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4. 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendeht  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  246 
RIN  0584-AA80 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Food  Delivery 
Systems;  Delay  of  Implementation 
Date 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  Hnal  rule  delays  from 
February  27,  2002  until  October  1,  2002 
the  implementation  date  of  the  final  rule 
entitled  Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC):  Food  Delivery  Systems, 
which  was  published  in  the  Federal 
Register  on  December  i9,  2000,  65  FR 
83248,  and  became  effective  on  April 
28,  2001.  The  rule  strengthens  vendor 
management  in  retail  food  delivery 
systems  by  establishing  mandatory 
selection  criteria,  training  requirements, 
criteria  to  be  used  to  identify  high-risk 
vendors,  and  monitoring  requirements, 
including  compliance  investigations. 
The  new  implementation  date  of 
October  1 ,  2002  provides  State  agencies 
additional  time  to  implement  the  rule, 
promotes  more  effective  and  efficient 
implementation  of  the  new 
requirements,  and  corresponds  with  the 
beginning  of  the  Federal  fiscal  year. 
DATES:  This  rule  is  effective  November 
19,  2001.  State  agencies  must  fully 
implement  the  provisions  of  the  WIC 
Food  Delivery  Systems  final  rule  no 
later  than  October  1,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Debra  R.  Whitford,  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
522,  Alexandria,  Virginia  22302,  (703) 
305-2746. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  2,  2001,  the  Department 
published  a  proposed  rule  at  66  FR 
40152  that  would  delay  the 
implementation  date  of  the  WIC  Food 
Delivery  Systems  final  rule  from 
February  27,  2002  to  October  1,  2002.  A 
total  of  nine  comment  letters  were 
received  during  the  comment  period, 
which  ended  on  September  4,  2001.  All 
nine  comment  letters  generally 
supported  the  delay  of  the 
implementation  date.  Whereas  one 
commenter  suggested  further  delaying 
the  implementation  date  until 
September  30,  2003,  another  commenter 
indicated  that  it  would  not  support 
delaying  the  implementation  beyond  the 
proposed  date  of  October  1,  2002.  We 
considered  the  proposed  changes  to  its 
implementation  date  and  concluded 
that  the  proposed  date  of  October  1 , 
2002  is  the  most  appropriate.  Therefore, 
based  on  the  comments  received,  and 
for  the  reasons  cited  in  the  proposed 
rule,  the  Department  has  decided  to 
delay  the  implementation  date  of  the 
WIC  Food  Delivery  Systems  final  rule 
until  October  1,  2002,  as  proposed.  The 
Department  has  given  all  comments 
careful  consideration  in  the 
development  of  this  final  rule  and 
would  like  to  thank  all  commenters  who 
responded  to  the  proposal.  ' 

For  the  reasons  set  forth  in  the  above 
paragraph,  the  WIC  Food  Delivery 
Systems  final  rule,  published  December 
29,  2000,  at  65  FR  83248,  is  amended  to 
extend  the  final  date  for  implementation 
from  February  27,  2002  to  October  1, 
2002. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Acting  Administrator  of 
the  Food  and  Nutrition  Service  (FNS) 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  procedures  in  this  rulemaking 
will  affect  State  and  local  agencies  that 


administer  the  WIC  Program,  any 
economic  effect  will  not  be  significant. 

Unfunded  Mandate  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104^,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA'. 
FNS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates''  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  This  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  SI 00  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12372 

The  WIC  Program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.557.  For  the  reasons  set  forth 
in  the  final  rule  in  7  CFR  part  3015, 
subpart  V,  and  related  notice  (48  FR 
29115),  this  program  is  included  in  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  new 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507).  T-he  existing 
recordkeeping  and  reporting 
requirements,  which  were  approved  by 
OMB  under  control  number  0584-0045. 
will  not  change  as  a  result  of  this  rule. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations,  or  policies  which  conflict 
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with  its  provisions  or  which  would 
otherwise  impede  its  hill 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  DATES  section 
of  the  preamble.  Prior  to  any  judicial 
challenge  to  the  application  of  the 
provisions  of  this  fincil  rule,  all 
applicable  administrative  procedures 
must  be  exhausted. 

List  of  Subjects  in  7  CFR  Part  246 

Administrative  practice  and 
procedure.  Civil  rights.  Food  assistance 
programs.  Food  and  Nutrition  Service. 
Food  donations,  Grant  programs — 
health.  Grant  programs — social 
programs,  hidians.  Infants  and  children, 
Maternal  and  child  health.  Nutrition, 
Nutrition  education.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Public  assistance 
programs,  WIG.  Women. 

Dated:  October  12.  2001. 
George  A.  Braley, 
Acting  Administrator,  Food  and  Nutrition 
Service. 

(FR  Doc.  01-26194  Filed  10-17-01;  8:45  am) 
BHXMG  CODE  3410-3(M> 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banlcs;  Change  in  Discount 
Rate 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


summary:  The  Board  of  Governors  has 
amended  its  Regulation  A.  Extensions  of 
Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decrease  in  the 
basic  discoimt  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  BocU'ds  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  were  effective  October  2. 
2001.  The  rate  changes  for  adjustment 
credit  were  effective  on  the  dates 
specified  in  12  CFR  201.51. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson,  Secretary  of  the 
Board,  at  (202)  452-3259,  Board  of 
Governors  of  the  Federal  Reserve 
System,  2Dth  and  C  Streets  NW., 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19.  et  al,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discount  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discoimt  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 

The  "basic  discount  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks'  discretion,  for  extended  credit 
for  up  to  30  days,  hi  decreasing  the 
basic  discount  rate  from  2.5  percent  to 
2.0  percent,  the  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  50-basis-point 
decrease  in  the  discount  rate  was 
associated  with  a  similar  decrease  in  the 
federal  funds  rate  approved  by  the 
Federal  Open  Market  Committee 
(FOMC)  and  announced  at  the  same 
time. 

hi  a  joint  press  release  announcing 
these  actions,  the  FOMC  and  the  Board 
of  Governors  stated  that  the  terrorist 
attacks  have  significantly  heightened 
uncertainty  in  an  economy  that  was 
already  weak.  Business  and  household 
spending  as  a  consequence  are  being 
further  dampened.  Nonetheless,  the 
long-term  prospects  for  productivity 
growth  and  the  economy  remain 
favorable  and  should  become  evident 
once  the  unusual  forces  restraining 
demand  abate.  The  Committee 
continues  to  believe  that,  against  the 
background  of  its  long-run  goals  of  price 
stability  and  sustainable  economic 
growth  and  of  the  information  ciurently 
available,  the  risks  continue  to  be 
weighted  mainly  toward  conditions  that 
may  generate  economic  weakness  in  the 
foreseeable  future. 

Regulatory  Flexibility  Act  Certification 

Pinsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


605(b)),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  oh  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  lumecessary, 
and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth. 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq.,  347a, 
347b.  347c,  347d.  348  et  seq..  357,  374,  374a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

S  201  ^1    Adhistment  credit  for  depository 
institution*. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Reserve  Bank 


Bostorv 

New  York  .... 
PtHladelpI^ 
Cleveland  ... 
RichmorKJ  ... 

Atlanta  

Chicago 


Rate 


2.0 
2.0 
2.0 
2.0 
2.0 
2.0 
2.0 


Effective 


October 
October 
Octot)er 
October 
October 
October 
October 


2,2001. 
2,2001. 
4,2001. 
2,2001. 
2,2001. 
2.*2001. 
2,2001. 
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Federal  Reserve  Bank 


St.  Louis  

Minneapolis  .... 
Kansas  City  .... 

Dallas  

San  Francisco 


Rate 


2.0 
2.0 
2.0 
2.0 
2.0 


Effective 


Octobers.  2001. 
October  3,  2001. 
October  2.  2001. 
October  2.  2001. 
October  2,  2001 . 


By  order  of  tlie  Board  of  Governors  of  the 
Federal  Reserve  System,  October  12,  2001. 
Jennifer ).  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-26198  Filed  10-17-01;  8:45  am) 

BILUNQ  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-129] 
RIN2115-AA97 

Security  Zone;  Selfridge  Army  National 
Guard  Base,  Ml 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  The  Coast  Guard  published  a 
final  rule  on  September  24,  2001, 
creating  a  security  zone  surrounding  the 
waters  off  of  Selfridge  Air  National 
Guard  Base  in  Michigan.  The  original 
parameters  of  that  zone  extended  one 
half  mile  from  the  shore,  between  the 
Hall  Road  launch  ramp  and  the  entrance 
to  Mac  and  Rays  Marina,  and  the  rule 
had  no  expiration  date.  In  the  interest  of 
small  businesses  within  that  zone, 
COTP  Detroit  has  readjusted  the 
northern  boundary  to  allow  these 
businesses  to  continue  to  operate,  and 
an  expiration  date  has  been  inserted 
\fito  the  rule.  The  security  zone  is 
needed  to  protect  the  Selfridge  area 
from  terrorist  threats. 

DATES:  This  correction  becomes 
effective  October  10,  2001.  33  CFR 
165.T09-998  published  September  24, 
2001  (66  FR  48796),  as  corrected  in  this 
document,  is  now  effective  only  through 
Jime  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Brandon  Sullivan,  U.S.  Coast  Guard 
Marine  Safety  Office  Detroit,  (313)  568- 
9580. 

Backgmund  and  Purpose 

The  Coast  Guard  published  a  final 
rule  in  the  Federal  Register  on 
September  24,  2001,  (66  FR  48795),  to 
create  a  sectuity  zone  in  response  to  the 
September  11,  2001  terrorist  attacks  on 
the  United  States.  We  are  changing  the 


location  of  the  northern  boundary  of  the 
security  Zone  and  the  duration  of  rule. 

Need  for  Correction 

Since  publication.  Captain  of  the  Port 
Detroit  has  learned  that  a  more 
southerly  boimdary  would  help 
facilitate  local  business  owners.  This 
readjustment  in  no  ways  compromises 
the  intent  of  the  original  security  zone. 
The  regulation  was  published  in 
response  to  the  terrorist's  attacks  on  the 
World  Trade  Center  and  the  Pentagon 
on  September  11,  2001.  The  security 
zone  is  intended  to  protect  the  life, 
property,  and  national  security  of  U.S. 
citizens.  These  factors  were  considered 
along  with  the  impact  on  local  business 
in  reestablishing  the  boundaries  and 
effective  period  of  this  security  zone. 

Correction  of  Publication 

hi  rule  FR  Doc.  01-23712  published 
on  September  24,  2001,  make  the 
following  corrections.  On  page  48796.  in 
the  second  column,  on  hnes  37-39. 
remove  the  phrase  "one  half  mile  from 
shore  between  the  Hall  Road  Launch 
Ramp  and  the  entrance  to  Mac  and  Rays 
Marina"  and  add,  in  its  place,  the 
phrase  ",  starting  at  42*'37.8'  N, 
082°49.1'  W;  eastward  one  half  mile 
from  shore  at42°37.8'  N,  082"'48.45'  W; 
south  to  42°37.2'  N,  082°48.45'  W;  then 
southeast  to  42°36.8'  N,  082°47.2'  W; 
then  southwest  to  Mac  and  Rays  Marina 
at  42''36.4'  N,  082°47.9'  W;  and  then 
following  the  shoreline  back  to  the 
starting  point.  These  coordinates  are 
based  upon  North  American  Datum 
1983";  and  on  lines  41-42,  remove  the 
phrase  "becomes  effective  at  2  p.m. 
September  11,  2001"  and  add,  in  its 
place,  the  phase  "is  effective  from 
September  11,  2001  through  June  IS, 
2002". 

Dated:  October  10,  2001. 
P.G.  GeiTity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit,  Detroit.  MI. 
(FR  Doc.  01-26153  Filed  10-17-01;  8.45  am) 
aHJJNQ  COOe  4*10-15-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52         "^ 

[PA-4157;  FRL-708(^] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  the  Allegheny 
Ludlum  Corporation's  Brackenridge 
Facility  in  the  Pittst>urgh-Beaver  Valley 
Area 

AGENCY:  Environmental  i*rotection 
Agency  (EPA). 

ACnON:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  a  revision  to  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP).  The  revision 
was  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  the  Allegheny  Ludlum 
Corporation's  Brackenridge  facility,  a 
major  source  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  located  in  the  Pittsbu^-Beaver 
Valley  ozone  nonattainment  area  (the 
Pittsburgh  area).  EPA  is  approving  this 
revision  to  establish  RACT  requirements 
in  the  SIP  in  accordance  with  the  Clean 
Air  Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  2,  2001. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Envyt)nmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 

SUPPI.EMENTARY  INFORMATION: 
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I.  Background 

On  July  1,  1997,  PADEP  submitted 
re\'isions  to  the  Pennsylvania  SIP  which 
establish  and  imposes  RACT  for  several 
sources  of  NOx  and  VOCs.  This 
rulemaking  pertains  only  to  the  RACT 
determination  made  for  the  Allegheny 
Ludlum  Corporation's  Brackenridge 
facility,  a  major  source  of  VOC  and  NOx 
located  in  the  Pittsburgh  area.  The 
RACT  determinations  submitted  on  July 
1, 1997  for  other  sources  are  or  have 
been  the  subject  of  separate 
rulemakings.  The  submittal  for  the 
Allegheny  Ludlum  Corporation's 
Brackeruidge  facility  consists  of  Plan 
Approval  Order  and  Agreement  upon 
Consent  (CO)  No.  260  in  v^hich  RACT 
has  been  established  and  imposed  by 
the  Allegheny  County  Health 
Department  (ACHD).  The  PADEP 
submitted  CO  No.  260  on  behalf  of  the 
ACHD  as  a  SIP  revision. 

On  August  9.  2001,  EPi^  published  a 
direct  final  rule  (66  FR  41789)  and  a 
companion  notice  of  proposed    • 
rulemaking  (66  FR  41822)  to  approve 
this  SIP  revision.  On  September  7,  2001, 
we  received  adverse  comments  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture).  On 
September  20.  2001  (66  FR  48349),  we 
published  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  direct  final  rule  did  not  take 
effect.  We  indicated  in  our  August  9, 
2001  direct  final  rulemaking  that  if  we 
received  adverse  comments,  EPA  would 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  41822).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination  made  for 
Allegheny  Ludlum  Corporation's 
Brackenridge  facility  was  provided  in 
the  August  9.  2001  direct  final  rule  and 
will  not  be  restated  here.  A  summary  of 
the  comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
V    EPA's  responses  are  provided  in  Section 
II  of  this  document. 

n.  Public  Comments  and  Responses 

The  Citjz^s  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
*    ^mmary  of  those  comments  and  EPA's 
responses  germane  to  this  rulemaking 
are  provided  below. 


A.  Comment:  PennFutiu-e  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9,  1976,  cited  in  Michigan  v. 
Thomas,  805  F.2d  176.  180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimxun,document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensiu^ 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23,  1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Comi^nwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPj\  Region  III  by  July  15.  1994  in 
accordance  with  subsection  129.92. 
entitled,  RACT  proposal  requirements. 
f  Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  ?ach 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b). 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15. 


1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23. 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "*  *  *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Peimsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
disapproval  of  the  Conunonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
actictoconverting  the  limited  approval 
to  fulihpproval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  soiuces  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 

13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
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relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT.  as  diefined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  Thei^  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl  /ctg.txt). 

EPA  disagrees  with  PennFutiu^'s 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama.  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  conunents  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 


B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Peimsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States'  (63  FR  13789,  13791 
(1998)]  and  as  such,should  have 
numeric  emissioa^mitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  conunent  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  e\ist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  foiuid  i: 
II.  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  conunent,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SEP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 


case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sourc^ 
PeimFuture  specifically  names  sourft 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter.  lists  CTG 
overed  categories  as  well  as  source 
Categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air^ct — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of^e  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  (182(b)(2){C)j. 
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This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15,  1990  [182(b){2)(A)]. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15. 1990  [182(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  soiut:e 
.  within  a  category.  When  initially 
established.  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
soiut;e-specific  rules. 

Thus,  where  CTG-subject  soiux:es  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obUgated  to  impose 
RACT  for  the  same  imiverse  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  bas  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  soiuce- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earUer.  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Coinmonwealth  made  a  negative 
declaration  to  EPA  on  April  13. 1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  tite  Commonwealth  did  not 


adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15, 1993)  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  hgaie  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFutiue 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP, 
June  24, 1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar  per 
ton  threshold"  is  "inconsistent  vdth  the 
definition  of  RACT"  [62  FR  43134,  37- 
38  (1997)1. 

PennFutiu*  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  ovm 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliary 
boiler);  Alle^eny  Ludliun — 
Washington  (formerly  Jessop  Steel). 
PennFutiue  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton, 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 


standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23, 1998 
rulemaking  (63  FR  13789)  clearly 
indicates  that  the  Conunonwealdi's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  (63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA.  September 
10.  1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximtun.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  July  14, 1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15,  1994)  which  spoke  directly  to 
the  $1500/ ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
j>er  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOjTemissions  bom  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15, 1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "  Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
m's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
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a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — ^Elrama  (auxiliary 
boiler)  and  Allegheny  Ludlimi — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1 500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  n.  A.  of  this 
docimient,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses, 
Peimsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  soiuces  subject  to 
RACT  must  be  siuplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  ciirrent  Sff*,  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFutiu^  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  ciurent 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415, 16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 


forth  above,  DEP  and  EPA  must  not 
approve  ERCs  imless  they  surpass  all 
such  limitations  in  addition  to  any 
Umits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFutiu^.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  estabUsh  the 
baseline  frt>m  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERG  program.  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFutiire  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle.  EPA  should 
compare  RACT  proposals  to  appUcable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  n  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25, 1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  soiut»  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 


acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
(63  FR  at  23669),  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  (62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
(63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30.  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action 

EPA  is  approving  the  SIP  revision 
submitted  by  PADEP  on  behalf  of  ACHD 
to  establish  and  require  VOC  and  NOx 
RACT  for  the  Allegheny  Ludlum 
Corporation's  Brackenridge  facility.  EPA 
is  approving  Pennsylvania's  SIP 
submittal  for  the  Allegheny  Ludlum 
Corporation's  Brackenridge  facility 
because  CO  Ne.  260  establishes  and 
imposes  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-approved  RACT  regulations  and 
also  imposes  record-keeping, 
monitoring,  and  testing  requirements 
sufficient  to  determine  compliance  with 
the  applicable  RACT  determinations. 
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IV.  Administrative  Requirements 

A.  General  Requirements 


Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
~\  Govermnent  and  Indian  tribes,  or  on  the 
\  distribution  of  power  and 
I  responsibilities  between  the  Federal 
J  Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States^ 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Orderl>132  (64  FR  43255, 
August  10,  1995rThis  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woidd  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  TS)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EJ^  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  one  named 
source. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  piuposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  approving  the 
Commonwealth's  soiuce-specific  RACT 
requirements  to  control  VGC  and  NOx 
from  the  Allegheny  Ludlum 
Corporation's  Brackenridge  facility  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3,  2001. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(159)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

(c)*  *  * 

(159)  Revision  pertaining  to  VOC  and 
NOx  RACT  for  the  Allegheny  Ludlum 
Corporation,  Brackenridge  facility, 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  July  1,1997. 

(i)  Incorporation  by  reference. 

(A)  Letter  submitted  on  July  1, 1997 
by  the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations. 

(B)  Consent  Order  No.  260,  effective 
December  19,  1996,  for  the  Allegheny 
Ludlum  Corporation,  Brackenridge 
facility,  except  for  conditions  1.8  and 
2.5. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determination  for  the  source  listed  in 
paragraph  (c)(159)(i)(B)  of  this  section. 
***** 

[FR  Doc.  01-25578  Filed  10-17-01:  8:45  am) 
BILUNQ  COOE  66aO-fiO-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4158;  FRL-7080-91  • 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Two  Individual 
Sources  In  the  Pittsburgh-Beaver 
Valley  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUIMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  two  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NOx).  These  sources  are  located 
in  the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Cleian  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  2,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  %I68, 400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104,  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  1, 1997  and  April  9, 1999, 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  major  sources 
of  VOC  and/or  NOx.  This  rulemaking 
pertains  to  the  Kosmos  Cement 
Company  and  the  Armstrong  Cement  & 
Supply  Company.  The  remaining 
sources  are  or  have  been  the  subject  of 
separate  rulemakings.  The 
Commonwealth's  SIP  submittals  consist 


of  enforcement  order  (EO)  208  issued  by 
the  Allegheny  County  Health 
Department  (ACHD)  to  the  Kosmos 
Cement  Company  and  operating  permit 
(OP)  10-028  issued  by  PADEP  to  the 
Armstrong  Cement  &  Supply  Company 
which  impose  VOC  and/or  NOx  RACT 
requirements  for  each  source.  These  two 
sources  are  located  in  the  Pittsburgh 
area. 

On  August  9,  2001,  EPA  published  a 
direct  final  rule  (66  FR  41793)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  41823)  to  approve 
these  SIP  revisions.  On  September  7, 
2001,  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  20,  2001  (66  FR  48349), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
9,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  42823).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination  made  for 
each  source  was  provided  in  the  August 
9,  2001  direct  final  rule  and  will  not  be 
restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
n  of  this  document. 

II.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOC 
sources  located  in  the  Pittsourgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
(Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176,  180*t6th  Cir. 
1986)  and  at  62  FR  43134,  43136 


(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23.  1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129.  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NO\ 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15,  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estiinates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (h), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicSble  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23.  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
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approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that"*  *  *  RACT  rules  may  nof 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 
limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1 )  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  soiu"ces  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any* 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  byr 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
**^  Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 


conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes,  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/pol3Tner 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Conmionwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Chjquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFutiu^  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  (63  FR  13789,  13791 
(1998))  and  as  such  should  have 
nimieric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 


because  EPA  has  not  conducted  and 
docimiented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"nmneric  emission  limitations"  imder 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  dociunent  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presimiptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
n.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  Jjermit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or    ' 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsbiugh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
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have  been  issued.  The  conunenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  somces. 
PennFutiue  specifically  names  source 
categories  such  as  equipment  leaks  from 
natiiral  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foimdries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  uimamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foiudries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  dociunents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — ^A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
imder  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [182(b)(2)(C)). 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15, 1990  (l82(b)(2)(A)]. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15, 1990  (182(b)(2)(B)].  EPA  has  long 
interpreted  the  statutory  RACT 


requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  imder  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  soiure 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  dociiment  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13, 1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
"Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15, 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 


the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFutura 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11. 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP. 
June  24,  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  (62  FR  43134, 
37-38  (1997)].  . 

PennFuture  comments  that  EP/vis 
proposing  to  approve  RACT 
determinations  based- on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel). 
PennFutiue  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton, 
or  any  other  "bright  line"  approach,  as 
faiUng  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23.  1998 
rulemakmg  (63  FR  13789)  clearly 
indicates  that  the  Commonwealth's 
document.  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11. 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's    . 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  (63  FR 
13789),  in  addition  to  the 
correspondence  cited  by  PennFuture. 
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also  includes  correspondence  from  DEP 
to  EPA  (letter  from  James  Salvaggio, 
DEP  to  David  Araold,  EPA,  September 
10,  1997)  stating  that  DEPs  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Naturail  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
erigine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Conunonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy,  July  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15,  1994)  which  spoke  directly  to 
the  $1500/ton  dollar  Rgure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  p'Tjposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15, 1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "  Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludliui — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1 500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document.  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses. 
Pennsylvania's  analyses  and  the  RACT 


plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
d^onstration,  RFP.  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology.  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act)  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To'be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFutiue  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13,  2001). 
Because  any  £!RCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  Federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  imder  the 
Commonwealth's  SIP-approved  NSR 
and  ERG  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERG  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 


accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998))  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  eflmission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
(63  FR  at  23669).  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
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order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Permsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNG's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18, 1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  penhit  are  RACT."  (62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Peimsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
(63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30. 1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits.  , 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and/or 
NOx  RACT  for  the  Kosmos  Cement 
Company  and  the  Armstrong  Cement  & 
Supply  Company.  EPA  is  approving 
these  RACT  SIP  submittals  because 
ACHD  and  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-approved  RACT  regulations 
applicable  to  these  soiut^s.  The  ACHD 
and  PADEP  has  also  imposed  record- 
keeping, monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
applicable  RACT  determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 


state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045     , 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  efseq.l 


B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a    _, 
copy  of  the  rule,  to  each  House  pi  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
sj>ecific  requirements  for  two  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  and/or 
NOx  from  the  Kosmos  Cement  Company 
and  the  Armstrong  Cement  &  Supply 
Company  located  in  the  Pittsburgh 
-Beaver  Valley  nonattainment  area  of 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Sultjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3,  iOOl. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c){160)  to  read  as 
follows: 


§52.2020    ktentification  of  plan. 


(c) 


(160)  Revisions  pertaining  to  NOx 
and/or  VOC  RACT  for  major  sources, 
located  in  the  Pittsburgh-Beaver  Valley 
ozone  nonattainment  area,  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  on  July  1 . 
1997,  and  April  9,  1999. 

(i)  Incorporation  by  reference. 

(A)  Letters  dated  July  1,  1997  and 
April  9, 1999.  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations.  | 

(B)  The  following  sources' 
Enforcement  Order  (EO)  or  Operating 
Permit  (OP): 

(2)  Kosmos  Cement  Company,  EO 
208.  effective  December  19.  1996.  except 
for  condition  2.5. 

[2)  Armstrong  Cement  &  Supply 
Company.  OP  10-028.  effective  March 
31,1999. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  soiu'ces  listed  in 
paragraph  (c}(160)(i)(B)  of  this  section. 

[FR  Doc.  01-25736  Filed  10-17-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4160;  FRL-7081-11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  RACT 
Determinations  for  Three  Individual 
Sources  In  the  Pittsburgh-Beaver 
Valley  Area 

agency:  Environmental  Protection 
Agency  (EPA).  j 

ACTION:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania  f 

Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 


(RACT)  for  three  major  sources  of 
volatile  organic  compounds  (VOC). 
These  sources  are  located  in  the 
Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  2.  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency.  Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468.  400  Market 
Street,  Harrisburg.  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  1, 1997,  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  RACT  for  several 
major  sources  of  VOC  and/or  NOx.  This 
rulemaking  pertains  to  three  of  those 
sources.  The  remaining  sources  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  submittals  consist  of  a 
plan  approval  and  agreement  upon 
consent  order  (Consent  Order  or  CO)  for 
each  source  issued  by  the  Allegheny 
County  Health  Department  (ACHD).  The 
COs  were  submitted  as  SIP  revisions  by 
PADEP  on  behalf  of  ACHD.  These  three 
sources  are  located  in  the  Pittsburgh 
area  and  consist  of  IDL,  Incorporated; 
Oakmont  Pharmaceutical,  Inc.;  and  U.S. 
Air,  Inc. 

On  August  10,  2001,  EPA  published  a 
direct  final  rule  (66  FR  42133)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42186)  to  approve 
these  SIP  revisions.  On  September  7, 
2001,  we  received  adverse  comments  on 
our  direct  fined  rule  from  the  Citizens 
for  Pennsylvania's  Futiu«  (PennFuture). 
On  September  20,  2001  (66  FR  48348), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
10,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  42186).  This  is 


that  subsequent  final  rule.  A  description 
of  the  RACT  detennination(s)  made  for 
each  source  was  provided  in  the  August 
10,  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document. 

n.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFutiue)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  Uie  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFuture's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  proposals  for  certain  sources.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9,  1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176, 180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to. 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFutiue  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control  « 

technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
imder  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
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the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15. 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  natiu«  of  EPA's 
March  23. 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
far  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "*  *  *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
soiut:es." 

On  May  3,  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regidations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
hnal  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24,  2001  (66 
FR  44578),  EPA  proposed  to  remove  the 


limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsburgh  area.  EPA  received  no 
public  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  ciurenUy  known  in 
the  Pittsbiu^-Beaver  area  or  (2)  for  a 
sufficient  number  of  soiutes  such  that 
the  emissions  from  any  remaining 
subject  sources  ^spresent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories/Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes.  Solvent 
metal  cleaning,  Pharmaceutical 
products,  External  Floating  roof  tanks 


and  Synthetic  Organic  Chemical 
Manufactiuing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States  "  [63  FR  13789. 13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  initall 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFutiu^  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
docimiented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  2? 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
n.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
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RACT  source  in  order  to  document  that 
its  RACT  requirements  include  niuneric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACTT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fiact.  lack  a  numerical  emission 
limitation(s).  Nonethelesj,  pursuant  to 
PennFutiu^'s  comm^HtrtPA  has  re- 
examined all  of  the  tase-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/ or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  soiut;e  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  {dated  May  14,  2001). 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
niles  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natiu^  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  imnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  ovenbatteries,  iron  and  steel 
foundries  ana  publically  owned 
treatment  works.  The  Appendix  1. 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 


the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFutiwe  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC."  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [l82(b)(2)(C)j. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
soiure  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15. 1990  (182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15. 1990  (182(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
soiuce-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
wher»  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may. 
instead,  opt  to  impose  RACT  for  such 
souirces  in  permits,  plan  approvals, 


consent  orders  or  in  any  other  state 
enforceable  dociunent  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resoiut:e-intensive  state  rule  adoption 
process  for  only  a  few  soiuces  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  accotmt. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG.  namely  natuiral  gas/ 
gas  processing  plants.  The 
Conunonwealth  made  a  negative 
declara^on  to  EPA  on  April  13. 1993. 
stating  ftiat  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natiu-al  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15,  1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  soiuce  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used  i 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Dociunent  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFutiue  notes 
that  EPA  later  objected  to  the  Si  500  per 
ton  methodology  as  "not  generically 
.  acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio.  DEP, 
June  24, 1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134, 
37-38  (1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
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method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light'Elrama  (auxiliary 
boiler);  Allegheny  Ludlum— 
Washington  (formerly  Jessop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton. 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT- 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  hgaie 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11,  1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23,  1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFutiu^, 
also  includes  correspondence  bom  DEP 
to  EPA  [letter  from  James  Salvaggio. 
DEP  to  David  Arnold,  EPA,  September 
10, 1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy,  July  14.  If  34  and 
Krishnan  Ramamxuthy  to  Thomas 
McGinley.  Babu  Patel,  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma. 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figiu^  as  being  a 
gtiideline  and  not  an  upper  limit.  These 


memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  fit>m  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15, 1994  interoffice  memorandiun 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
ni's  sentiment  that  establishing  any 
dollar  figaie  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
soiut;e." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  /Jlegheny  Ludlum — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
proposed  RACT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plem  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SlP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa. Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SD',  attainment 
demonstration,  RFP,  emission  Umitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 


by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207{l)(i).  To  be  creditable.  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFutiue  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415, 16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover.  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  ap^ved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
■PennFutiue's  conunent.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power— Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFutiu«  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  (62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
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emission  limits  were  too  lenient.  [62  FR 
at  43961).  Therefore,  PennFutiire 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  FV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  soiu-ces  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  imder  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18, 1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18, 1997  proposed  disapproval 
that  'Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30, 1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 


computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

in.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  RACT  for 
three  major  sources  located  in  the 
Pittsburgh  area.  EPA  is  approving  these 
RACT  SIP  submittals  because  ACHD  has 
established  and  imposed  these  RACT 
requirements  in  accordance  with  the 
criteria  set  forth  in  the  SlP-approved 
RACT  regulations  applicable  to  these 
sources.  The  ACHD  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
apphcable  RACT  determinations. 

rv.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national  • 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section  • 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  three  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
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States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  soiut:e- 
specific  RACT  requirements  to  control 
VOC  from  IDL,  OPI  and  USAir  located 
in  the  Pittsbiu^h-Beaver  Valley  area  of 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Envirorunental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  3,  2001. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(162)  to  read  as  . 
follows: 

§52.2020    Identification  of  plan. 

•        »        *        *        * 

(c)*  *  • 

(162)  Revisions  pertaining  to  VOC 
RACT  for  IDL,  Incorporated;  Oakmont 
Pharmaceutical,  Inc.;  and  USAir,  Inc. 
located  in  the  Pittsbxngh-Beaver  Valley 
ozone  nonattainment  area,  submitted  by 
the  Pennsylvania  Department  of 
Environmental  ft'otection  on  July  1. 
1997.  ^ 

(i)  Incorporation  by  reference. 

(A)  Letter  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  RACT 
determinations  dated  July  1, 1997. 

(B)  Plan  Approval  and  Agreement 
Upon  Consent  Orders  (COs)  for  the 
following  sources: 

(1)  IDL,  Incorporated,  CO  225, 
effective  July  18, 1996,  except  for 
condition  2.5. 

(2)  Oakmont  Pharmaceutical,  Inc.,  CO 
252,  effective  December  19, 1996,  except 
for  condition  2.5. 


(3)  U.S.  Air,  Inc.,  CO  255,  effective 
January  14,  1997,  except  for  condition 
2.5. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
soinces  listed  in  paragraph  (c)(162)(i)(B) 
of  this  section. 

(FR  Doc.  01-25729  Filed  10-17-01;  8:45  am) 
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40  CFR  Part  52 
[PAM1A17S-4159;  FRL-7083-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Four  Indh^iduai 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

■ — T 

SiJMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  four  major  sovuces  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NOx).  These  sources  are  located 
in  the  Pittsburgh-Beaver  Valley  ozone 
nonattainment  area  (the  Pittsburgh 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
efiiactive  on  November  2,  2001. 
AIXMESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency.  Region  ID.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Enviroimiental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Envirorunental  Protection.  Bureau  of  Air 
Quality,  P.O.  Box  8468.  400  Market 
Street,  Harrisburg,  Permsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  L.  Spink,  (215)  814-2104,  or  by 
e-mail  at  spink.maTcia@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

On  January  6,  1995.  September  13. 
1996.  and  July  1.  1997.  PADEP 
submitted  revisions  to  the  Permsylvania 
SIP  which  establish  and  impose  RACT 
for  several  major  sources  of  VOC  and/ 
or  NOx.  This  final  rulemaking  pertains 
to  four  of  those  sources.  The  remaining 
sources  are  or  have  been  the  subject  of 
separate  rulemakings.  The 
Commonwealth's  submittals  consist  of 
Plan  Approvals  (PAs)  issued  by  PADEP 
and  Plan  Approvals  and  Agreement 
Upon  Consent  Orders  (COs)  issued  by 
the  Allegheny  County  Health 
Department  (ACHD).  These  PAs  and 
COs  impose  VOC  and/or  NOx  RACT 
requirements  for  each  source.  These 
sources  are  all  located  in  the  Pittsburgh 
area  and  consist  of:  Duquesne  Light 
Company-Brunot  Island  Power  Station; 
Duquesne  Light  Company-Cheswick 
Power  Station;  Duquesne  Light 
Company — Elrama  Plant;  and  the 
Permsylvania  Electric  Company — 
Keystone  Generating  Station. 

On  August  10.  2001.  EPA  published  a 
direct  final  rule  (66  FR  42128)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  42186)  to  approve 
these  SIP  revisions.  On  September  7. 
2001.  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PeimFuture). 
On  September  20.  2001  (66  FR  48348), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  inforra^bg  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
10,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments,  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  42186).  This  is 
that  subsequent  final  rule.  A^ description 
of  the  RACT  detennination(s)  made  for 
each  source  was  provided  in  the  August 
10,  2001  direct  final  rule  and  will  not 
be  restated  here. 

The  direct  final  rule  (66  FR  42128) 
and  companion  notice  of  proposed 
rulemaking  (66  FR  42186)  pertained  five 
major  sources.  In  addition  to  proposing 
to  approve  RACT  for  Duquesne  Light 
Company — Bnmot  Island  Power  Station; 
Duquesne  Light  Company — Cheswick 
Power  Station;  Duquesne  Light 
Company — Elrama  Plant;  and  the 
Pennsylvania  Electric  Company — 
Keystone  Generating  Station;  EPA  also 
proposed  to  approve  RACT  for 
Duquesne  Light  Company — Phillips 
Power  Station.  Phillips  Station  has 
ceased  operations,  and  thus  EPA  is  not 
approving  a  source-specific  RACT 
determination  for  this  facility.  On  April 
15.  1999,  Duquesne  Light  Company  Uic. 
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entered  into  a  Consent  Order  and 
Agreement  with  the  Commonwealth  of 
Pennsylvania,  Department  of 
Environmental  Protection  regarding 
NOx  Allowances  for  its  five  power 
stations  located  in  Pennsylvania. 
Paragraph  4  on  page  5  of  that  Consent 
Order  states  that  the  emission 
reductions  resulting  from  the 
curtailment  of  operations  at  the  Phillips 
Station  are  not  eligible  to  be  used  to 
generate  ERCs  and  cannot  be  used  as 
creditable  emission  reductions  in  any 
NSR  applicability  determination  (a 
process  referred  to  as  netting).  The 
Pennsylvania  DEP  has  submitted  this 
signed  and  dated  Consent  Order  and 
Agreement  to  EPA  and  it  has  been 
placed  in  Administrative  Record  for  this 
final  rulemaiung.  This  Consent  Order 
and  Agreement  makes  approval  of  any 
NOx  RACT  determination  for  the 
installations  and  operations  at  Phillips 
Station  moot.  If  Duquesne  (or  any 
subsequent  owner/operator)  were  to 
apply  to  recommence  operations  at 
Phillips  Station,  that  restart  would  be 
subject  to  the  Pennsylvania's  SEP's 
applitable  approved  NSR  program  as 
though  it  were  a  new  source.  Under 
Pennsylvania's  SIP-approved  NSR 
program,  the  controls  required  of  any 
such  new  source  would,  at  a  minimum, 
have  to  meet  Best  Available  Technology 
(BAT)  which  must  be  at  least  as 
stringent  as  HACT. 

n.  Public  Cominents  and  Responses 

The  Citizens  for  Pennsylvania's 
Futxire  (PennFuture)  submitted  adverse 
comments  on  twenty  proposed  rules 
published  by  EPA  in  the  Federal 
Register  between  August  6  and  August 
24,  2001  to  approve  case-by-case  RACT 
SIP  submissions  from  the 
Commonwealth  for  NOx  and  or  VOC 
sources  located  in  the  Pittsburgh  area. 
PennFutxu-e's  letter  includes  general 
comments  and  comments  specific  to 
EPA's  RACT  approvals  for  certain 
sources.  A  summary  of  the  comments 
submitted  by  PennFuture  germane  to 
this  final  rulemaking  and  EPA  responses 
are  provided  at  IT.  A.-G.  of  this 
document. 

A.  Comment:  PennFutiu*  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
(Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 


Thorny 


wmas.  805  F.2d  176, 180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)),  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  iuclude  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
rIaCT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Permsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15.  1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information, 
(1)  A  list  of  each  subject  soiut:e  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91.  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23,  1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 


for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that '"  *  *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the  . 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  August  24.  2001  (66 
FT?  44578).  EPA  proposed  to  remove  the 
limited  natiue  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Pittsbiugh  area.  EPA  received  no 
public  conunents  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  soim:es  subject  to  the 
RACT  requirements  currently  known  in 
the  Pittsburgh-Beaver  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  bom  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23. 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  gmdance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by-case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  soiu^ce  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
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performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  soiuce  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT.  as  defined  for  an 
individual  soiuce  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  hot  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  foil  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFutiu^  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  only  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  PhiUips 
and  Brunot  Island  stations.  EPA 
summarizes  those  comments  and 
provides  responses  in  the  final  rule 
pertaining  to  those  sources. 

B.  Comment:  PermFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  (63  FR  13789. 13791 
(1998))  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  soiuces  would 
achieve  quantifiable  emissions 


reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by-case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circiunstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PeimFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25  Pa. 
Code  129.93). 

As  provided  in  the  response  foimd  in 
II.  A.  EPA  does  not  agree  that  it  must 
conduct  its  ovra  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFutxu^'s  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Pittsburgh  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  niunber  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Pittsburgh  area. 

C.  Comment:  PennFuture  asserts  that  . 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 


VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Dociunent  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFutiu^  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
Categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act— A  Menu  of 
Options  "  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC  " 
categories  for  which  EPA  has  issued 
CTGs.  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regiUations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  (182(b)(2)(C)). 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sourdtes  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  bv  a  CTG  issued  prior 
to  November  15,  1990  (182(b)(2)(A)). 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
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15. 1990  (182(b)(2)(B)).  EPA  has  long 
interpreted  the  statutory  RACT     ^ 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9,  1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTQ'subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  imiverse  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15, 1993)  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 


implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PermFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  (letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP, 
June  24,  1997)  and  further  stated  in  a 
Federal  Register  document  that  a 
"dollar  per  ton  threshold"  is 
"inconsistent  with  the  definition  of 
RACT"  (62  FR  43134,  37-38  (1997)). 

PennFuture  conunents  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  The  commenter  states 
that  PennFuture's  review  of  several  of 
the  current  DEP  evaluations  indicate 
that  the  Commonwealth  applied  this 
standard  and  provides  the  examples  of 
Duquesne  Light — Elrama  (auxiliary 
boiler);  Allegheny  Ludlum — 
Washington  (formerly  Jessop  Steel). 
PennFuture  asserts  EPA  must  reject  all 
Pennsylvania  RACT  determinations 
applying  the  standard  of  $1500  per  ton, 
or  any  other  "bright  line"  approach,  as 
failing  to  follow  EPA  procedures 
established  for  Pennsylvania  RACT. 

Response:  EPA  still  takes  the  positidn 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23, 1998 
rulemaking  (63  FR  13789)  clearly 
indicates  that  the  Conimonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  JMOx 
Emissions."  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Conunonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  (63  FR 


13789).  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  (letter  from  James  Salvaggio, 
DEP  to  David  Arnold.  EPA.  September 
10. 1997)  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute " 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy,  July  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma. 
July  15. 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15. 1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  efiectiveness 
screening  level  of  $1500  per  ton  "*  *  * 
Tom's  (Joseph)  insistence  for  the  next 
more  stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figiu-e  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  including  that  for 
Duquesne  Light — Elrama  (auxiliary 
boiler)  and  Allegheny  Ludliun — 
Washington  (formerly  Jessop  Steel),  has 
EPA  proposed  to  approve  a  RACT 
determination  submitted  by  the 
Commonwealth  which  was  based  solely 
on  a  conclusion  that  controls  that  cost 
more  than  $1500/ton  were  not  required 
as  RACT.  As  explained  in  the  response 
provided  in  section  II.  A.  of  this 
document,  EPA  conducts  its  review  of 
the  entire  case-by-case  RACT  SIP 
submittal  including  the  source's 
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proposed  RACT  plan  and  analyses, 
Pennsylvania's  analyses  and  the  RACT 
plan  approval,  consent  order  or  permit 
itself  to  insure  that  the  requirements  of 
the  SIP-approved  generic  RACT  have 
been  followed.  These  analyses  not  only 
evaluate  and  consider  the  costs  of 
potential  control  options,  but  also 
evaluate  their  technological  feasibility. 
E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  ^aw,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  Sff,  attainment        / 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  soiu^es  of  emission  limits. 
PennFuture  conunents  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
imder  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  frx)m  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  progr^.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 


indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFutuje's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  (62  FR  43959 
(1997):  63  FR  23668  (1998))  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  (62  FR 
at  43961).  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating-proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  tbe  General  Preamble  at 
57  FR  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
(63  FR  at  23669),  that  the  discussion 
concerning  average  emission  rates  for 


boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18, 1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  (62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
(63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30. 1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

G.  Comment:  PennFuture  submitted 
comments  specific  to  the  case-by-case 
RACT  determinations  for  three  sources 
located  in  the  Pittsburgh  area,  namely 
for  Duquesne  Light's  Elrama,  Phillips 
and  Brunot  Island  Stations. 

(1)  Elrama  Station — PennFuture 
comments  that  under  Pennsylvania  law, 
presumptive  RACT  for  a  coal-fired 
combustion  unit  with  a  rated  heat  input 
equal  to  or  greater  than"  100  million  Btu/ 
hour  is  the  installation  and  operation  of 
low  MOx  burners  with  separate  overfire 
air  (LNB-SOFA).  25  Pa.Code 
129.93(b)(1),  and  that  the  Duquesne 
Light — Elrama  Station  has  four  boiler 
units  subject  to  this  standard. 
PennFuture  cites  intra-agency 
correspondence  between  EPA  staff 
which  states  that  the  RACT  proposal 
fails  to  demonstrate  that  the  burner 
modification  and  the  new  design 
burners  will  result  in  emission 
reductions  that  are  equivalent  to 
conventional  low  NOx  burners.  (Memo. 
Kelly  Bunker,  EPA.  to  David  Campbell. 
EPA.  November  25.  1997.  p.  2) 
PennFuture's  comment  also 
acknowledges  DEP  correspondence 
which  did  provide  its  justification  as  to 
why  the  emission  controls  at  Units  1- 
3  at  Elrama  are  functionally  equivalent 
to  LNB-SOFA.  (Letter  Krishnan 
Ramamurthy.  DEP.  to  David  Campbell. 
EPA.  May  13.  1998.)  PennFuture  asserts, 


tegisti 
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nonetheless,  that  DEP  did  not  conduct 
a  case-by-case  RACT  analysis  and  did 
not  demonstrate  that  the  emission  rate 
for  these  burners  would  be  equivalent  to 
LNB-SOFA.  Lastly,  PennFuture  cites 
current  emissions  data  from  EPA  (see 
Table  Bl  of  EPA's  Emissions  Scorecard 
2000]  suggesting  that  other  large  coal. 
biuTiers  in  Pennsylvania  that  have 
applied  LNB-SOFA  are  achieving 
significandy  lower  emissions  rates  for 
NOx  than  Elrama  Station. 

Response:  Subsection  129.93,  entitled 
Presumptive  RACT  emission  limitations, 
states  at  129.93(a)  that  the  owner  or 
operator  of  a  major  NOx  emitting 
facility,  may  elect  to  comply  with  the 
presumptive  RACT  limitations  of  129.93 
as  an  alternative  to  developing  and 
implementing  a  RACT  emission 
limitation  on  case-by-case  basis.  For 
Elrama  Station,  Duquesne  Light  opted  to 
submit  a  RACT  proposal  pursuant  to  the 
Subsections  129.91  and  129.92  rather 
than  comply  with  the  presimiptive 
RACT  requirements  of  129.93.  There  is 
no  requirement  that  its  RACT  proposal 
or  the  DEP's  analysis  conducted  under 
129.91  and  129.92  demonstrate  that 
O.Slbs  of  NOx  per  MMBtu  emission  rate 
is  equivalent  to  LNB-SOFA. 
Nonetheless,  and  as  noted  by 
PennFuture,  the  SIP  submission  does 
include  DEP  correspondence  which 
does  provide  its  justification  as  to  why 
the  emission  controls  at  Units  1-3  at 
Elrama  are  functionally  equivalent  to 
LNB-SOFA.  (Letter  Krishnan 
Ramamurthy,  DEP.  to  David  Campbell, 
EPA,  May  13,  1998.)  EPA  has  reviewed 
the  RACT  proposal  done  by  Duquesne 
Light,  the  analysis  of  that  proposal  by 
DEP,  and  finds  ^at  given  the  age, 
configuration  and  design  of  the  specific 
boilers:  the  required  installation  of  low 
NOx  burning  systems,  the  associated 
modifications  and  the  emission  rate  of 
O.Slbs  of  NOx  per  MMBtu  imposed  as 
NOx  RACT  for  the  Ehama  Station  is 
approvabie. 

m  its  comments,  PeimFiiture 
compares  the  0.5  lbs  of  NOx  per  MMBtu 
NOx  allowable  emission  rate  imposed 
by  the  Commonwealth  as  RACT  on  the 
Elrama  station  (to  be  complied  with  by 
May  1995)  to  the  current  actual 
emissions  data  from  other  large  coal 
burners  in  Pennsylvania  (found  in 
EPA's  Emissions  Scorecard  in  2000). 
This  direct  comparison  of  Elrama 's 
allowable  RACT  emission  rate  imposed 
for  compliance  by  May  of  1995  to  actual 
year  2000  emissions  data  of  other  large 
coal  burning  sources  in  Pennsylvania  is 
not  an  appropriate  criterion  by  which  to 
judge  the  approvability  of  that  RACT 
allowable  emission  rate.  Such  a 
comparison  fails  to  recognize  that  as  of 
May  1999,  such  large  coal  burning 


soiuces  in  Pennsylvania  have  been 
subject  to  additional  "post-RACT 
requirements"  to  reduce  seasonal  NOx 
emissions  under  the  NOx  cap  and  trade 
regulation,  25  Pa  Code  Chapters  121  and 
123,  based  upon  a  model  rule  developed 
by  the  States  in  the  Ozone  Transport 
Region  (OTR).  That  rule's  compliance 
date  is  May  1999.  That  regulation  was 
approved  as  a  SIP  revision  on  Jime  6, 
2000  (65  FR  35842).  The  current  (and 
year  2000)  actual  emissions  data  from 
large  coal  burning  sources  in 
Pennsylvania  reflect  compliance  with 
25  Pa  Code  Chapters  121  and  123 — not 
just  RACT. 

The  Ehiquesne  Light  Company's 
Elrama  Plant  is  also  subject  to 
additional  requirements  to  reduce  NOx 
found  at  25  PA  Code  Chapters  121, 123 
and  145.  Nothing  in  the  approval  of  the 
case-by-case  NOx  RACT  determination 
for  Elrama  in  any  way  relieves  the 
facility  from  the  applicable 
requirements  of  SIP-approved  25  PA 
Code  Chapters  121,  123  and  145. 

(2)  Phillips  Station — PennFuture 
comments  that  the  DEP  RACT 
evaluation  for  Duquesne  Light — ^Phillips 
station  takes  the  same  approach  as  for 
Eframa,  this  time  approving  "low  NOx 
burning  systems"  with  a  high  emission 
rate  of  .72  pounds  per  million  Btu. 
PennFutiu-e  contends  that  although  DEP 
reports  that  the  four  boilers  are 
unusually  configured,  they  are  still  large 
boilers  subject  to  presiunptive  RACT  of 
LNB-SOFA.  PennFutiue  asserts  that  the 
source  and  DEP  offer  no  demonstration 
that  the  approved  emission  rate  is 
equivalent  to  that  obtained  by 
presumptive  RACT.  Finally  PennFuture 
contends  that  EPA  specifically  rejected 
an  emission  rate  of  .72  pounds  per 
million  Btu  for  a  coal-fired  unit  as  "too 
high"  and  failing  the  RACT  standard  at 
the  Penn  Power — Newcastle  plant.  (62 
FR  43959,  43961  (1997);  63  FR  23668 
(1998)).  For  these  reasons,  PennFuture 
comments  that  EPA  should  disapprove 
the  RACT  proposal  for  Duquesne 
Light — Phillips  station. 

Response:  Phillips  Station  has  ceased 
operations,  and  thus  EPA  is  not 
approving  a  source-specific  RACT 
determination  for  this  facility.  On  April 
15, 1999,  Duquesne  Light  Company  Inc. 
entered  into  a  Consent  Order  and 
Agreement  with  the  Commonwealth  of 
Pennsylvania,  Department  of 
Environmental  Protection  regarding 
NOx  Allowances  for  its  five  power 
stations  located  in  Pennsylvania. 
Paragraph  4  on  page  5  of  that  Consent 
Order  states  that  the  emission 
reductions  resulting  from  the 
curtailment  of  operations  at  the  Phillips 
Station  are  not  eligible  to  be  used  to 
generate  ERCs  and  cannot  be  used  as 


creditable  emission  reductions  in  any 
NSR  applicability  determination  (a 
process  referred  to  as  netting).  The 
Pennsylvania  DEP  has  submitted  this 
signed  and  dated  Consent  Order  and 
Agreement  to  EPA  as  an  alternative  to 
the  case-by-case  JIACT  SIP  submission 
for  Phillips  Station  and  it  has  been 
placed  in  Administrative  Record  for  this 
final  rulemaking.  This  Consent  Order 
and  Agreement  makes  approval  of  any 
NOx  RACT  determinatiofi  for  the 
installations  and  operations  at  Phillips 
Station  moot.  If  Duquesne  (or  any 
subsequent  owner/operator)  were  to 
apply  to  recommence  operations  at 
Phillips  Station,  that  restart  would  be 
subject  to  the  Pennsylvania's  SIP's 
applicable  approved  NSR  program  as 
though  it  were  a  new  source.  Under 
Pennsylvania's  SIP-approved  NSR 
program,  the  controls  required  of  any 
such  new  source  would,  at  a  minimum, 
have  to  meet  Best  Available  Technology 
(BAT)  which  must  be  at  least  as 
stringent  as  RACT. 

(3)  Bnmot  Island  Station  (now  owned 
by  Orion  Power  Midwest,  L.P.) — 
PennFuture  comments  that  in  its  RACT 
determination  for  the  Brunot  Island 
plant's  six  units  subject  to  NOx  RACT 
requirements  (Units  2A,  2B,  and  3, 
which  have  a  potential  to  emit  NOx  of 
over  3,300  tons  per  year  each).  DEP 
chose  to  bifurcate  the  technology 
review,  analyzing  operation  and 
controls  separately  for  the  combined 
cycle  combustion  (CCC)  and  simple 
cycle  combustion  (SCC)  modes.  ' 

PennFuture  asserts  that  DEP's  approach 
improperly  assumes  that  Brunot  Island 
would  have  to  make  separate  capital 
investments  to  apply  control  technology 
(in  this  case,  wet  injection)  to  the  CCC 
and  SCC  modes.  Considering  these 
technologies  in  isolation,  DEP 
concluded  that  wet  injection  is  cost 
effective  for  CCC  mode  (while 
concluding  that  wet  injection  plus 
selective  catalytic  reduction  would  be 
cost  prohibitive)  and  that  wet  injection 
was  cost  prohibitive  for  SCC  mode  at  a 
maximum  annual  capacity  of  23%. 
However,  in  practice,  only  one  capital 
expenditure  for  wet  injection  would  be 
required  for  this  technology  to  reduce 
emissions  during  operation  in  either 
mode.  Therefore,  DEP  should  have 
evaluated  either  one  capital  expenditure 
as  producing  emission  benefits  in  both 
modes,  or  only  the  marginal  operating 
costs  associated  with  wet  injection 
during  the  SCC  mode.  PennFuture  f 
contends,  therefore,  that  EPA  must  not 
approve  the  NOx  RACT  determination 
for  the  Brunot  Island  plant  submitted  by 
DEP.  Instead,  EPA  should  require  that 
DEP  submit  a  RACT  determination  that 
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properly  considers  the  actual  costs  of 
applying  wet  injection  to  both  operating 
modes. 

Response:  Pursuant  to  PennFuture's 
comment,  EPA  has  re-reviewed  the 
source-specific  RACT  determination  for 
the  Brunot  Island  Station  and  has 
conferred  with  both  the  Allegheny 
County  Health  Department  (ACHD)  and 
the  Pennsylvania  DEP.  On  March  5. 
2001.  the  ACHD  issued  a  Prevention  of 
Significant  Deterioration  (PSD) 
Installation  Permit  to  Orion  Power 
Midwest,  L.P.  Tor  its  Major  Modification 
of  the  Brunot  Island  Station  (ACHD 
Permit  0056).  The  modification  to 
Brunot  Island  consists  of  an  increase  in    . 
the  capacity  factor  to  100%  for  the 
existing  simple  cycle  combustion 
turbines.  2 A.  2B.  and  3  and  the 
installation  of  three  heat  recovery  steam 
generators  (HRSGs).  Under  Permit  0056, 
only  natural  gas  shall  be  combusted  in 
the  modified  combustion  turbines  and 
their  associated  HRSGs,  and  these  units 
will  only  operate  in  combined  cycle 
mode.  Fuel  oil  will  no  longer  be  used 
in  these  units.  The  required  control 
device  is  water  injection  selective 
catalytic  reduction  (SCR).  Each  unit  is 
limited  to  11.8  Ibs/hr  of  NOx  (based  on 
a  rolling  3-hr  ai7erage)  and  to  51.7  tons 
per  year.  Total  facility  emissions  from 
Units  2A.  2B  and  3  shall  not  exceed  34.4 
lbs  of  NOx/hr  (based  on  a  rolling  3-hr 
average)  and  156  tons  per  year.  In  all 
instances  the  permit  defines  a  year  as 
any  12  consecutive  months. 

Under  Section  V.  7  entitled, 
Additional  Requirements,  of  Permit 
0056  (pp  23  and  23),  conditions  related 
to  the  period  of  time  prior  to  the 
modified  units  operating  in  the 
combined  cycle  mode  are  imposed.  EPA 
believes  that  those  requirements  are 
RACT.  and  their  requirements  apply 
until  the  modified  units  are  operating  in 
combined  cycle  mode.  Those 
requirements  include  a  condition  which 
states  that  Units  2A.  2B  and  3  may 
combust  natural  gas  in  simple  cycle 
mode  during  the  time  period 
commencing  with  first  operation  on 
natural  gas  and  ending  with  first 
operation  in  combined  cycle  mode  with 
a  restriction  that  NOx  emissions  not 
exceed  239.0  Ibs/hr  from  each  unit  and 
131.0  tons  per  year  from  all  three  units 
combined.  A  year  is  defined  as  any  12 
consecutive  months.  The  239.0  Ibs/hr 
restriction  on  each  boiler  represents  a  70 
percent  reduction  from  its  former  3,300 
tons  per  year  potential  to  emit.  The 
131.0  tons  per  year  combined  aimual 
limit  for  all  three  boilers  represents  a 
98.7  percent  reduction  from  their 
combined  former  9.900  tons  per  year 
potential  to  emit.  Another  condition 
states  that  Units  2A.  2B  and  3  shall  not 


operate  in  simple  cycle  mode  on  natural 
gas  without  controls  after  January  1 . 
2003,  unless  a  revised  RACT  plan  is 
approved.  Any  such  revised  plan  would 
have  to  submitted  to  EPA  for  approval 
as  a  SIP  revision.  Another  condition 
states  that  anytime  after  start-up  of  Unit 
2A,  2B  or  3  in  combined  cycle  mode, 
that  Unit  shall  not  operate  in  simple 
cycle  mode. 

ACHD  Permit  0056  has  been 
submitted  to  EPA  as  part  of  the  NOx 
RACT  SIP  submittal  for  Bnuiot  Island 
including  the  docimientation  that  a 
public  comment  period  and  public 
hearing  were  conducted  on  the 
proposed  PSD  permit.  The  Major 
Modification  Prevention  of  Significant 
Deterioration  (PSD)  Installation  Permit 
issued  to  Orion  Power  Midwest,  L.P.  for 
its  Major  Modification  of  the  Brunot 
Island  Station,  ACHD  Permit  0056,  on 
March  5,  2001  has  been  placed  in  the 
Administrative  Record  for  this  SIP 
revision  and  is  being  approved  as  part 
of  the  SIP.  Therefore,  the  federally 
enforceable  and  applicable  requirements 
governing  emissions  of  NOx  from  the 
Brunot  Island  Station  are  those  imposed 
in  perinit  0056  issued  on  March  5,  2001 
which  EPA  is  approving  as  RACT  for 
this  source.  As  of  the  March  5,  2001 
issuance  of  permit  0056  for  Brunot 
Island,  any  ERCs  generated  would  have 
to  be  siuplus  to  the  limits  imposed  in 
that  permit. 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and  NOx 
RACT  for  four  major  of  sources  located 
in  the  Pittsburgh  area.  EPA  is  approving 
these  RACT  SIP  submittals  because  the 
ACHD  and  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-approved  RACT  regulations 
applicable  to  these  sources.  The  ACHD 
and  PADEP  have  also  imposed  record- 
keeping, monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
applicable  RACT  determinations. 

TV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 


state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  trib<?s,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  wbfen  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise  ^ 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1 995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
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of  the  Paperwork  Reduction  Act  of  1995 
i44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U^.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (24-ru]e»-celating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  four  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001.  Fihng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does' not  affect  the  finahty 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
Commonwealth's  source-specific  RACT 
requirements  to  control  VOC  and  NOx 
from  four  power  plants  in  the  Pittsburgh 
area  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Sobjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3,  2001. 
Thomas  C  Voltaggio, 
Acting  Regional  Administrator,  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 

PART52— (AIIB«)E01 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401  et  seq. 


Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(161)  to  read  as 
follows: 

§52.2020    MentHicatkm  Of  plan. 


(c)*   *   * 

(161)  Revisions  pertaining  to  NOx 
and/or  VOC  RACT  for  major  soim:es, 
located  in  the  Pittsbiugh-Beaver  Valley 
ozone  nonattainment  area,  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  on  January  6, 

1995,  September  13,  1996,  and  July  1, 
1997. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Pennsylvania 
Department  of  Environmental  Protection 
dated  January  6, 1995,  September  13, 

1996,  and  July  1,  1997,  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations. 

(B)  The  following  companies'  Plan 
Approvals  (PA),  or  Consent  Orders  (CO): 

(1)  Duquesne  Light  Company's 
Cheswick  Power  Station,  CO  217, 
effective  March  8, 1996,  except  for 
condition  2.5. 

(2)  Duquesne  Light  Company's  Elrama 
Plant,  PA  63-000-014,  effective 
December  29,  1994. 

(3)  Pennsylvania  Electric  Company's 
Keystone  Generating  Station,  PA  03- 
000-027,  effective  December  29, 1994. 

(ii)  Additional  materials. 

(A)  The  federally  enforceable  Major 
Modification  PSD  Permit,  ACHD  Permit 
#0056,  issued  on  March  5,  2001  to  Orion 
Power  Midwest  L.P.  for  its  Brunot 
Island  Power  Station  (formerly  owned 
by  Duquesne  Light  Company). 

(B)  The  Consent  Order  and 
Agreement,  dated  April  15, 1999, 
between  the  Commonwealth  of 
Pennsylvania,  Department  of 
Environmental  Protection  and  Duquesne 
Light  Company,  INC.,  regarding  NOx 
Allowances,  which  states  that  the 
emission  reductions  resulting  from  the 
curtailment  of  operations  at  the  Phillips 
Station  prior  to  April  15, 1999  are  not 
eUgible  to  be  used  to  generate  emission 
reduction  credits  (ERCs)  and  cannot  be 
used  as  creditable  emission  reductions 
in  any  New  Source  Review  (NSR) 
applicability  determination. 

(C)  Other  materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(161)(i)(B)  of  this  section. 

(FR  Doc.  01-26263  Filed  10-17-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[ME-063-7012a;  A-1-FRL-7085-5] 

Clean  Air  Act  Final  Approval  of 
Operating  Pennits  Program;  State  of 
Maine 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  final  action  to 
fully  approve  the  Operating  Permits 
Program  of  the  State  of  Maine  (program). 
Maine  submitted  its  program  for  the 
purpose  of  complying  with  Clean  Air 
Act  (the  Act)  requirements  for  a  state  to 
develop  a  program  to  issue  operating 
permits  to  all  major  stationary  and 
certain  other  sources.  EPA  granted 
source  category-limited  interim 
approval  to  Maine's  operating  permit 
program  on  February  21, 1997.  On 
September  28,  2001,  EPA  received 
Maine's  revisions  to  its  program  that 
address  the  issues  described  in  EPA's 
interim  approval. 

DATES:  This  direct  final  rule  is  effective 
on  December  17,  2001  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  19,  2001.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Steve  Rapp,  Unit  Manager,  Air  Permits 
Program  Unit,  Office  of  Ecosystem 
Protection  (mail  code  CAP),  U.S. 
Environmental  Protection  Agency, 
EPA — New  England,  One  Congress 
Street,  Suite  1100,  Boston,  MA  02114- 
2023.  Copies  of  the  state  submittal  and 
other  supporting  dociunentation 
relevant  to  this  action,  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency. 
EPA — New  England,  One  Congress 
Street,  11th  floor,  Boston,  MA  Region  I. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Donald  Dahl,  (617)  918-1657. 
SUPPLEMENTARY  INFORMATION: 

I.  Why  Was  Maine  Required  To 
Derekip  an  Operating  Permit  Program? 

Title  V  of  the  Clean  Air  Act  (the  Act), 
as  amended  (42  U.S.C.  7401  and  7661  et 
seq.),  requires  all  states  to  develop  an 
operating  permit  program  and  submit  it 
to  EPA  for  approval.  EPA  has 
promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
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state  operating  permit  program  and  the 
corresponding  standards  and 
procediu-es  by  which  EPA  will  approve, 
oversee,  and,  if  necessary,  withdraw 
approval  of  state  operating  permit 
programs.  See  57  FR  32250  (July  21, 
1992).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70. 

Title  V  directs  states  to  develop 
programs  for  issuing  operating  permits 
to  all  major  stationary  soiux:es  and  to 
certain  other  sources.  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  (42  U.S.C.  7661a)  and  the  Part 
70  regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  Part  70, 
EPA  may  grant  the  program  either 
partial  or  interim  approval.  See  40  CFR 
70.4(d).  EPA  granted  the  State  of  Maine 
final  interim  approval  of  its  program  on 
February  21, 1997  (see  62  FR  7978), 
which  became  effective  on  March  24, 
1997. 

n.  What  Did  Maine  Submit  To  Meet  the 
Title  V  Requirements? 

Maine  submitted  a  Title  V  operating 
permit  program  on  October  23,  1995.  In 
addition  to  regulations  (Chapter  140  of 
the  Department  of  Environmental 
Protection  Regulations),  the  program 
submittal  included  a  legal  opinion  from 
the  Attorney  General  of  Maine  stating 
that  the  laws  of  the  State  provide 
adequate  legal  authority  to  carry  out  all 
aspects  of  the  program,  and  a 
description  of  how  the  State  would 
implement  the  program.  The  submittal 
additionally  contained  evidence  of 
proper  adoption  of  the  program 
regulations,  application  and  permit 
forms,  and  a  permit  fee  demonstration. 
This  program,  including  the  operating 
permit  regulations,  substantially  met  the 
requirements  of  part  70. 

in.  What  Was  EPA's  Action  on  Maine's 
1995  Submittal? 

EPA  deemed  the  program 
administratively  complete  in  a  letter  to 
the  state  dated  December  29. 1995.  On 
September  19,  1996,  EPA  proposed  to 
grant  interim  approval  to  Maine's 
submittal.  After  responding  to 
comments,  EPA  granted  interim 
approval  to  Maine's  submittal  on 
February  21, 1997.  In  the  notice  granting 
interim  approval,  EPA  stated  that  there 
were  several  areas  of  Maine's  program 
regulations  that  would  need  to  be 
amended  in  order  for  EPA  to  grant  full 
approval  of  the  state's  program.  EPA  has 
been  working  closely  with  the  state  and 
has  determined  that  the  state  has  made 
all  necessary  rule  changes  for  full 
approval.  The  following  section 


contains  details  regarding  the  areas  of 
Maine's  regulations  which  the  state 
changed  to  address  EPA's  interim 
approval  issues. 

IV.  What  Were  EPA's  Interim  Approval 
Issues  and  Where  Has  Maine  Amended 
its  Regulation  To  Address  the  Interim 
Approval  Issues? 

1.  Forty  CFR  70.4(b)(12)(i)  requires 
states  to  allow  for  facilities  to  make 
changes  as  required  by  Section 
502(b)(10)  of  the  Act,  "Section 
502(b)(10)  changes"  as  defined  in  Part 
70,  with  just  a  seven  day  notice.  Chapter 
140,  section  8  and  the  relevant 
definitions  in  Chapter  100,  sections  39 
and  113  of  the  State's  rule,  adequately 
addresses  the  relevant  sections  of  40 
CFR  70.4(b)(12)  governing  "Section 
502(b)(10)  changes." 

2.  Forty  CFR  70.7(e)(2)(iv)  requires  the 
state  to  process  minor  permit 
modifications  within  9rf  days  of  the 
state's  receipt  of  the  application. 
Chapter  140,  section  9.B.2.  requires  the 
state  to  process  "Part  70  Minor  Change" 
within  90  days. 

3.  Forty  CFR  70.7(e)(2)(iii)  and 
70.7(e)(2)(iv)  require  the  state  to  notify 
EPA  and  affected  states  when  a  source 
applies  for  a  minor  permit  modification. 
States  are  also  required  to  give  EPA  45 
days  to  review  any  minor  permit 
modification.  Previously,  Maine 
allowed  sources  to  revise  their  permits 
though  a  procedure  called  "Part  70 
Minor  Revision"  contained  in  Chapter 
140,  section  7,  without  EPA  or  affected 
state  review  of  the  modification.  In  its 
new  rule,  Maine  has  limited  these  "Part 
70  Minor  Revision"  provisions  so  that 
they  apply  only  to  "state-only 
requirements."  Chapter  140,  section 
7(A).  Therefore,  these  minor  revision 
procedures  will  not  affect  any  permit 
terms  used  to  implement  applicable 
requirements  under  the  Act. 

4.  Part  70  does  not  provide  a  state  the 
option  to  write  a  permit  condition  that 
would  allow  a  source,  under  limited 
circumstances,  to  continue  to  emit  up  to 
the  previous  licensed  level  for  up  to  24 
months  after  the  license  is  amended.  In 
Chapter  140,  Maine  amended  section 
5(B)(6)(j)  to  limit  this  provision  to  "state 
requirements."  EPA  understands  that 
Maine's  intent  is  to  limit  the  availability 
of  these  extended  compliance  schedules 
to  those  permit  terms  that  are  required 
only  under  state  law.  Therefore,  these 
extended  compliance  schedules  will  not 
be  available  for  any  applicable 
requirement  in  the  permit  required 
under  the  Act. 

5.  Part  70  allows  states  to  develop 
lists  of  activities  that  are  considered 
insignificant  and  can  be  exempted  from 
permits  and  permit  applications. 


provided  such  activities  are  not  needed 
to  determine  the  applicability  of  or  tv 
impose  an  applicable  requirement  or 
evaluate  the  annual  permit  fee.  See  40 
CFR  70.5(c).  Chapter  140,  appendix  B. 
contains  the  list  of  activities  in  Maine 
that  were  exempted  from  the  program. 
This  Appendix  allowed  an  activity  that 
emitted  up  to  4  tons  of  hazardous  air 
pollutants  (HAPs)  to  be  listed  as 
insignificant.  EPA  disagreed  that  such 
an  activity  could  be  considered 
insignificant.  Therefore.  Maine  has 
Amended  Appendix  B  by  lowering  the 
HAPs  threshold  to  one  ton  per  year  of 
total  HAPs  for  any  emission  unit  or 
activity.  Chapter  140,  appendix  B, 
section  B(l)(c).  Maine  also  clarified  in 
appendix  B  that  exempt  activities 
cannot  emit  more  than  the  state's  own 
thresholds  for  HAPs.  which  can  be 
significantly  less  than  one  ton  per  year. 
Chapter  140,  appendix  B,  sections 
B(l)(d)andC. 

On  February  21.  1997  (62  FR  7978), 
EPA  proposed  to  add  a  sixth  interim 
approval  condition  requiring  the  state  to 
remove  six  activities  from  its  list  of 
insignificant  activities.  Even  though 
EPA  never  finalized  this  issue  as  an 
interim  approval  condition.  Maine  has 
either  removed  or  clarified  the  activities 
on  the  list  of  insignificant  activities  to 
address  EPA's  concerns.  Specifically, 
Maine  has  removed  the  activities 
formerly  listed  as  paper  forming  (1995. 
version  of  chapter  140,  appendix  B, 
section  A(117)):  vacuum  system  exhaust 
(1995  version  of  chapter  140,  appendix 
B.  section  A(118)):  and  stock  cleaning 
and  pressurized  pulp  washing  (1995 
version  of  chapter  140,  appendix  B. 
section  A(121)).  Maine  also  limited  the 
exemption  for  the  following  activities  to 
include  only  emission  units  not  subject 
to  the  pulp  and  paper  MACT  standards: 
Ssewer  manholes,  junction  boxes, 
sumps,  and  lift  stations  associated  with 
wastewater  treatment  (2001  version  of 
chapter  140.  appendix  B.  section  A(97)); 
and  broke  beaters,  repulpers,  pulp  and 
repulping  tanks,  stock  chests  and  bulk 
pulp  handling  (2001  version  of  chapter 
140,  appendix  B,  section  A{84)).  The 
activity  described  formerly  as  "liquor 
clarifier  and  storage  tanks  and 
associated  pumping,  piping,  and 
handling"  (1995  version  of  chapter  140. 
appendix  B.  section  A(114))  has  been 
limited  to  clarifiers,  storage  tanks  and 
associated  pumping,  piping,  and 
handling  for  white  liquor  (2001  version 
of  chapter  140,  appendix  B.  section 
(88)).  White  liquor  handling  is  currently 
unregulated  by  the  pulp  and  paper 
MACT  standard.  EPA  has  determined 
that  the  state  has  either  eliminated  or 
appropriately  limited  the  exemptions 
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we  proposed  to  list  as  interim  approval 
issues. 

V.  What  Action  Is  EPA  Taking  Today? 

EPA  is  taking  final  action  to  fully 
approve  the  State's  operating  permit 
program  because  the  State  of  Maine's 
program  now  fulfills  the  requirements  of 
part  70.  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  In  the  proposed  rules  section 
of  this  Federal  Register  publication, 
however,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  grant  full  approval  should  relevant 
adverse  comments  be  filed.  This  action 
will  be  effective  December  17,  2001 
unless  the  Agency  receives  relevant 
adverse  comments  by  November  19, 
2001. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawii^  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  it  receives  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  EPA  receives  no  such 
comments,  the  public  is  advised  that 
this  action  will  be  effective  on 
December  17,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4.  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibihty  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  imder  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  nUe 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23. 1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurent  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failiue  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 


not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
2001 .  Interested  parties  should 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Adininistrative  practice  and  procediue. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  6,  2001 . 
Robert  W.  Vamey, 

Regional  Administrator,  EPA  New  England. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART70-{AMENDEO] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  Maine  to  read 
as  follows: 
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Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Maine 

(a)  Department  of  Environmental 
Protection:  submitted  on  October  23, 1995; 
source-category  limited  interim  approval 
effective  on  March  24, 1997;  full  approval 
effective  December  17,  2001. 


(b)  [Reserved] 
*         •         •         *         • 

[FR  Doc.  01-26099  Filed  10-17-O1;  8:45  am) 
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This  section  of  the  FEDEFVtfREGISTER 
contains  notices  to  the  putjiic  of  }he  proposed 
issuance  of  rules  and  regulations.  Tfie 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  13, 61, 119, 125, 135,  and 

142  j 

[Doclwt  No.  FAA-^001-10047;  Notice  No. 
01-111 

RIN2120-AHe6  | 

Regulation  of  Fractional  Aircraft 
Ownerstiip  Programs  and  On-Demand 
Operations;  Extension  of  Comment 
Period 

agency:  Federal  Aviation     I 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(^4PRM);  extension  of  comment  period. 

summary:  This  action  extends  the 
comment  periods  for  an  NPRM  that  was 
published  on  July  18.  2001.  In  that 
document,  the  ^AA  proposed  to  update 
and  revise  the  Regulations  governing 
operations  by  aircraft  in  fractional 
ownership  programs.  This  extension  is 
a  result  of  several  requests  to  extend  the 
conunent  period  to  the  proposal. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  November  16. 
2001. 

ADDRESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-2001-10047.  400 
Seventh  Street.  SW..  Room  Plaza  401. 
Washington,  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  10  a.m.  and  5  p.m. 
weekdays,  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address;  http:// 
dms.dot.gov  at  any  time.  Commenters 
who  wish  to  file  comments 
electronically,  should  follow  the 
instructions  on  the  DMS  web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Hakala  Perfetti.  Flight 
Standards  Service  (AFS-200).  Federal 


Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  telephone:  (202)  267-3760;  or 
e-mail:  kaktherine.perfetti@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  received,  as  well  as  report 
simunarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  rulemaking.  The  docket  is 
available  for  inspection  before  and  after 
the  comment  closing  date.  If  you  wish 
to  review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
preamble  between  9  a.m.  and  5  p.m. 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  review  the 
docket  using  the  Internet  at  the  web 
address  in  the  ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  date  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

On  July  18.  2001,  the  Federal  Aviation 
Administration  (FAA)  issued  Notice  No. 
01-08,  Regulation  of  Fractional  Aircraft 
Ownership  Programs  and  On-Demand 
Operations  (66  FR  37520,  7/18/2001). 
This  notice  provided  for  a  90-day 
comment  period.  Comments  pertaining 
to  the  document  were  to  be  received  on 
or  before  October  16,  2001. 

Several  petitioners  have  requested  an 
extension  of  the  comment  period.  An 


individual  petitioner  requested  a  nine- 
month  extension  by  letter  dated  July  15, 
2001.  The  National  Air  Transportation 
Association  and  the  National  Business 
Aviation  Association,  by  letters  dated 
October  1  and  October  3,  2001, 
respectively,  requested  the  FAA  to 
extend  the  comment  period  for  Notice 
No.  01-08  for  30  days.  By  letter  dated 
October  3,  2001,  the  National 
Transportation  Safety  Board  requested  a 
90-day  extension.  The  three  recent 
requests  cited  the  national  seciuity 
events  that  occurred  on  September  11, 
2001  to  support  their  requests  for  an 
extension.  The  petitioners  mentioned 
that  the  recent  events  demanded  a 
significant  diversion  of  resoiut;es, 
making  it  difficult  to  provide  well- 
developed,  thoughtful  comments  on  the 
proposed  regulation.  These  events  also 
raised  safety  issued  that  may  need  to  be 
addressed  during  the  comment  period. 

The  FAA  acknowledges  that  the  tragic 
events  of  September  1 1  have  required 
the  nation's  attention  and  concurs  with 
the  petitioners'  requests  that  it  is 
appropriate  to  extend  the  comment 
period  on  Notice  No.  01-08.  The  need 
for  additional  time  for  thoughtful 
comment  must  be  balanced  against  the 
need  to  proceed  expeditiously  with  a 
rulemaking  that  will  maintain  a  high 
standard  of  safety  for  the  fi^ctional 
aircraft  ownership  industry.  The  FAA 
believes  an  additional  30  days  would  be 
adequate  for  the  petitioners  to  provide 
meaningful  comment  to  Notice  No.  01- 
08.  This  will  also  allow  commenters 
who  may  have  anticipated  an  extension 
in  the  comment  periods  to  submit  their 
comments  by  a  certain  date.  Absent 
unusual  circimistances,  the  FAA  does 
not  anticipate  any  further  extension  of 
the  conunent  period  for  this  rulemaking. 

Extension  of  Comment  Period 

) 

■In  accordance  with  §  11.47  of  Title  14, 
Code  of  Federal  Regulations,  the  FAA 
has  reviewed  the  requests  for  extension 
of  the  comment  period  to  Notice  No. 
01-08.  These  petitioners  have  shown  a 
substantive  interest  in  the  proposed  riile 
and  good  cause  for  the  extension.  The 
FAA  also  have  determined  that  an 
extension  of  the  comment  period  is 
consistent  with  the  public  interest,  and 
that  good  cause  exists  for  taking  this 
action. 

Accordingly,  the  comment  period  for 
Notice  No.  01-08  is  extended  until 
November  16,  2001. 
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Issued  in  Washington.  DC,  October  10, 
2001. 

Nicholas  A.  Salutiiii, 

Director,  Fligiit  Standards  Seivice. 

(FR  Doc.  01-26226  Filed  10-17-01;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation  ' 
and  Enforcement 

30  CFR  Part  901 
[SPATS  No.  AL-071-FOR] 

Alabama  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  an  amendment  to 
the  Alabama  regulatory  program 
(Alabama  program)  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Alabama 
proposes  revisions  to  and  additions  of 
regulations  concerning  valid  existing 
rights.  Alabama  intends  to  revise  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

This  dociunent  gives  the  times  and 
locations  that  the  Alabama  program  and 
the  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  until  4  p.m.,  c.d.t.,  November 
19,  2001.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 
November  13,  2001.  We  will  accept 
requests  to  speak  at  the  hearing  imtil  4 
p.m.,  c.d.t.  on  November  2,  2001. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Arthur  W. 
Abbs.  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the 
Alabama  program,  the  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  bee  copy  of  tiie  amendment  by 
contacting  OSM's  Birmingham  Field 
Office. 


Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Siu^ace  Mining, 
135  Gemini  Circle,  Suite  215, 
Homewood,  Alabama  35209, 
Telephone:  (205)  290-7282. 
Alabama  Siuface  Mining  Conunission, 
1811  Second  Avenue,  P.O.  Box  2390, 
Jasper,  Alabama  35502-2390, 
Telephone  (205)  221-4130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director.  Birmingham 
Field  Office.  Telephone:  (205)  290- 
7282.  Internet:  aabbs@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Alabama  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regiilation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "*  *   *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Alabama 
program  on  May  20.  1982.  You  can  find 
background  information  on  the  Alabama 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
May  20, 1982,  Federal  Register  (47  FR 
22062).  You  can  find  later  actions  on  the 
Alabama  program  at  30  CFR  901.15  and 
901.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  29,  2001 
(Administrative  Record  No.  AL-0647). 
Alabama  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b). 
Alabama  sent  the  amendment  in 
response  to  our  letter  dated  August  23, 
2000  (Administrative  Record  No.  AL- 
0644),  that  we  sent  to  Alabama  under  30 
CFR  732.17(c).  Alabama  proposes  to 
amend  the  Alabama  Surface  Mining 
Commission  (ASMC)  Rules.  Below  is  a 
summary  of  the  changes  proposed  by 
Alabama.  The  full  text  of  the  program 
amendment  is  available  for  your 
inspection  at  the  locations  listed  above 
under  ADDRESSES. 

A.  880-X-2A-.06.  Definitions 

Alabama  proposes  to  add  a  definition 
for  "significant  recreational,  timber, 
economic,  or  other  values  incompatible 
with  surface  coal  mining  operations." 


Alabama  also  proposes  to  revise  its 
definition  of  "valid  existing  rights." 

B.  880-X-7B-.06.  Areas  Where  Surface 
Coal  Mining  Operations  Are  Prohibited 
or  Limited 

Alabama  proposes  to  revise  the 
language  in  this  section  to  describe  the 
lands  where  siuface  coal  mining 
operations  may  not  be  conducted, 
except  as  provided  under  880-X-7B-.il 
and  880-X-7B-.07. 

C.  88O-X-7B-.07.  Exception  for  Existing 
Operations 

Alabama  proposes  to  revise  the 
language  in  this  section  to  describe 
those  surface  coal  mining  operations 
that  the  provisions  of  880-X-7B-.06  do 
not  apply. 

D.  880-X-7B-.08,  Procedures  for 
Compatibility  Finding  for  Surface  Coal 
Mining  Operations  on  Federal  Lands  in 
National  Forests 

Alabama  proposes  to  add  this  new 
section  to  describe  the  procedures  an 
applicant  for  a  surface  coal  mining 
operation  permit  and  the  regulatory 
authority  must  follow  when  an 
applicant  intends  to  claim  the  exception 
provided  in  88O-X-7B-.06(b)  to 
conduct  surface  coal  mining  operations 
on  Federal  lands  within  a  national 
forest. 

E.  880-X-7B-.09.  Procedures  for 
Relocating  or  Closing  a  Public  Road  or 
Waiving  the  Prohibition  on  Surface  Coal 
Mining  Operations  Within  the  Buffer 
Zone  of  a  Public  Road 

Alabama  proposes  to  add  this  new 
section  to  describe  the  procedures  an 
applicant  for  a  surface  coal  mining 
operation  permit  and  the  regulatory 
authority  must  follow  when  an 
applicant  proposes  to  relocate  or  close 
a  public  road,  or  conduct  surface  coal 
mining  operations  with  100  feet, 
measured  horizontally,  of  the  outside 
right-of-way  line  of  a  public  road. 

F.  88a-X-7B-.10,  Procedures  for 
Waiving  the  Prohibition  on  Surface  Coal 
Mining  Operations  Within  the  Buffer. 
Zone  of  an  Occupied  Dwelling 

Alabama  proposes  to  add  this  new 
section  to  describe  the  procedures 
applicants  for  surfoce  coal  mining 
operation  permits  must  follow  when 
they  propose  to  conduct  surface  coal 
mining  operations  within  300  feet, 
measured  horizontally,  of  any  occupied 
dwelling. 
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G.  880-X-7B-.il,  Submission  and 
Processing  of  Requests  for  Valid  Rights 
Determinations 

Alabama  proposes  to  add  this  new 
section  to  describe  the  procedures 
applicants  for  surface  coal  mining 
operation  permits  must  follow  when 
requesting  a  valid  existing  rights 
determination.  This  section  also 
describes  the  procedures  the  regulatory 
authority  will  follow  when  making  a 
valid  existing  rights  determination. 

H.  880-X-7B-.12.  Regulatory  Authority 
Obligations  at  Time  of  Permit 
Application  Review  1 

Alabama  proposes  to  add  this  new 
section  to  describe  the  procedures  the 
regulatory  authority  must  follow  when 
it  receives  an  administratively  complete 
application  for  a  permit  for  a  surface 
coal  mining  operation,  or  an 
administratively  complete  application 
for  revision  of  the  boimdaries  of  a 
suirface  coal  mining  operation  permit. 

/.  880-X-8C-.05.  Exploration:  General 
Requirements  for  Removal  of  More  Than 
250  Tons  and  Disturbance  of  More  Than 
One-Half  Acre  or  on  Lands  Designated 
Unsuitable  for  Surface  Mining 
Operations 


Section  88Q-X-8C-.05  requires  any 
person  who  intends  to  conduct  coal 
exploration  outside  a  permit  area  to 
apply  for  a  permit.  Alabama  proposes  to 
add  new  paragraph  880-X-aC-.05(l){g) 
to  require  applicants  for  a  coal 
exploration  permit  to  submit,  as  part  of 
their  permit  application,  a 
demonstration  that,  for  those  lands 
listed  at  880-X-7B-.06,  the  proposed 
exploration  activities  have  been 
designed  to  minimize  interference  with 
the  values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations.  Furthermore, 
applicants  must  provide  documentation 
that  they  have  consulted  with  the  owner 
of  the  feature  causing  the  land  to  come 
under  the  protection  of  880-X-7B-.06. 
as  well  as  the  regulatory  authority  with 
primary  jurisdiction  over  the  feature, 
when  applicable. 

/.  880-X-8C-.06,  Applicatiohs: 
Approval  or  Disapproval  of  Exploration 
of  More  Than  250  Tons 

Section  880-X-8C-.06  describes  the 
procedures  the  regulatory  authority 
must  follow  when  it  receives  an 
application  for  a  coal  exploration 
permit.  Alabama  proposes  to  add  new 
paragraph  880-X-8C-.06(2)(e)  to  require 
the  regulatory  authority  to  find,  prior  to 
approving  a  coal  exploration  permit, 
that  the  applicant  has  demonstrated 
that,  for  those  lands  listed  at  880-X-7B- 
.06,  the  exploration  and  reclamation 


described  in  the  application  minimizes 
interference  with  the  values  for  which 
those  lands  were  designated  as 
unsuitable  for  surface  coal  mining 
operations.  Furthermore,  the  regulatory 
authority  must  provide  reasonable 
opportunity  to  the  owner  of  the  feature 
causing  the  land  to  come  under  the 
protection  of  880-X-7B-.06,  as  well  as 
the  regulatory  authority  with  primary 
jurisdiction  over  the  feature,  to 
comment  on  whether  the  finding  is 
appropriate. 

K.  880-X-8D-.08.  Relationship  to  Areas 
Designated  Unsuitable  for  Mining 

Alabama  proposes  to  revise  the 
language  in  paragraph  880-X-8D-.08(3) 
to  require  those  applicants  for  surface 
coal  mining  operation  permits  that 
propose  to  conduct  surface  coal  mining 
operations  w^in  100  feet  of  a  public 
road  or  within  300  feet  of  an  occupied 
dwelling  to  meet  the  requirements  of 
880-X-7B-.09  or  800-X-7B-.10, 
respectively. 

L.  800-X-8F-.14.  Protection  of  Public 
Parks  and  Historic  Places 

Alabama  proposes  to  revise  the 
language  in  paragraph  880-X-8F- 
.14(l)(b)  to  read  as  follows: 

(b)  If  a  person  has  valid  existing  rights,  as 
determined  under  Rule  880-X-7B-.n  of 
these  regulations,  or  if  joint  regulatory 
authority  approval  is  to  be  obtained  under 
Rule  880-X-7B-.  12(d)  of  these  regulations,  to 
minimize  adverse  impacts. 

M.  880-X-8I-.15,  Relocation  or  Use  of 
Public  Roads  c^ 

Alabama  proposes  to  revise  the 
reference  in  the  introductory  language 
of  this  section  from  "88a-X-7B-.07(4)" 
to  "880-X-7B-.09." 

N.  880-X-8K-.05.  Public  Participation 
in  Permit  Processing 

Alabama  proposes  to  revise  the 
reference  in  paragraph  880-X-8K- 
.05(l){a)5  from  "88O-X-7B-.07(4)"  to 
"880-X-7B-.09." 

O.  880-X-8K-.10,  Review  of  Permit 
Applications 

Alabama  proposes  to  remove  the 
phrase  "and  section  880-X-7B-.07" 
from  the  language  found  in  paragraph 
880-X-8K-.10(3)(c)2. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Alabama  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 


proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  NO.  AL-071-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Birmingham  Field  Office  at  (205)  290- 
7282. 

Availability  of  Comments:  Our 
practice  is  to  make  conunents,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  OSM's 
Birmingham  Field  Office  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  administrative 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  administrative  record  . 
a  respondent's  identity,  as  allowable  by   • 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  bom. 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  wish  to  speak 
at  the  public  hearing,  you  should 
contact  the  person  listed  imder  FOR 
FURTHER  INFORMATKM  CONTACT  by  4 
p.m.,  c.d.t.  on  November  2,  2001.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
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hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  you  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  us  to  discuss  the  proposed 
amendment,  you  may  request  a  meeting 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  are  open  to  the  pubUc 
and,  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  listed  imder 
ADDRESSES.  We  will  also  make  a  written 
summary  of  each  meeting  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenunents  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  itom  the  adverse 
efi^ects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
apphcable  standards  of  subsections  (a) 
and  (b)  of  this  section.  However,  these 
standards  are  not  applicable  to  the 


actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regiUatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866,  and  because  it 
is  not  expected  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  a 
Statement  of  Energy  Effects  is  not 
required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d)}  provides  that  a  decision  on  a 
proposed  State  regidatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C]  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  • 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a' significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5. 
U.S.C.  804(2).  the  Small  Business 
RegiUatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  12.  2001. 
Charles  E.  Sandberg. 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
|FR  Doc.  01-26269  Filed  10-17-01;  8:45  ami 
aNJJNQ  CODE  4310-06-P 
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AGENCY 

40  CFR  Part  70 
[ME-06»-7012b:  A-1-FRL-70eS-6] 

Ctoan  Air  Act  Rnal  Approval  of 
Oparating  Parmita  Program;  State  of 
Maina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Proposed  rule. 


SUyHARY:  EPA  is  proposing  to  fully 
approve  the  Operating  Permits  Program 
for  the  State  of  Maine  (program)  for  the 
purpose  of  complying  with  Federal 
requirements.  TTie  program  requires  the 
state  to  issue  operating  permits  to  all 
major  stationary  sources  and  certain 
other  sources.  In  the  Final  Rules  Section 
of  this  Federal  Register,  EPA  is 
approving  the  state's  program  submittal 
as  a  direct  hnal  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  relevant  adverse  comments 
in  response  to  this  action,  the  Agency 
contemplates  no  further  activity.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  hnal  rule  and  the 
Agency  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  relevant 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Written  comments  must  be 
received  on  or  before  November  19, 
2001. 

ADDRESSES:  Comments  may  be  mailed  to 
Steven  A.  Rapp,  Unit  Manager,  Air 
Permits  Program  Unit,  Office  of 
Ecosystem  Protection  (mail  code  CAP), 
U.S.  Environmental  Protection  Agency, 
EPA  New  England  Regional  Office,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  the  state 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England  Regional  Office,  One 
Congress  Street,  11th  floor,  Boston,  MA. 
Km  FURTHER  INFORMATION  CONTACT: 
Donald  Dahl,  (617)  918-1657. 
SUPPLEyENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  October  6,  2001. 
Robert  W.  Vamey. 

Regional  Administrator,  EPA  New  England. 
(PR  Doc.  01-26100  Filed  10-17-O1;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[AZ056-OPP;  FRL-7086-6] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Programs; 
Maricopa  County  Environmental 
Services  Department,  Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Maricopa  Coimty 
Environmental  Services  Department 
(Maricopa  or  District)  operating  permit 
program.  The  Maricopa  operating 
permit  program  was  submitted  in 
response  to  the  directive  in  the  1990 
Clean  Air  Act  (CAA)  Amendments  that 
permitting  authorities  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  permitting  authorities' 
jurisdiction.  EPA  granted  interim 
approval  to  the  Maricopa  operating 
permit  program  on  October  30,  1996  (61 
FR  55910).  The  District  has  revised  its 
program  to  satisfy  the  conditions  of  the 
interim  approval  and  this  action 
proposes  approval  of  those  revisions 
and  certain  other  revisions  made  since 
interim  approval  was  granted.  EPA  is 
proposing  full  approval  of  the  Maricopa 
operating  permits  program  based  on  the 
revisions  submitted  on  September  7, 
2001. 

DATES:  Comments  on  the  program 
revisions  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Acting  Chief,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street.  San  Francisco. 
California.  94105.  You  can  inspect 
copies  of  Maricopa's  submittal  and 
other  supporting  documentation 
relevant  to  this  action  during  normal 
business  hours  at  the  Air  Division  of 
EPA  Region  9,  75  Hawthorne  Street.  San 
Francisco.  California,  94105.  You  may 
also  see  copies  of  the  submitted  title  V 
program  at  the  following  location: 
Maricopa  County  Environmental 
Services  Department,  Air  Quality 
Division.  1001  North  Central  Avenue, 
Suite  201,  Phoenix,  Arizona  85004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas,  EPA  Region  IX,  Permits 
Office  (AIR-3).  U.S.  Enviromnental 
Protection  Agency,  Region  DC.  (415) 
744-1252  or  vagenas.gingei^pa.gov. 


SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

I.  What  is  the  operating  permit  program? 

II.  What  is  EPA's  proposed  action? 

III.  What  are  the  program  changes  that  EPA 
is  approving? 

IV.  What  is  the  effect  of  this  proposed 
action? 

I.  What  Is  the  Operating  Permit 
Program? 

The  CAA  Amendments  of  1990    , 
required  all  District  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  permitting  authorities 
require  certain  sources  of  air  pollution 
to  obtain  permits  that  contain  all 
applicable  requirements  under  the  CAA. 
The  focus  of  the  operating  permit 
program  is  to  improve  compliance  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NOx). 
or  particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  imder  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
national  ambient  air  quality  standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

n.  What  Is  EPA's  Proposed  Action? 

Because  the  operating  permit  program 
originally  submitted  by  Maricopa 
substantially,  but  not  fully,  met  the 
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criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70.  EPA 
granted  interim  approval  to  the  program 
in  a  rulemaking  published  on  October 
30. 1996  (61  FR  55910).  The  interim 
approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  Maricopa  program  to  receive  full 
approval.  Today's  Federal  Register 
notice  describes  the  changes  Maricopa 
has  made  to  its  operating  permit 
program  to  correct  conditions  and 
obtain  full  approval. 

EPA  is  proposing  full  approval  of  the 
operating  permits  program  submitted  by 
Maricopa  based  on  the  revisions 
submitted  on  September  7,  2001.  These 
revisions  satisfactorily  address  the 
program  deficiencies  identified  in  EPA's 
October  30. 1996  rulemaking.  See  61  FR 
55910.  EPA  is  also  proposing  to 
approve,  as  a  title  V  operating  permit 
program  revision,  certain  additional 
changes  to  the  rules  that  have  been 
made  since  Maricopa  was  granted 
interim  approval.  The  interim  approval 
issues,  Maricopa's  corrections,  and  the 
additional  changes  EPA  is  proposing  to 
approve  are  described  below  under  the 
section  entitled,  "What  are  the  program 
changes  that  EPA  is  approving?" 

ni.  What  Are  the  Program  Changes 
That  EPA  Is  Approving? 

A.  Corrections  to  Interim  Approval 
Issues 

In  its  October  30, 1996  rulemaking, 
EPA  made  full  approval  of  Maricopa's 
operating  permit  programs  contingent 
upon  the  correction  of  a  number  of 
interim  approval  issues.  Each  issue, 
along  with  the  District's  correction,  is 
described  below. 

1 .  Rule  deficiency:  Maricopa'^ 
definition  of  "Building,  Structure, 
Facility,  or  Installation"  includes  the 
caveat  that,  "(plroperties  shall  not  be 
considered  contiguous  if  they  are 
connected  only  by  property  upon  which 
is  located  equipment  utilized  solely  in 
transmission  of  electrical  energy."  This 
language,  which  is  linked  to  the 
District's  definition  of  stationary  source, 
is  not  consistent  with  the  stationary 
source  definition  in  §  70.2.  In  order  to 
correct  this  deficiency,  EPA  required 
that  the  district  delete  the  language  from 
Regulation  I,  Rule  100,  section  224  (the 
definition  of  "Building,  Structure, 
Facility,  or  Installation"). 

Rule  change:  The  "Building. 
Structure,  Facility,  or  Installation" 
definition  has  been  revised  to  correct 
the  deficiency.  The  definition  now 
reads:  "All  the  pollutant-emitting 
equipment  and  activities  that  belong  to 
the  same  industrial  grouping,  that  are 


located  on  one  or  more  contiguous  or 
adjacent  properties,  and  that  are  under 
the  control  of  the  same  person  or 
persons  under  common  control,  except 
the  activities  of  any  vessel.  Pollutant 
emitting  activities  shall  be  considered  as 
part  of  the  same  industrial  grouping  if 
they  belong  to  the  same  "Major  Group" 
as  described  in  the  "Standard  Industrial 
Classification  Manual,  1987." 

2.  Rule  deficiency:  Regulation  I,  Rule 
100,  section  251.2  (part  of  the  definition 
of  "major  source")  did  not  clearly 
require  that  fugitive  emissions  of  HAPs 
be  included  when  determining  a 
source's  potential  to  emit.  In  order  to 
correct  the  deficiency,  the  definition 
needed  to  be  revised  so  that  it  would  be 
clear  that  fugitive  emissions  of  HAPs 
must  be  considered  in  determining 
whether  the  source  is  major  for 
purposes  of  both  the  10  toi^  per  year  and 
25  ton  per  year  HAP  major  source 
thresholds.  See  40  CFR  70.2. 

Rule  change:  The  definition  of  major 
source  has  been  revised  to  correct  the 
deficiency.  It  now  defines  a  major 
source  under  section  1 12  of  the  CAA  to 
include,  "for  pollutants  other  than 
radionuclides,  any  stationary  source 
that  emits,  or  has  the  potential  to  emit, 
in  the  aggregate  and  including  fugitive 
emissions,  10  tons  per  year  or  more  of 
any  hazardous  air  pollutant  which  has 
been  listed  pursuant  to  section  112(b)  of 
the  CAA,  25  tons  per  year  of  any 
combination  of  such  hazardous  air 
pollutants  *  *  *.  "  (Emphasis  added.) 

3.  Rule  deficiency:  Part  70  requires 
that  certain  records  must  be  retained  for 
five  years.  See  §  70.6(a)(3){ii)(B).  In 
order  to  ensure  this  provision  is 
implemented,  EPA  required  that 
Regulation  I,  Rule  100,  section  505  be 
revised  to  clarify  that  for  title  V  sources, 
records  of  all  required  monitoring  data 
and  support  information  must  be 
retained  for  a  period  of  five  years,  as 
provided  in  Regulation  II.  Rule  210, 
section  302.1(d)(2). 

Rule  change:  Maricopa  has  resolved 
this  issue  by  amending  Regulation  I. 
Rule  100,  section  505  to  require  that 
"(ilnformation  and  records  required  by 
applicable  requirements  and  copies  of 
summarizing  reports  recorded  by  the 
owner  and/or  operator  and  submitted  to 
the  Control  Officer  shall  be  retained  by 
the  owner  and/or  operator  for  5  years 
after  the  date  on  which  the  information 
is  recorded  or  the  report  is  submitted. 
Non-title  V  sources  may  retain  such 
information,  records,  and  reports  for 
less  than  5  years,  if  otherwise  allowed 
by  these  rules." 

4.  Rule  deficiency:  In  order  to  ensure 
that  the  permits  are  available  to  the 
public,  EPA  required  that  Maricopa 
revise  Regulation  I,  Rule  100.  section 


506  to  clarify  that  for  title  V  sources,  all 
permits,  including  all  elements  of 
permit  content  specified  in  Rule  210. 
section  302,  shall  be  available  to  the 
public,  as  provided  in  Regulation  II, 
Rule  200,  section  411.1.  See 
§  70.4(b)(3)(viii). 

Rule  change:  Regulation  I,  Rule  100 
now  specifies  under  section  402.1  that 
"(t)he  Control  Officer  shall  make  all 
permits,  including  all  elements  required 
to  be  in  the  permit  under  rule  210  (Title 
V  Permit  Provisions)  of  these  rules  and 
Rule  220  (Non-Title  V  Permit 
Provisions^  of  these  rules,  available  to 
the  public." 

5.  Rule  deficiency:  In  its  interim 
approval.  EPA  noted  that  Maricopa's 
provisions  regarding  applicability 
needed  to  be  clarified.  In  order  to 
correct  these  deficiencies.  EPA  required 
that  Maricopa  revise  Regulation  II.  Rule 
200.  section  312.2  to  define  when 
sources  become  subject  to  the 
requirements  of  Title  V.  In  addition, 
EPA  required  that  the  District  revise 
section  312.5  to  require  existing  sources 
that  do  not  hold  a  valid  installation  or 
operating  permit  to  submit  an 
application  within  12  months  of 
becoming  subject  to  the  requirements  of 
title  V. 

Rule  change:  Maricopa  added  a  new 
section  312.2  to  Regulation  II,  Rule  200. 
The  rule  now  reads,  "[fJoUowing 
November  29, 1996.  the  effective  date  of 
the  Environmental  Protection  Agency's 
(EPA's)  final  interim  approval  of 
Maricopa  County's  Title  V  permit 
program,  a  source  becomes  subject  to 
the  requirements  of  the  Title  V  permit 
program,  when  the  source  meets  the 
applicability  requirements  as  provided 
in  this  rule."  Regulation  II.  Rule  200, 
section  312.5(c)  has  been  amended  to 
require  that  "(ajll  sources  in  existence 
on  the  date  these  rules  become  effective 
and  not  holding  a  valid  installation 
permit  and/or  a  valid  operating  permit 
issued  by  the  Control  Officer,  which 
have  not  applied  for  a  Title  V  permit 
pursuant  to  these  rules,  shall  submit  to 
the  Control  Officer  a  title  V  permit 
application  no  more  than  12  months 
after  becoming  subject  to  title  V  permit 
requirements." 

6'.  Rule  deficiency:  In  its  initial 
program,  Maricopa's  Regulation  II,  Rule 
210,  section  301.5(g)  allowed  any 
emissions  source,  equipment,  or  item 
listed  under  Regulation  II,  Rule  200, 
section  303.4(c)  to  be  treated  as 
"insignificant."  That  is.  applicants  were 
not  required  to  provide  emissions  data 
regarding  the  items  listed  under 
303.4(c).  Part  70  does  allow  certain 
equipment  to  be  treated  in  this  manner, 
but  requires  that  the  list  be  part  of  the 
approved  title  V  program  (§  70.5(c))  and 
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that  the  permitting  authority  submit  a 
demonstration  that  the  activities  are 
truly  msignificant.  See  §  70.4(b)(2). 
Maricopa's  failure  to  provide  a 
demonstration  that  the  activities  hsted 
in  Regulation  II,  Rule  200,  section 
303.4(c)  are  insignificant  was  identified 
by  EPA  as  an  interim  approval  issue. 
EPA  noted  that  Maricopa  could  correct 
the  deficiency  by  removing  from  the  list 
any  activities  that  are  subject  to  a  unit- 
specific  applicable  requirement  or  by 
adding  emissions  cut-offs  or  size 
limitations  to  ensure  that  the  listed 
activities  are  below  any  applicability 
thresholds  for  applicable  requirements. 

Rule  changes:  To  correct  the 
deficiency,  Maricopa  has  submitted  a 
demonstration  and  made  changes  to  the 
following  rules:  (1)  Regulation  I,  Rule 
100,  section  200.58:  (2)  Regulation  11, 
Rule  200,  section  308.1:  (3)  Regulation 
n.  Rule  210,  section  301.4(h);  and  (4) 
appendix  D. 

The  first  change  is  the  addition  of  a 
definition  of  insignificant  activity  at 
Regulation  I,  Rule  100  section  200.58.  It 
specifies  that  in  order  to  be  treated  as  an 
insignificant  activity,  an  activity, 
process,  or  emissions  unit  caimot  emit 
more  than  two  tons  per  year  of  a 
regulated  air  pollutant,  one-half  ton  per 
year  of  a  hazardous  air  pollutant,  and 
may  not  be  subject  to  a  source-specific 
applicable  requirement.  In  addition,  the 
activity  must  either  be  listed  in 
appendix  D  or  approved  by  the  District 
and  EPA  as  meeting  the  criteria  for 
treatment  as  an  insignificant  activity. 

The  second  change,  at  Regulation  11, 
Rule  200,  section  308.1,  sets  out  how 
insignificant  activities  may  be  addressed 
in  applications.  Insignificant  activities 
may  be  listed  and  generally  grouped, 
and  detailed  information  about  the 
activities  need  not  be  supphed.  It  also 
provides  that  in  its  application  a  source 
may  request  that  certain  activities  be 
treated  as  insignificant.  Finally,  it 
includes  a  caveat  that,  notwithstanding 
the  provisions  of  the  rules  regarding 
insignificant  activities,  the  following 
types  of  information  may  not  be  omitted 
from  any  application:  information 
needed  to  determine  the  applicability  of 
or  to  impose  any  requirement; 
information  needed  to  determine  the 
compliance  status  of  the  source;  or 
information  needed  to  determine  the 
amount  of  fees  the  source  must  pay. 

The  third  change,  at  Regulation  11, 
Rule  210,  section  301.4(h),  occurs  in  the 
District's  provisions  regarding  permit 
application  processing  procediu^s.  It 
requires  that,  to  be  complete,  an 
application  must  include  a  listing  of 
in^gnificant  activities. 

The  foiuth  change  is  the  inclusion  of 
appendix  D,  which  is  a  list  of  activities 


that  the  District  has  determined  may  be 
treated  as  insignificant  in  accordance 
with  the  criteria  set  out  in  the  definition 
of  insignificant  activity  in  Regulation  I, 
Rule  100.  It  also  reiterates  the 
provisions  of  Regulation  II,  Rule  200, 
section  308.1  that  require  the  applicant 
provide  all  information  necessary  to 
determine  the  applicability  of 
requirements,  to  determine  compliance, 
and  to  impose  fees.  The  District 
included  in  its  submittal  a 
demonstration  that  the  listed  activities 
qualify  for  treatment  as  insignificant. 

7.  Rule  deficiency:  Section  70.6(a)(8) 
requires  that  title  V  permits  contain  a 
provision  that  "no  permit  revision  shall 
be  required  under  any  approved 
economic  incentives,  marketable 
permits,  emissions  trading  and  other 
similar  programs  or  processes  for 
changes  that  are  provided  for  in  the 
permit."  Regulation  II,  Rule  210,  section 
302. l(j)  included  this  exact  provision 
but  also  included  a  sentence  that 
negated  this  provision.  EPA  required 
that  Maricopa  either  delete  or  revise  the 
negating  sentence  to  make  the  rule 
consistent  with  part  70. 

Rule  change:  The  problematic 
sentence  has  been  deleted  from  the 
District's  rule. 

8.  Rule  deficiency:  Section  70.4(b)(12) 
allows  sources  to  make  changes  within 
a  permitted  facility  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  any  provision  of 
title  I  of  the  Act  and  the  changes  do  not 
exceed  the  emissions  allowable  under 
the  permit.  The  District's  rules  provided 
for  such  permit  conditions  but  did  not 
restrict  the  allowable  changes  to  those 
that  are  not  modifications  under  title  I 
of  the  Act  and  those  that  do  not  exceed 
the  emissions  allowable  under  the 
permit.  Maricopa  was  required  to  revise 
Regulation  II,  Rule  210,  section  302. l(n) 
to  add  these  conditions.  In  addition, 
EPA  required  that  Maricopa  revise  this 
provision  to  specify  that  the  notice 
required  by  sections  403.4  and  403.5 
will  also  describe  how  the  increases  and 
decreases  in  emissions  will  comply  with 
the  terms  and  conditions  of  the  permit. 
See§70.4(b)(12). 

Rule  change:  Regidation  11,  Rule  210, 
section  302. l(n)  has  been  revised  to 
correct  the  deficiency  by  including  the 
following  language:  "Changes  made 
under  this  subsection  shall  not  include 
modifications  under  any  provision  of 
title  I  of  the  Act  and  may  not  exceed 
emissions  allowable  under  the  permit. 
The  terms  and  conditions  shall  include 
notice  that  (1)  conforms  to  subsection 
403.4  and  subsection  403.5  of  this  rule 
and  (2)  describes  how  the  increases  or 
decreases  in  emission  will  comply  with 
the  terms  and  conditions  of  the  permit." 


9.  Rule  deficiency:  Maricopa's 
Regulation  II,  Rule  210,  section  404.1(e) 
provided  that  equipment  removial  that 
does  not  result  in  an  increase  in 
emissions  could  be  processed  as  an 
administrative  permit  amendment. 
Equipment  removal,  even  if  it  does  not 
result  in  an  increase  in  emissions,  is  not 
similar  to  the  types  of  changes  that  EPA 
has  included  in  the  part  70  definition  of 
"administrative  permit  amendment."  In 
some  cases  removal  of  equipment,  such 
as  monitoring  equipment,  will  require 
processing  as  a  significant  permit 
revision.  In  other  situations  removal  of 
equipment  may  qualify  for  processing  as 
a  minor  permit  revision  or  possibly  for 
treatment  under  the  operational 
flexibility  provisions.  See  §§  70.7(d)  and 
70.7(e)(4).  In  order  to  correct  the 
deficiency,  EPA  required  that  Maricopa 
remove  this  provision  bora  the  list  of 
changes  that  may  be  processed  as 
administrative  amendments. 

Rule  change:  Section  404.1(e)  of 
Regulation  II,  Rule  210  has  been 
deleted. 

1 0.  Rule  deficiency:  The  following 
language  was  included  in  Maricopa's 
Regulation  11,  Rule  210,  section  405.1(c) 
as  an  exception  to  the  prohibition 
against  allowing  case-by-case 
determinations  to  be  processed  as  minor 
permit  revisions: 

"*  *  *  other  than  a  determination  of 
RACT  pursuant  to  Rule  241,  Section  302 
of  these  rules  *  *  *." 
The  definition  of  RACT  in  section  272 
of  Rule  100  states  that,  "RACT  for  a 
particular  facility,  other  than  a  facility 
subject  to  Regulation  III,  is  determined 
on  a  case-by-case  basis  *  *  *"  Rule  241 
is  not  in  Regulation  m,  so  RACT 
determinations  made  pursuant  to  this 
rule  are  done  so  on  a  case-by-case  basis. 
Excepting  RACT  determinations  from 
the  prohibition  against  processing  case- 
by-case  determinations  through  the 
minor  permit  revision  process  violates 
the  requirement  of  §  70.7(e)(2)(i)(A)(3). 
To  correct  this  deficiency,  EPA  required 
that  exception  for  case-by-case  RACT 
determinations  be  deleted  from  the  rule. 

Rule  change:  The  specified  language 
has  been  deleted. 

11.  Rule  deficiency:  Section  70.7(h)(1) 
requires  that  permitting  authorities 
provide  public  notice  of  certain  types  of 
permit  actions.  In  addition  to  requiring 
newspaper  notices  and  mailing  list 
notification,  part  70  includes  a 
requirement  that  notice  be  provided  "by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  a^ected  public." 
Because  Maricopa's  rules  lacked  such  a 
provision,  EPA  required  that  the  District 
revise  Regulation  U,  Rule  210,  section 
408  to  include  it. 
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Rule  change:  Section  408.3(c)  has 
been  added.  It  requires  that  "[t]he 
Control  Officer  shall  give  notice  by  any 
other  means  if  necessary  to  assure 
ad.equate  notice  to  the  aifected  public." 

B.  Other  Changes 

The  rules  the  District  has  submitted 
for  EPA  approval  incorporate  extensive 
changes  other  than  those  necessary  to 
correct  interim  approval  deficiencies. 
Because  of  time  constraints,  we  have 
limited  our  review  to  those  sections  that 
include  interim  approval  issues.  In  this 
action  EPA  is,  where  possible, 
proposing  to  approve  as  a  title  V 
operating  permit  program  revision 
additional  program  changes  that  are 
included  in  sections  that  were  revised  to 
correct  interim  approval  issues  or  are 
relied  upon  or  cross-referenced  by  those 
sections.  EPA  is  not  taking  action  on 
rules  or  sections  that  are  not  listed  in 
Table  1,  below. 

One  of  these  changes  requires  special 
explanation.  Paragraph  (c)  of  Maricopa's 
definition  of  major  source  lists  source 
categories  that  must  coiuit  fugitives. 
Maricopa  revised  subparagraph  xxvii  to 
read:  "All  other  stationary  source 
categories  regulated  by  a  standard 
promulgated  as  of  August  7, 1980  under 
section  111  or  112  of  the  Act,  but  only 
with  respect  to  those  air  pollutants  that 
have  been  regulated  for  that  category." 
Emphasis  added.  The  addition  of  this 
1980  cutoff  date  restricts  the  types  of 
sources  that  are  required  to  count 
fugitives  towards  the  major  source 
threshold,  which  is  inconsistent  with 
the  current  version  of  part  70.  EPA  has, 
however,  proposed  a  revision  to  part 
70's  major  source  definition  that  will 
incorporate  the  1980  cutoff  date.  See  60 
FR  45530  (August  31,  1995).  We  are 
therefore  proposing  to  approve  the 
District's  definition  of  major  source 
contingent  upon  EPA  finalization  of 
revisions  to  40  CFR  part  70  that  will 
make  the  change  approvable.  If  EPA 
does  not  finalize  the  changes  to  part  70 


described  above,  Maricopa's  major 
source  definition  will  conflict  with  the 
operative  version  of  part  70  and  we  will 
be  unable  to  approve  it.  The  remedy  to 
one  of  Maricopa's  interim  approval 
issues  (described  above  under  III.A.2) 
resides  within  that  same  definition,  so 
if  we  are  barred  from  approving 
Maricopa's  new  major  source  definition 
because  of  the  1980  date,  we  will  be 
unable  to  grant  full  approval  to 
Maricopa's  title  V  program.  As  a  result, 
Maricopa  would  lose  its  authority  to 
implement  its  title  V  operating  permits 
program  on  December  1,  2001,  and  part 
71  would  be  in  effect. 

Maricopa  made  a  number  of 
additional  changes  to  the  rules  that 
implement  their  part  70  program,  many 
of  which  were  non-substantive  (e.g., 
recodifications)  or  apply  only  to  non- 
title  V  sources.  A  general  description  of 
the  more  substantive  changes  we  are 
proposing  to  approve  follows.  For  more 
detail  on  the  all  of  the  changes,  refer  to 
the  technical  support  dociunent. 

Maricopa  added  new  provisions  to  its 
rules  that  address  the  concept  of  trivial 
activities.  EPA's  title  V  implementation 
guidance  document,  "White  Paper  for 
Streamlined  Development  of  Part  70 
Permit  Applications,"  (July  10, 1995) 
explains  that  the  inherent  flexibility  in 
§  70.5(c)  "encompasses  the  idea  that 
certain  activities  are  clearly  trivial  (i.e., 
emissions  units  and  activities  with 
specific  applicable  requirements  and 
with  extremely  small  emissions)  can  be 
omitted  from  the  application  even  if 
they  are  not  included  on  a  list  of 
insignificant  activities  approved  in  a 
State's  part  70  program  pursuant  to 
§  70.5(c)."  Maricopa's  treatment  of 
trivial  activities  matches  that  of  EPA's 
guidance.  EPA  is  therefore  proposing  to 
approve  the  District's  provisions 
regarding  trivial  activities. 

In  addition  to  the  change  that  corrects 
an  interim  approval  issue  related  to 
public..availabihty  of  information 
(described  above  under  n.A.4), 

Table  1 


Maricopa  has  made  other  changes  to  its 
provisions  that  pertain  to  the 
confidentiality  of  records  and  has 
amended  the  definition  of  trade  secret. 
The  revised  confidentiality  of 
information  procedures,  in  conjtuiction 
with  the  revised  definition  of  trade 
secret,  include  the  following  key 
elements:  (1)  The  presimiption  is  that 
information  is  public  unless  a  soiut:e 
notifies  the  Control  Officer  in  writing 
that  it  is  making  a  claim  of 
confidentiality;  (2)  information  cannot 
be  withheld  from  the  Control  Officer; 
and  (3)  emissions  information  cannot  be 
considered  confidential.  EPA  finds 
these  additional  changes  to  Maricopa's 
confidentiality  provisions  and  to  the 
definition  of  trade  secret  to  be 
consistent  with  §  70.4(b)(3)(viii)  and 
therefore  approvable. 

The  emergency  provisions  that 
implement  §  70.6(g)  have  been  modified 
by  the  District  to  include  a  requirement 
that  in  the  event  of  an  emergency  a 
source  must  notify  the  Control  Officer 
by  telephone  as  soon  as  possible.  The 
rule  did  not  previously  require 
telephone  notification,  and  this  change 
ensures  that  the  District  will  be  notified 
more  promptly  than  would  have  been 
the  case  under  the  older  version  of  the 
rule. 

Maricopa  has  also  added  language 
that  clarifies  that  sources  must  obtain  an 
air  quality  permit  before  begirming  to 
construct.  Because  Maricopa's  title  V 
and  preconstniction  permitting 
programs  are  merged  into  a  unitary 
permitting  system,  this  approach  is 
consistent  with  part  70. 

IV.  What  Is  the  Effect  of  This  Proposed 
Action? 

Maricopa  has  adopted  and  submitted 
rule  changes  and  requested  program 
revisions  that  address  the  issues 
identified  in  EPA's  interim  approval 
and  are  described  above.  The  rules 
proposed  for  approval  today  listed  in 
Table  1. 


Rule  No. 


Regulation  I.  Rule  100 


Regulation  I.  Rule  130 
Regulation  II  Rule  200 


Rule  title  and  specific  sections  proposed  for  approval 


Adoption 
dale 


General  Provisions  and  Definitions — 

•  The  following  provisions  from  §200  Definitions: 
§200.26  'Building,  Structure,  Facility,  or  Installation" 
§200.58  "Insignificant  Activity" 

§200.60  "Major  Source " 
§  200. 1 07  "Trade  Secret " 
§200.108  "Trivial  Activity" 

•  §  402,  Confidentiality  of  Information 

•  §  500  Monitoring  of  Records 

Eniergency  Provistons  

Permit  Requirements  

•  §308— Standards  for  Applications 

•  §312— Transition  from  Installation  and  Operating  Permit  Program  to  Unitary  Permit  Program 


8/22A)1 


7f26m0 
8/22/01 
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Table  1— Continued' 


RuteNo. 


Rule  title  and  specific  sections  proposed  for  approval 


Adoption 
date 


Regulation  II,  Rule  210 


Appendix  0 
Appendix  E 


Title  V  Permit  Provisions  

•  §301 .4(h) 

•  §302.10) 

•  §  302.1  (n) 

•  §404 — Administrative  Permit  Amendments 

•  §405.1 

•  §408— Public  Participation 

Ust  of  Insignificant  Activities 

List  of  Trivial  Activities  


2/7/01 


8/22/01 
8/22/01 


As  noted  above,  Maricopa  has 
adopted  and  submitted  the  required 
changes  and  has  hilfilled  the  conditions 
of  the  interim  approval  granted  on 
October  30, 1996  (61  FR  55910).  EPA  is 
therefore  proposing  full  approval  of  the 
Maricopa  operating  permit  program, 
contingent  on  EPA  finalizing  its 
proposed  change  to  the  part  70 
definition  of  major  source.    ^ 

Request  for  Public  Comments 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  Maricopa 
submittal  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735.  October  4.  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Offiqe  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  District  law 
as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  District  law. 


This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4)  because  it  proposes 
to  approve  pre-existing  requirements 
under  District  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  that  required  by  District  law. 
This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the 
Districts,  on  the  relationship  between 
the  national  government  and  the 
Districts,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10.  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  District 
law,  and  does  not  alter  the  relationship 
or  the  distribution  of  power  and 
responsibilities  between  the  District  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997)  or 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 


Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
niunber  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

In  reviewing  District  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
District  programs  provided  that  they 
meet  the  requirements  of  the  Clean  Air 
Act  and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  District  to  use  voluntary 
consensus  standards  (VCS),  EPA  has  no 
authority  to  disapprove  a  District 
operating  permit  program  for  failure  to 
use  VCS.  It  would  thus  be  inconsistent 
with  applicable  law  for  EPA.  when  it 
reviews  an  operating  permit  program  , 
to  use  VCS  in  place  of  a  District  program 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  5.  2001. 
Keith  Takata. 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  01-26264  Filed  10-17-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  AdministratkMi 

Proposed  Posting  of  Stockyards 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration.  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202)  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act  (Act),  1921,  as  amended 
(7  U.S.C.  181  et  seq.). 
KY-177  Mayfield  Auction  Bam, 

Mayfield,  Kentucky 
SC-159  Hendrix  Horse  Auction, 

Hartsville,  South  Carolina 

Pursuant  to  the  authority  under 
section  302  of  the  Act,  notice  is  hereby 
given  that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Office  of  Policy/Litigation 
Support,  Grain  Inspection,  Packers  and 
Stockyards  Administration.  Room  1521. 
South  Building,  U.S.  Department  of 
Agricultiu^.  Washington,  DC  20250- 
3646.  by  November  2,  2001. 

All  written  submissions  made 
piu^uant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Director  of  the  Office  of 
Policy/Litigation  Support  during  normal 
business  hours. 

Done  at  Washington,  DC  this  23rd  day  of 
August  2001. 
David  R.  Shipman, 

Acting  Administrator.  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
(FR  Doc.  01-26271  Filed  10-17-01;  8:45  am) 
BHJJNO  COOC  3410-EN-U 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alabama  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alabama  Advisory  Committee  to  the 
Commission  will  convene  at  9  a.m.  and 
adjoiun  at  8  p.m.  on  November  15, 
2001 ,  at  the  Crov^rne  Plaza  Birmingham, 
2101  Fifth  Avenue  North,  Birmin^am, 
Alabama  35203.  The  purpose  of  the 
meeting  is  to  plan  future  activities. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400' 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  CXD,  October  11, 
2001. 

Ivy  L.  Davis, 

Chief.  Re^onal  Programs  Coordination  Unit. 
[FR  Doc.  01-26221  Filed  10-17-01;  8:45  am| 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Arkansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Arkansas  Advisory  Committee  to  the 
Commission  will  convene  at  4  p.m.  and 
adjourn  at  7  p.m.  on  November  1,  2001, 
at  the  Arlington  Resort  Hotel  and  Spa, 
239  Central  Avenue,  Hot  Springs, 
Arkansas  71902.  The  purpose  of  the 
meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 


language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  11, 
2001. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  01-26220  Filed  10-17-01;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notk:e  of  Publte  Meeting 
of  the  Montana  Advlaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  at  7  p.m.  and 
adjourn  at  8:30  p.m.  on  Tuesday, 
October  30,  2001.  at  the  Best  Western 
Billings,  5610  Frontage  Road,  Billings. 
Montana  59101.  The  purpose  of  the 
meeting  is  to  review  the  recent 
statewide  and  local  developiAents 
regarding  education  and  civil  rights 
issues  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  11. 
2001. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  01-26222  Filed  10-17-01:  8:45  am! 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Conunission 
will  convene  at  10:30  a.m.  and  recess  at 
12  p.m..  on  Friday,  November  16,  2001. 
at  the  Sheraton  Four  Points.  1450  So. 
Hilton  Drive,  St.  George.  Utah  84770.  to 
review  regional  and  statewide  civil 
rights  issues,  and  discuss  format  and 
procedures  for  conducting  a  community 
forum.  The  Advisory  Committee  will 
reconvene  for  a  community  forum  at 
1:45  p.m.  and  adjourn  at  6:30  p.m.  to 
hear  presentations  from  representatives 
of  local,  state,  and  federal  agencies 
concerning  services  they  provide  to  the 
minority  community. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign  * 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  11. 
2001. 


Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  01-26223  Filed  10-17-01;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Vermont  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Vermont  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  4  p.m.  on  Friday,  November 
2,  2001.  at  the  Blue  Cross/Bhie  Shield 
of  Vermont,  Third  Floor  Conference 
Room.  1  East  Road.  Berlin.  Vermont 
05601.  The  Committee  will  hold  a 
planning  meeting  to  review  its  draft 
project  proposal,  discuss  future 
coordination  with  educational  leaders, 
and  plan  its  next  project  activity. 

Persons  desiring  additional 
information,  or  planning  a  presentation 


to  the  Committee,  should  contact  Marc 
Pentino  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  October  11. 
2001. 

Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  01-26224  Filed  10-17-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-836] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Live  Processed  Blue  Mussels  From 
Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  18.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  at  (202)  482-4114,  Maisha  Cryor 
at  (202)  482-5831  or  Paige  Rivas  at  (202) 
482-0651,  AD/CVD  Enforcement  Office 
IV.  Group  II.  Import  Administration. 
Room  1870.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2001). 

Preliminary  Determination 

We  preliminarily  determine  that  live 
processed  blue  mussels  from  Canada  are 
being  sold,  or  are  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 


Case  History 

This  investigation  was  initiated  on 
April  6.  2001.'  See  Notice  of  Initiation 
of  Antidumping  Investigation:  Live 
Processed  Blue  Mussels  From  Canada, 
66  FR  18227  (April  6.  2001)  (Initiation 
Notice).  Since  the  initiation  of  the 
investigation,  the  following  events  have 
occurred. 

On  April  25.  2001.  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from  Canada 
of  mussels.  See  Mussels  From  Canada, 
66  FR  85  (May  2,  2001). 

On  May  8,  2001.  in  response  t(J 
comments  from  interested  parties 
pertaining  the  scope  of  the 
investigation,  the  Department  issued  a 
memorandum  outlining  the 
modifications  to  the  scope  language.  See 
Memorandum  to  Tom  Futtner  "Live 
Processed  Blue  Mussels  from  Canada: 
Modification  to  the  Scope  of  the  Subject 
Merchandise  Following  Comments  from 
Interested  Parties"  (May  8.  2001)  on  file 
in  the  Central  Records  Unit  (CRU).  room 
B-099  of  the  main  Department  of 
Commerce  Building. 

Also  on  May  8,  2001,  the  Department 
issued  Section  A  of  the  antidumping 
questionnaire  to  Confederation  Cove 
Mussel  Co.,  Ltd.  (Confederation  Cove), 
PEI  Mussel  King,  Inc.  (Mussel  King), 
Prince  Edward  Aqua  Farms.  Inc., 
(Prince  Edward),  and  Atlantic  Aqua 
Farms.  Inc..  (Atlantic  Aqua).  On  May  18, 
2001 ,  the  Department  issued  Sections  B 
and  C  of  the  antidimiping  questionnaire 
to  the  four  respondents. 

On  June  29.  2001.  the  petitioner 
requested  a  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  July  30.  2001.  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determination  imtil 
October  9.  2001.  See  Live  Processed 
Blue  Mussels  From  Canada:  Extension 
of  Time  Limit  for  Preliminary 
Determination  of  Antidumping  Duty 
Investigation,  66  FR  146  (July  30,  2001). 
Although  the  deadline  for  this 
preliminary  determination  was 
originally  October  9,  2001,  in  light  of 
the  events  of  September  1 1 ,  2001  and 
the  subsequent  closure  of  the  Federal 
Government  for  reasons  of  security,  the 
time  frame  for  issuing  this  preliminary 
determination  has  been  extended  by  two 
days. 


<  The  petitioner  in  this  investigation  is  Great 
Eastern  Mussel  Farms.  Inc. 
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Period  of  Investigation  (POI) 

The  POI  is  April  1.  2000.  through 
March  31.  2001.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  [i.e.,  March  2000). 

Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if.  in  the 
•  event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the 
petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  October  9,  2001 ,  Confederation 
Cove  and  Atlantic  Aqua  requested  that, 
in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  until  135  days 
after  the  publication  of  the  preliminary 
determination.  Confederation  Cove  and 
Atlantic  Aqua  also  included  a  request  to 
extend  the  provisional  measures  to  not 
more  than  135  days  after  the  publication 
of  the  preliminary  determination. 
Accordingly,  since  we  have  made  an 
affirmative  preliminary  determination, 
and  the  requesting  parties  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  we  have 
postponed  the  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  the  preliminary 
determination. 

Scope  of  Investigation 

Imports  covered  by  the  investigation 
are  shipments  of  live  processed  blue 
mussels  from  Canada.  Included  in  the 
scope  are  fresh,  live,  processed  blue 
mussels  (mytilus  edulis).  Processing 
may  include,  but  is  not  limited  to, 
purging,  grading,  debearding,  picking, 
inspecting  and  packing.  Processed 
mussels  are  mussels  that  are:  (1)  Free  of 
sand  or  grit,  broken  product,  defective 
product  and  beards  (byssus  threads);  (2) 
uniform  in  size;  and  (3)  packed  or  ready 
for  packing.  Mussels  that  meet  the 
aforementioned  characteristics, 
regardless  of  the  methods  used  to 


achieve  these  characteristics,  are 
covered  by  this  investigation.  The  live 
processed  blue  mussels  subject  to  this 
investigation  are  currently  classifiable 
under  subheading  0307.31.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  investigation  remains 
dispositive. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  the 
Department  to  investigate  either  (1)  a 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid 
based  on  the  information  available  at 
the  time  of  selection,  or  (2)  exporters 
and  producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  Using 
company-specific  export  data  for  the 
POI.  which  we  obtained  from  queries  of 
U.S.  Customs  data  under  the  HTS 
number  that  corresponds  to  the  subject 
merchandise,  we  found  that  sixty 
producers/exporters  may  have  exported 
mussels  to  the  United  States  during  the 
POI.  Due  to  limited  resources  we 
determined  that  we  could  investigate 
only  the  four  largest  producers/ 
exporters,  accounting  for  more  than  50 
percent  of  total  exports  to  the  United 
States.  See  memorandiun  regarding 
Selection  of  Respondents  for  the 
Antidumping  Investigation  of  Live 
Processed  Blue  Mussels  from  Canada 
(May  1.  2001)  on  file  in  the  CRU. 
Therefore,  we  designated  Atlantic  Aqua, 
Prince  Edward,  Confederation  Cove,  and 
Mussel  King  as  mandatory  respondents 
and  sent  them  the  antidumping 
questionnaire. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Canada  during  the 
POI  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  upon  package 
type  and,  in  the  case  of  one  respondent 
also  size,  to  match  U,S,  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product  or 
constructed  value  (CV).  Where  there 
were  no  sales  of  identical  merchandise 


in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
above. 

Fair  Value  Comparisons 

During  the  POI.  U.S.  sales  by  the 
Canadian  respondents  were  both  export 
price  (EP)  and  constructed  export  price 
(CEP)  sales.  To  determine  whether  sales 
of  mussels  from  Canada  were  made  in 
the  United  States  at  ".TFV,  we  compared 
EP  and  CEP  to  the  normal  value  (NV), 
as  described  in  the  EP,  CEP,  and  NV 
sections  of  this  notice.  In  accordance 
with  section  777A(d)(l)(A)(i)  of  the  Act. 
we  calculated  weighted-average  EPs  and 
CEPs  and  compared  these  to  weighted- 
average  home  market  prices  during  the 
POI. 

Date  of  Sale 

For  home  market  and  U.S.  sales,  the 
four  respondents  reported  the  date  of 
invoice  as  the  most  appropriate  date  of 
sale.  These  respondents  stated  that  the 
invoice  date  best  reflects  the  date  on 
which  the  material  terms  of  sale  are 
established  and  that  price  and/or 
quantity  can  and  do  change  between 
order  confirmation  date  and  invoice/ 
shipment  date.  The  Department  is 
preliminarily  using  the  dates  of  sale 
reported  by  each  respondent  (i.e.,  date 
of  invoice),  as  this  is  our  preferred 
methodology.  The  Department  uses 
invoice  date  under  19  CFR  351.401(1) 
unless  there  is  sufficient  evidence  that 
material  terms  of  sale  initially  set  at 
some  earlier  date  were  not  subject  to 
change.  However,  we  intend  to  fully 
examine  establishment  of  material  terms 
of  sale  at  verification,  and  we  will 
incorporate  our  findings,  as  appropriate, 
in  our  analysis  for  the  final 
determination. 

Export  Price 

For  Mussel  King,  Atlantic  Aqua, 
Prince  Edward  and  a  portion  of 
Confederation  Cove's  sales,  we  used  EP 
for  the  price  to  the  United  States,  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  four  respondents 
reported  that  they  sold  the  merchandise 
directly  to  unaffiliated  U.S.  customers 
or  sold  the  merchandise  to  unaffiliated 
trading  companies,  with  knowledge  that 
these  companies  in  turn  sold  the 
merchandise  to  U.S.  customers,  and 
constructed  export  price  was  not 
otherwise  warranted  for  these 
transactions.  For  Mussel  King.  Atlantic 
Aqua.  Prince  Edward  and  Confederation 
Cove,  we  calculated  EP  using  the 
packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States  (the  starting  price).  We  deducted 
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from  the  starting  price,  where 
applicable,  amounts  for  discoimts, 
rebates,  billing  adjustments  (Mussel 
King  reported  warranty  expense  which 
we  are  treating  as  a  billing  adjustment, 
see  Calculation  Memorahdum  of  the 
Preliminary  Results  for  the  Less-Than 
Fair- Value  Investigation  of  PEI  Mussel 
King  Inc.,  (Mussel  King]  (October  11, 
2001)  in  file  in  the  CRU).  and  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  hi  this  case, 
movement  expenses  include  foreign 
inland  freight,  international  freight, 
foreign  and  U.S.  brokerage  and  handling 
charges,  insurance,  U.S.  duties,  U.S. 
inland  freight  and  U.S.  warehousing.  In 
the  instant  investigation,  no  additions  to 
EP  were  warranted  under  section 
772(c)(1)  of  the  Act. 

CEP 

In  accordance  with  section  772(b)  of 
the  Act,  CEP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  in  the  United  States 
before  or  after  the  date  of  importation  by 
or  for  the  account  of  the  producer  or 
exporter  of  such  merchandise  or  by  a 
seller  affiliated  with  the  producer  or 
exporter,  to  a  purchaser  not  affiliated 
with  the  producer  or  exporter,  as 
adjusted  imder  subsections  (c)  and  (d). 
For  purposes  of  this  investigation. 
Confederation  Cove  has  classified  a 
portion  of  its  sales  as  CEP  sales.  For 
Confederation  Cove,  we  calculated  CEP 
based  on  packed  prices  to  unaffiliated 
purchasers  in  the  United  States.  We 
made  deductions  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act;  these  included, 
where  appropriate,  brokerage  and 
handling,  international  freight,  and  U.S. 
warehousing.  In  accordance  with 
section  772(d)(1)  of  the  Act,  we 
deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States. 
including  direct  selUng  expenses 
(imputed  credit  expenses,  repacking) 
and  indirect  selling  expenses.  For  CEP 
sales,  we  also  made  an  adjustment  for 
profit  in  accordance  with  section 
772(d)(3)  of  the  Act.  We  recalculated 
Confederation  Cove's  reported  U.S. 
freight  expense  by  reallocating  the 
freight  expense  over  the  quantity  of 
subject  merchandise  sold  during  the 
POI.  See  Calculation  Memorandum  of 
the  Preliminary  Results  for  the  Less- 
Than-Fair  Value  Investigation  of 
Confederation  Cove  Mussel  Co.  Ltd., 
(October  11.  2001)  on  file  in  the  CRU. 
In  the  instant  investigation,  no  additions 
to  CEP  were  warranted  imder  section 
772(c)(1)  of  the  Act. 


NV 

A.  Selection  of  Comparison  Market 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient  " 
quantities  (or  has  sufficient  aggregate 
value,  if  quantity  is  inappropriate)  and 
that  there  is  no  particular  market 
situation  in  the  home  market  that 
prevents  a  proper  comparison  with  the 
EP  transaction.  The  statute  contemplates 
that  quantities  (or  value)  will  normally 
be  considered  insufficient  if  they  are 
less  than  five  percent  of  the  aggregate 
quantity  (or  value)  of  sales  of  the  subject 
merchandise  to  the  United  States.  For 
this  investigation,  we  found  that  all  four 
respondents  each  had  a  viable  home 
market  for  mussels.  Thus,  the  home 
market  is  the  appropriate  comparison 
market  in  this  investigation,  and  we 
used  the  respondents'  submitted  home 
market  sales  data  for  purposes  of 
calculating  NV.  In  deriving  NV.  we 
made  adjustments  as  detailed  in  the 
"Calculation  of  NV  Based  on  Home 
Market  Prices"  and  "Calculation  of  NV 
Based  on  CV,"  sections  below. 

B.  Affihated-Party  Transactions  and 
Arm's-Length  Test 

If  an  exporter  or  producer  sells  the 
subject  merchandise  to  an  affiliated 
party,  the  Department  may  calculate 
normal  value  based  on  that  sale  only  if 
satisfied  that  the  price  is  comparable  to 
the  price  at  which  the  exporter  or 
producer  sold  the  subject  merchandise 
to  a  person  who  is  not  affiliated  with  the 
seller  (i.e.,  arm's  length  price).  See 
section  773(a)(l)(B)(i)  of  the  Act  and  19 
CFR  351.403(c). 

Mussel  King,  Prince  Edward,  and 
Atlantic  Aqua  reported  that  they  only 
sold  mussels  in  the  home  market  to 
unaffiliated  customers.  Therefore,  the 
Department's  arm's-length  test  is 
inapplicable  with  regard  to  their  home 
market  Scdes.  Confederation  Cove 
reported  that  it  sold  mussels  in  the 
home  market  to  affiliated  customers.  We 
applied  the  arm's-length  test  to 
Confederation  Cove's  affiliated  party 
sales  by  comparing  these  sales  to  sales 
of  identical  merchandise  by 
Confederation  Cove  to  unaffiliated  home 
market  customers.  If  the  affiliated  party 
sales  satisfied  the  arm's-length  test,  we 
used  the  sales  in  our  analysis.  Sales  to 
affiliated  customers  in  the  home  market 
which  were  not  made  at  arm's-length 
prices  were  excluded  from  our  analysis 
because  we  consider  such  sales  to  faie 
outside  the  ordinary  course  of  trade.  See 
section  773(a)(l)(B)(i)  of  the  Act.  To  test 
whether  these  sales  were  made  at  arm's- 


length  prices,  we  compared  on  a  model- 
specific  basis  the  starting  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  discounts  and  rebates, 
movement  charges,  direct  selling 
expenses,  and  home  market  packing. 
Where,  for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  uns^liated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's- 
length.  See  19  CFR  351.403(c)  and 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule  62  FR  27296.  27355 
(The  Preamble)  (May  19. 1997). 

C.  Cost  of  Production  (COP)  Analysis 

On  July  6  a^d  July  12.  2001.  the 
petitioner  alleged  that  sales  of  mussels 
in  the  home  market  were  made  at  prices 
below  the  fully  absorbed  COP  with 
regard  to  Prince  Edward  and  Atlantic 
Aqua,  respectively.  On  July  19,  2001, 
the  petitioner  alleged  that  sales  of 
mussels  in  the  home  market  were  made 
at  prices  below  the  fully  absorbed  COP 
with  regard  to  both  Mussel  King  and 
Confederation  Cove.  Accordingly,  the  . 
petitioner  requested  that  the  Department 
conduct  company-specific  sales-below- 
COP  investigations.  Based  upon  the 
compeirison  of  adjusted  prices  for  the 
foreign  like  product  to  COP.  and  in 
accordance  with  section  773(b)(2)(A)(i) 
of  the  Act,  we  found  reasonable  grounds 
to  believe  or  suspect  that  sales  of 
mussels  produced  in  Canada  were  made 
at  prices  below  the  COP  with  regard  to 
all  four  respondents.  As  a  result,  the 
Department  has  conducted  an 
investigation  to  determine  whether  the 
four  respondents  made  sales  in  the 
home  market  at  prices  below  their 
respective  COPs  during  the  POI  within 
the  meaning  of  section  773(b)  of  the  Act. 
We  conducted  the  COP  analysis 
described  below.  See  Memorandum  to 
Holly  A.  Kuga  "Petitioner's  Allegation 
of  Sales  Below  the  Cost  of  Production 
for  Atlantic  Aqua  Farms,  Inc.,  (Aug.  15, 
2001);  Memorandum  to  Holly  A.  Kuga 
"Petitioner's  Allegation  of  Sales  Below 
the  Cost  of  Production  for  Prince 
Edward  Aqua  Farms  (Aug.  15.  2001); 
Memorandum  to  Holly  A.  Kuga 
"Petitioner's  Allegation  of  Sales  Below 
the  Cost  of  Production  for  Confederation 
Cove  Mussel  Co..  Ltd..  (Aug.  15,  2001); 
Memorandimi  to  Holly  A.  Kuga 
"Petitioner's  Allegation  of  Sales  Below 
the  Cost  of  Production  for  PEI  Mussel 
King  (Aug.  15,  2001).  all  on  file  in  the 
CRU. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  a  weighted- 
average  COP  for  each  respondent  based 
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on  the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amoimts  for  the  home  market 
general  and  administrative  (G&A) 
expenses,  including  interest  expenses. 
We  relied  on  the  COP  data  submitted  by 
Confederation  Cove.  Mussel  King. 
Prince  Edward,  and  Atlantic  Aqua  in 
their  cost  questionnaire  responses. 

2.  Test  of  Home  Market  Sales  Prices 

On  a  model-specific  basis,  we 
compared  the  reported  COP  to  the  home 
market  prices,  less  any  applicable 
discounts  and  rebates,  movement 
charges,  selling  expenses,  conmiissions, 
and  packing.  We  then  compared  the 
adjusted  weighted-average  COP  to  the 
home  market  sales  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  (i.e.,  a  period  of 
one  year)  in  substantial  quantities  and 
whether  such  prices  were  sufficient  to 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time. 

3.  Results  of  the  COP  Test 

Piu-suant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
during  the  POI  were  at  prices  less  than 
the  COP,  we  do  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities"  within  an  extended  period 
of  time.  Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  POI  were  at  prices  less  than 
the  COP,  we  determine  such  sales  to 
have  been  made  in  "substantial 
quantities"  within  an  extended  pqfiod 
of  time  in  accordance  with  sections 
773(b)(2)(B)  and  773(b)(2)(C)  of  the  Act. 
In  such  cases,  because  we  compared 
prices  to  POI  average  costs,  we  also 
determine  that  such  sales  were  not 
made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 

We  foimd  that,  for  certain  specific 
products,  more  than  20  percent  of 
Mussel  King's  and  Confederation  Cove's 
home  market  sales,  within  an  extended 
period  of  time,  were  at  prices  less  than 
the  COP.  in  accordance  with  section 
773(b)(1)(A)  of  the  Act.  We.  therefore, 
excluded  these  sales  and  used  the 
remaining  above-cost  sales  as  the  basis 
for  determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act.  With 
respect  to  Atlantic  Aqua's  and  Prince 
Edward's  home  market  sales,  we 
determined  that  less  than  20  percent  of 
their  sales  within  an  extended  period  of 


time  were  made  at  prices  less  than  the 
COP.  We,  therefore,  retained  all  home 
market  sales  for  these  two  respondents 
and  used  them  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act. 

D.  Calculation  of  NV  Based  on  Home 
Market  Prices 

We  based  home  market  prices  on  the 
packed  prices  to  imaffiliated  purchasers 
in  Canada.  We  adjusted,  where 
applicable,  the  starting  price  for 
discounts  and  rebates.  We  made 
adjustments  for  any  differences  in 
packing,  in  accordance  with  sections 
773(a)(6)(A)  and  773(a)(6)(B){i)  of  the 
Act,  and  we  deducted  movement 
expenses  pursuant  to  section 
773(a)(6)(B)(ii)  of  the  Act.  In  addition, 
where  applicable,  we  made  adjustments 
for  differences  in  circumstances  of  sale 
(COS)  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  (credit  expense),  and 
adding  U.S.  direct  selling  expenses.  We 
also  made  adjustments,  pursuant  to  19 
CFR  351.410(e),  for  indirect  selling 
expenses  inciured  on  comparison 
market  or  U.S.  sales  where  commissions 
were  granted  on  sales  in  one  market  but 
not  in  the  other  (the  commission  offset). 
Finally,  we  made  a  CEP  offset 
adjustment  to  the  NV  for  indirect  selling 
expenses  pursuant  to  section  773 
(a)(7)(B)  of  the  Act  as  discussed  in  the 
Level  of  Trade/CEP  Offset  section 
below.  No  other  adjustments  to  NV  were 
claimed  or  allowed. 

E.  Calculation  of  NV  Based  on  CV 

Section  773(a)(4)  of  the  Act  provides 
that  where  NV  cannot  be  based  on 
comparison-market  sales,  NV  may  be 
based  on  CV.  In  the  instant  case, 
because  NV  can  be  based  on  home 
market  sales.  NV  has  not  been 
calculated  based  on  CV. 

f.  Level  of  Trade  (LOT)/CEP  Offset 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  EP  or  CEP  transactions 
as  appropriate.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general,  and 
administrative  (SG&A)  expenses  and 
profit.  For  EP  sales,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer.  For  CEP.  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  an 
affiliated  importer  after  the  deductions 


required  under  section  772(d)  of  the 
Act. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  luiaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  imder 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Industrial   . 
Nitrocellulose  From  the  United 
Kingdom:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  6148,  6151  (February  8, 
2000). 

We  obtained  information  from  the 
respondents  about  the  marketing  stages 
involved. in  the  reported  U.S.  and  home 
market  sales,  including  a  description  of 
the  selling  activities  performed  by  the 
respondents  for  each  channel  of 
distribution.  In  identifying  LOTs  for  EP 
and  home  market  sales,  we  considered 
the  selling  functions  reflected  in  the 
starting  price  before  any  adjustments.  In 
identifying  LOTs  for  CEP,  we 
considered  the  selling  functions 
reflected  in  the  CEP.  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act.  We  expect  that,  if 
claimed  levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
claims  that  LOTs  are  different  for 
different  groups  of  sales,  the  functions 
and  activities  of  the  seller  should  be 
dissimilar.  In  this  investigation,  none  of 
the  respondents  requested  a  LOT 
adjustment.  However,  Confederation 
Cove  requested  a  CEP  offset. 

With  regard  to  home  market  sales. 
Confederation  Cove  reported  that  its 
sales  were  made  to  four  categories  of 
home  market  customers  (distributors, 
retailers,  processors  and  end  users) 
through  two  channels  of  distribution. 
For  both  channels.  Confederation  Cove 
performed  similar  selling  functions  for 
all  its  home  market  customers 
(packaging,  negotiating  terms  of  sale, 
issuing  invoices,  preparing  product  for 
shipment,  and  processing  orders). 
Because  channels  of  distribution  do  not 
qualify  as  separate  LOTs  when  the 
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selling  functions  performed  for  each 
customer  class  are  sufficiently  similar, 
we  determined  that  there  is  a  single 
LOT  for  home  market  sales.  See  the 
memorandum  entitled  Live  Processed 
Blue  Mussels  from  Canada:  Level-of- 
Trade  Analysis,  dated  October  11,  2001, 
(LOT  Memorandum).  For  its  U.S.  market 
sales.  Confederation  Cove  reported  that 
it  made  EP  and  CEP  sales  of  subject 
merchandise  to  three  types  of  customers 
(distributors,  retailers  and  restaurants) 
through  two  channels  of  distribution. 
The  two  chaimels  are  as  follows:  (1) 
Sales  from  Confederation  Cove  directly 
to  imafBliated  U.S.  distributors  (i.e. 
Confederation  Cove's  EP  sales);  and  (2) 
s^les  from  Confederation  Coves  to  its 
U.S.  affiliate,  who  then  resold  the 
merchandise  to  unaffiliated  distributors, 
retailers  and  restaurants  (i.e. 
Confederation  Cove's  CEP  sales). 
Further,  it  indicated  that  for  both  EP 
and  CEP  sales,  it  performed  certain 
types  of  selling  functions  (packaging, 
negotiation  of  sales  terms,  preparing 
product  for  shipment,  issuing  invoices 
and  processing  orders)  to  varying 
degrees  for  each  channel  of  distribution. 
We  examined  the  types  of  selling 
functions  provided  in  each  of  the  two 
U.S.  market  channels  of  distribution, 
and  determined,  based  upon  the  selling 
functions  performed,  that  EP  sales  and 
CEP  sales  are  made  at  two  different 
LOTs,  specifically,  LOTl  (the  LOT  for 
EP  sales)  for  EP  sales,  and  at  a  less 
remote  stage  of  distribution.  LOT2  (the 
LOT  for  CEP  sales),  for  CEP  sales.  See 
LOT  Memorandum.  We  then  compared 
LOTl  to  the  home  market  LOT  and 
found  that  EP  sales  are  provided  at  the 
same  LOT  as  home  market  sales.  Thus, 
no  LOT  adjustment  is  warranted  for  EP 
sales.  We  also  compared  LOT2  to  the 
home  market  and  found  that  CEP  sales 
are  provided  at  a  different  LOT  than 
home  market  transactions.  Specifically, 
we  examined  the  selling  functions 
performed  by  Confederation  Cove  for  its 
U.S.  CEP  sales  (as  adjusted  under 
section  772(d)  of  the  Act))  and 
determined  that  they  are  at  a  different 
LOT  than  its  home  market  sales  because 
the  company's  CEP  transactions  were  at 
a  less  advanced  stage  of  distribution. 
Therefore,  we  have  preliminarily  found 
that  Confederation  Cove's  home-market 
sales  occurred  at  a  different  and  more 
advanced  LOT  than  its  CEP  sales  to  the 
United  States.  Because  we  compared 
CEP  sales  to  home  market  sales  which 
were  at  a  more  advanced  LOT.  we 
examined  whether  a  LOT  adjustment 
may  be  appropriate.  In  this  case. 
Confederation  Cove  only  sold  at  one 
LOT  in  the  home  market.  Therefore, 
there  is  no  basis  upon  which  to 


demonstrate  a  pattern  of  consistent 
price  differences  between  LOTs  based 
on  sales  of  subject  merchandise. 
Further,  we  do  not  have  information 
which  would  allow  us  to  examine 
pricing  patterns  based  on  Confederation 
Cove's  sales  of  other  products  and  there 
is  no  other  record  information  on  which 
such  a  LOT  analysis  could  be  based. 
Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment  and  the  LOT  in  the 
home  market  is  at  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP  sales,  a  CEP  offset  is  appropriate. 
Thus,  we  made  a  CEP-offset  adjustment 
to  HM  sales  in  accordance  with  section 
773(a)(7)(B)  of  the  Act  for  comparison  to 
Confederation  Cove's  CEP  sales.  In 
accordance  with  section  773(a)(7)(B)  of 
the  Act,  we  calculated  the  CEP  offset  as 
the  lesser  of  the  following:  (1)  the 
indirect  selling  expenses  incurred  for 
the  home-market  sales,  or  (2)  the 
indirect  selling  expenses  deducted  from 
the  starting  price  in  calculating  CEP.  See 
LOT  Memorandum. 

Mussel  King  reported  that  it  made  EP 
sales  of  subject  merchandise  to  a  single 
type  of  customer  through  a  single 
channel  of  distribution  in  the  U.S. 
market.  Further,  Mussel  King  indicated 
that  it  performed  certain  types  of  selling, 
functions  (freight  and  delivery 
arrangements,  promotional  services,  and 
customer  claim/returned  product 
support)  for  the  U.S.  customers.  Because 
there  is  only  one  type  of  customer,  a 
single  channel  of  distribution,  and  the 
same  selling  functions  are  performed  for 
every  customer,  we  preliminarily 
determine  that  there  is  a  single  level  of 
trade  with  respect  to  Mussel  King's  EP 
sales.  Because  we  found  that  home 
market  sales  of  subject  merchandise  are 
made  to  a  single  type  of  customer 
through  a  single  channel  of  distribution 
with  identical  selling  functions  and 
intensity  as  those  provided  in  the  U.S. 
market,  we  preliminarily  determined 
that  Mussel  King's  EP  sales  are  provided 
at  the  same  LOT  as  its  home  market 
sales.  Thus,  no  LOT  adjustment  is 
warranted,  and  we  have  not  made  a  LOT 
adjustment  for  Mussel  King's  sales. 

Atlantic  Aqua  and  Prince  Edward 
reported  that  they  sold  subject 
merchandise  to  three  different  types  of 
customers  (distributor,  retail  and  end 
user)  in  the  home  market.  Furtljpr.  they 
indicated  that,  for  each  of  the  reported 
channels  of  distribution,  they  provided 
the  same  types  of  selling  functions 
(price  negotiation,  sales  calls, 
interactions  with  customers,  inventory 
maintenance,  freight,  and  delivery)  at 
the  same  levels  of  intensity.  Since  all 
types  of  customers  received  the  same 
selling  functions,  at  the  same  levels  of 


intensity,  we  determine,  preliminarily, 
that  there  is  a  single  LOT  in  the  home 
market  with  respect  to  Atlantic  Aqua 
and  Prince  Edward.  With  regard  to  U.S.  . 
EP  sales,  both  Atlantic  Aqua  and  Prince 
Edward  reported  that  their  sales  were 
made  to  the  same  type  of  customers  and 
through  the  same  channels  of 
distribution  as  sales  made  in  the  home 
market  (e.g.,  distributor,  retail  and  end 
user).  Further,  both  companies 
indicated  that  the  selling  functions  for 
the  U.S.  customers  are  very  similar  to 
those  provided  for  the  home  market 
customers  (e.g.,  price  negotiation,  sales 
calls,  interactions  with  customers, 
inventory  maintenance,  freight,  and 
delivery).  As  a  result,  we  preliminarily 
determine  that  there  is  a  single  level  of 
trade  for  both  companies  for  U.S.  EP 
sales.  Further,  because  the  selling 
functions,  offered  by  both  companies, 
are  very  similar  in  nature  and  intensity 
in  both  the  U.S.  and  the  home  markets, 
we  have,  preliminarily,  found  that  both 
Atlantic  Aqua's  and  Prince  Edward's  EP 
sales  are  provided  at  the  same  LOT  as 
their  home  market  sales.  Thus,  no  LOT 
adjustment  is  warranted,  and  we  have 
not  made  a  LOT  adjustment  for  Atlantic 
Aqua's  and  Prince  Edward's  sales. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

All  Others  Rate 

Section  735(c)(5)(A)  of  the  Act 
provides  for  the  use  of  an  "all  others" 
rate,  which  is  applied  to  non- 
investigated  firms.  See  SAA  at  873.  This 
section  states  that  the  all  others  rate 
shall  generally  be  an  amount  equal  to 
the  weighted  average  of  the  weighted- 
average  dumping  margins  established 
for  exporters  and  producers 
individually  investigated,  excluding  any 
zero  and  de  minimis  margins,  and  any 
margins  based  entirely  upon  the  facts 
available.  Therefore,  we  have 
preliminarily  assigned  to  all  other 
exporters  of  Canadian  mussels,  a  margin 
that  is  the  weighted  average  of  the 
margins  calculated  for  the  respondents, 
excluding  the  zero  margins. 
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Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  mussels  from  Canada, 
except  for  exports  by  Atlantic  Aqua  and 
Mussel  King,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consmnption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Because  the  estimated 
weighted-average  dumping  margins  for 
Atlantic  Aqua  and  Mussel  King  are 
zeros,  we  are  not  directing  the  Customs 
Service  to  suspend  liquidation  of  entries 
of  these  companies  from  Canada.  We  are 
also  instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  dumping  margin,  as 
indicated  in  the  chart  below. 

These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/exporter 

Margin 
(percent) 

Atlantic  Aqua  Farms,  Inc 

Confederation  Cove,  Inc 

Prince  Edward  Aqua  Farms. 
Inc 

0.00 
4.70 

348 

PEI  Mussel  King,  Inc 

All  Ottiers 

0.00 
4.33 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceedings  in  this 
investigation  in  accordance  with  19  CFR 
351.224(b). 

rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry. 
The  deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

For  the  investigation  of  live  processed 
mussels  from  Canada,  case  briefs  for  this 
investigation  must  be  submitted  no  later 
than  one  week  after  the  issuance  of  the 
last  verification  reports.  The  Department 
will  notify  the  parties  accordin^y. 
Rebuttal  briefs  must  be  filed  within  five 
business  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 


Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Public  versions  of 
all  comments  and  rebuttals  should  be 
provided  to  the  Department  and  made 
available  on  diskette.  Section  774  of  the 
Act  provides  that  the  Department  will 
hold  a  hearing  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs,  provided  that  such  a  hearing  is 
requested  by  any  interested  party.  If  a 
request  for  a  hearing  is  made  in  an 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
In  the  event  that  the  Department 
receives  requests  for  hearings  from 
parties  to  several  companies,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those 
companies.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  in  the  investigation 
of  live  proc  :;>sed  mussels  from  Canada 
no  later  than  135  days  after  the  date  of 
this  preliminary  determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(d) 
and777(i)(l)oftheAct. 

Dated:  October  11.  2001. 
Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  01-26290  Filed  10-17-01;  8:45  ami 
MLLMQ  CODE  3S1»-0S-P 


DEPARTMENT  OF  COMMERCE 

National  OcMnic  and  Atmospheric 
Administration 

Coastal  Zone  Management,  Federal 
Consistency  Appeal  by  John  T. 
Keegan  From  an  Obiection  by  the 
Puerto  Rico  Planning  Board 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 


ACTION:  Evidence  of  death  of  appellant 
and  request  for  information.  , 

By  letter  dated  October  26,  1999.  John 
T.  Keegan  filed  with  the  Secretary  of 
Commerce  a  notice  of  appeal  pursuant 
to  section  307(c)(3)(A)  of  the  Coastal 
Zone  Management  Act  (CZMA).  The 
appeal  is  taken  from  an  objection  by  the 
Puerto  Rico  Plaiming  Board  (PRPB)  to 
Appellant's  consistency  certification  for 
a  permit  to  install  50  helix-screw  anchor 
moorings  at  Guania  Bay.  Guanica. 
Puerto  Rico.  The  CZMA  provides  that  a 
timely  objection  by  a  state  precludes 
any  federal  agency  from  issuing  licenses 
or  permits  for  the  activity  unless  the 
Secretary  finds  that  the  activity  is  either 
"consistent  with  the  objectives"  of  the 
CZMA  or  "necessary  in  the  interest  of 
security."  Section  3b7(c)(3)(A).  On 
January  23.  2001.  Mr.  Keegan  filed  with 
the  Secretary  a  brief  supporting  the 
appeal.  The  PRPB  filed  a  reply  brief  on 
February  23,  2001.  The  Secretary 
published  a  Federal  Register  notice  and 
request  for  comments  on  March  20, 
2001. 

The  Department  of  Commerce  has 
received  information  indicating  that 
John  T.  Keegan  died  on  May  30,  2001. 
The  Secretary  new  invites  any  persons 
or  entities  who  believe  they  have  some 
right  to  continue  the  consistency  appeal 
in  the  place  of  John  T.  Keegan  or  any 
entity  in  which  he  might  have  had  an 
interest,  to  make  their  position  Itnown 
to  the  National  Oceanic  and 
Atmospheric  Administration.  Those 
persons  who  believe  they  have  some 
rights  in  this  particular  appeal,  as  heirs, 
interest  or  assigns  or  otherwise 
y^representing  John  T.  Keegan  or  any 
Spmpany  or  business  of  John  T.  Keegan, 
should  send  their  views  in  writing,  no 
latek^an  30  days  from  the  date  of  this 
Notic^o  Suzanne  Bass,  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration  U.S. 
Department  of  Commerce,  1305  East- 
West  Highway,  Room  6111,  Silver 
Spring,  MD  20910,  301-713-2967. 

Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance. 

Dated:  September  28.  2001. 
Craig  O'Connor. . 
Acting  General  Counsel. 
(FR  Doc.  01-26285  Filed  10-17-01;  8:45  am] 
BUJNO  COM  3S10-0»-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETINGt 

Commodity  Futures  Trading , 
Commission.  | 

TIME  AND  DATE:  11  a.m.,  Friday, 
November  2,  2001. 

PLACE:  155  21st  St..  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSOHFOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  01-26411  Filed  10-16-01:  1:02  pm) 

BILUNG  COO€  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 


Sunshine  Act  meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 


TIME  AND  DATE:  11  a.m.,  Friday. 
November  9,  2001. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed.  .1 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretan,'  of  the  Commission. 

IFR  Doc.  01-26412  Filed  10-16-01;  1:02  pm] 

BILUNG  CODE  6351-01-K 


COMMODTTY  FUTURES  TRADING 
COMMISSION 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 


TIME  AND  DATE:  11  a.m..  Friday, 
November  16.  2001. 

PLACE:  1155  21st  St..  NW..  Washington. 
EX].  9th  Floor  Conference  Room. 

STATUS:  Closed.  I 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  01-26413  Filed  10-16-01;  1:02  pm] 

BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m..  Friday, 

November  23.  2001. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  01-26414  Filed  10-16-01;  1:02  pm] 

BILUNG  CODE  6351 -01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.,  Friday. 

November  30.  2001. 

PLACE:  1155  21st  St..  NW..  Washington. 

DC  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  01-26415  Filed  10-16-01;  1:02  pm] 

BILLING  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-1] 

Chemetron  Corporation,  Chemetron 
Investments,  Inc.,  Sunbeam 
Corporation,  Sprinkler  Corporation  of 
Milwauitee,  inc.,  and  Grucon 
Corporation;  Complaint  _ 

AGENCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Publication  of  a  complaint 
under  the  Consumer  Product  Safety  Act. 

SUMMARY:  Under  provisions  of  its  Rules 
of  Practice  for  Adjudicative  Proceeding 
(16  CFR  part  1025),  the  Consumer 
Product  Safety  Commission  must 
publish  in  the  Federal  Register 
Complaints  which  it  issues.  Published 
below  is  a  Complaint  in  the  matter  of 
Chemetron  Corporation,  Chemetron 
Investments,  Inc.,  Sunbeam 
Corporation,  Sprinkler  Corporation  of 
Milwaukee.  Inc.,  and  Grucon 
Corporation. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  complaint  appears  below. 

Dated:  October  15,  2001. 
Todd  A.  Stevenson, 

Acting  Secretary. 

Consumer  Product  Safety  Commission 

(CPSC  Docket  No.:  02-1] 

In  the  matter  of  Chemetron  Corporation, 
f/k/a  Chemetron  Investments,  Inc.  and 
Chemetron  Investments,  Inc..  f/k/a 
Chemetron  Corporation  and  Sunbeam 
Corporation  and  Sprinkler  Corporation  of 
Milwaukee,  Inc.,  f/k/a  Star  Sprinkler 
Corporation,  f/k/a  Grunau  Sprinkler 
Manufacturing  Company,  Inc.  and  Grucon 
Corporation:  Complaint 

Nature  of  Proceedings 

1 .  This  is  an  administrative 
proceeding  pursuant  to  section  15  of  the 
Consumer  Product  Safety  Act  ("CPSA"), 
15  U.S.C;  2064.  for  public  notification 
and  remedial  action  to  protect  the 
public  from  a  substantial  product 
hazard  presented  by  failure  of  the  Star 
ME-1  fire  sprinkler  manufactured  from 
1977  to  1995.  This  proceeding  is 
governed  by  the  Rules  of  Practice  for 
Adjudicative  Proceedings  before  the 
United  States  Consumer  Product  Safety 
Commission.  16  CFR  part  1025. 

Jurisdiction 

2.  This  proceeding  is  instituted 
pursuant  to  the  authority  contained  in 
section  15(c),  (d),  and  (f)  of  the  CPSA. 
15  U.S.C.  2064(c),  (d).  and  (f). 

Parties 

3.  Complaint  Counsel  is  the  staff  of 
the  Legal  Division  of  the  Office  of 
Compliance  of  the  United  States 
Consumer  Product  Safety  Commission 
("Commission"),  and  independent 
regulatory  commission  established  by 
section  4  of  the  CPSA.  15  U.S.C.  2053. 

4.  Respondent  Chemetron  Corporation 
("CC").  formerly  and  also  known  as 
"Chemetron  Investments,  Inc."  and 
formerly  doing  business  as  "Star 
Sprinkler,"  is  a  Delaware  corporation, 
with  its  principal  place  of  business  at 
2381  Executive  Center  Drive.  Boca 
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Raton,  Florida  33431.  CC  manufactured 
the  Star  ME-1  from  in  or  about  1976  to 
in  or  about  1982. 

5.  Respondent  Chemetron 
Investments,  Inc.  ("CI"),  formerly  and 
also  known  as  "Chemetron 
Corporation."  is  a  Delaware  corporation, 
with  its  principal  place  of  business  at 
2381  Executive  Center  Drive.  Boca 
Raton.  Florida  33431. 

6.  Respondent  Sunbeam  Corporation 
("Sunbeam")  is  a  Delaware  corporation, 
with  its  principal  place  of  business  at 
2381  Executive  Center  Drive.  Boca 
Raton.  Florida  33431.  Under  an  Asset 
Purchase  Agreement  dated  September 
28. 1990.  Sunbeam  acquired  the  stock 
and  assets  of  CC  and  CI.  CC  and  CI  have 
been  and  are  Sunbeam  subsidiaries.  By 
virtue  of  the  Asset  Purchase  Agreement 
and  Sunbeam's  stock  and  assets 
acquisition  of  CC  and  CI.  Sunbeam 
assumed  CC's  and  CI's  liabilities  for  the 
Star  ME-I  relief  sought  herein. 

7.  Respondent  Sprinkler  Corporation 
of  Milwaukee.  Inc.,  formerly  known  as 
"Star  Sprinkler  Corporation"  and 
"Grunau  Sprinkler  Manufacturing 
Company,  Inc."  ("SCM").  is  a 
Wisconsin  corporation  with  its  last 
known  principal  place  of  business  at 
307  West  Layton  Avenue.  Milwaukee, 
Wisconsin  53207.  SCM  manufactured 
the  Star  ME-1  from  in  or  about  1983 
through  in  or  about  early  1996. 

8.  Respondent  Grucon  Corporation 
("Grucon")  is  Delaware  corporation 
with  its  principal  place  of  business  at 
1100  West  Anderson  Court.  Oak  Creek. 
Wisconsin  53154.  From  1983  to  the 
present.  Grucon  owned  and  operated 
SCM  under  a  variety  of  names.  Grucon 
and  SCM  have  engaged  in  actions 
disregarding  corporate  form  and 
identities,  and/or  they  have  failed  to 
take  actions  to  property  maintain 
corporate  form  and  identities.  These 
actions,  failures,  and  related  effects 
include,  but  are  not  limited  to.  the 
following:  common  business  interests, 
common  control  and  management, 
SCM's  dependence  on  Grucon,  SCM's 
absence  of  assets  or  employees,  SCM's 
undercapitalization.  SCM's  board  of 
directors  resolution  to  temporarily  pay 
down  the  credit  lines  and  debt 
obligations  of  Grucon  and  other  Grucon 
subsidies  with  proceeds  to  SCM's  assets 
sale,  SCM's  board  of  directors  resolution 
to  pay  to  Grucon  proceeds  to  SCM  's 
assets  sale.  SCM's  failure  to  make 
corporate  filings,  and/or  Grucon's 
guarantees  on  behalf  of  SCM. 

9.  There  was  and/or  is  such  unity  of 
interest  and  ownership  between  SCM 
and  Grucon  that  the  purported  separate 
personalities  of  the  corporations  did  not 
and/or  do  not  exist.  Given  the 
compelling  public  interest  at  stake  in 


effectuating  the  relief  sought  herein,  and 
SCM's  reported  lack  of  assets  with 
which  to  fund  such  relief,  adherence  to 
the  fiction  of  the  separate  corporate 
existences  of  SCM  and  Grucon  would 
promote  injustice  and/or  inequitable 
consequences. 

10.  Each  of  the  Respondents  was  and/ 
or  is  a  "manufacturer"  and/or  a 
"distributor"  as  those  terms  are  defined 
in  section  3(a)(4)  and  (5)  of  the  CPSA. 
15  U.S.C.  2052(a)(4)  and  (5). 

Consumer  Product 

11.  The  Star  ME-1  fire  sprinkler  is  a 
dry  fire  sprinkler  manufactured  under 
the  "Star"  brand  name  that  was  labeled 
and  sold  as  model  "ME-1"  in  various 
sizes,  temperature  ratings,  finishes,  and 
installation  positions  ("Star  ME-1"). 
The  Star  ME-1  is  intended  to  suppress 
and/or  extinguish  fire. 

12.  The  Star  ME-1  is  an  article 
produced  and  distributed  for  the 
personal  use.  consumption,  and/or 
enjoyment  of  a  consumer  in  or  around 
a  household  or  residence,  in  recreation, 
or  otherwise.  The  Star  ME-1  is  used  in. 
among  other  places,  day  care  centers, 
nursing  homes,  and  health  care 
facilities.  The  Star  ME-1  is  a  "consumer 
product"  that  was  "distributed  in 
commerce."  as  those  terms  are  defined 
in  section  3(a)(1)  and  (11)  of  the  CPSA. 
15U.S.C.  2052(a)(1),  (11). 

Defect 

13.  The  Star  ME-1  is  intended  to 
operate  in  accordance  with  applicable 
industry  standards  and  building  code 
requirements.  The  Star  ME-1  is 
intended  to  operate  when  the 
temperature  to  which  it  is  exposed 
reaches  a  particular  level,  at  which 
point  a  thermal  sensing  element  at  the 
exposed  end  of  the  sprinkler  should 
melt,  and  water  would  flow  through  and 
discharge  bom  the  sprinkler. 

14.  As  a  result  of  inadequate  design 
and/or  manufacturing,  the  Star  ME-1 
has  failed  and  is  likely  to  fail  to  operate 
as  intended  in  fires. 

15.  The  inadequate  design  and/or 
manufacturing  of  the  Star  ME-1 
constitutes  a  "defect"  as  that  term  is 
used  in  section  15(a)(2)  of  the  CPSA,  15 
U.S.C.  2064(a)(2). 

Substantial  Risk  of  Injury  and 
Substantial  Product  Hazard 

16.  From  1977  through  1995, 
Respondents  manufactured  and/or 
distributed  approximately  700.000  Star 
ME-l's. 

17.  Star  ME-l's  are  likely  to  fail  to 
operate  as  intended  in  a  fire.  Failure  of 
the  Star  ME-1  to  operate  as  intended  in 
a  fire  creates  a  likelihood  the  fire  will 


grow  and  spread,  exposing  consumers  to 
the  risk  of  serious  injury  and  death. 

18.  The  defect  in  the  Star  ME-1 
manufactured  from  1977  through  1995 
creates  a  "substantial  risk  of  injury  to 
the  public"  within  the  meaning  of 
section  15(a)(2)  of  the  CPSA.  15  U.S.C. 
2064(a)(2). 

19.  Tbe  Star  ME-1  manufactured  from 
1977  through  1995  constitutes  a 
"substantial  product  hazard"  as  that  ' 
term  is  defined  and  used  in  section 
15(a)(2).  (c).  and  (d)  of  the  CPSA,  15 
U.S.C.  2064(a)(2),  (c),  and  (d). 

Relief  Sought 

Wherefore,  in  the  public  interest. 
Complaint  Counsel  requests  that  the 
Commission: 

A.  Determine  that  the  Star  ME-1 
manufactured  from  1977  through  1995 
was  distributed  in  commerce  and 
presents  a  "substantial  product  hazard" 
within  the  meaning  of  section  15(a)(2)  of 
the  CPSA,  15  U.S.C.  2064(a)(2). 

B.  Determine  under  section  15(c)  of 
the  CPSA,  15  U.S.C.  2064(c).  that  public 
notification  is  required  to  protect  the 
public  adequately  from  the  substantial 
product  hazard  presented  by  the  Star 
ME-1  manufactured  from  1977  through 
1995.  and  order  that  the  respondents: 

1.  Give  prompt  public  notice  of  the 
defect  in  the  Star  ME-1  manufactured 
from  1977  through  1995,  the  risk  of 
injury  and  the  hazard  to  the  public,  and 
the  remedies  available  to  remove  the 
risk  of  injury  and  hazard; 

2.  Mail  such  notice  to  each  person 
who  is  or  has  been  a  manufacturer, 
distributor,  or  retailer  of  the  Stur  ME-1; 

3.  Mail  such  notice  to  each  person  to 
whom  the  Respondents  know  the  Star 
ME-1  manufactured  from  1977  through 
1995  was  delivered  or  sold;  and 

4.  Include  in  such  notice  a  complete 
description  of  the  risk  and  hazard 
presented,  a  warning  that  the  Star  ME- 

1  manufactured  from  1977  through  1995 
must  be  replaced  immediately,  clear 
instructions  informing  consumers  of  the 
means  by  which  to  avail  themselves  of 
any  and  all  remedies  ordered  by  the 
Commission,  and  such  other 
information  as  the  Commission  may 
order. 

C.  Determine  that  action  imder 
section  15(d)  of  the  CPSA,  15  U.S.C. 
2064(d).  is  in  the  public  interest  and 
order  Respondents: 

1.  To  elect  to  repair  the  defect  in  all 
the  Star  ME-1  's  manufactured  from 
1977  through  1995  so  they  will  operate 
as  intended  and  required  and  not 
present  a  risk  of  injury  and  hazard  to  the 
public;  to  replace  all  the  Star  ME-1  's 
manufactured  from  1977  through  1995 
with  a  like  or  equivalent  product  that 
does  not  contain  the  defect,  operates  as 
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intended  and  required,  and  will  not 
present  a  risk  of  injury  and  hazard  to  the 
public;  or  to  refund  to  consumers  the 
purchase  price  of  the  Star  ME-1  's 
manufactxired  from  1977  through  1995; 

2.  To  make  no  charge  to  consumers 
and  to  reimburse  them  for  any 
foreseeable  expenses  incurred  in 
availing  themselves  of  any  remedy 
provided  under  any  Commission  Order 
issued  in  this  matter; 

3.  To  reimburse  distributors,  dealers, 
contractors,  and  installers  for  expenses 
in  coimection  with  carrying  out  any 
Conunission  Order  issued  in  this  matter; 

4.  To  submit  a  plan  satisfactory  to  the 
Commission  for  taking  action  under  C(l] 
through  (3)  above; 

5.  To  submit  monthly  reports  . 
docimtienting  progress  of  the  corrective 
action  program;  j 

6.  For  a  period  of  five  {5}  years  after 
entry  of  a  Final  Order  in  this  matter,  to 
keep  records  of  all  actions  taken  to 
comply  with  C(l)  through  (5)  above,  and 
to  supply  those  records  to  the 
Commission,  upon  request,  for  the 
purpose  of  monitoring  compliance  with 
the  Final  Order; 

7.  To  notify  the  Commission  at  least 
60  days  prior  to  any  change  in  the 
Respondents'  business  (such  as 
incorporation,  dissolution,  assignment, 
sale,  or  petition  for  bankruptcy)  that 
results  in,  or  is  intended  to  result  in,  the 
emergence  of  successor  ownership,  the 
creation  or  dissolution  of  subsidiaries, 
going  out  of  business,  or  any  other 
change  that  might  affect  compliance 
with  any  Order  issued  by  the 
Commission  in  this  matter;  and 

8.  To  take  such  other  and  further 
actions  as  the  Commission  deems 
necessary  to  protect  the  public  health 
and  safety  and  to  comply  with  the 
CPSA. 


Issued  by  Order  of  the  Commission. 
Alan  H.  Schoem. 


Assistant  Executive  Director.  Office  of 

Compliance,  U.S.  Consumer  Product  Safety 

Commission.  (301)504-0621. 

Eric  L.  Stone, 

Director,  Legal  Division,  Office  of 

Compliance. 

Seth  B.  Popkin, 

Complaint  Counsel,  Office  of  Compliance. 

4330  East  West  Highway,  Room  613. 

Bethesda.  Maryland  20814.  (301)  504-O626. 

ext.  1358. 

[FR  Doc.  01-26287  Filed  10-17-01;  8:45  am] 

BHJJNG  CODE  6350-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

TRICARE  Fomterly  Known  as  ttie 
CtviHan  Healtti  and  Medical  Program  of 
ttie  Uniformed  Services  (CHAMPUS); 
Fiscal  Year  2002  Mental  Healtti  Rate 
Updates 

agency:  Office  of  the  Secretary,  DoD. 
ACnON:  Notice  of  updated  mental  health 
per  diem  rates. 

SUMMARY:  This  notice  provides  for  the 
updating  of  hospital-specihc  per  diem 
rates  for  high  volume  providers  and 
regional  per  diem  rates  for  low  volimie 
providers;  the  updated  cap  per  diem  for 
high  volume  providers;  the  beneficiary 
per  diem  cost-share  amount  for  low 
volimie  providers  for  FY  2002  under  the 
TRICAI^  Mental  Health  Per  Diem 
Payment  System;  and  the  updated  per 
diem  rates  for  both  full-day  and  half-day 
TRICARE  Partial  Hospitalization 
Programs  for  fiscal  year  2002. 
EFFECTIVE  DATE:  The  fiscal  year  2002 
rates  contained  in  this  notice  are 
effective  for  services  occurring  on  or 
after  October  1,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Regensberg,  Office  of  Medical  Benefits 
and  Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone  (303) 
67&-3742. 


SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  in  the  Federal  Register 
on  September  6,  1988,  (53  FR  34285)  set 
forth  reimbursement  changes  that  were 
effective  for  all  inpatient  hospital 
admissions  in  psychiatric  hospitals  and 
exempt  psychiatric  units  occurring  on 
or  after  January  1, 1989.  The  final  rule 
published  in  the  Federal  Register  on 
July  1.  1993,  (58  FR  35-400)  set  forth 
maximum  per  diem  rates  for  all  partial 
hospitalization  admissions  on  or  after 
September  29, 1993.  Included  in  these 
final  rules  were  provisions  for  updating 
reimbursement  rates  for  each  Federal 
fiscal  year. 

As  stated  in  the  final  rules,  each  per 
diem  shall  be  updated  by  the  Medicare 
update  factor  for  hospitals  and  units 
exempt  from  the  Medicare  Prospective 
Payment  System.  For  fiscal  year  2002, 
Medicare  has  recommended  a  rate  of 
increase  of  3.3  percent  for  hospitals  and 
units  excluded  from  the  prospective 
payment  system.  TRICARE  will  adopt 
this  update  factor  for  FY  2002  as  the 
final  update  factor.  Hospitals  and  units 
with  hospital-specific  rates  (hospitals 
and  units  with  high  TRICARE  volume) 
and  regional  specific  rates  for 
psychiatric  hospitals  and  units  with  low 
TRICARE  volume  will  have  their 
TRICARE  rates  for  FY  2001  updated  by 
3.3  percent  for  FY  2002.  Partial 
hospitalization  rates  for  full  day  and 
half  day  programs  will  also  be  updated 
by  3.3  percent  for  FY  2002.  The  cap 
amount  for  high  volume  hospitals  and 
units  will  also  be  updated  by  the  3.3 
percent  for  FY  2002.  The  beneficiary 
cost-share  for  low  volume  hospitals  and 
units  will  also  be  updated  by  the  3.3 
percent  for  FY  2002. 

Consistent  with  Medicare,  the  wage 
portion  of  the  regional  rate  subject  to  the 
area  wageadjustment  will  remain  at 
71.553  percent  for  FY  2002.  The 
following  reflect  an  update  of  3.3 
percent. 


Regional  Specific  Rates  for  Psychiatric  Hospitals  and  Units  With  Low  Tricare  Volume 


United  States  census  region 


Rate® 


Northeast: 

New  England  

Mid-Atlantic 

Midwest: 

East  North  Central 

West  North  Central 

South: 

South  Atlantic  

East  South  Central  

West  South  Central  

West: 

Mountain  

Pacific  

dWage  portion  o(  the  rate,  sut)ject  to  ttie  area  wage  adjustment  (in  percent) 


$578 
555 

479 
452 

572 
619 
522 

521 

61^ 
71.553 
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Beneficiary  Cost-Share:  Beneficiary  cost-share  (other  than  dependents  of  active  duty  members)  for  care  paid  or^the 
basis  of  a  regional  per  diem  rate  is  the  lower  of  $154  per  day  or  25  percent  of  the  hospital  billed  charges  effective 
for  services  rendered  on  or  after  October  1 ,  2001 

Cap  Amount:  Updated  cap  amount  for  hospitals  and  units  with  high  TRICARE  volume  is  $725  per  day  for  FY 
2002. 

The  following  reflect  an  update  of  3.3  percent  for  FY  2002. 

PARTIAL  HOSPITALIZATION  RATES  FOR  FULL-DAY  AND  HALF-DAY  PROGRAMS  FY  2(X)2 


United  States  census  region 


Full-day  rate  (6 
hours  or  n>ore) 


Half-day  rate 
(3-5  hours) 


Northeast: 

New  England  (ME,  NH,  VT,  MA,  Rl,  CT) 

Mid-Atlantic  (NY,  NJ,  PA)  

Midwest: 

East  North  Central  (OH,  IN,  IL,  Ml.  Wl)  

West  North  Central  (MN,  lA,  MO,  ND,  SD,  NE,  KS)  

South: 

South  Atlantic  (DE,  MD,  DC,  VA,  WV,  NC,  SC,  GA,  FL) 

East  South  Central  (KY,  TN,  AL,  MS) 

West  South  Central  (AR,  LA,  TX,  OK) 

West: 

Mountain  (MT,  ID,  WY,  CO,  NM,  AZ,  UT,  NV)  

Pacific  (WA,  OR,  CA,  AK,  HI)  


$232 
250 

220 
220 

239 
257 
257 

260 
254 


$175 
188 

165 
165 

179 
193 

193 

195 
191 


The  above  rates  are  effective  for 
services  rendered  on  or  after  October  1 , 
2001. 

Dated:  October  12.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  01-26239  Filed  10-12-01;  8:45  am) 
BILUNG  CODE  5001-0»-P 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Board  of  Visitors  Meeting 

AGENCY:  Acquisition  University, 
Department  of  Defense. 

ACnON:  Board  of  Visitors  Meeting. 

SUMMARY:  The  next  meeting  of  the 
Defense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  in 
the  Executive  Conference  Room, 
Building  202,  Ft.  Belvoir,  Virginia  on 
Wednesday  October  31,  2001  ftt)m  0900 
imtil  1500.  The  purpose  of  this  meeting 
is  to  report  back  to  the  BoV  on 
continuing  items  of  interest.  This 
meeting  is  in  lieu  of  the  meeting 
originally  scheduled  for  Wednesday 
September  19,  2001,  which  DAU 
postponed  in  light  of  events  that  took 
place  September  11,  2001. 

The  meeting  is  open  to  the  public; 
however,  because  of  space  limitations, 
allocation  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mr.  John  Michel  at  703-805-4575. 


Dated:  October  12,  2001. 
L.M.  Bynum, 

Alternate.  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  01-26238  Filed  10-17-01;  8:45  am) 

BILUNG  COOE  5001 -OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Programmatic  Environmental 
impact  Statement  (PEIS)  for  Army 
Transformation 

AGENCY:  Department  of  the  Army,  DoD. 
ACnON:  Notice  of  Availability  (NOA). 

summary:  The  Department  of  the  Army 
annoimces  the  availability  of  the  Draft 
PEIS  for  Army  Transformation. 

The  PEIS  details  the  environmental 
concerns  which  may  affect  various 
aspects  of  Army  Transformation 
including,  but  not  limited  to:  unit 
location;  materiel  acquisition  and 
testing;  training  areas;  range 
requirements;  and  strategic  deployment. 

DATES:  The  comment  period  for  the 
Draft  PEIS  will  end  45  days  after 
publication  of  the  NOA  in  the  Federal 
Register  by  the  U.S.  Environmental 
Protection  Agency. 

ADDRESSES:  To  obtain  a  copy  of  the  PEIS 
write  to  Headquarters,  Department  of 
the  Army,  Attn:  DAMO-FMF  (Mr.  Jim 
Lucas),  400  Army  Pentagon, 
Washington,  DC  20310-0400. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Lucas,  Headquarters,  Department  of 
the  Army,  ATTN:  ODCSOPS  (DAMO- 


FMF).  400  Army  Pentagon.  Washington, 
DC  20310-0400  or  at  (703)  602-9794. 

SUPPLEMENTARY  INFORMATION:  The 
prospect  of  a  rapidly  changing  and  more 
turbulent,  unpredictable,  global  security 
environment  underscores  the  need  for  a 
high  level  of  U.S.  defense  preparedness. 
To  meet  the  challenges  of  a  wider  range 
of  threats  and  a  more  complex  set  of 
operating  environments,  the  U.S.  will 
require  an  Army  capable  of  rapid 
response  and  dominance  across  the 
entire  spectrum  of  operations  in  joint, 
interagency,  and  multinational 
configurations.  Today's  Army  force 
structure  and  supporting  systems  were 
designed  for  a  different  era  and  enemy. 
They  lack  the  capability  to  operate 
optimally  across  the  full  range  of  likely 
future  operations.  The  Army's  superb 
heavy  forces  are  unequalled  in  their 
ability  to  gain  and  hold  terrain  in  the 
most  intense,  direct  fire  combat 
imaginable;  and,  once  deployed,  are  the 
decisive  element  in  major  theater  wars. 
The  current  heavy  forces,  however,  art 
challenged  to  get  to  contingencies  where 
we  have  not  laid  the  deployment 
groundwork;  and  once  deployed,  these 
forces  have  a  large  logistical  footprint. 
On  the  other  hand,  the  Army's  current 
light  forces  can  strike  quickly  but  lack 
survivability;  lethality  and  tactical 
mobility  once  inserted.  Therefore,  to 
meet  the  defense  challenges  of  the 
future  and  provide  the  National 
Command  Authority  the  decisive  land 
power  forces  necessary  to  support  the 
National  Security  Strategy  and  National 
Military  Strategy,  the  Secretary  of  the 
Army  and  the  Chief  of  Staff  of  the  Army 
have  articulated  a  clear  Army  Vision 


A 
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that  includes  transforming  the  most 
respected  Anny  in  the  world  into  a 
strategically  responsive  force  that  is 
dominant  across  the  full  spectrum  of 
operations. 

The  Anny  proposes  to  implement 
transformation  as  rapidly  as  possible, 
while  continually  maintaining  the 
warfighting  readiness  of  its  operational 
forces,  improving  its  installations  and 
business  practices,  and  taking  care  of  its 
people.  The  proposed  program  of  Army 
Transformation  would  be  the 
mechanism  used  to  integrate  and 
synchronize  the  implementation  of  the 
Army  Vision.  To  validate  early 
transformation  concepts,  an  Initial  Force 
of  two  brigade  combat  teams  at  Fort 
Lewis,  Washington,  is  receiving  off-the- 
shelf  equipment  to  support  evaluation 
and  refinement  of  new  doctrinal 
organizational  and  operational  concepts. 
An  Interim  Force  of  six  to  eight  brigade 
combat  teams  will  follow  in  the  future. 
The  Interim  Force  would  be  a  transition 
force — one  that  seeks  the  Objective 
Force  state  of  the  art  technology,  but 
leverages  today's  technology  together 
with  modernized  legacy  forces  as  a 
bridge  to  the  future.  The  Objective  Force 
would  be  the  force  that  achieves  our 
transformation  objective.  It  would  be  a 
future  force  that  would  be  a  strategically 
responsive  Army  capable  of  dominating 
at  every  point  across  the  full  spectrum 
of  operations  and  rapidly  transitioning 
across  mission  requirements  without 
loss  of  momentum.  It  would  be  able  to 
operate  as  an  integral  member  of  joint, 
multinational,  interagency  teams  and 
would  be  dominant  against  the 
asymmetric  application  of  conventional, 
unconventional,  and  weapons  of  mass 
destruction  threat  capabilities. 

The  PEIS  complies  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  Implementation  of  the  Army 
Transformation,  as  envisioned,  will  be  a 
major  undertaking  entailing  a  series  of 
changes  in  equipment,  force  structure 
and  training  practices.  As  changes  are 
proposed  for  specific  sites  and  for 
equipment  acquisition  and  testing,  there 
will  likely  be  a  range  of  adverse  and 
beneficial  effects  on  the  environment. 
The  PEIS  informs  the  public,  regulators, 
concerned  groups  and  Army  decision- 
makers about  potential  environmental 
concerns  that  should  be  factored  into  all 
aspects  of  Army  Transition. 
Additionally,  the  PEIS  provides  all 
stakeholders  with  an  opportunity  to 
present  their  views  to  Army  decision- 
makers. 

Alternatives:  (1)  No  Action 
Alternative — whereby  Army 
Transformation  would  not  be 
implemented  and  needed  changes  to 
Army  equipment,  force  structure  and 


training  practices  would  be  separately 
analyzed  on  a  piecemeal  basis;  and  (2) 
Action  Alternative — whereby  Army 
Transformation,  as  envisioned  by  Army 
decision-makers,  would  be 
implemented  to  better  meet  present  and 
future  national  security  requirements 
and  fulfill  the  Army  Vision. 

Significant  issues:  The  PEIS  addresses 
issues  including  noise,  impacts  to 
wetlands  and  riparian  areas,  soil 
erosion,  air  and  water  quality, 
endangered  species,  and  cultural 
resources. 

Comments  received  as  a  result  of  the 
NOA  will  be  used  to  assist  the  Army  in 
identifying  potential  impacts  to  the 
quality  of  human  and  natural 
environments.  Individuals  or 
organizations  may  participate  in  this 
process  by  mailing  written  comments  or 
by  facsimile  through  the  Army 
Homepage  web  site  www.army.mil/a- 
z.htm,  and  scrolling  to  "Programmatic 
Environmental  Impact  Statement." 

Dated:  October  10.  2001. 
Raymond  |.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment,  Safety  and  Occupational 
Health)  OASAII&-E). 
[FR  Doc.  01-26309  Filed  10-17-01;  8:45  ami 

BILLING  CODE  3710-06-11 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Notice  of  Intent  To  Grant  an  Exclusive 
License  of  a  U.S.  Government-Owned 
Patent 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DoD. 
ACnON:  Notice. 

SUMMARY:  In  accordance  with  35  U.S.C. 
209(e)  and  37  CFR  404.7  (a)(I)(i), 
announcement  is  made  of  the  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  to  U.S.  patent  number 
5,607,979  issued  March  4, 1997  entitled 
"Topical  Skin  Protectants"  to  DFB 
Pharmaceuticals,  Inc.  with  its  principal 
place,  of  business  at  3909  Hnlen  Street, 
Fort  Worth.  Texas  76107.  The  exclusive 
field  of  use  will  be  the  prevention  or 
treatment  of  contact  and  allergic 
dermatitis,  as  well  as  dermatitis  or 
wounds  caused  by  incontinence. 
ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney.  (301)  619-7808.  For 


licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPt£MENTARY  INFORMATION:  Anyone 
wishing  to  object  to  the  grant  of  this 
license  can  file  written  objections  along 
with  supporting  evidence,  if  any,  on  or 
before  November  2,  2001.  Written 
objections  are  to  be  filed  with  the 
Command  Judge  Advocate,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  504  Scott  Street,  Fort 
Detrick,  Frederick,  Maryland  21702- 
5012. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-26191  Filed  10-17-01;  8:45  am] 

BIUJNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Prospective  Grant  of  an  Exclusive 
License 

agency:  U.S.  Army  Soldier  and 
Biological  Chemical  Command 
(SBCCOM),  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  the 
provisions  of  15  U.S.C.  209(c)(1)  and  37 
CFR  part  404.7(a)(l)(I),  SBCCOM  hereby 
gives  notice  that  it  is  contemplating  the 
grant  of  an  exclusive  license  in  the 
United  States  to  practice  the  invention 
embodied  in  U.S.  Provisional  Patent 
Application  Number  60/298,858,  filed 
6/15/01,  entitled,  "Photovoltaic  Cell"  to 
University  of  Massachusetts.  Lowell 
having  a  place  of  business  in  Lowell, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkransat  U.S.  Army  Soldier 
and  Biological  Chemical  Command. 
Kansas  Street,  Natick.  MA  01760, 
Phone;  (508)  233-4928  or  e-mail 
Robert.rosenkrans@natick.army.mil. 

SUPPlfMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted,  unless 
within  fifteen  (15)  days  from  the  date  of 
this  published  Notice,  SBCCOM 
receives  written  evidence  and  argument 
to  establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  following  Patent 
Number,  Title  and  Issue  date  is 
provided; 

Provisional  Patent  Application 
Number:  60/298,858. 
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Title:  Photovoltaic  Cell. 
Filing  Date.  June  15,  2001. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer 

[FR  Doc.  01-26193  Filed  10-17-01:  8:45  am] 

BNJJNG  CODE  371  fr-0»-M 

DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Estuary  Habitat  Restoration  Council 

agency:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
105(h)  of  the  Estuary  Restoration  Act  of 
2000,  (Title  I.  Public  Law  106-457), 
announcement  is  made  of  the 
forthcoming  meeting  of  the  Estuary 
Habitat  Restoration  Council.  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  from 
10:30  a.m.  to  12:30  p.m.  on  Friday, 
October  26,  2001. 

ADDRESSES:  The  meeting  will  be  in  room 
3M60/70.  441  G  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Cummings,  Headquarters.  U.S. 
Army  Corps  of  Engineers.  Washington. 
DC  20314-1000.  (202)  761-4558;  or  Ms. 
Cynthia  Garman-Squier.  Office  of  the 
Assistant  Secretary  of  the  Army  (Civil 
Works).  Washington.  DC  (202)  512- 
6668. 

SUPPLEMENTARY  INFORMATION:  The 
Estuary  Habitat  Restoration  Council 
consists  of  representatives  of  five 
agencies.  These  are  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Environmental 
Protection  Agency,  U.S.  Fish  and 
Wildlife  Service,  Department  of 
Agriculture,  and  Army.  Among  the 
duties  of  the  Council  is  development  of 
a  national  estuary  restoration  strategy 
designed  in  part  to  meet  the  goal  of 
restoring  one  million  acres  by  2010.  At 
this  first  meeting  qf  the  Council, 
procedural  mattersWill  be  decided,  and 
a  framework  for  conducting  Council 
business  will  be  established. 

Current  security  measures  require  that 
persons  interested  in  attending  the 
meeting  must  pre-register  with  us  before 
2  p.m.  October  24,  2001.  Please  contact 
Ellen  Cummings  at  202-761^558  to 
pre-register.  The  public  should  enter  on 
the  "G"  Street  side  of  the  GAO  building. 
All  attendees  are  required  to  show 
photo  identification  and  must  be 
escorted  to  the  meeting  room  by  Corps 
personnel.  Attendee's  bags  and  other 
possessions  are  subject  to  being 


searched.  All  attendees  arriving  between 
one-half  hour  before  and  one-half  hour 
after  10:30  a.m.  will  be  escorted  to  the 
hearing.  Those  that  are  not  pre- 
registered  and/or  arriving  later  than  the 
allotted  time  will  be  unable  to  attend 
the  public  hearing. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  01-26192  Filed  10-17-01;  8:45  am) 

BNJJNG  CODE  3710-02-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17,  2001. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  «f  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sunmiary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 


of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  12.  2001. 

|olui  Treasler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Offfter. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Reading  Excellence  Act:  School 
and  Classroom  Implementation  and 
Impact  Study. 

Frequency:  Annually. 

Affected  Public:  State,  local,  or  tribal 
gov't,  SEAs  or  LEAs;  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4,090. 

Burden  Hours:  3.192. 

Abstract:  The  Reading  Excellence  Act 
School  and  Classroom  Implementation 
and  Impac^  Study  (REA-SCII)  is  a  six- 
year  study  to  learn  about  the 
implementation  and  impact  of  the  REA 
legislation  on  instructional  practice  in 
reading  and  on  student  reading 
achievement.  The  study  has  three 
components:  (1)  A  large-scale  study  in 
which  survey  data  are  collected  from 
teachers,  principals,  and  district  staff 
from  a  nationally-representative  random 
sample  of  400  REA  schools;  and  (2)  an 
in-depth  study  of  a  subset  of  60  schools 
in  which  we  will  collect  data  from 
classroom  observation  as  well  as 
measures  of  student  reading:  and  (3)  in- 
depth  case  studies  in  ten  REAtfunded 
schools  in  which  we  will  collect  data 
from  classroom  observation,  teacher 
interviews,  and  focus  groups. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW..  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Jacqueline  Montague  at 
(202)  708-5359  or  via  her  Internet 
address  fackie.Montague@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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8339. 

[FR  Doc.  01-26206  Filed  10-17-01;  8:45  am] 

BUJNG  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  RaquMt 


i 


agency:  Department  of  Education. 

SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer  invites  conunents  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  19.  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affcdrs, 
Attention:  Cristal  Thomas,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
CAThomas@omb.eop.gov.  l 

SUPPLEMENTARY  INFORMATIOM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader.  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
.-'heed  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 


Dated:  Octol>er  12,  2001. 
William  Burrow, 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Information 
Officer. 

OCBce  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Revision. 

Title:  Student  Aid  Report. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  16,807,154. 

Burden  Hours:  4.462,468. 

Abstmct:  The  Student  Aid  Report 
(SAR)  is  used  to  notify  all  applicants  of 
their  eligibility  to  receive  Federal 
student  aid  for  postsecondary 
education.  The  form  is  submitted  by  the 
applicant  to  the  institution  of  their 
choice. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-877- 
8339. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Federal  Perkins/NDSL  Loan 
Assignment  Form  (JS) 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions  (primary).  Individuals  or 
household  (primary).  Businesses  or 
other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  21262. 

Burden  Hours:  10631. 

Abstract:  This  form  is  used  to  collect 
pertinent  data  regarding  defaulted 
student  loans  from  institutions 
participating  in  the  Federal  Perkins 


Loan  Program.  The  ED  Form  553  serves 
as  the  transmittal  document  in  the 
assignment  of  such  defaulted  loans  to 
the  Federal  government  for  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877- 
8339. 
(FR  Doc.  01-26303  Filed  10-17-01;  8:45  am] 

BILLING  CODE  4O0O-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Chdiian  Radioactive  Waste 
lAanagement 

Site  Recommendation  Consideration 
Process— Extended  Hours  for  Ijb» 
Vegas  Science  Center 

agency:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy. 

ACTION:  Notice  of  extended  hours  for 
receiving  comments  on  site 
recommendation  consideration  for 
Yucca  Mountain. 

summary:  The  Department  of  Energy 
(the  Department)  has  announced  in  a 
separate  Federal  Register  notice 
published  on  October  2,  2001,  that  its 
Las  Vegas  Science  Center  will  be  used 
to  receive  public  comments  on  the 
possible  recommendation  of  the  Yucca 
Mountain  Site  in  Nevada  for 
development  as  a  spent  nuclear  fuel  and 
high-level  radioactive  waste  geologic 
jpository.  This  notice  announces  that 
Xas  Vegas  Science  Center  will  have 
extehded  hours  to  receive  comments  on 
OctobeKl  9,  the  last  day  of  the  public 
commenrjueriod . 

DATES:  Starting  on  September  26,  2001, 
and  continuing  through  October  19, 
2001 ,  the  Las  Vegas  Science  Center  will 
be  open  from  10  a.m.  to  6  p.m.  Tuesday 
through  Friday,  and  on  Saturdays,  from 
10  a.m.  to  4  p.m.  Hours  will  be  extended 
on  Friday,  October  19  to  accommodate 
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those  wishing  to  conunent;  the  hours 
will  be  from  10  a.m.  to  Midnight. 
ADDRESSES:  The  location  for  the  Science 
Center  in  Las  Vegas  is  4101-B  Meadows 
Lane. 

Written  comments  may  also  be 
addressed  to  Carol  Hanlon,  U.S. 
Department  of  Energy,  Yucca  Mountain 
Site  Characterization  Office  (M/S  #205). 
P.O.  Box  30307,  North  Las  Vegas, 
Nevada,  89036-0307. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Office  of  Civilian 
Radioactive  Waste  Management,  Yucca 
Mountain  Site  Characterization  Office, 
(M/S  #025),  P.O.  Box  30307,  North  Las 
Vegas,  Nevada  89036-0307, 1-800-967- 
3477. 

SUPPt^MENTARY  INFORMATION:  In  the 
August  21,  2001,  Federal  Register 
Notice  (66  FR  43850-43851),  the 
Department  announced  the  scheduling 
of  public  hearings  in  Las  Vegas,  Nevada 
on  September  5,  2001,  in  Amargosa 
Valley,  Nevada  on  September  12,  2001, 
and  in  Pahrump,  Nevada  on  September 
13,  2001.  The  Department  decided  to 
postpone  the  latter  two  hearings  in  light 
of  the  recent  terrorist  attacks  on  the 
United  States.  In  a  notice  published  on 
September  27,  2001  (66  FR  49372- 
49373),  the  latter  two  hearings  were 
rescheduled  to  October  10  and  October 
12,  2001,  in  Amargosa  Valley,  Nevada 
and  Pahrump,  Nevada  respectively. 

For  those  members  of  the  public  who 
do  not  participate  in  these  public 
hearings,  the  Department  is  providing 
an  additional  opportimity  to  submit 
comments  at  the  Las  Vegas  Science 
Center,  prior  to  the  end  of  the  comment 
period,  on  the  possible  recommendation 
of  the  Yucca  Mountain  Site  for 
development  as  a  spent  nuclear  fuel  and 
high-level  radioactive  waste  repository. 
A  Department  official  and  court  reporter 
will  be  available  to  provide  project 
information  and  receive  public 
testimony  from  anyone  wishing  to 
provide  official  comments.  All 
comments  will  be  considered  as  part  of 
the  official  public  record.  Written 
testimony  may  also  be  submitted  as  part 
of  the  official  record.  Posters  and 
relevant  information  materials  on  the 
Yucca  Mountain  project  will  also  be 
available  at  the  Science  Center. 

Citizens  are  encouraged  to  reserve 
time  slots  to  offer  testimony  by  calling 
1-800-967-3477.  Oral  testimony  will  be 
limited  to  10  minutes  in  order  to 
provide  proper  consideration  to  all 
individuals  wishing  to  testify.  Qtizens 
are  encouraged  to  arrive  no  later  than  15 
minutes  prior  to  their  schedided 
testimony  time;  citizens  arriving  after 
their  timeslot  has  passed  will  be 
accommodated  to  the  extent  possible. 


Walk-in  testimony  will  be  accepted  as 
the  schedule  permits,  with  priority 
given  to  those  who  have  reserved  time 
in  advance.  Individuals  who  visit  the 
Las  Vegas  Science  Center  to  provide 
testimony  will  do  so  in  the  FOIA 
(Freedom  of  Information  Act)  Reading 
Room. 

In  addition,  citizens  can  visit  DOE 
Science  Centers  located  in  Pahnmip, 
Nevada,  and  Beatty,  Nevada,  to  submit 
written  comments  until  the  close  of  the 
comment  period.  Comments  can  also  be 
submitted  via  e-mail  through  the  web 
site  at  www.vmp.gov. 

Additional  information  on  the 
comment  process  at  the  Science  Centers 
and  on  the  Civilian  Radioactive  Waste 
Management  program  may  be  obtained 
at  the  Yucca  Mountain  Web  site  at 
ivwiv.ymp.gov  or  by  calling  1-800-967- 
3477. 

Issued  in  Washington,  DC  on  Octob^r^S. 
2001. 

Lake  H.  Barrett, 

Acting  Director,  Office  of  Civilian  Radioactive 
Waste  Management. 

[FR  Doc.  01-26306  Filed  10-17-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-4-000] 

American  National  Power,  Inc.  v. 
KeySpan  Generation,  Inc.,  l-ong  Island 
Power  Authority,  and  Long  Island 
Lighting  Company  6/b/B/  UPA.;  Notice 
of  Complaint 

October  12,  2001. 

Take  notice  that  on  October  11,  2001, 
American  National  Power,  Inc.  filed  its 
Complaint  Requesting  Fast  Track 
Processing  with  the  Federal  Energy 
Regulatory  Commission.  In  its 
Complaint,  American  National  Power, 
Inc.  requests  that  the  Commission  find 
certain  provisions  of  Rate  Schedule  No. 
1  of  KeySpan  Generation,  Inc.  to  be 
unjust  and  unreasonable  because  those 
contract  provisions  have  caused  the 
Long  Island  Power  Authority  to  engage 
in  anticompetitive  conduct  directed  at 
American  National  Power,  Inc.  and 
other  developers  of  new  generation  on 
Long  Island.  The  relief  requested  by 
American  National  Power,  Inc.  in  its 
Complaint  includes  the  reformation  of 
these  anticompetitive  contract 
provisions. 

American  National  Power,  Inc.  has 
requested  Fast  Track  Processing  of  its 
Complaint  pursuant  to  Section  206(h)  of 
the  Conmiission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206(h). 


Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  31 , 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
31,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e- Filing"  link. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-26253  Filed  10-17-01;  8:45  am) 

BhUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ES02-a-000] 

Duquesne  Light  Company;  Notice  of 
Application 

October  12.  2001. 

Take  notice  that  on  October  4,  2001, 
Duquesne  Light  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to 
Section  204  of  the  Federal  Power  Act.  to 
issue  not  more  than  $400,000,000  of 
promissory  notes  and  commercial  paper 
and  other  evidences  of  indebtedness 
from  time  to  time  with  a  final  maturity 
date  of  not  later  than  October  31,  2004. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  22, 
2001.  Protests  will  be  considered  by  the 
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Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Conmiission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boei:g«r8, 

Secretary. 

[FR  Doc.  01-26252  Filed  10-171-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory, 
Cotnmieelon 

[Dockat  No.  RP02-1 8-000] 

Enbridge  Pipelines  (Midia)  nc.;  Notice 
of  Proposed  Changes  in  F%RC  Gas 
Tariff 

October  12.  2001.  | 

Take  notice  that  on  October  8,  2001, 
Enbridge  Pipelines  (Midla)  Inc., 
formerly  Mid  Louisiana  Gas  Company, 
(Midla)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  made  effective  October  1,  2001: 

First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  33 
First  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  49 

Midla  states  that  the  purpose  of  the 
filing  is  to  reflect  its  current  fuel 
reimbursement  percentage  as  approved 
by  the  Commission  in  its  Order  dated 
September  19.  2001  in  FERC  Docket  No. 
RP01-512-OGO.  Midla  further  states 
that,  at  the  time  it  filed  its  FERC  Gas 
Tariff,  Fourth  Revised  Volume  No.  1  on 
September  7,  2001,  to  reflect  a  name 
change  in  FERC  Docket  No.  GTOl-30- 
000,  the  Commission  had  not  accepted 
Mid  Louisiana  Gas  Company's  proposed 
modification  to  its  fuel  reimbursement 
provisions,  therefore  that  filing  did  not 
reflect  those  modifications.  Midla  also 
states  that  it  is  not  proposing  any 
changes  to  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  other  than  those 
already  approved  in  FERC  Docket  No. 
RPOl-51 2-000. 


Midla  states  that  copies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretory. 

|FR  Doc.  01-26241  Filed  10-17-01;  8:45  ami 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-4-000] 

Northwrest  Pipeline  Corporation;  Notice 
of  Application 

October  12.2001. 

Take  notice  that  on  October  3,  2001 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah.  84158,  filed  in  Docket  No. 
CP02— 4-000,  an  application,  pursuant 
to  Sections  7(c)  and  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
regulations  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
and  operate  mainline  loop  and 
compression  facilities  (referred  to  as  the 
Evergreen  Expansion  Project)  and  for 
permission  and  approval  to  abandon 
certain  compression  facilities^  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 


filing  may  be  viewed  on  the  Web  at 
http://www.ferc.gov  using  the  "RIMS" 
link— select  "Docket  #"  and  follow  the 
instructions  (call  (202)208-2222  for 
assistance). 
Specifically,  Northwest  requests: 

(1)  A  certificate  of  public  convenience 
and  necessity  authorizing  Northwest  to 
construct  and  operate:  (a) 
Approximately  27.79  miles  of  36-inch 
mainline  loop  in  four  segments  in 
Skagit,  King  and  Pierce  Counties, 
Washington  and  83,500  horsepower 
compression  facilities  (67,150  ISO 
horsepower  net  increase  plus  16,350 
horsepower  replacement  compression) 
at  five  existing  stations  in  Whatcom, 
Skagit.  Snohomish,  Pierce  and  Lewis 
Counties,  Washington  to  expand  south 
flow  capacity  in  the  Sumas,  Washington 
to  Chehalis,  Washington  corridor 
("Sumas-Chehalis  Corridor")  by  up  to 
approximately  220,514  Dth/d  to  help 
provide  276,625  Dth/d  of  long-term, 
incremental  firm  transportation  service 
under  Rate  Schedule  TT-l ,  commencing 
Jime  1,  2003;  (b)  compression  facilities 
(24,430  ISO  horsepower  increase)  at  five 
existing  stations  in  Clark,  Skamania, 
Klickitat  and  Benton  Counties, 
Washington  to  expand  north  flow 
capacity  in  the  Plymouth,  Washington 
to  Washougal,  Washington  corridor 
("Colimibia  Gorge  Corridor")  by 
approximately  57,000  Dth/d  to  replace 
approximately  54,000  Dth/d  of  north 
flow  design  day  displacement  capacity 
required  for  existing  long-term  Rate 
Schedule  TF-1  service  and  reduce  the 
operational  flow  order  ("OFO")  risks  for 
existing  firm  services  through  that 
corridor;  and  (c)  associated  system 
enhancement  facilities  for  existing 
shippers  in  the  Sumas-Chehalis 
Corridor,  consisting  of  the  required 
lowering  of  an  existing  segment  of 
partially  exposed  mainline  loop  at  a 
stream  crossing,  the  required  overhaul 
replacements  of  two  existing  turbines, 
tie-ins  of  two  existing  laterals  to  the  new 
loops,  and  modification  of  an  existing 
mainline  valve  manifold  for  north  flow 
operation  optionality  at  one  of  the 
compressor  stations; 

(2)  Permission  and  approval  to 
abandon  16,350  horsepower 
compression  facilities  that  will  be 
replaced  by  the  proposed  new  facilities 
and  to  abandon  54.000  Dth/d  of  existing 
Rate  Schedule  TF-1  north  flow  design 
day  displacement  capacity  in  the 
Columbia  Gorge  Corridor  that  will  be 
replaced  by  the  proposed  additional 
physical  capaci^; 

(3)  Approval  of  levelized.  incremental 
15-year  and  25-year  term  transportation 
rates,  and  associated  incremental 
compressor  fuel  reimbursement 
provisions  and  factors,  for  276,625  Dth/ 
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d  of  incremental  Rate  Schedule  TF-1 
service  in  the  Sumas-Chehalis  Corridor; 

(4)  An  up-front  determination  that  the 
portions  of  the  Evergreen  Expansion 
Project  that  are  designed  to  benefit 
existing  customers,  rather  than  the  new 
incremental  transportation  shippers, 
will  qualify  for  rolled-in  rate  treatment; 
and 

(5)  Approval  of  the  proposed 
regulatory  asset  accounting  treatment 
for  the  differences  between  book 
depreciation  for  the  proposed 
incrementally-priced  facilities  and  the 
depreciation  component  of  the  proposed 
levelized  incremental  transportation 
rates. 

As  a  result  of  an  open  season  for  new 
firm  service  in  the  Sumas-Chehalis 
Corridor,  Northwest  states  it  entered 
into  long-term  transportation 
agreements  under  Rate  Schedule  TF-1 
with  five  shippers  ("Evergreen 
Shippers"),  for  a  total  of  276,625  Dth/d 
of  capacity  from  Sumas,  commencing 
June  1,  2003,  with  a  primary  15-year 
term  for  186,625  Dth/d  and  a  primary 
25-year  term  for  90,000  Dth/d,  with 
primary  delivery  points  at  mainline 
interconnects  with  new  delivery  laterals 
that  are  independently  being  built  to 
connect  new  and  planned  gas-fired 
power  plants  to  Northwest's  system  in 
Washington. 

Northwest  states  that  the  proposed 
facilities  will  provide  up  to 
approximately  220,514  Dth/d  of 
incremental  south  flow  capacity  in  the 
Sumas-ChehaUs  Corridor.  The 
remainder  of  the  capacity  required  to 
serve  the  new  long-term  shippers  will 
be  provided  by  14.789  Dth/d  of  existing 
"long-term"  Sumas  to  Wyoming 
capacity  that  will  be  relinquished  as  a 
result  of  the  open  season,  plus  41.322 
Dth/d  of  existing  available  capacity  from 
Sumas  that  Northwest  has  been 
marketing  on  a  short-term  basis. 

Further,  Northwest  states  it  has 
agreed,  pursuant  to  a  settlement 
agreement  between  Northwest  and  most 
of  its  major  customers,  to  build  facilities 
to  reduce  its  north  flow  design  day 
displacement  capacity  reliance  through 
the  Columbia  Goige  Corridor  and  the 
customers  have  a^«ed  to  support 
rolled-in  rate  treatment  for  the 
approximately  87%  portion  of  such 
facilities  that  is  not  allocable  to  the 
Evergreen  Shippers.  Northwest  plans  to 
complete  the  proposed  facilities  by  June 
1,  2003  in  the  Sumas-Chehalis  Corridor 
and  by  November  1,  2003  in  the 
Columbia  Gorge  Corridor.  Northwest 
requests  that  the  Commission  issue  a 
preliminary  determination  on  non- 
environmental  issues  by  April  2002  and 
a  final  order  in  this  proceeding  by  no 
later  than  July  2002. 


Northwest  states  that  the  estimated 
total  cost  of  the  proposed  facilities  is 
approximately  $239.8  million, 
comprised  of  $197.4  million  for  the 
Sumas-Chehalis  Corridor  facilities 
($194.0  million  for  incremental  service 
plus  $3.4  million  for  existing  system 
reliability/flexibility  enhancements)  and 
$42.4  million  for  the  Columbia  Gorge 
Corridor  facilities  ($5.2  million 
allocable  to  the  incremental  shippers 
plus  $37.2  million  for  existing  system 
displacement  capacity  replacement). 

On  a  100%  load  factor  basis  and 
exclusive  of  surcharges  and  fuel. 
Northwest's  proposed  initial 
incremental  rates  for  the  15-year  service 
are  $0.41656  per  Dth  for  the  Jime 
through  October  2003  period  and 
$0.42721  per  Dth  thereafter,  and  the 
proposed  incremental  rates  for  the  25- 
year  service  are  $0.39794  per  Dth  for  the 
first  period  and  $0.40795  per  Dth 
thereafter.  These  rates  include  a  $0.03 
per  Dth  volumetric  charge,  with  a 
reservation  charge  for  the  remainder. 
The  initial  incremental  compressor  fuel 
in-kind  reimbursement  factor  for  the 
Evergreen  Shippers  is  proposed  to  be 
2.15%,  plus  the  then  applicable  system 
lost  and  unaccounted  for  gas  factor. 

The  portions  of  the  project  that  are 
designed  to  benefit  existing  customers 
by  reducing  displacement  reliance, 
mitigating  associated  OFO  exposure, 
and  enhancing  existing  service 
flexibility  and  reliability  are  proposed  to 
be  treated  on  a  rolled-in  basis  consistent 
with  Commission  policy.  The 
illustrative  first  year,  rolled-in  rate 
impact  is  approximately  $0.00879  per 
Dth  for  Columbia  Gorge  Corridor 
facilities  and  approximately  $0.00077 
per  Dth  for  Sumas-Chehalis  Corridor 
facilities. 

Any  questions  regarding  this 
application  should  be  directed  to  Mr. 
Gary  Kotter,  Manager,  Certificates, 
Northwest  Pipeline  Corporation.  P.O. 
Box  58900.  Salt  Lake  Qty,  Utah  84158- 
0900  or  call  (801)  584-7117. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  2,  2001. 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  Ust  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 


filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  conmients 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Conmiission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
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proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  httpJ/www.ferc.fed.us/efi/ 
doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-26255  Filed  10-17-01;  8:45  am) 

■UJNC  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP95-168-006] 

Sea  Robin  P^Mline  Company;  Notice 
of  Informal  Settlement  Conference 

October  12.  2001. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convene^/6ft  Thursday,  October 
18,  2001  at  10:00  a.rfi.  The  settlement 
conference  will  b^^neld  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-26256  Filed  10-17-01:  8:45  am) 

aauNQ  cooc  cnr-ei-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP02-17-<XX>  and  CPOO-65- 
005] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing  and 
Associated  Tariff  HIing 

October  12,  2001. 

Take  notice  that  on  October  4,  2001, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  hereby  tenders  for  filings  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets 
identified  in  Appendix  A  of  the  filing, 
with  an  effective  date  of  November  3, 
2001. 

Tennessee  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  February  23,  2001  "Order 
Issuing  Certificates  and  Authorizing 
Abandonment"  and  April  23,  2001 
"Order  on  Rehearing  and  Clarification 
in  Docket  Nos.  CPOO-65-000,  et  al. 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  implement  the  recourse 
rates  authorized  by  the  Orders  and  to 
establish  a  new  firm  rate  schedule 
applicable  to  incrementally  priced 
lateral  facilities  in  response  to,  and  in 
compliance  with,  the  service  conditions 
placed  on  the  Stagecoach  Lateral  by  the 
Orders. 

Termessee  states  that  copies  of  the 
filing  has  been  mailed  to  each  of  its 
customers  and  affected  state  regulatory 
commissions  and  to  each  of  the  parties 
that  intervened  in  the  certificate  docket 
referenced  above. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26242  Filed  10-17-01;  8:45  am] 

BiujNG  cooE  sm-m-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-035] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Rling 

October  12.  2001. 

Take  notice  that  on  October  4, 
2001  ,TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Thirty-Fifth 
Revised  Sheet  No.  21,  Twenty-Fifth 
Revised  Sheet  No.  22  and  Ei^th 
Revised  Sheet  No.  22A,  to  be  effective 
October  4,  2001. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000, 
and  acceptance. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  a  new 
negotiated-rate  contract  and  the  deletion 
of  two  expired  contracts. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
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CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-26243  Filed  10-17-01;  8:45  am) 

BILUfMS  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-006] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

October  12,  2001. 

Take  notice  that  on  October  1 ,  2001 
Transcontinental  Gas  Pipeline 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
copies  of  the  executed  service 
agreements  that  contain  a  negotiated 
rate  under  Rate  Schedule  FT  applicable 
to  Phase  1  of  the  MarketLink  Expansion 
Project  between  Transco  and  various 
MarketLink  customers. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  filing 
requirements  specified  in  the 
Commission's  Order  issued  December 
13,  2000,  'Order  Amending  Certificate 
and  Denying  Request  for  Stay"  which 
required  Transco,  among  other  things,  to 
file,  not  less  than  30  days  nor  more  than 
60  days  prior  to  the  commencement  of 
service  on  Phase  1  of  the  MarketLink 
Project,  the  negotiated  rate  agreements 
or  tariff  sheets  reflecting  the  essential 
elements  of  its  negotiated  rate 
agreements.  The  effective  date  of  these 
negotiated  rate  agreements  is  November 
1.2001. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  EX: 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  17,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 


link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26244  Filed  10-17-01;  8:45  am] 

BtLLINO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ES02-4-000] 

UtiliCorp  United  inc.;  Notice  of  Filing 

October  12.  2001. 

Take  notice  that  on  October  4,  2001 , 
UtiliCorp  United  Inc.  (Applicant)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  seeking  an  order  under 
Section  204(a)  of  the  Federal  Power  Act 
authorizing  the  Applicant  to  issue  (1)  up 
to  and  including  15,000,000  shares  of 
common  stock,  (2)  up  to  and  including 
$500,000,000  of  debt  securities  in  one  or 
more  public  offerings.  Applicant  also 
requests  an  exemption  fi-om  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  as  it 
relates  to  the  shares  of  common  stock  to 
be  issued. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  22, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Dor.  01-26251  Filed  10-17-01;  8:45  am] 

BIUMQ  COOE  C717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  E602-1-000,  at  al.] 

Mattco  Funding,  Umited  Partnership, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

October  11.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Mattco  Funding,  Limited  Partnership 

IDocket  No.  EG02-1-000] 

Take  notice  that  on  October  3,  2001, 
Mattco  Funding,  Limited  Partnership 
(Mattco),  Four  World  Financial  Center, 
New  York.  New  York  10080.  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

The  Application  seeks  a 
determination  that  Mattco  qualifies  for 
Exempt  Wholesale  Generator  status. 
Mattco  is  a  Delaware  limited 
partnership  that  will  own,  but  not 
operate  a  gas-fired  combined  cycle 
cogeneration  facility  rated  at 
approximately  525  MW  capacity.  The 
facility  will  be  used  for  the  generation 
of  electricity  exclusively  for  sale  at 
wholesale. 

Copies  of  this  application  have  been 
served  upon  the  Securities  and 
Exchange  Commission  and  the  Indiana 
Utility  Regulatory'  Commission. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Caithness  Operating  Company,  LLC 

(Docket  No.  EG02-2-000] 

Take  notice  that  on  October  4.  2001, 
Caithness  Operating  Company,  LLC 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  states  that  it  will  operate 
the  following  eligible  facilities:  the  Sun- 
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Peak  Facility,  a  222  megawatt  gas-fired 
peaking  facility  located  in  Las  Vegas, 
Nevada;  (ii)  the  Beowawe  Geothennal 
FaciUty,  a  16.6  megawatt  geothermal 
power  plant  located  in  Beowawe, 
Nevada:  (iii)  the  Dixie  Valley 
Geothermal  Facility,  a  58  megawatt 
small  power  production  facility,  located 
at  Dixie  Valley,  Nevada  and  (iv)  the 
Steamboat  Geothermal  faciUty,  a  13 
megawatt  geothermal  power  production 
facility  located  in  Washoe  County, 
Nevada. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  PPL  Electric  Utilities  Corporation 

(Docket  No.  EL02-3-0001 

On  October  5.  2001,  PPL  Electric 
Utihties  Corporation  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Petition  for  Declaratory 
Order  Regarding  Repurchase  of 
Common  Stock. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  persoB'desiring  to  be  heard  or 
to  protest  such  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Reg\ilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
'  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-26202  Filed  10-17-01:  8:45  ami 

BUMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  TX02-1-000,  et  ai.] 

Pinnacle  West  Capital  Corporation,  et 
ai.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

October  12.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pinnacle  West  Capital  Corporation 

[Docket  No.  7X02-1-000) 

Take  notice  that  on  October  9,  2001, 
Pinnacle  West  Capital  Corporation 
(PWCC).  P.O.  Box  53999,  Phoenix, 
Arizona  85072-3999,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  application  requesting 
that  the  Commission  order  Electrical 
District  No.  Three  of  the  County  of  Pinal 
and  the  State  of  Arizona  (ED-3)  to 
provide  transmission  services  pursuant 
to  Section  211  of  the  Federal  Power  Act. 

PWCC  requests  firm  network 
transmission  service  over  EI>-3's 
electric  transmission  and  distribution 
system  of  the  same  character  and  nature 
as  the  service  that  Arizona  Public 
Service  Company  (APS)  has  previously 
received  from  ED-3,  pursuant  to  a  lease 
agreement.  PWCC  requests  sufficient 
transmission  capacity  to  meet  APS" 
loads  served  using  the  ED-3  system. 
PWCC  proposes  that  this  transmission 
service  commence  on  October  9,  2001. 

Comment  date:  October  29,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  DukeSoIutions,  Inc. 

[Docket  No.  ER98-381 3-007) 

Take  notice  that  on  October  9,  2001, 
DukeSoIutions  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  summary 
of  triennial  market  analysis  report  in 
compliance  with  the  Commission's 
Order  issued  September  17,  1998. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Westmoreland— LG&E  Partners 

[Docket  No.  ER01-537-001] 

Take  notice  that  on  October  2,  2001, 
Westmoreland— LG&E  Partners  (WLP) 
notified  the  Federal  Energy  Regulatory 
Commission  (Commission)  that  it  has 
relinquished  its  QF  status. 

Comment  date:  October  23,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  New  England  Power  Pool 

[Docket  No.  EROl-2534-002] 

Take  notice  that  on  October  9,  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Substitute  2nd  Revised  Sheet  No.  1169 
of  NewEngland  Power  Pool  FERC 
Electric  Rate  Schedule  No.  6,  and  a 
black  line  showing  the  correction.  The 
amendment  corrects  the  date  through 
which  a  specific  contract  is  exempt  from 
changes  to  the  treatment  of  Installed 
Capability  (ICAP)  transactions  NEPOOL 
has  proposed  in  this  docket. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ISO  New  England  Inc. 

[Docket  No.  EROl-2559-OOll 

Take  notice  that  on  October  9,  2001, 
ISO  New  England  (the  ISO)  has 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  compliance  filing 
pursuant  to  the  Commission's  Order  of 
September  7,  2001,  on  rejected  material 
as  discussed  in  the  Order. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  NRG  Audrain  Generating  LLC 

[Docket  No.  ER01-2969-O01] 

Take  notice  that  on  October  3,  2001. 
NRG  Audrain  Generating  LLC  (NRG 
Audrain)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Succession  informing  the 
Commission  that  the  name  Duke  Energy 
Audrain,  LLC  has  been  changed  to  NRG 
Audrain. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Xcel  Energy  Services  Inc. 

[Docket  No.  ER02-29-0001 

Take  notice  that  on  October  3,  2001, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Southwestern  Public  Service 
(SPS),  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Interconnection 
Agreement  between  SPS  and  Llano 
Estacado  Wind,  LP. 

SPS  requests  that  the  Commission 
accept  the  agreement  effective  March  <2, 
2001 ,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
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order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Longhom  Power,  LP, 

[Docket  No.  ER02-3O-OO0] 

Take  notice  that  on  October  3.  2001, 
Longhom  Power,  LP 
(Longhorn)tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  acceptance  of  Longhom 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

Longhom  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Longhom  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Longhom  is  a  Limited 
Partnership  and  has  no  corporate 
affiliates. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  ER02-3 1-000] 

Take  notice  that  on  October  4,  2001, 
Alliant  Energy  Corporate  Services,  Inc. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  executed  Service 
Agreements  with  Exelon  Generation 
Company,  LLC  Exelon  establishing 
Exelon  as  a  Short-Term  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Customer  under  the  terms  of  the  Alliant 
Energy  Corporate  Services,  Inc.  Open 
Access  Transmission  Tariff. 

Alliant  Energy  Corporate  Services, 
Inc.  requests  an  effective  date  of 
September  17.  2001,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  Sjrstem 
Operator  Corporation 

[Docket  No.  ER02-32-000|  , 

Take  notice  that  on  October  3,  2001, 
the  California  Independent  System 
Operator  Corporation,  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 


Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
CalPeak  Power^Enterprise,  LLC  for 
acceptance  by  the  Commission.  The  ISO 
states  that  this  filing  has  been  served  on 
CalPeak  Power — Enterprise,  LLC  and 
the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  September 
26, 2001. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-33-OO0| 

Take  notice  that  on  October  3,  2001, 
the  Califomia  Independent  System 
Operator  Corporation,  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  CalPeak  Power- 
Enterprise,  LLC  for  acceptance  by  the 
Commission.  The  ISO  states  that  this 
filing  has  been  served  on  CalPeak 
Power — Enterprise,  LLC  and  the 
Califomia  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  September  26,  2001. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Califomia  Independent  S3rstem 
Operator  Corporation 

[Docket  No.  ER02-34-0001 

Take  notice  that  on  October  3,  2001. 
the  Califomia  Independent  System 
Operator  Corporation,  (ISO) ,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
CalPeak  Power— Border  LLC  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  CalPeak  Power — Border  LLC 
and  the  Califomia  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
September  27,  2001. 

Compient  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Califomia  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-3 5-000 j 

Take  notice  that  on  October  3,  2001, 
the  Califomia  Independent  System 
Operator  Corporation,  (ISO) ,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  CalPeak  Power- 
Border  LLC  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  CalPeak  Power— Border  LLC 
and  the  Califomia  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  September  27.  2001. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Company 

[Docket  No.  ER02-36-000! 

Take  notice  that  on  October  3,  2001, 
New  England  Power  Company  (NEP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Second  Revised  Service 
Agreement  No.  10  (Service  Agreement) 
between  NEP  and  Littleton  Electric 
Light  Department  for  network 
integration  transmission  service  under 
NEP's  open  access  transmission  tariff — 
New  England  Power  Company,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  9.  This  Service  Agreement  is  a  fully 
executed  version  of  First  Revised 
Service  Agreement  No.  10,  that  was 
filed  unexecuted  on  August  8,  2001,  in 
Docket  No.  EROl-2802-000.  On  October 
9,  2001,  NEP  also  submitted  the 
Network  Operating  Agreement  as  part  of 
NEP's  October  3.  2001  filing  where  it 
submitted  a  second  revised  Service 
Agreement  No.  10  between  NEP  and 
Littleton.  No  other  changes  have  been 
made  to  the  Service  Agreement  and  the 
terms  remain  the  same  as  originally 
filed  on  August  8,  2001. 

NEP  states  that  a  copy  of  this  filing 
has  been  served  upon  the  Department  of 
Telecommunications  and  Energy  of  the 
Commonwealth  of  Massachusetts  and 
parties  to  the  agreement. 

Comment  date:  October  24.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Green  Mountain  Power  Corporation 

[Docket  No.  ER02-37-000) 

Take  notice  that  on  October  3,  2001. 
Green  Mountain  Power  Corporation 
(Green  Mountain)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a  Service 
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Agreement  for  sale  of  power  to 
Connecticut  Energy  Cooperative 
pursuant  to  its  Wholesale  Market-Based 
Rate  Power  Sales  Tariff  and  a 
Confirmation  Letter  thereunder  dated 
September  20,  2001  for  a  long-term  sale 
of  Unit  Finn  Energy  from  its  Searsburg 
Windpower  Facility.  Green  Mountain  is 
proposing  to  make  the  Service 
Agreement  and  accompanying 
Confirmation  Letter  effective  as  of 
October  1,2001. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Duke  Energy  Merchants,  LLC 

(Docket  No.  ER02-38-000) 

Take  notice  that  on  October  3,  2001, 
Duke  Energy  Merchants,  LLC  CDEM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  its  Market-Based  Rate  Schedule,  Rate 
Schedule  FERC  No.  1. 

DEM  requests  an  effiective  date  for 
cancellation  of  October  4,  2001. 

Comment  date:  October  24,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Attala  Energy  Companir,  LLC 

(Docket  No.  ER02-40-OO0) 

Take  notice  that  on  October  4,  2001, 
Attala  Energy  Company,  LLC  (Attala) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission),  pursuant  to  Section  205 
of  the  Federal  Power  Act,  and  Part  35 
of  the  Commission's  regulations,  an 
application  for  authorization  to  make 
sales,  as  a  power  marketer,  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates;  to  reassign 
transmission  capacity;  and  to  resell  firm 
transmission  rights  (FTRs). 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northwestern  Energy  Marketing, 
LLC 

(Docket  No.  ER02-41-0001        j 

On  October  4,  2001,  North  Western 
Energy  Marketing,  LLC,  a  limited 
hability  OMrporation  organized  under 
the  laws  of  the  State  of  Delaware,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  under 
Section  205  of  the  Federal  Power  Act 
(FPA).  an  application  requesting  that  the 
Commission  (1)  accept  for  filing  its 
proposed  market-based  FERC  Rate 
Schedule  No.  1;  (2)  grant  blanket 
authority  to  make  market-based 
wholesale  sales  of  capacity  and  energy 
imder  the  FERC  Rate  Schedule  No.  1;  (3) 
grant  authority  to  sell  ancillary  services 


at  market-based  rates;  and  (4)  grant  such 
waivers  and  blanket  authorizations  as 
the  Commission  has  granted  in  the  past 
to  other  nonfranchised  entities  with 
market-based  rate  authority. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Reliant  Energy  Aurora,  LP;  Reliant 
Energy  Coolwater,  LLC;  Reliant  Energy 
Desert  Basin,  LLC;  Reliant  Energy 
Ellwood,  LLC;  Reliant  Energy 
Etiwanda,  LLC;  Reliant  Energy  Indian 
River,  LLC;  Reliant  Energy  Mandalay, 
LLC;  Reliant  Energy  Maryland 
Holdings,  LLC;  Reliant  Energy  Mid- 
Atlantic  Power  Holdings,  LLC;  Reliant 
Energy  New  Jersey  Holdings,  LLC; 
Reliant  Energy  Ormond  Beach,  LLC; 
Reliant  Energy  Osceola,  LLC;  Reliant 
Energy  Services,  Inc.;  Reliant  Energy 
Shelby  County,  LP;  and  El  Dorado 
Energy,  LLC 

(Docket  No.  ER02-39-0001 

Take  notice  that  on  October  4,  2001, 
Reliant  Energy  Aurora,  LP,  Reliant 
Energy  Coolwater,  LLC,  Reliant  Energy 
Desert  Basin,  LLC,  Reliant  Ener^ 
Ellwood,  LLC,  Reliant  Energy  Etiwanda, 
LLC,  Reliant.  Energy  Indian  River.  LLC, 
Reliant  Energy  Mandalay,  LLC,  Reliant 
Energy  Maryland  Holdings,  LLC,  Reliant 
Energy  Mid-Atlantic  Power  Holdings, 
LLC,  Reliant  Energy  New  Jersey 
Holdings.  LLC.  Reliant  Energy  Ormond 
Beach.  LLC.  Reliant  Energy  Osceola. 
LLC.  Reliant  Energy  Services.  Inc.. 
ReUant  Energy  Shelby  Coimty,  LP  and 
El  Dorado  Energy,  LLC  (collectively,  the 
Reliant  Affiliates)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
16  U.S.C.  824d  (1994),  and  Part  35  of  the 
Commission's  Regulations,  18  CFR  35 
(2001),  revisions  to  their  market-based 
rate  tariffs  to  prohibit  transactions  with 
the  franchised  utility  affiliate  of  their 
proposed  merger  partner,  Orion  Power 
Holdings,  Inc.,  while  the  proposed 
transaction  is  pending. 

The  Reliant  Affiliates  request  waiver 
of  the  prior  notice  requirements  of 
Section  35.3  of  the  Commission's 
regulations,  18  CFR  35.3  (1999),  to 
permit  their  filing  to  become  effective 
September  27,  2001. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  GWF  Energy  LLC 

IDockel  No.  ER02-42-0001 

Take  notice  that  on  October  4,  2001, 
GWF  Energy  LLC  (GWF)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  long-term  power  sales 


agreement  between  GWF  and  the 
California  Department  of  Water 
Resources  (the  Agreement).  Confidential 
treatment  is  being  sought  for  the 
Agreement.  • 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PPL  Brunner  Island,  LLC 

[Docket  No.  EGOl-125-OOOl 

Take  notice  that  on  October  10,  2001, 
PPL  Bnmner  Island,  LLC  (PPL  Brunner 
Island)  tendered  for  filing  a  Second 
Amended  Request  for  Redetermination 
of  Exempt  Wholesale  Generator  Status. 
This  request  amends  an  Amended 
Request  for  Redetermination  of  Exempt 
Wholesale  Generator  Status  originally 
filed  by  PPL  Bruimer  Island  on  August 
21,2001. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-26201  Filed  10-17-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2541-035] 

Cascade  Power  Company;  NoUcs  of 
Avallabiiity  of  Environmental 
Assessment 

October  12,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Energy  Projects 
has  reviewed  the  application  dated 
April  2,  2001,  requesting  the 
Commission's  authorization  to 
surrender  the  license  for  the  existing 
Cascade  Power  Project,  located  on  the 
Little  River  near  the  town  of  Brevard  in 
Transylvania  County.  North  Carolina, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed  and 
alternative  actions. 

Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street,  NE., 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dod(et#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Any  comments  on  the  EA  should  be 
filed  within  30  days  from  the  date  of 
this  notice  and  should  be  addressed  to: 
David  P.  Boergers.  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
Please  affix  "Cascade  Power  Project.  No. 
2541-035"  to  the  first  page  of  your 
comments.  All  timely  filed  comments 
will  be  considered  in  the  Commission 
order  addressing  the  proposed  license 
surrender. 

For  further  information,  please 
contact  Jim  Haimes.  staff  environmental 
protection  specialist,  at  (202)  219-2780 
or  at  his  E-mail  address: 
James. haimes® fere. fed.  us. 

David  P.  Boersers, 

Secretary-. 

[PR  Doc.  01-26248  Filed  10-17-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiact  No.  2901-008  and  Project  No.  2902- 
009] 

Nekoosa  Packaging  Corporation; 
Node*  of  Availability  of  Final 
Environmantal  Assessment 

October  12,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Big  Island 
Hydroelectric  Project  and  the  Holcomb 
Rock  Hydroelectric  Project,  located  on 
the  James  River  in  Bedford  and  Amherst 
Coimties,  Virginia,  and  has  prepared  a 
Final  Enviroiunental  Assessment  (FEA) 
for  the  project.  No  federal  lands  or 
Indian  reservations  are  occupied  by 
project  works  or  located  within  the 
project  boundary. 

Ine  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  NE.,  Washington,  DC  20426,  or 
by  calling  (202)  208-1371.  The  FEA  may 
also  be  viewed  on  the  web  at  http:// 
www.ferec.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26247  Filed  10-17-01;  8:45  am] 

BtUMG  coos  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Aeeaptsd  for 
Filing  and  Soliciting  Commenta, 
Protests,  and  Motiona  To  Intervene 

October  12,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  12114-000. 

c.  Date  filed:  September  4,  2001. 

d.  Applicant:  Big  Rock  Power 
Partners. 

e.  Name  and  Location  of  Project:  The 
Old  Campbell  Project  would  be  located 
on  Old  Campbell  (AKA  Madden)  Creek 
in  Himiboldt  County,  California.  The 
project  would  be  located  within  the  Six 
Rivers  National  Forest  administered  by 
the  U.S.  Forest  Service. 

f.  Filed  Pursuant  to:  Federal  Pown 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Patrick 
Shannon.  P.O.  Box  1275.  42042 
Highway  299.  Willow  Creek.  California 
95573. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  frt>m  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  file^  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  EX:  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12114-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  proposed 
40-foot-long,  10-foot-high  concrete 
diversion  dam,  (2)  a  proposed  2,500- 
foot-long,  48-inch-diameter  steel 
penstock,  (3)  a  proposed  powerhouse 
containing  two  generating  units  having 
a  total  installed  capacity  of  3  MW,  (4) 
a  proposed  one-mile-long,  12-kV 
transmission  line,  and  (5)  appurtenant 
fecilities.  The  project  would  have  an 
annual  generation  of  8.4  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.,  Room  2A,  Washington. 
IX:  20426,  or  by  calling  (202)  208-1371. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferv.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
,  Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
appUcation  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 


p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particvdar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26246  Filed  10-17-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

Notice  of  Request  To  Use  Alternative 
Procedures  in  Preparing  a  License 
Application 

October  12,  2001. 

Take  notice  that  the  following  request 
to  use  alternative  procediues  to  prepare 
a  license  application  has  been  filed  with 
the  Commission. 

a.  Type  of  Filing:  Request  to  use 
alternative  procedures  to  prepare  a  new 
license  application. 

b.  Project  No.:  2219-013. 

c.  Date  filed:  September  26,  2001. 

d.  Applicant:  Garkane  Power 
Association  Inc. 

e.  Name  of  Project:  Boulder  Creek 
Hydroelectric  Project. 

f.  Location:  On  Boulder  Creek,  in 
Garfield  County,  approximately  100 
miles  east  of  Cedar  City,  in  the  Boulder 
Mountains,  in  a  remote  area  of  south- 
central  Utah.  The  Project  occupies  36.86 
acres  of  federal  lands  within  the  Dixie 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Garkane  Power 
Association,  Mike  Avant,  Engineering 
Manager,  1802  South  175  East,  Kanab, 
UT  84741  or  Jones  &  DeMille 
Engineering,  John  Spedlove,  Project 
Manager,  1440  South  Pipe  Lane, 
Richfield,  UT  84701  (435)  896-8266. 

i.  FERC  Contact:  Dianne  E.  Rodman  at 
(202)  219-2830;  e-mail 
Dianne. Rodman@ferc. fed.  us. 

j.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call202-208-2222  for 
assistance). 

k.  Deadline  for  Comments:  30  days 
from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  (http://www.ferc.gov)  under  the  "e- 
Filmg"  link. 

1.  "iTie  existing  project  consists  of:  A 
rock-fill  diversion  dam  on  the  West  Fork 
of  Boulder  Creek,  having  a  rolled  earth 
filled  core  and  a  maximum  height  of 
approximately  24  feet;  two  ungated 
spillways;  diversion  gate  facilities;  a 
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biuied  27-inch  diameter  conduit  17,600 
feet  long  to  a  penstock  forebay  formed 
by  an  earth-fill  dam  25  feet  high  and  34 
feet  long  with  an  ogee  concrete  spillway 
on  the  East  Fork  of  Boulder  Creek;  a 
concrete  gravity  dam  about  4  feet  high 
and  45  feet  in  length  located  near  the 
toe  of  the  West  Fork  diversion  dam;  a 
recovery  pond;  a  pumphouse  containing 
a  3  horsepower  (hp)  pump;  an  8-inch 
diameter  steel  pipe  about  60  feet  long 
from  the  pumphouse  and  connecting 
with  the  buried  27-inch  diameter 
conduit;  22,200  feet  of  34  to  30-inch 
steel  penstock;  a  powerhouse  containing 
three  1975-hp  impulse  tiirbines 
operating  under  a  static  head  of  1,527 
feet,  connected  to  three  1,400-kiIowatt 
(kW)  generators;  an  afterbay  reregulating 
pool  with  gates  and  ditches  to  return 
water  to  water-right  owners;  access 
roads;  a  return  ditch  to  Boulder  Creek; 
a  switchyard;  a  69-kilovolt  (kV) 
transmission  line  extending  28  miles  to 
a  substation  at  Escalante  and  a  69-kV 
line  23  miles  long  between  the  Escalante 
and  Henrieville  substations:  and  other 
appurtenant  structures  and  equipment. 
There  are  no  proposed  changes  to  the 
project  facilities. 

m.  Garkane  Power  Association 
(Garkane  Power)  has  demonstrated  that 
it  has  made  an  effort  to  contact  all 
federal  and  state  resources  agencies, 
non-governmental  organizations  (NGO), 
and  others  affected  by  the  project. 
Garkane  Power  has  also  demonstrated 
that  a  consensus  exists  that  the  use  of 
alternative  procedures  is  appropriate  in 
this  case.  Garkane  Power  has  submitted 
a  communications  protocol  that  is 
supported  by  the  stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  conlments  on  Garkane 
Power's  request  to  use  the  alternative 
procedures,  pursuant  to  Section  4.34(i) 
of  the  Commission's  regulations. 
Additional  notices  seeking  comments 
on  the  specific  project  proposal, 
interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  a  later  date.  Garkane  Power 
will  complete  and  file  a  preliminary 
Environmental  Assessment,  in  heu  of 
Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  an  applicant  consults  with 
agencies,  Indian  tribes,  NGOs,  and  other 
parties  during  preparation  of  the  license 
application  and  before  filing  the 
application,  but  the  Commission  staff 
performs  the  environmental  review  after 
the  application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  Bnvironmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 


communication  and  cooperation  among 
the  participants. 

Garkane  Power  has  met  with  federal 
and  state  resources  agencies,  NGOs, 
elected  officials,  flood  control  and 
downstream  interests,  environmental 
groups,  business  and  economic 
development  organizations,  the  boating 
industry,  and  members  of  the  public 
regarding  the  Boulder  Creek  Project. 
Garkane  Power  intends  to  file  6-month 
progress  reports  during  the  alternative 
procedures  process  that  leads  to  the 
filing  of  a  license  application  by  April 
30,  2005. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26249  Filed  10-17-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  to  Use  Altemative 
Procedures  in  Preparing  a  License 
Application 

October  12,  2001. 

Take  notice  that  the  following  request 
to  use  altemative  procedures  to  prepare 
a  license  application  has  been  filed  with 
the  Commission. 

a.  Type  of  Filing:  Request  to  use 
altemative  procedures  to  prepare  a  new 
license  application. 

b.  Project  No.:  632-008 

c.  Date  filed:  September  26,  2001. 

d.  Applicant:  City  of  Monroe. 

e.  Name  of  Project:  Lower  Monroe 
Hydroelectric  Project. 

f.  Location:  On  Monroe  Creek  near  the 
City  of  Monroe  in  Sevier  County.  Utah. 
The  project  occupies  6.69  acres  of 
federal  lands  within  Fishlake  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Jones  &  DeMille 
Engineering,  Darin  Robinson,  Engineer, 
1440  South  Pipe  Lane,  Richfield,  UT 
84701  (435) 896-8266. 

i.  FERC  Contact:  Dianne  E.  Rodman  at 
(202)  219-2830;  e-mail 
Dianne.Rodman@ferc.fed.  us. 

'].  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

k.  Deadline  for  Comments:  30  days 
from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 


Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  (http://www.ferc.gov]  under  the  "e- 
Filing"  link. 

1.  The  existing  project  consists  of:  (1) 
a  3-foot-high  and  13-foot-long  concrete 
overflow-type  diversion  dam  topped 
with  3-foot-high  flashboards;  (2)  a 
concrete  intake  structure  with  a  trash 
rack  and  a  21 -inch  diameter  cast  iron 
pipeline  100  feet  long;  (3)  a  4,405-foot- 
long  welded  steel  penstock  of  which  24 
feet  is  20-inch  diameter  pipe  andrf,381 
feet  is  16-inch  diameter  pipe;  (4)  a 
powerhouse  containing  a  Pelton  wheel 
connected  to  a  generator  rated  at  100- 
kilowatts  (kW);  (5)  a  2.4-kilovolt  (kV).  3- 
phase  generator  lead  and  a  transmission 
line  approximately  3.570  feet  long;  and 
(6)  appurtenant  facilities.  There  are  no 
proposed  changes  to  the  project 
facilities. 

m.  The  City  of  Monroe  (Monroe  City) 
has  demonstrated  that  it  has  made  an 
effort  to  contact  all  federal  and  state 
resources  agencies,  non-governmental 
organizations  (NGO),  and  others  affected 
by  the  project.  Monroe  City  has  also 
demonstrated  that  a  consensus  exists 
that  the  use  of  altemative  procedures  is 
appropriate  in  this  case.  Monroe  City 
has  submitted  a  communications  *^- 

protocol  that  is  supported  by  the 
stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  Monroe 
City's  request  to  use  the  altemative 
procedures,  pursuant  to  Section  4.34(i) 
of  the  Commission's  regulations. 
Additional  notices  seeking  comments 
on  the  specific  project  proposal, 
interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  a  later  date.  Monroe  City 
will  complete  and  file  a  preliminary 
Environmental  Assessment,  in  lieu  of 
Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  an  applicant  consults  with  ' 
agencies,  Indian  tribes,  NGOs,  and  other 
parties  during  preparation  of  the  license 
application  and  before  filing  the 
application,  but  the  Commission  staff 
performs  the  environmental  review  after 
the  application  is  filed.  The  altemative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
commimication  and  cooperation  among 
the  participants. 
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Monroe  City  has  met  with  federal  and 
state  resources  agencies,  NGOs,  elected 
officials,  flood  control  and  downstream 
interests,  environmental  groups, 
business  and  economic  development 
organizations,  the  boating  industry,  and 
members  of  the  public  regarding  the 
Lower  Monroe  Project.  Monroe  City 
intends  to  file  6-month  progress  reports 
during  the  alternative  procedures 
process  that  leads  to  the  filing  of  a 
license  application  by  February  14. 
2004. 


David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26250  Filed  10-17-01;  8:45  am) 
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[Doctnt  No.  ELO1-68-4M0] 

InvMttgatlon  of  WhotoMlei  RatM  of 
Public  Utility  Sailors  of  Energy  and 
Anciltary  Sorvicos  in  ttw  Wottam 
Syslama  Coordinating  Council;  Notice 
of  Technical  Confaranca  Concerning 
Waat-WMa  Price  Mitigation  for  the 
Winter  Saaaon  and  Procadurea  for 
Seeking  Participation 

October  12, 2001.  | 

Take  notice  that  the  Commission  is 
convening  a  technical  conference  to  be 
held  on  Monday,  October  29,  2001,  at 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Technical 
Conference  will  commence  at  1  p.m. 
and  will  be  open  to  all  interested 
persons.  On  Jime  19,  2001,  the 
Commission  prescribed  price  mitigation 
for  California  spot  markets  and  markets 
throughout  the  West.'  In  that  order,  the 
Commission  also  invited  interested 
parties  to  file  with  the  Commission 
comments  and  proposals  for  the 
purpose  of  revisiting  the  mitigation 
methodology  for  future  periods,  if 
necessary.  This  technical  conference 
will  address  possible  modifications  to 
the  current  West-wide  price  mitigation 
methodology  for  the  winter  season. 

As  a  starting  point  for  discussions  at 
the  conference,  and  based  on  the 
comments  that  were  filed,  possible 
modifications  to  the  current  price 
mitigation  methodology  include  the 
following:  (1)  Eliminate  the  10  percent 
adder  for  sales  into  California;  and  (2) 


•  See  San  Diego  Gas  &  Electric  Company  v.  Sellers 
of  Ener^  and  Ancillary  Service  Into  Markets 
Operated  by  the  California  Independent  System 
Operator  Corporation  and  the  California  Power 
Exchange.  95  FERC161.4t8  at  62.570  (2001). 


require  the  California  Independent 
System  Operator  to  not  only  recalculate 
the  price  for  spot  market  transactions 
when  there  is  a  Stage  1  reserve 
deficiency,  but  also  recalculate  the  price 
when  the  average  of  the  three  gas 
indices  increase  by  10  percent  above  the 
level  last  used  for  calculating  the 
mitigated  price  (i.e.,  66  cents  based  on 
the  current  average  of  $6.64/MMBtu). 

Persons  wishing  to  speak  at  the 
•eonference  must  submit  a  request  to 
make  a  statement  in  the  above- 
captioned  dockets.  The  request  should 
be  submitted  by  e-mail  to  David 
Boergers  at  david.boergers@ferc.fed.us 
(include  Docket  No.  ELOl-68-000  in  the 
subject  heading  of  the  e-mail),  and 
should  be  followed  up,  at  the  same  time, 
with  a  letter  to  the  Secretary  of  the 
Commission.  The  request  should  clearly 
specify  the  name  of  the  person  desiring 
to  speak,  his  or  her  title  and  affiliation, 
and  the  party  or  parties  the  speaker 
represents.  There  will  be  limited 
opportunity  to  participate  via 
teleconferencing.  Persons  wanting  to 
participate  in  this  manner  should 
specify  their  interest  in  their  request  to 
speak.  In  addition,  the  request  should 
include  a  telephone  number  for 
notifying  the  speaker.  The  request 
should  also  include  a  brief  summary  of 
the  issue  or  issues  the  speaker  wishes  to 
address,  not  to  exceed  one  page.  All  e- 
mail  requests  must  be  submitted  on  or 
before  Wednesday,  October  17,  2001. 
The  niunber  of  persons  desiring  to 
speak  at  the  conference  may  exceed  the 
time  available.  Thus,  interested  persons 
are  encouraged  to  join  with  other 
persons  with  similar  interests.  Based  on 
the  requests  to  participate,  panels  of 
speakers  will  be  specified.  The 
Secretary  will  issue  a  notice  listing  the 
speakers  and  panels  for  the  conference. 
In  addition,  all  interested  persons  are 
invited  to  submit  written  comments  on 
matters  addressed  at  the  conference. 
These  comments  should  be  submitted 
on  or  before  November  9,  2001,  in  the 
above-captioned  proceedings.  All 
comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington,  DC 
20426,  during  regiUar  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
rimsmaster^ferc.fed.  us. 

Comments  related  to  this  proceeding 
may  be  filed  either  in  paper  format  or 
electronically.  Those  filing 


electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  the  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426  and  should  refer  to  Docket  No. 
ELOl-68-000. 

Comments  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Docimient  Format,  or  ASCII  format.  To 
file  the  comments,  access  the 
Commission's  website  at  www.ferc.gov 
and  chck  on  "Make  An  E-Filing."  and 
then  follow  the  instructions  for  each 
screen.  First  time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  e-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  e-mail 
to  efiling@ferc.fed.us.  Comments  should 
not  be  submitted  to  the  e-mail  address. 

The  conference  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
need  to  contact  ACE  Federal  Reporters, 
at  202-347-3700. 

The  Capitol  Connection  will 
broadcast  the  conference  via  the  Internet 
and  by  phone.  To  find  out  more  about 
The  Capitol  Connection's  live  Internet 
and  phone  bridge,  contact  David 
Reininger  or  Julia  Morelli  at  703-993- 
3100  or  go  to 
www.capitolconnection.gmu.edu. 

Live  and  archived  audio  of  the 
conference  will  also  be  available  for  a 
fee  via  National  Narrowcast  Network. 
Live  audio  is  available  by  telephone  at 
202-966-2211  and  by  subscription  on 
the  Web  at  www.hearing.com.  The  Web 
audio  will  be  archived  and  available  for 
listening  after  the  event  is  completed. 
Billing  is  based  on  listening  time. 

Anyone  interested  in  purchasing 
videotapes  of  the  conference  should  call 
VISCOM  at  703-715-7999. 

Questions  about  the  conference 
program  should  be  directed  to:  Camilla 
Ng,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  202-20S-O706, 
camilla.ngdferc.fed.us. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26254  Filed  10-17-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  RM01-9-001] 

Reporting  of  Natural  Gaa  Saiea  to 
Califomla  Maricet 

Issued  October  11,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  on  rehearing. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  denying 
rehearing  of  the  Commission's  July  25, 
2001  order,  66  FR  40245  (August  2, 
2001).  imposing  certain  reporting 
requirements  on  natural  gas  sellers  and 
transporters  serving  the  California 
market. 

DATES:  The  reporting  requirement 
covers  activity  for  the  six  months  from 
August  1.  2001.  to  January  31.  2002,  and 
the  first  report  is  due  October  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman,  Office  of  the  General 
Coimsel.  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington.  DC  20426,  (202)  208-2078. 
SUPPI^MENTARY  INFORMATION: 

Before  Commissioners:  Pat  Wood  III. 
Chainnan;  William  L.  Massey.  Linda 
Breathitt,  and  Nora  Mead  Brownell. 

Order  on  Relieariiig 

Issued  October  11,  2001. 

On  July  25,  2001,  the  Commission 
issued  an  order  (July  25  order)  imposing 
a  reporting  requirement  on  natural  gas 
sellers  and  transporters  serving  the 
California  market.'  The  specific 
information  to  be  collected  was  set  forth 
in  a  series  of  questions  included  as  an 
appendix  to  the  order.  The  Commission 
concluded  that  it  has  the  authority  to 
request  the  information  in  order  for  the 
Commission  to  understand  why  the 
disparity  in  the  price  of  natural  gas 
between  the  price  in  California  and  the 
remainder  of  the  country  had  occurred, 
and  was  continuing.  The  information  is 
to  be  submitted  monthly  for  the  six- 
month  period  covering  August  1,  2001, 
through  January  31.  2002,  with  the 
report  due  30  days  after  the  end  of  each 
month.^  Requests  for  rehearing  or 


■  96  FERC  161,119  (2001). 

2 On  September  17,  2001.  the  Office  of 
Management  and  Budget  (OMB)  approved  the 
information  collection,  and  assigned  it  OMB  No: 
1902-0187.  The  order  stated  that  the  Commission 
intended  to  seek  an  extension  of  the  reporting 
requirement,  upon  approval  by  OMB,  through 
September  30,  2002.  to  coincide  with  the  end  date 
of  the  Commission's  mitigation  plan  regarding 
wholesale  electricity  prices  in  California  and  the 
West,  See  San  Diego  Gas  &  Electric  Company,  et  al., 
95  FERC161.418  (2001),  rehg pending. 


clarification  were  filed  by  a  number  of 
parties. 

The  Commission  denies  rehearing. 
The  reporting  requirement  is  in  the 
pubUc  interest,  since  the  information  is 
necessary  for  the  Commission  to  better 
understand  how  the  California  natural 
gas  market  operates  so  the  Commission 
can  determine  whether  there  is  anything 
else  the  Commission  can  do  to  protect 
California  consumers.  Without  the 
information  the  Commission  can  not 
determine  whether  it  has  authority  to 
meaningfully  address  the  problem  of 
disparate  prices  in  the  California  natural 
gas  market.  Further,  the  information  is 
necessary  for  the  Commission  to  advise 
Congress  as  to  whether  it  should  change 
the  existing  regulatory  homework  under 
which  the  Commission  now  operates. 
The  Commission  also  denies  the 
requests  for  clarification. 

Background 

On  May  18,  2001,  the  Commission 
issued  an  order  (the  May  18  order) 
proposing  to  impose  a  reporting 
requirement  on  natural  gas  sellers  and 
transporters  serving  the  California 
market,  and  requested  comments  on  the 
proposal. 3  The  order  discussed  the 
Commission's  concern  about  a  sharp 
increase  in  the  price  of  natural  gas  sold 
in  the  California  market,  which 
exceeded  the  increase  in  other  markets, 
including  those  markets  supplied  by  the 
same  producing  areas.^  The  May  18 
order  stated  that  the  information  should 
assist  the  Commission  in  carrying  out  its 
regulatory  responsibilities  in  a  number 
of  ways.  First,  it  would  help  the 
Commission  determine  what  part  of  the 
problem,  if  any.  is  within  the  scope  of 
its  jurisdiction  by  enabling  the 
Commission  to  determine  what 
percentage  of  the  volumes  sold  into  the 
California  market  is  domestically 
produced  gas  sold  by  marketers 
affiliated  with  pipelines  ^  and  LDCs  in 
sales  for  resales,  which  are  the  only 
sales  of  natural  gas  now  being  made  that 
the  Commission  has  jurisdiction  to 
regulate.  The  information  would  also 
give  the  Commission  an  accurate  picture 
of  the  overall  average  gas  costs  being 
incurred  by  all  purchasers  of  natural  gas 
moving  into  the  California  market.  The 
Commission  also  stated  that  the 


'95  FUIC 161, 262  (2001). 

<The  May  18  order  stated  that  the  Commission's 
legal  authority  to  take  actions  that  would  affect 
those  prices  is  limited  by  the  existing  statutory 
framework,  specificallv  the  Natural  Gas  Policy  Act 
of  1978,  and  the  Natural  Gas  Wellhead  Decontrol 
Act  of  1989.  As  a  result,  the  only  sales  of  natural 
gas  that  the  Commission  currently  has  jurisdiction 
to  regulate  are  sales  for  resale  of  domestic  gas  by 
pipelines.  LDCs.  or  their  affiliates. 

^  For  the  most  part,  interstate  pipelines  no  longer 
sell  natural  gas. 


information  would  enable  it  to 
determine  the  extent  to  which  the  cost 
of  interstate  transportation,  which  is 
subject  to  the  Commission's 
jurisdiction,  affects  the  price  of  gas  at 
the  California  border. 

The  specific  information  to  be 
collected  was  set  forth  in  a  series  of 
questions  included  as  an  appendix  to 
the  May  18  order.  Twenty-nine 
responses  were  filed  to  the  May  18 
order.  Some  commenters  who  supported 
the  proposal  also  sought  to  broaden  the 
scope  of  information  gathered.  Other 
commenters  raised  a  number  of  issues, 
such  as  the  extent  of  the  Commission's 
authority  to  collect  the  information,  the 
period  in  which  the  information  is  to  be 
collected,  and  the  confidential  treatment 
of  certain  information,  particularly  the 
data  on  individual  transactions.  In 
addition,  some  commenters  urged 
clarification  of  a  number  of  the 
questions. 

The  July  25  order  concluded  that 
under  NGA  sections  14  »  and  16  the 
Commission  has  the  authority  to  request 
the  information  from  entities  that  may 
not  be  natural  gas  companies  subject  to 
the  Commission's  NGA  section  1 
jurisdiction.^  In  addition  to  the  reasons 
discussed  in  the  May  18  order,  the 
Commission  pointed  out  that  the 
information  being  sought  would  be 
relevant  in  determining  the  effect  of 
legislative  proposals  addressing  the 
California  energy  situation  in  the 
current  session  of  Congress.* 

Moreover,  the  Commission  stated  that 
it  was  also  concerned  about  the 
operation  of  the  California  natural  gas 
market  because  gas-fired  electric 
generators  in  California  help  to  establish 
the  market  clearing  price  for  electric 
generation  pursuant  to  the  bidding 
system  used  by  the  California 
Independent  System  Operator.  On  June 
19.  2001.  the  Commission  issued  an 


•Section  14(a)  provides: 

The  Commission  may  investigate  any  facts, 
conditions,  practices,  or  matters  which  il  mav  find 
necessary  or  proper  in  order  to  determine  whether 
any  person  has  violated  or  is  about  lo  violate  any  ^ 
provision  of  Ithe  NGAI  or  any  rule,  regulation,  or 
order  hereunder,  or  to  aid  in  the  enforcement  of  the 
provisions  of  this  act  or  in  prescribing  rules  or 
regulations  thereunder,  or  in  obtaining  information 
to  serve  as  a  basis  for  recommending  further 
legislation  lo  the  Congress. 

'  Moreover,  with  respect  lo  concerns  over 
confidentiality,  the  order  found  that  the  specific 
information  gas  sellers  ate  required  to  report 
concerning  sales  transactions  is  exempt  from 
disclosure  under  the  Freedom  of  Information  Act 
(FOIA).  In  addition,  in  response  lo  the  comments 
received,  certain  of  the  proposed  questions  were 
modified. 

•{See  e.g.  S.  764.  and  H.R.  1974  which  would 
instruct  the  Commission  lo  require  natural  gas 
sellers  of  bundled  sales  to  the  California  market  to 
disclose  the  commodity  portion  and  the 
transportation  portion  of  the  sale  price. 
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order  establishing  price  mitigation  for 
the  California  power  markets.^  Under 
that  mitigation  plan,  generators'  price 
bids  during  reserve  emergencies  must 
reflect  the  marginal  cost  of  obtaining 
natural  gas  used  for  generation  in  the 
California  ISO's  sin^e  price  auctions. 
The  ISO's  clearing  price  will  act  as  a 
maximum  price  for  spot  sales  outside 
the  ISO's  single  price  auctions,  which 
are  bilateral  sales  in  California  and  the 
rest  of  the  WSCC.  That  number  is 
derived  using  an  average  of  the  mid- 
point of  the  monthly  bid-week  prices  at 
certain  reported  CaUfomia  natiual  gas 
market  price  points.  Thus,  the  price  for 
electric  power  would  be  dependent,  to 
some  extent,  on  the  price  of  natural  gas 
at  certain  California  market  points. 

Under  these  circimistances,  not  only 
was  the  Commission's  NGA  section  14 
and  16  authority  applicable,  but  the 
Commission  found  that  Section  311  of 
the  Federal  Power  Act  (FPA) »»  also 
applies.  That  section  authorizes  the 
Commission,  "as  a  basis  for 
recommending  legislation,"  to  request 
information  "regarding  the  generation 

*  *  *  of  electric  energy,  however 
produced  •  *  *  whether  or  not  subject 
to  the  jurisdiction  of  the  Commission 

*  *  *"  As  a  result  the  Commission  has 
the  authority  to  "investigate 
nonjurisdictional  sales  of 
nonjurisdictional  companies."  "  The 
FPA  section  311  authority  includes 
authorization  to  secure  information 
concerning  "the  cost  of  generation." 
Since  natural  gas  is  used  in  many 
generating  plants  to  produce  the 
electricity,  the  cost  of  natural  gas  is 
obviously  a  crucial  element  in  any 
investigation  of  the  cost  of  generating 
electricity.  Thus,  in  the  current 
situation,  FPA  section  311  is  another 
basis  for  the  Commission's  authority  to 
issue  the  reporting  requirement. 

Requests  for  rehearing  or  clarification 
were  filed  by  e  prime,  Inc,  Tractebel 
Energy  Marketing,  Inc.  (TEMI),  and 
Enron  North  America  and  Enron  Energy 
Services  (Enron).  The  Public  Utilities 
Commission  of  the  State  of  California 
(CPUC),  and  Southern  California  Gas 
Company  and  San  Diego  Gas  &  Electric 
Company  (collectively  Sempra  Utilities) 
filed  requests  for  clarification. 


»  S«?  San  Diego  Gas  k  Electric  Co.  et  al..  95  FERC 
^61.418  (2001)  [San  Diego),  establishing  a  price 
iniligalion  plan  for  Western  States  Coordinating 
Council  (WSSCJ  area,  including  California. 

">  16  U.S.C.  §825j.  That  section  provides,  in  part, 
thai  "the  Commission  is  authorized  and  directed  to 
conduct  investigations  regarding  *   *   *  electric 
energy,  however  produced,  throughout  the  United 
Slates,  ■   *   *  whether  or  not  subject  to  the 
iurisdiction  of  the  Commission.  *   *  *" 

' '  Continental  Oil  Co.  v.  FPC.  549  F.2d  31  at  34 
(5th  Cir.  1975). 


Discussion 

1.  For  the  Purpose  of  the  Reporting 
Requirement  the  Commission  rt^s  the 
Authority  To  Require  Reports  F^m 
Entities  Not  Subject  to  Its  Jurisdiction 

The  requests  for  rehearing  objected  to 
the  reqmrement  that  non-jurisdictional 
entities  report  information  regarding 
non-jurisdictional  transactions  to  the 
Commission.  They  contend  that  there  is 
no  basis  to  permit  the  Commission  to 
collect  data  from  entities  that  are  not 
subject  to  the  Commission's  jurisdiction 
under  the  Natural  Gas  Act. 

TEMI  also  argues  that  even  if  the 
Commission  declines  to  grant  rehearing, 
it  should  exclude  from  the  reporting 
requirement  those  entities  whose  gas 
sale  volumes  could  not  have  a  material 
effect  on  gas  prices  in  the  California 
market.  It  asserts  that  the  order  should 
be  limited  to  entities  whose  volumes 
exceed  1  billion  cubic  feet  per  month  of 
physical  volumes  in  the  California 
market.  E  prime.  Inc.  contends  that 
since  the  Commission  cannot  require 
the  information  it  seeks  from  those  not 
subject  to  its  jurisdiction,  information 
from  the  limited  imiverse  of  persons 
concerning  the  limited  number  of  sales 
transactions  over  which  the 
Commission  does  have  jurisdiction,  will 
not  aid  the  Commission  in  its  search  for 
a  solution  to  the  California  problem,  so 
the  rulemaking  should  be  rescinded  in 
its  entirety. 

The  July  25  order  explained  that  NGA 
sections  14  and  16,  and  FPA  section  311 
provide  the  Commission's  authority  to 
require  all  entities  selling  gas  in  the 
California  market,  including  non- 
jurisdictional entities,  to  file  the  report. 
The  order  explained  that  because  of  the 
disparity  in  the  price  between  California 
and  the  rest  of  the  country,  the 
Commission  needs  the  information  to 
carry  out  its  statutory  responsibilities. 
Thus,  contrary  to  e  prime,  which  asserts 
that  the  Commission  has  not  explained 
why  it  needs  the  information,  the  July 
25  order  has  an  extensive  discussion  on 
this  very  point. '^ 

Without  repeating  the  discussion  in 
the  July  25  order  as  to  why  the 
Commission  needs  the  information, 
suffice  it  to  say  that  without  the 
information  from  non-jurisdictional 
parties,  the  Commission  can  not 
determine  whether  it  has  authority  to 
meaningfully  address  the  disparity  in 
price  of  natural  gas  in  the  California 
market.  Fiulher,  the  information  is 
necessary  for  the  Commission  to  advise 
Congress  as  to  whether  it  should  change 
the  existing  regulatory  framework  under 
which  the  Commission  now  operates. 


There  is  no  merit  in  e  prime's 
contention  that  NGA  section  14  caimot 
be  a  basis  for  the  Commission's  order 
here  because  that  section  cannot  expand 
the  Commission's  jurisdiction  over 
persons  or  transactions  excluded  by 
Congress,  citing  Federal  Power 
Commission  v.  Panhandle  Eastern  Pipe 
Line  Co.,  337  U.S.  498.  In  that  case,  the 
Commission  sought  to  enjoin  the 
company,  a  regulated  entity,  from 
transferring  property  from  which  gas 
was  being  produced.  The  Court  held 
that  such  action  was  outside  the 
Commission's  jurisdiction  because  it 
involved  the  "production  and 
gathering"  of  gas,  an  activity  specifically 
excluded  frtim  the  Commission's 
jurisdiction  under  NGA  section  1(b). 
However,  the  Court  noted  that  in 
support  of  its  position,  the  Commission 
relied  on  a  number  of  sections  of  the 
NGA,  one  of  which  was  Section  14(b). 
The  Court  stated: 

Section  14  (b)  *   *   *  comes  closest  to 
supporting  the  Commissions'  argument,  but 
that  confers  only  power  to  obtain  information 
(emphasis  added). '^ 

That  is  exactly  what  is  at  issue  here, 
the  Commission's  authority  to  obtain 
information  relevant  to  carrying  out  its 
statutory  responsibilities.  Contrary  to  e 
prime's  contention,  the  Commission's 
action  is  not  a  fishing  expedition,  but 
has  been  taken  "for  the  purpose  of 
investigating  a  specific  problem  that  is 
a  matter  of  urgent  concern  both  to  it  and 
the  Congress."  '■* 

Similarly,  TEMI's  argument  that  case 
law  conflicts  with  the  Commission's 
position  is  unconvincing.^^  The  cases 
TEMI  cites  foimd  that  the  Commission 
has  authority  to  require  natural  gas 
companies  to  submit  information  both 
as  to  jurisdictional  and  non- 
jurisdictional matters.  It  does  not  follow 
from  that,  as  TEMI  argues,  that  the 
Commission  has  no  authority  to  require 
non-jurisdictional  entities  to  submit 
information.  In  fact,  in  Superior  Oil, 
cited  by  TEMI,  at  issue  was  the 
Commission's  order  requiring  natural 
gas  companies  to  file  iiiformation 
concerning  their  exploration  and 
development  related  expenditures,  as 
well  as  those  of  their  affiliates, 
including  affiliates  not  themselves 
natural  gas  companies.  Petitioners 
contended  the  Commission  had 
exceeded  its  statutory  power  to  the 
extent  the  order  applied  to  affiliates  not 
natural  gas  companies.  The  Court 


'  2  96  FERC  at  61 .464-66. 


>>337  U.S.  at  505-06. 

>«96  FERC  al  61.464. 

'5  TEMI  cites  Continental  Oil  v.  FPC,  519  F.2d  31. 
34  (5th  Cat.  1975):  Union  Oil  v.  FPC.  542  F.2d  1036 
(9th  Cir.  1976).  and  Superior  Oil  Co.  v  FERC,  563 
F2d  191  I5th  Cir.  1977). 
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upheld  the  Commission  because  the 
information  as  to  affiliates  was 
necessary  to  ensure  that  the 
Commission  could  determine  the  true 
cost  of  production  of  interstate  sales  of 
the  regulated  gas.  Moreover,  the  Court 
stated  that  "[OJther  sections  of  the  Act," 
such  as  section  14(a): 

while  falling  short  of  specifically 
empowering  the  FPC  to  gather  from  affiliates 
the  information  sought  by  Form  64,  support 
the  view  that  the  [Commission's] 
investigatory  powers  are  broad  and  are  not 
limited  by  the  constraints  which  Congress  has 
placed  on  the  regulatory  and  rate-setting 
jurisdiction  of  the  [Commission](emphasis 
added).  >8 

Here,  the  Commission  relies  upon  NGA 
sections  14  and  16.  and  FPA  section 
311,  for  its  authority  to  act  here  with 
respect  to  the  specific  problem  being 
addressed. 

With  regard  to  the  Commission's 
authority  under  FPA  section  311,  the 
July  25  order  explained  that  in  Ught  of 
the  Conunission's  electric  mitigation 
order;  supra,  n  2„  it  is  essential  that  the 
Commission  understands  the  operation 
of  the  natural  gas  market  in  California 
because  the  price  of  natural  gas  is  an 
element  in  determining  the  cost  of 
generating  electricity.  To  argue,  as  does 
TEMI,  that  the  price  of  natural  gas  is 
like  "any  subject  matter  that  could 
possibly  affect  the  cost  of  electricity 
generation"  ^^  fails  to  recognize  the 
crucial  role  natural  gas  plays  in 
determining  the  price  of  electricity 
under  the  mitigators  plan.  Under  the 
mitigation  plan  generators'  price  bids 
during  reserve  emergencies  must  reflect 
the  marginal  cost  for  each  generator  by 
using  a  proxy  which  is  to  be  determined 
by  "averag[ingl  the  mid-point  of  the 
monthly  bid-week  prices  *  *  *  for  three 
spot  market  prices  reported  for 
California."  i* 

This  clearly  falls  within  the  scope  of 
FPA  section  311  which  authorizes 
"investigations  regarding  the  generation, 
transmission,  distribution,  and  sale  of 
electrical  energy,  however  produced, 
throughout  the  United  States  *  *  * 
whether  or  not  subject  to  the 
jurisdiction  of  the  Commission.  *  *  * 
"That  section  also  expressly  authorizes 
the  Commission  to  secure  information 
concerning  "the  cost  of  generation." 
Moreover,  to  understand  the  operation 
of  natural  gas  market  in  California,  the 
Commission  must  have  information 
from  all  peirticipants  in  that  market. 
Thus,  the  Commission  will  not  limit  the 
reporting  requirement  to  only  the  larger 
participants  in  that  market,  as  TEMI  has 
requested. 


'«563F.2dat  198. 

" 95  FERC  at  62.560-61 . 

'■San  Diego.  95  FERC  at  62,560-61. 


2.  Other  Issues  Raised  in  the  Rehearing 
Requests  Are  Without  Merit 

Enron  takes  a  different  position  than 
the  others  seeking  rehearing.  It  argues 
that: 

the  situation  does  not  present  an  adequate 
legal  basis  for  the  imposition  of  the  biuxlen 
of  formal  reporting  requirements  on  all 
parties;  rather,  the  burden  should  only  be 
imposed  on  parties  and  at  such  times  as  is 
reasonably  necessary  to  investigate  specific 
matters.  The  formalized  and  generally 
applicable  reporting  requirements  adopted  go 
far  beyond  that  scope.  "^ 

However,  the  experience  in  the  past 
year  supports  the  need  for  the 
information  requested.  The  Commission 
is  seeking  information  covering  a 
limited  time  period.  It  is  needed  to 
address  a  specific  problem  in  the 
California  natural  gas  market  to  enable 
the  Commission  to  determine  whether  it 
can  take  any  meaningful  action  with 
respect  to  that  problem,  and,  if  not, 
whether  Congress  should  consider 
changes  in  the  regulatory  framework. 

Enron  contends  that  based  upon  its 
experience  in  responding  to  similar  data 
requests,  the  Commission 
underestimated  the  biu'den  of  the 
reporting  requirement  set  forth  in  the 
July  25  order,  and  seems  to  imply  that 
this  is  a  basis  for  not  complying.  The 
Commission  can  only  make  an  average 
projection  of  that  burden.  The  fact  that 
Enron  believes  the  biuden  will  exceed 
that  estimate  provides  no  grounds  for 
rescinding  the  reporting  requirement. 

In  addition,  Enron  argues  that  the 
reporting  requirements  were  based  on  a 
business  method  that  does  not  reflect 
how  Enron  manages  its  business. 
Specifically  Enron  asserts  that  the 
reporting  requirement  seeks  daily 
pricing  and  volume  information  for  gas 
transportation  and  purchase  contracts 
"associated  with  the  sales  contracts"  for 
gas  physically  delivered  to  California, 
and  Enron  does  not  have  daily 
information  about  its  sales,  nor  does  it 
have  purchase  contracts  that  relate  to 
specific  sales  contracts  because  its 
business  is  managed  on  an  aggregated 
basis.  It  argues  that  to  associate 
purchases  to  sales  would  be  an 
"arbitrary  after  the- fact-determination." 
Instead,  Enron  asks  that  the  Commission 
should  "clarify  that  sellers  of  natural  gas 
need  to  file  information  that  they  have 
that  is  responsive  to  the  questions,  but 
that  they  do  not  have  to  create  data  to 
respond  to  these  questions  when  that 
data  does  not  otherwise  exist."  20 

Question  2  to  natural  gas  sellers 
requires  them  to  provide,  on  a  daily 
basis,  certain  information  for  each 
contract  imder  which  they  sold  gas  that 


was  physically  delivered  at  points  on 
the  California  border  or  in  California. 
Question  3  requires  sellers  to  identify 
separately  the  transportation  and  gas 
commodity  components  for  each  of  the 
sales  contracts  identified  in  Question  2. 
Question  4  requires  sellers  to  provide 
certain  information  on  a  daily  basis  "for 
each  of  yoiu-  gas  purchase  contracts 
associated  with  the  sales  contracts  you 
identified  in  response  to  Question  2." 

Enron  reads  Questions  3  and  4  as 
requiring  gas  sellers  to  match  specific 
contracts  under  which  it  purchases 
transportation  service  and  natural  gas 
with  particular  gas  sales  contracts  on  a 
daily  basis.  Enron  suggests  that  it  cannot 
do  this,  primarily  because  its  business  is 
managed  on  an  aggregated  basis.  It  does 
not  '"back-to-back*  its  sales  with 
specific  packages  of  gas  or  of 
transportation  it  purchases."  21 
Therefore,  it  asserts,  any  association  of 
purchase  and  transportation  contracts 
with  particular  sales  contracts  would  be 
purely  arbitrary.  Enron  also  states  any 
association  of  transportation  and  sales 
contracts  with  its  sales  contracts  on  a 
daily  basis  is  complicated  by  the  fact 
that  it  does  not  have  daily  information 
about  most  of  its  sales,  since  they  are 
done  on  a  monthly  billing  cycle  basis. 

Questions  3  and  4  as  adopted  by  the 
Commission  do  not  require  sellers  to 
make  arbitrary  associations  of  the 
sellers'  transportation  and  gas  purchases 
with  particular  sales  contracts.  Rather, 
those  questions  can.  and  should,  be 
answered  in  a  manner  consistent  with 
the  way  the  particular  gas  seller  does 
business.  For  example,  if  a  seller,  such 
as-Eiuon.  operates  its  business  on  an 
aggregated  basis  without  attributing 
purchases  under  any  particular 
purchase  contract  to  sales  under  any 
particular  sales  contract,  then  all  the 
contracts  under  which  it  purchases  gas 
each  day  during  a  particular  month 
supply  the  gas  sold  under  all  its  sales 
contracts  during  that  month,  whether  in 
California  or  elsewhere.  In  effect,  the 
purchases  imder  each  of  the  seller's  gas 
purchase  contracts  must  be  considered 
to  have  been  pro-rated  among  each  of 
the  seller's  sales  contracts,  including 
both  the  California  sales  contracts 
identified  in  response  to  Question  2  and 
any  other  sales  contracts  that  the  seller 
might  have.  In  such  circumstances,  the 
seller  should  report  the  information 
requested  in  Question  4  as  to  all  ite  gas 
purchase  contracts,  since  a  pro-rated 
portion  of  the  gas  purchased  imder  each 
gas  purchase  contract  supplies  the  gas 
sold  imder  each  California  sales 


'"Rehearing  request  at  2. 
^"Rehearing  request  at  5. 


"  Rehearing  request  at  4. 
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contract.22  In  response  to  Question  4(d) 
concerning  the  daily  volumes 
purchased,  the  seller  would  report  a  pro 
rata  share  of  the  volumes  purchased 
under  that  contract  equal  to  the  pro  rata 
share  that  the  seller's  California  sales 
represent  of  its  overall  sales. ^3 

To  the  extent  that  Enron  is  contending 
that  it  should  only  be  required  to  report 
aggregated  information  concerning  its 
gas  piut:hase  contracts,  the  Commission 
finds  that  limiting  the  reported 
information  in  such  a  manner  would  be 
unacceptable.  First,  the  individual 
contract-by-contract  information  is 
necessary  to  verify  the  aggregated  data. 
Second,  the  information  about  the  terms 
of  each  seller's  gas  purchase  contracts  is 
necessary  for  the  Commission  to 
understand  how  the  California  gas 
market  works  and  thus  what  actions,  if 
any,  the  Commission  should  take  within 
its  jurisdiction,  or  recommend  that 
Congress  take.  For  example,  while  spot 
prices  of  natiiral  gas  at  the  California 
border  and,  to  a  somewhat  lesser  extent, 
in  producing  basins  have  been  very 
volatile,  the  Commission  does  not  know 
to  what  extent  sellers  must  pay  spot 
prices  for  the  gas  they  sell  in  California. 
The  information  required  in  response  to 
Question  4  about  the  terms  of  the 
seller's  gas  purchase  contracts  and 
whether  the  price  in  those  purchase 
contracts  is  fixed  or  indexed,  will 
enable  the  Commission  to  determine 
this. 

Question  3  to  gas  sellers  requires 
them  to  identify  separately  the 
transportation  component  and  the  gas 
commodity  component  of  the  price  in 
their  sales  contracts  identified  in 
response  to  Question  2.  The  July  25 
order  stated  that  if  the  sales  contract 
only  includes  an  overall  price,  then  the 


^^  Question  4  requires  the  following  information 
concerning  gas  purchase  contracts: 

a.  The  purchase  contract's  identification  number; 

b.  The  pipeline  upstream  of  the  point  of  delivery; 
and  the  pipeline  downstream  of  the  point  of 
delivery; 

c.  The  term  of  the  purchase  contract  (banning 
and  ending  dates); 

d.  The  daily  volumes  (on  a  MMBtu  basis) 
purchased: 

e.  The  price  paid; 

f.  Whether  the  price  is  fixed  or  indexed  (identify 
the  index), 

g.  Identify  the  entity  from  whom  the  responder 
purchased  the  gas;  and, 

h.  Identify  the  point  where  responder  took  title 
to  the  gas. 

"  If  a  seller  does  make  gas  purchases  to  supply 
particular  gas  sales  contracts,  then  the  only 
purchase  contracts  it  need  report  in  response  to 
Question  4  are  those  purchase  contracts  which 
supply  the  gas  sales  contracts  it  identified  in 
response  to  Question  2.  The  Commission  has 
requested  daily  information,  because  market 
conditions  change  on  a  daily  basis,  and  there  can 
be  significant  changes  in  at  least  the  spot  price  of 
gas  from  day  to  day. 


seller  shall  report  the  transportation  cost 
it  incurred  in  moving  the  gas  from  the 
point  where  it  purchased  the  gas  to  the 
point  where  it  sold  the  gas,  and  how  it 
determined  that  amount.  If  a  seller 
operates  its  business  on  an  aggregated 
basis,  it  still  must  maintain  particular 
transportation  contracts  for  the  purpose 
of  delivering  gas  to  California. 
Therefore,  to  the  extent  its  California 
sales  contracts  do  not  separately 
identify  the  transportation  and  gas 
commodity  components  of  the  sales 
price,  then  it  should  pro-rate  the  costs 
inciured  under  its  transportation 
•  contracts  used  for  delivering  gas  to 
California  among  the  gas  sales  contracts 
identified  in  response  to  Question  2. 

Finally,  Enron  asserts  that  the  filing 
deadline  should  be  extended  from  30  to 
45  days  after  the  end  of  each  month.  It 
argues  that  the  current  filing  deadline 
creates  additional  problems  because  it 
"tends  to  he  the  busiest  time  for  the 
personnel  in  gas  accounting  who  will 
have  to  prepare  the  reports."  ^* 

We  note  that  Enron  was  the  only  party 
seeking  such  an  extension.  Moreover, 
we  fail  to  imderstand  how  the  filing  of 
the  report  thirty  days  after  the  month  in 
which  the  activity  occurred  imposes  too 
difficult  a  burden  on  gas  accountants. 
The  report  due  on  October  1,  2001,  is  for 
the  activity  that  occurred  during 
August.  The  information  for  that  activity 
would  be  processed,  and  compiled  in 
September,  and  the  filing  would  be 
made  by  October  1.  Accordingly,  we 
deny  that  request. 

The  Commission  recognized,  as  e 
prime  argues,  that  some  of  the 
information  to  be  furnished  might 
include  highly  confidential,  sensitive 
marketing  information.  However,  the 
order  gave  protection  to  such 
information,  so  that  argument  as  a 
grounds  for  not  furnishing  the 
information  is  baseless. 

3.  Requests  for  Clarification 

CPUC  requests  that  all  the 
information  furnished  to  the 
Commission  should  be  given  to  CPUC  as 
well.25  Although  the  CPUC  has 
regulatory  authority  in  California,  we  do 
not  believe  that  that  alone  is  a  sufficient 
basis  for  granting  its  request.  Certain  of 
the  information  will  not  be  entitled  to 
confidential  treatment,  and  will  be 
available  to  all,  including  the  CPUC. 


"  Rehearing  request  at  5. 

"  Sempra  Energy  Trading  Corp.  (SET)  moved  to 
respond  to  the  CPUCs  request,  and  that  good  cause 
exists  to  accept  the  answer  since  it  had  no 
opportunity  to  respond  to  CPUCs  initial  request. 
SET  objects  to  the  CPUCs  request,  and  points  out 
that  the  CPUC  is  a  litigant  in  many  ongoing 
Commission  proceedings,  so  it  should  not  have 
access  to  the  confidential  data  furnished. 


However,  the  July  25  order  foimd  that 
individual  sales  or  purchase  contracts, 
which  include  sensitive  price  data  will 
be  exempt  from  public  disclosure.  We 
will  not  make  exceptions  to  this  ruling 
because,  by  assurance  of  confidential 
treatment,  parties  will  have  no  basis  for 
not  complying. 

Moreover,  the  purpose  in  seeking  the 
information  is  to  enable  the  Conunission 
to  imderstand  the  operation  of  the 
market  for  gas  sales  into  California,  not 
to  investigate  the  conduct  of  particular 
participants  in  that  market.  First,  the 
information  would  help  the 
Commission  to  determine  what  part  of 
the  problem,  if  any,  is  within  the  scope 
of  its  jurisdiction,  and  enable  it  to 
determine  the  extent  to  which  the  cost 
of  interstate  transportation,  which  is 
subject  to  the  Commission's 
jurisdiction,  affects  the  price  of  gas  at 
the  California  border.  In  addition,  the 
information  being  sought  would  be 
relevant  in  determining  whether 
Congress  should  consider  changes  in  the 
regulatory  framework.  None  of  these 
purposes  would  be  aided  by  giving  to 
the  CPUC  the  confidential  data 
concerning  individual  sales  or  purchase 
contracts. 

Sempra  requests  that  the  Commission 
clarify  that  the  "sellers  and  transporters 
of  natural  gas  serving  the  California 
market"  required  to  provide  data 
include  LDCs  and  utilities  upstream  of 
California  that  are  interconnected  with 
or  served  by  interstate  pipelines 
ultimately  serving  the  California 
markets.  Sempra  argues  that  it  is 
impossible  for  the  Commission  to  gain 
a  comprehensive  understanding  of  the 
pricing  disparity  between  California  and 
the  rest  of  the  nation  unless,  at  a 
minimum,  it  obtains  data  on  capacity 
utilization  by  entities  upstream  of 
California. 

The  Conunission  denies  the  request. 
Not  only  is  the  request  so  broad  and 
ambiguous  that  it  is  difficult  to 
understand  what  it  covers,  but  the 
Conunission  is  satisfied  that  the 
questions  in  their  present  form  will 
fiurQsh  the  Commission  with  the 
necessary  information. 

The  Commission  orders: 

(A)  The  requests  for  rehearing  are 
denied. 

(B)  The  requests  for  clarification  are 
denied. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-26240  Filed  10-17-01:  8:45  am] 

BNJJNG  cooe  enr-m-p 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

October  12,  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
commimications . 

Order  No.  607  (64  FR  51222, 
September  22,  1999]  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 


of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  commimication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
commimication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 

Exempt 


communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
commimications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


1.  CP01-1 76-000  

2.  Project  No.  2175,  et  al 

3.  CP01-45-000  t. 

4.  Project  Nos.  10865-000  and  11495-000 

5.  Project  No.  2016-000  


10-3-01 

10-9-01 

10-9-01 

10-10-01 

10-10-01 


Laura  Turner. 
Hoa  Ron  W  Goode. 
David  Swearington. 
Carol  Gleictiman. 
Allyson  Brooks 
(signature  page). 


David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26245  Filed  10-17-01;  8:45  am) 

BILLING  CODE  S717-«1-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL02-1-000] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L  Massay,  Unda 
Breathitt,  and  Nora  Maad  Brownell; 
Traatmant  of  Previously  Public 
DocunMfrts;  Statement  of  Policy  on 
Treatment  of  Previously  Public 
Documents 

Issued  October  11,  2001. 

The  September  11,  2001  terrorist 
attacks  on  America  have  prompted  the 
Commission  to  reconsider  its  treatment 
of  certain  dociunents  that  have 
previously  been  made  available  to  the 
public  through  the  Commission's 
Internet  site,  the  Records  and 
Information  Management  System 
(RIMS),  and  the  Public  Reference  Room. 
For  the  time  being,  the  Commission  will 
no  longer  make  available  to  the  public 
through  these  means  documents,  such 
as  oversized  maps,  that  detail  the 


specifications  of  energy  facilities 
licensed  or  certificated  under  Part  I  of 
the  Federal  Power  Act,  16  U.S.C.  791a, 
et  seq.,  and  Section  7(c)  of  the  Natural 
Gas  Act,  15  U.S.C.  717fl[c),  respectively. 
Rather,  anyone  requesting  such 
documents  must  follow  the  procedures 
set  forth  in  18  CFR  388.108  (Requests 
for  Commission  records  not  available 
through  the  Public  Reference  Room 
(FOIA  Requests)). 

The  Commission  does  not  know  how 
long  this  process  will  stay  in  place,  and 
directs  staff  to  report  on  its  impact  on 
agency  business  in  90  days.  In  the 
meantime,  staff  is  also  directed  to  make 
every  effort  to  respond  timely  to 
legitimate  requests  for  documents  that 
have  been  made  available  to  the  public 
previously  but  that  are  no  longer 
available  through  the  means  noted 
above. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26200  Filed  10-17-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-70e6-2] 

Agency  Information  Collection 
ActWIties:  Submission  for  0MB 
Review;  Comment  Request, 
Compliance  Assurance  Monitoring 
Program  Information  Collection 
Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Compliance  Assurance 
Monitoring  Program.  40  CFR  part  64, 
OMB  Control  Number  2060-0376, 
expiration  date  September  30,  2001.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
biutlen  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  19,  2001. 


52918 


Federal  Register /Vol.  66,  No.  202  /  Thursday,  October  18,  2001 /Notices 


AOOAESSES:  Send  comments,  referencing 
EPA  ICR  No.  1663.03  and  OMB  Control 
No.  2060-0376,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington.  DC  20503.  I 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
E-Mail  at  auby.susan@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1663.03.  For  technical  questions 
about  the  ICR  contact  Barrett  Parker  at 
(919)-541-5635.  I 

SUPPLEMENTARY  INFORMATION: 

Tide 

Compliance  Assurance  Monitoring 
Program,  OMB  Control  Number  2060- 
0376.  EPA  ICR  Number  1663.03, 
expiration  date  September  30.  2001. 
This  is  a  request  for  extension  of  a 
currently  approved  collection. 

Abstract 

The  Clean  Air  Act  contains  several 
provisions  directing  us  to  require 
owners  or  operators  to  conduct 
monitoring  and  to  certify  that  they  are 
complying  with  applicable 
requirements.  These  provisions  are  set 
forth  in  both  title  V  (operating  permits 
provisions)  and  section  114  of  title  I 
(enforcement  provisions)  of  the  Act. 
Title  V  directs  us  to  implement 
monitoring  certification  requirements 
through  the  operating  permits  program. 
Section  504(b)  of  the  Act  allows  us  to 
prescribe  by  rule,  methods  and 
procediues  for  determining  compliance 
and  states  that  continuous  emission 
monitoring  systems  need  not  be 
required  if  other  methods  or  procedures 
provide  sufficiently  reliable  and  timely 
information  for  determining 
compliance.  Under  section  504(c),  each 
operating  permit  must  "set  forth 
inspection,  entry,  mo'nitoringi 
compliance,  certification,  and  reporting 
requirements  to  assure  comphance  with 
the  permit  terms  and  conditions." 
Section  114(a)(3)  requires  us  to 
promulgate  rules  on  enhanced 
monitoring  and  compliance 
certifications.  Section  114(a)(1)  of  the 
Act  provides  additional  authority 
concerning  monitoring,  reporting,  and 
recordkeeping  requirements.  That 
section  provides  the  Administrator  with 
the  authority  to  require  any  owner  or 


operator  of  a  source  to  install  and 
operate  monitoring  systems  and  to 
record  the  resulting  monitoring  data. 
Regulations  to  implement  these 
authorities  were  promulgated  at  62  FR 
54900  (October  22, 1997).  In  accordance 
with  section  503(e)  of  the  Act, 
monitoring  information  to  be  submitted 
by  source  owners  and  operators  as  pari 
of  their  monitoring  reports  and 
compliance  certifications  shall  be 
available  to  the  public,  except  as 
entitled  to  protection  from  (hsclosure  as 
allowed  in  section  114(c)  of  the  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
26,  2001,  (66  FR  20987);  no  comments 
were  received. 

Burden  Statement 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  43 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owner/operators  of  Title  V  sources, 
CAM  Rule. 

Estimated  Number  of  Respondents: 
2,020. 

Frequency  of  Response:  On  occasion, 
Semi-annually. 

Estimated  Total  Annual  Hour  Burden: 
172,698. 

Estimated  Total  Annualized  Capital, 
OErM  Cost  Burden:  $9,699,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 


techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1663.03  and 
OMB  Control  No.  2060-0376  in  any 
correspondence. 

Dated:  September  26,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 

[FR  Doc.  01-26266  Filed  10-17-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7085-2] 

Notic*  Of  Availability  of  ttw  Draft 
Guidwnca  on  Demonstrating 
Compliance  WIttt  the  Land  Disposal 
Rsstrictloffs  AHsmadva  Soil  Treatment 
Standards,  and  ttw  Draft  Interpretative 
Memorandum  on  tlie  Stabilization  of 
Organic-Bearing  Hazardous  Wastes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTXm:  Notice,  request  for  comments. 

summary:  The  intent  of  this  notice  is  to 
announce  the  availabiUty  for  public 
comment  of  two  draft  docxmients.  The 
first  docimient  is  titled  "Guidance  on 
Demonstrating  Compliance  With  the 
Land  Disposal  Restrictions  Alternative 
Soil  Treatment  Standards."  The  second 
dociiment  is  titled  "Interpretative 
Memorandum  on  the  Stabilization  of 
Organic-Bearing  Hazardous  Wastes."  By 
making  these  docimients  available  for 
review  and  comment,  we  hope  to 
encourage  greater  involvement  by  states, 
industry,  and  the  pubUc. 
DATES:  To  make  sure  we  consider  your 
comments  on  these  documents,  we  must 
receive  them  by  December  3,  2001. 
AOORESSES:  If  you  wish  to  conunent  on 
the  draft  "Guidance  on  Demonstrating 
Compliance  With  the  Land  Disposal 
Restrictions  Alternative  Soil  Treatment 
Standards,"  you  must  submit  an  original 
and  two  copies  of  the  comments 
referencing  Docket  No.  F-2001-DRG1- 
FFFFF.  If  you  wish  to  comment  on  the 
draft  "Interpretative  Memorandum  on 
the  Stabilization  of  Organic-Bearing 
-Hazardous  Wastes."  you  must  submit  an 
original  and  two  copies  of  the  comments 
referencing  Docket  No.  F-2001-DRG2- 
FFFFF.  If  using  regular  U.S.  Postal 
Service  mail  to:  RCRA  Docket 
Information  Center  (RIC).  Office  of  Solid 
Waste  (5305G).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA 
HQ).  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  If  using  special 
delivery,  such  as  overnight  express 
service,  send  to:  RCRA  Information 
Center  (RIC),  located  at  Crystal  Gateway 
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One,  1235  Jefferson  Davis  Highway, 
First  Floor,  Arlington,  Virginia  22202. 
Hand  deliveries  of  comments  should  be 
made  to  the  Arlington,  VA  address 
above.  You  may  also  submit  comments 
electronically  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
docket@epamail.epa.gov.  You  should 
identify  comments  in  electronic  format 
with  the  appropriate  docket  number. 
You  must  submit  all  electronic 
conmients  as  an  ASCII  (text)  file, 
avoiding  the  use  of  special  characters 
and  any  type  of  encryption.  If  you  do 
not  submit  comments  electronically. 
EPA  is  asking  prospective  commenters 
to  voluntarily  submit  one  additional 
copy  of  their  comments  on  labeled 
personal  computer  diskettes  in  ASCII 
(text)  format  or  a  word  processing 
format  that  can  be  converted  to  ASCII 
(text).  It  is  essential  to  specify  on  the 
disk  label  the  word  processing  software 
and  version/edition  as  well  as  the 
commenter's  name.  This  will  allow  us 
to  convert  the  comments  into  one  of  the 
word  processing  formats  utilized  by  the 
Agency.  Please  tise  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  We  emphasize  that 
submission  of  diskettes  is  not 
mandatory,  nor  will  it  resiilt  in  any 
advantage  or  disadvantage  to  any 
commenter. 

You  should  not  submit  electronically 
any  confidential  business  information 
(CBI).  You  must  submit  an  original  and 
two  cppies  of  the  CBI  imder  separate 
cover  to:  RCRA  CBI  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W). 
U.S.  EPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

The  Agency  urges  commenters 
submitting  data  in  support  of  their 
views  to  include  data  evidence  that 
appropriate  qualify  assurance/qualify 
control '  (QAVQC)  procedures  were 
followed  in  generating  the  data.  Data 
that  the  Agency  cannot  verify  through 
QA/QC  documentation  may  be  given 
less  consideration  or  disregarded  in 
developing  the  final  documents. 

You  may  view  public  comments  and 
supporting  materials  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway.  First  Floor,  Arlington, 
Virginia.  The  RIC  is  open  from  9  a.m.  to 
4  p.m..  Monday  through  Friday,  except 
for  Federal  holidays.  To  review  docket 
materials,  the  public  must  make  an 
appointment  by  calling  703-603-9230. 
The  public  may  copy  a  maximum  of  100 


'  For  guidance  as  to  how  to  do  so,  see  Final  Best 
Demonstrated  Available  Technology  (BDAT) 
Background  Document  for  Quality  Assurance/ 
Quality  Control  Procedures  and  Methodology: 
USEPA.  October  23, 1991. 


pages  frt)m  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15  pet 
page.  Each  docket  index  and  notice  is 
available  electronically.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  accessing  these 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  obtain  copies 
of  the  draft  docimients.  contact  the 
RCRA  Hotline  at  (800)  424-9346  (toll- 
free)  or  TDD  (800)  553-7672  (hearing 
impaired).  In  the  Washington,  DC. 
metropolitan  area,  call  (703)  412-9810 
or  TDD  (703)  412-3323.  For  information 
on  specific  aspects  of  the  draft 
"Guidance  on  Demonstrating 
Compliance  With  the  Land  Disposal 
Restrictions  Alternative  Soil  Treatment 
Standards,"  contact  Rhonda  Minnick, 
Office  of  SoUd  Waste  (5302W).  U.S. 
EPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460.  Rhonda 
Minnick  may  be  reached  at  703-308- 
8771,  minnick.rhonda9epa.gov.  For 
specific  information  on  specific  aspects 
of  the  draft  "Interpretative 
Memorandimi  on  the  Stabilization  of 
Organic-Bearing  Hazardous  Wastes." 
contact  Rita  Chow,  Office  of  Solid  Waste 
(5302W).  U.S.  EPA.  Ariel  Rios  Building. 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  IX!  20460.  Rita  Chow  may 
he  reached  at  703-308-6158, 
chow.rita@epamail.epa.gov. 
SUPPI-EMENTARY  MFORMATKM: 

I.  Availability  of  Draft  Documents  on 
Internet 

Please  follow  these  instructions  to 
access  the  draft  documents  from  the 
World  Wide  Web  (WWW):  (1)  For  the 
draft  "Guidance  on  Demonstrating 
Compliance  With  the  Land  Disposal 
Restrictions  Alternative  Soil  Treatment 
Standards,"  type  http://www.epa.gov/ 
and  (2)  For  the  draft  "Interpretative 
Memorandum  on  the  Stabilization  of 
Organic-Bearing  Hazardous  Wastes," 
type  http://www.epa.gov/. 

n.  Guidance  on  Demonstrating 
Compliance  With  the  Land  Disposal 
Restrictions  Alternative  Soil  Treatment 
Standards 

A.  What  Are  the  Land  Disposal 
Restrictions  (LDR)  Alternative  Soil 
Treatment  Standards? 

The  Agency  promulgated  alternative 
LDR  treatment  standards  for  hazardous 
soil  in  the  Phase  IV  rule,  published  May 
26. 1998  (63  FR  28556  and  40  CFR 
268.49).  The  LDR  treatment  standards 
apply  to  soils  contaminated  with  ^ 

hazardous  wastes  which  are  excavated 
and  will  be  land  disposed.  Under  the 
LDR  regulations,  you  may  elect  to  meet 


either  the  alternative  soil  treatment 
standards  at  40  CFR  268.49,  or  the  more 
generic  treatment  standards  at  40  CFR 
268.40.  The  alternative  treatment 
standards  require  that  such  hazardous 
soil  be  treated  to  reduce  concentrations 
of  hazardous  constituents  by  90  percent, 
or  to  meet  the  hazardous  constituent 
concentrations  that  are  10  times  the 
Universal  Treatment  Standard  (UTS) 
found  at  40  CFR  268.48.  whichever  is 
greater. 

B.  What  Is  Included  in  the  Draft 
Guidance  Document? 

The  interim  guidance  discusses  the 
alternative  treatment  standards  and  why 
they  were  developed.  It  then  presents 
step-by-step  guidance  on  statistical  and 
non-statistical  approaches  that  can  help 
you  measure  compliance  with  the 
alternative  soil  treatment  standards. 

C.  Can  the  Draft  Guidance  Be  Used 
Now? 

We  are  requesting  comment  on  the 
guidance  before  it  is  finalized.  However, 
since  the  document  provides  guidance 
regarding  existing  rules,  and  does  not 
impose  any  regulatory  requirements,  it 
may  be  referred  to  for  assistance  in  how 
to  apply  those  underlying  rules. 

m.  Interpretative  Memorandum  on  the 
Stabilization  of  Organic-Bearing 
Hazardous  Wastes 

A.  What  Is  the  Purpose  of  This  Draft 
Interpretative  Memorandum? 

The  use  of  stabilization  for  organic- 
bearing  hazardous  wastes  to  comply 
with  Land  Disposal  Restrictions  (LDR) 
has  been  of  interest  to  the  regulated 
community.  This  draft  interpretative 
memorandimi  discusses  circtimstances 
where  stabilization  of  hazardous  organic 
constituents  may  be  a  permissible  form 
of  treatment,  where  it  may  be  classified 
as  impermissible  dilution  under  the 
LDR  program,  and  describes  factors  to 
consider  when  making  these 
evaluations. 

B.  Request  for  Comment 

The  Agency  is  requesting  comment  on 
this  draft  interpretative  memorandum 
prior  to  being  finalized.  Specifically,  the 
Agency  is  seeking  comment  on  the  need 
for  this  interpretative  memorandum, 
additional  situations  and  factors  where 
stabilization  may  be  inappropriate,  as 
well  as  appropriate  for  organic-bearing 
hazardous  wastes,  and  treatment 
performance  data  on  cases  where 
stabilization  was  used  to  treat  organic- 
bearing  hazardous  wastes. 

The  guidance  document  is  not  a 
binding  regulation,  and  any  decisions 
regarding  legality  of  organic 
stabilization  activities  must  still  be 
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justified  on  a  case-by-case  basis,  not 
merely  by  reference  to  the  guidance 
dociunent.  Within  these  constraints, 
persons  are  free  to  consult  the 
interpretive  memorandum  as  an  aid  in 
addressing  issues  regarding  legality 
under  existing  rules  of  organic 
stabilization  activities. 

Dated:  October  4.  2001. 
Elizabeth  A.  Cotsworth, 
Director,  Office  of  Solid  Waste. 
[FR  Doc.  01-26087  Filed  10-17-01;  8:45  ami 
BNJJNG  CODE  a9«0-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7086-5] 

Ctoan  Wttar  Act  Class  II:  Proposad 
Consant  Agraamant  and  Opportunity 
To  ConNnant  Ragarding  tha  South 
East!  Ragkmal  Raclamation  Authority 
("S.E.R.R  JL")  Procaading  Under  Claan 
Water  Act  Saction  309(gKi),  (2)(B)  and 
40  CFR  22.13(b) 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
action:  Notice. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  Complaint/Consent 
Agreement  for  alleged  violations  of  the 
Clean  Water  Act  ("Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  Complaint/ 
Consent  Agreement. 

EPA  is  authorized  imder  section 
309(g)  of  the  Act.  33  U.S.C.  1319(g),  to 
assess  a  civil  penalty  after  providing  the 
person  subject  to  the  penalty  notice  of 
the  proposed  penalty  and  the 
opportunity  for  a  hearing,  and  after 
providing  interested  persons  notice  of 
the  proposed  penalty  and  a  reasonable 
opportunity  to  comment  on  its  issuance. 
Under  section  309(g).  any  person  who 
violates  section  405  of  the  Clean  Water 
Act,  33  U.S.C.  1345,  may  be  assessed  a 
penalty  in  a  "Class  II"  administrative 
penalty  proceeding. 

Class  II  proceedings  under  section 
309(g)  are  conducted  in  accordance  with 
the  "Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties,  Issuance 
of  Compliance  or  Corrective  Action 
Orders,  and  the  Revocation. 
Termination  or  Suspension  of  Permits," 
40  CFR  part  22  ("Consolidated  Rules"), 
published  at  64  FR  40138.  40177  (July 
23, 1999).  The  procedures  through 
which  the  public  may  submit  written 
comment  on  a  proposed  Class  II  order 
or  participate  in  a  Class  II  proceeding, 
and  the  procedures  by  which  a 
respondent  may  request  a  hearing,  are 


set  forth  in  the  Consolidated  Rules.  The 
deadline  for  submitting  public  comment 
on  a  proposed  Class  11  order  under  40 
CFR  22.13(b)  and  22.45(b)  is  forty  (40) 
days  after  publication  of  this  notice. 

On  September  28.  2001  EPA  filed 
with  Danielle  Carr.  Regional  Hearing 
Clerk,  U.S.  EPA,  Region  K,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1391,  the 
following  Complaint/Consent 
Agreement: 

In  the  Matter  of  South  East  Regional 
Reclamation  Authority  (S.E.R.R.A.), 
Docket  No.  CWA-9-2001-0004. 

Forthe  alleged  violations  set  forth  in 
the  Complaint/Consent  Agreement, 
Respondent  S.E.R.R.A.  agrees  to  pay  to 
the  United  States  a  civil  penalty  of 
$72,000  (seventy-two  thousand  dollars) 
for  violations  of  section  405  of  the  Act, 
33  U.S.C.  1345,  for  the  preparation  and 
application  of  improperly  treated 
sewage  sludge. 

Procedures  by  which  the  public  may 
comment  on  a  proposed  Class  11  penalty 
or  participate  in  a  Class  11  penalty 
proceeding  are  set  forth  in  the 
Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  11  penalty  is  forty  (40) 
days  after  issuance  of  public  notice  in 
a  proceeding  pursuant  to  section 
309(g)(1)  of  the  Act  and  40  CFR  22.13(b) 
and  22.45(b). 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint/Consent  Agreement  or  other 
docimients  filed  in  this  proceeding 
comment  upon  the  proposal  assessment, 
or  otherwise  participate  in  the 
proceeding  should  contact  Danielle 
Carr,  Regional  Hearing  Clerk,  U.S.  EPA, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  California  94105.  (415)  744- 
1391.  The  administrative  record  for  this 
proceeding  is  located  in  the  EPA 
Regional  Ofhce  identified  above,  and 
the  file  will  be  open  for  public 
inspection  during  normal  business 
hours.  All  information  submitted  by 
S.E.R.R.A.  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information. 
In  order  to  provide  opportunity  for 
public  comment,  EPA  will  issue  no  final 
order  assessing  a  penalty  in  these 
proceedings  prior  to  forty  (40)  days  after 
the  date  of  publication  of  this  notice. 

Dated:  September  28.  2001. 
Mike  Schultz. 
Director.  Water  Division. 
[FR  Doc.  01-26267  Filed  10-17-01;  8:45  am) 
BUJNO  cooe  aaao-so-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  01-2393] 

Renewal  of  North  American  Numbering 
Council  Charter 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  October  15,  2001,  the 
Commission  released  a  public  notice 
announcing  GSA  approves  renewal  of ' 
North  American  Nimibering  Council 
charter  through  October  4,  2003.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  renewal  of  the 
North  American  Numbering  Council 
,  charter  through  October  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-2320  or  dblue@fcc.gov.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau.  Federal 
Communications  Commission,  445 
Twelfth  Street.  SW,  Room  6-A207, 
Washington,  DC  20554.  The  fax  number 
is:  (202)  41&-2345.  The  TTY  number  is: 
(202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
October  15,  2001. 

The  GSA  has  renewed  the  charter  of 
the  North  American  Numbering  Council 
(Council)  through  October  4,  2003.  The 
Coimcil  will  continue  to  advise  the 
Federal  Communications  Commission 
(Commission)  on  rapidly  evolving  and 
competitively  significant  numbering 
issues  feeing  the  telecommunications 
industry. 

In  October  1995,  the  Commission 
established  the  North  American 
Numbering  Council,  a  Federal  advisory 
committee  created  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C,  App.  2  (1988),  to  advise  the 
Commission  on  issues  related  to  North 
American  Numbering  Plan  (NANP) 
administration  in  the  United  States, 
including  local  number  portability 
administration  issues.  The  original 
charter  of  the  Council  was  effective  on 
October  5, 1995,  establishing  an  initial 
two-year  term.  The  first  amended 
charter  was  effective  on  October  5, 1997, 
renewing  the  term  of  the  Council  for  an 
additional  two  years.  The  second 
amended  charter  was  effective  on 
October  5, 1999.  renewing  the  term  of 
the  Council  for  an  additional  two  years. 

Since  the  last  charter  renewal,  the 
Council  has  provided  the  Commission 
with  critically  important 
recommendations  regarding  numbering 
issues.  During  the  term  of  the  prior 
amended  charter,  the  Council  made 
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recommendations  on  issues  which 
included:  (1)  Thousands-block  nimiber 
pooling  procedures  and  administrator; 
(2)  cost  for  the  COCUS  replacement  tool 
used  to  collect  number  utilization  and 
forecast  data;  (3)  Industry  Numbering 
Committee  (INC)  NANP  Expansion 
Assumptions;  (4)  NANPA  electronic  file 
transfer  capability  for  receiving 
utilization  and  forecast  data;  (5) 
secondary  definitions  for  numbering 
categories;  (6)  niunber  administration 
auditor  technical  requirements;  (7) 
thousands-block  number  pooling 
administrator  technical  requirements; 
(8)  fees  for  reserved  numl)ers;  and  (9) 
wireless  number  portability  technical, 
operational  and  implementation 
requirements. 

The  Coimcil  is  currently  considering 
and  formulating  recommendations  on 
other  important  numbering-related 
issues  that  will  require  work  beyond  the 
term  of  the  present  charter.  The  term  of 
the  Coimcil's  third  amended  charter 
begins  October  5,  2001  and  runs  through 
October  4,  2003. 

The  value  of  this  federal  advisory 
committee  to  the  telecommunications 
industry  and  to  the  American  public 
cannot  be  overstated.  Numbers  are  the 
means  by  which  consimiers  gain  access 
to,  and  reap  the  benefits  of.  the  public 
switched  telephone  network.  The 
Council's  recommendations  to  the 
Commission  will  facilitate  fair  and 
efficient  numbering  administration  in 
the  United  States,  and  will  ensure  that 
nimibering  resources  are  available  to  all 
telecommunications  service  providers 
on  a  fair  and  equitable  basis,  consistent 
with  the  requirements  of  the 
Telecommunications  Act  of  1996. 

Federal  Communications  Commission. 

Diane  GriCBn  Hannon, 

Acting  Chief,  NetwoHc  Services  Division, 

Common  Carrier  Bureau. 

[FR  Doc.  01-26372  Filed  10-17-01;  8:45  am] 

BNJJNQ  cooe  671 2-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  9fr-197] 

RIN  3060-AG53 

Nawapapar/Radio  Croaa-Ownarahip 
Watvar  Policy 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  termination  of 

proceeding. 

SUMMARY:  The  Commission  terminates 
this  proceeding  because  it  has  initiated 
a  new  rulemaldng  proceeding  that 
considers  broader  issues  that  subsimie 


those  raised  in  the  proceeding  being 
terminated. 

DATES:  The  Commission  terminates  MM 

Docket  No.  96-197  effective  October  18, 

2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

J.  Bash,  (202)  418-2130  or 

ebash@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  began  this  proceeding  in 
1996  when  it  released  a  Notice  of 
Inquiry  [NOfi  61  FR  53694  (October  15, 
1996)  in  MM  Docket  No.  96-197.  The 
NOI  asked  whether  the  Commission 
should  change  its  policies  regarding 
waiver  of  the  newspaper/broadcast 
cross-ownership  rule  for  newspaper/ 
radio  combinations.  The  Commission 
now  has  released  a  Notice  of  Proposed 
Rulemaking  (NPflAf),  66  FR  50991 
(October  5,  2001),  that  asks  whether  the 
Commission  should  eliminate  or  modify 
the  newspaper/broadcast  cross- 
ownership  rule.  As  a  result,  the  NPRM 
seeks  comment  not  just  on  whether  the 
Commission  should  change  its  waiver 
policies  for  newspaper/radio 
combinations,  but  also  on  whether  the 
Commission  should  change  its  rule  and/ 
or  waiver  policies  for  newspaper/radio 
and  newspaper/television  combinations. 
The  issues  raised  in  the  NPRM  therefore 
subsume  those  raised  in  the  NOI.  As  a 
result,  the  Commission  terminates  the 
NOI  proceeding.  In  doing  so,  the 
Commission  recognizes  that  it  has,  in  a 
handful  of  cases,  waived  the 
newspaper/broadcast  cross-ownership 
rule,  subject  to  the  outcome  of  the  NOI. 
All  such  waivers  will  now  be  subject  to 
the  outcome  of  the  NPRM. 

Ordering  Clauses:  The  Commission 
terminates  MM  Docket  No.  96-197. 

Federal  Communications  Commission. 

Nfagalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-26175  Filed  10-17-01;  8:45  am] 

BMJJNQ  CODE  STia-OI-P 


FEDERAL  ELECTION  COMMISSION 
Sunahlna  Act  Noticaa 

AGENCY:  Federal  Election  Commission. 

DATE  A  TIME:  Tuesday,  October  23,  2001 

at  10  a.m. 

PUU:e:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g.  §  438(b),  and  Title  26, 
U.S.C. 


Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

PREVIOUSLY  ANNOUNCED  DATE  &  TIME: 
Thursday,  October  25,  2001.  Meeting 
Open  to  the  Public. 
This  meeting  has  been  cancelled. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

IFR  Doc.  01-26464  Filed  10-16-01;  2:59  pml 

BILLING  COOE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Bank  Control  Noticaa; 
Acquiaition  of  Shares  of  Bank  or  Bank 
Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofGce  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  1 ,  2001 . 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
aiinois  60690-1414: 

1 .  Abdula  Family  Limited 
Partnership,  Fred  Abdula  Revocable 
Trust,  Anna  Marie  Abdula  Revocable 
Trust,  Fred  Abdula,  and  Anna  Abdula, 
all  of  Waukegan,  Illinois;  to  retain 
voting  shares  of  Northern  States 
Financial  Corporation,  Waukegan, 
Illinois,  and  thereby  indirectly  retain 
voting  shares  of  Bank  of  Waukegan. 
Waukegan.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  12.  2001. 
lennifer  |.  Joluison, 
Secretary  of  the  Board. 
[FR  Doc.  01-26195  Filed  10-17-01:  8:45  ami 
MLUNG  CODE  S210-01-S 
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FEDERAL  RESERVE  SYSTEM 

FoffiMrtton*  of,  AcquisitkMM  by,  and 
Margars  of  Bank  Holding  Companies 

The  companies  hsted  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  tielow. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the' Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13, 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1 .  Home  Federal  Bancorp,  Seymour, 
Indiana:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Home  Federal 
Savings  Bank,  Seymour,  Indiana. 

B.  Federal  Reserve  Bank  otSt  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  First  Banks.  Inc.,  St.  Louis, 
Missouri:  to  acquire  100  percent  of  the 
voting  shares  of  Plains  Financial 
Corporation.  Des  Plaines,  Illinois,  and 
thereby  indirectly  acquire  voting  shares 
of  PlainsBank  of  Illinois,  National 
Association,  Des  Plaines,  Olinois. 


Board  of  Governors  of  the  Federal  Reserve 
System,  OctolMr  12,  2001. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

(FR  Doc.  01-26196  Filed  10-17-01:  8:45  am] 
aaUNG  CODE  6210-01-S 

c" 

FEDERAL  RESERVE  SYSTEM 

Fadarai  Open  Marlcat  Committaa; 
Domestic  Policy  Diractiva  of  August 
21,2001 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  August  21,  2001.  SubsequenUy,  that 
domestic  policy  directive  was  amended 
at  a  telephone  conference  meeting  held 
on  September  17,  2001.' 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-nm  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  reducing  the  federal 
funds  rate  to  an  average  of  around  3-1/ 
2  percent. 

On  September  17,  2001,  the 
Committee  reduced  the  intended  federal 
funds  rate  by  a  further  1/2  percentage 
point  to  an  average  of  around  3  percent. 

By  order  of  the  Federal  Open  Market 
Committee,  October  12,  2001. 

Donald  L.  Kohn, 

Secretary.  Federal  Open  Market  Committee. 
(FR  Doc.  01-26304  Field  10-17-01;  8:45  am) 

BILUNG  CODE  SMO-OI-S 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0121] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Contractor's  Report  of  Salaa 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  extensino  of  an 
existing  OMB  clearance. 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  August  21,  2001, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting  and  the  subsequent  amendment,  are 
available  upon  request  to  the  Board  of  Governors  of 
the  Federal  Reserve  System.  Washington,  D.C. 
20551.  The  minutes  are  published  in  the  Federal 
Reserve  Bulletin  and  in  the  Board's  annual  report. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement . 
concerning  Contractor's  Report  of  Sales. 
A  request  for  public  comments  was 
published  at  66  FR  37233,  July  17,  2001. 
No  comments  were  received. 
DATES:  Comments  must  be  submitted  on 
or  before  November  19,  2001. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Ed  Springer, 
GSA  Desk  Officer,  OMB,  Room  10236, 
NEOB.  Washington.  DC  20503,  and  a 
copy  to  Stephanie  Morris,  General 
Services  Administration,  Regulatory 
Secretariat,  1800  F  Street,  NW.,  Room 
4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer,  Acquisition  Policy 
Division,  GSA  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection,  3090- 
0121,  concerning  Contractor's  Report  of 
Sale.  The  information  is  used  primarily 
by  contracting  officers  to  estimate 
requirements  for  the  subsequent  year, 
evaluate  the  effectiveness  of  a  schedule, 
negotiate  better  prices  based  on  volume 
and  for  special  reports. 

B.  Annual  Report  Burden 

Number  of  Respondents:  9,214. 

Total  Annual  Responses:  184,280. 

Percentage  of  these  responses 
collected  electronically:  100. 

Avemge  hours  per  response:  .0083 
hrs. 

Total  Burden  Hours:  1530. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP),  1800  F  Street,  NW.,  Room  4035. 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090—121, 
Contractor's  Report  of  Sales,  in  all 
correspondence. 

Dated:  October  1 1 ,  2001 . 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  01-26291  Filed  10-17-01;  8:45  am) 

■UMQ  CODE  6«>-34-« 
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GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0060] 

Sulxniaaion  for  OMB  Review; 
Comment  Requeat  Entitled  Contract 
Financing 

agency:  General  Services 
Administration  (GSA). 
action:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Contract  Financing.  A 
request  for  public  comments  was 
published  at  66  FR  36789,  July  13,  2001. 
No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  November  19,  2001. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  officer,  OMB,  Room 
10236,  NEOB,  Washington,  DC  20503, 
and  a  copy  to  Stephanie  Morris,  General 
Services  Administration  (MVP),  1800  F 
street,  NW.,  Room  4035,  Washington, 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection,  3090- 
0080,  concerning  Contract  Financing. 
This  clause  at  552.232-79  in  the  GSA 
Acquisition  Manual  requires  building 
services  contractors  to  submit  a  release 
of  claims  before  final  payment  is  made. 
GSA  Form  1142.  Release  of  Claims,  is 
the  vehicle  for  this  release  and 
standardizes  information,  that 
eliminates  the  necessity  for  contractors 
to  prepare  their  own  release  of  claims. 

B.  Annual  Reporting  Burden. 

Respondents:  2.000. 
Annual  Responses:  2,000. 
Avemge  Hours  Per  Response:  .1. 
Burden  Hours:  200. 

Obtaining  Copies  of  Proposals 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 


Administration,  Acquisition  Policy 
Division  (MVP),  1800  F  Street,  NW.. 
Room  4035.  Washington,  DC  20405.  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0080, 
Contract  Financing,  in  all 
correspondence. 

Dated:  October  11,  2001. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  01-26292  Filed  10-17-01:  8:45  am] 

BILUNG  CODE  a8»-61-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0007] 

Sulxniaaion  for  OMB  Review; 
Comment  Raquaat  Entitlad 
Contractor'a  Quallflcationa  and 
Rnanclal  Information 

agency:  Office  of  the  Chief  Financial 

Officer  (B).  GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  extension  of  a 

currently  approved  OMB  clearance 

(3090-0007). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Contractor's  Qualifications 
and  Financial  Information.  A  request  for 
public  comments  was  published  at  66 
FR  41029,  August  6,  2001.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  November  19,  2001. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer.  GSA  Desk  Officer,  OMB, 
Room  10236,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  Stephanie  Morris, 
General  Services  Administration  (MVP). 
1800  F  Street  NW..  Room  4035 
Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Kosar,  Office  of  the  Chief    NV^ 
Financial  Officer,  GSA  (202)  501-2029.  ' 
SUPPLEMENTARY  MFORMATION: 

A.  Purpose 

The  General  Service  Administration  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend 
information  collection,  3090-0007, 
concerning  Contractor's  Qualifications 


and  Financial  Information.  This  form  is 
used  to  determine  the  financial 
capability  of  prospective  contractors  as 
to  whether  they  meet  the  financial 
responsibility  standards  in  accordance 
with  the  Federal  Acquisition  Regulation 
(FAR)  and  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR). 

B.  Annual  Reporting  Burden 

Respondents:  2,306. 
Annual  responses:  2,767. 
Average  hours  per  response:  2.5. 
Burden  hours:  6,917. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Service 
Administration,  Acquisition  Policy 
Division  (MVP),  Room  4035,  1800  F 
Street  NW,  Washington,  DC  20405,  or  by 
telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0007. 
Contractor's  Qualifications  and 
Financial  Information,  in  all 
correspondence. 

Dated:  October  11.  2001. 
Al  Matera. 

Director.  Acquisition  Policy  Division. 
[FR  Doc.  01-26293  Filed  10-17-01;  8:45  am) 

BNJJNG  COOE  6«20-«1-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0027] 

Submiaaion  for  OMB  Review; 
Comment  Requeat  Entitled  GSAR,  Part 
542,  Contract  Adminlatration,  and  Part 
546,  Quality  Aaauranca 

AGENCY:  Acquisition  Policy,  GSA. 
ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  GSAR,  Part  542,  Contract 
Administration,  and  Part  546,  Quality 
Assurance.  A  request  for  public 
comments  was  published  at  66  FR 
37232,  July  17,  2001.  No  comments 
were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  November  19,  2001. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden. 
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should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  0MB, 
Room  10236.  NEOB.  Washington,  DC 
20503,  and  a  copy  to  Stephanie  Morris, 
General  Services  Administration  (MVP), 
1800  F  Street,  NfW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (0MB)  to  review  and 
approve  information  collection,  3090- 
0027,  concerning  GSAR,  Part  542, 
Contract  Administration,  and  Part  546, 
Quality  Assurance.  Under  certain 
contracts,  because  of  reliance  on 
contractor  inspection  in  lieu  of 
Government  inspection,  GSA's  Federal 
Supply  Service  (FSS)  requires 
docimiention  from  its  contractors  to 
effectively  monitor  contractor 
performance  and  ensure  that  it  will  be 
able  to  take  timely  action  should  that 
performance  be  deficient. 

B.  Annual  Reporting  Burden 

Respondents:  4604. 
Annua]  Responses:  1 16,869. 
Burden  Hours:  7830. 

Obtaining  Copies  of  Proposals: 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP).  1800  F  Street.  NW., 
Room  4035,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0027, 
GSAR,  Part  542,  Contract 
Administration,  and  Part  546,  Quality 
Assurance,  in  all  correspondence. 


Dated:  October  1 1 ,  2001 . 
Al  Matera, 

Director.  Acquisition  Policy  Division. 

|FR  Doc.  01-26294  Filed  10-17-01;  8:45  ami 

BIUJNGCOOE  6S20-61-II 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-249] 

Agency  Information  CollectkNi 
Activities:  Proposed  Collection; 
Comment  Request  i 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 


In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Hiunan  Services,  is  pubUshing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Hospice  Cost 
Report  and  Supporting  Regulations  in 
42  CFR  413.20,  and  413.24;  Form  No.: 
CMS-R-0249  (OMB#  0938-0758);  Use: 
Medicare  certified  hospice  programs 
must  file  an  annual  cost  report  with 
CMS.  This  report  contains  information 
on  overhead  costs,  assets,  depreciation, 
and  compensation  which  will  be  used 
for  hospice  rate  evaluations.;  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit.  Not-for-profit 
institutions,  and  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
1,720;  Total  Annual  Responses:  1,720; 
Total  Annual  Hours:  302,720. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

CMS,  Office  of  Information  Services, 
Seciuity  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards  Attention: 
Dawn  Willinghan,  CMS-R-249.  Room 
N2-14-26  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 


Dated:  October  10,  2001. 
John  P.  Burke  m. 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[PR  Doc.  01-26286  Filed  10-17-01;  8:45  am] 
nUJNG  CODE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration  . 

Anti-lntactive  Drugs  Advisory 
Committee;  Notice  of  Mssting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  conunittee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Niame  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  7,  2001,  from  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Kennedy 
Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Contact  Thomas  H.  Perez,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-6758,  e-mail: 
PerezT@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12530. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  consider 
the  safety  and  efficacy  of  a  new  drug 
application  (NDA)  50-710,  Pfizer,  Inc., 
for  1-day  and  3-day  dosing  regimens  of 
azithromycin  suspension  for  the 
treatment  of  otitis  media. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  30,  2001.  Oral 
presentations  hom  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  30,  2001,  and 
submit  a  brief  statement  of  the  general 


Federal  Register /Vol.  66,  No.  202  /  Thursday.  October  18.  2001 /Notices 


52925 


nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  11,  2001. ■ 
Linda  A.  Suydam. 
Senior  Associate  Commissioner.      , 
[PR  Doc.  01-26276  Filed  10-17-01;  8:45  am] 
BILLMG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Health 

Proposed  Collsction;  Comment 
Request;  The  Natiortal  Cancer  Instituts 
information  Sarvlcs  Comprshsnsh/e 
Evaluation 

summary:  In  compliance  with  the 
reqtiirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


National  Cancer  Institute  (NCI),  the 
National  histitutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  The  National  Cancer  Institute 
Cancer  Information  Service 
Comprehensive  Evaluation.  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
The  NCI  Office  of  Communications  has 
dedicated  resources  to  the  Cancer 
Information  Service  Branch  to  conduct 
an  independent,  scientifically  designed 
and  implemented  evaluation  of  the 
Cancer  Information  Service  (QS),  an 
NCI  program  that  serves  as  a  national 
resource  for  information  and  education 
about  cancer.  The  study  will  assess  the 
extend  to  which  the  program  has  been 
implemented  and  the  impact  and 
outcomes  of  the  program  in  affecting  the 
public  and  CIS  partners.  Partners  are 
national,  state,  and  regional 
organizations  that  collaborate  with  QS. 

For  this  study,  four  separate  data 
collection  efforts  will  be  conducted:  (1) 


The  National  User  Survey,  a  survey  of 
a  sample  of  CIS  Information  Service 
users;  (2)  The  National  Partner  Sturey, 
a  survey  of  a  sample  of  CIS  networking, 
education  program,  and  program 
development  partners;  (3)  The  Case 
Study  Partner  Survey  in-depth 
interviews  with  selected  partners;  and 
(4)  The  Case  Study  Audience  Survey,  a 
survey  of  audiences  served  by  selected 
partners.  The  National  User  Survey,  The 
National  Partner  Siuvey,  and  The  Case 
Study  Partner  Survey  will  be  collected 
using  telephone  interviews.  The  Case 
Study  Audience  Survey  will  be 
collected  using  self-administered  paper 
and  pencil  surveys  of  target  audiences. 
The  findings  will  form  the  basis  of 
annual  reports  on  evaluation  findings. 
These  reports  will  provide  assistance  in 
improving  the  programs,  products,  and 
services  of  CIS.  Frequency  of  Response: 
One  time  only  with  the  exception  of  the 
Case  Study  Incidence  Survey  which 
includes  a  pre  and  post  s'lrvey.  Affected 
Public:  Organizations,  individuals  and 
households.  Type  of  Respondents: 
Adults  using  CIS  services  and  QS 
partners.  The  aimual  reporting  burden  is 
as  follows: 


Table  1.— Respondent  and  Burden  Estimate 


Typed 
respondents 


Estimated 

number  of 

resportdents 


Estimated 
numtier  of 
responses  of 
per  respond- 
ent 


Average 

burden  txxjrs 
per  response 


Estio^ated 
total  burden 
hours  re- 
quested 


Estimated 

annualized 

burden 

(over  3  years) 


TTm  National  User  Survey 


Screener  respondent 
CIS  users 


625 
1875 


0.06 
0.42 


50 
788 


17 
263 


The  National  Partner  Survey 


CIS  partners 


1000 


0.75 


750 


2S0 


TTie  Ceee  Study  Partner  Survey 


CIS  partners 


24 


0.75 


18 


TTie  Case  Study  Audience  Survey 


Event  audience  

1200 

2 

0.25 

600 

200 

Tdal              

4724 

0.45 

2206 

736 

The  annualized  cost  to  respondents  is 
estimated  at:  $7,592.  There  are  no 
Capital  Cost  to  report.  There  are  jio 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  inviteid  on  one  or  more  of  the 
following  points:  (1)  Whether  the 


proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the  ' 
methodology  and  assumptions  used;  (3) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  the  use  of 
appropriate  automated,  electronic. 

mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATX>N  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact 
Madeline  La  Porta,  Project  Officer  for 
Evaluation,  Cancer  Information  Service 
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Branch,  National  Cancer  bistitute,  6116 
Executive  Boulevard,  MSC  8322, 
Bethesda.  Maryland  20892-6322, 
telephone  (301)  594-8025,  fox  (301) 
402-0555. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
December  17,  2001. 

Dated:  October  9.  2001. 
Reesa  L.  Nichols, 
NCI  Project  Clearance  Liaisori 
|FR  Doc.  01-26218  Filed  10-17-01;  8:45  am] 
■LUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

National  institutes  of  Hsalth 

National  Center  for  Alternative 
Medicine;  Federal  Assistance  to  the 
Thomas  Jefferson  University  Hospital 
Center  for  Integrative  Medicine 

ACTKM:  Notice  of  grant  award. 

.  SUMMARY:  The  National  Center  for 
Complementary  and  Alternative 
Medicine  (NCCAM),  National  Institutes 
of  Health  (NIH),  awarded  a  grant  for 
$500,000  in  fiscal  year  (FY)  2001  to 
Thomas  Jefferson  University  Hospital  in 
Philadelphia.  PA.  The  grant  provides 
federal  assistance  to  support  the  Center 
for  Integrative  Medicine.  The  award  was 
made  from  funds  appropriated  under 
Public  Law  106-544  (Health  and  Human 
Services  Appropriation  Act  for  FY 
2001). 

Availability  of  Funds:  Total  costs  of 
$500,000  were  made  available  for 
obligation  to  support  this  project  for  a 
single  project/budget  period  beginning 
in  FY  2001,  from  September  30,  2001  to 
August  31,  2002. 

Other  Award  Information:  This  is 
intended  to  be  a  one-time  program. 

ron  FURTHER  INFORMATION  CONTACT: 
Victoria  C.  Carper,  MPA  Grants 
Management  Officer,  National  Center  for 
Complementary  and  Alternative 
Medicine,  6707  Democracy  Blvd. 
Bethesda,  MD  20892;  telephone  301- 
594-9102. 

Dated:  September  9,  2001. 
Yvonne  Maddox, 

Acting  Deputy  Director.  National  Institutes 

ofHealth. 

(PR  Doc.  01-26219  Filed  10-1,7-01;  8:45  ami 

BNJJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Information  Resources  For  Radiation  Science. 

Date:  November  8,  2001. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Boulevard,  8th 
Floor,  Room  8146.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Gerald  G.  Lovinger.  PhD. 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8101,  Rockville,  MD 
20892-7405,  301/496-7987. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  October  11.  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26213  Filed  10-17-01;  8:45  am) 

BHJJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  herebj'  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-B()3). 

Date:  November  7.  2001. 

Time:  9  AM  to  10  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Michele  L.  Barnard,  PhD.. 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  753.  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  301/594- 
8898. 

Name  of  Committee:  National  Institutes  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-5(J3). 

Date:  November  15,  2001. 

Time:  2  PM  to  3  PM, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza.  6707  Democracy 
Blvd..  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Francisco  O.  Calvo,  PhD., 
Chief,  Review  Branch.  DEA,  NIDDK.  Room 
752,  6707  Democracy  Boulevard,  National 
Institutes  ofHealth,  Bethesda.  MD  20892- 
6600.(301)594-8897. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  10.  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26207  Filed  10-17-01:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

National  institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  7.  2001. 

Time:  8  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Stanley  C.  Oaks,  Jr.,  PhD., 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda. 
MD  20892-7180.  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  October  10,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-26208  Filed  10-17-01;  8:45  am) 

■LUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Natiortal  Institule  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Aging  Special  Emphasis  Panel, 
September  19,  2001,  7  p.m.  September 
20,  2001,  5  p.m.  Halhnark  hm,  110  F 
Street,  Davis,  CA,  95616  which  was 
published  in  the  Federal  Register  on 
September  19,  2001,  66  FR  48266. 


The  meeting  will  now  be  held  October 
23-24  at  the  same  location  and  time. 
The  meeting  is  closed  to  the  public. 

Dated:  October  10,  2001. 
LaVeme  Y.  Stringfield, 

rector.  Office  of  Federal  Advisory 
>mmittee  Policy. 
Doc.  01-26209  Filed  10-17-01;  8:45  am] 

COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  HeaKh; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dkite;  October  29,  2001. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  6001 
Executive  Boulevard,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  )oel  Sherrill,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6102. 
jshenil@mail.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  5,  2001. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  ofHealth,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  Person:  )oel  Sherrill,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149,  MSC  9606, 


Bethesda.  MD  20892-9606,  301-443-6102, 
jsherril@mail.nih  .gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  ofHealth,  6001  Executive  Blvd.. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Harry  ).  Haigler.  PhD, 
Associate  Director  for  Staff  Development. 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center,  6001  Executive  Blvd., 
Rm.  6150.  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-7216,  hhaiglet@mail.nih.gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  19,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  )oel  Sherrill,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6149.  MSC  9606, 
Bethesda,  MD  20892-9606,  Bethesda,  MD 
20892-9606,  301-443-6102, 
jsherril@mail.nih.gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  19,  2001. 

rime;  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  ofHealth,  6001  Executive  Blvd.. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-6470. 
dsommers@mail.nih.gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  28.  2001. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  ofHealth.  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144.  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470, 
dsommers@mail.nih.gov 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
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Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  October  10.  2001.       | 
La  Verne  Y.  Stringfield,  ' 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-26211  Filed  10-17-01;  8:45  am] 

BHJJNG  CODE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institute  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  Prevention  and 
Epidemiology  Alcohol  Research  Special 
Emphasis  Panel. 

Date:  October  26.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn.  924  25th  Street.  NW.. 
Washington.  DC  20037. 

Contact  Person:  Sean  O'Rourke.  Scientific 
Review  Administrator.  Extramural  Project 
Review  Branch.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  National  Institutes  of 
Health.  Suite  409.  6000  Executive  Boulevard. 
Bethesda.  MD  20892-7003,  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants.  ■ 
National  Institutes  of  Health.  HHS) 


Dated:  October  10,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-26212  Filed  10-17-01;  8:45  am) 

MLLMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  19,  2001. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Peter  J.  Sheridan.  PhD., 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142,  MSC  9606, 
Bethesda.  MD  20892-9606.  301-443-1513, 
psherida@mail.nih  .gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  20,  2001. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6142.  MSC  9606. 
Bethesda.  MD  20892-9606.  301-44.3-1513. 
psherida@mail.  n  ih  .gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 


Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  October  1 1 ,  2001 . 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26214  Filed  10-17-01;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel  Program 
Project. 

Date:  November  29.  2001. 

Time:  9:00  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel.  2400  M  St.,  NW., 
Washington.  DC  20037. 

Contact  Person:  Khursheed  Asghar.  PhD, 
Chief.  Basic  Sciences  Review  Branch.  Office 
of  Extramural  Affairs.  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158.  Msc 
9547.  Bethesda,  MD  20892-9547.  (301)  443- 
2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.78.  Drug  Abuse  National 
Research  Programs,  National  Institutes  of 
Health,  HHS) 

Dated:  October  11.  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26215  Filed  10-17-01;  8:45  amj 

BMJJNG  COOE  4140-01-41 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections     • 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Research  Dissemination  to  the 
Entertainment  Communities". 

Date:  October  24.  2001. 

Time:  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist.  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS.  6001  Executive 
Boulevard,  Room  3158,  MSC  9547.  Bethesda. 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Researt:h 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  October  11,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-26216  Filed  10-17-01:  8:45  am) 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  accordance  with  the  provisions 
set  forth  in  sections  552b(c){4)  and 
552b{c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  October  11-12.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel.  2430 
Pennsylvania  Ave.,  NW..  Washington.  DC 
2003  7^ 

Contact  Person:  Michael  H.  Chaitin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5202, 
MSC  7850.  Bethesda,  MD  20892.  (301)  435- 
0910.  chaitinm@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  October  10.  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Adxisory 
Committee  Policy. 

(FR  Doc.  01-26210  Filed  10-17-01;  8:45  am) 
BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Analogs  of  Thalidomide  as 
Potential  Angiogenesis  Inhibitors" 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTKW:  Notice. 

summary:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application  S/ 


N  60/271,941,  entitled  "Analogs  of 
Thalidomide  as  Potential  Angiogenesis 
Inhibitors,"  filed  on  February  27,  2001, 
to  Celgene  Corporation  of  Warren.  NJ. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  therapeutics  for  the 
treatment  of  oncology  and  inflammatory 
diseases. 

DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  December  17,  2001  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Matthew  B.  Kiser,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD.  20852-3804.  Telephone: 
(301)  496-7056,  X224;  Facsimile  (301) 
402-0220;  E-mail  kiserm@od.nih.gov. 

SUPPLEMENTARY  INFORMATION:  U.S. 
Patent  Application  S/N  60/271.941 
discloses  several  novel  thalidomide 
analogs  that  mimic  the  effects  of  the 
"active"  thalidomide.  The  compounds 
show  enhanced  potency  in  the 
inhibition  of  angiogenesis  without  the 
imdesirable  effects  of  administration  of 
thalidomide. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and.  to  the  extent 
permitted  by  law.  will  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  October  4.  2001. 
lack  SpiegeL 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
IFR  Doc.  01-26217  Filed  10-1 7-01:  8:4.5  ami 
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DEPARTMENT  OF  THE  INTERIOR      *■ 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 


Endangered  Species 

The  pubHc  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  Tom  Szafranski,  Troy,  OH, 
PRT-048293. 

The  appliccmt  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species 

Applicant:  Jorge  L.  Del  Rosal.  Coral 
Gables.  FL,  PRT-048245. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Dirk  Arthur  &  Jan  Giacinto, 
Las  Vegas,  NV,  PRT-704301. 

The  applicants  request  the  re-issuance 
of  their  permit  to  export,  re-export  and 
re-import  tigers  [Panthera  tigris), 
African  leopards  {Panther  pardus),  and 
jaguars  {Panthera  onca)  and  progeny  of 
the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Pablo  Quinones,  Pelham, 
AL,  PRT-045849. 

The  applicant  request  a  permit  to 
export  live  captive  bom  Swinhoe's 
pheasants  {Lophura  swinhoii).  Humes 
bartail  pheasants  (Syrmaticus  humiae). 
Mikado  pheasants  {Syrmaticus  mikado), 
Elliot's  pheasants  {Syrmaticus  ellioti)  to 
Quito,  Ecuador  for  scientific  research 
purposes  and  to  enhance  the  siuvival  of 
the  species  through  propagation. 


Applicant:  U.S.  Geological  Siuvey, 
National  Wildlife  Health  Center, 
Madison,  WI,  PRT-048370. 

The  applicant  requests  a  permit  to 
import  multiple  shipments  of  biological 
samples  from  wild,  captive-held,  and 
captive-bom  endangered  species  for  the 
purpose  of  scientific  research.  No 
animals  can  be  intentionally  killed  for 
the  purpose  of  collecting  specimens. 
Any  invasively  collected  samples  can 
only  be  collected  by  trained  personnel. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a 
period  of  5  years. 

Applicant:  Mary  K.  Gonder  &  John  F. 
Oates,  Department  of  Anthropology, 
Hunter  College — City  University  of  New 
York,  New  York,  NY,  PRT-810330. 

The  applicant  requests  a  permit  to 
import  hair  samples  from  wild  ' 
chimpanzees  {Pan  troglodytes)  collected 
from  their  sleeping  nests  and  hair  and 
skin  sections  collected  from  preserved 
zoo  and  museum  specimens  in  Nigeria 
and  Cameroon.  In  addition,  the 
applicant  requests  to  import  hair 
samples  from  wild  gorillas  {Gorilla 
gorilla]  collected  from  sleeping  nests  in 
Nigeria,  for  the  purpose  of  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  period  of  5  years. 

Applicant:  The  Denver  Zoo,  Denver, 
CO  PRT-045329. 

The  applicant  requests  a  permit  to 
conduct  interstate  commerce  by  paying 
a  management  fee  to  the  Dickerson  Zoo, 
Springfield,  MO,  for  successful  breeding 
of  their  female  captive  held  Asian 
elephant  {Elaphus  maximus)  as 
recommended  by  the  American 
Zoological  Association's  Species 
Survival  Coordinator,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  Hawthom  Corporation, 
Grayslake,  IL.  PRT-843874. 

The  applicant  requests  the  re-issuance 
of  the  permit  to  re-export  and  re-import 
tigers  {Panthera  tigris]  and  progeny  of 
the  animals  currently  held  by  die 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 


Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  F*rivacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203. 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  September  21,  2001. 
Anna  Barry, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  01-26237  Filed  10-17-01;  8:45  am] 
BIUING  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Permit  for  Marine 
Mammals 

On  June  15,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  32635),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Richard  T.  Adams  for  a  permit  (PRT- 
043591)  to  import  one  polar  bear  {Ursus 
maritimus],  taken  from  the  Norwegian 
Bay  population,  Canada  for  personal 
use. 

Notice  is  hereby  given  that  on 
September  7,  2001.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 

Dated:  September  21.  2001. 
Anna  Barry. 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  01-26236  Filed  10-17-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Consultation  Meetings  With 
Interested  Parties  on  Preparing 
Contract  Regulations  Governing  the 
Use  of  the  Authority  In  25  U.S.C.  47,  as 
Amendsd  (aka  tfie  Buy  Indian  Act) 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

summary:  Notice  is  given  that  the 
Bureau  of  Indian  Affafrs  will  conduct 
three  consultation  meetings  to  receive 
oral  conunents  on  the  content  of  rules 
being  prepared  to  govern  the  award  and 
administration  of  acquisitions  made 
under  the  authority  of  25  U.S.C.  47,  as 
amended  (aka  the  Buy  Indian  Act). 
DATES:  The  consultation  meeting  dates 
are: 

1.  October  25.  2001.  Oklahoma  City. 

Oklahoma. 

2.  November  8,  2001,  Scottsdale. 

Arizona. 

3.  November  15,  2001,  Portland,  Oregon. 
All  meetings  will  begin  at  1  p.m.  and 

continue  until  4:30  p.m.  or  imtil  all 
meeting  participants  have  had  an 
opportunity  to  make  comments. 

Attendees  are  reque.' '  3d  to  provide 
written  notice  of  their  intent  to  attend 
a  specific  meeting  to  the  contact  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT  section. 
ADDRESSES:  The  meeting  locations  are: 

1.  Oklahoma  City — Westin,  One  North 
Broadway,  Oklahoma  City,  OK. 

2.  Scottsdale — Doubletree  La  Posada. 
4949  East  Lincoln  Drive.  Scottsdale. 
AZ. 

3.  Portland — Doubletree  Columbia 
River,  1401  N.  Hayden  Island  Drive, 
Portland,  OR. 

FOR  FURTHER  INFORMATXm  CONTACT: 
Peter  Markey,  Procurement  Analyst, 
Bureau  of  Indian  Afiairs,  Division  of 
Acquisition  and  Property  Management, 
2051  Mercator  Drive,  Reston,  Virginia 
20191;  Telephone:  (703)  390-6479. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  will  provide  interested  parties 


an  opportunity  to  comment  on  the  key 
points  expected  to  be  included  in  the 
Buy  Indian  Act  regulations.  The 
regulations  will  not  govern  self- 
determination  or  self-governance 
agreements  made  v\rith  Indian  tribal 
governments.  The  regulations  will 
govern  the  set-aside  process  for  the 
award  of  contracts  with  Indian 
economic  enterprises  that  are  at  least  51 
percent  Indian  owned  or  are  tribally 
owned  economic  enterprises.  If  not 
tribally  owned,  one  or  more  Indian 
owners  must  be  involved  in  the  daily 
business  management  of  the  enterprise. 
The  majority  of  profits  must  accrue  to 
the  Indian  owners  or.  if  the  contractor 
is  a  nonprofit  organization,  the  majority 
of  the  board  of  directors  must  be 
members  of  federally  recognized  tribes. 

The  attendees  at  the  meetings  will  be 
briefed  on  the  key  points  planned  for 
inclusion  in  the  regulations  and 
questions  and  conunents  will  be 
received  at  the  meetings.  After  the 
consultation  meetings,  draft  regulations 
will  be  published  in  the  Federal 
Register  and  written  comments  will  be 
received.  The  regulations  are  intended 
to  provide  a  regulatory  basis  for  the 
policy  followed  by  the  Bureau  of  Indian 
Affairs  when  contracting  with  Indian 
economic  enterprises  on  a  preferential 
basis. 

This  notice  is  published  under  the 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Departmental 
Manual  8.1. 

Dated:  October  10.  2001. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  01-26225  Filed  10-17-01:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Sixty-Day  Notice  of  lntentk>n  To 
Request  Clearance  of  Data  Coilectk>n; 
Opportunity  for  Public  Comment 

AGENCY:  Department  of  the  Interior. 
National  Park  Service. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  National  Park 
Service's  (NPS')  intention  to  request  an 
extension  of  a  currently  approved 
collection.  Specifically  five  information 
collections  will  be  carried  out  pursuant 
to  the  Government  Performance  and 
Results  Act  and  the  NPS  Strategic  Plan. 
All  of  the  proposed  information 
collections  are  surveys  of  customer 
satisfaction  with  certain  NPS  programs 
and  types  of  assistance.  NPS'  National 
Center  for  Recreation  and  Conservation 
(NCRC)  will  conduct  siuveys  of  the 
clients  of  three  recreation  and 
conservation  assistance  programs  to 
assess  client  satisfaction  with  the 
services  received  and  to  identify  needed 
program  improvements.  The  NPS  goal 
in  conducting  these  surveys  is  to  use  the 
information  to  identify  areas  of  strength 
and  weakness  in  its  recreation  and 
conservation  assistance  programs,  to 
provide  an  information  base  for 
improving  those  programs,  and  to 
provide  a  required  performance 
measurement  (Goal  lllb2  of  the  2000 
National  Park  Service  Strategic  Plan) 
under  the  Government  Performance  and 
Results  Act. 

NPS'  National  Center  for  Cultival 
Resources  (NCCR)  proposes  to  continue 
to  collect  information  on  customer 
satisfaction  with  historic  preservation 
technical  assistance,  training,  and 
educational  materials  that  NPS  provides 
to  its  partners  including  the  general 
pubHc.  The  NPS  goal  in  collecting  this 
information  is  to  provide  an  information 
base  for  maintaining  a  high  level  of 
performance  in  those  programs  and  to 
provide  a  required  performance 
measurement  (Goal  llla3)  of  the  2000 
National  Park  Service  Strategic  Plan  that 
NPS  promulgated  under  the 
Government  Performance  and  Results 
Act. 

Estimated  numbers  of: 


Responses        Burden  hours 


NPS  Partnership  Programs 
GPRA  Information  Collections 


1.984 


205.65 


Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
all  five  information  collections.  The 


NPS  also  is  asking  for  comments  on  the 
practical  utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate:  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 


minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 
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DATES:  Public  comments  will  be 
accepted  on  or  before  December  17, 
2001. 

Send  Comments  To:  Beth  Porter — 
Voice:  202-565-1187,  e-mail: 
BethJPortei^nps.gov  information 
regarding  the  surveys  related  to 
Recreation  and  Conservation  Assistance 
custom^  satisfaction,  or  John  Renaud — 
VoitJ6r202-343-1059.  e-mail: 
fohn_Renaud@nps.gov  regarding  the 
collection  of  data  related  to  historic 
preservation  technical  customer 
satisfaction. 

FOA  FURTHER  INFORMATION  CONTACT: 

Contact  Beth  Porter— Voice:  202-565- 
1187,  e-mail:  Beth_Porter@nps.gov— for 
further  information  regarding  the 
surveys  related  to  Recreation  and 
Conservation  Assistance  customer 
satisfaction.  Contact  John  Renaud — 
Voice:  202-343-1059,  e-mail: 
fohn_Renaud@nps.gov — for  further 
information  regarding  the  collection  of 
data  related  to  historic  preservation 
technical  customer  satisfaction. 
SUPPLEMENTARY  MFORMATION:  Titles: 
National  Park  Service  Partnership 
Programs'  GPRA  Information 
Collections;  Recreation  and 
Conservation  Assistance  Customer 
Satisfaction  Survey,  Historic 
Preservation  Technical  Assistance 
Customer  Satisfaction  Questionnaires, 
and  Historic  Preservation  Technical 
Assistance  Training  (etc.)  Customer 
Satisfaction  Questionnaires. 

Bureau  Form  Number:  None. 

OAffl  Number:  1024-0226. 

Expiration  Date:  To  be  requested. 

T^Tje  of  request:  Extension  of  a 
currently  approved  collection. 

Description  of  need:  The  Government 
Performance  and  Results  Act  requires 


Federal  agencies  to  prepare  annual 
performance  reports  documenting  the 
progress  made  toward  achieving  long- 
term  goals.  The  National  Park  Service 
needs  the  information  in  the  proposed 
collections  to  assess  the  annual  progress 
being  made  toward  meeting  Long-term 
Goals  IIIa3,  and  IIIb2  of  the  National 
Park  Service  Strategic  Plan  of  2000.  The 
information  sought  is  not  collected 
elsewhere  by  the  Federal  Government. 
The  proposed  information  collections 
impose  no  data  collection  or  record 
keeping  burden  on  the  potential 
respondents.  Responding  to  the 
proposed  collections  is  voluntary  and  is 
based  on  data  that  the  respondents 
already  collected  and/or  personal 
opinion.  The  National  Park  Service 
needs  information  to  help  evaluate  and 
improve  its  recreation  and  conservation 
assistance  programs  and  its  historic 
preservation  and  technical  assistance 
programs. 

Automated  data  collection  and 
statistical  sampling:  NPS  will  collect 
information  using  two  data  collection 
procedures,  mail  survey  and  an  on-line 
format.  Respondents  will  be  chosen 
using  two  procedures:  For  the  NCRC 
programs,  a  census  of  all  cooperating 
partners  and  organizations  will  be  used. 
For  the  NCCR  programs,  a  systematic 
random  sampling  procedure  will  be 
used.  NCCR  respondents  will  be  drawn 
from  a  list  of  those  persons  who 
received  NPS  historic  technical 
assistance  information  publications, 
attended  a  workshop,  conference,  or 
participated  in  an  on-line  course. 

Description  of  respondents:  The  type 
of  respondents  will  vary  depending 
upon  the  information  collection. 

For  the  Recreation  and  Conservation 
Assistance  Customer  Satisfaction 


Surveys,  the  potential  respondents  will 
be  all  contact  persons  of  all  principal 
cooperating  organizations  and  agencies 
which  have  received  substantial 
assistance  from  any  of  the  three 
participating  programs  during  the  prior 
Fiscal  Year  (c5ctober  1  through 
September  30). 

For  the  Historic  Preservation 
Technical  Assistance  Customer 
Satisfaction  Questionnaires, 
respondents  will  be  drawn  bom.  a  list  of 
those  persons  who  received  NPS 
historic  technical  assistance 
publication,  hard  copy  or  on-line  and 
those  who  attended  a  training 
workshop,  conference,  or  participated  in 
an  on-line  course  during  the  prior  Fiscal 
year  (October  1  through  September  30). 

Estimated  average  number  of 
respondents:  1,984.  See  the  chart  below 
for  a  breakdown  by  each  information 
collection. 

Estimated  average  number  of 
responses:  1,234.  See  the  chart  below  for 
a  breakdown  by  each  information 
collection. 

Estimated  average  burden  hours  per 
response:  10  minutes.  See  the  chart 
below  for  a  breakdown  by  each 
information  collection. 

Frequency  of  Response:  Various.  For 
the  Historic  Preservation  Publications 
and  Technical  Assistance  Customer 
Satisfaction  Questionnaires,  the 
frequency  of  response  is  one  time  per 
publication  or  technical  assistance 
event. 

Estimated  annual  reporting  burden: 
205.65  hours.  See  the  chart  below  for  a 
breakdown  by  each  information 
collection. 

Estimated  number  of: 


Avg.  time  per  response  in  total  information  collection 

Respondents 

Responses 

Minutes 

Hours 

Rivers,  Trails  and  Ck)nservation  / 
Federal  Lands  to  Parte  Program 
Wild  and  Scenic  Rivers  Coordina 

Subtotal  

Historic  Preservation  Technical  1 
tion 

\ss4Stance  Program 

200 

80 

4 

284 

1.500 

200 

200 

80 

4 

284 

750 

200 

10 
10 
10 

10 

10 

33  33 

13.33 
66 

lion  Program  

Kssistance  Publications  Customer  Satisfac- 

47.32 

125.00 

33.33 

Historic  Preservation  Technical 
faction 

Assistance  Training  (etc.)  Customer  Satis- 

Subtotal  

1.700 

950 

NA 

158.33 

—              Grand  Total 

1.984 

1,234 

NA 

205.65 
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August  3.  2001. 
Leonard  E.  Stowe, 

Information  Collection  Clearance  Officer, 
WASO  Administrative  Program  Center, 
National  Park  Service. 

(FR  Doc.  01-26257  Filed  10-17-01;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Colorado  River  Basin 
Salinity  Control  Advisory  Council 
(Council)  was  established  by  the 
Colorado  River  Basin  Salinity  Control 
Act  of  1974  (Public  Law  93-320)  (Act) 
to  receive  reports  and  advise  Federal 
agencies  on  implementing  the  Act.  In 
accordance  with  the  Federal  Advisory 
Committee  Act.  the  Bureau  of 
Reclamation  annoimces  that  the  Coimcil 
will  meet  as  detailed  below. 
DATES:  The  Advisory  Council  will 
conduct  its  aimual  meeting  November  7, 
2001.  The  meeting  will  begin  at  10  a.m. 
and  recess  at  1  p.m.;  it  will  reconvene 
briefly  the  following  day  at  about  1  p.m. 

To  the  extent  that  time  permits,  the 
Council  chairman  may  allow  public 
presentation  of  oral  statements  at  the 
meeting.  If  you  want  to  make  an  oral 
statement,  written  notice  must  be 
provided  to  David  Trueman  at  the 
address  listed  below  at  least  5  days  prior 
to  the  meeting.  Any  written  comments 
received  will  be  provided  to  the 
Advisory  Coimcil  members  at  the 
meeting. 

Any  member  of  the  public  may  file 
written  statements  with  the  Council 
before,  during,  or  up  to  30  days  after  the 
meeting,  in  person  or  by  mail. 
ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  B  of  the  Arizona 
Department  of  Water  Resources 
Building.  500  North  Third  Street. 
Phoenix.  Arizona. 

Send  written  comments  and  requests 
to  make  oral  presentations  to  David 
Trueman.  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1102;  faxogram  (801)  524- 
5499;  e-mail  at:  drueman@uc.usbr.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Trueman,  telephone  (801)  524- 
3753. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  of  the  Council  is  open  to  the 
public.  To  the  extent  that  time  permits, 


the  Council  chairman  may  allow  public 
presentation  of  oral  statements  at  the 
meeting.  See  the  DATES  and  ADDRESSES 
sections  above  for  information  on  how 
to  submit  written  comments  and/or 
make  oral  statements.  Any  written 
comments  received  will  be  provided  to 
the  Advisory  Council  members  at  the 
meeting. 

Agenda 

The  purpose  of  the  meeting  will  be  to 
discuss  the  accomplishments  of  Federal 
agencies  and  make  recommendations  on 
future  activities  to  control  salinity. 
Coimcil  members  will  be  briefed  on  the 
status  of  salinity  control  activities  and 
receive  input  for  drafting  the  Council's 
annual  report.  The  Department  of  the 
Interior,  the  Department  of  Agricultiu«, 
and  the  Environmental  Protection 
Agency  will  each  present  a  progress 
report  had  a  schedule  of  activities  on 
salinity  control  in  the  Colorado  River 
Basin.  The  Council  will  discuss  salinity 
control  activities  and  the  content  of 
their  report. 

Public  Disclosure  Statement 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosiue,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
&t)m  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  business,  available  for 
public  disclosure  in  their  entirety. 

Dated:  October  4.  2001. 
John  W.  Keys  m, 

Commissioner,  Bureau  of  Reclamation. 

|FR  Doc.  01-26307  Filed  10-17-01;  8:45  ami 

BILUNG  COOC  4310-MN-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Realty  Actlon-Compatttlve 
Bulk  Sale  of  Federal  Land 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  realty  action, 
competitive  bulk  sale  of  federal  land. 


SUMMARY:  The  tracts  of  land  described 
below  have  been  identified  for  sale  and 
transfer  out  of  Federal  ownership  under 
the  Public  Law  105-277  Title  X-Canyon 
Ferry  Reservoir.  Montana  Act  of  October 
22.  1998.  as  amended  November  29. 
1999.  and  October  27.  2000.  The 
purpose  of  this  notice  is  to  solicit  letters 
of  interest  from  parties  wishing  to  bid 
on  and  to  purchase  265  recreation  home 
sites  at  Canyon  Ferry  Reservoir, 
Montana. 

DATES:  For  a  period  of  90  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  request 
notiflcation  of  future  sale  dates,  and 
may  request  a  copy  of  the  bid  package 
from  the  Montana  Area  Office,  Bureau 
of  Reclamation. 

ADDRESSES:  Address  all  requests 
concerning  this  notice  to  Montana  Area 
Office.  Bureau  of  Reclamation, 
Attention:  Susan  Stiles.  Realty 
Specialist.  P.O.  Box  30137.  Billings,  MT 
59107-0137. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Stiles  at  (406)  247-7316. 
SUPPLEMENTARY  INFORMATION:  The 
subject  property  is  located  along  the 
north  half  of  the  east  and  west  shores  of 
Canyon  Ferry  Reservoir,  about  20  miles 
east  of  Helena.  Montana.  The  property 
is  described  as  cabin  site  Lots  1  through 
36,  Lots  38  through  266,  and  drainfield 
and  septic  site  lots  D-1  through  D-8. 
Sections  2.  11.  12. 13. 15.  22.  23,  26. 
Township  10  North.  Range  1  West,  P.M.. 
Canyon  Ferry  Reservoir.  Lewis  and 
Clark  County.  Montana,  comprising 
approximately  J  63. 73  acres,  more  or 
less.  The  Bureau  of  Reclamation 
currently  leases  these  lots  out  for 
seasonal  cabin  site  use  to  private 
parties. 

On  October  21,  1998,  Title  X  of  Public 
Law  105-277,  The  Canyon  Ferry 
Reservoir,  Montana  Act,  required  that 
the  Secretary  of  Interior  sell,  for  the 
appraised  fair  market  value,  265  cabin 
sites  located  at  Canyon  Ferry  Reservoir 
to  private  parties.  It  is  anticipated  that 
the  appraisal  of  the  cabin  sites  will  be 
completed  by  the  end  of  2001,  and  that 
the  Bureau  of  Reclamation  will  offer  the 
cabin  sites  for  sale  in  Spring  2002. 
Interested  parties  will  be  informed  of 
the  exact  sale  dates  once  they  have  been 
established. 

As  required  by  the  Canyon  Ferry 
Reservoir,  Montana  Act,  the  cabin  sites 
will  initially  be  offered  as  an  entire 
block  of  land  to  the  highest  bidder, 
which  requires  a  prospective  buyer  to 
purchase  all  265  cabin  sites  at  not  less 
than  their  appraised  fair  market  value. 
In  addition  to  the  sale  price,  the 
purchaser  will  also  be  required  to 
reimburse  the  Bureau  of  Reclamation  for 
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all  its  administrative  costs  in  connection 
with  the  sale  process.  Included  in  the 
bid  package,  interested  parties  will 
receive  instructions  in  how  to  submit 
their  sealed  bids  to  the  Bureau  of 
Reclamation,  the  amount  of  the 
minimum  bid  required  (appraised 
value),  an  estimate  of  the  administrative 
costs  to  be  paid,  along  with  other 
pertinent  sales  information. 

Pursuant  to  the  Canyon  Ferry 
Reservoir,  Montana  Act,  the  Canyon 
Ferry  Recreation  Association  (CFRA) 
shall  have  the  right  to  match  the  highest 
bid  and  piux:hase  the  properties  at  a 
price  equal  to  the  amount  of  the  highest 
bid.  If  CFRA  does  not  match  the  highest 
bid,  then  the  Canyon  Ferry  Reservoir, 
Montana  Act  requires  that  the  cabin 
sites  be  sold  to  the  high  bidder.  The 
purchaser  is  then  required  by  the 
Canyon  Ferry  Reservoir,  Montana  Act  to 
give  each  cabin  site  lessee  an  option 
either  to  purchase  their  cabin  site  at  its 
appraised  fair  market  value,  or  to 
continue  leasing  their  cabin  site  ^om 
the  purchaser  up  through  August  2014. 
As  a  condition  to  the  bulk  sale,  it  will 
be  the  sole  responsibility  of  the 
successful  bidder  to  negotiate  the  sale  or 
lease  of  the  individual  tracts  to  the 
current  lessees. 

In  the  event  there  is  not  a  qualifled 
high  bidder,  then  Reclamation  will  offer 
to  sell  the  cabin  sites  to  the  current 
lessees  at  their  fair  market  value,  at  a 
later  date  as  determined  by  the  Biu^au 
of  Reclamation.  The  Bureau  of 
Reclamation  may  at  any  time  during  the 
course  of  the  sale,  accept  or  reject  any 
and  all  offers,  or  remove  any  land  or 
interest  in  land  from  the  sale  at  its  sole 
discretion. 

Resource  clearances  consistent  with 
the  National  Environment  Policy  Act 
requirements  have  been  completed.  An 
Enviroiunental  Assessment  pertaining  to 
the  proposed  sale  is  available  upon 
request  from  the  Montana  Area  Office. 
The  patent  and  quitclaim  deed  issued 
for  the  land  sold  will  be  subject  to 
easement  or  rights-of-way  existing  or  of 
record  in  favor  of  the  public  or  third 
parties,  as  well  as  the  condition  set  forth 
in  the  Canyon  Ferry  Reservoir,  Montana 
Act,  and  mineral  and  other  reservations 
by  the  United  States. 

Easements  granted — The  purchaser(s) 
will  be  granted  easements  for:  (A) 
Vehicular  access  Jlj>4ach  lot,  (B)  access 
to  and  use  of  1  dock  per  lot,  and  (C) 
access  to  and  use  of  all  boathouses, 
ramps,  retaining  walls,  and  other 
improvements  for  which  access  is 
provided  in  the  leases  as  of  the  date  of 
enactment  of  the  Canyon  Ferry 
Reservoir,  Montana  Act. 

Improvements — Each  cabin  site  is 
encumbered  with  a  cabin  or  home,  and 


may  include  other  structures  such  as 
sheds,  garages,  boathouses,  fences, 
retaining  walls,  wells,  and  septic 
systems.  These  improvements  are 
privately  owned  by  the  current  lessees 
and  therefore  not  included  in  the  fair 
market  value  of  the  property  and  they 
are  not  included  in  this  sale.  The  United 
States  and  the  Bureau  of  Reclamation, 
hereby  absolves  itself  of  any 
responsibility  or  liability  of  any  nature 
whatsoever  in  connection  with  said 
improvements  which  are  owned  by  the 
current  lessees. 

Dated:  October  3,  2001. 
Susan  Kelly, 

Area  Manager,  Montana  Area  Office,  Bureau 

of  Reclamation. 

[PR  Doc.  01-26308  Filed  10-17-01;  8:45  am] 

BILUNG  CODE  4310-«IIN-« 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Lawrence  C.  Agee,  M.D.;  Revocation  of 
Registration 

On  January  25,  2001,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Lawrence  C.  Agee,  M.D.,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  the  DEA  should  not  revoke  his 
DEA  Certificate  of  Registration, 
BA0922903,  pursuant  to  21  U.S.C. 
824(a)(3),  and  deny  any  pending 
applications  for  renewal  or  modification 
of  such  registration  pursuant  to  21 
U.S.C.  823(f),  on  the  grounds  that  Dr. 
Agee  is  not  licensed  in  California,  the 
jurisdiction  in  which  he  practices.  The 
order  also  notified  Dr.  Agee  that  should 
no  request  for  hearing  be  filed  within  30 
days,  his  right  to  a  hearing  would  be 
deemed  waived. 

The  OTSC'was  sent  to  Dr.  Agee  at  his 
DEA  registered  premises  in  Auburn, 
California.  Subsequently,  on  February 
16,  2001,  the  letter  was  returned  by  the 
U.S.  Postal  Service,  marked  "attempted, 
not  known"  and  "not  at  this  address." 

The  DEA  Sacramento  District  Office 
then  contacted  the  California  Medical 
Board  and  obtained  its  address  of  record 
for  Dr.  Agee  in  Rocklin,  California.  The 
OTSC  was  then  sent  by  certified  mail  to 
Dr.  Agee  at  this  address.  On  April  18, 
2001 ,  this  second  letter  was  also 
returned  to  DEA,  marked  "not 
deliverable  as  addressed,"  and  "unable 
to  forward,"  and  "moved  left  no 
address." 

DEA  has  received  no  further 
information  regarding  the  whereabouts 
of  Dr.  Agee,  nor  any  information  from 


anyone  purporting  to  represent  him  in 
this  matter.  Therefore,  the 
Administrator,  finding  that  (1)  30  days 
having  passed  since  the  attempted 
delivery  of  the  Order  to  Show  Cause  at 
Dr.  Agee's  last  known  address,  and  (2) 
no  request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Agee  is 
deemed  to  have  waived  his  right  to  a 
hearing.  Following  a  complete  review  of 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  (d)  and  (e),  and  1301.46  (2001). 

The  Administrator  finds  as  follows: 
Dr.  Agee  ciurently  possesses  DEA 
Certificate  of  Registration  BA0922903, 
issued  to  him  in  California.  By  Decision 
and  Order  effective  October  11,  2000, 
the  Medical  Board  of  California  adopted 
the  Proposed  Decision  of  the  Division  of 
Medical  Quality,  Medical  Board  of 
California,  Department  of  Consumer 
Affairs,  that  Dr.  Agee's  Physician  and 
Surgeon  Certificate  be  suspended  for  an 
indefinite  period.  Therefore,  the 
Administrator  concludes  that  Dr.  Agee 
is  not  currently  licensed  or  authorized 
to  handle  controlled  substances  in 
California. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f),  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler.  M.D.,  65  FR  50,570 
(2000);  Romeo  J.  Perez,  M.D.,  62  FR 
16.193  (1997);  Demetris  A.  Green,  Nl.D.. 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D..  58  FR  51.104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  Dr.  Agee  is 
not  authorized  to  practice  medicine  in 
California,  and  therefore,  the 
Administrator  infers  that  Dr.  Agee  is 
also  not  authorized  to  handle  controlled 
substances  in  California,  the  State  in 
which  he  holds  his  DEA  Certificate  of 
Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104.  hereby  orders  that 
the  DEA  Certificate  of  Registration 
BA0922903  previously  issued  to 
Lawrence  C.  Agee.  M.D..  be.  and  it 
hereby  is,  revoked.  The  Administrator 
hereby  further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be,  and  hereby  are, 
denied.  This  order  is  effective 
November  19,  2001. 
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Dated:  October  10,  2001. 
Asa  Hutchinson, 

Administrator. 

(FR  Doc.  01-26189  Filed  10-17-01;  8:45  am) 

MLUNG  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Kiran  Bhatt,  M.D.,  Revocation  of 
Registration 

On  May  21,  2001,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Kiran  Bhatt,  M.D.,  notifying  her  of  an 
opportunity  to  show  cause  as  why  the 
DEA  should  not  revoke  her  DEA 
Certificate  of  Registration,  BB2541628. 
pursuant  to  21  U.S.C.  824(a)(3),  and  to 
deny  any  pending  applications  for 
renewal  of  her  registration,  pursuant  to 
21  U.S.C.  823(f),  on  the  grounds  that  Dr. 
Bhatt  was  not  authorized  by  the  State  of 
California  to  handle  controlled 
substances.  The  order  also  notified  Dr. 
Bhatt  that  should  not  request  for  hearing 
be  filed  within  30  days,  her  right  to  a 
hearing  would  be  deemed  waived. 

The  OTSC  was  sent  to  Dr.  Bhatt  at  her 
DEA  registered  premises  to  Palo  Alto, 
California.  A  postal  delivery  receipt  was 
signed  May  (day  illegible),  2001,  on 
behalf  of  Dr.  Bhatt,  indicating  the  OTSC 
was  received.  To  date,  no  response  has 
been  received  from  Dr.  Bhatt  nor  anyone 
purporting  to  represent  her. 

Therefore,  the  Administrator,  finding 
that  (1)  30  days  having  passed  since  the 
receipt  of  the  Order  to  Show  Cause,  and 
(2)  no  request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Bhatt  is 
deemed  to  have  waived  her  right  to  a 
hearing.  Following  a  complete  review  of 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43(d)  and  (e),  and  1301.46  (2001). 

The  Administrator  finds  as  follows. 
Dr.  Bhatt  currently  possesses  DEA 
Certificate  of  Registration  BB254168, 
issued  to  her  in  California.  By  Decision 
and  Order  dated  December  15,  1998. 
Medical  Board  of  California.  Division  of 
Medical  Quality.  Department  of 
Consumer  Affairs,  State  of  California 
adopted  the  Proposed  Decision  of  the 
Administrative  Law  Judge  revoking  Dr. 
Bhatt's  physician  and  Sturgeon's 
Certificate.  The  Proposed  Decision 
found,  inter  alia,  that  Dr.  Bhatt's  ability 
to  practice  medicine  safely  is  impaired 
because  she  is  mentally  ill.  and  further 
that  Dr.  Bhatt  refuses  to  seek  or  to 
receive  psychiatric  care.  The  Proposed 


Decision  further  foimd  Dr.  Bhatt's 
condition  such  that  without  treatment, 
she  poses  a  substantial  risk  to  the  safety 
and  welfare  of  her  patients.  The 
investigative  file  contains  no  evidence 
that  Dr.  Bhatt's  medical  license  has  been 
reinstated  or  otherwise  renewed. 

Therefore,  the  Administrator 
concludes  that  Dr.  Bhatt  is  not  currently 
licensed  or  authorized  to  handle 
controlled  substances  in  California. 

The  DEA  does  not  have  the  authority 
pursuant  to  the  Controlled  Substances 
Act  to  issue  or  maintain  a  registration  if 
the  applicant  or  registrant  is  without 
state  authority  to  handle  controlled 
substances  in  the  state  in  which  he  or 
she  practices.  See  21  U.S.C.  823(f),  and 
824(a)(3).  This  prerequisite  has  been 
consistently  upheld  in  prior  DEA  cases. 
See  Graham  Travers  Schuler,  M.D.,  65 
FR  50,570  (2000);  Romeo  J.  Perez,  M.D., 
62  FR  16,193  (1997);  Demetris  A.  Green, 
M.D..  61  FR  60,728  (1996);  Dominick  A. 
Ricci,  M.D..  58  FR  51.104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  Dr.  Bhatt  is 
not  authorized  to  practice  medicine  in 
California,  and  therefore,  the 
Administrator  infers  that  Dr.  Bhatt  is 
also  not  authorized  to  handle  controlled 
substances  in  California,  the  State  in 
which  she  holds  her  DEA  Certificate  of 
Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  DEA  Certificate  of  Registration 
BB2541628,  previously  issued  to  Kiran 
Bhatt,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Administrator  hereby 
further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be,  and  hereby  are, 
denied.  This  order  is  effective 
November  19.  2001. 

Dated:  October  10.  2001. 
Asa  Hutchinson. 
Administrator. 

IFR  Doc.  01-26187  Filed  10-17-01;  8:45  am) 
BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

lllana  M.  Cabeza,  D.D.S.;  Revocation  of 
Registration 

On  June  26,  2000.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Iliana  M.  Cabeza.  D.D.S., 


(Respondent)  notifying  her  of  an 
opportunity  to  show  cause  as  to  why  the 
DEA  should  not  revoke  her  DEA 
Certificate  of  Registration  AC2230338, 
pursuant  to  21  U.S.C.  824(a)(2).  and  (4), 
and  deny  any  pending  applications  for 
renewal  of  this  registration,  pursuant  to 
21  U.S.C.  §  823(0.  for  the  reasons  that 
Respondent  entered  a  plea  of  guilty  to 
Conspiracy  to  Possess  with  Intent  to 
Distribute  Cocaine,  a  Schedule  II 
substance;  and  that  the  Florida 
Department  of  Health  ordered  the 
immediate  suspension  of  the 
Respondent's  state  license  to  practice 
dentistry.  By  letter  dated  August  1 , 
2000,  Respondent,  through  counsel, 
requested  a  hearing  in  this  matter. 

On  August  14,  2000.  Administrative 
Law  Judge  Gail  A.  Randall  issued  an 
order  for  Prehearing  Statements.  On 
August  31.  2000,  the  Government  filed 
a  motion  seeking  summary  disposition, 
arguing  that  Respondent  is  no  longer 
authorized  to  handle  controlled 
substances  in  the  State  of  Florida,  where 
Respondent's  DEA  Certificate  of 
Registration  states  she  conducts  her 
business.  The  Government  attached  to 
its  motion  a  copy  of  an  Order  of 
Emergency  Suspension  of  License, 
issued  by  the  Florida  Department  of 
Health;  a  copy  of  Respondent's  DEA 
Certificate  of  Registration  with  an 
expiration  date  of  August  31 ,  2002;  and 
a  sworn  statement  from  the  Chief  of  the 
Registration  Unit  of  DEA,  certifying  the 
Certificate's  authenticity. 

By  an  Order  dated  September  1 .  2000, 
Judge  Randall  stayed  the  proceedings 
pending  the  resolution  of  the 
Government's  motion,  and  she  allowed 
the  Respondent  until  September  12, 
2000,  to  respond  to  the  Government's 
motion.  The  Respondent  did  not  file  a 
response  by  (his  deadline.  Rather,  on 
October  13.  2000,  the  Respondent  filed 
em  Unopposed  Motion  for  Enlargement 
of  Time,  asserting  that  the  parties  were 
attempting  to  resolve  the  matter. 
Although  the  motion  was  untimely 
filed.  Judge  Randall  accepted  it.  and  by 
order  dated  October  17,  2000,  she 
allowed  Respondent  until  November  20, 
2000.  to  respond  to  the  Government's 
Motion  for  Summary  Disposition.  As  of 
this  date,  the  investigative  file  contains 
no  response  from  Response  nor  anyone 
purporting  to  represent  her. 

The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 
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The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  802(21).  823(f),  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler.  M.D.,  65  FR  50570 
(2000);  Romeo  J.  Perez,  M.D..  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  the 
Respondent  is  not  authorized  to  practice 
dentistry  in  Florida,  and  therefore,  the 
Administrator  infers  that  Respondent  is 
also  not  authorized  to  handle  controlled 
substances  in  Florida,  where  she 
practices,  according  to  the  address  listed 
on  her  DEA  Certificate  of  Registration. 
The  Administrator  finds  that  Judge 
Randall  allowed  Respondent  ample  time 
to  refute  the  Government's  evidence, 
and  that  Respondent  has  submitted  no 
evidence  or  assertions  to  the  contrary. 
Thus,  there  is  no  genuine  issue  of 
material  fact  concerning  Respondent's 
lack  of  authorization  to  practice 
dentistry  in  Florida  or  to  handle 
controlled  substances  in  that  state. 

The  Administrator  concurs  with  Judge 
Randall's  finding  that  it  is  well  settled 
that  when  there  is  no  question  of 
material  fact  involved,  there  is  no  need 
for  a  plenary,  administrative  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Midiael  G. 
Dolin,  M.D.,  65  FR  5661  (2000);  Jesus  R. 
Juarez.  M.D..  62  FR  14945  (1997);  see 
also  Philip  E.  Kirk.  M.D..  48  FR  32887 
(1983).  afTd  sub  nom.  Kirk  v  Mullen. 
749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  the 
DEA  Certificate  of  Registration 
AC2230338,  issued  to  Jliana  M.  Cabeza. 
D.D.S..  be,  and  it  hereby  is,  revoked;  and 
that  any  pending  applications  for  the 
renewal  or  modification  of  said 
Certificate  be  denied.  This  order  is 
effective  November  19,  2001. 

Dated:  October  10,  2001. 
Aaa  Hutchinson, 
Administrator. 
(FR  Doc.  01-26184  Filed  1O-17-01;  8:45  am] 

MUM6  C006  4410-0»-ll 


DEPARTMErfT  OF  JUSTICE 

Drug  Enforcement  Administration 

Muttaiya  Darmarajah,  IM.D.;  Revocation 
of  Registration 

On  May  29,  2001,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Muttaiya  Darmarajah,  M.D.,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  the  DEA  should  not  revoke  his 
DEA  Certificate  of  Registration, 
AD3082702,  pursuant  to  21  U.S.C. 
824(a)(3),  and  to  deny  any  pending 
applications  for  renewal  of  such 
registration,  pursuant  to  21  U.S.C. 
823(f),  on  the  grounds  that  Dr. 
Darmarajah  was  not  authorized  by  the 
State  of  Florida  to  handle  controlled 
substances.  The  order  also  notified  Dr. 
Darmarajah  that  should  no  request  for 
hearing  be  filed  within  30  days,  his  right 
to  a  hearing  would  be  deemed  waived. 

The  OTSC  was  sent  to  Dr.  Darmarajah 
at  his  DEA  registered  premises  in 
Panama  City,  Florida.  A  postal  delivery 
receipt  was  signed  June  11,  2001,  on 
behalf  of  Dr.  Darmarajah,  indicating  the 
OTSC  was  received.  "To  date,  no 
response  has  been  received  fi'om  Dr. 
Darmarajah  nor  anyone  purporting  to 
represent  him. 

Therefore,  the  Administrator,  finding 
that  (1)  30  days  having  passed  since  the 
receipt  of  the  Order  to  Show  Cause,  and 
(2)  no  request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Darmarajah 
is  deemed  to  have  waived  his  right  to  a 
hearing.  Following  a  complete  review  of 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43(d)  and  (e),  and  1301.46. 

The  Administrator  finds  as  follows. 
Dr.  Darmarajah  currently  possesses  DEA 
Certificate  of  Registration  AD3082702, 
issued  to  him  in  Florida.  By  Final  Order 
of  the  Board  of  Medicine,  State  of 
Florida,  dated  September  5,  2000.  Dr. 
Darmarajah 's  license  to  practice 
medicine  in  the  State  of  Florida  was 
revoked.  The  revocation  was  based 
upon  a  State  of  Florida  Department  of 
Health  Administrative  Complaint 
alleging  that  Dr.  Darmarajah  pleaded 
guilty  on  or  about  May  14. 1998  in  the 
United  States  District  Court  for  the 
Northern  District  of  Florida  to 
knowingly  and  willfully  charging  the 
Civilian  Health  and  Medical  ft-ogram  of 
the  Uniformed  Services  and  Medicare 
for  false  and  fraudulent  claims  for 
reimbursement  of  health  care  services, 
in  violation  of  18  U.S.C.  287,  and  also 
of  filing  a  false  and  fraudulent  tax 


return,  in  violation  of  26  U.S.C.  7201. 
As  a  result.  Dr.  Darmarajah  was 
sentenced  to  15  months  in  Federal 
prison  and  $929,599.43  in  restitution. 
The  investigative  file  contains  no 
evidence  that  Dr.  Darmarajah 's  medical 
license  has  been  reinstated  or  otherwise 
renewed. 

Therefore,  the  Administrator 
concludes  that  Dr.  Darmarajah  is  not 
ciurently  licensed  or  authorized  to 
handle  controlled  substances  in  Florida. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
hemdle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f),  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler,  M.D.,  65  FR  50570 
(2000);  Romeo  J.  Perez,  M.D.  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  Dr. 
Darmarajah  is  not  authorized  to  practice 
medicine  in  Florida,  and  therefore,  the 
Administrator  infers  that  Dr.  Darmarajah 
is  also  not  authorized  to  handle 
controlled  substances  in  Florida,  the 
State  in  which  he  holds  his  DEA 
Certificate  of  Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  DEA  Certificate  of  Registration 
AD3082702,  previously  issued  to 
Muttaiya  Darmarajah.  M.D.,  be,  and  it 
hereby  is,  revoked.  The  Administrator 
hereby  further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be,  and  hereby  are, 
denied.  This  order  is  effective 
November  19,  2001. 

Dated:  October  10.  2001. 
Asa  Hutchinson, 

Administrator. 

Certificate  of  Service 

This  is  to  certify  that  the  undersigned, 
on  October  10,  2001,  placed  a  copy  of 
the  Final  Order  referenced  in  the 
enclosed  letter  in  the  interoffice  mail 
addressed  to  Robert  Walker,  Esq.,  Office 
of  Chief  Counsel,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537;  and  caused  a  copy  to  be  mailed, 
postage  prepaid,  registered  return 
receipt  to  Muttaiya  Darmarajah,  M.D., 
2638  East  40th  Street.  Panama  City, 
Florida  32405. 
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Karen  C.  Grant. 

[FR  Doc.  01-26188  Filed  10-17-01;  8:45  am] 
BHJJNQ  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Michael  W.  Dietz,  D.D.S;  Denial  of 
Application 

On  July  24,  2000,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Michael  Wayne  Dietz,  D.D.S. , 
(Respondent)  notifying  him  of  an 
opportimity  to  show  cause  as  to  why  the 
DEA  should  not  deny  his  application 
dated  June  21, 1999,  for  registration  as 
a  practitioner,  pursuant  to  21  U.S.C. 
823(f),  on  the  grounds  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  The  order  also 
notified  Respondent  that  should  no 
request  for  hearing  be  filed  within  30 
days,  his  right  to  a  hearing  would  be 
deemed  waived. 

By  letter  dated  August  21,  2000,  the 
Respondent,  acting  pro  se,  requested  a 
hearing  in  this  matter.  On  September  7, 
2000,  Administrative  Law  Judge  Gail  A. 
Randall  issued  an  Order  for  Prehearing 
Statements,  and  also  mailed  a  letter  to 
Respondent  informing  him  of  his  right 
to  representation  in  these  proceedings, 
attaching  a  copy  of  21  CFR  1316.50 
(2000)  to  her  letter. 

On  September  11,  2000,  Judge  Randall 
timely  received  the  Government's 
Prehearing  Statement.  By  letter  dated 
September  21,  2000,  the  Respondent 
requested  an  extension  of  three  months 
from  his  October  19,  2000,  filing  date  to 
retain  counsel  and  to  address 
documents  mentioned  in  the 
Government's  Prehearing  Statement. 
Judge  Randall  stayed  these  proceedings 
in  an  Order,  issued  October  2,  2000,  and 
allowed  the  Government  an  opportunity 
to  respond  to  the  Respondent's  request. 

On  October  3,  2000,  Judge  Randall 
received  the  Government's  Objection  to 
Request  for  Extension.  On  October  6, 
2000,  Judge  Randall  issued  an  Order 
that  extended  Respondent's  filing  date 
and  directed  the  Respondent  to  file  a 
prehearing  statement  on  or  before 
November  9,  2000.  The  Order  included 
a  warning  that  no  further  extensions  in 
this  matter  would  be  granted  absent 
extraordinary  circumstances.  There  is 
no  evidence  in  the  investigative  file  that 
Respondent  responded  in  any  fashion  to 
Judge  Randall's  October  6,  2000,  Order. 

l^e  Administrator  of  the  Drug 
Enforcement  Administration,  having 


completely  reviewed  the  investigative 
file  in  this  matter,  hereby  issues  his 
final  order  without  a  hearing,  pursuant 
to  21  CFR  1301.43(d)  and  1301.46 
(2001). 

When  a  party  fails  to  file  a  prehearing 
statement,  that  failure  is  deemed  a 
waiver  of  that  party's  right  to  a  hearing. 
See  Bill  Loyd  Drug,  64  FR  1823  (1999). 
Upon  a  finding  of  a  waiver  by  the 
Administrative  Law  Judge,  the  record  is 
transmitted  to  the  Deputy 
Administrator's  office  for  entry  of  a  final 
order  based  upon  the  investigative  file. 
See  id  See  also  21  CFR  1301.43(e) 
(2001). 

In  the  instant  matter,  the  Respondent 
received  the  Order  for  Prehearing 
Statements,  as  evidenced  by  his  request 
for  an  extension  of  time.  Moreover,  the 
Respondent  had  ample  time  to  respond, 
especially  considering  that  an  extension 
of  more  than  one  month  was  granted  by 
Judge  Randall.  To  date.  Respondent  has 
offered  no  submissions  or  explanations 
for  his  failure  to  continue  his  action. 
The  Administrator  concurs  with  Judge 
Randall's  conclusion  that  the 
Respondent  has  waived  his  right  to  a 
hearing,  and  that  this  matter  is  now 
properly  before  the  Administrator  for 
the  entry  of  his  final  order  without  a 
hearing,  piusuant  to  the  authority  cited 
above. 

The  Administrator  finds  as  follows. 
By  Order  dated  May  15, 1999.  and 
published  at  64  FR  15805.  the  then- 
Deputy  Administrator  revoked  Dr. 
Dietz's  DEA  Certificate  of  Registration, 
based  on  his  lack  of  state  authorization 
to  practice  dentistry.  The  investigative 
file  reveals  that  Respondent's  license  to 
practice  dentistry  was  revoked  by  Order 
of  the  Tennessee  Board  of  Dentistry 
(Board)  dated  May  27,  1998,  based  upon 
unprofessional  conduct,  personal 
misuse  of  controlled  substances,  and^ 
dispensing,  prescribing,  or  otherwise 
distributing  controlled  substances  not  in 
the  course  of  professional  practice. 
Respondent  was  also  assessed  civil 
penalties  in  the  amount  of  $4,000,  and 
was  required  to  contract  with  and 
maintain  the  advocacy  of  the  Concerned 
Dentists  Committee,  and  to  seek 
treatment  and  rehabilitation  for  his  drug 
addiction.  By  Order  dated  May  13, 1999, 
the  Board  reinstated  Respondent's 
license  to  practice  dentistry.  Conditions 
of  this  reinstatement  were  that 
Respondent  maintain  the  contract  with 
the  Concerned  Dentists  Committee,  and 
be  on  probation  for  five  years. 
Respondent  applied  for  a  new  DEA 
Certificate  of  Registration  by  application 
dated  June  21,  1999. 

The  Board  was  subsequently  notified 
on  January  14.  2000,  by  the  Concerned 
Dentists  Committee  that  Respondent 


had  tested  positive  for  cocaine,  and  had 
refused  treatment.  A  hearing  before  the 
Board  was  scheduled  to  determine  what 
action  should  be  taken  with  regard  to 
Respondent's  state  dentistry  license. 
Respondent  subsequently  entered 
treatment,  which  postponed  the  hearing 
and  resulted  in  his  license  to  practice 
dentistry  being  suspended  indefinitely. 
Thereafter,  in  a  Notice  of  Charges  and 
Memorandum  of  Assessment  of  Civil 
Penalty  (Notice)  dated  March  20,  2000, 
the  Board  proposed  a  penalty  of  $1,000 
for  Respondent's  violation  of  his 
probation,  and  set  the  matter  for  hearing 
on  May  11.  2000.  The  Notice  also 
informed  Respondent  that  the  issues  to 
be  considered  would  include  "whether 
the  proposed  civil  penalty  shall  be 
affirmed  or  whether  a  different  type  and 
amount  of  civil  penalty  is  justified  and 
assessable  and/or  whether  the 
Respondent's  license  shall  be  revoked, 
suspended  or  otherwise  disciplined." 

Pursuant  to  21  U.S.C.  823(f).  the 
Administrator  may  deny  an  application 
for  a  DEA  Certificate  of  Registration  if 
he  determines  that  granting  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  the  following  factors  be 
considered  in  determining  the  public 
interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Siich .other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Administrator  may 
rely  on  any  one  or  combination  of 
factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registratign 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henrv  J. 
Schwartz.  Jr.,  M.D.,  54  FR  16422  (DEA 
1989). 

The  Administrator  has  reviewed  the 
five  factors,  and  finds  that  factors  (2), 
(3),  (4),  and  (5)  are  most  relevant  to  the 
instant  matter. 

Specifically,  the  Administrator  finds 
with  regard  to  factor  two  that 
Respondent  was  convicted  of  two  felony 
violations  of  unlawfully  distributing  a 
controlled  substance,  and  further  that 
his  state  dentistry  license  was  revoked 
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based  inter  alia  on  his  personal  misuse 
of  controlled  substances;  and  therefore 
concludes  that  Respondent  clearly 
mishandled  controlled  substances  in  the 
past,  and  failed  to  comply  with  laws 
relating  to  controlled  substances.  See 
Robert  A.  Leslie.  64  FR  25908  (1999). 
Respondent  apparently  continues  to 
mishandle  controlled  substances,  as 
evidenced  by  the  January  14,  2000, 
report  of  the  Concerned  Dentists 
Committee  to  the  Board  regarding 
Respondent's  testing  positive  for 
cocaine  use,  in  violation  of  his 
probation. 

With  regard  to  factor  three,  the 
investigative  file  reveals  Respondent 
was  convicted  on  or  about  January  6, 
1999,  in  the  Criminal/Circuit  Court  of 
Putnam  County,  Tennessee,  of  two 
felony  violations  of  unlawfully 
distributing  the  Schedule  U  controlled 
substance  cocaine.  Respondent  was 
sentenced  to  five  years  imprisonnaent, 
with  all  but  ninety  days  suspended. 

With  regard  to  factor  foiu-,  the 
Administrator  finds  that  the 
investigative  file  reveals  Respondent 
tested  positive  for  the  use  of  cocaine,  as 
set  forth  in  the  January  14,  2000,  report 
from  the  Concerned  Dentists  Committee 
to  the  Board,  in  violation  of  his 
probation.  The  Administrator  therefore 
finds  that  Respondent  continues  to 
violate  State  and  federal  laws  relating  to 
controlled  substances. 

With  regard  to  foctor  five,  the 
Administrator  finds  that  the 
investigative  file  reveals  substantial 
evidence  that  Respondent  is  a  self- 
abuser,  in  that  he  ingests  controlled 
substances  for  no  legitimate  medical 
reason.  This  is  evidenced  not  only  by 
the  January  14,  2000,  report  set  forth  in 
factor  four  above,  but  also  by  evidence 
that  Respondent's  license  to  practice 
dentistry  was  revoked  by  the  Board  by 
Order  dated  May  27,  1998,  for  inter  alia 
personal  misuse  of  controlled 
substances.  This  pattern  of  self-abuse 
does  not  bode  well  for  the  health  and 
safety  of  Respondent's  patients,  nor  for 
Respondent's  future  compliance  with 
State  and  Federal  laws  and  regulations 
relating  to  controlled  substances. 

Therefore,  for  the  above  stated 
reasons,  the  Administrator  concludes 
that  it  would  be  inconsistent  with  the 
public  interest  to  grant  Respondent's 
application. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  application  for  a  DEA  Certificate  of 
Registration  submitted  by  Michael 
Wayne  Dietz,  D.D.S.,  be,  and  it  hereby 


is,  denied.  This  order  is  effective 
November  19,  2001. 

Eteted:  October  10.  2001. 
Asa  Hutchinson, 
Administrator. 

(FR  Doc.  01-26178  Filed  10-17-01;  8:45  ami 
BILUNG  CODE  4410-39-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

William  Echandy-Ochoa,  M.D.; 
Revocation  of  Registration 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  (OTSC), 
dated  June  26,  2000,  by  certified  mail  to 
William  Echandy-Ochoa,  M.D., 
(Respondent)  notifying  him  of  an 
opportunity  to  show  cause  as  to  why  the 
DEA  should  not  evoke  his  DEA 
Certificate  of  Registration  BE4263206, 
pursuant  to  21  U.S.C.  824(a)(2)  and  (3), 
and  deny  any  pending  applications  for 
renewal  or  modification  of  this 
registration,  pursuant  to  21  U.S.C. 
823(f).  The  OTSC  stated  that 
Respondent's  license  to  practice 
medicine  in  the  jurisdiction  in  which 
Respondent  practices,  Puerto  Rico,  was 
revoked,  and  that  Respondent  had  been 
convicted,  in  Puerto  Rico,  of  a  felony 
related  to  the  distribution  of  controlled 
substances.  By  letter  dated  July  19, 
2000,  Respondent,  through  counsel, 
requested  a  hearing  in  this  matter. 

On  August  9,  2000,  Administrative 
Law  Judge  Gail  A.  Randall  issued  an 
Order  for  Prehearing  Statements.  On 
August  10,  2000,  the  Government  filed 
a  Request  for  Stay  of  Proceedings  and 
Motion  for  Summary  Disposition.  On 
August  14,  2000,  Judge  Randall  issued 
an  Order  allowing  Respondent  until 
August  29,  2000,  to  respond  to  the 
Government's  motion,  and  stayed  the 
proceeding  pending  the  resolution  of 
the  Government's  motion.  Following 
some  procedural  confusion,  the 
Respondent  on  October  10,  2000,  filed 
a  Motion  to  Withdraw  Allegations  to  the 
Honorable  Administration,  admitting 
that  his  license  to  practice  medicine  in 
Puerto  Rico  was  revoked,  and  requesting 
that  summary  disposition  be  entered  in 
favor  of  the  Government.  Judge  Randall 
rendered  her  Opinion  and 
Recommended  Ruling  on  October  16, 
2000,  recommending  that  Respondent's 
DEA  registration  be  revoked,  and  any 
pending  renewal  applications  be 
denied.  On  November  21,  2000,  Judge 
Randall  transmitted  the  record  of  these 
proceedings  to  the  Office  of  the  Deputy 
Administrator. 


The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registiation  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistenUy 
upheld  in  prior  DEA  cases.  See  Saihb  S. 
Halil,  M.D.,  64  FR  33319  (1999)  (noting 
the  rule  in  a  matter  involving  a 
registration  for  Puerto  Rico);  Diodo 
Leduc,  d/b/a  Farmacia  Leduc,  51  FR 
12751  (1986)  and  cases  cited  therein; 
see  also  Graham  Travers  Schuler,  M.D., 
65  50570  (2000);  Romeo  J.  Perez,  M.D., 
62  FR  16193  (1997);  Demetiis  A.  Green, 
M.D.,  61  FR  60728  (1996);  Dominick  A. 
Ricci,  M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Respondent  affirmatively 
concedes  that,  currentiy,  he  is  not 
authorized  to  handle  controlled 
substances  in  Puerto  Rico,  and  there  is 
no  evidence  in  the  record  that 
Respondent  maintained  a  medical 
practice  anywhere  else.  Furthermore, 
Respondent  affirmatively  requests  that 
the  Government's  Motion  for  Summary 
Disposition  be  granted.  Thus,  there  is  no 
genuine  issue  of  material  feet;  in  fact, 
there  is  no  dispute  at  all. 

The  Administrator  concurs  with  Judge 
Randall's  finding  that  it  is  well  settled 
that  when  there  is  no  question  of 
material  fact  involved,  there  is  no  need 
for  a  plenary,  administrative  hearing. 
Congress,  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Michael  G. 
Dolin,  M.D.,  65  FR  5661  (2000);  Jesus  R. 
Juarez.  M.D..  62  FR  14945  (1997);  see 
also  Philip  E.  Kirk,  M.D.,  48  FR  32887 
(1983),  afTd  sub  nom.  Kirk  v.  Mullen, 
749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
DEA  Certificate  of  Registration 
BE4263206,  issued  to  William  Echandy- 
Ochoa,  M.D.,  be,  and  it  hereby  is, 
revoked;  and  that  any  pending 
applications  for  the  renewal  or 
modification  of  said  Certificate  be 
denied.  This  order  is  effective 
November  19,  2001. 
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Dated:  October  10,  2001. 
Asa  Hutchinson, 
Administrator. 

[FR  Doc.  01-26183  Filed  10-17-01:  8:45  am] 
BILUNG  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Jack's  Sales,  Inc.;  Denial  of 
Application 

On  September  5,  2000,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  to  Jack's  Sales. 
Inc.  (Respondent),  proposing  to  deny  its 
application  for  a  DEA  Certificate  of 
Registration  as  a  distributor  of  list  I 
chemicals  pursuant  to  21  U.S.C.  823(h) 
on  the  grounds  that  on  June  12,  2000, 
the  California  Department  of  Justice, 
Bureau  of  Narcotic  Enforcement  (BNE), 
denied  Respondent's  application  for  a 
Precursor  Business  Permit.  On  October 
12,  2000,  Respondent  filed  a  request  for 
a  hearing  on  tiie  issue  raised  in  the 
OTSC. 

On  October  18,  2000,  the  Government 
filed  a  motion  seeking  summary 
disposition,  arguing  that  Respondent  is 
not  authorized  to  distribute  or  otherwise 
to  handle  listed  chemicals  in  California, 
the  jurisdiction  in  which  it  proposes  to 
conduct  business. 

On  October  23,  2000,  Administrative 
Law  Judge  Mary  Ellen  Bittner  issued  a 
Memorandum  to  Coimsel  granting 
Respondent  until  November  7,  2000,  to 
file  a  response  to  the  Government's 
motion.  Respondent  timely  filed  a 
response,  asserting,  in  substance,  that 
the  BNE  denied  its  application  for  a 
Precursor  Business  Permit  on  the  basis 
of  information  provided  to  BNE  by  DEA; 
that  Respondent  had  appealed  the 
denial;  that  counsel  for  Respondent  had 
spoken  with  a  member  of  the  BNE  staff 
who  said  there  would  be  a  meeting 
within  the  next  ten  days  to  discuss 
respondent's  appeal;  and  that  this 
proceeding  should  be  stayed  pending 
the  outcome  of  Respondent's  BNE 
appeal. 

The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

Loss  of  state  authority  to  engage  in  the 
distribution  of  list  I  chemicals  is 
grounds  to  revoke  a  distributor's 


registration  pursuant  to  21  U.S.C. 
824(a)(3).  While  the  Conti-oUed 
Substances  Act  does  not  specify  that 
state  licensure  is  a  condition  precedent 
to  registration  as  a  distributor  of  list  I 
chemicals,  it  is  well-settled  that  the 
Administrator  may  apply  the  bases  for 
revoking  a  registration  pursuant  to  21 
U.S.C.  824(a)  to  the  denial  of 
applications  pursuant  to  21  U.S.C.  823. 
See  Anthony  D.  Punches,  64  FR  14268 
(1999).  Accordingly,  DEA  consistently 
has  held  that  a  person  may  not  hold  a 
DEA  registration  if  that  person  is 
without  appropriate  authority  pursuant 
to  the  laws  of  the  state  where  he  or  she 
conducts  business.  See  Anne  Lazar 
Thorn.  62  FR  12847  (1997);  Bobby 
Watts.  M.D.,  53  FR  11919  (1988);  Robert 
F.  Witek,  D.D.S..  52  FR  47770  (1987); 
Wingfield  Drugs,  Inc.,  52  FR  27070 
(1987). 

In  the  instant  case.  Respondent  does 
not  deny  that  it  is  not  currentiy 
authorized  to  handle  list  I  chemicals  in 
the  State  of  California,  the  jiu-isdiction 
where  it  conducts  business.  The 
Government  attached  to  its  motion  a 
copy  of  a  letter  dated  June  12,  2000, 
from  the  BNE  to  Respondent,  denying 
Respondent's  Precursor  Business 
Permit,  together  with  a  copy  of  the 
applicable  provision  of  the  California 
Health  and  Safety  Code  governing 
permits  and  the  application  procedure. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  ot  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  conducts 
business.  See  21  U.S.C.  802(21),  823(f), 
and  824(a)(3).  This  prerequisite  has 
been  consistently  upheld  in  prior  DEA 
cases.  See  Graham  Travers  Schuler, 
M.D.,  65  FR  50570  (2000);  Romeo  J. 
Perez,  M.D.,  62  FR  16193  (1997); 
Demetiis  A.  Green,  M.D.,  61  FR  60728 
(1996);  Dominick  A.  Ricci,  M.D.,  58  FR 
51104(1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  the 
Respondent  is  not  authorized  to  handle 
list  I  chemicals  in  California,  where  it 
conducts  business.  The  Administrator 
finds  that  Judge  Bittner  has  allowed 
Respondent  ample  time  to  refute  the 
Government's  evidence,  and  that 
Respondent  has  submitted  no  evidence 
or  assertions  to  the  contrary.  Thus,  there 
is  no  genuine  issue  of  material  fact 
concerning  Respondent's  lack  of 
authorization  to  handle  list  I  chemicals 
in  the  state  where  it  conducts  business. 

The  Administrator  concurs  with  Judge 
Bittner's  finding  that  it  is  well  setUed 
that  when  there  is  no  question  of 


material  fact  involved,  there  is  no  need 
for  a  plenary,  administrative  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Michael  G. 
Dolin,  M.D.,  65  FR  5661  (2000);  Jesus  R. 
Juarez,  M.D.,  62  FR  14945  (1997);  see 
also  Phihp  E.  Kirk,  M.D.,  48  FR  32887 
(1983),  aff  d  sub  nom.  Kirk  v.  Mullen, 
749  F.2d  297  (6Ui  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authoritv  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  application  for  registration  as  a 
distributor  of  list  I  chemicals  submitted 
by  Jack's  Sales,  Inc..  be,  and  it  hereby 
is,  denied.  This  order  is  effective 
November  19,2001. 

Dated:  October  10.  2001. 
Asa  Hutchison, 
Administrator. 

(FR  Doc.  01-26177  Filed  10-17-01:  8:45  ami 
BNJJNO  COOe  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Caria  Johnson,  M.D.;  Denial  of 
Application 

On  March  21,  2000,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Carta  M.  Johnson,  M.D..  (Respondent) 
notifying  her  of  an  opportunity  to  show 
cause  as  to  why  the  DEA  should  not 
deny  her  application  for  DEA 
registration,  pursuant  to  21  U.S.C. 
823(0,  for  reason  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest.  On  May  8,  200P. 
Respondent  filed  a  request  for  a  hearing 
in  this  matter. 

On  August  10.  2000.  the  Government 
filed  a  Motion  for  Summary  Disposition, 
asserting  that  Respondent  is  not 
ciurently  authorized  to  handle 
controlled  substances  in  the  state  in 
which  she  seeks  a  DEA  Certificate  of 
Registration,  and  attached  a  copy  of  an 
opinion  from  the  Louisiana  State 
Medical  Board  dated  July  12,  2000, 
suspending  Respondent's  license  to 
practice  medicine  in  that  State.  On 
August  14,  2000,  Administrative  Law 
Judge  Mary  Ellen  Bittner  issued  a 
memorandum  to  Counsel  granting 
Respondent  until  August  29.  2000,  to 
file  a  response  to  the  Government's 
motion.  As  of  this  date.  Respondent  has 
failed  to  respond  to  the  Government's 
motion. 
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The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  hased  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  802(21).  823(f).  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler,  M.D.,  65  FR  50570 
(2000);  Romeo  J.  Perez.  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  the 
Respondent  is  not  authorized  to  practice 
medicine  in  Louisiana,  and  therefore, 
the  Administrator  infers  that 
Respondent  is  also  not  authorized  to 
handle  controlled  substances  in 
Louisiana,  the  State  in  which  she  seeks 
to  obtain  a  DEA  registration.  The 
Administrator  finds  that  Judge  Bittner 
allowed  Respondent  ample  time  to 
refute  the  Government's  evidence,  and 
that  Respondent  has  submitted  no 
evidence  or  assertions  to  the  contrary. 
Thus,  there  is  no  genuine  issue  of 
material  fact  concerning  Respondent's 
lack  of  authorization  to  practice 
medicine  in  Louisiana  or  to  handle 
controlled  substances  in  that  State. 

The  Administrator  concurs  with  Judge 
Bittner's  finding  that  it  is  well  settled 
that  when  there  is  no  question  of 
material  fact  involved,  there  is  no  need 
for  a  plenary,  administrative  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaning  less  tasks.  See  Michael  G. 
Dolin,  M.D.,  65  FR  5661  (2001);  Jesus  R. 
Juarez.  M.D.,  62  FR  14945  (1997);  see 
also  Philip  E.  Kirk,  M.D.,  48  FR  32887 
(1983),  aff  d  sub  nom.  Kirk  v.  Mullen. 
749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  application  for  a  DEA  Certificate  of 
Registration  submitted  by  Carla  M. 
Johnson,  M.D.,  be,  and  it  hereby  is, 
denied.  This  order  is  effective 
November  19,  2001. 


Dated:  October  10,  2001. 
Asa  Hutchinson, 

Administrator. 

[FR  Doc.  01-26176  Filed  10-17-O1;  8:45  am] 
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DEPARTMErfT  OF  JUSTICE 

Drug  Enforcement  AdministratkMi 

George  Samuel  Kouns,  D.O.; 
Revocation  of  Registration 

On  April  28,  2000,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an 
amended  Order  to  Show  Cause  (OTSC) 
by  certified  mail  to  George  Samuel 
Koxms,  D.O.,  notifying  him  of  an 
opportxmity  to  show  cause  as  to  why  the 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AK8923496, 
pursuant  to  21  U.S.C.  823(f)  and  21 
U.S.C.  824(a)  (2),  (3).  and  (4),  on  the 
grounds  that  Dr.  Kouns  is  no  longer 
authorized  to  handle  controlled 
substances  in  Indiana,  the  State  in 
which  Dr.  Kouns  is  currently  registered 
with  DEA.  The  amended  OTSC  also 
stated  that  Dr.  Koims'  request  to  modify 
his  registration  address  from  Indiana  to 
Alabama  should  be  denied  pursuant  to 
21  U.S.C.  823(f)  and  21  U.S.C.  824(a)(4), 
because  Dr.  Kouns  is  not  authorized  to 
handle  controlled  substances  in 
Alabama.  The  amended  OTSC  also 
alleged  that  Dr.  Kouns'  DEA  registration 
should  be  revoked  and  his  request  for 
modification  denied  because  on  March 
23, 1998,  he  was  convicted  of  a  felony 
relating  to  controlled  substances  in  the 
Union  County  Circuit  Court  of  the  State 
of  Indiana.  The  amended  OTSC  also 
notified  Dr.  Kouns  that  should  not 
request  for  hearing  be  filed  within  30 
days,  his  right  to  a  hearing  would  be 
deemed  waived. 

On  May  2,  2000,  the  amended  OTSC 
was  sent  to  Dr.  Kouns  at  the  address  at 
which  he  sought  to  have  his  DEA 
registration  modified,  and  also  to  his 
last  known  address  in  Alabama. 
Subsequently,  DEA  received  a  postal 
receipt  dated  May  26,  2000,  and  signed 
on  behalf  of  Dr.  Kouns,  indicating  the 
amended  OTSC  was  received. 

DEA  has  received  no  request  for  a 
hearing  nor  other  response  from  Eh'. 
Kouns  nor  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Administrator,  finding  that  (1)  30 
days  having  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Kouns  is 
deemed  to  have  waived  his  right  to  a 
hearing.  Following  a  complete  review  of 


the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43  9d)  and  (e),  and  1301.46. 

The  Administrator  finds  as  follows. 
Dr.  Kouns  currently  possesses  DEA 
Certificate  of  Registration  AK8923496, 
issued  to  him  in  Indiana.  On  or  about 
March  23. 1998,  pursuant  to  a  plea 
agreement  Dr.  Kouns  pleaded  guilty  to 
15  felony  coimts  of  Issuing  Unlawful 
Prescriptions,  including  controlled 
substance  prescriptions.  Also  pursuant 
to  the  plea  agreement.  Dr.  Kouns  agreed 
to  (1)  pay  a  $5,000  fine  and  (2)  to  not 
practice  medicine  in  Indiana,  to 
surrender  any  licensure  to  practice 
medicine  in  Indiana,  and  not  to  reapply 
for  medical  licensure  in  Indiana.  By 
Order  dated  May  12, 1998,  the  Union 
County  Circuit  Court  sentenced  Dr. 
Kouns  to  15  consecutive  years  in  prison, 
which  term  was  suspended,  and  placed 
Dr.  Kouns  on  probation  for  15  years. 

Based  on  the  felony  convictions,  the 
Indiana  Medical  Licensing  Board 
revoked  Dr.  Kouns  license  to  practice 
medicine  in  Indiana  by  Order  dated 
August  31, 1998.  On  or  about  September 
18, 1998,  the  Controlled  Substance 
Advisory  Committee  and  the  Indiana 
Board  of  Pharmacy  issued  a  Final  Order 
denying  IDr.  Kouns'  application  for  a 
controlled  substances  registration.  There 
is  no  evidence  in  the  investigative  file 
indicating  that  Dr.  Kouns  has  regained 
authority  to  handle  controlled 
substances  in  the  State  of  Indiana. 

The  Administrator  further  finds  that 
on  or  about  January  14, 1999,  the 
Alabama  Medical  Licensure 
Commission  issued  an  Order  revoking 
Dr.  Kouns'  license  to  practice  medicine 
in  the  State  of  Alabama  based  upon  (1) 
Dr.  Kouns'  controlled  substances-related 
felonies  in  the  State  of  Indiana,  and  (2) 
the  subsequent  disciplinary  action  taken 
against  Dr.  Kouns  by  the  Indiana  State 
authorities.  There  is  no  evidence  in  the 
file  indicating  that  Dr.  Kouns  has 
regained  authority  to  handle  controlled 
substances  in  the  State  of  Alabama.         i 

In  addition,  the  Administrator  finds 
substantial  evidence  in  the  investigative 
file  that  Eh.  Kouns'  license  to  practice 
medicine  in  Ohio  expired  September  30, 
1998,  due  to  non-payment  of  renewal 
fees,  and  as  of  this  date,  there  is  no 
evidence  in  the  investigative  file  to 
conclude  that  his  Ohio  medical  license 
has  been  reinstated. 

Therefore,  the  Administrator 
concludes  that  Dr.  Kouns  is  not 
currently  Ucensed  or  authorized  to 
handle  controlled  substances  in  either 
Alabama,  Indiana,  or  Ohio. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
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a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f),  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler,  M.D.,  65  FR  50,570 
(2000);  Romeo  J.  Perez,  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D, 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D..  58  FR  51,104  (19^3). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  Dr.  Kouns 
is  not  authorized  to  practice  medicine  or 
to  handle  controlled  substances  in 
Indiana,  the  jurisdiction  where  Dr. 
Kouns'  DEA  Certificate  of  Registration  is 
issued,  nor  to  practice  medicine  in 
Alabama,  the  jurisdiction  where  Dr. 
Kouns  seeks  to  have  his  DEA  Certificate 
of  Registration  modified,  nor  in  Ohio, 
where  his  State  medical  license  has 
expired.  Therefore,  the  Administrator 
concludes  that  Dr.  Kouns  is  also  not 
authorized  to  handle  controlled 
substances  in  Alabama,  Indiana,  or 
Ohio. 

Accordingly,  the  Admini*rator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  DEA  Certificate  of  Registration 
AK8923496  previously  issued  to  George 
Samuel  Kouns,  D.O.,  be,  and  it  hereby 
is,  revoked.  The  Administrator  hereby 
further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be,  and  hereby  are, 
denied.  This  order  is  effective 
November  19,  2001. 

Dated:  October  10.  2001. 
Asa  Hutchinson, 

Administrator 

(PR  Doc.  01-26190  Filed  10-17-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatratton 

Jerry  Clifton  LIngie,  M.D.;  Revocation 
of  Registration 

On  October  10,  2000,  the  E)eput>' 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Jerry  Clifton  Lingle,  M.D.,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  the  DEA  should  not  revoke  his 
DEA  Certificate  of  Registration, 
BL1508285,  pursuant  to  21  U.S.C. 
824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  such 


registration  pursuant  to  21  U.S.C.  823(f), 
on  the  grounds  that  Dr.  Lingle  was  not 
authorized  by  the  State  of  Florida  to 
handle  controlled  substances.  The  order 
also  notified  Dr.  Lingle  that  should  no 
request  for  hearing  be  filed  within  30 
days,  his  right  to  a  hearing  would  be 
deemed  waived. 

The  OTSC  was  sent  to  Dr.  Lingle  at 
his  DEA  registered  premises  in  Fort 
Lauderdale,  Florida.  A  postal  delivery 
receipt  was  signed  October  28,  2000,  on 
behalf  of  Dr.  Lingle.  indicating  the 
OTSC  was  received.  To  date,  no 
response  has  been  received  from  Dr. 
Lingle  nor  anyone  purporting  to 
represent  him. 

Therefore,  the  Administrator,  finding 
that  (1)  30  days  having  passed  since  the 
receipt  of  the  Order  to  Show  Cause,  and 
(2)  no  request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Lingle  is 
deemed  to  have  waived  his  right  to  a 
hearing.  Following  a  complete  review  of 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.43(d)  and  (e),  and  1301.46. 

The  Administrator  finds  as  follows. 
Dr.  Lingle  currently  possesses  DEA 
Certificate  of  Registration  BL1508285. 
issued  to  him  in  Florida.  By  Order  of 
Emergency  Suspension  of  License, 
dated  June  9, 1999,  the  State  of  Florida, 
Department  of  Health,  suspended  Dr. 
Lingle's  medical  Ucense,  finding  that 
"Dr.  Lingle's  continued  practice  as  a 
physician  constitutes  an  immediate  and 
serious  danger  to  the  health,  safety  and 
welfare  of  the  publicl.j"  The 
investigative  file  contains  no  evidence 
that  the  Emergency  Suspension  of  Dr. 
Lingle's  medical  license  has  been  lifted. 

Therefore,  the  Administrator 
concludes  that  Dr.  Lingle  is  not 
currently  licensed  or  authorized  to 
handle  controlled  substances  in  Florida. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f),  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler,  M.D.,  65  FR  50570 
(2000);  Romeo  J.  Perez,  M.D..  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  Dr.  Lingle 
is  not  authorized  to  practice  medicine  in 
Florida,  and  therefore,  the 
Administrator  infers  that  Dr.  Lingle  is 
also  not  authorized  to  handle  controlled 


substances  in  Florida,  the  State  in 
which  he  holds  his  DEA  Certificate  of 
Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104.  hereby  orders  that 
the  DEA  Certificate  of  Registration 
BL1508285,  previously  issued  to  Jerry 
Clifton  Lingle,  M.D.,  be,  and  it  hereby  is. 
revoked.  The  Administrator  hereby 
further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be,  and  hereby  are, 
denied.  This -order  is  effective 
November  19,  2001. 

Dated:  October  10,  2001. 
Asa  Hutchinson, 

Administrator. 

|FR  Doc.  01-26186  Filed  10-17-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Trudy  J.  Nelson,  MD;  Revocation  of 
Registration 

On  June  12,  2000,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Trudy  J.  Nelson,  MD,  notifying  her  of 
an  opportunity  to  show  cause  as  to  why 
the  DEA  should  not  revoke  her  DEA 
Certificate  of  Registration,  BN0504894. 
pursuant  to  21  U.S.C.  824(a)(1). 
824(a)(2),  824(a)(3)  and  924(a)(4)  and 
deny  any  pending  applications  for 
renewal,  pursuant  to  21  U.S.C.  823(f). 
The  OTSC  also  notified  Dr.  Nelson  that 
should  no  request  for  hearing  be  filed 
within  30  days,  her  right  a  hearing 
would  be  deemed  waived. 

The  OTSC  was  sent  to  Dr.  Nelson's 
registered  location  in  Sidney,  Ohio,  and 
also  to  another  location  at  Marysville, 
Ohio.  The  Sidney,  Ohio  mailing  was 
returned,  unclaimed.  The  Marysville. 
Ohio  mailing  was  received  June  20, 
2000,  by  individual  signing  on  behalf  of 
Dr.  Nelson,  as  indicated  by  the  signed 
postal  return  receipt.  To  date,  no 
response  has  been  received  from  Dr. 
Nelson  nor  anyone  purporting  to 
represent  her. 

Therefore,  the  Administrator,  finding 
that  (1)  30  days  having  passed  since  the 
receipt  of  the  Order  to  Show  Cause,  and 
(2)  no  request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Nelson  is 
deemed  to  have  waived  her  right  to  a 
hearing.  Following  a  complete  review  of 
the  investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
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without  a  hearing  pursuant  to  21  CFR 
1301.43(d)  and  (e),  and  1301.46. 

The  Administrator  finds  as  follows. 
Pursuant  to  an  investigation  conducted 
by  DEA  in  conjunction  with  the  Sidney, 
Ohio,  Police  Department,  the  Ohio 
Bureau  of  Criminal  hivestigation,  the 
Piqua,  Ohio.  Police  Department,  the 
State  of  Ohio  Pharmacy  Board,  and  the 
State  of  Ohio  Taxation  Department,  Dr. 
Nelson  was  found  to  have  engaged  in  a 
substantial  amount  of  allegedly  criminal 
activitv  during  the  period  between 
October  1994  and  June  1999.  Relevant  to 
the  instant  matter  are  her  illicit 
activities  relating  to  controlled 
substances.  I 

As  a  result  of  the  investigation,  on  or 
about  December  28. 1999.  in  the  Court 
of  Common  Pleas  in  Shelby  County, 
Ohio.  Dr.  Nelson  pleaded  guilty  to  one 
felony  count  of  Attempted  Corrupting 
Another  With  Drugs;  three  felony  counts 
of  Trafficking  in  Drugs;  and  one  felony 
count  of  Theft  of  Drugs.  Dr.  Nelson  was 
sentenced  to  serve  six  years 
incarceration.  On  January  12.  2000.  the 
State  Medical  Board  of  Ohio  issued  a 
Notice  of  Immediate  Suspension  and 
Opportunity  for  Hearing,  informing  Dr. 
Nelson  inter  alia  that  her  license  to 
practice  medicine  and  surgery  in  Ohio 
was  immediately  suspended. 

Pursuant  to  2i  U.S.C.  824(a).  "A 
registration  pursuant  to  section  823  of 
this  title  to  *   *   *  dispense  a  controlled 
substance  ♦   •   •  may  be  suspended  or 
revoked  by  the  Attorney  General  upon 
a  finding  that  the  registrant — (1)  has 
materially  falsified  any  application  filed 
pursuant  to  or  required  by  this 
subchapter*   *   *;  (2)  has  been 
convicted  of  a  felony  under  this 
subchapter  of  subchapter  II  of  this 
chapter  or  any  other  law  of  the  United 
States,  or  of  any  State,  relating  to  any 
substance  in  this  subchapter  as  a 
controlled  substance  *   *   *" 

In  addition,  pursuant  to  21  U.S.C. 
823(f)  and  824(a)(4).  the  Administrator 
may  revoke  a  DEA  Certificate  of 
Registration  and  deny  any  pending 
applications  for  renewal  of  such 
registration  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  the  following 
factors  be  considered  in  determining  the 
public  interest: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 


(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Administrator  may 
rely  on  any  one  or  combination  of 
factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  be  denied.  See  Henry  J. 
Schwartz.  Jr..  MD.  54  FR  16422  (DEA 
1989). 

Pursuant  to  21  U.S.C.  824(a)(1).  the 
Administrator  may  revoke  a  DEA 
Certificate  of  Registration  upon  a 
finding  that  the  registrant  has  materially 
falsified  an  application  for  registration. 
The  investigative  file  reveals  that,  in 
January  1994.  the  Complaint  Committee 
of  the  West  Virginia  Board  of  Medicine 
issued  a  complaint  that  alleged  that  Dr. 
Nelson  renewed  her  State  license  to 
practice  medicine  and  surgery  by 
fraudulent  misrepresentation  and 
making  a  false  statement  in  connection 
with  a  licensure  application.  In  lieu  of 
further  proceedings,  effective  April  15. 
1994.  the  West  Virginia  Board  of 
Medicine  accepted  the  surrender  of  Dr. 
Nelson's  license  to  practice  medicine 
and  surgery  in  that  State.  Additionally, 
as  a  result  of  a  falsification  of  a  1991 
registration  application  for  medical 
licensure  in  the  State  of  Ohio,  on  June 
6.  1994.  Dr.  Nelson  entered  into  a 
Consent  Agreement  with  the  State 
Medical  Board  of  Ohio  (Ohio  Board) 
wherein  her  Ohio  State  medical  license 
was  suspended  for  an  indefinite  period 
of  time.  Dr.  Nelson  subsequently 
entered  into  a  second  Consent 
Agreement  with  the  Ohio  Board  on 
August  10,  1994.  in  response  to  the 
Ohio  Boards  learning  of  the  April  1994 
surrender  of  Dr.  Nelson's  West  Virginia 
medical  license.  Pursuant  to  this  second 
Consent  Agreement.  Dr.  Nelson's  Ohio 
State  medical  license  was  again 
suspended  for  an  indefinite  period,  and 
probationary  terms  were  imposed  when 
the  license  was  reinstated. 

On  October  31.  1994.  and  again  on 
September  10.  1997.  Dr.  Nelson 
executed  applications  for  DEA 
Certifications  of  Registration.  In 
response  to  liability  question  2(b)  on 
each  application,  that  states:  "Has  the 
applicant  ever  been  convicted  of  a  crime 
in  connection  with  controlled 
substances  under  State  or  Federal  law. 
or  ever  surrendered  or  had  a  Federal 
controlled  substance  registration 
revoked,  suspended,  restricted  or 
denied,  or  ever  had  a  State  professional 
license  or  controlled  substance 
registration  revoked,  suspended,  denied. 


restricted  or  placed  on  probation?"  Dr. 
Nelson  checked  the  box  marked  "no." 

The  Administrator  finds  that  Dr. 
Nelson  knew  that  her  responses  on  her 
1994  and  1997  DEA  applications  were 
false.  Dr.  Nelson  had  been  forced  to 
surrender  her  West  Virginia  medical 
license  in  April  1994;  her  Ohio  medical 
license  was  suspended  pursuant  to 
Consent  Agreement  in  June  emd  then 
again  in  August  1994;  and  she  executed 
the  first  of  the  DEA  registration  renewal 
applications  at  issue  less  than  two 
months  later.  Answers  to  the  liability 
questions  are  always  material  because 
DEA  relies  on  the  answers  to  these 
questions  to  determine  whether  it  is 
necessary  to  conduct  an  investigation 
prior  to  granting  an  application.  See 
Bobby  Watts.  MD,  58  FR  46995,  (1993); 
Ezzat  E.  Majd  Pour,  MD,  55  FR  47547 
(1990).  Therefore,  grounds  exist  to 
revoke  Dr.  Nelson's  DEA  Certificate  of 
Registration  pursuant  to  21  U.S.C. 
824(a)(1). 

Pursuant  to  21  U.S.C.  824(a)(2).  the 
Administrator  may  revoke  a  DEA 
Certificate  of  Registration  upon  a 
finding  that  a  registrant  has  been 
convicted  of  a  felony  under  the  law  of 
any  State.  The  investigative  file  clearly 
shows  that  Dr.  Nelson  pleaded  guilty  on 
or  about  December  28.  1999,  in  the 
Court  of  Common  Pleas  in  Shelby 
County.  Ohio,  to  one  felony  count  of 
Attempted  Corrupting  Another  With 
Drugs;  three  felony  counts  of  Trafficking 
in  Drugs;  and  one  felony  count  of  Theft 
of  Drugs.  Dr.  Nelson  was  sentenced  to 
serve  six  years  incarceration.  Therefore, 
grounds  exist  to  revoke  Dr.  Nelson's 
registration  pursuant  to  21  U.S.C. 
824(a)(2). 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(f),  the  Administrator  may  revoke 
a  DEA  Certificate  of  Registration  and 
deny  any  pending  applications  for 
renewal  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Regarding  the  public  interest  analysis  ' 
pursuant  to  21  U.S.C.  823(f),  the 
Administrator  has  reviewed  the  five 
factors,  and  finds  that  factors  (2).  (3).  (4), 
and  (5)  are  most  relevant  to  the  instant 
matter. 

Specifically,  the  Administrator  finds 
with  regard  to  factors  two  and  four  that 
Dr.  Nelson  pleaded  guilty  to  five  felony 
violations  on  or  about  December  28, 
1999,  in  the  Court  of  Common  Pleas  in 
Shelby  County,  Ohio,  including  one 
felony  count  of  Attempted  Corrupting 
Another  With  Drugs;  three  felony  counts 
of  Trafficking  in  Drugs;  and  one  felony 
count  of  Theft  of  Drugs;  and  was 
sentenced  to  serve  six  years 
incarceration.  The  Administrator 
therefore  concludes  that  Dr.  Nelson 


clearly  has  mishandled  controlled 
substances  in  the  past,  and  failed  to 
comply  with  laws  relating  to  controlled 
substances.  See  Robert  A.  Leslie,  64  FR 
25908  (1999). 

With  regard  fo  factor  three,  as 
previously  set  forth.  Dr.  Nelson  pleaded 
guilty  on  or  about  December  28, 1999, 
in  the  Court  of  Common  Pleas  in  Shelby 
County,  Ohio,  to  one  felony  count  of 
Attempted  Corrupting  Another  With 
Drugs;  three  felony  counts  of  Trafficking 
in  Drugs;  and  one  felony  count  of  Theft 
of  Drugs;  and  was  sentenced  to  sen'e  six 
years  incarceration. 

With  regard  to  factor  five,  the 
Administrator  finds  especially  egregious 
in  this  matter  that  Dr.  Nelson's  array  of 
convictions  include  one  that  is 
especially  heinous  in  light  of  her 
purported  role  as  medical  healer:  her 
guilty  plea  to  the  crime  of  Attempted 
Corrupting  Another  With  Drugs.  The 
Administrator  finds  that  the 
investigative  file  contains  evidence  that 
Dr.  Nelson  abused  her  DEA  Registration 
by  knowingly  feeding  and  encouraging 
the  addiction  of  at  least  one  of  her 
patients,  and  that  she  subsequently  used 
that  patient's  minor  son  as  an  excuse 
and  a  conduit  to  continue  to  feed  that 
patient's  addiction.  Such  conduct  on  the 
part  of  a  medical  professional  is  as  vile 
as  it  is  disgraceful,  and  the 
Administrator  denounces  such  conduct 
in  the  strongest  possible  terms.  / 

The  Administrator  therefore 
concludes  that  it  would  be  inconsistent 
with  the  pubic  interest  to  continue  Dr. 
Nelson's  registration,  and  therefore 
grounds  exist  to  revoke  her  DEA 
registration  pursuant  to  21  U.S.C. 
824(a)(4). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  DEA  Certificate  of  Registration, 
BN0504894,  previously  issued  to  Trudy 
J.  Nelson.  M.D.,  be,  and  it  hereby  is, 
revoked,  and  any  pending  applications 
for  renewal  or  modification  of  said 
registration  be,  and  they  hereby  are, 
denied.  This  order^is  effective 
November  19,  2001. 

Dated:  October  10,  2001. 
Asa  Hutchimon, 

Administrator. 

[FR  Doc.  01-26179  Filed  10-17-01:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Wiiiiam  Peterson,  iM.D.;  Revocation  of 
Registration 

On  October  31.  2000,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  show  Cause  (OTSC)  by  certified  mail 
to  William  Peterson.  M.D.,  (Respondent) 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  the  DEA*should  not 
revoke  his  DEA  Certificate  of 
Registration  AP1632810.  pursuant  to  21 
U.S.C.  824(a)(3).  and  deny  any  pending 
applications  for  renewal  of  this 
registration,  pursuant  to  21  U.S.C. 
824(a)(4)  and  823(f),  for  the  reasons  that 
Respondent's  license  to  practice 
medicine  in  the  jurisdiction  in  which 
Respondent  practices.  North  Carolina, 
was  suspended  by  the  North  Carolina 
Medical  Board  (Board).  The  Order  to 
Show  Cause  further  alleged  that  the 
Board  made  a  finding  that,  on  numerous 
occasions,  the  Respondent  prescribed 
controlled  substances  to  individuals  for 
no  legitimate  medical  reason. 

By  letter  filed  November  16,  2000, 
Respondent,  pro  se,  requested  a  hearing 
in  this  matter. 

On  November  22,  2000, 
Administrative  Law  Judge  Gail  A. 
Randall  issued  an  order  for  Prehearing 
Statements.  Judge  Randall  also  mailed  a 
letter  to  Respondent,  informing  him  of 
his  right  to  representation  at  his  own 
expense,  and  enclosed  therein  a  copy  of 
the  regulation  explaining  that  right,  21 
CFR  1316.50  (2000).  On  December  13, 
2000,  the  Government  filed  a  motion 
seeking  summary  disposition,  arguing 
that  Respondent's  license  to  practice 
medicine,  and  therefore,  to  handle 
controlled  substances  in  the  jurisdiction 
of  his  DEA  registration,  was  suspended. 
Since  the  Government  has  not  received 
any  information  that  the  suspension  has 
been  lifted,  the  Government  asserts  that 
the  Respondent's  registration  cannot  be 
maintained. 

The  Govenunent  attached  to  its 
motion  a  sworn  Certificate  of 
Registration  Status,  signed  by  the  Chief 
of  the  Registration  Unit  of  the  DEA  and 
certifying  the  Certificate's  authenticity: 
a  copy  of  Respondent's  DEA  Certificate 
of  Registration,  AP1632810,  currently 
assigned  to  the  Respondent  in  North 
Carolina,  with  an  expiration  date  of 
March  31,  2002;  and  a  Notice  of  Charges 
and  a  copy  of  an  Order  of  Summary 
Suspension  of  License,  both  of  which 
are  signed  by  the  President  of  the  Board 
and  dated  August  2, 1999. 


By  an  Order  dated  December  13,  2000, 
Judge  Randall  stayed  the  proceedings 
pending  the  resolution  of  the 
Government's  motion,  and  she  allowed 
the  Respondent  until  January  3,  2000,  to 
respond  to  the  Government's  motion. 
No  response  has  been  received  as  of  this 
date. 

The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  §§802(21),  823(f),  and 
824(a)(3).  This  prerequisite  has  been 
consistently  upheld  in  prior  DEA  cases. 
See  Graham  Travers  Schuler.  M.D..  65 
FR  50.570  (2000);  Romeo  J.  Perez.  M.D., 
62  FR  16193  (1997);  Demetris  A.  Green, 
M.D..  61  FR  60728  (1996);  Dominick  A. 
Ricci,  MD.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  the 
Respondent  is  not  authorized  to  practice 
medicine  in  North  Carolina,  and 
therefore,  the  Administrator  infers  that 
Respondent  is  also  not  authorized  to 
handle  controlled  substances  in  North 
Carolina,  where  he  conducts  his 
business,  according  to  the  address  listed 
on  his  DEA  Certificate  of  Registration. 
The  Administrator  finds  that  Judge 
Randall  allowed  Respondent  ample  time 
to  refute  the  Government's  evidence, 
and  that  Respondent  has  submitted  no 
evidence  or  assertions  to  the  contrary. 
Thus,  there  is  no  genuine  issue  of 
material  fact  concerning  Respondent's 
lack  of  authorization  to  practice 
medicine  in  North  Carolina  or  to  handle 
controlled  substances  in  that  State. 

The  Administrator  concurs  with  Judge 
Randall's  finding  that  it  is  well  settled 
that  when  there  is  no  question  of 
material  fact  involved,  there  is  no  need 
for  plenary,  administrative  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Michael  G. 
Dolin,  M.D..  65  FR  5661  (2000);  Jesus  R. 
Juarez.  M.D..  62  FR  14945  (1997);  see 
also  Philip  E.  Kirk.  M.D..  48  FR  32887 
(1983),  afTd  sub  nom.  Kirk  v.  Mullen. 
749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
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by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
DEA  Certificate  of  Registration 
AP1632810,  issued  to  William  Peterson, 
M.D..  be,  and  it  hereby  is,  revoked;  and 
that  any  pending  applications  for  the 
renewal  or  modification  of  said 
Certificate  be  denied.  This  order  is 
effective  November  19.  2001. 

Dated:  October  10.  2001. 
Asa  Hutchinson, 
Administrator. 
|FR  Doc.  01-26181  Filed  10-17-01;  8:45  ami 
BIUJNG  CODE  U1O-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcament  Administration 

Lionel  Resnicit,  M.D.;  Revocation  of 
Registration 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  (OTSC). 
dated  February  6.  2001 .  by  certified  mail 
to  Lionel  Resnick,  M.D.,  (Respondent) 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  the  DEA  should  not 
revoke  his  DEA  Certificate  of 
Registration  AR9599309,  pursuant  to  21 
U.S.C.  824(a)(3),  and  deny  any  pending 
applications  for  renewal  or  modification 
of  this  registration,  pursuant  to  21 
U.S.C.  823(f).  The  OTSC  alleged  that 
Respondent's  license  to  practice 
medicine  in  the  jurisdiction  in  which 
Respondent  practices,  the  State  of 
Florida,  was  suspended  effective 
October  19,  1999,  by  the  Florida 
Department  of  Health  based  upon 
Respondent's  convictions  of  eighteen 
felony  counts  of  mail  fraud,  in  violation 
of  18  U.S.C.  1341.  by  the  United  States 
District  Court,  Southern  District  of 
Florida.  By  letter  filed  March  21,  2001, 
Respondent  requested  a  hearing  in  this 
matter. 

On  April  2.  2001 ,  the  Government 
filed  a  Motion  for  inter  alia  Summary 
Disposition,  on  the  grounds  that 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
jurisdiction  in  which  he  is  currently 
registered  with  DEA.  On  April  3.  2001, 
Administrative  Law  Judge  Mary  Ellen 
Bittner  issued  a  Memorandum  to 
Counsel  and  Order  allowing  Respondent 
until  April  24,  2001,  to  respond  to  the 
Government's  motions,  and  holding  a 
previously-issued  Order  for  Prehearing 
Statements  in  abeyance  pending  a  ruling 
on  the  Government's  motions. 

The  Government  attached  to  its 
Motion  a  copy  of  an  Administrative 
Complaint  issued  by  the  Department  of 
Health.  State  of  Florida,  and  signed  by 


the  Secretary  and  Chief  Medical 
Attorney  for  the  Board  of  Medicine,  and 
also  a  document  from  the  Florida 
Department  of  Health.  Health  Licensee 
Information  website,  dated  July  21. 

2000.  indicating  Respondent's  license 
status  as  suspended.  In  light  of  these 
attachments,  the  Government  asserts 
that  Respondent  does  not  have  a  valid 
license  to  practice  medicine  or  to 
handle  controlled  substances  in  Florida, 
the  jiuisdiction  of  his  practice  as 
indicated  on  his  DEA  Certificate  of 
Registration.  As  of  this  date,  the 
investigative  file  contains  no  response 
from  Respondent  nor  anyone  purporting 
to  represent  him. 

Judge  Bittner  rendered  her  Opinion 
and  Recommended  Ruling  on  May  16, 

2001,  recommending  that  Respondent's 
DEA  registration  be  revoked,  and  any 
pending  applications  for  renewal  or 
modification  be  denied.  On  Jime  18. 
2001,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the  Office 
of  the  Deputy  Administrator. 

The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler,  M.D.,  65  FR  50570 
(2000);  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  the 
Respondent  is  not  authorized  to  practice 
medicine  in  Florida,  and  therefore,  the 
Administrator  concluded  that 
Respondent  is  also  not  authorized  to 
handle  controlled  substances  in  Florida, 
where  he  conducts  business,  according 
to  the  address  listed  on  his  DEA 
Certificate  of  Registration.  The 
Administrator  finds  that  Judge  Bittner 
allowed  Respondent  ample  time  to 
refute  the  Government's  evidence,  and 
that  Respondent  has  submitted  no 
evidence  or  assertions  to  the  contrary. 
Thus,  there  is  no  genuine  issue  of 
material  fact  concerning  Respondent's 
lack  of  authorization  to  practice 


medicine  in  Florida  or  to  handle 
controlled  substances  in  that  State. 

The  Administrator  concurs  with  Judge 
Bittner's  finding  that  it  is  well  settled 
that  when  there  is  no  question  of 
material  fact  involved,  there  is  no  need 
for  a  plenary,  administrative  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Michael  G. 
Dolin,  M.D.,  65  FR  5661  (2000);  Jesus  R. 
Juarez,  M.D.,  62  FR  14945  (1997);  see 
also  Philip  E.  Kirk.  M.D.,  48  FR  32887 
(1983),  aff  d  sub  nom.  KiHc  v.  Mullen, 
749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
O.lOOfb)  and  0.104,  hereby  orders  that 
DEA  Certificate  of  Registration  AR 
9599309,  issued  to  Lionel  Resnick, 
M.D.,  be,  and  it  hereby  is,  revoked;  and 
that  any  pending  applications  for  the 
renewal  or  modification  of  said 
Certificate  be  denied.  This  order  is 
effective  November  19,  2001. 

Dated:  October  10.  2001. 
Asa  Hutcliinson, 
Administrator. 

[FR.Doc.  01-26182  Filed  10-17-01;  8:45  am) 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminiatration 

In  the  Matter  of  James  Jay  Rodriguez, 
M.D.;  Revocation  of  Registration 

On  or  about  October  31,  2000,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  James  Jay  Rodriguez,  M.D.,  156  South 
Second  Street,  Selmer,  Tennessee 
38375,  notifying  him  of  an  opportunity 
to  show  cause  as  to  why  the  DEA  should 
not  revoke  his  DEA  Certificate  of 
Registration,  BR4717370,  pursuant  to  21 
U.S.C.  824(a)(3),  and  deny  any  pending 
applications  for  renewal  of  said 
registration,  pursuant  to  21  U.S.C. 
824(a)(4)  and  823(f).  for  the  reason  that, 
on  December  20, 1999,  the  Teimessee 
Department  of  Health,  Board  of  Medical 
Examiners  (Board)  issued  an  Order  of 
Summary  Suspension  of  License  with 
respect  to  his  state  license  to  practice 
medicine.  The  order  also  notified  Dr. 
Rodriguez  that,  should  no  request  for 
hearing  be  filed  within  30  days,  the 
right  to  a  hearing  would  be  waived. 

The  OTSC  was  received  at  Dr. 
Rodriguez's  address  November  24,  2000, 
as  indicated  by  the  signed  postal  return 
receipt.  To  date,  no  response  has  been 


received  from  Dr.  Rodriguez  nor  anyone 
purporting  to  represent  him. 

Therefore,  the  Administrator  of  the 
DEA,  finding  that  (1)  thirty  days  having 
passed  since  receipt  of  the  Order  to 
Show  Cause,  and  (2)  no  request  for  a 
hearing  having  been  received,  concludes 
that  Dr.  Rodriguez  is  deemed  to  have 
waived  his  right  to  a  hearing.  Following 
a  complete  review  of  the  investigate  file 
in  this  matter,  the  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR'  1301.43(d)  and  (e) 
and  1301.46  (2031). 

The  Administrator  finds  as  follows.  In 
a  hearing  on  December  17.  1999.  the 
Tennessee  Department  of  Health.  Board 
of  Medical  Examiners  (Board),  found 
inter  alia  that  Dr.  Rodriguez  entered  the 
Tennessee  Medical  Foundation  on 
September  23.  1993,  for  the  treatment  of 
drug  addiction;  that  Dr.  Rodriguez  left 
treatment  March  4.  1994,  against 
medical  advice;  that  on  June  1, 1994,  the 
State  Volunteer  Insurance  Company 
refused  to  renew  Dr.  Rodriguez's 
insurance,  stating  that  he  was  a  high 
risk  because  of  his  ongoing  problems 
with  alcohol;  that  in  May  1998  Dr. 
Rodriguez  wrote  a  letter  to  DEA 
requesting  that  this  agency  revoke  this 
Schedule  II  privileges,  stating  that  it  was 
"difficult"  for  him  to  distinguish  which 
patients  were  actually  in  pain  and 
which  were  not  in  pain  and  in  actual 
need  of  medications;  that  on  July  16, 
1999,  Dr.  Rodriguez  was  arrested  on  the 
charge  of  DUI,  and  the  subsequent 
toxicology  report  indicated  a  blood 
alcohol  level  of  .10%  and  trace  amounts 
of  phentermine,  diazepam, 
nordiazepam,  dihydrocodeinone,  and 
trazodon;  that  on  December  9,  1999, 
Tennessee  State  investigators 
interviewed  Dr.  Rodriguez  at  his  office, 
and  discovered  him  to  be  excessively 
physically  nervous  and  mentally 
confused.  The  investigators  further 
observed  Dr.  Rodriguez's  office  was  in 
disarray,  with  large  quantities  of  drugs 
observe,  but  not  records  available 
regarding  the  dispensing  of  drugs.  The 
investigators  found  a  similar  state  of 
disarray  at  Dr.  Rodriguez's  home.  The 
Board  concluded  that  the  state 
investigators  produced  evidence  of 
dangerous  drugs  with  addictive  effects, 
along  with  an  open  drug  safe  and  a  lack 
of  records  dociunenting  the  dispensing 
of  such  drug  safe  and  a  lack  of  records 
documenting  the  dispensing  of  such 
drugs.  The  Board  specifically  concluded 
that  Dr.  Rodriguez  used  dangerous  drugs 
with  addictive  effects  for  his  own 
addictions,  as  well  as  those  of  his 
patients. 

As  a  result  of  these  findings,  the 
Board  simunarily  suspended  Dr. 
Rodriguez's  license  to  practice  medicine 
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in  Tennessee.  The  investigative  file 
contains  no  evidence  that  Dr. 
Rodriguez's  license  has  been  reinstated. 
Therefore,  the  Administrator  concludes 
that  Dr.  Rodriguez  is  not  currently 
authorized  to  practice  medicine  in 
Tennessee,  the  State  in  which  he 
maintains  his  DEA  Certificate  of 
Registration. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
'^Substances  Act  to  issue  or  to  maintain 
s  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
fctate  in  which  he  or  she  practices.  See 
21  U.S.C.  823(f),  and  824(a)(3).  This 
prer    ;;iisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuler.  M.D.,  65  FR  50570 
(2000);  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D.. 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  Dr. 
Rodriguez  is  not  authorized  to  practice 
medicine  in  Tennessee,  and  therefore, 
the  Administrator  infers  that  Dr. 
Rodriguez  is  also  not  authorized  to 
handle  controlled  substances  in 
Tennessee,  the  State  in  which  he  holds 
his  DEA  Certificate  of  Registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Ac'ministration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  fi24  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
the  DEA  Certificate  of  Registration 
BR4717370,  previously  issued  to  James 
Jay  Rodriguez,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Administrator  hereby 
further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  said  registration  be  and  hereby  are, 
denied.  This  order  is  effective 
November  16,  2001. 

Dated:  October  10,  2001. 
Asa  Hutchinson, 
Administrator. 

[FR  Doc.  01-26185  Filed  10-17-01;  8:45  am] 
BNJJNO  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

John  Arttiur  Thomassan,  D.D.S.; 
Revocation  of  Registration 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  (OTSC), 
dated  February  6,  2001,  by  certified  mail 
to  John  Arthur  Thomassen,  D.D.S., 
(Respondent]  notifying  him  of  an 


opportunity  to  show  cause  as  to  why  the 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BT0666000, 
pursuant  to  21  U.S.C.  824(a)(3).  and 
deny  any  pending  applications  for 
renewal  of  this  registration,  pursuant  to 
21  U.S.C.  823(f),  for  the  reason  that 
Respondent's  license  to  practice 
medicine  in  the  jurisdiction  in  which 
Respondent  practices,  California,  was 
revoked. 

By  letter  filed  March  9,  2001, 
Respondent,  through  counsel,  requested 
a  hearing  in  this  matter. 

On  March  12,  2001,  administrative 
Law  Judge  Gail  A.  Randall  issued  an 
Order  for  Prehearing  Statements.  On 
March  15,  2001,  the  Government  filed  a 
motion  seeking  summarj'  disposition, 
arguing  that  Respondent's  license  to 
practice  medicine,  and  therefore,  to 
handle  controlled  substances  in  the 
jurisdiction  of  his  registration,  was 
revoked. 

The  Government  attached  to  its 
motion  a  copy  of  the  Proposed  Decision, 
rendered  by  Administrative  Law  Judge 
Hoover,  In  the  Matter  of  the 
Supplemental  Accusation  and  Petition 
to  Revoke  Probation  Against  John 
Arthur  Thomassen.  D.D.S..  case  number 
01-97-1208.  dated  March  22.  2000. 
Judge  Hoover  proposed  revocation  of 
the  Respondent's  probation  and  slate 
license.  The  Government  also  attached 
the  Decision  of  the  Dental  Board  of 
California,  Department  of  Consumer 
Affairs,  State  of  California  (Board),  In 
the  Matter  of  the  Supplemental 
Accusation  and  Petition  to  Revoke 
Probation  Against  John  Arthur 
Thomassen,  D.D.S..  case  nui^ber  01-97- 
1208,  dated  April  3,  2000.  The  Board 
adapted  the  Administrative  Law  Judge's 
decision  as  its  own,  to  take  effect  on 
May  3,  2000. 

In  light  of  these  attachments,  the 
Government  eugues  that  Respondent 
does  not  have  a  valid  license  to  practice 
dentistry  or  to  handle  controlled 
substances  in  the  jurisdiction  indicated 
on  his  DEA  Certificate  of  Registration. 
By  an  Order  dated  March  16.  2000, 
Judge  Randall  inter  alia  stayed  the 
proceedings  pending  the  resolution  of 
the  Government's  motion,  and  she 
allowed  the  Respondent  until  April  6, 
2001,  to  respond  to  the  Government's 
motion.  No  response  has  been  received 
frnm  Respondent  as  of  this  date. 

The  Administrator  has  considered  the 
record  in  its  entirety,  and  pursuant  to  21 
CFR  1316.67,  hereby  issues  his  final 
order  based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth.  The  Administrator  adopts  in  full 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 
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The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  or  she  practices.  See 
21  U.S.C.  802(21),  823(f),  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld  in  prior  DEA  cases.  See  Graham 
Travers  Schuier.  M.D..  65  FR  50570 
(2000);  Romeo  ).  Perez,  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green.  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci. 
M.D.,  58  FR  51104  (1993). 

In  the  instant  case,  the  Administrator 
finds  the  Government  has  presented 
evidence  demonstrating  that  the 
Respondent  is  not  authorized  to  practice 
dentistry  in  California,  and  therefore, 
the  Administrator  infers  that 
Respondent  is  also  not  authorized  to 
handle  controlled  substances  in 
California,  where  he  conducts  his 
business,  according  to  the  address  listed 
on  his  DEA  Certificate  of  Registration. 
The  Administrator  finds  that  Judge 
Randall  allowed  Respondent  ample  time 
to  refute  the  Government's  evidence, 
and  that  Respondent  has  submitted  no 
evidence  or  assertions  to  the  contrary. 
Thus,  there  is  no  genuine  issue  of 
material  fact  concerning  Respondent's 
lack  of  authorization  to  practice 
dentistry  in  California  or  to  handle 
controlled  substances  in  that  State. 

The  Administrator  concurs  with  Judge 
Randall's  finding  that  it  is  well  settled 
that  when  there  is  no  question  of 
material  fact  involved,  there  is  no  need 
for  a  plenar\'.  administrative  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Michael  G. 
Dolin.  M.D..  65  FR  5661  (2000);  Jesus  R. 
Juarez.  M.D..  62  FR  14945  (1997);  see 
also  Philip  E.  Kirk.  M.D..  48  FR  32887 
(1983).  aff  d  sub  nom.  Kirk  v.  Mullen. 
749  F.2d  297  (6th  Cir.  1984). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0. 1 00(b)  and  0. 1 04 ,  hereby  orders  that 
DEA  Certificate  of  Registration  / 

BT0666000,  issued  to  John  Arthur 
Thomassen,  D.D.S.,  be,  and  it  hereby  is. 
revoked;  and  that  any  pending 
applications  for  the  renewal  or 
modifications  of  said  Certificate  be 
denied.  This  order  is  effective 
November  19.  k2001. 

Dated:  October  10.  2001. 
Asa  Hutchinson, 
Adminislrator. 

|FR  Dor.  01-26180  Filed  10-17f01;  8:45  am) 
BMXMGCOOE  4410-09-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Sunshine  Act  Notice 

Notice:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552(b)). 
notice  is  hereby  given  that  the  Merit 
Systems  Protection  Board  will  hold  a 
partially  closed  meeting  on  Thursday, 
October  18.  2001,  at  2  p.m.,  in  the 
Board's  conference  room  at  1615  M 
Street,  NW..  6th  Floor.  Washington,  DC 
20419.  In  calling  the  meeting,  the  Board 
determined  that  Board  business 
required  its  consideration  of  the  agenda 
items  on  less  than  seven  days'  notice  to 
that  public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  first  agenda  item  in  a  meeting  open 
to  public  interest  did  not  require 
consideration  of  the  first  agenda  item  in 
a  meeting  open  to  public  observation; 
and  that  the  second  agenda  item  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsection  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(10)). 

Matters  Considered: 

(1)  Briefing  of  Board  members  on 
Senior  Managers'  retreat; 

(2)  Case  processing  issues. 
CONTACT  PERSON  FOR  ADOITtONAL 
INFORMATION:  Shannon  McCarthy  or 
Matthew  Shannon.  Office  of  the  Clerk  of 
the  Board.  (202)  653-7200. 

Dated:  October  l.=>,  2001. 
Robert  E.  Taylor. 
Clerk  of  the  Board. 
IFR  Doc.  01-26471  Filed  10-16-01:  3:14  pmj 

BILUNG  CODE  7400-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  [01-127]] 

Agency  Information  Collection 
Activities;  Proposed  Collections 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13.  44  U.S.C. 
3506(c)(2)(A)).  This  information 
collection  provides  records  of 


accountability,  responsibility,  transfer, 

location,  and  disposition  of  radioactive 

materials. 

DATES:  All  comments  should  be 

submitted  on  or  before  December  17, 

2001. 

ADDRESSES:  All  comments  should  be 

addressed  to  Ms.  Sue  McDonald.  Mail 

Code  GP2.  Lyndon  B.  Johnson  Space 

Center.  Houston,  TX  77058. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancv  Kaplan,  NASA  Reports  Officer. 

(202)358-1372. 

Title:  Radioactive  Material  Transfer 
Receipt. 

OMB  Number:  2700-0007. 

Type  of  review:  Extension. 

Need  and  Uses:  NASA  Johnson  Space 
Center  is  required  by  Federal  law  to 
keep  records  of  the  receipt,  transfer,  and 
disposal  of  radioactive  items  and 
information  on  accountability, 
responsibility,  transfer,  disposition,  and 
location. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  Government.  State,  local 
or  tribal  government. 

Number  of  Respondents:  25. 

Responses  Per  Respondent:  2. 

Annual  Responses:  50. 

Hours  Per  Request:  approx.  Vz  hi. 

Annual  Burden  Hours:  29. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
the  Adminislrator. 

[FR  Doc.  01-26258  Filed  10-17-01:  8:45  ami 
BILUNG  CODE  7510-01-l> 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Proposed  Collection,  Comment 
Request,  Reconsideration  of  the 
Library  Services  &  Technology  Act 
(LSTA)  Annual  Report  Process 

agency:  Institute  of  Museum  and 
Library  Services. 
action:  Notice. 

summary:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3508(2)(A)1  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
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instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed 
reconsideration  of  the  LSTA  Annual 
RejJort  process. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  17,  2001. 

IMLS  is  particularly  interested  in 
comments  that  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Barbara 
G.  Smith.  Technology  Officer.  Institute 
of  Museum  and  Library  Services.  1100 
Pennsylvania  Ave.,  NW.,  Room  802, 
Washington,  DC  20506.  Ms.  Smith  can 
be  reached  on  Telephone:  202-606- 
5254;  Fax:  202-606-1077  or  at 
bmsith@imls.gov 

supplementary  INFORMATION: 

I.  Background 

The  Institute  of  Museum  and  Library 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Library  Services  Act,  Pub. 
L.  104-208.  The  IMLS  provides  a  variety 
of  grant  programs  to  assist  the  nation's 
museums  and  libraries  in  improving 
their  operations  and  enhancing  their 
services  to  the  public.  Museums  and 
libraries  of  all  sizes  and  types  may 
receive  support  from  IMLS  programs. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Reconsideration  of  the  Library 
Services  &  Technology  Act  (LSTA) 
Annual  Report  Process. 

OhfB  Number  nJ  a. 


Frequency:  One  time. 

Affected  Public:  State  Library 
Adininistrative  Agencies  for  the  States 
and  U.S.  Territories. 

Number  of  Respondents:  125. 

Estimated  Time  Per  Respondent:  one 
hour. 

Total  Burden  Hours:  125  hours. 

Total  Annualized  capital/startup 
costs:  zero. 

Total  Annual  costs:  $3,650.00. 
CONTACT:  Mamie  Bittner,  Director  of 
Public  and  Legislative  Affairs,  Institute 
of  Museum  and  Library  Services,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506,  telephone  (202) 
606-4648.  ; 

Dated:  September  19.  2001. 
Mamie  Bittner, 

Director  of  Public  and  Legislative  Affairs.  ^ 
[FR  Doc.  01-26312  Filed  10-17-01;  8:45  am] 
BKllNG  CODE  703»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-245, 50-^336,  and  50-423] 

Dominion  Nuclear  Connecticut,  Inc., 
Millstone  Nuclear  Power  Station,  Units 
1 , 2,  and  3;  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Coqiorate  Restructuring  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
indirect  transfer  of  Facility  Operating 
Licenses  Nos.  DPR-21.  DPR-65.  and 
NPF-49  for  the  Millstone  Nuclear  Power 
Station.  Units  1,  2,  and  3  (Millstone)  to 
the  extent  held  by  Dominion  Nuclear 
Connecticut,  Inc.  (Dominion  Nuclear). 
The  indirect  transfer  would  result  from 
the  establishment  of  an  intermediary 
parent  company  that  will  indirectly  own 
Dominion  Nuclear.  ^ 

Dominion  Nuclear  is  a  wholly  owned, 
indirect  subsidiary  of  Dominion  Energy, 
Inc.,  which  is  a  wholly  owned,  direct 
subsidiary  of  Dominion  Resources,  Inc., 
the  ultimate  parent  of  Dominion 
Nuclear.  According  to  Dominion 
Nuclear's  application  dated  August  17, 
2001,  Dominion  Energy  Holdings,  Inc., 
will  become  an  intermediary,  indirect 
parent  company  of  Dominion  Nuclear. 
Specifically,  Dominion  Enei^gy 
Holdings.  Inc..  will  become  a  direct 
wholly  owned  subsidiary  of  Dominion 
Resources,  Inc.,  and  the  new  direct 
parent  of  Dominion  Energy  Inc.,  which 
at  the  same  time  will  be  converted  to 
Dominion  Energy,  LLC.  No  physical 
changes  to  the  Millstone  facility  or 
operational  changes  are  being  proposed 


in  the  application.  The  two  other 
licensees  for  Millstone  Unit  3,  Central 
Vermont  Public  Service  Corporation  and 
Massachusetts  Municipal  Wholesale 
Electric  Company,  which  hold  minority 
ownership  interests  in  Unit  3,  are  not 
involved  in  the  restructuring  action 
affecting  Dominion  Nuclear. 

Pursuant  to  10  CFR  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license,  if  the  Commission  determines 
that  the  underlying  transaction  that  will 
effectuate  the  indirect  transfer  will  not 
affect  the  qualifications  of  the  holder  of 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law.  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  November  7,  2001,  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification.  Availability  of  Documents 
and  Records.  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications."  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308{b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Lillian  M.  Cuoco,  Senior  Nuclear 
Counsel,  Dominion  Nuclear 
Connecticut,  Inc.,  Rope  Ferry  Road, 
Waterford.  CT  06385  (tel:  860-444- 
5316;  fax:  860-444-4278;  e-mail: 
lillian_cuoco@dom.com);  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
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Commission,  Washington,  DC  20555  (e- 
mail  address  for  filings  regarding  Ucense 
transfer  cases  only:  OGCLT@NRC.gov): 
and  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatony  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
November  19,  2001,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated  August 
17,  2001,  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Docimients 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site.  http://www.nrc.gov/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland  this  12th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 

)ohn  Harrison. 

Project  Manager.  Section  2.  Project 

Directorate  I.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-26279  Filed  10-17-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-458] 

Entergy  Operations,  Inc.,  River  Bend 
Station,  Unit  1 ;  Notice  of  Consideration 
of  issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  NPF-47  issued  to  Entergy 
Operations,  Inc.  (the  Ucensee)  for 
operation  of  River  Bend  Station,  Unit  1 
(RBS),  located  in  West  FeUciana  Parish, 
Louisiana. 

The  proposed  amendmetit  would 
revise  the  RBS  Technical  Specifications 
(TSs)  limit  for  spent  fuel  storage  to 
allow  storage  of  up  to  3,104  fuel 
assemblies. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  the  Technical 
Specification  administrative  limit  for  spent 
hiel  storage  to  allow  storage  of  up  to  3.104 
bundles  to  accommodate  a  full  core  offload. 
The  current  licensing  basis  analysis 
demonstrates  that  spent  fuel  pool 
temperatures  will  remain  below  the  spent 
fuel  pool  design  limitations  assuming  a  full 
core  offload  is  required  early  in  an  operating 
cycle.  There  are  no  changes  l>eing  made  to 
the  storage  pool  structure,  the  pool  water 
level,  the  storage  racks,  the  cooling  system, 
or  to  fuel  storage  arrays  as  currently 
described  in  the  Updated  Safety  Analysis 
Report  (USAR).  The  decay  heat  loads  for  the 


proposed  storage  capacity  have  been 
previously  evaluated  and  are  not  increased 
by  the  proposed  change.  Therefore,  there  is 
no  affect  on  spent  fuel  reactivity  control, 
shielding,  or  cooling  capability.  The  fuel 
handling  accident  analysis  as  presented  in 
the  USAR  is  also  not  affected  by  the 
proposed  change. 

Therefore,  the  proposed  change  does  not 
result  in  a  significant  increase  in  the 
probability  or  the  consequences  of  previously 
evaluated  accidents. 

2.  The  proposed  changes  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previous  analyzed. 

The  proposed  change  only  affects  the 
allowed  quantity  of  spent  fuel  stored  in  the 
existing  fuel  racks  located  in  the  fuel 
building  spent  fuel  pool.  The  fuel 
arrangement  in  this  storage  pool  has 
previously  been  analyzed  for  criticality 
control,  the  effects  of  a  fuel  handling 
accident,  and  for  the  decay  heat  loads  caused 
by  both  normal  and  abnormal  conditions. 
The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  or  a  change 
in  the  methods  of  spent  fuel  pool  storage  or 
cooling.  Therefore,  the  proposed  change  does 
not  introduce  the  possibility  of  a  new 
accident  precursor  or  result  in  creating  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  considered  to  be 
an  administrative  change  to  the  fuel  storage 
capacity  limitations.  The  fuel  arrangement  in 
this  storage  pool  has  previously  been 
analyzed  for  criticality  control,  the  effects  of 
a  fuel  handling  accident,  and  for  the  decay 
heat  loads  caused  by  both  normal  and 
abnormal  conditions.  These  analyses  are  not 
impacted  by  the  proposed  change.  The 
proposed  TS  limits  on  spent  fuel  pool  storage 
capacity  will  continue  to  maintain  pool 
temperatures  to  less  than  those  allowed  by 
the  Standard  Review  Plan  (SRP).  NUREG- 
0800.  Therefore,  the  change  remains  within 
the  current  licensing  basis  margins  and  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
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result,  for  example,  in  derating  or 
shutdown  of  the  facifity,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infr^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  conunents  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Docimients  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Pubfic 
Document  Room,  located  at  One  White 
Flint  North,  11555  RockvUie  Pike  (first 
floor).  Rockville.  Maryland. 

The  filing  of  requests  for  hearing  and 
petitionfcfor  leave  to  intervene  is 
discussed  below. 

By  November  19.  2001,  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/NRC/CFR/ 
index.btmL  Persons  who  have  problems 
in  accessing  the  document  should 
contact  the  Public  Document  Room 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737.  or  by  e-mail 
to  pdt@nrc.gov.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board. 
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designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabfish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 


a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Wise,  Carter, 
Child,  and  Caraway,  P.O.  Box  651, 
Jackson.  MS  39205,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  license  amendments 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
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hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties." 

Tne  hybrid  procedures  in  section  134 
provide  for  oral  argument  on  matters  in 
controversy,  preceded  by  discovery 
under  the  Commission's  rules  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
foimd  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  under 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argiunent.  The  presiding  officer 
may  grant  an  untimely  request  for  oral 
argument  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportimity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argiunent,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
'  those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatocy  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  part  2,  subpart  G  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  19,  2001,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/NRC/ 


ADAMS/ index. html.  Persons  who  do 
not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC  Public  Document  Room 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737  or  by  e-mail  to 
pdt®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  October,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Moody, 
Project  Manager.  Section  1,  Project 
Directorate  TV.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  01-26281  Filed  10-17-01;  8:45  am) 

BNJJNQ  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-336  AND  50-423] 

Dominion  Nuclear  Connecticut,  Inc.,  et 
al.,  Millstone  Nuclear  Power  Station, 
UnK  Nos.  2  and  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
part  50)  for  Facility  Operating  License 
Nos.  DPR-65  and  NPF-49,  issued  to 
Dominion  Nuclear  Connecticut,  Inc.  (the 
licensee),  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  Nos.  2 
(MP2)  and  3  (MP3),  located  in 
Waterford,  Connecticut.  Therefore,  as 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would 
incorporate  a  change  in  the  MP2  and 
MP3  Technical  Specifications  (TSs)  to 
clarify  the  qualifications  standards  of 
the  reactor  operator  and  senior  reactor 
operator. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  9,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  modifies  the 
MP2  and  MP3  TSs  to  avoid  confusion 
between  the  qualification  standards  of 
the  facility  staff,  who  are  qualified  to 
American  National  Standards  Institute 
(ANSI)  Nl8.1-1971/Regulatory  Guide 
(RG)  1.8  Revision  0,  and  the  operators 
who  will  be  qualified  to  the  education 
and  experience  guidelines  outlined  by 
National  Academy  for  Nuclear  Training 


ACAD  00-003  "Guidelines  for  Initial 
Training  and  Qualification  of  Licensed 
Operators." 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  amendment  and  its 
implementation  would  provide  an 
adequate  clarification  of  the 
qualification  standards. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  MP2  and 
MP3,  dated  June  1973  and  December 
1984  respectively. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  12,  2001,  the  stafi 
consulted  with  the  Connecticut  State 
official,  Michael  Firsick  of  the 
Department  of  Environmental 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 


Federal  Register /Vol.  66,  No.  202  /  Thursday,  October  18,  2001 /Notices 


52951 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  9,  2001.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site, 
http://www.nrc.gov  (the  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
or  301-415-4737,  or  by  e-mail  at 
pdr@nrc.gov. 

Dated  at  Rockville,  Mar^'land,  this  12th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Sr.  Pmjuct  Manager.  Section  2.  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-26278  Filed  10-17-01;  8:45  am] 
BIUJNGCODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NUREG-1748,  Draft  Report] 

Environmental  Review  Guidance  for 
Licensing  Actions  Associated  wnti 
NMSS  Programs;  Notice  of  Availability 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing,  for 
public  comment,  the  availability  of  a 
draft  document  "Environmental  Review 
Guidance  for  Licensing  Actions 
Associated  with  NMSS  Programs" 
(NUREG-1748).  This  document 
provides  guidance  for  the  planning  and 
implementation  of  National 
Environmental  Policy  Act  requirements 
for  all  non-reactor  facilities,  e.g.,  those 
which  fabricate  nuclear  fuel,  dispose 
high-level  radioactive  waste,  fabricate 
sources,  etc.  The  guidance  is  intended 
for  NRC  staff,  licensees/applicants,  and 


the  public.  The  NRC  is  seeking  public 
comment  iij  order  to  receive  feedback 
from  the  widest  range  of  interested 
parties  and  to  ensure  that  all 
information  relevant  to  developing  the 
docimient  is  available  to  the  NRC  staff. 
This  document  is  being  issued  for 
interim  use  and  comment.  The  NRC  will 
review  public  comments  received  on  the 
draft  document.  Suggested  changes  will 
be  incorporated,  where  appropriate,  in 
response  to  those  comments. 
DATES:  Comments  received  by 
September  30,  2002,  will  be  considered. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practical. 
ADDRESSES:  Members  of  the  public  are 
invited  and  encouraged  to  submit 
comments  to  the  Chief,  Rules  Review 
and  Directives  Branch,  Mail  Stop  T6- 
D59.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Comments  may  also  be  sent 
electronically  to  nmssnepa@nrc.gov. 

NUREG-1748  is  available  for 
inspection  and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
U.S.  NRC's  Headquarters  Building, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  electronically 
ftx)m  the  ADAMS  Public  Library 
component  on  the  NRC  Web  Site, 
http://www.nrc.gov  (the  Electronic 
Reading  Room). 

A  fi-ee  single  copy  of  NURE&-1748 
will  be  made  available  to  interested 
parties  until  the  supply  is  exhausted. 
Such  copies  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Distribution  Services, 
Washington,  DC  20555-0001  or 
submitting  an  e-mail  to 
distribution@nrc.gov.  NUREG-1748  is 
available  on  the  World  Wide  Web  at 
http://www.nrc.gov/NRC/NUREGS/ 
SRl748/index.html. 
FOR  FURTHER  MFORMATION  CONTACT: 
Either  of  the  following:  Matt  Blevins, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  T7-J8,  Washington,  DC 
20555,  Phone  Number:  (301)  415-7684, 
Email:  mxb6@nrc.gov,  or  Melanie  Wong, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  T7-J8,  Washington,  DC 
20555,  Phone  Number:  (301)  415-6262, 
Email:  mcw@nrc.gov.  Please  email 
comments  to  nmssnepa@nrc.gov. 
SUPPLEMENTARY  MFORMATKM: 

Background 

The  National  Environmental  Policy 
Act  (NEPA)  of  1969  requires  Federal 
agencies,  as  part  of  their  decision- 
making process,  to  consider  the 
environmental  impacts  of  actions  under 
their  jurisdiction.  Both  the  Council  on 
Environmental  Quality  (CEQJ  and  the 
U.S.  Nuclear  Regulatory  Commission 


(NRC)  have  promulgated  regulations  to 
implement  NEPA  requirements.  CEQ 
regulations  are  contained  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
parts  1500  to  1508,  and  NRC 
requirements  are  provided  in  10  CFR 
part  51. 

To  ensure  consistent  treatment  of 
NEPA  requirements  throughout  the  NRC 
Office  of  Nuclear  Material  Safety  and 
Safeguards  (NMSS),  the  Environmental 
and  Performance  Assessment  Branch 
(EPAB)  has  produced  a  guidance 
document  (NUREG-1748)  which 
provides  general  procedures  for 
determining  the  level  of  NEPA  review 
and  documentation  required  for  the 
environmental  review  of  licensing 
actions  undertaken  by  the  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS).  Such  licensing  actions 
encompass  fuel  cycle,  spent  nuclear  fuel 
storage,  radioactive  waste  disposal, 
uranium  recovery,  decommissioning, 
and  other  nuclear  materials  sites. 
Divisions  within  NMSS  and  their 
regional  counterparts  may  have 
supplemental  guidance  that  is  specific 
to  facilities  they  regulate.  Although  the 
main  focus  of  this  guidance  is  the  NRC 
stafTs  environmental  review  process, 
the  guidance  also  contains  related 
information  which  applicants  and 
licensees  may  find  useful.  Chapter  1 
provides  a  summary  and  over\'iew  of 
the  guidance.  This  chapter  briefly 
discusses  whether  an  applicant  or 
licensee's  request  is  a  categorical 
exclusion  or  whether  the  staff  needs  to 
prepare  an  environmental  assessment 
(EA)  or  environmental  impact  statement 
(EIS),  early  planning  for  an  EA  or  EIS 
and  describes  methods  of  using 
previous  environmental  analyses  related 
to  the  proposed  action.  Chapter  2 
discusses  categorical  exclusions  and  the 
basis  of  their  use.  Chapter  3  discusses 
the  EA  process,  including  preparation 
and  content  of  the  EA.  agencies  to  be 
consulted,  and  preparation  of  the 
Finding  of  No  Significant  Impact. 
Chapter  4  discusses  the  process  of 
preparing  an  EIS,  from  developing  a 
project  plan,  through  scoping, 
consultations  and  public  meetings,  to 
preparing  the  Record  of  Decision. 
Chapter  5  discusses  the  content  of  the 
EIS.  and  Chapter  6  discusses 
environmental  information  that  should 
be  considered  by  applicants  and 
licensees  in  preparing  environmental 
reports. 

Commentors  are  encouraged  to  submit 
their  written  comments  to  the  addresses 
listed  above.  To  ensure  efficient  and 
complete  comment  resolution, 
commentors  are  requested  to  reference 
the  page  number  and  the  line  number  of 
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the  dociunent  to  which  the  cx)iiunent 
applies. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  October.  2001. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  H.  Essig, 

Chief.  Environmental  and  Performance 

Assessment  Branch.  Division  of  Waste 

Management,  NMSS.  i 

|FR  Doc.  01-26277  Filed  10-17-01;  8:43  ami 
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NUCLEAR  REGULATORY 
COMMISSION 


Radionuclide  Transport  in  the 
Environment:  Draft  Research  Program 
Plan 

agency:  Nuclear  Regulatory  I 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

Background:  The  U.S.  Nuclear 
Regulatory  Commission's  (NRC)  Office 
of  Nuclear  Regulatory  Research  is 
preparing  a  research  program  plan  on 
radionuclide  transport  in  the 
environment  and  is  seeking  public 
comments  on  the  plan.  The 
radionuclide  transport  research  program 
is  intended  to  provide  data  and 
computational  tools  to  assess  the  effect 
on  public  health  and  safety  and  the 
environment  from  nuclear  materials  that 
may  enter  the  environment  from  NRC- 
licensed  activities.  The  technical  issues 
examined  include  source-term 
characterization;  the  effectiveness  of 
engineered  and  natural  containment 
systems  surrounding  the  radioactive 
material;  multi-phase  flow  of  water, 
including  episodic  infiltration,  into  and 
through  the  environment;  the  transport 
of  radioactive  material  through  the 
geosphere;  the  transport  of  radioactive 
material  through  the  biosphere;  and 
estimating  exposures  of  members  of  the 
public  to  radiation  from  these  materials. 
Results  from  the  radionuclide  transport 
research  program  are  intended  to  be 
generically  applicable  to  NRC  licensing 
activities  including  the 
decommissioning  of  facilities,  disposal 
of  uranium  mill  tailings,  low-level 
radioactive  waste  disposal,  and  high- 
level  radioactive  waste  disposal.  This 
plan  will  present  the  basis  for  the 
radionuclide  transport  research 
program,  describe  the  key  elements  of 
the  program,  describe  how  research 
priorities  are  set,  and  present  a  list  of 
proposed  research  projects. 

Solicitation  of  Comments:  The  NRC 
seeks  comments  on  the  plan  and  is 
especially  interested  in  comments  on 
the  research  topics  proposed  in  Chapter 


5.  Suggestions  for  new  research  not 
specified  in  Chapter  5  are  welcome. 

Comment  Period:  The  NRC  will 
consider  all  written  comments  received 
before  November  30,  2001.  Comments 
received  after  November  30,  2001,  will 
be  considered  if  time  permits. 
Comments  should  be  addressed  to  the 
contact  listed  below. 

Availability:  An  electronic  version  of 
the  plan  is  available  in  Adobe  Portable 
Document  Format  at  http:// 
www.nrc.gov/RES/nrc.html  and  can  be 
read  with  Adobe  Acrobat  Reader 
software,  available  at  no  cost  from 
http://www.adobe.com.  Hard  and 
electronic  copies  are  available  from  the 
contact  listed  below. 
CONTACT:  Dr.  John  D.  Randall,  Mail  Stop 
T9F31,  US  Nuclear  Regulatory 
Commission,  11545  Rockville  Pike. 
Rockville,  MD  20852,  telephone  (301) 
415-6192.  e-mail  jdi%nrc.gov. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Cheryl  A.  Trottier, 

Chief.  Radiation  Protection.  Environmental 
Risic  and  Waste  Management  Branch.  Division 
of  Systems  Analysis  and  Regulatory 
Effectiveness.  Office  of  Nuclear  Regulatory 
Research. 
IFR  Doc.  01-26280  Filed  10-17-01:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25209:812-12594] 

American  International  Group,  et  al.; 
Notice  of  Application 

October  12.2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain  series 
of  registered  open-end  management 
investment  companies  to  acquire  all  of 
the  assets  and  liabilities  of  certain 
corresponding  series  of  another 
registered  open-end  management 
investment  company.  Because  of  certain 
afflliations,  applicants  may  not  rely  on 
rule  17a-8  under  the  Act. 

Applicants:  American  International 
Group,  Inc.  ("AIG"),  North  American 
Funds  ( "NA  Trust"),  SunAmerica 
Equity  Funds  ("Equity  Trust"), 
SunAmerica  Income  Funds  ("Income 
Trust"),  SunAmerica  Money  Market 


Funds,  Inc.  ("Money  Market  Corp."), 
SunAmerica  Style  Select  Series,  Inc. 
("Style  Select  Series"),  SunAmerica 
Strategic  Investment  Series,  Inc. 
("Strategic  Investment  Series"),  The 
Variable  Annuity  Life  Insurance 
Company  ("VALIC"),  American  General 
Corporation  ("American  General"),  and 
Sun  America  Asset  Management  Corp. 
(SAAMCo). 

Filing  Dates:  The  application  was 
filed  on  August  9,  2001.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  6,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  Margery  K. 
Neale,  Esq..  Shearman  &  Sterling.  599 
Lexington  Avenue,  New  York.  New 
York  10022-6069. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lidian  Pereira,  Senior  Counsel,  at  (202) 
942-0524  or  Mary  Kay  Freeh.  Branch 
Chief,  at  (202)  952-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  NA  Trust,  a  business  trust 
organized  imder  the  laws  of  the 
Commonwealth  of  Massachusetts,  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  NA 
Trust  offers  twenty-four  series  ("NA 
Funds"),  seventeen  of  which  are 
involved  in  the  proposed  transactions 
for  which  exemptive  relief  is  sought. 
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and  are  collectively  referred  to  as  the 
"Acquired  Funds." ' 

2.  Equity  Trust  and  Income  Trust, 
each  a  business  trust  organized  under 
the  laws  of  the  Commonwealth  of 
Massachusetts,  are  registered  under  the 
Act  as  open-end  management 
investment  companies.  Equity  Trust 
will  have  seven  series  at  the  time  of  the 
proposed  transactions,  three  of  which 
are  involved  in  the  proposed 
transactions.  Income  Trust  will  have  six 
series  at  the  time  of  the  proposed 
transactions,  four  of  which  are  involved 
in  the  proposed  transactions.  Money 
Market  Corp.,  Style  Select  Series  and 
Strategic  Investment  Series,  each  a 
corporation  organized  under  the  laws  of 
the  State  of  Maryland,  are  registered 
under  the  Act  as  open-end  management 
investment  companies.  Money  Market 
Corp.  will  have  two  series  at  the  time  of 
the  proposed  transactions,  one  of  which 
is  involved  in  the  proposed 
transactions.  Style  Select  Series  will 
have  thirteen  series  at  the  time  of  the 
proposed  transactions,  two  of  which  are 
involved  in  the  proposed  transactions. 
Strategic  Investment  Series  will  have 
seven  series  at  the  time  of  the  proposed 
transactions,  five  of  which  are  involved 
in  the  proposed  transactions.  The  series 
of  Equity  Trust,  Income  Trust,  Money 
Market  Corp.,  Style  Select  Series,  and 
Strategic  Investment  Series  are 
collectively  referred  to  as  the 
"SunAmerica  Funds."  The  fifteen 
SuaAmerica  Funds  involved  in  the 
proposed  transactions  are  collectively 
referred  to  as  the  "Acquiring  Funds" 
(the  Acquiring  Funds  and  the  Acquired 
Funds  together,  the  "Funds"). ^  Nine  of 


■  International  Equity  Portfolio  of  SunAmerica 
Style  Select  Series  will  be  reorganizing  into  the 
newly  created  Shell,  International  Equity  Fund  of 
Equity  Trust,  and  is  also  referred  to  as  an  "Acquired 
Fund." 

^  The  Acquired  Funds  and  the  corresponding 
Acquiring  Funds  are:  (i)  The  Balanced  Fund  and 
Equity  Trust:  Balanced  Assets  Fund;  (ii)  Mid  Cap 
Growth  Fund  and  Equity  Trust:  Growth 
Opportunities  Fund;  (iii)  Global  Equity  Fund  and 
Equity  Trust;  International  Equity  Fund:  (iv) 
International  Equity  Fund  and  Equity  Trust: 
International  Equity  Fund;  (v)  International  Small 
Cap  Fund  and  Equity  Trust;  International  Equity 
Fund;  (vi)  Core  Bond  Fund  and  Income  Trust;  Core 
Bond  fund;  (vii)  High  Yield  Bond  Fund  and  Income 
Trust  High  Yield  Bond  Fund:  (viii)  Municipal  Bond 
Fund  and  Income  Trust:  Tax  Exempt  Insured  Fund; 
(ix)  Strategic  Income  Fund  and  Income  Trust: 
Strategic  Bond  Fund;  (x)  Municipal  Money  Market 
Fund  and  Money  Market  Corp.;  Municipal  Money 
market  Fund;  (xi)  Small  Cap  Growth  Fund  and 
Style  Select  Series:  Small  Cap  Growth  Portfolio: 
(xii)  Mid  Cap  Value  Fund  and  Style  Select  Series; 
Multi-Cap  Value  Portfolio;  (xiii)  Science  and 
Technology  Fund  and  Strategic  Investment  Series; 
Science  k  Technology  Fund;  (xiv)  Stock  Index  Fund 
and  Strategic  Investment  Series:  Stock  Index  Fund; 
(xv)  Aggressive  Growth  LifeStyle  Fund  and 
Strategic  Investment  Series:  Aggressive  Growth 
LifeStage  Fund:  (XVI)  Conservative  Growth 
Lifestyle  Fund  and  Strategic  Investment  Series; 


the  Acquiring  Funds  are  newly 
organized  series  which  were  created  to 
facilitate  the  proposed  transactions 
("Shells").^ 

3.  American  General  is  a  general 
business  corporation  and  successor  to 
American  General  Insurance  Company, 
an  insurance  company  incorporated 
under  the  laws  of  the  State  of  Texas. 
American  General  Asset  Management 
Corp:  ("AGAM"),  an  investment  adviser 
registered  imder  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
serves  as  the  investment  adviser  to  the 
NA  Trust,  and  is  wholly  owned 
subsidiary  of  American  General. 
American  General's  employee  pension 
plan,  the  American  General  Retirement 
Plan  ("Affiliated  Plan")  owns  5%  (and 
in  some  cases  25%)  or  more  of  the 
outstanding  voting  securities  of  certain 
Acquired  Funds.  The  Affiliated  Plan 
holds  the  securities  in  a  fiduciary 
capacity  and  does  not  have  a  direct 
economic  interest  in  the  shares.  VALIC, 
an  investment  adviser  registered  under 
the  Advisers  Act,  is  a  stock  life 
insurance  company  that  is  an  indirect 
wholly  owned  subsidiary  of  American 
General.  VALIC  owns  5%  (and  in  some 
cases  25%)  or  more  of  the  outstanding 
voting  securities  of  twelve  of  the 
Acquired  Funds.  On  August  29,  2001, 
AIG  acquired  American  General  and,  as 
a  result,  American  General,  VALIC  and 
AGAM  became  direct  or  indirect  wholly 
owned  subsidiaries  of  AIG. 

4.  SAAMCo,  a  corporation  organized 
under  the  laws  of  the  State  of  DNelaware, 
is  an  indirect  wholly  owned  subsidiary 
of  AIG.  SAAMCo  is  an  investment 
adviser  registered  imder  the  Advisers 
Act  and  serves  as  the  investment  adviser 
to  the  SunAmerica  Funds.  SAAMCo 
will  own  all  of  the  outstanding  voting 
securities  of  the  Shells. 

5.  On  August  2,  2001  and  August  23, 
2001,  the  board  of  trustees  of  the  NA 
Trust  (the  "NA  Board")  and  the  board 
of  directors/trustees  of  the  SunAmerica 
Funds  (together  with  the  NA  Board,  the 
"Boards"),  respectively,  including  in 
each  case  a  majority  of  the  directors/ 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  (the  "Independent  Trustees"), 


Conservative  Growth  LifeStage  Fund:  (xvii) 
Moderate  Growth  Lifestyle  Fund  and  Strategic 
Investment  Series:  Moderate  Growth  LifeStage 
Fund;  and  (xviii)  Style  Select:  International  Equity 
Portfolio  and  Equity  Trust:  International  Equity 
Fund. 

^The  Shells  are  Equity  Trust:  International  Equity 
Fund:  income  Trust:  Core  Bond  Fund:  Style  Select 
Series:  Small  Cap  Growth  Portfolio;  Strategic 
Investment  Series:  Stock  Index  Fund.  Science  A 
Technology  Fund,  Aggressive  Growth  LifeStage 
Fund.  Moderate  Growth  LifeStage  Fund,  and 
Conservative  Growth  LifeStage  Fund;  and  Money 
Market  Corp.:  Municipal  Money  Market  Fund. 


approved  agreements  and  plans  of 
reorganization  (each,  a  "Plan"  and 
collectively,  the  "Plans")  for  the  Funds. 
Under  the  Plans,  each  Acquiring  Fund 
will  acquire  all  of  the  assets  and 
liabilities  of  the  corresponding  Acquired 
Fund  in  exchange  for  shares  of 
designated  classes  of  the  Acquiring 
Fimd  (each,  a  "Reor^ganization"  and 
collectively,  the  "Reorganizations"). 
The  shares  of  the  respective  class  of  the 
Acquiring  Fund  exchanged  will  have  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  the 
corresponding  class  of  the  Acquired 
Fund's  shares  determined  as  of  the  close 
of  regular  trading  on  the  New  York 
Stock  Exchange  on  the  closing  date  of 
each  Reorganization  (each  a  "Closing 
Date"),  currently  anticipated  to  occur  on 
or  about  November  9,  2001.  The  net 
asset  value  of  the  Acquiring  Funds  and 
the  value  of  the  assets  of  the  Acquired 
Funds  will  be  determined  according  to 
the  Acquired  and  Acquiring  Funds' 
current  prospectuses  and  statements  of 
additional  information.  Upon 
consummation  of  the  Reorganizations, 
each  Acquired  Fimd  will  be  liquidated 
by  the  distribution  of  the  corresponding 
Acquiring  Fund's  shares  pro  rata  to  the 
shareholders  of  record  of  the  Acquired 
Fund. 

6.  Applicants  state  that  the 
investment  objectives  and  policies  of 
each  Acquired  Fimd  are  generally 
similar  to  those  of  its  corresponding 
Acquiring  Fund.  Applicants  state  that 
the  rights  and  obligations  of  each  class 
of  shares  of  the  Acquired  Funds  are 
similar  to  those  of  the  corresponding 
class  of  shares  of  the  Acquiring  Funds. 
For  purposes  of  calculating  the 
contingent  deferred  sales  charges  on 
shares  of  an  Acquired  Fund  that 
currently  have  a  deferred  sales  charge, 
the  amount  of  time  a  shareholder  held 
shares  of  the  Acquired  Fund  will  be 
added  to  the  amount  of  time  the 
shareholder  holds  shares  of  the 
applicable  Acquiring  Fund.  No  sales 
charges  will  be  imposed  in  connection 
with  the  Reorganizations.  AIG  or  an 
affiliated  person  of  AIG  (but  not  the 
Fimds)  will  bear  the  costs  associated 
with  the  Reorganizations. 

7.  Each  Board,  including  a  majority  of 
the  Independent  Trustees,  determined 
that  the  participation  of  each  Fund  in 
the  respective  Reorganization  was  in  the 
best  interests  of  the  Fund  and  its 
shareholders,  and  that  the  interests  of 
the  shareholders  of  the  Fund  would  not 
be  diluted  as  a  result  of  the 
Reorganization.  In  approving  the 
Reorganizations,  the  Boards  considered 
various  factors,  including:  (a)  The  terms 
and  conditions  of  the  Reorganization; 
(b)  the  effect  of  the  Reorganizations  on 
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the  Acquired  Funds'  shareholders  and 
the  value  of  their  interests;  (c)  the  fact 
that  the  Reoiganizations  would  likely 
provide  economies  of  scale  over  time 
that  could  reduce  some  Fund  expenses; 
(d)  the  fact  that  AIG  or  an  affiliated 
person  thereof  will  bear  the  expenses 
relating  to  the  Reorganizations;  (e)  the 
anticipated  tax-free  nature  of  the 
Reorganizations;  and  (f)  the  investment 
experience,  expertise  and  resources  of 
SAAMCo. 

8.  The  Reorganizations  are  subject  to 
a  ntmiber  of  conditions  precedent, 
including:  (a)  The  shareholders  of  each 
Acquired  Fimd  will  have  approved  the 
Reorganization;  (b)  the  Funds  will  have 
received  opinions  of  counsel  concerning 
the  tax-&«e  nature  of  each 
Reorganization;  and  (c)  applicants  will 
have  received  exemptive  relief  from  the 
Commission  to  permit  the 
Reorganizations.  Each  Plan  may  be 
terminated  prior  to  the  Closing  Date  by 
the  mutual  agreement  of  the  Boards  on 
behalf  of  the  Acquiring  Funds  and  the 
Acquired  Funds.  Applicants  agree  not  to 
make  any  material  changes  to  the  Plans 
that  affect  the  application  without  prior 
Commission  approval. 
^  9.  A  registration  statement  on  Fonn 
N-14  with  respect  to  each 
Reorganization,  containing  a 
prospectus/proxy  statement,  was  filed 
with  the  Commission  on  August  17, 
2001,  and  became  effective  on  October 
3,  2001.  Solicitation  materials  related  to 
the  Reorganizations  were  mailed  to 
shareholders  of  the  Acquired  Funds  on 
or  about  October  5,  2001.  A  special 
meeting  of  shareholders  of  each 
Acquired  Fund  is  scheduled  to  be  held 
on  November  7,  2001. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  fit>m  selling  any  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affihated  person"  of  another 
person  to  include:  (a)  Any  person 
directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  seoirities  of  the  other  person:  (b) 
any  person  5%  or  more  of  whose 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  (c)  any 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  the  other  person,  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 
Applicants  state  that  the  Funds  may  be 
deemed  affiliated  persons  and,  thus,  the 


Reorganizations  may  be  prohibited  by 
section  17(a). 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied.  Applicants  believe  that  rule 
17a-€  may  not  be  available  in 
connection  with  the  Reorganizations 
because  certain  of  the  Funds  may  be 
deemed  to  be  affiliated  for  reasons  other 
than  those  set  forth  in  the  rule. 
Applicants  state  that  because  the 
Affihated  Plan  and  VALIC  each  own  5% 
or  more  (and  in  some  cases  more  than 
25%)  of  the  outstanding  voting 
securities  of  certain  Acquired  Funds, 
those  Funds  may  be  deemed  to  be 
affihated  persons  of  an  affiliated  person 
(AIG)  of  the  Acquiring  Fund  to  which 
they  propose  to  sell  their  assets. 
Applicants  state  that  because  SAAMCo 
will  own  all  of  the  outstanding  voting 
securities  of  the  Shells,  those  Acquiring 
Funds  may  be  deemed  to  be  affiliated 
persons  of  an  affiliated  person  (AIG)  of 
the  Acquired  Funds  from  which  the 
Acquiring  Funds  propose  to  purchase 
assets  in  connection  with  the 
Reorganizations. 

3.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  &T>m  the 
provisions  of  section  17(a)  if  the 
evidence  establishes  that  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  widi  the  poUcy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  complete  the 
Reorganizations.  Applicants  submit  that 
the  Reorganizations  satisfy  the 
standards  of  section  17(b)  of  the  Act. 
Applicants  state  that  the  terms  of  the 
proposed  Reorganizations  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  Applicants  also  state  that 
the  Boards,  including  a  majority  of  the 
Independent  Trustees,  have  determined 
that  the  participation  of  the  Funds  in 
the  Reorganizations  is  in  the  best 
interests  of  each  Fimd  and  that  such 
participation  will  not  dilute  the  . 
interests  of  the  existing  shareholders  of 


each  Fund.  In  addition,  applicants  state 
that  the  Reorganizations  will  be  on  the 
basis  of  the  Fimds'  relative  net  asset 
values. 

For  tiie  Commission,  by  tiie  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  01-26273  Filed  10-17-01;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[RatMM  No.  34-44922;  RIe  No.  SR-PCX- 
2001-24] 

Seif-ftogulatory  Organizations;  Notica 
of  HNng  of  Propoaad  Rule  Change  and 
Amandmant  No.  1  by  ttia  Pacific 
Exchange,  Inc.  Relating  to 
Synchronization  of  Member 
Organization  Bualnaaa  Clocks 

October  11,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-l  thereunder,^ 
notice  is  hereby  given  that  on  June  18, 
2001,  the  Pacific  Exchange,  hic.  ("PCX" 
or  "Exchange")  filed  with  the  Seciirities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  October 
9,  2001,  the  Exchange  amended  its 
proposal.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  adopt  a  new 
nde  requiring  all  PCX  member 
organizations  to  synchronize  their 
business  clocks.  The  text  of  the 
proposed  rule  change  is  as  follows: 

Time  Synchmnization 

Rule  6.20(a)    Each  Member 
Organization  must  synchronize,  within 
a  time  frame  established  by  the 
Exchange,  the  business  clocks  that  it 
uses  for  the  purpose  of  recording  the 
date  and  time  of  any  event  that  must  be 
recorded  pursuant  to  the  Rules  of  the 
Exchange.  Member  Organizations  may 


'  15  U.S.C.  78s(b)(ll. 

M7CFRZ40.19b-4. 

'  See  letter  from  Hassan  Abedi,  Attorney,  PCX,  to 
Nancy  |.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation,  Commission,  dated  October  5, 
2001  ("Amendment  No.  1").  Amendment  No.  1 
expanded  the  proposed  rule  language  to  further 
define  the  three-seoond  tolerance. 
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use  any  time  provider  source.  Each 
Member  Organizations  must,  however, 
ensure  that  the  business  clocks  it  uses 
on  the  Exchange  are  accurate  to  within 
a  three-second[s]  tolerance  of  the 
National  Institute  of  Standards  and 
Technology  Atomic  Clock  in  Boulder 
Colorado  ("NIST  Clock")  or  the  United 
States  Naval  Observatory  Master  Clock 
in  Washington  D.C.  ("USNO  Master 
Clock").  This  tolerance  includes  all  of 
the  following: 

(1)  The  difference  between  the  NIST/ 
USNO  standard  and  a  time  provider's 
clock; 

(2)  transmission  delay  from  the 
source:  and 

(3)  the  amount  of  drift  of  the  Member 
Organization 's  business  clock.  For 
purposes  of  this  Rule,  "business  clocks" 
mean  Member  Organization  proprietary 
system  clocks.  Member  Organizations 
must  set  forth  in  their  written 
supervisory  procedures,  required  by 
PCX  Rule  4.25,  the  manner  in  which 
synchronization  of  business  clocks  will 
be  conducted,  documented  and 
maintain. 

n.  Self-Regulatory  Organization's 
Statnnent  of  the  Purpose  o{,  and 
Statutory  Basis  for,  &e  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siunmaries.  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  ensure  that  all  membw 
organization  business  clocks,  used  for 
purposes  of  recording  order  or  trade 
data  to  the  Exchange,  are  synchronized 
to  a  single  time  designated  by  the  PCX, 
and  that  member  organizations  adopt 
such  procedures  as  may  be  necessary  to 
maintain  such  synchronization  during 
each  trading  day.  The  adoption  of  the 
proposed  rule  would  also  assist  the  PCX 
in  fulfilling  one  of  the  imdertakings 
contained  in  the  order  issued  by  the 
SEC  relating  to  the  PCX's  regulatory 
responsibilities.*  Pursuant  to  the  SEC 


Order,  the  PCX  agreed  to  undertake' to 
design  and  implement  an  audit  trail 
sufficient  to  enable  the  Exchange  to 
reconstruct  markets  promptly,  conduct 
efficient  surveillance  and  enforce  its 
rules.  As  part  of  this  undertaking,  the 
PCX  must  work  to  provide  for  market- 
wide  synchronization  of  clocks  utilized 
in  connection  with  the  audit  trail. 

The  PCX  beUeves  that  the  rehabiUty 
and  usefulness  of  any  audit  trail 
depends  on  the  ability  of  the  Exchange 
to  require  that  the  business  clocks  of 
member  organizations  be  appropriately 
synchronized.  The  determination  of 
whether  members  have  complied  with 
various  ndes  and  standards  to  which 
they  are  subject,  including,  among 
others,  best  execution  obligations, 
comphance  with  the  obligation  to  honor 
firms  quotes,  and  prohibitions  on 
frontrunning  customer  orders,  depends 
critically  on  establishing  with 
reasonable  confidence  the  time  at  which 
order  information  is  received.  Time 
synchronization,  therefore,  becomes  a 
necessary  and  integral  part  of  the  PCX 
audit  trail  system. 

Proposed  Rtde  6.20  provides  that  each 
member  organization  must  synchronize, 
within  a  time  frame  to  be  estabUshed  by 
the  Exchange,  the  business  clocks  that  it 
uses  for  the  purpose  of  recording  the 
date  and  time  of  any  event  that  must  be 
recorded  piu^uant  to  the  Rtdes  of  the 
Exchange.  Although  member 
organizations  may  use  any  time 
provider  source,  each  member 
organization  must  enstu^  that  the 
business  clocks  it  uses  on  the  Exchange 
are  acctirate  to  within  three  seconds  of 
the  National  Institute  of  Standards  and 
Technology  Atomic  Clock  in  Boidder 
Colorado  or  the  United  States  Naval 
Observatory  Master  Clock  in 
Washington,  DC. 

It  is  important  to  note  that  the 
obhgation  to  maintain  the 
synchronization  of  business  clocks  will 
hie  ongoing.  Therefore,  pursuant  to  PCX 
Rule  4.25,  member  organizations  must 
set  forth  in  their  written  supervisory 
procedures  the  manner  in  which 
synchronization  of  business  clocks  will 
be  conducted,  documented  and 
maintained.  The  PCX  will  carefully 
review  member  organizations' 
compliance  with  these  requirements 
given  the  importance  of  accurate  time 
recordation  to  the  audit  trail  system. 

The  PCX  proposes  to  implement  the 
requirements  of  this  rule  in  two  phases. 
In  the  first  phase,  the  proposed  schedule 
contemplates  that  the  requirements  of 
the  rule  woidd  apply  to  all  orders  that 


are  received  electronically,  or  captiu^d 
in  electronic  form  promptly  after 
receipt,  as  of  January  2,  2002.  In  the 
second  phase,  the  proposed 
implementation  schedule  would  apply 
the  requirements  of  the  proposed  rule  to 
all  other  types  of  orders  as  of  September 
11.  2002.S 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,^  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settiing,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efihctiveness  of  the 
Proposed  Rule  Change  and  Timing  ffor 
CommissioB  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  its  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (11)  as  to 
which  the  Exchange  consents,  the 
Conunission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  witii  the  Act. 


*  See  In  the  Matter  of  Certain  Activities  of 
Options  Exchanges,  Securities  Exchange  Act 


Release  No.  37538  (September  11.  2000): 
Administrative  Proceeding  File  No.  3-10282  ("SEC 
Order"). 


'This  date  is  consistent  with  the  schedule  set 
forth  in  the  SEC  Order  for  completion  oF  PCX 
obligations  with  respect  to  this  undertaking. 

•15U.S.C.  78mj). 

MS  U.S.C  78J(b)(5). 
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Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
j:hange  that  are  filed  with  the 
Commission,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 
Commission  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  FXIX.  All 
submissions  should  refer  to  File'No. 
SR-PCX-2001-24  and  should  be 
submitted  by  November  8,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Nfugaret  H.  McFarland,  I 

Deputy  Secretary.  I 

(FR  Doc.  01-26199  Filed  10-17-01;  8:45  am] 

■UMO  CODE  SOI  0-01-M 


DEPARTMEHT  OF  STATE 
[PubNc  Notic*  3818] 

aO-Oay  Nolic*  Of  PropoMd  Infonnation 
CoHactton:  Evaluation  of  DQS- 
Sponaocad  Educational  and  Cultural 
Exchange  Programa  (Formarly  USIA- 
Sponaorad  Educational  and  Cultural 
Exchange  ActhrWaa;  USIA  ParttclfMnt 
Survay  Quaationnaka  «31 16-0199) 
0MB  Control  #1405-0118 1 

action:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  stimmarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection,  OMB 
Control  #1405-0118. 

Originating  Office:  Btireau  of 
Educational  and  Cultural  Affairs,  Office 
of  Policy  and  Evaluation  (ECA/P). 

Title  of  Information  Collection: 
Evaluation  of  DOS-sponsored 


•17  cm  200.30-3(a)(12). 


Educational  and  Cultural  Exchange 
Programs. 

Frequency:  hiformation  is  collected 
on  a  per  evaluation  project  basis. 

Form  Number:  N/A  [Multiple  survey 
questionnaires  may  be  used  for 
evaluation  projects,  on  a  one-time,  per- 
project  basis.) 

Respondents:  U.S.  and  foreign 
applicants,  current  grantee  exchange 
visitor  participants  (J-1  visa)  and 
alumni  of  the  Bureau  of  Educational  and 
Cultural  Affairs'  exchange  programs, 
program  administrators,  domestic  and 
foreign  partner  organizations,  domestic 
and  foreign  hosts  of  exchange  visitor 
participants,  and  other  similar  types  of 
respondents  associated  with  the 
Bureau's  exchange  programs. 

Estimated  Number  of  Respondents: 
1.938. 

Average  Hours  Per  Response:  30 
minutes. 

Tota7  Estimated  Burden:  1,938  (3,877 
total  annual  responses  x  30  minutes). 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  pro[>er  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

ran  FURTHER  ADOmONAL  INFORMATION: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  the  U.S. 
Department  of  State,  Biu^au  of 
Educational  and  Culttiral  A&irs,  Office 
of  Policy  and  Evaluation,  301  4th  Street, 
SW  (SA-44),  Room  357,  Washington. 
DC  20547,  or  by  telephone  at  (202)  619- 
5307.  Public  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20530,  who 
may  be  reached  on  202-395-3897. 

Dated:  August  15,  2001. 
David  Whitten. 

Executive  Director,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
(FR  Doc.  01-26311  Filed  10-17-01;  8:45  am) 

MUMa  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3816] 

Buraau  of  Educational  and  Cultural 
Affaira  Raquaat  for  Grant  Propoaala: 
FREEDOM  Support  Act  Undargraduata 
Program 

summary:  The  Office  of  Academic 
Exchange  Programs  of  the  Biu«au  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
FREEDOM  Support  Act  Undergraduate 
Program.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulations  26  CFR 
1.501(c)(2)-l  through  1.501(c)(21>-2 
may  submit  proposals  to  administer  the 
placement,  monitoring,  evaluation, 
follow-on,  and  alumni  activities  for  the 
FY  2002  FREEDOM  Support  Act 
Undergraduate  Program.  Proposals 
should  include  provisions  for  the 
recruitment  and  selection  of  FY  2003 
participants.  Organizations  with  less 
than  four  years  of  experience  in 
conducting  international  exchange 
programs  are  not  eligible  for  this 
competition. 

Program  Infbrmatioii 

The  FREEDOM  Support  Act 
Undergraduate  Program  (herein  referred 
to  as  the  FSAU  Program)  provides 
scholarships  for  one-year,  non-degree 
study  at  U.S.  institutes  of  higher 
education  to  outstanding  students  of  the 
New  Independent  States  (NIS). 
Scholarships  are  available  in  the  fields 
of  agricultiue,  American  studies, 
business,  computer  science,  economics, 
education,  environmental  management, 
international  relations,  journalism  and 
mass  communication,  political  science, 
and  sociology.  Scholarships  are  granted 
to  students  who  have  completed  at  least 
one  year  of  study  at  an  accredited 
university  in  their  home  coimtries. 
Students  must  be  citizens  of  Armenia, 
Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan,  Ukraine,  or  Uzbekistan. 
FSAU  participants  will  be  enrolled  in 
one-year,  non-degree  programs  at  both 
four-year  colleges  and  imiversities,  and 
community  colleges.  Students  will 
enhance  their  academic  education  with 
participation  in  community  service  and 
an  internship.  Interested  organizations 
should  read  the  entire  Federal  Register 
annoimcement  for  all  information  prior 
to  preparing  a  proposal.  Programs  must 
comply  witih  J-1  Visa  regtilations.  Please 
refer  to  the  Solicitation  Package  for 
further  information.  Awards  will  begin 
on  or  about  May  30,  2002. 
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Budget  Gnidelines 

Applicants  must  submit  a 
compreUensive  budget  for  the  entire 
program.  The  level  of  funding  for  FY 
2002  is  uncertain,  but  is  anticipated  to 
be  approximately  $8,500,000.  Based  on 
this  figiue,  applicant  organizations 
should  submit  a  budget  which  will  fund 
no  fiewer  than  335  participants.  ECA 
anticipates  awarding  one  or  more  grants 
imder  this  competition.  AppUcant 
organizations  are  encouraged,  through 
cost  sharing  and  other  methods,  to 
provide  for  as  many  scholarships  as 
possible  based  on  approximated 
funding.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Please  refer  to 
the  Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions.  ECA  grant  guidelines  state 
that  organizations  Math  less  than  four 
years  experience  in  conducting 
international  exchange  programs  are 
limited  to  $60,000  in  Bureau  funding.  It 
is  anticipated  that  the  grant  or  grants 
awarded  imder  this  competition  tvill 
well  exceed  $60,000.  Therefore, 
organizations  with  less  than  four  years 
e]q)erience  per  above,  are  not  eligible 
uiider  this  competition. 

An/iouncement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/E/ 
EUR-02-03. 

FOR  FURTHBt  ■VORMATiON  CONTACT:  Hie 
Office  of  Academic  Exchange  Programs, 
ECA/A/E/EUR,  Room  246,  U.S. 
Department  of  State.  SA-44.  301  4th 
Street.  SW..  Washington.  DC  20547, 
Phone:  202-205-0525;  Fax:  202-260- 
7985,  sgovDtsMpd.state.gov  to  request  a 
Solicitaticm  Package.  Tlie  Solicitation 
Paduge  contains  detailed  award 
criteria,  required  applicatiai  forms, 
specific  budget  instructions,  and 
standard  guidelines  far  ptxrpotal 
preparation.  Please  spedfy  Bureau 
Prc^ram  Manager  Scmdra  Govatski  on 
all  odier  inquiries  and  conespondenoe. 

Please  read  the  complete  Federal 
Regjalv  announcnnent  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  appUcants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  httpj/ 
exchangBs.state.gav/educatitM/RPG^. 


Please  read  all  information  before 
downloading. 

Deadline  tor  Proposals:  All  proposal 
copies  must  be  received  at  the  Biveau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Friday, 
December  21,  2001.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  appHcant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

AppUcants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 
apphcation  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/E/EUR-02-03,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  mayimiiin  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to 
PubUc  Affairs  Sections  at  US  Embassies 
for  review,  with  the  goal  of  reducing  the 
time  it  takes  to  get  embassies'  comments 
for  the  Bureau's  grants  review  process. 

Diyeraity,  Freedom  and  Democracy 
Guiddines 

Pursuant  to  the  Biueau's  authorizing 
legislation,  programs  must  nmintiiin  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  pofitical,  social, 
and  cultural  Ufia.  "Diversity"  should  be 
interi»eted  in  the  broadest  sense  and 
encompass  diffisrencxs  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
diallenges.  Api^cants  are  strongly 
encouraged  to  adhwe  to  the 
advancement  of  this  principle  both  in 
program  administraticm  and  in  program 
content.  Please  refw  to  the  review 
criteria  under  the  "suppmt  for 
EKversity"  sectfon  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  folly  «i)oy  freedom  and 
democracy."  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opp(»tunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leados  of  such  countries." 
Public  Law  106-113  requires  that  the 
govemmmts  of  the  countries  described 


above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Froceas 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineUgible  if  they  do  not  folly 
adhere  to  the  guidelines  stated  herein 
and  in  the  Sohcitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  PubUc 
Affairs  Sections  overseas,  where 
appropriate.  Ehgible  proposals  will  be 
subject  to  compUance  with  Federal  and 
Bureau  r^ulations  and  guideUnes  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultiu^  Affiurs.  Final 
technical  authraity  for  assistance 
awards  cooperative  agreements  resides 
with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Propam  Development  and 
Management 

Proposals  should  exhibit  originality, 
substance,  precision,  innovation,  and 
relevance  to  Bureau  mission.  Objectives 
should  be  reasonable,  fisasible,  and 
flexible.  Proposals  should  deariy 
demonstrate  how  the  organization  will 
meet  the  program's  objectives.  A 
detailed  agenda  and  relevant  worii  plan 
should  demonstrate  substantive 
undertakings  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

2.  Muitiplia^  Effect/Impact 

Prc^osed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages.  Proposals  should  also  include 
creative  ways  to  involve  students  in 
their  U.S.  communities. 

3.  Support  of  Diversity 

Proposals  should  demonstrate  the 
recipient's  commitment  to  promoting 
the  awareness  and  understanding  of 
diversity,  and  should  include  a  strategy 
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for  achieving  diverse  applicant  pools  for 
both  students  and  host  institutions. 

4.  Institution 's  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals. 

5.  Alumni  Tracking  and  Follow-On 

Proposals  should  provide  a  plan  for 
effective  tracking  of  participants  after 
the  completion  of  the  program. 
Proposals  should  include  a  plan  for 
continued  follow-on  activity  which 
insures  that  EGA  supported  programs 
are  not  isolated  events.       i 

6.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  programs  success,  both 
during  and  after  the  program.  EGA 
recommends  that  the  proposal  include  a 
draft  survey  questionnaire  or  other 
technique,  plus  a  description  of 
methodologies  that  can  be  used  to  link 
outcomes  to  original  project  objectives. 
Award-receiving  organizations  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

7.  Cost-Effectiveness  and  Cost  Sharing 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible. 

All  other  items  should  be  necessary 
and  appropriate.  Proposals  should 
maximize  cost  sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority:  Overall  grant  making  authority 
for  this  prograni  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  of 
1961,  Public  Law  87-256.  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to  increase 
mutual  understanding  between  the  people  of 
the  United  States  and  the  people  of  other 
countries*   *  *;  to  strengthen  the  ties  which 
unite  us  with  other  nations  by  demonstrating 
the  educational  and  cdltural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other  nations 
*   *   *  and  thus  to  assist  in  the  development 
of  friendly,  sympathetic  and  peaceful 


relations  between  the  United  States  and  the 
other  countries  of  the  world."  The  funding 
authority  for  the  program  above  is  provided 
through  FREEDOM  Support  Act  legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  fimds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Gongress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  October  11.  2001. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs,  Department  of  State. 

|FR  Doc.  01-26121  Filed  10-17-01;  8:45  am] 

BILLING  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3817] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Fulbright  American  Studies  Institutes 
for  Foreign  University  Faculty 

NOTICE:  Request  for  Grant  Proposals 
(RFGPs). 

SUMMARY:  The  Study  of  the  U.S.  Branch, 
Office  of  Academic  Exchange  Programs, 
Bureau  of  Educational  and  Gultural 
Affairs,  announces  an  open  competition 
for  five  (5)  assistance  awards.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in  IRS 
regulations  26  CFR  I.501(c)(2>-1 
through  1.501(c){21)-2  may  apply  to 
develop  and  implement  one  of  the 
following  five  post-graduate  level 
American  Studies  programs  designed 
for  multinational  groups  of  18  to  30 
experienced  foreign  university  faculty 
and  educators: 

A.  Religion  in  the  United  States 

B.  U.S.  Foreign  Policy:  Foundations  and 
Formulation 

G.  Gontemporary  American  Literature 

D.  Immigration  and  Ethnicity:  The 
American  Experience 

E.  American  Studies  for  Foreign 
Secondary  School  Educators 


These  programs  are  intended  to 
provide  participants  with  a  deeper 
understanding  of  American  life  and 
institutions,  past  and  present,  in  order 
to  strengthen  curricula  and  to  improve 
the  quality  of  teaching  about  the  United 
States  at  universities  abroad.  Programs 
should  therefore  be  designed  to 
elucidate  the  topic  or  theme  of  the 
Institute  as  well  as  American 
civilization  as  a  whole. 

Programs  are  six  weeks  in  length  and 
will  be  conducted  during  the  Summer  of 
2002. 

The  Bureau  is  seeking  detailed 
proposals  from  colleges,  universities, 
consortia  of  colleges  and  universities, 
and  other  not-for-profit  academic 
organizations  that  have  an  established 
reputation  in  one  or  more  of  the 
following  fields:  Political  science, 
international  relations,  law,  history, 
sociology,  literature,  American  studies, 
and/or  other  disciplines  or  sub- 
disciplines  related  to  the  program 
theme. 

It  is  the  Bureau's  intention  to  fund 
one  institute  in  each  of  the  above  five 
thematic  areas,  subject  to  the  number 
and  quality  of  proposals  received  and 
the  availability  of  funding. 

Applicant  institutions  must 
demonstrate  expertise  in  conducting 
post-graduate  programs  for  foreign 
educators,  and  must  have  a  minimum  of 
four  years  experience  in  conducting 
international  exchange  programs. 
Bureau  guidelines  stipulate  that  grants 
to  organizations  with  less  than  four 
years  experience  in  conducting 
international  exchanges  are  limited  to 
$60,000.  As  it  is  expected  that  the 
budget  for  these  programs  will  exceed 
$60,000,  organizations  that  can  not 
demonstrate  at  least  four  years 
experience  will  not  be  eligible  to  apply 
under  this  competition.    . 

The  project  director  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  in  one  of  the  fields 
listed  above.  Staff  escorts  traveling 
under  the  cooperative  agreement  must 
have  demonstrated  qualifications  for 
this  service.  Programs  must  conform 
with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  Bureau  programs  are  subject  to 
the  availability  of  funds. 

Program  Information 

Overview  and  Objectives 

Fulbright  American  Studies  Institutes 
are  intended  to  offer  foreign  scholars 
and  teachers  whose  professional  work 
focuses  on  the  United  States  the 
opportimity  to  deepen  their 
understanding  of  American  institutions 
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and  culture.  Their  ultimate  goal  is  to 
strengthen  ciuricula  and  to  improve  the 
quality  of  teaching  about  the  U.S.  in 
universities  abroad. 

Programs  should  be  six  weeks  in 
length  and  must  include  an  academic 
residency  segment  of  at  least  four  weeks 
duration  at  a  U.S.  college  or  imiversity 
campus  (or  other  appropriate  location). 
A  study  tour  segment  of  not  more  than 
two  weeks  should  also  be  planned  and 
should  directly  complement  the 
academic  residency  segment;  the  study 
tour  should  include  visits  to  one  or  two 
additional  regions  of  the  United  States. 

All  institutes  should  be  designed  as 
intensive,  academically  rigorous 
seminars  intended  for  an  experienced 
group  of  fellow  scholars  from  outside 
the  United  States.  The  institutes  should 
be  organized  through  an  integrated 
series  of  lectures,  readings,  seminar 
discussions,  regional  travel,  site  visits, 
and  they  should  also  include  some 
opportimity  for  limited  but  well- 
directed  independent  research. 

Applicants  are  encouraged  to  design 
thematically  coherent  programs  in  ways 
that  draw  upon  the  particular  strengths, 
faculty  and  resources  of  their 
institutions  as  well  as  upon  the 
nationally  recognized  expertise  of 
scholars  and  other  experts  throughout 
the  United  States.  Within  the  limits  of 
their  thematic  focus  and  organizing 
framework,  Institute  programs  should 
also  be  designed  to: 

1 .  Provide  participants  with  a  survey 
of  contemporary  scholarship  within  the 
institute's  governing  academic 
discipline,  delineating  the  current 
scholarly  debate  within  the  field.  In  this 
regard,  the  seminar  should  indicate  how 
prevailing  academic  practice  in  the 
discipline  represents  both  a 
continuation  of  and  a  departure  ttom 
past  scholarly  trends  and  practices.  A 
variety  of  scholarly  viewpoints  should 
be  included; 

2.  Bring  an  interdisciplinary  or  multi- 
disciplinary  focus  to  bear  on  the 
program  content  if  appropriate; 

3.  Give  participants  a  multi- 
dimensional view  of  U.S.  society  and 
institutions  that  includes  a  broad  and 
balanced  range  of  perspectives.  Where 
possible,  programs  should  therefore 
include  the  views  not  only  of  scholars, 
cultural  critics  and  public  intellectuals, 
but  also  those  of  other  professionals 
outside  the  university  such  as 
government  officials,  joiunalists  and 
others  who  can  substantively  contribute 
to  the  topics  at  issue;  and, 

4.  Insiu-e  access  to  library  and 
material  resources  that  will  enable 
grantees  to  continue  their  research, 
study  and  curriculum  development 


upon  returning  to  their  home 
institutions. 

Program  Descriptions 

A.  Religion  in  the  United  States 

This  Institute  is  intended  to  provide 
foreign  university  faculty  with  an 
opportunity  to  increase  their 
understanding  of  American  civili2»tion 
through  an  examination  of  the  American 
religious  experience.  Employing  a 
multi-disciplir^ary  approach,  the 
program  should  explore  both  the 
historical  and  contemporary 
relationship  between  church  and  state 
in  the  United  States;  examine  the  ways 
in  which  religious  thought  and  practice 
has  influenced  and  been  influenced  by 
the  development  of  American 
democracy;  examine  the  intersections  of 
religion  and  politics  in  the  UnitedStates 
in  such  areas  as  elections,  public  policy, 
and  foreign  policy;  and  explore  the 
sociology  and  demography  of  religion  in 
the  United  States  today,  including  a 
siuvey  of  the  varieties  of  contemporary 
religious  belief. 

B.  U.S.  Foreign  Policy:  Foundations  and 
Formulation 

This  program  should  examine  the 
domestic  institutional  foundations — 
political,  social,  economic  and 
cultural — of  U.S.  foreign  policy  with 
particular  attention  to  the  Post-Cold  War 
era.  Principal  themes,  critical  policy 
debates,  and  contemporary  issues  in 
U.S.  foreign  policy  should  be  examined 
in  light  of  the  history  of  U.S. 
international  relations  since  World  War 
n  and  within  the  larger  framework  of 
U.S.  diplomatic  history  as  a  whole.  An 
overarching  goal  of  the  program  is  to 
illimiinate  the  relationships  between 
U.S.  poUcies  and  the  political,  social 
and  economic  forces  in  the  United 
States  that  constitute  the  domestic 
institutional  context  in  which  such 
policies  are  debated,  formulated  and 
executed.  The  program  should  be 
structured  to  give  attention  to  U.S. 
policy  both  globally  and  in  particular 
geographic  areas. 

G.  Gontemporary  American  Literature 

This  program  should  focus  on  recent 
American  literatiire  and  criticism.  Its 
purpose  is  twofold:  first,  to  explore 
contemporary  American  writers  and 
writing  in  a  variety  of  genres;  second,  to 
suggest  how  the  themes  explored  in 
those  works  reflect  larger  currents 
within  contemporary  American  society 
and  cult\u«.  The  program  should 
explore  the  diversity  of  the  American 
literary  landscape,  examining  how 
major  contemporary  writers,  schools 
and  movements  reflect  the  traditions  of 


the  American  literary  canon  and,  at  the 
same  time,  represent  a  departure  fitim 
that  tradition,  establishing  new 
directions  for  American  literature. 

D.  Immigration  and  Ethnicity:  The 
American  Experience 

This  program  should  examine  the  role 
that  immigration  and  ethnicity  have 
played  in  defining  the  nature  of  the 
American  experience.  The  program 
should  examine  the  histor>'  of 
immigration  to  the  United  States  and 
explore  the  impact  that  various  periods 
of  immigration  have  had  on  the 
development  of  America's  political, 
social,  and  cultiual  values  and 
institutions.  Throughout  the  program, 
the  focus  on  immigrant  groups  and 
America's  ethnic  diversity  should  serve 
to  illustrate  the  dynamism  of  the 
American  experience,  viewed  both  as  a 
whole  and  as  the  sum  of  its  diverse 
ethnic,  religious  and  cultural  parts. 

E.  American  Studies  for  Foreign 
Secondary  School  Educators 

This  Fulbright  American  Studies 
Institute  should  provide  a  multinational 
group  of  up  to  30  experienced  foreign 
secondary  school  educators  with  a 
deeper  understanding  of  U.S.  society 
and  culture,  past  and  present.  The 
institute  should  be  organized  around  a 
central  theme  or  themes  in  U.S. 
civilization  and  should  have  a  strong 
contemporary  component.  Through  a 
combination  of  traditional,  multi- 
disciplinary  and  interdisciplinary 
approaches,  program  content  should  be 
imaginatively  integrated  in  order  to 
elucidate  the  history  and  evolution  of 
U.S.  institutions  and  values,  broadly 
defined.  The  program  should  also  serve 
to  illuminate  the  contemporary 
political,  social,  and  economic  debates 
in  American  society.  The  program's 
ultimate  goal  is  to  promote  the 
development  and  improvement  of 
courses  and  teaching  about  the  U.S.  at 
secondary  schools  and  teacher  training 
institutions  abroad. 

Program  Dates 

Ideally,  the  programs  should  be  44 
days  in  length  (including  participant 
arrival  and  departure  days)  and  should 
begin  in  mid  to  late  June,  2002. 
However,  the  Bureau  is  willing  to 
consider  other  program  dates,  based  on 
the  needs  of  the  host  institution. 

Participants 

As  specified  in  the  guidelines  in  the 
solicitation  package,  programs  should 
be  designed  for  groups  of  either  18  or  30 
highly-motivated  and  experienced 
foreign  university  faculty  and  teacher 
trainers  who  are  interested  in 
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participating  in  an  intensive  seminar  on 
aspects  of  U.S.  civilization  as  a  means 
to  develop  or  improve  courses  and 
teaching  about  the  United  States  at  their 
home  institutions. 

Most  participants  can  be  expected  to 
come  from  educational  institutions 
where  the  study  of  the  U.S.  is  relatively 
well  developed.  Thus,  while  they  may 
not  have  in-depth  knowledge  of  the 
particular  institute  program  theme,  most 
will  have  had  some  experience  in 
teaching  about  the  United  States.  Many 
will  have  had  sustained  professional 
contact  with  American  scholars  and 
American  scholarship,  and  some  may 
have  had  substantial  prior  experience 
studying  in  the  United  States. 
Participants  will  be  drawn  from  all 
regions  of  the  world  and  will  be  fluent 
in  the  English  language. 

Participants  will  be  nominated  by 
Fulbright  Commissions  and  by  U.S. 
Embassies  abroad.  Nominations  will  be 
reviewed  by  the  Study  of  the  U.S. 
Branch.  Final  selection  of  grantees  will 
be  made  by  the  Fulbright  Foreign 
Scholarship  Board. 


Progmm  Guidelines 

While  the  conception  and  structiue  of 
the  institute  program  is  the 
responsibility  of  the  organizers,  it  is 
critically  important  that  proposals 
provide  a  full,  detailed  and 
comprehensive  narrative  describing  the 
objectives  of  the  institute;  the  title, 
scope  and  content  of  each  session;  and, 
how  each  session  relates  to  the  overall 
institute  theme.  The  syllabus  must    . 
therefore  indicate  the  subject  matter  for 
each  lecture  or  panel  discitssion, 
confirm  or  provisionally  identify 
proposed  lecturers  and  discussants,  and 
clearly  show  how  assigned  readings  will 
support  each  session.  A  calendar  of  all 
activities  for  the  program  must  also  be 
included.  Overall,  proposab  will  be 
reviewed  on  the  basis  of  their  fullness, 
coherence,  clarity,  and  attention  to 
detail. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further  details 
on  program  design  and  implementation, 
as  well  as  additional  information  on  all 
other  requirements. 


Budget  Guidelines 

Based  on  groups  of  18  participants, 
the  total  Bureau-funded  budget 
(program  and  administrative)  for 
programs  one,  two,  three  and  four  above 
should  be  approximately  $182,000,  and 
Bureau-funded  administrative  costs  as 
defined  in  the  budget  details  section  of 
the  solicitation  package  should  not 
exceed  $54,000.  Based  on  a  group  of  30 
participants,  the  total  Bureau-funded 


budget  (program  and  administrative)  for 
program  five  above  should  be 
approximately  $255,000,  and  Bureau- 
funded  administrative  costs  as  defined 
in  the  budget  details  section  of  the 
solicitation  package  should  not  exceed 
$57,000. 

Justifications  for  any  costs  above  these 
amoimts  must  be  clearly  indicated  in 
the  proposal  submission.  Proposals 
should  try  to  maximize  cost-sharing  in 
all  facets  of  the  program  and  to 
stimulate  U.S.  private  sector,  including 
foundation  and  corporate,  support. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  The  Bureau  reserves  the  right 
to  reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program,  and  availability  of  U.S. 
government  funding. 

Please  refer  to  the  "POGI"  in  the 
Solicitation  Package  for  complete 
institute  budget  guidelines  and 
formatting  instructions. 

Announcement  Name  and  Number: 
All  communications  with  the  Bureau 
concerning  this  aimoimcement  should 
refer  to  the  following  titles  and 
reference  numbers: 
Religion  in  the  United  States 

(ECAy  A/E/USS-02-01  A-Bate) 
U.S.  Foreign  Policy:  Foundations  and 

Formulation  (ECA/A/E/USS-02-OlB- 

Bate) 
Contemporary  American  Literature 

ECA/A/E/USS-02-OlC-Taylor) 
Immigration  and  Ethnicity:  The 

American  Experience 

(ECA/A/E/USS-02-OlD-Taylor) 
American  Studies  for  Foreign  Secondary 

School  Educator 

(ECA/A/E/USS-02-OlE-Emerson) 
FOR  RIRTHER  MFORMATKM  CONTACT:  To 
request  a  Solicitation  Package 
containing  more  detailed  program 
information,  award  criteria,  required 
application  forms,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation,  applicants  should 
contact: 

U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  Academic  Exchange  Programs,  Study 
of  the  U.S.  Branch,  State  Annex  44, 
ECA/A/E/USS— Room  252/301  4th 
Street,  SW.,  Washington,  DC  20547, 
Attention:  Richard  Taylor. 

Telephone  number:  (202)  619-4557. 

Fax  number:  (202)  619-6790. 

Internet  address:  rtaylor@pd.state.gov. 

Please  specify  Senior  Program  Officer 
Richard  Taylor  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 


Once  the  RFGP  deadline  has  passed. 
Bureau  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/ifgps/. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington  DC  time  on  Friday, 
January  11,  2002.  Faxed  documents  will 
NOT  tie  accepted,  nor  will  dociunents 
postmarked  January  1 1 .  2002  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposal  submissions  arrive 
by  the  deadline. 

Submissions:  Applicants  must  follow 
all  instructions  in  die  Solicitation 
Package.  The  original  and  13  copies  of 
the  complete  application  should  be  sent 
to: 

U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultiiral  Affairs, 
Reference:  (insert  appropriate  reference 
number  from  above,  e.g.  ECA/A/E/USS— 
02-Olx-xxxxxx)  Program  Management 
Staff,  ECA/EX/PM,  Room  534.  State 
Annex  44.  301  4th  Street.  SW., 
Washington,  DC  20547. 

Applicants  should  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"'diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultiual  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
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not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office.  Eligible  proposals 
will  then  be  forwarded  to  panels  of 
senior  Bureau  officers  for  advisory 
review.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  Legal  Advisor  or  by 
other  Bureau  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  More  weight 
will  be  given  to  items  one  and  two,  and 
all  remaining  criteria  will  be  evaluated 
equally. 

1.  Overall  Quality 

Proposals  should  exhibit  originality 
and  substance,  consonant  with  the 
highest  standards  of  American  teaching 
and  scholarship.  Program  design  should 
reflect  the  main  currents  as  well  as  the 
debates  within  the  subject  discipline  of 
each  institute.  Program  elements  should 
be  coherently  and  thoughtfully 
integrated.  Lectures,  panels,  field  visits 
and  readings,  taken  as  a  whole,  should 
offer  a  balanced  presentation  of  issues, 
reflecting  both  the  continuity  of  the 
American  experience  as  well  as  the 
diversity  and  dynamism  inherent  in  it. 

2.  Program  Planning  and 
Administration 

Proposals  should  demonstrate  careful 
planning.  The  organization  and 
structure  of  the  institute  should  be 
clearly  delineated  and  be  fully 
responsive  to  all  program  objectives.  A 
program  syllabus  (noting  specific 
sessions  and  topical  readings  supporting 


each  academic  unit)  should  be  included, 
as  should  a  calendar  of  activities.  The 
travel  component  should  not  simply  be 
a  tour,  but  should  be  an  integral  and 
substantive  part  of  the  program, 
reinforcing  and  complementing  the 
academic  segment.  Proposals  should 
provide  evidence  of  continuous 
administrative  and  managerial  capacity 
as  well  as  the  means  by  which  program 
activities  and  logistical  matters  will  be 
implemented. 

3.  Institutional  Capacity 

Proposed  personnel,  including  facidty 
and  administrative  staff  as  well  as 
outside  presenters,  should  be  fully 
qualified  to  achieve  the  project's  goals. 
Library  and  meeting  facilities,  housing, 
meals,  transportation  and  other 
logistical  arrangements  should  fully 
meet  the  needs  of  the  participants. 

4.  Support  for  Diversity 

Substantive  support  of  the  bureau's 
policy  on  diversity  should  be 
demonstrated.  This  can  be 
accomplished  through  documentation, 
such  as  a  written  statement, 
summarizing  past  and/or  on-going 
activities  and  efforts  that  further  the 
principle  of  diversity  within  the 
organization  and  its  activities.  Program 
activities  that  address  this  issue  should 
be  highlighted. 

5.  Experience 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  program  activity,  indicating 
the  experience  that  the  organization  and 
its  professional  staff  have  had  in 
working  with  foreign  educators. 

6.  Evaluation  and  FoUow-Up 

A  plan  for  evaluating  activities  during 
the  Institute  and  at  its  conclusion 
should  be  included.  Proposals  should 
discuss  provisions  made  for  follow-up 
with  retxuned  grantees  as  a  means  of 
establishing  longer-term  individual  and 
institutional  linkages. 

7.  Cost  Effectiveness 

Proposals  should  maximize  cost- 
sharing  through  direct  institutional 
contributions,  in-kind  support,  and 
other  private  sector  support. 

Overhead  and  administrative 
components,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Culttiral  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 


Hays  Act.  The  purpose  of  the  Act  is  'to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *   * ; 
to  strengthen  the  ties  which  imite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*   *  '.and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  this  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  and  allocated  and  conunitted 
through  internal  Bureau  procedures. 

Dated:  October  11.  2001. 
Patricu  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
(FR  Doc.  01-26122  Filed  10-17-01;  8:45  am] 

■LUNO  COOC  4710-11-^ 


DEPARTMENT  OF  STATE 
(PuMIc  Notice  3815] 

BurMu  of  Educational  and  Cultural 
Affaira  Raquaat  for  Grant  Propoaala: 
U.S.-Baaad  Training  Program  (USBT) 

SUMMARY:  The  Educational  Information 
and  Resources  Branch  of  the  Office  of 
Global  Educational  Programs  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  U.S.  Based  Training  Program  for 
Overseas  Educational  Advisers  and 
logistical  support  for  the  axuual  meeting 
of  the  Department's  Regional 
Educational  Advising  Coordinators 
(REACs).  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulations  26  CFR 
1.501(c)(2)-l  through  1.501(c)(21)-2 
may  submit  proposals  to  develop  two 
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training  programs  for  Department  of 
State-affiliated  overseas  advisers  to  take 
place  in  spring  and  fall  2002.  The  basic 
function  of  an  overseas  educational 
adviser  is  to  provide  acctirate,  objective 
information  to  foreign  audiences  on  U.S. 
study  opportimities  at  accredited 
academic  institutions,  and  to  guide 
students  and  professionals  in  selecting  a 
program  appropriate  to  their  needs. 
USBT  participants  will  be  drawn  from 
educational  advisers  working  at 
Department  of  State-afBliated  overseas 
educational  advising  centers.  Each 
training  program  is  intended  for 
approximately  fourteen  participants, 
llie  program  must  be  approximately 
three  weeks  in  duration  and  must 
include  workshops  on  advising  issues  of 
concern,  visits  to  a  variety  of  U.S. 
academic  institutions  outside  of  the 
Washington,  DC  metropolitan  area  and 
attendance  at  a  national  or  regional 
NAFSA:  Association  of  International 
Educators  Conference  or  similar 
professional  development  opportimity. 
The  Bureau  anticipates  awarding  up  to 
$310,000  to  one  organization  to 
administer  this  program. 

Program  Infbrmatioii 


Overview 

The  USBT  program's  objectives  are 
twofold:  To  strengthen  and  develop  the 
skills  of  overseas  educational  advisers; 
and  to  build  a  corps  of  knowledgeable 
advisers  who  are  skilled  trainers  and 
can  advance  the  field  of  educational 
advising  in  their  home  countries  with 
new  and  current  expertise,  techniques 
and  knowledge  of  applicable 
technology. 

Each  component  of  the  training 
program  should  be  designed  to  provide 
detailed,  hands-on  learning  in  areas 
such  as  facilitating  access  to  U.S.  higher 
education,  communicating  cross- 
culturally,  and  managing  an  advising 
center.  Special  attention  should  be 
given  to  the  use  of  technology,  both  as 
a  necessary  advising  skill,  and  as  a 
potential  tool  to  develop  new  and 
creative  advising  approaches.  Similarly, 
a  significant  emphasis  should  be  placed 
on  outreach,  partnership  and  cost- 
sharing  strategies  and  skills 
development.  The  logistical  support 
sought  for  the  annual  Regional 
Educational  Advising  Coordinators 
(REAC)  meeting  includes  making 
lodging  and  other  arrangements  for  up 
to  eight  REACs  and  Educational 
Information  and  Resources  Branch 
(ECA/A/S/A)  program  staff  for  one  week 
of  consultations  in  Washington,  DC 
immediately  before  or  after  the  2002 
NAFSA  Conference.  REACs  provide 
training  and  needs  assessment  and  serve 


as  the  chief  resource  to  the  centers  in 
their  region  on  advising  and  other 
educational  issues.  In  addition,  REACs 
serve  as  liaisons  between  advising 
centers  and  U.S.  colleges,  universities, 
professional  associations  and  other 
organizations  involved  in  international 
educational  exchange. 

Guidelines 

1.  Participants 

For  the  purposes  of  this  RFGP, 
eligible  advisers  are  defined  as  those 
who  are  currently  working  at  a  State 
Department-affiliated  Center  and  who 
have  demonstrated  the  skills  associated 
with  the  four  major  components  of 
overseas  educational  advising:  (1)  Basic 
knowledge  of  the  U.S.  and  home 
country  educational  systems;  (2)  basic 
knowledge  of  the  application  process  for 
individuals  to  enroll  in  U.S.  higher 
educational  institutions;  (3) 
demonstrated  educational  advising  and 
cross-cultural  communication  skills; 
and  (4)  demonstrated  office 
management  skills  as  they  relate  to  an 
overseas  advising  center.  In  addition, 
each  participant  must  demonstrate 
leadership  and  a  commitment  to  the 
profession.  Approximately  fourteen 
participants  are  expected  for  each 
training  program.  Participants  wrill  be 
selected  by  the  ECA/A/S/A  based  on 
nominations  from  overseas  posts. 

2.  Program  Design 

The  Bureau  invites  organizations  to 
submit  creative  and  flexible  program 
plans  which  can  be  tailored,  in  close 
consultation  with  ECA/A/S/A,  to  the 
selected  advisers'  individual  needs. 
However,  the  proposal  should  still 
include  an  overall  project  framework 
which  identifies  objectives,  an 
implementation  plan  and  measurable, 
expected  outcomes. 

Possible  topics  to  incorporate  in  the 
program  include:  Degree  equivalency 
and  accreditation;  international  student 
admissions;  financial  aid;  standardized 
testing;  ESL  programs;  immigration  and 
visa  issues;  fields  of  study;  cultiual 
adjustment;  U.S.  societal  diversity; 
specialized  Internet  usage;  distance 
learning;  proposal  writing;  fundraising; 
public  relations  and  marketing; 
determining  appropriate  fees  for 
advising  services  for  students  and 
others,  given  each  host  coimtry's 
environment;  trends  in  advising  center 
cost  sharing  and  training  and 
management  of  volunteer  staff. 

3.  Timing/Program  Phases 

The  program  should  include 
attendance  at,  and  active  participation 
in,  an  appropriate  national  or  regional 


conference  where  workshops  and 
seminars  address  issues  of  current 
interest  to  international  educators  and 
overseas  advisers  and  where  the 
opportunity  to  brainstorm  and  to  share 
information  plays  an  important  part. 
Advisers  should  have  opportunities  to 
present  and/or  participate  in  panels  and 
pre-conference/conference  workshops. 
In  addition,  the  program  should  include 
internship  experiences  and  visits  to  a 
four-year  public  university,  a  private 
college  or  university,  a  community 
college,  an  Historically  Black  College  or 
University  (HBCU)  or  other  minority- 
serving  institution,  and  a  graduate  or 
research  institution.  Ideally,  advisers 
should  visit  campuses  while  classes  are 
in  session  to  optimize  their  experience 
through  interaction  with  students. 

4.  Logistics  4 

The  grantee  organization  will  be 
responsible  for  arrangements  associated 
with  this  program.  These  include 
organizing  a  coherent  progression  of 
activities,  providing  international  and 
domestic  travel  arrangements  for  all 
advisers,  making  lodging  and  local 
transportation  arrangements,  orienting 
and  debriefing  advisers,  preparing  any 
necessary  support  material,  and 
recruiting  host  campuses.  The 
organization  shoiild  work  with  host 
campuses  and  experts  in  the  field  of 
higher  education  and  overseas  advising 
to  achieve  maximum  program 
effectiveness,  by  providing  participants 
with  hands-on  applications  and  training 
and  direct  involvement  in  the 
administration  of  practices  and  policies 
in  institutions  of  higher  education. 

5.  Evaluation/Follow-Up 

The  proposal  must  include  a  detailed' 
evaluation  and  follow-up  plan.  Special 
emphasis  should  be  given  to  designing 
a  program  which  incorporates  outcome 
measurement  strategies  that  assess  its 
ultimate  effectiveness. 

6.  Visa/Insurance/Tax  Requirements 

The  program  must  comply  with    . 
applicable  visa  regulations. 

Participant  health  and  accident 
insurance  will  be  provided  to  the 
overseas  advisers  by  the  Bureau;  the 
recipient  organization  will  be 
responsible  for  enrolling  participants  in 
the  Bureau's  insurance  program  and 
providing  any  necessary  assistance 
should  medical  care  be  needed. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 
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7.  Printed  Materials 

Drafts  of  all  printed  materials 
developed  for  this  program  should  be 
submitted  to  ECA/A/S/A  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 
The  Bureau  requires  that  it  receive  the 
copyright  use  and  be  allowed  to 
distribute  this  material  as  it  sees  fit. 

Budget  Guidelines 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  l^e  Bureau 
anticipates  awarding  one  grant  in  the 
amount  of  $310,000  to  support  program 
and  administrative  costs  reqiiired  to 
implement  this  program.  Therefore, 
organizati(His  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  are 
ineligible  to  apply  for  this  grant.  The 
Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost-sharing 
and  funding  frtim  private  sources  in 
support  of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  fringe  benefits;  travel 
and  per  diem; 

(2)  Other  direct  costs,  inclusive  of 
rent,  utilities,  etc.; 

(3)  Indirect  expenses  (except  against 
participant  program  expenses),  auditing 
costs; 

(4)  Participant  program  costs;  i.e., 
international/domestic  travel,  per  diem, 
conference  attendance.  Please  refer  to 
the  Solicitation  Package  for  complete 
budget  guidelines  and  fonnatting 
instructions. 

Programs  must  comply  with  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  niunber  ECA/A/S/A- 
02-05. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
Educational  Information  and  Resources 
Branch,  ECA/A/S/A,  room  349,  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington.  DC  20547.  phone: 
202-260-6936.  fax:  202-401-1433  to 
request  a  Solicitation  Package.  The 


Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Biueau 
Prt^ram  Officer  Dorothy  Mora  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Friday, 
November  16,  2001.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 
that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  shoxild  be  sent  to:  U.S. 
Department  of  State.  SA-44,  Bureau  of 
Educational  and  Cultiual  Affairs.  Ref.: 
ECA/A/S/A-02-05,  Program 
Management,  ECA/EX/PM,  Room  534 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  progtam 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  fr'eedom  and  democracy,"  the 


Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 

Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  PubUc 
Diplomacy  section  overseas  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Biueau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Liegal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  IDepartment  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  for  cooperative  agreements 
resides  with  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Biueau's  mission. 

2.  Proptun  Plaiming 

Detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
undertakings  and  logistical  capacity. 
Agenda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

3.  Ability  To  Achieve  Program 
Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

4.  Multiplier  Effect/Impact 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
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information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Support  of  Diversity 

Proposals  shoidd  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  (program  venue 
and  program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals. 

7.  Institution's  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-On  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
Bureau  support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 


9.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  activity's  success,  both  as 
the  activities  unfold  and  at  the  end  of 
the  program.  A  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended.  Successful 
applicants  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  frequent, 

10.  Cost-Effectiveness        I 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

11.  Cost-Sharing  j 

Proposals  should  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 


Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Govermnent  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation.  ^ 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  October  5.  2001. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  01-26120  Filed  10-17-01;  8:45  am] 

BILLINO  CODE  471IHI6-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-61] 

Petitions  for  Exemption;  Summary  of 
Petitions  ftoceived 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 


summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  or  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  7.  2001. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza,  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  information  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  conunents 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  October  12, 
2001. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-10787. 

Petitioner:  Gulfstream  Aerospace 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
25.807. 


Description  of  Relief  Sought:  To  allow 
the  petitioner  to  install  two  Gulfetream 
26-inch  horizontal  by  19-inch  vertical 
oval  overwing  emergency  exists  in  lieu 
of  a  Type  III  overwing  exit  on  the  right 
side  of  the  new  Gulfstream  GV-SP 
aircraft. 

(FR  Doc.  01-26205  Filed  10-15-01;  8:45  am] 

BMJJNG  CODE  4ai0-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simunary  of  a  petition 
seeking  relief  from  a  specified 
requirement  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  pubUc's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intraided  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  7,  2001 . 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identiiy  the 
docket  numbCT  FAA-2000-XXXX  at  the 
banning  of  your  conunents.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  IntKnet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Fedwal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Intonet  at 
http://dms.dot.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Stmiter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Adnoinistration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  October  11, 
2001. 

Donald  P.  Bryae, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-9672. 

Petitioner:  Hangar  10,  Inc. 

Section  of  14  UH  Affected:  14  CFR 
119.3. 

Description  of  Relief  Sought:  To 
permit  Hangar  10  to  operate  certain 
Convair-Liner  340  airplanes  in  all-cargo 
service  under  14  CFR  part  135  with  a 
maximum  payload  greater  than  7,500 
pounds,  rather  than  imder  part  121. 

[FR  Doc.  01-26228  Filed  10-17-01;  8:45  am] 
■LLMQ  COK  4aiO-1*-M 


DEPARTMENT  OF  TRANSPORTATION 

FMaral  Aviation  Administration 
(Summary  Notice  No.  PE-2001-Mq 

PatKlows  for  Exemption;  Summary  of 
Diapoailiona  of  Petitiona  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 


Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumto-  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  pubUshed  pursuant  to 
14  CFR  11.85  and  11.91. 


Issued  in  Washington,  DC,  on  October  12. 
2001. 

Donald  P.  Bjrmc, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-10283 
(previously  Docket  No.  24041). 

Petitioner:  Butler  Aircraft  Co. 

Section  of  1 4  CFR  Affected:  14  CFR 
91.529(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Butler  to  operate 
its  McDonnell  Douglas  DC-6  and  DC-7 
airplanes  without  a  flight  engineer 
during  flightcrew  training,  ferry 
operations,  and  test  flights  that  are 
conducted  to  prepare  for  firefighting 
operations  carried  out  under  14  CFR 
part  137. 

Grant.  10/02/2001,  Exemption  No. 
2989K 

Docket  No.:  FAA-2001-9782 
(previously  Docket  No.  23358). 

Petitioner:  Clarke  Environmental 
Mosquito  Management,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.313(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CEMM  to  carry 
passengers  in  its  Bell  47G-4A  and  47G- 
3B-1  hehcopters  and  its  Piper  PA23 
Aztec  250  airplane,  certificated  in  the 
restricted  category,  while  periorming 
aerial-site  survey  flights. 
Grant.  10/02/2001,  Exemption  No. 
6701B 

Docket  No.:  FAA-2001-9811 
(previously  Docket  No.  27372). 

Petitioner:  Camera  Work,  Inc.  dha  Fly 
BVI.  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
61.89(aX5). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Fly  BVI  student 
pilots  to  fly  between  Tortola,  British 
Virgin  Islands,  and  the  airports  of  the 
U.S.  Virgin  Islands  and  Puerto  Rico 
while  fulfilling  the  cross-countiy 
requirements  for  a  private  pilot 
certificate. 

Gimit,  10/02/2001.  Exemption  No. 
5796D 

Docket  No.:  FAA-2001-10356. 

Petitioner:  United  States  Army 
Special  Operations  Command,  160th 
Special  Operations  Aviation  Regiment. 

Section  of  14  CFR  Affected:  14  CFR 
91.177(a)(2)  and  91.179(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly 
equipped  USASOC  aircraft  to  conduct 
low-level  operations  without  complying 
with  en  route  minimnni  altitudes  for 
flight  under  instrument  flight  rules  (IFR) 
or  direction  of  flight  requirements  for 
IFR  en  route  s^ment  in  imcontroUed 
airspace. 
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Grant.  09/29/2001,  Exemption  No.  7631 
(FR  Doc.  01-26229  Filed  10-17-01;  8:45  am) 

MLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOIM) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM). 

DATES:  The  meeting  will  be  held  on 
October  24-25,  2001,  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  Suite  805, 
Washington,  DC,  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat,  1828  L  Street.  NW, 
Suite  805,  Washington.  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463,  5 
U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  Special  Committee  198 
meeting.  The  agenda  will  include: 

October  24: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks.  Review 
Summary  of  Previous  Meeting) 

•  Plenary  Review  of  Program 
Management  Committee  Actions 
(Documents  and  Terms  of 
Reference) 

•  Working  Group  3.  Voice  Data  Link 
( VDL)-3  Principles  of  Operation 

October  25:  ! 

•  Working  Group  3,  VDL-3  Principles 
of  Operation 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  MFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  tne 
conmiittee  at  any  time. 


Issued  in  Washington.  DC.  on  October  9. 
2001. 

FAA  Special  Assistant, 
RTCA  Advisory  Committee. 
|FR  Doc.  01-26227  Filed  10-17-01;  8:45  ami 
BM.UNG  COOE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  August 
2001 ,  there  were  seven  applications 
approved.  Additionally,  10  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  County  of  Emmet, 
Pellston,  Michigan. 

Application  Number:  01-09-C-OO- 
PLN. 

Application  Type:  Impose  and  Use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $709,567. 

Earliest  Charge  Effective  Date:  June  1 , 
2002. 

Estimated  Charge  Expiration  Date: 
July  1,2011. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has  . 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Pellston 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Rehabilitate  runway  lighting. 

Design  for  terminal  expansion. 

PFC  application. 

Wildlife  study. 

Terminal  building  expansion. 

Perimeter  road  environmental 

assessment. 
Aircraft  apron  expansion. 


Parking  lot  renovation. 

Brief  Description  of  Projects  Approved 
for  Use: 

Land  acquisition. 
Acquire  sweeper. 
Acquire  snow  blower. 
Rehabilitate  aircraft  parking  ramp. 
Rehabilitate  airport  entrance  road. 
Replace  snow  removal  equipment — 

plow  truck 

Brief  Description  of  Project  Approved 
for  Collection:  Aircraft  deicing 
equipment. 

Decision  Date:  August  7,  2001. 

For  Further  Information  Contact: 

Arlene  B.  Draper,  Detroit  Airports 
District  Office,  (734)  487-7282. 

Public  Agency:  City  of  St.  George, 
Utah. 

Application  Number:  01-02-U-OO- 
SGU. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision:  $330,000. 

Charge  Effective  Date:  May  1,  1998. 

Charge  Expiration  Date:  September  1, 
2002. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use: 

Runway  rehabilitation. 
Terminal  parking  expansion. 

Decision  Date:  August  9,  2001. 

For  Further  Information  Contact: 

Chris  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  City  of  North  Bend, 
Oregon. 

Application  Number:  01-05-C-OO- 
OTH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $342,500. 

Earliest  Charge  Effective  Date:  May  1, 
2003. 

Estimated  Charge  Expiration  Date: 
August  1.  2006. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Nonischeduled  air  taxi/ 
commercial  operator  utilizing  aircraft 
having  a  seating  capacity  of  less  than  20 
passengers. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  North 
Bend  Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Rehabilitation  of  runway  13/31. 
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Acquisition  of  aircraft  rescue  and 

firefighting  truck. 
Master  plan. 
Rehabilitation  of  nmway  4/22. 

Brief  Description  of  Project  Approved 
For  Use:  Runway  13/31  safety  area 
improvements  project. 

Decision  Date:  August  14,  2001. 

For  Further  Information  Contact: 

Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  Charlottes ville- 
Albermarle  Airport  Authority, 
Charlottesville,  Virginia. 

Application  Number:  01-14-C-OO- 
CHO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $220,000. 

Earliest  Charge  Effective  Date:  June  1, 
2004. 

Estimated  Charge  Expiration  Date: 
January  1,  2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Ltetermi/iatjon;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Charlotteville-Albermarle  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Extend  runway  3  safety  area,  phase  III. 
PFC  project  aoministration  fees  and 

annual  administrative  costs. 
Air  carrier  terminal  refurbishment 

(design),  phase  11. 
Acquire  snow  removal  equipment 

carrier  vehicle. 

Decision  Date:  August  15,  2001. 

For  Further  Information  Contact: 

Arthur  Winder,  Washington  Airports 
District  Office.  (703)  661-1363. 

Public  Agency:  County  of  Dane. 
Madison.  Wisconsin. 

Application  Number:  01-05-CC-OO- 
MSN. 

Application  Type:  Impose  and  use  a 
PFC. 


PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision  .$46,656,115. 

Earliest  Charge  Effective  Date: 
December  1,  2006. 

Estimated  Charge  Expiration  Date: 
March  1,2014. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Dane  ' 
County  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Reconstruct  taxiway  E  at  east  ramp. 
Terminal  expansion. 
Terminal  apron  expansion  and  utility 

relocations. 
Airfield  storm  water  study  and  storm 

water  improvements. 

Decision  Date:  August  20,  2001. 

For  Further  Information  Contact: 

Sandra  E.  DePottey,  Miimeapolis 
Airports  District  Office,  (612)  713-4363. 

Public  Agency:  City  and  Bureau  of 
Juneau,  Alaska. 

Application  Number:  01-05-C-OO- 
JNU. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4  50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $650,000. 

Earliest  Charge  Effective  Date:  January 
1.2002. 

Estimated  Charge  Expiration  Date: 
August  1.2002. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Acquire  snow  removal  equipment — 

sand  truck. 
Acquire  snow  removal  equipment — 

snow  blower  replacement. 

Decision  Date:  August  27,  2001. 

For  Further  Information  Contact: 

Debbie  Roth.  Alaska  Region  Airports 
Division.  (907)  271-5443. 

Public  Agency:  City  of  San  Antonio. 
Texas. 

Amendments  to  PFC  Approvals 


Application  Number:  Ol-Ol-C-OO- 
SAT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $102,524,363. 

Earliest  Charge  Effective  Date: 
November  1,  2001. 

Estimated  Charge  Expiration  Date: 
November  1 .  2009. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  operating  under  Part  1 35  and 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  tbe  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  San 
Antonio  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection: 

Residential  noise  attenuation. 
Construct  aircraft  rescue  and  firefighting 

training  facility. 
Construct  three  high-speed  taxiways. 
Extend  nmway  21  and  associated 

development. 
Construct  concourse  B. 
Construct  concourse  B  access  road. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Construct  runway  30L  holding  apron. 
Modify  wash  rack  apron. 
Replace  remain-overnight  apron. 
Rehabilitate  terminals  1  and  2. 
Reconstruct  perimeter  road. 

Brief  Description  of  Withdrawn 
Project:  Environmental  assessment  and 
clean  up. 

Determination:  This  project  was 
withdrawn  from  the  application  in  the 
public  agency's  letter  dated  June  17, 
2001.  Therefore,  the  FAA  did  not  rule 
on  this  project  in  this  decision. 

Decision  Date:  August  29,  2001. 

For  Further  Information  Contact: 

G.  Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)  222-5613. 


Amendment  No.,  City,  State 

Amendment 

approved 

date 

Original 
approved 
net  PFC 
revenue 

Amended 
approved 
net  PFC 
revenue 

1 

Original              Amended 

estimated            estimated 

charge                charge 

exp.  date            exp.  date 

93-01 -C-02-HVN  

New  Haven,  CT. 
•99-03-C-01-RDM  

Redmond.  OR. 
99-02-C-O1-GRB 

07/02/01 
08/17/01 
08/22/01 

$1,108,060 
1.021.900 
2,768,496 

$983,636 
1,548,420 
3,028,496 

04/01/98               04/01/98 
04/01/04               06/01/03 
12A)1/01               03/01/02 
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Amendments  to  PFC  Approvals— Continued 

Amendment  No..  City,  State 

Amendment 

approved 

date 

Original 
approved 
net  PFC 
revenue 

Amended 
approved 
net  PFC 
revenue 

Original 
estimated 

charge 
exp.  date 

Amended 

estimated 

charge 

exp.  date 

Green  Bay,  Wl. 
01-03-C-01-JNU      

08/24/01 
08/24A)1 
08/27/01 
08/27/01 
08/29/01 
08/29/01 
08/29/01 

310,551 
2.807,572 
3,172,931 

946,651 
5,717,553 
5,197.984 
6.658.796 

371.748 
2.807.572 
3.672.931 

921.993 
5.772.762 
5.192.924 
9.507.531 

12/01/01 
06A)1/03 
10rt)1/02 
07/01/06 
11/01/08 
07/01/09 
07/01/23 

01/01/02 

Juneau,  AK. 
•01-05-C-01-ABE      J 

L 

12/01/02 

Allentown,  PA. 
Qft_02-C-03-JAN      

01/01/03 

Jackson,  MS. 
Q8-03-C-01-SJT   J 

05/01/06 

San  Angeto,  TX. 
•94-01 -C-04-MLI  

07/01/06 

Mdine,  IL. 
•98-02-C-02-MLI        *. 

07/01/09 

Moline,  IL. 
•99-OS-C-01-MLI               

07/01/16 

Mdine,  IL. 

Note:  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  passenoer  to  $4.50 
per  enplaned  passenger.  For  Redmond,  OR  and  Allentown.  PA  this  change  is  effective  on  November  1.  2001.  For  Moline,  IL  this  change  is  ef- 
fective on  January  1 ,  2002.        , 


Issued  in  Washington,  DC,  on  October  11. 
2001. 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
IFR  Doc.  01-26313  Filed  10-17-01;  8:45  am) 
BMJJN6  COOE  4aiO-13-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements  Agency  Information 
CoUeotlon  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACnow:  Notice.  j 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  6G-day  comment 
period  was  published  on  February  28, 
2001  [66  FR  12829-12831). 

DATES:  Comments  must  be  submitted  on 
or  before  November  19.  2001. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Walter  Culbreath  at  the  National 
Highway  Traffic  Safety  Administration. 
Office  of  Administration  (NAD-40). 
202-366-1566.  400  Seventh  Stitset.  SW, 
Room  6240.  Washington.  DC  20590. 

SUPPLEMENTARY  INFORMATION: 


National  Highway  TrafiBc  Safiety 
Administration 

Title:  Generic  Clearance  for  Customer 
Surveys. 

OMB  Number:  2127-0579. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Executive  Order  12862, 
mandates  that  agencies  survey  their 
customers  to  identify  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services.  Other  requirements  include  the 
Governmental  Performance  and  Results 
Act  (GPRA)  of  1993  which  promotes  a 
new  focus  on  results,  service  quality, 
and  customer  satisfaction.  NHTSA  will 
use  surveys  of  the  public  and  other 
external  stakeholders  to  gather  data  as 
one  input  to  decision-making  on  how  to 
better  meet  the  goal  of  improving  safety 
on  the  nation's  highways.  The  data 
gathered  on  public  expectations, 
NHTSA's  products  and  services,  along 
with  specific  information  on  motor 
vehicle  crash  related  issues,  will  be 
used  by  the  agency  to  better  structure  its 
processes  and  products,  forecast  safety 
trends  and  achieve  the  agency's  goals. 

Affected  Public:  Individuals  or 
households  are  primary  survey 
respondents.  Businesses  or  other-for 
profit,  not-for-profit  institutions.  Federal 
agencies,  and  State,  local  or  tribal 
governments  or  other  possible  survey 
respondents. 

Estimated  Total  Annual  Burden: 
13,468. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725-1 7th 


Sti«et,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Conunents  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  acciuacy  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  DC.  on  Octolrar  5, 
2001. 

Herman  L.  Sinuns, 

Associate  Administrator  for  Administration. 
(FR  Doc.  01-26232  Filed  10-17-01;  8:45  am] 

BttJJNG  CODE  401O-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Pa(>erwork  Reduction  Act  of  1995  (44 
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U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  January  22, 
2001  (66  FR  6756-6757). 
DATES:  Comments  must  be  submitted  on 
or  before  November  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  J.J. 
Liu  at  the  National  Highway  Traffic 
Safety  Administration,  Office  of  Safety 
Performance  Standards  (NTS-31),  202- 
366-4923.  400  Seventh  Street,  SW, 
Room  6240.  Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  TrafBc  Safety 
Administration 

Title:  49  CFR  571.218,  Motorcycle 
Helmets  (Labeling). 

OMB  Number:  2127-0518. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  NHTSA  requires  labeling 
information  to  ensure  that  helmet 
owners  have  important  safety 
information.  The  information  currentiy 
provided  on  the  helmet  from  the  labels 
includes  the  manufacture's  name  or 
identification,  model,  size,  month  and 
year  or  manufacture,  shell  and  liner 
construction  of  the  helmet.  The  owners 
will  also  receive  important  information 
on  caring  for  the  helmet  from  the  labels. 
Finally,  the  DOT  symbol  signifies  the 
manufactiires's  certification  that  the 
helmet  meets  all  the  requirements  in  the 
standard.  Labeling  is  necessary  for 
NHTSA  to  identify  the  helmet, 
particularly,  if  the  helmet  failed  the 
compliance  test. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annual  Burden: 
5.333. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725 — 17th 
Sti«et.  NW..  Washington.  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be.  collected;  and  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  [X3.  on  October  5. 
2001. 

Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
[FR  Doc.  01-26230  Filed  10-17-01;  8:45  am) 

MLUNO  COOe  401O-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  HighwayTraffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administiation.  DOT. 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  May  8,  2001 
(66  FR  23315). 

DATES:  Comments  must  be  submitted  on 
or  before  November  19.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Scott  at  the  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
Office  of  Crash  Avoidance  Standards, 
202-366-8525.  400  Seventh  Stiwt.  SW, 
Room  6240.  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Brake  Hose  Manufacturers 
Identification. 

OMB  Number:  2127-0052. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Under  the  authority  of  the 
National  Highway  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966.  as  amended. 
Tide  15  United  States  Code  1932, 
Section  103.  authorizes  the  issuance  of 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSS).  The  Act  mandates  that  in 
issuing  any  FMVSS,  the  agency  is  to 
consider  whether  the  standard  is 
reasonable  and  appropriate  for  the 


particular  type  of  motor  vehicle  or  item 
of  motor  vehicle  equipment  for  which  it 
is  prescribed.  Using  this  authority. 
Standard  106.  Brake  Hoses,  was  issued. 
This  standard  specifies  labeling  and 
performance  requirements  for  all  motor 
vehicle  brake  hose  assemblers,  brake 
hose  and  brake  hose  end  fittings 
manufacturers  for  automotive  vehicles. 
These  entities  must  register  their 
identification  marks  with  NHTSA  to 
comply  with  this  standard. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annual  Burden:  30. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725 — 17th 
Sti^et.  NW.  Washington.  DC.  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  .\re  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  DC.  on  October  S. 
2001. 

Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
[FR  Doc.  01-26231  Filed  10-1 7-01;  8:45  ami 

mXMG  COOE  WO-t»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higttway  Traffic  Safety 
Administration 

Reports,  Forms  ar>d  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
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review  and  comment.  The  ICR  describes 

the  natiire  of  the  infonnation  collections 

and  their  expected  burden.  The  Federal 

Register  notice  with  a  60-day  comment 

period  was  published  on  May  1,  2001 

[66  FR  21814]. 

DATES:  Comments  must  be  submitted  on 

or  before  November  19,  2001. 

FOR  FURTHER  MFORMATtOM  CONTACT: 

Deborah  Mazyck  at  the  National 

Highway  Traffic  Safety  Administration, 

Office  of  Safety  Performance  Standards 

(NPS-32),  202-366-0846.  400  Seventh 

Street,  SW,  Room  6240,  Washington,  DC 

20590. 

SUPPLEMENTARY  INFORMATKW: 

National  Highway  Traffic  Sfrfiety 
Administration  j 

Titye:  49  CFR  part  542,  Procedures  for 
Selecting  Lines  to  be  Covered  by  the 
Theft  Prevention  Standard. 

OMB  Number:  2127-0539. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Anti-Car  Act  of  1992 
amended  the  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L.  98- 
547)  and  requires  this  collection  of 
information.  One  component  of  the  theft 
prevention  legislation  required  the 
Secretary  of  Transportation  (delegated 
to  the  National  Highway  Traffic  Safety 
Administration)  to  promulgate  a  theft 
prevention  standard  for  the  designation 
of  high-theft  vehicle  lines.  Provisions 
delineating  the  information  collection 
requirements  include  section  33104, 
which  requires  NHTSA  to  promulgate  a 
rule  for  the  identification  of  major 
component  parts  for  vehicles  having  or 
expected  to  have  a  theft  rate  above  the 
median  rate  for  all  new  passenger  motor 
vehicles  (cars,  MPV's,  and  light-duty 
trucks)  sold  in  the  United  States,  as  well 
as  with  major  component  parts  that  are 
interchangeable  with  those  having  high- 
theft-rates. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Total  Annual  Burden:  640. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725 — 17th 
Street,  NW,  Washington.  DC.  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
E)epartment,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Departments 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 


the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  October  5, 
2001. 

Herman  L.  Simins, 

Associate  Administrator  for  Administration. 
(FR  Doc.  01-26233  Filed  10-17-01;  8:45  am) 
nuMO  cooe  4910-w-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sub-No.  170)] 

Union  Pacific  Railroad  Company — 
Abandonment — in  Polk  County,  lA 

On  September  28,  2001,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the' 
Surface  Transportation  Board  (Board)  an 
application  for  permission  to  abandon  a 
line  of  railroad  known  as  the  Bell 
Avenue  Industrial  Lead  extending  firom 
milepost  221.1  near  SE  18th  Street  to 
milepost  217.38  near  SW  30th  Street,  a 
distance  of  3.72  miles,  in  Des  Moines, 
Polk  County,  LA.  The  line  includes  the 
Des  Moines  Station  and  traverses  United 
States  Postal  Service  zip  codes  50309, 
50314,  50315,  50316,  50317,  and  50321. 
No  agency  exists  at  the  Des  Moines 
Station. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it.  The  applicant's  entire  case 
for  abandonment  (case-in-chief)  was 
filed  with  the  application. 

This  line  of  railroad  has  appeared  on 
UP's  system  diagram  map  in  category  1 
since  February  14,  2001. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.C.C.  91 
(1979). 

Any  interested  person  may  file  with 
the  Board  written  comments  concerning 
the  proposed  abandonment,  or  protests 
(including  the  protestant's  entire 
opposition  case),  by  November  13,  2001. 
All  interested  persons  should  be  aware 
that  following  any  abandonment  of  rail 
service  and  salvage  of  the  line,  the  line 
may  be  suitable  for  other  public  use. 
including  interim  trail  use.  Any  request 
for  a  public  use  condition  imder  49 
U.S.C.  10905  (49  CFR  1152.28)  and  any 


request  for  a  trail  use  condition  under 
16  U.S.C.  1247(d)  (49  CFR  1152.29) 
must  be  filed  by  November  13,  2001. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  10O2.2(f)(27).  Applicant's  reply  to 
any  opposition  statements  and  its 
response  to  trail  use  requests  must  be 
filed  by  November  27,  2001.  See  49  CFR 
1152.26(a). 

Persons  opposing  the  abandonment 
who  wish  to  participate  actively  and 
fully  in  the  process  should  file  a  protest. 
Persons  who  oppose  the  abandonment 
but  who  do  not  wish  to  participate  fully 
in  the  process  by  submitting  verified 
statements  of  witnesses  containing 
detailed  evidence  should  file  conunents. 
Persons  seeking  information  concerning 
the  filing  of  protests  should  refer  to  49 
CFR  1152.25.  Persons  interested  only  in 
seeking  public  use  or  trail  use 
conditions  should  also  file  comments. 

In  addition,  a  commenting  party  or 
protestant  may  provide:  (i)  An  offer  of 
financial  assistance  (OFA)  for  continued 
rail  service  under  49  U.S.C.  10904  (due 
120  days  after  the  application  is  filed  or 
10  days  after  the  application  is  granted 
by  the  Board,  whichever  occurs  sooner); 
(ii)  recommended  provisions  for 
protection  of  the  interests  of  employees; 
(iii)  a  request  for  a  public  use  condition 
under  49  U.S.C.  10905;  and  (iv)  a 
statement  pertaining  to  prospective  use 
of  the  right-of-way  for  interim  trail  use 
and  rail  banking  under  16  U.S.C. 
1247(d)  and  49  CFR  1152.29. 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  170)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit.  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  101  North 
Wacker  Drive,  #1920,  Chicago,  IL  60606. 
The  original  and  10  copies  of  all 
comments  or  protests  shall  be  filed  with 
the  Board  with  a  certificate  of  service. 
Except  as  otherwise  set  forth  in  part 
1152,  every  document  filed  with  the 
Board  must  be  served  on  all  parties  to 
the  abandoimient  proceeding.  49  CFR 
1104.12(a). 

The  line  sought  to  be  abandoned,will 
be  available  for  subsidy  or  sale  for 
continued  rail  use,  if  the  Board  decides 
to  permit  the  abandonment,  in 
accordance  with  applicable  laws  and 
regulations  (49  U.S.C.  10904  and  49  CFR 
1152.27).  Each  OFA  must  be 
accompanied  by  a  $1,000  filing  fee.  See 
49  CFR  1002.2(f)(25).  No  subsidy 
arrangement  approved  under  49  U.S.C. 
10904  shall  remain  in  effect  for  more 
than  1  year  unless  otherwise  mutually 
agreed  by  the  parties  (49  U.S.C. 
10904(f)(4)(B)).  Applicant  will  promptly 
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provide  upon  request  to  each  interested 
party  an  estimate  of  the  subsidy  and 
minimum  purchase  price  required  to 
keep  the  line  in  operation.  The  carrier's 
representative  to  whom  inquiries  may 
be  made  concerning  sale  or  subsidy 
terms  is  set  forth  above. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  (TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
33  days  of  the  filing  of  the  application. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service.  The 
comments  received  will  be  addressed  in 
the  Board's  decision.  A  supplemental 
EA  or  EIS  may  be  issued  where 
appropriate. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  October  12.  2001. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  I*roceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  01-26282  Filed  10-17-01:  8:45  am) 

BHJJNG  C006  4t1S-«>-« 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  11.  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 


Treasury,  Room  2110,  1425  New  York 
Avenue,  NW,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  19, 
2001  to  be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Number:  1545-1318. 

Regulation  Project  Number:  REG- 
209545-92  NPRM  (formeriy  INTL-18- 
92). 

Type  of  Review:  Extension. 

Title:  Earnings  and  Profits  of  Foreign 
Corporations. 

Description:  Application  of  the 
proposed  regulations  may  result  in 
accoimting  method  changes  which 
ordinarily  require  the  filing  of  Form 
3115.  However,  the  proposed 
regulations  waive  this  filing 
requirement  if  certain  conditions  are 
met,  with  the  net  result  that  no  burdens 
are  imposed. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1464. 

Regulation  Project  Number:  IA-44-94 
Final. 

Type  of  Review:  Extension. 

Title:  Deductibility,  Substantiation, 
and  Disclosure  of  Certain  Charitable 
Contributions. 

Description:  The  regulation  provides 
guidance  regarding  the  allowance  of 
certain  charitable  contribution 
deductions,  the  substantiation 
requirements  for  charitable 
contributions  of  $250  or  more,  and  the 
disclosure  requirements  for  quid  pro 
quo  contributions  of  $75  or  more.  These 
regulations  will  affect  donee 
organizations  and  individuals  and 
entities  that  make  payments  to  donee 
organizations. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,750,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour,  .8 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,975,000. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington. 
DC  20503. 

Nfary  A.  Able, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  01-26260  Filed  10-17-01;  8:45  am) 
BILUNO  COOe  4630-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Fteview; 
Comment  Request 

October  11.2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue',  NW,  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  November  19. 
2001  to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 

OMB  Number:  1506-0013. 

Form  Number:  TD  F  90-22.55. 

Type  of  Review:  Extension. 

Title:  Registration  of  Money  Services 
Businesses. 

Description:  31  U.S.C.  5330  (and 
implementing  regulations  under  31  CFR 
103.41{a),(b),  and  (d))  require  money 
services  businesses  ("MSBs")  to  register 
with  the  Department  of  the  Treasury 
and  maintain  a  current  list  of  agents. 
The  registration  and  agent  list 
requirements  will  enable  Treasury  to 
locate  MSBs,  educate  them  about  their 
reporting  and  recordkeeping 
requirements  of  the  Bank  Secrecy  Act, 
and  ensure  that  MSBs  comply  with 
those  requirements. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeping:  45  minutes. 

Frequency  of  Response:  Biennially. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,106,374  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110. 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
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Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  H«dlaBd,  I 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  01-26261  Filed  10-17-01;  8:45  am] 
■LUNG  COOC  WIO-^-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Revtown 
Cominent  Reciuest 

October  11,2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiiry  Department 
Clearance  OfBcer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  19, 
2001  to  be  ass\ired  of  consideration. 

Intemal  Revemie  Service  (US) 

Oha  Number:  1545-0710. 

Form  Number:  IRS  Forms  5500,  5500- 
C/R  and  Schedules  (1998  Version). 

Type  of  Review:  Extennon. 

Title:  Aimual  Return/Report  of 
Employee  Benefit  Plan,  Return/Report 
of  Employee  Benefit  Plan  and 
Associated  Schedules. 

Description:  Forms  5500  and  5500-C/ 
R  are  annual  information  returns  filed 
by  Employee  Boiefit  Plans.  The  IRS 
uses  this  information  to  determine  if  the 
plan  appears  to  be  operating  properly  as 
required  under  the  law  or  whether  the 
plan  should  be  audited. 

Respondents:  Business  or  otho'  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recotdkeepers:  25,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  Varies. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  775,726  houn. 

OMB  Number  1545-1083. 

Regulation  Project  Number  INTL- 
399-88  Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Dual  Consolidated 
Losses. 

Description:  Section  1503(d)  denies 
use  of  the  losses  of  one  domestic 
corporation  by  another  affiliated 
domestic  corporation  where  the  loss 


corporation  is  also  subject  to  the  income 
tax  of  another  country.  The  regulation 
allows  an  affiliate  to  make  use  of  the 
loss  if  the  loss  has  not  been  used  in  the 
foreign  group,  to  take  the  loss  into 
income  upon  future  use  of  the  loss  in 
the  foreign  country.  The  regulation  also 
requires  separate  accounting  for  a  dual 
consolidated  loss  where  the  dual 
resident  corporation  files  a  consolidated 
return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours,  14  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,620  hours. 

OKW  Number:  1545-1339. 

Regulation  Project  Number:  IA-33-92 
Final. 

Type  of  Review:  Extension. 

Title:  Information  Reporting  for 
Reimbursements  of  Interest  on  Qualified 
Mortgages. 

Description:  To  encourage  compliance 
with  the  tax  laws  relating  to  the 
mortgage  interest  deduction,  the 
regulations  require  the  reporting  on 
Form  1098  of  reimbursements  of  interest 
overcharged  in  a  prior  year.  Only 
businesses  that  receive  mortgage  interest 
in  the  course  of  that  business  are 
affected  by  this  reporting  requirement. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1  hour. 

OhfB  Number  1545-1384. 

Form  Number  IRS  Form  3911. 

Type  of  Review:  Extension. 

Title:  Taxpayer  Statement  Regarding 
Refund. 

Description:  If  taxpayer  inquires  about 
their  nonretxipt  of  refund  (or  lost  or 
stolen  refund)  and  the  refund  has  been 
issued,  the  information  and  taxpayer 
signature  are  needed  to  begin  tracing 
acticm. 

Respondents:  Individuals  or 
hous^iolds.  Business  or  otho'  for-profit, 
Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
520.000. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
43,160  hours. 

OMB  Number  1545-1463. 

Form  Number  IRS  Form  4996. 


Type  of  Review:  Extension. 

Title:  Electronic/Magnetic  Media 
Filing  Transmittal  for  Wage  and 
Withholding  Tax  Returns. 

Description:  Form  4996  allows 
reporting  agents  to  identify  tax  returns 
submitted  on  magnetic  tapes  or 
electronic  transmissions.  The  reporting 
agent's  signature  is  the  signature  of  the 
"composite  return"  as  required  by 
Intemal  Revenue  Regulations 
31.6011(a)-8.  Repenting  agents  are 
persons  or  organizations  that  submit  tax 
retiims  or  Federal  tax  deposits  on 
magnetic  tape  or  via 
telecommunications. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
170  hours. 

Clearance  Officer:  Garrick  SInear, 
Intemal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lou  K.  HoUaod, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  01-26262  Filed  10-17-01;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 
Bur— u  of  Alcohol,  Tobacco  and 


[NaUce  No.  932] 

Appoifitmonl  of  Individuals  To  Sarvo 
as  Manbars  of  via  PaiTonnanca 
Ravlaw  Board  (PRB);  Senior  Exacuttva 
Sarvioa 

summary:  Pursuant  to  5  U.S.C 
4314(cH4).  this  notice  announces  the 
appointment  of  members  oixhe 
Performance  Review  Board  for  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  fw  the  rating  poiod 
banning  October  1,  2000,  and  ending 
Septembw  30. 2001.  This  notice  effects 
changes  in  the  membership  of  the  ATF 
PRB  previously  appointed  November 
14.  2000  (65  FR  68170). 

The  names  and  titles  of  the  ATF  PRB 
members  are  as  follows: 
John  J.  Manfreda,  Chief  Counsel,  Bureau 

of  Alcohol.  Tobacco  and  Firearms, 

Department  of  the  Treasury: 
John  Dooher,  Director.  Washingtcm 

Office.  Federal  Law  Enforcement 
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Training  Center,  Department  of  the 

Treasury; 
William  F.  Riley,  Director,  Office  of 

Planning,  United  States  Customs 

Service,  Department  of  the  Treasury. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Snyder,  Personnel  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226;  telephone 
(202) 927-8610. 

Bradley  A.  Buclcles, 

Director. 

(FR  Doc.  01-26270  Filed  10-17-01;  8:45  am] 

BRJJNG  CO06  4aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Offica  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Propoaad  Agency  Information 
Collactlon  Acttvltiaa;  Comment 
Raquaat 

AGENOES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  and  request  for  comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (the  "agencies")  may  not  conduct 
or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(OMB)  control  nimiber.  The  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  of  which  the  agencies 
are  members,  has  approved  the 
agencies'  publication  for  pubUc 
comment  of  proposed  revisions  to  the 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report),  which  are 
ctirrently  approved  collections  of 
information.  At  the  end  of  the  comment 
period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  FFIEC  should  modify  the 
proposed  revisions  prior  to  giving  its 
final  approval.  The  agencies  will  then 
submit  the  revisions  to  OMB  for  review 
and  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  December  17,  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 


any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
number(s),  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW.,  Public 
Information  Room,  Mailstop  1-5, 
Attention:  1557-0081,  Washington,  DC 
20219.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to  (202) 
874—4448,  or  by  electronic  mail  to 
regs.comments@occ.  treas.gov. 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
OCC's  Public  Information  Room,  250  E 
Street,  SW.,  Washington,  DC  20219. 
Appointments  for  inspection  of 
comments  may  be  made  by  calling  (202) 
874-5043. 

Board:  Written  comments  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551, 
submitted  by  electronic  mail  to 
regs.comments@federalreserve.gov,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
hom  tbe  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9  a.m.  and  5  p.m.,  except  as  provided 
in  section  261.12  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12(a). 

FDIC:  Written  comments  should  be 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[Fax  number:  (202)  898-3838;  Internet 
address:  comments®fdic.gov\. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW.,  Washington,  DC,  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt,  Office 
of  Information  and  Regulatory  A^irs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Draft  copies  of  the  proposed  revisions  to 
the  Call  Report  forms  may  be  requested 


from  any  of  the  agency  clearance 
officers  whose  names  appear  below. 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW..  Washington.  DC  20219. 

Board:  Mary  M.  West,  Chief,  Financial 
Reports  Section,  (202)  452-3829, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins. 
(202)  452-3544.  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907.  Office  of  the 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington.  DC  20429. 
SUPPLEMENTARY  INFORMATION:  Proposal 
to  revise  the  following  currently 
approved  collections  of  information: 

Report  Title:  Consolidated  Reports  of 
Condition  and  Income. 

Fonn  Numbers:  FFIEC  031  (for  banks 
with  domestic  and  foreign  offices)  and 
FFIEC  041  (for  banks  with  domestic 
offices  only). 

Frequency  of  Response:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit. 

For  OCC: 

OMB  Number  1557-0081. 

Estimated  Number  of  Respondents: 
2.200  national  banks. 

Estimated  Time  per  Response:  42.02 
burden  hours. 

Estimated  Total  Annual  Burden: 
369,786  burden  hours. 
For  Board: 

OMB  Number  7100-0036. 

Estimated  Number  of  Respondents: 
978  state  member  banks. 

Estimated  Time  per  Response:  48.00 
burden  hours. 

Estimated  Total  Annual  Burden: 
187,776  burden  hours. 
For  FDIC: 

OMB  Number  3064-0052. 

Estimated  Number  of  Respondents: 
5,640  insured  state  nonmember  banks. 

Estimated  Time  per  Response:  32.63 
burden  hours. 

Estimated  Total  Annual  Burden: 
736,053  burden  hours. 

The  estimated  time  per  response  is  an 
average  which  varies  by  agency  because 
of  differences  in  the  composition  of  the 
banks  under  each  agency's  supervision 
(e.g.,  size  distribution  of  banks,  types  of 
activities  in  which  they  are  engaged, 
and  number  of  banks  with  foreign 
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offices).  The  time  per  response  for  a 
bank  is  estimated  to  range  from  15  to 
550  hours,  depending  on  individual 
circumstances. 

General  Desmption  of  Report 

This  information  collection  is 
mandatory:  12  U.S.C.  161  (for  national 
banks),  12  U.S.C.  324  (for  state  member 
banks),  and  12  U.S.C.  1817  (for  insured 
state  nonmember  commercial  and 
savings  banks).  Except  for  selected 
items,  this  information  collection  is  not 
given  confidential  treatment.  Small 
businesses  (i.e.,  small  banks)  are 
affected. 

Abstract 

Banks  file  Call  Reports  with  the 
agencies  each  quarter  for  the  agencies' 
use  in  monitoring  the  condition, 
performance,  and  risk  profile  of 
reporting  banks  and  the  industry  as  a 
whole.  In  addition.  Call  Reports  provide 
the  most  current  statistical  data 
available  for  evaluating  bank  corporate 
applications  such  as  mergers,  for 
identifying  areas  of  focus  for  both  on- 
site  and  off-site  examinations,  and  for 
monetary  and  other  public  policy 
purposes.  Call  Reports  are  also  used  to 
calculate  all  banks'  deposit  insiu-ance 
and  Financing  Corporation  assessments 
and  national  banks'  semiannual 
assessment  fees. 

Current  Actions 

/.  Overview 

The  agencies  are  requesting  comment 
on  several  proposed  revisions  to  the  Call 
Report  that  will  significantly  enhance 
the  usefulness  of  the  report  to  the 
agencies,  particularly  from  a 
supervisory  perspective,  and  on  certain 
revisions  that  should  help  simplify  the 
completion  of  the  report.  Although  the 
agencies  implemented  a  substantial 
number  of  revisions  to  the  Call  Report 
in  2001,  the  agencies'  ongoing  review  of 
their  data  needs  for  safefy  and 
soimdness  and  other  public  purposes 
and  other  developments  have  indicated 
that  further  refinements  to  the 
information  collected  in  the  Call  Report 
should  be  made  in  2002.  The  proposed 
revisions  include: 

•  Separating  tne  existing  balance 
sheet  (Schedule  RC)  items  for  federal 
funds  sold  and  securities  resale 
agreements  and  for  federal  funds 
purchased  and  securities  repurchase 
agreements  into  two  asset  and  two 
liability  items  and  adding  a  new  item  to 
Schedule  RC-M,  Memoranda,  for  the 
amount  of  overnight  Federal  Home  Loan 
Bank  advances  included  in  federal 
funds  purchased; 

•  Addiitg  new  items  for: 


•  The  fair  value  of  credit  derivatives 
to  Schedule  RC-L,  Derivatives  and  Off- 
Balance  Sheet  Items; 

•  Year-to-date  merchant  credit  card 
sales  volume  for  acquiring  banks  and  for 
agent  banks  with  risk  to  Schedule  RC- 
L;  and 

•  Loans  and  leases  held  for  sale  that 
are  past  due  30-89  days,  past  due  90 
days  or  more,  and  in  nonaccrual  status 
to  the  past  due  and  nonaccrual  schedule 
(Schedule  RC-N); 

•  Breaking  down  the  existing  items 
for  past  due  and  nonaccrual  closed-end 
1—4  family  residential  mortgages  in 
Schedule  RC-N  and  for  the  charge-offs 
and  recoveries  of  such  mortgages  in 
Schedule  RI-B,  part  I,  into  separate 
items  for  first  lien  and  junior  lien 
mortgages; 

•  Revising  the  manner  in  which 
banks  report  on  the  estimated  amount  of 
their  uninsured  deposits  in  the  deposit 
insurance  assessments  schedule 
(Schedule  RC-O)  and,  for  banks  with 
foreign  offices,  modifying  the  scope  of 
the  existing  items  for  the  number  and 
amoimt  of  deposit  accounts  in  domestic 
offices  to  include  accoimts  in  insured 
branches  in  Puerto  Rico  and  U.S. 
territories  and  possessions; 

•  Inserting  a  subtotal  in  the  Tier  1 
capital  computation  in  Schedule  RC-R, 
Regulatory  Capital,. to  facilitate  the 
calculation  of  certain  disallowed  assets 
and  adding  a  new  item  to  the  schedule 
in  which  banks  with  financial 
subsidiaries  would  report  the 
adjustment  they  must  make  to  Tier  1 
capital  for  their  investment  in  these 
subsidiaries; 

•  Splitting  the  existing  income 
statement  (Schedule  RI)  item  for 
intangible  asset  amortization  expense 
into  separate  items  for  impairment 
losses  on  goodwill  and  for  the 
amortization  expense  and  impairment 
losses  on  other  intangible  assets  on 
account  of  a  new  accounting  standard; 
and 

•  Simplifying  the  disclosure  of  write- 
downs arising  from  transfers  of  loans  to 
the  held-for-sale  account  in  the  changes 
in  allowance  for  loan  and  lease  losses 
schedule  (Schedule  RI-B,  part  II). 

Type  of  Review.  Revision  of  a 
currently  approved  collection. 

The  proposed  revisions  to  the  Call 
Report  have  been  approved  for 
publication  by  the  FFIEC.  The  agencies 
would  implement  these  proposed  Call 
Report  changes  as  of  the  March  31, 
2002,  report  date.  Nonetheless,  as  is 
customary  for  Call  Report  changes, 
banks  are  advised  that,  for  the  March  31, 
2002,  report  date  only,  reasonable 
estimates  may  be  provided  for  any  new 
or  revised  item  for  which  the  requested 
information  is  not  readily  available.  The 


specific  wording  of  the  captions  for  the 
new  and  revised  Call  Report  items  and 
the  numbering  of  these  items  in  the 
report  forms  should  be  regarded  as 
preliminary. 

U.  Discussion  of  Proposed  Revisions 

A.  Federal  Fimds  Transactions  and 
Resale/Repurchase  Agreements 

On  the  Call  Report  balance  sheet 
(Schedule  RC),  the  agencies  are 
proposing  to  separate  the  reporting  of 
federal  funds  sold  from  securities 
purchased  imder  agreements  to  resell 
(current  item  3)  and  Federal  funds 
purchased  from  securities  sold  under 
agreements  to  repurchase  (current  item 
14).  The  revised  balance  sheet  would 
have  separate  asset  and  liability  items 
for  federal  funds  transactions  (items  3. a 
and  14.a)  and  for  other  securities  resale/ 
repiuchase  agreements  (items  3.b.  and 
14.b).^  In  addition,  the  agencies  would 
add  a  new  item  to  Schedule  RC-M — 
Memoranda,  in  which  banks  would 
report  the  amoimt  of  overnight  Federal 
Home  Loan  Bank  (FHLB)  advances  (i.e., 
maturing  in  one  business  day)  included 
in  federal  funds  purchased  on  the 
balance  sheet.  All  reporting  of  these 
transactions  on  the  Call  Report  balance 
sheet  would  continue  to  be  on  a  gross 
basis  (i.e.,  without  netting),  except  to 
the  extent  permitted  under  FASB 
Interpretation  No.  41. 

From  1988  until  March  31.  1997. 
banks  reported  their  Federal  funds 
transactions  separately  from  their 
resale/repurchase  agreements  on  the 
Call  Report  balance  sheet.  These  items 
were  combined  in  1997  in  conjunction 
with  the  agencies'  adoption  of  generally 
accepted  accounting  principles  (GAAP) 
as  the  reporting  basis  for  recognition 
and  measurement  purposes  in  the  Call 
Report.  Hie  combining  took  place 
because  Federal  funds  sold/purchased 
and  securities  resale/repurchase 
agreements  are  shown  as  single  asset/ 
liabilify  categories  on  the  illustrative 
consolidated  financial  statements  in  the 
Audit  and  Accoimting  Guide — Bemks 
and  Savings  Institutions,  published  by 
the  American  Institute  of  Certified 
Public  Accountants  (AICPA),  and  on  the 
Securities  and  Exchange  Commission's 
bank  holding  company  balance  sheet 
format  in  Article  9  of  Regulation  S-X 
(17  CFR  210.9-03).  However,  the 
agencies  have  reconsidered  the  current 
method  of  presentation  for  these  assets 
and  liabilities  in  the  Call  Report  balance 
sheet  and.  for  the  reasons  discussed 


>  Federal  funds  transactions  include  securities 
resale/repurchase  agreements  involving  the  receipt 
of  immediately  available  funds  that  matuie  in  one 
business  day  or  roll  over  under  a  continuing 
contract. 
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below,  have  concluded  that  they  should 
return  to  the  pre-1997  method. 

As  banks  have  increased  their  reliance 
on  nondeposit  funding  sources,  the 
importance  of  liquidity  and  collateral 
management — and  the  potential  for 
serious  liquidify  stress — has  increased. 
Federal  fiinds  purchased  and  securities 
repurchase  agreements  fi^quently  make 
up  a  large  portion  of  banks'  nondeposit 
funding  sources  and  these  short-term 
instruments  often  play  a  critical  role  in 
a  bank's  asset-liability  management 
strategies  and  its  response  to  liquidity 
pressures.  Many  federal  funds 
transactions  are  unsecured,  whereas  all 
resale/repurchase  agreements  and 
overnight  FHLB  advances  are  secured; 
moreover,  the  terms  for  resale/ 
repurchase  agreements  are  longer  than 
those  for  federal  funds  transactions. 

Ciurently,  nearly  90  percent  of  all 
commercisd  banks  report  that  they  have 
"Federal  funds  sold  and  securities 
purchased  under  agreements  to  resell" 
and  approximately  one  third  of  all 
commercial  banks  report  that  they  have 
"Federal  funds  purchased  and  securities 
sold  under  agreements  to  repurchase." 
Current  Call  Reports  also  show  that  one 
quarter  of  all  commercial  banks  have 
both  these  assets  and  liabilities. 
Frequently,  resale  and  repurchase 
agreements  are  linked,  meaning  that  a 
bank  has  purchased  securities  under 
agreements  to  resell  and  at  the  same 
time  has  sold  the  same  securities  under 
agreements  to  repurchase.  Thus, 
separate  reporting  of  federal  fimds 
transactions  and  resale/repurchase 
agreements,  combined  with  information 
about  overnight  FHLB  advances,  will 
allow  the  agencies  to  more  effectively 
monitor  and  understand  individual 
bank  funding  sources,  asset-liability 
management,  and  liquidity  risk.  Under 
the  proposed  new  reporting,  the 
agencies  will  also  improve  their  ability 
to  identify  banks  that  have  significant 
changes  to  their  asset-liability 
management  strategies  or  liquidity  risk 
positions  between  examinations. 

In  addition,  because  repurchase 
agreements  and  FHLB  advances  are 
always  secured,  receiverships  must  use 
the  collateral  to  satisfy  these  claims 
prior  to  meeting  the  FT)IC's  claims  when 
banks  fail.  A  large  volume  of  secured 
claims  can  materially  increase  the 
FDIC's  loss  rate.  Therefore,  the  addition 
of  these  liability  items  will  improve  the 
FDIC's  estimates  of  its  potential  loss 
exposure,  both  for  individual  troubled 
institutions  ^  and  in  the  aggregate.  More 


^  These  items  would  not  yield  improvements  for 
individual  institution  estimates  where  the  FBIC  has 
access  to  timely  data  on  secured  credits  directly 
from  the  institution. 


accurate  loss  estimates  for  individual 
failing  banks  could  produce  better- 
informed  decisions  in  selecting  winning 
bidders  at  resolution  and  more  accurate 
loss  estimates  on  the  insurance  funds' 
financial  statements.  More  accurate  data 
at  the  aggregate  level  could  improve  the 
FDIC's  analysis  of  its  overall  risk 
exposure  and  more  informed  analysis  of 
potential  changes  to  its  deposit 
insurance  pricing  or  risk  abatement 
strategies. 

Currently,  overnight  FHLB  advances 
are  reported  only  as  part  of  "Federal 
funds  ptirchased  and  securities  sold 
under  agreements  to  repurchase"  on  the 
Call  Report  balance  sheet  (item  14). 
Under  the  proposed  revision  described 
above,  these  overnight  advances  will 
continue  to  be  repprted  as  part  of  federal 
funds  purchased  in  balance  sheet  item 
14.a.  All  other  FHLB  advances  are 
reported  on  the  balance  sheet  as  part  of 
"Other  borrowed  money"  (item  16), 
with  a  breakdown  on  these  advances  by 
remaining  maturify  reported  in 
Schedule  RC-M,  items  5.a.(l)  through 
5.a.(3).  However,  the  agencies 
understand  that  the  amount  of  overnight 
FHLB  borrowings  is  a  substantial 
portion  of  the  total  FHLB  advances 
made  to  all  banks,  but  the  amount  of 
these  advances  cannot  at  present  be 
determined  from  the  Call  Report.  The 
proposed  new  Schedule  RC-M  item  will 
enable  the  agencies  to  determine  the 
total  amount  of  FHLB  borrowings  at 
each  institution,  thereby  improving 
their  abilify  to  monitor  and  understand 
individual  bank  funding  sources,  asset- 
liability  management,  and  liquidify. 

B.  Fair  Value  of  Credit  E)erivatives 

The  notional  amounts  of  credit 
derivatives  have  been  reported  on  the 
Call  Report  since  1997.  'These  amounts 
are  reported  separately  for  contracts 
where  the  reporting  bank  is  the 
guarantor  (Schedule  RC-L,  item  7. a)  and 
for  contracts  where  the  bank  is  the 
beneficiary  (Schedule  RC-L,  item  7.b). 
However,  there  are  no  disclosures  on 
the  Call  Report  for  the  fair  value  of  these 
contracts.  In  contrast,  banks  disclose 
both  the  notional  amounts  and  feir 
values  of  four  other  types  of  derivatives 
in  Schedule  RC-L:  interest  rate 
contracts,  foreign  exchange  contracts, 
equify  derivative  contracts,  and 
commodify  and  other  contracts.  Gross 
positive  and  gross  negative  fair  values 
are  reported  for  each  of  these  four  types 
of  derivatives,  with  separate  values 
provided  for  contracts  held  for  trading 
and  for  contracts  held  for  purposes 
other  than  trading. 

The  notional  amount  outstanding  of 
credit  derivatives  at  banks  has  increased 
more  than  sixfold  since  1997  [bom  $55 


billion  to  $352  billion).  This  growth  is 
largely  the  result  of  the  use  of  credit 
derivatives  as  a  risk  management  tool. 
In  this  regard,  notional  amounts  are 
useful  as  an  overall  indicator  of  volume 
of  derivative  markets.  However, 
notional  amounts  do  not  reveal  the 
credit  or  market  risk  to  which  banks  are 
exposed  from  derivative  contracts. 
Therefore,  the  agencies  propose  to  add 
four  new  items  to  Schedule  RC-L, 
Derivatives  and  Off-Balance  Sheet 
Items,  to  rapture  the  gross  positive  and 
gross  negative  fair  values  of  credit 
derivatives  where  the  bank  is  the 
guarantor  (items  7.a.(l)  and  (2))  and 
where  the  bank  is  the  beneficiary  (items 
7.b.(l)  and  (2)). 

The  addition  of  these  items  should 
result  in  minimal  additional  reporting 
burden  for  the  small  number  of  banks 
with  credit  derivatives  because  the 
Financial  Accounting  Standards  Board 
(FASB)  requires  the  fair  value  of  credit 
derivatives  to  be  reported  or  disclosed 
in  financial  statements.  FASB  Statement 
No.  133,  Accounting  for  Derivative 
Instruments  and  Hedging  Activities, 
requires  certain  credit  derivatives  to  be 
reported  as  assets  or  liabilities  on  the 
balance  sheet  at  their  fair  value.  The 
remaining  credit  derivatives  are 
financial  instnunents,  the  fair  value  of 
which  must  be  disclosed  in  accordance 
with  FASB  Statement  No.  107. 
Disclosures  About  Fair  Value  of 
Financial  Instruments,  in  financial 
statements  prepared  in  accordance  with 
GAAP. 

The  two  new  proposed  Schedule  RC- 
L  items  would  enable  the  agencies  to 
better  determine  the  risk  of  credit 
derivatives  at  each  institution,  thereby 
improving  their  ability  to  monitor  and 
understand  individual  trading  and 
hedging  strategies.  In  addition,  these 
items  will  increase  transparency  in 
financial  reporting  and  further  align  the 
Call  Report  with  GAAP  and  financial 
statement  disclosures. 

C.  Merchant  Credit  Card  Sales  Volume 

The  agencies  are  proposing  to  add  two 
items  to  Schedule  RC-L,  Derivatives 
and  Off-Balance  Sheet  Items,  in  which 
data  on  year-to-date  merchant  credit 
card  sales  volume  would  be  collected. 
One  item  would  be  applicable  to 
acquiring  banks,  i.e..  banks  that  contract 
with  merchants  for  the  settlement  of 
credit  card  transactions.  Acquiring 
banks  can  contract  directly  with  a 
merchant  or  indirectly  through  an  agent 
bank  or  another  third-party  organization 
to  process  a  merchant's  credit  card 
transactions.  The  other  item  would  be 
completed  by  agent  banks  with  risk,  i.e.. 
banks  that  arrange  for  an  acquiring  bank 
to  process  a  merchant's  credit  card 
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transactions  and,  in  effect,  guarantee 
that  merchant's  transactions. 

In  general,  merchant  processing 
activities  involve  the  gathering  of  sales 
information  from  merchants,  obtaining 
authorization  for  sales  transactions, 
collecting  funds  from  the  card-issuing 
banks,  and  crediting  the  merchants' 
accounts  for  their  sales.  The  off-balance 
sheet  risk  associated  with  merchant 
processing  can  be  significant  as 
evidenced  by  a  recent  bank  failure 
resulting  from  poor  risk  management  of 
merchant  processing  activity.  For  an 
acqiiiring  bank  and  an  agent  bank  with 
risk,  the  primary  risks  associated  with 
the  merchant  acquirer  business  are 
credit  risk  and  transaction  risk,  although 
liquidity  and  reputation  risks  are  also 
present.  With  respect  to  credit  risk,  an 
acquiring  bank  and  an  agent  bank  with 
risk  both  rely  on  the  creditworthiness  of 
the  merchant  to  pay  chargebacks. 
Chargebacks  can  result,  for  example, 
from  a  customer's  dispute  of  a 
transaction  [e.g.,  the  ciistomer  never 
received  the  merchandise)  or  from  an 
invalid  transaction  [i.e.,  a  transaction 
with  an  improp>er  authorization). 
Chargebacks  are  a  recurring  element  in 
the  merchant  processing  business,  and  a 
merchant  must  be  financially  capable  to 
pay  for  them.  However,  when  the 
merchant  is  unable  or  unwilling  to  pay, 
merchant  chargebacks  become  a  credit 
exposure  to  the  acquiring  bank.  If  a 
merchant's  transactions  have  been 
guaranteed  by  an  agent  bank  with  risk 
or  another  third  party,  the  acquiring 
bank  will  look  to  this  guarantor  for 
reimbursement.  If  a  merchant  does  not 
honor  its  chargebacks,  the  acquiring 
bank  or  the  agent  bank  with  risk,  if  one 
is  associated  with  the  merchant,  will 
incur  losses. 

Because  sales  volimie  is  a  risk 
indicator,  the  proposed  new  items  for 
sales  volume  represent  information  that 
acquiring  banks  and  agent  banks  with 
risk  should  be  monitoring  internally  as 
part  of  their  risk  management  process. 
Institutions  that  are  required  to  report 
sales  data  to  the  credit  card  associations 
of  which  they  are  members  should 
measure  sales  voliune  in  the  same 
manner  for  Call  Report  purposes.  These 
new  items  will  enable  the  agencies  to 
identify  and  monitor  institutions  that 
are  involved  in  the  credit  card  merchant 
acquirer  business,  the  voliune  of  sales 
transactions  being  processed  or 
guaranteed,  particiilarly  in  relation  to  an 
institution's  capital,  significant  changes 
in  sales  volume  at  individual 
institutions,  and  new  entrants  to  the 
business.  The  agencies'  examiners  will 
use  this  information  during  their  pre- 
examination  planning  process  as  they 
seek  to  identify  potential  high  risk  areas 


within  a  bank  and  to  determine 
appropriate  examination  st£iffing.  It  is 
estimated  that  there  are  approximately 
2,000  banks  with  off-balance  sheet 
credit  exposure  from  merchant  sales 
transactions. 

D.  Past  Due  and  Nonaccrual  Information 
on  Loans  and  Leases  Held  for  Sale 

Ciurently  the  category-by-category 
breakdown  of  a  bank's  loans  and  leases 
that  are  past  due  or  in  nonaccrual  status 
in  Call  Report  Schedule  RC-N  includes 
loans  and  leases  held  for  sale  together 
with  loans  and  leases  that  the  bank  has 
the  intent  and  ability  to  hold  for  the 
foreseeable  future  or  until  maturity  or 
payoff  (loans  held  for  investment).  The 
agencies  propose  to  add  new 
Memorandum  item  5,  "Loans  and  leases 
held  for  sale  (included  in  Schedule  RC- 
N,  items  1  through  8,  above),"  to 
specifically  break  out  such  loans  and 
leases  that  are  past  due  30  through  89 
days  and  still  accruing,  past  due  90  days 
or  more  and  still  accruing,  or  in 
nonaccrual  status.  Existing 
Memorandum  item  5  on  past  due 
derivative  contracts  wovdd  be 
renumbered  as  Memorandum  item  6. 

Sellin^ioans,  in  whole  or  in  part,  has 
become  an  increasingly  important 
portfolio  risk  management  tool  for 
institutions  seeking  to  manage 
concentrations,  change  risk  profiles, 
improve  returns,  and  generate  liquidity. 
In  1991,  the  agencies  began  collecting 
information  on  the  carrying  value  of  all 
loans  and  leases  that  are  held  for  sale, 
cmrently  reported  on  Schedule  RC, 
Balance  Sheet,  item  4.a.  Since  1996,  the 
aggregate  amount  of  banks'  loans  and 
leases  held  for  sale  has  increased  nearly 
250  percent  (from  $44  billion  to  $153 
billion).  Separately  disclosing  the 
repayment  performance  of  held-for-sale 
loans  will  enable  the  agencies  to  better 
imderstand  the  quality  of  loans  in 
banks'  held-for-sale  portfolios  and  held- 
for-investment  portfolios.  It  will  also 
give  an  indication  of  banks'  held-for- 
sale  strategies  over  time.  In  addition, 
because  loans  held  for  sale  are  carried 
on  the  balance  sheet  at  the  lower  of  cost 
or  fair  value  and  loan  loss  allowances 
are  not  established  for  these  loans,  the 
proposed  Memorandiun  items  will 
ensiue  that  the  relationship  between 
banks'  loan  loss  allowances  for  loans 
held  for  investment  and  the  volume  of 
such  loans  that  are  in  past  due  or 
nonaccrual  status  can  be  readily 
ascertained. 


E.  First  and  Junior  Lien  1-4  Family 
Residential  Mortgages:  Past  Due  and 
Nonaccrual  Loans,  Charge-offs,  and 
Recoveries 

The  agencies  are  proposing  to  revise 
Schedule  RC-N,  Past  Due  and 
Nonaccrual  Loans,  Leases,  and  Other 
Assets,  to  collect  the  amount  of  closed- 
end  loans  secured  by  first  mortgages  on 
1—4  family  residential  properties  (in 
domestic  offices)  that  are  past  due  30 
days  or  more  or  in  nonaccrual  status 
separately  from  past  due  and  nonaccrual 
closed-end  loans  secured  by  jiuiior  liens 
on  such  properties  (in  domestic  offices). 
A  similar  change  would  be  made  to  the 
reporting  of  first  and  junior  lien  1-4 
family  residential  mortgages  (in 
domestic  offices)  in  Schedule  RI-B,  part 
I,  Charge-offs  and  Recoveries  on  Loans 
and  Leases.  Currently,  these  two  types 
of  residential  mortgage  loans  are 
combined  for  purposes  of  reporting  past 
due  and  nonaccrual  loan  data  as  weU  as 
year-to-date  charge-offs  and  recoveries. 
The  revised  reporting  structure  for 
residential  mortgage  loans  in  Schedule 
RC-N,  item  l.c.(2),  and  Schedule  RI-B, 
part  I,  item  l.c.(2),  will  then  parallel  the 
reporting  for  these  types  of  loans  (in 
domestic  offices)  in  Schedule  RC-C, 
part  I — Loans  and  Leases,  item  l.c.(2)(a) 
and(b). 

Over  the  past  several  years,  there  has 
been  an  enormous  growth  in  home 
equity  lending,  which  includes  closed- 
end  loans  secured  by  junior  liens  on  1- 
4  family  residential  properties  as  well  as 
open-end  loans  seciired  by  1—4  family 
residential  properties  (home  equity  lines 
of  credit),  which  are  generally  jimior 
liens.  From  March  1996  to  March  2001, . 
closedTend  jiuiior  liens  at  commercial 
banks  grew  by  over  70  percent  to  $106 
billion  while  open-end  loans  increased 
by  nearly  66  percent  to  $130  billion. 
Both  types  of  home  equity  lending  grew 
by  around  one  third  over  the  past  two 
years.  Currently,  over  80  percent  of  all 
commercial  banks  have  closed-end 
junior  liens  in  their  loan  portfolios  and 
almost  60  percent  have  open-end  loans 
under  home  equity  lines  of  credit.  The 
percentage  of  closed-end  1-4  family 
residential  mortgages  (junior  liens  and 
first  liens  combined]  that  are  30  days  or 
more  past  due  or  in  nonaccrual  status 
has  increased  18  percent  from  March 
1999  to  March  2001.  However,  because 
closed-end  first  and  junior  lien 
residential  mortgage  loans  are  reported 
on  a  combined  basis  in  Schedules  RC- 
N  and  RI-B,  part  I,  differences  in  the 
delinquency  and  loss  rates  for  these  two 
different  types  of  closed-end  residential 
mortgages  cannot  be  discerned  at 
present.  Therefore,  this  proposed 
change  wiU  permit  the  agencies  to 
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monitor  the  performance  of  home  equity 
lending  in  the  form  of  closed-end  junior 
lien  1-4  family  residential  loans  in  the 
same  manner  as  they  currently  do  for 
revolving,  open-end  1-4  family 
residential  loans. 

F.  Reporting  Uninsured  Deposits 

The  FDIC  relies  on  Call  Report 
information  to  estimate  the  amoimt  of 
insured  and  uninsured  deposits  in 
banks.  The  FDIC  uses  estimates  of 
insured  deposits  to  determine  the 
reserve  ratios  of  the  deposit  insurance 
funds.  The  reserve  ratios  are  measured 
against  the  funds'  "designated  reserve 
ratio,"  as  defined  in  the  Federal  Deposit 
Insiu^nce  Act  (FDI  Act),  in  determining 
assessment  rates  to  be  paid  by  insured 
institutions.  Thus,  having  accurate 
information  on  insured  deposits  is 
critical  to  managing  the  insurance  funds 
and  assessing  deposit  insurance 
premiums.  In  this  regard,  Section  7(a)(9) 
of  the  FDI  Act,  which  was  originally 
added  by  Section  141  of  the  FDIC 
Improvement  Act  of  1991,  directs  the 
FDIC  to 

take  such  action  as  may  be  necessary  to 
insure  that — (A)  each  insured  depository 
institution  maintains:  and  (B)  the 
Corporation  receives  on  a  regular  basis  from 
such  institution,  information  on  the  total 
amount  of  all  insured  deposits,  preferred 
deposits,  and  uninsured  deposits  at  the 
institution.  In  prescribing  reporting  and  other 
requirements  for  the  coUectipn  of  actual  and 
accurate  information  *  *  *,  the  Corporation 
shall  minimize  the  regulatory  reporting 
burden  imposed  upon  insured  depository 
institutions  that  are  well  capitalized  *   *   * 
while  taking  into  account  the  benefit  of  the 
information  to  the  Corporation,  including  the 
use  of  the  information  to  enable  the 
Corporation  to  more  accurately  determine  the 
total  amount  of  insured  deposits  in  each 
insured  depository  institution. 

In  order  to  improve  compliance  with 
this  statutory  requirement  while  also 
considering  its  guidance  on  reporting 
burden,  the  agencies  are  proposing  to 
revise  Schedule  RC-O,  Memorandum 
item  2,  "Estimated  amoimt  of  uninsured 
deposits  of  the  bank."  As  revised. 
Memorandum  item  2  would  no  longer 
ask  whether  the  reporting  bank,  in 
essence,  can  estimate  its  uninsured 
deposits  and,  if  so,  to  report  this 
estimate.  Instead,  each  bank  would  be 
required  to  report  the  estimated 
uninsured  portion  of  its  deposits, 
subject  to  certain  criteria  that  are 
discussed  below.  In  this  regard,  the 
following  paragraphs  first  explain  the 
reasons  for  proposing  this  revision,  the 
intent  of  which  is  to  take  advantage  of 
banks'  automated  systems  to  the  extent 
that  they  are  in  place. 

The  FT)IC's  initial  approach  for 
implementing  Section  7(a)(9)  of  the  FDI 


Act  was  through  the  addition  of 
Memorandum  items  2.a  and  2.b  to 
Schedule  RC-O  in  March  1993.  In 
Memorandum  item  2.a,  each  bank  is 
asked  whether  it  has  "a  method  or 
procedure  for  determining  a  better 
estimate  of  uninsured  deposits  than" 
the  so-called  "simple  estimate"  of 
uninsured  deposits  (in  domestic 
offices).  The  simple  estimate  of 
uninsured  deposits  is  derived  by 
multiplying  the  number  of  deposit 
accounts  of  more  than  $100,000 
(reported  in  Schedule  RC-O, 
Memorandum  item  l.b.(2))  by  $100,000 
and  subtracting  the  result  from  the 
amount  of  deposit  accounts  of  more 
than  $100,000  (reported  in  Schedule 
RC-O,  Memorandum  item  l.b.(l)).  If  a 
bank  answers  Memorandum  item  2. a 
affirmatively,  thereby  reporting  that  it 
has  a  method  or  procedure  for  better 
estimating  uninsured  deposits,  the  bank 
is  directed  to  report  this  estimate  in 
Schedule  RC-O,  Memorandum  item  2.b. 
The  estimate  of  insured  deposits  is  then 
the  difference  between  total  deposits  (in 
domestic  offices)  and  estimated 
uninsured  deposits. 

In  the  year-end  2000  Call  Report,  only 
157  of  the  nearly  8,600  banks  reported 
that  they  have  a  "better  estimate"  of 
uninsured  deposits.  With  such  a  small 
percentage  of  institutions  reporting  a 
better  estimate,  this  has  raised  concerns 
about  the  accuracy  of  the  aggregate 
insured  deposit  estimate  for  banks  that 
the  FDIC  has  had  to  derive  primarily 
from  simple  estimates. 

The  simple  estimate  overstates  a 
bank's  insured  deposits  (in  domestic 
offices)  when  a  single  depositor  holds 
multiple  accounts  in  the  same  capacity 
at  the  bank  and  these  accounts  in  the 
aggregate  exceed  $100,000.  In  contrast, 
the  simple  estimate  understates  a  bank's 
insured  deposits  when  multiple  parties 
participate  in  the  ownership  of  a  single 
account  of  more  than  $100,000  or  when 
there  is  "pass-through"  coverage  on  an 
account  of  more  than  $100,000  that  is 
owned  by  multiple  depositors. 
Consequently,  the  "simple  estimate" 
may  either  overstate  or  understate  the 
amount  of  a  bank's  insured  deposits  (in 
domestic  offices).         

Furthermore,  on  the  FFIEC  031  report 
form  for  banks  with  foreign  offices,  the 
Schedule  RC-O  Memorandum  items  for 
the  number  and  amount  of  deposit 
accounts  and  the  better  estimate  of 
uninsured  deposits  cover  only  domestic 
offices.  However,  domestic  offices 
exclude  insured  branches  in  Puerto  Rico 
and  U.S.  territories  and  possessions, 
which  are  considered  foreign  offices  for 
Call  Report  purposes.  As  a  result,  even 
the  simple  estimate  of  uninsured 
deposits  does  not  consider  the  deposits 


in  these  insured  branches,  an  omission 
that  biases  the  simple  estimate  toward 
understatement. 

Brokered  deposits  are  another  area  of 
concern  with  respect  to  the  accuracy  of 
the  simple  estimate  of  uninsured 
deposits.  In  this  regard,  the  number  of 
banks  with  brokered  deposits  is 
increasing  and  the  amount  of  brokered 
deposits  is  also  increasing.  From  year- 
end  1998  through  March  31 ,  2001 ,  the 
volume  of  brokered  deposits  at  banks 
more  than  tripled  to  over  $217  billion 
while  the  number  of  banks  reporting 
brokered  deposits  grew  from  more  than 
1,200  to  over  1,450.  Brokered  deposits 
issued  in  amounts  over  $100,000  and 
participated  out  by  the  broker  in  shares 
of  $100,000  or  less,  which  receive  the 
benefit  of  "pass-through"  deposit 
insurance  coverage  and  which  banks  are 
currently  required  to  report  in  Schedule 
RC-E,  Memorandum  item  l.c.(2),  are  not 
always  captured  in  the  "simple 
estimate"  of  insured  deposits.  A  number 
of  banks  with  a  significant  amount  of 
these  insured  brokered  deposits  do  not 
report  the  "better  estimate."  Thus, 
insured  deposits  may  be  significantly 
underestimated  for  these  banks. 
Furthermore,  other  banks  with  large 
amounts  of  brokered  deposits  have 
reported  the  "better  estimate"  of 
uninsured  deposits  in  some  quarters  but 
not  in  others.  This  inconsistent 
reporting  can  result  in  volatile  estimates 
of  insured  deposits. 

The  FDIC's  regulations  on  deposit 
insurance  coverage  (12  CFR  part  330) 
explain  that,  in  general,  in  determining 
the  amount  of  deposit  insurance 
available  to  a  depositor,  there  is  a 
presumption  that  deposited  funds  are 
actually  owned  in  the  maimer  indicated 
on  an  institution's  "deposit  account 
records."  Furthermore,  in  order  for  the 
FDIC  to  recognize  a  claim  for  insurance 
coverage  based  on  a  fiduciary 
relationship,  including  one  that 
provides  a  basis  for  additional  insurance 
coverage  on  a  "pass-through"  basis, 
either  the  relationship  must  be 
expressly  disclosed  in  the  institution's 
"deposit  account  records"  or  the  titling 
of  the  deposit  account  (together  with  the 
underlying  records)  must  indicate  the 
existence  of  the  fiduciary  relationship. 
Such  relationships  include,  but  are  not 
limited  to,  relationships  involving  a 
trustee,  agent,  nominee,  guardian, 
executor,  or  custodian. 

In  addition,  the  FDIC's  deposit 
insurance  regulations  state  that  deposits 
of  an  employee  benefit  plan  or  of  any 
eligible  deferred  compensation  plan  are 
insured  on  a  "pass-through"  basis,  in 
the  amount  of  up  to  $100,000  for  the 
non-contingent  interest  of  each  plan 
participant,  provided,  in  general,  that 
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the  institution  meets  each  appHcable 
regulatory  capital  standard  at  the  time 
the  deposit  is  accepted.  In  this  regard, 
these  regulations  require  each 
institution,  upon  request,  to  provide  a 
written  notice  to  any  depositor  of 
employee  benefit  plan  funds  that 
discloses  the  institution's  capital  ratios 
and  its  prompt  corrective  action  capital 
category  and  whether,  in  the 
institution's  judgment,  employee  benefit 
plan  deposits  made  at  the  time  the 
information  is  requested  would  be 
eligible  for  "pass-through"  insurance 
coverage.  Furthermore,  whenever  an 
account  comprised  of  employee  benefit 
plan  funds  is  opened,  an  institution 
must  provide  a  similar  written  notice  to 
the  depositor.  In  addition,  whenever 
employee  benefit  plan  deposits  at  an 
institution  would  no  longer  be  eligible 
for  "pass-through"  insurance  coverage, 
the  institution  must  notify  all  existing 
depositors  of  employee  benefit  plan 
funds  in  writing  that  new,  rolled-over  or 
renewed  deposits  of  employee  benefit 
plan  funds  will  not  be  eligible  for  such 
coverage.  For  both  fiduciary  accounts 
and  employee  benefit  plan  deposits 
with  balances  over  $100,000  that  would 
be  eligible  for  "pass-through"  coverage, 
the  simple  estimate  tends  to  overstate 
the  amount  of  uninsured  deposits. 

A  number  of  banks  offer  benefit- 
responsive  "depository  institution 
investment  contracts,"  which  are 
reported  as  deposit  liabilities  on  the  Call 
Report  balance  sheet  but,  in  accordance 
with  Section  11  (a)(8)  of  the  FDI  Act  (12 
U.S.C.  1821(a)(8)),  are  not  eligible  for 
deposit  insurance.  Banks  with  such 
investment  contracts  outstanding  must 
report  the  amoimt  of  these  contracts  in 
Schedule  RC-O,  item  10.  However,  for 
banks  that  do  not  report  their  "better 
estimate"  of  uninsured  deposits,  the 
"simple  estimate"  of  their  uninsured 
deposits  would  improperly  treat  at  least 
a  portion  of  these  investment  contracts 
as  insured. 

Because  of  the  concerns  discussed 
above,  the  agencies  are  proposing  to 
revise  Schedule  RC-O,  Memorandum 
item  2,  "Estimated  amount  of  uninsured 
deposits  of  the  bank,"  in  order  to 
improve  compliance  with  Section 
7(a)(9)  of  the  FDI  Act  while  taking  its 
reporting  burden  provision  into 
account.  Rather  than  asking  whether 
each  bank  can  determine  a  "better 
estimate"  of  uninsured  deposits  and,  if 
so,  to  report  its  "better  estimate," 
Memorandum  item  2  would  be 
recaptioned  "Uninsured  deposits"  and 
revised  to  require  each  bank  to  report 
the  estimated  uninsured  portioi)  of  its 
deposits.  The  intent  of  this  proposed 
revision  is  to  take  advantage  of  banks' 
in-place  automated  systems.  However, 


the  agencies  also  recognize  that  most 
banks  will  not  have,  in  automated  form, 
the  key  information  needed  to  fully 
identify  all  deposits  that  are  at  least  in 
part  uninsured.  As  a  consequence,  the 
reporting  of  "Uninsured  deposits"  in 
revised  Memorandum  item  2  would  be 
subject  to  the  following  criteria. 

First,  because  a  bank  with  brokered 
deposits  currently  reports  both  the  total 
amount  of  such  deposits  and  the 
amount  that  is  fully  insured  in  Schedule 
RC-E,  each  bank  with  brokered  deposits 
would  be  required  to  use  the 
information  already  developed  for 
completing  the  Schedule  RC-E  brokered 
deposit  items  to  determine  its  best 
estimate  of  the  uninsured  portion  of  its 
brokered  deposits.  Second,  if  a  bank  has 
deposits  of  $100,000  or  more  whose 
existence  is  based  on  a  fiduciary 
relationship,  a  relationship  that  must  be 
evident  from  the  deposit  account  titles 
or  records  in  order  for  additional 
insurance  coverage  to  be  available  on  a 
"pass-through"  basis,  the  bank  would  be 
required  to  diligently  use  available  data 
to  make  its  best  estimate  of  the 
uninsured  portion  of  these  deposits. 
Similarly,  when  a  bank  has  deposits  of 
an  employee  benefit  plan  or  an  eligible 
deferred  compensation  plan  that  are 
insiued  on  a  "pass-through"  basis,  the 
eligibility  (and  discontinuance  of 
eligibility)  for  which  is  subject  to 
written  notification  requirements,  the 
bank  would  also  be  required  to 
diligently  use  available  data  to  make  its 
best  estimate  of  the  uninsured  portion  of 
these  deposits. 

Next,  for  a  bank  whose  deposits 
include  benefit-responsive  "depository 
insfitution  investment  contracts,"  the 
amount  of  which  the  bank  must  already 
disclose  in  Schedule  RC-O,  the  bank 
must  ensure  that  it  includes  the  entire 
amount  of  these  contracts  in  its 
estimated  amount  of  uninsiu«d 
deposits.  Finally,  for  all  other  deposits, 
each  bank  should  make  a  reasonable 
estimate  of  the  portion  that  is  uninsured 
using  the  data  available  from  its 
information  systems.  This  reasonable 
estimate  should  include  deposits  in 
excess  of  the  deposit  insurance  limit 
that  the  bank  has  collateralized  by 
pledging  assets,  such  as  deposits  of 
states  and  political  subdivisions  in  the 
U.S.  (sometimes  referred  to  as 
municipal  deposits).  Furthermore,  if  the 
bank  has  automated  systems  in  place 
that  can  identify  jointly  owned  accounts 
and  estimate  the  insurance  coverage  of 
these  deposits,  then  the  reasonable 
estimate  reported  in  revised 
Memorandum  item  2  should  reflect  the 
higher  level  of  insurance  afforded  such 
accounts.  Similarly,  if  the  bank's 
systems  can  classify  accounts  by  deposit 


owner  and  ownership  capacity  and 
aggregate  a  depositor's  multiple 
accounts  to  determine  the  extent  of 
insiu-ance  coverage,  the  amount  of 
uninsured  deposits  the  bank  reports 
should  incorporate  this  information. 

In  addition,  on  the  FFIEC  031  report 
form  for  banks  with  foreign  offices,  the 
scope  of  the  Schedule  RC-O 
Memorandum  items  for  the  number  and 
amount  of  deposit  accounts 
(Memorandum  items  l.a.(l).  l.a.(2). 
l.b.(l).  and  l.b.(2))  and  revised 
Memorandum  item  2  on  estimated 
uninsured  deposits  would  be  expanded 
to  cover  both  "domestic  offices"  and 
insured  branches  in  Puerto  Rico  and 
U.S.  territories  and  possessions.  This 
would  mean  that,  as  revised,  the  simi  of 
Schedule  RC-O,  Memorandum  items 
l.a.(l)  and  l.b.(l),  must  equal  Schedule 
RC,  item  13. a,  "Deposits  in  domestic 
offices,"  plus  the  amount  of  deposits  in 
insured  branches  reported  in  Schedule 
RC-O,  items  5.a  and  5.b. 

This  proposed  revision  to  the 
reporting  of  uninsured  deposits  should 
limit  reporting  burden  by  focusing  on 
those  types  of  deposits  for  which  the 
underlying  data  is  currently  compiled 
for  Call  Report  or  other  purposes.  To  the 
extent  that  an  institution  uses 
automated  systems  to  comply  with  the 
FDIC's  existing  niles  on,  or  notice 
requirements  associated  with,  "pass- 
through"  insurance  coverage,  that 
information  should  be  used  in  the 
estimate.  An  institution  would  also  be 
expected  to  take  advantage  of  automated 
information  it  possesses  about  common 
ownership  and  ownership  capacities  of 
deposit  accounts  to  develop  a 
reasonable  estimate  of  the  uninsured 
portion  of  its  deposits. 

While  it  is  anticipated  that  most 
institutions  will  rely  on  automated 
systems  to  produce  most  or  all  of  the 
data  needed  to  complete  revised 
Schedule  RC-O,  Memorandiun  item  2, 
some  institutions  may  also  choose  to 
use  non-automated  information  such  as 
paper  files  or  less  formal  knowledge  of 
their  depositors  to  provide  reasonable 
estimates  of  appropriate  portions  of 
their  uninsured  deposits.  An 
institution's  use  of  such  non-automated 
sources  of  information  is  considered 
appropriate  unless  errors,  associated 
with  their  use  contribute  significantly  to 
an  overall  error  in  the  FDIC's  estimate 
of  the  amount  of  insured  deposits  in  the 
banking  system.  The  agencies  also 
recognize  that  the  capabilities  of 
institutions'  information  systems  to 
provide  an  estimate  of  their  uninsured 
deposits  will  differ  at  any  point  in  time 
and  may  improve  over  time. 
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G.  Regulatory  Capital  Calculations 

In  items  1  through  1 1  of  Schedule 
RC-R,  Regulatory  Capital,  banks  report 
their  computation  of  Tier  1  capital. 
Items  8  and  9  are  used  to  disclose  any 
disallowed  servicing  assets  and 
purchased  credit  card  relationships  and 
any  disallowed  deferred  tax  assets, 
respectively.  These  disallowed  amounts 
are  calculated,  in  part,  by  reference  to  a 
subtotal  of  Tier  1  capital  components. 
The  instructions  for  Schedule  RC-R 
explain  how  this  subtotal  should  be 
derived  by  adding  and  subtracting,  as 
appropriate,  amounts  reported  in  items 
1  through  7  of  Schedule  RC-R,  but  the 
amount  of  the  subtotal  is  not  directly 
reported  in  the  schedule  itself.  To  help 
ensure  that  banks  are  using  the  proper 
subtotal  when  determining  whether 
they  have  any  disallowed  amounts, 
existing  items  8  and  9  will  be 
reniunbered  as  items  9.a  and  9.b  and 
item  8  will  become  the  subtotal  of  items 
1  through  7  (i.e.,  the  sum  of  items  1  and 
6,  less  items  2,  3,  4,  5,  and  7).  For  banks 
using  commercially  available  Call 
Report  software  to  complete  their 
reports,  the  software  should 
automatically  calculate  the  correct 
subtotal  and  include  it  in  new  item  8. 

Under  the  Gramm-Leach-Bliley  Act  of 
1999,  banks  that  have  financial 
subsidiaries  must  deconsolidate  these 
subsidiaries  and  deduct  their  aggregate 
outstanding  equity  investment  in  them 
from  capital  and  assets  when  calculating 
their  regulatory  capital  ratios.  Banks 
with  financial  subsidiaries  currently  use 
items  28  through  30  of  Schedule  RC-R 
to  report  the  amount  of  their 
adjustments  to  total  risk-based  capital, 
risk-weighted  assets,  and  average  total 
assets.  These  adjustments  enter  into  the 
calculation  of  the  three  capital  ratios 
reported  in  items  31  through  33:  the 
Tier  1  leverage  ratio,  the  Tier  1  risk- 
based  capital  ratio,  and  the  tofal  risk- 
based  capital  ratio.  However,  although 
two  of  these  ratios  use  Tier  1  capital  in 
the  niunerator,  banks  with  financial 
subsidiaries  do  not  report  the 
adjustment  that  must  be  made  to  Tier  1 
capital  for  these  subsidiaries.  In 
particular,  if  a  bank's  financial 
subsidiaries  have  been  consolidated  for 
accounting  and  reporting  purposes 
(including  the  Call  Report  balance 
sheet),  the  computation  of  Tier  1  capital 
in  items  1  through  1 1  of  Schedule  RC- 
R  may  include  amoimts  attributable  to 
financial  subsidiaries.  For  example, 
item  7  could  include  goodwill  on  the 
books  of  financial  subsidiaries.  Thus, 
banks  with  financial  subsidiaries  would 
complete  proposed  new  item  28.a  to 
report  the  amount  by  which  the  Tier  1 
capital  figure  reported  in  item  1 1  of 


Schedule  RC-R  must  be  adjusted  to 
eliminate  those  amounts  included  in 
Tier  1  capital  that  are  associated  with 
the  financial  subsidiaries.  Existing  item 
28.  "Adjustment  to  total  risk-based 
capital"  would  be  renumbered  as  item 
28.b. 

H.  Goodwill  and  Other  Intangible  Assets 

On  July  20,  2001,  the  FASB  issued 
Statement  No.  142,  Goodwill  and  Other 
Intangible  Assets,  which,  in  general,  is 
effective  for  fiscal  years  beginning  after 
December  15,  2001.  Under  this 
standard,  goodwill  will  no  longer  be 
amortized,  but  will  be  tested  for 
impairment  on  an  annual  basis  and 
between  annual  tests  in  certain 
circumstances.  Other  intangible  assets 
will  be  tested  for  impairment  in 
accordance  with  the  standard  and  some 
of  these  intangibles  must  be  amortized. 
Statement  No.  142  also  states  that 
"goodwill  impairment  losses  shall  be 
presented  as  a  separate  line  item  in  the 
income  statement  before  the  subtotal 
income  from  continuing  operations  (or 
similar  caption)  unless  a  goodwill 
impairment  loss  is  associated  with  a 
discontinued  operation." 

Banks  must  adopt  Statement  No.  142 
for  Call  Report  purposes  upon  its 
effective  date  based  on  their  fiscal  year. 
At  present,  banks  report  the 
amortization  expense  of  intangible 
assets,  including  goodwill  amortization, 
in  item  7.c  of  the  Call  Report  income 
statement  (Schedule  RI).  In  response  to 
the  accounting  and  reporting  changes 
mandated  by  Statement  No.  142,  the 
agencies  are  proposing  to  replace 
existing  item  7.c  with  two  items:  item 
7.c.(l),  "Goodwill  impairment  losses."  ^ 
and  item  7.c.(2),  "Amortization  expense 
and  impairment  losses  for  other 
intangible  assets."  Along  with 
appropriate  revisions  to  the  Call  Report 
instructions  (e.g.,  goodwill  should  not 
be  amortized),  this  change  will  conform 
the  reporting  of  amortization  expense 
and  impairment  losses  for  intangibles  in 
the  Call  Report  to  the  provisions  of 
Statement  No.  142. 

Statement  No.  142  will  not  apply  to 
goodwill  and  intangible  assets  acquired 
in  combinations  between  two  or  more 
institutions  with  a  mutual  form 
ownership  until  the  FASB  issues 
interpretive  guidance  related  to  the 
application  of  the  purchase  method  to 
such  transactions.  Until  this  interpretive 
guidance  is  issued  and  takes  effect, 
goodwill  and  intangible  assets  acquired 
in  combinations  of  mutual  institutions 


^  A  goodwill  impairment  loss  associated  with  a 
discontinued  operation  would  be  included  (on  a 
net-of-tax  basis)  in  Schedule  RI.  item  11. 
'  "Extraordinary  items  and  other  adjustments,  net  of 
income  taxes." 


will  continue  to  be  accounted  for  in 
accordance  with  existing  accounting 
standards.  However,  for  income 
statement  presentation  purposes, 
mutual  institutions  should  report 
goodwill  amortization  expense  and  any 
impairment  losses  in  new  item  7.c.(l) 
and  the  amortization  expense  and  any 
impairment  losses  on  other  intangible 
assets  in  new  item  7.c.(2). 

I.  Write-Downs  on  Loans  Transferred  to 
the  Held-for-Sale  Account 

On  March  26,  2001 .  the  agencies 
issued  Interagency  Guidance  on  Certain 
Loans  Held  for  Sale  to  provide 
instruction  about  the  appropriate 
accounting  and  reporting  treatment  for 
certain  loans  that  are  sold  directly  from 
the  loan  portfolio  or  transferred  to  a 
held-for-sale  (HFS)  account.  The 
guidance  applies  when: 

•  An  institution  decides  to  sell  loans 
that  were  not  originated  or  otherwise 
acquired  with  the  intent  to  sell,  and 

•  The  fair  value  of  those  loans  has 
declined  for  any  reason  other  than  a 
change  in  the  general  market  level  of 
interest  or  foreign  exchange  rates. 

One  element  of  the  guidance  reminds 
institutions  to  appropriately  report 
reductions  in  the  value  of  loans 
transferred  to  held  for  sale  through  a 
write-down  of  the  recorded  investment 
to  fair  value  upon  transfer.  The 
guidance  explains  that  this  write-down 
should  be  reported  as  a  charge-off  in 
Schedule  RI-B,  part  I,  Charge-offs  and 
Recoveries  on  Loans  and  Leases.  In 
Schedule  RI-B,  part  II.  Changes  in 
Allowance  for  Loan  and  Lease  Losses, 
the  corresponding  reduction  in  the 
allowance  should  be  reported  as  an 
"Adjustment"  to  the  allowance  in  item 
5.  Because  each  type  of  "Adjustment" 
reported  in  part  II,  item  5.  must  be 
disclosed  and  described  in  item  6  of 
Schedule  RI-E.  Explanations,  the 
guidance  also  states  that  write-downs 
included  in  part  II.  item  5.  should  be 
disclosed  in  Schedule  Rl-E  and 
described  as  "Write-downs  arising  from 
transfers  of  loans  to  HFS."  A  preprinted 
caption  to  that  effect  was  inserted  in 
Schedule  RI-E.  item  6.a,  in  the  June  30. 
2001 .  Call  Report  forms. 

To  simplify  the  reporting  of  these 
write-downs,  the  agencies  are  proposing 
to  move  the  disclosure  now  made  in 
Schedule  RI-E.  item  6.a.  directly  into 
Schedule  RI-B.  part  II.  item  5. 
"Adjustments."  This  item  would  be 
modified  by  creating  item  5.a,  "LESS: 
Write-downs  arising  from  transfers  of 
loans  to  the  held-for-sale  account."  and 
item  5.b.  "Other  adjustments."  As  a 
result,  going  forward,  only  those 
amounts  included  in  item  5.b.  "Other 
adjustments,"  would  need  to  be 
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disclosed  and  described  in  Schedule  RI- 
E,  item  6.  , 

m.  Other  Issues  ' 

The  AICPA  is  currently  finalizing  a 
Statement  of  Position  (SOP),  Accounting 
for  Certain  Purchased  Loans  or  Debt 
Securities,  following  the  FASB's 
nonobjection  to  its  issuance  subject  to 
certain  changes  being  made.  The 
agencies  understand  that  the  provisions 
of  this  SOP  would  be  effective  for  loans 
acquired  in  fiscal  years  beginning  after 
June  15,  2002,  with  early  application 
permitted.  The  SOP  will  change  the 
accoimting  for  loans  purchased  with 
credit  quality  concerns  and  will  prohibit 
an  institution  from  carrying  over 
allowances  for  loan  losses  associated 
with  purchased  loans.  The  agencies 
invite  comments  on  (i)  how  the 
reporting  of  information  in  the  Call 
Report  about  loans  and  the  loan  loss 
allowance,  e.g.,  loan  delinquencies  and 
charge-offs,  should  be  revised  and  (ii) 
what  types  of  new  information  should 
be  collected  in  response  to  the  expected 
issuance  of  this  SOP. 


IV.  Request  for  Comment 

The  agencies  request  comment  on  all 
aspects  of  the  proposed  revisions 
discussed  above.  In  addition,  comments 
are  invited  on: 

(a)  Whether  the  proposed  revisions  to 
the  Call  Report  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  agencies'  functions, 
including  whether  the  information  has 
practical  utility;  **< 

(b)  The  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collections  as  they  are 
proposed  to  be  revised,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  agencies'  requests  for 
0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Written  comments  should  address  the 
accuracy  of  the  burden  estimates  and 
Ways  to  minimize  burden  as  well  as 
other  relevant  aspects  of  the  information 
collection  request. 

Dated:  October  9,  2001. 

Marie  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  10,  2001. 

Jennifier  J.  Johnson, 

Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  9th  day  of 
October.  2001. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

|FR  Doc.  01-26284  Filed  10-17-01;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con^ctions  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  tt)e  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 

Submission  for  OiMB  Review; 
Comment  Request 

Correction 

In  notice  document  01-25341 
beginning  on  page  51647  in  the  issue  of 


Wednesday,  October  10,  2001,  make  the 
following  correction: 

On  page  51648,  in  the  first  column,  in 
the  DATES:  section,  in  the  third  line  " 
December  10,  2001  'Should  read 
"November  9,  2001". 

[FR  Doc.  Cl-25341  Filed  10-17-01:  8:45  am] 
BILLING  CODE  1S0S-01-O 


r 


Thursday, 
October  18,  2001 


Part  n 

Department  of  the 
Treasury 

Customs  Service 

Privacy  Act  of  1974,  as  Amended:  System 
of  Records;  Notice 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Privacy  Act  of  1974,  as  Amended: 
System  of  Records 


agency:  U.  S.  Customs  Service. 

Treasury. 

ACTION:  Notice  of  Privacy  Act  system  of 

records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the  United 
States  Customs  Service,  Treasury,  is 
publishing  its  Privacy  Act  systems  of 
records. 

SUPPLEMENTARY  INFORMATKNC  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a)  and  the  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-130,  the 
United  States  Customs  Service 
(Customs)  has  completed  a  review  of  its 
Privacy  Act  systems  of  records  notices 
to  identify  minor  changes  that  will  more 
acciirately  describe  these  records. 

The  changes  throughout  the 
document  are  editorial  in  nat\ire  and 
consist  principally  of  changes  to  system 
locations  and  system  managef^^ 
addresses.  \ 

The  following  systems  of  records'^^have 
been  added  to  the  Customs  inventory  of 
Privacy  Act  notices  since  September  30, 
1998: 

(Published  December  1, 1998.  at  63  FR 

66232) 
CS.286 — Electronic  Job  Application 

Processing  System  (Published  April  24, 

2001,  at  66  FR  20717. 

The  following  system  of  records  has 
been  removed  from  Customs  inventory 
of  Privacy  Act  systems: 

CS.078 — Disclosure  of  Information  File 
(Published  December  3. 1999  at  64  FR 
67966) 

CS.172— Parking  Permits  File  (Published 
December  14,  2000.  at  65  FR  78263). 

Systems  Covered  by  This  Notice:  This 
notice  covers  all  systems  of  records 
adopted  by  the  Bureau  up  to  August  30. 
2001. 

The  systems  notices  are  reprinted  in 
their  entirety  following  the  Table  of 
Contents. 

Dated:  September  26.  2001. 

W.  Eari  Wright,  |r.. 

Chief  Management  and  Administrative 
Programs  Officer.  I 
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Workticket  System 
CS.208 — Restoration  of  Forfeited  Annual 

Leave  Cases 


CS.209 — Resumes  of  Professional  Artists 
CS.211— Sanction  List 
CS.212 — Search/ Arrest/Seizure  Report 
CS.213 — Seized  Asset  and  Case  Tracking 

System  (SEACATS) 
CS.214— Seizure  File 
CS.215 — Seizure  Report  File 
CS.224 — Suspect  Persons  Index 
CS.226— Television  System 
CS.227 — Temporary  Importation  under  Bond 

(TIB)  Defaulter  ConUt)l  System 
CS.232— Tort  Claims  Act  File 
CS.234— Tort  Claims  Act  File 
CS.238 — ^Training  and  Career  Individual 

Development  Plans 
CS.239 — Training  Records 
CS.244 — Treasury  Enforcement 

Communications  System 
CS.249 — Uniform  Allowance-Unit  Record 
CS.251 — Unscheduled  Overtime  Report 
CS.252— Valuables  Shipped  under 

Government  Losses  in  Shipment  Act 
CS. 258— Violator's  Case  Files 
CS.260 — Warehouse  Proprietor  Files 
CS.262 — Warnings  to  Importers  in  Lieu  of 

Penalty 
CS.268 — Military  Personnel  and  Civilian 

Employees'  Claim  Act  File 
CS.269 — Accounts  Payable  Voucher  File 
CS.270 — Background — Record  File  on  Non- 
Customs  Employees 
CS.271 — Cargo  Security  Record  System 
CS.272 — Currency  Declaration  File  (Customs 

Form  4790) 
CS.274 — Importers,  Brokers,  Carriers, 

Individuals  and  Sureties  Master  File 
CS.278 — Automated  Commercial  System 

(ACS) 
CS.284— Personnel  Verification  System  (PVS) 
CS.285 — Automated  Index  to  Central 

Investigative  Files 
CS.2B6 — Electronic  )ob  Application 

Processing  System 
Appendix  A — US  Customs  Service 

Custom*  Service 
(OS)  Traasury/CS  .001 

SYSTEM  NAME: 

Acceptable  Level  of  Competence, 
Negative  Determination-Treasury/ 
Customs, 

SYSTEM  LOCATKM: 

Located  in  Customs  Headquarters 
Offices  and  in  each  Customs 
Management  Center,  Pori,  SAC,  and 
appropriate  post  of  duty. 

CATEOOMES  OF  MOIVIOUAI^  COVERED  BY  THE 
SYSTEM:  ANY  EMPLOYEE  OF  U.S.  CUSTOMS 
SERVICE,  WHO  RECEIVES  A  NEGATIVE 
DETERMMATION  REQAROMG  ACCEPTABLE  LEVEL 
OF  COMPETENCE. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM: 

Employee's  name,  social  security 
number,  position  description,  grade, 
and  correspondence  containing  specific 
reasons  for  negative  determination. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
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ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  sectuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (6)  provide 
information  to  third  parties  diuing  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICCS  AND  PRACTICES  FOR  STORMO, 
RETRKVMO,  ACCESSING,  RETAMBUG,  AND 
DISPOSaiG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  stored  in  locked  file  cabinets. 

retrcvabuty: 

The  records  are  filed  by  the 
individual's  name. 

SAFEGUARDS: 

Stored  in  locked  cabinets. 

retention  AND  disposal: 

Records  are  retained  imtil  the 
employee  leaves  the  Customs  Service. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources,  Customs  Headquarters,  or 
Labor  and  Employee  Relations  Office, 


Customs  Management  Center 
Headquarters,  or  appropriate  managerial 
official  in  employee's,  SAC,  port  or  post 
of  duty  offices. 

NOmCATION  PROCEDURE: 

Correspondence  with  systems 
manager. 

RECORD  ACCESS  PROCEDURES: 

Correspondence  with  systems 
manager. 

CONTESTMG  RECORD  PROCEDURES: 

Correspondence  with  systems 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  furnished  by  the 
employee,  employee's  supervisor  and 
the  Merit  Systems  Protection  Board. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None.  (See  31  CFR  1.36.) 

Traasury/CS  .002 

SYSTEM  NAME: 

Accident  Reports — Treasury/Customs. 

SYSTEM  LOCATION: 

Field  Mission  Support,  U.  S.  Customs 
Service,  555  Battery  Street,  Rm.  326. 
San  Francisco,  CA  94111. 

categories  of  individuals  covered  by  the 
system: 

Any  employee  who  has  had  an 
accident  on  Government  property  or  in 
an  official  vehicle  since  1973. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Standard  Government  forms  dealing 
with  accidents  and  personal  injuries. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  Revised,  as  amended. 
Executive  Order  11807  and  Section  19 
of  Occupational  Health  &  Safety  Act  of 
1970;  5  U.S.C.  8101-8150,  8191-8193. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
employee's  beneficiary  in  event  of  death 
following  the  accident  or  injury  or  to 
employee's  agent  in  case  of  disability; 
(2)  disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency. 


maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSING,  RETAMMG,  DISf>OS«IG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  folder  is  maintained  in  an 
imlocked  drawer  in  chronological  order 
by  date. 

retrcvabuty: 

Each  case  is  identified  by  employee 
name  and  date  of  accident. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Logistics  Management  Division 
within  the  Southeast  Region 
Headquarters  Building.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked. 

RETENTION  AND  disposal: 

Accident  Record  files  are  retained  in 
accordance  v^ith  the  Records  Disposal 
Manual. 

SYSTEM  MANAG£R(S)  AND  ADDRESS: 

Management  Program  Technician, 
Field  Mission  Support,  U.  S.  Customs 
Service,  555  Battery  Street,  San 
Francisco,  CA  94111. 

NOHFICATKM  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  with 
employees  who  have  been  injured  and/ 
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or  have  been  involved  in  accidents 
during  the  exercise  of  their  official 
duties.  Also  included  are  witness 
reports  and  statements,  the  employees' 
supervisors'  statements  and  doctors' 
reports. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
Traasury/CS  .005 

SYSTEM  NAME: 

Accounts  Receivable — Treasury/ 
Customs. 

SYSTEM  location: 

Financial  Management  Division, 
National  Finance  Center,  U.S.  Customs 
Service,  6026  Lakeside  Blvd.. 
Indianapolis,  IN  46278;  U.S.  Customs 
Service.  Financial  Management 
Division,  Increase  and  Refund  Section, 
6  World  Trade  Center,  New  York,  NY 
10048;  Financial  Management  Division, 
U.S.  Customs  Service,  423  Canal  Street, 
New  Orleans,  LA  70130. 

CATEGORIES  Of  MOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  owing  money  for  Customs 
duties  and  services  and  money  owed  to 
persons  for  overpayment  of  excessive 
duties  and  services. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Correspondence  and  documentation 
of  telephone  calls  with  debtors  and 
creditors  or  their  representatives. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301 ;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Data  is  stored  in  file  folders  which  are 
contained  in  an  unlocked  metal  file 
cabinet. 

RETRIEVABIUTY:  | 

The  file  is  retrieved  by  the  name  of 
the  individual  which  is  kept  in 
alphabetical  order  within  the  work  area 
of  the  Collection  Section. ,         - 


SAFEGUARDS: 

The  files  are  located  within  an  office 
that  is  locked  diiring  non-working 
hoiu^.  The  building  is  guarded  by 
uniformed  security  police  and  only 
authorized  persons  are  permitted  entry 
to  the  building. 

RETENTION  AND  DISPOSAL: 

The  file  is  retained  until  collection  or 
refund  is  effected  and  two  (2)  years 
thereafter,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Customs  Management 
Center,  U.S.  Customs  Service,  6  World 
Trade  Center,  New  York.  NY  10048; 
Financial  Management  Division,  U.S. 
Customs  Service,  Gulf  Customs 
Management  Center,  423  Canal  Street, 
New  Orleans,  LA  70130. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  the  system  is 
obtained  fi'om  data  gathered  from  the 
automated  billing  system  and  ports  of 
entry. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Traasury/CS  .009 

SYSTEM  name: 

Acting  Customs  Inspector 
(Excepted) — Treasury /Customs." 

SYSTEM  LOCATION: 

Director,  East  Texas  Customs 
Management  Center,  2323  South 
Shepherd  Drive,  Suite  1200,  Houston, 
TX  77019;  Office  of  the  Port  Director, 
San  Diego,  CA;  Offices  of  the  Port 
Directors,  San  Ysidro.  CA;  Calexico.  CA; 
Tecate.  CA;  Andrade.  CA;  San  Diego 
Barge  Office;  U.S.  Customhouse.  P.O. 
Box  111.  Port  Director's  Office.  St. 
Albans,  VT  05478. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  or  members  of  other 
Federal  agencies  who  are  designated  by 
the  Port  Directors  as  Customs  Inspectors 
(Excepted). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

System  has  name,  social  security 
number,  rank  or  grade  and  duty  station 
of  the  individual. 

AUTHORITY  FOR  HAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

CF  55  forms  kept  in  manila  folders  in 
file  cabinet. 

retrievability: 
Filed  alphabetically. 

SAFEGUARDS: 

During  non-working  hours  the  offices 
and/or  buildings  in  which  records  are 
located  are  locked. 

retention  and  disposal: 

Until  individual  transfers  or 
designation  is  canceled.  Form  is  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  East  Texas  Customs 
Management  Center.  2323  South 
Shepherd  Drive,  Suite  1200.  Houston. 
TX  77019;  Port  Directors  within  the  San 
Diego  Customs  District  (see  appendix 
A);  Port  Director.  U.S.  Customs  Service. 
St.  Albans.  VT  05478.  Port  Director.  1. 
LaPontilla  St.  Room  203.  San  Juan.  PR 
00901. 

notification  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  and  his  or  her  agency. 

EXEMFnONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TrMsury/CS  .021 

SYSTEM  NAME: 

Arrest/Seiziu«/Search  Report  and 
Notice  of  Penalty  File — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Port  Director,  United  States  Customs 
Service,  P.O.  Box  1641,  Honolulu,  HI 
96806. 
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CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

^     Persons  who  are  suspected  of 
attempting  to  smuggle,  or  have 
smuggled,  merchandise  or  contraband 
into  the  United  States;  individuals  who 
have  undervalued  merchandise  upon 
entry  into  the  United  States;  vessels  and 
aircraft  which  have  been  found  to  be  in 
violation  of  Customs  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  individuals,  vessels, 
aircraft;  identifying  factors;  nature  of 
violation  or  suspected  violation; 
circumstances  surrounding  violation  or 
suspected  violation;  date  and  place  of 
violation  or  suspected  violation;  and  on- 
site  disposition  actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301 :  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  whidi  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISP0SV4G 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  report  is  assigned  a  case  number 
and  filed  accordingly  in  a  locked,  metal 
file  located  in  the  Office  of 
Investigations. 

retrievabnjty: 

Each  report  is  identified  in  a  manual 
alphabetical  card  file  by  the  name  of  the 
individual,  vessel  or  aircraft. 

SAFEGUARDS: 

In  addition  to  being  stored  in  a  locked 
metal  cabinet,  these  records  are  located 
in  a  locked  room,  the  keys  of  which  are 
controlled  and  issued  only  to  authorized 
persoimel. 

RETENTION  AND  disposal: 

These  records  are  retained  for  one 
year  (1)  or  until  action  has  been 
completed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Investigations,  U.S.  Customs 
Service,  Post  Office  Box  1641. 
Honolulu,  HI  96806. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (C)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G),  (H)  and  (I)  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

TrMMury/CS  .022 

SYSTEM  NAME: 

Attorney  Case  File — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

The  Chief  Counsel,  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20229;  Office  of  the 
Associate  Chief  Counsel  of  each  Region 
(for  addresses  see  "Customs 
Management  Center  Directors"  section, 
appendix  A).  Assistant  Chief  Coimsel. 
Charleston.  SC;  Assistant  Chief  Counsel. 
San  Diego.  CA;  Assistant  Chief  Cotmsel, 
Seattle.  WA;  Assistant  Chief  Counsel. 


9400  Viscount  Drive.  Suite  102,  El  Paso, 
TX  79925;  Resident  Counsel,  U.S. 
Customs  Service  Academy,  Building 
67-FLETC,  Glynco,  GA  31524;  Assistant 
Chief  Counsel  (CIT).  U.S.  Customs 
Service.  Room  258.  26  Federal  Plaza, 
New  York,  NY  10007;  Assistant  Chief 
Coimsel  (NFC),  National  Logistics 
Finance  Center,  U.S.  Customs  Service, 
P.O.  Box  68914,  Indianapolis,  IN  46278. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  subject  of  adverse 
actions,  equal  employment  opportimity 
complaints,  unfair  labor  practice 
complaints,  and  grievances;  individuals 
who  VK  the  subject  of  Customs  license 
or  other  administrative  revocation  or 
suspension  proceedings:  individuals 
who  are  the  subject  of  or  have  requested 
legal  advice  from  the  various  offices; 
individuals  requesting  access  to 
information  pursuant  to  any  statute, 
regulation,  directive,  or  policy  to 
disclose  such  information,  including 
individuals  who  are  the  subject  of  a 
Federal  or  state  administrative  or 
judicial  subpoena;  individuals  who 
have  filed  or  may  file  claims  under  the 
various  Federal  claims  acts;  individuals 
who  are  parties  in  litigation  with  the 
United  States  government  or  subunits  or 
employees  or  officers  thereof,  in  matters 
which  affect  or  involve  the  United 
States  Customs  Service;  individuals 
who  are  seeking  relief  from  fines  and 
penalties  and  forfeitures  assessed  for 
violations  of  the  law  and  regulations 
administered  by  Customs;  individuals 
who  have  outstanding  Customs  bills 
submitted  for  collection;  and 
individuals  who  have  challenged 
contracting  decisions  of  the  agency. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  consists  of  a 
computer  database  containing 
information  designed  to  allow  the 
system  manager  to  track  matters  which 
have  come  into  his  or  her  office.  The 
categories  of  records  maintained  in  the 
file  folders  which  are  indexed  by 
computer  system  are  personnel  actions: 
administrative  revocation  or  suspension 
proceedings;  intra-agency  or  inter- 
agency memoranda,  reports  of 
investigation,  and  other  documents 
relating  to  the  request  for  legal  advice; 
claims  and  cases  in  administrative  and 
judicial  litigation;  requests,  information, 
records,  documents,  internal  Customs 
Service  memoranda,  or  memoranda 
from  other  agencies  and  related 
materials  regarding  the  disclosure  of 
information. 
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AUTHOnTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended;  28 
U.S.C.  2672,  et  seq.;  28  CFR  14.1,  et  seq.; 
31  CFR  3.1,  et  seq.;  31  U.S.C.  3701  et 
seq.;  31  CFR  part  4;  5  U.S.C.  552,  31 
CFR  part  1,  Reorganization  Plan  No.  1 
of  1965;  Government  employee  laws 
found  in  Title  5  of  the  United  States 
Code;  government  contracting  laws 
found  in  Titles  31,  40,  and  41  of  the 
United  States  Code;  and  the  Customs 
laws  and  regulations  found  in  Title  19 
of  the  United  States  Code  and  Code  of 
Federal  Regulations,  respectively. 

WM/TME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOmC  CATEGORtES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  infcnnniation  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau'  s  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSING,  RETAMMG,  OISPOSINO 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  computerized  indices  are 
maintained  in  computer  data  base.  Each 
file  is  maintained  in  a  numbered  file 
folder  which  is  filed  in  an  unlocked 
drawer  in  the  responsible  attorney's 
office,  s^  metal  file  cabinet,  or  a  storage 


room  at  the  local  system  manager's 
location. 


RETRKVABHJTY: 

Through  the  use  of  the  computer 
located  at  the  local  system  manager's 
location,  each  file  is  retrievable  by 
name,  number  and  title. 

SAFEGUARDS: 

Access  is  limited  to  employees  who 
have  a  need  for  such  records  in  the 
course  of  their  work.  Background  checks 
are  made  on  employees.  All  facilities 
where  records  are  stored  have  access 
limited  to  authorized  persoimel.  During 
non-working  hours  the  rooms  in  which 
the  files  are  located  are  locked.  During 
working  hours,  the  rooms  in  which  the 
files  are  located  are  under  control  of  the 
staff  of  the  local  systems  manager. 

RETENTION  AND  disposal: 

The  file  folders  are  retained  in 
accordance  with  the  Federal  Records 
Retention  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

See  systems  location  above. 

NOTnCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  from  the  subject 
individual,  U.S.  Customs  employees, 
Reports  of  Investigation,  Customs 
penalty  case  files,  other  government 
agencies,  parties  involved  in 
administrative  and  judicial  litigation, 
administrative  proceedings  regarding 
disciplinary  action  taken  against 
Customs  Service  employees,  Equal 
Opportunity  complaints,  unfair  labor 
practice  complaints,  parties  involved  in 
administrative  revocation  or  susp>ension 
proceedings,  individuals  or  employees 
requesting  legal  advice,  and  from  the 
parties  requesting  disclosure  of 
information. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Traasury/CS  .030 

SYSTEM  NAME: 

Bankrupt  Parties-in-Interest — 
Treasury/Customs. 


SYSTEM  location: 

U.S.  Customs  Service,  Director, 
National  Finance  Center,  PO  Box  68907, 
Indianapolis,  Indiana  46268. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  indebted  to  U.S.  Customs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Listed  by  name,  address,  port  of 
service,  bill  nimiber,  and  dollar  amount 
of  delinquent  receivables. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  89-508,  the  "Federal  Claims 
Collection  Act  of  1966;"  5  U.S.C.  301; 
Treasury  Department  Order  No.  165. 
Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Cases  are  maintained  in  file  folders  at 
work  site. 

RETRIEV  ABILITY: 

Alphabetical  order  by  name. 

SAFEGUARDS: 

These  cases  are  placed  in  locked 
cabinets  during  non-working  hours.  The 
building  is  guarded  by  uniformed 
security  police. 

RETENTION  AND  DISPOSAL: 

As  satisfaction  is  received,  cases  are 
closed.  Records  are  maintained  per 
Records  Control  Manual  FIS-4  No.  124. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Customs,  National 
Finance  Center,  6026  Lakeside 
Boulevard,  Indianapolis,  IN  46268. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  source  of  information  is  obtained 
from  individuals,  bankruptcy  courts. 
Customhouse  brokers,  and  sureties. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .031 

SYSTEM  NAME: 

Bills  Issued  Files — Treasury/Customs. 

SYSTEM  LOCATION: 

Director,  U.S.  Customs,  National 
Finance  Center,  P.O.  Box  68907. 

CATEGORCS  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  to  whom  bills  have  been 
issued. 

CATEQORCS  OF  RECORDS  M  THE  SYSTEM: 

Correspondence  received  from  or  sent 
to  individuals  in  relation  to  bills  issued 
by  the  United  States  Customs  Service. 

AUTHORnY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 


Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency"  s  or 
the  bureau"  s  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency"  s  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSING,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Individual  alphabetical  file  folders  in 
file  cabinet. 

rctthevability: 
Access  by  name  of  individual. 

SAFEGUARDS: 

The  file  cabinet  is  maintained  in  the 
offices  of  the  Director,  National  Finance 
Center.  During  non-working  hours  the 
room/building  in  which  the  file  is 
located  is  locked.  Access  is  limited  to 
authorized  personnel. 

RETENTION  AND  DSPOSAL: 

Correspondence  is  maintained  for  a 
period  of  three  (3)  years  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Customs,  National 
Finance  Center,  PO  Box  68907, 
Indianapolis.  Indiana  46268. 

NOIVICATION  PROCEDURE: 

See  Customs  appendix  A. 


RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  consists  of  copies  of 
letters  or  memoranda  issued  to  or 
received  from  individuals.  Records  of 
phone  calls  and  copies  of  documents 
related  to  the  individual's  transaction. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 
None. 

Treasury/CS  .032 

SYSTEM  NAME: 

Biographical  Files  (Headquarters) — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Public  Information  Division,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20229,  and  the  Customs 
Management  Center  Public  Information 
offices  located  at  the  addresses  listed  in 
Customs  appendix  A. 

categories  of  individuals  covered  by  the 
system: 

General  biographical  records  are 
maintained  on  all  Customs  employees 
for  news  release  and  public  information 
purposes. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

General  biographical  information 
including  home  address,  date  and  place 
of  birth,  educational  background,  work 
experience,  honors  and  awards,  hobbies, 
and  other  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MICLUOMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRKVMG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in  file 
cabinets  in  the  Public  Information 
Division  at  Customs  Headquarters. 
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retmevability: 


File  folders  are  identiBed'by  the  name 
of  the  person  and  are  Bled  in 
alphabetical  order. 


SAFEGUAROS: 

The  office  in  which  the  records  are 
located  is  locked  during  non-working 
hours  and  the  building  is  guarded  by 
uniformed  guards. 

RETENTION  ANO  OtSPOSAL: 

Files  are  retained  during  the 
individual's  tenure  as  an  employee  of 
the  Customs  Service,  after  which  the 
files  are  destroyed.  | 

SYSTEM  MANA6ER(S)  ANO  ADDRESS: 

Director,  Public  Information  Division, 
U.S.  Customs  Service  Headquarters, 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229. 

NOrmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  individual  involved.  Customs 
personnel  officers  and  co-workers. 

EXEMPTKMS  CLAMED  FOR  THE  SYSTEM: 

None. 
Traasury/CS  .040 

SYSTEM  name: 

Carrier  File — Treasury/Customs. 

SYSTEM  location: 

Located  in  the  Office  of  the  Area  Port 
Director,  Terminal  Island,  San  Pedro, 
CA;  Office  of  the  Port  Director,  San 
Diego,  CA;  Office  of  the  Port  Director, 
Los  Angeles  International  Airport,  Los 
Angeles,  CA;  Office  of  the  Port  Director, 
Terrace  and  International  Streets, 
Nogales,  AZ  85621;  San  Ysidro,  CA; 
Tecate,  CA;  Calexico,  CA;  Andrade,  CA; 
San  Diego  Barge  Office. 

CATEGORKS  OF  INOMOUALS  COVERED  BY  TNE 
system: 

Officers  or  owners,  employees, 
associates  of  Customs  Bonded  Carriers. 

CATEQORKS  OF  RECORDS  M  TNE  SYSTEM: 

Name,  date  of  birth,  social  seciuity 
number,  place  of  birth  and  other 
information  relating  to  Officers, 
Associates,  employees,  etc.,  of  Bonded 
Carriers: 


AtmKMVTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  E)epartment 
Order  No.  165,  Revised,  as  amended, 
and  the  Customs  Regulations. 


ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  infonnation  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or        •• 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  infonnation  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manila  folder  in  file  cabinet. 

retrievabiuty: 

Filed  by  name  of  company  or 
individual. 

SAFEGUARDS: 

Building  locked  during  non-working 
hours. 

RETENTION  AND  disposal: 

Records  retained  until  obsolete,  then 
destroyed  by  burning. 

SYSTEM  HANAGER(S)  ANO  ADDRESS: 

Customs  Management  Center  Director 
and  Service  Port  Directors,  within  the 
San  Diego  Customs  District;  Area  Port 
Director,  Terminal  Island,  San  Pedro, 
CA;  Area  Port  Director,  Los  Angeles 
International  Airport;and  Port  Director, 
U.S.  Customhouse.  Nogales,  AZ  85621. 
(See  Customs  appendix  A.) 


NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Bonded  Carriers'  employees 
and  correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Traasury/CS  .041 

SYSTEM  NAME: 

Cartmen  or  Lightermen — Treasury/ 
Customs. 

SYSTEM  location: 

Customs  ports  and  Customs 
Management  Centers.  (See  Customs 
appendix  A.) 

categories  of  mdmouals  covered  by  the 
system: 

Individuals  and  firms  who  have 
applied  for  or  hold  a  license  as  a  bonded 
cartman  or  lighterman  and  individuals 
employed  by  cartman  or  lightermen. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Internal  Customs  Service  memoranda 
and  related  materials  regarding 
applications  for  licenses  and 
identification  cards,  reports  of 
investigations  for  approving  these 
licenses  and  identification  cards  and 
card  files  showing  outstanding 
identification  cards  and  their  location. 
Files  also  include  fingerprint  cards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MABfTAMED  m  THE 
SYSTEM,  mCUKNNG  CATEGORCS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  the  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
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the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORNM, 
RETIMEVING,  ACCESSVtG,  RETABWO,  DtSPOSMG 
OF  RECORDS  tfl  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  in  a  metal  file  cabinet  in  the 
office  maintaining  the  system,  or  on 
magnetic  disc. 

RETREVABRJTY:     . 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name^the  licensed  cartman  or 
lighterman  and  in  the  alphabetical  file 
folder  by  the  name  of  the  licensed 

or  lighterman.  Each  employee's 
record  is  filed  in  a  manual  alphabetical 
card  file  cross-referenced  with  company 
names. 

SAFEGUARDS: 

The  file  is  placed  in  a  metal  file 
cabinet  at  the  work  site.  At  locations 
where  work  is  not  performed  on  a  24- 
hour  basis  the  work  area  is  locked  and 
only  authorized  persons  are  permitted 
in  the  building. 

RETENTION  AND  DBPOSAL: 

Files  are  reviewed  at  least  once  a  year 
at  which  time  canceled  I.D.  cards  may 
be  removed.  Closed  CF  3078's  may  also 
be  removed,  but  normally  are  held  for 
approximately  three  years  in  case  a  new 
application  is  received  from  the  same 
company  or  transferred  to  another 
company  after  a  new  investigation. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Area  Port  EKrectors  and  Customs 
Management  Center  Directors.  (See 
Customs  appendix  A.) 

NOTnCATWN  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTVIQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORCS: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAaiED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1).  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Traasury/CS  .042 

SYSTEM  NAME: 

Case  and  Complaint  File — Treasury/ 
Customs. 

SYSTEM  location: 

Office  of  Associate  Chief  Counsel 
(Chicago),  U.S.  Customs  Service,  610  S. 
Canal  St..  7th  floor,  Chicago.  IL  60607. 

CATEGOMES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  initiating  a  court  case 
or  against  whom  a  court  case  is  brought; 
any  individual  involved  in  a  personnel 
action,  either  initiating  a  grievance, 
discrimination  complaint,  or  unfair 
labor  practice  complaint  against  the  U.S. 
Customs  Service  or  against  whom  a 
disciplinary  or  other  adverse  action  is 
initiated:  claimants  or  potential 
claimants  under  the  Federal  Tort  Claim 
Act;  individuals  involved  in  accidents 
with  U.S.  Customs  Service  employees; 
U.S.  Customs  Service  employees 
involved  in  accidents;  persons  seeking 
relief  from  fines,  penalties  and 
forfeitures  and  restoration  of  proceeds 
frt>m  the  sale  of  seized  and  forfeited 
property;  requesters  under  the  Freedom 
of  Information  Act. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

The  System  contains  the  individual's 
name,  the  type  of  case,  the  uniform 
filing  guide  niunber,  the  Associate  Chief 
Counsel's  office  file  number,  by  whom 
the  matter  was  referred,  the  district 
where  the  action  originated,  if 
applicable. 

AUTNORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTBiE  USES  OF  RECORDS  MAVaABlEO  IN  THE 
SYSTEM,  BMXUOaiG  CATEGORES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
'  functions  relating  to  civil  and  criminal 
proceedings;  (2)  provide  information  to 
unions  recognized  as  exclusive 
bargaining  representatives  imder  the 


Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRMEVNIG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  alphabetical  card  is  inserted  in 
a  metal  file  drawer. 

RETRIEVABIUTY: 

Each  card  is  identified  alphabetically 
by  the  individual's  name  described  in 
Category  of  Individual  and  the  filing  is 
alphabetically  used  by  last  name. 

SAFEGUARDS: 

The  metal  filing  drawer  containing 
the  alphabetical  cards  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  Associate  Chief  Counsel 
(Chicago),  U.S.  Customs  Service,  610  S. 
Canal  St.,  7th  floor,  Chicago,  IL  60607. 
Diuing  non-working  hours,  the  room  in 
which  the  metal  filing  drawer  is  located 
is  locked  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards  with  a  check-in  system  for 
employees.  Only  employees  of  the 
Associate  Chief  Counsel's  office  and 
authorized  building  personnel  have 
keys  to  the  building. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  space  available  for  them 
within  the  metal  filing  drawer  at  which 
time  the  oldest  cards  for  closed  files  will 
be  transferred  to  the  storage  area  within 
the  confines  of  the  office.  The  storage 
area  is  a  large  area  containing  cardboard 
boxes  and  metal  storage  cabinets,  unable 
to  be  locked. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Associate  Chief  Counsel  (Chicago), 
U.S.  Customs  Service.  610  S.  Canal  St., 
7th  floor,  Chicago,  IL  60607. 

NOrmCATTON  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  on  these 
cards  originates  with  the  initiation  of 
any  action  by  an  individual  which  is 
channeled  through  the  Assistant  Chief 
Counsel's  office.  Additional  information 
is  identifying  information  for  locating 
the  particular  case  file  relating  to  the 
court  case,  personnel  action,  tort  claim, 
relief  petition,  or  request  under  the 
Freedom  of  Information  Act. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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Traasury/CS  .043 

SYSTEM  name: 

Case  Files  (Associate  Chief  Counsel — 
Gulf  Customs  Management  Center) — 
Treasury/Customs.  I 

SYSTEM  LOCATKM: 

The  system  is  located  at  423  Canal 
Street,  New  Orleans,  LA  70130; 
Associate  Chief  Counsel — Gulf  Customs 
Management  Center,  United  States 
Customs  Service. 


CATEGOMES  OF  MOVKKIALS  COVERED  BY  THE 
SYSTEM: 

(1)  The  first  category  of  individuals  on 
whom  records  are  maintained  in  the 
system  includes  employees  who  have 
filed  adverse  actions,  equal  employment 
opportimity  complaints,  and  grievances 
within  the  Gulf  Region;  employees  who 
have  filed  tort  claims  under  the  Military 
Personnel  and  Civilian  Employees  Act; 
employees  of  the  Associate  Chief 
Coimsel's  staff  with  regard  to  travel, 
training,  evaluations,  and  other  related 
personnel  records;  and  applications  for 
employment  submitted  to  the  Office  of 
the  Associate  Chief  Counsel  by 
prospective  employees.  (2)  The  second 
category  of  individuals  on  whom 
records  are  maintained  in  the  system 
includes  those  individuals  not 
employed  by  the  agency  who  have  filed 
equal  employment  opportimity 
complaints;  tort  claims  under  the 
Federal  Tort  Claims  Act;  tort  claims 
filed  under  the  Small  Claims  Act; 
individuals  who  have  outstanding 
Customs  bills  submitted  for  collection; 
individuals,  corporations,  partnerships, 
and  proprietorships  who  have  filed 
supplemental  petitions  on  fines, 
penalties,  and  forfeitures  within  the 
Gulf  Region;  files  relating  to 
individuals,  corporations,  partnerships, 
and  proprietorships  upon  whom 
criminal  case  reports  are  prepared 
pending  litigation  and  prosecution  for 
violation  of  19  U.S.C.  1305. 18  U.S.C. 
542, 18  U.S.C.  545, 18  U.S.C.  549, 18 
U.S.C.  1001, 18  U.S.C.  496,  and  18 
U.S.C.  371;  on  individuals, 
corporations,  partnerships,  and 
proprietorships  who  have  filed 
supplemental  petitions  submitted  in 
civil  and  technical  violations  for  19 
U.S.C.  1592, 19  U.S.C.  1453,  19  U.S.C. 
1448, 19  U.S.C.  1584,  irregular 
deliveries,  shortages  and  overages;  and 
miscellaneous  civil  and  technical 
violations. 

CATEQOnKS  OF  RECORDS  M  THE  SYSTEM: 

The  categories  of  records  maintained 
in  the  system  are  personnel  actions;  tort 
claims;  collection  effqrts;  supplemental 
petitions  for  fines,  penalties,  and 
forfeitures  cases  in  the  Gulf  Region; 


criminal  case  reports  for  pending 
litigation  and  prosecution  of  cases  in  the 
Gulf  Region;  supplemental  petitions  for 
civil  and  technical  violations  committed 
within  the  Gulf  Region;  and 
employment  applications  for  positions 
in  the  Office  of  the  Associate  Chief 
Counsel,  Gulf  Region. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTWE  USES  OF  RECORDS  MAVaAMED  M  THE 
SYSTEM,  MCLUONG  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regxilation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency;s 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRKVmG,  ACCESSING,  RETAMNG,  DISPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  currently  maintained 
in  alphabetical  file  folders  which  are 
filed  in  two  steel  filing  cabinets  in  the 
Office  of  the  Assistant  Chief  Counsel 
(New  Orleans),  and  they  are  maintained 
under  lock  and  key  outside  the  ordinary 
business  hours. 


RETREVABUTY: 

Records  maintained  by  the  Office  of 
the  Assistant  Chief  Counsel  (New- 
Orleans),  are  retrievable  by  identifying 
the  character  of  the  record  (i.e.,  adverse 
action,  grievance,  tort  claim,  criminal 
case),  then  by  comparable  statute  or 
regulation,  and  then  alphabetically  by 
name  and  identifier.  In  addition,  each 
case  file  is  similarly  identified  on  the 
alphabetical  file  folder  within  the  steel 
filing  cabinet. 

SAFEGUARDS: 

The  steel  filing  cabinets  described 
above  are  maintained  within  the  area 
assigned  to  the  Office  of  the  Assistant 
Chief  Coimsel  (New  Orleans),  423  Canal 
Street,  New  Orleans,  LA  70130.  During 
non-working  hours  the  room  in  which 
the  locked  steel  cabinets  are  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards.  The  policies  and  practices  of  the 
Office  of  the  Assistant  Chief  Counsel 
regarding  access  controls  are  that  only 
members  of  the  staff  of  the  Office  of  the 
Assistant  Chief  Counsel  have  access  to 
the  records  maintained  by  the  office. 

RETENTION  AND  DISPOSAL: 

Individual  records  are  placed  into  a 
file  of  closed  cases  by  category  as  stated 
above,  and  within  each  category  by 
name.  The  oldest  closed  cases  are 
forwarded  to  the  Federal  Records  Center 
in  accordance  with  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  agency  official  responsible  for  the 
system  of  records  maintained  by  the 
Office  of  the  Assistant  Chief  Counsel  is 
the  Assistant  Chief  Counsel  (New 
Orleans),  423  Canal  Street,  New 
Orleans,  LA  70130. 

NOmCATION  PROCEDURE: 

See  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  categories  of  sources  of  records  in 
this  system  are  the  individual  himself 
and  files  compiled  by  the  United  States 
Customs  Services  by  using  employers, 
other  government  agency  resources, 
financial  institutions,  educational 
institutions  attended,  and  previous 
employers.  Additional  information  in 
these  files  is  also  derived  from  reports 
of  investigation  regarding  the 
enforcement  of  civil  or  criminal  statutes, 
administrative  proceedings  regarding 
disciplinary  action  taken  against 
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Customs  Service  employees,  equal 
opportunity  complaints,  investigations 
of  tort  claims,  the  processing  of 
interoffice  memoranda  information 
requested  imder  the  Freedom  of 
Information  Act,  and  the  investigation 
regarding  the  collection  of  debts  due  the 
Government. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

TrMSury/CS  .044 

SYSTEM  NAME: 

Certificates  of  Clearance — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

North  Atlantic  Customs  Management 
Center,  10  Causeway  Street,  Boston,  MA 
02222. 

categories  of  individuals  covered  by  the 
system: 

All  employees  of  the  North  Atlantic 
Region,  Boston,  MA,  who  have 
transferred,  retired  or  resigned. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documented  detailed  information  on 
an  "in-house"  prepared  form  indicating 
that  the  employee  has  returned  all 
Government  property  in  his/her 
personal  possession  and  that  the 
employee  has  cleared  all  debts  owing  to 
Customs  such  as  unearned  uniform 
allowances  and  travel  advances. 

AUTHORrrY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSING,  RETAMMG,  DISPOSMG 
OF  RECORDS  M  THE  SYSTBl: 

STORAGE: 

Data  is  stored  in  file  folders  ty  Port 
and  name  of  employee  in  a  metal  file 
cabinet  in  the  work  area  of  the  Payment 
Section. 


retrkvabhjty: 

The  file  is  retrievable  by  Port  and 
name  of  employee. 

SAFEGUARDS: 

The  file  is  located  within  an  office 
that  is  locked  diuing  non-working 
hours.  The  building  is  guarded  by 
uniformed  security  police  and  only 
authorized  persons  are  permitted  entry 
to  the  building. 

RETENTION  AND  disposal: 

The  files  are  kept  for  10  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  North  Atlantic  Customs 
Management  Center,  10  Causeway 
Street,  Boston,  MA  02222. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTVIG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  the 
system  originates  at  the  District  where 
the  individual  is  employed. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Tranury/CS  .045 


SYSTEM  name: 

Claims  Act  File 


-Treasury/Customs. 


SYSTEM  location: 

Office  of  the  Associate  Chief  Counsel 
(Los  Angeles),  U.S.  Customs  Service, 
One  World  Trade  Center,  Suite  741,  P.O. 
Box  32709,  Long  Beach,  CA  90832. 

CATEGORES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Customs  employees 
who  have  filed,  or  may  file  claims  imder 
the  Military  Personnel  and  Civilian 
Employees'  Claim  Act  of  1964  for 
damage  to  or  loss  of  personal  property 
incident  to  their  service. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Documents  relating  to  the 
administrative  handling  of  the  claim 
and  documents  submitted  by  the 
claimant  in  support  of  the  claim. 

AUTHOMTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  240-243;  31  CFR  part  4; 
Treasiuy  Department  Administrative 
Circular  No.  131,  August  19,  1965. 

ROUTME  USES  OF  RECOSOS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 


information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACnCES  FOR  STORMG, 
RETRKVMG,  ACCESSMG,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  numerically 
in  a  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal 
container. 

RETRIEVABHJTY: 

Each  case  file  is  identified 
numerically  in  the  file  folder  within  the 
metal  container  by  the  name  of  the 
person  who  has  filed  or  may  file  a 
claim. 

safeguards: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Associate  Chief 
Counsel  within  the  New  Federal 
Building.  During  non-working  hours  the 
room  in  which  the  metal  container  is 
located  is  locked,  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  disposal: 

These  files  are  retained  indefinitely  or 
until  there  is  no  longer  any  space 
available  for  them  within  the  metal 
container,  at  which  time  the  oldest 
closed  files  are  transferred  to  the 
Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel  (Los 
Angeles),  U.S.  Customs  Service,  One 
Worid  Trade  Center,  Suite  741,  PO  Box 
32709,  Long  Beach,  CA  90832. 

NOTnCATKM  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  a  Treasury 
Department  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor.  Where  a 
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claim  is  not  filed,  the  information  is 
limited  to  the  investigative  reports  of 
damage  to  or  loss  of  personal  property 
of  a  Customs  employee. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

Trassury/CS  .046 

SYSTEM  l«AME: 

Claims  Case  File — Treasury/Customs. 


SYSTEM  LOCATION: 

Assistant  Chief  Counsel  (Boston),  10 
Causeway  Street,  Boston.  MA  02222; 
Office  of  the  Assistant  Chief  Counsel 
(San  Francisco),  555  Battery  Street,  San 
Francisco,  CA  94111;  Office  of  the 
Associate  Chief  Counsel  (Houston),  U.S. 
Customs  Service,  2323  South  Shepherd 
Drive.  Suite  1246,  Houston,  TX  77019. 

categories  of  inoiviouals  covered  by  the 
system: 

Parties  who  have  filed  claims  Tor 
damage  or  injury  against  the 
Government,  or  against  whom  the 
Government  has  a  claim  for  damage  or 
injury  in  matters  which  affect  or  involve 
the  U.S.  Customs  Service;  private 
individuals  or  Government  employees 
who  are  involved  in  the  incident  which 
gave  rise  to  the  claim. 

categories  of  records  in  the  system: 

Reports  relative  to  the  circumstances 
of  the  claim  (including  accident  reports 
provided  by  Customs  personnel,  agents' 
investigative  reports,  correspondence 
between  Customs  and  the  claimant  or 
his  representative);  reports  relative  to  an 
individual's  ability  to  pay  a  claim  for 
damages. 

authority  for  mamtenance  of  the  system: 

28  U.S.C.  2672  et  seq.;  28  CFR  part  14; 
31  CFR  part  3;  5  U.S.C.  301; 
Reorganization  Plan  No.  1  of  1950; 
Treasury  Department  Order  No.  165, 
Revised,  as  amended. 

routine  uses  of  records  mamtameo  in  the 
system,  mcludmg  categories  of  users  and 

THE  purposes  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 


requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUQES  and  PRACTICES  FOR  STORING, 
retrieving,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  file  folders. 

RETRIEVABHJTY: 

Records  indexed  by  name  of 
individual  making  a  claim  or  against 
whom  a  claim  is  made,  cross-referenced 
file  with  name  of  Government 
employee,  if  any,  involved. 

SAFEGUARDS: 

Open  case  files  maintained  in  file 
cabinets  with  access  by  Assistant  Chief 
Counsel  and  his  staff  only;  closed  case 
files  maintained  in  locked  cabinet  with 
keys  retained  by  Assistant  Chief 
Counsel  and  staff  only. 

RETENTION  AND  DISPOSAL: 

Retained  until  there  is  no  longer  any 
space  available  within  metal  cabinets,  at 
which  time  the  oldest  files  are 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Assistant  Chief  Counsel  (Boston),  10 
Causeway  Street,  Boston,  MA  02222; 
Office  of  the  Assistant  Chief  Coimsel 
(San  Francisco),  555  Battery  Street,  San 
Francisco,  CA  94111;  Office  of  the 
Associate  Chief  Counsel  (Houston),  U.S. 
Customs  Service,  2323  South  Shepherd 
Drive,  Suite  1246,  Houston.  TX  77019. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  is  received  from  U.S.  Customs 
employees,  reports  of  investigation, 
credit  checks,  private  individuals 
involved  in  the  claims,  other 
Government  agencies  and  other 
individuals  with  pertinent  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  {d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  .050 

SYSTEM  NAME: 

Community  Leader  Survey — 
Treasury/Customs. 

SYSTEM  LOCATKM: 

Equal  Employment  Opportunity 
Officer,  U.S.  Customs  Service,  East 
Texas  Customs  Management  Center, 
2323  South  Shepherd  Drive.,  Suite 
1200,  Houston,  TX  77019. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  names,  titles,  and  organization  of 
persons  who  may  be  construed  to  be 
occupying  a  community  leadership  role 
and  who  may  be  in  a  position  to  furnish 
information  or  have  some  influence  in 
regard  to  the  equal  employment 
opportimity  program  area. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  consist  of  a  card  index 
of  the  names,  titles,  and  organization  of 
commimity  leaders. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUCtES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSMG,  RETAMMQ,  DSPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

An  alphabetical  card  listing  filed  in  a 
metal  file  cabinet. 

RETREVABUTY: 

Listed  and  filed  alphabetically. 
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SAFEGUARDS: 

The  metal  file  cabinet  described  above 
is  maintained  within  the  area  assigned 
to  the  Equal  Employment  Opportunity 
Officer.  During  non-working  hours  this 
office  area  is  locked  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

To  be  useful,  this  information  file 
must  be  kept  current.  Non-current  files 
will  be  destroyed  locally. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Equal  Employment  Opportunity 
Officer,  U.S.  Customs  Service,  East 
Texas  Customs  Management  Center, 
2323  South  Shepherd  Drive.,  Suite 
1200.  Houston,  TX  77019. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  included  in  these 
files  is  developed  from  local  agencies 
(city,  county,  state,  and  Federal)  and 
from  local  civic  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .053 

SYSTEM  NAME: 

Confidential  Source  Identification 
File — Treasury/Customs. 

SYSTEM  LOCATION: 

Components  of  this  system  are  located 
in  the  Office  of  Investigations,  U.S. 
Customs  Service  Headquarters,  and  the 
Office  of  Internal  Affairs,  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (sources)  supplying 
confidential  information  to  the  U.S. 
Customs  Service,  Office  of 
Investigations  and  Office  of  Internal 
Affairs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  some  or  all  of 
the  following  information:  name  (actual 
or  assumed),  source  (identifying) 
number,  date  number  assigned,  address, 
citizenship,  occupational  information, 
date  and  place  of  birth,  physical 
description,  photograph,  miscellaneous 
identifying  number  such  as  social 


security  number,  driver's  license 
nimiber,  FBI  number,  passport  number, 
Customs  Form  4621  documenting 
information  received  from  confidential 
source,  amount  and  date  of  monetary 
payment  made  to  source  for  information 
supplied,  criminal  record,  copy  of 
driver's  license,  and  copy  of  alien 
registration  card. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended;  19 
U.S.C.  1619;  and  18  U.S.C.  Chapter  27. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  kept  in  locked  cabinets. 
Access  during  working  hours  is  limited 
to  authorized  personnel. 

RETRIEVABIUTY: 

Office  of  Investigations  and  Office  of 
Internal  Affairs — The  name  of  each 
source  is  filed  in  both  alphabetical  order 
and  by  location  of  the  submitting  office. 

SAFEGUARDS: 

In  addition  to  being  stored  in  secure 
metal  cabinets  with  government 
approved  locks,  the  files  are  located  in 
closely  watched  rooms  of  the  Office  of 
Investigations  and  the  Office  of  Internal 
Affairs.  Personnel  maintaining  the  files 
are  selected  for  their  reliability,  among 
other  qualities,  and  afforded  access  only 
after  having  been  cleared  by  a  full  field 
investigation.  During  non-working 
hours  the  rooms  in  which  the  records 
are  located  are  locked  and  access  to  the 
building  is  controlled  by  uniformed 
security  guards. 

RETENTION  AND  DISPOSAL: 

The  Office  of  Investigations  destroys  a 
file  when  it  no  longer  has  any  utility  by 
either  shredding  or  burning;  the  Office 
of  Internal  Affairs  reviews  files  aimually 
for  relevance  and  necessity,  and  when  a 
file  no  longer  has  any  utility,  it  is 
destroyed  either  by  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229, 
for  those  components  of  the  system 
maintained  by  the  Office  of 
Investigations;  Director,  Office  of 
Intemd  Affairs,  (Integrity  Management), 


U.S.  Customs  Service  Headquarters, 
1300  Peimsylvania  Avenue,  NW., 
Washington,  DC  20229,  and  for  those 
components  of  the  system  maintained 
by  the  Office  of  Internal  Affairs. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (0(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTING  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any.  cannot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1),  (d)(2).  (d)(3), 
(d)(4),  (e)(1),  (e)(2).  (e)(3).  (e)(4)(G),  (H) 
and  (I).  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 

TrMSury/CS  .054 

SYSTEM  NAME: 

Confidential  Statements  of 
Employment  and  Financial  Interests — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Located  in  each  Assistant 
Commissioner  Office.  Headquarters,  and 
Customs  Management  Centers. 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Covered  individuals  to  be  determined 
by  agency,  in  accordance  with  5  CFR 
part  2634. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Form  OGE-450  Executive  Branch 
Confidential  Financial  Disclosure 
Report. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
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ROUTWIE  USES  OF  RECORDS  MAMTAfflEO  M  THE 
SYSTEM,  MCUJOMG  CATEGSORCS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STOHMQ, 
RETRKVMO,  ACCESSING,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE:  I 

Records  are  maintained  in  file  folders. 

RETMEVA8KJTY: 

Records  are  indexed  by  n^me. 

SAFEGUARDS:  ' 

Records  are  maintained  in  locked 
safe. 


RETENTION  AND  DISPOSAL: 

Maintained  for  6  years  for  any 
covered  position.  Records  are  destroyed 
two  (2)  years  after  the  employee  leaves 
the  position,  or  two  (2)  years  after 
leaving  the  agency,  whichever  is  earlier. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Assistant  Commissioner  (Internal 
Affairs)  and  Directors,  Customs 
Management  Centers. 

NOmCATION  PROCEDURE: 

Write  to  systems  manager. 

RECORD  ACCESS  PROCEDURES: 

Write  to  systems  manager. 

C0NTE8TWG  RECORD  PROCEDURES: 

Write  to  systems  manager. 


RECORD  SOURCE  CATEGORIES: 

Individuals  required  to  submit  Form 
OGE-450. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 
None. 

TreMury/CS  .056 

SYSTEM  NAME: 

Congressional  and  Public 
Correspondence  File — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  Field  Operations 
(Administrative  Staff),  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Those  persons  sending  letters  of 
inquiry  or  complaint  concerning 
Customs  activities  and  procedures. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Incoming  correspondence,  the 
agency's  reply,  and  related  materials. 

AUTHOflnY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSING,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Correspondence  records  are 
maintained  in  file  folders  and  on  a 
computer  system. 

RETRIEVABIUTY: 

Correspondence  records  are  identified 
by  the  name  of  the  person  making 
inquiry  or  complaint.  They  are 
retrievable  by  name. 

safeguards: 

Access  to  the  records  is  granted  only 
to  authorized  Customs  personnel. 
IXiring  non-working  hours  the  room  in 
which  the  records  are  located  is  locked 
and  access  to  the  building  is  controlled 
by  uniformed  secxirity  police. 

RETENTION  AND  disposal: 

The  records  are  maintained  from  two 
to  five  years  and  then  destroyed  or 


retired  to  the  Federal  Records  Center  as 
appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Workforce  Effectiveness  and 
Development  Staff,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229. 

notification  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  and  related  records 
and  materials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Tr«asury/CS  .057 
SYSTEM  NAME: 

Container  Station  Operator  Files — 
Treasury/Customs. 

SYSTEM  location: 

office  of  Process  Owner,  Passenger 
Operations  Div.,  Office  of  Field 
Operations,  U.S.  Customs,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229;  Director,  Mid- 
America  Customs  Management  Center, 
Chicago,  IL  (see  Customs  appendix  A). 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
system: 

Present  and  past  container  station 
operators  and  employees  that  require  an 
investigation  and  related  information. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Report  of  investigations,  application 
and  approval  or  denial  of  bond  to  act  as 
container  station  operator  and  other 
Customs  Service  memoranda.  Names, 
addresses,  social  security  numbers,  and 
dates  and  places  of  birth  of  persons 
employed. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended; 
Customs  Regulations,  part  19. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  BICLUOMG  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
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an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  peiiinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSMG,  RETAINING,  DISPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  each  Port 
Director's  office  within  the  Mid- 
America  Customs  Management  Center, 
Chicago,  IL. 

RETRIEVABUTY: 

Each  file  is  identified  by  the  name  of 
the  container  station  operator. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  Port 
Director.  During  non- working  hours,  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked. 

RETENTION  AND  DSPOSAL: 

These  files  are  disposed  of  in 
accordance  with  the  Treasury  Records 
Control  Manual.  Employee  name  data 
retained  for  period  of  employment  with 
container  station  operator. 

SYSTEM  MANAQEIKS)  ANO  ADDRESS: 

'  Process  Owner,  Office  of  Field 
Operations,  U.S.  Customs,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229;  Director,  each 
Port  within  the  Mid-America  Customs 
Management  Center,  Chicago,  IL.  (See 
Customs  appendix  A.) 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 


RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORCS: 

The  information  in  this  file  originates 
from  the  individual  applicant  for 
container  station  operator  bond,  irom 
reports  of  investigation  and  other 
Customs  memoranda. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  bom  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  bf  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Tr«asury/CS  .058 

SYSTEM  NAME: 

Cooperating  Individual  Files — 
Treasury/Customs. 

SYSTEM  location: 

These  files  are  located  in  field  and 
local  Customs  Office  of  Investigations 
Offices  within  the  United  States.  (See 
Customs  appendix  A.) 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  providing  confidential 
information  to  the  U.S.  Customs  Service 
Office  of  Investigations. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

These  records  include:  Assumed 
names;  actual  names;  code  numbers; 
addresses;  telephone  numbers;  physical 
descriptions;  miscellaneous  identifying 
numbers  such  as  social  security 
numbers,  driver's  license  number,  etc., 
date  individual's  record  was 
established;  amount  and  date  of  reward 
paid  for  information  supplied. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEGORCS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSMG,  RETAMMG,  DISPOSMG 
OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

All  files  and  indices  relating  to 
cooperating  individuals  are  stored  in 
metal  file  cabinets  secured  with 
combination  locks  in  a  government 
secured  building. 

retrcvabuty: 

The  name  of  each  cooperating 
individual  is  filed  in  alphabetical  order 


by  assumed  name  and  by  actual  name. 
The  indices  are  maintained  in  the  same 
alphabetical  order  and  are  also  cross- 
referenced  by  the  Office  of 
Investigations  alphanumeric  code 
number.  All  other  identifying  data  is 
used  for  verification  of  identity  rather 
than  method  of  retrieval. 

SAFEGUARDS: 

In  addition  to  being  stored  in  secure 
metal  cabinets  with  govenmient 
approved  locks,  the  metal  files  are  kept 
locked  when  not  in  use  and  located  in 
a  closely  watched  room  of  the  Office  of 
Investigations.  Personnel  maintaining 
the  files  are  selected  for  their  reliability 
among  other  qualities,  and  they  are 
afforded  access  only  after  having  been 
cleared  by  a  full  field  investigation.  The 
-files  are  given  the  same  treatment  as 
material  classified  as  Secret.  During 
duty  hours.  Office  of  Investigations 
personnel  maintain  visual  control  and 
during  off-duty  hours  the  area 
containing  the  files  is  locked. 

RETENTION  AND  DISPOSAL: 

Retention  periods  have  been 
established  for  records  contained  in  the 
file  in  accordance  with  the  Treasury 
Records  Control  Manual.  When  a  file  no 
longer  has  any  utility,  it  is  destroyed 
either  by  shredding  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Assistant  Commissioner 
(Investigations);  the  Special  Agent  in 
Charge  in  regional  SAC  Offices;  and  the 
Resident  Agent  in  Charge  in  sub-offices 
of  the  Special  Agent  in  Charge.  (See 
Customs  appendix  A.) 

NOTVKATION  procedure: 

See  Customs  appendix  A. 

record  access  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES:  \ 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(eKD,  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treaeury/CS  .061 

SYSTEM  NAME: 

Court  Case  File — Treasury/Customs. 
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SYSTEM  LOCATION: 

Office  of  the  Associate  Chief  Counsel, 
One  World  Trade  Center,  Suite  741.  P.O. 
Box  32709,  Los  Angeles.  CA  90832; 
OfBce  of  the  Assistant  Chief  Counsel, 
555  Battery  Street,  San  Francisco,  CA 
941 1 1 ;  Office  of  the  Associate  Chief 
Coiuisel,  Mid-America  Customs 
Management  Center,  55  E.  Monroe 
Street.  Room  1417,  Chicago.  IL  60603: 
Office  of  the  Assistant  Chief  Counsel, 
1000  Second  Avenue,  Suite  2200, 
Seattle,  Washington  98104. 

CATEGORIES  Of  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  parties  in  litigation 
with  the  United  States  Government  or 
subunits  or  employees  or  officers 
thereof,  in  matters  which  affect  or 
involve  the  United  States  Customs 
Service. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 
Court  documents  with  exhibits, 
reports  of  investigations,  internal 
Customs  Service  memoranda 
summarizing  or  relating  to  the  matter  in 
controversy  and  other  background 
information  relating  to  the  subject 
matter  or  origin  of  the  litigation. 

AUTHORITY  FOR  MAJNTENANCE  Of  THE  SYSTEM: 

28  U.S.C.  2676,  19  U.S.C.  1603,  5 
U.S.C.  301;  E.O.  6166;  Treasury 
Department  Order  No.  165,  Revised,  as 
amended. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 


criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  hie  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal 
container. 

RETRIEVABILrrV: 

Each  case  file  is  identified  by  the 
name  of  the  person  against  whom  the 
Government  has  initiated  the  litigation, 
or  by  the  name  of  the  person  who 
initiated  the  litigation  against  the 
Government. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Associate  Chief 
Counsel.  During  non-working  hours  the 
room  in  which  the  metal  container  is 
located  is  locked,  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  closed  files  are 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel,  One  World 
Trade  Center,  Suite  741,  P.O.  Box 
32709,  Los  Angeles,  CA  90832; 
Assistant  Chief  Counsel,  555  Battery 
Street,  San  Francisco,  CA  94111; 
Associate  Chief  Coimsel,  Mid- America 
Customs  Management  Center,  55  E. 
Monroe  Street,  Room  1417,  Chicago,  IL 
60603;  Office  of  the  Assistant  Chief 
Counsel,  U.S.  Customs  Service  1000 
Second  Avenue,  Suite  2200,  Seattle, 
Washington  98104. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  a  request  by  the 
Port  Director  to  the  appropriate  United 
States  Attorney  that  he  institutes 
suitable  judicial  action  to  enforce  the 
forfeiture  of  merchandise  and  vehicles, 
or  the  value  thereof,  Mdii^SAQci  been 
imported  or  used  in  vioISSt^of  the 
Customs  laws,  and  upon  which  final 
administrative  action  has  taken  place. 
Information  in  this  file  also  originates 
with  the  filing  of  a  complaint  by  a 
private  person  against  the  Government, 
and  by  the  filing  of  a  complaint  by  the 
Government  against  private  persons  or 
former  employees  to  enforce  the 
collection  of  debts  due  the  Government. 
Information  in  the  files  is  also  derived 
from  reports  of  investigation  regarding 
the  enforcement  of  civil  or  criminal 
statutes  and  denial  of  tort  claims. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 


Treasury/CS  .064 ' 
SYSTEM  name: 

Credit  Card  File 


-Treasury /Customs. 


SYSTEM  LOCATION: 

National  Logistics  Center,  U.S. 
Customs  Service,  Fleet  and  Property 
Management  Section.  6026  Lakeside 
Blvd.  Indianapolis,  IN  46278. 

categories  of  individuals  covered  by  the 
system: 

Headquarters  Customs  Service 
employees  to  whom  national  gasoline 
credit  cards  have  been  issued. 

categories  Of  records  in  the  system: 
Credit  card  numbers,  names,  and 
signatures  of  employees  to  whom  credit 
cards  have  been  issued,  and  the  date  of 
issuance. 

authority  for  maintenance  Of  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  Of  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  mCLUDMG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  maybe  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 
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POUOES  AND  PRACTICES  fOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Alphabetically  by  name  or  by  credit 
card  number. 

RETRtEVABHJTY: 

A  portion  of  the  index  cards  are 
identified  by  the  name  of  the  person  to 
whom  the  credit  card  was  issued  in  the 
case  of  credit  cards  which  have  been 
permanenUy  assigned  to  higher  level 
Customs  Service  officers  and  such  index 
cards  are  filed  alphabetically.  The 
remainder  of  the  index  cards  relate  to 
credit  cards  which  are  issued  to 
Customs  Service  officers  or  employees 
on  a  one-transaction  basis,  and  these 
index  cards  are  filed  by  the  applicable 
credit  card  number. 

SAFEGUARDS: 

Index  cards  are  maintained  and  stored 
in  a  secured  room  with  limited 
accessibility.  The  building  is  guarded  by 
uniformed  security  police,  and  only 
authorized  persons  are  permitted  in  the 
building. 

RETENTION  AND  DISPOSAL: 

Index  cards  filed  alphabetically  by 
name  are  filed  during  the  period  that  the 
officials  named  thereon  are  in    . 
possession  of  the  credit  cards,  and  then 
these  index  cards  are  retained  (for  audit 
purposes)  when  the  officials  are  no 
longer  in  possession  of  the  credit  cards. 
Index  cards  are  filed  by  office  titles  and 
contain  receipt  signatures. 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Director.  Headquarters  Services 
Division.  Office  of  Logistics 
Management.  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEOORKS: 

The  information  in  this  system  is 
obtained  from  Customs  Service  records 
and  is  also  furnished  by  the  officers  or 
employees  to  whom  the  credit  cards 
have  been  issuedt 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 


TrMSury/CS  .060 
SYSTEM  name: 

Customs  Brokers  File 
Customs. 


-Treasury/ 


SYSTEM  location: 

Office  of  the  Chief  Counsel,  Broker 
Compliance  and  Evaluation  Branch, 
Office  of  Trade  Operations;  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229,  and  Customs 
Management  Centers  and  Service  Ports. 

CATEGORIES  Of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Licensed  customs  brokers,  employees 
of  customs  brokers,  individuals  or  firms 
who  have  applied  for  a  broker's  license. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Internal  Customs  Service  memoranda 
and  related  material  regarding  proposed 
administrative  disciplinary  action 
against  customs  brokers  for  violation  of 
the  regulations  governing  the  conduct  of 
their  business;  broker  applications  and 
related  material;  notification  of  change 
of  business  address,  organization,  name, 
or  location  of  business  records;  status 
reports;  requests  for  written  approval  to 
employ  persons  who  have  been 
convicted  of  a  felony. 

AUTHORrTY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

19  U.S.C.  1641;  19  CFR  part  111;  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165.  Revised,  as  amended. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosiuvs  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 


functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  an 
alphabetical  file  folder  which  is  filed  in 
drawers  that  are  capable  of  being  locked 
and  are  locked  at  the  close  of  business. 
Some  records  are  in  a  separate  room 
which  is  locked  at  other  than  official 
hours.  File  cards  covering  individual 
customhouse  brokers,  corporations, 
partnerships  and  trade  names  are  in 
files  not  capable  of  being  locked,  but  the 
entire  area  is  locked  at  night. 

RETRIEVABaiTY: 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name  and  in  the  alphabetical  file  folder 
within  the  metal  container  by  the  name 
of  the  customs  broker  or  employees  of 
customs  brokers. 

SAFEGUARDS: 

The  files  described  above  are 
maintained  in  Customs  Service 
Buildings.  During  non-working  hours 
the  room  in  which  the  files  are  located 
is  locked,  and  access  to  the  building  is 
controlled  after  business  hours  by 
electronic  access  and  alarm  systems  and 
during  business  hours  access  is 
controlled  at  all  times  by  a  U.S.  Customs 
Service  employee. 

RETENTION  AND  DISPOSAL: 

Broker  files  and  records  of  broker's 
employees  are  kept  indefinitely.  They 
are  [>eriodically  updated  and  removed 
to  an  inactive  file,  as  necessary. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel;  Director,  Field 
Operations  Division,  Office  of  Trade 
Operations,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue.  NW..  Washington,  DC  20229. 
Directors,  Customs  Management 
Centers,  and  Port  Directors. 

NOTIFICATION  procedure: 
See  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  from  audits  of  or 
investigations  into  the  conduct  of 
customhouse  brokers'  businesses, 
applications  for  licenses,  references  as 
to  character,  court  records,  and  local 
credit  reporting  services,  as  well  as 
reports,  notifications,  and  other 
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applications  filsd  by  brokers  pursuant  to 
statutory  and  regulatory  requirements. 

EXEMPTK>NS  CLAIMED  FOR  TME  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  {c)(3).  {d)(l).  (d)(2).  (d)(3).  (d)(4). 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).'(See31  CFR  1.36.) 

Trcasury/CS  .077 

SYSTEM  NAME: 

Disciplinary  Action.  Grievance  and 
Appeal  Case  Files — Treasury /Customs. 

SYSTEM  location:  j 

Located  in  the  Office  of  Human 
Resources.  Customs  Headquarters,  and 
in  each  Customs  Management  Centers, 
SAC,  Port,  and  appropriate  post  of  duty 
offices. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Customs  employees  on  whom 
disciplinary  action  is  pending  or  has 
occurred,  and  employees  who  have  filed 
grievances  and  appeals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  on  such  action  as  leave 
restriction  letters,  reprimands, 
suspensions,  adverse  actions,  etc.,  and 
grievance  and  appeals  by  employees. 
Copies  of  correspondence,  management 
requests  for  assistance,  evidentiary 
materials  on  which  action  is 
contemplated,  proposed  or  taken, 
regulatory  material,  examiners'  reports, 
etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  VICLUDING  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation:  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency"s  or 
the  bureau"s  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 


a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings:  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  manila  folders. 

retrievabiuty: 
Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file. 

retention  and  disposal: 

Grievance  records  are  maintained  for 
3  years;  discipline  and  adverse  action 
records  are  maintained  for  four  years; 
and  appeals  are  maintained  for  5  years. 

system  manager(s)  and  address: 

Director,  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources,  Customs  Headquarters,  or 
Customs  Management  Centers  Labor 
and  Employee  Relations  Office,  or 
appropriate  managerial  official  in 
employee'  s  port  or  post  of  duty. 

NOTIFICATKM  PROCEDURE: 

Write  to  system  manager. 

RECORD  ACCESS  PROCEDURE: 
Request  from  system  manager, 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors  and  supervisory  records 
and  notes;  evidentiary  materials 
supporting  planned,  proposed,  or 
accomplished  actions;  grievance  letters 
submitted  by  employee,  grievance 
examiner,  etc. 

EXEMPTIONS  CLAMIEO  FOR  THE  SYSTEM: 

This  system  is  exempt  &t)m  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2).  (d)(3),  (d)(4). 
(e)(1).  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 


Treasury/CS  .081 

SYSTEM  NAME: 

Dock  Passes — Treasury/Customs. 

SYSTEM  LOCATION: 

Port  Director.  U.S.  Customs  Service, 
P.O.  Box  1641,  Honolulu,  HI  96806. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consulate  staff  members,  brokers, 
private  individuals,  etc. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Form  lists  following  information:  pass 
number;  port;  date  of  issue;  name  of 
individual;  organizational  affiliation; 
expiration  date  of  pass;  and  vessel 
name. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSING,  RETAINING,  0I8POSMO 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

3x5  card  box,  looseleaf  binder. 

RETRIEVABMJTY: 

By  name. 

SAFEGUARDS: 

Building  locked  during  non-working 
hours.  Retention  and  disposal:  Retained 
until  expiration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director,  U.S.  Customs  Service. 
228  Federal  Building,  335  Merchant 
Street,  Honolulu,  HI  96806. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Individual  applicants. 

EXEMPTIONS  CLAMEO  FOR  THE  SYSTEM: 

None. 

TrMsury/CS  .083 

SYSTEM  name: 

Employee  Relations  Case  Files — 
Treasury/Customs. 
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SYSTEM  LOCATION: 

Office  of  Human^  Resources,  U.S. 
Customs  Service,  Washington,  DC 
20229,  and  in  each  Headquarters, 
Customs  Management  Centers,  Port, 
SAC,  and  appropriate  post  of  duty 
offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  maintained  on  the  benefit 
aspects  of  employment  such  as, 
workers'  and  unemployment 
compensation,  leave,  health  and  life 
insurance,  retirement,  suggestions, 
awards,  etc.  and  employees  who  have 
requested  assistance  with  these 
programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  initiating  correspondence 
and  Customs  correspondence  and  any 
forms  submitted  by  or  completed  on 
behalf  of  the  employee. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRKVINQ,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 


retrkvabuty: 
Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file. 

RETENTION  AND  DISPOSAL: 

Maintained  for  period  of  time 
employee  remains  with  Customs. 
Records  destroyed  upon  separation  of 
employee. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Labor  and  Employee 
Relations  Division,  Office  of  Human 
Resources.  U.S.  Customs  Service, 
Washington,  DC  20229,  Customs 
Management  Center,  Labor  and 
Employee  Relations  Office,  and  in  SAC, 
Port  and  appropriate  post  of  duty 
offices. 


NOTIFICATION  PROCEDURE: 

Write  to  systems  manager — providing 
your  name  and  social  security  accotuit 
number. 

RECORD  ACCESS  PROCEDURES: 

Write  to  systems  manager. 

CONTESTING  RECORD  PROCEDURES: 
Write  to  systems  manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  offices  depending  on 
the  problem. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Treasury/CS  .096 
SYSTEM  name: 

Fines,  Penalties  and  Forfeiture 
Control  and  Information  Retrieval 
System — Treasury/Customs. 

SYSTEM  location: 

U.S.  Customs  Service,  Office  of  Trade 
Operations,  Fines,  Penalties  and 
Forfeiture  Branch.  1300  Pennsylvania 
Avenue.  NW..  Washington,  DC  20229. 
and  each  Customs  Service  Port,  Fines, 
Penalties  and  Forfeitures  Office  in  the 
United  States  and  Puerto  Rico. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and/or  businesses  who 
have  been  fined,  penalized  or  have 
forfeited  merchandise  because  of 
violations  of  Customs  and/or  related 
laws  or  breaches  of  bond  conditions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  and  business  names. 
address,  personal  identifying  numbers, 
date  and  type  of  violation,  parties 
entitled  to  legal  notice  or  who  are 
legally  liable,  case  information,  bond 
and  petition  information,  and  actions 
(administrative)  taken  by  U.S.  Customs. 
Also  included  are  actions  taken  by 
viola|pr  prior  to  the  disposition  of  the 
penalty  or  liquidated  damage  case. 

AUTHORnnr  for  maintenance  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

routme  uses  of  records  mamtamed  m  the 
system,  mcluomg  categories  of  users  and 
the  purposes  of  such  uses: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 


violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency'  s  or 
the  bureau'  s  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 


POUOES  AND  practices  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

(1)  Hard  copy  Customs  Form  5955a 
(Notice  of  Liquidated  Damages  Incurred 
and  Demand  for  payment)  and  Customs 
Form  151  Search) AJrrest/Seizure  Report. 

RETRIEVABIUTY: 

Case  number. 
SAFEGUARDS: 

All  inquiries  are  made  by  officers 
with  a  full  field  background 
investigation  on  a  "need-to-know"  basis 
only.  Procedural  and  physical 
safeguards  are  utilized  such  as 
accountability  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  communications  security,  etc. 

RETENTION  AND  disposal: 

A  maximum  of  11  years.  Erasure  of 
disc/tapes  and  shredding  and/or 
biuning  of  hard  copy  Customs  Form 
5955a. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director.  Office  of  Trade  Operations, 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20229  and  the  Area 
Port  Directors  of  Customs  for  each 
Customs  Port  in  the  United  States  and 
Puerto  Rico. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  access,  Customs  appendix  A. 
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RECORD  SOURCE  CATEGORIES: 

Customs  Form  5955a  (Notice  of 
Penalty  or  Liquidated  Damages  Incurred 
and  Demand  for  Payment)  and  CF  151 
(Search/ Arrest/Seizure  Report)  prepared 
by  Customs  employees  at  the  time  and 
place  where  the  violation  has  occurred. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  I 

TrMSury/CS  .098 
SYSTEM  NAME: 

Fines,  Penalties  and  Forfeitures 
Records — Treasury/Customs 

SYSTEM  location: 

Customs  Fines,  Penalties  and 
Forfeitures  offices.  Customs  Ports.  (See 
Customs  appendix  A.)  j 

categories  of  inoiviouals  covered  by  the 
system: 

Individuals  and  firms  who  have  been 
administratively  charged  with  violations 
of  Customs  laws  and  regulations  and 
other  laws  and  regulations  enforced  by 
the  Customs  Service.  1 

categories  Of  RECORDS  IN  THE  SYSTEM: 

Entry  documentation,  notices, 
investigative  reports,  memoranda, 
petitions,  recommendations,  referrals 
and  dispositions  of  fines,  penalties  and 
forfeiture  cases.  j 

AUTHORrTY  FOR  MAMTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  Revised,  as  amended.  19 
U.S.C.  66, 1618, 1624;  19  CFR  parts  171 
and  172. 

ROUTME  USES  OF  RECORDS  HAMTAMED  IN  THE 
SYSTEM,  MCLUOaiG  CATEGORCS  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  or  in  response 
to  a  subpoena,  in  connection  with 
criminal  law  proceedings;  (3)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigaticHi. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  folders 
in  locked  file  cabinets  and  safes  and  in 
the  automated  FP&F  module  in  the 
Automated  Commercial  System  (ACS). 

retrievability: 

The  records  are  filed  either  by 
numerical  sequence  using  year  and  port 
code,  name  of  individual  and/or 
company,  with  a  cross  reference 
available  through  ACS. 

SAFEGUARDS: 

Diuing  non-working  hours,  the 
records  are  maintained  in  locked  file 
cabinets,  locked  buildings  and  buildings 
guarded  by  uniform  guards  or  security 
detection  devices. 

retention  and  disposal: 

The  records  are  retained  for  one  to 
three  years  after  which  they  are  either 
destroyed  or  forwarded  to  the  Federal 
Records  Center.  Automated  records  are 
periodically  updated  to  reflect  changes 
and  maintained  as  long  as  needed. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Area  Port  Directors  of  Customs  (See 
Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTWIG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

Information  and  representations 
supplied  by  importers,  brokers  and 
other  agents  pursuant  to  the  entry  and 
processing  of  merchandise  or  in  the 
clearing  of  individuals  or  baggage 
through  Customs.  Information  also 
includes  information  gathered  pursuant 
to  Customs  investigations  of  suspected 
or  actual  violations  of  Customs  and 
related  laws  and  regulations  and 
recommendations  and  information 
supplied  by  other  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4). 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Trwnury/CS  .099 

SYSTEM  NAME: 

Fines,  Penalties,  and  Forfeiture  Files 
(Supplemental  Petitions) — ^Treasury/ 
Customs. 


SYSTEM  LOCATION: 

office  of  the  Assistant  Chief  Counsel, 
555  Battery  Street,  San  Francisco,  CA 
94111;  Office  of  Associate  Chief 
Coimsel,  One  World  Trade  Center,  Suite 
741,  P.O.  Box  32709,  Long  Beach,  CA 
90832-2709;  Office  of  the  Associate 
Chief  Counsel,  U.S.  Customs  Service,  55 
E.  Monroe  Street,  Room  1417,  Chicago^ 
IL  60603;  Office  of  the  Assistant  Chief 
Counsel,  1000  Second  Avenue,  Suite 
2200.  Seattle,  WA  98104-1049;  Fines. 
Penalties  and  Forfeitures  Office,  Laredo, 
TX,  and  National  Seizure  and  Penalties 
Office  (NSPO),  U.S.  Customs, 
Hemisphere  Center,  Newark,  NJ. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
supplemental  petitions  for  relief  from 
fines,  penalties  and  forfeitures  assessed 
for  violations  of  the  laws  and 
regulations  administered  by  Customs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Petitions  and  supplemental  petitions 
and  other  documents  filed  by  the 
individual;  reports  of  investigation 
concerning  the  fine,  penalty  or 
forfeiture;  and  documents  relating  to  the 
internal  review  and  consideration  of  the 
request  for  relief  and  decision  thereon. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  19  U.S.C.  1618;  19  CFR 
parts  171  and  172;  Treasury  Department 
Order  No.  165,  Revised,  as  amended; 
Reorganization  Plan  No.  1  of  1965. 

ROUTINE  USES  Of  RECORDS  MAINTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  or  an 
individual  United  States  Attorney  to 
assist  that  Department  or  United  States 
Attorney  when  suit  is  filed  by  the 
Government  in  civil  prosecution  of  the 
fine,  penalty  or  forfeiture;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency'  s  or 
the  bureau'  s  hinng  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
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other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  or  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING,  DISPOSING 
Of  RECORDS  IN  THE  SYSTEM: 

storage: 

Each  case  file  is  inserted  in  a 
numerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal  file 
cabinet. 

retrievabhjty: 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name  of  the  petitioner  and  in  the 
numerical  file  folder  within  the  metal 
file  cabinet  by  the  name  of  the 
petitioner. 

SAFEGUARDS: 

The  metal  file  cabinet  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Regional  Counsel 
within  the  Federal  Building.  During 
non-working  hours  the  room  in  which 
the  metal  file  cabinet  is  located  is 
locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

RETENTION  AND  DISPOSAL: 

Supplemental  petition  files  are 
retained  until  there  is  no  longer  any 
space  available  for  them  within  the 
metal  file  cabinet,  at  which  time  the 
oldest  files  may  be  transferred  to  the 
Federal  Records  Center. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Chief  Coimsel,  555  Battery 
Street,  San  Francisco,  CA  94111; 
Associate  Chief  Counsel,  One  World 
Trade  Center.  Suite  741,  PO  Box  32709, 
Long  Beach,  CA  90832-2709;  Associate 
Chief  Counsel,  Room  1417,  U.S. 
Customs  Service,  55  E.  Monroe  Street, 
Chicago,  IL  60603;  Assistant  Chief 
Counsel,  1000  Second  Avenue.  Suite 
2200,  Seattle.  WA  98104-1049;  and 
NSPO.  U.S.  Customs,  Hemisphere 
Center,  Newark,  NJ. 

NOTVKATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 


CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these  files  is 
obtained  from  the  individual  petitioning 
for  relief  and  from  the  Port  Director  of 
Customs  within  whose  jurisdiction  the 
fine,  penalty  or  forfeiture  action  lies. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (0  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

TrMsury/CS  .100 

SYSTEM  NAME: 

Fines,  Penalties  and  Forfeiture 
Records  (Headquarters) — Treasury/ 
Customs. 

SYSTEM  location: 

Penalties  Branch,  International  Trade 
Compliance  Division,  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229  and  Fines. 
Penalties,  and  Forfeiture  Offices  at  each 
Customs  Port  in  the  United  States  and 
Puerto  Rico. 

categories  of  momouals  covered  by  the 
system: 

Records  are  maintained  on  persons 
who  have  been  administratively  charged 
with  violating  Customs  and  related  laws 
and  regulations  and  on  persons  who 
have  applied  for  awards  of 
compensation  under  19  U.S.C.  1619 
based  on  their  having  provided  original 
information  on  violations  of  Customs, 
navigation  or  other  laws  enforced  by 
Customs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Entry  documentation,  notices, 
investigative  and  other  reports, 
memoranda  of  information  received, 
petitions,  recommendations,  referrals 
and  dispositions  of  fines,  and  penalties 
cases  and  appUcations  for  awards  of 
compensation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended;  19 
U.S.C.  66, 1618,  1624;  19  CFR  parts  171 
and  172. 

ROUTME  USES  Of  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMG  CATEGORCS  OF  USERS  NAD 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 


enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  er  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG. 
RETRIEVING,  ACCESSING,  RETAINING,  OISPOSINC 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  kept  in  file  cabinets 
in  the  office  and  central  file  room  of  the 
International  Trade  Compliance 
Division  at  U.S.  Customs  Service 
Headquarters  and  in  the  storage 
facilities  for  the  Fines,  Penalties  and 
Forfeitures  Office  in  each  Customs 
Management  Center. 

RETRCVA8MJTY: 

The  records  are  filed  chronologically 
with  a  case  number  given  to  each  file. 

SAFEGUARDS: 

The  records  are  maintained  in  the 
U.S.  Customs  Service  Headquarters 
building  which  is  guarded  by  security 
poUce.  During  non-working  hours,  the 
central  file  room  is  locked  and  the 
building  is  guarded  by  security  police. 
Records  are  maintained  in  each  Customs 
Service  District  buildings. 

RETENTION  AND  DISPOSAL: 

The  records  are  generally  retained  for 
five  years  after  closing  of  the  case.  The 
records  are  then  forwarded  to  the 
Federal  Records  Center. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Penalties  Branch,  International 
Trade  Compliance  Division.  U.S. 
Customs  Service  Headquarters.  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229,  and  each  Fines, 
Penalties  and  Forfeitiires  Officer  for  the 
United  States  Customs  Service  Ports. 
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NOnnCATION  PROCEDUnC: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  and  representations 
supplied  by  importers,  brokers  and 
other  agents  pursuant  to  the  entry  and 
processing  of  merchandise  or  in  the 
clearing  of  individuals  or  baggage 
through  Customs.  Records  also  includes 
information  gathered  pursuant  to 
Customs  investigations  of  suspected  or 
actual  violations  of  Customs  and  related 
laws  and  regulations  and 
recommendations  and  information 
supplied  by  other  agencies. 

EXEMPTIONS  CLAIMCO  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  {c)(3).  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  piu^uant  to  5  U.S.C.  552a 
(k)(2).  (See3lCFRl.36.) 

TrMSury/CS  .105 
SYSTEM  name: 

Former  Employees — Treasury/ 
Customs. 


system  location: 

U.S.  Customs  Laboratory,  Suite  1429, 
630  Sansome  Street,  San  Francisco,  CA 
94111. 


categories  Of  MOIVnUALS  COVERED  BY  THE 

system: 

All  past  employees  of  the  Customs 
Laboratory.  —  j 

categorcs  OF  records  in  the  system: 

Contains  copies  of  personnel  action 
notices. 

authority  for  mamtenance  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
No.  165,  Revised,  as  amended. 

routme  uses  of  records  maintained  in  the 
systbi,  mcludwg  categories  of  users  and 
the  purposes  of  such  uses: 

These  records  and  information  in  the 
records  may  by  used  to:  (1)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  stored  in  a  metal  file  cabinet. 

RETRIEVABIUTY: 

The  record  is  filed  alphabetically  by 
name. 

SAFEGUARDS: 

The  file  is  stored  in  a  metal  file 
cabinet  in  a  private  inner  office  of  a 
government  building  protected  by  24- 
hour  guard  service  with  limited  access. 
The  file  is  only  used  on  a  "need-to- 
know"  basis  and  only  by  the  laboratory 
employees. 

RETENTION  AND  DtSPOSAL: 

Retained  in  Accordance  with  the 
Treasury  Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Laboratory  Director,  U.S.  Customs 
Laboratory.  Suite  1429.  630  Sansome 
Street.  San  Francisco.  CA  94111. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 
RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  personnel 
action  files. 

EXEMPTIONS  CUUHEO  FOR  THE  SYSTEM: 

None. 

Treasury/CS  .109 

SYSTEM  NAME: 

Handicapped  Employee  File — 
Treasiuy/Customs. 

SYSTEM  location: 

Human  Resources  Division.  Mid- 
America  Customs  Management  Center. 
55  East  Monroe  Street.  Suite  1501, 
Chicago.  IL  60603. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  identified  as 
handicapped. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Indicates  employee's  home  and 
organizational  location  and  various 
physical  and  mental  handicaps, 
infirmities  and  conditions.  Also  shows 
veteran's  preference. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

List 

RETRIEVABIUTY: 

Lists  employees  alphabetically  by 
district. 

SAFEGUARDS: ' 

None  at  present  and  none  required. 

RETENTION  AND  DISPOSAL: 

Employee's  name  removed  from  list  at 
time  of  termination. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Data  furnished  by  employee  and 
employee's  physician. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Traasury/CS  .122 

SYSTEM  NAME: 

Information  Received  File — Treasury/ 
Customs. 

SYSTEM  LOCATKM: 

District  Division,  Room  200,  United 
States  Customhouse,  La  Marina,  Old 
San  Juan.  PR  00901;  Office  of  the 
Special  Agent  In  Charge,  423  Canal  St, 
New  Orleans.  LA  70130;  Office  of  the 
Port  Director.  880  Front  Street,  San 
Diego,  CA  92318;  Offices  of  the  Port  ' 
Directors,  San  Ysidro,  CA.,  Tecate,  CA., 
Calexico,  CA.,  Andrade,  CA;  San  Diego 
Barge  Office,  Offices  of  the  Special 
Agent  In  Charge,  San  Diego,  CA.,  San 
Ysidro,  CA.,  Calexico,  CA.,  Tecate,  CA; 
Los  Angeles  Region.  Office  of  the  Port 
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Director.  423  Canal  St.,  New  Orleans, 
LA  70130;  Special  Agent  In  Charge, 
Room  213,  International  Trade  Center. 
250  N.  Water  Street.  Mobile,  AL  36602; 
Intelligence  Support  Staff  (Pacific 
Region),  Room  7514,  300  N.  Los  Angeles 
Street,  Los  Angeles.  CA  90053;  Special 
Agent  In  Charge,  300  Ferry  Street, 
Terminal  Island,  San  Pedro,  CA  90731; 
Resident  Agent  in  Charge,  Office  of 
Investigations,  P.  O.  Box  1385,  Nogales. 
AZ  85621;  Special  Agent  hi  Charge. 
Room  7N-FB-05,  301  W.  Congress, 
Tucson,  AZ  85701, 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  in  whom  Customs  and/or 
other  government  agencies  are 
interested  from  a  law-enforcement  and/ 
or  security  point  of  view. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Name,  alias,  date  of  birth  or  age, 
personal  data,  addresses,  home  and 
business  telephone  number,  occupation, 
background  information,  associations, 
license  number  and  registration  number 
of  vehicle,  vessel  and/or  aircraft,  etc. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  whidi  relate  to  an  agency's 


functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLX:iES  AND  PRACTKES  FOR  STORINQ, 
RETREVMG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:        ' 

Files  are  kept  in  a  locked  metal 
cabinet. 

RETRKVABaJTY: 

Records  are  filed  within  a  metal  file. 

SAFEGUARDS: 

The  files  are  located  v^rithin  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by  a 
central  alarm  system  which  is 
monitored  by  local  law  enforcement 
agencies,  and  only  authorized  persons 
are  permitted  in  the  building. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  for  a  period  of  three 
(3)  years  after  which  they  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Special  Agent  In  Charge,  United 
States  Custom  Service,  Room  200.  La 
Marina.  Old  San  Juan,  PR  00901; 
Special  Agent  In  Charge,  423  Canal  St., 
New  Orleans,  LA  70130;  Chief,  Air 
Branch,  U.S.  Customs  Service.  Bldg. 
240,  Homestead  Air  Force  Base, 
Homestead,  FL  33039;  Regional  Agent 
In  Charge.  423  Canal  St.,  New  Orleans. 
LA  70130;  Directors.  Customs 
Management  Centers.  Port  Directors, 
and  Directors  within  the  San  Diego 
Customs  District:  Intelligence  Support 
Staff  (Pacific  Region).  Room  7514.  300 
N.  Los  Angeles  Street,  Los  Angeles,  CA 
90053;  Special  Agent  In  Charge,  300 
Ferry  Street.  Terminal  Island.  San 
Pedro.  CA  90731;  Resident  Agent  in 
Chai^ge  of  Enforcement.  P.O.  Box  1385. 
Nogales.  AZ  85621;  Special  Agent  in 
Charge.  Room  7N-FB-05,  301  W. 
Congress,  Tucson,  AZ  85701  (see 
Customs  appendix  A). 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 
RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
soiut»s  may  not  need  to  be  reported. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (0  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  .123 
SYSTEM  name: 

Injury  Notice — Treasury /Customs. 

SYSTEM  LOCATION: 

Director.  Gulf  Customs  Management 
Center.  423  Canal  Street.  New  Orleans. 
LA  70130;  Port  Director.  423  Canal 
Street.  New  Orleans,  LA  70130;  Port 
Director.  150  N.  Royal.  Mobile.  Alabama 
36602;  Special  Agent-in-Charge.  108 
Decatur  St..  New  Orleans,  LA  70150; 
Special  Agent-in-Charge,  951 
Government  St..  Mobile.  AL  36604. 

CATEGORIES  OF  MOmOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  sustain  an  injury  in 
performance  of  duty  as  an  employee  of 
U.S.  Customs. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  date  of  birth,  home  address, 
organization,  place  of  injury,  date  and 
hour  of  injury,  dependents,  occupation, 
cause  of  injury,  nature  of  injury, 
statement  of  witness,  supervisor's  report 
of  injury. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Sections  19  and  24  of  the 
Occupational  Safety  and  Health  Act  of 
1970;  84  Statute  1609,  1614.  29  U.S.C. 
668.  673  and  the  provisions  of  Executive 
Order  11807. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Labor  for  that 
agency's  official  use;  (2)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (3)  provide  information 
to  imions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  on  CA  forms.  The  CA  forms 
are  filed  in  folders,  alphabetically,  and 
placed  in  a  metal  file  cabinet. 
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retmevabuty: 

Each  CA  fonn  is  identified  by  the 
name  of  the  injured  employee  and  filed 
alphabetically  in  a  folder. 

safeguards:  I 

The  binder  is  placed  within  a  metal 
file  container  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
uniformed  security  personnel  and  only 
authorized  persons  are  permitted  in  the 
building. 

RETENTION  AND  D6POSAL: 

Notice  of  injury  reports  are 
maintained  in  the  employee's  OPF  and 
disposed  of  in  accordance  with  the 
Treasiuy  Records  Ckintrol  Manual. 
Copies  maintained  by  the  systems 
manager  are  maintained  at  location  for 
two  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Regional  Commissioner,  423  Canal 
Street,  New  Orleans,  LA  70130;  Port 
Director,  423  Canal  St.,  New  Orleans, 
LA  70130;  Port  Director,  150  N.  Royal 
St..  Mobile.  Alabama  36602;  Special 
Agent-in-Charge.  108  Decatur  St..  New 
Orleans.  LA  70130;  Special  Agent-in- 
Charge,  951  Government  St.,  Mobile, 
Alabama  36604. 

NOnnCATKM  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with  and  consists  solely  of 
information  supplied  by  the  injured 
employee,  his  supervisor,  appropriate 
witiiess  and  attending  physician  on  CA 
forms.  I 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
TraasuryACS  .125 

SYSTEM  NAME:  ' 

Intelligence  Log — ^Treasury/Customs. 

SYSTEM  location: 

U.S.  Customs  Air  Branch.  Bldg.  240 
PM-TUM.  Homestead  Air  Force  Base, 
Homestead.  FL  33030. 

CATECORKS  OF  MOIVDUALS  COVSRED  BY  THE 
SYSTEM: 

Persons  who  are  believed  to  be 
involved  in  activities  which  constitute, 
or  may  develop  into,  possible  violation 
of  Customs  and  related  laws. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Internal  Customs  Service  memoranda 
and  related  materials  regarding  the 
activities  of  individuals,  vessels,  or 
aircraft  believed  to  be  involved  in  acts 
which  are  contrary  to  Customs  and 
related  laws. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  afliended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUaES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  intelligence  log  is  maintained 
within  a  security  area. 

retrievabiuty: 

A  manual,  master  card  index,  is 
maintained  for  the  entire  system.  This 
index  includes  name  and/or  numerical 
identifier. 

SAFEGUARDS: 

The  information  files  and  master  card 
index  are  located  within  an  office  which 
is  locked  during  non-working  hours. 
The  building  is  guarded  by  U.S.  Air 
Force  Military  Police  and  only 


authorized  persons  are  permitted  in  the 
building. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  imtil  such 
time  that  it  has  been  determined  that 
there  is  no  longer  a  need  for  their 
existence,  at  which  time  the  oldest  files 
are  destroyed  under  Customs 
supervision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Air  Branch,  U.S.  Customs,  PM- 
TUM  Bid  240,  Homestead  Air  Force 
Base.  Homestead,  FL  33039. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  system: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d)(1).  (d)(2),  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See3lCFRl.36.) 

Treasury/CS  .127 

SYSTEM  NAME: 

Internal  Affairs  Records  System — 
Treasury/Customs 

SYSTEM  LOCATION: 

Security  Programs  Division.  Office  of 
Internal  Affairs,  1300  Pennsylvania 
Avenue,  NW.,  Room  8.4.D,  Washington, 
DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  employees; 
contractor  applicants/employees;  and 
applicants  for  positions  that  require  an 
investigation;  and  others  that  are 
principals  or  non-principals  in  an 
investigation  or  integrity  issue. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Background  investigations,  integrity 
investigations,  and  photographic 
images. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  Number  165,  revised,  as 
amended. 

PURPOSES: 

To  maintain  all  records  on  applicants, 
employees,  contractors,  and  contractor 
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applicants  relating  to  investigations 
conducted  by  Internal  Affiairs,  and  to 
support  personnel  and  administrative 
programs  of  the  Customs  Service. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUDMG  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2, 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation^ 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ASSESSING,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Investigative  records  are  maintained 
in  computers,  as  well  as  in  file  folders, 
in  metal  security  cabinets  secured  by 
government  approved  three-position 
combination  locks,  and  in  a  mobile  / 
filing  system  within  a  secured  area  uat 
is  alarmed  with  motion  detectors. 

retrkvabuty: 

These  records  are  indexed  by  name 
and/or  numerical  identifier  in  a  manual 
filing  system  and/or  computerized 
system. 


SAFEQUAROB: 

In  addition  to  being  stored  in  secured 
metal  containers  with  government 
approved  combination  locks,  mobile 
filing  system,  etc.,  the  containers  are 
located  in  a  locked,  alarmed  room,  the 
keys  of  which  are  controlled  and  issued 
to  the  custodians  of  the  files.  The 
security  specialists  and  administrative 
personnel  who  maintain  the  files  are 
selected  for  their  experience  and 
afforded  access  only  after  having  been 
cleared  by  a  full-field  background 
investigation  and  granted  appropriate 
security  clearances  for  critical  sensitive 
positions.  Those  departmental  officials 
who  may  occasionally  be  granted  access 
consistent  with  their  positions  to 
employ  and  concur  in  the  granting  of 
security  clearances  have  also  been 
investigated  prior  to  filling  critical- 
sensitive  positions. 

RETENTION  AND  DISPOSAL: 

The  file  records  are  maintained  as 
long  as  the  subject  of  the  investigation 
is  employed  by  the  U.S.  Customs 
Service  and  then  for  1  year  after  the 
subject  terminates  employment.  The 
files  are  then  transferred  to  the  Federal 
Records  Center  for  retention.  After 
transfer,  records  are  retained  by  the 
Federal  Records  Center  for  the  following 
period  of  time  and  then  destroyed: 
Background  Investigations — 15  years; 
Conduct  and  Special  Inquiry 
Investigations — 25  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Security  Programs  Division. 
Office  of  Internal  Affairs,  1300 
Pennsylvania  Avenue,  NW..  Room 
8.4.D,  Washington.  DC  20229. 

NOTIFICAnON  PROCEDURE: 

See  Customs  appendix  A  (31  CFR  part 
1,  subpart  C). 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  are: 
Employers;  educational  institutions; 
police;  government  agencies;  credit 
bureaus;  references;  neighborhood 
checks;  confidential  sources;  medical 
sources;  personal  interviews; 
photographic  images,  military,  financial, 
citizenship,  birth  and  tax  records;  and 
the  applicant's,  employee's  or 
contractor's  personal  history  and 
application  forms. 

EXEMPTIONS  CLAMIEO  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3). 


(d)(4),  (e)(1).  (e)(2).  (e)(3).  (e)(4).  (G).  (H) 
and  (I).  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2),  (k)(2)  and  (k)(5).  (See  31  CFR 
1.36.) 

Trw*ury/CS  .129 

SYSTEM  NAME: 

Investigations  Record  System — 
Treasury /Custom** 

SYSTEM  LOCATION: 

All  Office  of  Investigations  offices 
located  in  the  United  States  and  within 
each  Office  of  Investigations  office 
located  in  a  foreign  country.  (See 
Customs  appendix  A.) 

CATEGORIES  OF  INOfVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on 
individuals  who  may  bear  some 
necessary  relevance  to  investigations 
conducted  within  the  scope  of  authority 
of  the  Office  of  Investigations.  United 
States  Customs  Service.  The  categories 
include  but  are  not  limited  to:  (1) 
Known  violators  of  U.S.  Customs  laws: 
(2)  Convicted  violators  of  U.S.  Customs 
and/or  drug  laws  in  the  U.S.  and  foreign 
countries;  (3)  Fugitives  with  outstanding 
warrants.  Federal  or  State;  (4)  Suspect 
violators  of  U.S.  Customs  or  other 
related  laws;  (5)  Victims  of  violations  of 
the  U.S.  Customs  or  related  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  subject  records  may  contain  any 
identifying  or  other  relevant  information 
on  subject  individuals  which  might 
relate  to  the  following  categories  of 
investigations:  Smuggling.  Diamonds  & 
Jewelry;  Smuggling.  Liquor:  Smuggling. 
Narcotics;  Smuggling,  All  Other; 
Prohibited  Importations;  Navigation, 
Airplane  and  Vehicle  Violations; 
Neutrality  Violations;  Illegal  Exports. 
Baggage  Declaration  Violations: 
Customhouse  Brokers  and  Customs 
Attorneys;  Applications  for  Licenses; 
Theft,  Loss,  Damage  and  Shortage; 
Irregular  Deliveries:  All  Other  Criminal 
Cases;  Currency  Violations.  Organized 
Crime;  Personnel  Derelictions;  Other 
Departments,  Bureaus  and  Agencies: 
Federal  Tort  Claims:  Personnel         • 
Background  Investigations. 
Undervaluation  and  False  Invoicing; 
Petitions  for  Relief:  Drawback:  Marking 
of  Merchandise;  Customs  Bonds: 
Customs  Procedures;  Collections  of 
Duties  and  Penalties:  Trademarks  and 
Copyrights;  Foreign  Repairs  to  Vessels 
and  Aircraft.  Classification;  Market 
Value;  Dumping;  Countervailing  Duties. 

AUTNonmr  for  mamtenance  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended;  19 
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U.S.C.  2072;  Title  19,  United  States 
Code;  Title  18.  United  States  Code. 

ROUTME  USES  OF  RECOftOS  MAMTAMED  IN  THE 
SYSTEM,  iCLUOWG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  infonnation  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosiUBS  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRiEVmG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RKOROS  M  THE  SYSTEM: 


STORAGE: 

Records  are  maintained  in  both  hard 
copy  files  and  on  microfiche  which  are 
placed  in  locked  metal  containers. 

retrkvabuty:  I 

The  record  system  is  indexed  on  3  x 
5  file  cards  by  the  individual's  name 
and/ or  identification  number  and  by  the 
investigative  case  numbers  to  which  the 
information  relates.  The  hard  copy  and 
microfiche  records  are  retrieved  by 
means  of  the  investigative  case 
numbers. 

SAFEGUARDS: 

All  records  are  held  in  steel  cabinets 
and  are  maintained  according  to  the 
requirements  of  the  United  States 
Customs  Records  Manual  and  the 


United  States  Customs  Security  Manual. 
Access  is  limited  by  visual  controls  and/ 
or  a  lock  system.  During  normal 
working  hours,  files  are  either  attended 
by  responsible  Office  of  Investigations 
employees  or  the  file  area  is  restricted. 
The  office  in  which  the  records  are 
located  is  locked  during  non-working 
hours  and  the  building  is  patrolled  by 
imiformed  security  guards. 

retention  and  DISPOSAL: 

The  index  cards,  the  hard  copies  and 
microfiche  records  are  retained  in 
accordance  with  standard  Customs 
Service  record  retention  and  disposal 
procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20229. 

N0TIFKAT10N  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particiilar  individual.  {See  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  tmder  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTING  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any;  caimot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H) 
and  (I),  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 

Tr*uury/CS  .133 

SYSTEM  NAME: 

Justice  Department  Case  File — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Ave.,  ^4W.,  Washington, 


DC,  20229.  Office  of  the  Assistant  Chief 
Coimsel,  U.  S  Customs  Service,  10 
Causeway  Street.  Boston,  MA  02222. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  parties  in  litigation 
with  the  United  States  Government  or 
subunits  or  employees  or  officers 
thereof,  in  matters  which  affect  or 
involve  the  United  States  Customs 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Litigation  report  requests  and 
responses  thereto,  reports  of 
investigations,  internal  Customs  Service 
memoranda  summarizing  or  relating  to 
the  matter  in  controversy  and  other 
background  information  relating  to  the 
subject  matter  or  origin  of  the  litigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

28  U.S.C.  507;  19  U.S.C.  1603;  5 
U.S.C.  301;  E.O.  6166;  Treasury 
Department  Order  No.  165,  Revised,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  or  directly  to 
United  States  Attorneys  upon  request  to 
assist  in  representing  the  interests  of  the 
Government,  the  agency  or  officer  or 
employee  involved  in  the  litigation,  or 
to  other  agencies  involved  in  the  same 
or  similar  litigation;  (2)  disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
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28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  file  folder 
which  is  filed  in  an  unlocked  drawer 
within  a  metal  container. 

retrievabnjty: 

Each  case  file  is  identified  in  the  file 
folder  within  the  metal  container. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Counsel.  During  non- 
working  hours  the  room  in  which  the 
metal  container  is  located  is  locked. 

RETENTION  AND  DSPOSAL: 

The  files  are  retained  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief  Counsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20229; 
Assistant  Chief  Counsel,  10  Causeway 
Street,  Boston,  MA  02222. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORCS: 

The  information  contained  in  these 
files  originates  with  the  request  from  an 
appropriate  customs  official,  the 
Department  of  Justice  or  directly  fitim  a 
United  States  Attorney  or  other 
Government  agency  or  officer  which 
results  in  a  communication  regarding 
the  particular  case.  Information  in  this 
file  is  also  derived  from  reports  of 
investigation  regarding  the  enforcement 
of  civil  or  criminal  statutes  or 
regulations,  administrative  proceedings 
or  any  matter  affecting  or  involving  the 
United  States  Customs  Service  or  its 
officers  or  employees. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 


TrMsury/CS  .136 


SYSTEM  NAME: 

All  Liquidated  Damage,  Penalty,  and 
Seizure  Cases:  Prior  Violators — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  the  Director.  Fines  and 
Penalties  Office,  U.S.  Customs  Service. 
10  Causeway  Street.  Boston.  MA  02109; 
Office  of  the  Director,  Fines  and 
Penalties  Office.  U.S.  Customs  Service. 
P.O.  Box  1490.  St.  Albans.  VT  05478; 
and  Fines,  Penalties  and  Forfeitures 
Office,  Laredo,  TX  78044. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Prior  violators  of  Customs  Laws:  e.g. 
Customhouse  brokers,  individual  TIB 
violators,  liquidated  damage  cases, 
penalty  cases,  and  seizure  cases. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Name  and  case  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  infonnation  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  infonnation  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETMEVMG,  ACCESSMO,  RETAMMG,  0I8POSVIG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Stored  on  3  x  5  index  cards  and  in  file 
folders. 


RETRIEVABILrrY: 

Alphabetically;  by  name. 

safeguards: 
In  file  cabinet  in  locked  room  when 


not  m  use. 

retention  and  disposal: 

Boston  District  files  are  kept  for  two 
years  and  then  destroyed  on  site.  St. 
Albans  District  files  are  kept  for  five  (5) 
years  and  then  destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Fines  and  Penalties  Officer,  U.S. 
Customhouse,  Boston,  MA  02109.  Fines 
and  Penalties  Officer.  Post  Office  and 
Customhouse  Building,  St.  Albans.  VT 
05478;  and  Fines  and  Penalties  Officer, 
Laredo.  TX  78044. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from  the 
individual  at  the  time  the  violation 
occurs  and  from  penalty  notices  which 
are  issued  in  the  Penalties  section.  Also, 
the  Office  of  Investigations  provides  any 
information  developed  during  its 
investigation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TrMSury^CS  .137 
SYSTEM  name: 

List  of  Vessel  Agents  Employees — 
Treasury/U.S.  Customs. 

SYSTEM  LOCATION: 

Office  of  Director.  Mid-America 
Customs  Management  Center.  Chicago, 
IL  (see  Customs  appendix  A). 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  employed  by  Vessel  agents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses.  Social  Security 
numbers,  and  dates  and  places  of  birth 
of  persons  employed. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
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response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  AND  PfMCnCES  FOR  STOWNG, 
RrmiEVING,  ACCESSING,  RETAINING,  DISPOSING 
Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Open  file. 

retrievabiuty: 

Alphabetical  listing  of  employees  by 
vessel  agent  name. 


safeguards: 

The  file  described  is  maintained  in 
the  Office  of  the  Director,  Mid-America 
Customs  Management  Center,  Chicago, 
IL.  During  non-working  hours  the  room/ 
building  in  which  the  file  is  located  is 
locked.  Access  limited  to  authorized 
Customs  personnel.  i 

RETENnOMAND  DISPOSAL: 

Employee  name  retained  for  period  of 
employment  with  vessel  agent  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,,  as  appropriate,  Mid- America 
Customs  Management  Center,  Chicago, 
IL  (see  Location  above). 

NOTVICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

C0NTEST1NQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORCS:      | 

Submission  of  data  by  importing 
carrier  or  his  agent. 

EXEMPTIONS  CUMMED  FOR  THE  SYSTEM: 

None. 
TrMMury/CS  .138 

SYSTEM  name: 

Litigation  Issue  Files — ^Treasury/ 
Customs. 


SYSTEM  location: 

Office  of  Assistant  Chief  Counsel, 
Customs  Court  Litigation,  Second  Floor, 
26  Federal  Plaza.  New  York.  NY  10007. 

categorks  of  inoivbuals  covered  by  the 
system: 

Parties  in  litigation  before  the  United 
States  Customs  Court  (or  subunits  or 
employees  or  officers  thereof),  and  other 
individuals  with  knowledge  of  the 
issues  in  controversy,  e.g.,  trade 
witnesses,  foreign  or  domestic 
manufacturers,  etc. 

categorks  of  records  m  the  system: 

Litigation  report  requests  and 
responses  thereto,  reports  of 


investigations,  internal  Customs  Service 
memoranda  summarizing  or  relating  to 
the  matter  in  controversy  and  other 
background  information  relating  to  the 
subject  matter  or  origin  of  the  litigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

19  U.S.C.  1514-1516;  5  U.S.C.  301; 
Treasury  Department  Order  No.  165, 
Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Department  of  Justice  upon  request 
to  assist  that  Department  in  representing 
the  interests  of  the  Government,  or 
agency  involved  in  the  litigation;  (2) 
disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
.  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  sectirity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relates  to  an 
agency's  functions  relating  to  civil  and 
criminal  proceedings;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVmG,  ACCESSMO,  RETAMM6,  DISPOSING 

of  records  in  the  system: 

storage: 

Each  issue  file  is  inserted  in  a 
numerical  file  folder  (according  to  issue) 
which  is  filed  in  an  imlocked  drawer 
within  a  metal  container. 


RETRIEVABILrrv: 

Each  issue  filed  is  cross-indexed  in 
the  following  card  files:  (a)  By  name  of 
party — plaintiff;  (b)  by  issue;  and,  (c)  by 
titles  of  decided  cases. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Assistant  Chief 
Counsel  within  the  Federal  Building.  At 
all  times  the  room  in  which  the  metal 
container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  imiformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTBI  MANAQER(S)  AND  ADDRESS: 

Assistant  Chief  Counsel,  Customs 
Court  Litigation,  Second  Floor,  26 
Federal  Plaza,  New  York.  NY  10007. 

NOTFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

The  information  contained  in  these 
files  originates  with  the  receipt  of 
protest  reports  (based  on  information 
supplied  by  the  subject  individuals  or 
by  their  authorized  agents  or  attorneys) 
from  the  various  Ports  of  Entry  and/or 
litigation  report  requests  from  the 
Department  of  Justice  which  results  in 
a  written  report  to  that  Department 
regarding  the  facts  of  the  particular  case. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  fit)m  5  U.S.C. 
552a(c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4),  (G),  (H).  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  (See  31  CFR  1.36.) 

TrwwuryyCS  .144 


SYSTEM  name: 

Mail  Protest  File 


-Treasury/Customs. 


SYSTEM  location: 

Foreign  Mail  Branch,  1751  NW  79th 
Avenue,  Miami,  FL  33166;  Port  Director 
of  Customs,  P.O.  Box  17423. 
Washington.  DC  20041;  300  2nd  Ave., 
South  Great  Falls,  MT  59405;  P.O.  Box 
1641,  Honolulu,  HI  96806;  1000  2nd 
Ave.,  suite  2100,  Seattle,  WA  98104- 
1049;  U.S.  Customs  Mail  Facility,  Room 
416. 1675— 7th  Street,  Oakland. 
California  94615. 
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CATEGORKS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  formal 
protest  of  the  amount  of  duty  assessed 
against  mail  parcels. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  invoices,  and  other  pertinent 
documents  pertaining  to  protests. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  kept  in  file  folders  within 
a  metal  file  cabinet. 

RETRIEVABIUTY: 

Records  are  retrievable  by  name  or 
protest  niunber. 

SAFEGUARDS: 

Access  is  limited  to  appropriate 
personnel  and  the  office  is  locked 
during  non-working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director  of  Customs.  1751  NW 
79th  Avenue,  Miami,  FL  33166;  PO  Box 
17423.  Washington,  DC  20041;  405  W. 
Fourth  Ave.,  Anchorage.  AK  99501;  300 
2nd  Ave.  South,  Great  Falls.  MT  59405; 
335  Merchant,  Honolulu,  HI  96813;  511 
NW.  Broadway,  Portland,  OR  97209; 
555  Battery  Street,  San  Francisco,  CA 
94126:  1000  2nd  Ave.,  Suite  2100, 
Seattle.  WA  98104-1049. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTmG  RECORD  PROCEDURES:     ' 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

Source  of  information  is  from  the 
sender,  the  addressee,  the  Customs 
value  records,  and  the  manufacturer  of 
the  item. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Tr»uury/CS  .148 
SYSTEM  NAME: 

Military  Personnel  and  Civilian 
Employees'  Claims  Act  File — Treasury/ 
Customs. 

SYSTEM  location: 

Office  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229;  Office  of  the 
Assistant  Chief  Counsel,  Room  125.  U.S. 
Customhouse,  40  S.  Gay  Street, 
Baltimore,  MD  21202;  Associate  Chief 
Counsel,  U.S.  Customs  Service,  6  World 
Trade  Center,  New  York,  NY  10048. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  filing  claims  under  the 
Military  Personnel  and  Civilian 
Employees'  Claims  Act  of  1964. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Docimients  relating  to  the 
administrative  handling  of  the  claim 
and  documents  submitted  by  the 
claimant  in  support  of  the  claim. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  240-243;  5  U.S.C.  301;  31 
CFR  part  4;  Treasury  Department 
Administrative  Circular  No.  131,  August 
19, 1965;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCKS  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSING,  RETAMMG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted 
alphabetically  in  a  file  folder  which  is 
filed  in  an  unlocked  drawer  within  a 
metal  container. 

RETRKVABUTY: 

Each  case  file  is  identified  in  a 
manual  alphabetical  card  file  by  the 
name  of  the  person  who  filed  the  claim 
and  alphabetically  in  the  file  folder 
within  the  metal  container  by  the  name 
of  the  person  who  filed  the  claim. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  Customs 
Service  Building.  During  non-working 


hours  the  room  in  which  the  metal 
container  is  located  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Coimsel.  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229; 
Assistant  Counsel,  U.S.  Customhouse, 
40  S.  Gay  Street,  Baltimore,  MD  21202; 
Associate  Counsel,  U.S.  Customs 
Service,  6  World  Trade  Center,  New 
York,  NY  10048. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

The  information  contained  in  these 
files  originates  with  the  Treasury 
Department  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .151 
SYSTEM  NAME: 

Motor  Vehicle  Accident  Reports — 
Treasury/Customs. 

SYSTEM  LOCATION: 

National  Finance  Center,  U.S. 
Customs  Service.  6026  Lakeside  Blvd.. 
Indianapolis.  IN  46278. 

categories  of  individuals  covered  by  the 
system: 

U.S.  Customs  employees  involved  in 
automobile  accident  while  on  official 
duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  social  security  number,  home 
address,  telephone  number,  age,  title, 
date  of  accident,  place  of  accident, 
make,  year,  license  number  of  vehicles, 
description  of  accident,  information  on 
driver  of  other  vehicle. 
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AUTHOmrv  FOR  HAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Administrative 
Circular  No.  131.  dated  August  19,  1965, 
as  amended. 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations  or  in  connection 
with  criminal  law  proceedings;  (4) 
provide  information  to  a  congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCtES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSMG,  RETAINING.  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  an 
alphabetical  file  folder  which  is  filed  in 
an  unlocked  drawer  in  a  metal  file 
cabinet. 


retrievabuty: 

Each  case  file  is  in  a  file  folder 
designated  by  the  name  of  the  Customs 
employee  involved  in  the  automobile 
accident. 


safeguards: 

The  metal  file  cabinet  described  above 
is  maintained  within  the  area  assigned 


to  the  Regional  Safety  Coordinator 
within  the  office  of  the  Customs 
Management  Center.  Access  to  the 
building  during  non-working  hours  is 
controlled. 

RETENTION  AND  DISPOSAL: 

Files  are  maintained  at  location  for 
two  years  and  then  transferred  to  the 
Federal  Records  Center  where  they  are 
retained  for  four  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Nationeil  Finance  Center, 
U.S.  Customs  Service,  6026  Lakeside 
Blvd..  Indianapolis,  IN  46278. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  these  files 
originates  from  the  employee  involved 
in  the  automobile  accidents,  police 
report  and  report  of  investigation 
conducted  by  the  Office  of  Internal 
Affairs. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .156 
SYSTEM  name: 

Narcotic  Violator  File — Treasiuy/ 
Customs. 

SYSTEM  location: 

Fines,  Penalties  and  Forfeitures 
Office,  East  Great  Lakes  Customs 
Management  Center,  4455  Genessee  St., 
Buffalo,  NY  14225. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  been  found  in 
possession  of  any  controlled  substance 
within  the  Buffalo  District. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Alphabetized  cross  reference  of 
violators'  names  and  the  associated  case 
numbers  assigned  to  these  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDM4G  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 


prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Open  card  file  (3  x  5)  is  kept  in  metal 
flip  file. 

retrievabhjty: 

Narcotic  violator  files  are  cross- 
referenced  by  a  3  X  5  alphabetized  card 
which  contains  both  name  and  case 
number. 

SAFEGUARDS: 

Open  card  file  kept  in  the  Fines, 
Penalties  and  Forfeitures  Office  which 
is  locked  after  working  hours.  During 
working  hours,  a  staff  person  is  always 
in  the  office.  The  building  is  under  24 
hova  guard. 

RETENTION  AND  DISPOSAL: 

File  system  has  a  purge  date  of  two 
years  after  which  cross  reference  cards 
are  destroyed  and  case  numbered  file  is 
no  longer  accessible  by  name  of  the 
individual. 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Director,  East  Great  Lakes  Customs 
Management  Center,  4455  Genessee  St., 
Buffalo.  NY  14225. 

NOTmCATION  PROCEDURE: 

See  Customs  appendix  A. 
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RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  these  files  is 
obtained  from  Search/ Arrest  and 
Seiziire  Reports  transmitted  to  the 
Fines,  Penalties  and  Forfeitures  Office 
by  ports  and  stations  within  the  area. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .159 
SYSTEM  NAME: 

Notification  of  Personnel  Management 
Division  when  an  employee  is  placed 
under  investigation  by  the  Office  of 
Internal  Affairs — Treasury/Customs. 

SYSTEM  location: 

Human  Resources  Division,  East 
Texas  Customs  Management  Center, 
2323  S.  Shepherd  St.,  Suite  1200, 
Houston.  TX  77019. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Customs  employees  who  are 
suspected  of  misconduct. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

A  written  or  telephonic  notification 
made  by  the  Office  of  Internal  Affairs 
that  an  investigation  has  been  opened 
on  an  individual  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal.  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 


tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  or  in  connection  wiUi 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  coiuse  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

storage: 

Notifications  provided  by  the  Office 
of  Internal  Affairs  are  maintained  in  a 
file  folder  and  stored  in  a  metal  security 
cabinet  equipped  with  a  lock. 

RETRCVABUTY: 

The  file  contains  the  name  of  the 
employee;  therefore,  RetrievabiUty  is  by 
the  individual's  name. 

safeguards: 

A  metal  container,  described  above,  is 
maintained  within  the  area  assigned  to 
Personnel  Management.  Diuing  non- 
working  hours  the  room  in  which  the 
metal  container  is  kept  is  locked,  and 
access  to  the  building  is  controlled  at  all 
times  by  uniformed  guards. 

RETENTION  AND  DISPOSAL: 

The  name  file  is  retained  until 
notification  has  been  received  that  the 
investigation  has  been  canceled  or  on 
receipt  of  a  report  of  investigation  from 
the  Office  of  Internal  Affairs. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resoiures  Division, 
Ea$t  Texas  Customs  Management 
Center,  2323  S.  Shepherd  St.,  Suite 
1200,  Houston,  TX  77019. 

NOTIFICATION  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  only  source  of  notification  that  an 
employee  has  been  placed  under 
investigation  is  the  Regional  Director, 
Internal  Affairs. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c){3).  (d)(1).  (d)(2),  (d)(3),  (d)(4). 


(e)(1).  (e)(4),  (G),  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  (See  31  CFR  1.36.) 

Treatury/CS  .162 

SYSTEM  NAME: 

Organization  (Customs)  and 
Automated  Position  Management 
System  (COAPMS)— Treasury/Customs. 

SYSTEM  LOCATKM: 

Chief  Financial  Officer,  U.S.  Customs 
Service,  Washington,  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Customs  employees  by 
organizational  entity. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Position  control  number  and  other 
personnel  data  such  as  social  security 
number,  date  of  birth,  name,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUDMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tape. 

RETRIEVABHJTY: 

Records  are  indexed  by  organizational 
segment,  code,  position  control  number, 
and  name. 

SAFEGUARDS: 
Limited  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  magnetic 
tape  until  employee  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Division, 
U.S.  Customs  Service,  Washington,  DC 
20229. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 
RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 
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RECORD  SOURCE  CATEGORIES: 

COAPMS  is  composed  of  four  basic 
inputs — CF-105 — Position  Change 
Form — presently  prepared  by  the 
Headquarters  Personnel  Branch  and 
operating  offices:  Post  of  Duty  Codes- 
established  by  the  Accounting  Division; 
Ceilings-established  by  the  Budget 
Division;  and  CF-112-a  Request  for 
PPBS  Code  and  Standard  Abbreviation 
of  Position.  In  addition  to  these  four 
sources,  the  IRS  payroll  tape  has  many 
inputs — 1150, 1125,  50,  52,  union  dues, 
etc.,  and  Accoimting  tape  K  from  IRS. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 

TrMSury/CS  .163 
SYSTEM  name: 

Outside  Employment  Requests — 
Treasury/Customs. 


SYSTEM  LOCATKM: 

Located  in  Headquarters  and  Customs 
Management  Centers  and/or  appropriate 
Port  or  post  of  duty  office  of  employee 
making  request. 


CATEGORIES  Of  IN0IV10UALS  COVBtED  BY  THE 
SYSTEM: 

All  employees  engaged  in  outside 
employment. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 
Outside  employment  request. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDmC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POUCKS  AND  PRACTICES  FOR  STORING, 
RETRCVING,  ACCESSING,  RETAVNNG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

CF-3031  kept  in  manila  folder. 

RCTRCV  ABILITY: 

By  employee  name. 

SAFEGUARDS: 

Locked  file  cabinet  or  limited  access 
offices.' 


RETENTION  AND  06POSAL: 

Until  disengagement  from  outside 
employment  or  employee  separation. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  managerial  official  in 
each  headquarters.  Customs 
Management  Centers,  SAC,  port  of 
employee. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager,  provide 
your  name  and  social  security  niunber. 

RECORD  ACCESS  PROCEDURES: 

Write  to  System  Manager. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  System  Manager,  specify 
changes  you  are  requesting  and  provide 
your  name  and  social  security  number. 

RECORD  SOURCE  CATEGORIES: 

Employee  submission  of  Form  CF- 
3031. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .165 

SYSTEM  NAME: 

Overtime  Earnings — ^Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Passenger  Processing  Port  of  San 
Francisco,  San  Francisco  International 
Airport,  P.O.  Box  251867,  San 
Francisco,  CA  94125-1867;  Los  Angeles 
International  Airport,  1099  S.  LaCienega 
Blvd.,  Los  Angeles,  CA  90045;  Port 
Director,  300  S.  Ferry  Street,  Terminal 
Island,  San  Pedro,  CA  90731;  Port 
Director,  9  North  Crande  Ave.,  Nogales, 
AZ  85620;  Customs  Management  Center 
Director,  4740  N.  Oracle  Rd.,  Suite  310, 
Tucson,  AZ  85705;  San  Diego  Barge 
Office;  Offices  of  the  Port  Directors:  San 
Ysidro,  CA;  Andrade,  CA;  Calexico,  CA; 
Douglas,  AZ;  Las  Vegas,  NV;  Lochiel, 
AZ;  Lukeville,  AZ;  Naco,  AZ;  Oxnard, 
CA;  Phoenix,  AZ;  San  Luis  Obispo.  CA; 
San  Luis,  AZ;  Sasabe,  AZ;  Tecate,  CA; 
Tucson,  AZ;  Pembina,  ND;  Detroit,  Ml: 
Minneapolis,  MN;  Cleveland,  OH;  St. 
Louis,  MO;  Duluth,  MN;  Milwaukee, 
WI;  Office  of  the  Supervisory 
Warehouse  Officer,  U.S.  Customhouse, 
Room  103,  2nd  and  Chestnut  Streets, 
Philadelphia,  PA  19106;  Port  Director. 
U.S.  Customs  Service,  40  S.  Gay  St., 
Baltimore.  MD  21202-2004;  Port 
Director,  U.S.  Customs  Service,  111 
West  Huron  Street,  Buffalo.  NY  14202; 
Port  Director,  U.S.  Customs  Service,  127 
North  Water  Street,  Ogdenburg,  NY 
13669;  Port  Director,  U.S.  Customs 
Service,  312  Fore  Street,  Box  4688, 
Portland,  ME  04112;  Port  Director.  U.S. 
Customs  Service,  49  Pavilion  Avenue, 
Providence,  RI  02905;  Port  Director, 
U.S.  Customs  Service,  PO  Box  1490,  St. 
Albans,  VT  05478;  Port  Director,  U.S. 


Customs  Service,  10  Causeway  Street, 
Boston,  MA  02222;  U.S.  Customs 
Service,  Honolulu  International  Airport, 
Honolulu,  HI  96816,  and  maintained  at 
each  individual  port  within  the  south 
Texas  Customs  Management  Center. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Inspection  and  Control  employees 
participating  in  overtime  assignments. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  and  the  total  current  monetary 
earnings  computed  to  the  nearest  dollar. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 
office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  .the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  is  stored  on 
government  internal  control  personal 
computer  data  disks  and  the 
information  on  earnings  is  updated  on 
a  daily  basis. 

retrievabnjty: 

The  individual's  name  appears 
alphabetically. 

SAFEGUARDS: 

The  room  where  the  records  are  kept 
is  locked  at  other  than  regular  working 
hours.  Passwords  are  required  for  access 
to  records. 

RETENTION  AND  DISPOSAL: 

The  information  on  each  employee 
constantly  changes  and  is  maintained  as 
long  as  the  employee  is  working  in  the 
overtime  system. 

SYSTEM  MANAOER(S)  AND  ADDRESSES: 

Supervisory  Customs  Inspector, 
Station  1,  U.S.  Customs  Service,  555 
Battery  Street,  Room  111,  San  Francisco, 
CA  94125;  Director,  (Airport),  Los 
Angeles  International  Airport,  1109  S. 
LaCienega  Blvd.,  Los  Angeles,  CA 
90045;  Port  Director,  300  S.  Ferry  Street, 
Terminal  Island,  San  Pedro,  CA  90731; 
Port  Director,  9  North  Grande  Ave., 
Nogales,  AZ  85620;  Customs 
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Management  Center  Director.  4740  N. 
Oracle  Rd.,  Suite  310,  Tucson,  AZ 
85705;  San  Diego  Barge  Office;  Port 
Directors:  San  Ysidro,  CA;  Andrade,  CA; 
Calexico.  CA;  Douglas,  AZ;  Las  Vegas, 
NV;  Lochiel,  AZ;  Lukeville,  AZ;  Naco, 
AZ;  Oxnard,  CA;  Phoenix,  AZ;  San  Luis 
Obispo,  CA;  San  Luis,  AZ;  Sasabe.  AZ; 
Tecate,  CA;  Tucson,  AZ;  Directors: 
Chicago,  IL;  Pembina,  ND;  Detroit,  MI; 
Minneapolis,  MN;  Cleveland,  OH;  St. 
Louis,  MO;  Duluth,  MN;  Milwaukee, 
WI.  Port  Director  of  Customs,  77  SE  5th 
Street,  Miami,  FL  33131;  Port  Director  of 
Customs,  U.S.  Customhouse,  2nd  and 
Chestnut  Streets,  Philadelphia,  PA 
19106;  Port  Director  of  Customs,  U.S. 
Customs  Service.  Honolulu,  HI  96819. 

NOTVICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORDS  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORDS  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  actual 
overtime  earnings  made  by  each 
employee  in  the  system. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 


TfMSuryACS  .170 
SYSTEM  NAME: 

Overtime  Reports — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Service,  Office  of 
Investigations,  South  Central  Region, 
RDI,  423  Canal  Street,  New  Orleans,  LA 
70130:  SAC,  423  Canal  Street,  New 
Orleans,  LA  70130;  RA,  1719  West  End 
Building,  Room  303.  Nashville.  TN 
37203,  and  each  port  within  the  South 
Texas  Customs  Management  Centers. 

CATEGORCS  Of  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

All  special  agents  in  region  certified 
to  receive  premium  compensation. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Numbers  of  hours  worked  by  special 
agents  over  and  above  the  normal  40- 
hour  week. 

AUTHORITY  FOR  MAMTENANCE  Of  THE  SYSTBI: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

ROUTME  USES  Of  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  MCLUOMQ  CATEGORCS  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Provide  information  to  a  Congressional 


office  in  response  to  an  inquiry  made  at 
the  request  of  the  individual  to  whom 
the  record  pertains;  (2)  provide 
information  to  unions  recognized  as 
exclusive  bargaining  representatives 
under  the  Civil  Service  Reform  Act  of 
1978,  5  U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSMG,  RETAMMG,  AND 
OSPOSMG  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  forms  are  maintained  in  file 
folders  in  a  locked  cabinet. 

RETRcvawuty: 
Files  are  kept  in  alphabetical  order. 

SAFEGUARDS: 

During  non-working  hours  the  rooms 
in  which  the  above  described  containers 
are  located  are  locked. 

RETENTION  AND  DISPOSAL: 

These  files  are  destroyed  three  years 
after  special  agent  leaves  agency  or 
office. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Resident  Agent,  U.S.  Customs  Service, 
6125  Interstate,  Bay  11,  Shreveport,  LA 
71109;  Resident  Agent  in  Charge,  c/o 
Drug  Enforcement  Agency.  Little  Rock. 
AR  72211;  Resident  Agent.  Hoover 
Building.  Ste.  216B,  8312  Florida 
Boulevard,  Baton  Rouge,  LA  70806; 
Resident  Agent,  1  Government  Plaza, 
Rm.  423,  2909  13th  Street,  Gul^ort,  MS 
39501;  Resident  Agent  in  Charge,  U.S. 
Customs  Service,  U.S.  Federal  Building, 
Ste.  230,  Jackson.  MS  39269;  Resident 
Agent  in  Charge,  Station  1,  Box  10182, 
Houma.  LA  70363-5990;  Resident  Agent 
in  Charge,  101  E.  Cypress  Street.  Ste. 
106.  Lafayette.  LA  70502;  Resident 
Agent.  811  Bayou  Pines  Blvd.,  Lake 
Charles,  LA  70601;  Resident  Agent,  811 
Bayou  Pines  Blvd.,  Lake  Charles,  LA 
70601;  New  Orleans  Aviation  Branch. 
P.O.  Box  980,  Belle  Chasse,  LA  70037. 

NOTmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

Customs  appendix  A. 

CONTESTING  RECOM)  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORCS: 

The  information  contained  in  these 
files  originates  with,  and  consists  solely 
of  information  suppUed  by  employees. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Ti«Mury/CS  .171 
SYSTEM  NAME: 

Pacific  Basin  Reporting  Network. 


SYSTEM  LOCATION: 

Office  of  the  Special  Agent  in  Charge. 
U.S.  Customs  Service,  300  Ala  Moana 
Boulevard.  Room  7238.  Honolulu. 
Hawaii  96813. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  masters, 
operators,  pilots,  crew  members  and 
passengers  of  vessels  and  aircraft 
traveling  in  or  through  the  Pacific  Basin. 
The  Pacific  Basin  area  includes  the 
coimtries  of  northeast  Asia,  southeast 
Asia,  the  Pacific  islands  (both 
independent  and  non-independent), 
Australia,  New  Zealand,  United  States, 
Canada  and  Mexico. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 
This  system  of  records  included 
information  pertaining  to  individuals, 
aircraft  and  vessels  reporting;  vessel/ 
aircraft  name  and  registration  numbers; 
description  of  vessels  and  aircraft; 
departure  and  arrival  information;  and 
destination  locations.  Information  about 
individuals  includes  name,  date  of 
birth,  place  of  birth,  physical 
description,  nationality,  passport 
number,  address  and  occupation. 

AUTHORmr  FOR  MAMTENANCE  OF  THB  SYSTEM: 

19  U.S.C.  1433, 1459.  and  162;  49 
U.S.C.  App.  1590. 

PURPOSE(8): 

The  purpose  of  the  Pacific  Basin 
Reporting  Network  is  to  implement  a 
law  enforcement  data  base  containing 
records  with  identifying  and  other 
relevant  information  on  vessels,  aircraft 
and  individuals  traveling  in  or  through 
the  Pacific  basin  area,  and  where 
appropriate  to  disclose  this  information 
to  other  domestic  and  foreign  agencies 
which  have  an  interest  in  this 
information. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THIS 
SYSTEM,  MCLUDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal  agencies  and  to  state,  local/ 
territorial  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation  or  order,  or  license, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation;  (2)  disclose 
information  to  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
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discovery,  litigation,  or  settlement 
negotiations,  or  in  response  to  a 
subpoena,  where  relevant  or  potentially 
relevant  to  the  proceedings,  or  in 
connections  with  criminaJ  law 
proceedings;  (3)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal  | 
proceedings;  and  (4)  provide  ! 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation,  j 

POUCIES  AND  PfUCnCES  FOR  STORING, 
REmEVmC,  ACCESSING,  RETAMMG,  AND 
OePOSMG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  tape, 
magnetic  disc  and  hard  copy. 

RETRKVABfTY: 

By  name  (individual,  master  or  pilot); 
unique  identifiers  (date  of  birth, 
passport  number,  aircraft/vessel 
registration  number);  date,  place  of 
destination;  port  of  registry;  or  vessel 
description. 

SAFEGUARDS: 

All  officials  accessing  to  the  system  of 
records  have  had  a  full  field  background 
check  as  required  and  access  data  on  a 
need-to-know  basis  only.  Procedural 
and  physical  safeguards  are  utilized 
such  as  accountability,  receipt  records 
and  specialized  communications 
security.  The  data  system  has  an 
internal  mechanism  designed  to  restrict 
access  to  authorized  officials.  Hard-copy 
records  are  held  in  steel  cabinets  and 
are  maintained  according  to  the 
requirements  of  the  U.S.  Customs 
Reports  Manual  and  Customs  Security 
Manual.  Access  is  limited  by  visual 
controls  and/or  lock  system.  During 
normal  working  hours,  files  are  attended 
by  responsible  officials;  they  ju«  locked 
during  non-working  hours  and  the 
building  is  patrolled  by  uniformed 
security  guards.  i 

RETENTION  AND  DISPOSAL: 

The  records  are  periodically  updated 
to  reflect  changes  and  maintained  as 
long  as  needed,  then  shredded  and 
destroyed. 

SYSTEM  MANAGER  AND  ADDRESS:   ' 

Office  of  Special  Agent  in  Charge, 
U.S.  Customs  Service,  300  Ala  Moana 
Boulevard,  Room  7238,  Honolulu, 
Hawaii  96813. 

NOmCATWN  PROCEDURE: 

Pursuant  to  5  U.S.C.  552a(j)(2),  and 
(k)(2).  this  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 


the  system  contains  a  record  pertaining 
to  a  particular  individual. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  procedure"  above. 

CONTESTVIG  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORDS  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  need  not  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(d)(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H) 
and  (I),  (e)(5)  and  (e)(8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 

Traasury/CS  .186 

SYSTEM  NAME: 

Personnel  Search — ^Treasury/Customs. 

SYSTEM  location: 

Office  of  Investigations,  423  Canal 
Street,  New  Orleans,  LA  70130;  Special 
Agent  in  Charge,  951  Government 
Street,  Suite  700,  Mobile,  AL  36604. 
U.S.  Customs  Service,  Honolulu 
International  Airport,  Honolulu,  HI 
96810;  Ports  of  Entry,  Nogales,  AZ. 

CATEGORIES  OF  WDMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  indicating  unlawful  or 
suspicious  activity  that  might  result  in 
a  Customs  violation. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  phone  number,  place 
of  business,  physical  description, 
associates,  vessel,  automobile,  or  aircraft 
identified  with  make,  year,  license 
number  and  registration  of  vehicles, 
area  of  activity,  method  of  operation  and 
other  relevant  and  necessary 
information  on  individuals  suspected  of 
activity  contrary  to  law. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 


indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  NUCnCES  FOR  ST0RM6, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  standard 
Customs  file  folders  in  locked  metal 
cabinets. 

RETRIEV  ability: 

Records  are  indexed  by  identifying 
file  number  and  manually  retrieved. 

SAFEGUARDS: 

File  maintained  in  locked  metal  file 
cabinet,  the  keys  of  which  are  controlled 
by  the  custodian  of  the  files.  Those 
'  departmental  officials  who  may 
occasionally  be  granted  access, 
consistent  with  their  positions,  have 
been  cleared  by  a  full  background 
investigation  and  granted  appropriate 
security  clearance  for  critical  sensitive 
positions.  During  non-working  hours, 
the  room  housing  the  metal  cabinets  is 
locked. 

RETENTION  AND  disposal: 

Negative  Search  Reports  are  destroyed 
after  a  five  year  period.  Method  of 
disposal  is  shredding. 

SYSTEM  MANA0ER(S)  AND  ADDRESS: 

Director,  Office  of  Investigations,  U.S. 
Customs  Service,423  Canal  Street,  New 
Orleans,  LA  70130;  Port  Directors,  as 
applicable,  in  Mid-America  Customs 
Management  Center,  Chicago,  IL;  Port 
Director  of  Customs,  U.S.  Customs 
Service,  Honolulu,  HI  96819;  Port 
Directors  at  the  various  ports  of  entry  in 
the  Nogales,  AZ. 

NOinCATiON  procedure: 
See  Customs  appendix  A. 
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RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

The  information  in  this  system 
originates  with,  and  consists  solely  of, 
information  supplied  by  the  individual 
being  searched  and  the  patrol  officer 
doing  the  search. 

EXEMPTKMS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (d)(1).  (d)(2),  (d)(3),  (d)(4), 
{e)(l),  (e)(4)(G).  (H).  and  0).  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  (See  31  CFR  1.36.) 

TrMsury/CS  .190 

SYSTEM  NAME: 

Personnel  Case  File — Treasury/ 
Customs 

SY8THI  LOCATION: 

Office  of  the  Chief  Counsel.  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229;  Office  of  the 
Associate  Chief  Counsel.  U.S.  Customs 
Service,  Mid-America,  610  S.  Canal  St., 
Chicago,  IL  60607;  Associate  Chief 
Counsel  of  Customs,  6  World  Trade 
Center,  New  York,  NY.  10048;  Office  of 
Assistant  Chief  Counsel,  555  Battery  St., 
San  Francisco,  CA  94111;  Associate 
Chief  Counsel,  2323  S.  Shepherd  St., 
Houston,  TX  77019. 

CATEGORIES  OF  BIOMOUALS  COVERED  BY  THE 
SYSTBI: 

Current  or  former  Customs  Service 
employees  against  whom  disciplinary 
action  has  been  proposed  or  taken,  who 
have  filed  grievances,  and  who  have 
filed  complaints  under  the  Equal 
Opportunity  (EO)  Program,  in  most 
cases  where  administrative  proceedings 
have  been  instituted. 

CATEOORKS  OF  RECONOS  Bl  THE  SYSTBI: 

Reports  of  investigation  into  alleged 
employee  misconduct,  internal  Customs 
Service  memoranda  recommending 
disciplinary  action,  documents  relating 
to  the  institution  or  conduct  of 
disciplinary  proceedings,  documents 
relating  to  the  filing  and  administrative 
disposition  of  formal  and  informal 
grievances  and  docimients  relating  to 
the  filing  and  administrative  disposition 
of  EO  complaints. 

AUTHORITY  FOR  MABITENANCE  OF  THE  SYSTEM: 

Title  5,  United  States  Code;  5  U.S.C. 
301;  Title  5  Code  of  Federal  Regulations; 
Treasury  Departmental  Order  No.  165, 
revised,  as  amended. 


ROUTME  USES  OF  RECORDS  MABIT  AMED  IN  THE 
SYSTEM,  MCLUOBIG  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  the  Office  of 
Personnel  Management  (OPM)  in 
coimection  with  administrative  hearings 
and  to  the  Department  of  Justice  in 
coimection  with  court  proceedings 
resulting  from  appeals  from  decisions 
rmdered  at  the  administrative  level;  (2) 
disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
r^idation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violatidn  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (6)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUOES  AND  PRACTKE8  FOR  STORBIG, 
RETRKVBHQ,  ACCESSBIQ,  RETARMNG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted 
alphabetically  in  an  unlocked  drawer 
within  a  metal  container. 

RETRKVABUTV: 

Each  case  file  id  identified  in  a 
manual  alphabetical  card  file  by  name 
of  the  person,  and  each  case  file  is 
similarly  identified  in  alphabetical 
order  within  the  metal  container. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  Customs 


Service  building.  During  non-working 
hours,  the  room  in  which  the  metal 
container  is  located  is  locked.  Access  to 
the  building  is  controlled  at  all  times  by 
uniformed  guards. 

RETENTION  AND  disposal: 

These  files  are  retained  until  there  is 
.  no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  C«iter. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Chief  Counsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229; 
Associate  Chief  Counsel  of  Customs. 
U.S.  Customs  Service,  Mid-America, 
610  S.  Canal  St.,  Chicago,  IL  60607; 
Associate  Chief  Coimsel  of  Customs. 
New  York.  NY,  10048;  Assistant  Chief 
Counsel,  555  Battery  St..  San  Francisco. 
CA  94111. 

NOinCATION  PROCEDURE: 

See  Customs  appendix  A. 

record  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORDS  SOURCE  CATEOORKS: 

The  information  contained  in  these 
files  results  from  investigation  into 
alleged  misconduct  on  the  part  of 
Customs  Service  employees, 
recommendations  from  appropriate 
Customs  Service  field  personnel  that 
disciplinary  proceedings  be  instituted 
against  Customs  Service  employees,  the 
filing  of  EO  complaints  by  Customs 
Service  employees,  the  statements  of 
Customs  Service  employees  including 
the  employees  who  are  directly  affected 
by  the  administrative  proceedings,  and 
statements  or  other  information 
provided  by  private  non-govenmiental 
individuals. 

EXEMPTIONS  CLAMIED  FOR  THE  SYSTBI: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Traasury/CS  .193 

SYSTEM  name: 

Operating  Personnel  Folder  Files — 
Treasury/Customs. 

SYSTEM  location: 

Files  are  located  in  Headquarters, 
Customs  Management  Centers,  SACs, 
Area  Ports  and  other  post  of  duty  offices 
throughout  the  Customs  Service 
depending  upon  post  of  duty  of 
employee.  (See  Customs  appendix  A.) 
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categomes  of  moiviouals  covered  by  the 
system: 
Customs  employees,  present. 

CATEGOMES  OF  REC0«K)S  M  THE  SYSTEM: 

In  addition  to  the  appropriate 
Personnel  offices,  records  are  also 
maintained  by  district,  port,  or  other 
post  of  duty  management  on  persoimel 
matters  such  as,  but  not  limited  to 
name.  Social  Security  number,  awards, 
letters  of  appreciation,  promotions,  step 
increases,  memoranda,  forms  and 
materials  related  to  hiring,  address,  pay, 
transfer  and  separation,  service  time, 
salary,  phone,  education,  society 
memberships,  publications,  skills, 
chronological  work  history,  position 
descriptions,  reports  of  discussions  held 
with  employee  regarding  performance, 
copies  of  letters  written  to  employee 
concerning  performance,  overtime 
hours,  seniority  status,  leave,  overtime 
earnings,  productivity,  locator  card 
information,  and  related  employment 
records. 

AimwnrY  for  mamtenance  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

nouTME  uses  of  records  mamtamed  III  the 

SYSTBI,  MCUIDM6  CATEGORCS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used:  (1)  To  disclose  to 
the  public  for  employment  and  salary 
verification  upon  request.  (2)  To 
disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation.  (3)  To  disclose  information 
to  a  Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
-^relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit.  (4)  To  disclose 
information  to  a  coiirt,  magistrate,  or 
administrative  tribimal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings.  (5)  To  provide  information 
to  unions  recognized  as  exclusive 


bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114.  (6)  To  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRKVmG,  ACCESSING,  RETAINING,  DISPOSiNG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
and/or  on  index  cards,  ledgers,  and 
computer  disc. 

retrkvabnjty: 

Records  are  indexed  by  name,  or 
Social  Security  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets  or  in  secured  rooms  with 
limited  access. 

RETENTKW  AND  DISPOSAL: 

When  the  employee  leaves  the 
Customs  Service  through  transfer  or 
other  separation,  the  file  will 
immediately  be  forwarded  to  the  office 
maintaining  the  Official  Persoimel 
Folder.  There  it  will  be  screened  to 
insure  that  it  contains  no  documents 
that  should  be  permanently  filed  in  the 
Official  Persoimel  Folder  other  than 
exact  duplicates  of  papers  already  so 
filed.  The  file  and  its  contents  will  then 
be  destroyed. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Program  Management  Officers  at 
Headquarters,  local  Management 
Program  Officers  (MPOs)  in  Customs 
Management  Centers  and  SAC  offices, 
or  managerial  official  in  appropriate 
posts  of  duty  of  employee.  (See  Customs 
appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTWIG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEOORES: 

Information  in  this  system  of  records 
comes  fi-om  employee,  fi-om  personnel 
actions  as  noted  in  official  personnel 
folders,  and  from  supervisor. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TreasuryA:S  .196 
SYSTEM  name: 

Preclearance  Costs — ^Treasury/ 
Customs. 


SYSTEM  location: 

Customs  Management  Center,  10 
Causeway  Street,  Boston,  MA  02222. 

categories  of  mdiviouals  covered  by  the 
system: 

All  Customs  Inspectors  and  Foreign 
Service  employees  of  North  Central 
Region,  who  are  stationed  at  Toronto 
and  Montreal,  Canada. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Salaries,  living  allowances  and 
benefits  paid  to  employees  who  are 
stationed  at  Toronto  and  Montreal, 
Canada. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  mCLUOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seoirity 
clearance,  license,  contract,  grant,  or 
other  benefit:  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (5)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114;  (6)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 
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POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAMMQ,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  in  a  file  folder  within 
two  metal  file  cabinets  in  the  work  area 
of  the  Budget  Section. 

retrievabhjty: 

The  file  is  identified  as  the  "Pre- 
clearance Record"  which  contains  the 
names  of  all  employees  listed  in 
alphabetical  order  with  corresponding 
costs  associated  with  each  employee. 

safeguards: 

The  file  is  located  within  an  office 
that  is  locked  during  non-working 
hours.  The  building  is  guarded  by 
imiformed  security  police  and  only 
authorized  persons  are  permitted  entry 
to  the  building. 

RETENTION  AND  disposal: 

The  files  are  kept  for  three  years  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Customs  Management 
Center,  10  Causeway  Street,  Boston,  MA 
02222. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEQORKS: 

The  information  contained  in  the 
system  is  obtained  from  the  Bi-weekly 
Comprehensive  Payroll  Listing, 
Treasury  Form  2979,  supplied  by  the 
Payroll  Data  Center. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Trsasury/CS  .197 

SYSTEM  NAME: 

Private  Aircraft/Vessel  Inspection 
Reporting  System — ^Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Field  Operations,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 

categories  of  mdmduals  covered  by  the 
system: 

Names  of  pilots  and  vessel  masters 
arriving  in  the  United  States. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Names  and  personal  identifiers  of 
pilots,  vessel  masters,  and  owners  of 
vessels  with  appropriate  registration 


and/or  docimientation  numbers  and 
characteristics,  and  arrival  dates  at  port 
of  entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDtNG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent* 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCCS  AND  PRACTKES  FOR  STORMG, 
RETREVMG,  ACCESSMQ,  RETAINING,  DISPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  disc  and  tape  storage; 
microfiche. 

RETRCVABUTYl 

By  individual  name,  private  aircraft/ 
vessel  registration  number;  vessel  name. 

SAFEGUARDS: 

All  inquiries  are  made  by  officers 
with  full  field  background  investigation 
on  a  "need-to-know"  basis  only. 
Procedural  and  physical  safeguards  are 
utilized  such  as  accountability  and 
receipt  records,  guards  patrolling  the 
area,  restricted  access  and  alarm 
protection  systems,  special 
communications  security,  etc. 


RETENTION  AND  DISPOSAL: 

Customs  Form  178  (Private  Aircraft 
Inspection  Report)  is  destroyed  after 
entry  into  data  system. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Process  Owner,  Passenger  Operations 
Division,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,. 
Washington.  DC  20229. 

NOmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTWG  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Proposed  Customs  Form  1 78  (Private 
Aircraft  Inspection  Report)  which  will 
be  prepared  by  Customs  officers, 
unnumbered  forms  prepared  by  vessel 
masters  or  owners  who  report  their 
arrival  to  a  United  States  port  of  entry, 
and  other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(c)(3).  (d)(1),  (d)(2).  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  m.  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  (See  31  CFR  1.36.) 

TrMSury/CS  .201 

SYSTEM  name: 

Property  File-Non-Expendable- 
Treasury/Customs. 

SYSTEM  location: 

Offices  of  each  Port  within  the  Mid- 
America  Customs  Management  Center 
(see  Customs  appendix  A.);  Office  of 
Logistics  Management,  U.S.  Customs 
Headquarters,  1300  Pennsylvania 
Avenue.  NW..  Washington,  DC  20229; 
Office  of  the  Director,  Customs 
Management  Center.  San  Diego,  CA; 
Offices  of  the  Port  Directors:  San  Ysidro, 
CA;  Tecate,  CA;  Calexico,  CA;  Andrade, 
CA;  San  Diego  Barge  Office,  and  the 
Offices  of  the  Customs  Patrol  Division, 
San  Diego,  CA;  San  Ysidro,  CA; 
Calexico,  CA;  Tecate,  CA;  Port  Directors 
Office,  Entry  Control  Section  (see 
Customs  appendix  A.);  United  States 
Customs  Service,  PO  Box  1641, 
Honolulu.  HI  96806;  Federal  Building. 
Room  198,  511  NW.  Broadway, 
Portland,  OR  97209:  Management 
Program  Specialist,  U.S.  Customs 
Service,  555  Battery  Street,  Room  329, 
San  Francisco,  CA  94126. 

CATEGORES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  issued  non-expendable 
property. 
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CATEGOnES  OF  RECORDS  M  THE  SYSTEM: 

Receipts  for  badges,  cap  insignias. 
bonded  warehouse  keys,  identincation 
cards.  Government  driver's  licenses, 
fireanns  and  other  non-expendable 
property. 

MmWRHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTmE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTHI,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  ofBce  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 


POUCCS  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Locked  file  cabinet. 

RETRKVABILrrV: 

Folders  identified  by  individual's 
name. 


SAFEGUARDS: 

During  non-working  hours  the  room/ 
building  in  which  the  file  is  located  is 
locked.  Access  limited  to  authorized 
Customs  personnel. 

RETENTION  AND  disposal:         | 

Until  employee  separates/transfers. 
Transfer  to  National  Personnel  Records 
Center  (NPRC),  (CPR).  St.  Louis.  MO, 
thirty  days  after  employee  is  separated. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors  in  Mid-America  Region; 
Director,  Office  of  Logistics 
Management,  U.S.  Customs  Service, 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20229; 
Customs  Management  Center  Directors, 
Port  Directors,  and  Division  Directors 
within  the  San  Diego  Customs  District 
(see  Customs  appendix  A.);  Chief, 
Headquarters  Support  Branch,  Logistics 
Management  Division,  U.S.  Customs 
Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20229;  Local  Property 
Officer,  Room  228.  Federal  Building, 
Entry  Control  Section,  335  Merchant 
Street,  Honolulu,  HI  96813;  Director, 
Federal  Building,  Room  198,  511  NW. 
Broadway,  Portland,  OR  97209; 
Administrative  Officer,  U.S.  Customs 
Service,  555  Battery  Street,  Room  327, 
San  Francisco,  CA  94111. 


NOTIFICATKW  PROCEDURE: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
consists  of  receipts  of  employees 
receiving  non-expendable  property. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Traasury/CS  .206  f 

SYSTEM  NAME: 

Regulatory  Audits  of  Customhouse 
Brokers — ^Treasury/Customs. 

SYSTEM  LOCATION: 

Office  of  Regulatory  Audit,  United 
States  Customs  Service  Headquarters, 
1300  Pennsylvania  Avenue,  NW., 
Washington.  DC  20229,  and  at  each  of 
the  field  offices  of  Regulatory  Audit  (see 
Customs  appendix  A  for  addresses). 

CATEGORIES  OF  INOMOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  licensed  to  do  business 
pursuant  to  19  U.S.C.  1641. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

Audit  reports  of  customs  broker 
accounts  and  records;  correspondence 
regarding  such  reports;  Congressional 
inquiries  concerning  customs  brokers 
and  disposition  made  of  such  inquiries; 
names  of  officers  of  customs  broker 
firms,  license  numbers  and  dates  issued 
and  district  covered. 

AUTHORITY  FOR  MAVITENANCE  OF  THE  SYSTEM: 

19  U.S.C.  1641;  19  CFR  part  111.  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  MIHE 
SYSTEM,  INCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  state,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 


necessary  to  the  requesting  agency's 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit;  (3) 
disclose  information  to  a  court, 
magistrate,  or  administrative  tribimal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings;  (4)  provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relate  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETMEVING,  SAFEGUARDMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  custom  broker  permanent  file  is 
inserted  in  alphabetical  order  by  name 
of  the  firm  in  an  unlocked  drawer 
within  a  metal  file  cabinet  located  in 
one  or  more  regulatory  audit  offices. 
Each  customs  broker  work  paper  file  is 
similarly  stored,  but  maintained  in 
nimierical  order  by  audit  report  number. 

retrcvability: 

Each  broker  permanent  file  is  readily 
retrievable  when  the  name  is  given, 
while  the  workpaper  file  is  retrievable 
after  obtaining  the  audit  report  file 
number  from  within  the  permanent  file. 

SAFEGUARDS: 

The  files  described  above  are 
maintained  within  the  respective 
regulatory  audit  offices.  During  non- 
working  hours,  the  offices  in  which  the 
files  are  located  are  locked. 

RETENTION  AND  DISPOSAL: 

Customhouse  broker  files  are 
generally  retained  in  each  office  at  least 
three  years,  after  which  they  are  placed 
in  General  Service  Administration  long- 
term  archival  storage. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Regulatory  Audit, 
United  States  Customs  Service 
Headquarters,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229. 
and  the  Regional  Directors,  Regulatory 
Audit  at  each  of  the  regional  offices  (see 
Customs  appendix  A  for  addresses). 

NOTVKATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 
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CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

The  information  contained  in  these 
files  originates  in  connection  with 
customs  broker  audits  conducted  by  the 
regional  regulatory  audit  staffs.  The 
audits  may  be  supplemented  with 
information  furnished  by  the  Office  of 
the  Regional  Counsel,  Office  of 
Enforcement,  and  the  Office  of 
Regulations  and  Rulings.  These  audits 
include  examinations  of  brokers 
business  records,  including  data 
maintained  in  support  of  client  customs 
business. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  .207 

SYSTBI  NAME: 

Reimbursable  Assignment/Workticket 
System-Treasury/Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Service  Headquarters, 
1300  Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customs  Service  employees  who 
perform  reimbursable  services  and 
parties  in  interest  for  whom 
reimbursable  services  are  performed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address.  Social  Security 
number  or  importer  of  record  number 
assigned  by  the  Customs  Service, 
listings  of  reimbursable  overtime 
assignments  of  Customs  employees, 
bills  and  refund  checks  issued  to  parties 
in  interest,  travel  expenses  incurred  by 
Customs  employees  in  connection  with 
the  reimbursable  services. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

19  U.S.C.  261,  267.  and  1451;  19  CFR 
24.16  and  24.17;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165,  Revised,  as 
amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains:  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 


Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETTMEVMG,  ACCESSMG,  RETAINING,  OISPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  in  a  computerized  system 
utilizing  magnetic  tape  storage 
techniques. 

RETRIEV  ABILITY: 

The  information  in  this  system  is 
retrieved  by  the  individual's  Social 
Security  nimiber  or  by  the  individual's 
importer  of  record  niunber. 

SAFEGUARDS: 

Procedural  and  physical  safeguards 
are  utilized  such  as  accountability  and 
receipt  access,  guards  patrolling  the 
area,  restricted  access  and  alarm 
systems. 

RETENTION  AND  DISPOSAL: 

The  records  in  this  system  are 
retained  in  accordance  with  the 
requirements  of  the  Treasury  Records 
Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Field  Operations,  U.S.  Customs  Service 
Headquarters,  1300  Peimsylvania  Ave, 
NW.,  Washington,  DC  20229. 

NOTnCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORCS: 

The  information  in  this  system 
originates  with  the  receipt  of  a  request 
for  reimbursable  services  from  the  party 
in  interest.  In  addition,  information  in 
this  system  is  derived  from  Customs 
Form  5106  (Notification  of  Importer's 
Number/ Application  for  Importer's 
Number)  which  is  filed  with  the 
Customs  Service  by  the  importer,  and 
fit)m  Customs  Form  6082  (Work  Ticket) 
which  is  filed  by  the  Customs  Inspector 
who  performed  the  reimbursable 
services. 

EXEMPTIONS  CLAMKD  FOR  THE  SYSTBi: 

None. 
Tr«asury/CS  .206 

SYSTEM  NAME: 

Restoration  of  Forfeited  Aimual  Leave 
Cases — Treasury/Customs. 

SYSTEM  LOCATION: 

Located  in  U.S.  Customs  Service, 
National  Finance  Center,  Indiana[>oIis, 


Indiana,  and  Mission  support  Office  of 
each  Customs  Management  Center,  (see 
Customs  appendix  A  for  addresses). 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  U.S.  Customs 
Service  who  have  applied  for  restoration 
of  forfeited  annual  leave. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Employee  applications  for  restoration 
of  leave.  Management  decisions  on 
employee  applications  for  r^toration  of 
leave.  Applicable  regulations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  m  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevadt  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  coimsel  or  witnesses  in  the 
couj^e  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

pouccs  and  practices  for  storing, 
retrieving,  accessing,  retammg,  disposmg 
of  records  m  the  system: 

storage: 
Records  are  stored  in  manila  folders. 

retrkvabnjty: 
Records  are  indexed  by  name. 

safeguards: 

Records  are  maintained  in  locked 
files. 
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RETENTION  AND  nSPOSAL: 

Records  are  retained  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Ck>ntrol  Manual.   | 

SVaTEM  MANAGEn(S)  AND  ADDRESS: 

Mission  Support  Officer  in  each 
Customs  Management  Center,  and  the 
Director,  National  Finance  Center, 
Indianapolis,  Indiana.        i 

NomcATiON  procedure: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTWIG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Evidential  materials  supporting 
employee  applications  for  restoration  of 
forfeited  annual  leave.  Evidential 
materials  supporting  management 
decisions. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 
TrMSury/CS  .209 

SYSTEM  NAME: 

Resumes  of  Professional  Artists — 
Treasiuy/Customs. 


SYSTEM  location: 

Area  Director,  New  York  SeapoEt 
Area.  6  World  Trade  Center,  New  York, 
NY  10048. 

CATEGORES  of  MOIVIDUALS  covered  BY  THE 
SYSTEM: 

Professional  Artists. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Artist's  name  and  professional  art 
background. 


AUTMonmr  for  mamtenance  of  the  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCUIOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  AND  PRACTICES  FOR  STORMG, 
RETMEWM,  ACCESSMG,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Paper. 

RETRCVA8UTY: 

Alphabetical  listing. 


•SAFEGUARDS: 

Filing  cabinet,  office  locked  at  end  of 
day. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  the  requirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Area  Director  New  York  Seaport  Area, 
6  World  Trade  Center,  New  York,  NY 
10048. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Resimie  information  provided  by 
artist. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Treasury/CS  ^11 
SYSTEM  NAME: 

Sanction  List — Treasury/Customs. 

SYSTEM  location: 

Director,  U.S.  Customs,  National 
Finance  Center,  P.O.  Box  68907, 
Indianapolis,  Indiana  46228. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  indebted  to  the 
United  States  Government  for  bills  that 
are  impaid  and  past  due. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Listing  is  issued  weekly  showing 
individual's  name  and  address  plus 
number  and  amount  of  unpaid  and  past 
due  bills. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301:  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRCVMG,  ACCESSING,  RETAMMG,  DISPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Each  sanction  list  is  stored  in  a  file 
drawer  in  an  unlocked  file  cabinet. 


RETTMEVABaJTY: 

Each  sanction  list  is  identified  by 
month  and  year  of  issuance. 

SAFEGUARDS: 

The  file  cabinet  described  above  is 
maintained  within  the  area  assigned  in 
the  Customs  Office.  During  non-working 
hours  the  room  and/or  building  in 
which  the  file  cabinet  is  located  is 
locked. 

RETENTION  AND  DISPOSAL: 

Retained  in  Customs  Office  for 
minimiim  of  one  year.  Disposal  in 
accordance  with  Records  Control 
Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  U.S.  Customs,  National 
Finance  Center,  P.O.  Box  68907, 
Indianapolis,  Indiana  46022. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A- 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  listing  is 
secured  from  CF  6084  Bill  Form  issued 
to  each  individual  and  correspondence 
files  maintained  for  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  ^12 

SYSTEM  name: 

Search/ Arrest/Seizure  Report — 
Treasury/Customs. 

SYSTEM  location: 

Office  of  Investigations,  Offices  of  the 
U.S.  Customs  Service.  (See  Customs 
appendix  A.) 

CATEGORIES  OF  MDIVKHJALS  COVERED  BY  THE 

system: 

Persons  who  have  or  may  have 
violated  a  law  of  the  United  States. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  alias,  date  of  birth,  age, 
personal  data,  addresses,  home  and 
business  telephone  numbers, 
occupation,  backgroimd  information, 
associations,  license  number  and 
registration  number  of  vehicle,  vessel 
and/or  aircraft,  mode  of  entry  of 
individual  or  contraband,  fingerprints, 
pictures,  declaration  forms,  cash 
receipts,  receipt  for  seized  goods,  all 
other  forms  pertinent  to  the  case,  such 
as  Notice  to  Master,  etc. 
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AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasmy  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statue, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciirity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
coiuse  of  civil  discovery,  htigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency"s 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCES  AND  PRACnCCS  FOR  STORMG, 
RETRCVMQ,  ACCESSMG,  RETAMNG,  OSPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

storage: 

Each  case  is  placed  in  a  folder  which 
is  filed  in  numerical  order  according  to 
the  assigned  case  file  number.  These 
files  are  kept  in  a  locked  metal  cabinet. 

RETMEVABUTV: 

The  above-mentioned  case  file 
numbers  are  cross-indexed  by  name  to 
such  numbers,  and  cards  are  filed 
alphabetically  within  a  metal  file  box. 

SAFEGUARDS: 

The  metal  file  cabinet  and  the  metal 
file  box  are  located  within  an  office  that 
is  locked  during  non-working  hours. 


RETENTION  AND  DISPOSAL: 

These  cases  are  retained  for  a  period 
of  three  years  after  which  they  are 


destroyed  together  with  related  index 
cards. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Special  Agent  in  Charge.  (See 
Customs  appendix  A.) 

NOTnCATKM  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORCS: 

See  "Categories  of  individuals 
covered  by  die  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  {\),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

TrMsury/Custonw  .213 

SYSTBINAJIIE: 

Seized  Asset  and  Case  Tracking 
System  (SEACATS). 

SVSTBI  LOCATION: 

Office  of  Information  and  Technology, 
U.S.  Customs  Service,  1300 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20229. 

CATEGORCS  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Owners,  claimants,  and  other 
interested  parties  to  seized  property;  (2) 
those  who  have  been  administratively  or 
criminally  charged  with  violations  of 
Customs  laws  and  regulations,  and  other 
laws  and  regulations  enforced  by  the 
Customs  Service,  U.S.  Secret  Swvice, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  and  the  Internal  Revenue 
Sovice;  (3)  purchasers  of  forfeited 
property. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Includes  records  containing 
information  related  to  property  that  was 
forfeited  or  seized  by  the  U.S.  Customs 
Service,  the  U.S.  Secret  Service,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  such  as:  (1)  Individual  and 
business  names,  (2)  phone  numbers,  (3) 
identifying  numbers,  (4)  dates,  (5)  types 
of  violations,  (6)  parties  entitled  to  legal 
notice,  (7)  parties  who  are  legally  liable, 
(8)  case  information  pertaining  to 
violation,  (9)  bond  information,  (10) 
entry  documentation,  (11)  petitions  and 
supplemental  petitions,  (12)  reports  of 
investigation  concerning  the  fine. 


penalty  or  forfeiture,  (13)  information 
related  to  internal  review  and 
consideration  of  request  for  relief,  (14) 
offer  information. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended.  19 
U.S.C.  66, 1618. 1624;  19  CFR  parts  171 
and  172. 

PURPOSE(s): 

The  purpose  is  to  provide  Customs 
and  the  Treasury  Executive  Office  of 
Asset  Forfeiture  with  a  comprehensive 
system  for  tracking  seized  and  forfeited 
property,  penalties,  and  liquidated 
damages  from  case  initiation  to  final 
resolution. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  TNE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  Disclose  information  to  a 
court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosure  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation  or 
settlement  negotiations,  or  in  response 
to  a  subpoena,  in  connection  with 
criminal  law  proceedings;  (3)  Disclose 
information  to  a  Federal,  State,  or  local 
agency,  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information,  which 
has  requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (4)  Provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (5)  Provide  information  to 
the  news  media  in  accordance  with 
guidelines  contained  in  28  CFR  50.2 
which  relates  to  an  agency's  functions 
relating  to  civil  and  criminal 
proceedings. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG.  ACCESSING,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media. 
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RETMEVABUTY:  { 

By  identification  codes,  name,  phone 
number,  identifying  number,  and  date 
and  type  of  violation.. 

SAFEGUARDS: 

Access  to  the  computer  area  is 
controlled  by  a  security  pass 
arrangement  and  personnel  not 
connected  with  the  operation  of  the 
computer  are  prohibited  from  entering. 
At  ports  of  processing,  terminal  rooms 
are  under  close  supervision  during 
working  hours  and  locked  after  the  close 
of  business.  Users  gain  access  to  the 
system  by  unique  identification  code 
and  password.  Access  is  on  a  need-to- 
know  basis  only.  Passwords  are  changed 
frequently  to  enhance  security. 

RETEHmON  AND  nSPOSAL: 

Files  are  periodically  updated  to 
reflect  changes  and  are  disposed  of  in 
accordance  with  the  requirements  of  the 
National  Archives  and  Records 
Administration's  record  retention 
schedule. 


SYSTEM  HANAGER(S)  AND  ADDRESS: 

"  Assistant  Commissioner,  Office  of 
Information  and  Technology,  U.S. 
Customs  Service.  1300  Pennsylvania 
Ave.  NW.,  Washington,  DC  20229. 

NonncATKM  procedure:        I 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTWG  RECORD  PROCEDURES: 

Since%is  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any,  cannot  be 
inspected,  the  system  may  not  be 
accessed  imder  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record.  I 

RECORD  SOURCE  CATEGORIES: 

This  system  of  records  is  exempt  from 
the  Privacy  Act  provision  which 
requires  that  record  source  categories  be 
reported.  (See  "Exemptions  Claimed  for 
the  System,"  below.) 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3).. (e)(4)  (G).  (H) 
and  (I),  (e)(5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 


Treasury/CS  .214 

SYSTEM  NAME: 

Seizure  File — Treasury/Customs. 

SYSTEM  LOCATION: 

Special  Agent  in  Charge,  Room  508, 
U.S.  Customs  Service,  6  World  Trade 
Center,  New  York,  NY  10048. 

CATEGORIES  Of  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Ship  masters,  ship  crew  members, 
longshoremen,  vessels,  private  aircraft, 
private  vessels,  individuals  from  whom 
seizures  have  been  made,  or  upon 
whom  Memoranda  of  Information 
Received  and  Reports  of  Investigation 
have  been  written. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Memoranda  of  Information  Received 
and  reports  of  Investigation  which  are 
reports  from  law  enforcement  agencies 
of  suspects  or  arrests.  Reports  of 
Seizures  by  Customs,  other  information 
indicating  violators  or  suspected 
violators. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 


third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manila  files  within  metal  file 
cabinets. 

retrievabhjty: 

Alphabetical;  for  aircraft  or  car  by 
number;  by  seizure  number;  by  name  of 
individual.  -  ' 

SAFEGUARDS: 

Room  has  a  24-hour  guard  and  is 
locked. 

RETENTION  AND  DISPOSAL: 

Seizure  files  are  maintained  for  three 
years  after  final  disposition.  Memoranda 
of  Information  Received  are  maintained 
as  long  as  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Patrol  Division.  U.S. 
Customs  Service.  6  World  Trade  Center. 
New  York,  NY  10048. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  the  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (d){l).  (d)(2).  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.> 

Tr«asury/CS  .215 

SYSTEM  name: 

Seizure  Report  File — ^Treasury/ 
Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Mail  Facility,  Room 
416. 1675-7th  Street.  Oakland,  C\ 
94615. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  to  whom  prohibited 
merchandise  is  addressed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  property  description, 
estimated  foreign  value,  duty,  domestic 
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value,  circumstances  of  seizure,  sender, 
section  of  law  violated,  delivery  to  San 
Francisco  seiz\ire  clerk. 

AimtonnY  for  mabitenance  of  the  system: 

5  U.S.C.  301 ;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

routine  uses  of  records  MABfTAMEO  M  THE 

system,  mcluomg  cateoorks  of  users  and 
the  purposes  of  such  uses: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statue, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  infonnation  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  secxuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

policies  AND  PRACTICES  for  STOfVNQ, 
RETRCVMQ,  ACCESSBIG,  RETAMMQ,  DKPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  on  Customs  Form  6051 
Custody  Receipt  for  Retained  or  Seized 
Property  and  Customs  Form  151- 
Search/ Arrest/Seizure  Report.  Those 
forms  are  placed  within  file  folders 
which  are  located  in  a  metal  file  cabinet. 

RETRCVABKJfTY: 

Each  Seizure  Report  and  Custody 
Receipt  (stapled  together)  are  identified 
by  the  name  of  the  person  to  which  the 
seized  items  are  addressed  and  the 
names  are  filed  by  seizure  number  by 
fiscal  year. 


safeguards: 

The  file  folders  are  placed  within  a 
metal  cabinet  which  is  located  within 
an  office  that  is  locked  during  non- 
working  hours.  The  building  is  guarded 
by  uniformed  security  police  and  only 
.  authorized  persons  are  permitted  in  the 
building. 

RETENTION  AND  disposal: 

Last  three  fiscal  years  records  are  kept 
in  a  file  cabinet  in  the  office. 

SYSTEM  MANAQBKS)  AND  ADDRESS: 

Chief,  Mail  Branch.  See  location 
above. 

NOmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTWQ  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

The  information  in  this  system 
originates  with  and  consists  of 
information  obtained  frtim  mail 
shipments. 

EXEMPTKMB  CLAMED  FOR  THE  SVSTBI: 

None. 
TrMMiry/CS  .224 
tVSTBINAME: 

Suspect  Persons  Index-Treasury/ 
Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Officers  located  at  the 
following  addresses:  300  2nd  Avenue, 
So.,  Great  Falls,  MT  59405;  555  Battery 
Street,  San  Francisco.  CA  94111;  1000 
2nd  Ave.,  Suite  2100,  Seattle.  WA 
98104. 

CATEGORCS  OF  MDMOUALS  COVERED  BY  THE 

system: 

Persons  siispected  of  violation  of 
Customs  Laws. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Name  and  related  file  number. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasiuy  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statue, 
rule,  regiilation,  order,  or  license,  where 


the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  whidi  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  infonnation  to 
third  parties  during  the  coiuse  of  an 
investigation  to  the  extent  necessary  to 
obtain  infonnation  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTKES  FOR  STORMQ, 
RETRKVMQ,  ACCESSMG,  RETAMMQ,  OtSPOSMQ 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  folders  and  stored  in 
metal  file  cabinet. 

RETRIEVABHJTY: 

The  office  and  building  are  locked 
during  non-working  hours. 

safeguards: 
Alphabetical  by  use  of  cross  index. 

retention  AND  DSPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  Records  Disposal 
Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors  of  Customs.  See 
location  above. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  .226 

SYSTEM  NAME: 

Television  System — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  Port  Directors  at  ports  of 
entry. 


53026 


Federal  Register /Vol.  66,  No.  202  /  Thursday,  October  18,  2001 /Notices 


CATEGOfllES  Of  MOMOUALS  COVERED  BY  THE 

system: 

Persons  involved  in  incidents  related 
to  a  secondary  search  and  subsequent 
disturbance  while  entering  the  United 
States  from  Mexico. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

An  audio-video  cassette  recording  of 
persons  being  escorted  into,  as  well  as 
inside,  the  secondary  offices  of  the 
Customs  area  of  the  Port  of  Entry. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  system: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended,  and 
the  Customs  Regulations,   j 

ROUTME  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTBi,  MCUNMNG  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  coiul,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACnCES  FOR  STORMG. 
REmEVMG,  ACCESSMG,  RETAMMG.  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Audio-video  cassette. 


retrievamlity: 
By  subject's  name,  date, 


and  time. 


SAFEGUARDS: 

Cassettes  are  under  control  of  Port 
Director  and  released  only  to  the  courts 
when  subpoenaed  or  when  requested  to 
be  reviewed  by  subject  and  his  attorney. 

RETENTION  AND  DISPOSAL: 

All  cassettes  with  incidents  are 
retained  for  six  months.  Those  on  which 
some  action  may  be  taken  are  retained 
for  one  year  or  close  of  the  case. 
Cassettes  are  reusable.  Therefore, 
erasure  occurs  when  new  recording 
takes  place. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Port  Directors  offices. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTWG  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORES: 

Audio-video  recording  of  persons 
being  escorted  into  the  Customs  area. 

EXEMPTIONS  CUUHED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .227 
SYSTEM  NAME: 

Temporary  Importation  Under  Bond 
(TIB)  Defaulter  Control  System— 
"Treasury/Customs. 

SYSTEM  LOCATION: 

U.S.  Customs  Service,  Office  of 
Investigations,  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  denied 
T.I.B.  privileges  because  of  failure  to 
pay  outstanding  liquidated  damages. 

CATEGORES  OF  RECORDS  9*  THE  SYSTEM: 

Individual's  name,  personal 
identifying  numbers  and  characteristics, 
address,  company  and  case  description, 
etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute. 


rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETWEVMO,  ACCESSMG,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

(1)  Magnetic  disc  and  tape  storage;  (2) 
Hard  Copy;  (3)  Microfiche  files. 

retrcvabuty: 
Indexing  is  by  violator  name. 

SAFEGUARDS: 

All  inquiries  are  made  by  officers 
with  full  field  background 
investigations  on  a  "need  to  know" 
basis  only.  Procedural  and  physical 
safeguards  are  utilized  such  as 
accoimtability  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  communications  security,  etc. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  the  reqiiirements  of  the  Treasury 
Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW, 
Washington.  DC  20229. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 
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RECORD  SOURCE  CATEGORES: 

Customs  officers  completing  Customs 
Form  164  (TECS-TIB  Defaulter  Control). 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .232 

SYSTEM  NAME: 

Tort  Claims  Act  File — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  the  Associate  Chief  Coimsel, 
U.  S.  Customs  Service,  One  World  Trade 
Center,  Suite  740,  Long  Beach,  CA 
90831;  Associate  Chief  Counsel  of 
Customs,  6  World  Trade  Center,  New 
York,  NY  10048;  Office  of  the  Associate 
Chief  Counsel,  U.S.  Customs  Service 
(Chicago),  610  South  Canal  St.,  Chicago, 
IL  60607;  Office  of  Associate  Chief 
Counsel  (Houston),  2323  South 
Shepherd  Drive.,  Houston,  TX  77019; 
Office  of  the  Chief  Counsel,  U.S. 
Customs  Service  Headquarters,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229;  Office  of  Assistant  Chief 
Counsel,  555  Battery  Street,  San 
Francisco,  CA  94126;  and  Office  of 
Assistant  Chief  Coxmsel,  1000  Second 
Avenue,  Suite  2200,  Seattle,  WA  98104. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Private  persons  who  have  filed  or  may 
file  claims  under  the  Federal  Tort 
Claims  Act  for  property  damage  or 
personal  injury  allegedly  caused  by  a 
wrongful  or  negligent  act  or  omission  on 
the  part  of  a  Customs  Service  employee 
while  acting  within  the  scope  of  his 
emplojrment. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Reports  of  Investigation  regarding 
accidents  involving  Customs  employees, 
doomients  relating  to  the  administrative 
handling  of  the  claims  filed  thereon, 
and  documents  submitted  by  the 
claimant  in  support  of  the  claim. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

28  U.S.C.  2672,  et  seq;  28  CFR  14.1, 
et  seq;  31  CFR  3.1,  et  seq:  Treasury 
Department  Administrative  CirciUar  No. 
131,  dated  August  19, 1965. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMG  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 


an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  cormection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  diuing  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSMG,  RETAMMG,  OISPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted  in  a 
niunerical  file  folder  which  is  filed  in  an 
unlocked  drawer  within  a  metal 
container. 

RETREVABILnY: 

Each  case  file  is  identified  in  the 
numerical  file  folder  within  the  metal 
container  by  the  name  of  the  person 
who  has  filed  or  may  file  a  claim. 

SAFEGUARDS: 

During  non-working  hours  the  room 
in  which  the  metal  container  is  located 
is  locked,  and  access  to  the  building  is 
controlled  at  all  times  by  uniformed 
guards. 

RETENTION  AND  06POSAL: 

Tort  claim  files  are  retained  until 
there  is  no  longer  any  space  available 
for  them  within  the  metal  container,  at 
which  time  the  oldest  closed  files  are 
transferred  to  the  Federal  Records 
Centers. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel,  U.  S. 
Customs  Service,  One  World  Trade 
Center,  Suite  741,  Long  Beach,  CA 
90832;  Associate  Chief  Counsel,  U.S. 
Customs  Service,  6  World  Trade  Center, 
New  York,  NY  10048;  Associate  Chief 
Counsel  of  Customs,  610  South  Canal 
St.,  Chicago,  IL  60607;  Associate  Chief 
Counsel,  2323  South  Shepherd  Drive., 
Suite  1246,  Houston,  TX  77019;  Chief 
Counsel,  U.S.  Customs  Service 
Headquarters,  1300  Pennsylvania 


Avenue,  NW,  Washington,  DC  20229; 
Office  of  Assistant  Chief  Counsel,  555 
Battery  Street,  San  Francisco,  CA  94126; 
and  Office  of  Assistant  Chief  Counsel, 
1000  Second  Ave.,  Suite  2200,  Seattle, 
WA  98104-1049. 

NOTIFICATION  procedure: 

See  Customs  appendix  A. 

record  access  procedures: 
See  Customs  appendix  A. 

CONTESTMQ  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORES: 

The  information  contained  in  these 
files  originates  with  a  Standard  Form  95 
(Claim  for  Damage  or  Injury)  which  is 
completed  and  filed  with  the  Customs 
Service  by  the  claimant.  Using  these 
forms  as  a  basis,  investigations  are 
conducted  by  authorized  Customs 
Service  investigative  personnel  in  order 
to  determine  the  fects  surroimding  the 
claims.  During  these  investigations 
information  may  be  elicited  from 
Customs  Service  employees,  private 
persons,  or  any  other  parties  who  may 
have  information  regarding  the  facts 
surrounding  the  claims.  When  a  claim  is 
not  filed,  the  information  is  limited  to 
the  investigative  reports  of  the  property 
damage  or  personal  injury. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (d)(1),  (d)(2).  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  .234 


SYSTEM  NAME: 

Tort  Claims  Act  File 
Customs. 


-Treasury/ 


SYSTEM  location: 

Offices  of  the  Director,  Customs 
Management  Center,  Mid-America, 
Chicago,  IL,  Ports,  and  South  Texas 
Customs  Management  Center.  (See 
Customs  appendix  A.) 

categories  of  mdmouals  covered  by  the 
system: 

All  individuals  presenting  claims  of 
damage  to  personal  property  resulting 
from  Customs  activities. 

categories  of  records  in  the  system: 

Written  damage  claims  supported  by 
estimates,  bills,  claim  forms  and 
internal  Customs  Service  memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  CFR  part  3;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165,  revised,  as 
amended. 
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ROUTWE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  MCUJOMG  CATEOORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used:  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUCIES  AND  PRACnCES  FOR  STORMMS, 

RETRIEWIG,  ACCESSMG,  RETAMMG,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 


STORAGE: 

Filed  in  cabinets  in  the  Port  Directors 
offices. 

HLIIULVABHJTY: 

Folders  filed  in  alphabetical 
sequence. 

SAFEGUARDS: 

File  cabinets  are  located  within  the 
area  assigned  in  the  Customs  office. 
During  non-working  hours  the  room  in 
which  the  cabinets  are  located  is  locked. 

RETENTION  AND  DISPOSAL: 

Retained  in  Port  Directors  offices  for 
three  years  then  transferred  to  the 
Federal  Records  Centers  for  seven  years 
and  three  months  prior  to  destruction. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director  as  appropriate  in  the 
Mid-America  Customs  Management 
Center,  Chicago,  IL.  (See  Customs 
appendix  A.) 


NomcATiON  procedure: 
See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  with  a  written  claim 
submitted  by  the  claimant,  as  well  as 
information  supplied  on  Standard  Form 
95  and  internal  Customs  memoranda. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
TrMSury/CS  .238 

SYSTEM  NAME: 

Training  and  Career  hidividual 
Development  Plans — Treasury /Customs. 

SYSTEM  location: 

Located  at  the  Mission  Support  Office 
at  each  Customs  Management  Center. 

CATEGORCS  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  U.S.  Customs  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  are  maintained  on  training  or 
other  development  activities  completed 


and/or  planned  for  individual 
employees,  whether  for  programs  such 
as  Executive  Development  or  Upward 
Mobility,  or  other  special  emphasis 
development  programs.  Records  also 
include  such  things  as,  but  not  limited 
to  skills,  abilities,  education, 
experience,  career  plans  and  goals,  and 
other  related  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Ch-der  No.  165,  revised,  as  amended. 

ROUTWE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
)  record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  located  in  file  folders, 
and/or  official  personnel  folder,  and  in 
electronic  media. 

retrievabhjty: 
Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
or  office.  . 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  separation 
or  until  employee  is  no  longer  part  of  a 
special  emphasis  program. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Mission  Support  Officer  at  each 
Customs  Management  Center. 

NOTVKATION  procedure: 

See  Customs  appendix  A. 

record  access  procedures: 
See  Customs  appendix  A. 

contesting  record  procedures: 
See  Access,  above. 

record  source  categories: 

Information  is  obtained  from  the 
employee  and  supervisors. 

exemptions  clamed  for  the  system: 

None. 

Tr«asury/CS  .239 

SYSTEM  NAME: 

Training  Records — Treasury/Customs. 


SYSTEM  location: 

Scheduling  Office,  U.S.  Customs 
Service  Academy,  FLETC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customs  employees  who  have 
completed  training. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Standard  Form  182,  Request, 
Authorization,  Agreement  and 
Certification  of  training.  Selected 
information  also  recorded  in  individuals 
permit  record,  and  a  copy  of  the  form 
is  filed  in  the  individu^'s  official 
persoimel  folder. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  imder  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

policies  and  practices  for  stormg, 
retreving,  accessing,  retaining,  disposing 
of  records  in  the  system: 

storage: 

Records  are  maintained  in  file  folders, 
on  file  cards,  on  training  forms,  or  on 
discs. 

retrcvabuty: 
Records  are  indexed  by  name. 

safeguards: 

Records  are  maintained  in  a  locked 
file  or  room,  or  with  limited  access. 

retention  and  disposal: 

Records  are  maintained  for  up  to  three 
years  after  employee  separates  from  the 
Service. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Director  of  Training,  U.  S. 
Customs  SVC  Academy,  FLETC 

NOTVKATION  PROCEDURE: 

U.  S.  Customs  Service  Academy, 
Building  7(>— FLETC,  Glynco.  GA  31524 

RECORD  ACCESS  PROCEDURES: 

U.  S.  Customs  Service  Academy, 
Building  70— FLETC,  Glynco,  GA  31524 

CONTESTING  RECORD  PROCEDURES: 

U.  S.  Customs  Service,  Director, 
Office  of  Human  Resources,  1300 
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Peimsylvania  Avenue,  NW., 
Washington.  DC  20229. 

RECORD  SOURCE  CATEGORIES: 

Information  for  this  file  is  obtained 
from  supervisors,  managers,  instructors, 
educational  institutions,  and/or  training 
facilities  such  as  the  Office  of  Persoimel 
Management,  Department  of  the 
Treasury,  etc. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .244 
SYSTEM  name: 

Treasury  Enforcement 
Communications  System  (TECS) — 
Treasury/Customs. 

SYSTEM  location: 

Office  of  Investigations,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20229. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Violators  or  suspected  violators  of 
U.S.  Customs  or  related  laws  (some  of 
whom  have  been  apprehended  by 
Customs  officers);  (2)  Individuals  who 
are  suspected  of,  or  who  have  been 
arrested  for,  thefts  from  international 
commerce;  (3)  Convicted  violators  of 
U.S.  Customs  and/or  drug  'iws  in  the 
United  States  and  foreign  countries;  (4) 
Fugitives  with  outstanding  warrants — 
Federal  or  state;  (5)  Victims  of  U.S. 
Customs  law  violations;  (6)  Owners, 
operators  and/ or  passengers  of  vehicles, 
vessels  or  aircraft  traveling  across  U.S. 
borders;  (7)  Individuals  participating  in 
financial  transactions  reported  under 
the  Bank  Secrecy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBI: 

Every  possible  type  of  information 
from  a  variety  of  Federal,  state  and  local 
sources,  which  contributes  to  effective 
law  enforcement  may  be  maintained  in 
this  system  of  records.  Records  include 
but  are  not  limited  to  records  pertaining 
to  known  violators,  wanted  persons, 
lookouts  (temporary  and  permanent), 
reference  information,  regulatory  and 
compliance  data.  Information  about 
individuals  includes  but  is  not  limited 
to  name,  aUas.  date  of  birth,  address, 
physical  description,  various 
identification  numbers  (i.e.,  seizure 
number),  details  and  circumstances  of  a 
search,  arrest,  or  seizure,  case 
information  such  as  merchandise  and 
values,  methods  of  theft,  etc. 

AUTHORTTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  revised,  as  amended. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings:  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  th&e2ctent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  (6)  provide  passenger 
archive  information  and  other  TECS 
data  relevant  to  the  National  Center  for 
Missing  and  Exploited  Children 
(NCMEC)  investigation  through 
Department  of  the  Treasury  law 
enforcement  officers  to  personnel  of  the 
NCMEC  to  assist  in  investigations  of 
missing  or  exploited  children. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMO,  ACCESSVIG,  RETAMMG,  D6POSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  disc  and  tape,  laser  optical 
disks,  microfiche,  and  hard  copy. 

RETTflEVABUTY: 

By  name;  unique  identifiers,  address, 
or  in  association  with  an  enforcement 
report  or  other  system  docimient. 

SAFEGUARDS: 

(1)  All  officers  making  inquiries  have 
had  a  full  field  backgroimd  investigation 
and  are  given  information  on  a  "need- 
to-know"  basis  only.  (2)  Procedural  and 
physical  safeguards  are  utilized  such  as 


accountabihty  and  receipt  records, 
guards  patrolling  the  area,  restricted 
access  and  alarm  protection  systems, 
special  communications  seciirity,  etc. 

RETENTKM  AND  DISPOSAL: 

Review  is  accomplished  by  Customs 
officers  each  time  a  record  is  retrieved 
and  on  periodic  basis  to  see  if  it  should 
be  retained  or  modified.  Since  both 
temporary  and  permanent  records  are 
maintained,  period  of  retention  will 
vary  with  type  of  record  entered.  The 
records  are  disposed  of  by  erasure  of 
magnetic  tape  or  disc,  and  by  shredding 
and/or  burning  of  hard  copy  documents. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW, 
Washington,  DC  20229. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  {e)(4)(G)  and  (f)(1).) 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 

CONTESTMG  RECORD  PROCEDURES: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any,  caimot  be 
inspected,  the  system  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  SOURCE  CATEGORKS: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3).  (c)(4),  (d)(1),  (d)(2).  (d)(3). 
(d)(4).  (e)(1).  (e)(2).  (e)(3),  (e)(4)(G),  (H) 
and  (I).  (5)  and  (8).  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 

Tr««sury/CS  .249 

SYSTEM  name: 

Uniform  Allowances — Unit  Record — 
Treasury/Customs. 

SYSTEM  LOCATWN: 

Financial  Management  Office,  99  SE 
First  Street.  Miami.  FL  33131; 
Management  Services  Branch. 
Administration  Division.  Port  Director. 
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San  Juan,  PR  00903;  Financial 
Management  Division.  U.S.  Customs 
Service,  10  Causeway  St.,  Room  801. 
Boston,  MA  02222. 

CATEGORIES  Of  MOIVIDUALS  COVERED  BY  TME 
SYSTEM: 

U.S.  Customs  Employees 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name — Record  of  Uniform  Allowance 
Payments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  I 

Files  are  maintained  in  an  unlocked 
drawer  within  a  metal  file  cabinet. 

RETRIEVABILITY: 

Alphabet  by  name.  Appropriation 
Accounting  Document  Number. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hoiu's  the  room  in 
which  the  metal  container  is  located  is 
locked  and  access  to  the  building  is 
controlled  by  uniformed  guards. 

RETENTION  AND  DISPOSAL:  | 

These  files  are  retained  as  prescribed 
by  GAO  Regulations  or  until  there  is  no 
longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
The  Federal  Records  Centers. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Financial  Management,  99 
SE  First  Street.  Miami,  FL  33131;  Port 
Director,  U.S.  Customs  Service,  Room 
203,  Old  San  Juan,  PR  00903;  Director. 
Financial  Management  Division,  U.S. 
Customs  Service.  10  Causeway  St.. 
Room  801.  Boston.  MA  02222. 


NOmCATION  PROCEDURE: 

See  Customs  Appendix  A. 


RECORD  ACCESS  PROCEDURES: 
See  Customs  Appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  above. 

RECORD  SOURCE  CATEGORIES: 

From  memoranda  received  from  Ports. 
Data  transcribed  from  Payment 
Vouchers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .251 
SYSTEM  NAME: 

■Unscheduled  Overtime  Report 
(Customs  Form  31) — Treasiuy /Customs. 

SYSTEM  LOCATXm: 

Director.  Office  of  Operations,  6 
World  Trade  Center,  Room  508.  New 
York,  NY  10048. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Special  Agents  assigned  to  the  office 
of  Regional  Director  of  Investigations 
authorized  to  receive  unscheduled 
overtime  remuneration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Customs  Form  31  enumerates  the 
nature  of  overtime  performed,  the 
number  of  hours  and  the  date  on  which 
the  overtime  was  performed  and  the 
case  number  of  investigation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOStNG 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  information  in  this  system  is 
contained  on  CF  31.  the  forms  are 
contained  within  a  file  folder  and  are 
placed  in  a  metal  file  cabinet. 

RETRIEVABILITY: 

By  name. 

SAFEGUARDS: 

The  file  cabinet  is  maintained  within 
the  area  assigned  to  the  Director  of 


Investigations,  New  York,  within  the 
CustoixJiouse.  During  non-working 
hours  the  complex  in  which  the  file  is 
located  is  locked  and  access  to  the 
building  is  controlled  at  all  times  by 
imiform  guards. 

RETENTION  AND  DISPOSAL: 

The  forms  are  destroyed  after  three  (3) 
years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Regional  Director  of  Investigations. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system 
originates  bom  the  Special  Agent  who 
performs  the  imscheduled  overtime. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Trea»ury/CS  .252 

SYSTEM  NAME: 

Valuables  Shipped  Under  the 
Government  Losses  in  Shipment  Act — 
Treasury/Customs. 

SYSTEM  LOCATION: 

Director.  Customs  Management 
Center.  610  S.  Canal  Street.  Chicago,  IL 
60607. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Customs  employees  collecting  and 
transmitting  funds  to  cashier  for 
deposit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  employee,  collection 
document  serial  numbers,  amount  of 
collection. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  300.30.  Customs  Accounting 
Manual;  5  U.S.C.  134f;  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
those  officers  and  employees  of  the 
Customs  Service  and  the  Department  of 
the  Treasury  who  have  a  need  for  the 
records  in  the  performance  of  their 
duties;  (2)  disclose  records  as  required 
in  administration  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Filed  in  folders  with  the  individual's 
name  appearing  at  the  top  thereof  in  a 
file  cabinet. 

RETRIEVABILITY: 

Each  record  folder  is  filed  by  name  of 
individual. 

SAFEGUARDS: 

The  cabinet  described  above  is 
maintained  within  the  area  assigned  in 
the  Customs  office.  Ehiring  non-working 
hours  the  area  in  which  the  cabinet  is 
located  is  secured. 

RETENTION  AND  DISPOSAL: 

Retained  for  three  years  and  then 
fcNTwarded  to  FRC  for  seven  years 
retention. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Port  Director,  as  appropriate,  in  the 
Mid- America  Customs  Management 
Center,  Chicago,  IL  60607. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

Data  submitted  by  individual  Customs 
employee  involved. 

EXEMPTKNUS  CLAMED  FOR  THE  SYSTEM: 

None. 
TrsMury/CS  .258 
SYSTEM  name: 

Violator's  Case  Files — ^Treasvuy/ 
Customs. 

SYSTEM  LOCATION: 

Port  Director  of  Customs,  U.S. 
Customs  Service.  50  South  Main  St., 
Suite  10012.  St.  Albans.  VT  05478. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  smuggling, 
filing  false  invoices,  documents  or 
statements,  violators  of  Customs  bonds, 
or  any  violation  of  Customs  laws. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Individual's  name  and  address.  Social 
Security  number  and  physical 
description;  alias,  occupation,  type  of 
violation,  previous  record,  driver's 
license,  passport  number,  notes  from 
inspectors  involved,  and  any  other 
supporting  documents. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  whidi  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMG,  ACCESSMO,  RETAMMG,  D6P0SMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders  and  3x5  index  cards. 

RETRCVABUTY: 

Filed  by  case  number. 

SAFEGUARDS: 

Files  are  under  the  supervision  of 
Fines,  Penalties  and  Forfeitiu«s  Officer 
from  8  a.m.  to  5  p.m.,  Monday  through 
Friday.  All  other  hoiu«,  office  remains 
locked. 

RETENTION  AND  DISPOSAL: 

Files  are  maintained  in  the  office  of 
the  Fines,  Penalties,  and  Forfeitures 
Officer  for  a  period  of  five  years  or  six 
years.  At  the  conclusion  of  this  period, 
they  are  destroyed  by  shredding. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director,  U.S.  Customs  Service. 
St.  Albans.  VT  05478. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access.  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

See  "Categories  of  individuals 
covered  by  die  system"  above.  The 
system  contains  material  for  which 
sources  may  not  need  to  be  reported. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  {d){l),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Tr»Miiry/CS  .260 

SYSTEM  NAME: 

Warehouse  Proprietor  Files-Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Mid-America  Customs  Management 
Center.  610  S.  Canal  St..  Suite  900. 
Chicago,  IL  60607.(See  Customs 
appendix  A.) 

CATEGORKS  OF  BOVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  warehouse 
proprietors  and  employees  that  require 
an  investigation  and  related 
information. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Report  of  investigations,  application 
and  approval  or  denial  of  bond  to  act  as 
warehouse  proprietor  and  other 
Customs  Service  Memoranda.  Names, 
addresses.  Social  Seciirity  numbers,  and 
dates  and  places  of  birth  of  persons 
employed. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Customs  Regulations,  part  19.  5  U.S.C. 
301. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
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violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  coimection  with 
criminal  law  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functicHis  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINMG,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM:        . 

STORAGE:  ' 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  each  Port 
Director's  office  within  the  Mid- 
America  Customs  Management  Center, 
Chicago,  IL  60607.  j 

RETRtEVABHJTY: 

Each  file  is  identified  by  the  name  of 
the  warehouse  proprietor. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  District 
Director.  Dxiring  non-working  hours  the 
room  and/or  building  in  which  the  file 
cabinet  is  located  is  locked. 

'RETENTKM  AND  DISPOSAL: 

Employee  name  data  retained  for 
period  of  employment  with  warehouse 
proprietor. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Director,  as  appropriate,  in  the 
Mid-America  Customs  Management 
Center,  Chicago.  IL  60607.  (See  Customs 
appendix  A.)  1 

NOmCATION  PROCEDURE:  ' 

See  Customs  appendix  A. 

RECORO  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTMG  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 


RECORD  SOURCE  CATEGORIES: 

The  information  in  this  file  originates 
bom  the  individual  applicant  for 
warehouse  proprietor's  bond,  from 
reports  of  investigation,  and  other 
Customs  Memoranda. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a(cK3),  {d)(l),  (d)(2),  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  .262 
SYSTEM  NAME: 

Warnings  to  Importers  in  lieu  of 
Penalty — Treasury/Customs. 

SYSTEM  location: 

Located  in  the  Office  of  the  Director, 
Customs  Management  Center,  610  S. 
Canal  St..  Suite  900,  San  Diego,  CA 
92101;  Offices  of  the  Port  Directors.  U.S. 
Border  Station.  San  Ysidro.  CA  92073; 
PO  Box  189,  Tecate,  CA  92080;  PO  Box 
632,  Calexico,  CA  92231;  235  Andrade 
Road,  Winterhaven,  CA  92283; 
Andrade,  CA;  San  Diego  Barge  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  firms  in  violation  of 
Customs's  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Brief  record  of  violation  and  warning. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTWE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  mCLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 


opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Maintained  on  5  x  7  cards. 

RETRIEVABILrrY: 

Alphabetically  indexed. 

safeguards: 

Not  accessible  to  other  than  Customs 
officers. 

RETENTION  AND  DISPOSAL: 

The  records  are  disposed  of  in 
accordance  with  the  Treasury  Records 
Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors,  and  Directors  within 
the  Customs  Management  Center/ 
Southern  California  Customs  District. 
(See  Customs  appendix  A.) 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Customs  Officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Traasury/CS  uK8 
SYSTEM  NAME: 

Military  Personnel  and  Civilian 
Employees'  Claims  Act  File — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  the  Associate  Chief  Coimsel, 
U.  S.  Customs  Service,  2323  South 
Shepherd  Drive,  Houston,  TX  77019. 

CATEGORKS  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  Customs  employees 
filing  claims  under  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  relating  to  the 
administrative  handling  of  the  claim 
and  documents  submitted  by  the 
claimant  in  support  of  the  claim. 
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AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  240-243;  31  CFR  part  4; 
Treasury  Department  Administrative 
Circular  No.  131,  August  19, 1965;  5 
U.S.C.  301;  Treasury  Department  Order 
No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Each  case  file  is  inserted 
alphabetically  in  a  file  folder  which  is 
filed  in  an  unlocked  drawer  within  a 
metal  container. 

RETRIEVABILmr: 

Each  case  file  is  identified 
alphabetically  in  the  file  folder  within 
the  metal  container  by  the  name  of  the 
person  who  filed  the  claim. 

SAFEGUARDS: 

The  metal  container  described  above 
is  maintained  within  the  area  assigned 
to  the  Office  of  the  Regional  Coimsel 
(12th  floor),  500  Dallas  Street,  Houston, 
TX  77002.  During  non-working  hours 
the  room  in  which  the  metal  container 
is  located  is  locked,  and  access  to  the 
building  is  controlled  at  all  times  by 
uniformed  security  guards  provided  by 
the  lessor. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  closed  at 
which  time  the  closed  files  are 
transferred  to  the  Director,  Logistics 
Management  Division.  Office  of  the 
Director,  East  Texas  Customs 
Management  Center,  Houston,  TX,  for 
ultimate  transportation  to  the  Federal 
Record  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Chief  Counsel,  U.  S. 
Customs  Service,  2323  South  Shepherd 
Drive.,  Houston,  TX  77019. 

NOTIFICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  these 
files  originates  with  the  Treasury 


Department  Form  No.  3079,  Civilian 
Employee  Claim  For  Loss  or  Damage  to 
Personal  Property,  which  is  completed 
and  filed  with  the  Customs  Service  by 
the  claimant.  Additional  information 
contained  in  these  files  may  be 
separately  provided  by  the  claimant  or 
by  the  claimant's  supervisor. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .269 
SYSTEM  NAME: 

Accounts  Payable  Voucher  File — 
Treasury/Customs. 

SYSTEM  location: 

Financial  Management  Division,  U.S. 
Customs  Service,  Gulf  Customs 
Management  Center,  423  Canal  Street, 
New  Orleans,  LA  70130. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  South  Central  Region  personnel  to 
whom  travel  and  other  disbursements 
are  made.  All  individuals  who  provide 
goods  and  services  to  the  South  Central 
Region. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Invoices  and  travel/other  vouchers 
and  supporting  disbursements 
schedules. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. " 

ROUTINE  USES  OF  RECORDS  MA«ITAINED  M  THE 
SYSTEM,  MCUJOa«G  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  (2)  provide  information 
to  unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7114. 

POLICIES  AND  PRACTCES  FOR  STORMG, 
RETRKVMIG,  ACCESSING,  RETAMING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  in  unlocked  file  cabinets. 

RETREVABUTY: 

By  name. 

SAFEGUARDS: 

Usage  limited  to  Regional  personnel; 
cabinets  are  located  in  rooms  which  are 
locked  during  non-working  hours. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  Records  Control 
Manual;  records  are  disposed  of  when 
no  longer  needed. 


SYSTEM  MANAQER<S)  AND  ADDRESS: 

Director,  Financial  Management 
Division.  U.S.  Customs  Service,  Gulf 
Customs  Management  Center,  423  Canal 
Street,  New  Orleans,  LA  70130. 

NOTIFCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORO  PROCEDURES: 
See  Access.  Customs  appendix  A. 

RECORO  SOURCE  CATEGORIES: 

Invoices  and  travel/other  vouchers 
submitted  by  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Trsasury/CS  .270 
SYSTEM  NAME: 

Background — Record  File  of  Non- 
Customs  Employees — Treasury/ 
Customs. 

SYSTEM  LOCATION: 

Office  of  Internal  Affairs,  U.S. 
Customs  Service,  1300  Pennsylvania 
Ave.  NW  Washington,  D.C. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  past  non-Customs 
personnel  requiring  a  background 
investigation  to  be  granted  a  permit  to 
conduct  Customs  business. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Report  of  background  investigations, 
names,  addresses.  Social  Security 
numbers  and  date  and  place  of  birth, 
etc.  of  non-Customs  employees. 

AUTHORny  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTINE  USES  OF  RECORDS  MANfTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or     . 
necessary  to  the  requesting  agency's  or 
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the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STOfVNG, 
RETREVMQ,  ACCESSMQ,  RETANMNQ,  nSPOSMG 
OF  RECORDS  M  TME  SYSTCM: 


STtNUGE: 

Records  are  maintained  in  file  folders 
and  stored  in  file  cabinets  in  the 
Director's  office.  Records  are  also 
maintained  in  computer  format  in  ports 
providing  internal  aircraft  arrival/ 
departure  services. 

RETRKVAaUTY: 

Each  file  is  identified  by  the  name  of 
the  non-Customs  employee. 

SAFEGUARDS: 

The  file  cabinets  are  maintained 
within  the  area  assigned  to  the  Director. 
During  non-working  hours  the  room 
and/or  building  in  which  the  file 
cabinet  is  located  is  locked.  Computer 
format  are  maintained  in  locked  access 
areas  within  each  respective  district 
and/or  port  office. 


RETBinON  AND  06POSAL: 

Employee  name  data  is  retained 
diuing  the  period  the  non-Customs 
employee  requires  admittance  to 
restricted  areas. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Personnel  Security  Division,  Office  of 
Internal  Affairs,  Customs  Headquarters. 
(For  addresses  see  Customs  Service 
appendix  A). 

NOTWKATKM  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  procedures: 

See  Customs  appendix  A. 

CONTESTING  record  procedures: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  file  originates 
from  the  individual  non-Customs 
employee  granted  a  permit  to  conduct 
Custom's  business  and  fit)m  reports  of 
background  investigation  which  include 
interviews  of  Customs  p)ersonnel  and 


private  parties  and  fit>m  other  Customs 
internal  docimients. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

This  system  is  exempt  bom  5  U.S.C. 
552a  (c)(3).  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(d)(4).  (e)(1),  (e)(2).  (e)(3).  (e)(4)(G),  (H) 
and  (I),  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 

Treasury/CS  M^ 

SYSTEM  NAME: 

Cargo  Security  Record  System — 
Treasiuy/Customs. 

SYSTEM  location: 

Director,  Customs  Management 
Center,  423  Canal  Street,  New  Orleans, 
LA  70130;  Port  Director.  PO  Box  2748. 
Mobile.  AL  36601. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Drivers  of  motor  vehicles  or  licensed 
cartmen  and  lightermen;  properties  and 
operators  of  each  class  of  Customs 
bonded  warehouse  and  their  employees. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  on  drivers  of  motor  vehicles 
contain  information  relating  to  personal 
statistical  data,  physical  characteristics, 
history  of  past  employment,  previous 
five  years  residences,  alias  (if  any), 
citizenship,  military  records,  criminal 
record  other  than  traffic  violations,  use 
of  narcotic  drugs,  and  photograph. 
Name  of  operator  of  bonded  warehouse 
and  employees. 

AUTHORmr  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165.  Revised,  as  amended. 

ROUTME  USES  OF  RECORDS  MAMT  AMED  M  THE 
SYSTEM,  MCUIDMO  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  8UCM  uses: 

These  records  and  infohnation  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 


a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  lavy  proceedings;  (4)  provide 
information  to  the  news  media  in 
accordance  with  guidelines  contained  in 
28  CFR  50.2  which  relate  to  an  agency's 
functions  relating  to  civil  and  criminal 
proceedings;  (5)  provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSMG,  RETAMMG,a6POSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folder  with  Customs  Form  3078, 
Customs  Form  73.  Photographs,  and 
correspondence;  For  bonded 
warehouses,  file  folder  contains 
Customs  Form  3581  and  names, 
addresses,  and  Social  Seciuity  number 
of  all  employees;  all  stored  in  metal  file 
cabinet.  Alphabetical  list  of  current  I.D. 
cards  issued  on  drivers  retained  in  file 
folder  and  stored  in  desk  drawer. 

RETRIEVABejrY: 

By  individual  name  or  corporate 
name. 

SAFEGUARDS: 

Locked  metal  file  cabinet  and  desk 
drawer  of  customs  employee;  building 
secured  after  hours. 

RETENTION  AND  DISPOSAL: 

Information  on  drivers  is  retained  in 
an  active  file  imtil  revoked  or  canceled. 
After  revocation  or  cancellation,  the 
information  folder  is  placed  in  an 
inactive  file  for  a  period  of  five  years, 
after  which  time  the  records  are 
disposed  of  in  accordance  with  the 
General  Services  Administration 
Records  Disposal  Manual.  Information 
on  proprietor  bonded  warehouse 
operators  and  employees  is  retained  on 
file  until  Customs  bonded  operations 
cease  and  are  discontinued,  then  are 
maintained  in  an  inactive  file  for  a 
period  of  three  years.  Final  disposition 
is  in  accordance  with  the  GSA  Records 
Disposal  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Customs  Management 
Center,  423  Canal  Street,  New  Orleans, 
LA  70130;  Port  Director.  PO  Box  2748. 
Mobile.  AL  36601. 

NOTVICATION  PROCEDURE: 

See  Customs  appendix  A. 
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RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  fi-om 
applicant  (individual  or  corporation) 
and  from  reports  of  investigation  on 
drivers  obtained  from  Regional  Director, 
Investigations,  U.S.  Customs  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  {d)(l),  (d)(2),  (d)(3),  (d)(4). 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  piu^uant  to  5  U.S.C.  552a 
(k)(2).  (See  31  CFR  1.36.) 

Traasury/CS  ^72 

SYSTEM  NAME: 

Currency  Declaration  File  (Customs 
Form  4790) — Treasury /Customs. 

SYSTEM  location: 

Law  Enforcement  Systems  Division, 
U.S.  Customs  Service,  PO  Box  85145. 
San  Diego,  CA  92138  (for  addresses  of 
Port  Directors,  see  Customs  appendix 
A). 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  departing  bom  or  entering 
the  country  who  filed  IRS  Form  4790. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  identifying  number,  birth  date, 
address,  citizenship,  visa  date  and 
place,  immigration  alien  number,  kinds 
and  amounts  of  monetary  instruments, 
address  in  the  United  States  or  abroad, 
passport  number  and  coiutry,  and 
arrival  or  departure  information. 

AUTHORffY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  1101;  5  U.S.C.  301;  Treasury 
Department  Order  No.  165.  revised,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  are  not  made  outside  the 
Department. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  Form  4790  is  maintained  in  a  file 
folder  or  binder  in  an  initial  file  cabinet. 
Information  is  stored  chronologically  in 
TECSn. 

retrcvabrjty: 

They  are  indexed  and  filed  by  name 
and  date  in  the  folder  or  binder.  They 
can  be  retrieved  by  computer  and 
printed. 


SAFEGUARDS: 

The  office  and  building  are  locked 
during  non-working  hours.  Electronic 
data  is  limited  to  persons  cleared  for 
access  to  the  data. 

RETENTION  AND  disposal: 

The  records  are  retained  from  one  to 
five  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Port  Directors  of  Customs. 

NOmCATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 
See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  information  on  the  Customs  Form 
4790  originates  bom  the  individual  or 
Customs  agent  reporting  the  bringing  in 
or  taking  out  of  currency  or  monetary 
instnunents  exceeding  10,000  dollars. 

EXEMPTIONS  CLARIEO  FOR  THE  SYSTEM: 

None. 
Treasury/CS  J74 

SYSTEM  NAME: 

Importers,  Brokers,  Carriers, 
Individuals  and  Siueties  Master  Files — 
Treasury/Customs. 

SYSTEM  location: 

Office  of  Financial  Management,  909 
SE  First  Avenue.  Miami,  PL  33131. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Brokers,  Importers,  Individuals, 
Carriers,  and  Sureties. 

CATEGORKS  OF  RECORDS  «4  THE  SYSTEM: 

Copies  of  correspondence  incoming 
and  outgoing,  copies  of  bonds,  entries, 
bills,  data  center  listings. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

R0UTV4E  USES  OF  RECORDS  MAMTAMED  W  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  provide 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRCVWG,  ACCESSMG,  RETAMMG,  DISP08M0 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Files  are  maintained  in  an  unlocked 
drawer  within  a  metal  file  cabinet. 


retrievabiuty: 

Alphabetical  by  name  appearing  on 
correspondence. 

SAFEGUARDS: 

The  metal  container  described  above 
is.maintained  within  the  area  assigned 
to  the  Financial  Management  Division 
within  the  Customs  Service  Building. 
During  non-working  hours  the  room  in 
which  the  metal  container  is  located  is 
locked. 

RETENTION  AND  DISPOSAL: 

These  files  are  retained  until  there  is 
no  longer  any  space  available  for  them 
within  the  metal  container,  at  which 
time  the  oldest  files  are  transferred  to 
the  Federal  Records  Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Financial 
Management,  909  SE  First  Avenue. 
Miami,  FL  33131. 

NOTVICATION  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORKS: 

Correspondence,  Customs  Service 
Data  Center  and  Ports. 

EXEMPTKMS  CLAMCD  FOR  THE  SYSTEM: 

None. 
TreasuryACS  .278 

SYSTEM  NAME: 

Automated  Commercial  System 
(ACS) — Treasury/Customs.   "" 

SYSTEM  LOCATION: 

The  Computer  is  located  in 
Newington.  Virginia.  Computer 
terminals  are  located  at  Customhouses 
and  ports  throughout  the  United  States 
and  at  U.S.  Customs  Headquarters, 
Washington  DC  (For  addresses  of 
Customhouses,  see  Customs  appendix 
A.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  Customs  Service  employees  and 
individuals  involved  in  the  import 
trade. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  system  data  base  is  comprised  of 
commodity  and  merchandise  processing 
information  relating  to  Customs 
administration  of  trade  laws.  The 
following  system  files  may  contain 
information  about  U.S.  Customs 
Services  employees  and/or  individuals/ 
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companies  involved  in  the  import  trade. 
(1)  ACS  Security  Files:  Contains 
randomly  established  five-digit 
identification  codes  assigned  to 
Customs  Service  employees  authorized 
to  use  the  system.  The  file  consists  of 
the  names  and  social  security  number  of 
all  Customs  Service  employees  using 
the  remote  terminals  to  input 
information  into  the  system.  (2-) 
Importer/Broker/Consignee  Bond  Files 
and  FP  and  F  Violator-Protest  files: 
Records  consist  of  importer  of  record 
number,  importer  name  and  address, 
type  of  importation  bond,  expiration 
date,  surety  code,  violation  statistics 
and  protest  information.  The  importer  of 
record  number  is  used  as  the  method  of 
accessing  the  files.  The  number  is 
assigned  by  any  one  of  three  code 
formats  according  to  availability  and  the 
following  hierarchy.  The  first  choice  is 
the  IRS  Employer  Identification  Number 
(EIN).  The  vast  majority  of  importers 
have  the  EIN  because  of  the  business 
necessity  of  it.  The  second  alternative  is 
the  Social  Security  number  (SSN).  The 
third  alternative  is  a  Customs-assigned 
nimiber.  This  file  is  referenced  during 
entry  processing  to  verify  that  the 
individual  or  company  making  entry  is 
authorized  to  import  and  is  properly 
bonded.  (3)  Entry  Files:  A  record 
consists  of  a  three-digit  Customs — 
assigned  Customhouse  broker  or 
importer  number  (non-SSN)  and  the 
name  and  address.  The  file  is  referenced 
during  entry  processing  to  vaUdate  the 
entry  file  code  and  is  used  to  direct 
system  output  to  the  broker  or  importer. 
(4)  Corporate  Surety  Power  of  Attorney 
and  Bond  Files:  The  data  consists  of 
names  of  agents  who  are  authorized  to 
write  a  Customs  bond  and  their  SSN,  a 
three-digit  surety  code  (non-SSN) 
assigned  by  the  Customs  Accounting 
Division,  the  surety  name  and  Customs 
bond  information.  (5)  Liquidator  File:  A 
record  consists  of  a  Customs-assigned 
three-digit  liquidator  identification 
(non-SSN]  and  a  Customs  employee's 
name.  The  employee's  liquidator  code  is 
input  into  the  system  as  a  means  of 
maintaining  quality  control  and  an  audit 
trail  on  entries  liquidated.  (6)  Foreign 
Manufacturer/Shipper  File:  The  file 
contains  an  identihcation  code 
constructed  using  a  formula  based  on 
name  and  address,  manufacturer  name 
and  address  reported  by  importers  and 
brokers  on  Customs  entry  forms  or 
electronic  formats.  Carrier  Files:  This 
file  consists  of  carrier  names  and  codes 
(non  SSN)  which  are  4  characters — 
Standard  Carrier  Agent  Code  (SCA)  for 
ves.sel  carriers  and  2  or  3  character — 
International  Air  Transport  Association 
(LATA)  for  air  carriers.  This  code  is  used 


to  validate  data  input  to  the  manifest 
and  entry  processing  systems  and  to 
direct  system  output  to  the  carrier. 

AUTHdtfTY  FOfl  MAINTENANCE  OF  THE  SYSTEM: 
19  U.S.C.  66, 1448, 1481, 1483, 1484, 
1505,  and  1624. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose  to 
the  Bureau  of  the  Census  by  providing 
magnetic  tapes  containing  foreign  trade 
data;  (2)  disclose  pertinent  information 
to  appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an  . 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (3)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit,  (4)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (5)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUCIES  AND  PRACTICES  FOR  STOfONG, 
RETRIEVING,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  Media. 
RETMEVAB«JTY: 

By  identification  codes  and/or  name. 

SAFEGUARDS: 

Access  to  computer  area  is  controlled 
by  a  seciuity  pass  arrangement  and 
personnel  not  connected  with  the 
operation  of  the  computer  are 
prohibited  from  entering.  The  building 
security  is  protected  by  a  uniformed 
guard.  At  the  ports  of  processing, 
terminal  rooms  are  under  close 
super\'ision  during  working  hours  and 
locked  after  close  of  business.  The 
system  security  officer  issues  a  unique 


private  five  digit  identification  code  to 
each  authorized  user.  Access  to  the 
Customs  computer  from  other  than 
system  terminals  is  controlled  through  a 
security  software  package.  Users  must 
input  a  unique  identification  code  and 
password  during  the  terminal  log-in 
procedure  to  gain  access  to  the  system. 
The  password  is  not  printed  or 
displayed  at  the  port  of  processing.  The 
system  validates  the  user  ID  by 
transaction  type,  thereby  limiting  a 
system  user's  access  to  information  on 
a  "need-to-know"  basis.  A  listing  of 
identification  codes  of  authorized  users 
can  be  printed  only  by  request  of  the 
security  officer.  The  passwords  are 
changed  periodically  to  enhance 
security. 

RETENTKM  AND  DISPOSAL: 

Files  are  periodically  updated  to 
reflect  changes,  etc.,  and  are  disposed  of 
in  accordance  with  the  requirements  of 
the  Treasury  Records  Control  Manual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Automated 
Systems,  Customs  Service  Headquarters, 
1300  Pennsylvania  Avenue,  NW., 
Washington,  DC  20229,  is  responsible 
for  all  data  maintained  in  the  files. 

N0T1FICATK)N  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 
See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  system  data  base  contains  data 
received  on  authorized  Customs  forms 
or  electronic  formats  from  individuals 
and/or  companies  incidental  to  the 
conduct  of  foreign  trade  and  required  by 
the  Customs  Service  in  administering 
the  tariff  laws  and  regulations  of  the 
United  States. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

«    None. 
TrMsury/CS  .284 
SYSTEM  name: 

Personnel  Verification  System  (PVS)- 
Treasury /Customs . 

SYSTEM  location: 

Office  of  Information  and  Technical 
Services,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229,  and  Regional 
Offices  of  the  U.S.  Customs  Service. 
(See  Customs  appendix  A.) 
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CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Authorized  Customs  personnel  and 
non-Customs  personnel  who  have 
received  authorization  to  use  the 
Regional  Communications  Centers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  identifiers  including  but 
not  limited  to  name,  office  address, 
home  address,  office  telephone  number, 
home  telephone  number,  badge  number, 
Social  Security  nimiber,  radio  call  sign, 
page  number,  organization,  and  unit. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

ROUTWE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has    . 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRKVMG,  ACCESSING,  RETAINNiG,  DISPOSMG 
OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

(1)  Alphabetic  or  numerical  listings  or 
card  files;  (2)  microfiche;  (3)  magnetic 
disc  and  tapes;  (4)  other  electronic 
storage  media. 

REmCVABUTY: 

By  name,  call  sign,  paging  number. 
Social  Security  number,  badge  number, 
organizational  code. 


SAFEGUARDS: 

Records  are  located  in  controlled 
access  areas  with  alarm  protection 
systems.  Offices  are  staffed  twenty-four 
hours  a  day,  seven  days  a  week. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  system 
until  such  time  as  the  individual  is  no 
longer  authorized  usage  of  the  Regional 
Communications  Center.  Disposal  is  by 
erasure  of  disc/tapes,  shredding  and/or 
burning  of  listings  or  card  files,  and 
burning  of  microfiche. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Information  and  Technical  Services, 
U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

N0TV1CATI0N  PROCEDURE: 

See  Customs  appendix  A. 

RECORD  ACCESS  PROCEDURES: 

See  Customs  appendix  A. 

CONTESTING  RECORD  PROCEDURES: 

See  Access,  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

The  sources  include  but  are  not 
limited  to  (1)  the  individual  to  whom 
the  record  relates;  (2)  internal  Customs 
Service  records;  (3)  Personnel 
Verification  Sheet. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
Treasury/CS  .285 

SYSTEM  NAME: 

Automated  Index  to  Central 
Investigative  Files — Treasury /Customs. 

SYSTEM  LOCATION: 

Office  of  Investigations,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue 
NW.,  Washington,  DC  20229. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Known  violators  of  U.S.  Customs 
laws.  (2)  Convicted  violators  of  U.S. 
Customs  and/or  drug  laws  in  the  United 
States  and  foreign  countries.  (3) 
Suspected  violators  of  U.S.  Customs  or 
other  related  laws.  (4)  Private  yacht 
masters  and  pilots  arriving  in  the  United 
States. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

A  listing  of  Memoranda  of 
Information  Received,  Reports  of 
Investigations;  Search/ Arrest/Seiziu« 
Reports,  Penalties,  and  Forfeitures, 
reports  required  by  Private  Aircraft 
Reporting  System,  reports  required  by 
the  Private  Yacht  Reporting  System, 


reports  on  vessel  violations.  Reports 
relating  to  an  individual,  various  other 
correspondence  (letter,  memoranda, 
etc.),  which  related  to  an  individual  in 
the  Treasury  Enforcement 
Communications  System. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  and  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 
Authority  for  the  collection  and 
maintenance  of  the  report  included  in 
the  system  is:  19  U.S.C.  1603;  19  U.S.C. 
1431;  19  U.S.C.  66;  31  CFR  part  103. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in  the 
records  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal,  State,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation;  (2)  disclose  information  to  a 
Federal,  State,  or  local  agency, 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  which  has 
requested  information  relevant  to  or 
necessary  to  the  requesting  agency's  or 
the  bureau's  hiring  or  retention  of  an 
individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit;  (3)  disclose  information  to 
a  court,  magistrate,  or  administrative 
tribimal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  litigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena,  or  in  connection  with 
criminal  law  proceedings;  (4)  provide 
information  to  third  parties  during  the 
course  of  an  investigation  to  the  extent 
necessary  to  obtain  information 
pertinent  to  the  investigation. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSMG,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disc  and  tape,  microfiche. 

retrievabuty: 

Name,  personal  identification 
numbers.  Customs  case  number, 
document's  central  file  number. 

SAFEGUARDS: 

(1)  All  Central  Files  users  must  have 
a  full  field  background  investigation.  (2) 
The  "need  to  know"  principle  applies. 
(3)  Procedural  and  physical  safeguards 
are  utilized  such  as  accountability  and 
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receipt  records,  guard  patrolling 
restricted  areas,  alarm  protection 
systems,  special  communication 
security.  (4)  Access  is  limited  to  all 
Office  of  Investigations  terminals  and  all 
Law  Enforcement  Systems  Division 
Headquarters  and  Newington,  VA 
terminals. 

RETENTKM  AND  disposal: 

Records  will  be  maintained  in  the 
Automated  Index  to  Central 
Enforcement  files  for  as  long  as  the 
associated  dociunent  or  microfiche  is 
retained.  Records  will  be  destroyed  by 
erasure  of  the  magnetic  disc  and  by 
burning  the  microfiche.  l 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Investigations,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW., 
Washington.  DC  20229. 

NOTIFICATION  PROCEDURE: 

This  system  of  records  may  not  be 
accessed  for  purposes  of  determining  if 
the  system  contains  a  record  pertaining 
to  a  particular  individual.  (See  5  U.S.C. 
552a  {e)(4)(G)  and  (f)(1).) 


RECORD  ACCESS  PROCEDURES: 

This  system  of  records  may  not  be 
accessed  under  the  Privacy  Act  for  the 
purpose  of  inspection. 


CONTESTWIG  RECORD  procedures: 

Since  this  system  of  records  may  not 
be  accessed  for  purposes  of  determining 
if  the  system  contains  a  record 
pertaining  to  a  particular  individual  and 
those  records,  if  any,  cannot  be 
inspected,  the  system  may  not  be 
accessed  imder  the  Privacy  Act  for  the 
purpose  of  contesting  the  content  of  the 
record. 

RECORD  source  CATEGORIES: 

This  system  contains  investigatory 
material  compiled  for  law  enforcement 
purposes  whose  sources  need  not  be 
reported.  I 

EXEMPTIOHS  CLAIMED  POR  THE  SYSTEM: 

This  system  is  exempt  from  5  U.S.C. 
552a  (c)(3),  (c)(4),  (d)(1),  (d)(2),  (d)(3), 
(d)(4),  (e)(1).  (e)(2),  {e)(3),  (e)(4)(G).  (H) 
and  (I),  (5)  and  (8),  (f)  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2)  and  (k)(2).  (See  31  CFR  1.36.) 

TfMSUfy/CS  .286 

SYSTEM  NAME: 

Electronic  Job  Application  Processing 
System — ^Treasury/Customs.  - 

SYSTEM  LOCATKM: 

Located  in  U.S.  Customs  Headquarters 
Offices,  1300  Pennsylvania  Avenue, 
NW,  Washington  DC.  20229  and  at 


contractor's  premises  (contact  the 
system  administrator  for  the  contractor 
address). 

CATEGORIES  OF  INDIVIDUALS  COVERED  IN  THE 
SYSTEM: 

Individuals  applying  for  job  vacancies 
within  the  United  States  Customs 
Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Vacancy  announcements, 
applications,  applicant  resumes, 
certificates  of  eligibles,  rating 
information,  test  data,  interview  results 
and  answers  to  Knowledge,  Skill  and 
Ability  questions.  AppUcant  data 
includes  but  is  not  limited  to,  name, 
address,  social  security  number  (SSN) 
and  date  of  birth  (DOB). 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301 ;  Treasury  Department 
Order  No.  165,  Revised,  as  amended. 

PURPOSE(S): 

The  purpose  of  this  electronic  system 
of  records  is  to  more  efficiently  acquire, 
process,  rate  and  rank  job  applicants  for 
positions  with  the  U.S.  Customs 
Service.  This  system  should  result  in 
positions  being  filled  more  quickly  with 
the  most  qualified  apphcant. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS,  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  may  be  used  to:  (1) 
Disclose  pertinent  information  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  of  civil  or 
criminal  law  or  regulation;  (2)  Disclose 
information  to  a  Federal,  State,  or  local 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information 
or  other  pertinent  information  relevant 
to  the  requesting  agency's  or  the 
Customs  Service's  hiring  or  retention  of 
an  individual,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit;  (3)  Disclose  information  to 
a  court,  magistrate,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence,  including  disclosures  to 
opposing  counsel  or  witnesses  in  the 
course  of  civil  discovery,  Utigation,  or 
settlement  negotiations,  in  response  to  a 
subpoena  where  relevant  or  potentially 
relevant  to  a  proceeding,  or  in 
connection  with  criminal  law 
proceedings;  (4)  Provide  information  to 
third  parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  an 


investigation;  (5)  Disclose  information 
to  an  agency  contractor  for  the  purpose 
of  compiling,  organizing,  analyzing, 
programming,  utilizing  or  otherwise 
refining  records  subject  to  the  same 
limitations  applicable  to  officers  and 
employees  of  the  U.S.  Customs  Service 
under  the  Privacy  Act;  (6)  Provide 
information  to  the  National  Archives 
and  Records  Administration  for  use  in 
records  management  inspections 
conducted  imder  authority  of  44  U.S.C. 
2904  and  2908;  (7)  Disclose  information 
to  officials  of  the  Merit  Systems 
Protection  Board,  the  Office  of  the 
Special  Counsel,  the  Federal  Labor 
Relations  Authority,  the  Equal 
Employment  Opportunity  Commission, 
or  the  Office  of  Personnel  Management 
when  requested  in  performance  of  their 
authorized  duties;  (8)  Disclose 
information  to  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains,  and  (9)  provide 
information  to  officials  of  labor 
organizations  recognized  under  the  Civil 
Service  Reform  Act  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
work  conditions. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSING,  RETAINING,  DISPOSING 
OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media. 

RETRIEV  ABILITY: 

Records  are  indexed  by  name  and 
Social  Security  Number. 

safeguards: 

Records  are  accessed  through  Internet 
firewalls  by  authorized  Customs 
employees  through  IRE  Virtual  Private 
Network  (VPN)  and  a  secure  connection. 
The  host  servers  are  protected  by 
controlled  access  procedures,  which 
includes  card  key  entry  control  and 
cipher  locks. 

RETENTION  AND  disposal: 

Merit  promotion  case  files  are 
maintained  for  two  years  after  the 
closing  date  of  the  announcement,  or 
the  final  disposition  of  appeals, 
whichever  is  later  in  accordance  with 
National  Archives  and  Records 
Administration  GRS-1. 

system  manager(s)  and  address: 

Director,  Staffing  Policy,  Office  of 
Human  Resoiut:es,  U.S.  Customs 
Service,  1300  Pennsylvania  Ave.,  NW., 
Washington,  DC.  20229. 

NOTnCATION  procedure: 

See  Customs  appendix  A. 
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RECORD  ACCESS  PROCEDURE: 

See  Customs  appendix  A. 

contesting  RECORD  PROCEDURES: 

See  Customs  appendix  A. 

RECORD  SOURCE  CATEGORIES: 

Job  applicants,  and  present  and  past 
employers,  and  other  federal  agencies. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 

Appendix  A — ^U.  S.  Custonis  Service 

I.  Notification,  Record  Access  and 
Amendment  Procedures 

Notification  and  Record  Access 
Procediu«s:  Requests  by  an  individual  to  be 
notified  if  the  system  of  records  contains 
records  pertaining  to  him  and  requesting 
access  to  the  records  shall  be  in  writing  with 
envelope  and  letter  clearly  marked  "Privacy 
Act  Request"  and  directed  to  the  Assistant 
Commissioner,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service,  Rm.  3.4A, 
Ronald  Reagan  Bldg.,  1300  Pennsylvania 
Avenue,  NW.  Washington,  £)C  20229,  or  to 
the  Customs  Management  Center  Director  of 
the  region  in  which  the  records  are  located 
(see  addresses  below). 

The  request  may  be  presented  in  person 
between  the  hours  of  9  a.m.  and  4:30  p.m. 
Where  the  request  is  presented  in  person,  the 
requester  shall  present  adequate 
identification  to  establish  his  identity,  and  a 
comparison  of  his  signature  and  those  in  the 
records  may  be  made  where  the  records 
contain  the  signature  of  the  f>erson  to  whom 
the  records  pertain.  If  an  individual  is  unable 
to  provide  the  requisite  documents  for 
identification  purposes,  he  may  be  required 
to  make  a  signed  statement  asserting  identity 
and  stipulating  that  he  understands  that 
knowingly  or  willfully  seeking  or  obtaining 
access  to  records  about  another  person  under 
false  pretenses  is  punishable  by  a  fine  of  not 
more  than  $5,000. 

Where  the  request  is  made  in  writing,  it 
shall  be  accompanied  by  a  notarized 
statement  executed  by  the  requester  asserting 
identity  and  stipulating  that  he  understands 
that  knowingly  or  willhiUy  seeking  or 
obtaining  access  to  records  about  another 
pterson  under  false  pretenses  is  punishable  by 
a  fine  of  not  more  than  $5,000.  A  comparison 
of  his  signature  and  those  in  the  records  may 
be  made  where  the  records  contain  the 
signature  of  the  person  to  whom  the  records 
pertain. 

Amendment  Procedures:  Requests  by  an 
individual  contesting  the  context  of  a  record 
within  a  system  of  records  shall  be  iii  writing 
with  the  envelope  and  letter  clearly  marked 
"Privacy  Act  Amendment"  and  directed  to 
the  Assistant  Commissioner,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue,  IMW, 
Washington,  DC  20229,  or  to  the  Director  of 
the  Customs  N4anagement  Center  of  the 
region  in  which  the  records  are  located.  (See 
addresses  below.) 

n.  Location 

Addresses  of  Headquarters,  U.S.  Customs 
Service,  Customs  Management  Centers, 


Regional  Directors  (Internal  Affairs),  Port 
Directors  of  Customs,  and  Customs  Office  of 
Enforcement  field  offices: 

Headquarters  U.S.  Customs  Service:  1300 
Pennsylvania  Avenue,  NW,  Washington,  DC 
20229. 

Customs  Management  Centers 

Arizona^^740  North  Oracle  Road,  Suite 
310.  Tucson,  AZ  85705,  (520)  670-5900. 

Caribbean  Area — #1  La  Puntilla  St.,  Room 
203,  San  Juan  PR  00901,  (787)  729-6950. 

East  Great  Lakes — 4455  Genesee  St., 
Bu^o,  NY  14225.  (716)  626-0400. 

East  Texas— 2323  S.  Shepherd  St..  Suite 
1200.  Houston.  TX  77019,  (713)  313-2843. 

Gulf-^23  Canal  St.,  Room  337,  New 
Orleans,  LA  70130,  (504)  670-2404. 

Mid-America— 610  S.  Canal  St.  Suite  900. 
Chicago,  IL  60607,  (312)  353-4733. 

Mid  Atlantic— 103  S.  Gay  St.,  Suite  208. 
Baltimore,  MD  21202,  (410)  962-6200. 

Mid  Pacific — 33  New  Montgomery  St.. 
Suite  1601.  San  Francisco.  CA  94105,  (415) 
744-1530, 

New  York— 6  World  Trade  Center,  Room 
716.  New  York,  NY  10048,  (212)  466-4444. 

North  Atlantic — 10  Causeway  St.,  Room 
801,  Boston,  MA  02222.  (617)  565-6210. 

North  Florida— 1624  E.  Seventh  Ave..  Suite 
301,  Tampa.  FL  33605,  (813)  228-2381. 

North  Pacific— 90332  N.E.  Alderwood  Rd., 
Portland,  OR  97220,  (503)  326-7625. 

Northwest  Great  Plains — 1000  Second 
Ave.,  Suite  2000,  Seattle,  WA  98104.  (206) 
553-6944. 

South  Atlantic— 1691  Phoenix  Blvd..  Suite 
270,  College  Park,  GA  30349,  (770)  994-2306 

South  Florida— 909  SE  First  Ave.  Suite 
980,  Miami,  FL  33131,  (305)  536-6600. 

South  Pacific— One  World  Trade  Center, 
Suite  705,  Long  Beach,  CA  90831  (562)  980- 
3100. 

South  Texas— PO  Box  3130,  Laredo,  TX 
78044,  (956)  718-4161 

Southern  California— €10  W.  Ash  St.,  Suite 
1200,  San  Diego,  CA  92101,  (619)  557-5455. 

West  Great  Lakes— 613  Abbott  St.,  3rd 
Floor,  Detroit,  MI  48226.  (313)  226-2955. 

West  Texas/New  Mexico — 9400  Viscount 
Blvd..  Suite  104.  El  Paso,  TX  79925.  (915) 
540-5800. 

Office  of  Internal  Affairs  Field  Offices 

Regional  Director  (Internal  Affairs),  10 
Causeway  Street,  Boston.  MA  02110. 

Resident  Agent  in  Charge  (Internal  Affairs), 
6  World  Trade  Center,  New  York,  N.Y. 
10048. 

Resident  Agent  in  Charge  (Internal  Affairs). 
1000  Bricknell  Avenue.  Miami.  FL  33101. 

Resident  Agent  in  Charge  (Internal  Affeirs), 
423  Canal  Street.  New  Orleans,  LA  70112. 

Special  Agent  in  Charge  (Internal  Affairs). 
2323  S.  Shepherd  Street,  Houston,  TX  77002. 

Resident  Agent  in  Charge  (Internal  Affairs), 
610  S.  Canal  Street,  Chicago,  IL.  60603. 

Special  Agent  in  Charge  (Internal  Affairs), 
One  World  Trade  Center,  Long  Beach,  CA 
90815 

Customs  Service/Area  Ports  Offices 

Anchorage:  605  West  Fourth  Avenue. 
Room  205.  Anchorage.  AK  99501  (907)  271- 
2675. 

Atlanta:  700  Doug  Davis  Drive.  Atlanta.  GA 
30354  (404)  763-7020. 


Baltimore:  40  S.  Gay  St.  Baltimore,  MD 
21202  (410)  962-2666. 

Baton  Rouge:  5353  Essen  Lane,  Baton 
Rouge,  LA  70809  (504)  389-0261. 

Blaine:  9901  Pacific  Highway,  Blaine.  WA 
98230(360)332-5771. 

Boston:  10  Causeway  Street,  Boston,  MA 
02222-1059  (617)  565-6147. 

Buffalo:  111  West  Huron  Street,  Buffalo. 
NY  14202-2378  (716)  551-4373. 

Calais:  1  Main  SUeet.  Calais,  ME  04619 
(207)454-3621. 

Calexico:  PO  Box  632,  Calexico,  CA  92231 
(619)  357-7310. 

Champlain:  198  West  Service  Road. 
Champlain,  NY  12919-8314  (518)  298-8347 

Charleston:  200  East  Bay  Street, 
Charleston,  SC  29401  (803)  727-4296. 

Charlotte:  1801-K  Cross  Beam  Drive, 
Charlotte,  NC  28217  (704)  329-6101. 

Charlotte/ Amalie:  Main  Post  Ofe-Sugar 
Estate,  St.  Thomas.  VI  00801  (809)  774-2911. 

Chicago:  610  South  Canal  Street,  Chicago, 
IL  60607  (312)  353-6100. 

Christiansted:  Church  Street  PO  Box  249. 
Christianstedty  St.Croix.  VI  00820  (809)  773- 
1490. 

Cleveland:  55  Erieview  Plaza,  6th  Floor. 
Cleveland.  OH  44114.  (216)  891-3804 

Dallas/Ft.  Worth:  PO  Box  619050.  DFW 
Airport,  TX  75261-4818  (972)  574-2170. 

Denver:  4735  Oakland  Street,  Denver.  CO 
80239  (303)  361-0715. 

Derby  Line:  Interstate  91 ,  Derby  Line,  VT 
05830  (802)  873-3489. 

Detroit:  477  Michigan  Avenue,  Detroit,  MI 
48226  (313)  226-3178. 

Douglas:  1st  Street  ft  Pan  American 
Avenue.  Douglas.  AZ  85607  (602)  364-8486. 

Duluth:  515  West  1  St  Street.  Duluth.  MN 
55802-1390  (218)  720-5201. 

El  Paso:  9400  Viscount  Boulevard,  El  Paso. 
TX  79925  (915)  540-5800. 

Grand  Rapids:  6450  Air  Cargo  Dr.,  Grand 
Rapids.  MI  49512  (616)  456-2515. 

Great  Falls:  21  Third  St.,  N.,  Suite  201, 
Great  Falls,  MT  59401  (406)  453-7631. 

Greenville/Spartanburg:  150-A  West 
Phillips  Road,  Greer,  SC  29650  (864)  877- 
8006. 

Harrisburg:  Harrisburg  International 
Airport,  Bld^  135,  Middletown,  PA  17057- 
5035  (717)  782-4510. 

Hartford:  135  High  Street,  Hartford.  CT 
06103  (203)  240-4306. 

Highgate  Springs:  480  Welcome  Center  Rd., 
Swanton.  VT  05488  (802)  868-2778. 

Honolulu:  1001  Bishop  St..  Suite  2500. 
Pacific  Tower  Bldg.  Honolulu.  HI  968813 
(808)  522-8060. 

Houlton:  RR  3.  Box  5300.  Houlton.  ME 
04730(207)532-2131. 

Houston/Galveston:  3549  San  Edigo,  Suite 
700,  Houston,  TX  27055  (713)  985-6712. 

)acksonville:  2831  Talleyrand  Avenue. 
Jacksonville,  FL  32206  (904)  232-3476. 

Kansas  City:  2701  Rockcreek  Parkway.  N. 
Kansas  City,  Mo  64116  (816)  374-6424. 

Laredo/Columbia:  PO  Box  3130,  Laredo.      «, 
TX  78044  (210)  726-2267. 

Los  Angeles:  300  South  Ferry  Street.  Room 
1001,  Terminal  Island,  CA  90731  (310)  514- 
6001. 
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Los  Angeles  Airport  Area:  300  South  Ferry 
Street.  Terminal  Island.  CA  90731  (310)  514- 
6029. 

Los  AngelesAxing  Beach  Seaport  Area:  300 
South  Ferry  Street,  Terminal  Island,  CA 
90731  (310)  514-6002. 

-Louisville:  601  West  Broadway,  Room  43, 
Louisville,  KY  40202  (502)  582-5186. 

Miami  Airport:  6601  Northwest  25th 
Street,  Miami,  FL  33222-5280  (305)  869- 
2800. 

Miami  Seaport:  1500  Port  Blvd.  Miami,  FL 
33132  (305)  536-5261. 

Milwaukee:  PO  Box  37260,  Milwaukee.  WI 
53237-0260  (414)  571-2860. 

Minneapolis:  330  2nd  Ave.  South,  Suite 
560,  Minneapolis.  MN  55401  (612)  348-1690. 

Mobile:  150  North  Royal  Street,  Mobile,  AL 
36602  (205)  441-5106. 

Nashville:  322  Knapp  Blvd.,  Suite  160, 
Nashville.  TN  31277-0008  (615)  736-5861. 

New  Orleans:  423  Canal  Street,  New 
Orleans.  LA  70130  (504)  589-6353. 

New  York:  6  World  Trade  Center.  New 
York.  NY  10048  (212)  466-4444. 

New  York-JFK  Area:  Bldg  #77.  Jamaica.  NY 
11430  (718)  553-1542. 

New  York-NY /Newark  Area:  Hemisphere 
Center,  Rm  200.  Rts.  1  ft  9  South.  Newark. 
NJ  07114  (201)  645-3760. 

Nogales:  9  North  Grand  Avenue.  Nogales. 
AZ  85621  (520)  287-1410. 

Norfolk:  200  Granby  Street,  Norfolk.  VA 
23510  (804)  441-3400. 

Ogdensburg:  127  N.  Water  Street, 
Ogdensburg,  NY  13669  (315)  393-0660. 

Orlando:  5390  Bear  Road,  Orlando,  FL 
32827  (407)  825-4301. 

Oroville:  33643  Hwy  97,  Oroville,  WA 
98844  (509)  476-2955. 

Pembina:  112  West  Stoutsman,  Pembina. 
ND  58271  (701)  825-6201. 

Philadelphia:  2nd  &  Chestnut  Streets. 
Room  102.  Philadelphia.  PA  19106  (215) 
597-4605. 

Phoenix:  1315  S.  27th  Street,  Phoenix,  AZ 
85034  (602)  379-3516. 

Otay  Mesa:  9777  via  De  La  Amistad,  San 
Diego,  CA  92173  (619)  661-3305. 

Port  Huron:  526  Water  Street,  Room  301, 
Port  Huron,  Ml  48060  (810)  985-7125. 

Portland,  ME:  312  Fore  Street.  Portland. 
ME  04112  (207)780-3326. 

Portland,  OR:  PO  Box  55580,  Portland,  OR 
97238  (503)  326-2865. 

Providence:  49  Pavilion  Avenue, 
Providence.  RI  02905  (401)  941-6326. 

Raleigh/Durham:  120  Southcenter  Court, 
Suite  500,  Morrisville,  NC  27560  (919)  467- 
3552. 

Richmond:  4501  Williamsburg  Rd.,  Suite 
G,  Richmond,  VA  23231  (804)  226-9675. 

San  Antonio:  9800  Airport  Boulevard, 
Room  1103.  San  Antonio,  TX  78216  (210) 
821-6965. 

San  Diego:  610  West  Ash  Street,  San  Diego, 
CA  92188  (619)  557-6758. 

San  Francisco:  555  Battery  Street,  San 
Francisco,  CA  94111  (415)  744-7700. 

San  Juan:  #1  La  Puntilla,  San  Juan,  PR 
00901  (809)  729-6965. 

San  Luis:  PO  Box  H.  San  Luis,  AZ  85349 
(602)  627-6854. 

Sault  Ste.  Marie:  International  Bridge 
Plaza,  Sault  Ste  Marie,  MI  49783  (906)  632- 
7221. 


Savannah:  1  East  Bay  Street,  Savannah,  GA 
31401  (912)  447-9400. 

Seattle:  1000  2nd  Avenue,  Seattle,  WA 
98104-1049  (206)  553-0770. 

Seattle  Airport:  SEA-TAC  International 
Airport,  Seattle,  WA  98158  (206)  553-7960. 

Seattle  Waterfront:  S.  Nevada  St.,  Suite 
100.  Seattle,  WA  98134  (206)  553-1581. 

San  Ysidro:  720  E.  San  Ysidro  Blvd.,  San 
Ysidro,  CA  92073  (619)  662-7201. 

St.  Albans:  PO  Box  1490,  St.  Albans.  VT 
05478 (802) 524-7352. 

St.  Louis:  4477  Woodson  Road,  Suite  100, 
St.  Louis.  MO  63134-3716  (314)  428-2662. 

Syracuse:  4034  S.  Service  Road.  Hancock 
International  Airport,  Syracuse,  NY  13212 
(315)  455-6446. 

Tacoma:  2202  Tacoma  Rd.,  Tacoma,  WA 
98421  (206)  593-6336. 

Tampa:  1624  E.  7th  Ave..  Tampa,  FL  33607 
(813)228-2381. 

Tucson:  7150  South  Tucson  Boulevard, 
Tucson.  AZ  85706  (520)  670-6461. 

Washington,  DC:  PO  Box  17423, 
Washington,  DC  20041  (703)  318-5900. 

Wilmington:  1  Virginia  Avenue, 
Wilmington,  NC  28401  (919)  815-4601. 

Customs  Investigations  Field  Offices 

Special  Agent  in  Charge,  Room  801, 10 
Causeway  Street,  Boston,  MA  02222. 

Resident  Agent  in  Charge,  P.O.  Box  368, 
Derby  Line,  Vermont,  05830. 

Resident  Agent  in  Charge,  P.O.  Box  400, 
Houlton,  Maine  04730. 

Resident  Agent  in  Charge,  P.O.  Box  4688 
(DTS),  Portland,  Maine  04112. 

Resident  Agent  in  Charge,  Federal 
Building,  Suite  318, 150  Coiul  Street,  New 
Haven,  CT  06510. 

Resident  Agent  in  Charge,  P.O.  Box  68, 
Rouses  Point,  New  York  12979. 

Special  Agent  in  Charge,  40  South  Gay 
Street,  Room  424,  Baltimore,  Maryland 
21202. 

Resident  Agent  in  Charge,  Second  and 
Chestnut  Street,  Room  200,  Philadelphia,  PA 
19106. 

Resident  Agent  in  Charge,  Room  826, 
^  Federal  Building  1000  Liberty  Avenue, 
Pittsburgh,  PA  15222. 

Special  Agent  in  Charge,  6  World  Trade 
Center,  Room  716.  New  York.  N.Y.  10048 

Deputy  Special  Agent  in  Charge.  JFK 
International  Airport.  Building  75.  2nd  Floor, 
Jamaica,  N.Y.  11430. 

Resident  Agent  in  Charge,  AirpKtrt ' 
International  Plaza,  Suite  400,  Routes  1  and 
9  South,  Newark,  N.J.  07114. 

Resident  Agent  in  Charge,  Leo  O'Brien 
Federal  Building,  North  Pearl  Street,  Room 
746,  Albany,  NY.  12207. 

Resident  Agent  in  Charge,  575  Johnson 
Avenue,  2nd  floor,  Bohemia,  New  Yofk 
11716. 

Special  Agent  in  Charge,  423  Canal  Street, 
Room  337,  New  Orleans.  LA  70130. 

Resident  Agent  in  Charge  8312  Florida 
Boulevard,  Suite  216B,  Baton  Rouge.  LA 
70806. 

Resident  Agent  in  Charge,  Air 
Investigations,  P.O.  Box  980,  Belle  Chase,  LA 
70037. 

Resident  Agent  in  Charge,  600  Beacon 
Parkway  West,  Suite  725,  Birmingham,  AL 
35209. 


Resident  Agent  in  Charge,  P.O.  Box  700, 
Dauphin  Island,  AL  36528. 

Resident  Agent  in  Charge,  Security 
Building,  Room  600,  2301  14th  Street, 
Gulfport,  MS  39501. 

Resident  Agent  in  Charge,  Station  1,  P.O. 
Box  10182,  Houma,  LA  70363. 

Resident  Agent  in  Charge,  100  West 
Capitol  Street,  Suite  1418,  Jackson,  MS 
39269. 

Resident  Agent  in  Charge,  825  Kaliste 
Saloom,  Brandywine,  11,  Suite  200,  Lafayette, 
LA  70508. 

Resident  Agent,  811  Bayou  Pines  Drive, 
Lake  Charles,  LA  70601. 

Resident  Agent  in  Charge,  10825  Financial 
Parkway,  Suite  321,  Little  Rock,  AR  72211. 

Resident  Agent  in  Charge,  951  Government 
Street,  Suite  700,  Mobile,  AL  36604. 

Resident  Agent  in  Charge,  4721  Trousdale 
Drive,  Suite  216,  Nashville,  TN  37220. 

Resident  Agent  in  Charge,  610  Texas 
Street,  Suite  610,  Shreveport,  LA  71101. 

Special  Agent  in  Charge,  4141  N.  Saur, 
Houston  Parkway,  East,  Houston,  TX  77032. 

Resident  Agent  in  Charge,  421  Cold 
Avenue,  SW,  Albuquerque,  NM  87103. 

Resident  Agent  in  Charge,  P.O.  Box  9640, 
Alpine,  TX  79830. 

Resident  Agent  in  Charge.  P.O.  Box  99, 
Austin.  TX  78767. 

Resident  Agent  in  Charge,  P.O.  Box  4500, 
Brownsville,  TX  78521. 

Resident  Agent  in  Charge.  P.O.  Box  2159, 
Corpus  Christi,  TX  78403. 

Resident  Agent  in  Charge.  400  South 
Record  Street,  Suite  800,  Dallas  TX  75242. 

Resident  Agent  in  Charge.  P>0.  Box  1169. 
Del  Rio.  TX  78841. 

Resident  Agent  in  Charge.  P.O.  Box  1818, 
Deming  NM  88030. 

Resident  Agent  in  Charge,  P.O.  Box  1076, 
Douglas,  AZ  86508. 

Resident  Agent  in  Charge,  160  Garrison 
Street,  Eagle  Pass,  TX  78852. 

Special  Agent  in  Charge,  6501  Boeing 
Drive,  Building  G,  El  Paso,  TX  79925. 

Resident  Agent  in  Charge,  P.O.  Box  12, 
Falcon  Heights,  TX  78545. 

Resident  Agent  in  Charge,  P.O.  Box  HH, 
Flagstaff.  AZ  86001. 

Resident  Agent  in  Charge,  P.O.  Box  570, 
Galveston,  TX  77553. 

Resident  Agent  in  Charge,  P.O.  Box  2128, 
Laredo,  TX  78044. 

Resident  Agent  in  Charge,  P.O.  Box  7150, 
Las  Cruces,  NM  88006. 

Resident  Agent  in  Charge.  P.O.  Drawer  189, 
Lukeville.  AZ  85.341. 

Resident  Agent  in  Charge,  1701  West 
Business  83,  Suite  508,  McAllen,  TX  78501. 

Resident  Agent  in  Charge,  3500  NW  56th 
Street,  Suite  200,  Oklahoma  City,  OK  73112. 

Resident  Agent  in  Charge.  3010  North  2nd 
Street.  Suite  201,  Phoenix,  AZ  85012. 

Resident  Agent  in  Charge,  4550  75th  Street, 
Port  Arthur,  TX  77642. 

Resident  Agent  in  Charge,  P.O.  Drawer  H, 
Presidio.  TX  79845. 

Resident  Agent  in  Charge,  1802  NE  Loop 
410,  Suite  302,  San  Antonio,  TX  78217. 

Resident  Agent  in  Charge,  P.O.  Box  458, 
Sells,  AZ  85634. 

Special  Agent  in  Charge.  555  East  River 
Road.  Tucson,  AZ  85704. 

Resident  Agent  in  Charge,  P.O.  Box  5757, 
Yuma,  AZ  85364. 
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Special  Agent  in  Charge,  P.O.  Box  1309 
MPO,  Los  Angeles,  CA  90053. 

Resident  Agent  in  Charge,  P.O.  Box 
100199,  Anchorage,  AK  99501. 

Resident  Agent  in  Charge,  P.O.  Box  535,    * 
Astoria,  OR  97103. 

Resident  Agent  in  Charge,  P.O.  Box  1360, 
Blaine,  WA  98230. 

Resident  Agent  in  Charge  (Calexico)  1681 
West  Main  Street,  Suite  306,  El  Centro,  CA 
92243. 

Resident  Agent  in  Charge,  P.O.  Box  209, 
Coos  Bay,  OR  97420. 

Resident  Agent  in  Charge,  P.O.  Box  465, 
Eureka,  CA  95502. 

Resident  Agent  in  Charge,  P.O.  Box  12465. 
Fresno,  CA  93778. 

Resident  Agent  in  Charge  (Guam).  P.O.  Box 
2508,  Agana,  Guam  96910. 

Resident  Agent  in  Charge,  (LAX).  222 
North  Sepulveda  Boulevard,  Suite  200.  El 
Secundo,  CA  90245. 

Resident  Agent  in  Charge.  P.O.  Box  329. 
Oceanside,  CA  92054. 

Resident  Agent  in  Charge  (Orange  County), 
15941  Red  Hill  Avenue,  Suite  200,  Tustin, 
CA  92680. 

Resident  Agent  in  Charge.  P.O.  Box  6155, 
Oxnard,  CA93031. 

Resident  Agent  in  Charge.  Federal  Office 
Building.  138  West  First  Street,  Room  216, 
Port  Angeles,  WA  98352. 


Resident  Agent  in  Charge,  P.O.  Box  2841, 
Portland.  OR  97208 

Resident  Agent  in  Charge,  1755  E.  Plumb 
Lane,  Airport  Plaza,  Suite  229,  Reno,  NV 
89502. 

Resident  Agent  in  Charge.  P.O.  Box 
214666.  Sacramento,  CA  95821. 

Special  Agent  in  Charge,  401  West  A 
Street,  Suite  305,  San  Diego.  CA  90101. 

Special  Agent  in  Charge.  1 700  Montgomery 
Street.  Suite  445.  San  Francisco.  CA  94111. 

Resident  Agent  in  Charge  (SFO),  San 
Francisco  International  Airport,  P.O.  Box 
251747.  San  Francisco.  CA  94128. 

Resident  Agent  in  Charge.  Courthouse  and 
Federal  Building,  280  South  First  Street, 
Suite  190,  San  Jose,  CA  95113. 

Resident  Agent  in  Charge,  406  Virginia 
Avenue,  San  Ysidro.  CA  92073. 

Special  Agent  in  Charge,  Federal  Office 
Building,  909  First  Avenue,  Room  4100, 
Seattle,  WA  98174. 

Resident  Agent  in  Charge,  West  904 
Riverside,  Room  332,  Spokane,  WA  92210. 

Special  Agent  in  Charge,  610  South  Canal 
Street,  Room  851,  Chicago,  IL  60607. 

Resident  Agent  in  Charge  (Cincinnati) 
Suite  200.  207  Grandview  Drive.  Fort 
Mitchell,  KY  41017. 

Resident  Agent  in  Charge  (Cleveland) 
Commerce  Place,  7123  Pearl  Road,  Room 
305.  Middleburg  Heights.  OH  44130. 


Resident  Agent  in  Charge,  78  E.  Chestnut 
Street.  Room  411.  Columbus.  OH  42315. 

Special  Agent  in  Charge.  P.O.  Drawer  .3609. 
Denver,  CO  80294. 

Special  Agent  in  Charge.  McNamara 
Federal  Building.  477  Michigan  Avenue. 
Room  350.  Detroit.  MI  48226. 

Resident  Agent  in  Charge.  P.O.  Box  791. 
Great  Falls,  MT  59403 

Resident  Agent  in  Charge,  P.O.  Box  51366. 
Indianapolis,  IN  46251. 

Resident  Agent  in  Charge,  2701  Rockcreek 
Parkway,  Suite  206.  North  Kansas  City.  MO 
64117. 

Resident  Agent  in  Charge.  P.O.  Box  92847, 
Milwaukee.  WI  53202. 

Resident  Agent  in  Charge.  Federal  Office 
Building.  212  Third  Avenue  South.  Room 
154,  Minneapolis.  MN  55401. 

Resident  Agent  in  Charge,  P.O.  Box  192, 
Pembina,  ND  58271. 

Resident  Agent  in  Charge,  114  Market 
Street,  Room  942,  St.  Louis.  MO  63101. 

Resident  Agent  in  Charge.  1745  W.  1700  S. 
Room  1124.  Salt  Lake  City,  UT  84104. 

|FR  Doc.  01-25008  Filed  10-17-01;  8:45  am] 
BILUNG  CODE  4a20-02-P 


Thursday, 
October  18,  2001 


Part  m 

Environmental 
Protection  Agency 

40  CFR  Part  9,  122,  123,  124,  and  130 
Effective  Date  of  Revisions  to  the  Water 
Quality  Planning  and  Management 
Regulation  and  Revisions  to  the  National 
Pollutant  Discharge  Elimination  System 
Program  in  Support  of  Revisions  to  the 
Water  Quality  Planning  and  Mans^ement 
Regulations;  and  Revision  of  the  Date  for 
State  Submission  of  the  2002  List  of 
Impaired  Waters;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

i 
40  CFR  Parts  9, 122, 123, 124,  and  130 


[WH-FRL-7086-1] 
RIN  204O-AO79 


Effective  Date  of  Revisions  to  the 
Water  Quality  Planning  and 
Management  Regulation  and  Revisions 
to  the  National  Pollutant  Discharge 
Elimination  System  Program  in 
Support  of  Revisions  to  the  Water 
Quality  Planning  and  Maiuigement 
Regulations;  and  Revision  of  the  Date 
for  State  Sulsmission  of  ttie  2002  List 
of  Impaired  Waters 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Today's  action  establishes 
April  30.  2003  as  the  effective  date  of 
the  revisions  to  EPA's  Total  Maximum 
Daily  Load  (TMDL)  and  National 
Pollutant  Discharge  Elimination  System 
Program  (NPDES)  regulations  published 
in  the  Federal  Register  on  July  13,  2000. 
The  July  2000  rule  amends  and  clarifies 
existing  regulations  implementing 
section  303(d)  of  the  Clean  Water  Act 
(CWA),  which  requires  States  to  identify 
waters  that  are  not  meeting  State  water 
quality  standards  and  to  establish 
pollutant  budgets,  called  TMDLs,  to 
restore  the  quality  of  those  waters.  The 
rule  also  lays  out  specific  time  frames 
under  which  EPA  will  assure  that  lists 
of  waters  not  meeting  water  quality 
standards  (the  303(d)  lists)  and  TMDLs 
are  completed  as  scheduled,  and  that 
necessary  point  and  nonpoint  source 
controls  are  implemented  to  meet 
TMDLs. 

In  addition,  today's  action  amends  40 
CFR  130.7(d)(1),  ciirrently  in  effect,  to 
revise  the  date  on  which  States  are 
required  to  submit  the  next  list  of 
impaired  waters  from  April  1,  2002  to 
October  1,  2002.  This  new  date  will 
provide  States  who  wish  to  do  so  the 
time  to  incorporate  some  or  all  of  the 
recommendations  suggested  by  EPA  in 
a  forthcoming  guidance  entitled:  2002 
Integrated  Water  Quality  Monitoring 
and  Assessment  Report  Guidance, 
which  is  currently  undergoing  a  final 
review. 

DATES:  The  July  2000  rule  amending  40 
CFR  parts  9,122,123,124  and  130 
published  on  July  13,  2000  at  65  FR 
43586  is  effective  on  April  30,  2003.  The 
amendment  to  40  CFR  130.7(d)(1)  made 
by  this  rule  is  effective  November  19, 
2001.  This  action  is  considered  issued 
for  purposes  of  judicial  review  as  of  1 


p.m.  Eastern  Daylight  Time,  on 
November  1,  2001  as  provided  in  §23.2. 

ADDRESSES:  The  complete 
administrative  record  for  the  final  rule 
has  been  established  under  docket 
number  W-98-31-ni  TMDL,  and 
includes  supporting  documentation  as 
well  as  printed,  paper  versions  of 
electronic  comments.  The  docket  is 
available  for  inspection  from  9  a.m.  to 
4  p.m.  Eastern  Time,  Monday  through 
Friday  excluding  legal  holidays  at  the 
Water  Docket;  EB  57;  U.S.  EPA;  401  M 
Street,  SW.,  Washington,  DC  20460.  For 
access  to  docket  materials,  please  call 
(202)  260-3027  between  9  a.m.  and  4 
p.m.  An  electronic  version  of  this  final 
rule  will  be  available  via  the  Internet  at: 
http  J  I  www.  epa  .gov/owow/tmdl/defer/ 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  today's  final  rule, 
contact:  Francoise  M.  Brasier,  U.S.  EPA 
Office  or  Wetlands,  Oceans  and 
Watersheds  (4503F).  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460,  phone  (202) 
401-4078. 

SUPPLEMENTARY  INFORMATION: 

A.  Authority 

Clean  Water  Act  sections  106,  205(g), 
205(j),  208,  301.  302,  303,  305,  308,  319, 
402,  501  502,  and  603;  33  U.S.C.  1256, 
1285(g),  1285(j).  1288,  1311,  1312.  1313. 
1315, 1318, 1329, 1342, 1361. 1362, and 
1373. 

B.  Entities  Potentially  Regulated  by  the 
Proposed  Rule 

Table  of  Potentially  Regulated 
Entities 


Category 

Examples  of  potentially 
regulated  entities 

Governments 

States,  Temtories  and  Tribes 
witti  CWA  responsibilities 

The  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  potentially 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated  by  this  action.  To  determine 
whether  you  may  be  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  130.20  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  any  questions 
regarding  the  appIicabiUty  of  this  action 
to  you,  consult  the  person  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 


C.  Explanation  of  Today's  Action 

/.  Background 

On  August  9,  2001,  EPA  proposed  to 
take  two  actions  regarding  the  TMDL 
program.  First,  EPA  proposed  to  delay 
by  18  months  the  effective  date  of  a  rule 
published  in  the  Federal  Register  on 
July  13,  2000,  which  amends  existing 
regulations  governing  the  TMDL 
program.  The  July  2000  rule  generated 
considerabfe  controversy,  as  expressed 
in  letters,  testimony,  public  meetings. 
Congressional  action,  and  litigation. 
Congress  prohibited  EPA  from 
implementing  the  final  rule  through  a 
spending  prohibition  attached  to  an 
FY2000  appropriations  bill,  which 
prohibited  EPA  from  using  funds  made 
available  for  FY2000  and  FY2001  "to 
make  a  final  determination  on  or 
implement"  the  July  2000  TMDL  rule. 
Cognizant  of  this  spending  prohibition, 
in  the  preamble  to  the  July  2000  rule, 
EPA  said  that  the  July  2000  rule  was  not 
effective  "until  30  days  after  the  date 
that  Congress  allows  EPA  to  implement 
this  regulation"  and  that  EPA  would 
publish  notice  of  the  effective  date  in 
the  Federal  Register.  Second.  EPA 
proposed  to  revise  its  currently  effective 
regulations  to  postpone  the  date  by 
which  States  are  required  to  submit  the 
next  section  303(d)  list  of  impaired 
waters  from  April  1,  2002  to  October  1, 
2002.  This  delay  was  intended  to 
provide  time  for  EPA  to  issue  guidance 
incorporating  some  of  the  National 
Research  Council's  (NRC) 
recommendations  regarding  the 
methodology  used  to  develop  the  303(d] 
lists  and  the  content  of  these  lists. 

Based  on  concerns  expressed  by  many 
interested  organizations  and  in  light  of 
a  recent  report  from  the  National 
Research  Council  (NRC),  entitled 
"Assessing  the  TMDL  Approach  to 
Water  Quality  Management,"  which 
recommends  changes  to  the  TMDL 
program,  EPA  believes  that  it  is 
important  at  this  time  to  re-consider 
some  of  the  choices  made  in  the  July 
2000  rule,  while  continuing  to  operate 
the  program  under  the  1985  TMDL 
regiilations,  as  amended  in  1992.  A 
delay  of  the  effective  date  would  allow 
the  Agency  to  solicit  and  carefully 
consider  suggestions  on  how  to 
structure  the  TMDL  program  to  be 
effective  and  flexible  and  to  ensiire  that 
it  leads  to  workable  solutions  that  will 
meet  the  Clean  Water  Act  goals  of 
restoring  impaired  waters.  In  addition, 
EPA  believes  that  its  decision 
voluntarily  to  reconsider  the  July  2000 
rule  may  result  in  revisions  to  the  rule 
that  would  resolve  at  least  some  of  the 
issues  raised  in  pending  litigation  in  the 
D.C.  Circuit  Court  of  Appeals.  Instead  of 
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expending  resources  in  lengthy 
litigation,  EPA  believes  it  can  speed  up 
the  process  of  putting  in  place  a  more 
workable  program,  while  building  a 
foundation  of  trust  among  stakeholders 
in  the  basic  process  for  restoring 
impaired  waters.  Once  this  foundation 
is  soundly  built,  it  is  far  more  likely  that 
diverse  stakeholders  will  be  able  to 
agree  on  plans  for  restoring  water 
quality  and  far  more  likely  that  these 
important  plans  will  be  implemented. 

//.  Response  to  Comments  and  Final 
Decisions 

Effective  Date  of  the  Final  Regulations 

EPA  received  approximately  100 
separate  comment  letters  and  85 
duplicate  postcards  regarding  its 
proposal  to  delay  tbe  effective  date  of 
the  July  2000  rule.  A  majority  of 
individual  commenters  supported  EPA's 
action  noting  the  controversy  generated 
by  the  rule,  the  issues  raised  in  recent 
lawsuits  challenging  the  July  2000  rule, 
and  the  need  to  reevaluate  the 
flexibility,  practicality  and  scope  of  the 
rule.  Other  commenters,  however, 
expressed  concerns  that  postponing  the 
effective  date  of  the  July  2000  rule 
would  significantly  impede  progress 
towards  cleaning  up  the  nation's 
impaired  waters.  EPA  does  not  agree 
with  these  commenters  that  an  18- 
month  delay  of  the  effective  date  of  the 
July  2000  rule  will  significantly  slow 
down  the  pace  at  which  impaired 
waters  are  restored.  In  recent  years.  EPA 
and  the  States  have  made  great  strides 
in  implementing  the  existing  303(d) 
program  to  list  impaired  waters  and 
develop  and  implement  TMDLs.  States 
have  substantially  improved  their 
TMDL  programs  while  the  Agency  has 
provided  the  States  with  significant 
increases  in  technical  and  financial 
support  to  expand  and  strengthen  all 
elements  of  their  programs.  EPA  and  the 
States  also  are  cooperatively 
undertaking  workshops  around  the 
coimtry  to  present  successful 
approaches  to  developing  and 
implementing  TMDLs.  Much  of  this 
progress  is  driven  by  TMDL  litigation. 
To  date,  envfronmental  groups  have 
filed  legal  actions  in  38  States.  Over  20 
of  these  lawsuits  have  resulted  in  court 
orders  or  consent  decrees  imder  which 
EPA  is  required  to  establish  TMDLs  if 
the  State  fails  to  do  so  pursuant  to 
specific  schedules.  The  pace  of  TMDL 
establishment  has  increased  greatly  over 
the  last  few  years  with  almost  twice  as 
many  TMDLs  approved  or  established 
by  EPA  in  2001  as  in  2000. 

Current  coiirt  orders  and  consent 
decrees  require  EPA  to  establish  (if  the 
States  do  not]  approximately  2000 


TMDLs  in  the  next  18  to  24  months. 
These  requirements  are  in  place 
independently  of  any  separate 
requirements  in  the  July  2000  rule. 
Accordingly,  EPA  does  not  believe  that 
an  18-month  delay  in  the  July  2000 
rule's  effective  date  will  in  any 
significant  way  slow  the  development  of 
TMDLs. 

Some  commenters  opposed  to  the 
delay  of  the  effective  date  of  the  July 
2000  rule  expressed  concerns  that 
TMDLs  established  during  that  delay 
might  not  include  implementation 
plans,  which  they  see  as  an  essential 
component  of  the  Jidy  2000  rule.  It  is 
true  that,  absent  a  requirement  to 
include  an  implementation  plan  as  part 
of  a  TMDL  as  required  by  the  July  2000 
rule.  States  may  not  develop 
implementation  plans  for  all  TMDLs. 
However,  section  130.37  of  the  July 
2000  rule  provided  that  EPA  could 
approve  a  TMDL  without  an 
implementation  plan  during  a  9-month 
transition  period  following  the  effective 
date  of  the  July  2000  rule.  Accordingly, 
for  one  half  of  the  18-month  delay 
period,  implementation  plans  would  not 
have  been  required  for  T^ffiL  approval. 
Moreover,  EPA  is  working  in  other  ways 
to  ensure  that  management  measures 
reflecting  load  allocations  in  TMDLs  are 
undertaken.  For  example,  EPA  issued  a- 
guidance  on  September  13.  2001 
entitled  "Supplemental  Guidelines  for 
the  Award  of  Section  319  Nonpoint 
Source  Grants  to  States  and  Territories 
in  FY  2002  and  Subsequent  Years" 
available  at  http://www.epa.gov/owow/ 
nps/Section319/fy2002.htmI,  which 
provides  for  a  more  concentrated  focus 
on  the  implementation  of  TMDLs 
related  to  nonpoint  source  pollution  for 
FY  2003  and  beyond.  Finally,  even 
imder  the  currently  effiective  TMDL 
regulations,  States  may  submit  and 
some,  such  as  California,  Virginia, 
Washington  and  Oregon,  have  been 
submitting  implementation  plans  along 
with  TMDLs. 

Some  commenters  who  agreed  that 
EPA  should  delay  the  effective  date  of. 
the  rule  suggested  that  EPA  should  do 
so  for  longer  than  18  months.  EPA 
disagrees.  EPA  believes  that  18  months 
should  be  a  sufficient  time  to  reconsider 
the  controversial  elements  of  the  July 
2000  rule  that  have  already  been  the 
subject  of  significant  comments  and 
dialogue.  Other  commenters  who  agreed 
with  EPA  also  submitted  comments 
regarding  the  requirements  which  EPA 
should  consider  including  in  a  new 
rule.  EPA  will  consider  these 
recommendations  as  it  reevaluates  the 
July  2000  rule.  Several  commenters  also 
suggested  that  EPA  should  provide  the 
public  a  detailed  schedule  for  issuance 


of  a  new  rule  including  information  on 
planned  public  outreach  and  the 
internal  Agency  decision  process.  On 
October  9,  2001.  EPA  announced  a 
series  of  outreach  meetings  and  has 
posted  information  regarding  these 
meetings  on  the  internet.  EPA  also 
intends  to  post  discussion  guides  and 
meeting  summaries  on  the  internet.  In 
addition.  EPA  will,  to  the  best  of  its 
ability,  meet  and  share  information  with 
stakeholders  as  it  develops  any 
revisions  to  the  July  2000  rule. 

EPA  is  committed  to  structuring  a 
flexible,  effective  TMDL  program  that 
States.  Territories  and  authorized  Tribes 
can  support  and  implement.  EPA 
believes  that,  given  its  decision  to 
reconsider  the  July  2000  rule  and  to  do 
so  in  an  expeditious  manner,  it  would 
be  undesirable  to  have  the  July  2000 
rule  go  into  effect  now  for  a  relatively 
short  time.  This  is  especially  so  given 
that  the  rule's  requirements  would  not 
be  mandatory  for  another  nine  months 
(65  FR  43635).  The  Agency  believes  that 
by  delaying  the  effective  date  of  the  July 
2000  rule  until  April  30,  2003,  it  will  be 
better  able  to  reconsider  the  rule  and 
address  concerns  expressed  about  it  by 
a  wide  range  of  stakeholders.  The 
Agency  hopes  to  be  able  to  narrow  the 
differences  among  the  diverse 
stakeholders  interested  in  or  are  affected 
by  the  TMDL  rules  such  that  a 
framework  is  established  under  which 
TMDLs  will  actually  be  implemented  in 
a  timely  and  cost-effective  manner. 

Therefore,  after  carefully  considering 
all  the  comments  received  on  delaying 
the  effective  date  of  the  July  2000  rule. 
EPA  is  promulgating  a  final  action  today 
that  establishes  April  30,  2003  as  the 
effective  date  of  the  TMDL  rule 
published  in  the  Federal  Register  on 
July  13,  2000  (65  FR  43586).  EPA 
believes  that  this  delay  of  the  effective 
date  is  the  minimum  necessary  for  the 
Agency  to  be  able  to  conduct  a 
meaningful  consultation  with  the 
public,  analyze  recommendations  of 
various  stakeholders,  reconcile  concerns 
about  the  scope,  complexity,  and  cost  of 
the  TMDL  program,  and  structure  a 
flexible  yet  effective  solution  to  meet 
Clean  Water  Act  goals  of  restoring  the 
nation's  impaired  waters.  During  this 
delay,  the  program  will  continue  to 
operate  under  the  1985  TMDL 
regulations,  as  amended  in  1992  at  40 
CFR  part  130,  and  EPA  and  the  States 
and  Territories  will  continue  to  develop 
TMDLs  to  work  towards  cleaning  up  the 
nation's  waters  and  meeting  water 
quality  standards. 
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Revisions  to  the  Due  Date  of  the  Next 
List  of  hnpaiied  Waters 

EPA  received  approximately  60 
separate  comments  and  85  duplicate 
postcards  regarding  its  proposal  to 
revise  the  date  on  which  States  are 
required  to  submit  the  next  section 
303(d)  list  of  impaired  waters  from 
April  1.  2002  to  October  1,  2002.  A 
substantial  nimiber  of  individual 
commenters  agreed  with  the  Agency's 
proposal  and  its  rationale.  However, 
several  commenters  disagreed.  A  few 
commenters  stated  that  the  Agency 
should  not  allow  any  more  time  for 
States  to  develop  the  next  list.  In  their 
view,  an  April  2002  list  already 
represents  a  two-year  delay  because 
EPA  had  earUer  eliminated  the 
requirement  for  States  to  submit  a  list  to 
EPA  on  April  1,  2000.  They  also 
disagreed  with  EPA's  rationale  that  new 
guidance  was  needed  before  States 
should  be  required  to  submit  a  new  list. 
They  argued  any  guidance  issued  at  this 
time  would  have  to  follow  the  current 
regulations  and  could  not  incorporate 
some  of  the  recommendations  of  the 
NRC.  They,  therefore,  believed  that 
existing  guidance  was  sufficient  to 
produce  the  2002  list.  EPA  agrees  that 
any  guidance  it  issues  at  this  point  must 
be  based  on  current  regulations  and  it  is 
not  EPA's  intent  to  change  these 
existing  regulations  by  guidance. 
However,  EPA  believes  that  within  the 
context  of  the  current  regulations,  there 
is  sufficient  flexibility  to  issue  guidance 
that  it  believes  could  significantly 
improve  some  States'  lists.  EPA  has 
drafted  a  guidance  entitled  "2002 
Integrated  Water  Quality  Monitoring 
and  Assessment  Report  Guidance" 
which  will  be  released  shortly.  EPA 
believes  that  States  should  be  given 
additional  time  to  review  and 
incorporate  some  of  the  elements  of  the 
guidance  in  their  next  list  if  they  so 
wish.  For  that  reason,  EPA  continues  to 
believe  that  a  relatively  brief  6-month 
delay  of  the  303(d)  lists'  due  date  is 
warranted. 

Some  commenters  believed  that  the 
Agency  should  postpone  the  next  303(d) 
list  until  after  the  new  rule  is  in  place. 
They  argued  that  development  of  a  new 
rule  would  introduce  substantial 
uncertainty  while  the  States  are 
developing  their  listing  methodologies 
and  their  next  lists  pursuant  to  a  rule 
and  guidance  that  may  be  substantially 
changed  soon  after  the  2002  lists  are 
submitted.  EPA  continues  to  believe, 
however,  that  it  is  important  for  a  new 
list  to  be  produced  in  2002.  EPA 
believes  that  it  is  important  to  update 
States'  1998  lists  to  reflect  current 
information  to  maintain  the  credibility 


of  the  TMDL  program.  EPA  is  aware  of 
concerns  expressed  by  some  point 
source  dischargers  about  the  impact  of 
being  located  on  a  listed  stream.  EPA 
believes  that  its  upcoming  guidance 
should  help  ensure  that  the  2002  section 
303(d)  lists  more  accurately  identify 
currently  impaired  waters  than  earlier 
lists. 

Some  commenters  stated  their 
concerns  that,  if  the  2002  list  deadline 
is  moved  to  October,  the  report  required 
imder  section  305(b)  of  the  CWA  and 
the  list  required  under  section  303(d) 
would  be  due  at  different  times.  These 
commenters  asked  that  the  Agency  also 
delay  the  date  of  the  section  305(b) 
report.  However,  the  due  date  of  the 
section  305  (b)  report  is  a  statutory 
requirement  and  EPA  cannot  change  it 
by  regulation  or  guidance.  The  Agency 
can  take  steps  however,  to  ensure  that 
States  that  choose  to  submit  a  305(b) 
report  on  October  1,  2002  do  not  suffer 
any  adverse  consequences.  EPA  will 
review  its  agreements  with  States 
regarding  distribution  of  grants  imder 
section  106  of  the  CWA  to  make  svae 
that  receipt  of  grant  funds  are  not 
contingent  upon  completion  of  a  section 
305  (b)  report  on  April  1,  2002. 

EPA  received  only  one  comment  on 
its  proposal  to  retain  the  April  1,  2002 
listing  requirement  if  a  court  order  or 
consent  decree  or  commitment  in  a 
settlement  agreement  expressly  requires 
EPA  to  take  action  related  to  the  State's 
2002  list  prior  to  October  1,  2002.  When 
EPA  published  the  proposal,  EPA  stated 
that  it  believed  that  this  provision 
would  only  apply  to  the  State  of 
Georgia.  The  commenter  expressed 
concern  that,  notwithstanding  a  consent 
decree,  it  was  inequitable  to  require 
Georgia  to  meet  the  existing  April  2002 
deadline.  The  commenter  noted  that,  if 
Georgia  was  required  to  submit  its  2002 
list  prior  to  issuance  of  EPA's  2002 
listing  guidance,  parts  of  the  Georgia  list 
may  be  invalidated. 

EPA  believes  that  the  commenter's 
concerns  can  be  addressed  while 
requiring  Georgia  to  submit  its  2002  list 
in  April  2002.  EPA  continues  to  believe 
that  a  State  should  be  required  to  submit 
a  2002  list  by  April  1.  2002,  in  order  to 
enable  EPA  to  meet  a  commitment 
embodied  in  a  court  order,  consent 
decree,  or  settlement  agreement 
expressly  requiring  EPA  to  take  action 
related  to  the  State's  2002  list  prior  to 
October  1,  2002.  Since  this  provision 
only  applies  to  the  State  of  Georgia,  EPA 
will  work  with  Georgia  to  ensure  that 
the  list  it  submits  to  EPA  by  April  1, 
2002,  meets  the  requirements  of  the 
Clean  Water  Act  and  EPA's  ciirrently 
effective  regulations.  In  addition,  EPA 
anticipates  issuing  guidance  on  the  2002 


lists  shortly  so  that  Georgia  will  have 
the  benefit  of  that  guidance  at  least 
several  months  before  the  date  it  is 
required  to  submit  its  2002  list.  Finally, 
the  listing  guidance  will  not  and  cannot 
impose  any  binding  requirements  on  the 
States,  separate  and  apart  from  the 
statutory  and  regulatory  requirements. 

After  careful  review  of  all  comments, 
EPA  continues  to  believe  that  briefly 
delaying  the  due  date  of  the  next  section 
303(d)  list  is  an  appropriate  step  that 
will  give  the  States  that  wish  to  do  so 
time  to  adopt  some  or  all  of  the 
recommendations  of  EPA's  new 
guidance.  EPA  is  aware  that  some  States 
are  well  imderway  in  their  development 
of  a  2002  section  303(d)  list  which  they 
intended  to  submit  on  April  1,  2002. 
EPA  will  review  and  approve  or 
disapprove  a  State  list  within  30  days  as 
required  by  the  CWA  regardless  of  when 
it  is  submitted.  EPA's  decision  to 
approve  or  disapprove  such  a  list  will 
be  based  on  the  statutory  requirements 
at  section  303(d)  and  EPA's  regulations 
at  40  CFR  130.7. 

ni.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  (October  4. 1993)),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  and  as  such,  has  not 
been  submitted  to  OMB  for  review. 
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B.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  efiiect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effiscts  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  EPA.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866. 

C.  Unfunded  Mandates  Reform  Act 
(UMRA)ofl995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  nimiber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afiiected  small  governments,  enabling 
officials  of  affected  small  governments 


to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compUance  with 
the  r^ulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  or  Tribal  governments  or 
the  private  sector.  The  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
Tribal  government  or  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  For  the  same  reason,  EPA  has 
also  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  This  action  does  not 
impose  any  requirement  on  anyone. 
Thus,  there  are  no  costs  associated  with 
this  action  .  Therefore,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  UMRA. 

D.  Paperwork  Reduction  Act  (PRA) 

This  action  does  not  impose  any  new 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  This  action 
does  not  impose  any  requirements  on 
anyone  and  does  not  voluntarily  request 
information. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  vaUdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currendy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

E.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 


analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  After  considering  the 
economic  impacts  of  today's  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  does  not  impose 
any  requirements  on  anyone,  including  ' 
small  entities. 

F.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA"),  Public  Law  No.  104-113. 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  does  not  impose  any  new 
technical  standards. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  impUcations"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. " 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
executive  Order  13132.  It  merely  delays 
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the  effective  date  of  the  July  2000  nile 
and  the  due  date  of  the  April  2002  lists. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

H.  Executive  Order  13175:  Consuhation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regiilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
imphcations"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  rule  establishes  a  relatively  short 
delay  in  the  efiiective  date  of  the  July 
2000  TMDL  Rule  and  the  due  date  of  the 
April  1,  2002  Usts.  Because  these  delays 
are  relatively  brief  (18  months  and  six 
months,  respectively)  EPA  does  not 
believe  this  rule  will  have  "substantial 
direct  effects"  on  Tribes  or  the 
relationship  or  distribution  of  power 
between  Tribes  and  the  Federal 
Government.  As  discussed  earlier  in  the 
preamble,  during  the  18-month  period 
before  the  July  2000  rule  becomes 
effective,  TMDLs  will  continue  to  be 
developed  pursuant  to  the  regulations  in 
effect  at  section  130.7.  Moreover,  EPA 
does  not  beUeve  that  a  6-month  delay  in 
submission  of  the  2000  lists  will  slow 
the  pace  of  TMDL  development  given 
the  number  of  waters  on  existing  lists 
and  the  many  court  orders  and 
schedules  directing  TMDL 
development.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

I.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  The  July 
2000  rule  amending  40  CFR  parts  9, 122, 
123, 124  and  130  published  on  July  13, 
2000  at  65  FR  43586  is  effective  on 
April  30,  2003.  The  amendment  to  40 
CFR  130.7(d)(1)  is  effiective  November 
19,  2001. 

J.  Executive  Order  12866 — ^Plain 
Language  Considerations 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  EPA  invited  public  comment 
in  the  proposed  rule  on  how  to  make 
this  rule  easier  to  understand  including 
addressing  concerns  regarding 
organization  of  material,  clear 
presentation  of  technical  terms  and 
concepts,  and  alternative  formats  to 
facilitate  better  imderstanding  of  the 
Agency's  action.  The  Agency  received 
only  one  comment  on  this  issue 
requesting  that  the  rule  be  clearly 
written.  "Hie  Agency  has  addressed  this 
concern  by  reducing  the  amount  of 
technical  jargon  in  this  notice,  by 
organizing  the  material  in  a 
straightforward,  understandable  format, 
and  by  clearly  discussing  each  of  the 
requirements  of  this  rule.  By  doing  so 
the  Agency  has  met  the  plain  language 
requirements  of  Executive  Order  12866. 

K.  Executive  Order  13211:  Energy 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use",  66 
FR  28355  (May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  122 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  123 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 


Hazardous  substances,  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  124 

Environmental  protection. 
Administrative  practice  and  procedure. 
Hazardous  substances,  Indians-lands, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  130 

Environmental  protection. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Water 
poUution  control. 

Dated:  October  12,  2001. 
OiriatiiM  T.  Whitman, 

Administrator. 

PARTS  9, 122, 123, 124  AND  130— 
EFFECTIVE  DATE  AND  REVISIONS 

For  the  reasons  stated  in  the 
preamble,  EPA  is  establishing  April  30, 
2003  as  the  effective  date  of  the 
amendments  to  40  CFR  parts  9, 122, 
123, 124  and  130  pubUshed  July  13. 
2000  (65  FR  43586). 

For  the  reasons  stated  in  the 
preamble,  EPA  is  amending  40  CFR  part 
130  as  follows: 

PART  130— WATER  QUALITY 
PLANNING  AND  MANAGEMENT 

1.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Section  130.7,  currently  in  effect,  is 
amended  by  adding  a  new  sentence  after 
the  fourth  sentence  in  paragraph  (d)(1) 
to  read  as  follows: 

§130.7    Total  maximum  daily  loads  (TMDL) 
and  Individijal  water  quality-ttasad  effliMnt 
limitations. 

*  •        •        •        • 

(d)  •   *  *  (1)  *  *   *  For  the  year  2002 
submission,  a  State  must  submit  a  list 
required  under  paragraph  (b)  of  this 
section  by  October  1,  2002,  unless  a 
court  order,  consent  decree  or 
commitment  in  a  settlement  agreement 
expressly  requires  EPA  to  take  an  action 
related  to  that  State's  2002  list  prior  to 
October  1,  2002,  in  which  case,  the  State 
must  submit  a  list  by  April  1, 
2002.  *   *  * 

*  •        •        *        • 

(PR  Doc.  01-26265  Filed  10-17-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAR  Case  2001-012] 

RIN9000-AJ22 

Federal  Acquisition  Regulation; 
Payments  Under  Fixed-Price 
Construction  Contracts 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA),     j 
ACTION:  Proposed  rule.  - 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  in  the  certification  language  of 
the  clause  entitled  Payments  under 
Fixed-Price  Construction  Contracts  that 
all  payments  due  to  subcontractors  and 
suppliers  have  been  made  by  the  prime 
contractor  from  previous  progress 
payments  received  from  the 
Government. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
December  17,  2001  to  be  considered  in 
the  formidation  of  a  final  rale. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street. 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405.  Submit 
electronic  comments  via  the  Internet  to: 
farcase.2001-012@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2001-012  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC.  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Jeremy  Olson,  Procurement 
Analyst,  at  (202)  501-3221.  Please  cite 
FAR  case  2001-012. 


SUPPLEMENTARY  INFORMATION 

A.  Background 

In  1988,  Congress  passed  the  Prompt 
Payment  Act  Amendments,  in  part  to 
ensure  that  subcontractors  and  suppliers 
were  being  promptly  paid  by  the  prime 
contractors.  31  U.S.C.  3903(b)(l)(B)(ii) 
requires  the  contractor  to  certify,  with 
each  progress  payment  request,  that 
payments  to  subcontractors  and 
suppliers  have  been  made  from  previous 
payments  received  under  the  contracts. 
This  certification  language  is  reflected 
in  paragraph  (c)  of  FAR  52.232-5, 
Payments  under  Fixed-Price 
Construction  Contracts. 

An  ambiguity  in  FAR  52.232-5 
siufaced  as  a  result  of  a  decision  issued 
on  April  2.  1999,  by  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit  in 
United  States  vs.  Gatewood,  173  F.3d 
983  {6th  Cir.  1999).  The  Court 
concluded  that  certifying  that  the  prime 
contractor  has  made  payments  to 
subcontractors  and  suppliers  is  not  the 
same  as  certifying  that  the  prime 
contractor  has  made  all  payments  due  to 
subcontractors  and  suppliers. 

The  Government's  intention  has 
always  been  that  all  payments  due  to 
subcontractors  and  suppliers  be  covered 
by  this  certification.  Accordingly,  the 
rule  amends  FAR  52.232-5  to  clarify  the 
Government's  intent. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  niTe  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  have 
a  dollar  value  less  than  the  simplified 
acquisition  threshold,  and,  therefore,  do 
not  have  the  progress  payment  type  of 
financing.  In  addition,  this  change  is  a 
clarification  of  existing  policy,  rather 
than  the  addition  of  new  policy.  An 
Initial  RegiUatory  Flexibility  Analysis 
has,  therefore,  not  been  performed.  We 
invite  comments  from  small  businesses 


and  other  interested  parties.  The 
Councils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  Part  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAR  case  2001-012), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  52 

Government  procurement. 
Dated:  October  10,  2001. 
AI  Matera. 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  part  52  as  set 
forth  below: 

PART  52— SOUCiTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  52.232-5  by 
revising  the  date  of  the  clause  and 
paragraph  (c)(2)  to  read  as  follows: 

52^32-5    Payments  under  Fixed-Price 
Construction  Contracts. 


Payments  Under  Fixed-Price 
Construction  Contracts  (Date) 

***** 

(c)*  *  * 

(2)  All  payments  due  to 
subcontractors  and  suppliers  from 
previous  payments  received  under  the 
contract  have  been  made,  and  timely 
payments  will  be  made  bom  the 
proceeds  of  the  payment  covered  by  this 
certification,  in  accordance  with 
subcontract  agreements  and  the 
requirements  of  chapter  39  of  Title  31, 
United  States  Code; 
***** 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24  CFR  Part  3500 
[Docket  No.  FR-4714-N-01] 
RIN  2502-AH74 


Real  Estate  Settlement  Procedures  Act 
Statement  of  Policy  2001-1 : 
Clarification  of  Statement  of  Policy 
1999-1  Regarding  Lender  Payments  to 
Mortgage  Broilers,  and  Guidance 
Concerning  Unearned  Fees  Under 
Section  8(b) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
ACTION:  Statement  of  Policy  2001-1. 

summary:  This  Statement  of  Policy  is 
being  issued  to  eliminate  any  ambiguity 
concerning  the  Department's  position 
with  respect  to  those  lender  payments  to 
mortgage  brokers  characterized  as  yield 
spread  premiums  and  to  overcharges  by 
settlement  service  providers  as  a  result 
of  questions  raised  by  two  recent  court 
decisions.  Culpepper  v.  Irwin  Mortgage 
Corp.  and  Echevarria  v.  Chicago  Title 
and  Trust  Co.,  respectively.  In  issuing 
this  Statement  of  PoHcy,  the  Department 
clarifies  its  interpretation  of  Section  8  of 
the  Real  Estate  Settlement  Procedures 
Act  (RESPA)  in  Statement  of  PoHcy 
1999-1  Regarding  Lender  Payments  to 
Mortgage  Brokers  (the  1999  Statement  of 
Policy),  and  reiterates  its  long-standing 
interpretation  of  Section  8{b)'s 
prohibitions.  Culpepper  v.  Irwin 
Mortgage  Corp.  involved  the  payment  of 
yield  spread  premiums  from  lenders  to 
mortgage  brokers.  Echevarria  v.  Chicago 
Title  and  Trust  Co.  involved  the 
applicability  of  Section  8(b)  to  a 
settlement  service  provider  that 
overcharged  a  borrower  for  the  service 
of  another  settlement  service  provider, 
and  then  retained  the  amount  of  the 
overcharge. 

Today's  Statement  of  Policy  reiterates 
the  Department's  position  that  yield 
spread  premiums  are  not  per  se  legal  or 
illegal,  and  clarifies  the  test  for  the 
legality  of  such  payments  set  forth  in 
HUD's  1999  Statement  of  Policy.  As 
stated  there.  HUD's  position  that  lender 
payments  to  mortgage  brokers  are  not 
illegal  per  se  does  not  imply,  however, 
that  yield  spread  premiums  are  legal  in 
individual  cases  or  classes  of 
transactions.  The  legality  of  yield  spread 
premiums  tiuns  on  the  application  of 
HUD's  test  in  the  1999  Statement  of 
Policy  as  clarified  today. 

The  Department  also  reiterates  its 
long-standing  position  that  it  may 
violate  Section  8(b)  and  HUD's 


implementing  regulations:  (1)  For  two  or 
more  persons  to  split  a  fee  for  settlement 
services,  any  portion  of  which  is 
unearned;  or  (2)  for  one  settlement 
service  provider  to  mark-up  the  cost  of 
the  services  performed  or  goods 
provided  by  another  settlement  service 
provider  without  providing  additional 
actual,  necessary,  and  distinct  services, 
goods,  or  facilities  to  justify  the 
additional  charge;  or  (3)  for  one 
settlement  service  provider  to  charge  the 
consiuner  a  fee  where  no,  nominal,  or 
duplicative  work  is  done,  or  the  fee  is 
in  excess  of  the  reasonable  value  of 
goods  or  facilities  provided  or  the 
services  actually  performed. 

This  Statement  of  Policy  also 
reiterates  the  importance  of  disclosure 
so  that  borrowers  can  choose  the  best 
loan  for  themselves,  and  it  describes 
disclosures  HUD  considers  best 
practices.  The  Secretary  is  also 
aimouncing  that  he  intends  to  make  full 
use  of  his  regulatory  authority  to 
establish  clear  requirements  for 
disclosure  of  mortgage  broker  fees  and 
to  improve  the  settlement  process  for 
lenders,  mortgage  brokers,  and 
consumers. 

EFFECTIVE  DATE:  October  18.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ivy 
M.  Jackson.  Acting  Director.  RESPA/ILS 
Division.  Room  9156.  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW.,  Washington. 
DC  20410;  telephone  (202)  708-0502.  or 
(for  legal  questions)  Kenneth  A. 
Markison,  Assistant  General  Counsel  for 
GSE/RESPA.  Room  9262.  Department  of 
Housing  and  Urban  Development. 
Washington.  DC  20410;  telephone  (202) 
708-3137  (these  are  not  toll-free 
numbers).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 

General  Background 

The  Department  is  issuing  this 
Statement  of  Policy  in  accordance  with 
5  U.S.C.  552  as  a  formal  pronouncement 
of  its  interpretation  of  relevant  statutory 
and  regulatory  provisions.  Section  19(a) 
(12  U.S.C.  2617(a))  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2601-2617)  (RESPA)  specifically 
authorizes  the  Secretary  "to  prescribe 
such  rules  and  regulations  [and]  to  make 
such  interpretations  *  *  *  as  may  be 
necessary  to  achieve  the  purposes  of 
[RESPA]." 

Section  8(a)  of  RESPA  prohibits  any 
person  from  giving  and  any  person  from 
accepting  "any  fee.  kickback,  or  thing  of 
value  pursuant  to  an  agreement  or 


understanding,  oral  or  otherwise"  that 
real  estate  settlement  service  business 
shall  be  referred  to  any  person.  See  12 
U.S.C.  2607(a).  Section  8(b)  prohibits 
anyone  from  giving  or  accepting  "any 
portion,  split,  or  percentage  of  any 
charge  made  or  received  for  the 
rendering  of  a  real  estate  settlement 
service  *  *  *  other  than  for  services 
actually  performed."  12  U.S.C.  2607(b). 
Section  8(c)  of  RESPA  provides, 
"Nothing  in  [Section  8]  shall  be 
construed  as  prohibiting  *   *   *  (2)  the 
payment  to  any  person  of  a  bona  fide 
salary  or  compensation  or  other 
payment  for  goods  or  facilities  actually 
furnished  or  for  services  actually 
performed  *   *   *"  12  U.S.C.  2667(c)(2). 
RESPA  also  requires  the  disclosure  of 
settlement  costs  to  consumers  at  the 
time  of  or  soon  after  a  borrower  applies 
for  a  loan  and  again  at  the  time  of  real 
estate  settlement.  12  U.S.C.  2603-4. 
RESPA's  requirements  apply  to 
transactions  involving  a  "federally 
related  mortgage  loan"  as  that  term  is 
defined  at  12  U.S.C.  2602(1). 

/.  Lender  Payments  to  Mortgage  Brokers 

The  Conference  Report  on  the 
Department's  1999  Appropriations  Act 
directed  HUD  to  address  the  issue  of 
lender  payments  to  mortgage  brokers 
under  RESPA.  The  Conference  Report 
stated  that  "Congress  never  intended 
payments  by  lenders  to  mortgage 
brokers  for  goods  or  facilities  actually 
furnished  or  for  services  actually 
performed  to  be  violations  of  [Sections 
8](a)  or  (b)  (12  U.S.C.  sec.  2607)  in  its 
enactment  of  RESPA."  H.  Rep.  105-769, 
at  260.  As  also  directed  by  Congress, 
HUD  worked  with  industry  groups, 
federal  agencies,  consumer  groups  and 
other  interested  parties  in  collectively 
producing  the  1999  Statement  of  Policy 
issued  on  March  1,  1999.  64  FR  10080. 
Interested  members  of  the  public  are 
urged  to  consult  the  1999  Statement  of 
Policy  for  a  more  detailed  discussion  of 
the  background  on  lender  payments  to 
brokers  addressed  in  today's  Statement. 

HUD's  1999  Statement  of  Policy 
established  a  two-part  test  for 
determining  the  legality  of  lender 
payments  to  mortgage  brokers  for  table 
funded  transactions  and  intermediary 
transactions  under  RESPA:  (1)  Whether 
goods  or  facilities  were  actually 
furnished  or  services  were  actually 
performed  for  the  compensation  paid 
and;  (2)  whether  the  payments  are 
reasonably  related  to  the  value  of  the 
goods  or  facilities  that  were  actually 
furnished  or  services  that  were  actually 
performed.  In  applying  this  test,  HUD 
believes  that  total  compensation  should 
be  scrutinized  to  assure  that  it  is 
reasonably  related  to  the  goods. 
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facilities,  or  services  furnished  or 
performed  to  determine  whether  it  is 
legal  under  RESPA.  hi  the 
determination  of  whether  payments 
from  lenders  to  mortgage  brokers  are 
permissible  under  Section  8  of  RESPA, 
the  threshold  question  is  whether  there 
were  goods  or  facilities  actually 
furnished  or  services  actually  performed 
for  the  total  compensation  paid  to  the 
mortgage  broker.  Where  a  lender 
payment  to  a  mortgage  broker  comprises 
a  portion  of  total  broker  compensation, 
the  amount  of  the  payment  is  not,  under 
the  HUD  test,  scrutinized  separately  and 
apart  bom  total  broker  compensation. 

Since  HUD  issued  its  1999  Statement 
of  Policy,  most  courts  have  held  that 
yield  spread  premiums  from  lenders  to 
mortgage  brokers  are  legal  provided  that 
such  payments  meet  the  test  for  legality 
articulated  in  the  1999  Statement  of 
Policy  and  otherwise  comport  with 
RESPA.  However,  in  a  recent  decision, 
Culpepper  V.  Iiwin  Mortgage  Corp.,  253 
F.Sd  1324  (11th  Cfr.  2001),  the  Court  of 
Appeals  for  the  Eleventh  Circuit  upheld 
certification  of  a  class  in  a  case  alleging 
that  jrield  spread  premiimis  violated 
Section  8  of  RESPA  where  the 
defendant  lender,  pursuant  to  a  prior 
understanding  with  mortgage  brokers, 
paid  yield  spread  premiiuns  to  the 
brokers  based  solely  on  the  brokers' 
delivery  of  above  par  interest  rate  loans. 
The  court  concluded  that  a  jiuy  could 
find  that  yield  spread  premiums  were 
illegal  kickbacks  or  referral  fees  under 
RESPA  where  the  lender's  payments 
were  based  exclusively  on  interest  rate 
difierentials  reflected  on  rate  sheets,  and 
the  lender  had  no  knowledge  of  what 
services,  if  any,  the  broker  performed. 
The  court  described  HUD's  1999 
Statement  of  Policy  as  "ambiguous."  Id. 
at  1327.  Accordingly,  and  because 
courts  have  now  rendered  conflicting 
decisions,  HUD  has  an  obligation  to 
clarify  its  position  and  issues  this 
Statement  today  to  provide  such 
clarification  and  certainty  to  lenders, 
brokers,  and  consumers. 

Because  this  clarification  focuses  on 
the  legality  of  lender  payments  to 
mortgage  brokers  in  transactions  subject 
to  RESPA,  the  coverage  of  this  statement 
is  restricted  to  payments  to  mortgage 
brokers  in  table  funded  and 
intermediary  broker  transactions. 
Lender  payments  to  mortgage  brokers 
where  mortgage  brokers  initially  fund 
the  loan  and  then  sell  the  loan  after 
settlement  are  outside  the  coverage  of 
this  statement  as  exempt  from  RESPA 
under  the  secondary  market  exception. 

77.  Disclosure 

Besides  establishing  the  two-part  test 
for  determining  the  legality  of  yield 


spread  premiums,  the  1999  Statement  of 
Policy  discussed  the  importance  of 
disclosure  in  permitting  borrowers  to 
choose  the  best  loan  for  themselves.  The 
mortgage  transaction  is  complicated, 
and  most  people  engage  in  such 
transactions  relatively  infrequently, 
compared  to  the  other  piut:hases  they 
make.  In  some  instances,  borrowers 
have  paid  very  large  origination  costs, 
either  up  front  fees,  yield  spread 
premiums,  or  both,  which  they  might 
have  been  able  to  avoid  with  timely 
disclosure.  Timely  disclosure  would 
permit  them  to  shop  for  preferable 
origination  costs  and  mortgage  terms 
and  to  agree  to  those  costs  and  terms 
that  meet  their  needs.  The  Department 
therefore  is  issuing  a  clarification  of  the 
importance  of  disclosure,  with  a 
description  of  disclosures  that  it 
considers  to  be  best  practices. 

In  this  Statement  of  Policy,  the 
Secretary  is  announcing  that  he  intends 
to  make  full  use  of  his  regulatory 
authority  as  expeditiously  as  possible  to 
provide  clear  requirements  and 
guidance  prospectively  regarding 
disclosure  of  mortgage  broker  fees  and, 
more  broadly,  to  improve  the  mortgage 
settlement  process  so  that  homebuyers 
and  homeowners  are  better  served. 
Pending  the  promulgation  of  such  a 
rule,  the  Secretary  asks  the  industry  to 
adopt  new  disclosure  requirements  to 
promote  competition  and  to  better  serve 
consumers. 

777.  Unearned  Fees 

The  1999  Statement  of  Policy  also 
touched  upon  another  area  of  reciuring 
questions  under  Section  8  of  RESPA:  the 
legality  of  payments  that  are  in  excess 
of  the  reasonable  value  of  the  goods  or 
facilities  provided  or  services 
performed.  See  64  FR  10082-3. 

Since  RESPA  was  enacted,  HUD  has 
consistently  interpreted  Section  8(b) 
and  HUD's  RESPA  regulations  to 
prohibit  settlement  service  providers 
from  charging  unearned  fees,  as 
occurred  ix^Echevarria  v.  Chicago  Title 
6-  Trust  Co..  256  F.3d  623  (7th  Cir. 
2001).  Such  an  interpretation  is 
consistent  with  Congress's  finding, 
when  enacting  RESPA,  that  consiuners 
need  protection  frt)m  unnecessarily  high 
settlement  costs.  Through  this 
Statement  of  Policy,  HUD  makes  clear 
that  Section  8(b)  prohibits  any  person 
from  giving  or  accepting  any  fees  other 
than  payments  for  goods  and  facilities 
provided  or  services  actually  performed. 
Payments  that  are  imeamed  fees  occur 
in,  but  are  not  limited  to,  cases  where: 
(1 )  Two  or  more  persons  split  a  fee  for 
settlement  services,  any  portion  of 
which  is  unearned;  or  (2)  one  settlement 
service  provider  marks-up  the  cost  of 


the  services  performed  or  goods 
provided  by  another  settlemiint  service 
provider  without  providing  additional 
actual,  necessary,  and  distinct  services, 
goods,  or  facilities  to  justify  the 
additional  charge:  or  (3)  one  settlement 
service  provider  charges  the  consumer  a 
fee  where  no,  nominal,  or  duplicative 
work  is  done,  or  the  fee  is  in  excess  of 
the  reasonable  value  of  goods  or 
facilities  provided  or  the  services 
actually  performed. 

In  a  July  5.  2001  decision,  the  Court 
of  Appeals  for  the  Seventh  Circuit 
concluded  that  unearned  fees  must  be 
passed  from  one  settlement  provider  to 
another  in  order  for  such  fees  to  violate 
Section  8(b).  Accordingly,  the  court 
held  that  a  settlement  service  provider 
did  not  violate  Section  8(b)  when,  in 
billing  a  borrower,  it  added  an 
overcharge  to  another  provider's  fees 
and  retained  the  additional  charge 
without  providing  any  addition^  goods, 
facilities  or  services.  Echevarria  v. 
Chicago  Title  &•  Trust  Co.  Other  courts 
have  held  that  two  or  more  parties  must 
split  or  share  a  fee  in  order  for  a 
violation  of  Section  8(b)  to  occur.  Still 
other  courts  have  stated,  however,  that 
a  single  provider  can  violate  Section 
8(b).  Because  the  courts  are  now 
divided.  HUD  is  issuing  this  Statement 
of  Policy  to  reiterate  its  interpretation  of 
Section  8(b). 

The  Covul  of  Appeals  for  the  Seventh 
Circuit  rendered  its  conclusion  in 
Echevarria  "absent  a  formal 
commitment  by  HUD  to  an  opposing 
position.  *  *  *"  Id.  at  630.  In  issuing 
this  Statement  of  Policy  pursuant  to 
Section  19(a).  HUD  reiterates  its 
position  on  unearned  fees  under  Section 
8(b)  of  RESPA,  which  HUD  regards  as 
long  standing. 

TV.  Statement  of  Policy  2001-1 

To  give  guidance  to  interested 
members  of  the  real  estate  settlement 
industry  and  the  general  public  on  the 
application  of  RESPA  and  its 
implementing  regulations,  the  Secretary 
hereby  issues  the  following  Statement  of 
Policy.  The  interpretations  embodied  in 
this  Statement  of  Policy  are  issued 
pursuant  to  Section  19(a)  of  RESPA.  12 
U.S.C.  2617(a). 

Part  A.  Mortgage  Broker  Fees 

Yield  Spread  Premiums 

One  of  the  primary  barriers  to 
homeownership  and  homeowners' 
ability  to  refinance  and  lower  their 
housing  costs  is  the  up  front  cash 
needed  to  obtain  a  mortgage.  The 
closing  costs  and  origination  fees 
associated  with  a  mortgage  loan  are  a 
significant  component  of  these  up  front 
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cash  requirements.  Borrowers  may 
choose  to  pay  these  fees  out  of  poclcet, 
or  to  pay  the  origination  fees,  and 
possibly  all  the  closing  fees,  by 
financing  them;  i.e.,  adding  the  amount 
of  such  fees  to  the  principal  balance  of 
their  mortgage  loan.  The  latter 
approach,  however,  is  not  available  to 
those  whose  loan-to-value  ratio  has 
already  reached  the  maximum 
permitted  by  the  lender.  For  those 
without  the  available  cash,  who  are  at 
the  maximum  loan-to-value  ratio,  or 
who  simply  choose  to  do  so,  there  is  a 
third  option.  This  third  option  is  a  jrield 
spread  premium. 

Yielci  spread  premiiuns  permit 
homebuyers  to  pay  some  or  all  of  the  up 
front  settlement  costs  over  the  life  of  the 
mortgage  through  a  higher  interest  rate. 
Because  the  mortgage  carries  a  higher 
interest  rate,  the  lender  is  able  to  sell  it 
to  an  investor  at  a  higher  price.  In  turn, 
the  lender  pays  the  broker  an  amount 
reflective  of  this  price  difference.  The 
payment  allows  the  broker  to  recoup  the 
up  front  costs  incxured  on  the 
borrower's  behalf  in  originating  the 
loan.  Payments  from  lenders  to  brokers 
based  on  the  rates  of  borrowers'  loans 
are  characterized  as  "indirect"  fees  and 
are  referred  to  as  yield  spread 
premiums.^ 

A  jield  spread  premium  is  calculated 
based  upon  the  difference  between  the 
interest  rate  at  which  the  broker 
originates  the  loan  and  the  par,  or 
market,  rate  offered  by  a  lender.  The 
Department  believes,  and  industry  and 
consumers  agree,  that  a  yield  spread 
premium  can  be  a  useful  means  to  pay 
some  or  all  of  a  borrower's  settlement 
costs.  In  these  cases,  lender  payments 
reduce  the  up  front  cash  requirements  to 
borrowers.  In  some  cases,  borrowers  are 
able  to  obtain  loans  without  paying  any 
up  front  cash  for  the  services  required 
in  connection  with  the  origination  of  the 
loan.  Instead,  the  fees  for  these  services 
are  financed  through  a  higher  interest 
rate  on  the  loan.  The  yield  spread 
premium  thus  can  be  a  legitimate  tool 
to  assist  the  borrower.  The  availability 
of  this  option  fosters  homeownership. 

HUD  has  recognized  the  utility  of 
yield  spread  premiums  in  regulations 
issued  prior  to  the  1999  Statement  of 
Policy.  In  a  final  rule  concerning 
"Deregulation  of  Mortgagor  Income 
Requirements,"  HUD  indicated  that  up 
frt>nt  costs  could  be  lowered  by  yield 
spread  premiiuns.54  PR  38646 
(September  20, 1989). 

In  a  1992  rule  concerning  RESPA, 
HUD  specifically  listed  jrield  spread 


<  Indirect  fees  from  lenders  are  also  known  as 
"back  funded  payments,"  "overages,"  or  "servicing 
release  premiums." 


premiums  as  an  example  of  fees  that 
must  be  disclosed.  The  example  was 
codified  as  Illustrations  of  Requirements 
of  RESPA,  Fact  Situations  5  and  1 3  in 
Appendix  B  to  24  CFR  part  3500.  (See 
also  Instructions  at  Appendix  A  to  24 
CFR  part  3500  for  Completing  HUD-1 
and  HUD-1  A  Settlement  Statements.) 
HUD  did  not  by  these  examples  mean 
that  yield  spread  premiiuns  were  per  se 
legal,  but  HUD  also  did  not  mean  that 
yield  spread  premiums  were  per  se 
illegal. 

HUD  also  recognizes,  however,  that  in 
some  cases  less  scrupulous  brokers  and 
lenders  take  advantage  of  the 
complexity  of  the  settlement  transaction 
and  use  yield  spread  premiums  as  a  way 
to  enhance  the  profitability  of  mortgage 
transactions  without  offering  the 
borrower  lower  up  front  fees.  In  these 
cases,  yield  spread  premiiuns  serve  to 
increase  the  borrower's  interest  rate  and 
the  broker's  overall  compensation, 
without  lowering  up  front  cash 
requirements  for  the  borrower.  As  set 
forth  in  this  Statement  of  Policy,  such 
uses  of  yield  spread  premiiuns  may 
result  in  total  compensation  in  excess  of 
what  is  reasonably  related  to  the  total 
value  of  the  origination  services 
provided  by  the  broker,  and  fail  to 
comply  wiUi  the  second  part  of  HUD's 
two-part  test  as  enunciated  in  the  1999 
Statement  of  Policy,  and  with  Section  8. 

The  1999  Statement  of  Policy's  Test  for 
Legahty 

The  Department  restates  its  position 
that  yield  spread  premiums  are  not  pet 
se  illegal.  HUD  also  reiterates  that  this 
statement  "does  not  imply  *   *  *  that 
yield  spread  premiums  are  legal  in 
individual  cases  or  classes  of 
transactions."  64  FR  10084.  The  legality 
of  any  yield  spread  premium  can  only 
be  evaluated  in  the  context  of  the  test 
HUD  established  and  the  specific  factual 
circumstances  applicable  to  each 
transaction  in  which  a  yield  spread 
premium  is  used. 

The  1999  Statement  of  Policy 
established  a  two-part  test  for 
determining  whether  lender  payments 
to  mortgage  brokers  are  legal  under 
RESPA.  In  applying  Section  8  and 
HUD's  regulations,  the  1999  Statement 
of  Policy  stated: 

In  transactions  where  lenders  make 
payments  to  mortgage  brokers,  HUD  does  not 
consider  such  payments  [i.e.,  yield  spread 
premiums  or  any  other  class  of  named 
payments)  to  be  illegal  per  se.  HUD  does  not 
view  the  name  of  the  payment  as  the 
appropriate  issue  under  RESPA.  HUD's 
position  that  lender  payments  to  mortgage 
brokers  are  not  illegal  per  se  does  not  imply, 
however,  that  yield  spread  premiums  are 
legal  in  individual  cases  or  classes  of 


transactions.  The  fees  in  cases  and  classes  of 
transactions  are  illegal  if  they  violate  the 
prohibitions  of  Section  8  of  RESPA. 

In  determining  whether  a  payment  from  a 
lender  to  a  mortgage  broker  is  permissible 
under  Section  8  of  RESPA,  the  first  question 
is  whether  goods  or  facilities  were  actually 
furnished  or  services  were  actually 
performed  for  the  compensation  paid.  The 
fact  that  goods  or  facilities  have  been  actually 
furnished  or  that  services  have  been  actually 
performed  by  the  mortgage  broker  does  not 
by  itself  make  the  payment  legal.  The  second 
question  is  whether  the  payments  are 
reasonably  related  to  the  value  of  the  goods 
or  facilities  that  were  actually  furnished  or 
services  that  were  actually  performed. 

In  applying  this  test,  HUD  believes  that 
total  compensation  should  be  scrutinized  to 
assure  that  it  is  reasonably  related  to  goods, 
facilities,  or  services  furnished  or  performed 
to  determine  whether  it  is  legal  under 
RESPA.  Total  compensation  to  a  broker 
includes  direct  origination  and  other  fees 
paid  by  the  borrower,  indirect  fees,  including 
those  that  are  derived  from  the  interest  rate 
paid  by  the  borrower,  or  a  combination  of 
some  or  all.  The  Department  considers  that 
higher  interest  rates  alone  cannot  justify 
higher  total  fees  to  mortgage  brokers.  All  fees 
will  be  scrutinized  as  part  of  total 
compensation  to  determine  that  total 
compensation  is  reasonably  related  to  the 
goods  or  facilities  actually  furnished  or 
services  actually  performed.  HUD  believes 
that  total  compensation  should  be  carefully 
considered  in  relation  to  price  structures  and 
practices  in  similar  transactions  and  in 
similar  markets.  64  FR  10084. 

Culpepper 

The  need  for  further  clarification  of 
HUD's  position,  as  set  forth  in  the  1999 
Statement  of  Policy,  on  the  treatment  of 
lender  payments  to  mortgage  brokers 
under  Section  8  of  RESPA  (12  U.S.C. 
2607),  is  evident  from  the  recent 
decision  of  the  Court  of  Appeals  for  the 
Eleventh  Circuit  in  Culpepper. 

In  upholding  class  certification  in 
Culpepper,  the  court  only  applied  the 
first  part  of  the  HUD  test,  and  then 
further  narrowed  its  examination  of 
whether  the  lender's  jrield  spread 
pa)anents  were  "for  services"  by 
focusing  exclusively  on  the  presumed 
intent  of  the  lender  in  making  the 
payments.  The  crux  of  the  court's 
decision  is  that  Section  8  liability  for 
the  payment  of  unlawful  referral  fees 
could  be  established  under  the  first  part 
of  the  HUD  test  alone,  based  on  the  facts 
that  the  lender's  payments  to  mortgage 
brokers  were  calculated  solely  on  the 
difference  between  the  par  interest  rate 
and  the  higher  rate  at  which  the 
mortgage  brokers  delivered  loans,  and 
that  the  lender  had  no  knowledge  of 
what  services,  if  any,  the  brokers  had 
performed. 

HUD  was  not  a  party  to  the  case  and 
disagrees  with  the  judicial 
interpretation  regarding  Section  8  of 
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RESPA  and  the  1999  Statement  of 
Policy. 

Clarification  of  the  HUD  Test 

It  is  HUD's  position  that  where 
compensable  services  are  performed,  the 
1999  Statement  of  Policy  requires 
application  of  both  parts  of  the  HUD  test 
before  a  determination  can  be  made 
regarding  the  legality  of  a  lender 
payment  to  a  mortgage  broker. 

1.  The  First  Part  of  the  HUD  Test: 
Under  the  first  part  of  HUD's  test,  the 
total  compensation  to  a  mortgage  broker, 
of  which  a  yield  spread  premium  may 
be  a  component  or  the  entire  amount, 
must  be  for  goods  or  facilities  provided 
or  services  performed.  HUD's  position  is 
that  in  order  to  discern  whether  a  yield 
spread  premium  was  for  goods,  facilities 
or  services  under  the  first  part  of  the 
HUD  test,  it  is  necessary  to  look  at  each 
transaction  individually,  including 
examining  all  of  the  goods  or  fecilities 
provided  or  services  performed  by  the 
broker  in  the  transaction,  whether  the 
goods,  facilities  or  services  are  paid  for 
by  the  borrower,  the  lender,  or  partly  by 
both. 

•    It  is  HUD's  position  that  neither 
Section  8(a)  of  RESPA  nor  the  1999 
Statement  of  Policy  supports  the 
conclusion  that  a  yield  spread  premium 
can  be  presumed  to  be  a  referral  fee 
based  solely  upon  the  fact  that  the 
lender  pays  the  broker  a  yield  spread 
premium  that  is  based  upon  a  rate  sheet, 
or  because  the  lender  does  not  have 
specific  knowledge  of  what  services  the 
broker  has  performed.  HUD  considers 
the  latter  situation  to  be  rare.  The 
common  industry  practice  is  that 
lenders  follow  underwriting  standards 
that  demand  a  review  of  originations 
and  that  therefore  lenders  typically 
know  that  brokers  have  performed  the 
services  required  to  meet  those 
standards. 

Yield  spread  premiums  are  by 
definition  derived  from  the  interest  rate. 
HUD  believes  that  a  rate  sheet  is  merely 
a  mechanism  for  displaying  the  yield 
spread  premium,  and  does  not  indicate 
whether  a  particular  yield  spread 
premium  is  a  payment  for  goods  and 
facilities  actually  furnished  or  services 
actually  performed  under  the  HUD  test. 
Whether  or  not  a  yield  spread  premium 
is  legal  or  illegal  cannot  be  determined 
by  the  use  of  a  rate  sheet,  but  by  how 
HUD's  test  applies  to  the  transaction 
involved. 

Section  8  prohibits  the  giving  and 
accepting  of  fees,  kickbacks,  or  things  of 
value  for  the  referral  of  settlement 
services  and  also  unearned  fees.  It  is 
therefore  prudent  for  a  lender  to  take 
action  so  as  to  ensure  that  brokers  are 
performing  compensable  services  and 


receiving  only  compensation  that,  in 
total,  is  reasonable  for  those  services 
provided.  As  stated,  however,  in  the 
1999  Statement  of  Policy: 

The  Department  recognizes  that  some  of 
the  goods  or  facilities  actually  furnished  or 
services  actually  performed  by  the  broker  in 
originating  a  loan  are  "for"  the  lender  and 
other  goods  or  facilities  actually  furnished  or 
services  actually  performed  are  "for"  the 
borrower.  HUD  does  not  tjelieve  that  it  is 
necessary  or  even  feasible  to  identify  or 
allocate  which  facilities,  goods  or  services  are 
performed  or  provided  for  the  lender,  for  the 
borrower,  or  as  a  function  of  State  or  Federal 
law.  All  services,  goods  and  facilities  inure 
to  the  benefit  of  both  the  borrower  and  the 
lender  in  the  sense  that  they  make  the  loan 
transaction  possible.  *  *   *  64  FR  10086. 

The  1999  SUtement  of  Policy 
provided  a  list  of  compensable  loan 
origination  services  originally 
developed  by  HUD  in  a  response  to  an 
inquiry  from  the  Independent  Bankers 
Association  of  America  (IBAA).  which 
HUD  considers  relevant  in  evaluating 
mortgage  broker  services.  In  analyzing 
each  transaction  to  determine  if  services 
are  performed  HUD  believes  the  1999 
Statement  of  Policy  should  be  used  as 
a  guide.  As  stated  there,  the  IBAA  list 
is  not  exhaustive,  and  while  technology 
is  changing  the  process  of  performing 
settlement  services,  HUD  believes  that 
the  list  is  still  a  generally  accurate 
description  of  settlement  services. 
Compensation  for  these  services  may  be 
paid  either  by  the  borrower  or  by  the 
lender,  or  partly  by  both.  Compensable 
services  for  the  first  part  of  the  test  do 
not  include  referrals  or  no,  nominal,  or 
duplicative  work. 

2.  Reasonableness  of  Broker  Fees:  The 
second  part  of  HUD's  test  requires  that 
total  compensation  to  the  mortgage 
broker  be  reasonably  related  to  the  total 
set  of  goods  or  facilities  actually 
furnished  or  services  performed. 

The  1999  Statement  of  Policy  said  in 
part: 

The  Department  considers  that  higher 
interest  rates  alone  cannot  justify  higher  total 
fees  to  mortgage  brokers.  All  fees  will  be 
scrutinized  as  part  of  total  compensation  to 
determine  that  total  compensation  is 
reasonably  related  to  the  goods  or  facilities 
actually  furnished  or  services  actually 
performed.  64  FR  10084. 

Accordingly,  the  Department  believes 
that  the  second  part  of  the  test  is 
applied  by  determining  whether  a 
mortgage  broker's  total  compensation  is 
reasonable.  Total  compensation 
includes  fees  paid  by  a  borrower  and 
any  yield  spread  premium  paid  by  a 
lender,  not  simply  the  yield  spread 
premium  alone.  Yield  spread  premiums 
serve  to  allow  the  borrower  a  lower  up 
front  cash  payment  in  return  for  a 


higher  interest  rate,  while  allowing  the 
broker  to  recoup  the  total  costs  of 
originating  the  loan.  Total  compensation 
to  the  broker  must  be  reasonably  related 
to  the  total  value  of  goods  or  facilities 
provided  or  services  performed  by  the 
broker.  Simply  delivering  a  loan  with  a 
higher  interest  rate  is  not  a  compensable 
service.  The  Department  affirms  the 
1999  Statement  of  Policy's  position  on 
this  matter  for  purposes  of  RESPA 
enforcement. 
The  1999  Statement  also  said: 

In  analyzing  whether  a  particular  payment 
or  fee  bears  a  reasonable  relationship  to  the 
value  of  the  goods  or  facilities  actually 
furnished  or  services  actually  performed, 
HUD  believes  that  payments  must  be 
commensurate  with  the  amount  normally 
charged  for  similar  services,  goods  or 
facilities.  This  analysis  requires  careful 
consideration  of  fees  paid  in  relation  to  price 
structures  and  practices  in  similar 
transactions  and  in  similar  markets.  If  the 
payment  or  a  portion  thereof  bears  no 
reasonable  relationship  to  the  market  value  of 
the  goods,  facilities  or  services  provided,  the 
excess  over  the  market  rate  may  be  used  as 
evidence  of  a  compensated  referral  or  an 
unearned  fee  in  violation  of  Section  B(a)  or 
(b)  of  RESPA.  64  FR  10086. 

The  1999  Statement  of  Policy  also 
stated: 

The  level  of  services  mortgage  brokers 
provide  in  particular  transactions  depends  on 
the  level  of  difBculty  involved  in  qualifying 
applicants  for  particular  loan  programs.  For 
example,  applicants  have  differences  in 
credit  ratings,  employment  status,  levels  of 
debt,  or  experience  that  will  translate  into 
various  degrees  of  effort  required  for 
processing  a  loan.  Also,  the  mortgage  broker 
may  be  required  to  perform  various  levels  of 
services  under  different  servicing  or 
processing  arrangements  with  wholesale 
lenders.  64  FR  10081. 

In  evaluating  mortgage  broker  fees  for 
enforcement  purposes,  HUD  will 
consider  these  factors  as  relevant  in 
assessing  the  reasonableness  of 
mortgage  broker  compensation,  as  well 
as  comparing  total  compensation  for 
loans  of  similar  size  and  similar 
characteristics  within  similar 
geographic  markets. 

/Qso,  while  the  Department  continues 
to  believe  that  comparison  to  prices  in 
similar  markets  is  generally  a  key  factor 
in  determining  whether  a  mortgage 
broker's  total  compensation  is 
reasonable,  it  is  also  true  that  in  less 
competitive  markets  comparisons  to  the 
prices  charged  by  other  similarly 
situated  providers  may  not,  standing 
alone,  provide  a  useful  measure.  As  a 
general  principle,  HUD  believes  that  in 
evaluating  the  reasonableness  of  broker 
compensation  in  less  competitive 
markets,  consideration  of  price 
structures  from  a  wider  range  of 
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providers  may  be  warranted  to  reach  a 
meaningful  conclusion. 

Part  B.  Providing  Meaningful 
Information  to  Borrowers 

In  addition  to  addressing  the  legality 
of  yield  spread  premiums  in  the  1999 
Statement  of  Policy,  HUD  emphasized 
the  importance  of  disclosing  broker  fees, 
including  yield  spread  premiums. 

There  is  no  requirement  under  existing  law 
that  consumers  be  fully  informed  of  the 
broker's  services  and  compensation  prior  to 
the  GFE.  Nevertheless.  HUD  believes  that  the 
broker  should  provide  the  consumer  with 
information  about  the  broker's  services  and 
compensation,  and  agreement  by  the 
consumer  to  the  arrangement  should  occur  as 
early  as  possible  in  the  process.  64  FR  10087. 

HUD  continues  to  believe  that 
disclosure  is  extremely  important,  and 
that  many  of  the  concerns  expressed  by 
borrowers  over  yield  spread  premiums 
can  be  addressed  by  disclosing  yield 
spread  premiimis,  borrower 
compensation  to  the  broker,  and  the 
terms  of  the  mortgage  loan,  so  thaTthe 
borrower  may  evaluate  and  choose 
among  alternative  loan  options. 

In  the  1999  Statement  of  Policy,  HUD 
stated: 

*  *  •  HUD  believes  that  for  the  market  to 
work  effectively,  borrowers  should  be 
afforded  a  meaningful  opportunity  to  select 
the  most  appropriate  product  and  determine 
what  price  they  are  willing  to  pay  for  the 
loan  based  on  disclosures  which  provide 
clear  and  understandable  information. 

The  Department  reiterates  its  long-standing 
view  that  disclosure  alone  does  not  make 
illegal  fees  legal  under  RESPA.  On  the  other 
hand,  while  under  current  law,  pre- 
application  disclosure  to  the  consumer  is  not 
required,  HUD  believes  that  fuller 
information  provided  at  the  earliest  possible 
moment  in  the  shopping  process  would 
increase  consumer  satisfaction  and  reduce 
the  possibility  of  misunderstanding.  64  FR 
10087. 

HUD  currently  requires  the  disclosure 
of  yield  spread  premiums  on  the  Good 
Faith  Estimate  and  the  HUD-1.  The 
1999  Statement  of  Policy  said: 

The  Department  has  always  indicated  that 
any  fees  charged  in  settlement  transactions 
should  be  clearly  disclosed  so  that  the 
consumer  can  understand  the  nature  and 
recipient  of  the  payment.  Code-like 
abbreviations  like  'YSP  to  DBG.  POC',  for 
instance,  have  been  noted.  [Footnote 
omitted.)  Also  the  Department  has  seen 
examples  on  the  GFE  and/or  the  settlement 
statement  where  the  identity  and/or  purposes 
of  the  fees  are  not  clearly  disclosed. 

The  Department  considers  unclear  and 
confusing  disclosures  to  be  contrary  to  the 
statute's  and  the  regulation's  purposes  of 
making  RESPA-covered  transactions    __ 
understandable  to  the  consumer.  At  a 
minimum,  all  fees  to  the  mortgage  broker  are 
to  be  clearly  labeled  and  properly  estimated 


on  the  GFE.  On  the  settlement  statement,  the 
name  of  the  recipient  of  the  fee  (in  this  case, 
the  mortgage  broker)  is  to  be  clearly  labeled 
and  listed,  and  the  fee  received  from  a  lender 
is  to  be  clearly  labeled  and  listed  in  the 
interest  of  clarity.  64  FR  10086-10087. 

While  the  disclosure  on  the  GFE  and 
HUD-1  is  required,  the  Department  is 
aware  and  has  stated  that  the  current 
GFE/HUD-1  disclosure  framework  is 
often  insufficient  to  adequately  inform 
consumers  about  yield  spread  premiums 
and  other  lender  paid  fees  to  brokers. 
Under  the  current  rules,  the  GFE  need 
not  be  provided  until  after  the  consumer 
has  applied  for  a  mortgage  and  may 
have  paid  a  significant  fee,  and  the 
HUD-1  is  only  given  at  closing.  Because 
of  this,  HUD  has  in  recent  years  sought 
to  foster  a  more  consumer  beneficial 
approach  to  disclosure  regarding  yield 
spread  premiums  through  successive 
rulemaking  efforts.  This  history  is 
discussed  more  fully  in  the  1999 
Statement  of  Policy.  ^ 

Representatives  of  the  mortgage 
industry  have  said  that  since  the  1999 
Statement  of  Policy,  many  brokers 
provide  borrowers  a  disclosure 
describing  the  function  of  mortgage 
brokers  and  stating  that  a  mortgage 
broker  may  receive  a  fee  in  the 
transaction  from  the  lender.  While  the 
1999  Statement  of  Policy  commended 
the  National  Association  of  Mortgage 
Brokers  and  the  Mortgage  Bankers 
Association  of  America  for  strongly 
suggesting  such  a  disclosure  to  their 
respective  memberships,  the  Statement 
of  Policy  added: 

Although  this  statement  of  policy  does  not 
mandate  disclosures  beyond  those  currently 
required  by  RESPA  and  Regulation  X,  the 
most  effective  approach  to  disclosure  would 
allow  a  prospective  borrower  to  properly 
evaluate  the  nature  of  the  services  and  all 
costs  for  a  broker  transaction,  and  to  agree  to 
such  services  and  costs  before  applying  for  a 
loan.  Under  such  an  approach,  the  broker 
would  make  the  borrower  aware  of  whether 
the  broker  is  or  is  not  serving  as  the 
consumer's  agent  to  shop  for  a  loan,  and  the 
total  compensation  to  be  paid  to  the  mortgage 
broker,  including  the  amounts  of  each  of  the 
fees  making  up  the  compensation.  64  FR 
10087. 

In  HUD's  view,  meaningful  disclosure 
includes  many  types  of  information: 
what  services  a  mortgage  broker  will 
perform,  the  amount  of  the  broker's  total 
compensation  for  performing  those 
services  (including  any  yield  spread 
premium  paid  by  the  lender),  and 
whether  or  not  the  broker  has  an  agency 


'  In  t»th  the  HIJD/Federal  Reserve  Board  Report 
on  RESPA/TILA  Reform.  1998,  and  the  HUD/ 
Treasury  Report  on  C:urbing  Predatory  Home 
Mortgage  Landing.  2000.  the  agencies 
recommended  earlier  disclosures  lo  facilitate 
shopping  and  lower  settlement  costs. 


or  fiduciary  relationship  with  the 
borrower.  'The  disclosure  should  also 
make  the  borrower  aware  that  he  or  she 
may  pay  higher  up  fit)nt  costs  for  a 
mortgage  with  a  lower  interest  rate,  or 
conversely  pay  a  higher  interest  rate  in 
return  for  lower  up  front  costs,  and 
should  identify  the  specific  trade-off 
between  the  amount  of  the  increase  in 
the  borrower's  monthly  payment  (and 
also  the  increase  in  the  interest  rate)  and 
the  amount  by  which  up  front  costs  are 
reduced.  HUD  believes  that  disclosure 
of  this  information,  and  written 
acknowledgment  by  the  borrower  that 
he  or  she  has  received  the  information, 
should  be  provided  early  in  the 
transaction.  Such  disclosure  facilitates 
comparison  shopping  by  the  borrower, 
to  choose  the  best  combination  of  up 
&t)nt  costs  and  mortgage  terms  irom.  his 
or  her  individual  standpoint.  HUD 
regards  full  disclosure  and  written 
acknowledgment  by  the  borrower,  at  the 
earliest  possible  time,  as  a  best  practice. 

Yield  spread  premiums  are  currently 
required  to  be  listed  in  the  "800"  series 
of  the  HUD-1  form,  listing  "Items 
Payable  in  Connection  with  Loan."  This 
existing  practice,  however,  does  not 
disclose  the  purpose  of  the  yield  spread 
premium,  which  is  to  lower  up  front 
cost  to  borrowers.  To  achieve  this  end 
it  has  been  suggested  to  the  Department  ' 
that  the  yield  spread  premium  should 
be  reported  as  a  credit  to  the  borrower 
in  the  "200"  series,  among  the 
"Amounts  Paid  by  or  in  Behalf  of 
Borrowers."  The  homebuyer  or 
homeowner  could  then  see  that  the 
yield  spread  premium  is  reducing 
closing  costs,  and  also  see  the  extent  of 
the  reduction. 

HUD  believes  that  improved  early 
disclosure  regarding  mortgage  broker 
compensation  and  the  entry  of  yield 
spread  premiiuns  as  credits  to  borrowers 
on  the  GFE  and  the  HUD-1  settlement 
statement  are  both  useful  and 
complementary  forms  of  disclosure.  The 
Department  believes  that  used  together 
these  methods  of  disclosure  offer  greater 
assurance  that  lender  payments  to 
mortgage  brokers  serve  borrowers'  best 
interests. 

While  the  1999  Policy  Statement  and 
rv.  Part  A.  of  this  Statement  only  cover 
certain  lender  payments  to  mortgage 
brokers,  as  described  above,  HUD  also 
believes  that  similar  information  on  the 
trade-off  between  lower  up  front  costs 
and  higher  interest  rates  and  monthly 
payments  should  be  disclosed  to 
borrowers  on  all  mortgage  loan 
originations,  not  merely  those  originated 
by  brokers.  HUD  is  aware  that  while 
yield  spread  premiums  are  not  used  in 
loans  originated  by  lenders,  lenders  are 
able  to  offer  loans  with  low  or  no  up 
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frtint  costs  required  at  closing  by 
charging  higher  interest  rates  and 
recouping  the  costs  by  selling  the  loans 
into  the  secondary  market  for  a  price 
representing  the  difference  between  the 
interest  rate  on  the  loan  and  the  par,  or 
HVa^et,  interest  rate.  Sale  of  such  a  loan 
achieves  the  same  purpose  as  the  yield 
spread  premium  does  on  a  loan 
originated  by  a  broker.  The  Department 
strongly  believes  that  all  lenders  and 
brokers  should  provide  the  level  of 
consumer  disclosure  that  the  purposes 
of  RESPA  intend  and  that  fair  business 
practices  demand.  As  indicated  in  the 
1999  Statement  of  Policy.  HUD 
emphasizes  that  fuller  information 
provided  as  early  as  possible  in  the 
shopping  process  would  increase 
consumer  satisfaction  and  reduce  the 
possibility  of  misunderstanding.  In  the 
future,  full  and  early  disclosiu-es  are 
factors  that  the  Department  would 
weigh  favorably  in  exercising  its 
enforcement  discretion  in  cases 
involving  mortgage  broker  fees. 
Nevertheless,  the  Department  also  again 
makes  clear  that  disclosure  alone  does 
not  make  illegal  fees  legal  under  RESPA. 
The  Department  will  scrutinize  all 
relevant  information  in  making 
enforcement  decisions.  includLig 
whether  transactions  evidence  practices 
that  may  be  illegal. 

Part  C.  Section  8(b)  Unearned  Fees 

A.  Background 

RESPA  was  enacted  in  1974  to 
provide  consumers  "greater  and  more 
timely  information  on  the  nature  of  the 
costs  of  the  [real  estate]  settlement 
process"  and  to  protect  consiuners  frtim 
"uimecessarily  high  settlement  charges 
caused  by  certain  abusive  practices 
•  *  •"12U.S.C.2601. 

Since  RESPA  was  enacted,  HUD  has 
interpreted  Section  8(b)  as  prohibiting 
any  person  from  giving  or  accepting  any 
unearned  fees,  i.e.,  charges  or  payments 
for  real  estate  settlement  services  other 
than  for  goods  or  facilities  provided  or 
services  performed.  Payments  that  are 
unearned  fees  for  settlement  services 
occur  in,  but  are  not  limited  to,  cases 
where:  (1)  Two  or  more  persons  spUt  a 
fee  for  setdement  services,  any  portion 
of  which  is  unearned;  or  (2)  one 
settlement  service  provider  marks-up 
the  cost  of  the  services  performed  or 
goods  provided  by  another  settlement 
service  provider  without  providing 
additional  actual,  necessary,  and 
distinct  services,  goods,  or  facilities  to 
justify  the  additional  charge;  or  (3)  one 
settlement  service  provider  charges  the 
consumer  a  fee  where  no,  nominal,  or 
duplicative  work  is  done,  or  the  fee  is 
in  excess  of  the  reasonable  value  of 


goods  or  facilities  provided  or  the 
services  actually  performed. 

In  the  first  situation,  two  settlement 
service  providers  split  or  share  a  fee 
charged  to  a  consumer  and  at  least  part, 
if  not  all,  of  at  least  one  provider's  share 
of  the  fee  is  unearned.  In  the  second 
situation,  a  settlement  service  provider 
charges  a  fee  to  a  consumer  for  another 
provider's  services  that  is  higher  than 
the  actual  price  of  such  services,  and 
keeps  the  difference  without  performing 
any  actual,  necessary,  and  distinct 
services  to  juf^tify  the  additional  charge. 
In  the  third  situation,  one  settlement 
service  provider  charges  a  fee  to  a 
consumer  where  no  work  is  done  or  the 
fee  exceeds  the  reasonable  value  of  the 
services  performed  by  that  provider,  and 
for  this  reason  the  fee  or  any  portion 
thereof  for  which  services  are  not 
performed  is  unearned. 

HUD  regards  all  of  these  situations  as 
legally  indistinguishable,  in  that  they 
involve  payments  for  settlement 
services  where  all  or  a  portion  of  the 
fees  are  tmeamed  and,  thus,  are 
violative  of  the  statute.  HUD,  therefore, 
specifically  interprets  Section  8(b)  as 
not  being  limited  to  situations  where  at 
least  two  persons  split  or  share  an 
unearned  fee  for  the  provision  to  be 
violated. 

As  already  indicated  in  this  Statement 
of  Policy,  meaningful  disclosure  of  all 
charges  and  fees  is  essential  tmder 
RESPA.  Such  disclosittes  help  protect 
consumers  bom  paying  imeamed  or 
duplicate  fees.  However,  as  noted  alx)ve, 
in  the  1999  Statement  of  Policy  the 
Department  reiterated  "its  long-standing 
view  that  disclosure  alone  does  not 
make  illegal  fees  legal  imder  RESPA." 
64  FR  10087. 

B.  HUD's  Guidance  and  Regulations 

HUD  guidance  and  regulations  have 
consistenUy  interpreted  Section  8  as 
prohibiting  all  unearned  fees.  In  1976, 
HUD  issued  a  Settlement  Costs  Booklet 
that  provided  that  "[i]  t  is  also  illegal  to 
charge  or  accept  a  fee  or  part  of  a  fee 
where  no  service  has  actually  been 
performed.  "  41  FR  20289  (May  17, 
1976).  Between  1976  and  1992,  HUD 
indicated  in  informal  opinions  that 
imeamed  fees  occiu*  where  there  are 
excessive  fees  charged,  regardless  of  the 
number  of  settlement  service  providers 
involved.  3 


In  the  preamble  to  HUD's  1992  final 
rule  revising  Regulation  X  (57  FR  49600 
(November  2,  1992)),  HUD  stated: 
"Section  8  of  RESPA  (12  U.S.C.  2607) 
prohibits  kickbacks  for  referral  of 
business  incident  to  or  part  of  a 
settlement  service  and  also  prohibits  the 
splitting  of  a  charge  for  a  settlement 
service,  other  than  for  services  actually 
performed  (i.e.,  no  payment  of  unearned 
fees)."  57  FR  49600  (November  2, 1992). 

HUD's  regulations,  published  on 
November  2,  1992,  implement  Section 
8(b).  Section  3500.14(c)*  provides: 

No  person  shall  give  and  no  person  shall 
accept  any  portion,  split,  or  percentage  of  any 
charge  made  or  received  for  the  rendering  of 
a  settlement  service  in  connection  with  a 
transaction  involving  a  federally-related 
mortgage  loan  other  than  for  services  actually 
performed.  A  charge  by  a  person  for  which 
no  or  nominal  services  are  performed  or  for 
which  duplicative  fees  are  charged  is  an 
unearned  fee  and  violates  this  Section.  The 
source  of  the  payment  does  not  determine 
whether  or  not  a  service  is  compensable.  Nor 
may  the  prohibitions  of  this  part  be  avoided 
by  creating  an  arrangement  wherein  the 
purchaser  of  services  splits  the  fee. 

24  CFR  3500.14(g)(2)  states  in  part: 

The  Department  may  investigate  high 
prices  to  see  if  they  are  the  result  of  a  referral 
fee  or  a  split  of  a  fee.  If  the  payment  of  a 
thing  of  value  bears  no  reasonable 
relationship  to  the  market  value  of  the  goods 
or  services  provided,  then  the  excess  is  not 
for  services  or  goods  actually  performed  or 
provided.  These  facts  may  he  used  as 
evidence  of  a  violation  of  Section  8  and  may 
serve  as  a  basis  for  a  RESPA  investigation. 
High  prices  standing  alone  are  not  proof  of 
a  RESPA  violation. 

24  CFR  3500.14(g)(3)  provides  in  part: 

When  a  person  in  a  position  to  refer 
settlement  service  business  •   *   *  receives  a 
payment  for  providing  additional  settlement 
services  as  part  of  a  real  estate  transaction, 
such  payment  must  be  for  services  that  are 
actual,  necessary  and  distinct  from  the 
primary  services  provided  by  such  person. 


'  See  e.g..  Old  Informal  Opinion  (6),  August  16, 
1976  and  Old  Informal  Opinion  (65).  April  4. 1980: 
Barron  and  Berenson,  Federal  Regulation  of  Real 
Estate  and  Mortgage  Lending.  (4th  Ed.l99«).  On 
November  2, 1992  (57  F.R.  49600),  when  HUD 
issued  revisions  to  its  RESPA  regulations,  it 
withdrew  all  of  its  informal  counsel  opinions  and 
staff  interpretations  issued  before  that  date.  The 
1992  rule  provided,  however,  that  courts  and 


administrative  agencies  could  use  HUD's  previous 
opinions  to  determine  the  validity  of  conduct 
occurring  under  the  previous  version  of  Regulation 
X.  See  24  CFR  3500.4(c). 

«The  heading  to  24  CFR  3500  14  is  titled 
"Prohibition  against  kickbacks  and  unearned  fees." 
However,  the  heading  of  sulisection  (c)  is  titled 
"split  of  charges."  and  the  preamble  to  the 
Novemtwr  1992  rule  states  "|s|eclion  8  of  RESPA 
(12  U.S.C.  2607)  prohibits  kicklucks  for  referral  of 
business  incident  to  or  part  of  a  settlement  service 
and  also  prohibits  the  splitting  of  a  charge  for  a 
settlement  service,  other  than  for  services  actually 
performed  (i.e.,  no  payment  of  unearned  fees)."  57 
FR  49600  (November  2.  1992)  The  rule  headings 
and  preamble  text  are  a  generalized  description  of 
Section  8  that  is  more  developed  in  the  actual 
regulation  text.  As  discussed  in  Section  D  of  this 
Statement  of  PoUcy,  HUD  believes  that  the  actual 
text  of  the  rules,  as  amended  in  1992.  makes  clear 
that  Section  8(b)'s  prohibitions  against  unearned 
fees  apply  even  when  only  one  settlement  service 
provider  is  involved. 
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In  Appendix  B  to  the  HUD  RESPA 
regulations,  HUD  provides  illustrations 
of  the  requirements  of  RESPA.  Comment 
3  states  in  part: 

The  payment  of  a  commission  or  portion 
of  the*  *  *  


premium  *  *  *  or  receipt  of  a 
portion  of  the  payment  *  *  *  where  no 
substantial  services  are  being  performed 
•   *   *  is  a  violation  of  Section  8  of  RESPA. 
It  makes  no  difference  whether  the  payment 
comes  from  [the  settlement  service  provider] 
or  the  purchaser.  The  amount  of  the  payment 
must  twar  a  reasonable  relationship  to  the 
services  rendered.  Here  (the  real  estate  broker 
in  the  example)  is  being  compensated  for  a 
referral  of  business  to  (the  title  company). 

hi  1996,  in  the  preamble  to  the  final 
rule  on  the  Withdrawal  of  Employer/ 
Employee  and  Computer  Loan 
Origination  Systems  Exemptions  ^  (61 
FR  29238  (June  7,  1996)),  HUD 
reiterated  its  interpretation  of  Section 
8(b)  of  RESPA  as  follows: 

HUD  believes  that  Section  8(b)  of  the 
statute  and  the  legislative  history  make  clear 
that  no  person  is  allowed  to  receive  'any 
portion"  of  charges  for  settlement  services, 
except  for  services  actually  performed.  The 
provisions  of  Section  8(b)  could  apply  in  a 
number  of  situations:  (1)  where  one 
settlement  service  provider  receives  an 
unearned  fee  from  another  provider;  (2) 
where  one  settlement  service  provider 
charges  the  consumer  for  third-party  services 
and  retains  an  unearned  fee  from  the 
payment  received;  or  (3)  where  one 
settlement  service  provider  accepts  a  portion 
of  a  charge  (including  100%  of  the  charge)  for 
other  than  services  actually  performed.  The 
interpretation  urged  [by  the  commenters  to 
the  proposed  rule  published  on  July  21, 
1994],  that  a  single  settlement  service 
provider  can  charge  unearned  or  excessive 
fees  so  long  as  the  fees  are  not  shared  with 
another,  is  an  unnecessarily  restrictive 
interpretation  of  a  statute  designed  to  reduce 
unnecessary  costs  to  consumers.  The 
Secretary,  charged  by  statute  with 
interpreting  RESPA.  interprets  Section  8(b)  to 
mean  that  two  persons  are  not  required  for 
the  provision  to  be  violated.  61  FR  29249. 

The  latest  revision  to  the  Settlement 
Costs  Booklet  for  consumers,  issued  in 
1997,  also  provides  "(ilt  is  also  illegal 
for  anyone  to  accept  a  fee  or  part  of  a 
fee  for  services  if  that  person  has  not 
actually  performed  settlement  services 
for  the  fee."  62  FR  31998  (June  11. 
1997). 

Further,  HUD  has  provided 
information  to  the  public  and  the 
mortgage  industry  in  the  "Frequently 
Asked  Questions"  section  of  its  RESPA 
Web  site,  located  at  <http://www. 
hud.gov/fha/sfh/res/resindus.htmI>. 
Question  25  states: 


'This  final  nile  was  delayed  by  legislation,  but 
the  Department  implemented  portions  of  the  final 
rule  that  were  not  affected  by  the  legislative  delay 
on  November  15.  1996.  61  FR  58472  (November  15. 
1996). 


Can  a  lender  collect  from  the  borrower  an 
appraisal  fee  of  $200,  listing  the  fee  as  such 
on  the  HUD-1,  yet  pay  an  independent 
appraiser  $175  and  collect  the  $25 
difference? 

The  answer  reads: 

No,  the  lender  may  only  collect  $175  as  the 
actual  charge.  It  is  a  violation  of  Section  8(b) 
for  any  person  to  accept  a  split  of  a  fee  where 
services  are  not  performed. 

In  1999.  by  letter  submitted  at  the 
request  of  the  Superior  Court  of 
California.  Los  Angeles  Coimty.  in  the 
case  of  Brown  v.  Washington  Mutual 
Bank  (Case  No.  BCl 92874),  HUD 
provided  the  following  response  to  a 
specific  question  posed  by  the  court  on 
lender  "markups"  of  another  settlement 
service  provider's  fees: 

A  lender  that  purchases  third  party  vendor 
services  for  purposes  of  closing  a  federally 
related  mortgage  loan  may  not,  under  RESPA, 
mark  up  the  third  party  vendor  fees  for 
purposes  of  making  a  profit.  HUD  has 
consistently  advised  that  where  lenders  or 
others  charge  consumers  marked-up  prices 
for  services  performed  by  the  third  party 
providers  without  performing  additional 
services,  such  charges  constitute  "splits  of 
fees"  or  "imeamed  fees"  in  violation  of 
Section  8(b)  of  RESPA. 

HUD  noted  in  its  letter  to  the  coiul  that 
the  response  reflected  the  Department's 
long-standing  position. 

C.  Recent  Cases 

Notwithstanding  HUD's  regulations 
and  other  guidance,  the  Court  of 
Appeals  for  the  Seventh  Circuit  held,  in 
Echevarria  v.  Chicago  Title  and  Trust 
Co..  256  F.3d  623  (7th  Cir.  2001),  that 
Section  8(b)  was  not  violated  where  a 
title  company,  without  performing  any 
additional  services,  charged  the 
plaintiffs  more  money  than  was 
required  by  the  recorder's  office  to 
record  a  deed  and  the  title  company 
then  retained  the  difference.  The  coiul 
reasoned  that  plaintiffs  "failed  to  plead 
facts  tending  to  show  that  Chicago  Title 
illegally  shared  fees  with  the  Cook 
County  Recorder.  The  Cook  County 
Recorder  received  no  more  than  its 
regular  recording  fees  and  it  did  not  give 
to  or  arrange  for  Chicago  Title  to  receive 
an  unearned  portion  of  these  fees.  The 
County  Recorder  has  not  engaged  in  the 
third  party  involvement  necessary  to 
state  a  claim  under  (RESPA  §  8(b)]."  Id. 
at  626.  The  court  in  essence  concluded 
that  unearned  fees  must  be  passed  from 
one  settlement  provider  to  another  in 
order  for  such  fees  to  violate  Section 
8(b). 

Earlier,  in  Willis  v.  Quality  Mortgage 
USA,  Inc.,  5  F.  Supp.  2d  1306  (M.D.  Ala. 
1998).  cited  by  the  Seventh  Circxut  in 
support  of  its  conclusion,  the  district 
court  concluded  that  24  CFR  3500.14(c), 


"Iwjhen  read  as  a  whole,"  prohibits 
payments  for  which  no  services  are 
performed  "only  if  those  pajrments  are 
split  with  another  party."  Id.  at  1309. 
The  Willis  court  held  that  there  must  be 
a  split  of  a  charge  between  a  settlement 
service  provider  and  a  third  party  to 
establish  a  violation  Section  8(b).  The 
court  also  concluded  that  24  CFR 
3500, 14(g)(3)  only  applied  when  there 
was  a  pa)rment  from  a  lender  to  a 
broker,  or  vice  versa.  The  payment  from 
a  borrower  to  a  mortgage  lender  could 
not  be  the  basis  for  a  violation  of  24  CFR 
3500.14(g)(3)  and  Section  8(b). 

HUD  was  not  a  party  to  the  cases  and 
disagrees  with  these  judicial 
interpretations  of  Section  8(b)  which  it 
regards  as  inconsistent  with  HUD's 
regulations  and  HUD's  long-standing 
interpretations  of  Section  8(b). 

D.  Unearned  Fees  Under  Section  8(b) 

This  Statement  of  Policy  reaffirms 
HUD's  existing,  long-standing 
interpretation  of  Section  8(b)  of  RESPA. 
Sections  8(a)  and  (b)  of  RESPA  contain 
distinct  prohibitions.  Section  8fa) 
prohibits  the  giving  or  acceptance  of  any 
payment  pursuant  to  an  agreement  or 
imderstanding  for  the  referral  of 
settlement  service  business  involving  a 
federally  related  mortgage  loan;  it  is 
intended  to  eliminate  kickbacks  or 
compensated  referral  arrangements 
among  settlement  service  providers. 
Section  8(b)  prohibits  the  giving  or 
accepting  of  any  portion,  split,  or 
percentage  of  any  charge  other  than  for 
goods  or  facilities  provided  or  services 
performed;  it  is  intended  to  eliminate 
unearned  fees.  Such  fees  are  contrary  to 
the  Congressional  finding  when 
enacting  RESPA  that  consumers  need 
protection  from  unnecessarily  high 
settlement  charges.  12  U.S.C.  2601(a). 

It  is  HUD's  position  that  Section  8(b) 
proscribes  the  acceptance  of  any  portion 
or  part  of  a  charge  other  than  for 
services  actually  performed.  Inasmuch 
as  Section  8(b)'s  proscription  against 
"any  portion,  split,  or  percentage"  of  an 
unearned  charge  for  settlement  services 
is  written  in  the  disjunctive,  the 
prohibition  is  not  limited  to  a  split.  In 
HUD's  view.  Section  8{b)  forbids  the 
paying  or  accepting  of  any  portion  or 
percentage  of  a  settlement  service — 
including  up  to  100% — that  is 
unearned,  whether  the  entire  charge  is 
divided  or  split  among  more  than  one 
person  or  entity  or  is  retained  by  a 
single  person.  Simply  put.  given  that 
Section  8(b)  proscribes  unearned 
portions  or  percentages  as  well  as  splits, 
HUD  does  not  regard  the  provision  as 
restricting  only  fee  splitting  among 
settlement  service  providers.  Further, 
since  Section  8(b)  on  its  face  prohibits 
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the  giving  or  accepting  of  an  unearned 
fee  by  any  person,  and  24  CFR 
3500.14(c)  speaks  of  a  charge  by  "a 
person,"  it  is  also  incorrect  to  conclude 
that  the  Section  8(b)  proscription  covers 
only  payments  or  charges  among 
settlement  service  providers.^ 

A  settlement  service  provider  may  not 
levy  an  additional  charge  upon  a 
borrower  for  another  settlement  service 
provider's  services  without  providing 
additional  services  that  are  bona  fide 
and  justify  the  increased  charge. 
Accordingly,  a  settlement  service 
provider  may  not  inark-up  the  cost  of 
another  provider's  services  without 
providing  additional  settlement 
services;  such  payment  must  be  for 
services  that  are  actual,  necessary  and 
distinct  services  provided  to  justify  the 
charge.  24  CFR  3500.14(g)(3).7  The  HUD 
regulation  implementing  Section  8(b) 
states:  "(a)  charge  by  a  person  for  which 
no  or  nominal  services  are  performed  or 
for  which  duplicative  fees  are  charged  is 
an  unearned  fee  and  violates  this 
Section."  24  CFR  3500.14  (c). 

The  regulations  also  make  clear  that  a 
charge  by  a  single  service  provider 
where  little  or  no  services  are  performed 
is  an  unearned  fee  that  is  prohibited  by 
the  statute.  24  CFR  3000.14(c).  A  single 
service  provider  is  also  prohibited  from 
charging  a  duplicative  fee.  Further,  a 


*  HUD  is,  of  course,  unlikely  to  direct  any 
enforcement  actions  against  consumers  for  the 
payment  of  unearned  fees,  because  a  consumer's 
intent  is  to  make  payment  for  services,  not  an 
unearned  fee. 

'  HUD  notes  that  some  lenders  have  charged  an 
additional  fee  merely  for  "reviewing"  another 
settlement  service  provider's  services.  HUD  does 
not  regard  such  "review"  as  constituting  an  actual, 
necessary,  or  distinct  additional  service  permissible 
under  HlID's  regulations. 


single  service  provider  cannot  serve  in 
two  capacities,  e.g.,  a  title  agent  and 
closing  attorney,  and  be  paid  twice  for 
the  same  service.  The  fee  the  service 
provider  would  be  receiving  in  this  case 
is  duplicative  under  24  CFR  3000.14(c) 
and  not  necessary  and  distinct  under  24 
CFR  3000.14(g)(3).  Clearly,  in  all  of 
these  instances,  the  source  of  the 
payment — whether  from  consumers, 
other  settlement  service  providers,  or 
other  third  parties — is  not  relevant  in 
determining  whether  the  fee  iv^eamed  or 
unearned  because  ultimately,  all 
settlement  payments  come  directly  or 
indirectly  from  the  consumer.  See  24 
CFR  3500.14(c).  Therefore,  a  single 
settlement  service  provider  violates 
Section  8(b)  whenever  it  receives  an 
unearned  fee. 

A  single  service  provider  also  may  be 
liable  under  Section  8(b)  when  it 
charges  a  fee  that  exceeds  the  reasonable 
value  of  goods,  facilities,  or  services 
provided.  HUD's  regulations  as  noted 
state:  "If  the  payment  of  a  thing  of  value 
bears  no  relationship  to  the  goods  or 
services  provided,  then  the  excess  is  not 
for  services  or  goods  actually  performed 
or  provided."  24  CFR  3500.14(g)(2). 
Section  8(c)(2)  only  allows  "the 
payment  to  any  person  of  a  bona  fide 
salary  or  compensation  or  other 
payment  for  goods  or  facilities  actually 
furnished  or  services  actually 
performed,"  i.e.,  permitting  only  that 
compensation  which  is  reasonably 
related  to  the  goods  or  facilities 
provided  or  services  performed. 
Compensation  that  is  unreasonable  is 
unearned  under  Section  8(b)  and  is  not 
bona  fide  under  Section  8(c)(2). 

The  Secretary,  therefore,  interprets 
Section  8(b)  of  RESPA  to  prohibit  all 


unearned  fees,  including,  but  not 
limited  to.  cases  where:  (1)  Two  or  more 
persons  split  a  fee  for  settlement 
services,  any  portion  of  which  is 
unearned;  or  (2)  one  settlement  service 
provider  marks-up  the  cost  of  the 
services  performed  or  goods  provided 
by  another  settlement  service  provider 
without  providing  additional  actual, 
necessary,  and  distinct  services,  goods, 
or  facilities  to  justify  the  additional 
charge;  or  (3)  one  service  provider 
charges  the  consumer  a  fee  where  no, 
nominal,  or  duplicative  work  is  done,  or 
the  fee  is  in  excess  of  the  reasonable 
value  of  goods  or  facilities  provided  or 
the  services  actually  performed. 

V.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  Statement  of 
Policy  in  accordance  with  Executive 
Order  12866.  (captioned  "Regulatory 
Planning  and  Review").  OMB 
determined  that  this  Statement  of  Policy 
is  a  "significant  regulatory  action"  as 
defined  in  Section  3(f)  of  the  Order 
(although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  to  the  Statement  of 
Policy  resulting  from  this  review  are 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk. 

Dated:  October  15.  2001. 
John  C.  Weicher. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  01-26321  Filed  10-15-^)1:  4:51  pm) 
MLUNGCOOC  421»-27-P 


Thursday, 
October  18,  2001 


Part  VI 


The  President 


Executive  Order  13231— Critical 
Infrastructure  Protection  in  the 
Information  Age 


53063 


Federal  Register 

Vol.  66,  No.  202 
Thursday,  October  18.  2001 


Presidential  Documents 


Tide  3— 

The  President 


Executive  Order  13231  of  October  16,  2001 

Critical  Infrastructure  Protection  in  the  Information  Age 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  ensure  protection 
of  information  systems  for  critical  infrastructure,  including  emergency  pre- 
paredness commimications,  and  the  physical  assets  that  support  such  sys- 
tems, in  the  information  age,  it  is  hereby  ordered  as  follows: 

Section  1.  Policy. 

(a)  The  information  technology  revolution  has  changed  the  way  business 
is  transacted,  government  operates,  and  national  defense  is  conducted.  Those 
three  functions  now  depend  on  an  interdependent  network  of  critical  infor- 
mation infrastructures.  The  protection  program  authorized  by  this  order 
shall  consist  of  continuous  efforts  to  secure  information  systems  for  critical 
infrastructure,  including  emergency  preparedness  communications,  and  the 
physical  assets  that  support  such  systems.  Protection  of  these  systems  is 
essential  to  the  telecommunications,  energy,  financial  services,  manufac- 
turing, water,  transportation,  health  care,  and  emergency  services  sectors. 

(b)  It  is  the  policy  of  the  United  States  to  protect  against  disruption 
of  the  operation  of  information  systems  for  critical  infrastructiu^  and  thereby 
help  to  protect  the  people,  economy,  essential  human  and  government  serv- 
ices, and  national  security  of  the  United  States,  and  to  ensure  that  any 
disruptions  that  occur  are  infrequent,  of  minimal  duration,  and  manageable, 
and  cause  the  least  damage  possible.  The  implementation  of  this  policy 
shall  include  a  voluntary  public-private  partnership,  involving  corporate 
and  nongovernmental  organizations. 

Sec.  2.  Scope.  To  achieve  this  policy,  there  shall  be  a  senior  executive 
branch  board  to  coordinate  and  have  cognizance  of  Federal  efforts  and 
programs  that  relate  to  protection  of  information  systems  and  involve: 

(a)  cooperation  with  and  protection  of  private  sector  critical  infrastructure. 
State  and  local  governments'  critical  infrastructxire,  and  supporting  programs 
in  corporate  and  academic  organizations; 

(b)  protection  of  Federal  departments'  and  agencies'  critical  infrastructure; 
and 

(c)  related  national  security  programs. 

Sec.  3.  Establishment.  I  hereby  establish  the  "President's  Critical  Infrastruc- 
ture Protection  Board"  (the  "Board"). 

Sec.  4.  Continuing  Authorities.  This  order  does  not  alter  the  existing  authori- 
ties or  roles  of  United  States  Government  departments  and  agencies.  Authori- 
ties set  forth  in  44  U.S.C.  Chapter  35,  and  other  applicable  law,  provide 
senior  officials  with  responsibility  for  the  security  of  Federal  Government 
information  systems. 

(a)  Executive  Branch  Information  Systems  Security.  The  Director  of  the 
Office  of  Management  and  Budget  (OMB)  has  the  responsibility  to  develop 
and  oversee  the  implementation  of  government-wide  policies,  principles, 
standards,  and  guidelines  for  the  security  of  information  systems  that  support 
the  executive  branch  departments  and  agencies,  except  those  noted  in  section 
4(b)  of  this  order.  The  Director  of  OMB  shall  advise  the  President  and 
the  appropriate  department  or  agency  head  when  there  is  a  critical  deficiency 
in  the  security  practices  within  the  purview  of  this  section  in  an  executive 
branch  department  or  agency.  The  Board  shall  assist  and  support  the  Director 
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of  OMB  in  this  function  and  shall  be  reasonably  cognizant  of  programs 
related  to  security  of  department  and  agency  information  systems. 

(b)  National  Security  Information  Systems.  The  Secretary  of  Defense  and 
the  Director  of  Central  Intelligence  (DCI)  shall  have  responsibility  to  oversee, 
develop,  and  ensure  implementation  of  policies,  principles,  standards,  and 
guidelines  for  the  security  of  information  systems  that  support  the  operations 
under  their  respective  control.  Li  consultation  with  the  Assistant  to  the 
President  for  National  Security  Affairs  and  the  affected  departments  and 
agencies,  the  Secretary  of  Defense  and  the  DCI  shall  develop  policies,  prin- 
ciples, standards,  and  guidelines  for  the  security  of  national  security  informa- 
tion systems  that  support  the  operations  of  other  executive  branch  depart- 
ments and  agencies  with  national  security  information. 

(i)  Policies,  principles,  standards,  and  guidelines  developed  under  this 
subsection  may  require  more  stringent  protection  than  those  devel- 
oped in  accordance  with  subsection  4(a)  of  this  order. 

(ii)    The  Assistant  to  the  President  for  National  Security  Affairs  shall 
^  advise   the   President   and   the   appropriate   department   or   agency 

head  when  there  is  a  critical  deficiency  in  the  security  practices 
of  a  department  or  agency  within  the  purview  of  this  section.  The 
Board,  or  one  of  its  standing  or  ad  hoc  committees,  shall  be  rea- 
sonably cognizant  of  programs  to  provide  security  and  continuity 
to  national  security  information  systems. 

(c)  Additional  Responsibilities:  The  Heads  of  Executive  Branch  Depart- 
ments and  Agencies.  The  heads  of  executive  branch  departments  and  agencies 
are  responsible  and  accoimtable  for  providing  and  maintaining  adequate 
levels  of  security  for  information  systems,  including  emergency  preparedness 
conununications  systems,  for  programs  imder  their  control.  Heads  of  such 
departments  and  agencies  shall  ensure  the  development  and,  within  available 
appropriations,  funding  of  programs  that  adequately  address  these  mission 
areas.  Cost-effective  security  shall  be  built  into  and  made  an  integral  part 
of  government  information  systems,  especially  those  critical  systems  that 
support  the  national  security  and  other  essential  government  programs.  Addi- 
tionally, security  should  enable,  and  not  unnecessarily  impede,  department 
and  agency  business  operations. 

Sec.  5.  Board  Responsibilities.  Consistent  with  the  responsibilities  noted 
in  section  4  of  this  order,  the  Board  shall  recommend  policies  and  coordinate 
programs  for  protecting  information  systems  for  critical  infrastructure,  includ- 
ing emergency  preparedness  communications,  and  the  physical  assets  that 
support  such  systems.  Among  its  activities  to  implement  these  responsibil- 
ities, the  Board  shall: 

(a)  Outreach  to  the  Private  Sector  and  State  and  Local  Governments. 
In  consultation  with  affected  executive  branch  departments  and  agencies, 
coordinate  outreach  to  and  consultation  with  the  private  sector,  including 
corporations  that  own,  operate,  develop,  and  equip  information,  tele- 
communications, transportation,  energy,  water,  health  care,  and  financial 
services,  on  protection  of  information  systems  for  critical  infrastructure, 
including  emergency  preparedness  communications,  and  the  physical  assets 
that  support  such  systems;  and  coordinate  outreach  to  State  and  local  govern- 
ments, as  well  as  communities  and  representatives  from  academia  and  other 
relevant  elements  of  society. 

(i)  When  requested  to  do  so,  assist  in  the  development  of  voluntary 
standards  and  best  practices  in  a  manner  consistent  with  15  U.S.C. 
Chapter.  7; 

(ii)  Consult  with  potentially  affected  communities,  including  the  legal, 
auditing,  financial,  and  insurance  communities,  to  the  extent  per- 
mitted by  law,  to  determine  areas  of  mutual  concern;  and 
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(iii)  Coordinate  the  activities  of  senior  liaison  officers  appointed  by  the 
Attorney  General,  the  Secretaries  of  Energy,  Commerce,  Transpor- 
tation, the  Treasury,  and  Health  and  Human  Services,  and  the  Di- 
rector of  the  Federal  Emergency  Management  Agency  for  outreach 
on  critical  infrastructure  protection  issues  with  private  sector  orga- 
nizations within  the  areas  of  concern  to  these  departments  and 
agencies.  In  these  and  other  related  functions,  the  Board  shall  work 
in  coordination  with  the  Critical  Infrastructure  Assurance  Office 
(CIAO)  and  the  National  Institute  of  Standards  and  Technology  of 
the  Department  of  Commerce,  the  National  Infrastructure  Protection 
Center  (NIPC),  and  the  National  Communications. System  (NCS). 

(b)  Information  Sharing.  Work  with  industry,  State  and  local  governments, 
and  nongovernmental  organizations  to  ensure  that  systems  are  created  and 
well  managed  to  share  threat  warning,  analysis,  and  recovery  information 
among  government  network  operation  centers,  information  sharing  and  anal- 
ysis centers  established  on  a  voluntary  basis  by  industry,  and  other  related 
operations  centers.  In  this  and  other  related  functions,  the  Board  shall  work 
in  coordination  with  the  NCS,  the  Federal  Computer  Incident  Response 
Center,  the  NIPC.  and  other  departments  and  agencies,  as  appropriate. 

(c)  Incident  Coordination  and  Crisis  Response.  Coordinate  programs  and 
policies  for  responding  to  information  systems  security  incidents  that  threaten 
information  systems  for  critical  infrastructure,  including  emergency  prepared- 
ness communications,  and  the  physical  assets  that  support  such  systems. 
In  this  funttion.  the  Department  of  Justice,  through  the  NIPC  and  the  Manager 
of  the  NCS  and  other  departments  and  agencies,  as  appropriate,  shall  work 
in  coordination  with  the  Board. 

(d)  Recruitment,  Retention,  and  Training  Executive  Branch  Security  Profes- 
sionals. In  consultation  with  executive  branch  departments  and  agencies, 
coordinate  programs  to  ensure  that  government  employees  with  responsibil- 
ities for  protecting  information  systems  for  critical  infrastructure,  including 
emergency  preparedness  communications,  and  the  physical  assets  that  sup- 
port such  systems,  are  adequately  trained  and  evaluated.  In  this  function, 
the  Office  of  Personnel  Management  shall  work  in  coordination  with  the 
Board,  as  appropriate. 

(e)  Research  and  Development.  Coordinate  with  the  Director  of  the  Office 
of  Science  and  Technology  Policy  (OSTP)  on  a  program  of  Federal  Govern- 
ment research  and  development  for  protection  of  information  systems  for 
critical  infrastructure,  including  emergency  preparedness  communications, 
and  the  physical  assets  that  support  such  systems,  and  ensure  coordination 
of  government  activities  in  this  field  with  corporations,  universities,  Federally 
funded  research  centers,  and  national  laboratories.  In  this  function,  the 
Board  shall  work  in  coordination  with  the  National  Science  Foundation, 
the  Defense  Advanced  Research  Projects  Agency,  and  with  other  departments 
and  agencies,  as  appropriate. 

(f)  Law  Enforcement  Coordination  with  National  Security  Components. 
Promote  programs  against  .cyber  crime  and  assist  Federal  law  enforcement 
agencies  in  gaining  necessary  cooperation  from  executive  branch  departments 
and  £igencies.  Support  Federal  law  enforcement  agencies'  investigation  of 
illegal  activities  involving  information  systems  for  critical  infrastructure, 
including  emergency  preparedness  communications,  and  the  physical  assets 
that  support  such  systems,  and  support  coordination  by  these  agencies  with 
other  departments  and  agencies  with  responsibilities  to  defend  the  Nation's 
security.  In  this  function,  the  Board  shall  work  in  coordination  with  the 
Department  of  Justice,  through  the  NIPC,  and  the  Department  of  the  Treasury, 
through  the  Secret  Service,  and  with  other  departments  and  agencies,  as 
appropriate. 

(g)  International  Information  Infrastructure  Protection.  Support  the  Depart- 
ment of  State's  coordination  of  United  States  Government  programs  for 
international  cooperation  covering  international  information  infrastructure 
protection  issues. 
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(h)  Legislation.  In  accordance  with  OMB  circular  A-19,  advise  departments 
and  agencies,  the  Director  of  OMB,  and  the  Assistant  to  the  President  for 
Legislative  Affairs  on  legislation  relating  to  protection  of  information  systems 
for  critical  infrastructure,  including  emergency  preparedness  communica- 
tions, and  the  physical  assets  that  support  such  systems. 

(i)  Coordination  with  Office  of  Homeland  Security.  Carry  out  those  func- 
tions relating  to  protection  of  and  recovery  from  attacks  against  information 
systems  for  critical  infrastructxire,  including  emergency  preparedness  conunu- 
nications,  that  were  assigned  to  the  Office  of  Homeland  Security  by  Executive 
Order  13228  of  October  8,  2001.  The  Assistant  to  the  President  for  Homeland 
Security,  in  coordination  with  the  Assistant  to  the  President  for  National 
Security  Affairs,  shall  be  responsible  for  defining  the  responsibilities  of 
the  Board  in  coordinating  efforts  to  protect  physical  assets  that  support 
information  systems. 

Sec.  6.  Membership,  (a)  Members  of  the  Board  shall  be  drawn  from  the 
executive  branch  departments,  agencies,  and  offices  listed  below;  in  addition, 
concerned  Federal  departments  and  agencies  may  participate  in  the  activities 
of  appropriate  committees  of  the  Board.  The  Board  shall  be  led  by  a  Chair 
and  Vice  Chair,  designated  by  the  President.  Its  other  members  shall  be 
the  following  senior  officials  or  their  designees: 
(i)  Secretary  of  State; 

(ii)  Secretary  of  the  Treasury;  . 

(iii)  Secretary  of  Defense; 
(iv)  Attorney  General; 
(v)  Secretary  of  Commerce; 
(vi)  Secretary  of  Health  and  Human  Services; 
(vii)  Secretary  of  Transportation; 
(viii)  Secretary  of  Energy; 
(ix)  Director  of  Central  Intelligence; 
(x)  Chairman  of  the  Joint  Chiefs  of  Staff; 
(xi)  Director  of  the  Federal  Emergency  Management  Agency; 
(xii)  Administrator  of  General  Services; 
(xiii)  Director  of  the  Office  of  Management  and  Budget; 
(xiv)  Director  of  the  Office  of  Science  and  Technology  Policy; 
(xv)  Chief  of  Staff  to  the  Vice  President; 
(xvi)  Director  of  the  National  Economic  Council; 
(xvii)  Assistant  to  the  President  for  National  Security  Affairs; 
(xviii)  Assistant  to  the  President  for  Homeland  Security; 
(xix)  Chief  of  Staff  to  the  President;  and 

(xx)  Such  other  executive  branch  officials  as  the  President  may  designate. 
Members  of  the  Board  and  their  designees  shall  be  full-time  or  permanent 
part-time  officers  or  employees  of  the  Federal  Government. 

(b)  In  addition,  the  following  officials  shall  serve  as  members  of  the 
Board  and  shall  form  the  Board's  Coordination  Conunittee: 

(i)    Director,    Critical   Infrastructure   Assurance   Office,   Department   of 
Conmierce; 

(ii)    Manager,  National  Communications  System; 

(iii)    Vice  Chair,  Chief  Information  Officers'  [CIO]  Council; 

(iv)    Information  Assurance  Director,  National  Security  Agency; 

(v)    Deputy   Director  of  Central   Intelligence   for  Conunvmity   Manage- 
ment; and 

(vi)    Director,  National  Infr-astructure  Protection  Center,  Federal  Bureau 
of  Investigation,  Department  of  Justice. 


(c)  The  Chairman  of  the  Federal  Communications  Commission  may  appoint 
a  representative  to  the  Beard. 

Sec.  7.  Chair,  (a)  The  Chair  also  shall  be  the  Special  Advisor  to  the  President 
for  Cyberspace  Security.  Executive  branch  departments  and  agencies  shall 
make  all  reasonable  efforts  to  keep  the  Chair\fully  informed  in  a  timely 
manner,  and  to  the  greatest  extent  permitted  by  law,  of  all  programs  and 
issues  within  the  purview  of  the  Board.  The  Chair,  in  consultation  with 
the  Board,  shall  call  and  preside  at  meetings  of  the  Board  and  set  the 
agenda  for  the  Board.  The  Chair,  in  consultation  with  the  Board,  may  propose 
policies  and  programs  to  appropriate  officials  to  ensure  the  protection  of 
the  Nation's  information  systems  for  critical  infrastructure,  including  emer- 
gency preparedness  communications,  and  the  physical  assets  that  support 
such  systems.  To  ensure  full  coordination  between  the  responsibilities  of 
the  National  Security  Council  (NSC)  and  the  Office  of  Homeland  Security, 
the  Chair  shall  report  to  both  the  Assistant  to  the  President  for  National 
Security  Affairs  and  to  the  Assistant  to  the  President  for  Homeland  Security. 
The  Chair  shall  coordinate  with  the  Assistant  to  the  President  for  Economic 
Policy  on  issues  relating  to  private  sector  systems  and  economic  effects 
and  with  the  Director  of  OMB  on  issues  relating  to  budgets  and  the  security 
of  computer  networks  addressed  in  subsection  4(a)  of  this  order. 

(b)  The  Chair  shall  be  assisted  by  an  appropriately  sized  staff  within 
the  White  House  Office.  In  addition,  heads  of  executive  branch  departments 
and  agencies  are  authorized,  to  the  extent  permitted  by  law,  to  detail  or 
assign  personnel  of  such  departments  and  agencies  to  the  Board's  staff 
upon  request  of  the  Chair,  subject  to  the  approval  of  the  Chief  of  Staff 
to  the  President.  Members  of  the  Board's  staff  with  responsibilities  relating 
to  national  security  information  systems,  communications,  and  information 
warfare  may,  with  respect  to  those  responsibilities,  also  work  at  the  direction 
of  the  Assistant  to  the  President  for  National  Security  Affairs. 

Sec.  8.  Standing  Committees,  (a)  The  Board  may  establish  standing  and 
ad  hoc  committees  as  appropriate.  Representation  on  standing  committees 
shall  not  be  limited  to  those  departments  and  agencies  on  the  Board,  but 
may  include  representatives  of  other  concerned  executive  branch  departments 
and  agencies. 

(b)  Chairs  of  standing  and  ad  hoc  committees  shall  report  fully  and  regu- 
larly on  the  activities  of  the  committees  to  the  Board,  which  shall  ensure 
that  the  committees  are  well  coordinated  with  each  other. 

(c)  There  are  established  the  following  standing  committees: 

(i)  Private  Sector  and  State  and  Local  Government  Outreach,  chaired 
by  the  designee  of  the  Secretary  of  Commerce,  to  work  in  coordi- 
nation with  the  designee  of  the  Chairman  of  the  National  Economic 
Council. 

(ii)    Executive  Branch  Information   Systems  Security,  chaired  by  the 
designee  of  the  Director  of  OMB.  The  committee  shall  assist  OMB 
in  hilfilling  its  responsibilities  under  44   U.S.C.   Chapter  35  and 
other  applicable  law. 

(iii)  National  Security  Systems.  The  National  Security  Telecommuni- 
cations and  Information  Systems  Security  Committee,  as  established 
by  and  consistent  with  NSD— 42  and  chaired  by  the  Department  of 
Eiefense,  shall  serve  as  a  Board  standing  committee,  and  be  redesig- 
nated the  Committee  on  National  Security  Systems. 

(iv)  Incident  Response  Coordination,  co-chaired  by  the  designees  of  the 
Attorney  General  and  the  Secretary  of  Defense. 

(v)    Research  and  Development,  chaired  by  a  designee  of  the  Director 
of  OSTP. 
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(vi) 


(vii) 


(viii) 


(ix) 


(X) 


(xi) 


National  Security  and  Emergency  Preparedness  Communications. 
The  NCS  Committee  of  Principals  is  renamed  the  Board's  Com- 
mittee for  National  Security  and  Emergency  Preparedness  Commu- 
nications. The  reporting  functions  established  above  for  standing 
committees  are  in  addition  to  the  functions  set  forth  in  Executive 
Order  12472  of  April  3.  1984,  and  do  not  alter  any  function  or 
role  set  forth  therein. 

Physical  Security,  co-chaired  by  the  designees  of  the  Secretary  of 
Defense  and  the  Attorney  General,  to  coordinate  programs  to  en- 
suie  the  physical  security  of  information  systems  for  critical  infra- 
structure, including  emergency  preparedness  communications,  and 
the  physical  assets  that  support  such  systems.  The  standing  com- 
mittee shall  coordinate  its  work  with  the  Office  of  Homeland  Secu- 
rity and  shall  work  closely  with  the  Physical  Security  Working 
Group  of  the  Records  Access  and  Information  Security  Policy  Co- 
ordinating Committee  to  ensure  coordination  of  efforts. 
Infrastructure  Interdependencies,  co-chaired  by  the  designees  of 
the  Secretaries  of  Transportation  and  Energy,  to  coordinate  pro- 
grams to  assess  the  unique  risks,  threats,  and  vulnerabilities  associ- 
ated with  the  interdependency  of  information  systems  for  critical 
infrastructures,  including  the  development  of  effective  models,  sim- 
ulations, and  other  analytic  tools  and  cost-effective  technologies  in 
this  area. 

International  Affairs,  chaired  by  a  designee  of  the  Secretary  of 
State,  to  support  Department  of  State  coordination  of  United  States 
Government  programs  for  international  cooperation  covering  inter- 
national information  infrastructure  issues. 

Financial  and  Banking  Information  Infrastructure,  chaired  by  a  des- 
ignee of  the  Secretary  of  the  Treasury  and  including  representatives 
of  the  banking  and  financial  institution  regulatory  agencies. 
Other  Committees.  Such  other  standing  committees  as  may  be  es- 
tablished by  the  Board. 

(d)  Subcommittees.  The  chair  of  each  standing  conunittee  may  form  nec- 
essary subcommittees  with  organizational  representation  as  determined  by 
the  Chair. 

(e)  Streamlining.  The  Board  shall  develop  procedures  that  specify  the 
manner  in  which  it  or  a  subordinate  conunittee  will  perform  the  responsibil- 
ities previously  assigned  to  the  Policy  Coordinating  Committee.  The  Board, 
in  coordination  with  the  Director  of  OSTP,  shall  review  the  functions  of 
the  Joint  Telecommunications  Resources  Board,  established  imder  Executive 
Order  12472,  and  make  recommendations  about  its  future  role. 

Sec.  9.  Planning  and  Budget,  (a)  The  Board,  on  a  periodic  basis,  shall 
propose  a  National  Plan  or  plans  for  subjects  within  its  purview.  The  Board, 
in  coordination  with  the  Office  of  Homeland  Security,  also  shall  make 
recommendations  to  OMB  on  those  portions  of  executive  branch  department 
and  agency  budgets  that  fall  within  the  Board's  purview,  after  review  of 
relevant  program  requirements  and  resources. 

(b)  The  Office  of  Administration  within  the  Executive  Office  of  the  Presi- 
dent shall  provide  the  Board  with  such  personnel,  funding,  and  administra- 
tive support,  to  the  extent  permitted  by  law  and  subject  to  the  availability 
of  appropriations,  as  directed  by  the  Chief  of  Staff  to  carry  out  the  provisions 
of  this  order.  Only  those  funds  that  are  available  for  the  Office  of  Homeland 
Security,  estabfished  by  Executive  Order  13228,  shall  be  available  for  such 
purposes.  To  the  extent  permitted  by  law  and  as  appropriate,  agencies  rep- 
resented on  the  Board  also  may  provide  administrative  support  for  the 
Board.  The  National  Security  Agency  shall  ensure  that  the  Board's  informa- 
tion and  communications  systems  are  appropriately  seciired. 

(c)  The  Board  may  annually  request  the  National  Science  Foundation, 
Department  of  Energy,  Department  of  Transportation,  Environmental  Protec- 
tion Agency,  Department  of  Commerce,  Ciepartment  of  Defense,  and  the 
hitelligence  Conununity,  as  that  term  is  defined  in  Executive  Order  12333 
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of  December  4,  1981,  to  include  in  their  budget  requests  to  OMB  funding 
for  demonstration  projects  and  research  to  support  the  Board's  activities. 

Sec.  10.  Presidential  Advisory  Panels.  The  Chair  shall  work  closely  with 
panels  of  senior  experts  from  outside  of  the  government  that  advise  the 
President,  in  particular:  the  President's  National  Security  Telecommuni- 
cations Advisory  Committee  (NSTAC)  created  by  Executive  Order  12382 
of  September  13,  1982,  as  amended,  and  the  National  Infrastructure  Advisory 
.'  Council  (NIAC  or  Council)  created  by  this  Executive  Order.  The  Chair  and 
Vice  Chair  of  these  two  panels  also  may  meet  with  the  Board,  as  a'ppropriate 
and  to  the  extent  permitted  by  law,  to  provide  a  private  sector  perspective. 

(a)  NSTAC.  The  NSTAC  provides  the  President  advice  on  the  security 
and  continuity  of  communications  systems  lessential  for  national  security 
and  emergency  preparedness.  * 

(b)  NIAC.  There  is  hereby  established  the  National  Infrastructure  Advisory 
Council,  which  shall  provide  the  President  advice  on  the  security  of  informa- 
tion systems  for  critical  infrastructure  supporting  other  sectors  of  the  econ- 
omy: banking  and  finance,  transportation,  energy,  manufacturing,  and  emer- 
gency governmeqL  services.  The  NIAC  shall  be  composed  of  not  more  than 
30  members  appointed  by  the  President.  The  members  of  the  NIAC  shall 
be  selected  from  the  private  sector,  academia,  and  State  and  local  government. 
Members  of  the  NIAC  shall  have  expertise  relevant  to  the  functions  of 
the  NIAC  and  generally  shall  be  selected  from  industry  Chief  Executive 
Officers  (and  equivalently  ranked  leaders  in  other  organizations)  with  respon- 
sibilities for  the  security  of  information  infrastructure  supporting  the  critical 
sectors  of  the  economy,  including  banking  and  finance,  transportation,  en- 
ergy, communications,  and  emergency  goverrunent  services.  Members  shall 
not  be  full-time  officials  or  employees  of  the  executive  branch  of  the  Federal 
Government. 

(i)    The  President  shall  designate  a  Chair  and  Vice  Chair  from  among 

the  members  of  the  NIAC. 
(ii)    The  Chair  of  the  Board  established  by  this  order  will  serve  as  the 

Executive  Director  of  the  NIAC. 

(c)  NIAC  Functions.  The  NIAC  will  meet  periodically  to: 

(i)  enhance  the  partnership  of  the  public  and  private  sectors  in  pro- 
tecting information  systems  for  critical  infrastructures  and  provide 
reports  on  this  issue  to  the  President,  as  appropriate; 

(ii)  propose  and  develop  ways  to  encourage  private  industry  to  perform 
periodic  risk  assessments  of  critical  information  and  teleconununi- 
cations  systems; 

(iii)  monitor  the  development  of  private  sector  Information  Sharing  and 
Analysis  Centers  (ISACs)  and  provide  recommendations  to  the 
Board  on  how  these  organizations  can  best  foster  improved  co- 
operation among  the  ISACs,  the  NIPC,  and  other  Federal  Govern- 
ment entities; 

(iv)    report  to  the  President  through  the  Board,  which  shall  ensure  ap- 
propriate coordination  with  the  Assistant  to  the  President  for  Eco- 
nomic Policy  under  the  terms  of  this  order;  emd 
(v)    advise  lead  agencies  with  critical  infrastructure  responsibilities,  sec- 
tor coordinators,  the  NIPC,  the  ISACs,  and  the  Board. 

(d)  Administration  of  the  NIAC. 

(i)  The  NIAC  may  hold^  hearings,  conduct  inquiries,  and  establish  sub- 
committees, as  appropriate, 
(ii)  Upon  the  request  of  the  Chair,  and  to  the  extent  permitted  by  law. 
the  heads  of  the  executive  branch  departments  and  agencies  shall 
provide  the  Council  with  information  and  advice  relating  to  its 
functions, 
(iii)  Senior  Federal  Government  officials  may  participate  in  the  meet- 
ings of  the  NIAC,  as  appropriate. 
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(iv)  Members  shall  serve  without  compensation  for  their  work  on  the 
Council.  However,  members  may  be  allowed  tiravel  expenses,  in- 
cluding per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for 
persons  serving  intermittently  in  Federal  Government  service  (5 
U.S.C.  5701-5707). 
(v)  To  the  extent  permitted  by  law,  and  subject  to  the  availability  of 
appropriations,  the  Department  of  Commerce,  through  the  CIAO, 
shall  provide  the  NIAC  with  administrative  services,  staff,  and 
other  support  services  and  such  funds  as  may  be  necessary  for  the 
performance  of  the  NIAC's  functions. 

(e)  General  Provisions. 

(i)  Insofar  as  the  Federal  Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.),  may  apply  to  the  NIAC,  the  functions  of  the  Presi- 
dent under  that  Act,  except  that  of  reporting  to  the  Congress,  shall 
be  performed  by  the  Department  of  Commerce  in  accordance  with 
the  guidelines  and  procedures  established  by  the  Administrator  of 
-General  Services. 

(ii)    The  Council  shall  terminate  2  years  from  the  date  of  this  order, 
unless  extended  by  the  President  prior  to  that  date. 

(iii)    Executive  Order  13130  of  July  14,  1999,  is  hereby  revoked. 

Sec.  11.  National  Communications  System.  Changes  in  technology  are  causing 
the  convergence  of  much  of  telephony,  data  relay,  and  internet  commimica- 
tions  networks  into  an  interconnected  network  of  networks.  The  NCS  and 
its  National  Coordinating  Center  shall  support  use  of  telephony,  converged 
information,  voice  networks,  and  next  generation  networks  for  emergency 
preparedness  and  national  security  communications  functions  assigned  to 
them  in  Executive  Order  12472.  All  authorities  and  assignments  of  respon- 
sibilities to  departments  and  agencies  in  that  order,  including  the  role  of 
the  Manager  of  NCS,  remain  imchanged  except  as  explicitly  modified  by 
this  order. 

Sec.  12.  Counter-intelligence.  The  Board  shall  coordinate  its  activities  with 
those  of  the  Office  of  the  Counter-intelligence  Executive  to  address  the 
threat  to  programs  within  the  Board's  purview  from  hostile  foreign  intel- 
ligence services. 

Sec.  13.  Classification  Authority.  I  hereby  delegate  to  the  Chair  the  authority 
to  classify  information  originally  as  Top  Secret,  in  accordance  with  Executive 
Order  12958  of  April  17,  1995,  as  amended,  or  any  successor  Executive 
Order. 

Sec.  14.  General  Provisions,  (a)  Nothing  in  this  order  shall  supersede  any 
requirement  made  by  or  under  law. 
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(b)  This  order  does  not  create  any  right  or  benefit,  substantive  or  proce- 
dural, enforceable  at  law  or  equity,  against  the  United  States,  its  departments, 
agencies  or  other  entities,  its  officers  or  employees,  or  any  other  person. 
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Administration 
Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautic  S.A. 
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Service 

Hazelnuts  grown  in — 

Oregon  and  Washington; 

comments  due  by  10-22 

01;  pubfehed  8-22-01  [FR 

01-21176]  I 

Pears  (Bartlett)  grown  in — 
Oregon  and  Washington; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23656) 

Pears  (winter)  grown  in — 
Oregon  and  Washington; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23657] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaslta  National  Interest  LarxJs 
Conservation  Act;  Title  VIII 


Implementation  (subsistence 

priority): 

WildWe;  2002-2003 

sut)sistence  taking; 

comments  due  by  10-26- 

01;  published  8-27-01  [FR 

01-21129] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fistieries  of 
Exclusive  Economic 
Zone — 

Pacifk:  cod;  comments 
due  by  10-22-01; 
published  10-5-01  [FR 
01-25030] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

■  Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
22-01;  published  10-5- 
01  [FR  01-25031] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  impiementatkxi; 
comments  due  by  10-22-01; 
published  8-21-01  [FR  01- 
20746] 

DEFENSE  DEPARTMENT 

Army  Department 

Privacy  Act;  implementatkMi; 
comments  due  by  10-22-01; 
published  8-21-01  [FR  01- 
20745] 

DEFENSE  DEPARTMENT 

Federal  Acquisitkin  Regulatkm 

(FAR): 

Commercial  item 
acquisitions;  sealed 
bidding  and  simplified 
procedures;  comments 
due  by  10-22-01; 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  10-22-01;  published 
9-2001  [FR  01-23483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk>n  control: 


State  operating  permits 

programs — 

New  Hampshire; 
comments  due  by  10- 
24-01;  published  9-24- 
01  [FR  01-23763] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

New  Hampshire;  "^ 

comments  due  by  10- 
24-01;  published  9-24- 
01  [FR  01-23764] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Califomia;  comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23480] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Califomia;  comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23479] 
Air  quality  implementation 
plans;  approval  and 
promulgatkm;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Oregon;  comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23218] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Oregon;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23219] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23478] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementatkxi 
plans;  approval  and 
promulgation;  various 
States: 

Cotorado  and  Montana; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23596] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  impiementatkxi 
plans;  approval  and 


promulgation;  various 

States: 

Cotorado  and  Montana; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23597] 

New  Jersey;  comments  due 
by  10-24-01;  published  9- 
24-01  [FR  01-23220] 

New  Yori<;  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23761] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatton 

plans;  approval  and 

promulgation;  various 

States: 

New  Yori<;  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 
Texas;  comments  due  by 

10-24-01;  published  9-24- 

01  [FR  01-23624] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgatkxi;  various 
States: 

Texas;  comments  due  by 
10-24-01;  published  9-24- 
01  [FR  01-23625] 
Water  poilutkm  control: 
Marine  sanitatron  devk^s — 
Florida  Keys  Natkjnal 
Marine  Sanctuary,  FL; 
no  discharge  zone; 
comments  due  by  10- 
26-01;  published  8-24- 
01  [FR  01-21445] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  canier  servwes: 
Access  charges — 
Natkxial  Exchange  Carrier 
Associatk>n  Board  of 
Directors  and  average 
schedule  company 
payments  computatkm; 
requirements;  biennial 
regulatory  review; 
comments  due  by  10- 
22-01;  published  9-20- 
01  [FR  01-23495] 
'  Radk)  statkxis;  tat)le  of 
assignments: 
Oklahoma  and  Texas; 
■  comments  due  by  10-22- 
01;  published  9-12-01  [FR 
01-22836] 
Texas;  comments  due  by 
10-22-01;  published  9-12- 
01  [FR  01-22835] 
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Various  States;  comments 
due  by  10-22-01; 
published  9-12-01  [FR  01- 
22832] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  item 
acquisitions:  sealed 
bidding  and  simplified 
procedures;  comments 
due  by  10-22-01; 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Anima!  drugs,  feeds,  and 
related  products: 
Ruminant  feed;  animal 
proteins  prohibited;  public 
hearing;  comments  due 
by  10-23-01;  published 
10-5-01  [FR  01-25108] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Wildlife;  2002-2003 
subsistence  taking; 
comments  due  by  10-26- 
01;  published  8-27-01  [FR 
01-21129]  \ 

Migratory  bird  hunting: 
Seasons,  limits,  and 
shooting  hours; 
establishment,  etc.; 
comments  due  by  10-26- 
01;  published  10-11-01 
[FR  01-25526] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut)missk>ns: 
Indiana;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23503] 
Iowa;  comments  due  by  10- 

24-01;  published  9-24-01 

[FR  01-23732] 
Louisiana;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23505] 
Texas;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23504] 

JUSTICE  DEPARTMENT 

Natk>nal  Instant  Criminal 
Background  Check  System: 


Law-abiding  firearms 
purchasers'  legitimate 
privacy  interests  and 
DOJ's  obligation  to 
enforce  laws  preventing 
prohibited  firearms 
purchases:  balance; 
comments  due  by  10-22- 
01:  published  9-20-01  [FR 
01-23349] 

JUSTICE  DEPARTMENT 

Trafficking  victims:  protection 
and  assistance;  comments 
due  by  10-22-01;  published 
7-24-01  [FR  01-18388] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  item 
acquisitions:  sealed 
bidding  and  simplified 
procedures;  comments 
due  by  10-22-01: 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352] 

STATE  DEPARTMENT 

Trafficking  victims;  protection 
and  assistance:  comments 
due  by  10-22-01;  published 
7-24-01  [FR  01-18388] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guara 

Ports  and  waterways  safety: 
Cape  Fear  River  and 
Northeast  Cape  Fear 
River,  Wilmington,  NC; 
regulated  navigation  area; 
comments  due  by  10-25- 
01;  published  7-27-01  [FR 
01-18681] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratton 

Administrative  regulatk>ns: 
Aircraft  Certification  Service; 

resource  utilization 

measure;  meeting; 

comments  due  by  10-22- 

01;  published  7-24-01  [FR 

01-18310) 
Ainworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  10-22-01; 

published  8-23-01  [FR  01- 

21231] 
Airtxjs;  comments  due  by 

10-25-01;  published  9-25- 

01  [FR  01-23827) 

BAE  Systems  (Operatk>ns) 
Ltd.;  comments  due  by 
10-25-01;  published  9-25- 
01  [FR  01-23828] 


Boeing;  comments  due  by 
10-25-01;  published  9-10- 
01  [FR  01-22589] 
Bombardier:  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23842] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
CFM  Intemational: 
comments  due  by  10-22- 
01 :  published  8-23-01  [FR 
01-21221] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AiTO/orthiness  directives: 
Domier;  comments  due  by 
10-25-01:  published  9-25- 
01  [FR  01-23841] 
Eurocopter  France; 
comments  due  by  10-22- 
01;  published  8-23-01  [FR 
01-21232] 
Honeywell:  comments  due 
by  10-22-01;  published  8- 
23-01  (FR  01-21222] 
Pilatus  Aircraft  Ltd.: 
comments  due  by  10-26- 
01 ;  published  9-20-01  [FR 
01-23412] 
Airworthiness  standards: 
Special  conditions- 
Boeing  Model  777-200 
series  airplanes; 
comments  due  by  10- 
24-01 ;  published  9-24- 
01  [FR  01-23785) 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Commercial  Driver's  License 
Program;  changes: 
comments  due  by  10-25- 
01;  published  7-27-01  [FR 
01-18312] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
National  banks  and  District  of 
Columbia  banks;  fees 
assessment:  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23844] 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication;  pensions, 
compensatkjn,  dependency, 
etc.: 

State  Department  diplomats 
and  consular  offk:ers 
auttiorizatk>n  to  act  as  VA 
agents;  comments  due  by 
10-22-01;  published  8-22- 
01  [FR  01-21135] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  ttie  current 


session  of  Congress  which 
have  become  Federal  laws  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641   This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    slip  law    (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S   Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  1583/P.L.  107-49 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  121 
West  Spring  Street  in  New 
Albany,  Indiana,  as  the  'Lee 
H   Hamilton  Federal  Building 
and  United  States 
Courthouse".  (Oct   15.  2001; 
115  Stat  262) 

H.R.  1860/P.L  107-50 

Small  Business  Technology 
Transfer  Program 
Reauthonzation  Act  of  2001 
(Oct    15.  2001:  115  Stat.  263) 

H.J.  Res.  42/P.L.  107-51 

Memorializing  fallen  firefighters 
by  lowering  the  American  flag 
to  half-staff  in  honor  of  ttie 
National  Fallen  Firefighters 
Memonal  Service  in 
Emmitsburg,  Maryland  (Oct. 
16,  2001;  115  Stat   267) 

HJ.  Res.  51/P.L.  107-52 

Approving  the  extension  of 
nondiscriminatory  treatment 
with  respect  to  ttie  products  of 
ttie  Socialist  Republic  of 
Vietnam   (Oct   16,  2001;  115 
Stat.  268) 

Last  List  October  16.  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notification  service  of  newfy 
enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra.gsagov/archives/ 
put}laws-l  html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 


VI 
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Presidential  Documents 


Notice  of  October  16,  2001 


Contmuation  of  Emergency  With  Respect  to  Significant 
Narcotics  Traffickers  Centered  in  Colombia 


On  October  21,  1995,  by  Executive  Order  12978,  the  President  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security,  foreign  policy,  and  economy  of  the  United  States 
constituted  by  the  actions  of  significant  narcotics  traffickers  centered  in 
Colombia,  and  the  unparalleled  violence,  corrupUon,  and  harm  such  actions 
cause  in  the  United  States  and  abroad.  The  order  blocks  all  property  and 
interests  in  property  that  are  in  the  United  States  or  within  the  possession 
or  control  of  United  States  persons  or  foreign  persons  listed  in  an  annex 
to  the  order,  as  well  as  of  foreign  persons  determined  to  play  a  significant 
role  in  international  narcotics  trafficking  centered  in  Colombia.  The  order 
similarly  blocks  all  property  and  interests  in  property  of  foreign  persons 
determined  to  materially  assist  in,  or  provide  financial  or  technological 
support  for,  or  goods  or  services  in  support  of,  the  narcotics  trafficking 
activities  of  persons  designated  in  or  pursuant  to  the  order,  or  persons 
determined  to  be  owned  or  controlled  by,  or  to  act  for  or  on  behalf  of, 
persons  designated  in  or  pursuant  to  the  order.  The  order  also  prohibits 
any  transaction  or  dealing  by  United  States  persons  or  within  the  United 
States  in  such  property  or  interests  in  property.  Because  the  actions  of 
significant  narcotics  traffickers  centered  in  Colombia  continue  to  threaten 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
and  to  cause  unparalleled  violence,  corruption,  and  harm  in  the  United 
States  and  abroad,  the  national  emergency  declared  on  October  21,  1995, 
and  the  measures  adopted  pursuant  thereto  to  deal  with  that  emergency! 
must  continue  in  effect  beyond  October  21,  2001.  Therefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  the  national  emergency  for  1  year  with  respect  to  significant 
narcotics  traffickers  centered  in  Colombia.  This  notice  shall  be  published 
in  the  Federal  Register  and  transmitted  to  the  Congress. 


(PR  Ooc.  01-26536 
Filed  10-18-01:  8:45  am) 
Billing  code  3195-01-P 


(^ 


THE  WHITE  HOUSE, 
October  16,  2001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart29 

[Docket  No.  TB-00-23] 

Tobacco  Inspection;  Growers' 
Referendum  Results 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  merger  of  Fairmont- 
Fair  Bluff,  North  Carolina  and  Loris, 
South  Carolina,  to  become  the 
consolidated  market  of  Fairmont-Fair 
Bluff-Loris.  A  mail  referendum  was 
conducted  during  the  period  of  June  4- 
8,  2001 ,  among  tobacco  growers  who 
sold  tobacco  on  these  markets  in  2000 
to  determine  producer  approval/ 
disapproval  of  the  designation  of  these 
markets  as  one  consolidated  market. 
Therefore,  for  the  2001  and  succeeding 
flue-cured  marketing  seasons,  the 
Fairmont-Fair  Bluff,  North  Carolina  and 
Loris,  South  Carolina,  tobacco  markets 
shall  be  designated  as  Fairmont-Fair 
Bluff-Loris.  The  regulations  are 
amended  to  reflect  this  new  designated 
market. 

EFFECTIVE  DATE:  October  22.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  O.  Coats.  Associate  [)eputy 
Administrator.  Tobacco  Programs, 
Agricultural  Marketing  Service,  United 
States  Department  of  Agriculture.  Stop 
0280, 1400  Independence  Avenue.  SW., 
Washington.  DC  20250-0280;  telephone 
number  (202)  205-0508. 


SUPPLEMENTARY  INFORMATION:  A  noUce 
was  published  in  the  May  2.  2001.  issue 
of  the  Federal  Register  (66  FR  21888) 
announcing  that  a  referendum  would  be 
conducted  among  active  flue-cured 
producers  who  sold  tobacco  on  either 
Fairmont-Fair  Bluff  or  Loris  during  the 
2000  season  to  ascertain  if  such 
producers  favored  the  consolidation. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Fairmont- 
Fair  Bluff  and  Loris.  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory 
Federal  grading  of  tobacco  sold  at 
auction  for  the  2001  and  succeeding 
seasons,  subject  to  the  results  of  the 
referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in. 
Tabor  City,  North  Carolina,  on 
November  9.  2000.  pursuant  to 
applicable  provisions  of  the  regulations 
issued  imder  the  Tobacco  Inspection 
Act.  as  amended.  The  referendum  was 
held  in  accordance  with  the  provisions 
of  the  Tobacco  Inspection  Act,  as 
amended  (7  U.S.C.  51  Id)  and  the 
regulations  set  forth  in  7  CFR  29.74. 

Ballots  for  the  June  4-8.  2001, 
referendum  were  mailed  to  935 
producers.  Approval  required  votes  in 
favor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  cast  valid 
ballots.  The  Department  received  a  total 
of  213  responses:  168  eligible  producers 
voted  in  favor  of  the  consolidation:  16 
eligible  producers  voted  against  the 
consolidation:  and  29  ballots  were 
determined  to  be  invalid. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
final  rule  will  not  exempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 


Flexibility  Act  (5  U.S.C.  601  et  seq).  hill 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  of  less  that  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
that  $3,500,000.  There  are 
approximately  190  tobacco  warehouses 
and  approximately  30,000  producers. 
This  action  will  not  substantially  affect 
the  normal  movement  of  the  conunodity 
in  the  marketplace.  It  has  been 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
It  is  hereby  found  and  determined 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this  rule 
until  30  days  after  publication  in  the 
Federal  Roister  because  the  2001  flue- 
cured  marketing  season  will  begin  about 
July  24  and  this  action  is  needed  as  soon 
as  possible  to  establish  the  sales 
schedule  for  the  season. 

List  of  Subiects  in  7  CFR  Part  29 

Administrative  practices  and 
procediu^s.  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  procedures.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  29  is  amended  as 
follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  D— Order  of  Designation  of 
Tobacco  Markets 

1.  The  authority  citation  for  7  CFR 
part  29,  Subpart  D,  continues  to  read  as 
follows: 

Authority:  Sec.  5.  49  Stat.  732.  as 
amended,  by  Ser.  l.S7(a)(l).  95  Stat.  374  (7 
U.S.C.  Slid). 

2.  In  §  29.8001,  the  table  is  amended 
by  adding  a  new  entry  (qqq)  to  read  as 
follows: 

f  29.8001    Oasignation  of  totMCco  markats. 
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Designated  Tobacco  Markets 


Territory 


Types  of  tobacco 


Auction  markets 


Order  of  designation 


Citation 


(qqq)  North  Carolina.  South 
Carolina. 


Flue-Cured  Fairmont-Fair  Bluff-Loris Octotjer  22.  2001  66  FR  53076. 


Dated:  October  12,  2001. 
Kenneth  C.  aayton. 

Associate  Administrator.  Agricultural 
Marketing  Service. 

(FR  Doc.  01-26393  Fifed  lO-iaj-Ol;  8:45  ami 
BiLUNG  CODE  341(H12-P 


Correction  of  Publication 


18-01; 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  insurance  Corporation 
7  CFR  part  457  | 

Common  Crop  Insurance  Regulations; 
Forage  Seeding  Crop  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  correction. 

summary:  This  document  contains 
corrections  to  the  final  regulation  which 
was  pubhshed  Wednesday,  August  15. 
2001  (66  FR  42729-42730).  The 
regulation  pertains  to  the  Forage 
Seeding  Crop  Provisions  for  2003  and 
subsequent  crop  years. 

EFFECTIVE  DATE:  This  rule  is  effective 
upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arden  Routh,  Insurance  Management 
Specialist,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture.  6501  Beacon  Drive, 
Kansas  City,  MO,  64133,  telephone 
(816) 926-7730. 


SUPPLEMENTARY  INFORMATION: 

BafJcground  , 

The  final  regulation  that  is  the  subject 
of  this  correction  was  to  provide  policy 
changes  to  better  meet  the  needs  of  the 
insured.  i 

Need  for  Correction  ' 

As  published,  the  final  regulations 
contained  an  error  which  may  prove  to 
be  misleading  and  is  in  need  of 
correcting.  The  final  rule  for  the  Forage 
Seeding  Crop  Provisions  did  not  contain 
language  in  section  13(b)  that  "Acreage 
that  is  harvested  and  not  reseeded,"  will 
be  included  as  acreage  with  an 
established  stand. 


Accordingly,  the  publication  on 
August  15,  2001,  of  the  final  regulation 
at  66  FR  42729-42730  is  corrected  as 
follows: 

PART  457— {CORRECTED] 

§457.151     [Corrected] 

On  page  42730,  in  the  third  column 
in  §457.151,  the  crop  provisions  section 
13(b)  is  corrected  to  read  as  follows: 

»        *        *        *        * 

(b)  The  acres  with  an  established 
stand  will  include: 

(1)  Acreage  that  has  at  least  75  percent 
of  a  normal  stand; 

(2)  Acreage  abandoned  or  put  to 
another  use  without  our  prior  written 
consent; 

(3)  Acreage  damaged  solely  by  an 
uninsiued  cause;  or 

(4)  Acreage  that  is  harvested  and  not 
reseeded. 
***** 

Signed  in  Washington.  DC,  on  October  15. 
2001. 

Phyllis  W.  Honor. 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  01-26396  Filed  10-18-01;  8:45  am] 

BILUNG  CODE  341(M»-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  No.  R-1113] 

Reserve  Requirements  of  Depository 
Institutions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  amending 
Regulation  D,  Reserve  Requirements  of 
Depository  Institutions,  to  reflect  the 
annual  indexing  of  the  low  reserve 
tranche  and  the  reserve  requirement 
exemption  for  2002,  and  announces  the 
annual  indexing  of  the  deposit  reporting 
cutoff  level  that  will  be  effective 
beginning  in  September  2002.  The 
amendments  decrease  the  amount  of 
transaction  accounts  subject  to  a  reserve 
requirement  ratio  of  three  percent  in 


2002,  as  required  by  section  19(b)(2)(C) 
of  the  Federal  Reserve  Act,  from  $42.8 
million  to  $41.3  million  of  net 
transaction  accounts.  This  adjustment  is 
known  as  the  low  reserve  tranche 
adjustment.  The  Board  is  increasing 
from  $5.5  million  to  $5.7  million  the 
amount  of  reservable  liabilities  of  each 
depository  institution  that  is  subject  to 
a  reserve  requirement  of  zero  percent  in 
2002.  This  action  is  required  by  section 
19(b)(ll)(B)  of  the  Federal  Reserve  Act. 
and  the  adjustment  is  known  as  the 
reservable  liabilities  exemption 
adjustment.  The  Board  is  also  increasing 
the  deposit  cutoff  level  that  is  used  in 
conjunction  with  the  reservable 
liabilities  exemption  to  determine  the 
frequency  of  deposit  reporting  from 
$101.0  million  to  $106.9  million  for 
nonexempt  depository  institutions. 
(Nonexempt  institutions  are  those  with 
total  reservable  liabilities  exceeding  the 
amount  exempted  from  reserve 
requirements.)  Thus,  beginning  in 
September  2002,  nonexempt  institutions 
with  total  deposits  of  $106.9  million  or 
more  will  be  required  to  report  weekly 
while  nonexempt  institutions  with  total 
deposits  less  than  $106.9  million  may 
report  quarterly,  in  both  cases  on  form 
FR  2900.  Exempt  institutions  with  at 
least  $5.7  million  in  total  deposits  may 
report  annually  on  form  FR  2910a. 
DATES:  Effective  date:  November  19, 
2001. 

Compliance  dates:  For  depository 
institutions  that  report  weekly,  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  apply  to  the  reserve 
computation  period  that  begins 
Tuesday,  November  27,  2001.  and  the 
corresponding  reserve  maintenance 
period  that  begins  Thiu-sday,  December 
27,  2001.  For  institutions  that  report 
quarterly,  the  low  reserve  tranche 
adjustment  and  the  reservable  liabilities 
exemption  adjustment  will  apply  to  the 
reserve  computation  period  that  begins 
Tuesday.  December  18,  2001,  and  the 
corresponding  reserve  maintenance 
period  that  begins  Thursday,  January  17, 
2002.  For  all  depository  institutions,  the 
deposit  cutoff  level  will  be  used  to 
screen  institutions  in  the  second  quarter 
of  2002  to  determine  the  reporting 
frequency  for  the  twelve  month  period 
that  begins  in  September  2002. 
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FOR  further  information  CONTACT: 

Heatherun  Allison,  Counsel  (202/452- 
3565),  Legal  Division,  or  June  O'Brien, 
Economist  (202/452-3790).  Division  of 
Monetary  Affairs;  for  users  of 
Telecommunications  IDevice  for  the  Deaf 
(TDD)  only,  please  call  202/263-4869; 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets. 
NW.,  Washington.  DC  20551. 
SUPPt^MENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(2))  requires  each 
depository  institution  to  maintain 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regulations.  The 
required  reserve  ratio  applicable  to 
transaction  account  balances  exceeding 
the  low  reserve  tranche  is  10  percent. 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regulation  adjusting 
the  low  reserve  tranche  for  the  next 
calendar  year.  The  adjustment  in  the 
tranche  is  to  be  80  percent  of  the 
percentage  increase  or  decrease  in  net 
transaction  accoimts  at  all  depository 
institutions  over  the  one-year  period 
that  ends  on  the  June  30  prior  to  the 
adjustment. 

Currently,  the  low  reserve  tranche  on 
net  transaction  accounts  is  $42.8 
million.  Net  transaction  accounts  of  all 
depository  institutions  decreased  by  4.3 
percent  (from  $619.3  billion  to  $592.8 
billion)  frt)m  Jime  30,  2000,  to  June  30, 
2001.  In  accordance  with  section 
19(b)(2),  the  Board  is  amending 
Regulation  D  (12  CFR  part  204)  to 
decrease  the  low  reserve  tranche  for 
transaction  accounts  for  2002  by  $1.5 
million  to  $41.3  million. 

Section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabilities  exempt  6t>m 
reserve  requirements.  Unlike  the 
adjustment  for  the  low  reserve  tranche 
on  net  transaction  accounts,  which 
adjustment  can  result  in  a  decrease  as 
well  as  an  increase,  the  change  in  the 
exemption  amoimt  is  to  be  made  only  if 
the  total  reservable  liabilities  held  at  all 
depository  institutions  increase  &t>m 
one  year  to  the  next.  The  percentage 
increase  in  the  exemption  is  to  be  80 
percent  of  the  increase  in  total 
reservable  liabilities  of  all  depository 
institutions  as  of  the  year  ending  June 
30.  Total  reservable  liabilities  of  all 
depository  institutions  increased  by  5.1 
percent  (from  $2,200.0  billion  to 
$2,313.1  billion)  frt)m  Jime  30.  2000,  to 
June  30.  2001.  Consequently,  the 
reservable  liabilities  exemption  amount 


for  2002  under  section  19(b)(ll)(B)  will 
be  increased  by  $0.2  million  from  $5.5 
million  to  $5.7  million.^ 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 
change  in  the  total  net  transaction 
accoimts  and  the  change  in  the  total 
reservable  liabilities  bom  June  30,  2000. 
to  June  30.  2001.  is  to  decrease  the  low 
reserve  tranche  to  $41.3  million,  to 
apply  a  zero  percent  reserve 
requirement  on  the  first  $5.7  million  of 
net  transaction  accounts,  and  to  apply  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 

For  institutions  that  report  weekly, 
the  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
fourteen-day  reserve  computation 
period  beginning  Tuesday,  November 
27,  2001,  and  for  the  corresponding 
fourteen-day  reserve  maintenance 
period  beginning  Thursday,  December 
27,  2001.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
seven-day  computation  period 
beginning  Tuesday,  December  18.  2001, 
and  for  the  corresponding  seven-day 
reserve  maintenance  period  beginning 
Thursday.  January  17,  2002. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  deposit  reporting  cutoff 
levels  to  determine  deposit  reporting 
frequency.  In  July  2000,  the  Board 
specified  that  the  annual  percentage 
increase  in  the  nonexempt  deposit 
cutoff  be  set  equal  to  80  percent  of  the 
growth  rate  of  total  deposits  at  all 
depository  institutions  over  the  one-year 
period  ending  on  the  most  recent  June 
30. 

From  June  30,  2000,  to  June  30.  2001. 
total  deposits  increased  7.3  percent, 
from  $5,216.0  billion  to  $5,596.6  billion. 
Accordingly,  the  nonexempt  deposit 
cutoff  level  will  increase  by  $5.9  million 
from  $101.0  million  in  2001  to  $106.9 
million  in  2002.  Based  on  the 
indexation  of  the  reservable  liabilities 
exemption,  the  cutoff  level  for  total 
deposits  above  which  reports  of 
deposits  must  be  filed  will  rise  from 
$5.5  milhon  to  $5.7  million.  Under  the 
deposit  reporting  system,  institutions 
are  screened  during  each  year  to 
determine  their  reporting  category 
beginning  in  the  September  of  that  year. 
Hence,  the  cutoff  level  would  be  used  in 
the  2002  deposit  report  screening 
process  and  new  deposit  reporting 


>  Consistent  with  Board  practice,  the  tranche  and 
exemption  amounts  have  been  rounded  to  the 
nearest  $0.1  millioa. 


panels  will  be  implemented  in 
September  2002. 

Thus,  effective  in  September  2002.  all 
U.S.  branches  and  agencies  of  foreign 
banks  and  Edge  and  agreement 
corporations,  regardless  of  size,  and 
other  institutions  with  total  reservable 
liabilities  exceeding  $5.7  million 
(nonexempt  institutions)  and  with  total 
deposits  at  or  above  $106.9  million 
would  be  required  to  file  weekly  the 
Report  of  Transaction  Accounts,  Other 
Deposits  and  Vault  Cash  (form  FR  2900) 
Nonexempt  institutions  with  total 
deposits  below  $106.9  million  could  file 
the  FR  2900  quarterly.  Institutions  that 
obtain  funds  from  non-U.S.  sources  or 
that  have  foreign  branches  or  IBFs 
would  continue  to  be  required  to  file  the 
Report  of  Certain  Eurocurrency 
Transactions  (forms  FR  2950/FR  2951) 
at  the  same  frequency  as  they  file  the 
form  FR  2900.  Institutions  with 
reservable  liabilities  at  or  below  the 
exemption  amount  of  $5.7  million 
(exempt  institutions)  and  with  at  least 
$5.7  million  in  total  deposits  would  be 
required  to  file  the  Annual  Report  of 
Total  Deposits  and  Reservable 
Liabilities  (form  FR  2910a).  Institutions 
with  total  deposits  below  the  exemption 
level  of  $5.7  million  would  be  excused 
from  reporting  if  their  deposits  can  be 
estimated  from  other  data  sources. 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 

Notice.  The  provisions  of  5  U.S.C. 
553(b)  relating  to  notice  of  proposed 
rulemaking  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments.  The  amendments  involve 
expected,  ministerial  adjustments 
prescribed  by  statute  and  by  the  Board's 
policy  concerning  reporting  practices.  In 
addition,  the  reservable  liabilities 
exemption  adjustment  and  the  increases 
for  reporting  purposes  in  the  deposit 
cutoff  levels  reduce  regulatory  burdens 
on  depository  institutions,  and  the  low 
reserve  tranche  adjustment  will  have  a 
de  minimis  effect  on  depository 
institutions  with  net  transaction 
accounts  exceeding  $41.3  million. 
Accordingly,  the  Board  finds  good  cause 
for  determining,  and  so  determines,  that 
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notice  in  accordance  with  12  U.S.C. 
552(b)  is  unnecessary. 

Regulatory  Flexibility  Analysis 

The  Board  certifies  that  these 
amendments  will  not  have  a  substantial 
economic  impact  on  small  depository 
institutions. 

List  of  Subiects  in  12  CFR  Fart  204 

Banks,  banking.  Reporting  and 
recordkeeping  requirements. 


For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  204  as  follows: 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(a).  248(c),  371a. 
461.  601,  611,  and  3105. 


2.  Section  204.9  is  revised  to  read  as 
follows: 

§  204.9    Reserve  requirement  ratios. 

(a)  Reserve  percentages.  The  following 
reserve  ratios  are  prescribed  for  all 
depository  institutions,  Edge  and 
Agreement  corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


Category 


Net  transaction  accounts: 

$0  to  $41.3  million  

Over  $41.3  million 

Nonpersonal  time  deposits 
Eurocurrency  liabilities  


Resen/e  requirement  ^ 


3  percent  of  anrKHjnt. 

$1,239,000  plus  10  percent  of  anrrount  over  $41.3  million. 

0  percent. 

0  percent.  


I  Before  deducting  the  adjustment  to  be  made  by  the  paragraph  (b)  of  this  section. 


(bl  Exemption  from  reserve 
requirements.  Each  depository 
institution.  Edge  or  agreement 
corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amoimt  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)  of  this  section  not  in 
excess  of  $5.7  million  determined  in 
accordance  with  §  204. 3(a)(3). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  October  12,  2001. 
Jennifer  |.  |ohnson. 
Secretary  of  the  Board. 
[FR  Doc.  01-26197  Filed  10-18-01;  8:45  ami 
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EMERGENCY  STEEL  GUARANTEE 
LOAN  BOARD 

13  CFR  Part  400 
RIN  3003-ZAOO 

Emergency  Steel  Guarantee  Loan 
Program;  Third-f>arty  Enhancement  of 
Guarantees;  Refinancing  and  Transfer 
Restrictions 

AGENCY:  Emergency  Steel  Guarantee 

Loan  Board. 

ACTION:  Final  rule. J 

summary:  The  Emergency  Steel 
Guarantee  Loan  Board  (Board)  is 
amending  the  regulations  governing  the 
Emergency  Steel  Guarantee  Loan 
Program  (Program).  These  changes  are 
meant  to  provide  for  supplemental 
guarantees  by  third  parties  and  to 
change  restrictions  on  refinancing 
existing  credit  and  on  loan  guarantee 
transfers  by  Lenders.  The  intent  of  these 
changes  is  to  increase  participation  in 
the  Program  by  lenders. 


DATES:  This  rule  is  effective  October  19, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  S.  Owen,  General  Counsel, 
Emergency  Steel  Guarantee  Loan  Board, 
1099— 14th  Street,  NW.,  Suite  2600 
East,  Washington.  DC  20005,  (202)  21»- 
0584. 

SUPPLEMENTARY  INFORMAHON:  On 
October  27,  1999,  the  Board  published 
a  final  rule  codifying  at  Chapter  4,  Title 
13,  Code  of  Federal  Regulations  (CFR), 
regulations  implementing  the  Program, 
as  established  in  Chapter  1  of  Public 
Law  106-51,  the  Emergency  Steel  Loan 
Guarantee  Act  of  1999  (64  FR  57932). 
Since  those  initial  regulations  were 
published  the  Board  has  made  a  number 
of  changes  to  the  regulations  meant  to 
conform  the  regulations  to  the 
Guarantee  Agreement  between  the 
government  and  the  lender,  to  allow  for 
participations  in  unguaranteed  tranches 
of  loans  guaranteed  under  the  Program, 
to  harmonize  certain  program 
requirements  with  commercial  lending 
practices,  streamline  program  operation, 
open  a  second  period  for  the  submission 
of  applications  and  allow  for  certain 
delegations  of  authority.  Today  the 
Board  is  making  additional  changes 
designed  to  align  Program 
administration  with  legal  requirements 
and  to  increase  participation  by  lenders 
in  the  Program.  Section  400.106  is  being 
revised  to  reflect  the  fact  that  the 
Program's  evaluation  process  is  no 
longer  competitive  and  hence  the 
concept  of  ex  parte  communications  is 
no  longer  applicable.  As  revised,  the 
rule  prohibits  only  communications  not 
on  the  public  record  between  a  member 
of  the  Board  and  an  interested  party,  in 
order  to  avoid  a  situation  where  one 
member  of  the  Board  receives  or 
conveys  information  concerning  a 


pending  application  that  is  not  available 
to  other  members  of  the  Board.  Section 
400.205  is  being  modified  to  reflect  that 
the  Board  has  extended  the  deadline  for 
applications  from  April  2,  2001  to  . 
August  31.  2001.  With  respect  to 
increasing  lender  participation,  a  new 
§  400.215  is  added  to  allow  for 
supplemental  guarantees  by  third 
parties,  including  state  and  local 
governments  and  related  provisions  are 
being  modified  to  reflect  that  change. 
Section  400.210  is  being  modified  to 
allow  for  transfers  of  interests  in 
guaranteed  loans  to  Eligible  Lenders 
without  prior  Board  approval.  Section 
400.201  is  being  amended  to  allow 
refinancing  of  the  applicant  lender's 
existing  credit  if  the  applicant's  risk 
exposure  is  at  least  substantially 
equivalent. 

Public  Law  106-51  has  a  requirement 
that  the  Board  take  into  account  the 
prospective  earning  power  of  the 
Borrower  together  with  the  nature  and 
character  of  the  security  pledged  in 
making  a  determination  that  there  is  a 
reasonable  assurance  of  repayment  of 
the  loan  sought  to  be  guaranteed.  The 
Program's  regulations,  at  §400.207, 
currently  describe  the  Board's 
assessment  of  the  nature  and  character 
of  the  security  pledged  for  a  loan,  but 
do  not  address  the  Board's  review  of  the 
prospective  earning  power  of  the 
Borrower.  However,  in  compliance  with 
the  law,  the  Board  has  always  evaluated 
the  Borrower's  prospective  earning 
power  in  making  a  determination 
whether  there  is  a  reasonable  assurance 
of  repayment  of  the  loan  sought  to  be 
guaranteed.  This  rule  will  amend  the 
Board's  regulations  to  make  clear  that 
the  Board  does  assess  a  Borrower's 
prospective  earning  power  in  making 
such  a  determination.  In  particular,  the 
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rule  makes  clear  that  an  essential  and 
necessary  criterion  of  the  Board's 
evaluation  of  the  application  will  be  the 
commitment  of  the  Borrower  to 
undertake  steps  to  eliminate  or  reduce 
economically  unviable  capacity. 

On  June  5,  2001,  President  Bush 
announced  a  three-pronged  steel 
initiative  aimed  at  addressing  the 
current  problems  of  the  U.S.  steel 
industry,  eliminating  inefficient  excess 
capacity  globally  and  restoring  market 
forces  to  world  steel  trade.  A  key 
component  of  this  initiative  is  the 
restructuring  and  rationalization  of  the 
steel  industry,  both  at  home  and  abroad, 
with  a  particular  focus  on  reducing  or 
eliminating  economically  imviable 
steelmaking  capacity.  The  Board's 
evaluation  of  the  prospective  earning 
power  of  a  Borrower  is  in  compliance 
with  the  President's  initiative  and  seeks 
to  further  its  goals  by  reviewing 
restructuring  efforts  aimed  at  the 
reduction  or  elimination  of 
economically  unviable  capacity  in 
making  a  determination  whether  to 
approve  a  Loan  Guarantee. 

Administrative  Law  Requirements 

Executive  Order  12866 

This  final  nde  has  been  determined 
not  to  be  significant  for  piuposes  of 
Executive  Order  12866. 

Administrative  Procedure  Act 

This  rule  is  exempt  from  the 
rulemaking  requirements  contained  in  5 
U.S.C.  553  pursuant  to  authority 
contained  in  5  U.S.C.  553(a)(2)  as  it 
involves  a  matter  relating  to  loans.  As 
such,  prior  notice  and  an  opportiinity 
for  public  comment  and  a  delay  in 
effective  date  otherwise  required  under 
5  U.S.C.  553  are  inapplicable  to  this 
nde. 

Regulatory  Flexibility  Act 

Because  this  rule  is  not  subject  to  a 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
pursuant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Congressional  Review  Act 

This  rule  has  been  determined  to  be 
not  major  for  purposes  of  the 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq. 

Intergovernmental  Review 

No  intergovernmental  consultations 
with  State  and  local  officials  are 
required  because  the  rule  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  or  Executive  Order  12875. 


Unfunded  Mandates  Reform  Act  of  1995 

This  rule  contains  no  Federal 
mandates,  as  that  term  is  defined  in  the 
Unfunded  Mandates  Reform  Act,  on 
State,  local  and  tribal  governments  or 
the  private  sector. 

Executive  Order  13132 

This  rule  does  not  contain  policies 
having  federalism  implications 
requiring  preparation  of  a  Federalism 
Summary  Impact  Statement. 

Executive  Order  12630 

This  rule  does  not  contain  policies 
that  have  takings  implications. 

List  of  Subjects  in  13  CFR  Part  400 

Administrative  practice  and 
procedure.  Loan  programs-steel. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  15.  2001. 
Daniel  J.  Rooney, 

Executive  Secretary,  Emergency  Steel 
Guarantee  Loan  Board. 

For  the  reasons  set  forth  in  the 
preamble.  13  CFR  part  400  is  amended 
as  follows: 

PART  400— EMERGENCY  STEEL 
GUARANTEE  LOAN  PROGRAM 

1.  The  authority  citation  of  part  400 
continues  to  read  as  follows: 

Authority:  Pub.  L.  106-51,  113  Stat.  252 
(15  U.S.C.  1841  note):  Pub.  L.  106-102.  113 
Stat.  1338. 

la.  Section  400.2  is  amended  by 
redesignating  paragraphs  (h)  through  (1) 
as  paragraphs  (i)  through  (m),  adding 
new  paragraphs  (h).  (n)  and  (o).  and 
revising  paragraph  (a)  and  newly 
redesignated  paragraphs  (j)  and  (1),  to 
read  as  follows: 

f  400.2    Definitions. 

(a)  Act  means  the  Emergency  Steel 
Loan  Guarantee  Act  of  1999.  Chapter  1 
of  Public  Law  106-51  (113  Stat.  252),  as 
amended. 

***** 

(h)  Guaranteed  Portion  means  the 
portion  of  the  principal  of  a  loan  that  is 
subject  to  the  Guarantee. 

***** 

(j)  Loan  Documents  mean  the  loan 
agreement  and  all  other  instruments, 
and  all  documentation  between  the 
Lender  and  the  Borrower  evidencing  the 
making,  disbursing,  securing,  collecting, 
or  otherwise  administering  of  the  loan. 
It  includes  any  agreement  and  other 
documents  relating  to  a  Supplemental 
Guarantee.  Loan  Documents  may  not  be 
modified  without  the  prior  written 
approval  of  the  Board. 


(1)  Security  means  all  property,  real  or 
personal,  required  by  the  provisions  of 
the  Guarantee  or  by  the  Loan 
Documents  to  secure  repayment  of  any 
indebtedness  of  the  Borrower  under  the 
Loan  Documents  or  Guarantee.  It  does 
not  include  a  Supplemental  Guarantee. 
***** 

(n)  Supplemental  Guarantee  means  a 
guarantee  provided  by  one  or  more  third 
parties,  public  or  private,  of  part  of  the 
Unguaranteed  Portion  of  a  guaranteed 
loan. 

(0)  Unguaranteed  Portion  means  the 
portion  of  the  principal  of  a  loan  that  is 
not  covered  by  the  Guarantee. 

2.  Section  400.106  is  revised  to  read 
as  follows: 

f  400.1 06    Ex  parte  communications. 

Oral  or  written  communication,  not 
on  the  public  record,  between  any 
member  of  the  Board  and  any  party  or 
parties  interested  in  any  matter  pending 
before  the  Board  concerning  the 
substance  of  that  matter  is  prohibited. 

3.  Section  400.201  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

1400.201    Eligible  Lender. 

***** 

(c)  Status  as  a  Lender  under  paragraph 
(a)  of  this  section  does  not  assure  that 
the  Board  will  issue  the  Guarantee 
sought,  or  otherwise  preclude  the  Board 
from  declining  to  issue  a  Guarantee.  In 
addition  to  evaluating  an  application 
pursuant  to  §  400.207.  in  making  a 
determination  to  issue  a  Guarantee  to  a 
Lender,  the  Board  will  assess: 

(1)  The  Agent  Lender's  level  of 
regulatory  capital,  in  the  case  of  banking 
institutions,  or  net  worth,  in  the  case  of 
investment  institutions; 

(2)  Whether  the  Agent  Lender 
possesses  the  ability  to  administer  the 
loan,  as  required  by  § 400.211(b), 
including  its  experience  with  loans  to 
steel  companies; 

(3)  The  scope,  volume  and  duration  of 
the  Agent  Lender's  activity  in 
administering  loans; 

(4)  The  performance  of  the  Agent 
Lender's  loan  portfolio,  including  its 
current  delinquency  rate: 

(5)  The  Agent  Lender's  loss  rate  as  a 
percentage  of  loan  amounts  for  its 
current  fiscal  year;  and 

(6)  Any  other  matter  the  Board  deems 
material  to  its  assessment  of  the  Agent 
Lender. 

(d)  A  proposed  loan  for  the  purpose, 
in  whole  or  in  part,  of  refinancing 
existing  credit  provided  by  the  Agent 
will  not  be  approved  unless  the  Board 
is  satisfied  that  the  Agent  retains  at  least 
a  substantially  equivalent  level  of  risk  as 
a  result  of  the  refinancing. 
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4.  Section  400.203  is  revised  to  read 
as  follows: 

$400,203    Guarantee  percentage. 

A  guarantee  issued  by  the  Board  may 
not  exceed  85  percent  of  the  amount  of 
the  principal  of  a  loan  to  a  Qualified 
Steel  Company.  Subject  to  the 
provisions  of  this  part,  one  or  more 
third  parties,  public  or  private,  may 
guarantee  repayment  of  part  of  the 
Unguaranteed  Portion  of  a  loan 
guaranteed  by  the  Board. 

5.  Section  400.204  is  amended  by 
revising  paragraphs  (c)(2)(i)  pnd  (c)(3)  to 
read  as  follows: 

§400.204    Loan  terms. 

***** 

(c)*   *   * 

(2)  *   *    * 

(i)  A  fully  perfected  and  enforceable 
security  interest  and/or  lien,  with  first 
priority  over  conflicting  security 
interests  or  other  liens  in  all  property 
acquired,  improved  or  derived  from  the 
loan  funds:  j 

*****         I 

(3)  The  entire  loan  will  be  secured  by 
the  same  Security  with  equal  lien 
priority  for  the  Guaranteed  Portion  and 
the  Unguaranteed  Portion  of  the  loan. 
The  Unguaranteed  Portion  of  the  loan 
will  neither  be  paid  first  nor  given  any 
preference  over  the  Guaranteed  Portion. 
A  Supplemental  Guarantor  shall  not 
have  a  security  interest,  direct  or 
indirect,  in  any  asset  of  the  Borrower  or 
any  affiliate  thereof  other  than  the 
Security.  j 

«         «         *         •         » 

6.  Section  400.205  is  amended  by 
revising  paragraph  (a),  by  removing 
"and"  at  the  end  of  paragraph  (b)(10),  by 
removing  the  p>eriod  at  the  end  of 
paragraph  (b)(ll)  and  adding  ";  and"  in 
its  place,  and  by  adding  a  new 
paragraph  (b)(12)  to  read  as  follows: 

$400,205    Application  process. 

(a)  Application  process.  An  original 
application  and  three  copies  must  be 
received  bv  the  Board  no  later  than  5 
p.m.  EST,  August  31,  2001  in  the 
Board's  offices  at  1099 — 14th  Street, 
NW,  Suite  2600  East.  Washington,  DC 
20005.  Applications  which  have  been 
provided  to  a  delivery  service  with 
"delivePi'  guaranteed"  before  5  p.m.  on 
August  31,  2001  will  be  accepted  for 
review  if  the  Applicant  can  document 
that  the  application  was  provided  to  the 
delivery  service  with  delivery  to  the 
address  listed  in  this  section  guaranteed 
prior  to  the  closing  date  and  time.  A 
postmark  is  not  sufficient  to  meet  this 
deadline  as  the  application  must  be 
received  by  the  required  date  and  time. 


Applications  will  not  be  accepted  via 
facsimile  machine  transmission  or 
electronic  mail. 

(b)  *   *   * 

(12)  A  description  of  any 
Supplemental  Guarantee(s)  that  will 
apply  to  the  Unguaranteed  Portion  of 
the  loan. 
***** 

7.  Section  400.207  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§400.207    Application  evaluation. 

***** 

(b)*   *   * 

(1)  The  ability  of  the  Borrower  to 
repay  the  loan  by  the  date  specified  in 
the  Loan  Document,  which  shall  be  no 
later  than  December  31.  2005. 
Evaluation  of  this  factor  will  consider 
the  prospective  earning  power  of  the 
Borrower.  An  essential  and  necessary 
element  of  the  Board's  evaluation  of 
whether  this  criterion  is  satisfied  is 
whether  the  applicant  has  committed  to 
undertake  significant  efforts  to  eliminate 
or  reduce  economically  unviable 
capacity; 
***** 

8.  Section  400.208  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  400.208    Issuance  of  the  Guarantee. 

(a)*    *    * 

(3)  The  Board's  receipt  of  the  Loan 
Documents  and  any  related  instruments, 
in  form  and  substance  satisfactory  to  the 
Board,  and  the  Guarantee,  all  properly 
executed  by  the  Lender,  Borrower,  and 
any  other  required  party  other  than  the 
Board:  and 
***** 

9.  Section  400.210  is  revised  to  read 
as  follows: 

§  400.21 0    Assignment  or  transfer  of  loans. 

(a)  Neither  the  Loan  Documents  nor 
the  Guarantee  of  the  Board  may  be 
modified,  in  whole  or  in  part,  without 
the  prior  written  approval  of  the  Board. 

(b)  Upon  notice  to  the  Board  and  a 
certification  by  the  assignor  that  the 
assignee  is  an  Eligible  Lender,  and 
subject  to  the  provisions  of  paragraphs 
(c)  and  (d)  of  this  section  and  other 
provisions  of  this  part,  a  Lender  may 
assign  or  transfer  its  interest  in  the  loan 
including  the  Loan  documents  and  the 
Guarantee  to  a  party  that  qualifies  as  an 
Eligible  Lender  pursuant  to  §400.201. 
Any  other  assignment  or  transfer  will 
require  the  prior  written  approval  of  the 
Board. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  shall  not  apply  to  transfers 
which  occur  by  operation  of  law. 


(d)  The  Agent  must  hold  and  may  not 
assign  or  transfer  an  interest  in  a  loan 
guaranteed  under  the  Program  equal  to 
at  least  the  lesser  of  $25  million  or 
fifteen  percent  of  the  aggregate  amount 
of  the  loan.  In  addition,  the  Agent  must 
hold  and  may  not  assign  or  transfer  an 
interest  the  Unguaranteed  Portion  of  the 
loan  equal  to  at  least  the  minimum 
amount  of  the  loan  required  to  be  held 
by  the  Agent  under  the  preceding 
sentence  multiplied  by  the  percentage  of 
the  loan  represented  by  the 
Unguaranteed  Portion.  A  non-Agent 
Lender  must  hold  and  may  not  assign  or 
transfer  an  interest  in  the  Unguaranteed 
Portion  of  the  loan  representing  no  less 
than  five  percent  of  such  Lender's  total 
interest  in  the  loan;  provided,  that  a 
non-Agent  Lender  may  transfer  its 
interest  in  the  Unguaranteed  Portion 
after  payment  of  the  Guaranteed  Portion 
has  been  made  under  the  Guarantee. 

10.  Section  400.215  is  added  to  read 
as  follows: 

§  400.21 5    Supplemental  Guarantees. 

The  Board  will  allow  the  structure  of 
a  guaranteed  loan  to  include  one  or 
more  Supplemental  Guarantees  that 
cover  the  Unguaranteed  Portion  of  the 
loan:  provided  that: 

(a)  "There  shall  be  no  Supplemental 
Guarantee  with  respect  to  the 
Unguaranteed  Portion  required  to  be 
held  by  the  Agent  pursuant  to 

§  400.210(c): 

(b)  The  Loan  Documents  relating  to 
any  Supplemental  Guarantee  shall  be 
acceptable  in  form  and  substance  to  the 
Board;  and 

(c)  In  approving  the  issuance  of  a 
Guarantee,  the  Board  may  impose  any 
conditions  with  respect  to 
Supplemental  Guarantee(s)  relating  to 
the  loan  that  it  considers  appropriate. 

|FR  Dw:.  01-26.337  Filed  10-lB-Ol;  10:41 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Domier  Luftfahrt 
GmbH  (Domier)  Models  228-100,  228- 
101,  228-200,  228-201.  228-202.  and 
228-212  airplanes.  This  AD  requires 
you  to  repetitively  inspect  the 
horizontal  stabilizer  skin  and  ribs  for 
damage  and  cracks  and  repair  any 
damaged  skin  or  cracked  ribs.  This  AD 
is  the  result  of  mandator}'  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  coirect 
damage  and  fatigue  cracks  in  the 
horizontal  stabilizer  skin  and  ribs.  This 
condition  could  cause  in-flight 
separation  of  the  horizontal  stabilizer 
skin  with  consequent  loss  of  control  of 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
November  30,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  November  30,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Fairchild/Domier.  Customer  Support, 
P.O.  Box  1103,  D-82230  Wessling, 
Federal  Republic  of  Germany; 
telephone:  (Oil)  49  8153  300;  facsimile: 
(Oil)  49  8153  304463.  You  may  view 
this  information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-CE- 
19-AD,  901  Locust,  Room  506.  Kansas 
City,  Missouri  64106:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaurii,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate.  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816)  329-^090. 

SUPPLEMENTARY  INFORMATION: 


Labor  cost 


Discussion 

What  Events  Have  Caused  This  AD? 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Models  228-100,  228-101,  228- 
200,  228-201,  228-202,  and  228-212 
airplanes.  The  LBA  reports  two 
occurrences  of  cracks  found  around  the 
riveted  joints  of  the  leading  edge  skin 
and  ribs  of  the  horizontal  stabilizer 
during  an  inspection.  The  LBA  reports 
that  the  cracks  are  caused  by  corrosion 
and  material  fatigue. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  this  condition  is  not  detected  and 
corrected,  in-flight  separation  of  the 
horizontal  stabilizer  skin  could  result 
with  consequent  loss  of  control  of  the 
airplane. 

Has  FAA  Taken  Anv  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Dornier  Models 
228-100,  228-101,  228-200. 228-201, 
228-202,  and  228-212  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
miemaking  (NPRM)  on  August  21.  2001 
(66  FR  43815).  The  NPRM  proposed  to 
require  you  to  inspect  the  horizontal 
stabilizer  ribs  for  cracks;  inspect  the 
horizontal  stabilizer  skin  for  cracks  and 
damage  around  the  riveted  joints:  repair 
or  replace  any  cracked  ribs;  and  repair 
any  damaged  skin. 

Is  There  a  Modification  I  Can 
Incorporate  Instead  of  Repetitively 
Inspecting  the  Horizontal  Stabilizer 
Structure? 

The  FAA  has  determined  that  long- 
term  continued  operational  safety- 


would  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  we  will  continue  to 
work  with  Domier  in  collecting 
information  and  in  performing  fatigue 
analysis  to  determine  whether  a  future 
design  change  may  be  necessary. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  14 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on 
U.S.  operators 


4  workhours  x  S60  per  hour  =  $240  [  No  parts  required  for  ttie  inspection 


$240 


$240  X  14  =  $3,360 


We  have  no  method  of  determining 
the  number  of  repetitive  inspections 
each  owner/operator  will  incur  over  the 
life  of  each  of  the  affected  airplanes  so 
the  cost  impact  is  based  on  the  initial 
inspection. 

We  have  no  method  of  determining 
the  number  of  repairs  or  replacements 
each  owner/operator  will  incur  over  the 
life  of  each  of  the  affected  airplanes 
based  on  the  results  of  the  inspections. 
We  have  no  way  of  determining  the 


number  of  airplanes  that  may  need  such 
repair.  The  extent  of  damage  may  vary 
on  each  airplane. 

Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  will 
be  to  accomplish  the  initial  inspection 
"within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD",  repetitive  inspections  at 


"intervals  not  to  exceed  100  hours  TIS" 
and  any  necessary  repairs  or 
replacements  "prior  to  further  flight 
after  the  inspection." 

Why  Is  the  Initial  Inspection 
Compliance  Time  of  the  German  AD 
Different  From  the  Initial  Inspection 
Compliance  Time  in  This  AD? 

The  German  AD  requires  (on  Domier 
Models  228-100,  228-101.  228-200, 
228-201,  228-202.  and  228-212 
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airplanes  registered  in  Germany)  the 
initial  inspection  within  the  next  10 
flight  hours.  This  is  the  compliance  time 
specified  in  the  service  information.  We 
do  not  have  justification  to  require  the 
initial  inspection  within  10  flight  hours. 
We  use  a  compliance  time  such  as  this 
when  we  have  identified  an  urgent 
safety  of  flight  situation.  We  believe  that 
100  hours  TIS  will  give  the  owners/ 
operators  of  the  affected  airplanes 
enough  time  to  have  the  initial 
inspection  and  repairs  and/or 
replacements  accomplished  without 
compromising  the  safety  of  the 
airplanes. 

By  accomplishing  both  the  initial 
inspection  and  replacement  at  the  same 
time,  the  owners/operators  of  the 
affected  airplanes  only  have  their 
airplanes  out  of  service  once  instead  of 
twice. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 


Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2001-21-01     Domler  Luftfahrt  GMBH: 

Amendment  39-12471;  Docket  No. 

2001-CE-19-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category; 


Model 

Serial  Nos. 

228-100  ... 

7003  ttirough  7116, 
7168. 

7167  and 

228-101  ... 

7003  ttirough  7116, 
7168. 

7167  and 

228-200  ... 

All  serial  numbers 
with  8002. 

beginning 

228-201  ... 

All  serial  numt)ers 
with  8002. 

t)eginning 

228-202  ... 

All  serial  numbers 
with  8002. 

beginning 

228-212  ... 

All  serial  numbers 
with  8002. 

beginning 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damage  and  fatigue 
cracks  in  the  horizontal  stabilizer  skin  and 
ribs.  This  condition  could  cause  in-flight 
separation  of  the  horizontal  stabilizer  skin 
with  consequent  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  addreess  this 
problem,  you  must  accomplish  the  following: 


Actions 


Pertomi  the  foltowing  inspections:  

(i)  Inspect,  using  a  boroscope  (or  equivalent). 

the  honzontal  stabilizer  nbs  for  cracks, 
(ii)   Inspect   the   horizontal   stabilizer  skin  for 

damage  (cracks  and/or  loose  nvets). 

(2)  Repair  or  replace  any  cracked  rib  and  repair 
any  damage  to  he  horizontal  stabilizer  skin 
found  during  any  inspectwn  required  in  para- 
graph (d)(1)  of  this  AD. 

(3)  Report  any  cracks  or  damage  found  during 
the  initial  inspections  required  in  paragraph 
(d)(1)(i)  and  (d)(1)(ii)  of  this  AD  to  Fairchild/ 
Domier  Customer  Support,  through  the  FAA 
Information  collection  requirements  contained 
in  this  regulatkHi  have  been  approved  by  the 

_  Offrce  of  Management  and  Budget  (OMB) 
under  ttie  provisions  of  the  Paperwori<  Re- 
duction Act  of  1980  (44  U  S.C  3501  et  seq.) 
and  have  been  assigned  OMB  Control  Num- 
ber 2120-0056.  I 


CompliarK:e 


Within  the  next  100  hours  time-in-service 
(TIS)  after  November  30,  2001  (the  effec- 
tive date  of  this  AD),  and  thereafter  at  inter- 
vals not-to-exceed  1 00  hours  TIS. 

Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


Prior  to  further  flight  after  the  applk:ab4e  in- 
spection required  in  paragraph  (cl)(1)  of  this 
AD.  or  within  10  days  after  November  30, 
2001  (the  effective  date  of  this  AD),  which- 
ever occurs  later. 


Procedures 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  sectwn  of  FairchiW/ 
Domier  Servk:e  Bulletin  No  SB-228-234, 
dated  October  13,  2000.  and  the  applkaWe 
aircraft  maintenance  manual. 

In  accordance  with  the  applicable  structural 
repair  manual. 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild/ 
Domier  Servk»  Bulletin  No.  SB-228-234, 
dated  October  13,  2000.  Fill  out  the  compli- 
ance fomi.  Send  it  to  Fair/Domier  at  the  ad- 
dress specified  In  paragraph  (h)  of  this  AD 
and  send  a  copy  to  FAA  at  ttie  address  in 
paragraph  (f)  of  this  AD. 


(e)  Can  I  comply  with  this  AV  in  any  other 
wav?  You  mav  use  an  alternative  method  of 
compliance  or  adjust  the  irompliance  lime  if: 

(1  j  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  .safely:  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  reque.st  through  an  FAA 


Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 


have  t)een  modified,  altered,  or  repaired  so 
thai  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 


Federal  Register / Vol.  66.  No.  203 /Friday.  October  19,  2001 /Rules  and  Regulations  53083 


addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Karl  Schietzbaum, 
Aerospace  Engineer.  F.^A.  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4146;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Fairchild/Dornier  Service  Bulletin  No.  SB- 
228-234,  dated  October  13.  2000.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Fairchild/Dornier.  Customer  Support, 
P.O.  Box  1103.  D-82230  Wessling,  Federal 
Republic  of  Germany.  You  can  look  at  copies 
at  the  FAA.  Central  Region,  Office  of  the 
Regional  Counsel.  901  Locust,  Room  506. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.,  suite  700.  Washington.  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  30,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  AD  Number  2001-045.  dated 
January  26.  2001. 

Issued  in  Kansas  City,  Missouri,  on 
October  9.  2001. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  01-26001  Filed  10-18-01;  8:45  am) 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Honeywell  International 


Inc.  (formerly  AlliedSignal  Inc.  and 
Garrett  Turbine  Engine  Company) 
TPE331-8,  -ION,  and  -12B  turboprop 
engines  with  certain  electronic  engine 
controls  (EEC's)  installed.  This  AD 
requires  revising  the  Emergengy  and 
Normal  Procedures  section  of  the 
applicable  Airplane  Flight  Manual 
( AFM)  until  the  existing  EEC's  are 
replaced.  This  amendment  is  prompted 
by  a  report  of  an  engine  experiencing  an 
uncommanded  full  power  increase 
during  an  approach  while  both  engine 
power  levers  were  at  the  flight  idle  gate. 
The  actions  specified  in  this  AD  are 
intended  to  minimize  exposure  to  flight 
and  ground  operations  that  could  lead 
to  the  loss  of  control  of  the  airplane  due 
to  asymmetric  thrust  and  an 
uncommanded  torque  increase. 
DATES:  Effective  November  19,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  18,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  200Q-NE- 
39-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  temporary  revisions  referenced  in 
this  AD  may  be  obtained  firom  Cessna 
Propeller  Aircraft  Customer  Service, 
P.O.  Box  7706,  Wichita,  Kansas,  67277; 
telephone:  (316)  517-5800,  fax:  (316) 
517-7271. 

FOR  FURTHER  INFORMATKm  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (562)  627-5246; 
fax  (562)  627-5210.  Contact  Bob 
Adamson,  Aerospace  Engineer,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Wichita  KS 
67209;  telephone  (316)  946-4145;  fax 
(316)  946-4407  with  any  questions  and 
comments  regarding  AF^  procedures 
pertaining  to  this  AD. 
SUPPI^MENTARY  INFORMATKM:  In 
September  1999.  a  TPE331-10N 
turboprop  engine  experienced  an 
uncommanded  increase  to  full  power 
during  an  approach  while  both  engine 
power  levers  were  at  the  flight  idle  gate. 
The  pilot  aborted  the  approach  and  re- 
established power  symmetry  by 
applying  full  power  to  the  opposite 
engine.  After  reverting  to  manual  mode, 
the  pilot  made  a  safe  landing.  Based  on 
engine-propeller  stand  testing  of  certain 


engine  control  configurations,  and  a 
review  of  prior  field  reports  of 
uncommanded  torque  or  fuel  increases, 
the  FAA  has  determined  that 
uncommanded  torque  mav  peak  to 
150%  within  5  seconds  of  an  initial 
torque  acceleration.  In  addition,  the 
number  of  uncommanded  engine 
accelerations  in  service  have  been 
gradually  increasing.  Nine  events  of 
uncommanded  power  increases  have 
occurred,  in  varying  degrees  of  severity, 
within  the  past  17  years.  This  condition, 
if  not  corrected,  could  result  in  loss  of 
control  of  the  airplane  due  to 
asymmetric  thrust  from  an 
uncommanded  power  increase. 

Actions  Required  by  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  requires  a 
temporary  revision  to  the  Emergency 
and  Normal  Procedures  section  of  the 
applicable  FAA  Approved  AFM  for  each 
applicable  engine  installation  in  a 
multi-engine  airplane.  The  temporarj' 
AFM  revision  provides  procedures  for 
minimizing  asymmetric  thrust  resulting 
from  uncommanded  power  increases  in 
flight  and  on  ground.  The  temporary 
AFM  revision  is  effective  for  an 
individual  multi-engine  airplane  until 
the  existing  EEC  for  each  engine  is 
replaced  with  a  redesigned  and 
reworked  EEC.  These  AFM  changes 
have  been  coordinated  with  the  FAA 
Certification  Office  responsible  for  the 
certification  of  the  airplanes  involved. 

The  rework  and  testing  of  the  EEC  can 
only  be  accomplished  at  Honeywell's 
Repair  Station  in  Tucson,  Arizona, 
whose  repair  capacity  and  rate-of-repair 
is  limited.  The  FAA  has  determined  that 
the  July  23,  2003  date  was  the  earliest 
date  to  complete  the  rework  and  testing 
of  all  775  existing  EEC's.  This 
determination  assumes  that  the  operator 
act  expeditiously  and  coordinate  this 
EEC  repair  with  the  Honeywell  Repair 
Station. 

Finding  That  Immediate  Adoption  Is 
Necessary 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
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invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact  | 

This  amendment  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EKDT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2001-21-02    Honeywell  International  Inc.: 

Amendment  39-12472.  Docket  2000- 
NE-3&-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Honeywell  International  Inc. 
(formerly  AlliedSignal  Inc.  and  Garrett 
Turbine  Engine  Company)  TPE331-8,  -ION. 
and  -12B  turboprop  engines  with  electronic 
engine  controls  (EEC's)  part  numbers  (P/N's) 
2101322-1,-4,  -11.  -12,  -13.  -14,  -15  or -16 
installed.  These  engines  are  installed  on  but 
not  limited  to  Cessna  Aircraft  Company 
Model  441  Conquest  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner  or  operator  must  request  approval  for 
an  alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  minimize  exposure  to  flight  and  ground 
operations  that  could  lead  to  the  loss  of 
control  of  the  airplane  due  to  asymmetric 
thrust  and  an  uncommanded  torque  increase, 
do  the  following: 

Amending  of  the  Airplane  Flight  Manual 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  amend  the  applicable  FAA 
Approved  Cessna  Airplane  Flight  Manual 
(AFM)  Emergency  Procedures  and  Normal 
Procedures  Section  to  provide  interim 
emergency  procedures  to  flight  crews,  by 
inserting  the  Temporary  Revisions  specified 
in  the  following  table: 


Temporary  Revisions  by  Airplane  Model  and  Serial  Number  (SN)  and  AFM  Affected 


Airplane  model  and  serial  No.  (SN) 


(1)  Cessna  Model  441:  SN's  f41-0001  through 
441-0172. 


(2)  Cessna  Model  441:  SN's  441-0173  and 
higher 


AFM  affected 


D1561-14-13PH  through  Revision  14,  dated 

Januarys,  1998. 
D1561-14TR9  dated  April  11.2001. 
D1586-11-13PH  through  Revision  11,  dated 

Januarys,  1998. 


Temporary  revision 


D1 561-1 4TR2     through     D1561-14. 
14TR8  dated  November  20,  2000 


dated 


D1586-11TR2  through  D1586-11TR5  dated 
November  20.  2000. 

D1586-11TR7  and  D1586-11TR8  dated  No- 
vember 20,  2000. 

D1 586-1 1TR9  dated  March  7,  2001. 

D1586-11TR10  dated  April  11,  2001. 


(b)  Owners  or  operators  of  airplanes  that 
have  been  modified  by  supplemental  type 
certiRcate.  where  the  AFM  conflicts  with  the 
TR's  specified  in  (a)(1)  and  (a)(2)  of  this  AD, 
must  contact  Los  Angeles  Aircraft 


Certification  Office  (LAACO)  to  have  their 
AFM's  reviewed  and  approved. 

Replacement  of  Electronic  Engine  Controls 

(c)  Replace  all  existing  EEC's  P/N's 
2101322-1.  -4.  -11,-12,  -13,  -14,  -15  and 


-16  with  serviceable  EECs  before  August  31, 
2003. 

(d)  Information  regarding  the  replacement 
of  existing  EEC's  is  available  in  Honeywell 
Alert  Service  Bulletins  TPE331-A76-O035 
dated  Julv  23,  2001,  TPE331-A76-0036  dated 


Federal  Register/Vol.  66.  No.  203/Friday,  October  19.  2001/Rules  and  Regulations  53085 


July  23,  2001,  and  TPE331-A76-0037  dated 
July  23,  2001. 

Removal  of  Temporary  Revisions 

(e)  When  all  EEC's  have  been  replaced  in 
the  airplane  with  serviceable  EEC's,  remove 
the  applicable  Temporary  Revisions, 
specified  in  the  preceding  table,  from  the 
airplane  flight  manual. 

Definitions 

(f)  For  the  purposes  of  the  AD.  a 
serviceable  EEC  is  an  EEC  with  a  P/N  that  is 
not  specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thai 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  LAACO. 
Operators  must  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  LAACO. 

Efiiective  Date  of  This  AD 

(h)  This  amendment  becomes  effective  on 
November  19,  2001. 

Issued  in  Burlington.  Massachusetts,  on 
October  12,  2001. 

Thomas  A.  Boudreau, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  01-26323  Filed  10-18-01:  8:45  am] 
BHJJNO  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30275;  Amdt.  No.  2075] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/iase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  mate  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory  text  of 
'this  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and^AR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


FDCdate 


09/26«)1  .. 
09/26/01  .. 
09/26/01  .. 

09/26/01  .. 

09/27/01  .. 
09/28/01   .. 

10A)1/01  .. 

10/01/01  .. 

10/01/01  .. 

10/02/01  .. 

10/02/01  .. 

10/02/01   .. 

10/03/01  . 

10/03/01  . 

10/03/01  . 

10/03/01  . 

10/04/01  . 

10/04/01  . 

10/04/01  . 

10/04/01  lA 


10/04/01 

10/04/01 
10/04/01 

10/04/01 
10/04/01 

^om/o^ 

10/04/01 

10A)4A)1 
10/04/01 
10/04/01 
10/04/01 

10«)4/01 
10/04A)1 
10/04/01 

10/04/01 

10/08/01 


State 


WA 
WA 
PA 

PA 

WA 

FL 

OK 
OK 
OK 
WA 
FL 

FL 

CT 


AZ 
PA 
PA 
PA 


lA 

lA 
lA 

lA 
lA 
TX 

TX 

TX 
TX 
TX 
TX 

IL 

ME 

GA 

GA 

MN 

MN 


Issued  in  Washington,  DC,  on  October  12, 
2001. 
Nicholas  A.  Sabatini, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediu^s,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

f§97^,  97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amenctecq 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME.  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SL\Ps;  AND  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


City 

SEATTLE  

SEATTLE  

PITTSBURGH 

PITTSBURGH  

SEATTLE 

ST.  PETERSBURG- 
CLEARWATER. 

HOBART 

HOBART  

HOBART  

TACOMA  

SARASOTA/BRA- 
DENTON. 

SARASOTA/BRA- 
DENTON 

BRIDGEPORT 

KEENE  

KEENE  

PHOENIX  

PHILADELPHIA 

PHILADELPHIA 

PHILADELPHIA 

DUBUQUE  

DUBUQUE  

DUBUQUE  

DUBUQUE  

DUBUQUE  

DUBUQUE  

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 

DALLAS-FORT  WORTH 
DALLAS-FORT  WORTH 

FORT  WORTH 

FORT  WORTH  

VANDALIA 

BANGOR  

ATLANTA  

ATLANTA  

GRANITE  FALLS  

GRANITE  FALLS  


Airport 

SEATTLE-TACOMA  INTL 

SEATTLE-TACOMA  INTL 

PITTSBURGH  INTL  

PITTSBURGH  INTL  

SEATTLE-TACOMA  INTL 

ST.        PETERSBURG-CLEARWATER 
INTL. 

HOBART  MUNI  

HOBART  MUNI  

HOBART  MUNI  

TACOMA  NARROWS  

SARASOTA/BRADENTON  INTL  

SARASOTA/BRADENTON  INTL  

IGOR  I  SIKORSKY  MEMORIAL 

DILLANT-HOPKINS  

DILLANT-HOPKINS  

PHOENIX  SKY  HARBOR  INTL  

PHILADELPHIA  INTL  

PHILADELPHIA  INTL  

PHILADELPHIA  INTL  

DUBUQUE  REGIONAL  

DUBUQUE  REGIONAL  

DUBUQUE  REGIONAL  

DUBUQUE  REGIONAL  

DUBUQUE  REGIONAL  

DUBUQUE  REGIONAL   

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

DALLAS-FORT  WORTH  INTL 

FORT  WORTH  ALLIANCE  

FORT  WORTH  ALLIANCE  

VANDALIA  MUNI 

BANGOR  INTL 

FULTON  COUNTY  AIRPORT-BROWN 

FIELD 
FULTON  COUNTY  AIRPORT-BROWN 

FIELD 
GRANITE  FALLS  MUNIA.ENZEN-ROE 

MEMORIAL  FLD 
GRANITE  FALLS  MUNI/LENZEN-ROE 

MEMORIAL  FLD. 


FDCNO. 


1/0489 
1/0490 
1/0493 

1/0495 

1/0553 
1/0584 

1/0739 
1/0743 
1/0753 
1/0776 
1/0786 

1/0787 

1/0855 
1/0864 
1/0866 
1/0869 
1/0887 
1/0888 
1/0889 
1/0895 

1/0896 

1/0897 
1/0898 

1/0899 
1/0900 
1/0906 

1/0908 

1/0909 
1/0910 
1/0914 
1/0915 

1/0938 
1/0968 
1/0969 

1/0970 

1/1008 

1/1009 


Subject 


ILS  RWY  34L,  ORIG... 
ILS  RWY  34R,  ORIG... 
CONVERGING   ILS   RWY   28R, 

AMDT  2 
CONVERGING    ILS    RWY    32, 

AMDT  3A... 
RNAV  (GPS)  RWY  34L,  ORIG... 
VOR  RWY  4,  ORIG... 

GPS  RWY  17.  ORIG-A... 
GPS  RWY  35.  ORIG-A... 
VOR  RWY  35,  AMDT  8A... 
NDB  RWY  35,  AMDT  7... 
ILS  RWY  32,  AMDT  4B... 

ILS  RWY  14,  AMDT  3A ... 

ILS  RWY  6.  AMDT  9... 

VOR  RWY  2,  AMDT  12... 

ILS  RWY  2,  AMDT  2A... 

ILW  RWY  26,  ORIG... 

ILS  RWY  26,  AMDT  2.. 

ILS  PRM  RWY  27L.  AMDT  1... 

ILS  PRM  RWY  26.  AMDT  1... 

LOC/DME  BC  RWY   13.  AMDT 

5A... 
VOR  OR  GPS  RWY  13.  AMDT 

9... 
VOR  RWY  31,  AMDT  lie... 
NDB  OR  GPS  RWY  31,  AMDT 

8C... 
LOC  RWY  31,  ORIG... 
ILS  RWY  36,  ORIG... 
CONVERGING   ILS   RWY    17R, 

AMDT  6A... 
CONVERGING    ILS    RWY    35L. 

AMDT  ID... 
ILS  RWY  17R.  AMDT  20A... 
ILS  RWY  35L.  AMDT  2C... 
ILS  RWY  34R,  AMDT  4A... 
ILS    RWY    16L    (CAT    I,    II,    III) 

AMDT  5A... 
VOR  RWY  18,  AMDT  11... 
ILS  RWY  33.  AMDT  10A... 
NDB  OR  GPS  RWY  8,  AMDT 

2A.. 
ILS  RWY  8,  AMDT  15F... 

GPS  RWY  34,  ORIG... 

VOR/DME  RWY  34.  ORIG... 


FDCdate 
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10/09/01 

10/09/01 
10/09/01 

10/09/01 


State 


UT 

Ml 
Ml 

lA 


City 

HEBER  CITY  .. 

HANCOCK  

HANCOCK  

DUBUQUE  


Airport 


HEBER  CITY  MUNI-RUSS  MCDON- 
ALD FIELD 
HOUGHTON  COUNTY  MEMORIAL  ... 
HOUGHTON  COUNTY  MEMORIAL  ... 

DUBUQUE  REGIONAL  


FDCNO. 


1/1092 

1/1095 
1/1096 

1/1118 


Sut)iect 


RNAV  (GPS>-A.  ORIG  . 

ILS  RWY  31,  AMDT  13 

NDB  OR  GPS  RWY  31,  AMDT 

11A. 
VOR  OR  GPS  RWY  36,  AMDT 

5C... 


(FR  Doc.  01-26459  Filed  10-18-01;  8:45  am] 
BILUNG  C00€  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30274;  Amdt.  No.  2074] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKm:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  Qr 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SL\P. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 


1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4  and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  meike  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docimients  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 


the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  to  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar>'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  October  12,. 
2001.  I 

Nicholas  A.  Sabatini,  ' 

Director,  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40103.  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Sf  97.23. 97.25. 97.27. 97.29. 97.31 .  97.33. 
97.35    [AmMtdad] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/IM4E,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

r 

•  •  *  Effective  November  1.  2001 

Lafayette.  GA.  Barwick  Lafeyette,  RNAV 

(GPS)  RWY  2.  Orig 
Lafayette.  GA,  Barwick  Lafayette.  RNAV 

(GPS)  RWY  20.  Orig 
Detroit.  ML  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  4L.  Orig 
Detroit,  Ml.  Detroit  Metropolitan  Wayne 

County,  ILS  RWY  22R,  Orig 
Duluth.  MN.  Duluth  Intl.  ILS  RWY  9,  Amdt 

20 
Missoula.  MT,  Missoula  Intl,  RNAV  (GPS) 

RWY  11.  Orig 
Missoula.  MT,  Missoula  Intl,  GPS  RWY  11, 

Orig,  CANCELLED 
Manchester.  NH.  Manchester.  ILS  RWY  6, 

Orig 
Waco.  TX,  McGregor  Executive,  RNAV  (GPS) 

RWY  17,  Orig 
Waco,  TX,  McGregor  Executive,  RNAV  (GPS) 

RWY  35,  Orig 
Waco.  TX,  McGregor  Executive.  GPS  RWY 

17,  Orig-A,  CANCELLED 
Waco.  TX,  McGregor  Executive.  GPS  RWY 

35.  Amdt  1,  CANCELLED 

•  •  '  Effective  November  29.  2001 

Indiana,  PA.  Indiana  County/|iminy  Stewart 
Field.  GPS  RWY  10,  Orig.  CANCELLED 

Philadelphia,  PA,  Northeast  Philadelphia. 
VOR  OR  GPS  RWY  6,  Amdt  11 


*   *  *  Effective  December  27,  2001 

Sand  Point,  AK,  Sand  Point,  MLS  RWY  13, 

Orig,  CANCELLED 
Clearwater,  FL,  Clearwater  Air  Park,  RNAV 

(GPS)  RWY  16,  Orig,  CANCELLED 
Annapolis.  MD,  Lee.  RNAV  (GPS)  RWY  30, 

Orig 
Harbor  Springs,  MI,  Harbor  Springs.  RNAV 

(GPS)  RWY  28,  Amdt  1 
Poplar,  MT,  Poplar,  RNAV  (GPS)  RWY  9, 

AMDTl 
Amarillo,  TX,  Amarillo  Intl,  RNAV  (GPS) 

RWY  4.  Orig 
Amarillo.  TX,  Amarillo  Intl,  RNAV  (GPS) 

RWY  22,  Orig 
Amarillo.  TX,  Amarillo  Intl,  GPS  RWY  4, 

Amdt  1,  CANCELLED 
Amarillo,  TX,  Amarillo  Intl,  GPS  RWY  22. 

Amdt  1,  CANCELLED 
San  Antonio,  TX,  San  Antonio  Intl,  VOR-A, 

Amdt  5,  CANCELLED 
San  Antonio,  TX,  San  Antonio  Intl,  RADAR- 

1.  Amdt  25,  CANCELLED 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  30264,  Amdt  No. 
2065  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  66.  FR  No.  164,  Page  44302; 
dated  Thursday,  August  23,  2001)  under 
section  97.23  effective  October  4,  2001. 
which  is  hereby  amended  to  read  as  follows: 
New  York,  NY,  John  F.  Kennedy  Intl.  VOR/ 
DME  RWY  31L.  Amdt  13,  CANCELLED. 

Note:  The  FAA  published  the  following 
procedures  in  Docket  No.  30272,  Amdt  No. 
2072  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol  66.  FR  No.  194,  Page  50824 
dated  Friday.  October  5,  2001)  under  sections 
97.23  and  97.33  effective  November  1.  2001 
which  are  hereby  amended  to  be  effective 
November  29,  2001:  Stafford  VA,  Stafford 
Regional.  VOR  RWY  33,  Orig.  Stafford,  VA, 
Stafford  Regional,  RNAV  (GPS)  RWY  33, 
Orig. 

IFR  Doc.  01-26458  Filed  10-18-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


21  CFR  Part  310 
[Dockat  No.  76>M>S2G] 
RIN  0910-AA01 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Ovsr-lhe-Countsr  Human  Use;  Partial 
Final  Rule  for  Combination  Drug 
Products  Containing  a  Bronctwdllator; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  September  27,  2001  (66  FR 


49276).  The  document  issued  a  final 
rule  establishing  that  cough-cold 
combination  drug  products  containing 
any  oral  bronchodilator  active 
ingredient  in  combination  with  any 
analgesic(s)  or  analgesic-antipyretic(s), 
anticholinergic,  antihistamine,  oral 
antitussive,  or  stimulant  active 
ingredient  are  not  generally  recognized 
as  safe  and  effective  and  are  misbranded 
for  over-the-coimter  (OTC)  use.  The 
document  published  with  two 
inadvertent  errors.  This  document 
corrects  those  errors. 
DATES:  This  rule  is  effective  October  19, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPt.EMENTARY  INFORMATION:  In  FR  Doc. 
01-24127,  appearing  on  page  49276  in 
the  Federal  Register  of  Thursday, 
September  27,  2001,  the  following 
corrections  are  made: 

1.  On  page  49276,  in  the  second 
column,  in  the  third  line,  "Food  and 
Drug  Administration."  is  corrected  to 
read  "Food  and  Drug  Administration". 

2.  On  page  49276,  in  the  second 
column,  in  the  fourth  line,  "21  CFR  part 
341"  is  corrected  to  read  "21  CFR  part 
310". 

Dated:  October  9,  2001. 
Maigaret  M.  Dotzel, 

Associate  Commissioner  for  Policy 

(FR  Doc.  01-26315  Filed  10-18-01;  8:45  am) 

BMJJNQ  COOC  41W-01-8 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart117 
[CGD08-01-0181 

DrawtNldge  Operation  Regulation; 
Inner  HartxK  Navigation  Canal,  LA; 
Correction 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations;  correction. 

SUMMARY:  The  Coast  Guard  published  a 
document  in  the  Federal  Register  of 
July  23,  2001,  concerning  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  the  Florida  Avenue 
basciile  span  drawbridge  across  the 
Inner  Harbor  Navigation  Canal,  mile  1.7 
at  New  Orleans,  Orleans  Parish, 
Louisiana.  This  temporary  deviation 
was  issued  to  allow  for  replacement  of 
the  damaged  fender  system.  The  work 
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has  been  rescheduled  and  the  dates 
have  changed  from  those  which  were 
previously  published. 
DATES:  The  effective  date  of  the  notice 
of  temporary  deviation  from  regulations 
published  July  23.  2001  (66  FR  38155) 
is  corrected  to  be  from  6:45  a.m.  on 
Monday,  October  29,  2001,  until  6:45 
p.m.  on  Monday.  November  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson,  Bridge  Administration  Branch, 
telephone  (504) 589-2965. 

Correction 

In  the  Federal  Register  of  July  23, 
2001,  in  FR  Doc.  01-18245  on  page 
38155  in  the  first  column:  1.  Correct  the 
second  sentence  of  the  SUMMARY  caption 
to  read: 

This  deviation  allows  the  draw  of  the 
Florida  Avenue  bascule  span 
drawbridge  to  remain  closed  to 
navigation  daily  from  6:45  a.m.  until 
12:15  p.m.  and  from  1:15  p.m.  until  6:45 
p.m.  from  October  29,  2001  through 
November  19,  2001. 

2.  In  the  second  column  of  page 
38155,  correct  the  first  sentence  of  the 
second  paragraph  of  the  SUPPLEMENTARY 
INFORMATION  caption  to  read: 

This  deviation  allows  the  draw  of  the 
Florida  Avenue  bascule  span 
drawbridge  to  remain  closed  to 
navigation  daily  from  6:45  a.m.  until 
12:15  p.m.  and  from  1:15  p.m.  until  6:45 
p.m.  from  October  29,  2001  through 
November  19,  2001. 

Dated:  October  5.  2001. 
Roy  |.  Casto, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
IFR  Doc.  01-26162  Filed  10-18-01:  8:45  ami 
BILLING  COOE  4910-1S-P 


POSTAL  SERVICE 
39  CFR  Part  20 

Global  Express  Mail 

agency:  Postal  Service. 
ACTION:  Interim  rule. 

SUMMARY:  Pursuant  to  its  authority 
under  39  U.S.C.  407,  the  Postal  Service 
will  offer  a  5  percent  discount  off  of 
regular  postage  for  all  Global  Express 
Mail^M  shipments  paid  through  the 
shipping  site  at  www.usps.com.  The 
discount  will  apply  only  to  the  basic 
portion  of  Global  Express  Mail 
published  rates.  It  would  not  apply  to 
pick-up  service  charges,  additional 
merchandise  insurance  coverage  fees,  or 
shipments  made  under  an  International 
Customized  Mail  agreement. 

EFFECTIVE  DATE:  November  1,  2001. 


ADDRESSES:  Written  comments  should 
be  sent  to  the  Manager,  International 
Marketing,  International  Business,  U.S. 
Postal  Service,  1735  N.  Lynn  Street, 
Ariington.  VA  22209-6020. 

Copies  of  all  written  comments  will 
be  available  for  public  inspection 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  International 
Business,  2nd  Floor,  1735  N.  Lynn 
Street,  Arlington,  VA  22209-6020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angus  Maclnnes,  (703)  292-3601 

SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  establishing  changes  in 
conditions  for  certain  mailing  categories 
to  automatically  reduce  every  payment 
transaction  by  5  percent  for  all  Global 
Express  Mail  purchased  at  basic 
published  prices  and  paid  on  the 
shipping  site  at  www.usps.com.  The 
discount  will  be  deducted  from  each 
piece  paid  for  through  the  Web  site.  The 
discount  will  be  offered  on  postage 
only;  it  does  not  apply  to  pickup  fees, 
any  special  fees,  or  postage  for 
shipments  made  under  an  International 
Customized  Mail  agreement. 

The  Postal  Service  established  the 
shipping  site  at  ti'ww.usps.com  to  offer 
an  online  capability  for  customers  to  be 
able  to  prepare,  ship,  and  pay  for  service 
shipments.  Payment  will  be  made  using 
an  online  postage  capability.  Global 
Express  Mail  will  be  included  in  the 
services  that  are  offered  through  this 
Web  site.  The  discount  is  similar  to  the 
ones  that  are  offered  for  Global  Express 
Guaranteed  shipments  that  are  made 
through  the  same  Web  site  and  for 
Global  Express  Mail  shipments  that  are 
paid  for  through  an  Express  Mail 
Corporate  Account. 

As  required  under  the  Postal 
Reorganization  Act.  these  changes  will 
result  in  conditions  of  mailing  that  do 
not  apportion  the  costs  of  the  service,  so 
the  overall  value  of  the  service  to  users 
is  fair  and  reasonable,  ^d  not  unduly 
or  imreasonably  discriminatory  or 
preferential. 

Although  th»  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  fit)m  the 
advanced  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
rulemaking  (5  U.S.C.  553),  interested 
parties  are  invited  to  submit  >\Titten 
data,  views,  or  comments  regarding  this 
interim  rule  to  the  address  above. 

List  of  Subiects  in  39  CFR  Part  20 

Foreign  relations,  international  postal 
services. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 


Authority:  5  U.S.C.  552(a):  39  U.S.C.  401, 
404,  407.  408 

2.  The  International  Mail  Manual 
(IMM)  is  amended  to  incorporate  the 
following  changes: 

International  Mail  Manual  (IMM) 


2    Conditions  for  Mailing 


220    Global  Express  Mail 


222    Postage 

*         *         «         •         * 
[Add  new  222.13  as  follows:} 
222.13    Online  Rates— General 

Discounted  rates  apply  to  Global 
Express  Mail  (EMS)  customers  who 
prepare  and  pay  for  Global  Express  Mail 
shipments  online  using  the  shipping 
site  at  M'MTv.ijsps.co/n. 

222.131  Eligibility  for  Online 
Discounts 

To  be  eligible  for  discounts  for 
purchasing  Global  Express  Mail  online, 
customers  must  register  via  the  shipping 
site  at  WH-w.usps.com.  Registration  is 
accomplished  by  selecting  the 
designated  icon  on  the  web  site  and 
following  the  accompanying 
instructions.  This  one-time  registration 
will  establish  a  shipping  record  and  a 
customer  history.  To  be  eligible  for 
online  discounts,  customers  must 
prepare  their  shipping  labels  and  pay 
for  their  shipments  online  using  a  credit 
card.  The  following  credit  cards  are 
accepted  for  payment  online:  American 
Expliess,  Diner's  Club,  Discover, 
MasterCard,  and  Visa. 

222.132  Online  Discounts 

Global  Express  Mail  published  rates 
will  be  reduced  by  5  percent  for  all 
payments  made  through  the  shipping 
site  at  \\'wi\'. usps.com.  The  discount 
applies  only  to  the  postage  portion  of 
Global  Express  Mail  rates.  It  does  not 
apply  to  the  pickup  service  charge, 
additional  merchandise  insurance 
coverage  fees,  or  shipments  made  under 
an  International  Customized  Mail 
agreement. 

222.2    Payment  of  Postage 

222.21     Methods  of  Payment 

[Revise  222.21  to  read  as  follows:] 

Global  Express  Mail  items  may  be 
paid  by  postage  stamps,  postage 
validation  imprinter  (PVI)  labels, 
postage  meter  stamps,  information 
based  indicia  (IBI).  or  through  the  use  of 
an  Express  Mail  corporate  account. 
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224  Preparation  Requirements 

224.1  Preparation  by  Sender 

[Revise  item  a  to  read  as  follows:] 

a.  Complete  the  "From"  and  "To" 
portion  of  Label  11-B,  Express  Mail  Post 
Office  to  Addressee,  or  online  label  for 
each  piece  of  mail  and  affix  the 
completed  label  to  each  piece. 
***** 

224.2  Preparation  by  Acceptance 
Employee 

***** 

[Revise  item  d  to  read  as  follows:] 

d.  Give  the  Customer  Receipt  copy  to 
the  mailer  and  retain  the  Finance  Copy. 
Peel  off  the  backing  of  the  remaining 
portion  and  affix  it  to  the  item.  For 
online  shipments,  customer  receipts  are 
not  necessary;  for  non-IRT  and  POS 
offices,jecord  the  required  Finance 
information  on  the  special  form 
provided  for  this  purpose. 
***** 

Stanley  F.  Mires, 

-Chief  Counsel.  Legislative. 
|FR  Doc.  01-26444  Filed  10-18-01;  8:45  am] 
BILLING  COOe  7nO-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4154;  FRL-70S3-4] 

Approval  and  Profnuigatk»n  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  NOx  RACT 
Determinations  for  Two  individual 
Sources  in  the  Pittsburgh-Beaver 
Valley  Area 


agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Pennsylvania  (Pennsylvania).  The 
revisions  impose  reasonably  available 
control  technology  (RACT)  on  two  major 
sources  of  nitrogen  oxides  (NOx)  located 
in  the  Pittsburgh-Beaver  Valley  area  (the 
Pittsburgh  area).  EPA  is  approving  these 
revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  5,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 


Division.  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink  (215)  814-2104  orby  e- 
mail  at  spink.marcia@epa.gov. 
SUPP1.EMENTARY  INFORMATION: 

I.  Background 

On  April  18,  2000,  EPA  published  a 
direct  final  rule  approving  RACT 
determinations  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  for 
twenty-six  major  sources  of  NOx  and/or 
volatile  organic  compounds  (VOC)  and 
a  companion  notice  of  proposed 
rulemaking  (65  FR  20788).  We  received 
adverse  comments  on  the  direct  final 
rule  and  a  request  for  an  extension  of 
the  comment  period.  We  had  indicated 
in  our  April  18,  2001  direct  final 
rulemaking  that  if  we  received  adverse 
comments,  we  would  withdraw  the 
direct  final  rule  and  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  the  proposed  rule  (65  FR 
20788).  On  June  19,  2000  (65  FR  38168), 
EPA  published  a  withdrawal  notice  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  On  June  19,  2000  (65  FR 
'  38169).  we  also  published  a  notice 
providing  an  extension  of  the  comment 
period  and  making  corrections  to  our 
original  proposed  rule.  This  final  rule 
pertains  to  two  of  the  twenty-six  sources 
which  were  included  in  the  April  18, 
2001  rulemaking,  namely  Allegheny 
Ludlum  Steel  Corporations's  Vandergrift 
Plant  located  in  Westmoreland  County 
and  INDSPEC  Chemical  Corporation's 
Petrolia  Plant  located  in  Butler  County. 
The  remaining  twenty-four  sources  will 
be  the  subject  of  separate  rulemakings. 

II.  Summary  of  the  SIP  Revisions 

On  March  21,  1996,  December  7, 1998 
and  April  9.  1999,  the  PADEP  submitted 
NOx  RACT  determinations  for 
Allegheny  Ludlum  Steel  Corporations's 
Vandergrift  Plant  located  in 
Westmoreland  County  and  INDSPEC 
Chemical  Corporation's  Petrolia  Plant 
located  in  Butler  County  to  EPA  as  SIP 
revisions.  On  April  18.  2001  (65  FR 
20788),  EPA  proposed  to  approve  these 
SIP  revisions.  Brief  descriptions  of  the 
RACT  requirements  imposed  for  these 
sources  are  provided  at  II.  A  and  B. 


A.  Allegheny  Ludlum  Steel 
Corporations's  Vandergrift  Plant 

This  is  a  major  NOx  facility  as  defined 
in  25  Pa.  Code  Chapter  121,  section 
121.1  of  Pennsylvania's  SIP  approved 
regulations.  Therefore  the  facility  is 
subject  to  the  RACT  requirements  of 
Chapter  129,  section  129.91  of 
Pennsylvania's  SIP  approved 
regulations.  The  facility  submitted  a 
RACT  proposal  in  accordance  with  the 
SIP-approved  requirements  section 
129.92.  Boiler's  #1  and  #2  are 
combustion  units  with  a  rated  input 
equal  to  or  greater  than  20MMBtu/hr  but 
less  than  50MMBtu/hr.  Allegheny 
Ludlum  elected  to  comply  with  the  SIP- 
approved  presumptive  RACT 
requirements  applicable  to  such  size 
boilers  foimd  at  section  129.93(b)(2). 
The  PADEP  cited  to  these  requirements 
in  Condition  4  of  RACT  Operating 
Permit  No.  65-000-137  issued  to 
Allegheny  Ludlimi  Steel  Corporations's 
Vandergrift  Plant.  The  two  remaining    • 
sources  at  the  facility  that  require  a 
RACT  analysis  are  the  No.  90  line 
anneal  furnace  used  to  anneal  stresses 
introduced  during  rolling  operations, 
and  the  associated  pickling  line  process 
where  steel  is  submerged  in  a  an  acid 
bath  which  dissolves  and  removes 
oxidized  metal  and  other  materials  from 
the  surface  of  the  steel.  Brief 
descriptions  of  the  RACT  requirements 
imposed  by  PADEP  are  provide  below. 
The  RACT  plan  proposal  submitted  by 
Allegheny  Coxmty  Ludlum  on  March  17, 
1994  and  PADEP's  Review  of  the  RACT 
Application,  dated  June  22, 1995.  detail 
the  technical  and  economic  analyses 
performed  to  rank  control  technology 
options  in  accordance  with  25  Pa  Code 
129.92.  Those  documents,  among  others 
generated  by  PADEP,  are  included  in 
the  docket  for  this  rulemakine. 

The  90  line  furnace  is  capable  of 
annealing  steel  at  temperatures  ranging 
from  1350  degrees  to  2200  degree  F. 
Control  technology  options  were 
analyzed  and  ranked  by  Allegheny 
Ludlum  for  the  90  line  furnace 
including:  (1)  Selective  catalytic 
reduction  (SCR)  and  Low  NOx  Burners 
(LNB);  (2)  SCR  only;  (3)  LNB  and  flue 
gas  recirculation  (FOR);  and  FGR  alone. 
The  costs  per  ton  of  NOx  removed 
calculated  to  $9285/ton  for  SCR  and 
LNB;  $8958/ton  for  SCR;  $9160/ton  for 
LNB  and  FGR;  and  $3349/ton  for  FGR. 
The  pickling  line  uses  a  nitric  acid/ 
hydrofluoric  acid  bath  and  is  currently 
employing  absorption  and  chemical 
reaction  technology.  Several  control 
options  were  evaluated  for  this  source. 
An  oxidation/absorption  system  with 
chemical  reaction  and  85%  control 
efficiency  was  evaluated  and  found  to 
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have  a  total  cost  effectiveness  of  $4807/ 
ton  reduced.  A  hydrogen  peroxide 
injection  system  was  also  investigated. 
This  system  was  found  to  have  a  75% 
control  efficiency  at  a  cost  effectiveness 
of  $3767/ton.  Both  SCR  an  selective 
non-catalytic  reduction  (SNCR)  were 
evaluated.  These  were  deemed  to  be 
technologically  infeasible  due  to  the  low 
operating  temperature  of  the  needed 
scrubber.  Therefore,  the  PADEP 
concluded  no  additional  controls, 
beyond  those  already  employed,  were 
required  as  RACT  for  the  90  anneal  line 
furnace  and  the  pickling  line.  The 
PADEP  did  impose  maximum  annual 
NOx  emissions  from  each  unit  to  be  met 
over  every  consecutive  12  month  period 
in  RACT  Permit  No.  65-000-137.  The 
No.  90  A&  P  line  furnace  is  limited  to 
25.9  tons/year,  the  No.  90  A&P  line 
scrubber  to  103.0  tons/year.  Boilers  #1 
and  #2  to  14.3  tons/year  each;  and  the 
Roller  Hearth  Line  to  10.6  tons/year. 
RACT  Permit  No.  65-000-137  also 
requires  that  Allegheny  Ludlum  comply 
with  the  record  keeping  requirements  of 
SIP-approved  25  Pa  Code  Chapter  129, 
section  129.95. 

B.  INDSPEC  Chemical  Corporation's 
Petrolia  Plant 

On  December  7,  1995.  PADEP  issued 
a  RACT  approval.  Permit  Number:  PA 
10-021,  to  INDSPEC  Chemical 
Corporation's  Petrolia  Plant  located  in 
Butler  Coimty.  On  October  19,  1998, 
PADEP  issued  an  amended  RACT 
approval  to  this  facility  retaining  the 
same  Permit  Number:  PA  10-021.  The 
permit  was  issued  to  INDSPEC 
Chemical  Corporation  (INDSPEC)  for 
achieving  compliance  with  the  SIP- 
approved  provisions  of  25  Pa  Code 
Section  129.91  through  129.95.  The 
facility  and  PADEP  submitted  extensive 
RACT  analyses  in  accordance  with  the 
SIP-approved  provisions  of  129.91  and 

129.92.  These  analyses  are  included  in 
docket  for  this  rulemaking.  Boiler  #3  has 
been  removed  from  service  completely. 
The  PADEP  has  determined  that  were  it 
to  have  remained  in  service  after  May 
31,  1995,  RACT  would  have  been  that 

it  be  operated  and  maintained  in 
accordance  with  manufacturer's 
recommendations  and  with  good  air 
pollution  control  practices.  For  boilers 
#4,  #5,  and  #7  which  by  design  or  by  de- 
rates imposed  in  enforceable  permit 
conditions,  INDSPEC  has  elected  to 
comply  with  the  SIP-approved 
presumptive  RACT  requirements  of 

129.93.  The  PADEP  has  determined  that 
RACT  for  Boiler  #8  is  that  it  be  operated 
and  maintained  in  accordance  with 
manufacturer's  recommendations  and 
with  good  air  pollution  control 
practices.  Boiler  #9  had  been  permitted 


under  25  Pa  Code  Chapter  127,  and  had 
installed  low  NOx  burners  as  Best 
Available  Technology  (BAT).  BAT  is  the 
control  technology  requirement 
imposed  on  new  soiures  and 
modifications  not  otherwise  subject  to 
Best  Available  Control  Technology 
(BACT)  or  Lowest  Achievable  Emission 
Rate  (LAER)  under  the  SIP-approved 
new  source  review  program.  The  PADEP 
reaffirmed  the  1993  BAT  requirement  as 
RACT.  In  addition,  the  PADEP  has 
imposed  the  following  emission  NOx 
emission  limitations  under  condition  8 
of  Permit  No.  PA  10-021: 

Boiler  #3— 0.51  Ibs/MMBtu.  25.5  Ibs/hr, 

111.7  tons/year 
Boiler  #7— 0.i4  Ibs/MMBtu.  8.4  Ibs/hr.  15.6 

tons/year 
Boiler  #8—0.51  Ibs/MMBlu.  60.2  Ibs/hr. 

263.6  tons/year 
Boiler  #9—011  Ibs/MMBtu.  22  Ibs/hr.  96.4 

lons/yr 

The  ton/yr  limits  must  be  met  on  a  12 
month  rolling  basis.  Boiler  #7  shall  not 
bum  more  than  223  mmcf  of  natural  gas 
per  year  (also  based  on  a  12  month 
rolling  total).  INDSPEC  must  install, 
operate  and  maintain  continuous 
emission  monitoring  systems  in 
accordance  with  25  Pa  Code  Chapter 
139  and  40  CFR  Part  60.  Subpart  Db. 
INDSPEC  must  monitor  and  record  the 
amount  of  steam  produced,  the  pressure 
at  which  it  is  produced,  the  boiler 
efficiency  and  the  heat  input  to  boilers 
#4  and  #5  to  insure  compliance  with 
their  de-rated  heat  input  capacity  of 
49.5  MMBtu/hr. 

As  RACT  for  VOC,  the  PADEP  has 
imposed  condition  6  in  Permit  No.  PA 
10-021  to  require  that  INDSPEC  install 
combination  flame  arrester  conservation 
vents  on  its  four  ether  feed  tanks,  T- 
869,  T-870,  T-1085,  and  T-1086. 
Condition  7  of  Permit  No.  PA  10-021 
requires  that  the  VOC  emissions  from 
these  tanks  shall  be  reduced  by  96.5%. 

Permit  No.  PA  10-021  also  requires 
that  stack  tests  be  performed  in 
accordance  with  Chapter  139  to  of  the 
approved-SIP  regulations  to 
demonstrate  compliance  with  the 
emission  limits  imposed  in  condition  7 
(for  the  96.5%  percent  reduction  in 
VOCs)  and  condition  8  (for  the  #7 
boiler).  The  combustion  units  rated 
greater  than  100  MMBtu  shall  be  stack 
tested  to  comply  with  the  requirements 
of  129.91.  Permit  No.  PA  10-021  also 
requires  INDSPEC  to  comply  with  the 
record  keeping  requirements  of  129.95. 

On  April  18.  2000  EPA  proposed  to 
approve  these  RACT  determinations  (65 
FR  20788)  because  the  PADEP 
established  and  imposed  these  RACT 
requirements  in  accordance  with  the 
criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 


sources.  The  PADEP  has  also  imposed 
record-keeping,  monitoring,  and  testing 
requirements  on  these  sources  sufficient 
to  determine  compliance  with  the 
applicable  RACT  determinations. 

II.  Summary  of  Public  Comments 
Received  and  EPA's  Responses 

EPA  received  comments  on  its  April 
18.  2000  proposal  to  approve 
Pennsylvania's  RACT  SIP  submittals  for 
twenty  six — six  sources  from  Citizens 
for  Pennsylvania's  Future  (PennFutute). 
and  from  a  concerned  citizen.  The 
comments  that  are  germane  to  the  RACT 
determinations  for  Allegheny  Ludlum 
Steel  Corporations's  Vandergrift  Plant 
and  INDSPEC  Chemical  Corporation's 
Petrolia  Plant  are  summarized  below. 
EPA's  responses  are  provided  after  each 
comment. 

A.  Comment:  PennFuture  conunents 
that  EPA  should  require  that  each  RACT 
submittal  include  "effective  and 
enforceable  numerical  emission  limits" 
as  a  condition  for  approval. 
Additionally.  PennFuture  requests  that 
EPA  only  approve  limits  that  are  no 
higher  than  the  best  emission  rate 
actually  achieved  after  the  application 
of  RACT.  adjusted  only  to  reflect  legally 
and  technically  valid  averaging  times 
and  deviations.  PennFuture  contends 
that  such  an  approach  will  ensure 
maximum  environmental  benefits  and 
minimize  the  opportunity  for  sources  to 
generate  spurious  emission  reduction 
credits  (ERCs)  against  limits  that  exceed 
emission  levels  actually  achieved 
following  the  application  of  RACT. 
Lastly  PennFuture  comments  that  EPA 
should  describe  the  RACT 
determinations  in  its  rulpmaking  notices 
published  in  the  Federal  Register  rather 
than  simply  citing  to  technical  support 
documents  and  other  materials  available 
in  docket  of  the  rulemaking. 

Response:  While  RACT.  as  defined  for 
an  individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  ever\'  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refiner}'  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
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and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (See  http./f 
www.epa.gov/ttn/catc/dirl/ctg.txt ). 
That  said,  the  RACT  determinations 
made  by  PADEP  for  Allegheny  Ludlum 
Steel  Corporations's  Vandergrifl  Plant 
and  INDSPEC  Chemical  Corporation's 
Petrolia  Plant  include  both  SIP- 
approved  presumptive  RACT 
requirements  and  numerical  emission 
rates. 

With  regard  to  the  criteria  EPA  uses 
to  determine  whether  to  approve  or 
disapprove  RACT  SIP  revisions 
submitted  by  PADEP  pursuant  to  25  Pa 
Code  Chapter  129.91-129.95,  we  look  to 
the  provisions  of  those  SIP-approved 
regulations  and  to  the  requirements  of 
the  Clean  Air  Act  and  relevant  EPA 
guidance.  On  March  23,  1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regxilations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  ofNOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include  the  following  information: 
(1)  A  list  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsecticm  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision.  The  conditional  nature  of 
EPA's  March  23, 1998  conditional 


limited  approval  did  not  impose  any 
conditions  pertaining  to  the  regulation's 
procedures  for  the  submittal  of  RACT 
plans  and  analyses  by  subject  sources 
and  approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "*  *  *RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

EPA  reviews  the  case-by-case  RACT 
plan  approvals  and/or  permits 
submitted  as  individud  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  first 
reviews  a  SIP  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT, 
respectively.  Then  EPA  performs  a 
thorough  review  of  the  technical  and 
economic  analyses  conducted  by  the 
source  and  the  state.  If  EPA  believes 
additional  information  may  further 
support  or  would  undercut  the  RACT 
analyses  submitted  by  the  state,  then  we 
may  add  additional  EPA-generated 
analyses  to  the  record.  Thus.  EPA  does 
not  believe  it  would  be  appropriate  to 
only  approve  limits  that  are  no  higher 
than  the  best  emission  rate  actually 
achieved  after  the  application  of  RACT, 
adjusted  only  to  reflect  legally  and 
technically  valid  averaging  times  and 
deviations. 

EPA  does  note  that  an  approved 
RACT  emission  limitation  alone  does 
not  constitute  the  baseline  against 
which  ERCs  may  be  generated.  There 
are  many  other  factors  that  must  be 
considered  in  the  calculation  of  eligible 
ERCs  under  Pennsylvania's  approved 
SIP  regulations  governing  the  creation 
ERCs.  Moreover,  the  scenario  posed  in 
PennFuture's  comment  would  not  create 
eligible  ERCs  under  the  Commonwealth 
approved  SIP  regulations.  Under  the 
Commonwealth's  regulations  pertaining 
to  ERCs,  foimd  at  25  Pa.  Code  Chapter 
127.  sections  127.206  through  127.210 
(approved  by  the  EPA  at  62  FR  64722 
on  December  9, 1997),  sources  cannot 
obtain  ERCs  if  they  find  that  their  RACT 
controls  result  in  lower  emissions  than 
allowed  by  their  specified  RACT  limits. 

While  EPA  believes  that  Federal 
rulemaking  procedures  allow  for  the 
format  and  procedures  used  in  its  April 
18.  2000  rulemaking  notices,  we  have 
nonetheless  described  the  RACT 
determinations  made  for  Allegheny 
Ludlum  Steel  Corporations's  Vandergrifl 
Plant  located  in  Westmoreland  County 


and  INDSPEC  Chemical  Corporation's 
Petrolia  Plant  in  this  document. 
B.  Comment:  A  private  citizen 
expresses  concern  that  the  RACT 
requirements  for  INDSPEC  Chemical 
Corporation's  #8  and  #3  boilers  might 
not  be  sufficiently  stringent.  He  believes 
that  at  if  this  was  the  case,  the  Company 
might  be  able  to  claim  excessive 
amounts  of  emission  reduction  credits 
(ERCs).  With  respect  to  Boiler  #8.  the 
citizen  was  concerned  that  the 
Commonwealth  had  established  a  RACT 
emissions  limit  based  upon  this  boiler 
operating  as  a  coal-fired  unit  and  not  as 
a  gas-fired  unit.  He  points  out  that  the 
Company  had.  in  1994.  converted  Boiler 
#8  to  gas-firing,  resulting  in  significant 
reductions  in  NOx  emissions.  In 
particular,  he  questions  the  conclusion 
that  the  cost  effectiveness  of  the 
conversion  was  $5,500  per  ton  of  NOx 
removed.  He  contends  that  INDSPEC's 
motivations  for  the  conversion  from  coal 
to  gas  may  have  been  driven  based  on 
economic  considerations  citing  that 
perhaps  the  boiler  was  too  costly  to 
maintain  on  coal,  or  perhaps  the 
company  was  faced  with  the  prospect  of 
adding  other  emissions  controls.  He 
contends  that  by  converting  to  gas.  the 
company  derives  savings  on  persormel. 
maintenance  on  fuel  handling  and 
burning  equipment,  wear  and  tear  on 
the  boiler  and  maintenance  on  air 
pollution  control  equipment.  With 
respect  to  Boiler  #3,  the  citizen  is  also 
concerned  that  the  Commonwealth 
might  have  established  a  RACT 
emissions  limit  which  was  too  high.  He 
notes  the  boiler  had  been  shutdown  and 
that  the  Commonwealth  had  established 
a  RACT  emissions  limit  for  the  boiler 
using  an  emissions  factor.  He  maintains 
that  the  emissions  limit  should  have 
been  based  on  CEM  or  EPA-reference 
method  data.  He  also  maintains  that 
EPA  must  assure  that  ERCs  ate  based  on 
the  lower  of  actual  or  allowable 
emissions.  The  citizen  concludes  by 
saying  that  the  entire  steam  generating 
plant  should  be  capped  such  that  prior 
actual  emissions  are  discounted  for  the 
generation  of  ERCs,  after  RACT  has  been 
implemented;  and  that  the 
implementation  of  RACT  should  not  be 
allowed  to  create  ERCs.  only  reductions 
beyond  RACT  are  allowed  for  ERC 
creation. 

Response:  EPA  concurs  with  the 
Commonwealth's  analyses  that  the  cost 
of  removing  NOx  by  converting  Boiler 
#8  to  gas  firing,  at  $5,500  per  ton  of  NOx 
removed,  is  higher  than  the  cost  which 
Kas  typically  considered  to  be 
reasonable  when  determining  RACT 
controls.  The  Commonwealth  has  set 
out  objective  requirements  for  all 
subject  facilities  to  make  a  case-by-case 
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RACT  proposals  in  sections  129.91. 
129.92.  and  129.93  and  EPA  has 
approved  them  as  part  of  the  SIP.  Trying 
to  ascertain  other  motives  that  INDSPEC 
may  have  had  for  the  conversion  and 
then  taking  into  account  the  types  of 
cost  savings  which  the  citizen  identified 
is  not  consistent  with  an  objective 
approach  toward  determining  RACT. 

Given  that  Boiler  #3  was  shutdown  in 
1992.  and  the  absence  of  any  available 
CEM  or  EPA-reference  method 
emissions  data.  EPA  believes  that  the 
Commonwealth's  decision  to  establish  a 
RACT  limit  for  this  boiler  based  on  an 
emissions  factor  was  reasonable.  With 
respect  to  the  citizen's  concerns 
regarding  the  possibility  of  the 
Company  obtaining  excessive  ERCs. 
again  EPA  notes  that  the 
Commonwealth's  SIP-approved 
regulations  pertaining  to  ERC  generation 
and  creation,  found  at  25  Pa.  Code 
Chapter  127,  sections  127.206  through 
127.210.  contain  provisions  which 
would  prevent  the  granting  of  excess 
ERCs.  The  regulations  require  all  ERCs 
to  be  surplus,  permanent,  quantified, 
and  Federally  enforceable.  Moreover, 
under  the  Pennsylvania  SIP.  ERCs  must 
also  meet  the  offset  requirements  of  the 
Commonwealth's  new  source  review 
program.  The  calculation  of  eligible 
ERCs  under  the  Pennsylvania  SIP  does 
not  allow  for  "only  on  paper  credits." 
Under  25  Pa.  Code  Chapter  127.  sections 
127.206  through  127.210  such 
calculations  take  into  account  the 
generating  source's  actual  operating 
history  and  only  actual  emission 
reductions  are  creditable. 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and/or 
NOx  RACT  for  Allegheny  Ludlum  Steel 
Corporations's  Vandergrifl  Plant  located 
in  Westmoreland  County  and  INDSPEC 
Chemical  Corporation's  Petrolia  Plant 
located  in  Butler  County.  EPA  is 
approving  these  RACT  SIP  submittals 
because  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-approved  RACT  regulations 
applicable  to  these  sources.  The  PADEP 
has  also  imposed  record  keeping, 
monitoring,  and  testing  requirements  on 
these  sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 


therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
stale  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
slate  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  stale  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govemmenls,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  lo  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  Slate  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  lo  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  lo  use  VCS  in  place 


of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  ihe  requirements  of  section 
12(d)  of  Ihe  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  nol  impose  an  information 
collection  burden  under  ihe  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Acl,  5 
U.S.C.  801  et  seq.,  as  added  by  Ihe  Small 
Business  Regulatory  Enforcement 
Fairness  Acl  of  1996,  generally  provides 
thai  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  musl 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  lo  the  Complrollef  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicabilily;  (2)  rules  relating  lo  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicabilily  establishing  source- 
specific  requirements  for  two  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Acl,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  18. 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  nol 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving 
revisions  lo  the  Pennsylvania  SIP 
submitted  by  PADEP  to  establish  and 
require  VOC  and/or  NOx  RACT  for 
Allegheny  Ludlum  Steel  Corporations's    " 
Vandergrift  Plant  located  in 
Westmoreland  County  and  INDSPEC 
Chemical  Corporation's  Petrolia  Plant 
located  in  Butler  County  may  not  be 
challenged  later  in  proceedings  lo 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
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Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  3.  2001. 
Thomas  C.  Voltaggio,  ' 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED]       i 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c](186]  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 


(c)*  *  * 

(186)  Revisions  to  the  Pennsylvania 
Regulations.  Chapter  129.91  pertaining 
to  NOx  RACT,  submitted  on  March  21, 
1996,  December  7.  1998  and  April  9, 
1999. 

{i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  NOx  RACT 
determinations  in  the  form  of  plan 
approvals  or  operating  permits  on 
March  21, 1996,  December  7, 1998  and 
April  9,  1999. 

(B)  Plan  approvals  (PA),  and 
Operating  permits  (OP)  for  the  following 
sources: 

(1)  Allegheny  Ludlum  Steel 
Corporation,  Westmoreland  County,  OP 
65-000-137,  effective  May  17,  1999, 
except  for  the  expiration  date. 

(2)  INDSPEC  Chemical  Corporation, 
Butler  County,  PA  10-021,  as  amended 
and  effective  on  October  19, 1998  except 
for  Condition  4. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
sources  listed  in  paragraph  (c)(186)(i)(B) 
of  this  section. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
IPA175-4179;  FRL-7079-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Pennsylvania; 
Redesignation  of  Pittsburgh-Beaver 
Valley  Ozone  Nonattalnment  Area  to 
Attainment  and  Approval  of 
Miscellaneous  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  determining  that  the 
Pittsburgh-Beaver  Valley  moderate 
ozone  nonattalnment  area  (the 
Pittsburgh  area)  has  attained  the  1-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  by  its  extended 
attainment  date.  The  Pittsburgh  area  is 
comprised  of  Allegheny.  Armstrong. 
Beaver,  Butler,  Fayette,  Washington, 
and  Westmoreland  counties.  This 
determination  is  based  on  three  years  of 
complete,  quality-assured,  ambient  air 
quality  monitoring  data  for  the  1998  to 
2000  ozone  seasons  that  demonstrate 
that  the  ozone  NAAQS  has  been 
attained  in  the  area,  and  the  most  recent 
data  which  shows  that  the  area  is 
continuing  to  attain.  On  the  basis  of  this 
determination,  EPA  is  also  determining 
that  certain  attainment  demonstration 
requirements  along  with  certain  other 
related  requirements  of  Part  D  of  Title 
1  of  the  Clean  Air  Act  (the  Act),  are  not 
applicable  to  the  Pittsburgh  area.  EPA  is 
also  approving  the  Commonwealth  of 
Pennsylvania's  Department  of 
Environmental  Protection  (PADEP) 
request  to  redesignate  the  Pittsburgh 
area  to  attainment  of  the  1-hour  ozone 
NAAQS.  The  Commonwealth's  formal 
request  was  dated  May  21,  2001.  In 
approving  this  redesignation  request. 
EPA  is  also  approving  as  a  revision  to 
the  Pennsylvania  State  Implementation 
Plan  (SIP),  the  Commonwealth's  plan 
for  maintaining  the  1-hour  ozone 
standard  for  the  next  10  years.  EPA  is 
also  approving  the  1990  base  year 
emission  inventory  for  nitrous  oxides 
(NOx).  EPA  is  converting  the  limited 
approval  of  Pennsylvania's  New  Source 
Review  (NSR)  program  to  full  approval 
throughout  the  Commonwealth  with  the 
exception  of  the  5-county  Pennsylvania 
portion  of  the  Philadelphia- Wilmington- 
Trenton  ozone  nonattalnment  area 
where  it  will  retain  its  limited  approval 
status  until  that  area  has  an  approved 
attainment  demonstration  for  the  1-hour 
ozone  standard. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  19.  2001. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103; 
Peimsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality.  P.O.  Box  8468,  400  Market 
Street,  Harrisbiug.  Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Webster,  (215)  814-2033.  or  by  e-mail  at 
Webster.fill@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

January  10.  2001  (66  FR  1925).  EPA 
published  a  determination  of  attainment 
for  the  Pittsburgh  area.  This  notice  of 
proposed  rulemaking  (NPR)  also 
proposed  a  determination  that  certain 
requirements  of  the  Act  were  no  longer 
applicable.  On  May  30.  2001  (66  FR 
29270).  EPA  published  another  NPR  for 
the  Commonwealth  of  Pennsylvania. 
This  May  30,  2001,  NPR  proposed  to 
redesignate  the  Pittsburgh  area  to 
attainment  of  the  1-hour  ozone 
standard.  EPA  also  proposed  to  approve 
the  maintenance  plan  that  the 
Commonwealth  submitted  as  a  revision 
to  the  Pennsylvania  SIP.  EPA  proposed 
these  actions  in  parallel  with  Uie 
Commonwealth's  process  for  amending 
the  SIP.  No  substantial  changes  were 
made  to  the  plan  during  the 
Commonwealth's  adoption  process  and 
the  Commonwealth  formally  submitted 
its  adopted  SIP  on  May  21.  2001. 

On  May  30.  2001  (66  FR  29270)  EPA 
also  proposed  approval  of  the  1990  NOx 
base  year  inventory  and.  to  convert  the 
limited  approval  of  the  Pennsylvania 
NSR  program  to  full  approval  for  the 
entire  Commonwealth,  with  the 
exception  of  the  Peimsylvania  portion  of 
the  Philadelphia-Wilmington-Trenton 
ozone  nonattalnment  area.  This 
document  is  organized  as  follows: 

I.  What  is  the  bacicground  for  these  actions? 

II.  What  comments  did  we  receive  and  what 
are  our  responses? 

III.  What  actions  are  we  taking? 

IV.  Why  are  we  taking  this  action  to 
redesignate  the  area? 

V.  What  are  the  effects  of  redesignation  to 
attainment  of  the  1-hour  NAAQS? 

VI.  Administrative  Requirements. 

I.  What  Is  the  Background  for  These 
Actions? 

The  history  for  these  actions  have 
been  set  forth  in  the  proposed 
rulemakings  published  May  30.  2001 
(66  FR  29270)  and  January  10.  2001  (66 
FR  1925). 
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n.  What  Comments  Did  We  Receive  and 
What  Are  Our  Responses? 

We  received  letters  containing 
adverse  comments  from  2  commenters 
and  1  letter  in  support  of  our  proposal 
of  January  10.'2001.  For  our  May  30. 
2001  proposal,  we  received  5  letters 
opposed  to  our  actions  and  1  letter  in 
support.  Comments  in  support  of  the 
rulemaking  action  are  not  sununarized 
below.  The  adverse  comments  and 
EPA's  response  to  them  are  provided 
below. 

A.  Comments  Related  to  Whether  the 
Area  Has  a  Fully  Approved  Plan 

We  received  comments  from  several 
parties  who  assert  that  pursuant  to 
107(d)(3)(E)(ii)  of  the  Clean  Air  Act. 
EPA  cannot  redesignate  an  area  to 
attainment' unless  EPA  "has  fully 
approved  the  applicable 
implementation  plan  for  the  area."  They 
contend  that  EPA  has  yet  to  fully 
approve  the  applicable  implementation 
plan  for  the  Pittsburgh  area.  The 
commenters  maintain  that,  among  other 
things,  EPA  has  yet  to  fully  approve  the 
moderate  area  ozone  SIP  for  this  area  by 
failing  to  have  fully  approved  the 
following  specific  SIP  elements  required 
by  the  Clean  Air  Act: 

(1)  An  Attainment  Determination  and 
Attainment  Demonstration 

Comment:  Several  commenters  assert 
that  the  Act  required  moderate  area  SIP 
submittals  to  include  an  attainment 
demonstration  based  on  modeling  or 
other  analytical  method  determined  by 
EPA  to  be  at  least  as  effective.  The 
commenters  contend  that  EPA  has  not 
approved  an  attainment  demonstration 
for  Pittsburgh,  nor  has  the  state 
submitted  an  approvable  attainment 
demonstration.  "The  commenters  also 
claim  that  EPA's  proposal  to  waive 
requirements  of  section  1 72(c)(1)  and 
182(b)(1)  of  the  Act  concerning 
submission  of  the  ozone  attainment 
demonstration,  reasonable  further 
progress  (RFP)  demonstration  and 
reasonably  available  control  measures 
and  section  1 72(c)(9)  concerning 
contingency  measures,  is  without 
justification.  They  also  contend  that 
EPA  has  no  authority  to  waive  these 
requirements.  One  commenter  questions 
why  EPA  makes  no  mention  of  the 
attainment  demonstration  adopted 
December  29. 1997  by  the 
Commonwealth  and  asserts  that  EPA's 
proposal  to  waive  the  requirements  of 
section  172(c),  section  182(b)(1).  and 
section  172(c)(9)  have  no  effect  since 
EPA  has  not  redesignated  the  area. 

Response:  On  January  10.  2001  (66  FR 
1925).  EPA  proposed  that  the  Pittsburgh 


area  had  attained  the  standard  based  on 
1998-2000  monitoring  data.  With  this 
finding.  EPA  also  proposed  that  certain 
requirements,  including  an  attainment 
demonstration,  were  no  longer 
applicable  as  the  area  had  attained  the 
standard.  EPA  has  explained  at  length 
in  other  actions  its  rationale  for  the 
reasonableness  of  this  interpretation  of 
the  Act  and  incorporates  those 
explanation  by  reference.  See  (61  FR 
20458)  (Cleveland-Akron-Lorain,  Ohio 
May  7,  1996);  (60  FR  36723)  (July  18. 
1995)  Salt  Lake  and  Davis  Counties, 
Utah);  (60  FR  37366)  (July  20.  1995).  (61 
FR  31832-31833)  (June  21.  1996)  (Grand 
Rapids.  MI).  (65  FR  37879)  (June  19. 
2000)  Cincinnati-Hamilton.  Ohio  and 
Kentucky.  The  United  States  Court  of 
appeals  for  the  Tenth  Circuit  has  upheld 
EPA's  interpretation.  Sierra  Club  v. 
EPA.  99  F.  3d  1551  (10th  Cir.  1996). 

EPA  reiterates  the  position  set  forth  in 
4ts  prior  rulemaking  actions  and  in  the 
January  10,  2001  (66  FR  1925)  proposed 
rulemaking  for  the  Pittsburgh  area. 
Subpart  2  of  part  D  of  Title  I  of  the  Act 
contains  various  air  quality  planning 
and  SIP  submission  requirements  for 
ozone  nonattalnment  areas.  EPA 
believes  it  is  reasonable  to  interpret  the 
provisions  regarding  Reasonable  Further 
Progress  (RFP)  and  attainment 
demonstrations,  along  with  other  certain 
other  related  provisions,  not  to  require 
SIP  submissions  if  an  ozone 
nonattalnment  area  subject  to  those 
requirements  is  monitoring  attainment 
of  the  ozone  standard  (i.e..  attainment  of 
the  NAAQS  demonstrated  with  three 
consecutive  years  of  complete,  quality- 
assured,  air  quality  monitoring  data). 
EPA  interprets  the  general  provisions  of 
subpart  1  of  part  D  of  Title  I  (sections 
171  and  172)  not  to  require  the 
submission  of  SIP  revisions  concerning 
RFP,  attainment  demonstrations  or 
section  172  (c)(9)  contingency  measures. 
As  explained  in  a  memorandum  from 
John  S.  Seitz.  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
entitled  "Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Area  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard."  dated 
May  10. 1995,  EPA  believes  it  is 
appropriate  to  interpret  the  more 
specific  attainment  demonstration  and 
related  provisions  of  subpart  2  in  the 
same  maimer.  See  Sierra  Club  v.  EPA, 
99  F.  3d.  1551  (10th  Cir.  1996). 

The  attainment  demonstration 
r^uirements  of  section  182(b)(1) 
requires  that  the  plan  provide  for  "such 
specific  annual  reductions  in  emissions 
*  *  *  as  necessary  to  attain  the  national 
primary  ambient  air  quality  standard  by 
the  attainment  date  applicable  under  the 


CAA."  If  an  area  has.  in  fact,  monitored 
attainment  of  the  relevant  NAAQS.  EPA 
believes  there  is  no  need  for  an  area  to 
make  a  further  submission  containing 
additional  measures  to  achieve 
attainment.  This  is  also  consistent  with 
the  interpretation  of  certain  section 
172(c)  requirements  provided  by  EPA  in 
the  General  Preamble  to  Title  I.  As  EPA 
stated  in  the  General  Preamble,  no  other 
measures  to  provide  for  attainment 
would  be  needed  by  areas  seeking 
redesignation  to  attainment  since 
"attainment  will  have  been  reached"  (57 
FR  13564).  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  planning 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  binder  section  175A. 

Similar  reasoning  applies  to  other 
related  provisions  of  subpart  2.  The  first 
of  these  are  the  contingency  measure 
requirements  of  section  172(c)(9)  of  the 
Act.  EPA  has  previously  interpreted  the 
contingency  measure  requirements  of 
section  172(c)(9)  as  no  longer  being 
applicable  once  an  area  has  attained  the 
standard  since  those  "contingency 
measures  are  directed  at  ensuring  RFP 
and  attainment  by  the  applicable  date" 
(57  FR  13564). 

The  state  must  continue  to  operate  an 
appropriate  network,  in  accordance 
with  40  CFR  part  58.  to  verify  the 
attainment  status  of  the  area.  The  air 
quality  data  relied  upon  to  determine 
that  the  area  is  attaining  the  ozone 
standard  must  be  consistent  with  40 
CFR  part  58  requirements  and  other 
relevant  EPA  guidance  and  recorded  in 
EPA's  Aerometric  Information  Retrieval 
System  (AIRS). 

EPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  part  58  and  recorded  in  EPA's 
AIRS)  for  the  Pittsburgh  moderate  ozone 
nonattainment  area  from  the  1998  to 
2000  ozone  seasons.  Monitoring  data  for 
the  2001  ozone  season  shows  that  the 
area  continues  to  attain  the  1-hour 
ozone  NAAQS.  On  the  basis  of  this 
review.  EPA  had  determined  that  the 
area  has  attained  the  1-hour  ozone 
standard  during  the  1998-2000  period 
(and  has  continued  to  do  so.  to  date,  in 
2001).  and  therefore  is  not  required  to 
submit  an  attainment  demonstration 
and  a  section  172(c)(9)  contingency 
measure  plan,  nor  does  it  need  any 
other  measures  to  attain  the  1  -hour 
ozone  standard. 

EPA  does  not  need  to  evaluate  the 
attainment  demonstration  that  the 
Qpnunonwealth  has  previously  adopted, 
because  it  is  not  necessary  for  this 
action,  and  is  no  longer  a  requirement 
for  the  Pittsburgh  area,  because  the  area 
has  attained  the  1-hour  ozone  NAAQS. 
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It  is  also  important  to  note  that  the 
Commonwealth  has  a  hilly  approved  15 
percent  plan  for  the  Pittsburgh  area.  (66 
FR  17634)  (April  3,  2001). 

(2)  An  "All  Reasonably  Available 
Control  Measures"  (RACM)  Analysis 

Comment:  One  commenter  asserts 
that  EPA  has  not  approved  a 
demonstration  that  the  SIP  provided  for 
implementation  of  all  reasonably 
available -control  measures  as 
expeditiously  as  practicable,  42  U.S.C. 
7502(c)(1),  nor  has  the  state  met  this 
requirement  for  Pittsburgh.  The 
commenter  states  that  EPA  has  no 
authority  to  waive  this  requirement, 
which  is  in  addition  to  the  requirement 
to  demonstrate  timely  attainment. 
Response:  No  additional  RACM 
controls  beyond  what  are  already 
required  in  the  SIP  are  necessary  for 
redesignation  to  attainment.  The 
General  Preamble,  April  16, 1992  (57  FR 
13560),  explains  that  section  172  {c){l) 
requires  the  plans  for  all  nonattainment 
areas  to  provide  for  the  implementation 
of  RACM  as  expeditiously  as 
practicable.  EPA  interprets  this 
requirement  to  impose  a  duty  on  all 
nonattainment  areas  to  consider  all 
available  control  measures  and  to  adopt 
and  implement  those  measures  that  are 
reasonably  available  and  necessary  to 
attain  as  expeditiously  as  practicable. 
Because  attainment  has  been  achieved, 
no  additional  measures  are  needed  to 
provide  for  attainment. 

The  suspension  of  the  attainment 
demonstration  requirements  pursuant  to 
our  determination  of  attaimnent  include 
the  section  172(c)(1)  RACM 
requirements  as  well.  The  General 
Preamble  treats  the  RACM  requirements 
as  a  "component"  of  an  area's 
attainment  demonstration.  Thus,  the 
suspension  of  the  attainment 
demonstration  requirement  pursuant  to 
our  determination  of  attainment  applies 
to  the  RACM  requirement,  since  it  is  a 
component  of  the  attainment 
demonstration. 

(3)  Reasonably  Available  Control 
Technology  (RACT) 

^     Comment:  Several  commenters  state 
that  the  Act  explicitly  requires  that  the 
SIP  mandate  RACT  for  all  VOC  sources 
within  the  nonattainment  area, 
including  each  category  of  VOC  sources 
covered  by  Control  Technique 
Guideline  (CTG)  documents.  42  U.S.C. 
7502(c),  7511a  (b)(2).  The  commenters 
point  out  that  EPA  concedes  that  the 
requirement  to  fully  approve  the  RACT, 
SIP  has  not  been  met  as  of  the  date  of 
the  redesignation  proposal. 

Several  commenters  state  that  the 
Commonwealth  has  not  adopted  soiuce 


category  RACT  rules  for  all  CTG 
categories  including:  aerospace, 
synthetic  organic  compound 
manufacturing,  reactor  and  distillations 
processes,  shipbuilding,  wood  fumitiu«, 
large  petroleum  dry  cleaners,  air 
oxidation  processes  in  synthetic  organic 
chemical  manufacturing  industries, 
equipment  leaks  from  natural/gas 
gasoline  processing  plants,  and  a 
number  of  others.  One  commenter 
postulates  that  EPA  will  suggest  that  it 
will  require  source  specific  RACT  for  all 
sources  within  each  category  before 
finalizing  the  redesignation  proposal 
and  the  commenter  asserts  that  this 
approach  circumvents  the  mandate  to 
adopt  RACT  for  each  category  of  VOC 
sources  covered  by  CTG  documents. 
This  commenter  goes  on  to  say  the  these 
category  RACTs  were  to  have  been 
adopted  and  complied  with  years  ago 
and  EPA  cannot  retroactively  deem  the 
SIP  to  be  in  compliance  with  part  D. 

Several  commenters  assert  that  if  EPA 
intends  to  grant  the  state's  redesignation 
request  based  on  potential  fut\u«  EPA 
approvals  of  state  RACT  determinations, 
then  it  will  deprive  the  public  of  the 
opportunity  to  offer  fully  informed 
comment  as  to  whether  the  plan  as  a 
whole  meets  all  of  the  applicable 
requirements  of  section  110  and  part  D 
of  the  Act,  as  well  as  the 
appropriateness  of  their  inclusion  in  the 
redesignation. 

Response:  The  Pittsburgh  area  has 
satisfied  all  applicable  ozone 
requirements  and  has  a  fully  approved 
ozone  SIP.  In  acting  upon  a 
redesignation  request,  EPA  may  rely  on 
any  prior  SIP  approvals  plus  any 
additional  approvals  it  may  perform  in 
conjunction  with  acting  on  the 
redesignation.  EPA  has  already  taken 
final  action  to  approve  all  required  SIP 
elements  or  is  approving  them  in 
conjunction  with  this  final  action  on  the 
redesignation.  Therefore,  the  Pittsburgh 
area  has  a  fully  approved  SIP.  See 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  September  4, 
1992,  page  3.  The  Calcagni 
memorandum  allows  for  approval  of  SIP 
elements  and  redesignation  to  occur 
simultaneously,  and  EPA  has  frequently 
taken  this  approach  in  its  redesignation 
actions.  See  (61  FR  20458)  (Cleveland- 
Akron-Lorain,  Ohio  May  7, 1996);  (60 
FR  37366)  (July  20, 1995).  (61  FR 
31832-31833(  Qune  21. 1996)  (Grand 
Rapids,  MI). 

m  our  proposed  redesignation  on  May 
30,  2001,  we  stated  that  we  would  not 
take  final  action  to  redesignate 
Pittsburgh  until  it  had  taken  all  actions 
necessary  for  EPA  to  convert  the  limited 


approval  of  the  generic  RACT  regulation 
to  a  full  approval  for  the  Pittsburgh  area. 
Since  o\ir  proposal,  EPA  has  taken  final 
action  approving  the  source-specific  SIP 
revisions  submitted  by  the 
Commonwealth  for  all  the  sources 
located  in  Allegheny,  Armstrong, 
Beaver,  Butler,  Fayette,  Washington, 
and  Westmoreland  counties.  On  August 
24,  2001,  EPA  proposed  to  convert  the 
limited  approval  of  the 
Commonwealth's  NOx  and  VOC  RACT 
regulation  to  full  approval  in  the 
Pittsbiirgh  area.  EPA  has  taken  final 
action  on  that  proposal  and  converted 
the  limited  approval  of  the 
Commonwealth's  NOx  and  VOC  RACT 
regulation  to  full  approval.  The 
Commonwealth  has  met  the 
requirements  of  the  Act's  RACT 
provisions  for  the  Pittsburgh  area. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  ll82(b)(2)(C)l. 
This  requirement,  referred  to  as  the  non- 
CTG  VOC  RACT  requirement,  clearly 
does  not  require  category-specific  RACT 
rules.  Moreover,  EPA  disagrees  that 
there  is  a  statutory  mandate  that  a  state 
adopt  a  source  category  RACT 
regulation  even  for  a  source  category 
where  EPA  has  issued  a  CTG.  There  are 
two  statutory  provisions  that  address 
RACT  for  sources  covered  by  a  CTG. 
One  provides  that  states  must  adopt 
RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15, 1990  ll82(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15. 1990  [l82(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  (including  the 
requirements  for  CTG  RACT)  to  be  met 
either  by  adoption  of  category-specific 
rules  or  by  soiirce-specific  rules  for  each 
source  within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  niles. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
wheria  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
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obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for 
individual  sources  in  permits,  plan 
approvals,  consent  orders  or  in  any 
other  state  enforceable  document  and 
submit  those  documents  to  EPA  for 
approval  as  source-specific  SIP 
revisions.  This  option  has  been 
exercised  by  many  states,  and  happens 
most  commonly  when  only  a  few  CTG- 
subject  sources  are  located  in  the  state. 
The  source-specific  approach  is 
generally  employed  to  avoid  what  can 
be  a  lengthy  and  resource-intensive  state 
rule  adoption  process  for  only  a  few 
sources  that  may  have  different  needs 
and  considerations  that  must  be  taken 
into  account. 

While  EPA  believes  that  the 
Commonwealth  was  not  obligated  to 
impose  RACT  via  the  adoption  of  VOC 
source  category  rules  for  the  reasons 
provided  above,  nonetheless,  EPA  has 
approved  the  Commonwealth's  VOC 
source  category  rules  for  aerospace  (June 
25,  2001,  66  FR  33645)  and  for  wood 
furniture  (July  20,  2001,  66  FR  37908). 

]n  a  letter  fitim  the  PADEP  (then  the 
Pennsylvania  Department  of 
Environmental  Resources),  dated  April 
19, 1993,  the  Commonwealth  made 
negative  declarations  for  the  CTG  source 
categories  of  large  petroleiun  dry 
cleaners,  and  equipment  leaks  from 
natural  gas/gasoline  processing  plants. 
The  Commonwealth  made  a  negative 
declaration  on  September  28,  2001  for 
point  source  shipbuilding  emissions  in 
the  counties  of  Armstrong,  Butler, 
Beaver,  Fayette,  Washington,  and 
Westmoreland.  The  All^heny  County 
Health  Department  (ACffl))  made  a 
negative  declaration  on  September  27, 
2001,  for  subject  shipbuilding  sources  in 
Allegheny  Coimty. 

The  public  has  had  opportunity  to 
comment  on  three  occasions  on  the 
generic  RACT  rule.  In  addition,  EPA 
provided  comment  periods  for  its 
approval  of  each  source  specific  rule,  as 
well  as  for  each  of  the  category  rules. 
Furthermore,  EPA  recently  published 
approval  notices  for  all  remaining  case 
specific  RACT  determinations  for 
sources  located  in  the  Pittsburgh  area 
and  the  public  did  indeed  exercise  their 
right  to  comment  on  those  proposed 
actions.  EPA  disagrees  that  the  public 
has  not  had  adequate  opportimity  to 
offer  fully  informed  comment  as  to 
whether  the  plan  submitted  by  the 
Commonwealth  meets  all  of  the 
applicable  requirements  of  section  110 
and  part  D  of  the  Act.  The  public  has 
had  ample  opportimity  to  comment  on 
the  RACT  regulations  adopted  by  the 
Commonwealth,  and  EPA  is  entitled  to 


rely  on  these  previously-approved  rules 
in  determining  that  the  State  has  a  SIP 
that  meets  those  applicable 
requirements.  See  Southwestern 
Pennsylvania  Growth  Alliance  v. 
Broivner,  144  F.3d  984,  989  (6th  Cir. 
1998). 

EPA  disagrees  with  the  commenter 
that  it  is  "retroactively"  deeming  that 
the  State  has  complied  with  the  RACT 
requirements  of  the  Act.  With  respect  to 
many  of  these  soiut:e-specific  rules,  the 
source  has  been  subject  to  and 
complying  with  the  requirements  for  an 
extended  period  of  time.  Simply 
because  EPA  is  only  now  taking  action 
on  those  rules  does  not  mean  that  the 
State  or  the  source  failed  to  meet  the 
statutory  RACT  obligation.  Finally,  to 
the  extent  that  the  State  and/or  the 
source  is  late  in  meeting  the  statutory 
RACT  obligation,  EPA  does  not  believe 
that  Congress  intended  that  such  an  area 
could  never  be  redesignated  to 
attainment,  as  the  commenter  appears  to 
suggest.  At  this  point,  the  best  such  an 
area  can  do  is  to  meet  the  requirement 
as  quickly  as  possible — ^the  area  cannot 
retroactively  comply.  Thus,  EPA 
believes  that  Congress  intended  that 
once  such  an  arua  complied  with  the 
statutory  requirements — as  is  the  case 
with  Pittsburgh — the  area  may  be 
redesignated. 

(4)  New  Source  Review  (NSR) 

Comment:  We  received  several 
comments  regarding  NSR  and  its 
approval  into  the  SIP.  The  commenters 
assert  that  the  Act  explicitly  requires  the 
SIP  to  include  a  preconstruction  permit 
program  for  new  sources  and 
modifications  within  the  nonattaiiunent 
area.  (42  U.S.C.  section  7410(a)(2)(C), 
7502(c)(4)&(5),  7503,  7511a(a)(2)(C), 
(b)(5)).  The  commenters  assert  that  the 
NSR  program  should  not  be  approved 
without  an  approved  attainment 
demonstration  in  the  Pittsburgh  area. 
One  commenter  also  asserts  that  EPA 
cannot  approve  the  Commonwealth's 
rule  without  first  promulgating 
"Alternative  2"  of  the  federal  NSR  rule 
revision.  This  commenter  also  asserts 
that  approval  of  the  Commonwealth's 
NSR  program  is  in  conflict  with  section 
184  of  the  Act,  because  the 
Commonwealth's  NSR  rule  does  not 
require  the  same  offset  credit 
restrictions  in  the  marginal  and 
attainment  areas  as  required  by  section 
184  of  the  Act.  One  of  the  commenters 
also  contends  that  the  NSR  program's 
conditional  approval  status  has  expired 
and  should  already  have  been  converted 
to  a  disapproval.  This  commenter  also 
asserts  that  the  EPA-required 
restrictions  on  shutdown  credit  are 
lacking  in  the  program. 


Response:  As  indicated,  pursuant  to 
EPA's  issuance  of  an  attainment 
determination  for  the  Pittsburgh  area,  an 
approved  attainment  demonstration  is 
no  longer  an  applicable  requirement. 
EPA  has,  however,  now  fully  approved 
the  NSR  program  for  the  Pittsburgh  area. 
On  May  2, 1997,  EPA  proposed  to  grant 
limited  approval  of  Pennsylvania's  NSR 
program  (62  FR  24060).  On  December  9. 
1997  (62  FR  64722)  EPA  published  its 
final  rule  granting  limited  approval  of 
Pennsylvania's  NSR  program  and 
incorporated  25  Pa.  Code  of  Regulations, 
Chapter  127,  Subchapter  E,  Subsections 
127.201  through  127.217,  inclusive,  by 
reference  into  the  Pennsylvania  SIP. 
(See  40  CFR  part  52  at  52.2020(c)(107).) 
The  proposed  and  final  actions 
provided  a  detailed  description  of  how 
the  Commonwealth's  NSR  regulations 
satisfy  the  requirements  of  sections  172, 
173, 182  and  184  of  the  Act.  As 
explained  in  section  I.  C.  of  the  May  2, 
1997  notice  of  proposed  rulemaking  (62 
FR  24061),  under  section  184  of  the  Act, 
the  preconstruction  permitting 
requirements  applicable  to  moderate 
ozone  nonattainment  areas  apply  to 
ozone  attainment  areas  and  to  marginal 
and  moderate  ozone  nonattainment 
areas  in  the  Commonwealth  because 
Pennsylvania  is  located  in  the  Ozone 
Transport  Region  (OTR).  Section  II.  A. 
of  the  May  2,  1997  proposal  (62  FR 
24062)  explicitly  states  that 
Pennsylvania's  NSR  requirements  for 
moderate  ozone  nonattainment  areas 
apply  throughout  Pennsylvania  with  the 
exception  of  the  Philadelphia  severe 
ozone  nonattainment  area.  Subsections 
127.203,  127.208,  and  127.  210  of  the 
Commonwealth's  SIP-approved 
regulations,  in  particular,  satisfy  section 
184  of  the  Act  by  imposing  the  same 
offset-related  requirements  to 
attainment,  and  marginal  nonattainment 
areas  of  the  Commonwealth  as  those 
applicable  to  moderate  ozone 
nonattainment  areas. 

On  December  9, 1997,  when  EPA 
approved  Pennsylvania's  NSR 
regulations  into  the  SIP,  its  sole  reason 
for  granting  limited  approval,  rather 
than  full  approval,  of  Pennsylvania's 
NSR  regulations  was  that  they  do  not 
contain  certain  restrictions  on  the  use  of 
emission  reductions  from  the  shutdown 
and  curtailment  of  existing  sources  or 
units  as  NSR  offsets.  These  restrictions 
apply  in  nonattainment  areas  without 
an  approved  attainment  demonstration 
(see  40  CFR  part  51.165(a)(ii)(C)).  (The 
submittal  and  approval  of  an  attainment 
demonstration  is  not  required  by  the  Act 
for  ozone  nonattainment  areas  classified 
as  marginal,  nor  is  it  required  in  areas 
designated  as  attainment  for  ozone.)  As 
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EPA  is.  by  this  action,  approving  the 
attainment  determination  for  the 
Pittsburgh  area  proposed  on  January  10. 
2001  (66  FR  1925),  approval  of  an 
attainment  demonstration  is  not  a 
requirement  for  the  Pittsburgh  area. 
Pursuant  to  EPA's  determination  of 
attainment,  an  attainment 
demonstration  is  no  longer  required, 
and  thus  similarly,  an  approved  ozone 
attainment  demonstration  is  no  longer 
required  under  the  NSR  provisions  for 
ozone.  Since  the  premise  of  40  CFR 
51.165(a)(ii)(C)(l),  that  an  attainment 
demonstration  is  required,  does  not 
exist,  EPA  concludes  that  the  regulation 
should  be  interpreted  so  as  not  to 
require  an  approved  attainment 
demonstration  where  no  attainment 
demonstration  is  required.  Therefore, 
EPA  has  determined  that  it  is 
appropriate,  at  this  time,  to  grant  full 
approval  of  the  Commonwealth's  NSR 
regulations  as  they  apply  throughout  the 
Commonwealth  with  the  exception  of 
the  five-county  Pennsylvania  portion  of 
the  Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area.  That  area  is 
the  only  portion  of  the  Commonwealth 
where  the  approval  of  an  attainment 
demonstration  is  still  required.  EPA 
intends  to  take  rulemaking  action  to 
grant  full  approval  of  the 
Commonwealth's  NSR  regulations  in  the 
five-county  Pennsylvania  portion  of  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area  at  such  time 
as  that  area  has  an  approved  attainment 
demonstration. 

It  should  be  noted  that  when  EPA 
proposed  to  remove  the  limited  nature 
of  its  approval  of  the  Commonwealth's 
NSR  program  on  May  30.  2001.  it  clearly 
was  not  taking  action  to  re-approve 
Pennsylvania's  entire  NSR  program. 
Therefore,  not  only  does  EPA  disagree 
with  the  comments  that  the 
Commonwealth's  NSR  regulations  fail  to 
satisfy  the  Act  and  the  current  Federal 
NSR-related  requirements  for 
nonattainment  areas  found  at  40  CFR 
Subpart  I.  EPA  does  not  believe  that 
such  comments  are  timely. 

Because  Pennsylvania's  NSR 
regulations  satisfy  the  current  federal 
NSR-related  requirements  for 
nonattainment  areas  found  at  40  CFR 
Subpart  I.  EPA  disagrees  with  the 
comment  that  it  cannot  grant  approval 
of  the  Commonwealth's  NSR  without 
first  promulgating  "Alternative  2"  of  the 
proposed  revisions  to  the  federal  NSR 
rules.  The  commenter's  reference  to 
Alternative  2  refers  to  language  in  the 
July  23, 1996  NSR  rulemaking  proposal 
which  has  not  been  finalized,  and 
therefore  the  Agency  believes  that  it  is 
not  currently  an  applicable  NSR 
requirement. 


EPA  did  not  grant  the 
Commonwealth's  NSR  program  a 
conditional  approval,  and,  therefore 
disagrees  with  the  comment  that  any 
conditional  approval  has  expired  and 
should  have  been  converted  to  a 
disapproval. 

Even  if  the  NSR  program  for 
Pittsburgh  were  not  fully  approved  the 
area  would  still  qualify  for 
redesignation,  since  EPA  has  previously 
interpreted  the  Clean  Air  Act  as  not 
requiring  a  fully  approved  NSR  program 
for  redesignation  of  an  area  subject  to 
the  section  184  transport  requirements. 
EPA  has  set  forth  its  rationale  for  its 
interpretation  that  NSR  and  other 
section  184  ozone  transport 
requirements  are  inapplicable  for 
redesignation  purposes  in  its  proposed 
and  final  rulemakings  on  Reading. 
Pennsylvania.  See  61  FR  53174-53176 
(October  10,  1996)  and  62  FR  24826- 
24834  (May  7,  1997),  which  are 
incorporated  herein  by  reference. 

(5)  Conformity 

Comment:  Several  commenters 
asserted  that  the  SIP  does  not  include 
fully  approved  transportation 
conformity  procedures  that  comply  with 
Part  D  of  the  Act  under  section  176,  and 
that  EPA  has  no  authority  to  waive  this 
requirement  for  SIPs.  One  conmienter 
argues  that  the  Commonwealth  is  still 
obligated  to  submit  such  procedures  and 
the  fact  that  federal  procedures  apply 
does  not  excuse  failure  to  adopt 
conformity  procedures  as  required  by 
the  statute.  The  commenter  contends 
that  the  Act  allows  redesignation  to 
attainment  only  when  EPA  has  fully 
approved  the  SIP  and  the  state  has  met 
all  requirements  applicable  to  the  area 
under  section  110  and  Part  D. 

Response:  The  Commonwealth  of 
Pennsylvania  has  met  the  statutory 
requirement  for  submitting  approvable 
general  conformity  procedures.  EPA 
approved  the  Pennsylvania  general 
conformity  rules  effective  September  29, 
1997  (62  FR  50870). 

Section  176(c)  provides  that  state 
conformity  revisions  must  be  consistent 
with  Federal  conformity  regulations  that 
the  CAA  requires  EPA  to  promulgate. 
The  Federal  general  conformity 
regulations  were  finalized  on  November 
30,  1993,  and  the  Federal  transportation 
conformity  regulations  were  finalized 
on  November  24,  1993.  The  Federal 
general  conformity  regulations  have 
remained  the  same  since  that  time,  but 
the  Federal  transportation  conformity 
regulations  have  been  amended  several 
times  since  1993. 

The  Federal  transportation  conformity 
regulations  were  amended  on  August 
15. 1997  (40  CFR  parts  51  and  93 


Transportation  Conformity  Rule 
Amendments:  Flexibility  and 
Streamlining).  Conformity  regulations 
needed  to  be  revised  again,  due  to  the 
March  2,  1999  court  decision, 
Environmental  Defense  Fund  v.  EPA, 
167  F.  3d  641  (D.C.  Cir.  1999). 
Pennsylvania  submitted  transportation 
conformity  rules  on  November  21,  1994, 
but  EPA  has  not  acted  upon  the  rules 
and  the  rules  must  be  revised  to  be 
consistent  with  the  amendments  EPA 
made  consistent  with  the  court  rulings 
in  EDF.  V.  EPA,  supra. 

EPA  believes,  however,  that  it  is 
reasonable  to  interpret  the  conformity 
requirements  as -not  applying  for 
purposes  of  evaluating  the  redesignation 
request  under  section  107(d).  The 
rationale  for  this  is  two-fold.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Clean  Air  Act  continues  to  apply 
to  areas  after  redesignation  to 
attainment,  since  these  areas  would  be 
subject  to  a  Section  1 75 A  maintenance 
plan.  Second.  EPA's  Federal  conformity 
rules  require  the  performance  of 
conformity  analyses  in  the  absence  of 
federally  approved  State  rules. 
Therefore,  because  areas  are  subject  to 
the  conformity  requirements  regardless 
of  whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  approved,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request.  See.  for  example.  Grand  Rapids 
redesignation  at  61  FR  31835-31836 
(June  21.  1996)  and  the  Cincinnati 
redesignation  at  65  FR  37879.  37885- 
37886  (June  19,  2000).  EPA  has 
explained  its  rationale  and  applied  this 
interpretation  in  numerous 
redesignation  actions.  See,  Tampa. 
Florida  and  Cleveland-Akron-Lorain 
redesignations  (60  FR  52748)  (December 
7,  1995).  and  (61  FR  20458)  (May  7. 
1996).  respectively.  Consequently.  EPA 
may  approve  the  ozone  redesignation 
request  for  the  Pittsburgh  area 
notwithstanding  the  lack  of  a  fully 
approved  conformity  SIP.  The  United 
States  Court  of  Appeals  for  the  sixth 
Circuit  has  recently  upheld  EPA's 
interpretation  in  Wall  v.  Environmental 
Protection  Agency,  no.  00-4010,  slip, 
op.  at  21-24  (6th  Cir.  Sept.  11.  2001). 
The  Court  upheld  EPA's  determination 
that  "failure  to  submit  a  revision  *   *   * 
that  meets  the  part  D  transportation- 
conformity  submissions  requirements  is 
not  a  basis  to  deny"  redesignation  to 
attainment.  Id.  at  24. 
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(6)  Approval  of  the  NOx  SIP  Call 

Comment:  A  commenter  states  that 
the  SIP  must  include  provisions  to 
prohibit  emissions  that  will  contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by  any  other 
State  under  42  U.S.C.  section 
7410(a)(2)(D)(I).  The  conunenter  asserts 
that  EPA  has  specifically  determined 
that  emissions  fi-om  Pennsylvania 
contribute  significantly  to  ozone 
nonattainment  in  downwind  states  and 
has  issued  a  SIP  call  to  require 
additional  NOx  controls  in  the 
Pennsylvania  SIP  to  address  this 
problem.  The  commenter  asserts  that 
EPA4ias  not  fully  approved  the  state's 
rule  to  meet  the  SIP  call  requirements, 
thus  the  SIP  is  not  yet  fully  approved. 

Response:  EPA  believes  that 
submissions  under  the  NOx  SIP  call 
should  not  be  considered  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request.  That  said,  EPA 
has  fully  approved  the  Commonwealth's 
NOx  SIP  call  rule  on  August  21.  2001 
(66  FR  43795)  as  meeting  the  portion  of 
the  SIP  call  rule  that  were  not  remanded 
by  the  Court  in  Michigan  v.  EPA,  213  F. 
3d.  663  (D.C.  Cir.  2000). 

The  NOx  SIP  call  requirements  are 
not  linked  with  a  particular 
nonattainment  area's  designation  and 
classification.  EPA  believes  that  the 
requirements  linked  with  a  particular 
nonattainment  area's  designation  and 
classification  are  the  requirements  that 
are  the  relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request.  The 
NOx  SIP  call  submittal  requirements 
continue  to  apply  to  the  States 
regardless  of  the  designation  of  any  one 
particular  area  in  these  States. 

Thus,  we  do  not  agree  that  the  NOx 
SIP  call  submission  should  be  construed 
to  be  an  applicable  requirement  for 
purposes  of  redesignation.  The  section 
110  and  part  D  requirements,  which  are 
linked  with  a  particular  area's 
designation  and  classification,  are  the 
relevant  measures  to  evaluate  in 
reviewing  a  redesignation  request.  This 
policy  is  consistent  with  EPA's  existing 
conformity  and  oxygenated  fuels 
requirements,  as  well  as  with  section 
184  ozone  transport  requirements.  See 
Reading.  Pennsylvania  proposed  and 
final  rulemakinjgs  (61  FR  53174-53176) 
(October  10,  1996).  (62  FR  24826)  (May 
7, 1997);  Cleveland-Akron-Lorain,  Ohio 
final  rulemaking  (61  FR  20458)  (May  7. 
1996);  and  Tampa.  Florida  final 
rulemaking  at  (60  FR  62748.  62741) 
(December  7, 1995).  See  also  the 
discussion  on  this  issue  in  the 
Cincinnati  redesignation  (65  FR  37890) 
(June  19.  2000). 


(7)  Photochemical  Grid  Modeling  and 
Favorable  Meteorology 

Comment:  The  commenter  asserts  that 
neither  the  states  nor  EPA  have  shown 
that  air  quality  improvements  are  due  to 
permanent  and  enforceable  emission 
reductions,  as  required  by  42  U.S.C. 
7407(d)(3)(E)(iii).  The  commenter  takes 
issue  with  the  finding  that  this  criteria 
is  met  because,  although  the 
Commonwealth  has  adopted  measures 
that  have  produced  some  emission 
reductions,  the  commenter  believes  that 
EPA  has  not  demonstrated  that  these 
reductions  are  responsible  for  the  area's 
improved  air  quality  or  the  absence  of 
violations.  The  commenter  claims  that 
the  only  way  to  reliably  make  such  a 
showing  would  be  through 
photochemical  grid  modeling.  The 
commenter  states  that  no  such  modeling 
is  presented  or  discussed  in  this 
proposal  and  that  given  the  complex 
chemistr}'  and  meteorology  of  ozone 
formation,  the  combination  of  NOx  and 
VOC  emission  reductions  that  might  be 
attributable  to  the  cited  measures  could 
just  as  easily  lead  to  increases  in  ozone 
concentrations.  The  lack  of  violations  in 
1998-2000.  the  commenter  states,  could 
just  as  well  be  due  to  weather  patterns 
or  changes  in  transport  of  ozone 
precursors.  Without  modeling  to 
determine  the  actual  impact  of  adopted 
and  enforceable  controls,  the 
commenter  finds  EPA's  claim  that  the 
area  has  attained  the  NAAQS.  to  be 
speculative. 

Another  commenter  asserted  the  area 
was  aided  in  attainment  by  a  2000 
ozone  season  in  which  there  were  no 
temperatures  which  exceeded  90 
degrees  Fahrenheit. 

Response:  As  provided  in 
longstanding  EPA  policies,  we  believe 
that  photochemical  grid  modeling  is  not 
necessary  to  show  that  the  improvement 
in  air  quality  is  due  to  permanent  and 
enforceable  emissions  reductions.  See 
General  Preamble  for  the  Interpretation 
of  Title  I  of  the  CAA  Amendments  of 
1990.  (57  FR  13496)  (April  16. 1992). 
supplemented  at  57  FR  18070  (April  28. 
1992);  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni.  Director. 
Air  Qualitv  Management  Division, 
September  4,  1992;  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15. 1992. "  Michael  H. 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  September  17. 
1993;  and  "Use  of  Actual  Emissions  in 


Maintenance  Demonstrations  for  Ozone 
and  CO  Nonattainment  Areas,"  D.  Kent 
Berry,  Acting  Director,  Air  Quality 
Management  Division.  November  30, 
1993.  Our  policies  provide  that  an  area 
may  meet  this  requirement  by  showing 
how  its  ozone  precursor  emissions 
changed  due  to  permanent  and 
enforceable  emissions  reductions  from 
when  the  area  was  not  monitoring 
attainment  of  the  1-hour  ozone  NAAQS 
to  when  it  reached  attainment.  See  the 
rational  set  forth  in  the  Cincinnati 
redesignation  (65  FR  37879.  37886- 
37889)  (June  19,  2000).  The  sixth  Circuit 
has  recently  upheld  EPA's 
interpretation  in  Wall  v.  EPA.  supra. 
slip,  op  at  16-20. 

Reductions  in  ozone  precursor  (VOC 
and  NOx)  emissions  have  brought  many 
areas  across  the  country  into  attainment. 
EPA  has  approved  many  ozone 
redesignations  showing  decreases  in 
ozone  precursor  emissions  resulting  in 
attainment  of  the  ozone  standard.  See 
redesignations  for  Charleston  (59  FR 
30326.  June  13,  1994:  59  FR  45985, 
September  6,  1994),  Greenbrier  County 
(60  FR  39857,  August  4,  1995), 
Parkersburg  (59  FR  29977,  June  10. 
1994):  (59  FR  45978.  September  6. 
1994),  jacksonville/Duval  County  (60  FR 
41,  January  3, 1995),  Miami/Southeast 
Florida  (60  FR  10325,  February  24, 
1995),  Tampa  (60  FR  62748,  D>ecember 
7,  1995),  Lexington  (60  FR  47089. 
September  11,  1995),  Owensboro  (58  FR 
47391,  September  9,  1993),  Indianapolis 
(59  FR  35044,  July  8,  1994;  59  FR  54391. 
October  31,  1994).  South  Bend-Elkhart 
(59  FR  35044,  July  8,  1994;  59  FR  54391. 
October  31.  1994).  Evansville  (62  FR 
12137.  March  14.  1997;  62  FR  64725. 
December  9.  1997),  Canton  (61  FR  3319. 
January  31.  1996).  Youngstown- Warren 
(61  FR'3319.  January  31.  1996). 
Cleveland-Akron-Lorain  (60  FR  31433. 
June  15. 1995;  61  FR  20458.  May  7. 
1996).  Clinton  County  (60  FR  22337. 
May  5.  1995;  61  FR  11560.  March  21, 
1996),  Columbus  (61  FR  3591 .  February 
1.  1996),  Kewaunee  County  (61  FR 
29508.  June  11.  1996;  61  FR  43668. 
August  26.  1996).  Walworth  County  (61 
FR  28541.  June  5.  1996;  61  FR  43668. 
August  26,  1996),  Point  Coupee  Parish 
(61  FR  37833,  July  22.  1996;  62  FR  648. 
January  6. 1997).  and  Monterey  Bay  (62 
FR  2597.  January  7.  1997).  Most  of  the 
areas  that  have  been  redesignated  to 
attainment  for  the  1  -hour  ozone 
standard  have  continued  to  attain  it. 
Areas  that  are  not  maintaining  the  1- 
hour  ozone  standard  have  a 
maintenance  plan  to  bring  them  back 
into  attainment. 

Reductions  in  ozone  precursor 
emissions  have  been  shown  in 
photochemical  grid  modeling  to  reduce 
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ambient  ozone  concentrations  in  areas 
across  the  country.  Between  1990  and 
1999  area-wide  VCX^  and  NO\  emissions 
in  the  Pittsburgh  area  decreased  by  16% 
and  30%.  respectively.  These  emissions 
reductions  are  due  to  point  source 
reductions  such  as  RACT,  additional 
NOx  controls.  111(d)  plans  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS)  which  reduce 
VOCs.  Prevention  of  Significant 
Deterioration  (PSD),  and  NSR. 
Additional  controls  are  implemented  for 
the  following  categories:  Automobile 
refinish  coatings,  consumer  products, 
architectural  and  industrial 
maintenance  coatings,  wood  furniture 
coatings,  aircraft  surface  coating,  marine 
surface  coatings,  metal  furniture 
coatings,  municipal  solid  waste 
landfills,  treatment  storage  and  disposal 
facilities,  and  Stage  II  vapor  recovery. 
Several  programs  are  implemented  to 
reduce  highway  vehicle  emissions,  such 
as  the  Federal  Motor  Vehicle  Control 
Program  (FMVCP),  a  Pittsburgh-specific 
summertime  gasoline  7.8  psi  volatility 
limit,  and  enhanced  Inspection  and 
Maintenance  (I/M).  Nonroad  source 
programs  include  Federal  rules  for  large 
and  small  compression-ignition  engines, 
small  spark-ignition  engines,  and 
recreation  spark- ignition  marine 
engines. 

Ozone  air  quality  monitoring  data 
show  that  the  design  value  changed 
from  0.149  parts  per  million  (during  the 
1987-1989  time  period)  to  0.123  parts 
per  million  (during  the  1998-2000  time 
period).  The  number  of  expected 
exceedances  declined  from  7.0  days  per 
year  during  1987-1989  to  1.0  days  per 
year  during  1998-2000.  This  shows  that 
reductions  in  ozone  concentrations 
correspond  to  the  reduction  in  ozone 
precursors  emissions  in  the  area. 

The  commenter  claims  that  the 
combination  of  NOx  and  VOC  emissions 
reductions  could  just  as  easily  have  led 
to  increases  in  ozone.  However,  the 
actual  monitoring  data  collected  in  the 
area  shows  that  ambient  ozone 
concentrations  have  dropped  when  this 
combination  of  ozone  precursor 
reductions  occurred.  In  other 
metropolitan  areas,  other  levels  of  VOC 
and  NOx  reductions  have  also  resulted 
in  attainment.  See  areas  listed  above  in 
first  part  of  this  response.  The 
Pittsburgh  area's  decrease  in  ozone 
levels  is  consistent  with  what  other 
areas  have  experienced.  The  commenter 
has  not  provided  data  showing  that 
decreases  in  ozone  precursor  emissions 
have  led  to  higher  levels  of  ozone. 

The  conunenter  claims  that  the  lack  of 
violations  during  1998-2000  could  be 
due  to  weather  patterns  or  changes  in 
transport  of  ozone  precursors,  but  does 


not  point  to  any  evidence  to  support 
this  conclusion.  We  use  a  three  year 
period  of  air  quality  to  account  for 
changes  in  weather  conditions  that  can 
occur  from  year  to  year.  Weather 
condition  may  have  a  substantial  effect 
on  ozone  concentrations,  both  in  terms 
of  increasing  ozone  and  decreasing 
ozone.  However,  this  effect  is  not 
controllable  and  EPA  ushs  a  three  year 
average  to  account  for  changes  in 
meteorology.  In  the  case  of  the 
Pittsburgh  area,  the  fact  that  from  1999 
to  today  the  area  continues  to  be  in 
attainment  of  the  ozone  standard 
increases  our  confidence  that  weather  is 
not  a  controlling  factor  in  the  area's 
attainment.  Furthermore,  diu-ing  the 
weeks  of  August  5th  and  August  1 2th  of 
2001 ,  the  Pittsburgh  area  experienced 
multi-day  meteorological  episodes  in 
which  the  temperatures  exceeded  90 
degrees,  and  the  ambient  ozone  levels 
stayed  well  below  the  standard  at  each 
monitor. 

(8)  Use  of  Accurate  and  Current 
Emission  Inventory 

Comment:  One  Commenter  questions 
whether  the  Commonwealth  used 
current  and  accurate  emissions 
inventories  in  the  analysis  to  determine 
maintenance  of  the  1-hour  NAAQS. 

Response:  The  Commonwealth  used 
current  and  accurate  emissions 
inventories.  The  Commonwealth  uses 
the  1999  emissions  inventory  as  a  base 
year  emissions  inventory  for 
demonstrating  that  emissions  during  the 
10  year  maintenance  period  will  stay 
below  attainment  year  levels.  The  1999 
inventory  is  the  appropriate  inventory 
to  be  used  to  demonstrate  maintenance 
of  the  NAAQS,  because  the  1999 
inventory  is  a  representation  of 
emission  levels  during  the  time  the  area 
has  attained  the  NAAQS.  EPA  converted 
the  conditional  approval  of  the 
Commonwealth's  1990  base  year  VOC 
inventory  to  full  approval  on  April  3. 
2001  (66  FR  17634).  On  May  30.  2001 
EPA  proposed  to  approve  the  1990  NOx 
base  year  inventory.  EPA  did  not 
received  comments  specific  to  the  1990 
NOx  base  year  inventory  and  today  is 
fully  approving  the  Commonwealth's 
base  year  NOx  inventory.  These  1990 
base  year  NOx  and  VOC  emissions 
inventories  are  approved  for  use  in 
projecting  current  inventories  and  out 
year  inventories.  _ 

B.  Comments  Related  to  the 
Maintenance  Plan 

Comment:  A  commenter  asserts  that 
the  plan  does  not  demonstrate 
maintenance  for  ten  years  as  required  by 
sections  107(d)(3)(E)(iv)  and  175A  of  the 
Clean  Air  Act.' The  commenter  says  that 


EPA  proposes  to  find  maintenance  not 
on  the  basis  of  modeling,  as  required  by 
the  CAA.  but  on  the  presumption  that 
the  area  will  always  be  in  attainment  if 
emissions  remain  at  or  below  estimated 
1999  levels.  The  commenter  asserts  that 
such  a  presumption  is  not  rationally 
supportable,  pointing  out  that  the  area 
violated  the  NAAQS  in  the  1997-1999 
period.  Therefore,  the  commenter 
reasons,  holding  emissions  to  1999 
levels  does  not  assure  attainment.  The 
commenter  states  that,  even  assuming 
the  emission  reductions  predicted  by 
the  states  for  1999  and  subsequent 
years,  there  is  no  technical  analysis  in 
the  record  demonstrating  that  those 
emission  levels  will  assure 
maintenance.  The  commenter  contends 
that  such  a  demonstration  requires 
photochemical  grid  modeling  that 
accounts  for  the  kinds  of  weather 
conditions  and  transport  impacts 
experienced  on  appropriately  chosen 
design  days.  According  to  the 
commenter,  until  EPA  approves  such  a 
modeling  demonstration,  it  cannot 
approve  the  maintenance  plan. 

"The  commenter  states  that  the  history 
of  this  nonattainment  area  shows  that 
EPA  caiuiot  rationally  assume  that 
emission  levels  correlate  with  ozone 
levels  in  a  linear  or  consistent  fashion: 
the  area  has  gone  in  and  out  of 
attainment  over  the  past  10  years  while 
local  emission  were  supposedly 
declining.  The  commenter  asserts  that 
there  is  no  reason  to  believe  that  the 
state's  attainment  inventory  approach 
toward  projecting  future  maintenance  is 
any  more  reliable  now  than  it  was  in 
1993.  The  commenter  states  that  the 
state  itself  asserts  that  the  area  cannot 
maintain  compliance  with  the  standard 
solely  through  local  reductions  and  will 
only  be  able  to  maintain  the  NAAQS 
through  reductions  from  Ohio  and  West 
Virginia. 

Response:  We  believe  that  the 
monitoring  shows  that  the  current  level 
of  emissions  is  adequate  to  keep  the  area 
in  attainment.  The  following  table 
summarizes  the  number  of  expected 
exceedances  at  each  monitor  in  the  area 
for  1974  to  2000  for  each  three  year 
period.  A  monitor  has  to  measure  more 
than  1.0  average  expected  exceedances 
over  a  three  year  period  to  cause  a 
violation  of  the  1-hour  ozone  standard 
(Expected  exceedances  take  into 
account  actual  monitored  exceedances 
and  account  for  days  where  there  is 
missing  data  or  the  data  was 
invalidated.)  See  40  CFR  50.9  and 
Appendix  H.  The  table  shows  that  the 
number  of  exceedances  have  decreased 
from  what  was  monitored  in  the  late 
1970's. 
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Table  1.— 1-Hour  Ozone  NAAQS 

Expected  Exceedances  in  the 
Pittsburgh  Area  From  1974  to 
2000 


Year 

Design 
monitor 

Average 

expected 

exceedances 

per  year 

1974-1976  .. 

Baden  

6.5 

1975-1977  .. 

Beaver  Falls  ... 

57 

1976-1978  .. 

Beaver  Falls  ... 

13.2 

1977-1979  .. 

Beaver  Falls  ... 

11.7 

1978-1980    . 

Lawrenceville 

9.2 

1979-1981   .. 

Lawrenceville 

6.1 

1980-1982  .. 

LawrerKeville 

3.4 

1981-1983    . 
1982-1984 
1983-1985  ., 
1984-1986  .. 

Brackenridge  .. 
Brackenridge  .. 
Brackenridge  .. 
Mklland  

4.4 
2.9 
2.4 
0.8 

1985-1987  .. 
1986-1988  .. 
1987-1989    . 
1988-1990    . 
1989-1991   .. 

Brackenridge  .. 
Brackenridge  .. 
Brackenridge  .. 
Brackenridge  .. 
LawrerKeville 

1.7 
6.6 
7.0 
5.6 
0.7 

1990-1992  .. 

Lawrenceville 

0.3 

1991-1993  .. 

Harrison 

0.7 

1992-1994  .. 

Township. 
Harrison 

0.7 

199:^1995  .. 

Township. 
Harrison 

3.0 

1994-1996  .. 

Township. 
Harrison 

2.7 

1995-1997  ,. 

Township. 
Harrison 

3.3 

1996-1998  .. 

Township. 
Charleroi  

1.0 

1997-1999  ., 

Penn  Hills  

1.3 

1998-2000  .. 

Charleroi  

1.0 

The  area  has  monitored  attainment  for 
the  three  year  period  from  1998-2000 
and  continues  to  monitor  attainment  in 
2001.  This  demonstrates  that  the  current 
level  of  emissions  is  adequate  to  keep 
the  area  in  attainment  during  weather 
conditions  as  in  past  years  associated 
with  higher  levels  of  ozone.  In  addition, 
the  Act  does  not  presume  that  the  area 
will  always  be  in  attainment.  The  Act 
provides  that  if  the  area  were  to  violate 
the  1-hour  ozone  standard,  then  the 
contingency  measures  in  the 
maintenance  plan  would  be  triggered. 
This  would  reduce  the  ozone  precursor 
emissions  and  bring  the  area  back  into 
attainment. 

Our  policy  allows  areas  to  prepare  an 
attainment  emissions  inventory 
corresponding  to  the  period  when  the 
area  monitored  attaiiunent.  It  also 
allows  areas  to  project  maintenance  by 
showing  that  future  emissions  will  stay 
below  the  attainment  emissions 
inventory.  See  "Use  of  Actual  Emission 
in  Maintenance  Demonstrations  for 
Ozone  and  CO  Nonattainment  Areas," 
D.  Kent  Berry,  Acting  Director,  Air 
Quality  Management  Division, 
November  30, 1993.  The  attainment 
inventory  estimates  1999  emissions, 


which  is  within  the  1998-2000  time 
period  of  attainment.  Emissions  are 
projected  to  remain  below  this  level  for 
the  next  10  years. 

Holding  emissions  at  or  below  the 
level  of  the  attainment  inventory  is 
adequate  to  reasonably  assure  continued 
maintenance  of  the  l-hoiu'  ozone 
standard.  Reductions  in  ozone  preciu'sor 
emissions  have  been  shown  in 
photochemical  grid  modeling  to  reduce 
ambient  ozone  concentrations  in  areas 
across  the  country.  Photochemical  grid 
modeling  is  not  needed  to  show  that  the 
area  has  attained  or  will  maintain  the 
standard.  The  air  quality  will  be 
maintained  by  keeping  below  the 
attainment  emissions  level,  continuing 
to  monitor  ozone  levels,  and  having 
maintenance  plan  contingency  measures 
available.  Reductions  in  ozone 
precursor  emissions  have  brought  many 
areas  across  the  country  into  attainment. 

Many  of  the  ozone  areas  for  which 
EPA  has  approved  ozone  redesignations 
have  used  an  emissions  inventory 
approach  to  demonstrate  maintenance. 
"The  majority  of  areas  have  continued  to 
maintain  the  1-hour  ozone  standard 
using  that  approach.  See  redesignations 
cited  in  the  response  provided  at  II.  A 
(7)  of  this  document.  See  also 
discussion  at  (65  FR  37887-37889)  (June 
19,  2000)  Cincinnati-Hamihon,  and  Wall 
V.  EPA,  supra,  at  16-20.  Emissions 
inventories  can  be  used  to  project 
maintenance  of  the  1-hour  ozone 
standard.  As  previously  stated,  if  the 
attainment  level  of  emissions  is  not 
adequate  to  protect  against  a  violation 
and  the  area  monitors  a  violation,  then 
the  contingency  measures  in  the 
maintenance  plan  would  be  triggered  to 
bring  the  area  back  into  attainment. 
There  are  ozone  monitors  located  in  the 
Pittsburgh  area  to  ensure  that  the  area's 
air  quality  remains  below  the  level  set 
by  the  1-hour  ozone  standard. 

The  comment  that  EPA  should  not 
assume  that  "emission  levels  correlate 
with  ozone  levels  in  some  sort  of  linear 
or  consistent  fashion"  is  in  effect  a 
recommendation  that  future 
maintenance  be  tested  assuming 
meteorological  conditions  that  are  more 
conducive  to  ozone  formation  than  the 
conditions  that  have  prevailed  in  1998 
to  2000.  No  factor  other  than 
meteorological  conditions  is  known  to 
introduce  an  inconsistency  between 
ozone  and  emissions.  The  commenter 
protests  that  the  area  has  not  submitted 
a  maintenance  demonstration  based  on 
ozone  modeling,  and  implicitly  urges 
that  the  modeling  assume  1997-type 
conditions,  or  worse.  However,  if  a 
prospective  maintenance  demonstration 
were  performed  with  an  ozone 
photochemical  model  following  EPA 


guidance,  the  modeling  would  be 
allowed  to  use  episode  days  from  the 
1998-2000  period,  not  1997.  It  is  highly 
likely,  if  not  certain,  that  the  outcome 
would  be  a  conclusion  that  attainment 
will  be  preserved  through  the  required 
10-year  period.  EPA  believes  this 
modeling  guidance  is  reasonable  and 
appropriate. 

In  response  to  the  commenter's 
assertion  that  the  Commonwealth  does 
not  believe  that  it  can  maintain  the 
NAAQS  without  reductions  from 
upwind  states  such  as  Ohio  and  West 
Virginia,  both  EPA  and  the 
Commonwealth  recognize  the 
importance  of  the  full  implementation 
of  the  NOx  SIP  call  to  provide 
additional  air  quality  benefit  to  the 
Pittsburgh  area.  Furthermore,  as  the  D.C. 
Circuit  has  largely  upheld  the  NOx  SIP 
call,  it  is  eminently  reasonable  to  expect 
that  the  reductions  in  states  upwind  of 
Pittsburgh  will  occur. 

C.  Comments  Related  to  the 
Enforceability  and  Permanence  of 
Control  Measures 

(1)  Comment:  Several  commenters 
express  doubts  that  certain  of  the 
programs  reUed  upon  in  the 
maintenance  plan  will  remain 
permanent  and  enforceable  in  the 
Commonwealth  and  asserts  that  EPA 
simply  assumes  that  the  measures  relied 
on  for  continued  and  future  emissions 
reductions  will  continue  to  be 
implemented.  Related  comments 
express  concerns  over  the  permanence 
of  the  enhanced  I/M  and  NSR  programs. 

Response:  The  Act  requires  the  area  to 
have  a  fully  approved  SIP  and  to  have 
met  all  of  the  applicable  requirements  of 
the  Act.  The  area's  SIP  satisfies  these 
requiremenNsas  described  in  EPA's 
proposed  rulemaking  published  on  May 
30,  2001  (66  FR  29270).  The  measures 
that  the  Commonwealth  is  relying  on  to 
maintain  the  1-hour  ozone  standard 
have  been  approved  into  the  SIP  and  are 
state  and  Federally  enforceable.  The 
state  must  continue  to  implement  these 
measures  as  provided  for  in  the 
Federally  approved  SIP.  Furthermore, 
the  Act  does  not  require  a  separate  level 
of  enforcement  for  a  maintenance  plan 
as  a  prerequisite  to  redesignation.  The 
enforcement  program  approved  for  and 
applicable  to  the  SIP  as  a  whole  also 
applies  to  the  maintenance  plan.  See 
discussion  in  the  Cincinnati 
redesignation  (65  FR  37879,  37881- 
37882),  and  sixth  Circuit  decision  in 
Wallv.  EPA,  supra,  at  20-21,  upholding 
EPA's  interpretation  of  the  requirement. 

All  of  the  control  measures  which  the 
Commonwealth  relied  upon  to  generate 
the  1999  and  futiu«  emission  levels, 
inventories  are  SIP-approved  measures. 
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including  the  enhanced  I/M  and  NSR 
programs.  These  programs  have  been 
legally  adopted  by  the  Commonwealth 
and  EPA  has  approved  them  into  the 
Pennsylvania  SIP.  EPA  cannot  withhold 
its  approval  of  the  maintenance  plan 
submitted  by  the  Commonwealth 
because  of  concerns  that  Pennsylvania 
may,  at  some  future  time,  either  submit 
a  SIP  revision  to  amend  or  remove  a 
program,  or  that  the  Commonwealth 
may  fail  to  implement  these  programs  in 
the  Pittsburgh  area.  The  Federally 
approved  SIP  requirements  remain  in 
place,  and  ■enforceable  until  such  time 
as  EPA  takes  action  to  approve  SIP 
revisions  to  amend  or  remove  them. 
This  can  only  be  done  via  Federal 
rulemaking,  which  includes  procedures 
for  public  comment  and  review.  In 
addition,  if  the  state  fails  to  implement 
the  approved  SIP.  Section  179  provides 
for  EPA  to  impose  sanctions. 

EPA  has  recently  promulgated  rules 
for  On-Board  Diagnostics  (OBD)  testing 
provisions  for  1 996  and  newer  vehicles 
in  existing  I/M  programs.  The 
Commonwealth's  currently  approved 
enhanced  I/M  SIP  requires  Pennsylvania 
to  implement  OBD  as  part  of  its  I/M 
program  in  the  Pittsburgh  area  in 
accordance  with  the  Federal  rule.  Any 
changes  the  Commonwealth  makes  with 
respect  to  the  I/M  program  must  ensure 
an  equivalent  level  of  emission 
reductions  as  is  currently  credited. 
Again,  any  changes  made  to  the 
Federally  approved  and  enforceable 
program  would  need  to  go  through 
Pennsylvania's  formal  regulatory 
adoption  process  and  EPA's  SIP 
approval  process,  ensuring  ample  public 
participation  opportunity. 

Likewise,  any  changes  to  the 
Commonwealth's  SIP-approved  NSR 
program  would  need  to  go  through 
Pennsylvania's  formal  regulatory 
adoption  process  and  EPA's  SIP 
approval  process,  ensuring  ample  public 
participation  opportunity.  In  order  to  be 
approvable.  any  such  changes  would 
have  to  ensure  that  the  construction  of 
major  new  sources  and  major 
modifications  in  the  Pittsburgh  area 
would  not  interfere  with  the  approved 
maintenance  plan. 

Furthermore,  any  changes  made  by 
the  Commonwealth  to  SIP  approved 
measures  would  require  EPA  approval 
in  accordance  with  section  110  (1)  of  the 
Act. 

(2)  Comment:  We  received  a  comment 
asserting  that  the  maintenance  plan  is 
not  approvable  because  it  lacks 
enforcement  programs  and 
commitments  of  resources  as  required 
by  the  Act  42  U.S.C.  §  7410(a)(2)(E). 

Response:  EPA  disagrees  with  the 
comraenter's  assertion  that  states  must 


provide  such  information  with  each  SIP 
revision.  See  Wall  v.  EPA,  supra. 
Although  Clean  Air  Act  sections 
110(a)(2)(E)  and  110(a)(2)(C)  do  contain 
these  provisions,  section  110(a)(2)(H)  is 
the  statutory  provision  which  governs 
requirements  for  individual  plan 
revisions  which  States  may  be  required 
to  submit  from  time  to  time.  There  are 
no  cross-references  in  section 
7410(a)(2)(H)  to  either  7410(a)(2)(E)  or 
7410(a)(2)(C).  Therefore,  EPA  concludes 
that  Congress  did  not  intend  to  require 
States  to  submit  an  analysis  of  adequate 
funding  and  enforcement  with  each 
subsequent  and  individual  SIP  revision 
submitted  imder  the  authority  of  section 
110(a)(2)(H).  Once  EPA  approves  a 
State's  SIP  as  meeting  section  110(a)(2), 
EPA  is  not  required  to  reevaluate  that 
SIP  for  each  new  revision  to  the  plan  to 
meet  additional  requirements  in  later 
sections  of  the  Act.  The  Commonwealth 
of  Pennsylvania  had  previously  received 
approval' of  its  110(a)(2)  SIPs.  See 
discussion  in  the  Cincinnati 
redesignation  of  this  issue  (65  FR  37879, 
37881-.37882)  (June  19,  2000).  The  sixth 
circuit  has  upheld  EPA's  interpretation 
in  Wall  V.  EPA,  supra,  at  20-21. 

In  a  final  rulemaking  action  published 
on  February  26.  1985  (50  FR  7772, 
7776),  EPA  approved  Pennsylvania's 
financial  and  manpower  resource 
commitments,  after  having  proposed 
approval  of  these  commitments  on 
February  3,  1983  (48  FR  5096,  5101). 
This  approval  action  reaffirmed  EPA's 
May  20,  1980  (45  FR  33607)  approval  of 
these  resource  commitments  for  the 
Pittsburgh  area  portion  of  the 
Pennsylvania  ozone  nonattainment  SIP. 

Neither  this  commenter  nor  any  other 
person  has  submitted  substantive 
comments  that  would  lead  EPA  to 
separately  analyze  whether  it  should 
call  on  Pennsylvania  to  revise  its  section 
110(a)(2)  SIPs  regarding  enforcement 
and  funding. 

D.  Comments  Related  to  Contingency 
Measures 

(1)  Comment:  Several  conunenters 
assert  that  the  maintenance  plan  lacks 
adequate  contingency  provisions 
including  a  plan  for  the  schedule  of 
adoption,  description  of  measures,  or 
quantification  of  reductions  of  the 
measures  to  be  implemented  should  the 
area  violate  the  standard.  One 
commenter  also  asserts  that  the  plan 
does  not  contain  adequate  provisions  to 
adopt  additional  measures  should 
inventory  tracking  indicate  that  a  future 
violation  is  possible.  The  commenter 
states  that  future  inventory  analyses 
indicating  possible  violations  should 
trigger  the  contingency  measures. 
Commenters  state  that  the  plan  makes 


no  showing  that  the  model  VOC  rules 
currently  under  consideration  for  the 
Philadelphia  nonattainment  area  will 
assure  correction  of  any  violations  in 
the  Pittsburgh  area  and  that  these 
measures  are  only  imder  consideration. 
One  commenter  states  that  the  VOC 
measures  referenced  by  the 
Commonwealth  provide  no  estimation 
of  reductions  that  would  be  achieved  in 
Pittsburgh  should  these  measures  be 
adopted  and  that  adoption  of  these 
measure  could  take  up  to  two  years. 

One  commenter  asserts  that  the 
maintenance  plan  submitted  by  the 
Commonwealth  does  not  contain  a 
mandatory  commitment  to  implement 
all  ozone-control  measures  in  the  SIP 
prior  to  redesignation.  The  commenter 
contends  that  this  commitment  is 
required,  regardless  of  whether  or  not 
the  state  is  currently  implementing  all 
measures  and  EPA  does  not  have  the 
discretion  to  approve  the  maintenance 
plan  without  this  commitment. 

Response:  EPA  disagrees  that  the 
Commonwealth's  maintenance  plan  for 
the  Pittsburgh  area  lacks  adequate 
contingency  provisions  should  the  area 
violate  the  standard.  Page  43  of  the 
maintenance  plan  specifically  states  that 
if  a  violation  occurs,  the  Commonwealth 
will  adopt  additional  emission 
reductions,  as  expeditiously  as 
practicable,  in  accordance  with  the 
Pennsylvania  Air  Pollution  Control  Act 
to  return  the  area  to  attainment  with  the 
health-based  one-hour  ozone  standard. 
Page  44  of  the  maintenance  plan  clearly 
states  that  its  contingency  plan 
measures  include  four  of  the  model 
rules  currently  being  considered  as 
additional  measures  for  the 
Philadelphia  ozone  nonattainment  area. 
The  plan  specifically  states  that  these 
VOC  model  rules  have  the  potential  to 
reduce  emissions  from  specific  types  of 
sources  and  source  operations,  namely 
consumer  products,  portable  fuel 
containers.  Architectural  and  Industrial 
Maintenance  (AIM)  coatings  and  solvent 
cleaning  operations.  The 
Commonwealth  has  provided  to  EPA 
estimations  of  reductions  in  VOC 
emissions  that  would  be  achieved  by 
adoption  of  these  contingency  measures 
in  the  seven-county  Pittsburgh  area. 
This  information  has  been  added  to  the 
docket  for  this  final  rule. 

The  Commonwealth  has  also  supplied 
information  that  sets  forth  the  schedule 
for  adoption  of  regulations  under  the 
Pennsylvania  Air  Pollution  Control  Act, 
and  that  information  has  been  placed  in 
the  docket  of  this  final  action.  The 
schedule  indicates  that  Pennsylvania 
would  move  to  adopt  and  implement 
contingency  measures  within  12  to  24 
months  of  a  violation.  The 
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Commonwealth  has  also  stated  that  the 
contingency  measures  would  be 
implemented  in  accordance  with  the 
requirement  of  section  175A(d)  of  the 
Clean  Air  Act  that  they  "promptly 
correct  any  violation."  As  stated  in  the 
September  4, 1992  Calcagni 
memorandum,  "For  purposes  of  section 
175 A,  a  State  is  not  required  to  have 
fully  adopted  contingency  measures  that 
will  take  effect  without  further  action  by 
the  State  in  order  for  the  maintenance 
plan  to  be  approved.  However,  the 
contingency  plan  is  considered  to  be  an 
enforceable  part  of  the  SIP  and  should 
ensure  that  the  contingency  measures 
are  adopted  expediently  once  they  are 
triggered."  In  light  of  the  language  of  the 
maintenance  plan,  the  supplemental 
information  supplied  by  the 
Conunonwealth,  existing  EPA  guidance 
and  actions  regarding  contingency 
measures  in  other  redesignations,  and 
the  absence  of  any  suggestion  to  the 
contrary  from  the  Commonwealth.  EPA 
is  construing  the  Pittsburgh 
maintenance  plan  as  embodying  a 
commitment  to  adopt  and  implement 
contingency  measures  within  12  to  24 
months  of  a  violation.  The  provisions 
regarding  the  study  and  possible  choice 
of  contingency  measures  in  the  event  of 
an  exceedance  or  increase  in  the 
emissions  inventory  provide  further 
assurance  that  air  quality  problems  that 
might  occur  after  redesignation  vtrill  be 
promptly  corrected. 

In  the  event  of  a  monitored 
exceedance  or  if  periodic  emission 
inventory  updates  reveal  a  greater  than 
10-percent  increase  in  ozone  precursor 
emissions,  the  maintenance  plan  . 
requires  the  Commonwealth  to  evaluate 
whether  additional  emission  controls 
are  needed  to  prevent  a  future  1-hour 
ozone  NAAQS  violation.  EPA  views  this 
commitment  to  be  adequate  and 
enforceable.  This  approach  is  consistent 
with  the  September  4. 1992  Calcagni 
memorandxmi,  which  states  that  the 
maintenance  plan  should  "identify 
specific  indicators,  or  triggers,  which 
will  be  used  to  determine  when  the 
contingency  measure  need  to  be 
implemented.  *  *  *  The  indicators 
would  allow  the  State  to  take  early 
action  to  address  potential  violations  of 
the  NAAQS  before  they  occur."  See 
September  4, 1992,  Calcagni  memo,  p. 
12.  Pennsylvania's  plan  addresses  this 
requirement  by  identifying  two 
occiurences  that  trigger  a  study  to 
evaluate  whether  further  emission 
control  measures  should  be 
implemented.  This  will  allow  the 
Commonwealth  to  take  early  action  to 
address  future  potential  violations.  It 
requires  the  Commonwealth  to  fully 


evaluate  the  ciurent  air  quality  status 
and  control  status  of  the  area,  and 
determine  if,  and  what  level  of,  action 
should  be  implemented  to  prevent 
further  air  quality  deterioration. 

As  to  the  comment  regarding 
implementation  of  SEP  measures  as 
contingency  measures,  EPA  does  not 
believe  that  a  further  commitment  is 
needed  from  the  Commonwealth  to 
implement  as  contingency  measures  all 
ozone  control  measures  in  the  SIP  prior 
to  redesignation.  Section  175(A)(d) 
requires  that  "(sjuch  provisions  shall 
include  a  requirement  that  the  State  will 
implement  all  measures  with  respect  to 
the  control  of  the  air  pollutant 
concerned  which  were  contained  in  the 
State  Implementation  plan  for  the  area 
before  redesignation  of  the  area  as  an 
attainment  area."  There  are  no  measures 
in  the  Pennsylvania  SIP  to  which  the 
section  7505(d)  commitment  language 
could  apply  since  the  Commonwealth 
has  not  sought  to  drop  any  measures 
from  the  portion  of  the  SIP  that  is  being 
implemented.  All  measures  that  are 
either  already  implemented  or 
scheduled  to  be  implemented,  e.g.,  the 
NOX  SIP  call,  are  still  in  the  SIP  and  are 
required  to  be  implemented.  There  is 
thus  no  need  for  the  state  to  commit  to 
further  implementation  in  light  of  the 
fact  that  it  is  required  to  continue  to 
implement  all  measures  contained  in  its 
SIP.  Since  the  section  7505(d) 
requirement  to  implement  all  measure  is 
being  satisfied,  there  is  no  requirement 
for  an  additional  commitment.  The  State 
could  not  make  any  change  in 
implementation  of  these  control 
measures  after  redesignation  without 
EPA  approval  of  a  SIP  revision.  Such  a 
revision  would  have  to  meet  the 
requirements  of  section  110(1)  which 
requires  that  the  revision  could  not 
interfere  vrith  any  applicable 
requirement.  Under  these  cirounstances 
EPA  considers  that  the  requirement  of 
section  7505(d)  is  satisfied. 

With  respect  to  the  NOx  SIP  call, 
which  has  an  implementation  deadline 
in  the  Commonwealth  in  2003,  EPA 
disagrees  that  this  SIP  element  is 
necessary  for  redesignation  (see 
comment(6)),  and  therefore  no 
additional  commitment  is  needed  from 
the  Conunonwealth  regarding  this  SIP 
element. 

(2)  Comment:  A  commenter  asserts 
that  Stage  II  vapor  recovery,  auto 
refinishing,  consumer  products,  and 
AIM  are  listed  as  contingency  measures 
and  this  is  double  counting. 

Response:  Stage  II,  auto  refinishing, 
consumer  products  and  AIM  are  state 
and  Federal  programs  currently 
implemented  in  the  Pittsburgh  area. 
These  programs  have  assisted  in 


bringing  the  area  into  attainment  and 
will  continue  help  the  area  maintain  the 
ozone  NAAQS  and  are  not  listed  as  or 
considered  to  be  contingency  measures. 
There  is  no  "double  counting". 

E.  Comments  Related  to  the  Monitoring 
Data  and  the  Monitoring  Network 

(1 )  Comment:  We  received  comments 
asserting  that  the  three  years  of  data  that 
should  be  analyzed  for  demonstration  of 
attainment  are  1994-1996.  We  also 
received  a  comment  asking  if  the 
Pittsburgh-Beaver  Valley  1999  and  2000 
ozone  data  had  been  Quality  assured. 

Response:  EPA  is  taxing  action  to 
approve  a  determination  of  attaiiunent 
and  a  redesignation  request  and 
maintenance  plan  for  the  Pittsburgh 
area.  The  three  years  of  violation  free 
data  upon  which  the  determination  of 
attainment  is  based,  which  the 
Commonwealth  submitted  to  satisfy  the 
applicable  criteria  for  its  redesignation 
request,  is  the  ozone  data  for  the  1998. 
1999,  and  2000  ozone  seasons.  EPA 
policy  is  to  consider  at  the  most  recent 
3  year  period  to  determine  attainment. 
The  ozone  data  for  the  1998.  1999,  and 
2000  ozone  seasons  fiY>m  the  14  ozone 
monitoring  stations  in  the  Pittsburgh- 
Beaver  Valley  Area  have  been  quality 
assured.  All  data  were  contained  in  the 
EPA  AIRS  Air  Quality  Subsystem  (AQS) 
by  December  4.  2000.  All  data  in  AIRS 
is  quality  assured  prior  to  submittal  to 
AIRS,  as  required  by  40  CFR  58.35(d). 

(2)  Comment:  We  received  comments 
expressing  concern  about  the  removal 
frt>m  service  of  the  Penn  Hills  station 
during  June  2001.  The  comments  assign 
significance  to  the  two  exceedances  that 
this  station  detected  in  1999.  One 
comment  points  out  that  the  station  had 
previously  had  monitored  violations  of 
the  one  hour  NAAQS.  Related 
comments  express  concern  about  the 
adequacy  of  the  ozone  network  operated 
by  PADEP  and  the  Allegheny  County 
Health  Department  (ACHD)  in  the 
Pittsburgh-Beaver  Valley  Area  and  state 
that  there  should  not  be  a  change  or 
substitution  of  any  monitor  until 
attainment  has  been  achieved. 

Response:  Since  the  early  1980's  the 
network  in  the  area  has  satisfied  the 
minimum  federal  requirements  for  the 
number  of  stations  and  types  of  stations  - 
as  set  forth  at  40  CFR  part  58.  At  a 
minimum,  a  network  must  have  two 
stations  in  each  urban  area  with 
population  greater  than  200.000.  40  CFR 
part  58,  Appendix  D,  §  3.4.  The  original 
Pittsburgh-Beaver  Valley  network 
consisted  of  four  stations  in  Allegheny 
County  and  two  stations  each  in 
Washington  County  and  Beaver  County. 

EPA  regulations  contemplate  that  the 
monitoring  network  may  change  over 
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time,  regardless  of  whether  or  not  an 
area  is  currently  designated  as 
attainment.  In  an  effort  to  improve  the 
overall  quality  of  data  from  the 
Pittsburgh-Beaver  Valley  area,  the 
network  has  grown  over  time  from  the 
original  eight  to  thirteen  stations.  This 
growth  was  carried  out  in  accordance 
with  state  and  federal  law  through  a 
process  of  annual  network  reviews  by 
the  PADEP  and  the  Allegheny  County 
Health  Department  (ACHD)  as  required 
by  40  CFR  58.20(d).  EPA  participated  in 
these  reviews  and  network  changes,  as 
required  by  40  CFR  58.21.  EPA  also 
approved  the  annual  network  designs  in 
accordance  40  CFR  58.25.  Past  aimual 
reviews  identified  potential  data  needs 
of  the  Pittsburgh-Beaver  Valley  network. 
In  order  to  address  these  potential  data 
needs,  the  network  has  expanded  to  its 
current  size  of  thirteen  stations.  During 
this  time,  one  of  the  original  monitoring 
stations,  Penn  Hills,  was  retired  from 
service,  and  six  new  stations  were 
added,  for  a  net  growth  of  five  stations 
jduring  the  1990's. 

The  Penn  Hills  station  was  removed 
bom  service  because  of  the  limited 
value  of  the  data  collected  there  since  it 
was  established  in  the  early  1980's. 
Significantly,  this  station  has  not  shown 
a  violation  of  the  ozone  standard  since 
1982.  Furthermore,  the  net  addition  of 
five  monitors  to  the  Pittsburgh-Beaver 
Valley  network  during  the  1990's 
provides  monitoring  coverage  over  an 
area  than  is  inclusive  of  the  area 
previously  monitored  by  Penn  Hills. 
This  resulted  in  the  Penn  Hills  site 
capturing  data  redundant  of  data 
collected  at  other  monitors.  Specifically, 
exceedances  at  the  Penn  Hills  monitor 
were  captured  at  other  stations.  For 
example,  since  1987,  all  unhealthy  days 
detected  at  Penn  Hills,  except  for  June 
19.  1995.  were  captured  by  the 
Brackenridge  station  (or  the  Harrison 
station  which  replaced  Brackenridge  in 
1990).  On  June  19,  1995.  when  the  Penn 
Hills  station  identified  ozone 
exceedances,  the  Lawrenceville  station, 
and  the  Murryville  station,  also  showed 
exceedances.  The  two  days  of 
exceedances  in  1999  detected  at  Penn 
Hills  were  captured  by  three  other 
stations,  Harrison,  Lawrenceville,  and 
Greensburg.  Therefore,  the  closing  of  the 
Penn  Hills  station  will  result  in  no  loss 
of  data. 

(3)  Comment:  We  received  a  comment 
expressing  concern  that  the  Penn  Hills 
station  ozone  data  and  the  South  Fayette 
station  ozone  data  are  no  longer 
reported  on  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  webpage. 

Response:  Tne  PADEP  web  site  does 
not  list  the  Penn  Hills  station  because 


that  station  was  taken  out  of  service  in 
June  2001 .  (See  the  comment  and 
response  provided  at  E.(2))  The 
commenter  found  no  data  for  South 
Fayette,  because  no  exceedances  were 
detected  at  this  operating  station  as  of 
the  date  of  the  commenter's  letter.  There 
are  no  statutory  or  regulatory 
requirements  tbat  PADEP  make  its 
ozone  data  available  on  the  Internet. 
However,  in  service  to  the  citizens  of 
the  Commonwealth,  it  is  PADEP's 
practice  to  provide  daily  information  on 
its  web  page  indicating  those 
monitoring  locations  where  exceedances 
of  the  1-hour  and/ or  8-hour  ozone 
standards  have  occiured  (cautioning 
that  this  information  is  not  based  upon 
data  that  has  been  validated).  If  PADEP 
continues  with  its  current  practice, 
ozone  data  from  the  South  Fayette 
monitor  will  be  reported  on  the  PADEP 
web  site  if  this  monitor  ever  exceeds  the 
ozone  standards. 

(4)  Comment:  Several  commenters 
expressed  doubt  that  the  area  had 
attained  the  standard  and  suggested  that 
violations  in  2001  were  imminent.  One 
commenter  asserts  that  the  fact  that  the 
area  had  violated  the  8-hour  standard 
does  not  speak  well  of  its  being 
redesignated. 

Response:  The  quality  assured  ozone 
data  for  1998.  1999  and  2000  indicate 
that  the  Pittsburgh  area  has  attained  of 
the  1-hour  NAAQS.  Moreover,  the 
preliminary  data  for  the  2001  ozone 
season  indicate,  to  date,  continued 
attainment  of  the  1-hour  standard.  EPA 
does  not  believe  that  violations  of  the  1- 
hour  standard  are  imminent  in  the 
Pittsburgh  area. 

The  Pittsburgh  area's  status  with 
respect  to  the  8-hour  ozone  standard  is 
not  germane  to  the  approval  of  the 
redesignation  request  and  maintenance 
plan  for  the  1-hour  ozone  standard. 

III.  What  Actions  Are  We  Taking? 

We  are  determining  that  the 
Pittsburgh-Beaver  Valley  moderate 
ozone  nonattainment  area  has  attained 
the  NAAQS  for  ozone.  The  Pittsburgh 
area  includes  the  Pennsylvania  counties 
of  Allegheny,  Armstrong,  Beaver,  Butler, 
Fayette.  Washington,  and 
Westmoreland.  On  the  basis  of  this 
determination,  EPA  is  also  determining 
that  certain  attainment  demonstration 
requirements  (section  172(c)(1)),  along 
with  certain  other  related  requirements, 
of  part  D  of  Title  1  of  the  Act, 
specifically  the  section  172(c)(9) 
contingency  measure  requirement,  the 
section  182(b)(1)  attainment 
demonstration  requirement  are  not 
applicable  to  the  Pittsburgh  area. 

We  are  approving  the  redesignation  of 
the  Pittsburgh  area  to  attainment  of  the 


1-hour  ozone  standard  and  we  are 
approving  the  section  175A 
maintenance  plan  as  a  revision  to  the 
Pennsylvania  SIP.  By  approving  the 
Pittsburgh  area  maintenance  plan.  EPA 
is  also  approving  the  Motor  Vehicle 
Emissions  Budgets  contained  in  the 
plan  as  adequate  for  maintenance  of  the 
ozone  NAAQS  and  for  transportation 
conformity  purposes.  These  Motor 
Vehicle  Emissions  Budgets  are  109.65 
tons/day  of  VOC  for  1999,  98.22  tons/ 
day  of  VOC  for  2007,  and  102  tons/day 
of  VOC  for  2011:  for  NOx  the  Motor 
Vehicle  emissions  budgets  are  1 71 .05 
tons/day  for  1999, 129.12  tons/day  for 
2007.  and  115.02  tons/day  for  2011. 

We  are  converting  the  limited 
approval  of  the  NSR  program  in  the 
Commonwealth  to  full  approval 
everywhere  in  the  Commonwealth  with 
the  exception  of  the  Pennsylvania 
portion  of  the  Philadelphia- Wilmington- 
Trenton  ozone  nonattainment  area. 

We  are  approving  the  1990  NOx  base 
year  emissions  inventory  for  the 
Pittsburgh  area. 

IV.  Why  Are  We  Taking  This  Action  To 
Redesignate  the  Area? 

We  are  making  a  determination  that 
the  area  has  attained  tbe  1-hour  ozone 
standard.  EPA  is  basing  this 
determination  upon  three  years  of 
complete,  quality-assured,  ambient  air 
monitoring  data  for  the  1998-2000 
ozone  seasons  that  demonstrate  that  the 
ozone  NAAQS  has  been  attained  in  the 
entire  Pittsburgh  area.  Preliminary  data 
for  the  2001  ozone  season  also  indicates 
that  the  area  continues  in  attainment. 
EPA  believes  that  it  is  reasonable  to 
interpret  provisions  regarding 
attainment  demonstrations,  along  with 
certain  other  related  provisions,  not  to 
require  SIP  submissions  if  an  ozone 
nonattainment  area  subject  to  those 
requirements  is  monitoring  attainment 
of  the  ozone  standard  (i.e.,  attainment  of 
the  NAAQS  is  demonstrated  with  three 
consecutive  years  of  complete,  quality 
assured,  air  quality  monitoring  data). 
See  May  10, 1995,  memorandum  from 
John  Seitz,  and  Sierra  Club  v.  EPA,  99 
F.3.d  1551  (10th  Cir.  1996). 

We  are  approving  the  maintenance 
plan  as  a  revision  to  the  SIP  because  it 
meets  the  requirements  of  section  1 75A 
and  107(d).  We  are  also  redesignating 
the  area  because  three  years  of  ambient 
air  monitoring  data  demonstrate  that  the 
ozone  NAAQS  has  been  attained,  the 
area  has  continued  in  attainment  and 
the  area  has  satisfied  all  other 
requirements  for  redesignation. 
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V.  What  Are  the  Effects  of 
Redesignation  to  Attainment  of  the  1* 
Hour  NAAQS? 

These  actions  determine  that  the  area 
attained  the  1-hour  ozone  standard  and 
that  the  requirements  of  section 
172(c)(1)  and  182(b)(1)  concerning  the 
submission  of  the  ozone  attainment 
demonstration  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measiues  for  reasonable 
further  progress  (RFP)  or  attainment  are 
not  applicable  to  the  area. 

The  redesignation  changes  the  official 
designation  of  the  Pennsylvania 
counties  of  Allegheny,  Armstrong, 
Beaver,  Butler,  Fayette,  Washington, 
and  Westmoreland  from  nonattainment 
to  attainment  for  the  l-hoiu  ozone 
standard.  It  also  approves  a  SIP  revision 
that  puts  into  place  a  plan  for 
maintaining  the  1-hour  ozone  standard 
for  the  next  10  years.  This  plan  includes 
contingency  measures  to  correct  any 
future  violations  of  the  1-hour  ozone 
standard.  By  approving  the  maintenance 
plan,  EPA  is  also  approving  tbe  mobile 
source  emissions  budgets  included  in 
the  plan  for  purposes  of  transportation 
conformity. 

VI.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  This  action  also  redesignates 
an  area  to  attainment,  an  action  that 
affects  the  status  of  a  geographical  area 
and  does  not  impose  any  new  regulatory 
requirements  on  sources.  Redesignation 
of  an  area  to  attainment  under  section 
107(d)(3)(E)  of  the  Clean  Air  Act  does 
not  impose  any  new  requirements  on 
small  entities.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 


Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  action  also  redesignates  an 
area  to  attainment.  The  redesignation 
merely  affects  the  status  of  a 
geographical  area,  does  not  impose  any 
new  requirements  on  sources,  or  allows 
a  state  to  avoid  adopting  or 
implementing  other  requirements,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  CAA.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  CAA. 
Additionally,  redesignation  is  an  action 
that  affects  the  status  of  a  geographical 
area  but  does  not  impose  any  new 
requirements  on  sources.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  nUe  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  18,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action,  to 
redesignate  the  Pittsburgh  area  to 
attainment  of  the  1-hour  ozone  NAAQS, 
approve  a  10-year  maintenance  plan, 
convert  the  New  Source  Review 
program  to  full  approval,  approve  the 
NOx  base  year  inventory,  and  approve 
Motor  Vehicle  Emissions  Budgets,  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607  (b)(2)). 

List  of  Subiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 
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Dated:  October  3.  2001. 
Thomas  C,  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  parts  52  and  81  are  amended 
'as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(188)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

(C)*    *    * 

(188)  Revisions  to  the  Pennsylvania 
Regulations  including  a  10-year  ozone 
maintenance  plan  for  the  Pittsburgh- 
Beaver  Valley  area,  submitted  on  May 
21,  2001  bv  the  Pennsvlvania 


Department  of  Environmental 
Protection. 

(i)  Incorporation  by  reference.         ' 

(A)  Letter  dated  May  21,  2001 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
transmitting  the  maintenance  plan  for 
Pittsburgh-Beaver  Valley  Area. 

(B)  The  Pittsburgh-Beaver  Valley  Area 
ozone  maintenance  plan  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection,  effective  May 
15.  2001.  This  plan  establishes  motor 
vehicle  emissions  budgets  for  VOCs  of 
109.65  tons/day  for  1999,  98.22  tons/ 
day  for  2007,  and  102  tons/day  for  2011. 
This  plan  also  establishes  motor  vehicle 
emissions  budgets  for  NOx  of  171.05 
tons/day  for  1999,  129.12  tons/day  for 
2007,  and  115.02  tons/day  for  2011. 

(ii)  Additional  material.  Remainder  of 
State  Submittal  pertaining  to  the 
revision  listed  in  paragraph  (c](188)(i)  of 
this  action. 

3.  Section  52.2036  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraph  (m)  to  read  as  follows: 


§  52.2036    1 990  base  year  emission 
inventory. 

***** 

(m)  EPA  approves  the  1990  NOx  base 
year  emission  inventory  for  the 
Pittsburgh-Beaver  Valley  area, 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  March  22, 1996  and  supplemented 
on  Februar>'  18,  1997. 

§52.2037    [Amended] 

4.  In  §  52.2037  remove  and  reserve 
paragraph  (b)(1). 

PART  81— (AMENDED] 

1 .  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  In  §81.339,  the  table  for  Ozone  (1- 
Hour  Standard)  is  amended  by  revising 
the  entry  for  the  "Pittsburgh-Beaver 
Valley  Area"  to  read  as  follows: 

§81.339    Pennsylvania. 


Pennsylvania— Ozone  (1-hour  standard) 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date^ 


Type 


PittstHjrgh-Beaver  VaHey  Area: 


Allegheny  County 

Armstrong  County 

Beaver  County  

Buller  County  

Fayette  County  

Washington  County  .... 
Westmoreland  County 


October  19.  2001  Attainment 

October  19,  2001  Attainment 

October  19,  2001  Attainment 

October  19,  2001  Attainment 

October  19.  2001  Attainment 

October  19,  2001  Attainment 

October  19,  2001  Attainment 


'  This  dale  is  November  15,  1990  unless  otherwise  noted. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  81 
[CA05»-fOA;  FRL-7087-11 

Clean  Air  Act  Rnding  of  Attainment; 
Caiifomia-lmpeiial  Valley  Planning 
Area;  Particulate  Matter  of  10  Microns 
or  Less  (PM-10)  I 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
find  that  the  State  of  California  has 


established  to  EPA's  satisfaction  that  the 
Imperial  Valley  Planning  Area  (Imperial 
County),  a  PM-10  moderate 
nonattainment  area,  would  have 
attained  the  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter  of  ten  microns  or  less  (PM-10)  by 
the  applicable  Clean  Air  Act  (CAA  or 
the  Act)  attainment  date,  December  31, 
1994,  but  for  emissions  emanating  from 
outside  the  United  States,  i.e.,  Mexico. 
As  a  result  of  this  final  action.  Imperial 
County  will  not  be  subject  to  a  finding 
of  failure  to  attain  and  reclassification  to 
serious  at  this  time  and  will  remain  a 
moderate  PM-10  nonattainment  area. 
EFFECTIVE  DATE:  This  action  is  effective 
on  November  19,  2001. 
ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  9  office  during  normal 


business  hours.  U.S.  Environmental 
Protection  Agency,  Region  9,  Air 
Division,  Planning  Office  (AIR-2),  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

Electronic  Availability:  This 
document  is  also  available  as  an 
electronic  file  on  EPA's  Region  9  Web 
Page  at  http://www.epa.gov/region09/ 
air. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lo,  U.S.  Environmental  Protection 
Agency,  Region  9,  Air  Division, 
Planning  Office  (AIR-2),  75  Hawthorne 
Street,  San  Francisco,  California  94105, 
(415)  744-1287,  lo.doris@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Imperial  County  is  a  moderate  PM-10 
nonattainment  area  located  on  the 
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California  border  with  Mexico,  with  a 
December  31, 1994  attainment  deadline. 
Under  CAA  section  188(b)(2)(A), 
moderate  PM-10  nonattainment  areas 
must  be  reclassified  as  serious  by 
operation  of  law  after  the  statutory 
attainment  date  if  the  Administrator 
finds  that  the  area  has  failed  to  attain 
the  NAAQS.  However,  CAA  section 
179(B){d)  provides  that  any  area  that 
establishes  to  the  satisfaction  of  EPA 
that  it  would  have  attained  the  PM-10 
NAAQS  by  the  applicable  attainment 
date  but  for  emissions  emanating  fi-om 
outside  the  United  States  shall  not  be 
subject  to  the  provisions  of  CAA  section 
182(b). 

Imperial  County  and  the  California 
Air  Resources  Board  submitted  evidence 
that  the  County  would  have  attained  the 
PM-10  NAAQS  but  for  transport  from 
Mexico.  The  primary  information 
prepared  bv  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD)  is 
"Imperial  County  PM-10  Attainment 
Demonstration"  (hereafter  referred  to  as 
the  "179B(d)  demonstration")  which 
was  transmitted  to  EPA  by  the 
California  Air  Resources  Board  (CARB) 
on  July  18,  2001  letter  from  Michael  P. 
Kenny,  Executive  Officer,  CARB,  to  Ms. 
Laura  Yoshii.  Acting  Regional 
Administrator,  EPA  Region  9). 

Pursuant  to  CAA  section  188(b)(2)(B) 
of  the  Act,  EPA  must  publish  a  notice 
in  the  Federal  Register  identifying  those 
areas  that  failed  to  attain  the  standard 
and  reclassifying  the  areas  to  serious. 
On  August  6,  2001 ,  EPA  issued  two 
alternative  proposals: 

(1)  To  find  that  the  State  of  California 
had  established  to  EPA's  satisfaction 
that  Imperial  County,  a  PM-10  moderate 
nonattainment  area,  would  have 
attained  the  NAAQS  PM-10  by  the 
applicable  Clean  Air  Act  attainment 
date,  December  31,  1994,  but  for 
emissions  emanating  from  outside  the 
United  States,  i.e,,  Mexico. 

(2)  Alternatively,  to  find  that  Imperial 
County  did  not  attain  the  PM-10 
NAAQS  by  its  CAA  mandated 
attainment  date.  This  proposed  finding 
was  based  on  monitored  air  quality  data 
for  the  PM-10  NAAQS  during  the  years 
1992-1994.  A  final  action  would  result 
in  a  reclassification  to  serious  PM-10 
nonattainment  for  Imperial  County. 

These  proposed  alternative  actions 
were  published  in  a  Federal  Register 
notice  (66  FR  42187)  on  August  10,  2001 
(proposed  rule  or  notice  of  proposed 
rulemaking,  NPR).  The  30-day  public 
comment  period  ended  on  September 
10,  2001.  EPA  requested  public 
comments  on  both  proposals  and 
received  ten  comment  letters  fitim  the 
following: 


•  Sierra  Club/Earthjustice  Legal  Defense 
Fund  (David  S.  Baron,  Attorney) 

•  Imperial  County  Air  Pollution  Control 
District  (Stephen  L.  Birdsall,  Air 
Pollution  Control  Officer) 

•  Congressman  Duncan  Hunter,  U.S. 
House  of  Representatives, 
Washington,  D.C.  20515-0552 

•  Imperial  Valley  Vegetable  Growers 
Association  (Lauren  S.  Grizzle, 
Executive  Director) 

•  Imperial  County  Farm  Bureau  (Lauren 
S.  Grizzle,  Executive  Director) 

•  California  Farm  Bureau  Federation 
(Cynthia  L.  Cory,  Director, 
Environmental  Affairs) 

•  Mar  Vista  Farms,  Inc.  (Michael  B. 
Cox,  President) 

•  Nisei  Farmers  League  (Manuel  Cunha, 
Jr.,  President) 

•  California  Cotton  Ginners  and 
Growers  Association  (Roger  A.  Isom, 
Vice  President  &  Director  of  Technical 
Services) 

•  Granite  Construction  Company  (Jeff 
Mercer,  Area  manager) 

All  of  the  commenters  supported  EPA's 
proposed  finding  of  attainment  pursuant 
to  section  179B(d)  of  the  CAA,  except 
for  the  Sierra  Club/EarthJustice  Legal 
Defense  Fund  (Sierra  Club). 

While  the  Sierra  Club  raises  some 
important  issues,  EPA  was  aware  of 
these  issues  prior  to  the  proposed 
rulemaking  and  has  not  been  convinced 
by  Sierra  Club  that  the  State's  179B(d) 
demonstration  is  inadequate  and  that 
the  finding  of  nonattainment  and 
reclassification  to  serious  should  be 
finalized.  Thus,  EPA  is  finalizing  its 
action  to  find  that  the  State  of  California 
has  established  that  Imperial  County 
would  have  attained  the  NAAQS  for 
.  PM-10  by  the  applicable  CAA 
attainment  date,  December  31,  1994,  but 
for  emissions  emanating  from  Mexico. 
Today's  rulemaking  provides  EPA's 
responses  to  public  conunents  and 
finalizes  EPA's  proposed  action. 

n.  Public  Comments  and  EPA 
Responses 

A.  Sierra  Club/EarthJustice  Legal 
Defense  Fund  (David  S.  Baron, 
Attorney) 

Comments  were  submitted  by  the 
Earthjustice  Legal  Defense  Fund  on 
behalf  of  the  Sierra  Club.  In  general,  the 
Sierra  Club  opposes  our  proposed 
finding  of  attainment  and  asserts  that 
the  1 79B{d)  demonstration  does  not 
adequately  demonstrate  attainment  but 
for  the  emissions  emananting  ft-om 
Mexico.  The  Sierra  Club  believes  we 
must  finalize  our  proposed  finding  of 
nonattainment  and  reclassification  to 
serious  PM-10  nonattainment  for 
Imperial  County. 


1.  CAA  Requires  Modeling 

The  Sierra  Club's  first  group  of 
comments  address  the  need  for  a 
modeling  demonstration.  The  Sierra 
Club  asserts  that  air  quality  modeling  is 
a  requirement  under  CAA  Section 
179B(d)  and  that  in  order  to  qualify  for 
a  179B(d)  waiver,  the  state  must  make 
a  showing  that  is  the  equivalent  of  an 
attainment  demonstration  which  the  Act 
and  EPA's  own  regulations  and 
guidelines  require  to  be  based  on  air 
quality  modeling.  The  Sierra  Club  then 
discusses  how  the  State's  air  quality 
modeling  does  not  adequately 
demonstrate  attainment  of  the  24-hour 
and  aimual  PM-10  NAAQS  due  to 
deficiencies  with  the  modeling 
inventory  and  modeling  assumptions 
which  are  summarized  in  EPA's 
responses  below. 

EPA 's  response:  EPA  disagrees  with 
the  Sierra  Club  that  a  CAA  Section 
179(B)(d)  waiver  must  be  based  on  air 
quality  modeling.  CAA  section  179B(d) 
does  not  require  air  quality  modeling  for 
PM-10  nonattainment  areas  at 
international  borders,  and  EPA's 
guidance  relating  to  serious  PM-10 
nonattainment  areas  suggests  modeling 
as  one  of  five  methods  that  may  be  used 
to  determine  attainment  but  for 
international  transport. '  In  issuing 
guidance  on  CAA  section  179(B),  EPA 
considered  it  appropriate  to  grant  states 
more  flexibility  in  making  the  "but-for" 
attainment  determination  for  border 
areas  due  to  the  special  difficulties  that 
can  be  encountered  at  these  areas. 

For  example,  it  may  be  particularly 
difficult  for  States  to  acquire  the 
necessar>'  input  data  for  a  valid 
modeling  analysis,  including  monitored 
meteorological  and  air  quality  data, 
accurate  speciated  emissions 
inventories  with  temporal  and  spatial 
breakdown,  and  information  on  day- 
specific  emissions,  when  such  data 
must  be  collected  in  areas  outside  of  the 
U.S.  The  acquisition  of  such  data  is 


'  EPA's  guidance  ap|)ear«  in  "Slate 
Implementation  Plans  for  Serious  PM-10 
Nonattainment  Areas,  and  Attainment  Date  Waivers 
for  PM-10  Nonattainment  Areas  fJenerally; 
Addendum  to  the  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean  Air  Act 
Amendments  of  1990."  59  FR  41998.  August  16. 
1994.  The  guidance  lists  5  types  of  information  that 
could  be  used  lo  qualify  for  Irealment  under  section 
179B,  and  provides  that  'Stales  may  use  one  or 
more  of  these  types  of  information  or  other 
techniques,  depending  on  their  feasibility  and 
applicability,  lo  evaluate  the  impact  of  emissions 
emanating  from  outside  the  U.S.  on  the 
nonattainment  area."  The  C^neral  Preamble  gijes  on 
lo  note  that  "the  first  3  examples  do  not  require  the 
Stale  lo  obtain  information  frtim  a  foreign  coimlry." 
Only  the  fifth  method  employs  modeling.  59  FR 
42001.  As  discussed  in  tht  proposed  action,  the 
Slate  submitted  information  addressing  each  of  the 
5  methods.  66  FR  42189-90. 


53108  Federal  Register / Vol.  66.  No.  203 /Friday,  October  19,  2001 /Rules  and  Regulations 


resource  intensive  both  in  terms  of 
money  and  expert  staff  time,  and  the 
exercise  may  consume  years  of 
preparatory  work  and  then  require 
additional  time  and  expense  for  quality 
assurance  and  data  preparation  and 
analysis.  In  cases  where  the  critical 
modeling  input  data  are  not  available  or 
are  incomplete  or  inaccurate,  EPA 
believes  that  Congress  could  not  have 
intended  to  disallow  areas  horn 
presenting,  and  EPA  from  approving, 
non-modeling  evidence  of  "attainment 
but  for  transport." 

Although  modeling  input  data  were 
recognized  to  be  sparse,  the  State's 
179B(d)  demonstration  did  attempt  to 
address  each  of  the  5  allowable 
approaches  specified  in  the  General 
Preamble,  including  an  air  quality 
modeling  "but-for"  attainment 
demonstration  for  both  the  annual  and 
24-hour  PM-10  NAAQS. 

As  discussed  in  the  proposed  rule. 
EPA  did  not  base  the  proposed  finding 
of  attainment  for  the  24-hour  PM-10 
NAAQS  on  the  State's  air  quality 
modeling  demonstration.  The  sensitivity 
of  the  24-hour  PM-1 0  NAAQS  to  the 
modeling  inputs,  coupled  with  the  lack 
of  model  validation,  led  EPA  to 
conclude  that,  unlike  the  annual  PM-10 
NAAQS,  the  air  quality  modeling  could 
not  be  relied  upon  for  the  24-hour  PM- 
10  NAAQS  attainment  demonstration. 
Instead.  EPA  based  its  finding  of 
attainment  for  the  24-hour  PM-10 
NAAQS  on  the  State's  analysis  of 
monitoring  sites,  meteorological 
conditions  (which  involves  an  analysis 
of  spatial  plots,  wind  roses  and  back 
trajectories)  and  inventory  estimates  for 
both  sides  of  the  border.  EPA  believes 
that  these  are  valid  alternative  methods 
for  determining  attainment  but  for 
international  transport  (see  General 
Preamble  at  59  FR  42001). 

For  the  annual  PM-10  NAAQS,  model 
performance  assessment  also  raises 
issues,  although  these  concerns  are  less 
than  for  the  24-hour  NAAQS  because 
day-specific  modeling  inputs  and 
predictions  are  not  needed.  Moreover,  to 
determine  whether  or  not  Imperial 
County  would  have  attained  the  annual 
PM-10  NAAQS  but  for  international 
transport  does  not  require  modeling 
precision,  due  to  the  fact  that  the  annual 
arithmetic  mean  concentrations  for 
1992-1994  are  only  slightly  above  the 
annual  PM-10  NAAQS  (51  ^g/m'  at 
Brawley  and  56  \ig/m*  at  Calexico 
Dichot-fcrant  Street).  All  that  is  required 
of  the  model  in  support  of  a  "but  for  " 
demonstration  is  evidence  that  at  least 
a  small  portion  of  the  monitored 
concentrations  was  due  to  transport  of 
pollution  from  Mexico. 


2.  Adequacy  of  the  State's  Emissions 
Inventory  Input  to  the  Modeling 

The  Sierra  Club  comments  that  the 
State's  modeling  inventory  is 
insufficient  because  it  was  not 
developed  for  PM-10  modeling,  does 
not  reflect  peak  PM-10  levels,  is  not  a 
"current"  and  "accurate"'  inventory,  and 
does  not  contain  data  on  actual  PM-10 
.emissions,  but  is  based  on  the  SCOS 
inventory  which  is  adjusted  with 
invalid  assumptions  (i.e.,  percentage  of 
TSP  that  is  PM-10  and  correlation  of 
PM-10  emissions  to  population). 

EPA  Response:  While  the  modeling 
inventory  for  Imperial  County  was  not 
developed  specifically  for  PM-10 
modeling,  it  does  include  PM-10 
emissions  and  represents  the  best 
available  inventory  at  this  time.  As 
discussed  in  EPA's  Technical  Support 
Document  (TSD)  for  the  proposed  rule, 
the  modeling  inventory  was  derived 
from  the  Southern  California  Ozone 
Study  (SCOS)  modeling  inventory  for  a 
typical  summer  day.  Seasonal 
adjustments  were  made  to  the 
inventory,  and  the  inventory  was  scaled, 
based  on  population  changes,  for  the 
years  1992  to  1994.  The  use  of  this 
modeling  inventory  to  represent  average 
annual  PM-10  concentrations  is  an 
acceptable  approach,  but  the  use  of  this 
modeling  inventory  to  represent  peak 
PM-10  days  is  less  reliable  because 
emissions  of  PM-10  are  likely  to  be 
higher  than  the  seasonal  average  on 
peak  days.  In  other  words,  this 
inventory  is  more  reliable  for  the 
determining  attainment  of  the  annual 
PM-10  NAAQS  than  for  the  24-hour 
PM-10  NAAQS. 

EPA  does  not  agree  that  the  modeling 
inventory  is  insufficient  because  it  is 
based  on  the  SCOS  inventory  and 
adjustments  made  to  that  inventory  (i.e., 
percentage  of  TSP  that  is  PM-10  and 
correlation  of  PM-10  emissions  to 
population).  As  discussed  above,  the 
modeling  inventory  developed  is  the 
best  available  inventory  and  information 
at  this  time.  In  order  to  develop  a 
modeling  inventory  for  Imperial  County, 
the  State  took  the  SCOS  modeling 
inventory  and  made  adjustments  to 
reflect  the  PM-10  emissions  in  Imperial 
county.  For  example,  the  SCOS 
inventory  included  emissions  of  total 
suspended  particulates  (TSP).  PM-10  is 
a  subset  of  TSP.  In  order  to  to  adjust  for 
the  SCOS  inventory  for  PM-10 
emissions,  the  State  used  an  adjustment 
factor  of  1.93  which  is  based  on  a 
comparison  of  the  1997  SCOS  inventory 
to  Imperial  County's  1995  PM-10 
emissions  inventory  (best  available  PM- 
10  inventory).  The  State  also  adjusted 
the  inventory  for  changes  in  the 


population  since  the  "vast  majority  of 
PM-10  emission  in  Imperial  County  are 
from  area  sources  such  as  unpaved 
roads,  paved  roads  and  agriculture."  - 
While  these  may  not  be  the  most  precise 
adjustment  techniques  for  the  Imperial 
Count}'  PM-10  modeling  inventory. 
EPA  believes  these  adjustments  are 
reasonable  for  the  annual  PM-10 
NAAQS. 

In  general,  there  are  many 
uncertainties  in  developing  PM-10 
inventories.  This  is  partly  due  to 
intrinsic  variability,  but  also  because 
socioeconomic  surrogate  data  and 
location-specific  data  needed  to  build  a 
spatially  and  temporally  resolved 
inventory  is  sometimes  not  available. 
However,  EPA  believes  that  the  fugitive 
PM-10  emission  estimates  and  the 
modeling  that  uses  them  are  an 
adequate  basis  for  this  action.  The  State 
is  continuously  improving  and  updating 
inventory  information.  The  inventory 
used  in  the  State's  demonstration 
represents  the  best  available  PM-10 
inventory  for  the  1992-1994  timeframe. 

3.  Background  Concentration  in  the 
Model 

The  Sierra  Club  comments  that  there 
is  no  basis  for  using  the  annual 
background  concentration  of  25  jig/m' 
and  that  it  is  "the  product  of  pure 
speculation." 

EPA  Response:  The  background 
concentration  level  was  based  on  a 
frequency  distribution  analysis  of 
measured  PM-10  concentrations  at 
monitors  in  the  Imperial  County  and 
Mexicali  fi-om  1992  to  2000. '  EPA 
believes  the  25  Jig/m'  background 
concentration  level  is  a  conservative 
level. 

4.  Secondary  Particles  in  the  Model 

The  Sierra  Club  comments  that  the 
State's  modeling  demonstration 
includes  no  analysis  for  secondary 
particle  formation. 

EPA  Response:  While  there  is  no 
specific  discussion  of  secondary 
particulates  in  EPA's  proposed  rule  (66 
FR  42187),  the  analysis  provided  by  the 
state  did  accoimt  for  the  formation  of 
secondary  particulates.  See  Imperial 
County  PMlO  Attainment 
Demonstration.  Chapter  IIl.B,  page  4.  In 
addition  the  Imperial  Valley/Mexicali 
Cross  Border  PM-10  Transport  Study 
(Transport  Study)  provides  a  filter 
analysis  which  indicates  that  secondary 


'  See  the  State's  1 79B(d)  demonstration  (Chapter 
III.B.  Modeling  Emissions  Inventory)  for  more 
detailed  information  on  the  how  the  State's 
modeling  inventory  was  developed. 

'See  the  State's  179B(d)  demonstration  (Chapter 
III.O.  Background  Concentrations)  for  more 
information. 
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particulates  are  measured  in  the  range  of 
2  to  4  Hg/m-'  for  secondary  ammonium 
sulfates  and  2  to  3  ng/m'  for  secondary 
ammonium  nitrates  (Transport  Study, 
Summary  and  Conclusion,  page  9-5) 
and  are  thus  a  small  portion  of  the 
particulate  matter  in  Imperial  County. 

5.  Proof  That  Mexico  Emissions  Impact 
U.S.  Monitors  and  Adequacy  of 
Alternative  Demonstration 

The  Sierra  Club  asserts  that  the  state 
has  failed  to  demonstrate  that  PM-10 
violations  in  Imperial  County  are 
actually  being  caused  by  emissions  from 
Mexico  and  that,  even  if  air  quality 
modeling  was  not  required,  the  state's 
"alternative"  179B(d)  demonstration 
(i.e.,  based  on  analysis  of  wind  patterns 
and  population  densities)  is  grossly 
inadequate.  The  Sierra  Club  believes 
that  the  State's  analysis  of  wind  patterns 
and  population  densities  does  not  show 
that  any  quantifiable  amount  of 
particulates  traveled  to  the  U.S. 
monitors,  let  alone  any  amount  that 
would  contribute  to  nonattainment  and 
that  there  is  nothing  in  the  record 
relating  to  an  actual  amoimt  of  PM-10 
emissions  traveling  from  Mexico  to 
Imperial  County.  Also,  the  Sierra  Club 
states  that  the  Imperial  Valley/Mexicali 
Cross  Border  PM-10  Transport  Study 
(Transport  Study),  which  indicates  that 
international  transport  is  not  always  the 
cause  of  PM-10  violations,  were  not 
refuted  and  are  more  reliable  than  the 
more  recent  analysis  by  the  state  which 
the  Sierra  Club  claims  to  be  speculative. 
Finally,  the  Sierra  Club  asserts  that 
there  is  no  analysis  of  the  PM-10 
transport  to  Imperial  County's  border 
bom  places  other  than  Mexico  (i.e.,  on 
the  U.S.  side). 

EPA's  response:  The  State's  179B(d) 
demonstration,  which  includes  a 
detailed  analysis  of  spatial  plots,  wind 
roses  and  back  trajectories  for  each  of 
the  PM-10  exceedance  days  during 
1992-1994,  provides  the  best  qualitative 
analysis  of  the  emissions  frtim  Mexico 
possible  for  the  Imperial  County  area  for 
the  period  in  question.  Filter  analyses 
often  can  provide  more  specificity  on 
where  the  monitoring  emissions  are 
coming  from  but,  since  the  types  of  PM- 
lO sources  are  similar  on  both  sides  of 
the  border,  analysis  of  the  Imperial 
County  samples  would  not  show  what 
portion  of  the  catch  originated  on  the 
Mexican  side  of  the  border.'* 


The  Sierra  Club  suggests  that  the 
analyses  found  in  the  State's  179B(d) 
demonstration  prove  nothing  about 
whether  or  not  emissions  from  Mexico 
are  impacting  U.S.  monitors.  EPA 
believes  that  given  the  available 
information,  the  State  has  made  a  good 
argument  that  Imperial  County  is  being 
impacted  by  Mexico  emissions. 
Additional  activities  (tracer  studies,  air 
monitoring  studies,  establishment  of 
more  meteorology  stations  at  border) 
could  have  been  conducted,  but  it  is  not 
now  possible  to  create  information  frtim 
new  studies  for  the  1992-1994 
timeframe.  Thus,  EPA  believes  that  the 
State's  179B(d)  analysis  of  spatial  plots, 
wind  roses  and  back  trajectories 
provides  the  best  determination  of  PM- 
lO emissions  transport  from  Mexico. 

EPA  does  not  have  to  refute  the 
Transport  Study  results  in  order  to  make 
this  finding  of  attainment  but  for 
international  transport.  As  discussed  in 
the  proposed  rule,  the  additional 
windfield  analyses  (Attachment  2  to 
EPA's  TSD,  Additional  windroses  and 
windfields  for  January  25,  1993) 
provided  a  more  detailed  analysis, 
supplementing  information  from  the 
Transport  Study.^  The  Transport  Study 
is  simply  an  effort  to  collect  air  quality 
data  on  exceedance  days  and  analyze 
the  data  based  on  wind  direction  and 
speed,  and  the  study  is  thus  very  similar 
to  the  analyses  found  in  the  State's 
demonstration.  The  Transport  Study 
indicates  that  several  of  the  exceedance 
days  appear  to  have  stagnant  wind 
conditions  (1/19/93,  1/25/93.  7/7/94, 
10/17/94  and  12/16/94),  but  the  States 
demonstration  uses  more  meteorological 
data  and  finds  evidence  that  transport 
from  Mexico  is  likely  even  with  the 
stagnant  conditions  at  the  surface.  For 
each  of  the  exceedances.  the  State's 
analysis  took  into  account  additional 
information  not  included  in  the 
Transport  Study.  This  information 
included:  (a)  The  number  of  hours  with 
southerly  wind  directions  that  have  the 
potential  to  carry  emissions  frttm 
Mexico  into  Imperial  County;  (b)  the 
back  trajectories  and  back  trajectories 
based  on  upper-air  synoptic  wind  data, 
which  show  the  existence  of  much 
higher  winds  from  the  south  that  are  de- 
coupled frt}m  the  surface  stagnant 
conditions,  and  (c)  the  windroses 
developed  for  all  meteorological 
stations,  suggesting  that  emissions  from 


*  As  discussed  in  the  proposed  rule,  the  1992- 
1993  Imperial  Valley/Mexicali  Cross  Border  PM-10 
Transport  Study  (Final  Report,  lanuary  30.  1997) 
includes  an  analysis  of  the  particles  collected  in 
areas  within  Imperial  County  where  violations  have 
been  recorded.  'This  sample  analysis  determined 
that  geological  dust  (70-90%),  motor  vehicle 
exhaust  (10-15%)  and  vegetative  burning  (10%) 


account  for  the  highest  contribution  to  PM-10 
concentrations.  These  are  the  predominant 
emissions  sources  on  both  sides  of  the  border.  Thus, 
the  filter  analysis  by  itself  could  not  be  used  to 
determine  the  extent  to  which  violations  might 
result  from  international  transport. 

^See  Attachment  2  to  EPA's  TSD.  Additional 
windroses  and  windfields  for  lanuary  25. 1993. 


Mexico  likely  contributed  to  the 
concentrations  measured  at  Brawley. 
Based  on  this  additional  information 
and  the  further  analyses,  the  State 
concluded  that  Imperial  County  would 
not  have  violated  the  PM-10  NAAQS 
but  for  transport  from  Mexico.  In 
weighing  the  "but-for"  evidence,  EPA 
also  considered  it  important  to  consider 
the  relatively  low  level  of  the  24-hour 
exceedances  (162  ng/m').  175  Mg/m\ 
165  ng/m\  159  ng/m',  and  153  Mg/m')- 
EPA  concedes  that  information  is  not 
available  to  determine  with  confidence 
the  exact  quemtity  of  PM-10  coming 
from  Mexico,  but  EPA  continues  to 
believe  that  the  State  has  diligently 
collected  and  analyzed  available 
evidence  and  has  successfully 
demonstrated  for  each  of  the  exceedance 
days  the  probability  that  Imperial 
County  would  not  have  violated  the 
NAAQS  but  for  the  emissions  emanating 
from  Mexico. 

Finally,  EPA  believes  that  there  were 
insufficient  data  to  support  a  modeling 
assessment  of  the  potential  for  long 
range  transport  from  the  South  coast  or 
other  California  areas  to  Mexico  and 
back  again  to  Imperial.  The  Sierra  Club 
presents  no  evidence  that  there  is 
transport  from  U.S.  sources  outside  of 
Imperial  County.  Even  if  evidence 
existed  that  the  Imperial  County 
monitors  were  being  impacted  by  long 
range  transport  from  within  the  U.S., 
such  evidence  would  not  invalidate  the 
State's  demonstration  that  Imperial 
County  would  have  attained  the 
NAAQS  but  for  emissions  emanating 
from  Mexico. 

6.  Emissions  Inventories 

The  Sierra  Club  asserts  that  the 
comparison  of  emissions  inventories 
between  Imperial  and  Mexicali  is 
inadequate  due  to  the  uncertainty  in  the 
Mexicali  inventory,  that  the  Mexicali 
inventory  has  not  been  analyzed  for 
transportability  of  particles  and  that  the 
emissions  inventory  for  Imperial  County 
has  never  been  approved  by  EPA,  and 
thus  cannot  be  used  to  support  a  "but- 
for"  finding. 

EPA 's  response:  The  comparison  of    ■ 
Imperial  and  Mexicali  emissions  was 
intended  to  provide  support  for  the 
attainment  finding.  EPA  agrees  that 
there  is  uncertainty  in  the  Mexicali 
inventory,  however.  EPA  also  believes  it 
is  useful  to  examine  all  available  data 
for  this  attainment  finding.  Even  if  the 
Mexicali  emissions  were  one-half  of 
257.  as  suggested  by  the  Sierra  Club,  the 
emissions  in  the  city  of  Mexicali  (200 
square  miles)  would  be  about  half  of  the 
emissions  in  all  of  Imperial  County 
(4060  square  miles),  but  the  emissions 
density  in  Mexicali  would  still  be  much 


53110 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001 /Rules  and  Regulations 


greater  than  in  Imperial  County.  As  fcU' 
as  determining  the  transportability  of 
emissions  from  Mexicali,  as  discussed 
above  and  in  the  proposed  rule,  filter 
analyses  have  been  examined  for  the 
border  area  and  provided  some 
information  on  the  particles 
characteristics.  Finally,  as  discussed 
above,  the  emission  inventories  used  in 
the  State's  1 79B(d)  demonstration  are 
the  most  current  and  best  available.  EPA 
plans  to  take  action  on  the  inventories 
when  they  are  submitted  as  part  of  the 
State  Implementation  Plan  (SIP)  for 
Imperial  County. 

7.  Post- 1994  Exceedances 

The  Sierra  Club  asserts  that  the 
179B{d)  determination  is  inadequate 
because  it  fails  to  consider  the  post-1994 
exceedances.  The  Sierra  Club  states  that 
the  post-1994  exceedances  are 
numerous,  in  some  cases  extreme,  and 
relevant  to  the  attainment  but  for 
international  transport  determination. 

EPA  s  response:  EPA  belie\'es  that  the 
post-1994  exceedances  are  irrelevant  to 
the  determinations  at  issue.  The 
statutory  attainment  date  for  the 
Imperial  County  PM-10  moderate 
nonattainment  area  is  December  31. 
1994.  EPA  believes  the  State's  179B(d) 
demonstration  adequately  demonstrates 
attainment  by  examining  the  air  quality 
data  from  1992-1994.  If  this, 
demonstration  is  adequate, 
reclassification  to  serious  is  not 
required.  Section  188(b)(2)  provides 
that:  "Within  6  months  following  the 
applicable  attainment  date  for  a  PM-10 
nonattainment  area,  the  Administrator 
shall  determine  whether  the  area 
attained  the  standard  by  that  date.  If  the 
Administrator  finds  that  any  Moderate 
Area  is  not  in  attainment  after  the 
applicable  attainment  date  *   *   *"  the 
area  shall  be  reclassified.  While  the 
second  sentence  of  section  188(b)(2) 
contains  the  language  quoted  by  the 
commentor  "is  not  in  attainment  after 
the  applicable  attainment  date."  it  is 
clear  that  in  the  context  of  the  first 
sentence  of  the  provision,  which  is  the 
sentence  that  establishes  the  duty  to 
make  an  attainment  determination,  the 
duty  is  to  "determine  whether  the  area 
attained  the  standard  by  that  date 
(referring  to  the  phrase  "applicable 
attainment  date"  in  the  opening  clause 
of  the  sentence]."  Thus.  EPA's  duty  is 
to  determine  whether  the  area  attained 
by  its  attainment  date  and  the  language 
in  the  second  sentence  regarding  a 
finding  after  the  attainment  date  may 
reasonably  be  interpreted  as  referring  to 
the  date  the  finding  is  made,  which 
would  necessarily  be  after  the 
attainment  date,  not  to  the  date  used  in 
the  determination  as  the  benchmark  for 


determining  attainment.  The  question  of 
whether  an  area  should  be  reclassified 
is  considered  along  with  whether  an 
area  has  achieved  attainment  by  the 
attainment  date.  Thus,  the  air  quality 
data  from  the  years  1992-1994  are  the 
relevant  data  for  determining  whether 
Imperial  County  should  be  reclassified 
to  serious. 

8.  SIP  Requirements 

Finally,  the  Sierra  Club  asserts  that  a 
179B(d)  waiver  cannot  be  granted  unless 
all  moderate  area  SIP  requirements  (e.g., 
RACM,  RACT.  New  Source  Review,  etc.) 
are  being  met. 

EPA 's  response:  As  discussed  in  the 
EPA's  proposal,  this  rulemaking  does 
not  address  the  SIP  requirements  for 
Imperial  County  but  only  the  question 
of  whether  or  not  the  State  has 
established  that  Imperial  County 
attained  the  NAAQS  by  December  31. 
1994,  but  for  international  transport. 
CAA  section  179B(d)  states  that  "any 
State  that  establishes  to  the  satisfaction 
of  the  Administrator  *   *   *  that  such 
State  has  attained  the  national  ambient 
air  quality  standard  for  (PM-IO)  by  the 
applicable  attainment  date,  but  for 
emissions  emanating  from  outside  of  the 
United  States,  shall  not  be  submit  to  the 
provisions  of  section  7512(b)(2)  *   *   *" 
which  requires  reclassification  upon 
failure  to  attain.  This  provision  does  not 
require  a  SIP  submittal  in  order  for  the 
waiver  to  be  granted.  EPA  is  currently 
working  with  the  Imperial  County  Air 
Pollution  Control  District  and  the 
California  Air  Resources  Board  on 
developing  an  approvable  State 
Implementation  Plan  for  Imperial 
County.  A  draft  of  this  plan  was  issued 
for  public  review  in  )uly  2001. 

B.  Other  Comments  Supporting  EPA 's 
Final  Action 

Besides  the  Sierra  Club,  all  of  the 
commentors  support  EPA's  finding  of 
attainment  but  for  international 
transport  and  are  extremely  opposed  to 
the  finding  of  nonattainment  and 
reclassification  to  a  serious  PM-10 
nonattainment  area.  Commentors 
discussed  the  overwhelming  pollution 
problem  coming  from  Mexico,  the 
measures  their  industries  have  taken  to 
reduce  pollution  and  that  it  would  be 
unfair  to  impose  additional  controls  on 
sources  in  Imperial  County.  The 
Imperial  County  Air  Pollution  Control 
District  also  provided  additional 
technical  analysis  supporting  the 
methods  used  in  the  State's  179B(d) 
demonstration. 

III.  Summary  of  Final  Action 

EPA's  proposed  rule  (66  FR  42187) 
discusses  how  the  State's  179B(d) 


demonstration  is  based  on  a 
competently  collected  and  examined  set 
of  the  relevant  available  information, 
and  reaches  a  reasoned  conclusion  that 
each  of  the  1992-94  exceedances,  which 
are  only  slightly  above  the  NAAQS. 
would  likely  not  have  occurred  without 
pollutant  transport  from  Mexico. 

In  summary,  EPA  continues  to  believe 
that  CAA  section  1 79B(d)  does  not 
mandate  a  modeling  demonstration,  and 
that  the  State  has  provided  evidence 
sufficient  to  show  that,  but  for 
international  transport  of  PM-10. 
Imperial  County  would  have  attained 
the  annual  and  24-hour  PM-10  NAAQS 
by  the  December  31. 1994  deadline. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  E.O.  12866.  58  FR  51735 
(October  4.  1993).  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  OMB  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(0. 
including.  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way.  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
therof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  the  final 
finding  of  attainment  pursuant  to  CAA 
section  179B(d)  would  result  in  none  of 
the  effects  identified  in  section  3(f).  A 
finding  of  attainment  under  section 
179B(d)  of  the  CAA  does  not  impose 
any  additional  requirements  on  an  area. 
This  actions  does  not,  in-and-of-itself. 
impose  any  new  requirements  on  any 
sectors  of  the  economy. 

B.  Executive  Order  1321 1 

The  final  finding  of  attainment  under 
CAA  179B(d)  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22.  2001))  because 
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it  is  not  a  significant  regulatory  actions 
under  Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  final  finding  of  attaiiunent  under 
CAA  179B(d)  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  "Federalism," 
(64  FR  43255,  August  10,  1999)  revokes 
and  replaces  Executive  Orders  12612, 
"Federalism,"  and  12875,  "Enhancing 
the  Intergovernmental  Partnership." 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensiire  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial     < 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 


The  final  finding  of  attainment  will 
not  have  substantial  direct  effects  on 
California,  on  the  relationship  between 
the  national  government  and  California, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  stated  above, 
a  finding  of  attainment  under  section 
179B(d)  of  the  CAA  does  not  impose 
any  additional  requirements  on  an  area. 
This  action  does  not,  in-and-of-itself, 
impose  any  new  requirements  on  any 
sectors  of  the  economy.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
final  action. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2(X)0).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  final  finding  of  attainment  under 
CAA  179B(d)  does  not  have  tribal 
implications.  For  the  reasons  discussed 
above,  the  final  action  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

As  discussed  above,  the  final  finding 
of  attainment  under  CAA  179B(d)  does 
not  impose  additional  requirements  on 
small  entities.  Therefore,  I  certify  that 
this  final  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

With  respect  to  EPA's  final  finding  of 
attainment  under  CAA  179B(d).  EPA 
notes  that  this  actions  in-and-of  itself 
establishes  no  new  requirements. 
Furthermore,  EPA  is  not  directly 
establishing  any  regulatory 
requirements  that  may  significantly 
impact  or  uniquely  affect  small 
governments,  including  tribal 
governments.  Thus,  EPA  is  not  obligated 
to  develop  under  section  203  of  UMRA 
a  small  government  agency  plan. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
•  law  or  otherwise  impractical. 
EPA  believes  that  VCS  are 
inapplicable  to  today's  final  action 
because  they  do  not  require  the  public 
to  perform  activities  conducive  to  the 
use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
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report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  18, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  81 

Enviromriental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  October  9.  2001. 
Sally  Seymour, 

Acting  Rffgional  Administrator.  Region  IX. 
jFR  Doc.  01-26406  Filed  10-18-01:  8:45  am) 
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FEDERAL  EMERGENCY- 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-O-7515] 


Changes  in  Flood  Elevation 
Detennlnatlons 

AGENCY:  Federal  Emergency 
Management  Agenc\',  FEMA. 
-ACnON:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  horn  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 


Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington,  DC  20472, 
(202)  646-3461 .  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  information:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NHP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 


community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policie?  rstablished  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CKR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 

Chief  executive  offk»r 

Effective  date  of 

1 

Community 

published 

of  community 

modification 

number 

Florida;  Duval 

City  of  Jackson- 

August 8,  2001 ;  August 

The  Honorable  John  A.  Delaney. 

'  August  1,2001  

A 

]  120077D&E 

ville. 

1      15,  2001;  F/nanaa/ 
News  and  Daily  Record. 

Mayor  of  the  City  of  Jackson- 
ville,   117   West   Duval    Street. 
Suite  400,  Jacksonville.  Flonda 
32202 

Georgia:  Gwinnett 

Unincorporated 

August  23,  2001;  August 

''  Mr.  Wayne  Hill,  Chairman  of  the 

i  Novemt)er29,  2001  .. 

1  130322D 

Areas. 

30,  2001 ;  Gwinnett 
Daily  Post 

Gwinnett  County  Board  of  Com- 
missioners, Justk:e  and  Adminis- 

•     tratk)n  Center,  75  Langley  Drive. 

1      Lawrenceville,  Georgia  30045 

Kentucky:  Whitley 

City  of  Williams- 

August 17,  2001;  August 

I  The     Honorable     Bill     Nighben, 

August  10,  2001  ..: 

210228D 

burg. 

24.  2001 ;  Times  Trit>- 
une. 

,      Mayor  of  the  City  of  Williams- 
1      burg,   P.O.   Box   119.  Williams- 
1      burg,  Kentucky  40769 

Maine:  York 

Town  of  Alfred  ... 

■  September  27,  2001;  Oc- 
1     tober  4,  2001 ;  The  San- 
1      ford  News. 

;  Mr.  Perley  Yeaton.  Chairperson  of 
the  Board  of  Selectmen  for  the 
Town  of  Alfred,  P.O.  Box  667, 
Alfred.  Maine  04001. 

'  September  19.  2001 

230191C 

Mississippi:  Madi- 

City of  Ridgeland 

j  May  17,  2001;  May  24. 
2001 ;  Madison  County 

The  Honorable  Gene  F  McGee. 
Mayor  of  the  City  of  Ridgeland. 

May  10,  2001   

280110  D 

son. 

1     Journal. 

P.O  Box  217,  Ridgeland,  Mis- 
sissippi 39158. 

North  Carolina: 

Wake 

Town  of  Cary 

August  2.  2001 ;  August  9, 
2001 ;  The  Cary  News. 

The  Honorable  Glenn  D.  Lang. 
Mayor  of  the  Town  of  Cary,  318 
North  Academy  Street,  P  0.  Box 
8005.  Cary,  North  Carolina 
27512. 

July  26.  2001  

370238D 

Dare  

Unincorporated 

August  23,  2001 ;  August 

Mr.  Moncie  L    Daniels.  Chairman 

August  16,  2001  

375348E 

Areas. 

30,2001;  Coastland 
Times 

of  the  Board  of  Commissioners, 
P.O.  Box  1000.  Manteo,  North 
Carolina  27954. 

Wake 

Town  of  Gamer 

July  18..  2001;  July  25. 
2001;  The  News  and 
Ot)server 

Ms.  Mary  Lou  Rand,  Town  Man- 
ager, PO  Box  446,  900  Sev- 
enth Avenue,  Gamer,  North 
Carolina  27529. 

July  11.2001  

■ 

370240  D 

Gaston  

City  of  Gastonia 

August  29,  2001;  Sep- 
tember 5,  2001 ;  The 
Gaston  Gazette. 

Mayor  of  the  City  of  Gastonia. 
PO.  Box  1748.  181  South 
Street.  Gastonia.  North  Carolina 
28053-1748. 

December  5.  2001  

3701000 

Wake 

City  of  Raleigh 

July  18.  2001;  July  25. 
2001 ;  The  News  and 
Oljserver 

The  Honorable  Paul  Y.  Coble, 
Mayor  of  the  City  of  Raleigh. 
P.O.  Box  590.  222  West  Hargett 
Street.  Raleigh,  North  Carolina 
27602. 

July  11,2001  

370243  D 

Wake 

Unincorporated 

July  18,  2001;  July  25, 

Mr.   David  Cooke.   Wake  County 

July  11,2001  

370368  D 

Areas. 

2001;  The  News  and 
Ot}sen/er. 

Manager,  Suite  1100,  337  South 
Salistxjry  Street,  Raleigh,  North 
Carolina  27602. 

Ohio:  Wan-en  

City  of  Mason  .... 

September  5.  2001;  Sep- 
tember 12.2001;  Pulse- 
Joumal. 

The  Honorable  John  McCuriey, 
Mayor  of  the  City  of  Mason.  202 
West  Main  Street.  Mason.  Ohio 
45040. 

August  30,  2001  

390559C 

South  Carolina: 

Lexington  

City  of  Columbia 

August20,  2001:  August 
27.2001;  The  State 

The  Honorable  Robert  0  Cole, 
Mayor  of"  the  City  of  Columbia, 
P.O.  Box  147.  Columbia.  South 
Carolina  29201 

August  13.  2001  

4501 72D 

Lexington  

Unincorporated 

August  20,  2001;  August 

Mr.     Bmce     Rucker,     Lexington 

August  13,  2001  

4501 29D 

Areas. 

27.2001;  The  State. 

County  Council  Chairman,  212 
South  l^ke  Drive.  Lexington. 
South  Carolina  29072. 

Tennessee:  Sul- 

Town of  Kings- 

August  23,  2001 ;  August 

The   Honorable   Jeanette   Blazier. 

August  16,  2001  

470184D 

livan. 

port. 

30.2001;  Kingsport 
Times. 

Mayor  of  the  City  of  Kingsport. 
225  West  Center  Street.  City 
Hall,  Kingsport,  Tennessee 
37660-4237 

Virginia:  Rocking- 

Unincorporated 

September  21,  2001; 

Mr.   Pabk)  Cuevas,   Chairman   of 

October  12,  2001  

510133B 

ham. 

Areas. 

Daily  News  Record. 

the  Board  of  .Supervisors,  Rock- 
ingham County  P.O.  Box  1252 
Harrisonburg.  Virginia  22801 . 
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(Catalog  of  Federal  Domestic  Assistance 
No.  83.100.  "Flood  Insurance") 

Dated:  October  9.  2001. 
Robert  F.  Shea, 
Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  01-26424  Filed  10-18-01:  8:45  ami 
BILUNG  CODE  C71S-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 


agency:  Federal  Emergency 
Management  Agency,  (FEMA). 
action:  Final  rule. 

SUMMARY:  Modified  Base  (1-percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
hisurance  Rate  Maps  ((FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
commimity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  Usted  in  the 
table  below. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief,  Hazards 
Study  Branch,  Hazard  Mapping  and 
Risk  Assessment  Division,  FEMA,  500  C 
Street,  SW.,  Washington.  DC  20472. 
(202)  646-3461  or  (e-mail) 
matt.miller@fema.gov. 

SUPPtfMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  BFEs  for  each  community 
listed.  These  modified  elevations  have 
been  published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 


Acting  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  BFEs  are  not  listed  for 
each  community  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs.  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pmsuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premiimi  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  wilh  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration,  certifies  that  this  rule  is 
exempt  fi-om  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART65-[AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§65.4    [AmendMl] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Arkansas:  Wash- 
ington (FEMA 
Docket  No. 
7602). 

Oklahoma:  (FEMA 
Docket  No. 
7602). 


City  of  Springdale 


City  of  Edmood 


Dates  and  names  of 

newspaper  where  rx}tk» 

was  put)<ished 


April  20.  2001,  April  27, 
2001 .  The  Morning 
News  of  Norttiwest  Ar- 
kansas. 

May  17,  2001,  May  24, 
2001 ,  The  Edmor)d  Sun. 


Chief  executive  offk%r 
of  community 


The  Honorabte  Jerre  Van  Hoose, 
Mayor,  City  of  Springdale.  201 
Spring  Street,  Springdale.  Artcansas 
72764. 

The  Honorat)te  Bob  Rudkin.  Mayor, 
City  of  Edmond,  P.  O.  Box  202, 
Edmond,  Oklahoma  73083. 


Effective  date  of 
modificatk>n 


July  27.  2001 


August  23.  2001 


Community 
number 


050219 


400252 
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State  and  county 


Oklahoma: 

Pottawatomie 

(FEMA  Docket 

No.  7602). 
Texas:  Dallas  and 

Collin  (FEMA 

Docket  No. 

7602). 
Texas:  Tarrant  and 

Ellis  (FEMA 

Docket  No. 

7602). 
Texas:  Harris 

(FEMA  Docket 

No.  7604). 


Location 


City  of  Shawr)ee 


City  of  Gariand 


Dates  and  names  of 

newspaper  where  notice 

was  published 


City  of  Grand  Prai 
rie. 


Unincorporated 
Areas. 


1 


April20,  2001,  April  27. 
2001 .  The  Shawnee 
News-Star 

April  12,  2001,  April  19, 
2001 ,  Gariand  News. 


April  19,  2001,  April  26. 
2001,  Arlington  Morning 
News.. 

May  18,  2001,  May  25, 
2001 ,  Houston  Chron- 
icle. 


Chief  executive  offk»r 
of  community 


The  Honorable  Chris  Harden,  Mayor, 
City  of  Shawnee,  P.O.  Box  1448, 
Shawnee,  Oklahoma  74802. 

The  Honorable  Jim  Spence.  Mayor, 
City  of  Gariand,  200  North  5fh 
Street,  P.O.  Box  469002,  Gariand. 
Texas  76042-9002 

The  Honorable  Charles  England, 
Mayor,  City  of  Grand  Prairie,  317 
College  Street.  P.O.  Box  534045. 
Grand  Prairie,  Texas  75055-4045. 

The  Honorable  Robert  Eckels,  Harris 
County  Judge.  1001  Preston 
Street,  Suite  911,  Houston,  Texas 
77002. 


Effective  date  of 
modification 


July  27,  2001 


July  19.  2001 


March  29.  2001 


Community 
number 


400178 


485471 


485472 


August  9,  2001    ....     480287 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  October  3,  2001. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  01-26426  Filed  10-18-01:  8:45  am) 
BILUNG  CODE  671»-M-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-P-7606] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  (FEMA). 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1 -percent-annual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents. 

DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  prior  to 
this  determination  for  the  listed 
communities. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  reconsider  the  changes. 
The  modified  BFEs  may  be  changed 
during  the  90-day  period. 


ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community'.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief.  Hazards 
Study  Branch.  Hazard  Mapping  and 
Risk  Assessment  Division,  FEMA.  500  C 
Street.  SW.,  Washington,  DC  20472. 
(202)  646-3461  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  know  ledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Fart  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NHP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 


existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  exc:luded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator ior  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  fustice 
Reform. 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 
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List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  record  keeping 
requirements. 

Accordingly.  44  CFR  Part  65  is. 
amended  to  read  as  follows: 


PART65-{AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq. 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Arkansas:  Pope  ....    City  of  Russellville 


Illinois: 
Lake 


Win 


Indiana:  Howard  ... 

Iowa:  Black  Hawk 
Missouri:  Marion  .. 


Net>raska:  Lan- 
caster. 


Ohio:  Summit 


Oklahoma:  Jeffer- 
son. 

Texas: 

Tan-ant  


Harris 


Hams 


Harris 


Denton 


Tarrant 


Tarrant 


Village  of  Lake  Zu- 
rich. 


Dates  and  name  of  news- 
paper wfiere  notice  was 
published 


Unincorporated 
Areas. 

Unincorporated 
Areas. 


City  of  Cedar  Falls 


Unincorporated 
Areas. 


City  of  Lincoln 


City  of  Twinsburg 


City  of  Waurika 


City  of  Haltom  City 


UnirKorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Houston  .... 

Town  of  Little  Elm 

City  of  rjorth  Rk;h- 
land  Hills. 


City  of  North  Reh- 
land  Hills. 


August  21 ,  2001 ,  August 
28,  2001,  The  Courier. 


August  16,  2001,  August 
23,  2001 ,  Lake  Zurich 
Courier. 

July24,  2001,  July  31, 
2001 ,  The  Chicago 
Sun-Times. 

July20,  2001,  July  27, 
2001,  Kokomo  Tribune. 


July24,  2001,  July  31, 
2001 .  Waterioo  Cedar 
Falls  Courier 

August  1 ,  2001 ,  August  8, 
2001 ,  Palmyra  Spec- 
tator. 

April  19,  2001,  April  26, 
2001 ,  LirKOln  Journal 
Star. 

August  9,  2001 ,  August 
16,  2001,  The 
Twinsburg  Bulletin. 

Julys,  2001,  July  12, 
2001 .  Waurika  News- 
Democrat 

July24,  2001,  July  31, 
2001 ,  Fort  Worth  Star- 
Telegram. 

August  16,  2001.  August 
23,  2001 ,  Houston 
Chronicle. 

August  21 ,  2001 .  August 
28,  2001.  Houston 
Chronicle. 

August  21,  2001.  August 
28,  2001,  Houston 
Chronicle. 

July  12,  2001,  July  19, 
2001 ,  Deonton  Record- 
Chronicle. 

Juty24.  2001,  July  31, 
2001 ,  Fort  Worth  Star- 
Telegram. 

August  23,  2001 ,  August 
30,2001,  Fort  Worth 
Star-Telegram. 


Chief  executive  officer 
of  community 


Effective  date  of 
modification 


The  Honorable  Raye  Tumer,  Mayor, 
City  of  Russellville,  P.  O.  Box  428, 
Russellville,  Arionsas  72801 . 

The  Honorable  James  Krischke. 
Mayor,  Village  of  Lake  Zurich,  70 
East  Main  Street,  Lake  Zurich,  Illi- 
nois 60047. 

Mr.  Joseph  L.  Mikan,  County  Execu- 
tive, Will  County,  302  North  Chi- 
cago Street,  Joliet,  Illinois  60432. 

Mr.  John  Hart>augh,  President,  How- 
ard County,  Board  of  Commis- 
sioners, 230  North  Main,  Kokomo, 
Indiana  46901 . 

The  Honorable  Jon  Crews,  Mayor, 
City  of  Cedar  Falls,  220  Clay 
Street,  Cedar  Falls,  Iowa  50613. 

Mr.  Lyndon  Bode,  Presiding  Commis- 
sioner, Marion  County,  100  South 
Main.  Street,  Palmyra,  Missouri 
63461. 

The  Honorable  Don  Wesely.  Mayor. 
City  of  Lincoln,  555  South  10th 
Street,  Room  208,  Lincoln,  1^ 
braska  68508. 

The  Honorable  Katherine  Procop, 
Mayor,  City  of  TwinstHjrg,  10075 
Ravenna  Road,  Twinsburg,  Ohio 
44087. 

The  HonoraWe  Biff  Eck,  Mayor,  City 
of  Waurika,  122  South  Main, 
Waurika,  Oklahoma  73573. 

Mr.  Joel  A.  Guen-ero,  Floodplain  Ad- 
ministrator, City  of  Haltom  City, 
5024  Broadway  Avenue,  Haltom 
City,  Texas  76117. 

The  Honorable  Robert  Eckels,  Harris 
County  Judge,  1001  Preston 
Street.  Suite  911,  Houston.  Texas 
77002. 

The  Honorable  Robert  Eckels.  Harris 
County  Judge,  1001  Preston 
Street,  Suite  911,  Houston.  Texas 
77002. 

The  Honorable  Lee  P.  Brown,  Mayor, 
City  of  Houston,  P.  O.  Box  1562, 
Houston,  Texas  77251-1562. 

The  Honorable  Jim  Peltey,  Mayor, 
Town  of  Little  Elm,  P.  O  Box  129. 
Little  Ehn,  Texas  75068. 

Ttie  Honorable  Charies  Scoma, 
Mayor,  City  of  North  Rk:hland  Hills, 
P.  O  Box  820609,  North  Rnhland 
Hills,  Texas  76182. 

The  Honorable  Charies  Scoma. 
Mayor.  City  of  North  Rrchland  Hills. 
P.  O.  Box  820609.  North  Rrchland 
Hills,  Texas  76182. 


July  30,  2001 


July  18,  2001 


Community 
No. 


October  30,  2001 
June  27.  2001  .... 

June  22.  2001  ... 
July  9.  2001   

March  13,  2001  . 


November  15, 
2001. 


October  11,2001 


October  30,  2001 


November  22. 
2001. 


November  27. 
2001. 


November  27. 
2001. 

October  18.  2001 
October  30,  2001 

July  31,  2001  


050178 


170376 


170695 


180414 


190017 


290222 


315273 


390534 


400076 


480599 


480287 


480287 


480296 


481152 


480607 


480607 
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State  and  county 


Tarrant 


Tarrant 


Harris 


Location 


Dates  and  name  of  news- 
paper where  notice  was 
published 


City  of  Richland 
Hills. 


City  of  Southtake 


July  24.  2001,  July  31, 
2001,  Fort  Worm  Star- 
Telegram. 

August  3,  2001 .  August 
10,2001,  Fort  Worth 
Star-Telegram 


City  of  Tomball  '  July  25.  2001.  August  1. 

2001,  Tomball  Magnolia 
Tribune. 


Chief  executive  offk»r 
of  community 


Effective  date  of 
modification 


Community 
No 


Mr.  John  W.  Cherry,  P.E.,  Director. 
Dept.  of  Public  Worths,  City  of  Rich- 
land Hills.  6700  Rena  Drive,  Rich- 
land Hills.  Texas  76118. 

The  Honorable  Rick  Stacy.  Mayor 
City  of  Southlake.  1400  Main 
Street  Suite  270.  Southlake.  Texas 
76092. 

The  Honorable  Hap  Harrington 
Mayor,  City  of  Tomball.  401  West 
Martlet  Street,  Tomball,  Texas 
77375-4645. 


October  30.  2001       480608 


November  9,  2001      480612 


October  31   2001        480315 


(Catalog  of  Federal  Domestic:  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  October  3,  2001. 

Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

|FR  Doc.  01-2642.=;  Filed  10-18-01;  8:45  am) 

BILUNG  CODE  671B-04-P 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief,  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  Federal 


Emergency  Management  Agencv.  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevatipns  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insiu^nce  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  for  Federal 
Insurance  and  Mitigation 


Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
ProtectionAct  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory- 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform. 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19.367. 
3  CFR.  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.1 1  are  amended  as 
follows: 
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Source  of  flooding  and  locatioo 


FLORIDA 


iWeptti  in 
feet  above 

around. 

'Elevation 

in  feet 

(NGVD) 


Daytona  Beach  (City), 
Volusia  County  (FEMA 
Docket  No.  7311)  | 

Atlantic  Ocean:  ' 

Approximately  450  feet  north- 
east of  the  intersection  of 
Harvey  Avenue  and  Ocean 
Avenue  South 

Approximately  300  feet  east 
of  ttie  intersection  of  Hart- 
ford Avenue  and  Atlantic 

Avenue  North  j 

Intracoastal  Watenvay:  j 

Approximately  500  feet  west 
of  tfie  intersection  of  Glen- 
view  Boulevard  and  Halifax 
Avenue  North  

Approximately  700  feet  east 
of  the  intersection  of  San 
Juan  Avenue  and  North 

Beach  Street 

-8-19  Canal  Tributary  No.  7: 

At  confluence  with  B-19 
Canal  

Approximately  150  feet  up- 
stream of  Beville  Road/ 

State  Route  400  

B-19  Canal: 

Approximately  1.100  feet  up- 
stream of  the  confluence  ol 
B-19  Canal  Tributary  No 
3  with  B-19  Canal 

Approximately  100  feet  up- 
stream of  State  Route  400 
Tomoka  River 

Approximately  0.8  mile  dowr*- 
stream  of  Eleventh  Street 

Approximately  400  feet 
downstream  of  Interstate  4 

Maps  available  for  Inspection 

at  Daytona  Beach  Public 
Works  Complex,  Engineering 
Department.  950  Bellevue 
Avenue,  Daytona  Beach, 
Flonda. 

Daytona  Beach  Strares 
(City),  Volusia  County 
(FEMA  Docket  No.  7311) 

Atlantic  Ocean: 

Approximately  400  feet  east 
of  the  intersection  of  Ridge 
Road  and  Atlantic  Avenue 
South  

Approximately  500  feet  east 
of  the  intersection  of  Van 
Avenue  and  Atlantic  Ave- 
nue South  l. 

Intracoastal  Watenvay: 

Approximately  400  feet  west 
of  the  intersection  of  Rich- 
ards Lane  and  Peninsula 
Drive  South 

At  tt)e  intersection  of  Demon 
Street  and  Peninsula  Drive 
South  - 


Maps  available  for  inspection 

at  ttie  City  of  Daytona  Beach 
Shores  City  Hall.  Building  Di- 
vision. 3050  South  Atlantic 
Avenue.  Daytona  Beach. 
Florida. 


•10 
•13 

•5 

•8 

•30 
•30 

•29 

•30 

•14 
•25 


•10 
•12 

•6 
•6 


Source  of  flooding  and  location 


#Oepth  in 
feet  above 

ground. 

"Elevation 

In  feet 

(NGVD) 


Edgewater  (City),  Volusia 
County  (FEMA  Docket  No. 
7311) 

Indian  River  North/lntracoastal 

Waterway: 

Just  on  the  Easterly  side  of 
the  intersection  of  Boston 
Road  and  Riverside  Drive 

Approximately  100  feet  east 
ol  the  intersection  of 
Knapp  Avenue  and  River- 
side Drive  South  


Maps  available  for  Inspection 

at  the  City  of  Edgewater 
Planning  Department,  104 
North  Riverside  Drive, 
Edgewater.  Florida. 

Holly  Hill  (City),  Volusia 
County  (FEMA  Docket  No. 
7311) 

Intracoastal  Watenvay: 
At  the  intersection  of  High 
Street  and  Burieigh  Ave- 
nue   

Approximately  100  feet  east 
of  the  intersection  of  1 5th 
Place  and  Riverside  Drive 

Maps  available  for  inspection 

at  the  Holly  Hill  City  Hall, 
1065  Ridgewood  Avenue, 
Holly  Hill,  Florida. 


Smyrna  Beach  (City), 
Volusia  County  (FEMA 
Docket  No.  7311) 

Atlantic  Ocean: 

Approximately  400  feet  east 
of  the  intersection  of  3rd 
Avenue  East  and  Atlantic 
Avenue  South 

Approximately  0.8  mile  north 
of  the  intersection  of  Pe- 
ninsula Avenue  North  and 

Ocean  Drive  

Indian  River  Nortti/lntracoastal 

Waterway: 

At  the  intersection  of  Ocean 
Drive  and  Peninsula  Ave- 
nue North 

Approximately  1 ,500  feet 
east  of  the  intersection  of 
Conrad  Drive  and  Redland 
Drive  


Maps  available  for  inspection 

at  the  New  Smyma  City  Hall, 
210  Sams  Avenue,  New 
Smyma  Beach.  Florida. 


Oak  Hill  (City).  Volusia 
County  (FEMA  Docket  No. 
7311) 

Atlantic  Ocean: 
Approximately  120  feet  east 
of  the  intersection  of  State 
Route  A1A  and  Volusia 
County/Oak  Hill  corporate 
limits  


•6 

•7 


•10 


•12 


•9 


•11 


Source  of  flooding  and  location 


Approximately  500  feet  from 
the  southern  Volusia  Coun- 
ty/Oak Hill  corporate  limits 
along  State  Route  A1A 
north,  then  approximately 

350  feet  east  

Indian  River  North/lntracoastal 

Waterway: 

Approximately  1 ,500  feet 
southwest  of  the  intersec- 
tion of  South  Street  and 
State  Route  A1A  in  Volusia 
County  

Approximately  500  feet  east 
of  the  intersection  of  Chey- 
enne Drive  and  Golden 

Bay  Boulevard  

Maps  available  for  inspection 

at  the  Oak  Hill  City  Hall,  234 

South  U.S.  Highway  1 .  Oak 

Hill,  Florida. 


#Oepth  in 
feet  above 

ground. 

*Elevatk>n 

In  feet 

(NGVD) 


l^ 


Ormond        Beacti 
Volusia     County 
Docket  No.  7311) 

Atlantic  Ocean: 

Approximately  350  feet  east 
of  the  intersection  of  Ann 
Rustin  Drive  and  Ocean 
Shore  Boulevard 

Approximately  600  feet  east 
of  the  intersection  of  Har- 
vard Drive  and  Florence 

Street 

Halifax  River/lntracoastal  Wa- 
terway: 

At  the  intersection  of  John 
Anderson  Drive  and  St. 
Mart(  Circle  

Approximately  100  feet  east 
of  the  intersection  of  Se- 
ville Street  and  Beach 
Street  South  

Approximately  200  feet  west 
of  intersection  of  John  An- 
derson Drive  and  Bucking- 
ham Drive  

Tomoka  River: 

Approximately  1.1  miles 
downstream  of  contluerKe 
of  Thompson  Creek 

Approximately  1,500  feet  up- 
stream of  State  Route  40  .. 
Misner  Brancti: 

At  confluence  with  Tomoka 
River  

Approximately  100  feet  up- 
stream of  Handy  Avenue  .. 
Uttle  Tomoka  River 

At  confluence  with  Tomoka 
River  

At  State  Route  40  

Groover  Branch: 

At  confluence  with  Tonrioka 
River  approximately  1 ,300 
feet  downstream  of 
Tynf*er  Run  Road 

Approximately  340  feet  up- 
stream of  Tymber  Creek 

Road  North  

Thompson  Creek: 

Approximately  470  feet 
downstream  of  U.S.  Route 
1  North 

Approximately  0.45  mile  up- 
stream of  Tomoka  Avenue 


■12 


•8 


•10 


•12 


•7 

•4 

•5 
•10 

•8 

•15 


•10 
•28 


•20 
•10 

•7 
•8 


Source  of  flooding  and  k)catk>n 


Maps  available  for  inspection 

at  Omnond  Beach  City  Hall, 
Planning  Department,  22 
South  Beach  Street,  Room 
104,  Ormond  Beach  Florida. 


Ponce  Inlet  (Town),  Volusia 
County  (FEMA  Docket  No. 
7311) 

Atlantic  Ocean: 

Approximately  300  feet  east 
of  the  intersection  of  Old 
Carriage  Road  and  Atlantic 
Avenue  South 

Approximately  750  feet  east 
of  the  Beach  Street  and 
Atlantic  Avenue  South 

intersection  

Intracoastal  Waterway: 

At  the  intersection  of  Maura 
Court  and  Peninsula  Drive 
South  

Approximately  2.500  feet 
south  of  the  intersection  of 
Beach  and  Sailfish  Drive  ... 

Maps  available  for  inspection 

at  the  Ponce  Inlet  Town  Hall, 
4680  South  Peninsula  Drive, 
Ponce  Inlet,  Fk)rida. 


Port  Orange  (City),  Volusia 
County  (FEMA  Docket  No. 
7311) 

8-79  Canal: 

Approximately  300  feet  up- 
stream of  confluence  with 
Spruce  Creek  

Approximately  1 50  feet 
downstream  of  the  con- 
fluence of  B-1 9  Canal 
Tributary  No.  5  with  B-19 

Canal  

B-19  Canal  Tributary  No.  2: 

At  the  confluence  with  B-19 
Canal  

Approximately  1 ,500  feet  up- 
stream of  confluence  with 

B-19  Canal 

Intracoastal  Waterway: 

At  the  intersection  of  River- 
view  Lane  and  Simpson 
Avenue  .'. 

At  tfie  intersectkjn  of 
Portobello  Drive  and  River- 
side Drive  

Maps  available  for  inspection 

at  the  Port  Orange  City  Hall, 
1000  City  Center  Circle,  Port 
Orange,  Florida. 


(City), 
FEMA 


(FE 


Soutti        Daytona 
Volusia     County 
Docket  No.  7311) 

Intracoastal  Waterway: 
At  the  intersection  of  Sea  Isle 
Circle  and  Palnietto  Ave- 
nue   

Approximately  600  feet  east 
of  the  intersection  of  Ven- 
ture Drive  and  U.S.  Route 
1  (Rkjgewood  Avenue 
South)  


Wepth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•10 

•12 

•7 
•9 


•5 

•29 
•28 
•28 

•6 

•9 


•6 


•8 


Source  of  fkxxJing  and  kx^tion 


Approximately  125  feet 
southwest  of  the  intersec- 
tion of  Reed  Canal  Road 
and  Ridgewood  Avenue 
South/US.  Route  1  


Volusia  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7311) 

Atlantic  Ocean: 

Approximately  350  feet  east 
of  the  intersection  of  Plaza 
Drive  and  Ocean  Shore 
Boulevard  

Approximately  300  feet 
southeast  of  the  intersec- 
tion of  Kingfish  Avenue 
and  Atlantic  Avenue  South 

Approximately  500  feet 
southeast  of  intersection  of 
Ocean  Shore  Boulevard 
and  northem  county 

twundary 

Halifax  River/lntracoastal  Wa- 
tenvay: 

Approximately  100  feet 
southwest  of  the  intersec- 
tion of  John  Anderson 
Drive  and  Highridge  Road 

Approximately  2,750  feet 
west  of  intersection  of  Car- 
dinal Boulevard  and  Major 

Street  

Indian  River  North/lntracoastal 

Waterway: 

Approximately  1 ,000  feet 
east  of  intersection  of  Peli- 
can Place  and  Riverside 
Drive  

Approximately  50  feet  west 
of  the  intersection  of  Trout 
Avenue  and  Atlantic  Ave- 
nue   

Groover  Branch: 

Approximately  1 .250  feet  up- 
stream of  Tymber  Run  

Approximately  340  feet  up- 
stream of  Tymber  Creek 

Road  North  

Tomoka  River 

Approximately  1.17  miles 
downstream  of  confluence 
of  Thompson  Creek 

Approximately  0.96  mile  up- 
stream of  U.S.  Route  92  ... 
Little  Tomoka  River 

At  confluence  with  Tomoka 
River,  approximately  1 ,850 
feet  downstream  of  Main 
Trail  Road 

Approximately  200  feet  up- 
stream of  State  Route  40  .. 
B-19  Canal: 

At  tfie  confluence  of  &-19 
Canal  Tnbutary  No  2 

Approximately  550  feet  north- 
east of  the  confluence  of 
B-19  Canal  Tributary  No. 

3  with  B-19  Canal 

Crescent  Lake: 

Approximately  6.000  feet 
northeast  of  the  intersec- 
tion of  Ducan  Road  and 
Raulerson  Road  No  7  

Approximately  2.84  miles 
northeast  of  the  intersec- 
tion of  Ducan  Road  and 
Raulerson  Road  No.  7  


#Depttiin 

feet  at>ove 

ground. 

'Elevation 

in  feet 

(NGVD) 


•6 


•10 
•12 

•12 

•4 
•9 

•7 

•6 

•10 
•20 

•5 
•25 

•10 
•30 

•28 
•29 

•7 
•7 


Source  of  fkxxling  and  locatk)n 


8-79  Canal  Tributary  No  2: 
Approximately  50  feet  up- 
stream of  confluence  with 

B-19  Canal 

Approximately  650  feet  up- 
stream of  confluence  with 
B-19  Canal 

Maps  available  for  inspection 

at  the  Volusia  County  Emer- 
gency Operations  Center,  49 
Keyton  Drive.  Daytona,  Flor- 
ida. 


MAINE 


Bangor  (City).  PenotMcot 
County  (FEMA  Docket  No. 
D-7510) 

Penobscot  River: 

At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 
Penjajawoc  Stream: 

At  Mount  Hope  Avenue  

Approximately  0.31  mile  up- 
stream of  Stillwater  Ave- 
nue   

Kenduskeag  Stream: 

At  confluence  with  Penot>scot 
River  

Approximately  0.64  mile  up- 
stream of  confluence  with 
Penobscot  River  

Maps  available  for  inspection 

at  the  Bangor  City  Hall,  73 
Hariow  Street,  Bangor, 
Maine. 


NEW  JERSEY 


Bernards  (Township),  Sonv 
erset  County  (FEMA  Dock- 
et No.  D-7504) 

Passaic  River 

Approximately  1 .6  miles 
downstream  of  Passaic 
Valley  Road  

Approximately  100  feet 
downstream  of  the  up- 
stream corporate  limits 

Dead  River 

At  tfie  downstream  corporate 
limits  

Approximately  0.78  mile  up- 
stream of  the  downstream' 
corporate  limits  

Maps  available  for  inspection 

at  the  Bernards  Township 
Hall,  Engineer's  Office,  277 
South  Maple  Avenue,  Ber- 
nards, New  Jersey. 


Millbum  (Township),  Essex 
County  (FEMA  Docket  No. 
D-7506) 

Passaic  River 

Approximately  2.550  feet  up- 
stream of  downstream  cor- 
porate limits  

Approximately  200  feet 
downstream  of  Main  Street 


#0eptti  in 

feet  above 

ground 

"Elevation 

in  feet 

(NGVD) 


•28 
•28 


•16 
•25 

•45 

•107 

•18 

•18 


•214 
•303 
•214 
•216 


•177 
•179 
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Source  of  flooding  and  location 


#Oepthin 
feet  above 

ground. 

'Elevation 

in  feel 

(NGVD) 


Maps  availabte  for  inspection 

at  the  Millbum  Township 
Hall,  375  Millbum  Avenue. 
Millbum,  New  Jersey. 


PENNSYLVANIA 


Avondale  (Borough),  Chester 
County  (FEMA  Docket  No. 
D-7502) 

East  Branch  White  Clay  Creek: 
Approximately  330  feet 
downstream  of  State  Route 

41  

Approximately  1 .060  feet  up- 
stream of  3rd  Avenue 

Maps  available  for  Inspection 
at  the  Avondale  Borough 
Hall,  110  Palmroy  Avenue. 
Avondale,  Pennsylvania. 


Cain  (Towmship),  Chester 
County  (FEMA  Docket  No. 
D-7502) 

East  Branch  Brandywine 
Creek'  1 

Approximately  900  feet        * 
downstream  of  State  Route 

282 

Approximately  1.100  feet  up- 
stream of  US.  Route  30  ... 
Maps  availabte  for  inspection 
at  ttie  Cain  Municipal  Build- 
ing, Department  of  Engineer- 
ing and  Code  Enforcement, 
253  Municipal  Drive, 
Thomdale,  Pennsylvania. 


Coatesville  (City),  Chester 

County  (FEMA  Docket  No 

D-7502) 
IVesf  Branch  Brandywine 

Creek' 

Approximately  2,800  feet 
downstream  of  Business 
Roule  30 

Just  downstream  of  Kings 

Highway —■ 

Maps  available  for  inspection 

at  the  Coatesville  City  Hall. 

Codes  Department,  1  City 

Hall  Place.  Coatesville,        < 

Pennsylvania. 


Downingtown  (Borough), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  Brandywine 

K^rGvK.  I 

Approximately  3.000  feet  up- 
stream of  U.S.  Route  322 
Approximately  700  feet  up- 
stream of  U.S.  Route  30  ... 
Maps  available  for  inspection 
at  the  Downingtown  Borough 
Hall,  4  West  Lancaster  Ave- 
nue, Downingtown,  Pennsyl- 
vania. 


East  Bradford  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  Brandywine 


•271 
•280 


•241 
•253 


•307 
•362 


•232 
•253 


Source  of  flooding  and  location 


#Deplh  in 
feet  above 

grouTid. 

•Elevation 

in  feet 

(t4GVD) 


Approximately  450  feet 
downstream  of  Route  842 

Approximately  1 ,250  feet 
downstream  of  U.S.  Route 

322  (second  crossing) 

West  Branch  Brandywine 

Creek: 

Approximately  200  feet  up- 
stream of  confluence  with 
Brandywine  Creek  

Approximately  4,200  feet  up- 
stream of  State  Road  842 
(Wawaset  Road) 

Maps  available  for  inspection 

at  the  East  Bradford  Town- 
ship Hall,  666  Copeland 
Road,  West  Chester,  Penn- 
sylvania. 


East  Brandywine  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  Brandywine 

Creek: 

Approximately  1,162  feet  up- 
stream of  US  Route  30  ... 

Approximately  3,500  feet  up- 
stream of  Lyndell  Road  

Maps  available  for  inspection 

at  tt>e  East  Brandywine 

Township  Office,  1214 

Horseshoe  Pike, 

Downingtown.  Pennsylvania. 


East  Cain  (Township),  Ches- 
ter County  (FEMA  Docket 
No.  O-7502) 

East  Branch  Brandywine 

Creek: 

Approximately  1,125  feet 
downstream  of  U.S.  Route 
322  (second  crossing)  

Approximately  2,350  feet 
downstream  of  Dowlin 

Forge  Road  

Maps  available  for  inspection 

at  the  East  Cain  Township 

Hall,  1 10  Bell  Tavern  Road. 

Downingtown,  Pennsylvania. 


East  Fallowfield  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

West  Branch  Brandywine 
Creek: 

Approximately  500  feet 
downstream  of  State  Route 
3062  (Strasburg  Road) 

Approximately  375  feet  down- 
stream of  CONRAIL  Railroad 
bridge  

Maps  available  for  Inspection 
at  the  East  Fallowfield  Town- 
ship Hall.  2264  Strasburg 
Road.  East  Faltowfiekl, 
Pennsylvania. 


Honey  Brook  (Township), 
Ctiester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  Brandywine 

Just  upstream  of  South 
Creek  or  Chestnut  Tree 
Road  


•187 
•224 

•187 
•195 


•253 
•338 


•224 
•260 


•252 
•272 


•558 


Source  of  flooding  and  kxation 


Approximately  2,920  feet  up- 
stream of  Suplee  Road  

Maps  available  for  inspection 

at  the  Honey  Brook  Town- 
ship Building,  495  Suplee 
Road,  Honey  Brook,  Penn-  • 
sytvania. 


London  Grove  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  White  Clay  Creek: 
Approximately  1 ,080  feet  up- 
stream of  Third  Avenue 

Approximately  1 ,440  feet  up- 
stream of  Third  Avenue 

Maps  available  for  inspection 

at  the  London  Grove  Town- 
ship Hall,  372  Rosehill  Road. 
Suite  100,  West  Grove. 
Pennsylvania. 


#Oepth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Modena  (Borough),  Chester 
County  (FEMA  Docket  No. 
D-7502) 

West  Branch  Brandywine 

Approximately  500  feet 
downstream  of  Luria  Rail- 
road Bridge  (CONRAIL)  .... 
Approximately  4,200  feet 
downstream  of  First  Ave- 
nue   

Maps  available  for  inspection 
at  the  Modena  Borough  Hall, 
North  Brandywine  Avenue, 
Modena,  Pennsylvania. 

New  Garden  (Township), 
Chester  County  (FEMA 
Docket  No.  O-7502) 

East  Branch  White  Clay  Creek: 
Approximately  1 ,080  feet  up- 
stream of  Third  Avenue 

Approximately  1 ,440  feet  up- 
stream of  Third  Avenue 

Maps  availabte  for  inspection 
at  the  New  Garden  Township 
BuikJIng,  8934  Gap  Newport 
Pike,  Landenburg.  Pennsyl- 
vania. 


Newlin  (Township),  Chester 
County  (FEMA  Diocket  No. 
D-7502) 

West  Branch  Brandywine 

Approximately  800  feet  up- 
stream of  State  Route 
3027  (Northbrook  Road)  ... 
Approximately  500  feet 
downstream  of  State  Route 

3062  (Strasburg  Road) 

Maps  availabte  for  inspectkm 
at  Yerkey's  Associates,  1444 
Phoenixville  Pike,  West 
Chester,  Pennsylvania. 


Ches- 


Pocopson  (Township),  Che« 
tar  County  (FEMA  Docket 
No.  D-7502) 

West  Branch  Brandywine 
Creek: 


•597 


•279 
•280 


•272 
•283 


•279 
•280 


•202 
•252 
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Source  of  fkxxling  and  location 


Approximately  200  feet  up- 
stream of  confluence  with 

Brandywine  Creek  

Approximately  2,500  feet  up- 
stream of  State  Route 
3027  (Northbrook  Road)  ... 
Maps  available  for  inspection 
at  the  Pocopson  Township 
Hall,  740  Denton  Hollow 
Road,  West  Chester,  Penn- 
sylvania. 


South  Coatesville  (Borough), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

West  Branch  Brandywine: 
Approximately  0.89  mile  "281 
downstream  of  First  Ave- 
nue   

Approximately  0.71  mile  up- 
stream of  First  Avenue 

Maps  available  for  inspection 
at  the  South  Coatesville  Bor- 
ough Hall,  136  Modena 
Road.  South  Coatesville, 
Pennsylvania. 

Upper  Uwchlan  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  Brandywine 
Creek: 

Approximately  600  feet 
downstream  of  Dorian  Hill 

Road  

Approximately  3,500  feet  up- 
stream of  Lyndell  Road  

Maps  available  for  inspection 
at  the  Upper  Uwchlan  Town- 
ship Building,  140  Pottstown 
Pike,  Chester  Springs,  Penn- 
syhrania. 


Uwchlan  (Township),  Chester 
County  (FEMA  Docket  No. 
0-7502) 

East  Branch  Brandywine 

Creek: 

Approximately  2,350  feet 
downstream  cA  Dowlin 
Forge  Road  

Approximately  600  feet 
downstream  of  Dorian  Hill 
Road  

Maps  available  for  inspection 

at  the  Uwchlan  Township 
Hall,  715  North  Ship  Road, 
Exton,  Pennsylvania. 


Valley  (Township),  Chester 
County  (FEMA  Docket  No. 
D-7502) 

IVes^  Branch  Brandywine 

Creek: 

Approximately  3,300  feet 
downstream  Business 
Route  30  (Lincoln  High- 
way)   

Approximately  1 ,050  feet  up- 
stream from  Valley  Station 
Drive  


#Oepth  in 

feet  above 

ground. 

'Elevation 

In  feet 

(NGVD) 


•187 
•203 


•281 
•305 


•281 
•338 


•260 


•281 


•305 


•341 


Source  of  flooding  and  kx:ation 


Maps  available  for  inspection 

at  the  Valley  Township  Build- 
ing, 890  West  Lincoln  High- 
way, Coatesville,  Pennsyl- 
vania. 


Wallace  (Township),  Chester 
County  (FEMA  Docket  No. 
D-7502) 

East  Branch  Brandywine 

Creek: 

Appnjximately  3,500  feet  up- 
stream of  Lyndell  Road  

Approximately  6,000  feet 
downstream  of  North 
Manor  Road 


Maps  available  for  inspection 

at  the  Wallace  Township 
Building,  451  Fairview  Road, 
Glen  Moore,  Pennsylvania 


West  Bradford  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

West  Branch  Brandywine 

Creek: 

Approximately  4,200  feet  up- 
stream of  State  Road  842 

Approximately  800  feet  up- 
stream of  State  Route 
3027  (Northbrook  Road)  ... 
East  Branch  Brandywine 

Creek: 

Approximately  5,100  feet 
downstream  of  U.S.  Route 
322  (First  one)  

Approximately  3,000  feet  up- 
stream of  U.S.  Route  322 
(Second  one) 

Maps  available  for  inspection 

at  the  West  Bradford  Town- 
ship Hall,  1385  Campus 
Drive,  Downingtown,  Penn- 
sylvania. 


West  Brandywine  (Town- 
ship), Chester  County 
(FEMA  Docket  No.  D-7502) 

West  Branch  Brandywine 

Creek: 

Approximately  150  feet  up- 
stream of  Kings  Highway 
(State  Route  340)  

Approximately  600  feet  up- 
stream of  Kings  Highway  .. 

Maps  available  for  inspection 

at  the  West  Brandywine 
Township  Hall,  199  LaFay- 
ette  Road,  Coatesville,  Penn- 
sylvania. 


West  Cain  (Township).  Ches- 
ter County  (FEMA  Docket 
No.  D-75i52) 

West  Branch  Brandywine 

Creek: 

Approximately  150  feet  up- 
stream of  Kings  Higtiway 
(State  Route  340)  

Approximately  600  feet  up- 
stream of  Kings  Highway  .. 


#Depth  in 

feet  above 

ground 

'Elevation 

in  (eel 

(NGVD) 


•338 
•481 


•195 
•202 

•205 
•232 


•365 
•367 


•365 
•367 


Source  of  flooding  and  location 

#t3epth  in 

feet  above 

ground 

'E'e.^m" 

in  feel 

'      (NGVD) 

Maps  available  for  inspection 

at  the  West  Cain  Township 
Hall,  721  Kings  Highway. 
Wagontown.  Pennsylvania. 

• 

•481 
•558 

•433 
•444 

•439 
•459 

•697 
•812 

West  Nantmeal  (Township), 
Chester  County  (FEMA 
Docket  No.  D-7502) 

East  Branch  Brandywine 

Creek: 

Approximately  1  14  miles 
downstream  of  North 
Manor  Road 

Just  downstream  of  Chestnut 
Tree  Road  

Maps  available  for  inspection 

at  the  West  Nantmeal  Town- 
ship Hall,  455  North  Manor 
Road,  Elverson.  Pennsyl- 
vania. 

TENNESSEE 

Selmer  (City).  McNairy  Coun- 
ty (FEMA  Docket  No.  D- 

Cypress  Creek: 
Approximately  1 .700  feet 
downstream  of  South 
Fourth  Street  

Approximately  1 .855  feet  up- 
stream of  Purdy  Road  

Crooked  Creek: 

At  the  confluence  with  Cy- 
press Creek  

Approximately  0.5  mile  up- 
stream of  Highschool  Road 

Maps  available  for  inspection 

at  the  City  Hall.  144  North 
Second  Street,  Selmer,  Ten- 
nessee. 

VERMONT 

Woodstock  (Town  and  Vil- 
lage), Windsor  County 
(FEMA  Docket  No.  0-751 0) 

Ottauquechee  River: 

Approximately  550  feet  up- 
stream of  US  Route  4  

At  the  upstream  corporate 
limits  

Maps  availat>le  for  inspection 

at  Town  Hall.  31  The  Green, 
Woodstock.  Vermont. 

(Catalog  of  Federal  Domestic:  Assistance  No. 
83.100.    Flood  Insurance") 

Dated:  October  9,  2001. 

Robert  F.  Shea. 

Acting  Administrator,  frdt^ml  Insurance  and 
Mitigation  Administration. 
|FR  Doc.  01-26429  Filed  10-18-01;  8:4.5  ami 
atLUNG  CODE  671  »-OS-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  96021 2037-81 42-02;  I.D. 
012798A] 

RIN  0648-AJ87 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Halibut  Donation 
Program;  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correcting 

amendments. 

summary:  This  document  contains  a 
correction  to  the  final  rule  for  the 


Halibut  Donation  Program  that  was 
published  in  the  Federal  Register  on 
June  12. 1998. 

DATES:  Effective  October  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7008. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  was  published  in  the  Federal 
Register  on  63  FR  32144  (June  12,  1998) 
to  authorize  the  distribution  of  Pacific 
halibut  taken  as  bycatch  in  the  specified 
groundfish  trawl  fisheries  off  Alaska  to 
economically  disadvantaged  individuals 
through  tax-exempt  organizations 
selected  by  NMFS  to  be  the  authorized 
distributors. 

An  error  was  made  by  inadvertently 
omitting  a  word  revision  at  §  679.26 
{b)(l)(vi)  from  "salmon"  to  read  "fish." 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 


Accordingly,  50  CFR  part  679  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  67&-RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  3631 
et  seq.  / 

§679.26    [Corrected] 

2.  In  §679.26  (b)(l){vi),  remove  the 
word  "salmon"  and  replace  it  with  the 
word  "fish." 

Dated:  October  15,  2001. 
John  Oliver, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
IFR  Doc.  01-26451  Filed  10-18-01;  8:45  am) 
BILUNQ  CODE  3510-22-S 
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Proposed  Rules 


Federal  Register 

Vol.  66,  No.  203 

Fridav.  October  19.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-093-1] 

Mediterranean  Fruit  Fly;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA.  ^ 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Los  Angeles  County. 
CA,  to  the  list  of  quarantined  areas  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  United  States. 
DATES:  This  interim  rule  was  effective 
October  15,  2001.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  December  18.  2001. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-093-1, 
Regulator}'  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  01-093-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 


organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INR>RMATION  CONTACT:  Mr. 
Stephen  A.  Knight,  Senior  Staff  Officer, 
PPQ,  APHIS.  4700  River  Road  Unit  36. 
Riverdale.  MD  20737-1231:  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mediterranean  fruit  fly,  Cemtitis 
capitata  (Wiedemaim).  is  one  of  the 
world's  most  destructive  pests  of 
numerous  ftnits  and  vegetables.  The 
Mediterranean  ftiiit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  contained  in  7  CFR  301.78 
through  301.78-10  (referred  to  below  as 
the  regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States.  Recent  trapping  surveys 
by  inspectors  of  California  State  and 
county  agencies  and  by  inspectors  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  have  revealed  that  an 
infestation  of  Medfly  has  occurred  in 
the  Hyde  Park  area  of  Los  Angeles 
County,  CA. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  regulated  articles  that  are  equivalent 
to  those  imposed  on  the  interstate 
movement  of  regulated  articles,  and  the 
.designation  of  less  than  the  entire  State 
as  a  quarantined  area  will  prevent  the 
interstate  spread  of  the  Medfly.  The 


boundary  lines  for  a  portion  of  a  State 
being  designated  as  quarantined  are  set 
up  approximately  four-and-one-half 
miles  from  the  detection  sites.  The 
boundary  lines  may  van,'  due  to  factors 
such  as  the  location  of  Medfly  host 
material,  the  location  of  transportation 
centers  such  as  bus  stations  and 
airports,  the  patterns  of  persons  moving 
in  that  State,  the  number  and  patterns 
of  distribution  of  the  Medfly.  and  the 
use  of  clearly  identifiable  lines  for  the 
boundaries. 

In  accordance  with  these  criteria  and 
the  rticent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  a  portion  of  Los  Angeles  County, 
CA,  to  the  list  of  quarantined  areas.  The 
new  quarantined  area  is  described  in  the 
rule  portion  of  this  document. 

Emergency  Action 

This  rulemaking  is  necessar\'  on  an 
emergency  basis  to  prevent  the  Medflv 
from  spreading  to  noninfested  areas  of 
the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrar}'  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603.  we 
have  performed  an  initial  regulator}' 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  effects  of  this 
interim  rule  on  small  entities.  We  do  not 
currently  have  all  the  data  necessar\'  for 
a  comprehensive  analysis  of  the  effects 
of  this  interim  rule  on  small  entities. 
Therefore,  we  are  inviting  comments 
concerning  potential  effects.  In 
particular,  we  are  interested  in 
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detennining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
interim  rule. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
interstate  movement  of  articles  to 
prevent  the  spread  of  injurious  plant 
pests  in  the  United  States. 

This  interim  rule  amends  the  Medfly 
regulations  by  adding  a  portion  of  Los 
Angeles  County,  CA,  to  the  list  of 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Medfly  into 
noninfested  areas  of  the  United  States. 

This  rule  restricts  the  interstate 
movement  of  regulated  articles  from  the 
newly  quarantined  area.  The  portion  of 
Los  Angeles  County,  CA,  subject  to 
quarantine  under  this  rule  is  a 
predominantly  residential  area  with 
many  apartment  buildings.  Available 
information  indicates  that  there  are  no 
entities  in  the  quarantined  area  that  sell, 
process,  handle,  or  move  regulated 
articles.  Such  entities  would  include 
fruit  sellers,  nurseries,  growers, 
packinghouses,  certified  fanner's 
markets,  and  swapmeets. 

The  alternative  to  this  interim  rule 
was  to  make  no  changes  in  the 
regulations.  After  consideration,  we 
rejected  this  alternative  because  if  no 
action  was  taken,  the  Medfly  would 
spread  to  noninfested  areas  of  the 
continental  United  States. 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
-  Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environinental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
site-specific  environmental  assessment 
and  programmatic  Medfly 
environmental  impact  statement 


provide  a  basis  for  our  conclusion  that 
the  implementation  of  integrated  pest 
management  to  achieve  eradication  of 
the  Medfly  would  not  have  a  significant 
impact  on  human  health  or  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Lidependence 
Avenue  SW..  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-281 7  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  or 
viewed  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/es/ppq/ 
hydepkea.pdf. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711.  7712.  7714. 
7731.  7735.  7751.  7752.  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204.  Title  II.  Pub.  L.  106-113. 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 


203,  Tide  U.  Pub.  L.  106-224,  114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  In  §  301.78-3.  paragraph  (c)  is 
revised  to  read  as  follows: 

§301.78-3    Quarantined  Areas. 

***** 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

California 

Los  Angeles  County.  That  portion  of 
the  county  in  the  Hyde  Park  area 
bounded  by  a  line  beginning  at  the 
intersection  of  La  Brea  Avenue  and 
Interstate  Highway  10;  then  east  along 
Interstate  Highway  10  to  Alameda 
Street;  then  south  along  Alameda  Street 
to  Washington  Boulevard;  then  east 
along  Washington  Boulevard  to  Sante  Fe 
Avenue;  then  south  along  Sante  Fe 
Avenue  to  Truba  Avenue;  then  south 
along  Truba  Avenue  to  Tweedy 
Boulevard:  then  west  along  Tweedy 
Boulevard  to  Alameda  Street;  then  south 
along  Alameda  Street  to  103rd  Street; 
then  west  along  103rd  Street  to 
Wilmington  Avenue;  then  south  along 
Wilmington  Avenue  to  Interstate 
Highway  105;  then  west  along  Interstate 
Highway  105  to  Hawthorne  Boulevard; 
then  north  along  Hawthorne  Boulevard 
to  La  Brea  Avenue;  then  north  along  La 
Brea  Avenue  to  the  point  of  beginning. 

Done  in  Washington,  DC,  this  15th  day  of 
October  2001  . 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  01-26329  Filed  10-18-01:  8:45  am) 

WLUNG  COOE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1260 

[No.  LS-01-05] 

Beef  Promotion  and  Research; 
Reapportionment 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
adjust  representation  on  the  Cattlemen's 
Beef  Promotion  and  Research  Board 
(Board),  established  under  the  Beef 
Promotion  and  Research  Act  (Act)  of 
1985,  to  reflect  changes  in  cattle 
inventories  and  cattle  and  beef  imports 
that  have  occurred  since  the  most  recent 
Board  reapportionment  rule  became 
effective  in  1999.  These  adjustments  are 
required  by  the  Beef  Promotion  and 
Research  Order  (Order)  and  would 
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result  in  a  decrease  in  Board 
membership  from  110  to  108.  effective 
with  the  Secretary's  appointments  for 
terms  beginning  early  in  the  year  2003. 
DATES:  Comments  must  be  received  bv 
December  18.  2001. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp.  Chief; 
Marketing  Programs  Branch,  Room 
2627-S:  Livestock  and  Seed  Program; 
Agricultural  Marketing  Service  (AMS), 
USDA:  STOP  0251;  1400  Independence 
Avenue.  SW.;  Washington.  DC  20250- 
0251. 

Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  above  office  in  Room  2627- 
South  Building.  14th  and  Independence 
Avenue,  SW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp.  Chief.  Marketing 
Programs  Branch,  on  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12988,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866.  This  proposed  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  effect.  Section  1 1  of 
the  Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  United  States  Code  (U.S.C.)  601  et 
seq.).  The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  purpose  of  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  burdened. 

In  the  January  26.  2001.  issue  of 
"Cattle."  the  Department's  National 
Agricultural  Statistics  Service  (NASS) 
estimates  that  in  20(X)  the  number  of 
cattle  operations  in  the  United  States 
totaled  about  1.1  million.  The  majority 
of  these  operations  subject  to  the  Order. 
7  CFR  1260.101  et  seq.,  are  considered 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration. 


The  proposed  rule  imposes  no  new 
burden  on  the  industry.  It  only  adjusts 
representation  on  the  Board  to  reflect 
changes  in  domestic  cattle  inventory 
and  cattle  and  beef  imports.  This  action 
would  adjust  representation  on  the 
Board,  established  under  the  Act.  The 
adjustments  are  required  by  the  Order 
and  would  result  in  a  decrease  in  Board 
membership  from  110  to  108. 

The  Board  was  initially  appointed 
August  4,  1986.  pursuant  to  the 
provisions  of  the  Act  (7  U.S.C.  2901  et 
seq.)  and  the  Order  issued  thereunder. 
Domestic  representation  on  the  Board  is 
based  on  cattle  inventory  numbers,  and 
importer  representation  is  based  on  the 
conversion  of  the  volume  of  imported 
cattle,  beef,  or  beef  products  into  live 
animal  equivalencies. 

Section  1260.141(b)  of  the  Order 
provides  that  the  Board  shall  be 
composed  of  cattle  producers  and 
importers  appointed  by  the  Secretary 
from  nominations  submitted  by  certified 
producer  organizations.  A  producer  may 
only  be  nominated  to  represent  the  unit 
in  which  that  producer  is  a  resident. 

Section  1260.141(c)  of  the  Order 
provides  that  at  least  every  3  years  and 
not  more  than  every  2  years,  the  Board 
shall  review  the  geographic  distribution 
of  cattle  inventories  throughout  the 
United  States  and  the  volume  of 
imported  cattle,  beef,  and  beef  products 
and.  if  warranted,  shall  reapportion 
units  and/or  modify  the  number  of 
Board  members  from  units  in  order  to 
reflect  the  geographic  distribution  of 
cattle  production  volume  in  the  United 
States  and  the  volume  of  cattle,  beef,  or 
beef  products  imported  into  the  United 
States. 

Section  1260.141(d)  of  the  Order 
authorizes  the  Board  to  recommend  to 
the  Secretary  modiflcationsnn  the 
number  of  cattle  per  unit  necessary  for 
representation  on  the  Board. 

Section  1260.141(e)(1)  provides  that 
each  geographic  unit  or  State  that 
includes  a  total  cattle  inventory  equal  to 
or  greater  than  500,000  head  of  cattle 
shall  be  entitled  to  one  representative 
on  the  Board.  Section  1260.141(e)(2) 
provides  that  States  that  do  not  have 
total  cattle  inventories  equal  to  or 
greater  than  500,000  head  shall  be 
grouped,  to  the  extent  practicable,  into 
geographically-contiguous  units,  each  of 
which  have  a  combined  total  inventory 
of  not  less  than  500.000  head.  Such 
grouped  units  are  entitled  to  at  least  one 
representative  on  the  Board.  Each  unit 
that  has  an  additional  one  million  head 
of  cattle  within  a  unit  qualifies  for 
additional  representation  on  the  Board 
as  provided  in  §  1260.141(e)(4).  As 
provided  in  §  1260.141(e)(3).  importers 
are  represented  by  a  single  unit,  with 


the  number  of  Board  members  based  on 
a  conversion  of  the  total  volume  of 
imported  cattle,  beef,  or  beef  products 
into  live  animal  equivalencies. 

The  initial  Board  appointed  in  1986 
was  composed  of  1 1 3  members. 
Reapportionment  based  on  a  3-vear 
average  of  cattle  inventorx*  numbers  and 
import  data,  reduced  the  Board  to  1 11 
members  in  1990  and  107  members  in 
1993  before  the  Board  was  increased  to 
111  members  in  1996.  The  Board  was 
decreased  to  110  members  in  1999  and 
will  be  decreased  to  108  members  with 
appointments  for  terms  effective  early  in 
2003. 

The  current  Board  representation  by 
States  or  units  has  been  based  on  an 
average  of  the  )anuar>'  1,  1996,  1997, 
and^998  inventory  of  cattle  in  the 
various  States  as  reported  by  NASS  of 
the  Department.  Current  importer 
representation  has  been  based  on  a 
combined  total  average  of  the  1995. 
1996.  and  1997  live  cattle  imports  as 
published  by  the  Foreign  Agricultural 
Service  of  the  Department  and  the 
average  of  the  1995.  1996,  and  1997  live 
animal  equivalents  for  imported  beef 
products. 

Recommendations  concerning  Board 
reapportionment  were  approved  by  the 
Board  at  its  August  9.  2001 .  meeting.  In 
considering  reapportionment,  the  Board 
reviewed  cattle  inventories  as  well  as 
cattle,  beef,  and  beef  product  import 
data  for  the  period  )anuar\'  1.  1998.  to 
January  1 .  2001 .  The  Board 
recommended  that  a  3 -year  average  of 
cattle  inventories  and  import  numbers 
should  be  continued.  The  Board 
determined  that  an  average  of  the 
January  1.  1999.  2000.  and  2001 
Department  cattle  inventory'  numbers 
would  best  reflect  the  number  of  cattle 
in  each  State  or  unit  since  publication 
of  the  1999  reapportionment  rule. 

The  Board  reviewed  the  February  28. 
2001.  Department's  Economic  Research 
Service  circular.  "Livestock,  Dairy  and 
Poultry  Situation  and  Outlook,"  to 
determine  proper  importer 
representation.  The  Board 
recommended  the  use  of  a  combined 
total  of  the  average  of  the  1998.  1999. 
and  2000  cattle  import  data  and  the 
average  of  the  1998,  1999.  and  2000  live 
animal  equivalents  for  imported  beef 
products.  The  method  used  to  calculate 
the  total  number  of  live  cattle 
equivalents  was  the  same  as  that  used 
in  the  previous  reapportionment  of  the 
Board.  The  recommendation  for 
importer  representation  is  based  on  the 
most  recent  3-year  average  of  data 
available  to  the  Board  at  its  August -9, 
2001.  meeting  to  be  consistent  with  the 
procedures  used  for  domestic 
representation. 
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The  Board's  recommended 
reapportionment  plan  would  decrease 
the  number  of  representatives  on  the 
Board  from  110  to  108.  Five  States- 
Alabama.  Illinois,  Kentucky.  New  York, 
and  Wisconsin — lose  one  member  each; 
two  States  and  one  unit — New  Mexico, 
Wyoming,  and  Importer  unit — gain  one 
member  each.  In  addition,  because 


South  Carolina  no  longer  has  sufficient 
cattle  inventory  to  qualify  for  a  position 
on  the  Board  independently,  the  Board 
proposes  that  South  Carolina  be  merged 
with  Georgia,  a  contiguous  State  that 
has  only  one  member,  to  form  a 
Southeast  unit.  The  combined  cattle 
inventory  of  South  Carolina  and  Georgia 
would  entitle  the  Southeast  unit  to  two 


members  on  the  Board,  thus  enabling 
both  States  to  be  represented.  The  States 
and  units  affected  by  the 
reapportionment  plan  and  the  current 
and  proposed  member  representation 
per  unit  are  as  follows:  (Units  are  listed 
with  the  State  makeup  recommended  by 
the  Board.) 


States 


1  Alabama 

2.  Illinois 

3.  Kentucky 

4.  New  Mexico  ... 

5.  New  York  

6.  Wisconsin  

7.  Wyoming 

8.  Importer  unit  .. 

9.  Southeast  unit 
Soutti  Carolina  ... 
Georgia  


Cun-ent 

Proposed 

representation 

representation 

2 

1 

2 

1 

3 

2 

1 

2 

2 

1 

4 

3 

1 

2 

7 

8 

2 

1 

1 

The  2001  nomination  and 
appointment  process  was  in  progress 
while  the  Board  was  developing  its 
recommendations.  Thus,  the  Board 
reapportionment  as  proposed  by  this 
rulemaking  would  be  effective,  if 
adopted,  with  2002  nominations  and 
appointments  that  will  be  effective  early 
in  the  year  2003. 


Cattle  and  Calves 


Cattle  and  Calves  i— Continued 


List  of  Subiects  in  7  CFR  Part  1260 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Marketing  agreement. 
Meat  and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  1260  be 
amended  as  follows:  I 

PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

1.  The  authority  citation  for  7  CFR 
part  1260  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2901  et  seq. 

2.  In  §1260.141.  paragraph  (a)  and  the 
table  immediately  following  it.  are 
revised  to  read  as  follows: 

f  1 260.1 41    Membership  of  Board. 

(a)  Beginning  with  the  2002  Board 
nominations  and  the  associated 
appointments  effective  early  in  the  year 
2003.  the  United  States  shall  be  divided 
into  39  geographical  units  and  1  unit 
representing  importers,  and  the  number 
of  Board  members  from  each  unit  shall 
be  as  follows: 


1 

State/unit 

(1,000        1 
head) 

1.  Alat>ama  

1,440 

2.  Arizona  

833 

3.  Arkansas 

1.823 

4.  California  

5,117 

5.  Colorado 

3,167 

6.  Ftorida 

1.820 

7.  Idaho 

1.940 

8.  Illinois 

1,497 

9.  Indiana 

953 

10.  Iowa  

3.683 

11.  Kansas 

6,617 

12.  Kentucky 

2,303 

13.  Louisiana  .... 

887 

14.  MKhigan  

1,013 

15.  Minnesota  ... 

2,533 

16.  Mississippi  .. 

1,100 

17.  Missouri  

4.333 

18  Montana 

2,583 

19.  Nebraska  .... 

6,650 

20.  Nevada  

517 

21.  New  Mexkx) 

1.617 

22  New  York   ... 

1.433 

23.  North  Caro- 

lina        

957 

24  North  Da- 

kota   

1.927 

25  Ohkj    

1.237 

26.  Oklahoma  ... 

5.183 

27.  Oregon 

1.447 

28.  Pennsyt- 

vania 

1.653 

29  South  Da- 

kota   

3.950 

30.  Tennessee  .. 

2,167 

31.  Texas 

13.900 

32.  Utah  

903 

33.  Virginia 

1.650 

34.  Wisconsin  ... 

3,383 

35.  Wyoming 

1,563 

36  Northwest 

Alaska 

11 

Hawaii 

162 

Directors 


1 

1 

2 

5 

3 

2 

2 

1 

1 

4 

7 

2 

1 

1 

3 

1 

4 

3 

7 

1 

2 

1 


2 

1 
5 
1 


4 

2 

14 


State/unit 


37 


38 


Washington 

Total  ... 

Northeast  .... 

Connecticut 

Delaware  ... 

Maine 

Massachu- 
setts   

New  Hamp- 
shire   

New  Jersey 

Rhode  Is- 
land   

Vermont  

Total  ... 

Mkj-Atlantk: 

District  of 
Columbia 

Maryland  .... 

West  Vir- 
ginia   


39. 


Total  ... 
Southeast  ... 

Georgia 

South  Caro- 
lina   


Total 
40.  Importer  2 


(1,000 
head) 


1,187 


1,408 


65 
28 
99 

55 

45 
50 

6 
300 


0 
243 

420 


663 

1,293 

463 


1.756 
7,654 


Directors 


647 


8 


1  '  1999,  2000,  and  2001  average  of  January 

2  1  cattle  inventory  data. 

3  ^1998,  1999,  and  2000  average  of  annual 
2  Import  data. 

1  *        *        •        *        • 
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Dated:  October  12,  2001. 

Kenneth  C.  Qayton, 

Associate  Administrator.  Agricultural 
Marketing  Service. 

|FR  Doc.  01-26395  Filed  10-18-01;  8:45  am] 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1260 

[No.  LS-99-20] 

Amendment  to  ttie  Beef  Promotion  and 
Research  Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Beef  Promotion  and  Research 
Rules  and  Regulations  (Rules  and 
Regulations)  established  under  the  Beef 
Promotion  and  Research  Act  of  1985 
(Act)  to  provide  the  opportunity  for  a 
producer  to  pay  the  $l-per-head 
assessment  to  the  Qualified  State  Beef 
Council  (QSBC)  located  in  the 
producer's  State  of  residence  prior  to 
sale,  subject  to  certain  conditions. 
DATES:  Written  comments  must  be 
received  by  December  18,  2001.  Written 
comments  on  the  information  collection 
requirements  must  be  received  on  or 
before  December  18,  2001. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch.  Room 
262 7-S;  Livestock  and  Seed  Program; 
Agricultural  Marketing  Service  (AMS). 
USDA;  STOP  0251;  1400  Independence 
Avenue.  SW.;  Washington.  DC  20250- 
0251.  Comments  received  may  be 
inspected  at  this  location  between  8 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  LS-99- 
20. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (PRA)  (44  U.S.C.  3501  et 
seq.),  also  send  comments  regarding  the 
merits  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information  to  the  above 
address.  Comments  concerning  the 
information  collection  and 
recordkeeping  under  the  PRA  should 
also  be  sent  to  the  Desk  Officer  for 
Agriculture,  OfHces  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch  on  202/720-1115  or 
fax  202/720-1125. 
SUPPt.EMENTARY  INFORMATION: 

Executive  Orders  12866  and  12988,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

The  Department  of  Agriculture 
(Department)  is  proposing  this  rule  in 
conformance  with  Executive  Order 
12866.  This  rule  has  been  determined 
not  to  be  significant  and,  therefore,  has 
not  been  reviewed  by  OMB. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  Section  11  of 
the  Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
beef  promotion  organized  and  operated 
under  the  laws  of  the  United  States  or 
any  State.  There  are  no  administrative 
proceedings  that  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.),  the  Administrator  of 
AMS  has  considered  the  economic 
effect  of  this  action  on  small  entities  and 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  The  purpose  of  RFA  is 
to  fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  burdened. 

The  Department's  National 
Agricultural  Statistics  Service  estimates 
that  in  calendar  year  2000  the  number 
of  cattle  operations  in  the  United  States 
totaled  approximately  1.1  million, 
including  feedlot  operations.  There  are 
also  45  QSBCs  in  the  United  States.  The 
majority  of  these  operations  are 
considered  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration. 

The  proposed  rule  imposes  no 
significant  burden  on  the  industry  as  it 
merely  gives  producers  the  opportunity 
to  voluntarily  pay  the  $l-per-head 
assessment  on  cattle  of  their  own 
production  prior  to  sale  and  to  remit  the 
assessments  to  the  QSBC  located  in  the 
producer's  State  of  residence. 

The  impact  on  QSBCs  would  be  a 
redistribution  of  an  estimated  maximum 
of  one-half  million  dollars  of  the  $40 
million  currently  retained  annually  in 
total  by  the  45  (jSBCs.  The  agency 
estimates  that  up  to  6  million  head  or 
20  percent  of  the  approximately  30 
million  head  of  steers  and  heifers 
slaughtered  aimually  are  sold  for 


slaughter  under  retained  ownership. 
The  agency  also  estimates  that 
assessments  on  up  to  one-sixth  of  the 
cattle  (1  million  head)  would  be  paid  in 
advance  to  QSBCs.  If  the  $1  assessment 
were  paid  in  advance  to  QSBCs  on  these 
cattle,  the  QSBCs'  50  percent  share  of 
up  to  $1  million  in  assessments  or  as 
much,  as  $500,000  would  be 
redistributed  among  the  QSBCs. 

The  major  cattle  feeding  States  of 
Texas,  Nebraska,  Kansas,  Colorado,  and 
Oklahoma  could  reasonably  be  expected 
to  account  for  up  to  80  percent  of  the 
$500,000  in  reduced  revenue  to  QSBCs 
annually.  These  States  collect  an 
average  of  $8  million  annually  and 
retain  one-half  that  amount  or  $4 
million.  Assuming  that  the  revenue  to 
each  of  these  five  States  available  for 
State  directed  programs  was  reduced  by 
an  average  of  $80,000.  it  would 
represent  a  2-percent  decrease  in  the 
average  revenue  available  for  State 
directed  programs  in  these  States. 

The  remaining  40  QSBCs  have  aimual 
State  budgets  that  average  about 
$500,000.  An  estimated  net  increase  in 
annual  income  for  these  States,  as  a 
result  of  the  advance  payment  of 
assessments,  could  average  up  to 
$10,000  per  State  representing  a  2- 
percent  increase. 

Producers  wishing  to  direct  payment 
of  assessments  to  the  QSBC  in  the 
producers'  State  of  residence  when 
cattle  are  sent  to  another  State  for 
feeding  under  retained  ownership 
would  complete  a  form  which  would  be 
provided  to  affected  parties  including 
the  QSBC,  the  feedlot,  and  the  packer  or 
the  collecting  person. 

Copies  of  tne  completed  "Certification 
of  Producer  Directed  Payment  of  Cattle 
Assessments"  form  shall  be  maintained 
on  file  by  the  producer,  the  QSBC  or  the 
Board,  the  feedlot  operator,  and  the 
purchaser  of  the  cattle  for  2  years. 

We  estimate  the  average  cost  of  the 
reporting  burden  per  respondent  would 
be  $16  annually.  , 

We  estimate  the  total  average  cost  of 
the  recordkeeper  burden  per 
recordkeeper  would  be  $8  annually. 

The  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

In  compliance  with  OMB  regulations 
[5  CFR  part  1320)  which  implements 
PRA,  the  information  collection 
requirements  contained  in  this  proposed 
rule  are  being  submitted  for  OMB 
approval. 

Title:  Certification  of  Producer 
Directed  Payment  of  Assessments. 
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OMB  Number:  0581-New  collection. 
Expiration  Date  of  Approval:  3  years 
from  date  of  approval. 

Type  of  Request:  Approval  of  new 
information  collection. 

Abstract:  The  Act  provides  for  a 
program  of  promotion,  research, 
consumer  information,  and  industry 
information  funded  by  assessments  paid 
by  beef  producers  each  time  cattle  are 
sold  and  by  importers  of  cattle  and  beef 
products  upon  importation. 

Assessments  on  cattle  and  beef 
imports  are  collected  by  the  U.S. 
Customs  Service  at  the  rate  of  $1  per 
head  or  the  equivalent.  An  assessment 
of  $1  per  head  is  due  from  the  producer 
each  time  a  producer  sells  cattle  in  the 
United  States.  The  assessment  is  to  be 
collected  by  the  purchaser  or  other 
"collecting  person"  as  provided  in  the 
rules  and  regulations.  The  producer 
assessments  are  then  remitted  to  QSBCs 
in  45  States  and  to  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board) 
in  the  remaining  States.  QSBCs  retain 
one-half  of  the  $1  assessment  for  use  in 
State  directed  programs  and  forward  the 
other  half  to  the  Board. 

Currently,  QSBCs  in  the  traditional 
cattle  feeding  States  (e.g.,  Texas,  Kansas, 
Nebraska,  Oklahoma,  and  Colorado) 
collect  and  retain  assessments  on  cattle 
sold  that  are  owned  by  producers 
residing  in  other  States.  This  benefits 
QSBCs  in  the  States  that  have  large 
numbers  of  cattle  in  feedlots  owned  by 
producers  residing  in  other  States.  Some 
producers  retain  ownership  of  cattle  and 
transport  them  to  one  of  the  catUe 
feeding  States.  To  provide  producers 
with  more  flexibility  and  to  provide  the 
opportunity  for  a  more  equitable 
distribution  of  assessment  funds  to 
States  based  on  cattle  ownership,  the 
proposed  "Certification  of  Producer 
Directed  Payment  of  Cattle 
Assessments"  form  would  be  made 
available  for  use  by  producers  who  want 
the  QSBC  located  in  their  States  of 
residence  to  receive  assessment  funds 
rather  than  the  QSBC  in  the  State  where 
the  cattle  are  fed. 

1.  Certification  of  Producer  Directed 
Payment  of  Assessments. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .20 
hour  per  response. 

Respondents:  Producers  wishing  to 
direct  payment  of  assessments  to  the 
QSBC  in  the  producers'  State  of 
residence  when  cattle  are  sent  to 
another  State  for  feeding  under  retained 
ownership  would  use  the  form. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Number  of  Responses  per 
Respondent:  4. 


Estimated  Total  Annual  Burden  on 
Respondents:  800  hours. 

Toto/ cos/;  $16,000. 

2.  Maintenance  of  records:  2  years. 

Estimate  of  Burden:  The  public 
recordkeeping  burden  for  keeping  this 
document  is  estimated  to  average  .10 
hour  per  recordkeeper. 

Record  keepers:  Producers,  QSBCs, 
feedlot  operators,  and  purchasers. 

Estimated  Number  of  Recordkeepers: 
1,260. 

Estimated  Total  Recordkeeping 
Hours:  504  hours. 

Estimated  Total  Cost:  $10,080; 

The  total  average  cost  of  the 
estimated  annual  reporting  burden  per 
respondent  would  be:  $16.00. 

The  total  average  cost  of  the 
recordkeeping  burden  per  recordkeeper 
would  be:  $8.00. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  concerning  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  action  should  reference  the 
Docket  Number  LS-99-20,  together  with 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register.  Comments  may 
be  sent  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch,  Room 
2627-S;  Livestock  and  Seed  Program, 
AMS,  USDA;  STOP  0251;  1400 
Independence  Avenue,  SW.; 
Washington,  DC  20250-0251;  telephone: 
202/720-1115  or  Fax:  202/720-1125. 
All  comments  received  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 
Comments  also  should  be  sent  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

This  proposed  rule  would  amend  the 
rules  and  regulations  published  in  the 
Federal  Register  on  February  26, 1988 
(53  FR  5749)  (7  CFR  §  1260.301  to 
§  1260.315).  lliese  regulations  further 
define  the  requirements  of  the  Beef 
Promotion  and  Research  Order  (Order) 


(51  FR  21632)  (7  CFR  §  1260.101  to 
§  1260.217)  under  the  Beef  Promotion 
and  Research  Act  of  1985  (Act),  7  U.S.C. 
2901-2911. 

Background  and  Proposed  Change 

The  Act  authorizes  the  establishment 
of  a  national  beef  promotion  and 
research  program.  The  final  Order 
establishing  a  beef  promotion  and 
research  program  was  published  in  the 
Federal  Register  on  July  18, 1986,  (51 
FR  21632)  and  assessments  began  on 
October  1 ,  1986.  The  program  is 
administered  by  the  Board  which  is 
composed  of  110  cattle  producers  and 
importers.  The  program  is  funded  by  a 
$l-per-head  assessment  on  producer 
marketings  of  cattle  in  the  United  States 
and  an  equivalent  amount  on  imported 
cattle,  beef,  and  beef  products.  In  45 
States,  QSBCs  receive  the  $l-per-head  of 
cattle  assessment  remitted  under  the 
program  and  retain  up  to  half  of  the  $1 
for  State-directed  programs  and  remit 
the  remainder  to  the  Board.  The  Board 
receives  all  import  assessments  and  all 
producer  assessments  in  the  five  States 
with  relatively  small  cattle  numbers  that 
do  not  have  QSBCs.  In  2000,  the  45 
QSBCs  received  a  total  of  about  $80 
million  in  assessments.  QSBCs  retained 
about  $40  million  and  remitted 
approximately  $40  million  to  the  Board. 

The  domestic  assessment,  due  each 
time  cattle  are  sold  by  a  producer,  is 
collected  by  the  buyer  or  "collecting 
person"  and  remitted  to  the  Board  or 
QSBC.  The  term  "producer"  is  defined 
as  follows:  "means  any  person  who 
owns  or  acquires  ownership  of  cattle; 
provided,  however,  that  a  person  shall 
not  be  considered  a  producer  within  the 
meaning  of  this  subpart  if  (a)  the 
person's  only  share  in  the  proceeds  of 
a  sale  of  cattle  or  beef  is  a  sales 
commission,  handling  fee,  or  other 
service  fee;  or  (b)  the  person  (1) 
acquired  ownership  of  cattle  to  facilitate 
the  transfer  of  ownership  of  such  cattle 
from  the  seller  to  a  third-party,  (2) 
resold  such  cattle  no  later  than  10  days 
from  the  date  on  which  the  person 
acquired  ownership,  and  (3)  certified,  as 
required  by  regulations  prescribed  by 
the  Board  and  approved  by  the 
Secretary,  that  the  requirements  of  this 
provision  have  been  satisfied." 

When  cattle  are  sold  within  10  days 
of  purchase  by  a  person  who  is  not  a 
producer  under  the  above  definition,  the 
collecting  person  is  not  required  to 
collect  the  $1  assessment  from  the 
person  (seller),  if  the  seller  provides  the 
collecting  person  with  a  Statement  of 
Certification  of  Non-Producer  Status  on 
a  form  approved  by  the  Board  and  the 
Secretary.  The  person  claiming  non- 
producer  statiis  must  submit  to  the 
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collecting  person  a  Statement  of 
Certification  of  Non-Producer  Status  "at 
the  time«f  sale"  in  lieu  of  paying  the 
assessment. 

In  a  similar  fashion  this  proposed 
modification  to  the  regulations  to  permit 
producer  directed  payment  of 
assessments  would  result  in  the 
collecting  person,  at  the  time  of  sale, 
collecting  a  document  certifying  the 
assessment  had  been  paid  in  advance  by 
the  producer. 

It  is  believed  that  this  producer 
directed  payment  option  would  be  used 
by  producers  of  a  relatively  small  share 
of  all  cattle  sold.  It  would  apply  only  to 
cattle  of  a  producer's  own  production 
transported  to  another  State  imder 
retained  ownership  for  feeding  prior  to 
.  sale  as  slaughter  cattle.  Utilizing  this 
option  would  permit  a  producer  who 
retains  ownership  of  cattle  to  ensure 
that  the  QSBC  located  in  the  State 
where  the  producer  resides  receives  the 
$1  checkoff  rather  than  the  QSBC  in  the 
State  in  which  the  cattle  are  located 
when  sold.  This  could  increase  checkoff 
revenue  for  many  QSBCs  such  as  those 
located  in  the  southeastern  United 
States  that  currently  do  not  receive 
revenue  from  cattle  owned  and  sold  by 
producers  residing  in  the  southeastern 
States  who  use  feedlots  in  States  such 
as  Texas,  Kansas,  Nebraska,  Oklahoma, 
and  Colorado  to  finish  cattle  before 
selling  the  cattle  to  packers. 

Since  States  retain  one-half  of  the  $1- 
per-head  checkoff  for  use  in  State 
directed  programs,  providing  producers 
with  the  flexibility  and  the  opportunity 
to  direct  payment  of  the  assessment  to 
their  home  State  likely  would  increase 
revenue  in  many  States  such  as  Florida, 
Georgia,  Alabama,  and  Mississippi  with 
limited  feedlot  capacity. 

The  Department  estimates  that  a 
maximimi  of  $500,000  of  the  total  $40 
million  currently  retained  annually  by 
the  45  QSBCs  would  be  redirected  to 
States  that  currently  do  not  receive 
revenue  from  cattle  owned  and  sold  by 
their  producers.  Approximately  6 
million  head,  or  20  percent,  of  the 
estimated  30  million  head  of  steers  and 
heifers  slaughtered  annually  are  sold  for 
slaughter  under  retained  ownership. 
The  Department  estimates  that 
assessments  on  up  to  one-sixth  of  the 
cattle  (1  million  head)  would  be  paid  in 
advance  under  this  proposal  to  QSBCs. 

The  major  cattle  feeding  States  of 
Texas,  Nebraska,  Kansas,  Colorado,  and 
Oklahoma  could  reasonably  be  expected 
to  account  for  up  to  80  percent  of  the 
$500,000  in  reduced  revenue  to  QSBCs 
annually.  These  States  collect  an 
average  of  $8  million  annually  and 
retain  one-half  that  amount  or  $4 
million.  Assuming  that  the  revenue  to 


each  of  these  five  States  available  for 
State  directed  programs  was  reduced  by 
an  average  of  $80,000,  it  would 
represent  a  2-percent  decrease  in  the 
average  revenue  available  for  State 
directed  programs  in  these  States. 

The  remaining  40  QSBCs  have  aimual 
State  budgets  that  average  about 
$500,000.  An  estimated  net  increase  in 
annual  income  for  these  States,  as  a 
result  of  the  advance  payment  of 
assessments,  could  average  up  to 
$10,000  per  State  representing  a  2- 
percent  increase. 

Producers  desfring  to  direct  payment 
of  assessments  could  do  so  subject  to 
the  requirements  of  a  new  paragraph 
§  1260.311(f)  which  would  read  as 
follows: 

"(f)(1)  A  producer  who  transports, 
prior  to  sale,  cattle  of  that  producer's 
own  production  to  another  State,  may 
elect  to  make  a  directed  payment  of  the 
$l-per-head  assessment  in  advance  to 
the  QSBC  in  the  State  in  which  the 
producer  resides,  or  to  the  Board  if  there 
is  no  QSBC  in  such  State,  provided  that 
the  producer  fulfills  the  requirements 
set-forth  below: 

(i)  transports  the  cattle  under  retained 
ownership  to  a  feedlot  or  similar 
location,  and  the  cattle  remain  at  such 
location,  prior  to  sale,  for  a  period  not 
less  than  30  days;  and 

(ii)  the  producer,  at  the  time  of 
transport,  signs  a  Certification  of 
Producer  Directed  Payment  of  Cattle 
Assessments  form  indicating  that  the 
assessment  has  been  paid  in  advance.  A 
copy  of  the  certification  form 
establishing  the  payment  of  the 
assessment  shall  be  sent  by  the  producer 
with  the  assessment  when  remitted  to 
the  QSBC  or  the  Board.  The  producer 
also  shall  send  a  copy  of  the 
certification  form  to  the  feedlot  operator 
at  the  time  the  cattle  are  delivered.  A 
copy  of  the  certification  form  also  shall 
be  given  to  the  purchaser  of  the  cattle 
by  the  feedlot  operator  at  the  time  of 
sale. 

(2)  The  certification  form  will  include 
the  following  information: 

1.  Producer's  Name. 

2.  Producer's  social  security  number 
or  Tax  I.D.  number. 

3.  Producer's  address  (street  address 
or  P.O.  Box,  city.  State,  and  zip  code). 

4.  Signature  of  Producer. 

5.  Producer's  State  of  residence. 

6.  Number  of  rattle  shipped  to  out  of 
State  feedyard  uuder  retained 
ownership. 

7.  Date  cattle  shipped. 

8.  State  where  catUe  will  be  on  feed. 

9.  Name  of  feedyard. 

10.  Address  of  feedyard. 

(3)  For  those  cattle  for  which  the 
assessment  has  been  producer  directed 


and  paid  in  advance  pursuant  to 
subparagraph  (1)  above,  the  purchaser  of 
the  cattle  shall  not  be  required  to  collect 
and  remit  the  assessment,  but  shall 
maintain  on  file  a  copy  of  the 
Certification  of  Producer  Directed 
Payment  of  Cattle  Assessments  form 
completed  and  signed  by  the  producer 
who  originally  transported  the  cattle 
under  retained  ownership. 

(4)  For  those  cattle  for  which  the 
assessment  has  been  producer  directed 
and  paid  in  advance  pursuant  to 
subparagraph  (1)  above,  copies  of  the 
completed  Certification  of  Producer 
Directed  Payment  of  Cattle  Assessments 
form  shall  be  maintained  on  file  by  the 
producer,  the  QSBC  or  the  Board,  the 
feedlot  operator,  and  the  purchaser  of 
the  cattle  for  2  years." 

List  of  Subjects  in  7  CFR  Part  1260 

Advertising,  Agricultural  research. 
Imports,  Marketing  agreements.  Meat 
and  meat  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  title  7  of 
the  CFR  part  1260  be  amended  as 
follows: 

PART  1260— BEEF  PROMOTION  AND 
RESEARCH 

1.  The  authority  citation  of  part  1260 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2901  et  seq. 

2.  Paragraph  (a)  of  §  1260.311  is 
revised  to  read  as  follows: 

§  1260.31 1    Collecting  persons  for 
pti»po— s  of  collection  of  assessnwnts. 

•  •         •         *         * 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (f)  of  this  section,  each 
person  making  payment  to  a  producer 
for  cattle  purchased  in  the  United  States 
shall  collect  from  the  producer  an 
assessment  at  the  rate  of  $1  per  head  of 
cattle  purchased  and  shall  be 
responsible  for  remitting  assessments  to 
the  QSBC  or  the  Board  as  provided  in 
§  1260.312.  The  collecting  person  shall 
collect  the  assessment  at  the  time  the 
collecting  person  makes  payment  or  any 
credit  to  the  producer's  account  for  the 
cattle  purchased.  The  person  paying  the 
producer  shall  give  the  producer  a 
receipt  indicating  payment  of  the 
assessment. 

•  *        *        •        • 

3.  Paragraph  (c)  of  §1260.3 11  is 
revised  to  read  as  follows: 

•  •        *        •        • 

(c)  In  the  States  listed  below  there 
exists  a  requirement  that  cattle  be  brand 
inspected  by  State  authorized  inspectors 
prior  to  sale.  In  addition,  when  cattle 
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are  sold  in  the  sales  transactions  listed 
below  in  those  States,  these  State 
authorized  inspectors  are  authorized  to, 
and  shall,  except  as  provided  for  in 
paragraph  (f)  of  this  section,  collect 


assessments  due  as  a  result  of  the  sale 
of  cattle.  In  those  transactions  in  which 
inspectors  are  responsible  for  collecting 
assessments,  the  person  paying  the 
producer  shall  not  be  responsible  for  the 


collection  and  remittance  of  such 
assessments.  The  following  chart 
identifies  the  party  responsible4or 
collecting  and  remitting  assessments  in 
these  States: 


States 

Sales  through 
auction 
market 

Sales  to  a 

slaughter/ 

packer 

Sales  to  a 
feedlot 

Sales  to  an 

order  buyer/ 

dealer 

Country 
sales  ^ 

Arizona                        ^    

CP 
CP 
CP 
CP 
CP 
CP 
CP 
CP 
CP 
CP 
CP 

CP 

CP 

B 

CP 

B 

CP 

B-CP 

B-CP 

B-CP 

r 

CP 

B 

B 

B 

B 

B-CP 

B 

B-CP 

B 

B 

B 

B 

B-CP 

B 

B 

B 

&-CP 

B 

B-CP 

B 

B-CP 

B 

B 

California                       

B 

Colorado                     

B 

Idaho                 

B 

Montana                      

B 

Nebraska             

B-CP 

Oreoon                     

B 

New  Mexico      

B-CP 

Utah            

B 

Washlnoton       

B 

Wyofning 

B        • 

!$«y;.._. . 

»».«»«*^     y4.  .A 

B — Brand  inspector  has  responsibility  to  collect  and  remit  assessments  due. 

CP— The  person  paying  the  producer  shall  be  ttie  collecting  person  and  has  responsibility  to  collect  and  remit  the  assessments  due. 

B-CP— Brand  inspector  has  responsibility  to  collect:  however,  when  there  has  not  been  a  physical  brand  inspection  the  person  paying  the  pro- 
ducer shall  be  the  collecting  person  and  has  the  responsibility  to  collect  and  remit  assessments  due. 

'  For  the  purpose  of  this  subpart,  the  term  "country  sales'  shall  include  any  sales  not  conducted  at  an  auction  or  livestock  market  and  which  is 
not  a  sale  to  a  slaughter/packer,  feedtot.  or  order  buyer  or  dealer. 


4.  A  new  paragraph  (f)  of  §1260.311 
is  added  to  read  as  follows: 

(f)(1)  A  producer  who  transports, 
prior  to  sale,  cattle  of  that  producer's 
own  production  to  another  State,  may 
elect  to  make  a  directed  payment  of  the 
Sl-per-head  assessment  in  advance  to 
the  QSBC  in  the  State  in  which  the 
producer  resides,  or  to  the  Board  if  there 
is  no  QSBC  in  such  State,  provided  that 
the  producer  fulfills  the  requirements 
set  forth  below: 

(i)  transports  the  cattle  under  retained 
ownership  to  a  feedlot  or  similar 
location,  and  the  cattle  remain  at  such 
location,  prior  to  sale,  for  a  period  not 
less  than  30  days:  and 

(ii)  the  producer,  at  the  time  of 
transport,  signs  a  Certification  of 
Producer  Directed  Payment  of  Cattle 
Assessments  form  indicating  that  the 
assessment  has  been  paid  in  advance.  A 
copy  of  the  certification  form 
establishing  the  payment  of  the 
assessment  shall  be  sent  by  the  producer 
with  the  assessment  when  remitted  to 
the  QSBC  or  the  Board.  The  producer 
also  shall  send  a  copy  of  the 
certification  form  to  the  feedlot  operator 
at  the  time  the  cattle  are  delivered.  A 
copy  of  the  certification  form  also  shall 
be  given  to  the  purchaser  of  the  cattle 
by  the  feedlot  operator  at  the  time  of 
sale. 

(2)  The  certification  form  will  include 
the  following  information 

1.  Producer's  Name. 

2.  Producer's  social  security  number 
or  Tax  I.D.  number. 


3.  Producer's  address  (street  address 
or  P.O.  Box,  city.  State,  and  zip  code). 

4.  Signature  of  Producer. 

5.  Producer's  State  of  residence. 

6.  Number  of  cattle  shipped  to  out  of 
State  feedyard  under  retained 
ownership. 

7.  Date  cattle  shipped. 

8.  State  where  cattle  will  be  on  feed. 

9.  Name  of  feedyard. 

10.  Address  of  feedyard. 

(3)  For  those  cattle  for  which  the 
assessment  has  been  producer  directed 
and  paid  in  advance  pursuant  to 
paragraph  (f)(1)  of  this  section,  the 
purchaser  of  the  cattle  shall  not  be 
required  to  collect  and  remit  the 
assessment,  but  shall  maintain  on  file  a 
copy  of  the  Certification  of  Producer 
Directed  Payment  of  Cattle  Assessments 
form  completed  and  signed  by  the 
producer  who  originally  transported  the 
cattle  under  retained  ownership. 

(4)  For  those  cattle  for  which  the 
assessment  has  been  producer  directed 
and  paid  in  advance  pursuant  to 
paragraph  (f)(1)  of  this  section,  copies  of 
the  completed  Certification  of  Producer 
Directed  Payment  of  Cattle  Assessments 
form  shall  be  maintained  on  file  by  the 
producer,  the  QSBC  or  the  Board,  the 
feedlot  operator,  and  the  purchaser  of 
the  cattle  for  2  years. 

Dated:  Ck:lob€r  12.2001. 
Kenneth  C.  Clayton, 
Associate  Administrator.  Agricultural 
Marketing  Senice. 
|FR  Doc.  01-26394  Filed  10-18-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  852 

RIN  1901-AA90 

Guidelines  for  Physicians  Panel 
Determinations  on  Worker  Requests 
for  Assistance  in  Filing  for  State 
Workers'  Compensation  Benefits 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemaking; . 
announcement  of  public  hearing. 

SUMMARY:  This  document  announces  a 
public  hearing  to  be  held  on  October  25, 
2001,  in  order  to  obtain  comments 
regarding  a  notice  of  proposed    ■ 
rulemaking  published  in  the  Federal 
Register  on  September  7,  2001.  This  is 
the  second  public  hearing  held  on  this 
proposed  rulemaking.  The  first  hearing 
was  held  on  October  10,  2001 ,  at  the 
Forrestal  Building  in  Washington,  D.C. 
Testimony  submitted  at  that  hearing  can 
be  found  at  the  Office  of  Advocacy 
website:  www.eh.doe.gov/advocacy. 
Testimony  submitted  at  the  October  25 
hearing  will  also  be  made  available  at 
this  website. 

DATES:  Oral  views,  data,  and  arguments 
may  be  presented  at  the  public  hearing, 
beginning  at  4  p.m.  on  October  25,  2001. 
DOE  must  receive  requests  to  speak  at 
the  public  hearing  and  a  fax  of  your 
statements  no  later  than  4  p.m.,  October 
24,  2001.  DOE  is  requesting  that 
speakers  bring  four  (4)  copies  of  their 
written  comments  and  prepared 
statement!;  for  the  public  hearing. 
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ADDRESSES:  Those  wishing  to  speak 
should  contact  Judy  Keating  at  202- 
586-7551,  and  fax  a  copy  of  their 
statements  to  Ms.  Keating  at  202-586- 
6010  in  advance  of  the  meeting  (no  later 
than  4  p.m.  October  24,  2001).  DOE 
requests  that  speakers  bring  four  (4) 
copies  of  their  statements  to  distribute 
to  the  media  and  the  public.  Speakers 
who  have  not  preregistered  will  be 
allowed  to  speak  once  all  registered 
speakers  are  heard.  The  meeting  will  not 
conclude  until  all  those  wishing  to 
speak  are  heard. 

The  hearing  will  begin  at  4  p.m.  at  the 
Radisson  Hotel  Cincinnati  Airport 
(adjacent  to  the  Cincinnati-Northern 
Kentucky  International  Airport  in 
Hebron,  Kentucky).  You  can  find  more 
information  concerning  public 
participation  in  this  rulemaking 
proceeding  in  Section  IV,  "Opportunity 
for  Public  Comment,"  of  the  previously 
published  notice  of  proposed 
rulemaking  (66  FR  46742). 

Written  comments  can  continue  to  be 
addressed  to  Ms.  Loretta  Young.  Office 
of  Advocacy,  EH-8,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585, 
"PHYSICIAN  PANEL  RULE 
COMMENTS."  The  deadline  for 
receiving  written  comments  is 
November  8,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Keating,  Office  of  Advocacy,  EH-8,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585;  (202)  586- 
7551;  fax:  202-586-6010;  e-mail: 
iudy.keating@eh.doe.gov. 

Is.sued  in  Washington,  DC.  on  October  17, 
2001. 

Steven  Gary, 

Acting  Assistant  Secretary.  Environment. 
Safety  and  Health. 

IFR  Doc.  01-26510  Filed  10-17-01:  12:29 
pm| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratkm 

14  CFR  Part  39 

[Docket  No.  2001-NE-2fr-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
International.  S.A.  CFM56-S  Series 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  CFM  International,  S.A. 
(CMFI)  CFM56  -5  series  turbofan 
engines.  This  proposal  would  require 
replacement  of  the  magnetic  drain  plug 
on  certain  part  number  (P/N)  air  turbine 
engine  starters  manufactured  by 
Honeywell  Engines  &  Systems.  This 
proposal  is  prompted  by  three  instances 
of  uncontained  air  turbine  engine  starter 
failures,  resulting  in  cowl  damage.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  uncontained 
failure  of  the  starter  and  possible 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
December  18.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No,  2001-NE- 
20-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Honeywell 
Engines  &  Systems.  Technical 
Publications  Department.  Ill  South 
34th  Street,  Phoenix,  Arizona  85034: 
telephone  (602)  365-5535,  fax  (602) 
365-5577.This  information  may  be 
examined,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7152,  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 


proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  legulafory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-2(>-AD  "  Tlje 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-20-AD.  12  New- 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  FAA  has  received  three  reports  of 
uncontained  failures  of  air  turbine 
starters  that  resulted  in  cowl  damage.  A 
number  of  air  turbine  starters  have  been 
damaged  by  running  without  oil. 
Investigations  of  the  incidents  have 
shown  that  over  torque  of  the  magnetic 
drain  plug,  P/N  572-510-9004,  can 
result  in  the  failure  of  the  plug,  which 
can  allow  oil  to  drain  from  the  starter 
housing.  Failure  of  the  plug  may  not  be 
immediately  evident  when  it  is  over 
torqued.  Replacement  of  the  existing 
magnetic  drain  plug,  P/N  572-510- 
9004.  with  a  new  redesigned  magnetic 
drain  plug,  P/N  572-8510-9152.  would 
reduce  the  potential  for  oil  loss  from  the 
turbine  starter  if  the  plug  is 
inadvertently  over  torqued,  and  would 
prevent  uncontained  failure  of  the 
starter  due  to  loss  of  oil  and  possible 
damage  to  the  airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  appioved 
the  technical  contents  of  Honeywell 
Service  Bulletin  3505582-80-1706, 
dated  March  8,  2000.  that  describes 
procedures  for  replacing  magnetic  drain 
plugs,  P/N  572-510-9004  and  packings. 
P/N  S941 3-555,  with  new  redesigned 
drain  plugs  P/N  572-8510-9152,  and 
packings,  P/N  S3225-905;  and  re- 
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marking  the  air  turbine  engine  starter 
with  a  new  P/N.  i 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  CFMI  CFM56-5  series 
turbofan  engines  of  the  same  type 
design,  with  Honeywell  Engines  & 
Systems  air  turbine  engine  starters,  P/ 
N's  3505582-2.  3505582-3,  3505582-4, 
3505582-12. 3505582-14.  3505582-15. 
3505582-22.  and  3505582-23,  installed, 
the  proposed  AD  would  require  the 
following  actions  within  500  cycles-in- 
service  after  the  effective  date  of  the 
proposed  AD: 

•  Replacement  of  magnetic  drain 
plug,  P/N  572-510-9004.  with  a  new 
redesigned  magnetic  drain  plug,  P/N 
572-8510-9152. 

•  Replacement  of  packing,  P/N 
39413-555,  with  packing.  P/N  S3225- 
905. 

_  •  Re-marking  of  the  air  turbine  engine 
starter  after  replacement  of  the  magnetic 
drain  plug. 


Cost  Analysis 

The  FAA  estimates  that  about  512 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  0.1 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $787  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $406,016. 

Regulatory  Analysis  | 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  fl) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International.  S.A.:  Docket  No.  2001- 
NE-20-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFM  International.  S.A. 
CFM56-5  series  turbofan  engines  with 
Honeywell  Engines  &  Systems  air  turbine 
engine  starters,  part  numbers  (P/N's) 
3505582-2. 3505582-3,  3505582-4. 
3505582-12.  3505582-14.  3505.582-15. 
3505582-22.  and  3505582-23  installed. 
These  engines  are  installed  on.  but  not 
limited  to  Airbus  Industries  A318.  A319. 
A320.  A321  and  A340  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
acc:ordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required 
within  500  cycles-in-.service  after  the 
effective  date  of  this  AD.  unless  already 
done. 

To  prevent  uncontained  failure  of  the 
starter  due  to  loss  cf  oil  and  possible  damage 
to  the  airplane,  do  the  following: 

(a)  Replace  the  magnetic  drain  plug.  P/N 
572-510-9004.  with  a  new  redesigned 


magnetic  drain  plug  P/N  752-8510-9152: 
replace  the  packing  P/N  S3225-905.  with 
packing  P/N  39413-555.  and  remark  the  air 
turbine  engine  starter  in  accordance  with 
paragraphs  2.  A.  through  2.  C.  of  the 
Accomplishment  Instructions  of  Honeywell 
Service  Bulletin  3505582-80-1706.  dated 
March  8.  2000. 

(b)  Rfeplenish  the  air  turbine  starter. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  lo  operate  the  ainTafl  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
October  11.  2001. 
Donald  E.  Ploufle, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  01-26325  Filed  10-18-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  FAA-2001 -10286;  Airspace 
Docket  No.  01 -AEA-11] 

RIN2120-AA66 

Proposed  Amendment  of  Restricted 
Area  J^-5201 ,  Fort  Drum,  NY 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This.notice  proposes  to 
amend  the  designated  altitudes  for 
Restricted  Area  R-5201  (R-5201),  Fort 
Drum,  NY,  by  designating  the  ceiling  of 
the  airspace  at  23,000  feet  mean  sea 
level  (MSL)  on  a  year-round  basis. 
Currently,  the  upper  altitude  limit  for 
the  restricted  area  changes  between 
23,000  feet  MSL  from  April  1  through 
September  30;  and  20,000  feet  MSL, 
from  October  1  through  March  31. 
Increased  training  requirements  at  Fort 
Drum  have  resulted  in  a  regular  need  for 
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restricted  airspace  up  to  23,000  feet 
MSL  throughout  the  year.  This  proposed 
modification  would  not  change  the 
current  boundaries,  time  of  designation, 
or  activities  conducted  in  R-5201. 
DATES:  Comments  must  be  received  on 
or  before  December  3,  2001. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation;  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  numbers  FAA-2001-10286/ 
Airspace  Docket  No.  01-AEA-ll  at  the 
begiiming  of  your  comments. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal,  any 
t:onunents  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  1  Aviation  Plaza, 
Jamaica,  NY  11434. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA^OO,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Nos.  FAA-2001- 


10286/Airspace  Docket  No.  01-AEA- 
ll."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
Moira  D.  Keane,  Environmental 
Specialist,  FAA,  Eastern  Regional  Air 
Traffic  Division,  1  Aviation  Plaza, 
Jamaica,  NY  11434.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  703-321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661)  using  a  modem  and  suitable 
communications  software. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  also  obtain  a  copy  of 
this  NPRM  by  submitting  a  request  to 
the  FAA,  Office  of  Air  Traffic  Airspace 
Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA,  Office  of 
Rulemaking,  (202)  267-9677,  to  request 
a  copy  of  Advisory  Circular  No.  11-2A, 
which  describes  the  application 
procedure. 

Background 

Restricted  airspace  at  Fort  Drum,  NY, 
dates  back  to  at  least  the  1960's.  The 
current  designated  altitudes  for  the 
restricted  area  were  based  on  past  use  of 
the  installation  as  a  National  Guard 
facility  which  had  primarily  seasonal 
training  requirements.  The  higher 
altitude  designated  for  the  period  April 
1  through  September  30  reflected 
increased  use  of  the  restricted  area  by 
reserve  components  during  annual 
summer  training  periods.  In  1985,  an 
U.S.  Army  unit,  the  10th  Mountain 


Division,  was  activated  at  Fort  Drum 
with  a  full  time,  year-round  training 
requirement.  In  addition,  over  the  years, 
use  of  R-5201  has  increased  by  U.S.  Air 
Force  units.  The  reduction  of  R-5201's 
upper  limit  to  20.000  feet  MSL  during 
the  period  October  1  through  March  31 
has  increasingly  become  a  limiting 
factor  to  the  year-round  training  needs 
at  Fort  Drum. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  73  to  amend 
the  designated  altitudes  of  R-5201  Fort 
Drum,  NY.  Specifically,  this  action 
proposes  to  change  the  designated 
altitudes  for  R-5201  fi-om  "Surface  to 
23,000  feet  MSL,  April  1  through 
September  30:  surface  to  20.000  feet 
MSL.  October  1  through  March  31"  to 
"Surface  to  23,000  feet  MSL.  "  This 
proposal  would  delete  the  seasonal 
changes  to  the  upper  altitude  limit  and 
establish  23.000  feet  MSL  as  the  upper 
altitude  limit  on  a  vear-round  basis.  The 
20,000  feet  MSL  limit  adversely  affects 
training  at  Fort  Drum  and  requires  units 
to  alter  their  training  profiles  when 
23,000  feet  is  not  available.  This  is 
disruptive  to  training  continuity  and 
precludes  the  most  cost-effective 
accomplishment  of  training  activities. 
The  U.S.  Army  has  proposed  this 
modification  to  better  accommodate 
existing  and  forecast  training 
requirements  at  Fort  Drum.  This  action 
would  not  change  the  current 
boundaries,  time  of  designation,  or 
activities  conducted  within  R-5201. 
Thus,  as  under  the  current  rule,  the 
restricted  area's  designated  altitude 
remains  23,000  feet  MSL  at  all  times 
between  April  1  and  September  30. 
Under  the  proposed  rule,  the  restricted 
area's  designated  altitude  would  change 
from  20.000  feet  MSL  to  23,000  feet 
MSL  for  the  October  1  to  March  31 
period.  Because  the  time  of  designation 
is  not  being  amended,  between  October 
1  and  March  31 ,  the  restricted  area 
would  continue  to  be  in  effect  only 
between  0600  and  1800  local  time, 
unless  a  Notice  to  Airmen  is  issued  48 
hours  in  advance:  and  it  would  continue 
to  be  in  effect  continuously  between 
April  1  and  September  30. 

Section  73.52  of  14  CFR  part  73  was 
republished  in  FAA  Order  7400.8J, 
dated  September  20,  2001. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

This  proposal  will  be  subjected  to  the 
appropriate  environmental  analysis  in 
accordance  with  FAA  Order  1050.1D. 
Policies  and  Procedures  for  Considering 
Environmental  Impacts,  prior  to  any 
FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
fellows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 


f73^    [Amended! 

2.  §  73.52  is  amended  as  follows: 


R-5201  Fort  Drum,  NY  [Amended] 

By  removing  "Designated  altitudes. 
Surface  to  23,000  feet  MSL,  April  1 
though  September  30;  sur&ce  to  20.000 
feet  MSL,  October  1  through  March  31" 
and  substituting  "Designated  altitudes. 
Surface  to  23,000  feet  MSL"  in  its  place. 


Issued  in  Washington.  DC  on  October  12, 
2001. 
Reginald  C.  Matthews. 

Manager.  Airspace  and  Rules  Division. 

(FR  Doc.  01-26462  Filed  10-18-01;  8:45  ami 

BHJJNG  C006  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-019] 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

October  12.  2001. 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
amend  its  regulations  governing 
standards  for  conducting  business 
practices  with  interstate  natural  gas 
pipelines  to  require  that  interstate 
pipelines  permit  releasing  shippers  to 
recall  released  capacity  and  renominate 
that  recalled  capacity  at  any  of  the 
scheduling  opportunities  provided  by 
interstate  pipelines.  The  proposed  rule 
is  designed  to  synchronize  the 
Commission's  regulation  of  recalled 
capacity  with  its  standards  for  intra-day 
nominations  and  to  provide  releasing 
shippers  with  increased  flexibility  in 
structuring  capacity  release 
transactions. 

DATES:  Comments  are  due  November  19, 
2001. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE. .  Washington,  DC  20426. 
(202) 208-2294. 

Marvin  Rosenberg,  Office  of  Markets. 
Tariffs,  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
(202) 208-1283. 

Kay  Morice,  Office  of  Markets.  Tariffs, 
and  Rates.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  (202)  208- 
0507. 


SUPPLEMENTARY  INFORMATION: 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

[Dociset  Nos.  RM96-1-0191 

Regulation  of  Short-Term  Natural  Gas 
Transportation  Services; 

(Docket  No.  RM98-10-008] 

Regulation  of  Interstate  Natural  Gas 
Transportation  Services 

[Docket  No.  RM98-12-0081 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  §  284.12(c)(l)(ii)  of  its  open 
access  regulations  to  require  that 
interstate  pipelines  permit  releasing 
shippers  to  recall  released  capacity  and 
renominate  that  recalled  capacity  at  any 
of  the  scheduling  opportunities 
provided  by  interstate  pipelines.  The 
proposed  rule  is  intended  to  create  more 
flexibility  for  firm  capacity  holders  on 
interstate  pipelines  by  synchronizing 
the  Commission's  regulation  of  recalled 
capacity  with  its  standards  for  intra-day 
nominations.  The  proposed  rule  is 
intended  to  benefit  the  public  by 
providing  firm  capacity  holders  with 
increased  flexibility  in  structuring 
capacity  release  transactions  that  will 
result  in  enhanced  competition  across 
the  interstate  pipeline  grid. 

I.  Background 

In  Order  No.  636.  the  Commission 
adopted  regulations  permitting  shippers 
(releasing  shippers)  to  release  their 
capacity  to  other  shippers  (replacement 
shippers).'  Under  these  regulations, 
releasing  shippers  were  permitted  to 
"release  their  capacity  in  whole  or  in 
part,  on  a  permanent  or  short-term  basis, 
without  restriction  on  the  terms  and 
conditions  of  the  release."  ^  The 
regulation  permits  releasing  shippers  to 
impose  terms  on  a  release  transaction 
under  which  the  releasing^ shipper 
reserves  the  right  to  recall  that  capacity 
to  use  the  capacity  itself.  As  an 
example,  a  shipper  might  include  a 
recall  condition  in  the  event  that 
temperature  drops  below  a  pre- 
determined level. ' 

In  July  1996.  in  Order  No.  587.^  the 
Commission  incorporated  by  reference 


<18CFR284.B(2001). 

2  18  CFR  284.8(b). 

'Pipeline  Service  Oblif;ation.s  and  Revisions  to 
Regulations  Governing  .Self-Implementing 
Transportation  Under  Part  284  of  the  Commission's 
Regulations.  Order  N(.       ">.  57  FR  13267  (Apr.  16. 
1992).  FERC  Stats.  &  Kt„o.  Regulations  Preambles 
||an.  1991-|une  1996]  1  30.939.  at  30.418  (Apr.  8. 
1992). 

■•  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  Order  No.  587. 61  FR  39053 
(|ul.  26. 1996).  FERC  Stats.  &  Ri!gs.  Regulations 
Preambles  IJuly  1996-December  2000|  1 31,038  (Jul. 
17.  1996). 
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consensus  standards  approved  by  the 
Gas  Industry  Standards  Board  (GISB) 
designed  to  standardize  business 
practices  and  communication  protocols 
of  interstate  pipelines  in  order  to  create 
a  more  integrated  and  efficient  pipeline 
grid.  GISB  is  a  private,  consensus 
standards  developer  composed  of 
members  from  all  segments  of  the 
natural  gas  industry. 

One  aspect  of  GISB's  standards 
adopted  in  Order  No.  587  covered 
capacity  release  transactions.  Of 
relevance  here,  two  standards.  5.3.6  and 
5.3.7.  apply  to  recalls  of  capacity  release 
transactions. 

Standard  5.3.6:  If  the  releasing  shipper 
wishes  to  recall  capacity  to  be  effective  for 
a  gas  day,  the  notice  should  be  provided  to 
the  transportation  service  provider  and  the 
acquiring  shipper  no  later  than  8  A.M. 
Central  Clock  Time  on  nomination  day.^ 
Standard  5.3.7:  There  should  be  no  partial 
day  recalls  of  capacity.  Trans- ortation 
service  providers  should  support  the 
function  of  reputting  by  releasing  shippers.^ 

In  this  context,  a  partial  day  recall  refers 
to  a  recall  condition  that  applies  only  to 
part  of  gas  day.  rather  than  the  full  gas 
day.' 

In  1996.  when  GISB  first  adopted 
these  standards.  GISB's  standards 
provided  for  one  nomination,  at  11:30 
a.m.  CCT  "  for  the  next  gas  day  and  only 
one  intra-day  nomination  at  an 
indeterminate  time.  In  order  to  create  a 
more  standardized  intra-day  nomination 
schedule.^  GISB  amended  its  standards 
to  provide  for  three  standardized  intra- 
day  nomination  opportunities:  an 
Evening  nomination  at  6  p.m.  CCT  to 
take  effect  on  the  next  gas  day,  an  Intra- 
Day  1  nomination  at  10  a.m.  CCT  to  take 
effect  at  5  p.m.  CCT  on  the  same  gas 
day.  and  an  Intra-Day  2  nomination  at 
5  p.m.  CCT  to  take  effect  at  9  p.m.  CCT 
on  the  same  gas  day.'"  GISB,  however, 
has  not  amended  its  capacity  release- 
recall  standards  to  take  into  account  its 


»18  CFR  284.12(b)(1)(v)  (2001).  Capacity  Release 
Related  Standard  5.3.6. 

» 18  CFR  284.12(b)(l)(v)  (2001).  Capacity  Release 
Related  Standard  5.3.7. 

'  Under  the  GISB  standards,  a  gas  day  runs  from 
9  a.m.  central  clock  time  (CCT)  on  Dav  1  to  9  a.m. 
CCT  the  next  day  (Day  2).  18  CFR  284'.12(b)(1)(i). 
Nominations  Related  Standards  1.3.1. 

■CCT  refers  to  Central  Clock  Time,  which 
includes  an  adjustment  for  day  light  savings  time. 
See  18  CFR  §284.12(b)(l)(i).  Nominations  Related 
Standards  1.3.1. 

«  See  Order  No.  587-C.  62  FR  at  10687.  FERC 
Stats.  &  Regs.  Regulations  Preambles  |)uly  1996- 
Oecember  2000)  1 31.050,  at  30.585  (rejecting  a 
proposed  GISB  intra-day  nomination  standard  for 
being  vague  and  non-standardized  and  providing 
additional  time  for  GISB  to  develop  a  standardized 
intra-day  nomination  schedule). 

"•18  CFR  284.12(b)(l)(i)  (2001).  Nominations 
Related  Standard  1.3.2. 


adoption  of  these  standardized  intra-day 
nomination  opportunities. 

In  Order  No.  637.  the  Commission 
adopted  §  284.12(c)(l)(ii)  of  its 
regulations  which  requires  interstate 
pipelines  to  "permit  shippers  acquiring 
released  capacity  to  submit  a 
nomination  at  the  earliest  available 
nomination  opportunity  after  the 
acquisition  of  capacity." ' '  The  purpose 
of  this  regulatory  change  was  to  permit 
capacity  release  transactions  to  take 
place  on  an  intra-day  basis  so  that 
released  capacity  can  compete  with 
pipeline  capacity  on  a  comparable 
basis.  1 2  The  adoption  of 
§284.12(c)(l)(ii)  now  permits  shippers 
to  acquire  released  capacity  at  any  intra- 
day  nomination  opportxmity  and  to 
nominate  coincident  with  their 
acquisition  of  capacity.'^ 

On  February  1.  2001,  GISB  filed  a 
report  with  the  Commission,  in  Docket 
No.  RM9a-10-000.  concerning  its 
development  of  standards  regarding 
partial  day  recalls  of  capacity. 
According  to  GISB.  some  members 
believed  that  partial  day  recalls  fell 
within  the  purview  of  the  scheduling 
equality  requirements  of  Order  No.  637. 
while  others  did  not.  Other  members, 
GISB  asserts,  believe  that  partial  day 
recalls  are  a  valid  business  practice, 
irrespective  of  whether  this  practice  is 
required  by  Order  No.  637.  Due  to  these 
disagreements.  GISB  reports  it  has  been 
unable  to  reach  consensus  on  how  to 
proceed. 

On  March  16.  2001.  AGA  filed,  in 
Docket  Nos.  RM98-10-O08  and  RM98- 
12-008.'*  a  "Reply  to  February  1,  2001, 
Gas  Industry  Standards  Board  Report 
and  Petition  for  Clarification  and 
Directive  from  FERC  Regarding 
Requirement  for  Capacity  Release 
Scheduling  Equality."  AGA  argues  that 
the  Commission  should  require 
pipelines  to  allow  partial  day  recalls  as 
part  of  their  compliance  with 
§  284.12(c)(l)(ii).  Ten  comments  to 
AGA's  request  were  filed."* 


"  18  CFR  284.12(c)(1)(ii)  (2001). 

■^Regulation  of  Short-Term  Natural  Gas 
Transportation  Services.  Order  No.  637.  65  FR 
10156.  101-58-60  (Feb.  25.  2000).  FERC  Stats  & 
Regs.  Regulations  Preambles  ijulv  1996-December 
2000)1  31.091.  at  31.297  (Feb.  9.' 2000). 

"Prior  to  Order  No.  637.  GISB's  existing  capacity 
release  nomination  standards  had  not  been 
amended  to  reflect  the  intra-day  nomination 
standards.  Thus,  prior  to  Order  No.  637.  a  shipper 
acquiring  released  capacity  had  to  acquire  the 
capacity  and  notif)'  the  pipeline  by  9  a.m.  OCT  to 
nominate  at  1 1:30  a.m.  CCT  for  the  next  gas  day  and 
could  not  avail  itself  of  any  intra-day  nomination 
opportunities  for  the  current  gas  day. 

'*  Because  the  Commission  is  issuing  this  NOPR 
on  the  issues  raised  in  the  AGA  filing.  Docket  Nos. 
RM98-10-008  and  RM98-1 2-008  are  being 
terminated. 

"Consolidated  Edison  Company  of  New  York, 
Inc.  and  Orange  and  Rockland  Utilities  (ConEd). 


n.  Discussion 

The  Commission  is  proposing  to 
revise  §  284.12(c)(l)(ii)  of  its  regulations 
to  require  pipelines  to  permit  recalls  of 
capacity  at  each  nomination 
opportunity.  Specifically,  the 
Commission  is  proposing  to  require 
pipelines  to  permit  shippers  to  recall 
released  capacity  and  renominate  such 
recalled  capacity  at  each  nomination 
opportunity  provided  by  the  pipeline 
according  to  the  notice  and  bumping 
provisions  applicable  to  interruptible 
shippers."* 

This  proposal  will  enable  releasing 
shippers  to  coordinate  recalls  of 
capacity  release  transactions  and 
renominations  of  that  capacity  with  the 
current  intra-day  nomination  cycle. 
Under  this  proposal,  recall  rights  would 
operate  according  to  the  same  timelines 
that  now  apply  to  interruptible 
transportation. 

This  proposal  is  intended  to  ensure 
that  the  regulations  relating  to  capacity 
release  recalls  remain  consistent  with 
the  original  intent  of  the  Commission's 
capacity  release  regulations  by 
providing  releasing  shippers  with  the 
flexibility  to  structure  capacity  release 
transactions  that  best  fit  their  business 
needs.  The  proposal  also  seeks  to  foster 
greater  competition  for  pipeline 
capacity  by  creating  parity  between 
scheduling  of  capacity  release 
transactions  and  scheduling  of  pipeline 
interruptible  service.  By  enabling 
releasing  shippers  to  recall  and 
renominate  capacity  quickly,  they  will 
have  greater  incentive  to  release 
capacity,  providing  capacity  purchasers 
with  an  alternative  to  purchasing 
pipeline  interruptible  service.  At  the 
same  time,  this  proposal  will  provide 
replacement  shippers  whose  capacity  is 
recalled  the  same  advance  notice  and 


Delmarva  Power  &  Light  Company  (Delniarva). 
Duke  Energy  Gas  Transmission  (Algonquin  Gas 
Transmission  Company.  East  Tennessee  Natural 
Gas  Co..  Egan  Hub  Partners.  LP.,  and  Texas  Eastern 
Transmission.  L.P.)  (DEGT).  D>'negy  Marketing  and 
Trade  (Dynegy).  El  Paso  Pipeline  Companies  (El 
Paso).  Enron  Interstate  Pipelines  (Enron).  Interstate 
Natural  Gas  Association  of  America  (INGAA). 
Keyspan  Delivery  Companies  (Keyspan).  Natural 
Gas  Supply  Association  (NCSA).  Public  Service 
Commission  of  the  State  of  New  York  (PSCNY). 

'"The  Commission  also  is  proposing  to  rescind 
the  incorporation  by  reference  of  GISB  standard 
5.3.6  (which  requires  notice  of  capacity  release 
recalls  by  8  a.m.  CCT)  and  the  first  sentence  of  GISB 
Standard  5.3.7  (which  prohibits  partial  day  recalls 
of  capacity).  The  Commission  is  retaining  the 
portion  of  Standard  5.3.7  that  requires 
transportation  service  providers  to  "support  the 
function  of  reputting  by  releasing  shippers." 
Reputting  refers  to  the  ability  of  a  releasing  shipper 
to  include  a  condition  in  a  release  under  which  it 
can  recall  capacity  when  needed  and.  after  the 
recall  has  ended,  the  capacity  will  revert  (be 
reputted)  to  the  replacement  shipper,  without  the 
need  for  a  new  release. 
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protection  firom  bumping  as  is  provided 
to  interruptible  shippers  under  the 
Commission's  regulations. 

The  Commission  has  placed  great 
reliance  on  GISB's  development  of 
consensus  standards,  because  the 
industry  is  the  most  knowledgeable 
about  how  it  operates  and  it  is  the 
industry  that  must  operate  under  these 
standards.  "^  However,  when  GISB  has 
been  imable  to  reach  consensus  on 
issues  concerning  Commission  policy, 
the  Commission  has  resolved  the  policy 
dispute  so  that  the  standards 
development  process  can  continue.'* 

A  consensus  of  GISB's  membership 
adopted  its  current  standards  for 
capacity  release  recalls  when  GISB's 
standards  provided  for  only  one 
nomination  a  day,  at  11:30  a.m.  CCT 
and  a  single  non-standardized  intra-day 
nomination  .  But  the  circumstances 
under  which  the  recall  standards  were 
developed  have  markedly  changed  as 
the  number  of  nomination  opportunities 
have  now  expanded  to  four  nomination 
opportunities.  At  the  same  time,  it  is 
apparent  that  the  consensus  supporting- 
GISB's  existing  recall  standards  no 
longer  exists,  and  GISB  itself  has 
recognized  that  it  can  no  longer  make 
progress  in  resolving  this  issue.  In  these 
circumstances,  the  Commission  must 
resolve  the  policy  question  regarding 
partial  day  recalls. 

In  Order  No.  636,  the  Commission 
established  the  capacity  release 
mechanism  to  create  competition  with 
pipeline  firm  and  interruptible 
transportation.'^  One  of  the 
fundamental  tenets  of  the  Commission's 
capacity  release  regulations  is  that 
releasing  shippers  have  the  opportunity 
to  establish  any  recall  conditions  for 
their  capacity.  Section  284.8(b) 
expressly  permits  shippers  to  "release 
their  capacity  in  whole  or  in  part,  on  a 
permanent  or  short-term  basis,  without 
restriction  on  the  terms  and  conditions 
of  the  release."  ^°  In  Order  No.  636-A, 
the  Commission  recognized  that  "a 
releasing  shipper  may  include  terms 
and  conditions,  such  as  recall  rights. 


"Order  No.  587,  61  FR  at  39057  (|ul.  26.  1996). 
FERC  Stats.  It  Regs.  Regulations  Preambles  [July 
1996-December  2000|  1  31.038.  at  30.059  (resolving 
dispute  over  bumping  of  interruptible  service  by 
firm  service). 

'"Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  S87-C,  63  FR 
20072  (Apr.  23.  1998).  FERC  Slats.  &  Regs. 
Regulations  Preambles  ||uly  1996-Oecember  2000| 
131.062.  at  30-668-72  (Apr.  16,  1998). 

"Order  No.  63&-A.  57  FR  36128  (Aug.  12.  1992), 
FERC  Stats.  &  Kegs  Regulations  Preambles  ||an. 
1991-lune  1996|  130.950.  at  30,556  (Aug.  3.  1992) 
("competition  between  pipeline  capacity  and 
released  capacity  helps  ensure  that  customers  pay 
only  the  competitive  price  for  the  available 
capacity"). 

">  18  CFR  284.8(b)  (emphasis  added). 


that  will  ensure  it  has  adequate  peak 
day  capacity."  ^i  Thus,  all  recall 
conditions,  including  partial  day  recalls 
are  consistent  with  the  Commission's 
regulations.  Moreover,  in  Order  No.  637. 
the  Commission  sought  to  create  greater 
scheduling  parity  between  capacity 
release  transactions  and  pipeline 
services  by  enabling  capacity  release 
transactions  to  take  place  on  an  intra- 
day  basis  at  each  of  the  four  scheduling 
opportunities. 22  While  this  regulatory 
change  enables  shippers  to  release 
capacity  at  any  nomination  opportimity, 
the  existing  GISB  recall  standards  do 
not  permit  releasing  shippers  to  take  full 
advantage  of  the  intra-day  nomination 
opportunities  by  recalling  the  capacity 
and  renominating  that  capacity  at  each 
of  the  four  scheduling  opportimities. 
Allowing  partial  day  recalls  is, 
therefore,  consistent  with  the  overall 
regulatory  changes  promulgated  in 
Order  No.  637. 

Permitting  partial  day  recalls  will  add 
flexibility  to  shippers'  rights  and  will 
better  enable  releasing  shippers  to  offer 
released  capacity  that  competes  with  the 
pipelines'  interruptible  service.  The 
current  GISB  standards  inhibit  the 
ability  of  releasing  shippers  to  release 
capacity  because  of  their  inability  to 
quickly  reclaim  capacity  when  they 
require  it  for  their  own  use.  For 
example,  under  the  current  GISB 
standards,  a  releasing  shipper  that  meets 
the  8  a.m.  CCT  notification  time  is 
unable  to  recall  its  capacity  and  submit 
a  timely  nomination  for  the  next  gas  day 
at  the  6  p.m.  CCT  Evening  Nomination 
cycle.  Moreover,  a  shipper  that  misses 
the  8  a.m.  CCT  recall  notification  time 
will  miss  four  nomination  opportunities 
and  will  be  unable  to  have  its  volume 
flow  until  48  hours  after  it  submits  the 
recall  notification.^^ 

As  a  result  of  such  lengthy  delays, 
releasing  shippers  may  not  be  able  to 
use  their  recall  rights  as  effectively  as 
possible  to  ensure  that  they  can  retain 
adequate  peak  day  capacity  for  their 
own  needs.  The  delay  in  rescheduling 
recalled  capacity  also  can  have  an 
adverse  competitive  impact  on  the 
market  by  reducing  the  amount  of 
capacity  available  for  release.  As  AGA 
points  out,  if  an  LDC  is  a  provider  of  last 
resort  imder  a  state  unbundling 


»'  Order  No.  636-A.  57  FR  36128  (Aug.  12.  1992), 
FERC  Stats.  &  Regs.  Regulations  Preambles  (Ian. 
1991-)une  1996|  1  30,950.  at  30.5.58  (Aug.  3,  1992). 

"  18  CFR  284.12(c)(l)(ii)  (2001)  (permitting 
shippers  acquiring  released  capacity  to  submit  a 
nomination  at  the  earliest  available  nomination 
opportunity  after  the  acquisition  of  capacity). 

"  A  releasing  shipper  that  misses  the  8  a.m.  CCT 
notification  time  cannot  renominate  that  capacity 
until  1 1:30  a.m.  CCT  the  next  day.  a  nomination 
under  which  gas  will  not  flow  until  9  a.m.  CCT  the 
day  after. 


initiative  and  is  given  notice  that 
insufficient  supply  is  being  delivered  to 
its  city-gate,  the  LDC  will  need  to  recall 
released  capacity  for  later  in  the  same 
day  or,  at  least,  for  the  next  day.  If  a 
partial  day  recall  right  is  not  provided, 
a  releasing  shipper  with  supplier-of-last- 
resort  obligations  will  be  reluctant  to 
release  capacity  at  all  since  it  will  not 
be  able  to  recall  that  capacity  when  it  is 
needed.  In  that  event,  shippers  seeking 
capacity  will  have  fewer  alternatives  to 
purchasing  pipeline  interruptible 
service. 

Under  the  Conmiission's  proposal,  the 
releasing  shipper  would  be  able  to  recall 
and  renominate  its  capacity  in 
accordance  with  the  current  nomination 
and  scheduling  timelines.  For  example, 
the  shipper  could  notify  the  pipeline  of 
its  recall  and  renomination  at  the  10 
a.m.  CCT  Intra-Day  1  nomination  cycle 
and  submit  a  new  nomination  that  will 
become  effective  at  5  p.m.  CCT  on  the 
same  day.  In  processing  recalls  and 
renominations,  the  pipeline  would 
follow  the  applicable  GISB  nomination 
standard  (standard  1.3.2)  in  terms  of 
providing  notice  to  the  bumped 
replacement  shipper. 

The  replacement  shipper  also  will 
receive  the  same  protection  against  loss 
of  service  as  do  interruptible  shippers. 
In  Order  No.  587-G,  the  Commission 
determined  that  interruptible  shippers 
could  be  biunped  by  firm  intra-day 
nominations  at  the  first  three 
nomination  opportunities,  but  could  not 
be  bumped  at  the  third  intra-day 
nomination  opportunity  (5  p.m.  CCT 
nomination,  with  scheduled  volumes  by 
9  p.m.  CCT).  The  Commission  provided 
this  protection  against  bumping  to 
provide  stability  in  the  nomination 
system,  so  that  shippers  can  be 
confident  by  late  afternoon  that  they 
will  receive  their  scheduled  flows.  2* 
This  rationale  seems  to  apply  equally  to 
replacement  shippers  so  that  they 
would  not  have  to  monitor  the  status  of 
their  nominations  after  5  p.m.  CCT. 

In  their  comments  on  AGA's  March 
16,  2001  filing,  the.pipelines  (INGAA. 
DEGT.  El  Paso  Pipeline  Companies, 
Enron)  are  not  opposed  to  some  revision 
of  the  GISB  standards  to  liberalize  the 
recall  conditions.  They  maintain  that 
allowing  partial  day  recalls  requires 
resolution  of  a  number  of  issues  such  as 
notification  of  the  replacement  shipper 
that  its  capacity  is  being  recalled, 
operational  provisions  to  ensure  that  the 
recalled  party  does  not  continue  to  flow 
gas,  billing  issues  regarding  the  use  of 


"Order  No.  587-G,  63  FR  at  20078,  FERC  Stats. 
&  Regs.  Regulations  Preambles  Duly  1996- 
December  20001 1 31,062,  at  30,671-72  (Apr.  16. 
1998). 
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capacity  for  part  of  a  day,  and 
scheduling  and  nomination  issues. 

The  Commission's  proposal  here  is 
designed  so  as  not  to  cause  operational 
problems  for  pipelines.  Some  pipelines 
already  have  implemented  partial  day 
recall  provisions  on  their  systems.^s     . 
Partial  day  recalls  should  not  adversely 
affect  scheduling  procedures,  since 
under  the  Commission's  proposal, 
recalls  will  take  place  under  the  same 
nomination  timeline  currently  used  for 
nominating  and  scheduling  firm  and 
interruptible  service,  including 
bumping  of  interruptible  service.  Order 
No.  637  already  requires  pipelines  to 
implement  procedures  to  allocate 
capacity  and  potential  imbalances  and 
penalties  associated  with  partial  day 
releases,  so  the  same  procedures  can  be 
used  for  partial  day  recalls.^^ 

In  their  comments  on  AGA's  March 
16,  2001  filing,  NCSA  and  Dynegy 
oppose  partial  day  recalls.  They 
maintain  that  flowing  or  partial  day 
recalls  undermine  system  reliability, 
because  they  may  shut  in  production  or 
result  in  scheduling  problems,  overruns, 
penalties,  or  operational  flow  orders. 
They  claim  that  if  capacity  is  recalled, 
the  replacement  shippers  (whose 
capacity  is  recalled)  may  be  imable  to 
obtain  replacement  capacity  within  the 
same  day.  They  further  contend  that 
flowing  day  recalls  may  undermine 
competition.  They  assert  that  if  flowing 
day  recalls  become  the  default  method 
of  doing  business,  such  recall  rights  will 
result  in  lowering  the  value  of  released 
capacity.  As  a  consequence,  they 
maintain,  shippers  may  be  left  with  no 
alternative  other  than  purchasing 
capacity  from  the  pipeline. 

As  discussed  above,  the  use  of  partial 
day  recalls  should  create  no  additional 
scheduling  problems  since  recalls  will 
be  scheduled  according  to  the  existing 
scheduling  requirements.  In  effect, 
releasing  shippers  using  partial  day 
recalls  are  creating  another  form  of 
interruptible  transportation  to  compete 


with  pipeline  interruptible  capacity  and 
shippers  purchasing  recallable  capacity 
should  be  subject  to  the  same 
scheduling  rules  that  apply  to 
interruptible  transportation.  Partial  day 
recalls  will  be  no  more  likely  to  result 
in  shut-in  production  than  interruptible 
transactions  that  are  subject  to  being 
bumped  under  the  current  standards. 

As  discussed  earlier,  permitting 
partial  day  recalls  should  not  reduce 
competition,  as  Dynegy  and  NCSA 
assert,  but  should  enhance  competition 
as  capacity  that  previously  was  not 
released  because  of  concerns  about 
recall  rights  becomes  available  as  an 
alternative  to  pipeline  interruptible 
service.  Dynegy  and  NCSA  appear  to 
assume  that  if  partial  day  recalls  are  not 
permitted,  shippers  will  nonetheless 
release  the  same  amoimt  of  capacity. 
However,  as  AGA  points  out,  if  LDCs  or 
other  shippers  need  to  recall  capacity  to 
ensure  their  own  peak  day  capacity, 
they  may  be  reluctant  to  release  capacity 
at  all  without  some  assurance  of  the 
ability  to  recall.  Since  Order  No.  636. 
the  Commission  has  proceeded  under 
the  asstmiption  that  the  best  way  to 
improve  access  to  capacity  is  to  provide 
flexibility  for  releasing  shipp>ers  to 
establish  the  terms  and  conditions  of 
releases.  While  including  partial  day 
recalls  may  make  some  capacity  releases 
less  valuable  to  replacement  shippers, 
as  Dynegy  and  NGSA  assert,  the 
replacement  shippers  will  know  the 
terms  of  releases  upfront  and  can 
determine  whether  to  purchase  that 
capacity  or  seek  more  reliable  capacity, 
and  can  take  the  recall  conditions  into 
account  in  determining  how  much  the 
capacity  is  worth. 

m.  Notice  of  Use  of  Voluntary 
Consensas  Standards 

Office  of  Management  and  Budget 
Circular  A-119  (§11)  (February  10, 
1998)  provides  that  federal  agencies 
should  publish  a  request  for  comment  in 
a  NOPR  when  the  agency  is  seeking  to 


issue  or  revise  a  regulation  containing  a 
standard  identifying  whether  a 
voluntary  consensus  standard  or  a 
government-unique  standard  is  being 
proposed.  In  this  NOPR,  the 
Commission  is  proposing  to  issue  its 
own  regulation,  because  the  existing 
GISB  standard  has  not  been  revised  to 
take  into  account  changed 
circumstances,  there  is  no  longer 
consensus  supporting  this  standard,  and 
the  existing  standard  fails  to  reflect 
Commission  policy. 

IV.  Information  Collection  Statement 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  The  Conunission  solicits 
comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimate,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimate  includes  the  costs  of 
modifying,  preparing  and  submitting 
tariff  changes  to  reflect  compliance  with 
the  Commission's  proposed  regulation 
to  require  pipelines  to  permit  shippers 
to  recall  released  capacity  and 
renominate  such  recalled  capacity  at 
each  nomination  opportunity  provided 
by  the  pipeline.  Adoption  of  the 
proposed  regulation  will  not  place 
additional  burdens  on  pipelines, 
because  the  regulation  will  require 
pipelines  to  use  existing  nomination 
procedures  and  protocols.  The  one-time 
tariff  filing  will  not  result  in  on-going 
costs. 

Public  Reporting  Burden:  (Estimated 
Annual  Burden). 


Data  collection 

Numt)er  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Hours  per 
response 

Total  nunttier 
of  hours 

FERC-545 

93 

1 

38 

3.534 

Total  Annual  Hours  for  (Collection  (Reporting  and  Recordkeeping,  (if  appropriate))  =  3.534. 
Information  Collection  Costs:  The  Commission  seeks  comments  on  the  costs  to  comply  with  these  requirements. 
It  has  projected  the  average  annualized  cost  for  all  respondents  to  be  the  following: 


"  See  Dominion  Transmission,  Inc.,  95  FERC 
161,316  (2001):  National  Fuel  Gas  Supply 
Corporation,  96  FERC  161,182  (2001). 

^'' While  the  pipeline  should  propose  reasonable 
default  procedures  for  allocating  capacity. 


imbalances,  and  penalties  among  releasing  and 
replacement  shippers,  releasing  shippers  also  may 
deviate  from  the  default  provision  by  including  in 
their  notices  ol  release  differing  provisions  for 
allocating  capacity,  imbalances,  and  penalties 
between  them  and  the  replacement  shipper.  See 


Texas  Gas  Transmission  Corporation,  89  FERC 
161.096.  at  61.274  (1999)  (releasing  shippers  can 
revise  pipeline  default  provisions  by  including 
different  allocation  methodologies  in  their  release 
notices). 
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FERC-545 

Annualized  Capital/Startup 
Costs  

Annualized  Costs  (Oper- 
ations &  Maintenance)  

$198,857 
0 

Total  Annualized  Costs 

198.857 

Total  Annualized  costs  for  all 
respondents:  S198.857. 

OMB  regulations  -'  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
Respondents  subject  to  the  fding 
requirements  of  this  proposed  rule  shall 
not  be  penalized  for  failing  to  respond 
to  these  collections  of  infcwmation 
unless  the  collection(s)  of  information 
display  a  valid  OMB  control  No(s). 
These  proposed  reporting  requirements 
if  adopted,  will  be  mandatory.  The 
Commission  is  submitting  notification 
of  this  proposed  rule  to  OMB. 

Title:  FERC-545.  Gas  Pipeline  Rates: 
Rate  Change  (Non-Formal). 

Action:  Proposed  collection. 

OMB  Control  No.:  1902-0154. 

Respondents:  Business  or  other  for 
profit,  (Interstate  natural  gas  pipelines 
(Not  applicable  to  small  business.)). 

Frequency  of  Responses:  One-time 
implementation  (business, procedures, 
capital/start-up). 

Necessity  of  Information:  This 
proposed  rule,  if  implemented,  would 
require  pipelines  to  permit  shippers  to 
recall  release  capacity  and  renominate 
such  recalled  capacity  at  each 
nomination  opportunity  provided  by  the 
pipeline.  This  requirement  is  necessary 
to  increase  the  efficiency  of  the  pipeline 
grid. 

The  information  collection 
requirements  of  this  proposed  rule  will 
be  reported  directly  to  the  industrv' 
users.  The  implementation  of  these  data 
requirements  will  help  the  Commission 
earn,'  out  its  responsibilities  under  the 
Natural  Gas  Act  to  monitor  activities  of 
the  natural  gas  industry  to  ensure  its 
competitiveness  and  to  assure  the 
improved  efficiency  of  the  industrv's 
—operations.  The  Commission's  Office  of 
Markets.  Tariffs  and  Rates  will  use  the 
data  in  rate  proceedings  to  review  rate 
and  tariff  changes  by  natural  gas 
companies  for  the  transportation  of  gas, 
for  general  industry  oversight,  and  to 
supplement  the  documentation  used 
during  the  Commission's  audit  process. 
Internal  Review:  The  Commission  has 
reviewed  the  requirements  pertaining  to 
busine^ss  practices  and  electronic 
communication  with  natural  gas 
interstate  pipelines  and  made  a 
determination  that  the  proposed 


revisions  are  necessary  to  establish  a 
more  efficient  and  integrated  pipeline 
grid.  Requiring  such  information 
ensures  both  a  common  means  of 
communication  and  common  business 
practices  which  provide  participants 
engaged  in  transactions  with  interstate 
pipelines  with  timely  information  and 
uniform  business  procedures  across 
multiple  pipelines.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry.  The 
Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  (Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)  208-2425,  e-mail: 
michael.miller@ferc.fed.  us] . 

Comments  concerning  the  collection 
of  information(s)  and  the  associated 
burden  estimate(s).  should  be  sent  to  the 
contact  listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503  [Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone:  (202) 
395-7318.  fax:  (202)  395-7285]. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.-"  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.-''  The  actions  proposed 
here  fall  within  categorical  exclusions 
in  the  Commission's  regulations  for 
rules  that  are  clarifying,  corrective,  or 
procedural,  for  information  gathering, 
analysis,  and  dissemination,  and  for 
sales,  exchange,  and  transportation  of 
natural  gas  that  requires  no  construction 
of  facilities. '"  Therefore,  an 
environmental  assessment  is 


-"5(.TR  1.120.11. 


-'"Orilt-r  No.  48ft.  Kogulations  ImplnniRnting  the 
Naliiinal  EiivironnuMilal  Policy  Act,  52  FR  47897 
(Dm:.  17.  1«)87).  FEKC  .Stats.  &  Regs.  Preambles 
1986-1990  1  ;»0.78:t  (1987). 

-"  18  C;FR  380.4. 

'"Sef  18  CFR  J80.4|a)(2)(ii).  3B0.4(a)(5). 
3804(a)(27). 


unnecessarv  and  has  not  been  prepared 
in  this  NOPR. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulator^'  Flexibility  Act  of  1980 
(RFA)  "  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  proposed  here  impose 
requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  benefit  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  proposed  herein 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discusS. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington  DC     • 
20426  and  should  refer  to  Docket  No. 
RM96-1-019. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  website  at  www.ferc.gov 
and  click  on  "Make  An  E-Filing,"  and 
then  follow  the  instructions  for  each 
screen.  First  time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  e-mail 
to  efiling@ferc.fed. us.  Comments  should 
not  be  submitted  to  the  e-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Refwence  Room  at 
888  First  Street,  NE.  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 


3'51J.!;.C.  601-612. 
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FERC's  homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
rimsmaster@ferc.fed.  us. 

Vin.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  homepage  (http://www.ferc.gov] 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
'to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE,  Room  2A.  Washington,  DC 
20426. 

From  FERC's  homepage  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  November  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Documents  &  Filing  link. 
The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 
— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16,  1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Documents  &  Filing 
link.  Descriptions  of  documents  back 
to  November  16,  1981,  are  also 
available  from  RIMS-on-the-Web; 
requests  for  copies  of  these  and  other 
older  documents  should  be  submitted 
to  the  Public  Reference  Room. 
User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Web  site  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (e-mail  to 
WebMaster@ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (e-mail  to 
public.referenceroom@ferc.fed.us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CtPS,  and  the  FERC 
Web  site  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  in  18  CFR  Fart  284 

Continental  shelf.  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

The  Commission  Orders 

Docket  Nos.  RM98-1Q-O08  and 
RM98-1 2-008  are  terminated. 


By  direction  of  the  Commission. 
David  P.  Boergers, 

Secmtary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  follows. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7532:  43  U.S.C.  1331- 
1356. 

2.  Section  284.12  is  amended  as 
follows: 

a.  Paragraph  (b)(l)(v)  is  revised. 

b.  The  heading  of  paragraph  (c)(l)(ii) 
is  revised,  and  the  text  of  paragraph  of 
(c)(l)(ii)  is  designated  as  (c)(l)(ii)(A). 

c.  Paragraph  (c)(l)(ii)(B)  is  added. 
The  revised  and  added  text  reads  as 

follows: 

§  284.12    Standards  for  pipeline  business 
operations  and  communications. 

***** 

(b)  *   *   * 
(D*  *  * 

(v)  Capacity  Release  Related 
Standards  (Version  1.4,  August  31, 
1999).  with  the  exception  of  Standard 
5.3.6  and  the  first  sentence  of  Standard 
5.3.7. 

*  *         *         »         » 

(c)  *   *   * 
(D*  *  * 

(ii)  Capacity  release  scheduling. 

(A) *   *   *  ' 

(B)  A  pipeline  must  permit  shippers 
to  recall  released  capacity  and 
renominate  such  recalled  capacity  at 
each  nomination  opportunity  provided 
by  the  pipeline  according  to  the  notice 
a^d  bumping  provisions  applicable  to 
interruptible  shippers. 

•  *        *        •  ■      • 

|FR  Doc.  01-26328  Filed  10-18-01;  8:45  am] 
BIUJNG  COOe  6717-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AK37 

Acceptable  Evidence  From  Foreign 
Countries 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 


summary:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulation  concerning 
evidence  that  is  received  from  foreign 
countries.  The  intended  effect  of  this 
amendment  is  to  present  the  existing 
regulation  in  plain  language. 
DATES:  Comments  must  be  received  on 
or  before  December  18,  2001. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW..  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK37."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management. 
Room  1158.  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
White,  Team  Leader,  Plain  Language 
Regulations  Project.  Veterans  Benefits 
Administration,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420.  telephone 
(202)  273-7228.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  VA 
proposes  to  rewrite  38  CFR  3.202  in 
plain  language.  The  current  regulation, 
located  in  subpart  A  of  part  3,  discusses 
when  and  how  evidence  from  foreign 
countries  must  be  authenticated.  VA 
proposes  to  create  new  §  3.2420  to 
restate  the  current  regulation.  The 
proposed  section  would  be  located  in 
Subpart  D,  Universal  Adjudication 
Rules  That  Apply  to  Benefit  Claims 
Governed  by  part  3  of  this  Title. 

Paragraph  (a)  of  proposed  §  3.2420 
states  when  authentication  of  the 
signature  of  officials  of  foreign  countries 
is  required  and  who  may  provide 
authentication.  This  is  a  restatement  of 
the  first  sentence  of  paragraph  (a)  of 
current  §3.202. 

Paragraph  (b)  of  proposed  §  3.2420 
addresses  who  may  authenticate 
signatures  of  foreign  government 
officials  when  the  authentication  called 
for  in  paragraph  (a)  of  this  section  is  not 
available.  This  is  a  restatement  of  the 
last  sentence  of  paragraph  (a)  and  the 
text  of  paragraphs  {a)(l)  and  (a)(2)  of 
current  §  3.202.  We  have  eliminated  the 
requirement  that  only  the  "nearest" 
United  States  Consular  Officer  may 
certify  that  the  signature  of  an  official  of 
a  foreign  country  has  been  investigated 
and  found  to  be  authentic.  We  believe 
that  requirement  is  unnecessarily 
narrow  and  can  be  broadened  without 
diminishing  the  integrity  of  VA's 
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programs.  We  have,  therefore,  amended 
this  provision  to  allow  a  United  States 
Ck)nsular  Officer  from  another  country 
to  authenticate  the  signature. 

Paragraph  (c)  of  proposed  §  3.2420 
lists  categories  of  evidence  from  foreign 
countries  that  do  not  require 
authentication  of  signature.  This  is  a 
restatement  of  paragraph  (b)  of  current 
§3.202. 

Paragraph  (d)  of  proposed  §  3.2420 
explains  that  photocopies  of  original 
documents  are  acceptable  to  VA  when 
they  are  genuine  and  free  from 
alteration.  This  is  a  restatement  of 
paragraph  (c)  of  current  §  3.202. 

This  rulemaking  reflects  VA's  goal  of 
making  government  more  responsive, 
accessible,  and  comprehensible  to  the 
public.  The  Plain  Language  Regulations 
Project  was  developed  as  a  long-term 
comprehensive  project  to  reorganize  and 
rewrite  in  plain  language  the 
adjudication  regulations  in  part  3  of  title 
38,  Code  of  Federal  Regulations.  This 
proposed  rule  is  one  of  a  series  of 
proposed  revisions  to  those  regulations. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
assess  anticipated  costs  and  benefits 
before  developing  any  rule  that  may 
result  in  an  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  given  year.  This 
proposed  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 


Regulatory  Flexibility  Act 

The  Secretary  certifies  that  the 
adoption  of  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
proposed  rule  does  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(B), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604.  i 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  catalog  of  Federal  Domestic 
Assistance  Program  numbers  for  this 
proposal  are  64.100.  64.101.  64.104, 


64.105,  64.106,  64.109.  64.100.  and 
64.127.  1 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Health  care.  Pensions,  Radioactive 
materials.  Veterans,  Vietnam. 

Approved:  October  11,  2001. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  VA  proposes  to  amend  38 
CFR  part  3  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

§3.202    [Removed] 

2.  §  3.202  is  removed. 

Subpart  D— Universal  Adjudication 
Rules  that  Apply  to  Benefit  Claims 
Governed  by  Part  3  of  Ttiis  Title 

3.  The  authority  citation  for  part  3. 
subpart  D  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

4.  §  3.2420  is  added  imder  the 
undesignated  center  heading 
"EVIDENCE  REQUIREMENTS"  to  read 
as  follows: 

Evidence  Requirements 

§  3.2420    Evidence  from  foreign  countries. 

(a)  Authentication  of  signature.  When 
the  signature  on  an  affidavit  or  other 
document  signed  under  oath  is 
authenticated  by  a  government  official 
of  a  foreign  country,  the  signature  of 
that  official  must  in  turn  be 
authenticated  by  either: 

(1)  A  United  States  Consular  Officer 
in  that  jurisdiction,  or 

(2)  The  State  Department  (See    • 
§3.108). 

(b)  When  there  is  no  United  States 
Consular  Officer  in  that  country.  If  there 
is  no  United  States  Consular  Officer  in 
that  country,  the  government  official's 
signature  may  be  authenticated  by 
either: 

(1)  A  consular  agent  of  a  friendly 
government  whose  signature  and  seal 
can  be  verified  by  the  State  Department, 
or 

(2)  A  United  States  Consular  Officer 
in  another  country  who  certifies  that  the 
signature  was  investigated  and  is 
authentic. 


(c)  Authentication  of  signature  not 
required.  Authentication  of  signature  is 
not  required  for  the  following  types  of 
evidence: 

(1)  Documents  approved  by  the 
Deputy  Minister  of  Veterans  Affairs, 
Department  of  Veterans  Affairs,  Ottawa, 
Canada, 

(2)  Documents  that  have  the  signature 
and  seal  of  an  officer  authorized  to 
administer  oaths  for  general  purposes, 

(3)  Documents  signed  before  a  VA 
employee  authorized  to  administer 
oaths. 

(4)  Affidavits  prepared  in  the  , 
Republic  of  the  Philippines  that  are 
certified  by  a  VA  representative  who  is 
located  there  and  has  authority  to 
administer  oaths. 

(5)  Copies  of  public  or  church  records 
from  any  foreign  country  used  to 
establish  birth,  adoption,  marriage, 
annulment,  divorce,  or  death,  if: 

(i)  The  records  have  the  signature  and 
seal  of  the  custodian  of  such  records, 
and 

(ii)  There  is  no  conflicting  evidence 
on  file,  or 

(6)  Copies  of  public  or  church  records 
from  England.  Scotland.  Wales,  or 
Northern  Ireland  used  to  establish  birth, 
marriage,  or  death,  when: 

(i)  The  records  have  the  signature  or 
seal  or  stamp  of  the  custodian  of  such 
records,  and 

(ii)  There  is  no  conflicting  evidence 
on  file. 

(d)  Photocopies  of  documents 
acceptable.  Photocopies  of  original 
documents  described  in  this  section  are 
acceptable  to  establish  birth,  death, 
marriage  or  relationship  if  VA  is 
satisfied  that  they  are  genuine  and  free 
from  alteration. 

(Authority:  22  U.S.C.  4221;  38  U.S.C.  5712) 

[FR  Doc.  01-26382  Filed  10-18-01;  8:45  ami 
BILUNG  COOE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[CA  05S-OPP;  FBL-7086-7] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  Bay  Area 
Air  Quality  Management  District, 
Califomia 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  operating  permit  program  of  the  Bay 
Area  Air  Quality  Management  District 
("Bay  Area"  or  "District").  The  Bay 
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Area  operating  permit  program  was 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources  within  the  permitting 
authorities'  jurisdictions.  EPA  granted 
interim  approval  to  the  Bay  Area 
operating  permit  program  on  June  23, 
1995  but  listed  certain  deficiencies  in 
the  program  preventing  full  approval. 
Bay  Area  has  revised  its  program  to 
correct  the  deficiencies  of  the  interim 
approval  and  this  action  proposes  full 
approval  of  those  revisions.  The  District 
has  also  made  other  revisions  to  its 
program  since  interim  approval  was 
granted  and  EPA  is  also  proposing  to 
approve  most  of  those  revisions  in  this 
action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  19.  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios.  Acting  Chief.  Permits  Office.  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street.  San  Francisco. 
Califomia.  94105.  Attention:  David 
Wampler.  You  can  inspect  copies  of  the 
Bay  Area's  submittals,  and  other 
supporting  documentation  relevant  to 
this  action,  during  normal  business 
hours  at  Air  Division.  EPA  Region  9.  75 
Hawthorne  Street.  San  Francisco, 
Califomia.  94105. 

You  may  also  see  copies  of  the 
District's  submitted  operating  permits 
program  at  the  following  locations: 
Califomia  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section.  1001  "1"  Street, 

Sacramento.  CA  95814. 
The  Bay  Area  Air  Quality  Management 

District.  939  Ellis  Street.  San 

Francisco.  CA  94109-7799. 

An  electronic  copy  of  Bay  Area's 
operating  permit  program  (RegiUation  2. 
Ride  6)  rules  may  be  available  via  the 
Internet  at  http://www.atb.ca.gov/drdb/ 
ba/curhtm.  However,  the  version  of 
District  Regulation  2,  Rule  6  at  the 
above  intemet  address  may  be  different 
from  the  version  submitted  to  EPA  for 
approval.  Readers  are  cautioned  to 
verify  that  the  adoption  date  of 
Regulation  2,  Rule  6  listed  is  the  same 
as  the  mle  submitted  to  EPA  for 
approval.  The  official  submittal  is 
available  only  at  the  three  addresses 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wampler,  EPA  Region  IX,  Permits 
Office  (AIR-3),  U.S.  Environmental 
Protection  Agency.  Region  IX,  (415) 
744-1256  or  wampler. david®epa.gov. 


SUPPLEMENTARY  INFORMATION:  This 

section  provides  additional  information 
by  addressing  the  following  questions: 

I.  What  Is  the  Operating  Permit  Program? 

II.  What  Is  Being  Addressed  in  this 
'  Document? 

III.  Impact  of  Today's  Proposed  Full 

Approval  on  the  District's  SIP-Approved 
Federaliy-Enforceable  State  Operating 
■>      Permits  Program 

IV.  Are  There  Other  Issues  with  the  Program' 

V.  What  Are  the  Program  Changes  That  EPA 

Is  Proposing  to  Approve? 

VI.  What  Is  Involved  in  this  Proposed 

Action? 

VII.  Discussion  on  the  Revision  to  the 
Definition  of  Potential  to  Emit 

VIII.  Public  Comments 

I.  What  Is  the  Operating  Permit 
Program? 

The  CAA  Amendments  of  1990 
required  all  state  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA.  One  goal  of  the  operating  permit 
program  is  to  improve  compliance  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regiUated  imder  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
.  those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (NOx), 
or  particulate  matter  (PMio):  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification. 


II.  What  Is  Being  Addressed  in  This 
Document? 

Bay  Area  submitted,  via  the  Califomia 
Air  Resources  Board  (CARB)  its  initial 
operating  permits  program  to  EPA  on 
March  23. 1995.  Because  the  Bay  Area's 
operating  permit  program  substantially, 
but  not  fully,  met  the  criteria  outlined 
in  the  implementing  regulations 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  EPA  granted 
interim  approval  of  the  program,  and 
conditioned  full  approval  on  the  District 
revising  its  program  to  correct  the 
deficiencies.  The  interim  approval 
notice  published  on  June  23.  1995  [60 
FR  32606).  described  the  program 
deficiencies  and  revisions  that  had  to  be 
made  in  order  for  the  Bay  Area's 
program  to  receive  full  approval.  Since 
that  time,  the  Bay  Area  has  revised,  and 
the  Califomia  Air  Resources  Board,  on 
behalf  of  the  Bay  Area,  has  submitted  a 
revision  to  the  Bay  Area's  operating 
permit  program;  this  revision  was 
submitted  May  30,  2001.  This  Federal 
Register  notice  describes  the  changes 
that  have  been  made  to  the  Bay  Area 
operating  permit  program  as  submitted 
on  May  30.  2001,  and  the  basis  for  EPA 
proposing  full  approval  of  the  program. 

m.  Impact  of  Today's  Proposed  Full 
Approval  on  the  District's  SIP- 
Approved  Federally-Enforceable  State 
Operating  Permits  Program 

Concurrent  with  our  action  on  )une 
23. 1995  to  grant  final  interim  approval 
to  the  Bay  Area's  title  V  program.  EPA 
granted,  pursuant  to  40  CFR  part  52. 
final  approval  to  the  District's  Federally- 
Enforceable  State  Operating  Permit 
Program  (FESOP)  which  is  contained  in 
portions  of  Regulation  2.  Rule  6.  and  the 
District's  Manual  of  Procedures.  Volume 
II.  Part  3  (MOP)  thereby  incorporating 
the  FESOP  into  the  California  SIP.  In  the 
process  of  correcting  cited  deficiencies 
in  its  operating  permit  program,  the 
District  also  revised  language  in 
Regulation  2.  Rule  6  related  to  its 
FESOP  mle.  Even  though  this  proposed 
rulemaking  action  discusses  the 
District's  FESOP  program,  today's 
proposed  approval  is  for  part  70 
purposes  only.  EPA  is  not  proposing  to 
approve,  for  SIP  purposes  under  40  CFR 
part  52.  those  portions  of  Regulation  2 
Rule  6  that  involve  the  FESOP  program. 
We  can  only  take  action  on  the 
Regulation  2.  Rule  6  for  SIP  purposes 
only  after  the  State  submits  it  to  us. 

IV.  Are  There  Other  Issues  With  the 
Program? 

On  May  22.  2000.  EPA  promulgated  a 
ralemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
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programs  until  December  1.  2001.  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

EPA  received  a  comment  letter  from 
one  organization  on  what  they  believe  to 
be  deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1,  2001.  As  stated  in  the 
Federal  Register  notice  published  on 
December  11.  2000,  (65  FR  77376)  EPA 
will  respond  by  December  1,  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1.  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficienc}'  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

V.  What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

As  discussed  in  the  June  23. 1995  [60 
FR  32606)  rulemaking,  full  approval  of 
the  Bay  Area  operating  permit  program 
was  made  contingent  upon  satisfaction 
of  the  following  conditions: 

Issue  (1):  Bay  Area  was  required  to 
provide  a  demonstration  that  each 
activity  on  its  insignificant  activities  list 
is  truly  insignificant  and  is  not  likely  to 
be  subject  to  an  applicable  requirement. 
Alternatively,  the  District  may  establish 
emissions  level  cut-offs,  in  which 
activities  emitting  below  the  cut-offs 
would  qualify  as  insignificant.  In  the 
latter  case,  the  District  must 
demonstrate  that  the  cut-off  emissions 
levels  are  insignificant  compared  to  the 
level  of  emissions  from  and  type  of 
units  that  are  required  to  be  permitted 
or  subject  to  applicable  requirements.  In 
addition.  Bay  Area  must  revise 
Regulation  2.  Rule  6  to  state  that 
activities  needed  to  determine  the 
applicability  of,  or  impose  applicable 
requirements  on,  the  facility  may  not 


qualify  as  insignificant  activities. 
(§§  70.5(c)  and  70.4(b)) 

Rule  Change:  Instead  of 
demonstrating  that  each  activity  on  the 
Bay  Area's  insignificant  activity  list  is 
truly  insignificant,  the  District  corrected 
this  deficiency  by  establishing 
significant  source  emissions  cut-offs 
below  which  activities  would  be 
insignificant.  To  implement  this 
correction,  the  District  amended 
Regulation  2,  Rule  6,  section  239  to 
define  "significant  source"  as  a  source 
that  has  a  potential  to  emit  of  more  than 
2  tons  per  year  of  any  regulated  air 
pollutant,  or  more  than  400  lbs  per  year 
of  any  hazardous  air  pollutant.  In 
addition,  the  application  content  section 
of  rule  2-6—405  requires  operating 
permit  applications  to  identify  and 
describe  each  permitted  source  at  the 
facility  and  each  source  or  other  activity 
that  is  exempt  from  the  requirements  to 
obtain  a  permit  or  excluded  from 
District  rules  or  regulations  under 
Regulation  2,  Rule  1.  Furthermore,  all 
part  70  permit  applications  are  required 
to  contain  a  list  of  all  applicable 
requirements  that  apply  to  each  source 
(Rule  2-6-405.5).  Finally,  Section  2.1.2 
of  the  Manual  of  Procedures  ("MOP") 
requires  applications  to  include  other 
information  necessary  to  implement  and 
enforce  other  applicable  requirements  or 
determine  the  applicability  of  any  such 
requirement  on  any  source  (whether 
permitted,  exempt,  or  excluded)  or  any 
other  activity. 

Issue  (2):  Bay  Area  was  required  to 
include  a  term  consistent  with  the  Part 
70  definition  of  "applicable 
requirement."  and  use  that  term 
consistently  in  rules  2-6-409.1.  2-6- 
409.2  and  throughout  the  regulation. 

Rule  Change:  The  District  corrected 
this  deficiency  by  revising  the  definition 
of  "applicable  requirement"  at  2-6-202 
to  include  a  reference  to  the  federal 
definition  of  "applicable  requirement" 
as  defined  in  40  CFR  70.2.  They  have 
also  added  the  term  to  2-6-409.1  and 
409.2. 

Issue  (3):  Bay  Area  rule  2-6-409  was 
required  to  be  revised  to  ensure  that 
permit  terms  and  conditions  assure 
compliance  with  all  applicable 
requirements  (§  70.7(a){l)(iv))  and  that 
permits  contain  emission  limitations 
and  standards  (§  70.6(a)(1))  and 
compliance  certification  requirements 
(§  70.6(c)(1))  that  assure  compliance 
with  all  applicable  requirements.  Prior 
to  being  revised,  the  rule  only  required 
the  District's  operating  permits  to 
include  requirements  for  testing, 
monitoring,  reporting,  and 
recordkeeping  sufficient  to  assure 
compliance  with  the  terms  and 


conditions  of  the  permit  and  the 
applicable  requirements  themselves. 

Rule  Changes:  The  District  corrected 
this  deficiency  by  revising  the  permit 
content  section  of  Rule  2-6-409,  to:  (1) 
Require  that  all  applicable  requirements 
be  included  in  the  permit;  and  (2)  add 
requirements  to  the  compliance 
schedule  section  of  permit  content 
requirements  (see  2-6-409.10.3)." 
Furthermore,  Rule  2-6-409.7  already 
required  that  the  permit  contain  a 
statement  that  the  owner  or  operator 
must  comply  with  all  permit  conditions 
and  limitations  set  forth  in  the  permit. 
These  additions  will  ensure  that  the 
permits  contain  all  necessary 
requirements  to  assure  compliance  with 
applicable  requirements. 

Issue  (4):  Bay  Area  was  required  to 
show  that  certifications  signed  by  the 
responsible  official  affirmatively  state 
that  they  are  based  on  truth,  accuracy, 
and  completeness,  and  that  the 
certifications  be  based  on  information 
and  belief  formed  after  reasonable 
inquiry.  Bay  Area  needed  to  revise 
Rules  2-6-405.9,  2-6-502,  and  the  MOP 
(Sections  4.5  and  4.7),  and  any  other 
certification  provisions  to  ensure  that 
both  elements  are  explicitly  required. 
(§  70.5(d)) 

Rule  Change:  The  District  corrected 
this  deficiency  by  revising  several  parts 
of  the  rule.  First,  the  District  added  the 
following  to  the  permit  content  section 
at  409.20:  "A  certification  requirement 
for  all  documents  submitted  pursuant  to 
a  major  facility  review  permit.  For 
applications,  compliance  certifications, 
and  reports,  the  certification  shall  state 
that  based  on  information  and  belief 
formed  after  reasonable  inquiry,  the 
statements  and  information  in  the 
document  are  true,  accurate,  and 
complete.  The  certifications  shall  be 
signed  by  a  responsible  official  for  the 
facility."  Second,  the  District  revised 
the  application  content  requirements  at 
Rule  2-6-405.9  to  state  that  applications 
must  contain:  "A  compliance 
certification  by  a  responsible  official  of 
the  facility  that  the  application  forms 
and  all  accompanying  reports  and  other 
required  compliance  certifications  are 
true,  accurate,  and  complete  based  on 
information  and  belief  formed  after 
reasonable  inquiry;  and*   *   *."  Third, 
the  District  revised  the  Monitoring  and 
Records  section  at  Rule  2-6-502  to  state 
that:  "A  responsible  official  shall  certify 
that  all  such  reports  are  true,  accurate, 
and  complete  based  on  information  and 
belief  formed  after  reasonable  inquiry." 
Finally,  the  MOP  Sections  4.5  and  4.7. 
were  revised  to  include  these  provisions 
and  section  2-6-426  was  added  and 
requires  compliance  certifications 
consistent  with  Part  70.  (See  §  70.5(d)). 
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Issue  (5):  Bay  Area  was  required  to 
revise  Regulation  2-6  to  define  and 
require  notice  to  affected  states. 
Alternatively.  Bay  Area  could  have 
made  a  commitment  to:  (1)  Initiate  rule 
revisions  upon  being  notified  by  EPA  of 
an  application  by  an  affected  tribe  for 
state  status,  and  (2)  provide  affected 
state  notice  to  tribes  upon  their  filing  for 
state  status  (i.e.,  prior  to  Bay  Area's 
adopting  affected  state  notice  rules). 
(§§  70.2  and  70.8(b) 

Rule  Change:  The  District  corrected 
this  deficiency  by  adding  the  term 
"Affected  State"  at  Rule  2-6-242  to 
provide:  "A  State  whose  air  quality  may 
be  affected  by  a  facility  and  that  is 
contiguous  to  the  State  of  California  or 
a  state  that  is  within  50  miles  of  a 
permitted  source  within  the  District."  In 
addition,  the  District  added  notification 
requirements  for  affected  states 
consistent  with  40  CFR  70.8(b)(1)  to 
Rule  2-6-412.  The  District  also  revised 
Rule  2-6-412.6,  consistent  with  40  CFR 
70.8(b)(2),  to  require  written  notification 
to  EPA  and  affected  states  of  any  refusal 
to  accept  all  reconunendations  from  an 
affected  state  received  during  the  public 
comment  period  for  a  draft  permit. 

Issue  (6):  The  District  was  required  to 
eliminate  the  phrase  "but  not  limited 
to"  from  the  definition  of 
"administrative  permit  amendment." 
(§70.7(d)(l)(iv)) 

Rule  Change:  The  District  corrected 
this  deficiency  by  revising  the  definition 
at  2-6-201  to  eliminate  the  problematic 
phrase. 

Issue  (7):  The  District  was  required  to 
revise  Rule  2-6-404.3  to  limit  the 
universe  of  significant  permit 
modification  applications  due  12 
months  after  commencing  operations  to 
only  those  applications  for  revisions 
pursuant  to  section  112(g)  and  title  I, 
parts  C  and  D  of  the  Act  that  are  not 
prohibited  by  an  existing  operating 
permit.  Except  in  the  above 
circumstances,  a  source  is  not  allowed 
to  operate  the  proposed  change  until  the 
permitting  authority  has  revised  the 
source's  operating  permit. 
(§70.5(a)(l)(ii)). 

Rule  Change:  Bay  Area  corrected  this 
deficiency  by  revising  Rule  2-6-404.3  to 
be  consistent  with  federal  regulations  at 
40  CFR  Part  70.  The  definition  now 
reads:  "An  application  for  a  significant 
permit  revision  shall  be  submitted  by 
the  applicant  prior  to  commencing  an 
operation  associated  with  a  significant 
permit  revision.  Where  an  existing 
federally  enforceable  major  facility 
review  permit  condition  would  prohibit 
such  change  in  operation,  the 
responsible  official  must  request 
preconstruction  review  and  obtain  a 
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major  facility  review  permit  revision 
before  commencing  the  change." 

Issue  (8):  Bay  Area  was  required  to 
eliminate  the  extended  review  period 
from  the  minor  permit  modification 
procedures  at  Rule  2-6-414.2  because  it 
is  inconsistent  with  Rules  2-6-410.2 
and40CFR70.7(e)(2)(iv). 

Rule  Change:  The  District  corrected 
this  deficiency  by  revising  Rule  2-6- 
414.2  to  read:  "The  APCO  shall  act  on 
the  proposed  minor  revision  within  15  ' 
days  after  the  end  of  EPA's  45-day 
review  period  or  within  90  days  of 
receipt  of  the  permit  application 
whichever  is  later."  This  is  now 
consistent  with  part  70  and  2-6-410.2. 

Issue  (9):  The  District  was  required  to 
revise  2-6-412.1  to  include  notice  "by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public." 
(§  70.7(h)(1))  Rule  Change:  The  District 
corrected  this  deficiency  by  adding  the 
suggested  language  to  Rule  2-6-412.1. 

Issue  (10):  Bay  Area  was  required  to 
add  a  provision  to  the  MOP  (section  4.1) 
to  state  that  only  alternative  emission 
control  plans  (AECPs)  that  have  been 
approved  into  the  SIP  may  be 
incorporated  into  the  federally 
enforceable  portion  of  the  permit. 
(§70.6(a)(l)(iii)) 

Rule  Change:  The  District  has  not 
revised  the  MOP  as  specified  in  our 
final  interim  approval.  However,  the 
District  has  corrected  this  deficiency  by 
stating  in  a  letter  dated  July  7,  2000  that 
there  are  no  general  AECP  provisions  in 
District  rules.  The  only  specific  AECP 
provisions  in  the  District  rules  are 
contained  in  the  District  coating  rules, 
all  of  which  have  been  SIP  approved. 
Therefore,  it  is  not  possible  for  non-SlP- 
approved  AECP  provisions  to  be 
incorporated  into  the  federally 
enforceable  portion  of  an  operating 
permit.  Further,  the  language  in  the 
MOP  is  not  inconsistent  with  federal 
regulations  at  Part  70,  which  is  silent  on 
how  the  District  must  treat  AECPs.  EPA 
understands  that  the  District  will 
identify  only  SIP-approved  AECP 
provisions,  as  federsilly  enforceable  in 
operating  permits. 

Issue  (IJ):  Bay  Area  was  required  to 
add  emissions  trading  provisions 
consistent  with  40  CFR  70.6(a)(10). 
which  requires  that  trading  must  be 
allowed  where  an  applicable 
requirement  provides  for  trading 
increases  and  decreases  without  a  case- 
by-case  approval. 

Rule  change:  The  District  corrected 
this  deficiency  by  revising  Rule  2-6- 
306 — "Emissions  Trading"  to  be 
consistent  with  40  CFR  Part  70  as 
follows:  "The  APCO  shall  allow 
emissions  trading  within  a  facility  that 
has  a  major  facility  review  permit  in 


accordance  with  the  procedures  and 
restrictions  set  forth  in  Rule  2-6-418. 
This  provision  shall  not  apply  to  the 
phase  II  acid  rain  portion  of  any  facility 
subject  to  this  Rule." 

Issue  (12):  Bay  Area  was  required  to 
add  a  requirement  to  Regulation  2-6 
that  any  document  required  by  an 
operating  permit  must  be  certified  by  a 
responsible  official.  (§  70.6(c)(1)) 

Rule  Change:  The  District  has  added 
the  required  language  at  the  end  of  Rule 
2-6-409.20  which  now  states,  "(tjhe 
certifications  shall  be  signed  by  a 
responsible  official  for  the  facility." 

Issue  (13):  Bay  Area  was  required  to 
revise  Rule  2-6-224  and  Rule  2-6- 
409.10  to  specify  that  all  progress 
reports  must  include:  (1)  Dates  when 
activities,  milestones,  or  compliance 
required  in  the  schedule  of  compliance 
were  achieved;  and  (2)  an  explanation  of 
why  any  dates  in  the  schedule  of 
compliance  were  not  or  will  not  be  met 
and  any  preventive  or  corrective 
measures  adopted.  (§  70.6(c)(4)(i  and  ii)) 

Rule  Change:  Bay  Area  responded  and 
revised  Section  2-6-409.10  to  include  a 
requirement  that  compliance  plans  must 
include  deadlines  for  achieving  each 
item  in  the  plan,  and  a  requirement  that 
progress  reports  must  be  submitted 
every  6  months.  Also,  Section  409.10.3 
now  includes  the  statement  that, 
"(plrogress  reports  shall  contain  the 
dates  by  which  each  item  in  the  plan 
was  achieved,  and  an  explanation  of 
why  any  dates  in  the  schedule  of 
compliance  were  not  or  will  not  be  met, 
and  any  preventative  or  corrective 
measure  adopted."  No  changes  have 
been  made  or  are  necessary  to  District 
Rule  2-6-224  because  such  changes 
would  be  redundant  with  the  changes 
already  made  in  2-6-409. 

Issue  (14):  Bay  Area  was  required  to 
revise  Section  4.5  of  the  MOP  and  add 
a  provision  to  Rule  2-6-409  to  require 
that  compliance  certifications  be 
submitted  more  ft^uently  than 
armually  if  specified  in  an  underlying 
applicable  requirement.  (§  70.6(c)(4)) 

Rule  Change:  The  District  corrected 
this  deficiency  by  adding  new  Section 
2-6-409.17  that  requires  permits  to 
include,  "a  requirement  for  annual 
compliance  certifications,  unless 
compliance  certifications  are  required 
more  frequently  than  annually  in  an 
applicable  requirement  or  by  the 
APCO  " 

Issue  (15):  At  the  time  of  the  interim 
approval.  Bay  Area  indicated  in  its 
program  description  that  it  intended  to 
process  new  units  that  do  not  affect  any 
federally  enforceable  permit  condition 
as  "off-permit"  (see  Section  II.  p.  21  and 
Staff  Report,  pp.  3-4).  Bay  Area  was 
required  to  submit  a  letter  revising  its 
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program  description  to  indicate  that  it 
will  not  process  new  units  as  "off- 
permit"  or  it  could  have  revised  its  rule 
to  include  the  part  70  off-permit 
provisions  as  defined  in  federal 
regulations  at  40  CFR  70.4{b)(14)  and 
70.4(b){15). 

Rule  Change:  Bay  Area  corrected  this 
deficiency  by  providing  a  letter  to  Jack 
Broadbent.  Director,  Region  IX,  Air 
Division,  dated  May  24,  2001,  from  the 
Bay  Area  APCO,  Ellen  Garvey  that 
stated:  "The  District  has  decided  not  to 
incorporate  the  'off-permit'  provisions 
into  its  current  program  submittal." 
Therefore,  no  off-permit  changes  will  be 
allowed  under  the  Bay  Area  program. 

Issue  (16):  Bay  Area  was  required  to 
revise  2-6-222  defining  "regulated  air 
pollutant"  to  be  consistent  with  the 
Federal  definition  (§  70.2)  and  include 
pollutants  subject  to  any  requirement 
established  under  section  112  of  the 
Act,  including  sections  112(g),  (j),  and 
(r). 

Rule  Change:  The  District  corrected 
this  deficiency  by  revising  the  definition 
of  regulated  air  pollutant  at  Rule  2-6- 
222.5  to  state.  "*  *  *  any  pollutant  that 
is  subject  to  any  standard  cm- 
requirement  promulgated  under  Section 
112  of  the  Clean  Air  Act,  including 
sections  112(g),  (j)  and  (r)." 

Issue  (1 7):  One  of  EPA's  conditions 
for  full  title  V  program  approval  was  the 
California  Legislature's  revision  of  the 
Health  and  Safety  Code  to  eliminate  the 
provision  that  exempts  "any  equipment 
used  in  agricultural  operations  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals"  from  the  requirement  to 
obtain  a  permit.  See  California  Health 
and  Safety  Code  section  42310(e).  Even 
though  the  local  Districts  have,  in  many 
cases,  removed  the  title  V  exemption  for 
agricultural  sources  from  their  own 
rules,  the  Health  and  Safety  Code  has 
not  been  revised  to  eliminate  this 
provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB).  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 


9,  dated  September  19.  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presentiy  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricidtural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  titie  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
ciurently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools. 


collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

Rule  Change:  In  addition  to  the 
statutory  exemption  in  the  Health  and 
Safety  Code,  Bay  Area's  regulations 
contained  an  exemption;  however,  the 
District  has  since  revised  its  regulations 
to  allow  for  permitting  once  state  law 
provides  for  it.  Specifically,  Regulation 
1,  Section  110  and  Regulation  2,  Rule  1 
were  revised  to  allow  for  permitting 
pursuant  to  the  California  Health  and 
Safety  Code. 

VI.  What  Is  Involved  in  This  Proposed 
Action? 

The  Bay  Area  has  corrected  the 
deficiencies  cited  in  the  interim 
approval  on  June  23, 1995  [60  FR 
32606].  Thus.  EPA  is  proposing  full 
approval  of  the  Bay  Area  operating 
permit  program.  In  addition.  Bay  Area 
has  made  other  changes  to  its  operating 
permit  program  since  we  granted 
interim  approval.  These  changes  were 
not  required  by  EPA  to  correct  interim 
approval  deficiencies  cited  in  our  June 
23. 1995  Federal  Register.  EPA  has 
reviewed  the  additional  changes  and 
proposes  to  approve  most  of  the 
changes.  Table  la  and  lb,  respectively, 
list  which  rule  and  MOP  subsections  we 
are  proposing  to  approve. 

EPA  is  not  acting  on  some  changes 
that  the  District  made  to  its  rules;  these 
changes  were  not  required  to  correct 
interim  approval  issues  and  may  not  be 
approvable.  See  Table  2  below  for  a  list 
of  the  rule  (and  MOP)  sections  of  Bay 
Area's  program  on  which  EPA  is  not 
taking  action.  Please  refer  to  the  TSD  for 
additional  information  on  the  basis  for 
our  decision  to  either  approve  or  not  act 
on  those  other  changes.  If  a  section  is 
not  listed  in  any  of  the  tables  below,  it 
means  that  there  has  been  no  change  to 
that  section  since  interim  approval. 
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Table  1a.— Approvable  Rule  Subsections  That  Have  Been  Changed  Since  Interim  Approval 


Approvat>ie  rule  section  and  name 


2-6-101,  Description 

2-6-114,  Exemption,  Non-Road  Engines 

2-6-201,  Administrative  Pemiit  Amendnr)ent "'.""'I!"""""""' 

2-6-202,  Applicable  Requirements ['[ 

2-6-204,  Designated  Facility  ]\ 

2-6-206,  Facility !.!!'""!"!!I"I""!"""Z!"!!! 

2-6-207,  Federally  Enforceal)le '."!!"!!"""."!^!.."!!"."!"!."!!".""!'"! 

2-6-211,  Independent  Power-Production  Facility 

2-6-212,  Major  Facility  !.!."""I"I!"^""!"I!!^!!!"!!!!!!!!I!!!! 

2-6-215,  Minor  Permit  Revision  

2-6-217,  Ptiase  II  Acid  Rain  Facility  » L.""!""!!!!!."!!!!!!!!!!!!!!"!"!!!! 

2-6-218,  Potential  to  Emit  (see  discussion  below  and  in  ttie  TSD)  ...IS^Z^"". 

2-6-219,  Preconstruction  Permit  or  Review 

2-6-222,  Regulated  Air  Pollutant « 1!Z!!!!!!I"!!!!!!I"!!!!!I!!!!!I!!!^!!!'""""""""!"!!!' 

2-6-226,  Significant  Permit  Revision "!!!."'1""""!!'!'!!"""!!!'"I'^!!""!!!!!" 

2-6-229,  Subject  Solid  Waste  Incinerator  Facility !.""!""I""'!!'!"""!!I"!!! 

2-6-230,  Synttietic  Minor  Facility  l.I!"l"."'."I!!!!!""!!'!."l 

2-6-231 ,  Synttietic  Minor  Operating  Permit  !!!""I""!!!!"!'!'!^'"!""!!!""""'" 

2-6-232,  Synttietic  Minor  Operating  Permit  Revision  

2-6-233,  Pemiit  Shield  !".""!" 

2-6-235,  Actual  Emissions  

2-6-236.  Modified  Source  or  Facility """!!"!I"!^!II!"!"""!!!""!!""!""'"""""!!!!!! 

2-6-237,  Potential  to  Emit  Demonstration LI.."!"!"""'" 

2-6-238,  Process  Statement  I!.!!!..!!!!!!!!"."!"!!!"!"!!!"!! 

2-6-239,  Significant  Source !.!!!!!!!!!".."!."!!! 

2-6-240,  State  Implementation  Plan  1!..."!!!!!!!"!"""""!!H"!"! 

2-6-241,  12-montti  Period ]_['_ 

2-6-242,  Affected  Stale !1"!!I!""!I!"!I!II!"I!!"!!"" 

2-6-243.  Final  Action  

2-6-244,  CFR  '.^SZZZZZ'ZZZZ'Z 

2-6-303,  Major  Facility  Review  Requirement  for  Subject  Solid  Waste  Incinerator  Facilities  

2-6-304  and  2-6-302:  Major  Facility  Review  Requirements  for  Designated  Facilities:  and  Major  Fadlity  Review  for  Phase  II  Acid 

Rain  Facilities: 

2-6-306,  Emissions  Trading 

2-6-307,  Non-compliance.  Major  Facility  Review  

2-6-310,  Synthetic  Minor  Operating  Permit  Requirement  % 

2-6-311.  I^on-compllance.  Synthetic  Minor  Facilities  

2-6-312,  Major  Facility  Fteview,  Smaller  Facilities 

2-6-314,  Revocation [_\_[ 

2-6-401,  Facilities  Affected  (Deleted  10/20/99)  l.ZZ"'Z 

2-6-403,  Application  for  Major  Facility  Review  Permit,  Permit  Renewal,  or  Permit  Revision 

2-6-404,  Timely  Application  for  Major  Facility  Review  Permit 

2-6-405,  Complete  Application  for  a  Major  Facility  Review  Permit 

2-6-406,  Application  for  Minor  Permit  Revision  

2-6-407,  Application  Shield  

2-6-408.  Completeness  Determination  

2-6-409,  Permit  Content ..".'..'.'... 

2-6-410.  Final  Action  for  Initial  Pemiit  Issuance,  Five- Year  Renewal,  Reopenings.  and  Revisions  

2-6-411.  Reports  to  EPA  and  Public  Petitions  for  Major  Facility  Review  Permits 

2-6-412,  Public  Participation,  Major  Facility  Review  Permit  Issuance 

2-6-413,  Administrative  Permit  Amendment  Procedures  „.. 

2-6-414.2  and  414.3,  Minor  Permit  Revision  Procedures.  (Note:  EPA  is  not  acting  on  subsection  414.1.  See  table  2,  below) 

2-6-416,  Term  for  Major  Facility  Review  ,, 

2-6-418,  Emissions  Trading  Procedures  

2-6-420,  Application  for  a  Synthetic  Minor  Operating  Permit 

2-6-421,  Timely  Application  for  a  Synthetic  Minor  Operating  Permit 

2-6-422,  Complete  Application  for  a  Synthetic  Minor  Operating  Permit  

2-6-423.  District  Procedures  for  Synttietic  Minor  Operating  Permits  „ 

2-6-424,  Applicability 

2-6-425,  Facility  List 

2-6-426,  Compliance  Certification  Procedures 

2-6-502,  Monitoring  Reports,  Major  Facility  Review  Permit 

2-6-503,  Monitoring 


Adoption 
date 


5/2A)1 

10/20/99 

10/20/99 

5/2/01 

10/20/99 

5/2A)1 

5/2A)1 

5/2A)1 

10/20/99 

10/20^ 

5/2/01 

10/20/99 

10/20/99 

5/2/01 

10/20/99 

10/2099 

10/20/99 

10/20/99 

10/20/99 

5/2/01 

5/2A)1 

5/2/01 

10/20/99 

10/20/99 

10/20/99 

10/20/99 

10/20/99 

5/2/01 

5/2/01 

5/2A)1 

10/20/99 

10/20/99 

5/2JQ^ 

10(20/99 

10«V99 

5/2/01 

5/2J0^ 

5/2A)1 

10/20/99 

2/1/95 

10/20/99 

5/2A)1 

10i«V99 

10/20/99 

1020/99 

5/2J0^ 

10/20/99 
5/2AJ1 
5/2«)1 

10/20/99 
5/2A)1 
5/2A)1 
5/2A)1 
5/2A)1 
5/2A)1 

10/20/99 
5/2A)1 

10/20/99 

10/20/99 
5/2/01 
5/2/01 
5/2/01 
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Table  1b.— Approvable  Manual  Of  Procedures  (MOP)  Subsections  that  Have  Been  Changed  Since  Interim 

Approval 


i  Approvable  Manual  of  Procedures  Section  Number  and  Title 

Adoption  Date  was  May  2.  2001 

1 .  Introduction  (every  paragraph  except  ttie  secorK)) 

2.  Applications: 

2.1  Major  Facility  Review  Permits  • 

2.2  Synthetic  Minor  Operating  Permits 
—  2.3    Potential  to  Emit  Demonstrations 

3.  Fees  i 

4.  Permit  Content:  I 

4.1  Applicable  Requirements 

4.2  Permit  Duration 

4.3  Terms  and  Conditions  for  Reasonably  Anticipated  Operating  Scenarios 

4.4  Terms  and  Conditions  for  Emissions  Trading 

4.5  Compliance 

4.6  Monitoring  Requirements 

4.7  Recordkeeping  and  Reporting  Requirements 

4.8  Emergency  Provisions 

4.9  Acid  Rain  Provisions 

4.10  Severability  Clause 

4.1 1  Standard  Conditions  to  Implement  EPA  Title  V  Regulations  and  40  CFR  70 

4.12  Requirement  to  Pay  Fees 

4.13  Provisions  Regarding  the  Federal  EnforceatJility  of  Conditions 

4.14  Inspection  and  Entry  Requirements 

4.15  Requirements  for  Compliance  Certification 
"4.16    Permit  Shield 

5.  Trade  Secret  and  Availability  of  Information 

6.  Public  Participation  &  EPA  Review: 

6.1  Major  Facility  Review  Permits 

6.2  Synthetic  Minor  Operating  Permits 

6.3  Appeals  and  Objections 

7.  District  Permitting  Procedures: 

7.1  Major  Facility  Review  Pennits  (all  paragraphs  except  the  three  paragraphs  that  precede  the  last  paragraph  in  the  section) 

7.2  Synthetic  Minor  Operating  Permits 

8.  Title  IV:  Applicability 


Table  2.— List  of  Rule  and  MOP  Sections  That  EPA  Is  Not  Acting  on  as  Part  of  Today's  Proposed 

Approval 


Rule  or  MOP  section  and  title 


Adoption 
date 


2-6-113,  Exemption,  Registered  Portable  Engines  

2-6-234,  Program  Effective  Date  

2-6-313,  Denial,  Failure  to  Comply 

2-6-414  1,  Minor  Permit  Revision  Procedures 

MOP— Section  1— Introduction  Only  the  second  paragraph  regarding  the  Program  Effective  Date  

MOP— Section  7.1 — Major  Facility  Review  Permits  Only  the  three  paragraphs  that  precede  the  last  paragraph  in  section  7.1 


10/20/99 
10/20/99 
5/2/01 
5/2/01 
5/2/01 
5/2/01 


Vn.  Discussion  on  the  Revision  to  the 
Definition  of  Potential  To  Emit 

Although  not  required  to  make  the 
change  for  full  approval,  the  District  has 
revised  its  definition  of  "Potential  to 
Emit"  (2-6-218)  ("PTE")  and  the 
discussion  of  it  in  the  MOP  (page  3-2). 
The  revised  language  no  longer  requires 
that  permit  limits  be  only  "federally 
enforceable."  The  deHnition  now  allows 
a  permit  limitation  or  the  effect  it  would 
have  on  emissions,  to  be  "enforceable 
by  the  District  or  EPA."  Although  Bay 
Area's  definition  is  different  from  the 
current  definition  in  40  CFR  70.2, 
litigation  has  occurred  since  we  granted 
interim  approval  to  Bay  Area's  rule  that 
has  affected  EPA's  consideration  of  this 
issue.  In  Clean  Air  Implementation 


Project  V.  EPA.  No.  96-1224  (D.C.  Cir. 
June  28,  1996),  the  court  remanded  and 
vacated  the  requirement  for  federal 
enforceability  for  potential  to  emit 
limits  under  part  70.  Therefore,  even 
though  part  70  has  not  been  revised  it 
should  be  read  to  mean,  "federally 
enforceable  or  legally  and  practicably 
enforceable  by  a  state  or  local  air 
pollution  control  agency." ' 

EPA  proposes  to  approve  this  revision 
because  the  Bay  Area  rule  is  consistent 
with  the  current  meaning  of  potential  to 
emit  as  described  above  in  the  court's 


'  .Sep  also.  National  Mining  Association  INh4AI  v. 
EPA.  59  f.3d  1351  (D.C.  Cir.  |uly  21.  1995)  (Title 
III)  and  Chemical  Manufacturing  Ass'n  (CMAI  v. 
EPA.  No.  89-1514  (DC.  CirSept.  15.  1995)  (Title 


interpretation.  EPA  has  issued  several 
guidance  memoranda  that  discuss  how 
the  court  rulings  affect  the  definition  of 
potential  to  emit  under  CAA  §  112.  New 
Source  Review  (NSR)  and  Prevention  of 
Significant  Deterioration  (PSD) 
programs,  and  title  V.^  In  particular,  the 


*See.  e.g..  |anuar\'  22,  1996,  memorandum 
entitled.  "Release  of  Interim  Policy  on  Federal 
Enforceability  of  Limitations  on  Potential  to  Emit" 
from  |ohn  Seitz.  Director.  OAQPS  and  Robert  I.  Van 
Heuvelcn.  Director.  Office  of  Regulatory 
Enforcement  to  EPA  Regional  Offices;  lanuary  31. 
199(>  paper  to  the  Members  of  the  Subcommittee  on 
Permit.  New  Source  Review  and  Toxics  Integration 
from  Steve  Herman.  OECA.  and  Mary  Nichols, 
Assistant  Administrator  of  Air  and  Radiation:  and 
the  August  27.  1996  Memorandum  entitled. 
"Extension  of  January  25.  1995  Potential  to  Emit 
Transition  Policy"  from  |ohn  Seitz.  Director, 
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memoranda  reiterate  the  Agency's 
earlier  requirements  for  practicable 
enforceability  for  purposes  of  effectively 
limiting  a  source's  potential  to  emit.^ 
For  example,  practicable  enforceability 
for  a  source-specific  permit  means  that 
the  permit's  provisions  must,  at  a 
minimum:  (1)  Be  technically  accurate 
and  identify  which  portions  of  the 
soiu'ce  are  subject  to  the  limitation;  (2) 
specify  the  time  period  for  the 
limitation  (hourly,  daily,  monthly,  and 
annual  limits  such  as  rolling  aimual 
limits);  (3)  be  independently  enforceable 
and  describe  the  method  to  determine 
compliance  including  appropriate 
monitoring,  recordkeeping  and 
reporting;  (4)  be  permanent;  and  (5) 
include  a  legal  obligation  to  comply 
with  the  limit. 

EPA  will  rely  on  Bay  Area 
implementing  this  new  definition  in  a 
manner  that  is  consistent  with  the 
court's  decisions  and  EPA  policies.  In 
addition,  EPA  wants  to  be  certain  that 
absent  federal  and  citizen's 
enforceability.  Bay  Area's  enforcement 
program  still  provides  sufficient 
incentive  for  sources  to  comply  with 
permit  limits.  This  proposal  provides 
notice  to  Bay  Area  about  our 
expectations  for  ensuring  the  permit 
limits  they  impose  are  enforceable  as  a 
practical  matter  (i.e.,  practicably 
enforceable)  and  that  its  enforcement 
program  will  still  provide  sufficient 
compliance  incentive.  In  the  future,  if 
Bay  Area  does  not  implement  the  new 
definition  consistent  with  our  guidance, 
and/or  has  not  established  a  sufficient 
compliance  incentive  absent  Federal 
and  citizen's  enforceability,  EPA  could 
find  that  the  District  has  failed  to 
administer  or  enforce  its  program  and 
may  take  action  to  notify  the  District  of 
such  a  finding  as  authorized  by 
§  70.10(b)(1). 

Vm.  Public  Comments 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  Bay  Area 
submittal  and  other  supporting 


OAQPS  and  Robert  Van  Houvelen.  Director.  Office 
of  Regulatory  Enforcement. 

^  Sep.  e.g..  June  13. 1989  Memorandum  entitled. 
"Guidance  on  Limiting  Potential  to  Emit  in  New- 
Source  Permitting,  from  Terrell  F.  Hunt.  Associatn 
Enforcement  Counsel.  OECA.  and  John  Seitz, 
Director.  OAQPS.  to  EPA  Regional  Offices. "  This 
guidance  is  still  the  most  comprehensive  statement 
from  EPA  on  this  subject.  Further  guidance  was 
provided  on  January  25.  1995  in  a  memorandum 
entitled  "Options  for  Limiting  the  Potential  to  Emit 
(PTE)  of  a  Stationary  Source  Under  Section  112  and 
Title  V  of  the  Clean  Air  Act  (Act),"  from  John  Seitz. 
Director.  OAQPS  and  Robert  I.  Van  Heuve'en. 
Director,  ORE  to  Regional  Air  Directors.  Also  please 
refer  to  the  EPA  Region  7  database  at  http:// 
www.epa.gpv/nfgion07/progmtns/artd/air/policy/ 
policy.htm  for  more  information. 


documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-^) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Goverimients"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 


the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program  ,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  Practice  and  Procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11.2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
(PR  Doc;.  01-26407  Filed  10-18-01;  8:45  ami 
WLUNO  cooe  aaeo  so  p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[CA  049-OPP;  FRL-7087-5J 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  San 
Diego  County  Air  Pollution  Control 
District,  CA 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
the  operating  permit  program  of  the  San 
Diego  Coimty  Air  Pollution  Control 
District  ("San  Diego"  or  "District").  The 
San  Diego  operating  permit  program 
was  submitted  in  response  to  the 
directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jurisdiction.  EPA 
granted  interim  approval  to  the  San 
Diego  operating  permit  program  on 
December  7,  1995  but  listed  conditions 
that  San  Diego's  program  would  be 
required  to  meet  for  full  approval.  San 
Diego  has  revised  its  program  to  satisfy 
the  conditions  of  the  interim  approval. 
Thus,  this  action  proposes  full  approval 
of  the  San  Diego  operating  peormit 
program  as  a  result  of  those  revisions. 
DATES:  Comments  on  the  program  full 
approval  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Acting  Chief,  Permits  Office,  Air 
Division  (AIR-3).  EPA  Region  DC.  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  You  can  inspect 
copies  of  the  San  Diego's  submittals, 
and  other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  Air  Division.  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105. 

You  may  also  see  copies  of  the 
submitted  Title  V  program  at  the 
following  locations: 
California  Air  Reisources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
The  San  Diego  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  California  92123-1096. 

An  electronic  copy  of  SDCAPCD's 
title  V  rule,  Regulation  XIV  may  be 
available  via  the  Internet  at  http:// 
www.aTb.ca.gov/drdb/sd/cur.htm. 


However,  the  version  of  District 
Regulation  XIV  at  the  above  internet 
address  may  be  different  from  the 
version  submitted  to  EPA  for  approval. 
Readers  are  cautioned  to  verify  that  the 
adoption  date  of  the  rule  listed  is  the 
same  as  the  rule  submitted  to  EPA  for 
approval.  The  official  submittal  is 
available  only  at  the  three  addresses 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wampler,  EPA  Region  IX,  Permits 
Office  (AIR-3),  U.S.  Environmental 
Protection  Agency.  Region  IX,  (415) 
744-1256. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

I.  What  Is  the  Operating  Permit  Program? 

II.  What  Is  Being  Addressed  in  this 
Document? 

III.  Are  There  Other  Issues  with  the  Program? 

IV.  What  Are  the  Program  Changes  That  EPA 
Is  Proposing  to  Approve? 

V.  What  Is  Involved  in  this  Proposed  Action? 

I.  What  Is  the  Operating  Permit 
Program? 

The  CAA  Amendments  of  1990 
required  all  state  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  Federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA.  The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (NOx), 
or  particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 


National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

n.  What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  District  revising  its  program  to 
correct  any  deficiencies.  Because  the 
San  Diego  operating  permit  program 
substantially,  but  not  fully,  met  the 
requirements  of  part  70,  EPA  granted 
interim  approval  to  its  program  in  a 
rulemaking  published  on  December  7, 
1995  (60  FR  62753).  The  interim 
approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  San  Diego  program  to  receive  full 
approval.  Since  that  time,  the  California 
Air  Resources  Board,  on  behalf  of  the 
San  Diego  has  submitted  one  revision  to 
the  San  Diego's  interimly  approved 
operating  permit  program;  this  revision 
is  dated  June  4,  2001.  This  Federal 
Register  notice  describes  the  changes 
that  have  been  made  to  the  San  Diego 
operating  permit  program  since  interim 
approval  was  granted. 

m.  Are  There  Other  Issues  With  the 
Program? 

On  May  22.  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001.  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  hi  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  TiUe  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

EPA  received  a  comment  letter  from 
one  organization  on  what  they  believe  to 
be  deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
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December  1,  2001.  As  stated  in  the 
Federal  Register  notice  published  on 
December  11,  2000,  (65  FR  77376)  EPA 
will  respond  by  December  1,  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1 .  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

rV.  What  Are  the  Program  Changes 
That  EPA  Is  Proposing  To  Approve? 

As  explained  in  the  December  7,  1995 
[60  ra  62753]  rulemaking,  full  approval 
of  the  San  Diego  operating  permit 
program  required  satisfaction  of  the 
following  conditions: 

Issue  (1):  One  of  EPA's  conditions  for 
full  title  V  program  approval  was  the 
California  Legislature's  revision  of  the 
Health  and  Safety  Code  to  eliminate  the 
provision  that  exempts  "any  equipment 
used  in  agricultural  operations  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals"  from  the  requirement  to 
obtain  a  permit.  See  California  Health 
and  Safety  Code  section  42310(e).  Even 
though  the  local  Districts  have,  in  many 
cases,  removed  the  title  V  exemption  for 
agricultural  sources  from  their  own 
rules,  the  Health  and  Safety  Code  has 
not  been  revised  to  eliminate  this 
provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 


with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption.  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  titie  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currenUy  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g..  from 
irrigation  pimips  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efl^orts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  Federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  ef  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 


federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

Rule  or  Program  Change:  San  Diego 
amended  its  program  to  require 
agricultural  operations  to  obtain  Title  V 
operating  permits  when  state  law  is 
revised. 

Issue  (2):  San  Diego  was  required  to 
revise  Rule  1401(c)(43)  definition  of 
"Significant  Permit  Modification,"  to  be 
consistent  with  Part  70  which  requires 
that  any  significant  change  in 
monitoring  permit  terms  or  conditions 
be  processed  as  a  significant  permit 
modification. 

Rule  Change:  San  Diego  met  this 
condition  by  amending  the  definition  of 
"significant  permit  modification"  at 
Regulation  XIV.  Rule  1401(c)(44)  to 
include  a  "significant  change  in  existing 
monitoring  permit  terms  or  conditions 
or  relaxation  to  monitoring, 
recordkeeping,  or  reporting 
requirements;  or  *   *   *"  See  40  CFR 
70.7(e)(4). 

Issue  (3):  San  Diego  was  required  to 
define  affected  state  or.  because  of  its 
cooperative  agreement  with  Native 
American  Tribes.  EPA  would  accept  a 
commitment  from  San  Diego  to:  (1) 
Initiate  rule  revisions  upon  notification 
from  EPA  that  an  affected  tribe  has 
applied  for  state  status;  and  (2)  provide 
affected  state  notice  to  tribes  upon  a 
tribe's  filing  for  state  status,  that  is,  prior 
to  the  District's  adoption  of  affected 
state  notice  rules.  See  40  CFR  70.2  and 
70.8(b)(1). 

Rule  Change:  San  Diego  met  this 
requirement  by  revising  its  rule  to 
define  affected  state  at  Rule  1401(c)(5) 
to  mean:  "any  state  that:  (i)  Is 
contiguous  with  California  and  whose 
air  quality  may  be  affected  by  a  permit 
action,  or  (ii)  is  within  50  miles  of  the 
source  for  which  a  permit  action  is 
being  proposed.  For  purposes  of  this 
rule  affected  state  includes  any  federally 
recognized  Eligible  Indian  Tribe."  In 
addition.  Rule  1415  was  amended  to 
require  affected  states  be  notified  by  the 
APCO  at  least  45  days  prior  to  issuance 
of  a  five  year  initial  permit  to  operate, 
a  revised  permit  resulting  from  an 
application  for  significant  modification 
or  renewal  of  such  a  permit. 

Issue  (4):  San  Diego  was  required  to 
revise  Rule  1410(h)(7).  paragraph  2  to 
require  permit  reopening  procedures  for 
any  inactive  status  permit  that  is 
modified  to  reflect  new  applicable 
requirements  upon  being  converted  to 
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active  status  if  there  are  3  years  or  more 
remaining  on  the  term  of  its  5-year 
permit.  See  40  CFR  70.7(f)(l)(i). 

Rule  Change:  San  Diego  met  this 
condition  by  deleting,  in  its  entirety, 
subsection  (7)  of  rule  1410.  The  rule, 
therefore,  no  longer  allows  inactive 
status  permits  to  be  reactivated. 

Issue  (5):  San  Diego  was  required  to 
remove  any  activities  from  the  District's 
list  of  insignificant  activities  that  are   . 
subject  to  a  unit-specific  applicable 
requirement  and  adjust/add  size  cut-offs 
to  ensure  that  the  listed  activities  are 
truly  insignificant.  See  40  CFR 
70.4(b)(2)  and  70.5(c). 

Rule  Change:  San  Diego  met  this 
condition  by  revising  its  list  of 
insignificant  activities  to  remove 
activities  (or  impose  size  limits  on 
units)  that  were  subject  to  any  unit- 
specific  applicable  requirements  (e.g.. 
refrigeration  units  are  now  limited  to  a 
charge  of  less  than  50  pounds  of  a  Class 
1  or  11  ozone  depleting  compound).  San 
Diego  also  included  a  justification  as  to 
why  certain  emission  units  are  included 
in  the  insignificant  activities  list.  San 
Diego's  justification  relied  on  district 
emission  factors  and  expected 
operations  from  the  subject  emission 
units  and/or  included  the  analysis  that 
was  conducted  in  1999  by  a  workgroup, 
including  staff  from  the  ARB,  EPA 
Region  9  and  CAPCOA.  who  developed 
a  model  list  of  insignificant  activities. 
San  Diego  also  removed  language  in  the 
introduction  to  Appendix  A  to  no  longer 
allow  insignificant  activities  to  be 
exempt  from  the  permit  requirements  of 
Regulation  XIV. 

Issue  (6):  San  Diego  was  required  to 
remove  the  reference  tu  Rules  1410  (j) 
and  (k)  in  Rule  1410(i).'  This  reference 
to  minor  and  significant  permit 
modifications  in  the  provisions  for 
administrative  permit  amendments 
could  have  be  read  to  be  inconsistent 
with  the  definition  of  "significant 
permit  modification"  (Rule  1401(c)(43)). 
which  correctly  defaulted  unspecified 
changes  to  the  significant  permit 
modification  process.  In  addition.  EPA 
required  the  District  to  remove  the  word 
"include"  from  the  phrase,  "These  shall 
include  the  following"  in  the 
administrative  permit  amendment 
section  (Rule  1410(i)).  See  40  CFR 
70.7(d). 

Rule  Change:  San  Diego  met  this 
condition  by  revising  Rule  1410  (i)  to 
remove  the  reference  to  subsections  (j) 
and  (k)  and  to  remove  the  phrase  that 
included  the  word,  "include." 


'  A  typugraphiciil  Hmir  exists  in  oUr  DeceiriJxT  7. 
19V5  PR  in  which  we  referred  lo  Kul«  I41U  as  Kule 
1401. 


Issue  (7):  The  District  must  revise 
either  the  definition  of  "federally 
mandated  new  source  review"  or  the 
definition  of  "federally  enforceable 
requirement"  to  clearly  include  minor 
new  source  review  as  an  applicable 
requirement  under  title  V. 

Rule  Change:  San  Diego  met  this 
requirement  by  revising  Rule 
1401(c)(20)  to  now  define  Federally 
Mandated  New  Source  Review  (NSR)  as 
"*   *   *  new  source  review  that  would 
be  required  by  the  approved  State 
Implementation  Plan  (SIP)." 

V.  What  Is  Involved  in  This  Proposed 
Action? 

The  EPA  proposes  full  approval  of  the 
operating  permits  program  submitted  by 
San  Diego  County  based  on  the 
revisions  submitted  on  June  4,  2001 
which  satisfactorily  address  the  program 
deficiencies  identified  in  EPA's 
December  7,1995  Interim  Approval 
Rulemaking.  See  60  FR  62794.  In 
addition,  the  District  has  revised  and 
submitted  as  part  of  its  revised  program, 
changes  to  two  forms: 

•  Form  1401-11 — Monitoring  Report 
and  Compliance  Certification;  and 

•  Form  1401-J2 — Deviation  Report. 
EPA  is  not  acting  on  these  forms  as  part 
of  this  action  because  they  were  not 
required  to  revise  these  forms  for  full 
approval  and  the  forms  may  not  be 
consistent  with  the  reporting 
requirements  at  70.6(c)(5)  [compliance 
certifications)  and  70.6  (a)(3)(iii)  (semi- 
annual monitoring  reports  and  deviation 
reports]. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  San 
Diego  submittal  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  C3ctober  4. 1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 


subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments'"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
-  number  2060-0243.  For  additional 
information  concerning  these 
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requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program  ,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995(1 5  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Fart  70 

Environmental  protection,    • 
Administrative  practice  and  procedure, 
"Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  Oclobt-r  11.2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  01-26408  Filed  10-18-01;  8:45  ami 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[CA  050-OPP;  FRL-7087-6] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District,  Califomia 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  fully 
approve  the  operating  permit  program 
for  the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  ( *San 
Joaquin"  or  "District").  The  District's 
operating  permit  program>was 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources  within  the  permitting 


authorities'  jurisdiction.  EPA  granted 
interim  approval  to  the  District's 
operating  permit  program  on  April  24, 
1996.  This  action  proposes  approval  of 
revisions  to  the  District's  permit 
program  that  were  submitted  to  satisfy 
the  conditions  for  full  approval. 
DATES:  Comments  on  the  program 
revisions  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Air  Division  (AIR-3),  EPA  Region 
IX,  75  Hawthorne  Street,  San  Francisco, 
Califomia,  94105.  You  can  inspect 
copies  of  the  District's  submittal,  and 
other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  the  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco, 
Califomia.  94105. 

You  may  also  see  copies  of  the 
submitted  Title  V  program  at  the 
following  locations: 
Califomia  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  1001  "I"  Street. 
Sacramento,  CA  95814 
The  San  Joaquin  Valley  Pollutioli 
Control  District.  1990  E.  Gettysburg 
Avenue,  Fresno,  CA  93726-0244 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Pike,  EPA  Region  IX,  Permits  Office 
(AIR-3),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744-1211  or 
pike.ed@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
on  today's  rulemaking: 

What  is  the  operating  permit  program? 
What  rules  were  submitted  for  full  approval? 
How  do  the  program  changes  qualify  for  full 

approval? 
Are  there  other  issues  with  the  program? 

What  Is  the  Operating  Permit  Program? 

The  CAA  Amendments  of  1990 
require  all  State  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA.  The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 


Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include  (but 
are  not  limited  to)  those  that  have  the 
potential  to  emit:  (1)  50  tons  per  year  or 
more  of  volatile  organic  compounds  or 
nitrogen  oxides  {NO\)  in  a  serious  non- 
attainment:  (2)  70  tons  per  year  of 
particulate  matter  (PMk,)  in  a  PMm,  non- 
attainment  area;  (3)10  tons  per  year  of 
any  single  Hazardous  Air  Pollutant  (as 
defined  under  section  112  of  the  CAA): 
or  (4)  25  tons  per  year  or  more  of  a 
combination  of  Hazardous  Air 
Pollutants  (HAPs). 

What  Rules  Were  Submitted  for  Full 
Approval? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  State  or  local  permitting  agency 
revising  its  program  to  correct  the 
deficiencies.  Because  the  San  Joaquin 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
each  program  in  a  rulemaking  published 
on  April  24,  1996  (61  FR  18083|.  The 
interim  approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  San  Joaquin  program  to  receive 
full  approval. 

In  response,  San  Joaquin  adopted 
revisions  to  three  permitting  regulations 
on  June  21,  2001.  The  first  is  District 
Rule  2520,  Federally  Mandated 
Operating  Permits,  which  is  the 
District's  part  70  permitting  rule.  The 
District  also  made  revisions  to  the 
elements  of  District  Rule  2201.  New  and 
Modified  Source  Review,  that  contain 
part  70  requirements  allowing  a  source 
to  obtain  a  modificatioi;i  under  Rule 
2201  that  also  satisfies  part  70 
requirements.  District  Rule  2020, 
Exemptions,  was  also  revised.  The 
Califomia  Air  Resources  Board,  on 
behalf  of  the  District  submitted  these 
revised  regulations  and  other  program 
revisions  on  July  3,  2001.  This  Federal 
Register  notice  describes  the  changes 
that  have  been  made  to  the  San  Joaquin 
operating  permit  program  since  interim 
approval  was  granted  and  how  the 
revised  program  meets  the  conditions 
for  full  approval. 
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How  Do  the  Program  Changes  Qualify 
for  Full  Approval? 

EPA's  April  24. 1996  rulemaking 
required  that  San  Joaquin  make  a 
number  of  changes  to  the  program  to 
qualify  for  full  approval.  EPA  is 
proposing  to  fully  approve  the  revised 
program  submitted  to  EPA  on  July  3, 
2001.  This  revised  program  contains  the 
following  changes  to  address  the  interim 
approval  requirements  (for  more 
information,  please  see  the  Technical 
Support  Document): 

Issue  §1 

In  order  for  San  Joaquin's  program  to 
receive  full  approval  (and  to  avoid  a 
disapproval  upon  the  expiration  of  this 
interim  approval),  the  California 
Legislature  must  revise  the  Health  and 
Safety  Code  to  eliminate  the  exemption 
of  agricultural  production  sources  from 
the  requirement  to  obtain  a  permit.  (See 
major  source  definition  in  40  CFR  70.2 
and  applicability  imder  40  CFR  70.3) 

Rule  or  Progmm  Change       | 

One  of  EPA's  conditions  for  full  title 
V  program  approval  was  the  California 
Legi^ature's  revision  of  the  Health  and 
Safety  Code  to  eliminate  the  provision 
that  exempts  "any  equipment  used  in 
agricultural  operations  in  the  growing  of 
crops  or  the  raising  of  fowl  or  animals" 
from  the  requirement  to  obtain  a  permit. 
See  California  Health  and  Safety  Code 
section  42310(e).  Even  though  the  local 
Districts  have,  in  many  cases,  removed 
the  title  V  exemption  for  agricultural 
soiuces  from  their  own  rules,  the  Health 
and  Safety  Code  has  not  been  revised  to 
eliminate  this  provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by.  the 
exemption  and.  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  giiming  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approvals  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 


on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructiue  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  frt>m 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  frDm  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultiiral 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 


agricultural  industry  and  oiu-  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  soiuces. 

Issue  #2 

Revise  the  applicability  language  in 
Rule  2520  section  2.2  and  the 
definitions  of  Major  Air  Toxics  Source 
(Rule  2520  section  3.18)  and  Major 
Soxm:e  (Rule  2520  section  3.19)  to  be 
consistent  with  the  Act  and  Part  70  to 
cover  sources  that  emit  at  major  source 
thresholds.  (See  40  CFR  70.2,  definition 
of  "Major  Source") 

Rule  or  Program  Change:  The  District 
has  amended  the  applicability  language 
in  Rule  2520  section  2.2,  Rule  2520 
section  3.18,  and  Rule  2520  section  3.19 
to  include  sources  with  actual  emissions 
at  or  above  the  major  source  thresholds, 
rather  than  just  sources  with  the 
potential  to  emit  at  the  major  soiuce 
thresholds. 

Issue  #3 

Limit  the  exemption  for  non-major 
sources  in  Ride  2520  section  4.1  so  that 
it  does  not  exempt  non-major  sources 
that  EPA  determines,  upon 
promulgation  of  a  section  111  or  112 
standard,  must  obtain  Title  V  permits. 
(See  40  CFR  70.3) 

Rule  or  Program  Change:  The  District 
has  amended  the  language  in  Rule  2520 
section  4.1  to  limit  the  exemption  for 
non-major  sources  in  Rule  2520  section 
4.1  so  that  it  does  not  exempt  non-major 
sources  that  EPA  determines,  upon 
promulgation  of  a  section  111  or  112 
standard,  must  obtain  Title  V  permits. 
Any  source  that  falls  into  one  or  more 
of  the  soiuce  categories  listed  under 
section  4.1  cannot  be  exempted  frtim  the 
requirements  to  obtain  a  title  V  permit, 
even  if  it  is  not  a  major  source. 

Issue  #4 

Revise  Rule  2520  section  7.1.3.2  to 
eliminate  the  requirement  that  fugitive 
emission  estimates  need  only  be 
submitted  in  the  application  if  the 
source  is  in  a  source  category  identified 
in  the  major  source  definition  in  40  CFR 
70.2.  (See  40  CFR  70.5(c)) 

Rule  or  Program  Change:  The  District 
amended  the  language  in  Rule  2520 
Section  7.1.3.2  to  eliminate  the 
requirement  that  fugitive  emissions 
estimates  need  only  be  submitted  in  the 
application  if  the  source  is  in  a  source 
category  identified  in  the  major  source 
definition  in  40  CFR  70.2.  The  District 
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also  added  fugitive  emissions  to  the  list 
of  emissions-related  information  that 
must  be  submitted  with  permit 
applications  in  section  7.1.3.1. 

Issue  #5 

Revise  Rule  2520  to  provide  that 
unless  the  District  requests  additional 
information  or  otherwise  notifies  the 
applicant  of  incompleteness  within  60 
days  of  receipt  of  an  application,  the 
application  shall  be  deemed  complete. 
(See  40  CFR  70.5(a)(2)  and  70.7(a)(4)) 

Rule  or  Progmm  Change:  The  District 
revised  section  11.6.1  of  District  Rule 
2520  to  assure  that  "Unless  the  APCO 
requests  additional  information  or 
otherwise  notifies  the  applicant  of 
incompleteness  within  60  days  of 
receipt  of  an  application,  the 
application  shall  be  deemed  complete." 

Issue  #6 

Revise  Rule  2520  sections  11.1.4.2 
and  11.3.1.1  and  Rule  2201  5.3.1.1.1  to 
include  notice  "by  any  other  means  if 
necessary  to  assure  adequate  notice  to 
the  affected  public."  (See  40  CFR 
70.7(h)(1)) 

Rule  or  Progmm  Change:  The  District 
revised  the  language  in  sections  11.1.4.2 
and  11.3.1.1  of  Rule  2520  and  section 
5.3.1.1.1  of  Rule  2201  (which  has  been 
administratively  renumbered  as  section 
5.9.1.1  of  Rule  2201)  to  include  notice 
by  any  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public. 

Issued?  . 

Revise  Rule  2520's  permit  issuance 
procedures  to  provide  for  notifying  EPA 
and  affected  states  in  writing  of  any 
refusal  to  accept  all  recommendations 
for  the  proposed  permit  submitted  by  an 
affected  state  during  the  public/affected 
state  review  period.  (See  40  CFR 
70.8(b)(2)) 

Rule  or  Pmgmm  Change:  Language 
has  been  added  to  section  11.3.1.3  of 
Rule  2520  requiring  the  District  to  notify 
EPA  and  affected  states  in  writing  of  any 
refusal  to  accept  all  recommendations 
for  the  proposed  permit  that  an  affected 
state  submitted  during  the  public/ 
affected  state  review  period. 

Issue  #8 

Either  delete  section  11.7.5  in  Rule 
2520  and  section  5.3.1.8.5  in  Rule  2201. 
which  purport  to  limit  the  grounds 
upon  which  EPA  may  object  to  a  permit 
to  compliance  with  applicable 
requirements,  or  revise  them  to  be  fully 
consistent  with  40  CFR  70.8  (c). 

Rule  or  Pmgmm  Change:  The  District 
resolved  this  issue  by  revising  section 
11.7.5  of  Rule  2520  and  section  5.3.1.8.5 
(which  has  been  administratively 


renumbered  as  section  5.9.1.9.4)  of  Rule 
2201  to  be  consistent  with  40  CFR  part 
70  as  follows:  "EPA  objection  shall  be 
limited  to  compliance  with  applicable 
requirements  and  the  requirements  of  40 
CFR  part  70." 

Issue  #9 

Revise  Rule  2520  section  2.4  to  clarify 
that  the  phrase  in  section  2.4  that  "only 
the  affected  emissions  units  within  the 
stationary  source  shall  be  subject  to  part 
70  permitting  requirements"  applies 
only  to  stationary  sources  that  are  also 
area  sources.  (See  40  CFR  70.3(c)) 

Rule  orProffam  Change:  Section  2.4 
was  revised  to  read  "For  stationary 
sources,  which  are  subject  to  Rule  2520 
solely  as  a  result  of  Section  2.4.  only  the 
emissions  units  within  the  stationary 
source  that  are  subject  to  the  section  111 
or  112  standard  or  requirement  shall  be 
subject  to  the  Part  70  permitting 
requirements." 

Issue  ik  10 

Revise  Rule  2520  section  8.1  to 
provide  that  each  model  general  permit 
and  model  general  permit  template  will 
be  subject  to  public,  affected  state,  and 
EPA  review  consistent  with  initial 
issuance  at  least  once  every  5  years.  (See 
40  CFR  70.4(b)(3)(iii)  and  70.7(c)(1)) 

Rule  or  Pmgmm  Change:  Section  8.1 
of  Rule  2520  was  revised  to  provide  that 
each  model  general  permit  and  model 
general  permit  template  will  be  subject 
to  public,  affected  state,  and  EPA  review 
consistent  with  initial  issuance  at  least 
onoe  every  5  years. 

Issue  itll: 

Revise  Rule  2520  Section  8.1  to 
provide  that  any  permit  for  a  solid  waste 
incinerator  unit  that  has  a  permit  term 
of  more  than  5  years  shall  be  subject  to 
review,  including  public  notice  and 
comment,  at  least  once  every  5  years. 
(See  40  CFR  70.4(b)(3)(iii)  and  (iv)  and 
70.7(c)) 

Rule  or  Pmgmm  Change:  Section  8.1 
of  Rule  2520  was  revised  to  provide  that 
any  permit  for  a  solid  waste  incinerator 
unit  that  has  a  permit  term  of  more  than 
5  years  shall  be  subject  to  review, 
including  public  notice  and  comment, 
at  least  once  every  5  years. 

IssueiH2 

Revise  Rule  2520  section  13.2.3  to 
state  that  the  permit  shield  will  only 
apply  to  requirements  addressed  in  the 
permit.  Section  504(f)  of  the  Act  and  40 
CFR  §  70.6(f)  are  both  clear  that  the 
permit  shield  only  extends  to 
requirements  that  are  addressed  in  the 
permit.  EPA  will  not  consider  a  source 
to  be  shielded  for  failure  to  comply  with 
an  applicable  requirement  if  that 


applicable  requirement  i9  addressed 
only  in  the  written  reviews  (such  as  a 
permit  evaluation)  supporting  permit 
issuance  and  not  in  the  permit. 

Rule  or  Pmgmm  Change:  Rule  2520 
section  13.2.3  was  revised  to  read.  "The 
permit  shield  applies  only  to 
requirements  that  are  either  identified 
and  included  by  the  District  in  the 
permit,  or  are  requirements  that  the 
District,  in  acting  on  the  application, 
determines  in  writing  are  not  applicable 
to  the  source.  In  cases  where  the  District 
determines  that  a  requirement  is  not 
applicable  to  the  source  and  provides  a 
permit  shield,  the  permit  shall  include 
the  determination  or  a  concise  summary 
of  the  determination." 

Issue  #13 

Revise  Rule  2520  section  9.12  to 
require  that  the  permit  contain  terms 
and  conditions  for  the  trading  of 
emissions  increases  and  decreases  to  the 
extent  that  any  applicable  requirement 
provides  for  such  trading  without  case 
by  case  approval.  The  District  may  limit 
transfers  of  emission  reduction  credits 
in  accordance  with  District  Rules  2201 
and  2301.  (See  40  CFR  70.6(a)(10)) 

Rule  or  Pmgmm  Change:  The 
language  in  section  9.11  (the 
corresponding  section  after  a  numbering 
correction)  of  Rule  2520  was  revised  to 
require  that  the  permit  contain  terms 
and  conditions  for  the  trading  of 
emissions  increases  and  decreases  to  the 
extent  that  any  applicable  requirement 
provides  for  such  trading  without  case 
by  case  approval. 

Issue  #14 

Revise  Rule  2520  section  9.0  (permit 
content)  to  include  the  40  CFR 
§  70.6(c)(3)  requirement  for  schedules  of 
compliance  for  applicable  requirements 
for  which  the  source  is  in  compliance  or 
that  will  become  effective  during  the 
permit  term. 

Rule  or  Pmgmm  Change:  A  new 
section  (Section  9.14)  was  added  to  Rule 
2520.  This  section  includes  the  40  CFR 
§  70.6(c)(3)  requirement  for  schedules  of 
compliance  for  applicable  requirements 
for  which  the  source  is  in  compliance  or 
that  will  become  effective  during  the 
permit  term. 

Issue  #15 

Revise  Rule  2520  to  treat  changes 
made  under  the  Prevention  of 
Significant  Deterioration  (PSD) 
provisions  of  the  Act  in  the  same 
manner  as  "Title  I  modifications"  as 
that  term  is  defined  in  Rule  2520  and 
Rule  2201 .  (See  40  CFR  70.7  and 
70.4(b)(12)) 

Rule  or  Pmgmm  Change:  Sections 
3.20.4.1.  3.20.5.  6.4.1.3.  and  6.4.4.5  of 
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Rule  2520  wertf  revised  to  treat  changes 
made  under  the  Prevention  of 
Significant  Deterioration  (PSD) 
provisions  of  the  Act  in  the  same 
manner  as  "Title  I  modifications"  as 
that  term  is  defined  in  Rule  2520  and 
Rule  2201. 

Issueitie 

.    Revise  Rule  2520  to  state  that 
notwithstanding  permit  shield 
provisions,  if  a  source  that  is  operating 
under  a  general  permit  or  general  permit 
template  is  later  determined  not  to 
qualify  for  the  terms  and  conditions  of 
that  general  permit  or  template,  then  the 
source  is  subject  to  enforcement  action 
for  operation  without  a  part  70  permit. 
(See  40  CFR  70.6(d)) 

Rule  or  Program  Change:  Section 
13.2.4  was  added  to  Rule  2520  to  state 
that  "Notwithstanding  these  permit 
shield  provisions,  if  a  source  that  is 
operating  under  a  general  permit  or 
general  permit  template  is  later 
determined  not  to  qualify  for  the  terms 
and  conditions  of  that  general  permit  or 
template,  then  the  source  is  subject  to 
enforcement  action  for  operation 
without  a  part  70  permit." 

Summary:  As  noted  earlier,  EPA  is 
proposing  to  fully  approve  San 
Joaquin's  revised  operating  permit 
program  based  on  die  revisions 
submitted  to  EPA  on  July  3,  2001. 

Are  There  Other  Issues  With  the 
Program? 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001.  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

EPA  received  a  comment  letter  from 
one  person  on  what  they  believe  to  be 
deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1 ,  2001 .  As  stated  in  the 
Federal  Register  notice  published  on 
December  11,  2000.  (65  FR  77376)  EPA 
will  respond  by  December  1,  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval; 


and  EPA  will  respond  by  April  1,  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  District's 
submittal  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Plaiming  and  Review"  (58 
FR  51735,  October  4,  1993),  this 
proposed  action  is  not  a  "significant* 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  efl'ect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Goveriunent  and  Indian  tribes, -or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 


Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  Novelnber  9.  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 
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List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11,  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
IFR  Doc.  01-26409  Filed  10-18-01:  8:45  am) 
BILUNG  CODE  6560-5O-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[CA04»-OPP;  FRL-7087-7] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  Santa 
BariMra  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  operating  permit  program  of  the 
Santa  Barbara  Air  Pollution  Control 
District  ("Santa  Barbara"  or  "District"). 
The  District  operating  permit  program 
was  submitted  in  response  to  the 
directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jurisdictions. 
EPA  granted  interim  approval  to  the 
Santa  Barbara  operating  permit  program 
on  November  1, 1995  but  listed  certain 
deficiencies  in  the  program  preventing 
full  approval.  Santa  Barbara  has  revised 
its  pr(>gram  to  correct  the  deficiencies  of 
the  interim  approval  and  this  action 
proposes  full  approval  of  those 
revisions.  The  District  has  also  made 
other  revisions  to  its  program  since 
interim  approval  was  granted  and  EPA 
is  also  proposing  to  approve  those 
revisions  in  this  action. 
DATES:  Written  comments  must  be 
received  by  November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Acting  Chief,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  You  can  inspect 
copies  of  the  District's  submittals,  and 
other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  Air  Division,  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  California  94105.  You  may 


also  see  copies  of  the  submitted  Title  V 
program  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814.  Santa'Barbara 
County  Air  Pollution  Control  District: 
26  Castilian  Drive  B-23,  Goleta,  CA 
93117. 

You  may  also  review  the  District  rules 
by  retrieving  them  ft-om  the  California 
Air  Resources  Board  (ARB)  website.  If 
you  review  rules  on  the  website  be  sure 
the  adoption  date  on  the  electronic 
version  matches  that  of  the  rule  for 
which  EPA  proposes  approval.  The 
location  of  the  District  rules  is  at 
h  ttp  J/arbis.arb.  ca  .gov/drdb/ven/ 
cur.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baker,  EPA  Region  IX,  at  (415) 
744-1258  (Baker.Robert@epa.goy). 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  document? 
Are  there  other  issues  with  the  program? 
What  are  the  program  changes  that  EPA  is 

proposing  to  approve? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operating  Permit  Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  operating  permit  programs,  the 
permitting  authorities  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  Clean  Air  Act 
(CAA).  The  focus  of  the  operating 
permit  program  is  to  improve 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead. 


sulfur  dioxide,  nitrogen  oxides  (NOx), 
or  particulate  matter  (PMm);  those  that 
emit  10  tons  per  year  or  more  of  any 
single  hazardous  air  pollutant  (HAP) 
listed  under  the  CAA;  or  those  that  emit 
25  tons  per  year  or  more  of  a 
combination  of  HAPs.  In  areas  that  are 
not  meeting  the  National  Ambient  Air 
Quality  Standards  for  ozone,  carbon 
monoxide,  or  particulate  matter,  major 
sources  are  defined  by  the  gravity  of  the 
non-attainment  classification.  For 
example,  in  ozone  non-attainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70.  EPA 
granted  interim  approval  contingent  on 
the  state  revising  its  program  to  correct 
the  deficiencies.  Because  the  District's 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70.  EPA  granted  interim  approval  to 
the  District's  program  on  November  1. 
1995.  This  Federal  Register  notice 
describes  the  changes  that  the  District's 
has  made  to  its  operating  permit 
program  (Rules  1301.  1303.  1304  and 
370)  since  interim  approval  was 
granted. 

Are  There  Other  Issues  With  the 
Program? 

On  May  22.  2000,  EPA  promulgated  a 
rulemaking  that  extendec^the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1.  2001  (65  FR 
32035).  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation.  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

EPA  received  a  comment  letter  from 
one  organization  on  what  they  believe  to 
be  deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1 ,  2001 .  As  stated  in  the 
Federal  Register  notice  published  on 
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December  11.  2000  (65  FR  77376),  EPA 
will  respond  by  December  1,  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1,  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commentor  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  oiu"  program  oversight. 

What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

As  discussed  above,  EPA  granted  final 
interim  approval  on  November  1. 1995 
(60  FR  55460)  to  the  District's  title  V 
program.  As  stipulated  in  that 
rulemaking,  full  approval  of  the  District 
operating  permit  program  was  made 
contingent  upon  satisfaction  of  certain 
conditions.  In  response  to  EPA's  interim 
approval  action,  the  District  revised  its 
operating  permit  program  (Rules  1 301 , 
1303,  1304  and  370)  to  remove  the 
deficiencies  identified  by  EPA.  The 
District  made  its  revised  rule  available 
to  public  review  and  comments.  It  also 
held  a  workshop  on  September  27, 
2000.  On  January  18,  2001,  the  District 
adopted  tbe  revisions.  The  revised 
program  was  submitted  to  EPA  on  April 
5,  2001.  We  have  included  below  a 
discussion  of  each  of  the  interim 
approval  deficiencies,  the  conditions  for 
correction,  and  a  summary  of  how  the 
District  has  corrected  the  deficiency. 
The  Technical  Support  Document  (TSD) 
for  this  action  includes  the  District's 
submittal  and  more  details  of  the 
revisions  made.  In  the  discussion  here, 
each  of  the  EPA  cited  deficiencies 
identified  in  the  July  10, 1995  Federal 
Register  notice  (see  59  FR  60104)  that 
proposed  the  interim  approval  is  listed 
followed  by  a  brief  description  of  the 
District's  revisions  to  its  operating 
permit  program  to  remove  these 
deficiencies. 

Changes  Required  for  Full  Progmm 
Approval 

Issue  a.  Variances:  Rule  1305.G(1)  had 
to  be  revised  to  read  "The  terms  and 
conditions  of  any  variance  or  abatement 
order  that  would  prescribe  a  compliance 
schedule  shall  be  incorporated  into  the 
permit  as  a  compliance  .schedule,  to  the 
extent  required  by  Part  70  rules." 

District's  Response  to  Issue  a.  After 
reviewing  District  Rule  1305.G(1)  EPA 
has  determined  that  the  rule  already 
incorporates  all  of  the  above  language 


and  that  no  further  revision  of  the  rule 
is  required. 

Issue  b.  Permit  Content:  Rule 
1303.D.l.f.,  permit  content 
requiremeijts,  had  to  be  revised  to 
provide  adequate  specificity  with  regard 
to  the  applicable  recordkeeping 
requirements.  See  §  70.6{a)(3)(ii)(A)  and 
(B). 

District's  response  to  Issue  b.  The 
District  incorporated  all  of  the  above 
requirements  in  Rule  1303.D.I.f. 

Issue  c.  Insignificant  Activities:  The 
District  had  to  provide  a  demonstration 
that  activities  that  are  exempt  from 
permitting  under  Rule  XIII,  (pursuant  to 
Rule  202,  the  District's  permit 
exemption  list)  are  truly  insignificant 
and  are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
Rule  XIII  may  restrict  the  exemptions  to 
activities  that  are  not  likely  to  be  subject 
to  an  applicable  requirement  and  emit 
less  than  District-established  emission 
levels.  The  District  would  have  to 
establish  separate  emission  levels  for 
HAP  and  for  other  regulated  pollutants 
and  demonstrate  that  these  emission 
levels  are  insignificant  compared  to  the 
level  of  emissions  fi'om  and  type  of 
units  that  are  required  to  be  permitted 
or  subject  to  applicable  requirements. 
See  §  70.4(b)(2). 

Additionally.  Rule  XIII  had  to  be 
revised  to  require  that  insignificant 
activities  that  are  exempted  because  of 
size  or  production  rate  be  listed  in  the 
permit  application.  See  §  70.5(c).  See 
1302.D.l.f..  Definition  of  Insignificant 
Activities. 

Additionally,  Rule  1301  definition  of 
"Insignificant  Activities"  had  to  be 
revised  deleting  the  last  sentence,  which 
contradicts  the  requirement  that 
applications  may  not  omit  information 
needed  to  determine  the  applicability 
of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  the  fee 
amount  required.  See  §  70.5(c). 

District's  response  to  Issue  c.  The 
District  deleted  the  current  definition  of 
"Insignificant  Activities"  and  added: 
"Insignificant  emission  levels"  means 
the  emission  levels  from  any  emission 
unit,  that  for  regulated  air  pollutants 
excluding  Hazardous  Air  Pollutants,  are 
less  than  2  tons  per  year  potential  to 
emit,  and  less  than  0.5  tons  per  year 
potential  to  emit  of  any  Hazardous  Air 
Pollutants  regulated  under  Section 
112(g)  of  the  Clean  Air  Act. 

The  District  also  deleted  the  last 
sentence  in  the  definition  of 
"Insignificant  Activities"  and  added: 
"Insignificant  Activities  mean  activities 
whose  emissions  do  not  exceed 
insignificant  emission  levels".  Activities 
exempted  because  of  size,  emission 


levels,  or  production  rate  shall  be  listed 
in  the  permit  application. 

Issue  d.  Definition  of  Administrative 
Permit  Amendment:  The  District  had  to' 
revise  Rule  1301,  definition  of 
"Administrative  Permit  Amendment" 
Part  6.  Santa  Barbara  had  to  define  by 
rule  what  "other  changes"  will  be    • 
determined  to  be  administrative  permit 
amendments.  In  order  for  "other 
changes"  to  qualify  as  an  administrative 
permit  amendment,  the  specific  changes 
must  be  approved  by  the  Administrator 
as  part  of  the  part  70  program.  See 
§70.7(d)(l)(iv). 

District's  response  to  Issue  d.  The 
District  deleted  part  6  of  the  definition 
of  "Administrative  Permit  Amendment" 
which  would  have  allowed  the  Control 
Officer  and  the  USEPA  to  incorporate 
"other  changes"  into  a  permit  as  an 
Administrative  Permit  Amendment. 

Issue  e.  Operational  Flexibility 
Notification:  Rule  1304.E.2  and  E.3  had 
to  be  revised  to  incorporate  a 
requirement  that  sources  notify  EPA  of 
changes  made  under  the  operational 
flexibility  provisions.  See  §  70.4(b)(12). 

District's  response  to  Issue  e.  "The 
District  added  to  the  second  paragraph 
of  1303.E.2:  "The  owner  or  operator 
shall  also  provide  written  notification  to 
USEPA  of  emission  trades  made,  a 
minimum  of  seven  days  in  advance." 

The  District  also  added  to  the  first 
paragraph  of  1303.E.3:  "The  owner  or 
operator  shall  also  provide  written 
notification  to  USEPA,  a  minimum  of 
seven  days  in  advance,  of  express 
permit  conditions  contravened." 

Issue  f.  Public  Notification 
Requirement:  The  District  had  to  revise 
Rule  1304.D.6  to  include  notice  "by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public." 
See  §  70.7(h)(1). 

District's  response  to  Issue  f.  The» 
District  added  to  the  first  paragraph  of 
1304.D.6:  "Notice  shall  be  provided  by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public." 

Issue  g.  Significant  Changes  to 
Monitoring  Requirements:  Rule  1301, 
definition  of  "Minor  Permit 
Modification"  part  (4)  had  to  be  revised 
to  read  "The  modification  does  not 
involve  any  relaxation  of  any  existing 
reporting  or  recordkeeping  requirements 
in  the  permit,  or  any  significant  changes 
to  existing  monitoring  requirements  in 
the  permit."  See  §§  70.7(e)(2)(i)(2)  and 
70.7(e)(4)(i). 

District's  response  to  Issue  g.  The 
District  revised  the  definition  of  "Minor 
Permit  Modification"  part  4  of  1301. C  to 
add  the  exact  language  cited  above. 

Issue  h.  Form  of  Applicable 
Requirement:  The  District  rule  did  not 
require  the  identification  of  any 
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difference  in  form  from  the  applicable 
requirement  upon  which  the  term  or 
condition  is  based.  Regulation  XIII  had 
to  be  revised  to  include  this 
requirement.  This  requirement  is 
included  in  the  Standard  Permit  Format. 
See  §  70.6(a)(l)(i). 

District's  response  to  Issue  h.  The 
District  added  text  to  Rule  1303. D.l.  to 
require  that  each  Part  70  permit  include 
elements  that  describe  the  origin  of  and 
authority  for  each  permit  term  and 
condition  and  identify  any  difference  in 
form  as  compared  to  the  applicable 
requirement  upon  which  the  term  or 
condition  is  based. 

Issue  i.  Applicable  Requirement 
Trading:  The  District  had  to  add 
emissions  trading  provisions  to  Rule 
1301  consistent  with  §  70.6(a)(10), 
which  require  that  trading  must  be 
allowed  where  an  applicable 
requirement  provides  for  trading 
increases  and  decreases  without  a  case- 
by-case  approval. 

District's  response  to  Issue  i.  The 
District  revised  Rule  1301.D.1.S.  and 
added  all  of  the  required  provisions 
consistent  with  §  70.6(a)(10). 

Issue  j.  Prompt  Reporting  of 
Deviations:  Santa  Barbara  had  not 
defined  "prompt"  in  their  program  with 
respect  to  reporting  of  all  deviations. 
Part  70  of  the  operating  permits 
regulations  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Santa 
Barbara's  requirement  for  reporting  of 
deviations  was  limited  to  deviations  due 
to  emergency  upset  conditions.  Under 
part  70.  deviations  include,  but  are  not 
limited  to.  upset  conditions.  In  our  final 
interim  approval,  we  provided  Santa 
Barbara  three  options  to  correct  this 
deficiency.  Santa  Barbara  had  to  revise 
rule  1303.D.l.g  to  be  consistent  with  the 
more  inclusive  part  70  requirement. 

District's  response  to  issue  j.  The 
District  revised  Rules  1303.D.l.g.  and  h. 
to  require  the  rep9rting  of  all  permit 
deviations  within  7  days  after  discovery 
of  the  violation. 

Issue  k.  Exemptions:  The  District  had 
to  delete  Rule  1301.B.4.  Section  70.3(b) 
requires  that  major  sources,  affected 
sources  (acid  rain  sources),  and  solid 
waste  incinerators  regulated  pursuant  to 
section  129(e)  of  the  CAA  may  not  be 
exempted  from  the  program.  Although 
Section  129(g)(l)(3)  of  the  CAA  exempts 
solid  waste  incineration  units  subject  to 
Section  3005  of  the  Solid  Waste 
Disposal  Act.  part  70  does  not  exempt 
these  units.  Any  solid  waste 
incineration  unit  that  meets  the 


definition  of  "major  source"  under  part 
70  would  be  subject  to  the  requirement 
to  obtain  a  part  70  permit  regardless  of 
the  unit's  applicability  imder  Section 
129. 

District's  response  to  issue  k.  The 
District  deleted  Rule  1301.B.4.  which 
exempted  solid  waste  incineration  units 
from  the  operating  permit  program. 

Issue  I.  Recordkeeping  for  off-permit 
changes:  Santa  Barbara's  rule  did  not 
require  that  the  permittee  keep  records 
describing  off-permit  changes  and-the 
emissions  resulting  from  these  changes. 
Santa  Barbara's  rule  had  to  be  revised  to 
be  consistent  with  the  requirements  of 
§70.4(b)(14)(iv). 

District's  response  to  issue  I.  Under 
the  District's  rules,  a  source  is  required 
to  obtain  an  Authority  to  Construct  or 
minor  modification  for  all  changes  at  a 
Part  70  source.  The  application  for  the 
Authority  to  Construct  describes  the 
changes  and  the  emissions  resulting 
from  the  change. 

Issue  m.  Dehnition  of  Title  I 
Modifications  and  Significant  Part  70 
Permit  Modifications:  Rule  1301  defined 
"modification"  to  include  all 
modifications  under  40  CFR  part  60. 
However,  the  definitions  of  "title  I  (or 
major)  modification"  and  "significant 
part  70  permit  modification"  did  not 
clearly  define  all  modifications  under 
part  60  as  title  I  modifications  and  did 
not  (jlearly  ensure  that  they  will  be 
treated  as  significant  permit 
modifications.  In  order  to  receive  full 
approval.  Santa  Barbara  had  to  clarify 
the  definitions  of  "title  I  (or  major) 
modification"  and  "significant  part  70 
permit  modification"  to  include  all 
modifications  under  40  CFR  part  60. 

District  response  to  issue  m.  The 
District  revised  the  definitions  of 
"Significant  Part  70  Permit 
Modification"  and  "Title  I  (or  Major) 
Modification"  in  Rule  1301.C.  by  adding 
clarifing  language  that  these 
modifications  include  all  modifications 
under  40  CFR  Part  60. 

Issue  n.  Reporting  of  an  Emergency:  In 
order  to  obtain  an  affirmative  defense  in 
an  emergency,  Santa  Barbara  required  in 
Rule  1303. F.d.,  among  other  things,  that 
the  permittee  submit  a  description  of 
the  emergency  within  4  days  of  the 
emergency.  Santa  Barbara  had  to  revise 
1303. F.d.  to  require  submittal  of  notice 
of  emergency  to  the  permitting  authority 
within  2  working  days  of  the  time  when 
emission  limitations  were  exceeded  due 
to  the  emergency,  to  be  consistent  with 
§  70.6(g)(3)(iv)  and  in  order  to  maintain 
the  affirmative  defense  of  emeraency. 

District  response  to  issue  n.  Tne 
District  revised  Rule  1303.F.4.  to  require 
the  permittee  to  submit  a  description  of 
the  emergency  and  all  mitigating  and 


corrective  actions  taken  to  the  District 
within  two  (2)  working  days  oftife 
emergency. 

Agricultural  Operations 

One  of  EPA's  conditions  for  full  title 
V  program  approval  was  the  California 
Legislature's  revision  of  the  Health  and 
Safety  Code  to  eliminate  the  provision 
that  exempts  "any  equipmen^used  in 
agricultural  operations  in  the  growing  of 
crops  or  the  raising  of  fowl  or  animals" 
from  the  requirement  to  obtain  a  permit. 
See  California  Health  and  Safety  Code 
section  42310(e).  Even  though  the  local 
Districts  have,  in  many  cases,  removed 
the  title  V  exemption  for  agricultural 
sources  from  their  own  rules,  the  Health 
and  Safety  Code  has  not  been  revised  to 
eliminate  this  provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption.  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent. 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors.  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full.approval  to  local  Air  District 
operating  {}ermit  programs  and  allow  a 
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deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  thfee  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g..  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  Federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period. 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pdrsue. 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period.  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary'  sources. 

Other  Changes 

In  addition  to  addressing  interim 
approval  deficiencies,  the  District  has 
also  adopted  additional  changes  to  its 
operating  permit  program.  EPA  has 
reviewed  these  changes  and  has 
determined  that  they  are  approvable. 
We  have  listed  these  other  changes 
below. 


Rule  1301.C.  and  Rule  370 

The  District  revised  the  definitions  of 
"Part  70  Source"  and  "Major  Source  of 
Regulated  Air  Pollutants  (excluding 
Hazardous  Air  Pollutants)"  to  reflect  the 
redesignation  of  attainment  status. 

Rule  ISOa.D.l.c.i.  and  Rule 
1304.D.l.a.v. 

The  District  revised  its  rules  to  allow 
for  permit  terms  of  less  than  five  years. 

What  Js  Involved  in  This  Proposed 
Action? 

Today,  we  are  proposing  to  fully 
approve  the  District's  revised  operating 
permit  program  (Rules  1301.  1303, 1304 
and  370).  We  have  determined  that  the 
revisions  made  by  the  District  removes 
the  deficiencies  identified  by  us  in 
1995.  In  addition,  the  District  has  made 
other  changes  to  its  operating  permit 
program  that  are  unrelated  to  the 
changes  made  to  correct  interim 
approval  deficiencies.  EPA  is  also 
proposing  to  approve  these  changes.  We 
will  make  our  final  decision  on  our 
proposal  after  considering  public 
comments  submitted  during  the  30-day 
period  from  this  publication  date. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the 
California  submittals  and  other 
supporting  documentation  used  in 
developing  the  proposed  full  approval 
are  contained  in  docket  files  maintained 
at  the  EPA  Region  9  office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  proposed  full 
approval.  The  primary  purposes  of  the 
docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  approval  process,  and 
(2)  to  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  in  writing  by 
November  19.  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735.  October  4.  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 


imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10.  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1^97)  or 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control  ^ 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
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State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program  ,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11.  2001. 
L.aura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  01-26410  Filed  10-18-01:  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[CA  044-OPP;  FRL-7087-81 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  San  Luis 
Obispo  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  fully 
approve  the  operating  permit  program  of 
the  San  Luis  Obispo  County  Air 
Pollution  Control  District  (District).  The 
program  was  submitted  in  response  to 
the  directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jurisdiction. 

On  November  1, 1995,  EPA  granted 
interim  approval  to  the  District's 
operating  permit  program  (60  FR 
55460).  The  District  has  revised  its 
operating  permit  program  (Rule  216)  to 
satisfy  the  conditions  of  the  interim 
approval  and  this  action  proposes 
approval  of  these  revisions  made  since 
the  interim  approval  was  granted.  In 
addition,  EPA  proposes  to  approve  two 


other  changes  that  were  made  by  the 
District  but  were  not  required  to  correct 
an  interim  approval  issue. 
DATES:  Written  comments  must  be 
received  by  November  19.  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Acting  Chief.  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California,  94105.  You  can  inspect 
copies  of  the  District's  submittals,  and 
other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  Air  Division,  EPA 
Region  IX.  75  Hawthorne  Street,  San 
Francisco,  California,  94105.  You  may 
also  see  copies  of  the  submitted  Title  V 
program  at  the  following  locations: 

•  California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

•  San  Luis  Obispo  County  Air 
Pollution  Control  District:  3433  Roberto 
Court,  San  Luis  Obispo.  CA  93401. 

You  may  review  all  the  District  rules 
by  retrieving  them  from  the  California 
Air  Resources  Board  (ARB)  Web  site. 
The  location  of  the  District  rules  on  the 
ARB  Web  site  is  http://arbis.arb.ca.gov/ 
drdb/slo/cur.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  Rios,  EPA  Region  IX,  at  (415) 
744-1259  [rios.gerardo@epa.gov)  or 
Nahid  Zoueshtiagh  at  (415)  744-1261. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  District's  Operating  Permit  Program 

A.  What  Is  the  Operating  Permit  Program? 

B.  What  Is  Being  Addressed  in  this 
Document? 

C.  Are  There  Other  Issues  with  the 
Program? 

D.  What  Are  the  Program  Changes  That 
EPA  Is  Proposing  to  Approve? 

E.  What  Is  Involved  in  this  Action? 

II.  Request  For  Public  Comment 

I.  District's  Operating  Permit  Program 

A.  What  Is  the  Operating  Permit 
Program? 

Title  V  of  the  Clean  Air  Act 
Amendments  of  1990  required  all  State 
and  local  permitting  authorities  to 
develop  operating  permit  programs  that 
met  certain  federal  criteria.  In 
implementing  the  operating  permit 
programs,  the  permitting  authorities 
require  certain  sources  of  air  pollution 
to  obtain  permits  that  contain  all 
applicable  requirements  under  the 
Clean  Air  Act  (CAA).  One  goal  of  the 
op>erating  permit  program  is  to  improve 
com'pliance  by  issuing  each -source  a 
permit  that  consolidates  all  of  the 


applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NOx). 
or  particulate  matter  (PMio  );  those  that 
emit  10  tons  per  year  or  more  of  any 
single  hazardous  air  pollutant  (HAP) 
listed  under  the  CAA;  or  those  that  emit 
25  tons  per  year  or  more  of  a 
combination  of  HAPs.  In  areas  that  are 
not  meeting  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  sources  are  defined  by  the  gravity 
of  the  non-attainment  classification. 

San  Luis  Obispo  County  is  classified 
as  an  attainment  area  for  all  NAAQS. 

B.  What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  State  revising  its  program  to  correct 
any  deficiencies.  Because  the  District's 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
the  District's  program  on  November  1. 
1995  (60  FR  55460). 

This  Federal  Register  notice  describes 
the  changes  that  the  District  has  made 
to  its  Rule  216  (District's  Operating 
Permit  Program)  since  interim  approval 
was  granted.  The  District  also  revised  its 
Rule  201  (Equipment  Not  Requiring  a 
Permit)  to  correct  one  of  the  deficiency 
issues.  Our  notice  also  describes  the 
change  to  this  rule. 

C.  Are  There  Other  Issues  With  the 
Program? 

On  May  22.  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1 ,  2001 ,  (65 
FR  32035).  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
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New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Re^ster  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

EPA  received  a  letter  from  one 
organization  who  conunented  on  what 
they  believe  to  be  deficiencies  with 
respect  to  Title  V  programs  in 
California.  We  are  not  taking  any  actions 
on  those  comments  in  today's  action 
and  wilTrespond  to  them  by  December 

I,  2001.  As  stated  in  the  Federal 
Register  notice  published  on  December 

II,  2000.  (65  PR  77376)  EPA  will 
respond  by  December  1 ,  2001  to  timely 
public  comments  on  programs  that  have 
obtained  interim  approval;  and  EPA  will 
respond  by  April  1 ,  2002  to  timely 
comments  on  fully  approved  programs. 
We  will  pubhsh  a  notice  of  deficiency 
(NOD)  when  we  determine  that  a 
deficiency  exists,  or  we  will  notify  the 
coimnenter  in  writing  to  explain  our 
reasons  for  not  making  a  finding  of 
deficiency.  A  NOD  will  not  necessarily 
be  limited  to  deficiencies  identified  by 
citizens  and  may  include  any 
deficiencies  that  we  have  identified 
through  our  program  oversight. 

D.  What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

As  discussed  above,  EPA  granted  final 
interim  approval  on  November  1, 1995 
(60  PR  55460)  to  the  San  Luis  Obispo 
County  Air  Pollution  Control  District's 
("District")  Title  V  program.  As 
stipulated  in  that  rulemakings,  full 
approval  of  the  District  operating  permit 
program  was  made  contingent  upon 
satisfaction  of  certain  conditions.  In 
response  to  EPA's  interim  approval 
action,  the  District  made  major  revisions 
to  its  Rule  216  (Operating  Permit 
Program),  and  some  revisions  to  its  Rule 
201  (Equipment  not  Requiring  a  Permit) 
to  remove  the  deficiencies  identified  by 
EPA.  The  District  made  its  revised  rule 
available  to  public  review  and 
comment,  and  held  a  hearing  on  its 
proposed  action  on  March  28,  2001. 
After  adoption  on  March  28,  2001,  these 
revised  rules  were  submitted  to  EPA  via 
the  California  Air  Resources  Board 
(CARB)  on  May  18,  2001.  We  have 
included  below  a  discussion  of  each 
interim  approval  deficiency  issue  (as 
enumerated  and  explained  in  our  1995 
proposed  and  final  actions  on  the 
District's  operating,  permits  program  (see 


60  FR  45685  and  60  FR  55460)),  our 
conditions  for  correction,  followed  by  a 
summary  of  how  the  District  has 
corrected  the  deficiency.  The  Technical 
Support  Document  (TSD)  for  this  action 
includes  the  District's  submittal  and 
details  on  the  revisions  made. 

Issue  1.  In  our  1995  action,  we 
identified  two  problematic  items  related 
to  dealing  with  insignificant  activities  in 
the  District's  Operating  Permits 
Program.  These  identified  items  were  in 
the  District's  Rule  201  (Equipment  not 
Requiring  a  Permit).  The  District  was 
required  to  remove  any  activities  from 
the  District's  list  of  insignificant 
activities  that  are  subject  to  a  unit- 
specific  applicable  requirement. 
(Reference  40  CFR  70.4(b)(2)  and 
70.5(c)). 

District's  Response  to  Issue  1.  The 
District  corrected  this  deficiency  by 
amending  its  Rule  201.M  to  require  a 
permit  for  any  comfort  air  conditioning 
and  refrigerant  unit  that  contains  more 
than  50  pounds  of  refiigerant.  The 
District  also  added  a  new  section  to 
Rule  201. A  about  agricultiiral 
equipment.  The  revised  rule  now  states 
that  a  Federal  Title  V  Permit  shall 
always  be  required  for  any  source  that 
is  subject  to  District  Rule  216.  Federal 
Part  70  Permits,  including  agricultural 
sources  as  allowed  for  in  the  California 
Health  and  Safety  Code.  With  this 
addition,  the  District  will  not  need  to 
revise  its  operating  permit  rule  should 
California  law  change  on  exempting 
agricultural  equipment. 

Issue  2.  The  District  was  required  to 
revise  the  definitions  of  "Minor  Part  70 
Permit  Modification"  in  Rule  216  C.13, 
to  ensure  that  significant  changes  to 
existing  monitoring  permit  terms  or 
conditions,  rather  than  just  relaxations 
of  existing  monitoring  terms,  are 
processed  as  significant  permit 
modifications.  (Reference:  40  CFR 
70.7(e)(4)). 

District's  Response  to  Issue  2.  The 
District  revised  Rule  216.C.15.d.  to  state 
that  minor  modifications  do  not  involve 
any  significant  change  to  any  existing 
federally-enforceable  monitoring  term  or 
condition  or  involve  any  relaxation  of 
reporting  or  recordkeeping  requirements 
in  the  Part  70  Permit. 

Issue  3.  The  District  was  required  to 
revise  Rule  216  J.l.b.  to  include  notice 
"by  other  means  if  necessary  to  assure 
adequate  notice  to  the  affected 
public  "(Reference  40  CFR  70.7(h)(1)). 

District's  Response  to  Issue  3.  The 
District  added  216.).l.b.3  to  address 
EPA's  concerns.  The  revised  rule  now 
requires  that  any  notice  of  a  preliminary 
decision  shall  be  provided  by  other 
means  if  necessary  to  assure  adequate 
notice  to  the  affected  public. 


Issue  4.  San  Luis  Obispo  County  was 
required  revise  Rule  216  H.l.a.4.  and 
L.l.e.  to  further  limit  the  types  of 
significant  permit  modifications  that 
may  be  operated  prior  to  receiving  a 
final  part  70  permit  revision  to  only 
those  modifications  that  are  subject  to 
section  112(g)  or  required  to  have  a 
permit  under  Title  I,  parts  C  and  D  of 
the  CAA  and  that  are  not  otherwise 
prohibited  by  an  existing  part  70  permit. 
(Reference  40  CFR  70.5(a)(l)(ii)). 

District's  Response  to  Issue  4.  The 
District  made  several  changes  to  correct 
the  deficiency  issues.  Several  parts  of 
Section  H  of  Rule  216  were  revised  to 
clarify  the  timing  for  implementing 
various  types  of  modification  requests. 
These  changes  are  cts  follows. 

•  Significant  Part  70  Permit  Actions — 
APCO  must  take  final  action  to  approve 
the  application  before  the  source  may  be 
operated  pursuant  to  the  modification 
(Rule  216.H.l.a.4). 

•  Minor  Part  70  Permit 
Modifications— APCO  must  take  final 
action  to  approve  the  application  before 
the  source  may  be  operated  pursuant  to 
the  modification  (Rule  216.H.3.a). 

•  Non-Federal  Minor  Changes — a 
source  requesting  a  non-federal  minor 
change  to  its  Part  70  Permit  must  submit 
an  application  for  a  modified  Part  70 
Permit  to  the  District,  with  a  copy  to  the 
EPA  (Rule  216.H.4.a). 

In  addition  Section  L  was  revised  as 
follows: 

•  Rule  216.L  requires  that  when  a 
complete  application  to  modify  a  Part 
70  Permit  has  been  submitted,  the 
stationary  source  must  be  operated  in 
compliance  with  all  applicable 
conditions  on  its  Part  70  Permit,  except 
as  allowed  imder  "Administrative  Part 
70  Permit  Amendment",  and  all 
applicable  conditions  on  an  Authority 
to  Construct  for  the  modification  issued 
pursuant  to  Rule  202  (Permits),  and 
Ride  218  (Federal  Requirements  for 
Hazardous  Air  Pollutants),  until  the  Part 
70  Permit  is  revised  or  the  modification 
is  denied. 

•  Section  216.L.l.e.  clarifies  the 
requirements  by  stating  that  the 
protection  granted  by  Subsections  L.l.a 
through  c  for  a  significant  Part  70  Permit 
modification  shall  not  be  applicable 
where  a  federally-enforceable  condition 
of  an  existing  Part  70  Permit  would 
prohibit  the  modification  of  a  source 
corresponding  to  the  significant  Part  70 
Permit  modification.  In  this  case,  the 
source  shall  obtain  such  modification  to 
the  source's  Part  70  Permit  prior  to 
commencing  operation  of  the  modified 
portion  of  the  source. 

Issue  5.  The  District  was  required  to 
revise  Rule  216  to  establish  a  binding 
requirement  that  the  Part  70  Permit 
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Format  will  be  included  in  all  part  70 
permits  or  revise  Rule  216  to  fully 
address  all  part  70  permit  content 
requirements  within  the  Rule. 
(Reference  40  CFR  70.6). 

District's  Response  to  Issue  5.  The 
District  significantly  revised  its  Rule 
216. F  to  ensure  that  each  Part  70  Permit 
conforms  to  an  EPA  approved  format 
and  includes  EPA's  required  elements. 
The  revised  Rule  216.F  now  requires 
more  specific  information  instead  of 
referencing  to  an  approved  format.  For 
example  it  requires  that  Part  70  permit 
include  the  following  elements: 

•  Monitoring  requirements  that 
assure  use  of  terms,  test  methods,  units, 
averaging  periods,  and  other  statistical 
conventions  consistent  with  the 
applicable  requirement. 

•  Requirements  concerning  the  use, 
maintenance,  and,  where  appropriate, 
installation  of  monitoring  equipment  or 
methods. 

•  Detailed  records  of  required 
monitoring  information. 

Other  revisions  to  Rule  216.F  include: 

•  A  new  provision  stating  that  no 
permit  revision  shall  be  required,  under 
any  approved  economic  incentives, 
marketable  permits,  emissions  trading 
and  other  similar  programs  or  processes 
for  changes  that  are  provided  for  in  the 
permit. 

•  Specifying  "prompt"  reporting 
requirements  as  a  verbal  report  as  soon 
as  reasonably  possible,  but  in  any  case 
within  four  (4)  hours  after  the 
deviation's  detection,  followed  by  a 
written  report  within  10  calendar  days 
of  having  corrected  the  deviation. 

•  Clarify  requirements  for  inspection 
and  entry  to  facilities. 

In  addition  the  District  revised  its 
Rule216.Gto: 

•  Require  applicants  to  include  EPA 
in  their  notification  when  they  are 
permitted  to  operate  under  an  emissions 
cap  that  allows  them  to  trade  emissions 
within  the  emissions  cap  with  30 
calendar  days  written  notification.  If  the 
District  objects  to  the  emissions  trade, 
the  source,  the  District,  and  the  EPA 
shall  attach  each  such  notice  to  their 
copy  of  the  relevant  permit. 

•  Include  EPA  in  notification 
requirements  under  operational 
flexibility. 

Issue  6.  The  District  was  required  to 
revise  Rule  216  to  define  and  provide 
for  giving  notice  to  and  responding  to 
comments  irom  affected  States. 
Alternatively,  San  Luis  Obispo  could 
have  made  a  commitment  to:  (1)  Initiate 
rule  revisions  upon  being  notified  by 
EPA  of  an  application  by  a  tribe  for 
State  status,  and  (2)  provide  affected 
State  notice  to  tribes  upon  their  filing 
for  State  status  (i.e..  prior  to  revising 


Rule  216  to  incorporate  affected  State 
notice  procedures).  (Reference  40  CFR 
70.2,  70.7(e)(2)(iii),  and  70.8(b)). 

District's  Response  to  Issue  6.  The 
District  revised  Rule  216.C.3  to  define 
"Affected  State"  as: 

(a)  Whose  air  quality  may  be  affected 
by  the  issuance,  modification,  or  re- 
issuance of  a  Part  70  permit  and  that  is 
contiguous  to  the  State  of  California;  or 

(b)  That  is  within  50  miles  of  the 
permitted  source. 

The  District  also  revised  Rule  Section 
2  of  216.J.2.b  (Minor  Part  70  Permit 
Modifications)  and  21 6. J. 2. c  (Significant 
Part  70  Permit  Actions)  to  provide  that 
the  APCO  shall  provide,  to  the  EPA  and 
any  affected  State,  written  notification 
of  any  refusal  by  the  District  to  accept 
all  recommendations  that  an  "affected" 
State  submitted  for  the  Part  70  permit. 
The  notice  shall  include  the  District's 
reasons  for  not  accepting  such 
recommendations. 

Issue  7.  The  District  was  required  to 
revise  the  rule  to  limit  the  exemption  in 
Rule  216  D.4  for  solid  waste 
incineration  units  required  to  obtain  a 
permit  pursuant  to  section  3005  of  the 
Solid  Waste  Disposal  Act  to  those  units 
that  are  not  a  major  source.  Section 
70.3(b)  states  that  all  major  sources, 
affected  sources  (acid  rain  sources),  and 
solid  waste  incinerators  regulated 
pursuant  to  section  129(e)  of  the  CAA 
may  not  be  exempted  from  Title  V 
permitting.  Although  section  129(g)(1) 
of  the  CAA  exempts  solid  waste 
incineration  units  subject  to  section 
3005  of  the  Solid  Waste  Disposal  Act 
from  regulation  under  section  129,  these 
units  are  still  subject  to  Title  V  and  part 
70  if  they  are  also  major  sources. 
(Reference:  40  CFR  70.3(a)(1)). 

District's  Response  to  Issue  7.  The 
District  deleted  its  Rule  216.D.4, 
therefore  removing  any  exemptions 
from  permitting  of  solid  waste 
incineration  units  subject  to  Section 
3005  of  the  SoHd  Waste  Disposal  Act. 

Issue  8.  San  Luis  Obispo  Coimty  was 
required  to  revise  Rule  216  H.4.  to 
require  that  the  permittee  keep  records 
describing  non-federal  minor  changes 
(e.g.,  off-permit  changes)  and  the 
emissions  resulting  fit)m  these  changes. 
(Reference:  40  CFR  70.4(b)(14)(iv)). 

District's  Response  to  Issue  8.  The 
District  responded  that  while  the 
District's  original  program  submittal 
envisioned  allowing  off-permit  non- 
federal minor  changes,  such  actions 
were  not  allowed  under  the  actual 
program  that  was  implemented.  In  fact, 
any  source  subject  to  an  applicable 
requirement  in  the  District  must  first 
notify  the  District.  For  example,  the 
District  Rule  202  requires  that  an 
application  be  filed  and  approved  before 


a  non-federal  minor  change  can  be 
made,  and  failing  to  do  so  is  a 
misdemeanor  under  California  law  and 
subject  to  fines  and  penalties.  In  sum, 
the  District  does  not  and  will  not  allow 
off-permit  changes.  We  agree  with  the 
District  that  the  issue  is  moot  because 
the  District  s  revised  Rule  216  has  now 
clarified  its  procedure  for  various  types 
of  permit  modification  requests.  In 
correcting  our  deficiency  issue  4,  the 
District  has  also  responded  to  issue  8 
and  addressed  our  concerns  resulting 
horn  the  description  of  off-permit 
changes  in  the  original  program 
submittal. 

Issue  9.  One  of  EPA's  conditions  for 
full  title  V  program  approval  was  the 
California  Legislature's  revision  of  the 
Health  and  Safety  Code  to  eliminate  the 
provision  that  exempts  "any  equipment 
used  in  agricultural  operations  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals'  from  the  requirement  to 
obtain  a  permit.  See  California  Health 
and  Safety  Code  section  42310(e).  Even 
though  the  local  Districts  have,  in  many 
cases,  removed  the  title  V  exemption  for 
agricultural  sources  from  their  own 
rules,  the  Health  and  Safety  Code  has 
not  been  revised  to  eliminate  this 
provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB).  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kermy,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19.  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
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permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  thia  limited  category-  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  woric  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 


Other  District  Revisions 

In  addition  to  the  changes  necessary 
to  correct  interim  approval  issues,  the 
District  made  two  other  changes  to  its 
rule  that  we  propose  to  approve  as  part 
of  today's  action.  First,  the  District 
expanded  Section  A  of  its  Rule  216  to 
allow  the  District's  program  to  be 
suspended  during  any  time  period  in 
which  a  40  CFR  Part  71  operating 
permit  program  is  being  administered. 
The  two  exceptions  to  this  are  when 
EPA  objects  to  a  permit  or  when  EPA 
and  the  District  agree,  via  a  delegation 
agreement,  to  not  suspend  all  or  part  of 
the  District's  rules.  In  the  latter  case,  the 
delegation  agreement  would  describe 
the  terms,  conditions  and  scope  of  the 
District's  authority  for  implementing 
Part  71.  This  is  approvable  because  it 
clarifies  how  the  District's  program  will 
be  administered  during  time  periods 
where  Part  71  is  in  place. 

Second,  the  District  added  a  statement 
to  its  definition  of  potential  to  emit 
("PTE")  at  Rule  216.C.18  to  state  that 
limiting  conditions  must  be  legally  and 
practicably  enforceable  by  EPA  and 
citizens  or  by  the  District.  The  last 
paragraph  of  Rule  216.C.18  (previously 
Rule  216.C.6)  now  reads  as  follows: 

The  potential  to  emit  for  an  emissions  unit 
is  the  maximum  quantity  of  each  air 
pollutant  that  may  be  emitted  by  the 
emissions  unit,  based  on  the  emissions  unit's 
physical  and  operational  design.  Physical 
and  operational  design  shall  include 
limitations  that  restrict  emissions,  such  as    " 
hours  of  operation  and  type  or  amount  of 
material  combusted,  stored  or  processed, 
provided  such  limitations  are  legally  and 
practicably  enforceable  by  EPA  and  citizens 
or  by  the  District. 

We  propose  to  approve  this  revision 
because  even  though  the  new  definition 
is  not  consistent  with  Part  70,  it  is 
consistent  with  the  new  meaning  of 
potential  to  emit  at  40  CFR  §  70.2  as 
established  by  a  1996  court  decision.  In 
Clean  Air  Implementation  Project  v. 
EPA,  No.  96-1224  (D.C.  Cir.  June  28, 
1996),  the  court  remanded  and  vacated 
the  requirement  for  federal 
enforceability  for  potential  to  emit 
limits  under  part  70.  Therefore,  even 
though  part  70  has  not  been  revised,  it 
should  be  read  to  mean,  "federally 
enforceable  or  legally  and  practicably 
enforceable  by  a  state  or  local  air 
pollution  control  agency."' 

EPA  has  issued  several  guidance 
memoranda  that  discuss  how  the  court 
rulings  affect  the  definition  of  potential 
to  emit  under  CAA  §  112,  New  Source 


Review  (NSR)  and  Prevention  of 
Significant  Deterioration  (PSD) 
programs,  and  title  V.-  In  particular,  the 
memoranda  reiterate  the  Agency's 
earlier  requirements  for  practicable 
enforceability  for  purposes  of  effectively 
limiting  a  source's  potential  to  emit. ' 
For  example,  practicable  enforceability 
for  a  source-specific  permit  means  that 
the  permit's  provisions  must,  at  a 
minimum:  (1)  Be  technically  accurate 
and  identify  which  portions  of  the 
source  are  subject  to  the  limitation;  (2) 
specify  the  time  period  for  the 
limitation  (hourly,  daily,  monthly,  and 
annual  limits  such  as  rolling  annual 
limits);  (3)  be  independently  enforceable 
and  describe  the  method  to  determine 
compliance  including  appropriate 
monitoring,  recordkeeping  and 
reporting;  (4)  be  permanent;  and  (5) 
include  a  legal  obligation  to  comply 
with  the  limit.  EPA  will  rely  on  San 
Luis  Obispo  County  implementing  this 
new  definition  in  a  manner  that  is 
consistent  with  the  court's  decisions 
and  EPA  policies.  In  addition,  EPA 
wants  to  be  certain  that  absent  federal 
and  citizen's  enforceability,  San  Luis 
Obispo  County's  enforcement  program 
still  provides  sufficient  incentive  for 
sources  to  comply  with  permit  limits. 
This  proposed  rulemaking  serves  as 
notice  to  San  Luis  Obispo  County  about 
our  expectations  for  ensuring  the  permit 
limits  they  impose  are  enforceable  as  a 
practical  matter  (i.e.,  practicably 
enforceable)  and  that  its  enforcement 
program  will  still  provide  sufficient 
compliance  incentive.  In  the  future,  if 
San  Luis  Obispo  County  does  not 
implement  the  new  definition 
consistent  with  our  guidance,  and/or 


'  See  also.  Motional  Mining  Association  (NMAI  v. 
EPA.  59  F.3<l  1351  (DC.  Cir.  July  21.  1995)  (Title 
III)  and  Chfmical  Manufacturing  Ass'n  (CMAI  v. 
EPA.  No.  89-1514  (DC.  Cir.  Sept.  15  1995)  (Title 
I). 


•'See.  e.g..  |anuar>'  22.  1996.  Memorandum 
entitled.  "Release  of  Interim  Policy  on  Federal 
Enforceability  of  Limitations  on  Potential  to  Emit" 
from  )ohn  Seitz.  Director.  OAQPS  and  Robert  I.  Van 
Heuvelen.  Director,  Office  of  Regulatory 
Enforcement  to  EPA  Regional  Offices;  JaHuary  31. 
1996  paper  to  the  Members  of  the  Subcommittee  on 
Permit.  New  Source  Review  and  Toxics  Integration 
from  Steve  Herman.  OECA.  and  Man,-  Nichols. 
A.ssistant  Administrator  of  Air  and  Radiation:  and 
the  August  27.  1996  Memorandum  entitled. 
"Extension  of  lanuary  25.  1995  Potential  to  Emit 
Transition  Policy"  from  )ohn  Seitz.  Director. 
OAQPS  and  Robert  Van  Heuvelen.  Director.  Office 
of  Regulatory  Enforcement. 

•See.  e.g..  |une  13.  1989  Memorandum  entitled. 
"Guidance  on  Limiting  Potential  to  Emit  in  new 
.Sourc:e  Permitting,  from  Terrell  F.  Hunt.  Associate 
Enforcement  Counsel.  OECA.  and  |ohn  Seitz. 
Director.  OAQPS.  to  EPA  Regional  Offices.  This 
guidance  is  still  the  most  comprehensive  statement 
from  EPA  on  this  subject.  Further  guidance  was 
provided  on  lanuary  25. 1995  in  a  memorandum 
entitled  "Options  for  Limiting  the  Potential  to  Emit 
(PTE)  of  a  Stationary  Source  Under  Section  112  and 
Title  V  of  the  Clean  Air  Act  (Act),"  from  John  Seitz. 
Director.  OAQPS  and  Robert  I.  Van  Heuvelen, 
Director,  ORE  to  Regional  Air  Directors.  Also  please 
refer  to  the  EPA  Region  7  database  at  http:// 
n-wy\-.epa.gov/region07/progmms/artd/air/poUcy/ 
policy. htm  for  more  information. 
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has  not  established  a  sufficient 
compliance  incentive  absent  Federal 
and  citizen's  enforceability,  EPA  could 
find  that  the  District  has  failed  to 
administer  or  enforce  its  program  and 
may  take  action  to  notify  the  District  of 
such  a  finding  as  authorized  by  40  CFR 
70.10(b)(1). 

E.  What  Is  Involved  in  This  Action? 

We  have  determined  that  the  District 
has  addressed  our  specific  concerns 
identified  as  interim  approval  issues. 
Therefore,  we  are  now  proposing  to 
fully  approve  the  District's  Operating 
Permit  Program.  We  are  also  proposing 
to  approve  two  additional  changes  that 
were  made  beyond  those  necessary  to 
correct  interim  approval  issues. 

II.  Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  District 
submittal  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are;  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993).  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 


have  tribal  implications  because  it  will 
not  have  a  sub  i  mtial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safetj' 
Risks"  (62  FR  19885,  April  23. 1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulator^'  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 


a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12{d) 
of  the  National  Technology  Transfer. 

List  of  Subfects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11.  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  01-26419  Filed  10-18-O1:  8:45  ami 
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ENVIRONMENTAL  PROTECTK>N 
AGENCY 

40  CFR  Part  70 

[CA  046-OPP;  FRL-7087-3] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  Mo|ave 
Desert  Air  Quality  Management 
District,  CA 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  fully 
approve  the  operating  permit  program  of 
the  Mojave  Desert  Air  Quality 
Management  District  ("Mojave"  or 
"District").  The  Mojave  operating 
permit  program  was  submitted  in 
response  to  the  directive  in  the  1990 
Clean  Air  Act  (CAA)  Amendments  that 
permitting  authorities  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources 
within  the  permitting  authorities' 
jurisdiction.  EPA  granted  interim 
approval  to  the  Mojave  operating  permit 
program  on  Februar\'  5,  1996,  but  li.sted 
conditions  that  Mojave's  program  would 
be  required  to  meet  for  full  approval. 
Mojave  has  revised  its  program  to  satisf\' 
the  conditions  of  the  interim  approval 
Thus,  this  action  proposes  full  approval 
of  the  Mojave  operating  permit  program 
as  a  result  of  those  revisions. 
DATES:  Comments  on  the  proposed  full 
approval  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios.  Acting  Chief,  Permits  Office.  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco. 
California,  94105.  You  can  inspect 
copies  of  Mojave's  submittals,  and  other 
supporting  documentation  relevant  to 
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this  action,  during  normal  business 
hours  at  Air  Division,  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California.  94105. 

You  may  also  see  copies  of  the 
submitted  operating  permit  program  at 
the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  1001  "I"  Street. 

Sacramento,  CA  95814. 
The  Mojave  Desert  Air  Quality 

Management  District.  14306  Park 

Avenue,  Victorville.  CA  92392. 

A  electronic  copy  of  Mojave's 
operating  permit  program  rules  may  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/moj/cur.htm. 
However,  the  online  version  of  these 
rules  may  be  different  from  the  version 
submitted  to  EPA  for  approval.  Readers 
are  cautioned  to  verify  that  the  amended 
dates  of  the  rules  listed  are  the  same  as 
those  for  the  rules  submitted  to  EPA  for 
approval  (June  4.  2001).  The  official 
submittal  is  available  only  at  the  three 
addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn,  EPA  Region  IX,  Permits 
Office  (AIR-3),  U.S.  Environmental 
Protection  Agency,  Region  IX,  (415) 
744-1238  or  kohn.roger@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  document? 
Are  there  other  issues  with  the  program? 
What  are  the  program  changes  that  EPA  is 

proposing  to  approve? 
What  is  involved  in  this  pm[iosed  action? 

What  Is  the  Operating  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  operating  permit  programs,  the 
permitting  authorities  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  The  focus 
of  the  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 


and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (NOx), 
or  particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "severe,"  major  sources 
include  those  with  the  potential  of 
emitting  25  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides.  Part  of  Mojave  is  located  in  an 
area  designated  as  severe  nonattainment 
for  ozone.  Hence,  the  potential  to  emit 
threshold  for  major  sources  in  that  area 
is  25  tons  per  year  or  more  of  volatile 
organic  compounds  or  nitrogen  oxides. 

What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  state  revising  its  program  to  correct 
the  deficiencies.  Because  the  Mojave 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70.  EPA  granted  interim  approval  to 
its  program  in  a  rulemaking  published 
on  February  5.  1996  (61  FR  4217).  The 
interim  approval  rulemaking 
incorporated  by  reference  the  conditions 
described  in  the  July  3,  1995  (60  FR 
34488)  proposed  rulemaking  for  interim 
approval  that  had  to  be  met  in  order  for 
the  Mojave  program  to  receive  full 
approval.  On  June  4.  2001,  the 
California  Air  Resources  Board,  on 
behalf  of  Mojave,  submitted  the 
District's  revised  operating  permit 
program  that  contains  the  needed 
changes  for  full  approval  identified  in 
the  interim  approval  rulemaking.  This 
document  describes  these  changes. 

Are  There  Other  Issues  With  the 
Program? 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 


programs  until  December  1 ,  2001 .  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention  • 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  document. 

EPA  received  a  comment  letter  from 
one  person  on  what  he  believes  to  be 
deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1 .  2001.  As  stated  in  the 
Federal  Register  document  published 
on  December  11,  2000,  (65  FR  77376) 
EPA  will  respond  by  December  1,  2001 
to  timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1,  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

As  stipulated  in  the  February  5, 1996 
(61  FR  4217)  rulemaking,  full  approval 
of  the  Mojave  operating  permit  program 
was  made  contingent  upon  satisfaction 
of  the  following  conditions: 

(1)  Mojave  must  revise  Rule 
1203(G)(3)(g),  which  prohibits  the 
permit  shield  from  applying  to 
administrative  permit  amendments  and 
significant  permit  modifications,  to 
include  a  reference  to  minor  permit 
modifications  as  well.  In  accordance 
with  40  CFR  70.7(e)(2)(vi),  the  permit 
shield  cannot  apply  to  minor  permit 
modifications,  and  the  rule  must  state 
this  clearly. 

The  District  revised  Rule 
1203(G)(3)(g)  to  prohibit  the  permit 
shield  from  applying  to  mmor  permit 
modifications  as  well. 

(2)  Mojave  must  add  a  provision  for 
sending  the  final  permit  to  EPA,  in 
accordance  with  40  CFR  70.8(a)(1). 
Mojave's  Rule  1203(B)(1)(c)  only 
provides  for  sending  the  proposed 
permit  to  EPA. 
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The  District  added  provision 
1203(B)(1)(e)  to  specifically  require  that 
the  final  permit  be  provided  to  EPA. 

(3)  Mojave  must  adopt  Rule  1210 
(Acid  Rain  Provisions  of  Federal 
Operating  Permits),  in  accordance  with 
40CFR70.4(b)(ll)(iv). 

The  District  adopted  Rule  1210  on 
June  28,  1995. 

(4)  Mojave  must  amend  Rule 
1206(A)(l)(a)(i),  which  provides  that  no 
reopening  is  required  if  the  effective 
date  of  the  additional  applicable 
requirement  is  later  than  the  date  on 
which  the  permit  is  due  to  expire. 
However,  if  the  original  permit  or  any 
of  its  terms  and  conditions  are  extended 
pursuant  to  40  CFR  70.4(b)(10),  the 
permit  must  be  reopened  to  include  a 
new  applicable  requirement,  and  a 
statement  must  be  made  to  this  effect  in 
Mojave's  rule,  in  accordance  with  40 
CFR.  70.7(f){l)(i). 

The  District  added  a  provision  Rule 
1206(A)(l)(a)(i)  to  require  the  permit  to 
be  reopened  if  a  new  applicable 
requirement's  effective  date  falls  during 
an  extension  of  a  Title  V  permit's 
expiration  date  pursuant  to  Rule 
1202(E)(2). 

(5)  Mojave  must  clarify  in  Rule 
1203(G)(3)(b)  that  the  permit  shield 
shall  not  limit  liability  for  violations 
which  occurred  prior  to  or  at  the  time 
of  the  issuance  of  the  federal  operating 
permit.  This  is  so  that  violations  which 
are  continuing  at  the  time  of  permit 
issuance  will  not  be  shielded  from 
potential  enforcement  action,  in 
accordance  with  40  CFR  70.6(f)(3)(ii). 

The  District  modified  Rule 
1203(G)(3)(b)  to  clarify  that  the  permit 
shield  would  not  limit  liability  for 
violations  which  occurred  prior  to  or 
which  were  ongoing  at  the  time  of  the 
issuance  of  the  Federal  Operating 
Permit. 

(6)  In  accordance  with  40  CFR  70.5(c), 
Mojave  must  provide  a  demonstration 
that  activities  that  are  exempt  from  part 
70  permitting  are  truly  insignificant  and 
are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
Mojave  may  restrict  the  exemptions 
(including  any  director's  discretion 
provisions)  to  activities  that  are  not 
likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than  District- 
established  emission  levels.  The  District 
should  establish  separate  emission 
levels  for  HAPs  and  for  other  regulated 
pollutants  and  demonstrate  that  these 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  units  that  are  required  to  be 
permitted  or  subject  to  applicable 
requirements. 

Instead  of  demonstrating  that  each 
activity  on  Mojave's  insignificant 


activity  list  is  truly  insignificant,  the 
District  elected  to  establish  significant 
source  emissions  level  cut-offs  below 
which  activities  would  presumably  be 
insignificant.  To  implement  this,  the 
District  amended  Rule  219(D)(1)(a)  to 
lower  the  cut-off  threshold  from  five  to 
two  tons  per  year  of  any  regulated  air 
pollutant  or  10%  of  the  applicable 
threshold  for  determination  of  a  major 
facility,  whichever  is  less.  For  a 
Hazardous  Air  Pollutant  (HAP),  the  cut- 
off threshold  is  any  de  minimis  level 
promulgated  pursuant  to  CAA  section 
112(g).  any  significance  level  defined  in 
40  CFR  52.21(b)(23){i),  or  0.5  ton  per 
year  of  any  such  HAP,  whichever  is  less. 

(7)  Mojave  must  add  the  word  "and" 
at  the  end  of  sections  (b)  and  (c)  in  Rule 
219(B)(2),  in  order  to  clarify  that  the 
four  gatekeepers  must  all  apply  in  order 
for  equipment  to  be  exempt  from  getting 
a  federal  operating  permit,  in 
accordance  with  40  CFR  70.5(c). 

The  District  made  the  required  change 
to  Rule  219(B)(2). 

(8)  Mojave  must  add  to  Rule 
1203(D)(l)(e)(i)  a  reference  to  the 
requirement  for  the  clear  identification 
of  all  deviations  with  respect  to 
reporting,  in  accordance  with  40  CFR 
70.6(a)(3)(iii)(A). 

The  District  modified  Rule 
1203(D)(1)(e)  to  require  the 
identification  of  all  instances  of 
deviations  in  monitoring  reports. 

(9)  Mojave  must  add  to  Rule 
1203(D)(l)(e)(ii)  a  reference  to  the 
requirement  to  specify  the  probable 
cause  and  corrective  actions  or 
preventive  measures  taken  with  regard 
to  reporting  a  deviation,  in  accordance 
with  40  CFR  70.6(a)(3)(iii)(B). 

The  District  modified  Rule 
1203(D)(l)(e)(ii)  to  require  prompt  and 
adequate  reporting  pursuant  to 
requirements  in  Rule  430,  which  specify 
that  cause  and  corrective  actions  must 
be  identified  in  reporting  deviations  . 

(10)  In  addition  to  the  District-specific 
issues  arising  from  Mojave's  program 
submittal  and  locally  adopted 
regulations,  California  state  law 
currently  exempts  agricultural 
production  sources  from  permit 
requirements.  In  order  for  this  program 
to  receive  full  approval  (and  avoid  a 
disapproval  upon  the  expiration  of  this 
interim  approval),  the  California 
Legislature  must  revise  the  Health  and 
Safety  Code  to  eliminate  the  exemption 
of  agricultural  production  sources  from 
the  requirement  to  obtain  a  permit. 

One  of  EPA's  conditions  for  full  title 
V  program  approval  was  the  California 
L^islatiu^'s  revision  of  the  Health  and 
Safety  Code  to  eliminate  the  provision 
that  exempts  "any  equipment  used  in 
agricultural  operations  in  the  growing  of 


crops  or  the  raising  of  fowl  or  animals" 
from  the  requirement  to  obtain  a  permit. 
See  California  Health  and  Safety  Code 
section  42310(e).  Even  though  the  local 
Districts  have,  in  many  cases,  removed 
the  title  V  exemption  for  agricultural 
sources  from  their  own  rules,  the  Health 
and  Safety  Code  has  not  been  revised  to 
eliminate  this  provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny.  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director.  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V.  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  soiut;es  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  stat">  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 
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EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  imdertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
igencies.  For  example,  the  National 
vcademy  of  Sciences  is  undertaking  a 
tudy  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultiual  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

What  Is  Involved  in  This  Proposed 
Action? 

The  EPA  proposes  full  approval  of  the 
operating  permits  program  submitted  by 
Mojave  based  on  the  revisions 
submitted  on  June  4,  2001,  which 
^.satisfactorily  address  the  program 
deficiencies  identified  in  EPA's 
February  5,  1996  Interim  Approval 
Rulemaking.  See  61  FR  4217. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the 
MDAQMD  submittal  and  other 
supporting  documentation  used  in 
developing  the  proposed  full  approval 
are  contained  in  docket  files  maintained 
at  the  EPA  Region  9  office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  bv.  EPA  in  the 


development  of  this  proposed  full 
approval.  The  primary  purposes  of  the 
docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  approval  process,  and 
(2)  to  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  in  writing  by 
November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4,  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  emd  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104^) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  fi-om 


Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  imder 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program  ,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  Note)  do  not  apply. 

List  of  Subfects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11,2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  01-26417  Filed  10-18-01;  8:45  am) 
BILLING  CODE  S560-S0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[CA051-OPP;  FRL-7087-2] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program; 
Sacramento  Metropolitan  Air  Quality 
Management  District,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  ftiUy 
approve  Rule  207  (Title  V— Federal 
Operating  Permit  Program)  and  the 
District  requirements  for  permit 
applications  ("List  and  Criteria")  which 
are  part  of  the  operating  permit  program 
of  the  Sacramento  Metropolitan  Air 
Quality  Management  District 
("Sacramento"  or  "District").  The 
District  operating  permit  program  was 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources  within  the  permitting 
authorities'  jurisdictions.  EPA  granted 
interim  approval  to  the  District 
operating  permit  program  on  August  4, 
1995,  but  listed  certain  deficiencies  in 
the  program  preventing  full  approval. 
The  District  has  revised  Rule  207  and 
the  "List  and  Criteria"  to  correct  the 
deficiencies  of  the  interim  approval  and 
this  action  proposes  full  approval  of 
those  revisions. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Chief,  Permits  Office,  Air  Division 
(AIR-3),  EPA  Region  ]X,  75  Hawthorne 
Street,  San  Francisco,  California,  94105 
(Attention:  Mark  Sims).  You  can  inspect 
copies  of  the  Sacramento  submittals, 
and  other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  Air  Division,  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  California,  94105.  You  may 
also  see  copies  of  the  District's 
submitted  operating  permit  program  at 
the  following  locations:  California  Air 
Resources  Board,  Stationary  Source 
Division,  Rule  Evaluation  Section,  1001 
"I"  Street,  Sacramento,  CA  95814. 

The  Sacramento  Air  Quality 
Management  District,  777  12th  Street, 
3rd  Floor,  Sacramento,  California, 
95814-1908. 

'    An  electronic  copy  of  Sacramento's 
operating  permit  program  (rules  201, 


207,  and  List  and  Criteria)  may  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/sac/cur.htm. 
However,  the  versions  of  District  rule 
207  and  the  List  and  Criteria  at  the 
above  internet  address  may  be  different 
fi-om  the  versions  submitted  to  EPA  for 
approval.  Readers  are  cautioned  to 
verify  that  the  adoption  date  of  rule  207 
and  the  List  and  Criteria  listed  is  the 
same  date  as  the  rule  207  and  List  and 
Criteria  submitted  to  EPA  for  approval. 
The  official  submittal  is  available  only 
at  the  three  addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Sims,  EPA  Region  IX,  Permits 
Office  (AIR-3),  U.S.  Environmental 
Protection  Agency,  Region  IX,  (415) 
744-1229  or  sims.mark@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  l)eing  addressed  in  this  document? 
Are  there  other  issues  with  the  program? 
What  are  the  program  changes  that  EPA  is 

approving? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operating  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  operating  permit  programs,  the 
permitting  audiorities  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  A  goal  of 
the  operating  permit  program  is  to 
improve  compliance  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  soiux:e, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NOx), 
or  particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 


listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "severe,  "  major  sources 
include  those  with  the  potential  of 
emitting  25  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides.  EPA  has  classified  the 
Sacramento  Metropolitan  Area  as  a 
severe  nonattainment  area  for  ozone  (40 
CFR  81.305). 

What  Is  Being  Addressed  in  This 
.  Document? 

The  California  Air  Resources  Board 
submitted  an  administratively  complete 
permitting  program  on  behalf  of  the 
District  on  August  1,  1994.  Because  the 
District's  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  of  the 
program,  and  conditioned  full  approval 
on  the  District  revising  its  program  to 
correct  the  deficiencies.  Thus.  EPA 
granted  intAim  approval  to  the 
District's  program  in  a  rulemaking 
published  on  August  4,  1995  (60  FR 
39862).  The  interim  approval  notice 
described  the  program  deficiencies  and 
revisions  that  had  to  be  made  in  order 
for  the  District  program  to  receive  full 
approval.  Since  that  time,  the  District 
has  revised  and  the  California  Air 
Resources  Board,  on  behalf  of  the 
District,  has  submitted  a  revision  to  the 
District's  operating  permit  program  by 
letter  dated  June  1.  2001.  This  Federal 
Register  document  describes  the 
changes  that  have  been  made  to  the 
Sacramento  operating  permit  program  as 
submitted  on  June  1,  2001,  and  the  basis 
for  EPA  proposing  full  approval  of  the 
program. 

Are  There  Other  Issues  With  the 
Program? 

On  May  22,  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1.  2001  (65  FR 
32035).  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
document  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
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implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  document. 

EPA  received  a  comment  letter  from 
one  organization  on  what  they  believe  to 
be  deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1,  2001.  As  stated  in  the 
Federal  Register  document  published 
on  December  11,  2000,  (65  FR  77376) 
EPA  will  respond  by  December  1,  2001 
to  timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1.  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

What  Are  the  Program  Changes  That 
EPA  Is  Approving? 

As  discussed  in  the  August  4,  1995 
(60  FR  39862)  rulemaking,  firil  approval 
of  the  Sacramento  operating  permit 
program  was  made  contingent  upon 
satisfaction  of  the  following  conditions: 

Issue  (1):  One  of  EPA's  conditions  for 
full  title  V  program  approval  was  the 
California  Legislatuire's  revision  of  the 
Health  and  Safety  Code  to  eliminate  the 
provision  that  exempts  "any  equipment 
used  in  agricultural  operations  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals"  from  the  requirement  to 
obtain  a  permit.  See  California  Health 
'  and  Safety  Code  section  42310(e).  Even 
though  the  local  Districts  have,  in  many 
cases,  removed  the  title  V  exemption  for 
agricultviral  sources  from  their  own 
rules,  the  Health  and  Safety  Code  has 
not  been  revised  to  eliminate  this 
provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resoiuces  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 


Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  inunediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 


science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

Issue  (2):  The  District  was  required  to 
revise  its  insignificant  activities  permit 
exemption  list  or  submit  information  or 
criteria  justifying  these  exemptions.  (40 
CFR  70.5(c)). 

Rule  or  Program  Change:  The  District 
corrected  this  deficiency  by  revising  its 
List  and  Criteria  to  incorporate  the 
insignificant  activities  developed  by  the 
EPA-ARB-CAPCOA  Insignificant 
Activities  Workgroup.  The  District 
included  justifications  for  each  of  the 
identified  activities.  The  District  also 
revised  the  List  and  Criteria  in  order  to 
clarify  that  insignificant  emission  units 
are  not  exempt  from  Title  V. 

Issue  (3):  The  District's  limits  on 
operational  flexibilify  were  not  as 
explicitly  restrictive  as  the  limits 
contained  in  40  CFR  70.4(b)(12) 
concerning  Title  I  modifications. 

Rule  or  Program  Change:  The  District 
corrected  this  deficiency  by  revising 
Rule  207,  section  308. 3.b.,  to  not  allow 
owners  and  operators  to  make 
operational  changes  that  are  significant 
Title  V  permit  or  Title  I  modifications. 

Issue  (4):  The  District  was  required  to 
change  its  rule  to  adopt  appropriate 
permit  issuance  deadlines  for  sources 
that  were  initially  deferred  frvm  the 
program  due  to  their  actual  emissions 
but  did  not  obtain  federally  enforceable 
limits  on  their  potential  to  emit. 

Rule  or  Program  Change:  The  District 
corrected  this  deficiency  by  revising 
Rule  207,  section  301.1,  to  require 
owners  and  operators  of  stationary 
sources  with  a  potential  to  emit  at  or 
above  major  source  trigger  levels  but 
with  actual  emissions  below  levels 
stated  in  section  301  to  submit  complete 
Title  V  permit  applications  by  no  later 
than  June  30,  2001. 

Issue  (5):  The  District  was  required  to 
add  emissions  trading  provisions  to  the 
rule  consistent  with  40  CFR  70.6(a)(10).  ' 
The  permit  content  section  of  the  rule 
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must  allow  provisions  for  trading  within 
the  facility  where  an  applicable 
requirement  provides  for  trading 
increases  and  decreases  without  case- 
by-case  approval. 

Rule  or  Program  Change:  The  District 
did  not  make  any  rule  changes  to 
address  this  deficiency.  However,  the 
District  believes  that  Rule  207  contains 
the  necessary  language  to  ensure 
permits  will  include  temis  and 
conditions  to  allow  emissions  trading 
without  case-by-case  approval  if 
allowed  by  an  applicable  requirement. 
EPA  now  agrees  Uiat  Rule  207  contains 
language  consistent  with  40  CFR 
70.6(a)(10).  See  Rule  207,  section  308. 

Issue  (6):  The  District  rule  was  to 
explicitly  require  that  the  permit 
include  fugitive  emissions  in  the  same 
manner  as  stack  emissions  (40  CFR 
70.3(d)). 

Rule  or  Program  Change:  The  District 
corrected  this  deficiency  by  revising 
Rule  207,  section  305.1.  to  require  that 
fugitive  emissions  shall  be  included  in 
the  Title  V  permit  in  the  same  manner 
as  stack  emissions.  The  District  also 
revised  its  List  and  Criteria  to  require 
sources  to  characterize  fugitive 
emissions  in  the  Title  V  permit 
application. 

Issue  (7):  The  District  rule  was 
required  to  state  that  the  DistricH  will 
provide  public  notice  by  means  other 
than  newspaper  notice  and  a  mailing 
list  when  necessary  to  ensure  that 
adequate  notice  is  given  (40  CFR 
70.7(h)). 

Rule  or  Program  Change:  The  District 
corrected  this  deficiency  by  revising 
Rule  207,  section  403.1,  to  match  the 
language  in  40  CFR  70.7(h).  The  rule 
now  requires  for  public  notice  that 
notice  also  be  given  by  other  means 
such  as  the  District  Website,  communify 
groups,  and  public  meetings  when 
necessary  to  ensure  that  adequate  notice 
is  given. 

What  Is  Involved  in  This  Proposed 
Action? 

Sacramento  has  corrected  the 
deficiencies  cited  in  the  interim 
approval  on  August  4,  1995  (60  FR 
39862),  and  EPA  proposes  full  approval 
the  Sacramento  operating  permit 
program  Rule  207.  Sacramento  made 
two  additional  changes  to  Rule  207  that 
were  not  necessary  to  correct  interim 
approval  issues.  EPA  is  acting  to 
approve  a  rule  change  concerning 
potential  to  emit  and  is  not  acting  on  a 
rule  change  concerning  the  effective 
date  of  the  rule. 

EPA  proposes  to  approve  a  revision  to 
the  Rule  207,  Section  226,  definition  of 
"potential  to  emit."  The  District  revised 
the  definition  of  potential  to  emit  to 


state  that  limitations  on  the  physical  or 
operational  design  capacity,  including 
emissions  control  devices  and 
limitations  on  hours  of  operation,  may 
be  considered  only  if  such  limitations 
are  federally  enforceable  or  legally  and 
practicably  enforceable  by  the  District 
(emphasis  added).  This  change  is 
consistent  with  litigation  affecting 
EPA's  consideration  of  the  potential  to 
emit  issue.  In  Clean  Air  Implementation 
Project  v.  EPA.  No.  96-1224  (D.C.  Cir. 
June  28, 1996),  the  court  remanded  and 
vacated  the  requirement  for  federal 
enforceability  for  potential  to  emit 
limits  under  part  70.  Even  though  part 
70  has  not  been  revised  it  should  be 
read  to  mean,  "federally  enforceable  or 
legally  and  practicably  enforceable  by  a 
state  or  local  air  pollution  control 
agency." ' 

EPA  proposes  to  approve  this  revision 
because  Sacramento's  rule  is  consistent 
with  the  current  meaning  of  potential  to 
emit  at  40  CFR  70.2.  EPA  has  issued 
several  guidance  memoranda  that 
discuss  how  the  court  rulings  affect  the 
definition  of  potential  to  emit  under 
CAA  section  112,  New  Source  Review 
(NSR)  and  Prevention  of  Significant 
Deterioration  (PSD)  programs,  and  title 
V.2  In  particular,  the  memoranda 
reiterate  the  Agency's  earlier 
requirements  for  practicable 
enforceability  for  purposes  of  effectively 
limiting  a  source's  potential  to  emit. ' 
For  example,  practicable  enforceability 
for  a  source-specific  permit  means  that 
the  pennifs  provisions  must,  at  a 


'  See  also.  National  Mining  Association  ISMAIv. 
EPA.  59  F.  3cl  1351  (D.C.  Cir.  July  21.  1995)  {Title 
III)  and  Chemical  Manufacturing  Ass'n  (CMAI  v. 
WA.  No.  89-1514  (D.C.  Or.  Sept.  15.  1995)  (Title 
I). 

-  See.  e.g..  |anuar>'  22.  1996.  Memorandum 
entitled.  "Release  of  Interim  Policy  on  Federal 
Enforceability  of  Limitations  on  Potential  to  Emit" 
from  John  Seitz.  Director.  OAQPS  and  Robert  I  Van 
Heuvelen.  Director.  Office  of  Regulatory 
Enforcement  to  EPA  Regional  Offices;  January  31, 
1996  paper  to  the  Members  of  the  Subcommittee  on 
Permit.  New  Source  Review  and  Toxics  Integration 
from  Steve  Herman.  OECA.  and  Mary  Nichols. 
Assistant  Administrator  of  Air  and  fiadiation:  and 
the  August  27.  1996  Memorandum  entitled. 
"Extension  of  January  25.  1995  Potential  to  Emit 
Transition  Policy"  from  John  Seitz.  Director. 
OAQPS  and  Robert  Van  Heuvelen.  Director.  Office 
of  Regulatory  Enforcement. 

'See.  e.g..  hme  13. 1989  Memorandum  entitled. 
"Guidance  on  Limiting  Potential  to  Emit  in  new 
Source  Permitting,  from  Terrell  F.  Hunt.  Associate 
Enforcement  Counsel,  OECA.  and  |ohn  Seitz, 
Director.  OAQPS.  to  EPA  Regional  Offices.  This 
guidance  is  still  the  most  comprehensive  statement 
from  EPA  on  this  sub)ect.  Further  guidance  was 
provided  on  January  25.  1995  in  a  memorandum 
entitled  "Options  for  Limiting  the  Potential  to  Emit 
(PTE)  of  a  Stationary  Source  IJnder  Section  112  and 
Title  V  of  the  Clean  Air  Act  (Act)."  from  John  Seitz. 
Director.  OAQPS  and  Robert  I.  Van  Heuvelen. 
director.  ORE  to  Regional  Air  Directors.  Also  please 
refer  to  the  EPA  Region  7  database  at  httpJI 
www.epa.govltvfjionOTIpmgfamslandlaiTlpolicyl 
policy.htm  for  more  information. 


minimum:  (1)  Be  technically  accurate 
and  identify  which  portions  of  the 
source  are  subject  to  the  limitation;  (2) 
specify  the  time  period  for  the 
limitation  (hourly,  daily,  monthly,  and 
annual  limits  such  a^  rolling  annual 
limits);  (3)  be  independently  enforceable 
and  describe  the  method  to  determine 
compliance  including  appropriate 
monitoring,  recordkeeping  and 
reporting;  (4)  be  permanent;  and  (5) 
include  a  legal  obligation  to  comply 
with  the  limit. 

EPA  will  rely  on  Sacramento 
implementing  this  new  definition  in  a 
manner  that  is  consistent  with  the 
court's  decisions  and  EPA  policies.  In 
addition,  EPA  wants  to  be  certain  that 
absent  federal  and  citizen's 
enforceability,  Sacramento's 
enforcement  program  still  provides 
sufficient  incentive  for  sources  to 
comply  with  permit  limits.  This 
proposal  provides  notice  to  Sacramento 
on  our  expectations  for  ensuring  the 
permit  limits  they  impose  are 
enforceable  as  a  practical  matter  (i.e.. 
practicably  enforceable)  and  that  its 
enforcement  program  will  still  provide 
sufficient  compliance  incentive.  In  the 
future,  if  Sacramento  does  not 
implement  the  new  definition 
consistent  with  our  guidance,  and/or 
has  not  established  a  sufficient 
compliance  incentive  absent  Federal 
and  citizen's  enforceabilify.  EPA  could 
find  that  the  District  has  failed  to 
administer  or  enforce  its  program  and 
may  take  action  to  notify  the  District  of 
such  a  finding  as  authorized  by  40  CFR 
70.10(b)(1). 

Sacramento  deleted  the  effective  date 
provision  of  Rule  207  which  stated  that 
the  rule  becomes  effective  on  the  date  it 
is  approved  by  EPA.  EPA  is  currently 
evaluating  the  approvability  of  this 
change  to  Rule  207.  Because  EPA  has 
not  yet  determined  whether  this  change 
is  appruvable  under  the  requirements  of 
40  CFR  part  70,  and  since  this  change 
was  not  required  by  EPA  for  Sacramento 
to  receive  frill  program  approval,  EPA  is 
taking  no  action  on  this  change  at  this 
time.  , 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the 
Sacramento  submittal  and  other 
supporting  documentation  used  in 
developing  the  proposed  full  approval 
are  contained  in  docket  files  maintained 
at  the  EPA  Region  IX  office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  proposed  full 
approval.  The  primary  purposes  of  the 
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docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  approval  process,  and 
(2)  to  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  in  writing  by 
November  19.  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
PR  51735,  October  4.  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  State  law  as 
meeting  federal  requirements  emd 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
This  rule  does  not  contain  any 
imfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4),  because  it  proposes 
to  approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  that  required  by  State  law.  This 
rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  PR 
67249,  November  9.  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  PR  43255,  August  10, 1999).  The 
rule  merely  proposes  to  ^prove 
existing  requirements  imder  State  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045.  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  PR  19885,  April  23, 1997)  or 


Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  PR  28355  on 
May  22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11.  2001. 
laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  01-26418  Filed  10-18-01;  8:45  am) 
BNJJNG  CODE  6SaO-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[CA052-OPP;  FRL-7086-8] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  Soutti 
Coast  Air  Quality  Maitagement  District, 
California 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
certain  revisions  of  Rule  3000  (General), 
Rule  3002  (Requirements),  Rule  3004 
(Permit  Types  and  Content),  and  Rule 
3005  (Permit  Revisions),  which  are  part 
of  the  operating  permit  program  of  the 
South  Coast  Air  Quality  Management 
District  ("South  Coast"  or  "District"). 
The  District  operating  permit  program 
was  submitted  in  response  to  the 
directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jurisdictions. 
EPA  granted  interim  approval  to  the 
District  operating  permit  program  on 
August  29.  1996,  but  listed  certain 
deficiencies  in  the  program  preventing 
full  approval.  The  District  has  revised 
Rules  3000,  3002,  3004,  and  3005  to 
correct  the  deficiencies  of  the  interim 
approval  and  this  action  proposes  full 
approval  of  those  revisions.  South  Coast 
has  made  other  changes  to  its  part  70 
program  since  EPA  granted  interim 
approval  to  the  program.  EPA  is  not 
taking  action  on  these  other  changes  at 
this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  19.  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios.  Chief.  Permits  Office.  Air  Division 
(AIR-3).  EPA  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  California,  94105. 
You  can  inspect  copies  of  the  South 
Coast  submittals,  and  other  supporting 
documentation  relevant  to  this  action, 
during  normal  business  hours  at  Air 
Division.  EPA  Region  9.  75  Hawthorne 
Street.  San  Francisco.  California  94105. 
You  may  also  see  copies  of  the  District's 
submitted  operating  permit  program  at 
the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street. 
Sacramento,  CA  95814. 

The  South  Coast  Air  Quality 
Management  District.  21865  E.  Copley 
Drive,  Diamond  Bar,  California  91765- 
4182. 

An  electronic  copy  of  South  Coast's 
operating  permit  program  (Regulation 
XXX,  rules  3000-3007,  Title  V  Permits) 
may  be  available  via  the  Internet  at 
http://www.arb.ca.gov/drdb/sc/cur.htin. 
However,  the  versions  of  District  rules 
3000.  3002,  3004,  and  3005  may  be 
different  from  the  versions  submitted  to 
EPA  for  approval.  Readers  are  cautioned 
to  verify  that  the  adoption  dates  of  rules 
3000,  3002,  3004,  and  3005  are  the  same 
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dates  as  the  rules  submitted  to  EPA  for 
approval.  The  official  submittal  is 
available  only  at  the  three  addresses 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Sims.  EPA  Region  IX.  Permits 
Office  (AIR-3),  U.S.  Environmental 
Protection  Agency,  Region  IX,  (415) 
744-1229  or  sims.mark@epa.gov. 
SUPPLEMENTARY  INFORMATK>N:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  document? 
Are  there  other  issues  with  the  program? 
What  are  the  program  changes  that  EPA  is 

approving? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operating  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  operating  permit  programs,  the 
permitting  authorities  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  A  goal  of 
the  operating  permit  program  is  to 
improve  compliance  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NOx). 
or  particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 


classified  as  "extreme."  major  sources 
include  those  with  the  potential  of 
emitting  10  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides.  EPA  has  classified  the  South 
Coast  Air  Basin  as  an  extreme 
nonattairunent  area  for  ozone  and  a 
serious  nonattainment  area  for  PMio  (70 
ton  per  year  major  source  threshold). 
(See  40  CFR  81.305). 

What  Is  Being  Addressed  In  This 
Document? 

The  California  Air  Resources  Board 
submitted  to  EPA  the  District's  title  V 
program  on  December  27, 1993.  except 
for  the  District  permit  application  forms, 
which  were  submitted  on  March  6, 
1995.  On  March  30.  1995.  EPA  deemed 
the  District's  operating  permit  program 
to  be  administratively  complete. 
Because  the  District's  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70,  EPA  granted  interim  approval  of  the 
program,  and  conditioned  full  approval 
on  the  District  revising  its  program  to 
correct  the  deficiencies.  Thus,  EPA 
granted  interim  approval  to  the 
District's  program  in  a  rulemaking 
published  on  August  29,  1996  (61  FR 
45330).  The  interim  approval  notice 
described  the  program  deficiencies  and 
revisions  that  had  to  be  made  in  order 
for  the  District  program  to  receive  full  • 
approval.  Since  that  time,  the  District 
has  revised  and  the  California  Air 
Resources  Board,  on  behalf  of  the 
District,  has  submitted  revisions  to  the 
District's  operating  permit  program  on 
August  2.  2001.  and  October  2.  2001. 
This  Federal  Register  notice  describes 
the  changes  that  South  Coast  has  made 
to  its  operating  permit  program  to 
correct  interim  approval  deficiencies, 
and  the  basis  for  EPA  proposing  full 
approval  of  these  changes.  EPA  is  not 
taking  action  on  other  rule  changes 
made  since  interim  approval. 

Are  There  Other  Issues  With  The 
Program? 

On  May  22.  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1.  2001.  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation.  EPA  agreed  to  publish  a 
document  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 


to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  document. 

EPA  received  a  comment  letter  from 
one  organization  on  what  they  believe  to 
be  deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1.  2001.  As  stated  in  the 
Federal  Register  document  published 
on  December  11,  2000,  (65  FR  77376) 
EPA  will  respond  by  December  1 ,  2001 
to  timely  public  comments  on  programs 
that  have  obtained  interim  approval: 
and  EPA  will  respond  by  April  1,  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

What  Are  the  Program  Changes  That 
EPX  Is  Approving? 

As  discussed  in  the  August  29,  1996 
(61  FR  45330)  rulemaking,  full  approval 
of  the  South  Coast  operating  permit 
program  was  made  contingent  upon 
satisfaction  of  the  following  conditions: 

Issue  (1):  One  of  EPA's  conditions  for 
full  title  V  program  approval  was  the 
California  Legislature's  revision  of  the 
Health  and  Safety  Code  to  eliminate  the 
provision  that  exempts  "any  equipment 
used  in  agricultural  operations  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals"  from  the  requirement  to 
obtain  a  permit.  See  California  Health 
and  Safety  Code  section  42310(e).  Even 
though  the  local  Districts  have,  in  many 
cases,  removed  the  title  V  exemption  for 
agricultural  sources  from  their  own 
rules,  the  Health  and  Safety  Code  has 
not  been  revised  to  eliminate  this 
provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption.  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and.  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB).  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer.  California  Air 
Resources  Board,  to  lack  Broadbent. 
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Director,  Air  Division.  U.S.  EPA  Region 
9.  dated  September  19.  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject ,to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  aji  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption.  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  categor\'  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and" 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
studv  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 


remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

Issue  (2):  The  District  was  required  to 
revise  its  insignificant  activities  permit 
exemption  list  or  submit  information  or 
criteria  justifying  these  exemptions.  (40 
CFR  70.5(c)).' 

Rule  or  Program  Change:  In  1998.  the 
District  revised  its  Technical  Guidance 
Document  by  deleting  the  List  of 
Insignificant  Activities.  The  District 
now  requires  Title  V  permit  applicants 
to  list  all  equipment  claimed  as  exempt 
from  New  Source  Review  permit 
requirements  (per  Rule  219).  The 
District  created  Form  500-B.  List  of 
Exempt  Equipment,  for  this  purpose. 
EPA  interprets  this  list  of  "exempt" 
equipment  to  apply  only  to  New  Source 
Review  requirements.  Any  equipment 
exempt  from  permitting  per  Rule  219  is 
not  exempt  from  the  Title  V  permit 
program,  is  subject  to  all  applicable 
requirements,  and  must  be  listed  in  the 
Title  V  permit  along  with  all  applicable 
requirements. 

issue  (31:  The  District  was  required  to 
revise  its  minor  permit  modification 
procedures  to  not  allow  significant 
permit  modifications  to  be  processed  as 
minor  permit  modifications.  (40  CFR 
70.7(e)(2)(i)(3).(4),  and  (4)(A).) 

Rule  or  Program  Change:  The  District 
revised  Rules  3000(b)(12)  and  3005(c)  to 
correct  this  deficiency.  Rule  3005(c) 
now  allows  minor  permit  revision 
procedures  to  be  used  only  for  permit 
revisions  described  in  Rule  3000(b)(12), 
and  does  not  allow  modifications  which 
result  in  emission  increases  up  to  the 
higher  "de  minimis"  emission 
thresholds  contained  in  Rule  3000(b)(6) 
to  be  processed  as  minor  permit 
revisions.  The  District  made  the 
following  three  revisions  to  correct  the 
deficiencies  specifically  cited  in  the 
1996  Federal  Register  document: 

(1)  The  District  added  to  Rule 
3000(b)(12) — Minor  Permit  Revision- 
sections  (viii)  and  (ix)  that  allow  minor 
permit  revisions  for  NSPS  and  NESHAP 
sources  provided  that  the  source  "is  not 


an  installation  of  a  new  permit  unit 
subject  to  an  NSPS  pursuant  to  40  CFR 
part  60,  or  a  NESHAP  pursuant  to  40 
CFR  part  61  or  63;  and  is  not  a 
modification  or  reconstruction  of  an 
existing  permit  unit,  resulting  in  new  or 
additional  NSPS  requirements  pursuant 
to  40  CFR  part  60,  or  new  or  additional 
NESHAP  requirements  pursuant  to  40 

CFR  part  61  or  63;" 

(2)  The  District  revised  Rule  3005(c) 
to  refer  to  a  minor  permit  revision 
definition  consistent  with  40  CFR  part 
70,  and  does  not  allow  revisions  that 
trigger  other  regulatory  requirements 
such  as  New  Source  Review.  In 
addition.  Rule  3005(d),  Group 
Processing  Procedures  for  Multiple 
Minor  Permit  Revisions,  only  allows 
minor  permit  revisions  if  emissions 
from  such  changes  are  collectively 
below  5  tons  per  year  of  criteria 
pollutants;  and 

(3)  District  Rule  3000(b)(12)(vii)  only 
allows  minor  permit  revisions  for  any 
Title  V  permit  revision  that  does  not 
establish  or  change  a  permit  condition 
that  a  facility  has  assumed  to  avoid  an 
applicable  requirement. 

Issue  (4):  Initial  implementation  of  the 
District  program  did  not  include  all 
Title  V  sources  and  the  District  received 
source  category'  limited  interim 
approval.  The  District's  regulation, 
however,  included  language  that 
expanded  the  applicability  of  the 
program  three  years  after  the  program 
effective  date,  and  ensured  that  all  Title 
V  sources  will  be  permitted  within  five 
years  of  full,  partial,  or  interim  approval 
by  EPA  of  the  District  Title  V  program. 
Although  EPA  considered  this  "phase- 
in"  to  be  an  interim  approval  issue,  no 
change  to  the  regulation  is  required  to 
resolve  the  issue. 

Rule  or  Program  Change:  No  rule 
revision  was  necessary  to  correct  this 
deficiency,  since  the  phase-in  period 
ended  in  February  2000  and  the  issue  is 
now  moot.  All  known  Title  V  sources 
have  by  this  time  submitted  Title  V 
permit  applications  as  required  by  Rules 
3001(b)  and  3003(a)(3). 

Issue  (5):  The  District  was  required  to 
amend  Rule  3005(d),  Group  Processing 
Procedures  for  Multiple  Minor  Permit 
Revisions,  to  delete  reference  to  Rule 
3000(b)(6),  the  District's  higher  de 
minimis  significant  permit  revision 
levels  when  instructing  an  applicant  of 
its  responsibilities. 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  Rule 
3005(e)(1).  Minor  Permit  Revisions 
Applicability,  to  delete  the  reference  to 
the  higher  de  minimis  significant  permit 
revision  levels  contained  in  Rule 
3000(b)(6).  Rule  3005(d)(1)  now  clearly 
states  that  group  processing  procedures 
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for  multiple  minor  permit  revision 
applications  are  only  valid  for  emissions 
collectively  below  5  tons  per  year. 
Although  still  referencing  Rule 
3000(b)(6),  Rule  3005(d)(2)  now  has  no 
bearing  on  whether  applications  subject 
to  group  processing  provisions  qualify 
as  minor  permit  revisions. 

Issue  (6):  The  District  was  required  to 
amend  Rule  3004(a)(4)(C)  to  conform 
with  part  70  language.  The  rule  required 
that  the  permit  include  periodic 
monitoring  or  recordkeeping 
representative  of  the  source's 
compliance  for  the  terms  of  the  permit" 
rather  than  "with  the  terms  of  the 
permit."  40  CFR  70.6(a)(3){i)(B). 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  the 
language  of  Rule  3004(a)(4)(C)  from  "for 
the  term  of  the  permit"  to  "with  the 
terms  of  the  permit." 

Issue  (7):  The  District  was  required  to 
revise  Rule  3004(a)(9)  to  specify  that 
any  trading  of  emission  increases  and 
decreases  allowed  without  changes  to 
the  permit  must  meet  the  requirements 
of  the  part  70  program.  40  CFR 
70.6(a)(10)(iii). 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  Rule 
3004(a)(9)(C)  to  state  that  the  terms  and 
conditions  of  emission  trades  "must 
meet  all  applicable  requirements  and 
requirements  of  this  regulation." 

Issue  (8):  The  District  was  required  to 
amend  its  operating  permit  program  to 
provide  that  a  source  that  is  granted  a 
general  permit  shall  be  subject  to 
enforcement  action  for  operating 
without  a  permit  if  the  source  is  later 
determined  not  to  qualify  for  the 
conditions  and  terms  of  the  general 
permit,  regardless  of  any  applicable 
shield  provisions.  40  CFR  70.6(d)(1). 

Rule  or  Program  Change:  The  District 
added  Rule  3004(e)(8)  to  correct  this 
deficiency.  The  rule  states  that  if  the 
equipment  that  has  been  approved  for 
coverage  under  a  general  permit  is  later 
determined  not  to  qualify  for  the 
conditions  and  terms  of  the  general 
perinit,  the  Title  V  facility  shall  be 
subject  to  enforcement  action  for 
operating  without  a  Title  V  permit. 

Issue  (9j:  The  District  was  required  to 
amend  Rule  3002(g)(1).  The  rule  allows 
an  emergency  to  constitute  an 
affirmative  defense  if  properly  signed, 
contemporaneous  operating  logs  or 
other  credible  evidence  are  kept  at  the 
facility,  but  the  rule  did  not  require  the 
logs  or  other  evidence  to  demonstrate 
that  conditions  set  out  in  the  rule  were 
met  by  the  facility.  40  CFR  70.6(g)(3). 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  Rule 
3002(g)(1)  to  require  that  properly 
signed,  contemporaneous  operating  logs 


or  other  credible  evidence  that 
demonstrates  compliance  with  the  rule 
are  kept  at  the  facility. 

Issue  (10):  The  District  was  required 
to  modify  the  definition  of  "renewal"  in 
Rule  3000(b)(22)  to  clarify  that  permits 
will  be  renewed  at  least  every  5  years, 
regardless  of  whether  renewal  is 
necessary  to  incorporate  new  regulatory 
requirements. 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  Rule 
3000(b)(22)  to  reference  Rule  3004(f), 
Permit  Expiration  and  Renewal,  which 
specifies  that  except  for  solid  waste 
incineration  facilities.  Title  V  permits 
expire  5  years  from  the  date  of  issuance 
unless  such  permits  have  been  renewed. 
Rule  3004(f)  further  states  that  Title  V 
permits  for  solid  waste  incineration 
facilities  subject  to  section  129(e)  of  the 
Clean  Air  Act  expire  12  years  after 
issuance,  but  must  be  reviewed  every  5 
years.  See  40  CFR  70.4(b){3)(iii)  and  (iv). 

Issue  (11):  The  District  was  required 
to  revise  Rule  3005(g)(1),  changes  that 
violate  an  express  permit  term  or   ' 
condition,  to  not  allow  changes  that 
would  violate  compliance  certification 
requirements  instead  of  compliance 
plan  requirements.  Clean  Air  Act 
Section  502(b)(10). 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  Rule 
3005(i)(l)(C)(i)  from  "compliance  plan 
requirements"  to  "compliance 
certification  requirements."  The  rule 
now  correctly  states  that  changes  that 
would  violate  compliance  certification 
requirements  are  not  allowed. 

Issue  (12):  The  District  was  required 
to  revise  Rule  3005(g)  to  specify-  that  the 
District  and  the  source  must  attach  a 
copy  of  any  notice  of  Clean  Air  Act 
Section  502(b)(10)  changes  to  the 
permit.  40  CFR  70.4(b)(12). 

Rule  or  Program  Change:  To  correct 
this  deficiency,  the  District  added  Rule 
3005(i)(l)(D)  which  states  that  the 
District  and  the  facility  have  attached 
the  written  notice  to  their  copy  of  the 
relevant  permit. 

Issue  (13):  The  District  was  required 
to  add  provisions  to  Rule  3005(i)  to 
specify  the  following:  (1)  Any  change 
allowed  under  this  section  must  meet 
all  applicable  requirements  and  shall 
not  violate  existing  permit  terms;  (2)  the 
source  must  provide  contemporaneous 
notice  to  the  District  and  EPA;  and  (3) 
the  source  must  keep  a  record  of  the 
change.  40  CFR  70.4(b)(14). 

fluTe  or  Program  Change:  To  correct 
this  deficiency,  the  District  revised  Rule 
30051k),  Prohibition  on  Changes  Not 
Specifically  Allowed  by  Permit,  and 
Rule  3005(i).  Operational  Flexibility. 
Rule  3005(i)(l)(C)(i)  requires  a  change  to 
meet  all  regulatory  requirements;  Rule 


3005(i)(l)(A)  requires  contemporaneous 
notice;  and  Rule  3005fi)(l){D)  requires 
recordkeeping  in  that  the  written  notice 
must  be  attached  to  the  relevant  permit. 
Rule  3005(i)(l)  prohibits  the  violation  of 
express  permit  terms  as  required  under 
40CFR70.4(b)(14). 

Issue  (14):  The  District  was  required 
to  either  submit  to  EPA  an  approvable 
version  of  Rule  430.  Breakdown 
Provisions,  for  inclusion  into  the  State 
Implementation  Plan,  or  revise  Rule 
3002(g),  Emergency  Provisions,  by 
deleting  the  reference  to  Rule  430  as  a 
requirement  a  source  must  meet  to  avail 
itself  of  an  affirmative  defense.  40  CFR 
70.6(e). 

Rule  or  Program  Change:  On  October 
2,  2001,  the  California  Air  Resources 
Board  on  behalf  of  the  District  requested 
to  EPA  that  Rule  3002(g)(6),  the 
reference  to  Rule  430.  be  withdrawn 
from  the  original  Title  V  program  and 
from  the  August  2.  2001.  submittal.  By 
removing  Rule  3002(g)(6)  from  the 
federal  Title  V  program,  the  District 
corrected  this  program  deficiency. 

What  Is  Involved  in  This  Proposed 
Action? 

South  Coast  has  corrected  the 
deficiencies  cited  in  the  interim 
approval  on  August  29.  1996  (61  FR 
45330),  and  EPA  proposes  full  approval 
the  South  Coast  operating  permit 
program.  EPA  is  only  taking  action  to 
approve  program  changes  made  by 
South  Coast  to  correct  interim  approval 
deficiencies.  EPA  is  not  taking  action  on 
other  program  changes  made  since 
interim  approval  was  granted,  but  will 
evaluate  these  additional  changes  and 
take  appropriate  action  at  a  later  date. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  South 
Coast  submittals  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  IX  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1 ) 
To  allow  interested  parties  a  means  to 
identify'  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
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FR  51735,  October  4,  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
-ihis  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  State  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
goveriiments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  because  it  proposes 
to  approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  that  required  by  State  law.  This 
rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10. 1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  State  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  Government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  on 
May  22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 


approved  and  assigned  OMP-control 
number  2060-0243.  For  additional 
information  conceming^hese 
requirements,  see  4ftCFR  part  70.  An 
agency  mayVioLconduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
cmd  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995(15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  12,  2001. 
Sally  Seymour, 

Acting  Regional  Administrator,  Region  IX. 
|FR  D(x:.  01-26420  Filed  10-18-01;  8:45  am] 
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40  CFR  Part  70 

[CA  043-OPP;  FRL-7086-9] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  Ventura 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA).   , 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  fully 
approve  the  operating  permit  program  of 
the  Ventura  County  Air  Pollution 
Control  District  (District).  The  program 
was  submitted  in  response  to  the 
directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 


certain  other  sources  within  the 
permitting  authorities'  jurisdiction. 

On  November  1,  1995,  EPA  granted 
interim  approval  to  the  District's 
operating  permit  program.  The  District 
has  revised  its  operating  permit  program 
(Rule  33)  to  satisfy  the  conditions  of  the 
interim  approval  and  this  action 
proposes  approval  of  these  revisions 
made  since  the  interim  approval  was 
granted. 

DATES:  Written  comments  must  be 
received  by  November  19,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Permits  Office,  Air  Division  (AIR- 
3),  EPA  Region  IX.  75  Hawthorne  Street, 
San  Francisco,  California,  94105.  You 
can  inspect  copies  of  the  District's 
submittals,  and  other  supporting 
documentation  relevant  to  this  action, 
during  normal  business  hours  at  Air 
Division,  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 

You  may  also  see  copies  of  the 
submitted  Title  V  program  at  the 
following  locations: 

•  California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  'I"  Street, 
Sacramento,  CA  95814. 

•  Ventura  County  Air  Pollution 
Control  District:  669  County  Square 
Drive,  Ventura,  CA  93003. 

You  may  review  the  District  rules  by 
retrieving  them  from  the  California  Air 
Resources  Board  (ARB)  website.  The 
location  of  the  District  rules  is  http:// 
arbis.arb.ca.gov/drdb/ven/cur.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  Rios,  EPA  Region  IX,  at  (415) 
744-1259  (rios.gerardo@epa.gov)  or 
Nahid  Zoueshtiagh  at  (415)  744-1261. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents: 

I.  District's  Part  70  Permits 

A.  What  Is  the  Operating  Permit  Program? 

B.  What  Is  Being  Addressed  in  This 
Document? 

C.  Are  There  Other  Issues  With  the 
Program? 

D.  What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

E.  What  Is  Involved  in  This  Proposed 
Action? 

II.  Request  for  Publi<;  Comment 


L  District's  Part  70  Permits 

A.  What  Is  the  Operating  Permit 
Program? 

Title  V  of  the  Clean  Air  Act 
Amendments  of  1990  required  all  state 
and  local  permitting  authorities  to 
develop  operating  permit  programs  that 
met  certain  federal  criteria.  In 
implementing  the  operating  permit 
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programs,  the  permitting  authorities 
require  certain  sources  of  air  pollution 
to  obtain  permits  that  contain  all 
applicable  requirements  under  the 
Clean  Air  Act  (CAA).  The  focus  of  the 
operating  perinit  program  is  to  improve 
enforcement  by  issuing  each  source  a 
permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NOx), 
or  particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  or  more  of  any 
single  hazardous  air  pollutant  (HAP) 
listed  under  the  CAA;  or  those  that  emit 
25  tons  per  year  or  more  of  a 
combination  of  HAPs.  In  areas  that  are 
not  meeting  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  sources  are  defined  by  the  gravity 
of  the  non-attainment  classification. 

Ventura  County  is  classified  as  a 
severe  non-attainment  area  for  ozone. 
Therefore,  for  reactive  organic 
compounds  or  nitrogen  oxides,  the 
threshold  for  obtaining  an  operating 
permit  is  25  tons  per  year  or  more  of 
either  reactive  organic  compounds  or 
nitrogen  oxides.  Ventura  County  meets 
the  NAAQS  for  all  other  pollutants. 

B.  What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  hilly,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  state  revisii^g  its  program  to  correct 
any  deficiencies.  Because  the  District's 
operating  permit  program  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
the  District's  program  on  November  1, 
1995. 

This  Federal  Register  document 
describes  the  changes  that  the  District 
has  made  to  its  Rule  33  (District's 


operating  permit  program)  since  interim 
approval  was  granted. 

C.  Are  There  Other  Issues  With  the 
Program? 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1 ,  2001  (65  FR 
32035).  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  \n  settling  the 
litigation,  EPA  agreed  to  publish  a 
document  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  document. 

EPA  received  a  letter  from  one  person 
who  commented  on  what  he  believes  to 
be  deficiencies  with  respect  to  title  V 
programs  in  California.  We  are  not 
taking  any  actions  on  those  comments 
in  today's  action  and  will  respond  to 
them  by  December  1,  2001.  As  stated  in 
the  Federal  Register  document 
published  on  December  11,  2000,  (65  FR 
77376)  EPA  will  respond  by  December 
1,  2001  to  timely  public  comments  on 
programs  that  have  obtained  interim 
approval;  and  EPA  will  respond  by 
April  1,  2002  to  timely  comments  on 
fully  approved  programs.  We  will 
publish  a  notice  of  deficiency  (NOD) 
when  we  determine  that  a  deficiency 
exists,  or  we  will  notify  the  commenter 
in  writing  to  explain  our  reasons  for  not 
making  a  finding  of  deficiency.  A  NOD 
will  not  necessarily  be  limited  to 
deficiencies  identified  by  citizens  and 
may  include  any  deficiencies  that  we 
have  identified  through  our  program 
oversight. 

D.  What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

As  discussed  above,  EPA  granted  final 
interim  approval  on  November  1,  1995 
(60  FR  55460)  to  the  District's  title  V 
program.  As  stipulated  in  that 
rulemaking,  full  approval  of  the  District 
operating  permit  program  was  made 
contingent  upon  satisfaction  of  certain 
conditions.  In  response  to  EPA's  interim 
approval  action,  the  District  revised  its 
Rule  33  (operating  permit  program)  to 
remove  the  deficiencies  identified  by 
EPA.  The  District  held  a  workshop 
(November  30,  2000),  made  the  draft 
revised  rule  available  to  public  review 
and  comments  (March/April  2001),  and 
adopted  the  revisions  on  April  10,  2001. 
The  revised  program  was  submitted  to 


EPA  on  May  21,  2001.  We  have 
included  below  a  discussion  of  each  of 
the  interim  approval  deficiency  issues 
(as  enumerated  and  explained  in  EPA's 
proposed  action  in  1994  (see  59  FR 
60104)),  our  conditions  for  correction, 
and  a  summary  of  how  the  District  has 
corrected  each  of  these  deficiency 
issues.  The  Technical  Support 
Docimient  (TSD)  for  this  action  includes 
the  District's  submittal  and  details  of  the 
revisions  made. 

Issue  a.  Insignificant  activities — Rules 
33.2  and  23  provide  the  framework  for 
Ventura's  insignificant  activities 
provisions.  For  its  program  to  be  fully 
approvable,  Ventura  needed  to  provide 
a  demonstration  that  activities  classified 
as  "insignificant"  are  truly  insignificant 
and  are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
the  District  could  restrict  insignificant 
activities  to  those  that  are  not  likely  to 
be  subject  to  an  applicable  requirement 
and  emit  less  than  District-established 
emission  levels.  The  District  needed  to 
establish  separate  emission  levels  for 
HAPs  and  for  other  regulated  pollutants 
and  demonstrate  that  these  emission 
levels  are  insignificant  compared  to  the 
level  of  emissions  from  and  type  of 
units  that  are  required  to  be  permitted 
or  subject  to  applicable  requirements. 
(Reference:  40  CFR  70.4(b)(2)  and 
70.5(c)) 

District's  response  to  issue  a.  The 
District  revised  its  Rule  33  to  add  a  new 
term  under  its  Rule  33.1.10.  The  new- 
term  defines  and  specifies  "Insignificant 
Activity"  to  address  EPA's  deficiency 
issue.  "The  revision  satisfies  the  part  70 
requirements. 

issue  h.  Revision  process  for 
significant  changes  to  monitoring  terms 
and  conditions — the  definitions  of 
"minor  permit  modification"  and 
"significant  part  70  permit 
modification"  in  Rule  33.1  needed  to  be 
revised  to  ensure  that  significant 
changes  to  existing  monitoring  permit 
terms  or  conditions  are  processed  as 
significant  permit  modifications. 
(Reference:  40  CFR  70.7(e)(4)). 

District's  response  to  Issue  b.  The 
Disfrict  revised  its  Rule  33  to  address 
EPA's  requirement.  The  newly  adopted 
Rule  33. 1.1  Id  states  that  the 
modification  does  not  involve  any 
significant  change  to  any  existing 
federally-enforceable  monitoring  term  or 
condition  or  involve  any  relaxation  of 
reporting  or  recordkeeping  requirements 
in  the  part  70  permit. 

Issue  c.  Operation  of  modifications 
prior  to  permit  revision — except  in  the 
case  when  a  federally  enforceable 
permit  condition  would  prohibit  it. 
Ventura's  Rule  33.9  A.l.  allowed 
sources  to  make  significant 
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.  modifications  prior  to  receiving  a  part 
70  permit  revision.  In  order  to  be 
consistent  with  part  70,  Ventura  was 
required  to  revise  its  rule  so  that  the 
only  changes  that  may  be  operated  prior 
to  receiving  a  part  70  permit  revision  are 
those  modifications  subject  to  section 
11 2(g)  and  title  I.  parts  C  and  D  of  the 
Act.  and  those  that  are  not  prohibited  by 
the  existing  part  70  permit.  Under  part 
70,  if  a  proposed  change  does  not  meet 
these  criteria,  the  source  may  not  make 
the  change  until  the  permitting 
authority  has  revised  the  source's  part 
70  permit.  (Reference  40  CFR 
70.5(a){l)(ii)). 

District's  response  to  Issue  c.  The 
District  replaced  the  last  paragraph  of  its 
Rule  33.9.A.1  with  the  following:  "The 
protection  granted  by  this  subsection  for 
a  significant  part  70  permit  modification 
shall  not  be  applicable  unless  the 
modification  was  subject  to  section 
112(g),  or  part  C  or  D  of  title  I  of  the 
federal  Clean  Air  Act  and  the  existing 
part  70  permit  for  the  stationary  source 
does  not  prohibit  the  modification.  If 
either  of  these  conditions  is  not  met.  the 
modified  portion  of  the  stationary 
source  shall  not  be  operated  until  the 
modified  part  70  permit  is  issued." 

Issue  d.  Public  notice— VCAPCD 
needed  to  revise  Rule  33.7  B.  to  include 
notice  "by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public."  (Reference:  40  CFR  70.7(h)(1)). 

District's  response  to  Issue  d.  The 
District  added  a  new  section  to  its  Rule 
33.7.  This  new  section  (33.7.B.2.g) 
requires  the  District  to  provide  notice  by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public. 

Issue  e.  Permit  Content — Ventura's 
permit  content  requirements  are  found 
in  Rules  33.3  and  33.9.  At  the  time  of 
interim  approval,  these  regulatory 
provisions  adequately  addressed  nearly 
all  of  the  part  70  requirements.  Certain 
elements  (e.g..  §§  70.6(a)(3)(ii)(B)  and 
70.6(a)(6)(i)),  are  more  fully  detailed  in 
the  General  Part  70  Permit  conditions, 
which  were  submitted  in  Appendix 
B.2.b.  of  Ventura's  part  70  program 
submittal.  Ventura  needed  to  establish  a 
binding  requirement  that  the  General 
Part  70  Permit  Conditions  will  be 
included  in  all  part  70  permits.  Ventura 
could  accomplish  this  by  modifying  its 
regulation  to  reference  the  general 
conditions  that  were  submitted  and 
approved  by  EPA,  or  by  more  fully 
addressing  the  conditions  within  the 
regulation.  (Reference:  40  CFR  70.6(a)). 

District  s  response  to  Issue  e.  The 
District  significantly  revised  Sections  A 
and  B  of  its  Rule  33.3  to  incorporate 
EPA's  requirements.  For  example.  Rule 
33.3.A.3  now  requires  conditions  that 
establish  all  applicable  emissions 


monitoring  and  analysis  procediu-es, 
emissions  test  methods  or  continuous 
monitoring  equipment  required  under 
all  applicable  requirements,  and  related 
recordkeeping  and  reporting 
requirements.  It  also  requires,  as 
necessary,  conditions  concerning  the 
use,  maintenance,  and,  where 
appropriate,  installation  of  monitoring 
equipment  or  methods.  Further,  all 
applicable  recordkeeping  and 
monitoring  requirements  must  include 
details  such  as  date,  place  and  time  of 
sampling  or  measurements. 

Issue  /.  Recordkeeping  requirements — 
VCAPCD  needed  to  revise  the  permit 
content  requirements  of  Rule  33.3  to 
provide  adequate  specificity  with  regard 
to  the  applicable  recordkeeping 
requirements.  (Reference:  40  CFR 
70.6(a)(3)(C)(ii)). 

District's  response  to  Issue  f.  The 
District  incorporated  all  of  the  above 
requirements  in  Rule  33.3.A.3.  For 
example,  the  rule  now  specifies  that 
permits  incorporate  all  applicable  data 
such  as: 

•  Date,  place  as  defined  in  the  permit, 
and  time  of  sampling  or  measurements; 

•  Date(s)  analyses  were  performed; 

•  Company  or  entity  that  performed 
the  analyses; 

•  Analytical  techniques  or  methods 
used; 

•  Results  of  such  analyses;  and 

•  Operating  conditions  as  existing  at 
the  time  of  sampling  or  measurements. 

Support  information  includes  all 
calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
and  copies  of  all  reports  required  by  the 
part  70  permit. 

Issue  g.  Emissions  trading  under 
applicable  requirements — Ventura 
County  needed  to  add  emissions  trading 
provisions  consistent  with  §  70.6(a)(10), 
which  requires  that  trading  must  be 
allowed  where  an  applicable 
requirement  provides  for  trading 
increases  and  decreases  without  a  case- 
by-case  approval.  (Reference  40  CFR 
70.6(a)(10)). 

District's  response  to  Issue  g.  The 
District  included  EPA's  requirement  in 
its  Rule  33.3.A.6,  which  states  that: 
"Applicable  conditions  for  allowing 
trading  under  a  voluntary  emission  cap 
accepted  by  the  permittee,  and  for 
allowing  trading  under  applicable 
requirements  to  the  extent  that  such 
requirements  provide  for  trading 
emissions  without  a  case  by  case 
approval  of  each  trade.  Such  conditions 
shall  include  all  terms  required  under 
section  A  of  this  rule  to  determine 
compliance  and  shall  meet  all 
applicabre  requirements." 


Issue  h.  Compliance  schedule — At  the 
time  of  interim  approval,  Rule  33.3  B.2, 
which  requires  that  a  schedule  of 
compliance  be  included  in  the  permit, 
did  not  create  an  explicit  link  with  Rule 
33.9  B.4.,  which  details  the  contents  of 
a  compliance  schedule.  Thus,  VCAPCD 
needed  to  revise  Rule  33.3's  permit 
content  requirements  to  ensure  that  all 
elements  of  the  compliance  schedule 
under  §  70.5(c)  are  incorporated  into  the 
permit.  (Reference:  40  CFR  70.6(c)(3), 
70.6(c)(4)). 

District's  response  to  Issue  h.  The 
District  revised  its  Rule  33.3  to  include 
EPA's  requirements.  Rule  33.3.A.8  now 
requires  that  if  the  stationary  source  is 
not  in  compliance  with  any  federally- 
enforceable  requirement,  it  must  have  a 
schedule  of  compliance  that  is  approved 
by  the  District  Hearing  Board,  meets  all 
requirements  of  Rule  33.2.A.7,  and 
includes  a  condition  that  requires 
submittal  of  a  progress  report  on  the 
schedule  of  compliance  at  least 
semiannually. 

Issue  i.  EPA  notification  of 
operational  flexibility  changes — Rule 
33.5.D  needed  to  be  revised  to 
incorporate  EPA  notification  of  changes 
made  under  the  operational  flexibility 
provisions,  either  by  providing  for  it 
within  the  regulation,  or  by  making  the 
general  permit  conditions,  which  do 
specify  EPA  notification,  required 
elements  of  each  permit.  (Reference  40 
CFR  70.4(b){14)(ii)). 

District's  response  to  Issue  i.  The 
District  revised  the  first  paragraph  of  its 
Rule  33.4.D  to  reflect  EPA's 
requirements.  The  revised  paragraph  is 
as  follows:  "The  owner  or  operator  of 
any  stationary  source  required  to  obtain 
a  part  70  permit  will  be  allowed  to 
contravene  an  express  part  70  permit 
condition  with  30  days  written 
notification  to  both  EPA  and  the  District 
unless  the  District  objects  in  writing  to 
the  change  within  the  30  day  notice 
period." 

Issue  j.  State-wide  agricultural 
permitting  exemption — one  of  EPA's 
conditions  for  full  title  V  program 
approval  was  the  California 
Legislature's  revision  of  the  Health  and 
Safety  Code  to  eliminate  the  provision 
that  exempts  "any  equipment  used  in 
agricultural  operations  in  the  growing  of 
crops  or  the  raising  of  fowl  or  animals" 
bora  the  requirement  to  obtain  a  permit. 
See  California  Health  and  Safety  Code 
section  42310(e).  Even  though  the  local 
Districts  have,  in  many  cases,  removed 
the  title  V  exemption  for  agricultural 
sources  firom  their  own  rules,  the  Health 
and  Safety  Code  has  not  been  revised  to 
eliminate  this  provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption.  EPA 
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believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer.  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Divisioii,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V.  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
elifliinate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
deferral  period,  we  expect  to  develop 
the  program  infrastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 


operators  and  agricultural  organizations, 
as  well  as  EPA,  other  Federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

E.  What  Is  Involved  in  This  Proposed 
Action? 

Today,  we  are  proposing  to  fully 
approve  the  District's  revised  Rule  33 
(operating  permit  program).  We  have 
determined  that  the  revisions  made  by 
the  District  remove  the  deficiencies 
identified  by  us  in  1995.  We  will  make 
our  final  decision  on  our  proposal  after 
considering  public  comments  submitted 
during  the  30-day  period  from  this 
publication  date. 

II.  Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  District 
submittal  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  are  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  19,  2001. 


Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federahsm" 
(64  FR  43255,  August  10.  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law. 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23.  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
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provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note]  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11,  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  01-26421  Filed  10-18-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[CA  047-OPP;  FRL-7087-4] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program; 
lAonterey  Bay  Unified  Air  Pollution 
Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  fully 
approve  the  operating  permits  program 
submitted  by  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  based  on  the  revisions 
submitted  on  May  9,  2001,  which 
satisfactorily  address  the  program 
deficiencies  identified  in  EPA's  October 


6, 1995  Interim  Approval  Rulemaking. 
In  addition,  EPA  is  proposing  to 
approve,  as  a  Title  V  operating  permit 
program  revision,  changes  to  District 
Rule  218,  Title  V:  Federal  Operating 
Permits,  adopted  by  MBUAPCD  on 
February  21,  1996  and  March  26.  1997. 
The  MBUAPCD  operating  permit 
program  was  submitted  in  response  to 
the  directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jurisdiction.  EPA 
granted  interim  approval  to 
MBUAPCD's  operating  permit  program 
on  October  6, 1995.  MBUAPCD  revised 
its  program  to  satisfy  the  conditions  of 
the  interim  approval  and  this  action 
approves  those  revisions. 
DATES:  Written  comments  on  today's 
proposal  must  be  received  by  November 
19,  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Gerardo 
Rios,  Acting  Chief,  Permits  Office,  Air 
Division  (AIR-3),  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco, 
California,  94105.  You  can  inspect 
copies  of  the  MBUAPCD  submittal,  and 
other  supporting  documentation 
relevant  to  this  action,  during  normal 
business  hours  at  EPA  Region  9.  Air 
Division,  75  Hawthorne  Street.  San 
Francisco,  California,  94105. 

You  may  also  see  copies  of  the 
submitted  Title  V  program  at  the 
following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey  CA  93940 

A  courtesy  copy  of  MBUAPCD's  title 
V  rule.  Rule  218,  may  be  available  via 
the  Internet  at  http://www.arb.ca.gov/ 
drdb/mbu/cur.htm.  However,  the 
version  of  District  Rule  218  at  the  above 
internet  address  may  be  different  from 
the  version  submitted  to  EPA  for 
approval.  Readers  are  cautioned  to 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
to  EPA  for  approval  (April  18,  2001). 
The  official  submittal  is  available  only 
at  the  three  addresses  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Kohn,  EPA  Region  IX.  at  (415) 
744-1238  or  kohn.roger@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 


What  is  being  addressed  in  this  document? 
Are  there  other  issues  with  the  program? 
What  are  the  program  changes  that  EPA  is 

proposing  to  approve? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operating  Permit  Program? 

The  CAA  Amendments  of  1990 
required  all  state  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 
pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA.  The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  (  NOx). 
or  particulate  matter  (PMIO);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically  . 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
criteria  outlined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  state  revising  its  program  to  correct 
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the  deficiencies.  Because  the  MBUAPCD 
operating  permit  program  substantially, 
but  not  hilly,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
the  program  in  a  rulemaking  published 
on  October  6,  1995  (60  FR  52332).  The 
interim  approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  MBUAPCD  program  to  receive 
full  approval.  Since  that  time, 
MBUAPCD  has  submitted  one  revision 
of  its  interimly  approved  operating 
permit  program,  on  May  9,  2001.  This 
Federal  Register  document  describes 
the  changes  that  have  been  made  to  the 
MBUAPCD  operating  permit  program 
since  interim  approval  was  granted. 

To  solicit  citizens  comments  on  the 
operating  permit  programs,  on 
December  11,  2000.  EPA  published  a 
document  to  announce  a  90-day 
comment  period  for  members  of  the 
public  to  identify  deficiencies  they 
perceive  exist  in  State  and  local  agency 
operating  permits  programs  (see  65  FR 
77376).  The  deficiencies  the  public 
claims  exist  could  be  either  deficiencies 
in  the  substance  of  the  approved 
program  or  deficiencies  in  how  a 
permitting  authority  is  implementing  its 
program.  Where  EPA  agrees  that  there  is 
deficiency,  it  will  publish  a  notice  of 
deficiency  on  or  before  December  1 , 
2001,  and  establish  a  time  frame  for  the 
permitting  authority  to  take  action  to 
correct  the  deficiency. 

Are  There  Other  Issues  With  the 
Program? 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001  (65  FR 
32035).  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
document  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  document. 

EPA  received  a  comment  letter  from 
one  person  on  what  he  believes  to  be 
deficiencies  with  respect  to  Title  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1 ,  2001 .  As  stated  in  the 
Federal  Register  document  published 
on  December  11,  2000.  (65  FR  77376) 
EPA  will  respond  by  December  1,  2001 
to  timely  public  comments  on  programs 


that  have  obtained  interim  approval: 
and  EPA  will  respond  by  April  1 ,  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  A  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

What  Are  the  Program  Changes  That 
EPA  Is  Proposing  To  Approve? 

A.  Changes  Required  to  Receive  Full  Program 
Approval 

B.  Other  Changes 

A.  Changes  Required  To  Receive  Full 
Program  Approval 

As  stipulated  in  the  October  6, 1995 
rulemaking,  full  approval  of  the 
MBUAPCD  operating  permit  program 
was  made  contingent  upon  correction  of 
deficiencies  identified  by  EPA. 
MBUAPCD  corrected  all  of  these 
deficiencies  in  the  revised  title  V 
program  submitted  to  EPA  on  May  9, 
2001 .  The  corrections  consist  of  the 
addition  of  new  rule  language,  the 
deletion  of  problematic  old  rule 
language,  or  in  one  case,  a  commitment 
in  the  May  9,  2001  submittal  to  revise 
Rule  218  upon  being  notified  by  EPA  of 
an  application  by  an  affected  tribe  for 
state  status.  The  deficiencies  identified 
by  EPA  when  interim  approval  of  the 
MBUAPCD  title  V  program  was  granted, 
as  well  as  the  corrections  made  by 
MBUAPCD  to  address  these 
deficiencies,  are  summarized  below. 
The  Technical  Support  Document  (TSD) 
in  the  Docket  for  this  rulemaking 
contains  the  full  text  of  EPA's 
description  of  each  deficiency  in  the 
1995  rulemaking,  as  well  as  complete 
descriptions  of  how  MBUAPCD 
corrected  the  deficiencies,  including  the 
revised  rule  language. 

(1)  Acid  rain  sources  and  solid  waste 
incineration  units  are  required  to  obtain 
a  permit  pursuant  to  section  129(e)  of 
the  Act  and  may  not  be  exempted  from 
the  requirement  to  obtain  a  title  V 
permit,  in  accordance  with  40  CFR 
70.3(b). 

MBUAPCD  revised  Rule  218  so  that  it 
no  longer  exempts  these  types  of 
sources  from  the  requirement  to  obtain 
a  title  V  permit.  Under  the  revised  rule, 
these  sources  must  obtain  title  V 
permits  even  if  they  otherwise  qualify 
for  one  of  the  exemptions  listed  in  Rule 
218. 

(2)  Revise  the  definition  of 
"Administrative  Permit  Amendments." 


40  CFR  70.7(d)(l)(iii)  and  40  CFR 
70.7(e)(4)). 

MBUAPCD  revised  this  definition, 
which  now  states  that  an  administrative 
amendment  "requires  more  frequent 
monitoring  or  reporting  requirements 
for  the  stationar)' source.  *   *   *"This 
definition  distinguishes  administrative 
amendments  from  permit  modifications 
that  increase  monitoring  or  reporting 
requirements,  which  must  be  processed 
as  significant  permit  modifications. 

(3)  Revise  the  definition  of  "Federally 
Enforceable  Requirement"  to  be 
consistent  with  40  CFR  70.2. 

MBUAPCD  revised  this  definition  so 
that  instead  of  referring  to  "District 
prohibitory  rules  that  are  in  the  State 
Implementation  Plan  (SIP),"  it  now 
refers  to  "any  standard  or  other 
requirement  provided  for  in  the  State 
Implementation  Plan  (SIP)  approved  or 
promulgated  by  USEPA.  ' 

(4)  Revise  of  the  definition  of  "Minor 
Permit  Modification"  to  require  that  a 
minor  permit  modification  may  not 
establish  or  change  a  permit  condition 
used  to  avoid  a  federally  enforceable 
requirement  to  which  the  source  would 
otherwise  be  subject,  in  accordance  with 
40CFR70.7(e)(2)(i)(A)(4). 

MBUAPCD  revised  this  definition  so 
that  a  permit  modification  that  would 
"establish  or  change  any  permit 
condition  used  to  avoid  a  federally 
enforceable  requirement  to  which  the 
source  would  otherwise  be  subject" 
cannot  be  processed  as  a  minor  permit 
modification. 

(5)  Require  the  compliance  . 
certification  within  the  permit 
application  to  indicate  the  source's 
compliance  status  with  any  applicable 
enhanced  monitoring  and  compliance 
certification  requirements  of  the  Act,  in 
accordance  with  40  CFR  70.5(c)(9)(iv). 

MBUAPCD  revised  the  permit 
application  section  of  Rule  218  to 
require  that  permit  applications  include 
"a  description  of  the  compliance  status 
of  each  emissions  unit  within  the 
stationary  source  with  respect  to 
federally  enforceable  requirements 
including  any  applicable  enhanced 
monitoring  and  compliance  certification 
requirements  of  the  Act." 

(6)  Revise  the  application  compliance 
certification  requirement  to  be 
consistent  with  40  CFR  70.5(c)(8)(iii)(C). 

MBUAPCD  has  modified  Rule  218  by 
incorporating  the  exact  language  of  40 
CFR  70.5(c)(8)(iii)(C). 

(7)  Provide  a  demonstration  that 
activities  that  are  exempt  from  title  V 
permitting  are  truly  insignificant  and 
are  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively. 
Rule  218  may  restrict  the  exemptions  to 
activities  that  are  not  likely  to  be  subject 
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to  an  applicable  requirement  and  emit 
less  than  District-established  emission 
levels  (40  CFR  70.5(c)  and  40  CFR 
70.4(b)(2)). 

MBUAPCD  added  a  new  definition  of 
"insignificant  activity"  to  Rule  218  that 
establishes  emission  levels  that  are  used 
to  determine  whether  or  not  an  activity 
qualifies  as  insignificant.  The  emission 
levels  are  two  tons  per  year  of  any 
criteria  pollutant,  and  the  lesser  of  1 ,000 
pounds  per  year,  the  section  112(g)  de 
minimis  levels,  or  other  Title  I 
significant  modification  levels  for 
Hazardous  Air  Pollutants  and  other 
toxics  as  identified  in  40  CFR 
52.21(b)(23){i).  EPA  and  the  EHstrict 
agree  that  an  activity  that  is  subject  to 
a  source-specific  applicable  requirement 
does  not  qualify  as  insignificant,  even  if 
its  emissions  are  less  than  the  District- 
established  emission  levels. 

(8)  Revise  Rule  218  to  provide  that  the 
APCO  shall  also  give  public  notice  "by 
other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public," 
in  accordance  with  40  CFR  70.7(h)(1). 

MBUAPCD  revised  Rule  218,  which 
now  states  that  the  "notification  shall  be 
published  in  at  least  one  newspaper  of 
general  circulation  within  the  District 
and  by  other  means  if  necessary  to 
assure  adequate  notice  to  the  affected 
public.  *   •   •" 

(9)  Revise  Rule  218  to  include  the 
contents  of  the  public  notice  as 
specified  by  40  CFR  70.7(h)(2). 

MBUAPCD  revised  Rule  218  to 
explicitly  require  that  the  information 
required  by  40  CFR  70.7(h)(2)  be 
included  in  each  public  notice  of  the 
District's  intent  to  issue,  significantly 
modify,  or  renew  a  permit.  This  section 
of  part  70  requires  that  public  notices 
identify  specific  information,  including 
the  affected  facility,  the  name  and 
address  of  the  permittee,  the  activities 
involved  in  the  permitting  action,  and 
name,  address,  and  telephone  number  of 
a  person  whom  citizens  may  contact  for 
additional  information. 

(10)  Revise  Rule  218  to  provide  that 
the  District  shall  keep  a  record  of  the 
commenters  and  of  the  issues  raised 
during  the  public  participation  process 
so  that  the  Administrator  may  fulfill  her 
obligation  to  determine  whether  a 
citizen  petition  may  be  granted  (40  CFR 
70.7(h)(5)). 

MBUAPCD  added  new  language  to 
Rule  218  that  states  that  the  "APCO 
shall  keep  a  record  of  the  commenters 
and  of  the  issues  raised  during  the 
public  participation  process  so  that  the 
Administrator  of  the  USEPA  may  fulfill 
their  obligation  to  determine  whether  a 
citizen  petition  may  be  granted." 

(11)  Revise  Rule  218  to  provide  EPA 
with  an  additional  45  davs  to  review  a 


permit  that  the  District  proposes  to  issue 
that  has  been  revised  as  a  result  of 
comments  received  fi'om  the  public 
during  concurrent  public  and  EPA 
review  of  the  proposed  permit  (40  CFR 
70.8(a)(1)). 

MBUAPCD  added  new  language  to 
Rule  218  that  states  that  "If  the  permit 
is  revised  due  to  comments  received 
from  the  public,  the  revised  permit  will 
be  forwarded  to  USEPA  for  an 
additional  45-day  review  period." 

(12)  Revise  Rule  218  to  define  and 
provide  for  giving  notice  to  affected 
states  per  40  CFR  70.2  and  70.8(b). 
Alternatively,  MBUAPCD  may  make  a 
commitment  to:  (1)  Initiate  rule 
revisions  upon  being  notified  by  EPA  of 
an  application  by  an  affected  tribe  for 
state  status,  and  (2)  provide  affected 
state  notice  to  tribes  upon  their  filing  for 
state  status  (i.e.,  prior  to  Monterey's 
adopting  affected  state  notice  rules). 

MBUAPCD  addressed  this  deficiency 
by  making  a  formal  commitment  in  its 
May  9,  2001  submittal  of  its  title  V 
program  to  EPA  to  revise  Rule  218  upon 
notification  by  EPA  of  an  affected  state 
within  50  miles  of  the  District. 

(13)  Revise  Rule  218  to  require  that 
permits  shall  be  reopened  under 
specific  circumstances  as  required  by  40 
CFR  70.7(f). 

MBUAPCD  revised  Rule  218  to 
require  that  permits  be  reopened  under 
specific  circumstances  described  in  the 
Rule,  which  are  based  on  the 
requirements  in  40  CFR  70.7(f). 

(14)  Revise  Rule  218  to  provide, 
consistent  with  40  CFR  70.7(e)(2)(iv), 
that  the  District  shall  take  action  on  a 
minor  permit  modification  application 
within  90  days  of  receipt  of  the 
application  or  15  days  after  the  end  of 
the  45-day  EPA  review  period, 
whichever  is  later. 

MBUAPCD  revised  Rule  218  to 
incorporate  these  time  frames. 

(15)  Revise  Rule  218  to  specify  the 
possible  actions  that  may  be  taken  on  a 
minor  permit  modification  application 
(40  CFR  70.7(e)(2)(iv)). 

MBUAPCD  added  new  language  to 
Rule  218  that  describes  four  possible 
actions  that  may  be  taken  on  a  minor 
permit  modification.  The  possible 
actions  include  issuing  the  permit 
modification,  denying  the  application, 
determining  that  the  application  must 
be  processed  according  to  significant 
modification  procedures,  or  revising  the 
draft  permit  modification  and 
submitting  it  to  EPA  as  a  proposed 
permit  modification. 

(16)  The  California  Legislature  must 
revise  state  law  to  eliminate  the 
exemption  of  agricultural  production 
sources  fiom  the  requirement  to  obtain 
a  title  V  permit. 


One  of  EPA's  conditions  for  full  title 
V  program  approval  was  the  California 
Legislature's  revision  of  the  Health  and 
Safety  Code  to  eliminate  the  provision 
that  exempts  "any  equipment  used  in 
agricultural  operations  in  the  growing  of 
crops  or  the  raising  of  fowl  or  animals" 
from  the  requirement  to  obtain  a  permit. 
See  California  Health  and  Safety  Code 
section  42310(e).  Even  though  the  local 
Districts  have,  in  many  cases,  removed 
the  title  V  exemption  for  agricultural 
sources  from  their  own  rules,  the  Health 
and  Safety  Code  has  not  been  revised  to 
eliminate  this  provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  ginning  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19,  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultural  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  title  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricultural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a . 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  During  the 
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deferral  period,  we  expect  to  develop 
the  program  infi^structure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 
program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  fi'om 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  firom  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agriculture  to  better 
address  the  impact  of  agricultural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  fiame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period. 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary'  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determination  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

B.  Other  Changes 

MBUAPCD  adopted  revisions  to 
District  Rule  218,  Title  V:  Federal 
Operating  Permits,  on  February'  21, 
1996,  March  26, 1997,  and  April  18, 
2001 .  These  revisions  are  unrelated  to 
the  rule  revisions  made  to  address 
interim  approval  deficiencies,  which  are 
described  in  section  A  above.  With  two 
exceptions,  EPA  is  proposing  to  approve 
the  rule  changes  made  by  MBUAPCD  in 
1996,  1997.  and  2001.  The  changes  that 
we  are  proposing  to  approve  are 
summarized  below.  EPA  is  not  taiung 
action  at  this  time  on  MBUAPCD's 
revision  of  the  definition  of  "major 
souroe"  in  Rule  218  and  the  effective 


date  of  revised  Rule  218.  The  reader 
should  refer  to  the  TSD  for  additional 
information  on  the  nature  of  the  rule 
changes  EPA  is  proposing  to  approve 
and  the  basis  for  EPA's  proposed 
approval,  as  well  as  EPA's  reasons  for 
not  taking  action  on  the  definition  of 
"major  source"  and  the  effective  date 
change.  EPA  is  proposing  to  approve  the 
following  changes  to  Rule  218: 

•  Replace  the  term  "reactive  organic 
compounds"  with  "volatile  organic 
compounds"  (Sections  2.2.4  and  4.3.4) 
and  refer  to  District  Rule  101. 

•  Delete  the  definitions  for 
"halogenated  hydrocarbons"  and 
"reactive  organic  compound". 

•  Add  a  permit  shield  provision. 
(Section  4.4) 

What  Is  Involved  in  This  Proposed 
Action? 

The  EPA  proposes  full  approval  of  the 
operating  permits  program  submitted  by 
MBUAPCD  based  on  the  revisions 
submitted  on  May  9,  2001,  which 
satisfactorily  address  the  program 
deficiencies  identified  in  EPA's  October 
6,  1995  Interim  Approval  Rulemaking. 
See  60  FR  52332. 

Request  for  Public  Conunent 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the 
MBUAPCD  submittal  and  other 
supporting  documentation  used  in 
developing  the  proposed  full  approval 
are  contained  in  docket  files  maintained 
at  the  EPA  Region  9  office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  proposed  full 
approval.  The  primary  purposes  of  the 
docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  approval  process,  and 
(2)  to  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  in  writing  by 
November  19,  2001. 

Administrative  Requirements 

Under  Executive  Order  1 2866. 
■'Regulator\'  Planning  and  Review"  (58 
FR  51735.  October  4, 1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 


imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255,  August  10.  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  .state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  From 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885,  April  23.  1997)  or 
Executive  Order  13211,  ""Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001 ).  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq..  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 


53182 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001  /  Proposed  Rules 


State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  failure  to  use  VCS.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program  ,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11.  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator.  Region  IX. 
|FR  Doc.  01-26416  Filed  10-18-01;  8:45  anil 

B!UJNG  CODE  6560-50-l>  ' 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7514] 

Proposed  Flood  Elevation 
Determinations  ' 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  ofHce  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
&re  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings^uilt  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

Thi^  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 


Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Aulhority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  .3  CFR. 
1978  Comp..  p.  329:  ETO.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


City /town/county 


Source  of  flooding 


Location 


#Deptfi  in  feet  above 

ground.  Elevation  in  feet 

(•NGVD) 

(•NAVD) 


-L 


Existing 


Modified 


Alabama 


Baldwin  County 
(Unincorporated 
Areas) 


Fisti  River 


Approximately    420    feet    upstream    of 
Tfireemile  Creek. 


>105 


•104 
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State 


City/town/county  Source  of  flooding 


Location 


#Oeptti  in  feet  atwve 

ground  Elevation  in  feet 

(•NGVD) 

(•NAVD) 


Existing 


Modified 


None 

•35 

None 

•6 

None 

None 


•  17 


I  At  the  upstream  side  of  US    Route  51 
!      (Stale  Highway  59). 

Perone  Branch  At  confluence  with  Fish  River 

I  At  State  Highway  59  

Styx  River ,  At  confluence  with  Perdido  River  

I  At  Brady  Road  (Truck  Route  17) 

Mobile  Bay  Approximately  200  feet  south  of  intersec- 
tion of  Fort  Morgan  Road  and  Dune 
I      Drive. 
Approximately  0  6  mile  west  of  the  inter- 
section   of    Main    Street   and    Bel   Air 
Drive 
Bon  Secour  Bay {  Southeast  corner  of  Intersection  of  Vet- 
erans Road  and  State  Route  180 
Approximately  300  feet  west  of  the  inter- 
section of  Bay  Road  North  and  Beach 
Road 

Gulf  of  Mexico At   intersection   of   Ono   Boulevard   and 

Pompano  Key  Drive 
j  Approximately  500  feet  south  of  the  inter- 
section of  Ponce  de  Leon  Court  and 
j      Choctow  Road 

Perdido  Bay  !  Approximately  250  feet  northwest  of  the 

;      intersection  of  Magnolia  Street  and  Mo- 
I     bile  Avenue 

I  Approximately  1  1  miles  east  of  the  inter- 
section of  Boykin  Boulevard  and  Aza- 
lea Street 
Wolf  Bay Approximately  500  feet  south  of  the  inter- 
section of  State  Route  95  and  East 
I      Quarry  Dnve 
Approximately  0.9  mile  north  of  tt>e  inter- 
section of  Gulf  Bay  Road  and  Wolf  Bay 
Terrace 
Weeks  Bay Approximately  1.000  feet  south  of  inter- 
section of  Yupon  Lane  and  Gavin  Lane. 
Approximately  500  feet  west  of  intersec- 
tion of  Yupon  Lane  and  Gavin  Lane 
Oyster  Bay  j  Approximately  2.750  feet  north  of  inter- 
section of  Old  Fort  Morgan  Trail 
!  Approximately  0  6  mile  north  of  intersec- 
tion of  Quail  Run  and  Oyster  Bay  Lane 
Maps  available  for  inspection  at  the  Baldwin  County  Building  Department,  201  East  Section  Street,  Bay  Minette,  Alabama 
Send  comments  to  Mr.  Joe  Faust,  Chairman  of  the  Baldwin  County  Commission,  P.O  Box  1488,  Bay  Minette,  Alabama  36507 


10 


13 


None 


12 


None 


•8 


None 


•8 


•10 


•12 


None  ! 


10 


-Alabama 


Elmore  County  (Un- 
incorporated 
Areas). 


Tributary  to  Mill  Creek 


Alabama  River 


Tallapoosa  River 


At  a  point  approximately  1,000  feet  up-  None 

stream    of   the    confluence    with    Mill 
Or©©k. 

At  a  point  approximately  2,500  feet  up-  None 

stream    of    the    confluence    with    Mill  | 
Creek  i 

Approximately  950  feet  downstream  of  None 

Interstate  31 . 

Approximately  3,700  feet  downstream  of  None 

the  confluence  of  Tallapoosa  River 

Approximately  3  3  miles  River  upstream  None 

of  tfie  confluence  of  Gravel  Pit  Creek 

Approximately  4.6  mites  downstream  of  None 

ttie     confluence     of     Chut)behatchee 
Creek  i 

Maps  available  for  inspection  at  ttie  Office  of  the  Elmore  County  Engineer,  155  County  Shop  Road,  Wetumpka.  Alabama 

Send  comments  to  Mr.  Don  Whorton,  Chairman  of  the  Board  of  Elmore  County  Commissioners,  100  Commerce  Street, 
Wetumpka.  Alabama  36092. 


•196 

•34 
•145 

•9 
•77 

•7 


•19 

•9 

•  15 

•7 

•  15 


•9 
•5 
•9 

•11 

•11 
•10 
•14 


•204 

•214 

•161 
•  168 
•169 

•176 

Room  207, 


Connecticut 


Enfield  (Town), 
Hartford  County. 


Waterworks  Brook 


Approximately   140  feet  downstream  of  *55 

breached  dam  ! 

Approximately  500  feet  upstream  of  Elm  I  "121 

Avenue.  i 


•54 

•124 
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State 


City/towa'county 


Source  of  flooding 


Location 


#Deptfi  in  feet  above 

ground.  Elevation  in  feet 

CNGVD) 

(•NAVD) 


Existing 


Modified 


Terry  Brook  At  the  confluence  with  the  Scantic  River 

I  Approximately    250    feet    upstream    of 
Somers  Road. 

Maps  available  for  inspection  at  the  Enfield  Town  Engineer's  Office,  820  Enfield  Street,  Enfield,  Connecticut. 
Send  comments  to  Mr.  Scott  Shanley,  Enfield  Town  Manager,  820  Enfield  Street,  Enfield,  Connecticut  06082-2997 


None 
None 


•117 
•204 


Connecticut  

Marlborough              '  Blackledge  River  

(Town).  Hartford    , 

Approximately  2.620  feet  upstream  of 
West  Road. 

•351 

•352 

County. 

Approximately    550    feet    upstream    of 

None 

•384 

• 

Jones  Hollow  Bridge 

Fawn  Brook  

Approximately    210    feet    upstream    of 

South  Main  Street. 
Approximately   2,925   feet   upstream   of 

South  Main  Street. 

'179 
None 

•180 
•193 

Unnamed  Tributary  of 

At  confluence  with  Dickinson  Creek 

None 

•419 

Dickinson  Creek. 

A  point  approximately  660  feet  upstream 
of  State  Route  2. 

None 

•423 

Maps  available  for  inspection  at  the  Marfborough  Town  Planner's  Office,  Town  Hall,  26  North  Main  Street,  Marlborough,  Connecticut. 
Send  comments  to  Mr.  Howard  Dean,  Jr.,  Town  of  Marlborough  First  Selectman,  Town  Hall,  26  North  Main  Street,  P  O.  Box  29,  Marlborough, 
Connecticut  06447. 


T- 


Florida 


Daytona  Beach 
(City)  Volusia 
County. 


Eleventh  Street  Canal At  confluence  with  Tomoka  River 


Eleventh  Street  Canal 
Tributary  1^  2. 


Eleventh  Street  Canal 
Tnbutary  No.  2A. 


Approximately   2,810   feet   upstream   of 

Clyde  Morris  Boulevard  North. 
At  confluence  with  Eleventh  Street  


Approximately  2,800  feet  2  upstream  of 

LPGA  Boulevard. 
Just  upstream  of  Clyde  Morris  Boulevard 

North. 
At  confluence  of  Eleventh  Street  Canal 

Tributary  No  2A. 
At  confluence  with  Eleventh  Street  Canal 

Tributary  No.  2. 
Approximately   2,600   feet   upstream   of 
j     confluence  with  Eleventh  Street  Canal 
i      Trilxitary  No.  2. 

Shooting  Range  Canal j  At  confluence  with  Tomoka  River ^12  •IS 

i  At  a  point  just  upstream  of  Clyde  Morris  '26  '26 

Boulevard  North. 
Maps  available  for  inspection  at  the  Crty  of  Daytona  Beach  Public  Wori<s  Complex.  Engineering  Department.  950  Bellevue  Avenue,  Daytona 

Beach.  Florida. 
Send  comments  to  Mr.  Carey  F.  Smith.  Daytona  Beach  City  Manager,  P.O.  Box  2451,  Daytona  Beach.  Florida  32115. 


•15 

None 
•27 
•28 
•28 
•28 
•28 
•29 


•16 

•26 
•26 
•26 
•26 
•26 
•26 
•26 


Ftorida 


Ormond  Beach 
(City).  Volusia 
County. 


Eleventh  Street  Canal 
Tnbutary  No.  2. 


At  confluence  with  Eleventh 


Approximately  2,800  feet  2  upstream  of  *28  '26 

LPGA  Boulevard. 
Just  upstream  of  Clyde  Moms  Boulevard  *28  '26 

North. 
At  confluence  of  Eleventh  Street  Canal  *28  ^26 

Tritxjtary  No.  2A. 
At  confluence  with  Eleventh  Street  Canal  '28  ^26 

Tributary  No.  2 
Approximately   2,600   feet   upstream   of  '29  '26 

confluence  with  Eleventh  Street  Canal 

Tritxjtary  No.  2. 
Maps  available  for  inspection  at  ttie  City  of  Ormond  Beach  Planning  Department.  Room  104,  22  South  Beach  Street.  Ormond  Beach,  Ftorida 
Send  comments  to  Mr.  Ted  MacLeod,  City  of  Ormond  Beach  Interim  Manager.  P.O.  Box  277,  Ormond  Beach,  Ftorida  32175-0277. 


Eleventh  Street  Canal 
Tributary  No.  2A. 


•27 


•26 


Ftorida.. 


Volusia  County 
(Unincorporated 
Areas). 


Eleventh  Street  Canal 
Tributary  No  2. 


At  confluence  with  Eleventh  Street 


•27 


•26 
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Location 


I      #Depth  in  feet  atxive 

ground.  Elevation  in  feet 
I  CNGVD) 

I  ("NAVD) 


Existing 


Modified 


Eleventh  Street  Canal 
Tributary  No.  2A. 


I 


Approximately    2.800    feet    upstream    of 

LPGA  Boulevard 
Just  upstream  of  Clyde  Morris  Boulevard 
North  At  oonfluence  of  Eleventh  Street 
Canal  Tributary  No  2A. 
At  confluence  with  Eleventh  Street  Canal 
Tributary  No.  2. 
j  Approximately   2.600   feet   upstream   of 
confluence  with  Eleventh  Street  Canal 
I     Tributary  No.  2. 

Shooting  Range  Canal <  At  confluence  with  Tomoka  River 

I  At  a  point  just  upstream  of  Clyde  Morris 
I      Boulevard  North 

Maps  available  for  inspection  at  the  Volusia  County  Emergency  Operations  Center.  49  Keyton  Dnve.  Daytona.  Florida 
Send  comments  to  Ms  Cynthia  Coto,  Volusia  County  Manager,  123  West  Indiana  Avenue,  Deland.  Flonda  32720-4612. 


•28 
•28 

•28 
•29 


•12 

•28  1 


Florida 


Jupiter  Island 
(Town),  Martin 
County. 


Atlantk:  Ocean 


Approximately  0.94  mile  east  of  intersec- 
tion  of   Suddard   Drive   and   Williams 
Drive. 
Approximately  1.32  miles  north-northwest  ; 
of  intersection  of  Beach  Road  and  Har-  i 
mony  Avenue  I 

Maps  available  for  inspection  at  the  Jupiter  Town  Hall,  Building  Department,  103  Bunker  Hill  Road,  Holje  Sound  Flonda. 
Send  comments  to  Mr.  James  R.  Spurgeon,  Jupiter  Island  Town  Manager,  P.O.  Box  7,  Hobe  Sound,  Flonda  33475-0007. 


•10 


•10 


•26 
•26 

•26 
•26 


•13 
•26 


•13 
•6 


Florida 

Martin  County  (Un- 
incorporated 
Areas). 

Bessey  Creek 

Approximately  1,100  feet  downstream  of 
Andrews  Dnve 

•7 

•8 

Danforth  Creek 

At  84th  Avenue  

None 

•7 

None 

•26 

At  Martin  Downs  Boulevard   

*8 

Approxiamtely    1,600   feet   upstream   of 

•23 

State  Route  76A. 

South  Fork  St.  Lucie  River 

Approximately  2.1  miles  upstream  of 
State  Route  76 

•7 

•8 

Approximately    4.9    miles    upstream    of 

None 

•10 

- 

State  Route  76. 

Roebuck  Creek  

Approximately  700  feet  downstream  o( 
Buckskin  Trail. 

•7 

•6 

Approximately    0.78    mile    upstream    of 

None 

•19 

State  Route  76A. 

Manatee  Creek  

At  State  Route  A1A  

•8 

None 

*9 

• 

Approximately    1.800   feet   upstream   of 

•15 

Twin  Lakes  Drive 

East  Fork  Creek  

Approxiamtely  400  feet  upstream  of  Cove 
Road. 

•g 

*9 

Approximately  100  feet  upstream  of  Mar- 

None 

•15 

iner  Sands  Drive 

Atlantic  Ocean 

Approximately  600  feet  east  of  the  inter- 
section of  At  A  and  42nd  Street. 

'9 

*14 

Approximately    1.1    miles    northeast    of 

•10 

•6 

intersection  of  GoMhouse  Drive  and  Hill 

Terrace 

Maps  available  for  inspection  at  the  Martin  County  Engineer's  Office,  2401  South  East  Monterey  Road,  Stuart,  Florida 

Send  comments  to  Mr.  Russ  Blackburn,  Martin  County  Administrator,  2401  South  East  Monterey  Road,  Stuart,  Ftonda  34996. 

Georgia  

White  County  (Un- 
incorporated 
Areas).' 

Blue  Creek  

Approximately  300  feet  upstream  of  the 
confluence  with  Chattahoochee  River. 

None 

-•1.268 

Approximately    2.5    miles    upstream    of 

None 

•1.372 

Duncan  Bndge  Road 

Brasstown  Creek 

Approximately  800  feet  upstream  of  ttie 
confluence  with  Chattahoochee  River. 

None 

•1.271 

Approximately  3.2  miles  upstream  of  Roy 

None 

'1.391 

Powers  Road. 

Brasstown  Creek  Tribu- 

At confluence  with  Brasstown  Creek 

None 

•1.322 

tary  No.  1 . 

Approximately  13  miles  upstream  of  ttie 
confluence  with  Brasstown  Creek. 

None 

•1.386 
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State 

City/town/county 

Source  of  flooding 

Location 

#Oepth  in  feet  above 

ground.  Elevation  in  feet 

(•NGVD) 

(•NAVD) 

Existing 

Modified 

Brasstown  Creek  Tribu- 
tary No.  2. 

White  Creek  

At  the  confluence  with  Brasstown  Creek 

Approximately  0.9  mile  upstream  of  the 
confluence  with  Brasstown  Creek. 

Approximately  200  feet  upstream  of  the 
confluence  with  Chattahoochee  River. 

At  State  Route  254  

None 

None 

None 

None 
None 

None 

•1,341 
•1,394 
•1,133 

Chattahoochee 

•1,317 

Approximately  1.7  miles  downstream  of 

State  Route  75. 
Approximately  1.5  miles  downstream  of 

State  Route. 

•1,390 
•1,394 

Maps  available  for  inspectkjn  at  the  White  County  Planning  Commission  Director's  Offrce,  59  South  Main  Street.  Cleveland.  Georgia. 
Send  comments  to  Mr  Paul  Bryan,  White  County  Manager,  59  South  Main  Street,  Cleveland.  Georgia  30528. 


Illinois 


Elbum  (Vilage). 
Kane  County. 


Blackberry  Creek 


At  the  confluence  of  Blackberry  Creek 
Tributary  D. 

Approximately  1,050  feet  upstream  of 
Hughes  Road. 

Approximately  600  feet  upstream  of  con- 
fluence with  Blackberry  Creek. 

Approximately  2,550  fee  downstream  of 
Keslinger  Road. 

Maps  available  for  inspection  at  the  Eltuim  Village  Hall,  301  East  North  Street.  Elbum,  Illinois. 

Send  comments  to  Mr.  James  Willey.  President  of  the  Village  of  Elbum  Board  of  Tnjstees,  301  East  North  Street,  Elbum,  Illinois  60119. 


Blackberry  Creek  Tribu- 
tary 0. 


None 
None 
None 
None 


•741 
•747 
•742 
•799 


lllirKiis 


Elgin  (City),  Kane 
County. 


Sandy  Creek 


Tyler  Creek 


Approximately  325  feet  upstream  of  Ran- 
dall Road. 
Approximately  500  feet  upstream  of  con- 
fluence with  Fox  River. 
Approximately   120  feet  downstream  of 
Soo  Line  Railroad. 

Maps  available  for  inspectran  at  City  of  Elgin  Public  Works  Department,  Engineering  Division,  150  Dexter  Court,  Elgin,  Illinois 
Send  comments  to  Ms.  Joyce  Parker.  Elgin  City  Manager.  150  Dexter  Court.  Elgin.  Illinois  60120. 


At  Randall  Road 


•821 
None 

•716 
None 


•826 
•826 
•715 
•839 


Illinois _ 

Gilberts  (Village) 
Kane  County. 

Tyler  Creek  

Just  upstream  of  Big  Timber  Road  

None 

•867 

Approximately  200  feet  downstream  of 

None 

•886 

McComack  Road. 

Maps  available  for  inspectKtn  at  the  Gilberts  Village  Hall.  86  Railroad  Street,  Gilberts.  Illinois. 

Send  comments  to  Mr.  Mike  Isitoro.  Gilberts  Village  President.  86  Railroad  Street.  Gilberts.  Illinois  60136. 


Iinnois Kane  County  (Unin- 

Blackbeny  Creek  Tribu- 

Approximatefy 0.6  mile  upstream  of  con- 

•704 

•703 

corpora 

led 

tary  F. 

fluence  with  Blackberry  Creek  Tributary 

Areas). 

B 

Approximately  250  feet  downstream  of 
Bliss  Road. 

•728 

•727 

Main  Street  Ditch  

At  confluence  with  Blackt>erry  Creek  Trib- 

None 

•707 

utary  F. 

Approximately  150  feet  upstream  of  Main 

None 

•709 

Street. 

Tyler  Creek  

Approximately  375  downstream  of  Eagle 
Road  East. 

Approximately  200  feet  upstream  of  Illi- 
nois Route  72. 

•791 
None 

•793 
•898 

Pinaree  Creek 

At  confluence  with  Tyler  Creek  

None 

•893 

Approximately  325  feet  upstream  of  U.S. 

None 

•906 

. 

Route  20. 

- 

• 

Mastadon  Lake  

Approximately  300  feet  southeast  of  the 
intersection    of    Parker    Avenue    and 
HInman  Street. 

None 

•662 

Sandy  Creek  

Approximately   130  feet  downstream  of 

Randall  Road. 
Just  downstream  of  U.S.  Route  20  

•820 
None 

•821 
•889 

Indian  Creek 

Approximately    0.41    mile    upstream    of 

Wood  Street. 
At  downstream  sk)e  of  East-West  Tollway 

None 
None 

•676 
•717 
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State 


City/town/county 


Source  of  flooding 


Location 


#Oepth  in  feet  alx>ve 

ground  Elevation  In  feet 

(■NGVD) 

(•NAVD) 


Existing 


Modified 


Indian  Creek  Tributary  B 


None 


716 


South  Tributary 


Wek:h  Creek 


Welch  Creek  Tributary  1 


Blackberry  Creek  Tribu- 
tary H 

Selmarlen  Creek  


None 

None 
None 

None 

None 

None 
None 

None 


•715 
•718 


Maps  available  for 
Avenue.  Geneva 


Approximately  0.61  mile  upstream  of  con- 
fluence with  Indian  Creek. 

Approximately  0.86  mile  upstream  of  con- 
fluence with  Indian  Creek. 

At  confluence  with  Indian  Creek 

Approximately  680  feet  upstream  of  con- 
fluence with  Indian  Creek. 

Approximately  1,110  feet  downstream  of 
Fay's  Lane. 

Just  upstream  of  Buriinglon  Nortfiem 
Railroad. 

Just  upstream  of  Aurora  Municipal  Airport 

Approximately  2,600  feet  upstream  of  Au- 
rora Munrcipal  Airport. 

Approximately  750  feet  southwest  of 
Lake  View  Court  and  Lake  View  Drive 
Intersection 

At  confluence  with  Indian  Creek 

At  county  tx>undary 

inspection  at  the  Kane  County  Water  Resources  Department,  Kane  County  Govemment  Center  Building  •A,"  719  Batavia 
.  Illinois. 


•716 

•684 
•688 

•680 

•692 

•693 
•694 

•670 


'716 
•720 


Send  comments  to  Mr.  Mk:hael  W.  McCoy,  Chairman  of  the  Kane  Co^jnty  Board  of  Commissioners,  719  Batavia  Avenue.  Geneva.  Illinois 
60134. 


Illinois 


Kendall  County 
(Unincorporated 
Areas). 


Han/ey  Creek 


From  county  bour>dary 


At  approximately  775  feet  upstream  of 
confluence  with  Little  Rock  Creek. 


None 


None 


•638 


•617 


Maps  available  for 
Send  comments  to 


nspection  at  the  Kendall  County  Planning  and  Zoning  Department,  1 1 1  West  Fox  Street,  Yorkville,  Illinois. 
Mr.  John  Church,  Chairman  of  the  Kendall  County  Board.  1 1 1  West  Fox  Street.  Yorkville.  Illinois  60560. 


Illinois 


Lily  Lake  (Village), 
Kane  County. 


Maps  available  for 
Send  comments  to 


Person  Creek  Approximately   100  feet  downstream 

Great  Western  Trail  Railroad. 

Just  downstream  of  Route  64  

nspection  at  the  Lily  Lake  Village  Hall.  43W680  Empire  Road,  St  Charies.  Illinois. 

Mr.  Glenn  Bori(.  Lily  Lake  Village  President.  44W508  I.C.  Trail.  Lily  Lake.  Illinois  60151. 


None 
None 


•802 
•872 


Illinois 


Montgomery  (Vil- 
lage). Kane 
County. 


Blackberry  Creek  Tribu- 
tary G. 


Approximately  2.050  feet  downstream  of 
Aucutt  Road. 


Blackberry  Creek 


Maps  available  for 
Send  comments  to 


Approximately  550  feet  downstream  of 

Jericho  Road 
Approximately  0.4   mile  downstream  of 

Jericho  Road. 

At  Jericho  Road  

nspection  at  the  Montgomery  Village  Cleric's  Office,  1300  South  Broadway,  Montgomery,  Illinois 

Ms.  Marilyn  Michelini,  Montgomery  Village  President.  1300  South  Broadway.  Montgomery.  Illinois  i 


None 


•661 


lllirrais 


Newari<  (Village), 
Kendall  County. 


Maps  available  for 
Send  comments  to 


Dave-Bob  Creek  Approximately  175  feet  upstream  of  con- 
fluence with  Clear  Creek. 
Approximately  560  feet  upstream  of  CN- 
cago  Road. 

nspection  at  the  Village  of  Newark  Building  Department,  101  West  Lions  Street,  Newaric,  Illinois 
Mr.  Roger  Ness.  Village  President.  P.O.  Box  445.  Newark.  Illinois  60541-0001. 


None 

•666 

None 

•664 

None 

•666 

60538 

t^one 

•620 

None< 

•663 

Illinois 


Pingree  Grove  (Vil- 
lage). Kane 
County. 


Pingree  Creek 


Approximately    1,000   feet   upstream   of 
Highland  Avenue. 

Approximately  800  feet  upstream  of  Soo 
Line  Railroad 


None 
None 


•901 


•902 


Maps  available  for 
Send  comments  to 


nspection  at  the  pingree  Grove  Village  Hall,  14N042  Reinking  Road,  Hampshire,  Illinois 

Mr.  Vem  Wester,  President  of  the  Village  of  Pingree  Grove  Board.  14N042  Reinking  Road.  Hanipshire.  Illinois  60140. 


Illinois 


Sandwk:h  (City). 
DeKalb  County. 


Harvey  Creek 


Approximately  775  feet  upstream  of  Litfle  ■  None  j  ^61 7 

Rock  Creek. 
At  Dayton  Street  I  None  ^640 
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State 


City/towp/county 


Source  of  flooding 


Location 


#Oepth  in  feet  above 

ground.  Elevation  in  feet 

(•NGVD) 

•  (.NAVD) 


Existing 


Modified 


Maps  available  for  inspection  at  tfie  City  Engineering  Office.  144  East  Railroad  Street,  Sandwicfi,  Illinois. 
"Send  comments  to  Mr.  Tom  Tfiomas,  Mayor  of  the  City  of  Sandwich,  144  East  Railroad  Street,  Sandwich,  Illinois  60548. 


Illinois 


Sugar  Grove  (Vil- 
lage). Kane 
County 


Blackberry  Creek 


Approximately    1,050   feet   upstream   of 
Densmore  Road. 


Approximately    1,800   feet   upstream   of 
Bliss  Road. 

At  confluence  with  Blackberry  Creek  

At  Mankes  Road 


Blackberry  Creek  

I  Tributary  E  

Maps  available  for  inspectron  at  the  Sugar  Grove  Village  Office,  10  Munrcipal  Drive,  Sugar  Grove,  Illinois. 

Send  comments  to  Mr  P.  Sean  Michels,  Sugar  Grove  Village  President,  10  Municipal  Drive,  Sugar  Grove,  Illinois  60554. 


None 


None 

None 
None 


•678 


•690 

•680 
•680 


Maine 


Lebanon  (Town), 
York  County. 


Salmon  Falls  River 


At  downstream  corporate  limits 


At  upstream  corporate  limits 

Maps  available  for  inspection  at  the  Lebanon  Code  Enforcement  Office,  655  Upper  Guinea  Road,  Lebanon,  Maine. 
Send  comments  to  Mr.  Gitoer  Zinck.  Chaimnan  of  the  Town  of  Lebanon  Selectmen,  P.O.  Box  339,  Lebanon,  Maine  04027 


None 
None 


•190 
•421 


Maine  

1 —  "    ■ 
Prirx:eton  (Town), 
Washington 

r 

Grand  Falls  Flowage 

Entire    shoreline    within    the    Town    of 
Princeton. 

■     ' 

None 

•204 

Lewy  Lake 

Long  Lake  

Entire    shorelir>e    within    the    Town    of 

Princeton. 
Entire    shoreline    within    the    Town    of 

Princeton. 

None 
None 

•204 
•204 

Maps  available  for  inspection  at  the  Princeton  Town  Office,  15  Depot  Street,  Princeton,  Maine. 

Send  comments  to  Mr.  Greg  Monk,  Chainnan  of  the  Town  of  Princeton  Board  of  Selectmen,  P.O.  Box  408,  Princeton,  Maine  04668. 


New  Hampshire  Nashua  (City), 

i      Hillsborough 
County. 


Nashua  River 


Bartemus  Brook  . 

I 

I  Lyie  Reed  Brook 


At  the  downstream  side  of  B&M  Railroad 
bridge. 


Approximately    0.75    mile    upstream    of 
State  Route  111. 

At  confluence  with  Nashua  River  *167  '165 

At  upstream  corporate  limits *168  *166 

At  confluence  with  Nashua  River  *i69  '167 

Approximately    0.75    mile    upstream    of  *169  *167 

i  State  Route  1 1 . 

Maps  available  for  inspection  at  the  Nashua  City  Hall,  229  Main  Street,  Nashua,  New  Hampshire. 

Send  comments  to  The  Honorable  Bernard  A.  Streeter,  Mayor  of  the  City  of  Nashua,  City  Hall,  229  Main  Street,  Nashua,  New  Hampshire 
03061-2019. 


•115 


•177 


•114 


•176 


New  Jersey 


Deal  (Borough). 
Monmouth  Coun- 
ty 


Poplar  Brook  Approximately  20  feet  upstream  of  New 

Yori<  and  Long  Branch  Railroad. 


Approximately  480  feet  downstream  of 
Ocean  Avenue. 


•15 


•10 


•29 


•11 


Maps  available  for  inspectwn  at  the  Deal  Borough  Munkiipal  Building,  Durant  Square.  Deal,  New  Jen>ey 

Send  comments  to  Mr.  James^ogers,  Borough  of  Deal  Clerk  and  Administrator,  Municipal  Bulkjing,  Durant  Square.  Deal,  New  Jersey  07723. 


New  York 

i  Angola  (V 

Illage), 
unty. 

Big  Sister  Creek 

Upstream  corporate  limits 

Downstream  coroorate  limits           

None 

None 
None 

None 

•622 

1      Erie  Co 

Unnamed  Tributary  to  Big 
Sister  Creek. 

*644 

1 

At  confluence  with  Big  Sister  Creek 

Approximately  750  feet  upstream  of  con- 
fluence with  Big  Sister  Creek. 

•643 
•643 

Maps  available  for  inspectk>n  at  the  Angola  Village  Offk».  41  Commercial  Street,  Angola,  New  Yori<. 

Send  comments  to  The  Honorable  Jim  Cartson,  Mayor  of  the  Village  of  Angola.  41  Commercial  Street.  Angola,  New  York  14006. 


New  York |  East  Aurora  (Vil- 
lage), Ene  (3oun- 

«y 


Tannery  Brook 


At    ttie    confluence    of    East    Branch 
Cazenovia  Creek. 

Approximately    710    feet    upstream    of 
Brooklea  Drive. 


•867 


•943 


*944 
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State 


City /town/county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

ground  Elevation  in  feet 

(•NGVD) 

(•NAVD) 


Existing  Modified 


Maps  available  for  inspection  at  the  East  Aurora  Village  Hall.  571  Main  Street,  East  Aurora.  New  York. 

Send  comments  to  The  Honorable  John  V.  Pagliaccio,  Mayor  of  the  Village  of  East  Aurora,  571  Main  Street.  East  Aurora,  f»tew  York  14052. 


New  Yori<  Fort  Plain  (Village), 

!      Montgomery 
j      County. 


Otsquago  Creek 


Approximately  540  feet  upstream  of  ttie 
confluence  with  the  Mohawk  River. 

Approximately  50  feet  upstream  of  State 
Route  80. 


*305 
•335 


•306 


•336 


Maps  available  for  inspection  at  the  Fort  Plain  Village  Hall.  168  Canal  Street,  Fort  Plain.  New  Yortt. 

Send  comments  Jlo  The  HonoratHe  Thomas  L.  Quackenbush,  Mayor  of  the  Village  of  Fort  Plain,  Fort  Plain  Village  Hall,  168  Canal  Street  Fort 
Plain.  t^wYort(  13339. 


New  York j  Heri^imer  (Village), 

Herkimer  County 


West  Canada  Creek 


Approximately  600  feet  downstream  of 

East  State  Street  (State  Route  5). 
At  the  upstream  corporate  limits  with  ttie 
Town  of  Herkimer  (approximately  1.36 
miles  upstream  of  East  State  Street). 
Maps  available  for  Inspection  at  the  Herkimer  Village  Municipal  Hall,  120  Green  Street.  Herkimer.  New  York. 
Send  comments  to  Mr.  Jams  Franco,  Herkimer  County  Department  of  PuWk:  Works,  South  Washington  Street,  Herkinier, 


New  York  j  Jay  (Town).  Essex 

County. 


Ausable  River 


Tributary  to  East  Branch 
Ausable  River 

West  Branch  

Ausable  River 


East  Branch  Ausable  ,  At  the  confluence  with  Ausat)le  River  

River.  < 

At  the  upstream  corporate  limits  (approxi- 
mately 2.24  miles  upstream  of  NYS 
Route  9N). 

At  the  downstream  corporate  limits 

At   the   confluer>ce   of   East   and  West 

Branches  of  Ausable  River 
At  the  confluence  with  East  Branch  Ausa- 
ble River 

At  NYS  Route  9R  

At  the  confluence  with  tt)e  Ausable 

River  and  East  Branch  Ausable  River  Ap- 
proximately 250  feet  upstream  of  tt>e 
confluence  with  the  Ausable  River 
Maps  available  for  inspection  at  the  Jay  Town  Hall.  School  Street,  Ausable  Fortes,  New  York. 
Send  comments  to  Mr.  Thomas  O'Neill,  Jay  Town  Supervisor,  P.O.  Box  730.  Ausable  Forits,  New  Yori<  12912 


•388 

•387 

•414 

•413 

New  York  13350 

•551 

•550 

None 

•724 

None 

•491 

•551 

•550 

None 

•589 

None 

•765 

•551 

•550 

•553 

•552 

New  Yori<  Lisle  (Town). 

t      Broome  County. 


Dudley  Creek  |  Approximately  650  feet  downstream  of 

Owen  Hill  Road 

At  Popple  Hill  Road  

Culver  Creek  |  At  the  confluence  with  Dudley  Creek  

At  Hunts  Comers  Road  

Tloughnloga  River Approximately  3.12  miles  downstream  of 

Main  Street 
A   point   approximately    1.19   miles   up- 
stream of  Main  Street 

Maps  available  for  Inspection  at  the  Lisle  Town  Office.  9234  NYS  Route  79,  Lisle.  New  York 

Send  comments  to  Mr.  James  C.  Dunham,  Lisle  Town  Supervisor,  P.O  Box  98.  Lisle,  New  Yori<  13797. 


None 

•1.044 

None 

•1.097 

None 

•1.075 

None 

•1.106 

None 

•979 

None 


•1.003 


New  York I  Tusten  (Town),  Sul- 
livan County. 


Delaware  River  j  At  the  corporate  limits 


I  Approximately  2  03  miles  downstream  of 
I  the  CONRAIL  bridge 

Maps  available  for  Inspection  at  the  Tusten  Town  Hall.  210  Bridge  Street,  Nanowsburg,  New  Yori< 
Send  comments  to  Mr  Richard  Crandell.  Tusten  Town  Supen/lsor,  P.O  Box  195,  Narrowsburg,  New  Yori<  12764 


None 
None 


•629» 
•665 


Virginia 


Franklin  (City), 
Independent  City. 


Blackwater  River 


At  downstream  corporate  limits 


None 
•18 


•17 


At  upstream  corporate  limits 

MaF>s  available  for  Inspection  at  Franklin  City  Office,  207  West  Second  Avenue,  Franklin,  Virginia 

Send  comments  to  The  Honorable  James  P.  Councill,  III.  Mayor  of  the  City  of  Franklin.  207  West  Second  Avenue.  Franklin.  Virginia  23851. 


•22 


Virginia 


Isle  of  Wight  Coun- 
ty (Unincor- 
porated Areas). 


Blackwater  River 


Approximately  3.7  miles  downstream  of  | 
CSX  Transportation  i 


None  ! 


•16 
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State 


City/town/county 


#Depth  in  feet  above 

ground.  Elevation  in  feet 

(*NGVD) 

(•NAVD) 


Existing 


Modified 


Approximately    1.3    miles    upstream    of  *33 

Broadwater  Road  (State  Route  629). 

H/laps  available  for  inspection  at  the  Isle  of  Wight  County  Administrator's  Office,  17130  Monument  Circle,  Suite  A.  Isle  of  Wight,  Virginia. 
Send  comments  to  Mr.  W.  Douglas  Caskey.  Isle  of  Wight  County  Administrator.  P.O.  Box  80,  Isle  of  Wight,  Virginia  23397. 


•36 


Virginia 


Monterey  (Town) 
Highland  County. 


West  Strait  Approximately  650  feet  downstream  of  *2,849 

U.S.  Route  220. 
Approximately  630  feet  upstream  of  the  *2,9e5 

I      west  stream  crossing  of  Mill  Alley. 

Maps  available  for  inspection  at  the  Monterey  Building  and  Zoning  Department,  Main  Street,  Monterey,  Virginia. 

Send  comments  to  The  Honorable  Janice  Warner,  Mayor  of  the  Town  of  Monterey,  P.O.  Box  26,  Monterey,  Virginia  24465. 


•2,853 
•2,967 


Virginia 


Blackwater 


Suffolk  (City).  Inde 
pendent  City. 

At  upstream  corporate  limits 
Maps  available  for  inspection  at  the  Suffolk  City  Manager's  Offk:e.  441  Market  Street,  Suffolk,  Virginia. 
Send  comments  to  The  Honorable  Curtis  R  Milteer,  Sr.,  Mayor  of  the  City  of  Suffolk,  P.O.  Box  1858,  Suffolk,  Virginia  23439. 


At  downstream  corporate  limits 


None 
None 


•15 
•16 


Vermont  HardwKk  (Town/Vil- 
lage). Caledonia 
I      County. 


Lamoille  River  Divergence 


Approximately  460  feet  uF>sfream  of  the 
confluence  with  Lamoille  River. 

At  the  divergence  from  Lamoille  River  


•793 


•805 


•794 


•804 


Maps  available  for  inspection  at  the  Hardwick  Town  Hall,  20  Church  Street,  Hardwick,  Vermont. 

Send  comments  to  Mr.  Daniel  P  Hill.  Hardwk:k  TownA/illage  Manager,  P.O.  Box  523,  20  Church  Street,  Hardwrck,  Vermont  05843. 


West  Virginia 


Berkeley  County 
(Unincorporated 
Areas). , 


Evans  Run 


A  point  approximately  300  feet  down- 
stream of  U.S.  Route  11. 

A  point  approximately  300  feet  down- 
stream of  State  Route  45 


•489 


•558 


•488 


•556 


Maps  available  for  inspection  at  the  Berkeley  County  Planning  Commission,  119  West  King  Street,  Martinsburg,  West  Virginia. 
Send  comnnents  to  Mr.  Howard  Strauss.  President  of  the  Berkeley  County  Board  of  Commissioners,  126  West  King  Street.  Martinsburg,  West 
Virginia  25401 . 


(Catalog  of  Federal  Domestic;  Af^istance  No. 
8.1.100.  "FlooH  Insurance").        j 
Dated:  0(;tob«r  9.  2001. 

Robert  F.  Shea. 

Acting  Administrator.  Fadetal  iksumnce  and 

Mitigation  Administration. 

|FR  Doc.  01-26427  Filed  10-18-01:  8:45  am) 

BILUNG  COOE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

'[Docket  No.  FEMA-P-7601] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEM/ 1). 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 


BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  commimity.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration.  FEMA,  500 
C  Street,  SW..  Washington.  DC  20472. 
(202)  646-3461  or  (e-mail) 
matt. millei^ fema.gov. 


SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFP. 
60.3.  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 
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National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulator^' 
flexibility  analysis  has  been  prepared. 


Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulator)' 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  .1  CFR. 
1978  Comp..  p.  .329:  E.O.  12127.  44  FR  19.3fi7. 
3  CFR.  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  atx>ve 

ground 

'Elevation  in  feet 

•(NAVD) 


Existing 


T" 


Modified 


AR 


U.S.  Highway  64  Bridge  (COE  Gage) 


Patterson,  City  of        Cache  River 

Woodnjff  County 

Maps  are  available  for  inspection  at  City  Hall.  123  South  Mam.  Patterson,  Arkansas 

Send  comments  to  the  Honorable  Charies  Dallas.  Mayor,  City  of  Patterson,  123  South  Main,  Patterson,  Arkansas  72123. 


NONE 


•197 


lA 


Council  Bluffs,  City 
of  Pottawattamie 
County 


Indian  Creek 


At  approximately  1600  feel  downstream 
of  U.S.  Highway  275. 

At  appvximately  100  feet  downstream  of 
Frank  Street 


976 


1026 


977 


1023 


Maps  are  available  for  inspection  at  the  Building  Division,  City  Hall,  209  Pearl  Street,  Room  207.  Council  Bluffs,  Iowa 

Send  comments  to  the  Honorable  Thomas  P  Hanafan,  Mayor,  City  of  Council  Bluffs,  City  Hall.  209  Pearl  Street,  Council  Bluffs.  Iowa  51503 


Catalog  of  Federal  Domestic  Assi.stance  No. 
83.100,  "Flood  Insurance" 

Dated:  October  3,  2001. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Dor.  01-26428  Filed  10-18-01:  8:45  am] 
BILUNG  COOE  e718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[IB  Docket  No.  01-185,  ET  Docket  No.  95- 
18,  DA  #01-2314] 

Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  band, 
ttM  L-Band,  and  the  1.6/2.4  GHz  Band 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  In  this  document,  the 
Commission  extends  the  period  for 
comment  and  reply  comment  in  the 
proceeding  that  it  initiated  to  explore 
proposals  to  bring  flexibility  to  the 
delivery  of  communications  by  Mobile 
Satellite  Service  ("MSS")  providers.  The 
Commission  extends  the  period  for 
comment  at  the  request  of  the  Cellular 
Telecommunications  &  Internet 
Association  (CTIA)  in  order  to  allow 
sufficient  time  to  establish  the  most 
complete  and  well-developed  record 
possible  on  which  to  base  a  decision. 

DATES:  Comments  are  due  October  19, 
2001 ,  and  Reply  Comments  are  due 
November  5,  2001. 

ADDRESSES:  Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Breclt  Blalock.  202-418-8191. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  Extending 
Comment  Period  in  IB  Docket  No.  01- 
185,  ET  Docket  No.  95-18.  DA  01-2314. 
adopted  October  4,  2001.  The  complete 
text  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level. 
445  12th  Street.  SW..  Washington,  DC 
20554  and  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554. 

1.  The  Commission  extends  the 
comment  period  deadlines  established 
in  the  Notice  of  Proposed  Rulemaking  in 
this  proceeding  (66  FR  47621, 
September  13,  2001)  from  October  11, 
2001  to  October  19,  2001,  and  the  reply 
comment  period  from  October  25,  2001 
to  November  5,  2001. 


I 
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Ordering  Clause  I 

2.  The  request  of  CTIA  to  extend  the 
deadline  for  filing  conunents  in  this 
proceeding,  filed  September  25,  2001.  is 
granted  to  the  extent  indicated, 
pursuant  to  §  1 .46  of  the  Commission's 
Rules.  47  CFR  1.46.  | 

Federal  Communications  Commission. 

John  V.  Giusti, 

Chief.  International  Spectrum  and 

Communications  Policy  Branch. 

|FR  Doc.  01-26,508  Filed  10-17-01:  12:58 

pml 

BHJJNC  CODE  6712-01-P  | 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-2319,  MM  DocketNo.  01-279, 
RM-10290] 

Radio  Broadcasting  Services; 
Rocl(springs,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
conmients  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  235C3  at  Rocksprings,  Texas. 
The  coordinates  for  Channel  235C3  at 
Rocksprings  are  30-07-06  and  100-19- 
18.  There  is  a  site  restriction  16 
kilometers  (9.9  miles]  northwest  of  the 
community.  Since  Rocksprings  is 
located  within  320  kilometers  of  the 
U.S. -Mexican  border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  the  allotment  at  Rocksprings. 
DATES:  Comments  must  be  filed  on  or 
before  November  26.  2001,  and  reply 
comments  on  or  before  December  1 1 . 
2001. 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street,  S.W., 
Washington.  DC.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Linda  Crawford, 
3500  Maple  Avenue,  No.  1320,  Dallas, 
Texas  75219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-279,  adopted  September  26,  2001, 
and  released  October  5,  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 


Portals  II,  445  Twelfth  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
This  document  may  also  be  purchased 
ft-om  the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
II.  445  12th  Street.  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should*note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1  .The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  235C3  at  Rocksprings. 

Federal  Communications  Commission. 

|ohn  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

jFR  Doc.  01-26373  Filed  10-18-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2320;  MM  Docket  No.  01-281;  RM- 
10287] 

Radio  Broadcasting  Services; 
Washington  and  Watkinsville,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
conunents  on  a  petition  for  rule  making 
filed  on  behalf  of  Southern  Broadcasting 


Companies,  Inc.,  licensee  of  Station 
WXKT  (FM),  Channel  261A, 
Washington,  Georgia,  requesting  the 
reallotment  of  Channel  261 A  from 
Washington  to  Watkinsville,  Georgia, 
and  modification  of  its  authorization 
accordingly,  pursuant  to  the  provisions 
of  Section  1.420(i)  of  the  Commission's 
Rules.  The  coordinates  for  requested 
Channel  261A  at  Watkinsville.  Georgia, 
are  33-52-19  and  83-15-19. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  261 A  at 
Watkinsville,  Georgia,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  November  26,  2001,  and  reply 
comments  on  or  before  December  1 1 , 
2001. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Gary  S. 
Smithwick,  Esq..  Smithwick  & 
Belendiuk,  P.C;  5028  Wisconsin 
Avenue,. NW.,  Suite  301;  Washington, 
DC  20016. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
P'roposed  Rule  Making,  MM  Docket  No. 
01-281  adopted  September  26,  2001, 
and  released  October  5,  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  445  12th  Street,  SW.,  CY- 
A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractors,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
quaIexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


Federal  Register / Vol.  66,  No.  203 /Friday,  October  19,  2001  / Proposed  Rules 


53193 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

173.202    [AmwMtod] 

1.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Watkinsville,  Channel  261A, 
and  removing  Washington,  Channel 
261A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[PR  Doc.  01-26374  Filed  10-18-01;  8:45  am| 

HLLMG  CODE  S712-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

BIN  3090-AH01 

General  Services  Administration 
Acquisition  Regulation;  Acquisition  of 
Leasehold  Interests  In  Real  Property; 
Historic  Preference 

AGENCY:  General  Services 
Administration  (GSA),  Office  of 
Acquisition  Policy. 
ACTKM:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  amends  the  GSA 
Acquisition  Regulation  (GSAR)  by 
revising  the  provision  on  Historic 
Preference. 

DATES:  Interested  parties  should  submit 
conunents  in  writing  on  or  before 
December  18,  2001  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
Office  of  Acquisition  Policy,  1800  F 
Street,  NW.,  Room  4035,  ATTN: 
Michael  Hopkins,  Washington,  E)C 
20405.  Please  submit  conunents  only. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  pertaining  to  status  or 


publication  schedules  contact  Mr. 

Hopkins  at  (202)  501-1448.  For 

clarification  of  content,  contact  Ms.  Julia 

Wise,  Procurement  Analyst,  at  (202) 

208-1168. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Executive  Order  (EO)  13006,  dated 
May  21, 1996,  requires  that  the  Federal 
Government  utilize  and  maintain, 
wherever  operationally  appropriate  and 
economically  prudent,  historic 
properties  and  districts,  in  order  to  help 
revitalize  the  nation's  central  cities.  The 
EO  requires  that,  subject  to  the 
requirements  of  the  Rural  Development 
Act  and  EO  12072,  when  locating 
Federal  fecilitles,  Federal  agencies  give 
first  consideration  to  historic  properties 
within  historic  districts.  If  no  such 
property  is  suitable,  then  Federal 
agencies  must  consider  other  developed 
or  undeveloped  sites  within  historic 
districts.  Federal  agencies  must  then 
consider  historic  properties  outside 
historic  districts,  if  no  suitable  site 
within  a  district  exists.  Based  on  the 
requirements  of  EO  13006.  the  GSAR 
provision  has  been  revised  to  establish 
a  hierarchy  of  consideration  that  is 
facilitated  by  giving  a  price  evaluation 
preference  to  offers  of  space  Mling 
within  the  hierarchy. 

A  proposed  rule  implementing  a 
historic  preference  provision  for 
leasehold  interests  in  real  property  was 
published  in  the  Federal  Register  for 
comments  on  June  30, 1999.  GSA 
received  comments  and  the  proposed 
rule  has  been  revised.  Because 
numerous  changes  have  been  made  to 
the  proposed  historic  preference 
provision,  GSA  is  publishing  it  again  as 
a  proposed  rule. 

The  comments  received  by  GSA  and 
the  changes  made  to  the  historic 
preference  provision  are  summarized  as 
follows.  The  Advisory  Council  on 
Historic  Preservation  recommended  that 
the  definitions  of  historic  property  and 
historic  district  be  made  consistent  with 
other  existing  regulations  and  statutory 
definitions  and  that  the  hierarchical 
preferences  be  stated  more  clearly.  The 
proposed  historic  preference  provision 
has  been  revised  to  incorporate 
appropriate  definitions  bom  the 
National  Historic  Preswvation  Act  and 
implementing  regulations  in  Title  36  of 
the  Code  of  Federal  Regulations,  and  to 
clarify  how  the  historic  preference  will 
be  applied. 

GSA  also  considered  whether  the 
price  preference  for  non-historic 
developed  and  undeveloped  sites 
within  historic  districts  should  be  less 
than  the  price  preference  for  historic 
properties  within  and  outside  of  historic 


districts.  GSA  believed  that  this  would 
more  appropriately  reflect  the  relatively 
higher  cost  of  rehabilitating,  altering, 
and  maintaining  existing  historic 
buildings  as  opp>osed  to  constructing 
and  maintaining  new  buildings  or 
altering  existing  non-historic  buildings 
within  a  historic  district.  Accordingly, 
the  historic  preference  provision  has 
been  revised  to  provide  that  historic 
properties  within  and  outside  of  historic 
districts  may  be  eligible  for  a  10  percent 
price  preference;  non-historic  developed 
and  undeveloped  sites  within  historic 
districts  may  be  eligible  for  a  2.5  percent 
price  preference. 

Finally,  the  provision  has  been 
revised  to  state  that  the  Government 
will  compute  the  price  evaluation 
preferences  by  reducing  the  price(s)  of 
the  offerors  qualifying  for  a  price 
evaluation  preference  by  the  applicable 
percentage  provided  in  the  historic 
preference  provision. 

This  regulatory  action  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993,  and  is  not  a 
major  rule  imder  5  U.S.C.  804. 

B.  Regttlatoiy  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq. , 
because  the  rule  implements  an  existing 
Executive  Order  (EO)  and  does  not 
impose  any  new  requirements.  This  rule 
requires  the  Federal  Government  to 
utilize  and  maintain  historic  properties 
and  districts,  wherever  possible,  to  aid 
in  the  revitalization  of  the  nation's 
central  cities.  This  rule  estabUshes  a 
price  evaluation  preference  and  order 
preference  for  properties  in  these 
specific  areas. 

C  Faperworlc  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  552 

Government  procurement. 

Accordingly,  it  is  proposed  that  48 
CFR  part  552  be  amended  as  follows: 

1.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 
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PART  552— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  552.270-2  is  revised  to  read 
as  follows:  I 

552.270-2    Historic  Preference. 

As  prescribed  in  570.602,  insert  the 
following  provision: 

Historic  Preference  October  2001 

(a)  The  Government  will  give 
preference  to  offers  of  space  in  historic 
properties  following  this  hierarchy  of 
consideration: 

(1)  Historic  properties  within  historic 
districts. 

(2)  Non-historic  developed  and  non- 
historic  undeveloped  sites  within 
historic  districts. 

(3)  Historic  properties  outside  of 
historic  districts. 

(b)  Definitions.  (1)  Determination  of 
eligibility  means  a  decision  by  the 
Department  of  the  Interior  that  a  district, 
site,  building,  structure  or  object  meets 
the  National  Register  criteria  for 
evaluation  although  the  property  is  not 
formally  listed  in  the  National  Register. 
(36  CFR  60.3(c)) 

(2)  Historic  district  means  a 
geographically  definable  area,  urban  or 
rural,  possessing  a  significant 
concentration,  linkage,  or  continuity  of 
sites,  buildings,  structures,  or  objects 
imited  by  past  events  or  aesthetically  by 
plan  or  physical  development.  A  district 
may  also  comprise  individual  elements 
separated  geographically  but  linked  by 
association  or  history.  (36  CFR  60.3(d)) 
The  historic  district  must  be  included  in 
or  be  determined  eligible  for  inclusion 
in  the  National  Register  of  Historic 
Places. 

(3)  Historic  property  means  any  pre- 
historic or  historic  district,  site, 
building,  structure,  or  object  included  in 
or  been  determined  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  maintained  by  the 

-Secretary  of  the  Interior.  (36  CFR 
800.16(1)) 

•  (4)  National  Register  of  Historic 
Places  means  the  National  Register  of 
districts,  sites,  buildings,  structures  and 
objects  significant  in  American  history, 
architecture,  archeology,  engineering 
and  culture  that  the  Secretary  of  the 
Interior  is  authorized  to  expand  and 
maintain  under  the  National  Historic 
Preservation  Act.  (36  CFR  60.1) 

(c)  The  offer  of  space  must  meet  the 
terms  and  conditions  of  this  solicitation. 
The' Contracting  Officer  has  discretion 
to  accept  alternatives  to  certain 
architectural  characteristics  and  safety 

^  features  defined  elsewhere  in  this 
solicitation  to  maintain  the  historical 


integrity  of  an  historic  building,  such  as 
high  ceifings  and  wooden  floors,  or  to 
maintain  the  integrity  of  an  historic 
district,  such  as  setbacks,  floor-tq- 
ceiling  heights,  and  location  and 
appearance  of  parking. 

(d)  When  award  will  be  based  on  the 
lowest  price  technically  acceptable 
source  selection  process,  the 
Government  will  give  a  price  evaluation 
preference,  based  on  the  total  annual 
square  foot  (ANSI/BOMA  Office  Area) 
cost  to  the  Government,  to  historic 
properties  as  follows: 

(1)  First  to  suitable  historic  properties 
within  historic  districts,  a  10  percent 
price  preference. 

(2)  If  no  suitable  historic  property 
within  an  historic  district  is  offered,  or 
the  10  percent  preference  does  not 
result  in  such  property  being  the  lowest 
price  technically  acceptable  offer,  the 
Government  will  give  a  2.5  percent 
price  preference  to  suitable  non-historic 
developed  or  undeveloped  sites  within 
historic  districts. 

(3)  If  no  suitable  non-historic 
developed  or  undeveloped  site  within 
an  historic  district  is  offered,  or  the  2.5 
percent  preference  does  not  result  in 
such  property  being  the  lowest  price 
technically  acceptable  offer,  the 
Government  will  give  a  10  percent  price 
preference  to  suitable  historic  properties 
outside  of  historic  districts. 

(4)  Finally,  if  no  suitable  historic 
property  outside  of  historic  districts  is 
offered,  no  historic  price  preference  will 
be  given  to  any  property  offered. 

(e)  When  award  will  be  based  on  the 
best  value  tradeoff  source  selection 
process,  which  permits  tradeoffs  among 
price  and  non-price  factors,  the 
Government  will  give  a  price  evaluation 
preference,  based  on  the  total  annual 
square  foot  (ANSI/BOMA  Office  Area) 
cost  to  the  Government,  to  historic 
properties  as  follows: 

(1)  First  to  suitable  historic  properties 
within  historic  districts,  a  10  percent 
price  preference. 

(2)  If  no  suitable  historic  property 
within  a  historic  district  is  offered  or 
remains  in  the  competition,  the 
Government  will  give  a  2.5  (>ercent 
price  preference  to  suitable  non-historic 
developed  or  undeveloped  sites  within 
historic  districts. 

(3)  If  BO  suitable  non-historic 
developed  or  undeveloped  site  within 
an  historic  district  is  offered  or  remains 
in  the  competition,  the  Government  will 
give  a  10  percent  price  preference  to 
suitable  historic  properties  outside  of 
historic  districts. 

(4)  Finally,  if  no  suitable  historic 
property  outside  of  historic  districts  is 
offered,  no  historic  price  preference  will 
be  given  to  any  property  offered. 


(f)  The  Government  will  compute 
price  evaluation  preferences  by 
reducing  the  price(s)  of  the  offerors 
qualifying  for  a  price  evaluation 
preference  by  the  applicable  percentage 
provided  in  this  provision.  The  price 
evaluation  preference  will  be  used  for 
price  evaluation  purposes  only.  The 
Government  will  award  a  contract  in  the 
amount  of  the  actual  price(s)  proposed 
by  the  successful  offeror  and  accepted 
by  the  Government. 

(g)  To  qualify  for  a  price  evaluation 
preference,  offerors  must  provide 
satisfactory  documentation  in  their  offer 
that  their  property  is  qualifies  as  one  of 
the  following: 

(1)  An  historic  property  within  an 
historic  district. 

(2)  A  non-historic  developed  or 
undeveloped  site  within  an  historic 
district. 

(3)  An  historic  property  outside  of  an 
historic  district.  (End  of  provision) 

Dated:  May  30,  2001. 
David  A.  Drabkin, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

IFR  Doc.  01-26446  Filed  10-18-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

[Doclwt  No.  000320077-1177-02;  i.D. 
062501 B] 

RIN  0648-AN62 

Endangered  and  Threatened  Wildlife; 
Sea  Turtle  Conservation  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  riile;  correction. 

summary:  This  document,  filed  October 
1.  2001,  and  published  in  the  Federal 
Register  on  October  2,  2001,  has 
inadverdently  published  without  a  RIN. 
This  correction  corrects  that  omission. 
DATES:  Written  comments  will  be 
accepted  on  or  before  November  19, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hofhnan  (ph.  727-570-5312,  fax 
727-570-5517,  e-mail 
Robert.Hof&nan@noaa.gov),  or  Therese 
A.  Conant  (ph.  301-713-1401.  fax  301- 
713-0376.  e-mail 
Therese.Conant@noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
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Background 

This  document,  published  at  66  FR 
50148,  October  2,  2001,  inadvertently 
omitted  the  RIN. 

Correction 

Accordingly,  the  RIN  is  corrected  to 
read  as  set  forth  above. 

Authority:  16  U.S.C.  1531-1544;  and  16 
U.S.C.  742a  et  seq.,  unless  otherwise  noted. 

Dated:  October  15,  2001. 

William  T.  Hogarth, 

Assistant  Administrator  of  Fisheries.  National 
Marine  Fisheries  Service. 

[FR  Doc.  01-26455  Filed  10-18-01;  8:45  am] 

BIUMG  CODE  3S10-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.010723187-1241-02, 1.0. 
0611011] 

RIN  0648-AP33 

Threatened  Fish  and  Wildlife;  Status 
Review  of  the  Gulf  of  Maine/Bay  of 
Fundy  Population  of  Hart}or  Porpoise 
under  the  Endangered  Species  Act 
(ESA) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAAJ. 
Commerce. 

ACTION:  Notice  of  final  determination 
and  response  to  comments;  notice  of 
availability  of  final  harbor  porpoise 
status  review;  removal  from  candidate 
species  list. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  has  completed 
a  status  review  of  the  Gulf  of  Maine/Bay 
of  Fundy  (GOM/BOF)  stock  of  harbor 
porpoise  [Phocoena  phocoena).  Based 
on  analysis  of  the  best  scientific  and 
commercial  data  available,  as  required 
by  the  Endangered  Species  Act  (ESA). 
NMFS  determined  that  listing  this  stock 
of  harbor  porpoise  as  threatened  or 
endangered  is  not  warranted  at  this 
time.  In  addition,  based  on  the  current 
status  of  the  GOM/BOF  stock.  NMFS  is 
removing  this  stock  from  the  ESA 
candidate  species  list.  This  notice  also 
announces  the  availability  of  the  final 
status  review. 

DATES:  This  determination  was  made  on 
September  28.  2001. 

ADDRESSES:  Copies  of  the  final  report  of 
the  status  review  can  be  obtained  from: 
NMFS,  Marine  Mammal  Division.  1315 
East- West  Highway.  Silver  Spring.  MD 


20910;  or  NMFS.  Northeast  Region,  One 
Blackburn  Drive,  Gloucester.  MA  01930- 
2298. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emily  Hanson.  Office  of  Protected 
Resources,  301-713-2322  ext.  101;  or 
Kim  Thounhurst.  Northeast  Region, 
978-281-9138.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  4  p.m.  Eastern  time,  Monday 
through  Friday,  excluding  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

The  final  report  of  the  status  review 
on  the  GOM/BOF  population  of  harbor 
porpoise  is  accessible  by  the  Internet  at 
http://www.nero.iunfs.gov/porptrp/. 

Background 

On  August  2,  2001  (66  FR  40176). 
NMFS  published  a  draft  review  of  the 
biological  status  of  the  Gulf  of  Maine/ 
Bay  of  Fundy  (GOM/BOF)  harbor 
porpoise  stock.  In  the  draft  status 
review,  NMFS  made  the  preliminary 
determination  that  listing  the  GOM/BOF 
stock  as  threatened  under  the  ESA  was 
not  warranted  -•.nd  that  NMFS  intended 
to  remove  the  LiOM/BOF  harbor 
porpoise  stock  from  the  ESA  candidate 
species  list.  In  a  status  review 
completed  in  1999  (64  FR  465,  January 
5,  1999).  NMFS  determined  that  listing 
the  GOM/BOF  population  of  harbor 
porpoise  as  threatened  under  the  ESA 
was  not  warranted.  NMFS  also 
published  a  notice  retaining  the 
population  on  the  ESA  candidate 
species  list  to  continue  to  monitor  the 
species  status  and  the  results  of 
implementation  of  the  Harbor  Porpoise 
Take  Reduction  Plan  (HPTRP)(64  FR 
480.  January  5.  1999).  The  1999  status 
review  notice  and  the  August  2001  draft 
status  review  notice  also  provided 
information  on  the  background  of  ESA 
actions  involving  the  GOM/BOF 
population  of  harbor  porpoise,  reviewed 
available  scientific  and  commercial 
fishery  information  affecting  the 
species,  evaluated  the  status  of  the 
species  according  to  criteria  listed  in  the 
ESA.  and  described  regulatory 
mechanisms  in  place  to  address  harbor 
porpoise  mortality  and  serious  injury 
incidental  to  commercial  fishing 
activities. 

After  consideration  of  the  draft  status 
review  and  public  comments  received. 
NMFS  has  determined  not  to  list  the 
harbor  porpoise  as  threatened  or 
endangered  under  the  ESA  and  to 
remove  the  species  from  the  ESA 
candidate  species  list.  No  significant 


changes  have  been  made  to  the  final 
report  of  the  status  review  since 
publication  of  the  draft  in  the  Federal 
Register  on  August  2,  2001.  The  final 
status  review  is  available  to  the  public 
as  a  separate  document.  See  ADDRESSES 
or  information  on  Electronic  Access  in 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  notice  for  information  on 
obtaining  a  copy  of  the  final  status 
review. 

Comments  and  Responses 

A  summary  of  the  comments  on  the 
status  review  and  NMFS  responses 
follows. 

Comments  on  the  Need  for  Listing 

Comment  1:  Three  commenters 
supported  NMFS'  decision  not  to  list 
harbor  porpoise  as  threatened  or 
endangered  under  the  ESA. 

Response:  No  information  has  been 
received  since  the  publication  of  the 
draft  status  review  to  change  NMFS' 
preliminary  determination  that  listing  is 
not  warranted  at  this  time. 

Comments  on  the  Status  of  Harbor 
Porpoise 

Comment  2:  One  commenter,  citing 
various  potential  negative  biases  in  the 
mortality  estimate,  stated  that  actual 
mortality  of  harbor  porpoise  is  likely  to 
be  higher  than  the  annual  estimated 
average  mortality  presented  in  the  draft 
status  review. 

Response:  NMFS  recognizes  that 
mortality  estimates  contain 
uncertainties.  However,  the  estimates  of 
mortality  in  U.S.  and  Canadian  waters 
presented  in  the  draft  status  review  are 
the  best  available  estimates. 
Additionally,  these  uncertainties  are 
incorporated  into  the  population 
viability  analysis,  as  discussed  in  the 
draft  status  review,  which  predicted  no 
chance  of  extinction  in  100  years.  These 
mortality  estimates  are  reviewed  and 
updated  annually  in  NMFS  Marine 
Mammal  Stock  Assessment  Reports.  The 
draft  revised  stock  assessment  for  harbor 
porpoise,  including  mortality  data  from 
1999  and  2000.  is  expected  to  be 
reviewed  by  the  Atlantic  Marine 
Manunal  Scientific  Review  Group  in 
November  of  2001.  The  draft  estimates 
will  also  be  made  available  for  public 
review  and  comment  in  the  2002  Stock 
Assessment  Reports. 

Comment  3:  One  commenter  stated 
that  NMFS  must  undertake  the  research 
recommended  by  the  take  reduction 
team  to:  (1)  determine  whether  pingers 
were  functioning  on  both  sides  of  an 
actual  take;  and  (2)  randomly  test  net 
strings  to  determine  the  proportion  of 
functioning  versus  deployed  pingers. 
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Response:  NMFS  is  preparing  to 
conduct  this  research  and  anticipates 
conducting  preliminary  testing  of 
pingers  in  the  fall  of  2001. 

Comment  4:  One  commenter 
discussed  the  maximum  rate  of  increase 
and  recovery  factor  parameters,  which 
are  used  to  assess  the  status  of  harbor 
porpoise. 

Response:  The  maximum  rate  of 
increase  and  recovery  factor  that  NMFS 
used  in  conducting  the  harbor  porpoise 
status  review  have  been  reviewed  by  the 
Atlantic  Marine  Mammal  Scientific 
Review  Group  and  the  public  through 
the  annual  Stock  Assessment  Report 
(SAR)  process  as  mandated  by  section 
117  of  the  MMPA.  These  values  are  the 
best  available  for  the  assessment  of  the 
harbor  porpoise  population.  ^4MFS  will 
consider  this  comment  in  its  review  of 
the  SAR.  I 

Comments  on  the  Adequacy  of 
Regulatory  Mechanisms 

Comment  5:  One  commenter  stated 
that  any  changes  in  Fishery 
Management  Council  actions  are  likely 
to  result  in  an  increase  in  harbor 
porpoise  mortality,  and  there  is  no  plan 
in  place  to  prevent  this  from  happening. 
Therefore,  the  commenter  concluded 
that  current  regulatory  mechanisms  are 
not  adequate  to  protect  harbor  porpoise. 

Response:  NMFS'  current  strategy  for 
reducing  serious  injury  and  mortality  of 
harbor  porpoise  in  commercial  fisheries 
is  to  combine  measures  promulgated 
under  the  Marine  Mammal  Protection 
Act  (MMPA)  and  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  In  the 
final  rule  implementing  the  HPTRP  (63 
FR  66464,  December  2,  1998),  NMFS 
considered  the  cimiulative  scope  of 
management  actions  luder  the 
Magnuson-Stevens  Act  and  MMPA  that 
would  affect  harbor  porpoise  bycatch 
and  determined  that  a  combined 
strategy  was  the  best  administrative 
approach.  This  strategy  has  reduced  the 
bycatch  to  below  the  PBR  level  in  both 
1999  and  2000.  If  Fishery  Management 
Plan  (FMP)  changes  that  may  increase 
harbor  porpoise  bycatch  are  proposed, 
NMFS  has  authority  under  the  MMPA 
to  implement  measures  to  reduce 
bycatch  to  appropriate  levels.  This 
adaptive  strategy  is  adequate  to  address 
potential  increases  in  harbor  porpoise 
bycatch. 

Comment  6:  One  commenter  stated 
that  if  NMFS  is  considering  the 
reduction  in  mortality  that  is  gained 
through  fishery  management  actions  as 
a  means  of  assessing  the  efficacy  of 
management  measures,  NMFS  must  also 
consider  the  result  if  these  temporary 
actions  are  altered  or  removed.  The 


commenter  noted  that  if  closures  are 
lifted  or  re-configured,  the  mortality  of 
harbor  porpoise  is  likely  to  increase 
once  again.  These  questions  about  the 
stability  of  the  Fishery  Management 
Council  actions  lead,  as  a  consequence, 
to  doubts  about  their  adequacy  over  the 
long  term. 

Response:  NMFS  and  the  New 
England  Fishery  Management  Council 
(Council)  are  responsible  for  meeting 
the  objectives  of  the  Multispecies  FMP, 
which  include  harbor  porpoise 
conservation  goals  parallel  to  those 
under  the  MMPA.  In  addition,  a 
member  of  the  Council  staff  also  sits  on 
each  of  the  two  Harbor  Porpoise  Take 
Reduction  Teams. 

The  history  of  implementation  of 
harbor  porpoise  conservation  measures 
under  the  Multispecies  FMP,  as 
described- in  the  draft  status  review, 
clearly  demonstrates  the  commitment  of 
both  NMFS  and  the  Council  to  conserve 
harbor  porpoise  by  restricting  the 
Northeast  sink  gillnet  fishery  for 
groundfish  as  appropriate.  NMFS  has 
multiple  options  to  address  any  risks  to 
harbor  porpoise  that  might  arise  through 
proposed  changes  to  the  Multispecies 
FMP.  In  addition,  NMFS  is  a  member  of 
the  Coimcil,  including  the  Coujicil's 
Plan  Development  team,  and  works 
cooperatively  with  the  Council  staff  in 
developing  changes  to  the  FMP. 
Therefore,  NMFS  will  be  aware  of  any 
of  the  Coimcil's  proposed  groundfish 
regulatory  changes  that  may  directly  or 
indirectly  affect  harbor  porpoise,  and 
NMFS  will  work  with  the  Council  and 
the  two  Harbor  Porpoise  Take  Reduction 
Teams  to  determine  whether  any 
changes  to  the  Multispecies  FMP  would 
require  additional  measures  to  protect 
harbor  porpoise  in  the  HPTRP 
regulations. 

Comment  7:  One  commenter  stated 
that  fishery-related  management  actions 
have  had  a  positive  impact  on  harbor 
porpoise  bycatch,  and  that  effect  cannot 
be  understated. 

Response:  See  responses  to  Comments 
5  and  6. 

Comment  8:  One  commenter  stated 
that  if  mortality  of  harbor  porpoise  is  to 
be  curtailed,  then  it  is  critical  to  enforce 
the  laws  and  regulations  protecting 
them.  The  commenter  also  stated  that 
the  current  level  of  enforcement  is 
inadequate.  Another  commenter  stated 
that  NMFS  must  seriously  consider 
using  observer  data  to  identify 
individual  violators. 

Response:  Increased  enforcement 
presence  was  also  recommended  by  the 
Gulf  of  Maine  Harbor  Porpoise  Take 
Reduction  Team.  At  the  Team's 
recommendation,  NMFS  is  working  on 
a  compliance  and  enforcement  plan  for 


the  HPTRP.  At-sea  boardings  and  direct 
observations  of  violations  by  NMFS 
enforcement  and  U.S.  Coast  Guard 
officers  are  the  primary  source  of 
enforcement  evidence  used  to  develop  a 
case.  Observer  data  are  used  to  provide 
a  measure  of  overall  compliance  with 
Take  Reduction  Plan  requirements  and 
aid  in  focusing  enforcement  efforts. 

Comment  9:  One  commenter  noted 
that  while  NMFS  states  in  the  draft 
status  review  that  the  agency  will 
monitor  actions  taken  by  the  Coimcil, 
and  "may  also  revise  the  HPTRP  to 
incorporate  all  measures  necessary  to 
ensure  reduced  harbor  porpoise  bycatch 
rather  than  relying  on  FMP  time-area 
closures",  it  makes  no  commitment  to 
do  so. 

Response:  As  described  in  the 
response  to  Comment  6.  NMFS  is 
actively  involved  in  the  Council 
process.  The  Council  is  also  directly 
involved  in  the  harbor  porpoise  take 
reduction  process  through  membership 
of  Council  staff  on  the  Harbor  Porpoise 
Take  Reduction  Teams. 

It  is  appropriate  to  manage  harbor 
porpoise  bycatch  through  both  the 
Magnuson-Stevens  Act  and  MMPA  as 
described  in  the  response  to  Comment 
6.  NMFS  has  the  authority  to  adjust  the 
U.S.  harbor  porpoise  bycatch  reduction 
program  through  the  MMPA  and/or  the 
Magnuson-Stevens  Act  if  the  agency 
determines  that  proposed  changes  to 
FMPs  would  reduce  harbor  porpoise 
protection.  It  is  important  to  emphasize 
that  the  Multispecies  FMP  also  includes 
an  objective  requiring  the  reduction  of 
harbor  porpoise  bycatch. 

Comment  10:  One  commenter  stated 
that  the  increase  in  harbor  porpoise 
mortality  between  1999  and  2000  may 
be  an  indication  that  mitigation 
measures  are  not  sufficient. 

Response:  For  both  years  the  bycatch 
is  below  the  PBR  level.  However.  NMFS 
agrees  that  increases  in  bycatch  are  a 
concern  and  will  continue  to  monitor 
the  harbor  porpoise  bycatch  and  the 
effectiveness  of  the  HPTRP. 

Comment  1 1 :  One  commenter  stated 
that  NMFS  must  revise  the  HPTRP  to 
incorporate  as  requirements,  not  merely 
by  reference,  all  of  the  measures 
necessary  to  achieve  both  a  take  level 
below  PBR  and  the  zero  mortality  rate 
goal. 

Response:  The  current  suite  of 
measures  under  the  MMPA  and 
Magnuson-Stevens  Act  have  already 
reduced  the  bycatch  of  harbor  porpoise 
to  below  the  PBR  level.  If  the  level  of 
bycatch  increases  such  that  it  exceeds 
PBR  or  does  not  continue  toward  the 
zero  mortality  rate  goal,  the  agency  will 
reconvene  the  take  reduction  team  to 
address  the  issue. 


Federal  Register / Vol.  66,  No.  203 /Friday.  October  19.  2001  / Proposed  Rules 


53197 


Comment  12:  NMFS'  bycatch 
reduction  strategy  is  strongly  predicated 
on  a  calculated  level  of  pinger 
effectiveness  for  various  areas  and 
seasons.  This  calculation  does  not 
accommodate  any  variation  due  to 
harbor  porpoise  habituation  to  pingers 
or  the  catch  of  harbor  porpoise  in 
pingered  nets  as  a  result  of  the  failure 
of  fishermen  to  fully  comply  with  the 
pinger  requirements. 

Response:  The  expected  level  of 
pinger  effectiveness  does  not  consider 
habituation  or  non-compliance. 
However,  it  is  not  currently  possible  to 
quantify  these  potential  effects. 
Furthermore,  through  the  Harbor 
Porpoise  Take  Reduction  Teams.  NMFS 
has.the  authority  to  modify  the  HPTRP 
based  on  a  new  expected  level  of  pinger 
effectiveness  should  such  information 
become  available. 

Comments  on  the  Removal  of  Harbor 
Porpoise  from  the  Candidate  Species 
List 

Comment  13:  Two  commenters 
supported  and  two  commenters 
opposed  removal  of  harbor  porpoise 
from  the  ESA  candidate  species  list. 

Response:  NMFS  is  removing  the 
GOM/BOF  stock  of  harbor  porpoise 
from  the  ESA  candidate  species  list. 
This  action  is  appropriate  because  of  the 
current  status  of  the  species  and  the 
adequacy  of  regulatory  mechanisms 
available  to  address  risks  to  the 
population.  NMFS  will  continue  to 
monitor  the  status  of  harbor  porpoise 
pursuant  to  the  stock  assessment 
process  mandated  under  section  117  of 
the  MMPA.  In  addition.  NMFS  will 
continue  to  monitor  harbor  porpoise 
bycatch.  compliance  with  the  HPTRP. 
and  the  potential  effect  of  changes  in 
FMPs  on  harbor  porpoise  bycatch.  The 
removal  of  this  stock  from  the  ESA 
candidate  species  list  does  not  change 
NMFS'  mandates  under  the  MMPA  with 
regard  to  harbor  porpoise  protection 
under  the  HPTRP  or  other  MMPA 
programs. 

Final  Determination 

Section  4(b)(1)  of  the  ESA  requires  the 
Secretary  of  Commerce  to  make  a  listing 


determination  solely  on  the  basis  of  the 
best  scientific  and  commercial  data 
available  and  after  taking  into  account 
efforts  being  made  to  protect  the 
species.  Therefore,  in  reviewing  the 
status  of  the  GOM/BOF  population  of 
harbor  porpoise.  NMFS  has  assessed  the 
status  of  the  species  according  to  the 
criteria  in  the  ESA. 

Since  1999,  NMFS  has  obtained  no 
information  demonstrating  that  factors 
other  than  mortality  incidental  to 
commercial  fishing  could  cause  the 
stock  to  be  in  danger  of  extinction  or 
likely  to  become  so  in  the  foreseeable 
future  or  that  available  regulatory 
mechanisms  are  inadequate  to  reduce 
harbor  porpoise  mortality  and  serious 
injury.  After  analysis  of  the  GOM/BOF 
population  of  harbor  porpoise  under  the 
five  ESA  listing  factors,  NMFS  has 
determined  that  the  stock  is  not  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range,  and  it  is 
not  likely  to  become  endangered  in  the 
foreseeable  future.  Therefore,  listing  the 
GOM/BOF  population  of  harbor 
porpoise  as  threatened  or  endangered  is 
not  warranted  at  this  time.  In  addition, 
because  of  the  current  status  of  the 
species  it  is  appropriate  to  remove  the 
GOM/BOF  harbor  porpoise  population 
from  the  ESA  candidate  species  list. 

The  most  significant  factors  that 
NMFS  considered  in  making  this 
determination  are  the  new  abundance 
estimate  from  the  1999  survey  and  the 
results  of  measures  promulgated  under 
the  MMPA  through  the  HPTRP  and 
under  the  Magnuson-Stevens  Act 
through  the  Northeast  Multispecies  FMP 
that  directfy  or  indirectly  reduce  the 
level  of  harbor  porpoise  mortality 
incidental  to  commercial  fishing  in  U.S. 
waters,  the  Harbor  Porpoise 
Conservation  Strategy  implemented  by 
the  Canada  Department  of  Fisheries  and 
Oceans,  and  the  existing  authority  by 
which  regulatory  agencies  can  adapt 
management  measures  if  unanticipated 
changes  in  porpoise  bycatch  patterns 
occur.  Although  it  is  likely  that  porpoise 
mortality  will  continue  to  occur 
incidental  to  fishery  operation,  existing 
regulatory  mechanisms  and  authority 


for  amending  these  mechanisms  to 
address  bycatch  in  commercial  fisheries 
are  adequate  to  ensure  that  bycatch  in 
commercial  fisheries  do  not  cause 
harbor  porpoise  to  be  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  it  is  not  likely 
to  become  endangered  in  the  foreseeable 
future. 

Although  the  HPTRP  and  other 
bycatch  reduction  efforts  have  reduced 
the  incidental  take  of  harbor  porpoise  in 
gillnet  fisheries  to  below  the  PBR  level 
in  both  1999  and  2000.  it  is  clear  that 
harbor  porpoise  bycatch  must  continue 
to  be  monitored.  NMFS  has  documented 
non-compliance  with  HPTRP 
regulations  that  may  have  reduced  its 
effectiveness,  requiring  additional 
outreach  and  enforcement  measures. 
Furthermore,  fishery  management 
measures  have  changed  since  the 
implementation  of  the  HPTRP  and  may 
continue  to  change  via  the  annual 
adjustment  process  in  the  Multispecies 
FMP.  It  is  possible  that  closures 
implemented  for  fish  conservation  will 
be  removed  when  fish  stocks  reach  their 
rebuilding  targets,  which  could  result  in 
an  increased  risk  to  harbor  porpoise  and 
may  require  adjustment  of  the  HP'TIP. 

NMFS  will  continue  to  monitor 
bycatch  levels  and  will  adjust  the 
HPTRP  as  necessary  to  maintain  bycatch 
levels  within  the  goals  established' by 
section  118  of  the  MMPA.  NMFS  will 
also  monitor  any  proposed  regulations 
and  proposed  changes  to  existing 
regulations  that  may  affect  harbor 
porpoise  bycatch  and  consider  whether 
management  measures  need  to  be 
changed.  NMFS  intends  to  reconvene 
the  two  Harbor  Porpoise  Take  Reduction 
Teams  as  necessary  to  monitor  the 
implementation  of  the  HPTRP  relative 
to  MMPA  goals. 

Authority:  16  U.S.C  1531  et  seq. 

Dated:  C)ctoberl2.  2001. 
William  T.  Hogarth 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fislieries  Service. 
[FR  Doc.  01-26454  Filed  10-18-01;  8:45  am] 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Draft  Program  Comment  Regarding 
Historic  Preservation  Review  Process 
for  Projects  Involving  Historic  Natural 
Gas  Pipelines 

AGENCY:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  Intent  to  issue 

program  comments  on  Historic  Natural 

Gas  Pipelines. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  proposes  a 
Program  Comment  to  streamline  the 
historic  preservation  review  process  for 
projects  involving  historic  natural  gas 
pipelines.  i 

DATES:  Submit  comments  on  or  before 
November  9,  2001. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  program 
comment  to  Don  Klima,  Director,  Office 
of  Planning  and  Review,  Advisory 
Council  on  Historic  Preservation,  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004.  Fax  (202)  606- 
8672.  You  may  submit  electronic 
comments  to:  dklima@achp.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Klima,  202-606-8505. 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  National  Historic 
Preservation  Act  requires  Federal 
agencies  to  consider  the  effects  of  their 
undertakings  on  historic  properties  and 
provide  the  Advisory  Council  on 
Historic  Preservation  ("Council")  a 
reasonable  opportunity  to  comment 
with  regard  to  such  undertakings.  The 
Council  has  issued  the  regulations  that 
set  forth  the  process  through  which 
Federal  agencies  comply  with  these 
duties.  Those  regulations  are  codified 
under  36  CFR  part  800  ("Section  106 
regulations"). 

The  Council  can  streamline  the 
regular  Section  106  review  process 
through  program  comments.  36  CFR 


800.14(e).  Instead  of  going  through  each 
of  the  steps  detailed  in  subpart  B  of  the 
Section  106  regulations,  an  agency  can 
meet  its  Section  106  responsibilities  for 
a  specific  program  by  taJung  into 
account  the  Council's  program 
comments  and  following  the  steps  set 
forth  in  those  comments. 

The  Council  is  now  proposing  a 
program  comment  to  help  the  Federal 
Energy  Regulatory  Commission 
("Commission")  meet  its  Section  106 
responsibilities  regarding  natural  gas 
pipelines.  Specifically,  the  program 
comment  deals  with  authorizations  to 
construct,  operate,  and  abandon  natural 
gas  pipelines  and  related  pipeline 
facilities  imder  Section  7  of  the  Natural 
Gas  Act,  5  U.S.C.  71 7f,  including  the 
blanket  authorizations  under  18  CFR 
parts  157  and  284  of  the  Commission's 
regulations.  The  Conunission's  part  157, 
subpart  F  blanket  authorization  program 
applies  to  specified  projects  below  a  set 
cost  level.  Projects  above  that  cost  are 
processed  pursuant  to  part  157,  subpart 
A.  Part  284  applies  to  activities 
conducted  pursuant  to  section  311  of 
the  Natural  Gas  Policy  Act. 

Consistent  with  Section  106,  it  is  the 
Commission's  responsibility  to  take  into 
account  the  effect  that  issuing  such 
authorizations  has  on  historic 
properties.  Due  to  the  planning  process 
for  some  pipeline  projects,  such  as 
construction,  many  historic  properties 
that  might  be  affected  by  the 
construction  can  be  avoided  during 
right-of-way  selection  or  during  the 
construction  process  itself.  However,  in 
some  pipeline  projects,  the  historic 
properties  simply  cannot  be  avoided. 
Such  is  the  case  regarding  existing 
natural  gas  pipelines  and  related 
pipeline  facilities  that  are  listed,  or 
eligible  for  listing,  in  the  National 
Register  of  Historic  Places  ("historic 
natural  gas  pipelines").  Natural  gas 
pipelines  and  related  pipeline  facilities 
may  be  historic  due  to  such  things  as 
their  particular  design  and  engineering 
features,  or  their  association  with 
important  national  or  regional  historic 
events  and  well-known  persons.  It  is  the 
Council's  belief  that  the  historic 
significance  of  historic  natural  gas 
pipelines  is  appropriately  preserved 
through  recordation  of  their  historic 
attributes.  This  may  include 
preservation  of  original  construction 
drawings  and  documents,  photographic 
recordation  of  current  conditions, 


assembly  and  archiving  of  historical 
docimientation,  and  retention  and 
curation  of  artifacts  ft'om  or  associated 
with. the  historic  pipeline. 

Although  most  historic  natural  gas 
pipelines  could  be  treated  fairly 
expeditiously  during  compliance  with 
Section  106,  under  Commission 
regulations  the  occurrence  of  an  effect 
on  a  historic  natural  gas  pipeline  as  a  ' 
practical  matter  disqualifies  the  pipeline 
company  from  completing  the  project 
under  a  blanket  certificate.  18  CFR  part 
157,  subpart  F,  Appendix  II,  and  18  CFR 
part  284.  This  creates  delays  since, 
absent  the  ability  to  proceed  under  a 
blanket  certificate,  a  fuller 
environmental  review  must  bte 
conducted  and  completed  by  the 
Commission,  which  may  take 
substantially  more  time  and  resources. 
The  potential  for  delay  can  impede 
necessary  maintenance,  repair  and 
replacement  actions  that  are  essential  to 
protect  public  health,  ensure  pipeline 
safety  and  provide  essential  energy 
resources.  Absent  an  effect  finding, 
pipeline  companies  can  proceed  under 
a  blanket  certificate  for  many  types  of 
projects,  substantially  simplifying  the 
approval  process,  reducing  required 
documentation,  and  expediting  the 
necessary  work  undertaken  by  the 
pipeline  company.  These  program 
comments  give  certificate  holders  the 
ability  to  stay  within  their  blanket 
certificate,  so  long  as  the  relevant 
historic  natural  gas  pipeline  is 
appropriately  documented. 

For  applicants  who  are  unable  to 
proceed  under  a  blanket  certificate,  but 
who  appropriately  document  the 
relevant  historic  natural  gas  pipeline, 
these  program  comments  provide  a 
more  efficient  and  predictable  process 
that  also  results  in  an  acceptable 
preservation  outcome. 

This  streamlining  initiative  is 
consistent  with  the  Administration's 
National  Energy  Policy  (Report  of  the 
National  Energy  Policy  Group,  May 
2001),  and  Executive  order  13212  (May 
18.  2001),  which  requires  agencies  to 
"expedite  their  review  of  permits  or  take 
other  actions  as  necessary  to  accelerate 
the  completion  of  (projects  that  will 
increase  the  production,  transmission, 
or  conservation  of  energy),  while 
maintaining  safety,  public  health,  and 
environmental  protections." 

Once  issued,  these  program  comments 
will  remain  in  effect  unless  the  Council 


determines  that  the  consideration  of 
effects  to  historic  natiu^l  gas  pipelines 
is  not  being  carried  out  in  a  manner 
consistent  with  these  program 
comments  and  withdraws  the 
comments.  36  CFR  800.14(e)(6). 

These  program  conmients  will  not 
apply  to  tribal  land  without  the  consent 
of  the  relevant  tribe.  The  Council 
believes  that  these  program  comments 
have  no  consequences  for  historic 
properties  of  religious  and  cultural 
significance,  regardless  of  location,  to 
any  Indian  tribe  or  Native  Hawaiian 
organization  since  they  are  limited  to 
effects  on  only  one  type  of  historic 
property  (i.e.,  historic  natural  gas 
pipelines).  The  Council  is  not  aware  of 
any  historic  natural  gas  pipelines  that 
are  of  such  significance  to  tribes  or 
Native  Hawaiian  organizations. 

The  Council  is  seeking  comments 
regarding  the  proposed  program 
conmients.  Such  comments  must  be 
received  by  the  deadline  set  forth  above 
in  order  to  be  considered  by  the 
Council. 

The  full  text  of  the  proposed  program 
comment  is  reproduced  below. 

Program  Comment  for  Historic  Natural 
Gas  Pipelines 

/.  Introduction 

These  program  comments  provide  the 
Federal  Energy  Regulatory  Commission 
("Commission")  with  an  alternate  way 
to  comply  with  its  responsibilities 
under  Section  106  of  the  National 
Historic  Preservation  Act  ("Section 
106"),  with  regard  to  effects  on  natural 
gas  pipelines  and  related  pipeline 
facilities  ("pipelines")  when  authorizing 
projects  under  Section  7  of  the  Natural 
Gas  Act  by  either  (a)  applicants 
pursuant  to  18  CFR  part  157,  subpart  A, 
or  (b)  certificate  holders  pursuant  to  18 
CFR  part  157,  subpart  F  and  18  CFR  part 
284  of  the  Commission's  regulations 
("pipeline  projects"). 

//.  Effects  on  Historic  Natural  Gas 
Pipelines 

a.  Evaluation 

For  pipeline  projects  affecting 
pipelines  50  years  old  or  older  not 
previously  evaluated  for  eligibility  for 
listing  in  the  National  Register  of 
Historic  Places  ("National  Register"), 
the  applicant/certificate  holder  will 
consult  with  the  appropriate  State 
Historic  Preservation  Officer  ("SHPO") 
to  apply  the  National  Register  Criteria  to 
the  pipeline. 

(1)  If  the  applicant/certificate  holder 
and  SHPO  agree  that  the  pipeline  is  not 
eligible  for  listing  in  the  National 
Register,  then  the  pipeline  will  not  be 
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treated  as  a  historic  property  for  Section 
106  purposes. 

(2)  If  flie  applicant/certificate  holder 
and  SHPO  agree  that  the  pipeline  is 
eligible  for  listing  in  the  National 
Register,  proceed  to  subparagraph  (b), 
below. 

(3)  If  the  applicant/certificate  holder 
and  the  SHPO  cannot  agree  on  the 
eligibility  of  the  pipeline,  these  program 
comments  will  not  be  applicable  to  the 
pipeline  project. 

b.  Treatment 

(1)  For  pipelines  already  listed  or 
determined  to  be  eligible  for  listing  in 
the  National  Register  and  for  those 
determined  to  be  eligible  for  National 
Register  listing  pursuant  to 
subparagraph  (a)(2)  ("historic 
pipelines"),  the  applicant/certificate 
holder  will  consult  with  the  appropriate 
SHPO  to  determine  the  appropriate 
level  and  type  of  documentation.  In 
determining  what  is  appropriate,  the 
applicant/certificate  holder  and  the 
SHPO  should  consider  the  likelihood 
and  magnitude  of  future  impacts. 

(2)  If  the  applicant/certificate  holder 
and  SHPO  agree  regarding 
documentation,  the  applicant/certificate 
holder  will  document  the  historic 
pipeline,  or  relevant  portion  thereof, 
and  contributing  features  as  follows: 

(i)  Documentation  will  be  carried  out 
in  accordance  with  the  Secretary  of  the 
Interior's  Guidelines  for  Architectural 
and  Engineering  Documentation  to 
meet,  at  a  minimum,  the  Documentation 
Level  IV  Standard. 

(ii)  The  docimientation  will  be  placed 
in  an  appropriate  depository  as 
recommended  by  the  SHPO. 

(iii)  Once  the  applicant/certificate 
holder  and  the  SHPO  have  agreed 
regarding  this  documentation  and 
deposit,  the  project  cannot  be  found  to 
have  an  effect  (as  defined  under  36  CFR 
part  800)  upon  the  characteristics  that 
make  the  pipeline  eligible  for  National 
Register  listing,  and  the  requirements  of 
Section  106  with  regard  to  the  historic 
pipeline  will  be  deemed  to  have  been 
met.  Documentation  and  deposit  need 
not  be  completed  for  this  provision  to 
apply,  except  to  the  extent  that 
modification  of  the  historic  pipeline 
would  preclude  the  subsequent 
completion  of  the  agreed-upon 
documentation  and  deposit. 

(iv)  For  those  pipeline  projects  carried 
out  by  an  applicant  under  18  CFR  part 
157.  subpart  A,  the  applicant  will  also 
submit  to  the  Commission  the 
information  necessary  to  comply  with 
18  CFR  380.12  (fl. 

(3)  If  the  applicant/certificate  holder 
and  the  SHPO  cannot  agree  on  the  level 
and  type  of  documentation  and/or  the 


depository,  then  these  Program 
Comments  will  not  be  applicable. 

///.  Effects  on  Other  Historic  Properties 

These  program  Conunents  address 
only  pipeline  project  effects  to  historic 
pipelines.  These  program  comments  do 
not  apply  to  potential  effects  to  other 
properties  listed  in.  or  eligible  for 
inclusion  in,  the  National  Register. 

IV.  Applicability 

These  Program  Conunents  are  not 
applicable  on  tribal  lands,  as  defined 
under  36  CFR  800.16(x)  ("all  lands 
within  the  exterior  boundaries  of  any 
Indian  reservation  and  all  dependent 
Indian  conomunities"),  unless  the 
relevant  tribe  consents.  Federal  agencies 
other  than  the  Commission  may  use 
these  program  comments  for  pipeline 
projects  that  take  place  on  fiederally 
administered  lands  under  their 
jurisdiction. 

Authority:  36  CFR  800.14(e) 

Dated:  October  16.  2001. 
Ronald  D.  Anzalone, 
Acting  Executive  Director 
(FR  Doc.  01-26437  Filed  10-18-01;  8:45  am] 
BIUJNO  COOE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

AGENCY:  Research,  Education,  and 
Economics,  USD  A. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  announces  a 
meeting  of  the  National  Agricultural 
Research,  Extension.  Education,  and 
Economics  Advisory  Board. 
SUPPLEMENTARY  INFORMATION:  The 
National  Agricultural  Research, 
Extension.  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  802  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  No.  104-127).  has  scheduled  a 
National  Agricultural  Research. 
Extension.  Education,  and  Economics 
Advisory  Board  Meeting.  October  30. 
2001-November  1,  2001. 

On  Tuesday.  October  30.  2001, 
through  Thursday,  November  1,  2001. 
the  Advisory  Board  will  hold  a  general 
meeting  at  the  Washington  Court  Hotel 
in  Washington,  DC.  An  Orientation 
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Session  for  newly  appointed  Advisory 
Board  members  will  be  held,  on 
Tuesday,  October  30.  2001,  from  9:00 
a.m.  until  12:00  p.m.  The  afternoon 
session  will  include  remarks  by  the 
Secretary  of  Agriculture  (invited)  and  an 
opening  address  by  the  Honorable 
Clayton  Yeutter,  former  Secretan,'  of 
Agriculture  and  former  U.S.  Trade 
Representative.  The  theme  of  the 
afternoon's  Focus  Session  is  Global 
Agricultural  Trade  and  Policy:  U.S. 
Research  Implications.  From  2:30  p.m.- 
5:30  p.m.,  a  panel  will  be  held  on 
international  trade  policies,  which  will 
consist  of  several  international  trade 
representatives  to  the  United  States 
including  the  European  Union,  Brazil, 
and  China.  An  evening  session  from  6 
p.m.-7:30  p.m.  will  have  two  guest 
speakers,  who  will  talk  about  the 
National  Coalition  on  Food  and 
Agricultural  Research  (N-CFAR)  and 
the  National  Association  of  State 
Universities  and  Land-Grant  Colleges 
(NASULGU)  Food  and  Society 
Initiative. 

On  Wednesday,  October  31,  2001,  the 
Advisory  Board  will  conduct  general 
business,  hear  remarks  from  Dr.  Joseph 
Jen,  USD  A  Under  Secretary,  Research, 
Education,  and  Economics,  and 
continue  with  special  panels  throughout 
the  day  on  Global  Agricultural  Trade 
and  Policy:  U.S.  Research  Implications. 
Topics  will  include  an  overview  of  U.S. 
trade  in  agriculture,  understanding 
impediments  to  global  trade,  and  World 
Bank  perspectives  on  currency  exchange 
issues  and  other  economic  factors. 
Congressional  panels  held  in  the 
afternoon  will  include  Marketing  U.S. 
Food  and  Agriculture  and  the 
implications  for  research  and  education. 
On  Thursday,  November  1.  2001,  from 
8  a.m.-12  p.m.,  special  reports  of 
interest  (e.g.,  results  of  the  Blue  Ribbon 
Panel  study  on  USDA's  National 
Agricultural  Library;  an  update  on  the 
reorganization  of  USDA's  Cooperative 
State  Research,  Education,  and 
Extension  Service;  and  Research, 
Education,  and  Economics  agency 
updates)  will  be  presented  to  the 
Advisory  Board.  Detailed  discussion 
and  wrap-up  of  the  Focus  Session  will 
be  addressed  by  Board  members. 
Ambassador  Allen  Johnson,  Chief 
Agriculture  Negotiator  for  Office  of  the 
United  States  Trade  Representative,  has 
been  invited  to  speak  about  "What's  on 
the  Horizon  for  Research  on 
Agricultural  World  Trade."  New 
members  to  the  9-member  Executive 
Committee  will  be  determined  by  Board 
vote.  Limited  time  each  day  will  be 
provided  for  comments  from  the  public 
as  noted  in  a  forthcoming  agenda.  Also, 
written  comments  will  be  accepted  for 


public  record  up  to  two  weeks  following 
the  Advisory  Board  meeting.  The 
fmdings  of  the  Focus  Session,  based  on 
input  from  speakers  and  other 
stakeholders,  will  be  consolidated  into 
recommendations  to  the  Secretary  of 
Agriculture. 

Dates: 

•  October  30,  2001,  9  a.m.-12  p.m.. 
Orientation  for  New  Board  members 

•  October  30,  2001, 1  p.m.-5:30  p.m., 
Focus  Session 

•  October  30^  2001,  6  p.m.-7:30  p.m.. 
Working  Reception  with  Guest 
Speaker 

•  October  31,  2001,  8  a. m.-6  p.m., 
Advisory  Board  Meeting  and  Focus 
Session 

•  October  31,  2001,  12  p.m.-l:30  p.m.. 
Working  Lunch  with  Speaker 

•  November  1,  2001,  8  a.m.-12  p.m.. 
Focus  Session,  Special  Reports  of 
Interest,  Discussion,  and  Wrap-up 

Place:  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  NW.;  Washington, 
DC;  Atrium  Ballroom  and  Executive 
Room  (Reception  Only). 

Type  of  Meeting:  Open  to  the  Public. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  (up  to  two  weeks  after  the 
meeting)  with  the  contact  person.  All 
statements  will  become  part  of  the 
official  records  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  and  will  be  kept  on  file  for  public 
review  in  the  Office  of  the  Advisory 
Board;  Research.  Education,  and 
Economics;  U.S.  Department  of 
Agriculture:  Washington,  DC  20250- 
2255. 

For  Further  Information  Contact: 
Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board;  Research,  Education, 
and  Economics  Advisory  Board  Office; 
Room  344-A,  Jamie  L.  Whitten 
Building;  U.S.  Department  of 
Agriculture;  STOP  2255;  1400 
Independence  Avenue,  SW.; 
Washington,  DC  20250-2255; 
Telephone:  (202)  720-3684;  FAX:  (202) 
720-6199;  E-mail: 
smorgan@reeusda.gov. 

Done  at  Washington.  DC,  this  16th  day  of 
October.  2001. 
loseph  ].  |en, 

L'nder Secretary.  Research.  Education,  and 
Economics. 

jFR  Doc.  01-26478  Filed  10-17-01:  12:29 
pm) 

BILLING  COOE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Form  FNS-135, 
Affidavit  of  Return  or  Exchange  of 
Food  Coupons 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  a 
proposed  revision  of  a  currently 
approved  information  collection 
contained  in  form  FNS-135,  Affidavit  of 
Return  or  Exchange  of  Food  Coupons. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  18, 
2001. 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information, 
collection  to:  Jeffrey  N.  Cohen,  Branch 
Chief,  Electronic  Benefit  Transfer 
Branch,  Benefit  Redemption  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jefft^y  N.  Cohen,  (703)  305-2523. 
SUPPLEMENTARY  INFORMATION: 

Title:  Affidavit  of  Return  or  Exchange 
of  Food  Coupons. 

OMB  Number:  0584-0052. 

Fonn  Number:  FNS-135. 

Expiration  Date:  11/30/2001. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Section  7(d)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  (7 
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U.S.C.2016(d))  requires  that  State 
agencies  determine  and  monitor  food 
stamp  coupon  inventories.  The  Food 
Stamp  Program  regulations  at  7  CFR 
274.6(f)  require  that  State  agencies 
replace  improperly  manufactured  or 
mutilated  coupons  after  the  recipient 
requesting  replacement  completes  an 
FNS-135.  Affidavit  of  Return  or 
Exchange  of  Food  Coupons.  The  form 
must  also  be  used  when  coupons  are 
returned  for  other  reasons  such  as  the 
return  of  found  coupons.  The  forms 
document  the  return  of  coupons  and 
provides  an  audit  trail  for  their 
processing  within  State  agency  offices. 
The  proposed  revision  reflects  the  fact 
that  the  expected  number  of 
respondents  should  be  less  than  in 
previous  years  because  the  number  of 
food  stamp  coupons  has  declined  over 
the  past  several  years  with  the 
implementation  of  electronic  benefit 
delivery  systems. 

Affected  Public:  State  and  local 
government  employees  and  recipients. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Number  of  Responses  per 
respondent:!. 

Estimated  Time  per  Response:  .25 
hours. 

Estimated  Total  Annual  Burden: 
7,500  hours  annually. 

Dated;  October  10.  2001. 
George  A.  Braley, 

Acting  Administrator. 

[PR  Doc.  01-26466  Filed  10-18-01;  8:45  am) 

HLUNGCOOE  3410-30-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List,  Proposed  AddMon 
andDetoUons 

AGENCY:  Committee  for  PiutJiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnON:  Proposed  addition  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  service 
to  be  furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  19,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennedy  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Prociirement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  service  is 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Services 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center.  Newington.  Connecticut 

NPA:  Greater  Enfield  Allied  Rehabilitation 
Centers.  Inc.,  Enfield,  Connecticut 

Government  Agency:  Fort  Devens  Reserve 
Forces  Training  Center 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 


3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
cotmection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  are 
proposed  for  deletion  from  the 
Procurement  List: 

Commodities 

Adhesive  Tape.  Surgical 

6510-01-060-1639 

6510-01-107-0223 

6510-01-284-5110 

6510-01-285-3896 

6510-01-368-2659 

6510-01-368-2660 

6510-01-370-4099 

6510-01-370-4100 

6510-00-926-8882 

6510-00-926-8883 
Government  Agency:  Department  of  Veterans 

Affairs 
Adhesive  Tape.  Surgical 

6510-01-060-1639 

6510-01-107-0223 

6510-01-284-5110 

6510-01-285-3896 

6510-01-368-2659 

6510-01-368-2660 

6510-01-370-4099 

6510-01-370-4100 

6510-00-926-8882 

6510-00-926-8883 
Government  Agency:  Defense  Supply  Center 

Philadelphia 
Penetrating  Fluid 

6850-00-973-9091 

Sberyl  D.  Kenneriy, 

Director,  Information  Management. 

[FR  Doc.  01-26403  Filed  10-18-01;  8:45  am] 

MUMG  COOC  S3S3-01-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurentent  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  19,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10600, 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy  (703)  603-7740. 
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SUPPLEMENTARY  INFORMATIOM:  On  April 
13.  May  11,  July  27,  August  10  and 
August  31,  2001,  the  Committee  for 
PiutJiase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(66  FR  19136,  24100,  39142,  42198  and 
45960)  of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  op  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  added  to 
the  Procurement  List: 

Commodities 

Shaft.  Propeller 

2520-01-171-4844 
Paper.  Xerographic 

7530-01-398-2652 

Services 

Base  Supply  Center.  United  States  Coast 

Guard.  Integrated  Support  Command. 

Alameda.  California 
Base  Supply  Center.  Fort  McCoy.  Wisconsin, 

Facilities  Management.  Television  Audio 

Support  Activity  (TASA).  McClellan 

AFB.  California 
Grounds  Maintenance,  Naval  Base,  Ventura 

County.  California 
Janitorial/Custodial.  Eielson  Air  Force  Base. 

Alaska 
Manufacturing  and  Development  Assistance, 

U.S.  Army  Natick  Research  Development 

&  Engineering  Center,  Natick, 

Massachusetts 


This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

|FR  Doc.  01-26404  Filed  10-18-01;  8:45  am] 

BILLING  CODE  635»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additioti; 
Correction 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

procurement  list. 

summary:  In  the  docimient  appearing  on 
page  51005,  FR  Doc.  01-25042,  in  the 
issue  of  October  5,  2001 ,  in  the  third 
colunm  the  Conunittee  published  a 
notice  of  proposed  addition  to  the 
Procurement  List  of,  among  other 
things.  Shirt,  Sleeping,  8415-00-890- 
2099,  8415-00-890-2101.  8415-00- 
890-2102  and  8415-00-890-2013.  This 
notice  is  amended  to  include  8415-00- 
890-2100  and  8415-00-935-6855, 
which  was  omitted  from  original  notice, 
and  to  correct  the  omission  that  this 
proposed  addition  is  for  the  Remaining 
50%  of  the  Governments  Requirement. 

Comments  Must  be  Received  on  or 
Before:  November  19,  2001. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions.  If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  will  be 
required  to  procure  the  commodity 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 


other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  is  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Shirt,  Sleeping 

8415-00-890-2099 

8415-00-690-2100 

8415-00-890-2101 

8415-00-890-2102 

8415-00-890-2203 

8515-00-935-6855 
(Remaining  50%  of  the  Government 
Requirement) 

NPA:  BOST  Human  Development  Services 
Fort  Smith.  Arkansas. 

Government  Agency:  Defense  Supply 
Center  Philadelphia. 

Sheryl  D.  Kemierly, 

Director,  Information  Management. 

|FR  Doc.  01-26402  Filed  10-18-01;  8:45  am) 

BOiJNG  CODE  63S»-01-f> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-815,  A-580-816] 

CokHtolled  and  Corrosion  Resistant 
CartMn  Steel  Flat  Products  From 
Korea:  Extension  of  Time  Limits  for  the 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  the  final  results  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  October  19.  2001. 
FOR  FURTHER  mFORMATION  CONTACT: 
James  Doyle  at  (202)  482-0159:  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington.  DC  20230. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  Department  of  Commerce 
("the  Department")  to  issue  the  final 
results  of  an  antidumping  duty 
investigation  within  120  days  of  the 
date  the  preliminary  results  are  issued. 
However,  if  the  Department  concludes 
that  it  is  not  practicable  to  issue  the 
results  by  the  original  deadline,  it  may 
extend  the  120-day  period  to  180  days. 

Background 

On  October  2.  2000,  the  Department 
initiated  the  above-referenced  review. 
See  Notice  of  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  65  FR  58733  (October  2,  2000).  The 
preliminary  results  were  published  in 
the  Federal  Register  on  September  11, 
2001.  See  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  the  Republic  of  Korea: 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  ["Preliminary  Results"),  66  FR 
47163  (September  11.  2001).  The 
current  due  date  for  the  final  results  is 
January  9,  2001. 

Extension  of  Time  Limits  for  the  Final 
Results 

Due  to  the  complexity  of  issues 
involved  in  these  cases,  such  as 
complicated  cost  accounting, 
downstream  home  market  affiliated 
peuties,  and  the  addition  of  a  new 
respondent  in  this  seventh 
administrative  review,  it  is  not 
practicable  to  complete  these  reviews 
within  the  original  time  limit. 
Therefore,  the  Department  has 
postponed  the  deadline  for  issuing  the 
final  resuhs  until  March  11.  2002. 
which  is  180  days  after  publication  of 
the  Preliminary  Results. 

Dated:  October  12,  2001. 
Richard  O.  Weible. 

Acting  Deputy  Assistant  Secretary.  AD/CVD 

Enforcement  Group  HI. 

|FR  Doc.  01-26447  Filed  10-18-01:  8:45  am) 

BILLING  CODE  3S1»-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-837] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  l.ess  Than 
Fair  Value  and  Postponement  of  Hnal 
Determination:  Greenhouse  Tomatoes 
From  Canada 

AGENCY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  amended  preliminary 

determination  of  sales  at  less  than  fair 

value  and  postponement  of  final 

determination. 

SUMMARY:  The  Department  of  Commerce 
is  amending  the  preliminary 
determination  of  sales  at  less  than  fair 
value  in  the  antidumping  duty 
investigation  of  greenhouse  tomatoes 
from  Canada  to  reflect  the  correction  of 
a  significant  ministerial  error  made  in 
the  dumping-margin  calculation 
regarding  BC  Hot  House  Foods.  Inc.,  and 
is  postponing  the  final  determination. 
EFFECTIVE  DATE:  October  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Thomas  Schauer,  AD/CVD 
Enforcement  3,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-4794  or  (202) 482-0410. 
respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act, 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  refer  to  19  CFR  part  351 
(April  2000). 

Significant  Ministerial  Error 

The  Department  of  Commerce  (the 
Department)  is  amending  the 
preliminary  determination  of  sales  at 
less  than  fair  value  in  the  antidumping 
duty  investigation  of  greenhouse 
tomatoes  from  Canada  to  reflect  the 
correction  of  a  significant  ministerial 
error  made  in  the  dumping-margin 
calculation  regarding  BC  Hot  House 
Foods.  Inc..  in  that  determination, 
pursuant  to  19  CFR  351.224(g)(1)  and 
(g)(2).  A  ministerial  error  is  defined  as 
an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying. 


duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial.  See  19  CFR  351.224(f).  A 
significant  ministerial  error  is  defined  as 
an  error,  the  correction  of  which,  singly 
or  in  combination  with  other  errors, 
would  result  in  (1)  a  change  of  at  least 
five  absolute  percentage  points  in,  but 
not  less  than  25  percent  of,  the 
weighted-average  dumping  margin 
calculated  in  the  original  (erroneous) 
preliminary  determination;  or  (2)  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  or  de  minimis 
and  a  weighted-average  dumping 
margin  of  greater  than  de  minimis  or 
vice  versa.  See  19  CFR  351.224(g).  We 
are  publishing  this  amendment  to  the 
preliminary  determination  pursuant  to 
19  CFR  351.224(e).  As  a  result  of  this 
amended  preliminary  determination,  we 
have  revised  the  weighted-average 
dumping  margin  for  BC  Hot  House 
Foods,  Inc. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  consists  of  all  fresh  or 
chilled  tomatoes  grown  in  greenhouses 
in  Canada,  e.g..  common  round 
tomatoes,  cherry  tomatoes,  plum  or  pear 
tomatoes,  and  cluster  or  "on-the-vine" 
tomatoes.  Specifically  excluded  from 
the  scope  of  this  investigation  are  all 
field-grown  tomatoes. 

The  merchandise  subject  to  this 
investigation  may  enter  under  item 
numbers  0702.00.2000.  0702.00.2010. 
0702.00.2030,  0702.00.2035, 
0702.00.2060,  0702.00.2065. 
0702.00.2090.  0702.00.2095. 
0702.00.4000,  0702.00.4030, 
0702.00.4060,  0702.00.4090. 
0702.00.6000.  0702.00.6010. 
0702.00.6030,  0702.00.6035, 
0702.00.6060,  0702.00.6065. 
0702.00.6090,  and  0702.00.6095  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  These 
subheadings  may  also  cover  products 
that  are  outside  the  scope  of  this 
investigation,  i.e.,  field-grown  tomatoes. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Ministerial>Error  Allegation 

On  October  1,  2001.  the  Department 
issued  its  affirmative  preliminary 
determination  in  this  proceeding.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Greenhouse  Tomatoes  From  Canada,  66 
FR  51010  (October  5,  2001)  (Preliminary 
Determination).  The  following  five 
companies  are  respondents  in  this 
investigation:  BC  Hot  House  Foods,  Inc.. 
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Red  Zoo  Marketing  (a.k.a.  Produce 
Distributors,  Inc.).  Veg  Gro  Sales.  Inc. 
(a.k.a.  K  &  M  Produce  Distributors).  J-D 
Marketing,  Inc..  and  Mastronardi 
Produce  Ltd. 

On  October  5  and  9,  2001.  the 
Department  received  timely  allegations 
of  ministerial  errors  in  the  Preliminary 
Determination  from  BC  Hot  House 
Foods.  Inc..  and  Red  Zoo  Marketing, 
respectively.  BC  Hot  House  Foods.  Inc., 
alleged  three  ministerial  errors:  (1)  The 
Department  used  arithmetically 
incorrect  conversion  factors  in 
calculating  the  warehousing  expense 
adjustment.  (2)  the  Department 
incorrectly  used  a  simple  average,  not  a 
weighted  average,  to  combine  certain 
growers'  costs,  and  (3)  the  Department 
incorrectly  eliminated  transactions  with 
billing  adjustments  that  exceed  gross 
unit  price  only  if  the  adjustments  bore 
a  negative  value  rather  than  eliminating 
billing  adjustments  with  both  positive 
and  negative  vales  that  exceed  gross 
unit  price.  See  October  5.  2001,  letter 
from  BC  Hot  House  Foods.  Inc.,  alleging 
ministerial  errors  in  the  Preliminary 
Determination.  Red  Zoo  Marketing 
alleges  that  the  Department  made  a 
ministerial  error  in  calculating  separate 
costs  for  roma  tomatoes-on-the-vine 
(TOVs)  and  cherry  TOVs  produced  by 
Great  Northern  Hydroponics.  See 
October  9.  2001.  letter  from  Red  Zoo 
Marketing  alleging  ministerial  errors  in 
the  Preliminary  Determination. 

We  have  reviewed  our  preliminary 
dimiping-margin  calculations  for  BC  Hot 
House  Foods.  Inc..  and  agree  that  only 
one  of  the  three  errors  that  the 
respondent  alleges  is  a  ministerial  error 
within  the  meaning  of  19  CFR 
351.224(f)-  Specifically,  we  agree  that 
we  used  arithmetically  incorrect 
conversion  factors  in  calculating  the 
warehousing  expense  adjustment.  In  the 
Preliminary  Determination  we  treated 
the  warehousing  expense  adjustment  as 
if  the  respondent  reported  it  on  a  per 
kilogram  basis.  After  further  analyzing 
the  record  in  response  to  the 
ministerial-error  allegation,  we  find  that 
the  record  indicates  that  BC  Hot  House 
Foods,  Inc..  reported  the  warehousing 
expense  adjustment  on  a  f)er-case  basis 
as  claimed  in  its  ministerial-error 
allegation.  For  example,  in  the 
respondent's  August  31.  2001,  and 
September  5,  2001,  submissions,  it 
specifically  stated  that  the  unit  basis  for 
these  warehousing  expenses  is  Canadian 
dollars  per  case.  Further,  the  figure  BC 
Hot  House  Foods.  Inc.,  used  as  the 
denominator  for  calculating  the 
warehousing  expense  adjustment  is  only 
one  third  the  size  of  the  kilogram  value 
that  it  reported  in  the  volume  and  value 
table  at  Exhibit  A-24  of  its  August  23, 


2001 ,  supplemental  questionnaire 
response.  This  supports  that  BC  Hot 
House  Foods,  Inc..  calculated  and 
reported  the  warehousing  expense 
adjustment  on  a  per-case  basis. 
Furthermore,  we  determine  that  this 
ministerial  error  rises  to  the  level  of  a 
"significant  error"  pursuant  to  19  CFR 
351.224(g)(1)  and  (g)(2).  and  we  are 
amending  the  Preliminary 
Determination  to  reflect  the  correction 
of  this  significant  ministerial  error  made 
in  the  dumping-margin  calculations  for 
BC  Hot  House  Foods.  Inc.,  pursuant  to 
19  CFR  351.224(e).  See  the  BC  Hot 
House  Foods,  Inc.,  Amended 
Preliminary  Determination  Analysis 
Memorandum  dated  October  15.  2001. 
We  have  corrected  this  ministerial  error 
by  treating  the  warehousing  expense 
adjustment  as  a  per-case  amount  in  the 
dumping-margin  calculation. 

After  analyzing  the  other  two 
ministerial  errors  alleged  by  BC  Hot 
House  Foods.  Inc..  we  have  determined 
that  the  alleged  "errors"  the  respondent 
describes  are  not  ministerial  errors,  and 
that  the  allegations  are  more  properly 
classified  as  comments  on  our 
methodology.  With  regard  to  the 
allegation  that  we  incorrectly  used  a 
simple  average,  not  a  weighted  average, 
to  combine  certain  growers'  costs,  on 
page  6  of  our  October  1 .  2001 . 
Preliminary  Determination  Analysis 
Memorandum  for  BC  Hot  House  Foods, 
Inc..  we  specifically  stated  that  this  is 
the  methodology  we  intended  to  use 
where  more  than  one  of  the  "cost 
respondents"  provided  costs  for  a  given 
product.  This  was  not  a  ministerial 
error.  Similarly,  with  regard  to  BC  Hot 
House  Foods.  Inc.'s,  allegations  that  we 
incorrectly  eliminated  transactions  with 
billing  adjustments  that  exceed  gross 
unit  price  only  if  the  adjustments  bore 
a  negative  value,  rather  than  eliminating 
billing  adjustments  with  both  positive 
and  negative  values  that  exceed  gross 
unit  price,  we  do  not  find  this  to  be  a 
ministerial  error.  The  elimination  of 
transactions  with  negative  billing 
adjustments  that  exceed  gross  unit  price 
is  consistent  with  our  practice  of 
disregarding  transactions  with 
adjustments  that  result  in  negative 
prices.  See,  e.g..  Gray  Portland  Cement 
and  Clinker  From  Mexico:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  63  FR  12764. 12781  (March  16. 
1998).  Further,  the  methodology  we 
applied  is  consistent  with  the 
explanation  provided  on  page  10  of  our 
October  1.  2001.  Preliminary 
Determination  Analysis  Memorandum 
for  BC  Hot  House  Foods.  Inc.  With 
regard  to  billing  adjustments  where  the 
positive  values  of  such  adjustments 


exceed  gross  unit  price,  we  included 
such  transactions  in  the  dvmiping- 
margin  calculation  because  there  is  no 
information  on  the  record  that  supports 
their  exclusion. 

As  noted  above.  Red  Zoo  Marketing 
alleges  that  the  Department  made  a 
ministerial  error  in  calculating  separate 
costs  for  roma  tomatoes-on-the-vine 
(TOVs)  and  cherry  TOVs  produced  by 
Great  Northern  Hydroponics.  Red  Zoo 
Marketing  claims  that  the  cost  figiires 
the  Department  calculated  are  "so 
grossly  overstated  and  unrealistic  as  to 
be  clear  error"  and  that  the  costs  the 
Department  calculated  for  these 
tomatoes  are  many  times  greater  than 
the  next  highest  cost  of  any  type  of 
tomato  produced  by  any  other  Canadian 
producer.  Red  Zoo  Marketing  further 
claims  that  the  vast  majority  of  its 
production  is  of  round  red  TOVs  and 
alleges  that  cost  differences  between 
difi^erent  varieties  of  TOVs  are  not 
significant  because,  according  to  Red 
Zoo  Marketing,  all  require  the  same 
inputs  and  have  comparable 
productivity  and  vine  life. 

Red  Zoo  Marketing  further  contends 
that  the  error  was  caused  in  large  part 
by  the  Department's  faulty  question  in 
its  supplemental  questionnaire.  Because 
of  the  way  the  question  was  worded  and 
because  Red  Zoo  Marketing  did  not 
know  the  reason  the  Department  asked 
the  question.  Red  Zoo  Marketing  states 
that  it  reported  the  product-specific 
areas  as  of  December  31, 1999,  and 
December  31.  2000.  Red  Zoo  Marketing 
claims  that  the  areas  do  not  and  were 
not  intended  to  represent  actual  usage  of 
the  available  greenhouse  facilities 
throughout  the  year. 

Red  Zoo  Marketing  suggests  two 
methods  for  fixing  the  alleged 
ministerial  error.  First,  it  suggests  that 
the  Department  should  use  a  single  per- 
unit  cost  calculated  for  all  of  Great 
Northern  Hydroponics's  production. 
Alternatively,  if  the  Department  finds  it 
necessary  to  continue  calculating  costs 
for  each  type,  Red  Zoo  Marketing 
suggests  that  the  Department  use  the 
data  it  attached  to  its  October  9.  2001. 
ministerial-error  allegation  which 
would  provide  a  more  accurate 
measurement  of  the  areas  uinder 
production  throughout  the  period  of 
investigation  rather  than  the  year-end 
snapshot  the  Department  used  for  the 
preliminary  determination. 

After  analyzing  Red  Zoo  Marketing's 
comments,  we  have  determined  that  the 
alleged  "error"  Red  Zoo  Marketing 
describes  is  not  a  ministerial  error.  We 
made  our  decisions  for  the  preliminary 
determination  based  on  the  record 
before  us.  Red  Zoo  Marketing's 
comments  about  our  segregation  of 


Great  Northern  Hydroponics's  costs 
between  tomato  types  and  our  use  of  the 
year-end  product-specific  area  usage  are 
more  properly  classified  as  comments 
on  our  methodology  and  not  ministerial 
errors. 

Further,  to  the  extent  the  costs  we 
calculated  are  "absurdly"  high,  it  is  not 
primarily  a  result  of  our  methodology  or 
the  area  data  we  used  in  calculating  the 
costs  but,  rather,  it  overwhelmingly 
depends  on  the  production  quantities 
Great  Northern  Hydroponics  reported. 
In  examining  Red  Zoo  Marketing's 
October  9,  2001,  ministerial-error 
allegation,  we  found  that  Red  Zoo 
Marketing  used  new  production 
quantities  for  roma  TOVs  and  cherry 
"TOVs  because  "certain  products  were 
misclassified."  See  Red  Zoo  Marketing's 
October  9,  2001,  ministerial -error 
allegation  submission  at  page  10.  This 
misclassification  relates  to  how  Red  Zuo 
Marketing  reported  product-specific 
production  quantities  prior  to  the 
preliminary  determination,  not  how  the 
Department  made  adjustments  in 
calculating  the  respondent's 
antidumping  margin.  The  production   ' 
quantities  for  these  tomato  types,  which 
Red  Zoo  Marketing  submitted  after  the 
preliminary  determination  in  its 
ministerial  error  allegation,  are 
approximately  ten  times  greater  than 
those  production  quantities  Great 
Northern  Hydroponics  reported  in  its 
August  28.  2001.  supplemental 
response.  To  the  extent  that  there  was 
an  error  in  data  the  company  submitted 
to  us  for  use  in  the  preliminary 
determination,  it  was  not  an  error  on 
our  part.  Accordingly,  we  have  not 
recalculated  Red  Zoo  Marketing's 
dumping  margin  for  this  amended 
preliminary  determination.  We  intend, 
however,  to  examine  this  issue  closely 
at  verification. 

The  collection  of  bonds  or  cash 
deposits  and  suspension  of  liquidation 
will  be  revised  accordingly  and  parties 
will  be  notified  of  this  determination  in 
accordance  with  sections  733(d)  and  (f) 
of  the  Act. 

Amended  Preliminary  Detennination 

As  a  result  of  our  correction  of  a 
ministerial  error  for  BC  Hot  House 
Foods,  Inc.,  we  have  determined  that  a 
revised  weighted-average  dumping 
margin  of  33.95  percent  applies  to  this 
company.  In  addition,  we  have 
recalculated  the  "all  others"  dumping 
margin  to  reflect  the  change  to  BC  Hot 
House  Foods.  Inc.'s  weighted-average 
dumping  margin.  The  revised  "all- 
others"  dumping  margin  is  24.04 
percent. 

We  are  issuing  an  amendment  to  our 
instructions  directing  the  Customs 
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Service  to  suspend  liquidation  on 
imports  of  subject  merchandise.  The 
suspension-of-liquidation  instructions 
will  remain  in  effect  imtil  further  notice. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)(A)  of  the  Act 
provides  that  a  final  determination  may 
be  postponed  until  not  later  than  135 
days  after  the  publication  of  the 
preliminary  determination  if.  in  the 
event  of  an  affirmative  detennination,  a 
request  for  such  postponement  is  made 
by  exporters  which  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four-month  period  to  not  more  than 
six  months. 

On  October  9.  2001.  Red  Zoo 
Marketing,  Veg  Gro  Sales.  Inc.,  J-D 
Marketing.  Inc..  Mastronardi  Ptoduce 
Ltd..  and  all  Ontario  companies  subject 
to  the  "all  others"  rate  (collectively 
referred  to  as  the  "Ontario  companies") 
requested  that  the  Department  postpone 
its  final  determination  imtil  not  later 
than  135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
On  the  same  day  the  parties  making  this 
request  also  requested  an  extension  of 
the  provisional  measures  from  a  four- 
month  period  to  not  more  than  six 
mohths.  See  19  CFR  351.201(e). 
According  to  Attachment  HI  of  the 
"Selection  of  Respondents" 
memorandum  from  Laurie  Parkhill  to 
Richard  W.  Moreland  dated  May  15, 
2001,  during  2000  the  Ontario 
companies  accounted  for  more  than  60 
percent  of  exports  of  tomatoes  from 
Canada.  For  the  reasons  ex]plained  on 
page  2  of  the  same  memorandiun,  we 
determine  that  these  export  statistics 
which  we  obtained  from  the  Customs 
Service  provide  a  reasonable  basis  for 
concluding  that  the  Ontario  companies 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise. 

On  October  11.  2001,  BC  Hot  House 
Foods,  Inc.,  filed  a  letter  stating  that  it 
opposes  postponement  of  the  final 
determination.  The  respondent  claims 
that  its  high  preliminary  dumping 
margin  will  adversely  affect  its 
suppliers'  ability  to  obtain  financing  for 
the  upcoming  season,  jeopardize 
commercial  relationships  with  its 
customers,  and  make  it  difficult  to 
coordinate  marketing  and  planting 
strategies  for  next  year.  We  do  not  find 
this  to  be  a  compelling  reason  for 
denying  the  extension  requested  by  the 


Ontario  companies  because  such 
concerns  are  not  different  frxjm  those 
faced  by  any  of  the  other  companies  that 
we  preliminarily  determined  to  be 
making  sales  at  less  than  fair  value. 

In  accordance  with  19  CFR 
351.210(b)(2)(ii).  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  the  respondents 
requesting  the  postponement  accoimt 
for  a  significant  proportion  of  exports  of 
the  subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  Ontario  companies' 
request  and  are  postponing  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  in  the 
Federal  Register.  Because  Februaiy  17. 
2002.  is  a  Sunday,  and  February  18, 
2002.  is  a  federal  hohday,  we  are 
postponing  the  final  determination  until 
no  later  than  Tuesday,  February  19, 
2002.  Suspension  of  liquidation,  where 
applicable,  will  be  extended 
accordingly. 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  amended  preliminary 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination  whether  the  domestic 
industry  in  the  United  States  is 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports,  or 
sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  one  week 
after  the  issuance  of  the  Department's 
verffication  reports.  A  list  of  authorities 
used,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act.  we  will  hold  a 
public  hearing  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs,  provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
request  for  a  hearing  is  made,  the 
hearing  will  be  tentatively  held  three 
days  after  the  deadline  for  submission  of 
the  rebuttal  briefs  at  the  U.S. 
Department  of  Commerce,  14th  Street 
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and  Constitution  Avenue.  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  IDepartment 
of  Commerce.  Room  1870,  by  November 
5,  2001.  Requests  should  contain  the 
following  information:  (1)  The  party's 
name,  address,  and  telephone  number: 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f),  735(a)(2).  and  777(i){l)  of  the  Act 
and  19  CFR  351.210(b)(2). 

Dated:  October  15.  2001.    . 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Dor.  01-26.538  Filed  lO-lMJl:  8=45  am) 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-307-820,  A-533-823,  and  A-834-807] 

Siliconuinganese  From  Kazakhstan, 
India  and  Venezuela;  Notice  of 
Postponement  of  Preliminary 
Determinations  in  Antidumping  Duty 
Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  postponement  of 
preliminary  determinations  in 
antidumping  duty  investigations. 

summary:  The  Department  of  Commerce 
(the  Department)  is  postponing  the 
preliminary  determinations  in  the 
antidumping  duty  investigations  of 
silicomanganese  hom  Kazakhstan. 
India,  and  Venezuela  from  October  15, 
2001,  until  no  later  than  November  2, 
2001.  This  postponement  is  made 
pursuant  to  section  733(c)(1)(B)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act. 
EFFECTIVE  DATE:  October  19.  2001. 
FOn  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp  (Kazakhstan),  at  (202)  482-4037, 
Sally  Gannon  (India),  at  (202)  482-0162, 
and  Robert  )ames  (Venezuela),  at  (202) 
482-0649,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations 
codified  at  19  CFR  Part  351  (2000). 

Postponement  of  Due  Date  for 
Preliminary  Determinations 

On  April  26,  2001,  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of 
silicomanganese  from  Kazakhstan, 
India,  and  Venezuela.  The  notice  of 
initiation  stated  that  we  would  issue  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  initiation. 
See  66  FR  22209  (May  3,  20D1).  On 
August  17,  2001,  petitioners  made  a 
timely  request  pursuant  to  19  CFR 
351.205(e)  for  a  30-day  postponement, 
pursuant  to  section  733(c)(1)(A)  of  the 
Act.  On  September  17.  Universal  Ferro 
&  Allied  Chemical,  Ltd.  from  India 
submitted  a  request  that  the  Department 
fully  extend  the  preliminary 
determination  because  of  the  time 
constraints.  On  September  24, 
Kazchrome  and  Considar  submitted  a 
request  that  the  Department  determine 
that  the  investigation  on 
silicomanganese  from  Kazakhstan  was 
extraordinarily  complicated  and 
postpone  the  preliminary  determination 
to  the  full  extent  possible.  On  August 
31,  2001,  in  accordance  with 
petitioners'  request  for  a  postponement, 
the  Department  postponed  the 
preliminary  determinations  in  these 
investigations  for  30  days.  See  66  FR 
45964.  Currently,  the  preliminary 
determinations  in  these  investigations 
are  due  on  October  15,  2001. 

However,  pursuant  to  section 
733(c)(1)(B)  of  the  Act,  we  have 
determined  that  these  investigations  are 
"extraordinarily  complicated"  and  are 
therefore  fully  extending  the  due  date 
for  the  preliminary  determinations  to  no 
later  than  November  2.  2001. 

Under  section  733(c)(1)(B),  the 
Department  can  extend  the  period  for 
reaching  a  preliminary  determination 
until  not  later  than  the  190th  day  after 
the  date  on  which  the  administering 
authority  initiates  an  investigation  if: 

(B)  The  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that: 


(i)  The  case  is  extraordinarily 
complicated  by  reason  of: 

(I)  The  number  and  complexity  of  the 
transactions  to  be  investigated  or 
adjustments  to  be  considered; 

(II)  The  novelty  of  the  issues 
presented; 

(III)  The  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  Additional  time  is  necessary  to 
make  the  preliminary  determination. 

Regarding  the  first  requirement,  we 
Hnd  that  in  each  case  all  concerned 
parties  are  cooperating.  Regarding  the 
second  requirement,  we  find  that  each 
of  these  four  cases  is  extraordinarily 
complicated  for  the  following  reasons: 

Kazakhstan 

The  Kazakhstan!  investigation  is 
extraordinarily  complicated  because  the 
Government  of  Kazakhstan  and 
Transnational  Co.  Kazchrome  and  Aksu 
Ferroalloy  Plant  ("Kazchrome"),  the 
producer,  requested  that  the  Department 
revoke  Kazakhstan's  non-market 
economy  status  or  determine  that  the 
silicomanganese  industry  in  Kazakhstan 
is  a  "market  oriented  industry."  In 
addition,  Kazchrome  claims  it  does  not 
have  knowledge  of  which  of  its  export 
sales  to  Alloy  2000,  a  trading  company, 
are  destined  to  the  United  States.  The 
Department  is  considering  other 
complex  issues  such  as  the  relationship 
between  Considar,  a  U.S. -based  selling 
agent,  and  Alloy  2000,  as  well  as  the 
appropriate  date  of  sale. 

India 

The  Indian  investigation  is 
extraordinarily  complicated  because  of 
certain  sales  and  cost  issues  including 
depreciation,  date  of  sale,  and  cost  of 
production.  In  addition,  one  of  the 
companies  is  not  represented  by 
counsel.  The  Department  has  just  sent 
out  extensive  supplemental 
questionnaires  for  each  of  the  two 
companies,'  and  we  consider  the 
information  to  be  analyzed  for  these  two. 
companies  within  the  time  constraints 
of  this  investigation  to  be  voluminous. 

Venezuela 

The  Venezuelan  investigation  is 
extraordinarily  complicated  due  to 
complex  issues  related  to  date  of  sale, 
cost  of  production,  and  affiliation. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  Act 
and  19  CFR  351.205(f). 

Dated:  October  10.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  01-26448  Filed  10-18-01;  8:45  ami 
BILLING  COOE  3S10-O8-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-823] 

Notice  of  Preliminary  Determination  of 
Critical  Circumstances: 
Silicomanganese  From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary 
determination  of  critical  circumstances; 
silicomanganese  from  India 

EFFECTIVE  DATE:  October  19,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
Blum  or  Abdelali  Elouaradia  at  (202) 
482-0197  and  (202)  482-1374, 
respectively;  AD/CVD  Enforcement, 
Group  111,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (2000). 

Background 

On  May  3,  2001,  the  Department  of 
Commerce  (the  Department)  initiated  an 
investigation  to  determine  whether 
imports  of  silicomanganese  from  India 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV)  (66  FR  22209,  May  3,  2001).  On 
June  11.  2001,  the  International  Trade 
Commission  (ITC)  published  its 
determination  that  there  is  a  reasonable 
indication  of  material  injury  to  the 
domestic  industry  from  imports  of 
silicomanganese  from  India.  On  July  16. 
2001,  the  petitioners  alleged  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
with  respect  to  imports  of 
silicomanganese  firom  India.  In 
accordance  with  19  CFR 
351.206(c)(2)(i),  because  the  petitioners 
submitted  critical  circumstances 
allegations  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  preliminary  critical  circumstances 
determinations  not  later  than  the  date  of 
the  preliminary  determination.  In  a 
policy  bulletin  issued  on  October  8, 
1998,  the  Department  stated  that  it  may 


issue  a  preliminary  critical 
circumstances  determination  prior  to 
the  date  of  the  preliminary 
determinations  of  sales  at  less  than  fair 
value,  assuming  sufficient  evidence  of 
critical  circumstances  is  available  (see 
Policy  Bulletin  98/4:  Timing  of  Issuance 
of  Critical  Circumstances 
Determinations  (63  FR  55364)).  In 
accordance  with  this  policy,  at  this  time 
we  are  issuing  the  preliminary  critical 
circumstances  decision  in  the 
investigation  of  silicomanganese  from 
India  for  the  reasons  discussed  below 
and  in  the  concurrent  Memorandum 
from  Elfi  Blum  through  Sally  Gannon  to 
Barbara  Tillman:  Antidumping  Duty 
Investigation  of  Silicomanganese  from 
India-Preliminary  Affirmative 
Determinations  of  Critical 
Circumstances,  dated  October  4,  2001 
[Critical  Circumstances  Preliminary 
Determinations  Memorandum),  on  file 
in  Import  Administration's  Central 
Records  Unit  (CRU),  Room  B-099,  of  the 
Department  of  Commerce  building. 

Critical  Circumstances 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  preliminarily 
determine  that  critical  circumstances 
exist  if  there  is  a  reasonable  basis  to 
believe  or  suspect  that:  (A)(i)  There  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise;  or  (ii)  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  knew  or 
should  have  known  diat  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  its  fair  value  and  that  there 
was  likely  to  be  material  injury  by 
reason  of  such  sales;  and,  (B)  diere  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period.  Section  351.206(h)(1)  of  the 
Department's  regulations  provides  that, 
in  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends:  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition,  §351. 206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  of  15  percent 
during  the  "relatively  short  period"  of 
time  may  be  considered  "massive." 
Section  351.206(i)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  normally  being  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e..  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
The  regulations  also  provide,  however, 
that  if  the  Department  finds  that 
importers,  exporters,  or  producers  had 


reason  to  believe,  at  some  time  prior  to 
the  beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  the  Department 
may  consider  a  period  of  not  less  than 
three  months  from  that  earlier  time. 
In  determining  whether  the  above 
criteria  have  been  satisfied,  we 
examined:  (1)  The  evidence  presented 
by  petitioners  in  their  July  16,  2001  and 
September  7,  2001  letters:  (2)  exporter- 
specific  shipment  data  requested  by  the 
Department  on  August  2,  2001;  (3) 
United  States  Customs  Service  import 
statistics  available  after  the  initiation  of 
the  LTFV  investigation;  and.  (4)  the 
International  Trade  Commission  (ITC) 
preliminary  injury  determinations. 

History  of  Dumping 

To  determine  whether  there  is  a 
history  of  injurious  dumping  of  the 
merchandise  under  investigation,  in 
accordance  with  section  733(e)(l)(A)(i) 
of  the  Act,  the  Department  normally 
considers  evidence  of  an  existing 
antidumping  duty  order  on  the  subject 
merchandise  in  the  United  States  or 
elsewhere  to  be  sufficient.  The 
Department's  practice  has  been  to  rely 
on  the  existence  of  evidence  that  there 
is  a  history  of  dumping  of  subject 
merchandise  from  the  country  in 
question  to  either  the  United  States  or 
any  other  countries.  See  Preliminary 
Determination  of  Critical 
Circumstances:  Steel  Concrete 
reinforcing  Bars  From  Ukraine  and 
Moldova.  65  FR  70696  (November  27. 
2000).  In  this  case,  we  are  not  aware  of 
any  dumping  order  in  any  country  on 
silicomanganese  from  India.  For  this 
reason,  we  do  not  find  a  history  of 
injurious  dumping  of  the  subject 
merchandise  from  India  pursuant  to 
section  733(e)(l)(A)(i)  of  the  Act. 

Importer  Knowledge 

To  determine  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling 
silicomanganese  at  LTFV,  in  accordance 
with  section  733(e)(l)(ii)  of  the  Act,  the 
Department  normally  considers  margins 
of  25  percent  or  more  for  EP  sales 
sufficient  to  impute  knowledge  of 
dumping.  See,  e.g..  Preliminary 
Determination  of  Critical 
Circumstances:  Certain  Small  Diameter 
Carbon  and  Alloy  Steel  Seamless 
Standard.  Line  and  Pressure  Pipe  from 
the  Czech  Republic.  65  FR  33803  (May 
25,  2000).  The  Department  normally 
bases  its  preliminary  decision  with 
respect  to  knowledge  on  the  margins 
determined  in  the  preliminar>' 
determination. 

In  this  case,  because  we  are  issuing 
our  preliminary  critical  circumstance 
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determination  prior  to  our  preliminary 
LTFV  determination,  the  Department 
has  relied  on  margin  information 
provided  in  the  petition  to  determine  if 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  the  importers  knew  or 
should  have  known  that  the  subject 
merchandise  was  being  sold  at  LTFV.  In 
the  petition,  the  estimated  dumping 
margin,  based  on  a  comparison  between 
adjusted  U.S.  price  based  on  average 
unit  value  and  price{s)  in  India,  is  5.89 
percent.  The  estimated  dumping  margin 
for  price-to-constructed  value  (CV) 
comparisons  is  86.98  percent.  Because 
the  highest  estimated  dumping  margin 
calculated  in  the  petition  for  India  is 
greater  than  25  percent,  there  is  a 
reasonable  basis  to  impute  knowledge  of 
dumping  with  respect  to  imports  from 
this  country'.  Therefore,  we  have 
imputed  to  importers  knowledge  of 
dumping  of  the  subject  merchandise 
from  each  of  the  two  cooperating 
exporters  and  to  importers  of  subject 
merchandise  from  all  other  producers/ 
exporters  in  India. 

Regarding  knowledge  of  material 
injury  by  reason  of  the  LTFV  sales,  the 
Department  normally  will  look  to  the 
preliminary  injury  determination  of  the 
rrC.  If  the  ITC  finds  a  reasonable 
indication  of  present  material  injury  to 
the  relevant  U.S.  industry,  the 
Department  will  determine  that  a 
reasonable  basis  exists  to  impute 
importer  knowledge  that  there  was 
likely  to  be  material  injury  by  reason  of 
dumped  imports.  In  this  case,  the  ITC 
has  found  that  a  reasonable  indication 
of  present  material  injury  due  to 
dumping  exists  for  subject  imports  of 
silicomanganese  from  India.  See 
Silicomanganese  From  India, 
Kazakhstan,  and  Venezuela.  66  FR 
31258  (June  11,  2001).  As  a  resuU,  the 
Department  has  determined  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  importers  of  silicomanganese  from 
India  from  all  exporters  knew  or  should 
have  known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports  of  the  subject  merchandise  from 
India,  in  accordance  with  section 
733(e}(l)(ii)oftheAct. 


Massive  Imports 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  section 
733(e)(1)(B)  of  the  Act,  the  Department 
normally  compares  the  import  volume 
of  the  subject  merchandise  for  three 
months  immediately  preceding  the 
filing  of  the  petition  (i.e.,  the  base 
period),  to  the  import  volume  of  subject 
merchandise  in  the  three  months 
-following  the  filing  of  the  petition  (i.e.. 
the  comparison  period).  However,  as 


stated  in  §351.206(1)  of  the 
Department's  regulations,  if  the 
Secretary  finds  that  importers, 
exporters,  or  producers  had  reason  to 
believe,  at  some  time  prior  to  the 
beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time.  Imports  normally  will  be 
considered  massive  when  imports 
during  the  comparison  period  have 
increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period. 

In  the  Critical  Circumstances 
Allegation  submitted  on  July  16,  2001, 
petitioners  cite  an  industry  publication 
to  document  that  importers,  exporters 
and  producers  had  reason  to  believe  that 
a  proceeding  was  likely  prior  to  the 
filing  of  the  petition  on  April  6,  2001. 
Petitioners  state  that,  on  March  8.  2001, 
a  month  before  filing  the  petition. 
Eramet  (a  petitioner)  issued  a  press 
release  confirming  that  it  intended  to 
file  an  antidumping  petition  covering 
imports  of  silicomanganese.  This  intent 
was  discussed  in  an  industry 
publication,  "Ryan's  Notes,"  on  March 
12,  2001,  which  specified  India  as  a 
likely  target.  On  March  5.  2001,  the 
same  industry  publication  had  already 
reported  that  petitioner  "was  on  the 
verge  of  launching  a  dumping  case." 
[See  "Ryan's  Notes,"  March  5,  2001.  p. 
5.)  According  to  petitioners,  numerous 
other  articles  in  other  industry 
publications  demonstrate  that,  in  early 
March  2001 .  importers  and  exporters  of 
Indian  silicomanganese  had  reason  to 
believe  that  an  antidumping  petition 
covering  India  was  likely.  We  examined 
the  sources  cited  by  petitioners  to 
determine  whether  they  provide  a  basis 
for  inferring  knowledge  that  a 
proceeding  was  likely.  We  find  that 
such  industry  publications,  particularly 
the  one  cited  above,  are  sufficient  to 
establish  that,  by  early  March  2001. 
importers,  exporters,  and  producers 
knew  or  should  have  known  that  a 
proceeding  was  likely  concerning 
silicomanganese  from  India. 

With  regard  to  the  issue  of  massive 
imports,  in  accordance  with  our  current 
practice  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon- 
Quality  Steel  Products  From  Brazil.  65 
FR  5554  (February  4,  2000)),  we  first 
considered  the  shipment  data  reported 
by  the  mandatory  respondents  for  the 
base  and  compeu"ison  periods  (October 

2000  through  February  2001  and  March 

2001  through  July  2001.  respectively). 
We  found  massive  imports  for  one 
respondent.  Universal  Ferro  &  Allied 
Chemicals  (Universal  Ferro),  based  on 


an  increase  in  imports  exceeding  the 
required  15  percent,  but  no  massive 
imports  for  the  other  respondent,  Nava 
Bharat  Ferro  Alloys  (Nava  Bharat). 
With  respect  to  the  "all  others" 
category,  we  considered  the  fact  that  we 
found  massive  imports  for  one  of  the 
investigated  exporters  but  not  the  other. 
We  also  considered  whether  U.S. 
Customs  Service  data,  as  available  on 
the  International  Trade  Commission's 
Dataweb,  would  permit  the  Department 
to  analyze  imports  of  subject 
merchandise.  The  U.S.  Customs  import 
data  does  include  low-carbon 
silicomanganese,  which  is  excluded 
from  the  scope.  However,  the  PIERS 
information  submitted  by  petitioners 
indicates  that  low-carbon  imports  make 
up  a  low  percentage  of  total  imports. 
Thus,  we  believe  it  is  appropriate  to  use 
the  aggregate  import  data  in  our  analysis 
of  whether  there  have  been  massive 
imports  from  "all  others."  This  data 
shows  massive  imports  of  the  subject 
merchandise  from  India.  Even  if  we 
were  to  subtract  the  shipment  data 
provided  by  the  two  respondents  from 
the  aggregate  data  and  to  compare  the 
remaining  volume  of  imports  in  the  base 
period  to  the  remaining  imports  in  the 
comparison  period,  this  would  indicate 
that  massive  imports  occurred.  See 
Memorandum  to  Barbara  Tillman 
through  Sally  Gannon  from  Elfi  Blum: 
Antidumping  Duty  Investigation  of 
Silicomanganese  from  India-Preliminary 
Affirmative  and  Negative 
Determinations  of  Critical 
Circumstances,  dated  October  4,  2001 
[Critical  Circumstances  Memorandum). 
Therefore,  we  find  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  there  were  massive  imports  from 
"all  others." 

Conclusion 

Given  the  above-referenced  analysis, 
we  preliminarily  determine  that  critical 
circumstances  exist  for  Universal  Ferro 
and  for  companies  in  the  "all  others" 
category,  but  not  for  Nava  Bharat. 

Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act,  if  the  Department  issues  an 
affirmative  preliminary  determination  of 
sales  at  LTTV  in  the  investigation  with 
respect  to  Universal  Ferro  or  the  "all 
others"  category,  the  Department,  at  that 
time,  will  direct  Customs  to  suspend 
liquidation  of  all  entries  of 
silicomanganese  from  India  from  these 
exporters  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  90  days  prior  to  the  date  of 
publication  in  the  Federal  Register  of 
our  preliminary  determination  of  sales 
at  LTFV.  Customs  shall  require  a  cash 
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deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margins 
reflected  in  the  preliminary 
determination  of  sales  at  LTFV 
published  in  the  Federal  Register.  The 
suspension  of  liquidation  to  be  issued 
after  our  preliminary  determination  of 
sales  at  LTFV  will  remain  in  effect  until 
further  notice. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  for 
India  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  the  investigation,  which  will  be  75 
days  (unless  extended)  after  the 
preliminary  LTFV  determination. 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  10.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-26449  Filed  10-18-01;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
P.D.101501C] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Processed  Products  Family  of 
Forms. 

Form  Number(s):  NOAA  Forms  88-13 
and  88-1 3c. 

OMB  Approval  Number.  0648-0018. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  680. 

Number  of  Respondents:  1.320. 

Average  Hours  Per  Response:  30 
minutes  for  a  NOAA  Form  88-13;  15 
minutes  for  a  NOAA  Form  88-1 3c. 

Needs  and  Uses:  This  is  a  survey  of 
seafood  and  industrial  fishing 
processing  firms.  Firms  processing  fish 
from  certain  fisheries  must  report  on 
their  annual  volume,  the  value  of 
products,  and  monthly  employment 
figures.  Data  are  used  in  economic 
analyses  to  estimate  the  capacity  and 


extent  to  which  processors  utilize 
domestic  harvest.  These  analyses  are 
necessary  to  carry  out  the  provision  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency.  Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MCIayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  11.2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  t tie  Chief  Information  Officer. 
IFR  Doc.  01-26452  Filed  10-18-01;  8:45  am) 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
P.D.  101 501 D] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southwest  Region  Vessel 
Identification  Requirements. 

Form  Numberfsj:  None. 

OMB  Approval  Number.  0648-0361 . 

Type  of  Request:  Regular  submission. 

Burden  Hours:  286. 

Number  of  Respondents:  356. 

Average  Hours  Per  Response:  45 
minutes  for  all  but  purse  seine  vessels; 
75  minutes  for  purse  seine  vessels. 

Needs  and  Uses:  Vessels  in  certain 
federally-regulated  fisheries  off  the  West 
Coast  or  in  the  Western  Pacific  are 
required  to  display  the  vessel's  official 
number  in  three  locations.  Purse  seine 
vessels  in  the  South  Pacific  are  required 
to  display  their  international  radio  call 
sign  in  three  locations  and  on  any 


helicopter  or  skiff.  The  requirement  is 
necessary  to  aid  enforcement  of  fishery 
regulations. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  Third  party  disclosure. 

Respondent's  Obligation:  Mandator)'. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086,  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MCIa\ion@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  October  12.  2001. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer. 

Office  of  the  Chief  Information  Officer. 

IFR  Doc.  01-26453  Filed  lO-18-Ol;  8:45  am| 

BIUJt«G  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Natiortsl  Oceanic  and  Atmospheric 
Administration 

p.D.  101 201 C] 

New  England  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Habitat  Oversight  Committee  in 
November,  2001.  Recommendations 
from  the  committee  will  be  brought  to 
the  full  Council  for  formal  consideration 
and  action,  if  appropriate. 
DATES:  The  meeting  will  held  on 
Tuesday.  November  6,  2001.  at  5:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tavern  on  the  Harbor,  30  Western 
Ave..  Gloucester.  MA  01930;  telephone: 
(978) 283-4200. 

Council  address:  New  England 
Fishery  Management  Council.  50  Water 
Street.  Newburvport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 


53210 


Federal  Register / Vol.  66,  No.  203 /Friday.  October  19.  2001 /Notices 


England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  review  alternatives  for 
designating  essential  fish  habitat  for 
deep-sea  red  crab,  to  be  incorporated  in 
the  proposed  Red  Crab  Fishery 
Management  Flan.  The  Committee  may 
select  preferred  alternatives  to 
recommend  to  the  full  Council. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated;  October  15.  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  ofSustaihable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  01-26456  Filed  10-18-01;  8:45  ami 
BU.UNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  101 201 B] 


;/ 


New  Engiand  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Monkfish  Oversight  and  Skate  Oversight 
Committees  in  November  2001  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ).  Recommendations  from  these 
groups  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meetings  will  be  held  on 
November  5.  2001.  The  Monkfish 
Oversight  Committee  will  meet  at  9:30 


a.m.  The  Skate  Oversight  Committee 
will  meet  from  6  p.m.  to  8  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  King's  Grant  Inn,  Trask  Road,  Route 
128.  Danvers,  MA  01923;  telephone: 
(978) 774-6800. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  Meeting 
Agendas  The  Monkfish  Oversight 
Committee  will  review  the  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  Report  for  2000,  incorporating 
the  Monkfish  Monitoring  Committee 
Report.  Based  on  this  review,  the 
committee  will  develop 
recommendations  to  the  Council  for 
adjustments  to  the  Monkfish  Fishery 
Management  Plan  (FMP)  for  the  2002 
fishing  year,  in  accordance  with  the 
framework  adjustment  procedures  in  the 
FMP.  Options  under  consideration 
include,  but  are  not  limited  to:  taking  no 
action  and  allowing  the  Year  4  default 
measures  to  take  effect  (eliminating  the 
directed  fishery);  postponing  for  one 
year  the  Year  4  default  measures  and 
adjusting  trip  limits  to  achieve  current 
landings  levels  after  accounting  for  the 
effect  of  the  recent  court  decision 
eliminating  gear-based  differential  trip 
limits;  and.  adjusting  management 
measures  to  reduce  catches  to  the  Years 
2  and  3  total  allowable  catch  (TAC) 
targets.  The  committee  will  also  develop 
recommendations  to  the  Council  for 
research  priorities  under  cooperative 
programs  with  the  industry.  At  the  end 
of  the  meeting  the  committee  will  hold 
a  closed  session  to  review  applications 
and  make  recommendations  for 
membership  on  the  Monkfish  Advisory 
Panel. 

The  Skate  Oversight  Committee  will 
review  guidance  on  skate  overfishing 
definitions  from  the  Council's  Scientific 
and  Statistical  Committee  and  the  Skate 
Plan  Development  Team.  They  will  also 
develop  recommendations  as  to  which 
overfishing  definition  alternatives 
should  be  fully  analyzed  for  the  Draft 
Environmental  Impact  Statement  (DEIS) 
and  public  hearing  document.  They  will 
also  review  a  timeline  for  DEIS 
development. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for-discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 


notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  October  15,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  01-26457  Filed  10-18-01;  8:45  am] 
BILUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  1001 01  A] 

Marine  Mammals;  Pinniped  Removal 
Authority 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  extension  of  a  Letter 

of  Authorization  (LOA)  and  request  for 

comments. 

SUMMARY:  NMFS  solicits  public 
comments  on  a  request  from  the  State  of 
Washington  and  a  proposal  by  NMFS  to 
extend,  for  5  years,  an  LOA  for  the 
lethal  removal  of  individually 
identifiable  California  sea  lions  that  are 
having  a  significant  negative  impact  on 
the  status  and  recovery  of  winter 
steelhead  that  migrate  through  the 
Ballard  Locks  in  Seattle.  WA.  No 
changes  to  the  existing  terms  and 
conditions  of  the  authorization  are 
proposed  beyond  extension  of  the 
expiration  date  to  June  30,  2006.  This 
action  is  authorized  under  the  Marine 
Mammal  Protection  Act  (MMPA). 
DATES:  Comments  must  be  received  on 
or  before  November  19.  2001. 
ADDRESSES:  Comments  on  this  action 
should  be  submitted  to  Chief,  Protected 
Resources  Division.  NMFS.  525  NE 
Oregon  Street.  Suite  500.  Portland.  OR 
97232.  Comments  will  not  be  accepted 
if  submitted  via  email  or  the  Internet. 
However,  comments  may  be  sent  via  fax 
to (503) 230-5435. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin.  NMFS.  Northwest  Region, 
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(503)  231-2005,  or  Tom  Eagle,  NMFS, 
Office  of  Protected  Resources,  (301) 
713-2322  ext.  105. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Additional  information,  including  the 
State's  LOA  extension  request,  prior 
Environmental  Assessments,  and  the 
current  LOA,  is  available  via  the 
internet  at  http://www.nwr.noaa.gov. 

Background 

Pursuant  to  section  120  (b)  of  the 
MMPA.  the  State  of  Washington 
submitted  an  application  to  NMFS  on 
June  30, 1994,  requesting  consideration 
of  lethal  removal  of  California  sea  lions 
at  the  Ballard  Locks  in  Seattle,  WA.  In 
response  to  the  application.  NMFS 
formed  the  Ballard  Locks  Pinniped- 
Fisheries  Interaction  Task  Force  (Task 
Force).  The  Task  Force  met  in  late  1994. 
reviewed  the  available  information  and 
recommended  approval  of  lethal 
removal  with  conditions.  NMFS  took 
the  recommendations  of  the  Task  Force 
and  public  comments  into  consideration 
when  it  issued  the  initial  3-year  LOA  to 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  on  January  5,  1995. 

As  required  by  section  120,  the  Task 
Force  reconvened  in  late  1995  to 
evaluate  the  effectiveness  of  the 
permitted  lethal  taking  or  alternative 
actions  and  recommended 
modifications  to  the  terms  and 
conditions  of  the  LOA.  The  LOA  was 
modified  in  1996  and  subsequently 
extended  through  June  30.  2001.  No 
lethal  removals  were  conducted  during 
the  period  of  the  current  LOA. 

Information  on  Washington's  original 
application  for  lethal  removal,  the 
process  for  considering  the  application, 
which  included  formation  of  a 
Pinniped-Fishery  Interaction  Task 
Force,  the  Terms  and  Conditions  of  the 
LOA  issued  to  WDFW  and  its 
subsequent  extension  was  published  in 
the  Federal  Register  on  August  2. 1994 
(59  FR  39325),  September  27,  1994  (59 
FR  49234),  January  19,  1995  (60  FR 
3841),  August  15,  1995  (60  FR  42146), 
March  26,  1996  (61  FR  13153),  August 
26, 1996  (61  FR  43737),  June  19, 1997 
(62  FR  33396),  and  September  29, 1997 
(62  FR  50903).  Background  information 
on  the  sea-lion  steelhead  conflict  at  the 
Ballard  Locks  and  findings  on  the 
enviroimiental  consequences  of 
issuance  of  the  LOA  are  provided  in  two 
Environmental  Assessments  prepared 
by  NMFS  in  1995  and  1996  (see 
Electronic  Access). 

At  the  request  of  WDFW,  NMFS 
granted  a  temporary  extension  of  the 
LOA  expiration  date  from  June  30,  2001, 
to  December  15,  2001,  to  allow  time  for 


the  State  to  prepare,  and  NMFS  to 
process,  a  formal  request  to  extend  the 
existing  LOA.  Under  the  terms  and  - 
conditions  of  the  LOA,  which 
authorized  lethal  removal  only  during 
the  steelhead  migration  period  (January 
through  May)  no  sea  lions  may  be 
lethally  removed  during  the  temporary 
extension. 

In  a  letter  dated  September  12,  2001, 
the  State  of  Washington  requested  an 
extension  of  the  LOA  for  an  additional 
5  years  (with  a  new  expiration  date  of 
June  30,  2006).  The  States  request  cites 
severely  depressed  steelhead  run 
returns  (42  fish  returned  to  spawn  in 
2001)  and  the  need  to  quickly  remove 
any  sea  lion  that  meets  the  criteria 
outlined  in  the  LOA  while  the  State 
continues  management  efforts  to  recover 
the  run.  In  addition,  the  State  noted  that 
there  are  no  lethal  removals  planned  at 
this  time  and  requested  the 
authorization  be  extended  so  that,  as  a 
last  resort,  it  can  respond  in  a  timely 
manner  to  uncontrollable  sea  lion 
predation  and  protect  steelhead  as  the 
run  recovers.  The  State  requests  no 
modifications  to  the  terms  and 
conditions  of  the  LOA  other  than  the 
extension  to  June  30,  2006.  Copies  of  the 
request  for  extension  are  available  (see 
Electronic  Access). 

The  Task  Force  last  met  in  1996  to 
consider  an  earlier  extension  request  by 
the  State,  and  it  submitted  a  report  to 
NMFS  that  recommended  that  the  LOA 
be  extended,  if  so  requested  by  the 
State,  until  such  time  as  (a)  the 
escapement  goal  of  1600  steelhead  is 
reached  or  (b)  it  becomes  clear  that  the 
process  is  unlikely  to  achieve  the  stated 
goal.  At  that  time,  the  Task  Force 
opinions  on  the  extension  ranged  frt>m 
"no  extension"  to  "an  extension  period 
of  8  years  (two  steelhead  life  cycles)", 
with  the  majority  favoring  4  years.  "The 
Task  Force  indicated  that  extending  the 
LOA  would  provide  needed  time  to 
enable  an  evaluation  of  the  effectiveness 
of  lethal  or  non-lethal  but  permanent 
removal  on  subsequent  steelhead 
returns  when  they  have  recovered  to 
abundances  that  previously  attracted 
predatory  sea  lions.  At  the  completion 
of  their  deliberations,  the  Task  Force 
adjourned  until  such  time  as  substantive 
new  information  and  analysis  become 
available  that  may  alter  its 
recommendation.  Copies  of  the  Task 
Force  report  and  recommendations  are 
available  (see  Electronic  Access).  The 
State's  extension  request  indicates 
that,since  the  Task  Force  last  met, 
conditions  at  the  Locks  have  remained 
virtually  unchanged  (i.e.,  no  sea  lions 
have  been  lethally  removed,  no  new 
individually  identifiable  SQa  lions  have 
be^  added  to  the  list  of  predatory  sea 


lions  to  be  removed,  the  steelhead  run 
has  not  recovered,  and  efforts  to  recover 
the  run  are  continuing.)  The  MMPA 
requires  NMFS  to  consider  the 
recommendations  of  the  Task  Force 
when  determining  whether  to  issue  a 
lethal  removal  authorization.  In  order  to 
obtain  the  Task  Force's  views  regarding 
this  extension  of  the  previously  issued 
LOA  in  light  of  its  decision  to  adjourn 
pending  significant  new  data  or 
analysis,  NMFS  is  consulting  with  Task 
Force  members  by  mail  during  the  30- 
day  public  comment  period. 

NMFS  is  seeking  public  comments  on 
the  proposal  to  extend  the  LOA  for  a 
period  of  5  years.  After  considering 
public  comments  and  advice  from  Task 
Force  members,  NMFS  will  publish 
notice  of  its  final  decision  in  the 
Federal  Register. 

The  environmental  consequences  of 
extending  the  existing  LOA  as 
requested,  without  further  modification 
of  the  terms  and  conditions,  are 
expected  to  be  the  same  as  those 
previously  assessed.  Nonetheless, 
NMFS  will  conduct  an  envirtmmental 
analysis  on  the  proposed  5-year 
extension  as  required  by  the  National 
Environmental  Policy  Act. 

Dated:  Ck;tober  15.2001. 

Wanda  L.  Cain, 

.Acting  Director.  Office  of  Protecttfd  Resources. 
National  Marine  Fisheries  Sen'icp. 

[FR  Doc.  01-26450  Filed  10-18-O1;  8:45  ami 
BHJJNQ  CODE  3S10-22-« 


DEPARTMENT  OF  COMMERCE 

Disclosure  Document  Program 

ACnON:  Proposed  collection;  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO).  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  and 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  18. 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer. 
Office  of  Data  Management,  Data 
Administration  Division.  USPTO.  Suite 
310.  2231  Crystal  Drive,  Washington. 
DC  20231;  by  telephone  703-308-7400; 
by  e-mail  at  susan.brown@uspto.gov:  or 
by  facsimile  at  703-308-7400. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Robert  J.  Spar,  Office  of  Patent  Legal 
Administration,  United  States  Patent 
and  Trademark  Office  (USPTO), 
Washington,  DC  20231;  by  telephone  at 
703-305-9285. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract  | 

A  service  provided  by  the  USPTO  is 
the  acceptance  and  preservation  for  two 
years  of  a  "disclosure  document"  as 
evidence  of  the  date  of  conception  of  an 
invention.  A  disclosure  document  is  a 
paper  disclosing  an  invention,  signed  by 
the  inventor  or  inventors,  and  submitted 
to  the  USPTO.  The  document  should 
contain  a  clear  and  complete 
explanation  of  the  manner  and  process 
of  making  and  using  the  invention  in 
sufficient  detail  to  enable  a  person 
having  ordinary  knowledge  in  the  field 
of  the  invention  to  make  and  use  the 
invention.  The  disclosure  document 
request  must  be  accompanied  by  a 
separate  signed  cover  letter  stating  that 
it  is  submitted  by,  or  on  behalf  of,  the 


inventor,  and  requesting  that  the 
material  be  received  into  the  Disclosiire 
Document  Program. 

The  disclosure  document  will  be 
preserved  by  the  USPTO  for  two  years 
after  its  receipt,  and  then  destroyed 
unless  it  is  referred  to  in  a  separate 
letter  in  a  related  patent  application 
filed  within  the  two  year  period.  The 
disclosure  docimaent  is  not  a  patent 
application,  and  the  date  of  its  receipt 
in  the  USPTO  will  not  become  the 
effective  filing  date  of  any  patent 
application  subsequently  filed. 

The  information  supplied  to  the 
USPTO  by  an  applicant  seeking  to  prove 
the  date  of  conception  for  an  invention 
is  used  by  the  USPTO  to  establish 
evidence  of  the  date  of  conception  of  an 
invention. 

n.  Method  of  Collection 

By  mail,  facsimile,  or  hand  carried  to 
the  USPTO  when  the  inventor  desires  to 
participate  in  the  Disclosure  Document 
Program. 

m.  Data 

OMB  Number:  0651-0030. 


Form  Numberis):  PTO/SB/95. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  the 
Federal  Government;  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
20,250  responses  per  year. 

Estimated  Time  per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  12  minutes, 
depending  upon  the  complexity  of  the 
situation,  to  gather,  prepare,  and  submit 
a  disclosure  document  deposit  request. 
There  is  one  form  associated  with  this 
information  collection.  Form  PTO/SB/ 
95. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  4,050  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden;  Using  the  professional 
hourly  rate  of  $252  per  hour  for 
associate  attorneys  in  private  firms,  the 
USPTO  estimates  $1,020,600  per  year 
for  salary  costs  associated  with 
respondents. 


Item 


Estimated  time 
for  response 


Estimated  an- 
nual re- 
sponses 


Estimated  an- 
nual burden 
hours 


Disclosure  Document  Deposit  Request 


12 
minutes 


20,250 


4.050 


Total 


202.250 


4,050 


Estimated  Total  Annual  Nonhour 
Respondent  Cost  Burden:  $202,500.00. 
(There  are  no  capital  start-up  or 
maintenance  costs  associated  with  this 
information  collection.) 


There  is  annual  nonhour  cost  burden 
in  the  way  of  a  filing  fee  associated  with 
this  collection.  The  filing  fee  related  to 
this  collection  is  considered  part  of  the 
nonhour  cost  biu-den  of  the  collection. 


Following  is  a  chart  listing  this  filing 
fee/nonhour  cost  burden.  The  total 
aimual  filing  fee/nonhour  cost  burden  is 
$202,500.00. 


Item 


Responses 
(a) 


Filing  fee 
($)(b) 


Total  non-hour 

cost  tMjrden 

(a)  X  (b) 


Otsdosure  Document  Deposit  Request 
Total 1 


20,250 


$10.00 


$202,500.00 


20,250 


10.00 


202.500.00 


IV.  Request  for  Comments    ' 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 


way^  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 


approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  October  12,  2001. 
Thao  Nguyen, 

Acting  Records  Officer.  USPTO,  Office  of  Data 
Management.  Data  Administration  Division. 
(FR  Doc.  01-26326  Filed  10-18-01;  8:45  am] 
aajjNG  cooe  3sio-i6-* 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001 /Notices 


53213 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Assessment  and 
Hnding  of  No  Significant  Impact  for 
BRAC  95  Disposal  and  Reuse  of  Camp 
Bonneville,  WA 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realigiunent  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  closure  of  Camp  Bonneville, 
Washington. 

The  Final  Environmental  Assessment 
(EA)  evaluates  the  environmental 
impacts  of  the  disposal  and  subsequent 
reuse  of  the  3,020-acre  installation. 
Alternatives  examined  in  the  EA 
include  encumbered  disposal  of  the 
property,  unencumbered  disposal  of  the 
property,  and  no  action.  Encumbered 
disposal  refers  to  transfer  or  conveyance 
of  property  having  restrictions  on 
subsequent  use  as  a  result  of  any  Army 
imposed  or  legal  restraint.  Under  the  no 
action  alternative,  the  Army  would  not 
dispose  of  property  but  would  maintain 
it  in  caretaker  status  for  an  indefinite 
period. 

DATES:  Comments  must  be  submitted  on 
or  before  November  19,  2001. 
ADDRESSES:  A  copy  of  the  EA  may  be 
obtained  by  writing  to  Mr.  Ken  Brunner, 
U.S.  Army  Corps  of  Engineers,  Seattle 
District  (ATTN:  CENWS-ED-TB-ER). 
4735  East  Marginal  Way  South,  Seattle, 
WA  98124-2255. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Brunner  by  fax  at  (206)  764-4470. 
SUPPLEMENTARY  INFORMATION:  While 
disposal  of  Camp  Bonneville  is  the 
Army's  primary  action,  the  EA  also 
analyzes  the  potential  environmental 
effects  of  reuse  as  a  secondary  action  by 
means  of  evaluating  intensity-based 
reuse  scenarios.  The  Army's  preferred 
alternative  for  disposal  of  Camp 
Bonneville  property  is  encumbered 
disposal,  with  encumbrances  pertaining 
to  the  possible  presence  of  unexploded 
ordnance,  lead-based  paint  and 
asbestos-containing  material,  protection 
of  wetlands  and  compliance  with  the 
Endangered  Species  Act,  as  well  as  the 
requirement  for  a  right  of  reentry  for 
environmental  clean-up. 

A  Notice  of  Intent  (NOI)  declaring  the 
Army's  intent  to  prepare  an  EA  for  the 
disposal  and  reuse  of  Camp  Bonneville 
was  published  in  the  Federal  Register 
(60  FR  49264,  September  22, 1995). 


The  Army  will  consider  comments 
received  on  this  EA  prior  to  initiating 
any  action. 

The  Final  EA  and  Finding  of  No 
Significant  Impact  are  available  for 
review  at  the  Vancouver,  Washington 
Public  Library. 

Dated:  October  12.  2001. 
Rasrmond  I.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Healtit)  OASA(I&E). 

(FR  Doc.  01-26434  Filed  10-18-01:  8:45  am] 
BILUNG  CODC  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before 
November  19,  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee®omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 


of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  15.  2001 

John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Educational  Longitudinal  Study 
of2002(ELS:2002). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  46,539. 

Burden  Hours:  54.102. 

Abstract:  Full-scale  study  in  Spring. 
2002  in  800  schools  in  all  50  states  and 
the  District  of  Columbia.  Data  collection 
from  students,  teachers,  administrators 
and  library  media  center  specialists. 
Data  collection  will  constitute  the 
baseline  of  a  longitudinal  study  of 
school  effectiveness  and  impact  on 
postsecondary  and  labor  market 
outcomes.  A  field  test  was  conducted  in 
Spring,  2001. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OC10_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  (540)  776- 
7742  or  via  her  internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  01-26338  Filed  10-18-01:  8:45  ami 
BILLMG  CODE  400(M>1-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-6-000] 


Colorado  Interstate  Gas  Company; 
Notice  of  Application 

October  15.  2001.  | 

Take  notice  that  on  October  5,  2001. 
Colorado  Interstate  Gas  Company  (CIG), 
a  Delaware  corporation,  Post  Office  Box 
1087,  Colorado  Springs.  Colorado 
80944.  filed  in  Docket  No.  CP02-6-000. 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  (NGA)  and  Part 
157  of  the  Federal  Energy  Regulatory 
Commission's  Regulations 
(Commission),  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
CIG  to  construct  certain  pipeline 
facilities  and  miscellaneous  appurtenant 
facilities  and  to  operate  them  in 
interstate  commerce  as  a  part  of  CIG's 
existing  interstate  transmission  system, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

CIG  states  that  this  project,  in  its 
entirety,  will  be  referred  to  as  the 
"Raton  Basin  2002  Expansion  Project." 
CIG  states  that  it  proposes  to  construct 
and  operate  facilities  necessary  to 
transport  additional  volumes  of 
approximately  57.8  MMcf  (55  MDth)  per 
day  of  natural  gas  out  of  the  Raton  Basin 
Area  in  Colorado  and  New  Mexico.  In 
addition,  CIG  states  that  it  proposes  to 
construct  and  operate  facilities  south  of 
its  Keyes  Compressor  Station  to  allow 
Raton  Basin  shippers  to  deliver 
incremental  quantities  of  gas  to 
interconnections  with  the  interstate 
pipeline  systems  of  El  Paso  Natural  Gas 
Company  and  Northern  Natural  Gas 
Company.  To  accomplish  this,  CIG 
states  that  it  proposes  to  construct  the 
following  facilities: 

(1)  25.61  miles  of  16-inch  O.D. 
pipeline  loop  of  CIG's  existing  Campo 
Lateral;  this  loop  line  would  extend 
from  the  outlet  of  CIG's  Trinidad 
Compressor  Station  in  Section  25, 
Township  32  South,  Range  63  West  to 
a  point  3,590  feet  east  of  County  Road 
129  in  Section  24,  Township  33  South, 
Range  59  West,  all  in  Las  Animas 
County,  Colorado. 

(2)  28.14  miles  of  16-inch  O.D. 
pipeline  loop  of  CIG's  existing  Campo 


Lateral;  this  loop  line  would  extend 
ftt)m  the  outlet  of  CIG's  Kim  Compressor 
Station  in  Section  31,  Township  32 
South,  Range  54  West,  Las  Animas 
County,  Colorado  to  the  Harrison/USA  2 
track  in  Section  26,  Township  32  South, 
Range  50  West,  Baca  County,  Colorado; 

(3)  14.40  miles  of  20-inch  O.D. 
pipeline  loop  of  CIG's  existing  Line  3A; 
this  loop  line  would  extend  from  the 
outlet  of  CIG's  Keyes  Compressor 
Station  in  Section  17,  Township  5 
North,  Range  7  East  to  County  Road 
E0210  in  Section  20,  Township  3  North, 
Range  8  East,  all  in  Cimarron  County, 
Oklahoma. 

CIG  states  that  the  Campo  Lateral  loop 
line  segments  will  increase  the  take- 
away capacity  from  the  Raton  Basin 
Area  by  approximately  57.8  MMcf  (55 
MDth)  per  day.  CIG  further  states  that 
the  Line  3A  loop  line  will  facilitate  the 
delivery  of  incremental  volumes  to 
points  on  the  southern  end  of  its 
transmission  system. 

In  addition  to  the  facilities  proposed 
in  the  instant  application,  CIG  states 
that  it  will  imdertake  the  replacement  of 
meter  facilities  at  the  Baker  and  Dimias 
Meter  Stations,  pursuant  to  its  blanket 
certificate  authority,  to  accommodate 
the  delivery  of  incremental  volumes 
frt)m  the  Raton  Basin  Area. 

CIG  states  that  it  conducted  an  open 
season  in  July  2000  which  resulted  in 
long  term  contracts  for  incremental 
capacity  of  85  MDth  per  day.  These 
contract  quantities  are  being 
accommodated  through  a  recently 
completed  expansion  project  pursuant 
to  authorization  granted  in  Docket  No. 
CPOO-452-000.  CIG  further  states  that 
this  open  season  produced  contracts  for 
an  additional  55  MDth  per  day  of 
incremental  capacity  to  accommodate 
future  development  of  reserves  in  the 
Raton  Basin  Area.  Finally,  CIG  states 
that  it  held  an  open  season  in  July  2001 
which  produced  no  requests  for 
additional  capacity  out  of  the  Raton 
Basin  Area.  Thus,  CIG  states  that  the 
facilities  proposed  herein  are  designed 
solely  to  accommodate  the  incremental 
55  MDth  per  day  of  capacity  resulting 
from  the  July  2000  open  season. 

CIG  states  that  the  total  cost  of  the 
proposed  facilities  for  the  Raton  2002 
Expansion  Project  is  $26,896,800.  The 
combination  of  existing  and  incremental 
entitlements  represent  100  percent  of 
CIG's  capacity  out  of  the  Raton  Basin 
Area  through  the  Campo  Lateral.  CIG  is 
proposing  rolled-in  treatment  for  the 
expansion  out  of  the  Raton  Basin  Area. 

Any  questions  regarding  this 
application  should  be  directed  to  Robert 
T.  Tomlinson,  Director,  Regulatory 
Affairs,  at  (719)  520-3788,  Colorado 
Interstate  Gas  Company,  Post  Office  Box 


1087,  Colorado  Springs,  Colorado 
80944. 

There  are  two  ways  to  become 
involved  in  the  Conunission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  5,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coiul  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  tbese  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Conmiission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviroiunental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Conunission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 
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The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  badances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landoMrner  impacts  itom  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-26376  Filed  10-18-01;  8:45  am) 

BtLLMG  CODE  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  To  Amend 
License,  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  15.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
License  for  the  Transmission  Line 
Route. 

b.  Project  No:  6641-046. 

c.  Date  Filed:  July  13,  2001. 

d.  Applicant:  City  of  Marion, 
Kentucky,  and  Smithland  Hydroelectric 
Partners. 

e.  Name  of  Project:  Smithland  Lock 
and  Dam  Project. 

f.  Location:  The  Project  is  located  on 
the  Ohio  River  in  Livingston  County, 


Kentucky.  The  project  will  affect  federal 
lands  at  the  U.S.  Army  Corps  of 
Engineers'  Smithland  Lock  and  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  James  Price, 
120  Calumet  Court,  Aiken,  SC  29803, 
(803) 642-2749. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Mohamad  Fayyad  at  (202)  219-2665  or 
mohamad.fayyad@ferc.fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  mofions;  (November  19,  2001). 

Please  include  the  project  number  (P- 
6641-046)  on  any  comments  or  motions 
filed. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

k.  Description  of  Filing:  The  City  of 
Marion,  Kentucky,  and  Smithland 
Hydroelectric  Partners  propose  a  revised 
route  for  the  project's  161-kV 
transmission  line.  The  currently 
approved  (but  not  constructed  yet) 
transmission  line  route  extends  about 
8.7  miles  from  the  project's  dam  to  an 
existing  transmission  line  of  Louisville 
Gas  and  Electric  Energy  Company 
(LGEE).  Now  the  licensee  proposes  a 
route  that  proceeds  frtim  the  project's 
dam  for  11  miles  to  LGEE's  Livingston 
County  substation,  just  west  of  the 
Ciunberland  River.  This  proposed 
transmission  line  route  would  require 
the  clearing  of  about  35  acres  of  woods. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A.  Washington,  DC  20426,  or  by  calfing 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov.html  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
CoDunission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

'RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  'PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-26377  Filed  10-18-01;  8:45  am] 

BItUNG  CODE  (717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
HIIng  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

October  15.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  1211 2-000. 

c.  Date  filed:  September  4.  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Vanadium  Project. 

f.  Location:  On  Big  Bear  Creek,  in  San 
Miguel  County,  Colorado.  The  project 
would  utilize  land  administered  by  the 
U.S.  Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 
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h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc..  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.gov/efi/doorbeU.htm. 
Please  include  the  project  number  (P- 
12112-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociiments  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  75-foot-long,  10-foot-high  dam 
with  a  negligible  impoimdment,  (2)  a 
proposed  12,000-foot-long,  30- inch- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  four  generating 
units  having  an  installed  capacity  of 
13.6  MW,  (4)  a  proposed  tailrace,  (5)  a 
proposed  4-mile-long,  25  kV 
Transmission  line,  and  (5)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  58.4  GWh  that  would  be 
sold  to  a  local  utility. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)20&-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 


file  siich  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary-engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 


be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  prestmied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26378  Filed  10-18-01;  8:45  am) 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

October  15,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12058-000. 

c.  Date  filed  :]\jne  22,  2001. 

d.  Applicant:  Baker  Coimty,  Oregon. 

e.  Name  of  Project:  Mason  Dam 
Project. 

f.  Location:  On  the  Powder  River,  in 
Baker  County,  Oregon.  The  proposed 
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project  would  utilize  the  existing 
Bureau  of  Reclamation's  existing  Mason 
Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brian  D. 
Cole,  Chair,  Baker  County  Board  of 
Commissioners,  1995  Third  Street, 
Baker  City,  OR  97814,  (541)  523-8200. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)tiii)  and  the  instructions 
on  the  Commission's  web  site  at 
bttp  .//www. ferc.gov/efi/doorhell. htm . 
Please  include  the  project  number  (P- 
12058-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
11899-000.  Date  Filed:  March  2,  2001. 
Date  Notice  Closed:  May  25,  2001. 

1.  Description  of  Project:  The 
proposed  project  using  the  Bureau  of 
Reclamation's  Mason  dam  and 
impoundment  would  consist  of:  (1)  An 
existing  1320-foot-long.  56-inch- 
diameter  which  reduces  to  a  33-inch- 
diameter  steel  penstock.  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  3 
MW.  (3)  a  proposed  0.5-mile-long.  25  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  14  GWh  that  would  be 
sold  to  a  local  utility. 

m.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

n.  Preliminary'  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary'  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION  ", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  paiticular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary'.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426.  An  additional 


copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-26379  Filed  10-17-01;  8:45  ami 

BHJJNG  COM  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

October  15.2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12098-000. 

c.  Date  filed:  July  30.  2001 . 

d.  Applicant:  Symbiotics.  LLC. 

e.  Name  of  Project:  Scofield  Reservoir 
Project. 

f.  Location:  On  the  Price  River,  in 
Sanpete  County.  Utah.  Scofield 
Reservoir  Dam  is  owned  by  the  U.S. 
Bureau  of  Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith.  President,  Northwest  Power 
Services,  Inc.,  P.  O.  Box  535,  Rigby.  ID 
83442.  (208)  745-8630. 

i.  FERC  Contact:  Robert  Bell.  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  motions  to  intervene,  and 
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protests  may  be  electronically  filed  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.gov/efi/doorbell.htm. 
Please  include  the  project  number  (P- 
12098-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  Scofield  Dam 
and  Reservoir  would  consist  of:  (1)  A 
proposed  300-foot-long,  60-inch- 
diameter  steel  penstock.  (2)  a  proposed 
Powerhouse  containing  one  generating 
imit  having  an  installed  capacity  of  1.3 
MW.  (3)  a  proposed  1-mile-long,  15  kV 
transmission  line,  and  (4)  appurtenant 
Facilities. 

The  project  would  have  an  annual 
generation  of  11.38  GWh  that  would  be 
sold  to  a  local  utility. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
http.//www./erc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ({202)208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 


competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filfngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ", 
•COMPETING  APPLICA'nON', 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 


Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.'Boergers, 

Secretary. 

|FR  Doc.  01-26380  Filed  10-18-^)1;  8:45  am] 

BHJJNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6622-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  October  15.  2001  Through  October 
19,  2001 

Pursuant  to  40  CFR  1506.9: 

EIS  No.  010385,  Final  Supplement,  AFS, 
CO,  Sheep  Flats  Diversity  Unit, 
Timber  Sales  and  Related  Road 
Construction,  Grand  Mesa, 
Uncompahgre  and  Gunnison  National 
Forests,  CoUbran  Ranger  District, 
Mesa  County,  CO,  Wait  Period  Ends: 
November  19,  2001,  Contact:  Carol 
McKenzie  (970)  874-6618. 

EIS  No.  010386.  Draft  EIS,  AFS,  MT. 
Game  Range  Project,  To  Improve 
Ecosystem  Health  and  Productivity, 
Reduce  Fuel  Loading  and  Big  Game 
Winter  Range  Condition,  Lolo 
National  Forest,  Plain/Thompson 
Falls  Ranger  District,  From  "Thompson 
River  To  Squaw  Creek,  Thompson 
Falls,  MT,  Comment  Period  Ends  : 
December  3,  2001,  Contact:  Frank 
Yurczyk  (406)  826-4313. 

EIS  No.  010387.  Draft  EIS.  FHW,  DC. 
NC.  VA.  Southeast  High  Speed  Rail 
Corridor,  From  Washington.  D.C.  to 
Charlotte,  NC,  To  Provide  a 
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Competitive  Transportation  Choice  to 
Traveler,  Funding  and  Federal 
Permits,  DC  and  NC,  Comment  Period 
Ends:  December  3,  2001,  Contact: 
Nicholas  L.  Graf  (919)  856-4346. 

EIS  No.  010388,  Final  EIS.  AFS,  MT, 
Burned  Area  Recovery,  Proposal  to 
Reduce  Fuels,  Improve  Watershed 
Conditions  and  Reforest  Burned 
Lands.  Sula,  Darby,  West  Fork  and 
Stevensville  Ranger  Districts, 
Bitterroot  National  Forest,  Ravalli 
County,  MT,  Comment  Period  Ends: 
November  19,  2001,  Contact:  Spike 
Thompson  (406)  363-7100.  This 
document  is  available  on  the  Internet 
at:  http://www.fs.fed.us/rl/bitterroot. 

EIS  No.  010389.  Draft  Supplemental, 
FHW,  WV,  VA,  Appalachians 
Corridor  H,  To  Construct  a  16-mile 
Highway  Between  Kerens  to  Parsons, 
Battlefield  Avoidance,  Randolph  and 
Tucker  Counties,  WV,  Comment 
Period  Ends  Due:  December  3,  2001, 
Contact:  Thomas  J.  Smith  (304)  347- 
5928. 

Amended  Notices 

EIS  No.  010326.  Draft  EIS,  APH, 
Programmatic  EIS — Rangeland 
Grasshopper  and  Mormon  Cricket 
Suppression  Program,  Authorization, 
Funding  and  Implementation  in  17 
Western  States,  AZ,  CA,  CO.  ID,  KS, 
MT,  NB,  NV,  NM,  ND,  OK,  OR,  SD, 
TX,  UT,  WA  and  WY  ,  Due:  November 
14,  2001,  Contact:  Charles  L.  Brown 
(301)  734-8247.  This  document  is 
available  on  Internet  at:  http:// 
www.aphis.  usda.gov/ppd/es/ 
ppqdocs.html.  Revision  of  FR  Notice 
Published  on  8/31/2001:  CEQ 
Comment  Period  Ending  10/15/2001 
has  been  extended  to  11/14/2001. 

Dated:  October  16.  2001. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  01-26422  Filed  10-18-01:  8:45  ami 
BIUJNG  CODE  6Se0-9O-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6622-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 


to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
datedAiay  18,  2001  (97  FR  27647). 

Final  EISs 

ERP  No.  F-BLM-J01077-WY  Nortii 
Jacobs  Ranch  Coal  Lease  Application 
(WYW  146744),  Federal  Coal  Tract, 
Located  in  the  Powder  River  Basin, 
Campbell  County,  WY. 

Summary:  EPA  continues  to  express 
concerns  about  N02  air  emissions  from 
blasting  mine  overburden  and  a  lack  of 
site  specific  N02  data.  EPA  supports 
BLM's  decision  to  group  future  Powder 
River  Basin  coal  leases  into  one  EIS. 

ERP  No.  F-CDB-K81026-CA  West 
Hollywood  Gateway  Public/Private 
Partnership  Construction  Project,  Multi- 
Story  Office,  Retail,  Restaurant  and 
Entertainment  Use  Development, 
Community  Development  Block  Grant 
(CDBG)  Funds  Issuance,  City  of  West 
Hollywood,  Los  Angeles  County,  CA. 

Summary:  EPA  determined  that  the 
document  adequately  addresses  the 
issues  raised  in  our  comment  letter  on 
the  DEIS. 

ERP  No.  F-TVA-E05098-TN. 
Addition  of  Electric  Generation 
Baseload  Capacity.  Proposes  to 
Construct  a  Natural  Gas  Fired  Combined 
Cycle  Power  Plant,  Franklin  County, 
TN. 

Summary:  While  most  impacts  have 
been  mitigated,  EPA  still  expressed 
concern  regarding  noise  impacts  and 
suggested  that  the  ROD  provide  noise 
mitigation  measures  that  would  be 
implemented  as  needed  on  follow-up 
monitoring. 

Dated:  October  16.  2001. 
losepli  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

|FR  Dot:.  01-26423  Filed  10-18-01:  8:45  am] 

BIUJNG  COOE  6SeO-50-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[PubHc  Notic*  47] 

Agency  Information  Collection 
ActivMas;  Proposed  Collection: 
Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States  (Ex-Im  Bank). 
ACnON:  Notice  and  request  for 
comments. 

SiMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  the 
Export-Import  Bank  of  the  United  States 


will  be  submitting  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  revised 
exporter  and  banker  survey.  The 
purpose  of  the  survey  is  to  fulfill  a 
statutory  mandate  (the  Export-Import 
Bank  Act  of  1945,  as  amended.  12 
U.S.C..635)  which  directs  Ex-Im  Bank  to 
report  annually  to  the  U.S.  Congress  any 
action  taken  toward  providing  export 
credit  programs  that  are  competitive 
with  those  offered  by  official  foreign 
export  credit  agencies.  The  Act  further 
stipulates  that  the  annual  report  on 
competitiveness  should  include  the 
results  of  a  survey  of  U.S.  exporters  and 
U.S.  commercial  lending  institutions 
which  provide  export  credit  to 
determine  their  experience  in  meeting 
financial  competition  from  other 
countries  whose  exporters  compete  with 
U.S.  exporters. 

Accordingly.  Ex-Im  Bank  is  requesting 
that  the  proposed  survey  (EIB  No.  00- 
02)  be  sent  to  approximately  50 
respondents,  split  equally  between 
bankers  and  exporters.  The  revised 
survey  is  similar  to  the  previous  survey, 
as  it  asks.bankers  and  exporters  to 
evaluate  the  competitiveness  of  Ex-Im 
Bank's  programs  vis-a-vis  foreign  export 
credit  agencies.  However,  it  has  been 
modified  in  order  to  account  for  newer 
policies  and  to  capture  enough 
information  to  provide  a  better  analysis 
of  our  competitiveness.  In  addition,  the 
survey  will  be  administered 
electronically  via  email,  with  recipients 
encouraged  to  respond  electronically  as 
well. 

DATES:  Written  comments  should  be 
received  on  or  before  December  18, 
2001 ,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
and  requests  for  additional  information 
to  Carlista  D.  Robinson.  811  Vermont 
Avenue,  NW.,  Room  764.  Washington. 
DC  20571.  (202)  565-3351. 
SUPPLEMENTARY  INFORMATION:  With 
respect  to  the  proposed  collection  of 
information.  Ex-Im  Bank  invites 
comments  as  to— 

— Whether  the  proposed  collection  of 
information  is  necessary  for  the 
proper  performance  of  the  functions 
of  Ex-Im  Bank,  including  whether  the 
information  will  have  a  practical  use; 
— The  accuracy  of  Ex-Im  Bank's 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 
— Ways  to  enhance  the  quality, 
usefulness  and  clarity  of  the 
information  to  be  collected:  and 
— Ways  to  minimize  the  burden  of 
collection  of  information  on  those 
who  are  to  respond,  including 
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through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of 
information  technology;  e.g., 
permitting  electronic  submission  of 
responses. 
Title  &■  Form  Number:  2001  Exporter 

&  Banker  Survey  of  Ex-Im  Bank 

Competitiveness,  EIB  Form  00-02. 
OAffl  Number:  3048-0004. 
Type  of  Review:  Revision  of  a 

currently  approved  collection. 
Annual  Number  of  Respondents:  50. 
Annual  Burden  Hours:  50. 
Frequency  of  Reporting  or  Use: 

Annual  siuvey. 

Dated:  October  16.  2001. 
Carlista  D.  Robinson, 

Agency  Clearance  Officer. 

[FR  Doc.  01-26383  Filed  10-1»-01;  8:45  am) 

BILLING  COOE  6690-01-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION  j 

Notice  of  Public  Information 
Collection<s)  Bein^  Submitted  to  OMB 
for  Review  and  Approval 

October  10.  2001.  1 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATESf  Written  comments  should  be 
submitted  on  or  before  November  19, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conmients  to  Les 
Smith,  Federal  Communications   ^ 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmitb@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0652. 

Title:  Section  76.309,  Customer 
Service  Obligations;  Section  76.1602, 
Customer  Service — General  Information; 
Section  76.1603,  Customer  Service — 
Rate  and  Service  Changes;  and  Section 
76.1619,  Information  on  Subscriber 
Bills. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  State,  local,  or  tribal 
government. 

Number  of  Respondents:  10,410. 

Estimated  Time  per  Response:  10 
mins.  to  1  hr. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  32,527  hrs. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  FCC  rules  under  47 
CFR  76.309  and  76.1603  set  forth 
various  customer  service  obligations 
and  notification  requirements  for 
changes  in  subscriber  rates,    . 
programming  services,  and  chaimel 
positions.  47  CFR  76.1602  requires  each 
local  franchise  authority  (LFA)  to 
provide  affected  cable  operators  with  90 
days  written  notice  of  its  intent  to 
enforce  customer  service  standards. 
Cable  operators  must  inform  subscribers 
in  writing  of  their  right  to  file 
complaints  about  service  and 
programming  changes.  47  CFR  76.1603 
requires  cable  companies  to  notify 
customers  in  writing  within  30  days  of 
any  changes  in  rates  and  programming 
services.  In  addition,  cable  companies 
are  required  to  notify  subscribers  and 
LFAs  within  30  days  prior  to  any  rate 
or  service  changes.  47  CFR  76.1619 
requires  cable  operators  to  respond  to  a 
written  complaint  regarding  any 
subscriber's  billing  dispute  within  30 
days  and  also  sets  forth  requirements  for 
information  on  subscriber  bills. 

OMB  Control  Number:  3060-0667. 
Title:  Section  76.630.  Compatibility 
with  Consumer  Electronic  Equipment; 
Section  76.1621,  Equipment 


Compatibility  Offer;  and  Section 
76.1622,  Consumer  Education  of 
.  Equipment  Compatibility. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  10,400. 

Estimated  Time  per  Response:  1  to  20 
hrs. 

Frequency  of  Response:  On  occasion 
and  aimual  reporting  requirements; 
Third  party  disclosure. 

Total  Annual  Burden:  10,435  hrs. 

Total  Armual  Costs:  $5,275. 

Needs  and  Uses:  FCC  Rules  under  47 
CFR  76.630(a)  prohibit  cable  system 
operators  from  scrambling  or  otherwise 
encrj^ting  signals  carried  on  the  basic 
service  tier,  imless  granted  a  waiver  by 
the  FCC.  47  CFR  76.1621  requires  cable 
system  operators  that  use  scrambling, 
encryption,  or  similar  techniques  to 
•offer  subscribers  special  equipment  to 
enable  the  simultaneous  reception  of 
multiple  signals.  47  CFR  76.1622 
requires  cable  system  operators  to 
provide  a  consumer  education  program 
on  compatibility  matters  to  their 
subscribers  in  writing  when  they  first 
subscribe  and  at  least  once  a  year 
thereafter. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-26375  Filed  10-18-01:  8:45  am] 

nLLma  code  em-m-p 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunstilne  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  October  23,  2001,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  imless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Summary  reports,  status  reports,  and  , 
reports  of  actions  taken  pursuant  to        I 
authority  delegated  by  the  Board  of 
Directors. 
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Discussion  Agenda 

Memorandum  re:  BIF  Assessment  Rates  for 
the  First  Semiannual  Assessment  Period  of 
2002. 

Memorandum  re:  SAIF  Assessment  Rates 
for  the  First  Semiannual  Assessment  Period 
of  2002. 

Memorandum  and  resolution  re:  Final 
Rule — Engaged  in  the  Business  of  Receiving 
Deposits  Other  Than  Trust  Funds. 

Memorandum  and  resolution  re:  Final  Rule 
to  Revise  the  Regulatory  Capital  Treatment  of 
Recourse.  Direct  Credit  Substitutes,  and 
Residual  Interests  in  Asset  Securitizations. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  October  16,  2001. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

(FR  Doc.  01-26507  Filed  10-17-01;  10:12 
am) 

BILUNG  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infomurtion  Collection 
Activities:  Proposed  Collection; 
Comment  Ret^iest 

ACTKM:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 


general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  the 
collection  requirements  for  participation 
in  the  National  Flood  Insurance 
Program  (NFIP)  Community  Rating 
System  (CRS). 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
began  in  1968.  A  central  element  in  the 
NFIP  is  the  promotion  and 
implementation  of  a  sound  local 
floodplain  management  program. 
Communities  must  adopt  minimum 
floodplain  management  standards  in 
order  to  participate  in  the  NFIP  and 
receive  the  benefits  of  flood  insurance. 
The  Community  Rating  System  (CRS) 
was  designed  by  FEMA  to  encourage, 
through  the  use  of  flood  insurance 
premiimi  discounts,  communities  and 
states  to  undertake  activities  that  will 
mitigate  flooding  and  flood  damage, 
beyond  the  minimum  standards  for 
NFIP  participation.  The  National  Flood 
Insiuance  Reform  Act  of  1994  codified 
the  CRS. 

The  NFIP/CRS  Coordinator's  Manual 
includes  a  Schedule  and  Commentary. 
The  Application  Worksheets  and  CRS 
Application  are  published  separately. 
Communities  will  use  the  manuals  to 
apply  for  activity  points  leading  up  to 
a  CRS  rating  and  commensurate  flood 
insurance  premium  discounts.  The 
Schedule  describes  the  floodplain 
management  and  insurance  activities 
available  to  qualifying  communities  that 
imdertake  the  selected  additional 
activities  that  will  reduce  flood  losses. 
To  apply,  communities  submit  to  FEMA 
the  attached  application  worksheets  and 
requisite  documentation.  Once 
approved,  the  applications  are  reviewed 
and  field  verified  by  Insurance  Service 
Organization  (ISO),  Inc.,  an  insurance 
industry  service  organization  with 
varied  experience,  especially  with 
community  fire  rating. 


Collection  of  Information 

Title:  Community  Rating  System 
(CRS)  Program— Application  Policy, 
Instructions,  and  Worksheets. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0195. 

Document  Numbers:  FEMA  FIA  15 
and  15A. 

Abstract:  The  CRS  Program 
establishes  a  system  for  FEMA  to  grade 
communities'  floodplain  management 
activities  to  determine  flood  insurance 
rates  for  communities.  Communities 
exercising  floodplain  management 
activities  that  exceed  Federal  minimum 
standards  qualify  for  lower  insurance 
rates. 

The  January  1999  edition  of  the  NFIP 
CRS  Coordinator's  Manual  contains 
instructions  for  preparing  the 
application  worksheets  that  were  used 
to  apply  to  the  CRS  Program  for  the 
1999  through  2001  calendar  years.  We 
are  coordinating  with  the  public  the 
draft  )anuary  2002  edition  for  comments 
on  the  collections  of  information  and  all 
approved  comments  will  be 
incorporated  into  the  final  January  2002 
manual,  to  be  effective  January  2002- 
December  2004.  The  Application 
Worksheets  and  CRS  Application  are 
published  separately.  Communities  will 
use  the  manuals  to  apply  for  activity 
points  leading  up  to  a  CRS  rating  and 
commensurate  flood  insurance  premium 
discounts.  The  Schedule  describes  the 
floodplain  management  and  insurance 
activities  available  to  qualifying 
communities  that  undertake  the  selected 
additional  activities  that  will  reduce 
flood  losses.  Annually,  all  CRS 
participating  communities  must  certify 
they  are  maintaining  the  activities  for 
which  they  receive  credit. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Estimated  Total  Annual  Burden 
Hours.  9,260. 


Application  worksheets 

Numt)er  of  re- 
spondents 
(A) 

Frequency  re- 
sponse 
(B) 

Hours  per  re- 
sponse 
(C) 

Annual  burden 

hours 

(A  X  B  X  C) 

New,  Modified  and  Cyde  Applications 

220 
720 

1 
1 

29 

4 

6380 

Recertification  Applications 

2880 

Total 

940 

9260 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 


accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validify  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  qualify,  utilify,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Miuiel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW,  Room  316,  Washington,  DC 
20472.  Telephone  number  (202)  646- 
2625.  FAX  number  (202)  646-3524  or 
e:mail  murieI.anderson@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Bret  Gates,  CRS  Coordinator, 
Federal  Insurance  &  Mitigation 
Administration,  Federal  Emergency 
Management  Agency,  at  (202)  646-4133, 
or  by  e:mail  at  bret.gates@fema.gov  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 
of  the  proposed  collection  o 
information. 

Dated:  October  11.  2001. 
Reginald  Trujillo, 
Director.  Program  Services  Division. 
Operations  Support  Directorate. 
[PR  Doc.  01-26431  Filed  10-18-01;  8:45  am] 

BH.LJNG  C00€  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1393-Ofl] 


Florida;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency  v 

Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Florida.  (FEMA-1393-DR), 
dated  September  28,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  October  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-2705 
or. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  otFlorida  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  28.  2001: 
Collier.  Highlands.  Lee,  and  Putnam 
Counties  for  Public  Assistance. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  lo  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  01-26430  Filed  10-18-01;  8:45  am) 

BILIJNG  COOe  671S-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  l>y,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  tilings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13, 
2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 


1.  Camargo  Financial  Company,  Inc., 
Camargo,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank,  Camargo.  Oklahoma. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  National  United  Bancshares,  Inc.,, 
Gatesville,  Texas,  and  National  United 
Holdings,  Inc.,  Wilmington,  Delaware; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  National  Bank,  Gatesville, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  15.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  01-26318  Filed  10-18-O1;  8:45  am) 

BILUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibie  Nonbanldng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissibie  Nonlsanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  V  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation-^ 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
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or  the  offices  of  the  Board  of  Governors 
not  later  than  November  2,  2001. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Outsource  Holdings,  Inc.,  Lubbock, 
Texas;  to  acquire  Jefferson  Mortgage 
Services,  Inc.,  Dallas,  Texas,  and  Orr 
Lease,  Inc.,  Dallas,  Texas,  and  thereby 
engage  in  extending  credit  and  servicing 
loans,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y,  and  in  leasing  personal  or 
real  property,  pursuant  to  §  225.28(b)(3) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  15.  2001. 

Robert  deV.  Frierson, 

Deputy  Secretary  oftfie  Board. 

(FR  Doc.  01-26319  Filed  10-18-01;  8:45  am) 

BILLING  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications 

Cancellation  of  an  Optional  Form  by 
the  Office  of  Personnel  Management 
(0PM) 

agency:  Office  of  Communications, 
GSA. 

ACnON:  Notice. 

summary:  The  Office  of  Personnel 
Management  (0PM)  cancelled  of  630, 
Leave  Recipient  Application  Utider  the 
Voluntary  Leave  Transfer  Program.  The 
form  was  only  available  with  FPM 
Letter  630-33  which  no  longer  exists. 
OPM  developed  their  own  form  (OPM 
630)  which  they  are  happy  to  share  with 
you.  To  obtain  a  copy  of  this  form,  go 
to  the  following  internet  site:  http:// 
www.opm.gov/forms. 

DATES:  Effective  October  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  October  12,  2001. 
Barbara  M.  Williams. 

Deputy  Standard  and  Optional  Forms 

Management  Officer.  General  Services 

Administration. 

[FR  Doc.  01-26342  Filed  10-18-01;  8:45  am] 

BHJJNQCOOE  6S2»-44-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meeting:  Secretary's 
Advisory  Committee  on  Genetic 
Testing 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  eleventh 
meeting  of  the  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT), 
U.S.  Public  Health  Service.  The  meeting 
will  be  held  from  9  a.m.  to  5  p.m.  on 
November  15,  2001  and  8:30  a.m.  to  3 
p.m.  on  November  16,  2001  at  the 
Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814.  The  meeting 
will  be  open  to  the  public  with 
attendance  limited  to  space  available. 

The  Committee  will  discuss  a  number 
of  topics,  including  the  status  of  FDA 
activities  to  implement  SACGT's 
recommendations  for  oversight  of  all 
new  genetic  tests;  the  outcomes  and 
discussion  of  a  roundtable  meeting 
convened  by  the  Education  Work  Group 
on  how  genetics  fits  into  current  or 
future  health  practice,  major  genetics 
educational  needs  of  various  disciplines 
of  professions  (e.g.,  core  competencies, 
faculty  needs,  and  training  issues),  and 
obstacles  and  gaps  in  the  integration  of 
genetics  into  health  professional 
education  and  practice;  and  the 
Informed  Consent  Work  Group's  draft 
brochure  for  the  general  public  on 
genetic  testing  and  the  status  of  the 
development  of  principles  of  informed 
consent  in  clinical  and  public  health 
settings.  The  Committee  will  also  begin 
exploring  issues  in  the  development, 
oversight,  availability  and  accessibility 
of  genetic  tests  for  rare  diseases  through 
a  number  of  invited  presentations.  In 
addition,  the  Committee  is  scheduled  to 
be  briefed  by  Congressional  staff  on  the 
status  of  genetic  discrimination 
legislation.  Time  will  be  provided  for 
public  comment  and  interested 
individuals  should  notify  the  contact 
person  listed  below. 

Under  authority  of  42  U.S.C.  217a. 
Section  222  of  the  Public  Health  Service 
Act.  as  amended,  the  Department  of 
Health  and  Human  Services  established 
SACGT  to  advise  and  make 
reconunendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
SACGT  is  directed  to:  (1)  Recommend 
policies  and  procedures  for  the  safe  and 
effective  incorporation  of  genetic 
technologies  into  health  care;  (2)  assess 
the  effectiveness  of  existing  and  future 
measures  for  oversight  of  genetic  tests; 


and  (3)  identify  research  needs  related 
to  the  Committee's  purview. 

The  draft  meeting  agenda  and  other 
information  about  SACGT  will  be 
available  at  the  following  web  site: 
http://www4.od.nih.gov/oba/sacgt.htm. 
Individuals  who  wish  to  provide  public 
comment  or  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  SACGT  Executive 
Secretary,  Ms.  Sarah  Carr,  by  telephone 
at  301-496-9838  or  E-mail  at 
scn2c@ni7j.gov.  The  SACGT  office  is 
located  at  6705  Rockledge  Drive,  Suite 
750,  Bethesda,  Maryland  20892. 

Dated:  August  12.  2001. 
Sarah  Carr, 

Executive  Secretary.  SACGT. 
[FR  Doc.  01-26392  Filed  10-18-01:  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-04] 

Proposed  Data  Collections  SutMnltted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
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comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Pro|ect 

Survey  of  Consumer  Reaction  to 
Canadian-style  Warning  Labels  of 
Tobacco  Products— NEW— The  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC),  proposes  to  conduct 
a  national  survey  of  young  persons  to 
assess  their  attitudes  towards  larger  and 


more  graphic  cigarette  warning  labels, 
such  as  those  currently  used  in  Canada. 
Although  the  piupose  of  cigarette 
warning  labels  is  to  alert  consumers 
about  the  health  hazards  of  smoking, 
research  suggests  that  current  U.S. 
warnings  fail  to  get  the  attention  of 
smokers,  an  important  first  step  if 
warnings  are  to  have  any  deterrent 
effect.  Cigarette  warning  labels  have  not 
changed  since  1984  in  the  United  States. 

The  proposed  study  will  be 
conducted  through  implementation  of  a 


web-based  survey.  We  propose  to 
administer  a  10  minute  survey  to  2000 
persons  18  to  24  years  of  age.  The 
survey  will  include  images  of  Canadian 
cigarette  packs  with  their  current 
warning  labels  and  questions  about 
reactions  to  these  warnings,  including 
acceptability,  and  perceived  usefulness 
(perceived  impact  on  starting  to  smoke 
or  deciding  to  quit).  The  results  of  this 
study  will  be  shared  with  policy  makers 
and  public  health  officials.  There  are  no 
costs  to  respondents. 


Respondents 


Persons  18-24  years  old 
Total 


Number  of 
respondents 


2000 


Responses/re- 
spondent 


1 


Avg.  burden 

per  response 

(in  hrs) 


10/60 


Total  burden 
(in  hrs) 


333 


333 


Dated:  October  12.  2001. 
John  Moore, 
Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

|FR  Doc.  01-26320  Filed  10-18-01;  8:45  am] 
MUMO  COM  4ia-i»-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cwitara  for  DtoMM  Control  and 
Prevention 


[60  Dey-02-03] 


ProfWMd  Data  CoUactions  Submitted 
for  PuMic  Comment  and 
Recommendatione  I 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Perceptions  of  Tuberculosis  Among 
Foreign  Bom  Persons:  Ethnographic 
Studies — New — National  Center  for 
HIV,  STD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  National  Center  for  HIV,  STD, 
and  TB  Prevention,  CDC  proposes  to 
conduct  an  ethnographic  study  to  assess 
the  attitudes,  beliefs,  and  practices  of 
selected  foreign  bom  persons  regarding 
tuberculosis  (TB).  The  purpose  of  this 
two-year  effort  is  to  provide  formative 
research  findings  to  use  when  designing 
future  surveys,  planning  interventions, 
and  evaluating  programs  to  improve  TB 
screening  and  adherence  to  therapy 
among  foreign  bom  persons.  This 
research  will  also  identify  program  gaps 
in  addressing  the  special  needs  of  these 
populations.  A  review  of  published  data 
and  consensus  among  TB  researchers 
suggest  that  elimination  of  TB  in  the 
United  States  will  depend  largely  upon 
reducing  the  impact  of  the  disease 
among  the  foreign  bom.  Currently, 
almost  half  of  all  domestic  TB  cases 
occur  among  foreign-bom  persons,  and 
this  proportion  is  growing.  Providing 
culturally  appropriate  and  responsive 
services  to  people  from  a  variety  of 
ethnic  and  cultural  backgrounds  is  a 
challenge  for  local  TB  control  programs 
and  has  been  identified  as  a  priority 
area  in  TB  elimination  activities. 


Recognizing  this  challenge,  the  CDC 
Working  Group  on  Tuberculosis  Among 
Foreign  Bom  Persons  in  1998  developed 
recommendations  for  increasing 
emphasis  on  prevention  and  control  of 
TB  in  foreign-bom  populations.  The 
recommendations  hi^ilighted  the  need 
to  utilize  operational  and  behavioral 
research  to  gain  a  better  understanding 
of  relevant  barriers  to  diagnosis  and 
care.  While  few  studies  have  examined 
these  issues  with  the  goal  of  developing 
practical  tools  to  enhance  TB  services, 
one  research  project,  conducted  in  New 
York  State  among  Vietnamese  refugees, 
created  a  valid  research  method  for 
assessing  TB  issues  among  this 
population.  The  project  resulted  in 
policy  change  that  increased  this 
group's  adherence  to  therapy. 

The  proposed  study  will  build  upon 
this  research  with  Vietnamese  refugees 
but  will  incorporate  several  cultural 
groups  in  four  U.S.  cities  with  a  high 
burden  of  foreign-bom  TB  patients.  In 
depth  ethnographic  interviews  wrill  be 
conducted  with  200  adults  from  the  four 
ethnic/cultural  groups,  50  per  site.  The 
information  will  be  gathered  by  tnuned 
professional,  multilingual /multi- 
cultural interviewers  who  will  be 
rendered  by  the  contracting  agent.  The 
data  collection  instnmient  will  be 
comprised  of  semi-structived  and  open- 
ended  questions  intended  to  elicit  a  full 
range  of  responses  concerning  the 
participants'  cultural  beliefs  and 
attitudes  toward  TB.  Interviews  will  last 
no  longer  than  one  hoiu.  Analysis  of 
data  will  be  performed  with  Atlas.ti,  a 
qualitative  analysis  computer  program. 

The  ultimate  project  outcomes  will 
include  a  cultiiral  competency  resource 
manual  with  profiles  of  TB  beliefs  and 
behaviors  from  the  studied  cultural 
groups.  The  manual  will  assist  local  and 
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state  health  departments  in  developing 
customized  interventions  tailored  to  the 
local  context.  Culturally  appropriate 
interventions  will  increase  tuberculin 
skin  testing  and  patient  adherence  to 
treatment  for  active  TB  disease  and 


latent  TB  infection.  In  addition,  the 
results  can  be  used  to  develop  targeted 
outreach,  as  well  as  customized 
communication  protocols,  patient 
education  materials,  incentives,  and 
enablers.  Finally,  the  study  will  produce 


a  valid  interview  instrument  that  TB 
clinics  can  adopt  for  their  own 
assessments  of  TB  beliefs  and  attitudes 
among  the  local  communities  they 
serve.  There  are  no  cost  to  respondents. 


Respondents 

Number  of 
respondents 

Nun)berof 
responses/re- 
spondent 

Average  bur- 
den/response 
(in  hrs.) 

Total  burden 
(in  hrs.) 

Foreign  Bom  Persons  (interviewed) 

100 

1 

1 

100 

Total 

100 

Dated:  October  11.  2001. 
Jolm  Moore, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
|FR  Doc.  01-26322  Filed  10-18-01:  8:45  am] 

BUJNC  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatration 

Pediatric  Oncology  Subcommlttae  of 
ttie  Oncologic  Drugs  Advisory 
Committae;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pediatric 
Oncology  Subcommittee  of  the 
Oncologic  Dmgs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  28,  2001,  torn  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Ballrooms  A 
and  B,  Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact:  Kimberly  Littleton  Topper  or 
Karen  M.  Templeton-Somers,  Center  for 
Dmg  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-7001,  or  by  e-mail  at 
TopperK@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss  the  implementation  of  the 


pediatric  rule  with  regard  to  study 
designs,  ethical  and  developmental 
considerations,  and  extrapolation  of 
findings  from  adult  to  pediatric  cancer 
patients. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  16,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  8:45  a.m.,  and  1  p.m.  and  1:30 
p.m.  Time  allotted  for  each  presentation 
may  be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  16, 
2001,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  12.  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

(FR  Doc.  01-26314  Filed  10-18-01;  8:45  am) 

BIUJN6  CODE  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Adviaory  Committee  for 
Pharmacauticai  Science;  Notice  of 
Masting 

AGENCY:  Food  and  Dmg  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 


Name  of  Committee:  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  28  and  29,  2001, 
from  8:30  a.m.  to  5:30  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
conference  room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact.  Nancy  Chamberlin,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration. 
5600  Fishers  Lane  (for  express  delivery. 
5630  Fishers  Lane,  rm.  1076).  Rockville, 
MD  20857.  301-827-7001.  e-mail: 
CHAMBERLINN@cder.fda.gov.  or  FDA 
Advisory  Committee  Information  Line. 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  <^1  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  28.  2001.  the 
committee  will:  (1)  Discuss  the  current 
status  of,  and  future  plans  for,  the  FDA 
draft  guidance  entitled  "ANDAs:  Blend 
Uniformity  Analysis;"  (2)  discuss  and 
provide  direction  for  the  Process 
Analytical  Technology  Subcommittee; 
(3)  discuss  and  provide  comments  on 
stability  testing  and  shelf  life;  and  (4) 
receive  updates  from  subcommittees 
and  on  other  Center  for  Dmg  Evaluation 
and  Research  guidance  documents.  On 
November  29,  2001,  the  committee  will: 
(1)  Receive  updates  on  FDA  research  in 
dermatopharmacokinetics,  and  (2) 
discuss  and  provide  comments  on 
bioequivalence  issues. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  15,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:30 
p.m.  and  2:30  p.m.  on  November  28, 
2001 ,  and  between  approximately  1 1 
a.m.  and  12  noon  on  November  29, 
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2001.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  15,  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  12,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Ckimmissioner. 
|FR  Doc.  01-26370  Filed  10-18-01:  8:45  am] 

■HJJNQ  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Resources  And  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Reqiiest 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 


L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Needs  Assessment  of 
the  Black  Lung  Clinics  Program:  NEW 

The  Bureau  of  Primary  Health  Care 
(BPHC),  Health  Resources  and  Services 
Administration  (HRSA),  is  planning  to 
conduct  a  needs  assessment  of  the  Black 
Lung  Clinics  Program.  The  purpose  of 
this  study  is  to  obtain  data  about  the 
Black  Lung  Clinics  Program  grantees/ 


sites  and  the  services  they  provide  to 
active  and  retired  coal  miners.  The 
study  consists  of  two  sections:  (1)  A 
written  and  telephone  survey  of  the  site 
Program  Coordinators  about  the  patients 
and  the  services  they  provide,  as  well  as 
services  that  patients  would  like  to 
receive,  but  which  are  not  available: 
and,  (2)  a  measiuement  of  the  costs 
associated  with  delivering  requisite 
services  to  this  population,  for  whom 
data  will  be  obtained  from  secondary 
sources.  The  data  collected  will  provide 
policymakers  with  a  better 
understanding  of  the  resources  needed 
to  continue  to  support  and  expand  the 
program.  The  assessment  will  provide 
new  information  about  the  organization, 
financing,  and  delivery  of  services  to 
active  and  retired  coal  miners  in  Black 
Lung  Clinics  Programs. 

Data  from  the  survey  and  costing  will 
provide  quantitative  information  about 
the  programs,  specifically:  (a)  The 
characteristics  of  the  patients  they  serve, 
Cb)  the  organization  components  of  the 
program,  (c)  the  scope  of  services 
provided,  (d)  the  costs  and  resources 
necessary  to  implement  the  program,  (e) 
outreach  services  available,  and  (f)  key 
immet  needs.  This  assessment  will 
provide  data  useful  to  the  program  and 
will  enable  HRSA  to  provide  data 
required  by  Congress  under  the 
Government  Performance  and  Results 
Act  of  1993. 

The  estimated  burden  is  as  follows: 


Form  name 

Numt)er  of 
respondents 

Responses 

per 
respondent 

Hours  per 
response 

Total  burden 
hours 

Survey 

52 

1 

8 

416 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-22,  Parklawn  Building,  5600 
Fishers  Lane.  Rockvilie,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

DatediOctober  15.  2001.      I 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-26317  Filed  10-J8-01;  8:45  am) 

BILLING  COOE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healttt  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  2001 . 

Name:  Maternal  and  Child  Health  Research 
Grants  Review  Committee. 

Date  and  Time:  November  15-16,  2001;  8 
a.m.  to  5  p.m. 

Place:  Doubletree  Hotel.  1750  Rockvilie 
Pike.  Rockvilie.  Maryland  20852. 

The  meeting  is  open  to  the  public  on 
Thursday,  November  15.  2001.  from  8  a.m.  to 
9  a.m..  and  closed  for  the  remainder  of  the 
meeting. 

Purpose:  To  review  research  grant 
applications  in  the  program  areas  of  maternal 
and  child  health,  administered  by  the 
Maternal  and  Child  Health  Bureau.  Health 
Resources  and  Services  Administration. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  opening  remarks  by  the  Director, 
Division  of  Research,  Training  and 
Education,  who  will  report  on  program 
issues,  congressional  activities,  and  other 
topics  of  interest  to  the  Held  of  maternal  and 


child  health.  The  meeting  will  be  closed  to 
the  public  on  Thursday,  November  15,  2001, 
from  9  a.m.  through  the  remainder  of  the 
meeting  for  the  review  of  grant  applications. 
The  closing  is  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(6),Title 
5  U.S.C,  and  the  Determination  by  the 
Associate  Administrator  for  Management  and 
Program  Support.  Health  Resources  and 
Services  Administration,  pursuant  to  Public 
Law  92-463. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or  contact 
Christopher  DeGraw.  M.D.,  M.P.H.,  Executive 
Secretary,  Maternal  and  Child  Health 
Research  Grants  Review  Committee,  Room 
18A-55.  Parklawn  Building,  5600  Fishers 
Lane.  Rockvilie,  Maryland  20857.  Telephone 
(301)443-2190. 
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Dated:  October  15,  2001. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
[FR  Doc.  01-26371  Filed  10-18-O1;  8:45  am) 

BILUNG  COOE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaItt)  Resources  and  Services  \ 

Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  aimouncement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  2001. 

Name:  National  Advisory  Council  on 
Nurse  Education  and  Practice. 

Date  and  Time:  November  8,  2001;  8:30 
a.m.-5  p.m.,  November  9,  2001;  8:30  a.m.-3 
p.m. 

Place:  Hotel  Washington,  Pennsylvania 
Avenue.  NW..  at  15th  St.,  Washington,  DC 
20004. 

The  meeting  is  open  to  the  public. 

Agenda:  Department,  Agency,  Bureau 
and  Division  administrative  updates; 
discussion  of  Council  administrative 
procedures  and  selection  of  next  co- 
chair;  strategic  plan  review  and  update; 
identification  of  priorities  for  future 
work,  including  continued  discussion  of 
nursing  shortage  and  other  critical 
issues  impacting  nursing  education  and 
practice;  workgroup  breakout  sessions 
to  address  work  to  be  accomplished. 

Anyone  interested  in  obtaining  a 
roster  of  members,  minutes  of  the 
meeting,  or  other  relevant  information 
should  write  or  contact  Ms.  Elaine  G. 
Cohen,  Executive  Secretary,  National 
Advisory  Council  on  Nurse  Education 
and  Practice,  Parklawn  Building,  Room 
9-35,  5600  Fishers  Lane,  Rockvilie, 
Maryland  20857,  telephone  (301)  443- 
1405. 

Dated:  October  15,  2001. 

lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  01-26316  Filed  10-18-01:  8:45  amj 

BNJJNO  COOE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 


Eye  Council,  September  13,  2001,  8:30 
a.m.  to  September  13,  2001,  5  p.m.,  6130 
Executive  Boulevard,  Executive  Plaza 
North,  Room  H,  Rockvilie,  MD,  20852 
which  was  published  in  the  Federal 
Register  on  }uly  23,  2001,  Vol.  66,  Page 
38295. 

The  meeting  date  has  been  changed  to 
November  20,  2001.  The  location 
remains  the  same.  The  meeting  is 
partially  Closed  to  the  public. 

Dated:  October  15,  2001. 

LaVeme  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-26384  Filed  10-18-01;  8:45  ami 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
K  23  Review  Panel  Mentored  Patient- 
Oriented  Research  Career  Development 
Award. 

Date:  October  19,  2001. 

Time:  4  p.m.  to  5:30  p.m. 

/Agendo;  To  review  and  evaluate  grant 
applications. 

Place:  6701  Rockledge  Drive.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Diane  M.  Reid,  MD, 
Review  Branch,  Room  7182,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute.  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  435-0277. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  i, noting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 


and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  12,  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26387  Filed  10-18-01:  8:45  am) 
BUJNO  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Himian  Genome  Research  Institute. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Human  Genome  Research 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Human  Genome 
Research  Institute. 

Date:  November  6-7,  2001. 

Open:  November  6.  2001,  8  am  to  8:30  am. 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  Eisenhower  Inn  and  Conference 
Center.  Gettysburg,  PA. 

Closed:  November  6.  2001 .  9  am  to 
Adjournment  on  November  7. 

Agenda:  To  review  and  evaluate  personal 
qualiflcations  and  performance,  and 
competence  of  individual  investigators. 

Place:  Eisenhower  Inn  and  Conference 
Center,  Gettysburg,  PA. 

Contact  Person:  Chire  Rodgaard.  Assistant 
to  the  Scientific  Director,  Division  of 
Intramural  Research,  Office  of  the  Director, 
National  Human  Genome  Research  Institute, 
45  Convent  Drive.  Building  49,  Room  4A06. 
Bethesda,  MD  20892,  301  435-5802. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172.  Human  Genome 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  October  15.2001. 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  01-26390  Filed  10-18-01:  8:45  am| 

BtLUNG  CODE  414(M)1-M  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  I 

National  Institute  of  Health 

National  Institute  of  Dental  &  - 
Craniofacial  Research;  Notice  of 
dosed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-31.  Review  of  R-44 
Grants. 

Date:  October  24.  2001. 

Time:  11  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building, 
Conference  Room  C,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washlco.  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda.  MD 
20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-14.  Review  of  R-13 
Grants.  i 

Date:  October  24.  2001.        | 

Time:  3  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  C.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch.  PhD. 
Acting  Director.  4500  Center  Drive.  Natcher 
Building.  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-2372. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-11.  Review  of  ROls. 

Date:  October  .30.  2001. 

Time:  10:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building, 
Conference  Room  H,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Anna  Sandberg,  MPH, 
DRPH,  Scientific  Review  Administrator, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  45  Center  Drive.  Natcher  Building.  Rm. 
4AN44F.  National  Institutes  of  Health. 
Bethesda,  MD  20892.  (301)  594-3089. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-07,  Applicant  Interview, 
POl. 

Date:  November  13-14,  2001. 

Time:  7  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriot  Pooks  Hill.  5151  Pooks  Hills 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Lynn  M.  King,  Scientific 
Review  Administrator,  Scientific  Review 
Branch.  45  Center  Dr.,  Rm  4AN-38K, 
National  Institute  of  Dental  &  Craniofacial. 
Research.  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402,  301-594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  02-25.  Review  of  R44 
Grants. 

Date:  November  14,  2001. 

Time;  11  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive. 

Contact  Person:  Natcher  Building, 
Conference  Room  EV2,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD.  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive.  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  02-20,  Review  ROl  Grants. 

Date:  November  15,  2001. 

Time:  10:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  EVz.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Anna  Sandberg.  MPH, 
DRPH,  Scientific  Review  Administrator, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  45  Center  Drive.  Natcher  Building,  Rm 
4AN44F.  Bethesda,  MD  20892.  (301)  594- 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 


Emphasis  Panel  02-19.  Review  of  R44 
Grants. 

Date:  November  16.  2001. 

Time:  10  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  C.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD.  DMD. 
Scientific  Review  Administrator.  43  Center 
Drive.  Natcher  Building.  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.(301)594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-18,  Review  of  ROl 
Grants. 

Date:  November  19.  2001. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  BIdg., 
Conf  Rms.  A  &  D,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Anna  Sandbert,  MPH, 
DRPH,  Scientific  Review  Administrator, 
National  Institute  of  Dental  &  Craniofacial 
Res.,  45  Center  Drive,  Natcher  Building,  Rm 
4AN44F,  Bethesda,  MD  20892.  (301)  594- 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-05,  Review  of  POl  Grants. 

Date:  November  29-30.  2001. 

Time:  7  pm  to  5  pm. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill.  5151  Pooks  Hill 
Road.  Bethesda.  ME  20814. 

Contact  Person:  Lynn  M.  King.  Scientific 
Review  Administrator.  Scientific  Review 
Branch,  45  Center  Dr..  Rm  4AN-38K. 
National  Institute  of  Dental  &  Craniofacial, 
Research.  National  Institutes  of  Health, 
Bethesda,  MD  20892-6402,  301-594-5006. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-24,  Review  of  R44 
Grants. 

Date:  December  6,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Bldg., 
Conf  Rms.  A  &  D,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD.  DMD, 
Scientific  Review  Administrator.  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda.  MD 
20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-09.  Review  of  ROl 
Grants. 

Date:  December  6-7.  2001. 

Time:  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Anna  Sandberg,  MPH. 
DRPH.  Scientific  Review  Administrator. 
National  Institute  of  Dental  &  Craniofacial 
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Res.,  45  Center  Drive.  Natcher  Building.  Rm. 
4AN44F.  Bethesda.  MD  20892.  (301)  594-  • 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-29,  Review  of  R44s. 

Date:  December  1 1 ,  200  i . 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building. 
Conference  Room  C.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko.  PhD.  DMD. 
Scientific  Review  Administrator.  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  October  12.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisors' 
Committee  Policy- 

(FR  Doc.  01-26389  Filed  10-18-01:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee,  AIDS  Research  Review 
Committee. 

Date:  November  8-9.  2001. 

Open:  November  8.  2001,  8:30  am  to  9  am. 


Agenda:  Report  on  Institute  business. 

P/oce.  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave.  NW..  Washington.  DC  20007. 

Closed:  November  8.  2001,  9  am  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  Georgetown  Holiday  Inn.  2101 
Wisconsin  Ave.  NW..  Washington.  DC  20007. 

Contact  Person:  Roberta  Binder.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2209,  6700B 
Rotkledge  Drive,  Bethesda,  MD  20892-7616, 
301-496-2550.  rbl69@nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated:  October  15.  2001. 
LaVeme  Y.  Stringfield,  ' 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26391  Filed  10-18-01;  8:45  am) 

HLLMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
institutes  of  Health;  Notice  of  Meeting. 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  contact  person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  held  as  a  telephone  conference 
call  with  the  members.  A  speaker  phone 
installed  in  the  conference  room  will 
enable  members  of  the  public  in 
attendance  to  listen  to  the  discussion 
and  address  the  RAC 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee  (RAC). 

Date:  November  1,  2001. 

Time:  12-1  p.m. 

Agenda:  To  discuss  and  vote  on  a 
recommendation  to  the  Director,  NIH. 
regarding  final  action  to  amend  Section  IV- 
C-2  of  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules  to 
change  the  prescribed  number  and  expertise 
of  RAC  members  and  establish  the  charter  of 
the  RAC  as  the  controlling  document  for  the 
membership  and  procedures  of  that 
committee.  The  proposed  action  was 
published  in  the  Federal  Register  on  August 
24,  2001  (66  FR  44638). 


Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  45.  Conference 
Room  C1/C2.  Bethesda.  Maryland  20892. 

Contact:  Ms.  Laurie  Harris.  RAC  Program 
Assistant.  Office  of  Biotechnology  Activities, 
Roc:kledge  1.  Room  750.  Bethesda  MD.  20892. 
(301 )  496-9839. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www4.od.nih.gov/oba/.  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available.  OMB's 
"Mandatory  Information  Requirements  for 
Federal  Assistance  Program 
Announcements"  (45  FR  39592,  June  11. 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in^which  DNA  recombinant 
molecules  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines,  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14.  Instramural  Research 
Training  Award;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds:  93.232,  Lo^n  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award: 
93.936.  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health.  HHS) 

Dated:  October  12.  2001. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  01-26388  Filed  1O-18-01:  8:45  am) 

BILLINO  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notire  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel- 

DateJDcioheT  25.  2001.         ! 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle.  1 
Washington  Circle,  NW..  Washington,  DC 
^0037. 

"  Contact  Person:  Rona  L.  Hirschberg,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4186, 
MSC  7808,  Bethesda.  MD  20892,  (301)  435- 
1150. 

This  notice  is  being  published  less  then  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  26.  2001. 

Time:  8:30  a.m.  to  5:30  p.m. 

y4gendo:To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Ramesh  K.  Nayak,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda.  MD  20892.  (.301)  435- 
1026. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
General  Medicine  B  Study  Section. 

Date:  October  29-30.  2001. 

Time:  8  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
.  applications. 

Wore:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  Shirley  HiWen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218, 
MSC  7814,  Bethesda.  MD  20892.  (301)  435- 
1198.  ! 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cenier  for  Scientific 
Review  Special  Emphasis  Panel. 


Date:  October  29,  2001. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street.  NW.. 
Washington,  DC  20007-3701. 

Contact  Person:  Syed  M.  Quadri,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4144. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1211. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  November  1-2,  2001. 

Time:  8  am  to  5  pm. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815. 

Contact  Person:  Gloria  B.  Levin.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1017,  leving@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1-2,  2001. 

Time:  8  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt.  2799  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Contact  Person:  Noni  Byrnes,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC  7806,  Bethesda,  MD  20892,  301^35- 
1217,  b\Tnesn@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group. 
Pharmacology  Study  Section. 

Date:  November  1-2.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel  Georgetown,  3000  M 
Street,  NW.,  Washington,  DC  20007. 

Contact  Person:  Jeanne  N.  Ketley,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4130, 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
1789. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Croup. 
Cardiovascular  Study  Set:tion. 

Dafe;  November  1-2,  2001. 
Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person;  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda.  MD  20892,  (301)  435- 
1212,  iohnsong@csr.nih.gov. 


Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group,  Physiological 
Chemistry'  Study  Section. 

Date:  November  1-2,  2001. 

Time:  8  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel  Crystal  City, 
1300  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Richard  Panniers,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5148, 
7842,  Bethesda.  MD  20892,  (301)  435-1741. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1,  2001. 

Time:  8  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  Bethesda,  MD  20892-7854,  (301) 
435-1177,  bunnagb@csr.nih.gov. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  2. 

Date:  November  1-2.  2001. 

Time:  8  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott. 
Washingtonian  Center,  9751  Washingtonina 
Blvd.,  Gaithersburg,  MD  20878. 

Contact  Person:  Sami  A.  Mayyasi,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5106, 
MSC  7852.  Bethesda,  MD  20892.  (301)  435- 
1166,  mayyasis@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1-2.  2001. 

7/me:8am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn.  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Richard  D.  Rodewald. 
PhD.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5142,  MSC  7840,  Bethesda.  MD  20892, 
(301)  435-1024,  rodewalr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1-2,  2001. 
Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites  Hotel — Harbor 
Building,  1000  29th  Street  NW.,  Washington, 
tX:  20007. 

Contact  Person:  Janet  Nelson.  PhD., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892.  301-435- 
1723,  nelsonja@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
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Date:  November  1-2,  2001. 

Time;  8:30  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pliice:  Melrose  Hotel,  2430  Pennsvlvania 
Avenue.  NW..  Washington,  DC  20037. 

Contact  Person:  Angela  M.  Pattatucci- 
Aragon,  PhD..  Scientific  Review 
Administrator.  Center  for  Scientific  Review. 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  5220.  MSC  7852.  Bethesda,  MD 
20892,(301)435-1775. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1.  2001. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites,  1000  29th  St.. 
NW.,  Washington,  DC  20007. 

Contact  Person:  Randolph  Addison,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Reyiew,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5144, 
MSC  7840,  Bethesda.  MD  20892.  (301)  435- 
1025. 

Name  of  Committee:  Social  Sciences. 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Epidemiology  and 
Disease  Control  Subcommittee  2. 

Date:  November  1-2,  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue.  NW.,  Washington,  DC 
20007. 

Contact  Person:  David  M.  Monsees,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3150, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
0684.  monseesd@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1-2,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW..  Washington,  DC  20036. 

Contact  Person:  Karen  Sirocco.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3184. 
MSC  7848.  Bethesda.  MD  20892,  301-435- 
0676,  siroccok@csr.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Croup.  Genome  Study 
Section. 

Date:  November  1-2.  2001. 

Time:  8:30  am  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Square,  2000  N  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  Cheryl  M.  Corsaro,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2204, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1045.  corsaroc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1-2,  2001. 


Time:  1:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heahh,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854.  Bethesda,  MD  20892-7854,  (301) 
435-1177.  bunnagb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  1-2.  2001. 

Time:  7:00  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Ave.  Bethesda  MD,  20814. 

Contact  Person:  Peter  Lyster,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1256. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Radiation  Study 
Section. 

Date:  November  2-4.  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Milano  Hotel,  55  Fifth  Street,  San 
Francisco,  CA  94103. 

Contact  Person:  Paul  K.  Stnidler,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4100, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1716. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2,  2001. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Everett  E.  Sinnett,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2178. 
MSC  7818.  Bethesda,  MD  20892.  (301)  435- 
1016,  sinnett@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Entphasis  Panel. 

Date:  November  2,  2001. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Abubakar  A.  .Shaikh.  DVM, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166. 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1042.  shaikha@csr.nih.gov. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health,  HHS) 


Dated:  October  15,  2001. 
La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  01-26385  Filed  10-18-01;  8:45  amj 
MXMQ  CODE  4140-01-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

Cantar  for  Scientific  Review;  Notice  of 
Ciosad  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
.  public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Surgery.  Radiology' 
and  Bioengineering  Integrated  Review  Group. 
Surgery.  Anesthesiology  and  Trauma  Study 
Section. 

Dofe.  October  18-19.  2001. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton.  8400 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person;  Gerald  L.  Becker.  MD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114. 
MSC  7854.  Bethesda.  MD  20892.  (301)  435- 
1170.   . 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 
Dated:  October  15,2001. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Do<;.  01-26386  Filed  10-18-01:  8:45  ami 
MLUNQ  CODE  414&-01-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT    , 

[Docket  No.  FR-4652-N-1 6] 

Notice  Of  Proposed  Infonnation 
Collection  for  Public  Comment  for  ttie 
Demolition/Disposition  Application 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD.  , 

action:  Notice.  | 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
18,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Ckimments  should  refer  to 
the  proposal  by  name/or  OMB  Control 
number  and  should  be  sent  to:  Mildred 
M.  Hamman,  Reports  Liaison  OfBcer, 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Room  4238, 
Washington,  DC  20410-5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 


documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Demolition/ 
Disposition  Application. 

OMB  Control  Number:  2577-0075. 

Description  of  the  need  for  the 
information  and  proposed  use:  House 
Agencies  (HAs),  are  required  to  submit 
information  to  HUD  to  request 
permission  to  demolish  or  sell  or  all  or 


a  portion  of  a  development  (i.e., 
dwelling  units,  nondwelling  property  or 
vacant  land)  owned  and  operated  by  a 
HA.  The  specific  information  requested 
in  the  application  is  based  on 
requirements  of  the  statute,  section  18  of 
the  United  States  Housing  Act  of  1937, 
as  amended,  and  specifically  identified 
in  24  CFR  part  970  of  the  regulation. 
The  Department  uses  the  information 
submitted  to  determine  whether,  and 
under  what  circumstances,  to  permit  a 
HA  to  demolish  or  sell  all  or  a  portion 
of  a  public  housing  development.  The 
Department  is  considering  automation 
of  the  application. 
Agency  form  number:  HUD-52860. 

Members  of  affected  public:  State  or 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  120  responses;  on 
occasion;  16  average  hours  per  response; 
total  annual  reporting  burden  is  1,920 
hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  October  12,  2001. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BILLING  CODE  4210-33-M 
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Demolition  /  Disposition 
Application 


U.S.  DapartiMnt  of  Housing 
and  UrtMft  Dovlepmont 

Office  of  Pubtic  and  Indian  Housing 


OMB  Approval  No.  2577-0075  (axp.  10^1/01) 


Put)fic  rapofting  twrden  for  ttiis  collection  of  infofmation  is  •stimated  to  average  1 6  hours  per  response,  including  tfte  Bme  for  reviewing  insinjctions  searching 
existing  data  sources,  gatftertng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  TfUs  agency  may  not  colact 
this  infonnation,  and  you  are  not  required  to  complete  ttvs  form,  unless  it  displays  a  cunenfly  vaKd  OMB  control  number. 

T»>is  infomwtion  is  required  to  request  perrnission  to  dernolish  or  sell  a«  or  portion  of  a  development  (i.e.,  dwelling  irtts,  nonKh»^^ 

owned  and  operated  i>y  a  Housing  Ai^hortly.  Thelnfemiattonfequestedintheappicationist)afedonfaqulrementto«Sectionl8oftf>eUniled  States  Housing  Act 

of  1 937.  as  amended  and  24  CFR  Pwt  970.  HUD  wi«  use  the  intom«lion  to  delennine  wheBwr.  and  under  wtwt  circumstances,  to  permit  HAS  to 

aH  or  a  portion  of  a  pubic  housing  development  ftesponses  to  the  coaecUon  of  intonnalion  are  statuory  and  regulatory  to  obtain  a  benefit   Approval  of  this 

applicaiion  does  not  oonctitule  approval  for  fundtoigol  the  demoWon  or  disposilionaciion.  The  inforniaUon  requested  does  not  lend  ilseH  to  confidentiality. 

JOCUUII  1.    UOIMfM  IIHINIIIMNNI 


1.  NtmeelPHA: 


2.  Dal*  d  Application:  (miMWyyyy) 


3.  AddrataolPHA 
No.kSMM: 


I  cur 


I  Zip  ax**: 


4.  Phone  Nol  of  PHA: 


Fax  No: 


E:mii  Address: 


5.  Ewcutfve  Director^  Name: 


Phone  No: 


6.  PrtmnyConlMlliNama: 


Fix  No: 


E:niall  Address: 


ftioiw  no. 


Fax  No: 


E:niaiAddren: 


Soctlon  2:  LiOiig»Tfm  Potalbim  loipect  ol  Propo— d  Action 


1 .  Rsrionnance  Funding  Subsidy  (PFS) 
In  FY ,  this  HA  received  $_ 


per  unit  in  PFS  funds. 


The  HA  realizes  that  after  this  activity  takes  place,  PFS  will  decrease  by  $_ 


/year,  (number  of  units  proposed  X  sutisidy  per  unit) 


2.  Comprehensive  Grant  Program  (CGP) 
In  FY .  this  HA  received  t 


per  unit  in  CGP  hxids. 


The  HA  realizes  that  after  this  activity  takes  place,  CGP  funding  vnll  decrease  approadmatefy  by  $_ 


fyem. 


Section  3:  Board  B— olutton.  24  CfW  Part  t7D J,  and  Envtronmantal  Wevlete.  24  CfR  Parta  SO  and  5> 


1.  Board  Resolution  NumlMr. 


2-  Data  of  Board  Reaolulion. 


Attach  a  copy  of  the  Board  ResoMion  ar«d  reference  tt  as  Section  3.  Hrw  2. 

a  Who  is  conducting  the  environmental  review?  Q]  Field  Office  under  24  CFR  Part  50  Q  Responsible  Entity  under  24  CFR  Part  58 

Please  Note:  WItere  the  damoHHonls  to  be  funded  wMi  HOPE  Vt  funda,  tfte  HA  Is  preMbiled  from  uaing  Pan  St. 
4.  Ghie  the  date<s)  the  HA  contacted  the  HIK}  Field  Office  to  initiate  the  envirenmenlal  review  lor  an  the  developmenu  in  the  application. 


&  If  the  environmental  review  is  to  be  performed  by  a  responsible  entity,  name  the  entity. 


&  As  H  relates  to  this  appHcaiion  for  demolition/ disposition,  I  certify  to  the  following: 

o    tttatat  information  contained  in  tite  application  is  true  as  of  the  date  of  this  application; 

o   liat  no  demoMionwM  take  place  until  ail  residents  have  been  relocaled;  and 

o   mat  Iha  HA  wM  comply  with  the  requiramenU  of  the  Uniform  IMocation  Act  (URA)  and  the  implemenlingregulatfons  found  at  49  CFR  Part  24. 


Name  of  ExecuHvs  Director 


Sgnafeiie 


ProvMe  aHachments  as  needed.  AB  attachments  must  referertce 

the  Sedton  and  line  number  to  which  they  apply.  Pagela<8 


lonnHUI>-52M0(7/98) 
rel.  24  CFR  970 
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SMMon  3:  TaM*  I 


Summary  of  Units  to  bo  DMiollslMd/DlsposMl  wImt*  mora  than  ona  davalopmant  la  Includod  In  tha  application. 

Dwtepntnl  Ncx  A  Nanw 

O-Bdrm 
Units 

1  -Bdrtn 
Units 

2-8dnn 
Units 

3-Bdrm 
Units 

41.4* 
Units 

Total 
Units 

Residant 

NonResid; 
BU,. 

Total 
BUgs. 

Acrm 
Disposed 

' 

Tout 

Provide  altacNnents  as  nesded.  All  altactiments  must  reference 
ttte  Section  and  line  number  to  wtiich  they  apply. 


Page2ol8 


lo>mHUI>4MaO(7/ge) 
ref.24CFR970 
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Sections  4  thru  9  must  bs  eompletsd  for  each  dsvelopnwnt  in  th«  appiicstion.  If  more  than  one  development  is  included  In  the 
application,  reproduce  these  peges  for  each  development  and  provide  a  summary  in  Section  3:  Table  I. 

DvvslponMnt  NutnlMn 
Section  4:  Description  of  Property  24  CFR  Part  970  J 


1 .  Name  d  the  Development 


3.    DateotFulAiiallaWllty 
(mm«d/yyyy) 


4.    No.o( 


6.  Numt)er  of  Buiding  Types 
Singts  FamilyHouses   Duptoas 


&    NoofNon-Residantial 
BuMings 


6.  Date  Constructed 
(nrnlHOfrm) 


3-Plens 


10.  Exisling  Una  Oistribuban 


4-Plaiias 


Other  (explain) 


2.  Development  Number 


7.    is  Development  a  Scattered  Site 
□  >fes  QNo 


S.Number  o(  Types  ol  Saucturas 
now  House  Units        WMk-Up  UniU 


OBdrm 


1  Bdrm 


2Bdrms 


Total 

*  Enter  inSe<:lion6~lne  4c 


FamHyUntts 


ewertyOnils 


Total  Units  Being  Used 
tor  NorvDweiing 
Purposes 


High  Rase  Units 


11.  Total  Acres  of  me  Oevetapment 


Sections:  DescripMon  of  Propoeed  Action  t>y  Pro|ect  24  CFR  Parts 970.8 and 970.9 


1.  Type  of  action  proposed:  Check  one 

I    I  Complete  Oemdition  Q  Partial  Detnolition 


r~|  Dispositiofi  Only         Q  Dentolltion  and  Disposition 


Z   ProposedAdion 
By  Unit  Type 

Units 
lobe 

Only 

Units 

lobe 

Disposed  o( 

Only 

OBdrm                    Ektecty 

OBdrm                    Hintf 

IBdrm                  Eldeily 

2Bdrms                 EUerly 

aBdrms                  Family 

3Bdfiit&                  Famly 

4  or  more  Bdrms  Fatniy 

TolM* 

3t  ProposedAdion 
By  Building  Type 

lobe 

Oemoished 

Only 

BuUings 

lobe 

Deposed  o( 

Only 

Residential  Buildinos 

Non-Residential  Buildinas 

Total  Buildings 

4.  Acres  included  in  Proposed  Oiaposilion 

5.  Site  Map  (prmMa  an  attachment  and  rafaranca  It  aaSacUon  5.  INteS) 

6.  II  this  IS  a  Disposition  Application,  estimate  of  PrDiectOetM 


*  Enter  in  Section  6.  Ine  4a  or  b. 

7.  If  application  is  a  partial  demoMion/disposition  of  the  davalopmant.  provide  the  address,  building  number(s),  or  name  of  each  building  to  be  demolished  or 
disposed  of  (previda  an  atlachmant  and  ralaraiw^  It  aa  Section  S.9na  7). 

8.  In  the  case  of  disposition  of  vacant  land,  provide  Ihe  legal  description  of  each  parcel  of  land  (protiida  an  attachment  and  telaiance  II  aaSacMonS. 

9.  MdtopoaMon.tehal  is  the  appraised  value  determined  by  an  independent  appraisal? 
(ktehido  a  copy  ef  die  appraiaal  and  ralHenea  R  as  SaeOon  9,  Mne  9) 


10.  Which  of  the  MoiMngdoscffeeVM  propoeed  diipoaition?  (check  althat  apply) 

A.  03  Dispoeilion at  Fair  Market  VWue  via PiMic Sale  a  Q  NegoiatadSM 


C.  Q  Sale  at  Lata  than  Fair  Market  Value  (e.g..  donation) 

If  B  and/or  C  aw  checked,  ptovlda  a  jualWcBMBn  and  leHience  II  as  SecMon  S.  Wn»  10.  (sea  Inetnidiona). 

11.  CakutaMion  of  Net  Proceeds: 
EstimaiadStfesPrtos 


Co«S 


12.  How  wa  the  Net  Proceeds  be  uaed?  (pravMsan 

13.  WhenwMacomiaclterDiapoailionbeawacutad?      By 


and  islafsnce  It  aa  Section  S.  Ina  1 1 ) 

(nwVyyyy)  Or (numtier  of  months)  afler  HUD  approval 


Provfcla  attachmetMs  as  needed.  AM  attachments  must  reference 

the  Section  and  ine  numlMr  to  which  they  apply.  Page3af8 
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14.  M  DMnoHHon.  (a)  what  is  the  estimated  cost  o(  demolition?  (Indude  professional  fees,  hazardous  waste  removal,  building  and  site  improvement,  demolition, 
wdseedkigandsoddngofland  Do  not  IrKlude  relocation  costs  or  site  irrprovefnenls  such  as  landscaping,  playground,  retaining  wans,  streets,  sidewa^ 


(b)  Indicate  the  source  of  funds: 


IS  Ger>eral  rimetat)le:  The  HA  is  to  provide  a  brief  timetable  based  on  the  number  of  days  or  weeks  after  approval  of  the  application  that  the  following  major 
actions  win  occur:    1 .  begin  relocalion  of  residents  2.  complete  relocation  of  residents 

3.  execution  of  demolition  contract  or  disposition  sales  contract  4.  demolition  or  disposition  of  the  property 


16.  Calendar  year  of  Demolition/Disposition  if  doing  in  one  year: 


17.  If  Demolition/Disposition  is  phased,  provide  a  complete  TimeTable  and  bedroom  breakdown  fc>r  each  year. 
If  more  tftan  four  years  are  proposed,  provide  an  attachmant  and  ratweoca  It  as  Section  5,  line  17. 


Phaw 

Calendar  year  of  Contract 

«bar    (f   y^an 

Ekterty  Units 

No. 

FamilyUnits              Ho. 

Totals 

OBdrm 

OBdrtn 

IBdnn 

IBdrm 

2Bdrms 

2Bdrms 

3Bdrms 

4  or  more  Bdrms 

Ptiase 

Caler<dar  Year  of  Contract 

tear    ot    Xears 

Eklerty  Units 

Na 

FamilyUnits            No. 

Totals 

OBdrm 

OBdrm 

IBdrm 

IBdrm 

2Bdrms 

2  Bdrms 

3  Bdrms 

4  or  more  Bdrms 

Phaaa                         Calendar  >tar  of  Contract 

4tar    of   >tars 

EMeilyUnits      No. 

FamilyUnits              No. 

Totals 

OBdrm 

OBdrm 

IBdrm 

IBdrm 

2  Bdrms 

2  Bdrms 

3  Bdrms 

4or more  Bdrms 

Phase 

Calendar  Year  ol  Contract 

ybar    of   tbars 

EMerty  Units 

No. 

FamilyUnits            No. 

Totals 

OBdrm 

OBdrm 

IBdrm 

IBdrm 

2  Bdrms 

3Bdrms 

4or more  Bdrms 

970.6(a) 


□  970.6(a)(1) 

□  970.6(aH2) 


StMonS:  JutlfloUon  lor  PwnoHtkm  andter  Ptepotltlon  24  CFB  Parte  970.6  wid  970.7 

1.     Check  al  that  apply  and  provide  an  attachment  and  reterence  It  as  Section  6,  Nnel  to  support  all  applicable  conditions. 

In  the  case  of  demolition  of  aH  or  a  portion  of  project,  the  project,  or  portion  of  the  project,  is  obsolete  as  to  physteal  condition,  k)cation.  or 
other  factors,  making  It  unusable  for  housing  purposes  and  no  reasonable  program  of  modifications,  is  feasit>le  to  return  the  project  or 
portion  of  the  project  to  useful  life.  The  Department  generally  shall  not  consider  a  program  of  modifications  to  be  reasonable  if  the  costs 
of  such  program  exceed  90  percent  of  total  devetopment  cost  (TDC).  Major  problems  indicative  of  ot>solescence  are: 
As  to  physical  condition:  Structural  deficienctes  (e.g.,  settlement  of  earth  below  the  buiMing  caused  by  inadequate  structural  fills,  faulty 
structural  design,  or  settlement  of  fk>ors),  substantial  deterioration  (e.g..  severe  termite  damage  or  damage  caused  by  extrente  weather 
conditions),  or  other  design  or  site  prot)l<ems  (e.g.,  severe  erosion  or  flooding);  • 

As  to  kjcation:  physical  deterioratnn  of  ttie  neighbortwod;  change  frt>m  residential  to  industrial  or  commercial  development;  or  environ- 

merttal  conditions  as  determined  by  HUD  environmental  review  in  accord  with  part  50  or  part  58  of  this  title,  whnh  jeopardize  the 

suitatMfity  of  the  site  or  a  portion  of  the  site  and  its  housing  structures  lor  residential  use; 

Other  (actors  which  have  senously  affected  ttte  marketability,  usefulness,  or  management  of  the  property. 

In  the  case  ot  denK>lilion  of  only  a  portion  of  a  project,  ttie  demolition  wiR  help  to  assure  the  useful  life  of  the  remaining  portion  of  the 

project  (e.g.,  to  reduce  project  density  to  permit  belter  access  by  emergerKy,  fire,  or  rescue  servnes). 

Retention  Is  not  In  the  best  Interests  ot  the  tenants  and  the  PHA  because  at  least  one  to  the  following  criteria  is  met: 

Developmental  ctianges  in  ttie  area  surrounding  ttie  project  (e.g.,  density,  or  Industrial  or  commercial  development)  adversely  affect  the 

health  or  safety  of  the  tenants  or  the  feasit>te  operatkm  of  the  project  by  ttw  PHA; 

Dispositk>n  will  allow  the  acquisition,  devetopment,  or  rehabiKtatkxi  of  other  properties  ttiat  will  be  more  effidetMy  or  effectively  operated 

as  tower  Income  housing  projects,  and  that  wiH  preserve  the  total  amount  of  tower  income  housing  stock  availabte  to  the  community.  A 

PHA  must  be  abte  to  demonstrate  to  the  satisfaction  of  HUD  that  the  additional  units  are  being  provided  in  connection  with  the  disposition 

of  the  property; 

There  are  other  factors  justifying  dispositton  that  HUD  determines  are  consistent  with  the  best  Interests  of  the  tenants  and  the  PHA  and 

that  are  not  inconsistent  with  other  provisions  of  the  Act.  As  and  exainple,  if  the  property  meets  any  of  ttte  criteria  for  demolition  under 

970.6.  M  may  be  disposed  of  under  this  criterion  (970.7(aK3)).  subject  to  conditions  that  HUD  may  impose  (e.g.,  demoMton  to  follow 

disposition  in  order  to  ensure  abatement  of  a  threat  to  safety  or  health). 

In  the  case  of  disposition  of  property  other  than  dwelling  units  (1 )  the  property  is  determined  by  HUD  to  be  excess  to  the  needs  of  the 

project  (afler  ElOP),  or  (2)  the  disposition  of  the  property  is  incidentai  to,  or  does  not  irttetfere  with,  continued  operation  of  the  remaining 

portion  of  the  protect 


B 


970.6(a)(3) 
970.6(b) 


970.7(a) 
970.7(aK1) 


D 

□  970.7(aM2) 


□  970.7(aX3) 


□  970.7(b) 


Provide  attachments  as  needed.  All  attachments  must  referertce 
the  Section  artd  line  numt>er  to  which  they  apply. 
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2.  Total  Development  Cost  (TDC)  Calculation 

Based  on  HUD  NotKe 


53237 


For  Locality 


Hjustification  is  based  upon  obsolesence  of  the  unita^uikSngs,  complete  the  applicabte  cafcailation  betow  lor  ^ 
No.  of  Units times TDC  per  Unit equals  TDC 


0-Bdrm  Detached  &  SemlDetached 


0-Bdrm  Row  Dwelling 


0-6drm  Wak-Up 


Bdrm  Elevator 


Bdrm  Detached  &  SemlDetached 


1  -Bdrm  RowDweffing 


1  -  Bdrm  Walk-Up 


1  -  Bdrm  Elevator 


2 -Bdrms  Detached  JtSernKJetached 
2-Bdrm8RowDwe»ing 


2  -  Bdrms  Wak-Up 


2 -Bdrms  Elevator 


3  -  Bdnns  Detached  &  SemiOetached 


3-BdrmsRowDwefling 


3  -  Bdrms  WMkUp 


3 -Bdrms  Elevator 


4  -  BdrmsOetached  &  SemiOetached 


4  -  Bdrms  Row  Dwelling 


4  •  Bdrms  Walk-Up 


4 -Bdrms  Elevator 


5  -  BdrmsOetached  &  SemlDetached 


5 -Bdrms  Row  Dwelling 


5  -  Bdrms  WMt-Up 


5 -Bdrms  Elevator 


6  -  Bdrms  Detached  &  SemiOetached 


6  -  Bdnns  Row  DweMing 


6  -  BdrmsWMk-Up 


6  -  Bdrms  Elevator 


Total 


Estimated  Cost  of  RehabiBtation. 

Provide  an  attachment  showing  coat  breehduwnandreteieme  It  a«  Section  6,  llnea. 

How  many  of  tf>e  foHowing  units  are  occupied  at  the  lime  of  applicatton  submission? 

a.  Ofthe (copy  number  from  Section  5.  line  2)  units  proposed  for  4eHMlMen,_ 

b-  Ofthe (copy  number  from  Section  5,  Bne  2)  unite  proposed  for  dlspoeltlon._ 

c.  Units  remaining  after  demolilion/disposibon: 


.  (number)  are  occupied. 
_  (number)  are  occupied. 


(total  existing  unite;  copy  from  Section  4,  line  10)  minus . 


(from  4a.)  minus 


How  maity  of  lite  remaining  unite  are  occupied?       

If  any  occupied  unite  are  listed  in  a  or  b,  complete  Sectton  7,  Mne  1 . 
Occupancy 

Occupancy  Information  as  of  the  date  of  the  applicatton. 


(from  4b.)  ■- 


,  remainng  Unas. 


Occupied 
Unite 

Unite  Vacant 

for  tess  than 

12  months 

Unite  Vacant 

tor  12  or 
more  monttis 

Total 
Vacant 
Unite 

Total  Unite 
Occupied 
and  Vacant 

0-Bdrm 

1  -Bdrm 

2  -  Bdrms 

3  -  Bdrms 

4-Bdrms 

S-Bdrms 

6-Bdrms 

Totals 

Provide  attachmente  as  needed.  All  attachments  must  reference 

the  Section  and  line  number  to  whtoh  they  apply.  PageScfS 
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S«ction7:  Retecrtton  24  CFR  Part  970.8 


1.  How  many  Indlvtduatewil  be  effected  by  this  action? 

2.  How  «nt  counseling  and  advisory  services  be  provided?  ProvMeanaWactimanf xplalnlngandr»t»fnc«lti«SacMon7,Un«2. 

3.  What  housing  resources  are  expected  to  used  for  rekx:ation? 

I     I  Ottier  Public  Housing  |     |  Sections  |     |  Other  (ProvMe  an  attachment  axplatning  and  rataranca  It  at  Section  7,  Una  3 .) 


Per  Unit  Cost 

X 

r4o.o(  Units 

s 

Total 

4    Estimated  cost  o(  counseling  and  advisory  services     $ 

X 

s 

S.  Estimated  cost  of  moving  expenses                            $ 

X 

= 

6.  Total  cost  of  rekjcation  expenses                             i/^"*^^£|*-:SlBS 

9am. 

jfc^a^iiteigBU- 

'K   $ 

7.  Wttat  sources  of  fundirtg  will  be  used  to  pay  tor  retocalion  activities? 

I     I  Operating  Funds   |     |  Comp  Grant    |     |  CIAP    |     |  HOPE  VI  |     |  Other(Pro»Maana«acltinant«Kp<a<nlo9andralBfenca»aaSacMon7.llna7.) 

a  Has  the  HA  provided  residents  with  a  ganarallnfonnattonnotica  advising  ttwm  of  ttte  possible  affects  of  proposed  action? 

Provtda  an  altachmant  explaining  and  rafaranca  It  aa  Sactlon  7,  Hna  6 . 
9.  How  many  days  in  advance  Of  actual  relocation  will  ttte  HA  issue  a  notica  of  eligibility  to  each  family  to  be  affected  by  the  relocation? 


SactionS:  ttetklent  Coiwultatton  24  CFB  Parts  970.4  and  970.8 


1.  Has  the  HA  consulted  with  the  residents  of  the  affected  development?  |     [Yes  |     |  No 
Provide  an  attacfwnent  tf>oroughty  describing  the  cortsultation  process  ar>d  reference  it  as  Section  8.  Nne  1 . 

2.  Is  ttiere  a  resident  orgar>izatwn  at  the  affected  development(s)?  |     |Yes       |     |  Mo 

Provide  an  atuchment  explaining  consultation  with  the  resident  organization<s)  at  the  development  and  reference  it  as  Section  6.  line  2. 
3i   Is  tiMre  a  HA-wide  resident  organization?         Q]  Yes  |     |  No 

Provide  an  attachment  explaining  Ihe  cortsuNation  with  ttie  HA-wide  resident  organization<s)  and  reference  it  as  Section  8,  line  3. 
4.  were  any  written  comrrtents  received  from  the  residents  or  any  of  tt>e  resident  organizations?  Q]  Yes         |^  No 

Attach  copies  of  the  conwnents  received  and  Ihe  HAS  evaluation  o(  the  oimments  and  responses  to  the  residents' corranents  and  reference  it  as  sectic^ 


Swtion  9:  Section  412  Offar  of  Sale  24  CFR  Part  970.13 


1 .  Did  the  HA  provide  an  offer  of  sate  to  the  resident  organization(s)  at  the  development?  ^^  Ybs        [^  No 
If  "^as,"  provMa  documentation  of  offer  and  response  or  certification  of  non-reaponaa  and  rafacanca  It  aa  Section  9,  Una  1 . 

2.  If  no  organization  existed,  did  Ihe  HA  provide  Ihe  residents  an  opportunity  to  form  a  resident  organization?  ^^  Yes       [[^  No 
H  "nc'pitwMa  an  axplaination  andrafaranca  H  aa  Section  9.  line  2 . 

3.  Is  the  HA  exercising  any  of  the  exceptions  to  the  offer  of  safe  requirement  permitted  by  24  CFR  970. 1 3(a)(2)?  Q  Yes        Q]  No 
If  "yes,*  which  of  the  following  exceptions  apply?  Check  aM  that  apply  and  provWa  an  attachmant  |u8tifytng  tite  use 

of  ItM  axcapUon  ar>d  reference  It  as  Section  9,  llrte  3  . 

I     I  970. 1 3(a)(2)  (i)      The  PHA  has  determined  that  the  property  proposed  for  demolition  is  an  imminent  threat  to  the  health  and  safety  of  residents. 

I     I  970. 1 3(aK2)  {•)     The  local  government  has  condemned  the  property  proposed  for  demolition. 

I     I  970. 13<aK2)  fii)    A  local  government  agency  has  determined  and  notiffed  the  PHA  that  units  must  be  demolished  to  allow  access  to  fire  and  emergency 

equpment. 
I     I  970.13(a)(2)  (iv)    ThePHAhasdelerminedthatthedemolilionof  selected  portions  of  the  development  in  order  to  reduce  density  is  essential  to  ensure  the 

long  tenn  viability  of  the  development  or  the  PHA  (but  in  no  case  should  this  be  used  cumulatively  to  avoid  Section  412  requirements). 
I     I  970.13(a)(2)  (v)     A  putlic  body  has  requested  to  acquire  vacant  land  that  is  less  than  two  acres  in  onler  to  build  or  expand  its  senrices  (e.g.,  a  local 

government  nMshes  to  use  the  land  to  buHd  or  establish  a  police  substation), 
rn  970.13(aX2)(v<)    PtHA  seeks  disposition  outside  the  public  housing  program  to  privately  finance  or  othenirise  develop  a  facMy  to  benefit  low-income  t^ 

(e.g.,  day  care  center,  administrative  buikting,  ottier  types  of  km-irtcome  housing). 


Provide  attachments  as  r>eeded.  All  attacfnnents  must  reference 

tlie  Section  and  line  rfumber  to  which  tttey  apply.  Page6of8 


fonnHU042860(7/9e) 
ref.24CFR970 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19.  2001 /Notices 


53239 


Demolition/Disposition  Application  Instructiona 

Instructions  for  completing  the  HUD-52860,  Application  lor  Demoli- 
tion/Disposition. Please  fill  otjt  all  of  the  information  requested.  In- 
structions and  explanations  are  provided  for  those  Aems  which  may 
not  be  self-explanatory.  If  you  have  questions  about  how  to  fill  out 
this  application,  please  contact  the  Special  Applications  Center 
(SAC).  ^ 

Soction  1:  General  Information 

Item  1.  Name  of  PHA  -  Please  provide  the  fun  authority  name,  as 
well  as  the  abbreviation  that  is  prefened. 

Item  2.  Date  of  Application -The  date  the  application  was  put  in  ttw 
maU. 

Item  3.  Address  -  Please  provide  a  mailing  address,  other  than  a 
PO  Box  lor  express  mall  delivery. 

Item  6.  Primary  contact  -  Identify  the  individual  «vho  was  respon- 
sible for  putting  the  application  together,  and  is  empowered  to  pro- 
vide supplemental  information,  if  needed. 
Section  2:  Long  Term  PossNile  Impact  of  Proposed  Action 
The  actions  covered  by  this  application  have  many  financial  ramifi- 
cations and  the  action  proposed  can  only  be  reversed  at  ttie  discre- 
tion of  the  Department.  Prior  to  deciding  to  embark  on  a  program 
of  derrK>lition  or  disposition,  tfie  HA  staff  shouM  have  determined: 
(1)  that  no  other  solution  is  feasible  e.g..  a  new  marketing  strategy, 
or  unit  conversion,,  etc.  (2)  analyzed  how  muth  A  costs  to  operate 
the  unit  or  units  proposed  for  detnolition  or  disposition  and  (3)  de- 
termined how  much  these  units  represent  in  Comprefwnsive  Grant 
Program  (CGP)  and  operating  sutnidy  (Performance  Funding  Sys- 
tem (PFS))  funds.  The  HA  shouM  admowledge  thtrt  as  the  HA's 
inventory  is  reduced  because  of  demoition  or  disposition  there  «fia 
be  a  reduction  in  the  PFS  and  the  CGP,  if  there  is  no  repiacemant 
housing.  In  some  cases  these  reductions  will  be  ptiased  in  over  a 
period  of  time.  For  specific  information  on  which  units  (e.g..  units 
proposed  tor  demolition  or  disposition,  vacant  units  or  occupied 
units,  etc.)  are  sdbted  to  a  phase  dovm  in  funding,  see  24  CFR 
Part  968  and  24  CFR  Part  990.  The  HA  should  also  understand 
that  after  a  period  in  time,  «ie  reduction  in  Federal  income  will  reach 
a  steady  state.  The  purpose  of  requiring  an  estimate  in  the  reduc- 
tton  of  Federal  fund^  is  to  show  that  the  HA  has  performed  an 
analysis  and  is  aware  that  a  reduction  may  take  place. 
Section  3:  Board  Raaohitlon  and  Eiwtoonmantal  Ravlaw 
Items  1  arxl  2. 

A  Board  Resolutfon  is  required  in  support  of  the  propoeed  activily. 
The  Board  Resolution  shouW  be  dated  after  the  last  resident  meet- 
ing to  show  the  Board  is  aware  of  all  raaident  comments  concern- 
ing the  applKation.  Provide  the  dale  of  the  resolution  wd  the  reso- 
lution number,  if  the  HA  numbers  its  resolutions. 
Items  3-6. 

Please  fill  out  ttte  informatmn  on  your  actions  in  arranging  for  the 
review  and  identify  who  is  performing  the  review,  naaae  nola  Itiat 
^itt»n  the  demolition  is  to  ba  funded  «»fth  HOPE  VI  funds  for 
aWMr  revitaiizatlon  or  demolition  only,  tlia  HA  la  proNWtad 
from  ualng  the  Part  58  and  tharatora.  ttta  FMd  Office  must 
conduct  tita  anwironmantal  ravtaw  under  Part  SO. 

TkMal:  Summary  of  Unlta  to  ba  DamoiMwd/Dlapoaad  Wliara 
MoraTlian  One  Davatopmant  la  InchMtad  In  ttta  AppHeatloa 

Complele  this  table  where  the  HA's  application  contains  more  than 
one  development,  as  klentified  by  its  unique  public  housing  devel- 
optnent  number,  in  the  applicatfon.  For  exarnple.  if  the  HA  is  pro- 
posing to  demotish  or  dtepose  of  four  devetopments,  then  all  four 
devetopments  must  be  identified  on  this  table  with  appropriate  bed- 
room distribution,  number  of  buikjings  and  acres. 


Sections  4  -  9  must  be  completed  lor  each  development  In  the 
application. 

Section  4:  Descrtptlon  of  Property 

The  HA  shoukj  be  sure  to  descrit>e  the  numt>er  of  buiWings,  units, 
and  total  acres  for  the  entire  development  as  it  currently  exists! 
This  is  essential  baseline  inlormation  for  the  SAC. 

Please  note  that  although  an  application  may  contain  multiple 
protects,  under  the  current  regulations.  compliarx»  with  tt>e  regula- 
tions is  determined  on  a  project-by-project  basis.  Subsequent  HUD 
approval  and  tracking  is  also  performed  at  tt>e  project  level. 
Hem  2.  Devetopn>ent  Number  -  Please  use  the  HUD  devetopment 
number.  All  devekjpment  numt)ers  are  at  least  1 1  characters  tong. 
A  few  are  up  to  14  characters  tong  tor  oWer  devetopments.  (Do  not 
use  the  Major  Reconstructton  of  Obsolete  Projects  number.) 
Item  3.  Date  of  Full  Availability  (DOFA) 

Item  6.  Date  of  Constnxtion  -  applies  to  those  devetopments  thai  were 
aoMfed  as  part  of  the  devetopifnent  process  and  reconstructed  at  the 
time  of  devetopment  Therefore,  for  these  acquired  devetopments.  the 
DOFA  date  is  not  a  tnje  indnalor  of  the  age  of  the  devetopments. 

Item  11.  Total  Acres  of  the  Devetopment.  Give  the  total  number  of 
acres  that  currently  exist  in  the  devetopment.  The  system  recog- 
nizes up  to  hwo  decimal  places  (1234.56). 
Section  5:  Oascrtptton  of  Proposed  Action  by  Profact 
Item  1.  Type  of  Actton  Proposed.  It  is  possibte  lor  a  HA  to  request 
approval  for  a  denxjlition  and  disposition  in  one  applicatton.  How- 
ever, the  applicant  must  meet  the  ragulalory  requiremente  tor  both 
actions.  See  the  summary  of  applicatton  requirements  in  24  CFR 
Part  970.8.  For  exampto.  an  appraisal  is  required  tor  a  disposition 
or  a  demolittonVdispositton  appitoatton  but  not  a  demolition  ^ipkca- 
tion.  Furthermore,  the  HA  must  justify  to  the  satistection  of  HUD  its 
ratfonate  lor  spending  Federal  funds,  usually  Comprehensn/e  Im- 
provement Assistance  Program  (CIAP)  funds  or  CGP  Funds,  tor 
the  demolitton  of  units  when  the  property  wiN  be  teaving  (e.g..  dis- 
positton  action)  the  publto  housing  inventory. 

Item  3.  The  HA  win  use  this  item  to  identify  residential  and  non- 
residential buitoings  proposed  tor  demolitton  and/or  disposition. 
Item  4.   Acres  Included  in  Proposed  Disposition.  The  HUD  data 
systems  track  this  in  acres.  The  system  recognizes  up  to  two  deci- 
mal places  (1234.56). 

Item  5.  A  site  map  is  critical  in  examining  partial  demolition/dispo- 
sitton  requests.  Please  mark  dearly  the  units  and  buitoings  pro- 
poeed for  demolitton  or  disposition  on  ttw  site  map.  (A  copy  of  a  site 
map  tor  each  devetopment  must  be  attached  to  the  applicatton  form.) 

Item  6.  Estintoto  of  Protect  Debt.  For  a  duposition  applcatton  only, 
provide  the  estimate  of  debt  for  each  devetopment  in  the  a^iplkca- 
tton.  The  SAC  or  the  HUD  FieW  Office  has  access  to  this  informa- 
tton  through  the  Chief  Financial  Officer  (CFO).  if  the  HA  does  not 
have  the  information  in  a  letter  from  HUD. 

Hem  7.  In  the  attachment.  tt>e  HA  shouto  explain  «yhy  it  selected 
ttie  parttoUar  units  and  buitoings  to  be  demolished  in  ttie  case  of 
partial  demolitton.  For  exampto.  in  the  case  of  demoHtton  of  a  sec- 
tion of  the  devetopment,  deariy  explain  why  ttie  HA  is  proposing  to 
demolish  this  sectkm  rather  tftan  another.  Also,  note  that  once  the 
partial  demolitton  application  is  approved  by  the  SAC,  the  HA  can- 
not ctiange  units  in  tt>e  approval  wittKXJl  HUD's  approval. 
Item  9.  The  estimated  sate  price  must  be  based  on  an  apprasal.  A 
copy  of  ttie  appraisal  must  be  included  in  the  triplication.  Thisrequre- 
menl  is  only  tor  a  Disposition  or  a  Demoliltor^'Disposibon  c^iptcation. 

Item  10.  If  a  HA  elects  (B)  Negotiated  Sato  as  the  method  of  dispo- 
sition, it  must  specify  ttie  disposition  cost  as  either  (air  market  value 
(FMV)  or  (C)  toss  than  FMV.  See  24  CFR  Part  970.9(a)  of  the 
regulattons  for  guidance  on  ttie  justification  tor  a  negotiated  sato  or 
sate  at  less  tttan  fair  market  vatoe.  An  attachment  describing  a 
sate  ktentified  as  (B)  or  (C)  is  required. 


ProvMa  attectimanteaa  needed.  All  attachments  must  reference 

the  Section  and  Ina  number  to  whtoh  they  apply.  Paga7of8 
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Item  11.  Calculaliono(f4e(  Proceeds.  If  the  HA  does  ncrt  know  if  theie 
is  still  outstarKfng  debt,  contact  your  local  HUD  servictng  office.  The 
Center  will  update  the  debt  amount  at  the  time  of  application  review. 

Item  12.  Use  of  Net  Proceeds.  The  HA's  first  priority  is  to  retire 
outstanding  debt  with  the  proceeds  of  sale.  If  an  HA  has  bonded 
debt  that  cannot  be  forgiven,  proceeds  must  be  used  to  make  pay- 
ment on  the  remainlr>g  deM.  Secorxf,  wtiere  the  HA  has  proceeds 
after  payment  of  debt,  tfxtse  proceeds  must  be  used  for  the  provi- 
sion of  housing  assistance  to  low-(nconf>e  families,  e.g.,  the  rrKXl- 
ernization  of  another  development  or  tKjikJing  low-income  housing. 
The  activities  proposed  shouM  generally  relate  to  housing  services 
and  shoukf  be  approvabte  under  the  CIAP  and  the  CGP  fSee  24 
CFR  Part  970.9(b).  Determination  of  net  proceeds  for  scattered 
sites  are  cateulated  differently,  see  24  CFR  Pari  970.9  (c). 

The  HA  should  provide  an  estimate  of  gross  and  net  proceeds  of 
sale.  Specify  in  ttie  attachment  how  the  proceeds  will  be  used  if 
the  HA  anticipates  remaining  funds  after  paying  the  debt  and/or 
related  expenses  (e.g.,  rekx:ation,  sales  costs,  etc.).  Use  of  pro- 
ceeds must  be  approved  by  ttie  Department. 

Item  14.  Indicate  source  of  funds.  Identify  the  source(s)  of  funding 
for  the  demolition  or  disposition  (e.g.,  modernization,  vacancy  re- 
ductkxi,  etc.)  arxl  estimated  amount  of  funds  needed. 

Section  6:  Justiflcation  d  Demolition  or  Disposition 

Item  1 .  The  applk:at)le  criteria  for  demolition  are  found  in  24  CFR 
Parts  970.6  and  970.7  for  disposition.  It  is  possible  to  use  the  demo- 
lition justification  of  obsolescence  to  support  a  disposition  action. 

The  justifKations  that  have  been  ttie  most  difficult  for  HAs  to  docu- 
ment are  24  CFR  Parts  970.6  and  970.7(a)(2). 

24  CFR  Part  970.6  •  Ot>solescence.  HAs  that  use  Section 
970.6(a).  "...  /he  project,  or  portion  other  project,  is  obsolete  as  to 
physical  condition,  location,  or  other  factors,  making  it  unusable  for 
housing  purposes  and  no  reasonable  program  of  modifications,  is 
feasible  to  return  the  protect  or  portion  of  the  project  to  useful  life', 
must  provide  documentation  for  meeting  both  parts  of  ttie  test,  ob- 
solescence and  rehabilitation  is  not  reasonable. 

The  HA  must  provide  evidence  of  obsolescence.  For  example,  a 
structural  problem  with  ttie  buikjing  (as  sut>stantiated  by  an  engi- 
neering report),  an  environmental  issue  related  to  hazardous  sub- 
stances at  the  site,  or  since  the  project  was  built  has  the  highway 
surrounded  ttie  area  removing  access  to  putilic  transportation,  or 
scfiools.  or  has  the  neighborhood  changed  with  more  commercial 
activity. 

Items  2  &  3.  In  addition,  to  documentation  of  some  type  of  otiso- 
lescerce.  the  HA  must  demonstrate  that  rehatiilitation  is  not  rea- 
sonable. The  applK^nt  must  demonstrate  to  HUD  that  ttie  cost  of 
rehabilitation  compared  with  the  cost  gukJelines  for  ttiat  develop- 
ment (i.e.,  90  percent  of  TDC)  is  excessive  or  ttiat  it  is  unreason- 
able. Completing  items  2  and  3  of  this  section  will  provide  the  HA 
with  the  TDC  and  the  estimated  cost  of  rehabilitation.  The  SAC  will 
make  the  necessary  cost  comparison. 

24  CFR  Part  970.7  •  Mora  Efficlont.  More  Eftactlve  Lower 
NicoRW  Housing 

An  HA  using  Sectton  Part  970.7(a)(2):  *. .  .disposition  wHI  allow  the 
acquisition,  development  or  rehabilitation  of  other  properties  that 
NniV  be  more  efficiently  or  effectively  operated  as  lovmr  income  hous- 
ing projects,  and  that  win  preserve  ttte  total  amount  of  lower  in- 
come housing  stock  available  to  rhe  commurvty . . .',  is  expected  to 
provide  replacement  liousing  for  each  unrt  ttiat  will  be  lost  to  the 
public  fiousing  inventory.  This  replacement  tiousing  may  come  from 
either  the  proceeds  of  ttie  sale,  another  source  or  any  combination 
of  ttiose  resources.  These  units  do  not  have  to  be  put>lic  housing 
units  but  they  must  serve  k>w  income  families  in  ttie  community. 
This  partknjiar  justification  is  not  tied  to  ttie  suspension  of  ttie  one- 
for-one  replacement  requirement. 


Section  7:  nalocaUon 

Item  1 .  Identify  total  numtier  of  individual  resklents  including  chil- 
dren. Do  not  provide  number  of  housetioMs. 

If  units  proposed  for  demolition  are  vacant,  the  HA  should  dearly 
explain  in  the  application  the  circumstances  that  led  to  the  units 
being  vacant,  when  the  residents  were  rekx:^ted(  e.g.,  t>eginning 
in  May  1997  until  July  14,  1997),  the  resources  used,  and  wfiere 
the  resklents  were  relocated  to. 

Section  8:  Resident  Consultation  -  24  CFR  Part  970.8(») 

The  regulation  requires  general  resident  consultation,  however,  it 
does  not  specify  how  the  consultation  should  be  done.  The  method 
of  consultation  is,  therefore,  at  the  HA's  discretkin.  However,  any 
cortsultatk>n  must  t>e  documented.  This  is  one  of  two  resident  re- 
quirements in  the  regulation. 

The  applk:ation  sttoukt  document  ttiat  the  HA  contacted  the  resi- 
dents 01  the  affected  devetopment  and  both  the  resident  organiza- 
tion at  the  affected  development  (i.e.,  the  development  where  the 
demolition  or  disposition  is  proposed),  as  well  as  the  KIA-wide  resi- 
dent organization(s).  Many  HAs  mistakenly  think  that  since  the  24 
CFR  Part  970.13,  the  requirement  for  the  offer  of  sale  to  the  resi- 
dent organizatk>n  of  any  property  proposed  for  demolitk>n  or  dispo- 
sitkxi,  Is  limited  to  the  rissident  organization  at  ttie  development, 
general  resident  consultation  is  likewise  limited.  Not  true. 

If  pnor  to  submission  of  the  applk:atk>n  the  residents  at  the  devel- 
opment were  temporarily  moved  for  modemizatk}n  and  the  HA  later 
decided  to  demolish  or  sell  the  property,  the  HA  must  go  back  to 
the  residents  and  conduct  consultatkm  over  the  proposed  action. 

Section  9:  Section  412  Offer  of  Sale  (Note  1) 

This  is  the  second  resklent  requirement  in  the  regulation.  HAs  are 
required  to  offer  ttie  property  (i.e. ,  land,  units  and  nondwelling  space) 
proposed  for  demolition  or  dispositkxi  to  resklent  organizatkyi  at 
ttie  affected  development.  However,  the  regulatk^n  does  alk>w  for 
exceptkxis  to  this  opportunity  to  offer. 

Item  3.  The  HA  shouM  review  the  list  of  six  exceptions,  ktentified  in 
24  CFR  Part  970.13(a)(2).  to  determine  if  the  requirement  to  make 
an  offer  to  ttie  reskjent  organization  is  applicatile.  HAs  are  required 
to  provkJe  documentatkin  e.g.,  if  the  property  has  tieen  condemned 
t>y  the  city,  a  copy  of  ttie  condemnation  order,  etc.),  in  order  to 
claim  any  of  ttie  exceptk>ns. 

An  applKatkHi  submitted  to  ttie  De|)artment  stiouW  include  one  of 
ttie  lblk>wing: 

(a)  where  ttiere  is  a  resident  organizatkKi,  a  copy  of  ttie  letter  to 
the  resident  organizatk>n  and  the  resident  organizatkxi's  letter  of 
negative  response. 

(b)  where  ttiere  is  no  resident  organi2atk>n  at  the  devetopment,  a 
certlfk^tkxi  from  the  Executive  Director  or  Board  ttiat  there  is  no 
reskient  organizatkm,  including  evkience  that  the  resxients  were  given 
an  opportunity  to  form  (45  days)  an  organizatkxi  for  ttie  expressed 
purpose  of  purchasing  tfie  property  and  expressed  no  interest. 

(c)  an  explanatk>n  of  wtiy  the  proposed  demolitk>n  or  disposition 
actkxi  shoukj  be  exempt  from  tt>e  Sectk}n  412  requirements  (see 
SectkMi  24  CFR  Part  970.13(a)(2),  including  evktence  to  justify  the 
use  of  the  exemption,  as  required  m  ttie  regulation. 

(d)  a  certificalion  from  ttie  ExeculiM  Director  or  Board  staling  that  the 
residenl  organizatkxi  at  the  dewtopmeni  was  contacted  and  the  30- 
day  time  frame  expired  wiltiout  response  from  ttie  organizatkxi. 


1:  Ttils  requirement  is  often  referred  to  as  the  412  require- 
ment, because  it  was  established  t>y  Sectkm  412  of  ttie  Cranston- 
Gonzalez  Natk)nal  Affordable  Housing  Act  of  1990. 


ProvMe  altachfnents  as  needed.  AM  attachmenis  must  retarence 

itM  Section  and  line  number  to  wtitcti  ttiey  apply.  Pago  8  o<  6 


fomiHUD-S2MO(7/9B) 
ref.24CFR97D 


Federal  Register /Vol.  66.  No.  203 /Friday,  October  19,  2001/NoUces 


[PR  Doc.  01-26336  Filed  10-18-01:  8:45  am) 
BIUJNGCOOE  4210-33-C 


53241 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-463&-FA-06] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2001  Alaska  Native/Native 
Hawaiian  Institutions  Assisting 
Communities  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  hi  accordance  with  section 
102  (a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2001  Alaska  Native/Native 
Hawaiian  Institutions  Assisting 
Communities  Program.  The  purpose  of 
this  document  is  to  announce  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards  which  are  to 
be  used  to  help  Alaska  Native  and 
Native  Hawaiian  Institutions  of  Higher 
Education  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs  in  their  localities, 
consistent  with  the  purposes  of  HUD's 
Community  Development  Block  Grant 
program  (CDBG) . 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Holland,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Development,  Room 
8106,  451  Seventh  Street,  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-3061.  To  provide  service  for 
persons  who  are  hearing-or-speech- 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TTY,  1-800-877-8339,  or  202- 
708-1455.  (Telephone  number,  other 
than  "800"  TTY  numbers  are  not  toll 
free.) 

SUPPlfMENTARY  INFORMATION:  The 

Alaska  Native/Native  Hawaiian 
Institutions  Assisting  Communities 
Program  (AN/NHLAC)  was  enacted 
under  section  107  of  the  CDBG 
appropriation  for  fiscal  year  2001 ,  as 
part  of  the  "Veterans  Administration, 
HUD  and  Independent  Agencies 
Appropriations  Act  of  2001"  and  is 
adininistered  by  the  Office  of  University 
Partnerships  under  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  In  addition  to  this  program, 
the  Office  of  University  Partnerships 
administers  HUD's  ongoing  grant 


programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Alaska  Native/Native  Hawaiian 
Institutions  Assisting  Communities 
Program  provides  funds  for  a  wide  range 
of  C33B&eligible  activities  including 
housing  rehabilitation  and  financing, 
property  demolition  or  acquisition, 
public  facilities,  economic 
development,  business 
entrepreneurship,  and  fair  housing 
programs.  On  February  26,  2001  (66  FR 
11779),  HUD  published  a  Notice  of 
Funding  Availability  (NOFA) 
announcing  the  availability  of  $4.2 
million  in  Fiscal  Year  2001  and 
carryover  funds  for  the  Alaska  Native/ 
Native  Hawaiian  Institutions  Assisting 
Communities  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
three  applications  were  funded.  These 
grants,  with  their  grant  amounts  are 
identified  below. 

The  (Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14.515. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  {(103  Stat.  1987, 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  2001 

Alaska  Native/Hawaiian  Institutions 
Assisting  Communities  Progmm 
Funding  Competition,  by  Name  and 
Address 

Pacific/Hawaii 

1.  University  of  Hawaii  for  Kauai 
Community  College,  Maui  Community 
College,  and  Leeward  Community 
College,  Dr.  Peggy  Cha  (Kauai),  Mike 
Inouye  (Maui),  and  Mike  Pecsok 
(Leeward),  University  of  Hawaii,  2530 
Dole  Street,  Sakamaki  D-200.  Honolulu, 
HI  96822.  Grant:  $1,192,620,  $398,749 
for  Kauai,  $304,013  for  Kaui.  and 
$399,848  for  Leeward. 

Northwest/ Alaska 

2.  University  of  Alaska  Fairbanks, 
Interior-Aleutians  Campus,  Clara 
Johnson,  University  of  Alaska 
Fairbanks,  Interior-Aleutians  Campus, 
P.O.  Box  757880,  Fairbanks,  AK  99775. 
Grant:  $397,713. 

3.  University  of  Alaska  Fairbanks, 
Bristol  Bay  (Campus,  Dr.  Margaret  Wood, 


University  of  Alaska  Fairbanks,  Bristol 
Bay  Campus,  P.O.  Box  1070, 
Dillingham,  AK  99576.  Grant:  $400,000. 

Dated:  October  4,  2001. 
Lawrence  L.  Thompson, 
General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
(FR  Doc.  01-26332  Filed  10-18-01:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docltet  No.  FR-4630-FA-03] 

Announcement  of  Funding  Awards  for 
Rscal  Year  2001  Community  Outreach 
Partrtership  Centers 

AGENCY:  Office  of  die  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
1 02  (a)(4)(C)  of  die  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2001  Community  Outi^ach 
Partnership  Centers  Program.  The 
purpose  of  this  document  is  to 
announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  which  are  to  be  used  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  that  will: 
(1)  Conduct  competent  and  qualified 
research  and  investigation  on  theoretical 
or  practical  problems  in  large  and  small 
cities;  and  (2)  facilitate  partnerships  and 
outreach  activities  between  institutions 
of  higher  education,  local  communities, 
and  local  governments  to  address  urban 
problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Holland,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Development,  Room 
8110,  451  Sevendi  Sti«et,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-3061.  To  provide  service  for 
persons  who  are  hearing-or-speech- 
impaired,  this  number  mav  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TTY,  1-800-877-8339.  or  202- 
708-1455.  (Telephone  number,  other 
than  "800"  TTY  numbers  are  not  toll 
bee.] 

SUPPLEMENTARY  INFORMATION:  The 
Community  Outreach  Partnership 
Centers  Program  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28,  1992)  and  is  administered 
by  the  Office  of  University  Partnerships 
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under  the  Assistant  Secretary  for  Policy 
Development  and  Research.  In  addition 
to  this  program,  the  Office  of  University 
Partnerships  administers  HUD's  ongoing 
grant  programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 

The  Community  Outreach  Partnership 
Centers  Program  provides  funds  for: 
research  activities  which  have  practical 
application  for  solving  specific 
problems  in  designated  communities 
and  neighborhoods;  outreach,  technical 
assistance  and  information  exchange 
activities  which  are  designed  to  address 
specific  problems  associated  with 
housing,  economic  development, 
neighborhood  revitalization, 
infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  community  organizing.  On 
February  26,  2001  (66  FR  11725),  HUD 
published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  $8  million  in  Fiscal  Year 
2001  funds  for  the  Community  Outreach 
Partnership  Centers  Program.  The 
Department  reviewed,  evaluated  and 
scored  the  applications  received  based 
on  the  criteria  in  the  NOFA.  As  a  result, 
HUD  has  funded  16  applications  for 
New  Grants  and  8  applications  for  New 
Directions  Grants.  New  Grants,  which 
cannot  exceed  $400,000,  are  for 
institutions  of  higher  education  just 
beginning  a  COPC  project.  New 
Directions  Grants,  which  caimot  exceed 
$150,000,  are  for  institutions  of  higher 
education  that  are  imdertaking  new 
activities  or  expanding  into  new 
neighborhoods.  These  grants,  with  their 
grant  amounts  are  identified  below. 

The  Catalog  Federal  Domestic 
Assistance  nimiber  for  this  program  is 
14.511. 

In  accordance  with  section  102(a)  (4) 
(C)  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(103  Stat.  1987.  U.S.C.  3545),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  2001 


Community  Outreach  Partnership 
Centers  Funding  Competition,  by  Name 
and  Address 

New  England 

1 .  Housatonic  Community  College,  Dr. 
Robert  Thorton,  Housatonic  Community 
College.  900  Lafayette  Blvd.,  Bridgeport, 
CT  06604.  Grant:  $399,574. 


New  York/New  Jersey 

2.  Montclair  State  University,  Dr. 
Freyda  Lazarus,  Montclair  State 
University,  Normal  Avenue,  Upper 
Montclair,  NJ  07043.  Grant:  $399,010. 

3.  New  jersey  City  University,  Dr.  Jill 
Lewis,  New  Jersey  City  University,  2039 
Kennedy  Blvd.,  Jersey  City,  NJ  07305. 
Grant:  $368,624. 

4.  Rensselaer  Polytechnic  Institute, 
Patricia  Gray,  Rensselaer  Polytechnic 
Institute,  110  Eighth  Street,  Troy,  NY 
12180.  Grant:  $397,875. 

Mid-Atlantic 

5.  George  Mason  University,  Dr.  Todd 
Endo,  George  Mason  University,  4400 
University  Drive,  MSN  4C6,  Fairfax,  VA 
22030.  Grant:  $150,000. 

Southeast/ Caribbean 

6.  Gadsden  State  Community  College, 
Dr.  Brenda  Crowe,  Gadsden  State 
Community  College,  P.O.  Box  227, 1001 
George  Wallace  Drive,  Gadsden,  AL 
35902.  Grant:  $400,00. 

7.  Georgia  State  University.  Dr. 
Douglas  Greenwell,  Georgia  State 
University,  University  Plaza,  Atlanta. 
GA  30303.  Grant:  $150,000. 

8.  University  of  Kentucky,  Dr.  Retia 
Walker,  University  of  Kentucky,  201 
Kinkead  Hall,  Lexington,  KY  40506. 
Grant:  $399,974. 

Midwest 

9.  Calvin  College.  Dr.  Steven 
Timmermans,  Calvin  College,  3201 
Burton  Street,  SE,  Grand  Rapids,  MI 
49546.  Grant:  $399,949. 

10.  Cleveland  State  University.  Dr. 
Philip  Starr,  Cleveland  State  University. 
1717  Euclid  Avenue.  Cleveland.  OH 
44115.  Grant:  $149,279. 

11.  Eastern  Michigan  University.  Dr. 
David  Clifford,  Starkweather  Hall.  2nd 
Floor,  Ypsilanti,  MI  48197.  Grant: 
$394,555. 

12.  Southern  Illinois  University 
Carbondale.  Dr.  Tess  Heiple,  Southern 
Illinois  University  Carbondale, 
Carbondale,  IL  62901.  Grant:  $399,999. 

13.  University  of  Chicago,  Colleen 
Bumis,  University  of  Chicago,  5801 
Ellis  Avenue,  Chicago.  IL  606037.  Grant: 
$399,999. 

14.  University  of  Illinois.  Dr.  R. 
Varkki  George,  University  of  Illinois, 
801  S.  Wright  Street,  109  Coble  Hall, 
Champaign,  IL  61820.  Grant:  $149,974. 

15.  University  of  Minnesota,  Dr.  Fred 
Smith,  University  of  Minnesota,  450 
McNamara  Center,  200  Oak  Street  SE, 
Minneapolis,  MN  55455.  Grant: 
$149,578. 

Southwest 

16.  Louisiana  State  University,  Dr. 
Gregory  Vincent.  Louisiana  State 


University,  330  Thomas  Boyd  Hall. 
Baton  Rouge,  LA  70803.  Grant: 
$399,766. 

17.  University  of  Texas  at  Brownsville 
and  Texas  Southmost  College,  Dr. 
Delina  Barrera,  University  of  Texas  at 
Brownsville  and  Texas  Southmost 
College,  80  Fort  Brown,  Brownsville.  TX 
78520.  Grant:  $399,000. 

Great  Plains 

18.  University  of  Missouri-St.  Louis. 
Dr.  Alan  Artibise.  University  of 
Missouri-St.  Louis,  341  Woods  Hall. 
8001  Natiiral  Bridge  Road,  St.  Louis, 
MO  6312l!  Grant:  $399,566. 

19.  University  of  Nebraska-Lincoln. 
Norm  Braaten,  University  of  Nebraska- 
Lincoln.  303  Administration  Building, 
Lincoln.  NE  68588.  Grant:  $388,914. 

Rocky  Moimtains 

20.  University  of  Colorado  at  Denver. 
Dr.  Tony  Robinson.  University  of 
Colorado  at  Denver  Campus  Box  129, 
P.O.  Box  173364.  Denver.  CO  80217. 
Grant:  $149,917. 

Pacific/Hawaii 

21.  California  State  Polytechnic 
Institute.  Pomona.  Dr.  Audrey  Fine, 
California  State  Polytechnic  Institute. 
Pomona,  3801  West  Temple  Avenue. 
Pomona.  CA  91768.  Grant:  $399,979. 

22.  University  of  California,  Irvine, 
Keith  Taylor,  University  of  California, 
Irvine,  160  Administration  Building, 
Irvine.  CA  92697.  Grant:  $149,505. 

23.  University  of  California.  San 
Diego.  Dr.  Vivian  Reznik.  University  of 
California.  San  Diego.  9500  Gilman 
Drive.  0934.  La  JoUa.  CA  92093.  Grant: 
$150,000. 

24.  University  of  the  Pacific,  Carol 
Brodie,  University  of  the  Pacific,  3601 
Pacific  Avenue,  Stockton,  CA  95211. 
Grant:  $399,643. 

Dated:  October  4.  2001. 
Lawrrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
IFR  Doc.  01-26334  Filed  10-18-01;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4630-FA-35] 

Announcement  of  Funding  Awards  for 
the  Indian  Housing  Drug  Elimination 
Program  for  Fiscal  Year  2001 

agency:  Office  of  Native  American 

Programs,  HUD. 

action:  Announcement  of  funding 

awards. 


SUMMARY:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Fiscal  Year  2001  Notice  of  Funding 
Availability  (NOFA)  for  the  Indian 
Housing  Drug  Elimination  Program 
(IHDEP).  This  announcement  contains 
the  consolidated  names  and  addresses 
of  these  award  recipients  under  the 
IHDEP. 

TOR  FURTHER  INFORMATION  CONTACT:  For 

questions  concerning  the  Indian 
Housing  Drug  Elimination  Program 
awards,  contact  Barbara  Gallegos,  Office 
of  Native  Programs,  Denver  Program 
Office,  1999  Broadway,  Suite  3390. 
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Denver,  CO  80202,  telephone  1-800- 
561-5913  or  the  Indian  Housing  Drug 
Elimination  Program  Resource  Center  at 
1-800-839-5561.  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-fi«e 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The  $12 
million  appropriated  to  fund  the  IHDEP 
was  made  available  from  the  FY  2001 
HUD  Appropriation  Act  (Pub.L.  106- 
377,  approved  October  27,  2000).  This 
program  provides  grants  to  Indian  tribes 
and  tribally  designated  housing  entities 
(TDHEs)  to  eliminate  drugs  and  drug- 
related  crime  in  American  Indian  and 
Alaskan  Native  communities. 

The  FY  2001  awards  announced  in 
this  Notice  were  selected  for  funding  in 


a  competition  announced  in  a  NOFA 
published  in  the  Federal  Register  on 
February  26.  2001  (66  FR  11963). 
Applications  were  scored  and  selected 
for  funding  based  on  the  selection 
criteria  in  that  Notice  and  a  national 
competition. 

In  accordance  with  Section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989  (103  Stat.1987.  42  U.S.C.  3545). 
the  Department  is  publishing  the  names, 
addresses,  and  amounts  of  the  50 
awards  made  under  the  national 
competition  in  Appendix  A  to  this 
document. 

Dated:  October  12.  2001 . 

Michael  Liu, 

Assistant  Secretary  for  the  Office  of  Public 
and  Indian  Housing. 


APPENDIX  A.— AWARDED  APPLICANTS  FY  2001  INDIAN  HOUSING  DRUG  ELIMINATION  PROGRAM 


Applicant  name 


Bering  Straits  Regional  Housing  Au- 
thority. 
Cook  Inlet  Housing  Authority 

North  Pacific  Rim  Housing  Authority 

Tagiumiullu  Nunamiullu  Housing  Au- 
thority. 

Tlinget-Haida  Regional  Housing  Au- 
thority. 

Poarch  Band  of  Creek  Indians  Hous- 
ing Development. 

Gila  River  Department  of  Community 
Housing. 

Navajo  Nation  

Tohono  O'Odham  Ki:Ki  Association 

White  Mountain  Apache  Housing  Au- 
thority. 

Concow-Maidu/Mooretown 
Rancheria. 

Northem  Circle  Indian  Housing  Au- 
thority. 

Round  Valley  Indian  Housing  Au- 
thority. 

Southern  Ute  Indian  Housing  Author- 
ity. 

Seminole  Tril)e  of  Florida  

Nez  Perce  Tritial  Housing  Auttiority 
Pleasant  Po*nt  Passamaquoddy 


Bay  Mills  Housing  Auttmrity 


Sault  Ste  Marie  Trit)e  Housing  Au- 

tfwrity. 
Mille  Lacs  Health  &  Human  Services 

Center. 
Choctaw  Housing  Authority  


Blackfeet  Housing 

Fort    Peck   Assiniboine   and   Sioux 

Tril)es. 
Salish  Kootenai  Housing  Authority  ... 

Oualla  Housing  Authority 


Contact 


"T 


Address 


Mr.  Wayne  Mundy 

Ms.  Carol  Gore  ... 

Mr.  Olen  Harris  ... 
Mr.  Delbert 
Rexford. 
Mr.  Blake  Kazama 

Mr.  Fred  McGhee 

Ms.  Joyce  Eddie 

Mr.  Kelsey 

Begaye. 
Mr.  Loren 

Goldtooth. 
Mr.  Victor 

Velasquez. 
Ms.  Shiriey  Pmsia 

Ms.  Dariene 

Tooley. 
Mr.  Clifford  Sk>an 

Ms.  Rachel  Sonell 

Mr.  James  Billie  .. 

Ms.  Cielo  Gibson 
Mr.  R.  Clayton 

Cleaves. 
Mr.  Jeffrey  Parker 

Ms.  Jolene  Nertoli 

Ms.  Linda  Lyons  .. 

Mr.  Morris  Car- 
penter. 

Mr.  Ray  Wilson  ... 

Mr.  Artyn  Head- 
dress. 

Mr.  Robert 
Gauthler. 

Ms.  Catherine 
Lamt>ert. 


P.O.  Box  995 


3510  Spenard 

Road.  Suite  201 
8300  King  Street 
P  O.  Box  409  

5446  Jenkins  Dr., 
P.O.  Box  32237. 

581 1  Jack 
Springs  Rd. 

P.O.  Box  528  


P.O  Box  9000 
P.O.  Box  790  .. 
P.O.  Box  1270 
1  Alverda  Drive 
694  Pinoleville  . 
P  O.  Box  682  .. 
P.O.  Box  447  .. 


City 


State 


Zipcode 


6300  Stiriing 

Road. 
P.O.  Box  188 
RR1  Box  339 


3095  S.  Towering 

Pines. 
2218  Shunk  Road 

43408  Oodena  .... 

P.O.  Box  6088, 

Choctaw 

Branch. 

PO  Box  449  

P.O.  Box  1027  .... 


P.O.  Box  38 


P.O.  Box  1749, 
Acquoni  Road. 


Nome 

AnctHxage 

AnctKxage 
Barrow  


Juneau  

Atmore 

Sacaton  

Window  Rock 

Sells  

Whiteriver  

Oroviile  

Ukiah  

Coveto 

Ignack) ..: 

Hollywood 


Lapwaj 
Perry  ... 


Brimley  

Sault  Ste,  Marie 

Onamia 

Philadelphia 


Browning 
Poplar 


Pablo  : 

Cherokee 


AK 

AK 

AK 
AK 

AK 

AL 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CO 

FL 

ID 
ME 

Ml 

Ml 

MS 

MT 
MT 

MT 

NC 


99762 

99503 

99518 
99723 

99803 

36502 

85247 

86515 

85634 

85941 

95966 

95482 

95428 

81137 

33024 

83540 
04667 

49715 

49783 

56359 

39350 

59417 
59155 

59855 

29719 


Total 


$173,700 

133,500 

75.300 
169.200 

172,500 
61,500 

316.500 
1.500,000 

279.900 

351.520 
15.000 
50.700 
34,200 
62,400 

140.100 

77,100 
36.000 

60  900 
129.600 

40.500 
282,300 

333.320 
330.000 

197.700 

276,300 


53244 


Federal  Register / Vol.  66,  No.  203 /Friday.  October  19.  2001 /Notices 


Appendix  A.— Awarded  Applicants  FY  2001  Indian  Housing  Drug  Elimination  Program— Continued 


Applicant  name 


Fort  Berttiold  Housing  Authority 


Contact 


Mr.  Charles 
Moran 

Standing  Rock  Housing  Authority ,  Mr.  Ken  Alkire 

Turtle  Mountain  Housing  Authority  ...  \  Ms.  Becky  Phelps 
Onnaha  Tribal  Housing  Authority  .. 
Zuni  Housing  Authority  i. 


Reno  Sp>arks  Indian  Colony  Tribal 
-    Council.                                     I 
Washoe  Housing  Authority  1 

Chickasaw  Nation  Division  of  Hous- 
ing.      ^ 

Housing  Authority  of  the  Cherokee 
Nation. 

Housing  Authority  of  the  Chocktaw 
Nation  of  Oklahoma. 

Kaw  Tritjal  Housing  Authority  ....^ 

Cheyenne  River  Housing  Authority 
Oglala  Sioux  Lakota  Housing  . 


Ms.  Erica  Spears 
Ms.  Mary 

Ghahate. 
Mr.  Artan 

Melendez 
Mr  Willard  Ben- 
nett. 
Mr.  Wayne 

Scribner. 
Mr  Chadwick 

Smith. 
Mr.  Russell 

Sossamon. 
Ms.  Maryin 

Springer. 
Mr  Wayne 

Ducheneaux. 
Mr.  RKhard 

Shangreaux. 

Mr.  James  Wain 

Mr.  Ron  Jones  .. 


Address 


P.O.  Box  310 


Rosebud  Sioux  Tribe 

Sisseton  Wahpeton  Housing  Author- 
ity. 

Yankton  Sioux  Trit»al  Housing  Au- 
ttiority 

Lummi  Indian  Natk>n i... 

Skokomlsh  Indian  Tribe  Housirig  Au- 
thority. 

Bad  River  Band  of  Lake  Superior 
Tribe  of  Chippewa. 

Ho-Chunk  Housing  Authority  |  Ms.  Myra  Price 

Lac  Courtes  Oreilles  Indian  Housing  j  Mr.  J.  Wm 
Authority.  Cadotte. 


Mr.  Joseph  Abdo, 

Jr. 
Mr.  William  Jones 
Ms.  Elizabeth 

Griffin-Hall. 
Mr.  Eugene 

Bigboy,  Sr. 


P.O.  Box  484  

P.O.  Box  620  

P.O.  Box  150  

P.O.  Box  710. 

Pueblo  of  Zuni. 
98  Colony  Road  .. 

1588 

Watasheamu  Dr. 
901  N.  Country 

Club  Road 
P.O.  Box  948  


P.O.  Box  G 


09  Kanza  Lane, 
P.O.  Box  371 
P.O.  Box  480  ... 


City 


Newtown  .. 

Fort  Yates 
Beteourt  ... 

Macy 

Zuni  


P.O.  Box  C 


BOXJC69  

P.O.  Box  687 


Lac  Du  Flambeau  Chippewa  Hous- 
ing Authority.  | 


Ms.  Natalie 
Poupart. 


Menominee    Indian    Tribe    of    Wis-    Mr.  Wendell 
consin.  Askenette. 

Eastern  Shoshone  Housing  Authority  !  Ms  Cheryl  Arthur 
Norttiem  Arapaho  Tribal  Housing 1  Mr.  Frank  Armajo 


410  South  Main 

Street. 
2616  Kwlna  Road 
North  80  Tnbal 

Center  Road. 
P.O.  Box  39  


P  O.  Box  546  .. 
13416  W 

Trepania  Rd. 
554  Chicog 

Street,  P.O. 

Box  187. 
P.O  Box  910 

P  O.  Box  1250 
P.O  Box  8236 


Reno 

Gardnerville 

Ada 

Tahlequah  .. 

Hugo 

Newkirtc  

Eagle  Butte 
Pine  Ridge  . 


State 


Zipcode 


Rosebud 
Sisselton 

Wagner  .. 


Bellingham 
Shelton  


Odanah 


Tomah  ... 
Hayward 


Lac  Du  Flambeau 


Keshena 


Ft.  Washakie 
Ethete 


ND 

ND 
NE 
NM 

NV 

NV 

OK 

OK 

OK 

OK 

SD 

SD 

SD 
SD 

SD 

WA 
WA 

Wl 

Wl 
Wl 

Wl 

Wl 

WY 
WY 


Total 


58763 


202,200 


58538 
58316 
68039 
87327 

275,400 

396,760 

79,500 

192,900 

89502 

60,000 

89410 

46,500 

74820 

468,520 

74465 

725,660 

74743 

562,900 

74647 

35.100 

57625 

270,300 

57770 

395.980 

57570 
57262 

326,700 
184,800 

57380 

93,900 

98226 
98584 

70,800 
23,700 

54861 

57,900 

54660 
54843 

53,400 
135,000 

54538 


54135 

82514 
82520 


93,300 


121.200 

87,900 
116.100 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4674-FA-03] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2001  Tribal  Colleges  and 
Universities  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Announcement  of  funding 

awards. 

— ♦ 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2001  Tribal  Collies  and 


Universities  Program.  The  purpose  of 
this  document  is  to  announce  the  names 
and  addresses  of  the  award  winners  and 
the  amount  of  the  awards  which  are  to 
be  used  to  enable  tribal  colleges  and 
universities  to  build,  expand,  renovate, 
and  equip  their  own  facilities, 
especially  those  that  are  available  to  and 
used  by  the  larger  community. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Holland.  Office  of  University 
Partnerships.  U.S.  Department  of 
Housing  and  Urban  Development.  Room 
8106.  451  Seventh  Street.  SW.. 
Washington.  DC  20410,  telephone  (202) 
708-3061.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 
via  TTY  by  Dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TTY.  1-800-877-8339.  or  202- 
708-1455.  (Telephone  number,  other 


than  "800"  TTY  niunbers  are  not  toll 
fiee.) 

SUPPLEMENTARY  INFORMATK)N:  The  Tribal 
Colleges  and  Universities  Program  was 
enacted  under  section  107  of  the  CDBG 
appropriation  for  fiscal  year  2001.  as 
part  of  the  "Veterans  Administration. 
HUD  and  Independent  Agencies 
Appropriations  Act  of  2001"  and  is 
administered  by  the  Office  of  University 
Partnerships  under  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  In  addition  to  this  program, 
the  Office  of  University  Partnerships 
administers  HUD's  ongoing  grant 
programs  to  institutions  of  higher 
education  as  well  as  creates  initiatives 
through  which  colleges  and  universities 
can  bring  their  traditional  missions  of 
teaching,  research,  service,  and  outreach 
to  bear  on  the  pressing  local  problems 
in  their  communities. 


The  Tribal  Colleges  and  Universities 
Program  enables  tribal  colleges  and 
universities  to  build,  expand,  renovate, 
and  equip  their  own  facilities, 
especially  those  that  are  available  to  and 
used  by  the  larger  commimity.  On  May 
11.  2001  (66  FR  24237).  HUD  published 
a  Notice  of  Funding  Availability 
(NOFA)  announcing  the  availability  of 
$3  million  in  Fiscal  Year  2001  funds  for 
the  Tribal  Colleges  and  Universities 
Program.  The  Department  reviewed, 
evaluated  and  scored  the  applications 
received  based  on  the  criteria  in  the 
NOFA.  As  a  result,  HUD  seven 
applications  were  funded.  These  grants, 
with  their  grant  amounts  are  identified 
below. 

The  Catalog  Federal  Domestic 
Assistance  number  for  this  program  is 
14.519. 

In  accordance  with  section 
l€2(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987. 
U.S.C.  3545).  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  2001  Tribal  Colleges  and 
Universities  Program  Funding 
Competition,  by  Name  and  Address 

1.  College  of  Menominee  Nation,  Dr. 
Holly  Youngbear-Tibbetts.  College  of 
Menominee  Nation.  P.O.  Box  1179, 
Keshena.  Wl  54135.  Grant:  $400,000. 

2.  Fort  Belknap  College,  Carol  Falcon- 
Chandler.  Fort  Belknap  College,  P.O. 
Box  159,  Harlem,  MT  59526.  Grant: 
$400,000. 

3.  Institute  of  American  Indian  Arts, 
Carol  Guzman,  Institute  of  American 
Indian  Arts,  83  Avan  Nu  Po  Road,  P.O. 
Box  22370,  Santa  Fe,  NM  85702.  Grant: 
$400,000. 

4.  Oglala  Lakota  College.  Thomas 
Shortbull,  Oglala  Lakota  College.  490 
Piya  Wiconi  Road,  Kyle,  SD  57752. 
Grant:  $400,000. 

5.  Little  Big  Horn  College,  Avis  Three 
Irons,  Little  Big  Horn  College.  P.I.  Box 
370,  One  Forestry  Lane.  Crow  Agency, 
MT  59022.  Grant:  $399,563. 

6.  Southwestern  Indian  Polytechnic 
Institute.  Dr.  Carolyn  Elgin. 
Southwestern  Polytechnic  Institute,  P.O. 
Box  10146.  Albuquerque,  NM  87184. 
Grant:  $400,000. 

7.  Turtle  Moimtain  College,  Dr.  Gerald 
Monette,  Turtle  Mountain  College.  P.O. 
Box  340.  Belcourt.  ND  58316.  Grant: 
399,440. 

Dated:  October  4,  2001. 

Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 

[FR  Doc.  01-26335  Filed  10-18-01:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-42] 

Federal  Property  Suitable  as  FacilHIes 
To  Assist  ttie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUi)  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-fiee),  or 
call  the  toll-&«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATK)N:  hi 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable.  suitable/to  be  excess,  and 
tmsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
£rom  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney.  Division  of  Property 
Management.  Program  Support  Center. 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  begirming  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nimiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  DOT:  Mr.  Rugene 
Spruill,  Space  Management,  SVC-140. 
Transportation  Administrative  Service 
Center,  Department  of  Transportation. 
400  7th  Street.  SW..  Room  2310. 
Washington.  DC  20590;  (202)  366-4246; 
ENERGY:  Mr.  Tom  Knox,  Department  of 
Energy,  Office  of  Engineering  & 
Construction  Management,  CR-SO. 
Washington,  DC  20585;  (202)  586-6715; 
GSA:  Mr.Brian  K.  Polly.  Assistant 
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Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW., 
Washington,  DC  20405;  (202)  501-0052; 
INTERIOR:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior.  1849  C 
Street,  NW.,  Washington,  DC  20240; 
(202)  219-0728;  NAVY:  Mr.  Charles  C. 
Cocks,  Director,  Department  of  the 
Navy,  Real  Estate  Policy  Division.  Naval 
Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE.,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  (These  are 
not  toll-free  numbers). 


Dated:  October  11.  2001. 
lahn  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Supplus  Property  Pntgram 
Federal  Register  Report  for  10/19/01 

Suitable/Available  Properties 

Buildings  (by  State) 

Nebraska 

Federal  Building 
1709lackson 
Omaha  Co:  NE  68102- 
Landholding  Agency:  GSA 
Property  Number:  54200140002 
Status:  Excess 

Comment:  6564  sq.  ft.,  needs  repair,  soil  to 
be  tested,  most  recent  use — ofrice/storage 
GSA  Number:  GSAOOO 

Washington 

Clarkston  USARC 

721  Sixth  St. 

Clarkston  Co:  Asotin  WA 

Landhoiding  Agency:  GSA 

Property  Number:  54200140003 

Status:  Excess 

Comment:  total  approx.  5043  sq.  ft.,  presence 

of  a.sbestos,  most  recent  use — military 

reserve  center/office 
GSA  Number:  9-D-WA-1196 

Land  (by  State) 

Florida 

Lakeland  Federal  Property 

N.  Florida  Ave.  &  Five  Oaks  St. 

Lakeland  Co:  Polk  FL  3380&- 

Landholding  Agency:  GSA 

Property  Number:  54200140001 

Status:  Surplus 

Comment:  2.46  acres,  former  commercial  use, 

environmental  remediation  in  process 
GSA  Number:  4-G-FL-1092 

Texas 

11.8  acres 

NALF  Cabaniss 

Saratoga  Bivd 

Corpus  Christi  Co:  Nueces  TX  75702- 

Landholding  Agency:  GSA 

Property  Number:  54200140005 

Status:  Surplus  | 

Comment:  11.8  acres  w/security  fence,  most 

recent  use — agriculture  purposes 
GSA  Number:  7-N-TX-1061 


Unsuitable  Properties 

Buildings  (by  State) 
Alaska 

BIdg.  VOOl 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140001 

Status:  Excess 

Reasons:  Secured  Area 

Extensive  deterioration 

BIdgs.  T003,  T004 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140002 

Status:  Excess 

Reasons:  Secured  Area,  Extensive 

deterioration 
BIdg.  BOOl 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140003 
Status:  Excess 
Reasons:  Secured  Area,  Extensive 

deterioration 

BIdg.  B002 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140004 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

BIdg.  B003 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140005 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

BIdg.  B004 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140006 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  B006 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140007 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

BIdg.  BOOS 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140008 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

BIdg.  B009 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140009 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 


BIdg.  BOll 
Point  Higgins 
Ketchikan  Co:  AK  99901— 
Landhoiding  Agency:  DOT 
Property  Number:  87200140010 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 

BIdg.  B012 
Point  Higgins 
Ketchikan  Co:  AK  99901— 
Landhoiding  Agency:  DOT 
Property  Number:  87200140011 
Status:  Excess 

Reason:  Secured  Area,  Extensive 
deterioration 

California 

Brock  Research  Center 

Range  19E 

Imperial  Valley  Co:  Imperial  CA 

Landhoiding  Agency:  Interior 

Property  Number:  61200140001     " 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  PM7002 

Point  Mugu  Site  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5000 

Landhoiding  Agency:  Navy 

Property  Number:  77200140001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdg.  1244 

Marine  Corps  Base 

Camp  Pendelton  Co:  CA  92055— 

Landhoiding  Agency:  Navy 

Property  Number:  77200140002 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1331 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055— 

Landhoiding  Agency:  Navy 

Property  Number:  77200140003 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1364 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055— 

Landhoiding  Agency:  Navy 

Property  Number:  77200140004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1674 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055— 

Landhoiding  Agency:  Navy 

Property  Number:  77200140005 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1229 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055— 

Landhoiding  Agency:  Navy 

Property  Number:  77200140006 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1242 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055 — 

Landhoiding  Agency:  Navy 

Property  Number:  77200140007 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1243 


Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055 — 

Landhoiding  Agency:  Navy 

Property  Number:  77200140008 

Status:  Excess 

Reason:  Extensive  deterioration 

BIdg.  1253 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055 — 

Landhoiding  Agency:  Navy 

Property  Number:  77200140009 

Status:  Excess 

Reason:  Extensive  deterioration 

Oregon 

Bldg.  0320-00 

Klamath  Irrigation  District 

Klamath  Falls  Co:  Klamath  OR  97603- 

Landholding  Agency:  Interior 

Property  Number:  61200140002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Dakota 

Residence 

308  8th  Ave  South 

Clearlake  Co:  Deuel  SD  57226- 

Landholding  Agency:  GSA 

Property  Number:  54200140004 

Status:  Surplus 

Reason:  Extensive  deterioration 

GSA  Number:  7-J-SD-0552 

Tennessee 

Bldg.  81-22 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140001 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  9409-26 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140002 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration 

Bldg.  9723-4 

Y-12  National  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energv 

Property  Number:  41200140003 

Status:  Unutilized 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  9733-4 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140004 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
4  BIdgs. 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140005 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 

deterioration 
Bldg.  9949-1 
Y-12  National  Security  Complex 
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Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140006 
Status:  Unutilized 
Reason:  Secured  Area 

[FR  Doc.  01-26025  Filed  10-18-01:  8.45  am] 
8IUJNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
information  Collection  SulMnitted  to 
0MB  for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  information 
collection  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days;  therefore  comments  on  the 
proposal  should  be  made  directly  to  the 
Desk  Officer  for  the  Interior  Department, 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  and  to  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia,  20192, 
telephone  (703)  648-7313. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1).  the  U.S.  Geological 
Siuvey  solicits  specific  public 
comments  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  biu^au's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

ri(7e;  North  American  Breeding  Bird 
Survey. 

Current  OMB  Approval  Number: 
None. 

Summary:  The  North  American 
Breeding  Bird  Survey  (BBS)  is  a  long- 
term,  large-scale  avian  monitoring 
program  that  was  initiated  in  1966  to 


'  track  the  status  and  trends  of 
continental  bird  populations.  Each 
spring,  interested  volunteers  conduct  3- 
minute  point  counts  of  birds  along 
roadsides  across  the  United  States.  Data 
can  be  submitted  electronically  via  the 
Internet  or  on  hard  copy.  These  data 
provide  an  index  of  population 
abundance  that  can  be  used  to  estimate 
population  trends  and  relative 
abundances  at  various  geographic 
scales.  Declining  population  trends  act 
as  an  early  warning  system  to  galvanize 
research  to  determine  the  causes  of 
these  declines  and  reverse  them  before 
populations  reach  critically  low  levels. 
The  BBS  currently  provides  population 
trend  estimates  for  420  bird  species  and 
raw  data  for  more  than  650  species  via 
the  web. 

Estimated  Annual  Number  of 
Respondents:  2500. 

estimated  Annuai  Burden  Hours: 
12,500  hours. 

Affected  Public:  Primarily  U.S. 
residents. 

For  Further  Information  Contact:  To 
obtain  copies  of  the  survey,  contact  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia,  20192,  telephone  (703)  648- 
7313. 

Dated:  October  15,  2001. 
Dennis  B.  Fenn, 

Associate  Director  for  Biology. 

[FR  Doc.  01-26368  Filed  10-18-01;  8:45  am] 

MLLMQ  COOC  431»-V7-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
information  Collection  Submitted  to 
OMB  for  Review  Under  ttie  Paperworic 
Reduction  Act 

The  proposal  for  the  information 
collection  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days;  therefore  comments  on  the 
proposal  should  be  made  directly  to  the 
Desk  Officer  for  the  Interior  Department, 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503;  and  to  the  Bureau  Clearance 
Officer.  U.S.  Geological  Survey.  807 
National  Center.  12201  Sunrise  Valley 
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Drive,  Reston,  Virginia,  20192, 
telephone  (703)  648-7313. 

As  required  by  0MB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
conunents  as  to:  | 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
biu-eaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  North  American  Amphibian 
Monitoring  Program. 

Current  OMB  Approval  Niimber 
None.  I 

Summary:  The  North  American 
Amphibian  Monitoring  Program 
(NAAMP)  is  long-term,  large-scale 
anuran  monitoring  program  to  track  the 
status  and  trends  of  eastern  and  central 
North  American  frogs  and  toads. 
Volimteers  conduct  calling  siuveys  of 
frogs  and  toads  three  to  four  times  per 
year,  depending  on  the  regional  species 
assemblage.  Volunteers  listen  for  5 
minutes  at  10  stops  along  the  route.  Data 
are  submitted  electronically  via  the 
Internet  or  on  hard  copy.  These  data 
will  be  used  to  estimate  population 
trends  at  various  geographic  scales. 
Declining  population  trends  can  act  as 
an  early  warning  system  to  galvanize 
research  to  determine  the  causes  of 
these  declines  and  reverse  them  before 
populations  reach  critically  low  levels. 

Estimated  Annual  Number  of 
Respondents:  100. 

Estimated  Annual  Burden  Hours: 
7,000  hours. 

Affected  Public:  Primarily  U.S. 
residents. 

For  Further  Information  Contact:  To 
obtain  copies  of  the  survey,  contact  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia,  20192,  telephone  (703)  648- 
7313. 

Dated:  October  15.  2001. 
Dennis  B.  Fenn,  i 

Associate  Director  for  Biology.  . 
(FR  Doc.  01-26369  Filed  10-18-01;  8:45  am) 

■aUNO  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Agency  Infonnation 
Collection  Activities;  Comment 
Request 

AGENCY:  Bureau  of  hidian  Affairs, 

Interior. 

ACTION:  Notice  of  renewal. 

SUMMARY:  This  notice  annoimces  that 
the  Information  Collection  Request  for 
the  Indian  Service  Population  and  Labor 
Force  Estimates,  OMB  No.  1076-0147, 
requires  renewal.  The  Bureau  of  Indian 
Affairs  (BIA)  in  accordance  with  the 
Paperwork  Reduction  Act  is  soliciting 
comments  on  the  proposed  information 
collection. 

DATES:  Submit  comments  on  or  before 
December  18,  2001. 

ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  Mr.  Harry  Rainbolt, 
Budget  Officer,  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior.  1849  C  Street  NW.,  MS- 
4660-MIB,  Washington,  DC  20240. 
Telephone  (202)  208-3463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  documents  contained  in 
the  information  collection  request  may 
be  obtained  by  contacting  Mr.  Harry 
Rainbolt  at  (202)  208-3463. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  is  mandated  by 
Congress  through  Public  Law  102-477, 
Indian  Employment,  Training  and 
Related  Services  Demonstration  Act  of 
1992,  section  17.  The  Act  requires  the 
Secretary  to  develop,  maintain  and 
publish,  not  less  than  biennially,  a 
report  on  the  population  by  gender, 
income  level,  age,  service  area,  and 
availability  for  work.  The  information  is 
used  by  the  U.S.  Congress,  other  Federal 
agencies.  State  and  local  governments 
and  private  sectors  for  the  purpose  of 
developing  programs,  planning,  and  to 
award  financial  assistance  to  American 
Indians.  An  agency  may  not  conduct  or 
sponsor,  nor  is  any  person  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  number. 

II.  Request  for  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  infonnation  will 
have  practical  utility; 


2.  The  accuracy  of  the  BIA's  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
infonnation  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

m.  Data 

Title  of  the  Collection  of  Infonnation: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Indian  Service 
Population  and  Labor  Force  Estimates. 

OMB  Number:  1076-0147. 

Affected  Entities:  American  Indians 
and  Alaska  Natives,  members  and  non- 
members,  who  are  living  on  or  near  the 
tribe's  defined  service  area  and  who  are 
eligible  for  Bureau  of  Indian  Affairs 
services. 

Frequency  of  Response:  Biennially. 

Estimated  Number  of  Biennial 
Responses:  561. 

Estimated  Time  per  Response:  V2 
hour. 

Estimated  Total  Armual  Burden 
Hours:  140  hours  annually. 

Dated:  October  4.  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs.   ^ 

(FR  Doc.  01-26445  Filed  10-18-01;  8:45  am] 

BHJJNG  CODE  4310-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  11,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 
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The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Interstate  Arrangement  for 
Combining  Employment  and  Wages. 

OMB  Number:  1205-0029. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  Quarterly. 

Number  of  Respondents:  53. 

Number  of  Annual  Responses:  212. 

Estimated  Time  Per  Response:  4 
hours. 

Total  Burden  Hours:  848. 

Total  Annualized  Capital/Startup 
Costs:  $0. 


Requirement 


Full  Data  Validation 

Partial  Data  Validation  ^ 


Totals 


Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  data  collected  on  the 
Form  ETA-586  are  authorized  by  20 
CFR  Part  616  and  Section  303(a)(6)  of 
the  Social  Security  Act.  The  ETA-586 
report  provides  the  Secretary  of  Labor 
with  information  necessary  to  measure 
the  scope  and  effect  of  the  program  for 
combining  employment  and  wages  and 
to  monitor  the  performance  of  each 
State  iti  responding  to  wage  transfer 
requests  and  the  payment  of  benefits. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  01-26343  Filed  10-18-01:  8:45  am) 

BiLUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  or  OMB  Review;  Comment 
Request 

October  11,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail:  King- 
Darrin@dol.gov. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulator>'  Affairs. 
Attn:  OMB  Desk  Officer  for  ETA.  Office 
of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  me  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  New  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Unemployment  Insurance  Data 
Validation  Program. 

OMB  Number:  1205-ONEW. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  Federal  Government. 

Number  of  Respondents:  53. 

Type  of  Response:  Reporting. 


Number  of  an- 
nual re- 
sponses 


18 
12 


30 


Frequency 


Every  3  years 
Annually 


'  Partial  data  validation  only  occurs  in  years  when  full  data  validation  Is  not  conducted. 


Estimated  time 

per  response 

(tvxjrs) 


Annual  txirden 
hours. 


1.600 
160 


28,267 
1.920 


30,187 


Total  Annualized  Capital/Startup 
Costs:  $3,525,000. 

Total  Annual  Costs  (operating/ 
maintaining  systems  of  purchasing 
services):  $873,612.  . 

Description:  In  accordance  with 
Section  303(a)(6)  of  the  Social  Security 
Act,  The  Unemployment  Insurance  Data 
Validation  Pro-am  would  require 
States  to  implement  and  operate  a 
system  for  ascertaining  the  validity  of 
unemployment  insurance  data  they 
submit  to  ESA.  Some  of  these  date  are 


used  to  assess  performance  or  determine 
State  grants  for  UI  administration. 

Ira  L.  Mills. 

Departmental  Clearance  Officer 

|FR  Doc.  01-26344  Filed  10-18-01;  8:45  ami 

BHXMC  COM  4S10-30-M 


DEPARTMENT  OF  LABOR 

Office  of  tt>e  Secretary 

Submission  for  OMB  Review; 
Comment  ttoquest 

October  10.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
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Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  219-8904  or 
Email  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Application  for  Continuation  of 
Death  Benefit  for  Student. 

OMB  Number:  1215-0073. 

Affected  Public:  Individuals  or 
households  and  Business  or  other  for- 
profit. 

Frequency:  On  Occasion. 

Number  of  Respondents:  43. 

Number  of  Annual  Responses:  43. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  22. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaij)ing  systems  or  purchasing 
services):  $0. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Longshore  and  Harbor 
Workers'  Compensation  Act.  This  Act 
was  amended  on  October  27,  1972,  to 
provide  for  continuation  of  death 
benefits  for  a  child  or  certain  other 
surviving  dependents  after  the  age  of  18 


years  (to  age  23)  if  the  dependent 
qualifies  as  a  student  as  defined  in 
section  2(18)  of  the  Act. 

The  information  collected  from  Form 
LS-266  is  used  by  OWCP  to  assure  that 
a  claimant  receives  all  of  the  benefits 
under  the  Act  to  which  he/she  may  be 
entitled.  If  the  "information  were  not 
collected,  there  would  be  no  way  to 
determine  the  proper  status  of  a  student 
and  his/her  continued  entitlement  to 
benefits. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  01-26345  Filed  10-18-01;  8:45  am] 

BIUJNO  COOE  4S10-27-M 


DEPARTMEr4T  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4461  and  TA-W-38,601] 

Arlia  Knitwear,  Ridgawood,  NY;  Notica 
of  Revised  Determination  on 
Reconsideration 

By  letter  of  April  15,  2001.  the 
company  official  requested 
administrative  reconsideration  of  the 
Department's  denial  of  North  American 
Free  Trade  Agreement — Transitional 
Adjustment  Assistance  (NAFTA-TAA) 
and  Trade  Adjustment  Assistance 
(TAA),  applicable  to  workers  of  Arka 
Knitwear,  Ridgewood,  New  York,  The 
notice  were  published  in  the  Federal 
Register  on  April  16,  2001,  NAFTA- 
4461  (66  FR  19522),  and  TA-W-38,601 
(66  FR  19520). 

The  workers  are  primarily  engaged  in 
the  production  of  sweaters. 

The  workers  were  denied  NAFTA- 
TAA  on  the  basis  that  there  was  no  shift 
in  production  to  Mexico  or  Canada,  nor 
were  there  company  or  customer 
imports  of  sweaters  from  Mexico  or 
Canada.  The  workers  were  denied  TAA 
because  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met. 

The  company  has  presented 
documents  from  major  declining 
customers  of  the  subject  firm.  This 
evidence  shows  that  these  customers 
stopped  purchasing  sweaters  from  the 
subject  firm  and  b^an  using  Mexico 
and  other  countries  to  source  their 
sweater  purchases. 

An  examination  of  trade  data  for 
women's  and  girls'  sweaters  reveals  that 
from  1999  to  200,  aggregate  U.S.  imports 
increased  absolutely  and  relative  to 
domestic  shipments.  In  2000,  the 
import/shipments  ratio  exceeded  200 
percent. 


Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Arka 
Knitwear,  Ridgewood,  New  York,  were 
adversely  affected  by  increased  imports 
(including  those  from  Mexico)  of 
articles  like  or  directly  competitive  with 
sweaters  produced  at  the  subject  firm. 

•'All  workers  of  Arka  Knitwear, 
Ridgewood,  New  York,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  January  12,  2000,  through  two  years 
from  the  date  of  certification,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974;"  and 

"All  workers  of  Arka  Knitwear. 
Ridgewood.  New  York,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  January  12.  2000.  through  two  years 
from  the  date  of  certification,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  i8th  day  of 
September  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|l="R  Doc.  01-26357  Filed  10-18-01  8:45  am) 
BIUJNO  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notica  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adiustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September  and 
October,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
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separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
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Negative  Determinations  for  Workers 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,813A  6-  B;  Greenwood  Mills, 

Inc.,  Chalmers  Plant,  Greenwood, 

SC  and  Greenwood  Mills,  Inc., 

Lindale  Manufacturing,  Lindale,  GA 
TA-W-39,708:  Globe  Metallurgical, 

Springfield,  OR 
TA-W-39,016:  Wabash  Alloys  LLC,  Oak 

Creek,  WI 
TA-W-38,103:  Sierra  Pine  Limited. 

Springfield  Particleboard  Div., 

Springfield,  OR 
TA-W-39.237;  International  Paper, 

Sheet  Plant,  Tupelo,  MS 
TA-W-39,648;  Greg  Stout  Logging.  Inc., 

Gold  Hill,  OR 
TA-W-39.687:  Ohio  Industries,  Bucyrus, 

OH 
TA-W-39,394:  Pittsburgh  Gear  Works, 

Inc.,  Pittsburgh,  PA 
TA-W-39,621;  Franklyn  Industries,  div. 

of  the  Merrow  Machine  Co.,  Inc., 

Lavonia.  GA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-39,978;  Hein-Werner,  Snap-On. 

Inc..  Barboo,  WI 
TA-W-39,798:  Friedrich  6-  Dimmock. 

Inc.,  Millville,  NJ 
TA-W-39.709;  Gemtron  Corp., 

Clarksville,  TN 
TA-W-39,392;  Aavid  Thermalloy  LLC. 

Dallas,  TX 
TA-W-39.165;  E.C.I.  Sportswear,  Inc.. 

New  Bedford.  MA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-39.970;  KOA  Speer  Electronics. 

Inc.,  Bradford,  PA 
TA-W-40,026;  American  DeRosa  Lamp 

Parts,  Commerce,  CA 
TA-W-39.161;  Almond  International. 

Westbury.  NY 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-39.848:  Trane  Co..  A  Division  of 
American  Standard,  LaCrosse.  WI. 

TA-W-39,669;  Conneaut  Industries, 
Inc..  West  Greenwich,  RI 


The  investigation  revealed  that 
criteria  (1)  and  (3)  have  not  been  met. 
A  significant  number  or  proportion  of 
the  workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification.  Increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 
TA-W-39,162:  ME  International,  Inc.. 
Duluth,  MN 

The  investigation  revealed  that 
criteria  (2)  and  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increased  imports  did 
not  contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39.109;  Alcoa.  Inc..  St.  Lawrence 
Plant,  Massena,  NY 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-39,822;  Sweetwater  Walls 

Industries,  Inc.,  Sweetwater,  TX: 

July  24,  2000. 
TA-W-39,273;  United  States  Steel  LLC. 

Fairless  Hills.  PA:  May  4.  2000. 
TA-W-38,764;  Brown  Wooten  Mills, 

Inc.,  Ballston  Plant.  Mt.  Airy.  NC: 

February  1.2000. 
TA-W-39.712;  Signet  Armorlite,  Inc., 

San  Marcos.  CA:  Julv  17.  2000. 
TA-W-38,880;  Cooper  Energy  Services, 

Ajax-Superior  Div..  Springfield.  OH: 

March  6,  2000. 
TA-W-39,607;  UniFirst  Corp., 

Wilburton.  OK:  June  18.  2000. 
TA-W-39,368:  Siemens  Automotive 

Corp..  Safety  Electronics  Div.. 

Johnson  Citv.  TN:  Mav  18.  2000. 
TA-W-39.820:  Tyco  Electronics, 

Shrewsbury  Molding  Plant. 

Shrewsbury,  PA:  July  24.  2000. 
TA-W-39,728;  Graphic  Controls,  Cherry 

Hill  Facility,  Including  Temporary- 
Workers  ofKaye  Personnel,  Inc., 

Cherry  Hill,  NJ:  Julv  10,  2000. 
TA-W-39,943:  Reaico  Diversified.  Inc. .    ' 

Meadville.  PA:  August  14.  2000. 
TA-W-39.783;  Plasticsource.  Inc.,  Kellv 

Staff  Leasing,  El  Paso.  TX:  Julv  26, 

2000. 
TA-W-39.445:  Thomason  Multimedia. 

Inc..  ATO  Division,  Dunmore.  PA 

Mav  16.  2000. 
TA-W-39.813;  Greenwood  Mills.  Inc.. 

Executive  Office.  Greenwood.  SC: 

August  1.2000 
TA-W-39.813C:  Greenwood  Mills,  Inc.. 

Aquatech  Manufacturing.  Inc.. 

Cookeville.  TN:  November  11,  2001. 
TA-W-39.953:  Zexel  Valeo  Compressor 

USA,  Decatur,  IL:  August  1 7.  2000. 


TA-W-39.827:  Southeast  Mat  Co., 

Crossville,  TN:  Julv  30.  2000. 
TA-W-39,847;  UnitedTool  and  Die, 

Inc.,  Meadville.  PA  Julv  30.  2000. 
TA-W-39.198  &  A:  Stanlev  Mechanics 

Tools.  Dallas.  TX  and  Wichita  Falls. 

TX:  March  14,2000. 
TA-W-39.515:  Teledyne  Technologies. 

Teledyne  Relays.  Hawrthome.  CA: 

June  4.  2000. 
TA-W-39.976:  VF  Imagewear  (West). 

Inc.,  Harriman.  TN:  August  22. 

2000. 
TA-W-39.823:  Louisville/Saydah  Home 

Fa.'thions,  Eminence.  KY':  July  1 1 . 

2000. 
TA-W-39, 752:  Sola  Optical  USA .  Inc. ,    ■ 

Eldon.  MO:  July  20.  2000. 
TA-W-39.821:  Clifton  Walls  Industries. 

Inc..  Clifton.  TX:  July  24,  2000. 
TA-W-39,731;  Matsushita  Refrigeration 

Company  of  America,  Vonore,  TN: 

July  16.  2000. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (PL.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September 
and  October,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  empluyment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutelv. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 


53252 


Federal  Register /Vol.  66.  No.  203 /Friday.  October  19,  2001 /Notices 


Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05261:  Hein-Wemer. 

Snap-On,  Inc.,  Braboo,  WI 
NAFTA-TAA-04822;  ME  International. 

Inc..  Duluth,  MN 
NAFTA-TAA-051 76;  Greenwood  Mills, 

Lindale  Manufacturing  Co.,  Lindale, 

GA 
NAFTA-TAAt05163:  Tyco  Electronics. 

Fiber  Optics  Div.,  Glen  Rock,  PA 
NAFTA-TAA-05053:  Greg  Stout 

Logging.  Inc.,  Gold  Hill.  OR 
NAFTA-TAA-05201 ;  AC  Enterprises 

Construction  and  Fab.  Inc..  Fargo. 

ND 
NAFTA-TAA-04761:  Sierra  Pine 

Limited,  Springfield  Particleboard 

Div..  Springfield,  OR 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
NAFTA-TAA-05340:  Qwest  Wireless, 

Wireless  Customer  Care  Center, 

Denver.  CO 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05209;  Layne 

Christensen,  Christensen  Mining 

Products,  Salt  Lake  City.  UT: 

August  8.  2000. 
NAFTA-TAA-051 93;  Micro  Motion, 

Inc.,  Boulder.  CO:  August  7.  2000. 
NAFTA-TAA-051 82:  Sweetwater  Walls 
-     Industries.  Inc.,  Sweetwater,  TX  July 

24,  2000 
NAFTA-TAA-05205:  Signet  Armorlite, 

Inc.,  San  Marcos,  CA:  July  17.  2000. 
NAFTA-TAA-05056:  Bike  Athletic  Co.. 

Mountain  City.  TN:  July  9.  2000. 
NAFTA-TAA-€4887:  Siemens 

Automotive  Corp.,  Safety 

Electronics  Div..  Johnson  City,  TN: 

May  9.  2000. 
NAFTA-TAA-05100:  International 

Components  Technology  Corp..  San 

Jose,  CA 
NAFTA-TAA-05263:  VF  Imagewear 

(West).  Inc.,  Harriman,  TN:  August 

22,  2000. 
NAFTA-TAA-04992:  Teledyne 

Technologies,  Teledyne  Relays. 

Hawthorne.  CA:  June  4,  2000. 
NAFTA-TAA-05239;  Rundel  Products. 

Inc..  Portland,  OR:  August  22,  2000. 
NAFTA-TAA-05181:  Clifton  Walls 

Industries,  Inc..  Clifton,  TX:  July  24. 

2000. 
NAFTA-TAA-051 38:  Power  One. 

AUston.  MA:  July  18. 2000. 


NAFTA-TAA-05132;  Gemtron  Corp., 
Clarksville.  TN:  July  1 7.  2000. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  September 
and  October,  2001 .  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  October  12.  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  01-26349  Filed  10-18-01:  8:45  am) 

BILLING  C006  4SI0-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,449  and  NAFTA-04386] 

Hastiro  lAanufacturing  Services,  El 
Paso,  TX:  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Hasbro  Manufacturing  Services,  El  Paso, 
Texas.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 
TA-W-39,449  and  NAFTA-04386; 
Hasbro  Manufacturing  Services,  El 
Paso.  Texas  (October  5,  2001) 

Signed  at  Washington.  DC.  this  12th  day  of 
October,  2001. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  01-26350  Filed  10-18-01;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-Sg.Oeg  and  NAFTA-04632] 

Rosboro  Lumber  Company,  Mill  A, 
Springfield,  OR;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  May  1.  2001,  the 
petitioner  requested  administrative 
reconsideration  of  the  Department's 


negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  CTAA) 
under  petition  TA-W-39,069  and  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  under  NAFTA-4632. 
The  denial  notices  applicable  to  workers 
of  Rosboro  Lumber  Company,  Mill  A, 
Springfield,  Oregon,  were  signed  on 
April  30,  2001  (TA-W-39,069),  and 
April  19,  2001  (NAFTA-6432)  and 
published  in  the  Federal  Register  on 
Mau  18,  2001  (66  FR  27690)  and  May 
3,  2001  (66  FR  22262),  respectively. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  its  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Rosboro  Limber  Company, 
Mill  A,  Springfield,  Oregon,  producing 
softwood  dimension  lumber  (primary 
product  produced  at  the  plant),  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222(3)  of  the 
Trade  Act  of  1974.  as  amended,  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  survey  revealed  no  increased 
customer  imports  of  softwood 
dimension  lumber  during  the  relevant 
period.  The  investigation  further 
revealed  that  the  subject  company  did 
not  import  softwood  dimensional 
lumber  during  the  relevant  period. 

The  NATA-TAA  petition  for  the  same 
worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  Section  250  of  the  Trade  Act, 
as  amended,  were  not  met.  A  surveys 
was  conducted  and  revealed  that 
customers  did  not  increase  their  imports 
of  softwood  dimensional  lumber  from 
Mexico  or  Canada  during  the  relevant 
period.  The  subject  firm  did  not  import 
softwood  dimensional  limber  from 
Mexico  or  Canada,  nor  was  production 
of  softwood  dimensional  lumber  shifted 
from  the  workers'  firm  to  Mexico  or 
Canada. 

The  petitioner  alleges  that  the  mill 
produced  another  product  (lam-stock) 
and  that  product  was  being  imported  by 
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the  mill  from  Canada  to  the  United 
States.  Although  the  mill  produced  lam- 
stock  (considered -dimensional  lumber 
of  a  higher  quality)  it  accounted  for  a 
very  low  portion  of  mill  production. 
The  company  reported  importing  lam- 
stock  from  Canada  during  the  relevant 
period.  However,  since  the  workers  are 
not  separately  identifiable  at  the  mill  by 
dimensional  lumber  type  and  the 
overwhelming  majority  of  softwood 
dimensional  lumber  is  of  a  different 
grade,  the  imports  of  lam-stock  can  not 
be  considered  a  major  contributing 
factor  to  the  layoffs  at  the  subject  plant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  D.C.,  this  4th  day  of 
October,  2001. 

Edward  A  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-26359  Filed  10-18-01;  8:45  am) 

BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,693  and  NAFTA-04514] 

Summit  Timber  Company  Darrington, 
WA,  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  May  14,  2001,  the 
company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA)  and  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  (NAFTA-TAA). 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notices  were  signed  on  April  6,  2001, 
and  were  published  in  the  Federal 
Register  on  May  2,  2001  (66  FR  22006) 
and  (66  FR  22007),  respectively. 

The  company  supplied  an  aaditional 
list  of  customers  which  was  not 
supplied  during  the  initial  investigation. 
The  company  believes  these  customers 
may  be  importing  softwood  lumber 
during  the  relevant  period. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 


of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  24th  dav  of 
September,  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  01-26356  Filed  10-18-01:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4631  and  TA-W-38.S55] 

Willamette  Industries,  inc.,  Foster 
Plywood  Division,  Sweet  Home,  OR; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  letter  (postmark)  of  May  22,  2001, 
the  International  Association  of 
Machinists  &  Aerospace  Workers, 
Woodworkers  (lAMAW),  Local  Lodge 
W246.  requested  administrative 
reconsideration  of  the  Department's 
denial  of  North  American  Free  Trade 
Agreement — Transitional  Adjustment 
Assistance  (NAFTA-TAA)  and  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  of  Willamette 
Industries.  Inc..  Foster  Plywood 
Division,  Sweet  Home,  Oregon.  The 
notices  were  published  in  the  Federal 
Register  on  May  2,  2001,  NAFTA-4631 
(66  FR  22007),  and  TA-W-38.855  (66 
FR  22006). 

The  workers  at  the  subject  firm 
engaged  in  activities  related  to  the 
production  of  plywood  were  denied 
NAFTA-TAA  because  criteria  (1)  and 
(2)  of  the  group  eligibility  requirements 
of  paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  of  1974,  as  amended,  were 
not  met.  The  number  of  workers 
separated  did  not  account  for  a 
significant  portion  of  total  workers  at 
the  subject  firm  and  there  were  no 
declines  in  sales  or  production  of 
plywood  at  the  subject  firm. 

The  same  worker  group  was  denied 
TAA  because  criteria  (1)  and  (2)  of  the 
group  eligibility  requirements  of  Section 
222  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  The  number  of 
workers  separated  did  not  account  for  a 
significant  portion  of  total  workers  at 
the  subject  firm  and  there  were  no 
declines  in  sales  or  production  of 
plywood  at  the  subject  firm. 

The  request  for  reconsideration 
indicates  that  the  worker  group 
impacted  at  the  subject  plant  were 
engaged  in  activities  related  to  the 
production  of  veneer  core.  The  request 


further  indicates  that  veneer  core 
production  decreased  at  the  subject 
plant.  The  original  determinations  were 
based  on  the  workers  engaged  in 
activities  related  to  the  production  of 
plywood  and  workers  not  being 
separately  identifiable  at  the  subject 
plant.  Upon  examination  of  the  request 
it  has  become  apparent  that  the  workers 
engaged  in  the  production  of  veneer 
core  (which  is  integrated  into  plywood 
production  at  the  subject  plant)  are 
separately  identifiable  from  the  workers 
producing  plywood.  Also,  layoffs  within 
the  worker  group  producing  veneer  core 
are  significant.  The  review  further 
reveals  that  the  plant  decreased  their 
veneer  core  production,  while 
increasing  their  imports  of  veneer  core 
from  Canada  during  the  relevant  period. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
veneer  core,  including  imports  from 
Canada,  contributed  importantly  to  the 
decline  in  production  and  to  the  total  or 
partial  separation  of  workers  at 
Willamette  Industries,  Inc.,  Foster 
Plywood  Division,  Sweet  Home, 
Oregon.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  revised  determination: 

"Workers  engaged  in  the  production  of 
veneer  core  at  Willamette  Industries,  inc., 
Foster  Plywood  Division.  Sweet  Home. 
Oregon,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  1,  20O0,  through  two  years  from  the 
date  of  certincation.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974:"  and 

"Workers  engaged  in  the  production  of 
veneer  core  at  Willamette  Industries,  Inc.. 
Foster  Plywood  Division.  Sweet  Home, 
Oregon,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  1,  2000,  through  two  years  from  the 
date  of  certiTication,  are  eligible  lo  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974.  ■ 

Signed  at  Washington,  DC.  this  28lh  day  of 
September  2001. 

Edward  A.  Tomchick. 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-26355  Filed  10-18-01;  8:45  am] 

BNJJNO  COOE  4S10-40-M 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-38.636]     ^ 

Cookson  Pigments,  inc.,  Newark,  NJ; 
Notice  of  Negative  Determination 
Regarding  Appiicatkxi  for   | 
Reconsideration 

By  application  of  April  18.  2001,  the 
company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  fcwmer 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Cookson  Pigments,  Inc..  Newark.  New 
Jersey,  was  issued  on  March  12,  2001. 
and  was  published  in  the  Federal 
Register  on  April  16.  2001  (66  FR 
19520). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioner  request  states  that  the 
worker  were  retained  for  the  purpose  of 
decommissioning  and  the  demolition  of 
the  subject  facility.  The  petitioner 
requests  Trade  Adjustment  Assistance 
eligibility  for  the  worker  group  based  on 
the  initial  Trade  Adjustment  Assistance 
certification  which  expired  on  June  6, 
1999.  Production  ceased  at  the  subject 
plant  during  October  1998.  The  workers 
have  not  produced  a  product  since 
October  1998.  and  therefore,  are 
considered  to  be  performing  a  service 
during  the  relevant  period. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  for  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 


services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  a  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  24th  day  of 
September  2001. 
Edward  A.  Tomcliick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  01-26363  Filed  10-18-01;  8:45  am) 
BHJJNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administratton 

[TA-W-39.8871 

Huntsman  Polymers,  Odessa.  TX; 
Nottoe  of  Termination  of  investlgatton 

Pvirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  27,  2001,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Huntsman  Polymers,  Odessa, 
Texas. 

Petition  TA-W-39,887  is  a  duplicate 
of  a  previous  petition  (TA-W-39,780), 
which  was  certified  on  August  29,  2001. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC.  this  19th  day  of 
October.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-26353  Filed  10-18-01:  8:45  am] 

BILLING  CODE  4S10-30-M 


Appendix 

[Petitions  instituted  on  09/17/2001] 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Investigations  Regarding  Certificattons 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  29,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  29, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  17th  day  of 
September.  2001. 
Edward  A.  Tomchick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 

Sut)iect  firm 
(petitioners) 

Location 

Date  of  peti- 
tkHi 

Product(s) 

39.996  

39.997  

39,996  

39.999  

40.000  

PixTech,  Inc.  (Co.) 

Keokuk  Ferro-Sil  Inc  (Co )  

Boise,  ID  

Keokuk.  lA  

Green  Lane.  PA 

Pelzer,  SC 

BarHett,  TN 

08/29/2001 
06/23/2001 
08/23/2001 
08/20/2001 
08/20/2001 

Flat  and  Panel  Displays. 
Ferrosilkxi. 

Cook  Technotogies,  Inc.  (Co.) 

Getber  ChiWrenswear  (Co.) 

Brother  Industries  USA  (Co.) 

Welded  Parts  for  Electric  Carts. 
ChikJrens  Bed  and  Bath  Products. 
Typewriter  Assemblies. 
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Appendix— Continued 

[Petitions  instituted  on  09/17/2001] 


TA-W 


40,001 

40,002 

40,003 

40,004 

40,005 

40,006 

40,007 

40,008 

40.009 

40,010 

40,011 

40.012 

40.013 

40.014 

40,015 

40.016 

40,017 

40,018 

40.019 

40.020 

40,021 

40.022 

40,023 

40,024 

40.025 

40,026 

40,027 

40.028  . 

40.029  . 

40.030  . 

40.031  . 

40.032  . 

40.033  . 

40.034  . 

40.035  . 

40.036  . 


Subject  firm 
(petitioners) 


Crowe  Rope  Industries  (Co.)  

PDS  Railcar  Services  (BRTIU)  

HPM  Corp./HPM  Remanufact  (lAMAW) 

Baldor  Motors  and  Drives  (Wrks)  

SDK  Knitting,  Inc.  (Co.)  

Planar  Systems.  Inc.  (Wrks)  

Desa  Intemational  (Wrks)  

Summit  Circuits,  Inc.  (UFCW)  

JC  Surrey  2001,  Inc.  (Wrks)  

Seville  Dyeing  Co.,  Inc.  (Wrks) 

Cliffs  Mining  Service  (Wrks)  

Forsheda  Engineered  Seals  (Co.) 

Crompton  Colors,  Inc.  (Co.) 

MECOCorp.  (Wrks) 

Versatile  Mold  and  Design  (Co.)  

AVX  Corp.  (Wrks)  

UniFirst  Corp  (Co.) 

Trailmobile  Trailer  LLC  (Writs) 

Carolina  Mills.  Inc.  (Co.) 

Continental  Fabnc,  Inc  (Co.) 

Alba-Waldensian,  Inc.  (Co.) 

Anderson  Greenwood/Tyco  (UAW)  

Nation  Ford  Chemical  Co.  (Wrks)  

Phillips-Van  Heusen  (Co.)  

Bramton  Co.  (The)  (Wrks)  

American  De  Rosa  Lamp  (Wrks) 


Hayward  Pool  Products  (Co.)  

Story  and  Clark  Piano  Co.  (Wrks) 
Jackson  Precision  DIecast  (Co.) ... 

Brown  and  Sharpe  (Wrks)  

Laclede  Steel  (Wrks)  

Laclede  Steel  (USWA) 

Kraft  Foods  (Wrks) 

D  and  M  Tool.  Inc.  (Wrks)  

Eagle  Veneer,  Inc.  (Wrks)  

Poly  One  Corp  (Co.) 


40.037  Glad  Rags,  Inc.  (Wrks) 


40,038 
40,039 
40.040 
40,041 
40.042 
40.043 
40,044 
40,045 
40,046 
40.047 
40.048 
40,049 
40.050 
40,051 
40,052 
40,053 
40,054 
40,055 
40,056 
40,057 
40.058 


HH  Smith,  Inc.  (Co) 

TNS  Mills,  Inc.  (Co.)  

United  Metal  Fabricators  (UIMWA) 

Magee  Apparel  Co  (Co.) 

WP  Textiles  Processing  (Co.) 

Steelcase  Architectural  (Co.)  

Bddt  Metronics  Int'l  (Wrks) 

Maxell  Corp.  of  America  (Co.) 

Parker  Hannifin  Corp  (Co.)  , 

Carol  Ann  Fashions  Corp  (Wrks)  . 
Three-Five  Systems,  Inc.  (Wrks)  ... 

Daniel  Measurement  (Co.) 

Moco  Thermal  Industries  (PACE)  .. 

Prime  Tanning  Co.,  Inc.  (Co.) 

Emsar.  Inc.  (Co.) 

Hagale  Apparel,  Inc.  (Co.)  

Fairchild  Semiconductor  (Wrks) 

GFC  Fabricating  LLC  (Wrks)  

Joint  Venture  Tool  (Co.)  

Virginia  Glove  (Wrtcs) 

Beteo  Tool  and  Mfg,  Inc  (Comp)  ... 


Location 


Searsmont,  ME  

Port  Huron,  Ml  

Mt.  Gilead,  OH 

Plymouth,  MN  

Schaefferstown.  PA 

Lake  Mills,  Wl  

Shelbyville,  TN 

Fort  Wayne,  IN  

Leander,  TX  

Woonsocket,  Rl  

Hibbing,  MN  

Vandalia,  IL 

Newark,  NJ  

Greerwville,  TN 

Rutledge,  GA  

Myrtle  Beach,  SC  .... 

Cave  City.  AR  

Liberal,  KS  

Gastonia,  NC  

Gloversville,  NY  

Rutherfordton,  NC  ... 

Wrentham,  MA 

Fort  Mill,  SC 

Ozark,  AL 

Dallas,  TX  

Commerce,  CA  


Kings  Mountain,  NC 

Seneca,  PA 

Jackson,  Ml  

No.  Kingstown,  Rl  ... 

Vandalia,  IL 

Alton.  IL 

Allenfown,  PA  

Meadville,  PA 

Harrisburg,  OR 

Cororia,  CA 

Buchanan,  VA 

Meadville,  PA 

Rockingham,  NC 

Johnstown,  PA 

Magee,  MS  

Richmond,  VA 

Solon,  OH  

Schaumburg,  IL  

Conyers,  GA  

Lincolnshire,  IL 

Hastings.  PA 

Tempe,  /\Z 

Statesboro,  GA  

Caseville,  Ml  

Rochester,  NH  

Bridgeport,  CT  

Kinston,  NC 

Mountaintop,  PA  

Berwick,  PA  

Saegerlown,  PA 

Glade  Springs,  VA  ... 
Meadville,  PA 


Date  of  peti- 
tion 


08/29/200 
08/27/200 
08/21/200 
08/23/200 
08/25/200 
08/23/200 
08/27/200 
08/28/200 
08/24/200 
08/24/200 
08/16/200 
08/27/200 
08/27/200 
08/26/200 
08/28/200 
08/28/200 
08/28/200 
08/28/200 
08/29/200 
08/29/200 
08/27/200 
08/29/200 
08/27/200 
08/28/200 
08/20/200 
08/27/200 

08/30/200 

08/30/200 

08/22/200 

08/31/200 

08/28/200 

08/29/200 

08/31/200 

08/30/200 

08/31/200 

08/30/200 

08/31/200 

08/31/200 

08/30/200 

08/27/200 

08/23/200 

09/04/200 

08/24/200 

08/23/200 

08/28/200 

08/31/200 

08/31/200 

08/17/200 

09/05/200 

08/27/200 

09/04/200 

08/30/200 

09/04/200 

09/02/200 

08/31/200 

08/13/200 

08/31/200 

08/29/200 


Product(s) 


Twine  and  Small  Rope. 

Repair  &  Maintain  Railroad  Cars. 

Injection  Molding  Machines. 

Electric  AC  and  DC  Drives. 

Commission  Knitting/Fabric. 

liquid  Crystal  Displays 

Sheet  Metal  Fireplaces. 

Printed  Circuit  Boards. 

Luxury  Glycerin  Soaps. 

Textile  Processing. 

Taconite  Mining. 

Automotive  Gaskets 

Organic  Dyes  and  Intermediates. 

Metal  Folding  Fumiture. 

Molds  for  Plastic  Industry. 

Electrical  Capacitors 

Apparel 

Dry  Freight  and  Refrigerated  Trailers. 

Textile  Yams. 

FatKTCs. 

Knitted  Intimate  /\pparel. 

Pressure  Relief  Valves. 

Synthetic  Organic  Chemicals.     - 

Men's  Dress  Shirts 

Cloth  Pet  Products 

Warehousing   &    Distribution   of    Lamp 

Parts. 
Pool  Products. 
Piarros— Upright  and  Grand. 
Transmission  Bushing,  Dies 
Coordinate  Measunng  Machines. 
Pipe  and  Conduit 
Semi-Finished  Tubular.  Bar. 
Spoonat>les,  Purables  &  Bar-B-Que 
Molds,  and  Dies 
Engineered  Wood  Products. 
Compounded  Plastics 
Ladies'  Apparel 

Electrical  Connectors  and  Hardware 
Ring  Spun  Yams. 
Hospital  Cabinets,  Exam  Tables 
Jeans  &  Related  Apparel  Bottoms. 
Textile  Pignwnt  Pnnting. 
Movable  Walls 

Metal  Metronics  Components. 
Video  Cassettes 
Hydraulic  Components. 
Ladies'  Skirts  and  Pants. 
LCD  Displays 
Valves  and  Turbines. 
Customer  Designed  Ovens 
Leatfier  for  Shoes  and  Handt>ags. 
Molded  Spray  Pumps. 
Mens  Shirts. 
Power  Semicorxluctors 
Elastic  Matenal  tor  Disposable  Diapers. 
Mokj  Designs. 
Work  Gloves. 
Plastics  Injection  Molds 
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BttUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-38,470] 

Plum  Creeic  Timber,  Pablo,  MT;  rtotice 
of  Revisad  Determination  on 
Reconsideration 


Signed  in  Washington,  DC  this  26th  day  of 
September  2001. 
Edward  A.  Tomcliiclc. 
Director.  Division  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  01-26362  Filed  10-18-01;  8:45  am] 

BNJJNG  CODE  4510-30-41 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


On  June  25,  2001,  the  Department 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  applicable  to 
workers  and  former  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  July  11,  2001 
(66  FR  36332). 

The  initial  petition  investigation  for 
workers  at  Plum  Creek  Timber 
Company,  Pablo,  Montana,  TA-W- 
38,470,  was  denied  based  on  the  finding 
that  customers  of  the  subject  firm  did 
not  increase  import  purchases  of 
softwood  dimension  Itunbe^. 

The  company's  request  for 
reconsideration  stated  the  articles 
produced  at  the  plant  were  one-inch 
boards,  not  softwood  dimension  liunber. 

On  reconsideration,  the  Department 
conducted  another  survey  of  Plum 
Creek  Timber's  customers  regarding 
their  purchases  in  1998,  1999  and 
January  through  September  2000,  of 
one-inch  (l^  boards  and  like  or  directly 
competitive  products.  The  survey 
revealed  that  customers  increased 
import  purchases  of  one-inch  boards 
while  reducing  purchases  from  Plum 
Creek  Timber. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
increased  imports  of  articles  like  or 
directly  competitive  with  one-inch 
boards,  contributed  importantly  to  the 
decline  in  sales  or  production  and  to  the 
total  or  partial  separation  of  workers  of 
Plum  Creek  Timber  Company,  Pablo, 
Montana.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  revised  determination: 

All  workers  of  Plum  Creek  Timber 
Company.  Pablo,  Montana,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  4, 1999, 
through  two  years  from  the  date  of  this 
issuance,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 


[TA-W-38,698] 

Powermatic  Corporation,  Walter  Meyer 
Holding,  AG,  McMinnville,  TN;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  May  30,  2001,  the 
United  Steelworkers  of  America 
(USWA),  District  9,  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  worker  eligibility  to  apply  for 
trade  adjustment  assistance,  applicable 
to  workers  of  the  subject  firm.  The 
denial  notice  was  signed  on  April  6, 
2001,  and  was  published  in  the  Federal 
Register  on  May  2,  2001  (66  FR  22006). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  denial  for  the  workers  of 
Powermatic  Corporation,  Walter  Meyer 
Holding,  AG,  McMinnville,  Tennessee 
was  denied  based  on  the  finding  that 
criterion  (2)  of  the  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  Sales  and/or  production  at  the 
plant  did  not  decline. 

The  request  for  reconsideration  states 
that  the  Union  and  workers  are  of  the 
opinion  that  plant  sales  and/or 
production  decreased  absolutely.  The 
USWA  also  asserts  that  the  products 
produced  at  the  plant  have  been 
adversely  affected  by  the  use  of 
imported  components. 

La  response  to  components  being 
imported  by  the  company,  it  was 
determined  in  the  original  investigation 
that  the  company  sourced  out  all 
components  to  domestic  producers  and 
then  assembled  industrial  wood- 


working machinery  at  the  plant.  The 
components  for  the  plants  other  product 
line  (home-hobby)  were  always  made  in 
Taiwan  and  the  end  product  assembled 
at  the  subject  plant. 

The  USWA  provided  additional  plant 
sales  figures  regarding  the  trends  in 
sales  for  the  time  period  corresponding 
to  that  of  the  initial  investigation.  The 
figures  provided  by  the  USWA  depict 
increased  sales  similar  to  the  period 
available  during  the  original 
investigation. 

Workers,  the  Union  or  company 
official  may  reapply  for  Trade 
Adjustment  Assistance  should 
conditions  warrant. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  28th  day  of 
September  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  01-26361  Filed  10-18-01;  8:45  am] 
BHJJNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,379,  and  TA-W-39,379A] 

Savannah  Luggage  Works,  Vidalla,  GA, 
Savannah  Luggage  Works, 
Swalnsboro,  GA;  Amended 
Certifk^atkHi  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  23.  2001, 
applicable  to  workers  of  Savannah 
Luggage  Works,  Vidalia,  Georgia.  The 
notice  was  published  in  the  Federal 
Register  on  September  11,  2001  (66  FR 
47242). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  shows  that  worker 
separations  occurred  at  the  Swainsboro, 
Georgia  location  of  the  subject  firm. 
Workers  at  the  Swainsboro,  Georgia 
location  are  engaged  in  the  production 
of  luggage. 


Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  the 
Swainsboro,  Georgia  location  of 
Savannah  Luggage  Works. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Savannah  Luggage  Works  who  were 
adversely  affected  by  increased  imports 
of  luggage. 

The  amended  notice  applicable  to 
TA-W-39,379  is  hereby  issued  as 
follows: 

All  workers  of  Savannah  Luggage  Works, 
Vidalia,  Georgia  (TA-VV-39,379)  and 
Swainsboro,  Georgia  (TA-W-39,379A),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  14.  2000, 
through  August  23,  2003,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  28th  day  of 
September.  2001. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-26348  Filed  10-18-01;  8:45  am) 
BILUNG  CO06  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

rrA-W-38,599] 

Sherwood,  Harsco  Corporation, 
Lockport,  NY;  Notice  of  Negative 
Determination  Regarding  implication 
for  Reconsideratton 

By  application  dated  May  21,  2001, 
the  petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  April 
23,  2001,  and  published  in  the  Federal 
Register  on  May  9,  2001  (66  FR  23733). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  denial  of  TAA  for  the  workers  of 
Sherwood,  Harsco  Corporation, 
Lockport.  New  York,  was  based  on  the 
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finding  that  criterion  (3)  of  the  worker 
group  eligibility  requirements  of  Section 
222  of  the  Trade  Act  of  1974.  as 
amended,  was  not  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations. 

The  request  for  reconsideration  claims 
that  the  Department  of  Labor  was 
supplied  wrong  information  for  the 
Lockport  and  Wheatfield,  New  York 
plants  and  that  the  knowledgeable 
source  should  be  contacted  for  the 
correct  information. 

The  specified  company  official  was 
contacted  and  indicated  that  the  subject 
workers  also  produced  component  parts 
for  the  LPG  valves/industrial  valves 
produced  at  the  subject  plant.  The 
contact  indicated  that  the  company  did 
not  import  LPG  valves/industrial  valves 
nor  did  the  company  import  component 
parts  used  for  the  assembly  of  the  valves 
produced  at  the  subject  plant.  The 
contact  further  revealed  that  their 
competitors  were  importing  valve  parts 
and  using  those  parts  for  the  assembly 
of  valves  domestically. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
applied  is  denied. 

Signed  at  Washington,  DC.  this  28th  day  of 
September.  2001. 

Edward  A.  Tomchick. 

Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  01-26.360  Filed  10-18-01:  8:45  am) 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,266] 

TDK  Ferrltes  Corporation,  Shawnee, 
Oklahoma;  Notice  of  Revised 
Determination  on  Reconsideration 

By  letter  of  September  10,  2001,  the 
petitioners  requested  administrative 
reconsideration  regarding  the 
Department's  Notice  of  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  for  the  workers 
engaged  in  the  production  of  CR  core 
ferrites  and  micro  cores  ferrites  issued 


on  August  29,  2001,  based  on  the 
finding  that  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  Also  in  the  initial 
investigation  the  workers  engaged  in  the 
production  of  EU  core  ferrites  were 
certified  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974.  The  notice  was 
published  in  the  Federal  Register  on 
September  11.  2001  (66  FR  47241). 

To  support  the  petitioners'  request  for 
reconsideration,  the  company  provided 
in  evidence  to  show  that  the  company 
increased  their  imports  of  CR  core 
ferrites  during  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
CR  core  parts  produced  at  TDK  Ferrites 
Corporation.  Shawnee,  Oklahoma, 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  TDK  Ferrites  Corporation, 
Shawnee,  Oklahoma,  engaged  in  activities 
related  to  the  production  of  CR  core  ferrites 
and  EU  core  ferrites  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  25,  2000  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under 
Set:tion  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC.  this  24th  dav  of 
September,  2001. 
Edward  A.  Tomchicli, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  01-26.364  Filed  10-18-01:  8:45  ami 

BILLMC  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-39.440j 

Trlpie-0,  Inc.,  Roseburg,  Oregon; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  )une  18.  2001  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Triple-O,  Inc.. 
Roseburg.  Oregon. 

This  case  is  being  terminated  at  the 
petitioner's  request,  (consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 
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Signed  at  Washington,  EX:.  this  9th  day  of 
October  2001. 

Linda  G.  Poole,  I 

Certifying  Officer.  Division  offmde 
Adjustment  Assistance. 
(FR  Doc.  01-26354  Filed  10-18-01:  8:45  am) 

■LUNG  C006  4S10-3O-M 


DEPARTMENT  OF  LABOR 

EmployTiMnt  and  Training! 
Administration 

[NAFTA-05224] 

Eaton  eofporation,  Cutler-Hammer, 
PtttatMirgh,  PA;  Notice  of  Termination 
of  InveaUgation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
JmplementaUon  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  August  20,  2001  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Eaton  Corporation,  Cutler-Hammer, 
Pittsburgh.  Pennsylvania. 

The  petitioner  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  28th  day  of 
September,  2001.  , 

Linda  G.  Poole,  I 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-26365  Filed  10-18-01:  8:45  am] 

■LUNG  COM  4S10-W-M 


The  petitioner  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  28th  day  of 
September,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  01-26366  Filed  10-18-01;  8:45  am) 
MLUNG  CODE  45ia-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-05223] 

Eaton  Corporation,  Cutler-Hammer, 
Moon  Towmship,  PA;  Notice  of 
Termination  of  investigation 

Piu^suant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273).  an  investigation  was    . 
initiated  on  August  20,  2001  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Eaton  Corporation.  Cutler-Hammer. 
Moon  Township.  Pennsylvania. 


[NAFTA-04867] 

GE  Harris  Harmon  Railway  Technology 
Corp.,  Formerly  Harmon  Industries, 
Inc.,  Jacksonville,  FL;  Amended 
Certification  Regarding  Eiigibility  To 
Apply  for  NAFTA— Transitionai 
Adjustment  Assistance 

In  accordance  with  Section  250(A), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974  (19  U.S.C  2273),  the 
Department  of  Labor  issued  a 
Certifcation  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  21, 
2001.  applicable  to  workers  of  GE  Harris 
Harmon  Railway  Technology, 
Jacksonville,  Florida.  The  notice  was 
published  in  the  Federal  Register  on 
September  11.  2001  (66  FR  47243). 

At  the  request  of  the  State  agency,  the 
Department  received  the  certification  for 
workers  of  the  subject  firm.  The  workers 
were  engaged  in  activity  related  to  the 
production  of  railway  signaling 
equipment.  New  information  shows  that 
the  Department  inadvertently  failed  to 
identify  the  subject  firm  title  name  in  its 
entirety. 

The  Department  is  amending  the 
certification  determination  to  correctly 
identify  the  subject  firm  title  name  to 
read  GE  Harris  Harmon  Railway 
Technology.  Formerly,  Harmon 
Industries,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA-04867  is  hereby  issued  as 
follows: 

All  workers  of  GE  Harris  Harmon  Railway 
Technology,  formerly  Harmon  Industries, 
Inc.,  Jacksonville,  Florida,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  7,  2000, 
through  August  21,  2003,  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 


Signed  at  Washington,  DC,  this  28th  day  of 
September,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-26347  Filed  10-18-01:  8:45  am) 

NLUNG  CODE  4510-aiMI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05047] 

Graphic  Controls,  Cherry  Hill  Facility 
including  Temporary  Worfcera  of  Kaye 
Personnel,  inc.,  Cherry  Hill,  NJ; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  150(A), 
Subchapter  D,  Chapter  2,  Title  II  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September 
10,  2001,  applicable  to  workers  of 
Graphic  Controls,  Cherry  Hill  Facility, 
Cherry  Hill,  New  Jersey. 

The  notice  was  published  in  the 
Federal  Register  on  September  21,  2001 
(66  FR  48708). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  and 
the  company  shows  that  some 
employees  of  Graphic  Controls  were 
temporary  workers  fi'om  Kaye 
Personnel,  Inc.,  Cherry  Hill,  New  Jersey 
to  produce  softrans  intrauterine 
pressure  catheters,  cables  and  leadwires 
at  the  Cherry  Hill,  New  Jersey  location 
of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  temporary 
workers  of  Kaye  Personnel,  Inc. 
employed  at  Graphic  Controls,  Cherry 
Hill  Facility.  Cherry  Hill.  New  Jersey. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Graphic  Controls.  Cherry  Hill  Facility, 
Cherry  Hill.  New  Jersey  adversely 
affected  by  a  shift  of  production  to 
Mexico. 

The  amended  notice  applicable  to 
NAFTA-5047  is  hereby  issued  as 
follows: 

All  workers  of  Graphic  Controls,  Cherry 
Hill  Facility,  Cherry  Hill.  New  fersey 
including  temporary  workers  of  Kaye 
Personnel,  Inc.,  Cherry  Hill,  New  Jersey 
engaged  in  employment  related  to  the 
production  of  softrans  intrauterine  pressure 
catheters,  cables  and  leadwires  at  Graphic 
Controls.  Cherry  Hill  Facility.  Cherry  Hill. 


New  Jersey  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
26,  2000  through  September  10,  2003,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  4th  day  of 
October,  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Tmde  Adjustment 
Assistance. 

[FR  Doc.  01-26352  Filed  10-18-01:  8:45  am] 
BILUNG  CODE  4S10-30-«l 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04917] 

Pratt  &  Whitney  Hac,  Grand  Prairie,  TX, 
Including  Temporary  Worlcers  of 
Manpower,  ABC  Staffing  and  Resource 
Management  International,  Inc. 
Employed  at  Pratt  &  Whitney  HAC, 
Grand  Prairie,  TX;  Amended 
Certification  Regarding  Eiigibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(A). 
Subchapter  D.  Chapter  2.  Title  II.  of  the 
Trade  Act  of  1974  (19  USC  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  September 
10.  2001.  applicable  to  workers  of  Pratt 
&  Whitney  HAC.  Grand  Prairie.  Texas. 
The  notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  some  employees  of  the 
subject  firm  were  temporary  workers 
from  Manpower.  Grand  Prairie,  Texas, 
ABC  Staffing,  North  Richland  Hills. 
Texas  and  Resource  Management 
International.  Inc..  Dallas.  Texas  to 
produce  composites  at  the  Grand 
Prairie.  Texas  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  temporary 
workers  of  Manpower.  Grand  Prairie, 
Texas.  ABC  Staffing.  North  Richland 
Hills.  Texas  and  Resource  Management 
International,  Inc..  Dallas,  Texas  who 
were  engaged  in  the  production  of 
composites  at  Pratt  &  Whitney  HAC, 
Grand  Prairie,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Pratt  &  Whitney  HAC,  Grand  Prairie, 
Texas  adversely  affected  by  a  shift  in 
production  of  composites  to  Mexico. 


The  amended  notice  applicable  to 
NAFTA— 04698  is  hereby  issued  as 
follows: 

All  workers  of  Pratt  &  Whitney  HAC. 
Grand  Prairie,  Texas,  including  temporary 
workers  of  Manpower,  ABC  Staffing,  and 
Resource  Management  International.  Inc. 
engaged  in  the  production  of  composites  at 
Pratt  &  Whitney  HAC,  Grand  Prairie,  Texas, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  29,  2000, 
through  September  10.  2003,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
thefrade  Actof  1974. 

Signed  at  Washington,  DC.  this  28th  day  of 
September  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-26351  Filed  10-18-01;  8:45  am) 
BIUMG  CODE  4510-30-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-4920]    ' 

Tripie-0,  Inc.,  Roseburg,  OR;  Notice  of 
Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  June  1.  2001  in  response  to 
a  petition  filed  by  a  company  official  on 
behalf  of  workers  at  Triple-0,  Inc., 
Roseburg,  Oregon. 

This  case  is  being  terminated  at  the 
petitioner's  request.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  9th  day  of 
October,  2001. 

Linda  G.  Poole. 

Certifying  Officer.  Division  of  Tmde 
Adjustment  Assistance. 
[FR  Doc.  01-26346  Filed  10-18-01;  8:45  am] 
BILUNC  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 . 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  hinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  indusfry  wage 
determinations  fi^uently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary'  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
horn  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
regulatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 


Volume  II 

District  of  Columbia 

DCOlOOOl  (Mar.  2.  2001) 
DC010003(Mar.  2.  2001) 

Marv'land 

MD0100.')4  (Mar.  2.  2001) 
MDO10O48  (Mar.  2.  2001) 
MD010056  (Mar.  2.  2001) 
MD010057  (Mar.  2.  2001) 

Pennsylvania 

PA010006  (Mar.  2.  2001) 

Virginia 

VA010025  (Mar.  2.  2001) 
VA010050  (Mar.  2.2001) 
VA010078(Mar.  2.  2001) 
VA010079(Mar.  2.  2001) 
VA01U099  (Mar.  2.  2001) 

Volume  III 
None 


Volume  IV 
Michigan 


MIO 10001  (Mar.  2,  2001) 
MIC  10002  (Mar.  2.  2001) 
MI010003  (Mar.  2.  2081) 
MI010004  (Mar.  2,  2001) 
MI010005  (Mar.  2.  2001) 
MI010007  (Mar.  2,  2001) 
MiOlOOlO  (Mar.  2.  2001) 
MIOlOOll  (Mar.  2,  2001) 
MlO10O16(Mar.  2.  2001) 
M1010020  (Mar.  2.2001) 
MI010027  (Mar.  2,  2001) 
MI010030  (Mar.  2.  2001) 
MI010031  (Mar.  2.  2001) 
MI010034  (Mar.  2,  2001) 
MI010O35  (Mar.  2.  2001) 
MI010036  (Mar.  2.  2001) 
MI010040  (Mar.  2,  2001) 
MI010046  (Mar.  2.  2001) 
M1010050  (Mar.  2,  2001) 
M1010O52  (Mar.  2,  2001) 
MI010060  (Mar.  2,2001) 
MI010064  (Mar.  2,  2001) 
MI010065  (Mar.  2,  2001) 
M1010066  (Mar.  2,  2001) 
MI010067  (Mar.  2,  2001) 
MI010068  (Mar.  2,  2001) 
MI010069  (Mar.  2.  2001) 
MI010070  (Mar.  2.  2001) 
MI010071  (Mar.  2,  2001) 
MI010072  (Mar.  2,  2001) 
MI010073  (Mar.  2.  2001) 
MI010074  (Mar.  2.  2001) 
MI010O75  (Mar.  2.  2001) 
M1010076  (Mar.  2.  2001) 
MI010077  (Mar.  2,  2001) 
MI010078  (Mar.  2.  2001) 
MI010079  (Mar.  2.  2001) 
MI010080  (Mar.  2.  2001) 
MI010081  (Mar.  2,  2001) 
MI010082  (Mar.  2,  2001) 
MI010083  (Mar.  2.  2001) 
MI010084  (Mar.  2.  2001) 
M1010085  (Mar.  2,  2001) 
MI010086  (Mar.  2.  2001) 
MI010087  (Mar.  2,  2001) 
MI010089  (Mar.  2.2001) 
MI010090  (Mar.  2.  2001) 
MI010091  (Mar.  2.  2001) 
M1010092  (Mar.  2,  2001) 
MI010093  (Mar.  2.  2001) 
MI010094  (Mar.  2.  2001) 
MI010095  (Mar.  2.  2001) 
MI010096  (Mar.  2.  2001) 
MI010097  (Mar.  2.  2001) 
MI010105  (Mar.  2.  2001) 
Minnesota 

MNOlOOOl  (Mar.  2.  2001) 
MN010002  (Mar.  2.  2001) 
MN010005  (Mar.  2.  2001) 
MN010007  (Mar.  2.  2001) 
MN010008  (Mar.  2.  2001) 
MN010012  (Mar.  2.  2001) 
MN010G15  (Mar.  2,  2001) 
MN010027  (Mar.  2.  2001) 
MN010031  (Mar.  2.  2001) 
MN010O35  (Mar.  2.2001) 
MN010039  (Mar.  2.  2001) 
MN010051  (Mar.  2.  2001) 
MN010061  (Mar.  2.  2001) 
MN010062  (Mar.  2.  2001) 

Volume  V 

None 

Volume  VI 

Alaska 


AKOlOOOl  (Mar.  2,  2001) 
AK010002  (Mar.  2.  2001) 
AK010006  (Mar.  2.  2001) 

Idaho 

ID010003  (Mar.  2.  2001) 

Oregon 

OROlOOOl  (Mar.  2.  2001) 

Washington 

WAOlOOOl  (Mar.  2,  2001) 
WA010002  (Mar.  2,  2001) 
WA010003  (Mar.  2,  2001) 
WA010006  (Mar.  2,  2001) 
WA010007  (Mar.  2,  2001) 
WAOIOOIO  (Mar.  2,  2001) 


Volume  VII 

California 
CA010004 
CA010009 
CA010028 
CA010029 
CA010030 
CA010031 
CA010034 
CA010037 
CA010041 


(Mar.  2, 
(Mar.  2, 
(Mar.  2, 
(Mar.  2, 
(Mar.  2, 
(Mar.  2, 
(Mar.  2 
(Mar.  2 
(Mar.  2 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


General  Wage  Deterniination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon 
Online  Service 

{http://davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  if  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
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includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  IX],  this  11th  day  of 
October,  2001. 

Carl  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  01-26039  Filed  10-18-01;  8:45  am] 
BILUNG  CODE  4S10-27-H 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  HeaMi  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  in  Part  Petitions  for 
Modification 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Notice  of  affirmative  decisions 
issued  by  the  administrators  for  coal 
mine  safety  and  health  and  metal  and 
nonmetal  mine  safety  and  health  on 
petitions  for  modification  of  the 
application  of  existing  safety  standards. 


SUMMARY:  Under  section  101  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  (Secretary) 
may  allow  the  modification  of  the 
application  of  an  existing  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Final  decisions  on  these  petitions  are 
based  upon  the  petitioner's  statements, 
comments  and  information  submitted 
by  interested  persons,  and  a  field 
investigation  of  the  conditions  at  the 
mine.  MSHA,  as  designee  of  the 
Secretary,  has  granted  or  partially 
granted  the  requests  for  modification 
listed  below.  In  some  instances,  the 
decisions  are  conditioned  upon 
compliance  with  stipulations  stated  in 
the  decision.  The  term  "FR  Notice" 
appears  in  the  list  of  affirmative 
decisions  below.  The  term  refers  to  the 
Federal  Register  volume  and  page 
where  MSHA  published  a  notice  of  the 
filing  of  the  petition  for  modification. 
FOB  FURTHER  INFORMATION  CONTACT: 
Petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards. 
Regulations,  and  Variances.  MSHA. 
Room  627.  4015  Wilson  Boulevard. 


Arlington,  Virginia  22203.  Contact 
Barbara  Barron  at  703-235-1910. 

Dated  at  Arlii^ton,  Virginia,  this  11th  day 
of  October,  2001. 
David  L.  Meyer, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification  ' 

Docket  No.:  M-2001-002-C. 
FR  Notice:  66  FR  18658. 
Petitioner:  Kentucky  May  Mining. 
Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  fit>m  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  m'bthod  for  the 
Genesis  Mine.  MSHA  grants  the  petition 
for  modification  the  Genesis  Mine  with 
conditions. 
Docket  No.:  M-2001-003-C. 
FR  Notice:  66  FR  18658. 
Petitioner:  Eagle  Coal  Company,  Inc. 
Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configiuation  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  bom  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  18  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  18  Mine 
with  conditions. 
Docket  No.:  M-2001-004-C. 
FR  Notice:  66  FR  1 8658 . 
Petitioner:  Long  Fork  Development, 
Inc. 

Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  irom  their  receptacles 


during  normal  operation  of  the  battery 
.  equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  5  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  5  Mine  with 
conditions. 

Docket  No.:  M-2001-005-C. 

FR  NoUce:  66  FR  18658. 

Petitioner:  Taurus  Coal  Company,  Inc. 

Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  8  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  8  Mine  with 
conditions. 

Docket  No.:  M-2001-006-C. 
FR  Notice:  66  FR  18658. 
Petitioner:  Coalbure  Enterprises,  Inc. 
Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  1  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  1  Mine  with 
conditions. 

Docket  No.:  M-2001-007-C. 
FR  Notice:  66  FR  18659. 
Petitioner:  Beech  Fork  Processing,  Inc. 
Jiegulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  3  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  3  Mine  with 
conditions. 
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Docket  No.:  M-2001-008-C. 
FB  NoUce:  66  FR  18659. 
Petitioner:  Beech  Fork  Processing,  Inc. 
Regulation  Affected:  30  CFR  75.503 
(18.41(0  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  2  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  2  Mine  with 
conditions. 
Docket  No.:  M-2001-009-<:. 
FR  Notice:  66  FR  18659. 
Petitioner:  Eagle  Coal  Company,  Inc. 
Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
No.  7  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  7  Mine  with 
conditions. 

Docket  No.:  M-2001-013-C. 
FR  Notice:  66  FR  28932. 
Petitioner:  Big  Ridge.  Inc. 
Regulation  Affected:  30  CFR  75.503 
18.41(f)of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
Willow  Lake  Portal  Mine.  MSHA  grants 
the  petition  for  modification  for  the 
Willow  Lake  Portal  Mine  with 
conditions. 

Docket  No.:  M-2001-016-C. 
FH  Notice:  66  FR  28932. 
Petitioner:  Goodin  Creek  Contracting, 
Inc. 


Regulation  Affected:  30  CFR  75.342. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  hand-held 
continuous  multi-gas  detector,  which 
detects  oxygen,  methane,  and  carbon 
monoxide,  in  lieu  of  a  machine 
mounted  methane  monitor  for  the  three 
wheel  tractors  (Mescher  tractors).  This 
is  considered  an  acceptable  alternative 
method  for  the  Goodin  Creek  #2  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Goodin  Creek  #2 
Mine  with  conditions. 

Docket  No.:  M-2001-028-C. 
FR  Notice:  66  FR  30232. 
Petitioner:  DLR  Mining,  Inc. 
Regulation  Affected:  30  CFR  75.1100- 
2(e)(2). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  two  (2)  fire 
extinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacity  at  all 
temporary  electrical  instkllations 
instead  of  using  240  pounds  of  rock 
dust.  This  is  considered  an  acceptable 
ahemative  method  for  the  Nolo  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Nolo  Mine  with 
conditions. 

Docket  No.:  M-2001-033-C. 
FR  Notice:  66  FR  30232. 
Petitioner:  American  Energy 
Corporation. 
Regulation  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  air  coursed  through 
belt  haulage  entries  to  ventilate  active 
working  places.  This  is  considered  an 
acceptable  alternative  method  for  the 
Century  Mine.  MSHA  grants  the  petition 
for  modification  for  the  Century  Mine 
with  conditions. 

Docket  No.:  M-2001-038-C. 
FR  Notice:  66  FR  30233. 
Petitioner:  Faith  Coal  Sales,  Inc. 
Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  Heu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  amd  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
White  Star  No.  1  Mine.  MSHA  grants 
the  petition  for  modification  for  the 
White  Star  No.  1  Mine  with  conditions. 
Docket  No.:  M-2001-042-C. 
FR  Notice:  66  FR  30234. 
Petitioner:  Branham  &  Baker 
Underground  Corp. 

Regulation  Affected:  30  CFR  75.503 
(18.41(0  of  part  18). 


Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  in  lieu  of  a  padlock  with 
its  fastening  configuration  to  secure 
plugs  and  electrical  type  connectors  to 
batteries  and  to  the  permissible  mobile 
powered  equipment  the  batteries  serve 
to  prevent  accidental  separation  of  the 
battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  This  is  considered  an 
acceptable  alternative  method  for  the 
Mine  No.  2B,  Mine  No.  10,  Mine  No.  15, 
and  Mine  No.  22.  MSHA  grants  the 
petition  for  modification  for  the  Mine 
No.  2B,  Mine  No.  10,  Mine  No.  15,  and 
Mine  No.  22  with  conditions. 
Docket  No.:  M-2000-008-C. 
FfliVofice;  65  FR  10563. 
Petitioner:  Island  Creek  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1100- 
2(b). 

Summaiy  of  Findings:  Petitioner's 
proposal  is  to  install  a  waterline  in  an 
entry  adjacent  to  the  conveyor  belt  entry 
on  retreating  longwalls  equipped  with 
fire  hydrants  spaced  no  more  them  310 
feet  apart  instead  of  the  current 
operating  procedures  granted  under  a 
previous  petition  for  modification  (M- 
94-68-C)  allowing  for  hydrants  to  be 
spaced  no  more  than  270  feet  apart  in 
these  entries.  This  is  considered  an 
acceptable  alternative  method  for  the 
VP-8  Mine.  MSHA  grants  the  petition 
for  modification  for  the  VP-8  Mine  with 
conditions. 

Docket  No.:  M-2000-015-C. 
FR  Notice:  65  FR  16966. 
Petitioner:  RAG  Cumberland 
Resources,  LP. 

Regulation  Affected:  30  CFR  75.503 
(Schedule  2G,  §  18.35). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  1 ,000  foot  trailing 
cable  on  full-face  continuous  miners 
and  other  face  equipment  during 
development  mining.  This  is  considered 
an  acceptable  alternative  method  for  the 
Cumberland  Mine.  MSHA  grants  the 
petition  for  modification  for  the 
Cumberland  Mine  with  conditions. 
Docket  No.:  M-2000-018-C. 
FR  Notice:  65  FR  16966. 
Petitioner:  FKZ  Coal,  Inc. 
Regulation  Affected:  30  CFR 
75.1200(d)  and  (i). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  cross-sections  instead 
of  contour  lines  through  the  intake 
slope,  at  locations  of  rock  tuimel 
connections  between  veins,  and  at  1,000 
foot  intervals  of  advance  from  the  intake 
slope;  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  wiUiin  100  feet  of  the 


vein  being  mined  except  when  veins  are 
interconnected  to  other  veins  beyond 
the  100- foot  limit  through  rock  tunnels. 
This  is  considered  an  acceptable 
alternative  method  for  the  Mercury  No. 
1  Slope  Mine.  MSHA  grants  the  petition 
for  modification  for  the  No.  1  Slope 
Mine  with  conditions. 

Docket  No.:  M-2000-031-C. 

FR  Notice:  65  FR  31611. 

Petitioner:  Genwal  Resources.  Inc. 

Regulation  Affected:  30  CFR 
75.500(b). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  non-permissible  low- 
voltage  or  battery  powered  electronic 
testing  and  diagnostic  equipment  such 
as  lap  top  computers,  oscilloscopes, 
vibration  analysis  machines,  cable  fault 
detectors,  point  temperature  probes, 
infi-ared  temperature  devices  and 
recorders,  pressure  and  flow 
measurement  devices,  signal  analyzer 
devices  ultrasonic  thickness  gauges, 
electronic  component  testers,  electronic 
tachometers  and  battery  operated  drills, 
in  or  inby  the  last  open  crosscut.  This 
is  considered  an  acceptable  alternative 
method  for  the  Crandall  Canyon  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Crandall  Canyon 
Mine  with  conditions. 

Docket  No.:  M-2000-033-C. 

FR  Notice:  65  FR  31612. 

Petitioner:  Sidney  Coal  Company.  Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  4,160-volt  longwall 
face  equipment,  and  submit  proposed 
revisions  for  its  approved  Part  48 
training  plans  to  the  District  Manager 
that  would  specify  initial  and  reft-esher 
training.  This  is  considered  an 
acceptable  alternative  method  for  the 
Rockhouse  Energy  Mining  Company 
Mine  No.  1.  MSHA  grants  the  petition 
for  modification  for  the  Rockhouse 
Energy  Mining  Company.  Mine  No.  1 
with  conditions. 

Docket  No.:  M-2000-043-C. 

FR  Notice:  65  FR  31610. 

Petitioner:  Elk  Run  Coal  Company, 
Inc. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  continuous  mining 
machines  with  nominal  voltage  of  the 
power  circuits  not  to  exceed  2.300  volts 
in  its  March  29.  2000.  petition  for 
modification.  The  petitioner  amended 
its  petition  for  modification  in  May 
2000  and  requested  the  stipulations  to 
be  changed  to  use  2,400-volt  high- 
voltage  continuous  mining  machines. 
This  is  considered  an  acceptable 
alternative  method  for  the  Castle  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  2,400-voh 
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continuous  miner(s)  used  at  the  Castle 
Mine  with  conditions. 

Docket  No.:  M-2000-045-C. 

FR  Notice:  65  FR  31611. 

Petitioner:  Roberts  Bros.  Coal 
Company. 

Regulation  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  200KW,  480-voh, 
diesel  powered  generator  set  with  an 
approved  diesel  drive  engine  to  move 
equipment  in  and  out  of  the  mine  and 
to  perform  rehabilitation  work  in  areas 
outby  section  loading  points.  This  is 
considered  an  acceptable  alternative 
method  for  the  Cardinal  #2  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Cardinal  #2  Mine 
with  conditions. 

Docket  No.:  M-2000-04 7-C 

FRNo//ce;  65  FR  40141. 

Petitioner:  Bowie  Resources.  Ltd. 

Regulation  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  460KW,  480-volt. 
wye  connected  diesel  powered 
generator  for  utility  power  and  to  move 
electrically  powered  mining  equipment 
throughout  the  mine.  This  is  considered 
an  acceptable  alternative  method  for  the 
Bowie  Mine.  MSHA  grants  the  petition 
for  modification  for  the  Bowie  Mine 
with  conditions. 

Docket  No. :  M-20O0-O55-C. 

FR  Notice:  65  FR  40142. 

Petitioner:  RAG  Cumberland 
Resources  LP. 

Regulation  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  request  that  Item  29  of  its 
previously  granted  petition  for 
modification  (M-92-99-C).  be  amended 
to  allow  the  widths  and  lengths  of  its 
panels  to  be  increased;  and  that  Item  31 
be  amended  to  allow  a  primary 
escapeway  maintained  in  accordance 
with  30  CFR  75.380  be  provided  on  the 
headgate  end  of  all  longwall  panels. 
This  is  considered  an  acceptable 
alternative  method  for  the  Cumberland 
Mine.  MSHA  grants  the  petition  for 
modification  for  the  Cumberland  Mine 
with  conditions. 

Docket  No.:  M-200O-O88-C. 

FR  Notice:  65  FR  49017. 

Petitioner:  Elk  Run  Coal  Company. 
Inc. 

Regulation  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  and  mine  through  oil 
and  gas  wells.  This  is  considered  an 
acceptable  alternative  method  for  the 
White  Knight  Mine.  MSHA  grants  the 
petition  for  modification  for  mining 
through  or  near  (whenever  the  safety 
barrier  diameter  is  reduced  to  a  distance 
less  than  the  District  Manager  would 
approve  pursuant  to  §  75.1700)  plugged 


oil  or  gas  wells  penetrating  the 
Powellton  Coal  Seam  and  other 
mineable  coal  seams  using  continuous 
mining  methods  for  the  White  Knight 
Mine  with  conditions. 

Docket  No.:  M-2000-089-C. 

FR  Notice:  65  FR  4901 7. 

Petitioner:  Elk  Run  Coal  Company. 
Inc. 

Regulation  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  and  mine  through  oil 
and  gas  wells.  This  is  considered  an 
acceptable  alternative  method  for  the 
Castle  Mine.  MSHA  grants  the  petition 
for  modification  for  mining  through  or 
near  (whenever  the  safety  barrier 
diameter  is  reduced  to  a  distance  less 
than  the  District  Manager  would 
approve  pursuant  to  §  75.1700)  plugged 
oil  or  gas  wells  penetrating  the 
Powellton  Coal  Seam  and  other 
mineable  coal  seams  using  continuous 
mining  methods  for  the  Castle  Mine 
with  conditions. 

Docket  No.:  M-2000-090-C. 

FRNofice.  65  FR  49018. 

Petitioner:  Elk  Run  Coal  Company. 
Inc. 

Regulation  Affected:  30  CFR  75.350. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  air  that  is  coursed 
through  belt  haulage  entries  to  ventilate 
active  working  places  and  install  a  low- 
level  carbon  monoxide  detection  system 
as  an  early  warning  fire  detection 
system  in  all  belt  entries  at  certain 
locations.  This  is  considered  an 
acceptable  alternative  method  for  the 
Castle  Mine.  MSHA  grants  the  petition 
for  modification  for  the  Castle  Mine 
with  conditions. 

Docket  No.:  M-200O-O91-C. 

FR  Notice:  65  FR  49018. 

Petitioner:  Freeman  United  Coal 
Mining  Company. 

Regulation  Affected:  30  CFR 
75.1909(b)(6). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  diesel-grader 
without  fi^nt  wheel  brakes,  limit  the 
diesel-grader  speed  to  a  maximum 
speed  of  10  miles  per  hour,  lower  the 
grader  blade  (mold  board)  to  increase 
stopping  capability  in  emergencies,  and 
provide  training  for  the  grader  operators 
on  how  to  recognize  appropriate  levels 
of  speed  for  different  road  and  slope 
conditions.  This  is  considered  an 
acceptable  alternative  method  for  the 
Crown  HI  Mine.  MSHA  grants  the 
petition  for  modification  for  the  Crown 
III  Mine  with  conditions. 

Docket  No.:  M-2000-094-C. 
FR  Notice:  65  FR  49018. 
Petitioner:  Elk  Run  Coal  Company. 
Inc. 
Regulation  Affected:  30  CFR  75.1002. 
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Summary  of  Findings:  Petitioner's 
proposal  is  to  use  high-voltage  (4,160- 
volts)  longwall  mining  equipment  at  the 
face.  This  is  considered  an  acceptable 
alternative  method  for  the  Castle  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  Castle  Mine  with 
conditions. 

Docket  No.:  M-2000-095-C. 
FR  Notice:  65  FR  58818. 
Petitioner:  Blue  Mountain  Energy,  Inc. 
Regulation  Affected:  30  CFR 
75.1902(c)(2){i),  (ii),  (iii). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  store  the  temporary  diesel 
transportation  unit  (the  unit)  no  more 
than  5  cross-cuts  from  the  loading  point, 
or  projected  loading  point  during 
installation,  and  the  last  loading  point 
during  equipment  removal.  This  is 
considered  an  acceptable  alternative 
method  for  the  Deserado  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Deserado  Mine  with  conditions.  The 
petitioner  filed  a  petition  on  June  8, 
2000,  seeking  modification  of  30  CFR 
75.1902(2)(i),  (ii),  and  (iii).  On  October 
30,  2000,  the  petitioner  filed  an 
amended  petition  to  more  acciuately 
reflect  the  current  standard  30  CFR 
75.1902(c)(2)(i),  (ii)  and  (iii). 
Docket  No. :  M-2000-098-C. 
FR  Notice:  65  FR  58818. 
Petitioner:  Black  Beauty  Coal 
Company. 

Regulation  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  intake  air  off  the  belt 
and  neutral  entries  to  ventilate  working 
sections.  This  considered  an  acceptable 
alternative  method  for  the  Air  Quality 
#1  Mine.  MSHA  grants  the  petition  for 
modification  to  allow  air  coursed 
through  conveyor  belt  entries  to  be  used 
to  ventilate  working  places  for  the  Air 
Quality  #1  Mine  with  conditions. 
Docket  No.:  M-2000-099-<:. 
Ffl  Notice.  65  FR  58818. 
""     Petitioner:  San  Juan  Coal  Company. 
Regulation  Affected:  30  CFR 
75.500(d). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  non-permissible  low- 
voltage  or  battery  powered  electronic 
testing  and  diagnostic  equipment  such 
as  lap  top  computers,  oscilloscopes, 
vibration  analysis  machines,  cable  fault 
detectors,  point  temperature  probes, 
infrared  temperature  devices  and 
recorders,  pressure  and  flow 
measurement  devices,  signal  analyzer 
devices  ultrasonic  thickness  gauges, 
electronic  component  testers,  electronic 
tachometers  and  battery  operated  drills, 
"  in  or  inby  the  last  open  crosscut.  This 
is  considered  an  acceptable  alternative 
method  for  the  San  Juan  South  Mine 
and  the  San  Juan  Deep  Mine.  MSHA 


grants  the  petition  for  modification  for 
the  San  Juan  South  Mine  and  the  San 
Juan  Deep  Mine  with  conditions. 
Docket  No.:  M-2000-100-C. 
FR  Notice:  65  FR  58818. 
Petitioner:  Black  Beauty  Coal 
Company. 

Regulation  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  intake  air  off  the  belt 
and  neutral  entries  to  ventilate  working 
sections.  This  considered  an  acceptable 
alternative  method  for  the  Vermilion 
Grove  Mine.  MSHA  grants  the  petition 
for  modification  to  allow  air  coursed 
through  conveyor  belt  entries  to  be  used 
to  ventilate  working  places  for  the 
Vermilion  Grove  Mine  with  conditions. 
Docket  No.:  M-2000-101-C. 
FR  Notice:  65  FR  58818. 
Petitioner:  Genwal  Resources,  Inc. 
Regulation  Affected:  30  CFR  75.701. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  480-volt,  wye 
connected,  320  KW  portable  diesel 
powered  generator  for  utility  power  and 
to  move  electrically  powered  mining 
equipment  in  and  around  the  mine.  This 
is  considered  an  acceptable  alternative 
method  for  the  Crandall  Canyon  Mine. 
MSHA  grants  the  petition  for  the 
modification  480-voh,  three-phase, 
320KW  diesel  powered  generator  (DPG) 
set.  Serial  No.  31545,  used  to  supply 
power  to  a  400  KVA  autotransformer 
and  the  three-phase  480-  and  995-voh 
power  circuits  for  the  Crandall  Canyon 
Mine  with  conditions. 

Docket  No.:  M-200O-102-C. 
FR  Notice:  65  FR  58819. 
Petitioner:  Genwal  Resources,  Inc. 
Regulation  Affected:  30  CFR  75.901. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  480-volt,  wye 
connected,  320  KW  portable  diesel 
powered  generator  for  utility  power  and 
to  move  electrically  powered  mining 
equipment  in  and  around  the  mine.  This 
is  considered  an  acceptable  alternative 
method  for  the  Crandall  Canyon  Mine. 
MSHA  grants  the  petition  for  the 
modification  480-volt,  three-phase, 
320KW  diesel  powered  generator  (DPG) 
set,  Serial  No.  31545,  used  to  supply 
power  to  a  400  KVA  auto-transformer 
and  the  three-phase  480-  and  995-volt 
power  circuits  for  the  Crandall  Canyon 
Mine  with  conditions. 
Docket  No.:  M-2000-103-C. 
FR  Notice:  65  FR  58819. 
Petitioner:  West  Ridge  Resources.  Inc. 
Regulation  Affected:  30  CFR  75.701. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  480-volt,  wye 
connected,  320  KW  portable  diesel 
powered  generator  for  utility  power  and 
to  move  electrically  powered  mining 
equipment  in  and  around  the  mine.  This 


is  considered  an  acceptable  alternative 
method  for  the  West  Ridge  Mine.  MSHA 
grants  the  petition  for  the  modification 
480-volt,  three-phase,  320KW  diesel 
powered  generator  (DPG)  set.  Serial  No. 
31545.  used  to  supply  power  to  a  400 
KVA  auto-transformer  and  the  three- 
phase  480-  and  995-volt  power  circuits 
for  the  West  Ridge  Mine  with 
conditions. 

Docket  No. :  M-2000-1 05-C. 
FR  Notice:  65  FR  58819. 
Petitioner:  Gibson  Coimty  Coal,  LLC. 
Regulation  Affected:  30  CFR  75.1700. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  and  mine  through  oil 
and  gas  wells  using  specific  procedures 
listed  in  the  petition  for  modification. 
This  is  considered  an  acceptable 
alternative  method  for  the  Gibson  Mine. 
MSHA  grants  the  petition  for 
modification  for  mining  through  or  near 
(whenever  the  safety  barrier  diameter  is 
reduced  to  a  distance  less  than  the 
District  Manager  would  approve 
pursuant  to  §  75.1700)  plugged  oil  or  gas 
wells  penetrating  the  Kentucky  No.  9 
(Illinois  No.  5)  seam  and  other  mineable 
coal  seams  for  the  Gibson  Mine  with 
conditions. 
Docket  No. :  M-2000-1 06-C. 
FR  Notice:  65  FR  58819. 
Petitioner:  San  Juan  Coal  Company. 
Regulation  Affected:  30  CFR  75.1700. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  and  through  oil  and 
gas  wells  within  a  300  foot  diameter  of 
abandoned  oil  and  gas  wells  using  the 
specific  procedures  outlined  in  its 
petition  for  modification.  This  is 
considered  an  acceptable  alternative 
method  for  the  San  Juan  South  Mine 
and  the  San  Juan  Deep  Mine.  MSHA 
grants  the  petition  for  modification  for 
mining  through  or  near  (whenever  the 
safety  barrier  diameter  is  reduced  to  a 
distance  less  than  the  District  Manager 
would  approve  pursuant  to  §  75.1700) 
plugged  oil  or  gas  wells  penetrating  the 
Fruitland  No.  8  Coal  Seam  and  other 
mineable  coal  seams  for  the  San  Juan 
South  Mine  and  the  San  Juan  Deep 
Mine  with  conditions. 
Docket  No.:  M-20O0-107-C. 
FR  Notice:  65  FR  58819. 
Petitioner:  Sidney  Coal  Company,  Inc. 
Regulation  Affected:  30  CFR  75.1700. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  and  through  oil  and 
gas  wells  within  a  300  foot  diameter  of 
abandoned  oil  and  gas  wells  using  the 
specific  procedures  outlined  in  its 
petition  for  modification.  This  is 
considered  an  acceptable  alternative 
method  for  the  Rockhouse  Energy 
Mining  Company  Mine  No.  1.  MSHA 
grants  the  petition  for  modification  for 
mining  through  or  near  (whenever  the 


safety  barrier  diameter  is  reduced  to  a 
distance  less  than  the  District  Manager 
would  approve  pursuant  to  §  75.1700) 
plugged  oil  or  gas  wells  penetrating  the 
Cedar  Grove  Coal  Seam  and  other 
mineable  coal  seams  using  continuous 
miners,  conventional  mining  or 
longwall  mining  methods.  This  is 
considered  an  acceptable  alternative 
method  for  the  Rockhouse  Energy 
Mining  Company  Mine  No.  1.  MSHA 
grants  the  petition  for  modification  for 
the  Rockhouse  Energy  Mining  Company 
Mine  No.  1  with  conditions. 
Docket  No.:  M-2000-1 08-C. 
FR  Notice:  65  FR  588 1 9. 
Petitioner:  San  Juan  Coal  Company. 
Regulation  Affected:  30  CFR  75.1002- 
1(a). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  permissible  low- 
voltage  or  battery  powered  electronic 
testing  and  diagnostic  equipment  such 
as  lap  top  computers,  oscilloscopes, 
vibration  analysis  machines,  cable  fault 
detectors,  point  temperature  probes, 
infr'ared  temperature  devices  insulation 
testers  (meggers),  voltage,  current,  and 
power  measurement  devices,  signal 
analyzer  devices,  ultrasonic  thickness 
gauges,  electronic  component  testers, 
electronic  tachometers  and  may  use 
other  testing  and  diagnostic  equipment 
if  approved  by  the  District  Manager. 
This  is  considered  an  acceptable 
alternative  method  for  the  San  Juan 
South  Mine  and  San  Juan  Deep  Mine. 
MSHA  grants  the  petition  for 
modification  for  the  use  of  low-voltage 
or  battery-powered  non-permissible 
electronic  testing  and  diagnostic 
equipment  within  150  feet  of  pillar 
workings  for  the  San  Juan  South  Mine 
and  San  Juan  E)eep  Mine  with 
conditions. 
Docket  No. :  M-2000-1 1 7-C. 
FR  Notice:  65  FR  58820. 
Petitioner:  Genwal  Resources,  Inc. 
Regulation  Affected:  30  CFR  75.1002- 
1(a). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  nonpermissible  low- 
voltage  or  battery  powered  electronic 
testing  and  diagnostic  equipment  such 
as  lap  top  computers,  osci.ioscopes. 
vibration  analysis  machines,  cable  fault 
detectors,  point  temperature  probes, 
infrared  temperature  devices  and 
recorders,  pressures  and  flow 
measurement  devices,  signal  analyzer 
devices,  ultrasonic  thickness  gauges, 
electronic  component  testers,  electronic 
techometers,  inby  the  last  open  crosscut, 
and  may  use  other  equipment  approved 
by  the  District  Manager.  This  is 
considered  an  acceptable  alternative 
method  for  the  Crandall  Canyon  Mine. 
MSHA  grants  the  petition  for 
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modification  for  the  use  of  low-voltage 
or  battery-powered  nonpermissible 
equipment  with  150  feet  of  pillar,  under 
controlled  conditions  at  the  Crandall 
Canyon  Mine  with  conditions. 

Docket  No. :  M-2000-1 24-C. 

FR  Notice:  65  FR  64261. 

Petitioner:  Park  wood  Resources,  Inc. 

Regulation  Affected:  30  CFR  75.100- 
2(e)(2). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  two  (2)  fire 
extinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacity  at  all 
temporary  electrical  installations 
instead  of  using  240  pounds  of  rock 
dust.  This  is  considered  an  acceptable 
alternative  method  for  the  Parkwood 
Mine.  MSHA  grants  the  petition  for 
modification  for  the  temporary  electrical 
installations  provided  the  petitioner 
maintains  two  portable  fire 
extinguishers  having  at  least  the 
minimum  capacity  specified  for 
portable  fire  extinguisher  in  30  CFR 
75.1100-l(e)  at  each  of  the  temporary 
electrical  installations  at  the  Parkwood 
Mine  with  conditions. 

Docket  No.:  M-2000-1 29-C. 

FR  Notice:  65  FR  64261. 

Petitioner:  Girdner  Mining  Company, 
Inc. 

Regulation  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  hand-held 
continuous-duty  methane  and  oxygen 
indicators  on  three-wheel  tractors  with 
drag  bottom  buckets  used  to  load  and 
haul  coal  from  the  mine  face,  but 
approximately  20  percent  of  the  time 
they  are  also  used  to  haul  supplies  and 
as  a  mantrip  vehicle.  This  is  considered 
an  acceptable  alternative  method  for  the 
Mine  #1.  MSHA  grants  the  petition  for 
modification  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal  at  the 
Mine  #1  with  conditions. 
Docket  No.:  M-2000-1 38-C. 
FR  Notice:  65  FR  75973. 
Petitioner:  Black  Beauty  Coal 
Company. 

Regulation  Affected:  30  CFR  75.1002. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  high-voltage  (2,400- 
volt)  trailing  cables  inby  the  last  open 
crosscut  at  the  working  continuous 
miner  section(s)  g  equipment.  This  is 
considered  an  acceptable  alternative 
method  for  the  Riola  #1  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  2, 400- volt  continuous  miner(s)  at 
the  Riola  #1  Mine  with  conditions. 
Docket  No.:  M-2000-142-C. 
FR  Notice:  65  FR  64261 . 
Petitioner:  D  &  A  Resources.  Inc. 
Regulation  Affected:  30  CFR  75.503. 
Summary  of  Findings:  Petitioner's 
requests  is  for  the  Proposed  Decision 


and  Order  for  its  previously  granted 
petition  for  modification,  docket 
number  M-96-096-C.  be  amended  to 
allow  the  terms  and  conditions  to  be 
used  at  locations  other  than  the  No.  3 
bleeder  shaft  at  the  Emerald  Mine.  This 
is  considered  an  acceptable  alternative 
method  for  the  Emerald  Mine  #1.  MSHA 
grants  the  petition  for  modification  for 
the  submersible  pumps  installed  in  the 
No.  3  and  No.  4  bleeder  shafts  and  No. 
6  return  shafts  and  all  future  return  and/ 
or  bleeder  shafts  in  the  Emerald  Mine 
No.  1  with  conditions. 

Docket  No.:  M-2000-1 44-C. 
FR  Notice:  65  FR  75974. 
Petitioner:  McCoy  Elkhom  Coal  Corp. 
Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  permanently 
installed  spring-loaded  locking  device 
on  mobile  battery-powered  machines  in 
lieu  of  padlocks  to  prevent  the  battery 
plugs  from  accidentally  separating  horn 
their  receptacles,  and  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  This  is  considered  an 
acceptable  alternative  method  for  the 
Mine  No.  14.  Mine  No.  16,  Mine  No.  21. 
and  Smithfork  Mine  No.  1.  MSHA 
grants  the  petition  for  modification  for 
the  Mine  No.  14,  Mine  No.  16.  Mine  No. 
21.  and  Smithfork  Mine  No.  1  with 
conditions. 
Docket  No.:  M-200O-145-C. 
FR  Notice:  65  FR  75974. 
Petitioner:  Ohio  County  Coal 
Corporation. 

Regulation  Affected:  30  CFR  75.503 
(18.41(f)  of  part  18). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  spring-loaded 
device  with  specific  fastening 
characteristics  instead  of  a  padlock  to 
secure  plugs  and  electrical  type 
connectors  to  batteries  and  to  the 
permissible  mobile  powered  equipment 
the  batteries  serve,  to  prevent  battery 
plugs  from  accidentally  separating  from 
their  receptacles  during  normal 
operation  of  the  battery  equipment.  This 
is  considered  an  acceptable  alternative 
method  for  the  Freedom  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Freedom  Mine  with  conditions. 
Docket  No.:  M-2000-147-C. 
FR  Notice:  65  FK  75975. 
Pef/(;oner;  Gibson  Countv  Coal,  LLC. 
Regulation  Affected:  30  CFR  75.701. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  use  a  200  KW/250  KVA. 
480-volt,  diesel  powered  generator  set  to 
move  equipment  in  and  out  of  the 
mine(s)  and  to  move  equipment 
underground  in  emergency  situations. 
This  is  considered  an  acceptable 
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alternative  method  for  the  480-volt, 
three-phase,  200KW  diesel  powered 
generator  (DPG)set,  supplying  power  to 
a  250  KVA  three-phase  transformer  and 
three-phase  480-  and  993-volt  power 
circuits  at  the  Gibson  Mine.  MSHA 
grants  the  petition  for  modification  for 
the  Gibson  Mine  with  conditions. 
Docket  No.:  M-2000-150-C. 
FR  Notice:  65  PR  75975. 
Petitioner:  D  &  F  Deep  Mine  Buck 
Drift. 

Regulation  Affected:  30  CFR  75.1100- 
2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  is  to  use  two  (2)  fire 
extinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacity  at  all 
temporary  electrical  installations 
instead  of  using  240  pounds  of  rock 
dust.  This  is  considered  an  acceptable 
alternative  method  for  the  Buck  Drift 
Mine.  MSHA  grants  the  petition  for 
modification  for  the  Buck  Drift  Mine 
with  conditions.  i 

Docket  No.:  M-2000-153i-C. 
FR  Notice:  65  FR  75975.  1 
Petitioner:  Shamrock  Coal  Company. 
Regulation  Affected:  30  CFR  75.1700. 
Summary  of  Findings:  Petitioner's 
proposal  is  to  plug  and  mine  through  a 
plugged  oil  and  gas  the  well  located 
adjacent  to  longwall  gate  entries  and 
within  a  proposed  longwall  mining 
panel.  This  is  considered  an  acceptable 
alternative  method  for  the  Shamrock 
#18  Series  Mine.  MSHA  grants  the 
petition  for  modification  for  mining 
through  or  near  (whenever  the  safety 
barrier  diameter  is  reduced  to  a  distance 
less  than  the  District  Manager  would 
approve  pursuant  to  §  75.1700)  plugged 
_  oil  or  gas  wells  penetrating  the  hazard 
No.  4  Coal  Seam  and  other  mineable 
coal  seams  at  the  Shamrock  #18  Series 
Mine  with  conditions. 

IFR  Doc.  01-26327  Filed  10-18-01;  8:45  ami 
mXING  CODE  4S10-43-P    - 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SCIENCE  I 

Sunshine  Act  Meeting 

agency:  U.S.  National  Commission  on 
Libraries  and  Information  Science. 
ACTION:  Notice  of  meeting, 

summary:  The  U.S.  National 
Commission  on  Libraries  and 
Information  Science  is  holding  an  open 
business  meeting  to  discuss 
developments  affecting  the  Commission 
budget  and  the  appropriate  activities  for 
library  and  information  services  with 
regard  to  homeland  security. 


DATE  AND  TIME:  NCLIS  Business 
Meeting— October  26.  2001,  8:30  a.m.  to 
12  p.m. 

ADDRESSES:  Conference  Room,  NCLIS 
Office,  1110  Vermont  Avenue,  NW., 
Washington,  DC  20005. 

STATUS:  Open  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  Vlach,  Director,  Legislative  and 
Public  Affairs,  U.S.  National 
Commission  on  Libraries  and 
Information  Science,  1110  Vermont 
Avenue,  NW.,  Suite  820,  Washington, 
DC  20005,  e-mail  rvlach@nclis.gov,  fax 
202-606-9203  or  telephone  202-606- 
9200. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public,  subject  to 
space  availability.  To  make  special 
arrangements  for  physically  challenged 
persons,  contact  Rosalie  Vlach,  Director, 
Legislative  and  Public  Affairs,  1110 
Vermont  Avenue,  NW.,  Suite  820, 
Washington,  DC  20005,  e-mail 
rvlach@nclis.gov.  fax  202-606-9203  or 
telephone  202-606-9200. 

Dated:  October  17,  2001. 
Robert  S.  Willard. 
NCUS  Executive  Director.  ^ 
IFR  Doc.  01-26535  Filed  10-17-01;  12:23 
pm] 

BILUNG  CODE  7527-«S-P 


Dated:  October  1  6,  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-26439  Filed  10-18-01;  8:45  am] 
BILUNG  COOE  75S5-01-«I 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences  (BIO);  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Biological 
Sciences  (1110). 

Date  and  Time:  November  8.  2001;  8:30 
am.-5  p.m.  November  9,  2001;  8:30  a.m.-3 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA,  Room  1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Mary  E;  Clutter, 
Assistant  Director.  Biological  Sciences.  Room 
605,  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington.  VA  22230  Tel  No.: 
(703)  292-8400. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  The  Advisory 
Committee  for  BIO  provides  advice, 
recommendations,  and  oversight  concerning 
major  program  emphases,  directions,  and 
goals  for  the  resean:h-related  activities  of  the 
divisions  that  make  up  BIO. 

Agenda:  GPR\  Evaluation  and  Planning 
Discussion. 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources 

Date  and  Time:  November  7;  8:30  am-6:30 
pm.  November  8;  8:30  am-3  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  John  B.  Hunt,  Senior 
Liaison,  ACEHR,  Directorate  for  Education 
and  Human  Resources,  National  Science 
Foundation.  4201  Wilson  Boulevard,  Room 
805.  Arlington,  VA  22230,  703-292-8602. 

Summary  Minutes:  May  be  obtained  from 
contact  person  listed  above. 
■  Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  Education  and  Human  Resources. 

Agenda:  Discussion  of  FY  2001  programs 
of  the  Directorate  for  Education  and  Human 
Resources  and  planning  for  future  activities. 

Dated:  October  16,  2001. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  01-26438  Filed  10-18-01;  8:45  am) 

BILUNG  COOE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

NSB  Public  Service  Award  Committee; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  NSB  Public  Service  Award 
Committee)  (5195). 

Do/e/T/me;  Monday.  November  5,  2001, 11 
am-12:30  pm  EST  (teleconference  meeting). 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meeting:  C\osed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney. 
Executive  Secretary.  Room  1220.  National 
Science  Foundation.  4201  Wilson  Blvd. 
Arlington.  VA  22230.  Telephone:  703/292- 
8096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  NSB 
Public  Service  Award  recipients. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 


Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  October  16,  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-26432  Filed  10-18-01;  8:45  am] 
BILLING  COOE  7555-01-« 
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NATIONAL  SCIENCE  FOUNDATION 

Presidenf  s  Committee  on  ttte  National 
Medal  of  Science;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date/Time:  Tuesday,  November  27,  2001 
8:30  am-2  pm 

Place:  Room  370,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlinjjton, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Program  Manager,  Room  1220.  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  703/292- 
8096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  President  in  the 
selection  of  the  National  Medal  of  Science 
recipients. 

Agenda:'Yo  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosure  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated:  October  16.  2001. 
Susanne  Bolton, 
Committer  Management  Officer. 
[FR  Doc.  01-26433  Filed  10-18-01;  8:45  am] 
BtLLING  COOE  7S5»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  No.  50-186] 

University  of  Missouri— Columbia; 
University  of  Missouri— Columbia 
Research  Reactor;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Amended 
Facility  License  No.  R-103,  issued  to 
the  University  of  Missouri-Columbia 


(the  licensee),  for  operation  of  the 
University  of  Missouri-Columbia 
Research  Reactor  (MURK),  located  in 
Columbia,  Missouri. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Amended  Facility  License  No.  R-103  to 
change  the  license  expiration  date  from 
November  21,  2001,  to  October  11,  2006, 
to  recapture  the  construction  time 
between  the  issuance  date  of 
Construction  Permit  No.  CPRR-68 
(November  21, 1961)  and  issuance  of 
Facility  Operating  License  No.  R-103 
(October  11, 1966)  to  allow  a  40-year 
operating  license  term. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  December  27,  2000, 
as  supplemented  by  letters  dated  April 
12  and  June  6,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
recapture  the  time  spent  under  the 
construction  permit  to  allow  operation 
of  the  MURR  reactor  for  a  term  of  40 
years  from  the  date  of  issuance  of  the 
facility  license. 

Environmental  Impacts  of  the  Proposed 
Action 

The  MURR  is  located  on  a  7.5-acre  lot 
in  University  Research  Park,  about  one 
mile  (1.6  km)  southwest  of  the 
University  of  Missouri  main  campus  in 
Columbia,  Missouri.  MURR  is  a 
pressurized,  reflected,  light-water 
moderated  and  cooled  heterogeneous 
design  reactor.  The  reactor  is  fueled 
with  high-enriched,  aliuninum-clad, 
plate  type  fuel.  The  reactor  has  a 
maximum  steady-state  power  level  of  10 
Megawatts  thermal  [MW(t))  with  the 
reactor  core  located  in  a  pressure  vessel. 
The  reactor  pressure  vessel  is  located  in 
a  cylindrically  shaped  pool  and  is 
covered  by  about  23  feet  (7  m)  of  water 
during  operation  for  radiation  shielding. 
The  reactor  pool  is  surrounded  by  a 
biological  shield.  The  reactor  is  located 
within  a  containment  building. 

The  construction  permit  for  the 
facility  (CPRR-68)  was  issued  to  the 
University  of  Missouri  on  November  21, 
1961.  On  October  11,  1966,  Facility 
Operating  License  No.  R-103  was  issued 
to  the  University  with  a  maximum 
power  level  of  5  MW(t).  On  July  9,  1974, 
Amendment  No.  2  to  the  license  was 
issued  increasing  the  maximum 
operating  power  level  to  10  MW(t).  The 
facility  normally  operates  on  a  24-hour- 
a-day  schedule  with  a  shutdown  once  a 
week  for  refueling  and  maintenance. 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 


that  the  proposed  amendment  to  change 
the  expiration  date  of  the  facility  license 
to  recaptiire  time  between  construction 
and  operation  to  allow  for  a  40-year 
operating  license  term  will  not  result  in 
a  significant  increase  in  environmental 
impacts.  The  licensee  has  not  requested 
any  changes  to  the  facility  design  or 
operating  conditions  as  part  of  this 
amendment  request.  Data  from  the  last 
ten  years  of  operation  was  assessed  to 
determine  the  radiological  impact  of  the 
facility  on  the  environment. 

Environmental  surveys  are  periormed 
by  measuring  the  exposure  to  41 
thermolimiinescent  dosimeters  (TLDs) 
placed  on  and  off  site  at  various 
distances  and  directions  from  the 
facility.  The  results  of  this  monitoring 
for  all  TLDs  averaged  by  year  from  1991 
to  2000,  and  the  TLD  with  maximum 
exposure  (both  do  not  include  TLDs 
affected  by  shipping  operations)  is  as 
follows: 


Year 

Average 
(mrem/yr) 

Maximum 
(mrem/yr) 

2000 

1999  

-1.3 

13.5 

3.4 

9.2 

9.2 

14.6 

20.5 

18.1 

6.3 

4.4 

18.6 
435 
519 
348 
349 
442 
49  7 

1998 

1997  

1996 

1995 

1994  

1993 

282 
267 
27.3 

1992  

1991  

The  2000  average  is  slightly  negative 
due  to  the  inadvertent  exposure  of  a 
control  TLD. 

In  addition,  the  licensee  has 
calculated  the  dose  to  the  individual 
member  of  the  public  likely  to  receive 
the  highest  dose  from  air  emission  of 
radioactive  material  to  the  environment 
to  demonstrate  compliance  with  10  CFR 
20.1101(d).  This  regulation  provides  as 
low  as  is  reasonably  achievable  criteria 
for  air  emissions  which  must  result  in 
an  individual  member  of  the  public 
receiving  a  total  effective  dose 
equivalent  (TEDE)  of  less  than  10  mrem 
per  year.  The  results  of  calculations  for 
the  years  1991-2000,  is  as  follows: 


Year 

Dose 
(mrem/yr) 

2000  

08 

1999 

oa 

1998 

09 

1997 

07 

1996 

06 

1995 

07 

1994  

OS 

1993  

06 

1992  .' 

04 

1991  

0.4 
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These  doses  are  within  the  constraint 
on  air  emissions  of  10  mrem  per  year 
total  effective  dose  equivalent  in  10  CFR 
20.1101(d). 

The  radioactive  material  released 
from  the  facility  in  airborne  effluents  is 
given  as  follows: 


concentrations  met  regulatory 
requirements  found  in  Appendix  B 
Table  3  of  10  CFR  Part  20  in  accordance 
with  10  CFR  20.2003. 

Shipments  of  radioactive  waste  offsite 
for  disposal  at  approved  sites  were  as 
follows: 


Year 


2000 
1999 
1998 
1997 
1996 
1995 
1994 
19^ 
1992 
1991 


Curies  re- 
leased 
(Argon-41) 


Curies  re- 
leased 
(Total) 


982 
1137 
1134 
870 
739 
888 
385 
425 
475 
441 


Airborne  effluent  releases  from  the 
facility  consist  primarily  of  argon-41. 
This  is  characteristic  for  research 
reactors.  The  releases  from  the  facility 
met  the  average  concentration 
requirements  of  the  facility  technical 
specihcations.  The  increase  in  the 
amount  of  radioactive  effluents  reported 
released  between  1994  and  1995  was  the 
result  of  a  change  in  the  method  used 
by  the  licensee  to  sample  the  effluent. 
Prior  to  1995,  the  results  were  based  on 
the  analysis  of  a  daily  grab  sample. 
From  1995,  the  activity  released  was 
based  on  calculations  performed  on  data 
recorded  from  the  gas  chaimel  of  the 
exhaust  stack  radioactivity  monitor 
which  is  in  operation  24  hours  a  day. 
Analysis  of  continuous  data  provided 
better  accuracy  than  the  grab  sample 
method  that  only  measured  the 
radioactive  material  concentration  in 
the  airborne  effluent  once  per  day  at  the 
time  the  sample  was  taken. 

Liquid  effluent  releases  to  the  sanitary 
sewer  were  as  follows: 


Year 

Curies  re- 
leased 
(Hydrogen- 
3) 

Curies  Re- 
leased 
(Total) 

2000 

1999   

0.119B 
0.1670 
0.5901 
0.1460 
0.1487 
0.0818 
0.1089 
0.2574 
0.1711 
0.2094 

0.1420 
0.1740 

1998      

05980 

1997   

0.1510 

1996    

0.1560 

1995 

1994 

0.0900 
0.1270 

1993 

0.3160 

1992 

0.2150 

1991  

0.2580 

Liquid  effluent  releases  from  the 
facility  to  the  sanitary  sewer  consisted 
primarily  of  hydrogen-3.  The  licensee 
releases  liquid  effluent  only  to  the  . 
sanitary  sewer.  The  NRC  inspection 
program  confirmed  that  monthly 


Year 

Volume 
(cutHC  feet) 

Activity 
(mCi) 

2000 

1999 

1207.5 
565.0 
910.0 
420.0 
337.5 
0.0 
460.0 
392.0 

TV9.0 
772.5 

249 
281 

1998 

53 

1997  

1996 

404 
1409 

1995 

0 

1994  

1228 

1993 

1992  

1991  

60,105 
1924 
1146 

The  NRC  inspection  program 
confirmed  that  waste  shipments  met  the 
requirements  of  the  regulations  in  10 
CFR  Part  20  for  waste  disposal.  The 
licensee  did  not  ship  radioactive  waste 
offsite  in  1995. 

Shipments  to  return  spent  reactor  fuel 
to  the  Department  of  Energy  (DOE)  were 
as  follows: 


Year 


2000 
1999 
1998 
1997 
1996 
1995 
1994 
1993 
1992 
1991 


Shipments 


1 
2 
6 
4 
2 
4 
1 
3 
9 
0 


Eight  fuel  elements  are  in  each 
shipment.  The  fuel  is  returned  to  DOE 
facilities  at  the  Savaimah  River  Plant  in 
Aiken.  South  Carolina.  The  NRC 
inspection  program  confirmed  that  fuel 
shipments  met  NRC  and  Department  of 
Transportation  requirements  for  the 
shipment  of  radioactive  material. 

Radiological  releases  from  the  facility 
and  associated  doses  to  the  public  are 
within  regulatory  limits  or  facility 
technical  specifications  and  do  not  have 
a  significant  impact  on  human  health  or 
the  environment.  Monitoring  of 
radiation  levels  in  the  environment 
includes  soil,  vegetative,  and  water 
sampling  and  direct  radiation  readings. 
Results  of  the  monitoring  program  are 
reported  in  the  Reactor  Operations 
Annual  Report  and  indicate  that  the 
facility  does  not  have  a  significant 
impact  on  human  health  or  the 
environment.  Releases  of  radioactive 
material  from  the  facility  to  the 
environment  for  the  proposed 
construction  permit  recapture  period  are 


estimated  to  continue  at  levels  similar  to 
those  above,  which  are  well  within 
regulatory  limits. 

Occupational  doses  to  MURR  staff 
and  users  meet  the  regulatory 
requirements  found  in  10  CFR  part  20, 
subpart  C,  and  are  as  low  as  is 
reasonably  achievable.  No  changes  in 
reactor  operation  that  would  lead  to  an 
increase  in  occupational  dose  are 
expected  as  a  result  of  the  proposed 
action. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to 
impact  historic  properties.  The  facility 
uses  and  disposes  of  small  quantities  of 
chemicals  [e.g.,  up  to  about  5  gallons  (20 
liters)  per  year  of  hydrochloric  acid, 
nitric  acid,  aqua  regia  and  isopropyl 
alcohol]  in  research  laboratories.  These 
chemicals  are  disposed  of  in  compliance 
with  Environmental  Protection  Agency 
(EPA)  and  Missouri  Department  of 
Natural  Resources  requirements  by  the 
University  of  Missouri  Environmental 
Health  and  Safety  Department.  These 
chemical  forms  and  quantities  are 
-consistent  with  small  laboratory  use  at 
universities. 

The  quality  of  the  secondary  cooling 
water  is  maintained  using  two 
commercial  biocides,  a  corrosion 
inhibitor,  and  sulfuric  acid  (for  pH 
control).  These  chemicals  are  similar  to 
those  used  in  cooling  towers  for  the  air 
conditioning  systems  of  large  buildings 
and  enter  the  environment  by 
evaporation  from  the  tower  to  the  air 
and  by  blowdown  to  the  sanitary  sewer. 
About  105  gallons  (400  liters)  of  the  two 
biocides,  700  gallons  (2650  liters)  of 
corrosion  inhibitor,  and  4000  gallons 
(15,150  liters)  of  sulfuric  acid  are  used 
annually.  The  use  of  these  chemicals  is 
approved  by  EPA.  These  chemicals  are 
stored  in  a  manner  that  will  contain  the 
chemicals  in  the  event  of  material 
storage  container  failure.  The  use  and 
disposal  of  these  chemicals  will  not 
have  a  significant  impact  on  the 
environment.  The  proposed  action  will 
not  result  in  significant  increases  in  the 
use  of  these  chemicals. 

The  facility  uses  approximately  38 
million  gallons  of  water  annually.  The 
water  is  supplied  by  university  owned 
and  maintained  deep  wells  which 
provide  water  to  the  campus.  Most  of 
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the  water  (28  million  gallons)  is  used  in 
the  cooling  tower  with  the  majority  of 
the  water  lost  to  the  atmosphere  as 
water  vapor.  Wastewater  from  the 
facility  discharges  to  the  City  of 
Columbia  sewer  system  and  is  treated  at 
the  Columbia  Regional  Wastewater 
Treatment  Plant. 

The  Missouri  Department  of 
Conservation  has  determined  that  no 
Federal  or  State  listed  plants  or  animals 
are  known  to  occur  on  the  MURR  site, 
but  did  identify  two  species  in  the 
vicinity  of  the  project  site.  One  species, 
the  Topeka  Shiner,  is  listed  as 
endangered.  MURR  withdraws  a 
minimal  amount  of  groundwater  for 
reactor  operation,  has  no  major 
refurbishment  or  construction  activities 
planned,  and  will  have  no  significant 
change  in  the  types  or  amounts  of 
effluents  leaving  the  facility  as  a  result 
of  construction  permit  recapture. 
Therefore,  the  proposed  action  is  not 
expected  to  affect  aquatic  and  terrestrial 
biota.  The  staff  concludes  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  proposed 
action  would  result  in  expiration  of  the 
current  license  in  November  2001,  and 
the  commencement  of  decommissioning 
if  an  application  for  license  renewal  is 
not  made.  If  the  application  is  denied, 
it  is  expected  that  the  licensee  would 
apply  for  renewal  of  the  license.  With 
operation  under  the  proposed  action  or 
with  a  renewed  license  or  during  the 
evaluation  of  a  timely  renewal 
application,  the  environmental  impacts 
of  the  proposed  action  and  the 
alternative  are  similar. 

If  the  Commission  denied  the 
application  for  license  renewal,  facility 
operations  would  end  and 
decommissioning  would  be  required 
with  no  significant  impact  on  the 
environment.  The  enviroiunental 
impacts  of  the  proposed  action  and  this 
alternative  action  are  similar.  In 
addition,  the  benefits  of  education  and 
research  conducted  by  the  facility 
would  be  lost. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Hazards  Analysis 
Report  prepared  for  initial  licensing  of 


the  facility  and  the  power  upgrade  to  10 
MW(t). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  14,  2001,  the  staff 
consulted  with  the  Missouri  State 
official,  Mr.  Ron  Kucera,  Director  of 
Intergovernmental  Cooperation  and 
Special  Projects  of  the  Missouri 
Department  of  Natural  Resources, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments.  In  addition,  the  NRC 
determined  to  exercise  its  discretion  to 
circulate  an  Environmental  Assessment 
and  Finding  of  No  Significant  Impact  to 
the  public  for  a  30-day  comment  period 
in  response  to  a  request  from  the  State 
of  Missoiui  Department  of  Natural 
Resources.  The  Notice  of  "Request  for 
Public  Comment,  Envirorunental 
Assessment  and  Finding  of  No 
Significant  Impact"  appeared  in  the 
Federal  Register  on  August  1.  2001  (66 
FR  39803).  During  the  comment  period, 
the  staff  received  1 2  comment  letters. 
All  of  the  comments  have  been 
.  reviewed  by  the  NRC.  The  majority  of 
the  comments  received  related  to  the 
operation  of  the  reactor  and  other  issues 
not  related  to  the  EA  or  the  license 
amendment  request.  In  response  to 
comments  relevant  to  the  EA,  several 
changes  were  made  to  the  text  of  the  EA 
to  clarify  issues  raised  in  the  comments. 

A  "Discussion  of  Comments  Received 
on  the  Enviroiunental  Assessment  for 
the  University  of  Missouri-Columbia 
Construction  Permit  Recapture 
Amendment"  has  been  prepared  by  the 
NRC  staff.  This  document  contains  the 
NRC  staffs  discussion  and  response  to 
the  public  comments  relative  to  the  EA 
and  copies  of  the  comment  letters.  This 
document  has  accession  number 
MLOl  2850463.  Members  of  the  public 
may  view  the  document  by  using 
ADAMS  or  contacting  the  Public 
Dociunent  Room  staff  as  discussed 
below. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  27,  2000,  as 
supplemented  by  letter  dated  April  12 
and  June  6,  2001,  and  the  NRC  stafTs 
"Discussion  of  Comments  Received  on 
the  Environmental  Assessment  for  the 
University  of  Missouri-Columbia 


Construction  Permit  Recapture 
Amendment,"  which  are  available  for 
public  inspection,  and  can  be  copied  for 
a  fee,  at  the  U.S.  Nuclear  Regulatory 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  The  NRC 
maintains  an  Agencywide  Documents 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  fvfRC's  public  documents. 
These  documents  may  be  accessed 
through  the  NRC's  Public  Electronic 
Reading  Room  on  the  internet  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  have  problems 
in  accessing  the  documents  located  in 
ADAMS  may  contact  the  PDR  reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  at  pdi^rm:.gov. 

Dated  at  Rockville.  Mar\-land.  this  12th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Eugene  V.  Imbro, 

Acting  Chief.  Operational  Experience  and 
Non-Power  Reactors  Branch.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Dot.  01-26441  Filed  10-18-01:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271} 

Vermont  Yankee  Nuclear  Power  Corp; 
Vermont  Yankee  Nuclear  Power 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-28,  issued 
to  Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC.  the  licensee),  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  (Vermont 
Yankee)  located  in  Windham  County, 
Vermont.  Therefore,  as  required  by  10 
CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Pmposed  Action 

The  proposed  action  would  amend 
the  Facility  Operating  License  (FOL)  by 
deleting  obsolete  information,  correcting 
errors,  and  make  administrative  changes 
to  enhance  the  context  and  provide 

consistency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  April  23.  2001. 
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The  Need  for  the  Proposed  Action 

When  FOL  DPR-28  was  issued  to  the 
licensee  and  in  subsequent 
amendments,  the  NRC  staff  deemed 
certain  issues  essential  to  safety  and/or 
essential  to  meeting  certain  regulatory 
interests.  These  issues  were  imposed  as 
license  conditions  in  the  FOL.  Since  the 
unit  was  licensed  to  operate  in  the 
1970s,  most  of  these  license  conditions 
have  been  fulfilled  or  changed.  For  the 
license  conditions  that  have  been 
fulfilled,  the  licensee  proposed  to  have 
them  deleted  from  the  FOL.  The  license 
conditions  that  are  incorrect  or  need  to 
be  updated  are  being  changed. 

The  licensee  also  proposed  to  make 
changes  to  correct  administrative  errors 
such  as  words  misspelled  and  deleted 
documents  being  referenced  and  to 
provide  clarifying  information  such  as 
identifying  deleted  license  conditions 
with  the  applicable  amendment  number 
and  date  and  providing  consistent 
paragraph  identification. 

The  fire  protection  license  condition 
will  also  be  changed  to  reflect  an 
updated  list  of  applicable  NRC  safety 
evaluation  reports. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  is  no  significant 
environmental  impact  if  the  amendment 
is  granted.  No  changes  will  be  made  to 
the  design  and  licensing  basis,  and  the 
applicable  procedures  at  Vermont 
Yankee  will  remain  the  same.  Other 
than  the  administrative  changes,  no 
other  changes  will  be  made  to  the  FOL, 
including  the  Technical  Specifications. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  [voposed 
action. 

With  regard  to  potential      | 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in  the  Final 
Enviroimiental  Statement  for  Vermont 
Yankee  dated  July  1972. 

Agencies  and  Persons  Consulted 

On  August  6,  2001,  the  staff  consulted 
with  the  Vermont  State  official,  William 
Sherman  of  the  Department  of  Public 
Service,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  23,  2001.  Doounents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Dociunent  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  {first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
Component  on  the  NRC  web  site, 
http://www.nrc.gov  (Public  Electronic 
Reading  Room).  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209. 
301-415-4737  or  by  e-mail  at 
pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 

Robert  M.  Pulsifer, 

Project  Manager.  Section  2.  Project 
Directorate  /.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

jFR  Doc.  01-26443  Filed  10-18-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Industry  Consolidation  and 
Deregulation  Issues  Woriwhop 

agency:  Nuclear  Regidatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  will  conduct  a 
workshop  on  issues  related  to  nuclear 
power  industry  consolidation  and 
deregulation.  The  workshop  will  consist 
of  two  sessions.  Session  1,  "Nuclear 
Industry  Consolidation  Issues",  will  be 
held  from  8:30  a.m.  to  noon  on 
Thursday,  November  1,  2001.  The 
document  that  forms  the  basis  for 
discussion  for  this  session  is 
"Preliminary  Impact  Assessment  of 
Nuclear  Industry  Consolidation  on  NRC 
Oversight  (66  FR  34293,  June  27, 
2001)."  The  objectives  of  Session  1  are 
to  discuss  the  staff's  preliminary  impact 
assessment  and  stakeholder  comments 
on  the  assessments.  Session  1  will  be 
conducted  in  a  "round  table"  format 
with  discussions,  as  opposed  to 
presentations,  centered  on  selected 
focus  areas  related  to  nuclear  industry 
consolidation.  Suggested  focus  areas  are 
Plant  Operational  Safety,  Licensing, 
Inspection,  Enforcement  &  Assessment, 
Decommissioning,  Fuel  Cycle  Facilities, 
and  Financial-Related  Issues.  Other 
issues  of  concern  to  the  participants  will 
also  be  discussed.  A  detailed  agenda 
will  be  posted  on  the  NRC  website 
before  the  meeting.  Selected  staff  and 
invited  external  stakeholders  will  be 
seated  at  the  table  to  lead  the 
discussions,  but  comments  from  all 
attendees  will  be  entertained. 

Session  2,  "Effiects  of  Deregulation  on 
Safety — Research  Issues",  will  be  held 
from  1:00  p.m.  to  5:30  p.m.  on 
Thursday,  November  1,  and  from  8:00 
a.m.  to  3:30  p.m.  on  Friday,  November 
2.  The  dociunent  that  forms  the  basis  for 
discussion  for  this  session  is  "Effects  of 
Deregulation  on  Safety:  Implications 
Drawn  From  the  Aviation,  Rail,  and 
United  Kingdom  Nuclear  Power 
Industries".  (NUREG/CR-6735).  The 
primary  objective  of  Session  2  is  to 
recommend  a  research  agenda  for  NRC 
to  address  any  significant  issues  related 
to  deregulation  that  could  affect  nuclear 
power  plant  safety.  A  detailed  agenda 
will  be  posted  on  the  NRC  website 
before  the  meeting.  Subject  Matter 
Experts  who  have  studied  the  effects  of 
deregulation  on  safety  in  the  aviation, 
rail  and  United  Kingdom  nuclear  power 
industries,  and  invited  external 
stakeholders,  will  be  the  primary 
discussants,  however,  members  of  the 
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public  will  be  invited  to  participate  in 
the  discussions  as  time  permits. 

Both  workshop  sessions  will  be  open 
to  the  public  and  all  interested  parties 
may  attend.  All  persons  attending  will 
register  at  the  meeting. 
DATES:  November  1-2,  2001. 

ADDRESSES:  Nuclear  Regulatory 
Commission,  Two  White  Flint  North 
Building  (TWFN),  Auditorium,  11545 
Rockville  Pike,  Rockville,  Maryland. 

SCHEDULE: 
November  1,  8:30  a.m.  to  12:00  p.m.. 
Session  1 .  Agenda  items  include: 
Plant  Operational  Safety,  Licensing, 
Inspection,  Enforcement  & 
Assessment,  Decoounissioning, 
Fuel  Cycle  Facilities,  and  Financial- 
Related  Issues. 
November  1, 1:00  p.m.  to  5:30  p.m. 
Session  2.  Agenda  items  include: 
Identification,  definition,  and 
prioritization  of  potential  research 
issues. 
November  2,  8  a.m.  to  3:30  p.m. 
Session  2.  Agenda  items  include: 
Potential  research  methods  and 
research  agenda 
FOR  FURTHER  INFORMATION:  For  Session  1 
contact  Herbert  N.  Berkow,  Mail  Stop  O 
8  Hi 2,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  I^  20-555- 
0001;  Telephone  (301)  415-1485  and  E- 
mail  at  hnb@NRC.GOV.  For  Session  2, 
contact  Julius  J.  Persensky,  Mail  Stop  T 
10  F13A,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  Telephone  (301)  415-6759  and  E- 
mail  at  jjp2@NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  The 
primary  document  for  Session  1, 
"Preliminary  Impact  Assessment  of 
Nuclear  Industry  Consolidation  on  NRC 
Oversight  (for  comment)",  is  available 
electronically  by  visiting  NRC's  Home 
Page  (http://www.nrc.gov/NRC/ 
REACTOR/CONSOUMPACn. 

The  primary  document  for  Session  2, 
"Effects  of  Deregulation  on  Safety: 
Implications  Drawn  From  the  Aviation, 
Rail,  and  United  Kingdom  Nuclear 
Power  Industries",  (NUREG/CR-6735), 
is  available  electronically  by  visiting 
NRC's  Home  Page  {http://www.nrc.gov/ 
NRC/NUREGS/CR67351  You  may 
request  a  free  single  copy  of  NUREG/ 
CR-6735  by  writing  to:  Reproduction 
and  Distribution  Services  Section, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  E-mail: 
DISTRIBUTION@nrc.gov,  or  Facsimile: 
(301)  415-2289. 

The  NRC  is  accessible  to  the  Red  Line 
White  Flint  Metro  Station.  Visitor 


parking  near  the  NRC  buildings  is 
limited. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  October,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  L.  King, 

Director.  Division  of  Systems  Analysis  and 
Regulatory  Effectiveness,  Office  of  Nuclear 
Regulatory  Research. 

(FR  Doc.  01-26442  Filed  10-18-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  3  of  Regulatory  Guide  1.149, 
"Nuclear  Power  Plant  Simulation 
Facilities  for  Use  in  Operator  Training 
and  License  Examinations,"  describes 
methods  acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regidations 
associated  with  approval  or  acceptance 
of  a  simulation  facility  for  use  in  reactor 
operator  and  senior  operator  training 
and  NRC  license  examinations. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
conmients  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  ivww.nrc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
fi-ee  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301) 415-2289,  or  by 
e-mail  to  DISTRIBUTION@NRC.GOV. 
Issued  guides  may  also  be  purchased 
from  the  National  Technical  Information 
Service  on  a  standing  order  basis. 
Details  on  this  service  may  be  obtained 
by  writing  NTIS,  5285  Port  Royal  Road, 


Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  12th  day 
ofC)ctol)er2001. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thaduii, 
Director,  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  01-26440  Filed  1&-18-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44937;  RIe  No.  S7-24- 
89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Request  To  Extend  Temporary 
Effectiveness  of  Reporting  Plan  for 
Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submlttisd  by  the 
Nationai  Association  of  Securities 
Dealers,  Inc.,  the  Pacific  Exctumge, 
Inc.,  and  the  American,  Boston, 
Chicago,  Philadelphia,  and  Cincinnati 
Stock  Exchanges 

October  15,2001. 

L  IntToduction 

On  October  12,  2001,  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE")  on  behalf 
of  itself  and  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the 
American  Stock  Exchange  LLC,  the 
Boston  Stock  Exchange,  Inc..  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"),  Pacific  Exchange.  Inc. 
("PCX"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  (hereinafter 
referred  to  as  the  "Participants") ' 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposal  to  extend  the 
operation  of  the  Plan  ^  for  Nasdaq/ 


■  The  CSE  was  elected  as  chair  of  the  Operating 
Committee  for  the  joint  Self-Regulatory 
Organization  Plan  Governing  the  (k>ll<!ction. 
Consolidation  and  DisscminHtion  of  Quotation  and 
Transaction  Information  for  Exchange-Listed 
Nasdaq/National  Market  System  Smurities  and  for 
Nasdaq/National  Market  S)'slem  Securities  Traded 
un  Exchanges  on  an  Unlisted  Trading  Privileges 
Basis  ("Plan")  by  the  Participants. 

=  Scf  letter  from  )efTrey  T.  Brown.  Vit*  President 
Regulation  and  C>eneral  Counsel.  CSE.  to  Jonathan 
G.  Katz.  .SMiretary.  SEC.  dalc<l  October  10.  2001 
("October  2001  Extension  Ri-quest").  The 
signatories  to  the  Plan  are  the  Participants  for 
purposes  of  this  release.  On  October  12.  2(X)1.  CSE 
also  submitted  an  amendment  to  the  ()i:tnbi?r  2001 
Extension  Request  to  include  Amex  a.s  a  Participant. 
See  letter  from  jefT  T.  Brown.  Vice  President 

Continued 
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NatioDctl  Market  ("Nasdaq/NM") 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis. '  The  October 
2001  Extension  Request  would  extend 
the  effectiveness  of  the  Plan  through 
November  19,  2001  and  also  would 
extend  certain  exemptive  relief  as 
described  below.  The  October  2001 
Extension  Request  does  not  seek 
permanent  approval  of  the  Plan  because 
the  Participants  currently  are 
negotiating  certain  amendments  to  the 
Plan  for  which  they  will  seek  approval 
in  the  future.'' 


n.  Background 

The  Plan  governs  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
piusuant  to  a  grant  of  UTP.^  The 
Commission  originally  approved  the 
Plan  on  a  pilot  basis  on  June  26,  1990.*^ 
The  parties  did  not  begin  trading  until 
July  12,  1993;  accordingly,  the  pilot 
period  commenced  on  July  12. 1993. 
The  Plan  has  since  been  in  operation  on 
an  extended  pilot  basis.^ 


Regulation  and  General  Counsel.  CSE.  to  (onathan 
G.  Katz.  Secretary.  SEC,  dated  October  12,  2001. 

^Section  12  of  the  Securities  Exchange  Act  of 
1934  ("Act")  generally  requires  an  exchange  to 
trade  only  those  securities  that  the  exchange  lists, 
except  that  Section  12(f)  of  the  Act  permits  unlisted 
trading  privileges  ("UTP")  under  certain 
circumstances.  For  example.  Section  12(f)  of  the 
Act.  among  other  things,  permits,  exchanges  to 
trade  certain  securities  that  are  traded  over-the- 
counter  ("OTC/UTP"),  but  only  puisuant  to  a 
Commission  order  or  rule.  The  present  order  fulfills 
this  Section  12(f)  requirement.  For  a  more  complete 
discussion  of  the  Section  12(f)  requirement,  see 
November  1995  Extension  Order,  infra  note  7. 

'*  In  accordance  with  the  Commission's  statements 
in  its  order  approving  the  establishment  of  the 
Nasdaq  Order  Display  Facility  and  Order  &)llnctor 
Facility  ("SuperMontage").  (he  Participants 
represent  that  they  are  revising  the  Plan.  See 
Securities  Exchange  Act  Release  No.  43863  (January 
19,  2001)  66  FR  8020  (lanuary  26.  2001).  As  the  first 
step,  the  Participants  submitted  the  12th 
amendment  to  the  Plan  ("12th  Amendment")  on 
August  30.  2001.  which  was  published  for  comment 
in  the  Federal  Register  on  October  2.  2001.  See 
Securities  Exchange  Act  Release  No.  44882 
(September  20.  2001).  66  FR  50226.  The  revised 
revenue  sharing  section  of  the  Plan  was  approved 
by  the  Commission  on  a  temporary  basis. 

'i  Sep  Section  12(f)(2)  of  the  Act.  IS  IJ.S.C. 
78J(0(2). 

■•Sep  Securities  Exchange  Act  Release  No.  28146. 
55  FR  27917  duly  6.  1990)  (-1990  Plan  Approval 
Order") 

^  See  Securities  Exchange  Act  Refease  Nos.  34371 
duly  13.  1994).  59  FR  37103  (|ulv  20.  1994);  35221 
(January  11.  1995).  60  FR  3886  (|anuarv  19.  1995); 
36102  (August  14.  1995).  60  FR  43626  (August  22. 
1995).  36226  (.September  13.  1995).  60  FR  49029 
(September  21.  1W>5):  36368  (October  13.  1995):  60 
FR  54091  (October  19.  1995);  36481  (November  13. 
1995).  60  FR  581 19  (November  24.  1995) 
(  "November  1995  Extension  Order ');  36589 
(December  13.  1995).  60  FR  65696  (December  20. 
1995):  36650  (Decemlier  28.  1995).  (1  FR  358 
(January  4.  1996):  36934  (Marth  6,  1996).  61  FR 
10408  (March  13.  1996);  36985  (March  18.  1996), 


m.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants,  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others,  of 
quotation  and  transaction  information 
in  "eligible  securities."  "  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Reporting  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  Access; 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  of 
Frequency  of  Proposed  Evaluation; 
Written  Understandings  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer  ("BBO");  Dispute 
Resolution;  and  Method  of 
Determination  and  Imposition,  and 
Amount  of  Fees  and  Charges.^ 


61  FR  12122  (March  25.  1996);  37689  (September 
16.  1996).  61  FR  50058  (September  24.  1996):  37772 
(October  1.  1996).  61  FR  52980  (October  9.  1996): 
38457  (March  31.  1997).  62  FR  16880  (April  8. 
1997);  38794  (June  30.  1997)  62  FR  36586  (July  8. 
1997);  39505  (December  31.  1997)  63  FR  1515 
(January  9,  1998);  40151  (July  1.  1998)  63  FR  36979 
(July  8.  1998);  40896  (December  31.  1998).  64  FR 
1834  (January  12,  1999);  41392  (May  12.  1999).  64 
FR  27839  (May  21.  1999)  ("May  1999  Approval 
Order  ■);  42268  (December  23,  1999),  65  FR  1202 
(January  6,  2000):  43005  (June  30,  2000):  65  FR 
42411  (July  10.  2000);  44099  (March  23.  2001).  66 
FR  17457  (March  30.  2001):  44348  (May  24,  2001). 
66  FR  29610  (May  31,  2001):  44552  (July  13,  2001), 
66  FR  37712  (July  19,  2001);  44694  (August  14, 
2001),  66  FR  43598  (August  20.  2001);  and  44804 
(September  17.  2001).  66  FR  48299  (September  19., 
2001). 

"Currently,  the  Plan  defines  "eligible  security'"  as 
any  Nasdaq/NM  security  as  to  which  UTP  have 
been  granted  to  a  national  securities  exchange 
pursuant  to  Section  12(f)  of  the  Act  or  that  is  listed 
on  a  national  securities  exchange.  On  May  12.  1999. 
in  response  to  a  request  from  the  CHX,  the 
Commission  expanded  the  number  of  eligible 
Nasdaq/NM  securities  that  mav.be  traded  by  the 
CHX  pursuant  to  the  Plan  from  500  to  lOOo!  See 
May  1999  Approval  Order,  supra  note  7.  On 
November  9.  2000.  the  Commission  noticed  and 
requested  comment  on  a  proposal  by  the  JK^X  to 
expand  the  maximum  number  of  securities  eligible 
to  trade  to  include  all  Nasdaq/NM  securities.  .See 
Securities  Exchange  Act  Release  No.  43545,  65  FR 
69581  (November  17.  2000).  The  Participants  have 
proposed  to  amend  the  deFmition  of  "eligible 
security'"  to  include  Nasdaq  SmallCap  securities. 
See  12th  Amendment,  supra  note  4. 

'•The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  Filing,  which  is  available 
for  inspection  and  copying  in  the  Commission's 
Public  Reference  Room.  In  addition,  the 
Commission  published  the  Plan  in  its  entirety  as 
proposed  to  be  amended  by  12th  Amendment.  See 
12th  Amendment,  supra  note.  4. 


IV.  Exemptive  Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis,  the  Commission 
granted  an  exemption  to  vendors  from 
Rule  llAcl-2  '"  under  the  Act  regarding 
the  calculation  of  the  BBO. '  i  In  the 
October  2001  Extension  Request,  the 
Participants  ask  that  the  Commission 
grant  an  extension  of  the  exemptive 
relief  described  above  to  vendors  until 
the  BBO  calculation  issue  is  fully 
resolved. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  The  Cominission  continues  to 
solicit  comments  regarding  the  BBO 
calculation,  the  trade-through  rule  and 
any  issues  presented  by  changes 
occurring  in  the  market  place.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposal 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposal  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
All  submissions  should  refer  to  File  No. 
S7-24-89  and  should  be  submitted  by 
November  9,  2001. 

VI.  Discussion 

The  Commission  finds  that  an 
extension  of  temporary  approval  of  the 
operation  of  the  Plan,  as  amended, 
through  November  19,  2001,  is 
appropriate  and  in  furtherance  of 
Section  llA  '^  of  the  Act.'^  The 
Commission  had  previously  stated  that 
a  revised  Plan  must  be  filed  with  the 
Commission  by  July  19,  2001,  or  the 


'"17CFR240.11Acl-2. 

"Rule  11  Ad -2  under  the  Act  requires  that  the 
best  bid  or  best  offer  be  computed  on  a  priCe/size/ 
time  algorithm  in  certain  circumstances. 
Specifically.  Rule  1 1  Acl-2  under  the  Act  provides 
that  "in  the  event  two  or  more  reporting  market 
centers  make  available  identical  bids  or  offers  for 
a  specified  security,  the  best  bid  or  offer  *   ■   •  shall 
be  computed  by  ranking  all  such  identical  bids  or 
offers  *   *   *  first  by  size  *   •   •  then  by  time."  The 
exemption  permits  vendors  to  display  the  BBO  for 
Nasdaq  securities  subject  to  the  Plan  on  a  price/ 
time/size  basis. 

'^5  U.S.C.  78k-l. 

'■^In  approving  this  extension,  the  Cximmission 
has  considered  the  extension's  impact  on  efficiency- 
competition,  and  capital  formation.  15  U.S.C. 
78(c)(f). 
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Commission  will  amend  the  Plan 
directly.'*  The  Participants  submitted 
the  12th  Amendment  to  the  Plan  to  the 
Commission  on  August  30,  2001,  which, 
among  other  things,  includes  a  process 
for  selecting  an  alternative  securities 
information  processor.  Therefore,  to 
enable  the  Commission  to  consider  and 
to  solicit  comment  on  the  12th 
Amendment,  the  Commission  believes 
that  it  is  appropriate  to  extend  the 
current  Plan. 

The  Commission  notes  that  the 
revised  final  Plan  must  provide  for 
either  (1)  A  fully  viable  alternative 
exclusive  securities  information 
processor  ("SIP")  for  all  Nasdaq 
securities,  or  (2)  a  fully  viable 
alternative  non-exclusive  SIP  in  the 
event  that  the  Plan  does  not  provide  for 
an  exclusive  SIP.  If  the  revised  Plan 
provides  for  an  exclusive  consolidating 
SIP,  a  function  currently  performed  by 
Nasdaq,  the  Commission  believes  that, 
to  avoid  conflicts  of  interest,  there 
should  be  a  presumption  that  a  Plan 
Participant,  and  in  particular  Nasdaq, 
should  not  operate  such  exclusive 
consolidating  SIP.  The  presumption 
may  be  overcome  if:  (1)  The  Plan 
processor  is  chosen  on  the  basis  of  bona 
fide  competitive  bidding  and  the 
Participant  submits  the  successful  bid; 
and  (2)  any  decision  to  award  a  contract 
to  a  Plan  Participant,  and  any  ensuring 
review  or  renewal  of  such  contract,  is 
ibade  without  that  Plan  Participant's 
direct  or  indirect  voting  participation.  If 
a  Plan  Participant  is  chosen  to  operate 
such  exclusive  SIP,  the  Commission 
believes  there  should  be  a  further 
presimiption  that  the  Participant- 
operated  exclusive  SIP  shall  operate 
completely  separate  from  any  order 
matching  facility  operated  by  that 
Participant  and  that  any  order  matching 
facility  operated  by  the  Participant  must 
interact  with  the  plan-operated  SIP  on 
the  same  terms  and  conditions  as  any 
other  market  center  trading  Nasdaq- 
listed  securities.  Further,  the 
Commission  will  expect  the  NASD  to 
provide  direct  or  indirect  access  to  the 
alternative  SIP,  whether  exclusive  or 
non-exclusive,  by  any  of  its  members 
that  quality,  and  to  disseminate 
transaction  information  and 
individually  identified  quotation 


information  for  these  members  through 
the  SIP. 

Furthermore,  the  revised  final  Plan 
should  be  open  to  all  SROs,  and  the 
Plan  should  share  governance  of  all 
matters  subject  to  the  Plan  equitably 
among  the  SRO  Participants.  The  Plan 
also  should  provide  for  sharing  of 
market  data  revenues  among  SRO 
Participants,  Finally,  the  Plan  should 
provide  a  role  for  participation  in 
decision  making  to  non-SROs  that  have 
direct  or  indirect  access  to  the 
alternative  SIP  provided  by  the  NASD. 
The  Commission  expects  the  parties  to 
continue  to  negotiate  in  good  faith  on 
the  above  matters '  ^  as  well  as  any  other 
issues  that  arise  during  Plan 
negotiations. 

The  Commission  also  finds  that  it  is 
appropriate  to  extend  the  exemptive 
relief  from  Rule  llAcl-16  '*  under  the 
Act  until  the  earlier  of  November  19, 
2001,  or  until  such  time  as  the 
calculation  methodology  of  the  BBO  is 
based  on  a  mutual  agreement  among  the 
Participants  approved  by  the 
Commission.  The  Conunission  believes 
that  the  temporary  extension  of  the 
exemptive  relief  provided  to  vendors  is 
consistent  with  the  Act,  the  Rules 
thereunder,  and  specifically  with  the 
objectives  set  forth  in  Sections  12(f)  '^ 
and  11 A '"  of  the  Act  and  in  Rules 
llAa3-l  i«  and  llAa3-2  ^°  thereunder. 

Vn.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Sections  12(f)  ^^  and  11  A"  of  the  Act 
and  paragraph  (c)(2)  of  Rule  llAa3-2  ^3 
thereunder,  that  the  Participants' 
request  to  extend  the  effectiveness  of  the 
Plan,  as  amended,  for  Nasdaq/NM 
securities  traded  on  an  exchange  on  an 
unlisted  or  listed  basis  through 
November  19,  2001,  and  certain 
exemptive  relief  through  November  19, 
2001,  is  approved. 

For  the  Cominission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Mai^aret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-26399  Filed  10-18-01;  8:45  am] 
BIUJNG  CODE  a010-01-M 


**  See  supra  note  4.  The  Commission  notes  that 
the  SuperMontage  order  stated  the  Participants 
were  directed  to  produce  a  revised  plan  by  July  19, 
2001.  The  Commission,  however,  provided  for  a  3- 
month  extension  of  the  July  19,  2001  deadline  if 
requested  by  the  Pariicipants  for  good  cause.  The 
Commission  recognizes  that  the  Participants  have 
been  meeting  to  discuss  the  alternatives  for  a  new 
plan  and  has  submitted  the  12th  Amendment  to  the 
Plan. 


'^  See  also  discussion  in  the  SuperMontage  order, 
supra  note  4. 

>6 17CFR240.il  Acl-2. 

"15  U.S.C.  781(0. 

'•15  U.S.C.  78k-l. 

««17CFR240.11Aa3-l. 

«>17CFR240.11Aa3-2. 

2'15U.S.C.  78Af). 

»15  U.S.C.  78k-l. 

"  17  CFR  240.11Aa3-2(c)(2). 

^^  17  CFR  200.3O-3(a)(29). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CUATKM  OF  PREVIOUS 
ANNOUNCEMENT:  [66  FR  52468.  October 
15,2001). 

STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street.  NW., 
Washington  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Thursday.  October  18,  2001  at 
10  a.m. 

CHANGE  IN  THE  MEETING:  Additional  Item. 
The  following  item  has  been  added  to 
the  closed  meeting  scheduled  for 
Thursday,  October  18,  2001: 

Report  of  an  investigation. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  16,  2001. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  01-26526  Filed  10-17-01;  12i)3 

pm) 

BNJjMQ  COOC  M10-(n-4l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  22.  2001: 

A  closed  meeting  will  be  held  on  Tuesday. 
October  23.  2001,  at  9:30  a.m..  and  an  open 
meeting  will  l>e  held  on  Thursday,  October 
25,  2001,  in  Room  1C30.  the  William  O. 
Douglas  Room,  at  2:30  p.m. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
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U.S.C.  552b{c)(5).  (7),  (9)(A).  {9){B),  and 
(10)  and  17  CFR  200.402(a)(5),  (7).  9(i), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday,  October 
23.  2001,  will  be: 

Institution  and  settlement  of'injunctive 
actions: 

Institution  and  settlement  ofadministrative 
proceedings  of  an  enforcement  nature:  and 

Formal  orders.  | 

The  subject  matters  of  the  open 
meeting  scheduled  for  Thursday, 
October  25.  2001,  will  be: 

1.  The  Commi.ssion  will  consider  whether 
to  adopt  final  amendments  to  its  broker- 
dealer  books  and  records  rules.  Rule  17a-3 
and  Rule  17a-4  under  the  Securities 
Exchange  Act  of  1934.  The  amendments  to 
Rule  17a-3  would  clarify  and  eocpand 
recordkeeping  requirements  with  respect  to 
purchase  and  sale  documents,  customer 
records,  as.sociated  person  records,  customer 
complaints,  and  certain  other  matters.  The 
amendments  to  Rule  17a— 4  would  expand 
the  types  of  records  that  broker-dealers  must 
maintain  and  require  broker-dealers  to 
maintain  or  promptly  produce  certain 
records  at  each  office  to  whic:h  those  records 
relate.  These  amendments  are  designed  to 
assist  securities  regulators,  particularly  state 
.securities  regulators,  when  conducting  sales 
practice  examinations  of  broker-dealers. 
These  amendments  were  originally  propo.sed 
on  October  22.  1996  (see  Exchange  Act 
Release  No.  37850.  61  FR  55593  (Oct.  28. 
1996)).  and  were  reproposed  on  October  2. 
1998  (see  Exchange  Act  Release  No.  40518. 
63  FR  .54404  (Oct.  9.  1998)). 

For  further  information,  please  contact 
Michael  Mac:chiaroli.  Associate  Director. 
Division  of  Market  Regulation  at  (202)  942- 
0132.  Thomas  McGowan.  Assi<itant  Director. 
Division  of  Market  Regulation  at  (202)  942- 
4886.  or  Bonnie  Gauch,  Attorney.  Division  of 
Market  Regulation  at  (202)  942-0765. 

2.  The  Commission  will  consider  the 
Pacific  Exchanges  proposal,  filed  with  the 
Commission  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934.  to 
establish  the  Archipelago  Exchange  as  Its 
equities  trading  facility. 

For  further  information.  pleaEe  contact 
John  Pollse  at  (202)  942-0068. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  pleSise  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  17.  2001. 
fonathan  G.  Katz, 

Sfcrelary. 

jFR  Do* .  01-26570  Filed  10-1^-01:  3:57  pm| 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44929;  File  No.  SR-Amex- 
2001-86] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Temporary  Use  of 
Personal  Cellular  Telephones 

October  12,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  October 
1 1 ,  2001 ,  the  American  Stock  Exchange 
LLC  ("Exchange"  or  "Amex")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  L  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Amex  asserts  that  the  proposed  nile 
change  meets  the  criteria  set  forth  in 
Rule  19b-4(f)(6)  '  under  the  Act,  which 
renders  the  proposal  effective  upon 
receipt  of  the  filing  by  the  Commission.'' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

A  proposed  rule  change  adopting 
temporary  Amex  Rule  220T,  which 
allowed  Amex  members  to  use  personal 
cellular  telephones  on  a  temporary  10- 
business  day  basis,  became  effective  on 
filing  on  October  1,  2001."'  The  Amex 
adopted  temporary  Amex  Rule  220T  as 
a  result  of  damage  to  Amex-provided 
telephones  sustained  during  the 
September  11,  2001,  attacks  on  the 
World  Trade  Center.  The  Amex 
proposes  to  extend  the  effectiveness  of 
temporary  Amex  Rule  220T  through  and 
including  November  9,  2001,  to  permit 
members  continue  to  use  personal 
cellular  telephones  as  long  as  their 
service  on  Amex-provided  telephones 
continues  to  be  limited  as  a  result  of 
damage  sustained  in  the  attacks  on  the 
World  Trade  Center.  In  addition,  the 
Amex  proposes  to  include  in  the  text  of 


'I.SII.S.C.  78.s(b)(l). 

-17  CFR  240.1 9b-4. 

'17(:FR240.19b-4(0(6). 

■*  The  Amex  has  requested  that  the  Commission 
waive  the  five-business  day  pre-filing  notice 
requirement  and  the  30-dav  operative  delay.  See 
Rule  19b-4(f)(e)(iii). 

''  .See  Securities  Exrhanf^  Act  Release  No.  44890 
(October  1.  2001).  66  FK  51482  (Uctober  9.  2001 ) 
(notice  of  filing  and  immediate  effectiveness  of  File 
No.  SR-Amex-2001-«2  (October  1  Release  "). 


temporary  Amex  Rule  220T  procedures 
applicable  to  a  floor  broker  who  receives 
an  incoming  call  on  a  cellular  telephone 
or  initiates  an  outgoing  call  on  a  cellular 
telephone.*^ 

Tne  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I.  Purpose 

Telecommunications  facilities  in  the 
western  half  of  downtown  New  York 
sustained  serious  damage  as  the  result 
of  the  attacks  on  the  World  Trade  Center 
on  September  11,  2001.  In  light  of  the 
damage  sustained  during  the  September 

II,  2001,  attacks,  the  Amex  filed  a 
proposal  with  the  Commission  to  adopt 
temporary  Amex  Rule  220T.  The 
proposal  to  adopt  temporary  Amex  Rule 
220T  became  effective  on  filing  on 
October  1,  2001."  Temporary  Amex  Rule 
220T  allowed  Amex  members  to  use 
personal  cellular  telephones  on  a 
temporary  ten-business  day  basis, 
subject  to  the  conditions  in  temporary 
Amex  Rule  220T. 

The  Amex  notes  that  its  staff  has 
worked  diligently  with  the  Amex's 
primary  telecommunications  service 
providers  and  member  firms  to  restore 
the  damaged  telecommunications 
facilities  to  full  operational  status.  The 
repairs,  however,  have  not  been 
completed.  Accordingly,  the  Amex 
seeks  to  extend  the  effectiveness  of 
temporary  Amex  Rule  220T  through  and 
including  November  9,  2001,  to  permit 
Amex  members  (i.e.,  specialists, 
registered  traders,  and  floor  brokers)  to 


'■These  procedures  were  included  in  Amendment 
No.  2  to  the  proposal  adopting  temporary  Amex 
Rule  220T  on  a  temporary'  ten-business  day  t>asis 
and  were  discussed  in  the  Octot>er  1  Release.  See 
note  5.  supra.  The  current  proposal  codifies  the 
procedures  applicable  to  floor  brokers  in  the  text  of 
temporary  Amex  Rule  220T. 

'  See  October  I  Release,  supra  note  5. 
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use  personal  cellular  telephones  in  the 
event  that  their  service  on  the  Amex's 
telephone  system  continues  to  be 
limited.  In  addition,  the  Amex  proposes 
to  amend  temporary  Amex  rule  220T  to 
include  in  the  text  of  temporary  Amex 
Rule  220T  procedures  applicable  to  a 
floor  broker  who  receives  an  incoming 
call  on  a  cellular  telephone  or  initiates 
an  outgoing  call  on  a  cellular  telephone. 

Under  temporary  Amex  Rule  220T, 
the  use  by  members  of  personal  cellular 
telephones  is  subject  to  the  following 
conditions: 

•  A  member  must  have  (1)  tested  his 
or  her  Exchange-provided  telephones 
and  found  significant  limitations  on 
service,  and  (2)  furnished  a  written 
statement  to  the  Exchange  to  that  effect. 
Members  that  previously  applied  to  use 
a  personal  cellular  telephone  will  be 
required  to  reapply  for  the  extension  of 
the  effectiveness  of  temporary  Amex 
Rule  220T; 

•  A  member  may  not  use  a  personal 
cellular  telephone  once  full  service  is 
restored  to  the  member's  or  member 
organization's  Exchange  telephone 
systems; 

•  A  member  must  maintain  his  or  her 
cellular  telephone  records,  including 
logs  of  calls  placed,  for  a  period  of  not 
less  than  one  year.  The  Exchange 
reserves  the  right  to  inspect  and/or 
examine  such  telephone  records; 

•  If  a  floor  broker  receives  an 
incoming  call  on  a  cellular  telephone 
and  the  caller  wishes  to  give  the  floor 
broker  an  order  for  a  security  traded  at 
the  post  where  the  broker  is  standing, 
the  broker  must  step  out  of  the  crowd 
prior  to  accepting  the  order.  In  contrast, 
if  a  broker  receives  an  incoming  call  on 
a  cellular  telephone  and  the  caller 
wishes  to  give  the  broker  an  order  for  a 
security  traded  at  some  other  location 
on  the  floor,  the  broker  does  not  have 
to  leave  the  crowd  where  he  or  she  is 
standing  in  order  to  receive  the  order.  A 
floor  broker  also  may  initiate  an 
outgoing  call  on  a  cellular  telephone 
and  (1)  accept  an  order  for  a  security 
traded  at  the  post  where  the  broker  is 
standing  without  leaving  the  trading 
crowd,  or  (2)  accept  an  order  for  a 
security  traded  at  some  other  location 
on  the  floor;  and 

•  Except  as  provided  in  temporary 
Amex  Rule  220T,  all  other  requirements 
applicable  to  the  use  of  Exchange- 
provided  telephones  by  members  shall 
apply  to  the  use  by  members  of  personal 
cellular  telephones," 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.''  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),'"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  also  believes  that  the 
proposed  rule  change  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Amex  has  filed  the  proposed  rule 
change  as  a  "non-controversial"  rule 
change  pursuant  to  Section  19(b)(3)(A) 
of  the  Act ' '  and  subparagraph  (f)(6)  of 
Rule  19b-4  thereunder. '  ^  Because  the 
foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  the  filing,  or  such 
shorter  time  as  the  Commission  may 
designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)  of  the  Act 
and  Rule  19b-4(f)(6)  thereunder.  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 


in  furtherance  of  the  purposes  of  the 
Act. 

A  proposed  rule  change  filed  under 
Rule  19b-4{f){6)  normally  does  not  ' 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However.  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Amex  has  asked  the  Commission  to 
designate  such  shorter  time  period  so 
that  the  proposed  rule  change  may 
become  operative  immediately.  In  this 
regard,  the  Amex  believes  that  it  would 
be  prudent  to  permit  members  to  use 
personal  cellular  telephones  as  a 
temporary  back  up  in  the  event  that 
regular  phone  service  is  not  fully 
restored.  In  addition,  the  Amex  notes 
that  the  Commission  previously  has 
permitted  floor  brokers,  lead  market 
makers,  specialists,  and  registered 
traders  on  the  Pacific  Exchange  and  the 
Philadelphia  Stock  Exchange  to  use 
personal  cellular  telephone  to  conduct 
business."  Moreover,  the  Amex  notes 
that  its  proposal  contemplates  the  use  of 
personal  cellular  telephones  on  a 
temporary  basis  until  the  current 
telecommimications  difficulties 
resulting  from  the  September  1 1 ,  2001 , 
attacks  on  the  World  Trade  Center  are 
resolved. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately  to  allow  Amex  members  to 
continue  to-use  personal  cellular 
telephones  through  and  including 
November  9,  2001 .  subject  to  the 
requirements  of  temporary-  Amex  Rule 
220T."'  The  Commission  finds  that 
permitting  the  proposal  to  become 
operative  immediately  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  because  it  will  help  the 
Amex  to  continue  to  operate  effectively 
while  the  Exchange  and  its 
telecommunications  service  providers 
work  to  repair  the  damage  to  the  Amex's 
telecommunications  facilities  resulting 
from  the  September  11,  2001.  attacks  on 
the  World  Trade  Center. 

The  Commission  notes  that  temporary' 
Amex  Rule  220T  is  effective  only  on  a 
temporary'  basis  through  and  including 
November  9,  2001.  In  addition,  the 


"The  rules  of  the  Exchange  continue  to  prohibit 
individuals  who  are  not  properly  qualified  to  take 
public  orders  for  securities  (i.e..  non-Series  7 
member  or  member  firm  employees)  from 
interacting  with  the  public.  Surveillance  of  such 
telephone  usage  will  be  accomplished  through  the 


record-maintenance  requirements  of  temporary 
Amex  Rule  220T.  which  requires  members  to 
maintain  OSC  cellular  telephone  records  for  at  least 
one  year  and  to  give  the  Exchange  the  authority  to 
inspect  such  records. 

"15  1J.S.C.  78((b). 

'"ISU.S.G.  78flb)(5). 

"  IS  U.S.C.  78s(b)(3)(A). 

'2  17  CFR  240.19b-4(n(6|. 


"See  5»eturities  Exchange  Act  Release  Nos. 
43972  (Februar\  15.  2001).  66  FR  12579  (Febmar\ 
27.  2001)  (order  approving  File  No  SR-PHLX-<M)- 
48):  and  438.16  (|anuar>  1 1 .  2001 ).  66  FR  6727 
(January  22.  2001)  (order  approving  File  No.  SR- 
PCX-00-.13). 

'*  For  purposes  onlv  of  ace  elttnitrng  the  o|>eralivi' 
date  of  the  proposal,  the  Commission  has 
considered  the  proposed  rule  s  inipaii  on 
efficiencv.  competition,  and  .:apital  formation.  15 
II.S.C.  78c(n. 
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Commission  notes  that  the  relief 
provided  under  temporary  Amex  Rule 
220T  applies  in  limited  circumstances. 
Specifically,  the  Commission  notes  that 
under  temporary  Amex'  Rule  220T  a 
member  may  use  a  personal  cellular 
telephone  only  if  the  member  has 
provided  the  Amex  with  a  vrritten 
statement  indicating  that  service  on  the 
member's  Exchange-provided  telephone 
is  limited  significantly.  In  addition,  a 
member  may  not  continue  to  use  a 
personal  cellular  telephone  after  full 
service  is  restored  to  the  member's 
Amex  telephone  systems.  The 
Commission  also  notes  that  temporary 
Amex  Rule  220T  provides  safeguards  in 
connection  with  the  use  of  personal 
cellular  telephones.  In  this  regard, 
temporary  Amex  Rule  220T  requires  a 
member  to  maintain  records  of  his  or 
her  cellular  telephone  calls,  including 
logs  of  calls  placed,  for  a  period  of  not 
less  than  one  year.  In  addition,  as 
described  more  fully  above,  temporary 
Amex  Rule  220T  specifies  procedures 
applicable  to  a  floor  broker  who  receives 
an  incoming  call  on  a  cellular  telephone 
or  initiates  an  outgoing  call  on  a  cellular 
telephone. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f){6)  normally  requires  that 
the  self-regulatory  organization  give  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  However, 
Rule  196-4(f)(6)(iii)  permits  the 
Commission  to  waive  the  five-business 
day  pre-filing  notice  requirement.  The 
Amex  has  asked  the  Commission  waive 
the  pre-filing  notice  requirement.  The 
Commission  finds  good  cause  to  waive 
the  five-business  day  pre-filing 
requirement  because  the  Exchange's 
staff  discussed  with  the  Commission 
staff  the  need  for  an  extension  of 
temporary  Amex  Rule  220T  prior  to 
filing  the  proposed  rule  change.  In 
addition,  the  Commission  notes  that  the 
Amex  submitted  a  draft  of  its  proposal 
for  review  prior  to  filing  the  proposal. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-86  and  should  be 
submitted  by  November  9,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-26400  Filed  10-8-01;  8:45  sua] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Self  Regulatoiy  Organizations;  Notice 
of  Rling  of  a  Propoaaed  Rule  Change 
by  the  National  Association  of 
Securities  Dealers,  Inc.,  Relating  to 
Nasdaq  National  Martcet  Execution 
System  Fees  Charged  to  Non-Members 

October  12.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
9,  2001,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nadaq  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
October  11,  2001,  Nasdaq  filed 
Amendment  No.  1  with  the 
Commission. '  The  Commission  is 
publishing  this  notice  to  solicit 


'•  17  CFR  200.30-3|a)(12). 

'15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

'  See  Letter  from  John  M.  Yetter.  Assistant 
General  Counsel.  Office  of  General  Counsel. 
Nasdaq,  to  Katherine  A.  England.  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  Commission  (October  11,  2(X)1) 
("Amendment  No.  1").  Amendment  No.  1  is  a 
technical  amendment  that  amends  the  proposed 
rule  language  to  clarify  that  the  filing  seeks  to 
modify  the  fees  for  use  of  NNMSs  by  non-NASD 
members.  Amendment  No.  1  also  notes  that  the  rule 
filing,  once  effective,  will  be  implemented  the  later 
of  (i)  December  1.  2001.  or  (ii)  the  Tirst  day  of  the 
month  immediately  following  Commission 
approval,  and  will  remain  in  effect,  on  a  pilot  basis, 
until  November  30.  2002. 


comments  on  the  proposed  rule  change, 
as  amended,  fi^m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the  fees 
for  use  of  the  Nasdaq  National  Markett 
Execution  System  ("NNMS"  or 
"SuperSOES")  charged  to  national 
securities  exchanges  trading  Nasdaq- 
listed  securities  pursuant  to  grants  of 
unlisted  trading  privileges  ("UTP 
Exchanges"),  on  a  pilot  basis.'*  The  rule 
filing  will  become  effective  upon 
approval  by  the  Commission  and  will  be 
implemented  the  later  of  (i)  December  1. 
2001.  or  (ii)  the  first  day  of  the  month 
immediately  following  Commission 
approval.  The  rule  filing  will  remain  in 
effect,  on  a  pilot  basis,  until  November 
30.  2002.  During  the  pilot  period. 
Nasdaq  will  assess  the  effect  of  the  rule 
change  on  market  participants  and 
Nasdaq  and  may  file  additional  changes 
to  the  level  or  structure  of  its  fees.  The 
text  of  the  proposed  rule  change  is  set 
forth  below.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 


7010.  S]rstem  Services 

(a)(1)  Nasdaq  Level  1  Service 

The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
Nasdaq  Level  1  Service  is  $20  per 
month.  This  Service  includes  the 
following  data: 

(A)  inside  bid/ask  quotations 
calculated  for  securities  listed  in  The 
Nasdaq  Stockk  Market  and  securities 
quoted  in  the  OTCC  Bulletin  Board 
(OTCBB)  service; 

(B)  the  individual  quotations  or 
indications  of  interest  of  broker/dealers 
utilizing  the  OTCBB  service;  and 

(C)  last  sale  information  on  securities 
classified  as  designated  securities  in  the 
Rule  4630,  4640,  and  4650  Series  and 
securities  classified  as  over-the-counter 
equity  securities  in  the  Rule  6600 
Series. 


'*  Nasdaq  also  filed  a  companion  rule  filing  (SR- 
NASD-2001-71)  to  apply  these  rule  changes  to 
NASD  members.  See  siecurities  Exchange  Act 
Release  No.  44918  (October  10.  2001).  SR-NASD- 
2001-71.  proposes  on  a  pilot  basis,  or:  (1)  Modify 
the  fees  for  use  of  SuperSOES:  (2)  modify  Nasdaq's 
liquidty  provider  rebate:  (3)  institute  a  quotation 
update  charge:  and  (4)  introduce  a  mechamism  for 
sharing  market  data  revenue  with  NASD  members 
that  report  substantially  all  of  their  trades  through 
the  Automated  Confirmation  Transaction  Service 
("ACT").  SR-NASD-2001-71  is  effective  upon 
filing,  and  Nasdaq  will  implement  it  for  a  pilot 
period  commencing  on  December  1 ,  2001  and 
ending  on  November  30.  2002. 
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(2)  Market  Data  Revenue  Sharing 

For  a  pilot  period  commencing  on 
December  1.  2001  and  lasting  imtil 
November  30.  2002,  Full  Contribution 
Members  (as  defined  in  Rule  7010(i)(2)) 
shall  receive  a  market  data  revenue 
sharing  credit.  The  total  credit  consist  of 
two  components,  a  "Base  Credit"  and  a 
"Supplemental  Credit."^ 

(A)  A  Full  Contribution  Member's 
Base  Credit  shall  be  calculated  in 
accordance  with  the  following  formula: 
Base  Credit  =  (0.50)  x  (Eligible  Revenue) 

X  (Member's  Volume  Percentage) 

(B)  A  Full  Contribution  Member's 
Supplemental  Credit  shall  be  calculated 
in  accordance  with  the  following 
formula: 

Supplemental  Credit  =  (Eligible 
Revenue  x  (Member's  Volume 
Percentage)  x  (Member's  Overall 
Voliune  Percentage,  not  to  exceed 
10%) 

(C)  Definitions.  The  following 
definitions  shall  apply  to  this  Rule: 

(i)  "Eligible  Revenue"  shall  mean: 

a.  the  portion  of  the  net  distributable 
revenues  that  Nasdaq,  through  the 
NASD,  is  eligible  to  receive  imder  the 
Nasdaq  UTP  Plan,  that  is  attributed  to 
the  Nasdaq  Level  1  Service  for  Eligible 
Seciuities,  minus 

b.  the  portion  of  the  fee  charged  to 
Nasdaq  by  NASD  Regulation,  Lac.  for 
regulatory  services  allocated  to  the 
Nasdaq  Level  1  Service  for  Eligible 
Securities. 

(ii)  "Eligible  Securities"  shall  mean 
all  Nasdaq  National  Market  securities 
and  any  other  security  that  meets  the 
definition  of  "Eligible  Security"  in  the 
Nasdaq  UTP  Plan. 

(iii)  "Member's  Volume  Percentage" 
shall  mean  the  average  of: 

a.  the  percentage  derived  from 
dividing  the  total  number  of  trades  in 
Eligible  Securities  conducted  on  non- 
Nasdaq  transaction  systems  that  the 
member  reports  in  accordance  with 
NASD  trade  reporting  rules  to  the 
Automated  Confirmation  Transaction 
Service  ("ACT")  by  the  total  number  of 
trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members,  and 

b.  the  percentage  derived  fi-om 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  taht  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  shares  represented  by  all 


trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members. 

(iv)  "Member's  Overall  Volume 
Percentage"  shall  mean  the  average  of: 

a.  the  percentage  derived  from 
dividing  the  total  number  of  trades  in 
Eligible  Seciuities  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Securities 
reported  to  ACT  by  NASD  members, 
and 

b.  the  percentage  derived  bom 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  that  the  member  reports  in 
accordance  with  NASD  trade  reporting 
rules  to  ACT  by  the  total  number  of 
shares  represented  by  all  trades  in 
Eligible  Securities  reported  to  ACT  by 
NASD  members. 

(v)  "Nasdaq  UTP  Plan"  shall  have  the 
meaning  set  forth  in  NASD  Rule  4720. 
(b)-(h)  No  change, 
(i)  Transaction  Execution  Services. 

(1)  No  change. 

(2)  Nasdaq  National  Market  Execution 
System  (SuperS0ES).8 

(A)  The  following  charges  shall  apply 
to  the  use  of  the  Nasdaq  National 
Market  Execution  System: 
Order  Entry  Charge:  $0.10  per  order 

entry  (entering  party  only) 
Per  Share  Charge:  $0,001  per  share 

executed  for  all  fully  or  partially 

executed  orders  (entering  party  only) 
Cancellation  Fee:  $0.25  per  order 

cancelled  (cancelling  party  only) 

(B)(i)  For  a  pilot  period  commencing 
on  IDecember  1,  2001  and  lasting  imtil 
November  30,  2002,  the  per  share  charge 
will  be  determined  as  follows: 
Full  Contribution  Members:  $0,002  per 

share  executed  for  all  fully  or  partially 

executed  orders  (entering  party  only) 
Partial  Contribution  Members:  $0,003 

per  share  executed  for  all  fully  or 

partially  executed  orders  (entering 

party  only) 
Full  Contribution  UTP  Exchanges: 

$0,003  per  share  executed  for  all  fully 

or  partially  executed  orders  (entering 

party  only) 

(ii)  Definitions.  The  following 
definitions  shall  apply  to  this  Rule: 

a.  "Full  Contribution  Member"  shall 
mean  an  NASD  member  that  reports 
substantially  all  of  its  trades  during 
regular  market  hours  through  the 
Automated  Confirmation  Transaction 
Service;  provided,  however,  that  for  the 
first  three  months  of  the  pilot  period,  all 
NASD  members  shall  be  deemed  to  be 


^  Nasdaq  corrected  a  typographical  error  that 
appeared  in  the  proposed  rule  language.  Telephone 
conversation  between  )ohn  M.  Yetter.  Assistant 
General  Counsel.  Nasdaq  and  Susie  Cho.  Special 
Counsel.  Division.  Commission.  October  10.  2(X)1. 


■■Nasdaq  corrected  a  typographical  error  that 
appeared  in  the  propbsed  rule  language.  Telephone 
conversation  between  John  M.  Yetter.  Assistant 
General  Counsel.  Nasdaq  and  Susie  Cho.  Special 
Counsel.  Division.  Commission.  October  10.  2001. 


Full  Contribution  Members.  Nasdaq 
may  request  that  a  member  submit  data 
demonstrating  that  it  satisfies  the 
definition  of  a  Full  Contribution 
Member,  and  may  deem  a  member  that 
fails  to  submit  such  data  upon  request 
to  be  a  Partial  Contribution  Member. 

b.  "Partial  Contribution  Member" 
shall  mean  any  NASD  member  that  is 
not  a  Full  Contribution  Member. 

c.  "Full  Contribution  UTP  Exchange" 
shall  mean  any  national  securities 
exchange  trading  Nasdaq  securities 
pursuant  the  Nasdaq  UTP  Plan  las 
defined  in  NASD  Rule  4720)  that 
chooses  to  participate  in  the  automatic 
execution  functionality  of  the  Nasdaq 
National  Market  Execution  System. 

(3)  No  change. 

(4)  Liquidity  provider  rebate. 

For  a  pilot  commencing  on  December 
1,  2001  and  lasting  until  November  30. 
2002: 

(A)  Full  Contribution  Members  that 
do  not  charge  an  access  fee  to  market 
participants  accessing  their  quotations 
through  the  Nasdaq  National  Market 
Execution  System  will  receive  a  rebate 
of  $0,001  per  share  when  their  quotation 
is  executed  against  by  a  Nasdaq 
National  Market  Execution  System 
order. 

(B)  Partial  Contribution  Members  that 
do  not  charge  an  access  fee  to  market 
participants  accessing  their  quotations 
through  the  Nasdaq  National  Market 
Execution  System  will  receive  a  rebate 
of  $0.0005  per  share  when  their 
quotation  is  executed  against  by  a 
Nasdaq  National  Market  Execution 
System  order. 

(C)  Full  Contribution  Members  and 
Partial  Contribution  Members  will 
receive  a  rebate  of  $0,001  per  share 
when  they  send  a  Nasdaq  National 
Market  Execution  System  order  that 
executes  against  the  quotation  of  a 
market  participant  that  charges  an 
access  fee  to  market  participants 
accessing  its  quotations  through  the 
Nasdaq  National  Market  Execution 
System. 

(5)  Quotation  Updates. 

For  a  pilot  period  commencing  on 
December  1,  2001  and  lasting  until 
November  30,  2002.  the  following 
charges  shall  apply  to  NASD  members 
for  quotation  updates  at  the  Nasdaq 
quotation  montage: 

Full  Contribution  Members:  $0.01  per 
quotation  update 

Partial  Contribution  Members:  $0.03  per 
quotation  update 

(jHq)  No  change. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


1.  Purpose 

On  January  14,  2000,  the  Commission 
issued  an  order  approving  a  rule  change 
that:  (1)  Established  the  NNMS,  a  new 
platform  for  the  trading  of  Nasdaq 
National  Market  ("NNM")  securities;  (2) 
modihed  the  rules  governing  the  use  of 
SelectNet  for  trading  NNM  issues;  and 
(3)  left  unchanged  trading  of  Nasdaq 
SmallCap  securities  through  the  Small 
Order  Execution  System  ("SOES")  and 
SelectNet.'  Nasdaq  began  implementing 
these  system  changes  on  July  9,  2001 
and  completed  implementation  on  July 
30,  2001.  Through  these  changes,  the 
NNMS  has  become  the  primary  trading 
platform  for  NNM  securities,  and 
SelectNet  is  intended  to  be  used 
primarily  for  the  transmittal  and 
execution  of  "non-liability"  orders  for 
market  makers  in  NNM  securities,  as 
well  as  the  transmittal  and  execution  of 
"liability"  orders  to  market  participants 
that  do  not  participate  in  the  automatic 
execution  functionality  of  the  NNMS. 
On  September  28,  2001,  Nasdaq  filed 
modification  to  the  pricing  structure  for 
^lectNet  and  the  NNMS.«  These 
changes  were  designed  as  an  interim 
modification  to  begin  the  process  of 
aligning  the  charges  to  market 
participants  for  using  the  NNMS  and 
SelectNet  more  closely  with  the  costs  of 
providing  these  services  and  the 
benefits  that  they  provide  to  market 
participants.  On  October  3,  2001. 


"  See  S«curilies  Exchange  Ad  Release  No.  42344 
(|anuar\U4.  2000).  65  FK  3987  (faiuan'  25.  2000) 
(.SR-NASD-99-11).  i 

"  See  Securitit:!,  Exchange  Act  Kelease  No.  44899 
(Ocilober  2.  2001)  (.SK-NASD-200t-63)  and 
Securities  Exchange  Acl  Release  No.  44898  ((Jclober 
2.  2001)  (SR-NASD-2001-«4).  .SR-NA.SD-2001-e3 
applied  the  new  fees  to  NA.SD  members,  effective 
..oipon  filing,  nnd  was  implemented  on  October  1, 
2001   .SR-NA.SD-2001-64  will  apply  the  new  fees 
to  t'TP  Exchanges  and  will  be  implemented  on  the 
first  day  of  the  month  immediately  following 
Commission  approval. 


Nasdaq  filed  a  rule  change,  on  a  pilot 
basis,  to  increase  the  per  share  charge 
for  use  of  the  NNMS,  and  introduced  a 
liquidity  provider  rebate  for  NASD 
members.*" 

With  this  filing  and  SR-NASD-2001- 
71,  Nasdaq  is  making  additional 
modifications  to  the  fees  for  use  of  the 
NNMS  and  the  liquidity  provide  rebate 
to  calibrate  the  level  of  fees  and  rebates 
to  the  contributions  that  each  type  of 
market  participant  makes  to  the  support 
of  the  Nasdaq  market.  Nasdaq  is  also 
introducing  a  mechanism  for  sharing 
market  data  revenue  with  NASD 
members  that  report  substantially  all 
trades  through  ACT.  Finally.  Nasdaq  is 
introducing  a  quotation  update  charge. 

Nasdaq  represents  that  the  proposal  is 
designed  to  enhance  market  efficiency 
and  fairness  by  offering  incentives  to 
market  participants  that  provide 
liquidity  through  the  NNMS  and 
support  Nasdaq  operations  through 
trade  reporting.  The  proposal  imposes 
new  charges  on  market  participants  that 
use  the  Nasdaq  quotation  mechanism  to 
quote,  but  do  not  provide  meaningful 
liquidity  by  exposing  and  executing 
orders  in  Nasdaq.  The  proposal  seeks  to 
reward  those  who  provide  meaningful 
quotes  and  expose  orders  for  execution 
in  Nasdaq,  while  building  in  economic 
incentives  to  discourage  posting  of 
inefficient  quotations  that  impose 
burdens  on  system  capacity.  In 
particular,  Nasdaq  is  concerned  about 
the  extent  to  which  the  quotes  of  market 
participants  that  are  displayed  in 
Nasdaq  are  accessed  and/or  reported 
through  non-Nasdaq  systems.  Market 
participants  may  advertise  their 
liquidity  on  Nasdaq,  but  contribute  very 
little  to  supporting  the  quotation, 
execution,  and  regulatory  infrastructure 
that  underpins  the  Nasdaq  market. 

The  proposal  delineates  three  types  of 
market  participants.  A  "Full 
Contribution  Member"  is  defined  as  an 
NASD  member  that  reports  substantially 
all  of  its  trades  during  regular  market 
hours  through  ACT  (either  directly  or  as 
a  result  of  an  execution  through  a 
Nasdaq  transaction  execution  system). 
All  other  NASD  members  would  be 
considered  "Partial  Contribution 
Members"  under  the  proposal.  For  the 
first  three  months  of  the  pilot  period,  all 
NASD  members  are  deemed  to  be  Full 


''  .Sep  Securities  Exchange  Act  Release  No.  44910 
((October  5.  2001)  (SR-NASD-2001-67)  and 
Securities  Exi:hange  Acl  Release  No.  44914  (October 
9.  2001)  (SR-NASD-2001-68).  SR-NASD-2001-67 
applied  these  pilot  changes  to  NASD  meml>ers. 
effective  upon  filing,  for  a  pilot  period  from 
November  1.  2001  through  October  31,  2002.  SR- 
NASD-2(X)l-<i8  will  apply  the  increase  in  the  per 
share  charge  to  UTP  Exchanges,  and  will  be 
implemented  on  the  first  day  of  the  month 
immediately  following  Commission  approval. 


Contribution  Members.  Thereafter. 
Nasdaq  may  request  that  a  member 
submit  data  demonstrating  that  it 
satisfies  the  definition  of  a  Full 
Contribution  Member,  and  may  deem  a 
member  that  fails  to  submit  such  data 
upon  request  to  be  a  Partial 
Contribution  Member.  A  "Full 
Contribution  UTP  Exchange"  is  defined 
as  any  UTP  Exchange  that  chooses  to 
participate  in  the  automatic  execution 
functionality  of  the  NNMS. 

Charges  for  order  execution  and 
quotation  updates.  Under  the  proposal, 
the  per  share  charge  for  orders  executed 
in  the  NNMS  by  Partial  Contribution 
Members  and  Full  Contribution  UTP 
Exchanges  will  increase  to  $0,003  per 
share  and  will  remain  at  $0,002  per 
share  for  Full  Contribution  Members. 
Nasdaq  is  also  institution  a  quotation 
update  fee  that  is  applicable  to  NASD 
members  (but  not  UTP  Exchanges),  in 
recognition  of  the  fact  that  the  ability  to 
post  quotes  in  the  Nasdaq  quotation 
montage  provides  market  participants 
with  the  valuable  opportunity  to 
advertise  the  liquidity  that  they  offer. 
Nasdaq  believes  that  the  absence  of  any 
charges  for  quotation  updates  has 
encouraged  market  participants  to  quote 
inefficiently,  imposing  unnecessary 
burdens  on  Nasdaq  system  capacity. 
Moreover,  to  the  extent  that  quotations 
are  accessed  through  non-Nasdaq 
systems,  the  firms  that  post  the 
quotations  are  currently  free  riding  on 
the  quotation  infrastructure  provided  by 
Nasdaq.  Accordingly,  Nasdaq  will 
charge  Full  Contribution  Members  $0.01 
each  time  their  quotation  is  updated  and 
Partial  Contribution  Members  $0.03 
each  time  their  quotation  is  updated.^" 

Liquidity  Provider  Rebate.  Effective  on 
December  1,  2001,  Nasdaq  will  modify 
the  liquidity  provider  rebate  instituted 
by  SR-NASD-2001-67,"  by  setting  the 
rebate  for  Partial  Contribution  Members 
that  do  not  charge  an  access  fee  to 
market  participants  accessing  their 
quotations  through  the  NNMS  at 
$0.0005  per  share  when  their  quotation 
is  executed  against  via  the  NNMS.  The 
rebate  for  Full  Contribution  Members 
that  do  not  charge  an  access  fee  to 
market  participants  accessing  their 
quotations  through  the  NNMS  will 
remain  $0,001  per  share  when  their 
quotation  is  executed  against  via  the 
NNMS,  and  a  rebate  of  $0,001  per  share 
will  remain  for  all  members  when  they 
send  an  NNMS  order  that  executes 
against  the  quotation  of  a  market 


'"A  quotation  update  charge  will  not  be  imposed 
on  UTP  Exchanges  at  this  time,  because  the  Nasdaq 
Unlisted  Trading  Privileges  Plan  (the  "Nasdaq  DTP 
Plan")  does  not  currently  authorize  such  a  charge. 

■  ■  See  supra  note  9. 
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participant  that  charges  an  access  fee  to 
market  participants  accessing  its 
quotation  through  the  NNMS. 

Market  Data  Revenue  Sharing.  Nasdaq 
proposes  to  share  a  portion  of  market 
data  revenue  with  Full  Contribution 
Members,  the  members  that  do  the  most 
to  generate  such  revenues.  The  proposal 
is  similar  to  the  transaction  credit 
already  in  effect  to  share  Consolidated 
Tape  Association  revenue  with  NASD 
members  that  trade  exchange-listed 
stocks  through  Nasdaq's  Intermarket 
Trading  System  ^^  and  similar  revenue 
sharing  programs  established  by  UTP 
Exchanges."  A  member's  total  credit 
will  consist  of  two  parts,  a  Base  Credit 
and  a  Supplemental  Credit. 

A  member's  Base  Credit  will  be  50% 
of  the  product  of  Eligible  Revenue  and 
the  Member's  Volume  Percentage. 
Eligible  Revenue  is  defined  as  (i)  the 
portion  of  the  net  distributable  revenues 
that  Nasdaq,  through  the  NASD,  is 
eligible  to  receive  under  the  Nasdaq 
UTP  Plan,  that  is  attributed  to  the 
Nasdaq  Level  1  Service  for  NNM 
securities  or  other  securities  covered  by 
the  Nasdaq  UTP  Plan  ("Eligible 
Securities"),  minus  (ii)  the  portion  of 
the  fee  charged  to  Nasdaq  by  NASD 
Regulation,  hic.  ("NASDR  ")  for 
regulatory  services  allocated  to  the 
Nasdaq  Level  1  Service  for  Eligible 
Securities.  The  Member's  Volume 
Percentage  is  defined  as  the  average  of 
(i)  the  percentage  derived  bom  dividing 
the  total  number  of  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Securities 
reported  to  ACT  by  NASD  members, 
and  (ii)  the  percentage  derived  from 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  conducted  on  non-Nasdaq 
transaction  systems  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  shares  represented  by  all 
trades  in  Eligible  Securities  reported  to 
ACT  by  NASD  members.  In  other  words, 
the  Base  Credit  is  50%  of  the  net  Level 
1  revenue  attributable  to  the  member's 
reports  of  non-Nasdaq  transaction 
system  trades  in  Eligible  Securities, 
with  the  pool  of  sharable  revenue  being 
comprised  of  Level  1  revenues 
distributable  to  Nasdaq  under  the  UTP 


'■'  See  NASD  Rule  7010(c)(2). 

"See.  e.g..  Securities  Exchange  Act  Release  No. 
41238  (March  31.  1999).  64  FR  17204  (April  8. 
1999)  (SR-CSE-99-03):  Securities  Exchange  Acl 
Release  No.  40591  (October  22.  1998).  63  FR  58078 
(October  29. 1998)  (SR-BSE-98-9):  Securities 
Exchange  Act  Release  No.  38237  (February  4. 1997). 
62  FR  6592  (February  12. 1997)  (SR-CHX-97-01). 


Plan  minus  an  allocated  portion  of  the 
NASDR  regulation  fee,  and  the 
member's  non-Nasdaq  transaction 
system  trade  report  activity  being 
measured  by  total  number  of  trades  and 
share  volume. 

In  addition,  a  member  may  receive  a 
Supplemental  Credit,  equal  to  a 
percentage  of  the  product  of  Eligible 
Revenue  and  the  Member's  Volume 
Percentage.  The  percentage  will  be  the 
lesser  of  10%  or  the  Member's  Overall 
Volume  Percentage,  which  is  defined  as 
the  average  of  (i)  the  percentage  derived 
from  dividing  the  total  number  of  trades 
in  Eligible  Securities  that  the  member 
reports  in  accordance  with  NASD  trade 
reporting  rules  to  ACT  by  the  total 
number  of  trades  in  Eligible  Securities 
reported  to  ACT  by  NASD  members, 
and  (ii)  a  percentage  calculated  by 
dividing  the  total  number  of  shares 
represented  by  trades  in  Eligible 
Securities  that  the  member  reports  in 
accordance  with  NASD  trade  reporting 
rules  to  ACT  by  the  total  number  of 
shares  represented  by  all  trades  in 
Eligible  Securities  reported  to  ACT  by 
NASD  members.  In  other  words,  the 
Supplemental  Credit  of  up  to  10%  is 
based  upon  all  of  the  member's  trade 
reports,  as  measured  by  the  total 
number  of  trades  and  share  volume. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A(b)(5)  of  the  Act.'* 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls,  and  Section 
15A(b)(6)  of  the  Act,'^  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

As  the  Commission  has  noted  in  the 
context  of  another  self-regulatory 
organization's  fees,  the  Act  "prohibits 
'unfair  discrimination,'  not 
'discrimination' simpliciter  *  *  *."'« 
Nasdaq  believes  that  the  proposed  fee 
structure  distinguishes  among  market 
participants  in  order  to  reward  those 
who  do  the  most  to  finance  market 
innovations  such  as  SuperSOES  and 
who  contribute  the  most  to  the  liquidity 
and  efficient  operation  of  Nasdaq's 
market,  while  imposing  higher  fees  on 
market  participants  that  receive  the 


'*15U.S.C.  78o-3(b)(5). 

•»15U.S.C78o-3(b)(6). 

'»  Securities  Fjtchange  Act  Release  No.  37250 
(May  29.  1996).  61  FR  28629  (lune  5.  1996)  (SR- 
CBOE-96-23)  (quoting  Timpinaro  v.  SEC.  2  F.3d 
453.  456  (D.C.  Qr.  1993)). 


benefits  of  posting  quotations  on  Nasdaq 
systems  but  pay  relatively  little  to 
support  the  operation  of  those  systems. 
Thus,  the  economic  incentives 
embodied  by  the  new  fee  structure  are 
designed  to  promote  behavior  that 
benefits  both  the  market  structure  that 
Nasdaq  offers  to  investors  and  Nasdaq 
as  a  business.  As  another  self-regulatory 
organization  noted  when  it  established 
a  credit  available  only  to  certain  of  its 
market  participants,  "measures  *  •   * 
designed  to  promote  and  encourage 
certain  behaviors  and/or  discourage 
others  *  *  *  [are]  an  appropriate, 
nondiscriminatory  business  strategy."  '^ 

Moreover,  Nasdaq  believes  that  the 
level  of  fees  charged  to  market 
participants  under  the  proposal  is 
reasonable.  Nasdaq  anticipates  that 
overall  fees  for  the  NNMS,  SelectNet, 
and  SOES,  net  of  the  liquidity  provider 
rebate  and  the  market  data  revenue 
sharing  credit,  will  be  comparable  to 
overall  fees  for  the  NNMS,  SelectNet, 
and  SOES  under  Nasdaq's  recently 
implemented  pricing  changes.  Such  fees 
are,  in  turn,  estimated  to  slightly  lower 
than  overall  fees  for  SelectNet  and  SOES 
prior  to  the  introduction  of  the  NNMS. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

in.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


<~  Securities  Exchange  Ac1  Release  No.  44292 
(May  11.  2001).  66  FR  27715  (May  18.  2001  )(SR- 
Phlx-2001-49). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  E)C  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-72  and  should  be 
submitted  by  November  9.  2001 . 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  01-26401  Filed  10-18-01;  8:45  am] 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  VIII:  Wyoming  Regulatory 
Fairness  Board;  Public  Hearing 

The  Small  Business  Administration 
Region  VIII  Wyoming  Regulatory 
Fairness  Board  and  the  SBA  Office  of 
the  National  Ombudsman,  will  hold  a 
Public  Hearing  Monday.  October  29. 
2001  at  8:30  a.m.  at  the  Best  Western 
Dunmar  Inn,  1601  Harrison  Dr. 
(Highway  30  West),  Evanston,  Wyoming 
82930,  phone  (307)  789-3770,  to  receive 
comments  and  testimony  from  small 
business  owners  and  representatives  of 
trade  associations  concerning  regulatory 
enforcement  or  compliance  actions 
taken  by  federal  agencies. 

Anyone  wishing  to  make  an  oral 
presentation  must  contact  Mr.  Mahlon 
Sorensen.  Regulatory  Fairness 
Coordinator,  in  writing  by  letter  or  fax 
no  later  than  October  22,  2001.  in  order 
to  put  on  the  agenda.  Mahlon  Sorensen. 
Regulatorv  Fairness  Coordinator. 
Wyoming  District  Office,  U.S.  Small 


'"  17  CFR  20O.3O-3(a|(12). 


Business  Administration,  100  East  "B" 
Street,  Suite  4001,  Casper,  Wyoming 
82601,  (307)  261-6503  phone  (307)  261 
6535  fax. 

Steve  Tupper, 

Committee  Management  Office. 

[PR  Doc.  01-26330  Filed  10-18-01;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Region  V:  Wisconsin  District  Advisory 
Council;  Public  Meeting 

The  Small  Business  Administration 
Region  V  Wisconsin  District  Advisory 
Council,  located  in  the  geographical 
area  of  Milwaukee,  Wisconsin,  will  hold 
a  public  meeting  at  1 2  noon  central  time 
on  Wednesday,  October  24,  2001,  at  the 
MMAC  building,  756  North  Milwaukee 
Street.  4th  Floor,  Milwaukee,  Wisconsin 
53202,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
Small  Business  Administration,  or 
others  present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Yolanda  Staples  Lassiter,  in  writing  by 
letter  or  fax  no  later  than  Monday, 
October  22,  2001,  in  order  to  be  put  on 
the  agenda.  The  contact  information  is 
as  follows:  Yolanda  Staples  Lassiter, 
EDS,  U.S.  Small  Business 
Administration.  310  West  Wisconsin 
Ave,  Suite  400,  Milwaukee,  Wisconsin 
53202.  telephone— (414)  297-1090  or 
(414)  297-3928  fax. 

Steve  Tupper, 

Committee  Management  Officer. 

|FR  Doc.  01-26331  Filed  10-18-01;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

(Public  Notice  3820] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Emergence  of  Jewish  Artists  in 
Nineteenth  Century  Europe" 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999  (64  PR 
56014),  and  Delegation  of  Authority  No. 
236  of  October  19.  1999  (64  FR  57920), 


as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"The  Emergence  of  Jewish  Artists  in 
Nineteenth  Century  Etirope,"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
exhibit  objects  at  The  Jewish  Museum, 
of  New  York,  NY,  from  on  or  about 
November  18,  2001.  to  on  or  about 
March  17,  2002,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700. 
Washington.  DC  20547-0001. 

Dated:  October  11.2001. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  01-26398  Filed  10-18-O1;  8:45  am) 
BILUNG  CODE  4710-Oe-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3799] 

Advisory  Panel  to  the  United  States 
Section  of  the  North  Pacific 
Anadromous  Rsh  Commission;  Notice 
of  a  Closed  Meeting 

The  Advisory  Panel  to  the  United 
States  Section  of  the  North  Pacific 
Anadromous  Fish  Commission  will 
meet  on  October  29.  2001,  at  the 
Victoria  Conference  Center.  720  Douglas 
Street,  Victoria.  B.C.  V8W  3M7. 
Canada.  This  session  will  involve 
discussion  of  the  Eighth  Annual 
Meeting  of  the  North  Pacific 
Anadromous  Fish  Commission,  to  be 
held  on  October  28-November  2.  2001. 
The  discussion  will  begin  at  8  a.m.  and 
is  closed  to  the  public. 

The  members  of  the  Advisory  Panel 
will  examine  various  options  for  the 
U.S.  position  at  the  Ninth  Annual 
Meeting.  These  considerations  must 
necessarily  involve  review  of  sensitive 
matters,  the  disclosure  of  which  woidd 
frustrate  U.S.  participation  at  the 
Annual  Meeting.  Accordingly,  the 
determination  has  been  made  to  close 
the  8:00  a.m.  meeting  pursuant  to 
Section  10(d)  of  the  Federal  Advisory 
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Committee  Act  and  5  U.S.C.  Section 
552b(c)(9). 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Ms. 
Sally  Cochran,  International  Relations 
Officer,  Office  of  Marine  Conservation 
(OES/OMC),  Room  5806.  U.S. 
Department  of  State.  Washington.  DC 
20520-7818.  Ms.  Cochran  can  be 
reached  by  telephone  on  (202)  647-1073 
or  by  FAX  (202)  736-7350. 

Dated:  October  5.  2001. 
Mary  Beth  West, 

Deputy  Assistant  Secretary  for  Oceans  and 
Fisheries.  Department  of  State. 
[FR  Doc.  01-26397  Filed  10-18-01;  8:45  am) 

BIUJNG  CODE  471(M»-r 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  No.  OST-01-10380] 

Hazardous  Materials:  Knowledge 
Required  for  Civil  Penalty  Enforcement 
Proceedings;  Postponement  of  Public 
Meeting  and  Extension  of  Comment 
Period 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Postponement  of  public  meeting 
and  extension  of  comment  period. 

SUMMARY:  Due  to  exigencies  following 
the  events  of  September  11.  2001.  DOT 
is  postponing  a  public  meeting  that  had 
been  scheduled  for  November  14,  2001 
and  extending  the  comment  period  to 
February  28.  2002.  The  purpose  of  the 
public  meeting  was  to  solicit  comments 
for  consideration  by  DOT  in  developing 
additional  guidance  as  to  when  a 
reasonable  person,  offering,  accepting, 
or  transporting  a  hazardous  material  in 
commerce  would  be  deemed  to  have 
knowledge  of  facts  giving  rise  to  a 
violation  of  the  Federal  Hazardous 
Materials  law  or  the  Hazardous 
Materials  regulations. 
DATES:  Written  comments  must  be 
received  by  February  28.  2002. 
ADDRESSES:  Submit  comments  to  the 
Dockets  Management  System.  U.S. 
Department  of  Transportation.  Room  PL 
401.  400  SevenUi  Street  SW. 
Washington.  DC  20590-0001. 
Comments  should  identify  Docket 
Number  OST-01-10380  and  be 
submitted  in  two  copies.  You  may  also 
submit  comments  by  e-mail  by 
accessing  the  DOT  Dockets  Management 
System  website  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Thomas  Sherman.  Intermodal 
Hazardous  Materials  Program.  Office  of 
Intermodalism,  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW, 


Washington.  DC  20590.  Telephone  (202) 

366-5846;  E-Mail: 

Tom .  Shennan@ost.  dot.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
15,  2001,  at  the  request  of  industry,  we 
published  a  notice  annoimcing  plans  to 
host  a  public  meeting  to  solicit 
comments  for  consideration  by  DOT  in 
developing  additional  guidance  as  to 
when  a  reasonable  person,  offering, 
accepting,  or  transporting  a  hazardous 
material  in  commerce  would  be  deemed 
to  have  knowledge  of  facts  giving  rise  to 
a  violation  of  the  Federal  Hazardous 
Materials  law  or  the  Hazardous 
Materials  regulations.  66  FR  42909.  Due 
to  exigencies  following  the  events  of 
September  11.  2001.  DOT  has  received 
a  request  from  the  Air  Transport 
Association  to  postpone  the  meeting. 
DOT  agrees  and  hereby  postpones  the 
meeting  that  had  been  scheduled  for 
November  14.  2001.  DOT  intends  to 
reschedule  a  public  meeting  on  the 
same  topic  in  2002.  We  are  also 
extending  the  comment  period  to 
February  28.  2002. 

Issued  in  Washington.  DC  on  October  15. 
2001. 

Jackie  A.  Goff. 

Director.  Intermodal  Hazardous  Materials 
Program.  Office  of  Intermodalism. 
IFR  Doc.  01-26465  Filed  10-18-01:  8:45  am) 
BHJJNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  and  General 
Aviation  Maintenance  Issues — New 
Tasks 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  tasks  assigned  to 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  The  FAA  has  assigned  two 
new  tasks  to  the  Aviation  Rulemaking 
Advisory  Committee.  The  tasks  are 
related  to  aeronautical  repair  station 
regulations.  The  first  task  involves 
evaluating  the  current  system  of  ratings 
and  classes  for  aeronautical  repair 
stations  and.  if  appropriate, 
recommending  a  new  system.  The 
second  task  involves  evaluating  the 
current  requirements  for  quality 
assurance  programs  for  aeronautical 
repair  stations  and  recommending 
whether  the  FAA  should  include  such 
systems  in  the  regulations.  The 
Committee  has  elected  to  work  these 
tasks  itself  rather  than  establish  working 
groups  to  develop  recommendations. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Ballough.  Manager,  Continuous 
Airworthiness  Maintenance  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  (202)  267-3546. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  established  the  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues.  The  Committee 
addresses  a  wide  range  of  aviation 
issues.  The  committee  will  address 
these  tasks  under  Air  Carrier  and 
General  Aviation  Maintenance  Issues. 

On  July  30.  2001.  the  FAA  issued  a 
final  rule  that  revised  part  145  of  Title 
14  of  the  Code  of  Federal  Regulations 
(66  FR  41088).  In  Notice  of  Proposed 
Rulemaking  No.  99-09  (64  FR  33142; 
June  21,  1999),  the  FAA  proposed  a  new- 
system  of  rating  and  classes  and 
solicited  comments  on  requirements  for 
a  quality  assurance  program  for 
aeronautical  repair  stations. 
Commenters  overwhelmingly  objected 
to  these  proposals.  The  FAA  is  seeking 
advice  and  recommendations  from  the 
Committee  before  promulgating 
additional  rulemaking  on  these  topics. 

Task  1 — Repair  Station  Ratings  System 
Recommendations 

Task  Summary 

Recommend  a  system  to  rate 
aeronautical  repair  stations  that 
mitigates  problems  associated  with  the 
existing  system  of  ratings  and 
accommodate  the  growth  of  the  aviation 
industry-. 

Committee  Activity 

•  Review  the  existing  system  of 
ratings  and  classes  contained  in  the 
current  part  145  and  any  other 
documents  issued  by  the  FAA 
pertaining  to  aeronautical  repair 
stations. 

•  Review  comments  submitted  to 
FAA  in  response  to  the  public  meetings 
held  in  1989  and  the  system  of  ratings 
proposed  in  June  1999  in  Notice  No.  99- 
09. 

•  Review  challenges  reported  by 
Aviation  Safety  Inspectors  (ASls)  under 
the  existing  system  of  ratings. 

•  Identify  the  challenges  that 
aeronautical  repair  stations  encounter 
under  the  existing  system  of  rating  and 
classes,  including  those  pertaining  to: 

•  Current  bu.^iness  practices  that  are 
not  regulated  that  may  require  some 
form  of  control; 
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•  Provisions  in  the  current  regulation 
that  prevent  repair  stations  from 
performing  desired  business  practices: 
and 

•  Enforcement  problems  associated 
with  the  current  regulations. 

•  Draft  a  Technical  Report  that — 

•  Presents  a  review  of  the  existing 
system  of  ratings  and  classes; 

•  Identifies  various  options  for  rating 
systems; 

•  Identifies  the  advantages  and 
disadvantages  of  each  option; 

•  Provides  economic  information  for 
each  of  the  alternative  rating  systems; 
and 

•  Reconunends  a  preferred  system  of 
ratings.  *  I 

Task  2— Repair  Station  Quality 
Assurance  Program  Recommendations 

Task  Summary 

Recommend  a  quality  assurance 
program  that  reflects  the  industry 
requirements  of  aeronautical  repair 
stations  and  accounts  for  the  varying 
scope  of  repair  station  operations. 

Committee  Activity 

•  Review  the  discussion  about  quality 
assurance  in  the  June  1999  Notice  of 
Proposed  Rulemaking  (Notice  No.  99- 
09). 

•  Review  comments  relating  to 
quality  assurance  submitted  to  FAA  in 
response  to  the  public  meetings  held  in 
1989  and  the  quality  assurance  program 
requirements  proposed  in  Notice  No. 
99-09. 

•  Review  current  industry  practices 
relating  to  qualitv  assurance  issues  to — 

•  Identify  quality  assurance  systems 
currently  used  by  some  repair  stations, 
and 

•  Analyze  the  elements  of  the  systems 
used  by  the  aviation  industry. 

•  Develop  a  Technical  Report  that — 

•  Presents  a  review  of  regulatory 
requirements  that  comprise  a  quality 
assurance  program; 

•  Identihes  various  options  for 
regulating  quality  assurance  programs; 

•  Identifies  the  advantages  and 
disadvantages  of  each  option; 

•  Provides  information  on  the 
economic  impacts  of  applying  a  quality 
assurance  system  to  various  segments  of 
the  repair  station  industry:  and 

•  Recommends  a  preferred  quality 
assurance  program/system. 

Delivery  Date:  The  Committee  must 
complete  this  task  by  February  28,  2002. 

ARAC  Acceptance  of  Task  I 

The  Committee  has  accepted  these 
tasks  and  elected  not  to  establish 
working  groups  to  assist  in  analyzing 
these  tasks  because  the  tasks  are  time 
critical. 


The  new  tasks  and  a  plan  for 
accomplishing  these  tasks  will  be 
discussed  at  the  next  meeting  on  Air 
Carrier  and  General  Aviation 
Maintenance  Issues.  The  Committee 
may  be  required  to  meet  every  4  to  6 
weeks  to  accomplish  the  tasks  within 
the  scheduled  completion  date.  Meeting 
attendance  is  open  to  the  interested 
public  but  space  may  be  limited.  The 
FAA  will  arrange  teleconference 
capability  for  individuals  wishing  to 
participate  in  meetings  if  we  receive 
notification  within  the  time  specified  in 
each  notice  of  meeting. 

The  Secretary  of  Transportation 
determined  that  the  information  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Lssued  in  Washington  DC.  on  October  15. 
2001. 

lames  Ballough, 

Assistant  Executive  Director.  Air  Carrier  and 
General  Aviation  Maintenance  Issues. 
Aviation  Rulemaking  Advisory  Committee. 
|FR  Dor.  01-26460  Filed  10-18-01:  8:45  am) 
BHJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Guidance  on  instructions  for 
Continued  Airworthiness  (ICA) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Request  for  comments  on 
withdrawal  of  policy  memoranda, 
clarification  of  regulatory  intent,  and 
implementation  guidance. 

SUMMARY:  The  FAA  invites  public 
comment  on  its  intent  to  rescind  two 
policy  memoranda  issued  in  1982  and 
1983  regarding  ICA  submittals,  and  to 
clarify  that  ICA  are  required  for  all 
design  approvals  applied  for  after 
January  28,  1981,  per  Title  14,  Code  of 
Federal  Regulations  (CFR),  section 
21.50(b).  Lastly,  a  six-point 
implementation  plan  is  included. 

DATES:  Comments  must  be  received  by 
November  19,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  FAA,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Delegation  and  Airworthiness  Programs 
Branch,  AIR-140,  ARB  Room  304,  6500 
S.  Mac  Arthur  Boulevard,  Oklahoma 
City,  Oklahoma  73169;  telephone:  (405) 
954-7073;  fax:  (405)  954-4104;  e-mail 
nith.harder@faa.gov. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  FAA  invites  interested  parties  to 
comment  on  this  notice.  Comments 
should  identify  the  subject,  and  be 
submitted  to  the  address  speciHed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  will  consider  all 
comments  received  by  the  closing  date 
before  issuing  final  guidance. 

Background 

The  FAA  Aircraft  Certification 
Service  (AIR)  has  recently  had  several 
certification  projects  in  which  the 
applicability  of  the  requirement  to 
develop  Instructions  for  Continuing 
Airworthiness  (ICA)  was  a  matter  of 
contention.  The  FAA  staff  wanted 
clarity  as  to  whether  14  CFR  21.50(b) 
requires  ICA  for  supplemental  type 
certificates  (STCs)  for  products  for 
which  the  the  original  type  certificate 
(TC)  was  applied  for  before  January  28, 
1981.  The  language  of  14  CFR  21.50(b) 
is  clear,  stating,  in  relevant  part: 

The  holder  of  a  design  approval,  including 
either  the  type  certificate  or  supplemental 
type  certificate  for  an  aircraft,  airf;raft  engine, 
or  propeller  for  which  application  was  made 
after  January  28,  1981,  shall  furnish  at  least 
one  set  of  complete  Instructions  for 
Continued  Airworthiness  *    *    * 

Both  STCs  and  amended  TCs  (ATCs) 
are  design  approvals.  Under  14  CFR 
21.50(b),  all  STCs  and  ATCs  for  which 
application  was  filed  after  January  28, 
1981,  must  provide  ICA.  This  is 
regardless  of  the  date  of  applicatipn  for 
the  original  TC. 

FAA's  AIR  predecessor,  the  Office  of 
Airworthiness,  issued  memoranda  dated 
August  3,  1982  and  August  8,  1983. 
Both  stated  that: 

14  CFR  21. .50(6)  applies  only  to  type 
certification,  supplemental  type  certification, 
and  amended  type  certification  projects, 
whose  original  certification  basis  includes  a 
requirement  for  ICA  as  amended  on 
September  11, 1980  (effective  January  28, 
1981). 

The  1983  memorandum  further  states 
that  a  project  to  amend  14  CFR  21.50(b) 
was  initiated  to  reflect  this 
interpretation.  An  amendment  was 
never  issued.  These  memoranda  have 
sometimes  been  relied  on  as  a  basis  for 
not  requiring  ICA  for  some  STC  projects. 

FAA  Policy 

FAA  legal  counsel  has  determined 
that  these  memoranda  did  not  change 
the  plain  meaning  of  14  CFR  21.50(b). 
The  1982  and  1983  memoranda  are 
hereby  rescinded.  AIR's  policy  is  to 
require  adherence  to  14  CFR  21.50(b)  by 
submittal  of  ICA  for  all  design  approvals 
(TC,  STC,  and  ATC)  for  which 
application  is  made  after  January  28, 
1981. 
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In  response  to  comments  already 
received  from  Aircraft  Certification 
Offices  (ACOs)  and  Aircraft  Evaluation 
Groups  (AEGs),  points  one  through  six 
below  provide  interim  guidance  in 
applying  this  requirement.  AlR-100  will 
work  with  ACOs  and  AEGs  to  provide 
follow-on  guidance  on  development  and 
submittal  of  ICA. 

1.  Effective  immediately,  each 
applicant  for  a  TC,  STC,  or  ATC  must 
submit  a  complete  set  of  ICA. 

2.  Design  approvals  for  STCs  and 
ATCs  should  not  be  issued  until  ACO 
and  AEG  personnel  have  accepted  the 
ICA. 

3.  The  FAA  will  not  address 
certification  projects  previously 
approved  without  ICA  at  this  time.  We 
will  not  require  development  of  ICA  for 
those  products  unless  ACO  and  AEG 
personnel  determine  that  ICA  are 
necessary  to  prevent  or  correct  an 
unsafe  condition. 

4.  The  ICA  for  an  STC  or  ATC  need 
only  address  continued  airworthiness 
with  respect  to  the  design  change  for 
which  application  is  made,  as  well  as 
parts  or  areas  of  the  aircraft  affected  by 
the  design  change.  We  consider  such 
ICA  "complete"  for  the  purposes  of  14 
CFR  21.50(b). 

5.  An  applicant's  submitted 
assessment  of  the  need  for  ICA  may 
satisfy  the  "complete  set  of  ICA."  If  the 
assessment  shows  that  the  certification 
project  did  not  change  any  information, 
procedures,  process,  requirements,  or 
limitations  in  the  current  ICA,  or  require 
new  ICA.  and  the  FAA  concurs,  no 
further  ICA  development  is  necessary. 

a.  A  statement  should  be  placed  on 
the  design  approval  indicating  that 
additional  ICA  change  is  not  required. 

b.  For  an  STC,  that  statement  may  be 
placed  under  the  "Limitations  and 
Conditions"  section. 

6.  If  previous  ICA  or  maintenance 
documents  do  not  exist,  or  were 
developed  before  January  28.  1981.  the 
ICA  submitted  for  a  design  change 
should  follow  the  format  and  contents 
specified  in  the  appropriate 
airworthiness  standards  (14  CFR  parts 
23-35)  appendix  to  the  extent  possible. 
ACOs  and  AEGs  should  give 
consideration  to  any  submittal  of  ICA 
containing  the  essential  information  to 
maintain  the  design  change  in  an 
airworthy  condition. 

This  guidance  does  not  create  any 
new  requirements. 

Issued  in  Washington.  DC.  on  October  11. 
2001. 

Tliomas  E.  McSweeny, 
Associate  Administrator  for  Regulation  and 
Certification. 

IFR  Doc.  01-26461  Filed  10-18-01:  8:45  am] 
BILUNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doctot  No.  NHTSA  2000-8247;  Notice  2] 

Cooper  Tire  &  Rubber  Company;  Grant 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Cooper  Tire  &  Rubber  Company 
(Cooper)  has  determined  that 
approximately  8,824  motorcycle  tires 
produced  at  the  Melksham,  England, 
tire  manufacturing  facility  of  Cooper- 
Avon  Tyres  Limited,  do  not  meet  the 
labeling  requirements  mandated  by 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119,  "New  Pneumatic 
Tires  for  Vehicles  Other  than  Passenger 
Cars,"  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
Cooper  has  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requij^ents  of  49  U.S.C.  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  January  2,  2001,  in  the 
Federal  Register  (66  FR  131).  NHTSA 
received  no  comments. 

The  purpose  of  FMVSS  No.  119, 
according  to  S2,  is  "to  provide  safe 
operational  performance  levels  for  tires 
used  on  motor  vehicles  other  than 
passenger  cars,  and  to  place  sufficient 
information  on  the  tires  to  permit  their 
proper  selection  and  use."  Paragraph 
S6.5(d)  of  FMVSS  No.  119  requires  that 
each  tire  be  marked  with  the  maximum 
load  rating  and  corresponding  infiation 
pressure,  and  provides  the  following 

example  "Max  Load lbs  at 

psi  cold." 

Cooper's  noncompliance  relates  to  the 
mislabeling  of  approximately  8.824 
tires.  The  tires  are  the  MT90^16  71H, 
Load  Range  B,  motorcycle  tires  sold  to 
one  original  equipment  manufacturer/ 
customer  under  the  brand  names  AVON 
MT90-16  Roadrunnner,  AVON  MT90- 
16  Gangster,  and  Avon  MT90-16  Indian. 
These  tires  were  produced  with  the 
incorrect  maximum  load  rating  on  the 
serial  side  of  the  tire  during  the  first 
through  the  twentieth  production  weeks 
of  2000.  Approximately  8.124  of  the 
tires  involved  have  been  accounted  for 
in  either  Cooper's  inventory  or  the 
inventory  of  original  equipment 
manufacturer/customer,  leaving  an 
estimated  700  tires  not  accounted  for  in 
either  inventory.  The  incorrect  plate 
read  "MAX  LOAD  345  KG  AT  2.9  BAR 
COLD,  760  LBS  AT  42  PSI  COLD  "  The 
correct  information  should  have  been 


"MAX  LOAD  770  LBS  AT  36  PSI 
COLD." 

According  to  Cooper,  this  mislabeling 
does  not  present  a  safety-related  defect. 
The  tires  involved  are  designed  to  carry 
a  heavier  load  (770  lbs.)  than  the 
incorrect  labeling  specified  (760  lbs.). 
Consequently,  any  misapplication  of  the 
tire  would  be  for  the  user  to  carry  a 
lighter  load  than  the  load  for  which  the 
tires  are  designed.  The  tires  produced 
from  this  mold  during  the 
aforementioned  production  periods 
comply  with  all  other  requirements  of 
49  CFR  571.119. 

Based  on  the  agency's  telephone 
discussions  with  the  petitioner.  Cooper 
management  has  extensively  reviewed 
the  processes,  the  causes  of  these 
noncompliances  have  been  isolated,  and 
changes  in  the  processes  have  been 
instituted  to  prevent  any  future 
occurrences.  The  noncompliance  is 
limited  to  the  equipment  addressed  in 
this  notice.  In  addition.  Cooper  stated 
that  all  of  its  motorcycle  tires  assembled 
after  this  noncompliance  were 
constructed  in  compliance  with  FMVSS 
No.  119  requirements. 

The  agency  has  reviewed  Cooper's 
petition  and  believes  this  labeling 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety.  The 
primary  safety  purpose  of  this  label  is  to 
ensure  that  the  owners  can  select  a  tire 
appropriate  for  their  motorcycle.  In  this 
case.  Cooper  understated  the  load 
carrying  capability  of  the  tire  by  labeling 
the  maximum  load  on  the  tire  as  760 
pounds  instead  of  770  pounds.  Cooper, 
in  effect,  produced  a  better  tire  than  the 
label  would  indicate  to  the  purchaser. 
Regarding  the  mis-marked  infiation 
pressure.  Cooper  stated,  in  a  telephone 
conversation,  that  the  pressure  was 
initially  to  be  labeled  on  the  tire  as  36 
psi,  even  though  the  tire  was  designed 
to  accommodate  a  much  higher  infiation 
pressure.  (Note:  Per  the  Tire  and  Rim 
Association's  2000  Yearbook,  page  7-09: 
A  motorcycle  tire  of  size  MT-90-16, 
Load  Range  B.  is  783  pounds  at  36  psi. 
In  addition,  footnote  no.  2  on  that  page 
states  "For  special  operating  conditions, 
inflation  pressure  may  be  increased  up 
to  40  psi  maximum  with  no  increase  in 
load).  During  the  agency's  technical 
discussions  with  Cooper,  the  tire 
manufacturer  stated  that  the  tires  were 
designed  to  accommodate  a  higher 
infiation  pressure  than  the  mis-marked 
maximum  inflation  pressure  of  42  psi. 
Cooper  verified  with  the  motorcycle 
manufacturer  using  the  subject  tire  as  a 
rear  tire  that  when  the  tire  is  inflated  to 
40  psi.  it  could  safely  carry  the 
maximum  load.  Cooper  conducted  a 
safety  verification  of  these  various 
inflation  pressures  with  indoor  test 
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wheels  and  production  motorcycles  on 
a  closed  track. 

The  agency  agrees  with  Cooper's 
rationale  that  a  motorcycle  equipped 
with  the  mis-labeled  tires  and  loaded 
per  the  incorrect  maximum  load  rating 
would  not  cause  an  unsafe  condition, 
because  the  motorcycle  would  carry  a 
lighter  load  than  the  load  for  which  the 
tires  are  designed  and  be  inflated  to  a 
pressure  level  below  the  tire's  designed 
maximum  inflation  pressure. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 
Accordingly.  Cooper's  application  is 
hereby  granted,  and  the  applicant  is 
exempted  from  the  obligation  of 
providing  notification  of,  and  a  remedy 
for,  the  noncompliance. 

(49  U.S.C.  30118;  delegations  of  authoritv  at 
49  CFR  1.50  and  501.8) 

Issued  on:  October  15.  2001.  I 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-2646.1  Filed  10-18-01;  8:45  am] 
BMJJNG  C006  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20982] 

Americanos  U.S.A.,  LLC,  et  al.— 
Acquisition— Autobuses  Adame,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

SUMMARY:  Americanos  U.S.A.,  L.L.C. 
(Americanos),  a  motor  passenger  carrier, 
and  Americanos  Acquisition  Co.,  L.L.C. 
(Acquisition),  a  noncarrier,  seek 
approval  under  49  U.S.C.  14303  for 
acquisition,  by  either  Americanos  or 
Acquisition,  of  the  operating  authority 
and  certain  other  properties  of 
Autobuses  Adame.  Inc.  (Adame),  a 
motor  passenger  carrier.  Additionally, 
Sistema  Intemacional  de  Transporte  de 
Autobuses,  Inc.  (SUA),  Greyhound 
Lines,  Inc.  (Greyhound),  and  Laidlaw, 
Inc.  (Laidlaw),  through  their  control  of 
Americanos  and  Acquisition,  seek 
approval  to  acquire  control  of  the 
operating  rights  and  properties  of 
Adame  and  to  continue  in  control  of 
Acquisition  if  and  when  it  becomes  a 
motor  passenger  carrier.  Persons 
wishing  to  oppose  the  application  must 
follow  the  rules  under  49  CFR  1182.5 
and  1182.8.  The  Board  has  tentatively 
approved  the  transaction,  and,  if  no 


opposing  comments  are  timely  filed, 
this  notice  will  be  the  final  Board 
action. 

DATES:  Comments  must  be  filed  by 
December  3,  2001.  Applicants  may  file 
a  reply  by  December  18.  2001.  If  no 
comments  are  filed  by  December  3, 
2001,  this  notice  is  effective  on  that 
date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20982  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants'  representative: 
Fritz  R.  Kahn,  1920  N  Street,  NW.  (8th 
floor),  Washington.  DC  20036-1601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  1-800-B77-8339.1 
SUPPLEMENTARY  INFORMATION: 
Americanos  (MC-30981 3)  is  authorized 
to  conduct  regular-route  passenger 
operations  between  certain  points  in  the 
Southwestern  States,  focusing 
particularly  on  the  Mexican  border 
crossing  points  at  EI  Paso,  Laredo,  and 
McAllen,  TX.  Americanos  and 
Acquisition  are  controlled  by  SITA, 
which,  in  turn  is  controlled  by 
Greyhound.  Laidlaw,  a  noncarrier, 
indirectly  controls  Greyhound, ^  which 
holds  nationwide  operating  authority 
(MC-1515).2  SITA  holds  no  operating 


■  In  addition  to  Greyhound  (Delaware).  Laidlaw 
(Canada)  controls  (through  its  subsidiaries  Laidlaw 
Investments.  Ltd.  (Ontario)  and  Laidlaw 
Transportation.  Inc.  (Delaware))  Hotard  Coaches. 
Inc.  (Louisiana)  (MC-USBSI).  Coastliner  d/b/a 
Mississippi  Coast  Lines  (Mississippi)  (MC-14388). 
Laidlaw  Transit.  Inc.  (Delaware)  (MC^161299). 
Chatham  Coach  Lines.  Inc.  (Delaware)  (MC- 
172751).  Willett  Motor  Coach  Co.  (New  |ersey) 
(MC-16073).  and  (through  noncarrier  Laidlaw 
Transit  Holdings.  Inc.  (Delaware))  Laidlaw  Transit 
Services.  Inc.  (Delaware)  (MC-163344).  and  Safe 
Ride  Services.  Inc.  (Arizona)  (MC-246193).  In 
addition  Laidlaw  controls.  thn>ugh  Laidlaw  Transit 
Ltd.  (Ontario)  (MC-102189).  a  number  of  other 
motor  passenger  carriers  conducting  special  and 
charter  operations  in  the  United  Stales,  including: 
(a)  Greyhound  Canada  Transportation  Corp. 
(Ontario)  (MC-304126).  which  also  controls 
Voyageur  Cxirp.  (C  jnada)  (MC:- 360339):  and  (b| 
Gray  Line  of  Vancouver  Holdings  Ltd.  (Canada) 
(MC-357855).  The  Grav  Line  of  Victoria  Ltd. 
(Canada)  (MC-380234).  |.  I.  DeNure  (C:halham) 
LimitiHl  (Canada)  (MC-1 1 1 143  (Sub-No.  1)).  and 
Fenetang-Midland  (x>ach  Lines  Limited  (Canada) 
(MC-139953  and  Mr^l39953  (Sub-No.  1)). 

-  (ireyhound  also  controls  several  regional  motor 
passenger  carriers:  Carolina  Coach  Company.  Inc. 
(MC;-13300).  operating  in  Delaware.  Maryland. 
North  l^rolina.  Pennsylvania,  and  Virginia: 
(^intinental  Panhandle  Lines.  Inc.  (MC:-8742). 
operating  in  Kansas.  Oklahoma,  and  Texas:  Peoria 
Rockford  Bus  Lines.  L.L.C.  (MC-66810).  operating 
in  Illinois:  Texas.  New  Mexico  &  Oklahoma 
(kMches.  Inc.  (MC-61 120).  operating  in  Colorado. 
Kansas,  New  Mexico.  Oklahoma,  and  Texas:  Valley 
Transit  Company,  Inc.  (MC-74).  operating  in  Texas: 
and  Vermont  Transit  Cm..  Inc.  (MC-45626), 


authority  but  also  controls  two  other 
motor  passenger  carriers:  Autobuses 
Amigos,  L.L.C.  (MC-340462),  operating 
between  Brownsville  and  Houston,  TX; 
and  Gonzalez,  Inc.,  d/b/a  Golden  State 
Transportation  (MC-1 73837),  operating 
between  Mexican  border  points  and 
points  in  various  Western  States.  Adame 
holds  operating  authority  (MC-237411) 
to  conduct  regular-route  passenger 
operations  between  the  Mexican  border 
points  at  Roma,  Hidalgo,  and 
Brownsville,  TX,  and  such  cities  as 
Houston,  TX,  Chamblee,  GA,  Charlotte, 
NC,  Wilson,  NC,  Tallahassee,  FL,  and 
Immokalee,  FL. 

Acquisition  has  entered  into  an 
agreement  to  purchase  the  operating 
assets  of  Adame,  including  its  operating 
authority.  At  some  point  at  or  before  the 
time  of  closing,  it  is  expected  that 
Acquisition  will  be  merged  with 
Americanos,  leaving  Americanos  as  the 
surviving  corporation.  However,  if  the 
merger  has  not  been  completed  at  the 
time  of  closing.  Acquisition  will  be  the 
entity  acquiring  Adame's  properties. 
Accordingly,  authority  is  sought  to 
permit  either  Acquisition  or  Americanos 
to  be  the  purchaser,  and  to  permit  the 
merger  of  Acquisition  and  Americanos, 
if  necessary. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  that 
we  find  consistent  with  the  public 
interest,  taking  into  consideration  at 
least:  (1)  The  effect  of  the  proposed 
transaction  on  the  adequacy  of 
transportation  to  the  public;  (2)  the  total 
fixed  charges  that  result;  and  (3)  the 
interest  of  affected  carrier  employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transactions  are 
consistent  with  the  public  interest 
under  49  U.S.C.  14303(b).  Specifically, 
applicants  have  shown  that  the 
proposed  transaction  will  have  a 
positive  effect  on  the  adequacy  of 
transportation  to  the  public  and  will 
result  in  no  increase  in  fixed  charges.  As 
to  the  effect  on  employees  (see  49  CFR 
1182.2(a)(7)),  applicants  state  that  the 
proposed  transaction  will  have  no 
significant  adverse  effect  on  employees. 
Applicants  state  that  Americanos  will 
be  able  to  offer  employment  to  qualified 
Adame  employees,  who  they  say  will  be 
needed  to  operate  the  expanded 
operations  of  the  combined  entities. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  transactions  are 
consistent  with  the  public  interest  and 
should  be  authorized.  If  any  opposing 
comments  are  timely  filed,  this  finding 


operating  in  Maine.  Massachusetts.  New  York,  and 
Vermont. 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001 /Notices 


53285 


will  be  deemed  vacated,  and  imless  a 
final  clecision  can  be  made  on  the  record 
as  developed,  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  See  49  CFR  1182.6(c).  If  no 
opposing  comments  are  filed  by  the 
expiration  of  the  comment  period,  this 
decision  will  take  effect  automatically 
and  will  be  the  final  Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  acquisition  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

2.  The  proposed  merger  and  the 
resulting  acquisition  and/or 
continuance  in  control,  if  necessary,  are 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

3.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  to  be  vacated. 

4.  This  decision  will  be  effective  on 
December  3,  2001  unless  timely 
opposing  comments  are  filed. 

5.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  St.,  SW., 
Room  8214,  Washington,  DC  20590;  (2) 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530; 
and  (3)  the  U.S.  Department  of 
Transportation,  Office  of  the  General 
Counsel.  400  7th  Street.  SW., 
Washington,  DC  20590. 

Decided:  October  15.  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clyburn,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  01-26435  Filed  1O-18-01;  8:45  am) 
BILLING  COOC  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  requests  from  Bowling  Green 
State  University,  Department  of 
Economics  (WB580,  August  30,  2001), 
The  University  of  Missouri  St.  Louis, 
Center  for  Transportation  Studies 
(WB579,  August  23,  2001),  and  the 
Association  of  American  Railroads 
(WB463^,  September  28.  2001)  for 
permission  to  use  certain  data  from  the 


Board's  Carload  Waybill  Samples.  A 
copy  of  the  requests  may  be  obtained 
from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.9. 

Contact:  James  A.  Nash,  (202)  565- 
1542. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  01-26436  Filed  10-18-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34099] 

The  Kansas  City  Southern  Railway 
Company — Acquisition  ar>d  Merger 
Exemption — Gateway  Western  Railway 
Company  and  Kansas  City  Southern 
Transportation  Company 

The  Kansas  City  Southern  Railway 
Company  (KCSR),  Gateway  Western 
Railway  Company  (GWWR),  and  Kansas 
City  Southern  Transportation  Company 
(KCSTC)  jointly  filed  a  verified  notice  of 
exemption.'  As  part  of  a  proposed 
corporate  restructuring:  (1)  KCSTC  will 
convey  to  KCSR  all  of  the  stock  it  owns 
in  GWWR,  which  is  all  of  GWWR's 
issued  and  outstanding  stock,  of  all 
classes;  and  (2)  KCSTC  and  GWWR  will 
be  merged  into  KCSR,  with  KCSR  as  the 
surviving  entity.  After  the  transaction  is 
consummated,  GWER  will  remain  a 
wholly  owned  subsidiary  of  KCSR. 
Under  the  agreement  and  plan  of 
merger,  KCSR  will  assume  all  rights, 
obligations  and  business  functions  of  its 
subsidiaries. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
September  28,  2001,  the  effective  date  of 
the  exemption. 


'  KCSR,  a  Class  I  carrier,  operating  in  the  States 
of  Nebraska.  Iowa.  Kansas.  Missouri,  Oklahoma. 
Arkansas,  Texas,  Louisiana,  Mississippi,  Tennessee, 
and  Alabama,  owns  all  of  the  issued  and 
outstanding  stock  of  KCSTC.  KCSTC.  a  noncarrier 
holding  company,  owns  all  of  the  issued  and 
outstanding  stock  of  GWWR.  GWWR,  a  Class  II 
carrier  operating  in  the  States  of  Kansas,  Missouri, 
and  Illinois,  owns  all  of  the  issued  and  outstanding 
stock  of  Gateway  Eastern  Railway  (GWER).  a  Class 
Hi  carrier  operating  in  the  State  of  Illinois. 


The  purpose  of  the  transaction  is  to 
eliminate  multiple  filing,  reporting  and 
record  keeping  to  and  for  various 
entities. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
file  parties  stated  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changers,  or  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Although  applicants  do  not 
expect  any  employees  to  be  adversely 
affected  by  this  merger  and  control 
transaction,  they  have  agreed  to  apply 
employee  protective  conditions 
pursuant  to  49  U.S.C.  11326(a). 
Therefore,  any  employees  adversely 
affected  by  the  merger  and  control 
transaction  will  be  protected  by  the 
conditions  set  forth  in  iVew  >'orlc  Dock 
Ry. ^-Control — Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revolie  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34099  must  be  filed  with  the 
Surface  Transportation  Board.  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,.  Washington,  DC  20423- 
0001,  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  A. 
MuUins,  401  Ninth  Street,  NW.,  Suite 
1000,  Washington,  DC  20004. 

Board  decisions  and  notices  are 
available  on  oiu°  website  at 
"WWW.STB.DOT.GOV." 

Decided:  October  12,  2001. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretan,: 

|FR  Doc.  01-26283  Filed  10-18-01;  8:45  ami 
BILLMC  CODE  4915-0IM> 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Performance  Review  Board- 
Appointment  of  Members 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
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ACTION:  General  notice. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the  U.S. 
Customs  Service  Performance  Review 
Boards  (PRB's)  in  accordance  with  5 
U.S.C.  4314(c)(4).  The  purpose  of  the 
PRB's  is  to  review  senior  executives' 
performance  appraisals  and  to  make 
recommendations  regarding 
performance  appraisals  and 
performance  awards. 

EFFECTIVE  DATE:  October  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Smith.  Assistant 
Commissioner,  Human  Resources 
Management.  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  NW.,  Room 
2;4-A,  Washington.  DC  20229; 
Telephone  (202)  927-1250. 

Background 

There  are  two  PRB's  in  the  U.S. 
Customs  Service. 


Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  senior 
executives  rated  by  the  Commissioner 
of  Customs.  The  members  are: 

Donnie  Carter.  Deputy  Assistant 
Director,  Recruitment  and  Hiring. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Department  of  the  Treasury 

Anna  Fay  Dixon,  Director,  Office  of 
Finance  and  Administration.  Office  of 
the  Under  Secretary  for  Enforcement. 
Department  of  the  Treasury 

Kenneth  Papaj.  Deputy  Commissioner. 
Financial  Management  Service, 
Department  of  the  Treasury 

Barry  Hudson,  Director,  Office  of 
Financial  Management,  Department  of 
the  Treasury 

Tim  Skud,  Director,  Office  of  Trade  and 
Tariff  Affairs.  Department  of  the 
Treasury. 

Performance  Review  Board  2 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  all  senior 


executives  except  those  rated  by  the. 
Commissioner  of  Customs.  The 
members  are: 

William  F.  Riley,  Director,  Office  of 
Planning,  Office  of  the  Commissioner 
Assistant  Commissioners: 

Douglas  M.  Browning,  International 

Affairs 
Marjorie  L.  Budd,  Training  and 

Development 
S.W.  Hall,  Information  and  Technology/ 

CIO 
C.  Wayne  Hamilton,  Finance/CFO 
Dennis  H.  Murphy.  Public  Affairs 
William  A.  Keefer,  Internal  Affairs 
Robert  M.  Smith,  Human  Resources 

Management 
Deborah  J.  Spero.  Strategic  Trade 
Bonni  G.  Tischler,  Field  Operations 
John  C.  Varrone.  Investigations. 

Dated :  October  1 5 .  200 1 . 
Robert  C.  Bonner, 

Commissioner  of  Customs. 

[FR  Doc.  01-26367  Filed  10-18-01;  8:45  am) 

BILUNG  CODE  482O-02-P 


Friday, 

October  19,  2001 


Part  n 


Department  of 
Transportation 


Federal  Highway  Administration 

23  CFR  Part  627  et  al. 

Design-BuUd  Contracting;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Parts  627,  635,  636,  637  and 
710 

[FHWA  Doclcet  No.  FHWA-2000-7790] 

RIN212S-AE79  i 

Design-Build  Contracting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM):  request  for  comments. 

SUMMARY:  The  FHWA  is  proposing  to 
implement  regulations  for  design-build 
contracting  as  mandated  by  section 
1307(c)  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21).  enacted 
on  June  9.  1998.  The  TEA-21  requires 
the  Secretary  of  Transportation 
(Secretary)  to  issue  regulations  to  allow 
design-build  contracting  for  selected 
projects.  The  regulations  list  the  criteria 
and  procedures  that  will  be  used  by  the 
FHWA  in  approving  the  use  of  design- 
build  contracting  by  State 
Transportation  Departments  (STDs). 

The  regulation  would  not  require  the 
use  of  design-build  contracting,  but 
allows  STDs  to  use  it  as  an  optional 
technique  in  addition  to  traditional 
contracting  methods.  The  FHWA  is 
soliciting  comments  on  its  proposed 
regulation  which  would  establish 
prescribed  policies  and  procedures  for 
utilizing  the  design-build  contracting 
technique  on  Federal-aid  highway 
projects. 

DATES:  Written  comments  must  be 
received  on  or  before  December  18, 
2001.  j 

ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  or  submit  electronically  at 
http://dmses.dot.gov/submit.  All 
comments  should  include  the  docket 
number  that  appears  in  the  heading  of 
this  document.  All  comments  received 
will  be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  you  may  print  the 
acknowledgment  page  that  appears  after 
submitting  comments  electronically. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mr.  Gerald 
Yakowenko,  Office  of  Program 


Administration  (HIPA),  (202)  366-1562. 
For  legal  information:  Mr.  Harold 
Aikens,  Office  of  the  Chief  Counsel 
(HCC-32).  (202)  366-1373,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington.  D.C.  20590- 
0001.  Office  hours  are  from  8  a.m.  to 
4:30  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dmses.dot.gov/submit.  Acceptable 
formats  include:  MS  Word  (versions  95 
to  97),  MS  Word  for  Mac  (versions  6  to 
8).  Rich  Text  File  (RTF),  American 
Standard  Code  Information  Interchange 
(ASCII)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam. 

Background 

Section  112(b)(1)  of  title  23,  United 
States  Code,  requires  highway 
construction  contracts  to  be  awarded 
competitively  to  the  lowest  responsive 
bidder.  A  State  must  use  competitive 
bidding  procedures,  unless  it 
demonstrates  that  some  other  method  is 
more  cost  effective  or  that  an  emergency 
exists.  Similarly,  23  U.S.C.  112(b)(2) 
requires  engineering  service  contracts  to 
be  awarded  using  qualifications-based 
selection  procedures.  Under  the 
"design-build  contracting  method,"  one 
entity  (known  as  the  design-builder) 
performs  both  engineering  and 
construction  of  a  project  under  a  single 
contract  with  the  owner.  Prior  to  the 
TEA-21  (Public  Law  105-178.  112  Stat. 
107  (1998)),  the  design-build  contracting 
method  did  not  fully  comply  with 
existing  statutes;  however,  the  FHWA 
allowed  the  States  to  evaluate  the 
design-build  method  on  an 
experimental  basis  under  Special 
Experimental  Projects  Number  14  (SEP- 


14) — Innovative  Contracting. '  Under 
SEP-14,  twenty-four  States  and  several 
local  public  agencies  evaluated  the 
design-build  contracting  technique. 

Transportation  Equity  Act  for  the  21st 
Century 

Section  1307  of  the  TEA-21  defines 
the  term  "design-build  contract"  as  "an 
agreement  that  provides  for  design  and 
construction  of  a  project  by  a  contractor, 
regardless  of  whether  the  agreement  is 
in  the  form  of  a  design-build  contract, 
a  franchise  agreement,  or  any  other  form 
of  contract  approved  by  the  Secretary." 
In  addition,  section  1307  amends  23 
U.S.C.  112  to  allow  the  design-build 
contracting  method  after  the  FHWA 
promulgates  a  regulation  prescribing  the 
policies  and  procedures  for  utilizing  the 
design-build  contracting  method  on 
qualified  Federal-aid  highway  projects. 
The  TEA-21  defined  qualified  projects 
as  projects  that  comply  with  the  criteria 
in  this  regulation  and  whose  total  costs 
are  estimated  to  exceed:  (1)  $5  million 
for  intelligent  transportation  system 
projects,  and  (2)  $50  million  for  any 
other  project.  It  also  provides  certain 
key  requirements  that  the  FHWA  must 
address  in  the  development  of  these 
regulations.  These  requirements 
include,  but  are  not  limited  to,  the 
following: 

•  Prior  to  initiating  the  rulemaking 
process,  the  FHWA  must  consult  with 
representatives  from  the  American 
Association  of  State  Highway  and 
Transportation  Officials  (AASHTO)  and 
representatives  from  other  affected 
industries; 

•  The  FHWA  must  complete  the 
rulemaking  process  within  three  years 
of  the  date  of  TEA-21  enactment,  or  by 
June  9,  2001;  and 

•  The  regulation  must:  (1)  Identify  the 
criteria  to  be  used  by  the  Secretary  in 
approving  design-build  projects,  and  (2) 
establish  the  procedures  to  be  followed 
by  Federal-aid  recipients  in  seeking  the 
FHWA's  approval. 

In  addition,  section  1307  modifies 
FHWA's  statutes  with  several  other  key 
provisions  regarding  the  use  of  the 
design-build  contracting  method, 
including  the  following: 

•  In  general,  an  FHWA  recipient  may 
award  a  design-build  contract  for  a 
"qualified"  project  using  any 
procurement  process  permitted  by 
applicable  State  and  local  law; 

•  Section  112(e)(2)  oftitle  23.  U.S.C. 
Standardized  Contract  Clause 


'  Information  concerning  Special  Experimental 
Projoct  No.  14  (SEP-14).  innovative  Contracting 
Practices,"  is  available  on  FHWA's  home  page: 
http -.//wwvi.fhwa. dot. gpv.  Additional  information 
may  be  obtained  from  the  FHWA  Division 
Administrator  in  each  State. 
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Concerning  Site  Conditions,  does  not 
apply  to  design-build  contracts; 

•  Final  design  under  a  design-build 
contract  shall  not  commence  before 
compliance  with  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.);  and 

•  Prior  to  the  final  rule  and  for 
projects  outside  of  the  qualified  project 
limits,  the  FHWA  may  continue 
experimental  evaluation  and  approval 
procedures  under  Special  Experimental 
Project  No.  14  (SEP-14)— Innovative 
Contracting. 

Report  to  Congress 

Section  1307(f)  of  the  TEA-21. 
"Report  to  Congress,"  requires  the 
FHWA  to  assess  the  impacts  of  design- 
build  contracting  by  June  9,  2003. 
Specifically,  the  FHWA  is  required  to 
report  on  the  following  items: 

•  An  assessment  of  the  effect  of 
design-build  contracting  on  project 
quality,  project  cost,  and  timeliness  of 
project  delivery; 

•  Recommendations  on  the 
appropriate  level  of  design  for  design- 
build  procurements; 

•  An  assessment  of  the  impact  of 
design-build  contracting  on  small 
businesses; 

•  An  assessment  of  the  subjectivity 
used  in  design-build  contracting;  and 

•  Such  recommendations  concerning 
design-build  contracting  procedures  as 
the  Secretary  determines  to  be 
appropriate. 

Presently  the  FHWA  has  little  data 
available  concerning  the  cost- 
effectiveness  of  design-build  contracting 
in  the  transportation  industry. 
Transportation  Research  Record  No. 
1351,  titled  "Final  Evaluation  of  the 
Florida  Department  of  Transportation's 
Pilot  Design/Build  Program,'  ^ 
documents  the  Florida  DOT's  (FOOT) 
early  experience  with  eleven  State- 
funded  design-build  projects.  This  study 
was  performed  by  the  University  of 
Florida,  Gainesville,  FL  in  1992. 

In  a  comparison  with  FDOT's 
traditional  design-bid-build  projects,  the 
researchers  found  that  the  average 
design-build  direct  cost  was  4.59 
percent  greater  than  the  average  design- 
bid-build  cost.  However,  the  statistical 
analysis  of  the  data  did  not  confirm  the 
difference  in  means  (because  of  the 


-'  R.  D.  Ellis,  )r.  and  A.  Kumar.  "Final  Evaluation 
of  the  Florida  Department  of  Transportation's  Pilot 
Design/Build  Program."  1992.  pp.  94-105  of  the 
Transportation  Research  Record  No.  1351. 
Transportation  Res<;arch  Board  (TRB).  This 
publication  is  out  of  print,  but  a  photocopy  may  be 
purchased  from  the  "TRB  Publications  Sales  Officre 
at  Lockbox  289.  Washington.  DC  20055.  Telephone 
(202)  334-3213.  See  TRB  web  site  at  URL:  tiltp:// 
nationalacademies.org/lrb.  A  copv  is  in  the  Tile  for 
FHWA  Docket  No.  2000-7790. 


small  sample  size  and  the  data 
variability,  the  direct  cost  comparison 
was  inconclusive).  However,  the  average 
design-build  construction  time  was  21.1 
percent  less  than  the  average  for  design- 
bid-build  projects.  Also,  the  researchers 
noted  significant  differences  in  the 
average  increases  for  contract  cost.  The 
design-build  projects  had  an  average 
cost  increase  of  4.09  percent  versus 
FDOT's  1990  design-bid-build  project 
average  cost  increase  of  8.78  percent. 

By  the  time  the  report  to  Congress  is 
developed,  the  FHWA  anticipates  that 
there  will  be  more  experience  with  the 
design-build  contracting  technique.  The 
FHWA  will  be  in  a  better  position  to 
assess  the  true  impacts  of  design-build 
contracting  on  the  transportation 
industry. 

The  FHWA  welcomes  comments  on 
this  subject.  The  agency  invites 
recommendations  concerning  how  we 
might  assess  the  cost  effectiveness  of 
design-build  contracting.  Also,  we 
invite  comment  on  what  techniques  and 
procedures  should  be  used  in  assessing 
the  issues  identified  by  Congress  in 
section  1307(f). 

Pre-Rule  Workshop  and  Outreach 

Throughout  1998,  1999,  and  2000,  the 
FHWA  representatives  met  with 
representatives  from  the  AASHTO  and 
other  affected  industries.  During  these 
meetings,  the  FHWA,  the  AASHTO  and 
industry  discussed  issues  relating  to 
design-build  contracting.  The  FHWA 
was  invited  to  attend  numerous 
association  annual  meetings  and  also 
met  individually  at  the  request  of  some 
industry  representatives.  The  FHWA 
employees  attended  the  following 
meetings: 

•  The  American  Consulting 
Engineer's  Council  (ACEC),  March  5, 
1999.  Washington,  DC; 

•  The  Associated  General  Contractors 
of  America  (AGC),  March  23,  1999,  Las 
Vegas,  NV; 

•  The  American  Road  Builders  and 
Transportation  Association  (ARTE A), 
March  24, 1999,  Las  Vegas,  NV; 

•  The  Design-Build  Institute  of 
America  (DBIA),  March  25. 1999,  Las 
Vegas,  NV; 

•  AASHTO's  Standing  Committee  on 
Highways.  April  17. 1999.  Little  Rock, 
AR: 

•  AASHTO's  Subcommittee  on 
Design,  June  22.  1999,  Dewey  Beach  DE; 

•  AASHTO's  Value  Engineering 
Conference.  July  14,  1999,  Branson,  MO; 
and 

•  AASHTO's  Subcommittee  on 
Construction.  August  2,  1999.  New 
Orleans.  LA. 

bi  1999,  employees  from  the  FHWA's 
Fort  Worth,  Texas  office  performed  a 


field  review  of  existing  design-build 
projects.  This  team  interviewed 
engineers  and  administrators  who  are 
involved  with  design-build  projects  in 
seven  States:  Arizona,  California, 
Colorado,  Florida,  Michigan,  Ohio,  and 
Utah.  Representatives  from  construction 
contractors,  design  consultants,  the 
STDs,  toll  road  agencies  and  other 
individuals  were  interviewed  to  share 
experiences  and  capture  the  lessons 
learned  regarding  the  design-build 
contracting  technique. 

The  FHWA  representatives  attended 
outreach  sessions  related  to  the  design- 
build  rulemaking  effort  at  two  national 
conferences.  The  first  annual  "Design- 
Build  for  Transportation  Conference" 
was  held  April  21-23,  1999.  in  Salt  Lake 
City,  UT.  This  conference  was 
sponsored  by  the  Design-Build  Institute 
of  America,  the  American  Society  of 
Civil  Engineers,  and  the  FHWA.  A 
special  two-hour  outreach  session  was 
sponsored  by  the  FHWA  to  seek 
comments  and  suggestions  concerning 
our  development  of  this  regulation.  The 
second  annual  "Design-Build  for 
Transportation  Conference"  was  held 
March  29-31.  2000.  in  Tampa,  FL.  This 
conference  was  sponsored  by  the 
Design-Build  Institute  of  America,  the 
AASHTO.  and  the  FHWA.  An  FHWA 
representative  presented  an  update  on 
the  status  of  the  rulemaking  effort  and 
several  members  of  the  audience 
expressed  their  recommendations  for 
items  that  should  be  considered  in  the 
rulemaking  process. 

In  addition,  on  December  16,  1999. 
the  FHWA  sponsored  a  one-day  pre-rule 
workshop  for  the  design-build 
regulation  in  Washington,  D.C.  More 
than  100  registrants  from  26  States, 
Puerto  Rico,  and  the  District  of 
Columbia  attended.  They  represented  13 
STDs.  1  county,  3  Federal  agencies,  2 
construction  organizations.  12 
construction  companies.  16  engineering 
firms,  and  1  engineering  organization. 
Representatives  from  law  firms,  auditing 
agencies,  insurance  companies,  and  the 
media  also  attended  the  December  16 
workshop.  Representatives  from  the 
AASHTO  and  each  of  the  major 
industry  associations  presented  their 
viewpoints  on  issues  that  should  be 
considered  in  the  rulemaking  process. 

Many  of  the  comments  received  at 
these  meetings  have  been  incorporated 
into  this  document.  A  summar\'  of  the 
minutes  from  the  December  16,  1999 
meeting  is  available  on  the  FHWA's  web 
page  at  the  following  address:  http:// 
www.fhwa.dot.gov/infmstructure/ 
progadmin/contmcts/d  _build.htm. 


53290  Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001  /  Proposed  Rules 


Section-by-Section  Analysis 

This  section  includes  a  section-by- 
section  analysis  of  the  proposed 
requirements  and  incorporates  sununlry 
information  regarding  comments 
received  during  the  FHWA's  pre-rule 
workshop  and  outieach  sessions.  The 
conunents  are,  of  necessity,  summarized 
in  each  of  the  relevant  sections  of  the 
proposed  rule  and  are  intended  to 
provide  an  overall  perspective  on  the 
comments  submitted  to  the  FHWA 
concerning  design-build  contracting. 

General  Comments 

During  the  pre-rule  workship,  many 
individuals  and  associations 
recommended  that  the  FHWA  keep  the 
rules  simple  and  flexible.  It  is  apparent 
that  States  which  have  evaluated 
design-build  under  SEP-14  have  their 
own  unique  needs  and  preferences. 
Each  would  like  to  maintain  that 
flexibility  and  not  be  limited  by  any 
regulation  which  might  hinder  project 
delivery,  innovation,  or  cost  savings. 
The  industry  associations,  on  the  other 
hand,  raised  specific  issues  concerning 
the  procurement  process  and  the 
importance  of  minimizing  subjectivity 
in  the  selection  process.  Position  papers 
for  the  AASHTO  and  the  major  industry 
associations,  which  participated  in  the 
December  16,  1999,  pre-rule  workshop 
meeting  are  posted  on  the  FHWA's  web 
site  at:  http://www.fhwa.dot.gov/ 
infrastructure/progadmin/contracts/ 
d_build.htm. 

In  general  terms,  the  AASHTO 
expressed  the  need  for  a  simple,  yet 
flexible  rule  which  will  create  a 
framework  for  encouraging  the 
development  of  a  design-build  process 
in  each  State.  The  rule  should  not 
impede  project  delivery,  innovation,  or 
cost  savings.  The  AASHTO  encouraged 
the  FHWA  to  develop  a  rule  which 
would  foster  the  mainstreaming  of  the 
design-build  process  into  the 
transportation  arena.  Finally,  the 
AASHTO  asserted  that  a  rule  cannot  be 
written  to  ensure  complete  fairness  in 
the  procurement  process,  but  AASHTO 
noted  that  STDs  must  make  every 
reasonable  effort  to  provide  an  open  and 
understandable  process. 

The  construction  industry  was 
represented  at  the  pre-rule  workshop 
meeting  by  the  Associated  General 
Contractors  of  America  (AGC)  and  the 
American  Road  and  Transportation 
Builders  Association  (ARTBA).  They 
echoed  similar  comments  and 
reservations  regarding  issues  that 
should  be  considered  in  the  proposed 
rule.  The  ARTBA  stated  that  there  is  no 
clear  industry  consensus  regarding  the 
design-build  contracting  method. 


Construction  firms  often  have  different 
opinions  depending  on  such  factors  as 
their  size  and  culture.  Both  the  ARTBA 
and  the  AGC  stated  that  the  traditional 
"design-bid-build"  ^  system  is  the 
preferred  delivery  system  for  publicly 
financed  transportation  construction 
projects  and  should  be  used  whenever 
possible.  The  AGC  said  that  States 
should  demonstrate  how  a  specific 
project  would  benefit  from  the  use  of 
the  design-build  method  before  a 
delivery  system  is  chosen.  Both 
associations  are  concerned  with  the 
potential  for  subjectivity  in  the  selection 
process  and  the  need  for  a  fair, 
equitable,  and  consistent  procurement 
process. 

The  ACEC  recommended  that  the 
proposed  rule  be  crafted  in  a  manner  to 
allow  the  STDs  to  evaluate  and  select 
the  project  delivery  system  which  will 
represent  the  best  value  for  a  specific 
project.  The  proposed  rule  should 
promote  a  best  value/value-based 
selection  process  that  evaluates  cost, 
technical  qualifications,  technical 
approach,  and  quality.  In  broad  terms, 
the  ACEC  recommended  a  process 
which  would  encourage  innovation  in 
addition  to  design  and  construction 
flexibility. 

The  Design-Build  Institute  of  America 
(DBIA)  illustrated  the  positive  aspects  of 
the  design-build  process  and  hoped  that 
the  FHWA's  proposed  rule  would 
provide  STDs  and  local  agencies  with 
maximum  flexibility  in  structuring  their 
procurement  processes.  The  DBIA 
strongly  supports  the  use  of  a  best  value 
selection  process  in  procurement.  It 
blends  the  attributes  of  price, 
qualifications  and  other  technical 
properties  to  arrive  at  the  best  value  for 
the  project  owner. 

Based  on  a  review  of  all  of  the 
comments  received  during  the  pre-rule 
workshop  process,  the  FHWA  proposes 
to  give  Federal-aid  recipients  as  much 
flexibility  as  possible  in  the  selection  of 
the  appropriate  form  of  design-build 
contracting  for  their  individual  projects. 
We  have  developed  the  proposed 
regulation  with  two  goals  in  mind: 

•  Continue  the  flexibility  that  exists 
under  the  current  SEF-14  design-build 
program,  and 

•  Develop  a  model  for  the  appropriate 
use  of  the  design-build  process  in  each 
State. 

This  proposed  rule  would  provide  a 
general  framework  for  the  procurement 
of  design-build  projects,  ranging  from 
simple  projects  which  may  be  awarded 
on  a  low-bid  basis  to  complex  projects. 


'  Design-bid-build"  means  the  traditional  deliver\' 
method  where  design  and  construction  are 
sequential  steps  in  the  project  development  process. 


which  may  utilize  a  best-value  selection 
process  through  competitive 
negotiation.  Federal  agencies,  which 
contract  directly  with  the  private  sector 
for  goods  and  services,  currently  have 
such  standards  in  the  Federal 
Acquisition  Regulations  (FAR).  These 
regulations  define  the  standards  for 
contracting  in  direct  Federal 
procurement,  including  design-build 
and  competitive  negotiation. 
Specifically,  the  concepts  in  48  CFR 
Part  15,  Contracting  by  Negotiation, 
provide  standards  which  have  been 
tested  by  numerous  contracting  agencies 
and  the  courts. 

The  FHWA  proposes  to  adopt  a 
modified  version  of  the  FAR  provisions. 
We  believe  our  proposed  rule  would 
satisfy  both  of  the  above  mentioned 
goals.  Accordingly,  the  STDs  will  then 
have  the  same  degree  of  flexibility  in 
prociu^ment  as  other  Federal  agencies 
which  procure  directly  for  contract 
services.  Also,  industry  representatives 
who  contract  in  both  the  direct  Federal 
and  Federal-aid  transportation  markets 
will  be  subject  to  the  same  standards  of 
fairness  in  competitive  negotiation. 

Specific  Comments 

Fart  627 — Value  Engineering 

It  is  necessary  to  amend  the  existing 
value  engineering  regulations  in  23  CFR 
627  to  clarify  how  the  FHWA's  value 
engineering  policies  apply  to  design- 
build  projects. 

During  the  pre-rule  workshop  process, 
both  the  AASHTO  and  the  AGC 
provided  recommendations  on  ^his 
subject.  The  AASHTO  believes  that  the 
STDs  should  have  the  flexibility  to  use 
value  engineering  clauses  where 
appropriate.  The  AGC  stated  that  value 
engineering  proposals  should  not  be 
permitted  during  the  proposal  stage  of 
design-build  procurement,  but  the  AGC 
believes  that  post-award  value 
engineering  proposals  may  be 
acceptable. 

The  FHWA  believes  that  flexibility  is 
appropriate  for  this  issue.  New 
paragraph  (e)  in  §627.5  would  provide 
several  options  for  meeting  the  value 
engineering  provision  of  §627. 1(a).  This 
provision  requires  States  to  perform  a 
value  engineering  analysis  on  all 
National  Highway  System  (NHS) 
projects  with  an  estimated  cost  of  $25 
million  or  more.  The  first  option  noted 
in  the  proposed  rule  would  allow  STDs 
to  perform  a  value  engineering  analysis 
prior  to  the  initiation  of  the 
procurement  process.  In  lieu  of  this, 
STDs  may  require  the  design-builder  or 
other  parties  to  perform  a  value 
engineering  analysis  at  other  points  in 
the  project  development  process.  Also. 
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in  keeping  with  the  FHWA's  existing 
philosophy  regarding  value  engineering 
change  proposal  clauses,  these 
provisions  may  be  used  at  the  STD's 
discretion,  but  are  not  required,  for 
design-build  projects. 

Part  635 — Construction  and 
Maintenance 

Section  635.102    Definitions 

It  is  necessary  to  amend  the  existing 
regulations  to  clarify  how  the  FHWA's 
requirements  for  Federal-aid 
construction  contracts  will  apply  to 
design-build  projects.  A  definition  is 
added  for  "design-build  project." 

The  term  "certification  acceptance"  is 
removed.  Section  1604  of  the  TEA-21, 
which  replaced  23  U.S.C.  117  (formerly 
titled  "Certification  Acceptance"), 
removed  this  term  and  replaced  it  with 
the  new  program  "High  Priority  Projects 
Program." 

Section  635. 1 04    Method  of 
Construction 

New  paragraph  (c)  would  be  added  to 
provide  a  reference  to  new  part  636  and 
the  contracting  provisions  for  Federal- 
aid  design-build  projects. 

Section  635.107    Participation  by 
Disadvantaged  Business  Enterprise 

During  the  design-build  pre-rule 
workshop  process,  the  AASHTO 
recommended  that  specific 
Disadvantaged  Business  Enterprise 
(DBE)  commitments  should  not  be 
mandated  at  the  time  of  award.  The 
AGC  stated  its  belief  that  DBE 
requirements  should  be  the  same  as  for 
traditional  projects;  however,  where 
STDs  are  meeting  goals  through  race 
neutral  means,  contractual  goals  should 
not  be  stated  in  the  Request  for 
Proposals  document.  The  AGC  also 
stated  that  DBE  utilization  should  not  be 
a  weighted  factor  in  selecting  the  '• 

successful  offeror. 

The  DBE  program  requirements  under 
the  U.S.  DOT'S  DBE  regulation  in  49 
CFR  part  26  are  applicable  to  FHWA 
design-build  projects.  The  STDs  may 
establish  an  overall  DBE  contract  goal 
for  design-build  projects.  The  design- 
builder  in  turn  may  establish 
appropriate  goals  for  the  subcontracts  it 
lets  to  meet  the  overall  design-build 
contract  goal.  The  STDs  are  to  maintain 
oversight  of  the  design-builder's 
activities  to  ensure  compliance  with  the 
provisions  of  49  CFR  part  26. 

We  are  proposing  several  different 
changes  to  §635.107.  First,  we  are 
proposing  to  change  the  title  from 
"Small  and  disadvantaged  business 
participation"  to  "Participation  by 
disadvantaged  business  enterprise." 


This  is  being  done  to  be  consistent  with 
the  terminology  in  the  U.S.  DOT's  DBE 
program  in  49  CFR  part  26.  Paragraph 
(a)  would  also  be  modified  to  provide 
the  correct  reference  to  49  CFR  part  26. 
Second,  we  are  proposing  to  add  new 
paragraph  (b)  to  clarify  how  DBE 
requirements  will  apply  to  design-build 
projects.  These  provisions  would  state 
that  offerors  do  not  need  to  furnish  the 
specific  commitment  information 
required  by  49  CFR  26.53(b)(2)  prior  to 
the  award  of  a  contract.  However,  the 
design-builder  must  indicate  that  it  can 
obtain  the  necessary  DBE  commitments. 
If  the  design-builder  cannot  obtain  the 
necessary  commitments,  it  must 
document  to  the  STD  its  good  faith 
efforts,  as  described  in  49  CFR  26.53. 
Under  49  CFR  26.53(e),  the  STD  or 
contracting  agency  must  maintain 
oversight  to  ensure  contractual 
requirements  are  met  throughout  the  life 
of  the  contract.  Lastly,  the  proposed  rule 
would  prohibit  STDs  from  providing 
additional  credit  during  the  proposal 
evaluation  process  for  offerors  who 
indicate  that  they  will  attain  DBE 
participation  above  the  contract  goal. 
The  DBE  program  requirements  are  one 
of  many  contractual  requirements  which 
are  binding  on  the  design-builder; 
however,  STDs  must  not  give 
preferences  to  offerors  who  exceed  the 
DBE  contract  goals. 

Section  635.109    Standardized 
changed  condition  clauses 

Section  1307(b)  of  TEA-21  modified 
23  U.S.C.  112(e)(2)  such  that  the 
FHWA's  requirement  to  utilize 
standardized  changed  condition  clauses 
on  all  Federal-aid  construction  projects 
will  not  apply  to  design-build  projects. 
However,  depending  on  the  level  of  risk 
sharing  between  the  STD  and  the 
design-builder,  modified  versions  of 
these  clauses  may  be  appropriate  in 
certain  circumstances. 

During  the  pre-rule  meeting  with  the 
AASHTO  and  industry,  the  AGC  stated 
that  the  proposed  rule  should  require 
the  use  of  a  changed  condition  clause  in 
design-build  contracts.  The  AGC 
asserted  that  such  clauses  will  limit 
litigation  and  reduce  overall  project  cost 
by  precluding  the  need  to  include 
contingencies  in  prices  for  unknown 
conditions  or  for  undertaking  extensive 
pre-proposal  geologic  studies.  The 
ACEC  addressed  this  issue  indirectly  in 
recommending  that  the  preliminary 
design  should  be  advanced  to  the  point 
where  risks,  such  as  differing  site 
conditions,  are  identified  and  properly 
allocated.  The  other  associations  did  not 
comment  on  this  issue. 

The  FHWA  believes  that  certain 
elements  of  the  standardized  changed 


condition  clauses  may  be  appropriate 
for  certain  design-build  projects.  Others 
may  be  included  at  the  discretion  of  the 
contracting  agency  depending  on  the 
risk  allocation  for  a  given  project. 
Specifically,  the  differing  site 
conditions  clause  (or  a  modified  version 
of  the  clause  in  23  CFR  635.109(a)(1)) 
may  be  specified  by  an  owner 
depending  on  the  specific  risks  and 
responsibilities  which  are  being 
allocated  to  the  design-builder. 

The  "Suspensions  of  Work  Ordered 
by  the  Engineer"  clause  is  appropriate 
in  any  situation  where  the  contracting 
agency  suspends  or  delays  the  work  for 
an  unreasonable  time  period.  Therefore, 
the  FHWA  is  requiring  its  use  on  all 
design-build  contracts. 

The  intent  of  the  "Significant  Changes 
in  the  Character  of  Work"  clause  in  23 
CFR  635.109(a)(3)  is  to  provide 
equitable  adjustments  for  changes  in 
quantities  amd  other  alterations  in  the 
work  (designed  by  the  owner)  as 
necessary  to  complete  the  project.  In  the 
case  of  a  design-build  project,  the  STD 
may  have  delegated  this  responsibility 
to  the  design-builder  and  it  may  not  be 
appropriate  to  include  such  change 
clauses  in  a  design-build  contract.  In 
addition,  the  "lump  sum  payment" 
structure  of  most  design-build  contracts 
does  not  correlate  with  the  "unit  price 
payment"  structure  of  traditional 
design-bid-build  contracts.  In  other 
cases,  an  owner  may  believe  that  it  is 
appropriate  to  include  provisions 
similar  to  the  "significant  changes  in  the 
character  of  work"  clause  in  a  design- 
build  contract.  However,  such  use 
would  be  optional  under  this  proposed 
rule. 

New  paragraph  (c)  would  be  added  to 
require  the  use  of  the  standardized 
suspensions  of  work  ordered  by  the 
engineer  clause  (23  CFR  635.l69(a)(2)) 
for  all  design-build  projects.  However, 
the  STDs  would  be  encouraged  to 
consider  using  differing  site  condition 
clauses  and  significant  changes  in  the 
character  of  work  clauses  which  are 
appropriate  for  the  risk  and 
responsibilities  that  are  shared  with  the 
design-builder. 

Section  635. 110    Licensing  and 
Qualification  of  Contractors 

The  FHWA  proposes  to  amend  this 
section  to  clarify  how  the  requirements 
for  licensing  and  qualification  of 
contractors  would  apply  to  design-build 
contracts.  During  the  pre-rule  workshop 
process  there  were  several  comments  on 
this  issue. 

The  AASHTO  recommended  that 
contracting  agencies  be  permitted  to 
require  contractor  prequalification  and 
licensed  engineers  in  accordancu  with 


53292 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001  /  Proposed  Rules 


the  owner's  requirements  or  State  and 
local  statutes.  The  ACEC  recommended 
that  flexibility  be  provided  in 
prequalification  and  licensing 
requirements  to  allow  a  design  firm  to 
lead  the  design-build  team.  While  the 
AGC  did  not  specifically  comment  on 
this  issue,  it  indicated  that 
prequalification  is  a  necessary  element 
in  the  design-build  process  to  limit  the 
number  of  design-builders  that  will 
incur  the  expense  of  preparing 
proposals. 

The  ARTBA  suggested  that 
contracting  agencies  should  use  some 
type  of  screening  process  which  might 
be  based  on  prequalification,  a  surety 
bond  system,  or  merely  a  demonstration 
of  understanding  technical 
requirements.  However,  the  ARTBA 
recommended  against  a  short  listing 
process  as  it  believes  that  anyone  who 
is  qualified  to  perform  the  work  should 
be  allowed  to  submit  a  proposal.  The 
DBIA  stated  that  prequalification  is 
essential  for  effective  design-build 
contracting.  The  DBIA  recommended 
that  the  proposed  rules  provide  that 
design-builders  must  clearly 
demonstrate  their  ability  to  become 
licensed  or  to  practice  professionally  in 
the  State  in  which  the  project  is  located. 

In  consideration  of  all  of  these 
comments,  the  FHWA  has  proposed  to 
allow  States  to  require  certain 
prequalification  requirements  if 
required  by  their  own  statutes  or 
procedures.  Prequalification  may  be 
required  as  a  condition  of  a  proposal 
submission  if  it  is  required  by  State 
statute  or  policy;  however,  the  STD 
must  allow  adequate  time  between 
project  advertisement  and  the  opening 
of  cost/technical  proposals  for  proposers 
to  become  prequalified. 

In  addition,  new  paragraph  (f)  would 
be  added  to  allow  the  STDs  to  use  their 
own  bonding,  insurance,  licensing  and 
qualification  procedures  for  any  phase 
of  design-build  procurement. 
Geographic  preferences  are  prohibited. 
The  STIDs  may  require  offerors  to 
demonstrate  their  ability  to  become 
licensed;  however,  licensing  procedures 
may  not  serve  as  a  barrier  for  the 
consideration  of  otherwise  responsive 
proposals. 

Section  635. 112    Advertising  for  Bids 

Chiring  the  pre-rule  workshop  process, 
the  AASHTO  recommended  that  the 
FHWA  authorization  should  take  place 
prior  to  offering  the  project  for 
advertisement.  The  AASHTO  suggested 
that  this  authorization  should  carry 
through  the  rest  of  the  project's 
development. 

We  are  proposing  two  changes  to  this 
section.  First,  this  section  would  be 


retitled  to  read  "Advertising  for  bids 
and  proposals."  We  prefer  the  term 
"proposal"  rather  than  "bids"  for 
design-build  contracting.  The  term 
"bid"  is  usually  associated  with  an 
invitation  for  bids  under  the  design-bid- 
build  method  of  contracting.  The  term 
"proposal"  is  usually  associated  with 
the  design-build  contracting  method. 

Second,  we  are  proposing  to  add  new 
paragraph  (i).  Paragraph  (i)  would 
amend  the  requirements  of  this  section 
for  a  design-build  project.  The  FHWA 
Division  Administrator's  approval  of  the 
Request  for  Proposals  (RFP)  document 
will  constitute  the  FHWA's  project 
authorization  and  the  FHWA's  approval 
of  the  STD's  request  to  release  the  RFP 
document.  The  STD  may  decide  the 
appropriate  solicitation  schedule  for  the 
project  advertising,  release  of  the 
request  for  proposals,  and  proposal 
submission  deadlines. 

Section  635. 113    Bid  Opening  and  Bid 
Tabulations 

New  paragraph  (c)  would  be  added  to 
allow  STDs  to  use  their  own  procedures 
for  the  process  of  receiving,  reviewing 
and  processing  design-build  proposals. 
The  STD  will  submit  a  tabulation  of 
proposal  costs  to  the  FHWA  Division 
Administrator  as  is  presently  done  for 
traditional  design-bid-build  projects. 

Section  635.114    Award  of  Contract 
and  Concurrence  in  Award 

New  paragraph  (k)  would  provide  a 
reference  to  the  design-build  contracting 
requirements  of  part  636. 

Section  635. 116  Subcontracting  and 
Contractor  Responsibilities 

The  FHWA's  current  subcontracting 
provision  requires  the  prime  contractor 
to  perform  at  least  30  percent  of  the 
work  (less  specialty  items).  During  the 
pre-rule  workshop  process,  the 
AASHTO  recommended  that  the  States 
be  allowed  to  determine  the  required 
percentage  of  work  to  be  performed  by 
the  design-builder  and/or  its 
subcontractors.  The  DBIA  recommended 
that  the  FHWA  not  establish  a 
requirement,  but  leave  this  issue  to  the 
discretion  of  the  design-builder.  The 
ACEC  recommended  flexibility  in  all 
procurement  policies  to  allow  the 
situation  where  a  design  firm  serves  as 
the  leader  on  a  design-build  team.  The 
AGC  recommended  no  change  in  the 
existing  requirement.  The  other 
associations  did  not  provide  comments 
on  this  issue. 

The  FHWA  proposes  to  provide 
greater  flexibility  in  this  area  for  design- 
build  contracts.  We  believe  that  the 
contract  agency  is  in  the  best  position  to 
establish  minimum  percentages  of  work 


that  must  be  accomplished  by  the 
design-builder.  Therefore,  the  proposed 
rule  would  not  apply  the  existing  30 
percent  requirement  to  design-build 
projects.  At  their  discretion,  STDs  may 
establish  minimum  percentages  of  the 
work  which  would  be  accomplished  by 
the  design-builder. 

Accordingly,  we  propose  to  add  new 
paragraph  (d).  Paragraph  (d)  would 
allow  the  STDs  to  determine  the 
minimum  amount  of  work  which  must 
be  accomplished  by  the  design-builder. 
In  addition,  the  FHWA  has  also 
included  a  prohibition  on  any 
procedure,  requirement,  or  preference 
which  imposes  minimum 
subcontracting  requirements  or  goals 
(other  than  those  necessary  to  meet  the 
Disadvantaged  Business  Enterprise 
program  requirements  of  49  CFR  part 
26].  Subcontracting  goals  may  serve  as 
a  local  contracting  preference,  thereby  . 
presenting  an  artificial  contractual 
barrier  to  the  design-builder's  ability  to 
manage  an  efficient  contract.  Therefore, 
we  are  proposing  to  prohibit    "^ 
subcontracting  goals. 

Section  635.122    Participation  in 
Progress  Payments 

The  proposed  rule  would  add 
paragraph  (c)  which  would  require 
STDs  to  specify  how  progress  payments 
will  be  made  in  the  RFP  document  on 
lump  sum  design-build  contracts. 

Section  635.309    Authorization 

This  proposed  rule  would  define  the 
RFP  document  approval  as  the  key  point 
in  the  Division  Administrator's 
authorization  of  a  design-build  project. 
The  Division  Administrator's  approval 
of  the  RFP  document  would  constitute 
the  FHWA's  authorization  of  the  project. 
This  includes  approval  to  proceed  with 
the  advertisement  /release  of  the  RFP 
document  and,  subject  to  concurrence- 
in-award,  proceed  with  the  design  and 
construction  of  the  project.  The 
requirements  for  authorization  of  a 
design-build  project  are  added  in  a  new 
paragraph  (p). 

Section  635.41 1     Material  or  Product 
Selection 

In  general,  the  associations  supported 
the  concept  of  applying  the  existing 
restrictions  for  proprietary  products  to 
design-build  projects.  The  current 
requirement  for  traditional  design-bid- 
build  construction  projects  generally 
prohibits  the  STDs  from  specifying 
proprietary  products  in  the  plan  and 
specifications,  unless  the  proprietary 
product  is:  (1)  Bid  competitively  with 
equally  suitable  unpatented  products, 
(2)  used  for  research,  or  (3)  necessary  for 
synchronization  purposes.  For  design- 
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build  projects,  the  prohibition  on 
specifying  proprietary  products  would 
apply  to  the  requirements  in  the  RFP 
document.  The  design-builder  would  be 
free  to  use  a  proprietary  product  if  it 
met  the  requirements  of  the  design- 
build  contract. 

The  AASHTO  stated  that  the 
proprietary  product  restrictions  should 
be  in  accordance  with  current 
requirements.  Any  allowable  exceptions 
should  be  clearly  defined  in  the  contract 
documents.  The  AGC  stated  that  the 
specification  of  proprietary  products  in 
the  RFP  should  be  strongly  discouraged. 
The  AGC  believed  that  specifying 
proprietary  products  undermines  the 
design-builder's  creativity  in  developing 
a  proposal  to  meet  the  owner's  needs. 
The  DBIA  stated  the  current  prohibition 
for  specifying  proprietary  products  in 
the  contract  documents  should  be 
continued.  The  STDs  employing  design- 
build  should  be  using  performance 
specifications  seeking  quality  end 
results  in  lieu  of  means  and  methods 
prescriptive  specifications.  The  FHWA 
concurs  with  the  recommendations  of 
the  associations  and  this  proposed  rule 
would  extend  the  current  requirements 
to  the  design-build  RFP  document.  The 
requirements  for  material  or  product 
selection  in  design-build  contracts  are 
added  in  paragraph  (f). 

Section  635.413     Warranty  Clauses 
There  was  a  difference  of  opinion 
among  the  associations  regarding  the 
use  of  warranty  clauses  on  design-build 
projects.  Some,  but  not  all,  of  the 
associations  elected  to  comment  on  the 
warranty  issue.  The  AASHTO  stated 
that  the  use  of  warranties  should  be  at 
the  owner's  discretion.  If  an  owner 
-  believes  that  warranties  are  desirable, 
they  should  carefully  consider  and 
clearly  communicate  the  requirements 
in  the  RFP  document.  The  ACEC 
expressed  concern  over  any  attempt  to 
extend  uninsurable  warranty  provisions 
to  professional  engineering  services. 
The  AGC  stated  that  warranty 
requirements  should  not  be  addressed 
in  the  proposed  rule.  The  AGC  believes 
that  this  is  a  significant  issue  that 
should  be  addressed  separately.  The 
DBIA  indirectly  addressed  this  issue  in 
the  subject  of  risk  allocation.  The  DBIA 
supports  the  concept  of  appropriate  risk 
delegation  by  including  warranty 
provisions  only  where  certain  design 
and  construction  features  are  within  the 
control  of  the  design-builder. 

The  FHWA  recognizes  the  significant 
concern  regarding  warranty  issues  and 
agrees  with  the  AASHTO  that  STDs 
should  have  the  discretion  to  use 
warranties  where  appropriate.  The 
proposed  rule  would  not  amend  the 


current  warranty  regulation  in  23  CFR 
635.413  which  limits  the  application  of 
warranties  to  specific  products  or 
construction  features  on  NHS  projects. 
The  STDs  would  continue  to  use  their 
own  warranty  procedures  on  non-NHS 
projects. 

Part  636— Design-Build  Contracting 

This  part  would  provide  new 
requirements  for  Federal-aid  design- 
build  projects.  The  agency  believes  it  is 
necessary  to  provide  additional 
explanation  for  certain  new 
requirements  which  are  not  self- 
explanatory.  Specific  comments  on 
these  new  provisions  follow. 

Section  636.102    Does  This  Part  Apply 
to  Me? 

This  part  is  written  in  the  plain- 
language  format.  The  pronoun  "you" 
refers  to  the  STD,  the  primary  recipient 
of  Federal-aid  funds  in  a  State.  Where 
the  STD  has  an  agreement  with  a  local 
public  agency  (or  other  governmental 
agency)  to  administer  a  Federal-aid 
design-build  project,  the  term  "you  " 
will  also  apply  to  that  contracting 
agency. 

Section  636. 1 03     What  Are  the 
Definitions  of  Terms  Used  in  This  Part? 

Many  of  tht  definitions  used  in  this 
section  are  taken  from  the  DBIA's 
"Design-Build  Manual  of  Practice," '^ 
Document  Number  103.  Modifications 
are  made  to  certain  terms  to  agree  with 
the  actual  use  in  the  Federal-aid 
highway  program.  Other  definitions, 
such  as  the  definition  of  a  "qualified 
project,"  are  taken  from  section  1307  of 
theTEA-21. 

Section  636. 106    What  Type  of  Projects 
May  Be  Used  With  Design-Build 
Contracting? 

In  its  recommendations  to  the  FHWA, 
the  AASHTO  stated  that  the  proposed 
rules  for  design-build  should  not  limit 
a  State's  ability  to  gain  maximum 
benefit  from  the  process.  States  should 
not  be  prohibited  from  using  the  most 
effective  selection  process  for  each 
individual  project.  Similarly,  the  ACEC 
recommended  that  owners  should  be 
provided  with  the  flexibility  to  adopt 
the  project  delivery  method  that  offers 
the  best  value,  given  the  unique 
opportunities,  constraints,  risks,  and 
demands  of  a  particular  project.  The 
DBIA  strongly  supported  a  process 


■•The  Design-Build  Manual  of  Practice. " 
Document  Number  103  (Design-Build  Definitions), 
is  available  for  purchase  from  the  Design-Build" 
Institute  of  America.  1010  Massachusetts  Avenue. 
N.W..  Suite  350.  Washington.  DC.  20001  ($9  for 
DBIA  members:  $12  nonmembers).  Online 
publication  information  is  available  at  URL:  http:/ 
/n-HM'.dbia.org/pubs. 


which  will  encourage  the  use  of  design- 
build.  On  the  other  hand,  both  the 
ARTBA  and  the  AGC  expressed 
reservations  with  the  design-build 
method  and  recommended  that  the 
traditional  design-bid-build  method 
remain  the  preferred  method  of 
contracting.  The  AGC  stated  that  design- 
build  should  only  be  allowed  for  use  on 
Federal-aid  projects  where  it  can  be 
demonstrated  that  traditional 
-contracting  methods  are  not  appropriate 
or  where  there  are  unique  problems  or 
circumstances  associated  with  a 
particular  project.  The  ARTBA 
recognized  that  there  may  be  certain 
projects  that  will  lend  themselves  to 
design-build  including  projects 
incorporating  innovative  financing 
arrangements  (certainty  in  price  and/or 
scheduling),  and  projects  incorporating 
specific  technical  challenges.  The 
ARTBA,  however,  believes  that  design- 
build  should  only  be  used  where  it 
would  provide  the  public  with  a  real 
advantage  which  is  not  readily  provided 
by  the  traditional  design-bid-build 
method.  The  ARTBA  also  recommended 
that  the  estimated  contract  amount 
should  not  be  a  determining  factor  in  an 
owner's  criteria  to  use  design-build. 

Considering  the  sharp  division  of 
comments  offered  by  the  associations, 
and  the  congressional  mandate  of 
section  1307.  we  propose  providing 
broad  discretion  to  the  States  regarding 
project  selection  criteria.  We  have  not 
set  specific  criteria  which  limit  the  type 
of  projects  which  are  suitable  for  design- 
build  contracting.  This  is  a  subject 
which  is  better  addressed  in  non- 
regulatory  guidance. 

Under  SEP-14,  the  States  have 
evaluated  more  than  140  design-build 
projects  since  1991.  These  projects 
include  various  types  of  surface 
transportation  projects,  including  the 
following:  simple  roadway  resurfacing, 
bridge  replacements,  interchange 
modifications,  intelligent  transportation 
system  installation,  roadways  on  new 
alignment,  vehicle  emission  inspection 
stations,  ferry  boats,  tunnel 
reconstruction  and  mega-construction 
projects,  such  as  the  1-15  reconstruction 
in  Utah.  Based  on  the  FHWA's 
experience  with  the  SEP-14  program, 
we  do  not  believe  that  it  is  necessary  or 
appropriate  to  limit  the  design-build 
contracting  technique  to  projects  with  a 
certain  type  of  work  or  contract  size. 
Federal-aid  recipients  will  be  given  the 
flexibilify  to  choose  the  correct 
contracting  method  which  is 
appropriate  for  the  project  objectives 
based  on  project  delivery  time,  cost, 
construction  schedule  and/or  qualify. 
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Section  636. 1 07    Does  the  Definition  of 
a  "Qualified  Project"  Limit  the  Use  of 
Design-Build  Contracting? 

The  TEA-21  requires  the  PHWA  to 
establish  the  procedures  to  be  followed 
by  an  owner  for  obtaining  the 
Secretary's  approval  for  the  use  of 
design-build  contracting.  The 
procedures  for  obtaining  the  FHWA's 
approval  for  traditional  project 
authorization  are  established  and  well 
known  by  the  STDs.  The  procedures  for    ■ 
requesting  the  FHWA  authorization  of 
Federal-aid  design-build  projects  would 
be  the  same  as  any  other  project  funded 
by  the  FHWA.  However,  aftCT  the 
effective  date  of  the  final  rule,  design- 
build  projects  which  do  not  meet  the 
TEA-21  definition  of  a  "qualified 
project"  must  follow  SEP-14 
procedures. 

The  AASHTO  recommended  that  all 
design-build  projects  be  exempt  from 
the  SEP-14  process  once  a  final  rule  is 
developed.  If  this  is  not  possible,  the 
AASHTO  recommended  that  the  FHWA 
Division  Offices  be  granted  approval 
authority  for  the  SEP-14  program 
because  they  have  a  better 
understanding  of  State  and  local  needs. 
The  AASHTO  also  advocates  a 
simplification  of  the  SEP-14  process 
and  a  change  in  the  "qualified  project" 
limit  from  $50  million  to  $10  million. 
The  FHWA  agrees  with  many  of  the 
AASHTO's  recommendations;  however, 
the  definition  of  a  "qualified  project"  is 
a  statutory  requirement  which  the 
FHWA  cannot  change.  Under  the 
proposed  rule,  the  FHWA  Division 
Offices  would  use  the  provisions  of  the 
final  rule  in  approving  "non-qualified" 
projects  for  inclusion  under  SEP-14. 
Projects  which  do  not  comply  with  the 
provisions  of  the  final  rule  will  be 
referred  to  the  FHWA  Headquarters  for 
concept  approval  under  SEP-14. 

Section  636. 108    How  Does  the 
Definition  of  a  "Qualified  Project" 
Apply  to  ITS  Projects?         ] 

The  AASHTO  recommended  that  an 
ITS  design-build  project  be  defined  as 
one  that  applies  information  and  control 
technologies  to  improve  the  safety, 
efficiency,  and  operation  of  the 
transportation  system. 

In  defining  a  "qualified  project"  in 
section  1307  of  the  TEA-21,  the 
Congress  did  not  provide  additional 
guidance  on  the  $5  million  limitation 
for  ITS  projects.  For  this  reason,  the 
FHWA  is  reluctant  to  provide  further 
.  clarification  in  the  proposed  rule. 
However,  we  believe  that  for  eligibility 
purposes,  a  design-build  project  with  an 
estimated  cost  of  $5  million  or  more, 
which  is  primarily  for  ITS  technology 


purposes,  complies  with  the  definition 
of  a  "qualified  project." 

Section  636. 1 09    How  Does  the  NEPA 
Review  Process  Relate  to  the  Design- 
Build  Procurement  Process? 

Several  of  the  associations  provided 
comments  regarding  the  application  of 
the  FHWA's  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321  et  seq.]  requirements  to  design- 
build  projects.  The  following  are  the 
'views  of  the  industry  associations 
concerning  the  relationship  of  the  NEPA 
process  and  the  design-build 
procurement  process. 

The  AASHTO  recommended  that  the 
NEPA  process  be  completed  prior  to  the 
award  of  a  design-build  project  to 
ensure  that  all  environmental  concerns 
and  remedial  measures  are  sufficiently 
detailed  for  the  design-builder. 
However,  in  cases  where  environmental 
impacts  are  expected  to  be  minimal  and 
the  outcome  of  the  NEPA  review 
appears  certain,  the  AASHTO  believes 
the  RFP  document  could  be  released 
after  approval  of  the  final  environmental 
impact  statement.  The  AASHTO  stated 
that  the  responsibility  for  obtaining 
environmental  approval  rests  with  the 
owner.  Also,  the  AASHTO 
recommended  that  the  public's 
perception  of  the  NEPA  process  and  its 
relation  to  the  design-build  procurement 
process  should  be  carefully  considered. 
Additionally,  the  AASHTO  suggested 
that  the  NEPA  and  design-build  project 
delivery  issues  are  best  addressed  by  the 
individual  project  owner  in  consultation 
with  the  FHWA  Division  Office. 

The  AGC  indicated  that  the  NEPA 
process  should  be  complete  prior  to  the 
selection  of  the  design-builder.  The 
AGC  supports  the  concept  of  the  owner 
being  responsible  for  all  necessary 
environmental  permits. 

The  ACEC  was  concerned  about  the 
potential  adverse  public  perception 
where  the  design-build  procurement 
process  is  initiated  prior  to  the 
conclusion  of  the  NEPA  process.  The 
ACEC  recommended  that  the  FHWA 
discourage  owners  from  releasing  the 
RFP  document  prior  to  the  completion 
of  the  NEPA  process.  However,  the 
ACEC  suggested  the  solicitation  of 
qualifications  should  be  allowed  at  the 
discretion  of  the  owner. 

The  FHWA  agrees  with  many  of  the 
recommendations  provided  by  the   * 
associations.  Section  1307(a)(3)(B)  of  the 
TEA-21  states  the  following:  "Final 
design  under  a  design-build  contract 
referred  to  in  subparagraph  (A)  shall  not 
commence  before  compliance  with 
section  102  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332)."  The  FHWA  believes  the 


congressional  intent  of  this  provision 
was  to  ensure  full  compliance  with 
NEPA  for  all  design-build  projects.  To 
ensure  a  complete  unbiased  NEPA 
process,  it  is  imperative  that  the  STDs 
perform  a  level  of  design  and 
environmental  review  which  is 
necessary  to  fully  evaluate  the  range  of 
reasonable  alternatives  chosen  to  meet 
project  goals  and  avoid  adverse 
environmental  impact.  Project  design 
activities  beyond  Uiis  stage  involve  a 
certain  level  of  risk. 

The  FHWA's  NEPA  review  process 
was  developed  to  ensure  that 
envirormiental  impact  information  for 
any  federally  funded  action  is  available 
to  public  officials  and  citizens  before 
decisions  are  made  and  before  actions 
are  taken.  The  success  of  the  NEPA 
process  is  based  on  the  assumption  that 
there  will  be  an  objective  and  unbiased 
review  of  all  reasonable  alternatives  that 
address  project  needs  and  are  prudent 
in  terms  of  avoiding  potential 
environmental  effects.  Moreover,  the 
public  perception  of  the  NEPA  review 
process  is  very  important  to  the  FHWA 
and  STDs.  The  perception  of  an 
unbiased  review  process  should  not  be 
compromised  by  a  decision  to  release 
the  design-build  RFP  prior  to  the 
conclusion  of  the  NEPA  review  process. 
Therefore,  the  NEPA  review  process 
should  be  complete  (an  approval 
received  for  a  Categorical  Exclusion, 
Finding  of  No  Significant  Impact,  or  a 
Record  of  Decision  as  defined  in  23  CFR 
771.113(a))  prior  to  releasing  the  RFP 
document. 

The  FHWA's  environmental 
regulations  require  the  evaluation  of 
alternatives,  their  environmental 
consequences,  and  the  incorporation  of 
mitigation  measures  (avoidance, 
minimization,  and  compensation)  prior 
to  proceeding  with  an  action.  Project 
activities  beyond  those  necessary  to 
answer  environmental  questions  during 
the  NEPA  review  process  (for  exeunple: 
final  design,  right-of-way  acquisition, 
and  construction)  are  not  permitted 
prior  to  the  conclusion  of  the  NEPA 
review  process. 

The  FHWA  also  agrees  with  the 
association  reconmiendations  to  ensure 
that  the  RFP  document  address  all 
environmental  commitments  and 
mitigation  measures.  Due  to  the  nature 
of  the  design-build  process,  proposers 
often  expend  significant  effort  preparing 
technical  and  cost  proposals  in  response 
to  an  RFP.  Therefore.  STDs  have  a 
responsibility  to:  (1)  Ensure  that  the  RFP 
scope  of  work  includes  the  details 
related  to  all  environmental 
commitments  and  (2)  assure  proposers 
that  the  scope  will  not  change  as  a  result 
of  the  environmental  review  process. 
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This  will  minimize  the  need  for 
proposers  to  include  contingencies  in 
their  cost  proposals. 

The  proposed  rule  would  allow  the 
request  for  qualifications  (RFQ) 
solicitation  to  proceed  prior  to  the 
conclusion  of  the  NEPA  process. 
However,  the  RFP  should  not  be 
released  prior  to  the  conclusion  of  the 
NEPA  process. 

Section  636.110  What  Procedures  May 
Be  Used  for  Solicitations  and  Receipt  of 
Proposals? 

Rather  than  adopting  a  modification 
of  FAR  provisions  for  this  subject,  the 
FHWA  has  elected  to  allow  the  States  to 
use  their  own  procedures  for  the 
solicitation  and  receipt  of  proposals. 

Section  636. Ill     Can  Oral 
Presentations  Be  Used  During  the 
Procurement  Process? 

The  proposed  language  in  this  section 
is  a  modified  version  of  the  requirement 
in  48  CFR  15.102,  Oral  Presentations. 
The  modifications  provide  flexibility  for 
State  procurement  officials. 

Section  636. 112    May  Stipends  Be 
Used? 

All  of  the  associations  which 
provided  comments  to  the  FHWA 
during  the  pre-rule  workshop  meeting 
supported  both  the  owner's  use  of 
stipends  and  Federal-aid  participation 
in  the  cost  of  stipends.  The  AASHTO 
indicated  that  the  payment  of  stipends 
to  firms  submitting  competitive 
proposals  should  be  at  the  owner's 
discretion.  The  AGC  recommended  that 
the  stipend  be  based  on  some  formula 
related  to  the  value  of  the  project  and 
not  selected  arbitrarily.  The  AASHTO 
also  stated  that  owners  should  have  full 
rights  to  retain  and  use  ideas  from 
proposals  when  stipends  are  accepted 
by  the  offerors.  The  DBIA  said  that 
stipends  are  an  effective  means  for 
encoiuaging  competition.  When  used  in 
combination  with  short  listing  or 
prequalification  procedures,  the 
contracting  agency  will  benefit  from  a 
cost  effective  procurement  process. 

Based  on  our  preliminary  experience 
with  SEP-14  design-build  projects,  the 
FHWA  agrees  that  stipends  appear  to  be 
cost  effective  on  large  projects  where 
offerors  may  be  required  to  incur 
significant  costs  to  submit  a  proposal. 
The  use  of  stipends  in  such  cases 
should:  (1)  Offset  costs  incurred  by  th.e 
offerors  for  their  substantial  efforts  and 
thereby  ensure  a  minimum  level  of 
competition  through  the  end  of  the 
procurement  process.  (2)  ensure  that 
smaller  companies  are  not  put  at  a 
significant  competitive  disadvantage, 
and  (3)  send  a  message  to  potential 


offerors  that  the  owner  is  serious  about 
awarding  a  contract  and  receiving  a 
quality  proposal. 

Section  636. 113    Is  the  Stipend 
Amount  Eligible  for  Federal 
Participation? 

The  cost  of  stipends  is  eligible  for 
Federal-aid  participation.  The  FHWA 
has  listed  a  range  of  costs  based  on  the 
estimated  proposal  development  costs. 
In  addition,  the  proposed  rule  states  that 
STDs  may  retain  the  right  to  use  ideas 
from  unsuccessful  offerors  if  State  law 
provides  for  this. 

Section  636. 1 1 4     What  Factors  Should 
Be  Considered  in  Risk  Allocation? 

The  AASHTO  recommended  that  the 
assigrmient  of  risk  be  determined  by  the 
owner  and  clearly  defined  in  the 
procurement  and  contract  documents. 
The  ACEC  stated  that  the  RFP  document 
should  clearly  define  the  owner's 
requirements  and  assign  risk  to  the 
party  who  is  best  able  to  manage  it.  The 
AGC  cautioned  against  the  temptation  to 
shift  all  project  related  risk  to  the 
design-builder.  The  AGC  recommended 
that  contracts  incorporate  standardized 
change  condition  clauses  to  reduce  the 
offeror's  need  to  cover  contingencies 
through  increased  project  costs.  The 
AGC  also  supports  the  concept  of 
incentive  and  disincentive  provisions  to 
reduce  the  actual  construction  time  and 
reduce  impacts  to  the  traveling  public. 
The  DBIA  noted  that  an  unfair 
allocation  of  risks  to  offerors  may  lead 
to  increased  bid  prices,  change  order 
disputes,  and  litigation  costs.  According 
to  the  DBIA,  studies  have  shown  that 
the  risk  best  belongs  to  the  party  who 
is  best  able  to  evaluate,  control,  and  bear 
the  cost  of  the  risk.  Many  risks  and 
liabilities  are  best  shared.  Every  risk  has 
an  associated  and  unavoidable  cost, 
which  must  be  assumed  somewhere  in 
the  process. 

The  FHWA  concurs  with  the 
recommendations  of  the  Associations. 
Section  636.114  would  encourage  STDs 
to  identify,  consider,  and  allocate  risks 
in  the  procurement  documents. 

Section  636.115    May  I  Meet  With 
Industry  To  Gather  Information 
Concerning  the  Appropriate  Risk 
Allocation  Strategies? 

The  proposed  requirements  of  this 
section  are  modified  from  48  CFR 
15.201,  Exchanges  with  Industry  Before 
Receipt  of  Proposals.  This  section  will 
encourage  the  STDs  to  gather  the 
appropriate  information  concerning  risk 
allocation  prior  to  the  initiation  of  the 
procurement  process.  The  FHWA  is 
proposing  modifications  to  the  FAR 


provisions  to  give  the  STDs  the 
necessary  flexibility  in  procurement. 

Section  636. 1 1 6  What  Organizational 
Conflict  of  Interest  Requirements  Applv 
to  Design-Build  Projects? 

The  organizational  conflict  of  interest 
subject  generated  significant  comments 
from  many  associations.  Several 
commenters  requested  that  owners  be 
required  to  list  specific  conflict  of 
interest  provisions  in  all  solicitations  for 
design-build  projects.  Most  of  the 
associations  believed  that  the  owner's 
consultant  or  sub-consultant  (who  was 
involved  in  the  development  or 
preparation  of  the  RFP  document) 
should  be  excluded  from  the  proposal 
process  because  this  may  present  a  real 
or  an  apparent  conflict  of  interest.  In 
addition,  the  AASHTO  recommended 
that  consultants  or  sub-consultants  who 
participate  as  offerors  should  not  be 
involved  in  the  evaluation  of  proposals 
or  the  administration  of  design-build 
contracts.  However,  the  AASHTO 
suggested  that,  at  the  option  of  the 
owner,  a  consultant  should  be  allowed 
to  join  multiple  proposal  teams. 

The  AGC  recommended  that  the 
regulation  should  not  prohibit 
consultants  from  working  for  more  than 
one  bidder  or  from  participating  on  the 
successful  design-build  team  if  the 
consultant  worked  with  a  different  firm 
during  the  proposal  stage. 

The  ACEC  is  concerned  about  the 
potential  for  conflict  of  interest  when  an 
owner's  consultant  joins  one  of  the 
prospective  offerors.  However,  it 
identified  cases  where  it  may  be 
appropriate  to  allow  the  owner's  sub- 
consultants to  participate  in  the 
proposal  process.  One  example  might  be 
where  the  sub-consultant  provides 
limited  information  in  the  project 
development  process  and  this 
information  is  provided  to  all  offerors 
(such  as  a  geotechnical  engineering 
firm). 

The  DBIA  stated  that,  as  an  overall 
guideline,  relationships  between 
owner's  consultants  and  design-build 
team  members  should  be  avoided. 
Owner's  consultants  should  not  be 
permitted  to  participate  on  design-build 
proposal  teams.  However,  an  exception 
may  be  made  for  certain  consultants 
who  assisted  the  owner  with  project 
development  activities  on  very  large 
projects  with  multiple  designers, 
provided  that  the  information  prepared 
by  these  consultants  is  available  to  all 
offerors. 

We  incorporated  many  of  these 
recommendations  in  the  proposed  rule; 
however,  we  also  recognize  that  it  is  not 
practical  to  address  everj'  specific 
instance  where  the  appearance  of  a 
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conflict,  or  an  actual  conflict  of  interest 
may  arise.  State  statutes  and  practices  in 
this  area  will  govern.  The  proposed  rule 
provides  flexibility  by  requiring  the 
apparent  successful  offerors  to  submit 
certifications  regarding  actual  or 
apparent  organizational  conflicts  of 
interest.  The  owners  will  then  have  the 
ability  to  make  a  determination 
regarding  actual  or  apparent  conflicts 
and  take  the  appropriate  action  in 
accordance  with  State  standards  prior  to 
the  award  of  the  contract,    j 

Section  636.117    What  Conflict  of 
Interest  Standards  Apply  to  Individuals 
Who  Serve  as  Selection  Team  Members 
for  the  Owner? 


The  ACEC  recommended  that 
members  of  the  selection  team  sign  non- 
disclosure statements,  non-conflict-of- 
interest  statements,  and  agreements  not 
to  become  an  employee,  agent,  or 
consultant  to  the  successful  designer- 
builder  for  the  duration  of  the  project. 

The  proposed  rule  provides  flexibility 
for  States  to  use  their  own  standards 
regarding  personal  conflicts  of  interest; 
however,  in  the  absence  of  such  State 
provisions,  the  requirements  of  Title  48 
CFR  Part  3,  Improper  Business  Practices 
and  Personal  Conflicts  of  Interest,  will 
apply  to  selection  team  members. 

Section  636. 118    Is  Team  Switching 
Allowed  After  Contract  Award? 

The  AASHTO  recommended  that 
successful  offerors  be  allowed  to  add 
members  to  their  teams  after  project 
award  with  approval  of  the  owner.  In 
addition,  the  AASHTO  said  that  State 
rules  related  to  changes  in  team 
members  or  changes  in  personnel 
within  teams  should  be  explicitly  stated 
by  the  owner  in  the  project 
advertisement.  On  the  other  hand,  the 
ACEC  recommended  that  the  proposed 
rule  prevent  the  switching  of  team 
members  after  selection.  This 
recommendation  was  based  on  the 
ACEC's  belief  that  if  an  owner  uses 
qualifications  and  technical  capabilities 
as  a  factor  in  the  selection  process,  then 
steps  need  to  be  taken  to  prevent  the       -^ 
restructuring  of  the  team  after  project 
award. 

In  general.  FHWA  agrees  with  the 
ACEC  recommendation.  However,  some 
flexibility  is  appropriate  to  provide 
owners  with  the  ability  to  review  team 
changes  or  team  enhancements  on  a 
case-by-case  basis.  Accordingly,  the 
FHWA  believes  the  proposed  rule 
provides  the  necessary  flexibility. 


Section  636.119  How  Does  This  Part 
Apply  to  a  Project  Developed  Under  a 
Public-Private  Partnership? 

Under  the  proposed  rule,  the  FHWA 
is  making  a  distinction  between:  (1) 
Public-private  partnership  projects 
utilizing  traditional  Federal-aid  funding 
and  (2)  public-private  partnership 
projects  utilizing  some  form  of  loan 
assistance  from  FHWA. 

The  FHWA  recognizes  the  significant 
risks  and  responsibilities  accepted  by 
private  entities  in  a  public-private 
partnership  agreement.  Private  entities 
must  often  consider  the  risks  associated 
with  financing,  planning,  designing, 
constructing,  maintaining  and  operating 
public  facilities  for  long  time  periods.  In 
some  situations,  the  FHWA's 
participation  in  such  projects  may  be 
limited  to  a  loan,  loan  assistance 
(guarantee),  line  of  credit  or  other  means 
of  credit  assistance.  At  the  end  of  the 
loan  period,  the  Federal  investment  in 
the  project  may  be  zero. 

In  the  first  case,  the  FHWA's 
procurement  policies  would  apply  to 
any  project  that  utilizes  traditional 
Federal-aid  funding,  if  an  owner  utilizes 
traditional  Federal-aid  funding  in  the 
cost  of  work  done  under  a  public- 
private  franchise  agreement,  then  the 
FHWA  procurement  policies  apply  to 
the  procurement  of  the  franchise.  If  an 
owner  elects  to  utilize  traditional 
Federal-aid  funding  in  only  a  portion  of 
the  work  done  under  a  franchise 
agreement  (such  as  a  design-build 
contract  under  the  franchise  agreement), 
then  the  FHWA  procurement  policies 
would  only  apply  to  that  particular 
contract.  The  FHWA  procurement 
policies  include  qualification-based- 
selection  procedures  for  engineering 
service  contracts,  competitive  bidding 
requirements  for  construction  contracts, 
and  the  requirements  of  this  part  for 
design-build  contracts. 

In  the  second  case,  FHWA's 
procurement  policies  would  not  apply 
to  work  done  under  a  public-private 
partnership  agreement  if  the  only  form 
of  FHWA  funding  is  loan  assistance.  If 
the  procurement  process  for  the  public- 
private  partnership  was  a  competitive 
process,  then  the  public-private  entity 
may  select  consultants,  construction 
contractors  or  design-builders  in 
whatever  manner  it  sees  fit.  However, 
the  public-private  entity  must  comply 
with  State  laws  and  procedures.  This 
policy  is  consistent  with  the  FHWA's 
May  10. 1996.  guidance  memorandum 
concerning  "Guidance  on  Section  313(b) 
of  the  National  Highway  System  Act 
Loan  Provisions  under  Section  129(a)(7) 
ofTitle23"(see/ittp:// 


www.fhwa.dot.gov/innovativeflnance/ 
ifg.htm). 

However,  all  Federal-aid  recipients 
should  be  aware  that  general  Title  23. 
U.S.  Code,  provisions  (enviroimient, 
right-of-way.  etc.)  will  apply  to  all 
FHWA  projects  regardless  of  whether 
traditional  Federal-aid  funding  or  loan 
assistance  is  used.  In  addition,  any 
construction  or  design-build  contract 
which  utilizes  any  form  of  FHWA 
funding  must  comply  with  the  FHWA's 
requirements  for  construction  contracts 
in  23  CFR  part  635  including  Buy 
America,  Davis-Bacon  minimum  wage 
rates,  and  others. 

Subparts  B  through  F 

These  subparts  propose  additional 
requirements  for  the  design-build 
procurement  process.  As  previously 
noted  iivthe  General  Comments  section, 
the  FHWA  is  adopting  modified  FAR 
provisions  from  48  CFR  Part  15, 
Contracting  by  Negotiation,  and  48  CFR 
36.3,  Two-Phase  Design-Build  Selection 
Procedures.  The  industry 
representatives  at  the  pre-rule  workshop 
meeting  did  not  voice  particular 
concerns  regarding  the  individual 
requirements  in  these  subparts. 
However,  the  representatives  did 
provide  general  comments  regarding  the 
design-build  procurement  process. 

The  AASHTO  believes  that  the 
procurement  process  for  design-build 
projects  should  be  left  to  each  STD's 
discretion.  This  will  allow  each  State  to 
adapt  a  procurement  system  to  their 
needs  and  their  legislative  authority.  In 
addition,  the  AASHTO  believes  that  the 
selection  criteria  and  award  formulas 
should  clearly  be  communicated  to 
offerors  in  the  RFP  document. 

The  ACEC  recommended  that  the 
FHWA  develop  rules  and  regulations  for 
the  design-build  procurement  process. 
The  process  should  be  flexible  and 
allow  the  owners  to  select  an 
appropriate  procurement  vehicle  for  the 
size  and  complexity  of  the  project. 
However,  the  process  should  maintain  a 
system  of  checks  and  balances  to 
guarantee  the  integrity  of  the  selection 
process.  The  ACEC  believes  that  the 
following  steps  will  assist  in 
maintaining  integrity: 

(1)  Develop  specific  judging  rules  and 
a  hilly  pre-defined  point  award  system 
that  is  specified  in  the  Request  for 
Qualifications  (RFQ)  and/or  RFP 
documents. 

(2)  Place  significant  weight  on 
qualifications  and  technical  approach. 
"The  cost  weight  may  vary  bom  project 
to  project;  however,  it  should  not  be 
over-emphasized  at  the  expense  of  other 
important  criteria. 
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(3)  Assign  knowledgeable  personnel 
to  the  selection  team.  Enforce  integrity 
and  conflict-of-interest  standards  to 
maintain  a  separation  of  interests 
between  the  owner  and  industry 
representatives. 

(4)  Require  separate  qualitative  and 
cost  proposal  submissions.  Do  not  open 
cost  proposals  until  after  the  completion 
and  publication  of  the  qualitative 
scoring. 

In  addition,  the  ACEC  recommended 
that  the  rule  not  give  preferential 
treatment  to  a  firm  based  on  its  size 
during  the  selection  process. 

The  AGC  indicated  that  the  FHWA 
should  define  the  specific  procurement 
procedures  that  States  would  have  to 
follow  in  the  proposed  rule.  They 
believe  STDs  should  have  some 
administrative  flexibility  in  developing 
their  own  procedures  to  meet  State  and 
local  requirements.  According  to  the 
AGC,  prequalification  is  a  necessary 
element  in  the  design-build 
procurement  process.  The  AGC  supports 
the  use  of  the  two-step  selection 
process.  Costs  must  be  a  major  factor  in 
the  selection  process.  The  separate 
submission  and  evaluation  of  cost  and 
technical  proposals  should  help  to 
minimize  subjectivity.  The  selection 
criteria,  and  their  relative  weights,  must 
clearly  be  presented  to  all  potential 
offerors.  The  AGC  believes  that  best- 
and-final-offer  (BAFO)  negotiation 
procedures  should  be  prohibited  in  the 
regulation. 

The  ARTBA  strongly  believes  that 
public  owners  should  have  the 
maximum  flexibility  in  determining 
procurement  methods.  While  the 
ARTBA  recognized  the  FHWA's  duty  to 
ensure  the  appropriate  expenditure  of 
Federal  tax  dollars,  it  hoped  that  the 
FHWA  would  minimize  Federal  control 
and  bureaucratic  interference  in 
procurement.  At  the  same  time  the 
ARTBA  expressed  the  need  for  a  fair, 
equitable,  and  consistent  procurement 
process  which  is  free  from  the  elements 
of  subjectivity  and  favoritism.  The 
ARTBA  suggested  several  "guiding 
principles"  which  State  and  local  units 
of  government  should  consider  if  they 
elect  to  use  design-build.  These  include 
the  following: 

(1)  Use  a  two-step  procurement.  In  the 
first  step,  prequalify  offerors  based  on 
well-defined,  objective,  measurable 
criteria  relevant  to  the  project's  size, 
value,  duration,  technical  features,  and 
complexity; 

(2)  Clearly  communicate  the 
prequalification  criteria  (and  relative 
weiehts)  in  the  solicitation; 

(3)  Owners  should  prequalify,  but 
should  not  develop  a  short  list  of  the 
most  qualified  firms.  Anyone  who  is 


prequalified  should  be  able  to  submit  a 
proposal; 

(4)  Proposal  criteria  should  be  as 
objective  as  possible;  and 

(5)  Proposal  cost  should  be  the  most 
significant  factor  in  the  final  selection. 

The  DBIA  recommended  that  the 
regulations  be  structured  to  provide 
owners  with  maximum  flexibility  in 
structuring  their  procurement 
procedures  and  contracts.  It  further 
suggested  that  the  FHWA  should  not  try 
to  impose  its  ideas  regarding  best 
contracting  practices  on  State  and  local 
agencies.  The  FHWA  should  limit  the 
proposed  rule  to  addressing  the  TEA-21 
requirements  and  clarifying  how  certain 
existing  rules  will  apply  in  the  context 
of  design-build.  The  DBIA  suggested 
that  the  FHWA  produce  an  advisorj- 
guideline  to  assist  the  States  in  making 
procurement  and  contracting  decisions. 
In  contrast  to  the  AGC  and  the  ARTBA, 
the  DBIA  stated  that  low  bid  is  the  least 
desirable  way  to  select  a  design-builder. 
The  DBIA  recommends  best-value 
selections.  However,  the  DBIA  stated 
that  if  an  owner  requires  a  low  bid 
selection  system,  then  the 
prequalification  process  must  be 
stringent. 

The  FHWA  weighed  the  wide  range  of 
recommendations  provided  by  the 
associations  concerning  procurement 
issues.  Some  of  the  recommendations 
appear  to  be  diametrically  opposed.  We 
considered  individual  comments  and 
weighed  them  in  relation  to  the  overall 
goals  of  maintaining  flexibility  and 
establishing  a  model  for  the  use  of 
design-build  in  each  State,  hi  the  final 
analysis,  we  elected  to  allow  flexibility 
to  the  maximum  extent  practical  and 
adopt  modified  FAR  provisions  for 
design-build  and  competitive 
acquisition.  This  will  establish  an 
equitable  framework  that  has  been 
tested  by  the  courts  for  the  use  of 
design-build  contracting  in  the  Federal- 
aid  highway  program. 

Part  637— Subpart  B— Quality 
Assurance  Procedures  for  Highway 
Construction 

The  AASHTO  said  that  owner 
oversight  should  be  sufficient  to  certify 
that  the  project  meets  the  owner's 
quality  control/quality  assurance  (QC/ 
QA)  plan,  as  well  as  any  associated 
Federal  regulations.  It  was 
recommended  that  the  design-builder 
furnish  a  QC/QA  plan  for  the  owner's 
approval.  The  AGC  stated  that  the 
proposed  rule  should  require  owners  to 
define  oversight  needs  in  the  RFP.  The 
AGC  believes  that  the  successful  design- 
build  team  should  have  an  approved 
QC/QA  program  and  should  do  the 


majority  of  the  acceptance  testing  and 
inspection. 

■The  FHWA  recognizes  the  STD's 
responsibility  to  ensure  that  the  final 
product  meets  contractual  requirements. 
We  also  recognize  that  the  design-build 
contracting  method  allows  for  risk 
allocation  strategies  which  are  not 
typical  for  traditional  design-bid-build 
contracts.  Therefore,  it  is  appropriate  for 
STDs  to  have  the  flexibility  to  require 
alternate  contractual  methods  for 
oversight,  acceptance  procedures  and 
verification  testing.  For  this  reason,  we 
have  expanded  the  language  in  Subpart 
B,  Quality  Assurance  Procedures  for 
Construction,  to  include  alternate 
contractual  methods  such  as  warranties 
and  operational  requirements.  However, 
the  concept  of  STD  responsibility  for 
quality  assurance  procedures  remains 
the  same  as  for  traditional  design-bid- 
build  projects.  The  provisions  of 
§  637.205(d)  requiring  verification 
sampling  and  testing  by  the  STD.  or  its 
agent,  are  maintained  for  design-build 
projects.  The  States  should  use  their 
own  discretion  in  listing  oversight  and 
acceptance  testing  procedures  in  the 
RFP  document. 

Part  710— Right-of-Way;  Subpart  C— 
Project  Development 

The  AASHTO  stated  that  the 
determination  of  who  should  have  the 
responsibility  for  dealing  with  right-of- 
way  acquisition  issues  should  be  left  to 
the  discretion  of  the  STD.  Some  STDs, 
however,  may  believe  that  it  is  in  the 
public  interest  to  delegate  this 
responsibility  to  the  design-builder.  The 
industry  associations,  on  the  other 
hand,  urged  caution  or  recommended 
that  the  STDs  keep  such  responsibility. 
The  ACEC  stated  that  it  is  usuaily 
advantageous  for  the  STDs  to  perform 
right-of-way  acquisition  prior  to  the 
notice-to-proceed  for  the  design-build 
project;  however,  there  may  be  certain 
cases  where  it  is  appropriate  for  the 
design-builder  to  carry  this 
responsibility  to  promote  innovation 
and  cost-effective  design  alternatives. 
The  ACEC  slated  that  the  RFP  document 
should  clearly  address  all  responsibility 
issues  concerning  right-of-way 
acquisition.  The  AGC,  on  the  other 
hand,  stated  that  right-of-way 
acquisition  should  be  the  responsibility 
of  the  STDs. 

The  FHWA  recognizes  that  there  are 
many  and  varied  concerns  regarding 
responsibility  and  risk  allocation  for 
right-of-way  issues.  We  have  elected  to 
provide  as  much  flexibility  as  possible 
to  the  STDs  who  have  the  ultimate 
responsibility  for  right-of-way 
acquisition  ^nd  ensuring  compliance 
with  the  Uniform  Relocation  Assistance 


53298 


Federal  Register /Vol.  66.  No.  203 /Friday.  October  19.  2001  /  Proposed  Rules 


and  Real  Property  Acquisition  Policies 
Act  of  1970,  as  amended  (42  U.S.C. 
4601,  et  seq.).  Thus,  this  proposed  rule 
would  provide  this  flexibility  by 
requiring  that  certain  responsibility 
allocation  issues  be  clarified  in  the  RFP 
document.  '         I 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  shown  above  will  be 
considered  and  will  be  available  for 
examination  using  the  docket  nimiber 
appearing  at  the  top  of  this  document  in 
the  docket  room  at  the  above  address. 
Comments  received  after  the  comment 
closing  date  will  be  filed  in  the  FHWA 
docket  identified  above  and  will  be 
considered  to  the  extent  practicable,  but 
the  FHWA  may  issue  a  final  rule  at  any 
time  after  the  close  of  the  comment 
closing  period.  In  addition  to  late 
comments,  the  FHWA  will  also 
continue  to  file  in  the  docket  relevant 
information  that  becomes  available  after 
the  comment  closing  date,  and 
interested  persons  should  continue  to 
examine  the  docket  for  new  material.  A 
final  rule  may  be  published  at  any  time 
after  the  close  of  the  comment  period. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  this  action  would  be 
a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866, 
and  within  the  meaning  of  the  U.S. 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
Office  of  Management  and  Budget  has 
reviewed  this  document  under  E.O. 
12866.  The  FHWA  anticipates  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  However,  this  rule  is 


considered  to  be  significant  because  of 
the  substantial  State  and  industry 
interest  in  the  design-build  contracting 
technique. 

The  FHWA  anticipates  that  the 
proposed  rule  woidd  not  adversely 
affect,  in  a  material  way,  any  sector  of 
the  economy.  However,  at  the  present 
time  the  FHWA  does  not  have  sufficient 
data  to  make  a  conclusive  statement 
regarding  the  economic  impacts. 
Interested  parties  are  invited  to 
comment  on  the  anticipated  economic 
impact.  In  addition,  these  changes 
would  not  interfere  with  any  action 
taken  or  planned  by  another  agency  and 
would  not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs.  This  rulemaking 
merely  allows  the  STDs  to  utilize  the 
design-build  contracting  technique — a 
contracting  method  that  has  only  been 
used  on  an  experimental  basis  to  date  in 
the  Federal-aid  highway  program.  The 
proposed  rule  would  not  affect  the  total 
Federal  funding  available  to  the  STDs 
under  the  Federal-aid  highway  program. 
Therefore,  it  is  anticipated  that  an 
increased  use  of  design-build  delivery 
method  will  not  yield  significant 
economic  impacts  to  the  Federal-aid 
highway  program.  Consequently,  a  full 
regulatory  evaluation  is  not  required. 

The  increased  usage  of  the  design- 
build  contracting  method  may  result  in 
certain  efficiencies  in  the  cost  and/or 
time  it  normally  takes  to  deliver  a 
transportation  project.  However,  as 
stated  above,  the  FHWA  presently  does 
not  have  sufficient  data  to  make  a 
conclusive  statement  regarding 
economic  impacts. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 


FHWA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities  and 
has  prelirainarily  determined  that  the 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  invite  comment  on  this 
subject. 

By  its  very  nature,  design-build 
contracting  is  best  suited  to  large 
transportation  projects.  However, 
several  STDs  such  as  Pennsylvania, 
Ohio  and  Michigan  have  successfully 
completed  several  relatively  small 
design-build  contracts  (less  than  $5 
million)  under  SEP-14.  Approximately 
50  percent  of  the  projects  approved 
under  SEP-14  have  been  less  than  $5 
million.  We  expect  that  this  trend  will 
continue  after  the  final  rule  is  enacted. 

Design-build  contracts  will  present 
subcontracting  opportunities  which  are 
similar  to  or  greater  than  those  available 
under  design-bid-build  contracts.  In 
many  cases,  design-build  contractors 
will  subcontract  for  design  services. 
Under  the  traditional  design-bid-build 
system,  owners  typically  prepare  a 
design  with  their  own  staff  or  will 
contract  with  a  design  consultant  for 
this  work.  Based  on  data  provided  by 
the  Pennsylvania  Department  of 
Transportation  (PennDOT),  the  average 
subcontracting  amount  for  design-build 
contracts  compares  favorably  with  the 
average  subcontracting  amount  for 
design-bid-build  projects  in  the  same 
contract  size  range.  While  the  number  of 
PennDOT  completed  design-build 
projects  is  small,  this  preliminary  data 
(shown  in  Table  1)  shows  that  there  are 
comparable  subcontracting 
opportunities  for  relatively  small 
design-build  projects. 


Table  1 

- 

PennDOT  projects 

Design-Build 

Design-Bid-Build 

Number  of 
projects 

Subcontracting 
percentage 

1 1 

Number  of 
projects 

Subcontracting 
percentage 

Contract  Size: 
SO-5  million 

4 
1 
0 
0 

20 
39 

541 
21 
13 
10 

29 

^'v—in  million 

29 

^1fU-Pn  milliTMi 

30 

>S20  million 

40 

Large  design-build  contracts  will  present  significant  subcontracting  opportunities  for  firms  of  all  sizes.  Table  2  illus- 
trates the  subcontracting  opportunities  which  have  been  associated  with  medium  to  large-sized  highway  design-build 
contracts. 

Table  2 


Project 


Eastern  Toll  Road 


Owner 


Transportation  Corridors  Agency,  CA 


Contract  size 
(million) 


$767 


Sutxjontracting 
percentages 


39 
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Table  2— Continued 


Project 


San  Joaquin  Hills  Toll  Road 

1-15  Reconstruction 

1-17  Reconstruction 

E-470  Segments  I  and  II  ... 

Southem  Connector  

Conway  Bypass 


Owner 


Transportation  Corridors  Agency.  CA 

Utah  DOT  

Arizona  DOT 

E-470  Public  Highway  Authority  .."." 

South  Carolina  DOT 

South  Carolina  DOT 


Contract  size 
(million) 


7997 
1,318 
79.7 
323.6 
106.4 
386.0 


Sutx;ontracting 
percentages 


41 
54 
33 
90 
87 
89 


Thus,  from  the  data  available  to  the 
FHWA,  it  appears  that  the 
subcontracting  opportunities  for  small 
entities  will  be  similar  under  both 
design-build  and  design-bid-build 
contracts. 

To  offset  potential  adverse  impacts  on 
small  entities,  the  proposed  rule  would 
eliminate  the  FHWA's  existing 
requirement  for  the  prime  contractor  to 
perform  30  percent  of  all  contract  work, 
less  specialty  items  (see  §635.116).  This 
should  provide  grater  flexibility  for 
STDs  in  administering  design-build 
contracts.  For  design-builders,  it  will 
remove  potential  barriers  regarding  the 
choice  of  subcontractors,  and  most 
important,  it  will  provide  greater 
subcontracting  opportunities  for  firms  of 
all  sizes.  For  these  reasons  and  because 
this  proposed  rule  is  directed  to  the 
States  and  directly  affects  the  STDs, 
which  are  not  considered  small  entities 
for  the  purposes  of  the  Regulatory 
Flexibility  Act.  the  FHWA  is  able  to 
preliminarily  certify  that  the  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  March  22,  1995.  109 
Stat.  48).  This  proposed  rule  will  not 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  (2  U.S.C.  1531 
et  seq.).  This  rulemaking  pro|}oses  to 
allow  STDs  to  use  a  contracting  method 
which  has  only  been  used  in  the 
Federal-aid  highway  program  on  an 
experimental  basis  to  date.  There  is  no ' 
requirement  for  a  State  to  use  the 
design-build  contracting  technique.  It  is 
strictly  an  optional  contracting  method. 
Therefore,  this  proposed  rule  is  not 
considered  an  unfunded  mandate. 

Executive  Order  13132  (Federalism) 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 


Executive  Order  13132.  dated  August  4, 
1999.  and  the  FHWA  has  determined 
that  this  action  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federal 
assessment.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation  or  affects  the  States'  ability  to 
discharge  traditional  State  governmental 
functions.  Section  1307  of  the  TEA-21 
directs  the  FHWA  to  develop 
regulations  which  will:  (1)  Identify 
Secretary's  approval  criteria  for  design- 
build  contracts,  and  (2)  establish 
procedures  for  obtaining  FHWA's 
approval  for  design-build  contracts. 
Throughout  the  proposed  regulation 
there  is  an  effort  to  give  the  STDs 
flexibility  in  deciding  where  to 
appropriately  use  design-build 
contracting  while  keeping 
administrative  burdens  to  a  minimum. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this 
proposal  under  Executive  Order  13175, 
dated  November  6,  2000,  and  believes 
that  the  proposed  rule  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments;  and  will  not 
preempt  tribal  law.  The  proposed  rule 
does  not  address  issues  which  are 
related  to  tribal  operations.  Therefore,  a 
tribal  summary  impact  statement  is  not 
required. 

Executive  Order  12372 
(Intergovermnental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  plaiming  and  construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Executive  Order  12988  (Qvil  Justice 
Reform) 

This  proposed  action  would  meet 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 


litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks.  This  proposed 
rule  is  not  economically  significant  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501.  et.  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  reviewed  this  proposal  and 
determined  that  it  does  not  contain 
collection  of  information  requirements 
for  the  purposes  of  the  PRA. 

Since  1990  the  FHWA  has  been 
allowing  the  STDs  to  evaluate  design- 
build  contracting  on  an  experimental 
basis  through  Special  Experimental 
Project  No.  14  (SEP-14).  To  receive  the 
FHWA's  approval,  STDs  were  requested 
to  prepare  experimental  project  work 
plans  and  evaluation  reports  for  all 
design-build  projects. 

Under  the  proposed  rule,  the  STDs 
will  no  longer  be  required  to  develop 
workplans  or  evaluation  reports  for 
"qualified  projects."  However,  because 
of  the  "qualified  project"  definition  in 
section  1307  of  TEA-21,  the  FHWA  will 
continue  to  approve  "non-qualified" 
design-build  projects  under  SEP-14. 
Therefore,  a  SEP-14  workplan  and 
evaluation  will  continue  to  be  necessary 
for  these  projects.  The  evaluation 
reports  will  document  the  lessons 
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learned  through  design-build 
contracting  and  this  information  will  be 
shared  widi  others  in  the  highway 
industry.  The  collection  of  SEP-14 
information  does  not  entail  the 
reporting  of  information  in  response  to 
identical  questions.  The  SEP-14  design- 
build  evaluation  reports  do  not  involve 
answering  specific  questions;  they 
address  issues  relating  to  competitive 
acquisition.  Each  is  a  one  of  a  kind 
docvunent  which  relates  to  the  lessons 
learned  on  a  particular  project. 
We  injdte  comments  on  this  analysis. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purposes  of  the 
National  Environmental  Policy  Act  of 
W69  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.).  and  has  preliminarily 
determined  that  this  proposed  action 
would  not  have  any  effect  on  the  quality 
of  the  environment.  Design-build 
projects  must  comply  with  NEPA 
requirements  and  the  proposed  rule 
includes  guidance  concerning 
compliance  with  NEPA  in  relation  to 
the  release  of  the  Request  for  Proposals 
document. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  proposed 
action  with  the  Unified  Agenda. 

List  of  Subiects 

23  CFR  Part  627 

Government  procurement.  Grant 
programs- transportation.  Highways  and 
roads. 

23  CFR  Part  635 

Grant  programs-transportation. 
Highways  and  roads,  Reporting  and 
recordkeeping  requirements. 

23  CFR  Part  636 

Design-build,  Grant  programs- 
transportation.  Highways  and  roads. 

23  CFR  Part  637  \ 

Construction  inspection  and  approval; 
Highways  and  roads. 

23  CFR  710  j 

Grant  programs-transportation. 
Highway  and  roads.  Real  property 
acquisition.  Rights-of-way,  Reporting 
and  recMidkfctping  requirements 


Issued  on:  October  12.  2001. 
Mary  E.  Peters. 
Administrator. 

For  reasons  set  forth  in  the  preamble, 
the  FHWA  proposes  to  amend  Chapter 
I  of  title  23,  Code  of  Federal 
Regulations,  by  adding  part  636  and  by 
revising  parts  627,  635,  637  and  710  as 
set  forth  below: 

PART  627— VALUE  ENGINEERING 

1.  Revise  the  authority  citation  for 
part  627  to  read  as  follows: 

Authority:  23  U.S.C.  106(d),  106(0. 112(b). 
302.  307,  and  315;  49  CFR  18. 

2.  In  part  627  revise  all  references  to 
"State  highway  agencies"  to  read  "State 
transportation  departments";  and  revise 
the  acronyms  "SHA"  and  "SHAs"  to 
read  "STD"  and  "STDs",  respectively. 

3.  In  §627.5,  add  paragraph  (e)  to  read 
as  follows: 

§  627.5    General  principles  and  procedures. 

***** 

(e)  In  the  case  of  a  Federal-aid  design- 
build  project  meeting  the  project  criteria 
in  23  CFR  627.1(a),  the  STDs  shall  hilfiU 
the  value  engineering  requirements  by: 

(1)  Performing  their  own  value 
engineering  analysis  of  the  concepts  in 
the  Request  for  Proposals  document 
prior  to  the  initiation  of  the  design-build 
procurement  process;  or 

(2)  Requiring  a  value  engineering 
analysis  at  other  key  points  in  the 
project  development  process.  Value 
engineering  reviews  are  generally  not 
recommended  as  part  of  the  design- 
build  proposal  process.  At  the  STD's 
discretion,  value  engineering  change 
proposal  clauses  may  be  used  in  design- 
build  contracts. 

PART  635— CONSTRUCTION  AND 
MAINTENANCE 

4.  Revise  the  authority  citation  for 
part  635  to  read  as  follows: 

Authority:  23  U.S.C.  101  (note).  109, 112, 
113, 114,  116,  119,  128,  and  315;  31  U.S.C. 
6505;  42  U.S.C.  3334.  4601  et  seq.;  sec.  1041 
(a).  Pub.  L.  102-240.  105  Stat.  1914:  23  CFR 
1.32;  49  CFR  1.48(b). 

5.  In  part  635  revise  all  references  to 
"State  highway  agencies"  to  read  "State 
transportation  departments";  and  revise 
the  acronyms  "SHA"  and  "SHAs"  to 
read  "STD"  and  "STDs",  respectively. 

6.  Amend  §  635.102  by  placing  all 
definitions  in  alphabetical  order, 
removing  the  definition  of  "certification 
acceptance,"  and  by  adding  the 
definition  of  "design-build  project"  to 
read  as  follows: 

§635.102    Definitions. 


Design-build  project  means  a  project 
which  utilizes  a  single  contract  to 
provide  for  design  and  construction. 

***** 

7.  Amend  §  635.104  by  adding 
paragraph  (c)  to  read  as  follows: 

§635.104    Mettiod  of  construction. 

***** 

(c)  In  the  case  of  a  design-build 
project,  the  requirements  of  part  636 
and  the  appropriate  provisions 
pertaining  to  design-build  contracting  in 
this  part  will  apply. 

8.  Revise  §  635.107  to  read  as  follows: 

§  635.1 07    Participation  by  disadvantaged 
business  enterprises. 

(a)  The  STD  shall  schedule  contract 
lettings  in  a  balanced  program  providing 
contracts  of  such  size  and  character  as 
to  assure  an  opportunity  for  all  sizes  of 
contracting  organizations  to  compete.  In 
accordance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  subsequent  Federal- 
aid  Highway  Acts,  and  49  CFR  part  26. 
the  STD  shall  ensure  equal  opportunity 
for  disadvantaged  business  enterprises 
(DBFs)  participating  in  the  highway 
construction  program. 

(b)  In  the  case  of  a  design-build 
project  funded  with  title  23  funds,  the 
requirements  of  49  CFR  part  26  and  the 
following  provisions  apply. 

(1)  The  STDs  may  establish  specific 
DBF  goals  in  the  request  for  proposal 
document,  however,  offerors  do  not 
have  to  furnish  the  information  required 
by  49  CFR  26.53(b)(2)  prior  to  the  award 
of  contract.  The  STDs  may  determine 
when  this  information  must  be 
submitted. 

(2)  If  a  DBF  contract  goal  is 
established,  the  STD  must  require 
offerors  to  make  a  commitment  to  meet 
the  goal  or  provide  good  faith  efforts,  as 
described  in  49  CFR  26.53. 

(3)  During  the  proposal  evaluation 
process,  the  STD  will  make  a  fair  and 
reasonable  judgment  whether  a 
proposer,  that  did  not  meet  the  goal, 
made  adequate  good  faith  efforts  as 
described  in  49  CFR  26.53. 

(4)  During  the  proposal  evaluation 
process,  DBE  commitments  above  the 
contractual  requirements  must  not  be 
used  as  a  proposal  evaluation  factor  in 
determining  the  successful  offeror. 

(5)  The  STD  must  maintain  oversight 
of  the  design-builder's  DBE 
commitments  during  the  project  to 
ensure  that  contract  requirements  are 
met. 

9.  Amend  §  635.109  by  adding 
paragraph  (c)  to  read  as  follows: 


§635.109    Standardized  changed  condition 
clauses. 
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(c)  In  the  case  of  a  design-build 
project,  only  the  requirements  of  section 
(a)(2)  of  this  section  are  applicable. 
However,  STDs  may  consider  using 
"differing  site  condition  clauses"  and 
"significant  changes  in  the  character  of 
work  clauses"  which  are  appropriate  for 
the  risk  and  responsibilities  that  are 
shared  with  the  design-builder. 

10.  Amend  §  635.110  by  adding 
paragraph  (f)  to  read  as  follows: 

§  635.1 10    Licensing  and  qualification  of 
contractors. 

***** 

(f)  In  the  case  of  a  design-build 
project,  the  STDs  may  use  their  own 
bonding,  insurance,  licensing, 
qualification  or  prequalification 
procedure  for  any  phase  of  design-build 
procurement. 

(1)  The  STDs  may  not  impose 
statutory  or  administrative  requirements 
which  provide  an  in-State  or  local 
geographical  preference  in  the 
solicitation,  licensing,  qualification,  pre- 
qualification, short  listing  or  selection 
process.  The  geographic  location  of  a 
firm's  office  may  not  be  a  selection 
criteria.  However,  the  STDs  may  require 
the  successful  design-builder  to 
establish  a  local  office  after  the  award  of 
contract. 

(2)  If  required  by  State  statute,  local 
statute,  or  administrative  policy,  the 
STDs  may  require  prequalification  for 
construction  contractors.  The  STDs  may 
require  offerors  to  demonstrate  the 
ability  of  their  engineering  staff  to 
become  licensed  in  that  State  as  a 
condition  of  responsiveness;  however, 
licensing  procedures  may  not  serve  as  a 
barrier  for  the  consideration  of 
otherwise  responsive  proposals.  The 
STDs  may  require  compliance  with 
State  licensing  practices  as  a  condition 
of  contract  award. 

11.  Amend  §635.112  by  revising  the 
section  heading  and  by  adding 
paragraph  (i)  to  read  as  follows: 

§635.112    Advertising  for  bids  and 
proposals. 

***** 

(i)  In  the  case  of  a  design-build 
project,  the  requirements  of  this  section 
are  modified  by  the  following: 

(1)  The  FHWA  Division 
Administrator's  approval  of  the  Request 
for  Proposals  document  will  constitute 
the  FHWA's  project  authorization  and 
the  FHWA's  approval  of  the  STDs 
request  to  release  the  document.  This 
approval  will  carry  the  same 
significance  as  plan,  specification  and 
estimate  approval  on  a  design-bid-build 
Federal-aid  project. 

(2)  The  STD  may  decide  the 
appropriate  solicitation  schedule  for  all 
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design-build  requests.  This  includes  all 
project  advertising,  the  release  of  the 
Request  for  Qualifications  document, 
the  release  of  the  Request  for  Proposals 
document  and  all  deadlines  for  the 
receipt  of  qualification  statements  and 
proposals.  Typical  advertising  periods 
range  from  six  to  ten  weeks  and  can  be 
longer  for  large,  complicated  projects. 

(3)  The  STD  shall  obtain  the  approval 
of  the  Division  Administrator  prior  to 
issuing  addenda  which  result  in  major 
changes  to  the  Request  for  Proposals 
document.  Minor  addenda  need  not 
receive  prior  approval  but  may  be 
identified  by  the  STD  at  the  time  of  or 
prior  to  requesting  the  FHWA's 
concurrence  in  award.  The  STD  shall 
provide  assurance  that  all  offerors  have 
received  all  issued  addenda. 

12.  Amend  §635.113  by  adding 
paragraph  (c)  to  read  as  follows: 

§  635.1 1 3    Bid  opening  and  bid  tabulations. 

***** 

(c)  In  the  case  of  a  design-build 
project,  the  requirements  of  this  section 
are  modified  by  the  following: 

(1)  All  proposals  received  shall  be 
opened  and  reviewed  in  accordance 
with  the  terms  of  the  solicitation.  The 
STD  shall  use  its  own  procedures  for  the 
following: 

(i)  The  process  of  handling  proposals 
and  information; 

(ii)  The  review  and  evaluation  of 
proposals; 

(iii)  The  submission,  modification, 
revision  and  withdrawal  of  proposals; 
and 

(iv)  The  announcement  of  the 
successful  offeror. 

(2)  The  STD  shall  submit  a  tabulation 
of  proposal  costs  to  the  FHWA  Division 
Administrator.  The  tabulation  of  price 
proposal  information  may  include 
detailed  pricing  information  when 
available  or  lump  sum  price  information 
if  itemized  costs  are  not  used. 

13.  Amend  §635.114  by  adding 
paragraph  (k)  to  read  as  follows: 

§635.114    Award  of  contract  and 
concurrance  in  award. 

***** 

(k)  In  the  case  of  a  design-build 
project,  the  requirements  of  this  section 
are  modified  by  the  following  sentence: 
Design-build  contracts  shall  be  awarded 
on  the  basis  of  the  criteria  specified  in 
the  Request  for  Proposals  document.  See 
Part  636,  Design-build  Contracting,  for 
details. 

14.  Amend  §635.116  by  adding 
paragraph  (d)  to  read  as  follows: 

§  635.1 1 6    Subcontracting  and  contractor 
responsibilitias. 


(d)  In  the  case  of  a  design-build 
project,  the  requirements  of  this  section 
are  modified  by  the  following: 

(1)  The  provisions  of  paragraph  (a)  of 
this  section  are  not  applicable  to  design- 
build  contracts; 

(2)  At  their  discretion,  the  STDs  may 
establish  a  minimum  percentage  of  work 
which  must  be  done  by  the  design- 
builder; 

(3)  No  procedure,  requirement  or 
preference  shall  be  imposed  which 
prescribes  minimum  subcontracting 
requirements  or  goals  (other  than  those 
necessary  to  meet  the  Disadvantaged 
Business  Enterprise  program 
requirements  of  49  CFR  part  26). 

15.  Amend  §  635.122  by  adding 
paragraph  (c)  to  read  as  follows: 

§  635. 1 22    Participation  in  progress 

payments. 

***** 

(c)  In  the  case  of  a  design-build 
project,  the  STD  shall  define  its 
procedures  for  making  progress 
payments  on  lump  sum  contracts  in  the 
Request  for  Proposal  document. 

16.  Amend  §635.309  by  adding 
paragraph  (p)  to  read  as  follows: 

§635.309    AuttKMization. 

***** 

(p)  In  the  case  of  a  design-build 
project,  the  requirements  of  this  section 
are  supplemented  with  the  following: 

(1)  The  FHWA's  project  authorization 
(authorization  to  advertise  or  release  the 
Request  for  Proposals  document)  will 
not  be  issued  until  the  following 
conditions  have  been  met: 

(i)  All  projects  must  conform  with  the 
statewide  and  metropolitan 
transportation  planning  requirements 
(23  CFR  part  450). 

(ii)  All  projects  in  air  quality 
nonattainment  and  maintenance  areas 
must  meet  all  transportation  conformity 
requirements  (40  CFR  parts  51  and  93). 

(iii)  The  NEPA  review  process  has 
been  concluded,  (see  §636.109). 

(iv)  The  Request  for  Proposals 
document  has  been  approved. 

(v)  A  statement  is  received  from  the 
STD  that  either  all  right-of-way,  utility, 
and  railroad  work  has  been  completed 
or  that  all  necessary  arrangements  have 
been  made  for  it  to  be  undertaken  and 
completed  as  required  for  proper 
coordination  with  the  design-builder's 
construction  schedule. 

(vi)  If  the  STD  elects  to  include  right- 
of-way,  utility,  and/or  railroad  services 
as  part  of  the  design-builder's  scope  of 
work,  then  the  Request  for  Proposals 
document  must  include: 

(A)  A  statement  concerning  scope  and 
current  status  of  the  required  services, 
and 
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(B)  A  statement  which  requires 
compliance  with  the  Uniform 
Relocation  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  and  23  CFR  part  710. 

(2)  During  a  conformity  lapse,  a 
design-build  project  (including  right-of- 
way  acquisition  activities)  may  continue 
if  the  FHWA  authorized  the  design- 
build  contract  prior  to  the  lapse  and  the 
project  met  transportation  conformity 
requirements  {40  CFR  parts  51  and  93): 
whether  the  right-of-way  authorization 
comes  before  the  design-build 
authorization,  or  is  part  of  such  an 
authorization. 

(3)  Changes  to  the  design-build 
project  concept  and  scope  may  require 

a  modification  of  the  transportation  plan 
and  transportation  improvement 
program.  The  project  sponsor  must 
comply  with  the  metropolitan  and 
statewide  transportation  planning 
requirements  in  23  CFR  part  450  and 
provide  appropriate  approval 
notification  to  the  design-builder  for 
such  changes. - 

17.  Amend  §  635.411  by  adding 
paragraph  (f)  to  read  as  follows: 

§  635.41 1    Material  or  product  selection. 

***** 

(f)  In  the  case  of  a  design-build 
project,  the  requirements  of  this  section 
are  supplemented  with  the  following: 
Federal  funds  shall  not  participate, 
directly  or  indirectly,  in  payment  for 
any  premium  or  royahy  on  any  patented 
or  proprietary  material,  specification,  or 
process  specifically  set  forth  in  the 
Request  for  Proposals  document  unless 
the  conditions  of  paragraph  (a)  of  this 
section  are  applicable. 

18.  Add  Part  636  to  read  as  follows: 

PART  636— OESIGN-BUILD 
CONTRACTING 

Subpart  A— General  | 


Sec:. 

6.36.101     What  does  this  part  do? 

636.102  t)o«s  this  part  apply  to  me? 

636.103  What  are  the  definitions  of  terms 
used  in  this  part? 

6.36.104     Does  this  part  apply  to  all  Federal- 
aid  design-build  projects? 

636.105  Is  the  FHWA  requiring  the  u.se  of 
design-build? 

636.106  What  type  of  projacts  may  be  used 
with  design-build  contratting? 

636.107  Does  the  definition  of  a  qualified 
project  limit  the  u.se  of  design-build 
contracting? 

6.36.108     How  does  the  definition  of  a 

qualified  project  apply  to  ITS  projects? 

636.109  How  does  the  NEPA  review 
process  relate  to  the  deSign-build 
pro<:urement  pro<:ess? 

636.110  What  pro<,edures  tnay  be  used  for 
solicitations  and  receipt  of  proposals? 

636.111  Can  oral  presentations  be  used 
during  the  pro<:uremonl  pro<;ess? 


636.112  May  stipends  be  used? 

636. 113  Is  the  stipend  amount  eligible  for 
Federal  participation?  ' 

636.114  What  factors  should  be  considered 
in  risk  allocation? 

636.115  May  I  meet  with  industry  to  gather 
information  concerning  the  appropriate 
risk  allocation  strategies? 

636.116  What  organizational  conflict  of 
interest  requirements  apply  to  design- 
build  project.s? 

636. 117  What  conflict  of  interest  standards 
apply  to  individuals  who  serve  as 
selection  team  members  for  the  owner? 

636.118  Is  team  switching  allowed  after 
contract  award? 

636.119  How  does  this  part  apply  to  a 
project  developed  under  a  public-private 
partnership? 

Subpart  B— Selection  Procedures,  Award 
Criteria 

636.201  What  selection  procedures  and 
award  criteria  may  be  used? 

636.202  When  are  two-phase  design-build 
selection  procedures  appropriate? 

636.203  What  are  the  elements  of  two-phase 
selection  procedures  for  competitive 
proposals? 

636.204  What  items  may  be  included  in  a 
phase-one  solicitation? 

636.205  Can  pa.st  performance  be  used  as  an 
evaluation  criteria? 

636.206  How  do  I  evaluate  offerors  who  do 
not  have  a  record  of  relevant  past 
performance? 

636.207  Is  there  a  limit  on  short  listed 
firms? 

636.208  May  I  use  my  existing 
prequalification  procedures  with  design- 
build  contracts? 

636.209  What  items  must  be  included  in  a 
phase-two  .solicitation? 

636.210  What  roquirements  apply  to 
projects  vvhii:h  use  the  modified  design- 
build  procedure? 

636.21 1  When  and  how  should  tradeoffs  be 
used? 

636.212  To  what  extent  must  tradeoff 
decisions  he  documented? 

Subpart  C — Proposal  Evaluation  Factors 

636.301  How  should  proposal  evaluation 
factors  be  selected? 

636.302  Are  there  any  limitations  on  the 
selection  and  use  of  proposal  evaluation 
factors? 

636.303  May  pre-qualification  standards  be 
used  as  proposal  evaluation  criteria  in 
the  RFP? 

636.304  What  process  may  be  used  to  rate 
and  score  proposals? 

636.305  Can  price  information  be  provided 
to  analysts  who  are  reviewing  technical 
proposals? 

Subpart  D— Exchanges 

6,36.401     What  types  of  information 
exchange  may  take  place  during  the 
procurement  pro<:ess? 

636.402  What  information  may  be 
exchanged  with  a  clarification? 

636.403  Can  a  competitive  range  be  used  to 
limit  competition? 

636.404  After  developing  a  short  list,  can  I 
still  establish  a  competitive  range? 


636.405  Are  communications  allowed  prior 
to  establishing  the  competitive  range? 

636.406  Am  I  limited  in  holding 
communications  with  certain  firms? 

636.407  Can  communications  be  used  to 
cure  proposal  deficiencies? 

636.408  Can  offerors  revise  their  proposals 
during  communications? 

Subpart  E— Discussions,  Proposal 
Revisions  and  Source  Selection 

636.501  What  issues  may  be  addressed  in 
discussions? 

636.502  Why  should  I  use  discussions? 

636.503  Must  I  notify  offerors  of  my  intent 
to'use/not  u.se  discussions? 

636.504  If  the  solicitation  indicated  my 
intent  was  to  award  contract  without 
discussions,  but  circumstances  change, 
may  I  still  hold  discussions? 

636.505  Must  a  contracting  agency  establish 
a  competitive  range  if  it  intends  to  have 
discussions  with  offerors? 

636.506  What  issues  must  be  covered  in 
discussions? 

636.507  What  subjects  are  prohibited  in 
discussions,  communications  and 
clarifications  with  offerors? 

636.508  Can  price  or  cost  be  an  issue  in 
di.scussions? 

636.509  Can  offerors  revise  their  proposals 
as  a  result  of  discussions? 

636.510  Can  the  competitive  range  be 
further  defined  once  discussions  have 
begun? 

636.51 1  Can  there  be  more  than  one  round 
of  discu.ssions? 

636.512  What  is  the  basis  for  the  source 
selection  decision? 

Subpart  F— Notifications  and  Debrieflngs 

636.601  When  must  notification  be 
provided  to  unsuccessful  offerors? 

636.602  What  issues  must  be  provided  in 
the  written  notification  of  contract  award 
to  unsuccessful  offerors? 

636.603  How  may  I  notify  the  successful 
offeror? 

636.604  Can  offerors  request  preaward  or 
postaward  debriefings? 

636.605  What  issues  must  be  discussed  at 
preaward  debriefings? 

636.606  What  issues  must  not  be  discussed 
at  preaward  debriefings? 

636.607  What  issues  must  be  discussed  at 
postaward  debriefings? 

636.608  What  issues  must  not  be  discussed 
at  postaward  debriefings? 

Authority:  Sec.  1307  of  Pub.  L.  105-178, 
112  Stat.  107.  at  229  (1998):  23  U.S.C.  101. 
109,  112.  113.  114.  115.  119,  128.  and  315: 
49  CFR  1.48(b). 


Subpart  A— General 

§  636.1 01    What  does  this  part  do? 

This  part  describes  the  FHWA's 
policies  and  procedures  for  approving 
design-build  projects  financed  under 
title  23,  United  States  Code  (U.S.C). 
This  part  satisfies  the  requirement  of 
section  1307(c)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  enacted  on  June  9, 1998.  The 
contracting  procedures  of  this  part 
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apply  to  all  design-build  project  funded 
under  title  23,  U.S.C. 

§  636.102    Does  this  part  apply  to  me? 

(a)  This  part  uses  a  plain  language 
format  to  make  the  rule  easier  for  the 
general  public  and  business  community 
to  use.  The  section  headings  and  text, 
often  in  the  form  of  questions  and 
answers,  must  be  read  together. 

(b)  Unless  otherwise  noted,  the 
pronoun  "you"  means  the  primary 
recipient  of  Federal-aid  highway  funds, 
the  State  Transportation  Department 
(STD).  Where  the  STD  has  an  agreement 
with  a  local  public  agency  (or  other 
governmental  agency)  to  administer  a 
Federal-aid  design-build  project,  the 
term  "you"  will  also  apply  to  that 
contracting  agency. 

§  636.1 03    What  are  the  definitions  of  terms 
used  in  this  part? 

Unless  otherwise  specified  in  this 
part,  the  definitions  in  23  U.S.C.  101(a) 
are  applicable  to  this  part.  Also,  the 
following  definitions  are  used: 

Adjusted  low  bid  means  a  form  of  best 
value  selection  in  which  qualitative 
aspects  are  scored  on  a  0  to  100  scale 
expressed  as  a  decimal;  cost  is  then 
divided  by  qualitative  score  to  yield  an 
"adjusted  bid"  or  "cost  per  quality 
point."  Award  is  made  to  offeror  with 
the  lowest  adjusted  bid. 

Best  value  selection  means  any 
selection  process  in  which  proposals 
contain  both  cost  and  qualitative 
components  and  award  is  based  upon  a 
combination  of  cost  and  qualitative 
considerations. 

Clarifications  means  a  written  or  oral 
exchange  of  information  which  takes 
place  after  the  receipt  of  proposals  when 
award  without  discussions  is 
contemplated.  The  purpose  of 
clarifications  is  to  address  minor  or 
clerical  revisions  in  a  proposal. 

Competitive  range  means  a  list  of  the 
most  highly  rated  proposals  based  on 
the  initial  proposal  rankings.  It  is  based 
on  the  rating  of  each  proposal  against  all 
evaluation  criteria. 

Communications  are  exchanges, 
between  the  contracting  agency  and 
offerors,  after  receipt  of  proposals, 
which  lead  to  the  establishment  of  the 
competitive  range. 

Contracting  agency  means  the  agency 
which  represents  the  owner  for  the 
design-build  project. 

Competitive  acquisition  means  an 
acquisition  process  which  is  designed  to 
foster  an  impartial  and  comprehensive 
evaluation  of  offerors' proposals, 
leading  to  the  selection  of  the  proposal 
representing  the  best  value  to  the 
contracting  agency. 

Deficiency  means  a  material  failure  of 
a  proposal  to  meet  a  contracting  agency 


requirement  or  a  combination  of 
significant  weaknesses  in  a  proposal 
that  increases  the  risk  of  unsuccessful 
contract  performance  to  an  imacceptable 
level. 

Design-bid-build  means  the 
traditional  project  delivery  method 
where  design  and  construction  are 
sequential  steps  in  the  project 
development  process. 

Design-build  contract  means  a  single 
contract  which  provides  for  design  and 
construction  services. 

Design-builder  means  the  entity 
contractually  responsible  for  delivering 
the  project  design  and  construction. 
Discussions  mean  written  or  oral 
exchanges  that  take  place  after  the 
establishment  of  the  competitive  range 
with  the  intent  of  allowing  the  offeror  to 
revise  its  proposal. 

Fixed  price/best  design  means  a  form 
of  best  value  selection  in  which  contract 
price  is  established  by  the  owner  and 
stated  in  the  Request  for  Proposals 
document.  Design  proposals  and 
management  plan  are  evaluated  and 
scored,  with  award  going  to  the  firm 
offering  the  best  qualitative  proposal  for 
the  established  price. 

Intelligent  Transportation  System 
(ITS)  services — means  services  which 
provide  for  the  acquisition  of 
technologies  or  systems  of  technologies 
(e.g..  computer  hardware  or  software, 
traffic  control  devices,  communications 
link,  fare  payment  system,  automatic 
vehicle  location  system,  etc.)  that 
provide  or  contribute  to  the  provision  of 
one  or  more  ITS  user  services  as  defined 
in  the  National  ITS  Architecture. 
Modified  design-build  means  a 
variation  of  design-build  in  which  the 
contracting  agency  furnishes  offerors 
with  partially  complete  plans  (generally 
30  to  35  percent  complete).  The  design- 
builders  role  is  generally  limited  to  the 
completion  of  the  design  and 
construction  of  the  project. 

Organizational  conflict  of  interest 
means  that  because  of  other  activities  or 
relationships  with  other  persons,  a 
person  is  unable  or  potentially  unable  to 
render  impartial  assistance  or  advice  to 
the  owner,  or  the  person's  objectivity  in 
performing  the  contract  work  is  or  might 
be  otherwise  impaired,  or  a  person  has 
an  unfair  competitive  advantage. 

Prequalification  means  the 
contracting  agency's  process  for 
determining  whether  a  firm  is 
fundamentally  qualified  to  compete  for 
a  certain  project  or  class  of  projects.  The 
prequalification  process  may  be  based 
on  financial,  management  and  other 
types  of  qualitative  data. 
Prequalification  should  be  distinguished 
from  short  listing. 


Price  proposal  means  the  price 
submitted  by  the  offeror  to  provide  the 
required  design  and  construction 
services. 

Proposal  modification  means  a 
change  made  to  a  proposal  before  the 
solicitation  closing  date  and  time,  or 
made  in  response  to  an  amendment,  or 
made  to  correct  a  mistake  at  any  time 
before  award. 

Proposal  revision  means  a  change  to 
a  proposal  made  after  the  solicitation 
closing  date,  at  the  request  of  or  as 
allowed  by  a  contracting  officer,  as  the 
result  of  negotiations. 

Qualified  project  means  any  design- 
build  project  with  a  total  estimated  cost 
greater  than  $50,000,000.00  or  an 
intelligent  transportation  system  project 
greater  than  $5,000,000.  (23  U.S.C.  112 
(b)(3)(C)). 

Request  for  Proposals  (RFP)  means  the 
document  that  describes  the 
procurement  process,  forms  the  basis  for 
the  final  proposals  and  may  potentially 
become  an  element  in  the  contract.  < 

Request  for  Qualification  (RFQ) 
means  the  document  issued  by  the 
owner  in  Phase  I  of  the  two-phased 
selection  process.  It  typically  describes 
the  project  in  enough  detail  to  let 
potential  offerors  determine  if  they  wish 
to  compete  and  forms  the  basis  for 
requesting  qualifications  submissions 
from  which  the  most  highly  qualified 
firms  can  be  identified. 

Single-phase  selection  process  means 
a  procurement  process  where  cost  and/ 
or  technical  proposals  are  submitted  in 
response  to  an  RFP.  Short  listing  is  not 
used. 

Short  listing  means  the  narrowing  of 
the  field  of  offerors  through  the 
selection  of  the  most  qualified  offerors 
who  have  responded  to  an  RFQ. 

Solicitation  means  a  public 
notification  of  an  owner's  need  for 
information,  qualifications,  or  proposals 
related  to  identified  services. 

Stipend  means  a  monetary  amount 
sometimes  paid  to  the  most  highly 
qualified  unsuccessful  offerors. 

Technical  proposals  means  that 
portion  of  a  design-build  proposal 
which  contains  design  factors,  layout, 
aesthetics  and  specifications  for 
materials. 

Tradeoff  means  a  method  of  source 
selection  which  allows  you  to  select  the 
source  which  represents  the  best  value. 
This  process  permits  an  exchange 
between  cost  and  non-cost  factors  and 
allows  you  to  accept  other  than  the 
lowest  priced  proposal. 

Two-phase  selection  process  means  a 
procurement  process  in  which  the  first 
phase  consists  of  short  listing  (based  on 
qualifications  submitted  in  response  to 
an  RFQ)  and  the  second  phase  consists 
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of  the  submission  of  cost  and  technical 
proposals  in  response  to  an  RFP. 

Weakness  means  a  flaw  in  the 
proposal  that  increases  the  risk  of 
unsuccessful  contract  performance.  A 
significant  weakness  in  the  proposal  is 
a  flaw  that  appreciably  increases  the 
risk  of  unsuccessful  contract 
performance. 

Weighted  criteria  process  means  a 
form  of  best  value  selection  in  which 
maximum  point  values  are 
preestablished  for  qualitative  and  cost 
components,  and  award  is  based  upon 
high  total  points  earned  by  the  offerors. 

§636.104    Does  this  part  apply  to  all 
Fcderal^id  design-buiM  projtcts? 

The  provisions  of  this  part  apply  to  all 
Federal-aid  design-build  projects  on  the 
National  Highway  System  (NHS)  and 
non-NHS  projects  which  are  located 
within  the  highway  right-of-way. 
Projects  which  are  not  located  within 
the  highway  right-of-way,  and  not 
linked  to  a  Federal-aid  highway  project 
(i.e..  the  project  would  not  exist  without 
the  Federal-aid  highway)  may  utilize 
State  procedures. 

§  636.1 05    Is  the  FHW A  requiring  ttie  use  of 
design-build? 

No.  the  FHWA  is  neither  requiring 
nor  promoting  the  use  of  the  design- 
build  contracting  method.  The  design- 
build  contracting  technique  is  optional. 

§636.106    What  type  of  projects  may  be 
used  with  design-build  contracting? 

You  may  use  the  design-build 
contracting  technique  for  any  qualified 
or  non-qualified  project  which  you 
deem  to  be  appropriate  on  the  basis  of 
project  delivery  time.  cost,  construction 
schedule  and/or  quality. 

§  636.1 07    Does  the  definition  of  a  qualified 
project  limit  the  use  of  design-buiM 
contracting? 

(a)  No,  the  use  of  the  term  "qualified 
project"  does  not  limit  the  use  of 
design-build  contracting.  It  merely 
determines  the  FHWA's  procedures  for 
approval.  The  FHWA  Division 
Administrator  may  approve  the  design- 
build  method  for  "qualified  projects" 
which  meet  the  requirements  of  this 
part. 

(b)  The  FHWA  Division  Administrator 
may  also  approve  other  design-build 
projects  (which  do  not  meet  the 
"qualified  projects"  definition)  by  using 
Special  Experimental  Projects  No.  14 
(SEP-14).  "Innovative  Contracting 
Practices,"  '  provided  the  project  meets 


the  requirements  of  this  part.  Projects 
which  do  not  meet  the  requirements  of 
this  part  must  be  submitted  to  the 
FHWA  Headquarter's  for  concept 
approval. 

§  636.1 08    How  does  the  definition  of  a 
qualified  project  apply  to  ITS  projects? 

For  the  purpose  of  this  rule,  a  Federal- 
aid  ITS  design-build  project  meets  the 
criteria  of  a  "qualified  project"  if: 

(a)  A  majority  of  the  scope  of  services 
provides  ITS  services  (at  least  50 
percent  of  the  scope  of  work  is  related 
to  ITS  services);  and 

(b)  The  estimated  contract  value 
exceeds  $5  million. 

§  636.1 09    How  does  ttie  NEPA  review 
process  relate  to  the  design-build 
procurement  process? 

In  terms  of  the  design-build 
procurement  process: 

(a)  The  RFQ  solicitation  may  be 
released  prior  to  the  conclusion  of  the 
NEPA  review  process  as  long  as  the  RFQ 
solicitation  informs  proposers  of  the 
general  status  of  the  NEPA  process. 

(b)  The  RFP  should  not  be  released 
prior  to  the  conclusion  of  the  NEPA 
process.  The  NEPA  review  process  is 
concluded  with  either  a  Categorical 
Exclusion  classification,  an  approved 
Finding  of  No  Significant  Impact,  or  an 
approved  Record  of  Decision  as  defined 
in  23  CFR  771.113(a). 

(c)  The  RFP  must  address  how 
environmental  commitments  and 
mitigation  measures  identified  during 
the  NEPA  process  will  be  implemented. 


'  Information  conceminf;  Special  Experimental 
Project  No.  14  (SEP-14).  "Innovative  Contracting 
Practices."  is  available  on  FHWA's  home  page: 
http://www.fhwa.dol.gov.  Additional  information 


§  636.1 1 0    What  procedures  may  be  used 
for  solicitations  and  receipt  of  proposals? 

You  may  use  your  own  procedures  for 
the  solicitation  and  receipt  of  proposals 
and  information  including  the 
following: 

(a)  Exchanges  with  industry  before 
receipt  of  proposals; 

(b)  RFQ,  RFP  and  contract  format; 

(c)  Solicitation  schedules; 

(d)  Lists  of  forms,  documents, 
exhibits,  and  other  attachments; 

(e)  Representations  and  instructions; 
(0  Advertisement  and  amendments; 
(g)  Handling  proposals  and 

information;  and 

(h)  Submission,  modification, 
revisions  and  withdrawal  of  proposals. 

§  636.1 1 1    Can  oral  presentations  be  used 
during  the  procurement  process? 

(a)  Yes,  the  use  of  oral  presentations 
as  a  substitute  for  portions  of  a  written 
proposal  can  be  effective  in  streamlining 
the  source  selection  process.  Oral 
presentations  may  occur  at  any  time  in 


the  acquisition  process,  however,  you 
must  comply  with  the  appropriate  State 
procurement  integrity  standards. 

(b)  Oral  presentations  may  substitute 
for,  or  augment,  written  information. 
You  must  maintain  a  record  of  oral 
presentations  to  document  what 
information  you  relied  upon  in  making 
the  source  selection  decision.  You  may 
decide  the  appropriate  method  and  level 
of  detail  for  the  record  (e.g., 
videotaping,  audio  tape  recording, 
written  record,  contracting  agency 
notes,  copies  of  offeror  briefing  slides  or 
presentation  notes).  A  copy  of  the 
record  should  be  placed  in  the  contract 
file  and  may  be  provided  to  offerors 
upon  request. 

§  636.1 1 2    May  stipends  be  used? 

At  your  discretion,  you  may  elect  to 
pay  a  stipend  to  the  most  highly  ranked 
unsuccessful  offerors  who  have 
submitted  responsive  proposals.  The 
decision  to  do  so  should  be  based  on 
your  analysis  of  the  estimated  proposal 
development  costs  and  the  anticipated 
degree  of  competition  during  the 
procurement  process. 

§  636.1 1 3    Is  the  stipend  amount  eligible  for 
Federal  participation? 

(a)  Yes,  stipends  are  eligible  for 
Federal-aid  participation.  Stipends  are 
recommended  on  large  projects  where 
there  is  substantial  opportunity  for 
innovation  and  the  cost  of  submitting  a 
proposal  is  significant.  On  such 
projects,  stipends  are  used  to: 

(1)  Encourage  competition; 

(2)  Compensate  unsuccessful  offerors 
for  a  portion  of  their  costs  (usually  one- 
third  to  one-half  of  the  estimated 
proposal  development  cost);  and 

(3)  Ensure  that  smaller  companies  are 
not  put  at  a  competitive  disadvantage. 

(b)  If  provided  by  State  law,  you  may 
retain  the  right  to  use  ideas  from 
unsuccessful  offerors  if  they  accept 
stipends.  If  stipends  are  used,  the  RFP 
should  describe  the  process  for 
distributing  the  stipend  to  qualifying 
offerors. 


may  be  obtained  from  the  FHWA  Division 
Administrator  in  each  State. 


§  636.1 1 4    What  factors  should  be 
considered  in  risk  allocation? 

(a)  You  may  consider,  identify,  and 
allocate  the  risks  in  the  RFP  document 
and  define  these  risks  in  the  contract. 
Risk  should  be  allocated  with 
consideration  given  to  the  party  who  is 
in  the  best  position  to  manage  and 
control  a  given  risk. 

(b)  Risk  allocation  will  vary  according 
to  the  type  of  project  and  location, 
however,  the  following  factors  should 
be  considered: 

(1)  Governmental  risks,  including  the 
potential  for  delays,  modifications. 
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withdrawal,  scope  changes,  or  additions 
that  result  from  multi-level  Federal, 
State,  and  local  participation  and 
sponsorship; 

(2)  Regulatory  compliance  risks, 
including  environmental  and  third- 
party  issues,  such  as  permitting, 
railroad,  and  utility  company  risks; 

(3)  Construction  phase  risks, 
including  differing  site  conditions, 
traffic  control,  interim  drainage,  public 
access,  weather  issues,  and  schedule; 

(4)  Post-construction  risks,  including 
public  liability  and  meeting  stipulated 
performance  standards;  and 

(5)  Right-of-way  risks  including 
acquisition  costs,  appraisals,  relocation 
delays,  condemnation  proceedings, 
including  court  costs  and  others. 

§636.115    May  I  meat  with  inckistry  to 
gather  hrformation  concerning  the 
appropriate  risk  allocation  strategies? 

(a)  Yes,  information  exchange  at  an 
early  project  stage  is  encouraged  if  it 
facilitates  your  understanding  of  the 
capabilities  of  potential  offerors. 
However,  any  exchange  of  information 
must  be  consistent  with  State 
procurement  integrity  requirements. 
Interested  parties  include  potential 
offerors,  end  users,  acquisition  and 
supporting  personnel,  and  others 
involved  in  the  conduct  or  outcome  of 
the  acquisition. 

(b)  lAe  purpose  of  exchanging 
information  is  to  improve  the 
understanding  of  your  requirements  and 
industry  capabilities,  thereby  allowing 
potential  offerors  to  judge  whether  or 
how  they  can  satisfy  your  requirements, 
and  enhancing  your  ability  to  obtain 
quality  supplies  and  services,  including 
construction,  at  reasonable  prices,  and 
increase  efficiency  in  proposal 
preparation,  proposal  evaluation, 
negotiation,  and  contract  award. 

(c)  An  early  exchange  of  information 
can  identify  and  resolve  concerns 
regarding  the  acquisition  strategy, 
including  proposed  contract  type,  terms 
and  conditions,  and  acquisition 
planning  schedules.  This  also  includes 
the  feasibility  of  the  requirement, 
including  performance  requirements, 
statements  of  work,  and  data 
requirements;  the  suitability  of  the 
proposal  instructions  and  evaluation 
criteria,  including  the  approach  for 
assessing  past  performance  information; 
the  availability  of  reference  documents; 
and  any  other  industry  concerns  or 
questions.  Some  techniques  to  promote 
early  exchanges  of  information  are  as 
follows: 

(1)  Industry  or  small  business 
conferences; 

(2)  Public  hearings; 

(3)  Market  research; 


(4)  One-on-one  meetings  with 
potential  offerors  (any  meetings  that  are 
substantially  involved  with  potential 
contract  terms  and  conditions  should 
include  the  contracting  officer;  also  see 
paragraph  (e)  of  this  section  regarding 
restrictions  on  disclosure  of 
information); 

(5)  Presolicitation  notices; 

(6)  Draft  RFPs; 

(7)  Request  for  Information  (RFI) ; 

(8)  Presolicitation  or  preproposal 
conferences;  and 

(9)  Site  visits. 

(d)  RFIs  may  be  used  when  you  do  not 
intend  to  award  a  contract,  but  want  to 
obtain  price,  delivery,  other  market 
information,  or  capabilities  for  planning 
purposes.  Responses  to  these  notices  are 
not  offers  and  caimot  be  accepted  to 
form  a  binding  contract.  There  is  no 
required  format  for  an  RFI. 

(e)  When  specific  information  about  a 
proposed  acquisition  that  woidd  be 
necessary  for  the  preparation  of 
proposals  is  disclosed  to  one  or  more 
potential  offerors,  that  infonnation  shall 
be  made  available  to  the  pubUc  as  soon 
as  practicable,  but  no  later  than  the  next 
general  release  of  information,  in  order 
to  avoid  creating  an  unfair  competitive 
advantage.  Infonnation  provided  to  a 
(Mirticular  offeror  in  response  to  that 
offeror's  request  shall  not  be  disclosed 
if  doing  so  would  reveal  the  potential 
offeror's  confidential  business  strategy. 
When  a  presolicitation  or  preproposal 
conference  is  conducted,  materials 
distributed  at  the  conference  should  be 
made  available  to  all  potential  offerora, 
upon  request. 

§636.116    What  organitalional  conflict  of 
interest  requirements  apply  to  design-build 
protects? 

(a)  State  statutes  or  policies 
concerning  organizational  conflict  of 
interest  should  be  specified  or 
referenced  in  the  design-build  RFQ  or 
RFP  document  as  well  as  any  contract 
for  engineering  services,  inspection  or 
technical  support  in  the  administration    ~ 
of  the  design-build  contract.  All  design- 
build  solicitations  should  address  the 
following  situations  as  appropriate: 

(1)  Consultants  and/or  sub- 
consultants who  assist  the  owner  in  the 
preparation  of  a  RFP  document  will  not 
be  allowed  to  participate  as  an  offeror  or 
join  a  team  proposing  on  that  project. 
However,  a  State  may  determine  there  is 
not  an  organizational  conflict  of  interest 
for  a  sub-consultant  where: 

(i)  The  sub-consultant  or  registered 
design  professional  provides  only 
preliminary  design  services,  or 

(ii)  The  sub-consultant  has  had  no 
involvement  with  this  design-build 
procurement  process,  or 


(iii)  Where  all  information  generated 
by  the  sub-consultant  is  provided  to  all 
offerors. 

(2)  All  solicitations  for  design-build 
contracts,  including  related  contracts  for 
inspection,  administration  or  auditing 
services,  must  include  a  provision 
which: 

(i)  Directs  offerors  attention  to  this 
subpart: 

(ii)  States  the  nature  of  the  potential 
conflict  as  seen  by  the  owner; 

(iii)  States  the  nature  of  the  proposed 
restraint  or  restrictions  (and  duration) 
upon  future  contracting  activities,  if 
appropriate; 

(iv)  Depending  on  the  nature  of  the 
acquisition,  states  whether  or  not  the 
terms  of  any  proposed  clause  and  the 
application  of  this  subpart  to  the 
contract  are  subject  to  negotiation;  and 

(v)  Requires  the  apparent  successful 
offeror  to  provide  iriformation 
concerning  potential  organizational 
conflicts  of  interest  prior  to  the  award 
of  contract.  The  apparent  successful 
offerors  must  disclose  all  relevant  facts 
concerning  any  past,  present  or 
ciirrently  plaimed  interests  which  may 
present  an  organizational  conflict  of 
interest.  Such  firms  must  state  how  their 
interests,  or  those  of  their  chief 
executives,  directors,  key  project 
personnel,  or  any  proposed  consultant, 
contractor  or  subcontractor  may  result, 
or  could  be  viewed  as,  an  organizational 
conflict  of  interest.  The  information  may 
be  in  the  form  of  a  disclosure  statement 
or  a  certification. 

(3)  Based  upon  a  review  of  the 
information  submitted,  the  owner 
shoidd  make  a  written  determination  of 
whether  the  offeror's  interests  create  an 
actual  or  potential  organizational 
conflict  of  interest  and  identify  any 
actions  that  must  be  taken  to  avoid, 
neutralize,  or  mitigate  such  conflict.  The 
owner  should  awaxd  the  contract  to  the 
apparent  successful  offeror  unless  an 
organizational  conflict  of  interest  is 
determined  to  exist  that  cannot  be 
avoided,  neutralized,  or  mitigated, 
(b)  The  organizational  conflict  of 
interest  provisions  in  this  subpart 
provide  minimum  standards  for  STDs  to 
identify,  mitigate  or  eliminate  apparent 
or  actual  organizational  conflicts  of 
interest.  To  the  extent  that  State- 
developed  organizational  conflict  of 
interest  standards  are  more  stringent 
than  that  contained  in  the  rule,  the  State 
standards  prevail. 

§636.117    What  conflict  of  intefMt 
standards  apply  to  individuals  who  serve  a* 
selection  team  members  for  ttM  owner? 

State  laws  and  procediu^s  governing 
improper  business  practices  and 
personal  conflicts  of  interest  will  apply 
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to  the  owner's  selection  team  members. 
In  the  absence  of  such  State  provisions, 
the  requirements  of  48  CFR  Part  3, 
Improper  Business  Practices  and 
Personal  Conflicts  of  Interest,  will  apply 
to  selection  team  members,  j 

§  636.1 18    Is  team  switching  allowed  after 
contract  award? 

Where  the  offeror's  qualifications  are 
a  major  factor  in  the  selection  of  the 
successful  design-builder,  team  member 
switching  (adding  or  switching  team 
members)  is  discouraged  after  contract 
award.  However,  the  owner  may  use  its 
discretion  in  reviewing  team  changes  or 
team  enhancement  requests  on  a  case- 
by-case  basis.  Specific  project  rules 
related  to  changes  in  team  members  or 
changes  in  personnel  within  teams 
should  be  explicitly  stated  by  the  STD 
in  all  project  solicitations. 

1636.119  How  does  this  part  apply  to  a 
proiect  developed  under  a  public-private 
partnership? 

(a)  When  an  owner  utilizes  traditional 
Federal-aid  funds  for  work  done  under 
a  public-private  partnership  agreement 
(or  a  portion  of  the  work  under  a  public- 
private  agreement),  the  provisions  of  23 
U.S.C.  112  apply  to  the  contracts  funded 
with  Federal-aid  funds.  In  such 
instances,  the  procurement  of 


engineering  service  contracts, 
construction  contracts  and  design-build 
contracts  must  follow  the  appropriate 
Federal-aid  requirements  (Brooks 
Architect-Engineers  Act,  40  U.S.C.  541 
et  seq;  competitive  bidding  procedures 
for  construction  contracts,  23  U.S.C. 
112;  and  the  design-build  requirements 
of  this  part).  If  an  owner  is  only 
requesting  traditional  Federal-aid 
funding  for  one  particular  contract 
under  a  franchise  agreement,  then 
Federal-aid  procurement  procedures 
will  only  apply  to  the  work  under  that 
particidar  Federal-aid  contract  and  not 
to  the  selection  of  the  public-private 
entity. 

(b)  For  projects  developed  imder 
public-private  partnership  agreements 
where  the  only  FHWA  funding  is  in  the 
form  of  a  loan,  a  loan  guarantee,  a  line 
of  credit,  or  some  other  form  of  loan 
assistance,  the  requirements  of  this  part 
do  not  apply.  In  such  cases,  the  public- 
private  entity  may  select  consultants, 
construction  contractors  or  design- 
builders  in  whatever  manner  it  sees  fit 
provided: 

(1)  The  procurement  process  for  the 
selection  of  the  public-private  entity  is 
a  competitive  process;  and 

(2)  The  selection  process  follows  State 
laws  and  procedures. 


(c)  Except  as  noted  above,  the  State 
must  ensure  such  public-private 
partnership  projects  comply  with  all 
other  23  U.  S.  Code  provisions, 
regardless  of  the  form  of  the  FHWA 
funding  (traditional  Federal-aid  funding 
or  loan  assistance).  This  includes 
compliance  with  all  FHWA  policies 
such  as  environmental  and  right-of-way 
requirements  and  compliance  with 
construction  contracting  requirements, 
such  as  Buy  America,  Davis-Bacon 
minimum  wage  rate  requirements,  etc., 
for  federally  funded  construction  or 
design-build  contracts  under  the 
franchise  agreement. 

Subpart  B — Selection  Procedures, 
Award  Criteria 

§  636.201    What  selection  procedures  and 
award  criteria  may  be  used? 

You  should  consider  using  two-phase 
selection  procedures  for  all  design-build 
projects.  However,  if  you  do  not  believe 
two-phase  selection  procedures  are 
appropriate  for  your  project  (based  on    " 
the  criteria  in  §  636.202),  you  may  use 
a  single  phase  selection  procedure  or 
the  modified-design-build  contracting 
method.  The  following  procedures  are 
available: 


Seiectjon  procedure 


(a)  Two-Ptiase  Selection  Procedures  (RFQ  fol- 
lowed by  RFP).  , 


(b)  Single  Phase  (RFP) 

(c)  Modified  Design-Build  (may  be  one  or  two 
phases). 


Criteria  fur  using  a  selection  procedure 


§636.202 


Project  not  meeting  ttie  criteria  in  §636.202 
Projects  with  relatively  simple  scope.^  


Award  criteria  options 


Lowest  Cost,  Adjusted  low-bid  (cost  per  qual- 
ity point),  meets  criteria/low  bid,  weighted 
criteria  process,  fixed  price/best  design, 
best  value,  tradeoff. 

All  of  the  award  criteria  in  item  (a)  above. 

Ijjwest  price  technically  acceptable. 


2  The  modified  design-build  contracting  technique,  as  defined  above,  should  be  reserved  for  projects  which  are  relatively  simple  in  scope  (such 
as  pavement  resurfacing,  simple  pavement  rehabilitation,  or  other  projects)  where  the  design-buiider's  role  is  primarily  limited  to  completing  the 

design  and  construcllng  the  project. 


1636.202    Wlien  are  two-phase  desigrt- 
buiid  setoction  procedures  appropriate? 

You  may  consider  the  following 
criteria  in  deciding  whether  two-phase 
selection  procedures  are  appropriate.  A 
negative  response  may  indicate  that 
two-phase  selection  procedures  are  not 
appropriate. 

(a)  Are  three  or  more  offers 
anticipated? 

(b)  Will  offerors  be  exp)ected  to 
perform  substantial  design  work  before 
developing  price  or  cost  proposals? 

(c)  Will  offerors  incur  a  substantial 
expense  in  preparing  proposals? 

(d)  Have  you  identified  and  analyzed 
'other  contributing  factors,  including: 

(1)  The  extent  to  which  you  have 
defined  the  project  requirements? 

(2)  The  time  constraints  for  delivery 
of  the  project? 


(3)  The  capability  and  experience  of 
potential  contractors? 

(4)  Your  capability  to  manage  the  two- 
phase  selection  process? 

(5)  Other  criteria  that  you  may 
consider  appropriate? 

§636.203    What  are  the  elements  of  two- 
phase  selection  procedures  for  competitive 
proposals? 

The  first  phase  consists  of  short 
listing  based  on  a  RFQ.  The  second 
phase  consists  of  the  receipt  and 
evaluation  of  cost  and  technical 
proposals  in  response  to  a  RFP. 

§636.204    What  items  may  be  included  In 
a  phase-one  solicitation? 

You  may  consider  including  the 
following  items  in  any  phase-one 
solicitation: 

(a)  The  scope  of  work; 


(b)  The  phase-one  evaluation  fectors 
and  their  relative  weights,  including: 

(1)  Technical  approach  (but  not 
detailed  design  or  technical 
information); 

(2)  Technical  qualifications,  such  as — 
(i)  Specialized  experience  and 

technical  competence; 

(ii)  Capability  to  perform  (including 
key  personnel);  and 

(iii)  Past  performance  of  the  members 
of  the  offeror's  team  (including  the 
architect-engineer  and  construction 
members); 

(3)  Other  appropriate  factors 
(excluding  cost  or  price  related  factors, 
which  are  not  permitted  in  phase-one); 

(c)  Phase-two  evaluation  factors;  and 

(d)  A  statement  of  the  maximum 
number  of  offerors  that  will  be  short 
listed  to  submit  phase-two  proposals. 
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§636Ji05    Can  past  performance  be  used 
as  an  evaluation  criteria? 

(a)  Yes,  past  performance  information 
is  one  indicator  of  an  offeror's  ability  to 
perform  the  contract  successfully.  Past 
performance  information  may  be  used 
as  an  evaluation  criteria  in  either  phase- 
one  or  phase-two  solicitations.  If  you 
elect  to  use  past  performance  criteria, 
the  currency  and  relevance  of  the 
information,  soiux:e  of  the  information, 
context  of  the  data,  and  general  trends 
in  contractor's  performance  may  be 
considered. 

(b)  Describe  your  approach  for 
evaluating  past  performance  in  the 
solicitation,  including  your  policy  for 
evaluating  offerors  with  no  relevant 
performance  history.  You  should 
provide  offerors  an  opportunity  to 
identify  past  or  current  contracts 
(including  Federal,  State,  and  local 
government  and  private)  for  efforts 
similar  to  the  current  solicitation. 

(c)  If  you  elect  to  request  past 
performance  information,  the 
solicitation  should  also  authorize 
offerors  to  provide  information  on 
problems  encountered  on  the  identified 
contracts  and  the  offeror's  corrective 
actions.  You  may  consider  this 
information,  as  well  as  information 
obtained  from  any  other  sources,  when  ■ 
evaluating  the  offeror's  past 
performance.  You  may  use  your 
discretion  in  determining  the  relevance 
of  similar  past  performance  information. 

(d)  The  evaluation  should  take  into 
account  past  performance  information 
regarding  predecessor  companies,  key 
personnel  who  have  relevant 
experience,  or  subcontractors  that  will 
perform  major  or  critical  aspects  of  the 
requirement  when  such  information  is 
relevant  to  the  current  acquisition. 

§636.206    How  do  I  evaluate  offerors  who 
do  not  have  a  record  of  relevant  past 
performance? 

In  the  case  of  an  offeror  without  a 
record  of  relevant  past  performance  or 
for  whom  information  on  past 
performance  is  not  available,  the  offeror 
may  not  be  evaluated  favorably  or 
unfavorably  on  past  performance. 

§636,207    Is  there  a  limK  on  ahort  listed 
firms? 

Normally,  three  to  five  firms  are  short 
listed,  however,  the  maximum  number 
specified  shall  not  exceed  five  unless 
you  determine,  for  that  particular 
solicitation,  that  a  mmiber  greater  than 
five  is  in  your  interest  and  is  consistent 
with  the  purposes  and  objectives  of  two- 
phase  design-build  contracting. 
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§636.206    May  I  use  my  existing 
prequalification  procedure*  with  design- 
build  contracts? 

Yes,  you  may  use  your  existing 
prequalification  procedures  for  either 
construction  or  engineering  design  firms 
as  a  supplement  to  the  procedures  in 
this  part. 

§636,209    What  items  must  be  included  in 
a  phase-two  solicitation? 

You  must  include  the  requirements 
for  technical  proposals  and  price 
proposals  in  the  phase-two  solicitation. 
All  factors  and  significant  subfactors 
that  will  affect  contract  award  and  their 
relative  importance  must  be  stated 
clearly  in  the  solicitation.  Use  your  own 
procedures  for  the  solicitation  as  long  as 
it  complies  the  requirements  of  this 
part. 

§636.210    What  requirements  apply  to 
projects  which  use  the  modified  design- 
build  procedure? 

(a)  Modified  design-build  selection 
procedures  (lowest  price  technically 
acceptable  source  selection  process) 
may  be  used  for  projects  which  are 
relatively  simple  in  scope. 

(b)  The  solicitation  must  clearly  state 
the  following: 

(1)  The  identification  of  evaluation 
factors  and  significant  subfactors  that 
establish  the  requirements  of 
acceptability. 

(2)  That  award  will  be  made  on  the 
basis  of  the  lowest  evaluated  price  of 
proposals  meeting  or  exceeding  the 
acceptability  standards  for  non-cost 
factors. 

(c)  The  contracting  agency  may  forgo 
a  short  listing  process  and  advertise  for 
the  receipt  of  proposals  from  all 
responsible  offerors.  The  contract  is 
then  awarded  to  the  lowest  responsive 
bidder. 

(d)  Tradeoffs  are  not  permitted, 
however,  you  may  incorporate  cost- 
plus-time  bidding  procediu^s  (A+B 
bidding),  lane  rental,  or  other  cost-based 
provisions  in  such  contracts. 

(e)  Proposals  are  evaluated  for 
acceptability  but  not  ranked  using  the 
non-cost/price  factors. 

(f)  Exchanges  may  occur  (see  subpart 
D  of  this  part). 

§636.211    vyhen  and  how  should  tradeoffs 
be  used? 

(a)  At  your  discretion,  you  may 
consider  a  tradeoff  process  when  it  is 
desirable  to  award  to  other  than  the 
lowest  priced  offeror  or  other  than  the 
hi^est  technically  rated  offeror. 

(b)  If  you  use  a  tradeoff  process,  the 
following  apply: 

(1)  All  evaluation  factors  and 
significant  subfactors  that  will  affect 
contract  award  and  their  relative 


importance  must  be  clearly  stated  in  the 
solicitation;  and 

(2)  The  solicitation  shall  also  state,  at 
a  minimum,  whether  all  evaluation 
factors  other  than  cost  or  price,  when 
combined,  are — 

(i)  Significantly  less  important  than 
cost  or  price;  or 

(ii)  Approximately  equal  to  cost  or 
price.  As  a  minimum,  cost  or  price  must 
have  a  weight  of  at  least  50  percent  in 
the  award  criteria. 

§636.212    To  what  extent  must  tradeoff 
decisions  t>e  documented? 

When  tradeoffs  are  performed,  the 
source  selection  records  shall  include 
the  following: 

(a)  An  assessment  of  each  offeror's 
ability  to  accomplish  the  technical 
requirements;  and 

(d)  a  summary,  matrix,  or  quantitative 
ranking,  along  with  appropriate 
supporting  narrative,  of  each  technical 
proposal  using  the  evaluation  factors. 

Subpart  C— Proposal  Evaluation 
Factors 

§  636.301    How  should  proposal  evaluation 
factors  be  selected? 

(a)  The  proposal  evaluation  factors 
and  significant  subfactors  should  be 
tailored  to  the  acquisition. 

(b)  Evaluation  factors  and  significant 
subfactors  should: 

(1)  Represent  the  key  areas  of 
importance  and  emphasis  to  be 
considered  in  the  source  selection 
decision;  and 

(2)  Support  meaningful  comparison 
and  discrimination  between  and  among 
competing  proposals. 

§636.302    Are  there  any  limitations  on  the 
selection  and  use  of  proposal  evaluation 
factors? 

(a)  The  selection  of  the  evaluation 
factors,  significant  subfactors  and  their 
relative  importance  are  within  your 
broad  discretion  subject  to  the  following 
requirements: 

(1)  You  must  evaluate  cost  or  price  in 
every  source  selection.  As  a  minimum, 
cost  or  price  must  have  a  weight  of  at 
least  50  percent  in  the  award  criteria. 
(Cost  is  assumed  to  have  a  weight  of  at 
least  50  percent  under  the  "adjusted 
low-bid"  and  the  "fixed  price/best 
design"  award  criteria.) 

(2)  You  must  evaluate  the  quality  of 
the  product  or  service  through 
consideration  of  one  or  more  non-cost 
evaluation  factors.  These  factors  may 
include  (but  are  not  limited  to)  such 
criteria  as: 

(i)  Compliance  with  solicitation 
requirements; 

(ii)  Completion  schedule  (contractual 
incentives  and  disincentives  for  early 


53308 


Federal  Register /Vol.  66,  No.  203 /Friday,  October  19.  2001  /  Proposed  Rules 


completion  may  be  used  where 
appropriate);  or  , 

(iii)  Technical  solutions. ! 

(3)  At  your  discretion,  you  may 
evaluate  past  perfonnance  and 
management  experience  (subject  to 
§  636.303(b)). 

(b)  All  factors  and  significant 
subfactors  that  will  affect  contract 
award  and  their  relative  importance 
must  be  stated  clearly  in  the  solicitation. 

§636.303    May  pre-qualification  standards 
ba  usad  as  proposal  evaluation  criteria  in 
theRFP? 

(a)  If  you  use  a  prequalification 
procedure  or  a  two-phase  selection 
procedure  to  develop  a  short  list  of 
qualified  offerors,  then  pre-qualification 
criteria  shoidd  not  be  included  as 
proposal  evaluation  criteria. 

(b)  The  proposal  evaluation  criteria 
should  be  limited  to  the  quality, 
quantity,  value  and  timeliness  of  the 
product  or  service  being  proposed. 
However,  there  may  be  circumstances 
where  it  is  appropriate  to  include 
prequalification  standards  as  proposal 


evaluation  criteria.  Such  instances 
include  situations  where: 

(1)  The  scope  of  work  involves  very 
specialized  technical  expertise,  and 

(2)  Where  prequalification  procedures 
or  two-phase  selection  procedures  are 
not  used  (short  listing  is  not  performed). 

§  636.304    What  process  may  be  used  to 
rate  and  score  proposals? 

(a)  Proposal  evaluation  is  an 
assessment  of  the  offeror's  proposal  and 
ability  to  perform  the  prospective 
contract  successfully.  You  must 
evaluate  proposals  solely  on  the  factors 
and  subfactors  specified  in  the 
solicitation. 

(b)  You  may  conduct  evaluations 
using  any  rating  method  or  combination 
of  methods  including  color  or  adjectival 
ratings,  numerical  weights,  and  ordinal 
rankings.  The  relative  strengths, 
deficiencies,  significant  weaknesses, 
and  risks  supporting  proposal 
evaluation  must  be  documented  in  the 
contract  file. 


§636.305    Can  price  information  be 
provided  to  analysts  who  are  reviewing 
technical  proposals? 

Normally,  technical  and  price 
proposals  are  reviewed  independently 
by  separate  evaluation  teams.  However, 
there  may  be  occasions  where  the  same 
experts  needed  to  review  the  technical 
proposals  eire  also  needed  in  the  review 
of  the  price  proposals.  This  may  occur 
where  a  limited  amount  of  technical 
expertise  is  available  to  review 
proposals.  Price  information  may  be 
provided  to  such  technical  experts  in 
accordance  witluyour  procedures. 

Subpart  I>— Exchanges 

§  636.401    What  types  of  information 
exchange  may  take  place  during  the 
procurement  process? 

Certain  types  of  information  exchange 
may  be  desirable  at  different  points  in 
the  procurement  process.  The  following 
table  summarizes  the  types  of 
communications  that  will  be  discussed 
in  this  subpart.  These  communication 
methods  are  optional. 


Type  of  intormation 
exchange 


When 


(a)  Clarifications After  receipt  of  proposals 


(b)  Communications 


(c)  Discussions 
(see  Subpart  E  of 
this  part). 


After  receipt  of  proposals,  prior  to  the 
establishment  of  the  competitive 
range. 


After  receipt  of  proposals  and  after  the 
determination  of  the  competitive 
rangei 


Purpose 


Used  when  award  without  discussions 
contemplated. 

Used  to  clarify  certain  aspects  of  a 
proposal  (resolve  minor  errors,  cler- 
ical errors,  obtain  additional  past 
performance  information,  etc.). 

Used  to  address  issues  which  might 
prevent  a  proposal  from  being 
placed  in  the  competitive  range. 


Enhance  contracting  agency  under- 
standing of  proposals  and  offerors 
understanding  of  scope  of  work. 

Facilitate  the  evaluation  process. 


Parties  involved 


Any  offeror  whose  proposal  is  not  clear 
to  the  contracting  agency. 


Any  offeror  whose  exclusion  from,  or 
inclusion  in,  \he  competitive  range  is 
uncertain. 

All  offerors  whose  past  performance  in- 
formation is  the  determining  factor 
preventing  them  from  being  placed 
in  tf>e  competitive  range. 

Must  be  held  with  all  offerors  in  the 
competitive  range. 


§636.402    What  information  may  be 
exchanged  with  a  clarification? 

You  may  wish  to  clarify  any  aspect  of 
proposals  which  would  enhance  your 
understanding  of  an  offeror's  proposal. 
This  includes  such  information  as  an 
offeror's  past  performance,  or 
information  regarding  adverse  past 
performance  to  which  the  offeror  has 
not  previously  had  an  opportunity  to 
respond.  Clcuification  exchanges  are 
discretionary.  They  do  not  have  to  be 
held  with  any  specific  number  of 
offerors  and  do  not  have  to  address 
specific  issues.  | 

§  636.403    Can  a  competitive  range  be  used 
to  limit  competition? 

If  the  solicitation  notifies  offerors  that 
the  competitive  range  can  b^  limited  for 


purposes  of  efficiency,  you  may  limit 
the  number  of  proposals  to  the  greatest 
number  that  will  permit  an  efficient 
competition.  However,  you  must 
provide  written  notice  to  any  offeror 
whose  proposal  is  no  longer  considered 
to  be  included  in  the  competitive  range. 
Offerors  excluded  or  otherwise    , 
eliminated  from  the  competitive  range 
may  request  a  debriefing.  Debriefings 
may  be  conducted  in  accordance  with 
your  procedures  as  long  as  you  comply 
with  the  provisions  of  Subpart  F, 
Notifications  and  Debriefings. 

§636.404    After  developing  a  short  list,  can 
I  still  establish  a  compeititive  range? 

Yes,  if  you  have  developed  a  short  list 
of  firms,  you  may  still  establish  a 
competitive  range.  The  short  list  is 


based  on  qualifications  criteria.  The 
competitive  range  is  based  on  the  rating 
of  technical  and  price  proposals. 

§  636.405    Are  communications  allowed 
prior  to  establishing  ttie  competitive  range? 

Yes,  prior  to  establishing  the 
competitive  range,  you  may  conduct 
communications  to: 

(a)  Enhance  your  understanding  of 
proposals; 

(b)  Allow  reasonable  interpretation  of 
the  proposal;  or 

(c)  Facilitate  your  evaluation  process. 

§636.406    Am  I  limited  in  holding 
communications  with  certain  firms? 

Yes,  if  you  establish  a  competitive 
range,  you  must  do  the  following: 
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(a)  Hold  communications  with 
offerors  whose  past  performance 
information  is  the  determining  factor 
preventing  them  from  being  placed 
within  the  competitive  range; 

(b)  Address  adverse  past  performance 
information  to  which  an  offeror  has  not 
had  a  prior  opportunity  to  respond;  and 

(c)  Hold  communications  only  with 
those  offerors  whose  exclusion  from,  or 
inclusion  in,  the  competitive  range  is 
uncertain. 

§  636.407    Can  communications  be  used  to 
cure  proposal  deficiencies? 

(a)  No,  communications  must  not  be 
used  to: 

(1)  Cure  proposal  deficiencies  or 
material  omissions; 

(2)  Materially  alter  the  technical  or 
cost  elements  of  the  proposal;  and/or 

(3)  Otherwise  revise  the  proposal. 

(b)  Communications  may  be 
considered  in  rating  proposals  for  the 
purpose  of  establishing  the  competitive 
range. 

§636.408    Can  offerors  revise  their 
proposals  during  communications? 

(a)  No.  Communications  shall  not 
provide  an  opportunity  for  an  offeror  to 
revise  its  proposal,  but  may  address  the 
following: 

(1)  Ambiguities  in  the  proposal  or 
other  concerns  (e.g.,  perceived 
deficiencies,  weaknesses,  errors, 
omissions,  or  mistakes);  and 

(2)  Information  relating  to  relevant 
past  performance. 

(b)  Communications  must  address 
adverse  past  performance  information  to 
which  the  offeror  has  not  previously 
had  an  opportunity  to  comment. 

Subpart  E— Discussions,  Proposal 
Revisions  and  Source  Selection 

§  636.501    What  issues  may  be  addressed 
in  discussions? 

In  a  competitive  acquisition, 
discussions  may  include  bargaining. 
The  term  bargaining  may  include: 
persuasion,  alteration  of  assumptions 
and  positions,  give-and-take,  and  may 
apply  to  price,  schedule,  technical 
requirements,  type  of  contract,  or  other 
terms  of  a  proposed  contract. 

§636.502    Why  should  I  use  discussions? 

You  should  use  discussions  to 
maximize  your  ability  to  obtain  the  best 
value,  based  on  the  requirements  and 
the  evaluation  factors  set  forth  in  the 
solicitation. 

§636,503    MustlnolHyoffarorsofmy 
intent  to  use/not  use  discussions? 

Yes.  in  competitive  acquisitions,  the 
solicitation  must  notify  offerors  of  your 
intent.  You  should  either: 
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(a)  Notify  offerors  that  discussions 
may  or  may  not  be  held  depending  on 
the  quality  of  the  proposals  received 
(except  clarifications  may  be  used  as 
described  in  §636.401).  Therefore,  the 
offeror's  initial  proposal  should  contain 
the  offeror's  best  terms  from  a  cost  or 
price  and  technical  standpoint;  or 

(b)  Notify  offerors  of  your  intention  to 
establish  a  competitive  range  and  hold 
discussions. 

§636.504    If  the  solicitation  indicated  my 
intent  was  to  award  contract  without 
discussions,  but  circumstances  change, 
may  I  still  hold  discussions? 

Yes,  you  may  still  elect  to  hold 
discussions  when  circumstances  dictate, 
as  long  as  the  rationale  for  doing  so  is 
dociunented  in  the  contract  file.  Such 
circumstances  might  include  situations 
where  all  proposals  received  have 
deficiencies,  when  fair  and  reasonable 
prices  are  not  offered,  or  when  the  cost 
or  jjrice  offered  is  not  affordable. 

§  636.505    Must  a  contracting  agency 
estat>lish  a  competitive  range  if  tt  intends  to 
have  discussions  with  offerors? 

Yes,  if  discussions  are  held,  they  must 
be  conducted  with  all  offerors  in  the 
competitive  range.  If  you  wish  to  hold 
discussions  and  do  not  formally 
establish  a  competitive  range,  then  you 
must  hold  discussions  with  all 
responsive  offerors. 

§636.506    What  issues  must  be  covered  In 
discussions? 

(a)  Discussions  should  be  tailored  to 
each  offeror's  proposal.  Discussions 
must  cover  significant  weaknesses, 
deficiencies,  and  other  aspects  of  a 
proposal  (such  as  cost  or  price, 
technical  approach,  past  performance, 
and  terms  and  conditions)  that  could  be 
altered  or  explained  to  enhance 
materially  the  proposal's  potential  for 
award.  You  may  use  your  judgment  in 
setting  limits  for  the  scope  and  extent  of 
discussions. 

(b)  In  situations  where  the  solicitation 
stated  that  evaluation  credit  woidd  be 
given  for  technical  solutions  exceeding 
any  mandatory  minimums,  you  may 
hold  discussions  regarding  increased 
performance  beyond  any  mandatory 
minimums,  and  you  may  suggest  to 
offerors  that  have  exceeded  any 
mandatory  minimums  (in  ways  that  are 
not  integral  to  the  design),  that  their 
proposals  would  be  more  competitive  if 
the  excesses  were  removed  and  the 
offered  price  decreased. 

§636^7    What  subjects  are  prohibitsd  in 
discussions,  communications  and 
clarifications  with  offerors? 
You  may  not  engage  in  conduct  that: 
(a)  Favors  one  offeror  over  another; 


(b)  Reveals  an  offeror's  technical 
solution,  including  unique  technology, 
innovative  and  unique  uses  of 
commercial  items,  or  any  information 
that  would  compromise  an  offeror's 
intellectual  property  to  another  offeror; 

(c)  Reveals  an  offerors  price  without 
that  offeror's  permission; 

(d)  Reveals  the  names  of  individuals 
providing  reference  information  about 
an  offeror's  past  performance;  or 

(e)  ICnowingly  furnish  source 
selection  information  which  could  be  in 
violation  of  State  procurement  integrity 
standards. 

§636.508    Can  price  or  cost  be  an  issue  in 
discussions? 

You  may  inform  an  offeror  that  its 
price  is  considered  to  be  too  high,  or  too 
low,  and  reveal  the  results  of  the 
analysis  supporting  that  conclusion.  At 
your  discretion,  you  may  indicate  to  all 
offerors  your  estimated  cost  for  the 
project. 

§636.509    Can  offerors  revise  their 
proposals  as  a  result  of  discussions? 

(a)  Yes,  you  may  request  or  allow 
proposal  revisions  to  clarify  and 
document  understandings  reached 
during  discussions.  At  the  conclusion  of 
discussions,  each  offeror  shall  be  given 
an  opportunitj'  to  submit  a  final 
proposal  revision. 

(b)  You  must  establish  a  common  cut- 
off date  only  for  receipt  of  final  proposal 
revisions.  Requests  for  final  proposal 
revisions  shall  advise  offerors  that  the 
final  proposal  revisions  shall  be  in 
writing  and  that  the  contracting  agency 
intends  to  make  award  without 
obtaining  further  revisions. 

§636.510    Can  the  competithre  range  be 
furtfter  defined  once  discussions  have 
begun? 

Yes,  you  may  further  narrow  the 
competitive  range  if  an  offeror  originally 
in  the  comjjetitive  range  is  no  longer 
considered  to  be  among  the  most  highly 
rated  offerors  being  considered  for 
award.  That  offeror  may  be  eliminated 
from  the  competitive  range  whether  or 
not  all  material  aspects  of  the  proposal 
have  been  discussed,  or  whether  or  not 
the  offeror  has  been  afforded  an 
opportunity  to  submit  a  proposal 
revision.  You  must  provide  an  offeror 
excluded  frtjm  the  competitive  range 
with  a  written  determination  and  notice 
that  proposal  revisions  will  not  be 
considered. 

§636.511    Can  there  be  more  than  one 
round  of  discussions? 

Yes,  but  only  at  the  conclusion  of 
discussions  will  the  offerors  be 
requested  to  submit  a  final  proposal 
revision.  Thus,  regardless  of  the  length 
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or  number  of  discussions,  there  will  be 
only  one  request  for  a  revised  proposal 
(i.e.,  only  one  best  and  final  offer). 

§696.512    What  is  the  basis  for  the  source 
aalection  decision? 

(a)  You  must  base  the  source  selection 
decision  on  a  comparative  assessment  of 
proposals  against  all  selection  criteria  in 
the  solicitation.  While  you  may  use 
reports  and  analyses  prepared  by  others, 
the  source  selection  decision  shall 
represent  your  independent  judgment. 

(b)  The  source  selection  decision  shall 
be  documented,  and  the  docimientation 
shall  include  the  rationale  for  any 
business  judgments  and  tradeoffs  made 
or  relied  on,  including  benefits 
associated  with  additional  costs. 
Although  the  rationale  for  the  selection 
decision  must  be  dociunented,  that 
documentation  need  not  quantify  the 
tradeoffs  that  led  to  the  decision. 

Subpart  F— NotificatkNis  and 
DabrMlnga 

f  636.601    When  must  notification  be 
provided  to  unsuccessful  offerors? 

You  must  provide  written  notification 
to  unsuccessful  offerors,  as  follows: 

(a)  Preaward  notification.  When  you 
exclude  an  offeror  from  the  competitive 
range  or  otherwise  eliminate  an  offeror 
from  competition  prior  to  the  award  of 
contract,  you  must  provide  a  written 
notification  to  the  offeror.  The 
notification  shall  state  the  basis  for  the 
determination  and  that  a  proposal 
revision  will  not  be  considered. 

(b)  Postaward  notification.  You  must 
provide  written  notification  of  contract 
award  within  three  working  days  to: 

(1)  Each  offeror  whose  proposal  was 
in  the  competitive  range,  but  did  not 
receive  award;  and 

(2)  Offerors  who  did  not  receive  a 
preaward  notification. 

1636.602    What  issues  must  be  provided  in 
the  wrttlan  notification  of  contract  award  to 
unsuccessful  offerors? 

(a)  The  written  notification  must 
include: 

(1)  The  number  of  offerors  solicited; 

(2)  The  number  of  proposals  received; 

(3)  The  name  and  address  of  each 
offeror  receiving  an  award; 

(4)  The  items,  quantities,  and  unit 
prices  of  awarded  contracts,  except 
where  it  its  impractical  to  furnish  unit 
prices,  the  total  contract  price  may  be 
furnished;  and 

(5)  In  general  terms,  the  reason(s)  the 
offeror's  proposal  was  not  accepted, 
unless  the  price  information  readily 
reveals  the  reason. 

(b)  The  notification  must  not  reveal  an 
offeror's  cost  breakdown,  profit, 
overhead  rates,  trade  secrets. 


manufactiuing  processes  and 
techniques,  or  other  confidential 
business  information  to  any  other 
offeror. 

§  636.603    How  may  I  notify  the  successful 
offeror? 

You  may  notify  the  successful  offeror 
in  accordance  with  your  own 
procedures. 

§  636.604    Can  offerors  request  preaward 
or  postaward  detNiefings? 

(a)  Yes,  any  offeror  may  request  a 
debriefing.  You  may  provide  oral  or 
written  debriefings. 

(b)  Offerors  who  have  been  excluded 
from  the  competitive  range  or  otherwise 
excluded  from  the  competition  before 
award  may  request  a  debriefing  before 
award  by  submitting  a  written  request 
within  three  days  after  receipt  of  a 
notice  of  exclusion  from  further 
consideration.  You  should  provide  the 
debriefing  as  soon  as  practicable. 
However,  at  your  discretion,  you  may 
delay  the  debriefing  until  after  contract 
award. 

(c)  If  the  offeror  does  not  submit  a 
timely  request,  the  offeror  need  not  be 
given  ieither  a  preaward  or  a  postaward 
debriefing.  Offerors  are  entitled  to  no 
more  than  one  debriefing  for  each 
proposal. 

(d)  An  official  summary  of  the 
preaward  or  postaward  debriefing  shall 
be  included  in  the  contract  file. 

§636.605    What  issues  must  be  discussed 
at  preaward  debriefings? 

At  a  minimum,  preaward  debriefings 
shall  include: 

(a)  The  agency's  evaluation  of 
significant  elements  in  the  offeror's 
proposal; 

(b)  A  summary  of  the  rationale  for 
eliminating  the  offeror  from  the 
competition;  and 

(c)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  applicable  authorities  were 
followed  in  the  process  of  eliminating 
the  offeror  from  the  competition. 

§636.606    What  issues  must  not  be 
discussed  at  preaward  debriefings? 

You  must  not  disclose: 

(a)  The  number  of  offerors; 

(b)  The  identity  of  other  offerors; 

(c)  The  content  of  other  offerors' 
proposals; 

(d)  The  ranking  of  other  offerors; 

(e)  The  evaluation  of  other  offerors;  or 

(f)  Any  of  the  information  prohibited 
in  §636.608. 


§  636.607    What  issues  must  be  discussed 
at  postaward  debriefings? 

At  a  minimum,  the  debriefing 
information  shall  include  the  following: 

(a)  Your  agency's  evaluation  of  the 
significant  weaknesses  or  deficiencies  in 
the  offeror's  proposal,  if  applicable; 

(b)  The  overall  evaluated  cost  or  price 
(including  unit  prices)  and  technical 
rating,  if  applicable,  of  the  successful 
offeror  and  the  debriefed  offeror,  and 
past  performance  information  on  the 
debriefed  offeror; 

(c)  The  overall  ranking  of  all  offerors, 
when  any  ranking  was  developed  by 
yoiu'  agency  during  the  source  selection; 

(d)  A  siunmary  of  the  rationale  for 
award;  and 

(e)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  applicable  authorities  were 
followed. 

§636.608    What  issues  must  not  be 
discussed  at  postaward  debriefings? 

(a)  The  debriefing  shall  not  include 
point-by-point  comparisons  of  the 
debriefed  offeror's  proposal  with  those 
of  other  offerors. 

(b)  The  debriefing  shall  not  reveal  any 
information  prohibited  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  including  the  following: 

(1)  Trade  secrets; 

(2)  Privileged  or  confidential 
manufacturing  processes  and 
techniques; 

(3)  Commercial  and  financial 
information  that  is  privileged  or 
confidential,  including  cost 
breakdowns,  profit,  indirect  cost  rates, 
and  similar  information;  and 

(4)  The  names  of  individuals 
providing  reference  information  about 
an  offeror's  past  performance. 

PART  637— CONSTRUCTION 
INSPECTION  AND  APPROVAL 

19.  The  authority  citation  for  part  637 
is  revised  to  read  as  follows: 

Authority:  Sec.  1307,  Pub.  L.  105-178, 112 
Stat.  107,  at  229  (1998);  23  U.S.C.  109.  114. 
and  315;  49  CFR  1.48(b). 


PART  637— [AMENDED] 

20.  In  part  637  revise  all  references  to 
"State  highway  agency's"  to  read  "State 
transportation  department's";  revise  the 
acronyms  "SHA"  and  "SHAs"  to  read 
"STD"  and  "STDs",  respectively;  and 
revise  the  references  to  "non-SHA"  to 
read  "non-STD". 

21.  Amend  §  637.207  by  adding 
paragraph  (a)(l)(iv)  and  paragraph  (b)  to 
read  as  follows: 
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§  637.207    Quality  assurance  program. 

(a)  *  *  * 
(1)  *  *-  * 

(iv)  In  the  case  of  a  design-build 
project  on  the  National  Highway 
System,  warranties  may  be  used  where 
appropriate.  Warranties  which  are 
limited  in  scope  or  duration  may  be 
supplemented  by  quality  control  and 
verification  seunpling  and  testing. 
Warranty  provisions  shall  generally  be 
for  a  specific  product  or  feature. 
*        *        *        *        * 

(b)  In  the  case  of  a  design-build 
project  funded  under  title  23,  U.S.  Code, 
the  STD's  quality  assurance  program 
should  consider  the  specific  contractual 
needs  of  the  design-build  project.  All 
provisions  of  §  637.207(a)  are  applicable 
to  design-build  projects.  In  addition,  the 
quality  assurance  program  may  include 
the  foUowing: 

(1)  Reliance  on  a  combination  of 
contractual  provisions  and  acceptance 
methods; 

(2)  Reliance  on  quality  control 
sampling  and  testing  as  part  of  the 
acceptance  decision,  provided  that 
adequate  verification  of  the  design- 
builder's  quality  control  sampling  and 
testing  is  performed  to  ensure  that  the 
design-builder  is  providing  the  quality 
of  materials  and  construction  required 
by  the  contract  docilments. 

(3)  Contractual  provisions  which 
require  the  operation  of  the  completed 
facility  for  a  specific  time  period. 

PART  710-f)IGHT-OF-WAY  AND  REAL 
ESTATE 

22.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  Sec.  1307.  Pub.  L.  105-178,  112 
Stat.  107,  at  229  (1998):  23  U.S.C.  101(a).  107. 
108.  111.  114.  133.  142(0.  156.  204.  210,  308. 
315.  317.  and  323;  42  U.S.C.  2000d  et  seq.. 
4633.  4651-4655;  49  CFR  1.48(b)  and  (cc). 
18.31.  and  parts  21  and  24;  23  CFR  1.32. 

23.  Amend  part  710  by  adding 
§  710.313  to  subpart  C  to  read  as 
follows: 

§710.313    Design-build  projects. 

(a)  In  the  case  of  a  design-build 
project,  right-of-way  must  be  acquired 
and  cleared  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 


1970,  as  amended,  and  STD  right-of-way 
procediu-es.  The  proceaures  in  §  710.311 
regarding  responsibility  for  the  review 
and  approval  of  right-of-way  availability 
statements  and  certifications  also  apply 
to  design-build  projects. 

(b)  TTie  decision  to  advance  a  right-of- 
way  segment  to  the  construction  stage 
shall  not  impair  the  safety  or  in  anyway 
be  coercive  in  the  context  of  49  CFR 
24.102(h)  with  respect  to  unacquired  or 
occupied  properties  on  the  same  or 
adjacent  segments  of  project  right-of- 
way. 

(c)  Certain  right-of-way  acquisition 
and  clearance  services  may  be 
incorporated  into  the  design-build 
contract  if  allowed  under  State  law.  The 
contract  may  include  language  that 
provides  that  construction  will  not 
commence  tmtil  all  property  is  acquired 
and  relocations  have  been  completed.  In 
situations  where  large,  multi-year 

'  construction  projects  are  undertaken, 
the  construction  could  be  phased  or 
segmented  to  allow  right-of-way 
activities  to  be  completed  in  phases, 
thereby  allowing  certification  for  each 
section. 

(d)  If  the  STD  elects  to  include  right- 
of-way  services  in  the  design-build 
contract,  the  following  provisions  must 
be  addressed  in  the  request  for 
proposals  document: 

(l)(i)  The  design-builder  must  submit 
written  acquisition  and  relocation 
procedures  to  the  STD  for  approval 
prior  to  commencing  right-of-way 
activities.  These  procedures  should 
contain  a  prioritized  appraisal, 
acquisition,  and  relocation  strategy  as 
well  as  check  points  for  STD  approval, 
such  as  approval  of  just  compensation, 
replacement  housing  payment 
calculations,  replacement  housing 
payment  and  moving  cost  claims, 
appraisals,  administrative  and 
stipulated  settlements  that  exceed 
determined  thresholds  based  on  a  risk 
management  analysis,  etc. 

(ii)  The  written  relocation  plan  must 
provide  reasonable  time  frames  for  the 
orderly  relocation  of  residents  and 
businesses  on  the  project.  It  should  be 
imderstood  that  these  time  frames  will 
be  based  on  best  estimates  of  the  time 
it  will  take  to  acquire  the  right-of-way 
and  relocate  families  in  accordance  with 
certain  legal  requirements  and  time 


ftames  which  may  not  be  violated. 
Accordingly,  the  time  frames  estimated 
for  right-of-way  acquisition  will  not  be 
compressed  in  the  event  other  necessary 
actions  preceding  right-of-way 
acquisition  miss  their  assigned  due 
dates. 

(2)(i)  The  design-builder  must 
establish  a  project  tracking  system  and 
quality  control  system.  This  system 
must  show  the  appraisal,  acquisition 
and  relocation  status  of  all  parcels. 

(ii)  The  quality  control  system  may  be 
administered  by  an  independent 
consultant  with  the  necessary  expertise 
in  appraisal,  acquisition  and  relocation 
policies  and  procedures,  who  can  make 
periodic  reviews  and  reports  to  the 
design-builder  and  the  STD. 

(3)  The  STD  may  consider  the 
establishment  of  a  hold  off  zone  around 
all  occupied  properties  to  ensure 
compliance  with  right-of-way 
procedures  prior  to  starting  construction 
activities  in  affected  areas.  The  limits  of 
this  zone  should  be  established  by  the 
STD  prior  to  the  design-builder  entering 
on  the  property.  There  should  be  no 
construction  related  activity  within  the 
hold  off  zone  until  the  property  is 
vacated.  The  design-builder  must  have 
written  notification  of  vacancy  from  the 
right-of-way  quality  control  consultant 
or  STD  prior  to  entering  the  hold  off 
zone. 

(4)  Adequate  access  shall  be  provided 
to  all  occupied  properties  to  insiue 
emergency  and  personal  vehicle  access. 

(5)  Utility  service  must  be  available  to 
all  occupied  properties  at  all  times  prior 
to  and  until  relocation  is  completed. 

(6)  Open  biUTiing  should  not  occur 
within  305  meters  (1,000  feet)  of  an 
occupied  dwelling. 

(7)  The  STD  will  provide  a  right-of- 
way  project  manager  who  will  serve  as 
the  first  point  of  contact  for  all  right-of- 
way  issues. 

(e)  If  the  STD  elects  to  perform  all 
right-of-way  services  relating  to  the 
design-build  contract,  the  provisions  in 
§  710.311  will  apply.  The  STD  will 
notify  potential  offerors  of  the  status  of 
all  right-of-way  issues  in  the  request  for 
proposal  document. 

(FR  Doc.  01-26234  Filed  10-18-01:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 36,  and  53 
[FAR  Case  2000-608] 
mN  9000-AJ15 

Federal  Acquisition  Regulation;  New 
Consolidated  Form  for  Selection  of 
Architect-Engineer  Contractors 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA),     j 
ACTION:  Proposed  nile.         ' 

SUMMARY:  The  Civilian  Agoicy 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils]  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
replace  SF  254,  Architect-Engineer  and 
Related  Services  Questionnaire,  and  SF 
255,  Architect-Engineer  and  Related 
Services  Questionnaire  for  Specific 
Projects,  with  SF  330,  Architect- 
Engineer  Qualifications.  SF  330  reflects 
current  architect-engineer  practices  in  a 
streamlined  and  updated  form, 
organized  in  data  blocks  that  readily 
support  automation. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
Etecember  18,  2001  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washi^on,  DC  20405.  Submit 
electronic  comments  via  the  Internet  to:  , 
farcase.2000-608@gsa.gov 

Please  submit  comments  only  and  cite 
FAR  case  2000-608  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC.  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Cecelia  L.  Davis, 
Procurement  Analyst,  at  (202)  219- 
0202.  Please  cite  FAR  case  2000-608. 
SUFPt.EMENTARY  INFORMATION: 

A.  Background 

An  interagency  ad  hoc  c»mmittee 
developed  SF  330.  The  ad  hoc 
committee  based  the  development  of  the 
form  on  Federal  Facilities  (FCC)  Council 
Technical  Report  No.  130,  "(Joint 


Federal-industry]  Survey  on  the  Use  of 
SFs  254  and  255  for  Architect-Engineer 
Qualifications,"  1996  (The  Federal 
Facilities  Council  is  an  arm  of  the 
Congressionally  charted  National 
Academy  of  Sciences.)  The  report  states 
that  Federal  agencies  and  the  architect- 
engineer  industry  strongly  endorse 
maintaining  a  structured  format  for 
presenting  architect-engineer 
qualifications.  The  report  also 
concludes  that  the  SFs  254  and  255 
need  improvement. 

Both  Federal  and  industry  architect- 
engineer  practitioners  believe  that  the 
forms  need  streamlining,  as  well  as 
updating  to  facilitate  electronic  usage. 
Hence  the  SFs  254  and  255  have  been 
consolidated  into  SF  330.  The  SF  3.30 
reflects  current  architect-engineer 
practices  in  a  streamlined  and  updated 
form  organized  in  data  blocks  that 
readily  support  automation. 

The  proposed  rule  replaces  SFs  254 
and  255  with  SF  330  and  makes  related 
FAR  revisions  in  1.106,  36.603,  36.702, 
53.236-2  and  53.301-330.  The  proposed 
rule  makes  the  following  changes: 

•  Merges  the  SFs  254  and  255  into  a 
single  streamlined  SF  330. 

•  Expands  essential  information 
about  qualifications  and  experience 
such  as  an  organizational  chart  of  all 
participating  firms  and  key  personnel. 

•  Reflects  current  architect-engineer 
disciplines,  experience  types  and 
technology. 

•  Eliminates  information  of  marginal 
value  such  as  a  list  of  all  offices  of  a 
firm. 

•  Permits  limited  submission  length 
thereby  reducing  costs  for  both  the 
architect-engineer  industry  and  the 
government. 

•  Facilitates  electronic  usage  by 
organizing  the  form  in  data  blocks. 

SF  330,  Part  II,  Block  5.b.  requests 
information  based  on  the  North 
American  Industry  Classification 
System  (NAICS).  Effective  October  1. 
2000,  the  FAR  was  revised  to  convert 
size  standards  and  other  programs  in  the 
FAR  that  are  currently  based  on  the 
Standard  Industrial  Classification  (SIC) 
code  system  to  NAICS  (65  FR  46055). 
The  SF  330  has  been  revised  to  comply 
with  the  aforementioned,  October  1, 
2000,  FAR  revision. 

Pending  public  comment,  this  is  not 
considered  a  significant  regulatory 
action  and,  therefore,  is  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 


B.  Regulatory  Flexibility  Act 

The  Coimcils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  only  replaces  two  standard  forms, 
with  one  consolidated  streamlined 
standard  form.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  We  invite  comments 
from  small  businesses  and  other 
interested  parties.  The  Coimcils  will 
consider  comments  from  small  entities 
concerning  the  affected  FAR  Parts  1,  36, 
and  53  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  2000-608), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  proposed 
rule  contains  information  collection 
requirements.  The  proposed  rule 
replaces  the  current  SF  254,  Architect- 
Engineer  and  Related  Services,  and  the 
current  SF  255,  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project,  Questionnaire,  with  a 
new  SF  330,  Architect-Engineer 
Qualifications.  The  current  SF  254 
approved  information  collection 
requirement  states  that  it  takes  1  hour  to 
complete;  and  the  current  SF  255 
approved  information  collection 
requirement  states  that  it  takes  1.2  hours 
to  complete.  Experience  has  shown  that 
these  hours  are  substantially 
underestimated.  The  SF  330,  Architect- 
Engineer  Qualifications,  has  been 
developed  by  an  interagency  ad  hoc 
committee,  based  on  Federal  Facilities 
(FCC)  Council  Technical  Report  No. 
130,  "[Joint  Federal-industry]  Survey  on 
the  Use  of  SFs  254  and  255  for 
Architect-Engineer  Qualifications," 
1996.  Accordingly,  the  FAR  Secretariat 
has  submitted  a  request  for  approval  of 
a  new  information  collection 
requirement  concerning  OMB  control 
number  9000-OOXX,  New  Consolidated 
Form  for  Selection  of  Architect-Engineer 
Contractors,  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  29  hours  (25  hours  for  Part  1 
and  4  hours  for  Part  2)  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
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reviewing  the  collection  of  information. 
Because  of  the  tailoring  required  by  the 
form  for  each  project  submittal,  there 
are  virtually  no  savings  in  burden  hours 
by  repeat  submittals. 

The  annual  reporting  burden  is 
estimated  as  follows: 

Respondents:  5000. 

Responses  per  respondent:  4. 

Total  annual  responses:  20,000. 

Preparation  hours  per  response:  29. 

Total  response  burden  hours:  580,000. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Submit  comments,  including 
suggestions  for  reducing  this  burden, 
not  later  than  December  18,  2001  to: 
FAR  Desk  Officer,  OMB,  Room  10102, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  will  have  practical  utility;  whether 
our  estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  Number  9O0O-00XX,  FAR 
Case  2000-608  New  Consolidated  Form 
for  Selection  of  Architect-Engineer 
Contractors,  in  all  correspondence. 

List  of  Subjects  in  48  CFR  Parts  1,  36. 
and  53 

Government  procurement. 

Dated:  October  11.  2001. 
Al  Malera, 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
propose  to  amend  48  CFR  parts  1,  36, 
and  53  as  set  forth  below: 


1.  The  authority  citation  for  48  CFR 
parts  1,  36,  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106    [AnwndwJ] 

2.  Amend  Section  1.106  in  the  table 
following  the  introductory  text  by 
removing  from  the  column  "FAR 
segment"  the  entries  "SF  254"  and  "SF 
255"  and  their  corresponding  OMB 
Control  Numbers;  and  by  adding,  in 
sequential  order,  to  the  FAR  segment 
column  "SF  330"  and  the  corresponding 
OMB  Control  Number  "9000-OOXX". 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

3.  Amend  Section  36.603  by — 

a.  Revising  paragraph  (b)  and  the 
introductory  text  of  paragraph  (c); 

b.  Removing  from  paragraph  (d) 
introductory  text  "shall"  and  adding 
"must"  in  its  place; 

c.  Removing  from  paragraph  (d)(1) 
"SF  254"  and  adding  "SF  330,  Part  11" 
in  its  place;  and 

d.  Removing  from  paragraph  {d)(2) 
"SF's  254  and  255"  and  inserting  "SF 
330"  in  its  place. 

The  revised  text  reads  as  follows: 

36.603    Collecting  data  on  and  appraising 
finns'  qualifications. 

***** 

(b)  Qualifications  data.  To  be 
considered  for  architect -engineer 
contracts,  a  firm  must  file  with  the 
appropriate  office  or  board  the  Standard 
Form  330,  "Architect-Engineer 
Qualifications",  Part  II,  and  when 
applicable,  SF  330,  Part  I. 

(c)  Data  files  and  the  classification  of 
firms.  Under  the  direction  of  the  parent 
agency,  offices  or  permanent  evaluation 
boards  must  maintain  an  architect- 
engineer  qualifications  data  file.  These 
offices  or  boards  must  review  the  SF  330 
filed,  and  must  classify  each  firm  with 
respect  to — 
***** 

4.  Amend  Section  36.702  by  revising 
paragraph  (b)  to  read  as  follows: 


36.702    Forms  for  use  in  contracting  for 
architsct-enginear  services. 

***** 

(b)  The  SF  330,  Architect-Engineer 
Qualifications,  shall  be  used  to  evaluate 
firms  before  awarding  a  contract  for 
architect-engineer  services: 

(1)  Use  the  SF  330.  Part  I— Contract- 
Specific  Qualifications,  to  obtain 
information  from  an  architect-engineer 
firm  about  its  qualifications  for  a 
specific  contract  when  the  contract 
amount  is  expected  to  exceed  the 
simplified  acquisition  threshold.  Pari  1 
may  be  used  when  the  contract  amount 
is  expected  to  be  at  or  below  the 
simplified  acquisition  threshold,  if  the 
contracting  officer  determines  that  its 
use  is  appropriate. 

(2)  Use  the  SF  330,  Part  II— General 
Qualifications,  to  obtain  information 
bom  an  architect-engineer  firm  about  its 
general  professional  qualifications. 


PART  53-FORMS 

5.  Amend  Section  53.236-2  by 
revising  the  section  heading  and 
paragraph  (b);  and  by  removing 
paragraph  (c)  and  redesignating 
paragraph  (d)  as  (c).  The  revised  text 
reads  as  follows:  ^ 

53.236-2    Architect-engineer  services  (SFs 
252, 330,  and  1421). 


(b)  SF330  (xx/01),  Architect-Engineer 
Qualifications.  SF  330  is  prescribed  for 
use  in  obtaining  information  from 
architect-engineer  firms  regarding  their 
professional  qualifications,  as  sp>ecifled 
in  36.702(b)(1)  and  (2). 


53.301-254  and  53.301-255    [Removed] 

5.  Sections  53.301-254  and  53.301- 
255  are  removed. 

53.301-330    [Added] 

6.  Section  53.301-330  is  added  as 
follows: 

53.301-330    Architect-Engineer 
Qualifications. 
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PURPOSE 


Federal  agenciei  use  this  form  to  obtain  information  from 
ardiitect-engineer  (A-E)  finns  about  their  professional 
quaificationi.  Federal  agencies  select  firms  for  A-E 
contracts  on  the  basis  of  professional  quaKfications  as 
required  by  the  Brootu  A-E  Act  (40  U.S.C.  541-544)  and  Part 
36  of  the  Federal  Acquisition  Regulation  (FAR). 

TYw  Brooks  A-E  Act  requires  the  public  announcement  of 
requirements  for  A-E  services  (with  some  exceptions 
provided  by  ether  statutes),  and  the  selection  and  interviews 
with  at  least  three  of  the  most  highly  quaif  ied  firms  based  on 
danonstrated  competence  and  professional  qualifications 
acconing  to  specific  criteria  published  in  the  announcement. 
The  Act  then  requires  the  negotiation  of  a  contract  with  the 
most  highly  quaified  firm  at  a  fair  and  reasonable  price. 

The  information  used  to  evaluate  firms  is  from  this  form  and 
other  sources;  it  includes  performance  evaluations,  any 
additonal  data  requested  by  the  agency,  and  interviews  with 
ttw  most  highly  qualified  firms  and  their  references. 

GBUBUU.  MSTRUCTIONS 

Part  I  presents  the  qualifications  for  a  specific  contract. 

Part  H  presents  the  general  qualifications  of  a  firm  or  a 
specific  branch  office  of  a  firm.  Part  II  has  two  uses: 

1.  An  A-E  firm  may  submit  Part  H  to  the  appropriate 
central,  regional  or  local  office  of  each  Federal  agefK:y  to  be 
kept  on  file.  A  public  arvxxjncement  is  not  required  for 
certain  contracts,  and  agervies  may  use  Part  H  as  a  basis  for 
selecting  at  least  ttvee  of  the  most  highly  qualified  firms  for 
discussions  prior  to  requesting  submission  of  Part  I.  Firms 
are  encouraged  to  update  Part  N  on  file  with  agency  offices, 
as  appropriate,  according  to  FAR  Part  36.  If  a  fimi  has 
branch  offices,  submit  a  separate  Part  H  for  each  branch 
office  seeking  work. 


2.  Prepare  a  separate  Part  H  for  each  firm  that  will  be  part 
of  the  team  proposed  for  a  specific  contract  and  submitted 
with  Part  I.  If  a  firm  has  branch  offices,  submit  a  separate 
Part  N  for  each  branch  office  ttiat  is  part  of  the  team. 

MOIVKHIAL  AGBUCY  MSTRUCTIONS 

Individual  agencies  may  supplement  these  instructioru.    For 
example,  they  may  limit  the  number  of  protects  or  number  of 


DRAFT 


submitted  in  Part  I  in  response  to  a  public 
announcement  for  a  particular  project.  CarefuNy  comply  with 
any  agency  instrxictions  wtwn  preparing  and  submitting  this 
form.  Be  as  concise  as  possible  and  provide  only  the 
infonnation  requested  by  the  agency. 

DEFMfTIONS 

Af cNtect  Zit^mm  Senrlcoa:  Defined  in  FAR  2. 101. 

BrMchOfHM:  A  geographicaly  distinct  place  of  business  or 
subsidiary  offwe  of  a  firm  that  is  part  of  the  proposed  team. 

Disdpin*:  Primary  technical  capabilities  of  key  personnel,  as 
evidenced  by  scademw  degree,  professional  registration, 
certifwation.  and/or  extensive  experierKe. 

Fbm:  Defined  in  FAR  36.102. 

Key  Personnel;  hidividuals  who  will  have  major  contract 
responsibilities  and/or  provide  unusual  or  unique  expertise. 

SPECIFIC  MSTRUCTIONS 

Part  I  •  Contract-Specific  Oualfications: 

i.  and  2.  Page  Number  and  Total  Pages.  Number  each 
page  of  Part  I  sequentiaMy,  including  any  additional  sheets, 
and  indicate  the  total  number  of  pages  on  each  page. 

Section  A.  Contract  Information. 

3.  and  4.  Title  and  Location.  Enter  the  title  and  k>cation 
of  the  contract  for  whwh  ttiis  form  is  being  submitted, 
exactly  as  shown  in  the  public  announcement  or  agency 
request. 

5.  Public  Notice  Date.     Enter  the  posted  date  of  the 
agency's    notice    on    FedSizOpps,    other    form    of    puMk: 
announcement  or  agerK^y  request  for  this  contract. 

6.  Solicitation  or  Project  Number.     Enter  the  agency's 
solicitation   number   and/or   project   number,   if   appKcable, 
exactly  as  shown  in  the  public  announcement  or  agerKy 
request  for  tftis  contract. 

Section  B.    Architect-Engineer  Point  of  Contact 

7-1 1 .     Name.  Tide.  Telephone  Number,  Fax  (Facsimile) 
Number    and    E-mail    (Bectrorac    MaiQ  Address.    Provide 
information  for  a  representative  of  the  prime  contractor  or 
joint  venture  that  the  agency  can  contact  for  additional 
information. 
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SectkNiC.   Proposed  Team 


12-14.  Firm  Name.  Address,  and  Role  in  This  Contract 
Indwate  the  contractual  relatkxiship  {pnme  contractor,  joint 
venture  partner  or  subcontractor)  and  provkle  the  name,  ful 
mailing  address,  and  role  of  each  firm  tttat  wiN  be  involved  in 
performance  of  this  contract.  If  a  firm  has  branch  offwes, 
indwate  each  indivkJual  branch  offwe  that  wM  be  part  of  the 
team.  TTie  named  subcontractore  and  outside  associates  or 
consultants  must  be  used,  and  any  cftange  must  be  approved 
by  the  contracting  officer.  (See  FAR  Part  52  Clause 
'StAcontractors  and  Outskte  Associates  and  Consultants 
(Architect-Engineer  Services)*.)  Attach  an  additk)nal  sheet  in 
the  same  format  as  Sectmn  C  if  needed. 

Section    D.   Organiutional    Chart   of    Firms   and   Key 
Personnel 

On  a  separate  sheet  inserted  after  Section  C,  present  an 
organizational  ftowchart  showing  each  finn  (and  each  branch 
offKe.  if  appropriate)  listed  in  Section  C.  and  the  names  and 
roles  of  aN  key  personnel  listed  in  Section  E 


Section  E 
Contract 


Resumes  of  Key  Personnel  Proposed  for  This 


Complete  this   section  for  each  key   person  who  wiN 
participate  in  this  contract.  Group  by  firm,  with  personnel  of 
the  prime  comracior  or  joint  venture  partner  firms  first.  The 
foNowing  btocks  must  be  completed  for  each  resume: 

15.  Name.    Self-explartatory. 

16.  Role  in  This  Contract  Setf-explanatory. 

17.  Years  Experience.     Total     years     of     relevant 
experience  (btock  17a).  and  years  of  relevant  experience  with 
this  firm,  but  not  necessarily  the  same  branch  office  Wtock 
17b). 

18.  and  19.    Firm  Name  and  Fwm  Location.  Name,  city 
and  state  of  the  firm  where  tfte  person  currently  works, 
which  must  coirespohd  with  one  of  the  finns  (or  branch 
office  of  a  firm,  tf  appropriate)  isted  in  Section  C. 

20.  Educatkm.    Provide  information  on  the  Mghest  rel- 
evant academic  degree(s)  received,    indicate  the  area(s)  of 
emphasis  for  each  degree  under  SpectaKzation  (block  20d).  H 
the  person  has  more  than  two  relevant  degrees,  stww  in 
Other  Professional  Quaiifwations  (bk>ck  22). 

21.  Current  Professional  Registration.  Provkte  information 
on  current  relevant  professional  registretion<s)  in  a  State  or 
possession  of  the  United  States,  Puerto  Rico,  or  the  District 
of  Cokjmbia  according  to  FAR  Part  36.  Ntiw  person  has 
more  than  two  relevant  professional  registretions.  show  in 
Other  Professkxtal  Qualifk»tions  (bk>ck  22). 


22.  Other  Professional  Quafifwations.  Provide  infonnation 
on  any  other  professwnal  quaKfKatkms  relating  to  this 
contract  such  as  education,  professionat  registration. 
pt*«cations.  organizational  memberships,  certifications, 
training,  awards,  security  clearance,  and  foreign  language 

23.  Relevant  ftojects.  Provide  information  on  up  to  five 
projects  in  which  the  person  had  a  significant  role  that 
demonstrates  the  person's  capabiity  relevant  to  tm/tis 
proposed  rale  in  this  contract.  These  prajectt  do  rot 
necessarily  have  to  be  any  of  the  projects  presented  in 
Sectkm  F  for  the  project  team  if  the  person  was  not  involved 
in  any  of  those  projects  or  the  person  wortwd  on  other 
projects  that  were  more  relevant  than  the  team  projects  in 
Sectkxi  F.  If  any  of  the  professnrtal  servk^es  or  constructwn 
projects  are  not  complete,  leave  Year  Completed  (bkwk  (3)) 
blank  and  indk»te  the  status  in  Dascription  (bkxA  (4)).  Ortfy 
attach  photographs  if  requested  by  the  agency. 

Section  F.  Example  Projects  Whwh  Best  Mustrate  Proposed 
Team's  Qualificatwns  for  This  Contract 

Select  projects  where  multiple  team  members  worked 
together,  tf  possible,  that  demonstiale  the  team's  capabiity 
to  perform  work  simaar  to  tttat  requirad  for  this  contract 
Complete  one  Section  F  for  each  project, 
projects,    unless    othenvise    specified    by    the 
Complete  the  f olowing  btocks  for  each  project: 

24.  Title.  Title  of  project  or  contract 

25.  Location.  SeM-exptanatory. 

26.  Project  Owner.     Project  owner  or  user,  such  as  a 
government    agency    or    instalation.    an    instiluUun,    a 
corporation  or  private  indivMual. 

27.  Project  Owner's  Point  of  Contact  Provide  information 
wboM  a  person  associated  with  the  project  owner  or  the 
organization  whtoh  contracted  for  the  professional  services, 
who  is  very  familiar  with  the  project  and  the  firm's  (or  firms') 
performance. 

28.  Brief  Description  of  Ptaject  and  Relevance  to  This 
Contract.    Indicate  scope,  size,  cost  principal  elementt  and 
special  features  of  the  project.  Discuss  the  relevance  of  the 
example  project  to  this  contract.  Only  attach  photographs  if 
requested  by  ttw  agency. 

29.  and  30.  Ptofesstonal  Servk:es  and  Constniction.  Enter 
the  year  completed  and  cost  of  the  professional  sen^ices 
(such  as  pianning.  engineering  study,  design,  or  surveyirHi), 
and/or  the  year  completed  and  cost  of  constiuction.  if 
applicable.  N  any  of  the  professionsi  servwes  or  the 
constniction  projects  are  not  complete,  leave  Year  Completed 
(btock  29a  or  30a)  blank  and  indwate  the  status  in  Brief 
Description  (btock  28). 
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31.  Finns  ffom  Section  C  Involved  vvith  This  Proiect. 
bMicate  wWch  firms  (or  branch  offices,  if  appropriate!  on  the 
proiect  team  were  involved  in  the  example  project,  and  their 
roles.  List  in  the  same  order  as  in  Section  C. 

32.  Awards.    Describe  any  awards  the  protect  received 
from   0ovemmental    agerKies    or    industry   or   professional 
oroanizatiorts.    Only  attach  the  awards  if  requested  by  the 


33.  Additional  Project  Information.     Enter  specific  data 
requested  by  the  aeerK:y  for  each  example  project.   See  the 
Commerce  Business  Daily  or  other  types  of  anrKHjiKemerrts. 

Section  6.   Key  Personnel  Participation  in  Example  Projectt 

This  matrn  is  intended  to  graphically  depict  which  key 
personnel  identified  in  Section  E  worked  on  the  example 
projects  listed  in  Section  F.  Complete  the  foNowing  blocks 
(see  example  belowl. 

34.  and  35.    Names  of  Key  Personnel  and  Role  in  This 
Contract.  List  ttw  names  of  the  key  persorwiel  and  ttteir 
proposed  roles  in  this  contract  in  the  same  order  as  tfiey 
appear  in  Section  E. 

36.   Example  Projects  Listed  in  Section  F.  In  the  column 
under  each  project  key  number  (see  bkick  37)  and  for  each 
key  person,  insert  a  *  1  *  if  ttie  person  was  involved  in  any 


role  with  the  project  or  a  '2*  if  the  person  performed  in  ttte 
same  or  simlar  role  as  proposed  for  this  contract  Attach  an 
additional  Section  G  sheet  if  needed. 

37.   Example  Projects  Key.    List  the  titles  of  the  example 
projects  in  the  same  order  as  they  appear  in  Section  F. 

Section  H.      AddKional  Information 

38.  Use  this  section  to  provide  information  specificallY 
requested  by  the  agency  or  to  address  selection  criteria 
wtiich  are  not  covered  by  the  information  provided  in 
Sections  A-G.  Typical  information  which  may  be  required  in 
this  section  includes:  computer-aided  design  capabilities, 
metric  design  experience,  quality  management  procedures, 
special  contract  capabilities,  specialized  equipment,  security 
deararx^es,  capadty  to  perform  this  comract  in  the  required 
time  penod,  knowledge  of  tfie  project  kx»lity  and  tocal 
regulations,  and  contract  awards  by  Federal  agencies. 

Section  I.     Authorized  Representative 

39.  and  40.  Signature  of  Authorized  Representative  and 
Date.  An  authorized  representative  of  a  joint  venture  or  ttw 
prime  contractor  must  sign  and  date  the  completed  form. 
Signing  attests  that  the  information  provided  is  current  and 
factual,  and  ttut  all  firms  on  the  proposed  team  agree  to 
work  on  the  project.  Joint  ventures  selected  for  negotiations 
must  make  available  a  statement  of  participation  by  a 
principal  of  each  member  of  the  joint  vemure. 


SAMPLE  ENTRIES  FOR  SECTION  Q  (MATRIX) 


34.  NAMES  OF  KEY 

PBtsorma 

(From  Section  E. 
BtocklSI 


Jane  A.   Sidth 


Joseph  B.  Willians 


Tara  C.    Donovan 


35.  ROLE  m  THIS 

CONTRACT 

(From  Section  E,  Bkx:k  16) 


Chief  Architect 


Chief  Mech.  Engineer 


Chief  Elec.  Engineer 


36.  EXAMPLE  PROJECTS  USTED  M  SECTION  F 

(FiN  in  'Example  Projects  Key'  section  betow  first,  before  completing 

table.  Place '1*  under  project  key  number  for  project  participation  in 

any  role;  Place  *2*  under  project  key  number  for  participation  In 

same  or  similar  role.) 


1 


8 


10 


Evan  D.    S 


CADD  Technician 


37.  EXAMPLE  PROJECTS  KEY 


NO. 


TTTLE  OF  EXAMPLE  PROJECT  (FROM  SEOION  F) 


NO. 


TITLE  OF  EXAMPLE  PROJECT  (FROM  SECTION  F) 


Federal  Courthouse,  Denver,  CO 


XYZ  Corporation  Headquarters, 
Boston.  MA 


Justin  J.  Wilson  Federal  Building, 
lUton  Rouge.  lA 


Founder^^JJusejm^jewgor^^^ 
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41.  and  42.  Name  and  Title  of  Authorized  Representative. 
Provide  this  information  for  the  authorized  representative 
wtw  signed  ttie  form. 


PartH-GananI 


See  the  'GananI  Instructions'  on  page  1  for  firms  with 
branch  offices.  If  a  firm  has  brarxrh  offices,  prepare  Part  N 
for  the  specific  branch  off  we  seeking  work. 

1.  Solicitation  Number.    If  Part  H  is  submitted  for  a 
specific  contract  irtsert  the  agency's  soficitation  number 
and/or  project  number,  if  applicable,  exactly  as  shovMi  in  the 
public  arvwunoement  or  agency  request 

2a-2f .  Fwm   (or   Branch   Off k»)    Name   and   Address. 

Self-explanatory. 

3.  Year  Estabfished.    Enter  the  year  the  firm  (or  branch 
offwe,   if  appropriate)  was  established  under  the  current 


4.  DUNS  Number.    Insert  the  Data  Universal  Numbering 
System  number  issued  by  Dun  and  Bradstreet  k^formation 
Services.    See  FAR  Part  4.    No  DUNS  number  is  required  if 
the  firm  has  not  been  issued  one. 

5.  Ownership. 

a.  Type.  Enter  the  type  of  ownership  or  legal  structure 
of  ttte  firm  (sole  proprietor,  partnership,  corporation,  joint 
venture,  etc.). 

b.  Small  Business  Status.  Refer  to  the  North 
American  Industry  Classification  System  (NAKDS)  code  in  the 
public  artnouncement  and  indicate  if  the  firm  is  a  smaN 
business  accordmg  to  the  currerrt  size  staivJard  for  that 
NAICS  code  (for  example.  Engineering  Services  (part  of 
NAKS  541330),  Architectural  Services  (NAICS  541310), 
Surveying  and  Mapping  Services  (NAICS  541370)).  The 
smaN  business  categories  and  the  description  of  the  NAICS 
codes  appear  in  FAR  Part  19.  Contact  the  requesting  agency 
for  any  questions. 

6a-6d.    Point  of  Contact.    Provide  this  information  for  a 
representative  of  the  firm  that  the  agerK:y  can  contact  for 
additional     information.     The     representative     must     be 
empowered  to  speak  on  contractual  and  policy  matters. 

7.  Nante  of  Firm.  Enter  ttte  nanoe  of  the  firm  if  Part  H  is 
prepared  for  a  branch  office. 

8a-8c.    Former  Firm  Names.    Irxlicate  any  ottter  previous 
names  for  the  firm  (or  branch  office)  during  the  last  six  years. 


Insert  the  year  that  this  corporate  name  change  was 
effective  and  the  associated  DUNS  Number.  This  information 
is  used  to  review  past  performance  on  Federal  contracu. 

9.  Employees  by  Disdpfine.  N  Part  H  is  prepared  for  a 
firm  (irtckjdmg  ai  branch  offices),  enter  the  number  of 
emptoyees  by  discipline  in  Col.  c(1).  If  Part  I  is  prepared  for 
a  brarwh  office,  enter  ttw  number  of  err^jloyees  by  diadplirw 
in  Col.  c(2)  and  for  the  firm  in  Col.  c(1).  Use  ttw  relevwt 
disciplines  and  associated  function  codes  shown  at  tha  end 
of  these  irwtructiorw,  and  list  in  the  same  nunrwrical  order. 
After  the  istad  diacipines,  write  in  any  additional  dwc^ines 
artd  leave  the  function  code  btarric  Each  parson  can  be 
counted  only  once  according  to  his/her  prirrwry  functiorv 

10.  Profite  of  Finn's  Experience  and  Annual  Average 
Revenue  for  Last  5  Years.  Complete  this  bk>ck  for  the  firm 
or  branch  office  for  wtiich  this  Part  N  is  prepared.  Enter  the 
experience  categories  which  most  accurately  reflect  the 
firm's  technical  capabilities  and  project  experienoe.  Use  the 
relevant  experience  categories  and  associated  profle  codes 
shown  at  the  end  of  ttwse  instructions,  and  list  in  the  same 
numerical  order.  After  ttw  listed  experierx:e  categories,  write 
in  any  additional  relevant  project  experierx^es  and  leave  the 
profile  code  blank.  For  each  type  of  experience,  enter  the 
appropriate  revenue  index  number  to  reflect  the  professional 
services  revenues  received  annualy  (averaged  over  the  last  5 
years)  by  the  firm  for  performing  that  type  of  work.  A 
partioiar  project  may  be  identified  with  one  experience 
category  or  it  may  be  broken  into  comporwms,  as  best 
reflects  the  capabilities  and  types  of  work  performed  by  the 
firm.  However,  do  not  double  coum  ttw  revenues  received 
on  a  particular  project. 

11.  Annual  Average  f^fessional  Services  Revenues  of 
Firm  for  Last  3  Years.  Complete  this  btock  for  the  firm  or 
branch  office  for  which  this  Part  N  is  prepared.  Enter  the 
appropriate  revenue  index  numbers  to  reflect  the  prof  essiorwl 
services  revenues  received  annuaMy  (averaged  over  the  last  3 
years)  by  the  firm  or  branch  office.  Indicate  Federal  work 
(performed  dvectly  for  ttw  Federal  Government,  either  as  the 
prime  contractor  or  subcontractor),  non-Federal  work  (al 
other  domestic  and  foreign  work,  inckiding  Federally-assisted 
projects),  and  the  total.  H  the  firm  has  been  in  existence  for 
less  tftan  3  years,  see  FAR  Subpart  19.1  'Annual  Receiptt*. 

12.  Auttxirized  Representative.     An  authorized  repre- 
sentative of  the  firm  or  branch  office  must  sign  arxl  date  ttw 
completed   form.      Signing   attests   that  the   information 
provided  is  current  arxl  factual.  Provide  the  name  and  title  of 
the  authorized  representative  wtw  signed  the  form. 
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List  of  Disciplines  (Function  Codes) 


te 

Owcfiption 

01 

Administrative 

02 

Architects 

03 

Biologists 

04 

CAOO  Technicians 

OS 

Cartographers 

06 

Chemists 

07 

Construction  Inspectors 

08 

Construction  Managers 

09 

Draftspersons 

10 

Ecologists 

11 

Economists 

Engineers: 

12 

Acoustical 

13 

Aeronautical 

14 

Chemical 

15 

CivH 

16 

Communicatiom 

17 

Corrosion 

18 

Cost  (Estimators) 

19 

Bectrical/Electronic 

20 

Environmental 

21 

Fire  Protection 

22 

Forensic 

23 

Foundation/Geotechnical 

24 

Industrial 

25 

Information  Systems    , 

26 

Materials 

27 

Mechanical 

28 

Mining 

29 

Safety/Occupational  Health 

30 

Soils 

31 

Specifications 

32 

Structural 

33 

■  Transportation 

34 

Value 

35 

Environmental  Scientists 

36 

Geodetic  Surveyors 

37 

Geologists 

38 

Geospacial  Information  Systems 

39 

Technicians/Analysts 

40 

Health  Facility  Banners 

41 

Hydrologists 

42 

Industrial  Hygienists 

43 

Interior  Designers 

44 

Landscape  Architects 

45 

Ocearx>graphers 

46 

Planners:  LM>an/Regional 

47 

Protect  Managers 

48 

Risk  Assessors 

49 

Schedulers 

50 

Security  Specialists 

51 

Topographic  Surveyors 

52 

Toxicoiogists 
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List  of  ExperierHse  Categories  (Profile  Codes) 


Coda  Descriptiaii 

A01  Acoustics,  Noise  Abatement 

A02  Aerial  Photogrammetry 

A03  Agricultural  Development;  Grain  Storage; 

Farm  Mechanization 
A04  Air  PoNution  Control 

AOS  Airports;  Navaids;  Airport  Lighting; 

Aircraft  Fueling;  Paving 
A06  Airports;  Terminals  and  Hangars;  Freight 

Handling 
A07  Arctic  Facilities 

AOS  Animal  Facilities 

A09  Asbestos  Abatement 

A10  Auditoriurrts  &  Theaters 

A1 1  Automation;  Controls;  Instrumentation 

B01  Barracks;  Dormitories 

B02         Bridges 

C01  Cemeteries  (Planning  i  fiekxation/ 

C02  Chemical  Processing  &  Storage 

C03  ChiM  Care/Development  Facilities 

C04  Churches;  Chapels 

C05  Coastal  Engirteering 

C06         Codes;  Standards;  Ordinances 

C07  CokJ  Storage;  ftefrigeration  and 

Fast  Freeze 
COB  Commercial  BuiMing  flow  rise); 

Shopping  Cerrters 
COS  Community  FaciNties 

CIO  Communications  Systems;  TV;  Microwave 

C1 1  Computer  Facilities;  Computer  Service 

C12  Conservation  and  Resource 

Management 
CI  3         Construction  Management 
C14  Construction  Surveying 

C 1 5         Corrosion  Control;  Cattwdic  Protection; 

Bectrolysis 
CI 6  Cost  Engineering  arKl  Analysis;  Para- 

metric Costing;  Forecasting;  ! 

Risk  Analysis;  Life  Cyde 

Costing 
CI  7  Cryogenic  Facilities 


E06 


Energy  Conservation;  New  Energy 
Sources 


D01 
D02 
D03 
D04 
DOS 
DOS 

E01 

eo2 

E03 
E04 
EOS 

Dams  (Concrete;  Arch/ 

Dams  (Earth;  Rocki;  Dikes;  Levees 

Desalinization  (Process  A  FacXtiest 

Design-BuiM 

Dining  HaNs;  Clubs;  Restaurants 

Dfedgmg  Studies  and  Design 

Investigations 
Educational  Facilities;  Classrooms 
Electrical  Studies  and  Design 

Etevators;  Escalators;  People-Movers 

HOI 

H02 

H03 

H04 

HOS 
H06 
H07 
HOS 
H09 
H10 
H11 

H12 
H13 

101 

102 

103 
104 
105 

J01 

L01 
L02 
L03 
L04 


E07 
EOS 

£09 
E10 

F01 
F02 
F03 
F04 
F05 
F06 

G01 
G02 

G03 
G04 

G05 

Engineering  Economics 
Environmental  Impact  Studtes, 
Assessmenu  or  Statements 

Environmental  Testing  and  Analysis 

FaNout  Shelters;  Blast-Resistant  Design 
Field  Houses;  Gyms;  Stadiums 
Fire  Protection 
Fisheries;  Fish  ladders 

rorensic  cngmeerwig 
Forestry  ft  Fuiest  products 

GaNeries 

Garages;  Vehicle  Maintenance  Facilities; 

PMking  Decks 
Gas  Systems  (Propane;  Natural,  Etc.) 

vetopment/Ar^alysis 
Graphic  Design 

Harbors;  Jetties;  Piers.  Ship 

Termirwl   Facilities 
Hazardous  Materials  Handkng  and 

Storage 
Hazardous,  Toxic,  Radioactive 

Waste  Rerrtediation 
Heating;  Ventilating;  Air 

CorKMioning 
Health  Systems  Planning 
Highrise;  Air-Rights-Type  BuiMings 
Highways;  Streets;   Parking  Lou 
Historical  Preservation 
Hospital  ft  Medical  Facilities 
Hotels;  Motels 
Housing  (Hesk/antial.  Multi-Fam0y; 

Apartments;  CondomMumsl 
Hydraulics  ft  Rnewnatics 
Hydrographic  Surveying 

Industrial  Buildings;  Manufacturing 

Plams 
Industrial  A'ocesses;  Quality 

Control 
Industrial  Waste  Treatment 
Interior  Design;  Space  Planning 
Irrigation;  Drairwge 

Judicial  and  Courtroom  Facilities 

Laboratories 

Land  Boundary  Surveying 

Landscape  Architecture 

Libraries 
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List  of  Experience  Categories  (Profile  Codes) 


Cod* 
LOS 

U)6 

M01 

M02 
M03 

M04 

M06 

M07 


NOI 

N02 

001 
002 
003 

P01 
P02 

TO3 

F0« 

P05 
P06 

m 


K9 

P10 
P11 

P12 

M>1 

W)2 

W3 
R04 

K)6 


Ughtino  (Interior;  Oisptay;  Theater. 

Etc.> 
Lighting  (Exteriors;  Streets; 

Memorials;  Athletic  Fields.  Etc.) 

Materials  Handling  Systems; 

Conveyors;  Sorters 
MetaMurgy 
Microdimatology;  Tropical 


Miitary  Design  Standards 
Mining  ft  Mineralogy 
Missile  Facilities  (Silos;  Fuels; 

Transport) 
Modular  Systems  Design; 

Pre-Fabricated  Structures  or 

Components 
Museums 

Naval  Architecture;  Off-Shore 

Platforms 
Nuclear  Facilities;  Nuclear  Shielding 

Office  Buildings;  Mustrial  Parks 
Oceanographic  Ertgineering 
Ordnance;  Munitions;  Special 
Weapons 

Petroleum  Exploration;  Refining 
Petroleum  and  Fuel  (Storage  and 

DistritMJtion) 
Pipelines  (Cross-Country  -  Liquid  & 

Gas) 
Planning  (Community,  Regional, 

Areawid*  and  State) 
Planning  (Site.  InstaHation,  and  Proiect) 
Plumbing  &  Piping  Design 
Prisorts  ft  Correctional  Facilities 
^oduct.  Machine  Equipment  Design 
Pneumatic  Stnx:tures,  Air-Support 

Buildings 
Postal  Facilities 
Power  Generation.  Transmission. 

Distribution 
Public  Safety  Fadiities 

Radar;  Sonar;  Radio  ft  Radar 

Telescopes 
Radio  Frequency  Systems  ft 

ShieUings 
Rairoad;  Rapid  Transit 
Recreation  Facilities  (Parks. 

Marinas.   Etc.) 
Refrigeration  Plants/Systems 


Code 

R06       RetttbiKtation  (Buildings;  Structures; 

Fadities) 
NO?       Research  FadKties 
R08       Resources  Recovery; 
R09       Recycling  fVsk  Analysis 
RIO       Rivers;  Canals;  Waterways;  Flood 

Control 
R11       Roofing 

501  Safety  Engineering;  Accident 

Studies;  OSHA  Studies 

502  Security  Systems;  Intruder  ft  Smoke 

Detection 
SOS       Seismic  Designs  ft  Studies 

504  Sewage  Colection,  Treatment  and 

Disposal 

505  Soils  ft  Geotogic  Studies; 

Fourxlalions 

506  Solar  Energy  Systems 

507  Solid  Wastes;  kwineration;  LandfiM 
SOS       Special  Environments;  Clean  Rooms. 

Etc. 
SOS       Structural  Design;  Special 
Structures 

510  Surveying;  Platting;  Mapping;  Fk>od 

Plain    Studies 

51 1  Sustainable  Design 
SI  2       Swimming  Pools 

SI  3       Storm  Water  Handling  ft  Facilities 

T01        Telephone  Systems  (Rural;  Mobih; 

kttwon.  Etc  J 
T02       Testing  ft  Inspection  Services 
T03       Traffic  ft  Transportation  Engineering 
T04       Topographic  Mapping 
TOS       Towers  (SetfSupporting  ft  Guyed 

Systems! 
T06       Tunnels  ft  Subways 

U01       Unexpkxled  Ordinance  Remediation 
U02       Urt>an  f^enewals;  Community 

Development 
U03       Utilities 

V01       Vakie  Analysis;  LHe<:ycle  Costing 

W01       Warehouses  ft  Depots 
W02       Water  Resources;  Hydrotogy; 

Ground  Water 
W03       Water  Supply;  Treatment  and 

Distribution 
W04       Wind  Tunnels;  Research/Testing 

Facilities  Design 

Z01        Zoning;  Land  Use  Studies 
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ARCHITECT  •  ENGINEER  QUAURCATIONS 


TTanoBSS 


2.  TOTAL  PAOCS 


PART  I  •  CONTRACT-SPGCnC  QUAUFlCATlONS 


S-TniE 


A.  CONTRACT  MFORMATION 


6.  PUBUC  NOTICE  DATE 


.  LOCATION  ffitraatf 


S.  SOUOTATKIN  OA  mOSCT 


B.  ARCHIIfcCT-BIQBiaR  POMT  OF  CONTACT 

7.  NAME 

S.TTaE 

•.  TELEPHONE  NUMBER 

10.  FAX  NUMBER 

I1.E-MAS.A00ICSS 

C.  PROPOSED  TEAM 
(Oimptete  this  sectkin  for  the  prime  contrector  and  eM  other  flmu  proposed  H>r  this  contact.  If  a  Urn  has  brartch  oMcas.  complef 

this  sectiort  for  the  particular  branch  officelsl  proposed  for  the  contract.) 


•X-ONE 

12.  FIRM  NAME 

13.  ADDRESS 

1 

% 

14.  ROLE  IN  THIS  CONTRACT 

a. 

* 

b. 

c. 

• 

d. 

a. 

f. 

. 

0- 

h. 

L 

D.  ORGANIZATIONAL  CHART  OF  FMMS  AND  KEY  PERSONNB. 


D    (Attachedf 


AU1H0MZED  FOR  LOCAL  NEmOOUCTION 


DRAFT 


STANDARD  FORM  330  0  PAGE  • 


53324  Federal  Register /Vol.  66,  No.  203 /Friday,  October  19,  2001  /  Proposed  Rules 


E.  RESUMES  OF  KEY  POtSONNEL  PROPOSED  FOR  THIS  CONTRACT 
(Complete  one  Sec^on  E  for  aach  key  penon.} 


PAOC  NUMBER 


TOTAL  PAOES 


16. 


18.  ROt£  M  THS  CONTRACT 


17.  YEARS  EXPERBIGE 


a.  TOTAL  b.  Wrm  THIS  FRM 


ISl  fmmnaic 


1  a.  HRM  LOCATION  KKyaMtf  Sm«W 


20.  EDUCATION 

».ocam 

b.  OiSOrUNE 

cVEAR 

C  SKCIAIIZATION 

21.  CURRENT  PROFESSIONAL  REGISTRATION 

■^BMI^Vy«  ^NWf^Wy  ^^w>/ 

turn. 

•.STATE 

k.  YEAR  FMTREQ0TBCD 

c.  OlSaPLME 

f 

• 

23.  RELEVANT  PROJECTS 


uiTmc 

(21  LOCATION  latv  and  Stttal 

Ol  VEAR  COMPLETED 

PROFESSIONAL  SERVICES 

•. 

H>  DCSCnmON  mktaeopm.  ate,  eot.  mcl 
i~1  ChMk  M  plwlM  attaclMri 

(51  SPECnC  ROI£ 

HITTTIE 

(21  LOCATION  ICky  and  Staff 

(9  VEAR  COMPLETED 

PROFESSIONAL  SBtVKES 

b. 

141  OESCnmON  imimlaoom 
PI  Ovek  N  ptoM  anwiM 

.  jiM«  oott,  ttci 

t 

(SI  SPEOFIC  ROLE 

It)  TITLE 

(2)  LOCATION  ICky  and  Stale) 

(9  VEAR  COMPlfTED 

PROFESSIONAL  SERVICES 

c 

141  DCSCRmON /IMi^aMW 
ri  Chack  N  atwtDa  attadia 

,  ain.  eot.  Mcl 

* 

(SI  SPEOFIC  ROLE 

ID  TITLE 

(21  LOCATION  latv  and  StafI 

• 

lai  VEAR  COMPLETED 

PROFESSIONAL  SaiVRES 

CONSTRUCTION  «f  i^ttuUtl 

tf. 

HI  DCSCRmON  mitHot0».  «ha.  e—.  mtcl 
n  Chaak  M  ptataa  anadwd 

(51  SPEOFIC  ROU 

IDTITIE 

(21  LOCATION  toy  and  Slatal 

01  VEAR  OOMPIETED 

nmmiunMAi  iswvni 

•. 

141  DESCRmON  mMttt^a.  tin.  eaic  met 
no-^Hph—a-achad 

(SISPEOFCROIE 
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F.  EXAMPLE  PROJECTS  WHICH  BEST  U.USTRATE  PROPOSED  TEAM'S 

OUAUFICATIONS  FOR  THIS  CONTRACT 

(Present  n  meny  pmiects  as  nqunted ttf  the  agency,  or  Wpraiects.  It  not  specified. 

Complete  one  Section  F  tor  eacft  project.! 


24.  TITLE 


PAQENUMBBI 


TOTAL  PAOES 


25.  LOCATION  lOtf  and  SMM 


26.  PROJECT  OWNER 


27.  PROJECT  OWNER'S  POINT  OF  CONTACT 

a.  NAME 

b.TEUPHONE 

d.  e-MAH.  AOORESS 

C  FAX  NUMBER 

28.  BRCF  DESCRmON  OF  PROJECT  AND  RELEVAN  X  TO  THIS  CONTRACT 

(~l  CHECK  W  PHOTOQRAPHISI  OF  PROJECT  ATTACHED  0f 


29.  PROFESSIONAL  SERVICES 


a.  YEAR  COIMPLETED 


b.  PEE 


30.  CONSTRUCTION  (If  appScablel 

a.  YEAR  COMPlETtS  lb.  COST 


3 1 .  FIRMS  FROM  SECTION  C  INVOLVED  WITH  THIS  PROJECT 

a. 

(tlFfWNAME 

121  FMM  LOCATION  lOtf  and  5teM 

OIROIE 

b. 

(11  FRM  NAME 

(21  FMM  LOCATION  lOty  and  Stalal 

131  ROLE 

c. 

111  FMM  NAME 

(21  FRM  LOCATION  tOty  and  Stmtai 

(31  ROLE 

d. 

(IIFMMNAME 

(21  FRM  LOCATION  lOty  and  Stmtal 

(31  ROLE 

«. 

(IIFNMNAME 

121  FRM  LOCATION  lOty  and  Stmtal 

I3IR01E 

f. 

(11  FBM  NAME 

(21  FRM  LOCATION  (OtrandSlafl 

(3IR01E 

9- 

dlFMMNAME 

(31  ROLE 

h. 

(11  FRM  NAME 

(2)  FRM  LOCATION  larr  a«tf  Slaitf 

MROLE 

i. 

(11  FfflM  NAME 

(21  FRM  LOCATION  K»randSlmfl 

131  ROU 

32.  AWARDS  0  tefttmUai 

33.  ADDITIONAL  PROJECT  MFORMATION 
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O.  KEY  PBtSOfMEL PARTICIPATION  M  EXAMPLE  PROJECTS                                     PAaEMOMBCR    TOTALPAOES 

34.  NAMES  OF  KEY 
PBiSuNN^L 

Block  15) 

35.  ROLE  IN  THIS 

CONTRACT 

(From  Section  E, 

Block  16) 

36.  EXAMPLE  PROJECTS  USTU)  IN  SECTION  F 

(FW  in  'Example  nrojects  Key'  section  belowr  first,  before  completing 

table.  Place  *1*  under  project  key  number  for  protect  participation  in 

any  role;  Place  '2'  under  project  toy  number  for  participation  in 

same  or  similar  role.) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 

37.  EXAMPLE  PROJECTS  KEY 

NO. 

TITLE  OF  EXAMPLE  PROJECT  (FROM  SECTION  F) 

NO. 

TITLE  OF  EXAMPLE  PROJECT  (FROM  SECHON  F) 

1 

6 

2 

7 

3 

8 

4 

1 

9 

5 

10 

DRAFT 


STANDARD  FORM  330  0  PAGE  11 


Federal  Register / Vol.  66,  No.  203 /Friday,  October  19,  2001  / Proposed  Rules 


53327 


H.  AOOmONAL  MFORMATKM 


fAOEMMMBI 


TOTAL  PAOCS 


as.  PROVDE  ANY  AOOmONAL  MFOnMATWN  REQUESTED  tPf  THE  AOENCV.   ATTACH  A00IT10NAL  SHOTS  AS  NEOUSCD. 


L  AUTHORgH)  REPRESENTATIVE 


The  foreoomo  is  a  statement  of  facts. 

SSSIQNATMC^ 

40.  DATE 

41.NAMEm«M*r(|pW 

41.TnUM«irarnpW 

r\w^tkmr 
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ARCHITECT-ENGINEER  QUAUHCATIONS 


1.  SOUOTATION 


PART  I  -  GENaua  QUAUFICATIONS 


(If »  fim  has  brmxh  Office,  complete  fw  BKh  specmc  bmKh  oHke  tteUng  ¥»oik.t 

ta.FMMKma«ANCHafncB  nais 

3.  YEAR  ESTAaUIHED 

4.  DUNSNUMER 

lb.  OmONAL  AOnCSS  UNi 

' 

5.  OWNERSHP 

te.  9TNST 

•.  TTK 

ai.cnv 

te.  STATE 

H.zrooK 

b.  SMAU  BUSaCSB  STATUS 

«e.  1B0HOME  NUMHR                                                  6*.  E^fUUL  AMWESS 

to.  FORM»  F«M  NAMEISI  trmyf 

».  VR.  eSTAHAHB) 

•e.  DUNS  NUMBBI 

9.  ByVLOYEES  BY  DtSOPUNE 

10.  PROF&E  OF  FIRM'S  EXPERENCE  AND 
ANNUAL  AVBMGE  REVBIUE  FOR  LAST  5  YEARS 

•.Rmatfen 

b.OiMJplm 

0.  rio.  of  DnpMY"' 

C«4« 

b.  Ciytiww 

Ca4« 

(DnHM 

WWANCM 

T0ial 

11 .  ANNUAL  AVBUGE  PROFESSIONAL 

SERVICES  REVENUES  OF  FIRM 

FOR  LAST  3  YEARS 

PROFESSIONAL  SERVICES  REVENUE  INDEX  NUMBER 

1.  Less  than  $100,000                          6.     •2  mfwn  to  less  than  »5  mWon 

2.  «100,00  to  less  than  «250,000         7.     «5miKontolessthan  $10miKon 

3.    $250,000  to  less  than  $500,000       8.    $10m«ontolessthan  $25m»on 

K      ^* ^m  ftm  1  ■!  ia#n  rti 

0.  non  1 0cm  vvotk 

4.    $500,000  to  less  than  $1  miKon       9.     $25  m«on  to  less  than  $50  miKon 

cT«CilW«k 

5.     $1 

tnKkan  to  > 

dSS 

than$ 

2mKon 

10.    $50  mMon  or  greater 

12.  AUTHORIZED  REPRESENTATIVE 

The  foreooina  is  a  statement  of  facts. 

•.smMnNC 

kOATE 

e.  NAKK  OF  AUTNOMZED  (MM  ar  npi^ 

d.TmE«MK«(|pW 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  19, 
2001 


AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations; 
Foraging  seed  crop; 
published  10-19-01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Halibut;  correction; 
published  10- 19-01 

EMERGENCY  STEEL 
GUARANTEE  LOAN  BOARD 

Emergency  Steel  Guarantee 

Loan  Program; 

implementation: 

Third-party  enhancement  of 
guarantees;  refinancing 
and  transfer  restrictions; 
published  10-19-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  State  auttKxity 
delegations: 

Washington;  published  9-19- 
01 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

California;  put>tished  8-20-01 
Kentucky;  published  8-20-01 
Maryland;  published  8-20-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Airtxjs;  published  10-4-01 

COMMENTS  DUE  NEXT 
¥^EK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Hazelnuts  grown  in — 
Oregon  and  Washir>gton; 
comments  due  by  10-22- 


01;  published  8-22-01  [FR 

01-21176] 
Pears  (Barttelt)  grown  in — 
Oregon  and  Washington; 

comments  due  by  10-22- 

01;  published  9-21-01  (FR 

01-23656] 
Pears  (winter)  grown  in — 
Oregon  and  Washington; 

comments  due  by  10-22- 

01;  published  9-21-01  [FR 

01-23657] 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

Alaska  NatKKial  Interest  Lands 
Conservatkxi  Act;  Title  VIII 
implementatk>n  (subsistence 
priority);  , 

WikJIife;  2002-2003 
subsistence  taking; 
comments  due  by  10-26- 
01;  published  8-27-01  (FR 
01-21129] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacifk:  cod;  comments 
due  by  10-22-01; 
published  10-5-01  [FR 
01-25030] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatk}n  and 
management: 
West  Coast  States  and 
Western  Pacific 
tisfieries — 

Pacific  Coast  groundfish; 
comments  due  l)y  10- 
22-01;  published  10-5- 
01  [FR  01-25031] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Privacy  Act;  implementation; 
comments  due  by  10-22-01; 
published  8-21-01  [FR  01- 
20746] 

DEFENSE  DEPARTMENT    ' 
Army  Department 

Privacy  Act;  impiementatkm; 

comments  due  by  10-22-01; 
-  published  8-21-01  (FR  01- 

20745] 

DEFENSE  DEPARTMENT 

Federal  Acquisitkxi  Regulation 
(FAR): 

Commercial  item 
acquisitkxis;  sealed 
bkjding  and  simplified 
procedures;  comments 
due  by  10-22-01; 
published  8-22-01  (FR  01- 
21191] 


Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control; 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  10-22-01;  published 
9-20-01  [FR  01-23483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
New  Hampshire; 
comments  due  by  10- 
24-01;  published  9-24- 
01  [FR  01-23763] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
New  Hampshire; 
comments  due  by  10- 
24-01;  published  9-24- 
01  (FR  01-23764] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Califomia;  comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23480] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
poHutants: 
Califomia;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23479] 
Air  quality  implementatk)n 
plans;  \Avapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatkjn  of 
areas: 
Oregon;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23218] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  vAvapproval  and 
promulgatk>n;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 

Oregon;  comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23219] 

Air  quality  implementatkx) 
plans;  approval  and 
promulgatkxi;  various 
States: 


Califomia;  comments  due  by 
10-22-01;  published  9-20- 
01  [FR  01-23478] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Colorado  and  Montana; 
comments  due  by  10-22- 
01;  published  9-21-01  [FR 
01-23596] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Colorado  and  Montana; 
comments  due  by  10-22- 
01;  published  9-21-01  (FR 
01-23597] 

New  Jersey;  comments  due 
by  10-24-01;  published  9- 
24-01  [FR  01-23220] 

New  York;  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23761] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  lmplementatK>n 

plans;  approval  and 

promulgation;  various 

States: 

New  York;  comments  due 
by  10-25-01;  published  9- 
25-01  [FR  01-23762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgatkxi;  various 
States: 
Texas;  comments  due  by 

10-24-01;  published  9-24- 

01  (FR  01-23624] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementalkKi 
plans;  approval  and 
promulgatkm;  various 
States: 

Texas;  comments  due  by 
10-24-01;  published  9-24- 
01  (FR  01-23625] 
Water  pollutk>n  control: 
Marine  sanitatkMi  devk:e8 — 
Fk>rida  Keys  Natkmal 
Marine  Sanctuary,  FL; 
no  discharge  zone; 
comments  due  by  10- 
26-01;  published  8-24- 
01  (FR  01-21445] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Access  ctiarges— 
National  Exchange  Carrier 
Association  Board  of 
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Directors  and  average 
schedule  company 
payments  computation; 
requirements;  biennial 
regulatory  review; 
comments  due  by  10- 
22-01;  published  9-20- 
01  [FR  01-23495] 
Radio  stations;  table  of 
assignments: 
Oklahoma  and  Texas; 
'    comments  due  by  10-22- 
01;  published  9-12-01  (FR 
01-22836] 
Texas;  comments  due  by 
10-22-01;  published  9-12- 
01  (FR  01-22835] 
Various  States;  comments 
due  by  10-22-01; 
published  9-12-01  [FR  01- 
22832] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatk>n 
(FAR): 

Commercial  item 
acquisitions:  sealed 
bidding  and  simplified 
procedures:  comments 
due  by  10-22-01; 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  (FR  01- 
21352] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Ruminant  feed;  animal 
proteins  prohibited;  public 
hearing;  comments  due 
by  10-23-01;  published 
10-5-01  (FR  01-25108] 

INTERK>R  DEPARTMENT 
Hsh  and  Wildlife  Service 

Alaska  National  interest  Lands 
Conservation  Act;  Title  VIII 
impiementatkm  (subsistence 
priority); 

WikJIife;  2002-2003 
subsistence  taking; 
comments  due  by  10-26- 
01;  published  8-27-01  [FR 
01-21129] 
Migratory  bird  hunting: 

Seasons,  limits,  and 
sfK>oting  hours; 
establishment,  etc.; 
comments  due  by  10-26- 
01;  published  10-11-01 
[FR  01-25526] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  m'ne  land 


reclamation  plan 

submissions: 

Indiana;  comments  due  by 

10-22-01;  published  9-20- 

01  (FR  01-23503] 
Iowa;  comments  due  by  10- 

24-01;  published  9-24-01 

[FR  01-23732] 
Louisiana;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23505] 
Texas;  comments  due  by 

10-22-01;  published  9-20- 

01  [FR  01-23504] 

JUSTICE  DEPARTMENT 

National  Instant  Criminal 
Background  Check  System: 
Law-abiding  firearms 
purchasers'  legitimate 
privacy  interests  and 
DOJ's  obligatkjn  to 
enforce  laws  preventing 
prohibited  firearms 
purchases,  balance; 
comments  due  by  10-22- 
01;  published  9-20-01  [FR 
01-23349] 
JUSTK:E  DEPARTMENT 
Trafficking  victims;  protection 
and  assistance;  comments 
due  by  10-22-01;  published 
7-24-01  [FR  01-18388) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  item 
acquisitions;  sealed 
bidding  and  simplified 
procedures:  comments 
due  by  10-22-01; 
published  8-22-01  [FR  01- 
21191] 

Task-order  and  delivery- 
order  contracts;  comments 
due  by  10-22-01; 
published  8-23-01  [FR  01- 
21352] 

STATE  DEPARTMENT 

TraffKking  vkrtims;  protection 
and  assistance:  comments 
due  by  10-22-01;  published 
7-24-01  [FR  01-18388) 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Cape  Fear  River  arid 

Nortfieast  Cape  Fear 

River.  Wilmington.  NC; 

regulated  navigatkxi  area; 

comments  due  by  10-25- 

01;  published  7-27-01  [FR 

01-18681] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Administrative  regulations: 
Aircraft  Certifk»tion  Sen/k:e; 

resource  utilization 


measure;  meeting: 

comments  due  by  10-22- 

01;  published  7-24-01  (FR 

01-18310] 
Airworthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  10-22-01; 

published  8-23-01  [FR  01- 

21231] 
Airbus;  comments  due  by 

10-25-01;  published  9-25- 

01  [FR  01-23827] 
BAE  Systems  (Operations) 

Ltd.;  comments  due  by 

10-25-01;  published  9-25- 

01  [FR  01-23828) 
Boeing;  comments  due  by 

10-25-01;  published  9-10- 

01  [FR  01-22589] 
Bombardier;  comments  due 

by  10-25-01;  published  9- 

25-01  (FR  01-23842) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthir>ess  directives: 
CFM  Intemational; 
comments  due  by  10-22- 
01;  published  8-23-01  (FR 
01-21221] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Domier;  comments  due  by 
10-25-01;  published  9-25- 
01  [FR  01-23841] 
Eurocopter  France; 
comments  due  by  10-22- 
01;  published  8-23-01  [FR 
01-21232] 
Honeywell;  comments  due 
by  10-22-01;  published  8- 
23-01  [FR  01-21222) 
Pilatus  Aircraft  Ltd ; 
comments  due  by  10-26- 
01;  published  9-20-01  [FR 
01-23412] 
Ainworthiness  standards: 
Special  conditions — 
Boeing  Model  777-200 
series  airplanes; 
comments  due  by  10- 
24-01;  published  9-24- 
01  (FR  01-23785] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Commercial  Driver's  License 
Program;  changes; 
comments  due  by  10-25- 
01;  published  7-27-01  [FR 
01-18312] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Natkmal  banks  and  District  of 
Columt>ia  banks;  fees 


assessment  comments  due 
by  10-25-01;  published  9- 
25-01  (FR  01-23844] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudk:ation;  pensions, 
compensation,  dependency, 
etc.: 

State  Department  diplomatic 
and  consular  officers 
authonzation  to  act  as  VA 
agents;  comments  due  by 
10-22-01;  published  8-22- 
01  [FR  01-21135) 


LIST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  m  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641    This  list  IS  also 
available  online  at  hnp:// 
WMvu.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law "  (Individual 
pamphlet)  form  from  the 
Supennlendent  of  Documents. 
US  Government  Pnntir>g 
Office.  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
vmnt. access  ^x3gov/nara' 
naraOOShtml  Some  laws  may 
not  yet  t>e  available 

H.R.  1583/P.L.  107-49 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  121 
West  Spring  Street  in  f^w 
Albany.  Indiana,  as  ttie    Lee 
H.  Hamilton  Federal  Building 
and  United  States 
Courthouse"   (Oct   15.  2001; 
115  Stat   262) 

H.R.  186(W>.L.  107-50 

Small  Business  Technology 
Transfer  Program 
Reauthonzation  Act  of  2001 
(Oct.  15.  2001    115  Stat   263) 

H.J.  Res.  42/P.L.  107-51 

Memonalizing  fallen  firefighters 
by  kjwenng  the  Amencan  flag 
to  half-staff  in  honor  of  tt»e 
National  Fallen  Firefighters 
Memonal  Service  in 
EmmitstHjrg.  Maryland   (Oct. 
16.  2001;  115  Stat  267) 

HJ.  Res.  51/P.L.  107-52 

Approving  the  extension  of 
rrandiscriminalory  treatment 
with  respect  to  the  products  of 
the  Socialist  Republic  of 


VI 
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Vietnam.  (Oct.  16,  2001;  115 
Stat.  268) 

Last  List  October  16,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  put>lic  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  iistserv9listsefv.gsa.gov 
with  the  following  text 
message: 


SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent 
to  this  address. 


The  UnHed  States  Government  Manual 
2001/2002 

As  the  official  handbooli  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  EkKuments  Publkatioiis  Order  Form 


OnSw  Pracnsng  Codsr 

♦7917 


Cliarg»  your  ordtr. 

H-aemyl 

To  fu  your  orders  (202)  512-2250 

PhoM  your  orders  (202)  512-1800 


copies  of  The  United  States  Govenunent  Manual  2001/2002, 


I I  Y£S,  please  send  me  — 

S/N  069-000-001 34-3  at  $41  ($SI.2S  foreign)  each. 

Total  cost  of  my  order  is  S Price  includes  regular  domestic  postage  and  hamlHiig  and  is  subject  to  change. 

Pkasc  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 


Con^any  or  personal  name 


(Pkase  type  or  phM) 


Additional  address/atiention  line 


Street  address 


LJ  VISA       n  MasteiCaid  Account 


City.  State.  ZIP  code 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


[)aytime  phone  including  area  code 


Purchase  ofder  number  (optional) 
nttyr  wcHHBeyn 


YES     KO 


Autlioriziiig  signature  9^1 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 


The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilaliun  of 

Presidential 
Documents 

/ 


"is^r 


■^' 


Monrtty.  (.intiary  13.  1W7 
Vuluinn  33 — Niiiiilier  2 


The  Weekly  Compilation  carries  a 
MorxJay  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Tat>le  of  Contents,  lists 
of  acts  approved  by  the  Presklent, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

PuMished  by  the  Office  of  the 
Federal  Register,  Natfonal 
Archhres  and  Records 
Administration. 


♦  5420 


Superintendent  of  Documents  Subscription  Order  Form 


Chargt  your  order.   j^^Bj  I^P* 

HtEtmyl  H^B  hSh 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I    I  ES,  please  enter one  year  subscriptions  for  the  Weeidy  Conipilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

'        ED  $15 1.00  First  Cla.ss  Mail         CH  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  cu.stomers  plea.se  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Plea.se  type  or  print) 


Additional  addnns/attention  line 


Sueei  addrcM 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


PiDchase  order  number  (optional) 
Rtay* 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GHO  Deposit  Account         [ 


-D 


LJ  VISA      LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  VDO 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Any  person  who  uses  the  Federal  Regisler  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
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regulations. 
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of  Federal  Regulations. 
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documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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WASHINGTON,  DC 
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WHERE:  Office  of  the  Federal  Register 
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RESERVATIONS:  202-523-4538;  or 

info@fedreg.nara.gov 


What's  NEW! 

Federal  Register  Tabic  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 

Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 

in  the  issue. 

To  subscribe,  go  to  ht^K/ZUstserv jKXCSS.gpo.gov  and  select: 

Online  mailing  list  arcbives 
FEDREGTOC-L 
Join  or  leave  the  list 
Then  follow  the  instructions. 


Printed  on  recycled  paper. 


m 


Contents 


Federal  Register 

Vol.  66,  No.  204 

Monday,  October  22.  2001 


Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Evidence-based  Practice  Centers  Program;  comment 
request,  53419-53420 

Agriculture  Department 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 

Meetings: 
Air  Academy  Academic  and  Institutional  Programs 
Federal  Advisory  Committee,  53405 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Beta  LaserMike,  Inc..  53405 

Census  Bureau 

NOTICES 

Siuveys,  determinations,  etc.: 
Company  organization,  53387 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Children's  Hospital  Research  Foundation,  Cincinnati,  OH, 
53420 
Grants  and  cooperative  agreements;  availability,  etc.: 
People  with  disabilities;  secondary  conditions  prevention 
and  health  promotion;  State  implementation  projects, 
53420-53425 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  53426-53429 

Coast  Guard 

NOTICES 
Meetings: 
Chemical  Transportation  Advisory  Committee,  53469- 
53470 

Commerce  Department 

See  Census  Bureau 

See  hitemational  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 

F.X.  Coughlin  Co..  53472 
IRS  interest  rates  used  in  calculating  interest  on  overdue 
accounts  and  refunds,  53472-53473 

Defense  Department 

See  Air  Force  Department 
RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items  acquisition,  53482-53485 


Construction  contracts;  Davis-Bacon  Act  application  with 

options  to  extend  term  of  contract,  53478-53483 
Cost-reimbursement  contracts  for  services;  prompt 

payment,  53484-53487 
Introduction,  53477-53479 
Small  entity  compliance  guide,  53499-53501 
Very  Small  Business  Pilot  Program,  53499-53500 
Veterans'  employment,  53486-53491 
Veterans  Entrepreneurship  and  Small  Business 

Development  Act  of  1999;  implementation,  53491- 

53500 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  53405- 
53406 

Ertergy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 
Aquila  Energy  Marketing  Corp.  et  al.,  53406-53407 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  53340-53342 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Pseudomonas  chlororaphis  (Strain  63-28),  53342-53346 
PROPOSED  RULES 
Air  pollution  control: 
State  operating  permits  programs — 
California,  53354-53370 
Illinois,  53370-53373 
NOTICES 

Superiund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Double  Eagle  Refinery  Site,  OK,  53417 

Farm  Credit  Administration 

PROPOSED  RULES 
Farm  credit  system: 
Electronic  commerce  and  disclosiu^  to  shareholders. 
53348-53354 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
General  Electric  Co.,  53332-53335 
Gulfstream.  53337-53339 
McDonnell  Douglas,  53335-53337 

Federal  Communications  Commission 

NOTICES 

Common  Carrier  Services: 
Satellite  commimications — 
Satellite  earth  stations;  local  zoning  regulations; 
preemption,  53417-53418 


IV 


Federal  Register / Vol.  66,  No.  204 /Monday,  October  22,  2001  / Contents 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
PSEG  Services  Corp.  fit  al..  53411-53414 

Hydroelectric  applications,  53414 

Meetings;  Sunshine  Act,  53414-53417 

Applications,  hearings,  determinations,  etc.: 
Camden  Cogen.  L.P.,  53407 
Cedar  Brakes  n,  L.L.C.,  53408 
Competitive  Energy  Services,  LIX!,  53408 
Eastern  Shore  Natural  Gas  Co.,  53408-53409 
Mississippi  River  Transmission  Corp.,  53409 
Northwest  Pipeline  Corp..  53409 
Poqiionock  River  Funding,  L.L.C.,  53409-53410 
Portland  Natural  Gas  Transmission  System,  53410 
San  Diego  Gas  &  Electric  Co.,  53410 
Trailblazer  Pipeline  Co.,  53410-53411 
^  TransColorado  Gas  Transmission  Co.,  53411 
Transcontinental  Gas  Pipe  Line  Corp.,  53411 

Fadaral  Motor  Carrier  Safety  Administration 

PfWPOSEO  RULES 
Motor  carrier  safety  standards: 
Interstate  school  bus  safety,  53373-53376 


System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  53418-53419 
Formations,  acquisitions,  and  mergers,  53419 


I  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Central  Link  Light  Rail  Transit  Project,  Seattle.  WA, 
53470-53471 

Food  and  Drug  Administration 

NOTICES  I 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  53429-53430 

Forest  Servica 

NOTICES 

Meetings: 
Deschutes  Provincial  Advisory  Committee,  53386 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items  acquisition,  53482-53485 
Construction  contracts;  Davis-Bacon  Act  application  with 

options  to  extend  term  of  contract,  53478-53483 
Cost-reimbursement  contracts  for  services;  prompt 

payment,  53484-53487 
Introduction,  53477-53479 
Small  entity  compliance  guide,  53499-53501 
Very  Small  Business  Pilot  Program.  53499-53500 
Veterans'  employment,  53486—53491 
Veterans  Entrepreneurship  and  Small  Business 

Development  Act  of  1999;  implementation,  53491- 

53500 

Healtti  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 


Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Umatilla  Coimty,  OR;  Wanapa  Energy  Center,  53430- 
53431 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Biveau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53473-53475 

International  Trade  Administration 

NOTICES 

Antidumping: 
Anhydrous  sodium  metasilicate  from — 

France,  53387-53388 
Welded  carbon  steel  pipes  and  tubes  from — 
Thailand,  53388-53389 
Countervailing  duties: 
Polyethylene  terephthalate  film,  sheet,  and  strip  from — 
India,  53389-53398 
Export  trade  certificates  of  review,  53398 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  53432 

Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nonparticipating  State  Program — 

South  Dakota,  53432-53435 

Wyoming,  53435-53437 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Virginia,  53431 
Motor  vehicle  use  restrictions: 

California.  53431-53432 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items  acquisition.  53482-53485 
Construction  contracts;  Davis-Bacon  Act  application  with 

options  to  extend  term  of  contract,  53478-53483 
Cost-reimbursement  contracts  for  services;  prompt 

payment,  53484-53487 
Introduction,  53477-53479 
Small  entity  compliance  guide,  53499-53501 
Very  Small  Business  Pilot  Program,  53499-53500 
Veterans'  employment,  53486-53491 
Veterans  Entrepreneurship  and  Small  Business 

Development  Act  of  1999;  implementation,  53491- 

53500 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001 /Contents 


National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Roof  crush  resistance,  53376-53385 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Reliance  Trailer  Co.,  LLC,  53471-53472 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Bluefin  tuna,  53346-53347 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Sea  tiirtle  conservation  requirements 
Sea  turtle  mortality  reduction;  bearing,  53385 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
South  Florida  Ecosystem  Research  and  Monitoring 
Program.  53398-53402 

Meetings: 
Science  Advisory  Board,  53402-53403 

Permits: 
Marine  mammals.  53403 

National  Science  Foundation 

NOTICES 
Meetings: 
Polar  Programs  Advisory  Conmiittee,  53454 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

San  Carlos  Watershed,  AZ,  53386 
Field  office  technical  guides;  changes: 

Michigan,  53386-53387 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carolina  Power  &  Light  Co.,  53454 
TXU  Electric,  53454-53455 

Occupational  Safety  and  Health  Administration 

NOTICES 
Meetings: 
Occupational  Safety  and  Health  Advisory  Committee. 
53438 

Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53403-53405 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Florida  Progress  Corp.  et  al,  53438-53454 

Public  Health  Service 

See  Agency  for  Healthcare  Research  and  Quality 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Intermarket  Trading  System;  plan  amendments,  53455 


Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  53456-53457 
Boston  Stock  Exchange,  Inc.,  53457-53461 
International  Seouities  Exchange  LLC,  53461-53462 
National  Association  of  Securities  Dealers,  Inc.,  53462- 

53465 
Pacific  Exchange,  Inc.,  53465-53467 
Philadelphia  Stock  Exchange.  Inc.,  53467 

Small  Business  Administration 

RULES 

Disaster  loan  program: 
Eligible  small  business  concerns  affected  by  World  Trade 
Center  and  Pentagon  disasters,  53329-53332 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  53467-53468 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Africa/Public  Diplomacy  Professional  Internship  Program, 
53468-53469 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  53469 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Dspartment 

RULES 

Boards  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Jurisdiction  clarification  and  proceedings  notification 
procedures,  53339-53340 


Separate  Parts  In  This  Issue 

Part  II 

Defense  Department,  General  Services  Admninistration. 
National  Aeronautics  and  Space  Administration, 
53477-53501 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
USTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


VI 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22.  2001  /  Contents 


53329 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  list  of  ttie  parts  affected  this  montti  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

12  CFR  I 
PrapoMd  Rules:  I 

609 5334^ 

620 533481 

13  CFR 

123 53329! 

14  CFR 

39  (3  documents) 53332, 

53335,53337 

38CFR  J 

19 533391 

20 .-. 53339 

40  CFR 

52 53340 

180 53342 

PropoMd  Rules: 

70  (2  documents) 53354. 

53370 

48  CFR 

Oh.  1  (2 

documents) 53478,  53500 

1 53479 

2  (3  documents) 53483. 

53485  53487 
12  (2  documents) .53483, 

53487 
.|3  5348? 

19  (2  documents)!."" 53492. 

53500 
22  (2  documents) 53479i 

53487 

32 53485 

46 53483 

52  (5  documents) 5347^ 

53483,  53485.  53487,  53492 
53 53492 

49  CFR  I 
Proposed  Rules: 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 53376 

50  CFR 

635 53346 

Propossd  Ruiss: 

222 53385 

223 53385 


Federal  Register 
Vol.  66,  No.  204 

Monday.  October  22.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code'of 
Federal  Regulations,  which  is  pubKshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123     * 
RIN  324&-AE82 

Disaster  Loan  Program 

agency:  U.S.  Small  Business 
Administration  (SBA). 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  In  response  to  the  President's 
major  disaster  declarations  with  respect 
to  the  World  Trade  Center  and  the 
Pentagon  and  the  attendant  economic 
repercussions  from  those  disasters,  the 
SBA  is  revising  its  disaster  loan 
regulations.  This  Interim  Final  Rule 
allows  SBA  to  make  economic  injury 
disaster  loans  to  eligible  small  business 
concerns  outside  the  declared  disaster 
areas  that  suffered  substantial  economic 
injury  as  a  direct  result  of  the 
destruction  of  the  World  Trade  Center, 
New  York,  New  York,  or  the  damage  to 
the  Pentagon  on  September  11,  2001,  or 
as  a  direct  result  of  any  related  Federal 
action  taken  between  September  11, 
2001  and  October  22,  2001.  Because 
these  affected  small  business  concerns 
need  economic  injury  disaster 
assistance  quickly,  SBA  is  issuing  this 
regulation  as  an  interim  final  rule. 
DATES:  Effective  Date:  This  rule  is 
effective  on  October  22,  2001. 

Comment  Date:  Conunents  must  be 
received  on  or  before  November  21, 
2001. 

ADDRESSES:  Address  all  comments 
concerning  the  interim  rule  to  Herbert 
Mitchell.  Associate  Administrator  for 
EKsaster  Assistance,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rivera,  Deputy  Associate 
Administrator,  Office  of  Disaster 
Assistance,  202-205-6734. 
SUPPLEMENTARY  INFORMATION: 


I.  General  Description  of  New  Program 

The  President  made  major  disaster 
declarations  for  the  terrorist  attacks  on 
the  World  Trade  Center,  New  York,  New 
York  and  the  Pentagon  that  took  place 
on  September  11,  2001.  Notices,  66  FR 
48682-48638,  Sept.  21,  2001,  amended 
66  FR  49674.  Sept.  28,  2001,  and  66  FR 
51435,  Oct.  9,  2001,  (NY)  and  66  FR 
51535,  Oct.  9,  2001  (VA).  Pursuant  to 
SBA*s  current  regulations,  SBA  has 
issued  disaster  declarations  which 
provide  economic  injury'  disaster  loans 
(EIDL)  to  eligible  small  business 
concerns  in  geographic  areas  contiguous 
to  the  declared  disaster  areas.  Notices, 
66  FR  48154.  Sept.  18,  2001  (NY), 
amended  66  FR  50702-50703,  Oct.  4, 
2001  (NY),  and  66  FR  49736,  Sept.  28. 
2001  (VA).  corrected  66  FR  50703.  Oct. 
4,  2001;  and  Military  Reservist 
Economic  Injury  Disaster  Loan  (EIDL) 
Notices.  66  FR  50241-50242,  Oct.  2, 
2001. 

Under  section  4(d)  of  the  Small 
Business  Act  the  SBA  has  a  statutory 
obligation  to  act  in  the  public  interest 
when  determining  eligibility  for 
assistance  imder  the  Small  Business 
Act.  15  U.S.C.  633(d).  In  addition,  the 
SBA  is  specifically  authorized  to 
provide  economic  injury  disaster 
assistance  to  small  businesses  suffering 
substantial  economic  injury  in  areas 
affected  by  disasters.  15  U.S.C. 
636(b)(2).  Further,  there  is  nothing  in 
the  Small  Business  Act  that  precludes 
SBA  frtim  expanding  EIDL  assistance  to 
businesses  located  beyond  the  areas 
contiguous  to  the  declared  disaster 
areas.  Accordingly,  SBA  is  adding  a  new 
subpart  G,  with  respect  to  the  terrorist 
attacks  on  Septembner  11,  2001,  to 
authorize  it  to  provide  EIDL  assistance 
to  eligible  small  businesses  located 
beyond  such  contiguous  areas. 

This  action  is  being  taken  in 
recognition  of  the  widespread  economic 
dislocation  caused  by  the  terrorist 
attacks  and  the  related  Federal  actions 
taken  directly  thereafter.  Many  small 
business  concerns  have  suffered 
economic  injury  directly  attributable  to 
the  terrorist  attacks  on  September  11, 
2001  or  to  certain  necessary  Federal 
actions  taken  in  response  to  those 
attacks.  These  economic  injuries  have 
ranged  from  interruptions  of  normal 
business  activities  for  brief  periods  of 
time  to  significant  changes  to  normal 
business  practices  and  procedures. 


Under  section  123.601  of  the  new 
subpart.  SBA  EIDL  assistance  will  be 
available  to  such  businesses  if  they  can 
show  that  they  suffered  substantial 
economic  injury  as  a  direct  result  of  the 
destruction  of  the  World  Trade  Center, 
New  York,  New  York,  or  the  damage  to 
the  Pentagon  on  September  1 1 ,  2001 .  or 
any  related  Federal  action  occurring 
between  September  11,  2001  and  the 
date  of  publication  of  this  interim  final 
rule  such  that  they  are  unable  to  meet 
their  obligations  as  they  mature  or  are 
unable  to  pay  their  ordinary  and 
necessary  operating  expenses.  The 
proceeds  of  an  EIDL  loan  can  be  used  by 
a  business  for  working  capital  necessary 
to  carry  the  business  until  resumption  of 
normal  operations  and  for  expenditures 
necessary  to  alleviate  the  economic 
injury  attributable  to  the  terrorist 
attacks.  EIDL  assistance  is  not  available 
for  economic  losses  attributable  to  an 
economic  downturn,  and  it  may  not 
exceed  the  amoimt  attributable  to  the 
September  11,  2001  attacks  or  the 
specified  Federal  action.  A  loss  of 
anticipated  profits  or  a  drop  in  sales  is 
not  considered  substantial  economic 
injury  for  this  purpose. 

Under  section  123.601  of  the  new 
subpart,  in  order  to  obtain  SBA  EIDL 
assistance  the  business  must  show  that 
it  was  a  small  business,  as  defined  in 
part  121  of  SBA's  regulations  (13  CFR 
part  121),  on  September  11.  2001.  It 
must  also  demonstrate  that  the  principal 
owners  of  the  business  have  used  all 
reasonably  available  funds,  and  that  the 
business  is  imable  to  obtain  credit 
elsewhere. 

Under  section  123.602  of  the  new 
subpart,  not  all  small  businesses  are 
legally  eligible  for  EIDL  assistance.  For 
example,  SBA  cannot  provide  EIDL 
assistance  to  a  nonprofit  or  charitable 
entity  or  a  business  that  derives  more 
than  one-third  of  its  gross  annual 
revenue  from  legal  gambling  activities. 
It  is  also  unable  to  provide  EIDL 
assistance  to  a  business  principally 
engaged  in  teaching,  instructing, 
counseling,  or  indoctrinating  religion  or 
religious  beliefs,  whether  in  a  religious 
or  secular  setting.  Further,  EIDL 
assistance  cannot  be  used  to  refinance 
indebtedness  that  the  business  incurred 
prior  to  the  terrorist  attacks  on 
September  11,  2001.  Nor  can  such 
assistance  be  used  to  pay  dividends  or 
other  disbursements  to  owners, 
partners,  officers  or  stockholders,  except 
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for  reasonable  remuneration  directly 
related  to  thf  ir  performance  of  services 
for  the  business. 

The  window  to  apply  for  assistance 
under  this  subpart  will  expire  ninety 
days  from  the  date  of  publication  of  this 
rule.  Therefore,  all  applicaticms  must  be 
postmarked  on  or  before  that  date.  The 
SBA  may  extend  this  deadline  in  its 
discretion  for  good  cause.  Any  request 
for  an  increase  in  EIDL  assistance  must 
be  made  not  later  than  one  year  after  the 
date  SBA  approves  the  initial  loan 
request. 

Eligible  small  business  concerns  may 
apply  for  assistance  under  this  subpart 
using  existing  SBA  Forms  for  the 
existing  EIDL  Program.  The  forms 
needed  are  SBA  Form  #5  "Disaster 
Business  Loan  Application  (0MB 
#3245-0017).  SBA  Form  #1368 
"Additional  Filing  Requirements  EIDL" 
(0MB  #3245-0017).  SBA  Form  #413 
"Personal  Financial  Statement"  (OMB 
#3245-0188),  and  IRS  Form  #8821  "Tax 
Information  Authorization"  (OMB 
#1545-1165).  Applications  can  be  filed 
at  the  SBA  disaster  office  servicing  the 
applicant's  state.  Such  offices  are 
located  in  Niagara  Falls.  NY;  Atlanta, 
GA;  Ft.  Worth,  TX;  and  Sacramento,  CA. 
Small  business  concerns  may  obtain 
additional  information  by  contacting  the 
Disaster  Area  Office  responsible  for 
their  state:  Niagara  Falls  Disaster  Office 
(Area  1),  Telephone:  (800)  65*-2955: 
Facsimile:  (716)  282-1472; 
(Connecticut,  Delaware,  Maryland, 
Maine,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  Virginia,  Vermont,  West 
Virginia,  District  of  Columbia, 
Commonwealth  of  Puerto  Rico,  Virgin 
Islands);  Atlanta  Disaster  Office  (Area 
2),  Telephone:  (800)  359-2227; 
Facsimile:  (404)  347-4183:  (Alabama. 
Florida,  Georgia,  Illinois,  Indiana, 
Kentucky.  Michigan,  Minnesota, 
Mississippi,  North  Carolina.  Ohio, 
South  Carolina,  Tennessee.  Wisconsin); 
Dallas/Ft.  Worth  Disaster  Office  (Area 
3);  Telephone:  (800)  366-6303: 
Facsimile:  (817)  885-7616;  (Arkansas. 
Colorado,  Iowa,  Kansas,  Louisiana, 
Missouri,  Montana,  North  Dakota, 
Nebraska.  New  Mexico,  South  Dakota, 
Oklahoma,  Texas,  Utah,  Wyoming);  or 
Sacramento  Disaster  Office  (Area  4); 
Telephone:  (800)  488-5323;  Facsimile: 
(916)  566-7280;  (Alaska,  Arizona, 
California,  Hawaii.  Idaho,  Nevada. 
Oregon,  Washington;  The  Islands  of 
American  Samoa,  Marshall  Islands, 
Micronesia,  and  Guam). 

n.  Justification  for  Publication  as 
Interim  Final  Status  Rule 

In  general.  SBA  publishes  a  rule  for 
public  comment  before  issuing  a  final 


rule,  in  accordance  with  the 
Administrativ€^  Procedure  Act  and  SBA 
regulations.  5  U.S.C.  553  and  13  CFR 
101.108.  The  Administrative  Procedure 
Act  provides  an  exception  to  this 
standard  rulemaking  process,  however, 
where  an  agency  finds  good  cause  to 
adopt  a  rule  without  prior  public 
participation.  5  U.S.C.  553(b)(3)(B).  The 
good  cause  requirement  is  satisfied 
when  prior  public  peulicipation  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Under  such 
circumstances,  an  agency  may  publish 
an  interim  final  rule  without  soliciting 
public  comment. 

In  enacting  the  good  cause  exception 
to  standard  rulemaking  procedures. 
Congress  recognized  that  emergency 
situations  arise  where  an  agency  must 
issue  a  rule  without  public 
participation.  The  President  declared  a 
national  emergency  as  a  result  of  the 
events  of  September  11,  2001.  The 
events  of  that  day  have  affected  U.S. 
businesses  both  in  the  declared  disaster 
areas  and  across  the  nation.  Many  of  the 
affected  businesses  would  qualify  for 
SBA  and  other  Federal  assistance  but  for 
their  location  outside  the  contiguous 
coimties. 

Accordingly.  SBA  finds  that  good 
cause  exists  to  publish  this  rule  as  an 
interim  final  rule  in  light  of  the  lu^ent 
need  to  make  economic  injury  disaster 
loans  available  to  businesses  that  have 
suffered  economic  injury,  but  that  do 
not  qualify  under  SBA's  existing 
geographic  restrictions.  Advance 
solicitation  of  comments  for  this 
rulemaking  would  be  impracticable  and 
contrary  to  the  public  interest,  as  it 
would  delay  the  delivery  of  critical 
assistance  to  these  businesses  by  a 
minimum  of  three  to  six  months.  Any 
such  delay  would  be  extremely 
prejudicial  to  the  affected  businesses.  It 
is  likely  that  some  would  be  forced  to 
cease  operations  before  a  rule  could  be 
promulgated  under  standard  notice  and 
comment  rulemaking  procedures. 

Furthermore.  SBA  has  a  statutory 
obligation  to  act  in  the  public  interest  in 
determining  eligibility  for  Federal 
assistance  under  the  Small  Business 
Act.  15  U.S.C.  633(d).  In  addition.  SBA 
also  has  the  specific  statutory  authority 
to  provide  economic  injury  assistance  to 
small  businesses  in  areas  affected  by 
disasters.  15  U.S.C.  636(b)(2).  SBA  also 
notes  the  failure  to  adopt  this  rule 
immediately  would  work  to  the 
detriment  of  many  small  businesses. 

Although  this  rule  is  being  published 
as  an  interim  final  rule,  comments  are 
hereby  solicited  from  interested 
members  of  the  public.  These  comments 
must  be  received  on  or  before  November 
21,  2001.  SBA  may  then  consider  these 


comments  in  making  any  necessary 
revisions  to  these  regulations. 

m.  Justification  for  Immediate  Efifective 
Date  of  Interim  Final  Rule 

The  APA  requires  that  "publication  or 
service  of  a  substantive  rule  shall  be 
made  not  less  than  30  days  before  its 
effective  date,  except  *  *  *  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule."  5  U.S.C.  553(d)(3).  SBA  finds 
that  good  cause  exists  to  make  this  final 
rule  effective  the  same  day  it  is 
published  in  the  Federal  Register. 

The  purpose  of  the  APA  provision  is 
to  provide  interested  and  affected 
members  of  the  public  sufficient  time  to 
adjust  their  behavior  before  the  rule 
takes  effect.  For  the  reasons  set  forth 
above  in  II.  Justification  of  Publication 
of  Interim  Final  Status  Rule,  SBA  finds 
that  good  cause  exists  for  making  this 
interim  final  rule  effective  immediately, 
instead  of  observing  the  30-day  period 
between  publication  and  effective  date. 

SBA  also  believes,  based  on  its 
contacts  with  interested  members  of  the 
public,  that  there  is  strong  interest  in 
inunediate  implementation  of  this  rule. 
SBA  is  aware  of  many  entities  that  will 
be  assisted  by  the  immediate  adoption 
of  this  rule. 

Compliance  With  Executive  Orders 
12866.  12988,  and  13132,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612),  and  the  Paperwork  Reduction  Act 
(44  U.S.C.  Ch.  35) 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  section  3  of  that  Order. 
This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 
Therefore,  under  Executive  Order 
13132,  SBA  determines  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

This  rule  does  not  impose  any  new 
information  collection  requirements 
from  SBA  which  require  the  approval  of 
OMB  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501-3520.  The 
new  rule  increases  access  to  SBA 
programs  that  assist  small  businesses, 
but  uses  existing  SBA  Forms  with 
current  OMB  control  numbers.  Eligible 
small  business  concerns  may  apply  for 
assistance  under  this  subpart  using 
existing  SBA  Forms  for  the  existing 
EIDL  Program.  The  forms  needed  are 
SBA  Form  #5  "Disaster  Business  Loan 
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Application  (OMB  #3245-0017),  SBA 
Form  #1368  "Additional  Filing 
Requirements  EIDL"  (OMB  #3245- 
0017),  SBA  Form  #413  "Personal 
Financial  Statement'(OMB  #3245-0188), 
and  IRS  Form  8821  "Tax  Information 
Authorization"  (OMB  #1545-1165). 
Applications  can  be  filed  at  the  SBA 
disaster  office  servicing  the  state  where 
the  business  is  located.  Such  offices  are 
located  in  Niagara  Falls,  NY;  Atlanta, 
GA;  Ft.  Worth,  TX;  and  Sacramento.  CA. 
Small  business  concerns  may  obtain 
additional  information  by  contacting  the 
Disaster  Area  Office  responsible  for 
their  state:  Niagara  Falls  Disaster  Office 
(Area  1),  Telephone:  (800)  659-2955; 
Facsimile:  (716)  282-1472;  Atlanta 
Disaster  Office  (Area  2).  Telephone: 
(800)  359-2227;  Facsimile:  (404)  347- 
4183;  Dallas/Ft.  Worth  Disaster  Office 
(Area  3);  Telephone:  (800)  366-6303; 
Facsimile:  (817)  885-7616;  or 
Sacramento  Disaster  Office  (Area  4); 
Telephone:  (800)  48a-5323;  Facsimile: 
(916) 566-7280. 

Due  to  its  publication  as  an  interim 
final  rule,  SBA  has  determined  that  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  do  not  apply. 

The  Office  of  Management  ana  Budget 
(OMB)  reviewed  this  rule  as  a 
"significant  regulatory  action"  under 
section  3(f)  under  Executive  Order 
12866.  SBA  estimates  that  the  final  rule 
will  have  a  significant  economic  impact 
of  more  than  $100  million. 

Under  section  4(d)  of  the  Small 
Business  Act.  the  SBA  has  a  statutory 
responsibility  to  act  in  the  public 
interest  in  determining  eligibility  for 
Federal  assistance  imder  the  Small 
Business  Act.  15  U.S.C.  633(d).  In 
addition,  the  SBA  is  specifically 
authorized  to  provide  disaster  assistance 
to  small  business  concerns  suffering 
substantial  economic  injury  in  areas 
affected  by  disasters.  15  U.S.C. 
636(b)(2).  SBA  believes  this  regulation 
is  necessary  to  reduce  the  adverse 
economic  impact  of  the  terrorist  attacks 
and  provide  assistance  to  small  business 
concerns  affected. 

Description  of  Potential  Benefits  of  the 
Rule 

The  most  significant  benefit  to  small 
businesses  as  a  result  of  this  rule  is  their 
eligibility  for  economic  injury  disaster 
assistance  programs.  As  stated  above, 
SBA  estimates  that  approximately  $852 
million  will  be  loaned  to  small 
businesses  as  a  lesidt  of  this  change. 
These  small  businesses  will,  as  a  result, 
be  able  to  meet  basic  operational  costs 
and  payroll  obligations.  SBA  believes 
that,  while  the  subsidy  cost  of  this 
lending  will  be  approximately 
$250,000,000,  the  economic  benefit  of 


keeping  these  small  businesses 
operating  will  be  significant.  The  events 
of  September  11,  2001  deepened  the 
economic  slowdoMm  the  country  was 
experiencing,  and  in  many  instances  it 
also  raised  imforeseen  economic 
consequences  for  certain  small 
businesses.  In  addition,  many  small 
businesses  find  themselves  directly 
affected  by  certain  necessary  Federal 
regulatory  action  made  necessary  by  the 
need  for  heightened  security.  As  such, 
many  small  businesses  that  would  have 
otherwise  successfully  weathered  an 
ordinary  economic  downturn  find 
themselves  faced  with  extraordinary 
situations.  The  survival  of  these 
businesses  presents  a  potential  net 
increase  to  the  economy.  Furthermore,  it 
will  ameliorate  the  negative  effects  of 
the  downturn  and  reduce  or  prevent 
additional  costs  to  the  government 
(through  increased  payments  in 
entitlement  programs,  and  reduced 
revenues)  and  the  economy  as  a  whole 
(through  increased  business  failures  and 
loss  of  capacity). 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs- 
business,  Reporting  and  recordkeeping 
requirements.  Small  businesses. 

For  the  reasons  stated  in  the 
preamble.  SBA  amends  13  CFR  part  123 
as  follows: 

PART  123— DISASTER  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(b), 
636(c)  and  636(f);  Pub.  L.  102-395,  106  Stat. 
1828,  1864;  Pub.  L.  103-75,  107  SUt.  739; 
and  Pub.  L.  106-50. 113  Stat.  245. 

2.  In  part  123.  add  new  subpart  G  to 
read  as  follows: 

Subpart  6— Economic  Intury  Disaster 
Loans  as  s  ResuN  of  the  Ssptsmbsrl  1 , 
2001  Tsrrorist  Attacks 

123.600  Are  economic  injury  disaster  loans 
under  this  subpart  limited  to  the 
geographic  areas  contiguous  to  the 
declared  disaster  areas? 

123.601  Is  my  business  eligible  to  apply  for 
an  economic  injury  disaster  loan  under 
this  subpart? 

123.602  When  would  my  business  not  be 
eligible  to  apply  for  an  economic  injury 
disaster  loan  under  this  subpart? 

123.603  What  is  the  interest  rate  on  an 
economic  injury  disaster  loan  under  this 
subpart? 

123.604  How  can  my  business  spend  my 
economic  Injury  disaster  loan  under  this 
subpart? 

123.605  How  long  do  I  have  to  apply  for  a 
loan  under  this  subpart? 


123.606    May  I  request  an  increase  in  the 
amount  of  an  economic  injury  disaster 
loan  under  this  subpart? 

Subpart  G— Economic  injury  Disaster 
Loans  as  a  Rasult  of  the  SeptamtMr  1 1 , 
2001  Tarrorist  Attacks 

§  1 23.600    Are  economic  injury  disaster 
loans  under  ttiis  subpart  limited  to  ttte 
geographic  areas  contiguous  to  the 
declared  disaster  sress? 

No.  Notwithstanding  §  123.4,  SBA 
may  make  economic  injury  disaster 
loans  outside  the  declared  disaster  areas 
and  the  contiguous  geographic  areas  to 
small  business  concerns  that  have 
suffered  substantial  economic  injtiry  as 
a  direct  result  of  the  destruction  of  the 
World  Trade  Center  or  the  damage  to 
the  Pentagon  on  September  11.  2001,  or 
as  a  direct  result  of  any  related  federal 
action  taken  between  September  11, 
2001  and  October  22,  2001. 

§123.601  Is  my  business  sHgRtls  to  spply 
for  an  economic  injury  disaster  loan  undsr 
this  subpsrt? 

(a)  If  your  business  has  suffered 
substantial  economic  injury  as  a  direct 
result  of  the  destruction  of  the  World 
Trade  Center  or  the  dcunage  to  the 
Pentagon  on  September  11,  2001,  or  as 
a  direct  result  of  any  related  federal 
action  taken  between  September  11, 
2001  and  October  22,  2001.  you  are 
eligible  to  apply  for  an  economic  injury 
disaster  loan  under  this  subpart. 

(1)  Substantial  economic  mjury  is 
such  that  a  business  concern  is  imable 
to  meet  its  obligations  as  they  matvire  or 
to  pay  its  ordinary  and  necessary 
operating  expenses. 

(2)  Loss  ofanticipated  profits  or  a 
drop  in  sales  is  not  considered 
substantial  economic  injury  for  this 
purpose. 

(b)  Economic  injury  disaster  loans  are 
available  under  this  subpart  only  if  you 
were  a  small  business  (as  defined  in  part 
121  of  this  chapter)  on  September  11, 
2001,  you  and  your  affiliates  and 
principal  owners  (20%  or  more 
ownership  interest)  have  used  all 
reasonably  available  funds,  and  you  are 
imable  to  obtain  credit  elsewhere  (see 
§123.104). 

(c)  Eligible  businesses  do  not  include 
agricultural  enterprises,  but  do  include 
small  agricultural  cooperatives  and 
producer  cooperatives. 

1 123.602    Wtwn  would  my  business  not  be 
eiigibie  to  apply  for  an  economic  injury 
disaster  loan  under  this  subpart? 

Your  business  is  not  eligible  for  an 
economic  injury  disaster  loan  under  this 
subpart  if  you  (or  any  principal  of  the 
business)  fit  into  any  of  the  categories  in 
§§123.101  and  123.201.  or  if  your 
business  is: 
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(a)  Engaged  in  lending,  multi-level 
sales  distribution,  speculation,  or 
investment  (except  for  real  estate 
investment  with  property  held  for  rental 
on  September  11,  2001); 

(b)  A  non-profit  or  charitable  concern; 

(c)  A  consumer  or  marketing 
cooperative; 

(d)  Not  a  small  business  concern;  or 

(e)  Deriving  more  than  one-third  of 
gross  annual  revenue  from  legal 
gambling  activities; 

(0  A  loan  packager  which  earns  more 
than  one-third  of  its  gross  annual 
revenue  from  packaging  SB  A  loans; 

(g)  Principally  engaged  in  teaching, 
instructing,  counseling,  or 
indoctrinating  reUgion  or  religious 
behefs.  whether  in  a  religious  or  secidar 
setting;  or 

(h)  Primarily  engaged  in  political  or 
lobbying  activities. 

f123J03    What  is  the  intareet  rate  on  an 
•conomk  injury  disastsr  loan  under  this 
sutipart? 

Your  economic  injury  disaster  loan 
under  this  subpart  will  have  an  interest 
rate  of  4  percent  per  annum  or  less. 

1123.604    How  can  my  business  spend  my 
sconomic  injury  disastsr  losn  under  this 
subpart? 

(a)  You  can  only  use  the  loan 
proceeds  for  working  capital  necessary 
to  carry  your  concern  imtil  resumption 
of  normal  operations  and  for 
expenditures  necessary  to  alleviate  the 
specific  economic  injury,  but  not  to 
exceed  that  which  the  business  could 
have  provided  had  the  injiuy  not 
occurred. 

(b)  Loan  proceeds  may  not  be  used  to: 

(1)  Refinance  indebtedness  which  you 
incmred  prior  to  September  11,  2001; 

(2)  Make  payments  on  loans  owned  by 
another  feder^  agency  (including  SBA) 
or  a  Small  Business  Investment 
Company  licensed  under  the  Small 
Business  Investment  Act; 

(3)  Pay,  directly  or  indirectly,  any 
obligations  resulting  from  a  federal, 
state  or  local  tax  penalty  as  a  result  of 
negligence  or  fraud,  or  any  non-tax 
criminal  fine,  civil  fine,  or  penalty  for 
non-compliance  with  a  law,  regulation, 
or  order  of  a  federal,  state,  regional,  or 
local  agency  or  similar  matter; 

(4)  Repair  physical  damage;  or . 

(5)  Pay  dividends  or  other 
disbiirsements  to  owners,  partners, 
officers,  or  stockholders,  except  for 
reasonable  remuneration  directly  related 

"to  their  performance  of  services  for  the 
business. 

§123.605    How  iong  do  i  have  to  apply  for 
s  losn  under  this  subpart? 

You  have  until  January  22,  2002  to 
apply  for  a  loan  imder  this  subpart. 


Your  application  must  be  postmarked 
no  later  than  this  date.  SBA  has  the 
discretion,  for  good  cause,  to  extend  the 
application  deadline  by  publication  of  a 
notice  in  the  Federal  Register. 

f  123.606  May  I  request  sn  Increase  in  the 
smount  of  sn  sconomic  iniury  disaster  loan 
under  this  subpart? 

Yes.  Notwithstanding  §  123.20,  you 
may  request  an  increase  in  the  amount 
of  an  economic  injury  disaster  loan 
under  this  subpart  not  later  than  one 
year  after  the  date  SBA  approves  yoiu 
initial  request. 

Dated:  October  16,  2001. 
Hector  V.  Barreto, 
Administrator. 
(FR  Doc.  01-26565  Filed  10-19-01;  8:45  am)" 

BUJNO  CODE  KBS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Pwrt  39 

[Docket  No.  99-NE-62-AD;  Amendment  39- 
12473;  AD  2001-21-03] 

RIN  2120-AA64 

Airworthineaa  DiractivM;  General 
Electric  Company  GEM  Series 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  General  Electric 
Company  (GE)  GE90  series  ttuhofan 
engines.  That  AD  c\irrently  requires 
inspecting  and  purging  the  P3B  and  Ps3 
lines  and  associated  fittings  and  ports  of 
moisture.  This  amendment  will  allow 
the  installation  of  improved  hardware  as 
terminating  action  to  requirements  of 
the  AD,  and  remove  the  GE90-92B 
engine  model  bom  the  AD  applicability. 
This  amendment  is  prompted  by  the 
recent  FAA  approval  of  redesigned  P3B 
and  Ps3  sense  lines,  and  the  removal  of 
the  GE90-92B  engine  from  the 
applicability.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
corruption  of  Ps3  signals,  which  could 
result  in  simultaneous  loss  of  thrust 
control  of  both  engines. 
DATES:  Effective  date  November  26, 
2001.  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  General  Electric  Company  via 
Lockheed  Martin  Technology  Services, 
10525  Chester  Road,  Suite  C,  Cincinnati, 
OH  45215;  telephone;  (513)  672-6400,      . 
fax:  (513)  672-6422.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Regional 
Coimsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  RWTHER  INFORMATION  COfTTACT:  John 
E.  Golinski,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (781)  238-7135;  fax: 
(781) 238-7199. 
SUPPt.EMENTARY  MFORMATKW:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-27-15, 
Amendment  39-11496  (65  FR  692, 
January  6,  2000),  which  is  applicable  to 
General  Electric  Company  (GE)  models 
GE90-76B,  -77B.  -85B.  and  -90B 
turbofan  engines  was  published  in  the 
Federal  Register  on  June  12,  2001  (66 
FR  31569).  That  action  proposed  to 
allow  the  installation  of  improved 
hardware  in  accordance  with  the 
Accomplishment  Instructions,  Section  3 
of  GE  Alert  Service  Bulletin  (ASB)  No. 
GE90  73-A0060,  Revision  3,  dated 
September  14,  2000  as  terminating 
action  to  requirements  of  the  AD.  That 
action  also  proposed  to  remove  the 
GE90-92B  engine  model  from  the  AD 
applicability.  Also,  that  action  proposed 
an  installation  deadline  for  the 
improved  hardware  of  October  31,  2001. 
The  deadline  is  changed  for  this  final 
rule  to  December  31,  2001,  to  support 
the  timing  for  when  the  final  rule  is 
published  in  the  Federal  Register.  In 
doing  this,  no  additional  risk  to  the  fleet 
will  incur,  based  on  information  from 
GE  that  in  response  to  the  proposal,  all 
remaining  engines  are  now  retrofitted 
with  redesigned  hardware. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Remove  Refisrence  to  P3B  Signal 
Blockage  From  Unsafe  Condition 
Description 

One  comment  frtim  the  manufacturer 
requests  that  the  unsafe  condition 
statement  in  the  AD  be  revised  to 
remove  P3B  signal  blockage  and  partial 
blockage  as  some  of  the  causes  of  loss 
of  engine  thrust  control.  Blockage  and 
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partial  blockage  of  the  P3B  signal  coidd 
result  in  a  change  to  the  engine 
acceleration  schedule,  and  possibly  a 
reduction  in  compressor  stall  margin, 
but  a  loss  of  thrust  control  would  not 
occur.  The  FAA  agrees.  Reference  to 
P3B  signal  blockage  and  partial  blockage 
is  removed  from  the  unsafe  condition 
statement  in  this  AD. 

Delete  Certain  Hardware  From  the  Old 
Configuration  Table 

Another  comment  from  the 
manufacturer  requests  that  three 
hardware  items  in  the  paragraph  (k)  Old 
Configuration  Table  be  deleted  to  avoid 
confusion,  because  these  items  may  be 
used  in  other  locations  on  the  engine. 
The  FAA  agrees.  The  hardware  items 
which  are  a  single  tube  clamp,  double 
tube  clamp,  and  bracket  assembly,  are 
deleted  from  the  Old  Configuration 
Table  in  this  AD. 

Delete  Last  Phrase  of  Unsafe  Condition 
Description 

One  commenter  requests  the  deletion 
of  the  last  phrase  of  the  unsafe 
condition  description,  "which  if  it 
occurs  in  a  critical  phase  of  flight,  could 
result  in  loss  of  airplane  control."  The 
commenter  did  not  provide  a  reason  or 
justification  for  the  request.  The  FAA 
partially  agrees.  As  stated  in  the  original 
AD,  the  FAA  is  especially  concerned 
about  the  possibility  of  simultaneous 
loss  of  thrust  control  on  both  engines 
due  to  ice  blockage  of  each  engine's  Ps3 
pressure  sensing  system  under  certain 
atmospheric  conditions.  Corruption  of 
Ps3  signals  could  result  in  simultaneous 
loss  of  thrust  control  of  both  engines. 
The  unsafe  condition  description  is 
rewritten  for  clarification  as  follows: 
"The  actions  specified  in  this  AD  are 
intended  to  prevent  corruption  of  Ps3 
signals,  which  could  result  in 
simultaneous  loss  of  thrust  control  of 
both  engines." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  about  208  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  28  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  AD,  that  it 
would  take  about  one  work  hour  per 
engine  to  do  the  inspecbon  and  purging, 
and  that  the  average  labor  rate  is  $60  per 


work  hour.  Based  on  these  figiues,  the 
total  AD  cost  effect  on  U.S.  operators  for 
one  inspection  is  estimated  to  be  $1 ,680. 
The  FAA  also  estimates  that  it  would 
take  about  four  work  hours  per  engine 
to  do  the  proposed  P3B/Ps3  sense  line 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  The 
manufacturer  has  stated  that  it  may 
provide  the  redesigned  hardware  at  no 
cost  to  operators.  Based  on  this 
information,  the  total  AD  cost  effect  on 
U.S.  operators  for  sense  line 
replacement  is  estimated  to  be  $6,720. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  effect,  positive  or  negative,  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11496  (65  FR 


692,  January  6,  2000)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-12473,  to  read  as 
follows: 

2001-21-03        General  Electric  Company: 

Amendment  39-12473.  Docket  No.  99- 
NE-62-AD.  Supersedes  AD  99-27-15. 
Amendment  39-11496. 
Applicability:  General  Electric  Company 
(GE)  Models  GE9a-76B.  -77B.  -«5B.  and  ' 
-90B  turbofan  engines.  TK^se  engines  are 
installed  on,  but  not  limited  to  Boeing  777 
series  airplanes. 

Note  t:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identiHed  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph 
(m)  of  this  AD.  The  request  should  include 
an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Cojnp/i(U)ce:  Compliance  with  the 
requirements  of  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  corruption  of  Ps3  signals, 
which  could  result  in  simultaneous  loss  of 
thrust  control  of  both  engines,  do  the 
following: 

Determination  of  Further  Action 

(a)  If  the  engine  has  been  configured  as 
specified  in  one  of  the  following  service 
bulletins  (SB's),  or  has  one  of  the  following 
serial  numbers  (SN's).  no  further  action  is 
required. 

(1)  SB  GE90  S/B  75-0031.  Revision  1.  dated 
August  29,  2000. 

(2)  SB  GE90  S/B  75-0031.  Revision  2,  dated 
September  14,  2000. 

(3)  SB  GE90  S/B  75-0031.  Revision  3,  dated 
March  30.2001. 

(4)  Engine  SN  is  900-326.  90O-328,  900-332, 
900-333,  900-334,  or  higher. 

Initial  Inspection.  Cleaning,  Moisture 
Purging,  and  Blending 

(b)  For  engines  that  are  not  configured  or 
listed  by  SN  as  specified  in  paragraph  (a)  of 
this  AD.  do  the  following: 

(1)  Inspect,  clean,  moisture  purge,  and  if 
necessary,  blend  any  high  metal,  nicks,  or 
burrs  on  fitting  threads,  on  one  engine 
installed  on  Boeing  777  series  aircraft,  within 
10  cycles-in-service  (CIS)  after  the  effective 
date  of  this  AD  in  accordance  with  the 
Accomplishment  Instructions,  Section  3  of 
GE  Alert  Service  Bulletin  (ASB)  No.  GE90 
73-A0060.  Revision  3.  dated  September  14, 
2000. 

(2)  Inspect,  clean,  moisture  pur^,  and  if 
necessary,  blend  any  high  metal,  nicks,  or 
burrs  on  fitting  threads,  on  the  other  engine 
installed  on  the  Boeing  777  series  aircraft, 
within  20  CIS  after  the  effective  dale  of  this 
AD  in  accordance  with  the  Accomplishment 
Instructions.  Section  3  of  GE  ASB  No.  GE90 


53334  Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001/RiUes  and  Regulations 


73-A0060,  Revision  3,  dated  Saptember  14, 
2000. 

Credit  for  Previous  Inspections,  Cleaning, 
and  Moisture  Purging 

(c)  For  engines  that  have  complied  with  the 
initial  and  repetitive  inspections  of  AD  99- 
27-15,  GE  ASB  No.  GE90  73-A0060, 
Revision  1,  dated  March  1,  2000:  GE  ASB  No. 
GE90  73-A0060,  Revision  2,  dated  May  12, 
2000:  GE  ASB  No.  GE90  73-A0O60,  Revision 
3,  dated  September  14,  2000:  or  with  an  FAA 
approved  alternative  method  of  compliance, 
perform  repetitive  inspections  as  specified  in 
paragraph  (d)  of  this  AD.  | 

Repetitive  Inspections 

(d)  Thereafter,  inspect,  clean,  and  moisture 
purge,  and  if  necessary,  blend  any  high 
metal,  nicks,  or  burrs  on  fitting  threads  of 
each  engine  in  accordance  with  the 
Accomplishment  Instructions,  Section  3,  of 
GE  ASB  No.  GE90  73-A0O6O,  Revision  3, 
dated  September  14,  2000,  within: 

(1)  30  CIS  since-last-inspection,  OR, 

(2)  If  applicable,  125  QS  since-last- 
inspection  for  one-engine-only  per  airplane. 

Replacement  Engines 

(e)  For  replacement  engines,  perform  the 
initial  inspection,  cleaning,  and  moisture 
purging,  and  if  necessary,  blend  any  high 
metal,  nicks,  or  burrs  on  fitting  threads  as 
specified  in  paragraph  (b)  of  this  AD,  except 
perform  initial  inspection  before 
accumulating  30  CIS  or  125  CIS,  depending 
on  the  existing  inspection  interval  for  the 
engine  that  was  replaced. 


Idle  Leak  Check  or  Dual  Signoff  Procedure 
Check 

(f)  After  accomplishing  the  inspection  and 
maintenance  actions  specified  in  paragraphs 
(b)  through  (e)  of  this  AD,  and  before  entry 
—into  service,  do  EITHER  of  the  following: 

(1)  Perform  an  idle  leak  check  to  confirm 
no  P3B  or  Ps3  sense  system  faults  in 
accordance  with  Accomplishment 
Instructions,  Section  3,  paragraph  (15),  of  GE 
ASB  No.  GE90  73-A0060,  Revision  3,  dated 
September  14,  2000.  OR, 

(2)  Perform  a  dual  signoff  procedure  check 
to  confirm  there  are  no  loose  fittings  that 


could  cause  P3B  and  Ps3  sense  system  faults, 
in  accordance  with  Accomplishment 
Instructions,  Section  3,  paragraph  (15),  of  GE 
ASB  No.  GE90  73-A0060,  Revision  3,  dated 
September  14,  2000.  Idle  leak  checks  that 
were  performed  using  GE  ASB  No.  GE90  73- 
A0060,  dated  December  23, 1999,  and  idle 
leak  checks  or  dual  signoff  procedure  checks 
that  were  performed  using  GE  ASB  No.  GE90 
73-A0060,  Revision  1,  dated  March  1.  2000, 
or  GE  ASB  No.  GE90  73-A0060,  Revision  2, 
dated  May  12,  2000,  may  be  considered  as 
alternative  methods  of  compliance  for  this 
requirement. 

Installation  of  Redesigned  Hardware 

(g)  At  the  next  engine  shop  visit  after  the 
effective  date  of  this  AD,  but  not  later  than 
December  31.  2001,  install  the  redesigned 
P3B  and  Ps3  tubes,  hoses,  clamps,  and 
bracket  assembly  in  accordance  with 
Accomplishment  Instructions,  Section  3.A. 
through  3.H.  of  GE  ASB  No.  GE90  S/B  75- 
0031,  Revision  3,  dated  March  30,  2001. 

Definition 

(h)  For  the  purposes  of  this  AD,  an  engine 
shop  visit  is  defined  as  any  time  an  engine 
has  maintenance  performed  that  involves 
separation  of  a  major  flange,  such  as  removal 
of  the  low  pressure  turbine  module,  or  high 
pressure  compressor  top  case  half 

Credit  for  Installation  of  Redesigned 
Hardware 

(i)  Hardware  installation  that  was 
performed  using  GE  ASB  No.  GE90  S/B  75- 
0031,  Revision  2,  dated  September  14,  2000; 
or  GE  ASB  No.  GE90  S/B  75-0031,  Revision 
1,  dated  August  29,  2000,  may  be  considered 
as  alternative  methods  of  compliance  for  this 
requirement. 

No  Simultaneous  Actions 

(j)  Do  not  perform  the  actions  required  by 
this  AD  concurrently  on  botji  engines 
installed  on  Boeing  777  series  aircraft. 

Old  Configuration  Hardware 

(k)  After  the  effective  date  of  this  AD,  do 
not  install  any  of  the  old  configuration 
hardware  listed  in  the  following  table. 


Old  Configuration  Hardware  Not 
To  Be  Installed 


Part 


Ps3Tube 

Ps3  Hose 
P3BTube 

PSBHose 


Part  No. 


350-151-505-0 
350-184-806-^ 
350-114-005-0 
649-794-573-0 
350-151-604-0 
350-184-904-0 
350-11 4-1 0&-0 
649-794-572-0 


Terminatiiig  Action 

(1)  Installation  of  redesigned  hardware  as 
specified  in  paragraph  (g)  of  this  AD 
constitutes  terminating  action  for 
requirements  of  paragraph  (d)  and  paragraph 
(e)  of  this  AD. 

Alternative  Methods  of  Compliance 

(m)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Spedai  Flight  Permits 

(n)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(o)  The  inspections  and  installation  of 
redesigned  hardware  must  be  done  in 
accordance  with  the  following  General 
Electric  alert  service  bulletins  (ASB's): 


Document  No. 


ASB  No  GE90  73-A0060  .... 

Total  pages:  8 
ASB  No.  GE90  S/B  75-0031 

Total  pages:  36 


1-8 
1-36 


Revision 


Date 


September  14,  2000. 
March  30,  2001. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Company  via  Lockheed 
Martin  Technology  Services,  10525  Chester 
Road,  Suite  C,  Cincinnati,  OH  45215; 
telephone:  (513)  672-6400,  fax:  (513)  672- 
8422.  Copies  may  be  inspected  at  the  FAA, 
New  Eiigland  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Efifective  Date  of  This  AD 

(p)  This  amendment  becomes  effective  on 


November  26,  2001. 

Issued  in  Burlington,  Massachusetts,  on 
October  10,  2001. 

Donald  E.  Pioufiie, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-26324  Filed  10-19-01;  8:45  am] 
BiujNQ  CODE  ^»^o-^y^} 


DEPARTMENT  OF  TFUNSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doelwt  No.  2000-NM-337-AD;  AfiMndnMnt 
3»-12476;  AD  2001-21-05] 

RIN2120-AA64 

Airworthinass  CMractivas;  McDonnell 
Douglas  Model  MD-11  Sarias 
Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  a  revision  of  the 
Airplane  Flight  Manual  (AFM)  to  alert 
the  flightcrew  that  both  flight 
management  computers  (FMC)  must  be 
installed  and  operational.  That  AD  also 
requires  an  inspection  to  determine  the 
serial  ntunber  of  the  FMC's;  and  follow- 
on  corrective  actions,  if  necessary, 
which  terminate  the  AFM  revision.  This 
amendment  requires  an  inspection  to 
verify  if  a  certain  modiBcation  is  on  the 
front  and  rear  identification  plates  of  the 
FMC's;  and  applicable  follow-on  and 
corrective  actions.  This  amendment  is 
prompted  by  the  FAA's  determination 
that  further  rulemaking  action  is 
necessary  to  ensure  that  all  affected 
airplanes  are  inspected  for  suspected 
defective  multiplexers.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  airspeed  and  altitude 
indications  on  both  primary  flight 


displays  in  the  cockpit,  and/or  loss  or 
degradation  of  the  autopilot 
functionaUty,  and  consequent  foilure  of 
the  data  busses. 

DATES:  Effective  November  26,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
26,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept  C1-L5A 
(D80(M)024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
ANM-130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 

SUPPI.EMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-15-14, 
amendment  39-10665  (63  FR  38464, 
July  17, 1998),  which  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
1 1  series  airplanes,  was  published  in  the 
Federal  Reg^er  on  April  19,  2001  (66 
FR  20116).  The  action  proposed  to 
continue  to  require  a  revision  of  the 
Airplane  Fligh*  Manual  to  alert  the 
flightcrew  thai  both  flight  management 
computers  (FMCs)  must  be  installed  and 
operational.  This  action  also  proposed 
to  require  an  inspection  to  determine 
whether  McDonnell  Douglas 
Modification  "AS"  had  been 
incorporated  and  applicable  follow-on 
and  corrective  actions. 

Comiiients 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Commenter  Concurs 

One  operator  indicates  that  it  has  no 
obiections  to  the  proposed  actions, 
which  it  has  already  completed. 


Request  To  AUow  Verification  of  Prior 
Re-identification 

One  operator  states  that  "if  the  Mod 
AS  accomplishes  the  corrective  action 
of  the  data  bus  failure  condition,  and 
was  satisfactorily  demonstrated  and 
approved  by  the  FAA,  then  the 
terminating  action  should  be  to  'verify 
that  the  FMCs  installed  have  Mod  AS 
incorporated  and  are  software  updated 
to  die  -912  P/N."  There  should  be  no 
need  to  confirm  that  a  data  bus  failure 
condition  does  not  exist." 

The  same  commenter  states  that  it  has 
already  accomplished  the  proposed 
terminating  action  by  modifying  all  of 
its  FMCs  with  Mod  "AS",  and  has 
accomplished  the  Honeywell  and  the 
McDonnell  Douglas/Boeing  service 
bulletins  to  ensiu%  that  the  software  was 
updated  to  the  -912  P/N.  The  FAA 
concurs  that  if  the  requirements  of  the 
applicable  service  bidletin  have  already 
been  accomplished,  this  AD  does  not 
require  that  those  actions  be  repeated. 
As  a  result,  no  change  to  the  AD  is 
necessary  in  this  regard. 

ConcliisicMi 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nde  as  proposed. 

Cost  Impact 

There  are  approximately  1 74  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  59  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  98-15-14  and  retained 
in  this  AD  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu*. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $3,540.  or 
$60  per  airplane. 

The  new  actions  that  are  required  by 
this  AD  will  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  new  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $3,540 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact . 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
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actually  required  by  the  AD.  These 
figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  | 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40U3,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
remoN^ng  amendment  39-10665  (63  FR 
38464,  July  17, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12476.  to  read  as 
follows: 

2001-21-05    McDonnell  Douglas: 

Amendment  39-12476.  Docket  2000- 
NM-337-AD.  Supersedes  AD  96-15-14. 
Amendment  39-10665. 
Applicability:  Model  MI>-11  series 
airplanes  having  manufacturer's  fuselage 


numbers  0447  through  0552  inclusive,  and 
0554  through  0621  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airspeed  and  altitude 
indications  on  both  primary  flight  displays  in 
the  cockpit,  and/or  loss  or  degradation  of  the 
autopilot  functionality,  and  consequent 
failure  of  the  data  busses,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  98-15- 
14 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  Within  5  days  after  May  20, 1998  (the 
effective  date  of  AD  98-10-01,  amendment 
39-10512),  revise  Section  1,  page  5-1,  of  the 
Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following  statement.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  into  the  AFM. 

"Prior  to  dispatch  of  the  airplane,  both  Flight 
Management  Computer  1  (FMC-1)  and  FMC- 
2  must  be  installed  and  operational." 

New  Actions  Required  by  This  AD 

Inspection 

(b)  Within  90  days  after  the  effective  date 
of  this  AD.  do  an  inspection  to  verify  that 
modification  "AS"  is  on  the  front  and  rear 
identification  plates  of  flight  management 
computer  1  (FMC-1)  and  FMC-2,  per 
McDonnell  Douglas  Service  Bulletin  MDll- 
34-085,  Revision  01,  dated  September  20. 
1999.  After  the  inspection  has  been  done,  the 
AFM  revision  required  by  paragraph  (a)  of 
this  AD  may  be  removed  from  the  AFM. 

Condition  J  (Modification  "AS"  Is  Installed) 

(c)  If  modification  "AS"  is  found  installed 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD,  before  further  flight,  do  the 
actions  specified  in  paragraphs  (c)(1)  and 
(c)(2)  of  this  AD,  per  McDonnell  Douglas 
Service  Bulletin  MDll-34-085,  Revision  01, 
dated  September  20. 1999. 

(1)  Do  a  test  of  the  FMC's  in  the  flight 
compartment  to  ensure  that  modification 
"AS"  is  operational,  and  do  applicable 
corrective  actions,  if  necessary.  Both  FMC's 
must  have  modification  "AS"  installed  and 
pass  the  test  before  loading  new  software  per 
paragraph  (c)(2)  of  this  AD. 

(2)  Install  new  software  and  reidentify 
FMC-1  and  FMC-2  as  part  number  (P/N) 
4059050-912. 


Note  2:  McDonnell  Douglas  Service 
Bulletin  MDl  1-34-085 ,  Revision  01 .  dated     . 
Septeml)er  20, 1999.  references  Honeywell 
Service  Bulletin  4059050-34-6020,  Revision 
1,  dated  April  30, 1999,  as  an  additional 
source  of  service  information  for  the 
installation  and  reidentification  requirements 
of  paragraphs  (c)(2)  and  (d)(2)  of  this  AD. 

Condition  2  (Modification  "AS"  Is  Not 
Installed) 

(d)  If  modification  "AS"  is  NOT  found 
installed  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  before  ftirther  flight, 
do  the  actions  specified  in  paragraphs  (d)(1). 
(d)(2),  and  (d)(3)  of  this  AD,  per  McDonnell 
Douglas  Service  Bulletin  MDll-34-085, 
Revision  01,  dated  September  20, 1999. 

(1)  Remove  FMC-1  and  FMC-2. 

(2)  Install  modification  "AS"  and  new 
software,  and  reidentify  FMC-1  and  FMC-2 
as  P/N  4059050-912. 

(3)  Install  modified  and  reidentified  FMC- 
1  and  FMC-2. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  required  by  paragraph  (a)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDll-34-085,  Revision  01,  dated 
September  20, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D80O-O024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
November  26,  2001. 
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Issued  in  Renton,  Washington  on  October 
15,2001. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  01-26472  Filed  10-19-01;  8:45  am) 
BILUNG  COOe  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2001-NM-305-AD;  Amendment 
39-12477;  AD  2001-21-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
Model  6-V  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Gulfstream  Model 
G-V  series  airplanes.  This  action 
requires  an  initial  inspection  of  the 
electrical  connections  for  the  fire 
extinguisher  bottles;  an  inspection  after 
any  subsequent  maintenance  affecting 
the  fire  extinguisher  bottles:  corrective 
action,  if  necessary;  and  reporting  of  the 
results  of  the  inspection  to  the  Federal 
Aviation  Administration  (FAA).  This 
action  is  prompted  by  a  report 
indicating  that  the  electric^ 
connections  for  the  fire  extinguisher 
bottle  squibs  had  been  improperly 
installed  either  during  manufacturing  or 
during  subsequent  maintenance.  This 
action  is  necessary  to  prevent  fire 
extinguishing  agent  from  being 
discharged  into  the  wrong  location, 
which  could  result  in  failure  to 
extinguish  an  in-flight  fire  on  an 
affected  engine  and  jeopardize  operation 
of  the  opposite  engine.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  November  6,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
6,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  21,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
305-AD.  1601  Lind  Avenue,  SW., 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-305-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-9980.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Chupka,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch.  ACE- 
116A.  FAA.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450. 
Atlanta,  Georgia  30349;  telephone  (770) 
703-6046;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  that,  during  an 
inspection  of  a  Gulfstream  Model  G-V 
series  airplane,  the  electrical 
connections  for  the  left  and  right  fire 
extinguisher  bottle  squibs  were  found  to 
be  improperly  installed.  The  improper 
installation  occurred  either  diuing 
manufacturing  or  diuing  subsequent 
maintenance  affiecting  the  fire 
extinguisher  bottles.  This  condition,  if 
not  corrected,  could  cause  fire 
extinguishing  agent  to  be  discharged 
into  the  wrong  location,  which  could 
restilt  in  failiue  to  extinguish  an  in- 
flight fire  on  an  affected  engine  and 
jeopardize  operation  of  the  opposite 
engine. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Gulfstream  V  Alert  Customer  Bulletin 
No.  14,  dated  September  20.  2001. 
which  describes  procedures  for  a  one- 
time inspection  of  the  electrical 
connections  for  the  engine  fire 
extingwsher  bottles  and  for  correction 
of  any  incorrect  electrical  coimection 
which  is  detected. 


Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  fire  extinguishing  agent  from 
being  discharged  into  the  wrong 
location,  which  could  result  in  failure  to 
extinguish  an  in-flight  fire  on  an 
affected  engine  and  jeopardize  operation 
of  the  opposite  engine.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 
This  AD  also  requires  that  operators 
report  results  of  inspection  findings  to 
the  FAA. 

DiflRerences  Between  Service  Bulletin 
and  This  AD 

Because  it  is  not  known  whether  the 
improper  installation  of  the  electrical 
connections  for  the  fire  extinguisher 
bottles  occurred  during  the 
manufacturing  process  or  during 
subsequent  maintenance,  this  AD 
requires  inspection  of  those  electrical 
connections  following  any  maintenance 
affecting  the  fire  extinguisher  bottles. 
The  alert  customer  bulletin  does  not 
refer  to  inspection  following 
maintenance.  This  AD  also  requires  that 
inspection  findings  be  reported  to  the 
FAA.  whereas  the  alert  customer 
bulletin  recommends  notice  to 
Gulfstream  that  the  Accomplishment 
Instructions  of  the  alert  customer 
bulletin  have  been  performed. 

Interim  Action 

This  is  considered  to  be  interim 
action  lutil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
luider  the  caption  ADDRESSES.  All 
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communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimjental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-305-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact  I 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 


Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

list  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-21-06    Gulfstream  Aerospace 
Corporation:  Amendment  39-12477. 
Docket  20O1-NM-305-AD. 
Applicability:  Model  G-V  series  airplanes, 
serial  numbers  501  through  652  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fire  extinguishing  agent  from 
being  discharged  into  the  wrong  location, 
which  could  result  in  failure  to  extinguish  an 
in-flight  fire  on  an  affected  engine  and 
jeopardize  operation  of  the  opposite  engine, 
accomplish  the  following: 

Inspections 

(a)  Within  the  next  25  flight  hours,  but  no 
later  than  10  days  after  the  effective  date-of 
this  AD:  Perform  a  general  visual  inspection 
of  the  electrical  connections  of  the  fire 
extinguisher  bottles  for  correct  connections, 
in  accordance  with  Gulfstream  Alert 
Customer  Bulletin  No.  14.  dated  September 
20.  2001. 


(b)  Prior  to  further  flight  follovring  any 
maintenance  that  affects  the  fire  extinguisher 
bottles:  Perform  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Corrective  Action 

(c)  If  any  incorrect  electrical  connection  is 
detected  during  the  inspections  required  by 
paragraph  (a)  or  (b)  of  this  AD:  Correct  that 
connection,  in  accordance  with  the 
Accomplishment  Instructions  of  Gulfstream 
Alert  Customer  Bulletin  No.  14.  dated 
September  20.  2001. 

Reporting 

(d)  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  to  the  Manager. 
Atlanta  Aircraft  Certification  Office  (ACO). 
FAA,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450.  Atlanta.  Georgia  30349; 
fax  (770)  703-6097;  at  the  applicable  time 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD.  The  report  must  include  the  inspection 
results,  a  description  of  any  discrepancies 
found,  the  airplane  serial  number,  and  the 
number  of  landings  and  flight  hours  on  the 
airplane.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  the  report  within  35  days  after 
performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  has  been 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  35  days 
after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permite 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

incorporation  by  Jteference 

(g)  The  actions  shall  be  done  in  accordance 
with  Gulfstream  V  Alert  Customer  Bulletin 
No.  14,  dated  September  20,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation.  P.O.  Box 
2206,  M/S  D-10.  Savannah.  Georgia  31402- 
9980.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
FAA.  Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix  Boulevard, 
suite  450.  Atlanta.  Georgia;  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
SUwt.  NW..  suite  700,  Washington.  DC. 

Efiective  Date 

(h)  This  amendment  becomes  effective  on 
November  6,  2001. 

Issued  in  Renton,  Washington,  on  October 
15.  2001. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  01-26473  Filed  10-19-01;  8:45  am) 
BIUJNG  CODE  4910-13-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  19  and  20 

RIN  2900-AJ97 

Board  of  Veterans'  Appeals:  Appeals 
Regulations  and  Rules  of  Practice- 
Jurisdiction 

agency:  Department  of  Veterans  Affairs. 
ACTKN*:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule  proposed  amendments  to  the 
Appeals  Regulations  and  Rules  of 
Practice  of  the  Board  of  Veterans' 
Appeals  (Board).  These  amendments 
clarify  that  the  Board  may  address 
questions  related  to  its  jurisdiction  in 
the  first  instance.  They  also  provide  for 
notice  and  an  opportimity  to  comment 
when  the  Board  raises  jurisdictional 
questions  on  its  own  initiative. 
DATES:  Effective  Date:  November  21, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman.  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (?02)  565-5978. 
SUPPLEMENTARY  INFORMATKM:  Initial 
decisions  on  claims  for  veterans' 
benefits  are  made  at  VA  field  offices 


throughout  the  nation.  Claimants  may 
appeal  those  decisions  to  the  Board. 
This  final  rule  amends  Department  of 
Veterans  Affairs'  regulations  pertaining 
to  such  appeals. 

These  amendments  were  previously 
published  in  the  Federal  Roister  as  a 
proposed  rule  on  April  4,  2001,  at  66  FR 
17840.  We  received  no  comments. 
Based  on  the  rationale  set  forth  in  the 
proposed  rule,  we  are  adopting  its 
provisions  as  a  final  rule,  with  a 
nonsubstantive  editorial  change  to  the 
first  sentence  of  §  20.101(e). 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
rule  would  affect  only  the  processing  of 
claims  by  VA  and  would  not  affect 
small  businesses. 

Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  nimiber  for  this 
final  rule. 

List  of  Subiects 

38  CFR  Part  19 

Administrative  practice  and 
procedure,  Claims,  Veterans. 

38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Lawyers,  Legal 
services.  Veterans. 

Approved:  September  27.  2001. 
Anthony  |.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  19  and  20  are 
amended  as  follows: 


PART  19-BOARD  OF  VETERANS' 
APPEALS:  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  SOl(a).  unless 
otherwise  noted. 

2.  Section  19.35  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§19.35    Caftificatlon  of  appeals. 

Following  receipt  of  a  timely 
Substantive  Appeal,  the  agency  of 
original  jurisdiction  will  certify  the  case 
to  the  Board  of  Veterans'  Appeals. 


PART  20-BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
specific  sections. 

4.  Section  20.101  amended  by 
revising  paragraph  (c),  and  adding 
paragraphs  (d)  and  (e),  to  read  as 
follows: 

f  20.1 01    Rule  1 01 .  Jurisdiction  of  the 
Bowd. 

•         *         •         •         • 

(c)  Appeals  as  to  jurisdiction.  All 
claimants  have  the  right  to  appeal  a 
determination  made  by  the  agency  of 
original  jurisdiction  that  the  Board  does 
not  have  jurisdictional  authority  to 
review  a  particular  case.  Jurisdictional 
questions  which  a  claimant  may  appeal, 
include,  but  are  not  limited  to. 
questions  relating  to  the  timely  filing 
and  adequacy  of  the  Notice  of 
Disagreement  and  the  Substantive 
Appeal. 

(d)  Authority  to  determine 
jurisdiction.  The  Board  may  address 
questions  pertaining  to  its  jurisdictional 
authority  to  review  a  particular  case, 
including,  but  not  limited  to. 
determining  whether  Notices  of 
Disagreement  and  Substantive  Appeals 
are  adequate  and  timely,  at  any  stage  in 
a  proceeding  before  it,  regardless  of 
whether  the  agency  of  original 
jurisdiction  addressed  such  question(s). 
When  the  Board,  on  its  own  initiative, 
raises  a  question  as  to  a  potential 
jurisdictional  defect,  all  parties  to  the 
proceeding  and  their  representative{s).  if 
any.  will  be  given  notice  of  the  potential 
jurisdictional  defect(s)  and  granted  a 
period  of  60  days  following  the  date  on 
which  such  notice  is  mailed  to  present 
written  argument  and  additional 
evidence  relevant  to  jurisdiction  and  to 
request  a  hearing  to  present  oral 
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argument  on  the  jurisdictional 
question(s).  The  date  of  mailing  of  the 
notice  will  be  presumed  to  be  the  same 
as  the  date  stamped  on  the  letter  of 
notification.  The  Board  may  dismiss  any 
case  over  which  it  determines  it  does 
not  have  jurisdiction. 

(e)  Application  of  38  CFR  19.9  and 
20.1304.  Section  19.9  of  this  chapter 
shall  not  apply  to  proceedings  to 
determine  the  Board's  own  jurisdiction. 
However,  the  Board  may  remand  a  case 
to  an  agency  of  original  jiuisdiction  in 
order  to  obtain  assistance  in  seeming 
evidence  of  jurisdictional  facts.  The 
time  restrictions  on  requesting  a  hearing 
and  submitting  additional  evidence  in 
§^20.1304  of  this  part  do  not  apply  to  a 
hearing  requested,  or  evidence 
submitted,  under  paragraph  (d)  of  this 
section. 

Authority:  38  U.S.C.  511(a).  7104.  7105, 
7108 

§20.203    [Removed  and  Reserved] 

5.  Section  20.203  is  removed  and 
reserved. 

(FR  Doc.  01-26557  Filed  10-19-01;  8:45  ami 
8NJJNG  CODE  UaO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  245-0295;  FRL-7078-7] 

Revisions  to  ttte  Callfomia  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
action  was  proposed  in  the  Federal 
Register  on  July  6,  2001  and  concerns 
volatile  organic  compound  (VOC) 
emissions  from  the  miscellaneous  metal 
parts  source  category.  Under  authority 
of  the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  this  action 
simultaneously  approves  a  local  rule 
regulating  these  emission  sources  and 
directs  California  to  correct  the  rule's 
deficiencies. 

Table  1.— Submitted  Rule 


EFFECTIVE  DATE:  This  rule  is  effective  on 
November  21,  2001. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hoius.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814;  and, 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District.  1990  East 
Gettysburg  Street,  Fresno,  CA  93726. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley,  Rulemaking  Office 
{AIR-4),  U.S.  Environmental  Protection 
Agency.  Region  IX,  (415)  744-1226. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "oiu'"  refer  to  EPA. 

I.  Proposed  Action 

On  July  6,  2001  (66  FR  35573),  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  SJVUAPCD  Rule  4603 
submitted  by  California  for 
incorporation  into  the  California  SIP. 


Local  agency 

Rule# 

Rule  title 

Adopted 

Submitted 

SJVUAPCD  

4603 

Surface  Coating  of  Metal  Parts  and  Products  

09/21/00 

12/11/00 

We  proposed  a  limited  approval 
because  we  determined  that  Rule  4603 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  Simultaneously,  we 
proposed  a  limited  disapproval  because 
some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  Act. 

These  provisions  of  Rule  4603  conflict 
with  section  110  and  part  D  of  the  Act 
and  prevent  full  approval  of  the  SIP 
revision. 

1.  The  language  in  section  4.1  allows 
at  least  two  competing  interpretations  of 
the  rule.  This  section  should  be  revised 
to  allow  only  one  interpretation 
consistent  with  EPA  guidance  and 
policy  concerning  rule  applicability, 
size  cut-offs,  and  allowable  non- 
compliant  coating  use.  EKstrict  practice 
of  exempting  fifteen  pounds  per  day  of 
non-compliant  VOC  emissions  from  all 
sources  contradicts  the  intent  of  the  size 
cutoff  requirements  of  EPA's  RACT 
Guidance.  Furthermore,  this  practice  is 
inconsistent  with  EPA  policy  providing 
for  no  more  than  55  gallons  of  non- 
compliant  coating  use  per  rolling  12 
month  period. 


2.  Rule  4603  sets  a  viscosity  limit  for 
dip  coating  of  structural  steel 
components.  However.  SJVUAPCD  did 
not  provide  a  test  method  for 
determining  compliance  with  this 
viscosity  limit. 

3.  Rule  4603  incorporates  a  solid  film 
lubricant  specialty  category  emissions 
limit  of  880  grams  per  liter  (gr/1.)  This 
limit  exceeds  the  statutory  and  Control 
Technique  Guideline  (CTG)  limit  of  420 
gr/1. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  no  comments  on 
our  proposed  limited  approval  and 
disapproval  of  Rule  4603. 

m.  EPA  Action 

No  comments  were  submitted  that 
may  have  provoked  reconsideration  of 
our  assessment  of  the  rule  as  described 
in  our  July  6,  2001  proposed  action. 
Therefore.  EPA  is  finalizing  a  limited 
approval  of  the  submitted  rule  as 
authorized  in  sections  110(k)(3)  and 


301(a)  of  the  Act.  This  action 
incorporates  the  submitted  rule  into  the 
California  SIP.  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k){3),  EPA 
is  simultaneously  finalizing  a  limited 
disapproval  of  Rule  4603.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule's  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
tmder  section  179  of  the  Act  according 
to  40  CFR  52.31.  In  addition.  EPA  must 
promulgate  a  federal  implementation 
plan  (Fn>)  under  section  110(c)  tmless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule's  deficiencies 
within  24  months.  The  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  has  adopted  the  submitted  rule 
and  EPA's  final  limited  disapproval 
does  not  prevent  the  SJVUAPCD  firom 
enforcing  it. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001 /Rules  and  Regulations  53341 


from  Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  nUe  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantiy  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  130 '5 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 


regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consiilts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  nde. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 


niunber  of  small  entities  because  SIP 
approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grotmds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  In  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

&A  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
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additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review\ 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  21, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 


Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  September  18,  2001. 
Jane  Diamond, 
Acting  Regional  Administrator,  Region  DC. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(285)(i)(B)  to  read 
as  follows: 

§52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(285)*   *    * 

(i)*   *  * 

(B)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

(I)  Rule  4603  adopted  on  April  11, 
1991  and  amended  on  September  21, 
2000. 
***** 

[PR  Doc.  01-26528  Filed  10-19-01;  8:45  am] 
aiLUNG  cooE  asao-sfr-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-3010S6;  FRL-6745-6] 
RIN  2070-AB78 

Pseudomofias  Chlororaphia  Strain  63- 
28;  Exemption  from  ttie  Requiremant 
of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the 
Pseudomonas  chlororaphis  Strain  63-28 
in  or  on  all  food  commodities.  Agrium 
US,  Inc.  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA),  requesting  an  exemption  frt)m 
the  requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Pseudomonas 
chlororaphis  Strain  63-28. 


DATES:  This  regulation  is  effective 
October  22,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  niunber  OPP-301056, 
must  be  received  by  EPA,  on  or  before 
December  21,  2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  DC.  of  the 
SUPPt^MENTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301056  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Anne  Ball,  c/o  Product  Manager 
(PM)  90,  Biopesticides  and  Pollution 
Prevention  Division  (7511C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washii^on, 
DC  20460;  telephone  number:  (703) 
308-8717;  and  e-mail  address: 
Ball.Annedepa.gov. 

SUPf>LEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me?  " 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categofies 

NAICS 
codes 

Fxamples  of  Poten- 
tially Affected  Enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pestickle  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 

'  the  entry  for  this  dociunent  under  the 
"Fedend  Register — Environmental 
Documents."  You  can  also  go  direcUy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequenUy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Titie_40/40cfrl80_00.htinl, 
a  beta  site  ciurently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301056.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  «2, 1921  Jeffierson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 

20. 1998  (63  FR  64478)  (FRL-6042-4), 
EPA  issued  a  notice  pursuant  to  section- 
408  of  the  FFDCA,  21  U.S.C.  346a(d),  as 
amended  by  the  FQPA  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
tolerance  petition  by  Agrium  US,  Inc., 
4582  S.  Ulster  St.,  Suite  1400,  Denver, 
CO  80237.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
petitioner  Agrium  US,  Inc.  On  October 

13. 1999  all  of  Agrium's  data  were 
transferred  to  Eco  Soil  Systems,  Inc. 
10740  Thommint  Rd.,  San  Diego,  CA 
92127  and  Eco  Soil  Systems,  Inc.  is  still 
interested  in  seeking  this  exemption. 


There  were  no  comments  received  in 

response  to  the  notice  of  filing.    

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  horn  the  requirement  of  a 
tolerance  for  residues  of  Pseudomonas 
chlororaphis  Strain  63-28. 

in.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue...."  Additionally,  section 
408(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  ctunulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Acute  toxicity  studies  indicate  that 
AtEze,  the  end-use  product  containing 
P.  chlororaphis  Strain  63-28  is  a 
Toxicity  Category  IV  substance.  The 
acute  oral  toxicity  of  P.  chlororaphis 


Strain  63-28  in  rats  is  greater  than  5.000 
milligrams/kilogram  of  body  weight  or 
Toxicity  Category  IV.  The  LBjo  for 
dermal  toxicity  of  P.  chlororaphis  Strain 
63-28  is  considered  to  be  >  2g/kg  body 
weight  or  Toxicity  Category  IV.  In  an 
eye  irritation  study,  six  New  Zealand 
White  rabbits  were  treated  with  the 
product  and  all  except  one  showed  no 
ocular  irritation  with  observations 
continuing  for  seven  days  after  dosing. 
(Toxicity  Category  IV).  In  a  toxicity/ 
pathogenicity  study,  the  product 
containing  P.  chlororaphis  Strain  63-28 
was  tested  following  acute  intravenous 
challenge  in  male  and  female  rats. 
Intravenous  administration  of  the  viable 
test  substance  (TS)  and  killed  test 
substance  (KTS)  was  followed  by 
measuring  levels  of  viable  microbes  in 
sampled  tissues  and  observing  for  signs 
of  toxicity  or  pathogenicity.  A  sampling 
of  organs  for  presence  of  P.  chlororaphis 
showed  that  cells  were  present  in  lungs, 
spleen,  kidneys,  and  livers  of  male  and 
female  rats,  and  in  the  blood,  mesenteric 
lymph  nodes  and  caecum  of  male  rats 
on  day  0  (i.e.  the  day  of  treatment  with 
TS).  In  subsequent  sampling,  one  female 
rat  was  found  to  harbor  some  viable  P. 
chlororaphis  in  the  kidney  on  day  three. 
All  other  samples  from  all  animals  were 
negative  (i.e.,  below  the  detection  limit). 
This  lack  of  detection  of  the  test 
substance  in  TS  treated  rats  after  day  3 
indicates  a  clearance  of  the  organism 
from  the  animals  to  <  30  cfu/ml  or  per 
tissue.  No  toxic  or  pathogenic  effiacts 
were  attributable  to  the  intravenous 
administration  of  P.  chlororaphis  Strain 
63-28  to  rats  at  4.3  x  10^  cfu  per  animal. 
No  effects  were  noted  from  application 

of  the  killed  test  substance  (KTS).    

Tier  II  and  III  data  as  listed  in  40  CFR 
158.740(c)  were  not  triggered  because  of 
P.  chlororaphis  Strain  63-28's  ubiquity 
in  nature,  favorable  toxicological  data 
based  on  studies  submitted,  favorable 
toxicological  history  because  there  have 
been  no  reports  of  the  organism  in  the 
literature  as  a  pathogen  of  humans  or 
any  animals,  and  inconsequential 
exposure  based  on  the  proposed  use. 
Review  of  the  available  toxicology  data 
and  literature  submitted  in  support  of 
registration  indicates  that  sufficient 
information  is  available  for 
characterization  of  the  risks  to  humans. 
Therefore,  EPA  has  concluded  that 
products  which  contain  P.  chlororaphis 
Strain  63-28  are  not  likely  to  produce 
adverse  effects  on  humans  and  the 
organism  is  generally  considered  non- 
pathogenic to  humans. 

V.  Aggregate  Expfwures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
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concerning  exposures  from  the  pesticide 
residue  in  food  and  all^ether  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

P.  chlororaphis  Strain  63-28  is  a  non- 
toxic, non  pathogenic  bacterium  which 
is  ubiquitous  in  nature.  The  Agency  has 
previously  registered  Pseudomonas 
strains  (e.g.  fluorescens)  for  use  on 
many  crops.  These  species  are  closely 
related  but,  unlike  P.  fluorescens,  there 
are  no  reports  of  any  negative 
pathogenic  effects  on  humans  or  on 
other  animals  by  P.  chlororaphis. 

1.  Food.  Review  of  the  available 
toxicology  data  submitted  in  support  of 
registration  indicated  that  sufficient 
information  is  available  to  allow  for 
characterization  of  the  risks  to  himians. 
Products  which  contain  P.  chlororaphis 
Strain  63-28  are  not  likely  to  produce 
adverse  effects  on  humans  via  their  food 
since  the  organism  is  generally 
considered  as  non-toxic  and  non- 
pathogenic to  humans. 

2.  Drinking  water  exposure.  There  is 
no  expected  human  exposure  to  the 
organism  in  drinking  water  from 
pesticidal  use.  Pesticide  application  for 
the  only  use  currently  proposed  is 
limited  to  contained  plants  in 
greenhouses  as  a  soil/potting  mix 
drench  for  ornamental  or  vegetable 
crops.  The  proposed  product  label 
directs  that  for  drip  or  trickle 
chemigation,  the  system  must  contain  a 
functional  check  valve,  vacuum  relief 
valve,  and  low  pressure  drain  to  prevent 
water  source  contamination  from  back 
flow.  Since  the  organism  is  non-toxic 
and  non-pathogenic  to  humans,  even  if 
small  amounts  would  seep  into  the 
ground  water,  there  would  be  no 
adverse  effects  on  humans,    j 

B.  Other  Non-Occupational  Exposure 

P.  chlororaphis  Strain  63-28  is 
proposed  for  use  on  greenhouse  grown 
vegetables  and  ornamentals.  Exposures 
resulting  from  application  to 
ornamentals  is  anticipated  to  be 
negligible  because  consumers  will  not 
be  in  contact  with  treated  plants  until 
after  the  foliage  is  dry  when  the  number 
of  bacteria  present  is  greatly  diminished 
compared  to  the  amount  that  was 
applied.  Leaf  surfaces  are  nutrient  poor 
and  cannot  support  growth  of  the 
bacteria.  Also,  the  bacteria  are  exposed 
to  ultraviolet  light  and  temperature 
extremes  and  are  dried  out  in  the 
greenhouse.  Moisture  is  needed  for 
growth  of  the  bacteria.  P.  chlororaphis 


are  common  on  plants  and  in  soil  and 
may  be  present  in  the  absence  of  any 
application,  but  in  relatively  small 
amounts.  Increase  of  the  bacteria 
present  through  application  of  the 
pesticide  is  expected  to  be  insignificant. 
No  dermal  or  inhalation  exposure  is 
expected. 

VI.  Cumulative  Effects 

P.  chloromphis  Strain  63-28  does  not 
share  any  common  mechanisms  of 
toxicity  (metabolic  mechanisms)  with 
other  substances.  The  use  as  a  microbial 
pesticide  should  not  significantly 
increase  exposure  to  naturally  occurring 
sources  of  P.  chlororaphis  Strain  63-28. 
Furthermore,  the  bacteria  are  not  toxic 
or  pathogenic  for  humans.  Therefore, 
the  potential  for  toxic  effects  or 
cimiulative  effects  bora  the  use  of  this 
pesticide  is  not  expected. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

For  the  U.S.  population,  including 
infants  and  children,  aggregate  exposiire 
to  P.  chlororaphis  Strain  63-28  is 
expected  to  be  minimal  with  no  known 
adverse  effects.  As  discussed 
previously,  there  is  no  potential  for 
harm  via  dietary  exposure  since  the 
bacteria  is  considered  non-toxic  and 
non-pathogenic  to  humans.  There  is  a 
negligible  exposure  to  consimiers  from 
other  non-occupational  sources; 
however,  because  the  bacterium  is  non- 
toxic and  non-pathologic  to  humans,  no 
risk  is  foreseen.  Moreover  no  dermal  or 
inhalation  exposure  is  expected. 
Therefore,  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  the  U.S.  population  including 
infants  and  children,  from  aggregate 
exposure  to  residues  of  P.  chlororaphis 
Strain  63-28  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information.  The  Agency  has  arrived  at 
this  conclusion  because,  as  discussed 
above  and  throughout  this  document,  no 
toxicity  or  pathogenicity  to  manunals 
has  been  observed  for  P.  chlororaphis 
strain  63-28.  Thus,  a  tolerance  for  P. 
chlororaphis  Strain  63-28  is  not 
necessary  to  protect  the  public  health. 
Therefore,  40  CFR  part  180  is  amended 
as  set  forth  below. 

Vm.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  under  FFDCA,  as 
amended  by  FQPA,  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
{>esticide  active  and  other  ingredients) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 


naturally-occurring  esb-ogen,  or  other 
such  endocrine  effects  as  the 
Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Conmiittee  (EDSTAC), 
EPA  determined  that  there  was  a 
scientific  basis  for  including,  as  part  of 
the  program,  the  androgen-and  thyroid 
hormone  systems,  in  addition  to  the 
estrogen  hormone  system.  EPA  also 
adopted  EDSTAC'S  recommendation 
that  the  Program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals  EPA  will  use  FIFTIA 
and,  to  the  extent  that  effects  in  wildlife 
may  help  determine  whether  a 
substance  may  have  an  effect  in 
humans,  FFDCA  authority  to  require  the 
wildlife  evaluations.  As  the  science 
develops  and  resources  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program  (EDSP). 

When  tne  appropriate  screening  and 
or  testing  protocols  being  considered 
under  the  Agency's  Endocrine  Disruptor 
Screening  Program  have  been 
developed,  P.  chlororaphis  Strain  63-28 
may  be  subjected  to  additional 
screening  and/or  testing  to  better 
characterize  effects  related  to  endocrine 
disruption.  Based  on  the  weight  of  the 
evidence  of  available  data,  no  endocrine 
system-related  effects  have  been 
identified  for  P.  chlororaphis  Strain  63- 
28. 

B.  Analytical  Method(s) 

The  Agency  proposes  to  establish  an 
exemption  frt>m  the  requirement  of  a 
tolerance  without  any  numerical 
limitation.  Accordingly  the  Agency  has 
concluded  that  analytical  methods  are 
not  needed  for  enforcement  purposes  for 
residues  of  P.  chlororaphis  Strain  63-28. 

C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  Maximum 
Residue  Levels  nor  any  tolerances  or 
exemptions  issued  for  P.  chororaphis 
Strain  63-28  outside  the  United  States. 

DC.  Ob|ection8  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
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The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  ident^  docket  control 
number  OPP-301056  in  the  subject  line 
on  the  first  page  of  yoiu  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  21,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groups  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fise  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piu^uant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 


identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washhigton,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  DC. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  number 
OPP-301056,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket9epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  file  format  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fricts  to  the 
contrary;  and  resolution  of  the  factual 


issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Asseaament 
Requirements 

This  final  rule  establishes  an 
exemption  bom  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
Review  (58  PR  51735.  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
C>rder  12898.  entitled  Federal  Actions  to 
Address  Enviroiunental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OKffl  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
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EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  nile  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  C)rder  13175,  entitied 
Consultation  and  Ckxtrdination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications  "  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
liius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XL  Submiasion  to  Congress  and  die 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
nUe  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sul^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  28.  2001. 

James  Jones, 


Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 


2.  Section  180.1212  is  added  to 
subpart  D  to  read  as  follows: 

§  1 80.1 21 2    Pseudonwnas  chlororsphis 
Strain  63-28;  exemption  from  the 
raquirsment  of  a  tolerance. 

An  exemption  irom  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pesticide  Pseudomonas 
chlororaphis  Strain  63-28  in  or  on  all 
food  commodities. 

[FR  Doc.  01-26533  Filed  10-19-01) 
BHJJNG  cooc  eaeo-so-s 


DEPARTMENT  OF  COMMERCE 

NatkMWI  Oceanic  and  Atmospheric 
Administration 

50CFRPart635 
P.D.101501B] 

Atlantic  Mighty  Migratory  Spscles 
Flshsrlss;  Atlantic  Blusfin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Quota  transfers;  General 

category  daily  retention  limit 

adjustment. 

summary:  NMFS  adjusts  the  October- 
December  subquota  for  the  General 
category  AUantic  bluefin  tuna  (BFT) 
fishery  by  transferring  50  metric  tons 
(mt)  from  the  Longline  South 
subcategory  quota,  10  mt  from  the 


Longline  North  subquota,  and  100  mt 
from  the  Angling  category  (50  mt  bom 
the  school  size  class  and  50  mt  from  the 
large  school/small  medium  size  class  for 
the  northern  area),  for  a  revised 
coastwide  General  category  subquota  of 
approximately  347.7  mt  for  October- 
Eiecember,  including  the  addition  of 
underharvest  from  previous  time 
periods.  NMFS  also  adjusts  the  Angling 
South  large  school/small  medium 
subcategory  by  transferring  75  mt  from 
the  Angling  North  large  school/small 
medium  subcategory.  Finally,  NMFS 
adjusts  the  BFT  General  category  daily 
retention  limit  to  one  fish  per  vessel. 
These  actions  are  being  taken  to  allow 
for  maximum  utilization  of  the  U.S. 
landings  quota  of  BFT  while 
maintaining  a  fair  distribution  of  fishing 
opportimities,  preventing  overharvest  of 
the  adjusted  subquotas  for  the  affected 
fishing  categories,  helping  to  achieve 
optimiim  yield  in  the  General  category 
fishery,  and  allowing  the  collection  of  a 
broad  range  of  data  for  stock  monitoring 
purposes,  consistent  with  the  objeg^ves 
of  the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish,  and  Sharks 
(HMSFMP). 

DATES:  The  quota  transfers  are  effective 
October  16,  2001,  through  May  31,  2002. 
The  General  category  retention  limit 
adjustment  is  effective  October  19,  2001, 
through  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  or  Pat  Scida,  978-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atiantic  Timas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  govwning  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

Quota  Transfers 

Under  the  implementing  regulations 
at  50  CFR  635.27(a)(8),  NMFS  has  the 
authority  to  transfEur  quotas  among 
categories,  or,  as  appropriate^ 
suboitegories,  of  the  fishery,  after 
considering  the  following  factors:  (1) 
The  usefulness  of  information  obtained 
from  catches  in  the  particidar  category 
for  biological  sampling  and  monitoring 
of  the  status  of  the  stock;  (2)  the  catches 
of  the  particular  category  quota  to  date 
and  the  likelihood  of  closiue  of  that 
segment  of  the  fishery  if  no  allocation  is 
made;  (3)  the  projected  ability  of  the 
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vessels  fishing  under  the  particular 
category  quota  to  harvest  the  additional 
amount  of  BFT  before  the  end  of  the 
fishing  year;  (4)  the  estimated  amounts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded;  (5)  the  effects  of  the  transfer 
on  BFT  rebuilding  and  overfishing;  and 
(6)  the  effects  of  the  transfer  on 
accomplishing  the  objectives  of  the 
HMSFMP. 

If  it  is  determined,  based  on  the 
factors  listed  here  and  the  probability  of 
exceeding  the  total  quota,  that  vessels 
fishing  under  any  category  or 
subcategory  quota  are  not  likely  to  take 
that  quota,  NMFS  may  transfer  inseason 
any  portion  of  the  remaining  quota  of 
that  fishing  category  to  any  other  fishing 
category  or  to  the  Reserve  quota. 

Quota  Adjustments 

Annual  BFT  quota  specifications 
issued  under  §  635.27  provide  for  a 
quota  of  666.7  mt  of  large  medium  and 
giant  BFT  to  be  harvested  from  the 
regulatory  area  by  vessels  fishing  under 
the  General  category  quota  during  the 
2001  fishing  year.  The  General  category 
BFT  quota  is  further  subdivided  into 
time  period  subquotas  to  provide  for 
broad  temporal  and  geographic 
distribution  of  scientific  data  collection 
and  fishing  opportunities.  The  October- 
December  subquota  was  initially  set  at 
65.7  mt  for  the  2001  fishing  year,  and 
is  currently  187.7  mt,  after  the  addition 
of  approximately  122  mt  of  unharvested 
subquota  from  previous  periods.  As  of 
October  12,  2001,  General  category 
landings  against  this  adjusted  October- 
December  subquota  have  totaled 
approximately  161.6  mt,  reducing  the 
available  quota  for  the  remainder  of  the 
season  to  26.1  mt.  An  additional  10  mt 
has  been  set  aside  for  the  traditional  fall 
New  York  Bight  fishery. 

After  considering  the  factors  for 
making  transfers  between  categories, 
NMFS  has  determined  that  50  mt  of  the 
remaining  Longline  South  subcategory 


quota  of  approximately  166.6  mt,  and  10 
mt  of  the  remaining  Longline  North 
subcategory  quota  of  approximately  21 
mt  should  be  transferred  to  the  General 
category.  While  substantial  quota 
remains  in  the  Longline  category,  NMFS 
is  in  the  process  of  developing  proposed 
regidations  to  adjust  the  target  catch 
requirements  for  pelagic  longline 
vessels  retaining  bluefin  tima,  and  is 
therefore  not  transferring  additional 
quota  &t)m  the  Longline  category.  NMFS 
has  also  determined  that  50  mt  of  the 
remaining  Angling  North  school 
subcategory  quota  of  approximately 
124.7  mt,  and  50  mt  of  die  remaining 
Angling  North  large  school/small 
medium  subcategory  quota  of 
approximately  165.4  mt  should  be 
transferred  to  the  General  category.  The 
adjusted  subquota  for  the  coastwide 
General  category  fishery  for  the 
October-December  period  is  347.7  mt. 
Finally,  NMFS  has  determined  diat  75 
mt  of  the  remaining  Angling  North  large 
school/smedl  medium  subcategory  quota 
of  approximately  115.4  (after  50  mt 
transfer  to  the  General  category]  should 
be  transferred  to  the  Angling  South  large 
school/small  medium  subcategory  quota 
category.  Landings  of  large  school/small 
mediimi  BFT  have  been  substantial  in 
the  southern  area  so  far  this  year,  and 
this  transfer  of  quota  is  to  ensure  a 
winter  and  spring  Angling  category 
fishery  for  North  Carolina. 

Adjustment  of  General  Category  Daily 
Retention  Limit 

Under  §  635.23(a)(4),  NMFS  may 
increase  or  decrease  the  General 
category  daily  retention  limit  of  large 
medium  and  giant  BFT  over  a  range 
from  zero  ^n  restricted  fishing  days)  to 
a  maximum  of  three  per  vessel  to  allow 
for  maximum  utilization  of  the  quota  for 
BFT.  Based  on  a  review  of  dealer 
reports,  daily  landing  trends,  and  the 
availability  of  BFT  on  the  fishing 
grounds,  NMFS  has  determined  that  a 
return  to  the  one  fish  per  vessel  General 


category  daily  retention  limit  is 
appropriate  and  necessary  for  the 
remainder  of  the  General  category      ^ 
season.  An  adjustment  to  the  General 
category  daily  retention  limit  will  allow 
full  use  of  the  adjusted  October- 
December  subquota,  while  preventing 
overharvest  and  ensuring  reasonable 
fishing  opportunities  in  all  areas. 
Therefore,  NMFS  adjusts  the  daily 
retention  limit  for  October  19.  2001 
through  December  31,  2001,  to  one  large 
medium  or  giant  BFT  per  vessel. 

Once  the  adjusted  General  category 
subquota  for  the  October-December 
period  has  been  attained,  the  coastwide 
fishery  will  be  closed  and  NMFS  will 
take  action  to  reopen  the  New  York 
Bight  fishery.  Announcement  of  the 
closure  will  be  filed  with  the  Office  of 
the  Federal  Register,  stating  the  effective 
date  of  closure,  and  further 
communicated  through  the  Highly 
Migratory  Species  Fax  Network,  the 
Atlantic  Timas  Information  Line,  NOAA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of 
closure  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  Atlantic  Tunas 
Information  Line  at  (888)  USA-TUNA  or 
(978)  281-9305,  to  check  the  status  of 
the  fishery  before  leaving  for  a  fishing 
trip. 

Classification 

This  action  is  taken  under  50  CFR 
635.23  and  635.27,  is  consistent  with 
the  management  measures  contained  in 
the  HMS  FMP,  and  is  exempt  from 
review  imder  Executive  Order  12866. 

Authority:  16  U.S.C.  971  el  seq.  and  1801 
et  seq. 

Dated:  October  16,  2001. 
BrufX  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  01-26477  Filed  10-16-01:  4:54  pml 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  609  and  620 
RIN  3052-AC02 

Electronic  Commarce;  Disclosure  to 
Shareholders 

AGENCY:  Fann  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA  or  Agency) 
proposes  to  create  and  amend 
regulations  to  reflect  emerging  business 
approaches  to  electronic  commerce  (E- 
commerce).  The  proposed  rule  is 
designed  to  remove  regulatory  barriers 
to  E-commerce  and  create  a  flexible 
regulatory  environment  that  facilitates 
the  safe  and  sound  use  of  new 
technologies  by  Farm  Credit  System 
(System  or  FCS)  institutions  and  their 
customers. 


DATES:  Please  send  your  comments  to  us 
by  November  21,  2001. 
ADDRESSES:  You  may  send  comments  by 
electronic  mail(e-mail)  to  reg- 
comm@fca.gov  or  through  the  Pending 
Regulations  section  of  ova  Web  site  at 
www.fca.gov.  You  may  also  mail  or 
deliver  written  comments  to  Thomas  G. 
McKenzie,  Director,  Regulation  and 
Policy  Division,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102-5090  or  fax  them  to 
(703)  734-5784.  You  may  review  copies 
of  all  comments  we  receive  in  the  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Aultman,  Policy  Analyst,  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration.  McLean.  VA  22102- 
5090.  (703)  883-4498,  TDD  (703)  883- 
4444.  I 

or  ' 

Jane  Virga,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.  (703)  883-4020,  TDD  (703)  883- 
4444. 


SUPPLEMENTARY  INFORMATION: 
I.  Objectives 

The  objectives  of  our  proposed  rule 
are  to: 

•  Remove  regulatory  barriers  to  E- 
conmierce; 

•  Create  a  flexible  regulatory 
framework  that  facilitates  the  safe  and 
sound  use  of  new  technologies  by 
System  institutions  and  their  customers: 
and 

•  Provide  a  brief  overview  of  Federal 
laws  and  regulations  that  facilitate  E- 
commerce. 

We  are  seeking  comments  on  this 
proposal  and  also  on  any  other  FCA 
regulation  that  we  could  amend,  or 
eliminate,  to  facilitate  E-commerce. 

n.  Background 

A.  Creating  a  New  E-Commerce  Rule 
Part 

We  propose  creating  a  new  E- 
commerce  Rule  part.  System  institutions 
are  increasingly  using  new  technologies 
and  engaging  in  E-commerce.  In  2000, 
Congress  enacted  the  "Electronic 
Signatures  in  Global  and  National 
Commerce  Act"  (E-SIGN)  (Pub.  L.  106- 
229),  which  legitimatizes  the  use  of 
electronic  contracts,  signatures,  and 
record  keeping  in  many  situations.  E- 
SIGN  makes  it  easier  for  System 
institutions  to  use  electronic 
commimications  in  transactions  and 
realize  potential  cost  savings.  We 
believe  many  System  institutions,  like 
other  financial  institutions,  will  use 
electronic  communications  to  conduct 
E-commerce  and  engage  in  online 
lending,  among  other  activities.  Thus, 
we  believe  this  rulemaking  and  creation 
of  a  new  part  are  necessary.  The 
following  information  provides  more 
background: 

1.  Department  of  Commerce  Working 
Group  Solicitation 

In  a  presidential  memorandum  dated 
November  29.  1999.  Federal  Agencies 
were  asked  to  adopt  policies,  laws,  and 
regulations  on  E-conmierce,  electronic 
services,  and  electronic  transmissions. 
The  Department  of  Commerce  was 
directed  to  form  a  workgroup,  which 
would  invite  public  comment  on  how 
the  Federal  Government  could  adjust  to 
the  electronic  environment  while 
ensuring  existing  protections  for  the 
public.  The  Department  of  Commerce 
formed  the  United  States  Government 


Working  Group  on  Electronic  Commerce 
(USGWG).  On  February  1,  2000,  the 
USGWG  invited  the  public  to  identify 
laws  or  regulations  that  might  obstruct 
or  hinder  E-commerce.  (See  65  FR  4801 , 
Feb.  1,2000.) 

On  February  15,  2000,  the  FCA  issued 
an  informational  memorandum  advising 
the  System  of  the  USGWG's  request  for 
comments  on  facilitating  E-commerce. 
We  advised  System  institutions  this  was 
their  opportunity  to  suggest  how  the  Act 
or  its  implementing  regulations  could 
better  facilitate  E-commerce.  The  public 
comment  period  closed  on  March  17, 
2000.  The  Farm  Credit  Council 
Presidents'  Planning  Committee 
(Planning  Committee),  Farm  Credit 
Service  of  America,  PGA  &  FLCA  (FCS 
of  America),  and  Pacific  Coast  Farm 
Credit  Services,  ACA'  (Pacific  Coast) 
forwarded  comments  to  the  USGWG. 
with  copies  to  the  FCA. 

2.  System  Institution  Requests 

System  institutions  have  wanted  to 
communicate  electronically  with 
shareholders  and  do  online  lending. 
Many  System  institutions  have  an 
Internet  Web  site  presence  through  their 
home  pages.  We  have  received  the 
following  comments  from  the  System  on 
E-commerce: 

•  In  March  2000.  the  Planning 
Committee  and  FCS  of  America  stated 
that  FCA  should  imdertake  a 
rulemaking  to  remove  barriers  to  E- 
commerce  and  address  legal  issues 
raised  by  electronic  records  and 
signatures. 

•  In  March  2000.  Pacific  Coast  stated 
that  FCA  regulations  that  require  legal 
loan  documents  and  disclosures  to 
shareholders  to  be  in  writing  hindered 
E-conmierce. 

•  In  April  and  May  2000,  AgCredit  of 
California  PCA  and  FLCA.^  and  the 
Western  Farm  Credit  District  Chief 
Financial  Officers'  Subcommittee  on 
Accounting  and  Reporting  stated  that 
they  wanted  to  post  annual  reports  to 
shareholders  on  System  institution  Web 
sites.  They  wanted  to  notify  System 


<  After  submitting  its  comment  letter  Pacific  Coast 
Farm  Credit  Services.  ACA  merged  with  other 
System  institutions.  The  successor  institution  is 
American  AgCredit.  ACA. 

'  After  submitting  its  comment  letter  AgCredit  of 
California  PCA  and  FLCA.  merged  with  other 
System  institutions.  The  successor  institution  is 
AgCredit  Financial.  ACA. 
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institution  shareholders  by  brief  letters 
or  postcards  of  the  electronic  posting. 

•  In  April  2000,  the  Farm  Credit 
Coimcil  and  the  System's  Accounting 
Standards  Work  Group  asked  us  to 
consider  allowing  the  System  to  use 
electronic  media  to  deliver  information 
to  shareholders. 

•  In  March  2001,  the  System's  E- 
Commerce  Task  Force  (Task  Force) 
identified  FCA  regulations  that  they 
believe  may  impede  the  System's  efforts 
to  use  E-commerce.  Many  of  those 
regulations  pertain  to  disclosures  or 
notices  to  shareholders,  which  are  a 
subject  of  this  proposed  regtilation.  We 
will  consider  other  suggestions  of  the 
Task  Force  in  other  rulemakings. 

3.  Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-SIGN) 

E-SIGN  became  effective  October  1, 
2000.  FCA  Bookletter  BL-041  notified 
the  System  of  E-SIGN's  enactment  and 
its  principal  provisions. 

E-SIGN  helps  to  facilitate  E- 
commerce  by  providing  greater  legal 
certainty  to  electronic  transactions.  E- 
SIGN  establishes  (with  some  exceptions) 
the  legal  validity  of  electronic  contracts, 
electronic  signatures,  and  records 
maintained  in  electronic  rather  than 
paper  form.  Thus,  an  online  contract 
with  an  electronic  signature  is  legally 
equivalent  to  a  contract  signed  in  ink  on 
paper.  With  the  consent  of  the  parties  to 
the  transaction,  you  can  now  engage  in 
E-commerce  with  customers.  System 
institutions,  and  others.  You  can  also 
purchase  and  sell  goods  and  services 
online  or  engage  in  online  lending. 

E-SIGN  supercedes  (with  some 
exceptions)  most  State  or  Federal 
statutes  or  regulations,  including  the 
Farm  Credit  Act  (Act)  and  its 
implementing  regulations,  that  require 
contracts  or  other  records  to  be  written, 
signed,  or  in  non-electronic  form.  Thus, 
in  general  (certain  exceptions  exist)  we 
cannot  create,  amend,  or  enforce  any 
provision  of  the  Act  or  its  implementing 
regulations  requiring  paper  copies  and 
handwritten  signatures.  For  example, 
this  means  that  you  can  now  enter  into 
electronic  contracts,  engage  in 
electronic  online  lending,  and  send 
disclosures  electronically  as  long  as  the 
other  party  consents.  However,  all 
electronic  records,  signatures,  and 
contracts  must  satisfy  other  legal 
requirements. 

As  explained  in  more  detail  below,  E- 
SIGN  has  exceptions  for  certain  kinds  of 
records.  Written  notification  is  still 
required  for  notices  of  default, 
acceleration,  repossession,  foreclosure, 
eviction,  or  the  right  to  cure  when  a 
loan  is  secured  by  the  primary  residence 
of  an  individual.  E-SIGN  also  does  not 


apply  to  writing  or  signature 
requirements  imposed  under  the 
Uniform  Commercial  Code  (UCC).  other 
than  sections  1-107  and  1-206  and 
Articles  2  and  2A. 

Under  E-SIGN  the  parties  to  a 
transaction  are  not  required  to  use  or 
accept  electronic  records  or  signatiu^s. 
Both  parties  must  agree  to  do  so.E-SIGN 
preserves  the  right  to  refuse  to  use 
electronic  media  in  any  transaction. 
Thus,  the  parties  to  a  transaction  retain 
the  right  to  establish  their  own 
requirements  for  acceptable 
communications.  E-SIGN  does  not 
prohibit  or  limit  traditional  oral  or 
paper-based  forms  of  communication 
and  commerce  or  require  that 
transactions  be  conducted 
electronically. 

E-SIGN  establishes  different 
standards  for  conducting  E-commerce 
with  businesses  and  with  consumers. 
Although  both  businesses  and 
consumers  must  consent  to  electronic 
communications.  E-SIGN  provides 
certain  protections  and  establishes 
mandatory  procedures  for  consumers. 
Under  E-SIGN.  "consumer"  means  an 
individual  who  obtains,  through  a 
transaction,  products  or  services  used 
primarily  for  personal,  family,  or 
household  purposes. 

E-SIGN  provides  that,  if  any  other 
law  requires  information  concerning  the 
transaction  to  be  provided  to  a 
consxmier  in  writing,  the  consujmer  must 
affirmatively  consent  to  receiving  the 
information  electronically.  The 
"consimier  consent"  provisions  do  not 
apply  to  business-to-business 
transactions.  An  example  of  a  law 
requiring  certain  information  to  be 
provided  to  a  consumer  in  writing  is  the 
Equal  Credit  Opportunity  Act  (ECOA), 
which  requires  a  creditor  to  notify  a 
consumer  (but  not  a  business)  in  writing 
of  the  specific  reasons  for  rejecting  a 
loan  application  or  the  right  to  learn  the 
reasons  if  the  consumer  asks  within  60 
days  of  the  creditor's  notification.  Under 
E-SIGN,  you  cannot  make  this 
disclosure  electronically  without 
complying  with  its  consumer  consent 
provisions. 

Under  E-SIGN.  some  System  loans 
qualify  as  consumer  transactions,  while 
others  are  business  transactions.  You 
will  need  to  distinguish  between  the 
two  types  of  transactions  to  comply 
with  E-SIGN. 

If  consimiers  do  agree  to  E-commerce, 
the  following  provisions  of  E-SIGN 
apply: 

•  Consiuners  may  choose  between 
receiving  legal  notices  and  records 
electronically  or  in  writing  but  can 
change  their  minds  in  the  future 
(possibly  subject  to  a  fee); 


•  Consumer  consent  may  apply  to  a 
particular  transaction  and/or  to 
categories  of  records; 

•  The  provider  of  an  electronic  record 
must  describe  the  procedures:  (1)  The 
consumer  must  use  to  withdraw 
consent;  and,  (2)  to  update  the 
information  needed  to  contact  the 
consumer  electronically; 

•  The  provider  of  the  electronic 
record  must  inform  the  consimier  of  the 
ability  to  get  a  paper  copy  of  an 
electronic  record  (possibly  subject  to  a 
fee)  after  consent; 

•  Consumers  who  choose  to  receive 
documents  electronically  must 
demonstrate  the  technological  capacity 
to  do  so  prior  to  consenting  to  E- 
commerce; 

•  The  provider  of  the  electronic 
record  must  provide  the  consumer  with 
a  statement  detailing  the  computer 
hardware  and  software  needed  to 
receive  and  keep  the  information  to  be 
sent;  and 

•  A  consumer  may  opt  out  of  using 
electronic  signatiu^s  without  paying  a 
fee  if  a  change  in  the  technology  needed 
affects  the  consumer's  ability  to  receive 
or  keep  information. 

E-SlGN  permits  the  parties  to  the 
transaction  to  determine  the  appropriate 
docimient  integrity  and  signature 
authentication  technologies.  Document 
integrify  ensures  that  each  party  signing 
a  docimient  will  sign  the  same 
document  and  that  the  terms  of  the 
document  cannot  be  changed  after 
signing.  Signature  authentication 
ensures  that  appropriate  parties  sign  a 
document  and  that  each  electronic 
signature  is  exclusively  attributable  to 
each  of  the  parties  signing  the 
document.  A  party  entering  into  an 
online  transaction  in  reliance  on  an 
electronic  communication  must  be 
confident  of  the  source  of  the  document. 
For  example,  when  a  System  institution 
receives  an  online  loan  application,  the 
System  institution  must  be  able  to  verify 
the  source  of  the  application  and  ensure 
that  it  is  not  dealing  with  an  impostor. 

An  essential  element  for  the 
enforceability  of  all  electronic 
transactions  is  record  keeping.  E-SIGN 
also  encourages  electronic  records 
storage.  Under  E-SIGN,  electronic 
records  storage  satisfies  any  law  or 
regulation,  with  certain  exceptions. 
Electronic  records  may  be  used  to 
satisfy  requirements  that  an  "original" 
be  retained.  Electronic  records  storage 
should  result  in  cost  savings. 

E-SIGN  requires  that  electronically 
stored  documents  accurately  reflect  the 
information  in  the  original,  whether  in 
paper  or  electronic  form,  and  be 
accessible  to  all  persons  entitled  to 
review  the  original  in  a  form  capable  of 
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accurate  reproduction.  In  other  words, 
records  stored  electronically  must  be 
accurate,  accessible,  and  reproducible 
for  later  reference.  This  is  important 
because  FCA  must  be  able  to  examine 
System  institutions,  including  their 
electronic  records,  for  safety  and 
soundness  and  for  compliance  with  law 
and  regulation. 

Electronic  promissory  notes  secured 
by  real  property  are  subject  to  different 
treatment  under  E-SIGN.  E-SIGN 
establishes  special  technological  and 
business  process  standards  for 
electronic  promissory  notes  secured  by 
real  estate.  To  treat  an  electronic  version 
as  the  equivalent  of  a  paper  promissory 
note,  you  must  conform  to  E-SIGN's 
detailed  requirements  for  transferable 
records.  A  transferable  record  is  an 
electronic  record  that:  (1)  Would  be  a 
note  under  Article  3  of  the  U(X  if  the 
electronic  record  were  in  writing;  (2)  the 
issuer  of  the  electronic  record  has 
expressly  agreed  is  a  transferable  record; 
and  (3)  relates  to  a  loan  secured  by  real 
property. 

As  we  explained  in  BL-041,  the 
requirements  of  E-SIGN  are  complex. 
We  have  provided  only  a  brief  overview 
of  E-SIGN.  System  institutions  should 
read  E-SIGN  in  its  entirety  to  see  how 
it  applies  and  affects  their  conduct  of  E- 
commerce.  System  institutions  are 
encouraged  to  consult  legal  counsel 
before  engaging  in  E-commerce. 

4.  Consumer  Protection  Regulations  B, 
Z.  andM 

In  March  and  April  2001,  the  Federal 
Reserve  Board  (FRB)  issued  interim 
final  rules,  with  requests  for  comments, 
to  establish  uniform  standards  for  the 
electronic  delivery  of  disclosures  or 
notices  required  by  Regulations  B  (Equal 
Credit  Opportunity),  Z  (Truth  in 
Lending],  and  M  (Consumer  Leasing). ^ 
The  rules  were  effective  March  30,  2001. 
The  FRB  lifted  the  October  1,  2001, 
mandatory  compliance  date  on  August 
2,  2001,  to  allow  consideration  of  the 
comments  received.  The  comments 
pertained  to  operational  issues 
regarding  the  requirements  that 
institutions  alert  consumers  by  e-mail 
when  electronic  disclosures  are  made 
available  at  another  location,  such  as  a 
Web  site.  The  comment  period  closed 
June  1,  2001.  The  FRB  rules  establish 
standards  of  fair  practice  and 
meaningful  disclosure  for  certain 
lending  and  leasing  activities. 

Under  the  rules,  consistent  with  E- 
SIGN,  financial  institutions,  creditors, 
lessors,  and  others  may  deliver 


iSee66FRl7779.  Apr.  4.2001:6aFR  17329, 
Mar.  30.  2001:  and  66  FR  17322.  Mar.  30.  2001. 
respectively. 


disclosures  electronically  if  they  obtain 
the  consumer's  consent.  The  FRB's  rules 
establish  uniform  requirements  for  the 
timing  and  delivery  of  electronic 
disclosures.  Disclosures  may  be  sent  by 
e-mail  to  a  designated  electronic  address 
or  to  another  location,  such  as  an 
Internet  Web  site  address.  When  the 
disclosures  are  not  sent  by  e-mail,  the 
consumer  must  be  notified  of  the 
availability  of  the  disclosures. 
Disclosures  posted  on  a  Web  site  must 
be  available  for  at  least  90  days  to  allow 
adequate  time  to  access  and  retain  the 
information.  Under  the  FRB's  rules, 
when  disclosures  are  returned 
undelivered,  there  must  be  a  good  foith 
attempt  to  redeliver  electronic 
disclosures  using  available  information. 

These  rules  apply  only  to  consumer 
transactions  and  not  to  business 
transactions.  System  institutions  will 
have  to  distinguish  between  consumer 
and  business  transactions  to  comply 
with  the  FRB's  rules. 

B.  Amending  Part  620 — Disclosures  to 
Shareholders 

As  discussed  above,  System 
institutions  have  wanted  to  use 
electronic  media  to  provide  disclosuires 
to  shareholders.  Currently,  part  620 
addresses  only  paper  disclosures.  We 
propose  amending  this  part  to 
specifically  allow  electronic  disclosures. 

m.  Ana3ym»  of  Proposed  Rules 

A.  Part  609 

We  are  proposing  to  create  a  new 
regulation  part  on  E-commerce.  The 
new  part  provides  an  overview  of  E- 
SIGN's  general  rules,  including  E- 
SIGN's  prohibition  on  using  electronic 
communications  to  deliver  certain 
notices.  For  example,  we  note  that 
under  E-SIGN,  System  institutions  may 
not  use  electronic  media  to  deliver 
certain  notices  of  default,  acceleration, 
repossession,  foreclosure,  eviction,  or 
the  right  to  cure  when  a  loan  is  secured 
by  the  primary  residence  of  an 
individual.  We  also  note  that  E-SIGN 
does  not  apply  to  the  writing  or 
signature  requirements  imposed  under 
the  UCC,  other  than  sections  1-107  and 
1-206  and  Articles  2  and  2A.  You 
should  review  E-SIGN  yourself  to 
determine  which  of  its  other  provisions 
apply  to  your  institution. 

We  also  include  a  reminder  that 
System  institutions  must  comply  with 
FRB  Regulations  B,  Z.  and  M.  These 
regulations  establish  guidance  on  the 
timing  and  delivery  of  electronic 
disclosures  to  ensure  an  adequate 
opportimity  to  access  and  retain 
required  information.  Under  these  rules, 
disclosures  may  be  delivered 


electronically  if  the  consiuner  consents 
in  accordance  with  E-SIGN.  These  rules 
were  adopted  as  interim  rules  to  allow 
for  additional  public  comment. 

This  new  part  also  explains  that  all 
terms  in  the  Act  and  its  regulations 
should  be  broadly  interpreted  and 
defined  in  the  context  of  E-commerce. 
For  example,  the  terms  "mail," 
"notice,"  and  "send"  should  be  broadly 
interpreted  to  encompass  both  paper- 
based  and  electronic  transactions.  You 
should  interpret  "address,"  "signature," 
"record,"  and  "writing"  similarly.  We 
provide  some  background  definitions  to 
assist  with  your  understanding  of  E- 
commerce. 

Boards  and  management  must  ensure 
trust  in  all  aspects  of  electronic 
transactions,  including  security 
procedures.  What  is  required  to 
establish  trust  varies  depending  on  the 
type  of  transaction.  We  propose  that 
System  institutions'  boards  and 
management  assess  the  risks  and 
benefits  of  E-conunerce  and  establish  a 
policy  and  procediues  for  E-commerce. 
Boards  and  management  must  establish 
good  business  practices  for  E-commerce 
to  ensure  the  safety  and  soundness  of 
System  institutions  and  compliance 
with  law  and  regulation.  We  have 
identified  subjects  that  your  policy  and 
procedures  should  address.  This  should 
help  you  understand  your 
responsibilities  and  accountability.  We 
have  not  established  specific 
requirements  or  standards  because  they 
could  become  outdated  quickly  due  to 
technological  and  customer  service 
innovations. 

Finally,  this  part  also  would  establish 
our  general  requirements  for  your  use  of 
electronic  commimications  with 
consumers  and  parties  other  than 
consumers.  We  restate  E-SIGN's 
requirement  that  both  parties  consent  to 
electronic  communications.  We  need  to 
ensure  appropriate  electronic 
communications  between  System 
institutions  and  their  customers.  A 
customer  includes  a  borrower, 
applicant,  shareholder,  or  lessee.  A 
customer  may  always  choose  to  receive 
paper  copies.  Also,  System  institutions 
must  ensure  their  communications  with 
parties  other  than  consumers 
demonstrate  good  business  practices. 

At  this  time,  we  are  not  imposing 
doctmtient  integrity  standards  for 
electronic  disclosures  or  mandating  the 
use  of  independent  certification 
authorities  for  signat\ire  authentication. 
Nonetheless,  boards  and  management 
should  consider  adopting  document 
integrity  standards  and  the  use  of 
independent  certification  authorities  as 
part  of  good  business  practices.  System 
institutions  should  consider  the  level  of 
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assurance  needed  based  on  the 
sensitivity  and  importance  of  the 
electronic  communication.  Customers 
will  expect  these  assiirances. 

B.  Amending  Part  620 — Disclosures  to 
Shareholders 

We  are  proposing  to  amend  part  620 
to  allow  System  institutions  to 
communicate  electronically  with  their 
shareholders.  We  are  not  amending  any 
of  the  substantive  requirements  of  the 
rule;  we  are  only  specifying  that 
electronic  commimications  are 
permitted,  with  the  consent  of  the 
parties.  The  amendments  allow  System 
institutions  to  provide  electronic 
disclosures  and  notices,  including 
annual  and  quarterly  reports,  annual 
meeting  infbrmation  statements,  report 
of  condition  of  the  Federal  Agricultural 
Mortgage  Corporation,  and  notices  of 
significant  changes  in  a  System 
institution's  p>ermanent  capital  ratio. 

As  we  have  already  stated,  in  adding 
new  part  609  and  amending  part  620  we 
do  not  suggest  our  other  regulations  do 
not  allow  E-commerce.  All  of  our 
regulations  must  be  interpreted  in  light 
of  what  E-SIGN  does  and  does  not 
allow.  We  will  review  all  our 
regulations  over  time  and  amend  them 
as  necessary  to  reflect  E-SIGN's 
provisions  and  to  promote  E-commerce. 

IV.  Request  fior  Conunent 

FCA  invites  comment  on  how 
particular  statutes,  regulations,  or  FCA 
policies  affect  you  or  your  customer's 
use  of  new  technologies. 

A.  E-Commerce  Regulations 

We  propose  creating  a  new  part  on  E- 
commerce  and  amending  part  620  to 
specifically  allow  E-commerce.  We 
request  your  comment  on  whether 
adding  a  new  and  separate  part  609  on 
E-commerce  is  necessary  or  desired.  We 
request  comments  on  whether  the 
general  rules,  interpretations  and 
definitions,  standards,  and  requirements 
at  proposed  part  609  help  in  providing 
a  flexible  regulatory  environment  and 
ensuring  the  System's  safety  and 
soundness.  We  also  ask  whether  part 
609  adequately  addresses  E-commerce 
and  electronic  communications. 

We  would  also  like  your  comments  on 
whether  our  proposed  amendments  to 
our  Disclosure  to  Shareholders 
regiilations  at  part  620  to  specifically 
allow  electronic  communications 
benefit  you. 

Please  tell  us  what  other  regulatory 
changes  you  need  to  facilitate  E- 
conunerce,  including  online  lending 
and  the  electronic  delivery  of  services. 
Which  regulations,  if  any,  negatively 
affect  the  likelihood  that  a  customer 


would  choose  to  engage  in  online 
borrowing?  Do  any  FCA  policies  impose 
unreasonable  burdens  on  your 
institution's  online  technologies? 

B.  Interpreting  E-SIGN  Provisions 

Under  section  104(b)  of  E-SIGN,  we 
have  limited  authority  to  interpret  E- 
SIGN.  We  are  authorized  to  issue 
regulations  that  interpret  how  E-SIGN 
applies  to  our  regulations  if  they  are 
consistent  with  E-SIGN  and  do  not  add 
to  the  requirements  of  E-SIGN.  Before 
isstiing  any  such  regidation,  however, 
FCA  must  find  that  the  regulation  is 
necessary  and  will  not  impose 
unreasonable  costs  on  the  acceptance 
and  use  of  electronic  records.  Finally, 
the  regulation  cannot  favor  one 
technology  over  another. 

We  request  comments  on  how 
provisions  of  E-SIGN,  or  any  other  law, 
affect  your  or  your  customers'  ability  to 
use  new  technologies.  We  also  request 
comments  on  whether  you  need 
additional  guidance  on  E-SIGN's 
statutory  provisions,  including 
consumer  consent.  For  example,  you 
should  tell  us  whether  you  need 
guidance  on  how  consumers  can 
confirm  their  consent  electronically  or 
clarification  on  what  happens  when  a 
consumer  withdraws  consent  or 
requests  paper  copies  of  electronic 
disclosures. 

ListofSubiects 

12  CFR  Part  609 

Agriculture,  Banks,  banking, 
Electronic  commerce,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

12  CFR  Part  620 

Accounting,  Agricultiue,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  we  propose  to  add  a  new  part 
609  and  amend  part  620  of  chapter  VI, 
title  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

1.  Add  a  new  part  609  to  subchapter 
B  to  read  as  follows: 

PART  609— ELECTRONIC  COMMERCE 

Subpart  A— General  Rules 

Sec. 

609.905    Background. 

609.910    Compliance  with  the  Electronic 

Signatures  in  Global  and  National 

Commerce  Act  (Pub.  L.  10&-229)  (E- 

SIGN). 
609.915    Compliance  with  Federal  Reserve 

Boand  Regulations  B,  Z,  and  M. 

Subpart  B—toiterprstations  and  Dafinttions 

609.920    Interpretations. 
609.925    Definitions. 


Sut>part  C — Standards  for  Boards  and 
ManaQament 

609.930  Policy  and  procedures. 

609.935  Business  planning. 

609.940  Internal  systems  and  controls. 

609.945  Records  retention. 

Sulipart  D — General  Requirements  for 
Electronic  Communications 

609.950    Electronic  communications. 

Authority:  Sec.  5.9  of  the  Farm  Credit  Act 
(12  U.S.C.  2243):  5  U.S.C.  301;  Pub.  L.  106- 
229  (114  Stat.  464). 

SubfMrl  A— Oeneral  Rules 

S  609.905    Background. 

The  Farm  Credit  Administration 
(FCA)  wants  to  create  a  flexible 
regulatory  environment  that  focilitates 
electronic  commerce  (E-commerce)  and 
allows  Farm  Credit  System  (System) 
institutions  and  their  customers  to  use 
new  technologies.  System  institutions 
may  use  E-commerce  but  must  establish 
good  business  practices  that  ensure 
safety  and  soundness  while  doing  so. 

f609J10    Compilanca  wtth  tha  Elactronic 
Signatures  in  Global  and  National 
Commerce  Act  (Pub.  L  106-229)  (E-SIGN). 

(a)  General.  E-SIGN  makes  it  easier  to 
conduct  E-commerce.  With  some 
exceptions,  E-SIGN  permits  the  use  and 
establishes  the  legal  validity  of 
electronic  contracts,  electronic 

.  signatures,  and  records  maintained  in 
electronic  rather  than  paper  form.  E- 
commerce  is  optional;  all  parties  to  a 
transaction  must  consent  before  it  can 
be  used. 

(b)  Consumer  transactions.  E-SIGN 
contains  extensive  consumer  disclosure 
provisions  that  apply  whenever  another 
consimier  protection  law,  such  as  the 
Equal  Credit  Opportunity  Act,  requires 
the  disclosure  of  information  to  a 
consumer  in  writing.  Consumer  means 
an  individual  who  obtains,  through  a 
transaction,  products  or  services, 
including  credit,  used  primarily  for 
personal,  family,  or  household 
purposes.  You  must  follow  E-SIGN's 
specific  procedures  to  make  the 
required  consumer  disclosiu^s 
electronically.  E-SIGN's  special 
disclosure  rules  for  consumer 
transactions  do  not  apply  to  business 
transactions.  Under  E--SIGN,  some 
System  loans  qualify  as  consumer 
transactions,  while  others  are  business 
transactions.  You  will  need  to 
distinguish  between  the  two  types  of 
transactions  to  comply  with  E-JSIGN. 

(c)  Specific  exceptions.  E-SIGN  does 
not  permit  electronic  notification  for 
notices  of  default,  acceleration, 
repossession,  foreclosure,  eviction,  or 
the  right  to  cure,  under  a  credit 


53352 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001  /  Proposed  Rules 


agreement  seciired  by  ..or  a  rental 
agreement  for,  a  person's  primary 
residence.  These  notices  require  paper 
notification.  The  law  also  requires  paper 
notification  to  cancel  or  terminate  life 
insiuance.  Thus,  System  institutions 
cannot  use  electronic  notification  to 
deliver  some  notices  that  must  be 
provided  imder  part  614,  subpart  L  of 
this  chapter.  Actions  on  Applications: 
Review  of  Credit  Decisions,  and  part 
614,  subpart  N  of  this  chapter,  Loan 
Servicing  Requirements:  State     _ 
Agricultural  Loan  Mediation  Programs; 
Right  of  First  Refusal.  In  addition,  E- 
SIGN  does  not  apply  to  the  writing  or 
signatiire  requirements  imposed  under 
the  Uniform  Commercial  Code,  other 
than  sections  1-107  and  1-206  and 
Articles  2  and  2A. 

(d)  Promissory  notes.  E-SIGN 
establishes  special  technological  and 
business  process  standards  for 
electronic  promissory  notes  secured  by 
real  estate.  To  treat  an  electronic  version 
of  such  a  promissory  note  as  the 
equivalent  of  a  paper  promissory  note, 
you  must  conform  to  E-SIGN's  detailed 
requirements  for  transferable  records.  A 
transferable  record  is  an  electronic 
record  that: 

(1)  Would  be  a  note  imder  Article  3 
of  the  Uniform  Conunercial  Code  if  the 
electronic  record  were  in  writing; 

(2)  The  issuer  of  the  electronic  record 
has  expressly  agreed  is  a  transferable 
record:  and 

(3)  Relates  to  a  loan  secured  by  real 
property. 

(e)  Effect  on  State  and  Federal  law.  E- 
SIGN  supercedes  most  State  and  Federal 
statutes  or  regulations,  including  the 
Farm  Credit  Act  of  1971,  as  amended 
(Act),  and  its  implementing  regulations, 
that  require  contracts  or  other  records  to 
be  written,  signed,  or  in  non-electronic 
form.  Under  E-SIGN,  an  electronic 
record  or  signatiire  generally  satisfies 
any  provision  of  the  Act,  or  its 
implementing  regulations  that  requires 
records  and  signatures  to  be  written, 
signed,  or  in  paper  form.  Therefore, 
unless  an  exception  applies  or  a 
necessary  condition  under  E-SIGN  has 
not  been  met.  an  electronic  record  or 
signature  satisfies  any  applicable  ' 
provision  of  the  Act  or  its  implementing 
regulations. 

(f)  Document  integrity  and  signature 
authentication.  Each  System  institution 
must  verify  the  legitimacy  of  an  E- 
commerce  communication,  transaction, 
or  access  request.  Document  integrity 
ensures  that  the  same  document  is 
provided  to  all  parties.  Signature 
authentication  proves  the  identities  of 
all  parties.  The  parties  to  the  transaction 
may  determine  how  to  ensure  document 
integrity  and  signature  authentication. 


(g)  Records  retention.  Each  System 
institution  may  maintain  all  records 
electronically  even  if  originally  they 
were  paper  records.  The  stored 
electronic  record  must  accurately  reflect 
the  information  in  the  original  record. 
The  electronic  record  must  be  accessible 
and  capable  of  being  reproduced  by  all 
persons  entitled  by  law  or  regulation  to 
review  the  original  record. 

§609.915    Complianc*  with  Federal 
Reserve  Board  Regulations  B,  Z,  and  M. 

The  regulations  in  this  part  require 
fair  practices  and  meaningful 
disclosures  for  certain  lending  and 
leasing  activities.  System  institutions 
must  comply  with  Federal  Reserve 
Board  Regulations  B  (Equal  Credit 
Opportunity),  Z  (Truth  in  Lending),  and 
M  (Consumer  Leasing)  (12  CFR  parts 
202,  226  and  213). 

Subpart  B — Intarpratatlons  and 
Definitions 

§609.920    Interpretations. 

(a)  E-SIGN  supercedes  existing 
statutes  and  regulations,  including  the 
Act  and  its  implementing  regulations 
that  require  paper  copies  and 
handwritten  signatiu«s.  E-SIGN 
requires  that  statutes  and  regulations  be 
interpreted  to  allow  E-conunerce  as  long 
as  the  safeguards  of  E-SIGN  are  met  and 
its  exceptions  recognized.  Generally,  an 
electronic  record  or  signature  satisfies 
any  provision  of  the  Act  or  its 
implementing  regulations  that  require 
records  and  signatures  to  be  written, 
signed,  or  in  paper  form. 

(b)  System  institutions  may  interpret 
the  Act  and  its  implementing 
regulations  broadly  to  allow  electronic 
transmissions,  communications, 
records,  and  submissions,  as  provided 
by  E-SIGN.  This  means  that  the  terms 
address,  copy,  distribute,  document, 
file,  mail,  notice,  notify,  record,  provide, 
send,  signature,  sent,  written,  writing, 
and  similar  words  generally  should  be 
interpreted  to  permit  electronic 
transmissions,  communications, 
records,  and  submissions. 

§609.925    Definitions. 

We  provide  the  following  definitions 
that  apply  to  this  part: 

(a)  Electronic  means  relating  to 
technology  having  electrical,  digital, 
magnetic,  wireless,  optical, 
electronomagnetic,  or  similar 
capabilities. 

(b)  Electronic  communication  means  a 
message  that  can  be  transmitted 
electronically  and  displayed  on 
equipment  as  visual  text.  An  example  is 
a  message  displayed  on  a  personal 
computer  monitor  screen.  This  does  not 


include  audio-  and  voice-response 
teleohone  systems. 

(c)  Electronic  business  (E-business)  or 
electronic  commerce  (E-commerce) 
means  buying,  selling,  producing,  or 
working  in  an  electronic  medium. 

(d)  Electronic  mail  (E-mail)  means: 

(1)  To  send  or  submit  information 
electronically;  or 

(2)  A  commimication  received 
electronically. 

(e)  Electronic  signature  means  an 
electronic  sound,  symbol,  or  process, 
attached  to  or  logically  associated  with 
a  contract  or  other  record  and  executed 
or  adopted  by  a  person  with  the  intent 
to  sign  the  record.  Electronic  signature 
describes  a  category  of  electronic 
processes  that  can  be  substituted  for  a 
handwritten  signatiire. 

Subpart  C— Standards  for  Boards  and 
Management 

§609.930    Policy  and  procedures. 

The  FCA  supports  E-commerce  and 
wants  to  facilitate  it  and  other  new 
technologies  and  innovations  to 
enhance  the  efficient  conduct  of 
business  and  the  delivery  of  safe  and 
sound  credit  and  closely  related 
services.  Through  E-commerce,  System 
institutions  can  improve  customer 
service,  access  information,  and  provide 
alternate  conununication  systems.  At 
the  same  time,  E-commerce  presents 
challenges  and  risks  that  your  board 
must  carefully  consider  in  advance. 
Before  engaging  in  E-commerce,  you 
must  weigh  its  business  risks  against  its 
benefits.  You  must  also  adopt  an  E- 
commerce  policy  and  procedures  to 
ensure  your  institution's  safety  and 
soundness  and  compliance  with  law 
and  regulation.  Among  other  concerns, 
the  policy  and  procedures  must  address: 

(a)  Security  and  integrity  of  System 
institution  and  borrower  data; 

(b)  The  privacy  of  your  customers  as 
well  as  visitors  to  your  Web  site; 

(c)  Notices  to  customers  or  visitors  to 
your  Web  site  when  they  link  to  an 
affiliate  or  third  party  Web  site; 

(d)  Capability  of  vendor  or  application 
providers; 

(e)  Business  resumption  after 
disruption; 

(f)  Fraud  and  money  laundering: 

(g)  Intrusion  detection  and 
management; 

(h)  Liability  insurance;  and 
(i)  Prompt  reporting  of  known  or 
suspected  criminal  violations  associated 
with  E-commerce  to  law  enforcement 
authorities  and  FCA  under  part  617  of 
this  chapter. 

§600.936    Business  planning. 

When  applicable,  business  plans  must 
contain  an  analysis  of: 
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(a)  The  strategic  and  operational 
aspects  of  E-commerce;  and 

(b)  Potential  and  existing  customers 
that  can  use  E-commerce. 

§  609.940    Internal  systems  and  controls. 

When  applicable,  internal  systems 
and  controls  must  provide  reasonable 
assurances  that  System  institutions  will: 

(a)  Follow  and  achieve  business  plan 
objectives  and  policy  and  procedure 
requirements  regarding  E-commerce; 
and 

(b)  Prevent  and  detect  material 
deficiencies  on  a  timely  basis. 

§609.945    Records  relsntlon. 

Records  stored  electronically  must  be 
accurate,  accessible,  and  reproducible 
for  later  reference. 

Subpart  D— General  Requiraments  for 
ElectronicCofmnunlcations 

§609.950    Electronic  communicalions. 

(a)  Consent.  In  accordance  with  E- 
SIGN,  System  institutions  may 
communicate  electronically  tq  conduct 
business.  E-coounerce  transactions 
require  the  consent  of  all  parties  when 
you  do  business. 

(b)  Communications  with  consumers. 
E-SIGN  and  Federal  Reserve  Board 
Regulations  B,  Z,  and  M  (12  CFR  parts 
202,  226  and  213)  outline  specific 
disclosure  requirements  for 
communications  with  consimiers. 

(c)  Communications  with  parties  other 
than  consumers.  The  consumer 
disclosure  requirements  of  E-SIGN  and 
of  Federal  Reserve  Board  Regulation  B 
(12  CFR  part  202)  do  not  apply  to  your 
communications  Mrith  parties  other  than 
consumers.  (Federal  Reserve  Board 
Regiilations  Z  and  M  (12  CFR  parts  226 
and  213)  apply  to  consumers  only.) 
Nonetheless,  you  must  ensure  that  your 
communications,  including  those 
disclosures  required  under  the  Act  and 
these  regulations,  demonstrate  good 
business  practices  in  the  delivery  of 
credit  and  closely  related  services  and 
in  your  obtaining  goods  and  services. 

PART  620-OISCLOSURE  TO 
SHAREHOLDERS 

2.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17. 5.19, 8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252.  2254. 
2279aa-ll):  sees.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 


§620.1    Definitions. 

•  •        •        •        * 

(o)  Report  refers  to  the  annual  report, 
quarterly  report,  notice,  or  information 
statement,  regardless  of  form,  required 
by  this  part  unless  otherwise  specified. 

•  •        «        •        * 

(r)  Signed,  when  referring  to  paper 
form,  means  a  manual  signature,  and, 
when  referring  to  electronic  form, 
means  marked  in  a  manner  that 
authenticates  each  signer's  identity. 

4.  Amend  §  620.2  as  follows: 

a.  Remove  the  first  sentence  and  add 
three  new  sentences  in  its  place  in 
paragraph  (a): 

b.  Revise  paragraph  (b)  introductory 
text; 

c.  Remove  the  word  "filed"  and  add 
in  its  place,  the  word  "required"  in 
paragraph  (b)(3)(i); 

d.  Remove  the  words  "typed  or"  from 
the  second  sentence  in  paragraph 
(b)(3)(ii);  and 

e.  Redesignate  existing  paragraphs  (d), 
(e),  (f),  (g),  (h).  and  (i)  as  newly 
designated  paragraphs  (e),  (f),  (g),  (h),  (i), 
and  ())  consecutively; 

f.  Add  new  paragraph  (d);  and 

g.  Remove  the  words  "mail  or 
otherwise  furnish"  and  add  in  their 
place,  the  word  "provide"  in  newly 
designated  paragraph  (i)(3). 

§620.2    Prspartng  and  fiHng  the  reports. 

•  *        •        •        * 

(a)  Copies  of  each  report  required  by 
this  section,  including  financial 
statements  and  related  schedules, 
exhibits,  and  all  other  papers  and 
documents  that  are  a  part  of  the  report 
must  be  sent  to  the  Chief  Examiner,  or 
to  another  office  designated  by  the  Chief 
Examiner.  If  sending  paper  copies,  send 
three  copies  to  Chief  Examiner,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 
If  providing  electronic  copies,  send 

according  to  our  instructions  to  you. 

•  •  * 

(b)  At  least  one  of  the  reports 
provided  to  the  Farm  Credit 
Administration  shall  be  dated  and 
manually  signed  on  behalf  of  the 
institution  by: 

•  •        •        *        • 

(d)  Shareholders  must  consent  to 
electronic  disclosures  of  reports 
required  by  this  part. 


Subpart  B— Annual  Report  to 


Subparts 

3.  Amend  §620.1  as  follows: 

a.  Revise  paragraph  (o); 

b.  Redesignate  existing  paragraph  (r) 
as  new  paragraph  (s);  and 

c.  Add  a  new  paragraph  (r). 


§620.4    [Amended] 
5.  Amend  §  620.4  as  follows: 
a.  Remove  the  word  "distributing" 
and  add  in  its  place,  the  word 
"providing"  in  the  heading;  and 


b.  Remove  the  word  "distribute"  and 
add  the  word  "provide"  each  place  it 
appears  in  paragraphs  (a),  (b)(1),  and 
(b)(2). 

§620.5    [Amended] 

6.  Amend  §  620.5  as  follows: 

a.  Remove  the  word  "distributed"  and 
add  in  its  place,  the  word  "provided"  in 
paragraph  (a)(3);  and 

b.  Remove  the  word  "signed"  and  add 
in  its  place,  the  words  "manually 
signed,  or  if  in  electronic  form,  signed 
in  a  maimer  that  authenticates  each 
signer's  identity"  in  paragraph  (m)(2). 

Subpart  C— Quarterly  Report 

7.  Amend  §  620.11  by  revising  the 
second  sentence  of  paragraph  (b)(6)  to 
read  as  follows: 

§620.11    Content  of  querterty  report  to 
shareholders. 

•        *        •        •        • 

(b)*  •  ' 

(6)  *  *  *  In  addition,  a  statement 
from  the  persons  who  verify  the 
institution's  financial  statements  shall 
be  included  as  an  exhibit,  indicating 
whether  or  not  the  change  is  to  an 
alternative  principle  which  in  their 
judgment  is  preferable  imder  the 
ciromistances,  except  that  no  such 
statement  need  be  filed  when  the 
change  is  made  in  response  to  a 
standard  adopted  by  the  Financial 
Accounting  Standards  Board  which 
requires  such  change. 


Subpart  D— Notice  to  Shareftoktors 

8.  Revise  §620.15  to  read  as  follows: 

§620.15    Netloe. 

(a)  Each  Farm  Credit  bank  and  direct 
lender  association  shall  prepare  and 
provide  the  Farm  Credit  Administration 
and  shareholders  a  notice,  within  30 
days  following  the  monthend  that  the 
institution  initially  determines  that  it  is 
not  in  compliance  with  the  minimum 
permanent  capital  standard  prescribed 
under  §  615.5205  of  this  chapter. 

(b)  An  institution  that  has  given 
notice  to  shareholders  pursuant  to 
paragraph  (a)  of  this  section  or 
subsequent  notice  pursuant  to  this 
paragraph  shall  also  prepare  and 
provide  the  Farm  Credit  Administration 
and  shareholders  a  notice  within  45 
days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution's  permanent  capital  ratio 
decreases  by  one-half  of  1  percent  or 
more  from  (he  level  reported  in  the  most 
recent  notice  provided  to  shareholders. 

(c)  Each  institution  required  to 
prepare  a  notice  under  §  620.15(a)  or  (b) 
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shall  provide  the  notice  to  shareholders 
or  publish  it  in  any  pubUcation  with 
circulation  wide  enough  to  be 
reasonably  assured  that  all  of  the 
institution's  shareholders  have  access  to 
the  information  in  a  timely  manner. 

S  620.1 7    [Anwndacq 

9.  Amend  §  620.17  by  removing  the 
words  "distribute"  and  adding  in  its 
place,  the  word  "provide"  in  paragraph 
(b)(4). 

SubpaitE— Association  Annual 
Meeting  Infonnation  Statamant 

5620.20  [AmwKlwl]  | 

10.  Amend  §620.20  as  follows: 

a.  Remove  the  word  "distributing" 
and  add  in  its  place,  the  word 
"providing"  in  the  heading;  and 

b.  Remove  the  word  "distribute"  and 
add  in  its  place,  the  word  "provide"  in 
paragraph  (a). 

11.  Amend  §620.21  as  follows: 

a.  Remove  the  words  "furnished  a 
letter"  and  add  in  their  place,  the  words 
"provided  a  notice"  in  the  first  sentence 
of  paragraph  (c)(3); 

b.  Remove  the  words  "contained  in 
the  letter"  at  the  end  of  the  first 
sentence  in  paragraph  (c)(3); 

c.  Add  the  words  "paper  mail  or 
electronic"  before  the  word  "mail"  in 
each  place  it  appears  in  paragraphs 
(d)(3)(i)(A),  (d)(3)(i)(B),  (d)(3)(ii)(A).  and 
{d)(3)(ii)(B); 

d.  Revise  paragraph  (d)(5)  to  read  as 
follows: 

5620.21  ComantsofttMinfonnation 
stfltamant  tnd  ottwr  iiifufinaUuii  to  b6 
fumtohed  in  connaction  wttti  the  annual 
maating. 

(d)*  •  *  ' 

(5)  For  each  nominee  who  is  not  an 
inciunbent  director,  except  a  nominee 
firom  the  floor,  provide  the  information 
referred  to  in  §  620.5(j)  and  (k)  and 
§  620.21(d)(4).  If  shareholders  will  vote 
by  paper  mail  or  electronic  mail  ballot 
upon  conclusion  of  all  sessions,  each 
floor  nominee  must  provide  the 
information  referred  to  in  §620.5())  and 
(k)  and  §  620.21(d)(4)  in  paper  or 
electronic  form  to  the  association  within 
the  time  period  prescribed  by  the 
association's  bylaws.  If  the  association's 
bylaws  do  not  prescribe  a  time  period, 
state  that  each  floor  nominee  must 
provide  the  disclosure  to  the  association 
within  5  business  days  of  the 
nomination.  The  association  shall 
ensure  that  the  information  is  provided 
to  the  voting  shareholders  by  delivering 
the  ballots  for  the  election  of  directors 
in  the  same  format  as  the  comparable 
information  contained  in  the 
association's  annual  meeting 


information  statement.  If  shareholders 
will  not  vote  by  paper  mail  or  electronic 
mail  ballot  upon  conclusion  of  al) 
sessions,  each  floor  nominee  must 
provide  the  information  referred  to  in 
§  620.5(j)  and  (k)  and  §  620.21(d)(4)  in 
paper  or  electronic  form  at  the  first 
session  at  which  voting  is  held. 


S  620.30    [Amendacq 

12.  Amend  §  620.30  by  removing  the 
words  "distribute  or  mail"  and  adding 
in  their  place,  the  word  "provide"  in  the 
second  sentence. 

Subpart  G— Annual  Report  of 
Condition  of  ttia  Federal  Agricultural 
Mortgage  Corporation 

13.  Amend  §  620.40  as  follows: 

a.  Remove  the  words  "distribution  of 
and  add  in  their  place,  the  words 
"providing  of  the"  in  the  heading; 

b.  Remove  the  word  "distribute"  and 
add  in  its  place,  the  word  "provide"  in 
para^ph  (b); 

c.  Remove  the  words  "mail  or 
otherwise  furnish  to  the  requestor  a 
copy  or*  and  add  in  their  place,  the 
words  "provide  the  requester"  in 
paragraph  (c);  and 

d.  Revise  paragraph  (d): 

§  620.40    Content,  timing,  and  providing  of 
ttte  Federai  Agricultural  Mortgage 
Corporation  annual  report  of  condition. 

***** 

(d)  The  Corporation  shall  provide 
copies  of  the  annual  report  of  condition 
to  the  Farm  Credit  Adioinistration's 
Office  of  Secondary  Market  Oversight 
within  120  days  of  its  fiscal  year-end.  If 
providing  paper  copies,  send  three 
copies  to  Office  of  Secondary  Market 
Oversight,  Farm  Credit  Administration, 
1501  Farm  Credit  E>rive,  McLean,  VA 
22102-5090.  If  providing  electronic 
copies,  send  according  to  our 
instructions  to  you. 

Dated:  October  15,  2001. 
Kelly  Mikel  Wiiliams, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  01-26305  Filed  10-19-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[CA  054-OPP:  FRL-70e7-«] 

Clean  Air  Act  Propoaed  Full  Approval 
of  tlie  Title  V  OperatlngPennH 
Programa  for  T^aenty-FOur  Califomia 
Air  Pollution  ControlDistrlcts 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  fully 
approve  the  operating  permit  programs 
submitted  by  the  Califomia  Air 
Resources  Board  (CARB)  on  behalf  of 
Amador  County  Air  Pollution  Control 
District  (APCD),  Butte  County  Air 
Quality  Management  District  (AQMD), 
Calaveras  County  APCD,  Colusa  Coimty 
APCD,  El  Dorado  Coimty  APCD,  Feather 
River  AQMD,  Glenn  County  APCD, 
Great  Basin  Unified  APCD,  Imperial 
County  APCD,  Kern  County  APCD,  Lake 
County  AQMD,  Lassen  County  APCD, 
Mariposa  Coimty  APCD,  Mendocino 
County  APCD,  Modoc  County  APCD, 
North  Coast  Unified  AQMD,  Northern  . 
Sierra  AQMD,  Northern  Sonoma  County 
APCD,  Placer  County  APCD,  Shasta 
County  APCD,  Siskiyou  County  APCD. 
Tehama  County  APCD,  Tuolumne 
County  APCD,  and  Yolo-Solano  AQMD. 
All  twenty-four  operating  permit 
programs  were  submitted  in  response  to 
the  directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jiuisdiction.  EPA 
granted  final  interim  approval  to 
nineteen  of  the  twenty-four  districts' 
operating  permit  programs  on  May  3, 
1995  (60  FR  21720).  The  five  districts 
that  were  not  included  in  that 
rulemaking  were  Glenn  County  APCD, 
Tehama  County  APCD,  Lake  County 
AQMD,  Shasta  County  APCD,  and 
Mariposa  APCD.  EPA  granted  final 
interim  approval  to  Mariposa  APCD's 
operating  permit  program  on  December 
7, 1995  (60  FR  62758)  and  to  the  other 
four  districts'  programs  on  July  13, 1995 
(60  FR  36065).  All  twenty-four  districts 
revised  their  programs  to  satisfy  the 
conditions  of  the  interim  approval  and 
this  action  proposes  approval  of  those 
revisions.  In  addition,  many  districts 
made  other  changes  to  their  rules  that 
were  not  required  to  correct  an  interim 
approval  issue;  EPA  proposes  to 
approve  most  of  these  other  changes 
districts  have  made. 
DATES:  Comments  on  the  program 
revisions  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
November  21,  2001. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Gerardo  Rios,  Acting  Chief,  Permits 
Office,  Air  Division  {AIR-3),  EPA 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  California  94105.  You  can 
inspect  copies  of  the  program 
submittals,  and  other  supporting 
documentation  relevant  to  this  action, 
during  normal  business  hours  at  Air 
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Division,  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 
You  may  also  see  copies  of  the 
submitted  titie  V  programs  at  the 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street. 
Sacramento,  CA  95814,  and  at  the 
appropriate  local  Air  Pollution  Control 
District  office  (current  District  addresses 
are  listed  on  the  Internet  at  http:// 
www.arb.ca.gov/capcoa/roster.htm) 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerardo  Rios,  EPA  Region  DC,  at  (415) 
744-1259  or  rios.gertirdo@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

I.  What  is  the  operating  permit  program? 
n.  What  is  being  addressed  in  this  document? 
in.  Are  there  other  issues  with  the  program? 
rV.  What  are  the  program  changes  that  EPA 
proposes  to  approve? 

A.  Changes  Made  for  Full  Approval 

1.  Group  1 — Changes  Required  of  All 
Districts 

2.  Group  2 — District-Specific  Changes 

B.  Other  District-Specific  Changes 
Submitted  Since  EPA  Granted  Final 
Interim  Approval 

V.  What  is  involved  in  this  proposed  action? 

I.  What  Is  the  Operating  Permit 
Program? 

The  CAA  Amendments  of  1990 
required  all  state  and  local  permitting 
authorities  to  develop  operating  permit 
programs  that  met  certain  federal 
criteria.  In  implementing  the  operating 
permit  programs,  the  permitting 
authorities  require  certain  sources  of  air 


pollution  to  obtain  permits  that  contain 
all  applicable  requirements  under  the 
CAA.  One  goal  of  the  operating  permit 
program  is  to  improve  compliance  by 
issuing  each  source  a  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  federally 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility,  the  source,  the  public,  and  the 
permitting  authorities  can  more  easily 
determine  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  have  the  potential  to  emit  100 
tons  per  year  or  more  of  volatile  organic 
compounds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  oxides  {  NOx), 
or  particulate  matter  (PMm );  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nouattainment  classification.  For 
example,  in  ozone  nouattainment  areas 
classified  as  "serious,"  Imajor  sources 


include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
volatile  organic  compounds  or  nitrogen 
oxides. 

n.  What  Is  Being  Addressed  in  This 
Document? 

Where  an  operating  permit  program 
substantially,  but  not  iully,  met  the 
criteria  outiined  in  the  implementing 
regulations  codified  at  40  Code  of 
Federal  Regulations  (CFR)  part  70,  EPA 
granted  interim  approval  contingent  on 
the  state  revising  its  program  to  correct 
the  deficiencies.  Because  all  twenty-four 
operating  permit  programs  substantially, 
but  not  hilly,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
each  program  in  three  separate 
rulemakings,  published  on  May  3,  1995 
(60  FR  21720)  for  nineteen  of  the 
twenty-four  districts,  on  July  13, 1995 
(60  FR  36065)  for  Glenn  County  APCD, 
Tehama  County  APCD,  Lake  County 
AQMD,  and  ShasU  County  APCD,  and 
on  December  7, 1995  (60  FR  62758)  for 
Mariposa  County  AI*CD.  Each  interim 
approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  programs  to  receive  full 
approval.  Since  that  time,  each  of  the 
twenty-four  districts  have  revised  their 
interimly  approved  operating  permit 
program  at  least  once.  These  changes 
were  necessary  to  correct  the  conditions 
for  full  approval;  but  some  districts 
made  other  changes  as  well.  Table  1 
below  lists  the  dates  of  submission  by 
CARB  of  each  of  the  revised  district 
programs. 


Table  1.— Rule  Nui^/iber,  Name,  Adoption  Date(s),  and  Program  Submission  Dates,  for  California  Hon- 

Grantee  Districts'  Operating  Permit  Programs 


District  name 


Amador  County  APCD  ... 

Butte  County  AOMD 

Calaveras  County  APCD 


Coiusa  County  APCD  .... 

El  Dorado  County  APCD 

Faattier  River  AOMD 

Glenn  County  APCD  


Rule  No.  and  name 


Rule  500— Procedures  for  Issuing  PermNs  to  Operate  for 
Sources  Sut>iect  to  Title  V  of  the  Federal  Clean  Air  Act 
Amendments  of  1990. 

Rule  1101— Title  V— Federal  Operating  Permits 

Regulation  X— Additional  Procedures  for  Issuing  Permits  to 
Operate  for  Sources  Subiect  to  Title  V  of  the  Federal 
Clean  Air  Act  Amendments  of  1990. 

Rule  1001— Purpose  and  General  Requtrements  of  Regula- 
tion X. 

Rule  1002— Definitions  

Rule  1003— ApplicabilHy  

Rule  1004— Administralive  Procedures  for  Sources  

Rule  100&— Distrtd  Administrative  Procedures 

Rule  1006— Permit  Content  Requirements  

Rule  1007— Supplemental  Annual  Fee  

Rule  3-17— Permits  to  Operate  for  Sources  Subject  to  Title 
V. 

Rule  522— Title  V  Federal  Operating  Permit  Program 

Rule  10.3— Federal  Operating  Pannits 

Article  VIII— AddWonal  Procedures  for  Issuing  Permits  to  Op- 
erate for  Sources  Subject  to  Titto  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1990. 


Date<s)  of  adoption  of  revised 
njle 


3«7/01  and  2«7/97 

4/26/01  and  6/24/99 
6/11/01  


8/7A)1  

7/1(V01  ..- 

5/7A)1  and  12/4AX) . 
6/1»01  and  1/30/01 


Date  of  sut>- 

misston  t>y 

CARB 


04/10/01 


5/17/01 
7/27/D1 


8/22A)1 

8/16/01 
5/22J0^ 
9/13/01 
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Table  1.— Rule  Number,  Name,  Adoption  Date(s).  and  Program  Submission  Dates,  for  Caufornia  Non- 
Grantee  Districts'  Operating  Permit  Programs— Continued 


District  narne  , 


Great  Basin  Unified  APCD 

Imperial  County  APCD 

Kem  County  APCD  

Lake  County  AOMD  


Lassen  County  APCD 


Mariposa  County  APCD 


MerKioctno  County  APCD 


Modoc  County  APCD 


North  Coast  Unified  AOMD 


Noitfwm  Sierra  AQMO 

Northern  Sonoma  County 
APCD. 


Rule  No.  and  name 


Rule  217 — Additional  Procedures  for  Issuing  Pemnits  to  Op- 
erate for  Sources  Sutiject  to  Title  V  of  the  Federal  Clean 

Air  Act  Amendments  of  1990. 
Rule  900 — Procedures  for  Issuing  Permits  to  Operate  for 

Sources  Subject  to  Title  V  of  the  Federal  Clean  Air  Act 

Amerxlments  of  1990. 
Rule  201.1— Permits  to  Operate  for  Sources  Subject  to  Title 

V  of  tt>e  Federal  Clean  Air  Act  Amendments  of  1990. 
Chapter  XII — Requirements  for  Issuing  Permits  to  Operate 

for  Sources  Subject  to  Title  V  of  the  Federal  Clean  Air  Act 

AmerKJments  of  1990. 

Article  I — Purpose  and  General  Requirements  

Article  III — Applicability 

Articie  IV — Administrative  Procedures  for  Sources  

Artide  V — District  Administrative  Procedures 

Afticte  VI— Pennit  Content  

Articie  VII — Permit  Fees 

Articie  VIII — Designated  Norvmajor  Stationary  Source 

Regulation  VII — Title  V — Permits  to  Operate  for  Sources 

Subject  to  Title  V  of  the  Federal  Clean  Air  Act  Amend- 

noentsof  1990. 

Rule  7-1 — Purpose  and  General  Requirements  

Rule  7-2— Applicability  

Rule  7-3 — Exemptions  

Rule  7-4 — Definitions  

Rule  7-5 — Administrative  Procedures  for  Sources  

Rule  7-6— District  Administrative  Procedures 

Rule  7-7 — Permit  Content  Requiremerrts  

Rule  7-8 — Annual  Fees 

Regulation  X— Additional  Procedures  for  Issuing  Permits  to 

Operate  for  Sources  Subject  to  Title  V  of  the  Federal 

Clean  Air  Act  Amendn)ents  of  1990. 
Rule  1001 — Purpose  and  General  Requirements  of  Regula- 
tion X. 

Rule  1002— Definitions  

Rule  1003— Applicaibility  

Rule  1004 — Administrative  Procedures  for  Sources  

Rule  1005— District  Administrative  Procedures 

Rule  1006 — Permit  Content  Requirements  

Rule  1007— Supplemental  Annual  Fee  

Regulation  V — Procedures  for  Issuing  Permits  to  Operate  for 

Sources  Subject  to  Title  V  of  the  Federal  Clean  Air  Act 

Amendment  of  1990. 

Chapter  I — Purpose  and  General  Requirements 

Cfapter  II — Definitions  

Chapter  III — Applicat>ility 

Chapter  IV — Administrative  Procedures  for  Sources  

Chapter  V — District  Administrative  Procedures 

Chapter  VI— Permit  Content  

Rule  2.13— Additional  Procedures  for  Issuing  Penmits  to  Op- 
erate for  Sources  Subject  to  Title  V  of  the  Federal  Clean 

Air  Act  Amendments  of  1990. 
Regulation  V — Procedures  for  Issuing  Permits  to  Operate  for 

Sources  Subject  to  Title  V. 
Chapter  1 — Purpose  and  General  Requlrenwnts;  Rules  100, 

110.  and  120. 

Chapter  2— Definitions;  Rule  200— Definitions 

Chapter  3— Applicability;  Rule  300— Applicability  

Chapter  4— Administrative  Procedures  for  Sources;  Rules 

400,  405.  410.  415.  425.  430.  440.  450.  455,  460,  and  470. 
Chapter  5— District  Administrative  Procedures;  Rules  500, 

510.  520.  530,  540,  545.  550.  560.  570.  and  580. 
Chapter  6— Permit  Content;  Rules  600.  610.  615,  620.  625, 

630,  635.  640,  645.  650.  660,  670.  675,  680,  and  690. 

Rute  522— Titte  V  Federal  Operating  Permils 

Regulation  V— Procedures  for  Issuing  Permits  to  Operate  for 

Sources  Subject  to  Titto  V  of  the  Federal  Clean  .Air  Act 

Amendment  of  1990. 
Chapter  I— Purpose  and  General  Requiremenis 


Date(s)  of  adoption  of  revised 
rule 


5/9/01  and  3/8/95  ... 

6/26/01  and  4/4/00  . 

5/3/01  and  1/9/97  ... 
5/22/01  and  12/5/00 


7/2/01 


9/4/01 


11/14/00 


7/24A)1 


5/18/01  and  11/21/94 


3/8M)1  and  9/11/94 
5/8W1  „ 


Date  of  sut)- 

mission  by 

CARB 


S/18A)1 

8/2A)1 

S/24A)1 
6/1/01 


8/2/01 


91/20/01 


4/13/01 


9/12/01 
5/24/01 


S/24A}1 
5/21/01 
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Table  1. — Rule  Number,  Name,  Adoption  Date(s),  and  Program  Submission  Dates,  for  California  Non- 

Grantee  Districts'  Operating  Permit  Programs— Continued 


District  name 

Rule  No.  and  name 

Date(s)  of  adoption  of  revised 
njte 

Date  of  sub- 
mission by 
CARB 

Chapter  II— Definitfons  Used  in  Regulafion  5 

Chapter  III— Applicability  of  Regulation  5 

Chaister  IV — Administrative  Procedures  for  Sources  

• 

4/17/01  and  8/24/95 

Chanter  V — District  Administrative  Procedures 

Chajjler  VI — Permit  Content  Requirements 

Placer  Countv  APCD 

Rule  507 — Federal  OoeratinQ  Permit  Prooram  

S/4A)1 

Shasta  Countv  APCD 

Rule  5-0— Addmonal  Pmnediires  for  Issuing  Pennits  to  Op- 
erate for  Sources  Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1990. 

Rule  2.13— /Additional  Procedures  for  Issuing  Permits  to  Op- 
erate for  Sources  Subject  to  Title  V  of  the  Federal  Clean 
Air  Act  Amendments  of  1990. 

Rule  7:1— Federal  Operating  Permit  Program  

Rule  500— Additfonal  Procedures  for  Issuing  Permite  to  Op- 
erate for  Sources  Stihject  to  Title  V  of  the  1990  Federal 
Clean  Am  Act  /Amendments. 

Rule  3.8— Federal  Operating  Permits  Additional  Procedures 
for  Issuing  Permits  to  Operate  for  Sources  Subject  to  Titte 
V  of  the  Federal  Ctoan  Air  Act  Amendments  of  1990. 

5««1  

9i/25«)1  

5/22A)1 

6/^9n^ 

4/11/01  and  renunrbered  on  2/ 
23/94  (from  3.19  to  3.8). 

S/18/01 

Siskiyou  Countv  APCD  

9/28/01 

Tehama  County  APCD 

6/4A)1 

Tuolumne  County  APCD 

Yoto-Solano  AOMD 

7/^em^ 

5/9/01 

This  document  describes  changes  that 
have  been  made  to  the  twenty-four 
operating  permit  programs  since  EPA 
granted  interim  approval.  These  changes 
include  those  made  by  the  districts  to 
resolve  interim  approval  deficiencies,  as 
well  as  other  rule  and  program  changes 
submitted  to  EPA  for  approval. 

m.  Are  There  Other  Issues  With  the 
Program? 

On  May  22,  2000,  EPA  promidgated  a 
ruleinaking  that  extended  the  interim 
approval  period  of  86  operating  pennits 
programs  until  December  1.  2001.  (65 
PR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Re^ster  that 
woidd  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

EPA  received  a  comment  letter  from 
one  organization  on  what  they  believe  to 
be  deficiencies  with  respect  to  tide  V 
programs  in  California.  EPA  takes  no 
action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1,  2001.  As  stated  in  the 
Federal  Register  notice  published  on 
December  11,  2000  (65  PR  77376),  EPA 
will  respond  by  December  1,  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval.  We 


will  publish  a  notice  of  deficiency 
(NOD)  when  we  determine  that  a 
deficiency  exists,  or  we  will  notify  the 
commenter  in  writing  to  explain  our 
reasons  for  not  making  a  finding  of 
deficiency.  A  NOD  will  not  necessarily 
be  limited  to  deficiencies  identified  by 
citizens  and  may  include  any 
deficiencies  that  we  have  identified 
through  our  program  oversight. 

IV.  What  Are  the  Program  Changes 
That  EPA  Proposes  To  Approve? 

A.  Changes  Made  for  Full  Approval 

As  discussed  earlier,  the  tide  V 
programs  for  the  twenty-four  districts 
included  in  today's  rulemaking  were 
given  interim  approval  on  May  3, 1995 
(60  PR  21720)  for  nineteen  of  the 
twenty-four  Districts;  on  July  13, 1995 
(60  PR  36065)  for.Glenn  County  APCD. 
Tehama  County  APCD,  Lake  Coimty 
AQMD,  and  Shasta  Coimty  APCD;  and 
on  December  7,  1995  (60  PR  62758)  for 
Mariposa  County  APCD.  As  stipulated 
in  each  of  those  ndemakings,  fidl 
approval  of  the  specific  district 
operating  permit  program  was  made 
contingent  upon  satisfaction  of  certain 
conditions.  We  have  included  below  a 
discussion  of  these  conditions  and  a 
summary  of  how  the  twenty-four 
districts  revised  their  part  70  programs 
and  rules  to  meet  the  conditions 
required  for  full  program  approval.  We 
have  structured  this  section  by 
categorizing  each  of  the  required 
changes  into  either  Group  1  or  Group  2. 
Group  1  consists  of  the  eleven  (11) 
conditions  that  are  common  to  all 


twenty-four  districts,^  uidess  otherwise 
noted.  Group  2  consists  of  all  other 
conditions  that  are  specific  to  each 
district  and  may  or  may  not  apply  to 
more  than  one  district.  The  district's 
rule  (or  program)  correction  follows  the 
description  of  the  required  changes. 

1.  Group  1 — Changes  Required  of  All 
Districts 

Unless  otherwise  noted,  the  follo%ving 
eleven  conditions  are  common  to  all 
twenty-four  districts  that  are  the  subject 
of  today's  proposed  action. 

Issue  (1):  Each  district  needed  to 
provide  a  demonstration  that  activities 
that  are  exempt  from  part  70  permitting 
are  truly  insignificant  and  are  not  likely 
to  be  subject  to  an  applicable 
requirement.  Altwnatively,  districts 
could  restrict  the  exemptions  (including 
any  director's  discretion  provisions)  to 
activities  that  are  not  likely  to  be  subject 
to  an  applicable  requirement  and  emit 
less  than  district-established  emission 
levels.  Districts  needed  to  establish 
separate  emission  levels  for  HAPs  and 
for  other  regulated  pollutants  and 
demonstrate  that  these  emission  levels 
are  insignificant  compared  to  the  level 
of  emissions  from  and  type  of  units  that 


<  Ttie  reason  for  the  similarity  among  the  title  V 
programs  Included  in  today's  proposed  action  is 
that  all  twenty-four  districts  originally  replicated  a 
model  title  V  rule  developed  by  the  California  Air 
Resources  Board  (CARB).  EPA  Region  9  worked 
with  the  CARB  to  develop  language  to  correct  the 
deficiencies  in  the  model  rule  that  EPA  identified 
as  interim  approval  issues.  In  most  cases,  the 
ianguage  changes  agreed  to  by  EPA  and  CARB  were 
adopted  verbatim  by  the  local  Air  District  Boards. 
Please  see  the  Technical  Support  Documents, 
included  in  the  docket  for  this  rulemaking,  for  more 
information. 
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are  required  to  be  permitted  or  subject 
to  applicable  requirements.  This  was  a 
condition  for  full  approval  for  all 
districts  except  for  Mendocino  County 
AQMD  and  Northern  Sonoma  County 
APCD. 

Districts'  Response:  Districts 
addressed  this  requirement  by 
implementing  one  of  two  options  for 
defining  insignificant  activities  in  their 
part  70  (title  V)  programs.  Option  1 
involved  adopting  the  Model  List  of 
Insignificant  Activities  for  Title  V 
Permit  Programs  developed  by  EPA  and 
CARB.  The  Model  List  includes  criteria 
for  24  specific  source  categories  that  are 
presumptively  insignificant,  as  well  as 
general  criteria  that  define  an 
insignificant  activity  as  any  activity  that 
is  not  subject  to  a  source-specific 
requirement  and  that  emits  no  more 
than  0.5  tons  per  year  (tpy)  of  a  federal 
hazardous  air  pollutant  (HAP)  and  no 
more  than  two  tpy  of  a  regulated 
pollutant  that  is  not  a  HAP.  Option  2 
allowed  districts  to  adopt  the  general 
criteria  from  Option  1  (i.e.,  any 
activities  that  are  not  subject  to  a 
soiuce-epecific  requirement  and  emit 
below  the  0.5  and  2  tpy  emission 
thresholds)  into  their  part  70  program 
rules.  Of  the  districts  for  which  this  was 
a  condition  of  full  approval,  only 
Amador,  El  Dorado,  Feather  River, 
Imperial,  North  Coast,  Placer  and  Shasta 
elected  Option  1;  the  remainder  elected 
Option  2. 

Issue  (2):  Districts  were  required  to 
revise  the  exemption  list  to  remove  the 
general  exemption  for  agricultmal 
production  sources  or  to  restrict  the 
exemptions  to  non-title  V  sources.  This 
was  a  condition  for  full  approval  for  all 
district  programs  except  for  Great  Basin 
Unified  APCD  and  Lassen  County  APCD 
which  did  not  have  general  exemptions 
for  agricult\iral  operations  in  their 
exemption  lists  and  for  Mendocino 
County  which  did  not  provide  a  list  of 
exempted  activities. 

Districts'  Response:  In  general, 
districts  addressed  this  requirement  by 
revising  their  title  V  rules  and/or 
programs,  where  necessary,  to  delete  the 
reference  to  the  previously  submitted 
permit  exemption  list.  Further,  districts 
added  the  following  language  to  their 
part  70  programs:  "Upon  amendment  of 
the  California  Health  and  Safety  Code  to 
allow  the  issuance  of  title  V  permits  to 
agricultural  production  sources,  such 
soiuces  shall  be  subject  to  evaluation  for 
applicability  to  the  requirements  of  title 
V." 

In  addition,  one  of  EPA's  conditions 
for  full  title  V  program  approval  was  the 
California  Legislature's  revision  of  the 
Health  and  Safety  Code  to  eliminate  the 
provision  that  exempts  "any  equipment 


used  in  agricultural  operations  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals"  fi'om  the  requirement  to 
obtain  a  permit.  See  California  Health 
and  Safety  Code  section  42310(e).  Even 
though  the  local  Districts  have,  in  many 
cases,  removed  the  title  V  exemption  for 
agricultural  sources  bom  their  own 
rules,  the  Health  and  Safety  Code  has 
not  been  revised  to  eliminate  this 
provision. 

In  evaluating  the  impact  of  the  Health 
and  Safety  Code  exemption,  EPA 
believes  there  are  a  couple  of  key  factors 
to  consider.  First,  many  post-harvest 
activities  are  not  covered  by  the 
exemption  and,  thus,  are  still  subject  to 
title  V  permitting.  For  example, 
according  to  the  California  Air 
Resources  Board  (CARB),  the  Health  and 
Safety  Code  exemption  does  not  include 
activities  such  as  milling  and  crushing, 
or  canning  or  cotton  giiming  operations. 
Activities  such  as  these  are  subject  to 
review  under  the  State's  title  V 
programs.  See  letter  from  Michael  P. 
Kenny,  Executive  Officer,  California  Air 
Resources  Board,  to  Jack  Broadbent, 
Director,  Air  Division,  U.S.  EPA  Region 
9,  dated  September  19.  2001.  In 
addition,  since  the  granting  of  interim 
approval,  the  EPA  has  discovered  that, 
in  general,  there  is  not  a  reliable  or 
complete  inventory  of  emissions 
associated  with  agricultuj^  operations 
in  California  that  are  subject  to  the 
exemption.  Although  further  research 
on  this  issue  is  needed,  many  sources 
with  activities  covered  by  the 
exemption  may  not  have  emission  levels 
that  would  subject  them  to  title  V,  and 
the  State  and/or  individual  Districts 
may  be  able  to  demonstrate  that  none  of 
the  sources  that  are  exempt  under  the 
State  law  are  subject  to  tide  V. 

Based,  in  part,  on  these  factors,  EPA 
has  tentatively  concluded  that  requiring 
the  immediate  commencement  of  title  V 
permitting  of  the  limited  types  of 
agricultural  activities  presently  subject 
to  the  exemption,  without  a  better 
understanding  of  the  sources  and  their 
emissions,  would  not  be  an  appropriate 
utilization  of  limited  local,  state  and 
federal  resources.  As  a  result,  despite 
the  State  of  California's  failure  to 
eliminate  the  agricidtural  permitting 
exemption,  EPA  is  proposing  to  grant 
full  approval  to  local  Air  District 
operating  permit  programs  and  allow  a 
deferral  of  title  V  permitting  of 
agricultural  operations  involved  in  the 
growing  of  crops  or  the  raising  of  fowl 
or  animals  for  a  further  brief  period,  not 
to  exceed  three  years.  Chuing  the 
deferral  period,  we  expect  to  develop 
the  program  infiastructure  and 
experience  necessary  for  effective 
implementation  of  the  title  V  permitting 


program  to  this  limited  category  of 
sources. 

EPA  believes  it  is  appropriate  to  defer 
permitting  for  this  limited  category  of 
agricultural  sources  because  the 
currently  available  techniques  for 
determining  emissions  inventories  and 
for  monitoring  emissions  (e.g.,  from 
irrigation  pumps  and  feeding 
operations)  are  problematic  and  will  be 
dramatically  enhanced  by  several  efforts 
currently  being  undertaken  with  the 
cooperation  and  participation  of  the 
operators  and  agricultural  organizations, 
as  well  as  EPA,  other  federal  agencies, 
and  the  State  and  local  air  pollution 
agencies.  For  example,  the  National 
Academy  of  Sciences  is  undertaking  a 
study  addressing  emissions  from  animal 
feeding  operations.  Their  report  is  due 
next  year.  In  addition,  EPA's  Office  of 
Air  and  Radiation  is  working  with  the 
U.S.  Department  of  Agricultiire  to  better 
address  the  impact  of  agriciUtural 
operations  on  air  quality.  We  consider 
the  effort  to  evaluate  the  existing 
science,  improve  on  assessment  tools, 
collect  additional  data,  remove  any 
remaining  legal  obstacles,  and  issue  any 
necessary  guidance  within  the  three 
year  deferral  time  frame  to  be  ambitious. 
We  welcome  comments  on  other  areas 
that  might  also  warrant  study,  as  well  as 
ways  that  this  work  might  be  done  more 
quickly. 

During  the  interim  deferral  period, 
EPA  will  continue  to  work  with  the 
agricultural  industry  and  our  state  and 
federal  regulatory  partners  to  pursue, 
wherever  possible,  voluntary  emission 
reduction  strategies.  At  the  end  of  this 
period,  EPA  will,  taking  into 
consideration  the  results  of  these 
studies,  make  a  determinatioii  as  to  how 
the  title  V  operating  permit  program 
will  be  implemented  for  any  potential 
major  agricultural  stationary  sources. 

Issue  (3):  Districts  needed  to  revise 
their  rules'  application  content 
requirements  so  that  any  compliance 
schedule  required  by  the  rule  for  a 
source  not  in  compliance  resembles  and 
is  at  least  as  stringent  as  that  contained 
in  any  judicial  consent  decree, 
administrative  order,  or  schedule 
approved  by  the  hearing  board  to  which 
the  source  is  subject  as  required  by  40 
CFR  70.5(c)(8)(iii)(C),  rather  than  simply 
a  schedule  of  compliance  approved  by 
the  district's  hearing  board. 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
the  application  content  portion  of  their 
part  70  program  rules  to  include  the 
specific  language  from  part  70  regarding 
the  stringency  of  a  schedule  of 
compliance  for  sources  that  are  not  in 
compliance  with  all  applicable 
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requirements  at  the  time  of  permit 
issuance. 

Issue  (4):  Districts  were  required  to 
revise  their  rules'  application  content 
requirements  to  clarify  that  all  reports 
and  other  dociunents  submitted  in  the 
permit  application  must  be  certified  by 
the  responsible  official  as  required  by  40 
CFR  70.5(d)  and  to  provide  the  full  text 
of  the  responsible  official's  certification 
in  §  70.5(d).  This  was  an  interim 
approval  issue  for  all  twenty-four 
district  programs  except  Yolo-Solano 
AQMD  whose  part  70  program  rule 
already  required  this. 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
the  application  content  portion  of  their 
part  70  program  rules  to  require  that  all 
reports  and  documents  submitted  in  the 
permit  application  be  certified  by  a 
responsible  official  and  to  further 
require  that  the  certification  must  state 
that,  based  on  information  and  belief 
formed  after  reasonable  inquiry,  the 
statements  and  information  in  the 
dociunent  are  true,  accurate,  and 
complete. 

Issue  (5):  Districts  needed  to  provide 
in  their  rules  a  permit  application 
deadline  for  sources  that  become  subject 
to  the  district's  part  70  rule  after  the 
rule's  effectiveness  date  for  reasons 
other  than  commencing  operation.  This 
deadline  cannot  be  any  later  than  12 
months  after  the  source  becomes  subject 
to  the  nde  as  required  by  40  CFR 
70.5(a)(1).  This  was  a  condition  for  full 
approval  for  all  twenty-four  district 
programs  except  for  Northern  Sierra 
AQMD  and  Yolo-Solano  AQMD  whose 
rules  already  contained  this  deadline. 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
their  part  70  program  rules  to  require  a 
source  to  submit  a  permit  application 
within  12  months  of  the  source 
commencing  operation  "or  of  otherwise 
becoming  subject  to"  the  district's  part 
70  program  rule. 

Issue  (6):  Districts  needed  to  revise 
their  rules'  permit  issuance  procedures 
to  provide  for  notifying  the  EPA  and 
affected  States  in  writing  of  any  refusal 
by  the  district  to  accept  all 
recommendations  for  the  proposed 
permit  that  the  affected  State  submitted 
during  the  public/affected  State  review 
period  as  required  by  40  CFR  70.8(b)(2). 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
their  part  70  program  rules  to  require 
such  written  notification  to  EPA  and  to 
affected  States  as  part  of  their  permit 
issuance  procedures. 

Issue  (7):  Districts  were  required  to 
incorporate  into  their  rules  provisions 
citing  the  right  of  the  public  to  petition 
EPA  under  40  CFR  70.8(d)  after  the 


expiration  of  the  EPA's  45-day  review 
period  and  prohibiting  the  district  from 
issuing  a  permit,  if  it  has  not  already 
done  so,  until  the  EPA's  objections  in 
response  to  the  petition  are  resolved  as 
required  by  §  70.8(d). 

Districts'  Response:  Districts 
addressed  this  requirement  by 
incorporating  the  public  petition 
provision  and  the  post-petition  permit 
issuance  prohibition  into  their  part  70 
program  rules. 

Issue  (8):  Districts  had  to  revise  their 
rules  to  provide  for  public  notice  of 
permitting  actions  by  other  means  if    ' 
necessary  to  assure  adequate  notice  to 
the  affected  public  as  required  by  40 
CFR  70.7(h)(1). 

Districts' flesponse:  Districts 
addressed  this  requirement  by 
modifying  their  part  70  programs' 
public  notice  procedures.  In  addition  to 
publication  in  a  newspaper  of  general 
circulation,  districts  added  the 
requirement  to  provide  notice  by  other 
means  if  necessary  to  assure  adequate 
notice  to  the  affected  public. 

Issue  (9):  Districts  were  required  to 
revise  their  rules'  permit  content 
requirements  to  clarify  that  all  reports 
and  other  documents  required  by  the 
permit  must  be  certified  by  a 
responsible  official  as  reqiured  by  40 
CFR  70.6(c)(1)  and  to  provide  the  full 
text  of  the  responsible  official's 
certification  in  §  70.5(d).  This  condition 
is  very  similar  to  issue  #4  above,  except 
that  it  applies  to  the  district  rules' 
permit  content  requirements  instead  of 
the  permit  application  requirements. 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
the  permit  content  requirements  of  their 
part  70  program  rules  to  require  that  any 
such  reports  or  documents  are  certified 
by  a  responsible  official  and  to  further 
require  that  the  certification  must  state 
that,  based  on  information  and  belief 
formed  after  reasonable  inquiry,  the 
statements  and  information  in  the 
dociunents  are  true,  accurate,  and 
complete. 

Issue  (10):  Districts  needed  to  revise 
thefr  rules'  permit  content  requirements 
to  require  that  any  compliance  schedule 
for  a  source  not  in  compliance  must 
resemble  and  be  at  least  as  stringent  as 
that  contained  in  any  judicial  consent 
decree,  administrative  order,  or 
schedule  approved  by  the  hearing  board 
to  which  the  source  is  subject  as 
required  by  40  CFR  70.6(c)(3)  and 
70.5(c)(8)(iii)(C).  This  was  an  interim 
approval  issue  for  all  districts  except 
Yolo-Solano  AQMD  whose  rule  already 
provided  for  this.  This  condition  is  very 
similar  to  issue  #3  above,  except  that  it 
applies  to  the  district  rides'  permit 


content  requirements  instead  of  the 
permit  application  requirements. 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
their  part  70  program  rules  to  include 
the  specific  language  from  part  70 
regarding  the  stringency  of  a  schedule  of 
compliance  for  sources  that  are  not  in 
compliance  with  all  applicable 
requirements  at  the  time  of  permit 
issuance. 

Issue  (1 1):  Districts  were  required  to 
revise  their  rules'  permit  content 
requirements  to  require  the  submission 
of  compliance  certifications  more 
frequently  than  annually  if  a  more 
frequent  period  is  specified  in  the 
applicable  requirement  or  by  the  district 
as  required  by  40  CFR  70.6(c)(5)(i).  This 
was  an  interim  approval  issue  for  all 
districts  except  Yolo-Solano  AQMD 
whose  rule  already  provided  for  this. 

Districts'  Response:  Districts 
addressed  this  requirement  by  revising 
their  part  70  programs'  permit  content 
requirements  to  require  more  frequent 
submission  of  compliance  certifications 
as  stipulated  by  40  CFR  70.6(c)(5)(i). 

Group  2 — District-Specific  Changes 

In  addition  to  the  interim  approval 
conditions  noted  above  for  all  districts, 
numerous  district-specific  changes  were 
also  identified  by  EPA  as  conditions  for 
full  approval  of  districts'  operating 
permit  programs.  These  conditions  are 
discussed  below: 

(1)  Amador  County  APCD:  (a)  Amador 
County  APCD  (ACAPCD)  was  required 
to  revise  all  deadlines  for  final  permit 
action  in  Rule  500  V.C.  (except  for  C.l. 
and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed  to 
be  complete,  as  required  by  40  CFR 
70.4(b)(ll)(iii)  and  70.7(a)(2). 

ACAPCD  addressed  this  condition  by 
revising  Rule  500  to  require  final  action 
no  later  than  the  appropriate  number  of 
months  "after  the  complete  application 
is  received"  rather  than  "after  the 
application  is  deemed  complete."  . 

(b)  ACAPCD  was  required  to  revise 
the  definition  of  "potential  to  emit"  in 
Rule  500  n.AA.  to  clarify  that  only 
federally-enforceable  limitations  may  be 
considered  in  determining  a  source's 
potential  to  emit  under  title  V. 
Subsequent  litigation  has  affected  EPA's 
consideration  of  this  issue.  In  Clean  Air 
Implementation  Project  vs.  EPA.  No.  96- 
1224  (D.C.  Cfr.  June  28. 1996),  the  court 
remanded  and  vacated  the  requirement 
forfederal  enforceability  for  potential  to 
emit  limits  under  part  70.  Even  though 
part  70  has  not  been  revised  it  should 
be  read  to  mean,  "federally  enforceable 
or  legally  and  practicably  enforceable  by 
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a  state  or  local  air  pollution  control 
agency."  2 

ACAPCD  revised  the  definition  which 
now  states  that  "(plhysical  and 
operational  limitations  on  the  emissions 
unit  shall  be  treated  as  part  of  its  design, 
if  the  limitations  are  set  forth  in  permit 
conditions  or  in  rules  or  regulations  that 
are  legally  and  practicably  enforceable 
by  U.S.  EPA  and  citizens  or  by  the 
District."  EPA  proposes  to  approve  this 
revision  because  ACAPCD's  rule  is 
consistent  with  the  current  meaning  of 
potential  to  emit  at  40  CFR  70.2.  EPA 
has  issued  several  guidance  memoranda 
that  discuss  how  the  court  rulings  affect 
the  definition  of  potential  to  emit  luider 
CAA  §  112,  New  Source  Review  (NSR) 
and  Prevention  of  Significant 
Deterioration  (PSD)  programs,  and  title 
V.^  In  particular,  the  memoranda 
reiterate  the  Agency's  earlier 
requirements  for  practicable 
enforceability  for  purposes  of  effectively 
limiting  a  source's  potential  to  emit.^ 
For  example,  practicable  enforceability 
for  a  source-specific  permit  means  that 
the  permit's  provisions  must,  at  a 
minimum:  (1)  Be  technically  accurate 
and  identify  which  portions  of  the 
source  are  subject  to  the  limitation:  (2) 
specify  the  time  period  for  the 
limitation  (hourly,  daily,  monthly,  and 
annual  limits  such  as  rolling  annual 
limits);  (3)  be  independently  enforceable 
and  describe  the  method  to  determine 
compliance  including  appropriate 
monitoring,  recordkeeping  and 


'  Sec  also.  National  Mining  Afsociation  INMA)  v. 
EPA.  59  F.3d  1351  (D.C.  Cir.  luly  21,  1995)  and 
Chewical  Manufacturing  Ass'n  (CMAI  v.  EPA.  No. 
89-1514  (D.C.  Cir.  Sept.  15.  1995)  (regarding  federal 
enforceability  of  potential  to  emit  limits  for  Title  III 
and  Title  I  of  the  Act.  respectively). 

^See.  e.g..  lanuary  22.  1996.  Memorandum 
eiititled.  "Release  of  Interim  Policy  on  Federal 
Enforceability  of  Limitations  on  Potential  to  Emit" 
from  lohn  SeiU.  Director,  OAQPS  and  Robert  I.  Van 
Heuvelen.  Director,  Office  of  Regulatory 
Enforcement  to  EPA  Regional  Offices;  )anuary  31. 
1996  paper  to  the  Members  of  the  Subcomiltee  on 
Permit.  New  Source  Review  and  Toxics  Integration 
from  Steve  Herman,  OECA.  and  Mary  Nichols. 
Assistant  Administrator  of  Air  and  Radiation;  and 
the  August  27,  1996  Memorandum  entitled. 
"Extension  of  January  25,  1995  Potential  to  Emit 
Transition  Policy"  from  John  Seitz,  Director, 
OAQPS  and  Robert  Van  Heuvelen.  Director.  Office 
of  Regulatory  Enforcement. 

*See.  e.g..  June  13.  1989  Memorandum  entitled. 
"Guidance  on  Limiting  Potential  to  Emit  in  New 
Source  Permitting,  from  Terrell  F.  Hunt,  Associate 
Enforcement  Counsel.  OECA.  and  John  Seitz. 
Director.  OAQPS.  to  EPA  Regional  Offices.  This 
guidance  is  still  the  most  comprehensive  statement 
from  EPA  on  this  subject.  Further  guidance  was 
provided  on  January  25.  1995  in  a  memorandum 
entitled,  "Options  for  Limiting  the  Potential  to  Emit 
{fit)  of  a  Stationary  Source  Under  Section  112  and 
Title  V  of  the  Clean  Air  Act  (Act)."  fttjm  John  Seitz, 
Director,  OAQPS  and  Robert  I.  Van  Heuvelen, 
Director,  ORE  to  Regional  Air  Directors.  Also  please 
refer  to  the  EPA  Region  7  database  at  http:// 
www.epa.gov/region07/programs/artd/air/policy/ 
policy.htm  for  more  information. 


reporting;  (4)  be  permanent;  and  (5) 
include  a  legal  obligation  to  comply 
with  the  limit. 

EPA  will  rely  on  ACAPCD 
implementing  this  new  definition  in  a 
manner  that  is  consistent  with  the 
court's  decisions  and  EPA  policies.  In 
addition,  EPA  wants  to  be  certain  that 
absent  federal  and  citizen's 
enforceability,  Amador  County's 
enforcement  program  still  provides 
sufficient  incentive  for  sources  to 
comply  with  permit  limits.  This 
proposal  provides  notice  to  Amador 
about  our  expectations  for  ensuring  the 
permit  limits  they  impose  are 
enforceable  as  a  practical  matter  (i.e., 
practicably  enforceable)  and  that  its 
enforcement  program  will  still  provide 
sufficient  compliance  incentive.  In  the 
future,  if  ACAPCD  does  not  implement 
the  new  definition  consistent  with  our 
guidance,  and/or  has  not  established  a 
sufficient  compliance  incentive  absent 
Federal  and  citizen's  enforceability, 
EPA  could  find  that  the  District  has 
failed  to  administer  or  enforce  its 
program  and  may  take  action  to  notify 
the  District  of  such  a  finding  as 
authorized  by  40  CFR  70.10(b)(1). 

(c)  ACAPCD  was  required  to  revise 
Rule  500  V.I.2  and  3  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(12). 

ACAPCD  addressed  this  condition  by 
revising  both  sections  of  Rule  500  to 
require  that  written  notice  be  provided 
to  both  USEPA  and  the  APCO  as 
required  by  40  CFR  70.4(b)(12). 

fd)  ACAPCD  was  required  to  revise 
the  definition  of  "affected  state"  in  Rule 
500  II.C.  to  allow  for  the  treatment  of 
Tribal  Authorities  as  affected  states  if 
the  Authority  request  such  treatment 
under  the  Tribal  Air  Regulations. 

ACAPCD  addressed  this  requirement 
by  revising  this  definition,  which  now 
states  that  an  affected  State  "is  any  State 
that:  (1)  Is  contiguous  with  California 
and  whose  air  quality  may  be  affected 
by  a  permit  action,  or  (2)  is  within  50 
miles  of  the  source  for  which  a  permit 
action  is  being  proposed." 

(2)  Butte  County  AQMD:  (a)  Butte 
County  AQMD  (BCAQMD)  was  required 
to  revise  Rule  1101  V.C.6.  to  take  final 
action  on  early  reduction  applications 
within  nine  months  of  receipt  of  the 
complete  application  rather  than  within 
nine  months  of  the  date  the  application 
was  deemed  complete  as  required  by  40 
CFR  70.4(b)(ll)(iii). 

BCAQMD  addressed  this  condition  by 
revising  Rule  1101  Section  5.3.6  (please 
note  that  BCAQMD  has  renumbered  its 
rule)  to  require  final  action  no  later  than 
nine  months  "after  the  complete 


application  is  received"  rather  than 
"after  the  application  is  deemed 
complete." 

(b)  BCAQMD  was  required  to  revise 
Rule  1101  IV.B.4.  to  incorporate  the 
compliance  provisions  of  40  CFR 
70.7(e)(2)(v).  Rule  1101  did  not  state,  as 
does  §  70.7(e)(2)(v),  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  1101  also  needed 
to  be  revised  to  state  that  if  the  source 
fails  to  comply  with  the  permit  terms 
and  conditions  in  the  requested 
modification,  the  existing  permit  terms 
ahd  conditions  being  modified  may  be 
enforced  against  it. 

BCAQNW  addressed  this  requirement 
by  revising  Rule  1101  Section  4.2.4  to 
eliminate  the  ability  for  sources  to 
commence  operation  of  proposed 
modifications  until  the  APCO  takes  final 
action  to  approve  the  permit.  This 
revision  corrects  the  deQciencies  in 
Rule  1101  that  EPA  had  identified  as 
interim  approval  issues. 

(c)  BCAQMD  was  required  to  revise 
Rule  1101  IV.B.3.  to  limit  the  discretion 
of  the  APCO  to  authorize  sources  to 
commence  operations  of  significant 
permit  modifications  prior  to  final 
permit  action  to  when  the  changes  meet 
the  criteria  of  40  CFR  70.5(a)(l)(ii).  Rule 
1101  IV.B.3.  allowed  the  APCO  to 
authorize  sources  to  commence 
operations  of  significant  permit 
modifications  when  the  proposed 
permit  revision  is  publicly  noticed  but 
prior  to  final  permit  action.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  §  112(g)  of  the  Act  or 
preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act,  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
40  CFR  70.5(a)(l)(ii). 

BCAQMD  addressed  this  requirement 
by  revising  Rule  1101  Section  4.2.3  to 
limit  the  discretion  of  the  APCO  to 
authorize  sources  to  commence 
operations  of  a  significant  permit 
modification  prior  to  final  action  only 
where  the  changes  meet  the  criteria  of 
40CFR70.5(a)(l)(ii). 

(3)  Calaveras  County  APCD  did  not 
have  to  make  any  additional  corrections. 

(4)  Colusa  County  APCD:  (a)  The 
District  was  required  to  revise  Rule  3.17 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001  /  Proposed  Rules 53361 


d.2.D.  to  incorporate  the  compliance 
provisions  of  40  CFR  70.7(e)(2)(v).  Rule 
3.17  did  not  state,  as  does  §  70.7(e)(2)(v), 
that  until  the  District  takes  final  action 
to  issue  or  deny  the  requested  permit 
modification  or  determines  that  it  is  a 
significant  modification,  the  source 
must  comply  with  both  the  applicable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions,  but  the  source  need  not 
comply  with  the  existing  permit  terms 
and  conditions  being  modified.  Rule 
3.17  also  needed  to  be  revised  to  state 
that  if  the  source  fails  to  comply  with 
the  permit  terms  and  conditions  in  the 
requested  modification,  the  existing 
permit  terms  and  conditions  being 
modified  may  be  enforced  against  it. 

Colusa  County  APCD  (CCAPCD) 
addressed  this  requirement  by  revising 
Rule  3.17  d.2.D  to  include  the 
appropriate  compliance  provisions  from 
40  CFR  70.7(e)(2)(v). 

(b)  The  District  needed  to  revise  Rule 
3.17  d.2.C.  to  limit  the  discretion  of  the 
APCO  to  authorize  sources  to 
commence  operations  of  significant 
permit  modifications  prior  to  final 
permit  action  to  when  the  changes  meet 
the  criteria  of  40  CFR  70.5(a)(l)(ii).  At 
the  time  of  interim  approval.  Rule  3.17 
d.2.C.  allowed  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  when 
the  proposed  permit  revision  was 
publicly  noticed  but  prior  to  final 
permit  action.  Part  70  prohibits  sources 
from  making  significant  permit 
modification  changes  prior  to  final 
permit  issuance  unless  the  changes  are 
subject  to  preconstruction  review  under 
§  112(g)  of  the  Act  or  preconstruction 
review  programs  approved  into  the  SIP 
pursuant  to  part  C  or  D  of  title  I  of  the 
Act  and  the  changes  are  not  otherwise 
prohibited  by  the  source's  existing  part 
70  permit.  See  40  CFR  70.5(a)(l)(ii). 

OCAPCD  addressed  this  requirement 
by  revising  Rule  317  d.2.C  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of  a 
significant  permit  modification  prior  to 
final  action  only  where  the  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 

(5)  EI  Dorado  County  APCD:  (a)  The 
District  needed  to  revise  Ride  522  to 
restrict  the  use  of  minor  permit 
modification  procedures  to  be 
consistent  with  40  CFR  70.7(e)(2)(i)(B). 
Rule  522,  by  default,  allowed  minor 
permit  modification  procedures  to  be 
used  for  those  permit  modifications  that 
involve  the  use  of  economic  incentives, 
marketable  permits,  emissions  trading, 
and  other  similar  approaches.  40  CFR 
70.7(e)(2)(i)(B)  constrains  the  use  of  the 
minor  permit  modification  procedures 
for  these  approaches  to  situations  where 


minor  permit  modification  procedures 
are  explicitly  provided  for  in  the 
applicable  implementation  plan  or  in 
the  applicable  requirements 
promulgated  by  the  EPA. 

El  Dorado  County  APCD  (EDCAPCD) 
addressed  this  requirement  by  revising 
its  definition  of  minor  modification  in 
Rule  522.2(U)  to  include  the 
constraining  language  bom  40  CFR 
70.7(e)(2)(i)(B)  regarding  minor  permit 
modification  procedures. 

(b)  EDCAPCD  was  required  to  revise 
Rule  522's  permit  content  requirements 
to  provide  that  every  permit  contain  a 
provision  stating  that  no  permit  revision 
shall  be  required,  imder  any  approved 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  programs  or  processes  for 
changes  that  are  provided  for  in  the 
permit  as  required  by  40  CFR  70.6(a)(8). 
EDCAPCD  addressed  this  requirement 
by  modifying  Rule  522.6(B)(21)  to  add 
this  provision  from  §  70.6(a)(8). 

(6)  Feather  River  AQMD:  (a)  The 
District  needed  to  revise  Rule  10.3  to 
restrict  the  use  of  minor  permit 
modification  procedures  to  be 
consistent  with  40  CFR  70.7(e)(2)(i)(B). 
Rule  10.3,  by  default,  allowed  minor 
permit  modification  procedures  to  be 
used  for  those  permit  modifications  that 
involve  the  use  of  economic  incentives, 
marketable  permits,  emissions  trading, 
and  other  similar  approaches.  40  CFR 
70.7(e)(2)(i)(B)  constrains  the  use  of 
minor  permit  modification  procedures 
for  these  approaches  to  situations  where 
minor  permit  modification  procedures 
are  explicitly  provided  for  in  the 
applicable  implementation  plan  or  in 
the  applicable  requirements 
promulgated  by  the  EPA. 

Feather  River  AQMD  (FRAQMD) 
addressed  this  requirement  by  revising 
their  definition  of  minor  permit 
modification  in  Rule  10.3  B.21  to 
include  the  constraining  language  from 
40  CFR  70.7(e)(2)(i)(B)  regarding  minor 
permit  modification  procedures. 

(b)  Feather  River  AQMD  needed  to 
revise  Rule  10.3's  permit  content 
requirements  to  provide  that  every 
permit  contain  a  provision  stating  that 
no  permit  revision  shall  be  required, 
under  any  approved  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit  as 
required  by  40  CFR  70.6(a)(8). 

FRAQKU}  addressed  this  requirement 
by  modifying  Rule  10.3  F.2.u  to  add  this 
provision  fi^  §  70.6(a)(8). 

(c)  The  District  was  required  to  revise 
Rule  10.3  D.2.C.  to  limit  the  discretion 
of  the  APCO  to  authorize  sources  to 
commence  operation  of  significant 


permit  modifications  prior  to  final 
permit  action  to  when  such  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 
At  the  time  of  interim  approval.  Rule 
10.3  D.2.C.  allowed  the  APCO  to 
authorize  sources  to  commence 
operations  of  significant  permit 
modifications  when  the  proposed 
permit  revision  was  publicly  noticed 
but  prior  to  final  permit  action.  Pari  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  imder  §  1 1 2(g)  of  the  Act  or 
preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
40CFR70,5(a)(l)(ii). 

FRAQMD  addressed  this  requirement 
by  revising  Rule  10.3  D.2.C.  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operation  of  a 
significant  permit  modification  prior  to 
final  action  only  where  the  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 

(7)  Glenn  County  APCD:  (a)  Glenn 
County  APCD  (CCAPCD)  needed  to 
revise  the  rule's  operational  flexibility 
provisions  to  require  notification  by  the 
source  of  operational  flexibility  changes 
to  both  the  EPA  and  the  District  as 
required  by  40  CFR  70.4(b)(12). 

GCAPCD  addressed  this  requirement 
by  revising  Article  VIII  Section  V.I.3.e  to 
require  that  written  notice  be  provided 
to  both  USEPA  and  the  APCO  as 
required  by  40  CFR  70.4(b)(12). 

(b)  GCAPCD  was  required  to  revise 
Article  VIII  V.C.6.3.  to  take  final  action 
on  early  reduction  applications  within 
nine  months  of  receipt  of  the  complete 
application  rather  than  within  nine 
months  of  the  date  the  application  was 
deemed  complete  as  required  by  40  CFR 
70.4(b)(ll)(iii). 

GCAPCD  addressed  this  condition  by 
revising  Article  VIII  V.C.6.3  to  require 
final  action  no  later  than  nine  months 
"after  the  complete  application  is 
received"  rather  than  "after  the 
application  is  deemed  complete." 

(8)  Grvat  Basin  Unified  APCD:  (a)  The 
District  needed  to  revise  Rule  217 
IV.B.l.b.  to  delete  the  phrase  "or  is 
discovered  to  be  subject."  When  EPA 
granted  the  District  interim  approval. 
Rule  217  IV.B.l.b.  established  a  12- 
month  deadline  for  applications  fit)m 
sources  which  are  "discovered  to  be 
subject  to  Rule  217  after  the  date  the 
rule  becomes  effective."  It  is  a  source's 
obligation  to  determine  if  it  is  or  is  not 
subject  to  title  V  and  Rule  217.  A  source 
that  is  subject  but  fails  to  apply  for  a 
permit  in  the  appropriate  timefiames  is 
in  violation  of  its  Clean  Air  Act  section 
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502(a)  obligation  to  apply  for  a  part  70 
permit  and  is  subject  to  appropriate 
enforcement  action.  Discovery  of  a 
source  that  should  have  applied  for  a 
part  70  permit  at  an  earlier  date  should 
not  automatically  provide  that  source 
twelve  additional  months  to  apply  for  a 
permit.  The  period  for  permit 
application  should  be  decided  in  the 
context  of  the  enforcement  action 
against  the  soiuce  for  failing  to  apply  for 
and/or  have  a  valid  part  70j)«rmit. 

Great  Basin  Unified  APCD 
(GBUAPCD)  addressed  this  requirement 
by  deleting  the  phrase  "or  is  discovered 
to  be  subject"  from  Rule  217  IV.B.l.b. 

(b)  The  District  was  required  to  revise 
all  deadlines  for  final  permit  action  in 
Rule  217  V.C.  (except  for  C.l.  and  C.5.) 
to  be  no  later  than  the  appropriate 
nimiber  of  months  after  the  complete 
application  is  received,  rather  than  after 
the  application  is  deemed  complete,  as 
required  by  40  CFR  70.4(bl(ll)(iii)  and 
70.7(a)(2).  i 

GBUAPCD  addressed  this  ' 
requirement  by  changing  the  deadlines 
in  Rule  217  V.C.2,  C.3,  C.4,  and  C.6  to 
require  final  action  no  later  than  the 
appropriate  number  of  months  "after  the 
complete  application  is  received"  rather 
than  "after  the  application  is  deemed 
complete." 

(c)  The  District  needed  to  revise  Rule 
217  V.I.2  and  V.I.3.e.  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(12). 

GBUAPCD  addressed  this 
requirement  by  modifying  Rule  217 
V.I.2  and  V.I.3.e  to  require  that  written 
notice  be  provided  to  both  USEPA  and 
the  APCO  as  required  by  40  CFR 
70.4(b)(12). 

(9)  Imperial  County  APCD:  (a) 
hnperial  County  APCD  (ICAPCD)  was 
required  to  revise  Rule  900  E.S.f.  to  take 
final  action  on  early  reduction 
applications  within  nine  months  of 
receipt  of  the  complete  application 
rather  than  the  date  the  application  was 
deemed  complete  as  required  by  40  CFR 
70.4(b)(ll)(iii). 

ICAPCD  addressed  this  condition  by 
revising  Rule  900  to  require  final  action 
no  later  than  nine  months  "after  the 
complete  application  is  received"  rather 
than  "after  the  application  is  deemed 
complete." 

(b)  ICAPCD  was  required  to  submit  a 
complete  Acid  Rain  Program  consistent 
with  40  CFR  part  72  and  Utle  IV  of  the 
Act.  ICAPCD  submitted  a  complete  Acid 
Rain  program  (Rule  901)  that  was 
determined  to  be  acceptable  to  the  EPA 
Administrator  as  part  of  the  District's 
title  V  operating  permits  program.  {See 
60  FR  52911,  October  11. 1995). 


(c)  ICAPCD  was  required  to  revise 
Rule  900  E.9.b.  and  c.  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(ll)(iii). 

ICAPCD  revised  both  sections  of  Rule 
900  to  require  that  written  notice  be 
provided  to  both  USEPA  and  the  APCO 
as  required  by  §  70.4(b)(12). 

(10)  Kem  County  APCD  did  not  have 
to  make  any  additional  corrections. 

(11)  Lake  County  AQMD:  (a)  Lake 
County  AQMD  (LCAQMD)  was  required 
to  revise  the  rule's  operational 
flexibility  provisions  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4{b)(12). 

LCAQMD  addressed  this  condition  by 
adding  new  Section  12.580(a)(5)  to 
require  that  EPA  and  the  District  be 
notified  by  the  source  in  writing  of  all 
operational  flexibility  changes  at  least 
30  days  prior  to  the  change  as  required 
by  40  CFR  70.4(b)(12). 

(b)  The  District's  maintenance 
exemption  in  Section  500  did  not 
prohibit  sources  fi-om  violating  some 
types  of  permit  terms  (including  those 
that  limit  emissions,  such  as  a  work 
practice  standard  or  a  requirement  to 
continuously  apply  a  control 
technology)  while  shutting  down 
control  equipment  for  maintenance  and, 
therefore,  the  rule  did  not  allow  the 
District  the  authority  to  enforce  against 
all  types  of  violations,  as  required  under 
40  CFR  70.11.  The  District  was  required 
to  narrow  the  maintenance  exemption 
in  Section  500  to  state  that  violations  of 
applicable  federal  requirements 
including  part  70  permit  terms  may  not 
be  automatically  exempted. 

LCAQMD  addressed  this  requirement 
by  narrowing  Section  500  to  require  that 
all  applicable  federal  requirements  be 
met  during  periods  when  maintenance 
and  scheduled  outages  of  abatement  or 
control  equipment  occur. 

(c)  The  District  rule  needed  to  be 
clarified  to  state  that  citizen 
enforcement,  as  well  as  EPA 
enforcement,  of  Clean  Air  Act 
requirements  is  not  affected  by  APCO 
discretion,  as  expressed  in  Sections  500 
and  510,  to  not  pursue  an  enforcement 
action. 

LCAQMD  addressed  this  condition  by 
revising  Section  500  to  clarify  that  any 
discretion  exercised  by  the  APCO  shall 
not  impede  or  otherwise  interfere  with 
the  ability  of  the  EPA,  or  citizens,  to 
bring  an  enforcement  action  or  suit 
under  the  CAA. 

(d)  The  District  was  required  to  revise 
Section  510  to  require  the  actions  that 
are  "beyond  the  reasonable  control  of 


the  source  operator"  to  also  meet  the 
criteria  in  the  rule  for  qualifying  for  an 
exemption. 

LCAQMD  addressed  this  requirement 
by  amending  Section  510  to  require  that 
all  the  listed  criteria  must  be  met  in 
order  for  the  Air  Pollution  Control 
Officer  to  not  pursue  an  enforcement 
action.  Further,  Lake  County  amended 
the  rule  to  eliminate  the  phrase,  "are  not 
a  violation  of  an  emission  limitation 
contained  in  a  permit  or  nUe,"  and 
added  a  statement  to  clarify  that  any 
discretion  exercised  by  the  APCO  shall 
not  impede  or  otherwise  interfere  with 
the  ability  of  the  EPA,  or  citizens,  to 
bring  an  enforcement  action  or  suit 
under  the  CAA. 

(e)  Lake  Coimty  was  required  to  revise 
all  deadlines  for  final  permit  action  in 
Chapter  VII,  Section  12.520  (except  for 
(a)  and  (e))  to  be  no  later  than  the 
appropriate  nimiber  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  by  40  CFR 
70.4(b)(ll)(iii)  and  70.7(a)(2). 

LCAQVro  addressed  this  condition  by 
revising  Sections  12.520(b),  (c),  (d)  and 
(f)  to  require  final  action  no  later  than 
the  appropriate  number  of  months  "after 
the  complete  application  is  received" 
rather  than  "after  the  application  is 
deemed  complete." 

(12)  Lassen  County  APCD:  (a)  The 
District  was  required  to  revise  all 
deadlines  for  final  permit  action  in  Rule 
7:5  c.  (except  for  c.l.  and  c.5.)  to  be  no 
later  than  the  appropriiate  number  of 
months  after  the  complete  application  is 
received,  rather  than  after  the 
application  is  deemed  complete  as 
required,  by  40  CFR  70.4(b)(ll)(iii)  and 
70.7(a)(2). 

Lassen  County  APCD  (LCAPCD) 
addressed  this  condition  by  revising 
Rule  7:6  C.2,  3,  4,  and  6  to  require  final 
action  no  later  than  the  appropriate 
nimiber  of  months  "after  the  complete 
application  is  received"  rather  than 
"after  the  application  is  deemed 
complete." 

(b)  LCAPCD  needed  to  revise  Rule  7:5 
b.4.  to  clarify  that  the  APCO's  approval 
of  a  minor  permit  modification  prior  to 
EPA's  review  is  not  a  final  permit 
action.  Rule  7:5  b.4.  allowed  the  APCO 
to  approve  minor  permit  modifications 
changes  prior  to  EPA's  review;  however, 
40  CFR  70.7{e)(2)(iv)  precludes  the 
District  firom  issuing  a  final  permit 
modification  until  ^er  EPA's  review 
period  or  until  EPA  has  notified  the 
District  that  EPA  will  not  object, 
although  the  District  may  approve  the 
permit  modification  prior  to  that  time. 

LCAQMD  addressed  this  condition  by 
revising  Rule  7:5  b.4  to  eliminate  the 
ability  for  sources  to  commence 
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operation  of  proposed  modifications 
until  the  APCO  takes  final  action  to 
approve  the  permit.  This  revision 
corrects  the  deficiencies  in  Rule  7:5  b.4 
EPA  had  identified  as  interim  approval 
issues. 

(c)  LCAPCD  was  required  to  revise 
Rule  7.5  b.4.  to  incorporate  the 
compliance  provisions  of  40  CFR 
70.7(e)(2)(v).  Regulation  VII  did  not 
state,  as  does  §  70.7(e)(2)(v),  that  until 
the  District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions 
being  modified.  Regulation  VII  also 
needed  to  be  revised  to  state  that  if  the 
source  fails  to  comply  with  the  permit 
terms  and  conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it. 

LCAQMD  addressed  this  condition  by 
revising  Rule  7:5.b.4  to  eliminate  the 
ability  for  sources  to  commence 
operation  of  proposed  modifications 
until  the  APCO  takes  final  action  to 
approve  the  permit.  See  above. 

(d)  LCAPCi)  needed  to  revise  Rule  7:5 
b.3.  to  limit  the  discretion  of  the  APCO 
to  authorize  sources  to  commence 
operations  of  significant  permit 
modifications  prior  to  final  permit 
action  to  when  the  changes  meet  the 
criteria  of  40  CFR  70.5(a)(l)(ii).  Rule  7:5 
b.3.  allowed  the  APCO  to  approve 
significant  permit  modifications  and  the 
source  to  commence  operations  of  those 
modifications  prior  to  the  EPA's  review 
and  final  permit  action.  Part  70 
prohibits  sources  bom  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  §  112(g)  of  the  Act  or 
preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
40  CFR  70.5(a)(l)(ii). 

LCAQMD  addressed  this  requirement 
by  revising  Rule  7:5  b.3  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of  a 
significant  permit  modification  prior  to 
final  action  only  where  the  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 

(e)  LCAPCD  was  required  to  revise 
Rule  7:6  i.2.  and  3.  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(ll)(iu). 


LCAQMD  addressed  this  condition  by 
revising  Rule  7:6  i.2  and  3  to  require 
that  written  notice  be  provided  to  both 
USEPA  and  the  APCO  as  required  by  40 
CFR  70.4(b)(12). 

(13)  Mariposa  County  APCD  ^d  not 
have  to  make  anv  additional  corrections. 

(14)  Mendocino  County  APCD:  (a)  The 
District  was  required  to  revise  all 
deadlines  for  final  permit  action  in 
Regulation  5,  Rule  5.520  (except  for  (a) 
and  (e))  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  by  40  CFR 
70.4(b)(ll)(iii)  and  70.7(a)(2). 

Mendocino  County  APCD  (MCAPCD) 
addressed  this  requirement  by  revising 
the  necessary  portions  of  Rule  5.520  to 
require  final  action  no  later  than  the 
appropriate  number  of  months  "after  the 
complete  application  is  received"  rather 
than  "after  the  application  is  deemed 
complete." 

(b)  MCAI*CD  was  required  to  revise 
Regulation  5,  Rule  5.580(b)  and  (c)  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
40CFR70.4(b)(ll)(iii). 

MCAPCD  addressed  this  condition  by 
revising  Rule  5.580(b)  and  (c)  to  require 
that  written  notice  he  provided  to  both 
USEPA  and  the  APCO  as  required  by  40 
CFR  70.4(b)(12). 

(c)  MCAPCD  was  required  to  restrict 
insignificant  activities  to  those  that  are 
not  likely  to  be  subject  to  an  applicable 
requirement  and  emit  less  than-District- 
established  emission  levels.  EPA  had 
recommended  that  the  District  establish 
separate  emission  levels  for  HAPs  and 
for  other  regulated  pollutants  and 
demonstrate  that  these  emission  levels 
are  insignificant  compared  to  the  level 
of  emissions  from  the  type  of  units  that 
are  required  to  be  permitted  or  subject 
to  applicable  requirements. 

MCAPCD  addressed  this  condition  by 
adding  a  definition  of  insignificant 
activities  at  Rule  5.200(i2)  to  be  any 
activity,  or  combination  of  similar 
activities,  that  generates  less  than  5  tons 
per  year  of  carbon  monoxide,  or  less 
than  2  tons  per  year  of  any  other  criteria 
poUutant  (VOC,  PM,  NOx.  SOx.  Oj,  Pb). 
Further,  the  definition  states  that  an 
insignificant  activity  must  generate  less 
than  1000  pounds  per  year  of  a 
compound  listed  under  the  Federal 
Clean  Air  Act  Amendment  for  1990 
§  112(b)(1)  as  amended,  or  less  than  the 
daily  outputs  listed  in  Regulation  1, 
Rule  130(s2),  whichever  is  smaller.  In 
addition,  a  section  to  Rule  5.415  was 
added  to  require  that  a  permit 
application  may  not  omit  information 
needed  to  determine  the  applicability 


of,  or  to  impose,  any  applicable 
requirement,  or  to  evaluate  the  fee 
amount. 

(15)  Modoc  County  APCD:  (a) 
MCAPCD  was  required  to  revise  all 
deadlines  for  finsd  permit  action  in  Rule 
2.13  IV.C.  (except  for  C.l.  and  C.5.)  to 
be  no  later  than  the  appropriate  number 
of  months  after  the  complete  application 
is  received,  rather  than  after  the 
application  is  deemed  to  be  complete,  as 
required  by  40  CFR  70.4(b)(ll)(iii)  and 
70.7(a)(2). 

MCAPCD  revised  Rule  2.13  to  require 
final  action  no  later  than  the  appropriate 
number  of  months  "after  the  complete 
application  is  received"  rather  than 
"after  the  application  is  deemed 
complete." 

(b)  MCAPCD  was  required  to  revise 
Rule  2.13  IV.B.4.  to  clarify  that  the 
APCO's  approval  of  a  minor  permit 
modification  prior  to  EPA's  review  is 
not  a  final  permit  action.  Rule  2.13 
IV.B.4.  allowed  the  APCO  to  approve 
minor  permit  modification  changes 
prior  to  the  EPA's  review;  however,  40 
CFR  70.7(e)(2)(iv)  precludes  the  District 
from  issuing  a  final  permit  modification 
until  after  EPA's  review  period  or  until 
the  EPA  has  notified  the  District  that 
EPA  will  not  object,  although  the 
District  may  approve  the  permit 
modification  prior  to  that  time. 

MCAPCD  addressed  this  requirement 
by  adding  language  to  Rule  2.13  that 
clarifies  the  conditions  under  which  a 
source  can  implement  a  permit 
modification  that  has  not  yet  been 
approved  by  the  APCO  and  EPA.  The 
new  language  includes  the  criteria  that 
a  source  must  satisfy  in  order  to  make 
a  change  prior  to  permit  issuance,  and 
states  that  "(ajllowing  a  stationary 
source  to  make  a  change  prior  to  permit 
issuance  does  not  constitute  final  action 
and  does  not  preclude  the  District  from 
denying  the  change  or  requiring  the 
change  to  be  processed  as  a  significant 
permit  modification,  nor  does  it 
preclude  the  U.S.  EPA  from  objecting  to 
the  permit  modification." 

(cj  MCAPCD  was  required  to  revise 
Rule  2.13  rV.B.4.  to  incorporate  the 
compliance  provisions  of  40  CFR 
70.7(e)(2)(v).  Rule  2.13  did  not  state,  as 
does  §  70.7(e)(2)(v).  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions 
being  modified.  Rule  2.13  also  had  to  be 
revised  to  state  that  if  the  source  fails  to 
comply  with  the  permit  terms  and 
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conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it.  I 

MCAPCD  addressed  this  requirement 
by  revising  Rule  2.13  to  include  the 
appropriate  compliance  provisions  from 
40  cm  70.7{e)(2)(v). 

(d)  MCAPCD  was  required  to  revise 
Rule  2.13  IV.B.3.  to  limit  the  discretion 
of  the  APCO  to  authorize  sources  to 
commence  operations  of  significant 
permit  modifications  prior  to  final 
permit  action  to  when  the  chcuiges  meet 
the  criteria  of  40  CFR  70.5(a)(l){ii).  Rule 
2.13  IV.B.3.  allowed  the  APCO  to 
approve  significant  permit 
modifications  and  the  source  to 
commence  operations  of  those 
modifications  prior  to  the  EPA's  review 
and  final  permit  action.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  §  1 12(g)  of  the  Act  or 
preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
40CFR70.5(a)(l)(ii). 

,  MCAPCD  addressed  this  condition  by 
revising  Rule  213  to  limit  the  discretion 
of  the  APCO  to  authorize  sources  to 
commence  operations  of  a  significant 
permit  modification  prior  to  final  action 
only  where  the  changes  meet  the  criteria 
of40CFR70.5(a)(lKii). 

(e)  MCAPCD  was  required  to  revise 
Rule  2.13  V.I.2  and  V.I.3.  to  require 
notification  by  the  source  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(ll)(iii). 

MCAPCD  revised  both  sections  of 
Rule  2.13  to  require  that  written  notice 
be  provided  to  both  USEPA  and  the 
APCO  as  required  by  40  CFR 
70.4(b)(12). 

(1 6)  North  Coast  Unified  AQMD:  (a) 
North  Coast  Unified  AQMD 
(NCUAQMD)  was  required  to  revise 
Regulation  5,  Rule  520(f)  to  take  final 
action  on  early  reduction  applications 
iwithin  nine  months  of  receipt  of  the 
complete  application  rather  than  the 
date  the  application  was  deemed 
codlplete  as  reqiiired  by  40  CFR 
70.4(b)(ll)(iii). 

NCUAQMD  addressed  this  condition 
by  revising  Rule  520  to  require  final 
action  no  later  than  nine  months  "after 
the  complete  application  is  received" 
rather  than  "after  the  application  is 
deemed  complete." 

(b)  NCUAQMD  was  required  to 
submit  a  complete  Add  Rain  Program 


consistent  with  40  CFR  part  72  and  title 
IV  of  the  Act. 

NCUAQMD  submitted  a  complete 
Acid  Rain  Program  (Rules  300  and  690) 
that  was  determined  to  be  acceptable  to 
the  EPA  Administrator  as  part  of  the 
District's  title  V  operating  permits 
program.  (See  60  FR  52911,  October  11, 
1995). 

(c)  NCUAQMD  was  required  to  revise 
Regulation  5,  Rule  580(b)  and  (c)  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
40CFR70.4(b)(ll)(iu). 

NCUAQNfl)  addressed  this  condition 
by  revising  both  sections  of  Rule  580  to 
require  that  written  notice  be  provided 
to  both  USEPA  and  the  APCO  as 
required  by  40  CFR  70.4(b)(12). 

(1 7)  Northern  Sierra  AQMD  was  not 
required  to  make  any  additional 
corrections. 

(18)  Northern  Sonoma  County  APCD: 
(a)  Northern  Sonoma  County  APCD 
(NSCAPCD)  was  required  to  revise  all 
deadlines  for  final  permit  action  in  Rule 
5.520  (except  for  (a)  and  (e))  to  be  no 
later  than  the  appropriate  number  of 
months  after  the  complete  application  is 
received  rather  than  after  the 
application  is  deemed  complete  as 
required  by  40  CFR  70.4(b)(ll)(iii)  and 
70.7(a)(2). 

NSCAPCD  addressed  this  requirement 
by  changing  the  deadlines  in  Rule 
5.520(b),(c).(d),  and  (f)  to  require  final 
action  no  later  than  the  appropriate 
number  of  months  "after  the  complete 
application  is  received"  rather  than 
"after  the  application  is  deemed 
complete." 

(b)  NSCAPCD  needed  to  revise  Rule 
5.580(b)  and  (c)  to  require  notification 
by  the  source  of  operational  flexibility 
changes  to  both  the  EPA  and  the  District 
as  required  by  40  CFR  70.4(b)(ll)(iii). 

NSCAPCD  addressed  this  requirement 
by  modifying  Rule  5.580(b)  and  (c)  to 
require  sources  to  provide  written 
notice  to  USEPA,  in  addition  to  the 
APCO,  in  advance  of  implementing  the 
operational  flexibility  provisions  of  the 
IMstrict's  Rule. 

(c)  The  District  needed  to  revise 
Policy  A-33A  (Small  Emission  Source 
Exemptions)  to  state  that  the  APCO  may 
not  exempt  bom.  the  requirement  for 
permitting  any  process,  article, 
machine,  equipment,  device  or 
contrivance  at  a  title  V  source  if  that 
process,  etc.  is  subject  to  an  applicable 
federal  requirement.  NSCAPCD  also  had 
to  revise  the  Policy  to  restrict  the 
exemptions  (including  any  director's 
discretion  provisions)  to  activities  that 
emit  less  than  District-established 
emission  levels  for  HAPs.  EPA  also 
required  the  District  to  demonstrate  that 


these  emission  levels  are  insignificant 
compared  to  the  level  of  emissions  from 
and  type  of  units  that  are  required  to  be 
permitted  or  subject  to  applicable 
requirements. 

NSCAPCD  elected  to  address  this 
requirement  by  eliminating  the  Small 
Emission  Sources  Exemptions  Policy 
(A-33A)  ftom  their  operating  permits 
program. 

(19)  Placer  County  APCD:  (a)  Placer 
County  APCD  (PCAPCD)  needed  to 
revise  the  definition  of  "major  source," 
section  219  of  Rule  507,  to  reference  the 
"major  source"  definition  in  CAA  §  112, 
rather  than  the  CAA  §  112  "source" 
definition.  Also,  since  "source"  is  not 
defined  in  Rule  507,  PCAPCD  had  to 
revise  section  219.2  to  refer  to  a 
"stationary  source"  with  a° potential  to 
emit,  rather  than  a  "source." 

PCAPCD  addressed  this  requirement 
by  revising  Sections  219.1  and  219.2  of 
Rule  507  to  make  the  required  changes 
regarding  the  definition  of  "major 
stationary  source." 

(b)  The  District  was  required  to  revise 
Section  302.6  of  Rule  507  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of 
significant  permit  modifications  prior  to 
final  permit  action  to  when  the  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 
At  the  time  of  interim  approval.  Section 
302.6  of  Rule  507  allowed  the  APCO  to 
authorize  sources  to  commence 
operation  of  significant  permit 
modifications  when  the  proposed 
permit  was  publicly  noticed  but  prior  to 
final  permit  modification.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  §  112(g)  of  the  Act  or 
preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
the  source's  existing  part  70  permit.  See 
40  CFR  70.5(a)(l)(ii). 

PCAPCD  addressed  this  requirement 
by  revising  Section  302.6  of  Rule  507  to 
limit  the  discretion  of  the  APCO  to 
authorize  sources  to  commence 
operation  of  a  significant  permit 
modification  prior  to  final  action  only 
where  the  changes  meet  the  criteria  of 
40  CFR  70.5(a){l)(ii). 

(c)  Placer  County  APCD  needed  to 
revise  Section  302.7  of  Rule  507  to 
restrict  the  use  of  minor  permit 
modification  procedures  consistent  with 
40  CFR  70.7(e)(2)(i)(B).  Rule  507,  by 
default,  allowed  minor  pennit 
modification  procedures  to  be  used  for 
those  pomit  modifications  that  involve 
the  use  of  economic  incentives, 
marketable  pnmits,  emissions  trading. 
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and  other  similar  approaches.  40  CFR 
70.7(e)(2)(i)(B)  constrains  the  use  of  the 
minor  permit  modification  procedures 
for  these  approaches  to  situations  where 
minor  permit  modification  procediires 
are  explicitly  provided  for  in  the 
applicable  implementation  plan  or  in 
the  applicable  requirements 
promidgated  by  EFA. 

PCAPCD  addressed  this  requirement 
by  revising  their  definition  of  minor 
modification  in  Rule  507,  Section  220, 
to  include  the  constraining  language 
fiom  40  CFR  70.7(e)(2)(i)(B)  regarding 
minorpermit  modification  procedures. 

(d)  Ijie  District  was  required  to  revise 
Rule  507's  permit  content  requirements 
(Section  402)  to  provide  that  every 
permit  contain  a  provision  stating  that 
no  permit  revision  shall  be  required, 
imder  any  approved  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 
programs  or  processes  for  changes  that 
are  provided  for  in  the  permit  as 
required  by  40  CFR  70.6(a)(8). 

PCAPCD  addressed  this  requirement 
by  modifying  Rule  507,  Section  402.2(u) 
to  add  this  provision  from  40  CFR 
70.6(a)(8).      ~ 

(e)  'The  District  needed  to  revise  all 
deadlines  for  final  permit  action  in 
section  401.3  of  Rule  507  (except  for  a. 
and  e.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  by  40  CFR 
70.4(b)(ll)(iu)  and  70.7(a)(2). 

PCAPCD  addressed  this  requirement 
by  changing  the  deadlines  in  Rule  507, 
Sections  401.3(b),  (c),  (d),  and  (f)  to 
require  final  action  no  later  than  the 
appropriate  nimiber  of  months  "after  the 
complete  application  is  received"  rather 
than  "after  the  application  is  deemed 
complete." 

(f)  Placer  County  APCD  needed  to 
revise  Section  401.9  of  Rule  507  to 
require  notification  by  the  source  of 
operational  flexibility  changes  to  both 
the  EPA  and  the  District  as  required  by 
40CFR70.4(b)(ll)(ui). 

PCAPCD  addressed  this  requirement 
by  modifying  Sections  401.9(b)  and  (c) 
of  Rule  507  to  require  sources  to  provide 
written  notice  to  USEPA,  in  addition  to 
the  APCO,  in  advance  of  implementing 
the  operational  flexibility  provisions  of 
the  District's  Rule. 

(20)  Shasta  County  APCD:  (a)  Shasta 
County  APCD  (SCAPCD)  needed  to 
revise  the  rule's  operational  flexibility 
provisions  to  require  notification  by  the 
source  of  operational  flexibility  changes 
to  both  the  EPA  and  the  District  as 
required  by  40  CFR  70.4(b)(12). 

SCAPCD  addressed  this  requirement 
by  revising  Rule  5,  Section  V.I.2.C  to 


require  this  dual  notification  of 
operational  flexibility  changes,  as 

required  byPF^  ^0- 

(b)  SCAPCD  was  required  to  revise  all 
deadlines  for  final  permit  action  in  Rule 
5  IV.C.  (except  for  C.l.  and  C.5.)  to  be 
no  later  than  the  appropriate  niunber  of 
months  after  the  complete  application  is 
received,  rather  than  after  the 
application  is  deemed  complete,  as 
required  by  40  CFR  70.4(b)(ll)(iii)  and 
70.7(a)(2). 

SCAPCD  addressed  this  requirement 
by  modifying  Rule  5,  Sections  V.C(2), 
(C)(3),  (C)(4).  and  (C)(6)  to  refer  to  the 
appropriate  niunber  of  months  "after  the 
complete  application  is  received." 

(c)  SCAPCD  needed  to  revise  Ride 
3:10  (Excess  Emissions)  to  remove  the 
prohibition  on  the  use  of  reports 
required  by  Rule  3:10  in  enforcement/ 
permitting  actions. 

SCAPCD  addressed  this  requirement 
by  removing  this  prohibition  from  Rule 
3:10. 

(d)  SCAPCD  was  required  to  revise 
paragraph  (g)  of  Rule  3:10  to  include  a 
provision  that  EPA',  as  well  as  the 
APCO,  can  request  a  demonstration  that 
the  excess  emissions  are  unavoidable.  In 
addition,  the  rule  needed  to  clarify  that 
the  APCO  will  specify  in  the  permit  the 
amount,  time,  duration,  and  under  what 
circumstances  excess  emissions  are 
allowed  during  start-up  and  shut-do^pi. 

SCAPCD  addressed  this  requirement 
by  revising  paragraph  (g)  of  Rule  3:10  to 
allow  EPA  to  request  a  demonstration 
that  excess  emissions  are  unavoidable, 
and  clarified  in  Rule  3:10  that  the  APCO 
will  specify  certain  limits  and 
restrictions  regarding  excess  emissions 
during  start-up  and  shut-down  in  the 
permit. 

(21)  Siskiyou  County  APCD:  (a) 
Siskiyou  County  APCD  (SCAPCD)  was 
required  to  revise  all  deadlines  for  final 
permit  action  in  Rule  2.13  IV.C.  (except 
for  C.l.  and  C.5.)  to  be  no  later  than  the 
appropriate  niunber  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  appUcation  is  deemed 
complete,  as  required  by  40  CFR 
70.4(b)(ll)(iii)  and  70.7(a)(2). 

SCAPCD  addressed  this  requirement 
by  revising  rule  2.13  to  require  final 
action  no  later  than  nine  months  "after 
the  complete  appUcation  is  received" 
rather  than  "after  the  application  is 
deemed  complete." 

(b)  SCAPCD  needed  to  revise  Ru}e 
2.13  rV.B.4.  to  clarify  that  thajjifPO's 
approval  of  a  minor  permit  n^Ooincation 
prior  to  EPA's  review  is  not  a  final 
permit  action.  Rule  2.13  IV.B.4.  allowed 
the  APCO  to  approve  minor  permit 
modifications  changes  prior  to  the 
EPA's  review;  however,  40  CFR 
70.7(e)(2)(iv)  precludes  the  District  from 


issuing  a  final  permit  modification  until 
after  n*A's  review  period  or  until  EPA 
has  notified  the  District  that  EPA  will 
not  object,  although  the  District  may 
approve  the  permit  modification  prior  to 
that  time. 

SCAPCD  addressed  this  requirement 
by  revising  Rule  2.13  IV.B.4.  to  state  the 
following:  "allowing  a  stationary  source 
to  make  a  change  prior  to  permit 
issuance  does  not  constitute  final  action 
and  does  not  preclude  the  District  from 
denying  the  change  or  requiring  the 
change  to  be  processed  as  a  significant 
permit  modification,  nor  does  it 
preclude  the  U.S.  EPA  fit>m  objecting  to 
the  permit  modification." 

(c)  SCAPCD  was  required  to  revise 
Rule  2.13  rV.B.4.  to  incorporate  the 
compliance  provisions  of  40  CFR 
70.7(e)(2)(v).  Rule  2.13  IV.B.4  allowed 
the  APCO  to  approve  minor  permit 
modifications  prior  to  the  EPA's  review. 
While  this  is  allowed  under  40  CFR 
70.7(e)(2)(v),  Rule  2.13  did  not  state,  as 
does  §  70.7(e)(2)(v).  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  both  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions,  but  the 
source  need  not  comply  with  the 
existing  pennit  terms  and  conditions 
being  modified.  Rule  2.13  also  needed 
to  be  revised  to  state  that  if  the  source 
fails  to  comply  with  the  permit  terms 
and  conditions  in  the  requested 
modification,  the  existing  permit  terms 
and  conditions  being  modified  may  be 
enforced  against  it. 

SCAPCD  addressed  this  condition  by 
revising  Rule  2.13  IV.B.4  to  include  the 
appropriate  compliance  provisions  from 
40CFR70.7(e)(2)(v). 

(d)  SCAPCD  was  required  to  revise 
Rule  2.13  IV.B.3.  to  limit  the  discretion 
of  the  APCO  to  authorize  sources  to 
commence  operations  of  significant 
permit  modifications  prior  to  final 
permit  action  to  when  the  changes  meet 
the  criteria  of  40  CFR  70.5(a)(l)(ii).  Rule 
2.13  IV.B.3.  allowed  the  APCO  to 
approve  significant  [>ermit 
modifications  and  the  source  to 
commence  operations  of  those 
modifications  prior  to  the  EPA's  review 
and  final  pennit  action.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  unless  the 
changes  are  subject  to  preconstruction 
review  under  §  112(g)  of  the  Act  or 
preconstruction  review  programs 
approved  into  the  SIP  pursuant  to  part . 
C  or  D  of  title  I  of  the  Act  and  the 
changes  are  not  otherwise  prohibited  by 
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the  source's  existing  part  70  permit.  See 
40  C3TI  70.5(a)(l)(ii). 

SCAPCD  addressed  this  requirement 
by  revising  Rule  2.13  IV.B.3  to  limit  the 
discretion  of  the  APCO  to  authorize 
soiuces  to  commence  operations  of  a 
significant  permit  modification  prior  to 
final  action  only  where  the  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 

(e)  SCAPCD  was  required  to  revise 
Riile  2.13  V.I.2  and  V.I.3.  to  require 
notification  by  the  soiux:e  of  operational 
flexibility  changes  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(ll){iii). 

SCAPCD  addressed  this  condition  by 
revising  Rule  2.13  V.I.2  and  V.I.3  to 
require  that  EPA  and  the  District  be 
notified  by  the  source  in  writing  of  all 
operational  flexibility  changes  at  least 
30  days  prior  to  the  change. 

(22)  Tehama  County  APCD:  (a) 
Tehama  County  APOD  (TCAPCD)  was 
required  to  revise  the  rule's  operational 
flexibility  provisions  to  require 
notification  by  the  source  of  operational 
flexibility  chuiges  to  both  the  EPA  and 
the  District  as  required  by  40  CFR 
70.4(b)(12). 

TCAPCD  addressed  this  condition  by 
revising  Rule  7:1  E.9.a.2.b.  to  require 
that  USEPA  and  the  District  be  notified 
by  the  source  in  writing  of  all 
operational  flexibility  changes  at  least 
30  days  prior  to  the  change. 

(b)  TCAPCD  was  required  to  revise 
Rule  7:1  IV.B.4.  to  incorporate  the 
compliance  provisions  of  40  CFR 
70.7(e)(2){v).  Rule  7:1  did  not  state,  as 
does  §  70.7(e)(2)(v).  that  until  the 
District  takes  final  action  to  issue  or 
deny  the  requested  permit  modification 
or  determines  that  it  is  a  significant 
modification,  the  source  must  comply 
with  the  applicable  requirements 
governing  the  change  and  the  proposed 
permit  terms  and  conditions  in  lieu  of 
complying  with  the  existing  permit 
terms  and  conditions  being  modified. 
Rule  7:1  also  needed  to  be  revised  to 
state  that  if  the  source  fails  to  comply 
with  the  permit  terms  and  conditions  in 
the  requested  modification,  the  existing 
permit  terms  and  conditions  may  be 
enforced  against  it. 

TCAPCD  addressed  this  condition  by 
revising  Rule  7:1  D.2.d  (note  that  the 
rule  has  been  renumbered)  to  include 
the  appropriate  compliance  provisions 
from  §  70.7(e)(2)(v). 

(c)  TCAPCD  was  required  to  revise 
Rule  7:1  IV.B.3.  to  limit  the  discretion 
of  the  APCO  to  authorize  sources  to 
commence  operation  of  significant 
permit  modifications  prior  to  final 
(>ermit  action  to  when  the  changes  meet 
the  criteria  of  40  CFR  70.5(a)(l)(ii).  Rule 
7:1  IV.B.3.  allowed  the  APCO  to 
authorize  sources  to  commence 


operation  of  significant  permit 
modifications  when  the  proposed 
permit  revision  is  publicly  noticed  but 
prior  to  final  permit  action.  Part  70 
prohibits  sources  from  making 
significant  permit  modification  changes 
prior  to  final  permit  issuance  imless  the 
changes  have  undergone 
preconstruction  review  pursuant  to 
§  112(g)  or  a  program  approved  into  the 
SIP  pursuant  to  part  C  or  D  of  title  I,  and 
the  changes  are  not  otherwise 
prohibited  by  the  source's  existing  part 
70  permit.  See  40  CFR  70.5(a)(l)(ii). 

TCAPCD  addressed  this  requirement 
by  revising  Rule  7:1  D.2.C  to  limit  the 
discretion  of  the  APCO  to  authorize 
sources  to  commence  operations  of  a 
significant  permit  modification  prior  to 
final  action  only  where  the  changes 
meet  the  criteria  of  40  CFR  70.5(a)(l)(ii). 

(23)  Tuolumne  County  APCD:  (a) 
Tuolumne  County  APCD  (TCAPCD)  was 
required  to  revise  all  deadlines  for  final 
permit  action  in  Rule  500  V.C.  (except 
for  C.l.  and  C.5.)  to  be  no  later  than  the 
appropriate  number  of  months  after  the 
complete  application  is  received,  rather 
than  after  the  application  is  deemed 
complete,  as  required  by  40  CFR 
70.4(b)(ll)(iii)  and  70.7(a)(2). 

TCAPCD  addressed  this  condition  by 
revising  Rule  500  to  require  final  action 
no  later  than  the  appropriate  niunber  of 
mQpths  "after  the  complete  application 
is  received"  rather  than  "after  the 
application  is  deemed  complete." 

(b)  TCAPCD  was  required  to  revise 
the  definition  of  "potential  to  emit"  in 
Rule  500  n.Y.  to  clarify  that  only 
federally-enforceable  limitations  may  be 
considered  in  determining  a  source's 
potential  to  emit  imder  title  V. 

TCAPCD  addressed  this  condition  by 
revising  this  definition,  which  now 
states  that  "physical  and  operational 
limitations  on  the  emissions  unit  shall 
be  treated  as  part  of  its  design,  if  the 
limitations  are  set  forth  in  permit 
conditions  or  in  rules  or  regulations  that 
are  legally  and  practicably  enforceable 
by  U.S.  EPA  and  citizens  or  by  the 
District."  For  a  discussion  of  how 
subsequent  litigation  has  affected  EPA's 
consideration  of  this  issue,  please  refer 
to  the  Amador  County  portion  of 
Section  IV.A.2.  of  this  Federal  Register. 
EPA's  description  of  the  potential  to 
emit  issue  for  Amador  County  also 
applies  to  TCAPCD,  which  made  the 
same  rule  change. 

(24)  Ydlo-Solano  AQMD:  (a)  The 
District  was  required  to  revise  Rule  3.8 
to  restrict  the  use  of  minor  permit 
modification  procedures  consistent  with 
40  CFR  70.7(e)(2)(i)(B).  Rule  507,  by 
default,  allowed  minor  permit 
modification  procedures  to  be  used  for 
those  permit  modifications  that  involve 


the  use  of  economic  incentives, 
marketable  permits,  emissions  trading, 
and  other  similar  approaches.  40  CFR 
70.7(e)(2)(i)(B)  constrains  the  use  of  the 
minor  permit  modification  procediires 
for  these  approaches  to  situations  where 
minor  permit  modification  procedures 
are  explicitly  provided  for  in  the 
applicable  implementation  plan  or  in 
the  applicable  requirements 
promulgated  by  the  EPA. 

Yolo-Solano  AQMD  (YSAQMD) 
addressed  this  requirement  by  revising 
its  definition  of  minor  modification  in 
Rule  3.8,  Section  222,  to  include  the 
constraining  language  frtim  40  CFR 
70.7(e)(2)(i)(B)  regarding  minor  permit 
modification  procedures. 

(b)  The  District  needed  to  Revise  Rule 
3.8's  permit  content  requirements  to 
provide  that  every  permit  contain  a 
provision  stating  that  no  permit  revision 
shall  be  required,  tmder  any  approved 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  programs  or  processes  for 
changes  that  are  provided  for  in  the 
permit  as  requireid  by  40  CFR  70.6(a)(8). 

YSAQMD  addressed  this  requirement 
by  modifying  Rule  3.8  Section  302.22  to 
add  this  provision  from  §  70.6(a)(8). 

A.  Other  District-Specific  Changes 
Submitted  Since  EPA  Granted  Final 
Interim  Approval 

In  addition  to  the  changes  each 
district  made  to  correct  interim  approval 
issues,  most  districts  also  made  other 
changes  to  their  rule  (or  program)  that 
go  beyond  those  necessary  to  receive 
full  approval.  This  section  describes,  in 
general  terms,  the  additional  rule  or 
program  changes  that  districts  have 
made.  EPA  proposes  approval  of  most  of 
the  additional  changes  described  below. 
For  one  rule  change,  made  by  several  of 
the  districts,  EPA  is  taking  no  action. 
For  a  complete  description  of  the  nile 
changes  and  the  basis  for  our  decision 
to  propose  approval,  or  to  take  no 
action,  please  see  the  Technical  Support 
Documents. 

Most  of  the  districts  made  at  least  one 
of  four  changes  recommended  by  the 
California  Air  Resources  Board  in  its 
January  18,  2001  table  entitled, 
"Summary  of  Title  V  Interim  Approval 
Issues."  Because  these  changes  are 
common  to  many  districts,  we  will 
discuss  them  here  and  refer  back  to  the 
changes,  where  necessary,  in  the 
discussion  of  district-specific  changes 
below.  For  three  of  the  common 
changes,  EPA  is  proposing  approval, 
and  for  the  fourth  change,  EPA  is  taking 
no  action  today.  The  three  common 
changes  that  EPA  is  proposing  to 
approve  are: 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001  /  Proposed  Rules 


53367 


(a)  Definition  of  Potential  to  Emit: 
Many  districts  changed  the  definition  of 
"potential  to  emit"  (PTE)  to  clarify 
wording  and  to  add  that  the  emissions 
limits  be  "legally  and  practicably 
enforceable  by  U.S.  EPA  and  citizens  or 
by  the  District."  Enforceability  of  PTE 
limits  was  an  interim  approval 
deficiency  for  Amador  Coxmty  APCD 
and  Tuolumne  County  APCD  and  each 
has  made  the  necessary  change  to 
resolve  the  deficiency  (see  S^:tion 
IV.A.2).  Ten  other  districts  also  made 
the  same  change  to  their  definition  of 
PTE,  although  the  revision  did  not 
address  an  interim  approval  deficiency 
in  these  cases.  EPA  proposes  to  approve 
this  rule  revision  for  all  of  the  districts 
that  made  the  change,  as  identified 
below.  For  a  discussion  of  why  EPA  is 
proposing  to  approve  districts'  revision 
to  the  definition  of  PTE,  please  refer  to 
the  Amador  Coimty  portion  of  Section 
IV.A.2.  of  this  Federal  Register  and  to 
the  TSD. 

(b)  Owner/Operator  Change:  Some 
districts  changed  the  term  "owner/ 
operator"  to  "responsible  official"  in  the 
permit  content  portion  (and  perhaps 
other  sections)  of  their  rule.  It  was  not 
identified  as  an  interim  approval 
deficiency  for  any  districts  and  it  is  an 
important  change  that  EPA  proposes  to 
approve. 

(c)  Applicability  Section  Clarification: 
Many  Districts  revised  the  Applicability 
section  of  their  rule  to  clarify  wording 
regarding  sources  that  are  exempt  from 
the  title  V  program  (e.g.,  residential 
wood  heaters,  asbestos  NESHAP- 
regulated  sources,  and  other  sources  in 
a  source  category  that  EPA  has 
deferred).  This  wording  clarification 
improves  the  programs  and  EPA 
proposes  to  approve  the  clarification. 

liie  fourth  common  change  that 
several  districts  made  was  a  revision  to 
the  effective  date  of  their  rules.  EPA  is 
currently  evaluating  the  approvability  of 
the  change  to  the  effective  date  of  the 
districts'  operating  permits  rules. 
Because  EPA  has  not  yet  determined 
whether  this  change  is  approvable 
under  the  requirements  of  40  CFR  part 
70,  and  since  this  change  was  not 
required  by  EPA  for  any  district  to 
receive  full  program  approval,  the 
Agency  is  taking  no  action  at  this  time. 

The  following  changes  beyond  those 
necessary  for  full  approval  have  been 
submitted  to  EPA  since  interim 
approval  was  granted.  EPA  proposes  full 
approval  of  all  the  following  changes, 
except  for  the  effective  date  change,  as 
noted  above.  Please  refer  to  the  TSD  for 
details  on  the  rule/program  changes  and 
the  basis  for  our  propc»ed  approval  or 
decision  to  take  no  action. 


(1)  Amador  County  APCD.  Amador 
County  APCD  made  all  four  of  the 
common  changes  noted  above. 
However,  the  revision  of  the  definition 
of  "potential  to  emit"  was  done  to 
address  an  interim  approval  deficiency. 
This  change  is  therefore  described  in 
Section  rV.A.2.  above.  EPA  is  also 
proposing  to  approve  the  District's 
replacement  of  the  term  owner/operator 
at  Section  IV.C.K.l.a  and  Amador 
Coimty  APCD's  clarification  of  its 
exempt  sources  list  at  Section  in.B.  EPA 
is  taking  no  action  on  the  District's 
change  to  the  effective  date  of  Rule  500 
at  Section  I. 

In  addition  to  the  changes  noted 
above,  EPA  is  proposing  to  approve 
revisions  to  sections  I  throu^  VII  Rule 
500  adopted  by  ACAPCD  on  February 
25, 1997.  The  purpose  of  the  1997  rule 
changes  was  to  make  Rule  500 
consistent  with  EPA  guidance  on  permit 
streamlining.  See  "White  Paper  Number 
2  for  Improved  Implementation  of  The 
Part  70  Operating  Permits  Program", 
March  5,  1996. 

ACAPCD's  definition  of  potential  to 
emit  in  Section  II.BB.2  of  Rule  500  lists 
source  categories  that  must  count 
fugitives  for  the  purposes  of 
determining  potential  to  emit.  In  the 
part  of  the  definition  that  addresses 
stationary  sources,  subparagraph  3  has 
been  modified  to  read:  "any  other 
stationary  source  category  regulated 
under  section  1 1 1  or  1 1 2  of  the  CAA, 
and  for  which  the  U.S.  EPA  has  made 
an  affirmative  determination  by  rule 
under  section  302(j)  of  the  CAA." 
(emphasis  added)  The  addition  of  the 
302(j)  requirement  restricts  the  types  of 
sources  that  are  required  to  coimt 
fugitives  towards  the  major  source 
threshold.  This  is  inconsistent  with  the 
current  version  of  part  70  and  is  not 
approvable. 

EPA  has,  however,  proposed  to  revise 
the  major  source  definition  to 
incorporate  a  1980  cutoff  date, 
consistent  with  EPA's  New  Source 
Review  regulations.  EPA  final  action 
would  mean  that  Rule  500  would  be 
consistent  with  part  70  with  respect  to 
which  sources  must  count  fugitives.  We 
are  therefore  proposing  to  approve  the 
District's  defijiition  of  potential  to  emit 
provided  that  EPA  finalizes  revisions  to 
the  part  70  rule  that  will  make  the 
change  approvable.  Alternatively,  if 
EPA  does  not  finalize  the  changes  to 
part  70  described  above,  a  portion  of 
ACAPCD's  potential  to  emit  definition 
will  conflict  with  the  operative  version 
of  the  major  source  definition  in  part  70 
and  we  will  be  unable  to  approve  it. 

llie  change  that  EPA  will  make  to 
part  70  will  make  that  rule  consistent 
with  EPA's  New  Source  Review 


regulations  in  parts  51  and  52  with 
respect  to  the  treatment  of  fugitives  in 
major  source  determinations.  The 
revised  part  70  language  will  require 
that  fugitives  be  counted  for  "Any  other 
stationary  source  category  which,  as  of 
August  7, 1980,  is  being  regulated  under 
section  111  or  112  of  the  Act."  This 
differs  bom  the  ACAPCD  language  cited 
above,  which  relies  on  302(j) 
rulemaking  instead  of  the  1980  cut-off 
date  to  determine  which  sources  must 
coimt  fugitives.  However,  at  the  present 
time,  the  302(j)  requirement  in  Rule  500 
captures  the  same  sources  as  the  revised 
part  70  will,  since  EPA  has  not  done  any 
302(j)  rulemakings  to  expand  the  types 
of  sources  for  which  fugitive  emissions 
are  counted  to  determine  title  V 
applicability.  U  EPA  does  302(j) 
rulemakings  in  the  future,  the  Agency 
will  have  to  revise  part  70  to  ensure  that 
fugitives  are  counted  for  the  new  source 
category.  The  advantage  of  ACAPCD's 
language  is  that  Rule  500  will  not  have 
to  be  revised  if  the  universe  of  source 
categories  for  which  fugitives  are 
coimted  is  expanded  by  EPA  via  302(j) 
rulemakings. 

In  addition  to  the  rule  changes, 
ACAPCD's  April  10,  2001  submittal  of 
its  amended  title  V  program  to  EPA 
included  one  programmatic  change.  The 
District  will  use  California  Air  Resource 
Board  (CARB)  model  application  forms 
instead  of  the  forms  initially  approved 
by  EPA  for  use  in  the  District's  title  V 
program.  EPA  is  also  proposing  to 
approve  the  use  of  these  forms  as  part 
of  ACAPCD's  title  V  program.  Copies  of 
the  forms  are  available  in  the  docket  for 
this  rulemaking. 

(2)  Butte  County  AQ^(D.  Butte  County 
made  all  four  of  the  common  changes 
noted  above  to  Rule  1101.  EPA  proposes 
to  approve  the  modification  of  the 
definition  of  potential  to  emit  at  Section 
2.23.1,  the  replacement  of  the  term 
owner/op>erator  at  Section  6.5.14.1,  and 
the  District's  clarification  of  its  exempt 
sources  list  at  Section  3.2.  EPA  is  taking 
no  action  on  Butte  County  AQMD's 
change  to  the  effective  date  of  Rule  1 101 
in  Section  I.  In  addition,  on  )une  24, 
1999,  the  District  modified  its  title  V 
rules  to:  (1)  Create  new  Rule  505  "Title 
V  Fees"  which  replaced  section  7  of 
previous  Regulation  V,  Rule  1101;  and 
(2)  to  completely  recodify  rule  1101 
including  related  references  in  the  rule. 
EPA  proposes  to  approve  these  changes. 

(3)  Calaveras  County  APCD.  Calaveras 
Coimty  APCD  made  three  of  the  four 
common  changes  noted  above  to 
Regulation  X.  They  modified  the 
definition  of  potential  to  emit,  at  Rule 
1002,  replaced  the  term  owner/operator 
at  rule  1006 — section  B.14.(a).  and 
clarified  its  exempt  sources  list  at  Rule 
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1003 — "Applicability"  subsections  B.l, 
B.2,  and  B.3.  EPA  proposes  to  approve 
all  of  these  changes. 

(4)  Colusa  County  APCD.  Colusa 
County  APCD  made  all  four  of  the 
conunon  changes  noted  above  to  Rule 
3.17.  EPA  proposes  to  approve  the 
modification  of  the  definiticm  of 
potential  to  emit  at  Section 
3.17(b){23)(A),  the  replacement  of  the 
term  owner/operator  at  Sections 
3.17(d)(2f)  and  3.17(f)(2),  and  the 
District's  clarification  of  its  exempt 
sources  list  at  Section  3.17(c)(2).  EPA  is 
taking  no  action  on  Colusa  County 
APCD's  change  to  the  effective  date  of 
Rule  3.17  at  Sections  3.17(a)(3)  and 
3.17(b)(12). 

(5)  El  Dorado  County  APCD.  El 
Dorado  County  APCD  made  all  four  of 
the  common  changes  noted  above  to 
Rule  522.  EPA  proposes  to  approve  the 
modification  of  the  definition  of 
potential  to  emit  at  Section  522.2(W)(1), 
the  replacement  of  the  term  owner/ 
operator  at  Section  522.6(B)(l4)(a),  and 
the  District's  clarification  of  its  exempt 
sources  list  at  Section  522.3(B).  EPA  is 
taking  no  action  on  El  Dorado  County 
APCD's  change  to  the  effective  date  of 
Rule  522  at  Sections  522.1  and  522.2(L). 
El  Dorado  County  APCD  also  clarified 
their  reporting  requirements  for  permit 
deviations  at  Section  522.6(B)(7)(a),  and 
corrected  several  regulatory  citations  at 
Sections  522.4(D)  and  522.5(G).  EPA 
proposes  to  approve  these  changes. 

(6)  Feather  River  AQMD.  Feather 
River  AQMD  made  all  four  of  the 
common  changes  noted  above  to  Rule 
10.3.  EPA  proposes  to  approve  the 
modification  of  the  definition  of 
potential  to  emit  at  Section  10.3(B)(23), 
the  replacement  of  the  term  owner/ 
operator  at  Sections  10.3(D)(2)(c)(l)  and 
10.3(F)(2)(n)(l),  and  the  District's 
clarification  of  its  exempt  sources  list  at 
Section  10.3(C)(2).  EPA  is  taking  no 
action  on  Feather  River  AQMD's  change 
to  the  effective  date  of  Rule  10.3  at 
Section  A.  Feather  River  AQMD  also 
clarified  the  federal  regulatory  citation 
for  its  definitions  at  Section  10.3(B), 
made  a  small  correction  to  its  definition 
of  "regulated  air  pollutant"  at  Section 
10.3(B)(25)(e).  made  a  minor 
clarification  to  its  application  content 
requirements  at  Section 
10.3(D)(3)(a)(6)(c),  and  changed  the 
basis  of  its  fee  collection  from  actual  to 
potential  emissions  in  Section  10.3(G). 
EPA  proposes  to  approve  these  changes. 

(7)  Glenn  County  APCD.  Glenn 
County  made  two  of  the  four  common 
changes  noted  above  to  Article  VII.  The 
District  modified  its  definition  of 
potential  to  emit  at  Section  II.W.I,  and 
clarified  its  exempt  sources  list  at 


Section  in(B).  EPA  proposes  to  approve 
these  two  changes. 

(8)  Great  Basin  Unified  APCD.  Great 
Basin  Unified  APCD  made  two  of  the 
conunon  changes  noted  above  to  Rule 
217.  The  District  modified  its  definition 
of  potential  to  emit  at  Section  217.n(Z) 
and  clarified  its  exempt  sources  list  at 
Section  217.111(B).  Great  Basin  Unified 
APCD  also  specified  the  timeframes  for 
reporting  permit  deviations  at  Section 
217.VI(B)(7)(a),  added  a  definition  for 
"emissions  allowable  under  the  permit" 
at  Section  217.II(N).  clarified  the 
definitions  of  "applicable  federal 
requirement"  at  section  217.11(E)(1)(c) 
and  "responsible  official"  at  Section 
217.II(CC),  revised  Section  217.VI(B)(3) 
regarding  the  requirement  to  specify  the 
origin  and  authority  for  every  permit 
condition,  and  made  a  clarification  to 
the  requirement  for  sources  to  submit 
compliance  reports  at  Section 
217.VI(B)(7)(b).  EPA  proposes  to 
approve  all  of  the  additional  changes 
made  by  Great  Basin  Unified  APCD. 

(9)  Imperial  County  APCD.  Imperial 
County  APCD  made  three  of  the  foiu' 
common  changes  noted  above.  EPA  is 
proposing  to  approve  the  District's 
modification  to  its  definition  of 
potential  to  emit  at  Section  B.24,  the 
replacement  of  the  term  owner/operator 
at  Sections  D,  E,  F,  and  G,  and  the 
District's  clarification  of  its  exempt 
sources  list  at  Section  C.2.  In  addition 
to  these  changes,  EPA  is  proposing  to 
approve  revisions  to  Rule  900  adopted 
by  ICAPCD  on  April  4,  2000.  These 
changes  are  the  addition  of  a  definition 
of  permit  shield  at  Section  B.23,  and  the 
addition  of  a  permit  shield  provision  at 
Section  D.2.  EPA  proposes  to  approve 
these  changes. 

(10)  Kern  County  APCD.  Kern  County 
APCD  (KCAPCD)  made  three  of  the  four 
common  changes  noted  above.  EPA 
proposes  to  approve  the  replacement  of 
the  term  owner/operator  at  Sections 
rV.C.k  and  VLB  and  the  District's 
clarification  of  its  exempt  sources  list  at 
Section  III.B.  EPA  is  taking  no  action  on 
Kern  County  APCD's  change  to  the 
effective  date  of  201.1  at  Section  II.M.  In 
addition,  EPA  is  proposing  to  approve 
revisions  to  Sections  I  through  VI  of 
Rule  201.1  adopted  by  the  District  on 
January  9,  1997.  The  purpose  of  the 
1997  rule  changes  was  to  make  Rule 
201.1  consistent  with  EPA  guidance  on 
permit  streamlining.  See  "White  Paper 
Number  2  for  Improved  Implementation 
of  The  Part  70  Operating  Permits 
Program",  March  5, 1996.  The  reader  is 
referred  to  the  Docket  for  this 
rulemaking  for  the  exact  text  of  these 
rule  changes. 

KCAPCD's  definition  of  potential  to 
emit  in  Section  n.X  of  Rule  201.1  lists 


source  categories  that  must  coimt 
fugitives  for  the  purposes  of 
determining  potential  to  emit.  In 
subparagraph  2,  which  addresses 
stationary  sources,  the  definition  has 
been  modified  to  read:  "any  other 
stationary  soiut:e  category  regulated 
under  section  111  or  112  of  the  CAA, 
and  for  which  the  U.S.  EPA  has  made 
an  affirmative  determination  by  rule 
under  section  302(j)  of  the  CAA." 
(emphasis  added)  "The  addition  of  the 
302(j)  requirement  restricts  the  types  of 
sources  that  are  required  to  count 
fugitives  towards  the  major  source 
threshold.  This  is  inconsistent  with  the 
current  version  of  part  70.and  is  not 
approvable. 

EPA  has,  however,  proposed  to  revise 
the  major  source  definition  to 
incorporate  a  1980  cutoff  date, 
consistent  with  EPA's  New  Source 
Review  regulations.  We  are  therefore 
proposing  to  approve  the  District's 
definition  of  potential  to  emit  provided 
that  EPA  finalizes  revisions  to  the  part 
70  nde  that  will  make  the  change 
approvable.  Alternatively,  if  EPA  does 
not  finalize  the  changes  to  part  70 
described  above,  a  portion  of  KCAPCD's 
potential  to  emit  definition  will  conflict 
with  the  operative  version  of  the  major 
source  definition  in  part  70  and  we  will 
be  unable  to  approve  it. 

The  change  that  EPA  will  make  to 
part  70  will  make  that  rule  consistent  ' 
with  EPA's  New  Source  Review 
regulations  in  parts  51  and  52  with 
respect  to  the  treatment  of  fugitives  in 
major  source  determinations.  The 
revised  part  70  language  will  require 
that  fugitives  be  coimted  for  "Any  other 
stationary  source  category  which,  as  of 
August  7, 1980,  is  being  regulated  imder 
section  111  or  112  of  the  Act."  This 
differs  from  the  KCAPCD  language  cited 
above,  which  relies  on  302(j) 
rulemaking  instead  of  the  1980  cut-off 
date  to  determine  which  sources  must 
count  fugitives.  However,  at  the  present 
time,  the  302(j)  requirement  in  Rule 
201.1  captures  the  same  sources  as  the 
revised  part  70  will,  since  EPA  has  not 
done  any  302(j)  rulemakings  to  expand 
the  types  of  sources  for  which  fugitive 
emissions  are  counted  to  determine  title 
V  applicability.  If  EPA  does  302(j) 
rulemakings  in  the  future,  the  Agency 
will  have  to  revise  part  70  to  ensure  Uiat 
fugitives  are  counted  for  the  new  source 
category.  The  advantage  of  KCAPCD's 
language  is  that  Rule  201.1  will  not  have 
to  be  revised  if  the  universe  of  source 
categories  for  which  fugitives  are 
counted  is  expanded  by  EPA  via  302(j) 
rulemakings. 

(11)  Lake  County  AQMD.  Lake  County 
made  only  one  of  the  four  common 
changes  noted  above  to  Chapter  Xn.  The 
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District  revised  its  definition  of 
potential  to  emit  at  Rule  12.200  (p2).  In 
addition.  Lake  County  made  two 
additions  to  its  list  of  sources  exempt 
from  the  requirements  of  Chapter  XII: 
(1)  "Any  insignificant  source  at  a 
facility  not  requiring  a  title  V  permit;" 
and  (2)  "When  EPA  finalizes  the 
underlying  requirements  in  40  CFR  part 
70,  a  soiurce  classified  as  a  major  source 
solely  because  it  has  the  potential  to 
emit  major  amoimts  of  a  pollutant  listed 
at  §  112(r)(3)  of  the  CAA,  and  is  not 
otherwise  a  major  source  as  defined  in 
12.200."  (See  Rule  12.300  (b)(5)).  EPA 
proposes  to  approve  all  of  these 
additional  changes  made  by  Lake 
County  AQMD.  The  second  addition  to 
the  District's  list  of  sources  exempt  from 
the  requirements  of  Chapter  XII  is 
approvable  because  the  exception  is 
only  allowed  after  EPA  changes  part  70. 

(12)  Lassen  County  APCD.  Lassen 
Coimty  made  three  of  the  four  common 
changes  noted  above  to  Rule  7.  EPA 
proposes  to  approve  the  District's 
revision  to  its  definition  of  potential  to 
emit  at  Rule  7:4.w.l  and  the 
clarification  of  its  list  of  sources  exempt 
from  title  V  at  Rule  7:3.  EPA  is  taking 
no  action  on  the  District's  change  to  the 
effective  date  at  Rule  7:l.b.  and  Rule 
7:4.1.  Lassen  County  APCD  made  two 
other  revisions  that  EPA  is  proposing  to 
approve.  The  District  added  a  definition 
of  minor  permit  modification  at  Rule 
7:4.u  (consistent  with  40  CFR 
70.7(e)(2)(i)(B))  and  added  Rule 
subsection  7:6.d.l.b.4,  a  requirement 
that  the  public  notice  include,  "the 
location  where  the  public  may  inspect 
the  complete  application,  the  District 
analysis,  and  the  proposed  permit." 

(13)  Mariposa  County  APCD. 
Mariposa  County  AI*CD  did  not  make 
any  other  changes. 

(14)  Mendocino  County  APCD. 
Mendocino  County  APCD  made  only 
one  of  the  four  changes  noted  above  to 
Rule  5.  The  District  revised  its 
definition  of  potential  to  emit  at  Rule 
5.200(p2).  EPA  proposes  to  approve  this 
change. 

(15)  Modoc  County  APCD.  Modoc 
County  APCD  made  three  of  the  four 
common  changes  noted  above.  EPA 
proposes  to  approve  the  District's 
modification  to  its  definition  of 
potential  to  emit  at  Section  II.W  and  the 
clarification  of  its  exempt  sources  list  at 
Section  III.B.  EPA  is  taking  no  action  on 
the  District's  change  to  the  efiiective  date 
of  Rule  2.13  at  Section  ILL. 

(16)  North  Coast  Unified  AQMD. 
North  Coast  Unified  AQMD  made  two  of 
the  four  changes  noted  above.  The 
District  modified  its  definition  of 
potential  to  emit  in  Rule  200,  and 
clarified  its  exempt  sources  list  in  Ride 


300.b.  EPA  proposes  to  approve  both  of 
these  changes. 

(17)  Northern  Sierra  AQMD.  Northern 
Sierra  made  all  four  changes  noted 
above  to  its  Rule  522.  EPA  proposes  to 
approve  the  District's  modification  to  its 
definition  of  potential  to  emit  at  Section 
2.24.1,  the  replacement  of  the  term 
owner/operator  at  Section  6.2.14.a.  and 
the  clarification  of  its  exempt  sources 
list  at  Section  3.2.  EPA  is  taking  no 
action  on  the  District's  change  to  the 
effective  date  of  Rule  522  at  522.2,  Part 
1.0. 

(18)  Northern  Sonoma  County  APCD. 
Northern  Sonoma  County  made  three  of 
the  common  changes  noted  above  to 
Regulation  5.  EPA  is  proposing  to 
approve  the  District's  modification  to  its 
definition  of  potential  to  emit  at  Section 
5.200(p)(2)  and  the  clarificatioil  of  its 
exempt  sources  list  at  Section  5.300(b). 
EPA  is  taking  no  action  on  the  District's 
change  to  the  effective  date  of 
Regulation  5  at  Section  5.200(e)(1). 

(19)  Placer  County  APCD.  Placer 
County  APCD  made  three  of  the 
conunon  changes  noted  above  to  Rule 
507.  EPA  is  proposing  to  approve  the 
District's  modification  to  its  definition 
of  potential  to  emit  at  Section  223.1  and 
the  clarification  of  its  exempt  sources 
list  at  Section  110.  EPA  is  taking  no 
action  on  the  District's  change  to  the 
effective  date  of  Rule  507  at  Section  101. 
Placer  County  also  revised  their 
definition  of  "major  source"  at  Section 
219  to  lower  the  emission  thresholds  for 
nitrogen  oxides  and  volatile  organic 
compotmds,  made  a  minor  language 
change  to  Rule  507's  application 
requirements  at  Section  302.1,  and. 
clarified  the  specific  dates  by  which 
certain  permitting-related  actions  are 
required  in  Sections  302.2,  302.3,  and 
401.3.  EPA  proposes  to  approve  these 
changes. 

(20)  Shasta  County  APCD.  Shasta 
County  APCD  made  three  of  the 
conunon  changes  noted  above  to  Rule  5. 
EPA  proposes  to  approve  the  District's 
modification  to  its  definition  of 
potential  to  emit  at  Section  n.X.l  and 
the  clarification  of  its  exempt  sources 
list  at  Section  m.B.  EPA  is  taking  no 
action  on  the  District's  change  to  the 
effective  date  of  Rule  5  at  Section  I. 
Shasta  County  also  made  some  minor 
wording  revisions  to  a  few  of  their 
definitions  in  Sections  n.E,  II.L,  and 
n.N,  clarified  the  application 
requirements  in  Section  rV.B(l)(a). 
added  a  requirement  to  Section 
IV.C(l)(q)  for  sources  submitting 
compliance  certifications,  modified 
their  procedures  for  operational 
flexibility  in  Section  V.I(2),  clarified  the 
reporting  requirements  in  Section 
VI.B(7),  and  added  a  condition  to 


Section  VI.B(18)(e)  regarding  voluntary 
emission  caps.  In  addition  to  these  rule 
changes,  Shasta  County  made  several 
program  changes  including  adopting 
Rule  2.3  (Toxics  New  Source  Review)  to 
comply  with  CAA  §  112(g) 
requirements,  updating  their  title  V  staff 
description,  their  fee  requirements  and 
the  expected  operating  permit  program 
costs,  revising  their  title  V  source  list, 
and  updating  their  permit  application   . 
forms.  With  the  exception  of  the 
effective  date  change.  EPA  proposes  to 
approve  all  of  the  additional  changes 
made  by  Shasta  County  APCD. 

(21)  Siskiyou  County  APCD.  Siskiyou 
County  APCD  made  three  of  the  four 
changes  noted  above  to  rule  2.13.  EPA 
proposes  to  approve  the  District's 
revision  to  its  definition  of  potential  to 
emit  at  Rule  2.13.II.W.1  and  the 
clarification  of  its  exempt  sources  list  at 
2.13.in.B.  EPA  is  taking  no  action  on  the 
District's  change  to  the  effective  date  at 
Rule  2.13.1  and  2.13.n.L. 

(22)  Tehama  County  APCD.  Tehama 
County  APCD  made  all  four  of  the 
common  changes  noted  above  to  Rule 
7:1 .  EPA  proposes  to  approve  the 
District's  modification  to  its  definition 
of  potential  to  emit  at  Section  B.l.w.l, 
the  replacement  of  the  term  owner/ 
operator  at  Sections  F.l.a.14.1,  and  the 
clarification  of  its  exempt  soiuces  list  at 
Section  C.2.a.  EPA  is  taking  no  action 
on  the  District's  change  to  the  effective 
date  of  Rule  7:1  at  Sections  A.l  and  B.l. 

(23)  Tuolumne  County  APCD. 
Tuolumne  County  APCD  made  two  of 
the  four  changes  noted  above.  However, 
the  revision  of  definition  of  "potential 
to  emit"  was  done  to  address  an  interim 
approval  deficiency.  This  change  is 
therefore  described  in  the  Section 
IV.A.2.  above.  The  other  change  that 
EPA  is  proposing  to  approve  is  the 
District's  clarification  of  its  exempt 
sources  list  at  Section  m.B. 

(24)  Yolo-Solano  AQMD.  Yolo-Solano 
AQMD  made  three  of  the  common 
changes  noted  above  to  Rule  3.8.  EPA 
proposes  to  approve  the  District's 
modification  to  its  definition  of 
potential  to  emit  at  Section  224  and  the 
clarification  of  its  exempt  sources  list  at 
Section  110.  EPA  is  taking  no  action  on 
the  District's  change  to  the  effective  date 
of  Rule  3.8  at  Sections  101  and  213.  In 
addition  to  these  changes,  Yolo-Solano 
also  modified  their  definition  of 
"administrative  permit  amendment"  in 
Section  203,  incorporated  lower 
emission  thresholds  for  nitrogen  oxides 
and  volatile  organic  compounds  into 
their  "major  source"  definition  in 
Section  221,  and  corrected 
typographical  errors  in  Sections  222  and 
302.  EPA  proposes  to  approve  these 
changes. 
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V.  What  Is  Involved  in  This  Proposed 
Action? 

All  twenty-four  districts  have  fulfilled 
the  conditions  of  the  interim  approval 
granted  on  May  3, 1995,  July  13. 1995, 
or  December  7, 1995,  and  EPA  proposes 
full  approval  of  their  title  V  operating 
permit  programs. 

As  discussed  above,  many  of  the 
twenty-four  districts  that  are  the  subject 
of  today's  proposed  action  also  made 
additional  changes  to  their  operating 
permits  programs.  These  changes  were 
not  required  by  EPA  to  address 
conditions  of  the  interim  approval 
granted  to  the  twenty-four  districts  on 
May  3, 1995,  July  13, 1995,  or  December 
7,  1995.  However.  EPA  has  reviewed  all 
changes  and  proposes  to  approve  all  of 
them  except  the  change  to  the  effective 
date  many  districts  made. 

Request  for  Public  Comment 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  these 
submittals  and  other  supporting 
documentation  used  in  developing  the 
proposed  full  approval  ate  contained  in 
docket  files  maintained  at  the  EPA 
Region  9  office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  EPA 
will  consider  any  comments  received  in 
writing  by  November  21.  2001. 

Administrative  Requirements 

Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  fs  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 


and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997)  or 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001).  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

In  reviewing  State  operating  permit 
programs  submitted  pursuant  to  Title  V 
of  the  Clean  Air  Act,  EPA  will  approve 
State  programs  provided  that  they  meet 
the  requirements  of  the  Clean  Air  Act 
and  EPA's  regulations  codified  at  40 
CFR  part  70.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  State  operating  permit 
program  for  fail'ire  to  use  VCS.  It  would 


thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
a  State  program  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  11,  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  01-26529  Filed  10-19-01;  8:45  am] 
aiUJNC  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

PL;  FRL-7088-6] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program;  lllirwis 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Proposed  rule. 

summary:  The  EPA  proposes  fully 
approving  the  Illinois  Clean  Air  Act 
Permit  Program  (CAAPP).  415  ILCS  5/ 
39.5,  submitted  by  Illinois  pursuant  to 
subchapter  V  of  the  Clean  Air  Act, 
which  requires  states  to  develop  and 
submit  to  EPA  for  approval,  programs 
for  issuing  operating  permits  to  all 
major  stationary'  sources  and  to  certain 
other  sources. 

DATES:  EPA  must  receive  comments  on 
this  proposed  action  on  or  before 
November  21,  2001. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  77  West  Jackson  BoiUevard, 
AR-18J,  Chicago,  Illinois,  60604.  Please 
contact  Steve  Marquardt  at  (312)  353- 
3214  to  arrange  a  time  to  inspect  the 
submittal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Marquardt,  AR-18J,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  Telephone  Number  (312)  353- 
3214,  E-Mail  Address: 
marquardt.stevedepa.gov. 
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SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 
What  is  being  addressed  in  this 

document? 
What  are  the  program  changes  that  EPA 

proposes  to  approve? 
What  is  involved  in  this  proposed 

action? 

What  Is  Being  Addressed  in  This 
Document? 

As  required  under  Subchapter  V  of 
the  Clean  Air  Act  ("the  Act")  as 
amended  (1990),  EPA  has  promulgated 
regulations  which  define  the  minimum 
elements  of  an  approvable  state 
operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  or  withdraw  approval 
of  the  state  programs  (see  57  FR  32250 
(July  21, 1992)).  These  regulations  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Pursuant  to 
Subchapter  V  of  the  Act.  generally 
known  as  Title  V,  and  the  implementing 
regulations,  states  developed  and 
submitted  to  EPA  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
Where  a  program  substantially,  but  not 
fully,  met  the  requirements  of  part  70, 
EPA  granted  the  program  interim 
approval.  If  EPA  has  not  fully  approved 
a  state's  operating  permit  program  by 
the  expiration  of  its  interim  approv^ 
period,  EPA  must  establish  and 
implement  a  federal  program  under  40 
CFR  part  71  in  that  state. 

EPA  promulgated  final  interim 
approval  of  the  Illinois  Title  V  program 
on  March  7, 1995  (60  FR  12478),  and  the 
program  became  effective  on  that  date. 

Illinois  submitted  amendments  to  its 
Title  V  program  for  approval  on  May  31, 
2001.  Illinois  intended  the  amendments 
to  correct  interim  approval  issues 
identified  in  the  March  7, 1995  interim 
approval  action. 

What  Are  the  Program  Changes  That 
EPA  Proposes  To  Approve? 

A.  Title  V  Interim  Approval  Corrections 

In  the  March  7, 1995  action,  EPA 
identified  four  interim  approval  issues. 
The  following  is  a  description  of  the 
issues  and  their  subsequent  resolution. 

1.  Insignificant  Activities 

In  the  interim  approval,  the  EPA 
discussed  Illinois'  regulations  relating  to 
insignificant  emissions  units  (lEUs).  40 
CFR  70.5(c)  prohibits,  in  an  application, 
omission  of  information  needed  to 
determine  the  applicability  of,  or  to 
impose,  any  applicable  requirements,  or 
to  evaluate  the  fiee  amount  required 


under  the  schedule  approved  pursuant 
to  40  CFR  70.9.  The  EPA  found  that 
section  201.208  of  the  State's 
administrative  code,  35  lAC  201.208, 
did  not  require  information  on  lEUs 
necessary  to  meet  the  requirements  of 
40  CFR  70.5(c).  In  addiUon,  the  EPA 
stated  that  Illinois  must  amend  35  lAC 
201.210(b)  to  clarify  that  a  source  must 
specifically  list  in  its  permit  application 
the  insignificant  activities  present  at  its 
facility  rather  than  rely  solely  on  a 
general  statement  that  denotes  the 
presence  of  lEUs. 

EPA  outlined  in  the  final  interim 
approval  that,  to  obtain  full  approval, 
the  State  must  (1)  require  in  section 
201.208  that  applications  include  all 
necessary  information  on  lEUs  to 
determine  the  applicability  of  or  to 
impose  any  applicable  requirements  or 
fees  and  (2)  require  in  section 
201.210(b)  that  sources  specifically  list 
the  insignificant  activities  present  at 
their  facilities. 

With  regard  to  the  first  issue,  Illinois 
clarified  in  its  May  31,  2001  submittal 
that  415  ILCS  5/39.5(5)(c)  requires 
applicants  to  submit  "all  information,  as 
requested  in  Agency  application  forms, 
sufficient  to  evaluate  the  subject  source 
and  its  application  and  to  determine  all 
applicable  requirements,  pursuant  to  the 
Clean  Air  Act,  and  regulations 
thereimder,  this  Act  and  regulations 
thereunder."  Section  39.5(5)(g)  further 
provides  that  applicants  must  furnish 
additional  information  on  the  request  of 
the  permitting  authority.  Finally, 
section  39.5(5)(i)  provides  that 
applicants  must  submit  supplementary 
information  if  the  initial  submittal  was 
incomplete  or  incorrect. 

To  further  clarify  that  applicants  must 
include  in  their  applications  all 
information  on  lEUs  necessary  to 
determine  applicability  of  and 
compliance  with  specific  applicable 
requirements,  Illinois  will  revise  form 
297-CAAPP  to  require  information 
regarding  specific  applicable 
requirements  which  apply  to  lEUs,  and 
compliance  of  the  lEUs  with  those 
specific  applicable  requirements  prior  to 
receiving  full  approval. 

EPA  aadressea  lEU  issues  in  a  July 
10, 1995  document,  "White  Paper  for 
the  Streamlined  Development  of  Part  70 
Permit  Applications"  (White  Paper),  a 
gwdance  document  clarifying  Part  70 
permit  application  requirements.  The 
White  Paper  provides  that 
"requirements  can  normally  be 
adequately  addressed  in  the  permit 
application  with  minimal  or  no 
reference  to  any  specific  emissions  unit 
or  activity,  provided  that  the  scope  of 
the  requirement  and  the  manner  of  its 
enforcement  are  clear."  White  Paper, 


Section  n.B.4.  However,  when  an  lEU  is 
subject  to  a  specific  applicable 
requirement,  the  applicant  must  list  that 
lEU  individually,  along  with  the 
specific  applicable  requirements  and 
associated  monitoring  requirements. 

In  light  of  these  clarifications  and 
Illinois'  proper  implementation  of  this 
requirement,  we  have  determined  that 
the  Illinois  rules  and  administrative 
code  provide  a  sufficient  basis  to  require 
that  permit  applicants  submit  all 
necessary  information  required  by  40 
CFR  70.5(c). 

We  also  have  determined  that  Illinois 
need  not  require  sources  to  include  in 
their  applications  specific  information 
on  lEUs  for  purposes  of  fee  calculation. 
Illinois  Adininistrative  Code  section 
270.603(b)  states  that,  "the  amount  of 
the  fee  shall  be  based  on  the  allowable 
emissions  information  submitted  by  the 
applicant  in  the  fee  calculation  portion 
of  its  CAAPP  application,  not  including 
emissions  of  insignificant  levels  or  from 
insignificant  activities,  pursuant  to  35 
111.  Adm.  Code  201." 

In  the  second  lEU  issue  identified  in 
the  final  interim  approval  notice,  EPA 
stated  that  Illinois  must  require 
applicants  to  list  specifically  in  their 
permit  applications  insignificant  units 
present  at  their  facilities.  However,  as 
noted  above,  since  granting  interim 
approval  EPA  has  issued  guidance 
which  clarifies  that  40  CFR  70.5(c) 
provides  permitting  authorities  with  the 
flexibility  to  tailor  the  level  of 
information  on  lEU's  required  in  an 
application,  as  long  as  the  applications 
include  sufficient  information  to  meet 
the  goals  of  40  CFR  70.5(c).  In 
particular.  B>A  stated  that  permitting 
authorities  could  allow  sources  "merely 
to  list  in  the  application  the  kinds  of 
insignificant  activities  that  are  present 
at  the  source  or  check  them  off  from  a 
list  of  insignificant  activities  approved 
in  the  program."  White  Paper,  section 
II.B.3.  EPA  also  stated  in  "White  Paper 
Number  2  for  Improved  Implementation 
of  the  Part  70  Operating  Permits 
Program."  issued  March  5.  1996  (White 
Paper  #2).  that  permitting  authorities 
may  allow  applicants  to  group 
generically  information  on  lEU's  and  to 
list  lEU  groups  without  emissions 
estimates,  unless  emission  estimates  are 
needed  for  another  purpose  such  as 
determining  the  amount  of  permit  fees 
that  are  calculated  using  total  source 
emissions.  White  Paper  #2,  section 
n.C.2.  This  approach  allows  applicants 
to  incorporate  into  their  applications 
standard  permit  conditions  with 
minimal  or  no  reference  to  any  specific 
emission  unit  or  activity,  provided  that 
the  scope  of  the  requirement  and 
associated  monitoring  requirements  are 
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clear.  However,  applicants  must 
continue  to  include  in  their  applications 
information  on  lEUs  which  are  exempt 
due  to  size  or  production  rate,  in 
accordance  with  40  CFR  70.5(c). 

EPA  believes  that  the  clarifications 
made  by  Illinois  and  the  White  Paper 
and  White  Paper  #2  are  sufficient  to 
address  this  lEU  interim  approval  issue. 

2.  Administrative  Amendments 

In  the  fiinal  interim  approval,  EPA 
stated  that  the  State  must  amend  415 
ILCS  5/39.5(1 3)(c)(vi)  to  require  the  use 
of  the  significant  modificaticm 
procedure  to  incorporate  emission 
trades  into  a  CAAPP  permit. 

Illinois  deleted  this  provision  from  its 
operating  permit  program  in  House  Bill 
3373  that  became  effective  on  July  1, 
2001.  Illinois'  action  corrects  this 
interim  approvd  issue  because  the 
permitting  authority  is  now  required  to 
determine  the  appropriate  modification 
mechanism  consistent  with  Illinois' 
permit  modification  procedures  and  40 
CFR  70.7. 

3.  Enhanced  NSR 
In  the  March  7, 1995  interim  approval 

notice.  EPA  noted  that  415  ILCS  5/ 
39.5(1 3){c)(v)  allowed  incorporation  of 
requirements  from  preconstruction 
permits  authorized  under  a  federally 
approved  preconstruction  permit 
program  into  a  Title  V  permit  through 
the  administrative  amendment  process 
provided  for  under  the  enhanced  New 
Source  Review  provision  of  40  CFR 
70.7(d)(l)(v).  EPA  commented  that,  to 
use  this  provision,  the  State  must 
develop  and  have  approved  into  its 
CAAPP  program  regulations  which  are 
substantially  equivalent  to  the 
procedural  and  compliance 
requirements  of  40  CFR  70.7  and  70.8 
that  would  be  applicable  to  the  change 
if  it  were  subject  to  review  as  a  permit 
modification,  and  compliance 
requirements  substantially  equivalent  to 
those  contained  in  40  CFR  70.6.  EPA 
expressed  concern  that,  without  these 
regulations,  the  public  and  EPA  cannot 
track  the  issuance  and  amendments  of 
part  70  permits  to  ensure  that  the 
permits  contain  all  requirements.  The 
public  also  needs  assurance  that  a 
source  will  not  be  able  to  avoid  the 
requirements  of  the  part  70  process 
through  a  different  permitting  program 
such  as  preconstruction  review. 
EPA  has  determined  that  the 
existence  of  this  provision  in  the  Illinois 
CAAPP  program  without  regulations 
defining  procedures  substantially 
equivalent  to  40  CFR  70.6.  70.7  and  70.8 
does  not  make  the  program  deficient. 
Illinois  has  not  developed  any 
regulations  to  address  this  issue. 


Without  the  required  procedures,  the 
provision  is  not  usable.  If  the  State  ever 
intends  to  use  this  enhanced  NSR 
provision,  it  must  (1)  develop 
regulations  outlining  the  exact 
substantive,  procedural  and  compliance 
requirements  for  incorporation  of 
preconstruction  permits  into  part  70 
permits,  and  (2)  submit  these 
regulations  to  EPA  for  review  and 
approval  into  the  CAAPP  program.  Until 
Illinois  adopts  the  necessary 
"substantially  equivalent" 
requirements,  the  State  cannot  use  the 
enhanced  NSR  provision.  To  assure  that 
this  provision  is  unused,  the  Illinois 
EPA  will  amend  the  State's 
administrative  amendment  application 
form.  273-CAAPP,  to  delete  the 
category  that  enables  a  source  to  take 
advantage  of  incorporation  of  a 
construction  permit  through 
administrative  amendment  procedures. 
Also,  the  Illinois  EPA  will  submit  a 
letter  to  the  EPA  describing  that  the 
Illinois  EPA  will  not  use  this  option 
until  the  proper  procedures  are  in  place. 
Illinois  must  make  the  form  changes  and 
submit  the  letter  prior  to  receiving  full 
approval. 

4.  Acid  Rain 

The  final  interim  approval  notice 
stated  that  for  an  eventual  full  approval 
of  the  State's  CAAPP.  the  State  must 
incorporate  by  reference  the  federal  acid 
rain  program  into  the  State's  its  existing 
CAAPP  program.  Illinois  developed 
Senate  Bill  0819,  which  became 
effective  on  August  10. 1997,  in  part  to 
provide  that  Subchapter  IV-A  of  the 
Federal  Clean  Air  Act  and  regulations 
promulgated  under  the  Act.  concerning 
sources  of  acid  rain  deposition,  are 
enforceable  under  the  Illinois 
Environmental  Protection  Act.  415  ILCS 
5/39.5(1 7)(a)  now  states  that,  "Title  IV 
of  the  Clean  Air  Act  and  regulations 
promulgated  thereunder,  including  but 
not  limited  to  40  CFR  Part  72.  as  now 
or  hereafter  amended,  are  applicable  to 
and  enforceable  under  this  Act."  This 
legislative  change  corrects  this  issue. 

B.  Other  Title  V  Progmm  Revisions 

As  discussed  in  detail  below.  EPA 
will  address  any  uncorrected 
deficiencies  in  a  notice  of  deficiency 
which  EPA  will  publish  by  December  1, 
2001. 

What  Is  Involved  in  This  Propoeed 
Action? 

A.  Proposed  Action 

The  EPA  proposes  full  approval  of  the 
operating  permits  program  submitted  by 
Illinois  based  on  the  revisions  submitted 
on  May  31,  2001.  EPA  finds  that  Illinois 


has  satisfactorily  addressed  the  program 
deficiencies  identified  in  EPA's  March 
7, 1995  interim  approval  rulemaking. 

B.  Citizen  Comment  Letter  on  Illinois 
Title  V  Program 

On  May  22.  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001.  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  hi  settling  the 
litigation.  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

Citizens  commented  on  what  they 
believe  to  be  deficiencies  with  respect  to 
the  Illinois  Title  V  program.  EPA  takes 
no  action  on  those  comments  in  today's 
action  and  will  respond  to  them  by 
December  1,  2001.  As  stated  in  the 
Federal  Register  notice  published  on 
December  11.  2000.  (65  FR  77376).  EPA 
will  respond  by  December  1.  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1.  2002 
to  timely  comments  on  fully  approved 
programs.  We  will  publish  a  notice  of 
deficiency  (NOD)  when  we  determine 
that  a  deficiency  exists,  or  we  will 
notify  the  commenter  in  writing  to 
explain  our  reasons  for  not  making  a 
finding  of  deficiency.  An  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

Administrative  Requiiements 

Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review"  (58 
FR  51735.  October  4, 1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.  This 
rule  does  not  contain  any  unfunded 
mandates  and  does  not  significantly  or 
uniquely  affect  small  governments,  as 
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described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
because  it  proposes  to  approve  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duties  beyond  that  required 
by  state  law.  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  9,  2000).  This  rule 
also  does  not  have  federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  state  and 
the  Federal  Government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  torn 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997)  or 
Executive  Order  13211.  "  \ctions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001).  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  cSrder  12866.  TTiis  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA),  15  U.S.C.  272  note, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  volimtary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 


applicable  law  or  otherwise 
impracticable.  In  revievdng  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  such  standards, 
and  it  would  thus  be  inconsistent  with 
applicable  law  for  EPA  to  use  volimtary 
consensus  standards  in  place  of  a  SIP 
submission  that  otherwise  satisfies  the 
provisions  of  the  Act.  Therefore,  the 
requirements  of  section  12(d)  of  the 
NTTA  do  not  apply. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729.  February  7. 
1996).  in  issuing  this  proposed  rule. 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambigviity. 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  imder  the 
executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated;  October  16,  2001. 
David  A.  Ullrich, 

Deputy  Regional  Administrator.  Region  V. 
(FR  Doc.  01-26677  Filed  10-19-01:  8:45  em] 
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ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  request  for 
comments. 


DEPARTMENT  OF  TRANSPORTATION 

Fadsral  Motor  Carrier  Sataty 
Administration 

49  CFR  Parts  390, 391.  392,  393,  395, 
and  396 

[FMCSA  Dockat  No.  FMCSA-2000-7174] 

RiN  2126-AA53 

Intarstata  Sctwol  Bus  Safaty 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 


summary:  The  FMCSA  requests 
comments  on  whether  to  extend  the 
applicability  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  to 
all  interstate  school  transportation 
operations  (thus  excluding  home-to- 
school  or  school-to-home 
transportation)  by  local  govemmentally- 
operated  educational  agencies.  This 
action  responds  to  section  4024  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  which  directs  the 
FMCSA  to  determine  whether  the 
FMSCRs  should  apply  to  these 
operations.  The  FMCSA  requests 
comments,  data,  and  information  to 
assist  the  agency  in  making  the 
determination. 

DATES:  Comments  must  be  received  on 
or  before  January  22,  2002. 
ADDRESSES:  You  can  mail,  fax,  hand 
deliver,  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  Document  Management 
Facility,  Room  PL-401,  400  Seventh 
Street.  SW..  Washington.  DC  20590- 
0001.  The  fax  number  is  (202)  493- 
2251.  You  can  comment  to  the  Web  site 
(http://dmses.dot.gov/submit).  You  must 
include  the  docket  number  that  appears 
in  the  heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  comments  at  the  al>ove  address  from 
9  a.m.  to  5  p.m..  et..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  review  the  docket  on  the 
Internet  at  http://dms.dot.gov.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard,  or  after  submitting  comments 
electronically,  print  the 
acknowledgment  page. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  J.  Hanley,  Jr.,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-6811.  Federal  Motor  Carrier  Safety 
Administration.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington.  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ANPRM  responds  to  section  4024 
of  the  TEA-21  (Pub.  L.  105-128. 112 
Stat.  107.  at  416),  which  directs  FMCSA 
to  initiate  a  rulemaking  proceeding  on 
whether  or  not  the  FMSCRs  should 
apply  to  all  interstate  school 
transportation  operations  by  local 
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educational  agencies.  The  definition  of 
the  term  "local  educational  agency"  at 
20  U.S.C.  8801(18)  is  applicable  to  Sec. 


4024 

(A)  The  term  "local  educational  agency" 
means  a  public  board  of  education  or  other 
public  authority  legally  constituted  within  a 
State  for  either  administrative  control  or 
direction  of.  or  to  perform  a  service  function 
for,  public  elementary  or  secondary  schools 
in  a  city,  county,  township,  school  district, 
or  other  political  subdivision  of  a  State,  or  for 
such  combination  of  school  districts  or 
counties  as  are  recognized  in  a  State  as  an 
administrative  agency  for  its  public 
elementary  or  secondary  schools. 

(B)  The  term  includes  any  other  public 
institution  or  agency  having  administrative 
control  and  direction  of  a  public  elementary 
or  secondary  school. 

(C)  The  term  includes  an  elementary  or 
secondary  school  funded  by  the  Bureau  of 
Indian  Affairs  but  only  to  the  extent  that  such 
inclusion  makes  such  school  eligible  for 
programs  for  which  specific  eligibility  is  not 
provided  to  such  school  in  another  provision 
of  law  and  such  school  does  not  have  a 
student  population  that  is  smaller  than  the 
student  population  of  the  local  educational 
agency  receiving  assistance  under  this 
chapter  with  the  smallest  student  population, 
except  that  such  school  shall  not  be  subject 
to  the  jurisdiction  of  any  State  educational 
agency  other  than  the  Bureau  of  Indian 
Affairs. 

The  FMCSA  must  determine  whether 
Federal  regulatory  involvement  in 
interstate  school  bus  transportation 
operations  by  local  educational  agencies 
is  necessary  to  enhance  the  safety  of 
those  passengers  and  that  of  the  general 
public.  The  FMCSA  is  also  considering 
whether  the  interstate  transportation 
(other  than  home  to  school  and  school 
to  home)  by  all  governmental 
educational  entities  such  as  public 
universities  should  be  subject  to  the 
FMCSRs. 

At  present,  there  are  two  exceptions 
in  the  FMCSRs  relating  to  school  bus 
operations.  The  first  (49  CFR  390.3(0(1)) 
exempts  all  school  bus  operations, 
whether  by  a  for-hire  carrier  of 
passengers  operating  under  a  contract 
with  the  educational  agency  or  local 
educational  agencies,  that  transport  only 
school  children  and/or  school  personnel 
from  home  to  school  and  from  school  to 
home.  This  exception  originated  from 
section  206(f)  of  the  Motor  Carrier 
Safety  Act  of  1984  (MCSA)  (Pub.  L.  98- 
554.  98  Stat.  2832)  formerly  codified  at 
49  U.S.C.  31136(e)(1)  which  specifically 
directed  the  Secretary  of  Transportation 
(Secretary)  to  waive  application  of  the 
regulations  issued  imder  section  206 
with  respect  to  school  buses,  unless  the 
Secretary  determined  that  making  such 
regulations  applicable  to  school  buses 
was  necessary  for  public  safety  taking 
into  account  all  Federal  and  State  laws 


applicable  to  school  buses.  This 
statutory  language  was  subsequently 
repealed  by  section  4007(c)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  in  1998.  However, 
section  4007(d)  provided  that 
amendments  made  by  4007  shall  not 
apply  to  or  otherwise  affect  a  waiver, 
exemption,  or  pilot  program  in  effect  on 
the  date  of  enactment  of  TEA-21.  In 
1988,  the  agency  indicated  that  the 
transportation  of  school  children  and 
school  personnel  from  home  to  school 
and  back  again  involved  problems 
which  are  common  to  the  States,  and 
which,  in  accordance  with  the  then- 
current  Executive  Order  on  Federalism 
(Executive  Chder  12612),  could  best  be 
left  to  the  individual  States  (see  53  FR 
18043,  May  19, 1988). 

The  second  exception  is  contained  in 
49  CFR  390.3(f)(2),  which  makes 
transportation  by  a  government  entity 
exempt  from  the  FMCSRs.  This 
exemption  also  originated  from  section 
206  of  the  MCSA,  which  specifically 
authorized  the  Secretary  to  waive 
application  of  the  regulations  to  any 
person  or  class  of  persons  if  the 
Secretary  determines  that  such  waiver  is 
not  contrary  to  the  public  interest  and 
is  consistent  with  the  safe  operation  of 
CMVs.  Although  safety  on  the  public 
highways  is  an  area  that  must  not  be 
compromised,  the  FMCSA  has 
historically  exempted  some  segments  of 
transportation.  Transportation  by 
government  entities  has  been  one  such 
segment. 

Currently,  some  pupil  transportation 
for  school-related  purposes  (e.g.,  field 
trips)  may  be  subject  to  the  FMCSRs. 
One  example  is  where  a  private  school 
or  contractor  transports  passengers  in  a 
commercial  motor  vehicle  (CMV)  across 
a  state  line  outside  the  scope  of  home 
to  school  and  school  to  home.  These 
operations  are  subject  to  the  applicable 
provisions  of  49  CFR  parts  350-399  of 
the  FMCSRs. 

At  the  present  time,  most  school  bus 
drivers,  including  those  employed  by 
private  schools,  contractors,  and 
educational  agencies,  are  subject  to  the 
commercial  driver's  license 
requirements  in  49  CFR  part  383  and  the 
drug  and  alcohol  requirements  in  49 
CFR  part  382  because  most  medium  to 
large  school  buses  meet  the  regulatory 
definition  of  a  CMV  (i.e.  designed  to 
transport  16  or  more  passengers, 
including  the  driver).  School  bus  drivers 
are  required  to  hold  a  commercial 
driver's  license,  and  their  employers  are 
required  to  have  a  controlled  substances 
and  alcohol  testing  program  for  the 
drivers. 

Under  this  ANPRM,  the  FMCSA  is 
considering  holding  the  educational 


agencies  to  the  same  standards  that  the 
private  schools  and  contractors  are 
required  to  meet  when  operating  in 
interstate  commerce  in  other  than  home 
to  school  and  school  to  home-type 
operations.  Examples  of  these  standards 
include  qualifications  of  drivers,  hours 
of  service,  and  maintenance  of  vehicles. 
The  primary  goal  of  the  FMCSRs  is  to 
promote  the  safe  operation  of  CMVs. 
The  goal  of  the  FMCSA's  Passenger 
Carrier  Safety  Program  is  to  reduce  bus 
crashes  and  thereby  decrease  fatalities, 
bodily  injuries  and  property  losses. 
School  bus  operations  are  distinguished 
from  other  types  of  passenger 
transportation  operations  because  of 
their  highly  specialized  type  of  service. 
For  the  most  part,  the  operation  of  a 
school  bus  entails  the  transportation  of 
school  children  and/or  school  personnel 
from  home  to  school  and  school  to 
home.  This  type  of  transportation 
generally  involves  the  regularly 
scheduled  operation  of  school  buses 
into  and  through  residential,  rural,  and 
business  areas,  which  collectively 
encompass  a  relatively  small  geographic 
area  within  the  confines  of  a  single 
State.  The  routes  are,  in  most 
circumstances,  predetermined  and  of  a 
"stop  and  go"  nature  during  specific 
morning  and  afternoon  hours.  The  other 
users  of  the  highways  have  generally 
come  to  expect  and  accept  the  "stop  and 
go"  operations  of  school  buses  during 
those  specific  hours  of  operation. 

When  transporting  children,  school 
personnel  and  (sometimes)  parents  on 
other  kinds  of  trips,  school  buses  often 
travel  the  same  highways  "  many  of 
them  high-speed  arteries  "  that  are  used 
by  large  CMVs.  The  speeds  that  are 
maintained  are  considerably  greater 
than  those  attained  in  "stop  and  go" 
pickup  or  drop-off  operations.  The 
actual  time  spent  driving  is  generally 
greater,  as  is  the  possibility  of  fatigue. 

The  FMCSA  is  aware  that  some  local 
jimsdictions  and/or  school  systems 
have  imposed  specific  requirements  on 
drivers  who  transport  school  children. 
The  FMCSA  believes  that  most  States 
have  established  programs  to  review  the 
qualifications  of  school  bus  operators 
and  the  maintenance  of  school  bus 
vehicles  involved  in  home-to-school 
and  school-to-home  movements.  The 
FMCSA  is  interested  in  obtaining 
information  about  the  present  extent  of 
safety  oversight  of  school  bus  operations 
by  local  educational  agencies.  The 
FMCSA  requests  States,  counties,  and 
localities  to  submit  information  about 
their  safety  standards  and  oversight 
programs  to  the  docket.  The  FMCSA  is 
primarily  interested  in  the  safety 
standards  concerning  driver 
qualification,  vehicular  parts  and 


Federal  Regi»ter/Vol.  66.  No.  204 /Monday,  October  22.  2001  / Proposed  Rules 


53375 


accessories,  hours-of-service  controls, 
and  vehicular  inspection,  repair,  and 
maintenance.  Public  comment  on  the 
issues  raised  in  this  ANPRM  will  assist 
the  FMCSA  in  determining  whether  any 
further  regulatory  action  is  required. 

Discussion  of  Government  Crash  Data 

The  FMCSA  has  reviewed  the  current 
data  from  the  National  Highway  Traffic 
Safety  Administration's  Fatal  Analysis 
Reporting  System  (FARS)  and  General 
Estimates  System  (GES)  for  1998  and 
1999.  The  data  is  located  in  the  docket 
for  this  ANPRM.  The  FARS  shows  there 
were  111  school  buses  involved  in  a 
fatal  crash  in  calendar  year  1998.  There 
were  303  school  bus  occupants  on  these 
111  school  buses  and  4  of  these 
occupants  were  killed  .  The  FARS 
shows  there  were  138  school  buses 
involved  in  a  fatal  crash  in  calendar 
year  1999.  There  were  469  school  bus 
occupants  on  these  138  school  buses 
and  8  of  these  occupants  were  killed.  As 
the  name  implies,  the  GES  contains  only 
estimates  for  the  number  of  injuries 
resulting  fit)m  school  bus  crashes.  The 
GES  indicates  15,000  estimated  injuries 
resulting  from  school  bus  crashes  in 
1999.  The  FARS  and  the  GES  do  not 
provide  a  means  to  separate  crash 
statistics  for  interstate  school  bus 
transportation  or  for  school  buses 
operated  by  local  educational  agencies. 
The  FMCSA  strongly  encourages  the 
submission  of  crash  data  and 
information  involving  interstate  school 
bus  transportation  by  local  educational 
agencies  to  the  docket. 

Request  for  Conunents 

The  purpose  of  this  ANPRM  is  to 
gather  information,  data,  and 
recommendations  from  a  broad 
spectrum  of  commenters  to  assist  the 
FMCSA  in  evaluating  the  potential 
safety  benefits  and  the  potential  costs  of 
making  the  FMCSRs  applicable  to 
interstate  school  bus  transportation  by 
local  educational  agencies.  The  FMCSA 
requests  views  and  supporting 
information  about  whether  only  certain, 
but  not  all,  parts  of  the  FMCSRs  should 
apply  to  interstate  school  bus 
transportation  by  local  educational 
agencies.  For  example,  a  commenter 
might  assert  that  the  hours-of-service 
limitations  contained  in  49  CFR  part 
395  should  apply  to  the  interstate 
school  bus  drivers  of  local  educational 
agencies,  but  that  the  driving  rules  in  49 
CFR  part  392  should  not  because 
adequate  local  traffic  safety  laws  already 
exist.  The  FMCSA  requests  all 
commenters  to  support  their  positions 
with  data  and  factual  information. 

Commenters  may  include  in  their 
comments  to  the  docket  discussions  of 


any  other  issues  that  they  believe  are 
relevant  to  this  rulemaking.  In  addition, 
the  FMCSA  encourages  all  interested 
parties  to  respond  to  the  specific 
questions  posed  below: 

1 .  How  many  local  educational 
agencies  that  operate  school  buses 
would  be  impacted  if  the  FMCSRs 
applied  to  their  interstate  school  bus 
transportation  (but  not  home-to-school 
or  school-to-home)  operations,  e.g., 
interstate  class  trips?  How  many  school 
buses  and  drivers  working  for  local 
educational  agencies  are  involved  in  the 
interstate  transportation?  (These 
questions  assume  that  the  public  school 
students  are  not  bused  across  State  lines 
in  the  course  of  home-to-school  or 
school-to-home  transportation.  It  is 
possible,  however,  that  school  districts 
in  rural  areas  of  adjacent  States  may 
have  reciprocal  agreements  to  accept 
each  other's  students  where  the  closest 
in-State  school  is  much  farther  away 
than  a  school  just  across  the  State  line. 
If  so,  we  would  like  to  know  where  this 
occurs  and  how  many  students,  drivers 
and  buses  are  involved.) 

2.  What  requirements  of  the  FMCSRs 
are  not  addressed  by  State  or  local 
school  bus  safety  standards?  For 
example,  to  what  extent  flo  local 
educational  agencies  require  their 
interstate  school  bus  drivers  to  undergo 
periodic  physical  examinations?  Is  there 
a  systematic  inspection,  repair  and 
maintenance  program  in  place  for 
school  buses? 

3.  Are  there  limits  to  the  number  of 
hours  that  a  driver  may  operate  a  school 
bus  during  school-related  activities  (e.g., 
field  trips,  etc.)?  Are  there  any 
limitations  on  on-duty  time  by  local 
educational  agencies? 

4.  What  would  be  the  incremental 
cost  (if  any)  for  local  educational 
agencies  of  complying  with  the  FMCSRs 
for  interstate  trips,  over  and  above  the 
safety  program  and  regulatory 
compliance  costs  that  are  already 
expended?  Keep  in  mind  that  the 
FMCSRs  include  driver  qualifications, 
medical  qualifications,  hours-of-service 
limits,  and  vehicle  requirements 
(including  inspection,  repair,  and 
maintenance  provisions).  Please 
describe  the  nature  and  extent  of  the 
impact  upon  operations  and  procedures. 

5.  What  are  tne  potential  safety 
l>enefits  of  applying  all  or  selected 
FMCSRs  to  interstate  school  bus 
transportation  by  educational  agencies? 
Please  provide  data  and  information  to 
support  your  position. 

6.  Should  the  FMCSA  reqmre  that 
States  receiving  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  funds 
adopt  State  laws  and  regulations  that  are 
compatible  with  the  FMCSRs  for 


intrastate  school  bus  transportation  by 
educational  agencies? 

7.  If  the  States  adopt  safety  standards 
that  are  equivalent  to  the  FMCSRs  for 
interstate  school  bus  transportation  by 
local  educational  agencies,  how  would 
they  enforce  them?  Would  more 
personnel  be  required?  Please  provide 
cost  estimates  if  available. 

8.  Should  the  FMCSRs  be  applied 
imiformly  for  all  providers  of 
transportation  whether  they  are  local 
educational  agencies,  private  schools,  or 
contractors? 

9.  Should  the  FMCSRs  be  made 
applicable  to  all  educational  institutions 
beyond  the  secondary  level  that 
transport  students  to  after-school  type 
activities? 

10.  Should  the  FMCSA  apply  the 
FMCSRs  to  all  interstate  transportation 
of  school  children,  even  school-to-home 
and  home-to-school?  (see  Question  1) 

Rulemaking  Analyses  and  Notices 

We  will  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  due  date  indicated 
above.  We  will  file  comments  received 
after  the  comment  closing  date  in  the 
docket  and  will  consider  them  to  the 
extent  possible. 

ExecutiTe  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  ANPRM  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Regulatory  Flexibility  Act 

Due  to  the  preliminary  nature  of  this 
document  and  the  lack  of  necessary 
information  on  costs,  the  FMCSA  is 
imable  at  this  time  to  evaluate  the 
effects  of  the  potential  regulatory 
changes  on  small  entities.  Based  on  the 
information  received  in  response  to  the 
ANPRM,  the  FMCSA  intends,  in 
compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  to 
carefully  consider  the  economic  impact 
of  these  potential  changes  on  small 
entities.  The  FMCSA  solicits  comments, 
information,  and  data  on  these  potential 
impacts. 

Unfunded  Mandates  Reform  Act 

The  FMCSA  will  analyze  any 
proposed  rule  to  determine  whether  it 
would  result  in  the  expenditure  by 
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State,  local,  and  tribal  govemments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  milUon  or  more  in  any  one  year  (2 
U.S.C.  1531  et  seq.). 

ExecutiTc  Order  13045  (Protection  of 
Children)  I 

This  publication  is  not  a  covered 
regulatory  action  imder  Executive  Order 
13045  because  it  would  not  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety  of  State,  local,  or  tribal 
governments  or  communities. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  publication  will  not  affect  the 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Executive  Order  13132  (Federalism) 

This  action  will  be  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  dated  August  4, 1999,  to 
determine  if  this  action  has  federalism 
implications.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation. 

Executive  Order  12372 
(Inter^vemmental  Review 

The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program.  Catalog  of 
Federal  Domestic  Assistance  Program 
Niunber  20.217.  Motor  Carrier  Safety. 

Paperwork  Reduction  Act 

This  action,  if  taken  beyond  the 
ANPRM  stage,  could  have  an  impact  on 
existing  collection  of  information 
requirements  for  the  purposes  of  the 
Paperwork  Reduction  Act  of  1995  (49 
U.S.C.  3501-3520).  Office  of 
Management  and  Budget  (OMB)  reviews 
and  approvals  would  be  required  if 
regulatory  changes  were  proposed  and 
promulgated.  { 

National  Environmental  Policy  Act 

The  FMCSA  is  a  new  administration 
within  the  Department  of 
Transportation  (DOT).  We  are  striving  to 
meet  all  of  the  statutory  and  executive 
branch  requirements  on  rulemaking. 
The  FMCSA  is  currently  developing  an 
agency  order  that  will  comply  with  all 
statutory  and  regulatory  policies  under 
the  National  Envirormiental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.).  We 


expect  the  draft  FMCSA  Order  to  appear 
in  the  Federal  Register  for  public 
comment  in  the  near  future.  The 
framework  of  the  FMCSA  Order  will  be 
consistent  with  and  reflect  the 
procedures  for  considering 
environmental  impacts  under  DOT 
Order  5610.1C.  Due  to  the  preliminary 
nature  of  this  document  and  the  lack  of 
necessary  information,  the  FMCSA  is 
unable  to  evaluate  the  effects  of  the 
potential  regulatory  changes  on  the 
environment  at  this  time. 

Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revoked  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  E.O.  13175 
requires  the  DOT  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  At  this  time,  we  are  only 
soliciting  data  to  develop  a  rulemaking. 
Due  to  the  preliminary  natiire  of  this 
document  and  the  lack  of  necessary 
information,  the  FMCSA  is  unable  to 
evaluate  the  effects  of  the  potential 
regulatory  changes  on  Indian  Tribal 
Governments. 

Issued  on:  October  16.  2001. 
Brian  M.  McLaughlin. 
Associate  Administrator.' Policy  and  Program 
Development. 

(FR  Doc.  01-26562  Filed  10-19-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-199»-5572;  Notice  2] 

RIN2127-AG51 

Federal  Motor  Vehicle  Safaty 
Standards;  Roof  Crush  Resistance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACtlON:  Request  for  comments. 


SUMMARY:  This  notice  is  a  request  for 
comments  to  assist  NHTSA  in 
upgrading  the  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  216, 
"Roof  Crush  Resistance,"  to  reduce 


injuries  and  fatalities  in  passenger  cars, 
pickup  trucks,  vans  and  multipurpose 
passenger  vehicles  resulting  from  roof 
intrusion  during  rollover  crashes.  It  asks 
the  public  for  its  views  and  comments 
on  what  changes,  if  any,  are  needed  to 
the  roof  crush  resistance  standard. 
NHTSA  will  consider  all  such 
comments  in  deciding  what  regulatory 
changes,  if  any,  may  be  appropriate  for 
upgrading  the  standard.  Concerns 
presented  in  a  petition  for  rulemaking 
from  the  law  firm  R.  Ben  Hogan.  Smith 
and  Alspaugh  requesting  that  dynamic 
testing  be  used  to  validate  the  strength 
of  veWcle  roof  structures,  instead  of  the 
current  quasi-static  procedure,  are  also 
addressed  in  this  notice. 
DATES:  Comments  on  this  notice  miist  be 
received  no  later  than  December  6, 
2001. 

addresses:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
(DMS)  website  at  http://dms.dot.gov. 
Click  on  "Help  &  Information"  or 
"Help/Info"  to  view  instructions  for 
filing  your  comments  electronically. 
Regardless  of  how  you  submit  your 
comments,  you  should  mention  the 
docket  nimiber  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW.,  Washington. 
DC,  20590:  For  technical  and  policy 
issues:  Mr.  Maurice  Hicks,  Office  of 
Crashworthiness  Standards,  NPS-11. 
telephone  (202)  366-6345.  facsimile 
(202)  366-4329.  electronic  mail:  ' 
maurice.hicks®ditsa.dot.gov  For  legal 
issues:  Ms.  Nancy  Bell,  Office  of  the 
Chief  Counsel  (202-366-2992). 
facsimile  (202)  366-3820,  electronic 
mail:  nancy.bell@nhtsa.dot.gov 
SUPPI^MENTARY  INFORMATION:  You  may 
read  the  materials  placed  in  the  docket 
for  this  notice  (e.g.,  the  comments 
submitted  in  response  to  this  notice  by 
other  interested  persons)  by  going  to  the 
DMS  at  the  street  address  given  above 
under  ADDRESSES.  The  hours  of  the  DMS 
are  indicated  above  in  the  same 
location. 

You  may  also  read  the  materials  on 
the  Internet.  To  do  so,  take  the  following 
steps: 

(1)  Go  to  the  Web  page  of  the 
-    Department  of  Transportation  DMS 

(http://dms.dotgov/). 

(2)  On  that  page,  dick  on  "search" 
near  the  top  of  the  page  or  scroll  down 
to  the  words  "Search  the  DMS  Web" 
and  click  on  them. 
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(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  scroU  down  to 
"Docket  Niunber"  and  type  in  the  four- 
digit  docket  number  shown  in  the  title 
at  the  beginning  of  this  notice.  Alter 
typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page  ("Docket 
Summary  Information"),  which  contains 
docket  summary  information  for  the 
materials  in  the  docket  you  selected, 
scroll  down  to  "search  residts"  and 
click  on  the  desired  materials.  You  may 
download  the  materials. 

Table  of  Contents 

I.  Background 

A.  Current  Requirements 

B.  Safety  Problem 

C.  Evaluation  of  Roof  Crush  Testing 

D.  Previous  Agency  Roof  Crush 
Rulemaking 

II.  Agency  Roof  Crush  Research 

A.  Vehicle  Testing 

B.  Analytical  Research 
ni.  Discussion  of  Issues 

A.  Current  Test  Procedure 

B.  Alternative  Dynamic  Tests 

C.  Limiting  Headroom  Reduction 
IV.  Submission  of  Comments 

I.  Background 

A.  Current  Requirements 

In  the  early  1970's,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  was  responsible  for  the  United 
States  becoming  Uie  first  country  in  the 
world  to  address  deaths  and  serious 
injures  associated  with  vehicle  roof 


crush.  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  216.  "Roof  Crush 
Resistance,"  became  effective  on 
September  1, 1973.  This  standard 
established  strength  requirements  for 
the  roof  structure  over  the  front 
occupants  of  passenger  cars  with  a  gross 
vehicle  weight  rating  (GVWR)  of  6,000 
poimds  or  less.  The  purpose  of  the 
standard  is  to  reduce  deaths  and  injuries 
due  to  crushing  of  the  roof  into  the 
passenger  compartment  area  in  rollover 
crashes.  Since  1973,  Canada  and  Saudi 
Arabia  have  adopted  roof  crush 
standards  that  have  the  same 
requirements  as  Standard  No.  216.  We 
are  not  aware  that  any  other  country  has 
adoj-'ed  a  roof  crush  standard,  and 
know  that  both  Europe  and  Japan  do  not 
have  any  such  requirements. 

Since  inception,  the  roof  crush 
standard  has  been  amended,  extending 
its  requirements  to  passenger  cars, 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
2722  kilograms  (6,000  pounds)  or  less 
(55  FR  15510,  April  17,  1991).  The 
standard  was  also  amended  to  modify 
the  test  device  placement  procedure  to 
acconunodate  vehicles  with  raised  and 
highly  sloped  (aerodynamic)  roof 
structures  (64  FR  22567,  April  27, 1999). 

The  test  procedure  currently  used  to 
evaluate  compliance  with  the  standard 
involves  securing  a  vehicle  on  a  rigid 
horizontal  surface,  placing  a  flat  steel 
rectangular  plate  on  the  vehicle's  roof, 
and  using  the  plate  to  apply  1.5  times 


the  unloaded  weight  of  the  vehicle  (up 
to  a  maximum  of  22,240  N.  or  5,000 
pounds,  for  passenger  cars)  onto  the  roof 
structure.  During  the  test,  the  plate  is 
angled  and  positioned  to  simulate 
vehicle-to-ground  contact  on  the  roof 
over  the  front  seat  area. '  To  achieve  this 
contact,  the  plate  is  tilted  forward  at  a 
5-degree  angle,  along  its  longitudinal 
axis,  and  tilted  outward  at  a  25-degrBe 
angle,  along  its  lateral  axis,  so  that  the 
plate's  outboard  side  is  lower  than  its 
inboard  side.  The  test  plate's  edges  are 
also  positioned  with  respect  to  fixed 
locations  on  the  vehicle's  roof, 
depending  upon  the  roof  slope,  to 
ensure  that  the  plate  stresses  the  roof 
over  the  front  seat  area.  Compliance  » 
with  the  standard  is  achieved  if  the 
vehicle's  roof  prevents  the  test  plate 
from  moving  downward  more  than  127 
mm  (5  inches). 

B.  Safety  Problem 

Roof  intrusion  and  roof  contact  injury 
are  common  factors  in  rollovers.  Based 
upon  crash  data  in  NHTSA  s  National 
Automotive  Sampling  System  (NASS) 
for  1995-1999.  rollover  crashes  are  the 
most  dangerous  collision  type  for  light 
duty  vehicles,  measured  by  the  ratios  of 
fetal  and  serious  injuries  to  the  number 
of  occupants  involved  in  towaway 
crashes.  Table  1  shows  the  ratios  and 
the  number  of  fatalities  and  serious 
injuries  in  light  duty  vehicle  towaway 
crashes  by  crash  type. 


Table  1.— Annual  Average  Number  of  Fatal  and  Serious  Occupant  Injuries  in  Towaway  Crashes  by  Crash 

Type  in  the  1995-1999  NASS  and  PARS  Crash  Databases* 


Crastitype 

Total  occu- 
pants 

Fatalities 

Fatalities  per 

total  onni- 

pants 

Fatal  and  seri- 
ous iniunes 

Iniunes  per 
total  occu- 
pants 

418,371 
2,921.864 
1.359.538 

467,559 

36,978 

5,204,309 

10.149 

12.384 

8.169 

1,023 

432 

32,157 

0.0243 
0.0042 
0.0060 
0.0022 
0.0117 
0.0062 

27.057 

62.536 

33.610 

2.701 

.560 

126.484 

0.0647 
0.0214 
0.0247 
0.0058 
0.0157 
0.0243 

Frontal 

Side 

Rear  

Ottier 

Totals 

'Adjusted  for  unknowns 

From  NASS.  it  is  estimated  that  an 
annual  average  of  253,000  light  vehicle 
rollovers  resulted  in  towaway  crashes. 
Eighty-one  percent  (205.000)  of  these 
rollovers  are  in  single-vehicle  crashes, 
and  87  percent  (178.000)  occurred  after 
the  vehicle  left  the  roadway.  According 
to  the  1999  Fatality  Analysis  Reporting 
System  (FARS),  10,149  people  were 
killed  in  light  vehicle  rollovers.  This 
includes  8,345  occupants  who  were 
killed  in  single-vehicle  rollovers.  Eighty 


percent  of  these  people  were 
unrestrained  and  64  percent  were 
ejected  (including  53  percent  who  were 
completely  ejected).  FARS  shows  that 
55  percent  of  light  vehicle  occupant 
fetalities  in  sin^e-vehicle  crashes 
involved  rollover.  The  proportion 
differs  greatly  by  vehicle  type:  46 
percent  of  passenger  car  occupant 
fetalities  in  single-vehicle  crashes 
involved  rollover,  compared  to  63 
percent  for  pickup  trucxs,  60  percent  for 


vans,  and  78  percent  for  multipurpose 
passenger  vehicles.  The  higher 
proportion  for  pickup,  vans,  and  sports 
utility  vehicles  may  be  attributed  to 
their  higher  center  of  gravity  compared 
to  passenger  cars. 

The  FARS  and  NASS  data  were 
further  analyzed  to  determine  the 
various  causes  and  distribution  of 
rollover  injury.  NASS  data  from  1986- 
1999  were  used  in  the  analysis,  and  thus 
provide  slightly  different  estimates  of 


'  Tha  roof  ovor  th«  front  Mat  aiM  mauu  tha 
paction  of  tha  nxrf,  including  windshield  trim. 


forward  of  a  tnnavaraa  plana  pasaing  through  a 
point  162  mm  raarward  of  the  seating  reference 


point  of  the  raannoat  front  outboard  taating 
poaition. 
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rollover  serious  injury  from  those 
presented  in  Table  1.  The  NASS  data 
were  adjusted  and  prorated  to  account 
for  unknown  data  relating  to  ejection, 
roof  intrusion,  roof  contact  injury,  and 
belt  use.  Fatality  estimates  from  the 
NASS  sample  were  adjusted  to  agree 
with  the  10,149  rollover  fatalities  in  the 
1999  PARS.  As  shown  in  Figure  1,  this 
analysis  resulted  in  an  estimate  of 
16,227  seriously  injured  occupants  in 
light  vehicle  rollover,  where  serious 


injury  was  defined  as  an  Abbreviated 
hijury  Scale  (AIS)  ^  rating  of  at  least  3. 
An  estimated  26,376  vehicle  occupants 
sustain  serious  or  fatal  injury  due  to 
rollover  aimually.  Over  half  of  these  are 
ejected,  and  about  13,000  are  occupants 


2  The  Abbreviated  Injury  Scale  is  a  method  of 
classifying  injuries.  It  is  a  six  level  scale,  with 
higher  levels  associated  with  more  serious  injury. 
AIS  1  is  assigned  to  minor  injuries;  AIS  3  injuries 
include  serious  lacerations,  breaks,  and 
concussions;  AIS  6  represents  currently  untreatable. 
fatal  injuries. 


who  remain  in  the  vehicle.  In  7,460 
cases,  at  least  one  injtiry  was  due  to  roof 
contact,  and  roof  intrusion  was  present 
for  6,934  (93%)  of  those.  Over  half 
(3,734)  of  those  sustaining  injury  with 
the  occurrence  of  roof  intrusion  were 
belted.  Thus,  roof  crush  intrusion  is 
estimated  to  occur,  and  potentially 
contribute  to  serious  or  fatal  occupant 
injury,  in  about  26%  (6,934/26,376)  of 
the  rollover  crashes. 
BHXINO  COOE  4aio-a8-p 
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Figure  1-1988  through  1999  Rollover  Injury  Causation  Distribution:  Annual  Estimates 


Seriously  Injured 

(AIS  3-5)  Survivors  in 

Light  Vehicle  Rollover 

Crashes 

16,227 


Fatally  Injured 

Occupants  in  Light 

Vehicle  Rollover 

Crashes 

10,149 


All  Seriously  Injured 

Occupants  (AIS  3-t-) 

in  Light  Vehicle 

Rollover  Crashes 

26,376 


Ejected  Seriously 

Injured  Occupants 

in  Light  Vehicle 

Rollover  Crashes 

13,374 


Unejected  Seriously 

Injured  Occupants 

in  Light  Vehicle 

Rollover  Crashes 

13,002 


At  Least  One  Injury 

from  Roof  Contact 

7,460 


No  Roof  Contact  Injury 
5.542 


Roof  Intrusion  was 

present 

6.934 


Roof  Intrusion  was  not 

present 

526 


Belted  using  Lap, 

Shoulder  or  Both 

3.723 


Unrestrained 
3.211 


BILLINO  COOE  4B10-S9-C 
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A  study  by  Partyka  ^  examining  light 
duty  vehicle  crashes  that  required 
towing  found  that  roof  intrusion  occurs 
in  approximately  10  percent  of  all 
crashes.  The  study  showed  that  eighty 
percent  of  rollover  crashes,  with  two  or 
more  vehicle  quarter  turn  rolls,  involved 
vertical  roof  intrusion  (which  included 
the  roof  top.  roof  side  rails  and  front/ 
rear  headers).  It  is  noted  that  the  first 
quarter  turn  occurs  when  the  vehicle 
flips  from  the  upright  position  (wheels 
on  the  roadway)  to  either  side  of  the 
vehicle,  and  the  second  quarter  tunf 
occurs  when  the  vehicle  flips  from  its 
side  to  the  roof  that  is  in  contact  with 
the  roadway/ground.  Other  meaningful 
findings  from  the  study  showed  that 
vertical  roof  intrusion  was  present  in  a 
larger  percentage  of  pickups  (12.9%) 
and  sport  utility  vehicles  (13,7%)  than 
in  passenger  cars  (6.3%)  in  towaway 
crashes. 

Observing  only  drivers  in  rollover 
crashes  with  vertical  roof  intrusion,  the 
study  concluded  that  15  pCTcent  of 
drivers  are  injured  by  roof  intrusion.  It 
was  also  found  that  the  roof  itself  was 
the  most  frequently  reported  source  of 
roof  injury  and  the  head  was  the  body 
part  most  frequently  injured  by  these 
contacts.  FurOier,  89  percent  of  roof- 
injiired  drivers  received  their  most 
serious  injuries  from  the  roof. 

According  to  NASS.  roof  contact  and 
the  severity  of  rollover  injiiry  is  greatly 
influenced  by  belt  usage.  Eighty-nine 
percent  of  unbelted  ejected  occupants 
receive  their  most  severe  injury  from 
ejection  (based  on  NASS  annual 
averages  from  1988-1997). 
Consequently,  preventing  ejection  is  the 
most  important  means  for  reducing 
injury  to  unbelted  occupants.  Roof 
crush  intrusion  is  an  additional  injury 
source  for  unbelted  occupants,  although 
generally  only  a  minor  contributor.  Roof 
intrusion  is  present  in  the  majority  of 
cases,  but  is  only  the  leading  cause  of 
injury  in  less  than  10  percent  of 
unbelted  rollover  cases. 

Partyka's  study  found  that  eliminating 
injuries  caused  by  roof  intrusion  might 
not  reduce  overall  injury  severity  of 
non-ejected  unbelted  occupants.  It 
showed  that  severe  injuries  received  by 
unbelted  rollover  occupants  are  more 
frequently  caused  by  ejection  or  vehicle 
interior  components  rather  than  from 
the  roof  structure.  Thus,  unbelted 
occupants  will  gain  little,  if  any,  safety 
benefit  irom  changes  to  the  roof  crush 
standard.  By  contrast,  belted  rollover 
occupants  usually  receive  their  most 


'Partyka.  Susan  C.  "Roof  Intrusion  and 
Occupant  Injury  in  Light  Passenger  Vehicle 
Towaway  Crashes."  NHTSA  Docket  No.  88-0&-CR. 
1992. 


severe  injury  by  contacting  the  roof 
structure. 

The  methods  for  preventing  roof 
contact,  by  limiting  the  occupant's 
movement  or  by  limiting  roof  intrusion 
(through  improved  roof  strength  or  roof 
reinforcements),  and  the  predicted 
benefits  (lives  saved  and  injuries 
prevented),  have  been  debated  for  many 
years.  There  are  a  number  of  possible 
factors  that  influence  the  type  of 
outcomes  and  the  severity  of  injury  for 
belted  occupants  in  rollover  crashes. 
These  factors  include  the  occupant's 
initial  position  and  motion  while  in  the 
rollover  event,  seatbelt  tension  or/slack, 
the  deformation  and  velocity  of 
intruding  vehicle  components  (i.e.,  the 
roof,  side  rails  and  A/B-pillars),  and 
severity  of  the  crash.  Additionally,  most 
crash  databases,  including  the  NASS 
Crashworthiness  Database  System 
(CDS),  do  not  provide  sufficient 
information  to  separate  and  identify  the 
contribution  of  each  of  these  and  other 
factors.  For  example,  most  crash 
databases  only  record  whether  seat  belts 
are  worn,  not  whether  they  were  worn 
properly.  In  addition,  belt  slack  and  any 
subsequent  vertical  excursion  of  the 
occupant  caimot  be  determined.  Of 
particular  interest  is  the  timing  of 
occupant  to  roof  contact  and  any  roof 
intrusion  that  may  occur.  Crash 
investigations  caimot  distinguish 
between  occupant  travel  off  the  seat 
towards  the  roof,  and  head  to  roof 
contact  from  roof  intrusion. 

In  sununary,  imbelted  occupants  in 
rollover  crashes  are  primarily  injured  by 
ejection  from  the  vehicle,  which  is  fatal 
in  about  half  the  cases.  Belted  occupants 
in  rollover  crashes  are  primarily  injured 
by  roof  contact  and  by  contacts  with 
other  components  within  the  vehicle's 
interior.  Roof  contact  for  belted 
occupants  in  rollover  crashes  is  usually 
non-fatal,  but  the  severity  of  the  injury 
is  only  directly  related  to  the  level  of 
roof  intrusion  in  severe  cases  of 
intrusion.  In  less  severe  cases,  the 
severity  of  injury  is  related  to  other 
vehicle  and  occupant  factors.  A 
discussion  of  the  relationship  between 
these  factors  and  injury  severity  is 
presented  in  the  following  section. 

C.  Evaluation  of  Roof  Crush  Testing 

In  November  1989,  NHSTA  published 
an  Evaluation  Report  concerning 
FMVSS  No.  206,  Door  Locks  and  Door 
RetenUon  Components  (49  CFR  571.206) 
and  FMVSS  No.  216.*  This  report 
specifically  evaluated  the  safety 
effectiveness  and  benefits  of 


improvements  to  door  locks  and  roof 
structiues  in  passenger  cars.^ 

The  objectives  of  the  evaluation  were 
to  determine  if  there  were  actual 
benefits  (lives  saved,  injuries  prevented, 
damage  avoided  and  costs  of  safety 
equipment  installed  in  production 
vehicles)  in  connection  with  FMVSS 
Nos.  206  and  216  for  passenger  car 
occupants.  More  specifically,  the 
evaluation  examined  these  standards  in 
the  context  of  the  overall  trend  in 
fatality  risk  of  unbelted  occupants  of 
passenger  cars  of  model  years  1963-82 
in  rollover  crashes.  However,  because 
FMVSS  Nos.  206  and  216  were  not  the 
only  vehicle  factors  which  affected 
fatality  risk  in  rollover  crashes  during 
the  1963-82  periods,  a  major  task  of  the 
evaluation  was  to  study  the  overall 
fatality  trend  and  identify  what  changes 
were  due  to  improved  door  locks  and 
roof  crush  strength,  as  opposed  to  other 
vehicle  factors. 

Based  on  examinations  of  rollover 
trends  as  well  as  more  detailed  analyses 
of  vehicle  changes  in  the  fleet,  the 
principal  rollover  findings  and 
conclusions  of  the  analysis  were  as 
follows: 

(1)  By  influencing  changes  during  the 
1970's  in  vehicle  design  (true  hardtops 
were  restyled  as  pillared  hardtops  or 
sedans),  the  implementation  of  the 
standard  saved  an  estimated  110  lives 
per  year  for  vehicles  manufactxired  from 
1963-1982. 

(2)  True  hardtops  have  approximately 
15  percent  higher  risk  of  a  non-ejection 
fatality  in  a  rollover  crash  than  pillared 
cars  of  the  same  size  and  exposure 
pattern. 

(3)  Narrower,  lighter,  shorter  cars 
have  higher  rollover  rates  than  wide, 
heavy,  long  ones  imder  the  same  crash 
conditions.  During  1970-82,  as  the 
market  shifted  from  large  domestic  cars 
to  downsized,  subcompact  or  imported 
cars,  the  fleet  became  more  rollover 
prone.  That  may  have  been  partly  offset 
by  increases  in  the  track  width  of  some 
imported  cars  after  1977.  The  net  effect 
of  all  car  changes  since  1970  is  an 
increase  of  approximately  1340  rollover 
fatalities  per  year. 

(4)  The  fatality  or  injury  rate  per  100 
rollover  crashes  is  not  a  valid  measure 
of  crashworthiness  in  comparisons  of 
cars  of  different  sizes.  Cars  that  tend  to 
roll  over  easily  (small,  narrow  cars)  do 
so  in  crashes  of  intrinsically  low 
severity.  These  rollovers  have  low 
injury  rates.  Larger  cars  would  not  roll 
over  at  all  in  those  circumstances.  When 


*  Charles  ).  Kahane,  PhD.  January  1989.  DOT  HS 
807  489. 


^The  report  was  developed  in  response  to 
Executive  Order  12291.  which  provided  fbi 
Government-wide  review  of  existing  major  Federal 
regulations. 
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larger  cars  do  roll  over,  it  is  typically  in 
more  severe  crashes,  which  are  more 
likely  to  result  in  injuries.  Hence,  the 
fatality  rate  per  100  rollover  crashes 
may  well  be  lower  for  small  cars,  even 
if  they  are  less  crashworthy,  simply 
because  they  are  more  likely  to 
experience  a  rollover  crash. 

The  Kahane  study  has  not  been 
updated  to  examine  the  post-1982  fleet, 
particularly  as  it  has  shifted  to  a  greater 
percentage  of  light  trucks,  vans,  and 
sport  utility  vehicles.  Consequently,  the 
effectiveness  of  the  changes  made  to 
FMVSS  No.  216  in  1991,  extending  the 
requirements  to  pickup  trucks  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  6.000  poimds  or  less,  has  not 
been  assessed. 

Various  researchers  ^^  have  found  that 
comparing  the  results  from  FMVSS  No. 
216's  compliance  testing  directly  to  the 
severity  of  injury  in  rollover  crashes 
involving  occupants  with  roof  contact 
injuries  only  had  meaningful 
relationships  after  intrusion  reached 
extensive  levels.  Other  researchers 
support  this  conclusion.  An  analysis  by 
Friedman  ^  on  rollover  crash  data  from 
the  1982-1983  NASS  data  files  showed 
that  the  injury  risk  in  rollover  accidents 
increased  dramatically  only  when 
intrusion  in  the  proximity  of  the 
occupant  exceeds  a  Collision 
Deformation  Classification  (CDC)  * 
extent  of  3.  A  CDC  value  of  3  usually 
denotes  vertical  deformation  about  half 
the  distance  from  the  roof  to  the  bottom 
of  the  side  door  window.  Digges  and 
Klisch  ^  found  similar  findings  when 
examining  161  rollover  cases  ftt)m  the 
1988-1989  NASS  data.  It  was  noted  that 
when  CDC  extent  values  approached  4 
or  5  (5  denotes  the  location  of  the 
bottom  of  the  side  door  window),  5 
percent  of  non-ejected  occupants  were 
fatalities  and  intrusion  was 
approximately  12  to  15  inches  (for  the 
studied  vehicles);  however,  when  the 
CDC  extent  values  were  below  the  top 
of  the  side  door  window,  at  CDC  6  or 
7,  20  percent  of  the  occupants  received 
fatal  injuries. 
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*Moffatt  Edward  A.  and  Padraanaban,  Jeya.  "The 
Relationship  Between  Vehicle  Roof  Strength  and 
Occupant  Injury  in  Rollover  Crash  data."  39th 
Annual  Proceedings:  AAAM,  Oct  1995. 

'  Friedman.  Donald  and  Keith  D.  Friedman,  "Roof 
Collapse  and  the  Risk  of  Severe  Head  and  Neck 
Injury."  Paper  No.  91-S6-0-11.  13th  Experimental 
Safety  Vehicle  Conference,  Paris.  France,  1991. 

•The  Collision  Deformation  Classification  {CDC), 
defined  in  SAE  )224,  is  a  means  of  classifying  the 
extent  of  vehicle  deformation  caused  by  vehicle 
accidents  on  the  highway  by  direction,  size  of  the 
area  and  extent  of  the  damage. 

«  Digges.  Kennerly  and  Steven  Klisch. 
"Crashworthiness  Effectiveness  in  Rollover 
Crashes,"  Final  Report.  Task  II  (DTRS-57-90-C- 
00092).  Washington.  DC.  1992. 


However,  these  findings  became 
confounded  by  other  limitations 
existing  vkithin  the  data  investigations. 
In  particular,  researchers  acknowledged 
that  both  the  severity  of  the  roof  crush 
and  the  severity  of  injury  were  possibly 
related  to  the  severity  of  the  crash. 
Partyka  '  concluded  that  there  are  two 
important  limitations  with  the  results  of 
most  data  analysis.  First,  most 
investigators  did  not  attempt  to 
determine  whether  intrusion  increased 
the  frequency  or  the  severity  of  injury, 
that  is,  whether  the  roof  intrusion  is 
something  more  than  merely  a  reflection 
of  crash  severity.  If  it  is  merely  a 
reflection  of  crash  severity,  one 
generally  expects  higher  severity 
injuries  in  higher  severity  crashes.  It 
should  be  noted  that  there  is  no  widely 
accepted  measure  of  crash  severity  in 
rollover  crashes.  A  measure  of  crash 
severity  would  allow  fair  comparison  of 
injury  rates  in  similar  crash  exposures 
of  occupants  with  and  without  roof 
intrusion. 

Second,  occupant  contacts  with 
vehicle  interior  components  are 
reported  only  if  they  cause  injury. 
Therefore,  it  is  not  possible  to  estimate 
how  often  occupants  contact  intruding 
surfaces  vnthout  injury  when  estimating 
injury  rates  for  these  contacts  or 
comparing  them  to  rates  for  non- 
intruding  surfaces.  On  the  other  hand, 
occupant  contact  with  interior  vehicle 
components  can  produce  injury  even 
when  there  is  no  intrusion,  and 
preventing  roof  intrusion  may  not 
always  prevent  injury  from  contact. 
Thus,  it  is  important  to  determine  if  roof 
crush  and  injury  are  both  associated 
with  impact  severity. 

In  an  attempt  to  determine  the 
relationship  between  limiting  roof 
intrusion,  by  rollcaged/reinforced  roofs, 
and  injury  severity  measured  using 
unbelted  Hybrid  III  anthropomorphic 
test  dummies,  Orlowski,  et  al.,'° 
conducted  full  vehicle  dolly  rollover 
tests  (as  defined  in  FMVSS  No.  208, 
"Frontal  Occupant  Protection") 
measuring  dummy  movement  and  head 
and  neck  loads  with  intrusion.  They 
concluded  that  roof  strength  was  not  an 
important  factor  in  the  mechanics  of 
head/neck  injuries  in  rollover  collisions 
for  unbelted  occupants.  There  were  no 
significant  differences  in  dummy 
kinematics  or  any  reduction  in  head 
injury  severity  resulting  for  roof 
reinforcements. 


Ill  1990,  Orlowski,  et  al,"  conducted 
similar  research  using  lap/shoulder 
belted  Hybrid  III  dummies  in  dynamic 
dolly  rollover  tests  and  inverted  vehicle 
drop  tests.  This  research  was  conducted 
to  evaluate  the  relationship  between 
roof  strength  and  injurv'  severity  when 
restraints  are  used.  Comparisons  were 
made  on  the  basis  of  the  dummy  axial 
neck  loads  resulting  from  rollover  tests 
in  production  and  reinforced  roof 
vehicles.  The  analysis  also  attempted  to 
understand  the  factors  that  influence 
neck  loads  under  these  conditions.  For 
these  analyses,  Orlowski  found 
similarities  between  the  results  of 
dynamic  drop  and  rollover  tests. 
Particularly,  in  both  tests,  the  dummies 
in  the  reinforced  roof  vehicles  indicated 
a  lower  number  of  potentially  injurious 
impacts  and  a  lower  average  neck  load 
than  the  dummies  in  the  production 
vehicles.  However,  for  tests  that  could 
be  compared  on  the  basis  of  similar 
roof-to-ground  impact  conditions  (i.e., 
drop  and  rollover  conditions).  Orlowski 
found  that  there  was  no  increase  in  the 
level  of  protection  in  the  reinforced  roof 
vehicles  over  the  production  roof 
vehicles.  He  concluded  that  roof 
strength  might  not  be  a  factor 
influencing  injury.  Orlowski  also  found 
that  roof  deformation  never  caused  the 
dummy  to  be  compressed  between  the 
roof  and  the  seat.  He  observed  that  all 
of  the  dummy  neck  loads  resulted  bom 
"diving"  type  impacts  where  the  head 
stops  the  torso  momentum  and 
compresses  the  neck,  with  a  magnitude 
proportional  to  the  impact  velocity. 
Orlowski  stated  that,  at  best,  the  absence 
of  deformation  may  only  benefit  belted 
occupants  if  it  results  in  the  belted 
occupant  not  contacting  the  roof. 

D.  Previous  Agency  Roof  Crush 
Rulemaking 

On  April  17, 1991,  NHTSA  published 
a  final  rule  amending  FMVSS  No.  216 
to  extend  its  requirements  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  (GVWR)  of  6,000  pounds 
or  less  (56  FR  15510).  NHTSA  explained 
that  we  were  extending  FMVSS  No.  216 
to  light  trucks  because  of  the  increased 
use  of  light  trucks  as  passenger  vehicles 
and  the  need  to  ensure  that  those 
vehicles  offer  safety  protection 
comparable  to  that  offered  passenger  car 
occupants.  This  final  rule  adopted  the 
same  test  requirement  and  procedure  as 
those  for  passenger  cars,  except  there  is 


'"Orlowski.  KF.  RT  Bundorf.  and  EA  Moffat. 
"Rollover  Crash  Test— The  influence  of  Roof 
Strength  on  Injury  Mechanics,"  SAE  Paper  No. 
851734.  Society  of  Automotive  Engineers. 
Wartendale.  PA.  1985. 


' '  Bahling  GS.  RT  Bunforf.  GS  Kaspzvk.  EA 
Moffat.  KF  Orlowski.  and  IE  Stocke.  "Rollover  and 
Drop  Tests:  The  Influence  of  Roof  Strength  on 
Injury  Mechanics  Using  Belted  Dummies."  SAE 
Paper  No.  902314,  Society  of  Automotive  Engineers. 
Watrendale.  PA.  1990. 
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no  5,000  pound  maximum  limit  on  the 
test  force.  This  test  force  is  applied  to 
either  side  of  the  forward  edge  of  the 
vehicle.  This  amendment  became 
effective  on  September  1, 1994. 

In  1991,  Congress  mandated  NHTSA 
to  assess  rulemaking  on  rollover 
occupant  protection  as  a  part  of  the 
Intennodal  Surface  Transportation 
Efficiency  Act  (ISTEA).  ISTEA  required 
NHTSA  to  initiate  rulemaking  to 
address  the  problems  of  rollover 
crashes.  In  response  to  that  mandate, 
NHTSA  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (57  FR 
242,  January  3, 1991)  that  summarized 
the  statistics  and  research  in  rollover 
crashes,  sought  answers  to  several 
questions  about  vehicle  stability  and 
rollover  crashes,  and  outlined  possible 
regulatory  and  other  approaches  to 
reduce  rollover  casualties.  NHTSA  also 
published  a  report  to  Congress  '^  that 
detauled  agency  efforts  in  these  areas. 

During  me  development  of  the 
ANPRM  and  after  receiving  and 
analyzing  comments  to  the  ANPRM,  it 
became  apparent  that  no  single  type  of 
rulemaking  could  solve  all,  or  even  a 
majority  of,  the  problems  associated 
with  rollover.  This  view  was 
strengthened  by  the  agency's  review  and 
analysis  of  comments  on  the  ANPRM. 
To  emphasize  this  conclusion  and 
inform  the  public  further  about  the 
complicated  nature  of  the  light  duty 
vehicle  rollover  problem,  the  agency 
released  a  document  titled,  "Planning 
Docimient  for  Rollover  Prevention  and 
Injury  Mitigation,"  at  a  Society  of 
Automotive  Engineers  (SAE)  meeting  on 
rollover  on  September  23, 1992.  The 
Planning  Document  gave  an  overview  of 
the  rollover  problem  and  a  list  of 
alternative  actions  that  NHTSA  was 
examining  to  address  the  problem. 
Activities  described  in  the  document 
were:  crash  avoidance  research  on 
vehicle  measures  for  rollover  resistance, 
research  on  antilock  brake  effectiveness, 
ruleipaking  on  upper  interior  padding  to 
prevent  head  injury,  research  into 
improved  roof  crush  resistance  to 
prevent  head  and  spinal  injury,  research 
on  improved  side  window  glazing  and 
door  latches  to  prevent  occupant 
ejection,  and  consumer  information  to 
alert  people  to  the  severity  of  rollover 
crashes  and  the  benefits  of  safety  seat 
belt  use  in  this  type  of  crash.  NHTSA 
published  a  notice  annoiuicing  the 
availability  of  the  Planning  Document 
and  requesting  comments  (57  FR  44721, 
September  29, 1992). 

In  May  1996,  NHTSA  issued  the 
"Status  Report  for  Rollover  Prevention 


""Rollover  Prevention  and  Roof  Crush",  April 
1992.  DOT  Docket  No.  NHTSA-1W9-5572. 


and  Injury  MiUgation"  (NHTSA  1996- 
1811-2).  This  document  updated  the 
progress  of  the  programs  discussed  in 
the  Planning  Document. 

On  May  6,  1996,  the  agency  received 
a  petition  for  rulemaking  from  R.  Ben 
Hogan.  Smith  and  Alspaugh,  PC,  a  law 
firm.  Hogan  commented  that  the  current 
static  requirements  in  FMVSS  No.  216 
bear  no  relationship  to  real  world 
rolloVer  crash  conditions  and  therefore 
should  be  replaced  with  a  more  realistic 
test  such  as  die  inverted  vehicle  drop 
test  defined  in  the  Society  of 
Automotive  Engineers  (SAE)  Standard 
J996.  This  request  coincided  with 
agency  research  testing  that  was  being 
conducted  using  the  inverted  drop  test 
procedure.  The  petitioner  also  requested 
that  NHTSA  require  "roll  cages"  to  be 
standard  in  all  cars  as  requested  by 
some  commenters  responding  to  the 
January  3,  1992,  ANPRM  on  rollover 
occupant  protection.  NHTSA  granted 
this  petition  on  January  8, 1997,  because 
we  believed  that  the  inverted  drop 
testing  had  merit  for  further  agency- 
consideration. 

On  April  27,  1999,  NHTSA  published 
a  final  rule  relating  to  the  test  procedure 
in  FMVSS  No.  216  (64  FR  22567).  Prior 
to  the  amendments  made  by  the  final 
rule,  the  existing  procedure  resulted  in 
certain  vehicles  with  roimded  roofs 
(e.g.,  the  Ford  Taurus)  being  tested  with 
the  test  plate  positioned  too  far  rearward 
on  the  vehicle  roof.  In  this  position,  the 
plate  did  not  test  the  roof  over  the  front 
occupants.  In  addition,  this  position 
created  the  potential  for  contact 
between  the  front  edge  of  the  test  plate 
and  the  roof,  allowing  the  plate  to 
penetrate  the  roof  along  the  leading  edge 
of  the  plate.  Similarly,  in  following  this 
procedure  for  vehicles  with  raised, 
irregularly-shaped  roofs  (such  as  some 
vans  with  roof  conversions),  the  initial 
contact  point  on  the  roof  may  not  be 
above  the  front  occupants,  but  on  the 
raised  rear  portion  of  the  roof,  behind 
those  occupants.  In  both  of  these  cases, 
the  positioning  of  the  plate  relative  to 
the  initial  contact  point  on  the  roof, 
instead  of  relative  to  a  fixed  location  on 
the  roof,  resulted  in  too  much  variability 
in  the  plate  positioning  and  reduced  test 
repeatability. 

This  final  rule  addressed  the  problem 
of  rounded  roofs  by  sp>ecifying  a  new 
primary  test  procedure  for  all  vehicles 
except  those  with  certain  modified  roof 
configurations.  Under  the  new 
procedure,  the  test  plate  is  to  be 
positioned  so  that  the  front  edge  of  the 
plate  is  254  mm  (10  inches)  in  frtint  of 
the  forwardmost  point  of  the  roof. 
Positioned  in  this  way,  the  fitmt  edge  of 
the  plate  will  always  project  slightly 
forward  of  the  roof  instead  of  contacting 


it.  The  rule  addressed  the  problem  for 
vehicles  with  raised  or  modified  roofs 
by  specifying  that  if  following  the 
primary  test  procedure  results  in  an 
initial  point  of  contact  that  is  rearward 
of  the  front  seats,  a  second  procedure 
would  be  used  to  position  and  orient  the 
plate  as  specified  for  the  primary 
procedure,  except  that  the  plate  is 
moved  forward  such  that  its  rearward 
edge  is  positioned  at  the  rear  of  the  roof 
over  the  front  seat  area. 

Until  October  25,  2000,  vehicle 
manufacturers  also  had  the  option  of 
using  the  standard's  original  test  plate 
placement  procedure  (as  established  in 
1973)  for  multipurpose  vehicles,  trucks 
and  buses  that  have  a  raised  or  altered 
roof,  instead  of  the  primary  or 
secondary  procedures  defined  above  (65 
FR  4579,  January  31,  2000).  The  original 
procedure  positioned  the  plate  with 
respect  to  its  initial  point  of  contact 
with  the  roof.  The  initial  point  of 
contact  was  established  by  angling  the 
plate  as  required  for  the  first  procedure 
and  then  lowering  it  horizontally  until 
it  contacted  the  roof.  After  establishing 
the  initial  contact  point  on  the  vehicle, 
the  test  plate  was  moved  upwards,  and 
positioned  as  specified  in  the  first 
procedure,  except  the  plate's  forward 
edge  was  positioned  254  mm  forward  of 
the  initial  point  of  contact  with  the 
vehicle.  This  position  was  allowed  to 
make  testing  possible  for  raised  roof 
vehicles  that  experience  contact  with 
the  plate's  rearward  edge  when  testing 
to  the  second  procedure." 

n.  Agency  Roof  Crush  Research 

NHTSA  has  undertaken  a 
comprehensive  research  program  to  find 
ways  to  protect  occupants  better  in 
rollover  crashes.  The  roof  crush  research 
has  taken  the  form  of  both  vehicle 
testing  and  analytical  research. 

A.  Vehicle  Testing 

NHTSA  has  conducted  an  extensive 
vehicle-testing  program  to  evaluate 
rollover  crashes.  The  research  has 
consisted  of:  (1)  full  vehicle  dynamic 
rollover  testing  (as  defined  in  FMVSS 
No.  208,  "Frontal  Occupant 
Protection");  (2)  computer  modeling;  (3) 
inverted  vehicle  drop  test  (as  defined  in 
the  SAE  Recommended  Practice  J996); 
and  (4)  modified  FMVSS  No.  216  testing 
with  comparisons  to  inverted  drop 
testing.  The  following  paragraphs 
summarize  the  findings  of  these 
activities. 


"Cuirently,  the  agency  is  assessing  whether  to 
re-allow  this  option  or  to  add/modify  the  placement 
procedure  to  address  the  petitions  for 
reconsideration  dated  )une  11,  1999.  from  Ford  and 
the  Recreational  Vehicle  Industry  Association  (see 
DOT  Docket  99-5572). 
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A  series  of  full-scale  djmamic  rollover 
tests  has  been  conducted  by  NHTSA  to 
evaluate  a  range  of  crash  siti^ations, 
injury  mechanisms,  and  safety 
countermeasures.  NHTSA  designed  a 
rollover  test  cart  that  was  similar  to  the 
FMVSS  208  dolly  rollover  cart,  but  was 
elevated  four  feet  vertically  and  the 
vehicle's  angular  momentum  could  be 
initiated  using  pneumatic  cylinders. 
These  tests  were  designed  to  produce   . 
severe  roof  intrusion,  and  to  study 
occupant  kinematics  and  injury 
mechanisms.  The  severity  of  this  test 
condition,  however,  made  it  difficult  to 
discriminate  between  good  and  bad 
performing  roof  structures.  While  the 
test  program  provided  valuable  insight 
into  occupant  kinematics  and  injury 
mechanisms,  the  occupant  kinematics 
were  inherently  unrepeatable.  As  a 
result,  it  was  determined  that  the 
development  of  an  improved  roof  crush 
standard  based  on  dynamic  rollover 
testing  was  not  feasible.  >*  '^ 

The  agency  also  contracted  with 
Pioneer  Engineering  and  later  EASi 
Engineering  to  design  and  test  a 
reinforced  roof  structure  for  a  Nissan 
pickup.^B  The  Nissan  pickup  was 
chosen  since  several  rollover  tests  had 
previously  been  conducted  with  this 
vehicle.  Modification  invoU^ed  the  use 
of  high  strength  steel  reinforcements 
and  foam  filler  material  in  the  roof 
header,  side  rails  and  A  and  B-pillars. 
It  was  found  that  substantial  reduction 
in  roof  intrusion  could  be  achieved  by 
reinforcing  the  roof.  However,  the 
severity  of  the  full-scale  dynamic 
rollover  test  made  it  difficult  to  prevent 
all  intrusion. 

NHTSA  also  began  investigating  other 
possible  test  procedures  for  upgrading 
FMVSS  No.  216.  One  such  procedure 
was  the  inverted  vehicle  drop  test, 
defined  in  SAE  J996^^,  which  has  been 
noted  to  produce  deformation  patterns 
similar  to  what  is  observed  in  rollover 
tests  and  real-world  collisions.  ^^  After 
evaluating  a  series  of  dynamic  drop 


>4  Segal,  D.  and  Kamholz,  L.,  "Development  of  a 
General  Rollover  Test  Device".  DOT  Report  HS- 
807-587  September  1983. 

>»Stultz,  John  C.  "Modifications  to  the  ^4HTSA 
General  Purpose  Rollover  Test  Device". 
Transportation  Research  Center  of  Ohio,  January 
1989. 

>*  Design  Modification  for  a  1989  Nissan  Pick- 
up—Final Report.  1991.  NHTSA/USDOT.  DOT  HS 
807  925,  NTIS,  Springfield.  Virginia,  22161. 

"The  Inverted  Drop  Test  in  SAE  1996  involves 
suspending  the  vehicle  upside  down  at  specified 
roll  and  pitch  angles,  and  at  a  specified  height 
above  the  ground.  The  vehicle  is  then  allowed  to 
free-hll  and  provide  roof  crush  upon  contact  with 
the  ground. 

><>  Michael  J.  Leigh  and  Donald  T.  Willke, 
"Upgraded  Rollover  Roof  Crush  Protection: 
Rollover  Test  and  NASS  Case  Analysis,"  Docket 
NHTSA-1996-1742-18,  June  1992. 


tests,  NHTSA  concluded  that  this 
procedure  had  merit  in  its  usage, 
realism  and  repeatabiUty  in  evaluating 
roof  crush.  However,  the  disadvantage 
to  this  approach  is  that  it  does  not 
introduce  the  complex  rolls  and  ground/ 
vehicle  interaction  of  a  full-scale 
rollover  test.  The  dynamic  drop  test  also 
involves  a  difficult  procedure  for 
suspending  the  vehicle  and  turning  it 
over.  While  the  dynamic  drop  test 
woidd  be  more  repeatahle  than  a  full- 
scale  rollover  test,  it  would  not  be  as 
repeatahle  as  the  existing  FMVSS  No. 
216  static  test. 

Additional  testing  was  then 
conducted  using  a  modified  FMVSS  No. 
216  test  with  increased  loads  to  produce 
more  extensive  roof  crush  (254  ram  (10 
inches)  and  381  mm  (15  inches),  instead 
of  the  127  nun  (5  inches)  requirement  in 
the  standard).^^  In  order  to  achieve  the 
more  extensive  roof  crush  levels,  forces 
ranging  up  to  twice  that  required  by 
Standard  No.  216  were  necessary.  The 
objective  of  the  study  was  to  determine 
the  correlation  between  roof  crush 
performance  measured  by  the  modified 
216  test  and  the  dynamic  inverted  drop 
test.  A  series  of  tests  comparing  quasi- 
static  roof  loading  versus  dynamic  roof 
loading  was  conducted  to  determine 
how  static  and  dynamic  tests  can  be 
correlated,  and  if  static  test  residts  can 
be  used  to  predict  the  dynamic  behavior 
of  the  roof  structure. 

It  is  noted  that  a  statistical  analysis  of 
the  findings  showed  the  modified 
FMVSS  No.  216  procedure  results 
strongly  correlated  with  the  dynamic 
results  of  inverted  drop  tests 
(correlation  coefficient  of  0.94),  This 
correlation  was  based  on  energy 
equivalence  between  the  residts  of  the 
two  sets  of  tests.  To  further  validate  the 
relationship  (energy  equation), 
additional  vehicle  testing  was 
performed  using  the  modified  216  test. 
The  energy  equation  was  then  used  to 
predict  the  dynamic  performance  of  the 
same  vehicle  types  drop  tested  at  two 
different  heights.  The  energy  equation 
from  the  modified  216  deviated  &x>m  the 
two  dynamic  drop  heights  by  no  more 
than  dbout  15  percent. 

B.  Analytical  Research 

NHTSA  conducted  an  analytical 
study  to  explore  the  relationship 
between  roof  intrusion  and  the  severity 
of  injury.  To  evaluate  the  relationship 
between  injury,  occupant  parameters 
and  belt  slack,  the  agency  conducted  a 
comparative  study  '°  using  the  NASS 


CDS.  This  study  evaluated  belted 
rollover  occupants  who  did  and  did  not 
receive  head  injuries  from  roof  contact 
to  determine  if  headroom  reduction  ^' 
was  related  to  the  risk  of  head  injury  in 
rollovers.  For  the  analysis,  pre-crash 
and  post-crash  headroom  for  155 
rollover  involved  belted  occupants  in 
the  1988-1992  NASS  data  was 
determined  using  information  in  the 
American  Automobile  Manufacturers 
Association  manuals,  and  NASS 
reported  occupant  height  and  vehicle 
roof  intrusion  measurements. 
Examining  the  severity  of  head  injuries 
with  the  pre-crash  and  post-crash 
headroom  led  to  the  following 
conclusions: 

(1)  Headroom  reduction  (pre-  vo^us 
post-crash)  by  more  than  70% 
substantially  increased  the  risk  of  head 
injury  from  roof  contact, 

(2)  Head  injury  increased  when  the 
post  crash  headraom  was  less  than  the 
original  headroom.  Also,  as  the  severity 
of  the  injury  increased,  the  percentage 
of  cases  v«rith  no  remaining  headroom 
increased. 

(3)  When  the  intrusion  exceeded  the 
original  headroom,  the  percentage  of 
injured  occupants  was  1.8  times  the 
percentage  of  uninjured  occupants, 

(4)  The  average  percent  of  headroom 
reduction  for  injured  occupants  was 
more  than  twice  that  of  uninjured 
occupants. 

m.  Discussion  of  Issues 

This  section  discusses  a  range  of 
issues  and  presents  a  series  of  questions 
for  public  comment  to  aid  the  agency  in 
evaluating  the  current  roof  crush 
standard  and  whether  further  action  by 
the  agency  is  warranted.  These  issues 
and  questions  are  grouped  according  to 
the  foUovying  areas:  (1)  Current  test 
procedure;  (2)  alternative  dynamic  tests; 
and  (3)  limiting  headroom  reduction. 

A.  Current  Test  Procedure 

1.  Agency  analysis  of  crash  data 
indicates  that  injury  levels  did  not 
progressively  increase  with  roof 
intrusion  until  severe  amoimts  of 
intrusion  were  established.  In  addition, 
vehicles  that  perform  well  in  roof  crush 
tests  do  not  appear  to  better  protect 
occupants  from  more  severe  roof 
intrusion  in  real  world  crashes.  Are 
there  more  appropriate  ways  than  the 
current  FMVSS  No.  216  test  procedure 
to  measure  roof  intrusion  that  would 


'"Glen  C.  Rains  and  Mike  Van  Voorhis,  "Quasi 
Static  and  Dynamic  Roof  Crush  Testing",  DOT  HS 
808-873,  1999. 

20  Kanianthra,  Joseph  and  Rains,  Glen, 
' '  Determination  of  the  Significance  of  Roof  Crush  on 


Head  and  Neck  Injury  to  Passenger  Vehicle 
Occupants  in  Rollover  Crashes,"  SAE  Paper  95065S. 
Society  of  Automotive  Engineers.  Warrendale,  PA, 
1994. 

"  Headroom  reduction  was  defined  as  the 
decrease  in  the  vertical  space  between  the  interior 
of  the  roof  and  the  top  of  the  occupant's  head . 
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better  relate  to  injiiry  severity  in  rollover 
crashes?  If  so,  please  identify  the 
appropriate  metric.  Is  it  possible  to 
evaluate  the  more  appropriate  metric 
with  the  current  test  procedure?  If  so, 
please  explain  how.  If  not,  please 
describe  the  test  procedure  that  should 
be  used  to  evaluate  the  appropriate 
performance  and  provide  any  data  that 
show  the  repeatability,  practicability, 
and  objectivity  of  the  alternative  test 
procedive. 

2.  Are  FMVSS  No.  216's  testing 
procedures,  particularly  the  test  plate 
load  requirement  and  plate  angles, 
adequate  for  simulating  real  world 
rollover  conditions?  If  not,  please 
identify  more  appropriate  testing 
parameters  and  explain  the  basis  for  the 
belief  that  this  parameter  is  more 
appropriate. 

3.  Beginning  in  the  mid-1990's,  the 
composition  of  the  light  duty  vehicle 
fleet  has  been  drastically  changing  with 
an  increasing  prof>ortion  of  this  fleet 
consisting  of  light  trucks.  Tliis  has  been 
accompanied  by  increases  in  GVWR  for 
some  of  these  vehicles.  In  the  past, 
vehicles  with  a  GVWR  of  more  than 
6,000  poimds  were  typically  used  for 
commercial  applications  as  work 
vehicles.  However,  today's  larger  light 
trucks,  particularly  sport  utility 
vehicles,  are  now  typically  used  as  an 
everyday  means  for  personal 
transportation.  Currently,  the 
requirements  of  FMVSS  No.  216  are  not 
applicable  to  many  of  these  vehicles 
because  they  exceed  6,000  pounds 
GVWR.  Is  it  appropriate  for  NHTSA  to 
propose  extending  the  applicability  of 
FMVSS  No.  216  to  vehicles  with  a 
10,000  pounds  GVWR? 

4.  FMVSS  No.  216's  test  load 
application  is  not  representative  of 
dynamic  roof  crush  rates  in  real-world 
rollovers.  Our  standard  currently 
applies  the  load  at  a  rate  of  1 3  mm  per 
second,  which  is  far  less  than  the 
loading  rate  in  a  real-world  rollover. 
However,  agency  research  demonstrates 
that  static  loading  in  the  current 
standard  and  dynamic  loading  in 
inverted  drop  tests  can  be  correlated  by 
use  of  a  dynamic  equivalency  factor/ 
equation.  Is  such  a  factor  appropriate  for 
equating  static  and  dynamic  roof 
intrusion?  If  so,  is  it  appropriate  or 
necessary  for  the  agency  to  conduct 
further  research  into  finding  appropriate 
dynamic  conditions  through  inverted 
vehicle  drop  testing  before  proceeding 
with  a  proposal?  Or,  is  it  more 
appropriate  for  the  agency  to  accept  the 
current  static  loading  as  "good  enough," 
based  on  the  correlation  already  found, 
and  proceed  with  a  proposal  based  on 
what  we  now  know? 


B.  Alternative  Dynamic  Tests 

5.  As  mentioned  above,  the  current 
standard  uses  a  quasi-static  rate  of  load 
application  that  is  not  representative  of 
real-world  dynamic  roof  intrusion.  Full 
vehicle  djmamic  testing  is  most 
representative  of  real-world  rollover 
conditions.  However,  it  has  been 
difficult  to  attain  repeatable  results 
when  testing  vehicles.  Factors  such  as 
the  orientation/altitude  of  the  vehicle  at 
the  initiation  of  the  rollover,  the 
tolerance  of  the  speed  of  the  vehicle  and 
test  cart  before  roll  initiation  and  the 
method  of  initiating  the  roll  cause 
variability  in  testing.  To  date,  the 
agency  has  evaluated  two  dynamic  tests 
to  better  simidate  real-world  rollovers. 
This  includes:  (1)  the  full  vehicle 
rollover  test  (as  defined  in  FMVSS  No. 
208,  "Frontal  Occupant  Protection"): 
and  (2)  an  inverted  vehicle  drop  test  (as 
defined  in  the  Society  of  Automotive 
Engineers  Recommended  Practice 

J996)." 

a.  Is  it  appropriate  to  consider  using 
the  FMVSS  No.  208  dynamic  rollover 
procedure  for  testing  vehicles  and,  if  so, 
are  there  any  means  of  reducing/ 
eliminating  the  test  variability  restating 
from  dynamic  conditions? 

b.  With  regard  to  SAE 1996.  should 
the  agency  require  inverted  drop  testing 
as  requested  by  R.  Ben  Hogan  and 
Associates?  Have  manufacturers  or 
others  evaluated  the  drop  angle 
conditions  for  Laverted  drop  tests?  What 
complications  with  the  test  have 
manufacturers  experienced?  (In  agency 
testing,  certain  vehicles  experienced 
complications  in  testing  at  the  angles 
prescribed  within  J996,  whereas  ground 
contact  with  the  hood  or  top  of  the  front 
quarter  panel  occurred  prior  to,  or  just 
after,  contact  with  the  roof  structure, 
resulting  in  less  energy  being  imparted 
to  the  roof  structure.)  Also,  have 
manufacturers  or  others  evaluated  the 
effects  of  different  drop  heights?  If  so, 
what  attempts  have  been  made  to  equate 
drop  height  to  real-world  deformation  or 
injury  severity? 

6.  Have  any  other  dynamic  rollover 
test  procediues  been  evaluated  by 
manufacturers  or  other  interested 
parties?  Have  manufacturers  or  other 
parties  assessed  any  new  criteria  for 
experimental  dynamic  rollover  tests? 


'*The  inverted  vehicle  drop  test,  defined  in  the 
Society  of  Automotive  Engineers  Recommended 
Practice  1996.  provides  a  repeatable  means  of 
dynamically  testing  roof  crush.  The  agency  has 
conducted  numerous  tests  to  evaluate  its 
performance.  However,  very  little  research  has  been 
done  by  NHTSA.  and  we  are  not  aware  of  research 
by  others,  to  relate  the  results  in  SAE  1996  to  real- 
world  rollover  condition  and  performance.  Also, 
there  is  no  certainty  that  the  test  parameters 
(defined  in  )996)  relate  to  real-world  conditions. 


Have  manufocturers  or  other  parties 
performed  dynamic  rollover  testing 
using  dummies?  If  so,  what  injury 
criteria  do  manufacturers  or  other 
parties  use  to  assess  performance  in  that 
dynamic  test? 

C.  Limiting  Headroom  Reduction 

7.  Agency  research  analysis 
demonstrates  that  limiting  the  reduction 
of  headroom  between  the  occupant's 
head  and  the  roof  reduces  injuries  in 
rollovers.  More  specifically,  this 
research  shows  a  moderate  correlation 
between  post  crash  headroom 
elimination  and  the  severity  of  injury  to 
the  head,  neck  or  face  resulting  from 
roof  contact.  However,  this  benefit  only 
exists  for  belted  occupants. 

Can  limiting  headroom  reduction 
offer  quantifiable  benefits  for  unbelted 
occupants  in  rollover  crashes?  Are  there 
quantifiable  benefits  for  belted 
occupants  in  rollover  crashes  where  roof 
intrusion  does  not  exceed  the  top  of  the 
occupant's  head? 

8.  U  NHTSA  were  to  incorporate  a 
headroom  limitation  in  a  compliance 
procedure,  either  as  percentage  of  the 
original  cabin  environment  or  an 
absolute  crush  requirement  based  upon 
maintaining  room  over  the  head  of  an 
anthropomorphic  dummy,  what  would 
be  an  appropriate  limitation  and  would 
there  be  any  problems  associated  with 
such  a  requirement?  Should  different 
limitations  be  made  to  accommodate 
different  size  occupants? 

IV.  Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  in  response  to  this 
request  for  comments.  For  easy 
reference,  the  agency  has  consecutively 
numbered  its  questions.  NHTSA 
requests  that  commenters  respond  to 
each  question  by  these  numbers  and 
provide  all  relevant  factual  information 
of  which  they  are  aware  to  support  their 
conclusion  or  opinions,  including  but 
not  limited  to  statistical  data  and 
estimated  cost  and  benefits,  and  the 
source  of  such  information.  It  is  also 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  length  limitation.  This 
limitation  is  intended  to  encourage 
commenters  to  state  their  positions  and 

Tments  as  concisely  as  possible, 
a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 


Federal  Register /Vol.  66.  No.  204 /Monday,  October  22.  2001 /Proposed  Rules 


53385 


NHTSA  Chief  Coimsel.  Room  5219,  400 
Seventh  Street.  SW..  Washington  DC 
20590.  and  seven  copies  from  which  the 
purportedly  confidential  information 
has  been  deleted  should  be  submitted  to 
the  Docket  Section  at  the  street  address 
given  above.  A  request  for 
confidentiality  shoidd  be  accompanied 
by  a  cover  letter  setting  forth  the 
information  specified  in  the  agency's 
confidential  business  information 
regulation  (49  CFR  Part  512). 

Comments  on  this  notice  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date.  Those 
persons  desiring  to  be  notified  upon 
receipt  of  their  written  comments  in  the 
Docket  Section  should  enclose,  in  the 
envelope  with  their  comments,  a  self 
addressed  stamped  postcard.  Upon 
receipt,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  October  16,  2001. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc.  01-26560  Filed  10-19-01;  8:45  am] 

BIUJNGCOOE  48ia-6»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Parts  222  and  223 
p.D.  101701B] 
RIN0648-AN62 

Endangered  and  Tbraatsnad  WltdlHa; 
Saa  Turtia  Conaarvation  Raquiremanta 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Public  hearing  notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Fisheries  Service 
(NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce,  will  hold 
public  hearings  for  the  purpose  of 
receiving  comments  on  the  proposed 
rule  to  amend  the  regulations  protecting 
sea  turtles  to  enhance  their  effectiveness 
in  reducing  sea  turtle  mortality  resulting 
fitim  shrimp  trawling  in  the  Atlantic 
and  Gulf  Areas  of  the  southeastern 
United  States,  published  in  the  Federal 
Register  on  October  2,  2001.  Turtle 
excluder  devices  (TEDs)  have  proven  to 
be  effective  at  excluding  sea  turtles  from 
shrimp  trawls;  however.  NMFS  has 
determined  that  modifications  to  the 
design  of  TEDs  need  to  be  made  to 
exclude  leatherbacks  and  large,  sexually 
mature  loggerhead  and  green  turtles; 
several  approved  TED  designs  are 
structurally  weak  and  do  not  function 
properly  imder  normal  fishing 
conditions;  and  modifications  to  the 
trynet  and  bait  shrimp  exemptions  to 
the  TED  requirements  are  necessary  to 
decrease  lethal  take  of  sea  turtles.  "These 
proposed  amendments  are  necessary  to 
protect  endangered  and  threatened  sea 
turtles  in  the  Atlantic  and  Gulf  Areas. 
DATES:  See  SUPPLEMENTARY  MFORMATKM 
for  specific  dates,  times  and  addresses 
of  the  hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hoffrnan  (ph.  727-570-5312,  fax 
727-570-5517,  e-mail 
Robert.Hoffman@noaa.gov),  or  Therese 
A.  Conant  (ph.  301-713-1401.  fax  301- 
713-0376,  e-mail 
Therese.Conantdnoaa.gov). 

SUPPLEMENTARY  MFORMATION:  The 
hearings  are  scheduled  as  follows: 
1.  October  24.  2001  at  7  p.m.  to  9 
p.m..  Madeira  Beach.  FL 


2.  November  1.  2001.  at  7  p.m.  to  9 
p.m..  Charleston.  SC 

3.  November  5.  2001.  at  7  p.m.  to  9 
p.m..  Beaufort,  NC 

4.  November  5,  2001.  at  7  p.m.  to  9 
p.m..  Kenner.  LA 

5.  November  6.  2001.  at  7  p.m.  to  9 
p.m.,  Brunswick,  GA 

6.  November  7,  2001 ,  at  7  p.m.  to  9 
p.m.,  Galveston.  TX 

7.  November  8,  2001.  at  7  p.m.  to  9 
p.m..  Port  Isabel,  TX 

8.  November  9,  2001,  at  7  p.m.  to  9 
p.m..  Cocoa,  FL 

The  hearings  will  be  held  in  the 
following  locations: 

1.  Madeira  Beach  City  Hall,  300 
Municipal  Dr.,  Madeira  Beach.  FL  33708 

2.  South  Carolina  I>epartment  of 
Natural  Resources,  Marine  Resources 
Research  Institute  Main  Auditorium, 
217  Fort  Johnson  Rd..  Charleston,  SC 
29412 

3.  Duke  Marine  Laboratory,  I.E.  Grey 
Library  Auditoriimi  Building,  135  Duke 
Marine  Lab  Rd.,  Beaufort,  NC  28516 

4.  Airport  Hilton,  Main  Ballroom,  901 
Airline  Dr.,  Kenner,  LA  70062 

5.  University  of  Georgia,  Marine 
Extension  Service  Office.  715  Bay  St.. 
Brunswick.  GA  31520 

6.  Texas  A&M  University.  Classroom 
Laboratory  Building,  Room  100,  200 
Sea  wolf  Parkway,  Galveston,  TX  77553 

7.  Lagima  Madre  Learning  Center  at 
the  Port  Isabel  High  School  Lecture 
Hall.  Highway  100,  Port  Isabel.  TX 
78578 

8.  Brevard  Agricultural  Center 
Auditorium.  3695  Lake  Dr..  Cocoa.  FL 
32926 

Dated:  October  16,  2001. 
Wanda  L.  Cain. 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(PR  Doc.  01-26552  Filed  10-19-01;  8:45  am) 
■LUNQ  COOC  3B10-a-« 
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DEPARTMENT  OF  AGRICULTURE 

Deschutes  Provincial  Adv^Mry 
Committee  (PAC) 


agency:  Forest  Service,  Agriciilture. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  Provincial 
Advisory  Committee  will  meet  on 
November  8,  2001  at  the  Jefferson 
County  Fire  Hall  on  the  comer  of  Adam 
and  "J"  Street  in  Madras,  Oregon.  A 
business  meeting  will  begin  at  9  a.m. 
and  finish  at  3:30  p.m.  Agenda  items 
will  include  a  discussion  on  the  Lower 
Deschutes  Data  Committee  Charter, 
Northwest  Forest  Plan  Monitoring, 
Recreation  Fee  Demo,  Issue  Team 
Approval  of  the  Upper  Deschutes 
Resource  Management  Plan,  Future 
Meeting  Dates  and  Topics,  Information 
Sharing  and  a  Public  Forum  from  3  p.m. 
until  3:30  p.m.  All  Deschutes  Province 
Advisory  Committee  Meetings  are  open 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mollie  Chaudet,  Province  Liaison, 
USDAFS,  Bend-Ft.  Rock  Ranger  District, 
1230  NE  3rd,  Bend,  OR  97701,  Phone 
(541) 416-6872. 

Leslie  A.C  Weldon. 

Forest  Supervisor. 

[PR  Doc.  01-26517  Filed  10-lfM)l;  8:45  am) 

MLUNG  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Reeources  Conservation 
Service  j    . 

San  Carlos  Watershsd,  Pinal  County, 
Arizona  | 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  Availability  of  Finding 
of  No  Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 


Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resoiut;es  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  than  an  environmental  impact 
statement  is  not  being  prepared  for  the 
San  Carlos  Watershed,  Pinal  County, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Somerville,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3003  North 
Central  Avenue,  Suite  800,  Phoenix, 
Arizona,  85012.  Telephone:  (602)  280- 
8808. 

SUPPtfMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Michael  Somerville,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  agricultiual 
water  management  and  includes  a 
mixture  of  land  treatment  and 
management  practices  to  conserve 
irrigation  water.  The  planned  works  of 
improvement  include  irrigation  land 
leveling,  suitable  irrigation  water 
conveyance,  structures  for  turnouts  and 
water  measurement  for  irrigation  water 
management,  and  plant,  and  fertility 
management  practices  (not  cost-shared) 
including  irrigation  water  management, 
crop  residue  use,  conservation  cropping 
•   sequence,  appropriate  erosion  control 
practices  as  needed,  nutrient 
management  and  pest  management.  All 
works  of  improvement  are  on  previously 
cropped  land. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on  the 
file  and  may  be  reviewed  by  contacting 
Donald  Paulus.  at  (602)  280-8780. 

No  administrative  action  on 
implementation  of  the  proposal  wrill  be 


taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  August  9,  2001. 
Michael  Somerville, 
State  Conservationist. 
[FR  Doc.  01-26475  Filed  10-19-01;  8:45  am) 

BIUJNG  COOE  3410-16-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Michigan 

agency:  Natxiral  Resources 
Conservation  Service  (NRCS)  in 
Michigan,  US  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Michigan  NRCS 
FOTG,  Section  IV  for  review  and 
comment. ^^ 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Michigan  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  revised  standards  include: 

Fence (382) 

Firebreak  (394) 

Hedgerow  Planting  (422) 

Prescribed  Burning  (338) 

Use  Exclusion  (472) 

Forest  Stand  Improvement  (666) 

Heavy  Use  Area  Protection  (561) 

Riparian  Herbaceous  Cover  (390) 

Stream  Habitat  Improvement  and 
Management  (395) 

Tree/Shrub  Planting  (660) 

Water  Well  (642) 

Composting  Facility  (317) 

Forest  Site  Preparation  (490) 
Recreation  Land  Grading  and  Shaping 

(566) 
Recreation  Trail  and  Walkway  (568) 
Waste  Storage  Facility  (313) 
DATES:  Comments  will  be  received  on  or 
before  November  21,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  Wickey, 
Assistant  State  Conservationist  for 
Technology,  Natural  Resources 
Conservation  Service,  3001  Coolidge 
Road.  Suite  250.  E.  Lansing,  MI  48823 
or  telephone  Mr.  Wickey  at  517-324- 
5279.  Copies  of  these  standards  wiU  be 
made  available  upon  written  request. 
You  may  submit  electronic  requests  and 
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comments  to 

/Levin .  Wickey®mi.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
393  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment. 

For  the  next  30  days,  the  NRCS  in 
Michigan  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Michigan 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made. 

Dated:  September  26,  2001. 
Rmiald  C.  Williams, 

State  Conservationist,  E.  Lansing.  Michigan. 
[FR  Doc.  01-26474  Filed  10-19-01;  8:45  am] 

BNJJNG  cow  9410-1«-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Dockat  Number  011010246-1246-01] 

2001  Company  Organization  Survey 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Notice  of  determination. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the  2001 
Company  Organization  Survey.  The 
survey's  data  are  needed,  in  part,  to 
update  the  multiestablishment 
companies  in  the  Business  Register.  The 
survey,  which  has  been  conducted 
aimually  since  1974,  is  designed  to 
collect  information  on  the  number  of 
employees,  payroll,  geographic  location, 
current  operational  status,  and  kind  of 
business  for  the  establishments  of 
multilocation  companies.  We  have 
determined  that  annual  data  collected 
bom  this  survey  are  needed  to  aid  the 
efficient  performance  of  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  this  survey  are  not 
available  from  any  other  source. 

FOR  FURTHER  MFORMATION  CONTACT:  Paul 
Hanczaryk,  Economic  Planning  and 
Coordination  Division,  U.S.  Census 
Bureau,  Room  2747,  Federal  Building  3, 
Washington,  DC  20233-6100,  telephone 
(301) 457-4058. 

SUPPLEMENTARY  INFORMATION:  Title  13, 
United  States  Code,  Sections  182, 195, 


224,  and  225,  authorize  the  Census 
Bureau  to  undertake  surveys  necessary 
to  furnish  current  data  on  the  subjects 
covered  by  the  major  censuses.  This 
survey  will  provide  continuing  and 
timely  national  statistical  data  for  the 
period  between  economic  censuses.  The 
next  economic  censuses  will  be 
conducted  for  the  year  2002.  The  data 
collected  in  this  survey  v^ll  be  vnthin 
the  general  scope,  type,  and  character  of 
those  that  are  covered  in  the  economic 
censuses.  Form  NC-9901  will  be  used  to 
collect  the  desired  data. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  current,  valid 
Office  of  Management  and  Budget 
(OMB)  control  nimiber.  In  accordance 
with  the  Paperwork  Reduction  Act,  44 
U.S.C,  Chapter  35,  the  OMB  approved 
Form  NG-9901  on  November  3, 1999, 
imder  OMB  Control  Number  0607-0444. 
We  will  furnish  report  forms  to 
organizations  included  in  the  survey, 
and  additional  copies  are  available  on 
written  request  to  the  Acting  Director, 
U.S.  Census  Bureau,  Washington,  DC 
20233-OWl. 

I  have,  therefore,  directed  that  the 
2001  Company  Organization  Siuvey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  October  17,  2001. 
William  G.  Bairon,  Jr., 

Acting  Director,  Bureau  of  the  Census. 

[FR  Doc.  01-26522  Filed  10-19-01;  8:45  am) 

MLUNG  COOC  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

intemational  Trade  Administration 
[A-427-096] 


Anhydrous  Sodhim 
France:  Notice  of  Fhwl 
AiwnimpinQ  Duty 
Review 


AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Departipeiit  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  August  10,  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  anhydrous  sodium  metasilicate  from 
France  for  sales  made  by  Rhone- 


Poulenc,  S.A.,  for  the  period  January  1, 
2000,  through  December  31,  2000.  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  of 
review  but  received  no  comments. 
Therefore,  these  final  results  of  review 
have  not  changed  from  those  presented 
in  the  preliminary  results  of  review,  in 
which  we  applied  total  adverse  facts 
available. 

EFFECTIVE  DATE:  October  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dunyako  Ahmadu  or  Richard  Rimlinger, 
Office  of  Antid\imping/Countervailing 
Duty  Enforcement,  Office  3,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0198  or  (202)  482- 
4477,  respectively. 
SUPPt.EMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2001). 

Background 

On  August  10,  2001,  the  Department 
published  in  the  Federal  Regteter  (66 
FR  42199)  the  preliminary  results  of  the 
review  of  this  order.  In  the  preliminary 
results,  we  determined  the  weighted- 
average  dumping  margin  for  the  period 
January  1,  2000,  through  December  31, 
2000  to  be  60.00  percent.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results.  We 
received  no  comments.  The  Department 
has  now  completed  the  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

So^M  of  the  Order 

Imports  covered  by  the  order  are 
shipments  of  anhydrous  sodium 
metasilicate,  a  crystallized  silicate 
which  is  alkaline^d  readily  soluble  in 
water.  Applications  include  waste  paper 
de-inking,  ore-flotation,  bleach 
stabilization,  clay  processing,  medium 
or  heavy  duty  cleaning,  and 
compoimding  into  other  detergent 
formulations.  This  merchandise  is 
classified  under  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
item  numbers  2839.11.00  and 
2839.19.00.  The  HTSUS  item  numbers 
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are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 

Final  Results  of  the  Review 

We  received  no  comments  from 
interested  parties,  and  we  have 
determined  that  no  changes  to  the 
preliminary  resxilts  are  warranted  for 
purposes  of  these  final  results.  The 
weighted-average  dumping  margin  for 
Rhone-Poulenc,  S.A.,  for  the  period 
January  1,  2000,  through  December  31, 
2000,  is  60.00  percent. 

The  Department  will  issue 
appraisement  instructions  for  Rhone- 
Poulenc  merchandise  directly  to  the 
Customs  Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  as  provided  for  by  section  751(a)(1) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
Rhone-Poulenc.  S.A.,  will  be  60.00 
percent;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufecturer  is, 
°  the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufecturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  60.0  percent,  the  "all  cKhers"  rate 
established  in  the  LTFV  investigation 
^45  FR  77498,  November  24, 1980).  This 
deposit  rate  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

Pursuant  to  19  CFR  351.402(f)(2)  this 
notice  serves  as  a  final  reminder  to 
importers  of  their  responsibility  to  file 
a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failufe  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
_  antidumping  duties. 
"     This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
vvith  19  CFR  351.305(a)(3).  Timely 
notification  of  return  or  destruction  of 


APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  October  15,  2001. 
Faryar  Shirzad, 

AssistanX  Secretary  for  Import 

A  dministration . 
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DEPARTMENT  OF  COMMERCE 

International  Trada  Admlniatration 
[A-549-502] 

Certain  Welded  CartMn  Steel  PIpea 
and  Tubea  From  Thailand:  Final 
Reauita  of  Antidumping  Duty 
Adminiatrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review:  certain  welded  carbon  steel 
pipes  and  tubes  from  Thailand^ 

SUMMARY:  On  April  12,  2001,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand  (66  FR  18901).  The 
review  covers  Saha  Thai  Steel  Pipe 
Company,  Ltd.  ("Saha  Thai"),  a 
manufactiu'er/ exporter  of  the  subject 
merchandise.  The  period  of  review  is 
March  1, 1999  through  February  29. 
2000. 

Based  on  our  analysis  of  the 
comments  received,  the  final  results 
differ  from  the  preliminary  results  of 
review.  The  final  weighted-average 
dimiping  margin  for  the  reviewed  firm 
is  listed  below  in  the  section  entitled 
"Final  Results  of  the  Review." 
EFFECTIVE  DATE:  October  22,  2001. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Javier  Barrientos  or  Sally  Gannon, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-2243  and  (202) 
482-0162,  respectively. 
SUPPt-EMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


the  Tariff  Act  of  1930  ("the  Act"),  as 
amended,  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (2000). 

Background 

On  April  12,  2001,  the  Department 
published  its  preliminary  results  in  this 
administrative  review.  See  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Thailand:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  66  FR  18901  (April  12,  2001). 
We  invited  parties  to  comment  on  the 
preliminary  results.  After  the 
preliminary  results  were  issued,  the 
Department  verified  Saha  Thai's  sales 
and  cost  data  from  Jime  4  through  13. 
2001.  On  August  15,  2001,  we  extended 
the  time  limit  for  the  final  results  of  this 
review  until  no  later  than  October  9. 
2001.  See  Notice  of  Extension  of  Time 
Limit  for  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Thailand.  66  FR  42840(August  15. 
2001).  The  petitioners.  Allied  Tube  & 
Conduit  Corporation  and  Wheatland 
Tube  Co.,  submitted  a  timely  case  brief 
on  September  13.  2001.  and  the 
respondent  submitted  a  timely  rebuttal 
brief  on  September  17,  2001. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751-of  the  Act. 

Scope  of  the  Antidumping  Order 

The  products  covered  by  this 
antidumping  order  are  certain  welded 
carbon  steel  pipes  and  tubes  bom 
Thailand.  The  subject  merchandise  has 
an  outside  diameter  of  0.375  inches  or 
more,  but  not  exceeding  16  inches. 
These  products,  which  are  commonly 
referred  to  in  the  industry  as  "standard 
pipe"  or  "structural  tubing,"  are 
hereinafter  designated  as  "pipe  and 
tube."  The  merchandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)  item 
niunbers  7306.30.1000,  7306.30.5025, 
7306.30.5032,  7306.30.5040, 
7306.30.5055,  7306.30.5085,  and 
7306.30.5090.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
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{"Decision  h4emorandum")  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
AD/CVD  Enforcement  Group  in,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  October  9, 
2001,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Api}endix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit.  Room  B-099, 
of  the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/frn/index.html.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  die  Preliminary  Results 

Based  on  verification  and  our  analysis 
of  comments  received  and  of  the 
database  calculations,  we  have  changed 
our  results  from  the  preliminary  results 
of  review.  For  the  final  results  of  review, 
duty  drawback  has  been  adjusted  to 
reflect  the  decisions  the  Department  has 
reached  for  the  final  results.  These 
changes  are  discussed  in  the  relevant 
sections  of  the  Decision  Memorandum. 
In  addition,  minor  corrections  frt>m 
verification  by  the  Department  residted 
in  revisions  to:  the  gross  unit  price  for 
certain  U.S.  invoices;  the  brokerage 
amounts  for  certain  invoices;  the 
indirect  selling  expenses;  the  home 
market  credit;  the  packing  expense;  the 
U.S.  and  home  market  interest  rates,  and 
any  calciilations  using  these  rates;  and 
other  miscellaneous  expenses  for  some 
sales. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  March  1, 1999. 
through  February  29.  2000: 


Manufacturer/exporter/reseler 

Margin 
(pensMit) 

Satta  Thai  Sleei  Pipe  Com- 
pany. Ltd 

1.92 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service.  In  accordance  with  19  CFR 
351.212(b).  we  have  calculated  exporter/ 
importer-specific  assessnient  rates.  We 
divided  the  total  dumping  margins  for 


the  reviewed  sales  by  the  entered  value 
of  those  reviewed  sales  for  Saha  Thai. 
We  will  direct  Customs  to  assess  the 
resulting  percentage  margins  against  the 
entered  value  for  Ae  subject 
merchandise  on  each  of  Saha  Thai's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  certain  welded  carbon  steel  pipes  and 
tubes  fit)m  Thailand  entered,  or 
withdrawn  hova  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  Saha  Thai  will  be  the  rate  shown 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  dep>osit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-feir-value  (LTFV) 
investigation,  but  the  manufact\irer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufocturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate  established  in  the  original 
LTFV  investigation,  which  is  15.67 
percent.  These  deposit  requirements 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

The  cash  deposit  rate  has  been 
determined  on  the  basis  of  the  selling 
price  to  the  first  unaffiliated  U.S. 
customer. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbiusement  of  the  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidiunping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 


with  19  CFR  351.305.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  October  9.  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  1 — Issues  in  Deeision 
MetHorandum 

Comments  and  Responses 

1.  Duty  Reimbursement 

2.  Theoretical  Conversion  Factor 

3.  Duty  Drawback 

[FR  Doc.  01-26549  Filed  10-1»-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Admlniatration 
[C-533-t2S] 

NoHce  Of  Preliminary  Afflrmattve 
Countervailing  Duty  Determination  and 
AMgnment  of  Final  Countervailing 
Detecrelnatton  WHh  Final  Antidumping 
Duty  Determination:  Polyethylene 
TerepMlteMe  FNm,  Sheet,  and  Strip 
(PET  FNm)  From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary 
affirmative  coimtervailing  duty 
determination. 

EFFECTIVE  DATE:  October  22.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  at  (202)  482-5346  or 
Mark  Manning  (202)  482-3936,  Office  of 
AD/CVD  Enforcement  IV,  Group  n. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

PRELMMNARY  DETERMVIATION:  The 
Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  coimtervailable  subsidies  are  being 
provided  to  certain  producers  and 
exporters  of  Polyethylene  Terephthalate 
Film,  Sheet  and  Strip  (PET  film)  from 
India.  For  information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 
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SUPPLEMENTARY  MFORMATION: 
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Case  History 

This  investigation  was  initiated  on 
June  6.  2001.'  See  Notice  of  Initiation  of 
Countervailing  Duty  Investigation: 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  (PET  film)  from  India,  66  FR 
31892  (June  13,  2001).  Since  the 
initiation  of  this  investigation,  the 
following  events  have  occurred:  on  June 
22,  2001,  the  Department  selected  Ester 
Industries  Ltd.  (Ester),  Garware 
Polyester  Ltd.  (Garware),  and  Polyplex 
Corporation  Ltd.  (Polyplex) 
(collectively,  the  respondents)  as 
mandatory  respondents  in  this 
investigation.  See  Memorandum  from 
Nithya  Nagarajan  to  Bernard  Carreau  on 
Selection  of  Respondents  dated  June  22, 
2001.  On  June  25.  2001,  the  petitioners 
requested  that  the  Department 
investigate  three  infrastructure 
assistance  schemes  administered  by  the 
State  of  Gujarat.  On  June  27,  2001,  we 
issued  countervailing  duty 
questionnaires  to  the  Government  of 
India  (GOI).^  On  July  16,  2001,  the 
Department  initiated  an  investigation  of 
the  Gujarat  infrastructure  assistance 
schemes.  On  July  19,  2001.  the 
Department  postponed  the  preliminary 
determination  until  no  later  than 
October  15,  2001.  See  Notice  of 
Postponement  of  Preliminary 
Determination  of  Countervailing  Duty 
Investigation:  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
(PET  film)  From  India,  66  FR  39013 
(July  26.  2001).  On  August  17,  2001,  we 
received  questionnaire  responses  from 
Ester.  Garware,  and  Polyplex,  and  on 
September  7,  2001 .  we  received  a 
questionnaire  response  from  the  GOI. 
On  August  23,  27,  and  31,  2001. 
September  12, 17,  24,  25,  and  28,  2001, 
and  October  1,  2,  5,  and  9,  2001,  the 
Department  issued  supplemental 
questionnaires  to  Ester.  Garware. 
Garware's  affiliated  input  provider. 
Garware  Chemicals  Limited  (Garware 
Chemicals),  Polyplex,  and  the  GOI.  On 
September  7, 13, 14, 19,  26.  and  27, 
2001,  and  October  1,  3, 4,  5,  9,  and  10, 
2001,  the  Department  received 
supplemental  questionnaire  responses 
from  Ester.  Garware,  Garware 
Chemicals,  Polyplex,  and  the  GOI. 


*  The  petitioners  in  this  investigation  are  OtiPont 
Teijin  films.  Mitsubishi  Polyester  film,  and  Toray 
Plastics  (America)  Inc.  (collectively,  the 
petitioners). 

'  Upon  the  issuance  of  the  questionnaire,  we 
informed  the  GOI  that  it  was  the  government's 
responsibility  to  forward  the  questionnaires  to 
Ester.  Garware,  and  Polyplex. 


Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  all  gauges  of  raw, 
pretreated,  or  primed  PET  film,  whether 
extruded  or  coextruded.  Excluded  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  thick.  Imports  of  PET  film  are 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  number  3920.62.00.  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
relations  codified  at  19  CFR  part  351 
(2000). 

Injury  Test 

Because  India  is  a  "Subsidy 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  India 
materially  injiue  or  threaten  material 
injury  to  a  U.S.  industry.  On  July  11, 
2001,  the  ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured  by  reason  of  imports  frvm  India 
of  subject  merchandise.  See 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  From  India  and  Taiwan,  66 
FR  36292  (July  11,2001). 

Alignment  With  Final  Antidumping 
Duty  Determination 

On  September  28,  2001,  the 
petitioners  submitted  a  letter  requesting 
alignment  of  the  final  determination  in 
this  investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation. 
Therefore,  in  accordance  with  section 
705(a)(1)  of  the  Act,  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  determination  in  the 
antidumping  duty  investigation  of  PET 
film  bom  India. 

Period  of  Investigation 

The  period  of  investigation  (POI)  for 
which  we  are  meastiring  subsidies  is 


April  1,  2000,  through  March  31,  2001, 
which  corresponds  to  the  period  for  the 
respondents'  most  recently  completed 
fiscal  year. 

Subsidies  Valuation  Information 

Allocation  Period 

Under  section  351.524(d)(2)(i)  of  the 
Department's  regulations,  we  will 
presiune  the  allocation  period  for  non- 
recurring subsidies  to  be  the  average 
useful  life  (AUL)  of  renewable  physical 
assets  for  the  industry  concerned,  as 
listed  in  the  Internal  Revenue  Service's 
(IRS)  1977  Class  Life  Asset  Depreciation 
Range  System,  as  updated  by  the 
Department  of  the  "Treasury.  The 
presumption  will  apply  tmless  a  party 
claims  and  establishes  that  these  tables 
do  not  reasonably  reflect  the  AUL  of  the 
renewable  physical  assets  for  the 
company  or  industry  imder 
investigation,  and  the  party  can 
establish  that  the  difference  between  the 
company-specific  or  coimtry-wide  AUL 
for  the  industry  under  investigation  is 
significant,  pursuant  to  section 
351.524(d)(2)(ii)  of  the  Department's 
regulations.  For  assets  used  to 
manufacture  plastic  film,  such  as  PET 
film,  the  IRS  tables  prescribe  an  AUL  of 
9.5  years. 

In  their  questionnaire  responses. 
Ester,  Garware,  Garware  Chemicals,  and 
Polyplex  have  calciilated  company- 
specific  AULs  by  dividing  the  aggregate 
of  their  respective  annual  average  gross 
book  values  of  their  depreciable 
productive  fixed  assets  by  their 
aggregated  annual  charge  to 
accumtjJated  depreciation  for  a  ten-year 
period  in  the  manner  specified  by 
section  351.524(d)(2)(iii)  of  the 
Department's  regulations.  Using  this 
method.  Ester  and  Polyplex  calculated 
an  AUL  of  18  years,  and  Garware  and 
Garware  Chemical  calculated  an  AUL  of 
19  years.  Based  on  information 
submitted  by  the  respondents,  we  have 
preliminarily  determined  to  use 
company-specific  AUL  data  when 
calculating  the  AUL  for  Ester,  Garware, 
and  Polyplex.  For  Garware  Chemical, 
we  did  not  use  any  AUL  in  our 
calculations  because  Garware  Chemical 
did  not  report  the  use  of  any  non- 
recurring subsidies. 

Benchmarks  for  Loans  and  Discount 
Rate  — 

In  accordance  with  section 
351.505(a)(3)(i)  of  the  Department's 
regulations,  for  those  programs 
requiring  the  application  of  a  short-term 
benchmark  interest  rate,  we  used 
company-specific,  short-term  interest 
rates  on  commercial  loans  as  reported 
by  the  respondents.  With  respect  to  the 
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rupee-denominated,  short-term 
benchmark  used  in  calculating  the 
benefit  for  pre-shipment  export 
financing,  we  used  the  weighted  average 
of  the  companies'  cash  credit  loans. 
Cash  credit  loans  are  the  most 
comparable  type  of  short-term  loan  to 
use  as  a  benchmark  because,  like  the 
pre-shipment  export  financing,  cash 
credit  loans  are  denominated  in  rupees 
and  take  the  form  of  a  line  of  credit 
which  can  be  dravra  down  by  the 
recipient.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  from  India.  64  FR  73131, 
73137  (December  29, 1999)  (Plate  from 
India).  With  respect  to  the  rupee- 
denominated,  short-term  benchmark 
used  in  calculating  the  benefit  for  post- 
shipment  export  financing,  we  used, 
where  available,  the  weighted-average  of 
the  companies'  "inland"  or  "local"  bill 
discoimting  loans.  These  loans,  like  the 
post-shipment  export  financing  loans, 
are  rupee-denominated  working  capital 
loans  used  to  finance  receivables.  Where 
a  company  did  not  have  any  "inland" 
or  "local"  bill  discounting  loans,  we 
used  the  weighted-average  of  the 
companies'  cash  credit  loans,  which  are 
the  next  most  comparable  type  of  short- 
term  loans. 

For  those  programs  requiring  a  rupee- 
denominated  discoimt  rate  or  the 
application  of  a  rupee-denominated, 
long-term  benchmark  interest  rate,  we 
used,  where  available,  company- 
specific,  weighted-average  interest  rates 
on  comparable  commercial  long-term, 
rupee-denominated  loans.  We  did  not 
use  those  long-term  loans  that  had 
unpaid  interest  or  principal  payments 
because  we  do  not  consider  such  loans 
to  be  comparable  loans  under  section 
771(5)(E)(ii)  of  the  Act  and  section 
351.505(a)(2)(i)  of  the  Department's 
regulations.  We  note  that  some 
respondents  did  not  have  rupee- 
denominated,  comparable  long-term 
loans  from  commercial  banks  for  all 
required  years.  Therefore,  for  those 
years,  we  had  to  rely  on  a  rupee- 
denominated,  long-term  benchmark 
interest  rate  that  is  not  company- 
specific,  but  still  provides  a  reasonable 
representation  of  indiistry  practice,  in 
order  to  determine  whether  a  benefit 
was  provided  to  the  companies  frt>m 
rupee-denominated,  long-term  loans 
received  bom  the  GOI.  I^irsuant  to  19 
CFR  351.S05(a)(3)(ii),  we  used  national 
average  interest  rates  for  those  years  in 
which  the  respondents  did  not  report 
company-specific  interest  rates  on 
comparable  commercial  loans.  We  based 
these  national  average  interest  rates  on 
information  on  long-term,  rupee- 


denominated  financing  from  private 
creditors  in  the  International  Monetary 
Fimd's  publication  International 
Financial  Statistics. 

Cross-Ownership  and  Attribution  of 
Subsidies 

Because  Garware  owns  80  percent  of 
Garware  Chemicals,  an  affiliated 
supplier  of  an  input  to  Garware  that  is 
primarily  dedicated  to  the  production  of 
the  subject  merchandise,  we  have 
examined  whether  cross-ownership 
exists  between  the  two  companies 
within  the  meaning  of  section 
351.525(b)(6)  of  our  regulations.  Section 
351.525(b)(6)(vi)  of  the  regulations 
defines  cross-ownership  as  existing 
"where  one  corporation  can  use  or 
direct  the  individual  assets  of  the  other 
corporation(s]  in  essentially  the  same 
ways  it  can  use  its  own  assets. 
Normally,  this  standard  will  be  met 
where  there  is  a  majority  voting 
ownership  interest  between  two 
corporations  or  through  common 
ownership  of  two  (or  more) 
corporations." 

Given  Garware's  80  percent 
ownership  in  Garware  Chemicals,  and 
the  fact  that  Garware  Chemicals 
supplies  an  input  to  Garware  that  is 
primarily  dedicated  to  the  production  of 
the  subject  merchandise,  we 
preliminarily  determine  that  cross- 
ownership  exists  and  that  subsidies 
received  by  Garware  Chemicals  are 
attributable  to  the  products  sold  by  both 
corporations  in  accordance  with  section 
351.525(b)(6)(iv)  of  the  Department's 
regulations.  Thus,  for  ptuposes  of  this 
preliminary  determination,  for  all 
applicable  programs  except  for  the 
electricity  duty  exemption  scheme,  we 
have  calculated  a  subsidy  rate  for 
Garware  Chemicals  for  each  program  by 
dividing  Garware  Chemicals' 
countervailable  subsidies  during  the 
POI  imder  each  program  by  the  simi  of 
the  two  companies'  total  sales 
(excluding  the  sales  between  Garware 
and  Garware  Chemicals)  (for  domestic 
subsidies),  or  appropriate  export  sales 
(for  export  subsidies)  diuing  the  POI. 
We  then  added  these  subsidy  rates  to 
Garware's  calculated  subsidy  rates  for 
each  applicable  program  to  calculate 
Garware's  total  subsidy  rate. 

For  the  electricity  duty  exemption 
scheme,  due  to  the  manner  in  which 
Garware  and  Garware  Chemicals  pay  for 
their  electricity  tiharges,  and  the  manner 
in  which  they  receive  the  benefit 
through  this  program  (see  section  of  this 
notice  on  the  electricity  duty  exemption 
scheme),  we  calculated  Garware's  total 
subsidy  rate  for  this  program  by 
dividing  the  amount  of  coimtervailable 
subsidy  received  by  both  companies 


under  this  program  by  the  sum  of  the 
two  companies'  total  sales  (excluding 
the  sales  between  Garware  and  Garware 
Chemicals). 

Fiulhermore,  since  Garware  owns  80 
percent  of  Garware  Chemicals, 
guarantees  almost  all  of  Garware 
Chemicals'  loans,  and  is  in  a  position  to 
control  Garware  Chemicals'  finances, 
we  calculated  company-specific  long- 
term  benchmark  interest  rates  for  both 
Garware  and  Garware  Chemicals  based 
on  both  companies'  reported  long-term 
loans.  We  did  not  calculate  company- 
specific  short-term  benchmark  interest 
rates  based  on  both  companies'  short- 
term  loans  because  Garware  Chemicals 
did  not  report  its  short-term  loans. 
However,  we  intend  to  issue  a 
supplemental  questionnaire  to  Garware 
Chemicals  requesting  that  it  report  such 
loans,  and  use  these  loans  to  calculate 
company-specific  short-term  benchmark 
interest  rates  based  on  both  Garware's 
and  Garware  Chemicals'  short-term 
loans  in  the  final  determination. 

Programs  Preliminarily  Determined  To 
Confer  Subsidies 

GOI  Programs 

1.  Pre-Shipment  and  Post-shipment 
Export  Financing 

The  Reserve  Bank  of  India  (RBI), 
through  commercial  banks,  provides 
short-term  pre-shipment  financing,  or 
"packing  credits,"  to  exporters.  Upon 
presentation  of  a  confirmed  export  order 
or  letter  of  credit  to  a  bank,  companies 
may  receive  pre-shipment  loans  for 
working  capital  purposes,  i.e.,  for  the 
purchase  of  raw  materials,  warehousing, 
packing,  and  transporting  of  export 
merchandise.  Exporters  may  also 
establish  pre-shipment  credit  lines  upon 
which  they  may  draw  as  needed.  Credit 
line  limits  are  established  by 
commercial  banks,  based  upon  a 
company's  creditworthiness  and  past 
export  performance,  and  may  be 
denominated  either  in  Indian  rupees  at 
in  foreign  currency.  Companies  that 
have  pre-shipment  credit  lines  typically 
pay  interest  on  a  quarterly  basis  on  the 
outstanding  balance  of  the  account  at 
the  end  of  each  period.  Commercial 
banks  extending  export  credit  to  Indian 
companies  must,  by  law,  charge  interest 
on  this  credit  at  rates  determined  by  the 
RBI.  During  the  POI,  the  rate  of  interest 
charged  on  pre-shipment,  rupee- 
denominated  export  loans  up  to  180 
days  was  10.0  percent.  For  those  loans 
over  180  days  and  up  to  270  days,  banks 
charged  interest  at  13.0  percent. 

Post-shipment  export  financing 
consists  of  loans  in  the  form  of 
discoimted  trade  bills  or  advances  by 
commercial  banks.  Exporters  qualify  for 
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thin  program  by  presenting  their  export 
documents  to  tfieir  lending  bank.  The 
credit  covers  the  period  from  the  date  of 
shipment  of  the  goods  to  the  date  of 
realization  of  export  proceeds  from  the 
overseas  customer.  Under  the  Foreign 
Exchange  Management  Act  of  1999. 
exporters  are  required  to  realize  export 
proceeds  within  180  days  from  the  date 
of  shipment,  which  is  monitored  by  the 
RBI.  Post-shipment  financing  is, 
therefore,  a  working  capital  program 
used  to  finance  export  receivables. 

In  general,  post-shipment  loans  are 
granted  for  a  period  of  no  more  than  180 
days.  For  loans  not  repaid  within  the 
due  date,  exporters  lose  the 
concessional  interest  rate  on  this 
financing. 

We  find  that  the  provision  of  the  pre- 
and  post-shipment  export  financing 
constitutes  a  financial  contribution 
pursuant  to  section  771(5)(D)(i)  of  the 
Act.  To  determine  whether  a  benefit  was 
conferred  under  the  pre-  and  post- 
shipment  export  financing  programs  for 
rupee-denominated  loans,^  we 
compared  the  interest  rate  charged  on 
these  loans  to  rupee-denominated, 
short-term  benchmark  interest  rates,  as 
described  in  the  "Benchmarks  for  Loans 
and  Discoimt  Rate"  section  above.  This 
comparison  shows  that  the  interest  rates 
charged  on  these  loans  were  lower  than 
the  rates  on  comparable  commercial 
loans  that  the  recipient  could  actually 
obtain  on  the  market.  Therefore,  in 
accordance  with  section  771(5)(E)(ii)  of 
the  Act,  we  preliminarily  determine  that 
the  provision  of  the  pre-  and  post- 
shipment  export  financing  conferred 
bemfits  on  the  respondents  during  the 
POL 

The  Department  has  previously  foimd 
both  pre-shipment  and  post-shipment 
export  financing  to  be  contingent  upon 
export  performance  and,  therefore,  to 
constitute  export  subsidies.  See,  e.g., 
Hot-Rolled  fmm  India,  Decision  Memo, 
Analysis  of  Programs  Section  at 
Paragraph  I.A.  No  new  information  has 
been  submitted  in  this  investigation  to 
warrant  reconsideration  of  this 
specificity  determination.  Therefore,  in 
accordance  with  section  771{5A)  of  the 
Act,  we  continue  to  find  that  provision 
of  the  pre-  and  post-shipment  export 
financing  constitutes  a  coimtervailable 
export  subsidy. 

To  calciilate  the  subsidy  rates  for  the 
pre-shipment  export  financing,  we 
divided  the  total  amount  of  benefit  to 
each  respondent  by  each  respondent's 

total  exports.  Accordingly,  we 


'  None  of  the  respondents  reported  using  foreign 
currency-denominated  loans  throu^  the  pre-  or 
post-shipment  export  Rnancing  programs  during 
the  POl. 


preliminarily  determine  the  net 
countervailable  subsidy  imder  the  pre- 
shipment  export  financing  program  to 
be  1.43  percent  ad  valorem  for  Ester, 
2.24  percent  ad  valorem  for  Garware, 
and  0.50  percent  ad  valorem  for 
Polyplex. 

With  regard  to  rupee-denominated 
post-shipment  loans,  the  respondents 
have  indicated  that  post-shipment 
financing  can  be  tied  to  specific  export 
contracts.  Therefore,  when  calculating 
the  net  subsidy  rate  for  rupee- 
denominated  post-shipment  loans,  we 
divided  the  benefits  received  by  each 
respondent  tmder  this  program  by  their 
respective  sales  of  subject  merchandise 
made  to  the  United  States  during  the 
POI.  On  this  basis,  we  preliminarily 
determine  the  net  coimtervailable 
subsidy  under  the  post-shipment  export 
financing  program  to  be  1.59  percent  ad 
valorem  for  Ester,  2.28  percent  ad 
valorem  for  Garware,  and  0.47  percent 
ad  valorem  for  Polyplex. 

2.  Duty  Entitlement  Passbook  Scheme 
(DEPS) 

The  DEPS  enables  exporting 
companies  to  earn  import  duty 
exemptions  in  the  form  of  passbook 
credits  rather  than  cash.  Prior  to  the 
POI,  exporting  companies  could  obtain 
DEPS  credits  on  a  pre-export  or  on  a 
post-export  basis.  The  GOI  reported  that 
the  pre-export  DEPS  program  was 
abolished  effective  April  1,  2000. 

All  exporters  are  eligible  to  earn  DEPS 
credits  on  a  post-export  basis,  provided 
that  the  exported  product  is  listed  in  the 
GOI's  standard  input-output  norms 
(SION).  Post-export  DEPS  credits  can  be 
used  for  any  subsequent  imports, 
regardless  of  whether  they  are 
consimied  in  the  production  of  an 
export  product.  Post-export  DEPS 
credits  are  valid  for  12  months  and  are 
transferable.  With  respect  to  subject 
merchandise,  exporters  were  eligible  to 
earn  credits  equal  to  15  percent  of  the 
f.o.b.  value  of  their  export  shipments 
during  the  fiscal  year  ending  March  31, 
2001.  During  the  POI,  Ester,  Garware, 
and  Polyplex  all  earned  post-export 
DEPS  credits. 

The  criteria  regarding  the  remission, 
exemption  or  drawback  of  import  duties 
is  set  forth  in  19  CFR  351.519.  Pursuant 
to  this  provision,  the  entire  amount  of 
an  import  duty  exemption  is 
countervailable  if  the  government  does 
not  have  in  place  and  apply  a  system  or 
procedure  to  confirm  which  imports  are 
consumed  in  the  production  of  the 
exported  product  and  in  what  amoimts. 
In  Hot-Rolled  from  India,  we 
determined  that  the  DEPS  rate  of  credit 
appears  not  to  be  reflective  of  imports 
of  the  producer  which  it  is  intended  to 


represent.  See  Hot-Rolled  from  India, 
Decision  Memo,  Analysis  of  Comments 
Section  at  Comment  6.  We  also  foimd 
that,  since  the  DEPS  rates  are  based  on 
the  value  of  imports  and  not  the 
quantity  of  imports,  there  is  no  reliable 
method  for  the  GOI  to  monitor  whether 
the  value  of  credits  given  is 
commensurate  with  the  value  of  credits 
claimed.  Id.  Therefore,  we  concluded  in 
Hot-Rolled  from  India  that  the  GOI  does 
not  have  in  place  and  does  not  apply  a 
system  to  confirm  which  inputs  are 
consumed  in  the  production  of  the 
exported  products  and  in  what  amounts 
that  is  reasonable  and  effective  for  the 
purposes  intended.  Id. 

Consequently,  in  Hot-Rolled  from 
India  we  determined  that  imder  section 
351.519(a)(4)  of  the  Department's 
regulations,  the  entire  amount  of  import 
duty  exemption  earned  by  the 
respondents  during  the  POI  constitutes 
a  benefit.  Id.  In  addition,  we  further 
found  that  a  financial  contribution,  as 
defined  under  section  771(5)(D)(ii)  of 
the  Act,  is  provided  under  the  program 
because  the  GOI  provides  the 
respondents  with  credits  for  the  future 
pajrment  of  import  duties.  See  Notice  of 
Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Aligrunent  of 
Final  Countervailing  Determination 
With  Final  Antidumping  Duty 
Determinations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  India, 
66  FR  20240,  20245  [Hot-Rolled  from 
India  Prelim)  (imchanged  by  the  final 
determination).  We  further  found  that 
this  program  can  only  be  used  by 
exporters  and,  therefore,  is  specific 
under  section  771(5A)(B)  of  the  Act.  Id. 
In  the  instant  proceeding,  no  new 
information  has  been  submitted  to 
demonstrate  that  a  different  decision  is 
warranted  at  this  time.  Therefore,  for 
purposes  of  this  preliminary 
determination,  we  find  that  the  DEPS 
conferred  countervailable  export 
subsidies  upon  the  respondents  during 
the  POI. 

Under  19  CFR  351.519(b)(2),  if  a 
program  permits  exemption  of  import 
duties  upon  export,  the  Department 
normally  will  consider  the  benefit  as 
having  been  received  upon  exportation. 
The  Department  calculates  the  benefit 
on  an  "earned"  basis  (that  is,  upon 
export)  where  it  is  provided,  as  in  the 
DEPS  program,  as  a  percentage  of  the 
value  of  the  exported  merchandise  on  a 
shipment-by-shipment  basis,  and  the 
exact  amount  of  the  exemption  is 
known.  See  Plate  from  India,  64  FR  at 
73140.  In  the  instant  case,  we  have 
determined,  pursuant  to  section 
771(5)(E)  of  the  Act  and  19  CFR 
351.519(b)(2),  that  benefits  from  the 
DEPS  are  conferred  as  of  the  date  of 
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exportation  of  the  shipment  for  which 
the  pertinent  DEPS  credits  are  earned 
rather  than  the  date  DEPS  credits  are 
used.  At  the  date  of  exportation,  the 
amount  of  the  benefit  is  known  by  the 
exporter.  The  benefit  to  the  respondents 
under  this  program  is  the  total  value  of 
DEPS  import  duty  exemptions  that  the 
respondents  earned  on  their  export 
shipments  of  subject  merchandise  to  the 
United  States  during  the  POI.  We  note 
that  this  approach  is  consistent  with  the 
methodology  employed  in  Hot-Rolled 
from  India.  See  e.g.,  Hot-Rolled  from 
India,  Decision  Memo,  Analysis  of 
Comments  Section  at  Comment  16. 

Under  19  CFR  351.524(c),  this 
program  provides  a  recurring  benefit 
because  DEPS  credits  provide 
exemption  from  import  duties.  To 
derive  the  DEPS  program  rate,  we  first 
calculated  the  value  of  the  post-export 
credits  that  the  respondents  earned  for 
their  export  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POI  by  multiplying  the  f.o.b.  value 
of  each  export  sldpment  by  the 
percentage  of  DEPS  credit  allowed 
under  the  program  for  exports  of  subject 
merchandise.  We  then  subtracted  as  an 
allowable  of&et  the  actual  amount  of 
application  fees  paid  for  each  license  in 
accordance  with  section  771(6]  of  the 
Act.  Finally,  we  took  this  sum  (the  total 
value  of  the  licenses  net  of  application 
fees  paid)  and  divided  it  by  each 
respondent's  total  respective  exports  of 
subject  merchandise  to  the  United 
States  during  the  POI. 

On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidy  from  this  program  to  be  15.63 
percent  ad  valorem  for  Ester,  14.66 
percent  ad  valorem  for  Garware,  and 
14.33  percent  ad  valorem  for  Polyplex. 

3.  Special  Import  Licenses  (SILs) 

During  the  POI,  Ester  and  Garware 
sold  two  types  of  import  licenses — SILs 
for  Quality  and  SILs  for  Trading  Houses. 
SILs  for  Quality  are  licenses  granted  to 
exporters  which  meet  internationally- 
accepted  quality  standards  for  their 
products,  such  as  the  International 
Standards  Organization  (ISO)  standards. 
SILs  for  Trading  Houses  are  licenses 
granted  to  exporters  that  meet  certain 
export  targets.  Both  types  of  SILs  permit 
the  holder  to  import  products  listed  on 
a  "Restricted  List  of  Imports"  in 
amounts  up  to  the  face  value  of  the  SIL. 
Under  the  program,  the  SILs  do  not 
exempt  or  reduce  the  amoupt  of  import 
duties  paid  by  the  importer. 

In  addition,  Garware  reported  in  its 
September  27,  2001  response  that  it 
surrendered  certain  SIL^  to  the  GOI 
during  the  POI  because  it  had  not  met 
its  export  obligation  for  materials  that  it 


had  imported  in  previous  years  tmder 
the  "Advance  Licence  under  Duty 
Exemption  Entitlement  Certificate 
Scheme,  wherein  the  company  had 
imdertaken  to  export  with  a  minimum 
value  addition  of  33%"  (i.e.,  apparently, 
the  pre-export  DEPS  program). 

The  Department  has  previously 
determined  that  the  sale  of  SILs 
constitutes  an  export  subsidy  because 
companies  receive  these  licenses  based 
on  their  status  as  exporters.  See,  e.g., 
Hot-Rolled  from  India,  Decision  Memo, 
Analysis  of  Programs  Section  at 
paragraph  I.D.  No  new  information  has 
been  submitted  in  this  investigation  to 
warrant  reconsideration  of  this 
determination.  Therefore,  in  accordance 
with  section  771(5A)(B)  of  the  Act,  we 
continue  to  find  that  the  receipt  of 
benefits  under  this  program  is 
contingent  upon  export  performance. 
Pursuant  to  section  771(5)(D)(i)  of  the 
Act,  the  financial  contribution  in  the 
sale  of  SILs  consists  of  the  revenue 
received  on  the  sale  of  Ucenses,  the 
amount  of  which  constitutes  the  benefit 
from  the  sale  of  SILs  imder  section 
771(5)(E)oftheAct. 

Ftuihermore,  by  using  other  SDLs 
granted  by  the  GOI  to  fidfill  its  export 
obligation  imder  the  pre-export  DEPS 
program,  Garware  avoided  the  expense 
of  having  to  purchase  SILs  on  the  open 
market  to  fulfill  this  obligation.  Since 
Garware  received  these  SILs  (like  its 
SILs  sold  during  the  POI)  because  of  its 
status  as  an  exporter,  we  preliminarily 
find  that  the  use  of  SILs  constitutes  a 
coimtervailable  export  subsidy  in 
accordance  with  section  771(5A)tB}  of 
the  Act.  Pursuant  to  section  771(5)(D)(i) 
of  the  Act,  the  financial  contribution  in 
the  use  of  SILs  consists  of  the  expense 
that  Garware  avoided  by  not  having  to 
buy  SILs  on  the  open  market,  the 
amotmt  of  which  constitutes  the  benefit 
from  the  use  of  SILs  under  section 
771(5)(E)  of  the  Act.  At  verification,  we 
intend  to  obtain  information  on  whether 
Garware  received  other  benefits  from 
the  use  of  SILs,  such  as  avoiding  the 
payment  of  penalties  for  not  meeting  its 
export  obligation  under  the  pre-export 
DEPS  program. 

The  respondents  also  reported  the 
application  fees  that  they  paid  to  obtain 
those  SILs  that  they  sold  during  the  POI. 
We  preliminarily  determine  that  the 
application  fees  paid  by  the  respondent 
companies  for  the  SILs  qualify  as  an 
"*  *  *  application  fee,  deposit,  or 
similar  payment  paid  in  order  to  qualify 
for,  or  to  receive,  the  benefit  of  the 
countervailable  subsidy."  See  section 
771(6}(A)oftheAct. 

We  calculated  the  net  subsidy  rate  for 
the  sale  and  (for  Garware)  the  use  of 
SILs  in  the  following  manner.  We  first 


calculated  the  total  amount  of  proceeds 
each  respondent  received  from  its  sales 
of  these  licenses  (net  of  application 
fees).  For  Garware,  we  added  to  the 
proceeds  the  expense  that  Garware 
avoided  by  not  having  to  buy  SILs  on 
the  open  market,  which  we  calculated 
based  on  the  prices  that  Garware 
received  for  the  sale  of  its  SILs  during 
the  POI.  Because  the  receipt  of  SILs 
caimot  be  segregated  by  type  or 
destination  of  export,  we  then  divided 
the  resulting  amounts  for  each 
respondent  by  its  respective  total  export 
sales  for  the  POI.  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidy  to  be  0.00 
percent  ad  valorem  for  Ester  and  0.01 
percent  ad  valorem  for  Garware. 
The  GOI  indicated  that  the  SIL 
scheme  was  abolished  on  March  31, 
2001.  However,  the  GOI  has  not  yet 
submitted  a  copy  of  any  legislation  to 
substantiate  the  termination  of  this 
program.  During  verification,  we  will 
seek  to  confirm  whether  this  program 
has  been  terminated  and  whether  its 
termination  qualifies  as  a  "program- 
wide  change  '  under  19  CFR  351.526.  If 
we  can  substantiate  during  verification 
that  there  has  been  a  program-wide 
change,  we  will  adjust  the  cash  deposit 
rates  to  reflect  the  termination  of  this 
program  in  our  final  determination. 

4.  Export  Promotion  Capital  Goods 
Scheme  (EPCGS) 

The  EPCGS  provides  for  a  reduction 
or  exemption  of  customs  duties  and  an 
exemption  from  excise  taxes  on  imports 
of  capital  goods.  Under  this  program, 
producers  may  import  capital 
equipment  at  reduced  rates  of  duty  by 
imdertaking  to  earn  convertible  foreign 
exchange  equal  to  four  to  five  times  the 
value  of  the  capital  goods  within  a 
period  of  eight  years.  Failing  to  meet  the 
export  obligation,  a  company  is  subject 
to  payment  of  all  or  part  of  the  duty 
reduction,  depending  on  the  extent  of 
the  export  shortfall,  plus  ftenalty 
interest. 

The  respondents  reported  that  they 
imported  machinery  under  the  EPCGS 
in  the  years  prior  to  the  POI  and  during 
the  POI.  For  some  of  their  imported 
machinery,  the  respondents  met  their 
export  requirements.  As  a  result,  the 
GOI  completely  waived  the  amount  of 
import  duties.  However,  the 
respondents  have  not  completed  their 
export  requirements  for  other  imports  of 
capital  machinery.  Therefore,  although 
the  respondents  received  a  reduction  in 
import  duties  when  the  capital 
machinery  was  imported,  the  final 
waiver  on  the  potential  obligation  to 
repay  the  duties  has  not  yet  been  made 
by  the  GOI. 
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In  Hot-Rolled  from  India,  we 
determined  that  the  import  duty 
reduction  provided  under  the  EPCGS 
was  a  countervailable  export  subsidy. 
See  Hot-Rolled  frr)m  India,  Decision 
Memo,  Analysis  of  Programs  Section  at 
paragraph  I.E.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  provided  to  warrant  a 
reconsideration  of  this  determination. 
Therefore,  in  accordance  with  section 
771(5A)(B)  of  the  Act,  we  continue  to 
find  that  the  receipt  of  benefits  under 
this  program  is  contingent  upon  export 
performance. 

We  determine  that  the  GOI  provided 
a  financial  contribution  under  section 
771(5)(D)(i)  of  the  Act,  and  the 
respondents  benefitted  under  section 
771(5)(E)  of  the  Act,  in  two  ways  by 
participating  in  this  program.  The  first 
financial  contribution  and  benefit  to  the 
respondents  is  the  waiver  of  import 
duty  on  imports  of  capital  equipment. 
Because  the  GOI  has  formally  waived 
the  impaid  duties  on  those  imports,  we 
have  treated  the  full  amoimt  of  the 
waived  duty  exemptions  as  a  grant 
received  in  the  year  in  which  the  GOI 
officially  granted  the  waiver. 

The  criteria  to  be  used  by  the 
Department  in  determining  whether  to 
allocate  the  benefits  from  a 
countervailable  subsidy  program  is 
specified  under  19  CFR  351.524. 
Specifically,  reoirring  benefits  are  not 
to  be  allocated  but  are  to  be  expensed 
to  the  year  of  receipt,  while  non- 
recurring benefits  are  to  be  allocated 
over  time.  For  the  preliminary 
determination  of  this  investigation,  non- 
recurring benefits  will  be  allocated  over 
18  years  for  Ester  and  Polyplex,  and  19 
years  for  Garware.  the  company-specific 
AUL  of  assets  as  reported  by  the 
respondents.^ 

Normally,  tax  benefits  are  considered 
to  be  recurring  benefits  and  are 
expensed  in  the  year  of  receipt.  Since 
import  duties  are  a  type  of  tax,  the 
benefit  provided  under  this  program  is 
a  tax  benefit,  and,  thus,  normally  would 
be  considered  a  recurring  benefit. 
However,  the  Department's  regulations 
recognize  that,  under  certain 
drcunistances,  it  is  more  appropriate  to 
allocate  over  time  the  benefits  of  a 
program  normally  considered  a 
recurring  subsidy,  rather  than  to 
expense  the  benefits  in  the  year  of 
receipt  Section  351.524(c)(2)  of  the 
Department's  regulations  provides  that  a 
party  can  claim  that  a  subsidy  normally 
treated  as  a  recurring  subsidy  should  be 
treated  as  a  non-reciirring  subsidy  and 
enumerates  the  criteria  to  be  used  by  the 


Department  in  evaluating  such  a  claim. 
In  the  Preamble  to  our  regulations,  the 
Department  provides  an  example  of 
when  it  may  be  more  appropriate  to 
consider  the  benefits  of  a  tax  program  to 
be  non-recurring  benefits,  and,  thus, 
allocate  those  benefits  over  time. 
Countervailing  Duties;  Final  Rule,  63  FR 
65348,  65393  (November  25, 1998).  We 
also-  stated  in  the  Preamble  to  our 
regulations  that,  if  a  government 
provides  an  import  duty  exemption  tied 
to  major  capital  equipment  purchases,  it 
may  be  reasonable  to  conclude  that, 
because  these  duty  exemptions  are  tied 
to  capital  assets,  the  benefits  from  such 
duty  exemptions  should  be  considered 
non-reciuring,  even  though  import  duty 
exemptions  are  on  the  list  of  recurring 
subsidies.  Id.  Because  the  benefit 
received  from  the  waiver  of  import 
duties  under  the  EPCGS  is  tied  to  the 
capital  assets  of  the  respondent 
companies,  and,  therefore,  is  just  such 
a  benefit,  we  determine  that  it  is 
appropriate  to  treat  the  waiver  of  duties 
as  a  non-reciuring  benefit.  We  note  that 
our  approach  on  this  issue  is  consistent 
with  that  taken  in  Hot-Rolled  from 
India.  See  Hot-Rolled  from  India  Prelim, 
66  FR  20247  (unchanged  by  the  final 
determination). 

In  their  questionneiire  responses,  the 
respondents  reported  all  of  the  capital 
equipment  imports  they  made  using 
EPCGS  licenses  and  the  application  fees 
they  paid  to  obtain  their  EPCGS 
licenses.  We  preliminarily  determine 
that  the  application  fees  paid  by  the 
respondent  companies  qualify  as  an 
"*  *  "Application  fee,  deposit,  or 
similar  payment  paid  in  order  to  qualify 
for,  or  to  receive,  the  benefit  of  the 
countervailable  subsidy."  See  section 
771(6)(A)oftheAct. 

In  order  to  calculate  the  benefit 
received  from  the  waiver  of  the 
respondent  companies'  import  duties  on 
their  capital  equipment  imports,  we 
determined  the  total  amount  of  duties 
waived  in  each  year  (net  of  application 
fees).  Consistent  with  omi  approach  in 
Hot-Rolled  from  India,  we  determine  the 
year  of  receipt  to  be  the  year  in  which 
the  GOI  formally  waived  the  respondent 
com[>anies'  remaining  outstanding 
import  duties.  Id.  Next,  we  performed 
the  "0.5  percent  test,"  as  prescribed 
under  19  CFR  351.524(b)(2)  for  each 
year  in  which  the  GOI  granted  the 
respondent  companies  an  import  duty 
waiver*  Those  waivers  whose  face 
values  exceeded  0.5  percent  of  each  of 
the  respondent  companies'  total  export 


*GaTwan  Chemicals  did  not  have  any  noo- 
recunittg  benefits  to  be  allocated. 


>  Under  this  section,  non-fecurring  subsidies  will 
be  expensed  in  the  year  of  receipt  rather  than 
allocated  over  time  if  the  benefit  from  the  non- 
recurring subsidy  is  less  than  O.S  percent  of  the 
company's  sales. 


sales  in  the  year  in  which  the  waivers 
were  granted  were  allocated  over  the 
company-specific  AULs,  the  AUL  used 
in  this  investigation,  using  the 
Department's  standard  allocation 
methodology  for  non-recurring 
subsidies  imder  section  19  CFR 
351.524(b). 

A  second  type  of  financial 
contribution  and  benefit  conferred 
imder  this  program  involves  the  import 
duty  reductions  that  the  respondents 
received  on  the  imports  of  capital 
equipment  for  which  the  respondents 
have  not  yet  met  their  export 
requirements.  For  those  capital 
equipment  imports,  the  respondents 
have  unpaid  duties  that  will  have  to  be 
paid  to  the  GOI  if  the  export 
requirements  are  not  met.  Therefore,  we 
determine  that  the  companies  had 
outstanding  contingent  liabilities  during 
the  POI.  When  a  company  has  an 
outstanding  liability  and  the  repayment 
of  that  liability  is  contingent  upon 
subsequent  events,  our  practice  is  to 
treat  any  balance  on  that  unpaid 
liability  as  an  interest-free  loan.  See  19 
CFR  351.505(d)(1). 

We  determine  that  the  amoimt  of 
contingent  liability  to  be  treated  as  an 
interest-free  loan  is  the  amount  of  the 
import  duty  reduction  or  exemption  for 
wbdch  the  respondents  applied  but,  as 
of  the  end  of  the  POI,  had  not  been 
finally  waived  by  the  GOI.  Accordingly, 
we  determine  the  benefit  to  be  the 
interest  that  the  respondents  would 
have  paid  during  the  POI  had  they 
borrowed  the  full  amount  of  the  duty 
reduction  at  the  time  of  import.  We  note 
that  this  approach  is  consistent  with  the 
methodology  employed  in  Hot-Rolled 
from  India.  Id.  Pursuant  to  19  CFR 
351.505(d)(1),  the  benchmark  for 
measuring  the  benefit  is  a  long-term 
interest  rate  because  the  event  upon 
which  repayment  of  the  duties  depends 
(i.e.,  the  date  of  expiration  of  the  time 
period  for  the  respondents  to  fulfill  their 
export  commitments)  occurs  at  a  point 
in  time  more  than  one  year  after  the  date 
the  capital  goods  were  imported. 

To  calculate  the  program  rate,  we 
combined,  where  applicable,  the  siun  of 
the  allocated  benefits  received  on 
waived  duties  and  the  benefits 
conferred  on  the  respondents  in  the 
form  of  contingent  liability  loans.  We 
then  divided  ench  respondent's  total 
benefit  imder  the  program  by  its 
respective  total  export  sales  during  the 
POI.  For  Garware  Chemicals,  we  used 
the  total  export  sales  of  Garware  and 
Garware  Cheinicals  as  the  denominator 
in  this  calculation.  We  added  the 
resulting  percentages  for  Garware  and 
Garware  Chemicals  to  calculate 
Garware's  total  rate.  On  this  basis,  we 
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preliminarily  determine  the  net 
countervailable  subsidy  from  this 
program  to  be  2.85  percent  ad  valorem 
for  Ester,  6.66  percent  ad  valorem  for 
Garware,  and  4.55  percent  ad  valorem 
for  Pol)rplex. 

State  of  Maharashtra  Programs 

1.  Sales  Tax  Incentives 

The  State  of  Maharashtra  (SOM) 
grants  a  package  scheme  of  incentives 
for  privately-owned  (i.e..  not  100 
percent  owned  by  the  GOI) 
manufacturers  to  invest  in  certain  areas 
of  Maharashtra.  One  of  these  incentives 
consists  of  either  an  exemption  or 
deferral  of  state  sales  taxes.  Through 
this  incentive,  companies  are  exempted 
from  paying  state  sales  taxes  on 
purchases,  and  collecting  sales  taxes  on 
sales;  or,  as  an  alternative,  are  allowed 
to  defer  submitting  sales  taxes  collected 
on  sales  to  the  SOM  for  ten  to  twelve 
years.  After  the  deferral  period  expires, 
the  companies  are  required  to  submit 
the  deferred  sales  taxes  to  the  SOM  in 
equal  installments  over  five  to  six  years. 
The  total  amoimt  of  the  sales  tax 
incentive  either  exempted  or  deferred  is 
based  on  the  size  of  the  capital 
investment,  and  the  area  in  which  the 
capital  is  invested. 

Garware  and  Garware  Chemicals 
reported  that  they  participate  in  the 
sales  tax  incentive  program.  Prior  to 
1997,  Garware  received  a  deferral 
through  this  program  for  submitting  the 
state  sales  tax  to  the  SOM  that  it 
collected  on  its  sales,  and  during  the 
POI,  still  owed  the  SOM  for  part  of  the 
pre-1997  deferred  taxes.  After  1997, 
Garware  received  an  exemption  through 
this  program  from  the  payment  and 
collection  of  state  sales  tax.  Garware 
Chemicals  also  received  an  exemption 
through  this  program  from  the  payment 
and  collection  of  state  sales  tax. 

We  preliminarily  find  that  this 
program  is  specific  within  the  meaning 
of  sections  771(5A)(D)(i)  and  (iv)  of  the 
Act  because  the  benefits  of  this  program 
are  limited  to  privately-owned  [i.e.,  not 
100  pfflcent  owned  by  the  GOI) 
industries  located  within  designated 
geographical  regions  within  the  SOM. 
We  also  preliminarily  find  that  the  SOM 
provided  a  financial  contribution  under 
section  771(5)(D)(i)  of  the  Act,  and  that 
the  respondents  benefitted  under 
section  771(5)(E)  of  the  Act,  in  two  ways 
through  this  program. 

First,  for  the  s^es  taxes  exempted,  a 
benefit  exists  to  the  extent  that  \he  taxes 
paid  by  Garware  and  its  affiliate  as  a 
result  of  this  program  are  less  than  the 
taxes  these  companies  would  have  paid 
in  the  absence  of  the  program.  See  19 
CFR  351.510(a)(l}.  As  applied  to  the 


program  at  issue,  Garware  and  its 
affiliate  paid  less  taxes  through  the 
exemption  of  sales  taxes  on  purchases. 
Furthermore,  Garware  and  its  affiliate 
did  not  collect  any  sales  taxes  on  their 
sales.  However,  this  did  not  have  the 
effect  of  Garware  and  its  affiliate  paying 
any  less  taxes  from  their  own  funds. 
Therefore,  we  preliminarily  determine 
that  the  only  benefit  and  financial 
contribution  were  conferred  in  the 
amount  of  sales  taxes  exempted  on 
purchases. 

Second,  for  the  sales  taxes  deferred, 
the  Department  treats  such  deferred 
indirect  taxes  as  a  government-provided 
loan  in  the  amount  of  the  taxes  deferred. 
A  benefit  thus  exists  to  the  extent  that 
the  appropriate  interest  charges  are  not 
collected.  See  19  CFR  351.510(a)(2).  We 
therefore  preliminarily  determine  that  a 
benefit  was  conferred  in  the  amount  of 
the  interest  that  Garware  would  have 
paid  during  the  POI  had  it  borrowed,  at 
the  time  the  collected  sales  taxes  were 
deferred,  the  amount  of  the  deferred 
sales  taxes  still  unpaid  at  the  end  of  the 
POI.  Pursuant  tol9  CFR 
351.505(a)(2)(iii),  to  determine  the 
amount  of  the  benefit  conferred,  we 
used  a  long-term  benchmark  interest 
rate  based  on  long-term  loans  which 
were  established  during  the  years  in 
which  the  terms  of  the  sales  tax 
deferrals  were  established. 

To  calculate  the  program  rate,  we  first 
summed  Garware's  benefits  received  on 
exempted  sales  taxes  on  purchases 
during  the  PDI  and  the  benefits 
conferred  in  the  form  of  unpaid  interest 
on  the  deferred  sales  taxes.  We  then 
divided  Garware's  total  benefit  under 
the  program  by  its  total  sales  during  the 
POI.  For  Garware  Chemicals,  we 
divided  the  amount  of  benefits  received 
on  exempted  sales  taxes  on  purchases 
diuing  the  POI  by  the  sum  of  Garware's 
and  Garware  Chemicals'  total  sales 
(excluding  sales  between  Garware  and 
Garware  Qiemicals).  We  added  the 
resulting  percentages  for  Garware  and 
Garware  Chemicals  to  calculate 
Garware's  total  subsidy  rate.  On  this 
basis,  we  preliminarily  determine  the 
net  countervailable  subsidy  from  this 
program  to  be  1.92  percent  ad  valorem 
for  Garware. 

2.  Electricity  Duty  Exemption  Scheme 

Another  incentive  that  the  SOM 
provides  as  part  of  the  package  scheme 
of  incentives  is  an  exemption  frtim  the 
payment  of  tax  on  electricity  charges. 
This  exemption  is  available  to 
manufacturers  located  in  certain  regions 
of  Maharashtra.  Garware  and  Garware 
Chemicals  reported  that  they  received 
an  exemption  bom  the  payment  of  tax 


on  electricity  charges  through  this 
program. 

Because  the  SOM  has  forgone  or  not 
collected  revenue  otherwise  due.  we 
preliminarily  find  that  the  tax 
exemption  provided  through  this 
program  constitutes  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(ii)  of  the  Act.  We  also 
preliminarily  find  that  this  program  is 
specific  within  the  meaning  of  section 
771(5A){D)(iv)  of  the  Act  because  the 
benefits  of  this  program  are  limited  to 
industries  located  within  designated 
geographical  regions  within  the  SOM.  In 
regard  to  the  benefit  to  Garware  and  its 
affiliate  under  this  program  pursuant  to 
section  771(5)(E)  of  the  Act.  we 
preliminarily  find  that  the  benefit 
consists  of  the  amount  of  tax  exempted 
on  electricity  charges  through  this 
program  during  the  POI. 

In  our  calculation  of  the  subsidy  rate 
for  this  program,  we  treated  the  benefit 
under  this  program  as  a  recurring 
benefit,  and  took  into  account  the 
manner  in  which  Garware  and  Garware 
Chemicals  pay  for  their  electricity 
charges,  and  the  manner  in  which  they 
receive  the  benefit  from  this  program. 
Garware  reported  that  it  pays  the 
electricity  charges  (net  of  the  exempted 
electricity  tax)  for  both  Garware  and 
Garware  Chemicals,  and  Garware 
Chemicals  subsequentiy  compensates 
Garware  for  the  amount  of  the  electricity 
that  it  actually  consumed.  Since 
Garware  pays  for  the  electricity  charges 
for  both  companies,  Garware  and 
Garware  Chemicals  do  not  separately 
benefit  from  the  exemption  of  the  tax  on 
electricity  charges,  but  rather  jointiy 
benefit  through  Garware's  joint  payment 
of  electricity  charges,  and  joint 
exemption  of  electricity  taxes.  Since 
these  two  companies  do  not  separately 
benefit  from  this  program,  we 
preliminarily  determine  that  it  is 
appropriate  to  directiy  calculate  a  joint 
subsidy  rate  for  this  program,  rather 
than  to  calculate  two  separate  subsidy 
rates,  and  then  combine  the  rates  to 
calculate  Garware's  overall  rate.  We 
therefore  calculated  the  subsidy  rate  for 
this  program  by  dividing  the  total 
amount  of  electricity  tax  exempted 
during  the  POI  for  both  companies 
under  this  program  by  the  sum  of  the 
two  companies  total  sales  (excluding  the 
sales  between  Garware  and  Garware 
Chemicals).  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidy  from  this 
program  to  be  0.37%  percent  ad 
valorem  for  Garware. 
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State  of  Uttar  Pradesh  "  Programs 
Sales  Tax  Incentives  | 

The  SUte  of  Uttar  Pradesh  (SUP),  like 
the  SOM,  provides  sales  tax  incentives 
for  manufacturers  that  make  capital 
investments.  This  incentive,  established 
by  section  4-A  of  the  Uttar  Pradesh 
Trade  Tax  Act,  consists  of  either  an 
exemption  or  deferral  of  state  sales 
taxes.  Through  this  incentive, 
companies  are  exempted  from  paying 
state  sales  taxes  on  purchases,  and 
collecting  sales  taxes  on  sales;  or,  as  an 
alternative,  are  allowed  to  defer 
submitting  sales  taxes  collected  on 
sales.  The  amouiit  of  the  sales  tax 
incentive  is  based  on  the  size  of  the 
capital  investment,  and  the  area  in 
which  the  capital  is  invested.^ 
Eligibility  for  this  program  is  also  based 
on  companies  meeting  certain 
employment  percentages  for  specific 
castes,  tribes,  "backward  classes,"  and 
minorities,  while  thirteen  specified 
industries  are  not  eligible  for  any 
benefits  under  this  program.  Ester  and 
Polyplex  reported  that  they  participate 
in  the  sales  tax  incentive  program,  and 
received  an  exemption  through  this 
program  from  the  payment  and 
collection  of  state  sales  tax. 

We  preliminarily  find  that  this 
program  is  specific  within  the  meaning 
of  sections  771(5A)P)  (i)  and  (iv)  of  the 
Act  because  the  benefits  of  this  program 
are  limited  to  the  industries  not 
otherwise  excluded,  and  the  benefits  are 
based,  in  part,  on  the  area  in  which 
companies  invest  capital.  We  also 
preliminarily  find  that  the  SUP,  in  the 
same  manner  as  the  SOM  [see  section  of 
this  notice  on  SOM  Sales  Tax  Incentive 
program),  provided  a  financial 
contribution  under  section  771(5)(D){i) 
of  the  Act,  and  Ester  and  Polyplex 
benefitted  under  section  771(5)(E)  of  the 
Act,  in  the  amount  of  sales  taxes 
exempted  on  purchases. 

We  calculated  the  net  subsidy  rate  for 
this  program  for  each  company  by 
dividing  each  company's  total  amount 


■The  GOI.  in  its  October  1.  2001  supplemental 
response,  explained  that  in  NoveDober  2000  (during 
the  POD.  the  State  of  Uttar  Pradesh  (SUP)  was  re- 
organized into  two  states:  the  SUP  and  the  State  of 
Uttaranchal  (SOU).  The  GOI  further  explained  that. 
as  a  result  of  this  reorganization ,  the  focilities  of  the 
two  respondents.  Ester  and  Polyplex.  that 
previously  were  located  in  the  SUP  were  now 
located  in  the  SOU.  The  GOI  noted  that  the  SOU 
continues  to  apply  the  same  legislation  and 
regulations  underlying  the  programs  ->•  i<sue  in  this 
investigation  that  originated  in  the  SUP.  For  the 
purposes  of  this  notice,  we  will  refer  to  both  the 
SUP  and  SOU  as  the  SUP.  since  the  programs  at 
issue  originated  in  the  SUP. 

'  Companies  that  invest  in  all  areas  of  the  SUP 
can  receive  benefits  through  this  program,  but  the 
level  of  benefits  granted  depends  in  part  on  the  area 
where  the  capital  is  investeid. 


of  sales  tax  not  paid  on  purchases 
through  this  program  during  the  POI  by 
each  company's  total  sales  for  the  POI.® 
On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidy  from  this  program  to  be  0.00% 
percent  ad  valorem  for  Ester  and  0.00% 
percent  ad  valorem  for  Polyplex. 

Programs  Preliminarily  Determined  Not 
to  Confer  Subsidies 

GOIPmgrams 

Advance  License  Scheme 

In  order  for  the  Department  to 
consider  a  drawback  program,  such  as 
the  Advance  License  Scheme,  to  be  not 
countervailable,  the  government  must 
have  in  place  and  apply  a  reasonable 
system  or  procedure  to  confirm  which 
inputs  are  consumed  in  the  production 
of  the  exported  products  and  in  what 
amoimts.  In  Hot-Rolled  from  India,  we 
determined  that,  under  the  Advance 
License  Scheme,  the  GOI  has  in  place 
and  applies  a  system  to  confirm  which 
inputs  are  consumed  in  the  production 
of  the  exported  products  and  in  what 
amounts,  and  that  this  system  is 
reasonable  and  effective  for  the 
purposes  intended.  See  Hot-Rolled  from 
India,  Decision  Memo  at  Comment  5. 
We  made  this  determination  based  on 
the  following  findings: 

•  This  program  has  a  built-in 
monitoring  system  by  virtue  of  the 
application  process  and  the  manner  in 
which  the  amount  of  duty  exemption  to 
be  granted  is  limited  by  the  quantity 
stipulated  in  the  license. 

•  the  GOI  grants  an  advance  license 
only  for  items  listed  on  the  SION  for 
that  industry. 

•  the  GOI  will  grant  the  license  for 
the  items  and  quantities  requested  by  a 
company  only  if  the  items  and  amounts 
requested  are  listed  on  the  SION  for  the 
product. 

•  the  items  specified  in  the  advance 
licenses  as  items  to  be  imported  are 
items  that  are  used  in  the  production  of 
the  relevant  exported  merchandise. 

•  the  GOI  is  able  to  base  the  duties  to 
be  exempted  (when  those  imports  are 
made  using  the  license)  on  the  amoimts 
of  imported  inputs  necessary  for 
producing  the  product.  Id. 

We  also  determined  in  Hot-Rolled 
from  India  that  the  portion  of  the 
advance  licenses  attributable  to  items 
not  consimied  in  the  production  process 
constitute  an  over-rebate  of  duties 


*  For  purposes  of  the  final  determination,  we  may 
reconsider  whether  each  company's  total  sales  is 
the  appropriate  denominator  to  calculate  the 
subsidy  rate  for  this  program,  based  on  our  final 
determination  concerning  the  sales  tax  incentive  for 
exports  under  Section  4-B  of  the  Uttar  Pradesh 
Trade  Tax  Act,  as  discussed  below. 


because  the  amount  drawn-back  exceeds 
the  amoimt  of  import  charges  on 
imported  inputs  that  are  consumed  in 
the  production  of  the  exported  product. 
We  therefore  fotmd  this  over-rebate  to 
be  a  countervailable  subsidy.  Id. 

We  further  determined  in  Hot-Rolled 
from  India  that  the  sale  of  advance 
licenses  is  not  countervailable.  Id.  We 
based  this  determination  on  the  finding 
that  "because  the  amoimt  of  exemption 
granted  is  determined  at  the  time  of 
import  and  is  based  on  the  type  and 
quantity  of  a  specific  good  used  in  the 
production  of  exported  product,  the 
amount  of  duty  exemption  ultimately 
granted  need  not  be  claimed  by  the 
original  licensee."  Id. 

In  the  present  case,  the  record 
evidence  indicates  that  the  Advance 
License  Program  during  the  POI 
contained  those  same  features  that  we 
found  in  Hot-Rolled  from  India.  One 
respondent,  Polyplex,  reported  that, 
through  the  GOI,  it  transferred  part  of  an 
Advance  License  to  another  Indian 
company  during  the  POI,  and 
domestically  purchased  an  input  from 
that  company.  The  input  that  Polyplex 
purchaseid  bom  the  other  Indian 
company  was  consumed  in  the 
production  of  the  exported  product. 
Since  the  facts  of  this  case  indicate  that 
Polyplex  did  not  use  an  Advanced 
License  during  the  POI  to  import  or 
otherwise  purchase  an  input  that  was 
not  consumed  in  the  production  of  the 
exported  product,  we  preliminarily 
determine  that  Polyplex  did  not  benefit 
from  the  use  of  the  Advance  License 
under  section  771(5)(E)  of  the  Act,  and 
that  Polyplex's  use  of  an  Advance 
License  is  not  countervailable.  We  also 
note  that  we  intend  to  scrutinize  the 
details  of  Polyplex's  transaction 
involving  an  Advanced  License  during 
verification. 

State  of  Maharashtra  Programs 

Octroi  Refund  Scheme 

Under  this  program,  which  is  part  of 
the  SOM's  package  of  incentives, 
industrial  establishments  that  make 
capital  investments  in  specific  regions 
of  Maharashtra  are  entitled  to  the  refund 
of  octroi  duty,  a  tax  levied  by  local 
authorities  on  goods  that  enter  a  town 
or  district.  Garware  reported  that  it 
participates  in  this  program,  and  that  it 
has  filed  claims  for  the  refund  of  octroi 
duty,  but  that  it  has  not  received  any 
refund  so  far  under  this  program.  Since 
the  SOM  has  not  refunded  any  octroi 
duty  to  Garware,  the  SOM  has  not 
provided  a  financial  contribution  to 
Garware  within  the  meaning  of  section 
771(5)(D)  of  the  Act.  Moreover,  since 
Garware  has  not  received  any  refund 


Federal  Register /Vol.  66,  No.  204 /Monday,  October  22,  2001 /Notices 


53397 


fit)m.this  program,  Garware  has  not 
received  any  benefit  from  this  program 
under  section  771(5)(E)  of  the  Act.  We 
therefore  preliminarily  determine  that 
Garware's  participation  in  this  program 
during  the  POI  is  not  countervailable. 

Programs  Preliminarily  Determined  Not 
To  Be  Not  Used 

GOI  Programs 

1.  Exemption  of  Export  Credit  fitim 

Interest  Taxes 

2.  Income  Tax  Exemption  Scheme 

(Sections  lOA,  lOB  and  80  HHC) 

3.  Loan  Guarantees  from  the  GOI 

4.  Benefits  for  Export  Processing  Zones 

/  Export  Oriented  Units 

State  of  Maharashtra  Programs 

Capital  Incentive  Scheme 
State  of  Uttar  Pradesh  Programs 

Capital  Incentive  Scheme 
State  of  Gujarat  Programs 

Infrastructure  Assistance  Schemes 

Program  For  Which  Additional 
Informati(»  Is  Needed 

State  of  Uttar  Pradesh  Programs 

Sales  Tax  Incentives  for  Exports  Under 
Section  4^  of  die  Uttar  Pradesh  Trade 
Tax  Act 

In  their  questionnaire  responses,  the 
GOI,  Ester,  and  Poljrplex  referenced  a 
sales  tax  incentive  for  exports  under 
Section  4-B  of  the  Uttar  Pradesh  Trade 
Tax  Act.  The  Department  has  not 
previously  investigated  this  program. 
However,  it  appears  that  this  incentive 
may  be  a  countervailable  subsidy, 
pursuant  to  section  775  of  the  Act. 
Therefore,  the  Department  is  including 
this  program  in  this  investigation. 

Under  this  program,  the  SUP  exempts 
from  the  state  sales  tax  purchases  of 
inputs  required  for  the  manufecture  of 
goods  that  will  ultimately  be  exported. 
According  to  the  GOI,  the  sales  tax 
authorities  make  an  annual  assessment 
of  whether  the  exporter  has  claimed 
excess  rebates  by  comparing  the  (tax- 
free)  raw  materials  purchased  to  the 
exports  actually  made.  Ester  and 
Polyplex  reported  that  they  purchased 
sudi  tax-free  inputs  during  me  POI. 

Ester  claims  tnat  this  program  does 
not  provide  a  benefit  under  19  CFR 
351.517  because  the  amount  of  the 
indirect  tax  remission  is  not  greater  than 
the  amount  that  would  have  been  paid 
if  the  goods  had  been  sold  domestically. 
The  GOI  also  states  that  this  program  is 
permissible  under  i>aragraph  1  of  Annex 
n  of  the  WTO  Agreement  on  Subsidies 
and  Countervailiiig  Measures  because 
the  program  remits  "prior-stage 
cumulative  indirect  taxes  on  goods  that 


are  used  in  the  production  of  exported 
products." 

Section  351.517(a)  of  the 
Department's  regulations  states  that  in 
the  case  of  an  exemption  upon  export  of 
indirect  taxes,  a  benefit  exists  only  to 
the  extent  that  the  Department 
determines  that  the  amount  exempted 
"exceeds  the  amount  levied  with 
respect  to  the  production  and 
distribution  of  like  products  when  sold 
for  domestic  consumption."  However, 
the  information  on  the  record  is  not 
sufficient  to  evaluate  how  the  sales  tax 
authorities  assess  whether  exporters 
have  claimed  excess  sales  tax 
exemptions  through  this  program,  and, 
accordingly,  whether  the  sales  tax 
exemptions  in  this  program  exceed  the 
amount  of  sales  tax  levied  on  inputs 
used  in  production  of  domestically-sold 
merchandise.  Therefore,  the  information 
on  the  record  is  not  sufficient  to 
evaluate  whether  the  sales  tax 
exemptions  at  issue  confer  a  benefit 
under  section  771{5)(E)  of  the  Act.  At 
verification,  we  intend  to  seek 
additional  information  about  how  this 
program  operates,  and  closely  examine 
how  the  sales  tax  authorities  assess 
whether  exporters  have  claimed  excess 
sales  tax  exemptions  through  this 
program. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  have 
calculated  individual  rates  for  the 
companies  under  investigation  (Ester, 
Garware,  and  Polyplex).  To  calculate  the 
"all  others"  rate,  we  weight-averaged 
the  individual  rates  of  these  companies 
by  each  company's  respective  sales  of 
subject  merchandise  made  to  the  United 
States  during  the  POI.  These  rates  are 
summarized  in  the  table  below: 


Producer/exporter 

Net  subsidy 
rale 

Ester  Industries  Ltd 

21  51%  ad 

Garware  Potyester  Ltd 

Potypiex  Corporation  Ltd 

All  Others  

valorem. 
28.14%  ad 

vaforam. 
19.85%  ad 

vs/lorwn. 
22.85%  ad 

vatoram. 

In  accordance  with  section 
703(d)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  India,  which  are 


entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  publication  of  this  notice  in  the 
Federal  Register,  and  to  require  a  cash 
deposit  or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
above.  This  suspension  will  remain  in 
effect  until  fiuther  notice. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  FTC  all  non- 
privileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

hi  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Conunent 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  Any 
requested  hearing  will  be  tentatively 
scheduled  to  be  held  57  days  from  the 
date  of  publication  of  the  preliminary 
determination  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
non-proprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  50  days 
from  the  date  of  publication  of  the 
preliminary  determination.  As  part  of 
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the  case  brief,  parties  are  encouraged  to 
provide  a  siunmary  of  the  argiiments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Six  copies  of  the  business  proprietary 
version  and  six  copies  of  the  non- 
proprietary version  of  the  rebuttal  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  5  days  from  the 
date  of  filing  of  the  case  briefs.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
argimients  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above.  Further,  we  would 
appreciate  if  parties  submitting  written 
comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  a  diskette. 

This  determination  is  issued  and 
published  pursuant  to  sections  703(f) 
and  777(i)  of  the  Act. 

Dated:  October  IS.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Impat 

Administration. 

(FR  Doc.  01-26547  Filed  10-19-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trad*  Administration 

Export  Trade  Cartlflcata  of  Review 

ACnON:  Notice  of  application  to  amend 
an  Export  Trade  Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  simunarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  (202)  482-5131  (this  is 
not  a  toll-free  niunber)  or  E-mail  at 
oetca®ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  bom  state  and  federal 
government  antitrust  actions  and  from 


private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Couunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Depjirtment  of 
Commerce,  Room  1104H,  Washington, 
DC.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  90- 
4A005." 

The  California  Kiwifruit  Commission 
and  CaUfomia  Kiwifruit  Exporters 
Association's  ("CKC")  original 
Certificate  was  issued  on  Atigust  10, 
1990  (55  FR  33740,  August  17, 1990) 
and  previously  amended  on  November 
27, 1990  (55  FR  50204.  December  5, 
1990);  January  29, 1991  (56  FR  4601, 
February  5, 1991);  and  February  24, 
1992  (57  FR  6712,  February  27, 1992). 
A  stmunary  of  the  application  for  an 
amendment  follows. 

Sunmuury  of  the  Application 

Applicant:  California  Kiwifruit 
Commission  and  California  Kiwifruit 
Exporters  Association,  9845  Horn  Road, 
Suite  160,  Sacramento,  California 
95827.  ^ 

Contact  E.  Scott  Horsfall,  President, 
Telephone:  (916)  362-7490. 

Application  No.:  90-4 A005. 

Dctfe  Deemed  Submitted:  October  15, 
2001. 


Proposed  Amendment  CKC  seeks  to 
amend  its  Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Stellar  Distributing, 
Fresno,  California;  George  Brothers, 
Sultana,  California;  Trinity  Fruit  Sales 
Co.,  Clovis,  California;  Sim  Pacific 
Marketing  Coop.,  Los  Angeles, 
California;  and  Regatta  Tropicals, 
Arroyo  Grande,  California; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Alkop 
Farms,  Inc.,  Chico,  California;  Bartell 
Marketing,  Inc.,  Fresno,  California;  Blue 
Anchor,  Inc.,  Sacramento,  California; 
Coast  to  Coast  Produce  Co.,  San  Luis 
Obispo,  California;  Nash  De  Camp 
Company,  Visalia,  California;  and 
Richland  Sales  Co.,  McFarland, 
California;  and 

3.  Change  the  listing  of  the  company 
names  for  the  current  Members:  Kings 
Canyon  Fruit  Sales  Corp.  to  the  new 
listing  Kings  Canyon/Corrin  Sales  Corp.; 
Venida  Packing  Inc.  to  the  new  listing 
Venida<Packing  Co.;  and  Wil-Ker-Son 
Kiwifroiit  Ranch  to  the  new  listing  WKS/ 
Wil-Ker-Son  Ranch. 

Dated:  October  17.  2001. 
Vanessa  M.  Bachman, 
Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 
(PR  Doc.  01-26546  Filed  10-19-01;  8:45  am) 

BHJJNO  COOe  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adnilnlatratlon 

[Ooctat  No.  000202024-1248-02;  LD. 
100401 B] 

RIN0648-ZA79 

Announcament  of  Funding 
Opportunity  to  Submit  Propoaala  for 
the  Soutri  Florida  Ecoayatam  Raaaarcti 
and  Monitoring  Program  (SFP) 

AGENCY:  Center  for  Sponsored  Coastal 
Ocean  Research/Coastal  Ocean  Program  ' 
(CSCOR/COP),  National  Ocean  Service 
(NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Departinent  of  Commerce. 
ACTION:  Notice  of  Fimding  Availability 
for  financial  assistance  for  project  grants 
and  cooperative  agreements. 

summary:  The  purpose  of  this  notice  is  . 
to  advise  the  public  that  CSCOR/COP  is 
soliciting  1-year  and  2-year  proposals  to 
support  coastal  ecosystem  studies  in 
South  Florida  including  Florida  Bay, 
Florida  Keys,  the  Florida  Keys  National 
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Marine  Sanctuary  (FKNMS),  and 
adjacent  coastal  waters.  It  will  provide 
support  for  research  and  monitoring 
activities  for  the  South  Florida 
Ecosystem  Restoration  Prediction  and 
Modeling  Program  (SFERPM),  the  South 
Florida  Living  Marine  Resources 
Program  (SFLMR),  and  the  Florida  Keys 
National  Marine  Sanctuary  (FKNMS). 
The  overall  goal  of  this  Announcement 
is  to  fund  high  priority  research  and 
monitoring  needed  to  predict  the 
impacts  of  Everglades  restoration  on  the 
South  Florida  coastal  ecosystem. 
Fimding  is  contingent  upon  the 
availability  of  Federal  appropriations.  It 
is  anticipated  that  projects  funded 
under  this  announcement  will  have  a 
March  1,  2002  start  date. 
DATES:  The  deadline  for  receipt  of 
proposals  at  the  COP  office  is  3  p.m., 
e.s.t.  November  29,  2001.  (Note  that  late- 
arriving  applications  provided  to  a 
delivery  service  on  or  before  November 
28,  2001,  with  delivery  guaranteed 
before  3  p.m.,  e.s.t.  on  November  29, 
2001,  will  be  accepted  for  review  if  the 
applicant  can  document  that  the 
application  was  provided  to  the  delivery 
service  with  delivery  to  the  address 
listed  below  guaranteed  prior  to  the 
specified  closing  date  and  time,  and,  in 
any  event,  the  proposals  are  received  in 
the  COP  office  by  3  p.m.,  e.s.t.,  no  later 
than  2  business  days  following  the 
closing  date.) 

ADDRESSES:  Submit  the  original  and  19 
copies  of  your  proposal  to  Center  for 
Sponsored  Coastal  Ocean  Research/ 
Coastal  Ocean  Program  (N/SCI  2), 
SSMC#4.  8th  Floor,  Station  8243,  1305 
East-West  Highway,  Silver  Spring,  MD 
20910.  NOAA  and  Standard  Form 
Applications  with  instructions  are 
accessible  on  the  following  COP  Internet 
Site:  http://www.cop.noaa.gov  under 
the  COP  Grants  Support  Section,  Part  D, 
Application  Forms  for  Initial  Proposal 
Submission.  Forms  may  be  viewed  and, 
in  most  cases,  filled  in  by  computer.  All 
forms  must  be  printed,  completed,  and 
mailed  to  CSCOR/COP  with  original 
signattires.  Blue  ink  for  original 
signatures  is  recommended  but  pot 
required.  If  you  are  unable  to  access  this 
information,  you  may  call  CSCOR/COP 
at  301-713-3338  to  leave  a  mailing 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information.  Larry  Pugh,  SFP 
2002  Program  Manager,  CSCOR/COP, 
301-713-3338/ext  160,  Internet: 
larry.pugh9noaa.gov 

Business  Management  Information. 
Leslie  McDonald,  COP  Grants 
Administrator,  301-713-3338/ext  155, 
Internet:  Leslie.McDonald9noaa.gov 
SUPPUEMENTARY  MFORMATION: 


Electronic  Access 

Background  information  on  the  South 
Florida  Ecosystem  Restoration 
Prediction  and  Modeling  program, 
including  descriptions  of  presently 
funded  projects,  results,  data 
management,  and  programmatic 
infrastructiire  (including  small  boat 
access  and  policy)  can  be  found  at  http:/ 
/www.aoml.noaa-gov/ocd/sferpm. 

Background  information  on  the 
Florida  Bay  and  Adjacent  Marine 
Systems  Interagency  Science  Program, 
including  the  Program  Management 
Committee  (PMC),  Scientific  Oversight 
Panel  (SOP),  copies  of  the  annual 
science  conference  abstracts,  workshop 
reports,  and  present  Strategic  Science 
Plan,  can  be  found  at  http:// 
www.aoml.noaa.gov/flbay. 

Background  information  regarding 
Florida  Keys  National  Marine  Sanctuary 
can  be  found  at  http:// 
www.fknms.nos.noaa.gov. 

Background  information  regarding 
South  Florida  Ecosystem  Restoration 
(SFER)  in  general  can  be  found  at  http:/ 
/www.sfrestore.org,  but  the 
Comprehensive  Everglades  Restoration 
Plan  (CERP)  can  be  found  at  http:// 
www.evergladesplan.org. 

Background 

Program  Description 

For  complete  program  description  and 
other  requirements  criteria  for  Uie 
Coastal  Ocean  Program,  see  COP's 
General  Grant  Administration  Terms 
and  Conditions  annual  notification  in 
the  Federal  Register  (65  FR  62706, 
October  19,  2000)  and  at  the  COP  home 
page. 

This  program  is  one  of  the  Federal 
and  state  programs  contributing  to  the 
Florida  Bay  and  Adjacent  Marine 
Systems  Interagency  Science  Program, 
which  is  designed  to  understand  the 
effects  of  South  Florida  ecosystem 
restoration. 

The  activities  conducted  to  restore  the 
South  Florida  ecosystem  occur 
predominantly  upstream  of  Florida  Bay, 
and  restoration  impacts  may  not  be 
direct  or  immediate.  Through  funding  of 
the  research  priorities  identified  here, 
COP  will  fund  an  integrated  suite  of 
activities  to  better  understand  the 
coastal  and  marine  ecosystem  adjacent 
to  the  Everglades,  comprising  Florida 
Bay  and  the  FKNMS.  The  GOAL  of  the 
complete  effort  is  to  develop  a 
capability  to  predict  the  impacts  of 
proposed  Everglades  Restoration 
activities  on  the  coastal  system  from  the 
mangroves  to  the  coral  reefs. 


Research  Areas 

To  address  the  goal  of  developing  a 
capability  to  predict  changes  in  coastal 
ecosystems  resulting  from  Restoration 
activities,  this  announcement  has  five 
specific  areas  of  interest:  nutrient  inputs 
and  d^'namics,  water  quality,  circulation 
and  physical  oceanography,  fisheries 
and  protected  resources,  and  Florida 
Keys  habitat  characterization  and 
research. 

(1)  Nutrient  Inputs  and  Dynamics. 
Proposals  are  solicited  to  quantitatively 
address  the  extent,  relative  contribution, 
and  distribution  of  groundwater-derived 
nutrients  into  Florida  Bay  and  the 
FKNMS  at  present  and  under  various 
upstream  water  management 
alternatives.  Proposals  are  also  solicited 
on  nutrient  cycles  within  the  water 
column  and  between  the  water  column 
and  benthos.  A  priority  topic  for 
nutrient  proposals  will  be 
biogeochemical  processes  (including  the 
microbial  loop)  governing  the  bio- 
availability of  organic  nitrogen. 

(2)  Water  Quality.  The  health  of  the 
coral  reef  community  of  the  FKNMS 
depends  upon  the  quality  (temperature, 
salinity,  nutrients,  inorganic  particulate 
load  and  chemical  contaminants)  of  the 
waters  that  flow  over  them.  With 
Everglades  restoration,  water  quality 
throughout  South  Florida  coastal  waters 
will  be  changed.  Proposals  are  now 
solicited  that  address  the  chemical, 
biological,  and  optical  characteristics  of 
Bay  waters  that  exit  Keys  passes  and 
potentially  reach  the  reef  tract  and 
protected  areas  in  the  FKNMS.  Priority 
will  be  given  to  projects  coordinated 
with  and  complementary  to  physical 
oceanographic  field  studies  and  to 
projects  addressing  timely 
dissemination  of  information  to  the 
Interagency  SFER  science  community 
and  the  public. 

(3)  Circulation  and  Physical 
Oceanography.  In  the  area  of  Circulation 
and  Physical  Oceanography,  emphasis 
is  placed  on  predicting  the  impacts  of 
different  restoration  scenarios  both 
upstream  and  in  the  Keys  in  the  context 
of  integrated  natural  system  variability. 
Proposals  are  solicited  to  monitor  the 
oceanographic  parameters  needed  in 
order  to  verify  and  initialize  circulation 
models:  quantify  flows  intermittently 
exiting  through  Keys  passages  and 
potentially  reaching  the  reef  tract; 
determine  basin  residence  and  turnover 
times,  circulation,  and  flow  within  the 
Bay  and  upstream  effects  upon  the  Dry 
Tortugas  Ecological  Reserve:  and 
improve  evaporation  and  sediment 
transport  estimates. 

(4)  Fisheries  and  Protected  Resources. 
Ecosystem  changes  caused  by  SFER 
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activities  have  ultimate  impacts  on  the 
sxistainability  of  higher  trophic  level 
(HTL)  species,  including  fishery  and 
protected  resources,  which  have  widely 
recognized  importance.  Proposals  are 
solicited  to  build  models  and  provide 
information  to  increase  predictive 
capability  in  linking  higher  trophic 
levels  to  ER  activities.  Proposals  should 
be  directed  at  the  following  research 
priorities;  (1)  determining  human  (e.g., 
water  management,  fishing]  and  natural 
influences  on  biological  processes 
afiecting  growth,  survival,  and 
recruitment  of  HTL  species;  (2) 
determining  the  major  factors  that 
influence  distribution  and  abundance 
patterns  and  commimity  and  trophic 
structure;  (3)  identifying  major 
pathways,  mechanisms,  and  influencing 
factors  in  the  transport  of  pre-settlement 
stages  of  ofishore-spawning  species  onto 
nursery  grounds;  or  (4)  defining  and 
quantifying  major  ecological  processes 
that  are  substantially  influenced  by  HTL 
species  distributions  or  community  and 
trophic  structure. 

(5)  Florida  Keys  Habitat 
Characterization  and  Research.  Coral 
reefs,  seagrass  beds,  and  hardbottom 
communities  comprise  the  submerged, 
biogenic  habitats  of  the  FKNMS  that 
support  diverse  species  assemblages. 
Monitoring  the  coral  reefs,  seagrass 
beds,  and  hardbottom  communities  is 
necessary  to  provide  a  basis  for 
detecting  potential  changes  associated 
with  Everglades  restoration  and  fully 
protected  zones. 

Over  the  past  several  years,  there  has 
been  a  decline  in  the  abundance  of  live 
coral  in  the  FKNMS  and  shifting 
patterns  of  relative  abvmdance  of 
seagrass  species  in  Florida  Bay. 
Recently,  management  issues 
concerning  hardbottom  commimities 
could  not  be  addressed  because  of  a  lack 
of  ecological  research.  Proposals  are 
now  solicited  to  investigate  (a)  causes  of 
coral  decline  with  emphasis  on  cause 
and  effect;  (b)  possible  associations 
between  water  quality  and  seagrass 
distribution;  and  (c)  the  functional 
significance  of  hardbottom  communities 
in  the  FKNMS  ecosystem. 

The  fully  protected  zones  of  the 
FKNMS.  including  the  Tortugas 
Ecological  Reserve,  were  created  to 
assist  in  the  protection  of  biological 
diversity  and  to  disperse  resource 
utilization  in  order  to  reduce  user 
conflicts  and  to  lessen  the  concentrated 
impact  to  marine  organisms  on  heavily 
used  reefs.  Proposals  are  solicited  to 
monitor  commercially  important  species 
(e.g..  spiny  lobster)  and  key  depleted 
fishery  species  (e.g.,  queen  conch)  and 
to  create  ecosystem  models  of  reef  fish 
communities  to  predict  the  efl^ects  of 


zoning  on  species  diversity,  abimdance, 
and  trophic  structure. 

Part  I:  Schedule  and  Proposal 
Submission 

This  dociunent  requests  full  proposals 
only.  The  provisions  for  proposal 
preparation  provided  here  are 
mandatory.  Proposals  received  after  the 
published  deadline  or  proposals  that 
deviate  fi-om  the  prescribed  format  will 
be  returned  to  the  sender  without 
further  consideration.  Information 
regarding  this  announcement, 
additional  background  information,  and 
required  Federal  forms  are  available  on 
the  COP  home  page. 

Full  Proposals 

Applications  submitted  in  response  to 
this  announcement  require  an  original 
proposal  and  19  proposal  copies  at  time 
of  submission.  This  includes  color  or 
high-resolution  graphics,  unusually 
sized  materials,  or  otherwise  unusual 
materials  submitted  as  part  of  the 
proposal.  For  color  graphics,  submit 
either  color  originals  or  color  copies. 
The  stated  requirements  for  the  number 
of  proposal  copies  provide  for  a  timely 
review  process.  Facsimile  transmissions 
and  electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  recipients  must  follow  the 
instructions  in  the  preparation  of  the 
CSCOR/COP  appUcation  forms  included 
in  this  document  in  Part  11:  Further 
Supplementary  hiformation,  (10) 
Application  forms  and  kit.  Each 
proposal  must  also  include  the 
following  eight  elements: 

(1)  Signed  Summary  title  page.  The 
title  page  should  be  signed  by  the 
Principal  Investigator  (PI).  The 
Summary  Title  page  identifies  the 
project's  title  starting  with  the  acronym 
SFP  2002  (South  Florida  Project),  a 
short  title  (less  than  50  characters);  and 
the  Pi's  name  and  affiliation,  complete 
address,  phone,  FAX  and  E-mail 
information.  The  requested  budget  for 
each  fiscal  year  should  be  included  on 
the  Summary  Title  page.  Multi- 
institution  proposals  must  include 
signed  Summary  Title  pages  from  each 
institution. 

(2)  One-page  abstract/project 
summary.  The  Project  Summary 
(Abstract)  Form,  which  is  to  be 
submitted  at  time  of  application,  shall 
include  an  introduction  of  the  problem, 
rationale,  scientific  objectives  and/or 
hypotheses  to  be  tested,  and  a  brief 
summary  of  work  to  be  completed.  The 
prescribed  COP  format  for  the  Project 
Summary  Form  can  be  found  on  the 


COP  Internet  site  under  the  COP  Grants 
Siipport  section.  Part  D. 

The  sunamary  should  appear  on  a 
separate  page,  headed  with  the  proposal 
title,  institution(s),  investigator(s),  total 
proposed  cost  and  budget  period.  It 
should  be  written  in  the  third  person. 
The  summary  is  used  to  help  compare 
proposals  quickly  and  allows  the 
respondents  to  summarize  these  key 
points  in  their  own  words. 

(3)  Statement  of  work/project 
description.  The  proposed  project  must 
be  completely  described,  including 
identification  of  the  problem,  scientific 
objectives,  proposed  methodology, 
relevance  to  the  SFP  2002  program  goal. 
The  project  description  section 
(including  relevant  results  from  prior 
support)  should  not  exceed  15  pages. 
Page  limits  are  inclusive  of  figures  and 
other  visual  materials,  but  exclusive  of 
references  and  milestone  chart. 

This  section  should  clearly  identify 
project  management  with  a  description 
of  the  functions  of  each  PI  within  a 
team.  It  should  provide  a  full  scientific 
justification  for  the  research,  do  not 
simply  reiterate  justifications  presented 
in  this  document.  It  should  also  include: 

(a)  The  objective  for  the  period  of 
proposed  work  and  its  expected 
significance; 

(b)  The  relation  to  the  present  state  of 
knowledge  in  the  field  and  relation  to 
previous  work  and  work  in  progress  by 
the  proposing  principal  investigator(s); 

(c)  A  discussion  of  how  the  proposed 
project  lends  value  to  the  program  goal; 

(d)  Potential  coordination  with  other 
investigators;  and, 

(e)  References  cited. 
Reference  information  is  required. 

Each  reference  must  include  the  name(s) 
of  all  authors  in  the  same  sequence  in 
which  they  appear  in  the  publications, 
the  article  title,  volimie  number,  page 
numbers  and  year  of  publications. 
While  there  is  no  established  page 
limitation,  this  section  should  include 
bibliographic  citations  only  and  should 
not  be  used  to  provide  parenthetical 
information  outside  the  15-page  project 
description. 

(4)  Milestone  chart.  Provide  time  lines 
of  major  tasks  covering  the  12-  to  24- 
month  duration  of  the  proposed  project. 

(5)  Budget  and  Application  Forms. 
Both  NOAA  and  COP-specific 
application  forms  may  be  obtained  at 
the  COP  Grants  website.  Forms  may  be 
viewed  and,  in  most  cases,  filled  in  by 
computer.  All  forms  must  be  printed, 
completed,  and  mailed  to  CSCOR/COP; 
original  signatures  in  blue  ink  are 
encouraged.  If  applicants  are  unable  to 
access  this  information,  they  may 
contact  the  CSCOR/COP  grants 
administrator  previously  listed  in  the 
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section  FOR  FURTHER  INFORMATION 
CONTACT. 

At  time  of  proposal  submission,  all 
applicants  must  submit  the  Standard 
Form,  SF-424  (Rev  7-97)  Application 
for  Federal  Assistance  to  indicate  the 
total  amount  of  funding  proposed  for 
the  whole  project  period.  Applicants 
must  also  submit  a  COP  Summary 
Proposal  Budget  Form  for  each  fiscal 
year  increment.  Multi-institution 
proposals  must  include  a  Siunmary 
Proposal  Budget  Form  for  each 
institution.  Use  of  this  budget  form  will 
provide  for  a  detailed  annual  budget 
and  for  the  level  of  detail  required  by 
the  COP  program  staff  to  evaluate  the 
effort  to  be  invested  by  investigators  and 
staff  on  a  specific  project.  The  COP 
budget  form  is  compatible  with  forms  in 
use  by  other  agencies  that  participate  in 
joint  projects  with  COP  and  can  be 
foimd  on  the  COP  home  page  under 
COP  Grants  Support,  Part  D.  All 
applications  must  include  a  budget 
narrative  and  a  justification  to  support 
all  proposed  budget  categories.  The  SF- 
424A,  Budget  Information  (Non- 
Construction)  Form,  will  be  requested 
only  from  those  applicants  subsequently 
recommended  for  award. 

(6)  Biographical  sketch.  With  each 
proposal,  the  following  must  be 
included:  abbreviated  curriculiun  vitae, 
two  pages  per  investigator:  a  list  of  up 
to  five  publications  most  closely  related 
to  the  proposed  project  and  up  to  five 
other  significant  publications;  and  list  of 
all  persons  (including  their 
organizational  affiliation),  in 
alphabetical  order,  who  have 
collaborated  on  a  project,  book,  article, 
or  paper  within  the  last  48  months.  If 
there  are  no  collaborators,  this  should 
be  so  indicated.  Students,  post-doctoral 
associates,  and  graduate  and 
postgraduate  advisors  of  the  PI  should 
also  be  disclosed.  This  information  is 
used  to  help  identify  potential  conflicts 
of  interest  or  bias  in  the  selection  of 
reviewers. 

(7)  Proposal  format  and  assembly. 
The  original  proposal  should  be 
clamped  in  the  upper  left-hand  comer, 
but  left  imbound.  The  19  additional 
copies  can  be  stapled  in  the  upper  left- 
hand  comer  or  boimd  on  the  left  edge. 
The  page  margin  must  be  one  inch  (2.5' 
cm)  margins  at  the  top,  bottom,  left  and 
right,  and  the  typefece  standard  12- 
points  size  must  be  clear  and  easily 
legible.  Proposals  should  be  single 
spaced. 

Part  D:  FURTHER  SUPPLEMENTARY 
INFORMATION 

(1)  Program  authorities.  Fbr  a  list  of 
all  program  authorities  for  the  Coastal 
Ocean  Program,  see  the  General  Grant 


Administration  Terms  and  Conditions 
of  the  Coastal  Ocean  Program  published 
in  the  Federal  Register  (65  FR  62706, 
October  19,  2000)  and  at  the  COP  home 
page.  Specific  Authority  cited  for  this 
Announcement  is  33  U.S.C.  1442. 

(2)  Catalog  of  Federal  Domestic 
Assistance  (CFDAj  Number  The  CFDA 
number  for  the  Coastal  Ocean  Program 
is  11.478. 

(3)  Prx>gram  description.  For  complete 
COP  program  descriptions,  see  the 
General  Grant  Administration  Terms 
and  Conditions  of  the  Coastal  Ocean 
Program  published  in  the  Federal 
Re^er  (65  FR  62706,  October  19. 
2000). 

(4)  Funding  availability.  Funding  is 
contingent  upon  receipt  of  fiscal  years 
2002-2003  Federal  appropriations. 
Approximate <}  $2.8  million  per  year  for 
FY2002  and  FY2003  will  be  available 
for  SFP  activities  imder  this 
announcement.  Up  to  $2.1  million  of 
these  funds  will  be  provided  by  COP 
and  up  to  $0.6  million  will  be  provided 
by  NOAA/NMFS/SEFSC. 

If  an  application  is  selected  for 
funding,  NOAA  has  no  obligation  to 
provide  any  additional  prospective 
funding  in  connection  with  that  award 
in  subsequent  years.  Renewal  of  an 
award  to  increase  funding  or  to  extend 
the  period  of  performance  is  based  on 
satisfactory  performance  and  is  at  the 
total  discretion  of  the  funding  agency. 

Publication  of  this  notice  does  not 
obligate  any  agency  to  any  specific 
award  or  to  obligate  any  part  of  the 
entire  amoimt  of  funds  available. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  agency  policies, 
regidations  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

(5)  Matching  requirements.  None.  (6) 
Type  of  funding  instnmient.  Project 
Grants  Tor  non-Federal  applicants, 
interagency  transfer  agreements,  or  any 
other  appropriate  mechanisms  other 
than  project  grants  or  cooperative 
agreements  for  Federal  applicants. 

(7)  Eligibility  criteria.  For  complete 
eligibility  criteria  for  the  COP,  see  COP's 
General  Grant  Administration  Terms 
and  Conditions  annual  document  in  the 
Federal  Register  (65  FR  62706,  October 
19,  2000)  and  the  COP  home  page. 
Eligible  applicants  are  institutions  of 
higher  education,  not-for-profit 
institutions,  international  organizations, 
state,  local  and  Indian  tribal 
governments  and  Federal  agencies.  COP 
will  accept  proposals  that  include 
foreign  researchers  as  collaborators  with 
a  researcher  who  is  affiliated  with  a  U.S. 
academic  institution.  Federal  agency,  or 
any  other  non-profit  organization. 

Applications  from  non-Federal  and 
Federal  applicants  will  be  competed 


against  each  other.  Proposals  selected 
for  funding  from  non-Federal  applicants 
will  be  funded  through  a  project  grant 
or  cooperative  agreement  under  the 
terms  of  this  notice.  Proposals  selected 
for  funding  fiom  NOAA  employees  shall 
be  effected  by  an  intra-agency  fund 
transfer.  Proposals  selected  for  funding 
from  a  non-NOAA  Federal  agency  will 
be  funded  through  an  inter-agency 
transfer. 

PLEASE  NOTE:  Before  non-NOAA 
Federal  applicants  may  be  funded,  they 
must  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  their 
appropriation.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  USC 
1535}  is  not  an  appropriate  legal  basis. 

(8)  Award  period.  Full  Proposals  can 
cover  a  project  period  from  1  to  2  years, 
i.e.  bom  date  of  award  up  to  24 
consecutive  months.  Multi-year  project 
period  funding  will  be  funded 
incrementally  on  an  annual  basis.  For 
NOAA  awards,  each  annual  award  shall 
require  an  Implementation  Plan  and 
statement  of  work  that  can  be  easily 
divided  into  annual  increments  of 
meaningful  work  representing  soUd 
accomplishments  (if  prospective 
funding  is  not  made  available,  or  is 
discontinued). 

(9)  Indirect  costs.  If  indirect  costs  are 
proposed,  the  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  must  not  exceed  the  indirect 
cost  rate  negotiated  and  approved  by  a 
cognizant  Federal  agency  prior  to  the 
proposed  effective  date  of  the  award. 

(10)  Application  forms  and  kit.  For 
complete  information  on  application 
forms  fbr  the  COP,  see  COP's  General 
Grant  Administration  Terms  and 
Conditions  annual  Document  in  the 
Federal  Register  (65  FR  62706,  October 
19,  2000);  at  the  COP  home  page;  and 
the  information  given  under  Required 
Elements,  paragraph  (5)  Budget. 

(11)  Project  funding  priorities.  For 
description  of  project  funding  priorities, 
see  COP's  General  Grant  Administration 
Terms  and  Conditions  aimual 
notification  in  the  Federal  Register  (65 
FR  62706,  October  19,  2000)  and  at  the 
COP  home  page. 

(12)  Evaluation  criteria.  For  complete 
information  on  evaluation  criteria,  see 
COP's  General  Grant  Administration 
Terms  and  Conditions  annual  Document 
in  the  Federal  Register  (65  FR  62706. 
October  19,  2000)  and  at  the  COP  home 
page. 

(13)  Selection  procedures.  For 
complete  information  on  selection 
procedures,  see  COP's  General  Grant 
Administration  Terms  and  Conditions 
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annual  Dociunent  in  the  Federal 
Register  (65  FR  62706.  October  19. 
2(X)0)  and  at  the  COP  home  page.  All 
proposals  received  under  this  specific 
Document  will  be  evaluated  and  ranked 
individually  in  accordance  with  the 
assigned  weights  of  the  above 
evaluation  criteria  by  independent  peer 
mail  review  and  panel  review.  No 
consensus  advice  will  be  given  by  the 
independent  peer  mail  review  or  the 
review  panel. 

(14)  Other  requirements.  As 
participants  in  the  Interagency  Science 
Program,  funded  principal  investigators 
will  be  expected  to: 

(a)  Participate  in  meetings  for 
planning  and  coordination  of  the 
Program.  This  includes  attending  and 
contributing  to  the  annual  Interagency 
Florida  Bay  Science  Program 
Conference,  Research  Team  Meetings, 
and  other  relevant  technical  workshops. 

(b)  Promptly  quality  control  their  data 
and  make  them  readily  available 
through  the  Coordinating  Office  in 
accordance  with  the  Data  Policy, 
mentioned  earlier  in  this  document. 

(c)  Assist  the  Coordinating  Office  in 
the  synthesis  and  interpretation  of 
reseajrch  results  and  the  development  of 
products  of  value  to  restoration  and 
resource. 

(d)  Work  with  the  Coordinating  Office 
regarding  small  boat  requirements  (if 
any)  to  schedule  access  to  the  dedicated 
research  vessel  (description  available  on 
the  SFERPM  website  earlier  cited).  If 
your  project  will  have  small  boat  needs 
that  you  cannot  furnish,  please  provide 
description  and  schedule  requirements 
in  your  proposal. 

(e)  If  your  project  uses  or  relies  on 
data/information  from  the  NCAA 
CMAN  SEAKEYS  meteorological/ 
oceanographic  monitoring  network, 
please  provide  description  and 
requirements  in  your  proposal. 
Similarly,  if  your  project  uses/relies  on 
data/information  from  research 
categories  in  this  Announcement,  other 
than  die  one  you  are  proposing  to  study, 
please  describe. 

For  a  complete  description  of  other 
requirements,  see  COP's  General  Grant 
Administration  Terms  and  Conditions 
annual  Document  in  the  Federal 
Register  (65  FR  62706,  October  19, 
2000)  and  at  the  COP  home  page.  NOAA 
^has  specific  requirements  that 
environmental  data  be  submitted  to  the 
National  Oceanographic  Data  Center. 

(f)  The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  (66  FR 
49917,  October  1,  2001)  are  applicable 
to  this  solicitation. 


(15)  Intergovernmental  review. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(16)  This  notification  involves 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  use  of  Standard  Forms  424,  424A, 
424B,  and  SF-LLL  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  control  numbers 
0348-0043. 0348-0044,  0348-0040  and 
0348-0046. 

The  following  requirements  have  been 
approved  by  OMB  under  control 
number  0648-0384:  a  Summary 
Proposal  Budget  Form  (30  minutes  per 
response),  a  Project  Summary  Form  (30 
minutes  per  response),  a  standardized 
format  for  the  Annual  Performance 
Report  (5  hours  per  response),  a 
standardized  format  for  the  Final  Report 
(10  hours  per  response)  and  the 
submission  of  up  to  20  copies  of 
proposals  (10  minutes  per  response). 
The  response  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to 
Leslie.McDonald@noaa.gov.  Copies  of 
these  forms  and  formats  can  be  found  on 
the  COP  home  page  imder  Grants 
Support  sections.  Parts  D  and  F. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork     . 
Reduction  Act,  unless  that  collection 
displays  a  currently  valid  OMB  control 
number. 

Dated:  October  16,  2001. 
Jamison  S.  Hawkins, 
Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-26553  Filed  10-19-01;  8:45  am) 

BIAJNQ  COOS  3810^IS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharle 
Administration  (NOAA) 

Scianca  Advisory  Board;  Nolica  of 
MaatinQ 

AQENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  NOAA,  DOC. 
ACTION:  Notice  of  open  meeting. 


summary:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memorandum  dated  September  25, 
1997,  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management.  SAB  activities 
and  advice  provide  necessary  input  to 
ensure  that  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
science  programs  are  of  the  highest 
quality  and  provide  optimal  support  to 
resource  management. 

Time  and  Date:  The  meeting  will  be 
held  Tuesday,  November  6,  2001,  from 
8  a.m.  to  5  p.m.;  Wednesday,  November 
7,  2001,  from  8  a.m.  to  4:30  p.m.;  and 
Thursday,  November  8,  fit)m  8:30  a.m. 
to  3  p.m. 

Place:  The  meeting  on  Tuesday. 
November  6  and  Thursday,  November  8 
will  be  held  at  the  Sheraton  Tucson 
Hotel  &  Suites,  5151  East  Grant  Road, 
Tucson,  AZ.  On  Wednesday,  November 
7,  the  meeting  will  be  held  at  the 
Institute  for  the  Study  of  Planet  Earth 
(ISPE)  on  the  University  of  Arizona 
campus,  715  N.  Park  Avenue,  Tucson, 
AZ. 

STATUS:  The  meeting  will  be  open  to 
public  participation  with  two  30-minute 
time  periods  set  aside  for  direct  verbal 
comments  or  questions  from  the  public. 
The  SAB  expeN::ts  that  public  statements 
presented  at  its  meetiiigs  will  not  be 
repetitive  of  previously  submitted 
verbal  or  written  statements.  In  general, 
each  individual  or  group  making  a 
verbal  presentation  will  be  limited  to  a 
total  time  of  five  (5)  minutes.  Written 
comments  (at  least  35  copies)  should  be 
received  in  the  SAB  Executive  Director's 
Office  by  October  29,  2001 ,  in  order  to 
provide  sufficient  time  for  SAB  review. 
Written  comments  received  by  the  SAB 
Executive  Director  after  October  29  will 
be  distributed  to  the  SAB,  but  may  not 
be  reviewed  prior  to  the  meeting  date. 
Approximately  thirty  (30)  seats  will  be 
available  for  the  public  including  five 
(5)  seats  reserved  for  the  media.  Seats 
will  be  available  on  a  first-come,  first- 
served  basis. 

Matters  to  be  Considered:  The 
meeting  will  include  the  following 
topics:  (1)  NOAA  hydrologic  research 
and  services,  (2)  NOAA  science  and 
technology  contributions  to  solving 
water-related  issues  in  the  west,  (3)  the 
global  water  cycle  initiative,  (4) 
international  water  issues,  (5)  SAB 
comments  on  the  Department  of 
Commerce  Aquaculture  Guidelines,  (6) 
reports  on  program  and  laboratory 
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reviews  conducted  under  the  auspices 
of  the  SAB  and  (7)  public  statements. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  Uhart,  Executive  Director, 
Science  Advisory  Board,  NOAA,  Rm. 
10600?1315  East-West  Highway,  Silver 
Spring,  Maryland  20910.  (Phone:  301- 
713-9121,  Fax:  301-713-0163,  E-mail: 
Michael.Uhart@noaa.gov);  or  visit  the 
NOAA  SAB  website  at  http:// 
www.sab.noaa.gov. 

David  L.  Evans, 

Assistant  Administrator,  OAR. 

[FR  Doc.  01-26470  Filed  10-19-01;  8:45  am] 

BILUNG  CODE  3610-KO-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  092601 C] 

Marina  Mammals;  His  No.  1003-1646 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKW:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Jennifer  Bums,  Ph.D.,  University  of 
Alaska  Anchorage,  Department  of 
Biological  Sciences,  3211  Providence 
Drive,  Anchorage,  AK  99508,  has  been 
issued  a  permit  to  import  specimens 
collected  bom  Canadian  populations  of 
harbor  seal  {Phoca  vitulina),  hooded 
seal  (Cystophora  cristata),  harp  seal 
{Phoca  groenlandica),  and  gray  seal 
[Halichoerus  grypus)  for  purposes  of 
scientific  resmrch. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910;  phone  (301) 
713-2289;  fax  (301)  713-0376; 

Alaska  Region,  NMFS.  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)  586-7221;  hx  (907)  586-7249. 
FOR  FURTHER  arOIIATlON  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)  713- 
2289. 

SUPPLEMENTARY  MFORMATKM:  On  August 
23,  2001,  notice  was  publiriied  in  the 
Federal  Segisler  (6%  FR  44333)  that  a 
request  for  a  scientific  research  permit 
to  import  specimens  collected  from 
Canadian  populations  of  harbor  seal 
[Phoca  vitulina),  hooded  seal 
[Cystophora  cristata).  harp  seal  [Phoca 
groenlandica),  and  gray  seal 
[Italichoerus  grypus)  biad  been 


submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  October  15,  2001. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-26550  Filed  10-1»-01:  8:45  am] 
■ILUNO  COOe  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapttarlc 
Administration 

P.D.  101001 B] 

Marina  Mammala;  nia  No.  42-1642-00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit 

SUMMARY:  Notice  is  hereby  given  that 
Mystic  Aquaritmi,  55  Coogan  Blvd., 
Mystic,  CT  06355  (Dr.  Lisa  Mazarro, 
Principal  Investigator)  has  been  issued  a 
permit  to  take  Steller  sea  lions  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment. 
See  SUPPLEMENTARY  MF0RMAT10N. 
FOR  FURTHER  MiFORMATION  CONTACT. 
Tammy  Adams  or  Amy  Sloan, 
(301)713-2289. 

SUPPLBeiTARY  MFORMATKM:  On  July 
31,  2001,  notice  was  published  in  the 
Fednal  RegiHer  (66  FR  39493)  that  a 
request  for  a  scientific  research  permit 
to  take  Steller  sea  lions  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regiilations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  j>ermit,  and 


(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring,  MD  20910;  phone  (301) 
713-2289;  fax  (301)  713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE.  BIN  C15700,  Bldg.  1. 
Seattle,  WA  98115-0700;  phone  (206) 
526-6150;  fax  (206)  526-6426; 

Alaska  Region.  NMFS.  P.O.  Box 
21668,  Juneau,  AK  99802-1668:  phone 
(907)  586-7221;  fax  (907)  586-7249; 

Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)  980-4001; 
fax  (562)  980-4018; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)  281-9200;  fax 
(978) 281-9371; and 

Southeast  Region,  NMFS.  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone  (727) 
570-5301;  fax  (727)  570-5320. 

Dated:  October  IS.  2001. 
Ann  0.  TeriMiaii, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-26551  Filed  10-19-01;  8:45  am) 
■MJJNO  cooc  Mis-a-s 


UNTTEO  STATES  PATENT  AND 
TRADEMARK  OFFICE 


ACnON:  Proposed  Collection;  Comment 
Request. 


r:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  eCfort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opporttmity  to 
comment  on  the  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Pubhc  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  conunents  must  be 
submitted  on  or  before  December  21. 
2001. 


(:  Direct  all  written  comments 
to  Susan  K.  Brown,  Records  Officer, 
Data  Administration  Division,  Office  of 
Data  Management,  United  States  Patent 
and  Trademark  Office,  Crystal  Park  3, 
Suite  310,  Washington,  DC  20231;  by 
telephone  at  (703)  308-7400;  or  by 
electronic  mail  at 
Susan.BTOwn9uspto.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Joyce  R.  Johnson, 
Manager  of  the  Assignment  Division, 
United  States  Patent  and  Trademark 
Office,  Crystal  Gateway  4,  Room  300, 
1213  Jefferson  Davis  Highway, 
Arlington,  Va.  22202;  by  telephone  at 
(703)  308-9706;  or  by  electronic  mail  at 
Joyce.Johnson@uspto.gov. 

SUPPLEMENTARY  INFORMATION:. 

I.  Abstract  I 

As  part  of  the  responsibilities 
outlined  by  35  U.S.C.  261  and  262  for 
patents,  and  15  U.S.C.  1057  and  1060  of 
the  Trademark  Act  of  1946  for 
trademarks,  the  USPTO  records  a 
variety  of  documents  submitted  to  them 
by  the  public,  corporations,  other 
federal  agencies,  and  Government- 
owned  or  Government-controlled 
corporations.  These  individuals,  federal 
agencies,  and  corporations  can  submit 
various  documents  that  establish  their 
rights  and/or  titles  for  patents  and 
trademarks  to  the  USPTO  for  recording. 
This  process  officially  and  publicly 
establishes  their  rights  and  titles.  These 
documents  typically  include  items  such 
as  transfers  of  properties  (i.e.  patents 
and  trademarks),  Uens,  licenses, 
assigiunents  of  interest,  security 
interests,  mergers,  and  explanations  of 
transactions  or  other  documents  that 
record  the  transfer  of  ownership  from 
one  party  to  anoth^.  The  USPTO  can 
also  record  assignments  for 
applications,  patents,  and  trademarks. 
By  submitting  these  various  documents, 
the  individual,  federal  agency,  or 


corporation  can  establish  their 
ownership  of  a  particular  patent  or 
trademark  property. 

Once  a  document  has  been  recorded, 
it  is  available  to  the  public.  All  recorded 
documents,  except  for  those  imder 
secrecy  orders  or  those  in  which  the 
federal  government  has  a  documented 
interest,  can  be  viewed  by  the  public. 
The  public  uses  these  documents  to 
conduct  ownership  and  chain-of-title 
searches.  The  public  can  view  these 
records  either  at  the  USPTO  or  the 
National  Archives  and  Records 
Administration,  depending  on  when 
they  were  recorded. 

To  make  the  recording  process  faster, 
more  efficient,  and  more  accurate,  the 
USPTO  developed  the  Patent  and 
Trademark  Assignment  System  (PTAS). 
This  system  helps  automate  the 
movement  of  the  various  documents  to 
be  recorded  throughout  the  USPTO 
Assignment  Division. 

In  order  to  accurately  record  a 
document  and  to  take  advantage  of  the 
speed  and  efficiency  of  the  PTAS,  the 
USPTO  developed  cover  sheets  to 
submit  with  the  docimient  to  be 
recorded.  These  cover  sheets  capture  all 
of  the  necessary  data  needed  to 
accurately  record  the  various 
dociiments. 

n.  Method  of  CoUecBbn 

By  mail,  facsimile,  or  hand  delivery  to 
the  USPTO. 

m.  Data 

OMB  Number:  0651-0027. 
Form  Numberis):  PTO-1594  and 
PTO-1595. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profits;  not-for-profit  institutions;  farms; 
the  Federal  Government;  and  state','  local 
or  tribal  goverrunents. 

Estimated  Number  of  Respondents: 
275,500  responses  per  year.  The  USPTO 
estimates  that  27,550  Trademark 
Recordation  Form  Cover  Sheets  (Form 
PTO-1594)  and  247.950  Patent 
Recordation  Form  Cover  Sheets  (Form 
PTO-1595)  will  be  submitted  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  30  minutes  (.5  hours)  to  complete 
either  the  Trademark  Recordation  Form 
Cover  Sheet  (PTO-1594)  or  the  Patent 
Recordation  Form  Cover  Sheet  (PTO- 
1595).  These  estimates  include  the  time 
to  gather  the  necessary  information, 
prepare  the  form,  and  submit  the 
completed  form. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  137,750  hours  per  year. 
The  USPTO  estimates  that  the  total 
annual  burden  hours  will  be  13,775 
hours  per  year  for  Form  PTO-1594  and 
123.975  hours  per  year  for  Form  PTO- 
1595. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $34,713,000  per  year. 
Using  the  professional  hourly  rate  of 
$252  per  hour  for  associate  attorneys  in 
private  firms,  the  USPTO  estimates 
$3,471,300  per  year  for  salary  costs 
associated  with  respondents  using  Form 
PTO-1594,  and  $31,241,700  per  year  for 
salary  costs  associated  with  respondents 
using  Form  PTO-1595. 


Item 

Estimated 
time  for 
response  (min- 
utes) 

Estimated 

annual 
responses 

Estimated 

annual  burden 

hours 

TrademarV  Recordation  Form  Cover  Sheet 

30 
30 

27,550 
247,950 

13.775 

Patent  Recordation  Form  Cover  Sheet 

123.975 

Total , _ 

275.500 

137,750 

Estimated  Total  Annual  Nonhour 
Respondent  Cost  Burden  (includes 
capital  start-up  costs  and  filing  fees): 
$11,020,000  per  year.  The  filing  cost  for 
submitting  a  Trademark  Recordation 
Form  Cover  Sheet  is  $40  for  the  first 
property,  for  a  minimum  total  of 
$1,102,000  per  year,  and  for  submitting 
a  Patent  Recordation  Form  Cover  Sheet 
is  $40  per  property,  for  a  minimum  total 
of  $9,918,000  per  year.  However,  the 
total  filing  cost  for  a  Trademark 
Recordation  Cover  Sheet  or  a  Patent 
Recordation  Cover  Sheet  varies 
according  to  the  number  of  (H'operties 
involved  in  each  submission.  When 


submitting  a  Trademark  Recordation 
Form  Cover  Sheet,  the  customer  must 
pay  the  processing  fee  of  $40  as 
indicated  by  37  CFR  2.6(b)(6)  for 
recording  the  first  property  in  a 
docximent  and  $25  for  each  additional 
property  in  the  same  document.  When 
submitting  a  Patent  Recordation  Form 
Cover  Sheet,  the  customer  must  pay  the 
processing  fee  of  $40  as  indicated  by  37 
CFR  1.21(h)  for  recording  each  property 
in  a  document. 

IV.  Request  far  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  qr 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  or 


Federal  Register /Vol.  66,  No.  204 /Monday.  October  22,  2001 /Notices 


5340S 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  12.  2001. 
Susan  K.  Brown, 

Acting  Records  Officer,  USPTO.  Office  of  Data 
Management,  Data  Administration  Division. 
[PR  Doc.  01-26381  Filed  10-19-01:  8:45  am] 
BtuMQ  cooe  3610-ie-P 


DEPARTMENT  OF  DEFENSE 

DsfMtftnMfit  of  ttw  Air  Fotm 

Federal  Advieory  Commtttee  for  Air 
Force  Academy  Acedemic  and 
InetitutkNMi  Programe 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of 
forthcoming  meeting  of  the  Federal 
Advisory  Committee  for  Air  Force 
Academy  Academic  and  Institutional 
Programs.  The  purpose  of  this  meeting 
is  to  consider  morale  and  discipline,  the 
curriciilum,  instruction,  physical 
equipment,  fiscal  afiiairs.  academic 
methods,  and  other  matters  relating  to 
the  Academy.  Certain  sessions  of  these 
meetings  will  be  closed  to  the  public. 
DATES:  November  16-17.  2001. 
ADDRESSES:  USAF  Academy.  2304  Cadet 
Drive,  Colorado  Springs,  CO  80840- 
5002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Steve  Sandridge  or  Ms.  Sue 
Christensen,  Development  and  Alumni 
Programs  Division,  HQ  USAFA/XPA. 
2304Cadet  Drive.  Suite  303.  USAF 
Academy,  Colorado  Springs,  CO  80840- 
5002,  (719)  3^3-3668. 

lanet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-26544  Filed  10-19-01;  8:45  am] 
MLUNQ  CODE  SeO1-06-# 


PEPARTMENT  OF  DEFENSE 

Department  of  Hie  Ak  Force 

Notice  of  intent  To  Grant  an  Exchialve 


Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
as  amended,  the  Department  of  the  Air 
Force  announces  its  intention  to  grant 
Beta  LaserMike,  Inc.,  a'company  having 
its  headquarters  in  Dayton,  Ohio,  an 
exclusive  license  in  any  right,  titie  and 


interest  the  Air  Force  has  in  U.S.  Patent 
No.  5,895,927,  entitled,  "Electro-Optic, 
Noncontact,  Interior  Cross-Section 
Profiler." 

A  license  for  this  patent  will  be 
granted  unless  a  written  objection  is 
received  within  15  days  from  the  date 
of  publication  of  this  Notice. 
Information  concerning  this  Notice  may 
be  obtained  from  Mr.  William  H. 
Anderson,  Associate  General  Counsel 
(Acquisition),  SAF/GCQ.  1500  Wilson 
Blvd..  Suite  304.  Arlington.  VA  22209- 
2310.  Mr.  Anderson  can  be  reached  at 
703-588-5090/5091  or  by  fax  at  703- 
588-6037. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-26545  Filed  10-19-01;  8:45  am] 
BaXSMCOOE  S001-06-P 


DEPARTMENT  OF  EDUCATION 

Submleelon  for  OMB  Revlear, 
Comment  ReQueet 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comment  son  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  21.2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A&irs. 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  N.W..  Room  10202.  New 
Executive  Office  Building.  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 


proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
TiUe;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 

Dated:  October  16.  2001. 
John  Treasler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Consolidated  State  Performance 
Report  and  State  Self-Review. 

Frequency:  Aimually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  14.  452;  Biirden 
Hours;  134.768. 

Abstract:  This  information  collection 
package  contains  two  related  parts:  the 
Consolidated  State  Performance  Report 
(CSPR)  and  the  State  Self-Review  (SSR). 
The  Elementary  and  Secondary 
Education  Act  (ESEA).  in  general,  and 
its  provision  for  submission  of 
consolidated  plans,  in  particular  (see 
section  14301  of  the  ESEA),  emphasize 
the  importance  of  cross-program 
coordination  and  integration  of  federal 
programs  into  educational  activities 
carried  out  with  state  and  local  funds. 
States  would  use  both  instruments  for 
reporting  on  activities  that  occur  during 
the  2000-2001  school  year  and.  if  the 
ESEA.  when  reauthorized,  does  not 
become  effective  for  the  2001-2002 
school  year,  for  that  year  as  well.  The 
proposed  CSPR  request  most  of  the 
same  information  as  in  1999-2000,  with 
a  few  modifications  to  cover  new 
programs  and  new  emphases.  The 
proposed  SSR  deletes  several  questions 
frtim  the  previous  version  and  has  no 
new  information  requests.  When  the 
ESEA  is  reauthorized  the  Department 
intends  to  work  actively  with  the  public 
to  revise  the  content  of  these  documents 
and  develop  an  integrated  information 
collection  system  that  responds  to  the 
new  law,  uses  new  technologies,  and 
better  reflects  how  federal  programs 
help  to  promote  state  and  local  reform 
efforts. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese. 
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Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIOJUMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  oiuden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  internet  address 
Katy.Axt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 


(FR  Doc.  01-26481  Filed  10-1 

BILUNG  CODE  4000-01-M 


9-01;  8: 


45  am] 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
summary:  Ttie  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  26,  2001. 
Interested  persons  are  invited  to  submit 
comments  on  or  before  November  21, 
2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Cristal  Thomas,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  N.W.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
CAThomas@omb.eop.gov.     I 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 


information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conunent. 

Dated:  October  16,  2001. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs. 

Type  of  Review:  Reinstatement.     <■ 

Title:  Federal  Perkins/NDSL  Loan 
Assignment  Form. 

Frequency:  On  Occasion. 

Affected  Public:  Not-for-profit 
institutions;  Individuals  or  household; 
Businesses  or  other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  21,262. 
Burden  Hours:  10,631. 

Abstract:  This  form  is  used  to  collect 
pertinent  data  regarding  defaulted 
student  loans  from  institutions 
participating  in  the  Federal  Perkins 
Loan  Program.  The  ED  Form  553  serves 
as  the  transmittal  document  in  the 
assignment  of  such  defaiUted  loans  to 
the  Federal  government  for  collection 
from  postsecondary  institutions. 

Additional  Information:  Burden  has 
been  reduced  due  to  the  hard  work  of 
the  commimity  with  the  Department 
this  last  Spring. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 


foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  01-26482  Filed  10-19-01;  8:45  am] 

BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-254  and  EA-255] 

Application  To  Export  Electric  Energy; 
Aqulla  Energy  IMarfceting  Corporation 
and  Aquila,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Aquila  Energy  Marketing 
Corporation  (AEM)  and  Aquila,  Inc. 
(ILA)  have  applied  to  transfer  AEM's 
authority  to  export  electric  energy  from 
the  United  States  to  Mexico  and  to 
Canada,  pursuant  to  section  202(e)  of 
the  Federal  Power  Act,  to  ILA. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  21,  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  August  23,  2001,  the  Department 
of  Energy  (DOE)  issued  Order  Nos.  EA- 
147-B  and  EA-14&-B  granting  authority 
to  AEM  to  export  electric  energy  from 
the  United  States  to  Mexico  and  to 
Canada,  respectively,  through  August 
23,  2006,  AEM  and  ILA  have  now 
applied  to  transfer  AEM's  export 
authority  bom  AEM  to  ILA.  The 
applicants  request  that  the  voluntary 
transfer  be  effective  on  the  date  of  the 
liquidation  of  AEM  and  its  merger  into 
ILA.  The  applicants  will  provide  the 
E)OE  with  notice  of  completion  of  the 
liquidation  and  merger. 

AEM,  a  Delaware  corporation  with  its 
principal  place  of  business  in  Kansas 
City,  Missouri,  is  a  wholly-owned 
subsidiary  of  ILA,  formerly  Aquila 
Energy  Corporation,  which  in  turn  is 
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80%  owned  by  UtiliCorp  United  Inc. 
("UtiliCorp")  and  20%  owned  by  the 
public.  AEM  is  currently  authorized  to 
do  business  in  all  states  in  which  it 
operates.  AEM  does  not  own  or  control 
any  electric  generation  or  transmission 
fat:ilities  nor  does  it  have  a  franchised 
service  area.  UtiliCorp  owns  and 
operates  transmission  facilities  in  the 
United  States  through  its  operating 
divisions.  AEM  is  engaged  in  the 
marketing  of  power  as  both  a  broker  and 
as  a  marketer  of  electric  power  at 
wholesale.  AEM  purchases  the  power 
that  it  sells  from  cogeneration  facilities, 
federal  power  marketing  agencies, 
electric  utilities  and  exempt  wholesale 
generators. 

ILA  is  a  Delaware  corporation  with  its 
principal  place  of  business  in  Kansas 
City,  Missouri.  AEM  is  a  subsidiary  of 
ILA.  ILA  is  80%  owned  by  UtiliCorp 
and  20%  owned  by  the  public.  ILA  is 
restructuring  its  trade  entities.  AEM  will 
be  liquidated  and  merged  into  ILA. 
Upon  completion  of  the  liquidation  and 
merger,  ILA  will  engage  in  power 
marketing  activities. 

In  FE  Docket  No.  EA-254,  ILA 
proposes  to  export  electric  energy  to 
Mexico  and  to  arrange  for  the  delivery 
of  those  exports  to  Mexico  over  the 
international  transmission  facilities 
owned  by  San  Diego  Gas  and  Electric 
Company,  El  Paso  Electric  Company, 
Central  Power  and  Light  Company,  and 
Comision  Federal  de  Electricidad,  the 
national  utility  of  Mexico.  In  FE  Docket 
No.  EA-255,  ILA  proposes  to  export 
electric  energy  to  Canada  and  to  arrange 
for  the  delivery  of  those  exports  to 
Canada  over  the  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizens 
Utilities,  Eastern  Maine  Electric 
Cooperative.  International  Transmission 
Company,  Joint  Owners  of  the  Highgate 
Project,  Long  Sault,  Inc.,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Miimesota  Power,  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  ILA  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 


with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  ILA  applications  to 
export  electric  energy  to  Mexico  and/or 
Canada  should  be  clearly  marked  vtrith 
Docket  EA-254  and/or  Docket  EA-255, 
respectively.  Additional  copies  are  to  be 
filed  directly  with  Kevin  Fox,  Senior 
Vice  President  and  General  Manager, 
Aquila  Energy  Marketing  Corporation, 
1100  Walnut  Street,  Suite  3300,  Kansas 
City,  Missouri  64106  and  Kathryn  A. 
Flaherty,  Blackwell  Sanders  Peper 
Martin,  13710  FNB  Parkway,  Suite  200, 
Omaha,  Nebraska  68154. 

A  final  decision  will  be  made  on  these  - 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  homepage  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  EX],  on  October  16, 
2001. 

Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export,  Office 
of  Coal  &  Power  Systems,  Office  of  Fossil 
Energy. 

[FR  Doc.  01-26515  Filed  10-19-01;  8:45  am] 
MLUNG  oooe  M«-ei-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docint  No.  ER01-27SS-000] 

Camdan  Cogan,  LP.;  Nolioa  of 
laauanoa  of  Order 

October  16,  2001. 

Camden  Cogen,  L.P.  (Camden  Cogen) 
submitted  for  filing  a  rate  schedule 
imder  which  Camden  Cogen  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
Camden  Cogen  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Camden  Cogen  requested 
that  the  Commission  grant  blanket 
approval  imder  18  CFR  part  34  of  all 


future  issuances  of  securities  and 
assumptions  of  liability  by  Camden 
Cogen. 

On  September  13,  2001,  pursuant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-East,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Camden  Cogen  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Camden 
Cogen  is  authorized  to  issue  securities 
and  assimie  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Camden  Dogen's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
30,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/ordine/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-26494  Filed  10-19-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunlssion 

[Docket  No.  ER01-2765-000] 

Cedar  Brakes  N,  LLC;  No«ce  of 
Isauarice  of  Order 


October  16,  2001. 

Cedar  Brakes  11,  L.L.C.  (Cedar  Brakes) 
submitted  for  filing  a  rate  schedule 
under  which  Cedar  Brakes  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
Cedar  Brakes  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Cedar  Brakes  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Cedar  Brakes. 

On  September  13,  2001,  piirsuant  to 
delegated  authority,  the  Director, 
OKfTR/Tariffs  and  Rates-East,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Cedar  Brakes  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Cedar 
Brakes  is  authorized  to  issue  seoirities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assiunption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aiffected  by  continued 
approval  of  Cedar  Brakes'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
30,  2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 


Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26495  Filed  10-19-01;  8:45  ami 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiesion 

[Doclwt  No.  ER01-2S62-000  and  ER01- 
2562-001] 

Competitive  Energy  Servicee,  LLC; 
Notice  of  Issuartce  of  Order 

October  16,  2001. 

Competitive  Energy  Services,  UJC 
(CES)  submitted  for  filing  a  rate 
schedule  under  which  CES  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  CES 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
CES  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assmnptions  of  liability 
by  CES. 

On  September  20,  2001,  pursuant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-East,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CES  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  CES  is 
authorized  to  issue  securities  and 
assimie  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assimiptioH  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 


adversely  affected  by  continued 
approval  of  CES's  issuances  of  securities 
or  assimiptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
30,2001: 

Copies  of  the  full  text  of  the  Order  are 
available  fi'om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http: 
//www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http: 
//www. fere. fed.  us/efi/doorbell.htm. 

David  P.  Boei^gers, 

Secretary. 

(FR  Doc.  01-26493  Filed  10-19-01;  8:45  am] 

BNJJNQ  COOE  Cn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  RP02-1»-000] 

Eastern  Shore  Natural  Gaa  Company; 
Notice  of  Propoeed  Changes  In  FERC 
Gas  Tariff 

October  16,  2001. 

Take  notice  on  that  October  10,  2001, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Thirtieth  Revised  Sheet 
No.  7  and  Thirtieth  Revised  Sheet  No. 
8,  with  a  proposed  effective  date  of 
November  1,  2001. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  (Columbia)  under  its  Rate 
Schedule  FSS.  The  costs  of  the  above 
referenced  storage  service  comprise  the 
rates  and  charges  payable  imder  ESNG's 
respective  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  ESNG's  Rate  Schedule 
CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
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Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regxilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Bfiergers, 

Secretary. 

[FR  Doc.  01-26503  Filed  10-22-01;  8:45  am] 

BIUJNG  C006  B717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-30S-004] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Clianges  in  FERC  Gaa  Tariff 

October  16,  2001. 

Take  notice  that  on  September  28, 
2001,  Mississippi  River  'Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  October  1 , 
2001: 

Original  Sheet  No.  lOA 

MRT  states  that  the  purpose  of  the 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26500  Filed  10-22-01;  8:45  am] 

BILLING  COOC  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP01-61»-4W1] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

October  16,  2001. 

Take  notice  that  on  October  10,  2001, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  26,  2001: 

Substitute  Second  Revised  Sheet  No.  27&-C 
Substitute  Original  Sheet  No.  278-D 

Northwest  states  that  the  purpose  of 
this  filing  is  to  clarify  that  under  the 
proposal  submitted  by  Northwest  in  this 
proceeding  on  September  27,  2001,  a 
shipper  that  wishes  to  exercise  a  right 
of  first  refusal  will  not  be  required  to 
match  a  negotiated  rate  bid  that  exceeds 
Northwest's  maximum  base  tariff  rate  or 
a  five-year  term  in  order  to  retain  its 
capacity. 

Northwest  states  that  it  has  served  a 
copy  of  this  filing  upon  all  parties  on 
the  service  list  compiled  by  the 
Secretary  i^i  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.fere.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2O01(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  01-26502  Filed  10-22-01:  8:45  am] 

MUINQ  COOC  •717-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DockM  No.  ER01-2799-000] 

Poquonocli  River  Funding,  LLC; 
Notice  of  Issuance  of  Order 

October  16,  2001. 

Poquonock  River  Fimding.  L.L.C. 
(PRE)  submitted  for  filing  a  rate 
schedule  under  which  PRF  will  engage 
in  wholesale  electric  power  and  energy 
transactions  at  market-based  rates.  PRF 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
PRF  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  PRF. 

On  September  13,  2001.  pursuant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-East,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  PRF  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  PRF  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  providcKi  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
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necessary  or  appropriate  for  such 
piuposes. 

The  Commission  reserves  the  right  to 
reqiiire  a  further  showing  that  neiUier 
pubhc  nor  private  interests  will  be 
adversely  aJffected  by  continued 
approval  of  PRF's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
30,  20017 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http: 
// www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http: 
//www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26496  Filed  10-19-01;  8:45  am) 

MLUNG  CODE  tm-W-P 


DEPARTMENT  OF  ENERGY 

FMeral  En«rgy  Ragulatory 
Commission 

[Docket  No.  RP02-20-000] 


Portland  Natural  Qas  Transmission 
Systsm;  NoUcs  of  Tariff  HIing  of 
Arwiual  Chargs  Ad|ustmofit  i 

October  16.  2001.  ' 

Take  notice  that  on  October  11,  2001, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1, 1st  Rev  Original  Sheet 
No.  100  .  The  proposed  effective  date  of 
this  revised  tariff  sheet  is  October  1, 
2001. 

PNGTS  states  that,  pursuant  to 
Section  154.402  of  the  Commission's 
regulations  and  Section  17  of  the 
General  Terms  and  Conditions  of  its 
tariff,  it  is  filing  the  referenced  tariff 
sheet  to  reflect  implementation  of  the 
Aimual  Charge  Adjustment  surcharge  of 
$0.0022  per  Dth.  PNGTS  states  further 
that  it  is  filing  this  tariff  sheet  within  10 
days  of  receipt  of  its  bill  for  the  Annual 
Charge  Adjustment. 

PNGTS  states  that  copies  of  its  filing 
were  served  on  all  jurisdicticmal 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  RegiUations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  23,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26504  Filed  10-22-01;  8:45  am] 

BNXMG  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  ELOO-95-OQQt,  el  al.] 

Notice  of  HIing  of  Offin'of  Settlement 
and  Motion  To  intervene  Out-of-T1me 

October  15.  2001. 

San  Diego  Gas  &  Electric  Company, 
Complainant  v.  Sellers  of  Energy  and 
Ancillary  Service  Into  Markets  Operated  by 
the  California  IndependentSystem  Operator 
Corporation  and  the  California  Power 
Exchange  Corporation,  Respondents. 

Investigation  of  Practices  of  the  California 
Independent  System  Operator  and  the ' 
California  Power  Exchange;  Coral  Power, 
L.L.C.,  Enron  PowerMarketing,  Inc.,  Arizona 
Public  Service  Company,  Cargill  Aniant,LLC, 
San  Diego  Gas  &  Electric  Company,  Avista 
Energy.  Inc., Sempra  Energy  Trading  Corp., 
PacifiCorp,  and  ConstellationPower  Source  v. 
California  Power  Exchange  Corporation;  Salt 
River  Project  Agricultural  Improvement  and 
Power  District  and  Sacramento  Municipal 
UtilityDistrict  v.  California  Power  Exchange 
Corporation.  Public  Service  Company  of  New 
Mexico  V.  California  Power  Exchange 
Corporation. 

On  October  5.  2001.  the  Official 
Committee  of  Participant  Creditors  (the 
Committee)  of  the  California  Power 
Exchange  Corporation  (CalPX)  filed, 
under  the  provisions  of  Rule  602(d)(2) 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  an  Offer  of  Settlement  of 


Issues  Affecting  the  California  Power 
Exchange  Corporation.  The  Offer  of 
Settlement,  among  other  things, 
proposes  a  methodology  to  account  for 
the  nonpa)rments  by  Pacific  Gas  & 
Electric  Company  and  Southern 
California  Edison  Company  and  their 
impact  on  CalPX,  the  California 
Independent  System  Operator 
Corporation  (CallSO),  and  participants 
in  CalPX  and  CallSO  markets.  The 
Committee's  filing  also  includes  a 
motion  to  intervene  out-of-time  in 
Docket  Nos.  ELO-95-000  and  ELOO-98- 
000  and  all  related  subdockets.  The 
Committee  also  moves  to  intervene  out- 
of-time  in  three  proceedings  relating  to 
accoimting  issues  under  CalPX's  tariff: 
ELOl-36-000.  ELOl-37-000,  and  ELOl- 
43-000. 

The  Committee  also  requests 
expedited  consideration  and  approval  of 
the  Offer  of  Settlement,  but  has  not 
requested  a  shortened  comment  period. 
Therefore,  pursuant  to  Rule  602(0(2)  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  comments  on  the  Offer  of 
Settlement  are  to  filed  on  or  before 
October  25,  2001.  Reply  comments  shall 
be  filed  on  or  before  November  5,  2001. 
Pursuant  to  Rule  213(d)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  any  answers  to  the 
Committee's  motion  to  intervene  out-of- 
time  shall  be  filed  on  or  before  October 
20,  2001. 

David  P.  Boergers, 

Secretory. 

IFR  Doc.  01-26492  Filed  lO-l^-Ol;  8:45  am] 

BIUJNQ  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclMt  No.  RP01-621-001] 

Trailblazer  Pipeline  Company;  Notice 
of  Compliance  Rling 

October  16.  2001. 

Take  notice  that  on  October  11,  2001, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  to  be  a 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  114,  to  be  effective  December 
1,  2001. 

Trailblazer  states  that  this  tariff  sheet 
was  filed  in  compliance  with  the 
Commission's  Letter  Order  issued  in  the 
referenced  docket  on  September  26. 
2001. 

Trailblazer  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  set 
out  on  the  Commission's  official  service 
list  in  Docket  No.  RPOl-521. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regidations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dodket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergera, 

Secretaiy. 

(FR  Doc.  01-26501  Filed  10-22-01;  8:45  am) 

BHJJNO  CODE  sm-m-* 


DEPARTMENT  OF  ENERGY 

FMIeral  Energy  Regulatory 
Commission 

[Doclwt  No.  RP97-255-036] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

October  16,  2001. 

Take  notice  that  on  October  10,  2001, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Voliune  No.  1,  Thirty-Sixth 
Revised  Sheet  No.  21  and  Ninth  Revised 
Sheet  No.  22A,  to  be  efiiective  October 
10,2001. 

'TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20, 1997.  in  Docket  No.  RP97-255-000. 
The  tendered  tariff  sheets  propose  to 
revise  TransColorado's  Tariff  to  reflect  a 
new  negotiated-rate  contract 

Tran^Ikiloiado  stated  (hat  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regjulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
iittp.7/iviviv./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii}  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-26499  Filed  10-22-01;  8:45  am) 

BtUMG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-006] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
niing 

October  16,  2001. 

Take  notice  that  on  October  1,  2001, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  copies  of  the  executed  service 
agreements  that  contain  a  negotiated 
rate  under  Rate  Schedule  FT  applicable 
to  Phase  1  of  the  MarketLink  Expansion 
Project  between  Transco  and  various 
MarketLink  customers. 

Transco  states  that  the  puirpose  of  the 
filing  is  to  comply  with  filing 
requirements  specified  in  the 
Conunission's  Order  issued  December 
13,  2000,  "Order  Amending  Certificate 
and  Denying  Request  for  Stay"  which 
required  Trsmsco,  among  other  things,  to 
file,  not  less  than  30  days  nor  more  than 
60  days  prior  to  the  commencement  of 
service  on  Phase  1  of  the  MarketLink 
Project,  the  negoitated  rate  agreements 
or  tariff  sheets  reflecting  the  essential 
elements  of  its  negotiated  rate 
agreements.  The  efiiective  date  of  these 
negoitated  rate  agreements  is  November 
1,  2001. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil«l  on  or  before  October  23,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26498  Filed  10-22-01;  8:45  amj 

MJJNO  COOC  (717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2825-001 ,  et  •!.] 

PSEG  Services  Corporation,  et  al. 
Electric  Rate  and  Corporate  Regulation 
niinga 

OctoberlS,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSEG  Services  CorporatioD 

[Docket  No.  EROl-2825-OOlj 

Take  notice  that  on  August  15,  2001. 
PSEG  Services  Corporation,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
supplement  to  its  August  8.  2001  filing 
submitting  Service  Agreement  covering 
sale  of  capacity  and  energy  to 
Bethlehem  Steel  Corporation 
(Bethlehem)  pursuant  to  PSEG 
Wholesale  Power  Market-Based  Sales 
Tariff  now  on  file  with  the  Commission 
(Docket  No.  99-3151-000,  approved 
October  1,  1999). 

Copies  have  been  sent  to  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date:  October  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Cambridge  Electric  Light  Company 

[Docket  No.  ER02-43-0001 

Take  notice  that  on  October  4.  2001. 
Cambridge  Electric  Light  Company 
(Cambridge  Electric)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a  non-firm 
point-to-point  transmission  service 
agreement  between  Cambridge  Electric 
and  H.Q.  Energy  Services  (U.S.)  Inc. 
(HQUS).  Cambridge  Electric  states  that 
the  service  agreement  sets  out  the 
transmission  arrangements  under  which 
Cambridge  Electric  will  provide  non- 
finn  point-to-point  transmission  service 
to  HQUS  imder  Cambridge  Electric's 
qpen  access  transmission  tariff  accepted 
for  filing  in  Docket  No.  EROl-2291-001. 
Cambridge  Electric  requests  waiver  of 
the  Commission's  thirty  day  notice 
requirement  in  order  to  allow  the 
service  agreement  to  become  effective 
on  August  1,  2001. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.        j 

3.  Southern  Company  Services,  lac. 

[Docket  No.  EROl-2730-001] 

Take  notice  that  on  October  10,  2001, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
Southern  Companies),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  Amendment  No.  1  to  the 
Agreement  for  Network  Integration 
Transmission  Service  and 
Complementary  Services  between  the 
United  States  of  America,  Department  of 
Energy,  acting  by  and  through  the 
Southeastern  Power  Administration 
(SEPA),  and  SCS,  as  agent  for  Southern 
Companies,  under  Southern  Companies' 
Oi}en  Access  Transmission  Tariff,  as 
directed  by  the  Commission's  letter 
order  dated  September  25.  2001.  This 
compliance  filing  is  made  to  conform  to 
the  requirements  of  FERC  Order  No. 
614,  Designation  of  Electric  Rate 
Schedule  Sheets,  65  FR  18,221  (2000), 
FERC  Stats.  &  Regs.  31,096  (2000).  The 
Agreement  is  designated  First  Revised 
Service  Agreement  FERC  No.  415  imder 
the  Open  Access  Transmission  Tariff  of 
the  Southern  Companies. 

Comment  date:  October  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Electric  Company 

(Docket  No.  ER02-44-000I 

Take' notice  that  on  October  4,  2001, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing 


with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  non-firm 
point-to-point  transmission  service 
agreement  between  Commonwealth  and 
H.Q.  Energy  Services  (U.S.)  Inc. 
(HQUS).  Commonwealth  states  that  the 
service  agreement  sets  out  the 
transmission  arrangements  imder  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
HQUS  under  Commonwealth  open 
access  transmission  tariff  accepted  for 
filing  in  Docket  No.  EROl-2291-001. 
Commonwealth  requests  waiver  of  the 
Commission's  thirty  day  notice 
requirement  in  order  to  allow  the 
service  agreement  to  become  effective 
on  August  1,  2001. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ameren  Services  Company 

[Docket  No.  ER02-45-000] 

Take  notice  that  on  October  4,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  with  the  Federal 
Energy  Regxdatory  Commission 
(Commission)  Service  Agreements  for 
Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Ameren 
Energy,  Inc.  and  ASC  and  Reliant 
Energy  Services,  Inc.  (the  parties).  ASC 
asserts  that  the  piupose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  date:  October  25.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER02-46-00O1 

Take  notice  that  on  October  4,  2001, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Conunission  (Commission) 
an  Interconnection  Agreement  by  and 
between  Con  Edison  and  the  Power 
Authority  of  the  State  of  New  York, 
dated  as  of  August  1,  2001.  Con  Edison 
seeks  an  effective  date  for  the  agreement 
of  August  1,  2001. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Aquila  Long  Term,  Inc. 

[Docket  No.  ER02-47-OO01 

Take  notice  that  on  October  4,  2001, 
Aquila  Long  Term,  Inc.  (Aquila  Long 
Term),  an  indirect  wholly  owned 
subsidiary  of  Aquila,  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 


rate  schedule  to  engage  in  sales  at 
market-based  rates.  Aquila  Long  Term 
included  in  its  filing  a  proposed  code  of 
conduct. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

[Docket  No.  ER02-48-OOOI 

Take  notice  that  on  October  4,  2001, 
Carolina  Power  &  Light  Company 
(CP&L)  of  Raleigh,  North  Carolina 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  imder  the  provisions  of 
Section  205  of  the  Federal  Power  Act, 
First  Revised  Sheet  No.  84  in 
substitution  of  Original  Sheet  No.  84  to 
its  First  Revised  Rate  Schedule  No.  134 
for  the  provision  of  electric  generation 
service  by  CP&L  to  the  North  Carolina 
Electric  Membership  Corporation 
(NCEMC).  The  filing  has  the  effect  of 
eliminating  CP&L's  12  kV  delivery  point 
at  the  Louisburg  115  kV  substation.  In 
its  filing,  CP&L  also  asked  for 
permission  to  waive  the  delivery  point 
termination  charges  that  would  be 
owned  by  NCEMC  under  Article  7.6.2  of 
the  rate  schedule. 

CP&L  has  also  asked  the  Commission 
to  allow  its  proposed  rate  schedule 
change  to  become  effective  as  of  October 

8,  2001. 

Copies  of  the  filing  were  served  upon 
NCEMC,  Wake  Electric  Membership 
Corporation  and  the  state  commissions 
of  North  Carolina  and  South  Carolina. 

'Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CommonweaMi  Edison  Company 

[Docket  No.  ER02-49-000) 

Take  notice  that  on  October  4,  2001, 
Commonwealth  Edisoh  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  RegulatCMy  Commission 
(Commission)  an  executed  Service 
Agreement  for  Network  Integration 
Transmission  Service  (Service 
Agreement)  and  associated  Network 
Operating  Agreement  (Operating 
Agreement)  between  ComEd  and  Exelon 
Energy  (Exelon)«mder  the  terms  of 
ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
October  1,  2001,  and  accordingly 
requests  waiver  of  the  Commission's 
notice  requirements.  A  copy  of  this 
filing  has  been  sent  to  Exelon. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Conmionwealth  Edison  Company 

(Docket  No.  ER02-50-OO0] 

Take  notice  that  on  October  4,  2001, 
Commnwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  two  Firm  Point-To-Point 
Transmission  Service  Agreements 
(Service  Agreements)  between  ComEd 
and  Wisconsin  Electric  Power  Company 
(WEPCO)  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT). 

ComEd  requests  an  effective  date  of 
October  1,  2001,  and  accordingly 
requests  waiver  of  the  Commission's 
notice  requirements.  A  copy  of  this 
filing  has  been  sent  to  W^CO. 

Comment  date:  October  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Alliance  Energy  Services 
Partnership 

[Docket  No.  ER02-51-000) 

Take  notice  that  on  October  5,  2001, 
pursuant  to  Section  35.15  of  the 
Commission's  regulations.  Alliance 
Energy  Services  Partnership  (AESP) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  notice  of  cancellation  of 
its  Rate  Schedule  FERC  No.  1  and  Rate 
Schedule  FERC  No.  2. 

AESP  has  requested  an  effective  date 
for  the  proposed  rate  schedule 
cancellation  of  October  4,  2001. 
Accordingly,  AESP  requests  waiver  of 
the  60-day  prior  notice  requirement. 

Comment  date:  October  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Carolina  Power  &  Light  Company 

[Docket  No.  ER02-52-0001 

Take  notice  that  on  October  5,  2001, 
Carolina  Power  &  Light  Company 
(CP&L)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  executed  Interconnection 
and  Operation  Agreement  between 
CP&L  and  Dominion  Person,  Inc. 

Comment  date:  October  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pennsylvania  Electric  Company 

[Docket  No.  ER02-53-O00] 

Take  notice  that  on  October  5,  2001, 
Pennsylvania  Electric  Company  (doing 
business  as  GPU  Energy)  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Generation  Facility  Interconnection 
Agreement  between  Peimsylvania 
Electric  Company  d/b/a  GPU  Enei^ 
and  Somerset  Windpower  LLC. 


Comment  date:  October  26,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Qeco  Power  LLC 

[Docket  No.  ER02-54-0001 

Take  notice  that  on  October  9,  2001, 
Cleco  Power  LLC  (Cleco  Power), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Substitute  Original 
Sheet  No.  4  to  Cleco  Power's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
Cleco  Power  also  gave  notice  that  the 
following  service  agreements  of  Cleco 
Utility  G^up  Inc.,  that  were  canceled 
effective  May  29,  2001,  will  not  be 
refiled  as  Cleco  Power  Service 
Agreements  because  service  is  no  longer 
being  provided  under  them: 
,T2S2 
T2S3 
T2S4 
T2S5 
T2S6 
T2S7 
T2S8 
T2S10 
T2§11 
T2S12 
T2S13 
T2S15 
T2S17 
T2S19 
T2S21 
T2S22 
T2S23 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Pool 

[Docket  No.  ER02-55-000) 

Take  notice  that  on  October  9,  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed 
notification  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
requesting  that  the  effective  date  of 
membership  in  NEPOOL  of  EmPower 
Energy,  LLC  (EmPower)  be  deferred 
until  the  first  day  of  the  calendar  month 
following  final  regulatory  approval 
permitting  EmPower  to  participate  in 
the  NEPOOL  Control  Area  as  a  load 
aggregator. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

16.  Bangor  Hydro-Electric  Company 

[Docket  No.  ER02-S6-000| 

Take  notice  that  on  October  9,  2001, 
Bangor  Hydro-Electric  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  a  Notice  of  Cancellation 
of  its  Firm  Point-to-Point  Transmission 


Service  Agreement  (Service  Agreement 
No.  31  of  Tariff  Volume  No.  1)  with 
Beaver  Wood  Joint  Venture  to  be 
effective  April  30,  2001. 

Copies  01  the  filing  were  served  upon 
tb?  affected  purchaser,  Beaver  Wood 
Joint  Venture,  the  Maine  Public  Utilities 
Commission,  and  Maine  Public 
Advocate. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Aquila  Energy  Maiiwting 
Corporation 

[Docket  No.  EC02-1-000) 

Take  notice  that  on  October  4,  2001, 
Aquila  Energy  Marketing  Corporation 
(AEMC),  filed  with  the  Federal  Energy 
Regulatory  Conunission  (Commission) 
an  application  for  approval  pursuant  to 
section  203  of  the  Federal  Power  Act 
and  section  33  of  the  Commission's 
regulations  of  the  internal  transfer  of 
certain  power  sales  and  purchase 
agreements  to  its  wholly  owned 
subsidiary  Aquila  Long  Term,  Inc.  and 
for  the  transfer  of  AEMC's  ownership  of 
Aquila  Long  Term,  Inc.,  to  AEMC's 
parent  Aquila,  Inc.  AEMC  has  asked  the 
Commission  to  approve  the  Application 
within  forty-five  days  of  filing. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  CommonweaMi  Adantic  Limited 
Parlnenhip  and  Commonwealth 
Atlantic  Power  LLC 

[Docket  No.  EC02-2-0O01 

Take  notice  that  on  October  9,  2001, 
Commonwealth  AUantic  Limited 
Partnership  and  Commonwealth 
Atlantic  Power  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  appUcation  pursuant 
to  section  203  of  the  Federal  Power  Act 
for  authorization  of  a  disposition  of  an 
indirect  transfer  of  an  approximately 
50.04995  percent  ownership  interest  in 
Commonwealth  Atlantic  Limited 
Partnership  to  Commonwealth  Atlantic 
Power  LLC.  Commonwealth  Atlantic 
Limited  Partnership  owns  a  310  MW 
generating  facility.  The  jurisdictional 
facilities  transferred  consist  of  books 
and  records.  Commonwealth  Atlantic 
Limited  Partnership's  market-based  rate 
tariff  and  related  contracts,  and  the 
interconnection  equipment  associated 
with  the  generating  facility. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Elwood  Energy  LLC 

[Docket  No.  EGOl-338-OOOl 

Take  notice  that  on  August  1 ,  2001 , 
Elwood  Energy  LLC  (Elwood)  filed  with 
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the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Upon  completion  of  the  Mergers, 
Elwood  will  own,  in  addition  to  the 
generation  facilities  it  owned  before  the 
Mergers,  those  generation  facilities 
formerly  owned  by  Elwood  II  and 
Elwood  in,  all  of  which  previously  have 
been  determined  by  the  Commission  to 
eligible  facilities  in  connection  with  its 
orders  determining  Elwood.  Elwood  II 
and  Elwood  III  to  be  exempt  wholesale 
generators.  Elwood  also  will  own 
interconnection  facilities,  including 
generator  leads,  step  up  transformers 
and  associated  circuit  breakers,  used 
solely  for  intercoimection  with  the 
transmission  system  of  Commonwealth 
Edison  Company. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergera,  1 

Secretary.  \ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
Exemption  and  Removal  of  Dam,  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

October  16,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No:  7118-007. 

c.  Date  Filed:  September  10,  2001. 

d.  Applicant:  State  of  Maine, 
Department  of  Marine  Resources  (Maine 
DMR). 

e.  Name  of  Project:  Smelt  Hill 
Hydroelectric  Project. 

f.  Location:  The  Smelt  Hill  Dam  is 
located  on  the  Presxmipscot  River  in  the 
town  of  Falmouth,  Cumberland  County, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Thomas 
Squires,  Director,  Stock  Enhancement 
Division,  Maine  DMR,  21  State  House 
Station.  Augusta.  ME  04333.  (207)  624- 
6348. 

i.  FERC  Contact:  Any  questions 
concerning  this  notice  should  be 
addressed  to  Paul  Friedman  at  (202) 
208-1108;  e-mail: 
paul .  friedman@ferc  Jed.  us. 

j.  Deadline  for  filing  comments, 
motions,  or  protests:  November  16, 
2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boeigers.  Secretary,  Federal  Energy 
Commission,  888  First  Street,  NE., 
Washington,  DC.  20426.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  imder  the  "e- 
Filing"  link. 

Please  include  the  Project  No.  (7118- 
007)  on  any  comments  or  motions  filed. 

k.  Description  of  Project  and  Proposed 
Action:  The  Smelt  Hill  development 
consists  of  a  dam.  powerhouse  and 
feeder  canal,  gatehouse,  two  fish 
passage  structures,  and  a  reservoir.  A 
flood  in  1996  damaged  portions  of  the 
dam,  the  hydroelectric  generating 
facility,  and  the  hydraulic  fish  lift, 
rendering  them  inoperable.  In 
September  2001,  the  Maine  DMR 
acquired  the  Smelt  Hill  dam  and 
associated  facilities,  with  the  intent  of 


removing  the  dam  to  restore  the  aquatic 
ecosystem  of  the  lower  Presimipscot 
River.  The  dam  would  be  removed  by 
the  U.S.  Army  Corps  of  Engineers. 

1.  Locations  of  this  application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission.    . 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-26497  Filed  10-19-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

October  17,  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Snnshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C  552b: 

Agency  Holding  Meeting:  Federal 
Energy  Regulatory  Commission. 

Date  and  Time:  October  24,  2001, 10 
a.m. 

Place:  Room  2c,  888  First  Street,  NE., 
Washington,  DC  20426. 

Status:  Open. 

Matters  To  Be  Considered:  Agenda. 

*  Note. —  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

Contact  Person  for  More  Information: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400,  For  a  Recording  Listing 
Items  Stricken  From  or  Added  to  the 
Meeting.  Call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

777tb— Meeting.  Odolier  24, 2001,  Regular 
Meeting,  10  a.m. 

Administrative  Agenda 

A-1. 

Docket#  AD02-1, 000,  Agency- 
Administrative  Matters 
A-2. 

Docket*  AIX)2-2,  000,  Legislative  Matters 
A-3. 

Docket*  AD02-3, 000,  Customer  Matters 
A-4. 
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Docket*  AD02-4,  000.  Reliability,  Security 
and  Market  Operations 

Miscellaneous  Agenda 

M-1. 
Reserved 

Markets,  Tariffs  and  Rates — Electric 

E-1. 

Docket*  EX02-1,  000,  Discussion  of  RTO 
Developments'  in  the  Northeast 

Other*s  RTOl-99,  000,  Regional 
Transmission  Organizations 

RTOl-2,  000,  PJM  Interconnection,  L.L.C., 
AlleghenyElectric  Cooperative,  Inc., 
Atlantic  City  Electric  Company, 
Baltimore  Gas  &  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company  and  UGI  Utilities  Inc. 

RTOl-98.  000,  PfM  Interconnection,  L.L.C. 
and  Allegheny  Power 

RTOl-95.  000.  New  York  Independent 
System  Operator,  Inc.,  Central  Hudson 
Gas  ft  Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc., 
Niagara  Mohawk  Power  Corporation, 
New  York  State  Electric  ft  Gas 
Corporation,  Orange  &  Rockland 
Utilities,  Inc.  and  Rochester  Gas  ft 
Electric  Corporation 

RTOl-86,  000,  Bangor  Hydro-Electric 
Company,  Central  Maine  Power 
Company,  National  Grid  USA,  Northeast 
Utilities  Service  Company,  The  United 
Illuminating  Company,  Vermont  Electric 
Power  Company  and  ISO  New  England 
Inc. 
E-2. 

Docket*  EX02-2,  000,  Discussion  of  RTO 
Developments  in  the  Southeast 

Other«s  RTOl-100, 000,  Regional 
Transmission  Organizations 

RTOl-74, 000,  GridSouth  Transco,  LLC, 
Carolina  Power  ft  Light  Company,  Duke 
Energy  Corporation  and  South  Carolina 
Electric  ft  Gas  Company 

RTOl-34,  000,  Southwest  Power  Pool,  Inc. 

RTOl-75.  000,  Entergy  Services.  Inc. 

RTOl-77.  000,  Southern  Company 
Services,  Inc. 
E-3. 

Docket*  EX02-3, 000.  Discussion  of  RTO 
Developments  in  the  Midwest 

Other*s  RTOl-87,  000,  Midwest 
Independent  TransmissionSystem 
Operator,  Inc.,  Alliance  Companies, 
Ameren  Corporation  on  behalf  of:  Union 
Electric  Company  and  Central  Illinois 
Public  Service  Company,  American 
Electric  Power  Service  Corporation  on 
behalf  of:  Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power  Company 
and  Wheeling  Power  Company, 
Consumers  Energy  and  Michigan  Electric 
Transmission  Company.  Exelon 
(Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 


Commonwealth  Edison  Company  of 
Indiana,  Inc.,  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems, 
Inc.,  The  Cleveland  ELectric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company.  Toledo 
Edison  Company,  The  Detroit  Edison 
Company,  International  Transmission 
Company  and  Virginia  Electric  and 
Power  Company 

RTOl-88.  000,  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Alliance  Companies,  Ameren 
Corporation  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company,  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana 
Michigan  Power  Company,  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company,  Consumers 
Energy  and  Michigan  Electric 
Transmission  Company,  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems, 
Inc.,  The  Cleveland  ELectric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  Toledo 
Edison  Company,  The  Detroit  Edison 
Company,  International  Transmission 
Company  and  Virginia  Electric  and 
Power  Company 

EROl-123,  000,  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Alliance  Companies,  Ameren 
Corporation  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company,  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana 

.   Michigan  Power  Company,  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company,  Consumers 
Energy  and  Michigan  Electric 
Transmission  Company,  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems, 
Inc.,  The  Cleveland  ELectric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company.  Toledo 
Edison  Company,  The  Detroit  Edison 
Company,  International  Transmission  * 
Company  and  Virginia  Electric  and 
Power  Company 

EROl-780,  000,  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Alliance  Companies,  Ameren 
Corporation  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company,  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana 
Michigan  Power  Company,  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 


Wheeling  Power  Company,  Consumers 
Energy  and  Michigan  Electric 
Transmission  Company,  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc..  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems, 
Inc.,  The  Cleveland  ELectric  illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company.  Toledo 
Edison  Company,  The  Detroit  Edison 
Company,  International  Transmission 
Company  and  Virginia  Electric  and 
Power  Company 

EROl-966.  000,  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Alliance  Companies,  Ameren 
Corporation  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company,  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana 
Michigan  Power  Company.  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company.  Consumers 
Energy  and  Michigan  Electric 
Transmission  Company,  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc..  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems, 
Inc.,  The  Cleveland  ELectric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  Toledo 
Edison  Company,  The  Detroit  Edison 
Company.  International  Transmission 
Company  and  Virginia  Electric  and 
Power  Company 

ER99-3144,  000,  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Alliance  Companies,  Ameren 
Corporation  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company,  American  Electric 
Power  Service  Corporation  on  behalf  of: 
Appalachian  Power  Company,  Columbus 
Southern  Power  Company.  Indiana 
Michigan  Power  Compiany,  Kentucky 
Power  Company.  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company.  Consumers 
Energy  and  Michigan  Electric 
Transmission  Company,  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems. 
Inc.,  The  Cleveland  ELectric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  Toledo 
Edison  Company,  The  Detroit  Edison 
Company.  International  Transmission 
Company  and  Virginia  Electric  and 
Power  Company 

EC99-80,  000,  Midwest  Independent 
Transmission  System  Operator,  Inc., 
Alliance  Companies,  Ameren 
Corporation  on  behalf  of:  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company,  American  Electric 
Power  Service  Corporation  on  behalf  of: 
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Appalachian  Power  Company,  Columbus 
Southern  Power  Company,  Indiana 
Michigan  Power  Company,  Kentucky 
Power  Company,  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company,  Consumers 
Energy  and  Michigan  Electric 
Transmission  Company,  Exelon 
Corporation  on  behalf  of: 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.,  FirstEnergy  Corp.  on  behalf 
of:  American  Transmission  Systems, 
Inc.,  The  Cleveland  ELectric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  Toledo 
Edison  Company,  The  Detroit  Edison 
Company,  International  Transmission 
Company  and  Virginia  Electric  and 
Power  Company 
ELOl-80,  000,  National  Grid  USA 
E-«. 
Docket*  ADOl-2,  000,  Discussion  of 
Western  Infrastructure  Adequacy 
Conference 
E-5. 
Docket*  RMOl-12,  000,  Electricity  Market 
Design  and  Structure         I 
E-6.  ! 

Docket*  EROl-2922,  000,  New  England 
Power  Pool 
E-7. 
Docket*  EROl-2967,  000,  Nerw  York 
Independent  System  Operator,  Inc. 
E-8. 

Omitted 
E-9. 

Docket*  EROl-2994.  000,  Arizona  Public 
Service  Company 
E-10.  ' 

Docket*  EROl-2984, 000,  Cinergy  Services, 
Inc.  I 

E-11. 
Docket*  EROl-2977, 000,  American 

Electric  Power  Service  Corporation 
Other*s  EROl-2658,  000,  American 

Electric  Power  Service  Corporation 
EROl-2980, 000,  American  Electric  Power 
Service  Corporation 
-E-12.  I 

Docket*  EROl-2985. 000,  Conimonwealth 
Edison  Company 
B-13. 
Docket*  ER01-3001,  000,  New  York 
Independent  System  Operator,  Inc. 
E-14. 
Docket*  EROl-3009,  000.  New  York 
Independent  System  Operator,  Inc. 
Otherts  ELOO-90.  000.  Morgan  Stanley 
Capital  Group,  Inc.  v.  New  York 
Independent  System  Operator,  Inc. 
EROl-3153,  000.  New  York  Independent 
System  Operator.  Inc. 
E-15. 
Docket*  EROl-3014,  000.  PJM 
Interconnection  L.LC. 
E-16. 
"   Docket*  EROl-3026.  000.  American 
Electric  Power  Service  Corporation 
E-17. 
Docket*  ER01-3022. 000,  Cinergy  Services, 
Inc. 
E-18. 
Docket*  EROl-3086.  000,  ISO  New 
England  Inc. 
E-19. 


Docket*  ELOD-95.  034.  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange 

Other«s  ELOO-98.  038,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  and  the  California 
Power  Exchange 
E-20. 

Docket*  EROl-1639,  000,  Pacific  Gas  and 
Electric  Company 
E-21. 

Docket*  EROl-2685.  000,  PacifiCorp  Power 
Marketing,  Inc. 
E-22. 

Omitted 
E-23. 

Docket*  ER97-1523,  066,  Central  Hudson 
Gas  ft  Electric  Corporation.  Consolidated 
Edison  Company  of  New  York.  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation. 
Orange  and  Rockland  Utilities,  Inc.. 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

C)ther*s  OA97-470.  061.  Central  Hudson 
Gas  &  Electric  Corporation.  Consolidated 
Edison  Company  of  New  York.  Inc..  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corp>oration. 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

ER97-4234. 059,  Central  Hudson  Gas  ft 
Electric  Corporation,  Consolidated 
Edison  Company  of  New  York.  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation. 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities.  Inc.. 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 
E-24. 

Docket*  ECOl-145.  000.  EME  Homer  City 
Generation  L.P. 

Other*s  ELOl-110. 000.  EME  Homer  City 
Generation  L.P. 
E-25. 

Docket*  EROl-2163. 001.  American 
Electric  Power  Service  Corporation 
E-26. 

Docket*  ELOl-93. 001.  Mirant  Americas 
Energy  Marketing.  L.P..  Mirant  New 
England.  LLC,  Mirant  Kendall,  LLC  and 
Mirant,  LLC  v.  ISO  New  England  Inc. 
E-27. 

-Omitted 
E-28. 

Omitted 
E-29. 

Omitted 
E-30. 

Docket*  ELOl-124, 000,  Calpine  Eastern 
Corporation,  Mirant  Americas  Energy 
Marketing,  LP.  Mirant  New  England, 
LLC,  Mirant  Kendall.  IIC,  Mirant  Canal. 
LLC  and  FPL  Energy,  LLC  v.  ISO  New 
England.  Inc. 

Other«s  EROl-2559. 001,  ISO  New 
England,  Inc. 
~    ER01-2SS9. 002,  ISO  New  England.  Inc. 


Markets,  Tariffs  and  Rates — Gas 

G-1. 
Docket*  RPOl-613.  000,  Northwest 

Pipeline  Corporation 
Other#s  RPOl-613. 001,  Northwest 
Pipeline  Corporation 
G-2. 
Docket*  RPOl-612,  000,  ANR  Pipeline 
Company 
G-3. 

Omitted 
G-4. 
Docket*  RP96-389,  031,  Columbia  Gulf 
Transmission  Company 
G-5. 
Docket*  RPg6-389,  032,  Columbia  Gulf 
Transmission  Company 
G-6. 
Docket*  RP02-5, 000.  TransColorado  Gas 
Transmission  Company 
G-7. 
Docket*  GTOl-35,  000.  ANR  Pipeline 
Company 
G-8. 

Omitted 
G-9. 
Docket*  RPOl-626.  000,  Dominion 
Transmission,  Inc. 
G-10. 
Docket*  PROl-16. 000.  Bridgeiine 
Holdings,  L.P. 
G-11. 
Docket*  PROl-17.  000.  Raptor  Natural 
Pipeline  LLC 
G-12. 
Docket*  RP97-406,  032,  Dominion 

Transmission,  Inc. 
Other*s  RPOl-74. 007.  Dominion 
Transmission,  Inc. 
G-13. 
Docket*  RPOO-223,  005,  Northern  Natural 
Gas  Company 
G-14. 
Docket*  ISOl-33,  000,  Alpine 
Transportation  Company 
G-15. 
Docket*  RPOO-399. 003,  National  Fuel  Gas 

Supply  Corporation 
Other*s  RPOO-399. 004.  National  Fuel  Gas 

Supply  Corporation 
RPOO-399,  005,  National  Fuel  Gas  Supply 

Corporation 
RPOl-2,  001.  National  Fuel  Gas  Supply 
Corporation 
G-16. 
Docket*  GTOl-25. 001.  ANR  Pipeline 
Company 
G-1 7. 
Docket*  RPOl-232,  002.  Northwest 
Pipeline  Corporation 
G-1 8. 
Docket*  RPOl-246.  002.  Natural  Gas 
Pip>eline  Company  of  America 
G-19. 
Docket*  RP99-301, 029.  ANR  Pipeline 
Company 
G^20. 
Docket*  RP99-301, 030,  ANR  Pipeline 
Company 
G-21. 
Docket*  MGOl-29. 000.  Pine  Needle  LNG 
Company  LLC 
G-22. 
Docket*  MGOl-28. 000,  Vector  Pipeline, 
L.P. 
G-23. 
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Docket*  RPOl-539,  000.  Texas  Gas 

Transmission  Corporation 
G-24. 
Docket*  RPOl-624, 000.  Gulf  South 

Pipeline  Company.  LP 

Energy  Projects — Hydro 

H-1. 
Docket*  HB61-93-11,  004.  Public  Service 
Company  of  New  Hampshire.  CHI 
Energy.  Inc.  and  Essex  Hydro  Associates 
H-2. 
Docket*  P-11871,  001.  Symbiotics,  L.L.C. 
Otherts  P-11884.  002,  City  of  Twin  Falls, 
Idaho 
H-3. 
Docket*  DI98-2,  001.  Alaska  Power  & 
Telephone  Company 
H-4. 

Omitted 
H-5. 
Docket*  P-4204. 025.  City  of  Batesville, 

Arkansas 
Other#s  P-4659,  027,  Independence 

County,  Arkansas 
P-4660, 029,  Independence  County, 
Arkansas 
H-6. 
Docket*  P-1962.  000.  Pacific  Gas  ft  Electric 

Company 
Other*s  P-1962.  028.  Pacific  Gas  &  Electric 
Company 

Energy  Projects — Certificates 

C-1. 
Docket*  CPOl-79. 000.  ANR  Pipeline 
Company 
C-2. 
E>ocket*  CPOl-389, 000,  TranscontinenUl 
Gas  Pipe  Line  Corporation 
C-3. 
Docket*  CPOl-69. 000.  Petal  Gas  Storage. 

L.L.C. 
Other*s  CPOl-69.  001.  Petal  Gas  Storage. 
L.L.C. 
C-4. 
Docket*  CPOl-444.  000.  Calypso  Pipeline. 
LLC 
C-5. 
Docket*  CPOl-87, 001.  Dominion 
Transmission.  Inc. 
C-«. 
Docket*  CPOl-106.  001.  Kern  River  Gas 
Transmission  Company 
C-7. 
Docket*  CPOl-70. 001.  Columbia  Gas 

Transmission  Corporation 
Other*s  CPOl-70.  002.  Columbia  Gas 
Transmission  Corporation 
C-8. 
Docket*  CPOl-31,  002,  Kern  River  Gas 

Transmission  Company 
Other*s  CPOl-31,  000,  Kern  River  Gas 

Transmission  Company 
CPOl-31.  001.  Kern  River  Gas 
Transmission  Company 
C-9. 
Docket*  CPOl-49.  001 .  Northwest  Pipeline 

Corporation 
Other*s  CPOl-49, 000,  Northwest  Pipeline 
Corporation 
C-10. 
Docket*  CPOl-141. 001.  PG&E  Gas 
Transmission  Northwest  Corporation 
C-11. 


Docket*  CPOl-97,  001,  Nomew  Energy 
Supply  Inc.  and  Norse  Pipeline.  L.L.C. 

David  P.  Boergere, 

Secretaiy. 

(FR  Doc.  01-26666  Filed  10-18-01;  12:17 

pm] 

BNJJNQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-70e»-1] 

Notic*  Of  Proposed  Administrative 
SetUement  Pursuant  to  ttM 
Comprehensive  Environmental 
Reeponse,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)ofthe 

ComprehensiveEnvironmental 
Response.  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Double  Eagle  Refinery 
site,  Oklahoma  City,  Oklahoma  with  the 
parties  referenced  in  the  Supplementary 
Information  portion  of  this  Notice. 

The  settlement  requires  the  settling  de 
minimis  parties  to  pay  a  total  of 
$3,323,666  as  payment  of  past  response 
costs  to  the  Hazardous  Substances 
Superfund,  and  a  total  of  $73,022.90  to 
the  U.S.  Department  of  the  Interior 
Natural  Resource  Damage  Assessment 
and  Restoration  Fund.  The  settlement 
includes  a  covenant  not  to  sue  pursuant 
to  sections  106  and  107  of  CERCLA,  42 
U.S.C.  9606  and  9607.  • 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  conunents 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733. 

DATES:  Comments  must  be  submitted  on 
or  before  November  21,  2001. 
ADDRESSES:  The  proposed  settlement 
and  additional  backgroimd  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733.  A 
copy  of  the  proposed  settlement  may  be 


t^ 


obtained  from  Carl  Bolden.  1445  Ross 

Avenue,  Dallas,  Texas  75202-2733  at 

(214)  665-6713.  Comments  should 

reference  the  Double  Eagle  Refinery 

Superfund  Site,  Oklahoma  City. 

Oklahoma  and  EPA  Docket  Number  6- 

07-01,  and  should  be  addressed  to  Carl 

Bolden  at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  J.  Travis.1445  Ross  Avenue, 

Dallas,  Texas  75202-2733  at  (214)  665- 

8056. 

SUPPU-IKNTARY  INFORMATION: 

Adcor  Drilling,  Inc. 

AT&T  Corporation 

Browning-Ferris  Industries 

Cato  Oil  &  Grease  Company 

Conoco  Chemical  Company 

Cooper  Industries.  Inc.  (Demco) 

Defense  Logistic  Agency 

Dresser  Titan 

General  Electric 

Groendyke  Transport 

Hertz  Truck  Rental 

Huffy  Corporation 

lack  Cooper  Transport 

Mobil  Chemical 

National  Beef  Packing 

Northwest  Transformer 

OCT  Equipment 

Oklahoma  City  Freightliner  Inc. 

Oklahoma  Gas  &  Electric 

Penske  Truck  Leasing  (Feld) 

Rheem  Manufacturing  Company 

Rural  Electric  Co-Operative 

Ryder  Truck  Rental  (and  Wilco) 

Scrivner.  Inc. 

Southwest  Electric  Co. 

Tinker  Air  Force  Base 

Truckstops  Corporation  of  America 

Turner  Brothers  Trucking 

The  Western  Company 

Wolverine  Tube  Inc. 

Dated:  September  27,  2001. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator.  Region  6. 
(FR  Doc.  01-26530  Filed  10-19-01;  8:45  am) 

BILLING  COOC  6660-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PB  Docket  95-59;  DA  01-2323] 

Preemption  of  Locel  Zoning 
Regulations  of  Satellite  Earth  Stationa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Communications 
Commission  invites  interested  parties  to 
update  the  record  pertaining  to  petitions 
for  reconsideration  filed  with  respect  to 
the  rules  adopted  by  the  Commission  in 
the  Report  and  Order  in  IB  Docket  No. 
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95-59.  This  Public  Notice  seeks 
comment  on  this  additional  issue. 
DATES:  Comments  may  be  filed  on  or 
before  November  21,  2001;  reply 
comments  may  be  filed  on  or  before 
December  3.  2001. 

ADDRESSES:  Electronic  comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS).  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  Internet  to  http://www.fcc.gov/e-file/ 
ecfsJitml.  All  other  filings  must  be  sent 
to  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St.,  SW..  Rm.  TW-A325,  Washington, 
DC  20554. 

FOR  RJRTHER  MFORMATION  CONTACT: 
Selina  Khan  of  the  International  Bureau 
at  202-418-7282. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  in  IB  Docket  No.  95-59,  DAO  01- 
2322  (released  October  5,  2001). 

In  March  of  1996,  the  Commission 
released  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
Preemption  of  Local  Zoning  Regulation 
of  Satellite  Earth  Stations.  IB  Docket  No. 
95-59,  61  FR 10896  (March  18, 1996) 
[1996  Antenna  Order).  In  this  Report 
and  Order,  the  Commission,  among 
other  things,  amended,  25.104, 47  CFR 
25.104  by  creating  a  rebuttable 
prestunption  that  local  regulations  that 
impose  restrictions  afiecting  the 
installation,  use  and  maintenance  of 
satellite  earth  station  antennas  one 
meter  or  less  in  any  area  or  two  meters 
or  less  in  commercial  or  industrial  areas 
were  imreasonable  and  would  be 
preempted.  §25.104  was  subsequently 
further  amended  by  the  Report  and 
Older,  Preemption  of  local  Zoning 
Regulation  of  Satellite  Earth  Stations,  IB 
Docket  No.  95-59,  and  Implementation 
of  Section  207  of  the 
Telecommimications  Act  of  1996. 
Restrictions  on  Over-the-Air  Reception 
Devices:  Television  Broadcast  Service 
and  Multichannel  Multipoint 
Distribution  Service,  CS  Docket  No.  96- 
83.  61  FR  46557  (September  4,  1996) 
[OTARD  Order)  to  eliminate  provisions 
regarding  satellite  antennas  that  are  one 
meter  or  smaller  and  used  to  receive 
video  programming.  Such  antennas  are 
covered  by  47  CFR  1.4000  (OTARD 
Rule). 

Nine  petitions  for  reconsideration  of 
the  1996  Antenna  Order  were  filed 
requesting  that  the  Commission  revise 
certain  aspects  of  §  25.104.  47  CFR 
25.104.  Because  many  of  these  petitions 
were  filed  some  time  ago,  the  passage  of 
time  and  intervening  developments  may 
have  rendered  the  records  developed  for 
those  petitions  stale.  Moreover,  some 


issues  raised  in  petitions  for 
reconsideration  may  have  become  moot 
or  irrelevant  in  light  of  intervening 
events,  including  Commission 
amendment  of  §  1.4000,  47  CFR  1.4000, 
to  apply  to  antennas  used  to  transmit  as 
well  as  receive  both  video  and  non- 
video  services.' 

For  these  reasons,  the  International 
Bureau  requests  that  parties  that  filed 
petitions  for  reconsideration  concerning 
§  25.104  following  the  release  of  the 
1996  Anteima  Order  identify  issues 
from  that  order  that  remain  uzu^solved 
now  and  supplement  those  petitions,  in 
writing,  to  indicate  which  findings  and 
rules  they  still  wish  to  be  reconsidered. 
To  the  extent  that  intervening  events 
have  materially  altered  the 
circumstances  surroimding  filed 
petitions  or  the  relief  sought  by  filing 
parties,  those  entities  may  refresh  the 
record  with  new  information  or 
argimients  related  to  their  original 
filings  that  they  believe  to  be  relevant  to 
the  issues.  The  previously  filed 
petitions  will  be  deemed  withdrawn 
and  will  be  dismissed  if  parties  do  not 
indicate  in  wrriting  an  intent  to  pursue 
their  respective  petitions  for 
reconsideration.  The  refreshed  record  in 
the  §  25.104  proceeding  will  enable  the 
Commission  to  imdertake  appropriate 
and  expedited  reconsideration  of  its 
rules.  The  OTARD  Order  and  the 
OTARD  Rule  are  not  the  subject  of  this 
Public  Notice  inviting  petitions  for 
reconsideration. 

Procedural  Matters 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415,  and 
1.419,  interested  parties  may  file 
Supplemental  Comments,  limited  to  the 
issues  addressed  in  this  Public  Notice, 
no  later  than  November  21,  2001. 
SupplemAital  Reply  Comments  aiust  be 
filed  no  later  than  December  3,  2001.  In 
view  of  the  tendency  of  this  proceeding, 
we  expect  to  adhere  to  the  schedule  set 
forth  in  this  Public  Notice  and  do  not 
contemplate  granting  extensions  of  time. 
Comments  should  reference  IB  Docket 
No.  95-59  and  should  include  the  FCC 
number  shown  on  this  Public  Notice. 
Comments  may  be  filed  using  the 
Conmiission's  Electronic  Comment 
Filing  System  (ECFS).^  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  Internet  to  http:// 
www.fcc.gov/e-file/ecfs.html.  In 
completing  the  transmittal  screen, 
parties  responding  should  include  their 
full  name,  mailing  address,  and  the 


applicable  docket  number,  IB  Docket 
95-59.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  All  fiUngs  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas.  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St..  SW.,  Rm.  TW-A325,  Washington, 
DC  20554.  One  copy  of  all  conunents 
should  also  be  sent  to  the  Commission's 
copy  contractor.  Copies  of  all  filings  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Washington,  DC  20554,  telephone  202- 
857-3800,  facsimile  202-857-3805. 

In  the  Part  100  Notice,  the 
Commission  presented  an  Initial 
Regulatory  Flexibility  Analysis,^  as 
required  by  the  Regulatory  Flexibility 
Act  fRFA).*  If  conunenters  believe  that 
the  proposals  discussed  in  this  Public 
Notice  reauire  additional  RFA  analysis, 
they  should  include  a  discussion  of 
these  issues  in  their  Supplemental 
Comments. 

For  ex  parte  purposes,  this  proceeding 
continues  to  be  a  "permit-but-disclose" 
proceeding,  in  accordance  with 
§  1.1200(a)  of  the  Commission's  rules, 
47  CFR  1.1200(a)  and  is  subject  to  the 
requirements  set  forth  in  §  1.1206(b)  of 
the  Commission's  rules,  47  CFR       .  ;-^ 
1.1206(b).  ■' 

Federal  Communications  Commission. 

Nfagalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-26512  Filed  10-19-01;  8:45  am] 

BUJNG  COOC  8712-01-^ 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
AcquMHon  of  Sharaa  of  Bank  or  Bank 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  R^ulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


'  Promotion  of  Competitive  Networks  in  Local 
Telecommunications  Markets,  Report  and  Order.  15 
FCC  Red  22983  (2000). 

2  See  Electronic  Filing  of  Documents  in 
Rulemaking  Proceeding.  63  FR  24121  (May  1, 1998). 


3  Part  too  Notice,  13  FCC  Red  at  6907. 

*SeeS  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601  et 
seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121,  110  Stat.  847  (1996)  (CWAAA).  Title  D  of 
the  CWAAA  is  the  Small  Business  Regulatory . 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
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The  notices  aie  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  5,  2001. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  Albert  V.  Schulze,  and  Michelle  A. 
Schuize,  both  of  Orwigsburg, 
Pennsylvania;  to  acquire  voting  shares 
of  Union  Bancorp,  Inc.,  Pottsville, 
Pennsylvania,  and  thereby  indirectly 
acquire  voting  shares  of  Union  Bank  and 
Trust  Company  Pottsville, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAime  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  Elizabeth  L.  Kirch,  Moorhead, 
Minnesota;  to  acquire  voting  shares  of 
State  Bahcshares  of  Ulen,  Inc.,  Dilworth, 
Miimesota,  and  thereby  indirectly 
acquire  voting  shares  of  The 
Northwestern  State  Bank  of  Ulen,  Ulen, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  16.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-26479  Filed  10-19-01;  8:45  ami 

■HJJNO  CODE  121 0-OI-S 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of.  Acquisitions  by,  and 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  15, 
2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAime  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Dakota  Bancshares,  Inc.,  Mendota 
Heights,  Miimesota;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Midway  National  Bank  of  St.  Paul,  St. 
Paul,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  16,  2001. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  01-26480  Filed  10-19-01;  8:45  am] 

BIUJNO  COOC  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Hsalthcars  nsssarch  and 
Quality 

Public  Comment  on  AHRQ's  Evidsncs- 
basod  Practics  Program 

agency:  The  Agency  for  Healthcare 
Research  and  C^ality  (AHRQ),  DHHS. 
ACTION:  Request  for  public  comments. 

SUMMARY:  AHRQ  vdll  issue  a  Request  for 
Proposals  (RFP)  in  December  2001.  to 
continue  its  Evidence-based  Practice 
Centers  Program  (EPC  Program).  Prior  to 
release  of  the  RFP.  AHRQ  invites 
comments  from  interested  parties  about 
the  EPC  Program  with  respect  to:  (a) 
What  has  worked  well;  (b)  What  has  not 
worked  well;  (c)  What  changes  and 
improvements  could  be  made. 

AHRQ  also  is  interested  in 
suggestions  about  new  opportunities. 
For  example,  what  steps  might  AHRQ 
take  to  encourage  more  healthcare 
organizations  and  other  relevant  groups 
to  translate  EPC  evidence  reports  into 


clinical  practice  guidelines?  What  steps 
might  AHRQ  take  to  expand  the  number 
of  performance  measures,  educational 
curricula,  and  other  quality 
enhancement  tools  derived  from  EPC 
evidence  reports?  How  might  AHRQ 
better  track  implementation  of  the 
evidence-based  tools  and  measures 
derived  from  EPC  evidence  reports,  that 
impact  on  patient  outcomes  and  quality 
of  care?  Are  there  information 
technology  systems  that  AHRQ  might 
utilize  to  broaden  clinician  access  to 
and  use  of  EPC  products? 
DATES:  To  be  considered  for 
incorporation  in  the  planned  RFP. 
comments  must  be  received  by  Friday, 
November  9,  2001.  Comments  should  be 
sent  to  Jacqueline  Besteman  via  e-mail 
(preferred)  jbstema@ahrq.gov;  or  fax 
number:  301-594-4027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Besteman,  J.D.,  M.A.. 
Director,  EPC  Program,  Center  for 
Practice  and  Technology  Assessment. 
AHRQ,  6010  Executive  Blvd.,  Suite  300. 
Rockville,  MD  20852;  Phone:  (301)  594- 
4017;  Fax:  (301)  594-4027;  E-mail: 
jbestema®ahrq.gov 

SUPPt.EMENTARY  INFORMATION: 

Background 

AHRQ  is  the  lead  Federal  agency  for 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  healthcare  services 
and  access  to  such  services.  In  carrying 
out  this  mission.  AHRQ  Conducts  and 
funds  research  that  develops  and 
presents  evidence-based  information  on 
healthcare  outcomes,  quality,  cost,  use 
and  access.  Included  in  AHRQ's 
legislative  mandate  is  support  of 
syntheses  and  wide-spread 
dissemination  of  scientific  evidence, 
including  dissemination  of  methods  or 
systems  for  rating  the  strength  of 
scientific  evidence.  These  research 
findings  and  syntheses  assist  providers, 
clinicians,  payers,  patients,  and 
policymakers  in  making  evidence-based 
decisions  regarding  the  quality  and 
effectiveness  of  health  care. 

In  June  1997,  AHRQ  established  the 
Evidence-based  Practice  Center  Program 
(EPC  Program)  to  better  respond  to 
significant  changes  within  the  health 
care  industry.  AHRQ  became  a  science 
partner  with  private  and  public-sector 
organizations  in  their  efforts  to  improve 
the  quality,  effectiveness  and 
appropriateness  of  clinical  practice. 
AHRQ  awarded  5-year  contracts  to  12 
institutions  and  designated  them  as 
Evidence-based  Practice  Centers  (EPCs). 
Since  1997,  the  EPCs  have  conducted 
more  than  80  systematic  reviews  and 
analyses  of  scientific  literature  on  a 
wide  spectrum  of  topics,  incorporating 
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the  results  and  conclusions  into 
evidence  reports  and  technology 
assessments  (visit  AHRQ's  website 
www.ahrq.gov  for  Summaries  of  EPC 
reports). 

EPC  evidence  reports  and  technology 
assessments  have  been  used  by  systems 
of  care,  professional  societies,  health 
plans,  public  and  private  purchasers. 
States,  and  other  entities,  as  a  scientific 
foundation  for  development  and 
implementation  of  their  own  clinical 
practice  guidelines,  clinical  pathways, 
review  criteria,  performance  measures, 
and  other  clinical  quality  improvement 
tools,  as  well  as  for  formulation  of 
evidence-based  policies  related  to 
specific  health  care  technologies. 

The  objectives  of  the  up>coming 
second  competition  for  the  EPC  Program 
(EPC  n)  are:  (1)  Continuation  of  the 
methodologically  rigorous  systematic 
reviews  and  analyses  of  scientific 
literature  on  clinical,  organizational, 
and  financing  systems  topics;  (2) 
updating  or  prior  EPC  reports;  (3) 
supporting  EPC  methodologies 
assistance  to  professional  organizations 
and  others,  to  facilitate  translation  of  the 
evidence  reports  into  quality 
improvement  tools,  educational 
programs,  etc.;  and  (4)  expanded  EPC 
methods  and  implementation  research. 

The  EPC  Program  in  an  essential 
component  of  AHRQ's  resources  for 
evidence-based  systematic  reviews, 
analyses,  and  research.  AHRQ  intends 
that  evidence  reports,  technology 
assessments,  and  research,  flowing  from 
EPC  II  will  be  more  useful  to  a  broader 
array  of  stakeholders — consimiers, 
providers,  employers,  policymakers — 
and  be  more  rapidly  available.  AHRQ 
invites  your  comments  and  suggestions 
on  how  to  achieve  these  EPC  Program 
goals. 

Dated:  October  13.  2001. 
John  M.  Eisenberg, 

Director. 


(FR  Doc.  01-26476  Filed  10-1 

aUJNG  CODE  4160-aO-M 


9-01;  8: 


45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Camera  for  DtoMM*  Control  and 
Pravontion 

Nottca  of  Award  of  UnaoHcltad 
Propoaal 


A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  Fiscal  Year  2001  funds  in  the  amoimt 
of  S42,140  for  a  one-year  research  gran^ 
entitled  "International  Pooled  Analysis 
of  Lead-Exposed  Cohorts."  The 


recipient  is  Children's  Hospital 
Research  Foundation,  Division  of 
General  Pediatrics,  3333  Burnet  Avenue, 
Cincinnati,  Ohio  45229-3039. 
Performance  Period:  September  30,  2001 
through  September  29.  2002. 

This  grant  addresses  the  "Healthy 
People  2010"  focus  area  of 
Environmental  Health.  The  purpose  of 
the  program  is  to  examine  lead- 
associated  cognitive  deficits  below  10 
^g/dL. 

B.  Where  To  Obtain  Additional 
Information 

To  obtain  business  management 
technical  assistance,  contact:  Sharron 
Orum,  Lead  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  (770)  488-2716,  FAX:  (770) 
488-2777,  Email  address:  spo2@cdc.gov. 

For  program  technical  assistance, 
contact:  Pamela  Meyer,  Epidemiologist, 
Division  of  Environmental  Hazards  and 
Health  Effects,  Air  Pollution  and 
Respiratory  Health  Branch,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention,  Executive  Park,  Building  6, 
Room  1043,  Mailstop  E-17.  Atlanta,  GA 
30333,  Telephone  number:  (770)  498- 
1015,  FAX:  (770)  498-1088,  Email 
address:  PMeyer@cdc.gov. 

Dated:  October  16.  2001. 
Rebecca  B.  O'Kelley, 

Acting  Director,  Procurement  and  Gmnts 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  01-26518  Filed  10-19-01;  8:45  am] 

aaiJNG  COOE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Diaaaaa  Control  and 
Pravantion 

[Program  Announcement  02007] 

State  Implamantation  Projacta  for 
Pravanting  Secondary  CondMona  and 
Promoting  the  Health  of  Paopla  WHh 
DiaabillUaa;  Notice  of  Availability  of 
Funda 

A.  PurpfMe 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  cooperative  agreements  for 
State  implementation  projects  for 
preventing  secondary  conditions  and 
promoting  the  health  of  persons  mth 
disabilities.  This  program  addresses  the 


Healthy  People  2010  focus  area  of 
Disability  and  Secondary  Conditions. 

The  purpose  of  this  program  is  to 
support  States  in  preventing  secondary 
conditions  in  persons  with  disabilities 
and  in  implementing  effective  health 
promotion  and  wellness  programs  for 
persons  with  disabilities. 

This  announcement  is  comprised  of 
three  levels  of  cooperative  agreements: 

Level  /—Full  State  Implementation 
Projects  with  Intervention  and 
Evaluation  Components.  The  purpose  of 
this  Level  is  to  sustain  and  expand 
support  for  States  having  already 
established  CDC  programs,  provide  the 
resources  to  build  upon  achievements 
and  effective  collaborations  now  in 
place,  and  allow  States  to  immediately 
implement  intervention  programs  to 
address  the  docimiented  needs  of 
targeted  populations.  Level  I  awards 
will  also  provide  a  mechanism  to  permit 
States  to  offer  on-site  guidance  and 
consultation  to  other  State  projects  to 
accelerate  their  development  and 
capacity  to  also  prevent  secondary 
conditions  and  promote  the  health  of 
people  with  disabilities.  Level  I  projects 
are  expected  to  implement  targeted 
interventions  during  the  first  budget 
year. 

Level  II— State  Implementation 
Projects.  The  purpose  of  this  Level  is: 

(1)  To  allow  currently  funded  States  that 
may  not  meet  the  comprehensive 
requirements  for  a  Level  I  award  to 
continue  to  develop  their  State  Plan, 
advisory,  program  management, 
disability  surveillance,  partnering, 
health  promotion,  and  intervention 
planning  functions  to  advance  toward  a 
Full  State  Implementation  Project;  and 

(2)  to  allow  States  not  currently  funded 
that  have  an  advanced  capacity  to  also 
address  and  achieve  the  program  status 
and  operational  components  noted 
above,  and  expressed  under  the 
Recipient  Activities  listed  in  this 
announcement.  Level  11  projects  should 
have  the  capacity  to  implement  targeted 
interventions  within  the  project  period 
based  on  established  or  developed 
capacity. 

Level  ni — State  Infrastructure 
Development  Projects.  The  purpose  of 
this  Level  is  to  provide  States  not 
currently  fundeid  with  the  resources  to 
develop  the  infrastructure  necessary, 
and  build  the  capacity  to  meet  the 
comprehensive  requirements  and 
components  of  a  State  implementation 
project  over  time.  These  States  should 
aspire  to  demonstrate  performance  that 
could  later  form  the  basis  for 
consideration  for  additional  funding 
based  on  the  achievement  of  program 
goals  and  objectives.  Funding  for  Level 
in  projects  is  designed  to  develop  State 
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infrastructure,  and  the  short-term 
implementation  of  intervention 
activities  is  not  required. 

B.  Eligible  Applicants 

Assistance  will  be  provided  to  the 
health  departments  of  States  or  their 
bona  fide  agents  or  designees,  including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  federally  recognized 
Indian  tribal  governments,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Mwshall  Islands,  and 
the  Republic  of  Palau. 

Agencies  applying  under  this 
annoimcement  other  than  the  official 
health  department  must  provide  written 
concurrence  from  that  health  agency 
and  describe  the  proposed  collaborative 
relationship.  Under  that  circumstance, 
the  role  of  the  official  State  health 
agency  must  be  shown  to  be 
complementary,  collaborative,  and 
demonstrate  clearly  defined 
programmatic  commitments  and 
obligations. 

Ctely  one  application  bom  each  State 
or  Territory  may  be  submitted  for  each 
Level.  The  agency  determined  to  be  the 
applicant  for  the  State  may  apply  for 
more  than  one  Level  of  funding  under 
the  eligibility  requirements  for  each. 
Once  that  agency  is  determined,  no 
other  ag«icy  within  that  State  can 
submit  an  application  for  any  other 
Level  of  funding.  However,  a  complete 
and  separate  application  must  be 
submitted  frtim  that  same  applicant 
agency/entity  based  on  the  program 
requirements  and  evaluation  criteria  for 
that  component  (Level)  of  this 
aimouncemenL  Only  one  aurard  will  be 
issued  per  State. 

States  are  considered  the  most 
ai^ropriate  applicants  since  the 
national  goals  of  this  program  include 
developing  capacity  in  all  States  and 
their  delivery  systems  to  monitm, 
characterize,  and  improve  the  health  of 
people  with  disabilities  and  prevent 
secondary  conditions. 

Three  levels  of  cooperative 
agreements  will  be  awarded: 

Level  I:  Eligible  applicants  for  Level  I 
funding  are  States  currentiy  funded 
imder  CDC  Program  Announcement 
Number  97030.  Disability  and  Health 
State  Procrams. 

To  be  eligible,  i^plicants  for  Level  I 
must  also  provide: 

a.  The  State  Plan  for  Disability  and 
Health.  The  Plan  must  be  established 
and  published,  and  being  utilized  at  the 
State  level  for  the  planning, 
implementation  and  tracking  of  program 
activities. 


b.  An  established  and  functioning 
disability  and  health  advisory 
component  of  which  at  least  30  percent 
of  the  members  are  people  with 
disabilities.  A  listing  of  the  advisory 
committee  membership  with  their  areas 
of  expertise  and  interest  is  to  be 
provided  and  certified  by  the 
committee/council  chairperson,  with  an 
indication  only  as  to  the  number  within 
that  group  who  have  a  disabling 
condition. 

Documentation  to  determine 
eligibility  for  Level  I  must  l>egin  on  the 
first  page  of  the  application  narrative. 
Applications  that  fail  to  submit 
evidence  listed  above  will  be  considered 
non-responsive  and  will  be  returned 
without  review.  A  copy  of  the  State  Plan 
and  the  composition  and  function 
statement  of  the  Advisory  Council  must 
be  provided  as  attachments  to  the 
apphcation. 

Level  H:  Eligible  applicants  for  Level 
n  funding  are  all  States,  Tribes  and 
Territories  regardless  of  their  current 
CDC  Disability  and  Health  Program 
funding  status. 

Level  ni:  Eligible  applicants  for  Level 
in  funding  are  States,  Tribes  and 
Territories  not  currentiy  funded  by  CDC 
under  the  Disability  and  Health 
ProjQum. 

'Tae  funding  Level  being  requested 
must  be  clearly  stated  on  the  cover  sheet 
of  the  application.  A  one  page  abstract 
of  the  proposed  project  should  be 
included  immediately  after  the  table  of 
contents. 

Nate:  Title  2  of  the  United  SUtes  Code 
section  1611  states  that  an  organization 
described  in  section  501(cK4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C  Availability  ef  Fands 

Approximately  $5,000,000  will  be 
available  in  FY  2002  to  fund  State 
implonentation  pro)ects. 

Level  I:  CDC  anticipates  making  4-6 
awrards  which  will  not  exceed  $450,000 
eaiJL 

Level  D:  GDC  antidpatas  making  4-6 
awards  which  will  not  exceed  $300,000 
each. 

Level  ni:  CDC  anticipates  making  6- 
10  awrards  whidi  will  not  exceed 
$140,000  each. 

Level  I  State  awards  are  expected  to 
begin  on  April  1,  2002,  for  a  twelve  , 
month  bucket  period  within  a  project 
period  of  up  to  five  years. 

Level  n  and  Level  III  State  awards  are 
also  expected  to  begin  on  April  1,  2002, 
for  a  12-month  budget  period  within  a 
proiect  period  of  up  to  three  years. 

Fading  estimates  are  subject  to 
change.  Continuation  awards  Mrithin  the 


approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress, 
reports,  and  the  availability  of  funds. 

Use  of  Funds 

These  awards  may  be  used  for 
personnel  services,  supplies, 
equipment,  travel,  subcontracts, 
consultants,  and  services  directly 
related  to  project  activities.  Funds  may 
not  be  used  to  supplant  State  or  local 
funds  for  the  purpose  of  this  cooperative 
agreement,  for  construction  costs,  to 
lease  or  purchase  space  or  facilities,  or 
for  patient  care. 

By  virtiie  of  accepting  an  award. 
States  are  imderstood  to  have  agreed  to 
use  cooperative  agreement  funds  for 
travel  by  project  staff  selected  to 
participate  in  CDC-sponsored 
workshops,  and  for  meetings  requiring 
out-of-state  travel. 

This  program  has  no  statutory 
matching  requirement;  however 
applicants  should  demonstrate  and 
document  capacity  to  support  a  portion 
of  project  costs,  increase  cost-sharing 
over  time,  and  identify  other  funding 
sources  for  expanding  the  project. 

Conference  Call 

CDC  will  conduct  a  conference  call  on 
November  7,  2001  with  prospective 
applicants  to  answer  questions 
regarding  this  aimouncement.  If  you 
wish  to  participate,  contact  by  e-mail 
the  official  noted  for  Program  Technical 
Assistance  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement.  You  will  be  informed  by 
return  e-mail  as  to  the  time,  telephone 
number,  and  pass  code  for  that  call.  You 
are  encouraged  to  provide  advance 
questions  that  will  be  part  of  the  general 
discussion  during  the  call. 


In  conducting  activities  to  achieve  the 
piirposes  of  this  program,  the  recipient 
will  be  responsible  for  activities  under 
1.  Recipient  Activities,  and  CDC  will  be 
responsible  for  activities  listed  under  2. 
CDC  Activities. 

1.  Redpient  Activities  im  Level  I 
projects: 

a.  Implement  a  disability  and  health 
program  that  is  recognized  within  the 
State  health  department  or  other  award 
agency  that  is  visible  to  the  population 
of  persons  with  disabilities  in  the  State 
and  their  suppot  network. 

b.  Develop  an  operational  work  plan 
with  a  structured  evaluation  component 
for  the  first  two  years  of  the  project  that 
includes  objectives,  methods, 
benchmark  time  frames  for 
accomplishment  of  objectives, 
outcomes,  and  staff  responsibilities  for 
specific  tasks. 
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c.  Support  existing  state  advisory 
activities  related  to  review  and 
refinement  of  the  State  Plan, 
development  of  initiatives  and 
objectives,  and  program  evaluation. 

d.  Implement  the  State  Plan  for 
disability  and  health  through:  (1) 
Collaborating  with  other  entities  that 
provide  services  to,  or  advocate  for 
people  with  disabilities;  (2)  continuing 
existing  university  partnerships  and 
expand  relationships  with  other 
institutions  that  sponsor  disability- 
related  programs;  (3)  providing 
assistance  and  curriculum  guidance  to 
service  providers  and  educational 
programs  that  impact  the  lives  of 
persons  with  disabilities;  (4)  refining 
existing  mechanisms  for  computerized 
communications  and  information 
systems  including  web  sites  and 
linkages;  (5)  providing  technical 
assistance  to  key  collaborators  and 
partners;  and  (6)  fostering  systems 
change  to  make  existing  health 
promotion  efforts  inclusive  of  people 
with  disabilities. 

e.  Extend  the  planning  process 
through  State-sponsored  Healthy  People 
2010  objectives  or  other  instnunents 
that  require  accountability  and  progress 
reporting. 

I.  Effect  the  collection  of  data  using 
survey  questions  from  the  Behavioral 
Risk  Factor  Surveillance  System 
(BRFSS)  related  modules  and  other 
survey  instnmients. 

g.  Develop  and  implement  health 
promotion  programs  and  intervention 
initiatives  (based  on  or  indicated  by 
existing  disability  survey  data  or  State 
administrative  data)  to  work  with 
defined  populations. 

h.  Establish  and  implement  a  plan  to 
evaluate  the  efficacy  and  effectiveness 
of  the  selected  interventions. 

i.  Disseminate  health  promotion  and 
secondary  condition  prevention 
information  through  innovative 
marketing  plans. 

j.  Plan,  co-sponsor,  conduct,  and 
evaluate  a  statewide  disability  and 
health  conference  by  not  later  than  the 
close  of  the  second  budget  year. 

k.  Provide  mentoring  and  training 
support  to  Level  II  and  in  State  projects 
as  a  model  for  program  operations  and 
replication. 

Recipient  Activities  for  Level  n  and 
Level  Ul  projects:  Note  that  items  (a) 
through  (f)  relate  to  activities  for  both 
Level  II  and  III  applicants.  Item  (gj 
below  relates  only  to  Level  II  applicants. 

a.  Establish  the  organizational 
location  and  focus  for  the  project  within 
the  applicant  agency  and  engage  key 
collaborators  (e.g.,  disability  service 
organizations,  advocacy  and  voluntary 
groups,  universities]  in  the  design  and 


attaiimient  of  program  goals  and 
objectives. 

b.  Expand  or  develop  an  advisory 
function  comprised  of  key  partners 
representing  the  disability  community 
that  can  contribute  to  policy  and 
planning  functions.  At  least  30  percent 
of  the  advisory  membership  must  have 
a  disabling  condition. 

c.  Promote  and  help  develop  strategic 
planning  instnmients  that  will  influence 
State-level  public  health  and  health 
promotion  activities  such  as  Healthy 
People  2010  objectives. 

d.  Collect  and  analyze  data  using 
survey  questions  in  the  BRFSS  or  other 
survey  instruments. 

e.  liivestigate  and  document  the 
feasibility  of  gaining  access  to  or 
obtaining  information  from 
administrative  data  within  the  State  to 
plan  and  implement  activities  to 
prevent  secondary  conditions  and 
improve  the  health  of  people  with 
disabilities  to  which  the  data  relate. 

f.  Disseminate  health  promotion 
information  through  diverse  and 
innovative  marketing  plans. 

g.  Plan,  implement  and  evaluate  over 
the  project  period  health  promotion 
interventions  related  to  Chapter  6 
objectives  in  Healthy  People  2010  or  the 
leading  health  indicators  for  people 
with  disabilities. 

2.  CDC  Activities: 

a.  Provide  scientific  and 
programmatic  technical  assistance  as 
requested  or  indicated  in  the  planning 
and  conduct  of  disability  data 
collection,  communications,  and  health 
promotion  activities. 

b.  Provide  a  point  of  referral  and 
coordination  for  State,  regional  and/or 
national  data  pertinent  to  the  disabling 
process. 

c.  Provide  assistance  to  States  in 
regard  to  BRFSS,  or  other  siu^ey-based 
sources  of  data,  and  assist  in  the 
analysis  of  the  resulting  information. 

d.  Facilitate  coordination  with  other 
federal  statistical  research  and  data 
resources. 

e.  Assist  State  projects  in  their 
development  of  program  evaluation 
measures  and  processes. 

E.  Application  Content 

Letter  of  Intent 

A  non-binding  letter  of  intent  is 
requested  from  prospective  applicants. 
The  letter  should  not  exceed  one  page. 
It  should  identify  the  announcement 
number,  name  the  proposed  project 
director,  and  denote  the  funding  Level 
being  proposed.  This  letter  will  allow 
CE)C  to  determine  the  amount  of  interest 
in  the  aimouncement,  to  plan  the  review 
more  efficiently,  and  to  ensure  that  each 


applicant  receives  timely  and  relevant 
information  prior  to  the  application 
submission  date. 

Application  Content 

Use  the  information  in  the  Program 
Requirements,  Application  Content, 
Other  Requirements,  and  Evaluation 
Criteria  to  develop  the  application.  The 
application  will  be  evaluated  and  scored 
on  the  criteria  listed,  so  it  is  important 
to  follow  them  in  laying  out  your 
program  plan.  Potential  applicants  are 
directed  to  the  Program  Guidance, 
Attachment  II,  that  is  pertinent  to  this 
aimoimcement  and  available  on  the 
"CDC  Fimding  Opportunities"  Web  site 
at  http://www.cdc.gov/od/pgo/funding/ 
02007.htm 

For  Level  I  applications,  the  narrative 
should  be  no  more  than  55  double- 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  12  point  font. 

For  Level  II  and  III  applications,  the 
narrative  should  not  be  more  than  50 
double-spaced  pages  printed  on  one 
side,  with  one-inch  margins,  and  12 
point  font. 

In  all  cases,  the  budget  justification 
and  human  subjects  narrative  does  not 
count  against  the  maximum  page  length. 

Applications  must  be  held  together 
only  by  rubber  bands  or  metal  clips  and 
not  be  boimd  together  in  any  other  way. 
Attachments  to  the  application  should 
be  held  to  a  minimum  in  keeping  to 
those  items  referenced  or  required  by 
this  Announcement. 

Within  the  narrative.  Level  I 
applicants  should  provide  the  following 
information: 

1.  Document  performance  in  current 
project  activities  including  a  progress 
report  that  re-states  major  objectives 
from  the  past  two  budget  years  and 
clearly  indicates  project  performance  in 
meeting  those  specific  objectives. 

2.  Indicate  how  the  State  Plan  and 
Advisory  Fimctions  are  contributing  to 
the  design  of  the  proposed  work  plan 
and  how  they  will  be  used  to  advance 
and  support  project  activities. 

3.  Provide  accounts  of  how  the  project 
is  assuring  the  inclusion  of  persons  with 
disabilities  within  agency  services  and 
functions,  and  how  the  applicant  agency 
is  promoting  the  health  of  persons  with 
disabilities. 

4.  Furnish  descriptions  of  the 
epidemiologic  capacity  structure  in 
place  to  coordinate  and  promote  data 
collection  and  analysis  including  the 
BRFSS,  other  state  data  sources, 
selected  administrative  data  sets,  and 
with  university  partners.  Describe  how 
the  applicant  will  assess  the  reliability 
and  validity  of  epidemiological  data 
collected  and  used  for  policy 
development  and  intervention  planning. 
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5.  Discuss  the  foundation  and 
rationale  for  selecting  the  specific 
population(s)  for  health  promotion  and 
intervention  programs  and  its 
congruence  with  Healthy  People  2010 
goals  and  objectives,  health  disparities, 
or  leading  health  indicators  for  people 
with  disabilities. 

6.  Identify  the  specific  intervention 
design(s)  proposed  based  on  a 
justification  that  includes  empirical 
support  of  the  effectiveness  of  the 
proposed  program  in  improving  health 
and/or  environmental  outcomes  for  the 
selected  population.  Provide  evidence 
that  such  support  consists  of 
documentation  from  research  literature 
or  credible  evaluations  conducted  by 
the  applicant  or  other  investigators. 

7.  Provide  a  time  interval-based 
graphic  flowchart  covering  the  first  two 
years.  Include  the  methods  proposed  for 
specific  major  objective  attainment. 

8.  Denote  the  responsibilities  of 
individual  staff  members  including  the 
level  of  effort  and  time  allocation  for 
each  proposed- major  activity  by  staff 
position.  This  includes  the  capacity  to 
appoint  a  full-time  program  manager/ 
coordinator  to  provide  oversight 
responsibility  for  the  entire  project. 

9.  Describe  how  the  applicant  will 
assess  changes  in  public  policy  and 
measure  the  effects  of  its  technical 
assistance  to  communities  and  targeted 
groups. 

10.  Denote  the  specific  organizations 
that  will  provide  services  in  support  of 
the  applicant's  work  plan,  and  how 
those  services  will  be  delivered  and 
evaluated. 

1 1 .  Describe  the  specific  health 
promotion,  outreach,  and  intervention 
programs  proposed  and  how  and  by 
whom  they  will  be  implemented  and 
evaluated. 

Within  the  narrative.  Level  II  and 
Level  in  applicants  should  provide  the 
following  information:. 

1.  Provide  background  information  as 
to  why  the  applicant  has  elected  to 
submit  an  application,  denote  the 
current  status  of  disability  and  health 
programs  in  the  state,  and  describe  your 
understanding  of  the  need  for  this 
program  in  the  State.  Include  the  extent 
of  the  problem,  available  services  and 
support  resources,  at-risk  groups, 
knowledge  gaps,  and  the  use  of  this 
award  in  meeting  such  needs. 

2.  Provide  justification  for 
emphasizing  select  populations  or  the 
sub-group  of  disabling  conditions  to  be 
targeted  by  the  applicant. 

3.  Discuss  the  collaborations  proposed 
with  principal  partners  in  the  conduct 
of  the  project,  such  as  a  formal 
university  alliance  that  will  have  an 
impact  on  the  capacity  of  the  State  to 


mount  or  improve  efforts  in  health 
promotion  and  the  prevention  of 
secondary  conditions. 

4.  Describe  the  roles  and 
responsibilities  of  working  partners 
denoting  the  products  and  services  to  be 
provided. 

5.  Outline  the  process  for  developing 
or  completing  a  formal  State  Plan  for  the 
prevention  of  secondary  conditions  and 
promoting  the  health  of  people  with 
disabilities,  and  describe  the  role  of  a 
new  or  existing  advisory  function  to  aid 
in  that  effort  and  in  other  assigned 
responsibilities. 

6.  Furnish  descriptions  of  the 
epidemiologic  capacity  structure  in 
place  or  proposed  to  coordinate  and 
promote  data  collection  and  analysis 
including  the  BRFSS,  other  state  data 
sources,  selected  administrative  data 
sets,  and  those  in  conjunction  with 
identified  partners. 

7.  Describe  the  plan  for  how  the 
university  partnership  (if  selected),  or 
collaboration  with  other  agencies  will 
be  engaged  to  facilitate  epidemiologic 
excellence  toward  assessing  both  the 
magnitude  of  disability,  and  the  risk  and 
protective  factors  related  to  the  onset 
and  progress  of  secondary  conditions  for 
the  purpose  of  planning  future  health 
promotion  priorities. 

8.  Describe  how  the  applicant  mil 
assess  the  reliability  and  validity  of 
epidemiological  data  collected  and  used 
for  policy  development  and  planning. 

9.  Provide  a  description  of  the 
proposed  staffing  for  the  project,  and  the 
plan  to  expedite  filling  of  all  positions, 
including  the  appointment  of  a  full  time 
program  manager/coordinator. 

10.  Discuss  the  responsibilities  of 
individual  staff  members  including  the 
level  of  effort  and  time  allocation  for 
each  major  project  objective  by  staff 
position. 

11.  Present  a  graphic  flowchart  (i.e., 
Gantt  chart)  denoting  time  interval 
performance  expectations  over  the  first 
budget  year. 

12.  Discuss  how  the  project  will 
measure  the  outcomes  of  proposed 
targeted  activities  (e.g.,  increases  in 
public  awareness,  knowledge,  behavior, 
and  the  overall  benefits  of  State 
Planning  and  advisory  activities)  and 
how  the  project  will  determine  the 
extent  of  changes  in  public  policies,  and 
measure  the  effects  of  its 
communications  outreach  directed 
toward  communities  and  special 
populations. 

13.  Present  how  the  applicant  will 
achieve  the  integration  of  disability  and 
health  functions  as  a  component  of 
applicant/health  agency  activities, 
including  awareness  of  and  attention  to 


Americans  With  Disabilities  Act  (ADA) 
compliance  issues. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  November  14,  2001, 
submit  the  LOI  to  the  Official 
Designated  for  Program  Technical 
Assistance  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
Form  PHS  5161-1  (0MB  Number  0920- 
0428).  Forms  are  available  in  the 
application  kit  and  at  the  following 
Internet  address:  http://wrww.cdc.gov/ 
od/pgo/forminfo.htm 

On  or  before  January  10,  2002,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  b^ore  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  a.  or  b.  above 
are  considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Applications  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC 

Level  I  Applicants  (Total  100  Points) 

1.  Documentation  of  Progress  and 
Performance  in  Current  Project:  (20 
Points) 

a.  The  extent  to  which  the  applicant 
provides  a  concise  indication  of  its 
progress  and  performance  to  date,  and 
how  that  work  will  serve  as  a 
foundation  for,  and  directly  contribute 
to  meeting  the  health  promotion  and 
intervention  requirements  specified 
imder  this  announcement. 

b.  The  extent  to  which  the  applicant 
provides  adequate  descriptions  of  the 
activities  of  the  planning  and  advisory 
functions,  and  the  planned  use  of  the 
products  of  universify  and  other 
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disability  collaborators  in  working  with 
the  applicant  in  shaping  and 
implementing  the  work  plan  for  the  new 
project  period. 

2.  Integration  of  disability  and  health 
activities  into  applicant  agency  public 
health  functions:  (15  Points) 

a.  The  extent  to  which  the  applicant 
demonstrates  clear  evidence  of  how  the 
project's  visibility  and  leadership  are 
being  dfilized  to  embrace  and  promote 
the  health  of  people  with  disabilities 
within  the  State  by  agencies  that 
provide  disability-related  services  and 
programs. 

b.  The  extent  to  which  the  applicant 
"provides  adequate  descriptions  of  how 

it  has  and  will  continue  to  assure  that 
the  program  services  and  activities 
funded  are  fully  accessible  to  persons 
with  disabilities.  This  includes  how  the 
applicant  is  working  with  the  State's 
Americans  with  Disabilities  Act  (ADA) 
compliance  coordinator  to  address  and 
facilitate  access  and  service  equality 
concerns. 

3.  Strength  of  established  and 
emerging  surveillance  activities:  (20 
Points) 

a.  The  extent  to  which  the  applicant 
effectively  demonstrates  the 
epidemiologic  capacity  and  structure  in 
place  to  coordinate  and  facilitate  data 
collection,  analysis,  interpretation,  and 
dissemination. 

b.  The  extent  to  which  the  applicant 
provides  adequate  descriptions  of  how 
it  will  conduct  the  BRFSS,  access  other 
State  disability  information  sources 
related  to  the  population  of  interest 
such  as  administrative  data  sets;  and 
how  such  data  is  currently  being 
utilized. 

c.  The  extent  to  which  the  applicant 
adequately  describes  its  plan  for  how 
the  imiversity  partnership  or  other 
entities  will  be  engaged  to  facilitate 
epidemiologic  excellence  toward 
assessing  the  magnitude  of  disability, 
and  the  risk  and  protective  factors 
related  to  the  onset  and  progression  of 
secondary  conditions  for  the  purpose  of 
setting  health  promotion  priorities. 

d.  "Tne  extent  to  which  the  project 
demonstrates  its  capacity  to  assess  the 
reliability  and  validity  of 
epidemiological  data  collected  and  used 
for  policy  development,  and  directed 
toward  defined  health  promotion 
interventions. 

4.  Intervention  planning  and  targeted 
health  promotion  programs  toward 
preventing  secondary  conditions:  (20 
points) 

a.  The  extent  to  which  the  applicant 
adequately  presents  the  methods  to  be 
employed  to  reach  the  intended 
audience  described  in  the  narrative 
during  the  Hrst  budget  year,  including 


how  progress  will  be  tracked  and 
measured  throughout  the  entire  project 
period.  This  criteria  includes  describing 
and  defining  the  specific  interventions 
proposed. 

b.  The  extent  to  which  the  applicant 
adequately  describes  how  it  will  engage 
people  with  disabilities  and  their 
support  networks  into  the  design  and 
evaluation  of  proposed  interventions 
and  health  promotion  programs. 

c.  The  extent  to  which  the  applicant 
provides  a  comprehensive  approach  to 
provide  health  promotion  outreach 
programs,  technical  assistance, 
education  and  training,  and  the 
proposed  design  of  a  shared  information 
and  communications  dissemination 
system. 

d.  The  extent  to  which  the  applicant    , 
fully  describes  the  methods,  process, 
and  project  components  which  it  will 
use  as  a  basis  for  providing  training  and 
counseling/mentoring  support  to  Level 

n  and  III  States. 

e.  The  extent  to  which  the  applicant 
fully  describes  a  viable  plan  for  securing 
necessary  himian  subjects  approvals  in 

a  timely  manner  prior  to  implementing 
the  proposed  interventions. 

5.  Goals,  Objectives,  Management  and 
Staffing,  and  Evaluation  Plan:  (25 
Points) 

a.  The  extent  to  which  the  established 
project  goals  and  objectives  are  specific, 
measurable,  achievable,  and  time- 
referenced;  and  based  on  a  formal  work 
plan  with  descriptive  methods. 

b.  The  extent  to  which  the 
organizational  placement  of  the  project 
assures  maximum  visibility  and 
influence,  and  that  staff  responsibilities 
are  effectively  directed  toward  meeting 
project  objectives. 

c.  The  extent  to  which  the  applicant 
provides  adequate  descriptions  of  key 
staff  responsibilities  addressing 
proposed  major  activities. 

d.  The  extent  to  which  the  method  to 
evaluate  and  measure  the  process, 
effects,  and  outcomes  of  the  elements  of 
the  total  work  plan  is  reasonable  and 
viable  over  the  course  of  the  proposed 
project. 

e.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  proposed 
research.  This  includes:  (1)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  in 
prevalence,  risk  and  protective  factors, 
and  program  outcomes  when  warranted; 


and  (4)  a  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
commimity(ies)  and  recognition  of 
mutual  benefits. 

6.  Budget  Justification:  (Not  Scored) 
The  budget  section  must  provide  a 

clear,  concise,  accurate  and  justifiable 
explanation  of  expenditures  and  a  full 
itemization  of  line  categories  for  Federal 
and  non-Federal  funds  comprising  the 
total  budget.  It  also  must  show 
consistency  with  the  project  goals  and 
objectives  and  all  intended  uses  of 
cooperative  agreement  funds. 

7.  Human  Subjects  if  applicable:  (Not 
Scored)The  extent  to  which  the 
applicant  complies  with  the  Department 
of  Health  and  Human  Services 
Regulations  (45  CFR  Part  46)  regarding 
the  protection  of  himian  subjects. 

Level  n  and  Level  III  Applicants  (100 
Points) 

1 .  Evidence  of  Need  and 
Understanding  of  the  Problem:(10 
Points) 

a.  The  extent  to  which  the  applicant 
provides  an  adequate  description  and 
understanding  of  the  magnitude  of 
disabilities  showing  evidence  (as 
available)  of  estimates  of  prevalence, 
demographic  indicators,  severity,  effect 
on  families  and  caregivers,  and 
associated  costs. 

b.  The  degree  to  which  the  applicant 
provides  a  suitable  description  of  the 
extent  of  current  activities  related  to 
disability  and  health,  including  those 
addressing  the  prevention  of  secondary 
conditions  within  the  State. 

2.  Evidence  of  Collaboration:  (20 
Points) 

a.  The  extent  to  which  the  proposed 
collaborations  are  well  documented 
with  letters  of  commitment  conveying 
specific  indications  as  to  the  level  of 
involvement  and  material  effort  to  be 
provided  in  support  of  project 
objectives. 

b.  The  extent  to  which  the  applicant 
adequately  describes  the  proposed  or 
existing  advisory  function,  including 
evidence  of  representation  of  persons 
with  disabilities  and  their  role  and 
capacity  to  influence  State-level  policy. 

c.  The  extent  to  which  the  applicant 
presents  evidence  that  demonstrates 
how  these  collaborations  will  result  in 
successful  infrastructure  development 
and  expansion  of  the  project  to  include 
planning  for  future  health  promotion 
interventions. 

d.  The  extent  to  which  the  proposed 
approach  demonstrates  an  effective 
process  to  develop  and  publish  a  State 
strategic  plan  with  a  Healthy  People 
2010  emphasis,  and/or  policy  directive 
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for  the  prevention  of  secondary 
conditions  as  a  precursor  to  the  - 
development  of  the  State  Plan. 

3.  Epidemiologic  Capacity:  (20  Points) 

a.  The  extent  to  which  the  application 
conveys  the  epidemiologic  capacity  and 
structure  in  place  to  coordinate  and 
facilitate  disability-related  data 
collection,  analysis,  interpretation,  and 
dissemination. 

b.  The  extent  to  which  the  applicant 
adequately  describes  how  it  will 
conduct  the  BRFSS,  access  other  State 
disability  information  sources  related  to 
the  population  of  interest  such  as 
administrative  data  sets;  and  how  such 
data  is  currently,  or  will  be  utilized. 

c.  The  extent  to  which  the  applicant 
effectively  describes  its  plan  for  how  the 
university  partnership  or  other  entities 
will  be  engaged  to  facilitate 
epidemiologic  excellence  toward 
assessing  the  magnitude  of  disability, 
and  the  risk  and  protective  factors 
related  to  the  onset  and  progression  of 
secondary  conditions  for  the  purpose  of 
setting  health  promotion  priorities. 

4.  Goals  and  Objectives  and 
Management/Staffing  Plan:(25  Points) 

a.  llie  extent  to  which  the  formal 
work  plan  includes  a  clear  and  concise 
presentation  of  project  goals  and 
objectives  which  are  specific, 
measurable,  achievable,  and  time- 
referenced. 

b.  The  extent  to  which  the 
organizational  placement  of  the  project 
assures  optimal  visibility  and  influence 
based  on  evidence  provided  by 
applicant  agency  leadership. 

c.  The  extent  to  which  the  applicant 
provides  adequate  descriptions  of  key 
staff  responsibilities  addressing 
proposed  major  activities. 

d.  The  extent  to  which  the  applicant 
effectively  documents  its  plan  to 
provide  technical  assistance,  education 
and  training,  and  health  promotion 
programs;  and  the  proposed  design  of  a 
shared  information  and 
communications  dissemination  system. 

e.  The  degree  to  which  the  applicant 
has  met  the  CEXD  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  proposed 
research.  This  includes:  (1)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 


with  commimity(ies)  and  recognition  of 
mutual  benefits. 

5.  Program  Evaluation:  (15  Points) 

a.  The  extent  to  which  the  applicant 
presents  an  appropriate  and  viable  plan 
for  the  overall  evaluation  of  the  project; 
including  the  design,  methods 
(quantitative  methods  as  well  as 
qualitative  approaches  such  as  focus 
groups),  partners,  and  processes  to  be 
followed  for  conducting  project 
evaluation. 

b.  The  extent  to  which  the  applicant 
adequately  outlines  the  methods  and 
process  by  which  it  will  self-evaluate  its 
performance  towards  meeting  all 
specified  time-phased  objectives. 

6.  Program  services  for  persons  with 
disabilities:(10  Points) 

a.  The  extent  to  which  the  applicant 
addresses  how  it  will  assure  and 
achieve  integration  of  disability  and 
health  functions  as  an  integral 
component  of  applicant/health  agency 
services  and  operations. 

b.  The  extent  to  which  the  applicant 
fully  accounts  for  how  it  will  work  with 
the  Americans  with  Disabilities  (ADA) 
compliance  office  in  the  State  toward 
promoting  full  access  to  applicant 
agency  services  and  programs  for 
persons  with  disabilities. 

7.  Budget  Justification:  (Not  Scored) 
The  budget  section  must  provide  a  clear, 
concise,  accurate  and  justifiable 
explanation  of  expenditures  and  a  full 
itemization  of  line  categories  for  Federal 
and  non-Federal  funds  comprising  the 
total  budget.  It  also  must  show 
consistency  with  the  project  goals  and 
objectives  and  all  intended  uses  of 
cooperative  agreement  funds. 

8.  Hiunan  Subjects — if  applicable: 
(Not  Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Hiunan  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1 .  Semi-annual  progress  reports  no 
later  than  30  days  after  each  six-month 
period; 

2.  Financial  status  report,  no  later 
than  90  days  after  the  end  of  each 
budget  period;  and 

3.  Final  financial  report  and 
performance  report,  no  later  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 


The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement. 

AR-1     Human  Subjects  Requirements 

AR-2    Requirements  for  Inclusion  of 
Women  and  RacialMinorities  in 
Research 

AR-7    Executive  Order  12372  Review 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-free  Workplace 
Requirements 

AR-11    Healthy  People  2010 

AR-1 2    Lobbying  Restrictions 

AR-22    Research  Integrity 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Numlier 

This  program  is  authorized  under 
Sections  301  and  317  of  the  Public 
Health  Service  Act.  (42  U.S.C.  Sections 
241  and  247(b)  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  nimiber 
is  93.184. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  Fimding,  then  go  to  Grants  and 
Cooperative  Agreements. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:Nancy 
Pillar,  Grants  Management 
Specialist  .Grants  Management  Branch, 
Procurement  and  Grants 
Office^Announcement  Number 
02007, Centers  for  Disease  Control  and 
Prevention  (CDC), 2920  Brandywine 
Road.  Room  3000,Atlanta,  Georgia 
3034-4146,Telephone:  770-488-2721, E- 
mail  address:  nfp6®cdc.gov. 

For  program  technical  assistance, 
contact: Joseph  B.  Smith.  Senior  Project 

Officer.National  Center  on  Birth  Defects 
and  Developmental,  Disabilities,  CDC, 
4770  Buford  Highway  (F-35),Atlanta. 
Georgia  30341, Telephone:  770-488- 
7082,E-mail  address:  ios4@cdc.gov. 

Dated:  October  16.  2001. 
Rebecca  B.  O'Kelley, 

Acting  Director.  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  01-26519  Filed  10-19-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  j 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Computer 
Matching  Program  (Matdi  No.  2001-02) 

AGENCY:  Department  of  Health  and 

Human  Services  (HHS),  the  Centers  for 

Medicare  and  Medicaid  Services  (CMS), 

formerly  the  Health  Care  Financing 

Administration. 

ACTION:  Notice  of  Computer  Matching 

Program. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  this  notice  announces  a 
renewal  and  modification  for  a 
computer  matching  agreement  that  CMS 
plans  to  conduct  with  the  Social 
Security  Administration  (SSA).  We  have 
provided  background  information  about 
the  proposed  matching  program  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  matching 
program,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  EFFECTIVE 
DATES  section  below  for  comment 
period. 

EFFECTIVE  DATES:  CMS  filed  a  report  of 
the  computer  matching  program  with 
the  Chair  of  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Chair  of  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB)  on 
October  16,  2001.  We  will  not  disclose 
any  information  imder  a  matching 
agreement  until  40  days  after  filing  a 
report  to  OMB  and  Congress  or  30  days 
after  publication.  We  may  defer 
implementation  of  this  matching 
program  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  CMS, 
Room  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Anderson,  Health  Insurance  Specialist, 
Division  of  National  Systems,  Financial 
Systems  and  Quality  Group,  Center  for 
Medicaid  and  State  Operations,  S2-11- 
07,  CMS,  7500  Security  Boulevard,  N2- 
04-06,  Baltimore,  Maryland  21244- 


1850.  The  telephone  niunber  is  (410) 
786-6190,  or  facsimile  (410)  786-6730. 

SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  100- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  F*rivacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to; 

1.  Negotiate  written  agreements  with 
the  other  agencies  participating  in 
matching  programs; 

2.  Obtain  the  Data  Integrity  Board's 
approval  of  the  match  agreement: 

3.  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

4.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching; 
and 

5.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act 

CMS  has  taken  action  to  ensure  that 
all  of  the  computer  match  programs  that 
this  agency  participates  in  comply  with 
the  requirements  of  the  Privacy  Act  of 
1974,  as  amended. 

Dated:  October  12.  2001. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  Gr 
Medicaid  Services. 

Computer  Match  No.  2001-02 

name: 

Disclosure  of  Skilled  Nursing  Facility 
Admission  Information. 

SECUHfTY  CLASSmCATKMI: 

Level  Three  Privacy  Act  Sensitive. 

PARTIOPATWIG  AGENCIES: 

Centers  for  Medicare  and  Medicaid 
Services;  and  the  Social  Security 
Administration. 


AUTHORITY  FOR  CONOUCTING  MATCHING 
PROGRAM: 

Authority  for  matching  agreement  is 
given  under  sections  1611(e)(1)(A)  and 
(B)  and  1631(f)  of  the  Social  Security 
Act  (the  Act)  (42  U.S.C.)  1382(e)(1)(A) 
and(B). 

PURPOSE(S)  OF  THE  MATCHING  PROGRAM: 

The  primary  purpose  for  the  renewal 
and  modification  of  this  matching 
program  is  to  identify  Social  Security 
recipients  who  did  not  report  their 
admission  to  certain  skilled  nursing 
facilities  as  required  under  applicable 
provisions  of  the  Act.  Such  admissions 
would  subject  the  amoimt  of 
Supplemental  Security  Income  (SSI) 
that  the  individual  could  receive  for  any 
month  throughout  which  the  individual 
is  in  such  a  facility  to  a  reduced  benefit 
rate. 

In  addition,  under  the  Special 
Veterans'  Benefits  (SVB)  Ptogram, 
certain  World  War  D  veterans  may  be 
entitled  to  receive  a  special  benefit  for 
each  month  they  subsequently  reside 
outside  of  the  United  States  (U.S.)  after 
April  2000.  The  match  will  be  used  to 
identify  those  beneficiaries  who  are  no 
longer  residing  outside  the  U.S. 

CATEGORIES  OF  RECORDS  AND  MDIVIOUALS 
COVERED  BY  THE  MATCH: 

SSA  will  furnish  CMS  with  an 
electronic  file  on  a  monthly  basis, 
extracted  from  SSA's  "Supplemental 
Security  hicome  Record,"  SSA/OSR  60- 
0103,  containing  identifying 
information  on  applicants  for,  and 
recipients  of,  SSI  benefits.  CMS  will 
match  the  SSA  file  against  its  "Long 
Term  Care/Minimiun  Data  Set  System," 
(No.  09-70-1517)  system  of  records  and 
disclose  information  on  skilled  nursing 
facilities  admission  dates.  CMS's  data 
will  help  enforce  the  provision  of  the 
Act  which  limits  the  amount  of  SSI 
individuals  may  receive  in  certain  cases 
for  any  month  throughout  which  an 
individual  or  his  eligible  spouse  is  in  a 
hospital,  extended  care  facility,  nursing 
home,  or  intermediate  care  facility,  and 
is  receiving  Medicare  payments.  The 
information  provided  by  this  match  will 
help  SSA  determine  if  the  individual 
has  returned  to  the  U.S.,  since  an 
individual  is  entitled  to  receive  SVB 
only  when  he/she  resides  outside  the 
U.S. 

MdLUSIVE  DATES  OF  THE  MATCH: 

The  Matching  Program  shall  become 
effective  no  sooner  than  40  days  after      { 
the  report  of  the  matching  program  is 
sent  to  OMB  and  Congress,  or  30  days 
after  publication  in  the  Federal 
Register,  whichever  is  later.  The 
matching  program  will  continue  for  18 
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months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

(FR  Doc.  01-26489  Filed  10-19-01;  8:45  am] 
BHJJNO  CODE  4120-I»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Medicare  &  Medicaid 
Servicea 

Privacy  Act  of  1974;  Computer 
Matching  Program  (Match  No.  2001-03) 

agency:  Department  of  Health  and 
Hiunan  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS). 
ACTION:  Notice  of  Computer  Matching 
Program  (CMP). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  this  notice  proposes  to 
establish  a  CMP  that  CMS  plans  to 
conduct  with  the  Social  Security 
Administration  (SSA),  and  the  Internal 
Revenue  Service  (IRS).  We  have 
provided  background  information  about 
the  proposed  matching  program  in  the 
SUPPl£MENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  matching 
program,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  EFFECTIVE 
DATES  section  below  for  comment 
period. 

EFFECTIVE  DATES:  CMS  filed  a  report  of 
the  Computer  Matching  Program  with 
the  Chair  of  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Chair  of  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB)  on 
October  16,  2001.  We  will  not  disclose 
any  information  imder  a  matching 
agreement  until  40  days  after  filing  a 
report  to  OMB  and  Congress  or  30  days 
after  publication.  We  may  defer 
implementation  of  this  matching 
program  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
ADDRESS:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  CMS, 
Room  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regidar  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Albert,  Health  Insurance  Specialist, 


Division  of  Benefits  Coordination, 
Benefits  Operations  Group,  Center  for 
Medicare  Management,  C^S,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  The  telephone 
number  is  (410)  786-7457. 

SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (Title  5  United  States  Code  (U.S.C.) 
552a)  by  describing  the  manner  in 
which  computer  matching  involving 
Federal  agencies  could  be  performed 
and  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  100-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

1.  Negotiate  written  agreements  with 
the  other  agencies  participating  in 
matching  programs; 

2.  Obtain  the  Data  Integrity  Boards 
approval  of  the  match  agreement; 

3.  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB: 

4.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching; 
and, 

5.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act 

CMS  has  taken  action  to  ensure  that 
all  of  the  computer  matches  programs 
that  this  Agency  participates  in  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended. 

Dated:  October  11.  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Computer  Match  No.  2001-03 

Name: 

Medicare  Secondary  Payer  Program. 
Security  Classification 

Level  Three  Privacy  Act  Sensitive. 


Participating  Agencies: 

Centers  for  Medicare  &  Medicaid 
Services;  Internal  Revenue  Service;  and 
Social  Security  Administration. 

Authority  for  Conducting  Matching 
Program: 

This  Matching  Program  is  executed 
pursuant  to  the  Privacy  Act  of  1974 
(Title  5  United  States  Code  (U.S.C.) 
552a),  as  amended,  and  OMB  Appendix 
I,  A-130,  titled:  Management  of  Federal 
Information  Resources.  In  addition,  this 
program  implements  the  information 
matching  provisions  of  section  6103 
(1)(12)  of  die  Internal  Revenue  Code 
(IRC)(26  U.S.C.  6103(1)(12))  and  section 
1862  (b)(5)  of  the  Social  Security  Act 
(the  Act)  (42  U.S.C.  1395y  (b)  (5)). 

Section  6103  (1)  (12)  of  the  IRC 
provides  for  disclosure  by  IRS  of  return 
information  relating  to  taxpayer 
identity,  filing  status  of  the  individual 
for  any  specified  tax  year  after  1986;  and 
if  married,  the  identiU'  of  the  spouse  of 
the  individual.  Section  1862  (b)(5)  of  the 
Act  provides  for  disclosure  of  the  name 
and  social  security  number  (SSN)  of 
each  Medicare  beneficiary  and 
Medicare-eligible  spouse  who  are 
identified  as  having  received  wages 
above  the  minimum  level.  It  also 
provides  for  disclos\ire  of  the  name, 
address,  and  identification  number  of 
each  employer  identified  as  providing 
wages  above  the  minimum  level.  The 
minimiun  wage  level  used  in  this  match 
shall  be  established  by  the  Secretary  of 
HHS  prior  to  the  match  and  pertains  to 
amounts  received  from  a  qualified 
employer  in  a  previous  year. 

Purpose(s)  of  the  Matching  Program: 

The  primary  purpose  for  this 
matching  program  is  to  establish  the 
conditions,  safeguards,  and  procedures 
for  the  disclosure  of  information  used  to 
identify  coverage  in  the  Medicare 
Secondary  Payer  Program.  CMS  does 
not  have  acciuvte  information  on  all 
Medicare  beneficiaries  and  Medicare- 
eligible  spouses  who  have  medical 
insurance  coverage  that  may  be  primary 
to  Medicare.  SSA,  through  information 
collected  bom  employers  of  working- 
aged  beneficiaries  and  Medicare-eligible 
spouses,  is  able  to  identify  Medicare- 
eligible  individuals  who  have  primary 
coverage  through  a  group  health  plan. 

Categories  of  Records  and  Individuals 
Covered  by  the  Match: 

Under  the  terms  of  this  matching 
program,  the  SSA  will  transmit  to  the 
IRS,  a  list  of  names  and  tax 
identification  numbers  of  Medicare 
beneficiaries.  This  information  is 
maintained  in  SSA's  Master  Beneficiary 
Record  (MBR)  System.  The  IRS  agrees  to 
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match  MBR  data  against  taxpayer 
identity  information  collected  from 
individual  tax  retxims  and  maintained 
in  the  IRS  Individual  Master  File  (IMF). 
IRS  established  Project  241.  IMF/ 
Medicare  Beneficiary  Match,  to  facilitate 
this  matching  program. 

SSA  will  validate  the  taxpayer 
identity  disclosed  from  the  IMF  by 
matching  that  information  against  the 
Master  Files  of  SSN  Holders 
(NUMIDENT).  The  NUMIDENT  file 
contains  records  of  SSNs  issued  to 
individuals  by  SSA.  SSA  will  then 
extract  employer  identity  information 
from  the  Earnings  Recording  and  Self- 
employment  Income  System,  referred  to 
as  the  Master  Earnings  File.  This  file 
contains  information  on  the  starting 
date  of  employment  for  Medicare 
beneficiaries  and  Medicare-eligible 
spouses. 

CMS  and  its  agent  will  mail  a  data 
match  questionnaire  to  the  employers  of 
Medicare  beneficiaries  or  eligible 
spouses  to  verify  periods  of  health 
insurance  coverage  and  periods  of 
employment.  Instances  of  mistaken 
payments  are  referred  to  the  appropriate 
Medicare  contractor  and  become  a  part 
of  its  ongoing  recovery  process. 

Inclusive  Dates  of  the  Match: 

The  Matching  Program  shall  become 
effective  no  sooner  than  40  days  after 
the  report  of  the  Matching  Program  is 
sent  to  OMB  and  Congress,  or  30  days 
after  publication  in  the  Federal 
Register,  which  ever  is  later.  The 
matching  program  will  continue  for  18 
months  fit>m  the  effective  date  and  may 
be  extended  for  an  additional  1 2  months 
thereafter,  if  certain  conditions  are  met. 

IFR  Doc.  01-26490  Filed  10-19-01:  8:45  am) 

■LUNG  COM  412IM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  { 

Centers  for  Medicare  &  Medicaid 
Services 


Privacy  Act  of  1974;  Computer 
Matctiing  Program  (Match  No.  2001-01) 

agency:  Department  of  Health  and 
Human  Services  (HHS).  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
(formerly  the  Health  Care  Financing 
Administration).  [ 

ACnOH:  Notice  of  Computer  Matching 
Program. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  this  notice  announces  the 
establishment  of  a  computer  matching 
program  that  CMS  plans  to  conduct 


with  the  Social  Security  Administration 
(SSA).  We  have  provided  background 
information  about  the  proposed 
matching  program  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  matching 
program,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  EFFECTIVE 
DATES  section  below  for  comment 
period. 

EFFECTIVE  DATES:  CMS  filed  a  report  of 
the  Computer  Matching  Program  with 
the  Chair  of  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Chair  of  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator.  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB)  on 
October  16,  2001.  We  will  not  disclose 
any  information  under  a  matching 
agreement  until  40  days  after  filing  a 
report  to  OMB  and  Congress  or  30  days 
after  publication.  We  may  defer 
implementation  of  this  matching 
program  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution),  Enterprise 
Databases  Group,  Office  of  Information 
Services,  CMS,  Mailstop  N2-04-27, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Comments 
received  will  be  available  for  review  at 
this  location,  by  appointment,  during 
regular  business  hours,  Monday  through 
Friday  from  9  a.m.-3  p.m.,  eastern 
daylight  time. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Robin  Dalton,  Health  Insurance 
Specialist,  Division  of  Data  Liaison  and 
Distribution,  Enterprise  Databases 
Group,  Office  of  Information  Services, 
CMS,  Mailstop  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  The  telephone  number  is  (410) 
786-0184.  or  facsimile  (410)  786-5636. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law(Pub. 
L.)  100-503),  amended  the  Privacy  Act 
(5  U.S.C.  552a)  by  describing  the 
maimer  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  appljring  for 
and  receiving  Federal  benefits. 

Section  7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  100- 
508)  further  amended  the  Privacy  Act 


regarding  protections  for  such 
individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

1 .  Negotiate  written  agreements  with 
the  other  agencies  participating  in  the 
matching  programs; 

2.  Obtain  the  Data  Integrity  Board's 
approval  of  the  match  agreements; 

3.  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

4.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching; 
and 

5.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act 

CMS  has  taken  action  to  ensure  that 
all  of  the  computer  match  programs  that 
this  Agency  participates  in  comply  with 
the  requirements  of  the  Privacy  Act  of 
1974,  as  amended. 

Thomas  A.  Scully, 

Administrator. 

Computer  Matcti  No.  2001-01 

name: 

Medicare  Beneficiary  Identification 
and  Non-utilization  Information  on 
Social  Security  Recipients. 

SECURITY  CLASSIFICATION: 
Level  Three  Privacy  Act  Sensitive. 

PARTICIPATING  AGENCIES: 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS);  and  the  Social  Security 
Administration  (SSA). 

AUTHORITY  FOR  CONDUCTING  MATCHING 
PROGRAM: 

This  Computer  Matching  Agreement 
is  executed  to  comply  with  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended 
the  Office  of  Management  and  Budget 
(OMB)  Circular  A-130,  titled 
"Management  of  Federal  Information 
Resources"  (61  FR  6435,  February  20, 
1996),  and  OMB  guidelines  pertaining 
to  computer  matching  (54  FR  25818, 
June  19,  1989). 

This  agreement  implements  the 
information  matching  provisions  of 
sections  202  and  205  of  the  Social 
Security  Act  (Title  42  U.S.C.  402  and 
405  (c)). 

PURPOSE(S)  OF  THE  MATCHING  PROGRAM: 

The  purpose  of  this  agreement  is  to 
establish  the  conditions,  safeguards,  and 
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procedures  imder  which  CMS  will 
periodically  disclose  the  identity  of 
Medicare  enroUees  whose  records  have 
been  inactive  for  a  specific  period  of 
time  (not  to  be  less  than  1  year).  SSA 
will  use  the  selected  data  as  an  indicator 
of  cases  that  should  be  reviewed  in 
order  to  determine  continued  eligibility 
to  SSA-administered  programs.  Cases 
may  be  selected  for  review  directly  from 
the  match  of  non-utilization  of  Medicare 
or  may  be  used  as  a  fadtor  in  a  system 
to  prioritize  reviews.  SSA's  Office  of 
Inspector  General  (OIG)  will  investigate 
individual  cases  alleging  fraud,  waste, 
and/or  abuse  referred  to  the  OIG. 

CATEGORIES  OF  RECORDS  AND  INDIVIDUALS 
COVERED  BY  THE  MATCH: 

SSA  will  furnish  CMS  with  an 
electronic  file  containing  Title  II  Claim 
Account  Number  and  Title  11 
Beneficiary  Identification  Code  and  any 
other  information  needed  to  acciirately 
match  the  records.  CMS  will  match  the 
SSA  file  against  its  "Enrollment 
Database"  system  of  records  (formerly 
known  as  the  Health  Insurance  Master 
Record),  system  No.  09-70-0502,  and 
will  disclose  information  on  non- 
utilization  of  Medicare  benefits  by  SSA 
recipients. 

MCLUSIVE  DATES  OF  THE  MATCH: 

The  Computer  Matching  Program 
shall  become  effective  no  sooner  than  40 
days  after  the  report  of  the  matching 
program  is  sent  to  OMB  and  Congress, 
or  30  days  after  publication  in  the 
Federal  Kegislar,  whichever  is  later. 
The  matching  program  will  continue  for 
18  months  from  the  effective  date  and 
may  be  extended  for  an  additional  12 
months  thereafter,  if  cotain  conditions 
are  met. 

IFR  Doc.  01-26491  Filed  10-19-01;  8:45  am] 
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DEPAimiEirr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 
[DoctatNcOilMnTq 

Agency  infOfiMOon  CoMction 
AcUvMea!  Announoement  of  OMB 
Approvai;  Survey  ol  Single  Uee 


agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  a  collection  of  information  entitled 
"Survey  of  Single-Use  Medical  Device 


Reuse  and  Reprocessing  in  Hospitals" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  25,  2001  (66  FR 
38713),  the  agency  annoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
niunber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0477.  The 
approval  expires  on  October  31,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  Oct  oberl  2,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-26554  Filed  10-19-01;  8:45  am) 

■aUNG  CODE  41«Mn-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administraftion 
[Dockal  No.  OON-1637] 

Agency  Nwomiation  Collection 
AcHvMea!  Announcement  ol  OMB 
jippfwaij  iranenNiiai  er  Auwei  uiaig 
and  PraHHilkiiMl  LaliailMi  tar  Druoa 
and  Blainnieater  Human  Uaa 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Transmittal  of  Advertising  and 
Promotional  Labeling  for  Etougs  and 
Biologies  for  Human  Use"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  PaperwOTk 
Reduction  Act  of  1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  MFORMATION:  In  the 
Federal  Register  of  December  21,  2000 


(65  FR  80437),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0376.  The 
approval  expires  on  October  31,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  October  12,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-26555  Filed  10-19-01;  8:45  am] 

BILUNO  CODE  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

[Docket  No.  OON-1662] 

Agency  Information  Collection 
ActivHIea;  Annourtcement  of  OMB 
Approval;  Radioacdve  Drug  Reeeerch 
Committee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Radioactive  Drug  Research  Committee" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  erORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishms  Lane,  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5,  2001  (66 
FR  1137),  the  agency  annoimced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  cunentiy  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0053.  The 
approval  expires  on  October  31,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
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the  Internet  at  http://www.fda.gov/ 
ohnns/dockets. 

Dated:  October  12,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-26556  Filed  10-19-01:  8:45  ami 
BnXMG  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
ttie  Proposed  Wanapa  Energy  Center, 
Umatilla  County,  Oregon 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA). 
with  the  cooperation  of  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation  (CTUIR),  intends  to 
gather  the  information  necessary  for 
preparing  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed  lease  to 
Wanapa  Energy  Center  of  up  to  195 
acres  of  land  held  in  trust  by  the  United 
States  for  the  benefit  of  the  CTUIR  in 
Umatilla  County,  Oregon.  The  Williams 
Energy  Marketing  and  Trading 
Company,  CTUIR,  the  Eugene  Water  and 
Electric  Board,  the  City  of  Hermiston 
and  the  Port  of  Umatilla  intend  to 
jointly  build  and  operate  the  Wanapa 
Energy  Center,  an  approximately  1,300 
megawatt  electric  generation  plant,  on 
the  property.  The  purpose  of  the 
proposed  project  is  to  conjointly  help 
provide  for  the  economic  development 
of  the  CTUIR  and  for  the  power  needs 
of  the  Pacific  northwest.  Details  on  the 
proposed  project  and  its  location  are 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section.  This  notice  also 
announces  public  scoping  meetings  to 
identify  potential  issues  for  inclusion  in 
the  EIS,  distinguish  those  to  be  analyzed 
in  depth,  and  eliminate  from 
consideration  those  that  are  not 
significant. 

DATES:  Written  comments  oa  the  scope 
and  implementation  of  this  proposal 
must  arrive  by  November  21,  2001.  The 
public  scoping  meetings  will  be  held  on 
November  5,  2001,  and  November  6, 
2001 ,  from  5  to  8  p.m. 
ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Philip  Sanchez, 
Superintendent,  Bureau  of  Indian 
Affairs,  Umatilla  Agency,  P.O.  Box  520, 
Pendleton,  Oregon  97801. 

The  November  5,  2001,  public  hearing 
tvill  be  in  Pendleton,  Oregon.  The 


November  6,  2001,  public  hearing  will 
be  in  Hermiston,  Oregon.  Exact 
locations  of  the  hearings  will  be 
determined  at  a  later  date  and  can  be 
obtained  from  the  IFURTHER  INFORMATION 
CONTACT  listed  below. 

If  you  would  like  a  map  displaying 
the  proposed  project  location,  please 
contact  Jerry  L.  Lauer,  Natiu-al  Resource 
Officer,  at  the  above  Umatilla  Agency 
address,  telephone  (541)  278-3790,  or  e- 
•mail  JenyLauer@bia.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
L.  Lauer,  (541)  278-3790. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  assess  the  environmental 
consequences  of  BIA  approval  of  a 
proposed  lease  between  Wanapa  Energy 
Center,  the  lessee,  and  the  CTUIR,  the 
lessor,  of  part  of  Lots  1,  2,  3,  and  4,  the 
South  Half  of  the  Southwest  Quarter, 
Section  7,  Township  5  North,  Range  29 
East,  Willamette  Meridian,  Umatilla 
County,  Oregon.  The  property  lies  in 
western  Umatilla  County  near  McNary 
Dam  on  the  Columbia  River.  The  parties 
developing  the  Wanapa  Energy  Center 
plan  to  construct  and  operate  the  facility 
on  this  property. 

The  proposed  project  has  several 
components.  They  include  an  electrical 
connection  at  or  near  the  Bonneville 
Power  Administration's  McNary 
Substation;  a  natural  gas-fired, 
combined  cycle,  combustion  turbine 
electric  generation  plant;  a  natxiral  gas 
supply  pipeline;  a  water  supply 
pipeline;  and  a  new  electric  power 
transmission  line.  All  proposed 
facilities  would  be  located  within 
Umatilla  Coimty,  Oregon. 

The  proposed  Wanapa  Energy  Center 
would  be  a  combustion  turbine, 
combined  cycle  electric  power  plant 
with  a  nominal  generating  capacity  of 
1,300  megawatts.  It  would  consist  of 
four  essentially  identical  combustion 
turbine  generators,  four  heat  recovery 
steam  generators  (HRSG)  and  two  steam 
turbines.  Expanding  gasses  from 
combustion  would  turn  rotors  within 
the  tiirbines  that  are  connected  to 
electric  generators.  The  hot  gases 
exhausted  from  the  combustion  turbines 
would  be  used  to  raise  steam  in  the 
HRSGs.  Steam  from  the  HRSGs  would 
be  expanded  through  steam  turbines 
that  drive  their  own  electric  generators. 
The  combustion  turbines  would  be 
fueled  by  natural  gas  frt)m  either  the 
existing  Williams  pipeline  or  an  existing 
PGT  pipeline.  The  facility  would 
interconnect  in  either  case  through  a 
new,  approximately  ten  mile  gas  supply 
lateral. 

Water  to  generate  steam  and  cool  the 
steam  process  at  the  plant  would  be 
supplied  from  the  Port  of  Umatilla 


Regional  Water  Supply.  A  recirculation 
cooling  system  employing  mechanically 
induced  draft,  evaporative  cooling 
towers  would  be  used.  Water  would  be 
added  to  the  cooling  system  to 
compensate  for  evaporative  losses  and 
blowdown.  Blowdown  is  water  bled 
from  the  cooling  system  to  limit  the 
build-up  of  salts. 

The  proposed  Wanapa  Energy  Center 
would  deliver  electric  power  to  the 
regional  power  grid  at  BPA's  McNary 
Substation,  using  a  new  high  voltage 
transmission  line  crossing  property 
owned  by  the  Port  of  Umatilla. 

Public  Comment  Solicitation 

As  an  alternative  to  submitting 
written  comments  regarding  the  scope 
of  the  EIS  to  the  location  identified  in 
the  ADDRESSES  section,  interested 
persons  may  instead  comment  via  the 
Internet  to  PhilipSanchez@bia.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  confirmation  from 
the  system  that  your  Internet  message 
was  received,  contact  Philip  Sanchez  at 
(541)  278-3786. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the  BIA 
address  shown  in  the  ADDRESSES 
section,  during  regular  business  hours, 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  yoiir  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508),  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of* 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
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Dated:  October  4,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary,  Indian  Affairs. 

[FR  Doc.  01-26506  Filed  1O-19-01;  8:45  am] 

BiLUNG  CODE  4310-02-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-91(M)1-1430-HN-LRTN] 

Notice  of  Temporary  Closure  of 
Access  to  Public  Lands  Adminlstsrsd 
tiy  the  Bureau  of  Land  Managsment; 
Fairfax  County,  VA 

AGBICY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Eastern  States,  is 
temporarily  closing  Meadowood  Farm 
in  Fairfax  County,  Virginia  to  public 
entry  with  the  exception  of  those 
persons  who  board  their  horses  at  the 
boarding  facility  located  on  the 
property.  This  closure  notice  serves  as 
a  follow-up  to  the  Planning  Analysis/ 
Environmental  Assessment  (PA/EA) 
whose  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
August  6,  2001.  Section  IKAjof  the  PA/ 
EA  stipulated  that  upon  acquisition, 
Meadowood  Farm  would  be  closed  to 
the  public  on  an  interim  basis  until  a 
long-term  management  plan  could  be 
completed.  This  closure  complies  with 
the  requirements  of  the  Federal  Land 
Policy  and  Management  Act,  that  a  land 
use  plan  be  completed  prior  to 
acquisition  of  land.  This  is  to  ensure 
protection  of  resources,  protection  of 
structures  and  facilities,  and  provide  for 
the  safety  of  the  public.  The  authority 
for  this  closure  is  foimd  in  43  CFR 
8364.1.  The  closure  is  necessary  to 
protect  soils,  vegetation,  cultural, 
wildlife  and  riparian  resources, 
facilities,  structure,  from  potential 
adverse  effects.  No  recreational 
activities  for  public  use  exist  ciurently 
except  horseback  riding.  All  new 
activities  must  undergo  an 
Environmental  Assessment  to  determine 
their  levels  of  impact  to  sensitive  areas, 
habitat,  resources.  It  is  necessary  that 
this  be  done  to  preclude  adverse 
impacts  and  unintended  degradation  of 
the  property  and  to  provide  for  the 
safety  of  the  public  until  a  plan  is 
completed. 

A  norse  boarding  facility  is  located  on 
the  property  and  will,  during  the 
closure  period,  continue  operation 
imder  a  Special  Recreation  Permit.  No 
new  activities  will  be  allowed  imtil 
completion  of  a  PA/EA.  The  main 


entrance  to  the  property  leading  to  the 
office  will  remain  open  to  the  general 
public.  All  other  access  will  be  closed 
except  to  Federal,  State  and  local 
officers  and  bureau  employees  in  the 
scope  of  his  or  her  duties,  contractors, 
consultants  and  their  employees 
engaged  in  official  duties,  members  of 
organized  rescue  or  fire-fighting  force  in 
performance  of  official  duties,  and 
others  with  written  permission  from  the 
Bureau  of  Land  Management. 

EFFECTIVE  DATE:  This  closure  goes  into 
effect  upon  acquisition  of  the 
Meadowood  Farm,  and  will  remain  in 
effect  until  the  State  Director,  Eastern 
States  determines  it  is  no  longer  needed. 

Location:  The  land  commonly  known 
as  Meadowood  Farm,  Fairfax  County, 
Virginia  is  closed  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Bush,  Meadowood  Project 
Manager,  Bureau  of  Land  Managemmt, 
Eastern  States,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153.  (703)  440- 
1745. 

Prohibited  Act:  Under  43  CFR  8364.1 
and  8360.0-7,  the  Bureau  of  Land 
Management  is  providing  notice  that 
within  the  closure  area  described  above: 

You  must  not  enter  the  closed  area. 

Exemptions:  Persons  who  are  exempt 
frt>m  these  rules  include  any  Federal, 
State  or  local  officer  or  employee  in  the 
scope  of  his  or  her  duties,  members  of 
any  organized  rescue  or  fire-fighting 
force  in  performance  of  an  official  duty, 
contractors,  and  their  employees  while 
engaged  in  official  duty,  and  others 
authorized  in  writing  by  the  Bureau  of 
Land  Management. 

Penalties:  Penalties  for  violating  this 
closure  notice  is  found  in  section  303(a) 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a))  and  43  CFR  8360.0-7.  Any 
person  who  fails  to  comply  with  a 
restriction  order  may  be  tried  before  a 
United  States  Magisfrate  and  fined  not 
more  than  $1,000  or  imprisoned  for  no 
more  than  12  months,  or  both. 

Dated:  October  4,  2001. 
Gajrie  F.  Gordon, 
State  Director. 
[FR  Doc.  01-26569  Filed  10-19-01:  8:45  am] 

BHJJNO  COOC  4310-QJ-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L,and  Management 

[CA-670-01-1610-JP-064B] 

Temporary  Closure  of  Approximately 
49,300  Acres  to  Motorized  Vehicle  Use 
of  Fh/e  Selected  Areas  in  the  Imperial 
Sand  Dunes  Recreation  Management 
Area,  Imperial  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary  closure  of 
approximately  49,300  acres  to 
motorized  vehicle  use  of  five  selected 
areas  in  the  Imperial  Sand  Dimes 
Recreation  Management  Area,  Imperial 
County,  California. 

DATES:  This  temporary  closure  was 
approved  September  27,  2001  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  EI  Centre  Field  Office, 
1661  S.  4th  Stiwt,  El  Centre,  CA  92243. 

FOR  ADOmONAL  MFORMATKW  CONTACT: 
Roxie  Trost,  BLM,  El  Cendt)  Field 
Office,  1661  S.  4th  Street,  El  Centra,  CA 
92243,  telephone  (760)  337-4400.  The 
closure  is  posted  in  the  El  Centro  Field 
Office  and  at  places  near  and/ or  within 
the  area  to  which  the  closure  applies. 
Maps  identifying  the  afi^ected  areas  are 
available  at  the  El  Centro  Field  Office  as 
well  as  on  the  Bureau  of  Land 
Management  (BLM)  California  Web  site 
at  www.ca.blm.gav. 

SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
pursuant  to  Title  43  Code  of  Federal 
Regiilations  (CFR)  8341.2(a).  The 
closure  was  approved  September  27, 
2001  and  will  remain  in  effect  until 
BLM  completes  and  implements  the 
Imperial  Sand  Dimes  Recreation 
Management  Plan  (ISDRMP)  now  under 
preparation. 

Elxceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized.  Official 
business  may  include  public  service 
emergencies,  resource  monitoring/ 
research,  other  dunes  operations  and 
management  activities,  and  other 
actions  authorized  by  BLM's  El  Centro 
Field  Office  Manager. 

Notice  of  the  proposed  closure  was 
published  in  the  Federal  Register  June 
15,  2001  (66  FR  32640). 

Dated:  October  12.  2001. 
Greg  Thomsen, 
Field  Manager. 

|FR  Doc.  01-26691  Filed  10-1»-01;  8:45  am) 
BUJNQ  COOe  4310-40-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-670-01-1610-JP-064B]     I 

Revocation  of  Temporary  Closure  of 
Parts  of  the  Imperial  Sand  Dunes 
Recreation  Management  Area  to  Off- 
Highway  Vehicles  and  Other  Vehicular 
Use  in  Compliance  With  Court- 
Approved  Stipulations  Resulting  From 
a  Lawsuit  Involving  ttte  Endangered 
Species  Act 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  closuiie. 

DATES:  The  temporary  closure 
implemented  November  16.  2000  (65  FR 
69324)  is  revoked  upon  the  publication 
of  this  notice. 

ADDRESSES:  Bureau  of  Land 
Management,  EI  Centro  Field  Office, 
1661  S.  4th  Street.  El  Centro  ,  CA  92243 
FOR  ADOmONAL  INFORMATKSN  CONTACT: 
Roxie  Trost.  BLM,  El  Centro  Field 
Office,  1661  S.  4th  Street,  El  Centro,  CA 
92243,  telephone  (760)  337^400. 
SUPPLEMENTARY  INFORMATION: 
Revocation  of  temporary  closure  of  parts 
of  the  Imperial  Sand  Dunes  Recreation 
Management  Area  to  off-highway 
vehicles  and  other  vehicular  use  in 
compliance  with  court-approved 
stipulations  resulting  from  a  lawsuit 
involving  the  Endangered  Species  Act. 

Dated:  October  3.  2001. 
Greg  Thomsen, 
Field  Manager. 

IFR  Doc.  01-26692  Filed  10-19-01;  8:45  am) 
aiUJNG  COOe  4310-40-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[USITC  SE-01-036] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE 
a.m. 

PLACE:  Room  101.  500  E  Street.  S.W.. 
Washington.  DC  20436,  Telephone: 
(202)  205-2000.  j 

STATUS:  Open  to  the  public] 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  73 l-TA-91 9-920 
(FinalKCertain  Welded  Large  Diameter 
Line  Pipe  from  Japan  and  Mexico) — 
briefing  and  vote.  (The  Commission  is 


October  25,  2001  at  11:00 


currently  scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  October  25,  2001; 
Commissioners'  opinions  are  currently 
scheduled  to  be  transmitted  to  the 
Secretary  of  Commerce  on  November  2, 
2001.) 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  October  17,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koelinlie, 
Secretary. 

|FR  Doc.  01-26655  Filed  10-18-01;  11:06 
am] 

BHJJNG  COOE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJOP)-1335] 

Program  Announcement  for 
Nonparticipating  State  Program,  South 
Dakota 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  issuance  of 
competitive  program  announcement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
pursuant  to  the  provisions  of  section 
223(d)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq. 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  nonprofit  agencies 
operating  statewide  in  the  State  of  South 
Dakota.  Because  South  Dakot»  does  not 
participate  in  the  JJDP  Act,  the  State  is 
not  eligible  to  receive  its  fiscal  year  (FY) 
1999  and  FY  2000  Formula  Grants 
program  allocations  under  Part  B  of 
Title  II  of  the  JJDP  Act,  which  total 
$1,349,000  and  which  are  available  to 
be  competitively  awarded  through  the 
Nonparticipating  State  Program.  Eligible 
applicants  are  limited  to  private 
nonprofit  agencies  operating  statewide 
that  propose  innovative  service  delivery 
programs  designed  to  provide 
placement  alternatives  to  existing  secure 
confinement  placements  that  are  not 
consistent  with  the  core  protections  of 
the  JJDP  Act.  Applicants  must  currently 
be  operating  in  the  State,  and  their 
proposed  programs  must  directly  impact 


the  core  protections  of  the  JJDP  Act. 
Such  agencies  are  eligible  to  receive 
assistance  awards  to  be  expended  over 
a  2-year  period.  Of  the  total  amount 
available,  a  minimum  of  $1,079,200 
must  be  used  by  the  applicant  to 
contract  with  local  public  or  private 
nonprofit  agencies  for  local  community- 
based  placement  alternatives  to  adult 
jails  and  lockups  for  both  delinquent 
and  status  offender  populations,  and  up 
to  $269,800  may  be  retained  by  the 
applicant  to  manage  the  contracts  and 
provide  technical  assistance  to  and 
coordination  among  the  local 
contractors  funded  under  the 
Nonparticipating  State  Program. 

The  recipient  will  be  required  to 
contract  with  Indian  tribes,  at  a 
minimum,  the  same  amount  that  the 
State  of  South  Dakota  would  have  been 
required  to  pass-through  to  tribes  under 
section  223(a)(5)(C)  of  the  JJDP  Act 
($69,995).  The  financial  assistance 
provided  under  this  program  requires 
no  matching  contribution  in  accordance 
with  Part  C  of  Title  II  of  the  JJDP  Act. 
DATES:  Applications  must  be  received 
by  November  21.  2001. 
ADDRESSES:  All  application  packages 
should  be  mailed  or  delivered  to  the 
State  and  Tribal  Assistance  Division, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  Seventh 
Street,  NW.,  Washington.  DC  20531; 
202-307-5924.  (Please  note  that  this 
address  is  different  from  the  one  listed 
in  the  2001  OJJDP  Application  Kit.) 
Faxed  or  e-mailed  applications  will  not 
be  accepted.  Interested  applicants  can 
obtain  the  OJJDP  Application  Kit  from 
the  Juvenile  Justice  Clearinghouse  at 
800-638-8736.  The  Kit  is  also  available 
on  OJJDP's  Web  site  at  http:// 
www.ncjrs.org/pdffilesl/ojjdp/ 
sW00480.pdf 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  S.  Wight,  Compliance 
Monitoring  Coordinator,  State  and 
Tribal  Assistance  Division,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  810  Seventh  Street,  NW., 
Washington,  DC  20531,  202-307-5924. 
e-mail:  WightT@ojp.usdoj.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  JJDP  Act,  as  amended  through 
1992,  estabUshes  four  core  protections. 
The  core  protections  are  the 
deinstitutionalization  of  status 
offenders,  removal  of  juveniles  from 
adult  jails  and  lockups,  separation  of 
juveniles  and  adults  in  institutions,  and 
reduction  of  disproportionate  minority 
confinement,  where  it  exists.  Meeting 
the  core  protections  is  essential  to 
creating  a  fair  and  consistent  juvenile 
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justice  system  that  advances  an 
important  goal  of  the  JJDP  Act:  to 
increase  the  effectiveness  of  juvenile 
delinquency  prevention  and  control. 
The  purpose  of  this  program  is  to  assist 
South  Dakota  in  developing  a  range  of 
secure  and  nonsecure  alternatives  and 
revising  associated  policies  to  ensure 
that  the  core  protections  are  met.  \ 

Background 

JJDP  Act  Statutory  Requirement 

Pursuant  to  section  223(d)  of  the  JJDP 
Act,  if  a  State  chooses  not  to  submit  a 
Formula  Grants  Program  plan,  fails  to 
submit  a  plan,  or  submits  a  plan  which 
does  not  meet  the  requirements  of  the 
JJDP  Act.  the  OJJDP  Administrator  shall 
endeavor  to  make  the  Formula  Grants 
Program  fund  allotment,  under  section 
222(a)  of  the  JJDP  Act,  available  to 
private  nonprofit  agencies  within  the 
State.  The  funds  must  be  used  solely  for 
the  purpose  of  achieving  compliance 
with  the  following  JJDP  Act  core 
protections: 

1.  Section  223(a)(12)(A)  requires  that 
juveniles  who  are  charged  with  or  who 
have  committed  offenses  that  would  not 
be  criminal  if  committed  by  an  adult  or 
offenses  (other  than  an  offense  that 
constitutes  a  violation  of  a  valid  court 
order  or  a  violation  of  section  922(x)  of 
Title  18  or  a  similar  State  law),  or  alien 
juveniles  in  custody,  or  such 
nonoffenders  as  dependent  or  neglected 
children,  shall  not  be  placed  in  seciire 
detention  facilities  or  secure 
correctional  fecilities. 

2.  Section  223(a)(13)  provides  that 
juveniles  alleged  to  be  or  found  to  be 
delinquent,  and  those  %vithin  the 
purview  of  section  223(a)(12)(A)  above 
shall  not  be  detained  or  confined  in  any 
institution  in  which  they  have  contact 
with  adult  persons  incarcerated  because 
they  have  been  convicted  of  a  crime  or 
are  awaiting  trial  on  criminal  charges  or 
with  the  part-time  or  full-time  security 
staff  (including  management)  or  direct- 
care  staff  of  a  (collocated)  jail  or  lockup 
for  adults. 

3.  Section  223(a)(14)  provides  that  no 
juvenile  shall  be  detained  or  confined  in 
any  jail  or  lockup  for  adults,  except  that 
the  Administrator  shall  promulgate 
regulations  which  make  exceptions  with 
regard  to  the  detention  of  juveniles 
accused  of  nonstatus  offenses  who  are 
awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearances  within  24 
hours  after  being  taken  into  custody 
(excluding  weekends  and  holidays) 
provided  that  such  exceptions  are 
limited  to  areas  that  are  in  compliance 
with  section  223(a)(13).  above;  and 


a.  (1)  Are  outside  a  Standard 
Metropolitan  Statistical  Area;  and 

(2)  Have  no  existing  acceptable 
alternative  placement  available;  or 

b.  Are  located  where  conditions  of 
distance  to  be  traveled  or  the  lack  of 
highway,  road,  or  other  ground 
transportation  do  not  allow  for  court 
appearances  within  24  hours,  so  that  a 
brief  (not  to  exceed  48  hours)  delay  is 
excusable;  or 

c.  Are  located  where  conditions  of 
safety  exist  (such  as  severely  adverse, 
life-threatening  weather  conditions  that 
do  not  allow  for  reasonably  safe  travel), 
in  which  case  the  time  for  an 
appearance  may  be  delayed  until  24 
hours  after  the  time  that  such  conditions 
allow  for  reasonably  safe  travel. 

For  further  information  and 
explanation  of  regulatory  exceptions  to 
the  provisions  of  section  223(a)(12)(A), 
(13).  and  (14).  see  the  OJJDP 
Consolidated  Regulation.  28  CFR  Part 
31,  §  31.303  (c-e)  substantive 
requirements.  Copies  of  the 
Consolidated  Regulation  may  be 
obtained  by  contacting  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  at  202-307-5924. 

History 

South  Dakota  historically  has  not 
been  able  to  successfully  address  the 
core  protections  of  the  JJDP  Act  because 
of  State  laws  that  sanction  violations,  a 
lack  of  local  policies  that  promote  the 
coordination  of  available  resources,  and 
a  limited  number  of  alternative 
resources  available  to  communities. 
South  Dakota  Codified  Law  26-7 A-26 
permits  apparent,  alleged,  or 
adjudicated  children  in  need  of 
supervision  ^  14  years  of  age  and  older 
to  be  held  in  an  adult  jail  or  lockup.  In 
addition,  South  Dakota  law  defines 
separation  frttm  adult  prisoners  in  an 
adult  jail  or  lockup  in  terms  of  physical 
separation  only.  Finally.  South  Dakota 
Codified  Law  26-8B-6  permits  the 
commitment  uf  an  adjudicated  child  in 
need  of  supervision  to  the  South  Dakota 
Department  of  Corrections  for 
placement  in  a  juvenile  correctional 
fecility. 

Because  of  the  State's  inability  to 
address  the  core  protections  of  \^e  JJDP 
Act.  the  State  of  South  Dakota  did  not 
submit  a  Formula  Grants  Program  plan 
for  the  FY  1999  and  FY  2000  Formula 
Grants  Program  allocations. 

Goal 

In  accordance  with  section  223(d)  of 
the  JJDP  Act.  the  goal  of  this  program  is 


'  The  term  "children  in  need  of  supervision" 
includes  truancy,  runaway,  and  other  offenses  "for 
which  there  is  not  a  penalty  of  a  criminal  nature 
for  an  adult." 


to  assist  South  Dakota  in  developing  a 
range  of  secure  and  nonsecure 
eilternatives  and  revising  associated 
policies  to  ensure  the  core  protections  of 
section  223(a)(12)(A),  (13)  and  (14)  are 
met. 

Objectives 

Local  jurisdictions  may  be  using 
secure  facilities  to  detain  or  confine 
juveniles  in  a  manner  inconsistent  with 
section  223(a)(12)(A),  (13),  and  (14).  To 
address  this,  the  following  objectives 
would  be  met: 

1.  Develop  local  and  statewide 
policies  regarding  the  issues  of  juveniles 
in  secure  confinement  consistent  with 
section  223(a)(13]  and  (14)  and  the 
secure  confinement  of  status  offendw 
juveniles  in  violation  of  section 
223(a)(12)(A)  of  the  JJDP  Act. 

2.  Increase  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
jails,  corrections,  public  and  private 
service  providers,  and  local  pubUc 
interest  groups.  Lack  of  coordination 
and  cooperation  often  contributes  to 
placement  of  juveniles  in  jails  and 
lockups  in  violation  of  section 
223(a)(12)(A).  (13),  and  (14)  of  the  JJDP 
Act. 

3.  Create  a  flexible  network  of  services 
and  programs  that  is  responsive  to  local 
jurisdictions'  needs  and  capabilities. 
This  network  should  focus  on 
jurisdictions  with  the  most  difficult 
barriers  to  meeting  the  core  protections 
of  the  JJDP  Act. 

4.  Create  alternative  services  that  can 
be  sustained  over  time  with  local 
resources  including,  but  not  limited  to: 

a.  Availability  of  appropriate  secure 
juvenile  focilities  for  the  detention  of 
juvenile  criminal-type  offenders. 

b.  Intensive  supervision  in  a  child's 
home  as  a  placement  alternative  and  use 
of  home  detention,  including  electronic 
monitoring,  when  safe  and  appropriate. 

c.  Emergency  foster  care,  shelter  care, 
group  care,  and  independent  living 
arrangements. 

d.  Crisis  intervention  services,  short- 
term  residential  crisis  intervention 
programs,  and  nonsecure  holdovers  that 
can  be  used  for  conflic:t  mediation, 
emergency  holding,  and  provision  of 
emergency  attention  for  youth  with 
physical  or  emotional  problems. 

Program  Strategy 

OJJDP  will  select  one  applicant  from 
nonprofit  agencies  operating  Statewide 
in  the  State  of  South  Dakota  and  award 
a  $1,349,000  cooperative  agreement  for 
a  2-year  project  period. 
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Eligibility  Requirements       | 

OJJDP  invites  applications  from  local 
public  and  private  nonprofit  agencies 
operating  statewide  in  the  State  of  South 
Dakota.  When  submitting  joint 
applications  with  more  than  one 
organization,  the  parties  must  set  forth 
their  relationships  in  the  application.  As 
a  general  rule,  organizations  that 
describe  their  working  relationship  as 
primarily  cooperative  or  collaborative 
when  developing  products  and 
delivering  services  will  be  considered 
coapplicants.  In  the  event  of  a 
coapplicant  submission,  one 
coapplicant  must  be  designated  the 
payee  and,  as  such,  will  receive  and 
disburse  project  funds  and  be 
responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
other  coapplicant.  Under  this 
arrangement,  each  organization  would 
agree  to  be  jointly  and  separately 
responsible  for  all  project  funds  and 
services.  Each  coapplicant  must  sign 
Standard  Form-424.  Application  for 
Federal  Assistance,  and  indicate  its 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
coapplicant. 

Selection  Criteria 

Applicants  will  be  evaluated  and 
rated  by  a  peer  review  panel  according 
to  the  criteria  outlined  below. 

Problem  To  Be  Addressed  (15  points) 

The  applicant  must  demonstrate  a 
clear  understanding  of  the  core 
protections  of  the  JJDP  Act  and  the 
manner  in  which  the  core  protections 
are  currently  being  addressed  or  not 
addressed  in  jurisdictions  throughout 
the  State. 

Goals  and  Objectives  (15  points) 

The  applicant  must  clearly  outline  the 
specific  goals  and  objectives  to  be 
achieved  by  the  project.  Simply 
restating  the  goals  and  objectives  given 
in  this  solicitation  is  not  adequate. 

Project  Design  (30  points) 

The  project  design  must  describe  how 
the  applicant  will  have  an  effect  on  the 
following: 

1.  State  laws  impacting  the  placement 
of  juveniles  in  adult  jails  and  lockups 
and  status  offenders  and  nonoffenders 
in  secure  detention  or  correctional 
facilities  and  the  issues  surrounding  the 
removal  of  such  juveniles  from  the 
facilities. 

2.  State  and  local  jurisdictions' 
compliance  in  relation  to  the 
measurable  core  protections  of  the  JJDP 
Act  where  the  applicant  is  proposing  to 
contract  for  the  development  of 


alternative  placements  to  adult  jails  and 
lockups. 

3.  State  legislative,  judicial,  and 
executive  branch  activities  related  to 
supervision  and  protection  of  status 
offenders  and  nonoffenders  and  jail 
removal. 

4.  The  ability  of  the  State  and  local 
jurisdictions  to  meet  the  core 
protections  of  the  JJDP  Act  by  providing 
community-based  alternative 
placements  to  adult  jails  and  lockups. 

5.  Establishment  and  maintenance  of 
a  working  relationship  between  the 
applicant  and  the  South  Dakota 
Department  of  Corrections  in  order  to 
coordinate  efforts  and  enhance  the 
project's  statewide  efforts  to  meet  the 
JJDP  Act  core  protections. 

Management  and  Organizational 
Capability  (30  points) 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1.  Organizational  Experience. 
Applicants  must  concisely  describe 
their  experience  with  respect  to  the 
eligibility  criteria.  Applicants  must 
demonstrate  how  their  experience  and 
capabilities  will  enable  them  to  achieve 
the  goals  and  objectives  of  this 
initiative. 

2.  Capability  of  Working  With  Other 
Organizations  in  the  State.  Applicants 
must  demonstrate  that  they  have 
discussed  this  program  with  local  and 
State  elected  public  officials  or  their 
staffs;  the  South  Dakota  Department  of 
Corrections;  key  decisionmakers  in  the 
juvenile  justice  system  such  as  juvenile 
court  judges,  associations  of  those 
involved  in  juvenile  justice,  the  boards 
of  public  and  private  youth  service 
providers;  and  other  groups  whose 
cooperation  or  participation  is  essential 
to  the  success  of  the  program.  The 
applicant  must  describe  how  it  will  be 
able  to  obtain  the  aforementioned 
cooperation  or  participation. 

3.  Financial  Capability.  OJP 
procedures  require  each  private 
nonprofit  applicant  to  demonstrate  that 
its  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  that  ensure  that  Federal 
funds  available  under  this 
aimouncement  are  disbursed  and 
accounted  for  properly. 

Budget  (10  points) 

The  proposed  24-month  budget  must 
be  complete,  detailed,  reasonable, 
allowable,  and  cost  effective  in  relation 
to  the  activities  to  be  undertaken. 


Format 

The  narrative  portion  of  this 
application  (excluding  forms, 
assurances,  and  appendixes],  must  not 
exceed  25  pages  and  must  be  submitted 
on  8V2-  by  11 -inch  paper,  double  spaced 
on  one  side  in  a  standard  12-point  font. 
The  double-spacing  requirement  applies 
to  all  parts  of  the  program  narrative, 
including  any  lists,  bulleted  items, 
tables,  or  quotations.  These  standards 
are  necessary  to  maintain  fair  and 
uniform  consideration  of  all  applicants. 
If  the  narrative  does  not  conform  to 
these  standards.  OJJDP  will  deem  the 
application  ineligible  for  consideration. 

Award  Period 

This  project  will  be  funded  as  a 
cooperative  agreement  fqr  a  2-year 
budget  and  project  period. 

Award  Amount 

A  cooperative  agreement  in  the 
amount  of  $1,349,000  is  available  for  the 
2-year  budget  and  project  period. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

For  this  program,  the  CFDA  number, 
which  is  required  on  Standard  Form  424 
is  16.541.  This  form  and  other  required 
forms  and  instructions  are  included  in 
the  2001  OJJDP  Application  Kit 
available  from  the  Juvenile  Justice 
Clearinghouse  at  800-638-8736.  The  Kit 
is  also  available  on  OJJDP's  Web  site  at 
http://www.ncjrs.org/pdffilesl/ojjdp/ 
sl000480.pdf 

Coordination  of  Federal  Efibits 

To  encourage  better  cooi;dination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  (DOJ)  is  requiring 
applicants  to  provide  information  on  the 
following:  (1)  Active  Federal  grant 
award(s)  supporting  this  or  related 
efforts,  including  awards  from  DOJ;  (2) 
any  pending  application(s)  for  Federal 
funds  for  this  or  related  efforts;  and  (3) 
plans  for  coordinating  any  funds 
described  in  items  (1)  or  (2)  with  the 
funding  sought  by  this  application.  For 
each  Federal  award,  applicants  must 
include  the  program  or  project  title,  the 
Federal  grantor  agency,  the  amount  of 
the  award,  and  a  brief  description  of  its 
purpose. 

Tne  term  "related  efforts"  is  defined 
for  these  purposes  as  one  of  the 
following: 

1.  Efforts  for  the  same  purpose  (i.e., 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

2.  Another  phase  or  component  of  the 
same  program  or  project  (e.g.,  to 
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implement  a  planning  effort  funded  by 
other  Federal  funds  or  to  provide  a 
substance  abuse  treatment  or  education 
component  within  a  criminal  justice 
project). 

3.  Services  of  some  kind  (e.g., 
technical  assistance,  research,  or 
evaluation]  to  the  program  or  project 
described  in  the  application. 

Delivery  Instructions 

All  application  packages  must  be 
mailed  or  delivered  to  the  State  and 
Tribal  Assistance  Division,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  810  Seventh  Street,  NW., 
Washington.  DC  20531;  202-307-5924. 
(Note  that  this  address  is  different  from 
the  one  listed  in  the  2001  OJJDP 
Application  Kit.)  Faxed  or  e-mailed 
applications  will  not  be  accepted. 

Note:  In  the  lower  left-hand  comer  of  the 
envelope,  applicants  must  clearly  write 
"Nonparticipating  State  Program,  South 
Dakota. " 

Due  Date 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
received  by  5  p.m.  ET  on  November  21. 
2001. 

Contact 

For  further  information,  contact 
Timothy  S.  Wight,  Compliance 
Monitoring  Coordinator,  State  and 
Tribal  Assistance  Division.  202-307- 
5924.  or  send  an  e-mail  inquiry  to 
WightT@o  jp .  usdo  j  .go  V . 

Dated:  October  16,  2001. 

Terrence  S.  Donahue, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

[PR  Doc.  01-26539  Filed  10-19-01;  8:45  am] 

BHJJNG  CODE  4410-1t-^ 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1336] 

Program  Announcement  for 
Nonparticipating  Slate  Program, 
Wyoming 

AGENCY:  Office  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  issuance  of 
competitive  program  announcement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
pursuant  to  the  provisions  of  section 
223(d)  of  the  Juvenile  Justice  and 


Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq. 
(hereinafter  the  JJDP  Act),  is  issuing  a 
program  announcement  and  solicitation 
for  applications  from  nonprofit  agencies 
operating  statewide  in  the  State  of 
Wyoming.  Because  Wyoming  does  not 
participate  in  the  JJDP  Act,  the  State  is 
not  eligible  to  receive  its  fiscal  year  (FY) 
1998,  FY  1999.  and  FY  2000  Formula 
Grants  program  allocations  under  Part  B 
of  Title  n  of  the  JJDP  Act,  which  total 
$1,851,050  ^  and  which  are  available  to 
be  competitively  awarded  through  the 
Nonparticipating  State  Program.  Eligible 
applicants  are  limited  to  private 
nonprofit  agencies  operating  statewide 
that  propose  innovative  service  delivery 
programs  designed  to  provide 
placement  alternatives  to  existing  secure 
confinement  placements  that  are  not 
consistent  with  the  core  protections  of 
the  JJDP  Act.  Applicants  must  currently 
be  operating  in  the  State,  and  their 
proposed  programs  must  directly  impact 
the  core  protections  of  the  JJDP  Act. 
Such  agencies  are  eligible  to  receive 
assistance  awards  to  be  expended  over 
a  2-year  period.  Of  the  total  amount        ^ 
available,  a  minimum  of  $1 .480.840    . 
must  be  used  by  the  applicant  to 
contract  with  local  public  or  private 
nonprofit  agencies  for  local  community- 
based  placement  alternatives  to  adult 
jails  and  lockups  for  both  delinquent 
and  status  offender  populations,  and  up 
to  $370,210  may  be  retained  by  the 
applicant  to  manage  the  contracts  and 
provide  technical  assistance  to  and 
coordination  among  the  local     - 
contractors  funded  imder  the 
Nonparticipating  State  Program. 

The  recipient  will  be  required  to 
contract  with  Indian  tribes,  at  a 
minimum,  the  same  amoimt  that  the 
State  of  Wyoming  would  have  been 
required  to  pass-through  to  tribes  under 
section  223(a](5](C]  of  the  JJDP  Act 
($23,049).  The  financial  assistance 
provided  under  this  program  requires 
no  matching  contribution  in  accordance 
with  Part  C  of  Title  II  of  the  JJDP  Act. 
DATES:  Applications  must  be  received 
by  November  21,  2001. 
ADDRESSES:  All  application  packages 
should  be  mailed  or  delivered  to  the 
State  and  Tribal  Assistance  Division, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  Seventh 
Street.  NW..  Washington.  DC  20531; 
202-307-5924.  (Please  note  that  this 
address  is  different  from  the  one  listed 


<  State  allocations  of  S650,000  (FY  1998). 
$649,000  (FY  1999).  and  $648,000  (FY  2000)  minus 
$95,950  which  has  been  awarded  directly  to  the 
Wyoming  Department  of  Family  Services  for  the 
support  of  the  activities  of  the  Wyoming  State 
Advisory  Group  Council  on  juvenile  justice. 


in  the  2001  0//DP  Application  Kit.) 
Faxed  or  e-mailed  applications  will  not 
be  accepted.  Interested  applicants  can 
obtain  the  2001  OJJDP  Application  Kit 
from  the  Juvenile  Justice  Clearinghouse 
at  800-638-8736.  The  Kit  is  also 
available  at  OJJDP's  Web  site  at  http:// 
www.  n  cjrs .  org/pdffiles  1  /ojjdp/ 
sl000480.pdf 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  S.  Wight,  Compliance 
Monitoring  Coordinator.  State  and 
Tribal  Assistance  Division,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  810  Seventh  Street,  NW.. 
Washington.  DC  20531.  202-307-5924. 
e-mail:  WightT^ojp.usdoj.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  JJDP  Act.  as  amended  through 
1992.  establishes  four  core  protections. 
The  core  protections  are  the 
deinstitutionalization  of  status 
offenders,  removal  of  juveniles  from 
adult  jails  and  lockups,  separation  of 
juveniles  and  adults  in  institutions,  and 
reduction  uf  disproportionate  minority 
confinement,  where  it  exists.  Meeting 
the  core  protections  is  essential  to 
creating  a  fair  and  consistent  juvenile 
justice  system  that  advances  an 
important  goal  of  the  JJDP  Act:  To 
increase  the  effectiveness  of  juvenile 
delinquency  prevention  and  control. 
The  purpose  of  this  program  is  to  assist 
Wyoming  in  developing  a  range  of 
secure  and  nonsecure  alternatives  and 
revising  associated  policies  to  ensure 
that  the  core  protections  are  met. 

Background 

JJDP  Act  Statutory  Requirement 

Pursuant  to  section  223(d)  of  the  JJDP 
Act.  if  a  State  chooses  not  to  submit  a 
Formula  Grants  Program  plan,  fails  to 
submit  a  plan,  or  submits  a  plan  which 
does  not  meet  the  requirements  of  the 
JJDP  Act,  the  OJJDP  Administratir  shall 
endeavor  to  make  the  Formula  Grants 
Program  fund  allotment,  under  section 
222(a)  of  the  JJDP  Act,  available  to 
private  nonprofit  agencies  within  the 
State.  The  funds  must  be  used  solely  for 
the  purpose  of  achieving  compliance 
with  the  following  JJDP  Act  core 
protections: 

1.  Section  223(a)(12)(A]  requires  that 
juveniles  who  are  charged  with  or  who 
have  committed  offenses  that  would  not 
be  criminal  if  committed  by  an  adult  or 
offenses  (other  than  an  offense  that 
constitutes  a  violation  of  a  valid  court 
order  or  a  violation  of  section  922(x]  of 
Title  18  or  a  similar  State  law),  or  alien 
juveniles  in  custody,  or  such 
nonoffenders  as  dependent  or  neglected 
children,  shall  not  be  placed  in  secure 
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detention  facilities  or  securo 
correctional  facilities. 

2.  Section  223(a)(13)  provides  that 
juveniles  alleged  to  be  or  found  to  be 
delinquent,  and  those  within  the 
purview  of  section  223(a)(12)(A)  above 
shall  not  be  detained  or  confined  in  any 
institution  in  which  they  have  contact 
with  adult  persons  incarcerated  because 
they  have  been  convicted  of  a  crime  or 
are  awaiting  trial  on  criminal  charges  or 
with  the  part-time  or  full-time  security 
staff  (including  management)  or  direct- 
care  staff  of  a  (collocated)  jail  or  lockup 
for  adults. 

3.  Section  223(a}(14)  provides  that  no 
juvenile  shall  be  detained  or  confined  in 
any  jail  or  lockup  for  adults,  except  that 
the  Administrator  shall  promulgate 
regulations  which  make  exceptions  with 
regard  to  the  detention  of  juveniles 
accused  of  nonstatus  offenses  who  are 
awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearances  within  24 
hours  after  being  taken  into  custody 
(excluding  weekisnds  and  holidays) 
provided  that  such  exceptions  are 
limited  to  areas  that  are  in  compliance 
with  section  223(a)(13),  above;  and 

a.  (1)  Are  outside  a  Standard 
Metropolitan  Statistical  Area:  and 

(2)  Have  no  existing  acceptable 
alternative  placement  available;  or 

b.  Are  located  where  conditions  of 
distance  to  be  traveled  or  the  lack  of 
highway,  road,  or  other  ground 
transportation  do  not  allow  for  court 
appearances  within  24  hours,  so  that  a 
brief  (not  to  exceed  48  hours)  delay  is 
excusable;  or 

c.  Are  located  where  conditions  of 
safiety  exist  (such  as  severely  adverse, 
life-threatening  weather  conditions  that 
do  not  allow  for  reasonably  safe  travel), 
in  which  case  the  time  for  an 
appearance  may  be  delayed  until  24 
hours  after  the  time  that  such  conditions 
allow  for  reasonably  safe  travel. 

For  further  information  and 
explanation  of  regulatory  exceptions  to 
the  provisions  of  section  223(a)(12)(A), 
(13).  and  (14).  see  the  OIJDP 
Consolidated  Regulation,  28  CFR  part 
31,  §  31.303  (c-e)  substantive 
requirements.  Copies  of  the 
Consolidated  Regulation  may  be 
obtained  by  contacting  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  at  202-307-5924. 

History 

Wyoming  historically  has  not  been 
able  to  successfully  address  the  core 
protections  of  the  JJDP  Act  due  to  State 
laws  that  sanction  violations,  a  lack  of 
local  policies  that  promote  the 
coordination  of  available  resources,  and 
a  limited  number  of  alternative 


resources  available  to  communities.  Due 
to  the  State's  inability  to  address  the 
core  protections  of  the  JJDP  Act,  the 
State  of  Wyoming  did  not  submit  a 
Formula  Grants  Program  plan  for  the  FY 
1998.  FY  1999  and  FY  2000  Formula 
Grants  program  allocations. 

Goal 

In  accordance  with  section  223(d)  of 
the  JJDP  Act.  the  goal  of  this  program  is 
to  assist  Wyoming  in  developing  a  range 
of  secure  and  nonsecure  alternatives 
and  revising  associated  policies  to 
ensure  the  core  protections  of  section 
223(a)(12)(A),  (13)  and  (14)  are  met. 

Ol^ectiTes 

Local  jurisdictions  may  be  using 
secure  facilities  to  detain  or  confine 
juveniles  in  a  manner  inconsistent  with 
section  223(a)(12)(A),  (13),  and  (14).  To 
address  this,  the  following  objectives 
would  be  met: 

1.  Develop  local  and  statewide 
policies  regarding  the  issues  of  juveniles 
in  seciire  confinement  consistent  with 
section  223(a)(13)  and  (14)  and  the 
"lecure  confinement  of  status  offender 
juveniles  in  violation  of  section 
223(a)(l2)(A)  of  the  JJDP  Act. 

2.  Increase  coordination  and 
cooperation  among  juvenile  justice 
system  agencies  including  schools,  law 
enforcement,  prosecution,  the  judiciary, 
jails,  corrections,  public  and  private 
service  providers,  and  local  public 
interest  groups.  Lack  of  coordination 
and  cooperation  often  contributes  to 
placement  of  juveniles  in  jails  and 
lockups  in  violation  of  section 
223(a)(12)(A),  (13),  and  (14)  of  the  JJDP 
Act. 

3.  Create  a  flexible  network  of  services 
and  programs  that  is  responsive  to  local 
jurisdictions'  needs  and  capabilities. 
This  network  should  focus  on 
jurisdictions  with  the  most  difficult 
barriers  to  meeting  the  core  protections 
of  the  JJDP  Act. 

4.  Create  alternative  services  that  can 
be  sustained  over  time  with  local 
resources  including,  but  not  limited  to: 

a.  Availability  of  appropriate  secure 
juvenile  facilities  for  the  detention  of 
juvenile  criminal-type  offenders. 

b.  Intensive  supervision  in  a  child's 
home  as  a  placement  alternative  and  use 
of  home  detention,  including  electronic 
monitoring,  when  safe  and  appropriate. 

c.  Emergency  foster  care,  shelter  care, 
group  care,  and  independent  living 
arrangements. 

d.  Crisis  intervention  services,  short- 
term  residential  crisis  intervention 
programs,  and  nonsecure  holdovers  that 
can  be  used  for  conflict  mediation, 
emergency  holding,  and  provision  of 


emergency  attention  for  youth  with 
physical  or  emotional  problems. 

Program  Strategy 

OJJDP  will  select  one  applicant  from 
nonprofit  agencies  operating  Statewide 
in  the  State  of  Wyoming  and  award  a 
$1,851,050  cooperative  agreement  for  a 
2-year  project  period. 

Eligibility  Requirements 

OJJDP  invites  applications  from  local 
public  and  private  nonprofit  agencies 
operating  statewide  in  the  State  of 
Wyoming.  When  submitting  joint 
applications  with  more  than  one 
organization,  the  parties  must  set  forth 
their  relationships  in  the  application.  As 
a  general  rule,  organizations  that 
describe  their  working  relationship  as 
primarily  cooperative  or  collaborative 
when  developing  products  and 
delivering  services  will  be  considered 
coapplicants.  In  the  event  of  a 
coapplicant  submission,  one 
coapplicant  must  be  designated  the 
payee  and,  as  such,  will  receive  and 
disburse  project  funds  and  be 
responsible  for  the  supervision  and 
coordination  of  the  activities  of  the 
other  coapplicant.  Under  this 
arrangement,  each  organization  would 
agree  to  be  jointly  and  separately 
responsible  for  all  project  funds  and 
services.  Each  coapplicant  must  sign 
Standard  Form  424,  Application  for 
Federal  Assistance,  and  indicate  its 
acceptance  of  the  conditions  of  joint  and 
separate  responsibility  with  the  other 
coapplicant. 

Selection  Criteria 

Applicants  will  be  evaluated  and 
rated  by  a  peer  review  panel  according 
to  the  criteria  outlined  below. 

Problem  To  Be  Addressed  (15  points) 

The  applicant  must  demonstrate  a 
clear  understanding  of  the  core 
protections  of  the  JJDP  Act  and  the 
maimer  in  which  the  core  protections 
are  currently  being  addressed  or  not 
addressed  in  jurisdictions  throughout 
the  State. 

Goals  and  Objectives  (15  points) 

The  applicant  must  clearly  outline  the 
specific  goals  and  objectives  to  be 
achieved  by  the  project.  Simply 
restating  the  goals  and  objectives  given 
in  this  solicitation  is  not  adequate. 

Project  Design  (30  points) 

The  project  design  must  describe  how 
the  applicant  will  have  an  effect  on  the 
following: 

1.  State  laws  impacting  the  placement 
of  juveniles  in  adult  jails  and  lockups 
and  status  offenders  and  nonoffenders 
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in  secure  detention  or  correctional 
facilities  and  the  issues  surrounding  the 
removal  of  such  juveniles  from  the 
facilities. 

2.  State  and  local  jurisdictions' 
compliance  in  relation  to  the 
measurable  core  protections  of  the  JJDP 
Act  where  the  applicant  is  proposing  to 
contract  for  the  development  of 
alternative  placements  to  adult  jails  and 
lockups. 

3.  State  legislative,  judicial,  and 
executive  branch  activities  related  to 
supervision  and  protection  of  status' 
offenders  and  nonoffenders  and  jail 
removal. 

4.  The  ability  of  the  State  and  local 
jurisdictions  to  meet  the  core 
protections  of  the  JJDP  Act  by  providing 
community-based  alternative 
placements  to  adult  jails  and  lockups. 

5.  Establishment  and  maintenance  of 
a  working  relationship  between  the 
applicant  and  the  Wyoming  State 
Advisory  Group  and  the  Wyoming 
Department  of  Family  Services,  Division 
of  Juvenile  Services  in  order  to 
coordinate  efforts  and  enhance  the 
project's  statewide  efforts  to  meet  the 
JJDP  Act  core  protections. 

Management  and  Organizational 
Capability  (30  points) 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  an 
award  on  the  basis  of  eligibility  criteria 
established  in  this  solicitation. 

1.  Organizational  Experience. 
Applicants  must  concisely  describe 

their  experience  with  respect  to  the 
eligibility  criteria.  Applicants  must 
demonstrate  how  their  experience  and 
capabilities  will  enable  them  to  achieve 
the  goals  and  objectives  of  this 
initiative. 

2.  Capability  of  Working  With  Other 
Organizations  in  the  State. 

Applicants  must  demonstrate  that 
they  have  discussed  this  program  with 
local  and  State  elected  public  officials 
or  their  staffs;  the  Wyoming  State 
Advisory  Group;  the  Wyoming 
Department  of  Family  Services.  Division 
of  Juvenile  Services;  key  decisionmakers 
in  the  juvenile  justice  system  such  as 
juvenile  court  judges,  associations  of 
those  involved  in  juvenile  justice,  the 
boards  of  public  and  private  youth 
service  providers;  and  other  groups 
whose  cooperation  or  participation  is 
essential  to  the  success  of  the  program. 
The  applicant  must  describe  how  it  will 
be  able  to  obtain  the  aforementioned 
cooperation  or  participation. 

3.  Financial  Capability. 

0)P  procedures  require  each  private 
nonprofit  applicant  to  demonstrate  that 
its  organization  has  or  can  establish 
fiscal  controls  and  accounting 


procedures  that  ensure  that  Federal 
funds  available  under  this 
announcement  are  disbursed  and 
accounted  for  properly. 

Budget  (10  points) 

The  proposed  24-month  budget  must 
be  complete,  detailed,  reasonable, 
allowable,  and  cost  effective  in  relation 
to  the  activities  to  be  undertaken. 

Format 

The  narrative  portion  of  this 
application  (excluding  forms, 
assurances,  and  appendixes),  must  not 
exceed  25  pages  and  must  be  submitted 
on  8V2-  by  11 -inch  paper,  double  spaced 
on  one  side  in  a  standard  12-point  font. 
The  double-spacing  requirement  applies 
to  all  parts  of  the  program  narrative, 
including  any  lists,  bulHted  items, 
tables,  or  quotations.  These  standards 
are  necessary  to  maintain  fair  and 
uniform  consideration  of  all  applicants. 
If  the  narrative  does  not  conform  to 
these  standards,  OJJDP  will  deem  the 
application  ineligible  for  consideration. 

Award  Period 

This  project  will  be  funded  as  a 
cooperative  agreement  for  a  2-year 
budget  and  project  period. 

Award  Amount 

A  cooperative  agreement  in  the 
amount  of  $1,851,050  is  available  for  the 
2-year  budget  and  project  period. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

For  this  program,  the  CFDA  number, 
which  is  required  on  Standard  Form  424 
is  16.541.  This  form  and  other  required 
forms  and  instructions  are  included  in 
the  2001  OfJDP  Application  Kit 
available  frtim  the  Juvenile  Justice 
Clearinghouse  at  800-638-8736.  The  Kit 
is  also  available  on  OJJDP's  Web  site  at 
http://www.ncjrs.org/pdffilesl/ojjdp/ 
sl000480.pdf. 

Coordination  of  Federal  Eflfbrts 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  (DOJ)  is' requiring 
applicants  to  provide  information  on  the 
following:  (1)  Active  Federal  grant 
award(s)  supporting  this  ur  related 
efforts,  including  awards  from  DOJ;  (2) 
any  pending  application(s)  for  Federal 
funds  for  this  or  related  efforts;  and  (3) 
plans  for  coordinating  any  funds 
described  in  items  (1)  or  (2)  with  the 
funding  sought  by  this  application.  For 
each  Federal  award,  applicants  must 
include  the  program  or  project  title,  the 
Federal  grantor  agency,  the  amount  of 


the  award,  and  a  brief  de.scription  of  its 
purpose. 

The  term  "related  efforts"  is  defined 
for  these  purposes  as  one  of  the 
following: 

1.  Efforts  for  the  same  purpose  (i.e.. 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

2.  Another  phase  or  component  of  the 
same  program  or  project  (e.g..  to 
implement  a  planning  effort  funded  by 
other  Federal  funds  or  to  provide  a 
substance  abuse  treatment  or  education 
component  within  a  criminal  justice 
project). 

3.  Services  of  some  kind  (e.g.. 
technical  assistance,  research,  or  ^ 
evaluation)  to  the  program  or  project 
described  in  the  application. 

Delivery  Instructions 

All  application  packages  must  be 
mailed  or  delivered  to  the  State  and 
Tribal  Assistance  Division.  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  810  Seventh  Street.  NW.. 
Washington,  DC  20531;  202-307-5924. 
(Note  that  this  address  is  different  from 
the  one  listed  in  the  2001  OffDP 
Application  Kit.)  Faxed  or  e-mailed 
applications  will  not  be  accepted.  Note^ 
In  the  lower  left-hand  comer  of  the 
envelope,  applicants  must  clearly  write 
"Nonparticipating  State  Propum, 
Wyoming." 

Due  Date 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
received  by  5  p.m.  ET  on  November  21. 
2001. 

Contact 

For  further  information,  contact 
Timothy  S.  Wight.  Compliance 
Monitoring  Coordinator.  State  and 
Tribal  Assistance  Division.  202-307- 
5924.  or  send  an  e-mail  inquiry  to 
WightT®ojp.usdoi.go\: 

Dal(!d:  October  16.  liMil. 
Terrence  S.  Donahue. 

Acting  Administrator.  (Jfticf  ol  luvrnilt- 
Justice  and  Delinquency  Prevention. 
(FR  r)o<:.  01-2654(1  Kil.'d  ll>-19-01:  8:4.S  Hinj 
BHJJNQ  COOC  4410-ia-P 
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DEPARTMENT  OF  LABOR 

OccufMtkMial  Safety  and  Haalth 
Administration 

National  Advisory  Committae  on 
Occupational  Safety  and  Haaitti;  Notice 
of  Masting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  November  28,  2001,  in  Room  283  of 
the  Hall  of  States  located  at  444  N. 
Capitol  Street,  NW.,  Washington,  DC. 
TIm  meeting  is  open  to  the  public  and 
will  begin  at  9  a.m.  and  last  until 
approximately  4  p.m. 

The  meeting  will  begin  with  an 
overview  of  activities  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Other 
agenda  items  include:  a  presentation  on 
OSHA  and  NIOSH's  response  to  the 
terrorists  attacks;  ergonomics  issues; 
recordkeeping  and  outreach. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
J.  Catherine  Sutter  at  the  address 
provided  below.  Any  such  submissions 
received  prior  to  the  meeting  will  be 
provided  to  the  members  of  the 
committee  and  will  be  included  in  the 
record  of  the  meeting.  Because  of  the 
need  to  cover  a  wide  variety  of  subjects 
in  a  short  period  of  time,  there  is 
usually  insufficient  time  on  the  agenda 
for  members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  special 
accommodations  should  contact  Veneta 
Chatmon  (phone:  202-693-1912;  FAX: 
202-693-1634)  one  week  before  the 
meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 


contact: ).  Catherine  Sutter, 
Occupational  Safety  and  Health 
Administration  (OSHA);  Room  N-3641, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210  (phone:  202- 
693-1933;  FAX:  202-693-1641;  e-mail 
Catherine.Suttei^osha.gov);  or  check 
the  National  Advisory  Committee  on 
Occupational  Safety  and  Health 
information  pages  located  at 
www.osha.gov. 

Signed  at  Washington,  DC,  this  16th  day  of 
October,  2001. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
|FR  Doc.  01-26511  Filed  10-19-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProliiWtad  Transaction  Exemption  2001- 
38;  Exemption  Application  No.  D-10953,  et 
■i] 

Grant  of  Individual  Exempliona;  The 
Savings  Plan  for  Employeas  of  Ftorida 
Prograaa  Corporation  (the  Plan)  at  aL 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnON:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/ or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Savings  Plan  for  Employees  of 
Florida  Progress  Corporation  (the 
Plan)Located  in  St  Peterri>urg,  FL 

[Prohibited  Transaction  Exemption  2001-38; 
Exemption  Application  No.  D--10953] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  section  407(a)  of 
the  Act  and  the  sanctions  resxilting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
throu^  (E)  of  the  Code,  shall  not  apply, 
effective  November  30,  2000,  to  (1)  the 
receipt,  by  the  Plan,  of  contingent  value 
obligations  (the  CVOs),  as  a  result  of  the 
Plan's  ownership  of  certain  common 
stock  (the  Florida  Progress  Stock)  in 
Florida  Progress  Corporation  (Florida 
Progress),  the  Plan  sponsor; 

(2)  the  continued  nolding  of  the  CVOs 
by  the  Plan;  and  the  (3)  potential  resale 
of  the  CVOs  by  the  Plan  to  Progress 
Energy,  Inc.  (Progress  Energy),  a  party  in 
interest  with  respect  to  the  Plan. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  Plan  received  one  CVO  for 
each  share  of  Florida  Progress  Stock  on 
the  effective  date  of  the  share  exchange 
between  Florida  Progress  and  CP&L 
Energy,  Inc.  (CPfikL  Energy),  the 
predecessor  entity  to  Progress  Energy. 

(b)  All  Florida  Progress  shareholders, 
including  Plan  participants,  received 
the  CVOs  in  the  same  manner,  so  that 
the  Plan  participants  and  beneficiaries 
were  not  in  a  less  advantageous  position 
than  other  Florida  Progress 
shareholders. 

(c)  The  Plan's  receipt  of  the  CVOs, 
including  other  share  exchange 
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consideration  consisting  of  cash  and/or 
shares  of  CP&L  Energy  stock,  resulted 
from  shareholder  approval  and  did  not 
relate  to  any  unilateral  exercise  of 
discretion  by  a  Plan  fiduciary. 

(d)  Salomon  Smith  Barney,  Inc. 
(Salomon  Smith  Barney)  advised 
Florida  Progress  that  the  consideration 
to  be  received  by  Florida  Progress 
shareholders  in  exchange  for  their 
shares  of  Florida  Progress  Stock  was 
"fair,"  from  a  financial  point  of  view. 

(e)  The  Plsm  did  not  pa  •  any  fees  or 
commissions  in  coimection  with  the 
acquisition  of  the  CVOs,  nor  will  it  pay 
any  fees  or  commissions  in  connection 
with  the  holding  or  potential  sale  of  the 
CVOs  to  Progress  Energy. 

(f)  An  independent  fiduciary.  United 
States  Trust  Company,  N.A., 

(1)  Has  overseen,  and  continues  to 
oversee,  the  Plan's  holding  or 
disposition  of  any  CVOs  for  which  the 
Plan  does  not  receive  any  investment 
direction  and  determines  whether  it  is 
appropriate  for  the  Plan  to  sell  the 
CVOs;  and 

(2)  Retains  the  services  of  an 
independent  appraiser  to  calculate  the 
price  at  which  the  CVOs  are  sold  to 
Progress  Energy  in  order  to  ensure  that 
adequate  consideration  is  received. 

(gj  Plan  participants  have  the  same 
rights  and  flexibility  as  unrelated  parties 
and  they  may  sell  their  CVOs  at  any 
time. 

Effective  ZTate.-This  exemption  is 
effective  as  of  November  30,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Depjurtment's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
30,  2001  at  66  FR  39363. 

Written  Comments 

During  the  comment  period,  the 
Department  received  one  Mrritten 
comment  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  The  comment  was  submitted  by 
the  Plan's  legal  counsel  and  is  intended 
to  clarify  the  Summary  of  Pacts  and 
Representations  (the  Summary)  of  the 
proposal  in  two  areas.  First,  in 
Representation  3  of  the  Summary,  the 
third  sentence  of  the  initial  paragraph 
states,  at  39363,  that  at  the  time  of  die 
share  exchange  transaction.  Progress 
Energy,  then  known  as  CP&L  Energy, 
Inc.,  operated  through  three 
subsidiaries,  CP&L,  North  Carolina 
Power  &  Gas,  Inc.  and  Interpath 
Communications,  Inc.  The  applicant 
suggests  that  this  sentence  be  revised  to 
read  as  follows  to  correct  certain  minor 
inaccuracies: 

At  the  time  of  the  share  exchange 
transaction  described  in  this  notice  of 


proposed  exemption.  Progress  Energy,  then 
known  as  CP&L  Energy.  Inc.,  operated 
primarily  through  three  major  subsidiaries, 
CP&L.  North  Carolina  Power  &  Gas.  Inc.  and 
Interpath  Communications.  Inc.  (ICI). 

Second,  in  Representation  12  of  the 
proposed  exemption,  the  last  sentence 
of  the  paragraph  states,  at  39366,  that 
Salomon  Smith  Barney  advised  Florida 
Progress,  in  an  opinion  letter  dated  July 
5,  2000  to  the  company's  Board  of 
Directors,  that  due  to  the  low  trading 
volimie  in  the  "when,  as  and  if  issued" 
market,  a  mass  sale  of  the  CVOs  by  the 
Plan  would  likely  depress  the  value  of 
the  CVOs,  thereby  adversely  affecting 
the  interests  of  the  Plan  participants. 
The  applicant  requests  that  the  phrase 
"in  an  opinion  letter  dated  July  5.  2000 
to  the  company's  Board  of  Directors"  be 
deleted  since  the  letter  related  solely  to 
the  fairness  of  the  corporate  transaction 
to  the  Florida  Progress  shareholders 
from  a  financial  point  of  view,  whereas 
the  referenced  advice  was  given 
separately.  Therefore,  the  applicant 
recommends  that  the  sentence  be 
revised  to  read  as  follows: 

However,  Salomon  Smith  Barney  advised 
Florida  Progress  that  due  to  the  low  trading 
volume  in  the  "when,  as  and  if  issued" 
market,  a  mass  sale  of  the  CVOs  by  the  plan 
would  likely  affect  the  value  of  the  CVOs. 
thereby  adversely  affecting  the  interests  of 
the  Plan  participants. 

In  response  to  the  applicant's 
comment  letter,  the  Department  has 
noted  the  foregoing  changes  to  the 
Summary.  For  further  information 
regarding  the  applicant's  comment  and 
other  matters  discussed  herein, 
interested  persons  are  encouraged  to 
obtain  copies  of  the  exemption 
application  file  (Exemption  Application 
No.'  E>-10953)  the  Department  is 
maintaining  in  this  case.  The  complete 
application  file,  as  well  as  all 
supplemental  submissions  received  by 
the  Department,  are  made  available  for 
public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  applicant's  comment,  the 
Department  has  decided  to  grant  the 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


Independent  Fiduciary  Serrices,  Inc. 
(IFS)  Located  in  Washington.  DC 

[Prohibited  Transaction  Exemption  (PTE) 
2001-39;  Exemption  Application  Nos.  D- 
10960  and  0-10971] 

Exemption 

I.  General  Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (D).'  shall 
not  apply,  effective  from  November  3, 
2000,  to  a  transaction  between  a  party 
in  interest  with  respect  to  the  Plumbers 
and  Pipe  Fitters  National  Pension  Fund 
(the  Fund)  and  an  account  (the 
Diplomat  Account)  that  holds  certain 
assets  of  the  Fund  managed  by  IFS 
while  serving  as  independent  named 
fiduciary  (the  Named  Fiduciary)  in 
connection  with  PTE  99—46  ^i  provided 
that  the  following  conditions  are 
satisfied: 

(a)  IFS,  as  Named  Fiduciary  of  the 
Diplomat  Account,  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  as  amended,  (the 
Advisers  Act)  that  has,  as  of  the  last  day 
of  its  most  recent  fiscal  year, 
shareholders'  equity  or  partners'  equity, 
as  defined  in  Section  III  (h).  below,  in 
excess  of  $750,000; 

(b)  At  the  time  of  the  transaction,  as 
defined  in  Section  III  (i),  below,  the 
party  in  interest  or  its  affiliate,  as 
defined  in  Section  III  (a),  below,  does 
not  have,  and  during  the  immediately 
preceding  one  (1)  year  has  not 
exercised,  the  authority  to— 

(1)  Appoint  or  terminate  the  Named 
Fiduciary  as  a  manager  of  the  Diplomat 
Account,  or 

(2)  Negotiate  the  terms  of  the 
management  agreement  with  the  Named 
Fiduciary  (including  renewals  or 
modifications  thereof)  on  behalf  of  the 
Fund; 

(c)  The  transaction  is  not  described 
in — 

(1)  Prohibited  Transaction  Class 
Exemption  81-6  (PTCE  81-6)'  (relating 
to  securities  lending  arrangements); 

(2)  Prohibited  Transaction  Class 
Exemption  83-1  (PTCE  83-1 )«  (relating 
to  acquisitions  by  plans  of  interests  in 
mortgage  pools),  or 

(3)  Prohibited  Transaction  Class 
Exemption  82-87  (PTCE  82-87)* 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act.  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 

'64  FR  61944.  November  IS.  1999. 

'46  FR  7527.  January  23.  1981. 

^48  FR  895.  |anuar>'  7  1983. 

>47  FR  21331.  May  18.  1982. 
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(relating  to  certain  mortgage  financing 
arrangements); 

(d)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  Diplomat 
Account  imder  the  authority  and 
general  direction  of  the  Named 
Fiduciary,  and  either  the  Named 
Fiduciary,  or  (so  long  as  the  Named 
Fiduciary  retains  full  fiduciary 
responsibility  with  respect  to  the 
transaction]  a  property  manager  acting 
in  accordance  with  written  guidelines 
established  and  administered  by  the 
Named  Fiduciary,  makes  the  decision 
on  behalf  of  the  Diplomat  Account  to 
enter  into  the  transaction,  provided  that 
the  transaction  is  not  part  of  an 
agreement,  arrangement,  or 
imderstanding  designed  to  benefit  a 
party  in  interest; 

(e)  The  party  in  interest  dealing  with 
the  Diplomat  Account  is  neither  the 
Named  Fiduciary  nor  a  person  related  to 
the  Named  Fiduciary,  as  defined  in 
Section  ni(f),  below; 

(f)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of  the 
Named  Fiduciary,  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Diplomat  Account  as  the  terms 
generally  available  in  arm's  length 
transactions  between  vmrelated  parties; 

(gj  Neither  the  Named  Fiduciary  nor 
any  affiliate  thereof,  as.  defined  in 
Section  ni(b),  below,  nor  any  owner, 
direct  or  indirect,  of  a  5  percent  (5%)  or 
more  interest  in  the  Named  Fiduciary  is 
a  person  who,  within  the  ten  (10)  years 
immediately  preceding  the  transaction, 
has  been  eidier  convicted  or  released 
from  imprisonment,  whichever  is  later, 
as  a  result  of: 

(1)  Any  fialony  involving  abuse  or 
misuse  of  such  person's  employee 
benefit  plan  position  or  employment,  or 
position  or  employment  with  a  labor 
organization; 

(2)  Any  felony  arising  out  of  the 
conduct  of  the  business  of  a  broker, 
dealer,  investment  adviser,  bank, 
insurance  company,  or  fiduciary; 

(3)  Income  tax  evasion; 

(4)  Any  felony  involving  the  larceny, 
theft,  robbery,  extortion,  forgery, 
counterfeiting,  fraudulent  concealment, 
embezzlement,  fraudulent  conversion, 
or  misappropriation  of  funds  or 
securities;  conspiracy  or  attempt  to 
commit  any  such  crimes  or  a  crime  in 
which  any  of  the  foregoing  crimes  is  an 
element:  or 

(5)  Any  other  crimes  described  in 
section  411  of  the  Act. 

For  purposes  of  this  Section  1(g),  a 
person  shall  be  deemed  to  have  been 
"convicted"  frx>m  the  date  of  the 
Judgment  of  the  trial  coxirt,  regardless  of 


whether  the  judgment  remains  under 
appeal. 

n.  Specific  Exemption  Involving  Places 
of  Public  Accommodation 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  from 
November  3,  2000,  to  the  furnishing  of 
services,  fecilities,  and  any  goods 
incidental  thereto  by  a  place  of  public 
accommodation  owned  by  the  Diplomat 
Account  managed  by  IPS,  acting  as  the 
Named  Fiduciary,  to  a  party  in  interest 
with  respect  to  the  Fund,  if  the  services, 
facilities,  and  incidental  goods  are 
furnished  on  a  comparable  basis  to  the 
general  public. 

m.  Definitions 

(a)  For  purposes  of  Section  1(b),  above, 
of  this  exemption,  an  "affiliate"  of  a 
person  means  — 

(1)  any  person  directly  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  any  corporation,  partnership,  trust, 
or  unincorporated  enterprise  of  which 
such  person  is  an  officer,  director,  5 
percent  (5%)  or  more  partner,  or 
employee  (but  only  if  the  employer  of 
such  employee  is  tiieplan  sponsor),  and 

(3)  any  director  of  the  person  or  any 
employee  of  the  person  who  is  a  highly 
compensated  employee,  as  described  in 
section  4975(e)(2)(H)  of  the  Code,  or 
who  has  direct  or  indirect  authority, 
responsibility,  or  control  r^arding  the 
custody,  management,  or  disposition  of 
plan  assets.  A  named  fiduciary  (within 
the  meaning  of  section  402(a)(2)  of  the 
Act)  of  a  plan,  and  an  employer  any  of 
whose  employees  are  covered  by  the 
plan  will  also  be  considered  a£^ates 
with  respect  to  each  other  for  purposes 
of  Section  1(b)  if  such  employer  or  an 
affiliate  of  such  employer  has  the 
authority,  alone  or  shared  with  others, 
to  appoint  or  terminate  the  named 
fiduciary  or  otherwise  negotiate  the 
terms  of  the  named  fiduciary's 
employment  agreement. 

(b)  For  purposes  of  Section  I(g].  above, 
of  this  exemption,  an  "affiliate"  of  a 
person  means  — 

(1)  any  person  directiy  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  any  director  of,  relative  of,  or 
partner  in,  any  such  person, 

(3)  any  corporation,  partnership,  trust, 
or  unincorporated  enterprise  of  which 
such  person  is  an  officer,  director,  or  a 


5  percent  (5%)  or  more  partner  or 
owner,  and 

(4)  any  employee  or  officer  of  the 
person  who  — 

(A)  Is  a  highly  compensated  employee 
(as  described  in  section  4975(e)(2)(H)  of 
the  Code)  or  officer  (earning  10  percent 
(10%)  or  more  of  the  yearly  wages  of 
such  person)  or 

(B)  Has  direct  or  indirect  authority, 
responsibility  or  control  regarding  the 
custody,  management,  or  disposition  of 
Fund  assets. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "goods"  includes  all 
things  which  are  movable  or  which  are 
fixtures  used  by  the  Diplomat  Account 
but  does  not  include  securities, 
commodities,  commodities  futures, 
money,  documents,  instruments, 
accounts,  chattel  paper,  contract  rights, 
and  any  other  prof>erty,  tangible  or 
intangible,  which,  imder  the  relevant 
facts  and  circumstances,  is  held 
primarily  for  investment. 

(e)  The  term  "party  in  interest"  means 
a  person  described  in  section  3(14)  of 
the  Act  and  includes  a  "disqualified 
person,"  as  defined  in  section  4975(e)(2) 
of  the  Code. 

(f)  The  Named  Fidubiary  is  "related" 
to  a  party  in  interest  for  purposes  of 
Section  1(e),  above,  of  this  exemption,  if 
the  party  in  interest  (or  a  person 
controlling,  or  controlled  by,  the  party 
in  interest)  owns  a  5  percent  (5%)  or 
more  interest  in  the  Named  Fiduciary, 
or  if  the  Named  Fiduciary  (or  a  person 
controlling,  or  controlled  by,  the  Named 
Fiduciary)  owns  a  5  percent  (5%)  or 
more  interest  in  the  party  in  interest. 
For  purposes  of  this  defiinition:  . 

(1)  The  term  "interest"  means  with 
respect  to  ownership  of  an  entity  — 

(A)  The  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  the  entity  is  a 
corporation, 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership;  or 

(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 

(2)  A  person  is  considered  to  omtd  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority  — 

(A)  To  exercise  any  voting  rights,  or 
to  diinct  some  other  person  to  exercise 
the  voting  rights  relating  to  such 
interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 
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(g)  The  term  "relative"  means  a 
relative  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother, 
sister,  or  a  spouse  of  a  brother  or  sister. 

(h)  For  purposes  of  Section  1(a)  of  this 
exemption,  the  term  "shareholders' 
equity"  or  "partners'  equity"  means  the 
equity  shown  in  the  most  recent  balance 
sheet  prepared  within  the  two  (2)  years 
immediately  preceding  a  transaction 
undertaken  pursuant  to  this  exemption, 
in  accordance  with  generally  accepted 
accounting  principles. 

(i)  The  "time"  as  of  which  any 
transaction  occurs  is  the  date  upon 
which  the  transaction  is  entered  into.  In 
addition,  in  the  case  of  a  transaction 
that  is  continuing,  the  transaction  shall 
be  deemed  to  occur  until  it  is 
terminated.  If  any  transaction  is  entered 
into  on  or  after  the  effective  date  of  this 
exemption,  or  if  a  renewal  that  requires 
the  consent  of  the  Named  Fiduciary 
occurs  on  or  after  the  effective  date  of 
this  exemption,  and  the  requirements  of 
this  exemption  are  satisfied  at  the  time 
the  transaction  is  entered  into  or 
renewed,  then  the  requirements  will  be 
deemed  to  continue  to  be  satisfied 
thereafter  with  respect  to  the 
transaction.  Nothing  in  this  subsection 
shall  be  construed  as  exempting  a 
transaction  which  becomes  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  this  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become  ■ 
prohibited  but  for  this  exemption. 

Effective  Date:  This  exemption  is 
effective  November  3,  2000,  the  date 
when  IFS  was  appointed  to  serve  as  the 
independent  Named  Fiduciary  for  the 
.  Fund  with  respect  to  the  Diplomat 
Account. 

Background 

The  Diplomat  Resort  and  Country 
Club  (the  Property)  is  located  in 
Hollywood  and  Hallandale,  Florida. 
Constructed  in  the  late  1950's,  the 
Property  functioned  as  a  premier  hotel 
and  resort  in  the  decades  frt>m  the 
1950's  to  the  1980's.  During  this  period, 
the  Property  was  in  the  possession  of 
the  frunily  of  Samuel  Friedland.  After 
the  death  of  Mr.  Friedland  in  1985,  his 
son-in-law,  Irving  Cowan,  bought  out 
the  interests  in  the  Property  held  by 
other  family  members.  In  1987,  a 
consortium  of  trade  tmion  pension 
funds,  led  by  the  Union  Labor  Life 
Insurance  Company  (ULLICO)  loaned 
Mr.  Cowan  $44  miUion  to  continue 
operation  of  the  Property.  In  1991, 
ULLICO  foreclosed  on  the  loan  to  Mr. 
Cowan  and,  as  a  result,  acquired  title  to 


the  Property  through  a  subsidiary.  In 
1991,  the  hotel  on  the  Property  was 
closed  for  renovations  and  did  not 
reopen.  In  1997,  ULLICO  placed  the 
entire  Property  on  the  market  for  sale.^ 

When  ULLICO  offered  the  Property 
for  sale,  it  is  represented  that  the 
Trustees  of  the  Fund  were  interested  in 
acquiring  it  as  an  investment  for  the 
Fund.  However,  a  non-negotiable 
condition  of  the  sale  offer  excluded 
assets  of  any  employee  benefit  fund 
subject  to  the  Act  from  being  used  to 
purchase  the  Property,  and  prevented 
the  Fund  from  buying  the  Property.  As 
a  result  of  the  offer  to  sell  the  Property, 
it  is  represented  that  ULLICO's 
subsidiary  received  seven  or  eight  bids 
bom  prospective  purchasers,  including 
the  United  Association  of  Journeymen 
and  Apprentices  of  the  Plumbing  and 
Pipe  Fitting  Industry  of  the  United 
States  and  Canada,  AFL-CIO  (the 
Union). 

As  the  successful  bidder  on  the 
Property,  the  Union  acquired  tide  to  the 
Property  on  October  1, 1997.  In  this 
regard,  a  wholly-owned  subsidiary  of 
the  Union,  the  Diplomat  Properties 
Limited  Partnership  (the  Partnership), 
purchased  the  Property  from  ULLICO's 
wholly-owned  subsidiary  for  a  purchase 
price  of  $40  million,  plus  closing  costs 
and  related  expenses.  The  Partnership 
financed  the  purchase  of  the  Property  by 
obtaining  a  loan  bom  National  City 
Bank  of  Cleveland,  Ohio  (NCB)  which 
was  guaranteed  by  the  Union  and 
collateralized  by  Union  assets  consisting 
of  cash,  cash  equivalents,  and  securities 
held  by  NCB  in  a  custodial  account. 

On  October  3, 1997,  the  Department 
received  an  exemption  application  (D- 
10514)  from  the  Fund.  The  transaction 
for  which  relief  was  requested  was 
initially  described  in  the  application,  as 
the  purchase  by  the  Fund  from  the 
Union  of  titie  to  the  Property  for  $40 
million,  plus  the  closing  costs  and 
related  expenses  incurred  by  the  Union 
in  purchasing  the  Property  from 
ULLICO's  subsidiary.  Upon  submission 
of  application  E>-10514,  the  Fund  had 
not  yet  consummated  the  transaction, 
but  planned  to  close  the  deal  within  a 
few  days  of  filing  the  application  with 
the  Department.  Accordingly,  the  Fund 
requested  retroactive  relief. 

The  closing  occurred  on  October  9, 
1997.  Specifically,  the  transactions 
involved  in  the  closing  included:  (a) 
The  transfer  by  the  Union  to  the  Fund 
of  the  Union's  limited  partnership 
interests  in  the  Partnership,  the  sole 


*Iii  this  regard,  for  information  on  the  history  of 
the  Property,  please  refer  to  an  article  by  |eff 
Shields,  published  in  the  Hollywood,  Florida  Sun- 
Sentinel  on  May  13,  2001,  which  was  sent  to  the 
Department  attached  to  a  letter  from  a  commentator. 


asset  of  which  was  the  Property,  and  (b) 
the  transfer  to  the  Fund  of  100  percent 
(100%)  of  the  stock  in  Diplomat 
Properties,  Inc.,  the  corporate  general 
partner  of  the  Partnership  (the  General 
Partner),  which  was  owned  by  the 
Union.  In  consideration  of  these 
transfers,  the  Fund  made  a  capital 
contribution  to  the  Partnership  in  the 
amount  of  $40  million,  plus  reasonable 
costs  incurred  by  the  Union  in 
purchasing  the  Property,  on  behalf  of 
the  Partnership,  from  ULLICO's 
subsidiary.  On  October  10.  1997,  the 
Fund's  capital  contribution  to  the 
Partnership  was  used  to  pay  off  the  loan 
from  NCB  that  the  Union,  on  behalf  of 
the  Partnership,  had  incurred  in 
acquiring  the  Property.  Once  the  loan 
was  paid  off,  Union  assets  were  no 
longer  pledged  as  collateral  for  the  loan, 
and  the  Union  was  released  bom  its 
guaranty. 

Ehiring  the  eight  (8)  months  bom 
October  3, 1997,  when  application  D- 
10514  was  filed  until  May  29.  1998, 
when  the  proposed  exemption  was 
published,  the  Department,  in 
considering  the  application,  received  a 
number  of  submissions  from  the  Fund, 
in  response  to  questions  from  the 
Department  about  the  details  of  the 
transactions  and  the  appropriateness  of 
the  acquisition  of  the  Property  by  the 
Fund.  Representations  were  made  that 
the  $40  million  purchase  price  paid  by 
the  Fund  would  constitute  less  than  2% 
of  the  assets  of  the  Fund  (approximately 
$3.1  billion  in  1997).  Application  I>- 
10514  included  several  reports  prepared 
by  Chadwick,  Saylor  &  Co.,  Inc.  (CSC), 
an  investment  advisor  registered  under, 
the  Investment  Advisors  Act  of  1940.  In 
this  regard,  CSC  represented  that  it  was 
independent  and  qualified  to  serve  as 
the  independent  fiduciary  acting  on 
behalf  of  the  Fund  with  regard  to  the 
acquisition  by  the  Fund  of  the  Property. 
In  its  reports  to  the  Department,  CSC 
stated  that,  subject  to  certain 
assumptions,  the  acquisition  price  of  the 
Property  was  fair,  the  transaction  was  a 
prudent  investment  for  the  Fund,  and 
the  transaction  was  in  the  best  interest 
of  the  participants  and  beneficiaries  of 
the  Fund.  Application  D-10514  also 
contained  a  copy  of  an  independent 
appraisal  report,  dated  August  22.  1997. 
prepared  for  the  Union  by  Roe  Research. 
Inc.,  stating  that,  as  of  August  8. 1997, 
the  fair  market  value  of  the  Property  was 
$40  million  "as  is"  in  a  "bulk  sale  of  all 
parcels  to  a  single  purchaser."  The 
appraiser  indicated  that  the  highest  and 
best  use  of  the  Property  would  be  to 
renovate  or  to  demolish  and  replace 
some  or  all  of  the  existing 
improvements  on  the  Property.  In  this 
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regard,  when  application  D-10514  was 
filed,  CSC  represented  in  a  letter  dated 
September  29, 1997,  that  "even  though 
redevelopment/construction,  cost 
budgets  and  time  schedules  and 
projected  operating  budgets  and  cash 
flow  for  the  development/ 
redevelopment  and  operational  phases 
of  the  project  were  not  available,  CSC 
believes  that  such  budgets,  schedules 
and  projections,  if  available,  would 
support  the  opinion  offered  herein." 
Thereafter,  in  response  to  questions 
from  the  Department,  CSC  addressed,  in 
a  letter  dated,  December  15. 1997, 
"•  *  *  the  appropriateness  of  the 
acquisition  of  the  Property  and  the 
contemplated  development  and 
redevelopment  related  to  the  return  and 
risk  characteristics  of  the  Fund."  In  this 
regard,  CSC  represented  that  nothing 
came  to  CSC's  attention  in  reviewing  a 
substantial  amount  of  physical  property, 
area,  governmental  and  legal 
information  that  indicated  that  matters 
related  to  budgeting,  scheduling  and 
operation  could  not  be  favorably 
resolved.  Fiuther,  CSC  stated  its 
expectation  that  such  matters  would  be 
favorably  resolved  based  on  the  work 
undertaken  at  the  Property  since  the 
issuance  of  the  September  29, 1997, 
opinion  letter. 

On  May  29, 1998,  the  Department 
published  in  the  Federal  Register  a 
notice  of  proposed  exemption  for  the 
acquisition  of  the  Property  by  the  Fund, 
effective  October  9, 1997,  finom  the 
prohibited  transaction  provisions  of 
section  406(a)  and  (b)  of  the  Act  and 
4975  of  the  Code.  Notice  of  the 
publication  of  the  proposed  exemption 
for  application  D-10514  was  provided 
to  all  interested  persons  with  respect  to 
the  Fund.  All  comments  and  requests 
for  a  hearing  were  due  on  August  3, 
1998.  Diuing  the  comment  period,  the 
Department  received  comments  from  65 
commentators.  It  was  during  this 
comment  period  that  the  Department 
was  made  aware  from  commentators 
that  the  hotel  on  the  Property  had  been 
demolished  and  that  the  amount  of  the 
Fund's  assets  to  be  invested  in  the 
Property  was  likely  to  exceed  the  $40 
million  capital  contribution  made  by  the 
Fund  to  acquire  the  Union's  interest  in 
the  Partnership  which  owned  the 
Property. 

In  response  to  this  issue  raised  by  the 
commentators,  representatives  of  the 
Fund  advised  the  Department  in  a  letter, 
dated  August  12, 1998.  that  the  Fund 
had  committed  to  the  Partnership  a  total 
of  $100  million  (including  the  $40 
million  acquisition  cost).  It  was 
represented  that  the  additional  $60 
million  had  been  placed  in  a  separate 
account  [i.e.;  the  Diplomat  Account)  to 


be  drawn  down  by  the  Partnership,  as 
necessary.  It  was  represented  that,  while 
redevelopment  plans  for  the  Property 
were  not  yet  final,  the  total  cost  was 
anticipated  to  be  approximately  $400 
million.  However,  it  was  represented 
that  there  were  no  plans  for  the  Fimd  to 
invest  more  than  the  $100  million 
already  committed. 

On  September  14, 1998,  an  additional 
submission  from  the  applicant  included 
the  Partnership's  proposed  investment 
structure  for  the  redevelopment  of  the 
Property  which  indicated  equity  capital 
of  $100  million  fitjm  the  Fund, 
anticipated  equity  investment  from 
third  party  investors  of  $100  million, 
and  a  balance  of  $325  million  to  come 
bom  debt  financing.  It  was  represented 
in  this  letter  that  any  decision  to 
commit  more  of  the  Fund's  assets  to  the 
redevelopment  of  the  Property  would  be 
subject  to  the  approval  of  an 
independent  fiduciary  retained  by  the 
Fund  to  monitor  the  investment.  On 
September  24, 1998,  an  additional 
submission  from  the  applicant  included 
a  clarification  that,  to  date,  less  than  $60 
million  (including  the  Fimd's  initial 
capital  contribution  of  $40  million  to 
the  Partnership)  had  been  spent  on  the 
Property. 

Because  of  the  facts  that  came  to  the 
Department's  attention  regarding  the 
Fund's  involvement  in  the 
redevelopment  of  the  Property,  the 
Department  suspended  processing  the 
exemption  application  on  February  2, 
1999,  pending  an  investigation  into  the 
facts  surrounding  the  redevelopment  of 
the  Property.  Further,  the  Department 
began  discussions  with  the  Board  of 
Trustees  of  the  Fund  (the  Trustees) 
about  additional  safeguards  for 
inclusion  in  the  final  exemption. 

In  this  regard,  the  Trustees  agreed  by 
way  of  a  Term  Sheet  dated  October  13, 
.1999  (the  Term  Sheet),  to  several 
imdertakings  in  addition  to  the 
conditions  published  in  the  Notice  of 
Proposed  Exemption.  The  Department 
was  not  a  party  to  the  Term  Sheet.  One 
such  safeguard  agreed  to  by  the 
Trustees,  pursuant  to  the  Term  Sheet, 
was  a  percentage  limitation  on  the 
amoimt  of  the  total  assets  of  the  Fund 
to  be  invested  in  the  redevelopment  of 
the  Property.  The  relevant  provision  of 
the  Term  Sheet  states  that: 

Itjhe  Trustees  will  instruct  the  custodian  of 
the  Fund  to  transfer  to  the  Diplomat  Account 
any  additional  amounts  *  *  *  for  the 
operations  or  expenses  of  the  Diplomat 
Account  or  the  Partnership,  so  long  as  the 
total  amount  of  the  Fund  assets  at  risk  (i.e., 
the  Fund's  investment  in  the  Partnership 
plus  any  recourse  debt  in  excess  of  the  value 
of  the  assets  in  the  Partnership)  does  not 


exceed  13  percent  of  the  Fund  assets  at  the 
time  of  the  transfer  (the  13%  Limitation). 

Further,  the  Trustees  agreed,  pursuant 
to  the  Term  Sheet,  to  the  appointment 
of  a  Named  Fiduciary  to  oversee  the 
Ftmd's  investment  in  the  Partnership 
and  to  oversee  the  continuing 
redevelopment  of  the  Property.  In  this 
regard,  on  November  8, 1999,  the 
Trustees  appointed  Actuarial  Sciences 
Associates,  Inc.  (ASA),  to  serve  as  the 
Named  Fiduciary  of  the  Diplomat 
Account,  an  account  which  was 
established  to  hold  the  Fimd's  interest 
in  the  Partnership,  the  Fund's  interest  in 
the  General  Partner,  and  any  other  Fimd 
assets  invested  in  or  awaiting 
investment  in  the  Property.  ASA's 
service  contract  was  subject  to  the 
approval  of  the  Secretary  of  Labor.  The 
performance  of  ASA's  services  and 
responsibilities  commenced  on  the  date 
when  the  final  exemption  was  executed 
by  the  Secretary  of  Labor  or  her 
delegate. 

The  final  exemption  for  application 
D-10514  was  published  in  Uie  Federal 
Register  by  the  Department  on 
November  15, 1999,  as  Prohibited 
Transaction  Exemption  99-46  (PTE  99- 
46).'  PTE  99-46  provided  retroactive 
relief,  effective  October  9, 1997,  bom 
the  prohibited  transaction  provisions  of 
section  406(a)  and  (b)  of  the  Act  and 
section  4975  of  the  Code.  In  this  regard, 
the  transaction  for  which  retroactive 
relief  was  granted  involved  the  transfer 
to  the  Fimd  by  the  Union  of  the  Union's 
limited  partnership  interests  in  the 
Partnership,  the  sole  asset  of  which  is 
the  Property,  and  the  transfer  to  the 
Fund  of  the  Union's  stock  in  the  General 
Partner,  in  consideration  of  a  capital 
contribution  by  the  Fund  to  the 
Partnership  in  the  amoimt  of  $40 
million,  plus  reasonable  costs  incurred 
by  the  Union  in  purchasing  the 
Property,  and  in  consideration  of  the 
release  of  a  certain  loan  obligation  of  the 
Partnership  which  was  guaranteed  by 
the  Union  and  collateralized  by  Union 
assets;  provided  that  certain  conditions 
were  satisfied.  The  Department  noted  in 
the  final  exemption  that  the  additional 
undertakings  agreed  to  by  the  Trustees, 
pursuant  to  the  Term  Sheet,  including 
the  appointment  of  ASA,  to  serve  as 
Named  Fiduciary  on  behalf  of  the  Fund, 
were  material  fectors  in  the 
Department's  determination  to  grant 
PTE  99—46.  Accordingly,  the  provisions 
of  the  Term  Sheet,  which  were 
described  in  the  written  comment 
section  of  the  final  exemption,  were 
incorporated  by  reference  into  PTE  99- 
46. 


'  64  FR  61944. 
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Pursuant  to  the  provisions  of  the 
Term  Sheet,  ASA,  as  the  Named 
Fiduciary  of  the  Fund,  could  be 
replaced  by  the  Trustees  only  upon  the 
concurrence  of  the  Department  or 
pursuant  to  a  court  order  for  cause. 
Subsequently,  when  ASA  established  a 
wholly-owned  subsidiary,  ASA 
Fiduciary  Counselors,  Inc.  (ASA 
Counselors)  to  provide  the  investment 
advisory  services  previously  performed 
by  ASA  for  the  Diplomat  Account.  ASA 
sought  and  received  the  consent  of  the 
Trustees  of  the  Fund  and  the 
Bepartment  before  assigning  those 
responsibilities  to  ASA  Counselors. 

On  March  15,  2000,  the  Department 
received  an  exemption  application  (E>- 
10879)  from  ASA  and  from  ASA 
Counselors,  requesting  retroactive  relief 
from  the  prohibited  transaction 
provisions  of  section  406(a)  and  (b)  of 
the  Act  and  section  4975  of  the  Code. 
The  requested  relief  was  similar  to  that 
available  under  Prohibited  Transaction 
Class  Exemption  84-14  (PTCE  84-1 4). « 
to  a  qualified  professional  asset  manager 
(QPAM),  provided  certain  conditions 
are  satisfied.  As  neither  ASA  nor  ASA 
Counselors  were  able  to  satisfy  all  of  the 
requirements  of  PTCE  84-14,  reliance 
on  the  class  exemption  was  not 
available,  and  accordingly,  an 
administrative  exemption  was 
requested.  The  Department  published  a 
Notice  of  Proposed  Exemption  for 
application  I>-10879  in  the  Federal 
Re^er  on  June  26,  2000.^  The 
comment  period  for  application  D- 
10879  ended  on  August  31,  2000.  All 
comments  and  requests  for  hearing  from 
interested  persons  were  due  for 
application  E)-10879  on  August  31, 
2000.  During  the  comment  period,  the 
Department  received  eleven  (11)  letters 
bom  commentators.  Generally,  the 
commentators  expressed  concern  over 
the  acquisition  by  the  Fund  of  the 
Property,  and  over  ASA  Counselors' 
authority  to  use  assets  of  the  Fund  for 
the  operation  of  the  Property. 

After  giving  full  consideration  to  the 
entire  record  for  application  D-10879, 
including  the  comments  bom 
commentators  and  the  response  to  such 
comments  from  ASA  and  ASA 
Counselors,  the  Department  determined 
to  grant  the  requested  relief.  The  final 
exemption  for  application  D-10879,  was 
published  in  the  Federal  Register  on 
October  11,  2000,  as  Prohibited 
Transaction  Exemption  2000-^9  (PTE 
2000-49). 'o  PTE  2000-49  permitted 
ASA,  effective  bom  November  8, 1999, 
to  December  20, 1999,  and  thereafter 


ASA  Counselors,  while  serving  as  the 
Named  Fiduciary  of  the  Fund  with 
respect  to  the  Diplomat  Account,  to 
engage,  on  behalf  of  th§  Diplomat 
Account,  in  certain  transactions  with 
parties  in  interest  with  respect  to  the 
Fund.  In  the  case  of  transactions 
involving  places  of  public 
accommodation,  PIT  2000-49  also 
permitted,  effective  November  8,  1999, 
the  furnishing  of  services,  facilities,  and 
any  goods  incidental  thereto  by  a  place 
of  public  accommodation  owned  by  the 
Diplomat  Account  that  is  managed  by 
ASA  or  ASA  Counselors,  when  acting  as 
the  Named  Fiduciary,  to  parties  in 
interest  with  respect  to  the  Fund,  if  such 
services,  facilities,  and  incidental  goods 
are  furnished  on  a  comparable  basis  to 
the  general  public. 

Effective  as  of  November  3,  2000, 
ASA  Counselors  resigned  its 
appointment  as  Named  Fiduciary  with 
respect  to  the  Fund  and  the  Diplomat 
Account.  Prior  to  that  date,  the  Trustees 
entered  into  an  agreement  with  IFS, 
dated  September  12,  2000,  the  terms  of 
which  were  reviewed  and  found 
acceptable  by  the  Department.  Pursuant 
to  the  terms  of  such  agreement  IFS  was 
appointed,  effective  November  3.  2000. 
as  the  successor  Named  Fiduciary  of  the 
Fund.  On  December  7,  2000,  IPS  hired 
LaSalle  Investment  Management,  Inc.,  a 
member  of  the  Jones,  Lang,  LaSalle 
group,  to  act  as  the  investment  manager 
with  respect  to  the  Property. 

On  December  21,  2000,  tne 
Department  received  an  exemption 
application  (D-10960)  in  which  IPS 
requested  relief  bom  the  prohibited 
transaction  provisions  of  section  406(a  j 
and  (b)  of  the  Act  and  section  4975  of 
the  Code.  IFS,  as  successor  Named 
Fiduciary  of  the  Fund,  sought  relief 
identical  to  that  received  by  its 
predecessors,  ASA  and  ASA 
Counselors,  pursuant  to  PTE  2000-49. 
In  this  regard,  although  IFS  could  not 
satisfy  certain  conditions  of  PTCE  84- 
14,  IFS  requested  an  administrative 
exemption  which  would  permit  IFS  to 
be  treated  as  a  QPAM  for  certain 
purposes  related  to  the  redevelopment 
and  operation  of  the  Property  (the 
Project). 

On  January  10,  2001,  officials  of  the 
Department  met  with  IFS  to  discuss  IFS' 
concern  that  completion  of  construction 
of  improvements  on  the  Property  would 
not  be  possible  under  a  conservative 
interpretation  of  the  13%  Limitation, '^ 
contained  in  the  Term  Sheet  described 
in  PTE  99-46.  Subsequently,  on 


■  50  FR  41430.  October  10,  1985. 
»65  FR  3943S. 
><»65FR  60454. 


'*  IFS  seeks  the  relief  requested  because  of  its 
concern  that  one  possible  interpretation  of  the  13% 
LimilaUon  could  result  in  the  Fund  exceeding  such 
Limitation. 


February  23,  2001,  the  Department 
received  an  exemption  application  (D- 
10971)  from  IFS.  acting  as  Named 
Fiduciary  on  behalf  of  the  Fund,  in 
which  IFS  requested  a  modification  of 
the  13%  Limitation  in  the  Term  Sheet. 
Because  applications  D-10960  and  D- 
10971  were  both  filed  by  IFS  and 
involved  the  assets  of  the  Fund  in  the 
Diplomat  Account,  the  Department 
determined  to  combine  its  consideration 
of  the  relief  requested  in  both 
applications.  In  this  regard,  the  Notice 
of  Proposed  Exemption  (the  Notice)  for 
applications  D-10960  and  D-10971  was 
published  in  the  Federal  Register  on 
March  21,  2001. '2 

Written  Comments 

In  the  Notice,  the  Department  invited 
all  interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  proposed  exemption  for  applications 
D-10960  and  D-10971  within  forty-five 
(45)  days  of  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register  on 
March  21,  2001.  All  comments  and 
requests  for  hearing  on  the  proposed 
exemption  for  applications  D-10960      » 
and  E)-10971  were  due  by  April  30, 
2001. 

In  notifying  interested  persons  of  the 
pendency  of  the  proposed  exemption  for 
applications  D-10960  and  D-10971  and 
notifying  such  interested  persons  of  the 
right  to  comment  and/or  request  a 
hearing  on  the  proposed  exemption,  IFS 
furnished  by  first  class  mailing,  within 
ten  (10)  days  of  the  publication  of  the 
Notice  in  the  Federal  Register,  a  copy 
of  the  Notice  along  with  a  copy  of  the 
supplemental  statement,  as  described  at 
29  CFR  §  2570.43(b)(2),  to  the  Trustees 
of  the  Fund  and  to  the  interested 
persons  who  had  commented  in  writing 
to  the  Department  in  connection  with 
PTE  99-46.  In  this  regard,  IFS  believes 
that  providing  notification  to  the 
Trustees  of  the  Fund  and  to  interested 
persons  who  commented  in  writing  to 
the  Department  in  connection  with  PT6 
99-46  was  sufficient,  because  the 
requested  relief  was  technical  in  nature, 
and  because  it  was  unlikely  that 
individuals  other  than  the  Trustees  and 
those  who  commented  on  PTE  99—46 
would  be  concerned  with  such  an 
exemption. 

During  the  comment  period,  certain 
commentators  objected  to  the  fact  that 
IFS  had  only  provided  notification  of 
the  pendency  of  the  proposed 
exemption  for  applications  D-10960 
and  D-10971  to  the  Trustees  of  the 
Fund  and  to  those  interested  persons 
who  had  commented  on  PTE  99-46.  In 
this  regard,  these  commentators  believe 


<2  66FR  15900. 
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that  such  notification  was  inadequate 
where  the  requested  relief,  specifically 
the  modification  of  the  provision  of  the 
Term  Sheet  concerning  the  13% 
Limitation,  might  seriously  affect  the 
stability  of  the  Fund.  Accordingly,  these 
commentators  suggested  that  the 
Department  require  that  every 
participant  and  beneficiary  in  the  Fund 
be  notified  of  the  publication  of  the 
proposed  exemption  for  applications  D- 
10960  and  D-10971  in  the  Federal 

The  Department  has  considered  the 
concern  raised  by  commentators  that  the 
notification  provided  by  IFS  to 
interested  persons  was  inadequate 
because  the  requested  relief  might 
seriously  affect  the  stability  of  the  Fimd. 
In  this  regard,  the  Department  notes  that 
the  administrative  record  for 
applications  D-10960  and  D-10971 
includes  a  letter,  dated  April  2,  2001, 
from  the  Fujad's  coimsel  which 
addressed  the  impact  of  the  proposed 
exemption  on  the  stability  of  the  Fimd. 
In  this  regard,  the  April  2  letter 
indicates  that  the  Fund's  administrator 
has  determined  that  granting  the 
requested  modification  to  the  provisions 
of  the  Term  Sheet  concerning  the  13% 
Limitation  would  not  adversely  affect 
the  liquidity  of  the  Fund  and/ or  the 
ability  of  the  Fund  to  pay  benefits  when 
due. 

Further,  the  Department  has 
considered  the  expense  to  the  Fund 
involved  in  providing  notification  of  the 
publication  of  the  proposed  exemption 
for  applications  D-10960  and  D-10971 
to  all  the  participants  and  beneficiaries 
of  the  Fund.  In  diis  regard,  the  expense 
of  mailing  first  class  to  the 
approximately  123,000  participants  and 
beneficiaries  of  the  Fund  would 
constitute  an  additional  burden  to  the 
Fund.  Accordingly,  the  Department  has 
determined  that  the  notification  to 
interested  persons  as  provided  by  IFS 
with  regard  to  the  publication  of  the 
proposed  exemption  for  applications  D- 
10960  and  D-10971  was  adequate  and 
reasonable  under  the  circumstances. 

During  the  comment  period,  the 
Department  received  four  (4)  requests 
from  commentators  that  the  Department 
hold  a  hearing  to  evaluate  the  merits  of 
the  representations  from  IFS  with 
respect  to  the  proposed  transactions.  In 
-this  regard,  the  commentators  requested 
that  the  Department  delay  approval  of 
the  requested  exemption  until  all 
participants  and  beneficiaries  had  a 
chance  to  review  the  materials  and  to 
present  objections  to  the  proposed 
transactions  at  a  hearing. 

The  Department  has  carefully 
considereid  the  concerns  expressed  by 
the  individuals  who  requested  a 


hearing.  After  a  review  of  these 
concerns,  the  Department  does  not 
believe  that  there  are  material  factual 
issues  relating  to  the  proposed 
exemption  that  were  raised  by 
conunentators  during  the  comment 
period  which  would  require  the 
convening  of  a  hearing.  Thus,  the 
Department  has  determined  not  to  delay 
consideration  of  the  final  exemption  by 
holding  a  hearing  on  applications  D- 
10960  and  D-10971. 

Diuing  the  comment  period,  the 
Department  received  eleven  (11)  letters 
from  nine  (9)  interested  persons 
commenting  on  the  transactions 
involved  in  applications  D-10960  and 
D-10971.  At  the  close  of  the  comment 
period,  the  Department  forwarded 
copies  of  these  comment  letters  to  IFS 
and  requested  that  IFS  address  in 
writing  the  various  issues  raised  by  the 
commentators. 

As  an  initial  matter,  IFS  noted  in 
responding  to  the  Department's  request, 
that  none  of  the  comments  was  directed 
at  application  D-10960.  Rather,  the 
comments  relate  to  application  D-10971 
in  which  IFS  requested  modification  of 
a  provision  of  the  Term  Sheet 
concerning  the  13%  Limitation. 
Accordingly,  the  responses  provided  by 
IFS,  herein,  generally  discuss  D-10971, 
but  to  the  extent  applicable,  are 
intended  by  IFS  to  provide  responses 
with  respect  to  both  applications.  A 
description  of  the  comments  and  the 
responses  from  IFS  thereto  are 
simimarized  in  the  numbered 
paragraphs,  below. 

1.  A  number  of  commentators 
expressed  concern  that  the  decision  to 
invest  the  Ftmd's  assets  in  the 
Partnership  has  not  been  and  would  not 
be,  made  solely  to  benefit  the 
participants  and  beneficiaries  of  the 
Fund,  and  that  the  investment  by  the 
Fund  in  the  Partnership  has  not  been, 
and  would  not  become,  profitable. 

As  an  initial  matter,  IFS  notes  "that 
these  comments  are  inapposite  to  the 
extent  that  they  relate  to  the  Fund's 
investment  in  the  Project  up  to  the  13% 
Allocation  Limit."  In  this  regard,  IFS 
maintains  that,  pursuant  to  PTE  99-46, 
the  Department  has  already  sanctioned 
the  investment  of  Fimd  assets  in  the 
Partnership  to  that  extent." 


With  regard  to  whether  an  additional 
investment  by  the  Fund  above  the  13% 
Limitation  would  be  in  the  interest  of 
participants  and  beneficiaries  of  the 
Fund,  IFS  maintains  that  the  requested 
modification  to  the  provision  of  the 
Term  Sheet  concerning  the  13% 
Limitation  will  allow  an  additional 
investment  that  can  be  reasonably 
expected  to  enhance  the  Fund's  overall 
investment  and,  likely  will  reduce  the 
risk  that  the  Fund  will  suffer  a 
significant  financial  loss. 

As  indicated  in  the  applications,  IFS 
represents  that  the  Project,  since  - 

December  14,  2000,  has  been  under  the 
management  of  LaSalle  Investment 
Management,  Inc.  (LaSalle),  acting  as  a 
QPAM  within  the  meaning  of  PTCE  84- 
14  with  respect  to  the  Project.  In  its 
capacity  as  an  independent  expert  in  the 
hospitality,  real  property,  and 
construction  industries,  and  after  an 
extensive  review  of  the  status  of  the 
Project,  it  is  represented  that  LaSalle 
(with  the  assistance  of  various  divisions 
of  the  Jones  Lang  LaSalle  group, 
including  the  Jones  Lang  LaSalle  Hotels 
group)  has  concluded,  based  on  its 
acknowledged  expertise,  that  a  further 
investment  in  the  Project  by  the  Fund 
would  likely  maximize  the  benefits  to 
the  Fund  and  would,  therefore,  be  in  the 
interest  of  participants  and  beneficiaries 
of  such  Fund. 

It  is  represented  that  LaSalle  has 
determined  that,  due  to  risk  factors 
inherent  in  the  development  process 
and  the  still  uncompleted  state  of  the 
Project,  the  current  value  of  the 
partially-completed  Property  (expressed 
as  a  percentage  of  completion)  is  well 
below  its  conceptual  completion  value, 
and  that  an  appraiser,  bank,  or 
prospective  purchaser  would  discount 
significantly  the  ctirrent  value  of  the 
Property  for  purposes  of  an  appraisal, 
loan,  or  purchase,  respectively.  It  is 
further  represented  that  LaSalle 
believes,  based  on  its  significant 
expertise  within  the  hospitality  and  real 
estate  industries,  that  most  investors 
interested  in  the  Project  would  view  any 
ctirrent  effort  to  sell  the  Property  as  akin 
to  a  distressed  sale  and  therefore  would 
be  looking  for  a  very  high  opportunistic 


''The  Department  notes  that,  in  granting  PTE  99- 
46.  the  Department  exempted  the  initial  investment 
by  the  Fund  in  the  Partnership.  The  13%  Limitation 
or  any  other  limitation  on  Fund  expenditures 
relating  to  the  Property  should  not  be  viewed  as  an 
endorsement  by  the  Department  of  either  the 
amount  of  the  expenditures  or  its  appropriateness. 
The  appointment  of  an  independent  named 
fiduciary  and  the  13%  Limitation  were  agreed  to  by 
the  Trustees  of  the  Fund  in  response  to 
commentator  concerns  about  the  risks  and  costs 
involved  in  acquiring  and  redeveloping  the 


Property.  The  Department  further  notes  that  the  fact 
that  a  transaction  is  the  subject  of  an  exemption 
under  section  408(a)  of  the  Act  does  not  relieve  a 
fiduciary  or  other  party  in  interest  from  the  general 
fiduciary  responsibility  provisions  of  section  404  of 
the  Act.  Section  404  (a)(1)(A)  and  (B)  of  the  Act 
requires,  among  other  things,  that  a  fiduciary 
discharge  his  duties  with  respect  Id  a  plan  solely 
in  the  interest  of  the  plan's  participants  and 
beneficiaries  in  a  prudent  fashion.  Accordingly,  it 
is  the  responsibility  of  the  Fund's  fiduciaries  to 
develop  the  Property  in  a  manner  designed  to 
maximize  the  Fund's  rate  of  return,  consistent  with 
their  fiduciary  duties  under  section  404  of  the  Act 
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rate  of  return  on  their  investment. 
Accordingly,  it  is  represented  that  to 
sell  the  Property  at  this  stage  (rather 
than  to  complete  it)  would  likely  lead  to 
substantial  losses  for  the  Partnership. 

In  addition,  it  is  represented  that  if 
the  Project  were  abandoned  or 
interrupted,  because  additional 
investment  from  the  Fund  was  not 
permitted  by  the  Department,  there 
would  be  significant  costs  associated 
with  shutting  down  the  Project, 
including  operational,  legal,  contractual, 
and  degradation  avoidance  costs,  many 
of  which  costs  would  not  otherwise  be 
incurred.  LaSalle  has  estimated  that 
these  costs  alone  could  cause  the  Fimd 
to  substantially  exceed  the  13% 
Limitation  in  any  event. 

In  contrast,  it  is  represented  that  if 
additional  cash  infusions  from  the  Fund 
enable  the  Project  to  be  completed  and 
if,  as  LaSalle  expects,  the  Project  • 
subsequently  achieves  stabilized 
income,  LaSalle  projects  that  the 
increased  value  of  the  Project  from 
completion  and  income  stabilization, 
less  the  remaining  cost  of  completion, 
will  likely  be  significantly  higher  than 
the  value  of  the  Project,  if  the  Fund  was 
forced  to  abandon  or  sell  it  as  a 
distressed  asset.  In  addition,  opening 
the  Property  would  give  the  Partnership 
the  opportunity  to  receive  cash  flow 
from  operations,  as  well  as  to  establish 
a  "track  record"  of  performance  in 
actual  operation,  which  is  likely  to 
enhance  the  sale  value  of  the  Property. 
Thus,  it  is  represented  that,  if  the 
Project  were  not  completed,  significant 
losses  would  be  incurred  by  the  Fund, 
and  the  Fund  would  be  prevented  from 
enjoying  the  beqf  fits  of  completion, 
which  LaSalle  has  concluded  likely 
would  significantly  outweigh  the 
additional  costs  of  completion. 

As  discussed  in  the  applications,  the 
three  principal  financing  alternatives  to 
further  cash  infusion  from  the  Fund 
include  outside  debt  financing  (on  a 
non-recourse  basis],  outside  equity 
investment,  and  sale  of  a  portion  of  the 
assets  of  the  Property.  In  this  regard,  it 
is  represented  that  LaSalle  has 
concluded,  based  on  a  conservative 
interpretation  of  the  13%  Limitation, 
that  completion  of  the  Project  is  not 
feasible,  absent  a  modification  to  that 
Limitation  because  none  of  these  three 
alternatives  would  be  sufficient  to 
provide  the  requisite  financing.  First,  in 
light  of  the  status  of  construction  and 
retention  of  an  operator,  it  is 
represented  that  the  Partnership  could 
not  timely  obtain  the  requisite  non- 
recourse financing  to  remain  within  the 
13%  Limitation  (assuming  that  non- 
recourse financing  could  be  obtained  at 
all).  Second,  it  is  represented  that 


bringing  in  an  equity  partner  at  this 
juncture  (assuming  that  one  could  be 
found)  would  take  an  unacceptable 
amount  of  time  (thereby  delajring 
completion  of  the  Project  significantly) 
and  would  likely  result  in  an  extremely 
unfavorable  business  arrangement  for 
the  Fund  because  any  equity  investor 
would  likely  treat  this  as  a  distressed 
sale.  Finally,  it  is  represented  that  asset 
sales  of  components  of  the  Project,  such 
as  future  development  sites  and  the 
country  club  hotel,  would  not  provide 
sufficient  capital  to  avoid  exceeding  the 
13%  Limitation,  and  could  ultimately 
reduce  the  overall  return  to  the  Fund. 

For  the  foregoing  reasons,  IFS 
maintains  that  regardless  of  the  merit  of 
the  initial  investment  by  the  Fund  in  the 
Partnership,  it  is  clear  that  an  additional 
investment  by  the  Fund  in  the 
Partnership  would  be  in  the  interest  of 
participants  and  beneficiaries  and 
would  improve  the  Fund's  investment 
return  on  the  Project,  based  on  LaSalle's 
conclusion  that  such  an  investment 
would  permit  the  Fund  to  realize  the 
substantial  benefits  of  completion 
(including  avoidance  of  the  losses 
attendant  to  abandonment,  sale,  or 
interruption  of  the  Project  at  this  stage) 
which  are  projected  to  outweigh  the 
completion  costs. 

2.  A  number  of  commentators 
indicated  a  concern  about  a  lack  of 
diversification  in  the  Fund's 
investments  resulting  from  its 
investment  in  the  Project. 

In  the  opinion  of  IFS,  "[b]y  granting 
PTE  99-46,  the  Department  effectively 
determined  that  an  investment  in  the 
Partnership  of  13  percent  of  Fund  assets 
would  not  result  in  a  lack  of 
diversification.  "'•♦  Accordingly,  IFS 
maintains  that  the  only  matter  raised  by 
the  commentators,  that  is  relevant  to 
application  D-i0971,  is  whether  the 
marginal  increase  in  the  Fund's 
investment  [i.e.,  the  amount  by  which 
$800  million  exceeds  13  percent  (13%) 
of  Fund  assets)  results  in  a  violation  of 
section  404(a)(1)(C)  of  the  Act. 

IFS  notes  that  neither  section  408(a) 
of  the  Act  nor  the  regulations 
thereunder  require  a  showing  of 


'*Thp  Department  wishes  to  correct  IFS'  apparent 
misunderstanding  of  the  Department's  authority 
under  section  408(a)  of  the  Act.  As  previously 
noted,  in  footnote  13,  an  exemption  under  section 
408(a)  of  the  Act  does  nol  relieve  a  fiduciary  from 
certain  other  provisions  of  the  Act,  including  the 
general  fiduciary  responsibility  provisions  of 
section  404  of  the  Act.  Section  404(a)(1)(C)  of  the 
Act  requires,  among  other  things,  that  a  plan 
fiduciary  diversify  plan  assets  in  order  to  minimize 
the  risk  of  lai;ge  losses  unless,  under  the 
circumstances,  it  is  clearly  prudent  not  to  do  so.  It 
is  the  responsibility  of  the  appropriate  Fund 
fiduciary  or  fiduciaries  to  determine  whether  the 
diversification  requirements  of  section  404(aMl)(C) 
have  been  satisfied. 


compliance  with  section  404(a)(1)(C)  of 
the  Act  in  an  application  for  a 
prohibited  transaction  exemption.'^  In 
addition,  IFS  maintains  that  it  is  the 
independent  Named  Fiduciary  of  the 
Fund  only  with  respect  to  the  Fund's 
investment  in  the  Project  and,  as  such, 
is  not  charged  with  making  any 
decisions  with  respect  to  the  overall 
diversification  of  the  Fund's  assets  or 
the  Fund's  compliance  with  section 
404(a)(1)(C)  of  the  Act.  It  is  the 
understanding  of  IFS  that  this  decision 
generally  is  made  by  the  Trustees."' 

IFS  notes  that,  even  in  light  of  the 
recent  significant  downturn  in  the 
equity  markets,  an  $800  million 
investment  in  the  Partnership  represents 
less  than  18.5%  of  the  Fund's  assets.  In 
addition,  based  on  information  provided 
by  the  Fund,  IFS  understands  that  most 
of  the  remaining  Fund  assets  are 
invested  in  a  broad  range  of  diversified 
investments,  including  investment  in  at 
least  three  other  asset  classes  (domestic 
and  international  fixed  income, 
domestic  and  international  equity  and 
alternative  investments).  ^ 

Even  if  it  could  be  argued  that  the 
Fund's  investments  would  not  be 
sufficiently  diversified  as  a  result  of  an 
additional  investment  in  the  Project,  IFS 
points  out  that  one  could  conclude  that 
it  would  nevertheless  be  prudent  under 
the  Act  to  have  less  diversification, 
because  of  the  unique  circumstances 
involving  the  Project.  In  this  regard, 
independent  of  any  consideration  of  the 
overall  portfolio  of  the  Fund,  LaSalle 
has  concluded  that  an  additional 
investment  in  the  Partnership  would  be 
prudent  because  of  the  substantial 
economic  harm  to  the  Fund  and  the 
Partnership  that  would  result  if 
application  D-10971  were  denied.  It  is 
represented  that  if  the  additional 
investment  were  not  made  (which  could 
be  the  case  if  application  D-10971  was 
not  granted),  the  Project  likely  would 
not  be  completed  even  though  the 
projected  benefits  of  completion 
(including  avoidance  of  the  loss 
attendant  to  interruption  and/or 
abandonment)  significantly  outweigh 
the  additional  costs  of  completion. 

In  contrast,  it  is  represented  that 
granting  the  exemption  would  allow  the 
Project  to  be  completed  which,  in  turn, 
should  allow  the  Partnership  (and. 


'^Conversely,  it  is  the  Department's  position  thai 
both  section  408(a)  of  the  Act  and  the  regulations 
promulgated  thereunder  make  clear  that  the 
fiduciaries  of  a  plan  thai  has  rect^ived  an 
administrative  exemption  an  nol  insulated  from 
responsibility  and/or  potential  liability  under 
section  404  of  the  Act. 

"■The  Departmenl  is  expressing  ni)  views,  hprein. 
as  to  the  person  or  persons  ultimately  responsible 
under  the  Fund  for  the  overall  diversification  of  the 
Fund  assets. 
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therefore,  the  Fund)  to  realize  the 
expected  significant  net  economic  gain 
of  completion,  without  incurring  the 
potentially  substantial  costs  of 
interruption  or  abandonment  of  the 
Project. 

3.  One  commentator  noted  that 
application  E>-10514  indicated  that  the 
Ptoject  was  "camouflaged  *   *   *  to  be 
about  a  S40  million  project." 

As  noted  above,  IFS  maintains  that 
the  subject  of  application  D-10971  is 
not  whether  the  Fund's  initial 
investment  in  the  Partnership  was 
appropriate.  Rather,  IFS  seeks  an 
amendment  to  the  13%  Limitation, 
because  the  increase  to  that  limitation 
(i.e.,  the  amount  by  which  $800  million 
exceeds  13  percent  (13%)  of  the  assets 
of  the  Fund)  would,  for  the  reasons  set 
forth  above,  be  in  the  interest  of 
participants  and  beneficiaries. 
Therefore,  in  the  opinion  of  IPS  no 
further  response  to  this  comment  would 
appear  to  be  necessary. 

4.  Various  commentators  expressed 
concern  about  past  actions  of  the 
Trustees  and  the  prior  independent 
Named  Fiduciary,  including  whether 
Fund  assets  have  been  wasted  or 
mismanaged  with  respect  to  the  Project. 
Other  commentators  questioned  how 
information  cquld  be  obtained  regarding 
how  the  Fund's  investment  in  the 
Project  has  been  expended,  and  claimed 
that  IFS  did  not  provide  an  adequate 
explanation  of  the  steps  to  be  taken  to 
protect  the  interests  of  participants  and 
beneficiaries. 

As  the  current  independent  named 
fiduciary,  IFS  is  charged  with  the 
responsibility  of  appropriately 
reviewing  prior  (and  futiu«) 
management  and  expenditure  of  Fund 
assets  with  respect  to  the  Project.  It  is 
represented  that  such  review  is 
currently  being  conducted.  However,  in 
the  opinion  of  IFS,  the  subject  of  these 
applications  is  not  whether  the  Fund's 
Trustees,  the  prior  Named  Fiduciary, 
service  providers,  or  other  fiduciaries 
mismanaged  assets  but  whether  an 
additional  investment  by  the  Fund,  as 
determined  by  the  current  independent 
Named  Fiduciary,  should  be  permitted 
on  the  grounds  that  it  would  clearly  be 
in  the  interest  of  the  participants  and 
beneficiaries  of  the  Fund. 

As  discussed  in  application  D-10960, 
the  interests  of  participants  and 
beneficiaries  are  protected  because  IFS 
is  acting  prudently  as  an  independent 
Named  Fiduciary  under  an  Independent 
Named  Fiduciary  Agreement,  dated 
September  12,  2000  (the  IFS 
Agreement),  the  terms  of  which  were 
reviewed  and  approved  by  the 
Department  prior  to  its  execution. 


Under  the  IFS  Agreement,  IFS  has  a 
continuing  responsibility  to  furnish  the 
Trustees  and  the  Department  with 
monthly  written  reports  concerning  the 
progress  of  the  Project  (including,  inter 
alia,  the  operations,  assets,  receipts,  and 
disbursements  with  respect  to  the 
Project).  The  IFS  Agreement  also 
requires  IFS  to  provide  the  Department 
with  certain  documents  upon  request 
and  to  meet  with  the  Department  and  its 
agents  as  reasonably  requested.  This 
will  enable  the  Department  to  exercise 
continuing  oversight  regarding  IFS' 
performance  of  services  under  the  IFS 
Agreement,  and  with  respect  to  the 
Project  overall. 

Additionally,  there  are  vwy  strict 
limitations  on  the  ability  of  the  Trustees 
to  remove  IFS  from  its  position  as 
independent  Named  Fiduciary,  which 
allow  IFS  to  maintain  strict 
independence  from  the  Trustees. 
Section  14  of  the  IFS  Agreement 
provides  that,  until  November  5,  2002, 
no  termination  of  IFS: 

shall  become  effective  until  the  effective  date 
of  the  appointment  of  a  replacement 
independent  named  fiduciary  that  is 
acceptable  to  the  U.S.  Department  of  Labor 
and,  in  the  case  of  a  termination  by  the 
Trustees  or  their  duly  appointed  delegate, 
such  termination  shall  not  be  effective  unless 
(i)  it  has  received  the  concurrence  of  the  U.S. 
Department  of  Labor,  or  (ii)  it  is  pursuant  to 
a  court  order  obtained  for  "cause"*  *  *  after 
reasonable  notice  to  the  Secretary  of  Labor 
*   •   * 

IFS  recognizes  the  concern  expressed 
by  these  commentators  that,  imless  an 
independent  named  fiduciary,  such  as 
IFS,  remains  involved  in  the  Project  for 
an  extended  time  period,  the  Trustees 
could  again  control  the  Project. 
However,  IFS  understands  that,  if  the 
applications  are  granted, .the  Trustees 
have  agreed  that  the  Project  will  be 
managed  by  an  independent  party  for  so 
long  as  the  Fund  has  a  controlling 
interest  in  the  underlying  assets  of  the 
Partnership  or  its  successors.'^ 

IFS  respectfully  requests  that  any 
exemption  granted  in  connection  with 
application  D-10960  be  coextensive 
with  IFS'  service  as  independent  Named 
Fiduciary,  rather  than  be  limited  to  five 
(5)  years,  from  November  3,  2000,  until 
November  3,  2005  (as  proposed), 
because  the  revised  arrangement 
between  the  Trustees  and  the 
Department  contemplates  a  long-term 
relationship  between  the  Fund  and  an 
independent  named  fiduciary,  and 
because  it  would  be  expensive  for  the 
Fund  to  incur  the  costs  of  subsequent 


"In  this  regard,  the  Department  notes  that  the 
chairman  of  the  Trustees  executed  such  an 
agreement  on  May  31,  2001. 


applications  to  renew  or  modify  the 
exemption. 

It  is  anticipated  that  the  existence  of 
an  independent  named  fiduciary  on  a 
long-term  basis  will  help  assure 
completely  independent  fiduciary 
decision-making  with  respect  to  all 
aspects  of  the  Project,  and  will  further 
protect  the  interests  of  participants  and 
beneficiaries  of  the  Fimd.  In  addition, 
the  concerns  expressed  in  the  comments 
regarding  prior  actions  by  the  Trustees 
or  other  fiduciaries  of,  or  service 
providers  to,  the  Fund  are  inapposite, 
because  IFS  will,  with  the  assistance  of 
LaSalle,  other  industry  professionals, 
and  legal  cotmsel  independent  of  the 
Trustees,  continue  to  exercise  its 
fiduciary  discretion  independent  of  any 
influence  from  such  individuals. 

The  Department  concurs  with  IFS' 
request  that  the  effectiveness  of  the  final 
exemption  not  be  limited  to  the  five  (5) 
year  period,  from  November  3.  2000, 
until  November  3,  2005.  Accordingly, 
the  Department  has  modified  the  final' 
exemption,  as  follows: 

(a)  By  deleting  the  phrase,  "until 
November  3,  2005,"  from  Section  I,  as 
published  in  the  Federal  Register  on 
page  15900,  column  1,  lines  21-22  of 
the  Notice;  and  from  Section  U,  as 
published  in  the  Fednvl  Register  on 
page  15901,  column  2,  lines  51-53  of 
the  Notice; 

(b)  By  deleting  in  its  entirety  the 
paragraph  entitled,  "Temporary  Nature 
of  Exemption,"  as  published  in  the 
Federal  Register  on  page  15902,  coltunn 
2,  of  the  Notice;  and  adding  in  place  of 
such  paragraph  the  sentence,  EFFECTIVE 
DATE:  This  exemption  is  effective 
November  3,  2000,  the  dete  upon  which 
IFS  was  appointed  to  serve  as  the 
Named  Fiduciary  for  the  Fund  with 
respect  to  the  Diplomat  Account;  and 

(c)  by  modifying  a  sentence  in  the 
definition  of  the  "time"  as  of  which  any 
transaction  occurs,  as  published  in 
Section  Ill(i)  of  the  Notice  on  page 
15902,  column  1,  lines  60-69,  and 
colujnn  2,  lines  1-3  of  the  Federal 
Register.  In  this  regard,  words  that  have 
been  deleted  from  Section  Ill(i)  have 
been  stricken  from  the  language,  below, 
and  phrases  which  have  been  added  to 
the  language  appear  in  brackets,  below: 

If  any  transaction  is  entered  into  [on  or 
after  the  effective  date  of  this  exemption]  or 
if  a  renewal  that  requires  the  consent  of  the 
Named  Fiduciary  occurs  [on  or  after  the 
effective  date  of  this  exemption]  and  the 
requirements  of  this  proposed  exemption  are 
satisfied  at  the  time  the  transaction  is  entered 
into  or  renewed,  then  the  requirements  will 
be  deemed  to  continue  to  be  satisfied 
thereafter  with  respect  to  the  transaction. 

The  Department  emphasizes  that  the 
relief  provided  for  the  transactions 
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described  in  the  final  exemption  will  be 
available  to  IFS,  only  for  the  period  of 
time  that  IFS  serves  as  the  independent 
Named  Fiduciary  for  the  Fund  with 
respect  to  the  Diplomat  Accotmt.  In  the 
event  that  IFS,  resigns,  is  removed,  or  is 
replaced  as  the  independent  Named 
Fiduciary  for  the  Fund,  IFS  may  no 
longer  rely  on  the  relief  provided  by  this 
exemption  for  the  transactions, 
described  in  application  D-10960. 

Under  the  agreement,  executed  by  the 
chairman  of  the  Trustees  on  May  31, 
2001,  it  is  the  Department's 
understanding  that  the  Diplomat 
Account  will  be  managed  by  an 
independent  Named  Fiduciary  for  so 
long  as  the  Fund  has  a  controlling 
interest  in  the  Project.  Accordingly, 
upon  the  resignation,  replacement,  or 
removal  of  IFS,  as  independent  Named 
Fiduciary  with  respect  to  the  Diplomat 
Account,  any  successor  to  IFS  who  will 
serve  as  the  independent  Named 
Fiduciary  for  the  Fund  with  respect  to 
the  Diplomat  Account,  may  submit  an 
application  for  exemption  to  the  extent 
that  such  successor  independent  Named 
Fiduciary  does  not  qualify  as  a  QPAM 
and  would  need  an  exemption  to  be 
treated  as  if  they  were  a  QPAM. 

The  relief  requested  in  application  D- 
10971  pertains  to  the  modification  of 
the  13%  Limitation  described  in  PTE 
99-46.  The  requested  modification 
involves  setting  the  limitation  at  $800 
million  rather  than  the  13%  Limitation, 
as  set  forth  in  the  Term  Sheet.  If  the 
modification  is  approved  by  the 
Department  by  the  granting  of  the 
subject  exemption,  IFS  and  any 
successor  to  JFS  who  serves  as  the 
independent  Named  Fiduciary  for  the 
Fund  with  respect  to  the  Diplomat 
Accoimt  would  be  subject  to  the  $800 
million  fixed  amount.  By  letter  dated 
October  11,  2001,  IFS  indicated  that,  if 
the  proposed  amendment  to  PTE  99-46 
is  granted,  it  does  not  foresee  any 
circumstances  under  which  it  will 
request  from  the  Department  any 
additional  amendments  to  PTE  99-46 
that  would  have  the  effect  of  increasing 
the  maximum  amoimt  of  assets  of  the 
Fund  that  may  be  invested  in  the 
Project. 

5.  Various  conunentators  requested 
information  regarding  the  Department's 
investigation  of  the  use  of  Fimd  assets 
in  the  development  of  the  Project.  Other 
commentators  indicated  that  IFS  is 
required  to  submit  copies  of  all 
correspondence  regarding  the 
substantive  issues  involved  in  that 
investigation. 

With  reject  to  the  commentators' 
indication  that  IFS  did  not  submit 
copies  of  aH  correspondence  regarding 
the  substantive  issues  involved  in  the 


Department's  investigation  of  the  use  of 
Fund  assets  in  cormection  with  the 
development  of  the  Project,  IFS  noted 
that  it  was  not,  at  the  time  the 
applications  were  submitted,  aware  of 
any  correspondence  with  the 
Department  that  addresses  the 
substantive  issues  related  to  the 
investigation  and  that  is  required  to  be 
provided  to  the  Department,  pursuant  to 
29  CFR  §  2570.35(a)(7)  of  the 
Department's  regulations. 

Since  the  applications  were 
submitted,  IFS  has  become  aware  of 
certain  correspondence  that  cannot 
clearly  be  classified  as  substantive 
correspondence  related  to  any 
investigation.  However,  IFS  has 
submitted  certain  correspondence  that, 
based  on  a  conservative  interpretation  of 
29  CFR  §  2570.35(a)(7),  arguably  may  be 
appropriate  to  provide  to  the 
Department  in  connection  with  the 
applications.  It  is  IFS'  position  that  the 
request  concerning  the  release  of 
information  about  the  Department's 
investigation  is  solely  within  the 
piuriew  of  the  Department. 

The  Department  notes  that  the 
disclosure  required  by  29  CFR 
§  2570.35(a)(7)  of  the  Department's 
regulation  (relating  to  investigations, 
examinations,  litigation,  and  continuing 
controversy  by  or  with  certain  specified 
Federal  agencies),  is  necessary  to  ensure 
that  the  Department's  exemption 
activities  do  not  compromise  its 
enforcement  efforts.  In  this  regard,  the 
Department  does  not  require  submission 
by  an  applicant  of  copies  of  all 
correspondence,  but  only  requires 
submission  of  copies  of  correspondence 
relating  to  substantive  issues  involved 
in  such  investigation,  examination, 
litigation,  or  controversy.  Once  copies  of 
such  correspondence  become  part  of  the 
administrative  record  of  an  application 
for  exemption,  29  CFR  §  2570.51  of  the 
Department's  regulations  provides  that 
the  public  may  examine  and  copy  the 
administrative  record  of  each  exemption 
application  and  all  correspondence  and 
documents  submitted  in  connection 
therewith. 

To  the  extent  that  information 
submitted  in  connection  with  an 
investigation,  examination,  litigation,  or 
continuing  controversy  by  or  with 
certain  specified  Federal  agencies,  is  not 
contained  in  the  administrative  record 
of  an  application  for  exemption,  such 
information  is  not  available  to  the 
public  and  is  not  considered  by  the 
Department  in  making  its  determination 
that  the  transaction  for  which  relief  has 
been  requested  is  administratively 
feasible  and  in  the  interest  of,  and 
protective  of  a  plan,  and  its  participants 
and  beneficiaries,  pursuant  to  section 


408(a)  of  the  Act.  Thus,  the 
Department's  final  decision  on  any 
exemption  is  based  on  the  information 
contained  in  the  official  exemption 
application  file.  The  Department  further 
notes  that  an  exemption  does  not  take 
effect  or  protect  parties  in  interest  from 
liabilify  with  respect  to  (he  exemption 
transaction  unless  the  material  facts  and 
representations  contained  in  the 
application,  and  in  any  materials  and 
documents  submitted  in  support  of  the 
application,  are  true  and  complete  (see 
29  CFR  §  2570.49(a)). 

The  final  decision  on  the  merits  of  a 
requested  exemption  by  the  Department 
entails  an  administrative  process  which 
is  based  on  a  careful  review  of  the  entire 
public  record  of  facts  and 
representations  as  documented  in  the 
application  file.  The  Department  may 
not  grant  an  exemption,  pursuant  to 
section  408(a)  of  the  Act,  unless  a 
determination  is  made  on  the  record 
with  respect  to  the  findings  that  such  an 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  of  such 
plan. 

6.  One  commentator  questioned 
whether  IFS  and  ASA  "have  a  clue 
about  what  is  going  on,  except  spending 
the  Pension  Fund's  money." 

In  response  to  such  comment,  IFS 
notes  that  neither  ASA  nor  ASA 
Counselors  now  has  any  ongoing 
relationship  with  the  Fimd  or  the 
Project.  As  noted  in  application  D- 
10960,  EFS  replaced  ASA  Counselors  as 
independent  Named  Fiduciary  of  the 
Fimd.  Pursuant  to  its  authority  as 
independent  Named  Fiduciary,  effective 
December  14,  2000,  IFS  appointed 
LaSalle  as  QPAM,  pursuant  to  PTCE  84- 
14,  with  respect  to  the  Project. 

It  is  represented  that  both  IFS  and 
LaSalle  have  devoted  significant 
personnel  and  enormous  amounts  of 
time  to  the  Project.  In  this  regard.  IFS, 
the  most  senior  officers  of  which  are 
personally  involved  in  the  Project  on  a 
daily  basis,  has  broad  expertise  in  a 
wide  range  of  subjects  and.  in 
particular,  the  financial  and  fiduciary 
aspects  of  pension  fund  investing. 

It  is  further  represented  that  LaSalle  is 
a  leading  global  real  estate  investment 
manager  that  frequently  acts  as  a 
fiduciary.  In  addition,  LaSalle  is  a 
member  of  the  Jones  Lang  LaSalle 
group,  various  divisions  of  which  have 
assisted  (and  will  continue  to  assist) 
LaSalle  in  connection  with  the  Project. 
These  divisions,  including  Jones  Lang 
LaSalle  Hotels,  the  Project  and 
Development  Management  Group,  the 
Risk  Management  Group,  and  Jones 
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Lang  LaSalle  Capital  Markets,  are  staffed 
with  industry  professionals  collectively 
familiar  with  all  major  aspects  of  the 
Project. 

IFS'  conclusions  set  forth  in 
application  D-10971  regarding  the 
benefit  to  participants  and  beneficiaries 
of  further  investment  in  the  Project  are 
premised  in  large  part  on  expert 
conclusions  by  LaSalle.  In  this  regard, 
(based  on  its  careful  review  of  the  status 
of  the  Project  and  its  extensive  expertise 
as  a  real  estate  investment  manager], 
LaSaUe  has  concluded  that  the  Fimd  is 
likely  to  suffer  significant  economic 
harm,  if  the  Fund  was  not  able  to 
complete  the  Project  (which  would  be 
the  case  if  the  Fimd  could  not  invest 
further  assets  in  the  Partnership  because 
of  the  13%  Limitation).  It  is  represented 
that  the  various  reports  prepared  by 
both  LaSalle  and  IFS  with  respect  to  the 
Project  are  clear  evidence  of  the 
considerable  knowledge  of  both  entities 
with  respect  to  the  Project. 

7.  One  commentator  requested 
information  on  whether  there  is  a 
criminal  investigation  regarding  the 
Project. 

IFS  has  not  been  formally  advised  that 
there  is  any  pending  criminal 
investigation  with  respect  to  the  Project. 

8.  Various  commentators  indicated 
that  IFS  did  not  provide  an  adequate 
explanation  of  whether  the  exemption 
transaction  is  customary  in  the  industry. 

IFS  disagrees  with  the  contention  of 
the  commentators  in  that  regard.  It  is 
IFS'  view  that  in  granting  PTE  99-46, 
the  Department  has  impfidtly 
determined  that  the  imderlying 
transaction  [i.e.,  the  Fund's  piirchase  of 
the  Property  and  investment  in  the 
Partnership)  is  customary  in  the 
industry.'* 

Furthermore,  as  noted  in  application 
D-10971 ,  it  is  customary  for  an  equity 
investor  to  use  its  capital  to  financially 
support  a  real  estate  project  (so  long  as 
the  investor  believes  that  the 
incremental  investment  will  either  earn 
a  reasonable  return  or  avoid  significant 
losses)  and  establish  an  operating 
history  before  abandoning  the  project  or 
engaging  in  a  distressed  sale  of  assets  or 
obtaining  equity  co-investment  on 
oneroiis  terms  ^at  may  resiilt  in  a 
substantial  economic  loss  that  exceeds 
the  benefit  of  completion  of  the  project. 
It  is  represented  that  the  requested 


>*In  granting  an  exemption,  the  Department 
expresses  no  opinion  as  to  whether  or  not  a 
particular  transaction  for  which  relief  is  provided 
is  customary  in  the  industry.  In  this  regard,  the 
Department  notes  that  pursuant  to  29  U-k 
$  2570.34(aK6)  of  the  Department's  regulations,  it  is 
the  responsibility  of  the  applicant  to  inform  the 
Department  whether  the  transaction  for  which  relief 
is  requested  is  customary  for  the  industry  or  class 
involved. 


amendment  would  permit  the  Fimd  to 
continue  to  financially  support  the 
Project  to  completion,  without  incurring 
the  risk  of  possibly  violating  PTE  99-46. 
In  simmiary,  IFS  maintains  that  if  the 
relief  requested  in  application  D-10971 
is  not  granted,  the  Fimd  may  not  be  able 
to  make  an  additional  investment  in  the 
Partnership,  because  of  the  13% 
Limitation.  It  is  represented  that  after  a 
careful  review  of  the  Project,  LaSalle  has 
concluded  that  such  an  additional 
investment  should  (i)  allow  the 
Partnership  to  realize  a  stabilized  value 
of  the  Property  in  excess  of  its  estimated 
current  market  value  (if  the  Property 
were  sold  today  in  a  distressed  sale) 
plus  the  costs  of  completion;  (ii)  allow 
the  Partnership  to  receive  from 
operations  a  current  cash  yield  on  its 
investment;  (iif)  allow  the  Partnership  to 
avoid  the  costs  of  interruption  or 
abandoimient  of  the  Project;  and  (iv) 
prevent  the  Partnership  from  being 
forced  to  sell  the  Property  as  a 
distressed  asset  and  at  a  significantly 
reduced  amoimt.  Thus,  it  is  represented 
that  LaSalle  (and,  based  on  LaSalle's 
advice,  IFS)  has  concluded  that,  if  the 
requested  relief  is  not  granted,  the 
Partnership,  and,  through  it,  the  Fund, 
could  suffer  significant  adverse 
consequences,  which  clearly  would  not 
be  in  the  interest  of  participants  and 
beneficiaries. 

9.  In  a  letter  dated  June  15,  2001,  IFS 
notified  the  Department  of  a 
development  regarding  the  Property 
that,  in  the  opinion  of  IFS,  further 
supports  LaSalle's  conclusion  that 
completing  the  Project  is  likely  to  lead 
to  a  more  financially  attractive  result  for 
the  Fund  than  not  completing  it.  In  this 
regard,  it  is  represented  that  LaSalle  has 
conducted  a  competitive  process  for  the 
selection  of  a  hotel  operator  in  which  a 
field  of  ten  (10)  candidates  was 
narrowed  to  three  (3)  major  operators. 
Further,  interviews  and  negotiations 
with  each  of  the  three  finalists  resulted 
in  the  selection  of  Starwood  Hotels  and 
Resorts  Worldwide  (Starwood)  through 
its  craporate  vehicle,  Westin 
Management  Company  East,  Inc.  It  is 
represented  that  Starwood  is  the  owner 
of  such  well-known  brands  as  Sheraton, 
Westin.  and  St.  Regis. 

Further,  it  is  represented  that  on  Jime 
5,  2001,  LaSalle  signed  a  brand  and 
management  agreement  (together,  the 
Operating  Agreement)  with  Starwood  to 
brand  and  operate  the  Property  as  the 
Westin  Diplomat  Resort  and  Spa  and  to 
operate  the  country  club,  pursuant  to  a 
parallel  operating  agreement,  as  a 
member  of  Starwood's  Luxury 
Collection.  It  is  represented  that  the 
terms  of  the  15-year  Operating 
Agreement  evidence  Starwood's 


significant,  long-term  business  and 
financial  commitment  to  the  Property. 
In  this  regard,  it  is  represented  that  the 
Operating  Agreement  requires  Starwood 
to  provide  a  substantial  amount  of  "key 
money"  to  pay  for  various  pre-opening 
expenses  and  to  provide  loans,  at  very 
attractive  terms,  to  the  Property 
(without  recourse  to  the  Fund),  in 
certain  circumstances,  including  the 
occurrence  of  actual  future  cash  flow 
shortfalls  related  to  either  the  operation 
of  the  Property  or  its  ability  to  service 
debt. 

It  is  represented  that  the  willingness 
of  a  major  international  hotel 
management  company  to  enter  into  a 
long-term  agreement,  the  terms  of  which 
are  very  favorable  to  the  Partnership  and 
the  Property  should  be  viewed  as 
further  evidence  of  the  economic 
viability  of  the  Property  and  the 
commercial  reasonableness  of 
permitting  the  Fund  to  fund  the 
development  of  the  Property  to 
completion. 

As  a  result  of  the  terrorist  attacks  of 
September  11,  2001  and  its  potential 
impact  on  the  hotel  and  convention 
industry,  the  Department  specifically 
requested  that  IFS,  as  the  independent 
Named  Fiduciary  of  the  Fimd.  confirm 
that  the  most  prudent  course  of  action 
for  the  Fund  to  follow  is  completion  of 
the  Project.  In  response  to  this  request, 
EFS.  in  a  letter  dated  October  5,  2001. 
noted  that  it  sought  the  views  of  LaSalle 
and  Starwood.  Both  LaSalle  and 
Starwood,  in  letters  dated  October  4, 
2001  and  October  5,  2001,  respectively, 
indicated  that  none  of  the  groups  that 
had  booked  space  cancelled  their 
reservations  subsequent  to  the 
September  11.  2001  events.  Both  parties 
also  noted  that  it  is  not  possible  to  do 
an  assessment  of  the  impact  of  these 
events  on  the  The  Westin  Diplomat 
Resort  and  Spa's  future  hotel  and 
convention  business — other  than  to  note 
the  absence  of  cancellations — because 
the  hotel  will  not  begin  operations  until 
January  2002.  In  a  letter  dated  Octobw 
5,  2001.  LaSalle  stated  that  it  has  not 
changed  its  opinion  that  the  prudent 
course  of  acticm  is  to  complete 
construction  of  the  Property  as  soon  as 
possible.  In  a  separate  letter  dated 
October  5.  2001.  IFS  states  that  "IPS  has 
discussed  this  opinion  with  appropriate 
parties  and  finds  this  conclusion 
reasonable." 

Accordingly,  after  full  consideration 
and  review  of  the  entire  administrative 
record,  including  the  written  comments 
bom  the  commentators  and  the 
responses  thereto  by  IFS.  the  ^ 
Department  has  determined  to  grant  the 
exemption,  as  modified  and  amended 
herein. 
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The  comments  submitted  by  the 
commentators  to  the  Department  and 
the  response  by  IFS  thereto  has  been 
included  as  pari  of  the  public 
administrative  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  is  available  for  public 
inspection  in  the  Public  Disclosure 
Room  of  the  Pension  Welfare  Benefits 
Administration,  Room  N-1513,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  N.W..  Washington,  D.C.  20210. 

For  a  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  March  21,  2001,  66  FR  15900. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-fi«e  number.) 

Sierra  Health  SerYices,  Inc.  Profit 
Sharing  Plan  (the  PlanJLocated  in  Las 
Vegas,  Nevada 

[Prohibited  Transaction  Exemption  No. 
2001-40;  Application  No.  D-10884] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1),  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
certain  limited  partnership  interests 
(collectively,  the  Interest(s))  to  Sierra 
Health  Services,  Inc.,  (the  Employer)  the 
sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(a)  The  sale  is  a  one-time  transaction 
for  cash; 

(b)  The  Plan  pays  no  conmiissions  or 
any  other  expenses  relating  to  the  sale; 

(c)  The  sales  price  is  the  greater  of  (i) 
the  fair  market  value  of  the  Interests  as 
determined  by  a  qualified,  independent, 
appraiser  (ii)  the  value  of  the  Interests, 
as  determined  by  the  general  partner  of 
each  partnership  and  reported  on  the 
most  recent  account  statements 
available  at  the  time  of  the  sale  or  (iii) 
the  Plan's  original  acquisition  and 
holding  costs. 

(d)  The  Plan  suffers  no  loss,  as  a  result 
of  its  acquisition  and  holding  of  the 
Interests,  taking  into  account  all  cash 
distributions  received  by  the  Plan  as  a 
result  of  owning  the  Interests. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 


Proposed  Exemption  published  on  July 
30.  2001  at  66  FR  39356. 

Written  Comments 

The  Department  received  one 
comment  from  an  interested  person  on 
the  proposed  exemption.  The 
Department  forwarded  a  copy  of  the 
comment  to  the  401  (k)  committee  (the 
Committee),  which  approves  the 
guidelines  for  investment  of  the 
Employer  directed  fund,  and  requested 
that  the  Committee  respond  in  writing 
to  the  concerns  raised  by  the 
commentator.  A  description  of  the 
comment  and  the  Committee's  response 
are  summarized  below. 

The  commentator  urged  that  the 
exemption  not  be  granted  because  she 
believed  that  the  Property  had  been 
under  valued  and  requested  another 
independent  appraisal  of  the  Property. 

The  Committee,  in  response 
represents  the  following:  The  valuation 
used  for  the  purchase  price  is  the 
highest  of  the  following  three  items:  (1) 
The  fair  market  value  of  the  Interests,  as 
determined  by  a  qualified  independent 
appraiser;  (2)  the  value  of  the  Interests 
as  determined  by  the  General  Partner  of 
each  partnership;  or  (3)  the  Plan's 
original  acquisition  and  holding  costs. 

As  part  of  a  long-term  employee 
retention  strategy,  the  Employer  ceased 
to  direct  the  investment  of  the 
employer's  contributions  to  the  Plan. 
Prudential  Securities  was  engaged  as 
Trustee,  and  both  the  employer's  and 
employees'  contributions  were 
combined  in  a  single  account.  Every 
participant  now  has  the  ability  to  direct 
his/her  investments,  on  a  daily  basis  if 
they  so  desire.  The  holding  of  these 
Interests  prevents  participants  from 
being  able  to  direct  their  investment  to 
the  extent  that  these  Interests  constitute 
a  portion  of  their  Plan  assets. 

The  qualified,  independent,  certified 
appraisal  was  completed  by  William  P. 
Geary,  a  Nevada  Certified  General 
Appraiser.  The  appraisal  was  prepared 
in  conformity  with  the  current 
requirements  of  the  Uniform  Standards 
of  Professional  Appraisal  Practice  as 
published  by  the  Appraisal  Foundation, 
and  the  federal  financial  institutions 
regulating  agencies.  The  compensation 
for  the  appraisal  was  not  contingent 
upon  the  reporting  of  a  predetermined 
value  or  direction  in  value  that  favors 
SHS,  the  amount  of  the  value  estimate, 
the  attainment  of  stipulated  result  or  the 
occurrence  of  a  subse<juent  event. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  comment  by  the 
commentator,  and  the  responses  of  the 
Committee,  the  Department  has 
determined  to  grant  the  exemption  as 


proposed.  In  this  regard,  the  comment 
submitted  to  the  Department  has  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor.  200 
Constitution  Ave.  NW,  Washington  DC 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-«883  (this  is  not  a 
toll-fi«e  number). 

Barclays  Bank  PLC  and  Barclays 
Capital  Inc.  Located  in  London, 
England  and  New  York,  New  York 

(Prohibited  Transaction  Exemption  2001-41; 
Application  No.  [>-10g66| 

Exemption 

Section  I — Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
as  of  January  24.  2001,  to: 

(a)  The  lending  of  securities,  under 
certain  exclusive  borrowing 
arrangements,  to: 

(1)  Barclays  Bank  pic  (Barclays); 

(2)  Barclays  Capital  Inc.  (BCI)  and  any 
other  affiliate  of  Barclays  that,  now  or  in 
the  future,  is  a  U.S.  registered  broker- 
dealer  or  a  government  securities  broker 
or  dealer  or  U.S.  bank; 

(3)  Barclays  Capital  Securities 
Limited,  which  is  subject  to  regulation 
in  the  United  Kingdom  by  the  Securities 
and  Futures  Authority  of  the  United 
Kingdom  (the  UK  SPA);  and 

(4)  Any  broker-dealer  or  bank  that, 
now  or  in  the  future,  is  an  affiliate  of 
Barclays  which  is  subject  to  regulation 
by  the  UK  SFA  or  the  Bank  of 
England,(each  such  affiliated  foreign 
broker-dealer  or  bank  referred  to  as  a 
"Foreign  Borrower,"  and.  together  with 
Barclays  and  BCI,  collectively  referred 
to  as  the  "Borrowers"),  by  employee 
benefit  plans,  including  commingled 
investment  funds  holding  assets  of  such 
plans  (Plans),  with  respect  to  which 
Barclays  or  any  of  its  affiliates  is  a  party 
in  interest;  and 

(b)  The  receipt  of  compensation  by 
Barclays  or  any  of  its  affiliates  in 
connection  with  securities  lending 
transactions,  provided  that  the 
following  conditions  set  forth  in  Section 
n,  below,  are  satisfied. 
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Section  11 — Conditions 

(a)  For  each  Plan,  neither  the 
Borrower  nor  any  affiliate  has  or 
exercises  discretionary  authority  or 
control  over  the  Plan's  investment  in  the 
securities  available  for  loan,  nor  do  they 
render  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21  (c))  with 
respect  to  those  assets. 

(d)  The  party  in  interest  dealing  with 
the  Plan  is  a  party  in  interest  with 
respect  to  the  Plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  Plan,  or  solely  by  reason 
of  a  relationship  to  a  service  provider 
described  in  section  3(14)(F),  (G).  (H)  or 
(I)  of  the  Act. 

(c)  The  Borrower  directly  negotiates 
an  exclusive  borrowing  agreement  (the 
Borrowing  Agreement)  with  a  Plan 
fiduciary  which  is  independent  of  the 
Borrower  and  its  affiliates. 

(d)  The  terms  of  each  loan  of 
securities  by  a  Plan  to  a  Borrower  are  at 
least  as  favorable  to  such  Plan  as  those 
of  a  comparable  arm's-length  transaction 
between  unrelated  parties,  taking  into 
account  the  exclusive  arrangement. 

(e)  In  exchange  for  granting  the 
Borrower  the  exclusive  right  to  borrow 
certain  secxirities,  the  Plan  receives  from 
the  Borrower  either  (i)  a  flat  fee  (which 
may  be  equal  to  a  percentage  of  the 
value  of  the  total  securities  subject  to 
the  Borrowing  Agreement  from  time  to 
time),  (ii)  a  periodic  payment  that  is 
equal  to  a  percentage  of  the  value  of  the 
total  balance  of  outstanding  borrowed 
securities,  or  (iii)  any  combination  of  (i) 
and  (ii)  (collectively,  the  Exclusive  Fee). 
If  the  Borrower  deposits  cash  collateral, 
all  the  earnings  generated  by  such  cash 
collateral  shall  be  returned  to  the 
Borrower;  provided  that  the  Borrower 
may,  but  shall  not  be  obligated  to,  agree 
wiUi  the  independent  fiduciary  of  the 
Plan  that  a  percentage  of  the  earnings  on 
the  collateral  may  be  retained  by  the 
Plan  or  the  Plan  may  agree  to  pay  the 
Borrower  a  rebate  fee  and  retain  the 
earnings  on  the  collateral  (the  Shared 
Earnings  Compensation).  If  the 
Borrower  deposits  non-cash  collateral, 
all  earnings  on  the  non-casfa  collateral 
shall  be  returned  to  the  Borrower; 
provided  that  the  Borrower  may,  but 
shall  not  be  obligated  to,  agree  to  pay 
the  Plan  a  lending  fee  (the  Lending 
Fee)(the  Lending  Fee  and  the  Shared 
Earnings  Compensation  are  collectively 
referred  to  as  the  "Transaction  Lending 
Fee").  The  Transaction  Lending  Fee,  if 
any.  shall  be  either  in  addition  to  the 
Exclusive  Fee  or  an  offset  against  such 
Exclusive  Fee.  The  Exclusive  Fee  and 
the  Transaction  Lending  Fee  may  be 
determined  in  advance  or  pursuant  to 
an  objective  formula,  and  may  be 


different  for  different  securities  or 
different  groups  of  securities  subject  to 
the  Borrowing  Agreement.  Any  change 
in  the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  that  the  Borrower  pays  to 
the  Plan  with  respect  to  any  securities 
loan  requires  the  prior  written  consent 
of  the  independent  fiduciary  of  the  Plan, 
except  that  consent  is  presimied  where 
the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  changes  pursuant  to  an 
objective  formula.  Where  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee 
changes  pursuant  to  an  objective 
formula,  the  independent  fiduciary  of 
the  Plan  must  be  notified  at  least  24 
hours  in  advance  of  such  change  and 
such  independent  Plan  fiduciary  must 
not  object  in  writing  to  such  change, 
prior  to  the  effective  time  of  such 
change. 

(f)  The  Borrower  may,  but  shall  not  be 
required  to,  agree  to  maintain  a 
minimum  balance  of  borrowed 
securities  subject  to  the  Borrowing 
Agreement.  Such  minimum  balance 
may  be  a  fixed  U.S.  dollar  amount,  a  flat 
percentage  or  other  percentage 
determined  pursuant  to  an  objective 
formula. 

(g)  By  the  close  of  business  on  or 
before  the  day  the  loaned  securities  are 
delivered  to  the  Borrower,  the  Plan 
receives  from  the  Borrower  (by  physical 
delivery,  book  entry  in  a  securities 
depository  located  in  the  United  States, 
wire  transfer,  or  similar  means) 
collateral  consisting  of  U.S.  currency, 
securities  issued  or  guaranteed  by  the 
U.S.  Government  or  its  agencies  or 
instnmientalities,  irrevocablu  bank 
letters  of  credit  issued  by  a  U.S.  bank 
other  than  Barclays  or  any  affiliate 
thereof,  or  any  combination  thereof,  or 
other  collateral  permitted  under 
Prohibited  Transaction  Exemption  81-6 
(46  FR  7527,  Jan.  23, 1981,  as  amended 
at  52  FR  18754,  May  19, 1987)  (PTE  81- 
6)  (as  amended  or  superseded)'^  Such 
collateral  will  be  deposited  and 
maintained  in  an  accoimt  which  is 
separate  from  the  Borrower's  accoimts 
and  will  be  maintained  with  an 
institution  other  than  the  Borrower.  For 
this  purpose,  the  collateral  may  be  held 
on  behalf  of  the  Plan  by  an  affiliate  of 
the  Borrower  that  is  the  trustee  or 
custodian  of  the  Plan. 


'"PTE  81-6  provides  an  exemption  under  certain 
conditions  from  section  406(a)(1)(A)  through  (D)  of 
the  Act  and  the  corresponding  provisions  of  section 
497S(c)  of  the  Code  for  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan  to  a  U.S. 
broker-dealer  registered  under  the  Securities 
Exchange  Act  of  1934  (the  1934  Act)  (or  exempted 
from  registration  under  the  1934  Act  as  a  dealer  in 
exempt  Government  securities,  as  defined  therein) 
or  to  a  U.S.  bank,  that  is  a  party  in  interest  with 
respect  to  such  plan. 


(h)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  the  stated  amount) 
of  the  collateral  initially  equals  at  least 
102  percent  of  the  market  value  of  the 
loaned  securities  on  the  close  of 
business  on  the  day  preceding  the  day 
of  the  loan  and,  if  the  market  value  of 
the  collateral  at  any  tinig  falls  below  100 
percent  (or  such  higher  percentage  as 
the  Borrower  and  the  independent 
fiduciary  of  the  Plan  may  agree  upon)  of 
the  market  value  of  the  loaned 
securities,  the  Borrower  delivers 
additional  collateral  on  the  following 
day  to  bring  the  level  of  the  collateral 
back  to  at  least  102  percent.  The  level 
of  the  collateral  is  monitored  daily  by 
the  Plan  or  its  designee,  which  may  be 
Barclays  or  any  of  its  affiliates  which 
provides  custodial  or  directed  trustee 
services  in  respect  of  the  securities 
covered  by  the  Borrowing  Agreement  for 
the  Plan.  "The  applicable  Borrowing 
Agreement  shall  give  the  Plan  a 
continuing  security  interest  in  and  lien 
on  the  collateral. 

(i)  Before  entering  into  a  Borrowing 
Agreement,  the  Borrower  furnishes  to 
the  Plan  the  most  recent  publicly 
available  audited  and  unaudited 
statements  of  its  financial  condition,  as 
well  as  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  independent  fiduciary 
to  determine  whether  the  Plan  should 
enter  into  or  renew  the  Borrowing 
Agreement. 

(j)  The  Borrowing  Agreement  contains 
a  representation  by  the  Borrower  that,  as 
of  each  time  it  borrows  securities,  there 
has  been  no  material  adverse  change  in 
its  financial  condition  since  the  date  of 
the  most  recently  furnished  statements 
of  financial  condition. 

(k)  The  Plan  receives  the  equivalent  of 
all  distributions  made  during  the  loan 
period,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities,  that  the  Plan  would  have 
received  (net  of  tax  withholdings)  ^°  had 
it  remained  the  record  owner  of  the 
securities. 

(1)  The  Borrowing  Agreement  and/or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty  (except  for,  if  the  Plan 
has  terminated  its  Borrowing 
Agreement,  the  return  to  the  Borrower 
of  a  pro-rata  portion  of  the  Exclusive 
Fee  paid  by  the  Borrower  to  the  Plan) 


2°  The  Department  notes  the  Applicants' 
representation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  are  subject  to  foreign  tax  withholdings 
and  that  the  Borrower  will  always  put  the  Plan  back 
in  at  least  as  good  a  position  as  it  would  have  been 
bad  it  not  loaned  securities. 
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whereupon  the  Borrower  delivers 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  the  lesser  of  five  business  days 
of  written  notice  of  termination  or  the 
customar>-  settlement  period  for  such 
securities. 

(m)  In  the  event  that  the  Borrower 
fails  to  return  securities  in  accordance 
with  the  Borrowing  Agreement,  the  Plan 
will  have  the  right  imder  the  Borrowing 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  pa)rment  of  the 
purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Borrower's 
obligation  to  return  the  Plan's  securities, 
the  Borrower  will  indemnify  the  Plan  in 
the  U.S.  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  incurred  by  the  Plan  plus 
applicable  interest  at  a  reasonable  rate, 
including  reasonable  attorneys'  fees 
incurred  by  the  Plan  for  legal  action 
arising  out  of  default  on  the  loans,  or 
failure  by  the  Borrower  to  properly 
indemnify  the  Plan. 

(n)  Except  as  otherwise  provided 
herein,  all  procedures  regarding  the 
securities  lending  activities,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  (as  amended  or 
superseded),  as  well  as  to  applicable 
securities  laws  of  the  United  States  and/ 
or  the  United  Kingdom,  as  appropriate. 

(0)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  p>ermitted  to  lend  seciuities 
to  the  Borrowers:  provided,  however, 
that— 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  shall 
be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  imder  its  management  and 
control,  exclusive  of  ^e  $50  million 


threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  group  trust  or  any  other  form  of  entity 
the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein:  and 

(ii)  Has  total  assets  imder  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amoimt 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  making  loans  of 
securities.) 

(p)  Prior  to  any  Plan's  approval  of  the 
lending  of  its  seciurities  to  the 
Borrowers,  a  copy  of  this  exemption 
(and  the  notice  of  pendency)  is  provided 
to  the  Plan,  and  the  Borrower  informs 
the  independent  fiduciary  that  the 
Borrower  is  not  acting  as  a  fiduciary  of 
the  Plan  in  connection  with  its 
borrowing  securities  from  the  Plan.^' 

(q)  The  independent  fiduciary  of  the 
Plan  receives  monthly  reports  with 
respect  to  the  securities  lending 
transactions,  including  but  not  limited 
to  the  information  set  forth  in  the 
following  sentence,  so  that  an 


"The  Department  notes  the  Applicants' 
representation  that,  under  the  proposed  exclusive 
borrowing  arrangements,  neither  the  Borrower  nor 
any  of  its  affiliates  will  perform  the  essential 
functions  of  a  securities  lending  agent,  i.e..  the 
Applicants  will  not  be  the  fiduciary  who  negotiates 
the  terms  of  the  Borrowing  Agreement  on  behalf  of 
the  Plan,  the  fiduciary  who  identifies  the 
appropriate  borrowers  of  the  securities  or  the 
fiduciary  who  decides  to  lend  securities  pursuant 
to  an  exclusive  arrangement.  However,  (he 
Applicants  or  their  affiliates  may  monitor  (he  level 
of  collateral  and  the  value  of  the  loaned  securities. 


independent  Plan  fiduciary  may 
monitor  such  transactions  with  the 
Borrowers.  The  monthly  report  will  list 
for  a  specified  period  all  outstanding  or 
closed  securities  lending  transactions. 
The  report  will  identify  for  each  open 
loan  position,  the  securities  involved, 
the  value  of  the  security  for 
collateralization  purposes,  the  current 
value  of  the  collateral,  the  rebate  or 
premium  (if  applicable)  at  which  the 
security  is  loaned,  and  the  number  of 
days  the  security  has  been  on  loan.  At 
the  request  of  the  Plan,  such  a  report 
will  be  provided  on  a  daily  or  weekly 
basis,  rather  than  a  monthly  basis.  Also, 
upon  request  of  the  Plan,  the  Borrower 
will  provide  the  Plan  with  daily 
confirmations  of  securities  lending 
transactions. 

(r)  In  addition  to  the  above 
conditions,  all  loans  involving  Foreign 
Borrowers  must  satisfy  the  following 
supplemental  requirements: 

(1)  Such  Foreign  Borrower  is  a  bank 
which  is  subject  to  regulation  by  the 
Bank  of  England  or  is  a  registered 
broker-dealer  subject  to  regulation  by 
the  UK  SFA; 

(2)  Such  Foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR. 
240.15a-6)  under  the  Securities 
Exchange  Act  of  1934  (the  1934  Act) 
which  provides  foreign  broker-dealers  a 
limited  exception  from  United  States 
registration  requirements: 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  in  U.S.  dollar- 
denominated  securities  or  letters  of 
credit,  or  other  collateral  permitted 
under  PTE  81-6  (as  amended  or 
superseded): 

(4)  AH  collateral  is  held  in  the  United 
States  and  the  situs  of  the  Borrowing 
Agreement  is  maintained  in  the  United 
States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  C.F.R.  2550.404(b)-l:  and 

(5)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  Barclays 
or  the  Foreign  Borrower  must: 

(i)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States; 

(ii)  Agree  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent): 

(iii)  Consent  to  the  service  of  process 
on  the  Process  Agent;  and 

(iv)  Agree  that  enforcement  by  a  Plan 
of  the  indemnity  provided  by  Barclays 
or  the  Foreign  Borrower  will  occur  in 
the  United  States  courts. 

(s)  Barclays  or  the  Borrower 
maintains,  or  causes  to  be  maintained, 
within  the  United  States  for  a  period  of 
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six  years  from  the  date  of  such 
transaction,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Barclays  and/or  its  affiliates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period;  and 

(2)  No  party  in  interest  other  than  the 
-Borrower  sh^  be  subject  to  the  civil 

penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (t)(l). 

(t)(l)  Except  as  provided  in 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (s)  are- unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(SEC); 

(ii)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(iv)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (t)(l)(ii)- 
(t)(l)(iv)  are  authorized  to  examine  the 
trade  secrets  of  Barclays  or  its  affiliates 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  HI — Definitions 

(a)  An  "affiliate"  of  a  person  means: 
(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual); 

(ii)  Any  officer,  director,  employee  or 
relative  (as  defined  in  section  3(15)  of 


the  Act)  of  any  such  other  person  or  any 
partner  in  any  such  person;  and 

(iii)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  employee,  or  in  which  such  person 
is  a  partner. 

(b)  The  term  "Foreign  Borrower"  or 
"Foreign  Borrowers"  means  Barclays 
Capital  Securities  Limited  and  any 
broker-dealer  or  bank  that,  now  or  in  the 
futiue,  is  an  affiliate  of  Barclays  which 
is  subject  to  regulation  by  the  UK  SFA 
or  the  Bank  of  England. 

(c)  The  term  "Borrower"  includes 
Barclays,  BCI,  the  Foreign  Borrowers 
and  any  other  affiliate  of  Barclays  that, 
now  or  in  the  futiue,  is  a  U.S.  registered 
broker-dealer  or  a  govenmient  securities 
broker  or  dealer  or  U.S.  bank. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  June  28,  2001  at  66  FR 
34475. 

Effective  Date:  This  exemption  will  be 
effective  as  of  January  24,  2001. 

Written  Comments 

The  Department  received  one 
comment  letter  with  respect  to  the 
Notice.  The  comment  letter  was 
submitted  by  Barclays  Bank  PLC  and 
certain  of  its  affiliates  (the  Applicants). 
The  Applicants  made  three  comments 
that  concerned  minor  modifications  to 
the  language  of  the  exemption,  as 
proposed. 

First,  the  Applicants  requested  that 
the  word  "remaining"  be  deleted  from 
the  second  sentence  in  Section  n(e)  of 
the  Notice.  Second,  the  Applicants 
requested  that  the  term  "financial 
statements"  in  Section  II(j)  of  the  Notice 
be  replaced  with  the  term  "statements  of 
financial  condition"  in  the  final 
exemption.  Finally,  the  Applicants 
requested  that  the  following  language  be 
added  to  the  end  of  the  sei^ence  in 
Section  II(r)(3)  of  the  Notice:  "or  such 
other  collateral  as  may  be  permitted 
under  PTE  81-6  from  time  to  time." 

The  Department  concurs  with  the 
Applicants'  comments  and  suggested 
changes,  and  has  modified  the  language 
of  the  final  exemption  accordingly. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  from  the  Applicants,  the 
Department  has  decided  to  grant  the 
exemption,  as  modified  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Lloyd  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-fr^e  number.) 


Columbia  Savings  Plan  (the  Plan) 
Located  in  Wilinington.  DE 

[Prohibited  Transaction  Exemption  2001-42; 
Exemption  Application  No.  0-10977) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  and  section  407(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  November  1,  2000,  to  (1)  the 
receipt,  by  the  Plan,  of  Stock 
Appreciation  Income  Linked  Securities 
(SAILS),  in  exchange  for  common  stock 
in  Columbia  Energy  Group  .(Columbia 
Energy),  the  Plan  sponsor;  (2)  the 
extension  of  credit  by  the  Plan  to 
NiSource,  Inc.  (NiSource),  a  party  in 
interest,  in  connection  with  Uie  receipt 
of  the  zero  coupon  bond  portion  of  the 
SAILS;  (3)  the  continued  holding  of  the 
SAILS  by  the  Plan;  and  (4)  the  potential 
sale  of  the  SAILS  by  the  Plan  to 
NiSource. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  Plan  automatically  received 
the  SAILS  in  exchange  for  its  shares  of 
Colvimbia  Energy  common  stock,  in 
accordance  with  the  terms  of  an 
agreement  and  plan  of  merger,  and  it 
paid  no  fees  or  commissions  in 
coimection  with  its  receipt  of  the  SAILS 
and  other  merger  consideration. 

(b)  All  Columbia  Energy  shareholders, 
including  Plan  participants,  received 
SAILS  in  the  same  manner,  so  that  the 
Plan  participants  and  beneficiaries  were 
not  in  a  less  advantageous  position  than 
other  Columbia  Energy  shareholders. 

(c)  The  Plan's  receipt  of  the  SAILS 
resulted  from  shareholder  approval  and 
did  not  relate  to  any  unilateral  exercise 
of  discretion  by  a  Plan  fiduciary. 

(d)  Morgan  Stanley  and  Salomon 
Smith  Barney,  Inc.  advised  Columbia 
Energy  that  the  consideration  consisting 
of  NiSoiut;e  common  stock,  SAILS  and 
cash  for  Columbia  Energy  common 
stock  was  "fair,"  from  a  financial  point 
of  view. 

(e)  Duff  &  Phelps,  Inc.  provided 
Fidelity  Investments,  Inc.,  the  Plan 
trustee  (the  Trustee),  and  the  Plan's 
Savings  Plan  Committee  with 
independent  financial  advice 
concerning  the  valuation  of  the  SAILS. 

(f)  The  Plan  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
acquisition  and  holding  of  the  SAILS, 
nor  will  it  pay  any  fees  or  commissions 
if  any  SAILS  are  sold  to  NiSource. 

(g)  An  independent  fiduciary,  United 
States  Trust  Company,  N.A.  (U.S.  Trust), 

(1)  Monitored  the  Plan's  holding  and 
disposition  of  the  SAILS; 
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(2)  Determined  whether  it  was 
appropriate  for  the  Plan  to  dispose  of 
the  SAILS  (either  on  the  open  market  or 
through  a  direct  sale  to  NiSource)  and 
instructed  the  Trustee  regarding  such 
disi>osition; 

(3)  Would  determine,  in  the  event  of 
a  sale  of  any  SAILS  to  NiSource,  the  fair 
market  value  of  such  SAILS  either  (i) 
based  on  their  closing  price  on  the  New 
York  Stock  Exchange  (the  NYSE)  on  the 
date  of  the  transaction,  or  (ii)  on  the 
basis  of  an  independent  appraisal  if  the 
SAILS  were  not  carried  on  the  NYSE,  or 
in  the  event  it  concluded  that  the 
closing  price  on  the  NYSE  was  not 
representative  of  the  fair  market  value  of 
the  SAILS  as  of  the  transaction  date;  and 

(4)  Disposed  of  all  SAILS  held  by  the 
Plan  on  me  NYSE  before  the  end  of 
calendar  year  2001. 

(h)  The  Plan  would  not  be  required  to 
pay  any  fees  or  commissions  in  the 
event  any  SAILS  were  sold  to  NiSource. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
30,  2001  at  66  FR  39367. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  The  comment  was  submitted  by 
a  Plan  participant  who  stated  that  she 
was  initially  given  the  choice  of  how 
she  wanted  her  shares  of  Columbia 
Energy  common  stock  converted. 
Although  the  commenter  chose  to 
exchange  her  Columbia  Energy  common 
stock  for  NiSource  common  stock,  she 
ended  up  receiving  both  NiSource 
common  stock  and  SAILS.  The 
commenter  declared  this  form  of 
consideration  to  be  unacceptable  to 
herself  and  to  other  Plan  participants 
who  were  treated  similarly.  The 
commenter  also  questioned  whether 
participants  who  received  SAILS  would 
be  again  taken  advantage  of  by  not 
having  a  choice  or  say  in  the  matter  and 
she  suggested  that  Columbia  Energy 
provide  meetings  and  clearer 
explanations  to  questions  in  layman's 
terms  so  that  all  parties  involved  could 
make  informed  choices. 

Columbia  Energy  responded  to  the 
commenter's  concerns  by  stating  that 
the  Trustee  and  the  Plan  fiduciaries  had 
acted  prudently  and  in  the  best  interests 
of  the  Plan  participants  with  respect  to 
the  subject  transactions.  In  this  regard, 
Columbia  Energy  noted  that  the  Plan 
was  treated  in  the  same  maimer  as  any 
other  holder  of  Columbia  Energy 
common  stock  that  had  made  a  valid 
election  to  receive  NiSource  common 


stock  in  exchange  for  Columbia  Energy 
common  stock,  or  to  receive 
consideration  in  the  form  of  cash  and 
SAILS,  in  exchange  for  Columbia 
Energy  common  stock.  Coliunbia  Energy 
also  noted  that  due  to  uncertainty  on 
whether  the  SAILS  constituted 
qualifying  employer  securities,  the 
'Trustee  was  required,  imder  the  terms  of 
the  Trust  Agreement  and  applicable 
law,  to  override  all  Plan  participant 
elections  to  receive  cash  and  SAILS 
consideration,  and  to  elect,  in  the 
alternative  NiSource  common  stock. 
However,  because  a  large  number  of 
Columbia  Energy's  shareholders  elected 
to  receive  NiSource  common  stock,  the 
stock  elections  had  to  be  prorated.  Thus, 
Columbia  Energy  explained  that  the 
Plan  (and  Plan  participants)  ultimately 
received  SAILS,  in  addition  to  shares  of 
NiSource  common  stock,  and  cash.  The 
SAILS  were  held  in  a  separate  fund, 
which  was  not  subject  to  participant 
direction,  and  disposed  of  during  the 
2001  calendar  year. 

To  protect  the  interests  of  the  Plan 
participants,  Columbia  Energy  indicated 
that  it  retained  U.S.  Trust  to  serve  on 
behalf  of  the  Plan  as  an  independent 
fiduciary  and  oversee  the  Plan's  holding 
and  eventual  disposition  of  the  SAILS 
on  the  NYSE.  As  a  result  of  such 
disposition,  Columbia  Energy  stated  that 
each  Plan  participant  received  the 
proceeds  attributable  to  the  number  of 
SAILS  held  in  the  participant's  SAILS 
account,  thereby  entitling  the 
participant  to  direct  the  proceeds  into 
one  or  more  investment  options  under 
the  Plan. 

Because  the  Plan  has  already  disposed 
of  all  SAILS  it  held  on  the  NYSE  rather 
than  selling  them  directly  to  NiSource, 
the  Department  has  decided  to  modify 
Conditions  (g)  and  (h)  of  the  proposed 
exemption  to  reflect  more  accurately  the 
role  of  U.S.  Trust  and  what  actually 
transpired.  Thus,  Conditions  (g)  and  (h) 
of  the  final  exemption  have  been  revised 
to  read  as  follows: 

(g)  An  independent  fiduciary,  United 
States  Trust  Company,  N.A.  (U.S.  Trust), 

(1)  Monitored  the  Plan's  holding  and 
disposition  of  the  SAILS: 

(2)  Determined  whether  was  appropriate 
for  the  Plan  to  dispose  of  the  SAILS  (either 
on  the  open  market  or  through  a  direct  sale 
to  NiSource)  and  instructed  the  Trustee 
regarding  such  disposition: 

(3)  Would  determine,  in  the  event  of  a  sale 
of  any  SAILS  to  NiSource,  the  fair  market 
value  of  such  SAILS  either  (i)  based  on  their 
closing  price  on  the  New  York  Stock 
Exchange  (the  NYSE)  on  the  date  of  the 
transaction,  or  (ii)  on  the  basis  of  an 
independent  appraisal  if  the  SAILS  were  not 
carried  on  the  r>fYSE,  or  in  the  event  it 
concluded  that  the  closing  price  on  the  NYSE 
was  not  representative  of  the  fair  market 


value  of  the  SAILS  as  of  the  transaction  date; 
and 

(4)  Disposed  of  all  SAILS  held  by  the  Plan 
on  the  NYSE  before  the  end  of  calendar  year 
2001. 

(h)  The  Plan  would  not  be  required  to  pay 
any  fees  or  commissions  in  the  event  any 
SAILS  were  sold  to  NiSource. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment  and 
clarifications  noted  above,  the 
Department  has  decided  to  grant  the 
exemption. 

For  further  information  regarding  the 
comment  and  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10977)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fr«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  frtim  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplementalto  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
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transaction  is  in  fiact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  17th  day  of 
October,  2001. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
[FR  Doc.  01-26568  Filed  10-19-01;  8:45  am] 
MIXMG  CODE  4S10-29-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Ck)mmittee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Polar 
Programs  (1130). 

Dates/Time:  November  5.  2001;  8:30  am  to 
5  pm;  November  6,  2001;  8:30  am  to  5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA— Room  1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Brenda  Williams,  Office  of 
Polar  Programs  (OPP).  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  292-8030. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  polar  research  community;  to  provide 
advice  to  the  Director  of  OPP  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Discussion  of  NSF-wide 
initiatives,  long-range  planning  and  GPRA. 

Dated:  October  16.  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
(FR  Doc.  01-26516  Filed  10-19-01;  8:45  am] 
■UMQCOOE  796S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-400] 

Carolina  Power  &  Light  Company; 
Notlca  of  Issuance  of  Amendment  To 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  to  Facility  Operating 


License  No.  NPF-63  issued  to  Carolina 
Power  &  Light  Company  (CP&L,  the 
licensee),  which  revised  the  Operating 
License  (OL)  and  Technical 
Specifications  (TS)  for  operation  of  the 
Sbearon  Harris  Nuclear  Power  Plant, 
Unit  1  (HNP),  located  in  Wake  and 
Chatham  Counties,  North  Carolina.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the  OL  and 
TS  for  HNP  to  reflect  an  increase  in  the 
licensed  core  power  level  to  2900 
Megawatts  (thermal),  4.5%  greater  than 
the  current  level. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
February  6,  2001  (66  FR  9110).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (66  FR 
51982). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  December  14,  2000, 
and  supplements  dated  March  8,  March 
27.  April  26,  May  14,  May  18,  June  4. 
June  11.  June  26,  June  29,  July  3,  July 
16  (2  letters),  July  17.  August  17,  and 
September  20,  2001,  (2)  Amendment 
No.  107  to  License  No.  NPF-63,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  Documents 
may  be  examined,  and/or  copied  for  a 
fee.  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site.  http://www.nrc.gov/NRC/ADAMS/ 
index.btml.  If  you  do  not  have  access  to 


ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  Reference  staff  at  1- 
800-397^209.  301-415-4737  or  by  e- 
mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Marvland.  this  12th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
N.  Kalyanam, 

Acting  Project  Manager.  Section  2,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  01-26525  Filed  10-19-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-445  and  50-446] 

TXU  Electric;  Notice  of  Issuance  of 
Amendments  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  Amendment  No.  89  to 
Facility  Operating  License  (FOL)  No. 
NPF-87  and  Amendment  No.  89  to  FOL 
No.  NPF-89  issued  to  TXU  Electric  (the 
licensee),  which  revised  FOL  Nos.  NPF- 
87  and  NPF-89  and  the  Technical 
Specifications  for  operation  of  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES).  Units  1  and  2.  located  in 
Somervell  and  Hood  Counties,  Texas. 
The  amendments  are  effective  as  of  the 
date  of  issuance. 

The  amendments  modified  FOL  Nos. 
NPF-87  and  NPF-89  and  the  Technical 
Specifications  to  increase  the  maximum 
licensed  thermal  power  of  CPSES.  Units 
1  and  2,  to  3458  MWt,  which  represents 
an  increase  of  approximately  1.4  percent 
of  the  currently  licensed  thermal  power 
for  CPSES,  Unit  1,  and  an  increase  of 
approximately  0.4  percent  for  CPSES. 
Unit  2.  In  addition,  the  amendments 
remove  Texas  Municipal  Power  Agency 
(TMPA)  from  both  Unit  1  and  Unit  2 
FOLs  since  transfer  of  partial  ownership 
from  TMPA  to  TXU  was  completed. 

The  application  for  the  amendment, 
as  supplemented,  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
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published  in  the  Federal  Register  on 
May  29,  2001  (66  FR  29186).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment(66  FR  45065, 
dated  August  27,  2001). 

For  further  details  with  respect  to  the 
action  see  (1)  the  licensee's  application 
for  amendment  dated  April  5,  2001,  as 
supplemented  by  letters  dated  June  28, 
August  2,  and  September  10,  2001;  (2) 
Amendment  No.  89  to  FOL  No.  NPF-87 
and  Amendment  No.  89  to  FOL  No. 
NPF-89;  (3)  the  Commission's  related 
Safety  Evaluation;  and  (4)  the 
Commission's  Environmental 
Assessment.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRC's  Public  Documient  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
wrww.nrc.gov/NRC/ADAMS/index.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  October.  2001. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  |affe. 

Senior  Project  Manager,  Section  1,  Project 

Directorate  IV,  Division  of  Licensing  Project 

Management, Off  ice  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-26524  Filed  10-19-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMmm  No.  34-44923;  File  No.  4-206] 

Intarmarlcet  Trading  System:  Ordsr 
Granting  Approval  of  the  Eightaanth 
Amendment  to  the  ITS  Plan  Relating  to 
the  Pacific  Exchange,  Inc's 
Implementation  of  the  ARCA  Facility 

October  11.  2001. 

On  July  24.  2001,  the  Intermarket 
Trading  System  Operating  Committee 
("ITSOC")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
11 A  of  the  Securities  ExchangeAct  of 
1934  ("Act").'  and  Rule  llA3a3-2 
thereimder,^  proposed  amendment 
("Eighteenth  Amendment")  to  the 
restated  ITS  Plan.  ♦  The  proposed 
amendment  eliminated  provisions  in 
the  ITS  Plan  relating  to  the  PCX's 
Remote  Specialists,  and  included 
provisions  relating  to  the  PCX's 
implementation  of  the  Archipelago 
("ARCA")  facility.*  The  ARCA  facility  is 
a  computerized  electronic  facility  for 
trading  equity  seciuities  at  the  PCX. 
Notice  of  the  proposed  amendment 
appeared  in  the  Federal  Register  on 
August  16,  2001.5  The  Commission 
received  no  comments  on  the  proposed 
amendment.  This  order  approves  the 
proposed  amendment. 

The  proposed  amendment  describes 
how  the  a!rCA  facility  will  interact  with 
ITS.  It  provides  a  formula  that  the 
ARCA  must  comply  with  which  limits 
both  share  voliune  and  trade  volume 


>  15  U.S.C:  78k-l. 

M7CFR240.11Aa3-2. 

3  The  ITS  is  a  National  Market  System  ("NMS") 
plan,  which  was  designed  (o  facilitate  ilermarket 
trading  in  exchange-listed  equity  securities  based 
on  current  quotation  information  emanating  from 
the  linked  markets.  See  Securities  Exchange  Act 
Release  No.  19456  (January  27.  1983).  48  FR  4938 
(February  3. 1983). 

The  ITS  Participants  include  the  American  Stock 
Exchange  LLC)  "Amex"),  the  Boston  Stock 
Exchange,  Inc.  ("BDE"),  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE").  the  Chicago  Stock 
Exchange.  Inc.  ("CHX").  the  Qncinnati  Stock 
Exchange,  Inc.  ("CSE"),  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"),  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  the  Pacific 
Exchange,  Inc.  ("PCX"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX")  ("Participants"). 

*The  PCX  filed  a  proposed  rule  change  that 
details  the  operation  of  ARCA  and  establishes 
ARCA  as  a  facility  of  the  Exchange.  See  Securities 
Exchange  Act  Release  No.  43608  (November  21. 
2000).  65  FR  78822  (December  IS,  2000). 

'  See  Securities  Exchange  Act  Release  No.  44662 
(August  8.  2001),  66  FR  43036. 


that  the  ARCA  facility  may  execute 
using  ITS.  If  the  /VRCA  facility  exceeds 
the  limitations  in  the  formula,  the  PCX 
must  stop  sending  commitments 
originated  by  the  ARCA  facility  for  a 
month.  The  proposed  amendment  also 
provides  that  the  PCX  may  prepare  an 
analysis  of  the  effect  of  the  ceilings  in 
the  formula  on  the  ability  of  the  ARCA 
facility  to  access  Participant  markets  via 
ITS.  TTie  terms  for  linking  the  ARCA 
facility  to  ITS  have  been  discussed 
extensively  and  were  agreed  upon  by 
the  ITS  Participants.  As  noted,  the 
Commission  received  no  comments  in 
response  to  publication  of  the 
Eig)iteenth  Amendment. 

The  Commission  finds  that  the 
proposed  amendment  is  consistent  with 
the  Act  ,and  the  rules  and  regulations 
thereunder  applicable  to  the  ITS  and,  in 
particular.  Sections  llA(a)(l)(C)(ii)  and 
(D)  of  the  Act.s  and  Rule  llA3-2(c){2) 
thereimder,^  which  require  among  other 
things,  that  a  plan  amendment  must  be 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets,  and  shall  remove  impediments 
to,  and  perfects  the  mechanisms  of,  a 
national  market  system. 

The  Commission  believes  that  linking 
the  ARCA  facility  to  ITS  will  provide  a 
new  and  potentially  more  efficient  way 
to  execute  trading  interest. 

In  addition,  the  Conmiission  believes 
that  the  proposed  amendment  will  be 
beneficial  to  brokers,  dealer  and 
investors  because  it  facilitates  the 
linkage  of  all  markets  through 
communication  and  data  processing 
facilities. 

/( is  therefore  ordered,  pursuant  to 
Section  llA(a)(3)(B)  of  the  Act."  that  the 
proposed  Eighteenth  Amendment  be, 
and  hereby  is,  approved.^ 

For  the  Commission,  by  the  Divison  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Marsuvt  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  01-26487  Filed  10-1»-01;  8:45  am] 

MLUNO  COOC  M10-01-M 


>  15  U.S.C.  78k-l(a)(l)(C)(ii)  and  (D|. 

'  17  CFR  240.1  lA3-2(cH2). 

■15  U.S.C.  78k-l(a)(3)(B). 

"The  Eighteenth  Amendment  states  that  it  will 
become  effective  upon  the  later  of  the  approval  of 
the  Amendment  of  SR-PCX-00-2S  (the  rule  filing 
to  establish  ArcaEx  as  a  facility  of  PCX). 

'0  17  CFR  200.3O-3(a)(29). 
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SECURITIES  AND  EXCHANGE 
COMMISSION  I 

[ftaiMM  No.  34-44924;  RIe  No.  SR-Amex- 
2001-M] 

SaN-ftaguMory  Organizations;  Notice 
of  FHing  and  Order  Granting 
Accalaralad  Approval  to  Proposed 
Rula  Ctianga  by  ttie  American  Stock 
Exchange  LLC  To  Extend  for  an 
AddWonal  90  Days  Its  Pilot  Program 
RelaMng  to  Facilitation  Cross 
Transactions 

October  11.  2001.  | 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('•Act").i  and  Rule  19b-4 
thereunder.^notice  is  hereby  given  that 
on  October  9.  2001 .  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  90  days  its  pilot  program 
relating  to  facilitation  cross  transactions, 
described  in  detail  in  Item  n.A.  below. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  i 

In  its  filing  with  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  for 
an  additional  90  days  its  pilot  program 
relating  to  member  firm  facilitation 
cross  transactions  approved  by  the 
Commission  on  July  11,  2001.  ^  Revised 
Commentary  .02(d)  to  Amex  Rule  950(d) 
establishes  a  pilot  program  to  allow 
facilitation  cross  transactions  in  equity 
options.*  The  pilot  program  entitles  a 
floor  broker,  under  certain  conditions, 
to  cross  a  specified  percentage  of  a 
customer  order  with  a  member  firm's 
proprietary  account  before  market 
makers  in  the  crown  can  participate  in 
the  transaction.  The  provision  generally 
applies  to  orders  of  400  contracts  or 
more.  However,  the  Exchange  is 
permitted  to  establish  smaller  eligible 
order  sizes,  on  a  class  by  class  basis, 
provided  that  the  eligible  order  size  is 
not  for  fewer  than  50  contracts. 

Under  the  current  program,  when  a 
trade  takes  place  at  the  market  provided 
by  the  crowd,  all  public  customer  order 
on  the  specialist's  book  or  represented 
in  the  trading  crowd  at  the  time  the 
market  was  established  must  be  satisfied 
first.  Following  satisfaction  of  any 
customer  orders  on  the  specialist's  book, 
the  floor  broker  is  entitled  to  facilitate 
up  to  20%  of  the  contracts  remaining  in 
the  customer  order.  When  a  floor  broker 
proposes  to  execute  a  fecilitation  cross 
at  a  price  between  the  best  bid  and  offer 
provided  by  the  crown  in  response  to 
his  initial  request  for  a  market — and  the 
crown  then  wants  to  take  part  or  all  of 
the  order  at  the  improved  price — ^the 
floor  broker  is  entitled  to  priority  over 
the  crowd  to  facilitate  up  to  40%  of  the 
contracts.  If  the  floor  broker  has 
proposed  the  cross  at  a  price  between 
the  best  bid  and  offer  provided  by  the 
crown  in  response  to  his  initial  request 
for  a  market,  and  the  trading  crown 
subsequently  improves  the  floor 
broker's  price,  and  the  fecilitation  cross 
is  executed  at  that  improved  price,  the 
floor  broker  would  otdy  be  entitled  to 


'15U.S.C78s(b)(l). 
'  17  CFR  240.19b-4 


priority  to  facilitate  up  to  20%  of  the 
contracts. 

The  program  also  provides  that  if  the 
facilitation  transaction  takes  place  at  the 
specialist's  quoted  bid  or  offer,  any 
participation  allocated  to  the  specialist 
pursuant  to  Amex  trading  floor  practices 
would  apply  only  to  the  number  of 
contracts  remaining  after  all  public 
customer  orders  have  been  filled  and 
the  member  firm's  crossing  rights  have 
been  exercised.^  However,  in  no  case 
could  the  total  number  of  contracts 
guaranteed  to  the  member  firm  and  the 
specialist  exceed  40%  of  the  facilitation 
transaction. 

In  the  sixteen  months  since  the  pilot 
program  was  first  implemented,  the 
Exchange  has  found  it  to  be  generally 
successful.  The  Exchange  seeks  to 
extend  the  pilot  program  for  an 
additional  90  days,  pending 
consideration  of  a  related  proposed  rule 
change  it  has  filed  with  Commission^ 
concerning  revisions  to  the  program  that 
the  Amex  believes  will  provide  further 
incentive  for  price  improvement  by 
using  different  procedures  to  determine 
specialist  and  registered  option  trader 
participation.  The  related  proposal 
would  also  make  the  program 
permanent. 

In  order  to  allow  the  pilot  program  to 
be  extended  without  significant 
interruption,  the  Amex  has  requested 
that  the  Commission  expedite  review  of, 
and  grant  accelerated  approval  to,  the  f 

proposal  to  extend  it,  pursuant  to  ' 

Section  19(b)(2)  of  the  Act.' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act "  in  general,  and 
furthers  the  objectives  of  Section  6Cb)(5) 
of  the  Act  ^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 


'  See  Securities  Exchange  Act  Release  No.  44S38 
duly  11.  2001).  66  FR  37507  (July  18.  2001).  The 
Commission's  approval  in  |uly  2001  permitted  the 
reinstatement,  after  a  brief  lapse,  of  a  pilot  program 
that  was  originally  approved  on  June  2,  2000,  and 
subsequently  extended  on  two  occasions.  See 
Securities  Exchange  Act  Release  Nos.  42894  (June 
2.  2000).  65  FR  36850  (June  12.  2000).  43229 
(August  30.  2000).  65  FR  54572  (September  8. 
2000):  and  44019  (February  28.  2001).  66  FR  13819 
(March  7.2001). 

*  Facilitation  cross  transactions  occur  when  a 
floor  broker  representing  the  order  of  a  public 
customer  of  a  member  firm  crosses  that  order  with 
a  contra  side  order  from  the  firm's  proprietary 
account. 


>  Amex  trading  floor  practices  provide  specialists 
with  a  greater  than  equal  participation  in  trades  that 
take  place  at  a  price  at  which  the  specialist  is  on 
parity  with  registered  options  traders  in  the  crowd. 
These  practices  are  subject  to  a  separate  filing  that 
seek  to  codify  specialist  allocation  practices.  See 
Securities  Exchange  Act  Release  No.  42964  (June 
20,  2000).  65  FR  39972  (June  28,  2000). 

"See  File  No.  SR-Amex-00-49,  available  for 
inspection  at  the  Commission's  Public  Refierence 
Room. 

'  15  U.S.C  783(b)(2). 

•15US.C.  78flb). 

» 15  U.S.C  78f(bM5). 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Solicitation  of  Comments 

Interest  persons  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Amex-2001-d4  and  should  be 
submitted  by  November  13,  2001. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^"  In  its  original  approval  of 
the  pilot  program,' '  the  Commission 
detailed  its  reasons  for  finding  its 
substantive  features  consistent  with  the 
Act,  and  in  particular,  the  requirements 
of  Sections  6(b)(5)  and  6(b)(8)  of  the 
Act.  12  The  Commission  has  previously 
approved  rules  on  other  exchanges  that 
establish  substantially  similar  programs 


on  a  permanent  basis, ^^  and  the 
extension  of  the  pilot  program  on  the 
Amex — pending  review  of  its  related 
proposal  to  revise  the  program  and 
make  it  permanent — raises  no  new 
regulatory  issues  for  consideration  by 
the  Commission. 

The  Commission  finds  good  cause, 
consistent  with  Sections  6(b)  and 
19(b)(2)  of  the  Act,  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal 
will  extend  the  pilot  program  without 
significant  interruption  while  revisions 
are  considered,  and  does  not  raise  any 
new  regulatory  issues. 

It  is  therefore  ordered,  piu^uant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis  as  a 
pilot  program  through  January  7,  2002. 

For  the  Commission,  by  the  EHvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-26483  Filed  10-19-01;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMSSiON 

[Retoass  No.  34-44028;  RIe  No.  SR-BSE- 
2001-05] 

SeH-ReguMory  Orgsniislions;  Notice 
of  FHIng  and  Order  Granting 
Accelerated  Approvel  of  Propoeed 
Rule  Change  and  Amendment  Noe.  1 
and  2  Thereto  tiy  ttie  Boston  Stock 
Exdiange,  Inc.  Relating  to  the  Generic 
Listing  and  Trading  Standerde  of  Trust 
Issued  Receipts  Pursuant  To  Rule 
19b-4(ey  Under  the  Securities 
Exchange  Act  of  1934 

Octoberl2.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  August 
10,  2001,  the  Boston  Stock  Exchange, 
hic.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  2,  2001,  the  Exchange  filed 


Amendment  No.  1  to  the  proposed  rule 
change. 3  On  October  10,  2001.  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons,  and  to  approve 
the  proposed  rule  change,  as  amended, 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  BSE 
Chapter  XXIV-A,  (Trust  Issued 
Receipts"  (hereinafter,  *TIRs")),  to 
provide  generic  standards  that  p>ermit 
the  listing  and  trading,  or  the  trading 
pursuant  to  unlisted  trading  privileges 
("UTP"),  of  TIRs  pursuant  to  Rule  19b- 
4(e)  under  the  Act.  In  addition,  the 
Exchange  proposes  to  adopt  eligibility 
requirements  for  component  securities 
that  are  represented  by  a  series  of  TIRs 
pursuant  to  distribution  or  other 
corporate  event.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

•  *        •        *        • 

Chapter  XXIV-A— Trust  Issued 
Receipts 

•  *  *  Interpretation  and  Policies 

.02    The  Exchange  may  approve  a 
series  of  Trust  Issued  Receipts  for  listing 
pursuant  to  Rule  19b-4(e)  under  the 
Securities  Exchange  Act  of  1934 
provided  each  of  the  component 
securities  satisfies  the  following  criteria: 

(a)  Eligibility  Criteria  for  Component 
Securities  Represented  by  a  Series  of 
Trust  Issued  Receipts: 

(i)  Each  Component  Security  of  the 
Trust  Issued  Receipt  must  be  registered 
under  Section  1  of  the  Exchange  Act: 

(ii)  Each  Component  Security  of  the 
Trust  Issued  Receipt  must  have  a 
minimum  public  float  of  at  least  $150 
million; 

(Hi)  Each  Component  Security  of  the 
Trust  Issued  Receipt  must  be  listed  on 
a  national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  and  a 
reported  national  market  system 
security; 


'"In  approving  this  proposal,  the  commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

'^  See  supra,  note  3. 

"  15  U.S.C  78nbKS)  and  (bH8). 


^^See.  e.g..  Securities  Exchange  Ad  Release  Nos. 
42835  (May  26,  2000).  65  FR  35683  (|une  5.  2000). 
and  42848  (May  26.  2000).  65  FR  36206  (June  7. 
2000). 

'« 17  CFR  200.30-3(a)(12). 

•  15  U.S.C.  78sa>)(l). 

il7CFR240.19b-4. 


'  See  Letter  from  Esther  M.  Radovsky.  Staff 
Attorney.  BSE.  to  Lisa  N.  Jones.  Attorney,  Division 
of  Market  Regulation  ("Division"),  Commission 
(October  2,  2001)  ("Amendment  No.  1") 
Amendment  No.  1  amends  the  proposed  rule  text 
to  reflect  that  the  underlying  security  is  of  the  Trust 
Issued  Receipt  rather  than  the  HOLDR  product,  and 
therefore  replaces  the  original  filing  in  its  entirety. 

*  See  Letter  from  Esther  M.  Radovsky,  Staff 
Attorney,  BSE,  to  Lisa  N.  (ones.  Attorney,  Division, 
Commission  (October  9,  2001)  ("Amendment  No. 
2").  Amendment  No.  2  amends  the  proposed  rule 
text  to  replace  the  term  "Underlying  Securities" 
with  "Component  Securities,"  and  corrects  a 
typographical  error. 


53458 


Federal  Register /Vol.  66,  No.  204 /Monday.  October  22.  2001 /Notices 


(iv)  Each  Component  Security  of  the 
Trust  Issued  Receipt  must  have  an 
average  daily  trading  volume  of  at  least 
100.000  shares  during  the  preceding 
sixty-day  trading  period: 

(v)  Each  Component  Security  of  the 
Trust  Issued  Receipt  must  have  an 
average  daily  dollar  value  of  shares 
traded  during  the  preceding  sixty-day 
trading  period  of  at  least  $  1  million; 
and 

(vi)  The  most  heavily  weighted 
Component  Security  in  the  Trust  Issued 
Receipt  cannot  initially  represent  more 
than  20%  of  the  overall  value  of  the 
Trust  Issued  Receipt. 

.03    The  eligibility  requirement  for 
the  Component  Securities  that  are 
represented  by  a  series  of  Trust  Issued 
Receipts  and  that  became  part  of  the 
Trust  Issued  Receipt  when  the  security 
was  either:  (a)  distributed  by  a  company 
already  included  as  a  Component 
Security  in  the  series  of  Trust  Issued 
Receipts:  or  (b)  received  in  exchange  for 
the  securities  of  a  company  previously 
included  as  a  Component  Security  that 
is  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
combination  or  other  event,  shall  be  as 
follows: 

(a)  the  Component  Security  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
NASDAQ  and  a  reported  national 
market  system  security; 

(b)  the  Component  Security  must  be 
registered  under  Section  12  of  the 
Exchange  Act;  and 

(c)  the  Component  Security  must  have 
a  Standard  &■  Poor's  Sector 
Classification  that  is  the  same  as  the 
Standard  &■  Poor's  Sector  Classification 
represented  by  the  Component 
Securities  included  in  the  Trust  Issued 
Receipt  at  the  time  of  the  distribution  or 
exchange. 


n.  Seif-Regolateiy  Organization's 
Stalnnent  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
aunge 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory^Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
listing  and  trading  standards  for  TIRs 
under  BSE  Chapter  XXIV-A  in  two 
parts.  First,  the  Exchange  proposes  to 
provide  generic  standards  that  permit 
the  listing  and  trading,  or  trading 
pursuant  to  UTP,  or  TIRs,  pursuant  to 
Rule  19b— 4(e)  under  the  Act.^  Second, 
the  Exchange  proposes  to  adopt 
eligibility  requirements  for  component 
securities,  represented  by  a  series  of 
TIRs,  that  became  part  of  such  a  series 
when  the  security  was  either:  (a) 
distributed  by  a  company  whose 
securities  are  already  included  as  an 
component  security  in  the  series  of 
TIRs:  or 

(b)  received  in  exchange  for  the 
securities  of  a  company  previously 
included  as  a  component  security  that 
are  no  outstanding  due  to  a  merger, 
consolidation,  corporate  combination  or 
other  event. 

Trading  Trust  Issued  Receipts  Pursuant 
to  19b-4(e). 

On  January  13,  2000,  the  Exchange 
received  approval  to  adopt  BSE  Chapter 
XXIV-A,  et  seq.  to  establish  standards 
for  the  listing  and  trading,  pursuant  to 
UTP,  of  TIRs.«  To  accommodate  the 
efficient  listing  and  trading,  or  trading 
pursuant  to  UTP,  of  additional  TIRs,  the 
Exchange  proposes  to  add  a  new  section 
to  its  Interpretation  and  Policies,  BSE 
Chapter  XXIV-A,  to  permit  the  generic 
listing  and  trading  of  TIRs  pursuant  to 
Rule  19b-4(e). 

The  Commission  has  previously 
approved  rules  of  other  exchanges  that 
permit  the  listing  and  trading  of 
individual  TIRs.'  In  approving  these 
securities  for  trading,  the  Commission 
considered  the  structure  of  these 
securities,  their  usefulness  to  investors 
and  to  the  markets,  and  the  Exchange 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  svimmaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


*  17  CFR  240.igb-4(e).  Rule  19b-4(e)  provides 
that  the  listing  and  trading  of  a  new  derivative 
securities  product  by  a  self-regulatory  organization 
("SRO")  shall  not  be  deemed  a  proposed  rule 
change,  pursuant  to  Rule  19b-t(c)(1)  under  the  Act, 
if  the  Commission  has  approved,  pursuant  to 
Section  19(b)  of  the  Act,  the  SROs  trading  rules, 
procedures  and  listings  standards  for  the  product 
class  that  include  the  new  derivative  securities 
product  and  the  SRO  has  a  surveillance  program  for 
the  product  class.  See  17  CFR  240.19b-4(e). 

"  See  Securities  Exchange  Act  Release  No.  42347. 
6S  FR  4451  (January  27,  2000)  (accelerated  order 
approving  SR-BSE-99-t5). 

'  See.  e.g.  Securities  Exchange  Act  Release  Nos. 
43396  (September  29.  2000)  65  FR  60230  (October 
10,  2000)  (order  granting  accelerated  approval  of 
SR-Amex-00-10  and  SR-CHX-00-16);  44182 
(April  16,  2001),  66  FR  21798  (May  1.  2001)  (order 
granting  accelerated  approval  of  SR-PCX-2001-01). 


rules  and  surveillance  programs  that 
govern  their  trading. 

The  Exchange  represents  that  BSE 
Chapter  XXIV-A  subjects  TIRs  to  all  of 
the  Exchange's  trading  rules  by 
expressly  providing  that  the  provisions 
of  the  Exchange's  Constitution  and  all 
other  rules  and  policies  of  the  Board  of 
Governors  apply  to  the  trading  of  TIRs 
on  the  Exchange."  Furthermore,  the 
Exchange  represents  that  the  initial  and 
continued  listing  standards  established 
for  TIRs  mandate  that  for  each  Trust  ,3 
the  Exchange  will  establish  a  minimum 
number  of  TIRs  required  to  be 
outstanding  at  the  time  trading  begins 
on  the  Exchange.  10  BSE  Chapter  XXIV- 
A  also  requires  that,  following  the  initial 
twelve  month  period  after  trading 
begins,  the  Exchange  will  consider  the 
suspension  of  trading  in,  or  removal 
from  listing  of  a  TIR  if:  (1)  The  Trust  has 
more  than  60  days  remaining  until 
termination  and  there  are  fewer  than  50 
record  or  beneficial  holders  of  TIRs  for 
30  or  more  consecutive  days;  (2)  the 
Trust  has  fewer  than  50,000  receipts 
issued  and  outstanding;  (3)  the  market 
value  of  all  receipts  issued  and 
outstanding  is.less  than  $1,000,000;  or 
(4)  any  other  event  occurs  or  conditions 
exists  which,  in  the  opinion  of  the 
Exchange,  makes  further  dealings  on  the 
Exchange  inadvisable." 

Under  the  Interpretation  and  Policies 
section  of  BSE  Chapter  XXIV-A,  the 
Exchange  proposes  to  provide  generic 
standards  to  list  or  trade,  pursuant  to 
Rule  19b-4(e).  any  TIRs  that  meet  the 
following  criteria:  (1)  Each  component 
security  of  the  TIR  must  be  registered 
under  Section  12  of  the  Act;  (2)  each 
component  security  of  the  TIR  must 
have  a  minimum  public  float  of  at  least 
$150  million;  (3)  each  component 
security  of  the  IIR  must  be  listed  on  a 
national  seciuities  exchange  or  traded 
through  the  facilities  of  Nasdaq  and  a 
reported  national  market  system 
security;  (4)  each  component  security  of 
the  TIR  must  have  an  average  daily 
trading  volume  of  at  least  100,000 
shares  during  the  preceding  sixty-day 
trading  period;  and  (5)  each  component 
security  of  the  TIR  must  have  an  average 
daily  dollar  value  of  shares  traded 
during  the  preceding  sixty-day  trading 
period  of  at  least  $1  million.  Finally,  the 
Exchange  proposes  that  no  component 
security  of  the  TIR  may  initially 


"Exceptions  exist  where  a  trading  rule  is 
inconsistent  with  the  Trtist  Issued  Receipt  listing 
standard  or  where  the  context  otherwise  requires. 
See  BSE  Chapter  XXIV-A.  Section  1(a). 

«  See  BSE  Chapter  XXIV-A.  Section  2(a)  (defining 
the  term.  "Trust"). 

10  See  BSE  Chapter  XXIV-A,  Section  5(a). 

>  <  See  BSE  Chapter  XXIV-A,  Section  S(b). 
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represent  more  than  20%  of  the  overall 
value  of  the  receipt. 

The  Exchange  believes  that  these 
additional  criteria  to  the  listing  and 
trading  standards  for  TIRs  will  ensure 
that  no  component  security  in  a  TIR 
product  will  be  readily  susceptible  to 
manipulation,  while  permitting 
sufficient  flexibility  in  the  construction 
of  various  TIRs  to  meet  investors'  needs. 
These  criteria  also  will  ensure  sufficient 
liquidity  for  those  investors  seeking  to 
purchase  and  deposit  the  component 
securities  with  the  trustee  to  create  a 
new  TIR. 

The  Exchange  proposes  to  use 
existing  surveillance  procediues  for  the 
Trust  Issued  Receipts  that  it  trades 
piu^uant  to  Rule  19b-4(e).  In  addition, 
the  Exchange  will  comply  with  the 
recordkeeping  requirements  of  Rule 
19b-4{e)."  and  vnU  file  Form  19b-4(e) 
for  each  series  of  TIRs  within  five 
business  days  of  commencement  of 
trading. 

The  Exchange  proposes  that  TIRs  are 
subject  to  the  Exchange's  rule  relating  to 
trading  halts  due  to  extraordinary 
market  volatility  (BSE  Chapter  D. 
Section  34A)  and  the  Exchange's  rule 
that  provides  discretion  to  Exchange 
officials  to  halt  trading  in  specific 
securities  under  certain  circumstances 
(BSE  Chapter  n.  Section  34B).  hi 
exercising  the  discretion  described  in 
BSE  Chapter  n.  Section  34B,  appropriate 
Exchange  officials  may  consider  a 
variety  of  factors,  including  the  extent  to 
which  trading  is  not  occurring  in  a  stock 
underlying  the  portfolio  and  whether 
other  unusual  conditions  or 
circmnstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present. 

Further,  the  Exchange  proposes  that  it 
will  distribute  an  information  circular  to 
its  members  in  connection  with  the 
trading  of  TIRs.  It  will  discuss  the 
special  characteristics  and  risks  of 
trading  this  type  of  security,  including 
the  fact  that  TIRs  are  not  individually 
redeemable.  Specifically,  the  circular, 
among  other  issues,  will  discuss  what 
TIRs  are,  how  they  are  created,  the 
requirement  that  member  and  member 
firms  deliver  a  prospectus  to  investors 
purchasing  TIRs  prior  to  or  concurrently 
with  the  confirmation  of  a  TIRs 
transaction,  applicable  BSE  ndes, 
dissemination  information,  trading 
information,  and  the  applicability  of 
suitability  rules.  In  addition,  the 
circular  will  inform  members  of  specific 
BSE  policies,  such  as  trading  halts  and 
market  conditions  particular  to  such 
securities. 


Eligibility  Requirements  for  Component 
Securities  Pursuant  to  Distribution  or 
Other  Corporate  Event 

Recently,  the  American  Stock 
Exchange  LLC  ("Amex")  revised  its 
rules  relating  to  the  distributions  of 
securities  by  component  securities  in  a 
Trust.  13  In  sum,  the  Amex  rules  provide: 
(a)  If  a  company  whose  securities  are 
included  in  a  series  of  TIRs  distributes 
a  security,  the  distributed  security  will 
remain  in  the  Trust  as  a  component 
security  if  it  is  listed  for  trading  on  a. 
U.S.  national  securities  exchange  or 
through  the  facilities  of  Nasdaq  and  its 
Standard  &  Poor's  sector  classification  is 
the  same  as  the  sector  classification 
represented  by  the  other  component 
securities  in  the  Trust  at  the  time  of  the 
distribution;  and  (b)  if  the  securities  of 
a  company  that  are  included  in  a  series 
of  TIRs  are  no  longer  outstanding  as  a 
residt  of  a  merger,  consoUdation, 
corporate  combination  or  other  event, 
any  securities  received  in  exchange  for 
those  securities  will  remain  in  the  Trust 
as  a  component  security  if  it  is  listed  for 
trading  on  a  U.S.  national  securities 
exchange  or  through  the  facilities  of 
Nasdaq  and  its  Standard  &  Poor's  sector 
classification  is  the  same  as  the  sector 
classification  represented  by  the  other 
component  securities  in  the  Trust  at  the 
time  of  the  merger,  consolidation, 
corporate  combination  or  other  event. 

As  a  result  of  this  change,  the 
Exchange  proposes  that  a  security, 
which  is  automatically  deposited  into 
the  Trust  as  a  result  of  a  distribution  or 
a  corporate  event,  may  remain  in  the 
Trust  even  though  it  does  not  meet  all 
of  the  initial  eligibility  requirements  set 
forth  in  proposed  Interpretation  and 
Policies  .02  of  BSE  Chapter  XXTV-A. 
Specifically,  the  Exchange  proposes 
under  the  Interpretation  and  Policies 
section  of  BSE  Chapter  XXIV-A,  to 
provide  eligibility  requirements  for  a 
component  security  that  became  part  of 
a  Trust  when  the  security  was  either:  (a) 
Distributed  by  a  company  already 
included  as  a  component  security  in  the 
series  of  TIRs;  or  (b)  received  in 
exchange  for  the  securities  of  a  company 
previously  included  as  a  component 
security  and  that  are  no  longer 
outstanding  due  to  a  merger, 
consolidation,  corporate  combination  or 
other  event. 

The  Exchange  proposes  that  the 
eligibility  requirements  for  such 
component  securities  are  the  following: 
(1)  lliat  such  component  security  must 
be  listed  on  national  securities  exchange 


"17CFR240.19b(c). 


<^  See  Securities  Exchange  Act  Release  No.  44309 
(May  16.  2001).  66  FR  28587  (May  23,  2001)  (order 
granting  accelerated  approval  of  SR-Amex-ZOOl- 
04). 


or  traded  through  the  facilities  of 
Nasdaq  and  a  reported  national  market 
system  security;  (2)  that  such 
component  security  must  be  registered 
under  Section  12  of  the  Exchange  Act; 
and  (3)  that  such  component  security 
must  have  a  Standard  &  Poor's  Sector 
Classification  that  is  the  same  as  the 
Standard  &  Poor's  Sector  Classification 
represented  by  component  securities 
already  included  in  the  TIRs  at  the  time 
of  the  distribution  or  exchange. 

The  Exchange  beUeves  that  it  is 
appropriate  in  these  limited  situations 
to  provide  alternate  eligibility  criteria 
for  the  component  securities.  To  reduce 
the  number  of  distributions  of  securities 
from  the  TIR,  which  may  cause 
inconvenience  and  increased 
transaction  and  administrative  costs  for 
investors,  the  Exchange  believes  that  it 
is  useful  to  allow  certain  securities  that 
are  received  as  part  of  a  distribution 
frt>m  a  company  or  as  the  result  of  a 
merger,  consolidation,  corporate 
combination  or  other  event  to  remain  in 
the  TIR.  The  Exchange  believes  that  the 
proposed  eligibility  requirements  ensure 
that  component  seciuities  included  in  a 
TIR  as  a  result  of  a  distribution  or 
exchange  event  are  widely  held  (having 
been  distributed  to  all  of  the 
shareholders  holding  the  original 
component  seciuity],  traded  through  the 
facilities  of  an  exchange  or  Nasdaq  and 
registered  under  Section  12  of  the  Act.'* 

in.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciuities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  them 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2001-05  and  should  be 
submitted  by  November  13,  2001. 


'« 15  U.S.C  781 
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IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  i$ 
consistent  with  the  requirements  of 
iSection  6(b)(5)  of  the  Act  i'^  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposal  to  provide 
standards  to  permit  listing  and  trading 
of  trust  issued  receipts  pursuant  to  Rule 
19b-4(e)  i«  furthers  the  intent  of  the 
Rule  by  facilitating  commencement  of 
trading  in  these  securities  without  the 
need  for  notice  and  comment  and 
Conmiission  approval. 

By  establishing  generic  listing 
standards,  the  proposal  should  reduce 
the  BSE's  regulatory  burden,  as  well  as 
benefit  the  public  interest,  by  enabling 
the  BSE  to  bring  qualifying  products  to 
the  market  more  quickly.  Accordingly, 
the  Commission  finds  that  BSE's 
proposal  should  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and^Mi  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.'' 

As  described  above,  the  Commission 
has  previously  approved  similar  Amex, 
CHX,  and  PCX  rules  that  permit  the 
generic  listing  and  trading  of  individual 
TIRs.'*  In  approving  these  securities  for 
trading,  the  Commission  considered 
their  structure,  their  usefulness  to 
investors  and  the  markets,  and  the 
Exchanges'  rules  and  surveillance 
programs  that  govern  their  trading.  The 
Commission  concluded  then,  as  it  does 
now,  that  securities  approved  for  listing 
under  those  rules  would  allow  investors 
to:  (1)  Respond  quickly  to  changes  in 
the  overall  securities  markets  generally 
and  for  the  industry  represented  by  a 
particular  trust;  (2)  trade,  at  a  price 
disseminated  on  a  continuous  basis,  a 
single  security  representing  a  portfolio 
of  securities  that  the  investor  owns 
beneficially:  (3)  engage  in  hedging 
strategies  similar  to  those  used  by     . 


>M5  U.S.C.  78flbM5). 

<»17CFR240.19b-»(e) 

"15  U.S.C.  7Bflb)(5).  In  approving  these  rules, 
the  Commission  has  considered  their  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'* See  Securities  Exchange  Act  Release  Nos. 
43396  (September  29.  2000)  65  FR  60230  (October 
10.  2000)  (order  granting  accelerated  approval  of 
SR-Amex-00-10  and  SR-CHX-00-16);  44182 
(April  16.  2001).  66  FR  21798  (May  1.  2001)  (order 
granting  accelerated  approval  of  SR-PCX-2001-01). 


institutional  investors;  (4)  reduce 
transactions  costs  for  trading  a  portfolio 
of  securities;  and  (5)  retain  beneficial 
ownership  of  the  securities  component 
theTIRs. 

The  Commission  notes  that  the  BSE's 
proposed  standards  are  substantially 
similar  to  the  Amex,  CHX  and  PCX 
standards.  The  Commission  therefore 
believes  that  TIRs  that  satisfy  the  BSE's 
proposed  standards  should  produce  the 
same  benefits  to  the  BSE  and  to 
investors. 

The  Commission  further  believes  that 
adopting  generic  listing  standards  for 
these  securities  pursuant  to  Rule  19b- 
4(e)  under  the  Act  should  fulfill  the 
intended  objective  of  the  Rule  by  giving 
the  BSE  the  ability  to  potentially  reduce 
the  time  frame  for  bringing  these 
securities  to  the  market,  or  for 
permitting  the  trading  of  these  securities 
pursuant  to  UTP,  and  thus  enhances 
investors'  opportunities.  The 
Commission  notes  that  it  maintains 
regulatory  oversight  over  any  products 
listed  under  the  generic  standards 
through  regular  inspection  oversight. 

The  Commission  finds  that  the  BSE's 
proposal  contains  adequate  rules  and 
procedures  to  govern  the  listing  and 
trading  of  TIRs  pursuant  to  Rule  19b- 
4(e)  on  the  BSE,  or  pursuant  to  UTP.  All 
TIR  products  listed  under  the  standards 
will  be  subject  to  the  full  panoply  of 
BSE  rules  and  procedures  that  now 
govern  both  the  trading  of  TIRs  and  the 
trading  of  equity  securities  on  the 
Amex,  CHX,  and  the  PCX  including, 
among  others,  rules  and  procedures 
governing  trading  halts,  disclosures  to 
members,  responsibilities  of  the 
specialist,  account  opening  and 
customer  suitability  requirements,  the 
election  of  a  stop  or  limit  order,  and 
margin. 

The  Commission  further  finds  that:  (1) 
By  requiring  that  the  component 
securities  in  a  TIR  be  registered  under 
Section  12  of  the  Act  and  listed  on  a 
national  seciuities  exchange  or  Nasdaq, 
and  (2)  by  establishing  minimum  values 
for  the  nimiber  of  outstanding  receipts, 
average  daily  trading  volume,  average 
daily  dollar  volume,  and  public  float, 
the  Exchange's  proposed  listing  criteria 
will  help  to  ensure  that  a  minimum 
level  of  liquidity  will  exist  to  allow  for 
the  maintenance  of  fair  and  orderly 
markets  for  those  TIRs  listed  and  ^ded 
pursuant  to  Rule  19b-4(e).  The 
Commission  believes  that  these  listing 
criteria  will  help  to  ensure  that  no 
component  security  a  TIR  will  be 
readily  susceptible  to  manipulation, 
while  permitting  sufficient  flexibility  in 
the  construction  of  various  trust  issued 
receipts  to  meet  investors'  needs.  The 
Commission  further  believes  that  these 


criteria  should  serve  to  ensure  that  the 
component  securities  of  such  TIRs  are 
well  capitalized  and  actively  traded, 
which  will  help  to  ensure  that  U.S. 
securities  markets  are  not  adversely 
affected  by  the  listing  and  trading  of 
new  TIRs  under  Rule  19b-4(e). 
Accordingly,  the  Commission  finds  that 
these  criteria  are  consistent  with  Section 
6(b)(5)  t)f  the  Act,'^  because  they  serve 
to  prevent  ft^udulent  or  manipulative 
acts;  promote  just  and  equitable 
principles  of  trade;  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 

Additionally,  as  the  Commission 
noted  in  its  previous  review  and 
approval  of  Amex,  CHX  and  the  PCX 
Rules,  the  Exchange's  delisting  criteria 
allows  it  to  consider  the  suspension  of 
trading  and  the  delisting  of  a  TIR  if  an 
event  occurs  that  makes  further  dealings 
in  such  securities  inadvisable.  This  will 
give  the  Exchange  flexibility  to  delist 
TIRs  if  circumstances  warrant. 

The  Commission  notes  that,  in 
connection  with  its  previous  review  and 
approval  of  Amex,  CHX  and  PCX  Rules, 
it  approved  similar  applicable  minimum 
price  increments,  surveillance 
procedures,  and  disclosure  and 
prospectus  delivery  requirements  for 
TIRs.20  In  accordance  with  these 
previous  findings,  the  Commission 
believes  that  the  BSE's  proposed  rules 
will  provide  adequate  safeguards  to 
prevent  manipulative  acts  and  practices 
and  to  protect  investors  and  the  public 
interest.  Further,  the  Commission 
believes  that  the  proposal  will  ensure 
that  investors  have  information  that  will 
allow  them  to  be  adequately  apprised  of 
the  terms,  characteristics,  and  risk  of 
trading  TIRs. 

The  BSE  has  noted  that  it  will  file 
Form  19b— 4(e)  with  the  Commission 
within  five  business  days  of 
commencement  of  trading  a  TIR  under 
the  listing  standards  and  will  comply 
with  all  Rule  19b-4(e)  recordkeeping 
requirements. 

Finally,  the  Commission  finds  that  the 
BSE's  proposal  to  provide  an  alternative 
eligibility  criteria  for  component 
seoirities  received  as  part  of  a 
distribution  or  as  a  result  of  a  merger, 
consolidation,  corporate  combination  or 
other  event  to  remain  in  the  Trust  will 
prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principles  of  trade,  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


•«  15  U.S.C  78f(b)(5). 
">  See  note  17,  supra. 
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and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.  As  noted  above,  the 
Commission  has  previously  approved 
Amex  rules  that  provided  similar 
eligibility  requirements.^' 

Thus,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  {SR-BSE-2001-05)  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  BSE's  proposed  rule  change  is 
similar  to  rules  previously  approved  by 
the  Commission  for  Amex,  CHX  and  the 
PCX.  The  Commission  does  not  believe 
that  the  proposed  rule  change  raises 
novel  regulatory  issues  that  were  not 
addressed  in  the  previous  filings. 
Moreover,  the  Commission  believes  that 
approving  the  generic  listing  and 
trading  of  TIRs  on  the  BSE  will  increase 
industry  competitiveness  by  providing 
an  additional  venue  for  the  trading  of 
such  issues,  to  the  benefit  of  the 
investor.  Accordingly,  the  Commission 
finds  that  there  is  good  cause,  consistent 
with  Section  6(b)(5)  of  the  Act,22  to 
approve  the  proposal  on  an  accelerated 
basis,  and  before  expiration  of  the 
period  for  filing  comments. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  {SR-BSE-2001- 
05)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-26486  Filed  10-19-01;  8:45  am] 

BILLNG  COOC  MtlO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


2'  See  SecuritiM  Exchange  Act  Release  No.  44309 
(May  16.  2001),  66  FH  28587  (May  23.  2001)  (order 
granting  accelerated  approval  of  SR-Amex-2001- 
04). 

"15U.S.C.78f(bM5). 

"15U.S.C.78«(bK2). 

"17  CFR  200.3O-3(aNl2). 


[Release  No.  34-44927;  Rle  No.  SR-ISE- 
2001-25] 

Self-Regulatory  Organizations;  Notice 
of  HIing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttw 
International  Securities  Excliange  LLC 
Modifying  Certain  Fees  Relating  to 
Servers  and  Cabinets  Located  on 
Members'  Sites  and  Imposing  a  Fee  for 
ttie  Production  of  Certain  Reports 

October  12,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  20,  2001,  the  International 
Securities  Exchange  LLC  ("Exchange" 
or  "ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  ID  below,  which  items 
have  been  prepared  by  the  Exchange. 
The  Conunission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Stdietance  of 
the  Proposed  Rule  Change    . 

The  ISE  is  proposing  changes  to  its  fee 
schedule  (i)  to  replace  a  $1,650 
"enhanced  cabinet  charge"  with  a  $250 
incremental  fee  per  server  in  an 
enhanced  cabinet;  (ii)  to  broaden  the 
definition  of  "cabinet  removal"  and 
"router  installation/removal"  charges  to 
include  "moves,  adds  or  changes";  and 
(iii)  to  impose  a  fee  for  providing  reports 
to  brokers  on  quarterly  statistics  relating 
to  their  order  routing  practices. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change  « 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.   . 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  effect  the  following  changes 
in  the  ISE's  fees: 

Cabinets:  One  method  by  which  ISE 
members  connect  to  the  Exchange  is 
through  ISE  equipment  located  in 
cabinets  on  the  members'  sites.  The  ISE 
charges  for  this  equipment  based  on, 
among  other  things,  the  number  of 
servers  in  a  cabinet.  To  provide  more 
flexibility  in  this  pricing,  the  ISE 
proposes  to  replace  its  "enhanced 
cabinet  charge"  with  an  incremental 
charge  per  server  that  is  added  to  the 
base  cabinet.  The  incremental  fee  will 
be  $250  per  server,  equivalent  to  the 
$250  incremental  fee  per  server  in  an 
enhanced  cabinet.  This  will  permit 
members  to  add  more  than  one 
additional  server  per  cabinet. 

Also,  the  ISE  is  sometimes  requested 
to  reconfigure  and  relocate  member 
equipment.  Thus,  the  ISE  proposes  to 
broaden  the  definition  of  the  "cabinet 
removal"  and  "router  installation/ 
removal"  charges.  These  fees  would 
encompass  any  "moves,  adds  or 
changes"  to  ISE  equipment  at  a 
members'  site,  and  would  cover  the 
Exchange's  costs  for  providing  these 
services. 

Reports:  Newly-adopted  Commission 
Rule  1 1  Acl-6  '  under  the  Act  requires 
brokers  to  disclose  certain  quarterly 
statistics  regarding  their  order  routing 
practices.  The  ISE  proposes  to  provide 
requesting  members  with  a  report  that 
will  facilitate  their  compliance  with  this 
rule.  The  Exchange  represents  that  its 
proposed  $500  monthly  fee  would  cover 
the  costs  of  providing  this  report. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,*  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4),^  in  particular,  because  it  is  an 
equitable  allocation  of  reasonable  fees 
among  the  Exchange's  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'  15  U.S.C.  78sO>Ml). 
'  17  CFR  240.19t>-(. 


'17  CFR  240.1 1Ac1-6. 
«15U.S.C.  7«f(b). 
>1SU.S.C.  78in>)(4). 
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C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  j 

The  Exchange  has  designated  the 
proposed  rule  change  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act**  and  Rule  19b-4{f){2)  thereunder.^ 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vnitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2001-25  aild  should  be 
submitted  by  November  13,  2001.. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  01-26485  Filed  10-19-01;  8:45  am] 
aiLUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMease  No.  34-44940;  File  No.  SR-NASD- 
2001-59] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  t>y 
ttie  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  for 
Historical  Researcli  Reports  and 
Ucenslng  tlie  RedistritHition  of 
Information  from  Sucii  Reports 

October  16,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  25,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary.  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SulMtance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7010(p)  to  modify  the  fees  charged 
for  historical  research  reports  provided 
through  Nasdaq's  NasdaqTrader.com 
web  site,  and  to  establish  a  fee  for 
licensing  the  redistribution  of 
information  contained  in  such  reports. 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rule  7010.  System  Services 

(a)-(o)  No  change 

(p)  Historical  Research  and 
Administrative  Reports 

(1)  The  charge  to  be  paid  by  the 
purchaser  of  an  Historical  Research 
Report  regarding  a  Nasdaq  security 
through  the  NasdaqTrader.com  website 
shall  be  determined  in  accordance  with 
the  following  schedule: 


Number  of  fields  of  information  in 
the  report 


1-10 


11-15 


16  or 
more 


A.  Marlfet  Summary  Statistics 

For  a  day 

For  a  month,  quarter,  or  year 

B.  Index  Weighting  Information 

For  a  day 

C.  Nasdaq  Issues  Summary  Statistics 

For  a  security  for  a  day 

For  a  security  for  a  month,  quarter,  or  year 

For  all  issues  for  a  day 

Forallissues  for  a  month,  quarter,  or  year 

D.  Intra-Day  Quote  and  Intra-Day 

Time  and  Sales  Data 

For  a  security  aryd/or  a  market  participant  for  a  day  

For  all  market  participants  for  a  day  or  for  all  securities  for  a  day 

E.  Memt>er  Trading  Activity  Reports 

For  a  security  and  a  market  participant  for  a  day 

.    For  all  securities  for  a  market  partKipant  for  a  day 


$10 
$15 

$15 

$10 

$20 

$50 

$100 


$15 
$30 

$15 
$30 


$15 
$20 

$30 

$15 

$30 

$75 

$150 


$25 
$40 

$25 
$50 


$20 
$25 

$45 

$20 

$40 

$100 

$200 


$35 
$50 

$50 

$75 


» 15  U.S.C.  78s<b)(3)(AMii). 
"17CFRl9b-4(n(2). 


"  17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 


s  17  CFR  240.1 9b-4. 
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Numt>er  of  fiekis  of  infonnatmn  in 
tt)e  report 

1-10 

11-15 

16  or 
more 

F.  Nasdaq  may,  in  its  discretion,  choose  to  make  a  report  that  purchasers  wish  to  obtain  every  trading  day 
available  on  a  sut)SCription  discount  basis,  m  such  cases,  the  price  for  a  sut>scription  to  receive  a  report 
every  trading  day  in  a  month  shall  be  the  applicable  rate  to  receive  the  report  for  a  day  times  20;  the 
price  for  a  subscription  to  receive  a  report  every  trading  day  in  a  quarter  shall  be  the  applicable  rate  to  re- 
ceive the  report  for  a  day  times  60:  and  the  price  for  a  subscription  to  receive  a  report  every  trading  day 
in  a  year  shall  be  the  applk:able  rate  to  receive  the  report  for  a  day  times  240. 

(2)  The  charge  to  be  paid  by  the  purchaser  of  an  Historical  Research  Report  regarding  a  Nasdaq  security  that 
wishes  to  obtain  a  license  to  redistribute  the  information  contained  in  the  report  to  subscribers  shall  be  determined 
in  accordance  with  the  following  schedule: 


Numtyer  of  subscrityers 


1-500 


501-999        1,000-4.999    5,000-9,999 


10.000^ 


A.  Mari(et  Summary  Statistkx 

More  often  than  once  a  month 

Oice  a  month,  quarter,  or  year - 

B.  Iridex  Wei^ting  Information 

More  often  ttian  once  a  month 

Once  a  month,  quarter,  or  year 

C.  Nasdaq  Issues  Summary  Stefoffcs 

More  often  than  orKe  a  month 

Or}ce  a  month,  quarter,  or  year 

D.  Intra-Day  Quote  and  Intra-Day 

Time  and  Sales  Data 

For  a  security  and/or  a  market  partkapant  for  a  day 

For  all  market  partkapants  for  a  day  or  for  all  securities  for  a  day 


$250 
$125 

$1,000 
$500 

$500 

$250 


$200 
$1,000 


$350 
$175 

$1,500 
$550 

$600 
$300 


$300 

$1,500 


$450 
$225 

$2,500 
$600 

$700 
$350 


$400 

$2,500 


$550 
$275 

$3,500 
$750 

$800 

$400 


$500 

$3,500 


$750 
$375 

$5,000 
$1,000 

$1,000 
$500 


$700 
$5,000 


(3)  The  charge  to  be  paid  by  the 
purchaser  of  [separate)  an  Historical 
Research  [and  Administrative]  Report[s] 
regarding  an  OTC  Bulletin  Board 
security  or  other  OTC  security  through 
the  OTCBB.com  website  shall  be  as 
follows: 

[(DIM J  Daily  Detailed  Reports— $7 
per  day,  per  security  and/or  market 
participant  for  reports  containing  15 
fields  or  less.  $15  per  day,  per  security 
and/or  market  participant  for  reports 
exceeding  15  fields. 

1{2)](B)  Summary  Level  Activity 
Reports— $25  per  report. 

1(3)1^4^  Administrative  Reports — $25 
per  user,  per  month. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  aiid  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Historical  Research  Reports 

In  2000,  Nasdaq  established  a  fee 
structvire  for  providing  historical 
research  reports  pertaining  to  Nasdaq, 
OTC  Bulletin  Board  or  other  OTC  issues 
to  investors.^  Before  that  time,  Nasdaq 
had  provided  such  reports  on  an  ad  hoc 
basis  to  persons  requesting  this 
information  by  telephone.  To  alleviate 
the  demand  upon  staff  resources  and  to 
increase  the  quality,  speed,  and 
availability  of  the  information  to  market 
participants,  investors,  and  other 
interested  parties  (hereafter  referred  to 
as  "customers"),  Nasdaq  developed  an 
automated  request  and  delivery  system 
that  allows  the  delivery  of  these  reports 
in  a  timely  and  systematic  manner  at  a 
fixed  price,  based  on  a  standardized 
pricing  methodology.  Customers  are 
able  to  access  the  reports  through  the 
Internet  on  the  Nasdaq  Trader.com  (for 
Nasdaq  issues)  and  OTCBB.com  (for 
OTCBB  and  other  OTC  issues)  websites 
by  directing  an  Internet  browser  to  the 


appropriate  website.  Once  at  the  proper 
location  within  the  website,  the 
customer  may  choose  from  a  list  of 
standardized  reports,  input  the 
necessary  information  pertaining  to  the 
desired  security  or  market  participant, 
and  provide  credit  card  information  for 
payment.^  Once  completed,  the  report  is 
sent  via  e-mail  directly  to  the  customer. 
Currently,  historical  research  reports 
are  divided  into  two  categories:  "Daily 
Detailed  Reports"  and  "Summary  Level 
Activity  Reports."  Examples  of  Daily 
Detailed  Reports  include  a  Market 
Maker  Price  Movement  Report  (displays 
all  market  maker  quote  changes  and  the 
best  bid  and  offer  throughout  a  chosen 
day  for  a  selected  security),  and  a  Time 
and  Sales  Report  (provides  a  record  of 
media-reported  trades  in  the  selected 
security,  indicating  the  reported  time, 
price  and  share  volume).  Summary 
Level  Activity  Reports  provide  trade 
and/or  quote  information  over  a 
monthly  or  quarterly  period.  Fees  for 
the  Daily  Detailed  Reports  are  set  on  a 
two-tiered  basis,  based  on  the  number  of 
data  fields  contained  in  the  report. 
Examples  of  fields,  depending  on  the 
type  of  report  chosen,  include  reported 
volume,  reported  price,  reported  time, 
inside  bid/ask,  short  sale  indicator,  etc. 
Nasdaq  assesses  a  fee  of  $7  for  reports 


3  See  Securities  Exchange  Act  Release  No.  42341 
(Jan.  14.  2000).  64  FR  69811  (Jan.  21.  2000)  (SR- 
NASD-99-70). 


*  Credit  card  information  is  provided  using  a 
secure  website  connection. 
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with  15  or  fewer  iields  of  information 
for  each  trading  day  requested,^  and  a 
fee  of  $15  for  reports  with  more  than  15 
fields  of  information  for  each  trading 
day  of  information.  Fees  for  Summary 
Level  Activity  Reports  are  set  at  $25  per 
report. 

Nasdaq  believes  that  this  system  for 
distributing  historical  research  reports 
has  been  a  successful  method  of 
providing  beneficial  information  to 
customers  in  an  efficient  manner. 
However,  Nasdaq  believes  that  the  fee 
structure  for  these  reports  should  more 
clearly  differentiate  among  the  varieties 
of  reports  that  are  provided  to 
customers,  with  prices  that  are 
calibrated  to  the  size  of  the  report,  the 
frequency  with  which  the  report  is 
provided,  and  the  type  of  information 
contained  in  the  report.  Accordingly, 
Nasdaq  is  proposing  a  new  fee  schedule 
for  historical  research  reports  relating  to 
Nasdaq  seciirities.*^ 

As  is  true  under  the  current  rule,  the 
price  of  reports  varies  with  the  fields  of 
information  contained  in  the  report.  The 
new  proposed  schedule  would  assess 
different  fees  for  reports  with  1  to  10 
fields  of  information,  11  to  15  fields, 
and  16  or  more  fields.  The  proposed  fee 
schedule  would  also  introduce 
categories  for  a  wider  variety  of  reports 
than  are  reflected  in  the  current  fee 
schedule.^ 

•  Market  Summary  Statistics:  This 
category  consists  of  data  reports  that 
provide  a  summary  of  overall  market 
performance.  Reports  in  this  category 
include  (but  are  not  limited  to)  end-of- 
day  or  end-of-month  market  statistics 
{e.g.,  most  actives,  advances,  declines, 
overall  trading  volumes,  and  similar 
statistics),  index  summary  reports  (e.g., 
high,  low,  and  close  values  for  all 
indexes],  pre-market  and  after-hours 
market  indicators,  and  after-hours 
market  statistics.  The  prices  charged  for 
these  reports  would  depend  on  whether 
the  report  provided  information  about  a 
day  or  a  month,  quarter,  or  year. 

•  Index  Weighting  Information:  This 
category  consists  of  data  report  that 
provide  information  about  Nasdaq 
indexes,  including  (but  not  limited  to) 


^Thus.  an  investor  requesting  a  report  containing 
12  fields  of  information  for  a  three  trading-day 
period  would  be  charged  S21. 

o Nasdaq  is  not  at  this  time  modifying  (i)  the  fees 
for  administrative  reports,  which  are  firm-specific 
reports  that  generally  serve  to  assist  NASD  members 
in  auditing  their  own  internal  systems,  verifying 
back-end  processing,  and  projecting  monthly  costs, 
or  (ii)  the  fees  for  historical  data  r«ports  on  OTC 
Bulletin  Board  or  other  OTC  securities  obtained 
through  the  OTCBB.com  website. 

'  The  examples  of  reports  covered  by  each 
category  are  not  intended  to  be  exclusive.  New 
reports  may  be  made  available  and  assigned  to  an 
appropriate  category  in  the  future, 


the  weightings,  pricing,  depositary 
receipt  multipliers,  total  shares 
outstanding,  and/or  market 
capitalization  for  each  issue  in  a  Nasdaq 
index,  or  the  calculation  report,  pre- 
market  indicator  or  after-hours  indicator 
for  each  of  the  Nasdaq  indexes.  These 
reports  are  provided  on  a  per  day  basis. 

•  Nasdaq  issues  Summary  Statistics: 
This  category  consists  of  data  reports 
that  provide  information  about  a 
particular  seciirity  that  is  listed  on 
Nasdaq.  Information  contained  in  these 
reports  may  include  high,  low  or  closing 
prices,  high,  low,  or  closing  quotes, 
trading  volumes,  or  dividends,  IPO 
trading  summary  statistics,  monthly 
short  interest,  or  monthly  share  volume. 
The  prices  charged  for  these  reports 
would  depend  on  whether  they  cover  a 
particidar  seciuity  or  all  listed 
securities,  and  whether  they  cover  a  day 
or  a  month,  quarter,  or  year. 

•  Intra-Day  Quote  and  Intra-Day 
Time  and  Sales  Data:  This  category 
consists  of  data  that  provide  detailed 
intra-day  quote  and/or  time  and  sales 
information  during  a  particular  time  of 
day  or  throughout  the  trading  day. 
These  reports  are  provided  on  a  per  day 
basis.  The  prices  charged  for  these 
reports  would  depend  on  whether  they 
cover  a  particular  security  or  a 
particular  market  participant  or  all 
securities  or  market  participants. 

•  Member  Tmding  Activity  Reports: 
This  category  consists  of  reports  that 
provide  data  about  a  specific  market 
participant's  trading  activity,  such  as 
ACT  Compliance  Reports,  Equity  Audit 
Trail  Reports,  and  SelectNet  Activity 
Reports.  These  reports  are  provided  on 
a  per  day  basis,  and  the  prices  charged 
would  depend  on  whether  they  cover  a 
particular  security  traded  by  the  market 
participant  or  all  securities. 

The  proposed  fee  schedule  would  also 
allow  Nasdaq  to  offer  discounted 
subscription  pricing  to  customers  who 
wish  to  subscribe  to  receive  a  daily 
report  for  each  day  of  a  month.  The 
price  would  be  the  applicable  per  day 
price  for  the  report,  multiplied  by 
twenty.  Thus,  in  a  month  with  more 
than  twenty  trading  days,  the  reports 
would  be  received  at  a  discount. 
Similarly,  the  price  for  a  quarterly 
subscription  would  be  the  applicable 
per  day  price  for  the  report  multiplied 
by  60,  and  the  price  for  an  annual 
subscription  would  be  the  applicable 
per  day  price  for  the  report  multiplied 
by  240. 

Redistribution  Licensing  Fees 

The  purchase  of  an  historical  research 
report  relating  to  a  Nasdaq  security  does 
not  currently  provide  the  purchaser 
with  a  license  to  redistribute  the  data 


from  the  report  to  other  persons. 
However,  Nasdaq  has  received 
numerous  requests  &t>m  various 
organizations — primarily  organizations 
that  provide  research  and  analytical 
products  to  institutional  investors, 
individual  investors  and  market 
participants — that  wish  to  redistribute 
such  data  to  their  customers.  Although 
in  some  cases  {.e.g.,  the  market  summary 
reports)  the  data  is  available  horn  data 
vendors  that  subscribe  to  Nasdaq  market 
data  feeds  {e.g..  Level  1),  these 
organizations  seeks  data  distribution 
arrangements  that  are  more  tailored  to 
their  needs  and  those  of  their  customers. 
Nasdaq  has  also  foimd  that  market  data 
vendors  seek  ways  to  supplement  their 
current  Nasdaq  data  feed  offerings  with 
more  specific  historical  data  to  provide 
more  in-depth  analytical  information  to 
their  customers.  Accordingly,  Nasdaq  is 
proposing  a  fee  schedule  that  would 
allow  a  customer  who  signs  an 
addendiun  to  the  Nasdaq  vendor 
agreement  to  receive  and  redistribute 
information  foimd  in  historical  research 
reports  relating  to  Nasdaq  securities.^ 
The  fees  would  be  paid  instead  of,  not 
in  addition  to,  the  fees  charged  to  a 
customer  who  does  not  want  a  license 
to  redistribute.  The  structure  of  the 
proposed  licensing  fee  schedule  is 
similar  to  the  structure  for  the  purchase 
of  reports.  Available  reports  would  be 
divided  into  four  categories:  Market 
Summary  Statistics,  Index  Weighting 
Information,  Nasdaq  Issues  Summary 
Statistics,  and  Intra-Day  Quote  and 
Intra-Day  Time  and  Sales  Data.^  For  the 
first  three  categories,  the  level  of  the  fee 
charged  would  depend  on  whether  the 
reports  would  be  redistributed  more 
than  once  a  month  or  only  once  a 
month.  For  Intra-Day  Quote  and  Intra- 
Day  Time  and  Sales  Data,  the  level  of 
the  fee  charged  would  depend  on 
whether  the  reports  provide  information 
with  respect  to  one  market  participant 
or  all  market  participants. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5) '"  and 
15A(b)(6) "  of  the  Act.  Section 
15A(b){5)  '2  requires  the  equitable 
allocation  of  reasonable  fees  and  charges 


■  Nasdaq  is  not  at  this  time  proposing  to  license 
the  redistribution  of  information  from  historical 
data  reports  relating  to  OTC  Bulletin  Board  or  other 
OTC  securities. 

'  Memlier  Trading  Activity  reports,  which  are 
sold  only  to  the  market  participant  whose  trading 
is  described  in  the  report,  would  not  be  available 
for  licensed  redistribution. 

•"15U.S.C.  78o-3(b)(5). 

'>15U.S.C78o-3(b)(6). 

"15  U.S.C  78o-3(b)(5). 
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among  members  and  other  users  of 
facilities  operated  or  controlled  by  a 
national  securities  association.  Section 
15A(b)(6)  ^3  requires  rules  that  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities  and  that  are 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Nasdaq 
believes  that  this  service  provides 
beneficial  information  to  customers  and 
that  the  fees  for  reports  are  equitably 
allocated  on  the  basis  of  the  size, 
frequency,  and  type  of  report  sold  to  a 
particular  customer.  Nasdaq  also 
believes  that  licensing  the  redistribution 
of  the  information  will  respond  to 
customer  requests  for  licensing 
arrangements  and  will  allow  broader 
dissemination  of  the  information. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Oumge  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principed  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-59  and  should  be 
submitted  by  November  13,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation ,  pursuant  to  delegated 
authority. '•• 

Margaret  H.  McFarUuid, 

Deputy  Secretary. 

[PR  Doc.  01-26541  Filed  10-19-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[(Release  No.  34-44838;  File  No.  SR-PCX- 
2001-35)} 

S«lf-R«gulatory  Organlzatioiw;  NoUc* 
of  FIIInQ  sod  limiMdiits  Eff>c  U  yens  i  s 
of  Propo—d  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Rotating  To  SpIR 
Prico  ExocuUons  of  Auto-Ex  Order* 

October  IS,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  August 
31,  2001,  the  Pacific  Exchange,  bic. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  PCX.  The  proposed  rule 
change  has  been  filed  by  the  PCX  as  a 
"non-controversial"  rule  change  under 
Rule  19b-4(f)(6)3  under  the  Act.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frx>m  interested  persons. 


"15  U.S.C.  78o-3(bM6). 


'*17  CFR  20O.3O-3(aKl2). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
'17CFR240.19b-«(f)(6). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  Rule 
6.87{p)  permitting  spUt-price 
executions.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

Rule  6.87(a)-{m) — No  change. 

(nHo) — Reserved. 
■   (p)  Auto-Ex  Split-Price  Executions. 
When  the  best  bid  or  offer  on  the 
Exchange's  book  constitutes  the  best  bid 
or  offer  on  the  Exchange,  contra-side 
incoming  Auto-Ex  orders  will  be 
executed  as  follows: 

(1)  When  the  best  bid  or  offer  on  the 
Exchange's  book  constitutes  the  best  bid 
or  offer  on  the  Exchange  and  is  for  a 
size  less  than  the  Auto-Ex  guaranteed 
size  for  the  issue,  that  best  bid  or  offer 
will  be  denoted  in  the  Exchange's 
disseminated  quote  by  a  "Book 
Indicator. "  An  incoming  Auto-Ex  order 
will  be  executed  against  the  order  in  the 
book.  In  the  event  the  order  in  the  book 
is  for  a  smaller  number  of  contracts 
than  the  Auto-Ex  order,  the  balance  of 
the  Auto-Ex  order  up  to  the  firm  quote 
size  for  the  issue  will  be  assigned  to 
Market-Makers  on  the  Auto-Ex  wheel  at 
the  same  price  at  which  the  initial 
portion  of  the  order  was  executed.  Any 
remaining  balance  thereafter  will  be: 

(A)  Assigned  to  market  Makers  on  the 
Auto-Ex  wheel  at  the  Auto-Quote  price 
if  Auto-Quote  constitutes  the  new 
prevailing  market  bid  or  offer  that  is 
equal  to  or  better  than  the  NBBO;  or 

(B)  Executed  against  any  order  in  the 
book  that  constitutes  the  new  prevailing 
market  bid  or  offer  with  the  balance  of 
the  Auto-Ex  order  being  assigned  to 
Market  Makers  on  the  Auto-Ex  wheel  at 
that  price  up  to  the  firm  quote  size.  Any 
additional  remaining  balance  of  an 
Auto-Ex  order  shall  be  handled  in 
accordance  with  (A)  or  (B)  of  this 
paragraph. 

(2)  Notwithstanding  paragraph  (1) 
above,  if  the  bid  or  offer  generated  by 
the  Exchange's  Auto-Quote  system  (or 
any  Exchange  approved  proprietary 
quote  generation  system  used  in  lieu  of 
the  Exchange's  Auto-Quote  system) 
crosses  or  locks  the  Exchange's  best  bid 
or  offer  established  by  an  order  in  the 
Exchange's  customer  limit  order  book, 
or  is  outside  the  NBBO,  then  Auto-Ex 
orders  for  options  of  that  series  will  not 
be  automatically  executed  but  instead 
will  be  rerouted  to  Floor  Broker  Hand- 
Held  Terminals  or  to  another  location  in 
the  event  of  system  problems  or  contrary 
firm  routing  instructions.  These 
rerouted  orders  will  be  executed  in 
accordance  with  Rule  6.86. 
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Commentary: 

.01    For  purposes  of  this  rule,  the 
firm  quote  size  is  the  minimum 
quotation  size  established  by  Rule  6.86. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


1.  Purpose 

The  proposed  rule  change  will  permit 
split-price  executions  of  Auto-Ex  orders 
when  the  book  represents  the  best  PCX 
market  and  is  for  a  size  less  than  the 
Auto-Ex  guaranteed  size  for  the  issue.* 
In  such  cases,  the  book's  best  bid  or 
offer  will  be  denoted  by  a  "Book 
Indicator"  and  the  incoming  Auto-Ex 
order  will  be  executed  against  the  actual 
book  size.  The  balance  of  the  Auto-Ex 
order  up  to  the  firm  quote  size*  for  the 
issue  will  be  assigned  to  Market  Makers 
on  the  Auto-Ex  wheel  at  the  same  price 
at  which  the  initial  portion  of  the  order 
was  executed.  If  any  portion  of  the 
Auto-Ex  order  remains  unfilled,  the 
balance  of  the  order  will  be  executed  at 
the  next  prevailing  bid  or  offer,  i.e.,  the 
book  price  and/or  the  Auto-Quote  price. 
The  NBBO  will  be  checked  after  each 
quote  update  to  ensure  that  automatic 
executions  do  not  occiu  at  inferior 
prices. 

If  the  bid  or  offer  generated  by  the 
Exchange's  Auto-Quote  system  (or  any 
Exchange  approved  proprietary  quote 
generation  system  used  in  lieu  of  the 
Exchange's  Auto-Quote  system)  crosses 
or  locks  the  Exchange's  best  bid  or  offer 
established  by  an  order  in  the 
Exchange's  customer  limit  order  book, 
or  is  outside  the  NBBO,  then  Auto-Ex 
orders  for  options  of  that  series  will  not 
be  automatically  executed  but  instead 


♦  The  Exchange  represents  that  the  proposed  mie 
change  is.  in  large  part,  adapted  from  Chicago  Board 
Options  Exchange  Rule  6.8(d)(iv).  See  Securities 
Exchange  Act  Releas^  No.  44244  (May  1,  2001).  66 
FR23283(May  8.  2001). 

^  The  firm  quote  size  is  the  minimum  quotation 
size  esublished  by  PCX  Rule  6.86. 


will  be  rerouted  to  Floor  Broker  Hand- 
Held  Terminals  or  to  another  location  in 
the  event  of  system  problems  or 
contrary  firm  routing  instructions. 
These  rerouted  orders  will  be  executed 
in  accordance  with  Rule  6.86. 

Currently,  when  the  book  represents 
the  best  PCX  market  and  is  for  a  size 
less  than  the  Auto-Ex  guaranteed  size 
for  the  issue,  the  incoming  Auto-Ex 
order  will  be  executed  against  the  actual 
book  size  and  the  balance  of  the  order 
up  to  the  Auto-Ex  guarantee  size  for  the 
issue  will  be  assigned  to  Market  Makers 
on  the  Auto-Ex  wheel  at  the  same  price 
that  the  initial  portion  of  the  order  was 
executed.  For  example,  assume  the 
Auto-Ex  guarantee  is  100  and  the  firm 
quote  size  is  20.  If  the  book  contains  an 
order  for  one  contract  that  represents 
the  best  bid,  an  incoming  market  order 
to  sell  100  contracts  will  execute  against 
the  book  for  one  contract  and  then 
against  Market  Makers  logged  onto 
Auto-Ex  for  99  remaining  contracts  at 
the  book  price,  regardless  of  the  trading 
crowd's  best  bid.  Under  the  split-price 
execution  proposal,  19  contracts  of  the 
sell  order  will  be  assigned  to  Market 
Makers  logged  onto  Auto-Ex  for  sale  at 
the  book  price  and  the  balance  of  the 
order  will  be  executed  at  the  next 
prevailing  bid  or  offer,  i.e.,  the  book 
price  and/or  the  Auto-Quote  price.  The 
NBBO  will  be  checked  after  each  quote 
update  to  ensure  that  automatic 
executions  do  not  occur  at  inferior 
prices. 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  is  ocnsistent  with  Section 
6(b)  8  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),'  in 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitation 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
amy  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  ESiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interesb,  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  piu'suant  to  Section 
19(b)(3)(A)  of  the  Acts  and  Rule  igb- 
4(f)(6) » thereunder. 

The  PCX  did  not  request  that  the 
Conunission  waive  the  30-day  delay  in 
the  operative  date  of  the  proposed  rule 
change  pursuant  to  Section 
19(b)(3)(A)(iii)  under  the  Act. 
Accordingly,  the  proposed  rule  change 
became  operative  on  October  1.  2001. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
sununarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.'" 

rV.  SolicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


■15U.S.C.  78(B). 
'  15  U.S.C  78Hb)(5). 


•15  U.S.C  788(b)(3)(A). 
•17CFR240.19b-4(f)(6). 
<°  See  Section  19<b)(3KC)  of  the  Act,  15  U.S.C 
78(b)(3)(C).  e 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-2001-35  and  should  be 
submitted  by  November  13,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-26488  Filed  10-19-01:  8:45  am] 
BIUJNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44930;  File  No.  SR-Phlx- 
2001-771 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  inc.  To  Amend  Exchange 
Rule  625,  Trading  Roor  Training, 
Equity  Floor  Procedure  Advice  F-30, 
and  Options  Floor  Procedure  Advice 
F-30 

October  12.  2001. 

On  August  9,  2001,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Phlx  Rule  625  ("Trading  Floor 
Training"),  Equity  Floor  Procedure 
Advice  F-30,  and  Options  Floor 
Procedure  Advice  F-30  (collectively 
referred  to  as  "Advice  F-30") '  to  allow 
the  Exchange  to  require  from  time  to 
time  its  members  and  their  respective' 
personnel  to  attend  mandatory  training 
sessions  related  to  conduct,  health  and 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C  7e»(bMl). 

»17CFR240.19b-4. 

>  Advice  F-30  and  the  accompanying  fine 
schedules  are  part  of  the  Exchange's  minor  rule 
violation  and  reporting  plan  ("minor  rule  plan"). 
The  Exchange's  minor  rule  plan,  codified  in  Phlx 
Rule  970  ( "Floor  Procedure  Advices.  Violations, 
Penalties,  and  Procedures"),  contains  floor 
procedure  advices  with  accompanying  fine 
schedules  such  that  a  minor  rule  violation  and 
reporting  plan  citation  could  be  issued.  Rule  19d- 
1(c)(2)  under  the  Act  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
summary  discipline  and  abbreviated  reporting.  17 
CFR  24d.l9d-l(c)(2).  Rule  19d-l(cMl)  under  the 
Act  requires  prompt  filing  with  the  Commission  of 
any  final  disciplinary  actions.  17  CFR  240.19d- 
l(cMl).  However,  minor  rule  violations  not 
exceeding  S2,S00  are  deemed  not  Rnal,  ther^y 
permitting  periodic,  as  opposed  to  immediate 
reporting. 


safety  on  the  Exchange's  equity  and 
options  trading  floors  (collectively 
referred  to  as  "trading  floor").  The  Phlx 
also  proposed  to  amend  the  fine 
schedule  in  Equity  Floor  Procedure 
Advice  F-30  to  be  consistent  with  the 
fine  schedule  in  the  corresponding 
Options  Floor  Procedure  Advice."* 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
August  30.  2001.^  The  Commission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6  of  the 
Act  **  in  general,  and  the  rules  and 
regulations  thereunder.^  In  particular, 
the  Commission  believes  that  the 
proposal  is  consistent  with  Section 
6(c)(3)(B)  of  the  Act.«  which  provides, 
among  other  things,  that  a  national 
securities  exchange  may  require  its 
members  to  meet  certain  standards  of 
training,  experience  and  competence's 
prescribed  by  the  rules  of  an  exchange. 
The  Commission  believes  that  requiring, 
providing  notice  of.  and  conducting 
training  sessions  related  to  conduct, 
health  and  safety  on  the  trading  floor  by 
the  Exchange  should  promote  a  safer 
work  environment  by  informing 
Exchange  members  and  their  respective 
personnel  of  important  issues  related  to 
the  Exchange's  trading  floor. 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act.«  which 
requires  that  the  rules  of  the  exchange 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
to  exchange  members,  in  that  the 
Exchange's  proposed  fine  schedule  for 
its  Equity  Floor  Procedure  is  consistent 
with  the  already  existing  fine  schedule 
of  the  Exchange's  Option  Floor 
Procedures.'" 

It  is  therefore  ordered, pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phlx-2001- 
77)  be,  and  hereby  is.  approved. 


'*  The  fine  schedule  applicable  to  Options  Floor 
Procedure  Advice  F-30  was  recently  amended  and 
rvflects  the  same  fines  as  proposed  herein.  See 
Securities  Exchange  Act  Release  No.  44537  (|uly  11. 
2001),  66  FR  37511  ()uly  18,  2001)  (order  approving 
SR-Phbi-2001-36). 

>  See  Securities  Exchange  Act  Release  No.  44742 
(August  23.  2001).  65  FR  45S85. 

•  15  U.S.C.  7Bf. 

'  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

•15  U.S.C  78f|cM3KB). 

"15  U.S.C.  78Kb)(4). 

'°  See  note  4.  supra. 

'M5U.S.C78»(b)(2) 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. '2 

Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  01-26484  Filed  10-19-01:  8:45  am] 
BILUNO  COOE  801(M>1-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  ar>d 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  biuxlen 
estimate:  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  and 
at  the  following  addresses: 
(OMB), Office  of  Management  and 
Budget,Ann:  Desk  Officer  for 
SSA  J^Jew  Executive  Office 
Building,  Room  10230,725  17th  St.. 
NW., Washington.  DC  20503 
(SSA),Social  Security  Administration, 
DCFAM.Attn:  SSA  Reports 
Clearance  Officer,  l-A-21 
Operations  Bldg.,6401  Security 
Blvd.,BalUmore,  MD  21235 
I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  daje  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  vtrithin  60  days  from 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145,  or 
by  writing  to  him  at  the  address  listed 
above. 

1.  Employer  Report  of  Special  Wage 
Payments— 0960-0565.  The  Social 
SecurityAdministration  (SSA)  gathers 
the  information  on  Form  SSA-131  to 
prevent  earnings  related  overpayments 
to  employees  and  to  avoid  erroneous 
withholding.  The  respondents  are 
employers  who  provide  si}ecial  wage 
payment  verification. 


'» 17  CFR  200.3O-3(aHl2). 
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Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  10.000 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  0MB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  0MB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  0MB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him  at 
the  address  listed  above. 

1 .  Representative  Payee  Report — 
0960-0068.  Sections  205(j)  and 
1631(a)(2)  provide  for  the  payment  of 
Social  Security  and  Supplemental 
Security  Income  benefits  to  a  relative, 
another  person  or  an  organization 
(referred  to  as  representative  payee) 
when  the  best  interests  of  the 
beneficiary  would  be  served.  These 
sections  also  provide  that  SSA  monitor 
how  the  benefits  were  used.  SSA  uses 
forms  SSA-623  and  SSA-6230  to  collect 
this  information.  SSA  needs  the 
information  to  determine  whether  the 
payments  provided  to  the  representative 
payee  have  been  used  for  the 
beneficiary's  current  maintenance  and 
personal  needs  and  whether  the 
representative  payee  continues  to  be 
concerned  with  the  beneficiary's 
welfare.  The  respondents  are 
representative  payees  designated  to 
receive  funds  on  behalf  of  Social 
Security  and  Supplemental  Security 
Income  (SSI)  recipients. 

Number  of  Respondents:  5,527,755. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  1,381,939 
hours. 

2.  Reporting  Events,  SSI— 0960-0128. 
SSI  applicants,  recipients  and  their 
representative  payees  use  Form  SSA- 
8150-EV  (or  the  Spanish  version)  to 
report  by  mail  changes  in  circumstances 
that  could  affect  eligibility  for  SSI.  SSA 
uses  the  reported  changes  on  the  form 
to  determine  eligibility  and  correct 
payment  amoimts  for  SSI  payments, 
which  may  include  federally 
administered  State  supplementary 
payments.  The  respondents  are  SSI 
applicants,  recipients,  and  their 
representative  payees. 

Number  of  Respondents:  33,200. 
Frequency  of  Response:  1. 
Average  Burden  Per  Respcmse:  5. 
Estimated  Annual  Burden:  2,767 
hours. 


Dated:  October  16.  2001. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer. 
[FR  Doc.  01-26469  Filed  10-19-01;  8:45  amj 
BNJJNG  CODE  4191-OS-U 


DEPARTMEKT  OF  STATE 
[Public  Notice  3819] 

Bureau  of  African  Affairs;  Africa/Pubiic 
Diplomacy  (AF/PD)  Professionai 
Intemstiip  Program 

Introduction 

The  United  States  Department  of  State 
announces  an  open  competition  for  an 
assistance  award.  Nongovernmental 
organizations  may  apply  to  design  and 
manage  a  multi-faceted  program  that 
consists  of  (1)  U.S.-based  professional 
internships,  (2)  Africa-based  AGOA 
workshops. 

AGOA  (Africa  Growth  and 
Opportunity  Act),  signed  into  law  in 
May  2000,  offers  qualifying  Afiican 
countries  preferential  access  to  U.S. 
markets  for  their  industries.  The 
countries  participating  in  AGOA  are 
positioned  in  varying  degrees  to  take 
advantage  of  the  bill.  Some,  such  as 
South  Africa  and  Mauritius,  have  well- 
developed  light  industrial  sectors 
poised  to  begin  exporting  to  U.S. 
markets.  Others  have  little  industry 
positioned  to  compete  and  no 
immediate  prospects.  All  have  indicated 
enthusiasm  for  the  possibilities  offered 
by  AGOA,  tempered  by  the  realization 
that  the  African  private  sector  needs 
more  exposure  to  U.S.  markets,  business 
practices,  and  trade  associations  before 
they  will  be  able  to  access  U.S.  markets 
and  develop  viable  two-way  trade 
relationships  and  thereby  realize  the  full 
benefits  of  AGOA. 

Purpose 

The  program  will  provide  medium 
and  small  African  business 
entrepreneurs  and  members  of  business 
associations  exposure  to  AGOA  and  to 
the  American  meuket  in  order  to 
increase  capacity  to  develop  new 
African-U.S.  trade  linkages.  The 
program  will  give  them  an 
understanding  of  American  business 
norms  and  actual  practices,  provide 
them  with  knowledge  of  U.S.  customs 
operations,  product  distribution  and 
retailing,  and,  finally,  help  them 
develop  business  linkages  and 
relationships  with  manufacturers  and 
businesses  in  their  respective  sectors. 
The  grant  will  fund  a  two-part  program 
to  offer  African  entrepreneurs  both 
exposure  to  U.S.  markets  and  the 
opportunity  to  share  their  insights  and 


knowledge  with  business  associations 
and  other  entrepreneurs  upon  returning 
home. 

The  AF/PD  AGOA  Professional 
Internship  Program  is  designed  to 
enhance  the  professional  skills  and 
abilities  of  the  participants  and  assist 
them  in  understanding  the  variety, 
depth,  and  practices  of  the  American 
market  and  also  provide  them  with  an 
introduction  to  American  entrepreneurs 
and  trade  associations. 

The  contract  agency  will  be  expected 
to  work  closely  with  AF/PD  and  Public 
Affairs  Sections  of  U.S.  Embassies  in 
Africa  in  developing  and  implementing 
this  program. 

Authority 

22  U.S.C.-2452(a)(2) 
Eligible  Applicants 

Eligible  applicants  include  all 
nongovernmental  institutions,  private 
organizations,  and  commercial  entities. 

Availability  of  Funds 

The  funding  level  for  this  Cooperative 
Agreement  shall  be  no  higher  than 
$750,000.  Award  of  this  cooperative 
agreement  is  based  on  the  availability  of 
fimds  for  fiscal  year  2002.  A  final  award 
will  not  be  made  until  funds 
appropriated  by  Congress  are  available 
through  internal  Department  of  State 
procedures. 

Continuing  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds. 

Reporting  Requirement 

Periodic  progress  reports  and  a  final 
evaluation  will  be  required. 

Review  Criteria 

Technically  eligible  applicants  will  be 
competitively  reviewed  under  6  criteria. 
The  criteria  are:  (1)  Cost  effectiveness 
and  cost  sharing;  (2)  Program  planning 
and  ability  to  achieve  objectives;  (3) 
Institutional  capacity;  (4)  Program 
monitoring;  (5)  Program  evaluation  (6) 
Support  of  diversity. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  fimded  by  the  coofierative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork 
ReductionAct. 

Application  Submission  and  Deadline 

The  original  emd  ten  (10)  copies  of  the 
application  (Standard  Form  424)  must 
be  submitted  to  the  U.S.  Department  of 
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State,  Ms.  Joanna  Pisciotta  Snearly, 
Grants  Officer,  A/LM/AQM/IP,  State 
Annex  #44,  Room  M-22,  301  4th  Street 
SW,  Washington,  DC,  20547  on  or 
before  November  28,  2001. 

Where  To  Obtain  Additional 
Information 

A  detailed  program  description  and 
application  package  may  be  obtained 
from  Ms.  Joanna  Pisciotta  Snearly, 
Grants  Officer,  U.S.  Department  of  State, 
A/LM/AQM/IP,  State  Annex  #44,  Room 
M-22,  301  4th  Street  SW,  Washington, 
DC  20547,  telephone  (202)  260-6549, 
fax  (202)  205-5466  email 
jsnearly@pd.state.gov.  Please  refer  to  the 
"AF/PD  Professional  Internship 
Program"  when  requesting  information 
or  sending  an  application. 

Dated:  October  16.  2001. 
Joanna  Pisciotta  Snearly, 

Grants  Officer.  Administration/Logistics 
Management/ Acquisition  Management/ 
International  Programs,  Department  of  State. 
(FR  Doc.  01-26542  Filed  10-19-01;  8:45  am] 

BILUNG  COOe  4710-2e-P 


TENNESSEE  VALLEY  AUTHORITY 

Sunshlna  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1535). 
TIME  AND  date:  9  a.m.  (CDT),  October  24, 
2001. 

PLACE:  Jackson  State  Community 
College,  McWherter  Building — Ayers 
Auditorium,  2046  North  Parkway, 
Jackson,  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  September  19,  2001. 

New  Business 

A — Budget  and  Financing 

Al.  Fiscal  year  2001  Financial  Review 
and  Asset  Valuation  Recommendation. 

A2.  Retention  of  Net  Power  Proceeds 
and  Nonpower  Proceeds  and  Payments 
to  the  U.S.  Treasury. 

C — ^Energy 

Cl.  Delegation  of  authority  to  the  Vice 
President  of  Fuel  Supply  and 
Engineering  Services  to  award  a  term 
contract  to  Crounse  Corporation  for 
barging  services  to  Paradise  Fossil  Plant. 

C2.  "Term  coal  contract  with  U.S.  Coal, 
Inc.,  for  coal  supply  to  Kingston  Fossil 
Plant. 

C3.  Contract  with  ALSTOM  Power, 
Inc.,  to  provide  for  the  design, 
engineering,  fabrication,  and  supply  of 


boiler  pressure  parts  and  components 
for  Bull  Run  Fossil  Plant. 

C4.  Supplement  to  Contract  No.  1601 
with  Braden  Manufacturing,  L.L.C.,  for 
design,  supply,  and  installation  of 
replacement  inlet  air  duct  systems  on 
TVA-owned  General  Electric 
combustion  turbines  at  Colbert  and 
Johnsonville  combustion  turbine  sites. 

F— Other 

Fl .  Approval  to  file  condemnation 
cases  to  acquire  transmission  line 
easement  rights-of-way  and  the  right  to 
enter  affecting  Tract  No.  KD2,  Kemper- 
DeKalb  Transmission  Line  in  Kemper 
County,  Mississippi,  and  Tract  Nos. 
SWM-IOOOTE,  lOOlTE,  and  1003TE, 
Sweetwater-Madisonville  Transmission 
Line  in  Monroe  County,  Tennessee. 

Information  Items 

1.  Supplement  to  contract  for 
communication  services  with  Media 
South  LLC. 

2.  Delegation  of  authority  to  arrange 
for  third-party  long-term  financing  for 
energy  services  contracts  through  sales 
of  accounts  receivable. 

3.  Implementation  of  the  results  of 
negotiations  with  the  Engineering 
Association,  Inc.,  over  compensation  for 
Fiscal  Years  2001  and  2002. 

4.  Manager  and  Specialist  and 
Excluded  Schedule  annual  performance- 
award  budget  and  pay  band  structure 
adjustment. 

5.  Negotiated  pay  adjustments  for 
Fiscal  Year  2002  for  SA  and  SB 
employees  represented  by  the  Office 
and  Professional  Employees 
International  Union. 

6.  Pay  benefits  for  TVA  employees 
called  to  active  duty. 

7.  TVA  contribution  to  the  TVA 
Retirement  System  for  Fiscal  Year  2002. 

8.  Sale  of  an  exclusive  and 
transferable  permanent  easement  for-* 
fut\ire  development  of  a  medical 
technology  corridor  for  the  City  of 
Johnson  City,  Tennessee. 

9.  Amencbnents  to  the  Rules  and 
Regulations  of  the  TVA  Retirement 
System  and  to  the  provisions  of  the  TVA 
Savings  and  Deferral  Retirement  Plan 
(401(k)  Plan). 

For  more  information:  Please  call 
TVA  Media  Relations  at  (865)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 

Dated:  October  17.  2001. 
Nfaureen  H.  Dunn, 
General  Counsel  and  Secretary. 
[FR  Doc.  01-26706  Filed  10-18-01:  3:39  pm) 
BHjjNa  cooe  rao-M-M 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

[USCQ-2001-10772] 

Chemical  Transportation  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Subcommittees  will  meet  to  discuss 
various  issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  All  meetings  will  be  open  to  the 
public.  These  meetings  were  originally 
scheduled  for  September  12-14.  2001. 
DATES:  CTAC  will  meet  on  Wednesday, 
November  28,  from  9  a.m.  to  3  p.m.  The 
Subcommittees  on  Prevention  Through 
People  (PTP)  and  Hazardous  Substances 
Response  Standards  will  meet  on 
Tuesday,  November  27.  2001.  from  8:30 
a.m.  to  4  p.m.  The  Subcommittee  on 
Vessel  Cargo  Tank  Overpressurization 
will  meet  on  Thxirsday,  November  29, 
2001,  from  9  a.m.  to  3:30  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  November  16,  2001.  Requests  to 
have  a  copy  of  written  material 
distributed  to  each  member  of  the 
Committee  or  Subcommittee  should 
reach  the  Coast  Guard  on  or  before 
November  20,  2001. 
ADDRESSES:  CTAC  will  meet  in  room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  2nd  Street,  SW.,  Washington,  DC. 
The  PTP  Subcommittee  and  the 
Hazardous  Substances  Response 
Standards  Subcommittee  will  meet  at 
Coast  Guard  Headquarters  in  room  5303 
and  2415,  respectively.  The  Vessel 
Cargo  Tank  Overpressurization 
Subcommittee  will  meet  at  the 
Department  of  Transportation 
Headquarters,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC  in  room 
3328.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Commander  James  M.  Michalowski, 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  This  notice  is  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  ir^ORMATION  CONTACT: 
Commander  James  M.  Michalowski, 
Executive  Director  of  CTAC,  or  Ms.  Sara 
S.  Ju,  Assistant  to  the  Executive 
Director,  telephone  202-267-1217,  fax 
202-267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
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Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meetings 

Chemical  Transportation  Advisory 
Committee 


(1)  Introduction  of  Committee 
members  and  attendees. 

(2)  Progress  Reports  from  the  PTP, 
Hazardous  Substances  Response 
Standards,  and  Vessel  Cargo  Tank 
Overpressurization  Subcommittees. 

(3)  Presentation  on  the  Millennium 
Class  Tanker. 

(4)  Presentation  by  a  Guest  Speaker  on 
"Expansive  Imbibition  for  Practical 
Pollution  Particulation  or  Separating 
Things  from  Stiiff." 

(5)  Coast  Guard  update  on  Cargo 
Authority  Lists  for  the  New  Coast  Guard 
MISLE  Database. 

(6)  Update  of  Coast  Guard  Regulatory 
Projects  and  IMO  Activities. 

Subcommittee  on  PTP.  The  agenda 
includes  the  following: 

(1)  Continuation  of  work  on  the 
development  of  a  risk  management 
guide  for  the  chemical  transportation 
industry. 

Subcommittee  on  Hazardous 
Substances  Response  Standards.  The 
agenda  includes  the  following: 

(1)  Final  development  of 
recommendations  to  the  Coast  Guard 
concerning  protocols  for  emergency 
chemical  response. 

Subcommittee  on  Vessel  Cargo  Tank 
Overpressurization.  The  agenda 
includes  the  following: 

(1)  Continuing  development  of 
recommendations  for  an  industry 
standard  to  address  the  prevention  of 
cargo  tank  overpressurization  during 
inerting,  padding,  purging,  and  line 
clearing  operations. 

Procedural  I 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  November  16, 
2001 .  Written  material  for  distribution 
at  a  meeting  should  reach  the  Coast 
Guard  no  later  than  November  16,  2001. 
If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  Committee  or  Subconmiittee  in 
advance  of  the  meetings,  please  submit 
25  copies  to  the  Executive  Director  no 
later  than  November  20,  2001. 


Infonnation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meetings,  contact  the 
Assistant  to  the  Executive  Director  of 
CTAC  as  soon  as  possible. 

Dated:  October  4.  2001. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 

and  Environmental  Protection. 

[FR  Doc.  01-26564  Filed  10-19-01;  8:45  am) 

BILLMG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Supplentental  Environmental  Impact 
Statement  on  the  Central  Link  Light 
Rail  Transit  Project 

agency:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement  (EIS). 

summary:  The  Federal  Transit 
Administration  (FTA)  and  the  Central 
Puget  Sound  Regional  Transit  Authority 
(Sound  Transit)  intend  to  prepare  a 
supplemental  EIS  in  accordance  with 
the  National  Envirorunental  Policy  Act 
(NEPA)  on  the  Central  Link  Light  Rail 
Transit  project  north  corridor  from 
Convention  Place  to  Northgate.  This  is 
a  supplemental  EIS  to  the  Central  Link 
Light  Rail  Transit  Project  Final  EIS 
(November  1999).  The  supplemental  EIS 
will  evaluate  a  no  build  alternative  and 
light  rail  station  and  route  options  in 
three  segments:  Capitol  Hill/South  Lake 
Union  (Convention  Place  Station  to  SR- 
520),  Ship  Canal  crossing/University 
District  (SR-520  to  NE  45th  Street),  and 
the  Northgate  segment  (NE  45th  to 
Northgate).  Scoping  will  be 
accomplished  through  meetings  and 
correspondence  with  interested  persons, 
organizations,  the  general  public, 
federal,  state  and  local  agencies  and 
tribes. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  Soimd 
Transit  by  November  9,  2001.  See 
ADDRESSES  below.  Scoping  meetings: 
Public  scoping  meetings  will  be  held  on 
Wednesday.  October  24,  2001  from  5 
p.m.  to  8  p.m.  at  Union  Station  and  on 
Thursday,  October  25,  2001  from  5  p.m. 
to  8  p.m.  at  Calvary  Temple.  An  agency 
scoping  meeting  will  be  held 
Wednesday,  October  24,  2001  from  1 


p.m.  to  3  p.m.  at  Union  Station.  See 
ADDRESSES  below. 

ADDRESSES:  Written  comments  on  the 
project  scope  of  alternatives  and 
impacts  to  be  considered  should  be  sent 
to  James  Irish,  Sound  Transit,  401  South 
Jackson  St.,  Seattle,  WA  98104-2826  by 
November  9,  2001.  Scoping  meetings 
will  be  held  on  the  following  days  and 
locations. 

Public  Scoping  Meetings 

Wednesday,  October  24,  2001 

5  pm-8  pm 

Location:  Union  Station — Great  Hall, 

401  S.  Jackson  Street,  Seattle, 

Washington,  and 

Thursday,  October  25,  2001 

5  pm-8  pm 

Location:  Calary  Temple — Children's 

Auditorium,  6810  8th  Avenue  NE., 

Seattle,  Washington 

Agency  Scoping  Meeting 

Wednesday,  October  24,  2001 

1  pm-3  pm 

Location:  Union  Station — Sound  Transit 

Board  Room,  401  S.  Jackson  Street, 

Seattle,  Washington 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Witmer,  Federal  Transit  Administration, 
915  2nd  Avenue  Suite  3142,  Seattle, 
WA  98174,  Telephone:  206.220.7964  or 
James  Irish,  Sound  Transit,  401  South 
Jackson  St.,  Seattle,  WA  98104-2826, 
Telephone:  206.398.5140. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  Sound  Transit  invite 
comments  from  interested  individuals, 
organizations,  and  federal,  state, 
regional  and  local  agencies  for  a  period 
of  30  days  after  publication  of  this 
notice  (See  DATES  and  ADDRESSES 
above).  Comments  should  focus  on 
defining  the  alternatives  within  the 
corridor  to  be  evaluated  in  the  EIS  and 
identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  An 
Environmental  Scoping  Information 
Report  describing  the  project,  the 
proposed  alternatives,  the  impact  areas 
to  be  evaluated,  the  public  involvement 
program  and  the  preliminary  project 
schedule  has  been  prepared.  You  may 
request  a  copy  of  the  report  by 
contacting  Anna  Mallon,  Sound  Transit, 
401  South  Jackson  St.,  Seattle,  WA 
98104-2826.  Telephone:  206.398.5144. 
In  addition  to  written  comments,  which 
may  be  made  at  the  meetings  or  as 
decribed  above,  a  stenographer  will  be 
available  at  the  public  meetings  to 
record  oral  comments.  All  of  the 
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locations  for  the  scoping  meetings  are 
accessible  to  people  widi  disabilities. 
Non-English  translation  services  and 
accessible  formats  are  available  by 
request  at  800.201.4900  (voice)  or 
206.398.5410  (TTY). 

n.  Study  Area  and  Alternatives 

FTA  and  the  Central  Puget  Sound 
Regional  Transit  Authority  (Sound 
Transit)  will  prepare  a  supplemental  EIS 
on  route  alternatives  from  Convention 
Place  to  Northgate.  The  study  are  will  be 
divided  into  three  segments:  Capitol 
Hill/South  Lake  Union  (Convention 
Place  Station  to  SR-520),  Ship  Canal 
Crossing/University  District  (SR-520  to 
NE  45th  Street),  and  the  Northgate 
segment  (NE  45th  to  Northgate).  The 
supplemental  EIS  will  address  the  no 
build  alternative  and  the  following  light 
rail  station  and  route  options: 

Capitol  Hill/South  Lake  Union 
(Convention  Place  Station  to  SR-520) 

These  include  the  adopted  Capitol 
Hill  route  including  Capitol  Hill  station 
alternatives,  an  Eastlake  Avenue  Route, 
a  Bouren  Avenue  route,  and  a  route 
bypassing  First  Hill  with  stations 
between  Capitol  Hill  and  First  Hill  and 
on  15th  Avenue. 

Ship  Canal  Crossing/University  District 
(SR-520  to  NE  45th  Street) 

These  include  the  Postage  Bay  tunnel 
adopted  route,  a  Montlake  tunnel  route 
via  the  University  of  Washington's 
Rainier  Vista,  a  tunnel  route  in  the 
vicinity  of  the  University  bridge,  and  a 
high-and/or  mid-level  b^dge. 

Northgate  Segment  (NE  45th  to 
Northgate) 

Includes  the  two  8th  Avenue  route 
options,  and  the  12th  Avenue  route.  A 
Notice  of  Intent  was  issued  on  April  16, 
2001  to  prepare  a  supplemental  EIS  for 
the  Northgate  segment  (NE  45th  to 
Northgate)  to  the  project.  That 
supplemental  EIS  has  been  terminated. 
Supplemental  environmental  review  for 
the  Northgate  segment  of  the  project 
will  be  incorporated  in  this  new 
supplemental  EIS. 

III.  Probable  Effects 

This  is  a  supplemental  EIS  to  the 
Central  Link  Rail  Transit  Project  Final 
EIS  (November  1999).  The  FTA  and 
Sound  Transit  will  evaluate  all 
significant  enviroimiental,  social,  and 
economic  impacts  of  the  alternatives 
analyzed  in  the  supplemental  EIS. 
Impacts  will  be  evaluated  for  all  issues 
evaluated  in  the  original  EIS. 


Issued  on:  September  27,  2001. 
Helen  Knoll. 

Regional  Administrator,  Region  X. 
|FR  Doc.  01-26559  Filed  10-19-01:  8:45  am] 
BILUNG  COOC  4»10-S7-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[Docket  No.  NHTSA-2001 -10044;  Notice  2] 

Reliance  Trailer  Co.,  LLC;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  224 

This  notice  grants  the  application  by 
Reliance  Trailer  Co.,  LLC,  of  Spokane, 
Washington  ("Reliance"),  for  a 
temporary  exemption  of  its  dump  body 
trailers  from  Federal  Motor  Vehicle 
Safety  Standeird  No.  224  Rear  Impact 
Protection.  The  basis  of  the  grant  is  that 
compliance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  in  good  faith  to  comply 
with  the  standard. 

We  published  notice  a  of  receipt  of 
the  application  on  July  10,  2001, 
affording  an  opportunity  to  comment 
(66  FR  36032). 

Why  Reliance  Says  That  It  Needs  an 
Exemption 

In  Februaty  2001,  Reliance  acquired 
the  assets  of  SturdyWeld,  another 
Washington  company,  in  order  to 
commence  manufacture  of  "trailers  built 
to  mate  with  asphalt  paving 
equipment."  We  observed  that  this 
appears  to  be  a  horizontal  discharge 
trailer  that  is  used  in  the  road 
construction  industry  to  deliver  asphalt 
and  other  road  building  materials  to  the 
construction  site.  However,  the  sole 
commenter  on  the  notice,  Dan  Hill  & 
Associates,  pointed  out  that  the  trailer  is 
a  "dump  body/gravity  feed"  trailer.  Dan 
Hill  distinguishes  this  type  of  trailer  as 
one  that  "can  handle  everything  from  9- 
foot-plus  slabs  of  concrete  all  the  way 
down  to  sand,  whereas  *   •   •  controlled 
horizontal  discharge  products  are 
limited  to  the  transportation  of  hot-mix 
asphalt  and,  on  occasion,  other  related 
processed  road-building  tnaterials  under 
2"  in  size." 

Standard  No.  224  requires,  effective 
January  26,  1998,  that  all  trailers  with  a 
GVWR  of  4536  kg  or  more,  including 
Reliance's  trailers,  be  fitted  with  a  rear 
impact  guard  that  conforms  to  Standard 
No.  223  Rear  impact  guards.  Reliance 
argued  that  installation  of  the  rear 
impact  guard  will  prevent  its  trailers 
bom  connecting  to  the  paver  and 


performing  their  mission.  Thus,  its 
trailers  will  no  longer  be  functional. 

Reliance's  Reasons  Why  It  Believes 
That  Compliance  Would  Cause  It 
Substantial  Economic  Hardship  and 
That  It  Has  Tried  in  Good  Faith  To 
Comply  With  Standard  No.  224 

Reliance  is  a  small  volume 
manufacturer  whose  total  production  in 
the  12-month  period  preceding  its 
petition  was  268  trailers.  In  the  absence 
of  an  exemption,  Reliance  says  that 
"considering  the  over  $2  million  paid 
for  the  [SturdyWeld]  Division  and  if  we 
are  able  to  sell  the  over  $1  million 
inventory,  but  have  to  shut  this 
operation  down,  we  would  probably 
lose  over  $1  million."  Reliance's 
cumulative  net  income  after  taxes  for 
the  fiscal  years  1998.  1999,  and  2000 
was  $150,793. 

Reliance  apparently  learned  of  its 
compliance  problem  after  producing  26 
of  the  trailers  in  question.  It  has 
determined  that  these  trailers  fail  to 
comply  with  Standard  No.  224,  and  has 
notified  NHTSA  pursuant  to  49  CFR 
Part  573.  It  has  also  filed  a  petition  for 
a  determination  that  the  noncompliance 
is  inconsequential  to  safety.  Reliance 
has  also  discovered  that  "this  is  a 
nationwide,  yet  unsolved,  problem," 
citing  three  manufacturers  of  similar 
trailers  who  have  received  temporary 
exemptions  from  Standard  No.  224., 
Beall  Trailers,  Red  River  Manufacturing, 
and  Dan  Hill  Associates. 

The  petition  discusses  "possible 
alternative  means  of  compliance"  which 
"will  include  the  analysis  of  moveable, 
replaceable  or  retractable  under-rides. 
To  date  these  concepts  are  very  difficult 
to  maintain  due  to  the  nature  of  the 
paving  material."  After  discussion  with 
its  customers.  Reliance  "will  proceed  to 
design,  build  and  test  prototype  designs 
to  meet  the  regulations  and  allow 
dumping  asphalt  into  paving 
equipment."  It  believes  that  it  will 
comply  by  the  end  of  a  two-year 
exemption  period. 

Reliance's  Reasons  Why  It  Believes 
That  a  Temporary  Exemption  Would  Be 
in  the  Public  Interest  and  Consistent 
With  Obiectives  of  Motor  Vehicle  Safety 

Reliance  argues  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  traffic  safety  objectives 
because  the  trailers  "represent  about 
80%  of  the  output  of  the  38  employees' 
of  the  SturdyWeld  division,  and  "if  this 
petition  is  denied,  the  operation  will  be 
closed  and  those  people  will  be  out  of 
jobs."  An  exemption  would  allow  it  "to 
continue  to  provide  equipment  needed 
by  road  building  industries  to  expand 
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and  develop"  the  national    i 
transportation  system. 

The  trailers  will  be  built  in  small 
quantities.  "Typical  hauls  are  short" 
with  a  minimal  amount  of  time  traveling 
on  highways  compared  with  most 
freight  trailers,"  which  "diminishes  the 
exposure  for  these  vehicles."  Reliance 
knows  of  no  rear  end  collisions  and 
consequent  injuries  with  its  type  of 
trailer. 

In  commenting  on  the  application, 
Dan  Hill  did  not  "take  a  position  to 
either  support  or  criticize  Reliance/ 
SturdyWeld's  application  for  a 
temporary  exemption." 

As  we  understand  it.  Reliance 
acquired  Sturdy  Weld  in  order  to  enter 
the  dump  body  trailer  market.  The 
trailers  did  not  comply  with  Standard 
No.  224,  and  Reliance  has  asked  for  a 
temporary  exemption  of  two  years,  at 
the  end  of  which  it  believes  it  will 
comply.  In  the  meantime,  it  could  not 
sell  dump  body  trailers,  and  might  lose 
more  than  half  of  its  investment  of  $2 
million  in  SturdyWeld.  Such  a  loss 
would  presage  a  negative  efiiect  on  its 
net  income,  which,  on  a  three-year 
ciunulative  basis  is  $150,793.  These 
factors  indicate  that  to  require 
immediate  compliance  would  create 
substantial  economic  hardship. 

We  must  also  find  that  an  applicant 
has  made  a  good  faith  effort  to  comply 
with  the  standard  from  which 
exemption  has  been  requested. 
Understandably,  if  Reliance  only 
recently  learned  of  its  noncompliance, 
its  compliance  efforts  are  only  in  the 
early  stages.  The  appUcant  referred  to 
compliance  as  "a  nationwide,  yet 
unsolved,  problem,"  and  cited  three 
manufacturers  who  had  received 
temporary  exemptions  from  Standard 
No.  224:  Dan  Hill,  Red  River 
Manufacturing,  and  Beall  Trailers  of 
Washington,  Inc. 

In  its  conunent,  Dan  Hill 
distinguished  between  horizontal 
discharge  trailers  of  the  type  that  it  and 
Red  River  manufactures  ("a  market  that 
consists  of  fewer  than  400  unit  sales  per 
year"),  and  dump-type  trailers 
manuiiactured  by  the  applicant,  Beall 
Trailers,  and  others  ("on  the  average, 
7.451  units  per  year  (Source:  The  U.S. 
Census  Bureau,  measurement  period 
1991  through  1997)."  It  would  appear, 
then,  that  the  factual  situation  in  the 
Beall  exemption  might  afford  an 
appropriate  comparison. 

We  granted  Beall  NHTSA  Temporary 
Exemption  No.  98-5  on  July  8, 1998  (63 
FR  36989),  and  extended  it  to  August  1, 
2001  (66  FR  22069).  Beall  was  similar  in 
size  to  Reliance.  It  had  produced  311 
trailers  in  the  year  preceding  the  filing 
of  its  petition,  of  which  124  were  dtunp 


body  types.  Its  average  net  income  for 
1995,  1996,  and  1998  was  slightly  lower 
than  Reliance's  cumulative  figure  (The 
figure  reported  for  1997  was  a  before- 
taxes  number).  Both  its  original  petition 
and  petition  for  renewal  recoimted 
difficulties  in  developing  a  rear  impact 
guard  that  was  compatible  with  paving 
equipment,  including  hinged, 
retractable  devices.  Although  Beall 's 
exemption  has  expired,  the  company 
has  indicated  that  it  will  have  to  apply 
for  a  further  exemption.  Beall's 
experience  indicates  that  compliance  by 
dump  body  trailers  with  Standard  No. 
224  can  be  a  complex  matter.  Thus,  the 
term  of  the  exemption  we  are  granting 
Reliance  is  the  two  years  that  it 
requested. 

We  must  also  find  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  the  objectives  of  vehicle 
safety.  This  exemption  will  afford 
additional  time  for  Reliance  to  solve  its 
compliance  issue.  The  vehicles 
produced  imder  a  temporary  exemption 
will  be  built  in  small  quantities  and  the 
time  that  they  spend  on  the  highways 
no  more  than  the  other  trailers  granted 
an  exemption.  Thus,  the  exposure  of 
other  vehicles  to  the  rear  of  a  trailer 
lacking  a  rear  impact  guard  is  likely  to 
be  minimal. 

In  consideration  of  the  foregoing,  it  is 
hereby  foimd  that  to  require  compliance 
with  Standard  No.  224  would  result  in 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard,  and  that  a 
temporary  exemption  would  be  in  the 
public  interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 
Accordingly,  Reliance  Trailer  Co,  LLC  is 
granted  NHTSA  Temporary  Exemption 
No.  2001-6  from  Federal  Motor  Vehicle 
Safety  Standard  No.  224,  Rear  Impact 
Protection,  expiring  October  1,  2003. 
The  exemption  covers  only  dump  body 
trailers  manufactured  by  the  applicant. 

Authority:  49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on  October  16,  2001. 
Jettny  W.  Runge, 

Administrator. 

(FR  Doc.  01-26561  Filed  10-19-01;  8:45  am) 

BNJJNO  COOC  4»10-S»-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

tT.D.  01-77] 

Cancellation  of  Customs  Broker 
License 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 


ACTION:  Customs  broker  license 
cancellation. 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  111.51),  the 
following  Customs  broker  license  is 
canceled  without  prejudice. 


Name 

License* 

Port 
name 

F.X.  Coughlin  Com- 
pany. 

4382 

Detroit 

Dated:  October  17.  2001. 

Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  01-26521  Filed  10-19-01;  8:45  am] 

HLLINe  CODE  4t20-02-f 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Quarterly  IRS  Interest  Rates  Used  In 
Calculatirtglnterest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

summary:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts 
(underpayments)  and  refunds 
(overpayments)  of  Customs  duties.  For 
the  quarter  beginning  October  1 ,  2001 , 
the  interest  rates  for  overpayments  will 
be  6  percent  for  corporations  and  7 
percent  for  non-corporations,  and  the 
interest  rate  for  underpayments  will  be 
7  percent.  This  notice  is  published  for 
the  convenience  of  the  importing  public 
and  Customs  personnel. 
EFFECTIVE  DATE:  October  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wyman,  Accounting  Services 
Division,  Accounts  Receivable  Group, 
6026  Lakeside  Boulevard,  Indianapolis, 
Indiana  46278,  (317)  298-1200, 
extension  1349. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621  and  6622.  Section  6621  was 
amended  (at  paragraph  (a)(1)(B)  by  the 
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Internal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998,  Pub.  L.  105- 
206, 112  Stat.  685)  to  provide  different 
interest  rates  applicable  to 
overpayments:  one  for  corporations  and 
one  for  non-corporations. 

The  interest  rates  are  based  on  the 
short-term  Federal  rate  and  determined 
by  the  Internal  Revenue  Service  (IRS)  on 
behalf  of  the  Secretary  of  the  Treasury 
on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  determined  during  the 
first-month  period  of  the  previous 
quarter. 


In  Revenue  Ruling  2001-47  (see, 
2001-39  IRB  1,  dated  September  24, 
2001),  the  IRS  determined  the  rates  of 
interest  for  the  calendar  quarter 
beginning  October  1,  2001,  and  ending 
December  31,  2001.  The  interest  rate 
paid  to  the  Treasury  for  underpayments 
will  be  the  short-term  Federal  rate  (4%) 
plus  three  percentage  points  (3%)  for  a 
total  of  seven  percent  (7%).  For 
corporate  overpayments,  the  rate  is  the 
Federal  short-term  rate  (4%)  plus  two 
percentage  points  (2%)  for  a  total  of  six 
percent  (6%).  For  overpayments  made 
by  non-corporations,  the  rate  is  the 


Federal  short-term  rate  (4%)  plus  three 
percentage  points  (3%)  for  a  total  of 
seven  percent  (7%).  These  interest  rates 
are  subject  to  change  for  the  calendar 
quarter  beginning  January  1,  2002,  and 
ending  March  31,  2002. 

For  the  convenience  of  the  importing 
public  and  Customs  personnel  the 
following  list  of  IRS  interest  rates  used, 
covering  the  period  from  before  July  of 
1974  to  date,  to  calculate  interest  on 
overdue  accoimts  and  refunds  of 
Customs  duties,  is  published  in 
summary  format. 


Beginning  date 


Ending  date 


Under 
payments 
(percent) 


Over 
payments 
(percent) 


Corporate 

Overpayments 

(Eft.  1-1-99) 

(percent) 


Prior  to: 


070174  

070175 

020176  

020178  

020180  ....;. , 

020182  

010183 

070183  

010185  

070185 

010186 

070186 

010187 

100187 

010188 

040188 : 

100188 

040189  

100189  

040191  

010192  

040192 

100192  

070194 

100194  

040195 

070195 

040196 

070196 ,. 

040198  

010199 

040199  

040100 

040101  

070101  


063075 
013176 
013178 
013180 
013182 
123182 
063083 
123184 
063085 
123185 
063086 
123186 
093087 
123187 
033188 
093088 
033189 
093069 
033191 
123191 
033192 
093092 
063094 
093094 
033195 
063095 
033196 
063096 
033198 
123196 
033199 
033100 
033101 
063001 
123101 


6 

-9 

7 

6 

12 

20 

16 

11 

13 

11 

10 

9 

9 

10 

11 

10 

11 

12 

11 

10 

9 

8 

7 

8 

9 

10 

9 

8 

9 

8 

7 

8 

9 

8 

7 


6 
9 

7 

6 

12 

20 

16 

11 

13 

11 

10 

9 

8 

9 

10 

9 

10 

11 

10 

9 

8 

7 

6 

7 

8 

9 

8 

7 

8 

7 

7 

8 

9 

8 

7 


6 

7 
S 

7 
6 


Dated:  October  17,  2001. 
Robert  C.  Bonner, 
Commissioner  of  Customs. 
(PR  Doc.  01-26520  Filed  10-1^-01;  8:45  am] 


BNJJNG  CODE  4aM-(a-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[RE6-10e902-98] 

Proposed  Collection;  Comment 
Request  for  Regulation  Pro}ect 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
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Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-106902- 
98  (TD  8833).  Consolicated  Returns- 
Consolidated  Overall  Foreign  Losses 
and  Separate  Limitation  Losses 
(§1.1502-9(c)(2)(iv)). 

DATES:  Written  comments  should  be 
received  on  or  before  December  21,  2001 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  ^4W., 
Washington,  DC  20224. 

SUPPt^MENTARY  INFORMATION: 

Title:  Consolidated  Returns — 
Consolidated  Overall  Foreign  Losses 
and  Separate  Limitation  Losses. 

OMB  Number:  1545-1634. 

Regulation  Project  Number:  REG- 
106902-98. 

Abstract:  The  regulation  provides 
gxiidance  relating  to  the  amount  of 
overall  foreign  losses  and  separate 
limitation  losses  in  the  computation  of 
the  foreign  tax  credit.  The  regulations 
affect  consolidated  groups  of 
corporations  that  compute  the  foreign 
tax  credit  limitation  or  that  dispose  of 
property  used  in  a  foreign  trade  or 
business. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Average  Time  Per 
Respondent:  1  hr.,  30  min. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval.  Ail  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  15.  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  01-26467  Filed  10-19-^1;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-1 04924-98] 

Proposed  Collection;  Comment 
Request  for  Regulation  Profect 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invite^  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulation,  REG-1 04924- 
98,  Mark-to-Market  Accounting  for 
Dealers  in  Commodities  and  Traders  in 
Securities  or  Commodities  (§§  1.475(e)- 
1  and  1.475  (f)-2). 

DATES:  Written  comments  should  be 
received  on  or  before  December  21,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION:  Title: 
Mark-to-Market  Accoimting  for  Dealers 
in  Commodities  and  Traders  in 
Securities  or  Commodities. 

OMB  Number:  1545-1640. 

Regulation  Project  Number:  REG- 
104924-98. 

Abstract;  The  collection  of 
information  in  this  proposed  regulation 
is  required  by  the  Internal  Revenue 
Service  to  determine  whether  an 
exemption  from  mark-to-market 
treatment  is  properly  claimed.  This 
information  will  be  used  to  make  that 
determination  upon  audit  of  taxpayers' 
books  and  records. 

Current  Actions:  There  is  no  change  to 
this  existing  proposed  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Time  Per  Respondent:  1  hr. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retxim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pablic  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
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information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  October  15,  2001. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer: 
(FR  Doc.  01-26468  Filed  10-19-01;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES         i 
ADMINISTRATION  I 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Chapter  1 

Federal  Acquisition  Circular  2001-01; 
Introduction 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Siunmary  presentation  of  final 
and  interim  rules. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  agreed  to  by  the  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-01.  A  companion 
docimient,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC,  including  the  SECG,  is  available 
via  the  hiternet  at  http://www.amet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4035,  GS 
Building.  Washington,  DC  20405.  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-01 
and  specific  FAR  case  nimiber(s). 
Interested  parties  may  also  visit  ova 
Web  site  at  http://www.amet.gov/far. 


Item 


Subject 


FAR  case 


Analyst 


II 

III 

IV 

V 

VI 


Application  of  the  Davis-Bacon  Act  to  Construction  Contracts  With  Options  to  Extend  the  Tenn  of  the 
Contract. 

Acquisition  of  Comniercial  Items  

Prompt  Payment  Under  Cost-Reimbursement  Contracts  for  Services  (Interim)  

Veteraris'  Employment 

Veterans  Entrepreneurship  and  SmaU  Busir)ess  Development  Act  of  1999  (Interim)  

Very  Small  Business  Pilot  Program 


1997-613 

2000-303 
2000-308 
1998-614 
2000-302 
2001^001 


Nelson. 

Moss. 

Olson. 

tsielson. 

Cundiff. 

Cundiff. 


SUPPLEMENTARY  INFORMATKM: 
Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  documents  following  these 
item  summaries. 

Federal  Acquisition  Cinnilar  2001-01 
amends  the  FAR  as  specified  below: 

Item  I — Application  of  the  Davi»-Bacon 
Act  to  Construction  Contracts  With 
Options  To  Extend  the  Tern  of  the 
Contract '  . 

[FAR  Case  1997-613)  I 

This  final  rule  implements  the 
Department  of  Labor's  requirement  to 
incorporate  a  current  Davis-Bacon  Act 
wage  determination  at  the  exercise  of 
each  option  to  extend  the  term  of  a 
contract  for  construction. 

Item  n — Acquisition  of  Commercial 
Items  1 

[FAR  Case  2000-303]  ' 

This  final  rule  amends  the  FAR  to 
clarify  the  definition  of  "commercial 
item."  The  revised  language  will  help 
contracting  officers  make  commerciality 
determinations.  The  rule  also  alerts 
contracting  officers  to  be  aware  of 
customary  commercial  terms  and 
conditions  that  may  affect  the  contract 
price  when  pricing  commercial  items. 
The  nde  also  clarifies  that  Subpart  46.8, 
Contractor  Liability  for  Loss  of  or 
Damage  to  Property  of  the  Government, 
does  not  apply  to  acquisitions  of 
commercial  items.  Contracting  officers 
should  use  standard  conmiercial 
practices  instead  of  the  policies  in 


Subpart  46.8.  Finally,  the  rule  amends 
the  clause  at  52.212—4,  Limitation  of 
liability,  to  conform  it  to  standard 
commercial  practice. 

Item  ID — Prompt  Pa3rment  Under  Cost- 
Reimbursement  Contracts  for  Services 

(FAR  Case  2000-308) 

This  interim  rule  implements  changes 
in  the  Office  of  Management  and 
Budget's  (OMB)  Prompt  Payment  Act 
regidations  at  5  CFR  1315  that 
implemented  Section  1010  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001.  Those  changes  were 
published  by  OMB  as  an  interim  final 
rule  and  became  effective  on  December 
15.  2000  (65  FR  78403)  and  were 
applicable  to  all  covered  contracts 
awarded  on  or  after  December  15,  2000. 
Section  1010  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
requires  agencies  to  pay  an  interest 
penalty,  in  accordance  with  regulations 
issued,  whenever  an  interim  payment 
under  a  cost-reimbursement  contract  for 
services  is  paid  more  than  30  days  after 
the  agency  receives  a  proper  invoice 
from  a  contractor.  The  Act  does  not 
permit  payment  of  late  payment  penalty 
interest  for  any  period  prior  to 
December  15,  2000. 

This  FAR  amendment  eliminates  the 
prior  policy  and  contract  clause 
prohibitions  on  payment  of  late 
payment  penalty  interest  for  late  interim 
finance  payments  imder  cost- 
reimbursement  contracts  for  services.  It 
adds  new  policy  and  contract  clause 
coverage  to  provide  for  those  penalty 
payments. 


Item  IV — Veterans'  Employment 

[FAR  Case  1998-614] 

This  final  rule  amends  the  FAR  to 
implement  statutory  and  regulatory 
changes  relating  to  veterans' 
employment  opportunities  and 
reporting.  Most  significantly  for 
contracting  officers,  the  rule  amends  the 
FAR  to  prohibit  contracting  officers 
ttom  obligating  or  expending 
appropriated  funds  to  enter  into  a 
contract  with  a  contractor  that  has  not 
met  its  veterans'  employment  reporting 
requirements  (VETS-100  Report).  This 
prohibition  does  not  apply  to  contracts 
for  commercial  items  or  contracts 
valued  at  or  below  the  simplified 
acquisition  threshold.  The  rule  adds  a 
new  solicitation  provision  that  requires 
each  offeror  to  represent,  by  submission 
of  its  offer,  that  it  is  in  compliance  with 
the  VETS-100  reporting  requirements. 
The  contracting  officer  may  verily 
compliance  by  checking  with  the 
Department  of  Labor. 

Item  V — ^Veterans  Entrepreneurship 
and  Small  Business  Development  Act  of 
1999 

[FAR  Case  2000-302) 

This  interim  rule  amends  the  FAR  to 
implement  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000, 
part  of  the  Consolidated  Appropriations 
Act,  2001  (Pub.  L.  106-554)  that  was 
enacted  on  December  21,  2000. 

This  rule  requires  a  contractor  that  is 
required  to  submit  a  subcontracting  plan 
to  report  as  a  separate  subcontracting 
plan  goal  requirement,  subcontracting 
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activity  pertaining  to  service-disabled 
veteran-owned  small  business  concerns. 
The  nUe  also  changes  the  Standard 
Form  (SF)  294.  "Subcontracting  Report 
for  Individual  Contracts."  and  the  SF 
295.  "Summary  Subcontract  Report."  to 
capture  this  category  of  information  for 
the  contracting  officer. 

Item  VI — Very  Small  Business  Pilot 
Program 

[FAR  Case  2001-4)01) 

This  final  rule  amends  FAR  Subpart 
19.9  to  implement  Section  503(c)  of  the 
Small  Business  Reauthorization  Act  of 
2000  (part  of  Public  Law  106-554). 
Section  503(c)  extends,  for  three 
additional  years,  the  Very  Small 
Business  Pilot  Program  until  September 
30,  2003.  The  purpose  of  the  program  is 
to  improve  access  to  Government 
contract  opportunities  for  concerns  that 
are  substantially  below  SBA's  size 
standards  by  reserving  certain 
acquisitions  for  competition  among 
such  concerns. 

Dated:  October  12.  2001. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
2001-01  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-01  is  effective  December 
21.  2001.  except  for  Items  III  and  V, 
which  are  effective  October  22.  2001. 
Dated:  August  31.2001. 
Carolyn  M.  Balven. 
Acting  Director,  Defense  Procurement. 
Dated:  August  28,  2001. 

David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 

Acquisition  Policy.  General  Services 

Administration. 

Dated:  August  27,  2001. 

Anne  Guenther, 

Acting  Associate  Administrator  for 

Procurement,  National  Aeronautics  and 

Space  Administration. 

[FR  Doc.  01-26295  Filed  10-19-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONATICS  AND  SPACE 
ADMINISTRATION 

48  CFR  Parts  1, 22,  and  52 

[FAC  2001-01;  FAR  Case  1997-613;  Item 

n 

RIN  9000-AI47 

Federal  Acquisition  Regulation; 
Application  of  the  Davis-Bacon  Act  to 
Construction  Contracts  With  Options 
To  Extend  tt>e  Term  of  the  Contract 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  have  agreed  on  a  final  nde 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  the 
requirement  of  Department  of  Labor 
(DoL)  All  Agency  Memorandum  No.  157 
(AAM  157),  as  clarified  in  the  Federal 
Register  on  November  20,  1998,  at  63 
FR  64542.  The  rule  requires 
incorporation  of  the  current  Davis- 
Bacon  Act  wage  determination  at  the 
exercise  of  each  option  period  in 
construction  contracts. 
DATES:  Effective  Date:  December  21, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson,  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
01,  FAR  case  1997-613. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  provides  for 
incorporation  of  the  current  Davis- 
Bacon  Act  wage  determination  at  the 
exercise  of  each  option  to  extend  the 
term  of  a  contract  for  construction,  or  a 
contract  that  includes  substantial  and 
segregable  construction  work.  Unlike 
the  Service  Contract  Act,  the  Davis- 
Bacon  Act  and  its  implementing 
regulations  do  not  state  that  new  or 
revised  wage  determinations  must  be 
incorporated  at  the  exercise  of  each 
contract  option  period. 

On  December  9, 1992,  DoL  issued 
AAM  157,  which  required  incorporation 


of  a  current  Davis-Bacon  Act  wage 
determination  at  the  exercise  of  each 
option  period  in  construction  contracts 
containing  options  to  extend  the  term  of 
the  contract.  Following  several  years  of 
controversy  regarding  the  authority  of 
the  DoL  to  issue  AAM  157,  DoL 
Administrative  Review  Board  confirmed 
on  July  17,1997,  the  authority  of  the 
DoL  Administrator's  ruling  that  a 
current  Davis-Bacon  Act  wage 
determination  must  be  incorporated  at 
the  exercise  of  an  option  to  extend  the 
term  of  the  contract.  The  Review  Board 
also  directed  DoL  to  clarify  the  language 
of  AAM  157  and  to  republish  the 
memorandum  in  the  Federal  Register  at 
63  FR  64542,  November  20.  1998. 

On  December  3.  1999,  DoD,  GSA.  and 
NASA  published  a  proposed  rule  in  the 
Federal  Register  at  64  FR  67986.  Eight 
respondents  submitted  comments  on  the 
proposed  rule.  The  comments  were 
considered  in  the  development  of  the 
final  rule. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  imder  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30. 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.,  applies  to  this  final 
rule.  The  Coimcils  prepared  a  Final 
Regulatory  Flexibility  Analysis  (FRFA). 
The  FAR  Secretariat  has  submitted  a 
copy  of  the  FRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

The  FRFA  is  summarized  as  follows: 

The  final  rule  amends  FAR  Parts  1,  22.  and 
52  to  implement  the  requirement  of 
Department  of  Labor  (DoL)  All  Agency 
Memorandum  No.  157  (AAM  157),  as 
clarified  in  the  Federal  Register  on 
November  20,  1998.  The  rule  requires 
incorporation  of  the  current  Davis-Bacon  Act 
wage  determination  at  the  exercise  of  each 
option  period  in  construction  contracts.  The 
rule  provides  four  alternative  methods  of 
adjusting  the  contract  price  when  exercising 
the  option  to  extend  the  term  of  the  contract. 

1.  No  adjustment  in  contract  price  (because 
the  option  prices  may  include  an  amount  to 
cover  estimated  increases); 

2.  Price  adjustment  based  on  a  separately 
specified  pricing  method,  such  as  application 
of  a  coefficient  to  an  annually  published  unit 
pricing  book  incorporated  at  option  exercise: 

3.  A  percentage  price  adjustment,  based  on 
a  published  economic  indicator:  and 

4.  A  price  adjustment  based  on  a  specific 
calculation  to  refiect  the  annual  increase  or 
decrease  in  wages  and  fringe  benefits  as  a 
result  of  incorporation  of  the  new  wage 
determination. 

The  last  method,  applying  calculations 
similar  to  the  calculations  of  price 
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adjustments  in  contracts  subject  to  the 
Service  Contract  Act,  removes  the  risk  to  the 
contractor,  but  imposes  some  reporting 
requirements,  to  provide  the  required 
information  upon  which  to  base  the  price 
adjustment.  However,  the  contractor  is 
already  required  to  keep  payroll  records 
upon  which  the  calculations  are  based,  so  the 
burden  is  not  signiRcant.  Data  for  fiscal  year 
1998  indttates  the  Government  awarded  229 
indefinite-delivery  construction  contracts,  of 
which  121  were  awarded  to  small  businesses. 
Nearly  all  construction  contracts  with 
delivery  contracts  and  most  indefinite- 
delivery  contracts  have  options  to  extend  the 
t*rm.  Although  there  is  no  database  to 
determine  the  number  of  contracts  for  other 
than  construction  that  have  substantial  and 
segregable  construction  requirements,  we 
estimate  225  prime  contractors  and  675 
subcontractors,  of  which  approximately  50 
piercent  are  small  businesses. 

Interested  parties  may  obtain  a  copy 
of  the  FRFA  from  the  FAR  Secretariat. 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
64  FR  67986.  December  3. 1999.  Eight 
respondents  submitted  comments  on  the 
proposed  rule.  No  comments  were 
received  on  the  IRFA.  j 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
applies.  The  FAR  Secretariat  submitted 
a  request  for  approval  of  a  revised 
information  collection  requirement 
concerning  application  of  the  Davis- 
Bacon  Act  to  construction  contracts 
with  options  to  extend  the  term  of  the 
contract  to  the  Office  of  Management 
andBudget  (0MB).  The  burden 
associated  with  this  rule  has  been 
approved  under  OMB  Control  No.  9000- 
0154. 

List  of  Subyects  in  48  CFR  Parts  1.  22, 
and  52 

Government  pnxnirementj. 

Dated:  October  12.  2001. 
AlMatera, 
Director.  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA,  and  NASA 
amend  48  CFR  parts  1.  22,  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  1.  22.  and  52  continues  to  read  as 
follows: 


1.106    OMB  approval  under  the  Paperwork 
Reduction  Act 


FAR  segment OMB  Control  No. 

•  •  •  •  • 

52.222-32  9000-0154 


PART  22— APPUCATION  OF  LABOR 
LAWS  TO 
GOVERNMENTACQUISmONS 

22.403-4    [Amended] 

3.  Amend  section  22.403-4  in 
paragraph  (b)(5)  by  removing  the  words 
"Wage  Appeals"  and  by  adding 
"Administrative  Review"  in  its  place. 

4.  Amend  section  22.404-l(a)(l)  by 
revising  the  third  sentence;  and 
paragraph  (b)  by  revising  the  fourth 
sentence  to  read  as  follows: 

22.404-1    Types  of  wage  determinations. 

(a)  General  wage  determinations.  (1) 
*  *  *  Once  incorporated  in  a  contract, 
a  general  wage  determination  normally 
remains  effective  for  the  life  of  the 
contract,  unless  the  contracting  officer 
exercises  an  option  to  extend  the  term 
ofthe  contract  (see  22.404-12).  *   *   * 

(b)  *  *  *  Once  incorporated  in  a 
contract,  a  project  wage  determination 
normally  remains  effective  for  the  life  of 
the  contract,  unless  the  contracting 
officer  exercises  an  option  to  extend  the 
term  ofthe  contract  (see  22.404-12). 

5.  Amend  sectidn  22.404-2  by 
revising  paragraph  (a)  to  read  as  follows: 

22.404-2    General  requirements. 

(a)  The  contracting  officer  must 
incorporate  only  the  appropriate  wage 
determinations  in  solicitations  and 
contracts  and  must  designate  the  work 
to  which  each  determination  or  part 
thereof  applies.  The  contracting  officer 
must  not  include  project  wage 
determinations  in  contracts  or  options 
other  than  those  for  which  they  are 
issued.  When  exercising  an  option  to 
extend  the  term  of  a  contract,  the 
contracting  officer  must  select  the  most 
current  wage  determination(s)  from  the 
same  schedule(s)  as  the  wage 
determination(s)  incorporated  into  the 
contract. 


Aathority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQIHSITION 
REGULATIONS  SYSTEM 

2.  Amend  section  1.106  in  the  table 
following  the  introductory  paragraph  by 
adding  an  entry  to  read  as  follows: 


6.  In  section  22.404-3,  revise  the  last 
sentence  of  paragraph  (c);  remove 
paragraph  (d);  and  redesignate 
paragraph  (e)  as  (d)  to  read  as  follows: 


22.404-3    Procedures  for  requesting 
determinations. 


(c)  *  *  *  Accordingly,  agencies 
should  submit  requests  to  the 
Department  of  Labor  at  least  45  days  (60 


days  if  possible)  before  issuing  the 
solicitation  or  exercising  an  option  to 
extend  the  term  of  a  contract. 

*  •        * '       •        * 

7.  In  section  22.404-6.  revise 
paragraph  (a);  and  add  paragraph  (d)  to 
read  as  follows: 

22.404-6    Modifications  of  wage 
determinations. 

(a)  General.  (1)  The  Department  of 
Labor  may  modify  a  wage  determination 
to  make  it  current  by  specifying  only  the 
items  being  changed  or  by  reissuing  the 
entire  determination  with  changes 
incorporated. 

(2)  All  project  wage  determination 
modifications  expire  on  the  same  day  as 
the  original  determination.  The  need  to 
include  a  modification  of  a  project  wage 
determination  in  a  solicitation  is 
determined  by  the  time  of  receipt  of  the 
modification  by  the  contracting  agency. 
Therefore,  the  contracting  agency  must 
annotate  the  modification  of  the  project 
wage  determination  with  the  date  and 
time  immediately  upon  receipt. 

(3)  The  need  for  inclusion  of  the 
modification  of  a  general  wage 
determination  in  a  solicitation  is 
determined  by  the  publication  date  of 
the  notice  in  the  Federal  Register,  or  by 
the  time  of  receipt  of  the  modification 
(annotated  with  the  date  and  time 
immediately  upon  receipt)  by  the 
contracting  agency,  whichever  occurs 
first.  (Note  the  distinction  between 
receipt  by  the  agency  (modification  is 
effective)  and  receipt  by  the  contracting 
officer,  which  may  occur  later.) 

•  •        •        •        • 

(d)  The  following  applies  when 
modifying  a  contract  to  exercise  an 
option  to  extend  the  term  of  a  contract: 

(1)  A  modified  wage  determination  is 
effective  if — 

(i)  The  contracting  agency  receives  a 
written  action  from  the  Department  of 
Labor  prior  to  exercise  ofthe  option,  or 
within  45  days  after  submission  of  a 
wage  determination  request  (22.404- 
3(c)).  whichever  is  later;  or 

(ii)  The  Department  of  Labor 
publishes  notice  of  modifications  to 
general  wage  determinations  in  the 
Federal  Rq^ister  before  exercise  of  the 
option. 

(2)  If  the  contracting  officer  receives 
an  effective  modified  wage 
determination  either  before  or  after 
execution  ofthe  contract  modification 
to  exercise  the  option,  the  contracting 
officer  must  modify  the  contract  to 
incorporate  the  modified  wage 
determination,  and  any  chai^ged  wage 
rates,  effective  as  of  the  date  that  the 
option  to  extend  was  effective. 

8.  Revise  section  22.404-7  to  read  as 
follows: 
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22.404-7    Correction  of  wage 
determinations  containing  clerical  errors. 

Upon  the  Department  of  Labor's  own 
initiative  or  at  the  request  of  the 
contracting  agency,  the  Administrator, 
Wage  and  Hour  Division,  may  correct 
any  wage  determination  found  to 
contain  clerical  errors.  Such  corrections 
will  be  effective  immediately,  and  will 
apply  to  any  solicitation  or  active 
contract.  Before  contract  award,  the 
contracting  officer  must  follow  the 
procedures  in  22.404-5(b)(l)  or  (2)(i)  or 
(ii)  in  sealed  bidding,  and  the 
procedures  in  22.404-5(c)(3)  or  (4)  in 
negotiations.  After  contract  award,  the 
contracting  officer  must  follow  the 
procedures  at  22.404-6(b)(5),  except 
that  for  contract  modifications  to 
exercise  an  option  to  extend  the  term  of 
the  contract,  the  contracting  officer  must 
follow  the  procedures  at  22.404-6(d)(2). 

9.  In  section  22.404-10,  revise  the 
first  sentence  to  read  as  follows: 

22.404-1 0    Posting  wage  determinations 
and  notice. 

The  contractor  must  keep  a  copy  of 
the  applicable  wage  determination  (and 
any  approved  additi'onal  classifications) 
posted  at  the  site  of  the  work  in  a 
prominent  place  where  the  workers  can 
easily  see  it.  *  *  * 

22.404-11    [Amended] 

10.  In  section  22.404-11,  amend  the 
first  sentence  by  removing  "a  Wage 
Appeals"  and  adding  "an 
Administrative  Review"  in  its  place. 

11.  Add  section  22.404-12  to  read  as 
follows: 

22.404-12    Labor  standards  for  contracts 
containing  construction  rsquirements  and 
option  provisions  tliat  extend  ttw  term  of 
the  contract 

(a)  Each  time  the  contracting  officer 
exercises  an  option  to  extend  the  term 
of  a  contract  for  construction,  or  a 
contract  that  includes  substantial  and 
segregable  construction  work,  the 
contracting  officer  must  modify  the 
contract  to  incorporate  the  most  current 
wage  determination. 

(b)  If  a  contract  with  an  option  to 
extend  the  term  of  the  contract  has 
indefinite-delivery  or  indefinite- 
quantify  construction  requirements,  the 
contracting  officer  must  incorporate  the 
wage  determination  incorporated  into 
the  contract  at  the  exercise  of  the  option 
into  task  orders  issued  during  that 
option  period.  The  wage  determination 
will  be  effective  for  the  complete  period 
of  performance  of  those  task  orders 
without  further  revision. 

(c)  The  contracting  officer  must 
include  in  fixed-price  contracts  a  clause 
that  specifies  one  of  the  following 


methods,  suitable  to  the  interest  of  the 
Government,  to  provide  an  allowance 
for  any  increases  or  decreases  in  labor 
costs  that  result  from  the  inclusion  of 
the  current  wage  determination  at  the 
exercise  of  an  option  to  extend  the  term 
of  the  contract: 

(1)  The  contracting  officer  may 
provide  the  offerors  the  opporttmify  to 
bid  or  propose  separate  prices  for  each 
option  period.  The  contracti,ng  officer 
must  not  further  adjust  the  contract 
price  as  a  result  of  the  incorporation  of 
a  new  or  revised  wage  determination  at 
the  exercise  of  each  option  to  extend  the 
term  ofthe  contract.  Generally,  this 
method  is  used  in  construction-only 
contracts  (with  options  to  extend  the 
term)  that  are  not  expected  to  exceed  a 
total  of  3  years. 

(2)  The  contracting  officer  may 
include  in  the  contract  a  separately 
specified  pricing  method  that  permits 
an  adjustment  to  the  contract  price  or 
contract  labor  unit  price  at  the  exercise 
of  each  option  to  extend  the  term  of  the 
contract.  At  the  time  of  option  exercise, 
the  contracting  officer  must  incorporate 
a  new  wage  determination  into  the 
contract,  and  must  apply  the  specific 
pricing  method  to  calculate  the  contract 
price  adjustment.  An  example  of  a 
contract  pricing  method  that  the 
contracting  officer  might  separately 
specify  is  incorporation  in  the 
solicitation  and  resulting  contract  of  the 
pricing  data  from  an  annually  published 
unit  pricing  book  (e.g.,  the  R.S.  Means 
Cost  Estimating  System,  or  the  U.S. 
Army  Computer-Aided  Cost  Estimating 
System),  which  is  multiplied  in  the 
contract  by  a  factor  proposed  by  the 
contractor  (e.g.,  .95  or  1.1).  At  option 
exercise,  the  contracting  officer 
incorporates  the  pricing  data  bom  the 
latest  annual  edition  of  the  unit  pricing 
book,  multiplied  by  the  factor  a^eed  to 
in  the  basic  contract.  The  contracting 
officer  must  not  further  adjust  the 
confract  price  as  a  result  of  the 
incorporation  of  the  new  or  revised 
wage  determination. 

(3)  The  contracting  officer  may 
provide  for  a  contract  price  adjustment 
based  solely  on  a  percentage  rate 
determined  by  the  contracting  officer 
using  a  published  economic  indicator 
incorporated  into  the  solicitation  and 
residting  contract.  At  the  exercise  of 
each  option  to  extend  the  term  of  the 
contract,  the  contracting  officer  will 
apply  the  percentage  rate,  based  on  the 
economic  indicator,  to  the  portion  of  the 
contract  price  or  contract  unit  price 
designated  in  the  contract  clause  as 
labor  costs  subject  to  the  provisions  of 
the  Davis-Bacon  Act.  The  contracting 
officer  must  insert  50  percent  as  the 
estimated  portion  of  the  contract  price 


that  is  labor  unless  the  contracting 
officer  determines,  prior  to  issuance  of 
the  solicitation,  that  a  different 
percentage  is  more  appropriate  for  a 
particular  contract  or  requirement.  This 
percentage  adjustment  to  the  designated 
labor  costs  must  be  the  only  adjustment 
made  to  cover  increases  in  wages  and/ 
or  benefits  resulting  from  the 
incorporation  of  a  new  or  revised  wage 
determination  at  the  exercise  of  the 
option. 

(4)  The  contracting  officer  may 
provide  a  computation  method  to  adjust 
the  contract  price  to  reflect  the 
contractor's  actual  increase  or  decrease 
in  wages  and  fringe  benefits  (combined) 
to  the  extent  that  the  increase  is  made 
to  comply  with,  or  the  decrease  is 
volimtarily  made  by  the  contractor  as  a 
result  of  incorporation  of,  a  new  or 
revised  wage  determination  at  the 
exercise  of  the  option  to  extend  the  term 
ofthe  contract.  Generally,  this  method 
is  appropriate  for  use  only  if  contract 
requirements  are  predominately  services 
subject  to  the  Service  Contract  Act  and 
the  construction  requirements  are 
substantial  and  segregable.  The  methods 
used  to  adjust  the  contract  price  for  the 
service  requirements  and  the 
construction  requirements  would  be 
similar. 

12.  In  section  22.406-3,  add 
paragraph  (e)  to  read  as  follows: 

22.406-3    Additional  classifications. 

***** 

(e)  In  each  option  to  extend  the  term 
of  the  contract,  if  any  laborer  or 
mechanic  is  to  be  employed  during  the 
option  in  a  classification  that  is  not 
listed  (or  no  longer  listed)  on  the  wage 
determination  incorporated  in  that 
option,  the  contracting  officer  must 
require  that  the  contractor  submit  a 
request  for  conformance  using  the 
procedures  noted  in  paragraphs  (a) 
through  (d)  of  this  section. 

22.406-10    [Amended] 

13.  Amend  section  22.406-10  in  the 
last  sentence  of  paragraph  (e)  by 
removing  the  words  "Wage  Appeals" 
and  by  adding  "Administrative  Review" 
in  its  place. 

14.  In  section  22.407.  add  paragraphs 
(e).  (f),  and  (g)  to  read  as  follows: 

22.407    Contract  clauses. 

*  4  *  *  * 

(e)  Insert  the  clause  at  52.222-30, 
Davis-Bacon  Act — Price  Adjustment 
(None  or  Separately  Specified  Pricing 
Method),  in  solicitations  and  contracts  if 
the  contract  is  expected  to  be — 

(1)  A  fixed-price  contract  subject  to 
the  Davis-Bacon  Act  that  will  contain 
option  provisions  by  which  the 
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contracting  officer  may  extend  the  term 
of  the  contract,  and  the  contracting 
officer  determines  the  most  appropriate 
contract  price  adjustment  method  is  the 
method  at  22.404-12(c)(l)  or  (2);  or 

(2)  A  cost-reimbursable  type  contract 
subject  to  the  Davis-Bacon  Act  that  will 
contain  option  provisions  by  which  the 
contracting  officer  may  extend  the  term 
of  the  contract. 

(f)  Insert  the  clause  at  52.222-31, 
Davis-Bacon  Act — ^Price  Adjustment 
(Percentage  Method),  in  solicitations 
and  contracts  if  the  contract  is  expected 
to  be  a  fixed-price  contract  subject  to  the 
Davis-Bacon  Act  that  will  contain 
option  provisions  by  which  the 
contracting  officer  may  extend  the  term 
of  the  contract,  and  the  contracting 
officer  determines  the  most  appropriate 
contract  price  adjustment  method  is  the 
method  at  22.404-12(c)(3). 

(g)  Insert  the  clause  at  52.222-32, 
Davis-Bacon  Act — Price  Adjustment 
(Actual  Method),  in  solicitations  and 
contracts  if  the  contract  is  expected  to 
be  a  fixed-price  contract  subject  to  the 
Davis-Bacon  Act  that  will  contain 
option  provisions  by  which  the 
contracting  officer  may  extend  the  term 
of  the  contract,  and  the  contracting 
officer  determines  the  most  appropriate 
method  to  establish  contract  price  is  the 
method  at  22.404-12(c)(4). 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

15.  Add  sections  52.222-30,  52.222- 
31,  and  52.222-32  to  read  as  follows: 

52.222-30    Davis-Bacon  Act — Price 
Adjustmant  (Nona  or  Saparataly  Spaciflad 
Mathod). 

As  prescribed  in  22.407(e),  insert  the 
following  clause:  | 

Davis-Bacon  Act — Price  Adjustment  (None 
or  Separately  Specified  Method)  (Dec  2001) 

(a)  The  wage  determination  issued  under 
the  Davis-Bacon  Act  by  the  Administrator. 
Wage  and  Hour  Division.  Employment 
Standards  Administration.  U.S.  Department 
of  Labor,  that  is  effective  for  an  option  to 
extend  the  term  of  the  contract,  will  apply  to 
that  option  period. 

(b)  The  Contracting  Officer  will  make  no 
adjustment  in  contract  price,  other  than 
provided  for  elsewhere  in  this  contract,  to 
cover  any  increases  or  decreases  in  wages 
and  benefits  as  a  result  of — 

(1)  Incorpioration  of  the  Department  of 
Labor's  wage  determination  applicable  at  the 
exercise  of  the  option  to  extend  the  term  of 
the  contract: 

(2)  Incorporation  of  a  wage  determination 
otherwise  applied  to  the  contract  by 
operation  of  law:  or 

(3)  An  increase  in  wages  and  benefits 
resulting  from  any  other  requirement 
applicable  to  workers  subject  to  the  Davis- 
Bacon  Act. 


(End  of  clause) 

52.222-31    Davis-Bacon  Act— Prica 
Adfustmant  (Parcantaga  Mattrad). 

As  prescribed  in  22.407(f),  insert  the 
following  clause: 

Davis-Bacon  Act — Price  Adjustment 
(Percentage  Method)  (Dec  2001) 

(a)  The  wage  determination  issued  under 
the  Davis-Bacon  Act  by  the  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S.  Department 
of  Labor,  that  is  effective  for  an  option  to 
extend  the  term  of  the  contract,  will  apply  to 
that  option  period. 

(b)  The  Contracting  Officer  will  adjust  the 
portion  of  the  contract  price  or  contract  unit 
price(s)  containing  the  labor  costs  subject  to 
the  Davis-Bacon  Act  to  provide  for  an 
increase  in  wages  and  fringe  beneflts  at  the 
exercise  of  each  option  to  extend  the  term  of 
the  contract  in  accordance  with  the  following 
procedures: 

(1)  The  Contracting  Officer  has  determined 
that  the  portion  of  the  contract  price  or 
contract  unit  price(s)  containing  labor  costs 
subject  to  the  Davis-Bacon  Act  is 

|Cbntrac(j/ig  Officer  insert 

percentage  rate]  percent. 

(2)  The  Contracting  Officer  will  increase 
the  portion  of  the  contract  price  or  contract 
unit  price(s)  containing  the  labor  costs 
subject  to  the  Davis-Bacon  Act  by  the 
percentage  rate  published  in 

[ContractingOfficer  insert 

publication]. 

(c)  The  Contracting  Officer  will  make  the 
price  adjustment  at  the  exercise  of  each 
option  to  extend  the  term  of  the  contract. 
This  adjustment  is  the  only  adjustment  that 
the  Contracting  Officer  will  make  to  cover 
any  increases  in  wages  and  benefits  as  a 
result  of — 

(1)  Incorporation  of  the  Department  of 
Labor's  wage  determination  applicable  at  the 
exercise  of  the  option  to  extend  the  term  of 
the  contract; 

(2)  Incorporation  of  a  wage  determination 
otherwise  applied  to  the  contract  by 
operation  of  law:  or 

(3)  An  increase  in  wages  and  benefits 
resulting  from  any  other  requirement 
applicable  to  workers  subject  to  the  Davi>^ 
Bacon  Act. 

(End  of  clause) 

52.222-32    Davis-Bacon  Act — Prica 
Adjustmant  (Actual  Mathod). 

As  prescribed  in  22.407(g),  insert  the 
following  clause: 

Davis-Bacon  Act — Price  Adjustment  (Actual 
Method)  (Dec  2001) 

(a)  The  wage  determination  issued  under 
the  Davis-Bacon  Act  by  the  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S.  Department 
of  Labor,  that  is  effective  for  an  option  to 
extend  the  term  of  the  contract,  will  apply  to 
that  option  period. 

(b)(1)  The  Contractor  states  that  if  the 
prices  in  this  contract  contain  an  allowance 
for  wage  or  benefil  increases,  such  allowance 
will  not  be  included  in  any  request  for 


contract  price  adjustment  submitted  under 
this  clause. 

(2)  The  Contractor  shall  provide  with  each 
request  for  contract  price  adjustment  under 
this  clause  a  statement  that  the  prices  in  the 
contract  do  not  include  any  allowance  for 
any  increased  cost  for  which  adjustment  is 
being  requested.  . 

(c)  The  Contracting  Officer  will  adjust  the 
contract  price  or  contract  unit  price  labor 
rates  to  reflect  the  Contractor's  actual 
increase  or  decrease  in  wages  and  fringe 
benefits  to  the  extent  that  the  increase  is 
made  to  comply  with,  or  the  decrease  is 
voluntarily  made  by  the  Contractor  as  a  result 
of— 

(1)  Incorporation  of  the  Department  of 
Labor's  Davis-Bacon  Act  wage  determination 
applicable  at  the  exercise  of  an  option  to 
extend  the  term  of  the  contract;  or 

(2)  Incorporation  of  a  Davis-Bacon  Act 
wage  determination  otherwise  applied  to  the 
contract  by  operation  of  law. 

(d)  Any  adjustment  will  be  limited  to 
increases  or  decreases  in  wages  and  fringe 
benefits  as  described  in  paragraph  (c)  of  this 
clause,  and  the  accompanying  increases  or 
decreases  in  social  security  and 
unemployment  taxes  and  workers' 
compensation  insurance,  but  will  not 
otherwise  include  any  amount  for  general 
and  administrative  costs,  overhead,  or  profit. 

(e)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  increase  claimed 
under  this  clause  within  30  days  after 
receiving  a  revised  wage  determination 
unless  this  notification  period  is  extended  in 
writing  by  the  Contracting  Officer.  The 
Contractor  shall  notify  the  Contracting 
Officer  promptly  of  any  decrease  under  this 
clause,  but  nothing  in  this  clause  precludes 
the  Government  from  asserting  a  claim 
within  the  period  permitted  by  law.  The 
notice  shall  contain  a  statement  of  the 
amount  claimed  and  any  relevant  supporting 
data,  including  payroll  records  that  the 
Contracting  Officer  may  reasonably  require. 
Upon  agreement  of  the  parties,  the 
Contracting  Officer  will  modify  the  contract 
price  or  contract  unit  price  in  writing.  The 
Contractor  shall  continue  performance 
pending  agreement  on  or  determination  of 
any  such  adjustment  and  its  effective  date. 

(0  Contract  price  adjustment  computations 
shall  be  computed  as  follows: 

(1)  Computation  for  contract  unit  price  per 
single  craft  hour  for  schedule  of  indefinite- 
quantity  work.  For  each  labor  classification, 
the  difference  between  the  actual  wage  and 
benefit  rates  (combined)  paid  and  the  wage 
and  benefit  rates  (combined)  required  by  the 
new  wage  determination  shall  be  added  to 
the  original  contract  unit  price  if  the 
difference  results  in  a  combined  increase.  If 
the  difference  computed  results  in  a 
combined  decrease,  the  contract  unit  price 
shall  be  decreased  by  that  amount  if  the 
Contractor  provides  notification  as  provided 
in  paragraph  (e)  of  this  clause. 

(2)  Computation  for  contract  unit  price 
containing  multiple  craft  hours  for  schedule 
of  indefinite-quantity  work.  For  each  labor 
classification,  the  difference  between  the 
actual  wage  and  benefit  rates  (combined) 
paid  and  the  wage  and  benefit  rates 
(combined)  required  by  the  new  wage 
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determination  shall  be  multiplied  by  the 
actual  number  of  hours  expended  for  each 
craft  involved  in  accomplishing  the  unit- 
priced  work  item.  The  product  of  this 
computation  will  then  be  divided  by  the 
actual  number  of  units  ordered  in  the 
preceding  contract  period.  The  total  of  these 


computations  for  each  craft  will  be  added  to 
the  current  contract  unit  price  to  obtain  the 
new  contract  unit  price.  The  extended 
amount  for  the  contract  line  item  will  be 
obtained  by  multiplying  the  new  unit  price 
by  the  estimated  quantity.  If  actual  hours  are 
not  available  from  the  preceding  contract 


period  for  computation  of  the  adjustment  for 
a  specific  contract  unit  of  work,  the 
Contractor,  in  agreement  with  the 
Contracting  Officer,  shall  estimate  the  total 
hours  per  craft  per  contract  unit  of  work. 


Example:  Asphalt  Paving— Current  Price  $3.38  per  Square  Yard 


n.„.      ^  ^.      ..ir%  Hourly  r»«  a,^.«>i  Kro         Actual  units  (sq.  Increase/ 

DBA  craft  New  WD  ^^^j^d  °'"-  Actual  hrs.  yg^j   ^"^  ^^^^ 

Equip.  Opr $18.50     -  $18.00      =  $.50      x    600  hrs./  3,000  sq.  yrd.  =  $.10 

Tmck  Driver $19.00     -  $18.25      =  $75      x    525  hrs./  3,000  sq.  yrd.  »  $.13 

Laborer $11.50     -  $11.25      =  $25      x    750  hrs./  3.000  sq.  yrd.  =  $.06 

«  1 

Total  increase  per  square  yard  *$29 

*  Note:  Adjustment  for  labor  rate  Increases  or  decreases  may  be  accompanied  by  social  security  and  unemptoyment  taxes  and  woi1<ers'  com- 
pensation insurance. 

Current  unit  price  (per  sqdare  yard)  $3.38 

Add  DBA  price  adj +29 

New  unit  price  (per  square  yard) $3.67 


(End  of  clause) 

(FR  Doc.  01-26296  Filed  10-19-01;  8:45  am) 
BILUNC  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 12. 46,  and  52 

[FAC  2001-01;  FAR  Caaa  2000-303;  ttam 
II] 

RIN  9000-AI88 

Federal  Acquisition  Regulation; 
Acquisition  of  Commercial  Items 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTXm:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Cotmcil  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  two 
statutory  changes  to  the  definition  and 
application  of  "Commercial  Items": 
Section  803(a)(2)(D)  of  the  Strom 
Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
to  revise  the  definition  of  "commercial 
item"  to  provide  specific  guidance  on 
the  meaning  and  appropriate 
application  of  the  terms  "purposes  other 
than  government  purposes"  at  41  U.S.C. 
403(12){A);  and  Section  805  of  the 
National  Defense  Authorization  Act  for 


Fiscal  Year  2000  to  clarify  the  definition 
of  "commercial  item"  with  respect  to 
associated  services. 

The  final  rule  also  makes  changes 
related  to  the  acquisition  of  conunercial 
items,  including  conforming  the 
coverage  regarding  contractor  liability 
for  property  loss  or  damage  to 
commercial  practice. 

DATES:  Effective  Date:  December  21, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procurement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  200T- 
01.  FAR  case  2000-303. 

SUPPLEMENTARY  INFORMATKW: 
A.  Background 

Federal  Acquisition  Regulation  Part 
12,  Acquisition  of  Commercial  Items, 
was  developed  to  implement  Title  VIII 
of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA)  (Pub.  L.  103-355). 
The  regulations  became  effective  on 
October  1. 1995. 

The  final  rule  revises — 

•  Paragraph  (a)  of  the  "commercial 
item"  definition  at  FAR  2.101  and  the 
corresponding  definition  in  the  clause  at 
FAR  52.202-1,  and  FAR  12.102  to 
implement  Section  803(a)(2)(D)  of  the 
Strom  Thurmond  National  Defense 
Authorization  Act  for  Fiscal  Year  1999 
(Pub.  L.  105-261).  Section  803(a)(2)(D) 
requires  that  the  FAR  be  revised  to 
provide  specific  gmdance  on  the 
meaning  and  appropriate  application  of 
the  term  "purposes  other  than 
government  purposes"  in  the  definition 


of  "commercial  item"  at  41  U.S.C. 
403(12)(A); 

•  Paragraph  (e)  of  the  "commercial 
item"  definition  at  FAR  2.101  to 
implement  Section  805  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000  (Pub.  L.  106-65) 
(Clarification  of  Definition  of 
Commercial  Items  with  Respect  to 
Associated  Services).  Section  805 
clarifies  that  services  ancillary  to  a 
commercial  item,  such  as  installation, 
maintenance,  repair,  training,  and  other 
support  services,  are  considered  a 
coinmercial  service,  regardless  of 
whether  the  service  is  provided  by  the 
same  vendor  or  at  the  same  time  as  the 
item,  if  the  service  is  provided 
contemporaneously  to  the  general 
public  under  similar  terms  and 
conditions.  The  FAR  clause  at  52.202- 
1,  Definitions,  is  similarly  revised  to 
make  the  new  definition  available  to 
contractors  and  subcontractors; 

•  Paragraph  (f)  of  the  "commercial 
item"  definition  at  FAR  2.101  to  add 
definitions  of  "catalog  price"  and 
"market  price"  which  provide  guidance 
for  identifying  services  that  may  be 
acquired  imder  FAR  Part  12; 

•  FAR  12.209  to  add  guidance 
concerning  customary  commercial  terms 
and  conditions  related  to  the 
determination  of  price  reasonableness 
when  pricing  conunercial  items; 

•  Subpart  46.8  to  reconcile  it  with  the 
coverage  regarding  contractor  liability 
for  property  loss  or  damage  with 
paragraph  (p)  in  the  clause  at  52.212-4; 
and 

•  Paragraph  (p)  in  the  clause  at 
52.212-4  to  conform  to  commercial 
practice  (i.e.,  deleting  the  phrase  "or 
implied"  permits  industry  to  take 
advantage  of  the  latitude  provided  by 
the  Uniform  Conunercial  Code  which 
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allows  sellers  to  exclude  the  application 
of  an  implied  warranty  through  the 
terms  of  an  express  warranty). 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
65  PR  52284.  August  28,  2000.  Six 
sources  submitted  comments  in 
response  to  the  proposed  rule.  The  FAR 
Council  considered  all  conunents  in  the 
development  of  the  final  rule. 

This  is  not  a  significant  regulatory 
action  and.  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30. 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because 
changes  made  by  the  rule  will  primarily 
affect  large  businesses  that  are  more 
likely  than  small  businesses  to  have 
separate  workforces  for  Federal 
contracts  and  to  be  ultimately  liable  for 
consequential  damages.  It  clarifies  the 
definition  of  commercial  item  to  more 
closely  parallel  the  statutory  language 
and  provide  guidance  for  identifying 
services  that  may  be  acquired  under 
FAR  Part  12.  The  rule  further  conforms 
language  regarding  contractor  liability  to 
commercial  practice.         I 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  parts  2, 12, 
46.  and  52 

Government  procurement 

Dated:  October  12.  2001. 
Al  Matera. 
Director.  Acquisition  Policy  IXvision. 

Therefore,  DoD,  GSA.  and  NASA 
amend  48  CFR  parts  2. 12, 46,  and  52 
as  set  forth  below:  | 

1.  The  authority  citation  for  48  CFR 
parts  2, 12.  46.  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  2— OERNUIONS  OF  WORDS 
AND  TERMS 

2.  In  section  2.101,  amend  the 
definition  "Commercial  item"  by 
revising  the  introductory  text  of 
paragraph  (1),  and  paragraphs  (5)  and 
(6)  to  read  as  follows: 

2.101     Definitions. 

***** 

Commercial  item  means — 

(1)  Any  item,  other  than  real  property, 
that  is  of  a  type  customarily  used  by  the 
general  public  or  by  non-governmental 
entities  for  purposes  other  than 
governmental  purposes,  and — 
***** 

(5)  Installation  services,  maintenance 
services,  repair  services,  training 
services,  and  other  services  if — 

(i)  Such  services  are  procured  for 
support  of  an  item  referred  to  in 
paragraph  (1),  (2),  (3).  or  (4)  of  this 
definition,  regardless  of  whether  such 
services  are  provided  by  the  same 
source  or  at  the  same  time  as  the  item; 
and 

(ii)  The  source  of  such  services 
provides  similar  services 
contemporaneously  to  the  general 
public  under  terms  and  conditions 
similar  to  those  offered  to  the  Federal 
Government; 

(6)  Services  of  a  type  offered  and  sold 
competitively  in  substantial  quantities 
in  the  commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This 
does  not  include  services  that  are  sold 
based  on  hourly  rates  without  an 
established  catalog  or  market  price  for  a 
specific  service  performed.  For  purposes 
of  these  services — 

(i)  Catalog  price  means  a  price 
included  in  a  catalog,  price  list, 
schedule,  or  other  form  that  is  regularly 
maintained  by  the  manufacturer  or 
vendor,  is  either  published  or  otherwise 
available  for  inspection  by  customers, 
and  states  prices  at  which  sales  are 
currently,  or  were  last,  made  to  a 
significant  number  of  buyers 
constituting  the  general  public;  and 

(ii)  Market  prices  means  current 
prices  that  are  established  in  the  course 
of  ordinary  trade  between  buyers  and 
sellers  free  to  bargain  and  that  can  be 
substantiated  through  competition  or 
from  sources  independent  of  the 
offerors. 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

3.  Amend  section  12.102  by 
redesignating  paragraph  (d)  as 


paragraph  (e)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

12.102    Applicability. 

***** 

(d)  The  definition  of  commercial  item 
in  section  2.101  uses  the  phrase 
"purposes  other  than  governmental 
purposes."  These  purposes  are  those 
that  are  not  unique  to  a  government. 
***** 

4.  Revise  section  12.209  to  read  as 
follows: 

12.209    Determination  of  price 
reasonableness. 

While  the  contracting  officer  must 
establish  price  reasonableness  in 
accordance  with  13.106-3, 14.408-2,  or 
subpart  15.4,  as  applicable,  the 
contracting  officer  should  be  aware  of 
customary  commercial  terms  and 
conditions  when  pricing  commercial 
items.  Commercial  item  prices  are 
affected  by  factors  that  include,  but  are 
not  limited  to,  speed  of  delivery,  length 
and  extent  of  warranty,  limitations  of 
seller's  liability,  quantities  ordered, 
length  of  the  performance  period,  and 
specific  performance  requirements.  The 
contracting  officer  must  ensure  that 
contract  terms,  conditions,  and  prices 
are  commensurate  with  the 
Government's  need. 

PART  46— QUALITY  ASSURANCE 

5.  In  section  46.801.  revise  the  last 
sentence  of  paragraph  (a)  to  read  as 
follows: 

46.801    Applicability. 

(a)  *  *  *  This  subpart  does  not  apply 
to  commercial  items. 


46.804    [Removed  and  Reserved] 

6.  Remove  and  reserve  section  46.804. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  In  section  52.202-1,  revise  the  date 
of  the  clause  and  paragraphs  (c)(1), 
(c)(5),  and  (c)(6)  to  read  as  follows: 

52.202-1    Definitions. 

***** 

Oeflnitions  (Dec  2001) 

***** 

(c)  *  *  • 

(1)  Any  item,  other  than  real  property,  that 
is  of  a  type  customarily  used  by  the  general 
public  or  by  non-governmental  entities  for 
purposes  other  than  governmental  purposes, 
and  that — 

(i)  Has  been  sold,  leased,  or  licensed  to  the 
general  public;  or 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  general  public; 
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(5)  Installation  services,  maintenance 
services,  repair  services,  training  services, 
and  other  services  if — 

(i)  Such  services  are  procured  for  support 
of  an  item  referred  to  in  paragraph.(c)(l).  (2). 
(3).  or  (4)  of  this  definition,  regardless  of 
whether  such  services  are  provided  by  the 
same  source  or  at  the  same  time  as  the  item; 
and 

(ii)  The  source  of  such  services  provides 
similar  services  contemporaneously  to  the 
general  public  under  terms  and  conditions 
similar  to  those  offored  to  the  Federal 
Government; 

(6)  Services  of  a  type  offered  and  sold 
competitively  in  substantial  quantities  in  the 
commercial  marketplace  based  on 
established  catalog  or  market  prices  for 
specific  tasks  performed  under  standard 
commercial  terms  and  conditions.  This  does 
not  include  services  that  are  sold  based  on 
hourly  rates  without  an  established  catalog  or 
market  price  for  a  specific  service  performed. 
For  purposes  of  these  services — 

(i)  Catalog  price  means  a  price  included  in 
a  catalog,  price  list,  schedule,  or  other  form 
that  is  regularly  maintained  by  the 
manufocturer  or  vendor,  is  either  published 
or  otherwise  available  for  inspection  by 
customers,  and  states  prices  at  which  sales 
are  currently,  or  were  last,  made  to  a 
significant  number  of  buyers  constituting  the 
general  public;  and 

(ii)  Market  prices  means  current  prices  that 
are  established  in  the  course  of  ordinary 
trade  between  buyers  and  sellers  free  to 
bargain  and  that  can  be  sulntantiated  through 
competition  or  from  sources  independent  of 
the  offerors. 


52.212^    [Amendad] 

8.  Amend  section  52.212-4  by 
revising  the  date  in  the  clause  heading 
to  read  "(Dec  2001)";  and  by  removing 
"or  implied"  from  paragraph  (p). 

|FR  Doa  01-26297  Filed  10-19-01;  8:45  am] 
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RINMW0-A.M7 

Prompt  Paymant  Under  Coat* 
Rahnbureaniant  Contracte  for  Sarvlcaa 

AGENCIES:  Department  of  Defisnse  (DoD). 
General  ServicesAdministration  (GSA), 
and  National  Aeronautics  and 
SpaceAdministration  (NASA). 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Givilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  have  agreed  on  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  require  agencies  to 
pay  an  interest  penalty  whenever  they 
make  an  interim  payment  under  a  cost- 
reimbursement  contract  for  services 
more  than  30  days  after  the  agency 
receives  a  proper  invoice  from  the 
contractor. 

DATES:  Effective  Date:  October  22,  2001. 

Applicability  Date:  This  amendment 
is  applicable  to  solicitations  issued  and 
contracts  awarded  on  or  after  October 
22,  2001.  Any  cost  reimbiu-sement 
solicitations  issued  or  contracts 
awarded  for  services  on  or  after 
December  15,  2000,  but  prior  to  October 
22,  2001  must  be  amended/modified  to 
incorporate  the  new  Alternate  1  to 
52.232-25.  In  no  event  may  agencies 
pay  late  payment  penalty  interest  for 
any  delay  in  payment  that  occurred 
prior  to  December  15,  2000. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  December  21.  2001  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  conunents 
to:  General  Services  Administration. 
FAR  Secretariat  (MVP).  1800  F  Street, 
NW,  Room  4035,  Attn:  Ms.  Laurie 
Ehiarte,  Washington,  DC  20405.  Submit 
electronic  comments  via  the  Internet  to: 
fiucase.2000-3089gsa.gov 

Please  submit  comments  only  and  cite 
FAC  2001-01,  FAR  case  2000-308,  in 
all  conespondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson  at  (202)  501-3221.  Please 
cite  FAC  2001—01,  FAR  case  2000-308. 
SUFFLEMBITARY  aVORMATION: 

A.  lackgronnd 

This  FAR  amendment  implements 
changes  in  the  Office  of  Management 
and  Budget's  (OMB)  Prompt  Payment 
Act  regulations  at  5  CFR  part  1315  that 
implemented  Section  1010  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001.  Those  changes  were 
published  by  OMB  as  an  interim  final 
rule  and  be<^me  effective  on  December 
15,  2000  (65  FR  78403).  Section  1010 
requires  agencies  to  pay  an  interest 
penalty,  in  accordance  with  regulations 


issued,  whenever  an  interim  payment 
under  a  cost-reimbursement  contract  for 
services  is  paid  more  than  30  days  after 
the  agency  receives  a  proper  invoice 
from  a  contractor.  The  Act  does  not 
permit  payment  of  late  payment  interest 
penalty  for  any  period  prior  to 
December  15,  2000. 

This  FAR  amendment  eliminates  the 
prior  poUcy  and  contract  clause 
prohibitions  on  payment  of  late 
payment  penalty  interest  for  late  interim 
finance  payments  under  cost 
reimbursement  contracts  for  services.  It 
adds  new  policy  and  a  contract  clause. 
Alternate  I  to  52.232-25.  to  provide  for 
those  penalty  payments.  The  policy  and 
clause  apply  to  all  covered  contracts 
awarded  on  or  after  December  15.  2000. 
OMB's  regulation  states  that  agencies,  at 
their  discretion,  may  apply  the  revisions 
made  by  Section  1010  to  interim 
payment  requests  received  under  cost- 
reimbursement  contracts  for  services 
awarded  prior  to  December  15,  2000. 
Accordingly,  agencies  may  apply  the 
FAR  changes  made  by  this  rule  to 
contracts  awarded  prior  to  December  IS, 
2000.  at  their  discretion  provided  no 
late  payment  interest  penalty  is  paid  for 
any  period  prior  to  December  15,  2000. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
804. 

B.  RegidatMry  Flexftility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities 
within  the  meaning  of  the  R^ulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  number  of  small  entities 
receiving  awards  of  cost-reimbursement 
contracts  for  services  is  very  low 
compared  to  the  niunber  of  fixed-price- 
type  contracts  awarded.  Therefore,  an 
Initial  Regulatory  Flexibility  Analysis 
has  not  been  performed.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  afiiected  FAR 
Parts  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C  601.  et  seq.  (FAC  2001-01.  FAR 
case  2000-308),  in  correspondence. 

C.  Paperworic  lednction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 
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D.  Determination  to  Issue  an  Interim 
Role 

A  determination  has  been  made  imder 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  because  the 
amendments  to  the  controlling 
regulation  issued  by  OMB  (5  CFR  part 
1315,  65  FR  78403)  became  effective  on 
December  15,  2000.  (Section  1010  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001,  which  required  ONfB 
to  issue  the  regulation,  was  effective 
December  15,  2000.)  This  amendment  to 
the  FAR  is  necessary  to  enable  agencies 
to  comply  with  OMB's  interim  final  rule 
in  the  most  effective  and  consistent 
manner  possible. 

Pursuant  to  Public  Law  98-577  and 
FAR  1.501,  the  Coimcils  will  consider 
public  comments  received  in  response 
to  this  interim  rule  in  the  formation  of 
the  final  rule.  In  addition,  this  interim 
rule  will  be  revised,  as  necessary,  to 
reflect  any  changes  OMB  may  make  to 
its  regulations  in  promulgating  a  final 
rule.  I 

Lbt  of  Sul^ects  in  48  CFR  Parts  2,  32 
and  52 

Government  procurement. 

Dated:  October  12. 2001. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2,  32  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and42  U.S.C.  2473(c). 

PART  2— OEnNmONS  OF  WORDS 
ANDTERMS  | 

2.101    [AimndMf] 

2.  In  section  2.101,  amend  the 
definition  "Proper  invoice"  by  removing 
"32.905(e)"  and  adding  "32.905(f)"  in 
its  place. 

PART  32— CONTRACT  RNANaNG 

3.  Amend  section  32.902  in  the 
definition  "Contract  financing 
payment"  by  revising  the  second 
sentence;  revising  the  definition 
"Invoice  payment";  and  in  the 
definition  "Receiving  report"  by 
removing  "32.905(f) '  and  adding 


"32.905(g)"  in  its  place.  The  revised  text 
reads  as  follows: 

32.902    OennNlons. 

*   *  *  Contract  financing  payments 
include  advance  payments,  progress 
payments  based  on  cost  under  the 
clause  at  52.232-16,  Progress  Pajnments, 
progress  payments  based  on  a 
percentage  or  stage  of  completion  (see 
32.102(e)(1))  other  than  those  made 
under  the  clause  at  52.232-5,  Payments 
Under  Fixed-Price  Construction 
Contracts,  or  the  clause  at  52.232-10, 
Payments  Under  Fixed-Price  Architect- 
Engineer  Contracts,  and  interim 
payments  on  cost-type  contracts  other 
than  contracts  for  services.  *  *  * 
***** 

Invoice  payment  means  a  Government 
disbursement  of  monies  to  a  contractor 
under  a  contract  or  other  authorization 
for  supplies  or  services  accepted  by  the 
Government. 

(1)  This  includes  payments  for  partial 
deliveries  that  have  been  accepted  by 
the  Government  and  final  cost  or  fee 
payments  where  amounts  owed  have 
been  settled  between  the  Government 
and  the  contractor. 

(2)  For  purposes  of  this  subpart, 
invoice  payments  also  include  all 
payments  made  under  the  clause  at 
52.232-5,  Payments  Under  Fixed-Price 
Construction  Contracts,  the  clause  at 
52.232-10,  Payments  Under  Fixed-Price 
Architect-Engineer  Contracts,  or  the 
clause  at  52.232-25,  Prompt  Payment, 
when  Alternate  I  is  used  for  interim 
payments  on  cost-reimbursement 
contracts  for  services. 

(3)  Invoice  payments  do  not  include 
contract  financing  payments. 
***** 

4.  Amend  section  32.905  by — 

a.  Removing  from  the  introductory 
text  of  paragraph  (a)"paragraphs  (b),  (c), 
and  (d)"  and  adding  "paragraphs  (b) 
throu^  (e)"  in  its  place; 

b.  Redesignating  paragraphs  (e) 
through  (j)  as  (f)  through  (k), 
respectively,  and  adding  a  new 
paragraph  (e); 

c.  Revising  the  introductory  text  of 
newly  designated  paragraph  (f);  and 

d.  Revising  the  first  sentence  of  the 
introductory  text  of  newly  designated 
paragraph  (g)  to  read  as  follows: 

32.905    Invoica  payment*. 

***** 

(e)  Cost-reimbursement  contracts  for 
services.  For  purposes  of  computing  late 
payment  interest  penalties  that  may 
apply,  the  due  date  for  making  interim 
payments  on  cost-reimbursement 
contracts  for  services  is  30  days  after  the 
date  of  receipt  of  a  proper  invoice. 


(f)  Content  of  invoices.  A  proper 
invoice  must  include  the  items  listed  in 
paragraphs  (f)(1)  through  (f)(8)  of  this 
section,  except  for  interim  payments  on 
cost-reimbursement  contracts  for 
services.  An  interim  payment  request 
under  a  cost-reimbursement  contract  for 
services  constitutes  a  proper  invoice  for 
purposes  of  this  subpart  if  it  includes  all 
the  information  required  by  the 
contract.  If  the  invoice  does  not  comply 
with  these  requirements,  it  will  be 
returned  within  7  days  after  the  date  the 
designated  billing  office  received  the 
invoice  (3  days  on  contracts  for  meat, 
meat  food  products,  or  fish;  5  days  on 
contracts  for  perishable  agriculttiral 
commodities,  dairy  products,  edible  fats 
or  oils,  and  food  products  prepared  &t>m 
edible  fats  or  oils),  with  a  statement  of 
the  reasons  why  it  is  not  a  proper 
invoice.  If  such  notice  is  not  timely, 
then  an  adjusted  due  date  for  the 
purpose  of  determining  an  interest 
penalty,  if  any,  will  be  established  in 
accordance  with  32.907-l(b): 
***** 

(g)  Authorization  to  pay.  All  invoice 
payments,  with  the  exception  of  interim 
payments  on  cost-reimbursement 
contracts  for  services,  must  be 
supported  by  a  receiving  report  or  any 
other  Government  docujnentation 
authorizing  payment.  *  •  * 
***** 

5.  Amend  section  32.907-1  by  adding 
paragraph  (a)(S);  and  in  paragraphs 
(b)(1)  and  (b)(2)  by  removing 
"32.905(e)"  and  adding  "32.905(f)"  in 
its  place.  The  added  text  reads  as 
follows: 

32.907-1    Lata  invoica  payment 

(a)  *  •  * 

(5)  In  the  case  of  interim  payments  on 
cost-reimbursement  contracts  for 
services,  when  payment  is  made  more 
than  30  days  after  the  designated  billing 
office  receives  a  proper  invoice. 
***** 

6.  Amend  section  32.908  by  adding 
paragraph  (c)(4]  to  read  as  follows: 

32.906    Contract  clauaa*. 


(c)  *  •  * 

(4)  If  the  contract  is  a  cost- 
reimbursement  contract  for  services,  use 
the  clause  with  its  Alternate  I. 

PART  52— SOUOTATIOM  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Amend  section  52.232-25  by 
adding  Alternate  I  to.  read  as  follows: 

52.232-25    Prompt  Payment 


Federal  Register / Vol.  66,  No.  204 /Monday,  October  22,  2001 /Rules  and  Regulations  53487 


Alternate  I  (Oct  2001).  As  prescribed  in 
32.908(c)(4),  add  the  following  paragraph  (d) 
to  the  basic  clause: 

(d)  Invoices  for  interim  payments.  For 
interim  payments  under  this  cost- 
reimbursement  contract  for  services — 

(1)  Paragraphs  (a)(2).  (a)(3).  (a)(4)(ii), 
(a)(4)(iii),  and  (a)(5)(i)  do  not  apply; 

(2)  For  purposes  of  computing  late 
payment  interest  penalties  that  may  apply, 
the  due  date  for  payment  is  the  30th  day  after 
the  designated  billing  office  receives  a  proper 
invoice;  and 

(3)  The  Contractor  shall  submit  invoices  for 
interim  payments  in  accordance  with 
paragraph  (a)  of  FAR  52.216-7,  Allowable 
Cost  and  Payment.  If  the  invoice  does  not 
comply  with  contract  requirements,  it  will  be 
returned  within  7  days  after  the  date  the 
designated  billing  ofRce  received  the  invoice. 

(FR  Doc.  01-26298  Filed  10-19-^1;  8:45  am) 

eaiMQ  CODE  «2»-»-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AEBQNAUTIGS  AND 
SPACE  ADMIMSfTRATION 

48  CFR-Parts  2^t2. 13. 22,.and  52 

[FAC  2001'4>1;  FAR  Case  1998-614;  Kmn 
IV] 

RIN  9000'-A146 

Federal.AcquisWon  Regulation; 
Veterans'  Employinent 

AGENCIES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Sections 
7  and  8  of  ihe  Veterans  Employment 
Opportunities  Act  of  1998.  Section  7 
expands  and  improves  veterans' 
employment  emphasis  under  Federal 
contracts.  Section  8  amends  the 
veterans'  employment  reporting 
requirements.  The  rule  also  implements 
the  Department  of  Labor's  (DoL)  Office 
of  Federal  Contract  Compliance 
Programs  (OFCCP)  final  rule  amending 
regulations  on  Affirmative  Action  and 
Nondiscrimination  Obligations  of 
Contractors  and  Subcontractors 
Regarding  Special  Disabled  Veterans 
and  Veterans  of  the  Vietnam  Era.  which 
clarifies  DoL  implementation  of  the 
affirmative  action  provisions  of  the 
A^ietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1972.  as  amended. 


DATES:  Effective  Date:  December  21, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT.  The 

FAR  Secretariat.  Room  4035.  GS 
Building,  Washington.  DC.  20405.  (202) 
501-4755.  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Linda  Nelson.  Procurement  Analyst,  at 
(202)  501-1900.  Please  cite  FAC  2001- 
01.  FAR  case  1998-614. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  12.503. 
13.005,  22.13.  and  the  associated 
clauses  and  provisions  at  FAR  Part  52 
to  implement  recent  statutory  and 
regulatory  changes  relating  to  veterans' 
employment  opportunities  and 
reporting.  Paragraph  (a)  of  Section  7  of 
the  Veteraas'  Employmeqt 
Opporttmities  Act  of  1998  (Pub.  L  105- 
339)  amends  38  U.S.C.4212  in 
paragraph  (a)  to  increase  the  threshold 
for  covered  contracts  from  $10,000  to 
$25,000.  and  expands  applicabiUty 
beyond  "special  disabled  veterans  and 
veterans  of  the  Vietnam  era"  to  include 
other  eligible  veterans  (Le.,  any  other 
veterans  who  served  on  active  duty 
during  a  war  or  in  a  campaign  or  an 
expedition  for  which  a  campaign  badge 
has  been  authorized). 

Paragraph  (b)  of  Section  7  amends  31 
U.S.C.  1354  to  specifically  prohibit 
contracting  officers  fit)m  obligating  or 
expending  appropriated  funds  to  enter 
into  covered  contracts  with  a  contractor 
that  does  not  meet  veterans' 
employment  reporting  requirements 
(VETS-100  Report).  In  accordance  with 
41  U.S.C.  429  and  41  U.S.C.  430.  the 
Councils  have  listed  this  law  as 
inapplicable  to  acquisitions  not  greater 
than  the  simplified  acquisition 
threshold  and  acquisitions  of 
commercial  items. 

Paragraph  (b)  also  requires  the  DoL  to 
maintain  a  database  on  those  contractors 
that  have  submitted  the  required  VETS- 
100  Reports  for  the  current  reporting 
period.  However,  the  database  will  not 
contain  data  on  whether  those 
contractors  that  did  not  submit  reports 
were  required  to  do  so.  The  Councils 
have  added  a  new  provision  by  which 
the  offeror  represents  that,  if  subject  to 
the  reporting  requirements  of  38  U.S.C. 
4212(d),  it  has  not  failed  to  submit  the 
most  recent  required  VETS-100  Reports. 

This  rule  lists  31  U.S.C.  1354(a)  as  not 
applicable  to  commercial  item  contracts 
and  acquisitions  not  greater  than  the 
simplified  acquisition  threshold  of 
$100,000  pursuant  to  FASA  at  41  U.S.C. 
429  and  41  U.S.C.  430.  Accordingly,  the 
representation  in  the  provision  at 


52.222-38,  Compliance  with  Veterans' 
Employment  Reporting  Requirements,  is 
not  applicable  to  commercial  item 
acquisitions  and  acquisitions  not  greater 
than  the  simplified  acquisition 
threshold  of  $100,000. 

Section  8  of  Public  Law  105-339 
amends  38  U.S.C.  4212(d)(1)  to  require 
reporting  of  the  maximum  number  and 
the  minimum  number  of  employees 
diuing  the  period  covered  by  the  report. 
This  requirement  has  been  included  in 
the  clause  at  52.222-37.  which 
summarizes  the  DoL  reporting 
requirements. 

In  conformance  with  the  Veterans 
Employment  Opportunities  Act  of  1998 
and  the  OFCCP  final  rule,  this  final  rule 
revises  the  clause  at  52.222-35.  adding 
definitions  of  "special  disabled 
veterans."  "qualified  special  disabled 
veteran."  "other  eligible  veteran."  and 
"executive  and  top  management."  and 
changes  the  definition  of  "veteran  of  the 
Vietnam  Era."  The  clause  requires 
contractors  to  Ust  all  employment 
openings,  except  executive  and  top 
management,  with  the  local 
employment  service  office.  Contractors 
may  fulfill  the  Usting  requirement  by 
listing  jobs  electronically  with 
America's  Job  Bank.  The  requirements 
for  posting  employment  notices  have 
also  changed. 

DoD.  GSA.  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
64  FR  67992,  December  3, 1999.  Four 
respondents  submitted  comments  on  the 
proposed  rule.  The  comments  were 
considered  in  the  development  of  the 
final  rule. 

This  is  not  a  significant  regulatory 
action  and.  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30.  1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory 
FlexibilityAct.  5  U.S.C.  601.  et  seq., 
because  the  rule  implements  the 
Contracting  Restrictions  of  the  Veterans 
Employment  Opportunities  Act  of  1998 
(Pub.  L.  105-339)  which  will  only  affect 
offerors  who  were  required  to  submit 
reports  but  did  not  do  so;  and  also 
implements  the  OFCCP  final  rule  (63  FR 
59630),  which  DoL  has  certified  will  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small 
businesses. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  beyond  those 
imposed  by  the  DoL,  for  which  DoL 
obtained  the  required  approval  from  the 
Office  of  Management  and  Budget  (OMB 
Control  Numbers  1215-0072,  1215- 
0163,  and  1293-0005)  under  44  U.S.C. 
3501.efseq.  I 

List  of  Subjects  in  48  CFR  i>arts  2, 12, 
13,  22,  and  52 

Government  procurement. 
Dated:  October  12.  2001. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA.  and  NASA 
amend  48  CFR  parts  2,  12, 13,  22,  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  12, 13,  22.  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and42  U.S.C.  2473(c). 

PART  2— OEHNITIONS  OP  WORDS 
AND  TERMS 


2.  In  section  2.101,  amend  the 
definition  "United  States"  by 
redesignating  paragraphs  (3)  and  (4)  as 
(4)  and  (5),  respectively,  and  by  adding 
a  new  paragraph  (3)  to  reac|  as  follows: 

2.101    Dafinitions. 

*         •         •         *         • 

United  States  *  *  * 


(3)  For  use  in  subpart  22.13,  see  the 
definition  at  22.1301. 


PART  1 2— ACQUISITION  OP 
COMMERCIAL  ITEMS 

3.  Amend  section  12.503  in  the 
introductory  text  of  paragraph  (a)  by 
removing  "executive"  and  adding 
"Executive"  in  its  place;  and  by  revising 
the  section  heading  and  adding 
paragraph  (a)(5)  to  read  as  follows: 

12.503    Applicability  of  certain  laws  to 
Exacutive  agency  contracts  for  the 
acquisition  of  commercial  items. 

(a)*   *   * 

(5)  31  U.S.C.  1354(a),  Limitation  on 
use  of  appropriated  funds  for  contracts 
with  entities  not  meeting  veterans 
employment  reporting  requirements  (see 
22.1302). 


PART  13— SIMPURED  ACQUISITION 
PROCEDURES 

4.  Amend  section  13.005  by  adding 
paragraph  (a)(10)  to  read  as  follows: 

13.005    Federal  Acquisition  Streamlining 
Act  of  1994  list  of  inapplicable  laws. 

(a)  *  *   * 

(10)  31  U.S.C.  1354(a)  (Limitation  on 
use  of  appropriated  funds  for  contracts 
with  entities  not  meeting  veterans 
employment  reporting  requirements). 


PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

5.  Revise  Subpart  22.13  to  read  as 
follows: 

Subpart  22.13— Special  Disabled 
Veterans,  Veterans  of  the  Vietifiam  Era, 
and  Other  Eligible  Veterans 

Sec. 

22.1300  Scope  of  subpart.  ; 

22.1301  Definition. 

22.1302  Policy. 

22.1303  Applicability. 

22.1304  Procedures. 

22.1305  Waivers. 

22.1306  Department  of  Labor  notices  and 
reports. 

22.1307  Collective  bargaining  agreements. 

22.1308  Complaint  procedures. 

22.1309  Actions  because  of  noncompliance. 

22.1310  Solicitation  provision  and  contract 
clauses. 

22.1300  Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  implementing  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1972  (38  U.S.C.  4211 
and  4212)  (the  Act);  Executive  Order 
11701,  January  24, 1973  (3  CFR  1971- 
1975  Comp..  p.  752);  the  regulations  of 
the  Secretary  of  Labor  (41  CFR  Part  60- 
250  and  Fart  61-250);  and  the  Veterans 
Employment  Opportunities  Act  of  1998, 
Public  Law  105-339. 

22.1301  Definition. 

United  States,  as  used  in  this  subpart, 
means  the  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands.  American 
Samoa,  Guam,  the  Virgin  Islands  of  the 
United  States,  and  Wake  Island. 

22.1302  Policy. 

(a)  Contractors  and  subcontractors, 
when  entering  into  contracts  or 
subcontracts  subject  to  the  Act,  must — 

(1)  List  all  employment  openings, 
with  the  appropriate  local  employment 
service  office  except  for — 

(i)  Executive  and  top  management 
positions; 


(ii)  Positions  to  be  filled  from  within 
the  contractor's  organization;  and 

(iii)  Positions  lasting  three  days  or 
less. 

(2)  Take  affirmative  action  to  employ, 
and  advance  in  employment,  qualified 
special  disabled  veterans,  veterans  of 
the  Vietnam  era,  and  other  eligible 
veterans  without  discrimination  based 
on  their  disability  or  veteran's  status. 

(b)  Except  for  contracts  for 
commercial  items  or  contracts  that  do 
not  exceed  the  simplified  acquisition 
threshold,  contracting  officers  must  not 
obligate  or  expend  funds  appropriated 
for  the  agency  for  a  fiscal  year  to  enter 
into  a  contract  for  the  procurement  of 
personal  property  and  nonpersonal 
services  (including  construction)  with  a 
contractor  that  has  not  submitted  a 
required  annual  Form  VETS-100, 
Federal  Contractor  Veterans' 
Employment  Report  (VETS-lOO  Report), 
with  respect  to  the  preceding  fiscal  year 
if  the  contractor  was  subject  to  the 
reporting  requirements  of  38  U.S.C. 
4212(d)  for  that  fiscal  year. 

22.1303  Applicability. 

(a)  The  Act  applies  to  all  contracts 
and  subcontracts  for  personal  property 
and  nonpersonal  services  (including 
construction)  of  $25,000  or  more  except 
as  waived  by  the  Secretary  of  Labor. 

(b)  The  requirements  of  the  clause  at 
52.222-35,  Equal  Opportunity  for 
Special  Disabled  Veterans,  Veterans  of 
the  Vietnam  Era,  and  Other  Eligible 
Veterans,  in  any  contract  with  a  State  or 
local  government  (or  any  agency, 
instrumentality,  or  subdivision)  do  not 
apply  to  any  agency,  instrumentality,  or 
subdivision  of  that  govenmient  that 
does  not  participate  in  work  on  or  under 
the  contract. 

(c)  The  Act  requires  submission  of  the 
VETS-lOO  Report  in  all  cases  where  the 
contractor  or  subcontractor  has  received 
an  award  of  $25,000  or  more,  except  for 
awards  to  State  and  local  governments, 
and  foreign  organizations  where  the 
workers  are  recruited  outside  of  the 
United  States. 

22.1304  Procedures. 

To  verify  if  a  proposed  contractor  is 
current  with  its  submission  of  the 
VETS-lOO  Report,  the  contracting 
officer  may — 

(a)  Query  the  Department  of  Labor's 
VETS-lOO  Database  via  the  Internet  at 
http://www.vetslOO.cudenver.edu/ 
vetslOOsearcb.htm  using  the  validation 
code  "vets"  to  proceed  with  the  search 
in  the  database;  or 

(b)  Contact  the  VETS-lOO  Reporting 
Systems  via  e-mail  at 
verify@vetslOO.com  for  confirmation,  if  - 
the  proposed  contractor  represents  that 
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it  has  submitted  the  VETS-lOO  Report 
and  is  not  listed  in  the  database. 

22.1305    Waivers. 

(a)  The  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  Programs, 
Department  of  Labor  (Deputy  Assistant 
Secretary  of  Labor),  may  waive  any  or 
all  of  the  terms  of  the  clause  at  52.222- 
35,  Equal  Opportunity  for  Special 
Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible 
Veterans  for — 

(1)  Any  contract  if  a  waiver  is  in  the 
national  interest;  or 

(2)  Groups  or  categories  of  contracts  if 
a  waiver  is  in  the  national  interest  and 
it  is — 

(i)  Impracticable  to  act  on  each 
request  individually;  and 

(ii)  Determined  that  the  waiver  will 
substantially  contribute  to  convenience 
in  administering  the  Act. 

(b)  The  head  of  the  agency  may  waive 
any  requirement  in  this  subpart  when  it 
is  determined  that  the  contract  is 
essential  to  the  national  security,  and 
that  its  award  without  complying  with 
such  requirements  is  necessary  to  the 
national  security.  Upon  making  such  a 
determination,  the  head  of  the  agency 
must  notify  the  Deputy  Assistant 
Secretary  of  Labor  in  writing  within  30 
days. 

(c)  The  contracting  officer  must 
submit  requests  for  waivers  in 
accordance  with  agency  procedures. 

(d)  The  Deputy  Assistant  Secretary  of 
Labor  may  withdraw  an  approved 
waiver  for  a  specific  contract  or  group 
of  contracts  to  be  awarded,  when  in  the 
Deputy's  judgment  such  action  is 
necessary  to  achieve  the  purposes  of  the 
Act.  The  withdrawal  does  not  apply  to 
awarded  contracts.  For  procurements 
entered  into  by  sealed  bidding,  such 
withdrawal  does  not  apply  tinJess  the 
withdrawal  is  made  more  than  10 
calendar  days  before  the  date  set  for  the 
opening  of  bids. 

22.1306    Department  of  Labor  notices  and 
reports. 

(a)  The  contracting  officer  must 
furnish  to  the  contractor  appropriate 
notices  for  posting  when  they  are 
prescribed  by  the  Deputy  Assistant 
Secretary  of  Labor  {see  bttp:// 
www2.dol.gov/dol/esa/public/ 


ofcp_org.btm). 

(b)  The  Act  requires  contractors  and 
subcontractors  to  submit  a  report  at  least 
annually  to  the  Secretary  of  Labor 
regarding  employment  of  special 
disabled  veterans,  veterans  of  the 
Vietnam  era,  and  other  eligible  veterans 
unless  all  of  the  terms  of  the  clause  at 
52.222-35,  Equal  Opportimity  for 
Special  Disabled  Veterans,  Veterans  of 


the  Vietnam  Era,  and  Other  Eligible 
Veterans,  have  been  waived  (see 
22.1305).  The  contractor  and 
subcontractor  must  use  Form  VETS- 
lOO,  Federal  Contractor  Veterans" 
Employment  Report,  to  submit  the 
required  reports. 

22.1307    Collective  bargaining  agreements. 

If  performance  under  the  clause  at 
52.222-35,  Equal  Opportunity  for 
Special  Disabled  Veterans,  Veterans  of 
the  Vietnam  Era,  and  Other  Eligible 
Veterans,  may  necessitate  a  revision  of 
a  collective  bargaining  agreement,  the 
contracting  officer  must  advise  the 
affected  labor  imions  that  the 
Department  of  Labor  will  give  them 
appropriate  opportunity  to  present  their 
views.  However,  neither  the  contracting 
officer  nor  any  representative  of  the 
contracting  officer  may  discuss  with  the 
contractor  or  any  labor  representative 
any  aspect  of  the  collective  bargaining 
agreement. 

22.130S    Comptaint  procedures. 

FolloMdng  agency  procedures,  the 
contracting  office  must  forward  any 
complaints  received  about  the 
administration  of  the  Act  to  the 
Veterans"  Employm«it  and  Training 
Service  of  the  Department  of  Labor,  or 
through  the  local  Veterans'  Employment 
Representative  or  designee,  at  the  local 
State  employment  office.  The  Deputy 
Assistant  Secretary  of  Labor  is 
responsible  for  investigating  complaints. 

22.1300    Actions  because  of 
noncompliance. 

The  contracting  officer  must  take 
necessary  action  as  soon  as  possible 
upon  notification  by  the  appropriate 
agency  official  to  implement  any 
sanctions  imposed  on  a  contractor  by 
the  Department  of  Labor  for  violations 
of  the  clause  at  52.222-35,  Equal 
Opportimity  for  Special  Disabled 
Veterans,  Veterans  of  the  Vietnam  Era, 
and  Other  Eligible  Veterans.  These 
sanctions  (see  41  CFR  60-250.66)  may 
include — 

(a)  Withholding  payments; 

(b)  Termination  or  suspension  of  the 
contract;  or 

(c)  Debarment  of  the  contractor. 

22.1310    Solicitation  provision  and 
contract  ciauaes. 

(a)(1)  hisert  the  clause  at  52.222-35, 
Equal  Opportimity  for  Special  Disabled 
Veterans,  Veterans  of  the  Vietnam  Era, 
and  Other  Eligible  Veterans,  in 
solicitations  and  contracts  if  the 
expected  value  is  $25,000  or  more, 
except  when — 

(i)  Work  is  performed  outside  the 
United  States  by  employees  recruited 
outside  the  United  States;  or 


(ii)  The  Deputy  Assistant  Secretary  of 
Labor  has  waived,  in  accordance  with 
22.1305(a)  or  the  head  of  the  agency  has 
waived,  in  accordance  with  22.130S(b) 
all  of  the  terms  of  the  clause. 

(2)  If  the  Deputy  Assistant  Secretary 
of  Labor  or  the  head  of  the  agency 
waives  one  or  more  (but  not  all)  of  the 
terms  of  the  clause,  use  the  basic  clause 
with  its  Alternate  I. 

(b)  Insert  the  clause  at  52.222-37. 
Employment  Reports  on  Special 
Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible 
Veterans,  in  solicitations  and  contracts 
containing  the  clause  at  52.222-35, 
Equal  Opportimity  for  Special  Disabled 
Veterans,  Veterans  of  the  Vietnam  Era, 
and  Other  Eligible  Veterans. 

(c)  Insert  the  provision  at  52.222-38, 
Compliance  wiUi  Veterans'  Employment 
Reporting  Requirements,  in  solicitations 
when  it  is  anticipated  the  contract 
award  will  exceed  the  simplified 
acquisition  threshold  and  the  contract  is 
not  for  acquisition  of  commercial  items. 

PART  52— SOUCtTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

6.  Amend  section  52.212-5  by 
revising  the  date  of  the  clause;  and 
revising  paragraphs  (b)(13),  (b)(15),  and 
(e)(2)  to  read  as  follows: 

52.212-S    Contract  Terms  and  Conditions 
ReQuired  to  Implament  Statutes  or 
Executive  Orders    Commercial  Hams. 


CCmTRACT  TERMS  AND  CONDinGNS 
REQUIRED  TO  IMPLEMENT  STATUTES  OR 
EXECUTIVE  ORDERS— COI^fMEROAL 
ITEMS  (DEC  2001) 


(b) 


(13)  52  222-35.  Equal 


Opportunity  for  Special  Disabled  Veterans, 
Veterans  of  the  Vietnam  Era,  and  Other 
Eligible  Veterans  (38  U.S.C.  4212). 

•         •         •         *         • 

(15)  52.222-37.  Employment 


Reports  on  Special  Disabled  Veterans. 
Veterans  of  the  Vietnam  Era,  and  Other 
Eligible  Veterans  (38  U.S.C.  4212). 

*         •         *         •         • 

(e)  *  *  • 

(2)  52.222-35,  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era.  and  Other  Eligible  Veterans  (38 
U.S.C.  4212); 

7.  Amend  section  52.213-4  by 
revising  the  date  of  the  clause;  by 
redesignating  (b)(l)(ii)  through- 
(b)(l){xii)  as  (b)(l)(iii)  through 
(b)(l){xiii),  and  adding  a  new  (b)(l)(ii); 
and  by  revising  newly  redesignated 
paragraphs  (b)(l)(iv)  and  (b)(l)(vi)  to 
read  as  follows: 
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52Jt13-4  Terms  and  Conditions— 
Simplified  Acquisitions  (Ottwr  Than 
Commercial  Items). 


TERMS  AND  CONDITIONS— SIMPUHED 
ACQUISITIONS  (OTHER  THAN 
CONfMERQAL  ITEMS)  (DEC  2001) 


(b)  *  *  • 

(l)*** 

(ii)  52.222-21.  Prohibition  of  Segregated 
Facilities  (FEB  1999)  (E.G.  11246)  (Applies  to 
contracts  over  SlO.OOO). 

•  •  *  *  • 

(iv)  52.222-35,  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(DEC  2001)  (38  U.S.C.  4212)  (Applies  to 
contracts  of  $25,000  or  more). 

•  •         *         •         * 

(vi)  52.222-37,  Employment  Reports  on 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans 
(DEC  2001)  (38  U.S.C.  4212}  (Applies  to 
contracts  of  $25,000  or  more). 

8.  Revise  tiie  section  heading  and  text 
of  52.222-35  to  read  as  follows: 

52.222-35    Equal  Opportunity  for  Special 
Disatiled  Veterans,  Veterans  of  the  Vietnam 
Era,  and  Other  Eligible  Veterans. 

As  prescribed  in  22.1310(a)(1),  insert 
the  following  clause: 

EQUAL  OPPORTUNTFY  FOR  SPEQAL 
DISABLED  VETERANS,  VETERANS  OF  THE 
VIETNAM  ERA,  AND  OTHER  ELIGIBLE 
VETERANS  (DEC  2001)  | 

(a)  Definitions.  As  used  in  thSs  clause — 
All  employment  openings  means  all 
positions  except  executive  and  top 
management,  those  positions  that  will  be 
filled  from  within  the  Contractor's 
organization,  and  positions  lasting  3  days  or 
less.  This  term  includes  full-time 
employment,  temporary  employment  of  more 
than  3  days  duration,  and  part-time 
employment. 

Executive  and  top  management  means  any 
employee — 

(1)  Whose  primary  duty  consists  of  the 
management  of  the  enterprise  in  which  the 
individual  is  employed  or  of  a  customarily 
recognized  department  or  subdivision 
thereof; 

(2)  Who  customarily  and  regularly  directs 
the  work  of  two  or  more  other  employees; 

(3)  Who  has  the  authority  to  hire  or  fire 
other  employees  or  whose  suggestions  and 
recommendations  as  to  the  hiring  or  firing 
and  as  to  the  advancement  and  promotion  or 
any  other  change  of  status  of  other  employees 
will  be  given  particular  weight; 

(4)  Who  customarily  and  regularly 
exercises  discretionary  powers:  and 

(5)  Who  does  not  devote  more  than  20 
percent  or,  jn  the  case  of  an  employee  of  a 
retail  or  service  establishment,  who  does  not 
devote  more  than  40  percent  of  total  hours 
of  work  in  the  work  week  to  activities  that 
are  not  directly  and  closely  related  to  the 
performance  of  the  work  described  in 
paragraphs  (1)  through  (4)  of  this  definition. 


This  paragraph  (5)  does  not  apply  in  the  case 
of  an  employee  who  is  in  sole  charge  of  an 
establishment  or  a  physically  separated 
branch  establishment,  or  who  owns  at  least 
a  20  percent  interest  in  the  enterprise  in 
which  the  individual  is  employed. 

Other  eligible  veteran  means  any  other 
veteran  who  served  on  active  duty  during  a 
war  or  in  a  campaign  or  expedition  for  which 
a  campaign  badge  has  been  authorized. 

Positions  that  will  be  filled  from  within  the 
Contractor's  organization  means  employment 
openings  for  which  the  Contractor  will  give 
no  consideration  to  persons  outside  the 
Contractor's  organization  (including  any 
affiliates,  subsidiaries,  and  parent 
companies)  and  includes  any  openings  the 
Contractor  proposes  to  fill  from  regularly 
established  "recall"  lists.  The  exception  does 
not  apply  to  a  particular  opening  once  an 
employer  decides  to  consider  applicants 
outside  of  its  organization. 

Qualified  special  disabled  veteran  means  a 
special  disabled  veteran  who  satisfies  the 
requisite  skill,  experience,  education,  and 
other  job-related  requirements  of  the 
employment  position  such  veteran  holds  or 
desires,  and  who,  with  or  without  reasonable 
accommodation,  can  perform  the  essential 
functions  of  such  position. 

Special  disabled  vetemn  means — 

(1)  A  veteran  who  is  entitled  to 
compensation  (or  who  but  for  the  receipt  of 
military  retired  pay  would  be  entitled  to 
compensation)  under  laws  administered  by 
the  Department  of  Veterans  Affairs  for  a 
disability — 

(i)  Rated  at  30  percent  or  more;  or 
(ii)  Rated  at  10  or  20  percent  in  the  case 
of  a  veteran  who  has  been  determined  under 
38  U.S.C.  3106  to  have  a  serious  employment 
handicap  [i.e.,  a  significant  impairment  of  the 
veteran's  ability  to  prepare  for,  obtain,  or 
retain  employment  consistent  with  the 
veteran's  abilities,  aptitudes,  and  interests); 
or 

(2)  A  person  who  was  discharged  or 
released  from  active  duty  because  of  a 
service-connected  disability. 

Veteran  of  the  Vietnam  era  means  a  person 
who — 

(1)  Served  on  active  duty  for  a  period  of 
more  than  180  days  and  was  discharged  or 
released  from  active  duty  with  other  than  a 
dishonorable  discharge,  if  any  part  of  such 
active  duty  occurred — 

(i)  In  the  Republic  of  Vietnam  between 
February  28.  1961,  and  May  7,  1975;  or 

(ii)  Between  August  5,  1964,  and  May  7. 
1975,  in  all  other  cases;  or 

(2)  Was  discharged  or  released  from  active 
duty  for  a  service-connected  disability  if  any 
part  of  the  active  duty  was  performed—* 

(i)  In  the  Republic  of  Vietnam  between 
February  28,  1961,  and  May  7,  1975;  or 

(ii)  Between  August  5, 1964,  and  May  7, 
1975,  in  all  other  cases. 

(b)  General.  (1)  The  Contractor  shall  not 
discriminate  against  the  individual  because 
the  individual  is  a  special  disabled  veteran, 
a  veteran  of  the  Vietnam  era,  or  other  eligible 
veteran,  regarding  any  position  for  which  the 
employee  or  applicant  for  employment  is 
qualified.  The  Contractor  shall  take 
affirmative  action  to  employ,  advance  in 
employment,  and  otherwise  treat  qualified 


special  disabled  veterans,  veterans  of  the 
Vietnam  era.  and  other  eligible  veterans 
without  discrimination  based  upon  their 
disability  or  veterans'  status  in  all 
employment  practices  such  as — 

(i)  Recruitment,  advertising,  and  job 
application  procedures; 

(ii)  Hiring,  upgrading,  promotion,  award  of 
tenure,  demotion,  transfer,  layoff, 
termination,  right  of  return  from  layoff  and 
rehiring; 

(iii)  Rate  of  pay  or  any  other  form  of 
compensation  and  changes  in  compensation; 

(iv)  )ob  assignments,  job  classifications, 
organizational  structures,  position 
descriptions,  lines  of  progression,  and 
seniority  lists; 

(v)  Leaves  of  absence,  sick  leave,  or  any 
other  leave; 

(vi)  Fringe  benefits  available  by  virtue  of 
employment,  whether  or  not  administered  by 
the  Contractor; 

(vii)  Selection  and  financial  support  for 
training,  including  apprenticeship,  and  on- 
the-job  training  under  38  U.S.C.  3687. 
professional  meetings,  conferences,  and  other 
related  activities,  and  selection  for  leaves  of 
absence  to  pursue  training; 

(viii)  Activities  sponsored  by  the 
Contractor  including  social  or  recreational 
programs;  and 

(ix)  Any  other  term,  condition,  or  privilege 
of  employment. 

(2)  The  Contractor  shall  comply  with  the 
rules,  regulations,  and  relevant  orders  of  the 
Secretary  of  Labor  issued  under  the  Vietnam 
Era  Veterans'  Readjustment  Assistance  Act  of 
1972  (the  Act),  as  amended  (38  U.S.C.  4211 
and  4212). 

(c)  Listing  openings.  (1)  The  Contractor 
shall  immediately  list  all  employment 
openings  that  exist  at  the  time  of  the 
execution  of  this  contract  and  those  which 
occur  during  the  performance  of  this 
contract,  including  those  not  generated  by 
this  contract,  and  including  those  occurring 
at  an  establishment  of  the  Contractor  other 
than  the  one  where  the  contract  is  being 
performed,  but  excluding  those  of 
independently  operated  corporate  affiliates, 
at  an  appropriate  local  public  employment 
service  office  of  the  State  wherein  the 
opening  occurs.  Listing  employment 
openings  with  the  U.S.  Department  of  Labor's 
America's  )ob  Bank  shall  satisfy  the 
requirement  to  list  jobs  with  the  local 
employment  service  office. 

(2)  The  Contractor  shall  make  the  listing  of 
employment  optenings  with  the  local 
employment  service  office  at  least 
concurrently  with  using  any  other 
recruitment  source  or  effort  and  shall  involve 
the  normal  obligations  of  placing  a  bona  fida 
job  order,  including  accepting  referrals  of 
veterans  and  nonveterans.  This  listing  of 
employment  openings  does  not  require  hiring 
any  particular  job  applicant  or  hiring  from 
any  particular  group  of  job  applicants  and  is 
not  intended  to  relieve  the  Contractor  firom 
any  requirements  of  Executive  orders  or 
regulations  concerning  nondiscrimination  in 
employment. 

(3)  Whenever  the  Contractor  becomes 
contractually  bound  to  the  listing  terms  of 
this  clause,  it  shall  advise  the  State  public 
employment  agency  in  each  State  where  it 
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has  establishments  of  the  name  a'nd  location 
of  each  hiring  location  in  the  State.  As  long 
as  the  Contractor  is  contractually  bound  to 
these  terms  and  has  so  advised  the  State 
agency,  it  need  not  advise  the  State  agency 
of  subsequent  contracts.  The  Contractor  may 
advise  the  State  agency  when  it  is  no  longer 
bound  by  this  contract  clause. 

(d)  Applicability.  This  clause  does  not 
apply  to  the  listing  of  employment  openings 
that  occur  and  are  filled  outside  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the  Virgin 
Islands  of  the  United  States,  and  Wake 
Island. 

(e)  Postings.  (1)  The  Contractor  shall  post 
employment  notices  in  conspicuous  places 
that  are  available  to  employees  and 
applicants  for  employment. 

(2)  The  employment  notices  shall — 
(i)  State  the  rights  of  applicants  and 

employees  as  well  as  the  Contractor's 
obligation  under  the  law  to  take  affirmative 
action  to  employ  and  advance  in 
employment  qualified  employees  and 
applicants  who  are  special  disabled  veterans, 
veterans  of  the  Vietnam  era,  and  other 
eligible  veterans;  and 

(ii)  Be  in  a  form  prescribed  by  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  Programs,  Department  of  Labor 
(Deputy  Assistant  Secretary  of  Labor),  and 
provided  by  or  through  the  Contracting 
Officer. 

(3)  The  Contractor  shall  ensure  that 
applicants  or  employees  who  are  special 
disabled  veterans  are  informed  of  the 
contents  of  the  notice  (e.g.,  the  Contractor- 
may  have  the  notice  read  to  a  visually 
disabled  veteran,  or  may  lower  the  posted 
notice  so  that  it  can  be  read  by  a  person  in 
a  wheelchair). 

(4)  The  Contractor  shall  notify  each  labor 
union  or  representative  of  workers  with 
which  it  has  a  collective  bargaining 
agreement,  or  other  contract  understanding, 
that  the  Contractor  is  bound  by  the  terms  of 
the  Act  and  is  committed  to  take  affirmative 
action  to  employ,  and  advance  in 
employment,  qualified  special  disabled 
veterans,  veterans  of  the  Vietnam  era,  and 
other  eligible  veterans. 

(f)  Noncompliance.  If  the  Contractor  does 
not  comply  with  the  requirements  of  this 
clause,  the  Government  may  take  appropriate 
actions  under  the  rules,  regulations,  and 
relevant  orders  of  the  Secretary  of  Labor 
issued  pursuant  to  the  Act. 

(g)  Subcontracts.  The  Contractor  shall 
insert  the  terms  of  this  clause  in  all 
subcontracts  or  purchase  orders  of  $25,000  or 
more  unless  exempted  by  rules,  regulations, 
or  orders  of  the  Secretary  of  Labor.  The 
Contractor  shall  act  as  specified  by  the 
Deputy  Assistant  Secretary  of  Labor  to 
enforce  the  terms,  including  action  for 
noncompliance. 

(End  of  clause) 

Alternate  I  (Dec  2001).  As  prescribed  in 
22.1310(a)(2),  add  the  following  as  a 
preamble  to  the  clause: 

Notice:  The  following  term(s)  of  this  clause 
are  waived  for  this 
contract:_ _(Li8t  term(s)l. 


9.  Revise  the  section  heading  and  text 
of  52.222-37  to  read  as  follows: 

52.222-37    Employment  Reports  on 
Special  Disabled  Veterans,  Veterans  of  the 
Vietnam  Era,  and  Other  Eligible  Veterans. 

As  prescribed  in  22.1310(b),  insert  the 
following  clause: 

EMPLOYMENT  REPORTS  ON  SPECIAL 
DISABLED  VETERANS,  VETERANS  OF  THE 
VIETNAM  ERA,  AND  OTHER  EUGIBLE 
VETERANS  (DEC  2001) 

(a)  Unless  the  Contractor  is  a  State  or  local 
government  agency,  the  Contractor  shall 
report  at  least  annually,  as  required  by  the 
Secretary  of  Labor,  on — 

(1)  The  number  of  special  disabled 
veterans,  the  number  of  veterans  of  the 
Vietnam  era,  and  other  eligible  veterans  in 
the  workforce  of  the  Contractor  by  job 
category  and  hiring  location;  and 

(2)  The  total  number  of  new  employees 
hired  during  the  period  covered  by  the 
report,  and  of  the  total,  the  number  of  special 
disabled  veterans,  the  number  of  veterans  of 
the  Vietnam  era,  and  the  number  of  other 
eligible  veterans;  and 

(3)  The  maximum  number  and  the 
minimum  number  of  employees  of  the 
Contractor  during  the  period  covered  by  the 
report. 

(b)  The  Contractor  shall  report  the  above 
items  by  completing  the  Form  VETS-100, 
entitled  "Federal  Contractor  Veterans" 
Employment  Report  (VETS-100  Report)". 

(c)  The  Contractor  shall  submit  VETS-100 
Reports  no  later  than  September  30  of  each 
year  beginning  September  30, 1988. 

(d)  The  employment  activity  report 
required  by  paragraph  (a)(2)  of  this  clause 
shall  reflect  total  hires  during  the  most  recent 
12-month  period  as  of  the  ending  date 
selected  for  the  employment  profile  report 
required  by  paragraph  (a)(1)  of  this  clause. 
Contractors  may  select  an  ending  date — 

(1)  As  of  the  end  of  any  pay  period 
between  )uly  1  and  August  31  of  the  year  the 
report  is  due;  or 

(2)  As  of  December  31 ,  if  the  Contractor  has 
prior  written  approval  from  the  Equal 
Employment  Opportunity  Commission  to  do 
so  for  purposes  of  submitting  the  Employer 
Information  Report  EEO-1  (Standard  Form 
100). 

(e)  The  Contractor  shall  base  the  count  of 
veterans  reported  according  to  paragraph  (a) 
of  this  clause  on  voluntary  disclosure.  Each 
Contractor  subject  to  the  reporting 
requirements  at  38  U.S.C.  4212  shall  invite 
all  special  disabled  veterans,  veterans  of  the 
Vietnam  era.  and  other  eligible  veterans  who 
wish  to  benefit  under  the  affirmative  action 
program  at  38  U.S.C.  4212  to  identify 
themselves  to  the  Contractor.  The  invitation 
shall  state  that — 

(1)  The  information  is  voluntarily 
provided; 

(2)  The  information  will  be  kept 
confidential; 

(3)  Disclosure  or  refusal  to  provide  the 
information  will  not  subject  the  applicant  or 
employee  to  any  adverse  treatment;  and 

(4)  The  information  will  be  used  only  in 
accordance  with  the  regulations  promulgated 
under  38  U.S.C.  4212. 


(f)  The  Contractor  shall  insert  the  terms  of 
this  clause  in  all  subcontracts  or  purchase 
orders  of  $25,000  or  more  unless  exempted 
by  rules,  regulations,  or  orders  of  the 
Secretary  of  Labor. 

(End  of  clause) 

10.  Add  section  52.222-38  to  read  as 
follows: 

52.222-38    Compliance  with  Veterans' 
Employment  Reporting  Requirements. 

As  prescribed  in  22.1310(c),  insert  the 
following  provision: 

COMPUANCE  WITH  VETERANS' 
EMPLOYMENT  REPORTING 
REQUIREMENTS  (DEC  2001) 

By  submission  of  its  offer,  the  offeror 
represents  that,  if  it  is  subject  to  the  reporting 
requirements  of  38  U.S.C.  4212(d)  [i.e.,  if  it 
has  any  contract  containing  Federal 
Acquisition  Regulation  clause  52.222-37, 
Employment  Reports  on  Special  Disabled 
Veterans,  Veterans  of  the  Vietnam  Era.  and 
Other  Eligible  Veterans),  it  has  submitted  the 
most  recent  VETS-100  Report  required  by 
that  clause. 

(End  of  provision) 

11.  Amend  section  52.244-6  by 
revising  the  date  of  the  clause,  the 
introductory  text  of  paragraph  {c)(l), 
and  paragraph(c)(l)(iii)  to  read  as 
follows: 

52.244-6    SubcontracU  for  Commercial 
Items. 


SUBCONTRACTS  FOR  COMMERCIAL 
ITEMS  (DEC  2001) 

•  •         •         •         • 

(c)(1)  The  Contractor  shall  insert  the 
following  clauses  in  subcontracts  for 
commercial  items: 

•  •         •         •         * 

(iii)  52.222-35.  Equal  Opportunity  for 
Special  Disabled  Veterans.  Veterans  of  the 
Vietnam  Era.  and  Other  Eligible  Veterans 
(Dec  2001)  (38  US  C.  4212(a)); 


[FR  Doc.  01-26299  Filed  10-19-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1 9,  52,  and  S3       - 

[FAC  2001-01;  FAR  Case  2000-302;  ttem 
V] 

RIN  9000-AI93 

Federal  Acquisition  Regulation; 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999 

AGENCIES:  Department  of  Defense  (DoD). 

General  Services  Administration  (GSA), 

and  the  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils]  have  agreed  on  an  interim 
rule  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  section 
803  of  the  Small  Business 
Reauthorization  Act  of  2000,  part  of  the 
Consolidated  Appropriations  Act,  2001. 
Section  803  amended  section  8(d)  of  the 
Small  Business  Act  by  adding  an 
additional  subcontracting  plan  goal 
requirement  for  service-disabled 
veteran-owned  small  business  concerns. 

DATES:  Effective  Date:  October  22,  2001. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  December  21, 2001  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP).  1800  F  Street, 
NW.,  Room  4035.  Attn:  Ms.  Laurie 
Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000 — 302@gsa.gov 

Please  submit  comments  only  and  cite 
FAC  2001-01,  FAR  case  2000-302.  in 
all  correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington.  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clariHcation  of  content,  contact  Ms. 
Rhonda  Cundiff  at  (202)  501-0044. 
Please  cite  FAR  case  2000-302. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

This  interim  rule  amends  the  FAR  to 
implement  section  803  of  the  Small 


Business  Reauthorization  Act  of  2000, 
part  of  the  Consolidated  Appropriations 
Act,  2001  (Pub.  L.  106-554). 

The  Veterans  Entrepreneurship  and 
Small  Business  Development  Act  of 
1999  (Pub.  L.  106-50)  established  new 
assistance  programs  for  veterans  and 
service-disabled  veterans  who  own  and 
operate  small  businesses.  Specifically, 
the  Act— 

•  Defines  the  terms  "small  business 
concern  owned  and  controlled  by 
veterans"  and  "small  business  concern 
owned  and  controlled  by  service- 
disabled  veterans"; 

•  Establishes  that  veteran-owned  and 
service-disabled  veteran-owned  small 
businesses  be  afforded  meiximum 
practical  opportunity  to  participate  in 
the  performance  of  contracts  and 
subcontracts  awarded  by  any  Federal 
agency; 

•  Establishes  a  requirement  to 
include  a  goal  for  veteran-owned  small 
businesses  in  subcontracting  plans 
underFAR  52.219-9; 

•  Establishes  a  3  percent 
Govemmentwide  goal  (based  on  the 
total  value  of  all  prime  contract  and 
subcontract  awards)  for  participation  by 
service-disabled  veteran-owned  small 
businesses:  and 

•  Adds  data  collection  requirements 
for  prime  and  subcontract  awards  to 
veteran-owned  small  businesses  and 
service  disabled  veteran-owned  small 
business  concerns. 

DoD,  GSA,  and  NASA  published  an 
interim  FAR  rule  in  the  Federal  Register 
at  65  FR  60542.  October  11,  2000.  to 
implement  this  statute.  Twenty-nine 
respondents  submitted  comments  in 
response  to  the  interim  rule.  The 
Councils  considered  all  comments  and 
"made  no  changes  as  a  result.  Two  public 
comments  merit  noting.  The  first 
recommended  that  the  FAR  specifically 
reference  the  statutory  3  percent  goal  for 
service-disabled  veteran-owned  small 
business.  The  Councils  have  not 
adopted  this  recommendation.  The  FAR 
does  not  specify  the  statutory 
Govemmentwide  goals  for  any  small 
business  category  because  they  have  no 
regulatory  purpose  for  agencies. 
Statutory  goals  for  small  businesses  su-e 
established  on  a  Govemmentwide  basis. 
Within  these  Govemmentwide  goals, 
SBA  negotiates  separate  annual  goals  for 
each  small  business  category  with  each 
agency.  The  individual  agency  goals 
attempt  to  reflect  the  agency  mission 
and  its  contracting  requirements,  and 
these  individual  agency  goals  may  be 
higher  or  lower  than  the 
Govemmentwide  goal.  SBA  then  tracks 
cumulative  agency  achievements  against 
the  Govemmentwide  goal.  Accordingly, 
specifying  the  3  percent  service- 


disabled  veteran-owned  small  business 
goals  in  the  FAR  is  inappropriate  in  that 
only  the  goal  negotiated  with  SBA  is 
relevant  to  that  agency.  The  second 
public  comment  recommended  that  the 
FAR  establish  a  requirement  for  a 
separate  subcontracting  plan  goal  for 
service-disabled  veteran-owned  smaU 
business.  The  Councils  conciu-  in  this 
recommendation,  but  could  not  make 
this  change  in  the  first  interim  rule. 
That  rule  was  based  solely  on  the 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999. 
Section  501(c)  of  the  Act  established  a 
subcontracting  plan  goal  requirement 
for  veteran-owned  small  businesses,  but 
not  for  service-disabled  veteran-owned 
small  businesses.  The  interim  rule 
accurately  reflected  this  statutory 
change. 

However,  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000. 
part  of  the  Consolidated  Appropriations 
Act,  2001  (Pub.  L.  106-554)  was 
subsequently  enacted  on  December  21, 
2000.  Section  803  amended  section  8(d) 
of  the  Small  Business  Act  (15  U.S.C 
637(d))  by  adding  an  additional 
subcontracting  plan  goal  requirement 
for  service-disabled  veteran-owned 
small  business  toncems.  This  interim 
rule  adds  the  new  statutory 
subcontracting  plan  goal  requirement 
for  service-disabled  veteran-owned 
small  business  concerns. 

Public  comments  are  specifically 
sought  on  the  service-disabled  veteran- 
owned  small  business  subcontracting 
plan  goal  changes.  Since  public 
comments  received  in  response  to  the     . 
first  interim  rule  have  already  been 
addressed,  only  comments  on  the  issue 
unique  to  the  second  interim  rule  need 
to  be  submitted. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866.  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
is  not  a  major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  adds  a  new  statutory  subcontracting 
plan  goal  requirement  for  service- 
disabled  veteran-owned  small  business 
concerns.  An  Initial  Regulatory 
Flexibility  Analysis  (DU^A)  has  been 
prepared  and  is  summarized  as  follows: 

This  interim  rule  amends  the  Federal 
Acquisition  Regulation  to  implement  section 
803  of  the  Small  Business  Reauthorization 
Act  of  2000.  part  of  the  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  106-554). 
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Section  803  supplements  the  Veterans 
Entrepreneurship  and  Small  Business 
Development  Act  of  1999  (Pub.  L.  106-50)  by 
adding  a  separate  subcontracting  plan  goal 
requirement  for  service-disabled  veteran- 
owned  small  business  concerns.  There  are 
approximately  4  to  5.5  million  small 
businesses  owned  and  controlled  by  veterans 
and  100,000  to  300,000  small  businesses 
owned  and  controlled  by  service-disabled 
veterans.  This  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  relevant 
Federal  regulations.  There  are  no  alternatives 
to  the  interim  rule  that  would  accomplish  the 
stated  objectives. 

The  FAR  Secretariat  has  submitted  a 
copy  of  the  IRFA  to  the  Chief  Coimsel 
for  Advocacy  of  the  Small  Business 
Administration.  Interested  parties  may 
obtain  a  copy  from  the  FAR  Secretariat. 
The  Councils  will  consider  comments 
firom  small  entities  concerning  the 
affected  FAR  Parts  19.  52.  and  53  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
separately  and  should  cite  5  U.S.C  601. 
et  seq.  (FAC  2001-01,  FAR  case  2000— 
302),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies;  however,  this 
interim  rule  only  requires  contractors  to 
report,  as  a  separate  item,  information 
already  collected  and  reported  under 
0MB  Control  Nimibers  9000-0006  and 
9000-0007.  The  impact  on  the 
information  collection  hours  of  these 
0MB  clearances  is  so  small  as  to  be 
within  the  estimating  parameters  of 
these  clearances.  Therefore,  the 
clearances  have  not  been  changed. 

D.  DetermiaatioB  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  Tliit 
action  is  necessary  in  order  to 
implement  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000, 
part  of  the  Consolidated  Appropriations 
Act.  2001  (Pub.  L  106-554).  However, 
pursuant  to  Pub.  L.  98-577  and  FAR 
1.501.  the  Councils  will  consider  public 
comments  received  in  response  to  this 
interim  rule  in  formulating  the  final 
rule. 

List  of  Subjects  in  48  CFR  parts  19,  52. 
and  53 

Government  procurement. 


Dated:  October  12.  2001. 
Al  Maters, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  19,  52,  and  53  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  19,  52,  and  53  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  19-SMALL  BUSINESS 
PROGRAMS 

19.704  and  19.706    [Amended] 

2.  Amend  sections  19.704  and  19.705 
as  follows: 

a.  Add  "service-disabled  veteran- 
owned  small  business,"  after  the  phrase 
"veteran-owned  small  business,"  in  the 
foUovtring  sections: 

19.704(a)(1),  (a)(2),  (a)(3).  (a)(6).  (a)(8), 

and  (a){ll) 
19.705-4(c)  (twice) 
19.705-4(d)(l)  and  (d)(5); 

and 

b.  Remove  "(including  service- 
disabled  veteran-owned  small 
business)"  and  add  ",  service-disabled 
veteran-owned  small  business"  in  the 
following  sections: 

19.705-2(d) 

19.705-7(a) 

19.705-7(d)  (twice) 

19.706(b) 

19.706(c) 

19.708(c)(1).  (c)(2).  and  (c)(3). 

PART  S2-SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Amend  section  52.219-9  as  follows: 

a.  Revise  the  date  of  the  clause: 

b.  Add  "service-disabled  veteran- 
owned  small  business."  after  the  phrase 
"veteran-owned  small  business."  in  the 
following  sections: 

52.219-9(c)  (twice) 
S2.219-9(d)(l).  (d)(8).  (d)(ll). 
(d)(ll)(i).  and  (d)(ll)(ii) 
52.219-9(e)(l)  (twice).  (eM2)  and  (e)(3) 
Alternate  1(c)  (twice) 
Alternate  n(c)  (twice); 

and 

c.  Redesignate  paragraphs  (d)(2)(iv) 
through  (d)(2)(vi)  as  (d)(2)(v)  through 
(d)(2)(vii),  respectively;  and  add  a  new 
paragraph  (d)(2)(iv): 

d.  Redesignate  paragraphs  (d)(3)(iii) 
through  (d)(3)(v)  as  (d)(3)(iv)  through 
(d)(3)(vi).  respectively;  and  add  a  new 
paragraph  (d)(3)(iii); 

e.  In  die  second  sentence  of  paragraph 
(d)(5).  add  "service-disabled  veteran- 
owned  small."  after  the  phrase  "veteran- 
owned  small."; 


f.  Redesignate  paragraphs  (d)(6)(iii) 
through  (d)(6)(v)  as  (d)(6)(iv)  through 
(d)(6)(vi).  respectively;  and  add  a  new 
paragraph  (d)(6)(iii); 

g.  In  the  second  sentence  of  paragraph 
(d)(10)(iii).  add  "HUBZone  small 
business  concerns,"  after  the  phrase 
"service-disabled  veteran-owned  small 
business  concerns,"; 

h.  Redesignate  paragraphs 
(d)(ll)(iii)(C)  through  (d)(ll)(iii)(F)  as 
(d)(ll)(iii)(D)  through  (d)(ll)(iii)(G), 
respectively;  and  add  a  new  paragraph 
(d)(ll)(iii)(C);and 

i.  In  Alternates  I  and  IT  of  the  clause, 
remove  "{Oct  2000)"  and  add  "(Oct 
2001)"  in  their  places. 

The  revised  and  added  text  reads  as 
follows: 

52.219-9    SmaN  Businees  Subcontracting 
Ptan. 


SMALL  BUSINESS  SUBCONTRACTING 
PLAN  (OCT  2001) 

•  •         •         •         • 

(d)*  •  * 
.  (2)  *   •  * 

(iv)  Total  dollars  planned  to  be 
subcontracted  to  service-disabled  veteran- 
owned  small  business: 

•  •         •         •         • 

(3)*    *    • 

(iii)  Service-disabled  veteran-owned  small 
business  concerns; 


(6)'   *   * 

(iii)  Service-disabled  veteran-owned  small 
business  concerns: 

•  •         •         •         • 

(ID*  •  * 

(iii)*  *  • 

(C)  Whether  service-disabled  veteran- 
owned  small  business  concerns  were 
solicited  and.  if  not,  why  not: 

*  •         •         •         • 

4.  In  section  52.219-10,  revise  the 
date  of  the  clause;  and  in  paragraph  (a) 
and  the  first  sentence  of  paragraph  (b) 
of  the  clause,  remove  "(including 
service-disabled  veteran-owned  small 
biisiness)"  and  add  ".  service-disabled 
veteran-owned  small  business"  in  their 
places.  The  revised  text  reads  as 
ioVLovtr. 

52JM9-10    Incentive  Subeontracttnfl 


INCENTIVE  SUBCONTRACTING 
PROGRAM  (OCT  2001) 


PART  53— FORMS 


53^19    (An 

5.  Amend  section  53.219  in 
paragraphs  (a)  and  (b)  by  removing 
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"[Rev.  10/00}"  and  adding  "(Rev.  10/  6.  Revise  sections  53.301-294  and 

01)"  in  their  places.  53.301-295  to  read  as  follows: 

MLLM6  CODE  6a»-EP-P 
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53.301-294    Subcontracting  Report  for  IndMdiMlConlnets. 


SUBCONTRACTING  REPORT  FOR  INDIVIDUAL  CONTRACTS 
fSm»  kMntcdons  on  fwvwffi 


0MB  No.:  MMMMKMC 
ExpvM:     04^/2004 


Public  reportina  burden  for  this  collection  of  Information  is  actimated  to  avaraga  9  hour*  par  rasponaa,  nc<ud«0  *»  *^22  ^SI?!S5 
instructions,  saarctiing  existino  data  sources,  oatharing  and  maintaining  the  data  needed,  and  comptebng  and  revtevnng  the  cowcbon 
of  information.  Send  commento  regarding  this  burden  estimate  or  anv  other  aspect  of  this  colecoon  of  wjormatoon.  mckiding 
suggestions  for  reducing  this  burden,  to  the  FAR  Secretariat  «MVP)>  Acquisrtion  Poficy  Division,  GSA.  Wtahmgton.  DC  20406. 


1.  COWPOWATIOW.  COMMNV  OK  SUaOMStON  COVBe> 

a.  COMPANY  NAME 

b.  STflOT  AOORESS 

4.  MfONnM  VOTOO  MOM  MCVIMM  or  CONTIMCT  1HNU: 

D   MAN  SI       D   sEprao 

VEAM 

c.  OTY 

4.  STATE 

•.zrcoK 

s.  TYfC  Of  icPOfrr 

2.  CONIRACTOR  KKNTVICATKM  NUMBBI 

D    WOULAR     D    mAL          D    NEVU> 

J.rSKmwmariBtMfamcltmmmt^fmtt^tmm 


m^ari 


OONTIMCTOfl 


D, 

LJ  suBOONinAcion 


oonthact 


a.  AODCrS  OM  COWTNACrOirS  NAME 


a.  OOUARS  AND  KNCENTAOeS  m  THE  FOlUMVaM  BLOCKS: 
DpOWCtUOEaCWECTOOaTS  Poo  WOT  ■^■TT'iT'^KT  COSTS 


t.AQO«CYo>ooinmcroaAWAipaiocowTWACT 


.cmr 


t.  STATE  a.  IW  CODE 


SUMOtfTRACT  AWARDS 


CURRBHTGOAL 

ACTUAL  CUMULATIVE 

TVI*fe 

WMOUOOILAM 

KMSNT 

WHOUOOUAKS 

rmsTT 

TlXr'SiBaiL  BUSINESS  C0NCBW5  (Inckide  SOB.  \M)SB. 
HBCU/M.  HUBZone  SB.  and  VOSB  Ondudktg 

oflOd 

10b.    LARGE  BUSINESS  C0(4CB«iS  rAMlr>(maurir  antf 
Peteent  of  10e.l 

im 

10c.    TOTAL /Sum  o^rOavitff  Oft./ 

lOO.Oft 

100.011 

1 1 .      SMALL  DISADVANTAGED  BUSMESS  (SDB)  CONCBWS 
flndude  HBCU/m  (OaKarAmoum  mt^  fmcant  Off  10e.l 

12.      WOMEN-OWNED  SMALL  BUSMESS  (WOSB)  CONCERNS 
OMIar  Amount  mid  Pmcmtt  of  IOc.1 

13.      HISTOnCALLY  BLACK  COLLEGES  AND  UMVERSmES 
IHBCU)  AND MINORmriNSTITUnONS  (Ml)  fff anpicaMe/ 
OMIm  Amount  and  BBitont  of  lOe.l 

1 4.      HUBZone  SMAU  BUSINESS  (HUBZone  SB)  CONCBWS 
(DoKar  Amount  andPmcmtt  of  10c J 

IS.      VETBUN-OWNED  SMAU  BUSINESS  CONCERNS 

Ondudhg  Service-Disodled  VetemhO¥med  SB  Concomst 
(DoKar  Amount  and  Beroont  of  lOc.l 

16.      SERVICE-DISABLB)  VETERAN-OWNED  SMALL 
oflOc.l 

17.  REMARKS 


ISa.  NAME  OF  MDMDUAL  A0MM61ERaK3  SUBCONTRACnNO  PtAN 


AUTMORm>FOR  LOCAL  REPROOUCTION 


TELEPHONE  NUMBER 


AREACOOE         NUMBER 


STANDARD  FORM  294«cv.<WM0ii 
- '^'iJroSA-fAR  ftaCW  SlItBUt 
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MSTMICnONS 

1.  Tnto  rapoft  is  ncM  ra^uira 

2.  ThM  rt|>oft  M  not  r*quir«d  for  commorcMl  itanw  for  wHeh  ■ 
commwcwl  plan  ha*  boan  approvad,  nor  from  larga  buaina«M«  in  tha 
Dapar«nant  of  Dafanaa  (DOOl  Taat  Preoram  far  Nagolialion  of 
Cewiptaliawaiiw  SubeawlraBlIni  Hans.  TtM  Sumtnary  Subcontract 
Raport  (SF  29S)  m  raquirad  for  contractors  operating  undor  ona  of 
tttasa  two  conditiofls  and  sliould  ba  submittad  to  ttM  Govammant  in 
accordarKO  with  ttta  inatnictions  on  that  form. 

3.  This  form  coHacU  subcontract  award  data  from  prima 
contractors/subcontractors  tttat:  (a)  twtd  ona  or  ntora  contracts  ovar 
tSOO.OOO  (ovar  11,000,000  for  eortatfuction  of  a  public  facility);  and 
(bl  ara  raquirad  to  raport  subcontracts  awardad  to  Sntal  Bustnasa  (SB), 
Smal  Oiaadvantagad  Buainssa  (SOB),  WomarvOwnad  SmaM  Businaas 
(WOSB),  HUBZona  Smal  Buainaaa  (HUBZona  SB),  Vataran-Ownad 
SmaH  Businaas  (VOSB)  and  Sarvica-Oiaablad  Vataran-Ownad  SmaH 
Businaas  concama  u««dar  a  sybcontractiiHl  plan.  For  tha  Oapartmant 
of  Dafanaa  (OOO),  tha  Natiortal  Aarortautics  and  Spaca  Administration 
(NASA),  and  tha  Coaat  Guasd,  thia  fom>  also  colacts  subcontract 
award  data  for  HistoficsMy  Black  CoMaBaa  and  Univarsitiaa  (HBCUs) 
and  Minority  Institutions  (Mis). 

4.  This  raport  is  raquirad  for  aaoh  contract  containina  a 
subcontractinB  plan  and  must  ba  submittad  to  tha  administrativa 
contractina  officar  (ACQ)  or  contracting  officar  if  no  ACO  ia  assignad, 
aami-afWMialy  during  contract  parfoimanoa  for  t>M  pariods  andad 
March  31st  and  Saptambar  30th.  A  aaparata  raport  is  roquhad  for 
aach  contract  at  oontraet  eomplstlen.  Reports  are  due  30  days  aftar 
tfta  cloM  of  aach  reporting  period  uirfess  otitarwise  directed  by  the 
contracting  officar.  Wspsrts  ai«  raquirad  wl«an  due,  ragsr disss  of 
whatftar  tftara  haa  baan  any  auboantractint  acth«ity  ainoa  itta  inception 
of  dw  contract  or  ainea  tfta  pravlous  raport. 


5.  Only  subcontracts  irwolving  parfoimanca  in  tlia  U.S.  or  its  outlying 
areas  should  be  included  in  tfiis  report. 

6.  Purohaaea  from  a  oerparadon.  company,  or  subdivision  that  is  en 
atfOaia  of  the  pffane/eubcontrector  are  not  included  in  this  report. 

7.  Subcontrect    award    data    reported    on    this    fomi    by    prime 
contractors/subcontractors  shaH  be  limited  to  awards  nnade  to  their 
immediate  subconuactors.   CradH  cannot  ba  taken  for  awards  made  to 
lower  tier  auboamractors. 

•KOnC  BISTRUCTKNItS  | 

BLOCK  2:  For  tlie  Contractor  Idarttificetion  Number,  emer  the 
nine-digit  Data  Univaraal  Numbering  System  (DUNS)  number  that 
idantifiaa  tfta  speafic  contractor  establishment.  If  there  is  no  DUNS 
number  availWa  tttat  idantiBas  tlw  exact  name  and  address  smered  in 
Bkick  1,  contact  Dun  and  Bradstraat  Information  Services  at 
1-800-333-OS05  to  gat  orta  free  of  charge  ovar  t»«a  telephone.  Ba 
prepared  to  provide  ttte  fodowing  information:  (1)  Company  name;  (2) 
Company  address;  (3)  Company  telephone  number;  (4)  Line  of 
business;  (5)  Chief  executiva  officar^ay  manager;  (6)  Data  the 
compeny  wes  stsrtsd;  (7)  Number  of  people  employed  by  the 
company;  and:  (8)  Company  affiliation. 

BLOCK  4:  Check  only  one.  Note  that  all  subcontract  award  data 
reported  on  thia  form  rapreaanu  activity  since  ttM  inception  of  the 
contract  ttwough  tha  data  indicated  in  this  Mock. 


B:  Check  whether  this  rsport  is  a  'Regular,'  'Rnal,'  and/or 
'Revised*  report.  A  "Final'  raport  ahouM  be  eheoked  only  M  «he 
caMreetor  haa  coiwplatsd  dM  oentract  or  eubeontreel  reported  in  Block 
7.    A  'Reviaad'  rsport  is  a  change  to  a  report  previoualy  aubmitted  for 


or    agency   administsring   ths 


BLOCK   •:    Identify   ttte   department 
maiofity  of  subcontracting  plans. 


BLOCK  7:  Indicats  wfiatfter  ttte  reporting  contrector  is  submitting  tNs 
report  aa  a  prima  contractor  or  subcontractor  and  tfte  prime  contrect  or 
aubcontract  number. 

BLOCK  B:  Enter  the  neme  and  address  of  the  Federel  deportment  or 
agency  awarding  tite  conuact  or  tha  prime  contractor  awerding  tha 
aubcontract. 


BLOCK  B:    Chaok  tfte  appropiiata  Mock  to  indicate  wtwthar  indirect 
coats  ara  inckidad  in  tiM  dolar  amounts  in  Mooka  10a  through  14. 
To  anaura  companMty  between  ttte  goal  and  actual  cokimne,  tha 
contractor  may  inokida  indirect  costs  in  ttM  actual  cokimn  only  if  tha 
subcontracting  plan  irtckidad  iitdiract  eosta  in  tiM  goal. 

BLOCK*  10a  Araugh  IB:  Under  'Currant  Goal,*  enter  the  dollar  and 
percent  goale  in  each  category  (SB,  SDB.  WOSB,  VOSB, 
servicaHliaablad  VOSBa,  and  HUBZona  SB)  from  tha  subcontrscting 
plan  approved  for  thia  contract.  (H  tha  original  goala  agreed  upon  at 
contract  award  iMve  been  reread  aa  a  raauK  of  conuact 
modificaliona.  enter  ttM  original  goala  in  Bktok  16.  TIm  amounts 
entered  in  Btoeks  10a  through  IS  shouM  reflect  the  reviaad  goals.) 
Under  'Actual  Cumulativa,*  enter  actual  aubcontract  achievements 
(dollar  and  percent)  from  ttM  inception  of  ttM  contract  tlwough  ttM 
date  of  ttM  raport  atwwn  in  Btock  4.  In  caaee  wtMre  indirect  costs 
ara  indudad,  ttM  anwunts  should  include  both  direct  awards  snd  an 
appropriate  prorated  portion  of  indirect  awards. 

BLOCK    10a:  Raport   all  subcontracts  awardad  to  SBa  inckiding 
subcontracts  to  SDBs,  WOSBa,  VOSBa,  aarvica-disaMad  VOSBs,  and 
HUBZona  SBa.  Far  POO.  NA8A.  and  Coaat  Ouard  oontfaets.  Inckida 
euboontreedng  awards  to  HBCUa  and  Mis. 

BLOCK  10b:  Report  aH  subcontracts  awarded  to  large  bueiiMSses 
(LBs). 

BLOCK  lOe:  Rsport  on  this  Kim  ttM  total  of  all  aubcontracto  awardad 
under  ttiis  contract  (ttM  sum  of  KrMs  10a  and  10b). 

BLOCKS  11  through  16:  Each  of  tlMsa  items  is  a  subcategory  of 
Block  10a.  Note  tiMt  In  eome  easss  dM  aama  delate  may  ba 
reported  in  mora  ttun  one  Mock  (a.  g..  SOBa  owned  by  women  or 
weterana). 

BLOCK  11:     Raport  al  subcontracta  awardad  to  SDBs  Inchidbtg 
women-owned,     veteren-ewned.     asudw  dtasblsd     VOSBs.     snd 
HUBZons  SB  SOBa).    For  000,  NASA,  and  Coast  Guard  contracte, 
include  subcontract  awards  to  HBCUs  and  Mis. 

BLOCK  12:     Report  sN  subcontracts  awarded  to  Women-Owned 
fimw    Onchidbig    SOBe.    VOSB'e.    eervloe  dhablad    VOSBe.    and 
HUBZono  SBe  owned  by  women). 

BLOCK  13  IFor  contracts  wMi  DoO,  KIASA.  and  Coaat  Guard): 
Report  al  aubcorrtracts   virith  HBCUaAMe.      Complete  ttM  cokimn 
under  'CurrerM  Goal'  only  wtMn  ttM  subcontracting  plan  aatablishas 
a  goal. 

BLOCK  14:  Report  al  subcontracts  awardad  to  HUBZoim  SBa 
(inckiding  womarvowiMd,  veterait-ownad,  service-dieablad  VOSBa, 
and  SDB  HUBZona  SBe). 

BLOCK  IB:  Report  aH  subcontracts  awardad  to  VOSBa  iiwkiding 
sarvicoHliaablad  VOSBa  (inciuda  VOSBa  that  ara  alao  SDBa.  WOSBa 
and  HUBZona  SBa.). 

BLOCK  16:     Report  al  suboontracu  awardad  to  sarvic»^sablad 
vaterar>-ownad    SB   concema   that   are    alao   SOBa,    WOSBa,   and 
HUBZona  SBa. 

BLOCK  17:  Enter  a  sliort  narrative  explaiMtion  if  (a)  SB,  SDB, 
WOSB,  VOSBa,  Service-Disabled  VOSBe,  or  HUBZone  SB 
eccomplialimer«ts  fal  betow  tlMt  which  wouM  be  expected  using  a 
straight-line  projection  of  goale  tttrough  ttM  period  of  contract 
pefformance;  or  (b)  if  tt«s  is  a  final  rsport,  any  oim  of  ttM  ttiree  goals 
was  not  nMt. 

OEFMfTKMItS 

1 .  Direct  Subcontract  Awards  mm  tttoee  ttMt  are  kientified  with  ttM 
performance  of  one  or  more  specific  Government  contract(s). 

2.  Indirect  costs  are  tt>aaa  which.  iMoauaa  of  irtcurrence  for 
common  or  joint  puipoeea,  ara  not  identified  wfith  specific 
Government  contracts;  ttMsa  awania  ara  related  to  Govammant 
conuact  perfontMiMa  but  remain  for  alocation  aftar  direct  awards 
have  been  determined  and  idantifiad  to  specific  GovamnMnt 
contracts. 
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DtSTMBUTMN  OF  TMS  REPORT 

Far  dM  Awardbig  Aganey  or  CatNraetor: 

Tha   original    copy   of   thia   raport   ahouM   ba   provided   «•   *• 
conuacting  officar  at  tha  agarwy  or  contractor  tdentified  In  Btoek  I. 
For  contraeta  vrith  DOO.  a  copy  ahouW  iiao  ba  provtdad  to  tha 
Dafanaa  Cortract  ManagMMnt  Agency  (DCMA)jt  ttM  oogratant 
Defense  Conti^act  Management  Area  Oparationa  (OCMAOI  offioa. 


ttM   eognixant 
of    a 


A   ecoy   of   this    raport   muat   ba    provided    to 
Commarical    Mwkat    Rapfaaao»a*va    (CMR)    at 
convfanea  review.    H  m  NOT  naeeaaary  to  mal  tha  SF  294  to  SBA 
unleee  spedfioaly  isquaatad  by  ttM  CMR. 
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53.301-295    Summary  Subcontract  ncport 


SUMMARY  SUBCONTRACT  REPORT 
fS00  instniethns  on  nvtsmi 


OU»  No.:  SOMMMWT 
Expires:    09/30/2003 


Pub6cr^po»*>B  »""*«»  hw  thte  eolMtion  of  MomiMion  ia  MlimMwl  to  avwago  15.9  hour*  pM  rwponM,  mchidtoigilM  timo  for  rM4««»iM  iwrtnicMom. 
— "'*^  *»»<■"!»  •*f2.»~!J~-  B«»»««»Q  —i  m«ot«»ng  th.  dMo  no«M.  and  oonvMno  and  r«vi«wW*0  «L  oolMtion  of  infonMien.     SMd 

FSsr?::^tSSM>sgiy^a^^  '"^""""^  ""^^  "^'^'^  ^"^  "^"^  thi.  bun^n.  „  ti> 


t.  CORPORATION.  COMPANV  OR  SUBOIVBION  COVBCO 

3.0ATESUBMrr 

TED 

a.  COMPANY  lU^ME 

k.  SIFEET  AOOfCSS 

4.  MPOflTINO  raVOD: 

n  ocTi- 

^    MAR  31 

□    OCTI  - 
*— '    SEPT  30 

YEAR 

e.  cnv 

d.  STATE 

•.ZIP  CODE 

• 

6.  TYPE  OF  REPORT 

2.  CONIRACTOR  OCNTBCATION  NUMBER 

Q    REOUIAR 

LJ   fmal        Q  REVISa) 

ARMY 


NAVY 


Aft  FORCE 


7.  REPORT  SUBMrrTED  AS  /Ctae*  ww; 


PRME  CONTRACTOR 


SUBCONTRACTOR 


BOTH 


S.  AOMBRSTERWO  ACTIVITY  tPImm  ettmek  tppteaUt  ke*l 


DEFENSE  CONTRACT  MANAGEMENT  AGENCY 


NASA 


OSA 


DOE 


OTHER  FE06UL  AGENCY  fSfiadfr' 


8.  TYPE  OF  PLAN 


MDIVDUAL 


COMMERCIAL  mOOUCTS 


IF  KAN  IS  A  COIWitWCIAL  K>W.  SPECtFV  TMC 
KNCBITAaf  OF  TNC  OOUARS  ON  THIS  N^ORT 
ATTNSmMU  TO  IMS  AOBICY. 


»■  CONTRACTORS  MAJOR  mOOUCTS  OR  SBIVICE  LMES 


CUMULATIVE  FISCAL  YEAR  SUBCONTRACT  AWARDS 
Vitpart  eumulathm  llgun*  for  nportkig  imlod  ki  Bhek  4) 


TYPE 


1  Da.     SMAll  BUSINESS  CXDNCOWS  (Include  SOB.  WOSB.  HBCU/MI.  HUBZone  SB,  and  VOSB 
finduOng  Service-DisMed  VOSBII  (DoMar  Annunt  and  Percent  of  lOc.l 

1 0to.    LARGE  BUSINESS  CONCERNS  (Dollar  Amount  and  Percent  of  fOcJ 


1 0c.    TOTAL  (Sum  of  10a  and  lOb.l 


1 1        SMALL  DISADVANTAGED  BUSINESS  (SDB)  CONCERNS  (Include  HBCU/MO 
(Dollar  Amount  and  Percent  of  10c.) 


1 2.      WOMEN-OWNED  SMALL  BUSINESS  (WOSB)  CONCERNS 
(DoKar  Amount  artd  Percent  of  lOc.l 


^  ^        !iIiJ2?I^ii-J  ^^^  COLLEGES  AND  UNIVERSITIES  (HBCU)  AND  MINORITY 
INSTITUTIONS  (Ml)  (If  appKcablel  (Dollar  Amount  and  Percent  of  lOc.j 

^i*^      HUBZONE  SMALL  BUSINESS  (HUBZone  SB)  CONCERNS 
[Dollar  Amount  and  Percent  oflOc.l 


^  ^       l^^^^ifia^.^i'*^  BUSINESS  (VOSB)  CONCERNS  dnchMtng  Service-Disabled 
VOSB  Concerns!  (Dollar  Amount  and  Percent  oflOcI 


1 6.       SB^VICE-DtSABLED  VETBUKN-OWNEO  SMALL  BUSINESS  CONCERNS 
/Z>o«ar  Amount  and  Percent  oflOc.l 


17.  REMARKS 


WHOLE  DOLLARS 


IToi 


PERCENT 


of  a»> 


100.0% 


a.  NAME 


IB.  CONTRACTORS  OFFICIAL  WHO  AOMMSTERS  SUKONTRACTMG  PROGRAM 


b.  TTOE 


a.  NAME 


It.  CHCF  EXECUTIVE  OFFKBI 


c.  TELEPHONE  NUMBER 


AREA  CODE 


kttMJBCB 

nvMDcn 


h.  Tm£ 


AUTHOROEO  FOR  LOCAL  REPRODUCTION 


e.  SIGNATURE 


d.  DATE 
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GENERAL  MSTRUCnONB 

1.    TMa  lapoft  h  not  ra^uind  frem  aoMl  buaina 


2.  TMa      feim      nalacta      auboanmet      awaid         

con<racte»a/aMbeemiaulun  tliat:  la)  liaM  ana  or  moaa  cwdiouU  mm  SSOCOOO 
(owar  *1.000.000  tar  oanaUuelien  of  a  ptMc  faeWyt:  nd  M  am  laauhad  to 
rapoft  aubMMgiaaa  awaidad  *o  SmmB  Bu^iaia  ISai.  Smal  Plaadw^i^id 
Builnan  (SOBI.  Waman  Owwiad  Smal  BuiImm  IWOSBI.  Vaaaran  Gonad  Smal 
Bualnaaa  IVOS8I.  SanrfoaKMaaMad  Valaran-Ownad  Smal  Itiirtmi.  and  HUBZana 
Smal  Buateaai  BlUBZana  88)  oonoama  undar  a  aMkoaalraellM  plan.    Far  tha 

Dapartroanl  of  Dafanaa  RMOI.  tha  Nalianal  r  

(NASA),  and  ttia  Coaat  Quart.  IMa  fami  *i 

Hiatoriealy  Black  Cnlagii   and  Unl««f*Maa   IHBCUal   and   Mbiofltv 

«Mlt|. 

3.  Thia  lapott  muat  ba  lUbmHtid  aami-afB«iaBy  Ifor  tha  itai  mandw  andad  Marah 
Slat  and  tha  twatva  manlha  andad  tipMmbai  30llit  far  oenMeta  wWi  em 


■y  vw  prans  oontreotor/MAoi 


D^Mrtmant  of  Dafanaa   B>OD>  and   annual>    Her  tha  t«wat«a  manlha  andad 
Saptombar  30lh|  far  OM  Mi  acta  adifc  oMIan  aaaneiaa.  oseapc  far  oontoaeta  oo^omd 
by  an  appioyad  Commardal  PIm  laaa  apaeial  inatiuetkina  In  right-hand  eahannl. 
Rapoita  am  dua  30  daya  aflar  tha  etoaa  o<  each  raporting  paitod. 

4.     This  report  may  bo  aubwdwd  on  a  eoiporata.  company,  or  iitdMrion  la.a 

ptaM  or  diviaien  oparating  an  a  aapatata  pn~-         

diractad  by  tha  agancy  awaidbig  tha  ooMract 


I  ai  faMian  ta  athar  woA 
r/aaAoonUaelar.l  Da  not  Inehida  awarda 
I  In  Mppait  of  eammaicW  buainaai  unlaaa  •CmmnikiT  la  chaehad  bi  Btook 
B  (aaa  SpacW  bi^nietlona  for  CommaroW  Plana  In  ligM  hand  ookimnt.  Raport 
only  thoaa  dodara  aubeonttaetod  thla  fiacal  yaar  tor  tha  parted  indioalod  bi  Bhx* 

BLOCK  10a:  Rapert  al  auboorMracta  awartad  to  SBa  Iwcbidli^  ■ubeontiatU  la 
SOBa,  WOSSa.  VOSSa.  Sarviea«iaaUad  VOSSa.  and  HUBZana  SBa  Far  000. 
and  Coa«  Quart  oorNraeta.  bwhida  auboonttaeUng  awarda  to  HBCUa  and 


BLOCK  lOh:  Raport  Ml  auboomraeta 

BLOCK  lOe:  Raport  an  thla  Ina  tha  grand  total  of  rt 
Inaa  10a  and  low. 


11  «Maa^  IB:    Each  of  thaaa  Hanw  ta  a  aubcatagory  of  Btoek  10a. 
Nota  tiial  ki  aoma  eaaaa  tha  aama  dolan  may  ba  reportad  in  more  than  on*  Mode 
lo.g.,  SOBa  ownad  by  womani:  Htawiaa  •ubcontract*  to  HBCUt  or  Mto  thotid  ba 
"        ~        11  and  13. 


earMart  baaia,  unlaaa  etharwiaa        BLOCK     11:        Rapart     al     aubcontracU     ami 


6.     M  a  prbna  j 
Fadaral  agancy,  a  i 


ia  parfomdng  work  far  mom  than  ana 


?SL"85!^'»  "•*'?S5-  >"*"'*  *  ••«  ona  of  that  agancya  oonlracta  ia  evar 
»600.000  |e«w  •1,000.000  far  oonatnastlon  of  a  pubde  fadilyl  and  eontabw  a 


BLOCK  12: 
VOSSa, 


to     SOBa     InchjdiM 
VOSBa.  and  HUBZana  SB  SOBal. 


Raport  al  auboantracta  awardod  to  WOSB  fbnw  iincludii«  SOBa. 
~    '  -   1  VOSBa.  and  HUBZona  S8a  ownad  by  i 


S.    Far  OOO.  a  < 

by  laWian  dapofttnanaa/aganala . 

conlmelam.     Howowar.  DOO  contractera  biwahiod  bi  oonatnwtiuii  and  ralatad 
maintananua  and  lapalr  muat  aubwdt  a  aaparata  raport  for  ooch  000  Baa^ariaiiL 

7.     Only  auboontracta  invoMng  parfermanoa  bi  tlw  U.S.  or  Ha  euByb^  aoaa 
OTiouM  bs  inciiMSd  in  this  rapoft. 


BLOCK  Ik  ffbr  oonbaota  wMi  OOO.  NASA,  and  Cooal  Ouardt:    Enlar  tha  dolw 
valua  of  al  aubeanlfacte  wWi  HBCUo/Mh. 


BL0CK1B:     Raport  al  auboontiacta  awi 
SOB.  and  HUBZana  SB  VOSBa). 


IbitMampait. 


I  that  la  an 


•.    Subcontract  awart  date  mpeitad  on  thia  fana  by  i  _ 

I  to  awarda  mada  to  thab  bnmadiato  auboonlractore.   Omdh 
■da  amda  la  la«nr  Bar  aa 


to  VOSBa  indudb^  i 


BLOCK   IB:        Rapart   al   aubuonharta  awartad  to  aarvloa   ■ii>ii<   VOSB* 
•nehrtbig  Sarviea-Dliablid  Vataran  Ownad  Smal  Buibiiii   Canoama  that  are 
SOBa.  WOSBa.  and  HUBZana  SBa).    Thaaa  auboantracta  ahatdd  daa  ba  i 
bifltocklS. 


10.  Saa  apodal  b»atn»tlona  bi  ilghMtand  oohowi  for  Commardal  Plana. 

BPEOFK  MtTNUCnONB 

BLOCK  X:  For  tha  Centiactor  Mamllkaliuii  Numbar.  antar  tha  wbia  dMI  DaU 
Unhiaraal  Nun*aibig  Syalam  IDUNS)  numbar  that  IdiiiUflu  tha  apaeMc  eonbactor 
oatablahmant  If  tham  ia  no  DtJNS  numbar  luJibli  that  Idiidillai  tha  aaact 
nama  and  addraaa  antarad  bi  BhM*  1.  oontact  Dun  and  Bradatiaat  bdaimaUun 
Sarvnaa  at  1-B0O-333O60S  to  gat  ana  fraa  of  chaiga  o«ar  tha  Hliiitniii.  Ba 
praparod  to  provida  tha  faBawbig  bifanwatien:  (I)  Company  nama:  121  damani 
addreaa:  13)  Company  lilipliuiii  numbar,  |4)  Una  of  budnaaa;  IB)  CMaf  aa 
offioarykay  managir.  (B)  Oato  ttia  company  waa  atartad:  (71  Numbar  of  i 
amptoyad  by  tha  company:  and  IB|  Company  aff  alien. 

BLOCK  4:  Chack  ordy  ona.  Note  that  March  31  repreaanto  tha  abi  manlha  fnmi 
October  let  and  that  Siptaa^ai  30lh  repreaorta  the  twalwa  manlha  from  October 
let  EfNor  the  yoar  of  tha  mportmg  period. 

BLOCK  B:  Owck  whether  IMe  report  ia  a  -Roguler.-  'FbteL'  endtar  -Ra«leed- 

IVOOrt.      A  ^Mil*  f^BSft  sImiM  te  ^^^B^^  ^^m  If  ^^  ^^^^^b^m  ^^  -,^^^^^^^^ 

H  la  npaning.  A  "Rewieed*  report  ia  a  change  to  a  report  p«a««oualy  aubndnad  for 


the   meferky  of 


SPECIAL  MBTRUCTWNB  FOR  COMMERCUL  PLANS 


TMa  rapart  ia  dua  on  October  30lh  aech  year  for  the  prevtoua  liecal  yaar 
" "  '      30lh. 


2.    The  annual  report  aubmlttad 
rnmpanii  iiiidi  annuel  auboontoeelbig 
aiAcentiattbig  acMty  under 


lOe  tfweugh  16b  the  tatri  of  al  aubeaidiaH  awerte  undar  the 
Show  bi  Meek  B  Bw  poroeMega  af  Bda  told  thai  la 
.  I  wkiah  Bda  repert  la  babig  latiidHii.    Tide  repart 

MMt  M  •uMMIlBrt  to  ••cfi  tQ/tmcy  ffom  wMch  ooffvlraots  flof  < 
oo¥f<  by  an  ^pm\m4  CommarcM  Ban  wmm  mcmi^md. 


AWMVC  W  tnMV  WMl  w 


1. 

of  < 


wdMch,  baoauaa  of  ffvunwiea  far 
Oew 


BLOCK  B:  Meedfy  tfw   daptwwiit  or  «aney 
alAcontraeting  plana. 

BLOCK  7:  TMa  report  i 

the. agency  to  which  It  ia __     _  _ 

lenge  budnaaaoa  ««al  ha«a  oenlreeta  wWi  Ihalame  agancy.  bidieaia  bi~thic  Mock 
whether  the  cortiactui  ia  a  pHma  contrector.  aubcontroelor.  or  bo«i  lehook  ordy 
one). 

BLOCK  8:  Gheok  oefy  cm.   Check  'Commordd  Plan*  only  M  thia  rapart  la  undar 
flan.     For  a  rnmmaidal  Han.  tlw  contractai  muat 

-       ^^  ^    .    •f  doBare  bi  Btoeka  10a  through  16b  atlifculabla  to  tha 

agency  to  wddeh  tide  repert  ia  being  eubodllad. 

BLOCKS:  Mentffy  the  melor  product  or  eorvtoo  Inee  of  the  reportb«  oigedialion. 

BLOCKS  Me  Bwaugb  IB:  Thaee  entiiaa  muat  biduda  el  aubeonttaet 
lom  oofNracta  or  aubiuidianta,  regartlaee  of 

agency   to    which   thie   apart    ia    iMbmlttid.       N    lapartb^    ea    a 
'\.'!5"2J*  "*«•?'■«'■  •w"dad  under  pibw  oonlraeta.    AmaioKa 

muat  biduda  both  dboet  awarts  and  on  niPppHiH  p ii<  portian  of  bidboet 

award*.   (Tha  bidbaet  portion  le  boeod  on  tha  poroontaga  of  werk  bab^  parfamwd 


AL  ADOWEBBEB  FOR  OMOMAL  REPOUT 


Far 


000  Comractora.  aend  reperta  to  tha  oagrdtant  oontrad  adadniatfelie 
alaladbithe  eontrecL 


For  Chdhn  Agancy  Cantiaclora.  aend  reparto  to  aweidiiig  egency: 

1.  NASA:    Forwert  reporto  to  NASA.  Offica  of  Procurement  IMSI. 

WaaMr^ton.  DC  20646 

2.  OTHER  FH>ERAL  DEPARTMENTS  Ofl  AOENOES:    Forwert 

mporttotha  OSOBU  Dbactor  unloaa  otharwiee  prexMad  far  bi 
inMnidmw  by  die  Departmart  ar  Agency. 

FOR  AU  COHTIUCTOfIS: 

SMAU  BUSBCSS  AOMMBTRATWN  (S8A):    Sand  'bife  oopy*  to  the  oognHenl 
Caw— dfelil  Maikat  WapreaawfBire  (CMR>  t  tha  adlMn  pre><dt«  by  SBA.    Col 
Ha  ad  quartan  bi  Waehbigton.  DC  at  (202)  206-6476  for  conmn  addreea  N 
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48  CFR  Part  19 

[FAC  2001-01,  FAR  CaM  2001-001;  Item 

vq 

RIN9000-AJ16  I 

Federal  Acquisition  Regulation;  Vary 
Small  Businees  Pilot  Program 

AQENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule.  | 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  by  extending,  for  three 
additional  years,  the  Very  Small 
Business  Pilot  Program  until  September 
30,  2003.  This  rule  implements  section 
503(c)  of  the  Small  Business 
ReauUiorization  Act  of  2000  (part  of 
Public  Law  106-554). 
DATES:  Effective  Date:  December  21, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Rhonda  Cundiff, 
Procurement  Analyst,  at  (202)  501- 
0044.  Please  cite  FAC  2001-01.  FAR 
case  2001-001  i 

SUPPLEMENTARY  MFORMATKM^: 

A.  Background 

This  final  rule  amends  paragraph  (c) 
of  section  19.901  to  implement  section 
503(c)  of  the  Small  Business 


Reauthorization  Act  of  2000  (part  of 
Public  Law  106-554).  Section  503(c) 
amends  Section  304  of  Public  Law  103- 
403  (15  U.S.C.  644  note)  to  extend  the 
pilot  program  through  September  30, 
2003.  The  purpose  of  the  program  is  to 
improve  access  to  Government  contract 
opportunities  for  concerns  that  are 
substantially  below  SBA's  size 
standards  by  reserving  certain 
acquisitions  for  competition  among 
such  concerns.  This  is  not  a  significant 
regulatory  action  and,  therefore,  was  not 
subject  to  review  imder  Section  6(b)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  dated  September 
30, 1993.  This  is  not  a  major  rule  under 
5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  -and  Public  Law  98-577, 
and  pubUcation  for  public  comment  is 
not  required.  However,  the  Councils 
will  consider  comments  fi-om  small 
entities  concerning  the  affected  FAR 
Part  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAC  2001-01.  FAR 
case  2001-001),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  new  information  collection 
requirements  that  require  Office  of 
Management  and  Budget  approval 
imder  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  19 

Government  Procurement. 

Dated:  October  12.  2001. 
Al  Matera. 
Director.  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA  and  NASA 
amend  48  CFR  part  19  as  set  forth 
below: 

PART  19— VERY  SMALL  BUSINESS 
PILOT  PROGRAM 

1.  The  authority  citation  for  48  CFR 
part  19  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

List  of  Rules  in  FAC  2001-01 


19.901    [Amended] 

2.  Amend  section  19.901  in  the  first  • 
sentence  of  paragraph  (c)  by  removing 
"2000"  and  adding  "2003"  in  its  place. 
[FR  Doc.  01-26301  Filed  10-19-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
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ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chaiitar  1 

Federal  Acquiaitlon  Regulation;  Small 
Entity  Compliance  Guide 

AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Small  Entity  Compliance  Guide. 

summary:  This  document  is  issued 
imder  the  joint  authority  of  the 
Secretary  of  Defense,  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  It  consists 
of  a  summary  of  nUes  appearing  in 
Federal  Acquisition  Circular  (FAC) 
2001-01  which  amend  the  FAR.  An 
asterisk  (*)  next  to  a  rule  indicates  that 
a  regulatory  flexibility  analysis  has  been 
prepared  in  accordance  with  5  U.S.C. 
604.  Interested  parties  may  obtain 
further  information  regarding  these 
rules  by  referring  to  FAC  2001-01 
whioh  precedes  this  document.  These 
documents  are  also  available  via  the 
Internet  at  http://www.amet.gov/far. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laiuie  Duarte.  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 
contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 

I  

II 

Ill 

IV 

V 


Subject 


FAR  case 


Analyst 


'Application  of  ttie  Davis-Bacon  Act  to  Constmction  Contracts  With  Op- 
tions to  Extend  ttie  Tenn  of  the  Contract. 

Acquisition  of  Commercial  Items  

Prompt  Payment  Under  Cost-Reimbursement  Contracts  for  Sennces  (In- 
terim). 

Veterans'  Employment 

'Veterans  Entrepreneurship  and  SmaH  Business  Development  Act  of 
1999  (Intenm). 


1997-613 

2000-303 
2000-308 

1998-614 
2000-302 


Nelson. 

Moss. 
Olson. 

Nelson. 
Cundiff. 
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Item 

Subject 

FAR  case    j 

Analyst 

VI 

Very  Small  Business  Pilot  Program 

1 
2001-001  !  Cundiff 

« 

Item  I — Application  of  the  Davis-Bacon 
Act  to  Construction  Contracts  With 
Options  To  Extend  the  Term  of  the 
Contract 

[FAR  Case  1997-613] 

This  final  rule  implements  the 
Department  of  Labor's  requirement  to 
incorporate  a  current  Davis-Bacon  Act 
wage  determination  at  the  exercise  of 
each  option  to  extend  the  term  of  a 
contract  for  construction. 

Item  II — Acquisition  of  Commercial 
Items 

[FAR  Case  2000-303) 

This  final  rule  amends  the  FAR  to 
clarify  the  definition  of  "commercial 
item."  The  revised  language  will  help 
contracting  officers  make  commerciality 
determinations.  The  rule  also  alerts 
contracting  officers  to  be  aw£U%  of 
customary  commercial  terms  and 
conditions  that  may  affect  the  contract 
price  when  pricing  commercial  items. 
The  rule  also  clarifies  that  subpart  46.8, 
Contractor  Liability  for  Loss  of  or 
Damage  to  Property  of  the  Government, 
does  not  apply  to  acquisitions  of 
commercial  items.  Contracting  officers 
should  use  standard  commercial 
practices  instead  of  the  policies  in 
subpart  46.8.  Finally,  the  rule  amends 
the  clause  at  52.212-4,  Limitation  of 
liability,  to  conform  it  to  standard 
commercial  practice. 

Item  ni — Prompt  Pajrment  Under  Cost- 
Reimbursement  Contracts  for  Services 

IFAR  Case  2000-3081 

This  interim  rule  implements  changes 
in  the  Office  of  Management  and 
Budget's  (OMB)  Prompt  Payment  Act 
regulations  at  5  CFR  1315  that 
implemented  Section  1010  of  the 
NationalDefense  Authorization  Act  for 
Fiscal  Year  2001 .  Those  changes  were 
published  by  OMB  as  an  interim  final 
rule  and  became  effective  on  December 


15,  2000  (65  FR  78403)  and  were 
applicable  to  all  covered  contracts 
awarded  on  or  after  December  15,  2000. 
Section  1010  of  the  National 
DefenseAuthorization  Act  for  Fiscal 
Year  2001  requires  agencies  to  pay  an 
interest  penalty,  in  accordance  with 
regulations  issued,  whenever  an  interim 
payment  under  a  cost-reimbursement 
contract  for  services  is  paid  more  than 
30  days  after  the  agency  receives  a 
proper  invoice  from  a  contractor.  The 
Act  does  not  permit  payment  of  late 
payment  penalty  interest  for  any  period 
prior  to  December  15,  2000. 

This  FAR  amendment  eliminates  the 
prior  policy  and  contract  clause 
prohibitions  on  payment  of  late 
payment  penalty  interest  for  late  interim 
finance  payments  under  cost- 
reimbursement  contracts  for  services.  It 
adds  new  policy  and  contract  clause 
coverage  to  provide  for  those  penalty 
payments. 

Item  IV — Veterans'  Employment 

IFAR  Case  1998-6141 

This  final  rule  amends  the  FAR  to 
implement  statutory  and  regulatory 
changes  relating  to  veterans' 
employment  opportunities  and 
reporting.  Most  significantly  for 
contracting  officers,  the  rule  amends  the 
FAR  to  prohibit  contracting  officers 
from  obligating  or  expending 
appropriated  funds  to  enter  into  a 
contract  with  a  contractor  that  has  not 
met  its  veterans'  employment  reporting 
requirements  (VETS— 100  Report).  This 
prohibition  does  not  apply  to  contracts 
for  commercial  items  or  contracts 
valued  at  or  below  the  simplified 
acquisition  threshold.  The  rule  adds  a 
new  solicitation  provision  that  requires 
each  offeror  to  represent,  by  submission 
of  its  offer,  that  it  is  in  compliance  with 
the  VETS — 100  reporting  requirements. 
The  contracting  officer  may  verify 


compliance  by  checking  with  the 
Department  of  Labor. 

Item  V — Veterans  Entrepreneurship 
and  Small  Business  Development  Act  of 
1999 

IFAR  Case  2000-3021 

This  interim  rule  amends  the  FAR  to 
implement  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000. 
part  of  the  Consolidated  Appropriations 
Act.  2001  (Pub.  L.  106-554)  that  was 
enacted  on  December  21.  2000. 

This  rule  requires  a  contrartc  that  is 
required  to  submit  a  subcontracting  plan 
to  report  as  a  separate  subcontracting 
plan  goal  requirement,  subcontracting 
activity  pertaining  to  service-disabled 
veteran-owned  small  business  concerns. 
The  rule  also  changes  the  Standard 
Form  (SF)  294,  "Subcontracting  Report 
for  Individual  Contracts."  and  the  SF 
295,  "Summary  Subcontract  Report."  to 
capture  this  categor\'  of  information  for 
the  contracting  officer. 

Item  VI— Very  Small  Business  Pilot 
Program 

[FAR  Case  2001-001 1 

This  final  rule  amends  FAR  Subpart 
19.9  to  implement  Section  503(c)  of  the 
Small  Business  Reauthorization  Act  of 
2000  (part  of  Public  Law  106-554). 
Section  503(c)  extends,  for  three 
additional  years,  the  Very  Small 
Business  Pilot  Program  until  September 
30,  2003.  The  purpose  of  the  program  is 
to  improve  access  to  Government 
contract  opportunities  for  concerns  that    , 
are  substantially  below  SBA's  size 
standards  by  reser\'ing  certain 
acquisitions  for  competition  among 
such  concerns. 

Dated:  October  12.2001. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
|FR  Dor.  01-26302  Filed  10-19-01:  8:45  ami 
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52689.  52691,  52693.  52851 
PropoMd  Ruiss: 

117 51614 

155 49877 

156 49877 

165 52365 

36  CFR 

Propo96d  Rutesi 

1234 51740 

37  CFR 

PropoMd  RuIm:  . 

260 51617 


38  CFR 

19 

20 


.53339 
.53339 


3 49686,53139 

4 49886 

17 50594 

20 50318 

36 51893 

39  CFR 

20 53089 

ProBOWd  RuteK 

20 52555 

111 51617 

40  CFR 

9 53044 

52  ...........50019.  50829.  51312, 

51566,  51568,  51570,  51572. 

51574,  51576.  51578,  51868. 

51869.  52044.  52050.  52055, 

52317,  52322,  52327.  52333. 

52338.  52343,  52359,  52506. 

52511,  52517,  52522,  52527, 

52533.  52694.  52695.  52700. 

52705,  52711.  52851,  52857, 

52862,  52867,  53090.  53094. 
53340 

60 49830.  501 10 

61 50110 

62 49634,  52060.  52534 

63 50110,  50116.  50604. 

52361.52537 
70 49637.  49838.  50321. 

50325.  50574.  51312.  51318. 
51581,  52538,  52874 

81 53094,  53106 

122 „„ 53044 

123 53044 

124 53044 

13Q -....„ 53044 

180 50329.  50829.  51585. 

51587.  53342 

261 50332 

271 49841.  50833 

403 50334 


51 50135 

52  ...........50252.  50375.  51359. 

51619.  52367.  52560 

60 49894 

62 49895.  52077.  52561 

63 50135.50768 

70 49895.  50136.  50375. 

50378.  50379.  51359,  51360, 
51620,  51895,  52368,  52561. 
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52562,  52881,  52882,  53140, 

53148.  53151,  53155,  53159, 

53163,  53167.  53170.  53174, 

53178.  53354.  53370 

89 51098 

90 51098 

91 51098 

93 50954 

94 51098 

124 52192 

136 51518 

141 _ 50961 

142 50961 

228 51628 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896 

281 50963 

300 50380 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39 51095 

42  CFR 

51d 51873 

Proposed  Rutos: 

81 50967 

82 50978 

43  CFR 

2560 52544 

44  CFR 

64 51320 

65 53112.53114.53115 

67 53117 

67 53182,53190 

45  CFR 

Ch.  V 49644 


46  CFR 

32... 49877 

47  CFR 

0 50833 

1 50834 

2 50834 

73 „ 52547 

22 50841 

24 50841 

27 51594 

64 50841 

73 50576.  50843,  51322, 

52711,52712 
Proposad  Rules: 

2 51905,53191 

21 51905 

64 50139,50140 

73 50602,  50991,  51360, 

51361.  51905,  52565,  52566, 

52567,  52733,  52734,  52735, 

53192 

76 51905 

48  CFR 

Ch.  1 53478,  53500 

1 53479 

2 53483,  53485,  53487 

12 53483.  53487 

13 53487 

19 53492,  53500 

22 53479,53487 

32 53485 

46 53483 

52 53479.  53483.  53485, 

53487,53492 

53 53492 

202 49860 

204 49860 

211 49860 

212 49860,  49862 

215 49862 

219 49860.  49863 

223 49864 

225 49862 

226 50504 

232 49864 

236 49860 

237 49860 


242 49860 

243 49865 

245 49660 

248 49865 

252 49860.  49862,  49864. 

49865,50504,51515 

253 49862,51515 

442 49666 

Proposed  Rulso: 

1 53314 

36 53314 

52 53050 

53 53314 

552 53193 

49  CFR 

27 51556 

325 49867 

355 49867 

356 49867 

360 49867 

365 49867 

366 49867 

367 49867 

370 49867 

371 49867 

372 49867 

373 49867 

374 49867 

375 49867 

376 49867 

377 49867 

378 49867 

379 49867 

381 49867 

383 :..49867 

384 :..49e67 

385 49867 

386 49867 

387 49867 

388 49867 

389 49867 

390 49867 

391 ». 49867 

392 49867 

393 49867 

395 49867 

396 49867 

397 49867 


398 49867 

399 49867 

572 51880 

Proposed  RiHes: 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 51629,53376 

579 51907 

587 51629 

50  CFR 

17 50340,51322.51598 

18 50843 

223..: 50350,  52362 

230 52712 

600 50851 

635 53346 

660 49875.  50851.  52062 

679 50576,  50858,  52713. 

53122 
Proposed  Rules: 

10 52282 

17 50383.51362 

20 51919.52077 

21 52077 

222 50148.  53194,  53385 

223 50148,  52567  53194, 

53195.  53385 

229 49896,  50160.  50390 

622 52370 

648 51000 

660 51367 

679 49906.  51001.  52090 


IV 
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REMINDERS 

The  items  in  this  list  were 
ediloriaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  22, 
2001 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Papayas  grown  in — 

Hawaii;  published  9-21-01 
Tot>acco  inspection: 
Flue-cured  tobacco — 
Growers  refereridum 
results;  published  10- 
19-01 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Servico 

Child  nutrition  programs; 
National  school  lunch  and 
school  brealcfast 
programs — 

Alternatives  to  standard 
application  and  meal 
countir>g  procedures; 
published  9-20-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Cost-reimbursement 

contracts  for  services; 

prompt  payment; 

published  10-22-01 
Veterans  Entrepreneurship 

and  Small  Business 

Developnwnt  Act  of  1999; 

implenDentation;  published 

10-22-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Interstate  ozone  transport 
reduction;  findings  of 
significant  contritxjtion  arid 
Section  126  rulemaking 
petitions — 

Federal  Nitrogen  Oxides 
Budget  Trading 
Program;  revision; 
published  9-21-01 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

South  Carolina;  putilished  9- 
21-01 
Air  quality  imptementation 
plans;  approval  and 
promulgation;  various 
States: 
CaMomia;  published  9-20-01 


Pennsytvania;  put>lished  9-6- 
01 
Air  quality  planning  purposes; 
designation  of  areas: 
Idaho;  published  8-23-01 
Hazardous  waste  program 
auttiorizations: 
Florida;  published  8-23-01 
South  Carolina;  published  8- 
21-01 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pseudomonas  chlororaphis 
strain  63-28;  published 
10-22-01 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  put>lished  8-21- 
01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Kansas;  put>lished  9-14-01 
Nevada;  published  9-14-01 
Washington;  published  9-14- 
01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Cost-reimbursement 
contracts  for  services; 
prompt  paynr»ent; 
published  10-22-01 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999; 
implementation;  published 
10-22-01 
Federal  Management 

Regulation: 

Federal  Records 
Martagement.  Interagerwy 
Reports  Management,  arid 
Standard  and  Optional 
Forms  Management 
Programs;  published  9-20- 
01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Cost-reimbursement 

contracts  for  services; 

prompt  payment; 

published  10-22-01 
Veterans  Entrepreneurship 

and  Small  Business 

Development  Act  of  1999; 

implementation,  publisfied 

10-22-01 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program: 


Eligible  small  business 
coTKems  affected  by 
World  Trade  Center  and 
Pentagon  disasters; 
published  10-22-01 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
South  Carolina;  published  9- 
21-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Empresa  Braslleira  de 
Aeronautica  S.A. 
(EMBRAER);  published 
10-12-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Papayas  grown  in — 
Hawaii;  comments  due  by 
10-29-01;  published  9-28- 
01  [FR  01-24316] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Plant-related  quarantine, 
foreign: 
Phytosanitary  certificates  for 

imported  fruits  and 

vegetables;  comments 

due  by  10-29-01; 

published  8-29-01  [FR  01- 

21809] 
AGRICULTURE 
DEPARTMENT 
Acquisition  regulations: 
North  American  Industrial 

Classification  System; 

comments  due  by  10-29- 

01;  published  9-27-01  [FR 

01-24057] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-20;  benchmari(  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons;  comments  due 
by  10-29-01;  published  8- 
28-01  [FR  01-21646] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 

Western  Pacific 

fist>eries — 


West  Coast  salnrnm; 
comments  due  by  10- 
29-01;  published  10-12- 
01  [FR  01-25722] 
Marirw  mammals: 
Atlantic  Large  Whale  Take 

Reductk>n  Plan; 

comments  due  by  11-2- 

01;  published  10-3-01  [FR 

01-24910] 
Incidental  taking — 

Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  10- 
31-01;  published  10-1- 
01  [FR  01-24590] 

Atlantk:  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-1- 
01;  published  10-2-01 
[FR  01-24541] 

Protected  species  special 
exception  permits; 
comments  due  by  11-2- 
01;  published  8-22-01  [FR 
01-21091] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  and  trademart(  cases: 
Registratk>n  applications  and 
ott>er  docun>ents; 
electronic  submisskm; 
comn)ents  due  by  10-29- 
01;  published  8-30-01  [FR 
01-21878] 

DEFENSE  DEPARTMENT 

Military  ]ustk:e: 
Legal  assistiuKe  matters; 
military  testamentary 
instruments,  powers  of 
attorney,  and  advance 
medk:al  directives; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21635] 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Energy  conservatkxi 
standards — 
Commericial  unitary  air 
conditioners  ar>d  heat 
pumps;  comments  due 
by  11-1-01;  published 
9-27-01  [FR  01-24226] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practice  and  procedure: 
Electronk:  servne  of 
documents;  comments 
due  by  11-2-01;  published 
10-4-01  [FR  01-24801] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs— 
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Arizona;  comments  due 
by  11-1-01;  published 
10-2-01  [FR  01-24596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  p>emiits 
programs — 

Delaware;  comnr>ents  due 
by  11-2-01;  published 
10-3-01  [FR  01-24707] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24708] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24064] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkxi  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24065] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Rhode  Island;  comments 
due  by  10-31-01; 
published  10-1-01  [FR 
01-24254) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutton  control: 
State  operating  permits 
programs — 
Rhode  Island;  comments 

due  by  10-31-01; 

published  10-1-01  [FR 

01-24253] 
Vemiont;  comments  due 

by  10-29-01;  published 

9-28^)1  [FR  01-24381] 
Virginia:  comments  due 

by  11-2-01;  published 

10-3-01  [FR  01-24714] 

ENVIRONMENTAL 
PROTECTION  AGENCY     * 

Air  pollution  control: 
State  operating  permits 
programs- 
West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
01-24709] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
01-24710] 
Air  pollutkm;  standards  of 
performance  for  new 
stationary  sources: 
Industrial-commercial- 
institutional  steam 
generating  units; 
comments  due  by  10-31- 
01;  published  10-1-01  [FR 
01-24074] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Industrial-commercial- 

institutkmal  steam 

generating  units; 

comments  due  by  10-31- 

01;  published  10-1-01  [FR 

01-24075) 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Texas;  comntents  due  by 

10-31-01;  published  10-1- 

01  [FR  01-24215] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

T(Bxas;  corrmients  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24214) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  auttiority 
delegations: 
Delaware;  comments  due  by 

11-1-01;  published  10-2- 

01  [FR  01-24202] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Delaware;  comments  due  by 

11-1-01;  published  10-2- 
.     01  [FR  01-24201] 
Air  quality  implementation 
plans;  approval  arxj 
promulgatnn;  various 
States: 

Arizona;  comments  due  by 
11-1-01;  published  10-2- 
01  [FR  01-24203] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatkMi;  various 
States: 


California;  comments  due  by 
11-2-01;  published  10-3- 
01  [FR  01-24483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-2-01;  published  10-3- 
01  [FR  01-24484] 
Hazardous  waste  program 

authorizations: 

Missouri;  comments  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24195]  - 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttrarizations: 
Missouri;  comments  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24194) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  listing- 
Mixture  and  derived-from 
rules:  treatment, 
storage,  or  disposal; 
comments  due  by  11-2- 
01;  published  10-3-01 
[FR  01-24068) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  nstir>g — 
Mixture  rule  revisions; 
comments  due  by  11-2- 
01;  published  10-3-01 
(FR  01-24073] 
Solid  wastes: 
Products  contalnlr>g 
recovered  materials; 
comprehensive 
procurement  guideline; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21567) 

Superfund  program: 
Natioruil  oil  and  hazardous 
sut>stances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24486] 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 

Biok>gical  pollutants  in 
anr)t>ient  water; 
analytical  methods; 
comnr>ents  due  by  10- 
29-01;  published  8-30- 
01  [FR  01-21813] 
Water  supply: 
National  primary  drinking 
water  regulations — 


Arsenic:  compliance  and 
new  source 
contaminants 
monitonng:  darificatrans: 
comments  due  by  10- 
31-01;  published  7-19- 
01  [FR  01-18093] 
Arsenic:  compliance  and 
new  source 
contaminants 
monitoring;  dartfications: 
correction;  comments 
due  by  10-31-01; 
published  8-16-01  [FR 
01-20773) 
Arsenic;  compliance  and 
new  source 
contaminants 
monitonng:  clarifications; 
comments  due  by  10- 
31-01;  published  10-5- 
01  [FR  01-25047] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
In-region  interexchange 
services  provided  by 
incumbent  independent 
local  exchange  carriers; 
special  affiliate 
requirements;  biennial 
regulatory  review; 
comments  due  by  11-1- 
01;  published  10-2-01  [FR 
01-24569] 
Telecommunicatkjns  carriers' 
use  of  customer 
proprietary  network  and 
ottier  customer 
Information;  non- 
accounting  safeguards 
implementation;  comments 
due  by  11-1-01;  published 
10-2-01  [FR  01-24570) 
Digital  television  stations;  table 
of  assignments 
Minnesota;  comments  due 
by  10-29-01;  published  9- 
14-01  [FR  01-23055) 
Pennsylvania;  comments 
due  by  10-29-01; 
published  9-14-01  [FR  01- 
23054] 
South  Carolina;  comments 
due  by  10-29-01; 
published  9-14-01  [FR  01- 
23059) 
Radio  statkxis;  table  of 
assignments: 

Tennessee;  comments  due 
by  10-29-01;  published  9- 
18-01  [FR  01-23183) 
Texas;  comments  due  try 
10-29-01;  published  9-18- 
01  [FR  01-23184) 
Various  States;  comments 
due  by  10-29-01; 
published  9-18-01  [FR  01- 
23185) 
FEDERAL  >K>USING 
RNANCE  BOARD 
Affordable  Housing  Program; 
amerximents;  comments  due 


VI 
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by  11-2-01;  published  10-3- 
01  [FR  01-245861 
Federal  home  loan  bank 
system: 
Multiple  Federal  home  loan 

bank  memberships; 

comments  due  by  11-2- 

01;  published  10-3-01  (FR 

01-24588] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  (or  human  consumptkxi: 
Food  labeling— 
AHergens  presence  and 
labeling  in  foods; 
meeting;  comments  due' 
by  10-29-01;  published 
7-25-01  [FR  01-18617) 

INTERIOR  DEPARTMENT 
Minarals  Managemont 
Sarvica 

Outer  Continental  Shelf;  oil. 
gas,  and  sulphur  operations: 
Pipeline  modificatkxis  and 

repairs;  safety  measures 

ar>d  procedures; 

comments  due  by  10-29- 

01;  published  8-28-01  [FR 

01-21601) 

LABOR  DEPARTMENT 
Emptoymant  and  Training 
AdminMraUon 

Aions: 
Labor  cerlification  and 
petition  process  for 
temporary  employment  of 
nonimmigrant  aliens  in 
U.S.  agriculture;  fee 
structure  modification;       ' 
comments  due  t>y  10-29- 
01;  published  9-27-01  [FR 
01-24207) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMVNSTRATION 

Acquisition  regulations: 

Broad  agency 
announcements;  safely 
and  risk-based 
management;  comments 
due  by  10-30-01; 
published  8-31-01  [FR  01 
21994] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unnans: 
Prompt  corrective  action  and 
InsuraiKe  requirements — 
Financial  and  StatistKal 
Reports;  filing 


requirements;  comments 
due  by  11-1-01; 
published  8-3-01  [FR 
01-19101] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 

Environment,  put)lk:  health, 

ar>d  safety;  comments  due 

by  10-31-01;  published 

10-2-01  [FR  01-24465) 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulatiorts 
review;  comments  due  by 
10-29-01;  published  8-30-01 
[FR  01-21718) 

TRANSPORTATION 

DEPARTMENT 

Fadsrai  Aviation 

Administration 

Airwofttwiess  directives: 
Agusta;  comments  due  by 
10-29^1;  published  8-30- 
01  [FR  01-21748) 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 


Ainvorthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  10-29-01; 

published  8-29^1  (FR  01- 

21219) 
Boeing;  coriMnents  due  t>y 

10-29^1;  published  8-29- 

01  [FR  01-21488) 

TRANSPORTATION 
DEPARTMENT 
Fadsrai  Aviation 
Administration 

AinMortNness  directives: 
Eurocopler  France; 

comments  due  by  10-29- 

01;  published  8-29-01  [FR 

01-21753) 
EXTRA  Fkjgzeugbau  GmbH; 

comments  due  by  10-31- 

01;  published  9-26-01  [FR 

01-24024) 
FairchiM;  comments  due  by 
,     10-29-01;  published  8-21- 

01  [FR  01-20941) 
Pratt  &  Whitney;  comments 

due  by  10-29-01; 

published  8-30-01  (FR  01- 

21895] 
Rayttieon;  comments  due  by 

10-31-01;  published  8-27- 

01  (FR  01-21498) 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  condittons — 
Dassault  Aviatk>n  Mystere- 
Fakx>n  50  airplanes; 
comments  due  by  10- 
29-01;  published  9-27- 
01  (FR  01-24219] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-29-01;  published 
8-29-01  (FR  01-21825] 

TRANSPORTATION 

DEPARTMENT 

Fadsrai  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  11-1-01;  published 
9-24-01  (FR  01-23780) 

TREASURY  DEPARTMENT 
imsmal  Revenue  Ssrvics 
Income  taxes: 
Constructive  and  property 
trar>s(ers  to  third  party  on 
behalf  of  spouse; 
comments  due  by  11-1- 
01;  published  8-3-01  [FR 
01-19224) 
Tax  shelter  rules  list; 
modfficatkx);  comments 
due  by  10-31-01; 
published  8-7-01  [FR  01- 
•  19616) 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun«nt 
session  of  Congress  which 
hiave  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
avaitat)le  online  at  hVtpM 
www.  nara.gov/fedreg/ 
plawajn.html. 

The  text  of  laws  is  not 
published  in  the  Fadaral 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
SuperinterxJent  of  Documents, 
U.S.  Govemnwnt  Printing 
OffKe.  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1583/P.L.  107-49 

To  designate  the  Federal 
building  and  United  States 
courtfiouse  located  at  121 
West  Spring  Street  in  (Mew 
Albany.  Indiana,  as  the  "Lee 
H.  Hamilton  Federal  Building 
and  United  States 
Courthouse".  (Oct.  15,  2001; 
115  Stat.  262) 

H.R.  186(VP.L.  107-50 

SmaH  Business  Technotogy 
Transfer  Program 
Reauthorization  Act  of  2001 
(Oct.  15,  2001;  115  Stat.  263) 

HJ.  Ras.  42/P.L  107-51 

Memorializing  fallen  firefighters 
by  k>wering  the  American  flag 
to  half-staff  in  honor  of  the 
Natk>nal  Fallen  Firefighters 
Memorial  ServKe  in 
Emmitsburg,  Maryland.  (Oct 
16,  2001;  115  Stat.  267) 

HJ.  Rss.  51/P.L  107-52 

Approving  the  extension  of 
noTKliscriminatory  treatment 
with  respect  to  ttw  products  of 
the  Socialist  Republic  of 
Vietnam.  (Oct.  16,  2001;  115 
StaL  268) 
Last  List  October  IS,  2001 


PuMte  Uwn  Etodronie 

IWUIICallOffl  SMrVIGV 

(PENS) 

PENS  is  a  free  electronk:  mail 
notificatk)n  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpy/ 
hyiira.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Hstssrv9listssrv.gsa.gov 
with  ttie  foNowing  text 
message: 

SUBSCRIBE  PUBLAWS^. 

Your  Name. 

Note:  This  servwe  is  strictly 
for  E-mail  notifkatton  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk^e. 
PENS  cannot  respond  to 
spedfk:  inquiries  sent 
to  this  address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offrce. 

A  checklist  of  cunent  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  ISA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Offk»'s  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GF>0  Order  Desk.  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250.  < 

Title  Stock  Numbw  Price       Revision  Date 

1,  2  (2  Reserved) (869-044-0000 1-6) 

3  (1997  Compilatkw 


and  Ports  100  and 

10)}  (869-044-00002-4)  .. 

4  (869-O44-0000>2)  .. 

5  Parts: 

1-699  (869-044-00004-1)  .. 

700-1199  (869-044-00005-9)  .. 

1200-End,  6  (6 
Reserved) (869-044-00006-7)  ... 

7  Parts: 

1-26  (869MM4-00007-5)  ... 

27-52  (869-044-^)0008-3)  ... 

53-209 (869-044-00009-1)  ... 

210-299 (869-044-000 10-5)  ... 

300-399 (869-044-00011-3)  ... 

400-699 (869-044-00012-1)  ... 

700-899 (869-044-00013-0)  ... 

900-999 (869-044-00014-8)  ... 

1000-1199  (869-044-000 15-6)  ... 

1200-1599  (869-044-00016-4)  ... 

1600-1899  (869-044-00017-2) ... 

1900-1939  (869-044-O0018-1)  ... 

1940-1949  (869-044-00019-9)  ... 

1950-1999  (869-044-00020-2) 45.00 

2000-€nd (869-044-0002 1-1) ... 

8  (869-O44-00022-9)  ... 

9  Parts: 

1-199 (869-044-00023-7)  ... 

200-&KJ  (869-044-00024-5)  ... 

10  Parts: 

1-50  (869-044-00025-3)  ... 

51-199 (869-O44-00026-1)  ... 

200-499 (869-044-00027-0)  ... 

50(Hnd  (869-044-00028-8)  ... 

11  (869-044-00029-6)  ... 

12  Parts: 

1-199 (869-044-O003O-0)  ... 

200-219 (869-044-0003 1-8)  ... 

220-299 (869-044-00032-6)  ... 

300-499 (869-044-00033^)  ... 

500-599 (869-044-00034-2)  ... 

600-End  (869-044-00035-1)  ... 

13  (869-044-00036-9)  ... 


6.50 

*Jan.  1 

.  2roi 

36.00 

'Jon.  1 

,  2roi 

9.00 

Jan.  1 

.  2roi 

53.00 

Jan.  1 

.  2roi 

44.00 

Jan.  1 

.  2roi 

55.00 

Jon.  1 

.  2roi 

40.00 

*Jan.  1 

.2001 

45.ro 

Jan.  1 

.2M1 

34.ro 

Jan.  1 

.  2roi 

56.ro 

Jan.  1 

.  2roi 

38.ro 

Jan.  1 

.  2roi 

53.ro 

Jan.  1 

.2001 

50.ro 

Jan.  1 

.  2roi 

54.ro 

Jan.  1 

.  2roi 

24.ro 

Jan.  1 

2roi 

55.ro 

Jan.  1 

.2roi 

57.00 

Jan.  1 

2roi 

2i.ro 

*Jan.  1 

2roi 

37.ro 

*Jan.  1 

2001 

45.ro 

Jan.  1 

2roi 

43X10 

Jan.! 

2roi 

54.ro 

Jan.  1 

2roi 

55.ro 

Jan.  1 

2roi 

53.ro 

Jan.  1 

2roi 

55.ro 

Jan.  1 

2roi 

52.ro 

Jan.  1 

2001 

53.ro 

Jan.  I 

2roi 

55.ro 

Jan,  1 

2roi 

3i.ro 

Jan.  1 

2roi 

27.ro 

Jan.  1 

2roi 

32.ro 

Jan.  1 

2roi 

54.ro 

Jan.  1 

2roi 

4i.ro 

Jan.  1 

2roi 

38.ro 

Jon.  1 

2roi 

57.ro 

Jan.  1 

2roi 

45.ro 

Jon.  1, 

2UUI 

57.ro 
55.ro 
26.ro 
44.ro 
37.ro 

36.ro 
54.ro 
40.ro 


-  StockNumtiar 

14  Parts: 

1-59  (869-044-00037-7)  . 

60-139 (869-044-00038-5)  . 

140-199 (869-044-00039-3)  . 

200-1199 (869-044-00040-7) 

1200-£nd (869-044-00041-5) 

15  Parts: 

0-299  (869-044-00042-3) 

300-799 (869-044-00043-1)  . 

800-End  (869-044-00044-0) 

16  Parts: 

0-999  (869-044-00045-8) 45.ro 

1000-£nd (869-044-00046-6) 53.ro 

17  Parts: 

1-199  (869-044-00048-2) 

200-239 (869-044-00049-1) 

240^nd  „.  (869-044-00050-4) 

18  Parts: 

1-399  (869-044-00051-2) 

400-End ...(869-044-00052-1)  . 

19  Parts: 

1-140  (869-044-00053-9)  . 

141-199 (869-044-00054-7)  . 

200-€nd  (869-044-00055-5) 

20  Parts: 

1-399  (869-044-00056-3) 

400-499 (869-044-00057-1) 

50O-€nd  ....„ (869-044-00058-0). 

21  Parts: 

1-99  (869-044-00059-8) 

100-169 (869-044-00060-1) 

170-199 (869-044-00061-0) 

200-299 (869-044-00062-8)  .. 

300^99 (869-044-00063-6) 

500-599 (869-044-00064-4)  . 

600-799 (869-044-00065-2) 15.ro 

800-1299 (869-044-00066-1) 52.ro 

1300-€nd (869-044-00067-9) 20.ro 

22  Parts: 

1-299  (869-044-00068-7) 

300-End  (869-O44-O0069-5) 


Price       Revision  Date 


45.ro 
51  ro 
55.ro 

56.ro 
23.ro 

54.ro 
53.ro 
20.ro 

45.ro 
57.ro 
57.ro 

37.ro 
44.ro 
45.ro 
i6.ro 
27.ro 
44.ro 


56.ro 
42.ro 


53.ro 
45.ro 
27.ro 
55.ro 
28ro 

57ro 


23  .^. (869-044-Oro70-9) 

24  Parts: 

0-199  (869-O44-0ro71-7)  .. 

200-499 (869-044-Oro72-5)  .. 

500-699  : (869-044-0ro73-3) 

700-1699  (869-O44-0ro74-1)  . 

1700-End (869-044-0ro75-0) 

25 (869-044-0ro76-8)  .. 

26  Parts: 

§§  1.0-1-1.60  (869-044-0ro77-6)  43.ro 

§§1.61-1.169 (869-044-0ro78-4) 57ro 

§§  1.170-1.3ro (869-044-0ro79-2) 52ro 

§§  1.30I-1.4M (869-044-00080-6) 41.ro 

§§  1.401-1.440 (869-042-00081-1) 47.ro 

§§1.441-1.5ro  (869-044-00082-2)  45.ro 

§§  1.501-1  640 (869-044-O0083-1) 44.ro 

§§  1.641-1.850 (869-044-00084-9) 53.ro 

§§1.851-1.907  (869-044-00085-7) 54.ro 

§§  1.908-1. lOro  (869-044-00086-5) 53.ro 

§§l.iroi-1.14M  (869-O44-00087-3) 55.ro 


§§1.1401-End  (869-044-00088-1) 

2-29  (869-044-00089-0) 

30-39  (869-044-00090-3) 

40-49  (869-044-00091-1) 

50-299 (869-044-00092-0) 

300-499 (869-044-00093-8) 

500-599 (869-044-00094-6) 

600-End  (869-044-00095-4) 

27  Parts: 

1-199  


5e.ro 
54.ro 
37.ro 
25.ro 
23.ro 
54.ro 
i2.ro 
i5.ro 


Jon.  i.2roi 
Jan.  1.2roi 
Jon.  1  2roi 
Jan.  1.2roi 
Jan.  1.2roi 

Jan  1.2roi 
Jon.  1.2roi 
Jon  1.2roi 

Jan  1.2roi 
Jan.  1.2roi 

Apr  1  2roi 
Apr  1.2roi 
Apr.  1.2roi 

Apr.  1  2roi 
Apr.  1.2roi 

Apr  1.2roi 

Apr.  1  2roi 

^Apr.  1  2roi 

Apr.  1  2roi 
Apr.  1.2roi 
Apr.  1.2roi 

Apr  1  2roi 
Apr.  1.  2roi 
Apr.  1.2roi 
Apr  1  2roi 
Apr.  1  2roi 
Apr.  1.2roi 
Apr  1.2roi 
Apr  1,2roi 
Apr.  I  2roi 

Apr.  1.2roi 
Apr.  1.2roi 


40.ro      Apr  1  2roi 


Apr.  1.2roi 
Apr  1.2roi 
Apr.  1.2roi 
Apr.  I  2roi 
A|3r  1.  2roi 

Apr.  1  2roi 

Apr.  1.2roi 
Apr.  1  2roi 
Apr  1  2roi 
Apr.  1.2roi 
Apr  1.20ro 
Apr.  1  2roi 
Apr  1  2roi 
Apr.  1.2roi 
Apr.  1.2roi 
Apr.  1.2roi 
Apr  1.2roi 
Apr.  1  2roi 
Apr.  1  2roi 
Apr  1  2roi 
Apr.  1  2roi 
Apr.  1.2roi 
Apr.  1.2roi 
^Apr.  1  2roi 
Apr  1.2roi 


(869-044-0009^-2) 57.ro        Apr  1  2roi 


Vlll 
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stock  Number  Price 

(869-044-00097-1) 26.00 


TKte 

200-€nd  

28  Parts: 

0-42  (869^)4A-00098-9) 55.00 

43-end  (869-044-00099-7)  50.00 

29  Parts: 

0-99  (869-042-00100-1) 33.00 

100-499 (869-044-O0101-2) 14.00 

500-899 (869-044-00102-1) 47.00 

900-1899 (869-044MD0 103-9) 33.00 

1900-1910  (§§1900  to 

1910.999)  (869-04*-OOl04-7) 55.00 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

1911-1925  (869-044-00106-3) 20.00 

1926  (869-044-00107-1) 45.00 

1927-€nd (869-042-00108-7) 49.00 

30  Parts: 

1-199  (869-044-00109-8) 52.W 

200-699 (869-044-001 10-1) 45.00 

700-£nd  (869-044-001 1 1-7) 53.00 

0-199  ....'. (869-044-001 12-8) 32.00 

20O-£nd  (86W)44K)0113-6) 56.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 1 19.00 

1-39,  Vol.  Ill J 18.00 

51.00 
57.00 
35.00 
25II0 
42.00 
44.00 


1-190  (869-044-00114-4)  .. 

191-399 (869-04*KX)115-2)  .. 

400-629 (869-044-00116-8)  .. 

630-699 (869-042-00117-6)  .. 

700-799 (869-04*-00118-7)  .. 

800-€nd (869-044-00119-5)  .. 

33  Part*:. 

1-124  (869-044-00120-9) 45.00 

125-199 (869-044-00121-7) 55.00 

200-€nd  (869-044-00122-5) 45.00 

34  Parts: 

1-299  (869-044-00123-3) 43.00 

300-399 (869-044-00124-1) 40.00 

400-€nd  (869-044-00125-0) 56.00 

35  (869-042-00126-5) 10.00 

36  Parts  I 

1-199  (869-044-00127-6) 34.00 

200-299 (869-042-00128-1) 24.00 

300-€nd (869-042-00129-0) 43.00 


37 


(869-044-00130-6) 45.00 


3a  Parts: 

0-17  (869-044-00131-4) 53.00 

18-End  (869-044-00132-2) 55.00 


Revision  Date 

Apr.  1.2001 

July  1,  2001 
July  1,  2001 

July  1.2000 
*July  1.  2001 
*July  1,2001 

July  1,2001 

July  1,2001 

July  1,  2001 

»July  I,  2001 

July  1,2001 

July  1,2000 

July  1,2001 
July  1,2001 
July  1,  2001 


TiUe 


Stock  Number 


Price       Revision  Date 


July  1 
July  1 


2001 
2001 


zjuly  1.  1984 

2  July  1,  1984 

2  July  1,  1984 

«July  1,2001 

July  1.2001 

«July  1.  2001 

July  1,  2000 

July  1,2001 

July  I,  2001 

July  1,2001 
July  1,2001 
July  1,2001 

July  1.  2001 
July  1,2001 
July  1,2001 

July  1.  2000 

July  1,  2001 
July  1,  2000 
July  1,2000 

July  1.2001 

July  1.  2001 
July  I,  2001 

28.00        July  1,2000 


39  (869-0^-()0133-8)  .. 

40  Parts: 

1^  (869-042-00134-6) 37.00  July  1,  2000 

50-51   (869-044-00 135-7) 38.00  July  1,  2001 

52  (52.01-52.1018) (869-042-00136-2) 36.00  July  1.  2000 

52  (52.1019-£nd)  (869-042-00137-1) 44.00  July  1.  2000 

53-59  (869-O44-00138-1) 28.00  July  1,2001 

60    (869-042-00139-7) 66.00  July  1,  2000 

61-62  (869-044-00141-1) 35.00  July  1,  2001 

63  (63.1-63.1119) (869-042-00141-9) 66.00  July  1.  2000 

63  (63.1200-£nd)  (869-042-00142-7) 49.00  July  1,  2000 

64-71   (869-044-00145-4) 26.00  July  1,  2001 

72-80  (869-044-00146-2) 55.00  July  1.  2001 

81-85  (869-042-00145-1) 36.00  July  1.  2000 

86 (869-042-00146-0) 66.00  July  1,  2000 

87-99 (869-044-0015O-1) 54.00  July  1,  2001 

136-149 (869-044-00152-7) 55.00  July  1,  2001 

150-189 (869-042-00149-4) 38.00  July  1,  2000 

190-259 (869-042-00150-8) 25.00  July  1,  2000 


260-265 (869-044-00155-1) 45.00 

266-299 (869-042-00152-4) 35.00 

300-399 (869-044-00157-8) 41.00 

40(M24 (869-044-00158-6) 51.00 

425-699 (869-044-001 59-4) 55.00 

700-789 (869-042-00156-7) 46.00 

790-€nd  (869-042-00157-5) 23.00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  ... 

8  ... 

9  ... 
10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18.  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869^)44-00162-4) 22.00 

101  (869-042-00159-1) 37.00 

102-200 „....(869-044-O0164-l) 33.00 

201-€nd  (869-044-00165-9) 24.00 

42  Parts: 

1-399  (869-042-00162-1) 53.00 

400-429 (869-042-00163-0) 55.00 

430-ind - (869-042-00164-8) 57.00 

43  Parts: 

1-999  (869-042-001 65-6) 45.00 

lOOQ-wid- (869-Q42-00166-4) 55.00 

44 (869-042-00167-2) 45.00 

45  Parts: 

1-199  (869-042-00168-1) 5a00 

200-499 (869-042-00169-9) 29.00 

500-1199 _ (869-042-00170-2) 45.00 

1200-End (869-042-00171-1) 54.00 

1-40  .'. (869-042-00172-9) 42.00 

41-69  (869-042-00173-7) 34.00 

70-89  _..  (869-042-001 74-5) 13.00 

90-139 (869-042-00175-3) 41.00 

140-155 (869-042-00176-1) 23.00 

156-165 (869-042-00177-0) 31.00 

166-199 (869-042-00178-8) 42.00 

200-499 (869-042-00179-6) 36.00 

500-€nd  (869-042-00180-0) 23.M 

47  Parts: 

0-19  (869-042-00181-8) 54.00 

20-39  .: (869-042-00182-6) 41.00 

40-69  (869-042-00183-4) 41.00 

70-79  (869-O42-O0184-2) 54.00 

80-€nd  (869-042-00185-1) 5400 

48  Ctiapters: 

1  (Ports  1-51)  ;...  (869-042-00186-9) 57.00 

1  (Ports  52-99)  (869-042-00187-7) 45.00 

2  (Ports  201-299) (869-042-00188-5) 53.00 

3-6 (869-042-00189-3) 40.00 

7-14  (869-042-00190-7) 52.00 

15-28  (869^M2-00191-5) 53.00 

29-€r>d  (869-042-00192-3) 38.00 

49  Parts: 

1^99  (869-042-00193-1) 53.00 

100-185 (869-042-00194-0) 57.00 

■    186-199 (869-042-00195-8) 17.00 

200-399 (869-042-00196-6) 57.00 

400^999 (869-042-00197-4) 58.00 

1000-1199  (869-O42-O0198-2) 25.00 

1200-End (869K)42-00199-1) 21.00 

50  Parts: 

1-199  (869-042-00200-8) 55.00 

200-599 (869-042-O0201-6) 35.00 
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TWe  SlockNumber  Price      Revision  Dale 

600-€nd  (869-O42-002O2-4) 55.00       Oct.  1,  2000 

CFR  Index  ar>d  FirKJiigs 
Aids (869-044-00047-4) 56.00       Jon.  1,  2001 

Complete  2000  CFR  set J,094.00  2000 

Microfjctie  CFR  Editior); 

Subscription  (mailed  OS  issued) 290.00  1999 

Individual  copies l.00  1999 

Complete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'  Because  TiHe  3  is  an  annual  compiohon,  mis  vokvne  and  al  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edition  o(  32  CFR  Parts  1-189  contains  a  rx>te  only  (or 
Parts  1-39  inclusive.  For  the  M  text  o<  ftie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  Itie  ttiree  CFR  volumes  issued  as  o<  July  1.  1984,  containng 
ttiose  ports. 

'The  July  1,  1985  edition  ol  41  CFR  Chapters  1-100  contains  o  note  only 
lor  Chapters  1  to  49  inclusive.  For  tf»  tul  text  ol  pcocurement  regutatcns 
In  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  rssued  as  o(  Jtiy  I. 
1984  containing  those  ctrapters. 

'^to  oniendments  to  this  volume  were  promulgafed  during  the  period  January 
1,  2000,  through  January  1.  2001.  The  CFR  volume  issued  as  ot  January  1. 
2000  shouW  be  retained. 

'No  amendments  to  this  vokjme  were  promulgoted  during  the  period  Apri 
1.  2000.  through  April  1,  2001.  The  CFR  volume  issued  as  ol  Apr!  I.  2000  should 
be  retair)ed. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  2000,  through  July  1.  2001.  The  CFR  volume  issued  as  ol  July  1,  2000  shouW 
be  retained.. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


APR    SMITH212J 

JOHN    SMITH 

212  MAIN  STREET 

rORESTVILLE  MD  20704 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/■ 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


DECV7R  I 


AFRDQ    SMITII212J 
JOHN    SMITH 
2:2    MAIN    STRFKT 
FORESTVTLLE   MD    20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 


To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington.  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
oitMr  PracMwig  cod»;  Charg»  youT  order. 

*  5468  It's  Easy! 

□  VTTC  w.  /  X     f  ti  To  fax  your  orders  (202)  512-2250 

\Kb  enter  my  subscnpt,on(s)  as  follows:  p^^  ^^^^  ^^^^  ^^02)  51^1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  index  and  List 

of  CFR  Sections  Affected  (LS A),  at  $697  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  IS'Tf . 


Company  or  personal  name 


Additioaal  address/attention  line 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  I>xniments 
I    I  GPO  Deposit  Account        [ 


(Please  type  or  prim) 


m-n 


Street  addicss 


r~l  VISA       n  MasterCard  Account 

I  I  I  I  I I  I  I  I  I  ITTl 


City.  State.  ZIP  code 


n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Ma)  iwnHfce  your  nMn^addrasavaWife  to  other  maam?     [^  |     | 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  1.5250-79.54 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  fomfiat  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut>scription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit>ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Cooe 

*5419 


I I  Y  hJS.  enter  the  following  indicated  subscription  in  24x  micn)riche  format: 

Federal  Register  (MFFR) 


Code  of  Federal  Regulations  (CFRM7) 


D  One  year  at  S253  each 
n  Six  months  at  $126.50 
n  One  year  at  S290  each 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-lKOO 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25*^. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name  ( Please  type  or  print ) 


Additional  addreWattcniion  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including'  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  mfriw  your  nHneMdnsKavaariiie  to  Other  iMfcrs?     |_J  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superiniendent  of  I3iKumcnts 

I I  GPO  Deposit  Account         |     |     j 

CD  VISA       EH  MasterCard  Account 


]-D 


i  1   i  1   i         Mill 

(Crcdil  card  expinitiim  dale)                 m-^.,-.  ^^.w^^  f 

•                                your  oraer: 

Auihori/ing  signature  ••« 

Mail  To:  Superintendent  of  DtKumcnts 

RO.  Box  .17 1954.  Pittsbuigh.  PA  1 5250-79.S4 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publicatbn  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress.  1st  Session.  2001 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005html 


*6216 


Superintendent  of  Documents  Subscriptions  Order  Form 

LJ   I  lliS.  enter  my  subscription(s)  as  follows: 


Charge  your  oaler.\ 
IftEatyr 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress.  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  per>onal  name 


(Please  type  or  prtni) 


AdditionaJ  addrevs/altention  line 


Street  addreu 


City.  Stale.  'l\f  oxle 


Daytime  plione  including  vea  code 


Purchase  order  number  (optional) 


YES  NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        |    |    | 


-n 


en  VISA       EH  MasteiCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


AutlKMizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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53590 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES 

Meetings,  53629-53630 

Coast  Guard 

RULES 

Offishore  supply  vessels: 
Alternative  compliance  program;  incorporation,  53542- 
53545 

Commerce  Department 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Romania.  53587-53588 


Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Tobacco,  53507-53510 

Commodity  Futures  Trading  Commission 

RULES 

Conunodity  Exchange  Act: 
Commodity  interest  transactions;  intermediaries; 
amendments,  53510-53523 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Simshine  Act,  53588 

Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53588-53589 

Customs  Service 

NOTICES 
Meetings: 
Trade  symposium.  53656 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 

EcoruMnic  Development  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  53585 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Quality  Assurance  Program,  53591-53592 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53634-53635 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board- 
Idaho  N&tional  Engineering  and  Environmental 
Laboratory.  ID.  53592-53593 

Energy  Efficiency  and  Renewable  Er>ergy  Office 

PROPOSED  RULES 

Energy  conservation: 
Consimier  products  and  commercial  and  industrial 
equipment;  energy  conservation  program;  meeting, 
53554-53555 
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Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Morro  Bay,  CA;  Morro  Bay  Estuary  Feasibility  Study, 
53590-53591 


Environmental  Protection  Agency 

RULES  1 

Air  programs:  I 

Outer  Continental  Shelf  regulations — 
Alaska;  consistency  updatef53533-53535 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Kentucky  and  Indiana,  53664-53686 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky,  53657-53665,  53685-53690 
Hazardous  waste: 
Solid  waste  disposal  facilities  and  municipal  solid  waste 
landfills;  residential  lead-based  paint  waste  disposal, 
53535-53542 
PnOPOSEO  RULES  | 

Hazardous  waste:  ' 

Solid  waste  disposal  facilities  and  municipal  solid  waste 
landfills;  residential  lead-based  paint  waste  disposal, 
53566-53573 
NOTICES 
Meetings: 

Science  Advisory  Board,  53607-53608 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Economy  Products  Site,  lA,  53608 

Executive  Omce  Of  the  President 

See  Presidential  Docxmients 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Tobacco,  53507-53510 


Aviation  Administration 

NOTICES 

Exemption  petitions;  summary  and  disposition,  53652- 

53653 
Meetings: 
Harmonization  Work  Program,  53653-53654 
Satellite  Operational  Implementation  Team  Global 
Positioning  System/Wide  Area  and  Local  Area 
Augmentation  Systems;  capabilities,  53654 
U.S.  laimch  range  impsovements  and  modernization; 
commercial  requirements;  comment  request,  53654- 
53655 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation — 
Customer  proprietary  network  information  and  other 
customer  information;  telecommunications  carriers' 
use;  clarification,  53545 
NOTICES  I 

Meetings:  I 

2003  World  Radiocommimication  Conference  Advisory 
Committee,  53608-53609 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Boston  Edison  Co.  et  al.,  53598-53601 

Llano  Estacado  Wind,  LP,  et  al.,  53602-53606 
Hydroelectric  applications,  53593-53598,  53606-53607 
Applications,  hearings,  determinations,  etc.: 

Boston  Edison  Co.,  53593 

Colorado  Interstate  Gas  Co.,  53594 

Great  Lakes  Gas  Transmission  L.P.,  53594-53595 

Kern  River  Gas  Transmission  Co.,  53595 

Natural  Gas  Pipeline  Co.  of  America,  53596 

Northern  Natural  Gas  Co.,  53596-53597 

Northwest  Pipeline  Corp.,  53597 

Tennessee  Gas  Pipeline  Co.,  53597 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  53609 

Permissible  nonbanking  activities,  53609 
Meetings;  Sunshine  Act,  53609-53610 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Cape  Sable  seaside  sparrow,  53573-53575 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53612-53614 
Reporting  and  recordkeeping  requirements,  53614 
Submission  for  0MB  review;  comment  request,  53614- 
53615 
Committees;  establishment,  renewal,  termination,  etc.: 
Public  advisory  committees  and  panels;  voting  and 

nonvoting  consumer  representative  members,  53615- 
53616 
Meetings: 
Medical  Devices  Advisory  Committee,  53616 
Vaccine  and  Related  Biological  Products  Advisory 
Committee,  53616-53617 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Reeourcee  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  53617- 
53618 

Indian  Health  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  53618 

Interior  Department 

See  Blackstone  River  Valley  National  Heritage  Corridor 
Commission 
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See  Fish  and  Wildlife  Service 
See  Land  Management  Biireau 

internal  Revenue  Servicei 

PROPOSED  RULES 
Excise  taxes: 

Gasoline  tax  claims,  53564-53565 
Income  taxes: 

Catch-up  contributions  for  individuals  age  50  or  over, 
53555-53564 

Intemationai  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  bar  from — 
India,  53585-53586 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 
Automotive  replacement  glass  windshields  from — 
China,  53630-53632 

Justice  Department 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Comprehensive  program  plan;  program  activities  (2002 
FY).  53691-53710 

Labor  Department 

See  Emplo)rment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  53632- 
53634 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  Advisory  Councils — 
Sierra  Front/Northwestern  Great  Basin,  Northeastern 
Great  Basin,  and  Mojave-Southem  Great  Basin. 
53630 
Public  land  orders: 
Colorado,  53630 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Miscellaneous  amendments,  53545-53549 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53638-53640 
Submission  for  OMB  review;  comment  request,  53640- 
53641 
Meetings: 
Advisory  Coimcil 
Minority  Business  Resource  Advisory  Committee, 
53641 

National  Archives  and  Records  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  53641 


National  institute  of  Standarde  and  Technology 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  53586-53587 
Meetings: 

Malcolm  Baldrige  National  Quality  Award — 
Panel  of  Judges,  53587 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53618-53619 
Submission  for  OMB  review;  comment  request,  53619- 
53620 

Committees:  establishment,  renewal,  termination,  etc.: 
National  Cancer  Institute  Director's  Liaison  Group,  53620 

Meetings: 
National  Cancer  Institute,  53621-53622 
National  Human  Genome  Research  Institute,  53622 
National  Institute  of  Child  Health  and  Human 

Development,  53622-53623 
National  Institute  of  Environmental  Health  Sciences. 

53623 
Scientific  Review  Center,  53623-53626 

National  Oceenic  and  Atmoepheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  AUantic  fisheries — 

Gulf  of  Mexico  reef  fish,  53579-53583 
Northeastern  United  States  fisheries — 
Atiantic  mackerel,  squid,  and  butterfish,  53575-53579 
NOTICES 
Permits: 
Marine  mammals,  53587 

Natural  Reeourcee  Coneervation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Neshaminy  Creek  Watershed,  PA,  53585 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 

USS  BULKELEY,  53525-53526 

USS  HOWARD,  53524-53525 

USS  IWO  JIMA,  53528-53529 

USS  LASSEN,  53526-53528 

USS  NIMTTZ.  53529 

USS  OSCAR  AUSTIN,  53530-53531 

USS  RAMAGE,  53532-53533 

USS  ROOSEVELT,  53529-53530 

USS  TEMPEST.  53523-53524 

USS  WINSTON  S.  CHURCHILL,  53531-53532 

Nucieer  Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  53645-53646 
Meetings;  Sunshine  Act,  53646 
Applications,  hearings,  determinations,  etc.: 

Arizona  Public  Service  Co.,  53641-53643 

Exelon  Generation  Co.,  LLC,  53643-53645 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Kimball  Intemationai,  Inc.,  et  al.,  53635-53638 
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Personnel  Management  Office 

RULES  1 

Pay  administration:  j 

Combined  Federal  Campaign;  allotment  limitation;  CFR 
correction,  53507       , 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Pakistan;  financial  assistance  (Presidential  Determination 

No.  2002-02  of  October  16,  2001),  53503 
Palestine  Liberation  Organization;  waiver  of  statutory 

provisions  (Presidential  Determination  No.  2002-03  of 

October  16,  2001),  53505 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Heeilth 

See  Substance  Abuse  and  Mental  Health  Services 

Administration  i 

NOTICES  I 

Reports  and  guidance  documents;  availability,  etc.: 
National  Toxicology  Program — 

1-Bromopropane  and  2-bromopropane;  Expert  Panel 
Reports.  53626-53628 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Exemption  applications — 
MassMutual  Institutional  Funds  et  al.,  53647-53649 
Self-regulatory  organizations;  proposed  rule  changes: 

New  York  Stock  Exchange,  Inc.,  53649-53650 
Applications,  hearings,  determinations,  etc.: 

DrugMax,  Inc.,  53647 

Public  Service  Enterprise  Group  Inc.,  53647 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Texas,  53650 

Social  Security  Administration 

NOTICES 

Meetings: 

President's  Commission  to  Strengthen  Social  Security, 
53650-53651 
Organization,  functions,  and  authority  delegations: 

Commissioner  Office  et  al..  53651-53652 

Sul>stance  Abuse  and  IMentai  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Opioid  treatment  programs;  accreditation.  53628-53629 


Technology  Administration 

NOTICES 

U.S.  launch  range  improvements  and  modernization; 

commercial  requirements;  comment  request.  53654- 

53655 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 


Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  53655-53656 

Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Universcil  adjudication  rules  applicable  to  benefit  claims; 
decisions  finality,  53565-53566 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  53657-53690 

Part  III 

Justice  Department,  Juvenile  Justice  and  Delinquency 
Prevention  Office,  53691-53710 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nimibers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructicms. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  Kst  of  the  parts  affected  ttiit  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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TiUe  3— 

The  President 


Presidential  Documents 


Presidential  Determinatioii  No.  2002-02  of  October  16,  2001 
Assistance  for  Pakistan 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  614(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2364(a)(1)  (the  "Act"),  I 
hereby  detmnine  that  it  is  important  to  the  security  interests  of  the  United 
States  to  furnish  up  to  $50  million  for  Pakistan  without  regard  to  any 
provision  of  law  within  the  scope  of  section  614(a)(1)  of  the  Act.  I  hereby 
authorize  the  furnishing  of  this  assistance. 

You  are  hereby  authorized  and  directed  to  transmit  this  determination  to 
the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  October  16,  2001. 


|FR  Doc.  01-26789 
Filed  10-22-01:  8:45  am) 
Billing  code  4710-10-M 
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Presidential  Documents 


Presidential  Determination  No.  2002-03  of  October  16,  2001 

Waiver  and  Certification  of  Statutory  Provisions  Regarding 
the  Palestine  Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  and  conditions  contained  in  section  538(d)  of 
the  Foreign  Operations,  Export  Fineuicing,  and  Related  Programs  Appropria- 
tions Act,  2001,  Public  Law  106-429,  as  provided  for  in  the  Joint  Resolution 
Making  Continuing  Appropriations  for  the  Fiscal  Year  2002,  and  for  other 
Purposes  (Public  Law  107-44),  I  hereby  determine  and  certify  that  it  is 
important  to  the  national  security  interests  of  the  United  States  to  waive 
the  provisions  of  section  1003  of  the  Anti-Terrorism  Act  of  1987,  Public 
Law  100-204. 

This  waiver  shall  be  effective  for  a  period  of  6  months  from  the  date 
hereof.  You  are  hereby  authorized  and  directed  to  transmit  this  determination 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington.  October  16.  2001. 


IFR  Doc.  01-26790 
Filed  10-22-01;  8:45  am) 
Billing  code  4710-10-M 
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Rules  and  Regulations 


Federal  Register 

Vol.  66.  No.  205 

Tuesday,  October  23,  2Qpi 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docuinents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

Pay  Administration  (General) 

CFR  Correction 

PART  550— [CORRECTED] 

§550.342    [Removed] 

In  Title  5  of  the  Code  of  Federal 
Regulations,  Parts  1  to  699,  revised  as  of 
January  1,  2001,  part  550  is  corrected  by 
removing  §  550.342. 

[FR  Doc.  01-55532  Filed  10-22-01;  8:45  am] 

BIUJNQCOOE  1505-01-0 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agenqf 

Commodity  Credit  Corporation 

7  CFR  Parts  718, 723  and  1464 
RIN056O-AG40 

Amendments  to  the  Tobacco 
Martceting  Quota  Regulations 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

summary:  This  rule  implements  the 
provisions  of  the  Agricultural  Risk 
Protection  Act  of  2000  (ARPA)  regarding 
transfers  of  tobacco  allotments,  the  lease 
and  transfer  of  hurley  tobacco  quota  and 
record  keeping  for  hurley  tobacco  quota 
and  acreage.  It  also  implements  the 
provisions  of  the  Agriculture,  Rural 
Development,  Food  and  Orug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2001  (the  2001  Act) 
regarding  the  Tobacco  Loss  Assistance 
Program  2000  (TLAPOO). 

Notice  and  Comment 

Section  840  of  Pub.  L.  106-387 
requires  that  the  regulations  necessary 


to  implement  its  provisions  regarding 
TLAPOO  be  issued  as  soon  as  practicable 
and  without  regard  to  the  notice  and 
comment  provisions  of  5  U.S.C.  553  or 
the  Statement  of  Policy  of  the  Secretary 
of  Agriculture  (the  Secretary)  effective 
July  24, 1971  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
Section  263  of  Pub.  L.  106-224  requires 
that  the  regulations  necessary  to 
implement  its  provisions  regarding 
quotas  and  allotments  be  issued  as  soon 
as  practicable  and  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  effective  July  24, 1971  (36 
FR  13804)  relating  to  notices  of 
proposed  rulemaking  and  public 
participation  in  rulemaking.  These 
provisions  are  thus  issued  as  final  and 
are  effective  immediately. 
EFFECTIVE  DATE:  October  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Lewis  Jr.,  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  or  Bob  Tarczy,  Agricultural 
Economist,  Tobacco  and  Peanuts 
Analysis  Staff,  Farm  Service  Agency, 
United  States  Department  of  Agricidtiire 
(USDA),  1400  Independence  Avenue, 
SW..  STOP  0514,  Washington,  DC 
20250-0514,  telephone  (202)  720-0795, 
(202) 720-5346. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB  . 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  is: 
Commodity  Loans  and  Purchases— 
10.0514. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  pro-am  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Unfunded  Mandates 

The  provisions  of  Title  11  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
are  not  applicable  to  this  rule  because 
the  USDA  is  not  required  by  5  U.S.C. 
553  or  any  other  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
nile. 

Small  Business  Regulatory  Enforcement 
Act  of  1996 

Section  263  of  Pub.  L.  106-224  and 
Section  840  of  Pub.  L.  106-387  requires 
that  these  regulations  be  issued  as  soon 
as  practicable  after  the  date  of 
enactment  and  without  regard  to  the 
notice  and  comment  provision  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
July  24,  1971,  (36  FR  13804)  relating  to 
notice  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
They  also  require  the  Secretary  to  use 
the  provisions  of  5  U.S.C.  808,  the  Small 
Business  Regulatory  Enforcement  Act 
(SBREFA),  which  provide  that  a  rule 
may  take  effect  at  such  time  as  the 
agency  may  determine  if  the  agency 
finds  for  good  cause  that  public  notice 
is  impracticable,  imnecessary,  or 
contrary  to  the  public  purpose,  and  thus 
does  not  have  to  meet  the  requirements 
of  801  of  SBREFA  requiring  a  60-day 
delay  for  Congressional  review  of  a 
major  regulation  before  the  regulation 
can  go  into  effect.  This  final  rule  is 
considered  major  for  the  purposes  of 
SBREFA.  However,  these  regulations 
affect  a  large  number  of  agricultural 
producers  who  have  been  significantly 
impacted  by  natiu'al  disasters  and  poor 
market  conditions.  Accordingly,  and 
because  §  263  explicitly  sets  out 
Congress'  intent  that  the  waiting  period 
of  SBREFA  should  not  apply,  it  has 
been  determined  that  it  would  be 
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contrary  to  the  public  interest  and  the 
relevant  public  laws  to  delay 
implementation  of  this  rule.  This  rule  is 
therefore  made  effective  immediately. 

Paperwork  Reduction  Act 

Section  263  of  Pub.  L.  106-224 
requires  that  the  bulk  of  these 
regulations  be  promulgated  and  the 
programs  administered  without  regard 
to  the  Paperwork  Reduction  Act  and  an 
equivalent  provision  is  contained  in  the 
other  legislation  implemented  herein, 
specifically  in  section  840  of  the  2001 
Act.  This  means  that  the  information 
collections  required  by  these  rules  and 
the  burdens  that  may  be  imposed  as  a 
result  do  not  have  to  be  reviewed  and/ 
or  approved  by  the  Office  of 
Management  and  Budget  or  be  subject  to 
the  normal  requirement  for  a  60-day 
public  comment  period  that  may  be 
applicable  to  some  information 
collections. 


Background 

This  final  rule  implements  provisions 
of  section  204  (b)  (8H12)  of  the  ARPA, 
enacted  on  ]\ine  20,  2000,  which 
amended  provisions  of  the  Agricultural 
Adjustment  Act  of  1938  (1938  Act) 
pertaining  to  hurley  tobacco.  In 
addition,  as  indicated  below  provisions 
of  Pub.  L.  106-387  relating  to  tobacco 
are  also  implemented  in  this  rule. 

Section  204(b)(8)  of  the  ARPA  revised 
section  318  (g)  of  the  1938  Act  (7  U.S.C. 
1314d),  which  deals  with  the  transfer  of 
allotments  for  fire-cured,  dark  air-cured 
and  Virginia  sim-cured  tobacco.  Prior  to 
the  amendment  such  transfers  between 
farms  could  not  exceed  more  than  10 
acres  of  allotments  and  the  total  acreage 
allotted  to  any  farm  after  the  transfer 
could  not  exceed  50  percent  of  the 
acreage  of  cropland  on  the  farm.  The 
amendment  retains  the  latter  limitation 
but  drops  the  10  acre  rule.  This  rule 
updates  the  program  regulations 
accordingly. 

Section  204(b)(9)  of  the  ARPA  deals 
with  hurley  tobacco.  It  amends  section 
319(c)(3)  of  the  1938  Act  which  sets  out 
the  formula  for  setting  the  annual  burley 
tobacco  quota.  Under  that  formula,  the 
Secretary  is  allowed  to  make  an 
adjustment  in  the  calculated  formula  so 
that  stocks  of  the  tobacco  reach  a 
prescribed  "reserve  stock  level." 
Provisions  of  Section  319  have  limited 
the  amount  in  pounds  that  can  be  made 
using  that  authority;  however,  the  new 
law  provides  that  the  limitation  on  the 
adjustment  will  not  apply  beginning 
with  any  year  in  which  non-committed 
pool  stocks  of  burly  tobacco  actually  do 
reach  a  level  equal  to  or  less  than  the 
reserve  stock  level.  Hiis  rule  updates 
the  program  regulations  acoordingly. 


Section  204(b)(10)(A)  of  the  ARPA 
also  deals  with  burley  tobacco.  It  also 
amends  section  319.  It  limit  the  total 
amount  of  under  marketings  that  can  be 
"carried  over"  as  quota  additions  to 
farms,  nationwide,  in  total,  to  10 
percent  of  the  national  basic  quota  for 
the  preceding  year.  Hence,  if  individual 
farms  imder  marketings  wiU,  in  total, 
exceed  that  level,  some  form  of  factoring 
will  have  to  be  used  to  determine  the 
amount  of  under  marketings  that  can  be 
carried  forward  by  the  individual  farm. 
In  this  rule,  the  program  regulations  are 
updated  accordingly.  Further,  in  other 
legislation,  Pub.  L.  106—472,  enacted 
after  ARPA,  Congress  provided  that  the 
amendments  made  by  Section 
204(b)(10)(A)  of  the  APPA  would  only 
apply  begiiming  with  imder  marketings 
of  the  2001  crop  of  burley  tobacco  and 
with  marketings  of  the  2002  crops  of 
burley  tobacco.  Further,  in  Pub.  L.  106- 
554,  it  was  provided  that  section 
204{b)(10)(B)  would  not  be  effective 
imtil  July  1,  2002.  Hence,  this  limitation 
on  the  amount  of  imder  marketings  that 
can  be  added  to  a  farm's  quota  will  not 
be  applied  until  beginning  with  2002 
crop  (at  which  time  the  quota 
calculations  will  take  into  account  the 
2001  crop  under  marketings). 

Other  provisions  in  this  rule, 
however,  are  effective  beginning  with 
the  2001  crops.  Section  204(b)(10)(B)  of 
the  ARPA  deals  with  burley  tobacco.  It 
changes  319(k)  of  the  1938  Act  to  limit 
"fall  transfers"  of  burley  tobacco  quota 
(those  essentially  being  disaster 
transfers  of  quota  made  after  the  normal 
planting  season).  Under  the  statutory 
amendment,  the  totad  quantity  of 
tobacco  that  can  be  leased  or  transferred 
to  a  farm  during  a  crop  year  is  limited 
to  15  percent  of  the  effective  quota  on 
that  farm  that  existed  prior  to  the  lease 
or  transfer  for  leases  filed  after  July  1  of 
the  crop  year.  The  program  rules  haye 
been  updated  accordingly. 

Section  204(b){ll)  ofthe  ARPA  deals 
with  burley  tobacco.  It  revises  section 
319(1)  of  the  1938  Act  by  making  a 
technical  change  in  the  language  dealing 
with  allowing  cross-county  leasing  of 
burley  tobacco,  but  in  certain  states  only 
and  then  only  if,  in  those  states, 
producers  approve  of  the  measure  in  a 
state- wide  referendum.  Previous 
language  in  Section  319  produced 
litigation  and  following  the  statutory 
revisions  new  votes  were  held  in  those 
states  in  which  the  E)epartment  had 
previously  considered  the  measure  for 
cross-county  leasing  to  have  been 
approved.  After  that  new  vote  in  those 
foiu-  states,  three  approved  the 
measure — Tennessee,  Indiana,  and 
Ohio.  Kentucky  producers,  which  had 
pDevknisIy  approved  the  measure,  voted 


against  it.-in  thls-rule,  the  regulations    "' 
are  updated  to  reflect  the  new  votes. 

Section  204(b)(12)  of  the  ARPA  deals 
with  burley  tobacco.  It  amends  section 
319  of  the  1938  Act  by  adding  a 
requirement  that  owners  of  farms  for 
which  a  burley  tobacco  quota  is 
established  must  report  acreage  planted 
to  burley  tobacco  annually.  This  final 
rule  revises  the  tobacco  regulations  at  7 
CFR  part  1464  accordingly  and  makes  a 
corresponding  change  in  7  CFR 
718.102(b)(4). 

This  final  rule  also  implements 
provisions  of  Pub.  L.  106-387  related  to 
the  TLAP  2000.  TLAP  2000  unlike  the 
previous  "TLAP"  program  involved 
direct  federal  payments  to  farmers.  In 
the  previous  TLAP,  program  the 
pajrments  were  made  to  States  which 
then  paid  farmers.  TLAP  2000  was 
provided  for  under  Pub.  L.  106-224  and 
a  rule  implementing  that  program  was 
published  in  the  Federal  Register  on 
November  2,  2000  (65  FR  65718).  By  the 
provisions  of  that  statute  actual 
production  of  the  quota  was  required  for 
anyone  associated  with  the  quota  to  be 
paid.  However,  Section  841  of  Pub.  L. 
106-387  directs  the  Secretary  to  make 
payments  to  otherwise  eligible  persons 
who  would  have  been  paid  but  for  the 
quota  not  being  produced.  Payments  are 
to  be  made  under  the  same  rules,  and  in 
the  same  amounts,  that  otherwise 
applied  to  other  payments  but  these 
payments  are  not  subject  to  the  same 
overall  funding  limit  that  applied  to  the 
program.  Hence,  the  TLAP  rules  are 
amended  accordingly  and  they  are 
clarified,  too,  in  accord  with  the 
circumstances  luider  which  the 
payment  was  made  with  respect  to 
quota  lessees.  Other  than  the  change  in 
eligibility  compelled  by  Pub.  L.  106- 
387,  there  has  been  no  change  in 
payment  eligibility  and  no  additional 
payments  will  be  made. 

Changes  made  in  this  rule  are 
prospective  only  and  do  not  effect 
previous  program  actions  and 
determinations. 

List  ofSul^ects 

7  CFR  Part  718 

Acreage  allotments.  Marketing  quotas, 
Reconstitutions. 

7  CFR  Part  723 

Acreage  allotments.  Auction 
warehouses.  Dealers,  Domestic 
manufacturers.  Marketing  quotas 
Penalties,  Reconstitutions,  Tobacco. 

7  CFR  Part  1464 

Tobaooo.Loanr.iImporter  <  .  r--  •    n;; 
assessnM&tA.    ■.::.i  ,-  .■',,  cih-tih:t.i 
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PART  71»-PROVISIONS  APPLICABLE 
TO  MULTIPLE  PROGRAMS 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Antharity:  7  U.S.C.  1373, 1374,  7201  et 
seq.;  15  U.S.C.  714b,  Pub.  L.  106-224. 

2.  Revise  $  718.102(bK4)  to  read  as 
follows: 


1 718.102 


(4)  Participants  in  the  programs 
authorized  by  parts  723  and  1464  of  this 
title  must  report  the  acreage  planted  to  • 
tobacco  by  kind  on  all  farms  that  have 
an  effective  allotment  or  quota  greater 
than  zero;  provided  further  that  for 
burley  tobacco  each  person  who  owns  a 
farm  for  which  a  burley  quota  is 
established  must  report  the  acreage 
planted  to  burley  tobacco,  including 
instances  in  which  the  acres  planted  are 
zero  acres;  and 


PART  723— TOBACCO 

4.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Aatbority:  7  U.S.C.  1301-1314, 1314-1, 
1314b,  1314b-l.  1314b-2, 1314c,  1314d, 
1314e,  1314f,  13141. 1315, 1316, 1362, 1363, 
1372-75. 1377-1379. 1421. 1445-1  and 
1445-2. 

5.  Revise  §  723.206(c)(1)  to  read  as 
follows: 

{723.206    DelsmiininQ  tann  inerlnllnQ 


(c)  •  •  • 

{1)  Upward  adjiistments.  Adding  the: 
(i)  Ensctive  under  maiketings  from 
the  preceding  marketing  year,  but 
effective  for  the  2002  and  s\ifa«equent 
mariceting  years,  the  aggregate  amount 
for  all  farms  of  under  maricetings  of 
burley  tobacco  for  all  farms  that  can  be 
canied  over  shaU  be  limited  to  10 
percent  ofthe  national  basic  quota  of 
the  preceding  year.  If  needed,  factoring 
will  be  undertaken  to  ins\ire  that  the 
limit  of  the  preceding  sentence  is  not 
exceeded. 


6-8.  Revise  §$  723.216(eX5Hiv). 
(eKeMuHB)  and  (iK6)  to  lewl  as  follows: 

i72K21« 


(e)»  •  • 

(5)  •  •  • 

(iv)  Filed  on  or  before  July  1.  Unless 
the  receiving  fiann  is  administratively 
located  in  the  same  county  as  the 


transfnring  farm.  However,  bmiey 
tobacco  producers  in  the  States  of 
Tennessee.  Ohio  and  Indiana  shall, 
irrespective  of  the  preceding  sentence, 
be  pennitted  to  lease  and  transfer  burley 
tobacco  quota  from  one  farm  in  a  State 
to  any  other  farm  in  the  State  if  other 
conditions  for  the  transfsr  are  met 

•  •        •        •        • 

(e)  •  •  • 

(6)«  •  • 

(«)••• 

(B)  Pounds  of  quota  to  be  transferred 
to  the  lessee  farm  do  not  exceed  the 
difiisrence  obtained  by  subtracting  the 
effective  tana  soarketing  quota  (before 
the  filing  of  the  transfer  agreement)  for 
the  lessee  farm  from  the  total  pounds  of 
tobacco  marketed  and/or  available  for 
marketing  (based  on  estimated  pounds 
of  tobacco  on  hand  and/or  in  the 
process  of  being  produced)  from  the 
farm  in  the  ourent  year.  However,  the 
total  quantity  of  tobacco  that  can  be 
leased  or  traiuferred  to  a  iaim  during  a 
crop  year  may  not  exceed  that  quantity 
which  equals  15  percent  of  the  effiective 
quota  on  the  farm  prior  to  any  leases  or 
transfers  filed  after  July  1  of  the  crop 
year. 

•  •        •        •        • 

(«•  •  • 

(6)  Limitation  on  acreage  transferred. 
The  total  of  the  Fire-cured,  Dark  air- 
cured,  or  Virginia  sun-cured  tobacco 
allotment  which  may  be  transferred  for 
each  kind  of  tobacco,  by  sale,  lease,  or 
by  owner,  to  a  farm  shall  not  exceed  50 
percent  of  the  acreage  of  cropland  on 
the  farm.  The  croplmd  in  the  frirm  for 
the  current  year  for  purposes  of  such 
transfers  shall  be  the  total  cropland  as 
defined  in  Part  718  of  this  chapter. 

9.  Revise  §  723.503(a)(3)  to  read  as 
follows: 

1723.501    EstabNehingttieqiMlM. 

•  •        •        •        • 

(a)*  •  • 

(3)  Reserve  gtodc  level  adjustment. 
The  Director  may  th«i  adjust  the  total 
calculated  by  adding  the  sums  of 
paragraphs  (aXl)  and  (aM2)  of  this 
section,  by  making  such  adjustment 
which  the  Director,  in  his  discretion, 
determines  necessary  to  maintain 
inventory  levels  held  by  producer  loan 
associ^ons  for  buriey  and  flue-cured 
tobacco  at  the  reserve  stock  level.  For 
buriey  tobacco,  the  reserve  stock  level 
for  these  purposes  is  the  larger  of  50 
million  pounds  farm  sales  weight  or  15 
percent  of  the  previous  year's  national 
maricat  quota.  For  flue-cured  tobaooo. 
the  reserve  stodc  levd  for  these 
purposes  is  the  larger  of  100  million 
pouiids  turn  sales  weight  or  15  percent 


ofthe  previous  year's  national  market 
quota.  Any  adjustment  imder  this  clause 
shall  be  discretionary  taking  into 
accoimt  supply  conditions:  provided 
that  for  burley  tobacco  no  downward 
adjtistment  under  this  clause  may 
exceed  the  larger  of  35  million  pounds 
(farm  sales  weight)  or  50  percent  of  the 
amotmt  by  which  loan  inventories 
exceed  the  reserve  stock  level.  However, 
if  for  any  of  the  2001  and  subsequent 
crops  the  imcommitted  pool  stocks  of 
burley  tobacco  become  equal  to  or  less 
than  the  reserve  stock  level,  then  for 
that  year  and  any  subsequent  year  the 
limitation  contained  in  the  previous 
sentence  on  the  amoimt  of  the 
downward  adjustment  in  quota  that  may 
be  made  based  on  the  reserve  stock 
level,  for  that  kind  of  tobacco,  shall  not 
apply. 


PART  1464— TOBACCO 

10.  The  authority  citation  for  part 
1464  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423. 1441. 1445. 
1445-1;  1445-2;  15  U.S.C.  714b,  714c;  Pub. 
L.  106-78.  Pub.  L  106-113,  SUtll3S  and 
Pub.  L.  106-224. 

11.  Revise  $  1464.8(d)(1)  to  read  as 
follows: 


f  1464  J    ENgiMa 


(d)  •  •  • 

(1)  The  farm  operator  has  filed  a 
report  ofthe  acreage  planted  to  tobaooo 
on  the  farm  in  the  applicable  year  in 
accordance  with  part  718  of  this  tide. 

12.  Revise  §  1464.401(a)  to  read  as 
follows: 

11464.401    AppHcaMMy  and  basic  taraw 


(a)  This  subpart  sets  forth  the  terms 
and  conditioiu  of  the  Tobacco  Loss 
Assistance  I^ogram  2000  (TLAPOO) 
authorized  by  Section  204(b)  of  the 
Agricultural  Risk  Protection  Act  of  2000 
(Pub.  L.  106-224).  That  section  fHovides 
that  $340  miUion  of  funds  of  the 
Commodity  Credit  Corporation  (OCC) 
shall  be  made  available  to  make  direct 
pajrments  to  eligible  persoiu.  m  a  farm 
for  which  the  quantity  of  quota  of 
eligible  tobacco  allotted  to  the  farm  was 
reduced  from  the  1009  crop  year  to  the 
2000  crop  jrear. 
•        •        •        •        • 

13.  Revise  S  1464.403  to  read  as 
follows: 


For  a  person  to  be  considerBd  an 
"eligible  patson"  for  purposes  of  this 
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part,  such  person  must  own,  operate  or 
produce  eligible  tobacco  on  a  farm  for 
which  a  quota  reduction  from  the  1999 
crop  year  to  the  2000  crop  year  occurred 
and  that  was  used  for  the  production  of 
tobacco  during  the  2000  crop  year. 
Leased  quotas  may,  as  determined 
appropriate  by  the  Deputy 
Administrator  in  making  the  payments 
prior  to  January  1,  2001,  may  qualify 
operators  or  controllers  and  growers  by 
reference  by  back,  as  needed,  to  the 
leasing  farm.  Also,  to  the  extent  allowed 
by  Pub.  L.  106-387  payments  may  be 
made  to  person  without  regard  to 
whether  the  quota  was  used  for  the 
production  of  eligible  tobacco  during 
the  2000  crop  year.  Payments  that  are 
made  by  virtue  of  the  preceding 
sentence  may  by  made,  to  the  extent 
authorized  by  law,  from  funds  of  the 
Commodity  Credit  Corporation  and 
without  regard  to  the  overall  limitation 
for  payment  that  otherwise  apply  to  this 
program. 

14.  In  §  1464.404  revise  the  definition 
of  "Eligible  person"  to  read  as  follows: 

S  1464.404    Deflnttiofw. 

***** 

Eligible  person  means,  with  respect  to 
payments  under  this  part  and  subject  to 
the  provisions  of  section  1464.403  and 
other  provisions  of  this  part,  a  person 
who  owns  or  operates,  or  produces 
eligible  tobacco  on  a  farm  for  which  the 
quantity  of  quota  of  eligible  tobacco 
allotted  to  the  farm  under  part  I  of 
subtitle  B  of  title  ID  of  the  Agricultural 
Adjustment  Act  of  1938  was  reduced 
bom  the  1999  crop  year  to  the  2000  crop 
year.  Actual  production  of  the  crop  may 
be  required  to  the  extent  otherwise 
provided  in  these  rules.  For  purposes  of 
this  subpart,  further,  an  eligible  person's 
status,  as  owner  or  controller  or 
producer  of  the  tobacco,  will  be 
determined  as  of  July  3,  2000. 
•        *        •        •        • 

Signed  at  Washington,  DC.  on  October  16, 
2001. 
fames  R.  Little, 

Acting  Administrator,  Farm  Service  Agency 
and  Executive  Vice-President.  Commodity 
Credit  Corporation. 
[FR  Doc.  01-26543  Filed  10-22-01;  8:45  am] 
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Rules  Relating  to  Intermediaries  of 
Commodity  Irtterest  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  Follovdng  the  enactment  of 
the  Commodity  Futures  Modernization 
Act  of  2000  (CFMA)  and  the  resulting 
revisions  to  the  Commodity  Exchange 
Act  (CEA  or  Act),  the  Commodity 
Futures  Trading  Commission  (CFTC  or 
Conunission)  is  adopting  rules  relating 
to  intermediation  of  commodity  futiires 
and  commodity  options  (commodity 
interest)  transactions.  These  new  rules 
and  rule  amendments  provide  greater 
flexibility  in  several  areas,  and 
addresses,  among  other  things,  the 
definition  of  the  term  "principal," 
certified  financial  reports,  ethics 
training,  disclosure,  account  opening 
procedures,  trading  standards,  reporting 
requirements,  and  offsetting  positions. 
The  Commission  is  also  adopting 
changes  to  allow  a  registrant  to  notify 
the  Commission  when  a  new  natiu^l 
person  is  added  as  a  principal  promptly 
after  the  change  occ\irs. 

These  rules  are  consistent  with  the 
mandate  of  the  CFMA  to  streamline 
regulation  of  entities  registered  under 
the  Act.  Most  of  the  new  rules  and  rule 
amendments  were  part  of  the 
Commission's  final  rules  relating  to 
intermediaries  that  were  adopted  in 
December  2000,  and  subsequently 
withdrawn  following  the  CFMA's 
enactment  in  order  to  determine  their 
consistency  with  the  CFMA  (December 
Release).  Upon  reviewing  the  rules  in 
light  of  the  CFMA,  the  Commission  has 
determined  that  the  rules  being  adopted 
herein  are  consistent  with  the  CFMA. 
EFFECTIVE  DATE:  October  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Michael  A.  Piracci, 
Attorney- Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street,  NW, 
Washington,  DC  20581.  Telephone: 
(202)  418-5450. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

Section  2  of  the  CFMA  sets  forth  the 
purposes  of  the  CFMA,  which  include 
streamlining  and  eliminating 
unnecessary  regulation  for  the 
commodity  futiires  exchanges  and  other 
entities  regulated  under  the  Act.  Section 
125  of  the  CFMA  directs  the 
Commission  to  complete  a  study  of  its 
rules,  regulations,  and  interpretations 
governing  the  conduct  of  persons 
registered  under  the  Act  by  December 
21,  2001.  The  rules  adopted  herein  are 
designed  to  be  an  initial  step  in 
fulfilling  the  mandates  of  Section  2  and 
Section  125. 

Most  of  the  new  rules  and  rule 
amendments  were  pari  of  the 
Commission's  final  rules  relating  to 
intermediaries  that  were  adopted  in 
December  2000,  and  subsequently 
withdrawn  following  the  CFMA's 
enactment  in  order  to  determine  their 
consistency  with  the  CFMA  (December 
Release).!  cta  August  20,  2001,  after 
reviewing  the  rules  in  light  of  the  CFMA 
and  determining  that  the  rules  are 
consistent  with  the  CFMA,  the 
Commission  proposed  the  new  rules 
and  rule  amendments  being  adopted 
herein.2 

n.  Overview  of  Comments 

The  Commission  received  five 
comment  letters  on  the  proposals.  The 
commenters  included  Fimat  USA  Inc. 
(Fimat),  a  registered  futures  commission 
merchant  (FCM)  and  securities  broker- 
dealer  (BD);  the  Chicago  Board  of  Trade 
(CBT),  a  designated  contract  market: 
Exchange  Analytics  Inc.  (EA),  an  ethics 


'  See  Rules  Relating  to  Intermediaries  of 
Commodity  Interest  Transactions,  65  FR  39008 
(June  22,  2000)  (proposed  rules):  "Rules  Relating  to 
Intermediaries  of  Commodity  Interest 
Transactions."  65  FR  77993  (Dec.  13,  2000)  (final 
rules):  65  FR  82272  (Dec.  28,  2000)  (final  rules; 
partial  withdrawal). 

'  See  66  FR  45221  (Aug.  28.  2001). 
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training  provider;  National  Futures 
Association  (NFA),  a  registered  futures 
association;  and  the  Managed  Funds 
Association  (MFA),  an  industry  trade 
association.  Each  commenter  indicated 
that  it  generally  supported  the  adoption 
of  the  proposed  new  rules  and  rule 
amenchnents.  The  issue  that  generated 
the  most  discussion  was  ethics  training, 
which  was  addressed  by  four  of  the  five 
commenters.  As  discussed  more  fully 
below,  the  Commission  proposed  to 
replace  Rule  3.34  governing  ethics 
training  v<dth  a  Statement  of  Acceptable 
Practices. 

As  noted  above,  these  rules  are 
intended  to  be  a  first  step  with  respect 
to  intermediaries  in  meeting  the 
purpose  of  the  CFMA  to  streamline  and 
eliininate  unnecessary  regulation.  The 
Conunission  will  look  at  possible 
further  regulatory  relief  related  to 
intermediaries  as  part  of  the  study 
mandated  by  Section  125  of  the  CFMA.3 
Fimat  urged  the  Commission  to  consider 
adopting  further  relief  for  intermediaries 
prior  to  the  conclusion  of  this  study. 
The  study  is  just  one  aspect  of  the 
Commission's  ongoing  efforts  in  this 
regard  and  the  Commission  anticipates 
that  additional  reforms  may  be 
implemented  before  the  study  is 
completed.^  The  Commission  urges 
Fimat  and  any  other  persons  interested 
in  intermediaries  reform  to  submit 
comments  regarding  appropriate 
reforms  to  the  Secretary  of  the 
Commission  in  accordance  with  the 
Federal  Regtster  release  soliciting  such 
comments.^ 

in.  New  Rules  and  Rule  Amendments 

A.  Registration 

1.  Definition  of  the  Term  "Principal" 

Under  Commission  staff's  prior 
interpretation  of  the  definition  of  the 
term  "principal"  in  Rules  3.1(a)(1)  and 
4.10(e)(1),"  all  officers  of  a  registrant 
were  treated  as  principals  and  were 
required  to  register  as  such.^  In  response 


3  See  66  FR  33531  ()une  22,  2001). 

*  As  the  Commission  stated  in  the  August 
proposals,  to  the  extent  that  an  existing  rule  is  not 
addressed  in  this  release,  the  Commission  will, 
pending  further  relief,  continue  to  apply  the  rule  to 
intermediaries  transacting  business  on  behalf  of 
customers  on  designated  contract  markets  and 
registered  derivatives  transaction  execution 
facilities  (DTFs)  regardless  of  whether  the  contract 
market  or  DTF  itself,  or  its  operators,  have  been 
exempted  from  applicable  provisions  of  the  rule. 
See  66  FR  45221  at  45222. 

5  See  66  FR  at  33532. 

"Rule  3.1(a)  defines  "principal"  for  purposes  of 
the  Commission's  Part  3  rules,  which  govern 
registration.  Rule  4.10(e)  defines  "principal"  for 
purposes  of  the  Commission's  Part  4  rules,  which 
apply  to  the  activities  of  commodity  pool  operators 
(CPOs)  and  commodity  trading  advisors  (CTAs). 

'  This  interpretation  was  consistent  with  the 
language  of  the  second  proviso  to  Section  8a(2)  of 


to  changes  in  man^ement  structures 
over  the  last  20  years  and  requests  from 
registrants  that  certain  employees,  such 
as  some  vice  presidents,  not  be 
considered  principals  because  they  do 
not  exercise  a  controlling  influence  over 
the  registrant  or  any  of  its  activities 
subject  to  Commission  regulation,  the 
Conunission  is  amending  Rules  3.1(a)(1) 
and  4.10(e)(1)  by  defining  as  principals 
persons  within  a  given  organizational 
structure  who  hold  specific  offices."  A 
registrant,  therefore,  will  no  longer  be 
required  to  treat  every  officer  as  a 
principal,  but  only  those  who  meet  the 
criteria  of  the  rule  as  revised.^  The 
amendment  to  the  definition  of 
principal  thus  reduces  the  number  of 
officers  that  will  be  considered 
principals,  while  ensuring  that 
appropriate  personnel,  e.g.,  those  that 
exercise,  or  are  in  a  position  to  exercise 
a  controlling  influence  over  the 
registrant  or  any  of  its  activities  subject 
to  Commission  regulation,  remain  listed 
as  such. 

The  principal  definition  also  includes 
an  individual  who  directly  or  indirectly, 
through  agreement,  holding  company, 


the  Act,  which  states  that  a  principal  shall  mean  a 
general  partner  of  a  partnership,  any  officer, 
director  or  beneficial  owner  of  at  least  ten  percent 
of  the  voting  shares  of  a  corporation,  "and  any  other 
person  that  the  Commission  by  rule,  regulation,  or 
order  determines  has  the  power,  directly  or 
indirectly,  through  agreement  or  otherwise,  to 
exercise  a  controlling  influence  over  the  activities 
of  (firms]  which  are  subject  to  regulation  by  the 
Commission." 

'Thus,  the  principal  definition  includes,  if  the 
entity  is  organized  as  a  sole  proprietorship,  the 
proprietor:  if  a  partnership,  any  general  partner 
(including  individuals  and  entities,  such  as 
corporations);  if  a  corporation,  any  director,  the 
president,  chief  executive  officer,  chief  operating 
officer,  chief  financial  officer,  and  any  person  in 
charge  of  a  principal  business  imit.  division  or 
function  subject  to  regulation  by  the  Oimmission: 
and,  if  a  limited  liability  company  or  limited 
liability  partnership,  any  director,  the  president, 
chief  executive  officer,  chief  operating  officer,  chief 
financial  officer,  the  manager,  managing  member  or 
those  memtiers  vested  with  management  authority 
for  the  entity,  and  any  person  in  charge  of  a 
principal  business  unit,  division  or  function  subject 
to  regulation  by  the  Commission.  See  Rule  3.1(a)(1). 

The  reference  in  the  amendment  to  the 
"principal"  definition  to  "any  person  in  charge  of 
a  principal  business  unit  subject  to  regulation  by 
the  Commission"  does  not  include  departments 
such  as  human  resources  or  administration. 

■The  "principal"  definition  continues  to  include 
all  directors  of  a  corporate  registrant.  In  addition, 
the  definition  includes  the  general  provision  that 
defines  as  a  principal  any  person  occupying  a 
similar  status  as  or  performing  similar  functions  to 
those  persons  specifically  listed,  having  the  power, 
directly  or  indirectly,  through  agreement  or 
otherwise,  to  exercise  a  controlling  influence  over 
a  firm's  activities  that  are  subject  to  regulation  by 
the  Commission.  What  constitutes  "a  controlling 
influence"  will  generally  be  left  for  determination 
on  a  case-by-case  basis:  however,  such  influence 
would  be  ascribed  to.  among  others,  those  persons 
who  have  policymaking  or  managerial  authority 
over  the  activities  of  an  applicant  or  registrant  that 
are  subject  to  Commission  regulation. 


nominee,  trust  or  otherwise:  (1)  Is  the 
owner  of  ten  percent  or  more  of  any 
class  of  a  firm's  securities;  (2)  is  entitled 
to  vote  ten  percent  or  more  of  any  class 
of  a  firm's  voting  securities;  (3)  has  the 
power  to  sell  or  direct  the  sale  of  ten 
percent  or  more  of  any  class  of  a  firm's 
voting  securities;  (4)  has  contributed  ten 
percent  or  more  of  a  firm's  capital;  or  (5) 
is  entitled  to  receive  ten  percent  or  more 
of  a  firm's  profits.  Further,  the  principal 
definition  includes  an  entity  that  is  the 
direct  owner  of  ten  percent  or  more  of 
any  class  of  a  firm's  securities  or  that 
has  directly  contributed  ten  percent.or 
more  of  a  firm's  capital.  Adopting  these 
amendments  permits  the  deletion  of 
Rule  3.10(a)(2)(ii),  which  has  proved 
somewhat  unwieldy  in  practice.^"  NFA 
and  CBT  supported  these  amendments 
to  the  principal  definition. 

The  Commission  is  also  adopting 
conforming  changes  to  Rules 
4.24(f)(l)(v),  4.25{a){8)(ii)(A)  and 
4.25(c)(2)(i)(B),  applicable  to  CPOs.  and 
4.34(f)(l)(ii)  and  4.35(a)(7)(ii)(A), 
applicable  to  dTAs,  as  incorporated  by 
reference  in  amended  Rule  4.10(e)(1). 
Accordingly,  CPOs  and  CTAs  are  only 
required  to  provide  business 
backgroimds  and  proprietary  trading 
results  for  those  principals  who 
participate  in  making  trading  or 
operational  decisions,  or  supervise 
persons  so  engaged,  and  not  for  all 
officers. 

Finally,  the  Commission  is  deleting 
Rule  3.32,  which  specifies  certain 
events  or  changes  within  a  firm's 
management  structure  that  require  the 
firm  to  file  a  new  registration  form.  In 
its  place,  a  new  paragraph  (a)(2)  is  being 
added  to  Rule  3.31  to  require  the 
registrant  to  file  a  Form  8-R  on  behalf 
of  each  new  natural  person  principal 
who  was  not  listed  on  the  registrant's 
Form  7-R,  promptly  after  the  change 
occurs.  New  Rule  3.31(a)(2)  closely 
parallels  Rule  3.10(a)(2)(i),'i  and 
provides  that,  if  the  change  that  renders 
the  application  for  registration  deficient 
or  inaccurate  results  from  the  addition 
of  a  new  principal  without  a  current 
Form  8-R  on  file  with  NFA,  a  Form  8- 
R  for  that  principal  must  accompany  the 
Form  3-R  amending  the  registrant's 
application  for  registration.'^  NFA 
supported  these  rule  changes,  as  well  as 
the  changes  to  Part  4  referred  to  above. 


*°The  amendments  also  result  in  the 
redesignation  of  Rule  3.10(a)(2)(i|  as  Rule  3.10(aM2) 

"  As  noted  in  the  preceding  footnote,  this 
provision  is  being  redesignated  as  Rule  3.10(a)(2). 

"  An  additional  conforming  amendment  to  Rule 
3.21(c)  reflects  the  deletion  of  Rule  3.32.  and  the 
addition  of  new  paragraph  (a)(2)  to  Rule  3.31. 
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2.  Application  Procedures  for  IBs  and 
FCMs 

The  Commission  is  also  adopting  Rule 
1.10(a)(2)(ii)(A)(5),  which  will  permit 
applicants  for  registration  as  IBs  who 
raise  their  own  capital  to  satisfy 
minimum  financial  requirements,  to  file 
an  unaudited  financial  report  indicating 
satisfaction  of  the  minimum 
requirements,  rather  than  requiring 
them  to  provide  certified  financial 
statements  with  their  registration 
application.  13  A  firm  taldng  advantage 
of  the  new  procedure  will  be  subject  to 
an  op-site  review  within  six  months  of 
registration  by  the  firm's  designated 
self-regulatoiy  organization  (DSRO)  or, 
at  the  DSRO's  discretion,  a  conference 
between  appropriate  staff  of  the  firm 
and  the  DSRO  at  the  DSRO's  offices.^^ 
This  alternative  procedure  is  modeled 
on  similar  procedures  in  the  sectirities 
industry.'* 

With  respect  to  the  six-month  review 
that  must  be  conducted  should  an  EB 
choose  not  to  file  a  certified  financial 
statement  with  its  registration 
application,  the  Commission  beUeves 
that  the  six-month  time  period  for  the 
review  of  IBs  should  be^  from  the  date 
the  applicant  is  registered.  The 
Commission  has  held  consistently  that 
once  a  registrant  becomes  registered  in 
a  certain  capacity,  the  registrant  is 
immediately  assiuned  to  be  engaging  in 
the  activities  permitted  by  such 
registration.  1"  However,  the 
Commission  notes  that  the  DSRO  will 
be  able  to  conduct  the  review 
telephonically  where  the  DSRO  does  not 


"  However,  thote  IB  applicants  who  do  not  raise 
their  own  capital  continue  to  be  required  to  file  a 
guarantee  agreement  entered  into  with  an  FCM  with 
their  registration  application.  IBs  and  FCMs  should 
refer  to  Commission  Rules  1.10(i)  and  1.57(a)(1) 
concerning  the  procedures  applicable  to  guarantee 
agreements.  See  also  First  American  Discount  Corp. 
V.  CFTC.  222  F.3d  1006  (DC.  Cir.  Aug.  18,  2000). 

Filing  of  financial  statements  or  guarantee 
agraaments  is  unneceaaary  for  any  FCM  or  IB 
registered  in  accordance  with  recently-adopted  Rule 
3.10(aM3),  which  applies  to  those  sacurities  brokers 
or  dealers  registering  as  FCMs  or  IBs  because  their 
only  fututea-related  activities  involve  security 
futures  producU.  See  66  FR  43060  (Aug.  17,  2001). 

M  Altfaough  the  rule  does  not  rei|uire  IBs  to  file 
a  cartifiad  financial  statement  with  thair  applicabon 
for  ragiatratiaa.  this  does  not  prachide  any  SRO 
from  impoaing  this  raquiramant  befare  accepting  an 
IB  lor  maaaberahip. 

**  Certain  technical  amendmanta  ate  also  being 
made  to  para^ph  (iNS).  which  addieaaai 
guaranteed  IB*'  complianca  with  the  financial 
rapocting  requirements  in  the  event  that  their 
guarantee  agreement  has  been  tetBunated.  Such  IBs 
%riU  be  deemed  to  have  satisfied  the  Commission's 
minimum  financial  raquiremants  if  they  enter  into 
another  guarantee  apaemant  or  file  a  caftified  Form 
1-FR-^B. 

■•  See.  e.g..  In  re  Premex.  (1962-1984  Transfbr 
Binder)  Comm.  Fut.  L.  Rep.  (CCH)  1 21.992  (Feb.  1, 
1964).  o/f  d  in  rehvard  part,  iw'd  in  part.  76S  F.2d 
1403  (9lh  Cir.  1966). 


have  reason  to  question  the  IB's  capital. 
In  addition,  an  applicant  that  does  not 
wish  to  be  subject  to  the  six-month 
review  can  continue  to  follow  the 
existing  rules  and  file  a  certified 
financial  statement  with  its  application. 
The  Commission's  December  Release 
contained  relief  for  FCM  applicants 
similar  to  that  provided  to  IB  applicants. 
The  Commission  did  not  repropose 
these  rule  changes  for  FCM  appUcants 
in  light  of  comments  filed  by  NFA  and 
CBT  on  the  June  2000  proposed  rules. 
NFA  and  CBT  reiterated  in  their 
comment  letters  filed  on  the  August 
2001  proposals  their  strong  support  for 
maintaining  the  requirement  of  a 
certified  financial  report  as  part  of  an 
FCM  registration  application.  ^^ 

B.  Fitness  and  Supervision 

An  essential  component  of 
maintaining  fitness  is  continuing 
education  concerning  obligations  imder 
the  Act  and  rules  theretmder.  In  order 
to  provide  flexibility  and  ease 
compliance  for  all  registrants,  the 
Commission  proposed  deleting  Rule 
3.34  and  instead  implementing 
Congressional  intent  regarding  ethics 
training  through  a  Statement  of 
Acceptable  Practices.  Rule  3.34 
specified  the  frequency  and  duration  of 
ethics  training,  the  suggested 
curriculum,  qualifications  of  instructors, 
and  the  necessary  proof  of  attendance  at 
such  classes.  In  proposing  to  rej^ace  the 
rule  with  a  Statement  of  Acceptable 
Practices  that  leaves  the  format, 
frequency,  and  providers  of  ethics 
training  up  to  the  registrants 
themselves,  the  Commission  noted  that 
greater  flexibility  regarding  ethics 
training  would  be  afforded  to  registrants 
than  had  been  permitted  tmder  Rule 
3.34  so  that  r^strants  could  tailor 
training  to  their  particular  business 
activities.  For  registrants  seeking 
guidance  as  to  the  maintenance  of 
(Htjper  ethics  training  procedures,  the 
Statement  of  Acceptable  Practices 
would  serve  as  a  "safe  harbor."^" 


*'  As  noted  in  the  August  2001  propoaals,  the 
Commiaaion  did  not  repropose  its  "pasaporting" 
registiatian  procedure  in  light  of  various  provisions 
of  the  CFMA.  See  06  FR  45221  at  45222  ft  n.2.  The 
Commiaaion  also  indicated  that  it  might  revisit  that 
issue  in  the  context  of  the  study  mandated  by 
Section  125  of  the  CFMA.  NFA  agreed  that  the 
Commisaioa's  earlier  passpotting  propoaal  was 
generally  rendered  moot  fa^  the  CFMA,  but  stated 
that  the  issue  of  streamlining  the  reg)^(tt«tion 
pioceaa  lor  dual  securities  and  fiituraa  applicants  by 
eliminating  duplicate  background  chacika  ahould  be 
addressed  as  part  of  the  mandated  study. 

'*  For  instance,  under  the  Statement  of 
Acceptable  Practices,  registrants  may  engage  in 
ethics  training  programs  sponaared  by  the 
registrants  themselves,  their  DSROs,  trade 
associations  or  others.  The  fcirmat  of  such  training, 
whathar  by  personal  or  racotdad  instruction,  or  hjf 


Ethics  training  generated  the  most 
discussion  among  the  commenters. 
Fimat  commented  that,  while  it  did  not 
oppose  the  elimination  of  Commission 
Rule  3.34.  it  did  believe  that  a 
Commission  rule  providing  for  ethics 
training  on  a  specified  schedule  would 
help  Fimat  to  "ensure  full  cooperation 
by  all  [of  its]  employees."  EA  expressed 
opposition  to  the  repeal  of  Rule  3.34. 
although  it  indicated  that  it  would  be 
amenable  to  the  removal  of  the 
minimum  time  requirements  of  that  rule 
(four  hours  within  six  months  of  being 
granted  registration  and  an  hour  every 
three  years  thereafter)  and  to  allowing 
training  in  whatever  format  works  best 
for  the  industry.  EA  also  expressed 
concern  about  the  maintenance  of 
records  of  completion  of  ethics  training 
and  stated  that  NFA  should  continue  to 
assist  firms  by  maintaining  records  of 
training  even  if  Rule  3.34  is  replaced 
with  a  Statement  of  Acceptable 
Practices.  EA  stated  that  ^e 
Commission's  proposal  concerning 
ethics  training  would  create  imcertainty. 
may  lead  firms  to  place  an  inadequate 
priority  on  training,  and  weaken  public 
confidence  in  the  industry.  CBT 
applauded  the  Commission's  proposal 
concerning  ethics  training,  stating  that 
the  result  would  avoid 
micromanagement  in  this  area, 
consistent  with  the  overall  intent  of  the 
CFMA.  NFA  also  strongly  supported  the 
Commission's  proposal,  claiming  that 
the  current  rule  was  far  too  detailed  and 
administratively  cumbersome. 

The  Commission  does  not  believe  that 
the  replacement  of  the  rule  with  a 
Statement  of  Acceptable  Practices 
diminishes  a  registrant's  obligations  to 
remain  fit  and  to  adequately  supervise 
the  handling  of  customer  accounts. 
Instead,  the  Commission,  through  the 
Statement  of  Acceptable  Practices, 
which  provides  guidance  to  registrants 
to  develop  training  programs  that  are 
suited  to  their  individual  needs,  is 
signaling  thst  ethics  should  be 
considered  an  ongoing  responsibility 
rather  than  an  episodic  one.  The 
Commission  beUevet  that  the  essence  of 
the  ethics  training  or  continiung 
education  requirement  is  to  ranain 
currant  as  to  the  legal  requirements 
applicable  to  a  penon't  role  in  the 
futures  industry,  which  a  r^istrant 
ignores  at  his  or  her  peril.  1^ 
Conunission  further  believes  that,  given 


diculatioa  of  wfittan  materials  such  as  legal  caaaa. 
interpiatatlve  lattan  or  advisories,  is  left  to  the 
diaciatian  of  ragislranU  and  DSROs.  It  Is  also 
pemiaaibla  to  raquira  training  an  whalavar  periodic 
baais  the  i«gistrants  and  DSROi  daam  appropriate. 
Thus,  the  Coouniaaion  will  not  specify  any 
particular  prograna  at  pracaduraa  thai  muat  ba 
followed. 
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the  increasing  rapidity  of  market  • 
evolution,  it  is  appropriate  for  firms  to 
determine  how  frequently  their 
employees  need  to  be  updated  on  their 
obligations  to  customers.  Thus,  the 
Commission  is  not  adopting  EA's 
suggestion  to  maintain  the  current  six- 
month  and  three-year  training  schedule 
or  Fimat 's  suggestion  that  the 
Commission  mandate  that  all  registrants 
participate  in  some  kind  of  program  at 
least  annually  or  once  within  some 
other  specified  time  period.  Instead,  the 
Commission  is  replacing  Rule  3.34  with 
the  Statement  of  Acceptable  Practices  as 
proposed. 

Tne  Commission  is  also  publishing  its 
recent  "guidance  letters"  issued  to  NFA 
concerning  the  treatment  of  SRO 
disciplinary  actions  in  assessing  the 
fitness  of  floor  brokers  (FBs)  and  floor 
traders  (FTs).  The  guidance  letters  were 
issued  to  provide  greater  clarity  in 
interpreting  the  "other  good  cause" 
ground  for  statutory  disqualification 
frtjm  registration  under  Section  8a(3)(M) 
of  the  Act.  These  letters  are  being  added 
to  the  end  of  Appendix  A  to  Part  3  as 
they  relate  to  the  issue  of  "other  good 
cause,"  which  is  discussed  at  the  end  of 
Appendix  A. 

C.  Financial  Requirements 

1.  Trading  by  Non-Institutional 
Customers  on  DTFs 

Although  access  to  DTFs  is  generally 
limited  to  institutional  customers,'^ 
under  certain  conditions  a  DTF  may 
permit  non-institutional  customers  to 
enter  into  transactions  thereon.  To 
address  the  higher  degree  of  risk 
associated  with  the  lower  regulatory 
protections  offered  to  DTF  participants, 
such  non-institutional  customer 
business  may  be  transacted  through  a 
registered  FCM  that  (1)  is  a  clearing 
member  of  a  derivatives  clearing 
organization,  and  (2)  has  a  minimvun  net 
capital  of  at  least  $20  million.^"  Such  an 
FCM  is  considered  to  be  more  capable 
of  properly  handling  these  transactions 
and  the  associated  risk. 

The  Commission  is  adopting  new 
Rule  4.32  to  permit  registered  CTAs  to 
enter  trades  on  or  subject  to  the  rules  of 
a  DTF  on  behalf  of  a  non-institutional 
customer,  provided  that  the  CTA:  (1) 
directs  the  client's  commodity  interest 
account;^'  (2)  directs  accotmts 


<*  See  new  Part  37  of  the  Commission  rules,  66 
FR  42256  at  42271  (Aug.  10,  2001). 

20  Section  5a  of  the  Act,  7  U.S.C.  7a,  as  amended 
by  Pub.  L.  No.  106-554, 114  Stat.  2763. 

2)  The  term  "direct"  as  defined  in  Rule  4.10(f), 
refers  to,  in  the  context  of  trading  commodity 
interest  accounts,  "agreements  whereby  a  person  is 
authorized  to  cause  transactions  to  be  effected  for 
a  client's  commodity  interest  account  without  the 
client's  specific  autliorization." 


containing  tottd  assets  of  not  less  thau' 
$25  million  at  the  time  the  trade  is 
entered;  and  (3)  discloses  to  the  client 
that  it  may  enter  trades  on  a  DTF  on  the 
client's  behalf.  Paragraph  (b)  of  Rule 
4.32  further  requires  that  the  client's 
commodity  interest  accoimt  be  carried 
by  a  registered  FCM.  However,  an  FCM 
who  receives  orders  on  behalf  of  a  non- 
institutional  customer  from  a  CTA 
acting  in  accordance  with  Rule  4.32 
need  not  maintain  $20  million  in 
minimum  adjusted  net  capital.  See  Ride 
1.17(a)(l)(ii)(B). 

As  with  a  highly-capitalized  FCM,  a 
CTA  meeting  this  asset  test,  in  its 
capacity  as  a  professional  asset  manager, 
should  have  the  appropriate  financial 
sophistication  to  handle  the  risk 
associated  with  trading  for  non- 
institutional  customers  on  a  DTF.^z 
Additionally,  focusing  on  the  financial 
sophistication  of  the  person  managing 
the  assets,  rather  than  on  the 
sophistication  of  the  individual  client 
advised  by  the  CTA,  is  consistent  with 
the  approach  taken  by  the  Commission 
in  adopting  Rule  30.12."  NFA  and  MFA 
supported  the  new  rule  pertaining  to 
CTAs. 

In  order  to  provide  guidance  to  non- 
institutional  customers  trading  through 
a  highly-capitalized  FCM  or  a  CTA 
meeting  the  standards  of  Rule  4.32,  NFA 
will  issue  a  Statement  of  Acceptable 
Practices  regarding  additional 
disclosines  to  be  made  to  such 
customers  trading  on  DTFs  and  on 
related  issues  involving  price 
dissemination.  NFA  stated  in  its 
comment  letter  that  it  looked  forward  to 
developing  appropriate  disclosures  for 
non-institutional  customers  trading  on 
DTFs. 

2.  Investment  of  Customer  Ftmds 

Final  rules  and  rule  amendments 
concerning  the  investment  of  customer 
funds  by  FCMs  and  clearing 
organizations  became  effective  on 
December  28,  2000.2^  To  iiacilitate  the 
implementation  of  Rule  1.25  and  its 
related  amendments,  new  paragraph 
(a)(7)  to  Rule  140.91  is  being  added  to 
delegate  to  the  Director  of  the  Division 
of  Trading  and  Markets  any  fimctions 
reserved  to  the  Commission  in  Rule  1.25 
regarding  permitted  investments  for 
customer  funds.  The  Commission  notes 
that  it  has  determined  not  to  rescind 
Division  of  Trading  and  Markets 
Financial  and  Segregation  Interpretation 
No.  9  (Interp.  9).^^  "Uxe  Commission  had 


previously  indicated  that  it  would  do  so 
in  light  of  the  fact  that  amendments  to 
Rule  1.25  would  now  permit  investment 
of  customer  fimds  in  money  market 
mutual  funds  (MMMFs).^^  Because 
Interp.  9  addresses  the  use  of  money 
market  deposit  accoimts  rather  than 
MMMFs,  however,  the  Commission  has 
decided  not  to  rescind  Interp.  9. 

D.  Risk  Disclosure  and  Account 
Statements 

The  Commission  recognizes  that  there 
are  certain  areas  of  the  account  opening 
process  that  may  be  streamlined. 
Accordingly,  the  Commission  has 
adopted  amendments  to  Rules  1.55(d)(1) 
and  (2),  to  permit  certain  required 
disclosures,  such  as  those  concerning 
consent  to  (1)  allow  electronic 
transmission  of  statements  under  new 
Rule  1.33(g).27  or  (2)  transfer  funds  out 
of  segregated  accoimts  to  another 
account  (such  as  a  money  market 
account),  to  be  included  in  a  customer 
agreement  and  acknowledged  through  a 
"single  signature,"  rather  than  the 
multiple  signatures  that  are  currently 
required.^"  The  single  signature  may  be 
made  electronicalfy  as  provided  for  in 
Rules  1.3(tt)  and  1.4.28 

CBT  supported  these  rule  changes. 
NFA  commented  that  Rule  1.55  should 
not  dictate  the  specifics  of  delivering 
and  acknowledging  disclosure.  Because 
the  Commission  made  no  proposal  on 
those  aspects  of  Rule  1.55,  it  has 
determined  not  to  adopt  NFA's 
suggestion,  but  will  revisit  the  issue  in 
the  intermediary  study. 

E.  Trading  Standards 

The  Commission  proposed  that  Rules 
155.1. 155.3.  and  155.4,  which 
collectively  require  FCMs  and  IBs  to 
establish  and  to  maintain  supervisory 
procedures  to  assure  that  neither  they 
nor  any  affiliated  persons  use  their 
knowledge  of  customer  orders  to  the     , 
customer's  disadvantage,  continue  to 
apply  to  intermediation  of  trades  on 
contract  markets.  The  Commission  also 
proposed  to  extend  these  requirements 
to  trading  by  non-institutional 
customers  on  DTFs  under  new  Rule 
155.6(a).  Rules  155.1, 155.3  and  155.4 
have  helped  the  Commission  to  deter 


"  See  Section  la(12)(C)  of  the  Act 
"  See  65  FR  47275,  at  47277  (Aug.  2,  2000). 
"  See  65  FR  82270  (Dec  28,  2000). 
u  1  Comm.  Fut.  L.  Rep.  (OCH)  f  71 19  (Nov.  23. 
1983).     ...  •■-! 


'0  See  65  FR  at  78001  n.53. 

"  See  infra. 

>■  Contemporaneously  with  opening  an  account, 
an  FCM  may  obtain  the  acknowledgment  of  receipt 
and  understanding  of  the  risk  disclosure  statement, 
along  with  margin  funds  and  any  other  required 
account  opening  documents,  from  the  customer. 
However,  the  FCM  remains  responsible  for  ensuring 
that  the  risk  disclosure  document  is  furnished  to 
the  customer  in  such  a  way  that  the  customer  can 
review  and  understand  the  document  before 
committing  funds  to  the  FCM. 

»  65  FR  1 2466  (Mar.  9,  2000). 
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such  practices  as  "front-running," 
"trading  ahead,"  "bucketing,"  and 
improper  disclosure  of  customer  orders. 
However,  for  intermediation  of  trades  by 
institutional  customers  at  DTFs,  the 
Commission  proposed  to  adopt  a  new 
Rule  155.6(b),  which  would  set  forth  a 
general  standard  of  practice  in  this  area. 
The  Commission  also  indicated  in  the 
August  2001  proposals  that  it  would 
consider  the  development  of  a 
Statement  of  Acceptable  Practices  to  be 
issued  at  a  later  date,  with  the 
consultation  of  DTFs,  regarding 
Appropriate  procediues  that  should  be 
employed  in  order  to  ensure  compliance 
with  the  general  standard.  ^^ 

NFA  commented  that,  with  respect  to 
trading  standards,  there  should  be  no 
distinctions  based  upon  the  type  of 
trading  facility  or  the  type  of  customer. 
NFA  further  conunented  that  it  could 
support  either  extending  the  existing 
rules  to  DTFs  or  a  core  principle  with 
a  Statement  of  Acceptable  Practices  for 
both  designated  contract  markets  and 
DTFs.  CBT  suggested  a  rule  change 
related  to  the  Commission's  proposal  to 
retain  the  applicability  of  Rules  155.3 
and  155.4  to  FCMs  and  IBs  with  regard 
to  transactions  on  designated  contract 
markets.  CBT  noted  that  paragraph 
(b)(2)  of  each  rule  prohibits  an  FCM  or 
IB,  respectively,  and  their  affiliated 
persons,  from  knowingly  taking  the 
other  side  of  a  customer  order  "except 
with  such  other  person's  prior  consent 
and  in  conformity  with  contract  market 
rules  approved  by  the  Commission." 
(Emphasis  added.)  CBT  requested  that, 
in  light  of  the  new  rule  certification 
procedures  permitted  by  the  CFMA  and 
the  Commission,  the  emphasized  text  be 
amended  to  read  "approved  by  or 
certified  to  the  Commission." 

The  Commission  believes  that  its 
proposed  approach  with  respect  to 
trading  standards  strikes  a  reasonable 
balance  in  preserving  rules  that  have 
worked  successfully  over  the  years  in 
ctubing  abusive  trading  practices,  while 
relaxing  certain  of  the  specific 
provisions  of  the  existing  rules  in 
connection  with  the  trading  on  DTFs  by 
more  sophisticated  customers.  New 
Rule  155.6  is  intended  to  proscribe  the 
same  trade  practice  abuses  as  Rules 
155.1,  155.3.  and  155.4.  Accordingly. 
the  Commission  is  adopting  Rule  155.6 
as  proposed  and  has  determined  not  to 
follow  NFA's  suggestions  in  this  area. 


'"Because  the  DTF  is  a  new  institution,  and  it  is 
not  known  bow  such  an  institution  would  choose 
to  operate  (e.g..  a  UTF  may  choose  to  sponsor 
trading  in  a  traditional  open-outcry  pit  trading 
system,  in  a  purely  automated,  electronic  trading 
format,  or  in  a  combination  of  the  two  formats),  the 
Commission  is  not  at  this  time  issuing  a  Statement 
of  Acceptable  Practices  in  this  area. 


However,  the  Conunission  believes  that 
CBT's  comment  is  valid  and  has 
adopted  amendments  to  Rules  155.3  and 
155.4  to  encompass  rules  certified  to  the 
Commission  as  well  as  those  approved 
by  the  Commission  concerning  trading 
standards. 

F.  Recordkeeping 

1.  Customer  Account  Statements 

In  keeping  with  changes  in 
technology  and  commercial  practices, 
the  Commission  proposed  to  codify  its 
previous  Advisory  relating  to  the 
electronic  transmission  of  account 
statements  in  new  Rule  1.33(g).3^  The 
Advisory  permitted  an  FCM,  with 
customer  consent,  to  deliver  required 
confirmation,  purchase-and-sale,  and 
monthly  account  statements 
electronically  in  lieu  of  mailing  a  paper 
copy.  FCMs  need  only  to  retain  the 
daily  confirmation  statement  as  of  the 
end  of  the  trading  session,  provided  that 
it  reflects  all  trades  made  during  that 
session.  Before  transmitting  any 
statement  electronically  to  a  customer, 
however,  the  FCM  is  required  to  make 
certain  disclosures  regarding  the 
practice,  including:  (1)  The  electronic 
mediiun  or  source  through  which 
statements  would  be  delivered,  (2)  the 
diu^tion,  whether  indefinite  or  not,  of 
the  period  during  which  consent  would 
be  effective,  (3)  any  charges  for  such 
service,  (4)  the  information  that  would 
be  delivered  electronically,  and  (5)  a 
statement  that  consent  to  electronic 
delivery  may  be  revoked  at  any  time. 
For  non-institutional  customers,  the 
FCM  is  required  to  obtain  the 
customer's  signed  consent 
acknowledging  the  disclosures,  prior  to 
the  transmission  of  any  statement  by 
means  of  electronic  media.  The 
acknowledgement  could  be  made 
through  a  single  signature  in  accordance 
with  Rule  1.55  as  discussed  above. 
Institutional  customers  do  not  need  to 
provide  written  consent,  and  the 
Commission  recommends  that  FCMs 
confirm  procedures  relating  to 
electronic  transmission  of  statements  to 
institutional  customers  as  described  in 
the  above-referenced  Advisory.  Any 
statement  required  to  be  furnished  to  a 
person  other  than  a  customer  in 
accordance  with  paragraph  (d)  of  Rule 
1.33  would  also  be  permitted  to  be 
furnished  by  electronic  media. 

NFA  opposed  codification  of  the 
Advisory,  even  though  it  fully  supports 
its  content.  NFA  stated  that  codification 
would  decrease  flexibility  and  that  the 
Advisory  should  be  treated  as 


acceptable  practices  guidance  rather 
than  codified  in  a  rule.  The  Commission 
believes  that  adopting  the  contents  of 
the  Advisory  as  a  rule  provides  greater 
legal  certainty  and  visibility,  and  has 
determined  to  adopt  new  Rule  1.33(g)  as 
proposed. 

2 .  Close-Out  of  Offsetting  Positions 

The  Commission  is  amending  Rule 
1.46  to  allow  customers  or  account 
controllers  to  instruct  the  FCM  (in 
writing  or  orally)  if  they  wish  to  deviate 
from  the  ciurent  default  rule  that  the 
FCM  close  out  offsetting  positions  on  a 
first-in,  first-out  basis,  looking  across  all 
accounts  it  carries  for  the  same 
customer.32  NFA  supported  this  rule 
change,  but  cautioned  that  the 
discretion  provided  by  the  rule 
amendment  should  not  be  misused  to 
permit  customers  to  change  offsetting 
instructions  on  every  transaction.  The 
Commission  appreciates  these  concerns 
and  will  monitor  implementation  of  the 
rule  amendment  to  prevent  misuse. 

The  Commission  proposed  that  CPOs 
and  CTAs  be  required  to  disclose  to 
customers,  under  amendments  to  Rules 
4.24(h)(2)  and  4.34(h),  respectively,  if 
they  instruct  an  FCM  to  deviate  from  the 
default  rule  for  closing  out  offsetting 
positions.33  NFA  objected  to  these 
proposals.  NFA  commented  that 
disclosure  would  only  be  material  if  a 
CPO  or  CTA  is  compensated  based  upon 
realized  gains  and,  if  that  is  the  case, 
disclosure  about  how  positions  are 
closed  out  and  the  effect  on  fees  is 
already  required.  The  Commission 
believes  that,  given  the  change  in  the 
longstanding  rule  concerning  offsetting 
positions  and  the  concerns  about 
possible  misuse  expressed  by  NFA  as 
noted  above,  disclosure  by  CPOs  and 
CTAs  as  proposed  is  appropriate. 
Accordingly,  the  Conunission  has 
determined  to  adopt  the  amendments  to 
Rules  4.24(h)(2)  and  4.34(h)  as 
proposed. 

In  order  to  implement  this  revision  of 
Rule  1.46,  the  Commission  is  amending 
the  rule  by  inserting,  after  the  words 
"omnibus  accounts"  in  paragraph  (a), 
the  phrase  "or  where  the  ciistomer  or 
account  controller  has  instructed 
otherwise."  Rule  1.46  is  also  being 


'■  65  FR  at  39017:  see  also  62  FR  31507  Oune  10. 
1997). 


"  An  FCM  must  take  into  consideration  positions 
in  separate  accounts  of  the  same  customer  that  it 
is  carrying  in  applying  Rule  1.46.  See  57  FR  55082. 
S5083  n.2  (Nov.  24. 1992).  citing  U.S.  Department 
of  Agriculture,  Commodity  Exchange  Authority 
Administrative  Determination  No.  134  (May  25. 
1948). 

'^  Generally,  responsibility  for  transmitting 
instructions  regarding  ofbet  would  lie  with  the 
registrant  directing  trading.  Thus,  where  a  pool's 
trading  is  directed  by  a  CTA.  it  would  be  the  CTA 
who  would  be  responsible  for  transmitting  ofbet 
ifutnictions.  not  the  CPO. 
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amended  by  revising  paragraph  (e)  to 
correspond  to  new  Rule  1.33(g)  (the 
substance  of  paragraph  (e)  of  Rule  1.46 
is  being  deleted  because  it  relates  back 
to  paragraph  (d)(6),  which  is  being 
removed  and  reserved)  to  read:  "The 
statements  required  by  paragraph  (a)  of 
this  section  may  be  furnished  to  the 
customer  or  the  person  described  in 
§  1.33(d)  by  means  of  electronic 
transmission,  in  accordance  with 
§  1.33(g)." 

IV.  Section  4(c)  Findings 

Certain  of  the  rules  and  rule 
amendments  discussed  herein  are  being 
adopted  under  Section  4(c)  of  the  Act, 
which  grants  the  Commission  broad 
exemptive  authority.  Section  4(c)  of  the 
Act  provides  that,  in  order  to  promote 
responsible  economic  or  financial 
iimovation  and  fair  competition,  the 
Commission  may,  by  rule,  regulation  or 
order,  exempt  any  class  of  agreements, 
contracts  or  transactions,  including  any 
person  or  class  of  persons  offering, 
entering  into,  rendering  advice  or 
rendering  other  services  with  respect  to 
the  agreement,  contract,  or  transaction, 
from  any  of  the  provisions  of  the  Act 
(except  certain  provisions  governing  a 
group  or  index  of  securities  and  security 
futures  products).  As  relevant  here, 
when  granting  an  exemption  pursuant 
to  Section  4(c),  the  Commission  must 
find  that  the  exemption  would  be 
consistent  with  the  public  interest. 

As  explained  above,  the  rules  and  rule 
amendments  provide  greater  flexibility 
for  intermediaries  and  their  customers 
in  several  areas.  Specifically,  the 
Commission  is  adopting  rule 
amendments  concerning  the  definition 
of  the  term  "principal"  that  are 
narrower  than  the  language  of  the 
second  proviso  of  Section  8a(2)  of  the 
Act.  These  amendments  recognize  the 
evolution  of  management  structures  by 
reducing  the  number  of  officers  that  will 
be  considered  principals,  while 
ensuring  that  appropriate  personnel  that 
perform  significant  roles  within  the  firm 
remain  listed  as  such.  The  Commission 
believes  that,  in  light  of  the  conditions 
and  safeguards  provided  for  under  the 
rules  and  rule  amendments,  the 
exemptive  relief  will  have  no  adverse 
effect  on  any  of  the  regulatory  or  self- 
regulatory  responsibilities  imposed  by 
the  Act.  Moreover,  the  Commission 
believes  ^t  the  additional  flexibility 
for  intermediaries  and  their  customers 
provided  for  by  the  rules  and  rule 
amendments  adopted  herein  are 
consistent  with  the  public  interest.  Ilie 
Commission,  in  proposing  the  rules  and 
rule  amendments  adopted  herein, 
specifically  invited  public  comment  on 


this  finding.  The  Commission  received 
no  comments  regarding  this  finding. 

V.  Cost-Benefit  Analysis 

Section  15  of  the  Act,  as  amended  by 
Section  119  of  the  CFMA,  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  imder  the  Act.  By  its 
terms.  Section  15  as  amended  does  not 
require  the  Commission  to  quantify  the 
costs  and  benefits  of  a  new  regulation  or 
to  determine  whether  the  benefits  of  the 
regulation  outweigh  its  costs.  Rather, 
Section  15  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

The  amended' Section  15  further 
specifies  that  costs  and  benefits  shall  be 
evaluated  in  light  of  five  broad  areas  of 
market  and  public  concern:  protection 
of  market  participants  and  the  public; 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets; 
price  discovery;  sound  risk  management 
practices;  and  other  public  interest 
considerations.  Accordingly,  the 
Commission  could  in  its  discretion  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  and  could  in  its 
discretion  determine  that, 
notv^thstanding  its  costs,  a  particular 
nUe  was  necessary  or  appropriate  to 
protect  the  pubUc  interest  or  to 
effiectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  piuposes  of  the 
Act. 

This  rulemaking  constitutes  a  package 
of  related  rule  provisions  affecting 
market  intermediaries.  The  rules  and 
rule  amendments  are  intended  to 
provide  greater  flexibility  for 
intermedliaries  and  their  customers  in 
their  methods  of  doing  business.  The 
Commission  is  considering  the  costs 
and  benefits  of  these  rules  in  li^t  of  the 
specific  provisions  of  Section  Is  of  the 
Act: 

1.  Protection  of  market  participants 
and  the  public.  In  general,  the  rules 
would  be  expected  to  cost  little  in  terms 
of  diminishing  the  protection  of  market 
participants  and  the  public. 

2.  Efficiency  and  competition.  The 
rules  are  expected  to  benefit 
competition  and  market  efficiency 
broadly  by  providing  increased 
flexibility  for  intermediaries.  For 
instance,  the  Commission  is  adopting 
new  rule  amendments  concerning  the 
definition  of  the  term  "principal"  that 
recognize  the  evolution  of  management 
structures  by  reducing  the  niunber  of 
officers  that  will  be  considered 
principals,  while  ensuring  that 
personnel  that  exercise  or  are  in  a 
position  to  exercise  a  controlling 
influence  over  the  activities  of  the 

'  registrant  will  remain  listed  as  such.  In 


addition.  FCMs  will  be  permitted  to 
obtain  several  consents  from  consumers 
with  a  single  signature.  The  rules  do  not 
impose  a  cost  on  market  efficiency  or 
competition. 

3.  Financial  integrity  of  fixtures 
markets  and  price  discovery.  The  rules 
should  have  no  effect,  fit>m  the 
standpoint  of  imposing  costs  or  creating 
benefits,  on  the  financial  integrity  or 
price  discovery  fimction  of  the  futures 
and  options  markets  or  on  the  risk 
management  practices  of  FCMs,  CTAs, 
CPOs  or  IBs. 

4.  Sound  risk  management  practices. 
The  Commission  has  previously 
adopted  amendments  to  its  rules 
regarding  the  investment  of  customer 
fimds  that  were  originally  part  of  the 
December  Release.  These  amendments 
expanded  the  list  of  permissible 
investments  in  which  FCMs  and 
clearing  organizations  are  permitted  to 
invest  cash  segregated  for  the  benefit  of 
commodity  customers,  thereby 
enhancing  the  yield  available  to  FCMs, 
clearing  organizations  and  their 
customers,  and  contained  specific  risk- 
limiting  feattues  intended  to  minimize 
credit  risk,  market  risk,  and  liquidity 
risk. 

5.  Other  public  interest 
considerations.  The  Commission's  rules 
implementing  the  new  regulatory 
structure  would  open  up  new  markets    ^ 
for  the  benefit  of  market  participants 
and  the  public,  thus  making  available 
more  customized  products  for  risk 
management  purposes.  The  new  rules 
and  rule  amendments  adopted  herein 
establish  appropriate  safeguards  for 
those  customers  seeking  to  trade  on  the 
new  DTF  and  security  hitiues  product 
markets. 

After  considering  these  factors,  the 
Commission  has  determined  to  adopt 
the  revisions  to  its  rules  discussed 
above.  The  Commission  invited  public 
comment  on  its  application  of  the  new 
cost-benefit  provision.  The  Commission 
did  not  receive  any  comments  regarding 
the  application  of  the  cost-btioefit 
provision. 

VI.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.  (1994  &  Supp.  II 
1996),  requires  federal  agencies,  in 
promulgating  rules,  to  consider  the 
impact  of  those  rules  on  small 
businesses.  The  rules  adopted  herein 
would  affect  FCMs,  IBs,  CPOs.  CTAs. 
FBs,  FTs,  leverage  transaction 
merchants  (LTMs)  and  agricultural  trade 
option  merchants  (ATOMs),  as  well  as 
principals  thereof.  The  Commission  has 
previously  established  certain 
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definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  small  entities  in 
accordance  with  the  RFA.^'*  The 
Commission  has  previously  determined 
that  registered  FX^Ms,  CPOs,  LTMs  and 
ATOMs  are  not  small  entities  for  the 
purpose  of  the  RFA.^s  With  respect  to 
IBs,  CTAs.  FBs  and  FTs.  the 
Commission  has  stated  that  it  is 
appropriate  to  evaluate  within  the 
context  of  a  particular  rule  proposal 
whether  some  or  all  of  the  affected 
entities  should  be  considered  small 
entities  and,  if  so,  to  analyze  the 
economic  impact  on  them  of  any  rule. 
In  this  regard,  the  rules  being  adopted 
herein  would  not  require  any  registrant 
to  change  its  current  method  of  doing 
business.  For  many  registrants,  the 
revisions  should  decrease  the  niunber  of 
persons  within  the  registrant's 
organization  who  would  be  considered 
principals  imder  the  CFTC's  rules. 
Further,  the  revisions  should  reduce, 
rather  than  increase,  the  regulatory 
requirements  that  apply  to  registrants 
and  applicants  for  registration, 
regardless  of  size.  The  Commission 
notes  that  no  comments  were  received 
from  the  public  on  the  RFA  and  its 
relation  to  the  proposed  rules. 

B.  Paperwork  Reduction  Act 

This  proposed  rulemaking  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3507(d),  the 
Commission  has  submitted  a  copy  of 
these  proposed  amendments  to  its  rules 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  No  comments 
were  received  in  response  to  the 
Commission's  invitation  in  the 
proposed  rules  to  comment  on  any 
potential  paperwork  burden  associated 
with  this  regulation. 

C.  Administrative  Procedures  Act 

The  Administrative  Procedures  Act 
provides  that  the  required  publication  of 
a  substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date, 
but  provides  an  exception  for  "a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  ^^  The  new  rules  and  rule 
amendments  herein  provide  greater 
flexibility  in  several  areas,  including, 
among  other  things,  amending  the 
definition  of  "principal"  so  as  to  reduce 
the  niunber  of  officers  of  a  registrant 
that  are  required  to  be  listec^  as 

"47  FR  18618-21  (Apr.  30. 19821 

"  W.  at  18619-20  (discussing  FCMs  and  CPOs): 
S4  FR  19556.  19557  (May  8.  1989)  (discussing 
LTMs):  and  63  FR  18821.  18830  (Apr.  16.  1998) 
(discussing  ATOMs). 

»5U.S.C5S3(d). 


principals  with  the  Commission, 
reducing  the  burden  on  a  registrant  in 
notifying  the  Commission  when  a  new 
natural  person  is  added  as  a  principal, 
and  permitting  a  firm  greater  freedom  in 
creating  its  own  program  for  ethigs 
training.  Fiuther,  the  Commission  notes 
that  most  of  the  rules  and  rule 
amendments  have  now  been  published 
twice  for  public  comment  and  that  this 
is  the  second  time  they  have  been 
adopted  by  the  Commission. 
Accordingly,  the  Commission  has 
determined  to  make  the  new  rules  and 
rule  amendments  effective  immediately. 

Lists  of  Subjects 

1 7  CFR  Part  1 

Brokers,  Commodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

1 7  CFR  Part  3 

Administrative  practice  and 
procedure.  Brokers.  Commodity  futures. 
Principals,  Registration,  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  4 

Advertising,  Commodity  futines. 
Commodity  pool  operators.  Commodity 
trading  advisors,  Consiuner  protection, 
Disclosiue,  Principals,  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  140 

Authority  delegations  (Government 
agencies),  Conflict  of  interests, 
Organization  and  functions 
(Government  agencies). 

17  CFR  Part  155 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  Chapter  I  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  5.  6.  6a,  6b.  6c. 
6d.  Be.  6f.  6g.  6h.  6i.  6j.  6k.  6l.  6in.  6n,  6o, 
6p.  7.  7a.  7b.  8.  9,  12.  12a.  12c.  13a.  13a-l. 
16. 16a.  19,  21.  23.  and  24.  as  amended  by 
the  Commodity  Futures  Modernization  Act  of 
2000.  Appendix  E  of  Pub.  L.  No.  106-554, 
114  Stat.  2763(2000). 

2.  Section  1.3  is  amended  by  adding 
new  paragraph  (g)  to  read  as  follows: 

§1.3    Definition*. 


(g)  Institutional  customer.  This  term 
has  the  same  meaning  as  "eligible 
contract  participant"  as  defined  in 
section  la(12)  of  the  Act. 
***** 

3.  Section  1.10  is  amended  by  revising 
paragraphs  (a)(2)  and  (j)(8)  and 
removing  the  imdesignated  paragraphs 
within  and  following  paragraphs  (a)(2) 
and  (j)(8)  to  read  as  follows: 

§1.10    Financial  reports  of  futurws 
commission  merchants  and  introducing 
broiters. 

(a)*  *  * 

(2)  (i)  (A)  Except  as  provided  in 
paragraphs  (a)(3)  and  (h)  of  this  section, 
each  person  who  files  an  application  for 
registration  as  a  futures  commission 
merchant  and  who  is  not  so  registered 
at  the  time  of  such  filing,  must, 
concurrently  with  the  filing  of  such 
application,  file  either: 

(1)  A  Form  1-FR-FCM  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  such  report  is  filed;  or 

(2)  A  Form  1-FR-FCM  as  of  a  date  not 
more  than  1 7  business  days  prior  to  the 
date  on  which  such  report  is  filed  and 

a  Form  1-FR-FCM  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  such  report  is  filed. 

(B)  Each  such  person  must  include 
with  such  financial  report  a  statement 
describing  the  source  of  his  current 
assets  and  representing  that  his  capital 
has  been  contributed  for  the  piupose  of 
operating  his  business  and  will  continue 
to  be  used  for  such  purpose. 

(ii)  (A)  Except  as  provided  in 
paragraphs  (a)(3)  and  (h)  of  this  section, 
each  person  who  files  an  application  for 
registration  as  an  introducing  broker 
and  who  is  not  so  registered  at  the  time 
of  such  filing,  must,  concurrently  with 
the  filing  of  such  application,  file  either: 

(1)  A  Form  1-FR-IB  certified  by  an 
independent  public  accoimtant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  such  report  is  filed; 

(2)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  1 7  business  days  prior  to  the 
date  on  which  such  report  is  filed  and 
a  Form  1-FR-IB  certified  by  an  "^ 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  such  report  is  filed; 

(3)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  1 7  business  days  prior  to  the 
date  on  which  such  report  is  filed. 
Provided,  however,  that  such  applicant 
shall  be  subject  to  a  review  by  the 
applicant's  designated  self-regulat(»y 
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organization  within  six  months  of 
registration;  or 

(4)  A  guarantee  agreement. 

(B)  Each  person  filing  in  accordance 
with  paragraphs  (a)(2)(ii)(A)  [1],  (2)  or 
(3)  of  this  section  must  include  with 
such  financial  report  a  statement 
describing  the  source  of  his  current 
assets  and  representing  that  his  capital 
has  been  contributed  for  the  purpose  of 
operating  his  business  and  will  continue 
to  be  used  for  such  purpose. 
***** 

(j)*  *  • 

(8)(i)(A)  An  introducing  broker  that  is 
a  party  to  a  guarantee  agreement  that 
has  been  terminated  in  accordance  with 
the  provisions  of  paragraph  (j)(5)  of  this 
section,  or  that  is  due  to  expire  in 
accordance  with  the  provisions  of 
paragraph  (j)(4)(ii)  of  this  section,  must 
cease  doing  business  as  an  introducing 
broker  on  or  before  the  effective  date  of 
such  termination  or  expiration  unless, 
on  or  before  10  days  prior  to  the 
effective  date  of  such  termination  or 
expiration  or  such  other  period  of  time 
as  the  Commission  or  the  designated 
self-regulatory  organization  may  allow 
for  good  cause  shown,  the  introducing 
broker  files  with  its  designated  self- 
regidatory  organization  either  a  new 
guarantee  agreement  effective  as  of  the 
day  following  the  date  of  termination  of 
the  existing  agreement,  or,  in  the  case  of 
a  guarantee  agreement  that  is  due  to 
expire  in  accordance  with  the 
provisions  of  paragraph  (j)(4)(ii)  of  this 
section,  a  new  guarantee  agreement 
effecti>«B  on  or  before  such  expiration,  or 
either: 

(1)  A  Form  1-FR-IB  certified  by  an 
independent  public  accoimtant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  the  report  is  filed;  or 

[2]  A  Form  1-FR-IB  as  of  a  date  not 
more  than  17  business  days  prior  to  the 
date  on  which  the  report  is  filed  and  a 
Form  1-FR-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  the  report  is  filed. 

(B)  Each  person  filing  a  Form  1-FR- 
IB  in  accordance  with  &is  section  must 
include  with  the  financial  report  a 
statement  describing  the  source  of  his 
current  assets  and  representing  that  his 
capital  has  been  contributed  for  the 
purpose  of  operating  his  business  and 
will  continue  to  be  used  for  such 
purpose. 

(ii)  (A)  Notwithstanding  the 
provisions  of  paragraph  (j)(8)(i)  of  this 
section  or  of  §  1.17(a),  an  introducing 
broker  that  is  a  party  to  a  guarantee 
agreement  that  has  been  terminated  in 


accordance  with  the  provisions  of 
paragraph  (j)(5)(ii)  of  this  section  shall 
not  be  deemed  to  be  in  violation  of  the 
minimum  adjusted  net  capital 
requirement  of  §  1.17(a)(l)(ii)  or  (a)(2) 
for  30  days  following  such  termination. 
Such  an  introducing  broker  must  cease 
doing  business  as  an  introducing  broker 
on  or  after  the  effective  date  of  such 
termination,  and  may  not  resume  doing 
business  as  an  introducing  broker  luiless 
and  until  it  files  a  new  agreement  or 
either: 

(1)  A  Form  1-FR-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  the  report  is  filed;  or 

(2)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  1 7  business  days  prior  to  the 
date  on  which  the  report  is  filed  and  a 
Form  1-FR-IB  certified  by  an 
independent  public  accoimtant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  the  report  is  filed. 

(B)  Each  person  filing  a  Form  1-FR- 
IB  in  accordance  with  this  section  must 
include  with  the  financial  report  a 
statement  describing  the  soiux^e  of  his 
current  assets  and  representing  that  his 
capital  has  been  contributed  for  the 
purpose  of  operating  his  business  and 
will  continue  to  be  used  for  such 
purpose. 


4.  Section  1.17  is  amended  by 
redesignating  paragraph  (a)(l)(ii)  as 
(a)(l)(iii)  and  by  adding  new  paragraph 
(a)(l)(ii)  to  read  as  follows: 

§1.17    Minimum  financial  requirements  for 
futures  commieeion  merchants  and 
Introducing  brolcars. 

(a)*   *   * 

(D*  •  * 

(ii)  Each  person  registered  as  a  futures 
commission  merchant  engaged  in 
soUciting  or  accepting  orders  and 
customer  fimds  related  thereto  for  the 
purchase  or  sale  of  any  commodity  for 
future  delivery  or  any  commodity 
option  on  or  subject  to  the  rules  of  a 
registered  derivatives  transaction 
execution  facility  firom  any  customer 
who  does  not  qualify  as  an 
"institutional  customer"  as  defined  in 
§  1.3(g)  must: 

(A)  Be  a  clearing  member  of  a 
derivatives  clearing  organization  and 
maintain  net  capital  in  the  amount  of 
the  greater  of  $20,000,000  or  the 
amoimts  otherwise  specified  in 
paraeraph  (a)(l)(i)  of  this  section:  or 

(B)  Receive  orders  on  behalf  of  the 
customer  firom  a  commodity  trading 
advisor  acting  in  accordance  mth  §  4.32 
of  this  chapter. 


5.  Section  1.33  is  amended  by  adding 
a  new  paragraph  (g)  to  read  as  follows: 

§1.33    Monthly  and  conflrmation 
statements. 

*        •        •        *        • 

(g)  Electronic  transmission  of 
statements.  (1)  The  statements  required 
by  this  section,  and  by  §  1.46,  may  be 
furnished  to  any  customer  by  means  of 
electronic  media  if  the  customer  so 
consents.  Provided,  however,  that  a 
futures  commission  merchant  must, 
prior  to  the  transmission  of  any 
statement  by  means  of  electronic  media, 
disclose  the  electronic  medium  or 
source  through  which  statements  will  be 
delivered,  the  duration,  whether 
indefinite  or  not,  of  the  period  during 
which  consent  will  be  effective,  any 
charges  for  such  service,  the  information 
that  will  be  delivered  by  such  means, 
and  that  consent  to  electronic  delivery 
may  be  revoked  at  any  time. 

(2)  In  the  case  of  a  customer  who  does 
not  qualify  as  an  "institutional 
customer"  as  defined  in  §  1.3(g).  a 
futures  commission  merchant  must 
obtain  the  customer's  signed  consent 
acknowledging  disclosure  of  the 
information  set  forth  in  paragraph  (g)(1) 
of  this  section  prior  to  the  transmission 
of  any  statement  by  means  of  electronic 
media. 

(3)  Any  statement  required  to  be 
furnished  to  a  person  other  than  a 
customer  in  accordance  with  paragraph 
(d)  of  this  section  may  be  furnished  by 
electronic  media. 

(4)  A  futures  commission  merchant 
who  furnishes  statements  to  any 
customer  by  means  of  electronic  media 
must  retain  a  daily  confirmation 
statement  for  such  customer  as  of  the 
end  of  the  trading  session,  reflecting  all 
transactions  made  during  that  session 
for  the  customer,  in  accordance  with 
§1.31. 

6.  Section  1.46  is  amended  as  follows: 

a.  By  revising  paragraph  (a) 
introductory  text, 

b.  By  removing  and  reserving 
paragraphs  (d)(4)  through  (d)(7), 

c.  By  removing  paragraph  (d)(9)  and 

d.  By  revising  paragraph  (e)  to  read  as 
follows: 

§1.46    Application  and  closing  out  of 
offaeWng  long  and  short  positions. 

(a)  Application  of  purchases  and 
sales.  Except  with  respect  to  purchases 
or  sales  which  are  for  omnibus 
accounts,  or  where  the  customer  has 
instructed  otherwise,  any  futures 
commission  merchant  who,  on  or 
subject  to  the  rules  of  a  designated 


legist 
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contract  market  or  registered  derivatives 
transaction  execution  facility: 

•  *        •        *        • 

(e)  The  statements  required  by 
paragraph  (a)  of  this  section  may  be 
furnished  to  the  customer  or  the  person 
described  in  §  1.33(d)  by  means  of 
electronic  transmission,  in  accordance 
with  §  1.33(g). 

•  •        *        *        * 

7.  Section  1.55  is  amended  by  revising 
paragraphs  (d)  and  (f)  to  read  as  follows: 

S1.55    Distribution  of  "Risk  DisckMur* 
Stotewnt"  by  futures  commission 
marctMnts  and  introducing  brotwrs. 

***** 

(d)  Any  futures  commission 
merchant,  or  in  the  case  of  an 
introduced  account  any  introducing 
broker,  may  open  a  commodity  futures 
account  for  a  customer  without 
obtaining  the  separate  acknowledgments 
of  disclosure  and  elections  required  by 
this  section  and  by  §  1.33(g),  and  by 
§§  33.7  and  190.06  of  this  chapter, 
provided  that: 

(1)  Prior  to  the  opening  of  such 
accoimt,  the  futures  commission 
merchant  or  introducing  broker  obtains 
an  acknowledgment  from  the  customer, 
which  may  consist  of  a  single  signatiue 
at  the  end  of  the  futures  commission 
merchant's  or  introducing  broker's 
customer  account  agreement,  or  on  a 
separate  page,  of  the  disclosure 
statements  and  elections  specified  in 
this  section  and  §  1.33(g),  and  in  §§  33.7 
and  190.06  of  this  chapter,  and  which 
may  include  authorization  for  the 
transfer  of  funds  from  a  segregated 
customer  accoimt  to  another  accoimt  of 
such  customer,  as  listed  directly  above 
the  signature  line,  provided  the 
customer  has  acknowledged  by  check  or 
other  indication  next  to  a  description  of 
each  specified  disclosure  statement  or 
election  that  the  customer  has  received 
and  understood  such  disclosure 
statement  or  made  such  election;  and 

(2)  The  acknowledgment  referred  to  in 
paragraph  (d)(1)  of  this  section  is 
accompanied  by  and  executed 
contemporaneously  with  delivery  of  the 
disclosures  and  elective  provisions 
required  by  this  section  and  §  1.33(g), 
and  by  §§  33.7  and  190.06  of  this 
chapter. 


(f)  A  futures  conmiission  merchant  or. 
in  the  case  of  an  introduced  account  an 
introducing  broker,  may  open  a 
commodity  futures  account  for  an 
"institutional  customer"  as  defined  in 
§  1.3(g)  without  furnishing  such 
institutional  customer  the  disclosure 
statements  or  obtaining  the 
acknowledgments  required  under 


paragraph  (a)  of  this  section,  §§  1.33(g) 
and  1.65(a)(3),  and  §§  30.6(a),  33.7(a) 
and  190.10(c)  of  this  chapter. 


PART  3— REGISTRATION 

8.  The  authority  citation  for  Part  3  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  522,  522b;  7  U.S.C.  la, 
2,  6.  6a.  6b.  6c.  6d.  6e.  6f.  6g.  6h,  6i,  6k,  6m, 
6n,  6o,  6p,  8.  9.  9a,  12. 12a,  13b.  13c,  16a, 
18.19.21.23. 

9.  Section  3.1  is  amended  by  revising 
paragraphs  (a)(1)  and  (a)(2)  to  read  as 
follows: 

§3.1    Definitions. 

(a)*   •   • 

(1)  If  the  entity  is  organized  as  a  sole 
proprietorship,  the  proprietor;  if  a 
partnership,  any  general  partner;  if  a 
corporation,  any  director,  the  president, 
chief  executive  officer,  chief  operating 
officer,  chief  financial  officer,  and  any 
person  in  charge  of  a  principal  business 
unit,  division  or  function  subject  to 
regulation  by  the  Commission;  if  a 
limited  liability  company  or  limited 
liability  partnership,  any  director,  the 
president,  chief  executive  officer,  chief 
operating  officer,  chief  financial  officer, 
the  manager,  managing  member  or  those 
members  vested  with  the  management 
authority  for  the  entity,  and  any  person 
in  charge  of  a  principal  business  unit, 
division  or  function  subject  to 
regulation  by  the  Commission;  and,  in 
addition,  any  person  occupying  a 
similar  status  or  performing  similar 
functions,  having  the  power,  directly  or 
indirectly,  through  agreement  or 
otherwise,  to  exercise  a  controlling 
influence  over  the  entity's  activities  that 
are  subject  to  regulation  by  the 
Commission; 

(2)(i)  Any  individual  who  directly  or 
indirectly,  through  agreement,  holding 
company,  nominee,  trust  or  otherwise, 
is  the  owner  of  fen  percent  or  more  of 
the  outstanding  shares  of  any  class  of 
stock,  is  entitled  to  vote  or  has  the 
power  to  sell  or  direct  the  sale  of  ten 
percent  or  more  of  any  class  of  voting 
securities,  or  is  entitled  to  receive  ten 
percent  or  more  of  the  profits;  or 

(ii)  Any  person  other  than  an 
individual  that  is  the  direct  owner  of  ten 
percent  or  more  of  any  class  of 
securities;  or 
***** 

10.  Section  3.10  is  amended  by 
removing  paragraph  (a)(2)(ii)  and  by 
redesignating  paragraph  (a)(2)(i)  as 
paragraph  (a)(2). 

11.  Section  3.21  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 


§  3.21    Exemption  from  fingerprinting 
requirement  in  certain  cases. 


(c)  Outside  directors.  Any  futures 
commission  merchant,  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator  or  leverage 
transaction  merchant  that  has  a 
principal  who  is  a  director  but  is  not 
also  an  officer  or  employee  of  the  firm 
may.  in  lieu  of  submitting  a  fingerprint 
card  in  accordance  with  the  provisions 
of  §§  3.10(a)(2)  and  3.31(a)(2),  file  a 
"Notice  Pursuant  to  Rule  3.21(c)"  with 
the  National  Futures  Association.  Such 
notice  shall  state,  if  true,  that  such 
outside  director: 
*        *        •        •        • 

12.  Section  3.31  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1),  and  by  adding  new  paragraph 
(a)(2)  to  read  as  follows: 

§3.31    Daficiancies,  inaccuracies,  and 
changea,  to  be  reported. 

(a)  (1)  *  *  • 

(2)  Where  the  deficiency  or 
inaccuracy  is  created  by  the  addition  of 
a  new  principal  not  listed  on  the 
registrant's  application  for  registration 
(or  amendment  of  such  application  prior 
to  the  granting  of  registration),  each 
Form  3-R  filed  in  accordance  with  the 
requirements  of  paragraph  (a)(1)  of  this 
section  must  be  accompanied  by  a  Form 
8-R,  completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  is  a  principal 
of  the  registrant  and  who  was  not  listed 
on  the  registrant's  initial  application  for 
registration  or  any  amendment  thereto. 
The  Form  8-R  for  each  such  principal 
must  be  accompanied  by  the 
fingerprints  of  that  principal  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose,  unless  such  principal  is  a 
director  who  qualifies  for  the  exemption 
frtsm  the  fingerprint  requirement 
pursuant  to  §  3.21(c).  The  provisions  of 
this  paragraph  do  not  apply  to  any 
principal  who  has  a  aurent  Form  8-R 
on  file  with  the  Commission  or  the 
National  Futures  Association. 


§3.32    [Removed] 

13.  Section  3.32  is  removed. 
§3.34    [Removed] 

14.  Section  3.34  is  removed. 

15.  Appendix  A  to  Part  3  is  amended 
by  adding  to  the  end  thereto  the 
following: 
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Appendix  A  to  Part  3 — ^Interpretative 

Statement  With  Respect  to  Section 

8A(2)(C)  and  (E)  and  Section  8A(3)(J) 

and  (M)  of  the  Conunodity  Exchange 

Act 

*        *        •        •        * 

The  Commission  has  further 
addressed  "other  good  cause"  under 
Section  8a(3)(M)  of  the  Act  in  issuing 
guidance  letters  on  assessing  the  fitness 
of  floor  brokers,  floor  traders  or 
applicants  in  either  category: 

[First  guidance  letter] 
December  4, 1997 

Robert  K.  Wilmouth,  President,  National 
Futures  Association,  200  West  Madison 
Street.  Chicago,  IL  60606-3447 
Re:  Adverse  Registration  Actions  with 

Respect  to  Floor  Brokers,  Floor  Traders 
and  Applicants  for  Registration  in  Either 
Category 

Dear  Mr.  Wilmouth:  As  you  know,  the 
Commission  on  June  26, 1997,  approved  for 
publication  in  the  Federal  Register  a  Notice 
and  Order  concerning  adverse  registration 
actions  by  the  National  Futures  Association 
("NFA")  with  respect  to  registered  floor 
brokers  ("I^s").  registered  floor  traders 
("FTs")  and  applicants  for  registration  in 
either  category.  62  Fed.  Reg.  36050  (July  3. 
1997).  The  Notice  and  Order  authorized  NFA 
to  grant  or  to  maintain,  either  with  or  without 
conditions  or  restrictions,  FB  or  FT 
registration  where  NFA  previously  would 
have  forwarded  the  case  to  the  Commission 
for  review  of  disciplinary  history.  The 
Commission  has  worked  with  its  staff  to 
determine  which  of  the  pending  matters 
could  efficiently  be  returned  to  NFA  for 
handling,  and  such  matters  have  been 
forwarded  to  NFA.  The  Commission  will 
continue  to  accept  or  to  act  upon  requests  for 
exemption,  and  the  Commission  staff  will 
consider  requests  for  "no-action"  opinions 
with  respect  to  applicable  registration 
requirements. 

By  this  correspondence,  the  Commission  is 
issuing  guidance  that  provides  NFA  further 
direction  on  how  it  expects  NFA  to  exercise 
its  delegated  power,  based  upon  the 
experience  of  the  Commission  and  the  staff 
with  the  registration  review  process  during 
the  past  three  years.  This  guidance  will  help 
ensure  that  NFA  exercises  its  delegated 
power  in  a  manner  consistent  with 
Commission  precedent. 

In  exercising  its  delegated  authority.  NFA. 
of  course,  needs  to  apply  all  of  the  provisions 
of  Sections  8a(2)  and  (3)  of  the  Commodity 
Exchange  Act  ("Act").'  In  that  regard,  NFA 
should  consider  the  matters  in  which  the 
Commission  has  taken  action  in  the  past  and 
endeavor  to  seek  similar  registration 
restrictions,  conditions,  suspensions,  denials, 
or  revocations  under  similar  circumstances. 

One  of  the  areas  in  which  NFA  appears  to 
have  had  the  most  uncertainty  is  with  regard 


to  previous  self-regulatory  organization 
("SRO")  disciplinary  actions.  Commission 
Rule  1.63  2  provides  clear  guidelines  for 
determining  whether  a  person's  history  of 
"disciplinary  offenses"  should  preclude 
service  on  SRO  governing  boards  or 
committees.^  In  determining  whether  to  grant 
or  to  maintain,  either  with  or  without 
conditions  or  restrictions,  FB  or  FT 
registration,  NFA  should,  as  an  initial  matter, 
apply  the  Rule  1.63(a)(6)  criteria  to  those 
registered  FBs.  registered  FTs  and  applicants 
for  registration  in  either  category.  However. 
NFA  should  be  acting  based  upon  any  such 
offenses  that  occurred  within  the  previous 
five  years,  rather  than  the  three  years 
provided  for  in  Rule  1.63(c).  NFA  should 
consider  disciplinary  actions  taken  by  an 
SRO  as  that  term  is  defined  in  Section 
3(a)(26]  of  the  Securities  Exchange  Act  of 
1934  no  differently  from  disciplinary  actions 
taken  by  an  SRO  in  the  futures  industry  as 
defined  in  Rule  1.3(ee).^  Application  of  the 
Rule  1.63  criteria,  as  modified,  to  these 
matters  will  aid  NFA  in  making  registration 
determinations  that  are  reasonably  consonant 
with  Commission  views.*  NFA  should  focus 
on  the  natiu«  of  the  underlying  conduct 
rather  than  the  sanction  imposed  by  an  SRO. 


<  7  U.S.C.  12a(2)  and  (3)  (1994).  The  letter  is 
intended  to  supplement,  not  to  supersede,  other 
guidance  provided  in  the  past  to  NFA.  In  this 
regard,  the  NFA  should  continue  to  follow  other 
guidance  provided  by  the  Commission  or  its  staff. 


'  Commission  rules  referred  to  herein  are  found 
at  17CFRCh.  I. 

^Rule  1.63(c)  provides  that  a  person  is  ineligible 
from  serving  on  an  SRO's  disciplinary  committees, 
arbitration  panels,  oversight  panels  or  governing 
board  if.  as  provided  in  Rule  1.63(b)^he  person, 
inter  alia:  (1)  within  the  past  three  years  has  been 
found  by  a  final  decision  of  an  SRO.  an 
administrative  law  judge,  a  court  of  competent 
iurisdiction  or  the  Commission  to  have  committed 
a  disciplinary  offense:  or  (2)  within  the  past  three 
years  has  entered  into  a  settlement  agreement  in 
which  any  of  the  findings  or,  in  the  absence  of  such 
findings,  any  of  the  acts  charged  included  a 
disciplinary  offense. 

Rule  1.63(a)(6)  provides  that  a  "disciplinary 
offense"  includes:  (i)  any  violation  of  the  rules  of 
an  SRO  except  those  rules  related  to  (A)  decorum 
or  attire,  (B)  financial  requirements,  or  (C)  reporting 
or  record-keeping  unless  resulting  in  fines 
aggregating  more  than  SS.OOO  within  any  calendar 
year:  (ii)  any  rule  violation  descritied  in 
subparagraphs  (A)  through  (C)  alx>ve  that  involves 
fraud,  deceit  or  conversion  or  results  in  a 
suspension  or  expulsion:  (iii)  any  violation  of  the 
Act  or  the  regulations  promulgated  thereunder,  or 
(iv)  any  failure  to  exercise  supervisory 
responsibility  with  respect  to  an  act  described  in 
paragraphs  (i)  through  (iii)  alxive  when  such  failure 
is  itself  a  violation  of  either  the  rules  of  an  SRO, 
the  Act  or  the  regulations  promulgated  thereunder. 

*Thu&,  for  example,  a  disciplinary  action  taken 
by  the  Chicago  Board  Options  Exchange  or  the 
National  Association  of  Securities  Dealers,  Inc. 
should  be  considered  in  a  manner  similar  to  a 
disciplinary  action  of  the  Chicago  Board  of  Trade 
or  NFA. 

^  In  reviewing  these  matters,  the  NFA  should  liear 
in  mind  recent  Commission  precedent  which 
allows  for  reliance  on  settled  disciplinary 
proceedings  in  some  circumstances.  See  In  Ihe 
Matter  of  MicbaeU.  Qark.  [1996-1998  Transfer 
Binder)  Comm.  Ful.  L.  Rep.  (CCH)  1 27,032  (Apr. 
22,  1997)  ("other  good  cause"  under  Section 
Ba(3)(M)  of  the  Act  exists  l>ased  upon  a  pattern  of 
exchange  disciplinary  actions  resulting  in 
significant  sanctions  for  serious  rule  violaUons — 
whether  settlements  or  adjudications),  affd  sub 
nom.,  Clark  v.  Commodity  Futures  Trading 
Commission.  No.  97-4228  (2d  Cir.  June  4,  1999) 
(unpublished). 


Thus,  if  a  disciplinary  action  would  not  come 
within  the  coverage  of  Rule  1.63  but  for  the 
imposition  of  a  shori  suspension  of  trading 
privileges  (such  as  for  a  matter  involving 
fighting,  use  of  profane  language  or  minor 
recordkeeping  violations),  NFA  could 
exercise  discretion,  as  has  the  Commission, 
not  to  institute  a  statutory  disqualification 
case.  On  the  other  hand,  conduct  that  falls 
clearly  within  the  terms  of  Rule  1.63,  such 
as  violations  of  rules  involving  potential 
harm  to  customers  of  the  exchange,  should 
not  be  exempt  from  review  simply  because 
the  exchange  imposed  a  relatively  minor 
sanction. 

The  Commission  has  treated  the 
registration  process  and  the  SRO  disciplinary 
process  as  separate  matters  involving 
separate  considerations.  The  fact  that  the 
Commission  has  not  pursued  its  own 
enforcement  case  in  a  particular  situation 
does  not  necessarily  mean  that  the 
Commission  considers  the  situation  to  be  a 
minor  matter  for  which  no  registration 
sanctions  are  appropriate.  Further,  the 
Commission  believes  that  it  and  NFA, 
entities  with  industry-wide  perspective  and 
responsibilities,  are  the  appropriate  bodies, 
rather  than  any  individual  exchange,  to 
decide  issues  relating  to  registration  status, 
which  can  affect  a  person's  ability  to  function 
in  the  industry  well  beyond  the  jiu-isdiction 
of  a  particular  exchange.  Thus,  NFA's  role  is 
in  no  way  related  to  review  of  exchange 
sanctions  for  particular  conduct,  but  rather  it 
is  the  entirely  separate  task  of  determining 
whether  an  FB's  or  FT's  conduct  should 
impact  his  or  her  registration. 

NFA  also  should  look  to  Commission 
precedent  in  selecting  conditions  or 
restrictions  to  be  imposed,  such  as  a  dual 
trading  ban  where  a  person  has  been 
involved  in  disciplinary  offenses  involving 
customer  abuse.  Where  conditions  or 
restrictions  are  imposed,  or  agreed  upon. 
NFA  also  should  follow  Commission 
precedent,  under  which  such  conditions  or 
restrictions  generally  have  been  imposed  for 
a  two-year  period. 

The  Commission  has  required  sponsorship 
for  conditioned  FBs  and  FTs  when  their 
disciplinary  offenses  have  involved 
noncompetitive  trading  and  fraud 
irrespective  of  the  level  of  sanctions  imposed 
by  an  SRO.  Indeed,  but  for  a  sponsorship 
requirement  there  would  be  no  one  routinely 
watching  and  responsible  for  the  activities  of 
these  registrants.  Absent  sponsorship,  such 
FBs  and  FTs  would  only  be  subject  to  routine 
Commission  and  exchange  surveillance.  The 
Commission's  rules  are  premised  upon  the 
judgment  that  requiring  FTs  and  FBs  to  have 
sftonsors  to  ensure  their  compliance  with 
conditions  is  both  appropriate  and  useful. 
See  Rule  3.60(b)(2)(i). 

A  question  has  arisen  whether,  if  NFA  is 
required  to  prove  up  the  underlying  facts  of 
an  SRO  disciplinary  action,  the  exchanges 
can  provide  information  on  exchange 
disciplinary  proceedings  directly  to  NFA. 
Although  Section  8c(a)(2)  of  the  Act  states 
that  an  exchange  shall  not  disclose  the 
evidence  for  a  disciplinary  action  except  to 
the  person  disciplined  and  to  the 
Commission.  Section  8a(10)  of  the  Act  allows 
the  Commission  to  authorize  any  person  to 
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pwfurm  any  portion  of  the  registration 
functions  under  the  Act,  notwithstanding  any 
other  provision  of  law.  The  effective 
discharge  of  the  delegated  registration 
function  requires  NFA  to  have  access  to  the 
exchange  evidence.  Thus,  the  Commission 
believes  that  Section  8a(10)  may  reasonably 
be  interpreted  to  allow  the  disclosure  of 
information  from  exchange  disciplinary 
proceedings  directly  to  NFA  despite  the 
provisions  of  Section  8c(a)(2). 

Nothing  in  the  Notice  and  Order  affects  the 
Commisnon's  authority  to  review  the 
granting  of  a  registration  application  by  NFA 
in  the  performance  of  Commission 
registration  functions,  including  review  of 
the  sufficiency  of  conditions  or  restrictions 
imposed  by  h^A,  to  review  the 
determination  by  NFA  not  to  take  action  to 
affect  an  existing  registration,  or  to  take  its 
own  action  to  addrms  a  statutory 
disqualification.  Moreover,  the  Commission 
Order  contemplates  that  to  allow  for 
appropriate  Commission  oversight  of  NFA's 
exercise  of  this  delegated  authority,  NFA  will 
provide  for  the  Commission's  review 
quarterly  schedules  of  all  applicants  cleared 
for  registration  and  all  registrants  whose 
registrations  are  maintained  without  adverse 
action  by  ivn^A's  Registration,  Compliance, 
Legal  Committee  despite  potential  statutory 
disqualifications. 

The  Commission  will  continue  to  monitor 
NFA  activities  through  periodic  rule 
enforcement  reviews,  and  NFA  remains 
subject  to  the  present  requirement  that  it 
monitor  compliance  with  the  conditions  and 
restrictions  imposed  on  conditioned  and 
restricted  registrants. 

Sincerely, 

lean  A.  Webb,  Secretary  of  the  Commission 

[Second  guidance  letter) 

April  13.  2000 

Robert  K.  Wilmouth,  President,  National 
Futures  Association,  200  West  Madison 
Street.  Chicago,  IL  60606-3447 

Re:  Use  of  Exchange  Disciplinary  Actions  as 
"Other  Good  Cause"  to  Affect  Floor 
Broker/Floor  Trader  Reghitration 
Dear  Mr.  Wilmouth: 

/.  Introduction  and  Background 

In  July  1997.  the  Commission  issued  a 
Notice  and  Order  authorizing  the  National 
Futures  Association  ("NFA")  to  grant  or  to 
maintain,  either  with  or  without  conditions 
or  restrictions,  floor  broker  ("FB")  or  floor 
trader  (~FT")  registration  where  NFA 
praviously  would  have  forwarded  the  case  to 
the  Commission  for  review  of  disciplinary 
history.'  By  letter  dated  December  4, 1997 
("Guidance  Letter"),  the  Commission 
provided  further  direction  on  how  the 
^-Commission  expected  NFA  to  exercise  its 
delegated  power  and  to  ensure  that  NFA 
exercised  its  delegated  power  in  a  manner 
consistent  with  Commission  precedent. 

The  Commission  has  determined  to  revise 
the  Guidance  Letter.  Specifically,  the 
Commission  is  revising  the  portion  of  the 


Guidance  Letter  that  addresses  the  use  of 
exchange  disciplinary  actions  as  "other  good 
causa"  to  affect  FB  and  FT  registrations.  The 
Commission  has  made  this  determination 
following  its  own  reconsideration  of  the  issue 
and  at  the  urging  of  industry  members. ^ 

The  Guidance  Letter  pointed  out  that,  in 
exercising  its  delegated  authority,  NFA  must 
apply  all  of  the  provisions  of  Sections  8a(2) 
and  (3)  of  the  Commodity  Exchange  Act 
("Act").*  In  particular.  Section  8a(3)(M)  of 
the  Act  authorizes  the  Commission  to  refuse 
to  register  or  to  roister  conditionally  any 
person  if  it  is  found,  after  opportunity  for 
hearing,  that  there  is  other  good  cause  for 
statutory  disqualification  from  registration 
beyond  the  specifically  listed  grounds  in 
Sections  8a(2]  and  8a(3)  of  the  Act.  The 
Commission  held  in  In  the  Matter  of  Clark 
that  statutory  disqualification  under  the 
"other  good  cause"  provision  of  Section 
8a(3)(M)  may  arise  on  the  basis  of,  among 
other  things,  a  pattern  of  exchange 
disciplinary  actions  alleging  serious  rule 
violations  that  result  in  significant  sanctions, 
and  that  it  is  immaterial  whether  the 
sanctions  imposed  resulted  &x)m  a  fully- 
adjudicated  disciplinary  action  or  an  action 
that  was  taken  following  a  settlement.* 

The  Guidance  Letter  recommended  the 
application  of  the  provisions  of  Commission 
Rule  1.63^  as  criteria  to  aid  in  assessing  the 
impact  of  an  FB  or  FT  applicant's  or 
registrant's  previous  disciplinary  history  on 
the  person's  fitness  to  be  registered,  with  the 
exception  th^  NFA  should  be  acting  based 
on  disciplinary  history  from  the  previous  five 
yeare,  rather  than  the  three  years  provided  for 
in  Rule  1.63."  The  Guidance  Letter  also  noted 


■  RsgiftTalion  Actions  by  National  Futures 
Asaociatiaa  With  Respect  to  Floor  Brokers,  Floor 
Tradan  and  Applicants  for  RagislraUoo  in  Either 
CataflOfy,  63  FR  36050  Uuly  3, 1M7). 


'  See  letters  submitted  by  James  Bowe,  former 
president  of  the  New  York  Board  of  Trade 
("NYBOT),  dated  October  13, 1999,  Christopher 
Bowen,  general  counsel  of  the  New  York  Mercantile 
Exchange  ("NYMEX  "),  dated  October  18, 1999,  and 
the  Joint  dmpliance  Coounittee  ["jCC"),  dated 
February  2.  2000.  The  )(X  consists  of  senior 
compliance  officials  from  all  domestic  futures 
exchanges  and  the  NFA  (i.e..  the  domestic  self- 
regulatory  oTganizatioDS  ("SROs")).  In  addition, 
staff  from  the  Contract  Markets  Section  of  the 
Commission's  Division  of  Trading  and  Markets 
attend  the  JGC  meetings  as  observers.  The  JCC  was 
established  to  aid  in  the  development  of  improved 
compliance  systems  through  joint  efforts  and 
information-sharing  among  the  SROs.  Commission 
staff  have  also  discussed  this  issue  with  SRC  staff. 

>  7  U.S.C  12a(2)  and  (3|  (1994). 

*  la  the  Matter  of  Oaik.  (1996-1998  Transfer 
Binderl  Comm.  Fut.  L  Rep.  (OCH)  1 27.032  (Apr. 
22. 1997),  afpd  sub  nam..  Clark  v.  Commodity 
Futures  Trading  Commission.  No.  97-4226  (2d  Or. 
June  4.  1999)  (unpublished). 

9  Commission  rules  referred  to  in  this  latter  are 
found  at  17CFRCh.  1. 

*  Rule  1 .63  provides,  among  other  thing*,  that  a 
pafson  is  ineligible  from  serving  on  SRO 
disciplinary  committees,  arbitration  paneb, 
oversight  panels  or  governing  boards  if  that  person, 
inter  alia,  entered  into  a  settlement  agreement 
within  the  pact  three  years  in  which  any  of  the 
findings  or,  in  the  absence  of  such  findings,  any  of 
the  acts  chai^ged  included  a  disciplinary  offanae. 

Rule  1.63(aX6)  defineaa  "disciplinary  oflensa"  to 
include: 

(i)  any  violation  of  (be  rules  of  an  SRO  aoicapt 
tboae  rules  related  to  (A)  decorum  or  attin.  (B) 
finaiMJai  raquiiwnents.  or  (Q  repotting  or  record- 
keeping  unlaas  resulting  ia  fines  liriP"^  tOfon 
than  S5.000  nvithin  any  ralandar  year,  (ii)  aay  rule 


that  NFA  should  consider  disciplinary 
actions  taken  not  only  by  futures  industry 
SROs  but  also  those  taken  by  SROs  as 
defined  in  Section  3(a)(26)  of  the  Securities 
Exchange  Act  of  1934  ("1934  Act"), 
including  settled  disciplinary  actions. 

n.  Reriaad  Guidann 

As  stated  above,  the  Commission  has 
determined  to  revise  the  Guidance  Letter. 
From  this  point  forward.  NFA  should  cease 
using  Rule  1.63  as  the  basis  to  evaluate  the 
impact  of  an  FB  or  FT  applicant's  or 
registrant's  disciplinary  history  on  his  or  her 
fitness  to  be  registered.  Instead,  as  CJark 
stated,  when  reviewing  disciplinary  history 
to  assess  the  fitness  to  be  registered  of  an  FB, 
FT,  or  applicant  in  either  category,  a  pattern 
of  exchange  disciplinary  actions  alleging 
serious  rule  violations  that  result  in 
significant  sanctions  will  trigger  the  "other 
good  cause"  provision  of  Section  8a(3)(M). 
The  "pattern"  should  consist  of  at  least  two 
final  exchange  disciplinary  actions,  whether 
settled  or  adjudicated. 

NFA  also  should  consider  initiating 
proceedings  to  affect  the  registration  of  the 
FB  or  FT,  even  if^ere  is  only  a  single 
exchange  action  against  the  FB  or  FT,  if  the 
exchange  action  was  based  on  allegations  of 
particularly  egregious  misconduct  or 
involved  numerous  instances  of  misconduct 
occurring  over  a  long  period  of  time.  If. 
however,  a  proceeding  is  initiated  based  on 
a  single  exchange  action  that  was  disposed  of 
by  settlement.  NFA  may  have  to  prove  up  the 
underlying  misconduct.  Furthermore, 
traditional  principles  of  collateral  estoppel 
apply  to  adjudicated  actions,  whether  they 
are  being  considered  individually  or  as  pari 
of  a  pattern.' 

As  provided  by  the  Guidance  Letter, 
"exchange  disciplinary  actions"  would 
continue  to  include  disciplinary  actions 
taken  by  both  futures  industry  SROs  and 
SROs  as  defined  in  Section  3(a)(26)  of  the 
1934  Exchange  Act.  Furthermore,  NFA 
should  review  an  applicant's  or  registrant's 
disciplinary  history  for  the  past  five  years.* 
At  least  one  of  the  actions  forming  the 


violation  described  in  subparagraphs  (A)  through 
(C)  above  that  involves  fraud,  deceit  or  conversion 
or  results  in  a  suspension  or  expulsion;  (iii)  any 
violation  of  the  Act  or  the  regulations  promulgated 
thereunder:  or  (iv)  any  failure  to  exercise 
supervisory  responsibility  vrith  respect  to  an  act 
described  in  paragraphs  (i)  through  (iii)  above  when 
such  failure  is  itatrif  a  violation  of  aithar  the  rules 
of  an  SRO,  the  Act  or  the  regulations  proomlgBted 
thereunder. 

'Cfaui  at  44,929. 

■  The  Coaunissiaa  generally  looked  at  a  five-year 
period  of  disciplinary  history.  On  occasion, 
however,  the  Commission  examined  a  longer  period 
of  an  applicant's  or  registrant's  disciplinary  histivy. 
For  example,  the  Commission  revoked  the 
registration  of  one  FB  oo  the  basis  of  exchange 
diadpiinary  cases  that  exteiulad  beck  six  year*,  see 
Oorfc.  2  Comm.  Fut.  L.  Rep.  (CCSf)  1 27.032.  and 
denied  an  applicatioo  for  ragistratioa  a*  an  FT  on 
the  basis  of  axchanf*  diacipUnaiy  case*  thai 
extended  back  seven  years,  see  in  (he  Matter  e/ 
CasiettuM.  |19S7-ig90  Transfer  Binder)  Comm. 
Fut  L.  Rep.  (OCH)  1 24.360  (Nov.  23, 1966). 
siunmatity  affd  (May  29. 1900).  reh.  dmied  (1990- 
1992  Tm*far  Binder)  Comm.  Fut.  L.  Rap.  1 24J70 
(June  20, 1090).  affd  sub  nam.  Castenano  v.  CFTC, 
Oockal  Na  90-2296  (7th  Or.  Nov.  20. 1901). 
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pattern,  however,  must  have  become  final 
after  Clark  was  decided  by  the  (Zommission 
on  April  22. 1997.  Finally,  "serious  rule 
violations"  consist  of.  or  are  substantially 
related  to.  charges  of  fraud,  customer  abuse, 
other  illicit  trading  practices,  or  the 
obstruction  of  an  exchange  investigation. 

Congress,  the  courts  and  the  Commission 
have  indicated  the  importance  of  considering 
an  applicant's  history  of  exchange 
disciplinary  actions  in  assessing  that  person's 
fitness  to  register.'  Furthermore,  NFA's 
review  of  exchange  disciplinary  actions 
within  the  context  of  the  registration  process 
should  not  simply  mirror  the  disciplinary 
actions  undertaken  by  the  exchanges.  The 
two  processes  are  separate  matters  that 
involve  separate  considerations.  As  part  of 
their  ongoing  self-regulatory  obligations, 
exchanges  must  take  disciplinary  action  ^° 
and  such  disciplinary  matters  necessarily 
focus  on  the  specific  misconduct  that  forms 
the  allegation.  In  a  stat  jtory  disqualification 
action,  however,  NFA  must  determine 
whether  the  disciplinary  history  of  an  FB,  FT 
or  applicant  over  the  preceding  five  years 
should  impact  his  or  her  registration. 
Additionally,  NFA  possesses  industry-wide 
perspective  and  responsibilities.  As  such. 
NFA,  rather  than  an  individual  exchange, 
should  decide  registration  status  issues,  since 
those  issues  affect  an  individual's  status 
within  the  industry  as  a  whole,  well  beyond 
the  jurisdiction  of  a  particular  exchange. 

The  (Commission  also  wants  to  clarify  to 
the  fullest  extent  possible  that  its  power  to 
delegate  the  authority  to  deny  or  condition 
the  registration  of  an  FB,  FT,  or  an  applicant 
for  registration  in  either  category  permits 
exchanges  to  disclose  to  NFA  all  evidence 
underlying  exchange  disciplinary  actions, 
notwithstanding  the  language  of  Section 
8c(a)(2)  of  the  Act."  The  Ckimmission's 
power  to  delegate  stems  from  Section  8a(10) 
of  the  Act.  which  permits  delegation  of 
registration  functioi.s,  including  statutory 
disqualification  actions,  to  any  person  in 
accordance  with  rules  adopted  by  such 
person  and  submitted  to  the  Commission  for 
approval  or  for  review  under  Section  17(j)  of 
the  Act.  "notwithstanding  any  other 
provision  of  law."  Certainly.  Section  8c(a)(2) 
qualifies  as  "any  other  provision  of  law." 
Furthermore,  the  effective  discharge  of  the 
delegated  function  requires  NFA  to  have 
access  to  the  exchange  evidence.  Thus,  the 
exercise  of  the  delegated  authority  pursuant 
to  Section  8a(10)  permits  the  exchanges  to 
disclose  all  evidence  underlying  disciplinary 
actions  to  NFA.'* 


"Lener  dated  July  14. 1995.  from  Mary  L. 
Schapiro  to  R.  Patrick  Thompson,  President,  New 
York  Mercantile  Exchange  (unpublished).  See  also 
Castellano.  supra  note  8. 

•o See  Rule  l.Sl(a)(7). 

■<  Section  8c(a)(2)  states,  in  relevant  part,  that 
"lA|n  exchange  *  *   *  shall  not  disclose  the 
evidence  therefor,  except  to  the  person  who  is 
suspended,  expelled,  disciplined,  or  denied  access, 
and  to  the  Commission." 

"Of  course,  the  Commission  could  request 
records  bom  the  exchange  and  forward  them  to 
NFA.  The  Commission  believes  that  this  is  an 
unnecessary  administrative  process  and  that  NFA 
should  obtain  the  records  it  needs  to  carry  out  the 
delegated  function  of  conducting' disciplinary 


This  letter  supersedes  the  Guidance  Letter 
to  the  extent  discussed  above.  In  all  other 
aspects,  the  Guidance  Letter  and  other 
guidance  provided  by  the  Commission  or  its 
staff  remain  in  effect.  Therefore,  NFA  should 
continue  to  follow  Commission  precedent 
when  selecting  conditions  or  restrictions  to 
be  imposed.  For  example,  NFA  should 
impose  a  dual  trading  ban  where  customer 
abuse  is  involved  and  any  conditions  or 
restrictions  imposed  should  be  for  a  two-year 
period.  Furthermore,  NFA  should  require 
sponsorship  for  conditioned  FBs  or  FTs 
when  their  disciplinary  offenses  involve 
noncompetitive  trading  and  fi°aud. 

Nothing  in  the  Notice  and  Order  or  this 
letter  affects  the  Ckimmission's  authority  to 
review  the  granting  of  a  registration 
application  by  NFA  in  the  performance  of 
Ciommission  registration  functions,  including 
review  of  the  sufficiency  of  conditions  or 
restrictions  imposed  by  NFA.  to  review  the 
determination  by  NFA  not  to  take  action  to 
affect  an  existing  registration,  or  to  take  its 
own  action  to  address  a  statutory 
disqualification.  Moreover,  the  Commission 
Order  contemplates  that  to  allow  for 
appropriate  Commission  oversight  of  NFA's 
exercise  of  this  delegated  authority.  NFA  will 
provide  for  the  (Dommission's  review 
quarterly  schedules  of  all  applicants  cleared 
for  registration  and  all  registrants  whose 
registrations  are  maintained  without  adverse 
action  by  NFA's  Registration.  Compliance, 
Legal  Committee  despite  potential  statutory 
disqualifications. 

The  Commission  will  continue  to  monitor 
NFA  activities  through  periodic  rule 
enforcement  reviews,  and  NFA  remains 
subject  to  the  present  requirement  that  it 
monitor  compliance  with  the  conditions  and 
restrictions  imposed  on  conditioned  and 
restricted  registrants. 

Sincerely, 
Jean  A.  Webb, 
Secretary  of  the  Cotvmission. 

16.  Part  3  is  amended  by  adding 
Appendix  B  to  read  as  follows: 

Appendix  B  to  Part  3 — Statement  of 
Acceptable  Practices  With  Respect  to 
Ethics  Training 

(a)  The  provisions  of  Section  4p(b)  of  the 
Act  (7  U.S.C.  6p{b)  (1994))  set  forth 
requirements  regarding  training  of  registrants 
as  to  their  responsibilities  to  the  public.  This 
section  requires  the  Commission  to  issue 
regulations  requiring  new  registrants  to 
attend  ethics  training  sessions  within  six 
months  of  registration,  and  all  registrants  to 
attend  such  training  on  a  periodic  basis.  The 
awareness  and  maintenance  of  professional 
ethical  standards  are  essential  elements  of  a 
registrant's  fitness.  Further,  the  use  of  ethics 
training  programs  is  relevant  to  a  registrant's 
maintenance  of  adequate  supervision,  a 
requirement  under  Rule  166.3. 

(b)(1)  The  Commission  recognizes  that 
technology  has  provided  new,  faster  means  of 


history  reviews  directly  from  the  exchanges.  In  this 
context  and  pursuant  to  Commission  orders 
authorizing  NFA  to  institute  adverse  registration 
actions.  NFA  should  be  .viewed  as  standing  in  the 
shoes  of  the  CaBunissioa. 


sharing  and  distributing  information.  In  view 
of  the  foregoing,  the  (Commission  has  chosen 
to  allow  registrants  to  develop  their  own 
ethics  training  programs.  Nevertheless, 
futures  industry  professionals  may  want 
guidance  as  to  the  role  of  ethics  training. 
Registrants  may  wish  to  consider  what  ethics 
training  should  be  retained,  its  format,  and 
how  it  might  best  be  implemented.  Therefore, 
the  Commission  finds  it  appropriate  to  issue 
this  Statement  of  Acceptable  Practices 
regarding  appropriate  training  for  registrants, 
as  interpretative  guidance  for  intermediaries 
on  fitness  and  supervision.  Commission 
registrants  may  look  to  this  Statement  of 
Acceptable  Practices  as  a  "safe  harbor" 
concerning  acceptable  procedures  in  this 
area. 

(2)  The  Ckimmission  believes  that  section 
4p(b)  of  the  Act  reflects  an  intent  by  (Congress 
tliat  industry  professionals  be  aware,  and 
remain  abreast,  of  their  continuing 
obligations  to  the  public  under  the  Act  and 
the  regulations  thereunder.  The  text  of  the 
Act  provides  guidance  as  to  the  nature  of 
these  responsibilities.  As  expressed  in 
section  4p(b)  of  the  Act,  personnel  in  the 
industry  have  an  obligation  to  the  public  to 
observe  the  Act,  the  rules  of  the  Commission, 
the  rules  of  any  appropriate  self-regulatory 
organizations  or  contract  markets  (which 
would  also  include  registered  derivatives 
transaction  execution  facilities),  or  other 
applicable  federal  or  state  laws  or 
regulations.  Further,  section  4p(b) 
acknowledges  that  registrants  have  an 
obligation  to  the  public  to  observe  "just  and 
equitable  principles  of  trade." 

(3)  Additionally,  section  4p(b)  reflects 
Congress'  intent  that  registrants  and  their 
personnel  retain  an  up-to-date  knowledge  of 
these  requirements.  The  Act  requires  that 
registrants  receive  training  on  a  periodic 
basis.  Thus,  it  is  the  intent  of  Congress  that 
(Commission  registrants  remain  current  with 
regard  to  the  ethical  ramifications  of  new 
technology,  commercial  practices, 
regulations,  or  other  changes. 

(c)  The  Commission  believes  that  training 
should  be  focused  to  some  extent  on  a 
person's  registration  category,  although  there 
will  obviously  be  certain  principles  and 
issues  common  to  all  registrants  and  certain 
general  subjects  that  should  be  taught.  Topics 
to  be  addressed  include: 

(1)  An  explanation  of  the  applicable  laws 
and  regulations,  and  the  rules  of  self- 
regulatory  organizations  or  contract  markets 
and  registered  derivatives  transaction 
execution  facilities: 

(2)  The  registrant's  obligation  to  the  public    <( 
to  observe  just  and  equitable  principles  of 
trade: 

(3)  How  to  act  honestly  and  fairly  and  with 
due  skill)  care  and  diligence  in  the  best 
interests  of  customers  and  the  integrity  of  the 
market; 

(4)  How  to  establish  effective  supervisory 
systems  and  internal  controls; 

(5)  Obtaining  and  assessing  the  financial 
situation  and  investment  experience  of 
customers; 

(6)  Disclosure  of  material  information  to 
customers;  and 

(7)  Avoidance,  proper  disclosure  and 
handling  of  conflicts  of  interest. 
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(d)  An  acceptable  ethics  training  program 
would  apply  to  all  of  a  finn's  associated 
persons  and  its  principals  to  the  extent  they 
are  required  to  register  as  associated  persons. 
Additionally,  personnel  of  firms  that  rely  on 
their  registration  with  other  regulators,  such 
as  the  Securities  and  Exchange  Commission, 
should  be  provided  with  ethics  training  to 
the  extent  the  Act  and  the  Commission's 
regulations  apply  to  their  business. 

(e)  As  to  the  providers  of  such  training,  the 
Commission  believes  that  classes  sponsored 
by  independent  persons,  firms,  or  industry 
associations  would  be  acceptable.  It  would 
also  be  permissible  to  conduct  in-house 
training  programs.  Further,  registrants  should 
ascertain  the  credentials  of  any  ethics 
training  providers  they  retain.  Thus,  persons 
who  provide  ethics  training  should  be 
required  to  provide  proof  of  satisfactory 
completion  of  the  proficiency  testing 
requirements  applicable  to  the  registrant  and 
evidence  of  three  years  of  relevant  industry 
or  pedagogical  experience  in  the  field.  This 
industry  experience  might  include  the 
practice  of  law  in  the  fields  of  futures  or 
securities,  or  employment  as  a  trader  or  risk 
manager  at  a  brokerage  or  end-user  firm. 
Likewise,  the  Commission  believes  that    . 
registrants  should  employ  as  ethics  training 
providers  only  those  persons  they  reasonably 
believe  in  good  feith  are  not  subject  to  any 
investigations  or  to  bars  to  registration  or  to 
service  on  a  self-regulatory  organization 
governing  board  or  disciplinary  panel. 

(f)(1)  With  regard  to  the  frequency  and 
duration  of  ethics  training,  it  is  permissible 
for  a  firm  to  require  training  on  whatever 
periodic  basis  and  duration  the  registrant 
(and  relevant  self-regulatory  organizations) 
deems  appropriate.  It  may  even  be 
appropriate  not  to  require  any  such  specific 
requirements  as,  for  example,  where  ethics 
training  could  be  termed  ongrang.  For 
instance,  a  small  entity,  sole  proprietorship, 
or  even  a  small  section  in  an  otherwise  large 
firm,  might  satisfy  its  obligation  to  remain 
current  with  regard  to  ethics  obligations  by 
distribution  of  periodicals,  legal  cases,  or 
advisories.  Use  of  the  latest  information 
technology,  such  as  Internet  websites,  can  be 
useful  in  this  regard.  In  such  a  context,  there 
would  be  no  structured  classes,  but  the  goal 
should  be  a  continuous  awareness  of 
changing  industry  standards.  A  corporate 
culture  to  maintain  high  ethical  standards 
should  be  established  on  a  continuing  basis. 

(2)  On  the  other  hand,  larger  firms  which 
transact  business  with  a  larger  segment  of  the 
public  may  wish  to  implement  a  training 
program  that  requires  periodic  classwork.  In 
such  a  situation,  the  Commission  believes  it 
appropriate  for  registrants  to  maintain  such 
records  as  evidence  of  attendance  and  of  the 
materials  used  for  training.  In  the  case  of  a 
floor  broker  or  floor  trader,  the  applicable 
contract  market  or  registered  derivatives 
transaction  execution  facility  should 
maintain  such  evidence  on  behalf  of  its 
member.  This  evidence  of  ethics  training 
could  be  offered  to  demonstrate  fitness  and 
overall  compliance  during  audits  by  self- 
regulatory  organizations,  and  during  reviews 
of  contract  market  or  registered  derivatives 
transaction  execution  facility  operations. 

(g)  The  methodology  of  such  training  may 
also  be  flexible.  Recent  innovations  in 


information  technology  have  made  possible 
new,  fast,  and  cost-efficient  ways  for 
registrants  to  maintain  their  awareness  of 
events  and  changes  in  the  commodity 
interest  markets.  In  this  regard,  the 
Commission  recognizes  that  the  needs  of  a 
firm  will  vary  according  to  its  size, 
personnel,  and  activities.  No  format  of 
classes  will  be  required.  Rather,  such  training 
could  be  in  the  form  of  formal  class  lectures, 
video  presentation,  Internet  transmission,  or 
by  simple  distribution  of  written  materials. 
These  options  should  provide  sufficiently 
flexible  means  for  adherence  to 
Congressional  intent  in  this  area. 

(h)  Finally,  it  should  be  noted  that  self- 
regulatory  organizations  and  industry 
associations  will  have  a  significant  role  in 
this  area.  Such  organizations  may  have 
separate  ethics  and  proficiency  standards, 
including  ethics  training  and  testing 
programs,  for  their  own  members. 

PART  4-COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

17.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  6b,  6c,  6l,  6m. 
6n,  6o,  12a,  and  23. 

18.  Section  4.10  is  amended  by 
revising  paragraph  (e}(l)  to  read  as 
follows: 

14.10    Definitions^ 

***** 

(e)(1)  Principal,  when  referring  to  a 
person  that  is  a  principal  of  a  particular 
entity,  shall  have  the  same  meaning  as 
the  term  "principal"  imder  §  3.1(a)  of 
this  chapter. 
***** 

19.  Section  4.24  is  amended  by 
revising  paragraphs  (f)(l)(v)  and  (h)(2)  to 
read  as  follows: 

S  4^4    General  disciosurM  required. 

'***** 

(f)*  •  * 

(D*  *  ' 

(v)  Each  principal  of  the  persons 
referred  to  in  this  paragraph  (f)(l]  who 
participates  in  making  trading  or 
operational  decisions  for  the  pool  or 
who  supervises  persons  so  engaged. 
***** 

(h)*   *  • 

(2)  A  description  of  the  trading  and 
investment  programs  and  policies  that 
will  be  followed  by  the  offered  pool, 
including  the  method  chosen  by  the 
pool  operator  concerning  how  futures 
commission  merchants  carrying  the 
pool's  accounts  shall  treat  offsetting 
positions  pursuant  to  §  1.46  of  this 
chapter,  if  the  method  is  other  than  to 
close  out  all  offsetting  positions  or  to 
close  out  offsetting  positions  on  other 
than  a  first-in,  first-out  basis,  and  any 
material  restrictions  or  limitations  on 


trading  required  by  the  pool's 
organizational  doctunents  or  otherwise. 
This  description  must  include,  if 
applicable,  an  explanation  of  the 
systems  used  to  select  commodity 
trading  advisors,  investee  pools  and 
types  of  investment  activity  to  which 
pool  assets  will  be  committed; 

*  *        •        •        • 

20.  Section  4.32  is  added  to  read  as 
follows: 

{4.32    Trading  on  a  Registered  Derivatives 
Transaction  Execution  Facility  for  Non- 
Institutional  Customers. 

(a)  A  registered  commodity  trading 
advisor  may  enter  trades  on  or  subject 
to  the  rules  of  a  registered  derivatives 
transaction  execution  facility  on  behalf 
of  a  client  who  does  not  qualify  as  an 
"institutional  customer"  as  defined  in 

§  1.3(g]  of  this  chapter,  provided  that  the 
trading  advisor: 

(1)  Directs  the  client's  commodity 
interest  account; 

(2)  Directs  accoiuits  containing  total 
assets  of  not  less  than  $25,000,000  at  the 
time  the  trade  is  entered;  and 

(3)  Discloses  to  the  client  that  the 
trading  advisor  may  enter  trades  on  or 
subject  to  the  rules  of  a  registered 
derivatives  transaction  execution 
facility  on  the  client's  behalf. 

(b)  The  commodity  interest  account  of 
a  client  described  in  paragraph  (a)  of 
this  section  must  be  carried  by  a 
registered  futiues  commission 
merchant. 

21.  Section  4.34  is  amended  by 
revising  paragraphs  (f)(l)(ii)  and  (h)  to 
read  as  follows: 

f  4.34    General  disclosures  required. 

•  •        *        •        • 

(f)  *  *  * 

(D*  *  • 

(ii)  Each  principal  of  the  trading 
advisor  who  participates  in  making 
trading  or  operational  decisions  for  the 
trading  advisor  or  supervises  persons  so 
engaged. 
***** 

(h)  Trading  program.  A  description  of 
the  trading  program,  which  must 
include  the  method  chosen  by  the 
commodity  trading  advisor  concerning 
how  futures  commission  merchants 
carrying  accoimts  it  manages  shall  treat 
offsetting  positions  pursuant  to  §  1 .46  of 
this  chapter,  if  the  method  is  other  than 
to  close  out  all  ofiisetting  positions  or  to 
close  outoffsetting  positions  on  other 
than  a  first-in,  first-out  basis,  and  the 
types  of  commodity  interests  and  other 
interests  the  commodity  trading  advisor 
intends  to  trade,  with  a  description  of 
any  restrictions  or  limitations  on  such 
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trading  established  by  the  trading 
advisor  or  otherwise. 


PART  140— ORGANIZATION, 
FUNCTIONS  AND  PROCEDURES  OF 
THE  COMMISSION 

22.  The  authority  citation  for  Pari  140 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2, 12a. 

23.  Section  140.91  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

§  140.91    Delegation  of  auttiority  to  ttw 
Director  of  ttte  Division  of  Trading  and 
Martlets. 

(a)*  *  * 

(7)  All  fimctions  reserved  to  the 
Commission  in  §  1.25  of  this  chapter. 


PART  155— TRADING  STANDARDS 

24.  The  authority  citation  for  Part  155 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6b.  6c,  6g,  6)  and  12a 
unless  otherwise  noted. 

25.  Section  155.3  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§155.3    Trading  Standards  for  futures 
cofiunission  merdients. 


(b)*  *  ' 

(2)  Knowingly  take,  directly  or 
indirectly,  the  other  side  of  any  order  of 
another  person  revealed  to  the  futures 
commission  merchant  or  any  of  its 
affiliated  persons  by  reason  of  their 
relationship  to  such  other  person, 
except  with  such  other  person's  prior 
consent  and  in  conformity  with  contract 
market  rules  approved  by  or  certified  to 
the  Commission. 
*        •        *        •        • 

26.  Section  155.4  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

f  1 55.4    Treding  standards  for  introducing 
brokers. 

***** 

(b)*  •  • 

(2)  Knowingly  take,  directly  or 
indirectly,  the  other  side  of  any  order  of 
another  person  revealed  to  the 
introducing  broker  or  any  of  its 
affiliated  persons  by  reason  of  their 
relationship  to  such  other  person, 
except  with  such  other  person's  prior 
consent  and  in  conformity  with  contract 


market  rules  approved  by  or  certified  to 
the  Commission. 

*        *        *    *    •        * 

27.  Section  155.6  is  added  to  read  as 
follows: 

SI 55.6    Trading  standards  for  the 
transaction  of  tMislness  on  registered 
derivatives  transaction  execution  facilities. 

(a)  A  futures  commission  merchant,  or 
affiliated  person  thereof,  transacting 
business  on  behalf  of  a  customer  who 
does  not  qualify  as  an  "institutional 
customer"  as  defined  in  §  1.3(g)  of  this 
chapter  on  a  registered  derivatives 
transaction  execution  facility  shall 
comply  with  the  provisions  of  §  155.3. 

(b)  No  futures  commission  merchant, 
introducing  broker  or  affiliated  person 
thereof  shall  misuse  knowledge  of  any 
institutional  customer's  order  for 
execution  on  a  registered  derivatives 
transaction  execution  facility. 

Issued  in  Washington,  D.C.  on  October  16, 
2001  by  the  Conunission. 
lean  A.  Webb, 

Secretary  of  the  Commission, 
(FR  Doc.  01-26523  Filed  10-22-O1;  8:45  am] 
BUJNO  CODE  S3(1-01-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  706 

Certiflcatione  mn6  ExemfitlorM  Urider 
the  International  Regulationa  for 
Preventing  Comekme  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate  - 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that 
U.S.S.  Tempest  (PC  2)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  September  17,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  A.  Cervi,  JAGC,  U.S. 


Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Department  of  the  Navy,  Office  of  the 
Judge  Advocate  General,  1322  Patterson 
Avenue,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUf>PLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  U.S.S.  Tempest  (PC  2) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Rule  21(c) 
pertaining  to  the  placement  of  the  stem 
light  as  nearly  as  practicable  at  the 
stem.  The  Deputy  Assistant  Judge 
Advocate  General  of  the  Navy 
(Admiralty  and  Maritime  Law)  has  also 
certified  that  the  light  involved  is 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  it 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

{706.2    Certifications  Of  ttw  Secrstary  of 
tfie  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 

2.  Table  Three  of  §  706.2  is  amended 
by  revising  the  entry  for  U.S.S.  Tempest 
to  read  as  follows: 
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Tables 

1 

Vessel 

No. 

Masthead 

lights  arc  of 

visi>ility;  rule 

21(a) 

Side  lights  arc 
of  visit>ility; 
rule  21(b) 

Stem  light  arc 

of  visibility; 

rule  21(c) 

Side  lights  dis- 
tance intXMird 
of  ship's  sides 
in  meters;  3{b) 
annex  1 

Stem  light, 
distance  for- 
ward of  stem 
in  in  meters; 
rule  21(c) 

Forward  an- 
chor light, 
height  above 
hull  in  meters; 
2(K)  annex  1 

Anchor  lights 
relationship  of 
aft  light  to  for- 
ward light  in 
meters;  2(K) 
annex  1 

TEMPEST  .. 

PC  2  .... 

• 

28.261 

3.01 

1  1  below 

1 0nly  when  towing. 

Dated:  September  7.  2000. 
G.A.  Cervi, 

Commander,  JAGC.  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate  General  (Admiralty 
and  Maritime  Law). 
[FR  Doc.  01-26640  Filed  10-22-O1:  8:45  am] 

MLUNGCOOE  3»10-fF-^ 

DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulatiorts  for 
Preventing  Collisions  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule.  ! 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
HOWARD  (DDG  83}  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 


intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  October  24,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conunander  Gregg  A.  (2ervi,  JAGC,  U.S. 
Navy  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard.  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  PuUTSUant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  imder  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  HOWARD  (DDG 
83)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I, 
paragraph  2(f)(i)  pertaining  to  placement 
of  the  masthead  light  or  lights  above  and 
clear  of  all  other  lights  and  obstructions. 
Annex  I  paragraph  2(f)(ii)  pertaining  to 
the  vertical  placement  of  the  task  lights. 
Annex  I  paragraph  3(a)  pertaining  to  the 


location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  aiid 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights,  and 
Annex  I  paragraph  3(c)  pertaining  to  the 
horizontal  placement  of  the  task  lights. 
The  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  conunent  prior  to  adoption  is 
impracticable,  uimecessary,  and 
contrary  4o  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— {AIMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Four,  Paragraph  15  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  foUowins  entry  for  USS 
HOWARD: 

S706^    Certifications  olttie  Secretary  of  ttw  Navy  under  ExecuthMOrtler  11964  and  33  U.S.C.  1605. 


Vessel 


No. 


Horizontal  distance  (in  me- 
ters) from  ttie  fore  and  aft 
centertine  of  tf>e  vessel  in 
the  attiwartship  direction 


USS  HOWARD  1 :.     DDG  83 


1.88 


3.  Table  Four.  Paragraph  16  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
HOWARD: 


1706.2    Certmcations  of  tfte  Secretary  of  ttw  Navy  Under  Executive  Order  11964  and  33  U.S.C.  1605. 
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Vessel 


No. 


Ot)struction  angle  relative 
ship's  headings 


USS  HOWARD  DDG  83 


103.20  thru  112.50° 


4.  Table  Five  of  §  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  HOWARD: 
§706.2    Certifications  of  ttM  Secretary  of  tlte  Navy  Under  Executive  Order  1 1964  and  33  U.S.C.  1605. 


Table  Five 


Vessel 


No. 


Masthead  lights 
not  over  all  other 
lights  and  ob- 
structions. 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  masttiead 
light  less  than  V2 
^ip's  length  aft 
of  forward  mast- 
head light,  annex 
I,  sec.  3(a) 


Percentage 
honzontal 
separatKXi  at- 
tained 


USS  HOWARD DDG  83 


14.0 


Dated:  October  24,  2000. 
G.A.  Cervi, 

Commander.  JAGC.  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate  General  (Admiralty 
and  Maritime  Law). 

EditoritJ  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  October  18,  2001. 

(FR  Doc.  01-26638  Filed  10-22-01;  8:45  am] 
BNJJNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 
DefMrtment  of  the  Navy 

32  CFR  Pan  706 

Certifications  and  Exemptiona  Under 
ttw  international  Reguiationa  for 
Pravanting  Coliiaiona  at  Saa,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  determined  that  USS  BULKELEY 
(DDG  84)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfiering  with  its  special 


function  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 

EFFECTIVE  DATE:  June  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  [Admiralty  and  Maritime  Law], 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  BULKELEY  (DDG  84)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  piupose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  3(a) 
pertaining  to  the  location  of  the  forward 
masthead  light  in  the  forward  quarter  of 
the  vessel,  and  the  horizontal  distance 
between  the  forward  and  after  masthead 
lights;  Aimex  I,  paragraph  3(c), 
pertaining  to  placement  of  task  lights 
not  less  than  two  metws  from  the  fore 


and  aft  centerline  of  the  ship  in  the 
athwartship  direction;  Annex  I, 
paragraph  2(f)(i],  pertaining  to  the 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions;  and  Annex  I, 
paragraph  2(f)(ii),  pertaining  to  the 
vertical  placement  of  task  lights.  The 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Sol^ects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Four,  Paragraph  15  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
BULKELEY: 
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1706^    Cwtmcatians  of  the  SMTitary  of  ttM(tovy  under  ExacuthwOntor  11964  and  33  U.S.C.  1605. 

*                                                  •                                                  *                                                  * 

* 

Vessel 

Horizontal  distance  (in  me- 
Hj^            ters)  from  ttie  tore  and  aft 
^"           centeriine  of  the  vessel  in 
the  athwartship  direction 

USSBULKELEY  ^ DDG  84         1.90 

•  4  •  •  ' »  .         ^  * 

3.  Table  Four,  Paragraph  16  of  §706.2  is  amended  by  adding,  in  niimerical  order,  the  following  entry  for  USS 
BULKELEY: 

1706^    Certifications  of  the  Secretary  of  the  Navy  under  Executive  Order  11964  and  33  U.S.C.  1605. 


Vessel 


No. 


Ot>struction  angle  relative 
ship's  headings 


USSBULKELEY  i DDG  84 


104.74  thru  112.50° 


4.  Table  Five  of  §  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  BULKELEY: 
1706^    Certifications  of  the  Secretary  of  the  Navy  under  Executive  Order  11964  and  33  U.S.C.  1605. 


Table  Five 


Vassal 


Mastfiead  lights 
not  over  all  ottter 
No.  lights  and  ob- 

structions, annex 
I.  sec.  2(0 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  anrwx  I, 
sec.  3(a) 


After  masttiead 
light  less  tftan  ^/i 

ship's  length  aft 
of  fonward  mast- 
head light.  Annex 
I,  sec.  3(a). 


Percentage  hori- 
zontal separation 
attained 


USS  BULKELEY 1 DDG  84 


14.1 


Dated:  June  15.  2001. 
Richard  T.  Evans, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Admiralty  and 
Maritime  law). 
IFR  Doc.  01-26639  Filed  10-22-01;  8:45  am) 

BNJJNQ  COOC  3»ie-FF-P 

DEPARTMENT  OF  DEFENSE 

Dspartment  of  the  Navy 

32  CFR  Part  706 

Cartlfications  and  ExempHona  Under 
the  International  Ragulationa  for 
Preventing  Collisions  at  Sea,  1972 


ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
LASSEN  (DDG  82)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 


AOCNCY:  Department  of  the  Navy.  DOD.       EFFECTIVE  DATE:  November  8.  2000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Nfaritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard.  DC  20374-5066.  Telephone 
number:  (202)  685-5040. 

SUPPI.EMENTARY  MF0RMAT10N:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  imder  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  LASSEN  PDG 
82)  is  a  vessel  of  the  Navy  which,  due 
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to  its  special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I,  - 
paragraph  2(f)(i)  pertaining  to  placement 
of  the  masthead  light  or  lights  above  and 
clear  of  all  other  lights  and  obstructions, 
Annex  I  paragraph  2(f)(ii)  pertaining  to 
the  vertical  placement  of  the  task  lights. 
Annex  I  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights,  and 


Annex  I  paragraph  3(c)  pertaining  to  the 
horizontal  placement  of  the  task  lights. 
The  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  wit^  32  CFR  parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 


manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subfects  in  32  CFR  part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Foiir,  Paragraph  15  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
LASSEN: 

§706.2    Certifications  of  the  Secretary  of  the  Navy  under  Executhw  Order  11964  and  33  U.S.C.  1605. 


Vessel 


No. 


Horizontal  distance  (in  me- 
ters) from  ttie  fore  and  aft 
centeriine  of  the  vessel  In 
the  attiwartship  direction 


USS  LASSEN  DDG  82 


1.83 


3.  Table  Fotu,  Paragraph  16  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
LASSEN: 

§706.2    CertificaUons  of  the  Secretary  of  the  Navy  under  Executive  Order  11964  and  33  U.S.C.  1605. 

•  •  k  •  • 


Vessel 


Ki..«nKo,        OtJStruction  angle  relative 
Number  ^j^.^  ^^^,^,^ 


USS  LASSEN  DDG  82 


102.30  ttwu  112.50° 


4.  Table  Five  of  §  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  LASSEN: 
§706.2    Certifications  of  the  Secretary  of  the  Navy  under  ExecutWe  Order  11964  and  33  U.S.C.  1605. 


Table  Five 


Vessel 


Masttwad  lights 

not  over  all  ottier 

No.  lights  obstmc- 

tions.  annex  I, 

sec.  2(0 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  annex  I. 
sec.  3(a) 


After  masthead 
light  ligtit  less 
ttwn  ^'^  ship's 
ler>gth  aft  of  for- 
ward masttiead 
light.  anr>ex  I. 


Percentage 
horizontal 
separation  at- 
tained 


USS  LASSEN DDG  82 


13.7 
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Dated:  November  8,  2000. 
G^>  Cbufi, 

Commander,  JAGC,  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate,  General  (Admiralty 
and  Maritime  Law). 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
onOctober  18,  2001. 

FR  Doc.  01-26641  Filed  10-22-01;  8:45  am) 

HJJNQ  C006  3t10-FF-r 


DEPARTMEHT  OF  DEFENSE 

Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  IntematiorMii  Regulations  for 
Prevanting  Collisions  at  Sea,  1972 


AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and  ^ 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
IWO  JIMA  (LHD  7)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 


COLREGS  without  interfering  with  its 
special  functions  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  November  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUPPlfMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  IWO  JIMA  (LHD 
7)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS: 
Rule  21(a),  pertaining  to  the  location  of 
the  masthead  lights  over  the  fore  and  aft 
centerline  of  the  ship;  Aimex  I,  section 
2(g),  pertaining  to  the  distance  of  the 
sidelights  above  the  hull;  Annex  I. 
section  3(a),  pertaining  to  the  location  of 
the  forward  masthead  light  in  the 


forward  quarter  of  the  ship;  and  the 
horizont^  distance  between  the  forward 
and  after  masthead  lights;  and  Annex  I, 
section  3(b),  pertaining  to  the 
positioning  of  the  sidelights  in 
relationship  to  the  forward  masthead 
light,  without  interfering  with  its  special 
functions  as  an  amphibious  assault  ship. 
The  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  difiierently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Two  of  §  706.2  is  amended  by  adding  the  following  entry  for  USS  IWO  JIMA: 
f706J    CartMcations  of  ttwS«cr«lary  of  ttM  Navy  under  Exw»ittv«Ontar  11964  and  33  U.S.C.  1605. 


• 

Table  Two 

• 

• 

Vasaat 

No 

Masthead 
hghte,  dis- 
tance to 
sttidofkael 
in  meters, 
Rule  21(a) 

FofWWd  90^ 

chorligM. 
dntenc0 
below  flight 
dkin  me- 
ters; §2(K). 
Annex  I* 

Forward  an- 
chor ighl. 
number  of; 

Rule  30(aMi) 

AFT  anchor 
ligN.(fa- 

tsnoft  talow 
IfigMAin 

fTWtOfS^ 

Rule  21(e). 

Rule 
30(aKiil» 

All  anchor 

igM.nunv 

barof.Rule 

30(aXii) 

Sidelights. 

dstance 
below  fight 

dkin  me- 

Sklelighls, 
distance  for- 
ward ol  far- 
ward  mast- 
head ight  in 

meters; 

§3(b). 

Annex  1 

Sidelights, 
distance  in- 
board of 
sMp;ssidM 
in  malars: 
§3(b). 
AnnaxI 

USS  IWO  JIMA  

LHD  7 

2.97 

88.80 

*Btank  (or  no  entry)  under  this  column  indicates  ful  compiance  with  the  specific  COLREGS  requirement. 
3.  Table  Five  of  §  706.2  is  amended  by  adding  the  following  entry  for  USS  IWO  JIMA: 
I7Q&2    CaftWcatlona  of  ttia  Stratify  of  ttf  Navy  undarEKacutiw  Order  11964  and  33  U.S.C.  1605. 


• 

•                                                       • 

Table  Five 

• 

• 

Vess4 

* 

No. 

Masthead  lights 
not  over  all  ott>er 

lights  and  ot>- 

structions.  annex 

1,  sec.  2(f) 

Fonvard  mast- 
head light  not  In 
fonvard  quarter  of 
ship,  annex  1, 
sec.  3(a) 

After  niasthead 
light  less  than  '/& 

snip's  length  aft 

of  forward  nrtast- 

head  light,  annex 

1,  sec.  3(a) 

Percentage 
horiTontal 
separation  at- 
tained 

USS  IWO  JIMA 

LHD  7 

X 

X 

409 
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Dated:  November  8.  2000. 
G.A.  Cervi, 

Commander,  JAGC,  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate,  General  (Admiralty 
and  Maritime  Law). 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  October  18.  2001. 

[FR  Doc.  01-26642  Filed  10-22-01;  8:45  am] 

BtCUNGCOOE  3S10-ff-r 


DEPARTMENT  OF  DEFENSE 

Departmant  of  the  Navy 

32  CFR  Part  706 

Cartificatiofia  and  Examptiona  Undar 
ttM  Intanurtional  Ragulationa  for 
Pravanting  Colliaiona  at  Saa,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
acting  pursuant  to  authority  delegated 
firom  the  Secretary  of  the  Navy:  has 
determined  that  USS  NIMTTZ  (CVN  68) 


is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  aircraft  carrier.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  June  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Department  of  the  Navy,  OfRce  of  the 
Judge  Advocate  General,  1322  Patterson 
Avenue,  Suite  3000,  SE,  Washington 
Navy  Yard,  DC  20374,  Telephone 
number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  The  Secretary 
of  the  Navy  previously  certified  that 
USS  NIMTTZ  (CVN  68)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
with  72  COLREGS.  This  amendment 
provides  notice  that  the  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty  and  Maritime  Law),  imder 
authority  delegated  by  the  Secretary  of  ^ 
the  Navy,  has  amended  that  certification 
to  reflect  that  certain  anchor  lights  on 
USS  NIMTTZ  (CVN  68),  previously 
certified  as  not  in  compliance  with  72 

Table  2 


COLREGS,  now  comply  with  the 
applicable  72  COLREGS  requirements, 
to  wit:  the  forward  and  aft  anchor  lights 
are  now  located  on  the  centerline  of  the 
ship,  the  required  height  above  the  hull, 
as  required  by  Rules  21(e),  30(a)(i),  and 
30  (a)(ii). 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  706 
continues  to  read: 

Authority:  33  U.S.C.  1605. 
§706.2    [AMENDED] 

2.  Table  Two  of  §  706.2  is  amended  by 
revising  the  entry  for  USS  NIMTTZ  (CVN 
68): 


Vessel 


Numt)er 


Masthead 
ligtTts,  dis- 
tance to 
^of  keel 
in  (noters; 
Rule  21(a) 


Forward  an- 
chor light, 
distarKe 
t)etow  flight 
dk  in  me- 
ters: §2(K). 
Annex  I 


Forward  an- 
chor light. 
numt)er  of; 
Rule  30(a) 
(0 


AFT  arKhor 

light,  dis- 
tance t>eh>w 
f\ight  dk  in 

meters. 

Rule  21(e). 

Rule 

30(aKii) 


AFT  anchor 

light,  nunv 

t>er  of;  Rule 

30(a)  (N) 


Side  lights. 

distance 
bek)w  flight 
dk  in  me- 
ters. §2(0). 

Annex  I 


I  Sidelights. 
1  distance  for- 
'  ward  of  for- 
i  ward  mast- 
head light  m 

meters; 

§3(b). 

Annex  I 


Side  lights, 
distance  irv 

tMardof 

ship's  sides 

in  meters; 

§3(b). 

Annex  I 


USS  NIMITZ 


CVN  68 


31.0 


07 


Dated:  lune  8,  2001. 
Richard  T.  Evans, 

Captain,  JAGC.  U.S.  Navy.  Deputy  Assistant 
Judge  Advocate  General  (Admiralty  and 
Maritime  Law). 

[FR  Doc.  01-26643  Filed  10-22-01;  8:45  am) 
BILLMQ  CODE  3nO-rF-P 

DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttia  Navy 

32  CFR  Part  706 

CartHicationa  and  Examptiona  Undar 
tlM  Intamatlonal  Ragulationa  for 
Pravanting  Colliaiona  at  Saa,  1972 

AGENCY:  Department  of  the  Navy.  DOD. 
ACnON:  Final  Rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
ROOSEVELT  (DDG  80)  is  a  vessel  of  the 
Navy  which,  due  to  its  s(>ecial 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  fimction  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  May  30.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 


General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
1322  Patterson  Avenue.  Suite  3000. 
Washington  Navy  Yard,  Washington,  DC 
20374-5066,  Telephone  number:  (202) 
685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  bv  the  Secretary  of  the  Navy, 
has  certified  that  USS  ROOSEVELT 
(DDG  80)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with  the 
following 
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specific  provision  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I 
paragraph  3(a)  pertaining  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights.  The  Deputy  Assistant 
Judge  Advocate  General  of  the  Navy 
(Admiralty  and  Maritime  Law)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 


Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 


List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Four,  Paragraph  16  of  §706.2  is  amended  by  revising,  in  numerical  order,  the  following  entry  for  U.S.S. 
ROOSEVELT: 

f706^    Cartiflcations  o(  the  Secretary  of  the  Navy  under  Executive  Order  11964  and  33  U.S.C.  1605. 


Number 


Obstruction  angle  rel- 
ative ship's  headings 


USS  ROOSEVELT 


DOG    80 


109.34  thru  112.50°. 


3.  Table  Five  of  §706.2  is  amended  by  revising,  in  numwical  order,  the  following  entry  for  U.S.S.  ROOSEVELT: 
i70&2    Cartificationa  of  the  Secretary  of  ttta  Navy  under  Executive  Order  11964  and  33  U.S.C.  1606. 


Table  Five 


Vessel 


Numt)er 


Masttiead  lights  not 
over  all  ottier  lights 

and  ot>structions. 

annex  I.  sec.  2(f) 


Forward  masttiead 

light  not  in  forvrard 

quarter  of  ship. 

annex  I,  sec.  3(a) 


After  masthead  light 
less  ttian  ^/^  ship's 

length  aft  of  forward 

masthead  light. 

annex  I,  sec.  3(a) 


Percentage 

horizontal 

separation 

attained 


USS  ROOSEVELT 


DOG  80 


14.6 


Dated:  May  30.  2001. 
G.A.  Cervi, 

Commander,  JAGC,  U.S.  Navy,  Deputy 
Assistant  fudge  Advocate  General  (Admiralty 
and  Maritime  Law). 

IFR  Doc.  01-26644  Filed  10-22-01;  8:45  am] 
BNJJNQ  COOE  3t10-fF-P 


DEPARTMENT  OF  DEFENSE 

DepartfiMfit  of  th«  Navy 

32  CFR  Part  706 

Certifications  and  ExampMorw  Under 
the  intamatlonal  Regulations  for 
Preventing  Collisions  at  See,  1972 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  Rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 


exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
OSCAR  AUSTIN  (DDG  79)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provision^  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  January  10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Gregg  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy^  1322  Patterson 


Ave.,  SE.,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUPPI.EMENTARY  MFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  OSCAR  AUSTIN 
(DDG  79)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with  the 
following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship:  Aimex 
I  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
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the  horizontal  distance  between  the 
forward  and  after  masthead  lights.  The 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliaiK»  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 


for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  finding*  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  difierently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 


List  of  Sebtecti  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  7(»-[AIIEN0EDl 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Four,  Paragraph  16  of  §706.2  is  amended  by  adding,  in  numerical  ordw,  the  following  entry  for  USS 
OSCAR  AUSTIN: 

1706^    CartHicaliona  of  the  Saeratary  of  the  Navy  under  ExacutiwaOnlar  11964  and  33  U^C.  1606. 

•  •  •  •  • 


Vessel 


Numbef 


Obstruction  angle  relative 
ship's  heatings 


USS  OSCAR  AUSTIN  „ DDG  79 


107.94  thru  lia.SO*. 


3.  Table  Five  of  §706.2  is  amended  by  adding,  in  ntmierii:al  order,  the  following  entry  for  USS  OSCAR  AUSTIN: 
1706^    Cartfficaliona  of  the  Secretary  of  the  Navy  under  Exacuthra  Order  11964  and  33  U.S.C.  1605. 


Table  Five 


Vessel 


No. 


Masthead 
lights  not  over 
al  other  lights 
and  obstruc- 
tions, armax  I, 
sac.  2(f) 


Forward  mast- 
head light  not 
in  forward 
quarter  of 
ship,  annex  I, 
sec.  3(a) 


After  mast- 
head ligM  less 
than  ^/2  ship's 
length  aft  of 
forward  mast- 
head light, 
annex  I,  sec. 
3(a) 


Percentage 
horizontal  sep- 
aration at- 
tained 


USS  OSCAR  AUSTIN DOG  79 


14.7 


Dated:  January  10,  2001. 
G.A.  Gem, 

Commander,  JAGC,  U.S.  Navy,  Deputy 
A^istant  Judge  Advocate  General  (Admiralty 
and  Maritime  Law). 

[PR  Doc.  01-26647  Filed  10-22-01;  8:45  am) 
aajjNQ  coea  3Sio-rF-p 

OEPARmENT  OF  DEFENSE 

uepannieni  or  ine  Navy 

32  CFR  Part  706 

Gertlflcatlona  aiKl  Exaraptiona  Under 
the  IntamaHonal  neQuiaUoni  for 
Preventing  ColHalone  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 


ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
WINSTON  S.  CHURCHILL  (DDG  81)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
intrafering  with  its  special  function  as  a 
naval  ship.  The  intended  effect  of  this 


rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  January  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUPPI^MENTARY  INFORMATION:  Piu^uant 
to  the  authority  granted  in  33  U.S.C. 
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1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  WINSTON  S. 
CHURCHILL  (DDG  81)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions,  and 


Annex  I  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights.  The 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 


based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differenUy  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 


2.  Table  Four,  Paragraph  16  of  §706.2  is  amended  by  adding,  in  nimierical  order,  the  following  entry  for  USS 
WINSTON  S.  CHURCHILL: 

1706^    Certifications  of  ttM  Secretary  of  the  Navy  under  Executive  Order  11964  and  33  U.S.C.  1605. 


Vessel 


Number 


Ot>struction  angle  relative 
ship's  headings 


USS  WINSTON  S.  CHURCHU. 


DDG  81 


103.72  thai  112.50°. 


3.  Table  Five  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  WINSTON  S. 
CHURCHILL: 

§706.2    Certifications  of  the  Secretary  of  the  Navy  under  ExecutWe  Order  11964  and  33  U.S.C.  1605. 


Table  Five 


Vessel 


No. 


^rS^e'r'r  Forward  mast-  %7£S 

nttw  linhtQ  and  *^^^  'iQ^'  "o' '"  '^'  chip's  length  Percentage  hor- 

n*«fn>t^c  fonward  quarter       aft  of  forward  izontal  separa- 

amexl  STO  °*  ^"^  ^-""?*  '•  "«»sthead  light.        tion  attained 


2(0 


sec.  3(a) 


anr\^x  I,  sec. 
3(a) 


USS  WINSTON  S.  CHURCHILL  '..    DDG  81 


14.0 


Dated:  January  9.  2001. 
G.A.  Cervi. 

Commander,  fAGC,  U.S.  Navy,  Deputy 
Assistant  Judge  Advocate.  Genera)  (Admiralty 
and  Maritime  Law). 

IFR  Doc.  01-26646  Filed  10-^22-01;  8:45  am] 
■LLMO  CODE  3riO-fF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
of  the  Navy  has  determined  that  USS 
RAMAGE  (DDG  61)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  its  special  function  as  a  naval  ship. 
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The  intended  effect  of  this  rule  is  to 
warn  mariners  in  waters  where  72 
COLREGS  apply. 
EFFECTIVE  DATE:  May  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  G.  A.  Cervi,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Department  of  the  Navy,  Office  of  the 
Judge  Advocate  General,  1322  Patterson 
Avenue,  Suite  3000,  Washington  Navy 
Yard,  DC,  20374,  Telephone  nimiber: 
(202)  685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that-the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
of  the  Navy,  under  authority  delegated 
by  the  Secretary  of  the  Navy,  has 


certified  that  USS  RAMAGE  (DDG  61)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I, 
paragraph  3(a]  pertaining  to  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty  and  Maritime  Law)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701 ,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  imnecessary,  and 
contrary  to  1  public  interest  since  it  is 

TABLE  Five 


based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subfects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 
f  706.2    [AMENDED] 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  USS  RAMAGE 
(DDG  61)  to  read  as  follows: 


Vessel 


No. 


Masthead  lights 

not  over  all 

oltter  lights  arxj 

obstructions. 

annex  I,  sec. 

2(f) 


Forward  mast- 
head light  r>ot  in 
forward  quarter 
of  ship  armex  I, 
sec.  3<a) 


After  masthead 
light  less  than 

^/2  ship's  lertgth 
aft  of  forward 

mastttead  light. 

armex  I,  sec. 

3(a) 


Percentage  hor- 
izontal separa- 
tion attained 


USS  RAMAGE DDG  61 


19.2 


Dated:  May  29,  2001. 
G.A.  Cervi, 

CDR.  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate,  General  (Admiralty  and 
Maritime  Law) 

[FR  Doc.  01-26645  Filed  10-22-01;  8:45  am] 
BHJJNO  COOC  aS10-fF-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  5S 

[Alaska  001 ;  FRL  -7082-4] 

Outer  Continental  SheN  Air 
Regulatione;  ConeMenqr  Update  for 


AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Final  rule;  Removal  of 
amendment  and  reinstatement  of 
regulatory  text. 

SUMMARY:  On  March  1,  2001,  the  EPA 
published  a  direct  final  rule  (66  FR 
12982),  and  an  accompanying  proposed 
rule  (66  FR  12986)  updating  the  Outer 
Continental  Shelf  ("OCS")  Air 
Regulations  as  they  apply  to  OCS 
sotirces  off  the  coast  of  Alaska. 

The  direct  final  rule  indicated  that  the 
rule  was  effective  April  16.  2001,  unless 


EPA  received  adverse  comment  on  the 
rule  by  April  2,  2001.  The  Federal 
Register  action  also  indicated  that  if 
adverse  comment  was  received,  EPA 
would  publish  a  withdrawal  of  the  final 
rule. 

On  March  9,  2001,  EPA  received 
adverse  comments  from  the 
International  Association  of  Drilling 
Contractors.  Accordingly,  EPA  is 
removing  the  amendment  made  by  that 
final  rule  due  to  the  adverse  public 
comments  received  and  reinstating  the 
previous  regulatory  text.  In  a  subsequent 
action,  EPA  will  summarize  and 
respond  to  the  comments  received  on 
the  OCS  Air  Regulations  as  they  apply 
to  OCS  soiirces  off  the  coast  of  Alaska. 

0ATE8:  This  rule  is  effective  October  23, 
2001.  The  incorporation  by  reference  of 
certain  publications  listed  in  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  23,  2001. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  foUowing  location: 
U.S.  Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  S«Bttle, 
Washington,  98101.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  ^pointment  with  the 


appropriate  office  at  least  24  hours 

before  the  visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Meyer,  Office  of  Air  Quality  {OAQ-107). 

U.S.  EPA  Region  10, 1200  Sixth  Avenue, 

Seattie,  WA  98101,  Telephone:  (206) 

553-4150. 

List  of  Snl^ects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures. 
Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides,  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter,  Permits,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  September  24.  2001. 
Charies  E.  Findley, 

Acting  Regional  Administrator,  Region  10. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  amended  as 
follows: 

PART56-(AMENOED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

AntlMfity:  Section  328  of  the  Act  (42 
U.S.C.  7401.  et  seq.)  as  amended  by  Public 
Law  101-549. 
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2.  Section  55.14  is  amended  by 
revising  paragraph  (e](2)(i}(A)  to  read  as 
follows:  j 

§55.14  Requiramants  that  apply  to  OCS 
aourcaa  locatad  within  25  miles  of  States' 
aeaward  boundaries,  by  State. 

•  •        •        *        • 

(e)  *  •  * 

(2)  *  *  * 

(i)  *  *  * 

(A)  State  of  Alaska  Requirements 
Applicable  to  (DCS  Sources,  January  18, 
1997. 

*  •        *        *        * 

3.  Appendix  A  to  CFR  part  55  is 
amended  by  revising  paragraph  (a)(1) 
under  the  heading  "Alaska"  to  read  as 
follows: 

Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State. 


Alaska 

(a)  "* 

(1)  The  following  requirements  are 
contained  in  the  State  of  Alaska 
Requirements  Applicable  to  OCS  Sources, 
January  18, 1997. 

Alaska  Administrative  Code — Department 
of  Environmenfa]  Conservation. 

The  following  sections  of  Title  18,  Chapter 
50: 


Article  1.  Ambient  Air  Quality  Management 

18  AAC  50.005.  Purpose  and  Applicability  of 

Chapter  (effective  1/18/97) 
18  AAC  50.010.  Ambient  Air  Quality 

Standards  (effective  1/18/97) 
18  AAC  50.015.  Air  Quality  Designations, 

Classifications,  And  Control  Regions 

(effective  1/18/97) 
"  Table  1.  Air  Quality  Classifications 
18  AAC  50.020.  Baseline  Dates,  Maximum 

Allowable  hicreases.  And  Maximum 
Allowable  Ambient  Concentrations 

(effective  1/18/97)  i 

Table  2.  Baseline  Elates       I 
Table  3.  Maximum  Allowable  Increases 

AAC  50.025.  Visibility  and  Other  Special 

Protection  Areas  with  the  exception  of 

(b)  and  (c)  (effective  1/18/97) 
18  AAC  50.030.  State  Air  Quality  Control 

Plan  (effective  1/18/97) 
18  AAC  50.035.  Documents,  Procedures,  and 

Methods  Adopted  by  Reference  (effective 

1/18/97)2 
18  AAC  50.045.  Prohibitions  (effective  1/18/ 

97) 
18  AAC  50.050.  Incinerator  Emission 

Standards  (effective  1/18/97) 
Table  4.  Particulate  Matter  Standards  for 

Incinerators 
18  AAC  50.055.  Industrial  Processes  and 

Fuel-burning  Equipment  (effective  1/18/ 

97) 
18  AAC  50.065.  Open  Burning  (effective  1/ 

18/97) 

(a)  General  Requirements 

(b)  Black  Smoke  Prohibited 

(c)  Toxic  and  Acid  Gases  and  Particulate 
Matter  Prohibited 


(d)  Adverse  Effects  Prohibited 

(e)  Air  Quality  Advisory 

(i)  Firefighter  Training:  Fuel  Burning 
(j)  Public  Notice 
(k)  Complaints 
18  AAC  50.070.  Marine  Vessel  Visible 

Emission  Standards  (effective  1/18/97) 
18  AAC  50.080.  Ice  Fog  Standards  (effective 

1/18/97) 
18  AAC  50.100.  Norutjad  Engines  (effective 

1/18/97) 
18  AAC  50.110.  Air  Pollution  Prohibited 
(effective  5/26/72) 

Article  2.  Program  Administration 

18  AAC  50.201.  Ambient  Air  Quality 

Investigation  (effective  1/18/97) 
18  AAC  50.205.  Certification  (effective  1/18/ 

97) 
18  /VAC  50.210.  Potential  to  Emit  (effective 

1/18/97) 
18  AAC  50.215.  Ambient  Air  Quality 

Analysis  Methods  (effective  1/18/97) 
18  AAC  50.220.  Enforceable  Test  Methods 

(effective  1/18/97) 
18  AAC  50.225.  Owner-requested  Limits 

(effective  1/18/97) 
18  AAC  50.230.  Preapproved  Limits 

(effective  1/18/97) 
18  AAC  50.235.  Unavoidable  Emergencies 

and  Malfunctions  (effective  1/18/97) 
18  AAC  50.240.  Excess  Emissions  (effective 

1/18/97) 

Article  3.  Permit  Procedures  and 
Requirements 

18  AAC  50.300.  Construction  Permits: 
Classifications  (effective  1/18/97) 

(a)  [untitled] 

(b)  Ambient  Air  Quality  Facilities 

(c)  Prevention  of  Significant  Deterioration 
Major  Facilities 

(d)  Nonattaiiunent  Major  Facilities 

(e)  Major  Facility  Near  a  Nonattaiiunent 
Area 

(f)  Hazardous  Air  Contaminant  Major 
Facilities 

(g)  Port  of  Anchorage  Facilities 
(h)  Modifications 

18  AAC  50.305.  Construction  Permit 

Provisions  Requested  by  the  Owner  or 
Operator  (effective  1/18/97) 

18  AAC  50.310.  Construction  Permits: 
Application  (effective  1/18/97) 

(a)  Application  Required 

(b)  Operating  Permit  Coordination 

(c)  General  Information 

(d)  Prevention  of  Significant  Deterioration 
Information 

Table  6.  Significant  Concentrations 

(e)  Excluded  Ambient  Air  Monitoring 

(f)  Nonattainment  Information 

(g)  Demonstration  Required  Near  A 
Nonattainment  Area 

(h)  Hazardous  Air  Contaminant 

Information 
(j)  Nonattainment  Air  Contaminant 

Reductions 
(k)  Revising  Permit  Terms 
(1)  Requested  Limits 
(m)  Stack  Injection 
18  AAC  50.320.  Construction  Permits: 

Content  and  Duration  (effective  1/18/97) 
18  AAC  50.325.  Operating  PermiU: 

Classifications  (effective  1/18/97) 
18  AAC  50.330.  Operating  Permits: 
Exemptions  (effective  1/18/97} 


18  AAC  50.335.  Operating  Permits: 
Application  (effective  1/18/97) 

(a)  Application  Required 

(b)  Identification 

(c)  General  Emission  Information 

(d)  Fees 

(e)  Regulated  Source  Information 

(f)  Facility-wide  Information:. Ambient  Air 
Quality 

(g)  Facility-wide  Information:  Owner 
Requested  Limits 

(h)  Facility-wide  Information:  Emissions 

Trading 
(i)  Compliance  Information 
(j)  Proposed  Terms  and  Conditions 
(k)  Compliance  Certifications 
(1)  Permit  Shield 
(m)  Supporting  Documentation 
(n)  Additional  Information 

(0)  Certification  of  Accuracy  and 
Completeness 

(p)  Renewals 

(q)  Insignificant  Sources 

(r)  Insignificant  Sources:  Emission  Rate 

Basis 
(s)  Insignificant  Sources:  Category  Basis 
(t)  Insignificance  Sources:  Size  or 

Production  Rate  Basis 
(u)  Insignificant  Sources:  Case-by-Case 

Basis 
(v)  Administratively  Insignificant  Sources 
18  AAC  50.340.  Operating  Permits:  Review 

and  Issuance  (effective  1/18/97) 

(a)  Review  for  Completeness 

(b)  Evaluation  of  Complete  Applications 

(c)  Expiration  of  Application  Shield 

(d)  Preliminary  Decision 

(e)  Public  Comment 

(f)  Record  of  Public  Comment 

(g)  Final  Permit  Decision 
(i)  Permit  Continuity 

18  AAC  50.345.  Operating  Permits:  Standard 

Conditions  (effective  1/18/97) 
18  AAC  50.350.  Operating  Permits:  Content 

(effective  1/18/97) 

(a)  Piupose  of  Section 

(b)  Standard  Requirements 

(c)  Fee  Information 

(d)  Source-Specific  Permit  Requirements 

(e)  Facility-Wide  Permit  Requirements 

(f)  Other  Requirements 

(g)  Monitoring  Requirements 
(h)  Records 

(i)  Reporting  Requirements 

(j)  Compliance  Certification 

(k)  Compliance  Plan  and  Schedule 

(1)  Permit  Shield 

18  AAC  50.355.  Operating  Permits:  Changes      « 

to  a  Permitted  Facility  (effective  1/18/97) 
18  AAC  50.360.  Operating  Permits:  Facility 

Changes  that  Violate  a  Permit  Condition 

(effective  1/18/97) 
18  AAC  50.365.  Operating  Permits:  Facility 

Changes  that  do  not  Violate  a  Permit 

Condition  (effective  1/18/97) 
18  AAC  50.370.  Operating  Permits: 

Administrative  Revisions  (effective  1/18/ 

97) 
18  AAC  50.375.  Operating  Permits:  Minor 

and  Significant  Permit  Revisions 

(effective  1/18/97) 
18  AAC  50.380.  General  Operating  Permits 

(effisctive  1/18/97) 

Article  4.  User  Fees 

18  AAC  50.400.  Permit  Administration  Fees 
(effective  1/18/97) 
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18  AAC  50.410.  Emission  Fees  (effective  1/ 

18/97) 
18  AAC  50.420.  Billing  Procedures  (effective 

1/18/97) 

Article  9.  General  Provisions 

18  AAC  50.910.  Establishing  Level  of  Actual 

Emissions  (effective  1/18/97) 
18  AAC  50.990.  Definitions  (effective  1/18/ 

97) 


IFR  Doc.  01-26684  Filed  10-22-Oi;  8:45  am] 

BHJJNG  CODE  656»-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257  and  258 

[FRL-7076-41 

mN20S0-AE86 

Crttaria  for  Classificatton  of  Solid 
Wasta  Disposal  Facllltias  and 
Practices  and  Crttaria  for  Municipal 
Solid  Wasta  Landfills:  Disposal  of 
Residential  Lead-Based  Paint  Wasta 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  order  to  help  accelerate  the 
pace  of  lead-based  paint  removal  from 
residences,  and  thereby  reduce  exposure 
to  children  and  adiilts  from  the  health 
risks  associated  with  lead,  EPA  is  taking 
direct  final  action  to  revise  the 
definition  of  "municipal  solid  waste 
landfill  unit"  in  both  the  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices  and  the  Criteria 
for  Municipal  Solid  Waste  Landfills. 
EPA  is  also  adding  two  new  definitions 
for  "construction  and  demolition  (C&D) 
landfill"  and  "residential  lead-based 
paint  waste."  This  rule  will  expressly 
allow  residential  lead-based  paint  waste 
to  be  disposed  of  in  construction  and 
demolition  landfills  by  clearly  stating 
that  a  construction  and  demolition 
landfill  accepting  r^dential  lead-based 
paint  waste,  and  no  other  household 
waste,  is  not  a  municipal  solid  waste 
landfill  imit.  Today's  action  does  not 
prevent  a  municipal  solid  waste  landfill 
unit  from  continuing  to  receive 
residential  lead-based  paint  waste. 
DATES:  This  rule  is  efiiective  on  January 
22,  2002  luiless  EPA  receives  adverse 
comment  by  November  23,  2001.  If  we 
receive  sudi  comment,  we  will  publish 
a  timely  withdrawal  in  the  Fedcnal 
Register  informing  the  public  that  this 
rule  will  not  take  efiiect. 


ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2001-LBPP-FFFFF  to:  (1)  if  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Sohd  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460-0002,  or  (2) 
if  using  special  delivery,  such  as 
overnight  express  service:  RCRA  Docket 
Information  Center  (RIC),  Crystal 
Gateway  One,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington,  VA 
22202.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra-docke^Siepa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-2001-LBPP-FFFFF  and  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  imder 
separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  Ariel  Rios  Building, 
1200  Peimsylvania  Avenue,  NW, 
Washington,  DC  20460-0002. 

You  can  view  supporting  materials  for 
this  rule  in  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  Information 
Center  (RIC).  The  RIC  is  located  at 
Crystal  Gatewav  I.  First  Floor,  1235 
Jefferson  Davi^  Highway,  Arlington,  VA, 
and  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
federal  holidays.  The  Docket 
Identification  Number  for  this  notice  is 
F-2001-LBPF-FFFFF. 

To  review  docket  materials,  we 
recommend  that  you  make  an 
appointment  by  calling  (703)  603-9230. 
You  may  copy  a  maximum  of  100  pages 
bom  any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  accessing  them. 
FOR  FURTHER  MF0RMAT10N  CONTACT  For 
genwal  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 

For  information  on  specific  aspects  of 
this  rule,  contact  Sue  Nogas,  Office  of 
Solid  Waste  (mail  code  5306W),  U.S. 
Environmental  Protection  Agency.  1200 


Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  (703)  308-7251, 
nogas. sue^pa. gov. 

SUPPLEMENTARY  INFORMATION:  The  index 
to  the  rule  docket  and  some  supporting 
materials  are  available  on  the  Internet. 
You  can  find  these  materials  at  http:// 
www.epa.gov/epaoswer/non-hw/ 
muncpl/landfiU/pb-paint.htm. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment.  The 
rule  expressly  allows  another 
environmentally  safe  waste  disposal 
option  [i.e.,  C&D  landfills)  for 
residential  LBP  waste,  an  option  that 
may  be  less  expensive  than  MSWLFs  in 
certain  areas  of  the  U.S.  For  that  reason. 
EPA  believes  this  rule  may  hasten  the 
pace  with  which  LBP  hazards  are 
removed  frt>m  homes,  thus  reducing  the 
risk  of  lead  poisoning  in  children. 
However,  in  the  "Proposed  Rtiles" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  revise  the  definition  of 
muaicipal  solid  waste  landfill  unit  and 
add  the  definitions  of  construction  and 
demolition  landfill  and  residential  lead- 
based  paint  waste.  We  are  publishing 
the  proposal  to  give  the  public  the 
opportunity  to  comment  on  today's 
action,  although  we  do  not  expect  to 
receive  conunents.  This  rule  will  be 
effective  on  January  22,  2002  without 
further  notice  unless  we  receive  adverse 
comment  by  November  23,  2001.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

Affected  Entities:  You  may  be 
potentially  affected  by  this  direct  final 
rule  if  you  generate  residential  lead- 
based  paint  (LBP)  waste  as  a  result  of 
LBP  activities  (including  abatement, 
rehabilitation,  renovation  and 
remodeling)  in  homes,  residences,  and 
other  households.  By  "households,"  we 
mean  single  and  multiple  residences, 
hotels  and  motels,  bunkhouses,  ranger 
stations,  crew  quarters,  campgrounds, 
picnic  grounds,  and  day-use  recreation 
areas. 

Affected  categories  and  entities  would 
include: 
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Calegofy 

Examples  of  affected  entities 

Individuals  and  firms  wtio  generate  residential  LBP  waste 

Ckxistruction  and  denrx)lition  waste  disposal  firms 

Contractors  and  do-it-yourselfers  who  generate  and  dispose  of  residential  LBP 
waste  as  a  result  of  abatement,  rehabilitation,  renovation  and  remodeling  ac- 
tivities in  homes,  residences,  and  ottier  households. 

Owners  or  operators  of  construction  and  demolition  landfills  that  accept  residen- 
tial LBP  waste  for  disposal. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  lists  the  types  of 
entities  that  EPA  is  now  aware  of  that 
could  potentially  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  coiild  also  be  affected. 
(Please  see  Sections  X.A.  and  X.B.  of 
this  preamble  for  further  discussion  of 
afiiected  entities.  Also,  in  the  docket  for 
today's  rule,  see  "Economic  Analysis  of 
EPA's  Direct  Final  Rule  Amending  40 
CFR  parts  257  and  258.")  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  persons 
listed  in  the  preceding  FOR  FURTHER 
MFORMATION  CONTACT  section. 

Acronyms 


Acronym 

coc 

C&D  

CFR 

EA  

EPA 

FR  

HUD  

O  

LBP  

MSWLF 

0MB 

OPPTS 

OSWER 

RCRA  ... 

RIG  

TC  

TSCA 
USEPA 


Definitiqn 


Centers  of  Disease  Control  and 
Prevention. 

Construction  and  Demolition. 

Code  of  Federal  Regulations. 

Economic  Analysis. 

Environmental  Protection  Agency. 

Federal  Register. 

U.S.  Department  of  Housing  and 
Urtxan  Development. 

Intelligence  Quotient. 

Lead-Based  Paint. 

Municipal  Solid  Waste  Landfill. 

Office  of  Management  and  Budget. 

Office  of  Prevention,  Pesticides, 
and  Toxic  Substances. 

Office  of  Solid  Waste  and  Emer- 
gency Response. 

Resource  Conservation  Recovery 
Act. 

RCRA  Docket  Infomiation  Center. 

Toxicity  Characteristic. 

Toxic  Substarwes  Control  Act. 

United  States  Environmental  Pro- 
tection Agency. 
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V.  EPA's  Implementation  of  Title  X  and 

Response  to  Stakeholders'  Requests 

A.  1998  Proposed  Rules 

1.  TSCA  Proposal 

2.  RCRA  Proposal 

B.  Contractor-Generated  Residential  Lead- 
Based  Paint  Memorandum 

VI.  What  Does  Today  s  Rule  Do? 


A.  Revision  to  the  Definition  of  a 
Municipal  Solid  Waste  LandRll  Unit 

B.  Addition  of  Construction  and 
Demolition  Landfill  Definition 

C.  Addition  of  Residential  Lead-Based 
Paint  Waste  Definition 

VII.  Analytic  Basis  for  Today's  Rule 
Vm.  Other  Applicable  Federal,  State.  Tribal, 
and  Local  Requirements 

IX.  How  do  States  and  Tribes  Implement  this 

Rule? 

X.  How  does  this  Rule  Comply  with 

Applicable  Statutes  and  Executive 
Orders? 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  12898:  Environmental 

Justice  Strategy 
).  Congressional  Review  Act 
K.  Executive  Order  13211:  Energy  Effects 

I.  Legal  Authority 

EPA  is  promulgating  this  rule 
pursuant  to  section  1008(a)(3),  2002(a), 
4004(a)  and  4010(c)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6907(a).  6912(a),  6944(a). 
6949a(c).  We  are  also  correcting  a 
typographical  error  in  the  existing 
statement  of  authority  in  part  257  by 
amending  the  citation  to  42  U.S.C. 
6949(c)  to  read  "6949a(c)." 

n.  Why  Are  Lead  and  Lead-Based  Paint 
a  Concern? 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  have  estimated  that 
approximately  900,000  children,  or 
about  4.4%  of  children  under  the  age  of 
6  years  old,  may  have  unacceptably  high 
levels  of  lead  in  their  blood.  (See: 
"Update:  Blood  Lead  Levels— United 
States,  1991-1994.  "  Morbidity  and 
Mortality  Weekly  Report,  Vol.46,  No.  7, 
February  21. 1997.  CDC.  U.S. 
Department  of  Health  and  Htmian 
Services.)  Children  are  more  susceptible 
than  adults  to  the  toxic  effects  of  lead 
because  their  nervous  systems  are  still 
developing  and  their  bodies  more 
readily  absorb  lead  once  exposed  to  it. 


(For  a  fuller  discussion  of  this  issue,  see 
66  FR  1206-1240.  January  5.  2001).  The 
most  common  sources  of  residential 
lead  exposure  include  contaminated 
dust  and  paint  chips  from  deteriorated 
lead-based  paint  (LBP)  in  older  homes, 
activities  that  disturb  LBP  (such  as 
abatement,  deleading,  home  renovation 
and  remodeling),  lead-contaminated 
drinking  water,  and  lead-contaminated 
soil  around  homes  and  play  areas.  It  is 
estimated  that  approximately  38  million 
homes  in  the  United  States  contain 
interior  LBP.  (See  "Economic  Analysis 
of  EPA's  Direct  Final  Rule  Amending  40 
CFR  parts  257  and  258,"  p.  31. 

in.  Congressional  Response  to  Lead 
Hazards:  Title  X 

In  response  to  this  health  threat. 
Congress  enacted  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (hereinafter  referred  to  as  Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992,  or  as  Title  X). 
Among  other  provisions.  Title  X 
amended  the  Toxic  Substances  Control 
Act  (TSCA)  and  directed  the 
Enviroiunental  Protection  Agency  (EPA) 
to  develop  and  finalize  standards 
governing:  (1)  The  training  and 
certification  of  individuals  engaged  in 
LBP  activities;  (2)  the  accreditation  of 
training  programs;  and  (3)  the  process 
by  which  LBP  activities  are  conducted 
by  certified  individuals.  Congress  also 
directed  EPA  to  identify  by  regulation 
LBP  hazards,  lead-contaminated  dust, 
and  lead-contaminated  soil.  As  a  result 
of  the  enactment  of  Title  X,  there  is  an 
increasing  effort  to  reduce  the  hazards 
posed  by  LBP  (especially  to  children)  in 
residential  housing  and  other  buildings. 

IV.  RCRA  as  a  Barrier  to  Coal-ESectiTe 
LBP  Abatements,  and  Stakeholders' 
Requests  for  Regulat«»7  Relief  From 
EPA 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  was  enacted  in 
1976  to  address  management  of  solid 
waste,  including  industrial  and 
municipal  wastes.  Subtitle  C  of  RCRA 
governs  the  generation,  transportation, 
treatment,  storage  and  disposal  of 
hazardous  waste.  A  solid  waste  is  a 
"hazardous  waste"  if  it  exhibits  one  or 
more  of  the  characteristics  of  hazardous 
waste  pursuant  to  40  CFR  pari  261, 
subpart  C  (toxicity,  ignitability. 
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corrosivity,  and  reactivity)  or  if  it  is 
listed  as  a  hazardous  waste  in  part  261 
subpart  D.  Subtitle  D  of  RCRA  addresses 
the  management  of  nonhazardous  solid 
waste  (including  municipal  and 
nonmunicipal  waste).  Subtitle  D  was 
amended  in  1984  to  address  two  classes 
of  hazardous  wastes  exempt  from 
Subtitle  C  hazardous  waste 
requirements:  conditionally  exempt 
small  quantity  generator  (C^SQG)  waste 
and  household  hazardous  waste. 
Household  waste  is  defined  in  40  CFR 
258.2  as  "any  solid  waste  (including 
garbage,  trash,  and  sanitary  waste  in 
septic  tanks)  derived  from  households 
(including  single  and  multiple 
residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgrouinds.  picnic  groimds, 
and  day-use  recreation  areas)." 
Household  waste  is  excluded  from 
RCRA  hazardous  waste  regulations  at  40 
CFR  261.4(b)(1). 

Abatements,  renovations,  and 
remodeling  activities  in  housing  units 
with  LBP  can  generate  large  quantities 
of  residential  LBP  waste.  In  cases  where 
the  waste  exhibits  the  toxicity 
characteristic  for  lead,  the  waste  would 
be  classified  as  a  hazardous  waste 
subject  to  the  comprehensive  "cradle  to 
grave"  hazardous  waste  management 
regulations  of  RCRA  Subtitle  C,  unless 
they  qualify  for  an  exemption.  Lead 
abatement  contractors  and  public 
housing  agencies  argued  that  the 
application  of  these  hazardous  waste 
rules  to  residential  LBP  waste  poses  a 
barrier  to  the  cost-effective  abatement  of 
lead  hazards.  EPA  and  HUD  met  to 
review  the  disposal  requirements  for 
lead-based  paint  waste  and  to  consider 
regulatory  relief  frtim  the  applicability 
of  RCRA  Subtitle  C  to  waste  generated 
from  residential  LBP  activities. 
Additionally,  several  States  and 
advocacy  groups  (such  as  the  Alliance 
to  End  Childhood  Lead  Poisoning) 
expressed  concern  that  the  RCRA 
requirements  were  considerably 
reducing  the  number  of  residential  LBP 
abatements  by  imposing  significant 
waste  disposal  costs.  They  argued  that 
the  benefits  of  handling  lead-based 
paint  waste  as  a  hazardous  waste  were 
outweighed  by  the  potential  risk  to 
children  resulting  from  the  disincentive 
the  RCRA  regulations  created  for  lead- 
based  paint  abatement.  They  requested 
that  EPA  consider  ways  to  minimize 
management  and  disposal  costs  and 
provide  an  appropriate  regulatory 
framework  that  would  both  accelerate 
the  pace  of  lead  abatements  (by 
lowering  costs)  and  ensiue  that  waste 
from  such  activities  be  managed  and 
disposed  of  reliably,  effectively,  and  in 


a  maimer  which  protects  human  health 
and  the  environment.  They  further 
contended  that  any  regulatory  relief  that 
would  avoid  the  cost  of  managing  LBP 
waste  as  a  hazardous  waste  would  allow 
public  housing  authorities  to  use  cost 
savings  to  perform  additional 
abatements,  thus  reducing  current  and 
future  exposure  of  children  to 
residential  lead-based  paint. 

V.  EPA's  ImplemenUtion  of  Title  X  and 
Response  to  Stakeholders'  Requests 

A.  1998  Proposed  Rules 

In  order  to  fecilitate  efforts  to  address 
lead-based  paint  hazards  to  children 
and  respond  to  stakeholders'  requests 
for  regulatory  relief,  EPA  analyzed 
waste  characterization,  laboratory 
leachate,  and  the  risk  and  cost  of 
disposal  for  lead-based  paint  debris. 
Based  on  those  analyses,  EPA  published 
two  proposals  on  December  18. 1998 — 
the  TSCA  Proposed  Rule  ("Management 
and  Disposal  of  Lead-Based  Paint 
Debris"),  and  the  RCRA  Proposed  Rule 
("Temporary  Suspension  of  Toxicity 
Characteristic  Rule  for  Specified  Lead- 
Based  Paint  Debris").  The  Agency 
believed  that  these  rules,  if  finalized, 
would  help  reduce  the  costs  associated 
with  the  management  and  disposal  of 
LBP  debris,  increasing  the  number  of 
LBP  abatements,  while  continuing  to 
protect  human  health  and  the 
environment. 

1.  TSCA  Proposal  ("Management  and 
Disposal  of  Lead-Based  Paint  Debris") 

Under  the  mandate  of  Title  X  of 
TSCA,  we  proposed  new  TSCA 
management  and  disposal  standards  for 
LBP  debris  generated  by  contractors 
irom  pre-1978  homes  and  public  and 
commercial  buildings  (63  FR  70190- 
70233.  December  18,  1998.)  These 
standards  would  allow  the  disposal  of 
contractor-generated  LBP  debris  in  a 
variety  of  facilities,  including 
construction  and  demolition  (C&D) 
landfills.  EPA  based  the  C&D  landfill 
disposal  option  on  the  results  of  the 
groimdwater  risk  analysis  performed  to 
support  the  proposal.  The  results 
showed  that  the  potential  impact  to 
groundwater  resources  fit}m  the 
disposal  of  LBP  debris  in  C&D  landfills 
would  be  negligible.  (For  further  details, 
see  "USEPA.  June  1998.  Groundwater 
Pathway  Analysis  for  Lead-Based  Paint 
(LBP)  Architectiual  Debris;  Background 
Document"  in  the  docket  for  today's 
rule.  Also,  see  Section  VII  of  this 
preamble.)  The  TSCA  proposal  has  not 
been  finalized. 

The  preamble  to  the  proposed  TSCA 
rule  also  clarified  that  \h^  RCRA 
Subtitle  C  household  waste  exclusion  in 


40  CFR  261.4(b)(1)  applies  to  residential 
LBP  waste  generated  by  do-it- 
yourselfers  in  their  homes  (see  63  FR 
70241-70242).  This  clarification 
remains  in  place. 

2.  RCRA  Proposal  ("Temporary 
Suspension  of  Toxicity  Characteristic 
Rule  for  Specified  Lead-Based  Paint 
Debris") 

In  1998,  EPA  proposed  to  temporarily 
suspend  the  applicability  of  the  Toxicity 
Characteristic  (TC)  rule  to  contractor- 
generated  LBP  debris  that  would  be 
subject  to  the  TSCA  management  and 
disposal  standards  cited  above.  The 
Agency  proposed  this  suspension  in 
order  to  avoid  duplication  with  other 
statutes  implemented  by  EPA  as 
mandated  under  RCRA  Section 
1006(b)(1). 

B.  Contractor-Generated  Residential 
Lead-Based  Paint  Memorandum 

On  July  31,  2000.  EPA  issued  a 
memorandum  clarifying  the  regulatory 
status  of  waste  generated  as  a  result  of 
LBP  activities  (including  abatement, 
renovation  and  remodeling,  and 
rehabilitation)  in  homes  and  other 
residences. 

Specifically,  the  memorandum 
clarified  that  contractors  can  manage 
residential  LBP  waste  as  household 
waste  and  thus  are  not  subject  to  RCRA 
Subtitle  C  requirements.  This  means 
contractors  can  dispose  residential  LBP 
waste  as  household  waste  in  municipal 
solid  waste  landfills  or  municipal  solid 
waste  combustors,  according  to  State 
and  local  requirements.  IXunping  and 
open  burning  of  residential  LBP  waste 
are  not  allowed.  (See  RCRA  Sections 
1008  and  4004.) 

By  interpreting  residential  LBP  waste 
as  a  household  waste  under  40  CFR 
261.4(b)(1),  the  July  2000  memorandum 
could  be  construed  as  allowing  land 
disposal  of  LBP  waste  only  in  municipal 
solid  waste  landfill  imits  complying 
with  the  requirements  of  40  CFR  part 
258.  This  is  because  a  "municipal  solid 
waste  landfill  unit"  is  defined  in  40  CFR 
258.2  as  receiving  "household  waste." 
Therefore,  under  section  258.2.  a  C&D 
landfill  that  receives  residential  LBP 
waste  could  be  deemed  to  be  receiving 
household  waste  and  may  need  to 
comply  with  EPA's  Municipal  Solid 
Waste  Landfill  Criteria  found  in  40  CFR 
part  258.  Today's  rule  is  designed  to 
expressly  state  that  C&D  landfills  can 
receive  residential  LBP  waste  without 
becoming  subject  to  the  requirements 
for  a  MSWLF  in  part  258. 

Please  note  that  the  memorandum 
does  not  affect  the  regulatory  status  of 
nonresidential  LBP  waste,  such  as  that 
generated  during  the  abatement  or 
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renovation  and  remodeling  of  a 
commercial  building.  In  addition,  the 
memorandum  does  not  cover  residential 
demolition  and  deconstruction.  EPA 
does  not  consider  demolition  and 
deconstruction  waste  to  be  household 
waste,  since  it  is  not  similar  to  those 
wastes  generated  by  a  consumer  in  the 
home  in  the  course  of  daily  living.  (For 
more  information  visit,  bttp:// 
www.epa.gov/Iead/hhwmemo- 
julyOOfnl.pdf  for  a  direct  link  to  the 
memorandum.  See  "Regulatory  Status  of 
Waste  Generated  by  Contractors  and 
Residents  from  Lead-Based  Paint 
Activities  Conducted  in  Households"  by 
visiting  http://www.epa.gov/lead/ 
felbp.htm.  or  call  the  RCRA  Hotline  at 
1-600-424-9346.) 

The  Agency  evaduated  if  and  how  to 
finalize  the  1998  RCRA  and  TSCA 
proposals.  EPA  decided  to  use 
alternative  policy  and  regulatory 
vehicles  (i.e..  the  July  31,  2000  policy 
memorandum  and  today's  rule)  in  order 
to  expeditiously  accomplish  some  of  the 
same  goals  of  the  1998  proposals  for 
certain  key  noncontroversial  aspects. 
The  Agency  has  no  further  plan  to 
finalize  the  1998  RCRA  proposal. 

VI.  What  Does  Today's  Rule  Do? 

A.  Revision  to  the  Definition  of  a 
Municipal  Solid  Waste  Landfill  Unit 

Today's  nile  expressly  allows 
construction  and  demolition  landfills  to 
receive  residential  lead-based  paint 
waste,  by  adding  a  statement  to  the 
definition  of  MSWLF  unit.  The 
definition  of  MSWLF  unit  in  40  CFR 
257.2  and  258.2  is  amended  by  inserting 
at  the  end  of  the  definition,  the 
sentence,  "A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit."  As 
previously  explained,  the  existing 
definition  of  a  MSWLF  unit  includes 
language  which  states  that  a  disposal 
imit  "that  receives  household  waste"  is 
a  municipal  solid  waste  landfill  unit. 
This  language  can  be  construed  to 
prohibit  the  disposal  of  any  household 
waste  into  a  focility  that  is  not  designed 
and  operated  in  conformance  with  40 
CFR  part  258  regulations.  Today,  we  are 
amending  the  definition  of  MSWLF 
unit,  in  order  to  distinguish  residential 
lead-based  paint  waste,  which  has  been 
determined  to  be  a  household  waste, 
from  other  types  of  household  waste,  for 
purposes  of  disposal. 

Ine  amended  definition  will  now 
read,  "Municipal  solid  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 


application  unit,  surface  impoimdment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  in  this  section.  A 
MSWLF  unit  also  may  continue  to 
receive  other  types  of  RCRA  SubtiUe  D 
wastes,  such  as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately-owned.  A  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion.  A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit." 

It  is  important  to  understand  that 
today's  change  to  the  definition  of  a 
municipal  solid  waste  landfill  unit  does 
not  in  any  way  affect  these  disposal 
units.  This  change  is  being  made  simply 
to  distinguish  residential  lead-based 
paint  waste  from  other  household 
wastes.  Today's  amendment  does  not 
alter  what  a  MSWLF  can  or  cannot 
receive.  MSWLFs  can  continue  to 
receive  residential  LBP  waste  as 
household  waste.  Today's  rule  expressly 
provides  that  an  additional  land-based 
waste  disposal  option  exists  for 
residential  LBP  waste.  Furthermore,  this 
rule  in  no  way  affects  or  changes  the 
operation  and  design  requirements  for 
municipal  solid  waste  landfills  oi  any 
other  MSWLF  criteria. 

B.  Addition  of  Construction  and 
Demolition  Landfill  Definition 

As  stated  above,  the  revised  definition 
of  "municipal  solid  waste  landfill  unit" 
allows  a  subset  of  household  waste — 
residential  LBP  waste — to  be  disposed 
of  in  construction  and  demolition 
landfills  as  well  as  MSWLF  units. 
Today's  rule  will  also  add  a  definition 
of  a  construction  and  demolition 
landfill  in  order  to  expressly  allow  only 
C&D  landfills,  and  no  other  types  of 
land  disposal  units  that  meet  tiie  criteria 
of  40  CFR  part  257  to  receive  this  subset 
of  household  waste. 

Based  on  a  groundwater  risk  analysis 
used  to  support  the  TSCA  proposal,  we 
believe  that  the  disposal  of  residential 
LBP  debris  in  C&D  landfills  is 
appropriate  and  would  not  pose  adverse 
health  risk%  to  residents  living  near  C&O 
landfills.  (For  more  information,  see 
Section  Vn  of  this  preamble.) 

A  C&D  landfill  will  be  defined  in  40 
CFR  part  257  as  follows:  "Construction 
and  demolition  (C&D)  landfill  means  a 
solid  waste  disposal  facility  subject  to 
the  requirements  of  subparts  A  or  B  of 
this  part  that  receives  construction  and 
demolition  waste  and  does  not  receive 
hazardous  waste  (defined  in  §  261.3  of 
this  chapter)  other  than  conditionally 
exempt  small  quantity  generator  waste 


(defined  in  §  261.5  of  this  chapter),  or 
industrial  solid  waste  (defined  in 
§  258.2  of  this  chapter).  A  C&D  landfill 
typically  receives  any  one  or  more  of  the 
following  types  of  solid  wastes: 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste."  A  parallel  definition  is  also 
being  added  to  40  CFR  part  258. 

EPA  proposed  a  similar  definition  of 
C&D  landfill  in  the  TSCA  proposal,  and 
received  no  germane  comments  on  the 
definition  during  the  public  comment 
period. 

C.  Addition  of  Residential  Lead-Based 
Paint  Waste  Definition 

Today's  rule  adds  a  definition  of 
"residential  lead-based  paint  waste"  in 
order  to  clarify  the  scope  of  the  waste 
stream  addressed  by  today's  rule.  This 
definition  of  residential  lead-based 
paint  waste  states:  "Residential  lead- 
based  paint  waste  means  waste 
generated  as  a  result  of  lead-based  paint 
activities  (including  abatement, 
rehabilitation,  renovation  and 
remodeling)  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges."  Not  included 
in  the  residential  LBP  waste  definition 
are  residential  LBP  demolition  and 
deconstruction  waste,  and  LBP  waste 
from  nonresidential  structures  such  as 
public  and  commercial  buildings, 
warehouses,  bridges,  water  towers,  and 
transmission  towers. 

In  drafting  this  definition,  we 
included  these  particular  LBP  activities 
because  they  are  those  limited  to 
residences  and  that  could  pose  lead 
hazards  to  occupants,  especially  to 
children.  We  included  these  particular 
waste  types  (i.e.,  debris,  chips,  dust,  and 
sludges)  because  they  are  those  that  are 
typically  generated  during  the  named 
LBP  activities. 

vn.  Analytic  Basis  for  Today's  Rule 

The  technical  basis  for  today's  rule  is 
the  analytical  data  and  groimdwater  risk 
analysis  used  to  support  the  1998  TSCA 
proposal.  (See  "USEPA.  Jime  1998, 
Groimdwater  Pathway  Analysis  for 
Lead-Based  Paint  (LBP)  Architectiual 
Debris;  Backgroimd  Document"  in  the 
docket  for  today's  rule.)  Based  on  that 
data  and  analysis,  EPA  is  concluding 
that  residential  LBP  waste  is  not 
hazardous  household  waste  when 
disposed  of  in  C&D  landfills.  What 
follows  is  a  discussion  of  that  data  and 
analysis  and  how  they  support  today's 
rule. 

In  the  groundwater  risk  analysis  used 
to  support  the  1998  TSCA  proposal,  we 
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asstmied  that  all  lead-based  paint  frqm 
the  entire  pre-1978  U.S.  housing  stock 
would  be  disposed  of  in  C&D  landfills, 
and  that  the  LBP  would  be  removed 
from  housing  while  it  was  still  attached 
to  architectxual  (i.e.,  building) 
components  that  are  removed  during 
LBP  activities.  Examples  of  architectural 
components  are  doors,  window  frames, 
moldings,  painted  plaster  boards, 
concrete,  and  bricks.  We  assumed  that 
the  components  would  be  removed  with 
intact  LBP  because  we  believed  that 
component  removal,  if  cost-effective, 
would  be  preferred  over  paint  scraping 
and  other  paint  removal  options,  since 
the  latter  pose  worker  and  occupant 
exposure  concerns.  This  assumption 
was  necessary  due  to  the  lack  of  data 
indicating  what  portion  of  pre-1978 
housing  would  undergo  paint  removal 
vs.  component  removal  and  what  types 
and  quantities  of  LBP  waste  are 
generated  at  what  frequency  from 
various  residential  LBP  activities.  Also, 
in  the  groundwater  analysis,  we  used 
the  term  "LBP  debris"  to  refer  to 
architectural  components  with  intact 
LBP. 

To  estimate  lead  loading  from 
residential  LBP  debris  in  C&D  landfills 
around  the  coimtry,  we  relied  upon  the 
1990  Report  to  Congress  prepared  by  the 
U.S.  Department  of  Housing  and  Urban 
Development  (HUD).  The  Report 
estimated  total  quantities  of  building 
components  from  pre-1978  homes  in  the 
U.S.  From  the  amoimt  of  painted 
surfeces  per  housing  imit  reported  in 
the  HUD  Report,  we  estimated  the  total 
quantities  of  building  materials  with 
LBP  that  would  be  disposed  of  in  the 
landfills. 

Then,  in  our  groundwater  risk 
analysis,  we  used  leachate  data, 
calculated  the  potential  lead 
concentration  in  groundwater,  and 
estimated  risks  from  the  disposal  of  LBP 
debris  in  C&D  landfills.  We  also 
assumed  that  all  of  the  lead  from  the 
LBP  debris  (which  in  this  analysis 
meant  the  equivalent  of  all  of  the  lead 
in  all  of  the  lead-based  paint  from  the 
entire  pre-1978  U.S.  housing  stock) 
would  eventually  end  up  in  the 
leachate.  The  lead  concentration  in  C&D 
landfill  leachate  varied  depending  on 
the  landfill  size.  These  lead 
concentrations  served  as  inputs  to  the 
groundwater  modeling  we  conducted  to 
simulate  the  subsurface  movement  of 
landfill  leachate  and  the  resultant 
potential  contamination  of  groundwater 
with  lead. 

The  results  from  this  analysis  show 
that  the  lead  concentration  in 
groimdwater  would  potentially  exceed 
the  drinking  water  action  level  of  0.015 
mg/L  for  lead  in  less  than  1%  of  the 


receptor  wells  in  the  vicinity  of  C&D 
landfills  receiving  LBP  debris  during  the 
first  2,000  years  after  disposal.  During 
the  first  10,000  years  after  disposal  of 
LBP  debris,  the  drinking  water  action 
level  would  be  exceeded  in  fewer  than 
5%  of  the  receptor  wells. 

Based  on  these  groundwater  modeling 
results  and  the  general  geochemical 
behavior  of  lead  in  a  subsurface 
environment,  the  Agency  concluded 
that,  on  a  national  scale,  the  disposal  of 
LBP  debris  in  C&D  landfills  would,  in 
general,  be  protective  of  human  health 
and  the  environment  at  the  95th 
percentile  protection  level.  This  level  of 
protectiveness  is  at  the  high  end  (Le., 
most  protective)  of  the  levels  that  the 
Agency  has  used  in  regulating 
hazardous  wastes  under  the  RCRA 
program.  (See  63  FR  70203,  December 
18, 1998.)  When  deciding  whether  to 
regulate  industrial  solid  wastes  as 
hazardous  wastes,  the  Agency  has 
considered  a  90th  percentile  or  higher 
level  as  the  appropriate  protection  level 
and  so  has  not  regulated  wastes 
satisfying  this  level  of  protection  as 
hazardous  wastes.  Thus,  in  the  1998 
TSCA  proposal,  we  concluded  that  the 
disposal  of  LBP  debris  in  C&D  landfills 
is  appropriate  and  would  not  pose 
adverse  health  risks  to  residents  living 
near  C&D  landfills.  Note  that  the  Agency 
received  many  public  comments 
addressing  various  aspects  of  the 
groundwater  risk  analysis.  The 
comments  were  generally  supportive  of 
the  proposed  provision  to  allow  LBP 
debris  to  be  disposed  of  in  C&D  landfills 
and  provided  no  data  supporting  a 
contrary  decision.' 

EPA  believes  that  the  technical  basis 
for  the  1998  TSCA  proposal,  as 
discussed  above,  also  supports  today's 
rule.  This  is  because  our  groundwater 
risk  analysis  assumed  that  the  total  mass 
of  lead-based  paint  from  pre-1978  U.S. 
housing  was  disposed  of  in  C&D 
landfills,  and  that  all  of  the  lead  from 
that  lead-based  paint  ended  up  in  the 
C&D  landfill  leachate.  Hence,  it  was 
irrelevant  to  the  results  of  the  analysis 
whether  or  not  the  LBP  entered  the  C&D 
landfills  by  being  attached  to 
architectural  components  (i.e.,  as  LBP 


'  All  comments  and  data  received  in  response  to 
the  1998  TSCA  proposal  may  be  accessed  via 
Docket  Control  OPPTS-62160.  located  in  the  TSCA 
Nonconfidential  Information  Center,  Rm.  NE-B607, 
401  M  St.,  SW..  Washington,  DC  20460.  The  TSCA 
Nonconfidential  Information  Center  telephone 
number  is  202-260-7099.  For  a  summary  of  the 
comments,  especially  those  related  to  the 
groundwater  risk  analysis,  see  "Summary  of 
Comments  on:  Management  and  Disposal  of  Lead- 
Based  Paint  Debris:  Proposed  Rule,  and  Temporary 
Suspension  of  Toxicity  Characteristic  Rule  for 
Specified  Lead-Based  Paint  Debris;  Proposed  Rule" 
in  the  docket  for  today's  rule. 


debris),  or  rather  did  so  in  the  form  of 
other  types  of  LBP  waste,  such  as  chips, 
dusts,  and  sludges. 

In  conclusion,  we  have  determined 
that  residential  LBP  waste  from 
abatement,  rehabilitation,  renovation 
and  remodeling  activities  does  not  pose 
a  substantial  hazard  to  human  health 
and  the  environment  when  disposed  of 
in  C&D  landfills.  The  disposal  of 
residential  LBP  waste  in  C&D  landfills 
is  therefore  an  appropriate  and  legal 
disposal  option. 

Vm.  Odier  Applicable  Federal,  State, 
Tribal,  and  Local  Requirements 

Today's  rule  will  not  alter  the 
authority  of  State,  local  and  Tribal 
governments  to  regulate  LBP  waste  more 
stringently  than  does  EPA.  The 
generators  of  residential  LBP  waste 
should  contact  State  environmental 
agencies  to  determine  if  there  are 
additional  or  more  stringent  disposal 
requirements  for  residential  LBP  waste. 
Also,  generators  should  comply  with 
applicable  HUD  and/or  TSCA 
regulations  when  addressing  residential 
LEP  hazards. 

K.  How  Do  States  and  Tribes 
Implement  Tbis  Rale? 

Because  today's  rule  is  less  stringent 
than  existing  federal  criteria.  States  are 
not  required  to  amend  permit  programs 
which  have  been  determined  to  be 
adequate  under  40  CFR  part  239.  States 
have  the  option  to  amend  statutory  or 
regulatory  definitions  pursuant  to 
today's  direct  final  rule.  If  a  state 
chooses  to  amend  its  permit  program 
pursuant  to  today's  action,  the  State 
must  notify  the  Regional  Administrator 
of  the  modification  as  provided  by  40 
CFR  239.12. 

Today's  amendments  are  direcUy 
applicable  to  landfills  in  States  without 
an  approved  permit  program  under  Part 
239  and  in  Indian  Country.  We  also 
encourage  Tribes  to  adopt  today's 
amendments  into  their  programs  in 
order  to  promote  lead-based  paint 
abatement  activities  in  homes  and  other 
residences  in  Indian  Country. 

X.  How  Does  Tbis  Rule  Comply  With 
Applicable  Statutes  and  Executive 
Orders? 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the  other 
provisions  of  the  Executive  Order.  The 
Order  defines  a  significant  regulatory 
action  as  one  that  is  likely  to  result  in 
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a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  afiect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  com{>etition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  rights  and  obligations  or 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

EPA  has  performed  a  full  economic 
analysis,  "Economic  Analysis  of  EPA's 
Direct  Final  Rule  Amending  40  CFR  Part 
257  and  258,"  which  is  available  in  the 
docket  for  today's  rule.  The  EA 
concludes  that  this  rule  will  impose  no 
additional  costs  to  parties,  but  may 
result  in  cost  savings  and  incremental 
public  health  benefits.  The  rule 
authorizes  the  disposal  of  residential 
LBP  waste  in  C&D  landfills,  where 
previously,  under  the  July  31,  2000 
policy  memorandum,  disposal  was 
authorized  only  in  MSWLFs.  As  a 
result,  EPA  believes  that,  in  those  parts 
of  the  country  where  it  is  cheaper  to 
transport  and  dispose  of  residential  LBP 
waste  in  C&D  landfills  compared  to 
MSWLFs,  some  residential  LBP  waste 
will  be  diverted  from  MSWLFs  to  C&D 
landfills.  Where  this  occiu^,  generators 
will  benefit  from  lower  waste 
management  and  disposal  costs. 

EPA  assiunes  that  only  residential 
LBP  waste  generators  in  the  Midwest, 
Northeast,  and  South  regions  will  shift 
disposal  from  MSWLFs  to  C&D  landfills, 
based  on  an  analysis  of  the  relative  costs 
of  MSWLF  and  C&D  landfill  disposal  by 
region.  EPA  further  assumes  that  the 
percentage  of  residential  LBP  waste  that 
is  affected  is  proportional  to  the  share 
of  these  three  regions  in  the  number  of 
housing  units  with  LBP.  which  is  84.4 
percent.  Under  these  assumptions,  an 
estimated  0.87  million  tons  of 
residential  LBP  waste  will  be  diverted 
from  MSWLFs  to  C&D  landfills 
annually.  This  represents  0.73  percent 
of  the  total  volume  of  all  waste  disposed 
of  in  MSWLFs  annually.  This  shift  in 
disposal  would  save  residential  LBP 
waste  generators  in  the  Midwest. 
Northeast,  and  South  regions  up  to  an 
estimated  $16.76  million  annually.  The 


savings  accruing  to  generators  of 
residential  LBP  abatement  waste  is 
estimated  at  $0.79  million  per  year, 
while  the  savings  accruing  to  generators 
of  residential  renovation  and 
remodeling  waste  is  $15.98  million  per 
year. 

EPA  estimates  that  of  the  $0.79 
million  in  savings  that  could  accrue  to 
generators  of  residential  LBP  abatement 
waste,  an  estimated  39.7  percent,  or 
$0.31  million,  will  be  generated 
annually  in  the  public  housing  sector. 
EPA  assiunes  that  in  the  public  sector, 
any  savings  in  residential  LBP  waste 
management  and  disposal  costs  will  be 
used  to  conduct  additional  LBP 
abatements.  Given  an  average  cost  for 
LBP  abatement  in  public  housing  imits 
of  $3,650.  the  $0.31  million  in  annual 
savings  would  fund  an  additional  86 
abatements  each  year.  This  ensuing 
increase  in  LBP  abatement  projects 
would  result  in  a  more  rapid  reduction 
in  the  potential  for  exposure  to  the 
hazards  of  LBP,  especially  for  children. 
These  hazards  include  decreased 
intelligence  (i.e.,  lower  IQ),  behavioral 
problems,  reduced  physical  stature  and 
growth,  and  impaired  hearing. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imder  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  meets  the  Small  Business 
Administration  size  standards 
established  for  industries  as  described 
in  the  North  American  Industry 
Classification  System  (see  http:// 
www.sba.gov/size/NAICS-cover-   • 
page.html;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  I  certify  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  direct  final  rule  will  not 
impose  any  new  requirements  on  small 
entities.  The  rule  will  provide  an 
additional  non-mandatory  option  for  the 
disposal  of  residential  LBP  waste. 

C.  Paperwork  Reduction  Act 

Today's  rule  is  in  compliance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  This  rule  does  not  require 
the  collection  of  information  from  the 
States,  Federal  Agencies,  or  industry. 
Therefore,  we  do  not  need  to  prepare  an 
Information  Collection  Request. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
regulatory  actions  on  State,  local,  and 
Tribal  govenunents,  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu-es  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  alternatives  and  adopt  the 
least  costly,  most  cost  effective  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  Section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  Section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govenunents.  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
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State,  local,  or  tribal  governments  or  the 
private  sector.  This  rule  imposes  no 
enforceable  duty  on  any  btate,  local  or 
tribal  govenunents  or  the  private  sector. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999).  requires  EPA  to  develop  an 
accoimtableprocess  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regidatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  direct  final  rule  does  not  have 
fiederalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  explained  in 
Section  IX  of  this  preamble,  none  of 
today's  revisions  are  more  stringent  or 
broaden  the  scope  of  the  existing 
Federal  requirements.  Therefore,  States 
are  not  required  to  adopt  the  revision  to 
the  definition  of  MSWLF  imit  nor  the 
additional  definitions  of  construction 
and  demolition  (C&D)  landfill  and 
residential  lead-based  paint  waste  in 
today's  rule.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
r^[ulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
Uie  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  direct  final  rule  does  not  have 
tribal  implications.  It  will  not  have 


substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Today's  rule  expressly  provides  an 
additional  option  for  disposal  of  certain 
waste  applicable  in  Indian  Country,  but 
does  not  create  any  mandate  on  Indian 
tribal  governments.  Thus,  Executive 
Order  13175  doe^  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Risks  and 
Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  hedth 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866.  However, 
this  rule  will  affiect  decisions  involving 
the  environmental  health  or  safety  risks 
to  children.  It  will  benefit  children  by 
allowing  environmentally  protective 
disposal  of  residential  lead-based  paint 
waste  in  C&D  landfills,  which  is  less 
costly  than  disposal  in  MSWLFs  in 
certain  areas  of  the  U.S..  therefore 
reducing  the  cost  of  lead  abatements. 
Reducing  the  cost  of  LBP  abatements 
will  also  reduce  the  amount  of  time 
needed  to  complete  abatements  in 
public  hoiising.  Lower  abatement  costs 
may  increase  the  amount  of  private 
homes  undergoing  abatements.  By 
reducing  costs  associated  with  the 
disposal  of  LBP  waste,  the  Agency 
believes  that  the  niunber  of  abatements 
may  marginally  increase,  thus  resulting 
in  a  reduction  of  the  number  of  children 
exposed  to  LBP. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub  L.  No.  104- 
113, 12(d)  (15  U.S.C.  272  note)  directs 
us  to  use  voluntary  consensus  standards 
in  our  regulatory  activities  tmless  to  do 


so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  Today's  rule  does 
not  involve  technical  standards, 
voluntary  or  otherwise.  Therefore,  the 
NTTAA  does  not  apply  to  today's  rule. 

/.  Executive  Order  12898: 
Environmental  Justice  Strategy 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report."  and 
National  Environmental  Justice 
Advisory  Coimcil.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities. 

Today's  rule  is  not  expected  to 
negatively  impact  any  community,  and 
therefore  is  not  expected  to  cause  any 
disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
commimities  versus  non-minority  or 
affluent  communities.  On  the  contrary, 
since  the  rule  virill  reduce  the  cost  of 
performing  LBP  abatements  in  certain 
regions  of  the  U.S.,  EPA  assumes  that 
the  savings  will  afford  public  housing 
authorities,  in  particular,  the 
opportunity  to  conduct  additional 
abatements  of  LBP  hazards  in  affected 
housing  units.  Tenants  of  public 
housing  units  are  possibly  more  likely 
to  be  minority  and  lower-income 
households,  and  the  rule  should  have 
the  effect  of  providing  a  differential 
benefit  to  such  populations. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
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that,  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  suljmit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
Is  published  in  the  Federal  Register. 
This  action  ^  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  [January  22,  2002]. 

K.  Executive  Order  13211:  Energy  Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects 

40  CFR  Part  257 

Environmental  protection,  Waste 
treatment  and  disposal. 

40  CFR  Part  258 

Environmental  protection,  Reporting 
and  recordkeeping  requirements,  Waste 
treatment  and  disposal.  Water  pollution 
control.  j 

Dated:  September  28,  2001.' 
Qiristiiie  Todd  Whitman.       | 

Administrator.  | 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  257— [AMENDED] 

1.  The  authority  citation  for  part  257 
is  revised  to  read  as  follows: 

Antfaority:  42  U.S.C.  6907(a)(3),  6912(a)(1), 
6944(a).  and  6949a(c);  33  U.S.C.  1345(d)  and 
(e). 

2.  Section  257.2  is  amended: 

a.  By  adding  in  alphabetical  order  the 
definitions  for  "Construction  and 
demolition  (C&D)  landfill"  and 
"Residential  lead-based  paint  waste". 

b.  By  revising  the  definition  of 
"Municipal  solid  waste  landfill 
(MSWLF)  unit". 

The  revision  and  additions  read  as 
follows: 


§257.2    Definitions. 


Construction  and  demolition  (CS-D) 
landfill  means  a  solid  waste  disposal 
facility  subject  to  the  requirements  of 
subparts  A  or  B  of  this  part  that  receives 


construction  and  demolition  waste  and 
does  not  receive  hazardous  waste 
(defined  in  §  261.3  of  this  chapter)  other 
than  conditionally  exempt  small 
quantity  generator  waste  (defined  in 
§261.5  of  this  chapter),  or  industrial 
solid  waste  (defined  in  §  258.2  of  this 
chapter).  A  C&D  landfill  typically 
receives  any  one  or  more  of  the 
following  types  of  solid  wastes: 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste. 
***** 

Municipal  solid  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 
application  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  in  this  section.  A 
MSWLF  unit  also  may  receive  other 
types  of  RCRA  Subtitle  D  wastes,  such 
as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately  owned.  A  MSWLF 
unit  may  be  a  new  MSWLF  imit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion.  A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit. 
***** 

Residential  lead-based  paint  waste 
means  waste  generated  as  a  result  of 
lead-based  paint  activities  (including 
abatement,  rehabilitation,  renovation 
and  remodeling)  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges. 


PART  258— (AMENDED] 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1345(d)  and  (e);  42 
use.  6902(a).  6907.  6912(a),  6944,  6945(c) 
and  6949a(c). 

2.  Section  258.2  is  amended: 

a.  By  adding  in  alphabetical  order  the 
definitions  for  "Construction  and 
demolition  (C&D)  landfill"  and 
"Residential  lead-based  paint  waste". 

b.  By  revising  the  definition  of 
"Municipal  solid  waste  landfill 
(MSWLF)  unit"  . 

The  revision  and  additions  read  as 
follows: 

f2SS.2    Dafinltions. 

•        *        •        •        * 

Construction  and  demolition  (C&D) 
landfill  means  a  solid  waste  disposal 


facility  subject  to  the  requirements  of 
part  257,  subparts  A  or  B  of  this  chapter 
that  receives  construction  and 
demolition  waste  and  does  not  receive 
hazardous  waste  (defined  in  §  261.3  of 
this  chapter)  other  than  conditionally 
exempt  small  quantity  generator  waste, 
(defined  in  §  261.5  of  tbds  chapter),  or 
industrial  solid  waste  (defined  in  this 
section).  A  C&D  landfill  typically 
receives  any  one  or  more  of  the 
following  types  of  solid  wastes: 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste. 
***** 

Municipal  solid  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 
application  unit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  under  §  257.2  of  this 
chapter.  A  MSWLF  unit  also  may 
receive  other  types  of  RCRA  Subtitle  D 
wastes,  such  as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately  owned.  A  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion.  A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit. 
***** 

Residential  lead-based  paint  waste 
means  waste  generated  as  a  result  of 
lead-based  paint  activities  (including 
abatement,  rehabilitation,  renovation 
and  remodeling)  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges. 
•        *        •        •        * 

(FR  Doc.  01-26094  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  126 

[USCO-2001-10164] 

RIN2115-AG17 

Ananiaia  wofiipimice  riuyianii 
Incorporation  Of  Offahora  Supply 


agency:  Coast  Guard,  DOT. 
action:  Direct  final  rule;  request  for 
comments. 
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summary:  By  this  direct  final  rule,  the 
Coast  Guard  is  amending  regulations  to 
incorporate  Offshore  Supply  Vessels 
(OSVs)  into  the  Alternate  Compliance 
Program  (ACP).  The  action  will  improve 
the  flexibility  of  regulations  governing 
OSVs  by  providing  an  alternative 
method  to  fulfill  the  requirements  for 
vessel  design,  inspection,  and 
certification  without  compromising 
existing  safety  standards. 
DATES:  This  rule  is  effective  January  22, 
2002,  unless  an  adverse  comment,  or 
notice  of  intent  to  submit  an  adverse 
comment,  reaches  the  Docket 
Management  Facility  on  or  before 
December  24,  2001.  If  an  adverse 
comment,  or  notice  of  intent  to  submit 
an  adverse  comment,  is  received,  we 
will  withdraw  this  direct  final  rule  and 
publish  a  timely  notice  of  withdrawal  in 
the  Federal  Register. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
folloMring  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-10164),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  related 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington  DC.  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  die  Internet 
at  http://dms.dot.gov. 
FOR  FURTHER  MFORMAT10N  CONTACT:  If 
you  have  questions  on  this  rule,  contact 
Lieutenant  Benjamin  Nicholson,  United 
States  Coast  Guard  Office  of  Design  and 
Engineering  Standards  (G-MSE),  at  202- 
267-0143,  or  e-mail  him  at 
BNicholson&comdt.uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket.  caU  Dorothy 


Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATK)N: 

Request  ibr  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  nimiber  for 
this  rulemaking  (USCG-2001-10164), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES;  but  please 
submit  your  comments  by  only  one 
means.  If  you  submit  your  comments  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

Regulatory  Information 

We  are  publishing  this  direct  final 
rule,  amending  46  CFR  part  126, 
because  we  do  not  expect  an  adverse 
comment.  An  "adverse"  comment 
explains  why  this  rule  or  a  part  of  it 
would  be  inappropriate,  including  a 
challmge  to  its  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change.  If  no 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment  is  received 
by  December  24,  2001  this  rule  will 
become  effective  as  stated  in  the  DATES 
section.  In  that  case,  approximately  30 
days  before  the  e^ctive  date,  we  will 
publish  a  document  in  the  Federal 
Register  stating  that  no  adverse 
comment  was  received  and  confirming 
that  this  rule  will  become  effective  as 
scheduled.  However,  if  we  receive  an 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment,  we  will 
publish  a  document  in  the  Federal 
Register  annoimcing  the  withdrawal  of 
all  or  part  of  this  direct  final  rule  before 
it  becomes  effective.  If  an  adverse 
comment  applies  only  to  part  of  this 
rule  (e.g.,  to  an  amendment,  a 
paragraph,  or  a  section)  and  it  is 
possible  to  remove  that  part  without 
defeating  the  purpose  of  this  rule,  we 
may  adopt,  as  final,  those  parts  of  this 
rule  on  which  no  adverse  comment  was 
received.  We  will  withdraw  the  part  of 
this  rule  that  was  the  subject  of  an 
adverse  comment.  If  we  decide  to 
proceed  with  a  rulemaking  following 
receipt  of  an  adverse  comment,  we  will 


publish  a  separate  notice  of  proposed 
rulemaking  (NPRM)  and  provide  a  new 
opportunity  for  comment. 

Background  and  Purpose 

The  Coast  Guard  is  amending  46  CFR 
part  126  (sulxihapter  L)  to  authorize 
Offshore  Supply  Vessels  (OSVs)  to  be 
ehgible  for  the  Alternate  Compliance 
Program  (ACP).  Recent  interest  by  the 
offshore  industry  to  construct  OSVs  in 
compliance  with  international 
standards,  specifically  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  as  amended  (SOLAS),  has 
provided  the  impetus  for  this  regulatory 
amendment.  Current  regulations  permit 
tank  vessels,  passenger  vessels,  cargo 
vessels,  miscellaneous  vessels,  and 
mobile  offshore  drilling  units  to  enroll 
in  the  ACP.  OSVs  are  presently  not 
authorized  to  participate  in  the  program. 

OSVs  were  not  originally  included  in 
the  ACP's  framework  because  they  were 
not  generally  intended  or  designed  for 
international  service.  During 
development  of  the  ACP  in  the  mid 
1990's,  industry  did  not  demonstrate  an 
interest  in  conforming  OSVs  to  SOLAS 
requirements.  The  operational  climate 
of  the  offshore  industry  has  since 
changed  and  the  Coast  Guard  sees  a 
legitimate  need  to  amend  the 
regulations. 

This  rule  expands  the  ACP's 
applicability.  The  ACP  is  intended  to 
provide  regulatory  flexibility  for  U.S. 
Flag  vessels  while  providing  a 
progressive  level  of  safety  that  is  aligned 
with  recognized  international  standards. 
Furthermore,  the  ACP  allows  the  Coast 
Guard  to  be  more  efficient  with  its 
resources;  thus  enabling  the  allocation 
of  resources  to  high-risk  marine  safety 
concerns. 

The  Coast  Guard  has  been  a 
proponent  for  increasing  regulatory 
flexibility  while  also  progressively 
improving  marine  safety.  The  ACP  has 
proven  successful  over  the  last  five 
years  and  its  expansion  to  include  OSVs 
has  the  potential  to  significantly 
increase  the  program's  vessel 
enrollment  as  well  as  to  provide  a 
stimulus  for  SOLAS  conformity  within 
the  OSV  fleet.  The  Coast  Guard 
considers  this  amendment  to  be  a  safe 
and  non-controversial  course  of  action. 

Discussion  of  Role 

This  rule  does  not  change  any 
substantive  requirements  of  the  existing 
regulations.  This  rule  applies  to  U.S. 
Flag  OSVs  certificated  for  international 
voyages  and  classed  by  a  recognized 
classification  society  that  is  authorized 
by  the  Coast  Guard  to  participate  in  the 
ACP  as  specified  in  46  CFR  part  8. 
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Specifically,  this  rule  is  intended  to 
amend  46  CFR  part  126.  subpart  B, 
concerning  the  compliance  standards 
for  a  Certificate  of  Inspection  (COI)  for 
OSVs.  This  rule  provides  a  means  of 
alternate  compliance  for  OSVs  in  place 
of  compliance  with  the  subchapter's 
other  applicable  provisions.  Under  this 
rule,  the  owner  or  operator  of  a  vessel 
subject  to  plan  review  and  inspection 
under  subchapter  L  for  initial  issuance 
or  renewal  of  a  COI  may  comply  with 
the  ACP  provisions  of  46  CFR  part  8 
including  approved  classification 
society  rules  and  supplements  as 
referenced. 

Regulatory  Evaluation  | 

This  rule  is  not  considered  to  be  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)l44 
FR  IICMO  (February  26. 1979)].  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regiilatory  policies 
and  procedures  of  DOT  is  unnecessary. 
It  will  not  impose  any  costs  on  the 
public  because  it  enables  a  voluntary 
alternative  to  another  prescribed 
method  of  inspection. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
biisinesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  iurisdictions 
with  populations  of  less  than  50,000. 

This  rule  does  not  change  any 
requirements  in  the  regulations.  It  is 
simply  updating  information  to 
facilitate  continuation  of  the  Coast 
Guard's  Alternate  Compliance  Program. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Comments  submitted  in 
response  to  this  finding  will  be 
evaluated  imder  the  criteria  in  the 
"Regulatory  Information"  section  of  the 
preamble. 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  the  rule  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
govenunent,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nile  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biutien. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34)(d)  and  (e)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  exclusion  is  in  accordance  with 
section  2.B.2.  and  figure  2-1  of  the 
NEPA  implementing  Procediues, 
Commandant  Instruction  M16475.1D, 
concerning  regulations  that  are  based  on 
vessel  inspection  and  equipment 
aspects.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  126 

Authority  delegation.  Hazardous 
materials  transportation,  Marine  safety. 
Offshore  Supply  Vessels,  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  126  as  follows: 

PART  12S-(AMENDED] 

1.  The  citation  of  authority  for  part 
126  continues  to  read  as  follows: 

Authority:  46  U.S.C.  3205,  3306.  3307;  33 
U.S.C.  1321(j):  E.O.  11735.  38  FR  21243.  3 
CFR  1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

2.  Add  §  126.235  to  read  as  follows: 

1126,235    Allemate  compliance. 

(a)  In  place  of  compliance  with  other 
applicable  provisions  of  this  subchapter, 
the  owner  or  operator  of  a  vessel  subject 
to  plan  review  and  inspection  imder 
this  subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
(CG-841  rev.  3/85}  may  comply  with  the 


Federal  Regigter/Vol.  66,  No.  205 /Tuesday,  October  23,  2001 /Rules  and  Regulations  53545 


Alternate  Compliance  Program 
provisions  of  46  CFR  part  8. 

(b)  For  the  purposes  of  this  section,  a 
list  of  authorized  classification  societies, 
including  information  for  ordering 
copies  of  approved  classification  society 
rules  and  supplements,  is  available  from 
Commandant  (G-MSE),  2100  Second  St., 
SW.,  Washington,  DC  20593-0001; 
telephone  (202)  267-6925;  or  fax  (202) 
267-4816.  Approved  classification 
society  rules  and  supplements  are 
incorporated  by  reference  into  46  CFR 
8.110(b). 

Dated:  August  1,  2001. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Envimnmental  Protection. 

[FR  Doc.  01-26563  Filed  10-22-01;  8:45  am) 

BILUNG  CODE  4nO-1S-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  96-115;  CC  Docket  No.  96- 
149;  FCC  01-247] 

Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information;  Implementation  of  the 
Non-Accounting  Safeguards 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Clarification. 

SUMMARY:  This  document  is  intended  to 
clarify  the  status  of  the  Commission's 
CPNI  rules  after  the  Tenth  Circuit's 
opinion  and  explains  how  parties  may 
obtain  customer  consent  for  use  of  their 
CPNI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcy  Greene.  Attorney  Advisor,  Policy 
and  Program  Planning  Division, 
Common  Carrier  Bureau.  (202)  418- 
2410. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Clarification  Order  in  CC  Docket  Nos. 
96-115  and  96-149,  FCC  01-247. 
adopted  August  28,  2001 ,  and  released 
September  7,  2001.  The  complete  text  of 
this  Clarification  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  n.  445  12th 
Stieet.  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  fit)m  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12tii  StieeU  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 


863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexintQaoLcom.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Synopsis  of  the  Clarification  Order 

1.  In  the  Customer  Proprietary 
Network  Information  (CPNI)  Order  (63 
FR  20364,  April  24,  1998),  the 
Commission  stated  that  section  222(c)(1) 
of  the  Act  allows  a  carrier  to  use, 
without  the  customer's  prior  approval, 
the  customer's  CP^4I  derived  from  the 
complete  service  that  the  customer 
subscribes  to  from  that  carrier  and  its 
affiliates,  for  marketing  purposes  within 
the  existing  service  relationship.  This  is 
known  as  the  "total  service  approach." 
The  Commission  also  concluded  that 
carriers  must  notify  the  customer  of  the 
customer's  rights  under  section  222  and 
then  obtain  express  written,  oral  or  . 
electronic  customer  approval — a  "notice 
and  opt-in"  approach— before  a  carrier 
may  use  CPNI  to  market  services  outside 
the  customer's  existing  service 
relationship  with  that  carrier.  US  West 
appealed  this  order  to  the  Tenth  Circuit. 
On  August  16,  1999,  the  Commission 
adopted  the  CPNI  Reconsideration 
Order  (64  FR  53242.  October  1, 1999)  in 
response  to  a  number  of  petitions  for 
reconsideration,  forbearance,  and 
clarification  of  the  CPNI  Order  The 
CPNI  Reconsideration  Order,  among 
other  things,  further  clarified  the  total 
service  approach.  It  also  retained  the 
opt-in  approach. 

2.  After  the  Commission  adopted  the 
CPNI  Reconsideration  Order,  the  Tenth 
Circuit  issued  its  decision  in  US  WEST 
V.  FCC,  vacating  a  portion  of  the  CPNI 
Order  "and  the  regulations  adopted 
tiierein."  In  US  WEST^f.  FCC.  US  WEST 
contended  that  the  opt-in  approach  for 
customer  approval  in  the  CPNI  Order 
violated  the  First  and  Fifth 
Amendments  of  the  Constitution.  The 
Tenth  Circuit  first  questioned  whether 
the  government  had  demonstrated  that 
the  interests  it  put  forward  in  regulating 
CPNI — protecting  customer  privacy  and 
fostering  competition — are  substantial. 
The  court  agreed  that  the  government 
had  asserted  a  substantial  interest  in 
protecting  customers'  privacy,  but 
declined  to  find  that  promoting 
competition  was  a  significant 
consideration  in  Congress'  enactment  of 
section  222.  The  court  nonetheless 
concluded  that  the  government  did  not 
demonstrate  that  the  CPNI  regulations 
requiring  opt-in  customer  approval 
"direcUy  and  materially  advanc(ed]  its 
interests  in  protecting  privacy  and 
promoting  competition."  The  court 
concluded  that  the  Commission's 
determination  that  an  opt-in 
requirement  would  best  protect  a 


consumer's  privacy  interests  was  not 
narrowly  tailored  as  required  by  the 
First  Amendment  because  the 
Commission  had  failed  to  adequately 
consider  an  opt-out  option. 

EfEsct  of  the  US  WEST  Decision  on  the 
CPNI  Rules 

3.  The  court's  opinion  in  US  WEST  v. 
FCC  analyzed  only  the  constitutionality 
of  the  Commission's  interpretation  of 
the  customer  approval  requirement  of 
section  222(c)(1)  of  the  Act  by  enacting 
the  opt-in  regime  discussed  above.  As 
the  Commission  has  found  previously, 
the  court's  vacatur  order  related  only  to 
the  discrete  portions  of  the  CPNI  Older 
and  rules  requiring  opt-in  customer 
approval.  Had  the  court  intended  to  take 
the  unusual  step  of  vacating  portions  of 
the  order  and  rules  not  before  it,  the 
Commission  believes  it  would  have  said 
so  explicitly.  Accordingly,  we  conclude 
that  the  court  sought  to  eliminate  only 
the  si}ecific  section  of  our  rules  that  was 
before  it,  and  that  its  vacatur  order 
applied  only  to  §  64.2007(c).  the  only 
provision  inextricably  tied  to  the  opt-in 
mechanism.  The  remainder  of  the 
Commission's  CPNI  rules  remain  in 
effect. 

Federal  Communications  Commission. 
Magalie  Roman  Salai, 
Secretary. 

(PR  Doc.  01-26579  Filed  10-22-01;  8:45  am) 
aiuMO  cooc  STia-oi-r 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1804. 1807. 1808. 1815. 
1816, 1817, 1819, 1822, 1832, 1835, 
1836, 1837, 1842, 1843, 1844,  and  1852 

Miscellaneous  Administrative 
Revisions  to  the  NASA  FAR 
Supplement 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  to  conform 
the  NASA  FAR  Supplement  with  the 
FAR  as  a  result  of  changes  made  by 
FAC's  97-20,  97-22  and  97-26.  and 
make  editorial  and  miscellaneous 
changes  dealing  with  NASA  internal 
and  administrative  matiers. 
EFFECTIVE  DATE:  October  23.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Dalton,  NASA  Headquarters 
Office  of  Procurement.  Contract 
Management  Division  (Code  HK), 
Washington,  DC  20546.  (202)  358-1645. 
e-mail:  celeste.daIton@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 
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A.  Backgroond  1 

FAC  97-20  amended  various  FAR 
subparts  and  clauses  to  implement 
sections  501(c),  502(a)(2),  and  604(d)  of 
the  Veterans  Entrepreneurship  and 
Small  Business  Development  Act  of 
1999,  which  established  new  assistance 
programs  for  veterans  and  service- 
disabled  veterans  who  own  and  operate 
small  businesses.  FAC  97-22  amended 
FAR  Subpart  32.4  to  change  certain 
terminology  (e.g.,  change  die  word 
"bank"  to  "financial  institution"),  and 
updated  references  in  FAR  Subpart  42.2 
to  the  Defense  Contract  Management 
Agency.  FAC  97-26  designated  Federal 
Business  Opportunities  ("FedBizOpps") 
as  the  Govemmentwide  Point  of  Entry 
(GPE)  as  the  single  point  of  universal 
electronic  public  access  to 
Govemmentwide  procurement 
opportunities.  This  final  nile  makes 
changes  to  the  NFS  necessary  to 
conform  to  the  changes  in  FAC's  97-20, 
97-22  and  97-26.  Miscellaneous 
changes  dealing  with  NASA  internal 
and  administrative  matters  included  in 
this  rule  are:  revisions  to  NASA's 
acquisition  planning,  award  fee,  letter 
contract,  and  undefinitized  contract 
action  (UCA)  coverage  to  ensure  that  the 
use  of  letter  contracts  and  UCAs  is 
minimized  and  properly  authorized; 
revised  procedures  for  electronic 
submission  of  Master  Buy  Plans; 
clanfication  of  authority  to  approve 
D&Fs  under  the  Economy  Act  where  the 
servicing  agency  is  not  subject  to  the 
FAR;  update  of  terminology  used  in  the 
clause  addressing  restrictions  on 
printing  and  duplicating;  update 
internal  procedures  under  NASA 
research  announcements;  and  update  of 
award  fee  evaluation  factors  to  include 
veteran-owned  small  business  and 
service-disabled  veteran-owned  small 
business  concerns.  This  rule  also  makes 
amendments  to  the  NFS  to  update 
references  and  make  editorial  changes. 

B.  Regniatory  Flexibility  Act 

NASA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  it  does 
not  impose  any  new  requirements. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 


List  of  Subfectsin  48  CFR  Parts  1804, 
1807, 1808. 1815, 1816. 1817. 1819, 

1822. 1832. 1835. 1836. 1837. 1842, 

1843. 1844.  and  1852 

Government  prociirement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1804, 1807, 
1808,  1815,  1816,  1817,  1819,  1822, 

1832. 1835. 1836. 1837. 1842. 1843, 

1844. 1845,  and  1852  are  amended  as 
follows:  

1.  The  authority  citation  for  48  CFR 
Parts  1804, 1807, 1808.  1815,  1816, 
1817, 1819. 1822, 1832, 1835,  1836, 
1837, 1842, 1843, 1844. 1845,  and  1852 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  2473(c)(1). 

PART  1804— ADMINISTRATIVE 
MATTERS 

2.  Revise  section  1804.402  to  read  as 
follows: 

1804.402    General. 

(b)  NASA  seciuity  policies  and 
procedures  are  prescribed  in  NPD 
1600.2A,  NASA  Security  Policy;  NPG 
1600.6A,  Communications  Security 
Procedures  and  Guidelines;  NPG  1620.1, 
Security  Procedures  and  Guidelines; 
NPG  2810.1  and  NPD  2810.1  Security  of 
Information  Technology. 

3.  Revise  sections  1804.570-1  and 
1804.570-2  to  read  as  follows: 

1804.570-1    Ganaral. 

The  NASA  Acquisition  Internet 
Service  (NAIS)  provides  an  electronic 
means  for  posting  procurement 
synopses,  solicitations,  and  associated 
information  on  the  NAIS  Internet  site 
which  in  trim,  automatically  posts 
relevant  information  onto  the 
Govemmentwide  point  of  entry  (GPE). 

1804.570-2    Electronic  Posting  System. 

(a)  The  NAIS  Electronic  Posting 
System  (EPS)  enables  the  NASA 
procurement  staff  to — 

(1)  Electronically  create  and  post 
synopses  on  the  NAIS  Intemet  site  and 
the  GPE;  and 

(2)  Post  solicitation  documents, 
including  solicitation  amendments  or 
cancellations,  and  other  procurement 
information  on  the  NAIS  Intemet  site 
with  linked  references  on  the  GPE. 

(b)  The  EPS  maintains  an  on-line 
index  linking  the  posted  synopses  and 
solicitations  for  viewing  and 
downloading. 

(c)  The  EPS  shall  be  used  to- 
ll) Create  and  post  all  synopses  in 

accordance  with  FAR  part  5  and  NFS 
1805;  and 

(2)  Post  all  competitive  solicitation 
files,  excluding  large  construction  and 


other  drawings,  for  acquisitions 
exceeding  $25,000. 

(d)  The  NAIS  is  the  official  site  for 
solicitation  postings  which  in  turn, 
automatically  posts  relevant  information 
onto  the  Government-wide  point  of 
entry  (GPE).  In  the  event  supporting 
materials,  such  as  program  libraries, 
cannot  be  reasonably  accommodated  by 
the  NAIS,  Intemet  sites  external  to  NAIS 
may  be  established  after  coordination 
with  the  contracting  officer.  Such  sites 
must  be  linked  from  the  NAIS  business 
opportunities  index  where  the 
solicitation  resides.  External  sites 
should  not  duplicate  any  of  the  files 
residing  on  the  NAIS. 


1804.7103    [An 

4.  Amend  section  1804.7103  in  the 
first  sentence  of  paragraph  (b)  by 
removing  "number"  and  adding 
"numbers"  in  its  place. 

PART  1807— ACQUISmON  PLANNING 

5.  Revise  paragraph  (b)(10)  of  section 
1807.105  to  read  as  follows: 

1807.105    Contsntaofwrlttsnacqiiisttlon 
plans. 

•        *        •        *        * 

(b)  (10)  Address  contract  management 
issues,  including — 

(A)  Planned  delegations  of 
administrative  functions;  and 

(B)  When  contract  changes  are 
anticipated,  the  plan  to  manage  such 
changes  and  the  specific  measures  that 
will  be  taken  to  minimize  the  issuance 
of  undefinitized  contract  actions. 
***** 

6.  Revise  section  1807.7103  to  read  as 
follows: 

1807.7103    Fbnnat  of  Master  Buy  Plan. 

In  accordance  with  the  requirements 
of  1807.7102-1  and  1807.7102-2, 
installations  must  prepare  Master  Buy 
Plans  and  amendments  to  Master  Buy 
Plans  in  accordance  with  the  Master 
Buy  Plan  Database  (MBPD)  instructions 
at  http://www/hq.nasa.gov/office/ 
procurement/regs/Tablel807.doc  and 
submit  them  in  accordance  with  the 
MBPD  User  Manual  Instructions  listed 
at  http://ec.msfc.nasa.gov/hq/  library/ 
mbp.User  Gmde.html. 

7.  Delete  Table  1807-1. 

PART  laoe— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

8.  Revise  section  1808.802  to  read  as 
follows: 

1808.802    Policy. 

(b)(i)  The  Headquarters  Chief 
Information  Officer  (Code  AO)  is  the 
NASA  central  printing  authority. 


Fedenrf  Register/V^.  66,  No.  205/Tuesday,  October  23,  2001 /Rules  and  Rfeguhtlons  53547 


(ii)  Requests  for  approval  to  contract 
for  printing  supplies  or  services  shall  be 
addressed  to  Code  AO.  Approval  to 
contract  for  such  supplies  or  services  is 
restricted  to  those  requirements  meeting 
the  following  conditions: 

(A)  An  individual  order  is  imder 
$1,000; 

(B)  The  order  is  not  of  a  continuing 
or  repetitive  nature;  and, 

(C)  The  Public  Printer  certifies  it 
cannot  be  provided  more  economically 
through  the  GPO. 

PART  1815— CONTRACTING  BY 
NEGOTIATIONS 

1815.404-2    [Amended] 

9.  Amend  section  1815.404-2  in  the 
last  sentence  of  paragraph  (C)  by 
removing  "DCMC"  and  adding  "DCMA" 
in  its  place. 

1815.604    [Amended] 

10.  In  section  1815.604,  amend 
paragraph  (a)  by  removing  the  URL 
"http://ec.msfc.nasa.gov/msfc/ 
nasahdbk.htmr'  and  adding  "http:// 
ec.msfc.nasa.gov/hq/IibraTy/unSol- 
Prop.htmT'  in  its  place. 

PART  1816— TYPES  OF  CONTRACTS 
1816.104-70    [Amended] 

11.  Amend  section  1816.104-70  in  the 
first  sentence  of  paragraph  (a)  by 
removing  "FAR  37.101"  and  adding 
"FAR  2.101"  in  its  place. 

12.  Amend  section  1816.405-274  by 
revising  paragraphs  (g)(1)  and  (g)(4); 
redesignating  paragraphs  (h)  and  (i)  as 
(i)  and  (j)  respectively;  and  adding  new 
paragraph  (h)  to  read  as  follows: 


1816.40S-274 
factors. 


Award  fee  evaluation 


(g)(1)  The  contractor's  performance 
against  the  subcontracting  plan 
incorporated  in  the  contract  shall  be 
evaluated.  Emphasis  may  be  placed  on 
the  contractor's  accomplishment  of  its 
goals  for  subcontracting  with  small 
business,  HUBiZone  small  business, 
women-owned  small  business,  veteran- 
owned  small  business,  and  service- 
disabled  veteran-owned  small  business 


concerns. 

•        *        * 


(4)  The  evaluation  weight  given  to  the 
contractor's  performance  against  the 
considerations  in  paragraphs  (g)(1) 
through  (g)(3)  of  this  section  should  be 
significant  (up  to  15  percent  of  available 
award  fee).  The  weight  should  motivate 
the  contractor  to  focus  management 
attention  to  subcontracting  with  small, 
HUBZone,  women-owned,  veteran- 
owned,  and  service-disabled  veteran- 


owned  small  business  concerns,  and 
with  small  disadvantaged  business 
concerns  in  designated  NAICS  Major 
Groups  to  the  maximum  extent 
practicable,  consistent  with  efficient 
contract  performance. 

(h)  When  contract  changes  are 
anticipated,  the  contractor's 
responsiveness  to  requests  for  change 
proposals  should  be  evaluated.  This 
evaluation  should  include  the 
contractor's  submission  of  timely, 
complete  proposals  and  cooperation  in 
negotiating  the  change. 
***** 

13.  Add  section  1816.603-2  to  read  al 
follows: 

1816.603-2    Application. 

(a)  Centers  must  ensure  that  NASA 
habilities  and  conunitments  are 
minimized  under  letter  contracts.  When 
a  letter  contract  is  justified  and  program 
requirements  can  be  severed  into 
smaller,  discreet  efforts,  the  work 
authorized  by  the  letter  contract  must  be 
limited  to  the  minimum  severable  effort 
required  to  satisfy  the  urgent  program 
requirements.  The  remaining 
requirements  may  not  be  initially 
included  in  the  letter  contract  and  must 
be  acquired  through  a  separate  fully 
priced  and  definitized  contract  action. 

PART  1817— SPEaAL  CONTRACTING 
METHODS 

14.  Add  paragraph  (c)  to  the  end  of 
section  1817.503  to  read  as  follows: 

1817.503    Oslenninations  and  findings 
requirements. 

***** 

(c)  The  Associate  Administrator  for 
Procurement  as  the  agency  senior 
procurement  executive  will  approve  all 
D&F's  for  a  servicing  agency  not  covered 
by  the  Federal  Acquisition  Regulations. 
This  approval  may  not  be  delegated 
below  the  senior  procurement  executive 
level. 

PART  1819— SMALL  BUSINESS 
PROGRAMS 

1819.201    [Amended] 

15.  Amend  section  1819.201  in  the 
first  sentence  of  paragraph  (a)(i)  by 
adding  "veteran-owned  small  business, 
service-disabled  veteran-owned  small 
business,"  before  the  word  "HUBZone"; 
and  in  paragraph  (a)(ii)  by  adding 
"service-disabled  veteran-owned  small 
business,"  before  the  word  "HUBZone". 

1819.20    [Rentoved] 

16.  Delete  section  1819.202. 

17.  Amend  Subpart  1819.3  by  revising 
the  subpart  heading  to  read  as  follows: 


Subpart  1819.3— DetennlnaMon  of 
Small  Business  Status  for  Small 
Business  Programs 

1819.705-470    [Amended] 

18.  Amend  section  1819.705-470  in 
the  last  sentence  by  adding  "veteran- 
owned  small  business,  service-disabled 
veteran-owned  small  business,"  before 
the  word  "HUBZone". 

PART  1822— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Pert  1822    [Amended] 

19.  Amend  Part  1822  by  removing 
"(Code  JLR)"  and  adding  "(Code  JR)", 
and  removing  "Code  JLR"  and  adding 
"Code  JR"  in  each  occurrence. 

PART  1832— CONTRACT  RNANaNG 

20.  Amend  section  1832.006-2  by 
revising  the  section  heading  to  read  as 
follows: 

1832iM)6-2    Definition. 


1832.410    [An 

21.  Amend  section  1832.410  in 
paragraph  (b)(ii)  by  removing  "bank" 
each  time  it  appears,  and  adding 
"financial  institution"  in  its  place. 

PART  1835— RESEARCH  AND 
DEVELOPMENT  COtfTRACTING 

22.  Amend  section  1835.016-71  by 
revising  paragraph  (b)(1);  redesignating 
paragraphs  (c)(2)(i)(B)  through 
(c)(2)(i)(G)  as  paragraphs  (c)(2)(i)(C) 
through  (c)(2)(i)(H);  adding  new 
paragraph  (c)(2)(i)(B)  and  in  paragraph 
(d)(4)  by  removing  "best  and  final 
offers"  and  adding  "final  proposal 
revisions"  in  its  place.  The  revisions 
read  as  follows: 


irch 


1835.016-71     NASA  R< 
Announcements. 


(b)  Issuance.  (1)  Before  issuance,  each 
field-generated  NRA  shall  be  approved 
by  the  installation  director  or  designee, 
with  the  concurrence  of  the 
procurement  officer,  and  each 
Headquarters-generated  NRA  shall  be 
approved  by  the  cognizant  Program 
Associate  Administrator  or  designee, 
with  the  concurrence  of  the 
Headquarters  Offices  of  General  Counsel 
(Code  GK)  and  Procurement  (Code  HS). 
In  addition,  the  issuing  office  shall 
obtain  input  from  the  cognizant  offices 
responsible  for  matters  of  safety  and 
mission  assurance,  occupational  health, 
environmental  protection,  information 
technology,  export  control,  and  security. 
Input  shall  also  be  obtained  from  the 
appropriate  systems  safety  organization 
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for  NRA's  that  may  involve  potentially 

hazardous  operations  such  as  those 

related  to  flight  and/or  mission  critical 

ground  systems.  The  NRA  approval 

authority  shall  designate  the  selection 

official. 

*        *    -    *        •        * 

(c)*  •  * 
(2)*   *   * 
(i)*  •  * 
(B)  The  following  statement 
concerning  safety: 

"Safety  is  the  freedom  from  those 
conditions  that  can  cause  death,  injury, 
occupational  illness,  damage  to  or  loss  of 
equipment  or  property,  or  damage  to  the 
environment.  NASA's  safety  priority  is  to 
protect:  (1)  The  public,  (2)  astronauts  and 
pilots,  (3)  the  NASA  workforce  (including 
employees  working  under  NASA 
instruments),  and  (4)  high-value  equipment 
and  property.  i 


PART  1836— CONSTRUCTION  AND 
ARCHrTECT-ENGINEEER  CONTRACTS 

1836.602-1    [AfiwfKtod]  I 

23.  Amend  section  1836.602-1  by 
removing  the  paragraph  designation 
"(a)(7)"  and  adding  "(a)(6)"  in  its  place. 

PART  1837— SERVICE  CONTRACTING 

1837.104    [AmMKled] 

24.  Amend  section  1837.104  in  the 
last  sentence  of  paragraph  (b)  by 
removing  "NPD  3000.1,  Management  of 
Human  Resoiuces"  and  adding  "NPG 
3300.1,  Appointment  of  Personnel  To/ 
From  NASA,  Chapter  4,  Employment  of 
Experts  and  Consultants"  in  its  place. 

1837.203    [AiiMndedl 

25.-26.  Amend  section  1837.203(c)  by 
deleting  "NPD  3000.1,  Management  of 
Hiunan  Resoiux:es"  and  adding  "NPG 
3300.1,  Appointment  of  Personnel  To/ 
From  NASA,  Chapter  4,  Employment  of 
Experts  and  Consultants"  in  its  place. 

PART  1842— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

1842.302    [Amended]  j 

27.  Amend  section  1842.302  by 
removing  "DCMC"  and  adding  "DCMA" 
is  its  place. 

28.  Amend  section  1842.7301  by 
revising  paragraphs  (e)(1)  introductory 
text  and  (e)(l)(ii)  to  read  as  follows: 

1842.7301    NASA  •xtamalaudK  follow-up 
system. 


(e)(1)  The  terms  "resolution"  and 
"corrective  action/dispositiqn"  are 
defined  as  follows: 


(ii)  Corrective  action/disposition — 
Management  action  responsive  to  an 
agreed  upon  audit  recommendation. 


PART  1843— CONTRACT 
MODinCATIONS 

1843.205-70    [Amended] 

29.  Amend  section  1843.205-70  by 
deleting  the  last  sentence  of  paragraph 
(a)(1). 

30.  Revise  section  1843.7002  to  read 
as  follows: 

1843.7002  Policy. 

(a)  Undefinitized  contract  actions  may 
be  issued  only  on  an  exception  basis, 
and  centers  must  ensure  that  NASA 
liabilities  and  commitments  are 
minimized.  When  an  luidefinitized 
contract  action  is  justified  and  program 
requirements  can  be  severed  into 
smaller,  discreet  efforts,  the  work 
authorized  by  the  imdefinitized  contract 
action  must  be  limited  to  the  minimum 
severable  effort  required  to  satisfy  the 
urgent  program  requirements.  The 
remaining  requirements  may  not  be 
initially  included  in  the  undefinitized 
contract  action  and  must  be  acquired 
through  a  separate  fully  priced  and 
definitized  contract  action. 

(b)  The  contract  file  for  each  UCA 
shall  be  documented  to  justify  issuance 
and  shall  include  a  Government 
estimate  for  the  changed  requirements. 

31.  Amend  section  1843.7003  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)(1)  to  read  as 
follows: 

1843.7003  Procedures. 

(a)(1)  Issuance  of  imdefinitized 
contract  actions  with  a  Government 
estimated  cost  or  price  over  $100,000 
must  be  approved  in  writing  by  the 
Center  Director. 

(2)  All  other  undefinitized  contract 
actions  must  be  approved  in  writing  by 
the  procurement  officer. 

(3)  In  emergency  situations,  approval 
may  be  given  orally  and  subsequently 
confirmed  in  writing. 

(4)  The  approval  authorities  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
are  not  delegable. 

(b)(1)  Undefinitized  contract  actions 
exceeding  $100,000  must  be  issued  as 
bilateral  agreements  setting  forth  a 
ceiling  price  or  "not  to  exceed" 
estimated  cost  figure  for  the  changed 
contractual  requirements.*   *  * 
***** 

32.  Revise  the  introductory  text  of 
paragraph  (a)  of  section  1843.7004  to 
read  as  follows: 


1843.7004    Exceptions. 

(a)  Exceptions  to  the  requirement  for 
Center  Director  or  procurement  officer 
approval  of  imdefinitized  contract 
actions  are — 


PART  1844— SUBCONTRACTING 
POUaES  AND  PROCEDURES 

1844.302-70    [Amended] 

33.  Amend  section  1844.302-70  by 
removing  "DCMC"  in  the  heading  and 
adding  'TXMA"  in  its  place;  removing 
"Command  (DCMC)"  in  the 
introductory  text  and  adding  "Agency 
(DCMA)"  in  its  place;  and  removing 
"DCMC"  each  time  it  appears  in 
paragraphs  (c)  and  (e)  and  adding 
"DCMA"  in  its  place. 

1844.302-71    [Amended] 

34.-35.  Amend  section  1844.302-71 
in  the  introductory  text  to  by  removing 
"DCMC"  each  time  it  appears  and 
adding  "DCMA"  in  its  place. 

PART  18S2— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.204-74    [Amended] 

36.  Amend  the  clause  at  section 
1852.204-74  by  revising  the  date  of  the 
clause  to  read  October  2001  and 
removing  "Government  and"  from  the 
introductory  text  of  paragraph  (a)(4)  and 
adding  "and  Government"  in  its  place. 

37.  Revise  section  1852.208-81  to 
read  as  follows: 

1 852.208-81    Restrictions  on  Printing  end 
Dupliceting. 

As  prescribed  in  1808.870,  insert  the 
following  clause: 

Restrictions  on  Printing  and  Duplicating 
October  2001 

(a)  The  Contractor  may  duplicate  or  copy 
any  documentation  required  by  this  contract 
in  accordance  with  the  provisions  of  the 
Government  Printing  and  Binding 
Regulations,  No.  26,  S.  Pub  101-9,  U.S. 
Government  Printing  Office,  Washington,  DC, 
20402,  published  by  the  Joint  Committee  on 
Printing,  U.S.  Congress. 

(b)  The  Contractor  shall  not  perform,  or 
procure  from  any  commercial  source,  any 
printing  in  connection  with  the  performance 
of  work  under  this  contract.  The  term 
"printing"  includes  the  processes  of 
composition,  platemaking,  presswork, 
duplicating,  silk  screen  processes,  binding, 
microform,  and  the  end  items  of  such 
processes  and  equipment. 

(c)  The  Contractor  is  authorized  to 
duplicate  or  copy  production  units  provided 
the  requirement  does  not  exceed  5,000 
production  units  of  any  one  page  or  25,000 
units  in  the  aggregate  of  multiple  pages.  Such 
pages  may  not  exceed  a  maximum  image  size 
of  10-^/4  by  14-V«  inches.  A  "production 
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unit"  is  one  sheet,  size  8-'/^  x  11  inches  (215 
x  280  mm),  one  side  only,  and  one  color  ink. 

(d)  This  clause  does  not  preclude  writing, 
editing,  preparation  of  manuscript  copy,  or 
preparation  of  related  illustrative  material  as 
a  part  of  this  contract,  or  administrative 
duplicating/copying  (for  example,  necessary 
forms  and  instructional  materials  used  by  the 
Contractor  to  respond  to  the  terms  of  the 
contract). 

(e)  Costs  associated  with  printing, 
duplicating,  or  copying  in  excess  of  the  limits 
in  paragraph  (c)  of  this  clause  are 
unallowable  without  prior  written  approval 
of  the  Contracting  Officer.  If  the  Contractor 
has  reason  to  believe  that  any  activity 
required  in  fulfillment  of  the  contract  will 
necessitate  any  printing  or  substantial 
duplicating  or  copying,  it  immediately  shall 
provide  written  notice  to  the  Contracting 
Officer  and  request  approval  prior  to 
proceeding  with  the  activity.  Requests  will  be 
processed  by  the  Contracting  Officer  in 
accordance  with  the  provisions  of  the 


Government  Printing  and  Binding 
Regulations,  NFS  1808.802,  and  NPG  1490.5, 
NASA  Procedures  and  Guidelines  for 
Printing,  Duplicating,  and  Copying 
Management. 

(f)  The  Contractor  shall  include  in  each 
subcontract  which  may  involve  a 
requirement  for  any  printing,  duplicating, 
and  copying  in  excess  of  the  limits  specified 
in  paragraph  (c)  of  this  clause,  a  provision 
substantially  the  same  as  this  clause, 
including  this  paragraph  (f). 
(End  of  clause) 

38.  Amend  Alternate  I  to  the 
provision  at  section  1852.223-73  by 
revising  the  date  to  read  October  2001 
and  removing  "Contractor"  in  the 
second  sentence  and  adding 
"Contracting"  in  its  place. 

39.  Amend  section  1852.243-70  by 
revising  the  date  of  the  clause  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 


1852.243-70    Engineering  Chenge 
Proposels. 


Engineering  Change  Proposals  October  2001 

(a)  Definitions. 

"ECP"  means  an  Engineering  Change 
Proposal  (ECP)  which  is  a  proposed 
engineering  change  and  the  documentation 
by  which  the  change  is  described,  justified, 
and  submitted  to  the  procuring  activity  for 
approval  or  disapproval. 

(b)  Either  party  to  the  contract  may 
originate  ECPs.  Implementation  of  an 
approved  ECP  may  occur  by  either  a 
supplemental  agreement  or,  if  appropriate,  as 
a  written  change  order  to  the  contract. 
***** 

(FR  Doc.  01-26624  Filed  10-22-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  poblic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  o(  the  final 
rules.  I 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 


7CFRPart75 

[Docket  Number  LS-01-07] 


Increase  in  Fees  for  Voluntary  Federal 
Seed  Testing  arKi  Certification 
Services  and  Establishment  of  a  Fee 
for  Preliminary  Test  Reports 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTKM:  Proposed  rule. 

SUMMARY:  The  Agricultiiral  Marketing 
Service  (AMS)  proposes  to  increase  the 
hourly  fee  rate  charged  for  voluntary 
Federal  seed  testing  and  certification 
services  and  establish  a  fee  for  issuing 
prehminary  test  reports.  The  fee  rate 
needs  to  be  increased  to  cover  increases 
in  salaries  of  Federal  employees,  rent, 
supplies,  replacement  equipment,  and 
other  increased  Agency  costs.  A  new  fee 
needs  to  be  established  to  recover  the 
cost  of  providing  preliminary  test 
reports. 

DATES:  Comments  must  be  received  on 
or  before  December  24,  2001. 
ADDRESSES:  Send  written  comments  to 
Richard  C.  Payne,  Chief,  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 
USDA,  Room  209,  Building  306,  BARC- 
East,  Beltsville,  MD  20705-2325. 
Comments  may  be  faxed  to  (301)  504- 
8098. 

State  that  your  comments  refer  to 
Docket  No.  LS-01-07  and  note  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register. 

Comments  received  may  be  inspected 
at  the  above  location  between  8:00  a.m. 
and  4:30  p.m..  Eastern  Time,  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Richard  C.  Payne,  Chief,  Seed 
Regulatory  and  Testing  Branch, 
Livestock  and  Seed  Program,  AMS, 
USDA.  Room  209,  Building  306,  BARC- 
East.  Beltsville,  Maryland  20725-2325; 
telephone:  (301)  504-9430.  Fax:  (301) 


504-8098;  E-mail: 
Richard.Payne2@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  and  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  AMS  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  It  is  determined 
that  its  provisions  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  AMS  provides,  under  the 
authority  of  the  Agricultural  Marketing 
Act  (AMA)  of  1946,  a  voluntary,  user-fee 
funded  seed  testing  and  certification 
service  to  approximately  65  businesses 
per  year.  Many  of  the  users  of  the  testing 
and  certification  services  would  be 
considered  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201).  Over  ninety-five  percent  of  the 
samples  tested  in  this  program  represent 
seed  and  grain  scheduled  for  export. 
Grain  is  examined  for  the  presence  of 
specified  weed  and  crop  seeHs  upon 
request  of  the  USDA's  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
A  Federal  Seed  Analysis  Certificate, 
containing  purity,  germination,  noxious- 
weed  seed  examination,  and  other  test 
results  is  issued  upon  completion  of  the 
testing.  The  Federal  Seed  Analysis 
Certificate  is  required  documentation 
for  shipments  of  seed  and  grain  from  the 
United  States  entering  certain  countries. 

The  AMS  regularly  reviews  its  user 
fee  financed  programs  to  determine  if 
the  fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  cover  program  costs  while 
maintaining  an  adequate  reserve 
balance.  Without  a  fee  increase,  FY  2002 
revenues  for  seed  testing  and 
certification  services  are  projected  at 
$138,000,  costs  are  projected  at 
$149,000,  and  the  trust  fund  balance  is 
projected  to  be  $92,000  or  7.4  months  of 
operating  reserve.  With  a  fee  increase, 
FY  2002  revenues  are  projected  at 
$160,000,  costs  are  projected  at 
$151,000.  and  the  trust  fund  balance  is 


projected  to  be  $113,000  or  9.0  months 
of  operating  reserve. 

This  action  will  raise  the  hourly  rate 
charged  to  users  of  the  seed  testing  and 
certification  services.  This  proposed  fee 
increase  is  necessary  to  offset  increased 
program  operating  costs  resulting  from: 
(1)  Salary  increases  for  all  Federal 
employees  for  2001  and  projected 
increases  in  2002,  (2)  increases  in  rent, 
(3)  increases  in  costs  of  supplies  needed 
for  testing  samples,  and  (4)  purchases  of 
replacement  equipment  needed  to 
provide  the  service. 

The  AMS  estimates  that  this  proposed 
rule  will  yield  an  additional  $22,000 
during  FY  2002.  The  hourly  rate  for 
seed  testing  and  certification  services 
will  increase  by  approximately  17 
percent.  The  costs  to  entities  will  be 
proportional  to  their  use  of  the  service, 
so  that  costs  are  shared  equitably  by  all 
users.  The  increase  in  costs  to 
individual  firms  will  be,  on  average, 
approximately  $13.00  per  Federal  Seed 
Analysis  Certificate  issued.  There  will 
also  be  an  increase  of  $1.90  for  each 
duplicate  certificate  issued.  In  addition, 
this  action  will  establish  a  fee  of  $13.00 
to  recover  the  cost  of  issuing 
preliminary  test  reports. 

C.  Civil  Justice  Reform 

This  action  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  that  appear  in  Part  75  of 
the  regulations  have  been  previously 
approved  by  OMB  and  assigned  OMB 
Control  Number  0581-0140  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Background  and  Proposed  Changes 

The  Secretary  of  Agriculture  is 
authorized  by  the  AMA  of  1946,  as 
amended,  7  U.S.C.  1621  et  seq.,  to 
provide  voluntary  Federal  seed  testing 
and  certification  services  to  facilitate  the 
orderly  marketing  of  seed  and  grain  and 
to  enable  consumers  to  obtain  the 
qtiality  of  seed  and  grain  they  desire. 
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The  AMA  provides  that  reasonable  fees 
be  collected  from  users  of  the  program 
services  to  cover,  as  nearly  as 
practicable,  the  costs  of  services 
rendered. 

The  AMS  regularly  reviews  programs 
to  determine  if  fees  are  adequate  and  if 
costs  are  reasonable.  This  action  will 
increase  the  hourly  fee  rate  and  charges 
for  voluntary  seed  testing  and 
certification  services  provided  to  the 
seed  and  grain  industries  to  reflect  the 
costs  oirrently  associated  with 
providing  the  services. 

A  recent  review  of  the  current  hourly 
fee  rate,  effective  March  1,  2001, 
revealed  that  anticipated  revenue  will 
not  cover  increased  program  costs. 
Without  a  fee  increase,  FY  2002 
revenues  for  seed  testing  and 
certification  services  are  projected  at 
$138,000,  costs  are  projected  at 
$149,000,  and  the  trust  fund  balance  is 
projected  to  be  $92,000  or  7.4  months  of 
operating  reserve.  With  a  fee  increase, 
FY  2002  revenues  are  projected  at 
$160,000,  costs  are  projected  at 
$151,000.  and  the  trust  fund  balance  is 
projected  to  be  $113,000  or  9.0  months 
of  operating  reserve. 

The  hourly  fee  for  service  is 
established  by  distributing  the  projected 
annual  program  operating  costs  over  the 
estimated  revenue  hours  of  service 
provided  to  users  of  the  service. 
Revenue  hours  include  the  time  spent 
conducting  tests,  keeping  sample  logs, 
preparing  Federal  Seed  Analysis 
Certificates  and  storing  samples.  As 
program  operating  costs  continue  to 
rise,  the  hourly  fees  must  be  adjusted  to 
enable  the  program  to  remain 
financially  self-supporting  as  required 
by  law.  Program  operating  costs  include 
the  salaries  and  fringe  benefits  of  seed 
analysts,  supervision,  training,  and  all 
administrative  costs  of  operating  the 
program. 

Employee  salaries  and  benefits 
account  for  approximately  75  percent  of 
the  total  budget.  A  general  and  locality 
salary  increase  of  3.81  percent  for 
Federal  employees  involved  in  the  seed 
testing  and  certification  service  became 
effective  in  January  2001  and  has 
materially  affected  program  costs. 
Another  general  and  locality  salary 
increase  is  expected  in  January  2002.. 

This  proposed  fee  increase  is 
necessary  to  offset  increased  program 
operating  costs  resulting  from:  (1)  Salary 
increases  for  all  Federal  employees  for 
2001  and  projected  increases  in  2002, 
(2)  increases  in  rent,  (3)  increases  in 
costs  of  supplies  needed  for  testing 
samples,  and  (4)  purchases  of 
replacement  equipment  needed  to 
provide  the  service. 


In  view  of  these  increases  in  costs,  the 
Agency  is  proposing  to  increase  the 
hourly  rate  charged  to  applicants  for  the 
service,  including  the  issuance  of 
Federal  Seed  Analysis  Certificates  from 
$44.40  to  $52.00.  The  fee  for  issuing 
additional  duplicate  certificates  will 
increase  from  $11.10  to  $13.00  and  a  fee 
of  $13.00  will  be  established  for  issuing 
preliminary  reports. 

The  proposed  action  will  recover  the 
costs  associated  with  providing  the 
voluntary  testing  service  to  the  seed  and 
grain  industry.  Although  the  proposed 
user-fee  increase  will  increase  costs  to 
individual  firms,  the  cost  for  providing 
the  seed  testing  and  certification 
services  will  increase  by  an  average  of 
only  $13.00  per  Federal  Seed  Analysis 
Certificate  and  $1.90  for  each  duplicate 
certificate.  It  is  estimated  that  the  total 
revenue  generated  will  increase  by 
approximately  $22,000  annually. 

List  of  Subjects  in  7  CFR  Part  75 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Reporting  and  recordkeeping 
requirements.  Seeds,  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  75  is  proposed  to 
be  amended  as  follows: 

PART  75— REGULATIONS  FOR 
INSPECTION  AND  CERTIFICATION  OF 
QUALITY  OF  AGRICULTURAL  AND 
VEGETABLE  SEEDS 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622  and  1624. 
f  75.41    [Amended) 

2.  In  §  75.41,  "$44.40"  is  removed  and 
"$52.00"  is  added  in  its  place. 

3.  In  §  75.43,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

S  75.43    Latwratory  testing. 

•        *        •        •        • 

(c)  The  charge  for  a  preliminary  report 
issued  prior  to  completion  of  testing 
shall  be  $13.00  and  billed  in  accordance 
with  paragraph  (a)  of  this  section. 

175.47   [Amended] 

4.  to  §  75.47.  "$11.10"  is  removed  and 
"$13.00"  is  added  m  its  place. 

Dated:  October  17,  2001. 
KaniMtii  C  Claytoo, 

Associate  Administrator,  Agricultural 
Marketing  Service. 

[FR  Doc.  01-26592  Filed  10-22-01;  8:45  am] 
iOOOCMio-«-r 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1032 

[Docket  No.  AO-313-A44;  DA-01-07] 

Milk  in  ttie  Central  Marketing  Area; 
Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACnON:  Proposed  rule;  Notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  A  public  hearing  is  being  held 
to  consider  proposals  that  would  amend 
certain  pooling  and  related  provisions  of 
the  Central  order.  Proposals  include 
amending  the  pool  supply  plant  and 
pool  supply  plant  system  provisions  of 
the  order,  eliminating  the  provision  for 
a  cooperative  supply  plant  and 
amending  the  portion  of  the  producer 
milk  definition  that  specifies  the 
percentage  of  a  handler's  milk  that  may 
be  diverted  to  nonpool  plants.  Another 
proposed  amendment  to  the  order's 
pooling  provisions  would  allow  milk 
diverted  to  a  nonpool  plant  before  the 
producer's  milk  is  delivered  to  a  pool 
plant  to  be  considered  producer  milk 
and  allow  the  producer's  milk  to  retain 
its  association  with  the  market  for  any 
months  during  which  the  handler  fails 
to  pool  the  producer's  milk  under  any 
order.  Other  proposals  would  provide 
for  establishing  separate  pooling 
provisions  by  state  of  origin  for  milk 
from  areas  outside  the  Central  order 
marketing  area,  preventing  the  pooling 
of  milk  that  is  already  pooled  on  a  State 
marketwide  order  and  increasing 
minimum  partial  payments  to  producers 
and  cooperative  associations. 
Proponents  have  requested  that  these 
issues  be  handled  on  an  emergency 
basis. 

DATES:  The  hearing  will  convene  at  8:30 
a.m.  on  Wednesday,  November  14, 
2001. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Hilton  Hotel-Kansas  City  Airport, 
8801  N.W.  112th  Street,  Kansas  City. 
Missouri  64153;  (816)  891-8900. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  Order  Formulation  Branch, 
USDA/AMS/Dairy  Programs,  Room 
2971,  South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)720- 
2357,  e-mail  address 
connie.brennei#usda  .gov. 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Bob 
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Vander  Linden  at  913—495-9313  or 
Dave  Stukenberg  at  913-495-9326; 
email  econ.staff@fnunacentral.com 
before  the  hearing  begins. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Hilton  Hotel — 
Kansas  Qty  Airport.  8801  N.W.  112th 
Street,  Kansas  City,  Missouri  64164; 
(816)  891-8900;  beginning  at  8:30  a.m., 
on  Wednesday,  November  14,  2001, 
with  respect  to  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Central  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  AgriaUtural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with 
respect  to  any  of  the  proposed 
amendments. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regiilatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $750,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
siiggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 


under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
p>etition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with 
three  copies  of  such  exhibits  for  the 
Official  Record.  Also,  it  would  be 
helpful  if  additional  copies  are  available 
for  the  use  of  other  participants  at  the 
hearing. 

List  of  Sub)ects  in  7  CFR  Fait  1032 

Milk  marketing  orders. 

PART  1032— [Amended] 

The  authority  citation  for  7  CFR  Part 
1032  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriciilture. 

Proposed  by:  Dairy  Fanners  of 
America,  Prairie  Farms  CooperatiTe. 
and  SMnas  Valley  Farms: 

Proposal  No.  1 

Amend  the  pool  supply  plant 
provision  to  reduce  the  percentage  of 
milk  physically  received  at  a  supply 
plant  that  must  be  shipped  to 
distributing  plants  during  the  foil 
months  from  35  to  25  percent  and  from 
25  to  20  percent  during  all  other  months 
of  the  year,  with  the  fall  months 
changed  from  September  throiigh 
November  and  January  to  August 
through  November.  In  addition, 


handlers  would  not  be  able  to  use 
shipments  under  §  1000.9(c)  or 
§  1032.13(c)  to  qualify  plants  located 
outside  the  marketing  area.  While 
qualifying  shipments  would  be 
expanded  to  include  shipments  to  any 
plant  that  is  pari  of  a  distributing  plant 
unit,  they  would  also  be  limited  by 
excludii^  shipments  to  distributing 
plants  regulated  under  other  Federal 
orders.  These  provisions  are  proposed  to 
be  amended  to  read  as  follows: 

§1032.7    Pod  Plant 

***** 

(c)  A  supply  plant  from  which  the 
quantity  of  bulk  flmd  milk  products 
shipped  to  (and  physically  unloaded 
into)  plants  described  in  paragraph 
(c)(1)  of  this  section  is  not  less  than  25 
percent  during  the  months  of  August 
through  November  and  20  percent  in  all 
other  months  of  the  Grade  A  milk 
received  from  dairy  formers  (except 
dairy  farmers  described  in  §  1032.12(b)) 
and  handlers  described  in  §  1000.9(c), 
including  milk  diverted  pursuant  to 

§  1032.13,  subject  to  the  follovtring 
conditions: 

(1)  Qualifying  shipments  may  be 
made  to  plants  described  in  paragraphs 
(a),  (b)  or  (e)  of  this  section. 

(2)  The  operator  of  a  pool  plant 
located  in  the  marketing  area  may 
include  as  qualifying  shipments  milk 
delivered  directly  from  producer's  faims 
pursuant  to  §  1000.9(c)  or  §  1032.13(c). 
Handlers  may  not  use  shipments 
pursuant  to  §  1000.9(c)  or  §  1032.13(c)  to 
qualify  plants  located  outside  the 
marketing  area. 

(3)  Concentrated  milk  transferred 
frt)m  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  from  the 
supply  plant's  shipments  in  computing 
the  supply  plant's  shipping  percentage. 

(4)  No  plant  may  qualify  as  a  pool 
plant  due  to  a  reduction  in  the  shipping 
percentage  pursuant  to  paragraph  (g)  of 
this  section  unless  it  has  been  a  pool 
supply  plant  diiring  each  of  the 
immediately  preceding  3  months. 
***** 

Proposal  No.  2 

Remove  the  provision  for  a 
cooperative  supply  plant,  as  follows: 

11032.7    PoolPtanL 

***** 

(d)  Removed  and  reserved. 


Proposal  No.  3 

Revise  the  provision  for  a  system  of 
supply  plants  by  providing  for  increased 
shipping  percentages  (5  percent  higher 
than  for  individual  supply  plants  in  the 


Federal  Register /Vol.  66,  No.  205 /Tuesday,  October  23,  2001  /  Proposed  Rules 


53553 


months  of  August  through  November 
and  3  percent  higher  in  all  other 
months)  by  adding  a  new  paragraph 
(f)(1)  and  redesignating  paragraphs 
§  1032.7(f)(1)  through  (4)  as  paragraphs 
§  1032.7(f)(2)  through  (5)  to  read  as 
follows: 

f  1032.7    PoolplanL 

***** 

(0*  *  * 

(1)  The  applicable  percentage 
requirements  for  each  imit  shall  be  30 
percent  for  the  months  of  August 
through  November,  and  23  percent  in  all 
other  months. 


Proposal  No.  4 

Amend  the  provision  authorizing  the 
market  administrator  to  adjust  shipping 
percentages  to  remove  the  reference  to 
paragraph  (d)  by  revising  the  first 
sentence  of  paragraph  (g)  to  read  as 
follows: 

S1032.7    PoolPlanL 

***** 

(g)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (f)  of 
this  section  may  be  increased  or 
decreased,  for  all  or  part  of  the 
marketing  area,  by  the  market 
administrator  if  the  market 
administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments. 
***** 

Proposal  No.  5 

Relax  the  diversion  limits  for  the  fall 
months  from  65  to  75  percent  of 
producer  receipts  and  change  those 
months  by  including  August  and 
removing  January;  relax  the  diversion 
limits  for  the  rest  of  the  year  from  75  to 
80  percent  of  producer  receipts. 
Diversion  limits  would  apply  to  all 
months.  Paragraph  (d)(2)  would  read  as 
follows: 

§1032.13    Producer  MHk. 

***** 

(d)*  *   * 

(2)  The  quantity  of  milk  diverted  to  a 
nonpool  plant  by  a  pool  plant  operator 
or  by  a  cooperative  association  pursuant 
to  §  1000.9(c)  may  not  exceed  75  percent 
of  the  producer  milk  receipts  reported 
by  the  handler  piu^uant  to  §  1032.30  for 
the  months  of  August  through 
November  and  80  percent  of  the 
remaining  months'  producer  milk 
receipts  reported  by  the  handler 
pursuant  to  §  1032.30  provided  that  not 
less  than  25  percent  of  such  receipts  in 
the  months  of  August  through 
November  and  20  percent  of  the 


remaining  months'  receipts  are 
delivered  to  plants  described  in 
§  1032.7(a),  (b)  and  (e).  These 
percentages  are  subject  to  any 
adjustments  that  may  be  made  pursuant 
to  §  1032.13(d)(5): 


Proposal  No.  6 

Increase  the  partial  payment  rate  to 
producers  and  cooperative  associations 
from  the  lowest  class  price  for  the 
preceding  month  to  110  percent  of  that 
price  in  paragraphs  (a)(1)  and  (c)(1)  of 
§  1032.73  to  read  as  follows: 

§1032.73    Paymants  to  producers  and  to 
cooperative  associations. 

(a)*  *  * 

(1)  Partial  Payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  date  of  this  partial 
payment,  payment  shall  be  made  so  that 
it  is  received  by  each  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  from  the  producer  at  not  less 
than  110  percent  times  the  lowest 
announced  class  price  for  the  preceding 
month,  less  proper  deductions 
authorized  in  writing  by  the  producer. 
***** 

(c)*  *  * 

(1)  For  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  received  from 
a  cooperative  association  in  its  capacity 
as  the  operator  of  a  pool  plant  and  for 
milk  received  from  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  §  1000.9(c)  during  the  first 
15  days  of  the  month,  at  not  less  than 
110  percent  times  the  lowest  announced 
class  prices  per  hundredweight  for  the 
preceding  month; 
***** 

Proposed  by:  Dairy  Farmers  of 
America: 

Proposal  No.  7 

Amend  the  pool  supply  plant  and 
producer  milk  definitions  to  require 
milk  from  "distant"  locations  to  be 
reported  by  individual  state  units  that 
would  each  be  subject  to  the 
performance  standards  applicable  to 
supply  plants  and  producer  milk  in  the 
applicable  paragraphs  in  §§  1032.7  and 
1032.13  to  read  as  follows: 

§1032.7    PootPiant 


(c)*  *  • 

(4)  If  milk  is  delivered  to  a  plant 
physically  located  outside  the  States  of 
Colorado,  Illinois,  Iowa,  Kansas. 
Miimesota  (or  certain  designated 
counties),  Missouri,  Nebraska, 


Oklahoma,  South  Dakota  and  Wisconsin 
(or  certain  designated  counties)  by 
producers  also  located  outside  the  area 
specified  in  this  paragraph,  producer 
receipts  at  such  plant  shall  be  organized 
by  individual  state  units  and  eadb  unit 
shall  be  subject  to  the  following 
requirements: 

(i)  Each  imit  shall  be  reported 
separately  piu^uant  to  §  1032.30. 

(ii)  At  least  the  required  minimum 
percentage  specified  in  §  1032.7(c)  of 
the  producer  milk  of  each  unit  of  the 
handler  shall  be  delivered  to  plants 
described  in  §  1032.7  (a),  (b)  or  (e),  and 
such  deliveries  shall  not  be  used  by  the 
handler  in  meeting  the  minimiun 
shipping  percentages  required  pursuant 
to  §  1032.7(f);  and 

(iii)  The  percentages  of  1032.7(c)(4) 
are  subject  to  any  adjustments  that  may 
be  made  piu^uant  to  §  1032.7(g). 


§1032.13    ProducwMillL 

Subject  to  the  conditions  of  paragraph 
(e)  of  this  section,  "producer  milk" 
means  the  skim  milk  (or  the  skim 
equivalent  of  components  of  skim  milk), 
including  nonfat  components,  and 
butterfat  in  milk  of  a  producer  that  is: 
***** 

(e)  Milk  receipts  bom  producers 
whose  farms  that  are  physically  located 
outside  the  States  of  Colorado,  Illinois,. 
Iowa,  Kansas,  Minnesota  (or  certain 
designated  counties),  Missouri, 
Nebraska,  Oklahoma,  South  Dakota  and 
Wisconsin  (or  certain  designated 
coimties)  such  producers  shall  be 
organized  by  individual  state  units  and 
each  unit  shall  be  subject  to  the 
following  requirements: 

(1)  Each  unit  shall  be  reported 
separately  pursuant  to  §  1032.30. 

(2)  For  pooling  purposes,  each 
reporting  unit  must  satisfy  the  shipping 
standards  specified  for  a  supply  plant 
pursuant  to  §  1032.7(c),  and  such 
deliveries  shall  not  be  used  by  the 
handler  in  meeting  the  minimum 
shipping  percentages  required  pursuant 
to  §  1032.13(d)(2);  and 

(3)  The  percentages  of  §  1032.13(d)(2) 
are  subject  to  any  adjustments  that  may 
be  made  pursuant  to  §  1032.13(d)(5). 

Proposed  by:  Anderson-Erickson  Dairy 
Company,  Associated  Milk  Producers, 
Inc.,  Family  Dairies  USA,  First  District 
Association,  Foremost  Farms,  Swiss 
Valley  Dairy,  Milwaukee  Cooperative 
Milk  Producers,  Manitowoc  Milk 
Producers  Cooperative,  and  Mid-West 
Dairymen's  Company. 

Proposal  No.  8 

Amend  paragraph  (d)(6)  of  the 
"Producer  Milk"  definition  to  exclude 
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milk  that  is  pooled  under  any  other 
marketwide  equalization  po<^l  to  read  as 
follows: 

11032.13    Producwmift. 

(d)*  *  * 

(6)  Provided,  however,  that  diverted 
milk  pursuant  to  this  paragraph  shall 
not  include  milk  subject  to  the 
minimum  pricing  provisions  of  another 
federal  order  or  milk  which  qualifies  for 
inclusion  and  participation  in  a 
marketwide  equalization  pool  under  a 
milk  classification  and  pricing  program 
imposed  under  the  authority  of  a  State 
government. 

Propoaed  by:  Anocdated  MiBc 
Pniducew  Ibc.,  Foremut  Farms  USA, 
Land  O'Lakes,  First  District 
Association.  Family  Dairies  USA, 
Midwest  Dairymen's  Co.,  Manitowoc 
Milk  Producers  Cooperative,  and 
Mihraukee  Cooperative  Mil^ 
Producers: 

Proposal  No.  9 

Amend  paragraph  (d)(1)  of  the 
"Producer  Milk"  definition  to  allow 
milk  diverted  to  a  nonpool  plant  before 
the  producer's  milk  is  delivered  to  a 
pool  plant  to  be  considered  producer 
milk  and  allow  the  producer's  milk  to 
retain  its  association  with  the  market  for 
any  months  during  which  the  handler 
foils  to  pool  the  producer's  milk  under 
any  order  to  read  as  follows:  | 

11032.13    Producer  MUl 

•        •        •        *        • 

(d)*  •  • 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  at  least  one 
day's  production  of  such  dairy  farmer 
has  been  physically  received  as 
producer  milk  at  a  pool  plant  during  the 
first  month  the  dairy  fanner  is  a 
producer  and  the  dairy  farmer  has 
continuously  retained  producer  status 
since  that  time.  If  a  dairy  farmer  loses 
producer  status  under  the  order  in  this 
part  (except  as  a  result  of  a  temporary 
loss  of  Grade  A  approval  or  as  a  result 
of  the  handler  of  the  dairy  farmer's  milk 
failing  to  pool  the  milk  under  any 
order),  the  dairy  farmer's  milk  shall  not 
be  eligible  for  diversion  unless  milk  of 
the  dairy  farmer  has  been  physically 
received  as  producer  milk  at  a  pool 
plant. 


Proposed  by:  Dairy  Programs, 
Agricnltural  Maricetiiig  Service: 

Proposal  No.  10 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 


any  amendments  thweto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator  of  the  Central 
Marketing  Area  or  from  the  Hearing 
Clerk,  Room  1083,  South  Building, 
United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Cleric's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decision- 
making process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agriodtural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Programs,  Agricultural  Marketing 
Service  (Washington  office)  and  the 
Office  of  the  Market  Administrator  of 
the  Central  Milk  Marketing  Area 
Procediual  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  October  17,  2001. 
Kenneth  C.  Qayton, 

Associate  Administmtor,  ApicultumI 

Marketing  Service. 

[FR  Doc.  01-26593  Filed  10-22-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  EfHciency  and 
Renewable  Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products  and  Commercial 
and  industrial  Equipment 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Department  of  Energy 
(DOE  or  Department)  will  hold  a  public 
meeting  to  explore  potential  new 
products  to  be  included  in  the  existing 
appliance  standards  program  and/or 


voluntary  programs.  This  meeting  will 
continue  the  Septembm  11,  2001,  public 
meeting  where  DOE  discussed  the 
priorities  of  the  existing  appliance 
standards  program,  possible  expansion 
of  the  scope  of  the  program,  and  criteria 
and  the  process  for  applying  the  criteria 
in  considering  new  products  for  either 
standards  or  voluntary  programs.  In 
addition,  the  Department  is  interested  in 
receiving  comments  on  the  preliminary 
data  sheets  for  potmtial  new  products 
and  recommendations  as  to  whether  or 
not  these  products  should  be  furthn 
considered  for  a  standard  and/or  for  a 
voluntary  program  such  as  Energy  Star. 
DATES:  The  public  meeting  will  be  held 
on  Tuesday,  November  6,  2001,  from 
9:00  a.m.  to  4:00  p.m.  Written  comments 
should  be  submitted  by  November  20, 
2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Energy,  Forrestal 
Building,  Room  lE-245, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (Please  note  that 
foreign  nationals  visiting  DOE 
Headquarters  are  subject  to  advance 
security  screening  procedures.  If  you  are 
a  foreign  national  and  wish  to 
participate  in  the  meeting,  please  inform 
DOE  of  this  fact  as  soon  as  possible  by 
contacting  Ms.  Brenda  Edwards-Jones  at 
(202)  586-2945  SO  that  the  necessary 
procedures  can  be  completed.) 

A  list  identifying  the  proposed 
priority  for  standards  ndemakings  that 
are  currently  mandated  by  statute,  a  bst 
of  possible  new  products  that  have  been 
identified  by  various  stakeholders, 
comments  on  the  August  28,  2001, 
Federal  Register  notice  of  the 
September  11, 2001,  pubhc  meeting, 
including  the  transcript  and 
presentation  material  from  the 
September  11,  2001,  public  meeting, 
and  preliminary  data  sheets  for 
potential  new  products  can  be  found  on 
the  DOE  website  at:  http:// 
www.eren.doe.gov/buildings/ 
codes_standards/index.htm 

Written  comments  are  welcome, 
especially  following  the  meeting.  Please 
submit  written  comments  to:  Ms. 
Brenda  Edwards-Jones,  U.S.  Etepartment 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Energy 
Conservation  Program  for  Consumer 
Products,  EE-41, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121.  Telephone:  (202)  586-2945; 
Telefax:  (202)  586-4617.  You  should 
label  comments  both  on  the  envelope 
and  on  the  documents  and  submit  them 
for  DOE  receipt  by  November  20,  2001. 
Please  submit  one  signed  copy  and  a 
computer  diskette  (WordPerfect  8)  or  10 
copies  (no  telefacsimiles).  The 
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Department  will  also  accept 
electronically-mailed  comments,  e- 
mailed  to  Brenda.Edwards- 
Jones@ee.doe.gov,  but  you  must 
supplement  such  comments  with  a 
signed  hard  copy. 

Copies  of  the  agenda  and  attendees  of 
the  public  meeting,  the  public 
comments  received,  the  list  of  aurent 
rulemakings  and  possible  new  products, 
and  this  notice  may  be  read  at  the 
Freedom  of  Information  Reading  Room, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  lE-190. 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-3142. 
between  the  hoius  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rajrmond,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
9611,  email: 

michaeI.raymond®ee.doe.gov  pertaining 
to  priority  setting  for  current 
rulemakings,  and  Bryan  Berringer,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
41,  1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
0371,  email:  bryan.berringei^ee.doe.gov 
pertaining  to  possible  new  products,  or 
Francine  Pinto,  U.S.  E>epartment  of 
Energy,  Office  of  General  Counsel,  GC- 
72, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0103,  (202)  586- 
7432,  email:  faancine.pmtoQhq.doe.gov 
SUPPLEMENTARY  INFORMATION:  On  May 
2001,  the  National  Energy  Policy 
Development  Group  (NEPD  Group) 
reported  a  National  Energy  Policy  to  the 
President.  One  of  the  recommendations 
called  for  the  President  to  direct  the 
Secretary  of  Energy  to  take  steps  to 
improve  the  energy  efficiency  of 
appliances.  The  recommendation 
included  supporting  the  existing 
appliance  standards  program,  setting 
higher  standards  where  technologically 
feasible  and  economically  justified,  and 
expanding  the  scope  of  the  program  to 
include  additional  consiuner  products 
and  commercial  and  industrial 
equipment  where  technically  feasible 
and  economically  justified. 

The  Federal  Re^ster  notice  dated 
August  28,  2001  (66  FR  45188), 
annoimced  the  September  11,  2001, 
public  meeting  and  requested  written 
comments  be  submitted  by  October  11, 
2001.  The  September  11  public  was  to 
discuss  the  priorities  of  the  existing 
appliance  standards  program  and  any 
possible  expansion  of  the  scope  of  the 
program  to  include  additional  consumer 


products  and  commercial  and  industrial 
equipment.  However,  as  a  result  of  the 
tragic  events  of  September  11, 2001,  the 
public  meeting  was  cut  short.  At  the 
September  1 1  public  meeting,  the 
interested  parties  discussed  the  criteria 
DOE  should  consider  in  deciding 
whether  to  expand  the  scope  of  the 
program,  including  the  factors,  data  and 
analysis  methods  tiiat  might  be  used  by 
DOE  in  its  decision  making  process. 
Following  the  September  11  public 
meeting,  EXDE  received  written 
comments  supporting  adding  a  new 
factor,  impact  on  innovation  to  the 
existing  priority  setting  criteria. 

DOE  developed  the  list  of  possible 
new  commercial  and  residential 
products  from  various  independent 
sources  which  was  presented  at  the 
September  11  public  meeting.  DOE  has 
incorporated  an  additional  criterion 
suggested  at  the  September  11  public 
meeting,  and  developed  preliminary 
data  sheets  for  potential  new  products. 
This  list  as  well  as  a  listing  of  current 
rulemakings  and  the  preliminary  data 
sheets  can  be  found  on  the  following 
web-site:  http://www.eren.doe.gov/ 
buildings/codes_standards/index.htm 

The  November  6,  2001,  public 
meeting  will  be  to:  continue  the 
discussion  of  the  possible  expansion  of 
the  scope  of  the  program,  and  review 
the  comments  received  in  response  to 
the  August  28,  2001,  notice  of  public 
meeting:  discuss  how  these  comments 
should  be  incorporated  into  the  process; 
review  the  preliminary  data  sheets 
developed;  and  discuss  how  these 
products  should  be  considered  for 
prioritization.  The  outcome  of  the 
meeting  would  be  to  screen  out 
products  which  do  not  merit  further 
consideration  for  either  a  standard  and/ 
or  voluntary  program. 

The  meeting  will  be  conducted  in  an 
informal,  conference  style.  There  will 
not  be  any  discussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  by  the  U.S.  antitrust  laws. 

After  the  meeting  and  expiration  of 
the  period  for  submitting  written 
statements,  the  Department  v^  begin 
consideration  of  the  comments  received. 

If  you  would  like  to  participate  in  the 
meeting,  receive  meeting  materials,  or 
be  added  to  the  DOE  mailing  list  to 
receive  future  notices  and  information 
regarding  the  energy  conservation 
program  for  consiuner  products  and 
commercial  and  industrial  equipment, 
please  contact  Ms.  Brenda  Edwards- 
Jones  at  (202)  586-2945. 


Issued  tn  Washington,  DC.  on  October  17, 
2001. 

David  K.  Garrnan, 

Assistant  Secretary  for  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  01-26672  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 
[REQ-1 42499-01] 
RIN  1545-BA24 

Catch-Up  Contrlbutione  for  Indlviduale 
Age  50  or  Over 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  would 
provide  guidance  concerning  the 
requirements  for  retirement  plans 
providing  catch-up  contributions  to 
individuals  age  50  or  older  pursuant  to 
the  provisions  of  section  414(v).  These 
proposed  regiilations  would  afiiect 
section  401  (k)  plans,  section  408(p) 
SIMPLE  IRA  plans,  section  408(k) 
simplified  employee  pensions,  section 
403(b)  tax-sheltered  annuity  contracts, 
and  section  457  eligible  governmental 
plans,  and  would  affect  participants 
eligible  to  make  elective  deferrals  under 
these  plans  or  contracts.  This  document 
also  contains  a  notice  of  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  and  electronic  comments 
and  requests  to  speak  (with  outiines  of 
oral  conunents)  at  a  public  hearing 
scheduled  for  February  21,  2002,  must 
be  received  by  January  31,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:n'atA:RU  (REG-142499-01),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hoius  of  8  a.m.  and  5  p.m. 
to:  CC:IT&A:RU  (REG-142499-01), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directiy  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax_regs/ 
reglist.html.  The  public  hearing  will  be 
held  in  the  IRS  Auditorium  (7th  Floor), 
Internal  Revenue  Building,  1111 
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Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  R.  Lisa 
Mojiri-Azad  or  John  T.  Ricotta  at  (202) 
622-6060  (not  a  toll-free  number); 
concerning  submissions  and  the 
hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing.  Donna  Poindexter.  (202)  622- 
7180  (not  a  toll-6«e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  docximent  contains  proposed 
regulations  under  section  414(v)  of  the 
Internal  Revenue  Code  of  1986  (Code). 
Section  414{v)  was  added  by  section  631 
of  the  Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  (EGTRRA) 
(Public  Law  107-16),  enacted  on  June  7. 
2001.  Under  section  414(v),  an 
individual  age  50  or  over  is  permitted  to 
make  additional  elective  deferrals  (up  to 
a  dollar  limit  provided  in  that  section) 
imder  a  plan  that  otherwise  permits 
elective  deferrals  if  certain  requirements 
provided  imder  that  section  are 
satisfied.  Section  414(v)  also  provides 
that  a  plan  will  not  violate  any 
provision  of  the  Code  by  permitting 
these  additional  elective  deferrals  to  be 
made. 

Explanation  of  Provisions 

These  proposed  regulations  would 
implement  new  section  414(v)  by 
providing  that  an  employer  plan  is  not 
treated  as  violating  any  provision  of  the 
Code  solely  because  the  plan  permits  a 
catch-up  eligible  participant  (as  defined 
in  these  proposed  regxilations)  to  make 
catch-up  contributions.  Catch-up 
contributions  generally  are  elective 
deferrals  made  by  a  catch-up  eligible 
participant  that  exceed  an  otherwise 
applicable  limit  and  that  are  treated  as 
catch-up  contribiitions  under  the  plan, 
but  only  to  the  extent  they  do  not 
exceed  the  maximum  amount  of  catch- 
up contributions  permitted  for  the 
taxable  year.  An  employer  is  not 
required  to  provide  for  catch-up 
contributions  in  any  of  its  plans,  even 
if  the  plans  provide  for  elective 
deferrals.  If,  however,  any  plan  of  an 
employer  provides  for  catch-up 
contributions,  all  plans  of  the  employer 
that  provide  elective  deferrals  must 
comply  with  the  universal  availability 
requirements  described  below. 

A.  Eligibility  for  Catch-up  Contributions 

Under  these  proposed  regulations,  a 
participant  is  a  catch-up  eligible 
participant,  and  thus  is  permitted  to 
make  catch-up  contributions,  if  the 
participant  is  otherwise  eligible  to  make 
elective  deferrals  under  the  plan  and  is 


age  50  or  older.  For  purposes  of  this 
rule,  a  participant  who  is  projected  to 
attain  age  50  before  the  end  of  a 
calendar  year  is  deemed  to  be  age  50  as 
of  January  1  of  that  year.  The  effect  of 
this  rule  is  that  all  participants  who  will 
attain  age  50  during  a  calendar  year  are 
treated  the  same  beginning  January  1  of 
that  year,  without  regard  to  whether  the 
participant  siuvives  to  his  or  her  50th 
birthday  or  terminates  employment 
during  the  year  and  without  regard  to 
the  employer's  choice  of  plan  year. 

A  catch-up  eligible  participant  can 
make  catch-up  contributions  under  a 
section  401  (k)  plan,  a  SIMPLE  IRA  plan 
as  defined  in  section  408(p),  a 
simplified  employee  pension  as  defined 
in  section  408(k)  (SEP),  a  plan  or 
contract  that  satisfies  the  requirements 
of  section  403(b).  or  a  section  457 
eligible  governmental  plan,  as  long  as 
the  participant  can  otherwise  make 
elective  deferrals  imder  the  plan  or 
contract.  For  this  purpose,  elective 
deferrals  include  not  only  elective 
deferrals  defined  in  section  402(g)(3), 
but  also  any  contribution  to  a  section 
457  eligible  governmental  plan. 

B.  Determination  of  Catch-up 
Contribution 

In  describing  section  631  of  EGTRRA, 
the  Conference  report  states  that  "the 
otherwise  applicable  dollar  limit  on 
elective  deferrals  under  a  section  401  (k) 
plan,  section  403(b)  annuity,  SEP,  or 
SIMPLE,  or  deferrals  under  a  section 
457  plan  is  increased  for  individuals 
who  have  attained  age  50  by  the  end  of 
the  year."  Conf.  Rep.  No.  107-84,  at  236 
(2001).  The  legislative  history  to  section 
631  of  EGTRRA  indicates  that  the  intent 
of  Congress  in  enacting  section  414(v) 
was  to  allow  a  catch-up  eligible 
participant  to  make  additional  elective 
deferrds  over  and  above  any  otherwise 
applicable  limit,  up  to  the  catch-up 
contribution  limit  for  the  taxable  year. 
The  proposed  regulations  would 
provide  that  elective  deferrals  made  by 
a  catch-up  eligible  participant  are 
treated  as  catch-up  contributions  if  they 
exceed  any  otherwise  applicable  limit, 
to  the  extent  they  do  not  exceed  the 
maximum  dollar  amount  of  catch-up 
contributions  permitted  under  section 
414(v).  However,  the  regulations  would 
not  require  that  a  participant  have  made 
elective  deferrals  in  excess  of  an 
otherwise  applicable  limit  in  order  to  be 
a  catch-up  eligible  participant.  A  plan 
providing  for  $1 ,000  of  catch-up 
contributions  in  2002  could  allow  a 
participant  who  is  over  age  50  to  make 
elective  deferrals  in  an  amount 
projected  to  exceed  the  otherwise 
applicable  limit  by  $1,000  at  any  time 
during  2002. 


Under  the  proposed  regulations, 
catch-up  contributions  would  be 
determined  by  reference  to  three  types 
of  limits:  statutory  limits,  employer- 
provided  limits,  and  the  actual  deferral 
percentage  (ADP)  limit.  A  statutory  limit 
is  a  limit  contained  in  the  Code  on 
elective  deferrals  or  annual  additions 
permitted  to  be  made  imder  the  plan  or 
contract  (without  regard  to  section 
414(v)).  Statutory  limits  include  the 
requirement  under  section  401(a)(30) 
that  the  plan  limit  all  elective  deferrals 
within  a  calendar  year  under  the  plan 
and  other  plans  (or  contracts) 
maintained  by  members  of  a  controlled 
group  to  the  amount  permitted  under 
section  402(g). 

An  employer-provided  limit  is  a  limit 
on  the  elective  deferrals  an  employee 
can  make  under  the  plan  (without 
regard  to  section  414(v))  that  is 
contained  in  the  terms  of  the  plan,  but 
that  is  not  a  statutory  limit.  For 
example,  a  limit  on  elective  deferrals  of 
highly  compensated  employees  to  10% 
of  pay  is  an  employer-provided  limit. 
The  condition  that  a  employer-provided 
limit  be  contained  in  the  terms  of  the 
plan  is  intended  to  correspond  with  the 
requirements  of  §  1.401-1  that  a 
qualified  plan  have  a  definite  written 
program  and  provide  for  a  definite 
predetermined  formula  for  allocating 
contributions  made  to  the  plan. 

For  a  section  401  (k)  plan  that  would 
fai  the  ADP  test  of  section  401(k){3)  if 
it  did  not  correct  under  section 
401(k)(8),  the  ADP  limit  is  the  highest 
dollar  amount  of  elective  deferrals  that 
may  be  retained  in  the  plan  by  a  highly 
compensated  employee  after  the 
application  of  section  401(k)(8)(C) 
(without  regard  to  section  414(v)).  For 
example,  if  after  ADP  testing,  elective 
deferrals  by  highly  compensated 
employees  in  excess  of  $8,000  would  be 
required  to  be  distributed  or 
recharacterized  as  employee 
contributions  under  the  statutory 
correction  set  forth  under  section 
401(k)(8)(C),  then  the  ADP  limit  is 
$8,000.  Similar  rules  apply  in  the  case 
of  a  SEP. 

The  amount  of  elective  deferrals  in 
excess  of  an  applicable  limit  is  generally 
determined  as  of  the  end  of  a  plan  year 
by  comparing  the  total  elective  deferrals 
for  the  plan  year  with  the  applicable 
limit  for  the  plan  year.  For  example,  if 
a  plan  limits  elective  deferrals  to  10% 
of  compensation,  then  whether  the 
participant  has  elective  deferrals  in 
excess  of  10%  of  compensation  is 
determined  at  the  end  of  the  plan  year. 
Similarly,  elective  deferrals  in  excess  of 
the  ADP  limit  are  determined  as  of  the 
end  of  the  plan  year.  For  a  limit  that  is 
determined  on  the  basis  of  a  year  other 
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than  a  plan  year  (such  as  the  calendar 
year  limit  on  elective  deferrals  under 
section  401(a)(30)),  the  determination  of 
whether  elective  deferrals  are  in  excess 
of  the  applicable  limit  is  made  on  the 
basis  of  such  other  year. 

If  a  plan  provides  for  separate 
employer-provided  limits  on  separate 
portions  of  compensation  during  the 
plan  year,  the  determination  of  the 
amount  of  elective  deferrals  in  excess  of 
the  employer-provided  limit  is  still 
made  on  an  annual  basis,  with  the 
applicable  limit  for  the  year  equal  to  the 
sum  of  the  dollar  limits  that  apply  to  the 
separate  portions  of  compensation.  This 
situation  may  occur,  for  example,  when 
the  plan  sets  a  deferral  percentage  linut 
for  each  payroll  period. 

If  the  plan  linuts  elective  deferrals  for 
separate  portions  of  the  plan  year,  then, 
solely  for  purposes  of  determining  the 
amount  that  is  in  excess  of  an  employer- 
provided  limit,  the  plan  may  provide,  as 
an  alternative  rule,  that  the  applicable 
limit  for  the  plan  year  is  the  product  of 
the  employee's  plan  year  compensation 
and  the  time-weighted  average  of  the 
deferral  percentage  limits.  For  example, 
if  a  plan  using  this  time-weighted 
average  limits  deferrals  to  8  percent  of 
compensation  during  the  first  half  of  the 
year  and  10  percent  of  compensation  for 
the  second  hialf  of  the  year,  the 
applicable  limit  will  be  9  percent  of 
each  employee's  plan  year 
compensation. 

Under  the  proposed  regulations, 
elective  deferrals  in  excess  of  an 
applicable  limit  would  be  treated  as 
catch-up  contributions  only  to  the 
extent  that  such  elective  deferrals  do  not 
exceed  the  catch-up  contribution  limit 
for  the  taxable  year  reduced  by  elective 
deferrals  previously  treated  as  catch-up 
contributions  for  the  taxable  year.  The 
catch-up  contribution  limit  for  a  taxable 
year  is  generally  the  applicable  dollar 
catch-up  limit  for  such  taxable  year, 
except  that  an  elective  defisiTal  will  not 
be  treated  as  a  catch-up  contribution  to 
the  extent  that  the  elective  deferral, 
when  added  to  all  other  elective 
deferrals  for  the  taxable  year  under  all 
plans  of  the  employer,  exceeds  the 
participant's  compensation  (determined 
in  accordance  with  section  415(c)(3)). 

These  proposed  regulations  would 
include  a  tiining  rule  for  purposes  of 
determining  when  elective  deferrals  in 
excess  of  an  applicable  limit  are  treated 
as  catch-up  contributions.  This  rule  is 
necessary  because  the  maxiTniim 
amount  of  catch-up  contributions  is 
based  on  a  participant's  taxable  year, 
but  the  detomination  of  whether  an 
elective  deferral  is  in  excess  of  an 
applicable  limit  is  determined  on  the 
basis  of  a  taxable  year,  plan  year,  or 


limitation  year,  depending  on  the 
underlying  limit.  Under  the  proposed 
reflations,  whether  these  elective 
deferrals  in  excess  of  an  applicable  limit 
can  be  treated  as  catch-up  contributions 
would  be  determined  as  of  the  last  day 
of  the  relevant  year,  except  that  if  the 
limit  is  determined  on  a  taxable  or 
calendar  year  basis,  then  whether 
elective  deferrals  in  excess  of  the  limit 
can  be  treated  as  catch-up  contributions 
would  be  determined  at  the  time  they 
are  deferred.  This  timing  rule  is  most 
significant  for  a  plan  with  a  plan  year 
that  is  not  the  calendar  year.  For 
example,  in  a  plan  with  a  plan  year 
endir^  on  June  30,  2005,  elective 
deferrals  in  excess  of  the  employer- 
provided  limit  or  the  ADP  limit  for  the 
plan  year  ending  June  30.  2005,  would 
be  treated  as  catch-up  contributions  as 
of  the  last  day  of  the  plan  year,  up  to 
the  catch-up  contribution  limit  for  2005. 
Any  amounts  deferred  after  June  30, 
2005,  that  are  in  excess  of  the  section 
401(a)(30)  limit  for  the  2005  calendar 
year  would  also  be  treated  as  catch-up 
contributions  at  the  time  they  are 
deferred,  up  to  the  catch-up 
contribution  Umit  for  2005  reduced  by 
elective  deferrals  treated  as  catch-up 
contributions  as  of  June  30.  2005. 

C.  Treatment  of  Catch-up  Contributions 

If  an  elective  deferral  is  treated  as  a 
catch-up  contribution,  it  is  not  subject 
to  otherwise  applicable  limits  under  the 
plan  and  the  plan  will  not  be  treated  as 
railing  otherwise  applicable 
nondiscrimiiution  requirements 
because  of  the  making  of  catch-up 
contributions.  The  proposed  regulations 
would  provide  guidance  on  how  catch- 
up contributions  under  the  plan  are 
t^en  into  account  for  purposes  of  these 
various  requirements  under  the  Code. 
Under  the  proposed  r^ulations.  catch- 
up contributions  would  not  be  taken 
into  account  in  applying  the  limits  of 
section  401(a)(30).  401(k)(ll),  402(h). 
402A(c)(2).  403(b),  404(h),  408(k), 
408(p).  415.  or  457  to  other 
contributions  or  benefits  under  the  plan 
offering  catch-up  contributions  or  under 
any  other  plan  of  the  employer. 

For  purposes  of  ADP  testing,  the 
proposed  regulations  would  provide 
that  any  elective  deferral  for  the  plan 
year  that  is  treated  as  a  catch-up 
contribution  because  it  is  in  excess  of  a 
statutory  limit  or  an  employer-provided 
limit  is  disregarded  for  purposes  of 
calculating  the  participant's  actual 
deferral  ratio  (i.e..  catch-up 
contributions  are  subtracted  from  the 
participant's  elective  deferrals  for  the 
plan  year  prior  to  detwmining  the 
participant's  actual  defisrral  ratio).  This 
subtraction  applies  without  regard  to 


whether  the  catch-up  eligible 
participant  is  a  highly  compensated 
employee  or  a  nonhighly  compensated 
employee.  If,  after  running  the  ADP  test. 
a  plan  needs  to  take  corrective  action 
under  section  401(k)(8),  the  plan  must 
determine  the  amount  of  elective 
deferrals  that  are  catch-up  contributions 
because  they  are  in  excess  of  the  ADP 
limit.  The  elective  deferrals  that  are 
treated  as  catch-up  contributions  must 
be  retained  by  the  plan.  The  plan  would 
not  be  treated  as  failing  section  401(k)(6) 
by  reason  of  this  retention  of  catch-up 
contributions.  Excess  contributions 
treated  as  catch-up  contributions  would 
nevertheless  be  treated  as  excess 
contributions  for  purposes  of  section 
411(a)(3)(G).  Therefore,  if  the  plan  does 
not  provide  for  matching  contributions 
on  catch-up  contributions,  any  matching 
contributions  related  to  excess 
contributions  treated  as  catch-up 
contributions  can  be  forfeited.  "The 
approach  under  the  proposed 
regulations  would  exclude  those  catch- 
up contributions  that  can  be  identified 
before  ADP  testing,  and  allow  the  plan 
to  treat  elective  deferrals  as  catch-up 
contributions  for  those  participants  who 
would  be  limited  under  the  plan 
(because  the  plan  otherwise  would  be 
required  to  distribute  some  of  their 
elective  deferrals),  while  minimiring 
changes  to  current  plan  administration. 

Catch-up  contributions  with  respect 
to  the  current  plan  year  are  not  taken 
into  account  for  purposes  of  siection  416 
or  410(b).  However,  catch-up 
contributions  made  to  the  plan  in  prior 
years  are  taken  into  account  in 
determining  whether  a  plan  is  top-heavy 
under  section  416,  and  for  purposes  of 
average  benefit  percentage  testing  to  the 
extent  prior  years'  contributions  are 
taken  into  account  (i.e.,  if  accrued  to 
date  calculations  are  used). 

A  plan  does  not  fail  the  requirements 
of  section  401(a)(4)  merely  because  it 
permits  only  catch-up  eligible 
participants  to  make  catch-up 
contributions.  Similarly,  if  a  plan 
applies  a  single  matching  formula  to 
elective  deferrals  whether  or  not  they 
are  catch-up  contributions,  the  matching 
formula  as  applied  to  catch-up  eligible 
participants  is  not  treated  as  a  separate 
benefit,  right,  or  feature  under 
§  1.401(a)(4)-4  from  the  matching 
formula  as  applied  to  the  other 
participants.  However,  the  matching 
contributions  under  the  matching 
formula  must  satisfy  the  actual 
contribution  percentage  test  under 
section  401(m)(2)  taking  into  account  all 
matching  contributions,  including 
matching  contributions  on  catch-up 
contributions. 
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D.  Universal  Availability 

Under  the  proposed  regulations,  a 
plan  that  offers  catch-up  contributions 
would  satisfy  the  requirements  of 
section  401(a)(4)  only  if  all  catch-up 
eligible  participants  are  provided  with 
the  effective  opportunity  to  make  the 
same  dollar  amount  of  catch-up 
contributions.  Therefore,  if  an  employer 
provides  for  catch-up  contributions 
under  a  section  401  (k)  plan,  all  other 
employer  plans  in  the  controlled  group 
that  provide  for  elective  deferrals, 
including  plans  not  subject  to  section 
401(a)(4),  must  provide  catch-up  eligible 
participants  with  the  same  effective 
opportimity  to  make  catch-up 
contributions.  This  universed 
availability  requirement  applies  solely 
with  respect  to  catch-up  eligible 
participants.  Because  the  definition  of 
catch-up  eligible  participants  requires 
that  the  participant  be  eligible  to  make 
elective  deferrals  under  a  plan  without 
regard  to  section  414{v),  the  universal 
availability  requirement  will  not  require 
plans  that  do  not  otherwise  provide  for 
elective  deferrals  to  provide  for  catch-up 
contributions. 

In  order  to  provide  catch-up  eligible 
participants  with  an  effective 
opportunity  to  make  catch-up 
contributions,  the  plan  would  have  to 
permit  each  catch-up  eligible 
participant  to  make  sufficient  elective 
deferrals  during  the  year  so  that  the 
participant  has  the  opportimity  to  make 
elective  deferrals  up  to  the  otherwise 
applicable  limit  plus  the  catch-up 
contribution  limit.  An  effective 
opportunity  could  be  provided  in 
several  different  ways.  For  example,  a 
plan  that  limits  elective  deferrals  on  a 
payroll-by-payroll  basis  might  also 
provide  participants  with  an  effective 
opportunity  to  make  catch-up. 
contributions  that  is  administered  on  a 
payroll-by-payroll  basis  (i.e.,  by 
allowing  catch-up  eligible  participants 
to  increase  their  deferrals  above  the 
otherwise  applicable  limit  by  a  pro-rata 
portion  of  the  catch-up  limit  for  the 
year).  However,  as  discussed  above, 
whether  these  elective  deferrals  are 
treated  as  catch-up  contributions  would 
not  be  determined  until  the  end  of  the 
year. 

A  plan  would  not  fail  the  universal 
availability  requirement  solely  because 
an  employer-provided  limit  did  not 
apply  to  all  employees  or  different 
employer-provided  limits  apply  to 
different  groups  of  employees.  As  under 
current  law,  a  plan  could  provide  for 
different  employer-provided  limits  for 
different  groups  of  employees,  as  long  as 
each  limit  satisfies  the 
nondiscriminatory  availability 


requirements  of  §  1.401(a)(4)-4  for 
benefits,  rights,  and  features.  Thus,  for 
example,  a  plan  could  provide  for  an  * 
employer-provided  limit  that  applies  to 
highly  compensated  employees,  even 
though  no  employer-provided  limit 
applies  to  nonhighly  compensated 
employees.  However,  a  plan  is  not 
permitted  to  provide  lower  employer- 
provided  limits  for  catch-up  eligible 
participants. 

The  proposed  regulations  woiild 
provide  several  exceptions  to  this 
universal  availability  requirement.  First, 
the  proposed  regulations  would  provide 
for  coordination  between  catch-up 
contributions  under  section  414(v)  and 
the  provisions  of  section  457(b)(3)  in 
accordance  with  section  414(v)(6)(C). 
The  proposed  regulations  would  also 
provide  transition  rules  for  collectively 
bargained  employees  and  newly- 
acquired  plans. 

E.  Participants  in  Multiple  Plans 

As  discussed  in  Section  B  above,  the 
intent  of  section  414(v)  is  to  permit  a 
catch-up  eligible  participant  to  make 
elective  deferrals  in  an  amount  equal  to 
the  catch-up  contribution  limit  for  the 
year  in  addition  to  the  amount  of 
elective  deferrals  that  the  participant 
would  otherwise  have  been  allowed  to 
defer  under  the  plan  or  plans  in  which 
the  catch-up  eligible  participant 
participated.  Many  of  the  statutory 
limits  that  would  otherwise  limit  the 
participant's  elective  deferrals  are 
applied  on  an  aggregated  basis,  for 
example,  across  all  plans  within  a 
controlled  group.  Accordingly,  the 
proposed  regulations  would  provide 
that,  for  purposes  of  determining 
whether  elective  deferrals  are  in  excess 
of  a  statutory  limit,  all  elective  deferrals 
in  excess  of  the  statutory  limit  are 
aggregated  in  the  same  manner  as  the 
underlying  limit  and  the  aggregate 
amoiint  of  elective  deferrals  treated  as 
catch-up  contributions  because  they 
exceed  the  statutory  limit  must  not 
exceed  the  applicable  dollar  catch-up 
limit. 

For  example,  compliance  with  section 
401(a)(30)  is  determined  based  on 
elective  deferrals  under  all  section 
.  401  (k)  plans  and  all  section  403(b) 
contracts  sponsored  by  the  employer. 
Therefore,  all  section  401(k)  plans  and 
section  403(b)  contracts  in  the 
controlled  group  of  the  employer  would 
be  aggregated  for  purposes  of 
determining  the  total  amount  of  elective 
deferrals  in  excess  of  the  section 
401(a)(30)  limit.  The  amount  of  elective 
deferrals  treated  as  catch-up 
contributions  by  reason  of  exceeding  the 
section  401(a)(30)  limit  imder  the 
aggregated  plans  or  contracts  must  not 


exceed  the  dollar  amount  of  the  catch- 
up limit  for  the  taxable  year. 

In  calculating  the  actual  deferral  ratio 
(ADR)  (as  defined  in  §  1.401(k)-l(g))  for 
a  highly  compensated  employee  who 
participates  in  more  than  one  section 
401  (k)  plan  of  the  employer  during  the 
year,  all  section  401  (k)  plans  are  treated 
as  one  section  401  (k)  plan.  Consistent 
with  this  approach,  if  a  highly 
compensated  employee  participates  in 
more  than  one  section  401  (k)  plan  of  an 
employer,  in  determining  the  elective 
deferrals  in  excess  of  an  employer- 
provided  limit,  the  proposed  relations 
would  take  into  account  the  elective 
deferrals  and  employer-provided  limits 
under  all  section  401  (k)  plans  in  which 
the  employee  participates.  In  such  a   ' 
case,  the  proposed  regulations  would 
provide  that  in  determining  whether  an 
employee's  elective  deferrals  exceed  an 
employer-provided  limit,  the  applicable 
limit  for  the  plan  year  is  the  siun  of  the 
dollar  amounts  of  the  limits  under  the 
separate  plans  and  the  employee's 
elective  deferrals  imder  all  these  plans 
are  combined  to  determine  if  that 
aggregate  employer-provided  limit  is 
exceeded. 

When  the  elective  deferrals  in  excess 
of  a  statutory  or  employer-provided 
limit  would  be  determined  based  on 
more  than  one  plan,  the  aggregate 
amount  of  elective  deferrals  in  excess  of 
that  limit  made  \mder  all  section  401  (k) 
plans  of  the  employer  in  which  a  catch- 
up eligible  participant  who  is  a  highly 
compensated  employee  participates 
would  be  treated  as  elective  deferrals  in 
excess  of  an  applicable  limit  imder  each 
of  those  section  401  (k)  plans.  In  the  case 
of  a  highly  compensated  employee,  all 
elective  deferrals  that  exceed  a  statutory 
or  employer-provided  limit  and  are 
treated  as  catch-up  contributions  imder 
the  section  401(k)  plans  of  the  employer 
in  which  the  catch-up  eligible 
participant  participates  are  subtracted 
fi'om  the  participant's  elective  deferrals 
for  purposes  of  determining  the 
participant's  ADR.  However,  if  any  of 
the  section  401  (k)  plans  corrects 
through  distribution  of  excess 
contributions  under  section  401(k)(8)  in 
order  to  comply  with  section  401(k}(3), 
only  the  catch-up  contributions  made 
under  that  plan  are  permitted  to  be 
subtracted  from  elective  deferrals  for 
purposes  of  this  correction. 

When  the  elective  deferrals  in  excess 
of  a  statutory  or  employer-provided 
limit  are  determined  on  an  aggregated 
basis,  it  must  be  determined  under 
which  plan  the  elective  deferrals  in 
excess  of  the  limit  were  made.  The  plan 
under  which  the  elective  deferrals  in 
■  excess  of  the  limit  were  made  may  be 
determined  in  any  maimer  that  is  not 
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inconsistent  Mrith  the  manner  in  which 
such  amounts  were  actually  deferred 
under  the  plans.  For  example,  if  a  catch- 
up eligible  participant  participates  in  a 
section  401  (k)  plan  only  during  the  first 
6  months  of  the  year  and  during  the 
second  6  months  of  the  year,  while 
participating  in  a  section  403(b) 
contract,  the  participant's  contributions 
reach  and  exceed  the  section  40^(a)(30) 
limit  for  the  year,  then  all  elective 
deferrals  in  excess  of  the  section 
401(a)(30)  limit  for  the  year  could  be 
treated  as  made  to  the  section  403(b) 
contract. 

F.  Excludability  of  Catch-up 
Contributions 

Catch-up  contributions  are  generally 
not  treated  as  exceeding  the  applicable 
dollar  amoimt  of  section  402(g)(1).  The 
proposed  regulations  would  also 
provide  that  a  catch-up  eligible 
participant  who  participates  in  multiple 
plans  may  treat  an  elective  deferral  as  a 
catch-up  contribution  (up  to  the 
maximum  amount  of  catch-up 
contributions  permitted  for  the  taxable 
year)  because  it  exceeds  the  catch-up 
eligible  participant's  section  402(g)  limit 
for  the  taxable  year.  This  rule  would 
allow  a  catch-up  eligible  participant 
who  participates  in  plans  of  two  or  more 
employers  an  exclusion  from  gross 
income  for  elective  deferrals  that  exceed 
the  section  402(g)  limit,  even  though  the 
elective  deferrals  do  not  exceed  an 
applicable  limit  for  either  employer's 
plan.  The  treatment  by  an  individual  of 
such  elective  deferrals  as  catch-up 
contributions  will  not  have  any  impact 
on  either  employer's  plan.  This 
treatment  is  parallel  to  the  treatment  of 
excess  deferrals  for  an  individual  under 
age  50  who  exceeds  the  section  402(g) 
limit  in  the  plans  of  two  unrelated 
employers.  Accordingly,  the  proposed 
regulations  would  not  provide  for  the 
AD?  test  to  be  rerun  to  disregard 
elective  deferrals  that  an  individual 
treats  as  catch-up  contributions  because 
they  exceed  the  section  402(g)  limit. 
However,  the  total  amount  of  elective 
deferrals  in  excess  of  the  applicable 
dollar  limit  in  section  402(g)(1)(B)  that 
are  not  includible  in  income  because 
they  are  treated  as  catch-up 
contributions  cannot  exceed  that  limit 
by  more  than  the  catch-up  contribution 
limit  for  the  taxable  year. 

Proposed  EflBBcdve  Date 

The  regulations  are  proposed  to  apply 
to  contributions  in  taxable  years 
beginning  on  or  after  January  1 ,  2002. 
Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  piending  the 
issuance  of  final  regulations.  If.  and  to 
the  extent,  future  guidance  is  more 


restrictive  than  the  guidance  in  these 
proposed  regulations,  the  future 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore  a 
regulatory  assessment  is  not  required  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments 
(preferably  a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRS.  In  addition  to  the  other  requests 
for  comments  set  forth  in  this 
document,  the  IRS  and  Treasury  a^b 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  February  21.  2002.  at  10  a.m.  in  the 
IRS  Auditorium  (7th  Floor),  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  10th  street  entrance, 
located  between  Constitution  and 
Pennsylvania  Avenues,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  IS 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  vfish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 


and  eight  (8)  copies)  by  January  31, 
2002. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  R.  Lisa  Mojiri-Azad  and 
John  T.  Ricotta  of  the  Office  of  the 
Division  Counsel/ Associate  Chief 
Coimsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
&t>m  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Solqects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Paragraph  2.  Section  1.414(v)-l  is 
added  to  read  as  follows: 

1 1 .41 4(v)-1    CatctVHip  contributions. 

(a)  Catch-up  contributions — (1) 
General  rule.  An  applicable  employer 
plan  shall  not  be  treated  as  failing  to 
meet  any  requirement  of  the  Internal 
Revenue  Code  solely  because  the  plan 
permits  a  catch-up  eligible  participant 
to  make  catch-up  contributions  in 
accordance  with  section  414(v)  and  this 
section.  With  respect  to  an  applicable 
employer  plan,  catch-up  contributions 
are  elective  deferrals  made  by  a  catch- 
up eligible  participant  that  exceed  any 
of  the  applicable  limits  set  forth  in 
paragraph  (b)  of  this  section  and  that  are 
treated  under  the  applicable  employer 
plan  as  catch-up  contributions,  but  only 
to  the  extent  they  do  not  exceed  the 
catch-up  contribution  limit  described  in 
paragraph  (c)  of  this  section  (determined 
in  accordance  with  the  special  rules  for 
employers  that  maintain  multiple 
applicable  employer  plans  in  paragraph 
(f)  of  this  section,  if  applicable).  The 
definitions  in  paragraphs  (a)(2)  through 
(5)  of  this  section  apply  for  purposes  of 
this  section. 

(2)  Applicable  employer  plan.  The 
term  applicable  employer  plan  means  a 
section  401(k)  plan,  a  SIMPLE  IRA  plan 
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as  defined  in  section  408(p},  a 
simplified  employee  pension  plan  as 
defined  in  section  408(k]  (SEP),  a  plan 
or  contract  that  satisfies  the 
raqiurenxents  of  section  403(b],  or  a 
section  457  eligible  governmental  plan. 

(3)  Elective  deferral.  The  term  elective 
deferral  means  an  elective  deferral 
within  the  meaning  of  section  402(g)(3) 
or  any  contribution  to  a  section  457 
eligible  governmental  plan. 

pl)  Catch-up  eligible  participant — (i) 
General  rule.  The  term  catch-up  eligible 
participant  means  an  employee  who — 

(A)  Is  eligible  to  make  elective 
deferrals  during  the  plan  year  under  an 
applicable  employer  plan  (without 
regard  to  section  414(v)  or  this  section); 
and  I 

(B)  Is  age  50  or  older.      I 

(ii)  Projection  of  age  50.  For  purposes 
of  paragraph  (a)(4)(i)(B)  of  this  section, 
a  participant  who  is  projected  to  attain 
age  50  before  the  end  of  a  calendar  year 
is  deemed  to  be  age  50  as  of  January  1 
of  such  year. 

(5)  Other  definitions,  (i)  The  terms 
employer,  employee,  section  401  (k) 
plan,  and  highly  compensated  employee 
have  the  meanings  provided  in 
§1.410(b}-9. 

(ii)  The  term  section  457  eligible 
governmental  plan  means  an  eligible 
deferred  compensation  plan  described 
in  section  457(b)  that  is  established  and 
maintained  by  an  eligible  employer 
described  in  section  457(e)(1)(A). 

(b)  Elective  deferrals  that  exceed  an 
applicable  limit — (1)  Applicable  limits. 
An  applicable  limit  for  purposes  of 
detOTmining  catch-up  contributions  for  a 
catch-up  eligible  participant  is  any  of 
the  following: 

(i)  Statutory  limit.  A  statutory  limit  is 
a  limit  on  elective  deferrals  or  annual 
additions  permitted  to  be  made  (without 
regard  to  section  414(v)  and  this  section) 
with  respect  to  an  employee  for  a  year 
provided  in  section  401(a)(30),  402(h), 
403(b)(1)(E),  404(h).  408(k).  408(p).  415. 
or  457.  as  applicable. 

(ii)  Employer-provided  limit.  An 
employer-provided  limit  is  any  limit  on 
the  elective  deferrals  an  employee  is 
permitted  to  make  (without  regard  to 
section  414(v)  and  this  section)  that  is 
contained  in  the  terms  of  the  plan,  but 
which  is  not  required  under  the  Internal 
Revenue  Code.  Thus,  for  example,  a 
plan  provision  that  limits  highly 
compensated  employees  to  a  deferral 
percentage  of  10%  of  compensation  is 
an  employer-provided  limit  that  is  an 
applicable  limit  with  respect  to  the 
highly  compensated  employees. 

(iii)  Actual  deferral  percentage  (ADP) 
limit.  In  the  case  of  a  section  401  (k)  plan 
that  would  fail  the  ADP  test  of  section 
401(k)(3)  if  it  did  not  correct  under 


section  401(k)(8).  the  ADP  limit  is  the 
highest  amount  of  elective  deferrals  that 
can  be  retained  in  the  plan  by  a  highly 
compensated  employee  under  the  rules 
of  section  401(k)(8)(C).  In  the  case  of  a 
SEP  with  a  salary  reduction 
arrangement  (within  the  meaning  of 
section  408(k)(6))  that  would  fail  the 
requirements  of  section  408(k)(6)(A)(iii) 
if  it  did  not  correct  in  accordance  vdth 
section  408(k)(6)(C).  the  ADP  limit  is  the 
highest  amount  of  elective  deferrals  that 
can  be  made  by  a  highly  compensated 
employee  under  the  rules  of  section 
408(k)(6). 

(2)  Contributions  in  excess  of 
applicable  limit — (i)  Plan  year  limits. 
Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  the  amount  of 
elective  deferrals  in  excess  of  an 
applicable  limit  is  determined  as  of  the 
end  of  the  plan  year  by  comparing  the 
total  elective  deferrals  for  the  plan  year 
with  the  applicable  limit  for  the  plan 
year.  In  the  case  of  a  plan  that  provides 
fqr  separate  employer-provided  limits 
on  elective  deferrals  for  separate 
portions  of  plan  compensation  within 
the  plan  year,  the  applicable  limit  for 
the  plan  year  is  the  sum  of  the  dollar 
amounts  of  the  limits  for  the  separate 
portions.  This  plan  provision  may 
occur,  for  example,  when  the  plan  sets 
a  deferral  percentage  limit  for  each 
payroll  period.  If  the  plan  limits  elective 
deferrals  for  separate  portions  of  the 
plan  year.  then,  solely  for  purposes  of 
determining  the  amount  that  is  in  excess 
of  an  employer-provided  limit,  the  plan 
may  provide,  as  an  alternative  rule,  that 
the  applicable  limit  for  the  plan  year  is 
the  product  of  the  employee's  plan  year 
compensation  and  the  time-weighted 
average  of  the  deferral  percentage  limits. 
Thus,  for  example,  if  a  plan  that 
provides  for  use  of  a  time-weighted 
average  limits  deferrals  to  8  percent  of 
compensation  during  the  first  half  of  the 
plan  year  and  10  percent  of 
compensation  for  the  second  half  of  the 
plan  year,  the  applicable  limit  is  9 
'  percent  of  each  employee's  plan  year 
compensation. 

(ii;  Other  year  limit.  In  the  case  of  an 
applicable  limit  which  is  applied  on  the 
basis  of  a  year  other  than  the  plan  year 
(e.g..  the  calendar  year  limit  on  elective 
deferrals  under  section  401(a)(30)),  the 
determination  of  whether  elective 
deferrals  are  in  excess  of  the  applicable 
limit  is  made  on  the  basis  of  such  other 
year. 

(c)  Catch-up  contribution  limit — (1) 
General  rule.  Elective  deferrals  with 
respect  to  a  catch-up  eligible  participant 
in  excess  of  an  applicable  limit  under 
paragraph  (b)  of  this  section  are  treated 
as  catch-up  contributions  under  this 
section  as  of  a  date  within  a  taxable  year 


only  to  the  extent  that  such  elective 
deferrals  do  not  exceed  the  catch-up 
contribution  limit  described  in  this 
paragraph  (c),  reduced  by  elective 
deferrals  previously  treated  as  catch-up 
contributions  for  the  taxable  year, 
determined  in  accordance  with 
paragraph  (c)(3)  of  this  section.  The 
catch-up  contribution  limit  for  a  taxable 
year  is  generally  the  applicable  dollar 
catch-up  limit  for  such  taxable  year,  as 
set  forth  in  paragraph  (c)(2)  of  this 
section.  However,  an  elective  deferral  is 
not  treated  as  a  catch-up  contribution  to 
the  extent  that  the  elective  deferral, 
when  added  to  all  other  elective 
deferrals  for  the  taxable  year  imder  any 
applicable  employer  plan  of  the 
employer,  exceeds  the  participant's 
compensation  (determined  in 
accordance  with  section  415(c)(3))  for 
the  taxable  year. 

(2)  Applicable  dollar  catch-up  limit — 
(i)  In  general.  The  applicable  dollar 
catch-up  limit  for  an  applicable 
employer  plan,  other  than  an  applicable 
employer  plan  described  in  section 
401(k)'(ll)  or  a  SIMPLE  IRA  plan  as 
defined  in  section  408(p),  is  determined 
under  the  following  table: 


T 


For  taxable  years  beginning  in 


2002 
2003 
2004 
2005 
2006 


Applicable 
ckjilar  catch- 
up limit 


$1,000 
2.000 
3.000 
4.000 
5.000 


(ii)  SIMPLE  plan.  The  applicable 
dollar  catch-up  limit  for  an  applicable 
employer  plan  described  in  section 
401(k)(ll)  or  a  SIMPLE  IRA  plan  as 
defined  in  section  408(p)  is  determined 
under  the  following  table: 


For  taxable  years  beginning  in 


2002 
2003 
2004 
2005 
2006 


Applicable 
dollar  catch- 
up limit 


$500 
1.000 
1.500 
2.000 
2.500 


(iii)  Cost  of  living  adjustments.  For 
taxable  years  after  2006.  the  applicable 
dollar  catch-up  limit  is  the  applicable 
dollar  catch-up  limit  for  2006  described 
in  paragraph  (c)(2)(i)  or  (ii)  of  this 
section  increased  at  the  same  time  and 
in  the  same  manner  as  adjustments 
under  section  415(d),  except  that  the 
base  period  shall  be  the  calendar  quarter 
beginning  July  1,  2005,  and  any  increase 
that  is  not  a  multiple  of  $500  shall  be 
rounded  to  the  next  lower  multiple  of 
$500. 
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(3)  Timing  rules.  For  purposes  of 
determining  the  maximiun  amount  of 
permitted  catch-up  contributions  for  a 
catch-up  eligible  participant  during  a 
taxable  year,  the  determination  of 
whether  an  elective  deferral  is  a  catch- 
up contribution  is  made  as  of  the  last 
day  of  the  plan  year  (or  in  the  case  of 
section  415,  as  of  the  last  day  of  the 
limitation  year),  except  that,  with 
respect  to  elective  deferrals  in  excess  of 
an  applicable  limit  that  is  tested  on  the 
basis  of  the  taxable  year  or  calendar  year 
(e.g.,  the  section  401(a)(30)  limit  on 
elective  deferrals),  the  determination  of 
whether  such  elective  deferrals  are 
treated  as  catch-up  contributions  is 
made  at  the  time  tiiey  are  deferred. 

(d)  Treatment  of  catch-up 
contributions — (1)  Contributions  not 
taken  into  account  for  certain  limits. 
Catch-up  contributions  shall  not  be 
taken  into  account  in  applying  the 
limits  of  section  401(a)(30),  401(k)(ll), 
402(h),  402A(c)(2),  403(b),  404(h), 
408(k),  408(p),  415,  or  457  to  oUier 
contributions  or  benefits  imder  an 
applicable  employer  plan  or  any  other 
plan  of  the  employer. 

(2)  Contributions  not  taken  into 
account  for  certain  nondiscrimination 
tests — (i)  Application  of  ADP  test. 
Elective  deferrals  that  are  treated  as 
catch-up  contributions  with  respect  to  a 
section  401  (k)  plan  because  they  exceed 
a  statutory  or  employer-provided  limit 
described  in  paragraph  (b)(l)(i)  or  (ii)  of 
this  section,  respectively,  are  subtracted 
from  the  catch-up  eligible  participant's 
elective  deferrals  for  the  plan  year  for 
purposes  of  determining  the  actual 
deferral  ratio  (ADR)  (as  defined  in 
§  1.401(k)-l(g))  of  a  catch-up  eligible 
participant.  Similarly,  elective  deferrals 
that  are  treated  as  catch-up 
contributions  with  respect  to  a  SEP 
because  they  exceed  a  statutory  or 
employer-provided  limit  described  in 
paragraph  (b)(l)(i)  or  (ii)  of  this  section, 
respectively,  are  subtracted  bom  the 
catch-up  eligible  participant's  elective 
deferrals  for  the  plan  year  for  purposes 
of  determining  the  deferral  percentage 
imder  section  408(k)(6)p)  of  a  catch-up 
eligible  participant. 

(li)  Adjustment  of  elective  deferrals 
for  correction  purposes.  For  purposes  of 
the  correction  of  excess  contributions  in 
accordance  with  section  401(k)(8)(C). 
elective  deferrals  under  the  plan  treated 
as  catch-up  contributions  for  the  plan 
year  are  subtracted  from  the  catch-up 
eligible  participant's  elective  deferrals 
under  the  plan  for  the  plan  year. 

(iii)  Excess  contributions  treated  as 
catch-up  contributions.  A  section  401(k) 
plan  that  satisfies  the  ADP  test  of 
section  401(k)(3)  through  correction 
imder  section  401(k)(8)  must  retain  any 


elective  deferrals  that  are  treated  as 
catch-up  contributions  pursuant  to 
paragraph  (c)  of  this  section  because 
they  exceed  the  ADP  limit  in  paragraph 
(b)(l)(iii)  of  this  section.  In  addition,  a 
section  401  (k)  plan  is  not  treated  as 
failing  to  satisfy  section  401(k)(8) 
merely  because  elective  deferrals 
described  in  the  preceding  sentence  are 
not  distributed  or  recharacterized  as 
employee  contributions.  Similarly,  a 
SEP  is  not  treated  as  failing  to  satisfy 
section  408(k)(6)(A)(iii)  merely  because 
catch-up  contributions  are  not  treated  as 
excess  contributions  with  respect  to  a 
catch-up  eligible  participant  under  the 
rules  of  section  408(k)(6){C). 
Notwithstanding  the  fact  that  elective 
deferrals  described  in  this  paragraph 
(d)(2)(iii)  are  not  distributed,  such 
elective  deferrals  are  still  considered  to 
be  excess  contributions  under  section 
401(k)(8),  and  accordingly,  matching 
contributions  with  respect  to  such 
elective  deferrals  may  be  forfeited  under 
the  rules  of  section  411(a)(3)(G). 

(iv)  Application  for  top-heavy.  Catch- 
up contributions  with  respect  to  the 
current  plan  year  are  not  taken  into 
account  for  purposes  of  section  416. 
Thus,  if  the  only  contributions  made  for 
a  plan  year  for  key  employees  are  catch- 
up contributions,  the  applicable 
percentage  under  section  416(c)(2)  is 
0%,  and  no  top-heavy  minimum 
contribution  under  section  416  is 
required  for  the  year.  However,  catch-up 
contributions  for  prior  years  are  taken 
into  account  for  purposes  of  section  416. 
Thus,  catch-up  contributions  for  prior 
years  are  included  in  the  accoimt 
balances  that  are  used  in  determining 
whether  the  plan  is  top-heavy  under 
section  416(g). 

(v)  Application  for  section  410(b). 
Catch-up  contributions  with  respect  to 
the  current  plan  year  are  not  taken  into 
account  for  purposes  of  section  410(b). 
Thus,  catch-up  contributions  are  not 
taken  into  account  in  determining  the 
average  benefit  percentage  under 
§  1.410(b)-5  for  the  year  if  benefit 
percentages  are  determined  based  on 
current  year  contributions.  However, 
catch-up  contributions  for  prior  years 
are  taken  into  account  for  purposes  of 
section  410(b).  Thus,  catch-up 
contributions  for  prior  years  would  be 
included  in  the  account  balances  that 
are  used  in  determining  the  average 
benefit  percentage  if  allocations  for 
prior  years  are  taken  into  account. 

(3)  Availability  of  catch-up 
contributions.  Ajq  applicable  employer 
plan  does  not  violate  §  1.401(a)(4)-4 
merely  because  the  group  of  employees 
for  whom  catch-up  contributions  are 
currently  available  (i.e.,  the  catch-up 
eligible  participants)  is  not  a  group  of 


employees  that  would  satisfy  section 
410(b)  (v»rithout  regard  to  §  1.410(b)-5). 
In  addition,  a  catch-up  eligible 
participant  is  not  treated  as  having  a 
right  to  a  different  rate  of  allocation  of 
matching  contributions  merely  because 
an  otherwise  nondiscriminatory 
schedule  of  matching  rates  is  applied  to 
elective  deferrals  that  include  catch-up 
contributions.  The  rules  in  this 
paragraph  (d)(3)  also  apply  for  purposes 
of  satisfying  the  requirements  of  section 
403(b)(12). 

(e)  Universal  availability 
requirement — (1)  General  rule.  An 
applicable  employer  plan  that  offers 
catch-up  contributions  and  that  is 
otherwise  subject  to  section  401(a)(4) 
(including  a  plan  that  is  subject  to 
section  401(a)(4)  pursuant  to  section 
403(b)(12))  will  not  satisfy  Uie 
requirements  of  section  401(a)(4)  unless 
all  catch-up  eligible  participants  who 
participate  under  any  applicable 
employer  plan  maintained  by  the 
employer  are  provided  with  the 
effective  opportunity  to  make  the  same 
dollar  amount  of  catch-up  contributions. 
A  plan  does  not  fail  to  satisfy  this 
effective  opportunity  requirement 
merely  because  the  plan  allows 
participants  to  defer  an  amount  equal  to 
a  sp>ecified  percentage  of  compensation 
for  each  payroll  period  and  for  each 
payroll  period  permits  each  catch-up 
eligible  participant  to  defer  a  pro-rata 
share  of  the  applicable  dollar  catch-up 
limit  in  addition  to  that  amount.  A  plan 
does  not  fail  the  universal  availability 
requirement  of  this  paragraph  (e)  solely 
because  an  employer-provided  limit 
does  not  apply  to  all  employees  or 
different  limits  apply  to  different  groups 
of  employees  under  paragraph  {b)(2)(i) 
of  this  section.  However,  a  plan  may  not 
provide  lower  employer-provided  limits 
for  catch-up  eligible  participants. 

(2)  Exception  for  section  457  eligible 
governmental  plans.  An  applicable 
employer  plan  does  not  fail  to  comply 
with  the  universal  availability 
requirement  of  this  paragraph  (e)  merely 
because  another  applicable  employer 
plan  that  is  a  section  457  eligible 
governmental  plan  does  not  provide  for 
catch-up  contributions  to  the  extent  set 
forth  in  section  414(v)(6)(C). 

(3)  Exception  for  newly  acquired 
plans.  An  applicable  employer  plan 
does  not  fail  to  comply  with  the 
universal  availability  requirement  of 
this  paragraph  (e)  merely  because 
another  applicable  employer  plan  does 
not  provide  for  catch-up  contributions, 
if— 

(i)  The  other  applicable  employer 
plan  becomes  maintained  by  the 
employer  by  reason  of  a  merger, 
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acquisition  or  similar  transaction 
described  in  §  1.410(b>-2(f):  and 

(ii)  The  other  applicable  employer 
plan  is  amended  to  provide  for  catch-up 
contributions  as  soon  as  practicable,  but 
no  later  than  by  the  end  of  the  period 
described  in  section  410(b)(6)(C). 

(f)  Special  rules  for  an  employer  that 
sponsors  multiple  plans — (1)  General 
rule.  If  elective  deferrals  under  more 
than  one  applicable  employer  plan  of  an 
employer  are  aggregated  for  purposes  of 
applying  a  statutory  limit  under 
paragraph  (b)(l)(i)  of  this  section,  then 
the  aggregate  elective  deferrals  treated 
as  catch-up  contributions  by  reason  of 
exceeding  that  statutory  limit  under  all 
such  applicable  employer  plans  must 
not  exceed  the  applicable  dollar  catch- 
up limit  for  the  taxable  year.  For 
example,  since  compliance  with  section 
401(a)(30)  is  determined  based  on 
elective  deferrals  under  section  401  (k) 
plans  and  section  403(b)  contracts 
sponsored  by  the  employer,  the  total 
amount  of  elective  deferrals  under  all 
section  401  (k)  plans  and  section  403(b) 
contracts  of  the  employer  treated  as 
catch-up  contributions  by  reason  of 
exceeding  the  section  401(a)(30)  limit 
for  a  calendar  year  under  the  aggregated 
plans  must  not  exceed  the  applicable 
dollar  catch-up  limit  for  such  taxable 
year. 

(2)  Highly  compensated  employee  in 
more  that  one  section  401  (k)  plan.  If  a 
highly  compensated  employee  is  a 
participant  in  more  than  one  section 
401  (k)  plan  of  an  employer,  in 
determinjhg  whether  the  employee's 
elective  deferrals  exceed  an  employer- 
provided  limit  under  paragraph  (b)(l)(ii) 
of  this  section,  the  employer-provided 
limit  for  the  plan  year  is  the  siun  of  the 
dollar  amounts  of  the  limits  under  the 
separate  plans  for  that  employee  and  the 
employee's  elective  deferrals  under  all 
section  401  (k)  plans  of  the  employer  are 
combined  to  determine  if  the  employer- 
provided  limit  is  exceeded. 

(3)  Allocation  rules.  When  the  amount 
of  elective  deferrals  in  excess  of  an 
applicable  limit  under  paragraph  (b)(1) 
of  this  section  is  determined  under  the 
aggregation  rules  of  paragraph  (0(1)  or 
(f)(2)  of  this  section,  the  aggregate 
amount  of  the  elective  deferrals  in 
excess  of  that  applicable  limit  made 
under  all  section  401  (k)  plans  that  are 
aggregated  for  purposes  of  determining 
a  highly  compensated  employee's  ADR 
are  treated  as  elective  deferrals  in  excess 
of  an  applicable  limit  for  purposes  of 
applying  the  catch-up  contribution  limit 
under  paragraph  (c)(1)  of  this  section 
with  respect  to  each  of  these  section 
401  (k)  plans.  However,  the  catch-up 
contributions  are  subtracted  from 
elective  deferrals  for  purposes  of 


paragraph  (d)(2)(ii)  of  this  section  only 
under  the  applicable  employer  plan 
under  which  the  catch-up  contributions 
are  made.  The  applicable  employer  plan 
under  which  the  elective  deferrals  in 
excess  of  an  applicable  limit  are  made 
for  purposes  of  this  paragraph  (f)(3)  may 
be  determined  in  any  manner  that  is  not 
inconsistent  with  the  manner  in  which 
such  amounts  were  actually  deferred 
under  the  plans. 

(g)  Application  of  section  402(g) — (1) 
Exclusion  of  catch-up  contributions.  In 
determining  the  amount  of  elective 
deferrals  that  are  includable  in  gross 
income  imder  section  402(g),  except  as 
provided  in  paragraph  (g)(2)  of  this 
section,  catch-up  contributions  are  not 
treated  as  exceeding  the  applicable 
dollar  amount  of  section  402(g)(1).  For 
purposes  of  this  paragraph  (g),  a  catch- 
up eligible  participant  who  makes 
elective  deferrals  under  applicable 
employer  plans  of  two  or  more 
employers  that  exceed  the  applicable 
dollar  amoimt  under  section  402(g)(1) 
may  treat  the  elective  deferrals  in  excess 
of  that  applicable  dollar  amoimt  as  a 
catch-up  contribution  to  the  extent 
permitted  in  paragraph  (g)(2)  of  this 
section,  even  though  the  elective 
deferrals  do  not  exceed  an  applicable 
liiait  under  either  plan.  Therefore,  for  a 
carch-up  eligible  participant  who  makes 
elective  deferrals  under  applicable 
employer  plans  of  two  or  more 
employers  that  exceed  the  applicable 
dollar  amount  under  section  402(g)(1), 
the  elective  deferrals  in  excess  of  that 
applicable  dollar  amoimt  are  excludable 
from  gross  income  as  catch-up 
contributions  to  the  extent  permitted  in 
paragraph  (g)(2)  of  this  section.  Whether 
an  elective  deferral  is  treated  as  a  catch- 
up contribution  by  an  applicable 
employer  plan  is  determined  under 
paragraph  (c)  of  this  section  and  without 
regard  to  whether  the  employee  treats 
an  elective  deferral  as  a  catch-up 
contribution  under  this  paragraph  (g). 

(2)  Maximum  excludable  amount.  If  a 
catch-up  eligible  participant  participates 
in  two  or  more  applicable  employer 
plans  during  a  taxable  year,  the  total 
amount  of  elective  deferrals  under  all 
plans  that  are  not  includable  in  gross 
income  under  this  paragraph  (g)  because 
they  are  catch-up  contributions  shall  not 
exceed  the  applicable  dollar  catch-up 
limit  under  paragraph  (c)(2)(i)  of  this 
section  for  the  taxable  year. 

(h)  Coordination  with  other  catch-up 
provisions — (1)  Coordination  with 
section  457(b)(3).  In  the  case  of  an 
applicable  employer  plan  that  is  a 
section  457  eligible  governmental  plan, 
the  catch-up  contributions  permitted 
under  this  section  shall  not  apply  to  a 
catch-up  eligible  participant  for  any 


taxable  year  for  which  the  additional 
contributions  permitted  under  section 
457(b)(3)  applies  to  such  participant. 
For  additional  guidance,  see  regulations 
under  section  457. 

(2)  Coordination  with  section 
402(g)(7).  [Reserved). 

(i)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 
For  purposes  of  these  examples,  the 
limit  under  section  401(a)(30)  is  $15,000 
and  the  applicable  dollar  catch-up  limit 
is  $5,000  and,  except  as  specifically 
provided,  the  plan  year  is  the  calendar 
year.  In  addition,  it  is  assumed  that  the 
participant's  elective  deferrals  under  all 
plans  of  the  employer  do  not  exceed  the 
participant's  section  415(c)(3) 
compensation  and  that  any  correction 
pursuant  to  section  401{k)(8)  is  made 
through  distribution  of  excess 
contributions.  The  examples  are  as 
follows: 

Example  1 .  (i)  Participant  A  is  eligible  to 
make  elective  deferrals  under  a  section 
401  (k)  plan.  Plan  P.  Plan  P  does  not  limit 
elective  deferrals  except  as  necessary  to 
comply  with  sections  401(a)(30)  and  415.  In 
2006,  Participant  A  is  55  years  old.  Plan  P- 
also  provides  that  a  catch-up  eligible 
participant  is  permitted  to  defer  amounts  in 
excess  of  the  section  401(a)(30)  limit  up  to 
the  applicable  dollar  catch-up  limit  for  the 
year.  Participant  A  defers  $18,000  during 
2006. 

(ii)  Participant  A's  elective  deferrals  in 
excess  of  the  section  401(a)(30)  limit  ($3,000) 
do  not  exceed  the  applicable  dollar  catch-up 
limit  for  2006  ($5,000).  Under  paragraph 
(a)(1)  of  this  section,  the  $3,000  is  a  catch- 
up contribution  and,  pursuant  to  paragraph 
(d)(2)(i)  of  this  section,  it  is  not  taken  into 
account  in  determining  Participant  A's  ADR 
for  purposes  of  section  401(k)(3). 

Example  2.  (i)  Participants  B  and  C.  who 
are  highly  compensated  employees  earning 
$120,000.  are  eligible  to  make  elective 
deferrals  under  a  section  401  (k)  plan.  Plan  Q. 
Plan  Q  limits  elective  deferrals  as  necessary 
to  comply  with  section  401(a)(30)  and  415, 
and  also  provides  that  no  highly 
compensated  employee  may  make  an  elective 
deferral  at  a  rate  that  exceeds  10%  of 
compensation.  However,  Plan  Q  also 
provides  that  a  catch-up  eligible  participant 
is  permitted  to  defer  amounts  in  excess  of 
10%  during  the  plan  year  up  to  the 
applicable  dollar  catch-up  limit  for  the  year. 
In  2006,  Participants  B  and  C  are  both  55 
years  old  and,  pursuant  to  the  catch-up 
provision  in  Plan  Q,  both  elect  to  defer  10% 
of  compensation  plus  a  pro-rata  portion  of 
the  $5,000  applicable  dollar  catch-up  limit 
for  2006.  Participant  B  continues  this 
election  in  effect  for  the  entire  year,  for  a 
total  elective  contribution  for  the  year  of 
$17,000.  However,  in  luly  2006,  after 
deferring  $8,500,  Participant  C  discontinues 
making  elective  deferrals. 

(ii)  Once  Participant  B's  elective  deferrals 
for  the  year  exceed  the  section  401(a)(30) 
limit  ($15,000),  subsequent  elective  deferrals 
are  treated  as  catch-up  contributions  as  they 
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are  deferred,  provided  that  such  elective 
deferrals  do  not  exceed  the  catch-up 
contribution  limit  for  the  taxable  year.  Since 
the  $2,000  in  elective  deferrals  made  after 
Participant  B  reaches  the  section  402(g)  limit 
for  the  calendar  year  does  not  exceed  the 
applicable  dollar  catch-up  limit  for  2006,  the 
entire  $2,000  is  treated  as  a  catch-up 
contribution. 

(iii)  As  of  the  last  day  of  the  plan  year. 
Participant  B  has  exceeded  the  employer- 
provided  limit  of  10%  (10%  of  $120,000  or 
$12,000  for  Participant  B)  by  an  additional 
$3,000.  Since  the  additional  $3,000  in 
elective  deferrals  does  not  exceed  the  $5,000 
applicable  dollar  catch-up  limit  for  2006. 
reduced  by  the  $2,000  in  elective  deferrals 
previously  treated  as  catch-up  contributions, 
the  entire  $3,000  of  elective  deferrals  is 
treated  as  a  catch-up  contribution. 

(iv)  In  determining  Participant  B's  ADR, 
the  $5,000  of  catch-up  contributions  are 
subtracted  from  Participant  B's  elective 
deferrals  for  the  plan  year  under  paragraph 
(d)(2)(i)  of  this  section.  Accordingly, 
Participant  B's  ADR  is  10%  ($12,000  / 
$120,000).  In  addition,  for  purposes  of 
applying  the  rules  of  section  401(k)(8), 
Participant  B  is  treated  as  having  elective 
deferrals  of  $12,000. 

(v)  Participant  C's  elective  deferrals  for  the 
year  do  not  exceed  an  applicable  limit  for  the 
plan  year.  Accordingly,  Participant  C's 
$8,500  of  elective  deferrals  must  be  taken 
into  account  in  determining  Participant  C's 
ADR  for  purposes  of  section  401(k)(3). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  Plan  Q  is  amended  to 
change  the  maximum  permitted  deferral 
percentage  for  highly  compensated 
employees  to  7%,  effective  for  deferrals  after 
April  i.  2006.  Participant  B,  who  has  earned 
$  40,000  in  the  first  3  months  of  the  year  and 
has  been  deferring  at  a  rate  of  10%  of 
compensation  plus  a  pro-rata  portion  of  the 
$5,000  applicable  dollar  catch-up  limit  for 
2006,  reduces  the  10%  of  pay  deferral  rate  to 
7%  for  the  remaining  9  months  of  the  year 
(while  continuing  to  defer  a  pro-rata  portion 
of  the  $5,000  applicable  dollar  catch-up  limit 
for  2006).  During  those  9  months.  Participant 
B  earns  $80,000.  Thus,  Participant  B's  toUl 
elective  deferrals  for  the  year  are  $14,600 
($4,000  for  the  first  3  months  of  the  year  plus 
$5,600  for  the  last  9  months  of  the  year  plus 
an  additional  $5,000  throughout  the  year). 

(ii)  The  employer-provided  limit  for 
Participant  B  for  the  plan  year  is  $9,600 
($4,000  for  the  first  3  months  of  the  year,  plus 
$5,600  for  the  last  9  months  of  the  year). 
Accordingly,  Participant  B's  elective 
deferrals  for  the  year  that  are  in  excess  of  the 
employer-provided  limit  are  $5,000  (the 
excess  of  $14,600  over  $9,600).  which  does 
not  exceed  the  applicable  dollar  catch-up 
limit  of  $5,000. 

(iii)  Alternatively,  Flan  Q  may  provide  that 
the  employer-provided  limit  is  determined  as 
the  time-weighted  average  of  the  different 
deferral  percentage  limits  over  the  course  of 
the  year.  In  this  case,  the  time-weighted 
average  limit  is  7.75%  for  all  participants, 
and  the  applicable  limit  for  Participant  B  is 
7.75%  of  $120,000,  or  59,300.  Accordingly, 
Participant  B's  elective  deferrals  for  the  year 
that  are  in  excess  of  the  employer-provided 


limit  are  $5,300  (the  excess  of  $14,600  over 
$9,300).  Since  the  amount  of  Participant  B's 
elective  deferrals  in  excess  of  the  employer- 
provided  limit  ($5,300)  exceeds  the 
applicable  dollar  catch-up  limit  for  the 
taxable  year,  only  $5,000  of  Participant  B's 
elective  deferrals  may  l>e  treated  as  catch-up 
contributions.  In  determining  Participant  B's 
actual  deferral  ratio,  the  $5,000  of  catch*up 
contributions  are  subtracted  from  Participant 
B's  elective  deferrals  for  the  plan  year  under 
paragraph  (d)(2)(i)  of  this  section. 
Accordingly,  Participant  B's  actual  deferral 
ratio  is  8%  ($9,600  /  $120,000).  In  addition, 
for  purposes  of  applying  the  rules  of  section 
401(k}(8),  Participant  B  is  treated  as  having 
elective  deferrals  of  $9,600. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  1.  In  addition  to  Participant  A, 
Participant  D  is  a  highly  compensated 
employee  who  is  eligible  to  make  elective 
deferrals  under  Plan  P.  During  2006. 
Participant  D,  who  is  60  years  old,  elects  to 
defer  $14,000. 

(ii)  The  ADP  test  is  run  for  Plan  P  (after 
excluding  the  $3,000  in  catch-up 
contributions  from  Participant  A's  elective 
deferrals),  but  Plan  P  needs  to  take  corrective 
action  in  order  to  pass  the  ADP  test.  After 
applying  the  rules  of  section  401(k)(8)(C)  to 
allocate  the  total  excess  contributions 
determined  under  section  401(k)(8)(B),  the 
maximum  deferrals  which  may  be  retained 
by  any  highly  compensated  employee  in  Plan 
P  is  $12,500. 

(iii)  Pursuant  to  paragraph  (b)(l)(iii)  of  this 
section,  the  ADP  limit  under  Plan  P  of 
$12,500  is  an  applicable  limit.  Accordingly, 
$1,500  of  Participant  D's  elective  deferrals 
exceed  the  applicable  limit.  Similarly.  $2,500 
of  Participant  A's  elective  deferrals  (other 
than  the  $3,000  of  elective  deferrals  treated 
as  catch-up  contributions  because  they 
exceed  the  section  401(a)(30)  limit)  excedd 
the  applicable  limit. 

(iv)  The  $1,500  of  Participant  D's  elective 
deferrals  that  exceed  the  applicable  limit  are 
less  than  the  applicable  dollar  catch-up  limit 
and  are  treated  as  catch-up  contributions. 
Pursuant  to  paragraph  (d)(2)(iii)  of  this 
section.  Plan  P  must  retain  Participant  D's 
$1,500  in  elective  deferrals  and  Plan  P  is  not 
treated  as  foiling  to  satisfy  section  401(k)(8) 
merely  because  the  elective  deferrals  are  not 
distributed  to  Participant  D. 

(v)  The  $2,500  of  Participant  A's  elective 
deferrals  that  exceed  the  applicable  limit  are 
greater  than  the  portion  of  the  applicable 
dollar  catch-up  limit  ($2,000)  that  remains 
after  treating  the  $3,000  of  elective  deferrals 
in  excess  of  the  section  401(a)(30)  limit  as 
catch-up  contributions.  Accordingly,  $2000 
of  Participant  A's  elective  deferrals  are 
treated  as  catch-up  contributions.  Pursuant  to 
paragraph  (d)(2)(iii)  of  this  section.  Plan  P 
must  retain  Participant  A's  $2,000  in  elective 
deferrals  and  Plan  P  is  not  treated  as  foiling 
to  satisfy  section  401(k)(8)  merely  because 
the  elective  defiarrals  are  not  distributed  to 
Participant  A.  However,  $500  of  Participant 
A's  elective  deferrals  can  not  be  treated  as 
catch-up  contributions  and  must  be 
distributed  to  Participant  A  in  order  to  satisfy 
secUon  401(k)(8). 

Example  5.  (i)  Participant  E  is  a  catch-up 
eligible  employee  under  a  section  401(k) 


plan.  Plan  R,  with  a  plan  year  ending  October 
31,  2006.  Plan  R  does  not  limit  elective 
deferrals  except  as  necessary  to  comply  with 
section  401(a)(30)  and  section  415.  Plan  R 
permits  all  catch-up  eligible  participants  to 
defer  an  additional  amount  equal  to  the 
applicable  dollar  catch-up  limit  for  the  year 
($5,000)  in  excess  of  the  section  401(a)(30) 
limit.  Participant  E  did  not  exceed  the 
section  401(a)(30)  limit  in  2005.  Participant 
E  made  S3.200  of  deferrals  in  the  period 
November  1.  2005  through  December  31. 
2005  and  an  additional  $16,000  of  deferrals 
in  the  first  10  months  of  2006,  for  a  total  of 
$19,200  in  elective  deferrals  for  the  plan 
year. 

(ii)  Once  Participant  E's  elective  deferrals 
for  the  calendar  year  2006  exceed  $15,000. 
subsequent  elective  deferrals  are  treated  as 
catch-up  contributions  at  the  time  they  are 
deferred,  provided  that  such  elective 
deferrals  do  not  exceed  the  applicable  dollar 
catch-up  limit  for  the  taxable  year.  Since  the 
$1 ,000  in  elective  deferrals  made  after 
Participant  E  reaches  the  section  402(g)  limit 
for  the  calendar  year  does  not  exceed  the 
applicable  dollar  catch-up  limit  for  2006.  the 
entire  $1,000  is  a  catch-up  contribution. 
Pursuant  to  paragraph  (d)(2)(i]  of  this  section. 
$1,000  is  subtracted  from  Participant  E's 
$19,200  in  elective  deferrals  for  the  plan  year 
ending  October  31,  2006  in  determining 
Participant  E's  ADR  for  that  plan  year. 

(iii)  The  ADP  test  is  run  for  Plan  R  (after 
excluding  the  $1,000  in  elective  deferrals  in 
excess  of  the  section  401(a)(30)  limit),  but 
Plan  R  needs  to  take  corrective  action  in 
order  to  pass  the  ADP  test.  After  applying  the 
rules  of  section  401(k)(8)(C)  to  allocate  the 
total  excess  contributions  determined  under 
section  401(k)(8)(C).  the  maximum  deferrals 
that  may  be  retained  by  any  highly 
compensated  employee  under  Plan  R  for  the 
plan  year  ending  October  31,  2006  (the  ADP 
limit)  is  $14,800. 

(iv)  Under  paragraph  (d)(2)(ii)  of  this 
section,  elective  deferrals  that  exceed  the 
section  401(a)(30)  limit  under  Plan  R  are  also 
subtracted  from  Participant  E's  elective 
deferrals  under  Plan  R  for  purposes  of 
applying  the  rules  of  401(k)(8).  Accordingly, 
for  purposes  of  correcting  the  failed  ADP  test. 
Participant  E  is  treated  as  having  contributed 
$18,200  of  elective  deferrals  in  Plan  R.  The 
amount  of  elective  deferrals  that  would  have 
to  be  distributed  to  Participant  E  in  order  to 
satisfy  section  401(k)(8)(C)  is  $3,400  ($18,200 
minus  $14,800),  which  is  less  than  the  excess 
of  the  applicable  dollar  catch-up  limit 
($5,000)  over  the  elective  deferrals  previously 
treated  as  catch-up  contributions  under  Plan 
R  for  the  taxable  year  ($1,000).  Under 
paragraph  (d)(2)(iii)  of  this  section.  Plan  R 
must  retain  Participant  E's  $3,400  in  elective 
deferrals  and  is  not  treated  as  failing  to 
satisfy  section  401(k)(8)  merely  because  the 
elective  deferrals  are  not  distributed  to 
Participant  E. 

(v)  Even  though  Participant  E's  elective 
deferrals  for  the  calendar  year  2006  have 
exceeded  the  section  401(a)(30)  limit. 
Participant  E  can  continue  to  make  elective 
deferrals  during  the  last  two  months  of  the 
calendar  year,  since  Participant  E's  catch-up 
contributions  for  the  taxable  year  have  not 
exceeded  the  applicable  dollar  catch-up  limit 
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for  the  taxable  year.  However,  the  maxiTnum 
amount  of  elective  deferrals  Participant  E 
may  make  for  the  balance  of  the  calendar 
year  is  S600  (the  $5,000  applicable  dollar 
catch-up  limit  for  2006,  reduced  by  the 
$4,400  ($1,000  plus  $3,400)  of  elective 
deferrals  previously  treated  as  catch-up 
contributions  during  the  taxable  year). 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5.  except  that  Participant  E 
exceeded  the  section  401(a)(30)  limit  for  2003 
by  $1,300  prior  to  October  31.  2005,  and 
made  $600  of  elective  deferrals  in  the  period 
November  1,  2005,  through  December  31, 
2005  (which  were  catch-up  contributions  for 
2005).  Thus,  Participant  E  made  $16,600  of 
elective  deferrals  for  the  plan  year  ending 
October  31.  2006. 

(ii)  Once  Participant  E's  elective  deferrals 
for  the  calendar  year  2006  exceed  $15,000, 
subsequent  elective  deferrals  are  treated  as 
catch-up  contributions  as  they  are  deferred, 
provided  that  such  elective  deferrals  do  not 
exceed  the  applicable  dollar  catch-up  limit 
for  the  taxable  year.  Since  the  SI  ,000  in 
elective  deferrals  made  after  Participant  E 
reaches  the  section  402(g)  limit  for  calendar 
year  2006  does  not  exceed  the  applicable 
dollar  catch-up  limit  for  2006,  the  entire 
SI, 000  is  a  catch-up  contribution.  Pursuant  to 
paragraph  (d)(2)(i)  of  this  section,  $1,000  is 
subtracted  from  Participant  E's  elective 
deferrals  in  determining  Participant  E's 
actual  deferral  ratio  for  the  plan  year  ending 
October  31.  2006.  In  addition,  the  $600  of 
catch-up  contributions  from  the  period 
November  1,  2005  to  December  31,  2005  are 
subtracted  from  Participant  E's  elective 
deferrals  in  determining  Participant  E's  ADR. 
Thus,  the  total  elective  deferrals  taken  into 
account  in  determining  Participant  E's  ADR 
for  the  plan  year  ending  October  31,  2006,  is 
$15,000  ($16,600  in  elective  deferrals  for  the 
current  plan  year,  less  $1,600  in  catch-up 
contributions). 

(iii)  The  ADP  test  is  run  for  Plan  R  (after 
excluding  the  $1,600  in  elective  deferrals  in 
excess  of  the  section  401(a)(30)  limit),  but 
Plan  R  needs  to  take  corrective  action  in 
order  to  pass  the  ADP  test.  After  applying  the 
rules  of  section  401(k)(8)(C)  to  allocate  the 
total  excess  contributions  determined  under 
section  401(k)(8)(C),  the  maximum  deferrals 
that  may  be  retained  by  any  highly 
compensated  employee  under  Plan  R  (the 
ADP  limit)  is  $14,800. 

(iv)  Under  paragraph  (d)(2)(ii)  of  this 
section,  elective  deferrals  that  exceed  the 
section  401(a)(30)  limit  under  Plan  R  are  also 
subtracted  from  Participant  E's  elective 
deferrals  under  Plan  R  for  purposes  of 
applying  the  rules  of  401(k)(8).  Accordingly, 
for  purposes  of  correcting  the  failed  ADP  test. 
Participant  E  is  treated  as  having  contributed 
$15,000  of  elective  deferrals  in  Plan  R.  The 
amount  of  elective  deferrals  that  would  have 
to  be  distributed  to  Participant  E  in  order  to 
satisfy  section  401(k)(8)(C)  is  $200  ($15,000 
minus  $14,800),  which  is  less  than  the  excess 
of  the  applicable  dollar  catch-up  limit 
($5,000)  over  the  elective  deferrals  previously 
treated  as  catch-up  contributions  under  Plan 
R  for  the  taxable  year  ($1,000).  Under 
paragraph  (d)(2)(iii)  of  this  section.  Plan  R 
must  retain  Participant  E's  $200  in  elective 
deferrals  and  is  not  treated  as  failing  to 


satisfy  section  401(k)(8)  merely  because  the 
elective  deferrals  are  not  distributed  to 
Participant  E. 

(v)  Even  though  Participant  E's  elective 
deferrals  for  calendar  year  2006  have 
exceeded  the  section  401(a)(30)  limit. 
Participant  E  can  continue  to  make  elective 
deferrals  during  the  last  two  months  of  the 
calendar  year,  since  Participant  E's  catch-up 
contributions  for  the  taxable  year  2006  have 
not  exceeded  the  applicable  dollar  catch-up 
limit  for  the  taxable  year.  However,  the 
maximum  amount  of  elective  deferrals 
Participant  E  may  make  for  the  balance  of  the 
calendar  year  is  $3,800  (the  $5,000  applicable 
dollar  catch-up  limit  for  2006,  reduced  by 
$1,200  ($1,000  plus  $200)  in  elective 
deferrals  previously  treated  as  catch-up 
contributions  during  taxable  year  2006). 

Example  7.  (i)  Participant  F,  who  is  58 
years  old,  is  a  highly  compensated  employee 
who  earns  $100,000.  Participant  F 
participates  in  a  section  401(k)  plan.  Plan  S, 
for  the  first  six  months  of  the  year  and  then 
transfers  to  another  section  401  (k)  plan.  Plan 
T,  sponsored  by  the  same  employer,  for  the 
second  six  months  of  the  year.  Plan  S  limits 
highly  compensated  employees'  elective 
deferrals  to  6%  of  compensation  for  the 
period  of  participation,  but  permits  catch-up 
eligible  participants  to  defer  amounts  in 
excess  of  6%  during  the  plan  year,  up  to  the 
applicable  dollar  catch-up  limit  for  the  year. 
Plan  T  limits  highly  compensated  employee's 
elective  deferrals  to  8%  of  compensation  for 
the  period  of  participation,  but  permits  catch- 
up eligible  participants  to  defer  amounts  in 
excess  of  8%  during  the  plan  year,  up  to  the 
applicable  dollar  catch-up  limit  for  the  year. 
Participant  F.  who  earned  $50,000  in  the  first 
six  months  of  the  year,  defers  $5,000  under 
Plan  S.  Participant  F  also  deferred  $5,000 
under  Plan  T. 

(ii)  Under  paragraph  (f)(2)  of  this  section, 
the  employer-provided  limit  for  Participant  F 
fs  $7,000,  the  sum  of  the  employer-provided 
limit  for  Plan  S  ($3,000)  and  the  employer- 
provided  limit  for  Plan  T  ($4,000). 
Participant  F's  elective  deferrals  for  the  year 
are  $10,000.  Therefore,  the  amount  of 
Participant  F's  elective  deferrals  in  excess  of 
the  employer-provided  limit  is  $3,000.  Under 
paragraph  (f)(3)  of  this  section,  the  $3,000  in 
excess  of  the  employer-provided  limit  is 
treated  as  an  elective  deferral  in  excess  of 
that  limit  under  both  Plans  S  and  T  for 
purposes  of  applying  the  catch-up 
contribution  limit  under  paragraph  (c)(1)  of 
this  section. 

(iii)  Since  the  amount  of  Participant  F's 
elective  deferrals  in  excess  of  the  employer- 
provided  limit  ($3,000)  does  not  exceed  the 
applicable  dollar  catch-up  limit  for  the 
taxable  year,  the  entire  $3,000  of  Participant 
F's  elective  deferrals  are  treated  as  catch-up 
contributions.  In  determining  Participant  F's 
actual  deferral  ratio,  the  entire  $3,000  of 
catch-up  contributions  is  subtracted  from 
Participant  F's  elective  deferrals  for  the  plan 
year  under  paragraph  (d)(2)(i)  of  this  section. 
Accordingly,  Participant  F's  actual  deferral 
ratio  is  7%  ($7,000/$100,000)  for  both  Plans 
SandT. 

(iv)  In  accordance  with  paragraph  (0(3)  of 
this  section,  it  is  determined  that  $2,000  of 
the  excess  over  the  employer-provided  limit 


was  made  under  Plan  S  and  $1,000  of  the 
excess  over  the  employer-provided  limit  was 
made  under  Plan  T.  This  determination  is  not 
inconsistent  with  the  manner  in  which  the 
elective  deferrals  were  actually  made. 
Therefore,  under  paragraph  (d)(2)(ii)  of  this 
section,  for  purposes  of  applying  the  rules  of 
section  401(k)(8),  Participant  F  is  treated  as 
having  elective  deferrals  of  $3,000  ($5,000- 
$2,000)  in  Plan  S  and  $4,000  ($5,0OO-Sl,00O) 
in  Plan  T. 

(v)  If,  after  applying  the  ADP  test  of  section 
401(k)(3),  Plan  S  or  Plan  T  were  to  require 
correction  under  section  401(k)(8),  the 
maximum  amount  of  elective  deferrals  in 
excess  of  the  ADP  limit  that  could  be  treated 
as  catch-up  contributions  for  Participant  F 
under  the  Plan  could  not  exceed  $2,000,  the 
applicable  dollar  catch-up  limit  of  $5,000, 
reduced  by  the  $3,000  in  excess  of  the 
employer-provided  limit  previously  treated 
as  catch-up  contributions  for  the  taxable  year. 

(j)  Effective  date  and  transition  rule —  (1) 
Effective  date.  Section  414(v)  and  this  section 
apply  to  contributions  in  taxable  years 
beginning  on  or  after  January  1,  2002. 

(2)  Transition  rule  for  collectively 
bargained  employees.  An  applicable 
employer  plan  will  not  fail  to  satisfy  the 
requirements  of  paragraph  (e)  of  this  section 
merely  because  employees  eligible  to  make 
elective  deferrals  who  are  included  in  a  unit 
of  employees  covered  by  a  collective 
bargaining  agreement  in  effect  on  January  1, 
2002,  are  not  permitted  to  make  catch-up 
contributions  until  the  first  plan  year 
beginning  after  the  termination  of  such 
agreement. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-26566  Filed  10-22-01;  8:45  am] 
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Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  dociunent  invites 
comments  from  the  public  on  issues  that 
the  IRS  may  address  in  proposed 
regulations  relating  to  claims  for  credits 
or  refimds  of  the  gasoline  tax.  All 
materials  submitted  will  be  available  for 
public  inspection  and  copying. 
DATES:  Written  and  electronic  comments 
must  be  received  by  January  22,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  {REG-143219-01),  room 


e 


5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-143219-01), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  send  submissions 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  directly  to  the  IRS 
Internet  site  at  http://www.irs,gov/ 

tax regs/regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  the 
Regulations  Unit,  (202)  622-7180; 
concerning  the  proposals,  Frank  Boland, 
(202)  622-3130  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  Under 
section  6416(b)(2),  the  person  that  paid 
the  gasoline  tax  imposed  by  section 
4081  to  the  government  may  receive  a 
credit  or  refund  of  the  amoimt  of  the  tax 
if  the  gasoline  is,  by  any  person, 
exported,  used  or  sold  for  use  as 
supplies  for  vessels  or  aircraft,  sold  to 
a  state  or  local  government  for  its 
exclusive  use,  sold  to  a  nonprofit 
educational  organization  for  its 
exclusive  use,  or  used  or  sold  for  use  in 
the  production  of  special  fuels  (exempt 
purposes). 

Section  6102  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  (the 
1988  Act)  (Public  Law  100-647,  102 
Stat.  3342)  added  section  6416(a)(4)  to 
the  Internal  Revenue  Code.  Under 
section  6416(a)(4)(A),  a  wholesale 
distributor  (described  in  section 
6416(a)(4)(B))  that  buys  gasoline  on 
which  the  tax  imposed  by  section  4081 
has  been  paid  and  sells  the  gasoline  to 
its  ultimate  purchaser  for  an  exempt 
purpose  is  treated  as  the  person  (and  the 
only  person)  that  paid  the  tax  to  the 
government  and  thus  is  the  person 
eligible  to  claim  a  credit  or  refund  of 
that  tax. 

Section  6416(a)(4)(B).  as  added  by  the 
1988  Act,  provides  that  the  term 
wholesale  distributor  includes  any 
person  that  sells  gasoline  to  producers, 
retailers,  or  to  users  that  purchase  in 
bulk  quantities  and  accept  delivery  into 
bulk  storage  tanks.  For  this  purpose,  the 
term  producer  includes  a  refiner, 
blender,  or  wholesale  distributor  of 
gasoline,  or  a  dealer  selling  gasoline 
exclusively  to  producers  of  gasoline. 
The  term  wholesale  distributor  does  not 
include  any  person  that  is  an  importer, 
refiner,  or  blender  of  gasoline,  or  is  a 
dealer  selling  gasoline  exclusively  to 
producers.  Section  905  of  the  Taxpayer 
Relief  Act  of  1997  (Public  Law  105-34, 
111  Stat.  788)  amended  section 


6416(a)(4)(B)  of  the  Code  by  providing 
that  tbe  term  wholesale  distributor  also 
includes  any  person  that  makes  retail 
sales  of  gasoline  at  10  or  more  retail 
motor  fuel  outlets. 

Notice  89-29  (1989-1  C.B.  669) 
provides  rules  for  implementing  section 
6416(a)(4),  as  added  by  the  1988  Act. 
These  include  rules  that  allow  claims  by 
the  person  that  actually  paid  the  tax  to 
the  government  instead  of  claims  by  the 
wholesale  distributor  if  (1)  tax  is  not 
included  in  the  price  of  the  gasoline 
bought  by  the  wholesale  distributor  or 
(2)  the  sale  by  the  wholesale  distributor 
is  charged  on  an  oil  company  credit 
card  issued  to  an  exempt  person. 

In  response  to  questions  that  have 
arisen  concerning  the  application  of  the 
rules  in  Notice  89-29,  the  IRS  is 
considering  proposing  regulations  imder 
section  6416(a)(4)  that,  when  finalized, 
would  replace  the  guidance  provided  by 
Notice  89-29.  The  IRS  invites  comments 
from  the  public  on  issues  that  should  be 
addressed  in  the  regulations,  including 
issues  relating  to  refund  claims  by 
persons  other  than  the  wholesale 
distributor. 

Paul  Kugler, 

Associate  Chief  Counsel  (Passthroughs  and 
Special  Industries). 

[FR  Doc.  01-26571  Filed  10-22-01;  8:45  am] 
BILLING  COOE  030-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  290O-AK18 

RnalHy  of  Deciaiona 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  nile. 

SUMMARY:  This  document  proposes  to 
amend  the  adjudication  regulation 
concerning  finality  of  the  decisions 
made  by  the  Department  of  Veterans 
Affairs  (VA).  The  intended  effect  of  this 
amendment  is  to  present  the  existing 
regulation  in  "plain  language". 
DATES:  Comments  must  be  received  on 
or  before  December  24,  2001. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC,  20420;  or  fax 
comments  to  (202)  273-9289;  or  e-mail 
comments  to 

OGCReguJations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK18".  All  comments  received  will  be 


available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
White,  Team  Leader,  Plain  Language 
Regulations  Project,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC,  20420,  telephone 
(202)  273-7228.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  VA 
proposes  to  rewrite  38  CFR  3.104  in 
plain  language.  This  regulation  explains 
how  a  decision  made  by  one  VA  field 
office  affects  other  field  offices  as  well 
as  the  VA  Insiuance  Center.  There  is 
also  a  discussion  of  the  circumstances 
under  which  VA  may  change  a  decision. 
The  current  regulation  is  located  in 
subpart  A  of  part  3.  We  propose  to 
create  new  §  3.2120  to  restate  the 
current  regulation.  The  new  section 
would  be  located  in  subpart  D, 
Universal  Adjudication  Rules  that 
Apply  to  Benefit  Claims  Governed  by 
part  3  of  This  Title. 

Paragraph  (a)  of  proposed  new 
§  3.2120  informs  claimants  that  when  a 
Veterans  Service  Center  makes  a 
decision,  the  claimant  is  informed  and 
given  appeal  rights.  That  decision  is 
then  binding  on  all  other  Veterans 
Service  Centers.  There  are  three 
exceptions  to  this  general  rule.  The 
specific  conditions  luider  which  a 
decision  can  be  changed,  based  on  the 
same  evidence,  are  listed  in  paragraphs 
(a)(1)  through  (a)(3).  Paragraphs  (a)(1) 
and  (a)(2]  are  restatements  of  the 
exceptions  currently  found  in  §  3.104(a). 
Paragraph  (a)(3)  incorporates  new 
§  3.2600,  Review  of  benefit  claims 
decisions. 

Proposed  paragraph  (b)  of  new 
§  3.2120  lists  types  of  VA  decisions  that 
are  made  by  both  Veterans  Service 
Centers  and  the  VA  Insurance  Center. 
For  clarity,  we  have  added  some 
examples  of  "domestic  relations"  issues. 
It  explains  that  a  decision  by  one  Center 
is  binding  on  the  other  Centers,  as  long 
as  the  facts  of  the  case  have  not 
changed,  and  the  instructions  and 
criteria  used  to  make  the  decision  have 
not  changed.  The  only  exception  is  if 
VA  determines  the  decision  was  based 
on  a  clear  and  unmistakable  error,  since 
VA  will  revise  such  decisions.  This  is  a 
restatement  of  §  3.104(b). 

This  rulemaking  reflects  VA's  goal  of 
making  government  more  responsive, 
accessible,  and  comprehensible  to  the 
public.  The  Plain  Language  Regulations 
Project  was  developed  as  a  long-term 
comprehensive  project  to  reorganize  and 
rewrite  in  plain  language  the 
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adjudication  regulations  in  part  3  of  title 
38,  Code  of  Federal  Regulations.  This 
proposed  rule  is  part  of  a  series  of 
proposed  revisions  to  those  regulations. 

Unfiinded  Mandates 

The  Unfunded  Mandates  Reform  Act, 
Public  Law  104-4.  March  22,  1995, 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  proposed  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520).  | 

Regulatory  Flexibility  Act 

The  Secretary  certifies  that  the 
adoption  of  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
proposed  rule  does  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  for  this 
'proposal  are  64.100,  64.101,  64.104, 
64.105,  64.109,  64.110,  and  64.127. 

list  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procediue.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  October  12.  2001. 
Anthony  |.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  VA  proposes  to  amend  38 
CFR  part  3  as  follows: 

PART  3— ADJUDICATION 

Subpwt  A— Pwwion,  Compensation, 
and  DapandMicy  and  indamnlty 
Cowpan  1  ation  j 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 


Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

S  3.1 04    [Removed] 

2.  Section  3.104  is  removed. 

Subpart  D— Universal  Adjudication 
Rules  That  Apply  to  Benefit  Claims 
Governed  by  Part  3  of  This  Title 

3.  The  authority  citation  for  part  3, 
subpart  D,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

4.  New  §  3.2120  is  added  to  read  as 
follows: 

§3.2120    When  do  VA  tMneftt  decisions 
become  binding? 

(a)  When  a  claim  is  decided,  and  the 
Veterans  Service  Center  sends  the 
claimant  written  notification  of  that 
decision  along  with  information  about 
appeal  rights,  the  decision  is  binding  on 
all  Veterans  Service  Centers  and  cannot 
be  changed,  based  on  the  evidence  in 
file  at  the  time  the  Center  notified  the 
claimant,  except: 

(1)  Through  an  appellate  decision  by 
the  Board  of  Veterans'  Appeals,  the  U.S. 
Court  of  Appeals  for  Veterans  Claims, 
the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit,  or  the  U.S.  Supreme 
Court;  or 

(2)  Under  §  3.105.  Revision  of 
decisions;  or 

(3)  Under  §  3.2600,  Review  of  benefit 
claims  decisions. 

(Authority:  38  U.S.C.  502.  511,  5104,  5109A) 

(b)  Tjrpes  of  decisions  made  by  both 
Veterans  Service  Centers  and  the 
Insurance  Center  are  listed  in 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section.  A  decision  of  a  Veterans  Service 
Center  or  the  Insurance  Center  on  one 
of  these  issues  is  binding  on  all  other 
Centers,  imless  the  decision  was  the 
result  of  clear  and  immistakable  error. 
Absent  such  error,  the  issues  decided 
cannot  be  reconsidered  by  a  Veterans 
Service  Center  or  the  Insurance  Center, 
if  the  later  decision  would  require 
application  of  the  same  instructions  or 
criteria  and  would  be  based  on  the  same 
facts.  The  types  of  issues  to  which  this 
paragraph  (b)  applies  are: 

(1)  Line  of  duty; 

(2)  Character  of  discharge; 

(3)  Relationship; 

(4)  Dependency; 

(5)  Domestic  relations  issues  such  as 
marriage,  divorce,  adoption  and  child 
custody  and  support; 

(6)  Homicide;  and 

(71  Findings  of  ^ct  of  death  or 
presumption  of  death. 

(Authority:  38  U.S.C.  511) 

(PR  Doc.  01-26558  Filed  10-22-01;  8:45  am) 
■HjjNO  cooe  nao-01-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257  and  258 

[FRL-707S-51 
RIN  2050-AE86 

Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and 
Practices  and  Criteria  for  Municipal 
Solid  Waste  Landfllls:  Disposal  of 
Residential  Lead-Based  Paint  Waste 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  order  to  help  accelerate  the 
pace  of  lead-based  paint  removal  from 
residences,  and  thereby  reduce  exposiue 
to  children  and  adults  from  the  health 
risks  associated  with  lead,  EPA  is 
proposing  to  revise  the  definition  of 
"mimicipal  solid  waste  landfill  imit"  in 
both  the  Criteria  for  Classification  of 
Solid  Waste  Disposal  Facilities  and 
Practices  and  the  Criteria  for  Municipal 
Solid  Waste  Landfills.  EPA  is  also 
proposing  to  add  two  new  definitions 
for  "construction  and  demolition  (C&D) 
landfill"  and  "residential  lead-based 
paint  waste."  This  rule  would  expressly 
allow  residential  lead-based  paint  waste 
to  be  disposed  of  in  construction  and 
demolition  landfills  by  clearly  stating 
that  a  construction  and  demolition 
landfill  accepting  residential  lead-based 
paint  waste,  and  no  other  household 
waste,  is  not  a  municipal  solid  waste 
landfill  unit.  Today's  action  would  not 
prevent  a  municipal  solid  waste  landfill 
unit  from  continuing  to  receive 
residential  lead-based  paint  waste. 

In  the  "Rules  and  Regulations" 
section  of  the  Federal  Register,  we  are 
approving  these  definitions  as  a  direct 
final  rule  without  prior  proposal 
because  we  view  this  rule  as  a 
noncontroversial  action  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  rule. 
If  we  receive  no  adverse  comment,  we 
will  not  take  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comment,  we  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  November  23,  2001. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
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F-2001-LBPP-FFFFF  to:  (1)  If  using 
regular  US  Postal  Service  mail:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters  (EPA,  HQ),  Ariel  Rios 
Buildhig,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460-0002,  or  (2) 
if  using  special  delivery,  such  as 
overnight  express  service:  RCRA  Docket 
Information  Center  (RIC),  Qystal 
Gateway  Chie,  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington,  VA 
22202.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcm-dockeVdepa.gov. 
CoEoments  in  electronic  format  shoidd 
also  be  identified  by  the  docket  number 
F-2001-LBPP-FFFFF  and  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBO.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
{5305W),  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460-0002. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jeffierson  Davis  Highway, 


Arlington,  VA.  The  RIC  is  open  bom  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  703  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regtdatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
SUPPLEMENTARY  MFORMATION  section  for 
information  on  accessing  them. 
FOR  FURTHER  JNTOHMATION  CONTACT.  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  O^earing  impaired).  In  the 
Washington,  DC,  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  information  on  specific  aspects  of 
this  rule,  contact  Sue  Nogas,  Office  of 
Solid  Waste  (mail  code  5306W),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  (703)  308-7251, 
nogas.sue@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  index 
and  some  supporting  materials  are 
available  on  the  Internet.  You  can  find 
these  materials  at  http://www.epa.gov/ 
epaoswer/non-hw/muncpI/IandfUl/pb- 
paint.htm. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 


electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  conmients  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  docimient. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

A£Eected  Entities 

You  may  be  potentially  affected  by 
this  proposed  rule  if  you  generate 
residential  lead-based  paint  (LBP)  waste 
as  a  resiUt  of  LBP  activities  (including 
abatement,  rehabilitation,  renovation 
and  remodeling)  in  homes,  residences, 
and  other  households.  By  "households," 
we  mean  single  and  multiple 
residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgrounds,  picnic  grounds, 
and  day-use  recreation  areas. 

Affected  categories  and  entities  would 
include: 


Calegofy 

Examples  of  affected  entities 

individuals  and  fimis  wtw  generate  residential  LBP  waste 

Construction  and  demolition  waste  disposal  firms 

Contractors  and  do-it-yourselfers  wfy>  gef>erate  and  depose  of  residential  LBP 
waste  as  a  result  of  abatement,  rehabilitation,  renovation  and  remodelir>g  ac- 
tivities in  homes,  residences,  and  other  household. 

Owners  or  operators  of  construction  and  demolition  landfills  that  accept  residen- 
tial LBP  waste  for  disposal. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  lists  the  types  of 
entities  that  EPA  is  now  aware  of  that 
could  potentially  be  affected  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  could  also  be  afiiected. 
(Please  see  Sections  X.A.  and  X.B.  of 
this  preamble  for  further  discussion  of 
affected  entities.  Also,  in  the  docket  for 
today's  nde,  see  "Economic  Analysis  of 
EPA's  Direct  Final  Rule  Amending  40 
CFR  part  257  and  258.")  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

AfTonyms 


Acronym 


CDC 
C&O 


uenreDon 


Centers  of  Disease  Control  and 

Prevention. 
Construction  and  Demolition. 


Acronym 

Definition 

CFR 

Code  of  Federal  Regulations. 

EA  

Ecor)omic  Analysis. 

EPA 

Environmental  Protection  Agency. 

FR  

Federal  Register. 

HUD  

U.S.  Department  of  Housing  and 

Uft>an  Development. 

10  

Intelligence  Quotient. 

LBP  

Lead-Based  Paint 

MSWLF 

Municipal  Solid  Waste  Landfill. 

0MB 

Office  of  Management  and  Budget. 

OPPTS 

Office   of   Prevention,   Pesticides, 

and  Toxic  Substances. 

OSWER 

Office  of  Solid  Waste  and  Emer- 

RCRA  ... 

Resource  Consen/ation  Recovery 

Act. 

RIC  

RCRA  Docket  Information  Center. 

TC  

Toxicity  Characteristic. 

TSCA  ... 

Toxic  Substances  Control  Act. 

USEPA 

United  States  Environmental  Pro- 

tection Agency. 

Outline 

I.  Legal  Auttiority 

II.  Why  are  Lead  and  Lead-Based  Paint 

Concern? 
in.  Congressional  Response  to  Lead  Hazards: 
Title  X 

IV.  RCRA  as  a  Barrier  to  Cost-Effective  LBP 

Abatements,  and  Stakeholders'  Requests 
for  Regulatory  Relief  from  EPA 

V.  EPA's  Implementation  of  Title  X  and 

Response  to  Stalieholders'  Requests 

A.  1998  Proposed  Rules 

1.  TSCA  Proposal 

2.  RCRA  Proposal 

B.  Contractor-Generated  Residential  Lead- 
Based  Paint  Memorandum 

VI.  What  Would  Today  s  Proposed  Rule  Do? 

A.  Revision  to  the  Definition  of  a 
Municipal  Solid  Waste  Landfill  Unit 

B.  Addition  of  Construction  and 
Demolition  Landfill  Definition 

C  Addition  of  Residential  Lead-Based 
Paint  Waste  Definition 
Vn.  Analytic  Basis  for  Today's  Proposed  Rule 
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Vin.  Other  Applicable  Federal,  State,  Tribal. 

and  Local  Requirements 
DC.  How  Would  States  and  Tribes  Implement 

this  Rule? 
X.  How  Would  this  Rule  Comply  with 

Applicable  Statutes  and  Executive 

Orders? 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Regulatorv'  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  12898:  Environmental 

Justice  Strategy 
].  Executive  Order  13211:  Energy  Effects 

L  Legal  Authority 

EPA  is  proposing  this  rule  pursuant  to 
section  1008(a)(3),  2002(a).  4004(a)  and 
4010(c)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  42  U.S.C. 
§§  6907(a),  6912(a),  6944(a).  6949a(c). 
We  are  also  proposing  to  correct  a 
typographical  error  in  the  existing 
statement  of  authority  in  part  257  by 
amending  the  citation  to  42  U.S.C. 
6949(c)  to  read  "6949a(c)."  | 

n.  Why  Are  Lead  and  Lead-Based  Paint 
a  Concern? 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  have  estimated  that 
approximately  900,000  children,  or 
about  4.4%  of  children  under  the  age  of 
6  years  old,  may  have  unacceptably  high 
levels  of  lead  in  their  blood.  (See: 
"Update:  Blood  Lead  Levels — United 
States.  1991-1994."  Morbidity  and 
Mortality  Weekly  Report,  Vol.  46,  No.  7, 
February  21. 1997.  CDC.  U.S. 
Department  of  Health  and  Himian 
Services.)  Children  are  more  susceptible 
than  adults  to  the  toxic  effects  of  lead 
because  their  nervous  systems  are  still 
developing  and  their  bodies  more 
readily  absorb  lead  once  exposed  to  it. 
(For  a  fuller  discussion  of  this  issue,  see 
66  FR  1206-1240,  January  5,  2001).  The 
most  common  sources  of  residential 
lead  exposure  include  contaminated 
dust  and  paint  chips  &om  deteriorated 
lead-based  paint  (LBP)  in  older  homes, 
activities  that  disturb  LBP  (such  as 
abatement,  deleading.  home  renovation 
and  remodeling),  lead-contaminated 
drinking  water,  and  lead-ccmtaminated 
soil  around  homes  and  play  areas.  It  is 
estimated  that  approximately  38  million 
homes  in  the  United  States  contain 
interior  LBP.  (See  "Economic  Analysis 
of  EPA's  Direct  Final  Rule  Amending  40 
CFR  Part  257  and  258,"  p.  31. 


m.  Congressional  Response  to  Lead 
Hazards:  Title  X 

In  response  to  this  health  threat. 
Congress  enacted  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992  (hereinafter  referred  to  as  Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992,  or  as  Title  X). 
Among  other  provisions.  Title  X 
amended  the  Toxic  Substances  Control 
Act  (TSCA)  and  directed  the 
Environmental  Protection  Agency  (EPA) 
to  develop  and  finalize  standards 
governing:  (1)  the  training  and 
certification  of  individuals  engaged  in 
LBP  activities;  (2)  the  accreditation  of 
training  programs;  and  (3)  the  process 
by  which  LBP  activities  are  conducted 
by  certified  individuals.  Congress  also 
directed  EPA  to  identify  by  regulation 
LBP  hazards,  lead-contaminated  dust, 
and  lead-contaminated  soil.  As  a  result 
of  the  enactment  of  Title  X,  there  is  an 
increasing  effort  to  reduce  the  hazards 
posed  by  LBP  (especially  to  children)  in 
residential  housing  and  other  buildings. 

IV.  RCRA  as  a  Barrier  to  Cost-E£fective 
LBP  Abatements,  and  Stakeholders' 
Requests  for  Regulatory  Relief  From 
EPA 

The  Resoiuce  Conservation  and 
Recovery  Act  (RCRA)  was  enacted  in 
1976  to  address  management  of  solid 
waste,  including  industrial  and 
municipal  wastes.  Subtitle  C  of  RCRA 
governs  the  generation,  transportation, 
treatment,  storage  and  disposal  of 
hazardous  waste.  A  solid  waste  is  a 
"hazardous  waste"  if  it  exhibits  one  or 
more  of  the  characteristics  of  hazardous 
waste  pursuant  to  40  CFR  part  261, 
subpart  C  (toxicity,  ignitability, 
corrosivity,  and  reactivity)  or  if  it  is 
listed  as  a  hazardous  waste  in  part  261 
subpart  D.  Subtitle  D  of  RCRA  addresses 
the  management  of  nonhazardous  solid 
waste  (including  municipal  and 
nonmunicipal  waste).  Subtitle  D  was 
amended  in  1984  to  address  two  classes 
of  hazardous  wastes  exempt  from 
Subtitle  C  hazardous  waste 
requirements:  conditionally  exempt 
small  quantity  generator  (CiSQG)  waste 
and  household  hazardous  waste. 
Household  waste  is  defined  in  40  CFR 
258.2  as  "any  solid  waste  (including 
garbage,  trash,  and  sanitary  waste  in 
septic  tanks)  derived  from  households 
(including  single  and  multiple 
residences,  hotels  and  motels, 
bunkhouses,  ranger  stations,  crew 
quarters,  campgrounds,  picnic  grounds, 
and  day-use  recreation  areas)." 
Household  waste  is  excluded  from 
RCRA  hazardous  waste  regulations  at  40 
CFR  261.4(b)(1). 


Abatements,  renovations,  and 
remodeling  activities  in  housing  units 
with  LBP  can  generate  large  quantities 
of  residential  LBP  waste.  In  cases  where 
the  waste  exhibits  the  toxicity 
characteristic  for  lead,  the  waste  would 
be  classified  as  a  hazardous  waste 
subject  to  the  comprehensive  "cradle  to 
grave"  hazardous  waste  management 
regulations  of  RCRA  Subtitle  C,  unless 
they  qualify  for  an  exemption.  Lead 
abatement  contractors  and  public 
housing  agencies  argued  that  the 
application  of  these  hazardous  waste 
rules  to  residential  LBP  waste  poses  a 
barrier  to  the  cost-effective  abatement  of 
lead  hazards.  EPA  and  HUD  met  to 
review  the  disposal  requirements  for 
lead-based  paint  waste  and  to  consider 
regulatory  relief  from  the  applicability 
of  RCRA  Subtitle  C  to  waste  generated 
from  residential  LBP  activities. 
Additionally,  several  States  and 
advocacy  groups  (such  as  the  Alliance 
to  End  Childhood  Lead  Poisoning) 
expressed  concern  that  the  RCRA 
requirements  were  considerably 
reducing  the  number  of  residential  LBP 
abatements  by  imposing  significant 
waste  disposal  costs.  They  argued  that 
the  benefits  of  handling  lead-based 
paint  waste  as  a  hazardous  waste  were 
outweighed  by  the  potential  risk  to 
children  resulting  from  the  disincentive 
the  RCRA  regulations  created  for  lead- 
based  paint  abatement.  They  requested 
that  EPA  consider  ways  to  minimize 
management  and  disposal  costs  and 
provide  an  appropriate  regulatory 
framework  that  would  both  accelerate 
the  pace  of  lead  abatements  (by 
lowering  costs)  and  ensvue  that  waste 
from  such  activities  be  managed  and 
disposed  of  reliably,  effectively,  and  in 
a  manner  which  protects  human  health 
and  the  environment.  They  further 
contended  that  any  regulatory  relief  that 
would  avoid  the  cost  of  managing  LBP 
waste  as  a  hazardous  waste  would  allow 
public  housing  authorities  to  use  cost 
savings  to  perform  additional 
abatements,  thus  reducing  current  and 
future  exposure  of  children  to 
residential  lead-based  paint. 

V.  EPA's  Implementation  of  Title  X  and 
Response  to  Stakeholders'  Requests 

A.  1998  Proposed  Rules 

In  order  to  facilitate  efforts  to  address 
lead-based  paint  hazards  to  children 
and  respond  to  stakeholders'  requests 
for  regulatory  relief,  EPA  analyzed 
waste  characterization,  laboratory 
leachate,  and  the  risk  and  cost  of 
disposal  for  lead-based  paint  debris. 
Based  on  those  analyses.  EPA  published 
two  proposals  on  December  18. 1998 — 
the  TSCA  Proposed  Rule  ("Management 
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and  Disposal  of  Lead-Based  Paint 
Debris"),  and  the  RCRA  Proposed  Rule 
("Temporary  Suspension  of  Toxicity 
Characteristic  Rule  for  Specified  Lead- 
Based  Paint  Debris").  The  Agency 
believed  that  these  rules,  if  finalized, 
would  help  reduce  the  costs  associated 
with  the  management  and  disposal  of 
LBP  debris,  increasing  the  nimiber  of 
LBP  abatements,  while  continuing  to 
protect  human  health  and  the 
environment. 

1.  TSCA  Proposal  ("Management  and 
Disposal  of  Lead-Based  Paint  Debris") 

Under  the  mandate  of  Title  X  of 
TSCA.  we  proposed  new  TSCA 
management  and  disposal  standards  for 
LBP  debris  generated  by  contractors 
fit>m  pre-1978  homes  and  public  and 
commercial  buildings  (63  FR  70190- 
70233.  December  18. 1998).  These 
standards  would  allow  the  disposal  of 
contractor-generated  LBP  debris  in  a 
variety  of  facilities,  including 
construction  and  demolition  (C&D) 
landfills.  EPA  based  the  C&D  landfill 
disposal  option  on  the  results  of  the 
groundwater  risk  analysis  performed  to 
support  the  proposal.  The  results 
showed  that  the  potential  impact  to 
groundwater  resources  from  the 
disposal  of  LBP  debris  in  C&D  landfills 
would  be  negligible.  (For  further  details, 
see  "USEPA.  June  1998,  Groundwater 
Pathway  Analysis  for  Lead-Based  Paint 
(LBP)  Architectural  Debris;  Background 
Document"  in  the  docket  for  today's 
rule.  Also,  see  Section  VII  of  this 
preamble.)  The  TSCA  proposal  has  not 
been  finalized. 

The  preamble  to  the  proposed  TSCA 
rule  also  clarified  that  the  RCRA 
Subtitle  C  household  waste  exclusion  in 
40  CFR  261.4(b)(1)  applies  to  residential 
LBP  waste  generated  by  do-it- 
yourselfers  in  their  homes  (see  63  FR 
70241-70242).  This  clarification 
remains  in  place. 

2.  RCRA  Proposal  ("Temporary 
Suspension  of  Toxicity  Characteristic 
Rule  for  Specified  Lead-Based  Paint 
Debris") 

In  1998.  EPA  proposed  to  temporarily 
suspend  the  applicability  of  the  Toxicity 
Characteristic  (TC)  rule  to  contractor- 
generated  LBP  debris  that  would  be 
subject  to  the  TSCA  management  and 
disposal  standards  dted  above.  The 
Agency  proposed  this  suspension  in 
order  to  avoid  duplication  with  other 
statutes  implemented  by  EPA  as 
mandated  under  RCRA  Section 
1006(b)(1)- 


B.  Contiactor-Genemted  Residential 
Lead-Based  Paint  Memorandum 

On  July  31.  2000,  EPA  issued  a 
memorandum  clarifying  the  regulatory 
status  of  waste  generated  as  a  result  of 
LBP  activities  (including  abatement, 
renovation  and  remodeling,  and 
rehabilitation)  in  homes  and  other 
residences. 

Specifically,  the  memorandtmi 
clarified  that  contractors  can  manage 
residential  LBP  waste  as  household 
waste  and  thus  are  not  subject  to  RCRA 
Subtitle  C  requirements.  This  means 
contractors  can  dispose  residential  LBP 
waste  as  household  waste  in  municipal 
solid  waste  landfills  or  municipal  solid 
waste  combustors,  according  to  State 
and  local  requirements.  Dtunping  and 
open  burning  of  residential  LBP  waste 
are  not  allowed.  (See  RCRA  Sections 
1008  and  4004.) 

By  interpreting  residential  LBP  waste 
as  a  household  waste  under  40  CFR 
261.4(b)(1),  the  July  2000  memorandum 
could  be  construed  as  allowing  land 
disposal  of  LBP  waste  only  in  municipal 
solid  waste  landfill  imits  complying 
with  the  requirements  of  40  CFR  part 
258.  This  is  because  a  "mimicipal  solid 
waste  landfill  unit"  is  defined  in  40  CFR 
258.2  as  receiving  "household  waste." 
Therefore,  under  section  258.2,  a  C&D 
landfill  that  receives  residential  LBP 
waste  could  be  deemed  to  be  receiving 
household  waste  and  may  need  to 
comply  with  EPA's  Municipal  Solid 
Waste  Landfill  Criteria  found  in  40  CFR 
part  258.  Today's  rule  is  designed  to 
expressly  state  that  C&D  landfills  can 
receive  residential  LBP  waste  without 
becoming  subject  to  the  requirements 
for  a  MSWLF  in  part  258. 

Please  note  that  the  memorandum 
does  not  affect  the  regulatory  status  of 
nonresidential  LBP  waste,  such  as  that 
generated  during  the  abatement  or 
renovation  and  remodeling  of  a 
commercial  building.  In  addition,  the 
memorandiun  does  not  cover  residential 
demolition  and  deconstruction.  EPA 
does  not  consider  demolition  and 
deconstruction  waste  to  be  household 
waste,  since  it  is  not  similar  to  those 
wastes  generated  by  a  consumer  in  the 
home  in  the  course  of  daily  Uving.  (For 
more  information  visit,  bttp:// 
www.epa.gov/lead/hhwmemo- 
julyOOfnl.pdf  for  a  direct  link  to  the 
memorandiun.  See  "Regulatory  Status  of 
Waste  Generated  by  Contractors  and 
Residents  from  Lead-Based  Paint 
Activities  Conducted  in  Households"  by 
visiting  http://www.epa.gov/lead/ 
fslbp.htm.  or  call  the  RCRA  Hotline  at 
1-800-424-9346.) 

The  Agency  evaluated  if  and  how  to 
finalize  the  1998  RCRA  and  TSCA 


proposals.  EPA  decided  to  use 
alternative  policy  and  regulatory 
vehicles  (i.e.,  the  July  31,  2000  policy 
memorandum  and  today's  rule)  in  order 
to  expeditiously  accomplish  some  of  the 
same  goals  of  the  1998  proposals  for 
certain  key  noncontroversial  aspects, 
The  Agency  has  no  further  plans  to 
finalize  the  1998  RCRA  proposal. 

VL  What  Would  Today's  Proposed  Rule 
Do? 

A.  Revision  to  the  Definition  of  a 
Municipal  Solid  Waste  Landfill  Unit 

Today's  rule  would  expressly  allow 
construction  and  demolition  landfills  to 
receive  residential  lead-based  paint 
waste,  by  adding  a  statement  to  the 
definition  of  MSWLF  unit.  The 
definition  of  MSWLF  unit  in  40  CFR 
257.2  and  258.2  would  be  amended  by 
inserting  at  the  end  of  the  definition,  the 
sentence.  "A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit."  As 
previously  explained,  the  existing 
definition  of  a  MSWLF  unit  includes 
language  which  states  that  a  disposal 
unit  "that  receives  household  waste"  is 
a  municipal  solid  waste  landfill  tmit. 
This  language  can  be  construed  to 
prohibit  the  disposal  of  any  household 
waste  into  a  facility  that  is  not  designed 
and  operated  in  conformance  with  40 
CFR  part  258  regulations.  Today,  we  are 
proposing  to  amend  the  definition  of 
MSWLF  imit,  in  order  to  distinguish 
residential  lead-based  paint  waste, 
which  has  been  determined  to  be  a 
household  waste,  from  other  types  of 
household  waste,  for  purposes  of 
disposal. 

'The  amended  definition  would  read.  ' 
"Municipal  solid  waste  landfill 
(MSWLF)  unit  means  a  discrete  area  of 
land  or  an  excavation  that  receives 
household  waste,  and  that  is  not  a  land 
application  imit,  surface  impoundment, 
injection  well,  or  waste  pile,  as  those 
terms  are  defined  in  this  section.  A 
MSWLF  unit  also  may  continue  to 
receive  other  types  of  RCRA  Subtitle  D 
wastes,  such  as  commercial  solid  waste, 
nonhazardous  sludge,  and  industrial 
solid  waste.  Such  a  landfill  may  be 
publicly  or  privately-owned.  A  MSWLF 
unit  may  be  a  new  MSWLF  unit,  an 
existing  MSWLF  unit  or  a  lateral 
expansion.  A  construction  and 
demolition  landfill  that  receives 
residential  lead-based  paint  waste  and 
does  not  receive  any  other  household 
waste  is  not  a  MSWLF  unit." 

It  is  important  to  understand  that 
today's  proposed  change  to  the 
definition  of  a  municipal  solid  waste 
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landfill  unit  would  not  in  any  way  affect 
these  disposal  units.  This  change  would 
simply  distinguish  residential  lead- 
based  paint  waste  from  other  household 
wastes.  Today's  amendment  would  not 
alter  what  a  MSWLF  can  or  cannot 
receive.  MSWLFs  can  continue  to 
receive  residential  LBP  waste  as 
household  waste.  The  proposed  rule 
would  expressly  provide  an  additional 
land-based  waste  disposal  option  for 
residential  LBP  waste.  Furthermore,  this 
rule  would  in  no  way  affect  or  change 
the  operation  and  design  requirements 
for  mimicipal  solid  waste  landfills  or 
any  other  MSWLF  criteria. 

B.  Addition  of  Construction  and 
Demolition  Landfill  Definition 

As  stated  above,  the  revised  definition 
of  "municipal  solid  waste  landfill  unit" 
would  allow  a  subset  of  household 
waste — residential  LBP  waste — to  be 
disposed  of  in  construction  and 
demolition  landfills  as  well  as  MSWLF 
units.  Today's  proposed  rule  would  also 
add  a  definition  of  a  construction  and 
demolition  landfill  in  order  to  expressly 
allow  only  C&D  landfills,  and  no  other 
types  of  land  disposal  units  that  meet 
the  criteria  of  40  CFR  part  257  to  receive 
this  subset  of  household  waste. 

Based  on  a  groimdwater  risk  analysis 
used  to  support  the  TSCA  proposal,  we 
believe  that  the  disposal  of  residential 
LBP  debris  in  C&D  landfills  is 
appropriate  and  would  not  pose  adverse 
health  risks  to  residents  living  near  C&O 
landfills.  (For  more  information,  see 
Section  VII  of  this  preamble.) 

A  C&D  landfill  would  be  defined  in 
40  CFR  part  257  as  follows: 
"Construction  and  demolition  (C&D) 
landfill  means  a  solid  waste  disposal 
facility  subject  to  the  requirements  of 
subparts  A  or  B  of  this  part  that  receives 
construction  and  demolition  waste  and 
does  not  receive  hazardous  waste 
(defined  in  §261.3  of  this  chapter)  other 
than  conditionally  exempt  small 
quantity  generator  waste  (defined  in 
§  261.5  of  this  chapter),  or  industrial 
solid  waste  (defined  in  §  258.2  of  this 
chapter).  A  C&D  landfill  typically 
receives  any  one  or  more  of  the 
following  types  of  solid  wastes: 
roadwork  material,  excavated  material, 
demolition  waste,  construction/ 
renovation  waste,  and  site  clearance 
waste."  A  parallel  definition  would  also 
be  added  to  40  CFR  part  258. 

EPA  proposed  a  similar  definition  of 
C&D  landfill  in  the  TSCA  proposal,  and 
received  no  germane  comments  on  the 
definition  during  the  public  comment 
period. 


C.  Addition  of  Residential  Lead-Based 
Paint  Waste  Definition 

Today's  proposed  rule  would  also  add 
a  definition  of  "residential  lead-based 
paint  waste"  in  order  to  clarify  the 
scope  of  the  waste  stream  addressed  by 
today's  rule.  The  proposed  definition  of 
residential  lead-based  paint  waste 
states:  "Residential  lead-based  paint 
waste  means  waste  generated  as  a  result 
of  lead-based  paint  activities  (including 
abatement,  rehabilitation,  renovation 
and  remodeling)  in  homes  and  other 
residences.  The  term  residential  lead- 
based  paint  waste  includes,  but  is  not 
limited  to,  lead-based  paint  debris, 
chips,  dust,  and  sludges."  Not  included 
in  tiie  proposed  definition  of  residential 
LBP  waste  are  residential  LBP 
demolition  and  deconstruction  waste, 
and  LBP  waste  from  nonresidential 
structures  such  as  public  and 
commercial  buildings,  warehouses, 
bridges,  water  towers,  and  transmission 
towers. 

In  drafting  this  definition,  we 
included  these  particular  LBP  activities 
because  they  are  those  limited  to 
residences  and  that  could  pose  lead 
hazards  to  occupants,  especially  to 
children.  We  included  these  particular 
waste  types  (i.e.,  debris,  chips,  dust,  and 
sludges)  because  they  are  those  that  are 
typically  generated  during  the  named 
LBP  activities. 

Vn.  Analytic  Basis  for  Today's 
Proposed  Rule 

The  technical  basis  for  today's 
proposal  is  the  analytical  data  and 
groundwater  risk  analysis  used  to 
support  the  1998  TSCA  proposal.  (See 
"USEPA.  June  1998,  Groundwater 
Pathway  Analysis  for  Lead-Based  Paint 
(LBP)  Architectural  Debris;  Background 
Docimient"  in  the  docket  for  today's 
rule.)  Based  on  that  data  and  analysis, 
EPA  has  concluded  that  residential  LBP 
waste  is  not  hazardous  household  waste 
when  disposed  of  in  C&D  landfills. 
What  follows  is  a  discussion  of  that  data 
and  analysis  and  how  they  support 
today's  proposed  rule. 

In  the  groundwater  risk  analysis  used 
to  support  the  1998  TSCA  proposal,  we 
assimied  that  all  lead-based  paint  from 
the  entire  pre-1978  U.S.  housing  stock 
would  be  disposed  of  in  C&D  landfills, 
and  that  the  LBP  would  be  removed 
from  housing  while  it  was  still  attached 
to  architectiiral  (i.e.,  building) 
components  that  are  removed  during 
LBP  activities.  Examples  of  architectural 
components  are  doors,  window  fi^mes, 
moldings,  painted  plaster  boards, 
concrete,  and  brickis.  We  assimied  that 
the  components  would  be  removed  with 
intact  LBP  because  we  believed  that 


component  removal,  if  cost-effective, 
would  be  preferred  over  paint  scraping 
and  other  paint  removal  options,  since 
the  latter  pose  worker  and  occupant 
exposure  concerns.  This  assimiption 
was  necessary  due  to  the  lack  of  data 
indicating  what  portion  of  pre-1978 
housing  would  undergo  paint  removal 
vs.  component  removal  and  what  types 
and  quantities  of  LBP  waste  are 
generated  at  what  fi^uency  fit>m 
various  residential  LBP  activities.  Also, 
in  the  groundwater  analysis,  we  used 
the  term  "LBP  debris"  to  refer  to 
architectural  components  with  intact 
LBP. 

To  estimate  lead  loading  from 
residential  LBP  debris  in  C&D  landfills 
around  the  coimtry,  we  relied  upon  the 
1990  Report  to  Congress  prepared  by  the 
U.S.  Department  of  Housing  and  Urban 
Development  (HUD).  The  Report 
estimated  total  quantities  of  building 
components  from  pre-1978  homes  in  the 
U.S.  From  the  amoxmt  of  painted 
surfaces  per  housing  unit  reported  in 
the  HUD  Report,  we  estimated  the  total 
quantities  of  building  materials  with 
LBP  that  would  be  disposed  of  in  the 
landfills. 

Then,  in  our  groundwater  risk 
analysis,  we  used  leachate  data, 
calculated  the  potential  lead 
concentration  in  groimdwater,  and 
estimated  risks  from  the  disposal  of  LBP 
debris  in  C&D  landfills.  We  also 
assumed  that  all  of  the  lead  from  the 
LBP  debris  (which  in  this  analysis 
meant  the  equivalent  of  all  of  the  lead 
in  all  of  the  lead-based  paint  from  the 
entire  pre-1978  U.S.  housing  stock) 
would  eventually  end  up  in  the 
leachate.  The  lead  concentration  in  C&D 
landfill  leachate  varied  depending  on 
the  landfill  size.  These  lead 
concentrations  served  as  inputs  to  the 
groundwater  modeling  we  conducted  to 
simulate  the  subsurface  movement  of 
landfill  leachate  and  the  resultant 
potential  contamination  of  groundwater 
with  lead. 

The  results  from  this  analysis  show 
that  the  lead  concentration  in 
groundwater  would  potentially  exceed 
the  drinking  water  action  level  of  0.015 
mg/L  for  lead  in  less  than  1  %  of  the 
receptor  wells  in  the  vicinity  of  C&D 
landfills  receiving  LBP  debris  during  the 
first  2,000  years  after  disposal.  During 
the  first  10,000  years  after  disposal  of 
LBP  debris,  the  drinking  water  action 
level  would  be  exceeded  in  fewer  than 
5%  of  the  receptor  wells. 

Based  on  these  groundwater  modeling 
results  and  the  general  geochemical 
behavior  of  lead  in  a  subsurface 
environment,  the  Agency  concluded 
that,  on  a  national  scale,  the  disposal  of 
LBP  debris  in  C&D  landfills  would,  in 
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general,  be  protective  of  human  health 
and  the  environment  at  the  95th 
percentile  protection  level.  This  level  of 
protectiveness  is  at  the  high  end  (i.e.. 
most  protective)  of  the  levels  that  the 
Agency  has  used  in  regulating 
hazardous  wastes  under  the  RCRA 
program.  (See  63  FR  70203,  December 
18. 1998.)  When  deciding  whether  to 
regulate  industrial  solid  wastes  as 
hazardous  wastes,  the  Agency  has 
considered  a  90th  percentile  or  higher 
level  as  the  appropriate  protection  level 
and  so  has  not  regulated  wastes 
satisfying  this  level  of  protection  as 
hazardous  wastes.  Thus,  in  the  1998 
TSCA  proposal,  we  concluded  that  the 
disposal  of  LBP  debris  in  C&D  landfills 
is  appropriate  and  would  not  pose 
adverse  health  risks  to  residents  living 
near  C&D  landfills.  Note  that  the  Agency 
received  many  public  comments 
addressing  various  aspects  of  the 
groundwater  risk  analysis.  The 
conunents  were  generally  supportive  of 
the  proposed  provision  to  allow  LBP 
debris  to  be  disposed  of  in  C&D  landfills 
and  provided  no  data  supporting  a 
contraiY  decision.  > 

EPA  believes  that  the  technical  basis 
for  the  1998  TSCA  proposal,  as 
discussed  above,  also  supports  today's 
proposed  rule.  This  is  because  o\a 
groundwater  risk  analysis  assimied  that 
the  total  mass  of  lead-based  paint  from 
pre-1978  U.S.  housing  was  disposed  of 
in  C&D  landfills,  and  that  all  of  the  lead 
from  that  lead-based  {)aint  ended  up  in 
the  C&D  landfill  leachate.  Hence,  it  was 
irrelevant  to  the  residts  of  the  analysis 
whether  or  not  the  LBP  entered  the  C&D 
landfills  by  being  attached  to 
architectural  components  (i.e.,  as  LBP 
debris),  or  rather  did  so  in  the  form  of 
other  types  of  LBP  waste,  such  as  chips, 
dusts,  and  sludges. 

In  conclusion,  we  have  determined 
that  residential  LBP  waste  from 
abatement,  rehabilitation,  renovation 
and  remodeling  activities  does  not  pose 
a  substantial  hazard  to  hiunan  health 
and  the  environment  when  disposed  of 
in  C&D  landfills.  The  disposal  of 
residential  LBP  waste  in  C&D  landfills 
is  therefore  an  appropriate  and  legal 
disposal  option. 


'  All  comments  and  data  received  in  response  to 
the  1998  TSCA  proposal  may  be  accessed  via 
Docket  Control  OPPTS-62160,  located  in  the  TSCA 
Nonconfidential  Information  Center.  Rm.  NE-B607, 
401  M  St.,  SW.  Washington,  DC  20460.  The  TSCA 
Nonconfidential  Information  Center  telephone 
number  is  202-260-7099.  For  a  summary  of  the 
comments,  especially  those  related  to  the 
groundwater  risk  analysis,  see  "Summary  of 
Comments  on:  Management  and  Disposal  of  Lead- 
Based  Paint  Debris:  Proposed  Rule,  and  Temporary 
Suspension  of  Toxicity  Characteristic  Rule  for 
Specified  Lead-Based  Paint  Debris;  Proposed  Rule" 
in  the  docket  for  today's  rule. 


Vm.  Other  Applicable  Federal,  State, 
Tribal,  and  Local  Requirements 

Today's  proposed  rule  woidd  not  alter 
the  authority  of  State,  local  and  Tribal 
governments  to  regulate  LBP  waste  more 
stringently  than  does  EPA.  Generators  of 
residential  LBP  waste  shoidd  contact 
State  environmental  agencies  to 
determine  if  there  are  additional  or 
more  stringent  disposal  requirements  for 
residential  LBP  waste.  Also,  generators 
shoidd  comply  with  applicable  HUD 
and/or  TSCA  regulations  when 
addressing  residential  LBP  hazards. 

K.  How  Would  States  and  Tribes 
Implement  This  Proposed  Rule? 

Because  today's  proposed  rule  would 
be  less  stringent  than  existing  federal 
criteria.  States  would  not  be  required  to 
amend  permit  programs  which  have 
been  determined  to  be  adequate  under 
40  CFR  Part  239.  States  would  have  the 
option  to  amend  statutory  or  regulatory 
definitions  pursuant  to  today's  proposed 
rule.  If  a  state  chooses  to  amend  its 
permit  program  pursuant  to  today's 
action,  the  State  would  be  required  to 
notify  the  Regional  Administrator  of  the 
modification  as  provided  by  40  CFR 
239.12. 

Today's  proposed  amendments  would 
be  direcdy  applicable  to  landfills  in 
States  without  an  approved  permit 
program  under  Part  239  and  in  Indian 
Country.  We  would  also  encourage 
Tribes  to  adopt  today's  proposed 
amendments  into  their  programs  in 
order  to  promote  lead-based  paint 
abatement  activities  in  homes  and  other 
residences  in  Indian  Country. 

X.  How  Would  This  Proposed  Rule 
Comply  With  Applicable  Statutes  and 
ExecntiTe  Orders? 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the  other 
provisions  of  the  Executive  Order.  The 
Order  defines  a  significant  regulatory 
action  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 


programs  or  rights  and  obligations  or 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

EPA  has  performed  a  full  economic 
analysis,  "Economic  Analysis  of  EPA's 
Direct  Final  Rule  Amending  40  CFR 
parts  257  and  258."  which  is  available 
in  the  docket  for  today's  rule.  The  EA 
concludes  that  this  rule  will  impose  no 
additional  costs  to  parties,  but  may 
result  in  cost  savings  and  incremental 
public  health  benefits.  The  rule 
authorizes  the  disposal  of  residential 
LBP  waste  in  C&D  landfills,  where 
previously,  under  the  July  31.  2000 
policy  memorandum,  disposal  was 
authorized  only  in  MSWLFs.  As  a 
result,  EPA  believes  that,  in  those  parts 
of  the  country  where  it  is  cheaper  to 
transport  and  dispose  of  residential  LBP 
waste  in  C&D  landfills  compared  to 
MSWLFs,  some  residential  LBP  waste 
will  be  diverted  from  MSWLFs  to  C&D 
landfills.  Where  this  occurs,  generators 
will  benefit  from  lower  waste 
management  and  disposal  costs. 

EPA  assumes  that  only  residential 
LBP  waste  generators  in  the  Midwest. 
Northeast,  and  South  regions  will  shift 
disposal  from  MSWLFs  to  C&D  landfills, 
based  on  an  analysis  of  the  relative  costs 
of  MSWLF  and  C&D  landfill  disposal  by 
region.  EPA  further  assumes  that  the 
percentage  of  residential  LBP  waste  that 
is  affected  is  proportional  to  the  share 
of  these  three  regions  in  the  number  of 
housing  units  with  LBP.  which  is  84.4 
percent.  Under  these  assumptions,  an 
estimated  0.87  million  tons  of 
residential  LBP  waste  will  be  diverted 
from  MSWLFs  to  C&D  landfills 
annually.  This  represents  0.73  percent 
of  the  total  volume  of  all  waste  disposed 
of  in  MSWLFs  annually.  This  shift  in 
disposal  would  save  residential  LBP 
waste  generators  in  the  Midwest. 
Northeast,  and  South  regions  up  to  an 
estimated  $16.76  million  annually.  The 
savings  accruing  to  generators  of 
residential  LBP  abatement  waste  is 
estimated  at  $0.79  million  per  year, 
while  the  savings  accruing  to  generators 
of  residential  renovation  and 
remodeling  waste  is  $15.98  million  per 
year. 

EPA  estimates  that  of  the  $0.79 
million  in  savings  that  coyld  accrue  to 
generators  of  residential  LBP  abatement 
waste,  an  estimated  39.7  percent,  or 
$0.31  million,  will  be  generated 
annually  in  the  public  housing  sector. 
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EPA  assumes  that  in  the  public  sector, 
any  savings  in  residential  LBP  waste 
management  and  disposal  costs  will  be 
used  to  conduct  additional  LBP 
abatements.  Given  an  average  cost  for 
LBP  abatement  in  public  housing  units 
of  $3,650.  the  $0.31  million  in  annual 
savings  would  fund  an  additional  86 
abatements  each  year.  This  ensuing 
increase  in  LBP  abatement  projects 
would  result  in  a  more  rapid  reduction 
in  the  potential  for  exposure  to  the 
hazards  of  LBP,  especially  for  children. 
These  hazards  include  decreased 
intelligence  (i.e.,  lower  IQ},  behavioral 
problems,  reduced  physical  statiu^  and 
growth,  and  impaired  hearing. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq.. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  that  meets  the  Small 
Business  Administration  size  standards 
established  for  industries  as  described 
in  the  North  American  Industry 
Classification  System  (see  http:// 
www.sba.gov/size/NAICS-cover- 
page.htmf):  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000:  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  new  requirements  on  small 
entities.  The  rule  will  provide  an 
additional  non-mandatory  option  for  the 
disposal  of  residential  LBP  waste. 

C.  Paperwork  Reduction  Act 

Today's  proposed  rule  is  in 
compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
This  proposed  rule  does  not  require  the 


collection  of  information  from  the 
States,  Federal  Agencies,  or  industry. 
Therefore,  we  do  not  need  to  prepare  an 
Information  Collection  Request. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
regulatory  actions  on  State,  local,  and 
Tribal  governments,  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  alternatives  and  adopt  the 
least  costly,  most  cost  effective  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule.  The  provisions 
of  Section  205  do  not  apply  when  they 
are  inconsistent  with  applicable  law. 
Moreover,  Section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govenmients.  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  proposed  rule 
would  impose  no  enforceable  duty  on 
any  State,  local  or  tribal  governments  or 
the  private  sector.  Thus,  today's 
proposed  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
'Federalism  "  (64  FR  43255,  August  10, 


1999) ,  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132.  As  explained  in 
Section  IX  of  this  preamble,  none  of 
today's  proposed  revisions  are  more 
stringent  or  broaden  the  scope  of  the 
existing  Federal  requirements. 
Therefore,  States  are  not  required  to 
adopt  the  revision  to  the  definition  of 
MSWLF  unit  nor  the  additional 
definitions  of  construction  and 
demolition  (C&D)  landfill  and 
residential  lead-based  paint  waste  in 
today's  rule.  Thus,  Executive  Order 
13132  does  not  apply  to  this  proposed 
rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regiilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Today's  proposed  rule  would  expressly 
provide  an  additional  option  for 
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disposal  of  certain  waste  applicable  in 
Indian  Coimtry,  but  would  not  create 
any  mandate  on  Indian  tribal 
governments.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Risks  and 
Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks"  applies  to  any 
rule  that:  (1)  is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  enviroiunental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  enviroiunental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866. 
However,  this  rule  will  affect  decisions 
involving  the  environm'  ntal  health  or 
safety  risks  to  children.  It  will  benefit 
children  by  allowing  enviromnentally 
protective  disposal  of  residential  lead- 
based  paint  waste  in  C&D  landfills, 
which  is  less  costly  than  disposal  in 
MSWLFs  in  certain  areas  of  the  U.S., 
therefore  reducing  the  cost  of  lead 
abatements.  Reducing  the  cost  of  LBP 
abatements  will  also  reduce  the  amount 
of  time  needed  to  complete  abatements 
in  public  housing.  Lower  abatement 
costs  may  increase  the  amount  of 
private  homes  undergoing  abatements. 
By  reducing  costs  associated  with  the 
disposal  of  LBP  waste,  the  Agency 
believes  that  the  number  of  abatements 
may  marginally  increase,  thus  resulting 
in  a  reduction  of  the  number  of  children 
exposed  to  LBP. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  No.  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
us  to  use  voluntary  consensus  standards 
in  our  regulatory  activities  unless  to  do 
so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (for  example, 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 


bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  volimtary 
consensus  standards.  Today's  proposed 
rule  does  not  involve  technical 
standards,  voluntary  or  otherwise. 
Therefore,  the  NTTAA  does  not  apply  to 
today's  proposed  rule. 

/.  Executive  Order  12898: 
Environmental  Justice  Strategy 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Envfronmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Coimcil,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities. 

Today's  proposed  rule  is  not  expected 
to  negatively  impact  any  conununity, 
and  therefore  is  not  expected  to  cause 
any  disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
communities  versus  non-minority  or 
affluent  communities.  On  the  contrary, 
since  the  rule  will  reduce  the  cost  of 
performing  LBP  abatements  in  certain 
regions  of  the  U.S..  EPA  assumes  that 
the  savings  will  afford  public  housing 
authorities,  in  particular,  the 
opportunity  to  conduct  additional 
abatements  of  LBP  hazards  in  affected 
housing  units.  Tenants  of  public 
housing  units  are  possibly  more  likely 
to  be  minority  and  lower-income 
households,  and  the  rule  should  have 
the  effect  of  providing  a  differential 
benefit  to  such  populations. 

/.  Executive  Order  13211:  Energy  Effects 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  Fed.  Reg. 
28355  (May  22,  2001)  because  it  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 


ListofSobfects 

40  CFR  Part  257 

Waste  treatment  and  disposal. 

40  CFR  Part  258 

Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  September  28.  2001. 
Christine  Todd  Whitman, 
Administrator 

(FR  Doc.  01-26095  Filed  10-22-01:  8:45  am) 
BNJJNQ  COOE  6SaO-SO-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldllta  Sarvica 

50  CFR  Part  17 

Endangarad  and  Thraatanad  WHdIlfa 
and  Plants;  12-Month  Finding  for  a 
Petition  to  Raviaa  Critical  Habitat  for 
tha  Capa  Sabia  Saaalda  Sparrow 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
12-month  finding  on  a  petition  to  revise 
critical  habitat  for  the  Cape  Sable 
seaside  sparrow  [Ammodramus 
maritimus  mirabilis).  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  After  review  of  all 
available  scientific  and  commercial 
information,  we  find  that  revision  of 
critical  habitat  is  warranted.  Currently, 
most  of  our  listing  budget  must  be 
directed  to  complying  with  numerous 
court  orders,  settlement  agreements, 
litigation  related  activities,  and  due  and 
overdue  final  listing  determinations.  We 
will  proceed  with  a  proposal  to  revise 
critical  habitat  for  the  Cape  Sable 
seaside  sparrow  as  soon  as  feasible, 
considering  our  workload  priorities  and 
available  funding.  We  continue  to 
address  habitat  needs  of  the  sparrow 
through  coordination  with  agencies  that 
manage  land  and  water  in  South 
Florida. 

ADDRESSES:  The  complete  file  for  this 
finding,  including  comments  and 
information  submitted,  is  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
South  Florida  Ecological  Services 
Office,  U.S.  Fish  and  Wildlife  Service, 
1339  20th  Street,  Vero  Beach,  FL  32960- 
3559. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Martin  (see  ADDRESSES  section), 
telephone  561/562-3909,  extension  230. 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b){3)(D)(ii)  of  the  Act  and 
our  listing  regulations  (50  CFR 
424.14(c)(3))  require  that  within  12 
months  after  receiving  a  petition  that  is 
found  to  present  substantial  information 
indicating  that  revision  of  a  critical 
habitat  may  be  warranted,  we  shall 
determine  how  we  intend  to  proceed 
with  the  requested  revision,  and 
promptly  publish  notice  of  such 
intention  in  the  Federal  Refflster. 

On  August  26.  1999,  Mr.  Sidney 
Maddock,  Biodiversity  Legal 
Foundation,  submitted  a  petition  to  us, 
on  behalf  of  himself,  the  Biodiversity 
Legal  Foimdation,  the  Florida 
Biodiversity  Project,  Brian  Scherf,  and 
Rosalyn  Scherf,  to  revise  critical  habitat 
for  the  Cape  Sable  seaside  sparrow.  We 
received  the  petition  on  August  31, 
1999. 

After  considering  the  petition  and 
review  of  all  available  scientific  and 
commercial  information,  we  found  that 
the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted.  We 
published  a  notice  announcing  our 
finding  in  the  Federal  Register  on  July 
10,  2000  (65  FR  42316). 

We  designated  critical  habitat  for  the 
sparrow  on  August  11,  1977  (42  FR 
40685).  Currently  designated  critical 
>habitat  encompasses  about  76,883 
hectares  (189.979  acres)  in  the  southern 
Everglades  along  the  eastern  flank  of 
Shark  River  Slough  and  along  Taylor 
Slough.  Most  of  the  critical  habitat  is  on 
Federal  or  State  managed  lands, 
including  portions  of  Everglades 
National  Park  managed  by  the  National 
Park  Service,  and  portions  of  the 
Southern  Glades  Wildlife  and 
Environmental  Area  managed  by  the 
Florida  Fish  and  Wildlife  Conservation 
Commission.  Major  constituent 
elements  within  the  designated  critical 
habitat  requiring  special  management 
considerations  or  protection  were  not 
described  in  detail  in  this  designation. 

At  the  time  the  sparrow  was  listed, 
limited  published  information  was 
available  on  the  species'  natural  history 
and  habitat  requirements,  and  existing 
research  had  been  conducted  primarily 
on  the  sparrow's  eastern  habitats.  To  fill 
these  gaps,  much  detailed  research  was 
conducted  on  the  sparrow  during  the 
1990s.  Recent  research  has  focused  on 
determining  natural  history  parameters, 
demographic  parameters,  and 
management  strategies  for  habitat  and 
populations.  Agencies  or  organizations 
involved  in  these  efforts  include 
Everglades  National  Park.  U.S. 
Geological  Survey — Biological 


Resources  Division.  Army  Corps  of 
Engineers  (Corps),  and  the  Florida  Fish 
and  Wildlife  Conservation  Commission. 
Concerted  efforts  since  the  early  1990s 
have  resulted  in  annual  rangewide 
breeding  season  surveys,  investigation 
of  non-breeding  season  habitat  use  and 
movements,  population  modeling, 
habitat  management  including  exotic 
vegetation  and  fire  control,* and  a 
revised  recovery  plan.  These  efforts 
have  expanded  and  refined  our 
knowledge  about  critical  habitat  for  the 
sparrow.  Monitoring  required  for 
consultations  under  section  7  of  the  Act 
has  also  contributed  to  our  database 
regarding  critical  habitat. 

We  have  reviewed  the  petition,  the 
information  provided  in  the  petition, 
other  literature,  and  information 
gathered  since  the  previous  critical 
habitat  designation,  as  well  as  submitted 
comments  and  information.  Based  on 
the  best  scientific  and  commercial 
information  available,  we  find  that 
revision  of  critical  habitat  is  warranted 
for  the  Cape  Sable  seaside  sparrow. 
Based  on  this  new  information,  some 
new  areas  will  likely  need  to  be  added 
and  others  removed  from  the 
designation. 

Section  4(b)(3)(D)(ii)  of  the  Act 
provides  that  with  a  12-month 
warranted  finding,  we  shall  determine 
how  we  intend  to  proceed  with  the 
requested  revision  and  publish  such 
notice  of  our  intention  in  the  Federal 
Register.  We  have  determined  that  the 
revision  is  warranted  and  we  intend  to 
proceed  according  to  the  following 
steps: 

Habitat  Assessment 

Criteria  for  designating  critical  habitat 
are  provided  in  our  regulations  at  50 
CFR  424.  We  must  consider  for 
inclusion  in  critical  habitat  those  areas 
that  meet  physiological,  behavioral, 
ecological,  and  evolutionary 
requirements  that  are  essential  to  the 
conservation  of  a  species  and  that  may 
require  special  management 
considerations  or  protection.  Such 
requirements  include,  but  are  not 
limited  to:  (1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring, 
germination,  or  seed  dispersal;  and  (5) 
habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distribution  of  a  species. 

When  considering  how  to  revise  the 
designation  of  critical  habitat,  we  will 
focus  on  the  principal  biological  or 


physical  constituent  elements  that  are 
essential  to  the  Cape  Sable  seaside 
sparrow's  conservation.  Known  primary 
constituent  elements  will  be  listed  with 
the  critical  habitat.  Areas  that  contain 
these  primary  constituent  elements 
must  be  determined  for  the  sparrow. 

We  will  designate  as  critical  habitat 
areas  essential  to  the  conservation  of  the 
sparrow.  The  quantity  and  overall 
quality  of  habitat,  ownership,  land  use, 
and  connectivity  with  other  sparrow 
habitat  changes  significantly  from  site  to 
site.  Once  identified,  the  habitats  must 
be  delineated,  mapped,  and  described 
for  the  proposed  designation  process. 
This  process  may  include  review  of 
aerial  photography,  ownership  maps, 
field  ground  truthing,  locating 
landmarks  or  other  geographical 
markers  using  siuvey  techniques  such 
as  geographic  positioning  systems  to 
locate  latitude  and  longitude,  with  the 
final  product  being  a  usable  map. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  will  conduct  the  economic 
analysis  for  the  proposed  critical  habitat 
designation  prior  to  making  a  final 
determination.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species. 

Proposed  Revision 

We  will  develop  and  publish  a 
proposed  rule  to  revise  critical  habitat 
for  the  Cape  Sable  seaside  sparrow  as 
soon  as  feasible,  considering  our 
workload  priorities  and  available 
funding.  Currently,  most  of  our  listing 
budget  must  be  directed  to  complying 
with  nimierous  court  orders,  settlement 
agreements,  litigation  related  activities, 
and  due  and  overdue  fined  listing 
determinations. 

Coordination 

We  will  coordinate  with  Federal, 
State,  Tribal,  local,  and  private 
landowners  during  the  habitat 
assessment  process. 

At  this  time,  we  are  part  of  the 
Federal  government's  efforts  to  improve 
water  management  in  the  Everglades, 
and  thus  conserve  species,  including  the 
Cape  Sable  seaside  sparrow,  that 
depend  on  appropriate  water  levels.  In 
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1999,  we  issued  a  Jeopardy  Biological 
Opinion  to  the  U.S.  Army  Corps  of 
Engineers  (Corps)  for  the  Modified 
Water  Deliveries  to  Everglades  National 
Park  project.  Experimental  Water 
Deliveries  Program,  and  the  C-1 1 1 
Project  proposed  by  the  Corps  in  South 
Florida.  This  opinion  contains 
Reasonable  and  Prudent  Alternatives 
(RPAs)  that  address  all  of  the  ciirrently 
known  subpopulations  of  the  Cape 
Sable  seaside  sparrow.  These  RPAs 
include  elements  that  are  designed  to 
protect  and  improve  the  habitat  of  all  of 
these  subpopulations,  regardless  of 
whether  the  specific  location  of  that 
habitat  is  currently  designated  as  critical 
habitat.  As  a  result  of  that  Opinion,  we 
have  been  working  with  the  Corps, 
Everglades  National  Park,  and  the  South 
Florida  Water  Management  District  to 
establish  water-management  practices 
that  will  achieve  the  aims  of  the  RPAs, 
including  protection  and  improvement 
of  all  known  areas  where  sparrows  have 
been  documented  since  the  early  1980s. 
Efforts  for  protection  of  the  sparrow  and 
its  habitat  in  the  near  future  will 
include  coordination  with  the  Florida 
Fish  and  Wildlife  Conservation 
Commission  and  the  Miccosukee  Tribe 
of  Indians.  Through  this  section  7 
process  and  our  work  with  the  Federal 
and  State  agencies  in  south  Florida,  we 
will  continue  to  protect  and  improve 
habitat  for  the  Cape  Sable  seaside 
sparrow. 

Author 

The  primary  author  of  this  dociunent 
is  David  Martin  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C. 
1531-1544). 

Dated:  Octoberl  7,  2001. 
Marshall  P.  Jones,  Jr., 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  01-26746  Filed  10-22-01;  8:45  am] 

BILUNO  CODE  4310-S5-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

[Docket  No.  011005244-1244-01;  I.D.  No. 
092401 D] 

RIN  0648-AP08 

Magnuson-Steivens  Fishery 
Conservation  and  Management  Act 
Provisions;  Foreign  Fishing  and 
Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  2002 
Specifications  and  Foreign  Fishing 
Restrictions 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Proposed  Rule.  2002  initial 

specifications;  request  for  comments. 

summary:  NMFS  announces  initial 
specifications  for  the  2002  fishing  yea( 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB).  Regulations  governing 
these  fisheries  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  and  to  provide  an  opportunity  for 
public  comment.  The  intent  of  this 
action  is  to  fulfill  this  requirement  and 
to  promote  the  development  and 
conservation  of  the  MSB  resources.  This 
action  also  proposes  an  inseason 
adjustment  procedure  for  the  2002 
mackerel  joint  venture  processing  (JVP) 
annual  specifications.  Finally,  NMFS 
proposes  to  revise  the  regulations  to  add 
a  provision  that  specifies  a  method  for 
carrying  over  Loligo  squid  Quarter  I 
underages  into  Quarter  m. 
DATES:  Public  comments  must  be 
received  no  later  than  5  p.m..  eastern 
standard  time,  on  November  23.  2001. 

ADDRESSES:  Copies  of  supporting 
dociiments  used  by  the  Mid-Atlantic 
Fishery  Management  Council,  including 
the  Environmental  Assessment  (EA)  and 
Regidatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
are  available  bom:  Daniel  Furlong, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19904-6790.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http:/www.nero.gov/ro/doc/nr.htm. 

Comments  on  the  proposed 
specifications  should  be  sent  to:  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Please  mark  the  envelope, 
"Comment8-2002  MSB  Specifications." 


Comments  also  may  be  sent  via 
facsimile  (fax)  to  978-281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  Fishery 
Management  Specialist  978-281-9226. 
fax  978-281-9135.  e-mail 
jennifer.anderson@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel.  Squid,  and  Butterfish 
Fisheries  (FMP),  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  appear  at  50  CFR  part  648, 
subpart  B.  Regulations  governing  foreign 
fishing  appear  at  50  CFR  part  600, 
subpart  F.  These  regulations,  at  §§ 
600.516(c)  and  648.21.  require  that 
NMFS.  based  on  the  maximum 
optimum  yield  (Max  OY)  of  each  fishery 
as  established  by  the  regulations, 
annually  publish  a  proposed  rule 
specifying  the  initial  amounts  of  the 
initial  optimum  yield  (lOY).  as  well  as 
the  amoimts  for  allowable  biological 
catch  (ABC),  domestic  annual  harvest 
(DAH).  domestic  annual  processing         , 
(DAP),  total  allowable  level  of  foreign 
fishing  (TALFF),  and  JVP  for  the 
affected  species  managed  under  the 
FMP.  The  regulations  also  specify  that 
there  will  be  no  JVP  or  TALFF  specified 
for  Loligo  squid,  Illex  squid,  or 
butterfish.  except  that  a  butterfish 
bycatch  TALFF  will  be  specified  if 
TALFF  is  specified  for  Atlantic 
mackerel.  Procedures  for  determining 
the  initial  annual  amounts  are  found  in 
§648.21. 

On  August  1 0.  2001 .  regulations  were 
implemented  under  Framework 
Adjustment  1  to  the  FMP  to  allow  the 
specification  of  quota  set-asides  to  be 
used  for  research  purposes.  For  each  of 
the  four  species  managed  under  the 
FMP,  the  Council  recommended  that  up 
to  2  percent  of  the  2002  lOY  be  set  aside 
for  scientific  research  purposes.  A 
Request  for  Proposals  has  been 
published  to  solicit  proposals  for  2002 
based  on  research  priorities  identified 
by  the  Council  (66  FR  38636.  July  25. 
2001.  and  66  FR  45668,  August  29, 
2001).  The  deadline  for  submission  was 
September  14,  2001.  and  proposals  are 
currently  under  review.  The  quota  set- 
asides  will  be  adjusted  in  the  final  rule 
establishing  the  annual  specifications 
for  the  MSB  fisheries,  consistent  with 
projects  forwarded  to  the  NOAA  Grants 
Office  for  award.  If  the  awards  are  not 
made  for  any  reason.  NMFS  will  publish 
an  additional  rule  to  restore  the  unused 
set-aside  amount  to  the  annual  quota. 
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Table  1  contains  the  proposed  initial  specifications  for  the  2002  Atlantic  mackerel,  Loligo  and  lUex  squids,  and 
butterfish  fisheries.  { 

Table  1.  Proposed  Initial  Annual  Specifications,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
Butterfish  for  the  Fishing  Year  January  l  through  December  31 ,  2002 


. 

Squid 

Atlantic 
Mackerel 

Butterfish 

1 

Loligo 

lllex 

MaxOY 

26,000 

24.000 

N/A' 

16.000 

ABC 

17.000 

24,000 

347,000 

7.200 

lOY 

• 

17,0005 

24.000* 

85,0002,5 

5.900S 

DAH 

17.000 

24.000 

85,0003 

5.897 

DAP 

17.000 

24.000 

50,000 

5.897 

JVP 

0 

0 

20,000* 

0 

TALFF 

0 

0 

0 

0 

16.660  mt.  lllex- 


'  Not  applicable. 

2  lOY  may  be  increased  during  the  year,  but  the  total  ABC  will  not  exceed  347,000  mt 

3  Includes  1 5,000  mt  of  Atlantic  mac(<erel  recreational  allocation. 
*  JVP  may  be  increased  up  to  30,000  mt  at  discretion  of  Regional  Administrator. 
5  H  a  2-percent  research  set-aside  is  deducted,  the  total  lOY  would  be  as  follows:  Atlantic  mackerel  -  83.300  mt.  Loligo 

23.520  mt.  and  butterfish  -  5.782  mt. 

Table  2  contains  the  proposed  research  set-asides  for  the  2002  Atlantic  mackerel,  Loligo  and  lllex  squids,  and  butterfish 
fisheries. 

Table  2.  Proposed  Research  Quota  Set-asides,  in  mt,  for  Atlantic  Mackerel,  Squid,  and  Butterfish  for  the 

Fishing  Year  January  1  through  December  31 ,  2002 


1      Specifkations 

SqukJ 

Atlantk: 
Mackerel 

Butterfish 

Loligo 

lllex 

Research  Set-askle 
Remaining  Quota 
TAL 

340 
16,660 
17,000 

480 
23,520 
24,000 

1,700 
83,300 
85.000 

118 
5,782 
5,900 

2002  Proposed  Specifications 

Atlantic  Mackerel 

Overfishing  for  Atlantic  mackerel  is 
defined  by  the  FMP  to  occiu'  when  the 
catch  associated  with  a  threshold 
fishing  mortality  rate  (F)  of  Fmsy  (the  F 
that  produces  MSY  (maximum 
sustainable  yield))  is  exceeded.  When 
spawning  stock  biomass  (SSB)  is  greater 
than  890.000  mt,  the  maximum  F 
threshold  is  Fmsy  (0.45),  and  the  target 
F  is  0.25.  To  avoid  low  levels  of 
recruitment,  the  FMP  contains  a  control 
rule  whereby  the  threshold  F  decreases 
linearly  firom  0.45  at  890,000  mt  SSB  to 
zero  at  225.000  mt  SSB  (1/4  of  the 
biomass  level  that  would  produce  MSY 
on  a  continuing  basis  (Bmsy)).  and  the 
target  F  decreases  linearly  from  0.25  at 
890.000  mt  SSB  to  zero  at  450,000  mt 
SSB  (1/2  Bmsy)-  Annual  quotas  are 
specified  that  correspond  to  the  target  F 
resulting  from  this  control  rule. 

Since  SSB  is  currently  above  890.000 
mt,  the  target  F  for  2002  is  0.25.  The 
yield  associated  with  that  target  F  at  the 
estimated  stock  size  is  369.000  mt.  The 
ABC  recommendation  of  347,000  mt 
represents  an  adjustment  to  the  yield 
estimate  of  369,000  mt,  minus  the 
estimated  Canadian  catch  of  22,000  mt. 


The  proposed  lOY  for  the  2002  Atlantic 
mackerel  fishery  is  85,000  mt,  which  is 
equal  to  the  proposed  DAH.  The 
specification  for  DAH  is  computed  by 
calculating  the  estimated  recreationaJ 
catch,  the  proposed  DAP  and  JVP.  The 
recreational  catch  component  of  DAH  is 
estimated  to  be  15,000  mt.  DAP  and  JVP 
components  of  DAH  have  historically 
been  estimated  using  the  Coimcil's 
annual  processor  survey,  which  is 
intended  to  obtain  estimates  of 
processing  capacity  in  the  domestic  and 
joint  ventiue  (JV)  fisheries.  However,  for 
the  years  1994  through  2002,  response 
to  this  voluntary  survey  was  low  and 
did  not  contain  projections  from  some 
large  processors.  The  Council  believes, 
based  on  the  best  data  available,  that  the 
capacity  of  the  domestic  fleet  to  harvest 
mackerel  greatly  exceeds  the  domestic 
processors'  capacity  to  process 
mackerel. 

Therefore,  the  Council  has 
recommended,  and  NMFS  proposes,  a 
specification  of  20,000  mt  of  JVP  for  the 
2002  fishery,  with  a  possible  increase  to 
30,000  mt  later  in  the  year.  If  additional 
applications  for  JVP  are  received,  the 
Council  could  authorize  NMFS  to 
increase  this  allocation  to  30,000  mt  by 
publishing  notification  in  the  Federal 


Register.  The  Council  also 
recommended,  and  NMFS  proposes,  a 
TALFF  of  zero  and  a  DAP  of  50,000  mt, 
yielding  a  DAH  of  85.000  mt.  which 
includes  the  15,000-mt  recreational 
catch  estimate.  The  Council  chose  to 
specify  TALFF  at  zero  despite  the 
minimal  loss  to  the  Nation  that  may 
result  from  the  loss  of  poundage  fees 
collected  &x>m  foreign  vessels.  The 
Coimcil  was  concerned  that  the 
perceived  competition  TALFF 
represents  to  U.S.  processors  could 
impede  the  future  expansion  of 
mackerel  processing  facilities. 

As  authorized  by  §§  600.501  and 
600.520(b)(2)(ii),  the  Council 
recommended,  and  NMFS  proposes, 
that  several  special  conditions  be 
imposed  on  the  2002  Atlantic  mackerel 
fishery,  as  follows:  (1)  JVs  would  be 
allowed  south  of  37°30'  N.  lat.,  but  river 
herring  bycatch  may  not  exceed  0.25 
percent  of  the  over-the-side  transfers  of 
Atlantic  mackerel;  (2)  the  Regional 
Administrator  should  ensure  that 
impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 
Atlantic  mackerel  fishery;  (3)  the 
mackerel  optimum  yield  (OY)  may  be 
increased  during  the  year,  but  the  total 
should  not  exceed  347,000  mt;  and  (4) 
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applications  from  a  particular  nation  for 
an  Atlantic  mackerel  JV  allocation  for 
2002  may  be  based  on  an  evaluation  by 
the  Regional  Administrator  of  that 
nation's  performances  relative  to 
purchase  obligations  for  previous  years. 

Atlantic  Squids 

Loligo 

The  FMP  defines  overfishing  for 
Loligo  squid  as  occurring  when  the 
catch  associated  with  a  threshold  of  the 
fishing  mortality  that  produces  the 
maximum  sustainable  level  of  yield  per 
recruit  (Fmax)  is  exceeded  (Fmax  is  a 
proxy  for  Fmsy)-  When  an  estimate  of 
Fmsy  becomes  available,  it  will  replace 
the  current  overfishing  proxy  Fmsy-  Max 
OY  is  specified  as  the  catch  associated 
with  Fmax-  In  addition,  the  biomass 
target  is  specified  as  Bmsy- 

The  most  recent  stock  assessment  for 
Loligo  squid  (the  29th  Northeast 
Regional  Stock  Assessment  Workshop, 
August  1999  (SAW-29))  concluded  Uiat 
the  stock  was  approaching  an  overfished 
condition  and  that  overfishing  was 
occvirring.  However,  recent  survey  data 


for  Loligo  squid  indicate  that  abimdance 
of  this  species  has  increased 
significanUy  since  SAW  29  was 
conducted.  Estimates  of  biomass  based 
on  NMFS'  Northeast  Fisheries  Science 
Center  (NEFSC)  fall  1999,  spring  2000, 
and  fall  2000  survey  indices  for  Loligo 
squid  indicate  that  the  stock  is  currenUy 
at  or  near  Bmsy-  The  stock  is  also  no 
longer  listed  as  overfished  in  NMFS' 
Report  to  Congress:  Status  of  the 
Fisheries  of  the  United  States  (January 
2001). 

Based  on  the  asstunption  that  the 
stock  will  be  at  or  near  Bmsy  in  2002.  the 
Coimcil  recommended  no  changes  from 
the  2001  quota  level.  The  2002  quota  is 
specified  as  the  jrield  associated  with  75 
percent  of  Fmsy  at  Bmsy.  or  17,000  mt, 
based  on  projections  from  SAW-29.  The 
regulations  continue  to  specify  Max  OY 
as  the  yield  associated  with  Fmu.  or 
26,000  mt.  Thus,  the  2002  proposed 
Max  OY  for  Loligo  squid  is  26.000  mt 
and  the  recommended  ABC  for  the  2002 
fishery  is  17,000  mt. 

In  Amendment  5  to  the  FMP,  the 
Council  concluded  that  U.S.  vessels 
have  the  capacity  to,  and  will  harvest 


the  OY  on  an  annual  basis,  so  that  DAH 
equals  OY.  The  Council  also  concluded 
that  U.S.  fish  processors,  on  an  annual 
basis,  can  process  that  portion  of  the  OY 
that  will  be  harvested  by  U.S. 
commercial  fishing  vessels,  so  that  DAP 
equals  DAH.  and  JVP  is  zero.  Since  U.S. 
fishing  vessels  have  the  capacity  to 
harvest,  and  are  expected  to  attempt  to 
harvest,  the  entire  OY.  there  is  no 
portion  of  the  OY  that  can  be  made 
available  for  foreign  fishing,  making 
TALFF  zero. 

Distribution  of  the  Annual  Loligo  Squid 
Quota 

The  Loligo  squid  2000  annual  quota 
was  allocated  among  three  4-month 
trimesters.  Due  to  the  premature 
closures  and  overages  that  occurred 
during  the  2000  fishing  year,  the  2001 
annual  DAH  for  Loligo  squid  was 
allocated  into  quarterly  periods.  The 
Council  has  proposed,  and  NMFS 
recommends,  no  change  fixim  the  2001 
quarterly  distribution  system.  The  2002 
quarterly  allocations  would  be  as 
follows: 


Table  3.  Loligo  Squid  Quarterly  Allocations 


Quarter 

Percent 

MetncTons 

Research 
Set-askto 

I  (Jan-Mar) 

II  (Apr-Jun) 

III  (Jul-Sep) 
IV(Oct-Dec) 
Total 

33-23 
17.61 

17.3 
31.86 

100 

5,649 
2.994 
2.941 
5.416 
17.000 

N/A 
N/A 
N/A 
N/A 
340 

Also  unchanged  from  2001,  NMFS 
proposes  that  the  2002  directed  fishery 
be  closed  in  Quarters  I-UI  when  80 
percent  of  the  period  allocation  is 
harvested,  with  vessels  restricted  to  a 
2.500-lb  (1,134-kg)  Loligo  squid  tiip 
limit  per  single  calender  day  until  the 
end  of  the  respective  quarter.  The 
directed  fishery  would  close  when  95 
percent  of  the  total  annual  DAH  has 
been  harvested,  with  vessels  restricted 
to  a  2,500-lb  (1,134-kg)  Loligo  squid  trip 
limit  per  single  calender  day  for  the 
remainder  of  the  year.  Quota  overages 
from  Quarter  I  would  be  deducted  from 
the  allocation  in  Quarter  III,  and  any 
overages  from  Quarter  II  would  be 
deducted  bom  Quarter  IV. 

Cairy-OTer  of  Quarterly  Quota 
Underages 

The  Council  has  also  recommended, 
and  NMFS  proposes,  to  modify  the 
method  for  carrying  over  Loligo  squid 
quarterly  underages  for  2002  and 
subsequent  fishing  years.  For  the  2001 
fishing  year,  by  de&ult,  qtiarterly 


underages  carried  over  into  Quarter  IV 
because  the  foiuth  quarter  does  not 
close  tmtil  95  percent  of  the  total  annual 
quota  has  been  harvested.  However, 
beginning  with  the  2002  fishing  year, 
NMFS  proposes  to  add  a  provision 
under  50  CFR  part  648.21  stating  that, 
in  the  event  that  the  first  quarter 
landings  for  Loligo  squid  are  less  than 
70  percent  of  the  first  quarter  allocation, 
the  imderage  below  70  percent  would  be 
applied  to  Quarter  III.  Underages  from 
quarters  II  and  III  would  continue  to  be 
added  to  Quarter  fV  by  defaiUt,  based  on 
the  95-percent  closure  nde  mentioned 
above. 

Ulex 

The  approved  overfishing  definition 
for  lllex  squid  states  that  overfishing  for 
Ulex  squid  occurs  when  the  catch 
associated  with  a  threshold  fishing 
mortality  rate  of  Fmsy  is  exceeded. 
Maximum  OY  is  to  be  specified  as  the 
catch  associated  with  a  fishing  mortality 
rate  of  Fmsy-  In  addition,  the  biomass 
target  is  specified  as  Bmsy-  The 


minimum  biomass  threshold  is 
specified  as  1/2  Bmsy- 

The  most  recent  assessment  of  the 
lllex  squid  stock  (SAW-29)  concluded 
that  the  stock  is  not  overfished  and  that 
overfishing  is  not  occturing.  The 
previous  assessment,  the  21st  Northeast 
Regional  Stock  Assessment  (1996).  had 
concluded  that  the  U.S.  Ulex  squid  stock 
is  fully  exploited.  Due  to  a  lack  of 
adequate  data,  the  estimate  of  yield  at 
Fmsy  was  not  updated  in  SAW-29. 
However,  an  upper  bound  on  annual  F 
was  computed  for  the  U.S.  Exclusive 
Economic  Zone  portion  of  the  stock, 
based  on  a  model  that  incorporated 
weekly  landings  and  relative  fishing 
effort  and  mean  squid  weights  during 
1994-1998.  These  estimates  of  F  were 
well  below  the  biological  reference 
points-  Current  absolute  stock  size  is 
unknown  and  no  stock  projections  were 
done  in  SAW-29. 

Since  data  limitations  did  not  allow 
an  update  of  yield  estimates  at  the 
threshold  and  target  F  values,  the 
Council  recommended,  and  NMFS 
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proposes,  that  the  specification  of  Max 
OY  and  ABC  remain  unchanged  from 
2001  at  24,000  mt  (the  yield  associated 
with  Fmsy)-  Under  this  option,  the 
directed  fishery  for  Illex  squid  would 
remain  open  imtil  95  percent  of  the  ABC 
is  taken  (22,800  mt).  Once  95  percent  of 
the  ABC  is  estimated  to  have  been 
taken,  the  directed  fishery  would  be 
closed  and  a  5,000-lb  (2,268-kg)  trip 
limit  would  take  effect  for  the  remainder 
of  the  fishing  year.  Similar  to  Loligo 
squid,  when  a  trip  limit  is  in  effect, 
vessels  are  prohibited  from  possessing 
or  landing  more  than  5,000  lb  (2.268  kg) 
in  a  single  calendar  day.  Amendment  5 
to  the  FihiP  eliitunated  the  possibility  of 
JVP  and  TALFF  for  the  Illex  squid 
fishery  because  of  the  domestic  fishing 
industry's  ability  to  harvest  and  to 
process  the  OY  bom  this  fishery. 

Butterfish 

The  FMP  set  OY  for  butterfish  at 
16,000  mt.  Based  on  the  most  current 
stock  assessment,  the  Coimcil 
recommends,  and  NMFS  proposes,  an 
ABC  of  7,200  mt  for  the  2002  fishery. 
This  represents  no  change  in  the 
specifications  since  1996.  Commercial 
landings  of  butterfish  have  been  low  at 
2,798  mt,  1,964  mt,  and  2,116  mt  for  the 
1997  through  1999  fisheries, 
respectively.  Lack  of  market  demand 
and  the  difficulty  in  locating  schools  of 
market-sized  fish  have  impacted  this 
fishery. 

For  the  2002  fishing  year,  the  Coimcil 
recommended,  and  NMFS  proposes,  an 
lOY  for  butterfish  of  5,900  mt.  The  lOY 
is  composed  of  a  DAH  of  5,900  mt  and 
a  bycatch  TALFF  that  is  equal  to  zero. 
Amendment  5  eliminated  the  possibility 
of  JVP  or  TALFF  specifications  for 
butterfish  except  for  a  bycatch  TALFF 
specification  if  TALFF  is  specified  for 
Atlantic  mackerel.  Because  the  Council 
did  not  recommend  TALFF  for  Atlantic 
mackerel,  TALFF  for  butterfish  is  set  at 
zero. 


Claasificatioii 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  Coimcil  prepared  an  IRFA  in 
section  5.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  the  SUPPLEMENTARY 
MFOmUTXM  section.  A  summary  of  the 
IRFA  follows: 

The  numbers  of  potential  fishing 
vessels  in  the  2002  fisheries  are  395  for 
Loligo  squid/butterfish,  77  for  Illex 


squid,  and  2,098  for  Atlantic  mackerel. 
All  of  the  vessels  are  considered  small 
entities.  Many  vessels  participate  in 
more  than  one  of  these  fisheries: 
therefore,  the  numbers  are  not  additive. 
The  proposed  ABC  specifications  of 
347,000  mt  and  DAH  of  85,000  mt  for 
Atlantic  mackerel,  the  DAH 
specifications  of  24,000  mt  for  Illex 
squid,  and  the  DAH  specifications  of 
5,900  mt  for  butterfish  represent  no 
constraint  on  vessels  in  these  fisheries. 
The  level  of  landings  in  the  proposed 
specifications  for  2002  have  not  been 
achieved  by  vessels  in  these  fisheries  in 
recent  years.  Absent  such  a  constraint, 
no  impacts  on  revenues  are  expected  as 
a  result  of  the  proposed  action. 

From  1996-2000,  Loligo  squid 
landings  averaged  16,548  mt.  If  the  2002 
proposed  DAH  specification  of  17,000 
mt  for  Loligo  squid  is  achieved,  there 
would  be  an  increase  in  catch  and 
revenue  in  the  Loligo  squid  fishery 
relative  to  the  average  landings  from 
1996-2000.  NMFS  also  proposes  to 
modify  the  provision  for  carrying  over 
Quarter  I  Loligo  squid  underages.  Under 
the  new  measure,  Loligo  squid  Quarter 
I  underages  less  than  70  percent  of  the 
first  quarter  allocation  would  be  applied 
to  Quarter  m.  Currently,  all  underages 
from  Quarter  I  are  appUed  to  Quarter  IV 
because  Quarter  IV  does  not  close  until 
95  percent  of  the  total  annual  quota  is 
harvested.  However,  by  making  the 
underage  available  during  Quarter  IH, 
Loligo  squid  permit  holders  could 
continue  to  fish  during  a  time  when  the 
quarter  may  have  otherwise  been  closed. 
This  could  provide  an  added  economic 
benefit  to  fishers  during  Quarter  III. 
However,  because  this  provision  would 
only  shift  a  limited  amount  of  quota 
from  one  period  to  another,  and  does 
not  modify  the  Loligo  squid  annual- 
quota,  no  overall  change  in  revenue  is 
expected. 

One  alternative  considered  for  the 
Atlantic  mackerel  fishery  was  to  set  the 
2002  specifications  at  the  same  level  as 
2001 .  The  specifications  under  this 
alternative  were  similar  to  the  preferred 
alternative,  with  the  exception  of  lOY 
and  TALFF.  Under  this  alternative,  the 
lOY  specification  would  be  slightly 
higher  (88.000  mt)  because  TALFF 
would  be  specified  at  3,000  mt.  The 
specification  of  TALFF  above  zero  was 
rejected  by  the  Council  as  inconsistent 
with  the  FMP  because  it  would  not  meet 
the  policy  objectives  of  the  Council 
relative  to  further  development  of  the 
U.S.  domestic  harvest  for  Atlantic 
mackerel.  NMFS  accepted  the  Council 
recommendation  regarding  lOY  as 
accomplishing  this  objective.  However, 
this  alternative  would  place  no 
constraints,  and  consequently  no 


revenue  impacts  on  the  fishery  because 
the  proposed  levels  of  harvest  for 
Atlantic  mackerel  under  this  alternative 
have  not  been  harvested  in  recent  years. 
A  second  alternative  for  Atlantic 
mackerel  was  to  set  ABC  at  the  long- 
term  potential  catch  (LTPC),  or  134,000 
mt.  This  alternative  was  found 
inconsistent  with  the  FMP  because  it 
would  not  allow  for  variations  and 
contingencies  in  the  status  of  the  stock. 
For  example,  the  current  adult  stock 
was  recently  estimated  to  exceed  2.1 
million  mt.  The  specification  of  ABC  at 
LTPC  would  effectively  result  in  an 
exploitation  rate  of  only  about  6 
percent,  well  below  the  optimal  level  of 
exploitation.  The  level  of  foregone  yield 
under  this  alternative  was  considered 
unacceptable,  but  would  not  impact  the 
lOY  specifications.  A  third  alternative 
considered  for  mackerel  included  the 
elimination  of  JVP  for  2002,  which 
would  lower  the  specification  of  lOY  to 
68,000  mt,  also  far  in  excess  of  recent 
landings.  This  alternative  was  rejected 
due  to  the  need  for  JVP's,  which  allow 
U.S.  harvesters  to  take  Atlantic  mackerel 
at  levels  in  excess  of  current  U.S. 
processing  capacity.  However,  these 
alternatives  would  not  constrain  the 
mackerel  fishery  and  were  determined 
to  have  no  impact  on  the  revenues  of 
participants  in  this  fishery. 

For  Loligo  squid,  one  alternative  that 
was  considered  was  to  set  the  ABC, 
DAH,  DAP,  and  lOY  at  13,000  mt,  or  a 
23.3-percent  reduction  from  the  2001 
level.  This  was  the  same  level  as  the 
2000  fishing  year  until  an  inseason 
adjustment  increased  the  ABC,  DAH, 
DAP,  and  lOY  to  15,000  mt  (65  FR 
60118,  October  10,  2000).  If  the  13.000- 
mt  alternative  was  adopted  for  the  2002 
fishing  year,  132  of  the  497  impacted 
vessels  would  experience  a  total  gross 
revenue  reduction  (all  species 
combined)  of  greater  than  5  percent.  The 
remaining  365  vessels  would  experience 
a  less  than  5-percent  reduction  in 
revenue  or  an  increase  in  revenue.  A 
second  alternative  would  set  ABC,  DAH, 
DAP,  and  lOY  at  11,700  mt.  This  would 
represent  a  31-percent  reduction  in 
landings  relative  to  2000.  Under  this 
scenario,  170  of  the  497  impacted 
vessels  would  experience  gross  revenue 
reductions  (all  species  combined)  of 
greater  than  5  percent.  The  remaining 
327  vessels  would  experience  a  less 
than  5-percent  reduction  in  revenue,  or 
an  increase  in  revenue. 

For  Illex  squid,  one  alternative 
considered  would  set  Max  OY,  ABC, 
lOY,  DAH,  and  DAP  at  30,000  mt  and 
a  second  altemaitive  would  set  Max  OY 
at  24,000  mt  and  ABC,  lOY,  DAH,  and 
DAP  at  19,000  mt.  These  specifications 
would  be  far  in  excess  of  recent 
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landings  in  this  fishery.  Therefore,  there 
would  be  no  constraints,  and,  thus,  no 
revenue  reductions,  associated  with 
these  specifications.  However,  the  first 
alternative  was  considered  unacceptable 
because  an  ABC  specification  of  30,000 
mt  may  not  prevent  overfishing  in  years 
of  moderate  to  low  abundance  of  Illex 
squid.  Conversely,  under  the  second 
alternative  an  ABC  of  19,000  mt  would 
not  allow  the  fishery  to  perform  at  its 
optimal  exploitation  level  during  a  year 
of  relatively  high  abundance,  and  was 
therefore  rejected. 

For  butterfish,  the  Council  considered 
two  alternatives;  the  first  alternative  set 
a  Max  OY  of  16,000  mt  and  an  ABC, 
lOY,  DAH,  and  DAP  of  7,200  mt,  and 
the  second  alternative  set  a  Max  OY  of 
16,000  mt  and  a  ABC,  lOY,  DAH.  and 
DAP  at  10.000  mt.  These  specifications 
far  exceed  recent  harvests  in  the 
butterfish  fishery  and  would  not 
constrain  or  impact  the  industry: 
however,  they  could  lead  to  overfishing 
of  the  stock,  and,  thus,  were  rejected  by 
the  Council. 

It  has  been  determined  that  this  rule 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

This  proposed  rule  does  not  contain 
or  involve  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act,  44  U.S.C.  chapter  35. 

A  copy  of  the  IRFA  is  available  from 
the  Council  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  17,  2001. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for  Fisheries. 
NOAA,  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows:   - 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.21,  paragraph  (f)(3)  is 
added  to  read  as  follows: 

1648^1    ProcaduTM  for  (totannining  initial 
annual  amounts. 

•        •        •        •        • 

(f)  *  *  • 

(3)  Beginning  January  1,  2002,  if 
commercial  landings  in  Quarter  I  are 
determined  to  be  less  than  70  percent  of 
the  Quarter  I  quota  allocation,  any 


remaining  Quarter  I  quota  that  is  less 
than  70  percent  will  be  reallocated  to 
Quarter  III  (e.g.,  if  the  Quarter  I  quota 
was  100,000  lb  (220,462  kg)  and  50.000 
lb  (110,231  kg)  was  landed,  then  the 
remaining  Quarter  I  quota,  up  to  70 
percent,  or  20.000  lb  (44.092  kg),  would 
be  reallocated  to  Quarter  III.  A  balance 
of  30  percent,  or  30,000  lb  (66,139  kg), 
would  remain  in  Quarter  I). 
***** 

[FR  Doc.  01-26688  Filed  10-22-01:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  622 

[Doclwt  No.  011011248-1249-01;  I.D. 
092701  A] 

Rsheriaa  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Petition 
for  Emergency  Rulemaking  for  Red 
Snapper 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  agency  decision; 

denial  of  a  petition  for  emergency 

rulemaking. 

summary:  NMFS  announces  the  denial 
of  a  petition  for  emergency  rulemaking 
for  the  red  snapper  fishery  in  the  Gulf 
of  Mexico  that  was  filed  with  the  U.S. 
Department  of  Commerce  by  the  Texas 
Shrimp  Association  (TSA).  TSA's 
petition  requested  emergency 
rulemaking  to  reduce  the  2001  total 
allowable  catch  (TAG)  in  the  fishery  and 
to  shorten  the  associated  recreational 
fishing  season. 

FOR  FURTHER  MFORMATION  CONTACT:  Phil 
Steele,  telephone  727-570-5305,  fax 
727-570-5583,  e-mail 
Phil.Steele®noaa.gov. 

SUPPLEMENTARY  INFORMATION:  TSA 
petitioned  the  U.S.  Department  of 
Commerce  to  promulgate  an  emergency 
rule  to  reduce  the  2001  TAC  in  the 
directed  fisheries  for  red  snapper  in  the 
Gulf  of  Mexico  fixim  9.12  million  lb 
(MP)(4.14  million  kg)  to  not  more  than 
3  million  lb  (1.36  million  kg)  and  to 
shorten  the  recreational  fishing  season 
as  part  of  the  TAC  reduction,  llie 
petition  alleged  that  overfishing  has 
been  occurring  in  the  fishery  and  will 
occur  again  in  2001  without  the 
requested  emergency  rulemaking.  On 
April  19,  2001,  NMFS  published  a 


nodce  of  receipt  of  the  TSA  petition  and 
requested  public  comments  on  the 
petition  (66  FR  20129).  After  thorough 
consideration  of  the  petition  and  of  all 
public  comments  received.  NMFS  has 
denied  TSA's  petition  for  emergency 
rulemaking. 

Basis  for  Denial  of  the  Petition 

The  TSA  petition  states  that  the 
following  are  causes  of  previous  and 
continuing  overfishing  (iNfMFS 
responses  are  provided  as  appropriate): 

(1)  TSA  asserts  that  the  current 
definition  of  "optimum  yield"  (OY)  in 
the  Fishery  Management  Plan  (FMP)  for 
the  Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (Reef  Fish  FMP)  does  not 
conform  to  the  more  rigorous  definition 
of  OY  required  by  the  Sustainable 
Fisheries  Act  (SFA)  of  1996,  which 
amended  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

Response:  The  current  definition  of 
OY  in  the  Reef  Fish  FMP  is  "any  harvest 
level  which  maintains,  or  is  expected  to 
maintain,  over  time  a  survival  rate  or 
biomass  into  the  stock  of  spawning  age 
to  achieve  at  least  20  percent  spawning 
potential  ratio  (SPR).'"  Additionally,  the 
Reef  Fish  FMP  currently  requires  that 
overfished  red  snapper  stocks  be 
restored  to  a  level  of  20  percent  SPR  by 
2019.  However,  the  Magnuson-Stevens 
Act  and  NMFS'  National  Standard 
Guidelines  (NSG)  (63  FR  24212;  May  1. 
1998)  require  that  the  Councils  and 
NMFS  develop  new  definitions  of 
"overfishing"  and  "overfished"  for 
managed  stocks  based  on  the  ability  of 
a  stock  to  produce  maximum 
sustainable  yield  (MSY)  on  a  continuing 
basis.  While  NMFS  has  approved 
proposed  definitions  of  overfishing  that 
are  based  on  static  SPR  as  a  proxy  for 
fishing  mortality  rate,  definitions  of 
overfished  and  stock  rebuilding  targets 
must  be  biomass-based.  as  required  by 
the  Magnuson-Stevens  Act  and  the  NSG. 
For  overfished  stocks,  the  Magnuson- 
Stevens  Act  and  the  NSG  require  that  a 
recovery  plan  must  be  developed  to 
restore  overfished  stocks  to  the  biomass 
level  capable  of  producing  MSY  on  a 
continuing  basis  (Bmsy). 

?*JMFS  agrees  that  these  Magnuson- 
Stevens  Act  (as  amended  by  the  SFA) 
and  NSG  requirements  represent  a  more 
conservative  fishery  management 
approach  than  is  reflected  in  the  Reef 
Fish  FMP's  current  definition  of 
overfishing  (when  a  reef  fish  stock  or 
stock  complex  is  overfished,  overfishing 
is  defined  as  harvesting  at  a  rate  that  is 
not  consistent  with  a  program 
established  to  rebuild  the  stock  or  stock 
complex  to  the  20  percent  SPR  level), 
which  is  estimated  to  be  the  minimal 


53580 


Federal  Register /Vol.  66,  No.  205 /Tuesday,  October  23,  2001  /  Proposed  Rules 


level  needed  to  prevent  future  declines 
in  the  stock.  On  November  17, 1999, 
NMFS  disapproved  the  Gulf  of  Mexico 
Fishery  Management  Council's 
(Council)  red  snapper  rebuilding  targets, 
as  proposed  in  its  Generic  Sustainable 
Fisheries  Act  (SFA)  Amendment  to  the 
Council's  FMPs  (Generic  SFA 
Amendment),  because  the  Generic  SFA 
Amendment  specified  a  fishing 
mortality-based  stock  rebuilding  target 
rather  than  the  required  biomass-based 
target.  Further,  the  Generic  SFA 
Amendment  did  not  estimate  the  time  to 
rebuild  in  the  absence  of  fishing 
mortality,  as  required  by  the  Magnuson- 
Stevens  Act  and  the  NSG.  NMFS  also 
disapproved  the  Generic  SFA 
Amendment's  proposed  SPRs  as  proxies 
for  MSY,  OY,  and  other  stock  status 
determination  criteria.  In  conjimction 
with  these  disapproval  actions,  NMFS 
informed  the  Council  that  it  must 
submit  a  new  red  snapper  rebuilding 
plan  as  soon  as  possible  for  agency 
review. 

In  order  to  comply  with  the 
requirements  of  the  Magnuson-Stevens 
Act,  the  Coimcil  has  recently  submitted 
to  NMFS,  for  Secretarial  review,  a 
framework  action  under  the  Reef  Fish 
FMP  that  provides  for  a  revised  red 
snapper  rebuilding  plan  through  2032. 
While  a  final  agency  decision  on  this 
proposal  has  not  yet  been  made,  the 
rebuilding  plan  does  contain  new 
biomass-based  targets  and  thresholds, 
including  a  revised  OY  and  recovery 
time-frame  parameters  that,  upon 
preliminary  review,  appear  consistent 
with  the  Magnuson-Stevens  Act,  as 
amended  by  the  SFA,  and  the  NSG.  The 
proposed  action  would  institute  a  red 
snapper  31-year  rebuilding  plan  with  5- 
year  interim  management  goals.  The 
rebuilding  plan  would  maintain  the 
ciurent  TAC  set  at  9.12  MP  under  a 
constant  catch  scenario  for  the  years 
2001-2005,  with  existing  bycatch 
reduction  requirements.  Thereafter,  the 
plan  would  shift  to  a  constant  fishing 
mortality  rate  strategy.  At  that  time,  a 
reduction  in  the  red  snapper  TAC  is 
likely,  unless  other  means  of  reducing 
bycatch  and  bycatch  mortality  are  more 
effective  than  ciurently  anticipated  and 
the  stock  achieves  a  greater  level  of 
rebuilding  than  currently  anticipated. 
Under  the  constant  fishing  mortality 
rate  strategy,  TAC  is  set  as  a  constant 
proportion  of  the  stock  that  can  be 
removed  that  would  allow  the  stock  to 
rebuild  within  the  required  time  period. 
As  stock  size  increases,  so  can  the  TAC 
(i.e.,  as  the  stock  size  approaches  BMSY, 
TAC  will  be  approaching  OY).  Because 
red  snapper  are  such  a  long-lived 
species  and  the  fishery  is  in  need  of 


stability  in  all  sectors,  the  rebuilding 
plan  aspires  to  make  TAC  adjustments, 
as  necessary,  at  5-year  intervals.  Of 
coiu^e,  section  304(e)(7)  of  the 
Magnuson-Stevens  Act  requires  the 
Secretary  of  Commerce  (Secretary)  to 
review  independently  the  stock 
rebuilding  plan  itself  in  no  more  than  2- 
year  intervals  to  ensure  adequate 
progress  toward  ending  overfishing  and 
rebuilding  the  affected  stock.  The 
framework  procedure  under  the  Reef 
Fish  FMP  currently  contemplates 
annual  review  of  the  status  of  managed 
fish  stocks.  If  the  Secretary's 
independent  review,  pursuant  to  section 
304(e)(7),  results  in  a  finding  that  the 
rebuilding  plan  is  not  making  adequate 
progress,  the  Secretary  is  required  to 
notify  the  Council  immediately  and 
recommend  appropriate  further 
conservation  and  management  measiu^s 
(see  section  304(e)(7)(b)  of  the 
Magnuson-Stevens  Act).  In  light  of  the 
Council's  recent  proposal  for  a  revised 
red  snapper  stock  rebuilding  plan,  a 
reduction  in  TAC  now,  based  on  the 
current  Reef  Fish  FMP's  OY  definition, 
would  be  premature. 

(2)  TSA  asserts  that  NMFS'  scientific 
studies  indicate  that  bycatch  reduction 
devices  (BRDs)  required  in  shrimp 
trawls  in  the  Exclusive  Economic  Zone 
(EEZ)  of  the  Gulf  of  Mexico  west  of  Cape 
San  Bias,  Florida,  have  reduced  juvenile 
red  snapper  mortality  by  40  percent  or 
less  instead  of  the  50-  to  60-percent 
reduction  necessary  as  a  basis  for  the 
present  TAC  of  9.12  MP.  Further,  TSA 
asserts  that  NMFS  and  the  Coimcil  have 
greatly  exaggerated  the  importance 
(positive  impact)  of  bycatch  reduction 
for  rebuilding  the  red  snapper  stock; 
and 

(3)  TSA  asserts  that  recent  scientific 
information  presented  to  the  Council's 
Reef  Fish  Stock  Assessment  Panel 
(RFSAP)  (a  Council  scientific  advisory 
committee)  indicates  that  the  overfished 
condition  of  the  red  snapper  fishery  is 

a  result  of  excessive  fishing  pressure  by 
the  directed  fisheries,  in  particidar  the 
recreational  sector  of  the  fishery,  and 
not  a  result  of  bycatch  mortality 
associated  with  shrimp  harvest. 

Response:  The  RFSAP  again  endorsed 
the  red  snapper  stock  rebuilding  plan 
under  consideration  by  the  Council  and 
currently  under  review  by  NMFS.  The 
RFSAP  did  not  alter  its  long-standing 
opinion  that  bycatch  reduction  in  the 
shrimp  fishery  is  necessary  to  rebuild 
the  red  snapper  stock.  The  combined 
effects  of  excessive  fishing  mortality  in 
the  directed  fishery  and  bycatch 
mortality  of  juvenile  red  snappers  in  the 
shrimp  fishery  have  all  contributed  to 
the  overfished  status  of  red  snapper  in 
the  Gulf  of  Mexico.  Red  snapper  stock 


assessments  reviewed  by  the  RFSAP, 
dating  back  to  1990,  as  well  as  the 
Congressionally  Mandated  Red  Snapper 
Peer  Review  (1997),  have  not  only 
indicated  that  fishing  mortality  in  the 
directed  fishery  must  be  reduced,  but 
also  that  the  Gulf  red  snapper  stock  will 
not  recover  bom  its  overfished 
condition  without  a  significant 
reduction  in  bycatch  mortality  of 
juvenile  red  snappers  associated  with 
shrimp  trawling.  In  fact,  the  magnitude 
of  the  shrimp  fishery's  bycatch  of 
juvenile  red  snappers  far  outweighs  the 
impacts  of  TAC  adjustments  on 
rebuilding  the  red  snapper  stock.  The 
best  available  scientific  information,  as 
represented  by  continuing  scientific 
stock  assessments  and  various  scientific 
peer  reviews  over  recent  years  during 
which  the  9.12  MP  TAC  has  been  in 
place,  consistently  demonstrates  that 
even  if  the  red  snapper  TAC  were  set  at 
zero,  BRDs  and  other  measiu^s  to 
address  bycatch  mortality  of  juvenile 
red  snappers  in  the  shrimp  fishery 
would  still  be  required  in  order  to 
rebuild  this  fish  stock.  As  described 
earlier,  NMFS  is  currently  reviewing  the 
Council's  stock  rebuilding  plan,  which 
will  likely  result  in  future  reductions  in 
the  red  snapper  TAC.  However,  it 
appears  that  an  inunediate  TAC 
reduction  would  achieve  only  limited 
short-term  conservation  benefits  not 
justified  in  the  face  of  resulting 
significant  and  immediate  adverse 
impacts  on  the  red  snapper  fishery. 

A  40-percent  reduction  in  juvenile  red 
snapper  bycatch  mortality  in  the  Gulf 
shrimp  fishery  has  been  achieved,  as 
substantiated  by  data  that  NMFS 
submitted  to  the  Council  (Nichols,  1990; 
Nichols  &  Pellegrin,  1992),  and  that  the 
RFSAP  reviewed.  Further,  NMFS 
biologist  Dr.  Scott  Nichols,  at  the 
September  20-24,  1999,  RFSAP  meeting, 
and  at  the  October  27, 1999,  meeting  of 
the  Coimcil's  Scientific  and  Statistical 
Conunittee,  stated  that,  excluding  the 
now  illegal  configuration  of  a  fisheye 
BRD  covered  by  the  trawl  net's  elephant 
ear,  fisheye  BRDs  are  currently  attaining 
a  40-percent  reduction  in  fishing 
mortality  of  juvenile  red  snappers  and 
that  a  50-percent  reduction  appears 
feasible.  Additionally,  NMFS  biologist 
Dr.  John  Watson,  in  statements  to  the 
Council  at  its  November  8-12, 1999,  and 
November  13-16,  2000,  meetings, 
indicated  that  a  50-percent  bycatch 
reduction  could  be  achieved  frrim 
fisheye  BRDs.  NMFS  believes  that 
further  reductions  are  possible  with 
improved  BRD  technology.  Tests 
conducted  by  NMFS  have  already 
demonstrated  that  prototype  BRDs  can 
reduce  bycatch  mortality  of  red  snapper 
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in  shrimp  trawls  by  as  much  as  70 
percent. 

BRDs  have  significantly  reduced 
shrimp  trawl  bycatch  mortality  of  red 
snapper  and  other  species  in  the 
western  Gulf.  However,  National 
Standard  9  requires  that  bycatch  be 
reduced  to  the  extent  practicable  and 
the  Council  must  continue  to  review 
possible  measuires  that  would  achieve 
higher  levels  of  bycatch  reduction  and 
minimize  bycatch  mortality.  NMFS  has 
encouraged  the  Council  to  take 
additional  actions  throughout  the  Gulf 
to  reduce  shrimp  trawl  bycatch.  Such 
actions  could  include  extending  the 
requirement  for  BRDs  into  Federal 
waters  east  of  Cape  San  Bias,  FL;  effort 
reduction  in  the  shrimp  fishery;  closed 
areas;  or  seasonal  closures. 
Additionally,  monitoring  of  bycatch  in 
the  shrimp  fishery  must  be  improved. 
This  could  be  accomplished  with  vessel 
permits  (as  proposed  under  Amendment 
11  to  the  FMP  for  the  Shrimp  Fishery  of 
the  Gulf  of  Mexico  (Shrimp  FMP)), 
mandatory  observers,  and  mandatory 
logbooks. 

Consultants  for  TSA  presented 
scientific  information  regarding  the 
preceding  TSA  assertion  (No.  3)  at  the 
RFSAP  meeting  held  at  the  NMFS 
Southeast  Fisheries  Science  Center 
(SEFSC)  on  September  28-October  1, 
2000.  The  RFSAP  considered  three 
presentations  in  the  context  of  the 
proposed  revised  red  snapper  rebuilding 
plan:  Two  were  by  the  TSA  consultants. 
Mr.  Gazey  and  Dr.  Gallaway,  and  one 
was  by  Dr.  Shipp.  The  RFSAP 
concluded  that  "the  presentations  by 
Mr.  Gazey,  Dr.  Gallaway,  and  E)r.  Shipp 
do  not  affect  our  previous  endorsement 
of  the  rebuilding  plan." 

(4)  TSA  asserts  that  the  recreational 
sector  of  the  directed  fishery  continues 
to  exceed  its  annual  quota  under  the 
present  season  opening  and  closing 
dates. 

Response:  While  NMFS  recognizes 
that  quota  overruns  in  the  recreational 
fishery  have  occurred  in  the  past,  the 
Council  and  NMFS  have  taken  steps  to 
rectify  this  situation.  In  December  1999, 
at  the  Coimcil's  request,  NMFS  issued 
an  interim  rule  to  implement 
management  measure  changes  for  the 
red  snapper  fishery  to  address  quota 
overages  in  the  recreational  sector  and, 
thus,  reduce  overfishing  (64  FR  71056). 
The  interim  rule  established  a  Federal 
recreational  season  from  April  21 
through  October  31.  Also,  the  rule 
reduced  fishing  effort  that  would  have 
occurred  in  state  waters  after  the  closure 
of  the  Federal  season  under  the 
regulations  in  effect  prior  to 
implementation  of  the  interim  rule. 
These  actions  appear  to  have  been 


successful,  as  preliminary  data  for  the 
2000  fishing  year  indicate  that  the 
recreational  red  snapper  harvest  was 
approximately  320,000  pounds  under 
the  allowable  quota  (4.47  MP).  The 
interim  rule  measiu^s  were 
implemented  on  a  permanent  basis 
under  an  approved  regulatory 
amendment,  piusuant  to  the  Reef  Fish 
FMP's  framework  procedure,  through  a 
final  rule  issued  August  17,  2000  (65  FR 
50158).  NMFS'  goal  is  to  continue 
monitoring  the  recreational  fishery 
quota  and  to  take  additional  action  as 
warranted.  Further  discussion  of  NMFS 
and  Council  efforts  to  structiue  a  red 
snapper  recreational  fishing  season  that 
best  prevents  recreational  fishery  quota 
overruns  is  contained  in  the  response  to 
public  comment  number  2  (see  below). 

(5)  TSA  asserts  that  NMFS  is 
significantly  underestimating  fishing 
effort  in  the  recreational  sector,  which 
allows  that  sector  to  harvest  red  snapper 
in  excess  of  its  share  of  the  TAC;  and 

(6)  TSA  asserts  that  NMFS  has  failed 
to  make  a  reduction  in  the  recreational 
sector's  share  of  the  TAC  to  account  for 
these  excessive  harvests. 

Response:  The  best  scientific 
information  available  indicates  that 
effort  in  the  red  snapper  charter  vessel 
sector,  the  largest  component  of  the 
recreational  fishery,  has  not  been 
underestimated,  and  that  charter  vessels 
currently  account  for  approximately  42 
percent  of  the  total  annual  recreational 
harvest  of  red  snapper  in  the  Gulf  of 
Mexico.  NMFS  has  recently  adopted 
new  and  more  precise  and  accurate 
methodologies  for  estimating  the 
recreational  red  snapper  harvest  that 
were  developed  cooperatively  by  NMFS 
and  the  Gulf  States  Marine  Fisheries 
Commission.  This  is  part  of  a 
continuing  effort  by  NMFS  to  improve 
data  collection  for  the  recreational 
sector.  There  is  no  evidence  to  suggest 
that  recreational  landings  have  been 
underestimated. 

Comments  and  Responses 

NMFS  received  1,  567  comments 
addressing  this  petition.  They  are 
summarized  and  responded  to  here: 

Comment  1:  Fifteen  hundred  and 
sixty  three  comments  were  received  that 
opposed  the  petition  for  emergency 
rulemaking  submitted  by  TSA  including 
any  reduction  in  the  TAC  or  shortening 
of  the  2001  recreational  fishing  season. 

Response:  The  best  available  scientific 
information  indicates  that  the  9.12  MP 
(4.14  million  kg)  TAC  for  2001  may 
slow  the  recovery  in  the  early  part  of 
any  stock  rebuilding  program  but  would 
not  jeopardize  recovery  of  the  stock 
consistent  with  the  rebuilding 
requirements  of  the  Magnuson-Stevens 


Act,  particularly  if  greater  reductions  in 
bycatch  mortality  are  achieved,  as 
expected.  However,  an  immediate 
reduction  in  TAC  or  shortening  of  the 
recreational  fishing  season  for  red 
snapper  would  have  serious  adverse 
economic  effects  upon  participants  in 
the  fishery. 

Comment  2:  Included  in  the  group  of 
comments  opposed  to  the  TSA  petition 
was  a  comment  from  an  environmental 
group  expressing  its  concerns  regarding 
NMFS'  regulation  of  the  red  snapper 
recreational  fishing  season  and  the 
history  of  TAC  overruns  in  this  fishery. 
Further,  this  group  requested  that  NMFS 
close  the  recreational  and  commercial 
red  snapper  fisheries,  once  their 
allocations  are  met,  based  on  available 
real-time  data. 

Response:  The  Magnuson-Stevens  Act 
requires  that  the  Gulf  of  Mexico  red 
snapper  recreational  fisherj-  be  closed 
when  its  quota  is  reached.  To  comply 
with  this  requirement.  NMFS  works 
jointly  with  the  Council  to  implement 
management  measures  and  establish 
closure  dates  that,  based  upon  the  best 
available  scientific  information,  are 
likely  to  result  in  aimual  catches  that 
approximate  the  quota,  within  the 
margin  of  error  of  the  harvest 
projections.  NMFS  uses  a  computer 
simulation  model  to  assess  the  future 
status  of  the  red  snapper  stock.  The 
model  integrates  estimates  of  stock 
abundance  with  fishing  effort  to  project 
how  many  fish  will  be  caught  for 
various  time  periods.  This  projection 
assumes  that  the  current  year's  fishing 
effort  will  be  similar  to  that  of  previous 
years.  In-season  data  are  not  used  to 
establish  or  adjust  closure  dates; 
instead,  a  closure  date  is  based  entirely 
on  projections  of  the  model  used.  This 
is  the  only  practicable  method  of  setting 
closiue  dates  because  the  NMFS  Marine 
Recreational  Fishery  Statistics  Survey 
(MRFSS)  is  not  designed  for  real-time 
quota  monitoring.  MRFSS  data  are 
available  in  2-month  blocks,  referred  to 
as  waves,  and  landings  are  not  available 
until  5  weeks  after  the  end  of  a  wave. 
Thus,  there  is  a  time  lag  of  at  least  3 
months  before  even  preliminary  MRFSS 
landings  data  can  be  evaluated; 
consequently,  NMFS  cannot  determine 
the  closure  date  based  on  real-time 
fishery  data.  In  projecting  recreational 
fishery  harvest  rates  and  closure  dates. 
NMFS  attempts  to  approximate  the 
quota  in  the  long  term,  while 
recognizing  that  annual  variations  in  the 
catch  are  inevitable.  Based  on  the  last 
two  years'  monitoring,  the  projections 
appear  accurate  since  no  overruns 
occurred. 

Comment  3:  Four  comments  were 
received  in  support  of  the  petition. 


53582 


Federal  Register /Vol.  66,  No.  205 /Tuesday,  October  23,  2001  /  Proposed  Rules 


including  two  from  TSA  that  requested 
an  immediate  reduction  in  TAC  to  no 
more  than  3  MP  (1.36  million  kg)  and 
a  shortening  of  the  2001  recreational 
fishing  season. 

Response:  NMFS  has  reviewed  the 
administrative  records  and  coiul 
decisions  from  prior  litigation  on  the 
issue  of  the  red  snapper  TAC.  NMFS  has 
also  reviewed  more  recent  information 
regarding  the  conduct  of  the  red  snapper 
fishery,  as  discussed  above,  including 
the  petition  received  on  behalf  of  TSA 
and  the  public  comments  received  on 
the  petition.  NMFS  disagrees  with  TSA 
that  the  law  or  the  present 
circumstances  in  the  red  snapper  fishery 
require  an  immediate  reduction  in  TAC. 
As  described  below,  this  is  because  (a] 
the  Council's  proposed  red  snapper 
stock  rebuilding  plan  appears  to  comply 
with  the  Magnuson-Stevens  Act 
requirements  to  end  overfishing:  (b)  the 
deplo)rment  of  BRDs  in  the  shrimp 
fishery  appears  to  be  more  effective  than 
TAC  adjustments  in  rebuilding  the  red 
snapper  stock;  (c)  NMFS  believes  that 
greater  than  current  levels  of  reduction 
in  bycatch  mortality  of  juvenile  red 
snapper  in  shrimp  trawls  are  attainable: 
and  (d)  the  shrimp  fishery  does  not 
appear  to  be  subject  to  any 
disproportionate  regulatory  impacts 
compared  to  the  directed  red  snapper 
fisheries. 

For  these  reasons,  NMFS  disagrees 
with  TSA's  assertions,  the  majority  of 
which  have  been  raised  previously  by 
TSA  and  refuted  by  NMFS  (see  Florida 
Wildlife  Federation,  et  al.  v.  Daley,  Case 
No.  4:98cvl0lRH  (N.  D.  Fla.):  affirmed 
Case  No.  99-14747c  (11th  Circuit  Court 
of  Appeals);  Texas  Shrimp  Association 
v.  Daley,  Case  No.  4:000v2CaiH  (N.  D. 
Fla.);  affirmed  Case  No.  00-12328  (11th 
Circuit  Court  of  Appeals).  As  TSA, 
through  its  legal  coimsel,  recently 
noted,  "nothing  in  the  petidon  raised 
any  novel  questions"  (see  July  11,  2001. 
letter  from  TSA  Counsel  to  Dr.  William 
T.  Hogarth).  Rather.  TSA  asserts  that  the 
agency  is  making  decisions  based  on 
political  pressure  rather  than  on 
scientific  information  and  the 
M^nuson-Stevens  Act  (id.). 

The  best  available  scientific 
information  affirms  that  the  status  quo 
TAC  of  9.12  MP  (4.14  million  kg)  is 
compatible  with  the  stock  rebuilding 
requirements  of  the  Magnuson-Stevens 
Act,  provided  that  expected  bycatch 
reduction  levels  are  met,  that  harvests 
will  not  exceed  quotas,  and  that  future 
recruitment,  on  average,  will  increase  as 
spawning  stock  biomass  increases. 
Additionally,  the  Council  has  submitted 
a  fiamework  action  imder  the  Reef  Fish 
FMP  to  NMFS  for  approval  and 
implementation  that  would  establish  a 


revised  red  snapper  rebuilding  plan 
through  2032.  The  plan  contains  new 
biomass-based  targets  and  thresholds, 
including  a  revised  OY  and  recovery 
time-frame  parameters  that  are 
consistent  with  the  Magnuson-Stevens 
Act,  as  amended  by  the  SFA,  and  the 
NSG.  The  proposed  action  would 
institute  a  red  snapper  31-year 
rebuilding  plan  with  5-year  interim 
management  goals.  The  rebuilding  plan 
would  maintain  the  current  TAC  set  at 
9.12  MP  imder  a  constant  catch  scenario 
for  the  years  2001-2005,  with  existing 
bycatch  reduction  requirements. 
Thereafter,  the  plan  would  shift  to  a 
constant  fishing  mortality  rate  strategy, 
and  the  status  of  the  stock  would  be 
reviewed  every  5  years  to  evaluate  the 
need  for  additional  bycatch  reductions 
or  adjustments  in  TAC.  Under  the 
constant  fishing  mortality  rate  strategy, 
TAC  is  set  as  a  constant  proportion  of 
the  stock  that  can  be  removed  that 
would  allow  the  stock  to  rebuild  within 
the  required  time  period.  As  stock  |ize 
increases,  so  can  the  TAC  (i.e.,  as  the 
stock  size  approaches  Bmsy.  TAC  will  be 
approaching  OY). 

The  best  available  scientific 
information,  as  represented  by 
continuing  scientific  stock  assessments 
and  various  scientific  peer  reviews  over 
the  recent  years  during  which  the  9.12 
MP  TAC  has  prevailed,  consistently 
demonstrates  that  even  if  the  red 
snapper  TAC  were  set  at  zero,  BRDs  and 
other  measures  to  address  bycatch 
mortality  of  juvenile  red  snappers  in  the 
shrimp  fishery  woiUd  still  be  required 
in  order  to  rebuild  this  stock.  Although 
the  Court  in  the  BRD  litigation  held  that 
a  sufficient  nexus  existed  between  the 
need  for  BRDs  and  the  red  snapper  TAC 
for  purposes  of  conferring  legal  standing 
upon  the  shrimp  industry  so  they  could 
challenge  the  BRD  requirement, 
elsewhere  in  the  opinion,  as  noted 
above,  the  Court  acknowledged  that 
shrimp  trawlers'  severe  effects  upon  the 
red  snapper  population  is  beyond 
dispute  (Order  Denying  Petitions 
Challenging  Regulations,  at  7,  41).  The 
magnitude  of  the  impacts  of  the  shrimp 
fishery's  bycatch  of  juvenile  red 
snappers  far  outweighs  the  impacts  of 
TAC  adjustments  on  rebuilding  the  red 
snapper  stock.  However,  the  cxuxent  and 
foreseeable  future  regulatory  burden  for 
the  shrimpers  is  far  less  than  that  of  the 
red  snapper  fishery  participants. 

Section  304(e)(4)(A)  of  the  Magnuson- 
Stevens  Act  explicitly  states  that,  in 
pertinent  part,  fishery  management 
plans,  plan  amendments,  or  proposed 
regulations  for  an  overfished  fishery 
shall  "specify  a  time  period  for  ending 
overfishing."  The  Council's  proposed 
red  snapper  stock  rebuilding  plan,  inter 


.alia,  would  do  just  that,  while 
maintaining  stability  in  the  fishery.  As 
Judge  Hinkel  noted  in  the  decision 
upholding  the  BRD  requirement,  which 
was  affirmed  on  appeal,  rejecting  one 
viewpoint  in  favor  of  another,  when 
weighing  competing  scientific  opinions 
and  making  policy  determinations,  is 
not  an  abuse  of  discretion  (see  Order 
Denying  Petitions  Challenging 
Regulations,  Case  No.  4:98cvl01-RH.  N. 
D.  Fla,  at  22).  Further,  the  Court  noted 
that  uncertain  scientific  evidence  does 
not  preclude  making  a  decision  based, 
in  part,  upon  reasonable  expectations 
(id.  at  43). 

NMFS  believes  that  greater  reductions 
in  bycatch  mortality  of  juvenile  red 
snapper  in  shrimp  trawls  are  attainable, 
and  further  believes  that  this 
expectation  is  reasonable  based  upon 
the  following  considerations.  First,  the 
Jones-Davis  BRD  already  by  far  exceeds 
the  necessary  level  of  bycatch  reduction, 
demonstrating  concretely  that,  in  fact, 
such  reduction  is  attainable.  Although 
the  Jones-Davis  BRD  is  not  widely  used, 
due  in  large  part  to  greater  shrimp  loss 
rates,  given  its  outstanding  performance 
at  reducing  bycatch  mortality,  it  may  be 
practicable  to  expand  its  usage, 
particularly  if  shrimp  loss  rates  can  be 
reduced.  Second,  the  level  of  reduction 
in  bycatch  mortality  for  the  more  widely 
used  BRD  designs  has  steadily  improved 
since  the  BRD  requirement  became 
effective.  Initially,  reduction  levels 
among  those  BRDs  measured  27  percent, 
but  current  levels  are  between  40 
percent  and  50  percent.  Some  of  this 
improvement  has  resulted  from  minor 
modifications  to  the  gear  arising  from 
actual  use,  such  as  adjusting  the 
"elephant  ear"  flap  in  the  shrimp 
trawls.  Finally,  NMFS  is  in  the  process 
of  revising  its  BRD  certification  protocol 
following  its  experience  since  the 
original  protocol  was  implemented 
several  years  ago.  Information  from  BRD 
users  as  well  as  the  Gulf  and  South 
Atlantic  Fisheries  Foimdation  has 
indicated  the  need  for  greater  flexibility 
in  the  provisions  of  the  BRD 
certification  protocol.  NMFS  expects 
that  once  these  revisions  are  effected, 
more  efficient  and  better  performing 
BRD  designs  will  be  developed  and 
certified,  resulting  in  greater  reductions 
of  bycatch  and  bycatch  mortality  of  red 
snapper. 

lliese  developments  show  that 
reductions  in  red  snapper  bycatch 
mortality  based  on  technology  are 
feasible  and  likely.  However, 
technological  advances  are  not  the  only 
means  under  consideration  for  reducing 
red  snapper  bycatch  in  the  shrimp 
fishery.  In  addition  to  technological 
considerations,  the  Council  is 
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developing  Amendment  10  to  its 
Shrimp  FMP  to  further  address  general 
bycatch  issues.  Among  the  alternative 
actions  included  in  Amendment  10  are 
those  that  would  require  the  use  of 
BRDs  east  of  Cape  San  Bias,  FL. 
Although  the  original  BRD  requirement 
exempted  this  area  because  of  minimal 
red  snapper  occiurence  in  that  area, 
more  recent  information  (Schirripa  & 
Legault,  1999)  demonstrates  a 
significantly  increased  occurrence  of  red 
snapper  there.  The  objective  of 
Amendment  10  is  not  limited  to 
reducing  bycatch  and  bycatch  mortality 
of  red  snapper,  but  it  now  appears  that 
red  snapper  bycatch  mortality  would  be 
reduced  somewhat,  along  with  that  of 
other  species,  if  such  a  geographic 
expansion  in  the  use  of  BRDs  were 
implemented.  Amendment  10  also 
contains  other  action  alternatives,  such 
as  those  based  on  seasonal  and  areal 
adjustments  that,  in  the  course  of 
addressing  bycatch  issues  in  a  general 
sense,  will  clearly  effect  some  level  of 
reduction  in  red  snapper  bycatch 
mortality. 

In  addition  to  Amendment  10,  further 
regidation  of  the  Gulf  shrimp  fishery  to 
address  red  snapper  issues  may  become 
necessary.  For  example,  the  Council  has 
proposed,  under  its  Reef  Fish  FMP's 
framework  action,  a  31-year  rebuilding 
program  for  red  snapper.  A  fundamental 
element  of  that  proposal  is  the 
achievement  of  greater  reductions  in  red 
snapper  bycatch  mortality;  however,  the 
plan  also  provides  for  the  contingency 
of  not  achieving  that  goal.  It  seems  clear 
that  without  greater  red  snapper  bycatch 
mortality  reductions,  both  a  future 
reduction  in  the  red  snapper  TAC  and 
further  regulation  of  the  shrimp  fishery 
in  the  EEZ  are  likely.  The  latter 
possibility  appears  to  form  the  basis  for 
TSA's  assertions  that  the  Council's  and 
NMFS'  management  of  the  red  snapper 
fishery  is  somehow  unfair  to  shrim(>ers. 
These  claims  were  addressed  in  prior 
litigation,  and  the  Court  then  wrote  that 
although  the  BRD  requirement  placed 
serious  costs  on  the  shrimp  industry, 
the  directed  red  snapper  fishery  had  for 
years  been  subject  to  numerous 
restrictions,  including  increased 
minimum  fish  size  limits,  TAC  limits, 
and  reduced  bag  limits  and  trip  limits. 
The  judge  also  noted  that  the  shrimp 
industry  had,  until  recently,  not  only 


been  required  to  do  very  little  to  address 
bycatch.  but  actually  enjoyed  a  statutory 
prohibition  against  regulations 
addressing  the  bycatch  issue.  In  an 
earlier  footnote  within  that  Court 
opinion,  the  Court  stated  that  the 
specific  and  severe  effects  upon  the  red 
snapper  population  from  shrimp 
trawlers  is  "beyond  dispute."  The  judge 
concluded  that  imposing  the  BRD 
requirement  and  attendant  costs,  even 
with  a  TAC  at  9.12  MP,  was  not  only  not 
an  abuse  of  agency  discretion  or 
inequitable,  but  "perhaps  required" 
(Order  Denying  Petitions  Challenging 
Regulations,  Case  No.  4:98cvl01-RH,  at 
7,  23,  24,  25,  43-46). 

These  conclusions  are  still  applicable 
today.  The  Coimcil  has  submitted 
Amendment  1 1  to  the  Shrimp  FMP, 
which  would  establish  mandatory 
Federal  permits  for  the  shrimp  fishery, 
for  Secretarial  review,  approval,  and 
implementation.  However,  this  is  the 
only  additional  regulation  currently 
proposed  for  the  shrimp  fishery.  The 
Gulf  shrimp  fishery  is  the  only  federally 
managed  fishery  in  the  southeastern 
United  States  not  subject  to  a  permit 
requirement.  The  Federal  shrimp  permit 
would  be  available  without  any 
qualifying  criteria,  and  the  permit 
requirement  would  constitute  only  a 
minimal  burden  on  shrimp  fishermen. 
The  red  snapper  commercial  and 
recreational  fisheries,  however,  are  now 
and  have  long  been  subject  to  a  much 
more  complex  and  burdensome 
regulatory  program.  In  particular,  since 
entry  of  the  legal  opinion  referred  to 
above,  the  recreational  red  snapper 
fishing  season  has  been  significantly 
reduced  in  order  to  comply  with  the 
statutory  quota  provisions  enacted 
under  the  SFA  in  1996.  While  TSA 
seems  to  overlook  this  development, 
one  benefit  is  that  the  quota  appears  to 
have  eliminated  the  recreational 
ovemms  about  which  TSA  complains.  If 
approved  and  implemented.  Shrimp 
FMP  Amendment  10,  discussed  above, 
is  likely  to  result  in  additional 
regiilations  for  the  Gulf  shrimp  fishery. 
However,  even  if  the  most  restrictive  of 
the  amendment's  alternative  actions 
under  consideration  were  implemented, 
they  would  not  necessarily  produce  an 
inequitable  result  for  shrimp  fishermen. 

Tne  NSG  make  clear  that  under 
National  Standard  4  an  allocation  of 


fishing  privileges  may  impose  a 
hardship  upon  one  group  if  it  is 
outweighed  by  the  total  benefits 
received  by  another  group  or  groups  (50 
CFR  600.325  (c)(3)(i)).  Although  this 
guidance  generally  applies  to  a  single 
fishery,  in  this  instance,  the  red  snapper 
stock  is  more  significantly  affected  by 
the  shrimp  fishery  than  by  the  directed 
red  snapper  fishery.  The  situation  is 
clearly  analogous  to  an  allocation  of 
fishing  privileges  within  a  single 
fishery. 

In  light  of  the  foregoing,  it  appears 
that  additional  regulation  of  the  shrimp 
fishery  would  not  result  in  a 
disproportionate  regulatory  itnpact 
upon  shrimpers.  Fiuther.  rebuilding  the 
red  snapper  stock  and  minimizing 
shrimp  fishery  bycatch  is  mandated  by 
law.  Clearly,  reductions  in  shrimp  trawl 
bycatch  mortality  would  benefit  red 
snapper  fishery  participants.  However, 
even  with  additional  shrimp  regulations 
and  maintenance  of  a  9.12  MP  TAC  for 
red  snapper,  the  overall  result  would 
not  leave  the  shrimp  fishery  with  a 
greater  regulatory  burden  than  the  red 
snapper  fishery. 

Even  if  the  shrimp  fishery  does  incur 
additional  regulatory  burdens,  any 
hardships  for  the  shrimpers  will  likely 
be  far  outweighed  by  the  overall  benefits 
of  ending  overfishing  of  red  snapper  and 
restoring  the  red  snapper  fishery. 
Conversely,  immediately  lowering  the 
red  snapper  TAC.  as  suggested  by  TSA. 
would  not  result  in  any  apparent  benefit 
to  the  shrimp  industry. 

Based  on  the  discussion  above,  since 
lowering  the  red  snapper  TAC  would 
not  relieve  either  the  biological  need  nor 
the  legal  requirement  to  address  the 
bycatch  and  bycatch  mortality  of 
juvenile  red  snappers  in  shrimp  trawls, 
and  since  such  a  TAG  change  would 
severely  disrupt  and  adversely  impact 
the  red  snapperfishery.  the  National 
Marine  Fisheries  Service  has  denied  the 
TSA  petition. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  October  16.  2001. 
(ohn  Oliver, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-26678  Filed  10-18-01;  1:37  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Impaction 
Sarvica 


[Doctot  No.  01-086-1] 


Notica  of  Raquaat  for  Extansion  of 
Approval  of  an  Information  Coliaction 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
infonnation  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Virus-Serum-Toxin  Act  and  regulations. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  December 
24,  2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-086-1 . 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  yoiu  comment 
refers  to  Docket  No,  01-08&-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 


www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  Virus-Senmi-Toxin 
Act  and  regulations,  contact  Dr.  Albert 
Morgan,  Chief  Staff  OfBcer,  Center  for 
Veterinary  Biologies,  Operational 
Support  Staff.  VS.  APHIS,  4700  River 
Road  Unit  148,  Riverdale  MD  20737, 
(301)  734-8245.  For  copies  of  more 
detailed  information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles. 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 
SUPPLEMENTARY  tNFORMATKM: 

Title:  Virus-Serum-Toxin  Act  and 
Regulations. 

OMB  Number:  0579-0013. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  ^Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculttue  is 
responsible  for  assuring  that  veterinary 
biological  products  are  piu%,  safe, 
potent,  and  effective.  This  program  is 
conducted  under  the  Virus-Serum- 
Toxin  Act  (21  U.S.C.  151,  et  seq.)  and 
the  regulations  in  9  CFR.  chapter  I, 
subchapter  E.  Veterinary  biological 
products  are  defined  as  all  viruses, 
serums,  toxins  (excluding  substances 
that  are  selectively  toxic  to 
microorganisms,  e.g..  antibiotics),  or 
analogous  products  at  any  stage  of 
production,  shipment,  distribution,  or 
sale,  which  are  intended  for  use  in  the 
treatment  of  animals  and  which  act 
primarily  through  the  direct 
stimulation,  supplementation, 
enhancement,  or  modulation  of  the 
immune  system  or  immune  response. 
The  term  "biological  products" 
includes,  but  is  not  limited  to,  vaccines, 
bacterins,  allergens,  antibodies, 
antitoxins,  toxoids,  immunostimulants, 
certain  cytokines,  antigenic  or 
immunizing  components  of  live 
organisms,  and  diagnostic  components 
that  are  of  natural  or  synthetic  origin  or 
that  are  derived  from  synthesizing  or 
altering  various  substances  or 
components  of  substances,  such  as 
microorganisms,  genes  or  genetic 
sequences,  carbohydrates,  proteins, 
antigens,  allergens,  or  antibodies. 

To  accomplish  its  mission,  APHIS 
issues  licenses  to  qualified 
establishments  that  produce  biological 
products  and  issues  permits  to 
importers  of  such  products.  We  also 
enforce  requirements  concerning 


production,  packaging,  labeling,  and 
shipping  of  these  products  and  set 
standards  for  the  testing  of  these 
products. 

Fulfilling  this  responsibility  requires 
us  to  use  certain  information  collection 
activities  such  as  establishment  license 
applications,  product  license 
applications,  product  import  permit 
applications,  product  and  test  report 
forms,  and  field  study  stmmiaries.  This 
information  helps  us  to  ensure  that 
biological  products  used  in  the  United 
States  are  pure,  safe,  potent,  and 
effective. 

If  we  did  not  collect  this  information, 
we  would  be  unable  to  carry  out  this 
mission. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  infonnation 
collection  activities  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  these 
information  collection  activities.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies;  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
2.62813  hoiu«  per  response. 

Respondents:  U.S.  importers  and 
exporters  of  biological  products, 
shippers,  operators  of  establishments 
that  produce  or  test  biological  products 
or  that  engage  in  product  research  and 
development. 

Estimated  annual  number  of 
respondents:  200. 

Estimated  annual  number  of 
responses  per  respondent:  97.36. 
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Estimated  aimual  number  of 
responses:  19,472. 

Estimated  total  annual  burden  on 
respondents:  51,175  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

E>one  in  Washington,  DC,  this  16th  day  of 
October  2001. 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  01-26594  Filed  10-22-01;  8:45  am] 
BHJJNQ  CODE  341»-3«-U 


DEPARTMENT  OF  AGRICULTURE 

Natural  Raaourcea  Conaervation 
Sarvica 

(ileahaminy  Creak  Watarahad,  Bucka 
and  Montgomery  Countlaa,  PA 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
action:  Notice  of  a  Finding  of  No 
Significant  Impact. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natiu^ 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Neshaminy 
Creek  Watershed,  Bucks  and 
Montgomery  Counties.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  E.  Heard,  State  Conservationist, 
USDA-Natural  Resources  Conservation 
Service,  One  Credit  Union  Place,  Suite 
340,  Harrisburg,  Pennsylvania  17110- 
2993,  telephone  (717)  237-2200;  fax 
(717)  237-2239. 
SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Robin  E.  Heard,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  to  reduce  flood 
damages  along  the  lower  Neshaminy 
Creek.  The  planned  works  of 


improvement  will  be  a  change  from  the 
works  of  improvement  planned  in  the 
previously  approved  Work  Plan  for 
Neshaminy  Creek  Watershed.  The 
previously  planned  floodwater  retarding 
structure  will  be  replaced  with  the 
following  works  of  improvement:  flood 
warning  system;  volimtary  program  to 
acquire  or  move  residential  and 
commercial  buildings  (including  the 
establishment  of  riparian  buffers); 
volimtary  elevation  and/or  flood 
proofing  of  residential  and  commercial 
buildings;  continuation  and 
enhancement  of  floodplain  ordinances, 
the  flood  insurance  program  and  storm 
water  management. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  other  interested 
parties.  A  limited  number  of  copies  of 
the  FONSI  are  available  to  fill  single 
copy  requests  at  the  above  address. 
Basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Robin  E.  Heard. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904  "  Watershed  Protection  and  Flood 
Prevention  "  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  October  16,  2001. 
Robin  E.  Heard, 
State  Conservationist. 
[FR  Doc.  01-26695  Filed  10-22-01;  8:45  am] 

BILUNG  COOC  3410-ie-P 


DEPARTMENT  OF  COMMERCE 

Economic  Davalopmant  Adminiatratlon 

Santor  Executive  Service:  Performance 
Review  Boarda;  MemlMrahip 

AOBCY:  Economic  Development 
Administration,  Commerce. 
ACTION:  Notice. 

SUMMARY:  Annoimcement  of  New 
Members  for  the  Performance  Review 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
La  Verne  H.  Hawkins,  Department  of 
Commerce,  Office  of  Human  Resources, 
Room  7412,  Washington,  DC  20230. 
SUPPLEMENTARY  MFORMATION:  The 
following  individuals  are  eligible  to 
serve  on  the  Economic  Development 
Administration's  Performance  Review 
Board: 


Gerald  R.  Lucas,  Chairperson,  Deputy 

Chief  Financial  Officer 
Mary  Pleffner,  Chief  Financial  Officer 
James  L.  Taylor,  Deputy  Chief  Financial 

Officer,  Office  of  the  Secretary 
Deborah  Jefferson,  Deputy  Director, 

Office  of  Human  Resources 

Management,  Office  of  the  Secretary 
Samuel  Calderon,  Deputy  Director, 

Office  of  Budget,  Office  of  the 

Secretary 
La  Verne  H.  Hawkins,  Executive 

Secretary,  ITA,  Office  of  Human 

Resources  Management,  (202)  482- 

2537 

Dated:  October  17.  2001. 
Vicki  G.  Brooks, 

Human  Resources  Manager  for  the  Economic 
Development  Administration. 
[FR  Doc.  01-26589  Filed  10-22-01:  8:45  am] 

MLUNGCOOE  3610-2S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatratlon 
[A-533-810] 

Stainleaa  Steel  Bar  from  India: 
initiation  of  Antkfumping  New  Shipper 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  new  shipi>er  review. 

SUMMARY:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  stainless  steel  bar  from  India. 
In  accordance  with  section  751(a)(2)(B) 
of  the  Tariff  Act  of  1930,  as  amended, 
and  19  CFR  351.214.  we  are  initiating 
this  new  shipper  review. 
EFFECTIVE  DATE:  October  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annika  O'Hara  or  Cole  Kyle,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone  (202) 482-3798  or  (202) 482- 
1503,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (April  2001). 
SUPPLEMENTARY  INFORMATION: 
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Background 

On  July  25,  2001,  the  Department 
received  a  request  from  Uday 
Engineering  Works  ("Uday"),  pursuant 
to  section  751(a)(2)(B)  of  the  Act  and  in 
accordance  with  19  CFR  351.214(b),  to 
conduct  a  new  shipper  review  of  the 
antidimiping  duty  order  on  stainless 
steel  bar  from  India.  At  the 
Department's  direction,  Uday  amended 
its  request  for  a  new  shipper  review  on 
September  20,  2001.  This  order  has  an 
August  semi-annual  anniversary  month. 

Initiation  of  Review  | 

Pursuant  to  19  CFR  351.214(b)(2)(ui), 
Uday  certified  in  its  July  25,  2001 
request  that  it  is  not  now  and  never  has 
been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  ("POI")  (July 
1, 1993  through  December  31,  1993).  In 
its  September  20.  2001  filing.  Uday 
certified,  pursuant  to  19  CFR 
351.214(b)(2)(i),  that  it  did  not  export 
the  subject  merchandise  to  the  United 
States  diuing  the  POI.  On  September  20, 
2001.  Uday  also  submitted 
documentation  establishing:  (i)  The  date 
on  which  its  stainless  steel  bar  was  first 
shipped  for  export  to  the  United  States; 
(ii)  the  volume  of  that  shipment;  and 
(iii)  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214,  we  are  initiating  a  new  shipper 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India.  In 
accordance  with  19  CFR  351.214(h)(i), 
we  intend  to  issue  the  preliminary 
results  of  this  review  not  later  than  180 
days  after  the  date  on  which  the  review 
is  initiated.  All  provisions  of  19  CFR 
351.214  will  apply  to  Uday  throughout 
the  duration  of  this  new  shipper  review. 
The  standard  period  of  review  ("POR") 
in  a  new  shipper  review  based  on  the 
semiannual  anniversary  month  is  the  six 
month  period  immediately  preceding 
the  semiannual  anniversary  month,  i.e. 
for  the  instant  review,  February  1 
through  July  31,  2001. 

Conciurent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  company  listed  above,  imtil  the 
completion  of  the  review. 

Interested  parties  must  submit 
applications  for  disclosure  imder 
adininistrative  protective  order  in 


accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  and  19 
CFR  351.214. 

Dated:  October  17,  2001. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  01-26696  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Voluntary  Conformity 
Assessment  Systems  Evaluation 

ACTION:  Request  for  comment  on 
proposed  information  collection. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conmient  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  by  December  24,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue,  hfW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jogindar  S.  Dhillon, 
National  Institute  of  Standards  and 
Technology  (MIST).  100  Bureau  Drive, 
Stop  2100.  Gaithersburg,  MD  20899- 
2100,  telephone:  (301)  975-5521. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
(NVCASE)  Program  is  a  voluntary 
program  to  ev^uate  organizations  that 
carry  out  activities  related  to  laboratory 
testing,  product  certification,  and 
quality  system  registration.  Interested 
organizations  provide  information  to 
NIST  to  support  their  conformance  with 
established  criteria  for  any  of  these 
activities.  The  information  provided  is 
used  to  conduct  an  NVCASE  evaluation. 
Based  on  NVCASE  evaluations,  NIST 
provides  recognition  to  qualified  U.S. 


organizations.  The  ultimate  goal  is  to 
help  U.S.  manufacturers  satisfy 
applicable  product  requirements 
mandated  by  other  countries  through 
conformity  assessment  procedures 
conducted  in  this  coimtry  prior  to 
export. 

NVCASE  recognition  (1)  provides 
other  governments  with  a  basis  for 
having  confidence  that  qualifying  U.S. 
conformity  assessment  bodies  (CABs) 
are  competent,  and  (2)  facilitates  the 
acceptance  of  U.S.  products  in  foreign 
regulated  markets  based  on  U.S. 
conformity  assessment  results. 

The  NVCASE  recognition  program 
facilitates  U.S.  trade  with  Europe,  Asia 
and  the  Americas  under  govemment-to- 
govemment  agreements,  and  allows  the 
unhindered  flow  of  U.S.  products  to 
countries  in  those  regions. 

n.  Method  of  Collection 

Applicants  submit  written 
information  to  NIST. 

m.DaU 

OMB  Number:  0693-0019. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  an  extension  of  a  currently  approved 
collection. 

Affected  Public:  Accreditation  Bodies. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Estimated  Total  Annual  Cost:  The 
estimate  of  the  total  aimual  cost  to 
submit  this  information  for  fiscal  year 
2001  and  future  years  is  $3500.  The  cost 
is  borne  by  the  entities  submitting  the 
information.  The  small  increase  in  cost 
from  the  previous  estimate  is  due  to  cost 
escalation  and  experience  in  working 
with  these  organizations. 

IV.  Requests  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
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approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  October  16,  2001. 
Karen  H.  Brown, 
Acting  Director. 

[FR  Doc.  01-26697  Filed  10-22-01;  8:45  am] 
BHJJNG  CODE  3510-1»-«i 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  ttie  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  meet  Tuesday, 
November  13,  2001,  9  a.m.  to  5:30  p.m.; 
Wednesday,  November  14,  2001,  8  a.m. 
to  5:30  p.m.;  Thursday,  November  15, 
2001,  8  a.m.  to  5:30  p.m.;  Friday, 
November  16,  2001,  8  a.m.  to  3:00  p.m. 
The  Judges  Panel  is  composed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce.  The  purpose 
of  this  meeting  is  to  review  the  site  visit 
process,  review  the  final  judging  process 
and  meeting  procedures,  final  judging  of 
the  2001  applicants,  learnings  and 
improvements  for  2002,  and  update  on 
the  2002  program.  The  review  process 
involves  examination  of  records  and 
discussions  of  applicant  data,  and  will 
be  closed  to  the  public  in  accordance 
with  Section  552b(c)(4)  of  Tide  5. 
United  States  Code. 
DATES:  The  meeting  will  convene 
November  13.  2001  at  9  a.m.  and 
adjourn  at  3  p.m.  on  November  16, 
2001.  The  entire  meeting  vtrill  be  closed. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Building  222.  Red  Training 
Room,  Gaithersburg.  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz,  Director.  National  Quality 
Program,  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  20899,  telephone  number 
(301)  975-2361. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  12,  2001,  that  the  meeting  of 
the  Judges  Panel  will  be  closed  pursuant 


to  Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  as 
amended  by  Section  5(c)  of  the 
Government  in  the  Sunshine  Act  Pub.  L. 
94-409.  The  meeting,  which  involves 
examination  of  records  and  discussion 
of  Award  applicant  data,  may  be  closed 
to  the  public  in  accordance  with  Section 
552b(c)(4)  of  Tide  5.  United  States  Code, 
since  the  meeting  is  likely  to  disclose 
trade  secrets  and  commercial  or 
financial  information  obtained  fi°om  a 
person  and  privileged  or  confidential. 

Dated:  October  16,  2001. 
Karen  H.  Brown, 
Acting  Director. 
[FR  Doc.  01-26698  Filed  10-22-01;  8:45  am) 

MLLMC  COM  361»-13-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  1 00201 C] 

Marine  Mammals;  Hie  No.  1008-1637 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
John  Wise.  Ph.D..  Yale  University, 
School  of  Medicine,  P.O.  Box  208034, 
New  Haven,  CT,  06520-«034  has  been 
issued  a  permit  to  take  marine  mammal 
species  of  the  orders  Cetacea  and 
Pinnipedia  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(See  SUPPLEMENTARY  INFORMATION). 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson.  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
16,  2001,  notice  was  published  in  the 
Federal  Register  (66  FR  42997)  that  a 
request  for  a  scientific  research  permit 
to  import,  export,  or  otherwise  take 
marine  mammals  of  the  orders  Cetacea 
and  Piimipedia  had  been  submitted  by 
the  above-named  individual.  The 
requested  permit  has  been  issued  imder 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.). 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 


222-226),  and  the  Fur  Seal  Act  of  1966. 
as  amended  (16  U.S.C.  1151  et  seq.). 

Issuance  of  this  permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith.  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northwest  Region.  NMFS.  7600  Sand 
Point  Way  NE,  BIN  C15700.  Bldg.  1. 
Seattle,  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426; 

Alaska  Region,  NMFS,  P.O.  Box 
21668.  Juneau.  AK  99802-1668:  phone 
(907)586-7221;  fax  (907)586-7249; 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018; 

Protected  Species  Coordinator,  Pacific 
Area  Office.  NMFS,  1601  Kapiolani 
Blvd.,  Rm,  1110.  Honolulu,  HI  96814- 
4700;  phone  (808)973-2935;  fax 
(808)973-2941; 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371; 

Southeast  Region,  NMFS.  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 

Dated:  October  15,  2001. 
Ann  D.  Terbiuh. 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-26689  Filed  10-22-01;  8:45  ami 
BNJJNQ  COM  W10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)ustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Romania 

October  18,  2001. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  23.  2001. 
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FOR  FURTHER  MFORMAT10N  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMEFfTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  cxurent  limit  for  Category  435  is 
being  increased  for  special  shift, 
reducing  the  limit  for  Category  444  to 
account  for  the  special  shift  being 
applied  to  Category  435. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  77594,  published  on 
December  12.  2000. 


D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  18.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5.  2000.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 .  20O1  and  extends 
through  E)ecember  31,  2001. 

Effective  on  October  23,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing: 


Category 

Adjusted  twelve-nKxith 
imil' 

435 

444 

16,412  dozen. 
12.997  dozen 

^The  limits  have  not  been  adiusted  to  ac- 
count for  any  imports  exported  after  December 
31,2000. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.01-26658  Filed  10-22-01;  8:45  am] 

nUMGCOOE  3510-OR-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 

Commission. 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  AimOUNCEMENT:  Vol.  66,  No. 

201,  Wednesday,  October  17,  2001,  page 

52747. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  10:00  a.m..  Tuesday.  October 

23.  2001. 

CHANGES  IN  MEETING:  The  Commission 

meeting  regarding  Piuchaser 

Identification  Card  Program  (ANPR)  is 

canceled.  The  meeting  has  not  been 

rescheduled  at  this  time. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-009. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20207  (301) 
504-0800. 

Dated:  October  19.  2001. 
Todd  A.  Stevenson, 
Acting  Secretary. 

|FR  Doc.  01-26819  Filed  10-19-01;  3:14  pm) 
BHXING  cow  63SS-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consimier  Product  Safety 
Commission. 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
October  23.  2001. 

LOCATION:  Room  420,  East  West  Towers. 
4330  East  West  Highway.  Bethesda. 
Maryland. 

STATUS:  Closed  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 
ENFORCEMENT  MATTER  OSf  4312:  The 
Commission  will  be  brief  on  issues 
related  to  enforcement  matter  OS#  4312. 
For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
MFORMATION:  Todd  A.  Stevenson.  Office 


of  the  Secretary.  4330  East  West 
Highway,  Bethesda,  MD  20207  (301) 
504-0800. 

Dated:  October  19,  2001. 
Todd  A.  Stevenson. 

Acting  Secretary. 

[FR  Doc.  01-26820  Filed  10-19-01;  3:14  pm] 

BNJJNG  CODE  6356-01 -M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Infonnation  Collection; 
Comment  Request 

•  *  ■ 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood.  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  its 
proposed  AmeriCorps  Education  Award 
Utilization  Survey.  Copies  of  the 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluatetheaccuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
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electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  December  24, 
2001. 

ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Community  Service,  Attn.  William 
Ward,  Office  of  Evaluation.  9th  Floor. 
1201  New  York  Avenue,  NW., 
Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Ward.  (202)  606-5000.  ext.  375. 
SUPPLEMENTARY  INFORMATION: 

AmeriCorps  Education  Award 
Utilization  Survey 

Background 

One  of  the  goals  of  the  AmeriCorps 
program  is  furthering  the  educational 
opportunities  of  its  members.  The 
AmeriCorps  Education  Award  provides 
up  to  $4,725  to  help  a  member  pay  for 
further  education  or  to  repay  student 
loans.  Part-time  members  ^et  a  pro-rated 
portion  of  that  amount.  The 
Corporation's  National  Service  Trust 
data  showed  that  about  half  of  the 
AmeriCorps  graduates  who  have  earned 
Education  Awards  had  begun  to  use 
them.  Through  the  proposed  study,  the 
Corporation  seeks  to  identify  reasons  for 
non-use  of  Education  Awards.  In 
addition,  a  thorough  exploration  of 
trends  in  non-use  and  reasons  for  non- 
use  will  identify  ways  in  which  the 
Corporation  can  meaningfully  increase 
the  use  of  Education  Awards,  thus 
furthering  educational  opportunity. 

Current  Action 

The  Corporation  seeks  to  conduct  a 
survey  of  former  members  of  the 
AmeriCorps* State  and  National. 
AmeriCorps*VISTA  and 
AmeriCorps* NCCC  programs.  This 
survey  will  entail  telephone  interviews 
of  approximately  30  minutes  in  length 
with  1 .000  former  AmeriCorps 
members.  It  will  identify  trends  in  and 
reasons  for  non-use  of  the  Educational 
Awards. 

•  Type  of  Review:  New  collection. 

•  Agency:  Corporation  for  National 
and  Commimity  Service. 

•  Title:  AmeriCorps  Education  Award 
Utilization  Survey. 

•  OMB  Number:  None. 

•  Agency  Number:  None. 

•  Affected  Public:  Formet 
AmeriCorps  members. 

•  Total  Respondents:  1,000. 

•  Frequency:  One  time. 


•  Average  Time  Per  Response:  30 
minutes. 

•  Estimated  Total  Burden  Hours:  500 
hours. 

•  Tota7  Burden  Cost  (capital/startup): 
0 

•  Total  Burden  Cost  (operating/ 
maintenance):  0 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  18.  2001. 
David  Rymph, 

Acting  Director,  Department  of  Evaluation 
and  Effective  Practices. 
(FR  Doc.  01-26669  Filed  10-22-01;  8:45  am] 

BiLUNG  CODE  60S0-SS-F 


DEPARTMENT  OF  DEFENSE 

Department  Of  the  Army 

Availability  for  Nonexclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Detection  of  Antiisodles  to 
Squalene  in  Serum 

AGENCY:  U.S.  Army  Medical  Research 
and  materiel  Command,  DOD. 

action:  Notice. 

SUMMARY:  h)  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/859,389  entitled 
"Detection  of  Antibodies  to  Squalene  in 
Serum  "  filed  May  18,  2001.  This  patent 
has  been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  materiel 
Command,  ATTN:  Command  Judge 
Advocate.  MCMR-fA,  504  Scott  Street, 
Fort  Detrick,  Frederick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  The 

invention  is  a  method  for  detecting 
squalene  in  sera. 

Luz  D.Ortiz. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  01-26675  Filed  10-22-01;  8:45  am] 

BHJJNO  COOe  371IH»-«I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Cor>ceming  MettMd  of  Inhibiting  Side 
Effects  of  Ptiarmaceutical 
Compositions  Containing  Amphiphilic 
Vehicles  or  Drug  Carrier  Molecules 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 

ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/183,375  entitled 
"Method  of  Inhibiting  Side  Effects  of 
Pharmaceutical  Compositions 
Containing  Amphiphilic  Vehicles  or 
Drug  Carrier  Molecules"  filed  October 
30,  1998.  Foreign  rights  are  also 
available  (PCT/US98/23280).  This 
patent  has  been  assigned  to  the  United 
States  Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street. 
Fort  Detrick.  Frederick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPl£MENTARY  INFORMATION:  A  method 
is  provided  for  inhibiting  or  preventing 
toxicity  and  other  unwanted  effects  (a) 
caused  by  solvents  for  pharmaceuticals 
which  solvents  or  emulsifier  contain 
amphiphilic  molecules  such  as 
polyethoxylated  oils  or  a  derivative 
thereof,  or  (b)  caused  by  a  drug  in  a 
vehicle  containing  amphiphilic 
molecules  such  as  phospholipids  or 
derivative  thereof,  employing  a 
complement  inhibitor,  and 
pharmaceutical  compositions  including 
a  drug,  solvent,  or  carrier  containing 
amphiphilic  molecules  or  derivatives 
thereof,  and  a  complement  inhibitor  are 
also  provided. 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  01-26674  Filed  10-22-01:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army 

Availability  of  Noval  Dandrimer 
Tachnologiaa  for  Exduaiva,  Partially 
Exchialva  or  Non-Exduaiva  Licanaes 

agency:  U.S.  Army  Research 

Laboratory,  DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  novel 
dendhmer  based  technologies  as 
described  in  U.S.  Patent  applications 
"One-Pot  Synthesis  of  Functional 
Dendrigrafts  and  their  Block 
Copolymers  with  Simple  Initiating 
Systems"  (09/356802  filed  7/19/98)  and 
"Methods  of  using  Nanomanipulation 
for  Enhancing  Bio-Assay  Performance" 
(09/448403  filed  11/22/99).  Licenses 
shall  comply  with  35  U.S.C.  209  and  37 
CFR404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg.  459.  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-26676  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttta  Army;  Corpa  of 
Enginaara 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  ttte  Morro 
Bay  Eatuary  Faaalbillty  Study,  Morro 
Bay  California 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD.    ^ 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District  of 
the  U.S.  Army  Corps  of  Engineers  will 
prepare  a  DEIS  to  support  the  Morro  Bay 
Estuary  Feasibility  Study,  Morro  Bay, 
California.  The  Study  Area  is  the  Morro 
Bay  Estuary,  which  is  located  on  the 
central  coast  of  California  within  the 
City  of  Morro  Bay,  California.  The  Bay 
is  approximately  fouir  miles  long  and 
one  and  three  quarters  miles  at  its 
maximum  width.  The  central  portion  of 
the  bay  encompasses  the  delta  of  Chorro 
and  Los  Osos  Creeks. 

Morro  Bay  Estuary  and  associated 
wetlands  provide  valuable  habitat  for 


aquatic  wildlife  and  are  an  important 
refuge  for  migratory  birds  and  marine 
animals.  Morro  Bay  is  one  of  28 
estuaries  in  the  Environmental 
Protection  Agency's  National  Estuary 
Program. 

The  predominant  problem  that 
threatens  the  Morro  Bay  Estuary 
ecosystem  is  excessive  sedimentation 
diiring  periods  of  stormwater  flows  from 
Los  Osos  and  Chorro  Creeks.  This 
results  in  significant  increases  in  the 
volume  of  sediment  deposited  within 
the  Bay.  Deposition  results  in  loss  of 
wetlands  as  large-scale  sedimentation 
promotes  swift  progression  bom  marine 
to  degraded  salt  marsh  habitat.  The 
Feasibility  Study  will  focus  on 
addressing  the  problems  and  needs 
caused  by  sediment  deposition  in  the 
Morro  Bay  area.  The  DEIS  will  analyze 
the  potential  impacts  (beneficial  and 
adverse)  on  the  environment  for  a  range 
of  alternatives,  including  the 
recommended  plan. 

The  Los  Angeles  District,  the  Morro 
Bay  national  Estuary  Program,  and  the 
Coimty  of  San  Luis  Obispo  will 
coo(>erate  in  conducting  this  Feasibility 
Study. 

ADDRESSES:  District  Engineer,  U.S. 
Army  corps  of  Engineers,  Los  Angeles 
District,  ATTN:  CESPL-PD-RQ  (R. 
Farve),  P.O.  Box  532711,  Los  Angeles, 
California  90053-2325. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rey  Farve,  Environmental  Coordinator, 
telephone  (213)-452-3864,  or  Mr.  Tony 
Risko,  Chief,  Coastal  Studies  Group, 
telephone  (213)-452-3833. 

SUPPLEMENTARY  INFORMATION: 

1.  Authorization 

This  Feasibility  Study  was  authorized 
by  U.S.  House  Committee  on 
Transportation  and  Infrastructure 
Resolution  dated  7  May  1997  which 
states,  in  part:  "Resolved  by  the 
Committee  on  Transportation  and 
Infrastructure  of  the  United  States 
House  of  Representatives,  that  the 
Secretary  of  the  Army  is  requested  to 
review  the  report  of  the  Chief  of 
Engineers  on  Morro  Bay  Harbor,  San 
Luis  Obispo  County,  California 
published  as  House  Document  103-33, 
103rd  Congress,  1st  Session,  and  other 
pertinent  reports  to  determine  whether 
modifications  of  the  reconunendations 
contained  therein  are  advisable  at  the 
present  time  in  the  interest  of 
environmental  protection  and 
restoration  and  related  purposes  within 
the  Morro  Bay  Estuary  in  Morro  Bay, 
California." 


2.  Background 

Morro  Bay  Estuary  is  located  on  the 
central  coast  of  California  within  the 
City  of  Morro  Bay,  California.  The 
Morro  Bay  Estuary  joined  the 
Environmental  Protection  Agency's 
National  Estuary  Program  in  July  1995. 
The  Bay  contains  the  most  significant 
wetland  system  on  California's  south 
central  coast.  It  serves  a  critical 
environmental  function  on  the  Pacific 
coast  and  serves  national  and 
international  interests,  in  that  the 
Estuary  supports  several  federally  listed 
threatened  or  endangered  species,  many 
species  of  migratory  birds  protected  by 
international  treaties,  and  provides  a 
protected  harbor  of  offshore  marine 
fisheries. 

There  are  many  known  and  potential 
threats  to  this  nationally  significant 
estuary.  Sediment  threatened  to  shorten 
the  life  of  this  open  water  resource  by 
as  much  as  ten-fold.  Other  water  quality 
concerns  include  excessive  levels  of 
bacteria,  nutrients,  and  heavy  metals. 
Water  diversion,  urban  and  agricultural 
runoff,  and  increasing  impervious 
surfaces  threaten  the  long-term  health  of 
the  Bay. 

The  predominant  problem  that 
threatens  the  Morro  Bay  Estuary 
ecosystem  is  excessive  sedimentation 
during  periods  of  stormwater  flows  from 
Lost  Osos  and  Chorro  Creeks.  This 
results  in  significant  increases  in  the 
volimie  of  sediment  deposited  within 
the  Bay.  Deposition  results  in  loss  of 
wetlands  as  large-scale  sedimentation 
promotes  sMrift  progression  frvm  marine 
to  degraded  salt  marsh  habitat. 

The  non-federal  sponsor  of  the 
Feasibility  Study  is  the  Coimty  of  San 
Luis  Obispo. 

3.  Alternatives 

The  Feasibility  Study  will  focus  on 
addressing  the  problems  and  needs 
caused  by  sediment  deposition  in  the 
Morro  Bay  area.  In  general,  alternative 
plans  will  focus  on  reducing  the 
imcontrolled  sediment  deposition 
within  the  backbay,  and  associated 
restoration  of  the  ecosystem.  Alternative 
plans  will  also  consider  improving  tidal 
circulation  and  tidal  flushing.  Other 
measures  to  restore  desired 
environmental  conditions  and  habitat    ' 
for  federal  threatened  and  endangered 
species  will  be  formulated  and 
addressed  during  coordination  efforts 
with  the  general  public  and  other 
resource  agencies.  Environmentally 
sensitive  dredging  methods  will  be 
explored,  and  alternate  sites  and  uses 
for  dredged  material  will  be  considered. 

The  primary  undesirable  impacts  of 
concern  from  any  of  the  alternatives  will 
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likely  be  related  to  disposal  of  dredged 
material,  and  construction  impacts. 
These  will  be  addressed  in  the  study  as 
part  of  the  plan  formulation  of  the 
Feasibility  Study,  and  potential  impacts 
will  be  analyzed  in  the  DEIS. 

4.  Scoping  Process 

Participation  of  all  interested  Federal, 
State,  and  County  agencies,  groups  with 
environmental  interests,  and  any 
interested  individuals  is  encouraged. 
Public  involvement  will  be  most 
beneficial  and  worthwhile  in  identifying 
the  scope  of  pertinent,  significant 
environmental  issues  to  be  addressed; 
identifying  and  eliminating  from 
detailed  study  issues  that  are  not 
significant;  offering  useful  information 
such  as  published  or  unpublished  data; 
providing  direct  personal  experience  or 
knowledge  which  informs  decision 
making;  and  recommending  suitable 
mitigation  measures  to  offset  potential 
impacts  bom  the  proposed  action  or 
alternatives. 

A  public  scoping  meeting  is 
scheduled  for  November  1,  2001  in  the 
City  of  Morro  Bay.  When  available,  the 
specific  time  and  location  of  this 
meeting  will  be  annoimced  in  a  mailing 
to  those  on  the  mailing  list  developed 
for  this  project,  and  annoimced  through 
local  media  channels.  The  purpose  of 
the  scoping  meeting  will  be  to  gather 
information  frtim  the  general  public  or 
interested  organizations  about  issues 
and  concerns  that  they  would  like  to  see 
addressed  in  the  DEIS.  Conunents  may 
be  delivered  in  writing  or  verbally  at  the 
meeting  or  sent  in  writing  to  the  Los 
Angeles  District  at  the  address  given 
above.  The  scoping  period  will 
conclude  60  days  after  publication  of 
tills  NOI. 

5.  Availability  of  the  DEIS 

The  DEIS  is  expected  to  be  available 
to  the  public  for  review  and  comment 
beginning  in  the  fall  of  2003. 

Dated:  October  12,  2001 
Ridurd  G.  Thompson, 
Colonel,  Corps  of  Engineers.  District  Engineer 
(FR  Doc.  01-26673  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Federal  Student  Aaaiatanca  Programa 
under  TItIa  IV  of  the  Higher  Education 
Act  of  1965,  aa  Amandad 

AGENCY:  Department  of  Education. 

ACTION:  Notice  inviting  letters  of 
application  for  participation  in  the 
Qualify  Assurance  Program. 


SUMMARY:  The  Secretary  of  Education 
invites  institutions  of  higher  education 
that  may  wish  to  participate  in  the 
Qualify  Assurance  Program,  under 
section  487A(a)  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  to 
submit  a  letter  of  application  to 
participate  in  the  program. 
DATES:  Letters  of  application  may  be 
submitted  any  time  after  October  23, 
2001. 

ADDRESSES:  Institutions  wishing  to 
apply  to  participate  in  the  Qualify 
Assurance  Program  may  do  so  by 
mailing  a  letter  of  application  to  Barbara 
Mroz,  U.S.  Department  of  Education, 
830  First  Street,  NE.,  Washington,  DC 
20202-5232  or  by  submitting  a  letter  of 
application  electronically  to  Barbara 
Mroz  at:  Barbara.Mroz@ed.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharyn  Hutson,  U.S.  Department  of 
Education,  830  First  Street,  NE., 
Washington,  DC  20202-5232,  telephone: 
(202)  377-4379,  or  via  internet: 
Sharyn.Hutson@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-888-877-6339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print,  audio 
tape  or  computer  diskette)  on  request  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
SUPPLEMENTARY  INFORMATION: 

Background 

Institutions  of  higher  education  are 
invited  to  join  the  Department  in  an 
effort  to  simplify  regulations  and 
administrative  processes  for  the  Federal 
Student  Financial  Assistance  (SFA) 
Programs  authorized  by  TiUe  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  vision  of  the 
Qualify  Assurance  Program,  with  143 
institutions  currently  participating,  is  to 
provide  tools  that  help  all  Titie  IV 
institutions  promote  better  service  to 
students,  compliance,  and  continuous 
improvement  in  program  detivery.  The 
program  encourages  participating 
institutions  to  develop  and  implement 
their  own  comprehensive  systems  to 
verify  student  financial  aid  application 
data. 

The  Department  continues  to  support 
the  expansion  of  the  Qualify  Assurance 
Program.  The  Secretary  is  authorized  to 
provide  participating  institutions  with 
regulatory  flexibilify  for  the  verification 
of  student  data,  and  to  encourage 
alternative  management  approaches  in 
the  areas  of  institutional  processing  and 
disbursement  of  Titie  IV  funds,  and 
entrance  and  exit  counseling. 


The  Secretary  believes  that  the 
process  of  continuous  improvement 
fostered  by  the  institutions  already 
participating  in  the  Quality  Assurance 
Program  has  enhanced  not  only  the 
accuracy  of  student  aid  awards  and 
payments,  but  also  the  management  of 
student  aid  offices  and  the  delivery  of 
services  to  students.  By  expanding  the 
Qualify  Assurance  Program  to  include 
other  management  areas,  the  Secretary 
believes  it  can  serve  more  institutions 
and  promote  further  improvements. 

Features  of  the  Program 

The  mission  of  the  Quality  Assurance 
PtDgram  is  to  help  schools  attain, 
sustain,  and  advance  exceptional 
student  aid  delivery  and  service 
excellence.  For  the  past  16  years,  the 
program  has  done  that  by  providing 
participating  institutions  with  the 
flexibilify  to  design  an  institutional 
verification  program  that  more  directiy 
focuses  on  their  own  population 
segments.  It  has  also  helped  them  target 
areas  of  administration  that  affect  award 
accuracy  or  that  may  leave  the 
institution  vulnerable  to  potential 
liabilities. 

The  Quality  Assurance  Program  has 
given  institutions  the  tools  and 
techniques  to  assess,  measure,  analyze, 
correct  and  prevent  problems,  and  has 
provided  them  with  data  on  which  to 
base  their  decisions  for  solving 
problems  and  addressing  verification 
items. 

The  Secretary  encourages  institutions 
participating  in  the  Qualify  Assurance 
Program  to  evaluate  their  policies  and 
procedures  and  adopt  improvements  in 
those  procedures.  Institutions  measure 
performance  and  test  the  effectiveness 
of  their  verification  program  by  using 
the  Department's  Qualify  Analysis  Tool. 
The  Quality  Analysis  Tool  is  an 
Institutional  Student  Information 
Record  (ISIR)  analysis  software  product 
that  provides  Financial  Aid 
Administrators  with  an  in-depth 
analysis  of  their  applicant  population.  It 
allows  them  to  see  not  only  which 
FAFSA  elements  changed  when 
verified,  but  also  what  impact  these 
changes  have  upon  the  Expected  Family 
Contribution  (EFC).  This  analysis  helps 
Financial  Aid  Administrators  develop  a 
targeted  institutional  verification 
program,  which  makes  the  financial  aid 
process  easier  for  students. 

The  Qualify  Assurance  Program  also 
helps  institutions  make  improvements 
beyond  verification.  It  helps  them  set 
goals  for  continuous  improvement  in  all 
areas  of  financial  aid  delivery,  rather 
than  be  satisfied  just  to  achieve  basic 
compliance.  It  is  a  management  tool  that 
works  well  at  all  fypes  of  institutions. 
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including  2-  and  4-year  public,  private, 
and  proprietary.  One  key  benefit  of  tbe 
program:  institutions  bave  reported 
better  service  to  students  as  a  primary 
outcome  of  their  participation  in  tbe 
Quality  Assurance  Program.  Tbe 
program  is  a  partnership  between  tbe 
Department  and  tbe  participating 
institutions.  Botb  parties  become 
engaged  in  promoting  continuous 
improvement  in  tbe  administration  and 
delivery  of  tbe  student  financial 
assistance  programs,  tber^y  enhancing 
service  to  students. 

Invitation  for  Applications 

Tbe  Secretary  invites  institutions  of 
higher  education  that  administer  one  or 
more  Title  IV  programs  to  submit  a 
letter  of  application  to  participate  in  the 
Quality  Assurance  Program.  Institutions 
that  currently  participate  in  tbe  program 
may  continue  to  do  so  without 
submitting  a  new  letter  of  application. 
The  Secretary  will  review  the  letter  of 
application,  which  should  reflect  tbe 
institution's  commitment  to  the  goals  of 
the  Quality  Assurance  Program,  as 
determined  by  tbe  Secretary.  Tbe  letter 
of  application  should  address  tbe 
following  goals  in  detail: 

•  Attain  and  sustain  compliance  and 
continuous  improvement  in  program 
delivery,  and  better  service  to  students; 

•  Improve  tbe  acciu^cy  of 
institutional  verification  programs; 

•  Increase  institutional  flexibility  in 
managing  student  aid  funds,  while 
maintaining  accountability  for  tbe 
proper  use  of  those  funds; 

•  Encourage  tbe  development  of 
innovative  management  approaches  that 
advance  quality. 

Review  Process 

The  Department  will  screen 
prospective  participants  to  determine  if 
tbe  institution  meets  general  Title  FV 
eligibility  requirements  and  has  a 
demonstrated  record  of  program 
compliance.  Tbe  Secretary  may  also 
consider  tbe  institution's  performance 
with  regard  to  financial  responsibility, 
administrative  capability,  program 
review  findings,  audit  findings,  etc.  as 
outlined  in  the  regulations  and  in  tbe 
Student  Financial  Aid  Handbook: 
Institutional  Eligibility  and 
Participation  section.  Tbe  Secretary 
anticipates  that  tbe  review  of 
applications  will  begin  within  45  days 
of  tbe  date  of  this  notice.  However, 
applications  that  are  received  later  will 
also  be  considered. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 


Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  tbe  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  bave  questions  about 
using  PDF,  call  tbe  U.S.  Government 
Printing  Office  (GPO),  toll  bee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
,  of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  October  17,  2001. 
Greg  Woods, 

Chief  Operating  Officer.  Student  Financial 
Assistance. 

(PR  Doc.  01-26648  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
annoimced  in  the  Federal  Register. 
DATES:  Tuesday,  November  13,  2001, 
8:00  a.m.-6:00  p.m.;  Wednesday, 
November  14,  2001,  8:00  a.m.-5:00  p.m. 

Public  participation  sessions  will  be 
held  on:  Tuesday,  November  13,  2001, 
12:15-12:30  p.m',  5:45-6:00  p.m.; 
Wednesday,  November  14,  2001, 11:45- 
12:00  noon,  4:00-4:15  p.m. 

These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm 
these  times. 

AODRESSS:  Ameritel  Inn,  645  Lindsay 
Boulevard,  Idaho  Falls,  Idaho. 
FOR  FURTHER  INFORMATKW  CONTACT:  Ms. 
Wendy  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Board(CAB)  Facilitator,  Jason  Associates 
Corporation,  477  Shoup  Avenue,  Suite 
205,  Idaho  Falls,  ID  83402,  Phone  (208) 
522-1662  or  visit  tbe  Board's  Internet 
home  page  at  http://www.ida.net/users/ 
cab. 

SUPPLEMENTARY  MF0RMAT10N:  Purpose  of 
tbe  Board:  Tbe  purpose  of  the  Board  is 


to  make  recommendations  to  DOE  and 
its  regulators  in  tbe  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  tbe  INEEL. 

Tentative  Agenda:  (Agenda  topics 
may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  current  agenda  or  visit  tbe 
CAB's  Internet  site  at  www.ida.net/ 
users/cab/.) 

To  meet  with  tbe  new  site  manager. 

To  receive  presentations  on  and  to  discuss: 

•  Potential  site  groundwater 
contamination 

•  Authorized  DOE-Idaho  funding  for  fiscal 
year  2002 

•  INEEL  CERCLA  Disposal  Facility  (ICDF) 
and  the  CAB's  position  on  the  facility 

•  INEEL  efforts  to  identify  potential  new 
site  missions 

To  discuss: 

•  Acceptable  remediation  objectives  for 
the  Subsurface  Disposal  Area 

•  Public  perceptions  related  to  alternatives 
to  incineration 

•  Progress  to  date  on  the  Decontamination 
and  Decommissioning  Decision  Making 
Model 

•  CAB  participation  in  the  Top-to-Bottom 
DOE-HQ  review 

To  receive  status  reports  on: 

•  The  dispute  between  DOE,  the  EPA,  and 
the  State  of  Idaho  regarding  the  approach  and 
schedule  for  cleanup  at  Pit  9  (located  in 
Waste  Area  Group  at  the  Radioactive  Waste 
Management  Complex) 

•  Workforce  restructuring  at  the  INEEL 

•  Coordination  with  the  Bureau  of  Land 
Management  (regarding  Wildland  Fires 
Memorandum  of  Understanding) 

Public  Participation:  This  meeting  is 
open  to  tbe  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  tbe  Board  Chair  at  tbe 
address  or  tele-phone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  tbe 
presentation  in  tbe  agenda.  Tbe  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman.  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Etepartment  of 
Energy,  is  empowered  to  conduct  tbe 
meeting  in  a  fashion  that  will  facilitate 
tbe  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  public 
comment  during  tbe  presentations. 

Minutes:  Tbe  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
cop)ring  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
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through  Friday  except  Federal  holidays. 
Minutes  will  also  be  available  by 
writing  to  Ms.  Wendy  Lowe,  INEEL  CAB 
Facilitator,  Jason  Associates 
Corporation,  477  Shoup  Avenue,  Suite 
205,  Idaho  Falls,  ID  83402  or  by  calling 
(208) 522-1662. 

Issued  at  Washington,  DC  on  October  18, 
2001. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-26671  Filed  10-22-01;  8:45  am) 
BHJJNO  COOE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
CofHiwieelon 

[Docket  No*.  EL93-10-012  and  ER93-150- 
019] 

Boeton  Edieon  Compeny,  Notice  of 
niing 

October  17,  2001. 

Take  notice  that  on  September  26, 
2001,  New  England  Power  Company 
(NEP)  tendered  for  filing  with  tbe 
Federal  Energy  Regulatory  Commission 
(Commission)  a  compliance  refund 
report  in  accordance  with  the 
Commission's  September  13,  2001  letter 
Order  approving  settlement  filed  June 
15,  2001  in  tbe  above-captioned 
proceedings. 

Any  person  desiring  to  be  beard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  tbe  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  tbe  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  26,  2001.  Protests  will  be 
considered  by  tbe  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  vriH  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  he 
viewed  on  the  web  at  hVtpJ/ 
www.jeic.gpv  iising  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
'  assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers 

Secretary 

[FR  Doc.  01-26598  Filed  10-22-01;  8:45  am] 

BUJNQ  COOe  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofwnleeion 

Notice  of  Applicetlon  Accepted  for 
HIing  and  Soliciting  Motione  to 
Intervene,  Proteete,  and  Conunents 

October  17,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  lype  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  12093-000. 

c.  Date  pled:  August  30,  2001. 

d.  Applicant:  Qty  of  Brawley, 
California. 

e.  Name  of  Project:  Colorado  River 
Aqueduct  Desalination  and  Salton  Sea 
Water  Supply  Project. 

f.  Location:  On  the  Colorado  River 
Aqueduct  Wasteway  No.  1,  and  Salton 
S^,  in  Riverside  and  Imperial  Coimties, 
California.  Colorado  River  Aqueduct  is 
owned  by  Tbe  Metropolitan  Water 
District  of  Southern  California, 
Wasteway  No.  1  is  administered  by  the 
U.S.  Bureau  of  Reclamation,  and  the 
Salton  Sea  is  managed  by  tbe  Salton  Sea 
Authority. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael 
Clinton,  Michael  Clinton  Engineering, 
3004  Harborside  Drive,  Las  Vegas,  NV 
89117-2242,  (702)  255-1536 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

Ail  documents  (original  and  eight 
copies)  should  be  fUed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  D.C.  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  tbe 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-FiUng"  lint 

Please  include  the  project  number  (P- 
12093-000)  on  any  conunents  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenes 


filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  tbe  docvunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
Proposed  500-foot-long,  7-foot-higb 
dam,  (2)  a  proposed  impoundment 
having  and  surface  area  of  100  acres  and 
storage  capacity  of  500  acre-feet  and 
normal  water  siu^ace  elevation  of  1670 
feet  msl,  (3)  a  proposed  18-mile-long, 
48-inch-diameter  steel  penstock,  (4)  a 
proposed  powerhouse  containing  two 
generating  units  having  an  installed 
capacity  of  8.5  MW,  (5)  a  proposed 
tailrace  emptying  into  the  Salton  Sea, 
(6)  a  proposed  8-mile-long,  12.5  kV 
transmission  line,  and  (7)  appurtenant 
Facibties. 

The  project  would  have  an  annual 
generation  of  100  GWb  that  would  be 
sold  to  a  local  utility. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
pubUc  inspection.  Copies  of  this  filing 
are  on  file  with  tbe  Commission  and  are 
available  for  pubUc  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  tbe  specified 
comment  date  for  the  partic\ilar 
application  (see  18  CFiR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  I^liminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  appUcation 
must  submit  to  the  Commission,  on  ca 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
appUcation  aUows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
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comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Dociiments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  E)C  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regidatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent. 


competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conmients  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26600  Filed  10-22-01;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP01 -350-003] 

Colorado  Interatate  Gaa  Company; 
Notice  of  Compliance  Rling 

October  17,  2001. 

Take  notice  that  on  October  11,  2001, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volimie  No.  1, 
the  following  tariff  sheets  to  become 
effective  November  1 ,  2001 : 

Fifth  Revised  Sheet  No.  7A 
First  Revised  Sheet  No.  7B 
First  Revised  Sheet  No.  7C 
Seventh  Revised  Sheet  No.  8A 
Second  Revised  Sheet  No.  8B 
First  Revised  Sheet  No.  13C 
First  Revised  Sheet  No.  130 
Seventh  Revised  Sheet  No.  21 
Third  Revised  Sheet  No.  30 
Third  Revised  Sheet  No.  132A.03 
Third  Revised  Sheet  No.  231 A 
Eleventh  Revised  Sheet  No.  234A 
Fourth  Revised  Sheet  No.  306A 
Fifth  Revised  Sheet  No.  307 
Seventh  Revised  Sheet  No.  352 
Fifth  Revised  Sheet  No.  353 
Fifth  Revised  Sheet  No.  354 
Second  Revised  Sheet  No.  355 
Seventh  Revised  Sheet  No.  358 

CIG  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  Ordering 
Paragraph  (D)  of  the  Commission's 
September  26,  2001  order  in  this 
proceeding  addressing  the  new  services 
proposed  by  CIG  in  its  rate  case. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26606  Filed  10-22-01;  8:45  am) 

BILUNQ  CODE  C717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Docket  No.  RP99-220-009] 

Great  Laltea  Gaa  Tranamiaaion  Limited 
Partnerahip;  Notice  of  Negotiated  Rata 
Contract  and  Non-Conforming  Sarvica 
Agreement 

October  17,  2001. 

Take  notice  that  on  October  12,  2001, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  for 
disclosure,  a  transportation  service 
agreement  pursuant  to  Great  Lakes'  Rate 
Schedule  FT  entered  into  by  Great  Lakes 
and  Engage  Energy  America  LLC 
(Engage)  (FT  Service  Agreement).  The 
FT  Service  Agreement  being  filed 
reflects  a  negotiated  rate  arrangement 
between  Great  Lakes  and  Engage 
commencing  December  1,  2001.  Engage 
obtained  the  capacity  as  the  successful 
bidder  in  an  open  season  held  for  the 
capacity.  The  FT  Agreement  also 
constitutes  a  non-conforming  service 
agreement  as  contemplated  in  §  154.1(d) 
of  the  Commission's  regulations. 

Great  Lakes  states  that  the  FT  Service 
Agreement  is  being  filed  to  implement 
a  negotiated  rate  contract  as  required  by 
both  Great  Lakes'  negotiated  rate  tariff 
provisions  and  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natiual  Gas  Pipelines  and 
Regulation  of  Negotiated  Transportation 
Services  of  Natiiral  Gas  Pipelines, 
issued  January  31. 1996,  at  Docket  Nos. 
RM95-6-O00  and  RM96-7-000. 
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Great  Lakes  also  states  that  the  FT 
Service  Agreement  is  a  non-conforming 
service  agreement  in  that  it  deviates  in 
a  material  aspect  from  the  form  of 
service  agreement  in  Great  Lakes'  tariff. 
Accordingly,  Great  Lakes  has  also  filed 
Tenth  Revised  Sheet  No.  1  and  Original 
Sheet  No.  90  for  inclusion  in  Great 
Lakes'  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  identifying  the  FT 
Service  Agreement  as  a  non-conforming 
service  agreement  as  required  by 
§  154,112(b)  of  the  Commission's 
regulations,  effective  December  1,  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  24,  2001.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-26604  Filed  10-22-01;  8:45  am) 

BIUJNQ  CODE  •n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DockM  No.  RPOO-1 57-005] 

Kam  River  Gaa  Tranamiaaion 
Company;  Notice  of  Negotiated  Rate 

October  17,  2001. 

Take  notice  that  on  October  10.  2001. 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  the  following 
tariff  sheets  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  with  an  effective  date  November  1, 
2001: 

Second  Revised  Sheet  No.  2 
Sheet  Nos.  491-494  (Reserved) 


Original  Sheet  No.  495 

Sheet  Nos.  496-499  (Reserved) 

Second  Revised  Sheet  No.  912  (Reserved) 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  implement  negotiated 
rate  transactions  between  Kern  River 
and  Questar  Gas  Company,  and  between 
Kern  River  and  the  Town  of  Eagle 
Mountain,  in  accordance  with  the 
Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pr9ceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P,  Boergers, 

Secretary. 

(FR  Doc.  01-26605  Filed  10-22-01;  8:45  am] 

BtUJNG  COOe  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

Notice  of  Application  Accepted  for 
HIing  and  Soliciting  Motione  to 
Intervene,  Proteata,  and  Commenta 

October  17.2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  12104-000. 

c.  Date  filed:  August  2.  2001. 

d.  Applicant:  NatEl  System  US. 

e.  Name  of  Project:  W.  D.  Mayo  Dam 
Project. 

f.  Location:  On  the  Arkansas  River,  in 
Sequoyah  and  LeFlore  Counties. 
Oklahoma.  Would  utilize  the  U.S.  Army 
Corps  of  Engineer's  existing  W.  D.  Mayo 
Dam  Lock  and  Dam  #14. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gary  F. 
Ricketts,  2760  76th  Avenue  SE..  Suite 
208,  Mercer  Island,  WA  98040.  (206) 
275-0390. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,.  Washington,  DC.  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12104-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
11932-000.  Date  Filed:  March  29,  2001, 
Date  Notice  Closed:  August  8.  2001. 

1.  Description  of  Project:  The  proposed 
project  using  the  U.S.  Army  Corps  of 
Engineer's  W.  D.  Mayo  Dam  and 
impoundment  would  consist  of:  (1)  A 
proposed  powerhouse  containing  7 
generating  units  having  a  total  installed 
capacity  of  35  MW,  (2)  a  proposed  2- 
mile-long.  25  kV  transmission  line,  and 
(3)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  155  GWh  that  would  be 
sold  to  a  local  utility. 

m.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
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web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

n.  Preliminary  Pennit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Pennit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  miist 
be  received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  fiUngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION ", 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 


Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be  . 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  AppUcant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-26601  Filed  10-22-01:  8:45  am) 

BIXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-2-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Termination  of 
Gattiering  Service 

Octoberl7,  2001. 

Take  notice  that  on  October  1,  2001, 
Natural  Gas  Pipeline  Company  of 
America  (Natiual),  tendered  for  filing  in 
Docket  No.  RP02-2-000  a  request 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  15  U.S.C.  717c,  and  the  Federal 
Energy  Regulatory  Commission's  policy 
set  forth  in  its  order  on  rehearing  in 
Arkla  Gathering  Services  Company,  69 
FERC  161,280  (1994)  for  authorization 
to  terminate  services  through  previously 
certificated  and  uncertificated  gathering 
facilities  located  in  Beckham  and 
Washita  Counties,  Oklahoma  (Elk  City, 
Elk  Creek,  Liberty  Prospect,  Southwest 
BiuTis  Flat  and  West  Sentinel  Area 
Facilities)  effective  November  1,  2001. 
Natural  intends  to  sell  these  facilities  to 
Aquila  Gas  Processing  Corporation 
(Aquila). 

Natiual  states  that  copies  of  the  filing 
have  been  mailed  to  the  customers 
which  are  ciurently  receiving  service 
via  the  subject  facilities  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  24,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
(vww./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-26607  Filed  10-22-01;  8:45  am] 

BtLUNG  COOE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-41 3-001— 1] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Rling 

October  17,  2001. 

Take  notice  that  on  October  9,  2001, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariffs. 
Fifth  Revised  Volume  No.  1.  the 
following  tariff  sheets  proposed  to  be 
effective  on  September  27,  2001: 

Fifth  Revised  Volume  No.  1 

Eighth  Revised  Sheet  No.  6 
Original  Volume  No.  2 

23  Revised  Sheet  No.  lA.l 

Fourth  Revised  Sheet  No.  544 

Northern  states  that  the  above  sheets 
represent  cancellation  of  Rate  Schedule 
T-12  from  Northern's  Original  Volume 
No.  2  FERC  Gas  Tariff,  and  its 
associated  deletion  bom  the  Table  of 
Contents  in  Northern's  Voliune  Nos.  1 
and  2  tariffs. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
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20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  October  29,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tak«i.  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  ((202)208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26596  Filed  10-22-01;  8:45  am] 

BNJJNG  COM  6717-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP01-438-000] 

Norttiwest  Pipeline  Corporation;  Notice 
ofSitaVistt 

October  17, 2001. 

On  October  23-24,  2001,  the  Office  of 
Energy  Projects  (OEP)  staff  will  conduct 
a  pre-certification  site  visit  of  Northwest 
Pipeline  Corporation's  (Northwest) 
Rockies  Expansion  Project  in  various 
counties  in  Wyoming  and  Idaho.  We 
will  examine  ^e  proposed  project  route 
and  possible  route  variations.  An  aerial 
inspection  is  scheduled  for  the  entire 
route  on  the  23rd  and  the  morning  of 
the  24th.  A  ground  inspection  will  be 
conducted  by  automobile  and  on  foot  on 
the  afternoon  of  the  24th.  The  ground 
inspection  will  be  limited  to  the 
proposed  Pocatello  Loop  route. 
Representatives  of  Northwest  will  be 
accompanying  the  OEP  staff. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information  on  attending  the  site  visit, 


please  contact  the  Commission's  Office 
of  External  Affairs  at  (202)  208-0004. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26597  Filed  10-22-01;  8:45  am] 

BiLiJNC  COM  anr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  RP96-^12-058] 

Tennessee  Gas  Pipsllne  Company; 
Notice  of  Cttange  in  Rates  and 
NsgoUatsd 

October  17,  2001. 

Take  notice  that  on  September  26, 
2001,  Tennessee  Gas  Pipeline  Company 
(Teimessee)  tendered  for  filing  a  notice 
of  a  change  in  the  rates  for  the  October 
18,  2000  Negotiated  Rate  Agreement 
between  Tennessee  and  Dynegy 
Marketing  and  Trade  which  was 
accepted  by  the  Commission  in 
Tennessee  Gas  Pipeline  Company,  93 
FERC  161,168  (2000)  (November  17 
Order).  As  agreed  to  in  the  November  17 
Order,  Tennessee  is  providing  notice  of 
substitution  of  a  fixed  price  effective 
October  1,2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  24.  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inS|>ection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gpv  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boai^iera, 

Secretary. 

[FR  Doc.  01-26603  Filed  10-22-01;  8:45  am] 

MLUNQ  COM  fnr-oi-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
nimg  Mid  Soliciting  Motions  To 
Intervens,  Protests,  and  Commsnts 

October  17,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12087-000. 

c.  Dote  filed:  July  16,  2001. 

d.  Applicant:  White  River  Falls 
Energy  Associates,  Inc. 

e.  Name  of  Project:  White  River  Falls 
Project. 

f.  Location:  On  the  White  River,  near 
the  Town  of  Maupin  in  Wasco  County, 
Oregon.  The  project  would  not  use  any 
federal  lands  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-^25(r). 

h.  Applicant  Contact:  Mr.  Charles  G. 
Prewitt,  White  River  Falls  Energy 
Associates,  Inc.,  1415  140th  Avenue 
NE.,  #9.  Bellevue,  WA,  98005  (425)  957- 
1874. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  fitim  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12087-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  400-foot-long.  5-foot-high 
diversion  dam  with  a  negligible 
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impotindment,  (2)  a  proposed  1500-foot- 
long,  8.5-foot-diameter  tunnel.  (3)  a 
proposed  300-foot-long,  8.5  foot- 
diameter  steel  penstock,  (4)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  8.5 
MW,  (5)  a  proposed  tailrace,  (5)  a 
proposed  600-foot-long,  69  kV 
Transmission  line,  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  33  GWh  that  would  be 
^old  to  a  local  utility. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 
be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docketf"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Conunission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conunission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
apphcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
apphcation.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  hitent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 


does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  P'ractice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  conunents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party ^o  the  proceeding.  Any  comments, 
prote^s,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
aodress.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  apphcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-26599  Filed  10-22-01;  8:45  am) 

BIUJNO  COOE  Cn7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Eergy  Regulatory  Commission 
[Doclwt  No.  ER01-169S-001.  Hal.] 

Boston  Edison  Company,  »taL; 
Electric  Rate  and  Corporate  itogulation 
Filings 

October  17,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Boston  Edison  Company,  Cambridge 
Electric  Light  Company, 
Commonwealth  Electric  Company 

(Docket  No.  EROl-1695-001,  Docket  No. 
EROl-1695-003,  Docket  No.  EROl-1 705-001. 
Docket  No.  EROl-1 705-003,  Docket  No. 
EROl-1 782-001,  Docket  No.  EROl-1 782-003) 

Take  notice  that  on  October  12,  2001, 
Boston  Edison  Company,  Cambridge 
Electric  Light  Company  and 
Commonwealth  Electric  Company  (the 
NSTAR  Companies)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Attachm^it 
K  to  their  respective  Open  Access 
Transmission  Tariffs,  "Standard  Form  of 
Interconnection  Agreement"  in 
compliance  with  the  Commission's 
August  13,  2001  and  September  12, 
2001  orders  in  the  above-referenced 
dockets.  Cambridge  Electric  Light 
Company,  et  al.,  96  FERC  61.205,  and 
Cambridge  Electric  Light  Company,  et 
al.,  96  FERC  61,269. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  Company  Services,  Inc. 

(Docket  No.  EROl-2854-OOlj 

Take  notice  that  on  October  12,  2001, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savaimah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies), 
resubmitted  to  the  Federal  Einergy 
Regulatory  Commission  (Commission) 
Amendment  No.  2  to  the  Agreement  for 
Network  Integration  transmission 
Service  for  Alabama  Electric 
Cooperative,  Inc.,  under  Southern 
Companies  Open  Access  transmission 
tariff  to  Add  Delivery  Points.  This 
refiling  is  made  in  compliance  with 
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FERC's  letter  order  accepting 
Amendment  No.  2  for  filing  dated 
September  14,  2001  in  FERC  Docket  No. 
EROl-2854-000.  Amendment  No.  2 
provides  that  transmission  service 
under  the  referenced  service  agreement 
(Service  Agreement  No.  225  under 
Southern  Companies  Open  Access 
Transmission  Tariff  (FERC  Electric 
Tariff  Original  Volujne  No.  5)  is  to  be 
provided  at  two  new  delivery  points 
and  it  specifies  the  estimated  Direct 
Assignment  Facility  Charges  for  these 
additional  delivery  points. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  ISO  New  England  Inc. 

[Docket  No.  ER01-316-0041 

Take  notice  that  on  September  24, 
2001 ,  ISO  New  England  hic.  (the  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission)  a  Refund  Compliance 
Report  pursuant  to  the  Commission 
Order  dated  September  12.  2001. 

Comment  date:  October  29,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Califbmia  Edison  Company 

[Docket  No.  ER02-79-<K)0l 

Take  notice  that  on  October  12,  2001, 
Southern  California  Edison  Company 
(SCE)  submitted  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Letter  Agreements  between  SCE  and 
High  Desert  Power  Project.  LLC  (High 
Desert),  Pegasus  Power  Partners,  LLC 
(Pegasus),  Energy  Unlimited,  Inc. 
(Energy  Unlimited)  and  Blythe  Energy, 
LLC  (Blythe). 

These  Agreements  specify  the  terms 
and  conditions  under  which  SCE  will 
provide  limited  pre-interconnection 
services  including  prociuement, 
engineering,  and  limited  construction. 
Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  High  Desert, 
Pegasus,  Energy  Unlimited,  and  Blythe. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Transmission  Systems, 
Inc.,  Ohio  Edison  Company ,The 
Cleveland,  Electric  Illuminating 
Company,  and  The  Toledo  Edison 
Company 

[Docket  No.  ER02-80-000] 

Take  notice  that  on  October  12,  2001. 
American  Transmission  Systems,  Inc. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  on  behalf  of  itself  and 
Ohio  Edison  Company,  The  Cleveland 


Electric  Illiuninating  Company,  and  The 
Toledo  Edison  Company,  a  Service 
Agreement  for  Network  Integration 
Service  and  Operating  Agreement  for 
the  Network  Integration  Transmission 
Service  under  the  Ohio  Retail  Electric 
Program  with  Sempra  Energy  Solutions 
pursuant  to  the  American  Transmission 
Systems,  Inc.  Open  Access  Tariff.  This 
agreement  will  enable  the  party  to 
obtain  Network  Integration  Service 
under  the  Ohio  Retail  Electric  Program 
in  accordance  with  the  terms  of  the 
Tariff.  The  proposed  effective  date 
under  this  agreement  is  October  10, 
2001. 

Conunent  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-81-000) 

Take  notice  that  on  October  12,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  with  the 
Federal  Energy  RegvJatory  Commission 
(Commission)  a  Revised  Network 
Operating  A^^ement  and  a  Revised 
Network  Integration  Service  Agreement 
for  Consolidated  Water  Power 
Company.  ATCLLC  requests  an  effective 
date  of  October  1,  2001. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Energy  Supply  Company, 
LLC 

[Docket  No.  ER02-82-0001 

On  behalf  of  Hatfield's  Ferry,  LLC 

Take  notice  that  on  October  12,  2001. 
Allegheny  Energy  Supply  Company. 
LLC.  on  behalf  of  its  to-be-formed 
subsidiary.  Hatfield's  Ferry,  LLC 
(Hatfield)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
market  rate  tariff  of  general  appUcability 
under  which  it  proposes  to  sell  capacity 
and  energy  to  affiliates  and  non- 
affiliates  at  market-based  rates,  and  to 
make  such  sales  to  franchised  public 
utiUty  affiliates  at  rates  capped  by  a 
publicly  available  regional  index  price. 

Hatfield  requests  an  effective  date  no 
later  than  November  16,  2001,  and  also 
requests  expedited  Commission  review 
so  an  order  may  be  issued  by  November 
16. 2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Peimsylvania 
PubUc  Utility  Commission,  the 
Maryland  PubUc  Service  Commission, 
the  Virginia  State  Corporation 
Conunission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 


Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Duke  Energy  Vermillion,  LLC 

(Docket  No.  ER02-83-0001 

Take  notice  that  on  October  12,  2001, 
D\ike  Energy  Vermillion,  LLC  (Duke 
Vermillion)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act  an  executed 
Electric  Energy  And  Ancillary  Service 
Sales  Agreement,  dated  as  of  September 
13,  2001  between  Duke  Vermillion  and 
the  Duke  Energy  Trading  and  Marketing, 
LLC  as  a  service  agreement  under  the 
Duke  Vermillion's  FERC  Electric  Tariff 
No.  1. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Nevada  Power  Company 

(Docket  No.  ER02-84-000| 

Take  notice  that  on  October  12,  2001, 
Nevada  Power  Company  (Nevada 
Power)  filed  with  the  Federal  Energy 
RegiUatory  Commission  (Commission), 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  executed  Interconnection 
and  Operation  Agreement  between 
Nevada  Power  and  Duke  Energy  Moapa, 
LLC. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Lake  Road  Generating  Company, 
L.P. 

(Docket  No.  ER02-85-0001 

Take  notice  that  on  October  12.  2001. 
Lake  Road  Generating  Company,  L.P. 
(Lake  Road)  tendered  for  filing  with  the 
Federal  Energy  RegiUatory  Commission 
(Commission)  a  service  agreement  for 
power  sales  (Service  Agreement)  with 
its  affiliate,  PG4E  Energy  Trading- 
Power.  L.P.  (PGET)  pursuant  to  which 
Lake  Road  will  sell  capacity,  energy  and 
ancillary  services  to  PGET  at  market- 
based  rates  according  to  its  FERC 
Electric  Tariff  No.  1. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PG&E  Dispersed  Generating 
Company,  LLC 

[Docket  No.  ER02-«6-000] 

Take  notice  that  on  October  12,  2001, 
PG&E  Dispersed  Generating  Company, 
LLC  (PG&E  Dispersed  Gen)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
service  agreement  for  power  sales 
(Service  Agreement)  with  its  affiliate, 
PG&E  Energy  Trading-Power,  L.P. 
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(PGET)  pursuant  to  which  PG*E 
Dispersed  Gen  will  sell  capacity,  energy 
and  ancillary  services  to  rcET  at 
market-based  rates  according  to  its 
FERC  Electric  Tariff  No.  1. 

Comment  date:  November  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  MiUennium  Power  Partners,  L.P. 

[Docket  No.  ER02-87-0001 

Take  notice  that  on  October  12,  2001, 
Millennium  Power  Partners,  L.P. 
rendered  for  Bling  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  service  agreement  for 
power  sales  (Service  Agreement)  with 
its  affiliate,  PG&E  Energy  Trading- 
Power,  L.P.  pursuant  to  which 
Millenniimi  wiU  sell  capacity,  energy 
and  ancillary  services  to  PGET  at 
market-based  rates  according  to  its 
FERC  Rate  Schedule  No.  1. 

Comment  date:  November  2.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noUce. 

13.  Madison  Windpower,  LLC 

(Docket  No.  ER02-88-000I      j 

Take  notice  that  on  October  12,  2001, 
Madison  Windpower,  LLC  (Madison) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  a  service  agreement  for 
power  sales  (Service  Agreement)  with 
its  affiliate,  PG&E  Energy  Trading- 
Power,  L.P.  (PGET)  pursuant  to  which 
Madison  will  sell  capacity,  energy  and 
ancillary  services  to  PGET  at  market- 
based  rates  according  to  its  FERC 
Electric  Tariff  No.  1. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Mountain  View  Power  Partners, 
LLC 

(Docket  No.  ER02-89-000| 

Take  notice  that  on  October  12.  2001. 
Mountain  View  Power  Partners,  LLC 
(Moimtain  View)  filed  with  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  a  service  agreement  for 
power  sales  (Service  Agreement)  with 
its  affiliate,  PG&E  Energy  Trading- 
Power,  L.P.  (PGET)  as  required  by  the 
Commission  in  its  letter  Order  of 
February  9,  2001.  See  Mountain  View 
Power  Partners,  LLC,  Docket  No.  EROl- 
1336-000  (delegated  letter  order  issued 
February  9.  2001)  (Section  205  Letter 
Order).  See  also  Prior  Notice  and  Filing 
Requirements  Under  Part  0  of  the 
Federal  Power  Act,  64  FERC  61.139 
clarified,  65  FERC  61,081  (1993) 
(permitting  non-marketer  public  utilities 
with  umbrella  form  of  service 
agreements  on  file  with  the  Commission 


to  file  individual,  executed  service 
agreements  with  the  Commission  within 
thirty  days  of  commencing  service).  The 
Service  Agreement  commits  Mountain 
View  to  sell  capacity,  energy  and 
ancillary  services  to  PGET  at  market- 
based  rates  according  to  its  FERC 
Electric  Tariff  No.  1. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Williams  Energy  Marketing  k. 
Trading  Company 

(Docket  No.  ER02-91-0001 

Take  notice  that  on  October  12,  2001, 
Williams  Energy  Marketing  &  Trading 
Company  (Williams  EM&T)  made  an 
informational  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conmiission)  detailing  and  supporting 
their  Annual  Fixed  Revenue 
Requirements  and  their  Variable  O&M 
Rates  as  required  by  Schedule  F  of  the 
reliability  Must  Run  Agreement  with  the 
California  Independent  System  Operator 
(CAISO).  Copies  of  the  filing  have  been 
served  upon  the  CAISO  both  in  hard 
copy  and  electronic  format.  Williams 
EM&T  requests  an  effective  date  of 
January  1,2002. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-92-000) 

Take  notice  that  on  October  12,  2001, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  luiexecuted  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  CPV  Cunningham  Creek  LLC 
(CPV).  The  unexecuted  Interconnection 
Agreement  sets  forth  the  terms  and 
conditions  governing  the 
interconnection  between  a  combustion 
turbine  and  steam  cycle  project  to  be 
constructed  by  CPV  and  Dominion 
Virginia  Power's  transmission  system. 

Dominion  Virginia  Power  requests 
that  the  Commission  accept  this  filing 
and  make  the  Interconnection 
Agreement  effective  on  December  11, 
2001. 

Copies  of  the  filing  were  served  upon 
CPV  Cunningham  Creek  LLC  and  the 
Virginia  State  Corporation  Commission. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Consumers  Enei^  Company 

(Docket  No.  ER02-94-000] 

Take  notice  that  on  October  12,  2001 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Nordic  Marketing,  L.L.C.,  (Customer) 
under  Customer'  FERC  Electric  Tariff 
No.  9  for  Market  Based  Sales.  Copies  of 
the  filing  were  served  upon  the 
Customer  and  the  Michigan  Public 
Service  Commission. 

Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  as  of  September  26,  2001. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Power  Resource  Group,  Inc. 

(Docket  No.  ER02-95-0001 

Take  notice  that  on  October  12,  2001, 
Power  Resource  Group,  Inc.  (PRG) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  market-based  rate 
schedule,  Rate  Schedule  FERC  No.  1, 
Original  Volume  No.  1 .  PRG  proposes 
that  its  Rate  Schedule  FERC  No.  1, 
Original  Volume  No.  1  become  effective 
October  15,  2001,  which  is  one  business 
day  after  the  date  (^  filing. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-96-O001 

Take  notice  that  on  October  12,  2001. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  by  Virginia  Electric  and  Power 
Company  to  Pepco  Energy  Services 
designated  as  Service  Agreement  No. 
343  under  the  Company's  Retail  Access 
Pilot  Program,  pursuant  to  Attachment  L 
of  the  Company's  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volimie  No.  5,  to 
Eligible  Purchasers  effective  June  7, 
2000.  Copies  of  the  filing  were  served 
upon  Pepco  Energy  Services,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Conunission. 

Dominion  Virginia  Power  requests  an 
effiective  date  of  October  1.  2001,  the 
date  requested  by  the  customer. 
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Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Doyle  I,  L.L.C.  Walton  Electric 
Membership  Corporation 

(Docket  No.  EC02-3-0001 

Take  notice  that  on  October  12.  2001. 
Doyle  I,  L.L.C.  (Doyle)  (on  behalf  of 
Power  Generation  Investco,  L.L.C. 
(Investco)  and  Enron  North  America 
Corp.  (ENA)  and  Walton  Electric 
Membership  Corporation  (Walton)  filed 
virith  the  Federal  Energy  Regiilatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  Investco  will  transfer 
all  of  the  membership  interests  it  holds 
in  Doyle  to  Walton  through  an  LLC 
Interest  Purchase  Agreement. 
Applicants  request  confidential 
treatment  of  Exhibit  I,  pursuant  to  18 
CFR  388.112  of  the  Commission's 
regulations,  for  the  written  instruments 
associated  with  the  proposed 
disposition. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Niagara  Mohawk  Holdings,  Inc. 
Select  Energy,  Inc. 

(Docket  No.  EC02-4-0001 

Take  notice  that  on  October  12,  2001, 
Niagara  Mohawk  Holdings,  Inc.  and 
Select  Energy,  Inc.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jxirisdictional  facilities  whereby  Select 
Energy  will  acquire  all  of  the  common 
stock  of  Niagara  Mohawk  Energy 
Marketing,  Inc..  an  indirect,  wholly 
owned  subsidiary  of  Niagara  Mohawk 
Holdings.  Inc.  and  an  indirect  change  of 
control  of  the  jurisdictional  facilities  of 
Niagara  Mohawk  Energy  Marketing.  Inc. 
will  occur  as  a  result  of  the  proposed 
stock  transfer. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Vermont  Yankee  Nadear  Power 
Coipwatioii  and  Entaigjr  Nuclear 
Vermont  Yankee,  LLC 

[Docket  No.  EC02-«-O00l 

Take  notice  that  on  October  12.  2001, 
Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC)  and  Entergy 
Nudear  Vermont  Yankee.  LLC  (Entergy 
Nudear  VY)  filed  with  the  Federal 
Energy  Regulatory  Ccnnmission 
(Commission),  an  application  pursuant 


to  section  203  of  the  Federal  Power  Act 
for  authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  VYNPC 
will  divest,  and  Entergy  Nuclear  VY  will 
acquire,  the  510  megawatt  Vermont 
Yankee  Nuclear  Power  Station  located 
in  Vernon,  Vermont,  including  the 
fadlity's  appurtenant  interconnection 
fadlities. 

Comment  date:  November  2,  2001,  in 
accordance  w'ih  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Boston  Edison  Company 

(Docket  Nos.  EL93-10-000,013  and  ER93- 
150-000,  020] 

Take  notice  that  on  October  12.  2001, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  with  the 
Federal  Energy  Regxilatory  Commission 
(Commission),  in  compliance  with  the 
Commission's  September  13,  2001  order 
in  Docket  Nos.  EL93-10-O00,  010  and 
EL93-1 50-000,  017,  a  refund  report  and 
notices  of  cancellation  in  connection 
with  services  it  had  provided  to 
Commonwealth  Electric  Company  and 
Montaup  Electric  Company  pursuant  to 
Pilgrim  Unit  sale  contracts  with  those 
utilities  (FPC  Rate  Schedule  Nos.  68  and 
69,  respectively). 

Copies  of  the  filing  were  served  upon 
Commonwealth  Electric  Company  and 
National  Grid  USA  (the  successor  to 
Montaup  Electric  Company). 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Mirant  Chalk  Point,  LLC;  Mirant 
Mid-Atlantic,  LLC;  Mirant  Peaker,  LLC; 
Mirant  Potmnac  River.  LLC 

(Docket  No.  ELOl-97-001] 

Mirant  Americas  Energy  Marketing, 
L.P.,  Potomac  Electric  Power  Company 

(Docket  No.  EROl-2634-OOlI 

Take  notice  that  on  October  15,  2001, 
Mirant  Americas  Energy  Marketing,  L.P. 
(Mirant  Americas)  and  Potomac  Electric 
Power  Company  jointly  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
in  accordance  with  the  Commission's 
order  issued  on  September  14.  2001.  in 
the  above-captioned  docket,  two  service 
agreements  pursuant  to  Mirant 
Americas'  FERC  Electric  Market  Rate 
Tariff.  Original  Volume  No.  1. 

Comment  date:  November  5,  2001.  in 
accordance  vnth  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Pacific  Gas  and  Electric  Company 

(Docket  Nos.  ER91-305-007  and  EL92-18- 
004] 

Take  notice  that  on  October  12,  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  modifications 
to  the  Supplements  to  PG&E  Rate 
Schedule  FERC  No.  143,  the  Principles 
for  Tesla-Midway  Transmission  Service. 
(SOTP)  between  PG&E  and 
Transmission  Agency  of  Northern 
California  (TANC)  in  compliance  with 
Orders  of  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Docket 
Nos.  ER91-505-001  and  EL92-18-000. 
The  modifications  are  detailed  in  the 
redline  version  of  the  Supplements 
submitted  in  this  filing. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  to  the  parties 
designated  on  the  service  list  compiled 
by  the  Commission  in  FERC  Docket  Nos. 
ER91-505-000  and  EL92-18-000. 

Comment  date:  November  2,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Mrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-26668  Filed  10-22-01;  8:45  am] 
I  COOK  tnj-m-f 


53602 


Federal  Register /Vol.  66,  No.  205 /Tuesday,  October  23,  2001 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  No.  EQ02-3-000,  et  «A] 

Uano  Estacado  Wind,  LP.  tat. 
Electric  Rate  and  CorJMrate  Regulation 
Rllnge  j 

October  16,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Llano  Estacado  Wind,  LP 

[Docket  No.  EG02-3-O00]      | 

Take  notice  that  on  October  10,  2001, 
Llano  Estacado  Wind,  LP,  823  Congress 
Avenue,  Suite  515,  Austin,  Texas  78701. 
(Llano  Estacado  Wind)  filed  with  the 
Federal  Energy  Regidatory  Commission 
(Commission)  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Llano  Estacado  Wind  is  a  Texas 
limited  partnership  that  plans  to 
construct,  own  and  operate  the  Llano 
Estacado  Wind  RanchTM  at  White  Deer, 
a  small  power  production  facility 
located  approximately  three  miles 
northwest  of  White  Deer,  Texas  in 
Carson  Coimty  (the  Facility),  and  will 
engage  exclusively  in  the  generation  of 
electric  energy  for  sale  at  wholesale.  The 
Facility  will  consist  of  a  wind-powered 
generation  facility  with  a  power 
production  capacity  of  approximately 
78.8  megawatts  and  associated  control, 
substation  and  interconnection  « 

facilities.  No  rate  or  charge  for,  or  in 
connection  with,  the  construction  of  the 
Facility,  or  for  electric  energy  produced 
thereby  (other  than  any  portion  of  a  rate 
or  charge  that  represents  recovery  of  the 
cost  of  a  wholesale  rate  or  charge),  was 
in  effect  under  the  laws  of  any  State  of 
the  United  States  on  October  24, 1992. 

Copies  of  this  Application  have  been 
served  upon  the  Public  Utilities 
Commission  of  Texas  and  the  Securities 
and  Exchange  Commission. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  GNE,  LLC 

[Docket  No.  EG02-4-000] 

Take  notice  that  on  October  5,  2001 , 
GNE,  LLC,  located  at  1  Katahdin 
Avenue,  Millinocket,  Maine,  04462- 
1398,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  application  for  determination  of 
exempt  wholesale  generator  status 


pursuant  to  Part  365  of  the 
Conunission's  regulations. 

GNE,  LLC  is  a  Delaware  limited 
liability  company  that  will  own  and 
operate  four  hydroelectric  plants  located 
at  or  near  Millinocket,  Maine,  with  a 
total  nameplate  capacity  of 
approximately  130  megawatts  and 
certain  undivided  joint  ownership 
interests  in  several  transmission 
interconnection  components  that  will  be 
part  of  the  eligible  facility.  GNE,  LLC 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and  operating 
all  or  part  of  one  or  more  eligible 
facilities  and  selling  electric  energy  at 
wholesale. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Energy  Services  Nevada,  lac 

[Docket  No.  EG02-6-000] 

Take  notice  that  on  October  9,  2001, 
Energy  Services  Nevada,  Inc. 
(Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  for  a 
determination  of  Exempt  Wholesale 
Generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  will  own  or  operate,  or 
both  own  and  operate,  an  electric 
cogeneration  fecility  with  a  capacity  of 
approximately  2.7  MW  (along  with 
appurtenant  interconnected 
transmission  facilities)  located  in 
Femley,  Nevada.  All  electric  output 
fi'om  the  facility  will  be  sold  exclusively 
by  Applicant  at  wholesale. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  ISO  New  England  Inc. 

[IDocket  Nos.  ELOO-62-0361 

Take  notice  that  on  October  3,  2001 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  submitted  to  the 
Federal  Energy  Regxdatory  Commission 
(Commission),  the  Seventy -Eighth 
Agreement  Amending  New  England 
Power  Pool  Agreement  and  the  Seventy- 
Ninth  Agreement  Amending  New 
England  Power  Pool  Agreement  in 
response  to  requirements  of  the 
Commission's  August  27,  2001  order  in 
Docket  No.ELOO-62-030,  New  England 
Power  Pool,  96  FERC  61,228  (2001),  and 
the  Commission's  August  28,  2001  order 
in  Docket  Nos.  ELOO-62-026  and  ELOO- 
62-029,  ISO  New  England  Inc.,  96  FERC 


61,234  (2001).  NEPOOL  has  noted  for 
each  an  effective  date  of  September  1, 
2001. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  persons  identified  on  the 
service  list  in  the  captioned  proceeding, 
the  NEPOOL  Participants  and  the  six 
New  England  state  governors  and 
regiilatory  commissions. 

Comment  date:  November  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Service  Company 

[Docket  Nos.  EL02-5-000  and  ER02-65-000] 

Take  notice  that  on  October  9,  2001, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  petition  for  a 
declaration  of  APS'  rights  and 
obligations  with  respect  to  a  Lease 
Power  Agreement  between  APS  and 
Electrical  District  No.  Three  of  the 
County  of  Pinal  and  the  State  of  Arizona 
(ED-3). 

APS  also  submits  notice  of 
termination  of  a  Lease  Agreement 
governing  the  Facilities. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Co. 

[Docket  Nos.  ER93-465-029,  ER93-922-015, 
EL94-12-010.  OA96-39-005,  ER96-2381- 
003] 

Take  notice  that  on  October  11,  2001, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Conunission  (Commission)  a  refund 
compliance  report  in  connection  with 
the  July  7,  2000  settlement  agreement 
between  FPL  and  Orlando  Public 
Utilities,  which  the  Commission 
approved  by  a  letter  order  issued 
September  13,  2001,  in  the  above- 
captioned  dockets.  Applicants  state  that 
copies  of  this  filing  have  been  served  on 
the  official  service  lists  in  the  above- 
captioned  dockets. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Energy  Group  of  America,  Inc. 

[Docket  No.  EROl-2694-OOlj 

Take  notice  that  on  October  11,  2001, 
the  Energy  Group  of  America,  Inc. 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  First  Revised  Rate 
Schedule  No.  1  in  compliance  with  the 
Conunission's  Letter  Older  dated 
September  18,  2001.  The  First  Revised 
Rate  Schedule  No.l  has  been  modified 
to  incorporate  the  designation 
information  required  by  Order  No.  614. 

The  Energy  Group  of  America,  Inc. 
states  that  a  copy  of  this  filing  has  been 
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served  on  each  person  designated  on  the 
official  service  Ust  in  Docket  EROl- 
2964. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pilot  Power  Group,  Inc. 

(Docket  No.  EROl-1699-0031 

Take  notice  that  on  October  9,  2001, 
Pilot  Power  Group,  Inc.  (Pilot)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  the  Commission's  Order  on 
April  30,  2001,  submitting  its  index  and 
a  description  of  its  seller/end  users. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Midwest  independent  Transmission 

[Docket  No.  EROl-3142-001] 

Take  notice  that  on  October  1 1 ,  2001 , 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  corrected  copy  of  the 
clean  version  of  Attachment  Q  to  its 
Open  Access  Transmission  Tariff 
(OATT),  FERC  Electric  Tariff,  Original 
Volume  No.  1,  which  was  previously 
accepted  for  filing  in  Docket  No.  ER9B- 
1438-000,  and  which  has  been 
reformatted  to  conform  to  the 
requirements  of  Order  No.  614. 

The  Midwest  ISO  seeks  an  effective 
date  of  November  27,  2001.  The 
Midwest  ISO  also  seeks  waiver  of  the 
Commission's  Regulations,  18  CFR 
385.2010  (2000)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-5  7-0001 

Take  notice  that  on  October  9,  2001, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  service  agreement  for 
Firm  Point-to-Point  Transmission 
Service  with  Southwestern  Public 
Service  Marketing  (Transmission 
Customer).  SPP  requests  an  effective 
date  of  January  1,  2002  for  this  service 
agreement. 

A  copy  of  this  filing  was  served  on  the 
Transmission  Customer. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Amerm  Services  Company 

[Docket  No.  ER02-58-000] 

Take  notice  that  on  October  9,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Transmission  System 
Interconnection  Agreement  between 
ASC  and  Clay  County  Trust  2000.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Clay  Coimty 
Trust  2000  pursuant  to  Ameren's  Open 
Access  Transmission  Tariff. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Xoel  Energy  Services  Inc. 

[Docket  NO.ER02-59-O00] 

Take  notice  that  on  October  9,  2001, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Public  Service  Company  of 
Colorado  (PSCo),  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Short- 
Term  Firm  and  a  Non-Firm  transmission 
service  agreement  between  PSCo  and 
Exelon  Generation  Company,  LLC. 

PSCo  requests  that  the  Commission 
accept  the  agreement  effective 
September  6,  2001,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER02-60-000J 

Take  notice  that  on  October  9,  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  Generator 
Interconnection  Agreement  (GLA)  to 
replace  the  imexecuted  placeholder  GLA 
that  is  part  of  the  Generator  Special 
Facilities  Agreement  (GSFA)  between 
PG&E  and  Pacific  Gas  and  Electric 
Company  and  La  Paloma  Generating 
Company,  LLC,  as  agent  for  La  Paloma 
Generating  Trust,  Ltd.  (La  Paloma) 
(collectively.  Parties)  providing  for 
Special  Facilities  and  the  parallel 
operation  of  La  Paloma's  generating 
facility  and  the  PG&E-owned  electric 
system  that  is  on  file  with  the 
Commission  as  PG&E  Rate  Schedule 
FERC  No.  220.  PG&E  also  tendered  for 
filing  a  Supplemental  Letter  Agreement 
between  the  Parties.  A  Notice  of 
Termination  will  terminate  PG&E  Rate 
Schedule  FERC  No.  220,  and  the  GSFA, 
the  newly-executed  GLA  and 
Supplemental  Letter  Agreement  will  be 


re-designated  as  Service  Agreement  18 
uinder  PG&Es  Electric  Tariff,  6Uj 
Revised  Volume  No.  5. 

Copies  of  this  filing  have  been  served 
upon  La  Paloma,  the  California 
Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission. 

Comment  date:  October  30.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kentucky  Utilities  Company 

[Docket  No.  ER02-61-0001 

Take  notice  that  on  October  9,  2001, 
Kentucky  Utilities  Company  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  executed  Amendment  the 
interconnection  between  Kentucky 
Utilities  Company  and  East  Kentucky 
Power  Cooperative,  Inc.  The  agreements 
provides  for  the  construction  of 
facilities  to  add  an  additional 
interconnection  ppint  on  Kentucky 
Utilities  Company's  Loudon  to 
Winchester  69kV  transmission  line  to 
serve  the  new  load  area  referred  to  as 
the  Treehaven  load  station. 
Additionally.  Kentucky  Utilities 
Company  will  transfer  load  from  a 
substation  named  Columbia  to  a  new 
substation  referred  to  as  Columbia 
South  on  the  East  Kentucky  Power 
Cooperative's  Siunmer  Shade  to 
Sewellton  Jimction  69  Kv  line.  The 
Amendment  is  numbered  18. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kentucky  Utilities  Company 

[Docket  No.  ER02-62-0O0I 

Take  notice  that  on  October  9.  2001, 
Kentucky  Utilities  Company  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  executed  Amendment  the 
interconnection  between  Kentucky 
Utilities  Company  and  East  Kentucky 
Power  Cooperative,  Inc.  The  agreement 
provides  for  the  reactivation  of  a 
previously  constructed  load  station  on 
the  East  Kentucky  Power  Cooperative's 
69  kV  line  from  Kentucky  Utilities 
Company's  Lynch  substation  to  East 
Kentucky  Power  Cooperative's  Oven 
Fork  substation.  The  reactivated  load 
station  is  referred  to  as  the  Arkland  load 
station.  The  Amendment  is  numbered 
20. 

Comment  date:  October  30,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Virgiiiia  Electric  and  Power 
Company 

(Docket  No.  ER02-63-0001 

Take  notice  that  on  October  9,  2001 , 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  tihe 
Federal  Energy  Regulatory  Commission 
(Commission)  an  unexecuted  Generator 
interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Swells  Fargo  Bank  Northwest, 
National  Association  (Wells  Fargo).  The 
Interconnection  agreement  sets  forth  the 
terms  and  conditions  under  which 
Dominion  Virginia  Power  will  provide 
interconnection  service  for  Wells 
Fargo  "s  yet  to  be  built  generating 
facility. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  set  an 
effective  date  of  December  10,  2001  for 
the  Interconnection  Agreement. 

Copies  of  the  filing  were  served  upon 
Wells  Fargo  bank  Northwest,  National 
Association  and  the  Virginia  State 
Corporation  Conunission. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Mirant  Delta,  LLC  and  Mirant 
Potrero,  LLC 

[Docket  No.  ER02-64-000I       | 

Take  notice  that  on  October  9,  2001, 
Mirant  Delta,  LLC  and  Mirant  Potrero, 
LLC  provided  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  informational  filing  in  compliance 
with  Schedule  F  of  their  respective 
Must-Rim  Service  Agreements  with  the 
California  Independent  System  Operator 
Corporation. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  ProgreM  Energy  Inc.  On  behalf  of 
Carolina  Power  &  Light  Company 

(Docket  No.  ER02-66-000]        | 

Take  notice  that  on  October  10,  2001, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  Service 
Agreement  between  CP&L  and  the 
following  eligible  buyer.  The  Detroit 
Edison  Company.  Service  to  this  eligible 
buyer  will  be  in  accordance  with  the 
terms  and  conditions  of  CP&L's  Market- 
Based  Rates  Tariff,  FERC  Electric  Tariff 
No.  5.  Copies  of  the  filing  were  served 
upon  the  North  Carolina  Utilities 
Conunission  and  the  South  Carolina 
Public  Service  Commission. 

CP&L  requests  an  effective  date  of 
September  15,  2001  for  this  Service 
Af^eement. 


Comment  date:  October  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  England  Power  Pool 

(Docket  No.  ER02-67-O001 

Take  notice  that  on  October  10,  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  submitted  a 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
requesting  acceptance  of  proposed 
changes  to  Market  Rule  &  Procedure  5 
that  amend  the  allocation  among 
Participants  of  certain  costs  and 
payments  associated  with  Inadvertent 
Energy.  NEPOOL  requests  the 
Commission  to  allow  these  proposed 
changes  to  become  effective  on  October 
1,2001. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  October  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  NRG  McCain  LLC 

(Docket  No.  ER02-68-OO0I 

Take  notice  that  on  October  10,  2001, 
NRG  McClain  LLC  (NRG  McClain) 
submitted  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Succession  pursuant  to 
Section  35.16  of  the  Commission's 
regulations,  18  CFR  35.16.  As  a  result  of 
the  name  change,  NRG  McClain  is 
succeeding  to  the  FERC  Electric  Tariff  of 
Duke  Energy  McClain,  LLC,  effective 
August  31.  2001.  The  tariff  sheets  filed 
by  Duke  Energy  McClain  in  Docket  No. 
EROl-566-000  are  canceled. 

Comment  date:  October  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Commoniweallh  Edison  Company 

(Docket  No.  ER02-69-0001 

Take  notice  that  on  October  10,  2001, 
Conmionwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Reg\ilatory  Conmiission 
(Commission)  one  amended  Form  of 
Service  Agreement  for  Finn  Point-To- 
Point  Transmission  Service  (Amended 
Service  Agreement)  between  ComEd 
and  ^ison  Mission  Marketing  & 
Trading  Inc.  (Edison)  and  one  Form  of 
Service  Agreement  for  Firm  Point-To- 
Point  Transmission  Service  (Service 
Agreement)  between  ComEd  and  Reliant 
Energy  Services,  Inc.  (Reliant)  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  asks  that  the  Amended 
Service  Agreement  with  Edison 


supersede  and  be  substituted  for  the 
Service  Agreement  with  Edison 
previously  filed  on  April  17,  2001  in 
Docket  No.  EROl-1813-000.  The 
Amended  Service  Agreement  has  been 
amended  to  change  Edison's  roll-over 
rights  from  pending  to  granted.  Copies 
of  this  filing  were  served  on  Edison  and 
Reliant. 

ComEd  requests  an  effective  date  of 
October  1,  2001  for  the  Amended 
Service  Agreement  with  Edison  and  an 
effective  date  of  November  1,  2001  for 
the  Service  Agreement  with  Reliant,  and 
therefore  seeks  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  October  31,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

(Docket  No.  ER02-7O-0O01 

Take  notice  that  on  October  10,  2001 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  six  re-executed  Form  of 
Service  Agreements  for  Firm  Point-To- 
Point  Transmission  Service  (Service 
Agreements)  between  ComEd  and 
Exelon  Generation  Company  LLC 
(Exelon)  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT).  At  the  time  Service  Agreement 
No.  503  and  Service  Agreement  No.  504 
were  entered  into,  the  name  of  Exelon 
was  Commonwealth  Edison  Company  in 
it  Wholesale  Merchant  Function. 
Similarly,  at  the  time  Service  Agreement 
No.  495,  Service  Agreement  No.  496, 
Service  Agreement  No.  497,  and  Service 
Agreement  No.  498  were  entered  into, 
the  name  of  Exelon  was  PECO  Energy 
Company.  Service  Agreement  No.  503, 
Service  Agreement  No.  504,  Service 
Agreement  No.  495,  Service  Agreement 
No.  496,  Service  Agreement  No.  497, 
and  Service  Agreement  No.  498  are 
being  revised,  at  the  request  of  Exelon, 
to  reflect  the  new  name  of  the  company. 
A  copy  of  this  filing  was  served  on 
Exelon. 

ComEd  requests  that  the  re-executed 
Service  Agreements  with  Exelon  be 
granted  the  same  effective  dates  as  were 
previously  granted  them.  Accordingly, 
ComEd  requests  an  effective  date  of 
January  1,  2001  for  Service  Agreement 
Nos.  503,  495,  496,  497,  and  498,  and 
an  effective  date  of  January  8,  2001  for 
Service  Agreement  No.  504. 

Comment  date:  October  31,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-71-000] 

Take  notice  that  on  October  11,  2001, 
Cinergy  Services.  Inc.  (Provider) 
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tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Firm  Point-To-Point 
Service  Agreement  tmder  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Exelon  Generation 
Company,  LLC  (Customer). 

Provider  and  Customer  are  requesting 
an  efiiective  date  of  September  11.  2001. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-72-0001 

Take  notice  that  on  October  11.  2001, 
Cinergy  Services.  Inc.  (Provider) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Non-Firm  Point-To- 
Point  Service  Agreement  under 
Cinergy's  Open  Access  Transmission 
Service  Tariff  (OATT)  entered  into 
between  Cinergy  and  Exelon  Generation 
Company,  LLC  (Ciistomer). 

Provider  and  Customer  are  requesting 
an  effective  date  of  September  11,  2001. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Llano  EsUcado  Wind,  LP 

(Docket  No.  ER02-73-0O0] 

Take  notice  that  on  October  11,  2001, 
Llano  Estacado  Wind,  LP  (Llano 
Estacado  Wind)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
and  Part  35  of  the  Commission's 
regulations,  an  Application  of  Llano 
Estacado  Wind,  LP  for  Blanket 
Authorizations,  Certain  Waivers,  and 
Order  Accepting  Tariff.  Llano  Estacado 
Wind  will  own  and  operate  a  79.8 
megawatt  wind-powered  generating 
facility  near  White  Deer  in  Carson 
County,  Texas. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Xoel  Energy  Sei  vices  Inc. 

(Docket  No.  ER02-74-OO01 

Take  notice  that  on  October  11,  2001. 
Xcel  Energy  Services  Inc.  (XES).  on 
behalf  of  Public  Service  Company  of 
Colorado  (Public  Service),  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Service  Agreement  betW'  ?n  Public 
Service  and  Midwest  Energy.  Inc.. 
which  is  an  umbrella  service  agreement 
under  Public  Service's  Rate  Schedule 
for  Market-Based  Power  Sales  (FERC 
Electric  Tariff.  First  Revised  Voliune  No. 
6).  XES  requests  that  this  agreement 


become  effective  on  September  30. 
2001. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER02-75-OOO1 

Take  notice  that  on  October  11,  2001, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  two  executed  service 
agreements  with  Pinnacle  West 
Marketing  &  Trading,  under  the  terms  of 
PNM's  Open  Access  Transmission 
Tariff.  One  agreement  is  for  non-firm 
point-to-point  transmission  service  and 
one  agreement  is  for  short-term  firm 
point-to-point  transmission  service. 
PNM  requests  October  4,  2001,  as  the 
e^ctive  date  for  the  agreements.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Copies  of  the  filing  have  been  sent  to 
Piimacle  West  Marketing  &  Trading,  and 
to  the  New  Mexico  Public  Regulation 
Commission. 

Comment  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PadfiCoip 

(Docket  NO.ER02-76-000] 

Take  notice  that  PacifiCorp  on 
October  11.  2001,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Federal  Energy  Regiilatory  Conmiission 
(Commission)  Rules  and  Regulations, 
three  Long-Term  Finn  Transmission 
Service  Agreements  with  PacifiCorp 
Power  Marketing  (PPM)  under 
PacifiCorp's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  November  1,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  Mexico  Electric  Marketing, 
LLC 

(Docket  No.  ER02-77-0001 

Take  notice  that  on  October  11.  2001, 
New  Mexico  Electric  Marketing,  LLC, 
1044  North  115  Street,  Suite  400, 
Omaha,  Nebraska  68154  (NewMex) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  an  application  for  blanket 
authorization  and  certain  waivers  under 
regulations  of  the  Commission,  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1.  enabling  NewMex 


to  engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 

In  transactions  where  NewMex 
purchases  power,  including  capacity 
and  related  services  from  electric 
utilities,  qualifying  facilities,  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers, 
NewMex  will  be  functioning  as  a 
marketer.  In  NewMex 's  marketing 
transactions,  NewMex  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties.  In  transactions  where 
NewMex  does  not  take  title  to  electric 
power  and/or  energy,  NewMex  will  be 
limited  to  the  role  of  a  broker  and  will 
charge  a  fee  for  its  services.  NewMex  is 
not  in  the  business  of  producing  electric 
power  nor  does  it  contemplate  acquiring 
tiUe  to  any  electric  power  transmission 
facilities. 

CoxTunenf  date:  November  1,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Midwest  Independent  Transmission 
S]rstem  Operator,  Inc.  American 
Transmission  Company  LLC 

(Docket  No.  ER02-7&-0001 

Take  notice  that  on  October  11,  2001. 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
and  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Conunission  (Commission)  Midwest  ISO 
rate  schedules  that  reflect  the  ciurent 
ATCLLC  open  access  transmission  rates 
for  service  within  the  ATCLLC  rate  zone 
imder  the  Midwest  ISO  tariff.  The 
Midwest  ISO  and  ATCLLC  request  an 
effective  date  conunensiu^te  with  the 
operation  date  of  the  Midwest  ISO, 
currenUy  expected  to  be  December  15. 
2001. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations,  18  CFR 
385.2010  (2000)  with  respect  to  service 
on  all  required  parties.  The  Midwest 
ISO  has  posted  its  reformatted  OATT  on 
its  Internet  site  at  www.midwestiso.org, 
and  the  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  date:  November  1 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
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comment  date.  Protests  will  be 
considered  by  tbe  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Ble  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26667  Filed  10-22-01;  8:45  am) 

MJJNG  COOE  6717-01-P 

DEPARTMErfT  OF  ENERGY 


Federal  Energy  Regulatory 
Commieeion 


NoUce  of  Application  Accepted  for 
nimg  and  Soliciting  Motione  To 
Intervene,  Protoets,  and  Comments 


October  17. 2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conmiission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12120-OOQ. 

c.  Date  filed:  September  12,  2001. 

d.  Applicant:  North  Unit  Irrigation 
District. 

e.  Name  of  Project:  Wickiup  Dam 
Project. 

f.  Location:  On  the  Deschutes  River, 
in  Deschutes  County,  Oregon.  The 
proposed  project  would  utilize  the 
existing  Wickiup  Dam  and  reservoir 
administered  by  the  U.S.  Bureau  of 
Reclamation  and  located  on  U.S.  Forest 
Service  Land  within  the  Deschutes 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Chuck 
Schonneker,  North  Unit  Irrigation 
District.  2024  NW  Beech  Street,  Madras, 
OR  97741,  (503)  475-3625. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12120-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docuiments  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiut:e  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
11953-000,  Date  Filed:  April  16,  2001, 
Date  Notice  Closed:  August  14,  2001. 

1.  Description  of  Project:  The  proposed 
project  using  the  U.S.  Bureau  of 
Reclamation's  Wickiup  Dam  and 
impoundment  would  consist  of:  (1)  Two 
proposed  79-foot-long,  96-inch-diameter 
steel  penstocks  that  converge  to  one 
proposed  21 -foot-long,  120-inch- 
diameter  steel  penstock,  (2)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  7  MW, 
(3)  a  proposed  9.1 -mile-long,  24.7  kV 
transmission  line,  and  (4)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  26.1  GWh  that  would  be 
sold  to  a  local  utility. 

m.  Copies  of  this  tiling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  fiUng  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket#  "  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

n.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 


intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,. Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  AFPUCA-nON", 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Conunents — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
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have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26602  Filed  10-22-01;  8:45  am] 

BHJJNG  COOE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -7068-7] 

EPA  Science  Advteory  Board: 
Executive  Committee  Teleconference; 
Notlficatton  of  Public  Advteory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Executive 
Committee  of  the  US  EPA  Science 
Advisory  Board  (SAB)  will  meet  on 
Wednesday,  November  14,  2001  from 
11:00  am-2:00  pm  Eastern  Time.  The 
meeting  will  be  coordinated  through  a 
conference  call  connection  in  Room 
6013  in  the  USEPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above.  However, 
the  public  may  also  attend  through  a 
telephonic  link,  to  the  extent  that  lines 
are  available.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Diana  Pozun  (see  contact 
information  below).  The  meeting  is 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  dociunents  from  the 
relevant  Program  Office  is  included  in 
the  FR  citations  given  below. 

Purpose  of  the  Meeting — In  this 
meeting,  the  Executive  Committee  plans 
to  review  reports  from  some  of  its 
Committees/Subcommittee,  most  likely 
including  the  following: 

(a)  Environmental  Health  Committee 
(EHC)  6"  Integrated  Human  Exposure 
Committee  (IHEC}  Joint  Review  Panel- 
Proposed  Indoor  ^  Pollutant  Ranking 
MeUiodology:  An  SAB  Report  (see  66  FR 
34924,  dated  July  2,  2001  for  details). 

(b)  Ecological  Processes  and  Effects 
Committee  (EPEC)—{1)  USEPA's 
Science  to  Achieve  Results  STAR 
Program  for  Waters  and  Watersheds:  An 
SAB  Report  (see  66  FR  15433,  dated 
March  19,  2001);  and  (2)  Planning  for 
Ecological  Risk  Assessment:  Developing 
MaaagCTient  Objectives:  An  SAB  Report 


(see  66  FR  34924,  July  2,  2001  for 
details) 

Please  check  with  Diana  Pozun  (see 
contact  information  below)  prior  to  the 
meeting  to  determine  which  reports  will 
be  on  the  agenda  as  last  minute  changes 
can  take  place. 

Availability  of  Review  Materials: 
Drafts  of  the  reports  that  will  be 
reviewed  at  the  meeting  will  be 
available  to  the  public  at  the  SAB 
website  (http://www.epa.gov/sab) 
approximately  two  weeks  prior  to  the 
meeting. 

Charge  to  the  Executive  Committee: 
The  focus  of  the  review  of  these  four 
reports  will  be  to  on  the  following 
questions:  (a)  Has  the  SAB  adequately 
responded  to  the  questions  posed  in  the 
Charge?  (b)  Are  the  statements  and/or 
responses  in  the  draft  report  clear?  And 
(c)  Are  there  any  errors  of  fact  in  the 
report? 

In  accord  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  public  and 
the  Agency  are  in\'ited  to  submit  written 
comments  on  these  three  questions  that 
are  the  focus  of  the  review.  Submissions 
should  be  received  by  November  7,  2001 
by  Ms.  Diana  Pozim,  EPA  Science 
Advisory  Board,  Mail  Code  1400A,  U.S. 
Environmental  Phrotection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  (Telephone  (202) 
564-4544,  FAX  (202)  501-0323;  or  via 
e-mail  at:  pozun.diana@epa.gov. 
Submission  by  e-mail  to  Ms.  Pozun  will 
maximize  the  time  available  for  review 
by  the  Executive  Committee. 

The  SAB  will  have  a  brief  period 
available  for  applicable  public 
comment.  Therefore,  anyone  wishing  to 
make  oral  comments  on  the  three  focus 
questions  above,  but  that  are  not 
duplicative  of  the  written  comments, 
should  contact  the  Designated  Federal 
Officer  for  the  Executive  Conunittee,  Dr. 
Donald  G.  Barnes  (see  contact 
information  below)  by  November  7, 
2001. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(3  minutes  or  less)  must  contact  Dr. 
Donald  Barnes,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4533;  FAX  (202)  501-0323;  or 
via  e-mail  at  bames.don9epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Barnes  no  later  than 
noon  Eastern  Standard  Time  on 
November  7,  2001. 


Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  tbe  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  {http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  coiiference  room,  should  contact  Dr. 
Barnes  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 
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Dated:  October  17.  2001. 
Dnsald  G.  Barnes, 
Staff  Director,  EPA  Science  Advisory  Board. 
(FR  Doc.  01-26686  Filed  10-22-01;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7068-4] 

NotiM  Of  Propo— d  AdmlnMratlv* 
Ofdar  on  Consent  Pursuant  to  SectkNi 
122(h)  of  thsCowpcshsnsIvs 
Envhonmantal  Raaponas, 
Companaation  and  Uabimy  Act 
(CERCLA),  Economy  Producta 
SuparfundSila,  Shenandoah,  lA, 
Docfcat  Na  CERCLA  07-2001-0007 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed 
administrative  order  on  consent, 
Economy  Products  Superfund  Site, 
Shenandoah,  Iowa. 

SUMMARY:  Notice  is  hereby  given  of  a 
proposed  administrative  order  on 
consent  for  recovery  of  past  and 
projected  futiue  response  costs 
concerning  the  Economy  Products 
Superfund  Site  in  Shenandoah,  Iowa 
with  the  following  party:  Factory  Place, 
L.C.  This  proposed  settlement  was 
approved  by  the  United  States 
Department  of  Justice  (DOJ)  on  August 
22.  2001. 

DATES:  EPA  will  receive  written 
comments  relating  to  the  proposed 
administrative  order  on  consent  by 
November  23,  2001. 

ADDRESSES:  Comments  should  be 
addressed  to  Gerhardt  Braeckel, 
Assistant  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  VII.  901  N.  5th  Street. 
Kansas  City,  Kansas  66101  and  should 
refer  to  Economy  Products  Superfund 
Site  Administrative  Order  on  Consent. 
Docket  No.  CERCLA-07-2001-0007. 

The  proposed  settlement  may  be 
examined  or  obtained  in  person  or  by 
mail  from  Kathy  Robinson,  Regional 
Hearing  Clerk,  at  the  office  of  the  United 
States  Environmental  Protection 
Agency,  Region  VII.  901  N.  5th  Street, 
Kansas  City.  KS  66101,  (913)  551-7567. 

SUPPLEMENTARY  INPORMATKNI:  The 
Economy  Products  Site  consists  of  three 
parts:  (1)  The  Factory  Place  Facility 


which  includes  property  previously 
owned  by  Economy  Products.  Inc.  and 
the  May  Seed  &  Nursery  Company;  (2) 
the  inunediately  adjacent  residential 
property  located  to  the  south  along 
Southwest  Road;  and  (3)  part  of  the 
railroad  right-of-way  across  the  street 
from  the  Facility.  The  proposed 
Administrative  Order  on  Consent 
addresses  only  the  Factory  Place 
Facility. 

Economy  Products  operated  an 
agricultiual  pesticides  formulation  plant 
at  Southwest  Road  and  Eighth  Avenue 
in  the  Qty  of  Shenandoah.  Iowa  from 
1961  to  1973.  Business  activities  ceased 
in  1973  when  the  operation  was 
destroyed  by  fire,  which  resulted  in  the 
dispersion  of  pesticide  residues  across 
the  Economy  Products  property  and 
onto  other  parts  of  the  Economy 
Products  Superfund  Site.  Contaminated 
debris  and  soil  were  removed  and 
disposed  of  off-site  and  approximately 
one  foot  of  clay  was  spread  over  the  site. 
May  Seed  &  Niusery  Co.  purchased  the 
property  in  1976  and  used  it  for  storage. 
The  property  was  sold  to  Factory  Place. 
L.C.  in  1999. 

Site  investigations  of  the  Factory 
Place  Facility  found  that  several 
pesticides  (toxaphene;  aldrin;  diedrin; 
DDT;  chlordane;  endrin;  and 
heptachlor)  were  detected  at 
concentrations  which  exceeded 
Removal  Action  Levels  including 
toxaphene  at  498.0  mg/kg  in  a  surface 
soil  sample. 

EPA  conducted  an  Engineering 
Evaluation  and  Cost  Analysis  and 
selected  thermal  desorption  as  the 
removal  action  in  an  Action 
Memorandum  dated  February  8.  2001. 
EPA  has  started  the  removal  action  at 
the  Facility. 

The  partial  cashout  settlement 
requires  the  settling  party  to  pay 
$950,000.00,  including  interest,  into  a 
special  accoimt  to  fund  EPA's  removal 
action  at  the  Facility.  The  settling  party 
also  agrees  to  pay  for  50%  of  any  cost 
overruns  that  exceed  $4,005,479.  This 
proposed  settlement  includes 
institutional  controls  and  a  covenant  not 
to  sue  the  settling  party  pursuant  to 
section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a). 

Dated:  September  21.  2001. 
WUliam  W.  Rice. 

Acting  Regional  Administrator,  Reffon  VU. 
(FR  Doc.  01-26685  Filed  10-22-01;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2367] 

Raachadulad  FHth  Masting  of  the 
Adviaory  Commtttaa  for  ths  2003 
World  Radiocommunlcatlon 
Confaranca  (WRC-03  Adviaory 
Commtttaa) 

agency:  Federal  Communications 
Commission. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  fifth  meeting  of  the  WRC-03 
Advisory  Committee  that  was  originally 
scheduled  for  September  28.  2001  and 
canceled  will  now  be  held  on  November 
15.  2001.  at  the  Federal 
Communications  Commission.  The 
purpose  of  the  meeting  is  to  continue 
preparations  for  the  2003  World 
Radiocommunication  Conference.  The 
Advisory  Committee  wiU  consider  any 
preliminary  views  and/or  proposals 
introduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 

dates:  November  15.  2001;  10:00  am- 
12:00  noon. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  SW.. 
Room  TW-C305.  Washington  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Garda.  FCC  International  Bureau. 
Planning  and  Negotiations  Division,  at 
(202)  418-0763. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Commimications  Commission 
(FCC)  established  the  WRC-03  Advisory 
Committee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radiocommimication  Conference 
(WRC-03).  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  this  notice 
advises  interested  persons  of  the  fifth 
meeting  of  the  WRC-03  Advisory 
Committee.  The  WRC-03  Advisory 
Committee  has  an  open  membership. 
All  interested  parties  are  invited  to 
participate  in  the  Advisory  Committee 
and  to  attend  its  meetings.  The 
proposed  agenda  for  the  fifth  meeting  is 
as  follows: 
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Agenda 

Fifth  Meeting  of  the  WRC-03  Advisory 
Committee,  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Room  TW-C305,  Washington,  DC  20554 

November  15,  2001;  10:00  am-12:00 
noon 

1.  Opening  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the  Fourth 

Meeting 

4.  Reports  from  regional  WRC-2003 

Preparatory  Meetings 

5.  NTIA  Draft  Preliminary  Views  and 

Proposals 

6.  IWG  Reports  and  Dociunents  relating 

to: 

a.  Consensus  Views  and  Issue  Papers 

b.  Draft  Proposals 

7.  Fut\u«  Meetings 

8.  Other  Business 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(PR  Doc.  01-26578  Filed  10-22-01;  8:45  am] 

BIUMG  CODE  671  i-01-P 


FEDERAL  RESERVE  SYSTEM 

Formatlona  of,  Acquiattions  t>y,  and 
Mergers  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 


from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  16. 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cjmthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street.  N.E.,  Atlanta, 
Georraa  30309-4470: 

1.  First  Southern  Bancorp,  Statesboro, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Southern 
National  Bank,  Statesboro,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Susan  Zubradt,  Assistant  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Lauritzen  Enterprises,  Omaha, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  88.9  percent  of 
the  voting  shares  of  Farmers  & 
Merchants  State  Bank,  Bloomfield, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  17,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  01-26583  Filed  10-22-01;  8:45  am) 
8MJJNG  COOE  mO-OI-S 


FEDERAL  RESERVE  SYSTEM 

NoUca  of  Propoaaia  to  Engage  In 
Parmlaaibla  NonbanMng  ActMtlaa  or 
to  Acquire  Companiaa  ttiat  are 
Engaged  In  Parmlaaibla  NontMwildng 
ActivMaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  sectuities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 


bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  16,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1 .  The  Banc  Corporation, 
Birmingham,  Alabama;  to  acquire  CF 
Bancshares,  Inc.,  Port  St.  )oe,  Florida, 
and  its  subsidiary.  Citizens  Federal 
Savings  Bank,  Port  St.  Joe,  Florida,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  17.  2001. 
Robert  deV.  Frienon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-26584  Filed  10-22-01;  8:45  ami 

aaxMO  COOE  «io-oi-s 


FEDERAL  RESERVE  SYSTEM 
Sunahlna  Act  Masting 

AGENCY  HOLDING  THE  MEETVIG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  ANO  DATE:  11  a.m.,  Monday. 
October  29,  2001. 

PLACE:  Federal  Reserve  Board  Offices, 
20th  and  C  Streets,  NW.  Washington, 
DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 

SUPPl£MENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalresetve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 
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Dated:  October  19.  2001. 
Robert  deV.  Frieraon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  01-26769  Filed  10-19-01;  12:48 

pm] 

BUJNG  CODE  S210-01-P 


DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 


AND 


Agency  for  Toxic  Substances  and 
iRegistry 


[ATSOR-174] 

Availability  of  Draft  Toxicologlcal 
profiles 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Hiunan 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  one  update  and  one  new 
draft  lexicological  profile,  completing 
the  2nd  set  developed  for  the 
Department  of  Energy,  prepared  by 
ATSDR  for  review  and  comment. 
DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicologlcal 
profiles  must  be  received  on  or  before 
February  22,  2002.  Ck)mments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 


is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  or  comments 
regarding  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Ms. 
Franchetta  Stephens,  Division  of 
Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing,  and  must 
specifically  identify  the  hazardous 
substance(s)  profile(s)  that  you  wish  to 
receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  charge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
174.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
public  inspection  after  the  profile  is 
published  is  final,  no  confidential 
business  information  or  other 
confidential  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Franchetta  Stephens,  Division  of 


Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Mailstop  £-29, 1600  Clifton  Road,  NE., 
Atlanta,  Georgia  30333,  telephone  1- 
(888)  422-8737  or  (404) 498-0720. 

SUPPLEMENTARY  INFORMATION:  These 
toxicological  profiles  were  developed  by 
ATSDR  for  hazardous  substances  at 
Department  of  Energy  (DOE)  waste  sites 
under  Section  104(i)(3)  and  (5)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA  or  Superfund). 
This  public  law  directed  ATSDR  to 
prepare  toxicological  profiles  for 
hazardous  substances  most  commonly 
foimd  at  facilities  on  the  CERCLA 
National  Priorities  List  (NPL)  and  that 
pose  the  most  significant  potential 
threat  to  human  health,  as  determined 
by  ATSDR  and  the  EPA.  The  current 
ATSDR  priority  list  of  hazardous 
substances  at  DOE  NPL  sites  wets 
annoimced  in  the  Federal  Register  on 
July  24, 1996  (61  FR  38451). 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
impublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17,  2001. 


Document 


Hazardous  substance 


Cobail  , 

CobaK  (II)  Acetate  

Cobalt  (III)  Acetate  

Cobalt  (II)  Carbonate 

Cobalt  Cart>ony1 

Cobalt  (II)  Chloride  

CobaK  (II)  Hydroxide  

Cobalt  (II)  Mesoporphyrin 
Cobalt  (II)  Naphttiaiene  .. 

Cobalt  (II)  Nitrate 

Cobalt  (II)  Oxide 

Cobalt  (II)  Oxide  ....1 

Iodine 

Hydrogen  Iodide  

Sodium  Iodide  

Potassium  Iodide 

Methyl  Iodide  

Cesium  Iodide 

Potassium  lodate  .., 

Sodium  Periodate  .~ 

Calcium  Iodide 

Copper  (I)  Iodide 

Povidone  Iodine 


CAS  No. 


7440-48-4 

71-48-7 

917-69-1 

513-79-10 
10210-68-1 

7646-79-9 
21041-93-0 
2115a-51-0 
61789-51-3 
10026-22-9 

1307-96-6 
1308-4-9 

7553-56-2 
10034-85-2 

7681-82-5 

7681-11-0 
74-88-4 

7789-17-5 

7756-0&-6 

7790-28-5 
10102-68-8 

7681-65-4 
25655-41-8 


All  profiles  issued  as  "Drafts  for  Public 
Comment"  represent  ATSDR's  best 


efforts  to  provide  important 
toxicological  information  on  priority 


hazardous  substances.  We  are  seeking 
public  comments  and  additional 
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information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated:  October  16,  2001. 

Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  01-26585  Filed  10-22-01;  8:45  am] 

BILLING  CODE  4163-IIHi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subetancee  and 
Disease  Registry 

[ATSDR-173] 

Availability  of  Draft  Toxicological 
Profiles 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Section  104(i)(3)  [42  U.S.C.  9604(i)(3)] 
directs  the  Administrator  of  ATSDR  to 
prepare  toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availability  of  the  15th 
set  of  toxicological  profiles,  which 
consists  of  three  new  drafts  and  two 
updated  drafb,  prepared  by  ATSDR  for 
review  and  comment. 

DATES:  In  order  to  be  considered, 
conunents  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  22,  2002.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

AOORESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  should  be 
sent  to  the  attention  of  Ms.  Franchetta 
Stephens,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333.  Comments  regarding  the  draft 
toxicological  profiles  should  be  sent  to 
the  attention  of  Dr.  Canga  Choudhary, 


Division  of  Toxicology,  Agency  for  October  28, 1992  (57  FR  48801); 

Toxic  Substances  and  Disease  Registry,  February  28. 1994  (59  FR  9486);  April 

Mailstop  E-29,  1600  Clifton  Road,  NE.,  29,  1996  (61  FR  18744)  and  November 

AUanta,  Georgia  30333.  17, 1997  (62  FR  61332).  (CERCLA  also 

Requests  for  the  draft  toxicological  requires  ATSDR  to  assure  the  initiation 

profiles  must  be  in  writing,  and  must  of  a  research  program  to  fill  data  needs 

specifically  identify  the  hazardous  associated  with  the  substances.) 
substance{s)  profile(s)  that  you  wish  to 

receive.  ATSDR  reserves  the  right  to  Section  104(i)(3)  of  CERCLA  (42 

provide  only  one  copy  of  each  profile  liS.C.  9604(i)(3)]  outlines  the  content  of 

requested,  free  of  charge.  In  case  of  *^®s®  profiles.  Each  profile  will  include 

extended  distribution  delays,  requestors  ^  examination,  summary  and 

will  be  notified.  interpretation  of  available  toxicological 

Written  comments  and  other  data  information  and  epidemiologic 

submitted  in  response  to  this  notice  and  evaluations.  This  information  and  these 

the  draft  toxicological  profiles  should  data  are  to  be  used  to  identify  the  levels 

bear  the  docket  control  niunber  ATSDR-  of  significant  human  exposure  for  the 

173.  Send  one  copy  of  all  comments  and  substance  and  the  associated  health 

three  copies  of  all  supporting  effects.  The  profiles  must  also  include  a 

docimients  to  Dr.  Ganga  Choudhary  at  determination  of  whether  adequate 

the  above  stated  address  by  the  end  of  information  on  the  health  effects  of  each 

the  comment  period.  Because  all  public  substance  is  available  or  in  the  process 

comments  regarding  ATSDR  of  development.  When  adequate 

toxicological  profiles  are  available  for  information  is  not  available,  ATSDR,  in 

public  inspection,  no  confidential  cooperation  with  the  National 

business  or  other  confidential  Toxicology  Program  (NTP),  is  required 

mformation  should  be  submitted  in  to  assure  the  initiation  of  research  to 

response  to  this  notice.  determine  these  health  effects. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms.  ....         .   ,         ».   ..      ,            u    r.u 

Franchetta  Stephens,  Division  of  Although  key  stiidies  for  each  of  the 

Toxicology,  Agency  for  Toxic  substances  were  considered  dunng  the 

Substances  and  Disease  Registry.  P^^^®  development  process,  this 

Mailstop  E-29, 1600  Clifton  Road,  NE.,  federal  Register  notice  seeks  to  solicit 

AUanta,  Georgia  30333,  telephone  1-  ^y  additional  studies,  particularly 

(888)422-8737  or  (404)498-0720.  unpublished  data  and  ongoing  studies, 

SUPPLEMENTARY  INFORMATION:  The  ^J^f?  ^  ^  evaluated  for  possible 

Superftmd  Amendments  and  !**^'^°°  *°  ^«  P~^'««  °°^  °'  "»  ^« 

Reauthorization  Act  (SARA)  (Pub.  L.  "itme. 

99-499)  amends  the  Comprehensive  The  following  draft  toxicological 

Environmental  Response,  profiles  will  be  made  available  to  the 

Compensation,  and  Liability  Act  public  on  or  about  October  17,  2001. 

(CERCLA  or  Superfund)  (42  U.S.C.  9601     

et  seq.)  by  establishing  certain  Docu- 

responsibilities  for  the  ATSDR  and  the  "*"' 
Environmental  Protection  Agency  (EPA) 

with  regard  to  hazardous  substances  ^ 

which  are  most  commonly  foimd  at 

facilities  on  the  CERCLA  National  _ 

Priorities  List  (NPL).  Among  these  .  

responsibilities  is  that  the  Administrator 

of  ATSDR  prepare  toxicological  profiles  5 
for  substances  included  on  the  priority 

lists  of  hazardous  substances,  lliese  

lists  identified  275  hazardous  .„        -.,     .         j      ..„    -.   , 

substances  that  ATSDR  and  EPA  ^  ^^.  ^^^^"^  '''^"^'^  **    ^^^^Z 

determined  pose  the  most  significant  Public  Comment    represent  ATSDR's 

potential  threat  to  human  health.  The  °®**  ^"°^  *°  provide  important 

availability  of  the  revised  priority  list  of  toxicological  information  on  priority 

275  hazardous  substances  was  hazardous  substances.  We  are  seeking 

annoimced  in  the  Federal  Register  on  public  comments  and  additional 

October  21 ,  1999  (64  FR  56792).  For  information  which  may  be  used  to 

prior  versions  of  the  list  of  substances  supplement  these  profiles.  ATSDR 

see  Federal  Register  notices  dated  April  remains  committed  to  providing  a 

17, 1987  (52  FR  12866);  October  20,  public  comment  period  for  these 

1988  (53  FR  41280);  October  26, 1989  documents  as  a  means  to  best  serve 

(54  FR  43619);  October  17, 1990  (55  FR  public  health  and  our  clients. 
42067);  October  17, 1991  (56  FR  52166); 


Hazardous 
substance 


Atrazine 

Ruorides  (Up- 
date). 

Maiattiion 

Pyrethrins  and 
Pyrettiroids. 

Selenium  (Up- 
date). 


CAS  No 


001912-24-9 
016984-48-8 

000121-75-5 
Various 

007782-49-2 
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Dated:  October  17.  2001. 
Georgi  Jones, 
Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  01=26649  Filed  10-22-01:  8:45  am] 
BILUNG  COM  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  I 

Agency  for  Toxic  SutetancM  and 
DisMse  Registry 

[ATSOR-175] 

Availabiiity  of  Final  Toxicoiogicai 
Proflles  I 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  six  updated  final 
toxicoiogicai  profiles  of  priority 
hazardous  substances  comprising  the 
thirteenth  set  prepared  by  ATSDR.. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Franchetta  Stephens,  Division  of 
Toxicology,  Agency  for  ToxiC 
Substances  and  Disease  Registry, 
Mailstop  E-29,  1600  Clifton  Road.  NE., 
Atlanta,  Georgia  30333,  telephone  1- 
(888)422-8737  or  (404)498-0720. 


SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  foimd  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicoiogicai  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  list  of  the  275  priority 
substances  was  announced  in  the 
Federal  Register  on  October  21, 1999 
(64  FR  56792).  For  prior  versions  of  the 
list  of  substances  see  Federal  Register 
notices  dated  April  17, 1987  (52  FR 
12866);  October  20, 1988  (53  FR  41280); 
October  26,  1989  (54  FR  43619);  October 
17, 1990  (55  FR  42067);  October  17, 
1991  (56  FR  52166);  October  28, 1992 
(57  FR  48801);  February  28, 1994  (59  FR 
9486);  April  29, 1996  (61  FR  18744;  and 
November  17,  1997  (62  FR  61332). 

Notice  of  the  availability  of  drafts  of 
these  six  updated  toxicoiogicai  profiles 


for  public  review  and  comment  was 
published  in  the  Federal  Register  on 
October  15, 1999,  (64  FR  55943),  with 
notice  of  a  90-day  public  comment 
period  for  each  profile,  starting  from  the 
actual  release  date.  Following  the  close 
of  the  comment  period,  chemical- 
specific  conmients  were  addressed,  and 
where  appropriate,  changes  were 
incorporated  into  each  profile.  The 
public  comments  and  other  data 
submitted  in  response  to  the  Federal 
Register  notices  bear  the  docket  control 
number  ATSDR-152.  This  material  is 
available  for  public  inspection  at  the 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Building  4,  Suite  2400,  Executive  Park 
Drive,  Atlanta,  Georgia,  (not  a  mailing 
address)  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Availability 

This  notice  announces  the  availability 
of  six  updated  final  toxicoiogicai 
profiles  comprising  the  thirteenth  set 
prepared  by  ATSDR.  The  following 
toxicoiogicai  profiles  are  now  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield.  Virginia  22161, 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  detennined 
by  NTIS. 


Toxicoiogicai  profile 


NTIS  Order  No. 


CAS  No. 


Thirteenth  Set: 


1 


Ast>estos 

Amosite  Astwstos  ... 

Chrysotile  Asbestos 

Benzidine 

1.2-Dict)loroethane  .... 
Di-n-tHJtyl  Phtt«late  ... 

Mettiyl  Parathton 

Pentachlorophenol 


PB2001-109101 


PB2001-109102 
PB2001-109103 
PB2001-109104 
PB2001-109105 
PB2001-109106 


001332-21-4 
012172-73-5 
012001-29-5 
000092-87-5 
000107-06-2 
000064-74-2 
000298-00-0 
000067-86-5 


Dated:  October  16.  2001. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

[FR  Doc.  01-26586  Filed  10-22-01:  8:45  am] 
I  cooe  41O-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoctolNo.0irMM58] 

Agancy  Infonnatlon  Coliaction 
AcuvnMi;  propoaoa  conacnon; 
Commant  Oaquaat;  Guidance  tor 
industry:  Fast  Track  Drug 
Davatopmant  Prograiiia    Daiignalioni 
Davalopinant,  and  Application  Ravlaw 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  proposed  collection  of  information 
concerning  requests  for  fast  track 
designation  by  sponsors  of 
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investigational  new  drugs  and 
applicants  for  new  drug  approvals  or 
biological  licenses  as  provided  in  the 
guidance  for  industry  on  fast  track  drug 
development  programs. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  Decmeber  24,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Ofiice  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
SecUon  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 


when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry:  Fast  Track  Drug 
Development  Programs — ^Designation, 
Development,  and  Application  Review 
(OMB  Control  Number  0910-0389)— 
Extension 

Section  1 12(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA)  (Public  Law  105-115) 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  adding  section 
506  (21  U.S.C.  356).  The  section 
authorizes  FDA  to  take  appropriate 
action  to  facilitate  the  development  and 
expedite  the  review  of  new  drugs, 
including  biological  products,  intended 
to  treat  a  serious  or  life-threatening 
condition  and  that  demonstrates  a 
potential  to  address  an  unmet  medical 
need.  Under  section  112(b)  of  FDAMA. 
FDA  issued  guidance  to  industry  on  fast 
track  policies  and  procedures  outlined 
in  section  506  of  the  act.  The  guidance 
discusses  collections  of  information  that 
are  specified  under  section  506  of  the 
act,  other  sections  of  the  Public  Health 
Service  Act  (the  PHS  Act),  or 
implementing  regulations.  The  guidance 
describes  three  general  areas  involving 
collections  of  information:  (1)  Fast  track 
designation  requests,  (2)  premeeting 
packages,  and  (3)  requests  to  submit 
portions  of  an  application.  Of  these,  fast 
track  designation  requests  and 
premeeting  packages,  in  support  of 
receiving  a  fast  track  program  benefit, 
provide  for  additional  collections  of 
information  not  covered  elsewhere  in 
statute  or  regulation.  Information  in 
support  of  fast  track  designation  or  fast 
track  program  benefits  that  has 
previously  been  submitted  to  the 
agency,  may,  in  some  cases,  be 
incorporated  into  the  request  by 
referring  to  the  information  rather  than 
resubmitting  it. 

Under  section  506(a)(1)  of  the  act,  an 
applicant  who  seeks  fest  track 
designation  is  required  to  submit  a 
request  to  the  agency  showing  that  the 
product  meets  the  statutory  standard  for 
designation,  i.e.,  that:  (1)  llie  product  is 
intended  for  a  serious  or  life-threatening 
condition;  and  (2)  the  product  has  the 
potential  to  address  an  unmet  medical 
need.  Mostly,  the  agency  expects  that 
information  to  support  a  designation 
request  will  have  been  gathered  under 
existing  provisions  of  the  act,  the  PHS 
Act,  or  the  implementing  regulations.  If 
such  information  has  already  been 
submitted  to  the  agency,  the  information 
may  be  summarized  in  the  fast  track 
designation  request.  The  guidance 
recommends  that  a  designation  request 
include,  where  applicable,  additional 
information  not  specified  elsewhere  by 


statute  or  regulation.  For  example, 
additional  information  may  be  needed 
to  show  that  a  product  has  the  potential 
to  address  an  unmet  medical  need 
where  an  approved  therapy  exists  for 
the  serious  or  life-threatening  condition 
to  be  treated.  Such  information  may 
include  clinical  data,  published  reports, 
summaries  of  data  and  reports,  and  a  list 
of  references.  The  amount  of 
information  and  discussion  in  a 
designation  request  need  not  be 
voluminous,  but  it  should  be  sufficient 
to  permit  a  reviewer  to  assess  whether 
the  criteria  for  fast  track  designation 
have  been  met. 

After  the  agency  makes  a  fast  track 
designation,  a  sponsor  or  applicant  may 
submit  a  premeeting  package  which 
may  include  additional  information 
supporting  a  request  to  participate  in 
certain  fast  track  programs.  As  with  the 
request  for  fast  track  designation,  the 
agency  expects  that  most  sponsors  or 
applicants  will  have  gathered  such 
information  to  meet  existing 
requirements  under  the  act,  the  PHS 
Act,  or  implementing  regulations.  These 
may  include  descriptions  of  clinical 
safety  and  efficacy  trials  not  conducted 
under  em  investigational  new  drug 
application  (IND)  (i.e.,  foreign  studies), 
and  information  to  support  a  request  for 
accelerated  approval.  The  discussion  of 
such  information  in  a  premeeting 
package  may  be  summarized  if  it  has 
already  been  previously  submitted  to 
FDA  under  an  OMB  approved  collection 
of  information.  Consequently,  FDA 
anticipates  that  the  additional  collection 
of  information  attributed  solely  to  the 
guidance  will  be  minimal. 

Under  section  506(c)  of  the  act.  a 
sponsor  must  submit  sufficient  clinical 
data  for  the  agency  to  determine,  after 
preliminary  evaluation,  that  a  fost  track 
product  may  be  effective.  Section  S06(c) 
of  the  act  also  requires  that  an  applicant 
provide  a  schedule  for  the  submission  of 
information  necessary  to  make  the 
application  complete  before  FDA  can 
commence  its  review.  The  guidance 
does  not  provide  for  any  new  collection 
of  information  regarding  the  submission 
of  portions  of  an  application  that  is  not 
required  imder  section  506(c)  of  the  act 
or  any  other  provision  of  the  act.  All 
fonns  referred  to  in  the  guidance  have 
a  current  OMB  approval:  FDA  Forms 
1571  (OMB  Contit)l  No.  0910-0014. 
expires  September  30,  2002):  356h 
(OMB  Control  No.  0910-0338,  expires 
March  31,  2003);  and  3397  (OMB 
Control  No.  0910-0297,  expires 
February  29,  2004). 

Respondents  to  this  information 
collection  are  sponsors  and  applicants 
who  seek  fast  track  designation  under 
section  506  of  the  act.  The  agency 
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estimates  the  total  annual  number  of 
respondents  submitting  requests  for  fast 
track  designation  to  the  Center  for 
Biologies  Evaluation  and  Research 
(CSER)  and  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  will  be 
approximately  45.  To  obtain  this 
estimate,  FDA  averaged  the  number  of 
requests  for  fast  track  designation 
received  by  CBER  and  CDER  in  the  3- 
year  period  of  1998  to  2000.  For  these 
3  years,  CBER  and  CDER  together 
received  a  yearly  average  of  53  requests 
from  45  respondents.  The  rate  of 
submissions  is  not  expected  to  change 
significantly  in  the  next  few  years.  FDA 
estimates  that  the  nimiber  of  hours 


needed  to  prepare  a  request  for  fast  track 
designation  may  range  between  40  and 
80  hours  per  request,  depending  on  the 
complexity  of  each  request,  with  an 
average  of  60  hours  per  request,  as 
indicated  in  table  1  of  this  docimient. 

Not  all  requests  for  fast  track 
designation  may  meet  the  statutory 
standard.  Of  the  average  53  requests 
made  per  year,  the  agency  granted  33 
requests  for  fast  track  designation.  For 
each  of  the  33  granted  requests,  FDA 
estimates  that  a  premeeting  package  was 
submitted  to  the  agency.  FDA  estimates 
that  a  premeeting  package  needs  more 
preparation  time  than  needed  for  a 
designation  request  because  the  issues 


may  be  more  complex  and  the  data  may 
need  to  be  more  developed.  FDA 
estimates  that  the  preparation  hours 
may  generally  range  between  80  and  120 
hours,  with  an  average  of  100  houj«  per 
package,  as  indicated  in  table  1  of  this 
document. 

The  hour  burden  estimates  contained 
in  table  1  of  this  document  are  for 
information  collections  requests  in  the 
guidance  only  and  do  not  include 
burden  estimates  for  statutory 
requirements  specifically  mandated  by 
the  act,  the  PHS  Act,  or  implementing 
regulations.  FDA  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


Table  1.— Estimated  Annual  Reporting  Burden  ' 


21  CFR  Section 


Designation  request 
Premeeting  pactutges 
Total 


No.  of  Respondents 


45 
33 


Annual  Frequency 
per  Response 


1.18 
1.00 


Total  Annual 
Responses 


53 
33 


Hours  per  Response 


60 
100 


Total  Hours 


3,180 
3,300 
6,480 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  October  12,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  01-26575  Filed  10-22-01;  8:45  am] 

MUJNG  COOC  4160-ai-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01  ^M>1 78] 

Agency  infonnation  Collection 
Actlvltias;  Announcement  of  0MB 
Approval;  Premarfcet  Notification 
SKHk)  Submissions 

agency:  Food  and  Drug  Administration. 

HHS. 

ACnOW;  Notice. I 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Premarket  Notification  510(k) 
Submissions"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockviile,  MD  20857, 
301-827-1223.  I 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  18.  2001  (66  FR 
37479),  the  agency  annoimced  that  the 
proposed  information  collection  had 


been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0120.  The 
approval  expires  on  September  30. 
2004.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Dated:  October  12.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(PR  Doc.  01-26573  Filed  10-22-01;  8:45  am] 

BHJJNQ  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 1>-0276] 

Agency  Information  Colieetion 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Suggested 
Documentation  for  Demonstrating 
Compliance  wnth  the  Ctianneis  of 
Trade  Provision  for  Foods  Wtth 
Vinclozolln  Residues 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
23,  2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC  20503.  Attn:  Wendy 
Taylor.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockviile.  MD  20857, 
301-827-1223. 

SUPPt.EMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Suggested  Documentation  for 
Demonstratiiig  Compliance  With  the 
Channels  of  "Trade  I^vision  for  Foods 
With  Vinclozolln  Residues  Description 

Under  the  pesticide  tolerance 
reassessment  process  that  the 
Environmental  Protection  Agency  (EPA) 
was  mandated  to  carry  out  under  the 
Food  Quality  Protection  Act  of  1996 
(FQPA),  EPA  has  proposed  to  revoke  the 
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tolerances  for  the  pesticide  chemical 
vinclozolln  on  several  food 
commodities.  The  FQPA  includes  a 
provision  in  section  408(1)(5)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  346a(l)(5)),  referred  to  as  the 
"channels  of  trade  provision,"  that 
addresses  the  circumstances  imder 
which  a  food  is  not  unsafe  solely  due  to 
the  presence  of  a  residue  from  a 
pesticide  chemical  whose  tolerance  has 
been  revoked,  suspended,  or  modified 
by  EPA. 

In  general,  FDA  anticipates  that  the 
party  responsible  for  food  found  to 
contain  vinclozolin  residues  (within  the 
former  tolerance)  after  the  tolerance  for 
the  pesticide  chemical  has  been 
revoked,  will  be  able  to  demonstrate 


that  such  food  was  packed  or  processed 
during  the  acceptable  timeframes  cited 
in  the  draft  guidance,  by  providing 
appropriate  documentation  to  the 
agency  as  discussed  in  the  draft 
guidance.  FDA  is  not  suggesting  that 
firms  maintain  a  certain  set  list  of 
docimients  where  anything  less  or 
different  would  likely  be  considered 
unacceptable.  Rather,  the  agency  is 
leaving  it  to  each  firm's  discretion  to 
maintain  appropriate  documentation  to 
demonstrate  that  the  food  was  so  packed 
or  processed. 

Examples  of  docimientation  which 
FDA  anticipates  will  serve  this  purpose 
consists  of  documentation  associated 
with  packing  codes,  batch  records,  and 
inventory  records.  These  are  types  of 


documents  that  many  food  processors 
routinely  generate  as  part  of  their  basic 
food-production  operations. 

The  likely  respondents  to  this 
collection  of  information  are  firms  in 
the  produce  and  food-processing 
industries  that  handle  food  products 
that  may  contain  residues  of  vinclozolin 
after  the  tolerances  for  this  pesticide 
chemical  have  been  revoked. 

In  the  Federal  Register  of  July  10, 
2001  (66  FR  35990),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 

No.  of  Respondents 

Annual  Frequency  per 
Response 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

307 

1 

307 

3 

921 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  infonnation. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


No.  of  Recordkeepers 

Annual  Frequency  per 
Recordkeeping 

Total  Annual  Records 

Hours  per  Recordkeeper 

Total  Hours 

31 

1 

31 

16 

496 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Estimates  for  the  annual  reporting 
burden  were  determined  by  using  the 
maximum  number  of  samples  collected 
throughout  a  year  that  FDA  believes 
might  be  found  to  contain  vinclozolin 
residues.  The  estimated  annual 
reporting  burden  was  determined  using 
the  total  number  of  samples  historically 
tested  for  vinclozolin  and  the  number  of 
samples  that  historically  contained 
vinclozolin  residues.  These  numbers 
established  a  rate  of  samples  expected  to 
contain  vinclozolin  residues.  This  rate, 
when  applied  to  the  number  of 
potentially  affected  establishments,  was 
used  to  calciilate  the  number  of 
expected  respondents. 

When  determining  the  estimated 
annual  recordkeeping  burden,  FDA 
estimated  that  most  firms  (at  least  90 
percent)  maintain  (or  maintain  access 
to)  docimientation  such  as  packing 
codes,  batch  records,  and  inventory 
records  as  part  of  their  basic  food 
production  and/or  import  operations. 
Therefore,  the  recordkeeping  burden 
was  caloilated  as  the  time  required  for 
the  10  percent  of  firms  which  may  not 
currency  be  maintaining  this 
documentation  to  develop  and  maintain 
(or  maintain  access  to)  dociunentation 
such  as  batch  records,  inventory 


records,  sales  records,  and  distribution 
records. 

Dated:  October  12.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  01-26651  Filed  10-22-01;  8:45  am] 

BHJJNQ  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminletration 

Request  for  Nomlnatlone  for  Voting 
and  Nonvoting  Consumer 
Repressntattva  Members  on  Public 
Advisory  Committees  and  Panels 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  and  nonvoting 
consumer  representatives  to  serve  on  its 
advisory  committees  and  panels  in  the 
Center  for  Devices  and  Radiological 
Health,  the  Center  for  Drug  Evaluation 
and  Research,  and  the  Center  for  Food 
Safety  and  Applied  Nutrition. 


Nominations  will  be  accepted  for 
current  vacancies  and  for  those  that  will 
or  may  occur  through  December  31, 
2002. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups. 

DATES:  Nominations  should  be  received 
approximately  6  months  before  the 
vacancy  dates  listed  in  this  notice. 

ADDRESSES:  All  nominations  with 
curricula  vitae  or  resume  (which  should 
include  nominee's  office  address, 
telephone  number,  and  e-mail  address) 
should  be  submitted  to  Maureen  Hess 
(address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Hess,  Office  of  Consumer 
Affairs  (HFE-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockviile.  MD  20857,  301-827-5006,  e- 
mail:  MHess@oc.fda.gov. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  voting  and 
nonvoting  consumer  representatives  of 
the  following  nine  advisory  committees 
and  panels  for  vacancies  listed  below. 
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Center  for  Devices  and  Radiological 
Health 

1.  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel:  One  vacancy 
occvining  February  28,  2002. 

2.  Circulatory  System  Devices  Panel: 
One  vacancy  occurring  June  30,  2002. 

3.  Gastroenterology  and  Urology 
Devices  Panel:  One  vacancy  occurring 
December  31,  2002. 

4.  General  and  Hospital  Personal  Use 
Devices  Panel:  One  vacancy  occiirrlng 
December  31.  2002. 

Center  for  Drug  Evaluation  and 
Research 

1 .  Anesthetic  and  Life  Support  Drugs 
Advisory  Committee:  One  vacancy 
occurring  March  31,  2002. 

2.  Medical  Imaging  Drugs  Advisory 
Committee:  One  vacancy  occurring  Jime 
30,  2002. 

3.  Psychopharmacologic  Drugs 
Advisory  Committee:  One  vacancy 
occiirring  June  30,  2002. 

4.  Advisory  Committee  for 
Pharmaceutical  Science:  one  vacancy 
occurring  October  31.  2002. 

Center  for  Food  Safety  and  Applied 
Nutrition 

1.  Food  Advisory  Committee:  Five 
vacancies  occurring  June  30,  2002. 

I.  Criteria  for  Members        | 

Persons  nominated  for  membership 
on  the  committees  as  a  consumer 
representative  shall  have  demonstrated 
ties  to  consumer  and  community-based 
organizations  and  be  able  to  analyze 
data,  understand  research  design, 
discuss  benefits  and  risks,  and  evaluate 
the  safety  and  effectiveness  of  products 
imder  review.  The  consumer 
representative  must  be  able  to  represent 
the  consximer  perspective  on  issues  and 
actions  before  the  advisory  committee, 
serve  as  a  liaison  between  the 
committee  and  interested  consimiers, 
associations,  coalitions,  and  consumer 
organizations,  and  facilitate  dialogue 
with  the  advisory  committees  on 
scientific  issues  that  affect  consumers. 

n.  Selection  Procedures 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  that  include  use  of 
a  list  of  organizations  representing  the 
public  interest  and  consimier  advocacy 
groups.  The  list  of  organizations  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 

m.  Nomination  Procedures 

Any  interested  person  or  organization 
may  nominate  one  or  more  qualified 
persons  for  membership  on  one  or  more 
of  the  advisory  committees  to  represent 


consumer  interests.  Self-nominations 
are  also  accepted.  FDA  will  ask  the 
potential  candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  emplojonent,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict'  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  in  any  advisory 
committee.  The  term  of  office  is  up  to 
4  years,  depending  on  the  appointment 
date. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14. 
relating  to  advisory  committees. 

Dated:  October  16,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

(FR  Doc.  01-26572  Filed  10-22-01;  8:45  am] 

BftiMQ  coce  4ieo-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Ophthalmic  Devices  Panal  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  E)rug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  30,  2001,  from  9:45 
a.m.  to  4:30  p.m. 

Location:  Holiday  Inn,  Walker/ 
Whetstone  Rooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Sara  M.  Thornton,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
460).  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850. 301-594-2053, 
SMTeCDRH.FDA.GOV,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12396. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 


premarket  approval  application  (PMA) 
for  a  conductive  keratoplasty  (CK) 
refractive  surgical  device  for  the 
reduction  of  previously  untreated 
spherical  hyperopia  in  patients  40  years 
of  age  or  greater,  who  have  0.75  diopter 
(D)  to  3.25  D  of  cycloplegic  spherical 
hyperopia,  with  less  than  or  equal  to 
0.75  D  of  refractive  astigmatism  (minus 
cylinder  format),  a  cycloplegic  spherical 
equivalent  of  0.75  D  to  3.00  D,  and  no 
more  than  0.50  D  difference  between 
preoperative  manifest  refraction 
spherical  equivalent  (MRSE)  and 
cycloplegic  refraction  spherical 
equivalent  (CRSE)  which  shows  some 
regression  of  the  initial  effect  over  time. 
Background  information,  including  the 
agenda  and  questions  for  the  committee, 
will  be  available  to  the  public  on 
November  29,  2001,  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
panelmtg.html. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  16,  2001.  Formal 
oral  presentations  from  the  public  will 
be  sdieduled  between  approximately 
9:50  a.m.  and  10:20  a.m.  Near  the  end 
of  the  committee  deliberations  on  the 
PMA,  a  30-minute  open  public  session 
will  be  conducted  for  interested  persons 
to  address  issues  specific  to  the 
submission  before  the  committee.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  16,  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  16,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-26574  Filed  10-22-01;  8:45  am) 

BtLUNQ  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vacdnes  and  Related  Biological 
Products  Advisory  Commtttee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  28,  2001,  bom  8:30 
a.m.  to  5:15  p.m.;  and  on  November  29, 
2001,  from  8:30  a.m.  to  2:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact:  Nancy  T.  Cherry  or  Denise  H. 
Royster,  Center  for  Biologies  Evaluation 
and  Research  (HFM-71),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-0314,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12391.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  November  28  and  29, 
2001,  the  committee  will  review  issues 
surrounding  efficacy  trial  endpoints  for 
vaccines  for  the  prevention  of  Human 
Papilloma  Virus.  On  November  29, 
2001,  the  committee  will  discuss  the 
intramural  scientific  research  of  the 
Laboratory  of  Bacterial  Toxins. 

Procedure:  On  November  28,  2001, 
from  12:30  p.m.  to  5:15  p.m.;  and  on 
November  29,  2001,  frtim  8:30  a.m.  to 
1:40  p.m.,  the  meeting  is  open  to  the 
public.  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  by  November  16,  2001. 
Written  submissions  may  be  made  to  the 
contact  person  by  November  16,  2001. 
On  November  28,  2001,  oral 
presentations  will  be  held  between 
approximately  3:15  p.m.  and  4:15  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  16, 


2001 ,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
November  28,  2001,  from  8:30  a.m.  to 
12:30  p.m.,  the  meeting  will  be  closed 
to  permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c){4)).  On  November  29. 
2001,  from  1:45  p.m.  to  2:30  p.m..  the 
meeting  will  be  closed  to  permit 
discussion  where  disclosure  woixld 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  meeting  will  be  closed 
to  discuss  personal  information 
concerning  individuals  associated  with 
the  research  program. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  16,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  01-26576  Filed  10-22-01;  8:45  ami 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  imder  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 


and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Community  Health 
Center  and  National  Health  Service 
Corps  User/Visit  Survey — NEW 

The  purpose  of  this  study  is  to 
conduct  a  sample  survey  which  has  the 
following  components:  (1)  A  personal 
interview  survey  of  Community  Health 
Center  (CHC)  and  National  Health 
Service  Corps  (NHSC)  site  users;  and  (2) 
a  record-based  study  of  visits  to  CHCs 
and  NHSC  sites.  CHCs  and  NHSC  sites 
serve  predominantly  poor  minority 
medically  underserved  populations.  The 
proposed  user  and  visit  survey  will 
collect  in-depth  information  about  CHC 
and  NHSC  site  users,  their  health  status, 
the  reasons  they  seek  care,  their 
diagnoses,  and  the  services  utilized  in  a 
medical  encounter. 

The  proposed  User/Visit  Survey 
builds  on  a  1995  User/Visit  Survey 
which  was  conducted  to  learn  about  the 
process  and  outcomes  of  care  in  CHC 
users.  The  1995  User/Visit  Survey 
included  a  personal  interview  of 
approximately  2000  users  of  48  selected 
CHCs  as  well  as  medical  record 
abstractions  for  about  3000  visits  to 
these  same  health  centers.  The 
interview  questionnaire  was  derived 
from  the  National  Health  Interview 
Survey  (NHIS)  conducted  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  the  visit  survey  was  an 
adaptation  of  the  NCHS  National 
Hospital  Ambulatory  Medical  Care 
Survey  (NHAMCS).  Conformance  with 
the  NHIS  and  NHAMCS  allowed 
comparisons  between  these  NCHS 
surveys  and  the  User/Visit  Survey. 

The  proposed  User/Visit  Survey  was 
developed  using  similar  questionnaire 
methodology  in  conjunction  with  a 
contractor  and  will  allow  longitudinal 
comparisons  for  CHCs  with  the  1995 
version  of  the  survey  data,  including 
monitoring  of  process  outcomes  over 
time.  This  User/Visit  Survey  is  the  first 
year  that  NHSC  non-grantee, 
freestanding  sites  will  be  surveyed. 

The  estimated  response  burden  is  as 
follows: 


Form 

Number  of 
respondents 

Responses  per 
respondent 

Total 
respondents 

Hours  per 
response 

Total  burden 
hours 

Site  Induction 

85  sites 

1  

1  

1 

43  records 

85 

85 

2.700 

3.010 

1 

1.5 

2.75 

.5 

85 

Srte  Sampling  Method  

85  sites 

127.5 

User  Survey 

30  users  at  70  CHCs 
and  40  users  at  15 
NHSC  sites. 

70  CHCs  

7,425 

Visit  Sun«y .\ 

1,505 

Total .-. 

9.142.5 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  October  16,  2001. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-26652  Filed  10-22-01;  8:45  am] 

MUMG  CODE  4ia»-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Indian  Haalth  Sarvlce 


Customer  Satisfaction  Survey; 
Request  for  Pul)iic  Comment 

agency:  Indian  Health  Service,  HHS. 

ACTION:  Request  for  Public  Comment: 
30-day  notice;  Proposed  Information 


Collection:  Indian  Health  Service 
Customer  Satisfaction  Survey. 

SUMMARY:  In  compliance  with  Section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
Indian  Health  Service  (HHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  project  was  previously 
published  in  the  Federal  Register  (65 
FT  18120)  on  April  6,  2000  and  allowed 
60  days  for  public  comment.  No  public 
comment  was  received  in  response  to 
the  notice.  The  purpose  of  this  notice  is 
to  allow  30  days  for  public  comment  to 
be  submitted  to  OMB. 

Proposed  Collection 

Title:  "Indian  Health  Service 
Customer  Satisfaction  Survey."  Type  of 
Information  Collection  Request:  New. 
Form  Number:  None.  Need  and  Use  of 
the  Information  Collection:  Executive 
Order  12862,  "Setting  Customer  Service 
Standards"  directs  agencies  "that 

Table 


provide  significant  services  directly  to 
the  public"  to  "survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services."  The 
proposed  customer  satisfaction  survey  is 
designed  to  assess  the  level  of  customer 
(patient)  satisfaction  with  the  services 
provided  at  HHS-operated  health  care 
facilities.  Voluntary  customer  service 
surveys  will  provided  at  IHS-operated 
health  care  facilities.  Voluntary 
customer  service  surveys  will  be 
conducted  at  IHS-operated  health  care 
facilities.  The  information  gathered  will 
be  used  by  agency  management  and  staff 
to  identify  strengths  and  weaknesses  in 
current  service  provision,  to  plan  and 
redirect  resources  to  make 
improvements  that  are  practical  and 
feasible,  and  to  provide  vital  feedback  to 
local  health  officials,  health  boards,  and 
community  members  regarding 
customer  satisfaction  with  the  health 
care  and  related  services  being 
provided.  Affected  Public:  Individuals. 
Type  of  Respondents:  Individuals. 

The  table  below  provides  burden  hour 
information. 


Data  Co<lection  Instrument 

Estimated  No.  of 
Respondents 

Responses  per 
Respondent 

Average  txjrden 
hour  per  response* 

Total  annual 
burden  hrs 

Customer  Satisfaction  Survey  ...,    

7500 

1 

0.25  hr  (15  min- 
utes). 

1875.0 

Total  

7500 

1 

1875.0 

'*The  ease  of  urxlerstanding.  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report  for  this  information  collection. 

Request  for  Comments         I 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  foHowing  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  our  an  agency 
function;  (b)  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (c)  the  accuracy  of 
the  public  burden  estimate  (the 
estimated  amount  of  time  needed  for 
individual  respondents  to  provide  the 
requested  information);  (d)  whether 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,utility,  and 
clarity  of  the  information  being 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Direct  Comments  to  OMB 

Send  your  written  comments  and 
suggestions  regarding  the  proposed 
information  collection  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  to:  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  IHS.  To 
request  more  information  on  the 
propose^  collection  or  to  obtain  a  copy 
of  the  data  collection  plan(s)  and/or 
instruction(s),  contact:  Mr.  Lance 
Hodahkwen,  Sr.,  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852-1601,  or  call  non-toll  free  (301) 
443-2613,  or  send  your  e-mail  requests, 
comments,  and  return  address  to: 
lhodahkwen@bqe.ihs.gov. 

Comment  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 


their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 

Dated:  October  10,  2001. 
Michael  H.  Tniiillo,  M.D..  M.P.H..  M.S., 

Assistant  Surgeon  General.  Director,  Indian 
Health  Service. 

[PR  Doc.  01-26653  Filed  10-22-01;  8:45  am] 
BiLUNO  cooe  4ieO-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Agricultural  Health  Study— A 
Prospective  Cohort  Study  of  Cancer 
and  Other  Diseases  Among  Msn  and 
Women  in  Agrlculturs— Rheumatoid 
Arthritis  Validation  Sub-study 

SUMMARY:  hi  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportimity  for  public  comment  on 
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proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NTH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Agricultural  Health  Study — A 
Prospective  Cohort  Study  of  Cancer  and 
Other  diseases  Among  Men  and  Women 
in  Agriculture — Rheumatoid  Arthritis 
Validation  Study.  Type  of  Information 
Collection  Request:  Revision.  (OMB 
0925-0406.  expires  11/30/01).  Need  and 
Use  of  Information  Collection:  The 
Agricultural  Health  Study  is  an  ongoing 
prospective  cohort  study  of  89,189 
farmers,  their  spouses,  and  commercial 
applicators  of  pesticides  from  Iowa  and 
North  Carolina.  The  proposed  revision 
is  intended  to  assess  the  validity  of  self- 
reported  Rheimiatoid  Arthritis  (RA)  in 
the  Agricultural  Health  Study  (AHS) 
within  small  subgroups  of  individuals. 
The  collection  is  intended  to  identify 
confirmed  cases  of  RA  to  include  in 
etiologic  analyses  of  farming  exposures 
and  RA;  evaluate  the  efficacy  of  certain 
questions  or  sets  of  questions  for 
screening  out  false-positives  for  self- 
reported  RA  and  identify  subgroups  to 
target  for  future  etiologic  studies  of  RA, 
based  on  a  relatively  high  prevalence  of 
RA  and  the  feasibility  of  disease 
confirmation.  Frequency  of  Response: 
One  time.  Affected  Public:  Individuals 
or  households.  Farms.  Type  of 
Respondents:  Private  pesticide 
applicators  and  their  spouses.  The 
annual  reporting  bvtrden  is  as  follows: 
Estimated  Number  of  Respondents:  439; 
Estimated  Numt>er  of  Responses  per 
Respondent:  1.0;  Average  Burden  Hours 
Per  Response:  .42;  and  Estimated  Total 
Annual  Burden  Hours  Requested:  184. 
The  annualized  cost  to  respondents  is 
estimated  at:  $1,840.  There  are  no 
Capitol  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestion 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accxiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INPORMATKm  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Michael  C.R. 
Alavanja,  Dr.  P.H.,  Epidemiology  and 
Biostatistics  Program,  Division  of 
Cancer  Etiology,  National  Cancer 
Institute,  EPN  8000.  6120  Executive 
Boulevard,  Rockville,  MD  20852.  or  call 
(310)  435-4720.  or  E-mail  your  request, 
including  your  address  to: 
alavanjam9mail.nih.gov 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  December  24, 
2001. 

Dated:  October  15,  2001. 
Reesa  L.  Nichols, 
NCI  Project  Clearance  Liaison. 
[FR  Doc.  01-26620  Filed  10-22-01;  8:45  am] 

BIUJNO  cooe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  review;  comment 
request;  The  National  Survey  to 
Evaluate  the  NIH  SBIR  Program. 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork, 
Reduction  Act  of  1995,  the  Office  of 
Extramural  Research,  Office  of 
Extramural  Programs,  the  National 
Institutes  of  Health  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  Jime  14,  2001  (p.  32361)  and 
allowed  60-days  for  public  comment. 
No  public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  cunenUy  valid  OMB  control 
number. 

Proposed  Collection:  Title:  The 
National  Survey  to  Evaluate  the  NIH 
SBIR  Program.  Type  of  Information 
Collection  Request:  New.  Need  and  Use 


of  Information  Collection:  The  NIH, 
Office  of  Extramural  Research,  Office  of 
Extramural  Programs  seeks  to  obtain 
OMB's  approval  to  conduct  a  survey  to 
evaluate  the  Small  Business  Innovation 
Research  (SBIR)  Program.  The  SBIR 
Program,  established  by  Congress  in 
1982  (Public  Law  97-219)  and  recenUy 
reauthorized  through  September  30, 
2008  (Pub.  L.  106-554),  provides 
research  support  to  small  businesses  for 
innovative  technology.  The  primary 
objectives  are  to  assess  the  extent  to 
which  SBIR  program  goals  are  being 
met,  particularly  those  dealing  with  the 
commercialization  of  research  products, 
processes  or  services  and  the 
imcovering  of  new  knowledge  that  will 
lead  to  better  health  for  everyone.  With 
survey  information.  NIH  is  enabled  to 
accurately  assess  the  results  of  its  large 
financial  investment  in  funding 
innovative  research  conducted  by  small 
business  concerns.  Findings  will  help 
to:  (1)  Understand  if  innovative  projects 
supported  through  the  NIH  SBIR 
Program  are  being  commercialized,  and 
if  so,  to  classify  the  types  of  products, 
processes  or  services  that  are  derived 
through  SBIR  funding;  (2)  determine  if 
other  measiuBS  of  success  defined 
within  the  NIH  mission  are  being 
achieved:  and  (3)  enhance  NIH's 
administration  of  the  SBIR  Program  and 
the  support  that  it  provides  to  small 
business  concerns.  Overall,  the  NIH  will 
use  the  survey  results  to  assess  the 
outcomes  from  NIH-supported  SBIR 
awards.  OD  will  collect  information 
from  SBIR  awardees  using  an  Internet 
survey.  The  online  survey  will  be 
implemented  using  SSL  (Secure  Socket 
Layer)  encryption  technology  and 
password  access.  OD  will  use  first-class 
mail  and  email  messages  to  advise 
awardees  that  they  have  been  selected  to 
participate  in  the  survey.  Frequency  of 
Response:  Annual  (As  needed  on  an  on- 
going basis.);  Affected  Public:  Small 
business  concerns  supported  by  NIH 
through  the  SBIR  Program;  and  Type  of 
Respondents:  For-profit  small  business 
concerns  that  have  received  NIH  SBIR 
awards.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  1 ,000;  Estimated  Number 
of  Responses  per  Respondent:  1 ; 
Average  Burden  Hours  Per  Response:  .5; 
and  Estimated  Total  Annual  Burden 
Hours  Requested:  500.  The  annualized 
cost  to  respondents  is  estimated  at 
$37,500.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  Costs 
and/or  Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  su^estiofls 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
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following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB      | 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact:  Ms.  Jo 
Anne  Goodnight,  Coordinator,  NIH 
Small  Business  Innovation  Research/ 
Small  Business  Technology  Transfer 
Programs,  Rockledge  n  Building,  Room 
6186,  6701  Rockledge  Drive,  Bethesda, 
Md,  or  call  non-toll-free  nimiber  (301) 
435-2688,  or  email  your  request, 
including  your  address,  to: 
jgl28w€haih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
November  23,  2001. 

Dated:  October  9.  2001. 
|o  Anne  Goodnight, 
SBIR/STTR  Program  Coordinator,  NIH. 
IFR  Doc.  01-26619  Filed  10-22-01;  8:45  am] 

BHJJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

National  Instttulas  of  Haaltti 

National  Cancar  Inatltuta  Call  for 
Nomburtiona  for  tha  National  Cancar 
matttuta  DIractor'a  Ualaon  Group 

The  National  Cancer  Institute  (NCI), 
the  Federal  Govenunent's  primary 
agency  for  cancer  research,  is  seeking 


nominations  for  five  new  members  of 
the  NCI  Director's  Consumer  Liaison 
Group  (DCLG)  who  will  be  appointed  in 
July  2002.  The  DCLG  helps  NCI  to 
identify  appropriate  advocates  to  serve 
on  its  program  and  policy  advisory 
committees,  and  it  serves  as  a  channel 
for  consumer  advocates  to  voice  their 
views  and  concerns.  The  DCLG  is 
federal  chartered  advisory  committee  of 
the  National  Cancer  histitute  (NCI).  It 
consists  of  15  consumer  advocates  who 
are  involved  in  cancer  advocacy  and 
who  reflect  the  diversity  among  those 
whose  lives  are  affected  by  cancer. 

NCI  brings  together  these  advocates 
from  many  communities  to  advise  and 
make  recommendations  to  the  Director, 
NCI  from  the  consumer  advocate 
perspective  on  a  wide  variety  of  issues, 
programs  and  research  priorities.  All 
DCLG  members  must  be  U.S.  citizens. 
Specifically  the  DCLG  members: 

•  Help  develop  and  establish 
processes,  mechanisms,  and  criteria  for 
identifying  appropriate  consimier 
advocates  to  serve  on  a  variety  of 
program  and  policy  advisory 
committees  responsible  for  advancing 
the  mission  of  the  NCI. 

•  Serve  as  a  primary  forum  for 
discussing  issues  and  concerns  and 
exchanging  viewpoints  that  are 
important  to  the  broad  development  of 
the  NCI  programmatic  and  research 
priorities. 

•  Establish  and  maintain  strong 
collaborations  between  the  NCI  and  the 
cancer  advocacy  community  to  reach 
common  goals. 

Eligibility  Requirements  for 
Individual  members.  To  serve  on  the 
DCLG,  a  member  must  meet  the 
following  minimum  eligibility 
requirements: 

•  Be  involved  in  the  cancer 
experience  as  a  cancer  survivor,  a 
person  affected  by  the  suffering  and 
consequences  of  cancer,  or  a 
professional  or  volunteer  who  works 
with  siarvivors  or  those  affected. 

•  Represent  a  constituency  (formally 
or  informally)  with  whom  she  or  he 
communicates  regidarly  on  cancer 
issues  and  be  able  to  serve  as  a  conduit 
for  information  both  to  and  from  his/her 
constituency. 

DCLG  members  must  be  conmiitted  to 
participating  in  all  activities  of  the 
DCLG  which  includes  at  least  two 
meetings  a  year  in  Bethesda. 

Criteria  For  Evaluating  Individiial 
Candidates.  Nominees  who  meet  the 
tninimiini  eligibility  requirements  will 
be  further  assessed  based  on  the 
following  criteria: 

•  Cancer  advocacy  experience 


•  Ability  to  communicate  effectively 

•  Ability  to  represent  broad  issues, 
think  "globally" 

•  Ability  to  contribute  to  an  effective 
group  process 

•  Leadership  ability 

Characteristics  of  the  DCLG.  In 
addition  to  the  criteria  for  individual 
candidates,  the  following  characteristics 
of  the  DCLG  as  a  group  are  intended  to 
ensure  that  it  reflects  the  breadth  and 
diversity  of  the  consumer  advocacy 
community: 

•  Multicultural  diversity 

•  A  broad  mix  of  cancer  sites 

•  Representation  of  the  medically 
underserved 

•  Men  and  women 

•  A  range  of  organizations  (local/ 
regional  and  national) 

•  Age  diversity 

•  Geographic  diversity  (rural/urban 
mix) 

Selection  Process.  A  call  for 
nominations  is  disseminated  annually 
to  a  broad  range  of  groups,  including 
local,  regional  and  national 
organizations,  to  encourage  nominations 
of  candidates  reflecting  the  diversity 
sought  for  the  EXIILG.  All  nominees  are 
screened  for  eligibility,  then  evaluated 
according  to  the  criteria.  A  list  of  highly 
qualified  candidates  who  reflect  balance 
and  diversity  of  representation  is 
forwarded  to  the  Director,  NCI,  who 
selects  the  DCLG  members.  The  original 
members  of  the  DCLG  endorsed  this 
process,  which  will  be  used  to  select 
future  members. 

NCI  encourages  nomination  of 
candidates  reflecting  the  diversity 
sought  on  the  DCLG.  Nominations  can 
be  made  by  organizations,  including 
local/regional  and  national  groups,  or 
individuals,  including  self-nominations. 
To  receive  a  nomination  package  for  the 
DCLG,  send  your  name,  advocacy/ 
voluntary  organization  affiliation  (if 
any),  address  and  phone  number  to  the 
Office  of  Liaison  Activities,  NCI,  c/o 
Palladian  Partners,  1010  Wayne 
Avenue,  Suite  1200,  Silver  Spring,  MD 
20910.  FAX  (301)  650-8676. 

Nominations  must  be  postmarked  by 
Decembers.  2001. 

Dated:  October  16,  2001. 
La  Verne  Stringfield 
Director,  Office  of  Federal  Advisory 
Committee  Policy  National  Institutes  of 
Health. 

[PR  Doc.  01-26618  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

National  Cancer  institute;  Notice  of 
Cioaad  Meating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Cancer 
Molecular  Target  Drug  Discovery. 

Date:  November  29-30,  2001. 

Time:  8  a.m  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  Versailles  HI. 
8120  Wisconsin  .\ venue,  Bethesda.  MD 
20814. 

Contact  Person:  Joyce  C.  Pegues.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  pivision  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8084,  Bethesda,  MD  20892,  301/594-1286. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated;  October  16,  2001. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-26610  Filed  10-22-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatltutea  of  Haalth 

National  Cancer  Inatifute;  Notice  of 
Cioaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Extension 
of  Radiotherapy  Research. 

Date:  November  13-15.  2001. 

Time:  4  pm  to  2  pm. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute.  6116 
Executive  Boulevard.  Room  8105,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Shakeel  Ahmad,  Phd, 
Scientific  Review  Administrator.  Grants 
Review  Branch.  National  Cancer  Institute. 
National  Institutes  of  Health,  8th  Floor,  Room 
8139.  6116  Executive  Boulevard,  Bethesda, 
MD  20892,  301-594-0114. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  [}erson. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  16.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-26611  Filed  10-22-01;  8:45  am) 

MUMQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutes  of  Haaltti 

National  Cancar  Institute;  Notice  of 
Cioaad  Maating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Centers  of 
Excellence  in  Cancer  Communications 
Research. 

Date:  December  5-7.  2001. 

rime;  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Center,  9751  Washingtonian  Blvd., 
Gaithersburg,  MD  20878. 

Contact  Person:  CM.  Kerwin,  PhD. 
Scientific  Review  Administrator,  Special 
Review  And  Resources  Branch.  Division  of 
Extramural  Activities,  National  Cancer 
Institute.  National  Institutes  of  Health.  61 16 
Executive  Boulevard,  Room  8039,  Rockville. 
MD  20892-7405,  301/496-7421. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower:  93.399, 
Cancer  Control,  national  Institutes  of  Health, 
HHS) 

Dated:  October  16,  2001. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26612  Filed  10-22-01;  8:45  am) 
■ajJNQ  COOe  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatiofMri  Institutes  of  Hsalth 

Natkmai  Cancsr  Institutes;  Notice  of 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Small 
Grants  Program  for  Cancer  Epidemiology  and 
Cancer  Prevention  Research. 

Date:  November  19-20,  2001. 

Time:  8  a.m.  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North,  Conference 
Room  D,  6130  Executive  Boulevard, 
Rockville.  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Mary  Jane  Slesinski.  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda. 
MD  20892.  301/594-1566. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394;  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 


Dated:  October  16,  2001. 
LaVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-26613  Filed  10-22-01;  8:45  am] 
■UMQ  COOe  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

National  Human  Genome  Research 
Instituts;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Group,  Genome  Research  Review  Committee. 

Date:  December  7,  2001. 

Time:  12  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  31  Center  Drive,  Conference  Rm. 
B2B32,  NHGRI,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Ken  D.  Nakamura,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health.  Bethesda,  MD  20892,  301-402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  October  16,  2001. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-26614  Filed  1O-22-01;  8:45  am) 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsaltti 

National  Human  Genome  Ressardi 
Institute;  Notice  of  Closed  Mseting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 


discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel. 

Date:  November  6,  2001 . 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  31  Center  Ehive,  Conference  Rm. 
B2B32,  NHGRI,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Rudy  O.  Pozzatti,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health,  Bethesda.  MD  20892,  301  402-0838. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 
Dated:  October  16,  2001.  ,__ 

LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-26615  Filed  10-22-01;  8:45  am) 

aaUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Institute  of  Ctilld  Heattli  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Reproductive 
Genomics:  Mutant  Models  for  Infertility. 

Date:  November  6,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW,  Washington,  DC  20005. 

Contact  Person:  Norman  Chang.  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E03,  Bethesda,  MD  20892,  (301)  496- 
1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  October  16,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26608  Filed  10-22-01;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Ctilld  HeaWi  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  November  16,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Caria  T.  Walls,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  9000 
Rockville  Pike.  MSC  7510.  6100  Building, 
Room  5e03,  Bethesda,  MD  20892.  (301)  496- 
1485. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  October  16,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-26609  Filed  10-22-01;  8:45  am] 

BHJJNG  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtfi 

National  Instituts  of  Environmental 
HeaWi  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIEHS. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramiu-al  programs  and  projects 
conducted  by  the  National  Institute  of 
Environmental  Health  Sciences, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  {>ersonnel  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIEHS. 

Date:  November  18-20,  2001. 

Closed:  November  18,  2001,  8  pm  to  9:30 
pm. 

Agenda:  To  review  and  evaluate 
programmatic  and  personnel  issues. 

Place:  Doubletree  Guest  Suites,  2515 
Meridian  Parkway,  Research  Triangle  Park, 
NC  27709. 

Open:  November  19.  2001,  8:30  am  to  5 
pm. 

Agenda:  An  overview  of  the  organization 
and  conduct  of  research  in  the  Laboratory  of 
Signal  Transduction. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Rooms  101  ABC,  111  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709. 

Closed:  November  20,  2001,  8:30  am  to 
Adjournment. 


Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus.  Conference 
Rooms  101  ABC.  Ill  T.W.  Alexander  Drive, 
Research  Triangle  Park.  NC  27709. 

Contact  Person:  Steven  K.  Akiyama,  PhD, 
Acting  Deputy  Scientific  Director,  Division  of 
Intramural  Research.  Nat.  Institute  of 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  P.O.  Box  12233,  MSC 
A2-09.  Research  Triangle  Park,  NC  27709, 
919/541-3467,  akiyamadniehs.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards:  93.114. 
Applied  Toxicological  Research  and  Testing: 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education:  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  HHS) 

Dated:  October  16.  2001. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-26617  Filed  10-22-01:  8:45  am] 
BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  iieelth 

Center  for  Scientific  Review;  Notice  of 
Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  November  5-6,  2001. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Contact  Person:  Tracy  E.  Orr,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
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Health,  6701  Rockledge  Dr..  Room  5118. 
Bethesda,  MD  20892.  (301)  435-1259. 
orrt@csr.  nih  .gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5.  2001.      I 

Time:  8  a.m.  to  5  p.m.  I 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Eugene  Vigil,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Room  5144,  MSC 
7840.  Bethesda,  MD  20892,  (301)  435-1025. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS  and 
Related  Research  3. 

Date:  November  5-6,  2001.  i 

Time:  8  a.m.  to  10  a.m.         I 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group, 
Orthopedics  and  Musculoskeletal  Study 
Section. 

Date:  November  5-6.  2001.  i 

Time:  8  a.m.  to  5  p.m.  I 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Daniel  F.  McDonald,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr..  Room  4214,  MSC 
7814.  Bethesda,  MD  20892,  (301)  435-1215. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5,  2001. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Virginian  Suites,  1 500 
Arlington  Boulevard,  Arlington,  VA  22209. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Dr.,  Room  5116,  MSC  7854. 
Bethesda,  MD  20892.  (301)  435-1171. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Croup,  Experimental 
Therapeutics  Subcommittee  2. 

Date:  November  5-7,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites.  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave..  Washington,  DC  20015. 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  4150,  MSC 
7804,  Bethesda,  MD  20892,  (301)  435-1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  George  W.  Chacko,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room:  4202, 
MSC:  7812,  Bethesda,  MD  20892.  301-435- 
1220,  cbackoge@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposing  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  David  M.  Armstrong.  BS, 
MS,  PhD.  Chief,  Brain  Disorders  and  Clinical 
Neurosciences,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  5188,  MSC  7846.  Bethesda,  MD 
20892.(301)435-1253. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Sfiecial  Emphasis  Panel. 

Date:  November  5.  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton.  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Donald  Schneider,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5160, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1727,  schneidd@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  proir  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group, 
Respiratory  Physiology  Study  Section. 

Date:  November  5,  2001. 

rime:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW..  Washington.  DC  20036-3305. 

Contact  Person:  Everett  E.  Sinnett,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1016,  sinnett@nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Metabolic 
Pathology  Study  Section. 

Date:  November  5-7,  2001. 

Time:  8:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

-  Place:  Sheraton,  Premiere  Hotel,  8661 
Leesburg  Pike.  Vienna,  VA  22182. 

Contact  Person:  Angela  Y.  Ng,  PhD,  MBA, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1715,  nga@csr.nih.gpv 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  meeting 
due  to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Biobehavioral  and 
Behavioral  Process  Initial  Review  Group, 
Biobehavioral  and  Behavioral  Processes  6. 

Date:  November  5-6.  2001. 

Time:  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington.  DC 
20036. 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3176, 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
1260. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5,  2001. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Dennis  Leszczynski,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6170, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1044. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


Federal  Register /Vol.  66,  No.  205  /  Tuesday.  October  23.  2001 /Notices 


53625 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  5.  2001. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institute  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC,  Bethesda,  MD  20892,  (301)  435-0902, 
mkra  use@csr.  nih  .gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and    , 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  €-7,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle,  1 
Washington  Circle,  NW.,  Washington,  DC 
20037. 

Contact  Person:  Clare  K.  Schmitt,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4182. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1148,  schmittc@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  6.  2001 . 

Time:  10  am  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Ranga  V.  Srinivas,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,,  Bethesda,  MD  20892,  (301)  435- 
1167,  srinivar@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Sjtecial  Emphasis  Panel. 

Date:  November  6,  2001. 

Time:  1  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Tracy  E.  Orr,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
Bethesda,  MD  20892,  (301)  435-1259, 
on1@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dale:  November  6,  2001. 

Time:  4  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4102.  MSC  7814, 
Bethesda.  MD  20892.  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW., 
Washington,  DC  20037. 

Contact  Person:  Rona  L.  Hirschberg,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4186, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1150. 

Name  of  Committee:  CenXev  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7,  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Melrose  Hotel.  2430  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Angela  M.  Pattatucci- 
Aragon,  PhD,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  5220.  MSC  7852.  Bethesda,  MD 
20892.(301)435-1775. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7,  2001. 

rime:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692,  (301) 
435-3504.  fungv@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7,  2001. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh. 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  In.stitutes  of 
Health,  6701  Rockledge  Drive,  Room  4146. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7.  2001. 

Time:  1  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call) 

Contact  Person:  Alec  S.  Liacouras,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5154. 
MSC  7842.  Bethesda.  MD  20892.  (301)  435- 
1740. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7-8.  2001. 

Time:  6  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Embassy  Square,  2000  N  Street,  NW. 
Washington,  DC'20036. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Rm.  4106. 
MSC  7814,  Bethesda,  MD  20892-7814.  301/ 
435-1743,  sipei@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  7-9,  2001 . 

Time:  6  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  San  Diego  at  Emerald 
Plaza.  400  West  Broadway.  San  Diego.  CA 
92101. 

Contact  Person:  David  L.  Simpson,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5192, 
MSC  7846,  Bethesda.  MD  20892.  (301)  435- 
1278. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group.  AIDS  and 
Related  Research  5. 

Date:  November  8-9,  2001. 

Time:  8  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Handlery  Hotel  and  Resort.  950 
Hotel  Circle  North,  San  Diego,  CA  92108. 

Contact  Person:  Ranga  Srinivas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5108. 
MSC  7852.  Bethesda.  MD  20892.  (301)  435- 
1167. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  SNEM  5  (02). 

Date:  November  8.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  The  River  Inn,  924  25th  Street. 
Washington.  DC  20037. 

Contact  Person:  Ann  Hardy.  DRPH. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3158. 
MSC  7770.  Bethesda,  MD  20892.  (301)  435- 
0695. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8.  2001 . 

Time:  8  am  to  9  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  Yvette  M.  Davis,  VMD. 
MPH.  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  3152.  MSC  7770.  Bethesda.  MD  20892. 
(301)  435-0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8.  2001. 
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Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Betbesda.  MD  20814. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda.  MD  20892,  (301)  435- 
1041. 

Name  of  Committee:  Center  for  Scientific 
^leview  Special  Emphasis  Panel. 

Date:  November  8-9,  2001 

Time:  8:30  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20037. 

Contact  Person:  Angela  M.  Pattatucci- 
Aragon,  PhD.  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  5220,  MSC  7852,  Bethesda,  MD 
20892,  (301)  435-1775. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  TMP 
(01). 

Date:  November  8-9.  2001 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8-9,  2001. 

Time:  9  am  to  5:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Yvette  M.  Davis,  VMD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3152,  MSC  7770.  Bethesda,  MD  20892, 
301-435-0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8,  2001. 

Time:  11  am  to  12:30  pm. 

Agenda:  To  review  and  eva  uate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Everett  E.  Sinnett.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
1016,  sinnett®nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8,  2001. 

Time:  2  pm  to  4  pm. 

Agenda:  To  review  and  eva  uate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC,  Bethesda.  MD  20892.  301-435-0902, 
mkrause®csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8,  2001. 

Time:  2:15  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place-  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alec  S.  Liacouras,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154, 
MSC  7842.  Bethesda,  MD  20892.  (301)  435- 
1740. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8.  2001. 

Time:  3:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace-  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Ann  A.  Jerkins,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
4514. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  8,  2001. 

Time:  12:30  pm  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3182, 
MSC,  Bethesda.  MD  20892,  301-435-0902, 
mkrause®csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  9,  2001. 

Time:  8:30  am  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  The  Chevy 
Chase  Pavilion,  4300  Military  Road  NW, 
Wisconsin  at  Western  Avenue,  Washington, 
DC  20015. 

Contact  Person;  Calbert  A.  Laing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  ,  6701  Rockledge  Drive,  Room  4210, 
MSC  7812,  Bethesda,  MD  20892,  301-435- 
1221,  laingc@csr.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 


Dated:  October  16,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-26616  Filed  10-22-01;  8:45  am) 

«LUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Expert  Panel  Reports 
National  Toxicology  Program  (NTP), 
National  Institute  of  Environmental 
Healtti  Sciences  (NIEHS),  Center  for 
the  Evaluation  of  Risks  to  Human 
Reproduction  (CERHR),  announces: 

(1)  Availability  of  the  Draft  Expert 
Panel  Reports  on  1-Bromopropane  and 
2-Bromopropane — Public  comments  are 
solicited  on  these  draft  reports  and  the 
deadline  for  written  comments  is 
November  23,  2001. 

(2)  Bromopropane  Expert  Panel 
Meeting  scheduled  for  December  5-7, 
2001 — ^The  meeting  is  open  to  the  public 
and  will  be  held  at  the  Hilton 
Washington-Dulles  Airport  Hotel, 
Hemdon,  VA. 

Background 

The  NTP  and  the  NIEHS  established 
the  NTP  CERHR  [Federal  Register, 
December  14, 1998  (Volume  63,  Number 
239,  page  68782)]  in  June  1998.  The 
purpose  of  the  Center  is  to  provide 
scientiHcally-based,  uniform 
assessments  of  the  potential  for  adverse 
effects  on  reproduction  and 
development  caused  by  agents  to  which 
humans  may  be  exposed.  Expert  panels 
conduct  scientific  evaluations  of  agents 
selected  by  the  Center  in  public  forums. 
Additional  details  about  CERHR  are 
provided  below  (see  Additional 
Information  about  CERHR  evaluations). 

The  agents  currently  under  evaluation 
are  1 -bromopropane  (CASRN:  106-94- 
5)  and  2-bromopropane  (CASRN:  75- 
26-3).  1-Bromopropane  is  used  as  a 
cleaning  solvent;  as  a  solvent  vehicle  in 
spray  adhesives;  as  a  solvent  for  fats, 
waxes,  or  resins;  and  as  an  intermediate 
in  the  synthesis  of  other  compounds.  2- 
Bromopropane  is  used  in  the  synthesis 
of  pharmaceuticals,  dyes,  and  other 
compounds  and  is  present  as  a 
contaminant  in  1 -bromopropane. 
Bromopropanes  are  being  considered  as 
replacement  chemicals  for  ozone- 
depleting  chemicals  such  as 
bydrochlorofluorocarbons  and  | 

chlorinated  solvents.  The  scientific 
database  on  these  chemicals  includes 
studies  on  neurotoxicity,  reproductive 
toxicity,  and  occupational  exposures.  2- 
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Bromopropane  is  reported  to  be  a 
reproductive  toxicant  in  hiunans. 

Draft  Expert  Panel  Reports  on  !• 
Bromopropane  and  2-Bromopropane 
Avail^le 

The  Draft  Expert  Panel  Report  is 
composed  of  the  following  sections: 
1.0    Chemistry,  Use,  andliuman 

Exposure 
2.0    General  Toxicological  and 

Biological  Effects 
3.0    Developmental  Toxicity  Data 
4.0    Reproductive  Toxicity  Data 
5.0    Summary,  Conclusions,  and 

Critical  Data  Needs 

Sections  1-4  will  be  available  to  the 
public  by  October  10,  2001.  Copies  can 
be  obtained  electronically  on  the 
CERHR  web  site  [http:// 
cerhr.niehs.nih.gov)  or  in  hard  copy  by 
contacting  Dr.  N^chael  Shelby,  Director 
CERHR  (NIEHS,  79  T.W.  Alexander 
Drive,  Building  4401,  Room  103,  P.O. 
Box  12233,  MD  EC-32,  Research 
Triangle  Park,  NC  27709,  Phone:  (919) 
541-3455;  Fax:  (919)316-4511; 
shelby@niehs.nih.gov). 

Request  for  Written  Comments  on  Draft 
Expert  Panel  Reports 

The  CERHR  invites  written  public 
comments  on  Sections  1-4  of  the  Draft 
Expert  Panel  Reports  on  1- 
bromopropane  and  2-bromopropane. 
Comments  can  be  submitted  in  hard 
copy  or  electronic  format  and  must  be 
received  by  the  Center  by  November  23, 
2001.  These  comments  will  be 
distributed  to  CERHR  staff  and  the 
Bromopropane  Expert  Panel  for 
consideration  in  revising  the  draft  report 
and  in  preparing  for  the  Bromopropane 
Expert  Panel  Meeting  (see  below).  These 
comments  should  be  sent  to  Dr.  Michael 
Shelby  at  the  address  provided  above. 
Persons  submitting  written  conmients 
are  asked  to  include  their  name  and 
contact  information  (affiliation,  mailing 
address,  phone,  fox,  e-mail,  and 
sponsoring  organization,  if  any). 

Expert  Panel  WiU  Review  1- 
Bromopropane  and  2>BrDmopropane 

An  expert  panel  (the  Panel)  of 
independent  scientists  selected  for  their 
scientific  expertise  in  reproductive  and 
developmental  toxicology  and  other 
relevant  areas  of  science  are  conducting 
this  review.  The  roster  of  experts 
follows: 

Bromopropane  Expert  Panel  (Name  cmd 
Affiliation) 

Kim  Boekelheide,  MD,  PhD  [Chair] 
Brown  University,  Providence,  RI 

Cynthia  F.  Bearer,  MD.  PhD    Case 
Western  Reserve,  Cleveland,  OH 

Sally  Perreault  Damey,  PhD    U.S.  EPA, 
Research  Triangle  Park,  NC 


George  P.  Daston,  PhD    Procter  ft 

Gamble  Co.,  Cincinnati,  OH 
Raymond  M.  David,  PhD    Eastman 

Kodak  Company,  Rochester,  NY 
Ulrike  Luderer,  MD,  PhD    University  of 

California-Irvine,  Irvine,  CA 
Andrew  F.  Olshan,  PhD    University  of 

North  Carolina,  Chapel  Hill,  NC 
Wayne  T.  Sanderson,  PhD,  CIH 

NIOSH,  Cincinnati,  OH 
Calvin  C.  Willhite,  PhD    DTSC.  State  of 

California,  Berkeley,  CA 
Susan  Woskie,  PhD    University  of 

Massachusetts-Lowell,  Lowell,  MA 

Public  Meeting  of  the  Bromopropane 
Expert  Panel 

This  meeting  is  open  to  the  public 
and  attendance  is  limited  only  by  the 
availability  of  space.  The  meeting  will 
take  place  on  December  5-7,  2001,  in 
the  Solarium  of  the  Hilton  Washington- 
Dulles  Airport  Hotel,  13869  Park  Center 
Road,  Hemdon,  VA  20171,  Phone  (703) 
478-2900,  Fax  (703)  478-9286. 

Preliminary  Meeting  Agenda 

The  meeting  begins  each  day  at  8:30 
a.m.  It  is  anticipated  that  each  day  there 
will  be  a  lunch  break  from  12-1  p.m. 
and  the  meeting  will  adjourn  between  5 
and  6  p.m. . 

December  5.  2001  (8:30  a.m.) 

Opening  comments 
Public  comment  session 

•  The  Panel  will  receive  comments 
from  the  public  (up  to  seven  minutes 
per  speaker;  details  are  given  below). 

Review  of  Sections  1-4  of  the  Draft 
Eiqtert  Panel  Report  on  1- 
Bromopropane  and  2-Bromopropane 

Discussion  of  Section  5.0  Siunmary, 
Conclusions,  and  Critical  Data  Needs 

December  6,  2001  (8:30  a.m.) 

Discussion  of  Section  5.0  Summary, 
Conclusions,  and  Critical  Data  Needs 

Preparation  of  draft  summaries  and 
conclusion  statements 

December  7.  2001  (8:30  a.m.) 

Presentation,  discussion  of,  and 
agreement  on  summaries  and 
conclusions 
Closing  comments 

Oral  Public  Comments  Can  Be 
Presented  at  the  Expert  Panel  Meeting 

Time  is  set  aside  on  December  5  for 
the  presentation  of  oral  public 
comments  at  the  Bromopropane  Expert 
Panel  Meeting.  To  facilitate  planning  of 
this  meeting,  those  persons  wishing  to 
make  oral  public  comments  are  asked  to 
contact  the  CERHR  Director  by 
November  26  [Dr.  Michael  Shelby, 
NIEHS,  79  T.W.  Alexander  Drive, 


Building  4401,  Room  103,  P.O.  Box 
12233,  MD  EC-32,  Research  Triangle 
Park,  NC  27709^ Phone:  (919)  541-3455; 
Fax  (919) 316-4511; 
shelby9niehs.nih.gov\.  Seven  minutes 
will  be  available  for  each  speaker  (one 
speaker  per  organization).  When 
registering  to  conunent  orally,  please 
provide  your  name,  affiliation,  mwiling 
address,  phone,  fax,  e-mail  and 
sponsoring  organization  (if  any).  If 
possible,  also  send  a  copy  of  the 
statement  or  talking  points  to  CERHR  by 
November  26.  This  information  Mrill  be 
provided  to  the  expert  panel,  to  assist 
the  panel  in  identifying  issues  for 
discussion,  and  will  be  noted  in  the 
meeting  record.  Registration  for 
presentation  of  oral  comments  will  also 
be  available  at  the  meeting  on  December 
5  (7:30—8:30  a.m.).  Those  persons 
registering  at  the  meeting  are  asked  to 
bring  20  copies  of  their  statement  or 
talking  points. 

In  lieu  of  making  an  oral  presentation 
at  the  meeting,  the  public  is  invited  to 
submit  a  written  statement  to  CERHR  by 
November  26.  This  statement  will  be 
distributed  to  CERHR  staff  and  the 
Bromopropane  Expert  Panel  and  noted 
in  the  meeting  record. 

Post-Meeting  Public  Comments 

Following  the  Bromopropane  Expert 
Panel  Meeting  and  completion  of  the 
Expert  Panel  Report,  public  comment 
will  be  solicited.  This  solicitation  will 
be  announced  in  a  future  Federal 
RMister  notice. 

ror  other  questions  about  the  Draft 
Report  on  1-Bromopropane  and  2- 
Bromopropane  or  the  Bromopropane 
Expert  Panel  Meeting,  contact  the 
CEkHR  Director  [contact  information 
provided  above). 

Additional  Information  About  CERHR 
Evaluations 

CERHR  invites  the  nomination  of 
agents  for  review  or  scientists  for  its 
expert  registry.  Information  about 
CERHR  and  the  nomination  process  can 
be  obtained  from  its  homepage  [http:// 
cerhr.niehs.nih.gov)  or  by  contacting  the 
Center  Director  (contact  information 
provided  above).  The  Center  selects 
chemicals  for  evaluation  based  upon 
several  factors  including  production 
volume,  extent  of  human  exposure, 
public  concern,  and  published  evidence 
of  reproductive  or  developmental 
toxicity. 

CERHR  follows  a  formal,  multi-step 
process  for  review  and  evaluation  of 
selected  chemicals.  The  formal 
evaluation  process  is  outlined  in  the 
Federal  Register  notice  July  16,  2001 
(Volume  66,  Number  136,  pages  37047- 
37048)  and  on  the  CERHR  web  site 
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under  "About  CERHR".  Briefly,  the 
Center  establishes  an  expert  panel  to 
review  and  evaluate  the  scientific 
evidence  on  the  selected  chemical{s),  to 
receive  public  comments,  and  to 
prepare  a  report  on  the  chemicaUs).  This 
draft  expert  panel  report  is  made 
publicly  available  for  comment,  both 
through  the  CERHR  web  site  and  upon 
request  from  CERHR,  and  an  expert 
panel  meeting  is  held  to  discuss  and 
evaluate  the  draft  report.  Following  the 
expert  panel  meeting  and  completion  of 
the  expert  panel  report,  public  comment 
is  solicited  again.  After  this  public 
comment  period  ends,  the  fTTP  staff 
prepares  a  NTP  center  report  on  the 
evaluated  chemical(s)  that  integrates 
background  information  on  the 
chemical(s),  findings  of  the  expert 
panel,  and  a  discussion  of  any 
additional,  recent  studies.  The  NTP 
center  report  includes  all  public 
comments  received  on  the  expert  panel 


report.  The  final  NTP  center  report  is 
made  publicly  available  and  distributed 
to  interested  stakeholders  and  to 
appropriate  regulatory,  health,  and 
research  agencies. 

Dated:  October  3,  2001. 
Samuel  H.  Wilson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Sciences. 

[FR  Doc.  01-26621  Filed  10-22-01;  8:45  am] 

BOXING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  FY  2001  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Grants  to  Support  the  Accreditation  of 
Opioid  Treatment  Programs  (OTPs),  and 
Part  II,  General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cobperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 

•             Application 
deadline 

Est.  funds 
FY  2001 

Est.  No. 
of  awards 

Project 
period 

Grants  to   Support   Accreditation   of   Opioid 
Treatment  Programs. 

Decemt)er4,  2001  

Si  .6  million 

-8 

3  years 

The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2. 1993. 

General  Instructions  | 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from:  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NCADI), 
P.O.  Box  2345,  Rockville,  MD  20847- 
2345,  Telephone:  1-800-729-6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  homepage:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 


activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  grants  to  partially  subsidize 
the  cost  of  accreditation  of  Opioid 
Treatment  Programs  (OTPs).  The  goal  of 
these  grants  is  to  reduce  the  costs  of 
basic  accreditation  education  and 
accreditation  surveys  (site  visits)  for 
OTPs  participating  in  the  accreditation 
process  pursuant  to  Title  42  of  the  Code 
of  Federal  Regulations  (CFR),  part  8. 

Eligibility:  Under  Federal  regulations, 
the  final  rule  on  Opioid  Drugs  in 
Maintenance  and  Detoxification 
Treatment  of  Opiate  Addiction  (42  CFR 
part  8),  only  private  nonprofit 
organizations  or  State  governmental 
entities,  or  political  subdivisions 
thereof,  which  are  approved  by 
SAMHSA  pursuant  to  that  regulation, 
may  accredit  opioid  treatment  programs. 
Therefore,  awards  under  this  grant 
program  will  be  made  only  to 
organizations  that  have  been  approved 
by  SAMHSA  as  accreditation  bodies. 

SAMHSA  intends  to  make  awards 
under  this  program  as  soon  as  possible; 
however,  all  grant  awards  must  be  made 


prior  to  September  30,  2002.  Therefore, 
any  organization  that  has  not  yet 
applied  to  SAMHSA  for  approval  as  an 
accreditation  body  is  urged  to  do  so  as 
soon  as  possible,  as  review  and  approval 
of  these  applications  takes  some  time. 

Such  organizations  may  apply  for 
funding  under  this  grant  program  prior 
to,  simultaneously  with,  or  after  they 
submit  their  application  for  approval  as 
an  accreditation  body,  so  long  as  they 
submit  their  application  for  funding 
prior  to  the  application  due  date  of 
December  4,  2001.  However,  an 
application  for  a  grant  under  this 
program  will  be  considered  for  funding 
only  after  the  applicant  has  been 
approved  as  an  accrediting  body,  if  such 
approval  occurs  prior  to  September  30, 
2002. 

Availability  of  Funds:  In  FY  2002, 
approximately  $1,600,000  will  be 
available  for  die  total  costs  (direct  and 
indirect)  of  4  to  8  awards.*  Awards  will 


'This  program  is  lieing  announced  prior  to  the 
full  annual  appropriation  for  fiscal  year  (FY)  2002 
for  the  Substance  Abuse  and  Mental  Health 
Services  Administration's  (SAMHSA)  programs. 
Applications  are  invited  based  on  the  assumption 
that  sufficient  funds  will  be  appropriated  for  FY 
2002  to  permit  funding  of  a  reasonable  number  of 
applications  being  hereby  solicited.  All  applicants 
are  reminded,  however,  that  we  cannot  guarantee 
sufficient  funds  will  be  appropriated  to  permit 
SAMHSA  to  fund  any  applications.  Questions 
regarding  the  status  of  the  appropriation  of  funds 
should  be  directed  to  the  f*rograra  Contact  listed 
under  the  "How  to  Get  Help"  section  in  the  grant 
announcement. 
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be  made  in  annual  increments.  Actual 
funding  levels  will  vary  depending  on 
the  availability  of  appropriated  funds 
and  the  number  of  OTPs  which  apply  to 
each  SAMHSA-approved  accreditation 
body  grantee.  Grant  funding  will  be 
awarded  in  two  phases.  Phase  I  funds 
will  be  awarded  at  the  beginning  of  the 
project  period  and  will  include  up  to 
$50,000  for  one-time  project  start-up 
and  initial  operational  costs.  Phase  II 
awards  for  accreditation  education  and 
accreditation  surveys  will  depend  on 
the  availability  of  appropriated  funds 
and  the  number  of  OTPs  accepted  by  the 
grantee  for  the  accreditation  process. 

Period  of  Support:  An  award  may  be 
requested  for  a  project  period  of  up  to 
3  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

A  ward  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  fiinds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Jacqueline  Hendrickson,  MSW  CSAT/ 
SAMHSA,  Rockwall  II  Building.  Suite 
740,  5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-1109,  E-mail: 
jhendric@samhsa.gov 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak.  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  D,  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666.  E-mail: 
8hudak@samhsa.gov 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  hnpact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Commimity-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 


the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  simunary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  simunary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2001  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2001 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  a^ected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration. 


Parklawn  Building.  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  October  17.  2001. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA. 
(FR  Doc;.  01-26654  Filed  10-22-01;  8:45  ami 
BH.UMG  CODE  4ie3-20-P 


DEPARTMENT  OF  INTERIOR 

Office  of  the  Secretary 

John  H.  Ctiafee  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday.  November  15. 
2001. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
Federal,  state  and  local  authorities  in 
the  development  and  implementation  of 
an  integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7  p.m.  at 
the  Quinsigamond  Elementary  School 
located  at  828  Millbury  Street, 
Worcester,  MA  for  the  following 
reasons: 

1 .  Approval  of  Minutes 

2.  Chairman's  Report 

3.  Executive  Director's  Report 

4.  Approval  Close-out  Budget  FY2001 

5.  Financial  Budget  FY2002  Approval 

6.  Public  Input 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Director, 
John  H.  Chafee.  Blackstone  River  Valley 
National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895.  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  ft^m  Michael 
Creasey.  Executive  Director  of  the 
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Commission  at  the  aforementioned 
address. 

Michael  Creasey, 

Executive  Director  BBVNHCX:. 

[FR  Doc.  01-26595  Filed  1(>-22M)1;  8:45  ami 

8IUJN6  CODE  4310-ftK-P 

j 

DEPARTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-«1(M)1-0777XX-241A1     I 

Sierra  Front/Northwestern  Great  Basin 
Resource  Advisory  Council, 
Northeastern  Great  Basin  Resource 
Advisory  Council,  and  Moiave- 
Southem  Great  Basin  Resource 
Advisory  Council — Notice  of  Meeting 
Locations  and  Times 

agency:  Bxireau  of  Land  Management. 

Interior. 

ACTION:  Combined  Resource  Advisory 

Coimcil  Meeting  Locations  and  Times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (ELM)  Council 
meetings  will  be  held  as  indicated 
below.  Topics  for  discussion  will  be  a 
presentation  and  discussion  of 
accomplishments  during  2001  and  the 
outlook  for  2002  of  the  BLM  in  Nevada: 
opening  and  closeout  reports  of  the 
three  Resource  Advisory  Coimcils 
(RACs);  discussion  of  proposed 
acquisitions  to  be  funded  by  the 
Southern  Nevada  Public  Land 
Management  Act  of  1998;  breakout 
meetings  of  the  "pods";  breakout 
meetings  of  the  three  RACs;  setting  of 
schedules  for  meetings  of  the  individual 
RACs  for  the  coming  year,  and  other 
issues  members  of  the  councils  may 
raise. 

All  meetings  are  open  to  the  public. 
During  the  two  noon  limcheons, 
members  of  the  public  may  join  the 
group  for  lunch,  at  their  own  expense. 
The  public  may  present  written 
conunents  to  the  three-RAC  group  or  the 
individual  RACs.  The  public  comment 
period  for  the  council  meeting  will  be 
at  3  p.m.  on  Thursday,  November  8. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting  or  need  special  assistance  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Robert  Stewart  at  the  Nevada 
State  Office.  BLM.  1340  Financial  Blvd., 
Reno,  telephone  (775)  861-6586. 
DATE,  TIME:  The  council  will  meet  on 
Thursday.  November  8  from  8:00  a.m.  to 


4:30  p.m.  and  Friday,  November  9, 
2001,  from  8:00  a.m.  to  3:00  p.m.,  at  the 
Elko  Convention  Center,  Elko,  Nevada. 
If  due  to  unforeseeable  problems  this 
site  is  not  available,  the  alternate  site  of 
the  meeting  will  be  determined  at  that 
time,  and  will  be  in  Elko,  Nevada.  The 
meeting  may  be  cancelled  if  an  alternate 
site  is  not  available.  The  dates  and  times 
will  remain  the  same.  Public  comment 
will  be  received  at  the  discretion  of  the 
State  Director,  as  meeting  moderator, 
with  a  general  public  comment  period 
on  Thursday.  November  8,  2001  at  3:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Stewart,  Public  Information 
Specialist,  BLM  Nevada  State  Office, 
1340  Financial  Blvd.,  Reno,  Nevada, 
telephone  (775)  861-6586. 

Dated:  August  27,  2001. 
Robert  V.  Alifaey, 

State  Director,  Nevada. 

[FR  Doc.  01-26581  Filed  10-22-01:  8:45  am] 

BILLING  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 

[CO-930-1430-£T;  COC-01 02703,  COC- 
28242] 

Public  Land  Order  No.  7502;  Partial 
Revocation  of  Secretarial  Order  Dated 
May  23, 1946  and  Public  Land  Order 
No.  3500;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes  a 
public  land  order  and  a  Secretarial 
Order  insofar  as  they  affect  276.57  acres 
of  public  land  withdrawn  for  the  Bureau 
of  Reclamation's  Fryingpan- Arkansas 
and  the  Arkansas  Valley  Reclamation 
Projects.  The  Bureau  of  Reclamation  has 
determined  that  the  lands  are  no  longer 
needed  for  project  purposes.  This 
revocation  will  allow  for  disposal  of 
these  lands  by  exchange.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing.  The  lands  continue  to  be 
segregated  by  a  proposed  land  exchange. 
EFFECTIVE  DATE:  November  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  SU^et, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994).  it  is 
ordered  as  follows: 


1.  Secretarial  Order  dated  May  23, 
1946  and  PubHc  Land  Order  No.  3500, 
which  withdrew  public  lands  for  the 
Bureau  of  Reclamation's  Arkansas 
Valley  and  Fryingpan-Arkansas 
Reclamation  Projects,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  lands: 

Sixth  Principal  Meridian 

T.  18  S.,  R.  69  W.. 

sec.  1,  lots  7  to  10.  inclusive; 
sec.  24.  SVzNW'A  and  WVaSW'A. 

The  areas  described  aggregate  276.57 
acres  in  Fremont  County. 

2.  At  9  a.m.  on  November  23,  2001, 
the  lands  described  in  paragraph  1  shall 
be  opened  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  on  or  prior  to  9  a.m.  on 
November  23,  2001,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  The  lands  will  remain  closed  to 
location  and  entry  under  the  United 
States  mining  laws  by  an  overlapping 
segregation. 

Dated:  September  28,  2001. 
J.  Steven  Griles, 

Deputy  Secretary. 

[FR  Doc.  01-26580  Filed  10-22-01;  8:45  am] 

BILUNG  COOE  4310->IB-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-922  (Final)] 

Automotive  Replacement  Glass 
Windshields  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-922  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  automotive  replacement 
glass  windshields,  provided  for  in 
subheading  7007.21.10  of  the 
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Harmonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201 ,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

EFFECTIVE  DATE:  September  19.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  automotive  replacement  glass 
windshields  from  China  are  being  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  February  28,  2001,  by  PPG 
Industries,  Pittsburgh,  PA;  Safelite  Glass 
Corporation,  Columbus,  OH;  and 
Apogee  Enterprises,  Inc.,  Minneapolis, 
MN. 


■  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  "ARC  (automotive  replacement 
glass)  windshields,  and  parts  thereof,  whether  clear 
or  tinted,  whether  coated  or  not,  and  whether  or  not 
they  include  antennas,  ceramics,  mirror  buttons  or 
VIN  notches,  and  whether  or  not  they  are 
encapsulated.  ARC  windshields  are  laminated 
safety  glass  (i.e.,  two  layers  of  (typically  float)  glass 
with  a  sheet  of  clear  or  tinted  plastic  in  between 
(usually  polyvinyl  butyral)],  which  are  produced 
and  sold  for  use  by  automotive  glass  installation 
shops  to  replace  windshields  in  automotive 
vehicles  (e.g.,  passenger  cars,  light  trucks,  vans, 
sport  utility  vehicles,  etc.)  that  are  cracked,  broken 
or  otherwise  damaged  *   '   *  Specifically  excluded 
from  the  scope  of  this  investigation  are  laminated 
automotive  windshields  sold  for  use  in  original 
assembly  of  vehicles." 


Participation  in  the  investigation  and 
public  service  list 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consimier  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  §201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  "The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective.  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represenf  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
January  23,  2002,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  February  5,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  January  29,  2002.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 


nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  January  31, 
2002,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§201 .6(b)(2),  201.13(f),  and  207.24  of 
the  Conunission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the  • 
Conunission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Commission's  rules;  the  deadline 
for  filing  is  January  30,  2002.  Parties 
may  also  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  February  12. 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  12. 
2002.  On  March  1,  2002.  tiie 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  5.  2002.  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules:  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201 .6.  207.3.  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 
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Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 


Issued:  October  17.  2001. 

By  order  of  the  Commission 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-26588  Filed  10-22-01;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary      ' 

Sut)fnission  for  0MB  Review; 
Comment  Request 


October  15,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
infonnation  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail:  King- 
Danin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA.  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  {(202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Alien  Claims  Activity  Report. 

OMB  Number:  1205-0268. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  Quarterly. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  53. 

Number  of  Annual  Responses:  212. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  212. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  information 
collected  on  the  Form  ETA-9016  is 
authorized  by  the  Social  Security  Act, 
Section  303(a)(6)  and  allows  the 
Secretary  of  Labor  to  assess  the  cost 
efficiency  of  the  INS  Verification 
System  and  to  determine  the  national 
impact  of  the  Immigration  Reform  and 
Control  Act  on  the  Unemployment 
Instirance  system. 

Ira  L.  ^4ills, 

Departmental  Clearance  Officer. 

|FR  Doc.  01-26634  Filed  10-22-01;  8:45  am) 

nUJNG  CODE  4510-30-M 


DEPARTMENT  OF  UVBOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  15.  2001. 

The  Department  of  Labor  (EKDL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  219-8904  or 
Email  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  irJormation  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  vtdll  have 
practical  utility; 

•  Evaluate  tbe  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Adininistration  (ESA). 

Title:  Report  of  Construction 
Contractor's  Wage  Rates. 

OMB  Number:  1215-0046. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  Occasion. 

Number  of  Respondents:  37,500. 

Number  of  Annual  Responses:  75,000. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Burden  Hours:  25,000. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Davis-Bacon  Act  (29 
U.S.C.  276a-276-a-7)  provides,  in  part 
that  "*  *  *  every  contract  in  excess  of 
$2,000  *  *  *  which  requires  or  involves 
the  employment  of  mechanics  and/or 
laborers  shall  contain  a  provision  stating 
the  minimum  wages  to  be  paid  various 
classes  of  laborers  and  mechanics  which 
shall  be  based  upon  the  wages  that  will 
be  determined  by  the  Secretary  of  Labor 
to  be  prevailing  for  the  corresponding 
classes  of  laborers  and  mechanics 
employed  on  projects  of  a  character 
similar  to  the  contract  work  in  the  city, 
town,  village  or  other  civil  subdivision 
of  the  State  in  which  the  work  is 
performed  *  *  *." 

Form  WD-10  is  used  by  the  US 
Department  of  Labor  to  elicit 
construction  project  data  bova 
contractor  associations,  contractors  and 
unions.  The  wage  date  is  used  to 
determine  locally  prevailing  wages 
under  the  Davis-Bacon  and  Related 
Acts.  The  information  collection 
requests  addresses  changes  being 
proposed  to  Fonn  WDl-10  to  develop 
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more  cost-effective  and  less  burdensome 
methods  of  obtaining  reliable  wage  data. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-26635  Filed  10-22-01;  8:45  am) 

BILUNG  COOE  4S10-27-4I 

DEPARTMENT  OF  U^BOR 

i 
Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  15,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  ((202)  219-8904  or 
email  Howze-Marlene@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  PWBA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  bom 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
conmients  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;    . 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Title:  Alternative  Method  of 
Compliance  for  Certain  Simplified 
Employee  Pensions. 


OMB  Number:  1210-0034. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Frequency:  On  occasion. 

Number  of  Respondents:  460. 

Number  of  Annual  Responses:  20,693. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  1,954. 

Total  Armualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $7,863. 

Description:  Section  110  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA)  authorizes  the  Secretary  of 
Labor  to  prescribe  alternative  methods 
of  compliance  with  the  reporting  and 
disclosure  requirements  of  Title  I  of 
ERISA  for  pension  plans,  even  though 
simplified  employee  pensions  (SEPs) 
are  established  in  section  401  (k)  of  the 
Internal  Revenue  Code.  This  regulation 
provides  an  alternative  method  of 
disclosure  for  sponsors  of  certain  types 
of  SEPs  that  is  easier  to  comply  with 
than  otherwise  required  under  ERISA. 
The  disclosure  requirement  is  the  only 
method  of  insuring  that  administrators 
of  non-model  SEPs  provide 
participating  employees  with  specific 
written  information  concerning  SEPs. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Title:  Prohibited  Transaction  Class 
Exemption  77-44  for  Certain 
Transactions  between  Investment 
Companies  and  Emplovee  Benefit  Plans. 

OMB  NuD  ber:  12 10-0049. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Frequency:  On  occasion. 

Number  of  Respondents:  431. 

Number  of  Annual  Responses:  82,240. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  7.069. 

Total  Annualized  Capital/Startup 
Costs:  $0 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S31, 251. 

Description:  Prohibited  Transaction 
Class  Exemption  77-44  permits  an 
employee  benefit  plan  to  purchase  and 
sell  shares  of  an  open-ended  investment 
company  (mutual  fund)  when  a 
fiduciary  with  respect  to  the  plan  is  also 
the  investment  adviser  for  the  mutual 
fund.  In  order  to  ensure  that  the  class 
exemption  is  not  abused,  that  the  rights 
of  the  participants  and  beneficiaries  are 
protected,  and  that  the  exemption's 
conditions  are  being  complied  with,  the 


Department  often  requires  minimal 
information  collection  pertaining  to  the 
affected  tnmsactions. 

Type  of  Review:  Revision  of  ciurently 
approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Tj(/e;  Prohibited  Transaction  Class 
Exemption  98-54  relating  to  Certain 
Employee  Benefit  Plan  Foreign 
Exchange  Transactions  Executed 
Pursuant  to  Standing  Instructions. 

OMB  Number:  1210-0111. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Frequency:  On  Occasion. 

Number  of  Respondents:  35. 

Numbers  of  Annual  Responses:  8,400. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  4,200. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Prohibited  Transaction 
Class  Exemption  98-54  permits  certain 
foreign  exchange  transactions  between 
employee  benefit  plans  and  certain 
banks  or  broker  dealers  that  are  parties 
in  interest  with  respect  to  such  plans. 
Without  this  exemption,  plans  would 
lose  investment  income  and  incur 
higher  exchange  rates  on  small 
transactions.  The  information  collection 
requirements  of  the  exemption  are 
intended  to  protect  the  interests  of  plan 
participants  and  beneficiaries  by 
ensuring  that  the  independent  plan 
fiduciaries  have  sufficient  information 
to  fulfill  their  fiduciary  duties  with 
respect  to  the  plan.  It  also  ensures  that 
the  federal  government  agencies 
responsible  for  administration  and 
enforcement  of  ERISA  have  sufficient 
information  to  determine  that  the 
condition  of  the  exemption  have  been 
met. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-26636  Filed  10-22-01:845aml 

BILUNO  COOe  4510-29-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  15,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
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accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
docTimentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail:  King- 
Darrin@dol.gov. 

Conunents  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Stuart  Shapiro,  OMB  Desk  Officer 
for  MSHA,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiH  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

-   •  Minimize  the  biu'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
cxurently  approved  collection. 

Title:  Safety  Standards  for 
Underground  Coal  Mine  Ventilation — 
30  CFR  75.360(a)(1)  and  75.360(f). 

OMB  Number:  1219-0125. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Recordkeeping. 

Frequency:  Once  each  shift. 

Number  of  Respondents:  127  (75 
small  mines  and  52  large  mines). 

Number  of  Annual  Responses: 
102,000. 

Estimated  Time  Per  Response:  1.08 
hours  for  small  mines  and  1.67  hours  for 
large  mines. 

Burden  Hours:  78.001. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  preshift  examination 
is  the  mine  operator's  fundamental  tool 


for  assessing  the  overall  safety  condition 
of  the  mine.  During  the  examination,  the 
examiner  focuses  on  discovering  both 
existing  and  developing  hazards,  such 
as  methane  accumulation,  bad  roof  and 
water  accimiulation,  and  determining 
the  effectiveness  of  the  mine  ventilation 
system.  The  examination  has  proven  to 
be  particularly  effective  in  the  discovery 
and  correction  of  hazardous  conditions 
and  practices  before  they  lead  to  injiuies 
or  fatalities.  Because  conditions  in  the 
undergroimd  mining  environment  can 
change  rapidly,  recurring  examinations 
are  necessary  to  assiue  safety  of  the 
miners  underground.  A  timely  preshift 
examination  assures  the  safety  of  the 
environment  on  a  routine  basis. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-26637  Filed  10-22-01;  8:45  am] 

BILUNG  CODE  451»-43-«i 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  bm-den, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensufb  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  of  form  WH-516, 
Worker  Information — Terms  and 
Conditions  of  Employment  (English  and 
Spanish). 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  within 
December  24,  2001. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.  S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W..  Room  S-3201,  Washington. 
D.C.  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202) 
693-1451,  E-mail  pforkel@fenix2.dol- 
esa.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

Various  sections  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  (MSPA),  29  U.S.C.  1801  et  seq., 
require  that  each  farm  labor  contractor, 
agricultural  employer  and  agricultural 
association  disclose  in  writing  the  terms 
and  conditions  of  emplojrment  to:  (a) 
Migrant  agricultural  workers  at  the  time 
of  recruitment  (section  201(a));  (b) 
seasonal  agricultiu'al  workers,  upon 
request,  at  the  time  of  employment 
(section  301(a)(1));  and  (c)  seasonal 
agricultural  workers  employed  through 
a  day-haul  operation  at  the  place  of 
recruitment  (section  301(a)(2)).  Sections 
201(b)  and  301(b)  also  require  that  each 
such  employer  provide  to  each  worker, 
upon  request,  a  written  statement  of  the 
terms  and  conditions  of  employment,  hi 
addition,  sections  201(g)  and  301(f) 
require  that  such  information  be 
provided  in  English,  or  as  necessary  and 
reasonable,  in  a  language  common  to  the 
workers  and  that  the  U.S.  Department  of 
Labor  (DOL)  make  forms  available  to 
provide  such  information.  Optional 
Form  WH-516,  Worker  Information,  is 
printed  and  made  available  by  DOL  for 
these  purposes.  The  terms  and 
conditions  required  to  be  disclosed  to 
workers  are  set  forth  in  section  500.75(a) 
and  (b)  and  500.76(a),  (b)  and  (c)  of 
Regulations,  29  CFR  Part  500,  Migrant 
and  Seasonal  Agricultural  Worker 
Protection,  and  Form  WH-516,  when 
completed  and  disclosed  to  workers, 
satisfies  these  requirements. 

Public  Law  104—49,  enacted  on 
November  15, 1995,  provides  in  section 
4  for  the  disclosure  of  certain 
information  regarding  State  workers' 
compensation  insurance  to  the 
employee,  i.e.,  whether  State  workers' 
compensation  is  provided  and  if  so,  the 
name  of  the  State  workers' 
compensation  insurance  carrier,  the 
name  of  the  policyholder  of  such 
insurance,  the  name  and  the  telephone 
number  of  each  person  who  must  be 
notified  of  an  injury  or  death,  and  the 
time  period  within  which  this  notice 
must  be  given.  Optional  Form  WH-516 
was  revised  in  the  previous  OMB  83-1 
submission  to  provide  space  to  include 
this  new  statutorily-required 
information.  This  disclosure 
requirement  can  also  be  met  by  the 
employer  by  providing  the  worker  with 
a  photocopy  of  any  notice  regarding 
workers'  compensation  insurance 
required  by  law  of  the  state  in  which 
such  worker  is  employed. 

Sections  500.75  and  500.76  of 
Regulations,  29  CFR  part  500,  Migrant 
and  Seasonal  Agricultiual  Worker 
Protections  include  in  the  terms  and 
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conditions  of  employment  to  be 
disclosed  to  the  workers,  the  State 
workers'  compensation  notifications 
required  by  section  4  of  Public  Law 
104-49. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  ensure  that  faiin 
labor  contractors,  agricultural  employers 
and  agricultural  associations  have 
disclosed  to  their  migrant  and  seasonal 
agricultural  workers  the  terms  and 
conditions  of  employment  as  required 
by  MSPA  and  its  regulations. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Adininistration. 

Title:  Worker  Information — ^Terms  and 
Conditions  of  Employment  (English  and 
Spanish). 

OMB  Number:  1215-0187. 

Agency  Number:  WH-516. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households; 
Farms. 

Frequency:  On  occasion. 

Total  Respondents:  137,000. 

Total  Annual  Responses:  3.24  million. 

Time  per  Response:  32  minutes. 

Estimated  Total  Burden  Hours: 
73.067. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $29,160. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 


Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  9,  2001. 
Margaret  J.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  01-26633  Filed  10-22-01:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[AppUeaUon  No.  D-10949,  et  al.] 

Proposed  Exemptions;  KImbeli 

li  ilei  I  latlonsli  Inc.  RsHremsnt  Plan  (ths 

Plan)  St  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTKM:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  doaunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  bom  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 


public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
8UPPt.EMENTARY  SIFORMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effiactive  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

'The  applications  contain 
representations  with  regard'to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  en  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

yimhall  International,  Inc.  Retirement 
Plan  (the  Plan),  Located  in  Jasper, 
Indiana 

(Application  No.  0-109491 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  (the 
Sale)  by  the  Plan  of  stock  (the  Shares) 
of  Springs  Valley  Bank  &  Trust 
Company  (Springs  Valley)  to  Springs 
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Valley,  the  Trustee  of  the  Plan  and  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  met: 

(a)  All  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(b)  The  Sale  is  a  one-time  transaction 
for  cash; 

(c)  The  fair  market  value  of  the  Shares 
is  determined  by  a  qualified, 
independent  appraiser; 

(d)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale;  and 

(e)  The  Plan  receives  as  consideration 
an  amount  that  is  no  less  than  the 
greater  of:  (1)  the  fair  market  value  of 
the  Shares  as  of  the  date  of  the  Sale  or 
(2)  $40  per  Share. 

Summary  of  Facts  and  Representations 

1.  The  Kimball  International,  Inc. 
Retirement  Plan  (the  Plan)  is  a  defined 
contribution  plan  within  the  meaning  of 
ERISA  Section  3(34),  permitting  both 
before-tax  (401  (k))  participant 
contributions  and  after-tax  participant 
contributions.  As  of  November  9,  2000, 
the  Plan  covers  approximately  7,400 
participants  and  has  Plan  assets  of 
approximately  $349,204,819.28. 
Approximately  1.66%  ($5,796,800)  of 
the  Plan  assets  are  involved  in  the 
proposed  transaction.  The  lYustee  of  the 
Plan  is  Springs  Valley. 

2.  Kimball  International,  Inc.  (the 
Employer]  is  engaged  in  the 
manufacture  of  pianos,  office,  hotel, 
restaurant,  healthcare  and  residential 
furniture  and  cabinets  (in  both  wood 
and  metal),  and  in  the  design, 
engineering,  manufacture,  packaging 
and  distribution  of  electronic 
assemblies,  circuit  boards,  multi-chip 
modules  and  semiconductor 
components  on  a  contract  basis  to 
customers  in  the  transportation, 
defense,  aerospace, 
telecommunications,  computer  and 
medical  industries. 

3.  Prior  to  1990  the  Employer 
sponsored  and  maintained  two  separate 
defined  contribution  profit  sharing 
plans,  the  Kimball  International,  Inc. 
Indirect  Retirement  Plan  (established 
effective  January  1, 1952)  covering  the 
Employer's  salaried  employees;  and  the 
Kimball  International,  Inc.  Direct 
Retirement  Plan  (established  effective 
July  1, 1968)  covering  the  Employer's 
non-salaried  employees.  Effective  July  1, 
1990.  those  two  separate  plans  were 
merged  to  form  the  Plan.  Subsequently, 
beginning  March  1. 1994.  the  Employer 
incorporated  a  401  (k)  feature  within  the 
Plan. 


4.  Springs  Valley,  as  the  Trustee  of  the 
Plan,  has  held  the  authority  to  vote  the 
seciuities  in  the  Plan,  including  the 
Shares.  The  Shares  in  the  Plan  were 
voted  each  year  by  an  independent 
person,  Claude  Taylor  (Mr.  Taylor),  on 
behalf  of  Spring  Valley  as  Trustee.  Mr. 
Taylor  is  not  an  employee  of  Spring 
Valley.  He  is  a  local  resident  of  French 
Lick,  Indiana,  and  has  been  serving  in 
this  independent  capacity  for  over  20 
years. 

5.  The  Plan  holds  144,920  Shares, 
having  an  estimated  value  of  $5,796,800 
at  June  30,  2000  (based  on  a  private 
transaction  at  $40  per  share  occiirring  in 
2000),  and  representing  approximately 
19.5%  of  the  issued  and  outstanding 
Shares.  The  Employer,  its  significant 
shareholders,  and  the  Plan  own  in  the 
aggregate  approximately  38%  of  the 
issued  and  outstanding  Shares.  The 
Shares  were  originally  acquired  from 
Spring  Valley  by  the  Plan  in  three 
separate  transactions  prior  to  the 
enactment  of  the  Act' .  The  total  cost  of 
the  shares  to  the  Plan  was  $319,547.88. 

6.  The  Shares  are  not  publicly  traded, 
and  there  is  no  ready  market  for  it.  The 
Shares  are  valued  annually  by  an 
independent,  qualified,  appraiser. 
Professional  Bank  Services  located  in 
Louisville,  Kentucky,  retained  and  paid 
by  Spring  Valley  for  the  purpose  of 
valuing  such  stock  in  connection  with 
the  Springs  Valley  employees'  stock 
option  plan.  The  method  used  in  such 
valuation  can  briefly  be  described  as 
follows:  (i)  The  appraisal  is  based  on  a 
valuation  of  the  Plan's  minority  interest 
in  Springs  Valley;  (ii)  an  analysis  of  the 
bank's  market  liquidity,  regulatory  and 
audit  reports;  and  (iii)  other  such 
summary  information  that  is  available 
and  deemed  appropriate.  The  Plan  uses 
that  valuation  for  its  purposes  of  valuing 
the  Shares  annually.  Professional  Bank 
Services  concluded  that  the  fair  market 
value  of  the  Shares  is  $40  per  common 
share  as  of  April  5,  2001. 

7.  With  dividends  reinvested,  the 
compound  rate  of  return  of  the  Shares 
has  been  10.663%  from  1984  through 
1999.  The  Plan  will  receive  $5,796,800 
resulting  from  the  investment  by  the 
Plan  in  the  Shares  of  $319,547.88. 

8.  On  July  1.  2001.  the  Employer 
amended  the  Plan  to  permit  participants 
to  self-direct  the  investment  of  their 
Plan  accounts.  In  order  to  facilitate  this 
process,  and  because  of  the  illiquid 
nature  of  the  Shares,  the  continued 
investment  in  the  Shares  is 
incompatible  with  Plan  participant  self- 


'  The  Department  expresses  no  opinion  herein  as 
to  whether  the  holding  of  the  Shares  by  the  Plan 
violated  any  of  the  provisions  of  Part  4  of  Title  I 
of  the  Act. 


direction,  and  with  the  futiire 
distributions  from  the  Plan.  As  a  result, 
the  Plan  now  proposes  to  sell  the  Shares 
for  the  greater  of:  (1)  The  fair  market 
value  of  the  Shares  as  of  the  date  of  the 
Sale  or  (2)  $40  per  Share. 

9.  Before  the  Sale,  the  Shares  will  be 
transferred  from  Springs  Valley  as 
trustee  to  an  independent  trustee  also 
acting  imder  the  Plan.  That  independent 
trustee  will  be  the  National  Bank  of 
Indianapolis  (the  National  Bank)  located 
in  Indianapolis,  Indiana.  The  National 
Bank  will  perform  an  independent 
review  and  fairness  determination  of  the 
appraisal  process  prior  to  the  Sale  to 
Springs  Valley,  which  may  include 
obtaining  a  second  independent 
appraisal. 

10.  The  applicant  represents  that  the 
proposed  transaction  is  administratively 
feasible,  and  in  the  best  interest  and 
protective  of  the  Plan.  The  transaction 
will  be  for  cash  and  the  Plan  will  pay 
no  costs  or  commissions  associated  with 
the  sale,  allowing  the  Plan  to  divest 
itself  of  the  Shares  and  reinvest  the 
proceeds  of  the  Sale  in  assets  that  will 
be  diversified  and  generate  higher  rates 
of  return. 

11.  In  simamary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  for  the  following  reasons: 

(a)  All  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  reasonably  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(b)  The  Sale  is  a  one-time  transaction 
for  cash; 

(c)  The  fair  market  value  of  the  Shares 
is  determined  by  a  qualified, 
independent,  appraiser; 

(d)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale;  and. 

(e)  The  Plan  receives  as  consideration 
an  amount  that  is  no  less  than  the 
greater  of:  (1)  the  fair  market  value  of 
the  Shares  as  of  the  date  of  the  Sale  or 
(2)  $40  per  Share. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  applicant  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 

For  Further  Information  Ckintact: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number). 
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Alaska  United  Food  and  Commercial 
Workers  Health  and  Security  Trust 
Fund  (the  Plan)  Located  in  Anchorage, 
Alaska 

[Application  No.  L-10896] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  PR  32836,  32847,  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
shall  not  apply  to  the  proposed 
purchase  by  Plan  participants  and 
beneficiaries  of  prescription  drugs  from 
Safeway,  Inc.  (Safeway),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  following  conditions  are 
satisfied:  (a)  The  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Plan  £is  those  the  Plan  could  obtain 
in  a  similar  transaction  with  an 
unrelated  party;  (b)  any  decision  by  the 
Plan  to  enter  into  agreements  governing 
the  subject  purchases  will  be  made  by 
Plan  fiduciaries  independent  of  Safeway 
and  its  wholly  owned  subsidiary, 
SMCrx;  (c)  at  least  50%  of  the  preferred 
providers  participating  in  the  Preferred 
Provider  Network  (PPN)  involving 
Safeway  are  unrelated  to  Safeway  or  any 
other  party  in  interest  with  respect  to 
the  Plan;  (d)  Safeway  will  be  treated  no 
differently  than  any  other  pharmacy 
participating  in  the  PPN;  and  (e)  the 
transaction  is  not  part  of  an  agreement, 
arrangement  or  imderstanding  designed 
to  benefit  Safeway  or  any  other  party  in 
interest  with  respect  to  the  Plan. 

Effective  Date:  The  proposed 
exemption,  if  granted,  will  be  effective 
asof  August  1,2000. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  multi-employer 
welfare  benefit  plan,  which  has  been  in 
existence  since  February  25, 1965.  The 
Pla^i  was  established  to  provide  health 
and  welfare  benefits,  including  life, 
sickness,  accident  and  other  benefits  for 
Plan  participants  and  their  beneficiaries. 
The  Plan  is  directed  by  a  six  person 
board  of  trustees.  The  three  trustees 
representing  labor  are  appointed  by  the 
United  Food  and  Commercial  Workers 
Local  Union  1496  (the  Union).  The  three 
employer  trustees  are  appointed  by 
contributing  employers  to  the  Plan, 
including  Safeway,  which  operates 
Safeway/Carr's  grocery  stores.  The  Plan 
currently  has  approximately  2,916 
participants  and  $8,687,702  in  assets. 

2.  The  applicant  represents  that  the 
Plan  had  an  existing  relationship  with  a 
Phannacy  Benefits  Manager  (PBM),  a 


company  called  PCS,  that  had  not  been 
satisfactory  for  an  extended  period  of 
time.  The  applicant  states  that  PCS  has 
an  extensive  network  of  participating 
pharmacies  but  could  not  accommodate 
the  needs  of  the  Plan  by  processing  non- 
electronic (i.e..  paper)  claims.  The 
failure  of  PCS  to  process  paper  claims 
for  the  Plan  placed  the  burden  of 
processing  such  claims  on  the  Plan's 
third  [Jarty  administrator.  Labor  Trust 
Services  of  Anchorage.  Alaska. 

3.  After  several  attempts  to  rectify 
these  problems  with  PCS.  the  Plan's 
trustees  decided  to  seek  bids  fitim  other 
PBMs.  The  trustees  requested  that  the 
Plan's  independent  consultant.  William 
M.  Mercer,  Inc.,  of  Seattle,  Washington 
(Mercer),  find  and  recommend  an 
alternative  PBM  at  a  competitive  price, 
who  would  be  better  able  to  adapt  to  the 
needs  of  the  Plan.  The  trustees  did  not 
select  the  entities  to  be  considered  in 
the  PBM  search. 

4.  Mercer  considered  four  entities  as 
possible  PBMs  for  the  Plan.  Requests  for 
proposals  had  been  sent  to  SysteMed 
(Merck-Medco),  PCN  and  SMCrx.  PCS 
also  provided  an  unsolicited  bid.  Mercer 
analyzed  the  bids  and  recommended 
SMCrx  as  being  the  most  able  to  fulfill 
the  needs  of  the  Plan  since  its  price  was 
competitive  and  it  would  process  the 
non-electronic  claims.  The  applicant 
represents  that  the  trustees  of  the  Plan 
chose  SMCrx  based  on  the  findings  and 
recommendation  of  Mercer,  the  Plan's 
independent  consultant.  Safeway's 
representative  on  the  Plan's  board  of 
trustees  took  no  part  in  the  discussion 
or  voting  on  the  selection  of  SMCrx  as 
the  Plan's  PBM. 

5.  SMCrx  is  a  wholly-owned 
subsidiary  of  Safeway,  which  is  a  major 
contributing  employer  to  the  Plan 
through  its  grocery  stores  in  Alaska. 
SMCrx  has  a  separate  board  of  directors 
and  a  separate  corporate  headquarters 
from  Safeway. 

6.  A  PBM  normally  maintains  an 
extensive  system  of  participating 
pharmacies  in  its  preferred  provider 
network  (i.e.,  a  PPN)  throughout  the 
United  States.  The  applicant  states  that 
SMCrx  has  a  PPN  comparable  to  many 
of  its  competitors.  However,  SMCrx  is 
smaller  in  size,  and,  therefore,  more 
willing  to  adjust  its  operations  to  the 
needs  of  the  Plan,  including  the 
processing  of  paper  claims.  The  Plan 
does  have  a  mail  order  prescription 
option  through  SMCRx,  which  is  an 
advantage  to  the  participants  and 
beneficiaries.  As  a  PBM,  SMCrx 
negotiated  discounts  with  the  drug 
manufacturers  as  well  as  the 
participating  pharmacies.  These 
discounts  will  be  passed  on  to  the  Plan 
and  its  participants  and  beneficiaries. 


Unless  the  pharmacies  meet  the 
discount  standards  of  SMCrx,  they  do 
not  participate  in  the  PPN.  SMCrx  has 
a  nationwide  network  of  participating 
pharmacies.  The  applicant  states  that 
the  discounts  with  the  pharmacies  are 
uniform,  thereby  avoiding  any 
favoritism. 

7.  Effective  August  1,  2000,  the  Plan 
entered  into  an  agreement  with  SMCrx 
wherein  SMCrx  agreed  to  act  as  the 
PBM  for  the  Plan.  2  The  Plan  will  receive 
the  same  discounts  on  pharmaceutical 
drugs  as  all  other  customers  of  SMCrx. 
The  Plan  will,  through  SMCrx, 
participate  in  the  PPN  as  well  as  benefit 
from  SMCrx's  ability  to  handle  the 
paper  claims  of  participants  and 
beneficiaries.  SMCrx  has  agreed  to  a  30 
day  cancellation  clause  in  its  contract 
for  cause,  and  either  party  may  cancel 
the  contract  without  cause  by  giving  60 
days  prior  notice. 

8.  SMCrx  has  agreed  to  the  following 
terms  for  a  period  of  one  year: 

(a)  Custom  Alaska  Network 
Brand  Discount     1 1  %  off  AWP  ^  or 

UftC* 
Dispensing  Fee    $2.50/Rx 
Generic  Discount    25%  off  AWP  or 

U«tC 
Dispensing  Fee    $2.50/Rx 

Claims  Processing: 
Electronic    $0.60  per  claim 


^  The  provision  of  services  to  a  plan  by  a  party 
in  interest  with  respect  to  the  plan  is  a  separate 
prohibited  transaction  under  section  406(a)(1)(C)  of 
the  Act.  However,  the  provision  of  services  to  a 
plan  by  a  party  in  interest,  which  are  necessary  for 
the  operation  of  the  plan,  are  statutorily  exempt 
under  section  408(b)(2)  of  the  Act.  if  the  conditions 
required  therein  are  met.  The  regulation 
promulgated  by  the  Department  which  defines  the 
scope  of  the  statutory  exemption  contained  in 
section  406(b)(2)  of  the  Act  states  that  no  relief  is 
provided  for  any  arrangement  for  services  which 
would  violate  section  406(b)  of  the  Act  (see  29  CFR 
section  2SS0.4O8b-2). 

Therefore,  it  should  be  noted  that  in  this 
proposed  exemption,  the  Department  is  providing 
no  relief  beyond  that  provided  by  section  408(b)(2) 
of  the  Act  with  respect  to  the  provision  of  PBM 
services  by  SCMrx  to  the  Plan.  In  addition,  the 
Department  is  providing  no  opinion  herein  as  to 
whether  any  service  arrangements  between  SMCrx 
and  the  Plan  would  meet  the  conditions  of  section 
408(b)(2)  of  the  Act  and  the  regulations  thereunder 

However,  interested  persons  should  review  DOL 
Adv.  Op.  99-09A  (May  21.  1999)  for  a  discussion 
of  issues  relating  to  such  service  arrangements. 

'"AWP"  stands  for  "Average  Wholesale  Price." 
The  AWP  is  determined  by  SMCrx's  utilization  of 
the  Medispan  First  Data  Bank.  This  data  bank  is  the 
national  drug  pricing  standard  for  determining 
AWP.  The  AWP  pricing  is  updated  daily  and 
automatically  in  SMCrxs  adjudication  system.  AWP 
represents  the  retail  spread  over  wholesale 
acquisition  costs  and  is  set  by  the  manufacturers. 
Thus,  the  applicant  represents  that  it  is  objectively 
determined.  The  PBM  also  utilizes  HCFA-MAC 
pricing  for  generics.  This  is  a  nationally  recognized 
generic  pricing  standard  which  is  updated  monthly. 

<"U*C  stands  for  "Usual  and  Customary."  The 
discount  will  be  taken  off  either  the  AWP  or  the 
UftC  price,  whichever  produces  the  lowest  price. 
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Paper    $1.50  per  claim        | 

(b)  Broad  Network 

Brand  Discount    1 3%  off  AWP  or  U&C 
Dispensing  Fee    $2.50/Rx 
Generic  Discoimt    AWP— 33% 
Dispensing  Fee    $2.50/Rx 

(c)  Mail  Order  "  j  - 

Brand  Discount     15%  off  AWP 
Generic  Discount    30%  off  AWP 
Dispensing  Fee    $2.00/Rx 

9.  The  Custom  Network  consists  of 
participating  pharmacies  who  file 
claims  electronically,  while  the  Broad 
Network  consists  of  all  other 
pharmacies  in  SMCRx's  network.  In 
each  network,  the  Plan  receives  a 
discount  on  the  price  of  drugs.  The 
SMCRx  proposal  provides  the  Plan  with 
the  highest  savings  off  AWP.  However, 
there  are  "paper"  claims  which  are  part 
of  the  Broad  Network  which  must  be 
processed  by  SMCRx.  There  is  no 
mandatory  formuleuy  arrangement.  A 
voluntary  formulary  arrangement  exists 
where  the  Plan  receives  60%  of  the 
manufacturer's  rebate. 

10.  Plan  participants  and  beneficiaries 
may  acquire  their  prescription  drugs 
through  the  PPN  established  by  SMCrx. 
SMCrx  will  adjudicate  prescription 
claims  that  have  been  submitted  to  the 
PPN  by  the  covered  individual  and  shall 
perform  all  claims-related  processing 
functions,  not  limited  to  determining 
the  validity  and  the  accuracy  of  the 
claims  submitted.  SMCrx  will  then  bill 
the  Plan  for  the  cost  of  these  services, 
which  is  agreed  to  by  contract.  SMCrx 
will  receive  a  monthly  fee  assessed  on 

a  per  claim  basis  which  will  be  paid  for 
by  the  Plan.  SMCRx's  performance  and 
competitiveness  are  monitored  by  the 
Plan's  third  party  administrator.  Labor 
Trust  Services,  Inc.  (LTS),  and  the 
Plan's  consultant  Mercer.  Both  Mercer 
and  LTS  are  independent  of  Safeway. 

1 1 .  The  Plan  benefits  by:  (a)  Receiving 
discounts  through  the  participating 
pharmacies:  (b)  receiving  discounts 
from  any  participating  pharmaceutical 
company  or  manufactiu^r  in  the  form  of 
lower  costs  to  participants  and 
beneficiaries;  (c)  the  processing  and 
review  of  claims  by  professional 
management;  and  (d)  the  submissions  of 
reports  regarding  trends  in  the 
pharmaceutical/prescription  industry. 

The  applicant  represents  that  at  least 
50%  of  the  preferred  providers 
participating  in  the  PPN  are.  and  will 
continue  to  be.  unrelated  to  Safeway  or 
any  other  party  in  interest.  All  Plan 
decisions  to  enter  into  agreements 
governing  the  subject  purchases  of 
prescription  drugs  have  been  and  will 
continue  to  be  made  by  Plan  fiduciaries 
that  are  independent  of  Safeway  and 


SMCrx.  In  this  regard,  any  fiduciary 
affiliated  with  Safeway  or  SMCrx  has 
removed  or  will  remove  himself  or 
herself  from  all  consideration  by  the 
Plan  as  to  whether  to  engage  in  the 
covered  transactions.  Finally,  the 
applicant  states  that  the  subject 
transactions  are  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest. 

12.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
satisfy  the  criteria  contained  in  section 
408(a]  of  the  Act  because:  (a)  The  terms 
of  the  transactions  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  similar  transactions 
with  an  unrelated  party;  (b)  any 
decision  by  the  Plan  to  enter  into 
agreements  governing  the  subject 
purchases  will  be  made  by  Plan 
fiduciaries  independent  of  Safeway  and 
SMCrx;  (c)  at  least  50%  of  the  preferred 
providers  participating  in  the  PPN  are 
imrelated  to  Safeway  or  any  other  party 
in  interest;  (d)  Safeway  will  be  treated 
no  differently  than  any  other  pharmacy 
participating  in  the  PPN;  and  (e)  the 
transactions  are  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 


in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  17th  day  of 
October,  2001. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  01-26567  Filed  10-22-01;  8:45  am) 

MLUNC  CODE  4510-2»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-135)] 

Agency  Information  Collection 
Activity;  0MB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13.  44 
U.S.C.  3506(c)(2)(A)).  This  collection  is 
required  to  document  changes  to  NASA 
contracts  and  ensure  that  they  are  made 
quickly  and  in  a  cost-effective  maimer. 
DATES:  All  comments  should  be 
submitted  on  or  before  December  24, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Bnmdage,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  Contract  Modifications,  NASA 
FAR  Supplement  Part  i;  -43. 

OMB  Number:  2700-0054. 

Type  of  review:  Extension. 

Need  aifd  Uses:  NASA  procurement 
and  technical  personnel  use  the 
information  obtained  by  this  collection 
to  manage  each  contract,  and  to  ensure 
that  the  Agency  can  obtain  the  best 
goods  and  services  at  the  best  prices. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  88. 

Responses  Per  Respondent:  2. 

Annual  Responses:  176. 

Hours  Per  Request:  45. 

Annual  Burden  Hours:  7,920. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

[PR  Doc.  01-26625  Filed  10-22-01;  8:45  am] 
BHXmC  CODE  7S10-«1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-133] 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  35d6(c)(2)(A)).  This  collection 
provides  NASA  with  information 
necessary  for  the  effective  management 
of  government  property. 
DATES:  All  comments  should  be 
submitted  on  or  before  December  24, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Phillip  Smith,  Code 
BFZ,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  NASA  Property  in  the  Custody 
of  Contractors. 


OMB  Number:  2700-0017. 

Type  of  review:  Extension. 

Need  and  Uses:  NASA  is  required  to 
account  for  Government-owned/ 
contractor-held  property  in  accordance 
wiUi  SFFAS  #6.  NASA  Form  1018 
provides  for  the  annual  collection  of 
stunmary  data  bom  these  records  to 
ensure  the  accurate  reflection  of  Agency 
assets  and  related  depreciation  on  the 
financial  statements  and  essential 
property  management  information. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  860. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  1. 

Hours  Per  Request:  8. 

Annual  Burden  Hours:  7000. 

Frequency  of  Report:  Annually. 

David  B.  Nelson. 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

IFR  Doc.  01-26627  Filed  10-22-01;  8:45  am] 

MUMQ  CODE  751(M)1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-132] 

Proposed  Collection;  Comment 
Request 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
collection  is  used  by  NASA  contracting 
officers  to  ensure  that  projected  contract 
cost  savings  are  being  realized. 
DATES:  All  comments  should  be 
submitted  on  or  before  November  23, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Brundage,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  £)C  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  Cost  Reduction  Proposals  under 
the  NASA  FAR  Supplement  Shared 
Savings  Clause. 


OMB  Number:  2700-0094. 

Type  of  review:  Extension. 

Need  and  Uses:  This  program 
provides  an  incentive  for  contractors  to 
propose  and  implement,  with  NASA 
approval,  significant  cost  reduction 
initiatives  on  current  and  follow-on 
contracts. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government. 

Number  of  Respondents:  9. 

Responses  Per  Respondent;  1.25. 

Annual  Responses:  11.25. 

Hours  Per  Request:  45. 

Annual  Burden  Hours:  506. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator 

[FR  Doc.  01-26628  Filed  10-22-01:  8.45  am] 

MLUNO  CODE  7510-01-l» 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-131] 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paf>erwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  The  financial 
recordkeeping  information  and  reports 
obtained  tbrough  this  collection  are 
used  by  NASA  to  ensure  proper 
accountability  for  and  use  of  NASA- 
provided  funds. 
DATES:  All  comments  should  be 
submitted  on  or  before  November  23, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Brundage,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)358-1372. 

Title:  Financial  Monitoring  and 
Control,  Grants. 

OMB  Number:  2700-0049. 

Type  of  review:  Extension. 
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Need  and  Uses:  Information  is  used 
by  NASA  to  effectively  maintain  an 
appropriate  internal  control  system  for 
grants  and  cooperative  agreements  with 
institutions  of  higher  education  and 
other  non-profit  orgemizations,  and  to 
comply  with  statutory  requirements  on 
the  accountability  of  public  funds. 

Affected  Public:  Not-for-profit 
institutions. 
"Number  of  Respondents:  7,149. 

Responses  Per  Respondent:  5. 

Annual  Responses:  37,696. 

Hours  Per  Request:  7V2  hrs. 

Annual  Burden  Hours:  284,792. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

|FR  Doc.  01-26629  Filed  10-22-01;  8:45  am] 
BNJJNQ  CO06  7910-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-130]  I 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  The  information 
obtained  through  this  collection  is  used 
by  NASA  management  and  contracting 
offices  to  assess  progress  toward 
meeting  statutory  goals  for  small 
businesses/small  disadvantaged 
businesses. 

DATES:  All  comments  should  be 
submitted  on  or  before  November  23, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Bnmdage,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Small  Business  and  Small 
Disadvantaged  Business  Concerns  and 
Related  Contract  Provisions,  NASA  FAR 
Supplement  Part  18-19,  SF  295. 


OMB  Number:  2700-0073. 

Type  of  review:  Extension. 

Need  and  Uses:  NASA  requires 
reporting  of  small  disadvantaged 
business  subcontract  awards  in  order  to 
meet  its  Congressionally  mandated 
goals. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Number  of  Respondents:  225. 

Responses  Per  Respondent:  2. 

Annual  Responses:  450. 

Hours  Per  Request:  12. 

Annual  Burden  Hours:  5,400. 

Frequency  of  Report:  Semi-annually. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 

the  Administrator. 

[FR  Doc.  01-26630  Filed  10-22-01;  8:45  am) 

BMJJNC  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-129] 

Proposed  Collection;  Comment 
Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed  and/ 
or  continuing  information  collections, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
collection  is  used  by  NASA  to 
effectively  maintain  an  appropriate 
internal  control  system  for  equipment 
and  property  provided  or  acquired 
under  grants  or  cooperative  agreements 
with  institutions  of  higher  education 
and  other  non-profit  organizations. 
DATES:  All  comments  should  be 
submitted  on  or  before  November  23, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Paul  Bnmdage,  Code 
HK,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  Property  Management  and 
Controls,  Grants. 

OMB  Number:  2700-0047. 

Type  of  review:  Extension. 

Need  and  Uses:  Collection  is  reqiiired 
to  ensure  proper  accounting  of  Federal 


property  provided  under  grants  and 
cooperative  agreements  with 
institutions  of  higher  education  and  to 
satisfy  external  requirements  of  internal 
control  of  property  provided  by  NASA 
or  acquired  with  NASA  funds. 

Affected  Public:  Not-for-profit 
institutions. 

Number  of  Respondents:  7,149. 

Responses  Per  Respondent:  4. 

Annual  Responses:  28,596. 

Hours  Per  Request:  4  hrs. 

Annual  Burden  Hours:  114,384. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator. 

[FR  Doc.  01-26631  Filed  10-22-01;  8:45  am] 
BNJJNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-134] 

Agency  Information  Collection 
Activity;  OMB  Review 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  bvirden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1 995  (Public  Law  1 04-1 3 ,  44 
U.S.C.  3506(c)(2)(A)).  This  information 
collection  will  help  NASA  to  assess  the 
services  provided  by  its  procurement 
offices. 

DATES:  All  comments  should  be 
submitted  on  or  before  November  23, 
2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  NASA  Procurement  Customer 
Survey. 

OMB  Number:  2700. 

Type  of  review:  fiew. 

Need  and  Uses:  The  NASA 
Procurement  Customer  Survey  will  be 
used  to  determine  whether  NASA's 
procurement  offices  are  providing  an 


Federal  Register/Voi.  66,  No.  205/Tuesday,  October  23,  2001 /Notices 


53641 


acceptable  level  of  service  to  the 
business/educational  commimity,  and  if 
not,  which  areas  need  improvement. 
Respondents  will  be  business  concerns 
and  educational  institutions  that  have 
been  awarded  a  NASA  procurement,  or 
are  interested  in  receiving  such  an 
award. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Number  of  Respondents:  1000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  500. 

Hours  Per  Request:  25. 

Annual  Burden  Hours:  125. 

Frequency  of  Report:  On  occasion. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

(FR  Doc.  01-26626  Filed  10-22-01;  8:45  am) 
BNJJNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-128] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announce  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  Thursday,  November  8,  2001, 
9:00  a.m.  to  4:00  p.m.,  and  Friday, 
November  9,  2001,  9:00  a.m.  to  12:00 
noon. 

ADDRESSES:  Hyatt  Regency  Washington, 

One  Capitol  Hill,  400  New  Jersey 

Avenue,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ralph  C.  Thomas  III,  Code  K,  National 

Aeronautics  and  Space  Administration, 

(202)  358-2088. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Review  of  Previous  Meeting 

— OSDBU  Update  of  Activities 

— NAC  Meeting  Report 

— Overview  of  NASA  Enterprises  and 

Functional  Staff  Offices 
— Public  Comment 
— ^Panel  Discussion  and  Review 
—Goals  for  MBRAC  V  keview 
— Status  of  Open  Committee 

Recommendations 


— New  Business 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  01-26632  Filed  10-22-01;  8:45  am) 

BHJJNG  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  SutMnission  for  OMB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  November  23,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  Ms.  Brooke  Dickson,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  August  7,  2001  (66  FR  41270  and 
41271).  No  comments  were  received. 
NARA  has  submitted  the  described 
information  collection  to  OMB  for 
approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 


(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice. 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Presidential  Library  Facilities. 

OMB  Number:  3095-0036. 

Agency  Form  Number:  None. 

Type  of  Review:  Regular. 

Affected  Public:  Presidential  library 
foundations  or  other  entities  proposing 
to  transfer  a  Presidential  library  facility 
to  NARA. 

Estimated  Number  of  Respondents:  1 . 

Estimated  Time  per  Response:  31 
hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  31  hours. 

Abstract:  The  information  collection 
is  required  for  NARA  to  meet  its 
obligations  under  44  U.S.C.  2112(a)(3)  to 
submit  a  report  to  Congress  before 
accepting  a  new  Presidential  library 
facility.  The  report  contains  information 
that  can  be  furnished  only  by  the 
foundation  or  other  entity  responsible 
for  building  the  facility  and  establishing 
the  library  endowment. 

Dated:  October  17.  2001. 
L.  Reynolds  Gaboon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

(FR  Doc.  01-26577  Filed  10-22-01;  8:45  ami 
MJJNG  COOE  7S1»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  STN  50-530] 

Arizona  Public  Service  Company,  Palo 
Verde  Nuclear  Generating  Station,  Unit 
3;  Exemption 

1.0    Background 

The  Arizona  Public  Service  Company 
(APS/licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-74  which 
authorizes  operation  of  the  Palo  Verde 
Nuclear  Generating  Station  (PVNGS), 
Unit  3.  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now,  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Maricopa 
County  in  Arizona. 
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2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  discusses 
fuel  performance  requirements  for  fuel 
used  in  light  water  nuclear  power 
reactors.  The  requirements  refer 
specificaUy  to  cladding  types  of  zircaloy 
or  ZIRLXD,  and  do  not  address  other 
cladding  material.  Since  advanced 
zirconium  based  cladding  materials  do 
not  conform  to  the  two  designations 
specified  in  the  code,  an  exemption  is 
required. 

APS  requested  a  temporary  exemption 
from  the  requirements  of  10  CFR  50.44, 
10  CFR  50.46,  and  10  CFR  part  50, 
appendix  K,  for  PVNGS,  Unit  3,  by  letter 
dated  March  2,  2001 ,  as  supplemented 
on  August  28,  2001,  and  September  25, 
2001.  The  exemption  would  allow 
continued  testing  of  a  lead  fuel 
assembly  (LEA)  containing  fuel  rods 
febricated  with  an  advanced  zirconium 
based  cladding  material,  designated  as 
Alloy  A.  This  cladding  material  has 
been  previously  approved  for  limited 
use  and  testing  at  PVNGS  in  letters 
dated  July  17, 1992,  and  February  4, 
1997.  The  requested  exemption 
extension  would  allow  the  Unit  3  LFA 
to  exceed  the  already  approved 
operating  cycles. 

Part  50  of  10  CFR  specifies  standards 
and  acceptance  criteria  only  for  fuel 
rods  clad  with  zircaloy  or  ZIRLO.  As 
noted  above,  APS  was  granted  an 
exemption  to  use  Alloy  A  in  a  limited 
number  of  pins  starting  in  Cycle  4  and 
continuing  through  Cycle  6  in  Unit  3. 
Based  on  the  success  of  this  advanced 
cladding,  APS  was  granted  an 
additional  exemption  to  extend  the 
bumup  for  a  limited  nimiber  of  pins 
clad  with  Alloy  A  during  Cycle  7.  As 
part  of  the  second  exemption,  APS  was 
allowed  to  use  a  full  assembly  of  the 
Alloy  A  clad  in  Unit  3  for  three 
operating  cycles,  starting  in  Cycle  7. 
Based  on  the  results  of  physical 
examination  and  measurements  that 
have  confirmed  the  superior 
performance  of  Alloy  A,  and  NRC's 
prior  approval  for  a  limited  number  of 
pins,  APS  has  requested  an  exemption 
to  extend  the  bumup  into  Cycle  10  for 
the  full  assembly  of  Alloy  A  fuel  rods. 

Section  50.44  (a)  of  10  CFR  states, 
"Each  boiling  or  pressurized  light-water 
nuclear  power  reactor  fueled  with  oxide 
pellets  within  cylindrical  zircaloy  or 
ZIRLO  cladding,  must,  as  provided  in 
paragraphs  Cb)  through  (d)  of  this 
section,  include  means  for  control  of 
hydrogen  gas  that  may  be  generated, 
following  a  postulated  loss-of-coolant 
accident  (LOCA)." 

Section  50.46(a)(l)(i)  of  10  CFR  states, 
"Each  boiling  or  pressurized  light-water 


nuclear  power  reactor  fueled  with 
uranium  oxide  pellets  within 
cylindrical  zircaloy  or  ZIRLO  cladding 
must  be  provided  with  an  emergency 
core  cooling  system  (ECCS)  that  must  be 
designed  so  that  its  calculated  coolinig 
performance  following  postulated  loss- 
of-coolant  accidents  conforms  to  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section.  ECCS  cooling  performance  must 
be  calciilated  in  accordance  with  an 
acceptable  evaluation  model  and  must 
be  calculated  for  a  nimiber  of  postulated 
loss-of-coolant  accidents  of  different 
sizes,  locations,  and  other  properties 
sufficient  to  provide  assurance  that  the 
most  severe  postulated  loss-of-coolant 
accidents  are  calculated." 

Section  50.46  of  10  CFR  continues  on 
to  delineate  specifications  for  peak 
cladding  temperature,  maximum 
hydrogen  generation,  coolable  geometry, 
and  long-term  cooling.  Sections  50.44 
and  50.46  of  10  CFR  specifically  refer  to 
fuel  with  zircaloy  or  ZIRLO  cladding; 
the  use  of  fuel  clad  with  zirconium- 
based  alloys  that  do  not  conform  to 
either  of  these  two  designations  requires 
an  exemption  from  this  section  of  the 
Code. 

Appendix  K,  paragraph  I.A.5,  of  10 
CFR  part  50  states,  "The  rate  of  energy 
release,  hydrogen  generation,  and 
cladding  oxidation  ftova  the  metal/water 
reaction  shall  be  calculated  using  the 
Baker- Just  equation."  The  Baker-Just 
equation  presumes  the  use  of  zircaloy  or 
ZIRLO  cladding.  The  use  of  fuel  with 
zirconiiun-based  alloys  that  do  not 
conform  to  either  of  these  two 
designations  requires  an  exemption 
from  this  section  of  the  Code. 

APS  believes  that  special 
circvunstances  are  present,  pursuant  to 
10  CFR  5Q.12(a)(ii),  to  warrant  granting 
the  exemption  request. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Conunission  may,  upon  application  by 
an  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  imdue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security,  and 
(2)  when  special  circumstances  are 
present.  These  circumstances  include 
the  special  circiunstances  as  set  forth  in 
10  CFR  50.12(a)(2)(ii),  which  states  that 
special  circumstances  are  present 
whenever,  "Application  of, the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 


The  underlying  purpose  of  10  CFR 
50.44  is  to  ensure  that  there  is  an 
adequate  means  of  controlling  generated 
hydrogen.  The  hydrogen  produced  in  a 
post-LOCA  scenario  comes  from  a 
metal-water  reaction.  In  the  previous 
exemptions,  it  was  concluded  that  the 
use  of  the  Baker-Just  equation  to 
determine  the  metal-water  reaction  rate 
is  conservative  for  Alloy  A  cladding. 
Therefore,  the  amount  of  hydrogen 
generated  by  metal-water  reaction  in 
these  materials  will  be  within  the  design 
basis  of  Palo  Verde  Unit  3. 

Section  50.46  of  10  CFR  identifies 
acceptance  criteria  for  ECCS  system 
performance  at  nuclear  power  focUities. 
The  effectiveness  of  the  ECCS  in  Palo 
Verde  Unit  3  will  not  be  affected  by  the 
reinsertion  of  the  LFA.  Due  to  the 
similarities  in  the  material  properties  of 
Alloy  A  to  zircaloy,  and  the  location  of 
the  LFA  in  a  non-limiting  location,  it 
can  be  concluded  that  the  ECCS 
performance  in  Palo  Verde  Unit  3  will 
not  be  adversely  affected. 

The  intent  of  paragraph  I.A.5  of 
Appendix  K  to  10  CFR  part  50  is  to 
apply  an  equation  for  rates  of  enei^gy 
release,  hydrogen  generation,  and 
cladding  oxidation  from  a  metal-water 
reaction  which  conservatively  bounds 
all  post-LOCA  scenarios.  CEN-429-P, 
Rev.  00-P,  "Safety  Analysis  Report  for 
Use  of  Advanced  Zirconium  Based 
Qadding  Material  in  PVNGS  Unit  3 
Lead  Fuel  Assemblies,"  August  1996, 
verifies  that  due  to  the  similarities  in 
the  composition  of  the  Alloy  A  cladding 
and  zircaloy,  the  application  of  the 
Baker-Just  equation  will  continue  to 
conservatively  bound  all  post-LOCA 
scenarios. 

The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
requests  and  concluded  that  continued 
use  of  advanced  zirconium  based 
cladding  materials  would  meet  the 
imderlying  purpose  of  10  CFR  part  50. 

Based  upon  tne  considerations 
discussed  in  this  exemption,  the  staff 
concludes  that  the  information  provided 
by  APS  and  the  actions  described  in  the 
application  form  an  acceptable  basis  for 
extending  the  exemption  for  another 
cycle. 

The  safety  evaluation  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
www.nrc.gov  (the  Public  Electronic 
Reading  Room). 

Therefore,  the  staff  concludes  that 
pursuant  to  10  CFR  50.12(a)(2)(u), 
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special  circimistances  exist  as  discussed 
in  Section  3.0  above,  and  granting  this 
exemption  will  not  present  an  undue 
risk  to  the  public  health  and  safety  and 
is  consistent  with  the  common  defense 
and  security. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  conunon  defense  and  security,  and  is, 
otherwise,  in  the  public  interest.  Also, 
special  circimistances  are  present. 
Therefore,  the  Conunission  hereby 
grants  Arizona  Public  Service  Company, 
et  ai,  an  exemption  fit)m  the 
requirements  of  10  CFR  50.44,  10  CFR 
50.46,  and  10  CFR  part  50,  appendix  K, 
for  Palo  Verde  Nuclear  Generating 
Station,  Unit  3. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  environment  (66  FR  52644). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  ZwoUnski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  Dl-26694  Filed  10-22-01;  8:45  am] 
BIUJNQ  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  Nos.  50-454,  STN  50-455,  STN  50- 

456,  STH-«0-457] 

Exelon  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72,  and  NPF-77, 
issued  to  Exelon  Generation  Company, 
LLC  (the  licensee),  for  operation  of  the 
Byron  Station,  Units  1  and  2  located  in 
C^e  County,  Illinois,  and  Braidwood 
Station,  Units  1  and  2,  located  in  Will 
County,  lUmois. 

The  proposed  amendment  would 
revise  technical  specification  (TS)  3.7.2, 
"Main  Steam  Isolation  Valves"  (MSIV). 
TS  surveillance  requirement  (SR)  3.7.2.1 
and  3.7.2.2  would  be  revised  for  Byron 
and  Braidwood  to  allow  these 


requirements  not  to  be  met  until  the  first 
startup  after  September  27,  2001.  By 
letter  dated  October  1,  2001,  the 
licensee  requested  that  the  Nuclear 
Regulatory  Commission  (NRC)  exercise 
discretion  not  to  enforce  compliance 
with  the  actions  required  in  Byron 
Station,  Unit  1  and  2,  and  Braidwood 
Station,  Unit  2,  TS.  While  reviewing  the 
SRs  section  of  the  Bases  for  SR  3.7.2.1 
and  SR  3.7.2.2.  in  support  of  Braidwood 
Station,  Unit  1  refueling  outage 
activities,  the  licensee  discovered  that 
the  existing  surveillance  procedures 
were  inconsistent  with  the  TS  Bases. 
During  start-up  following  the  last 
refueling  outages  at  Braidwood  Station, 
Units  1  and  2,  and  Byron  Station  Units 
1  and  2,  SR  3.7.2.1  and  SR  3.7.2.2  were 
performed  in  Mode  4  and  not  in  Mode 
3  as  required  by  the  TS.  The  existing 
surveillance  procedures  for  SR  3.7.2.1 
and  3.7.2.2  allow  testing  in  Mode  3,  4, 
or  5. 

The  licensee  stated  that  on  September 
27,  2001. 4  p.m.  CDT  (5  p.m.  EDT),  the 
plants  would  not  be  in  compliance  with 
SR  3.7.2.1  and  SR  3.7.2.2,  which  would 
require  Braidwood  Station,  Unit  2,  and 
Bjrron  Station,  Units  1  and  2,  to  be  in 
Mode  3  within  the  next  7  hours.  A 
Notice  of  Enforcement  Discretion 
(NOED)  was  requested  pursuant  to  the 
NRC's  policy  regarding  exercise  of 
discretion  for  an  operating  facility,  set 
out  in  Section  Vn.C.  of  the  "General 
Statement  of  Policy  and  Procedures  for 
NRC  Enforcement  Actions" 
(Enforcement  Policy),  NUREG-1600,  to 
be  effective  for  the  period  imtil  the  first 
startup  after  September  27,  2001.  The 
NOED  was  granted  to  the  licensee  on 
October  3,  2001,  requiring  an  exigent 
amendment  to  be  issued  within  4  weeks 
of  this  date. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

MSIV  closure  is  the  initiator  of  the 
Inadvertent  MSIV  Closure  event.  Operation 
of  the  affected  units  with  MSIVs  tested  in 
Mode  4  instead  of  Mode  .3  will  not  affect  the 
probability  of  an  inadvertent  MSIV  closure 
event,  since  the  only  effect  would  be  to 
potentially  delay  to  closure  of  the  MSIVs. 
The  MSIVs  Original  Equipment  Manufacturer 
(OEM)  was  contacted  regarding  the  effect  of 
system  conditions  on  MSIV  stroke  times.  The 
OEM  indicated  that  the  most  significant 
impact  on  stroke  time  is  main  steam  flow. 
The  OEM  also  indicated  that  impact  due  to 
MSL  pressures  alone  resulted  in  little  change 
to  valve  closure  time.  According  to  the  OEM. 
a  few  tenths  of  a  second  is  added  to  full 
design  steam  line  pressure  stroke  test  versus 
stroke  tests  as  performed  without  line 
pressure.  The  OEM's  basis  for  these 
statements  was  from  testing  that  was 
performed  during  the  production  of  these 
and  similar  MSIVs.  Any  delay  in  closure  time 
will  mitigate  the  effects  of  the  resulting 
pressure  transient  caused  by  the  inadvertent 
closure  of  the  MSFV.  There  are  no 
modifications  to  the  hardware  associated 
with  accomplishing  the  closure  functions. 
Therefore  there  is  no  increase  in  the 
probability  of  the  Inadvertent  MSIV  closure 
event.  The  safety  function  of  the  MSIVs  is  to 
close  in  the  event  of  a  high  energy  line  break 
or  to  be  closed  in  the  event  of  a  steam 
generator  tube  rupture.  These  are  mitigative 
actions  and  are  not  initiators  to  any  other 
accident  scenario  previously  analyzed  in  the 
updated  final  safety  analysis  report. 
Therefore,  the  proposed  change  will  not 
increase  the  probability  of  any  other 
previously  analyzed  accident. 

The  consequences  of  previously  analyzed 
accidents  will  not  be  significantly  increased. 
Based  on  past  data  related  to  closure  time, 
and  vendor  information  stating  that  the  valve 
stroke  time  impact  due  to  increase  in  steam 
line  pressure  is  on  the  order  of  a  few  tenths 
of  a  second,  we  have  reasonable  assurance 
the  valves  will  still  function  within  the 
assumed  analysis  time,  thereby  maintaining 
the  analyzed  dose  consequence  for  the  steam 
line  break  and  feedline  break  accident 
analyses.  The  MSIVs  will  still  function  as 
assumed  for  the  steam  generator  tube  rupture 
event,  in  that  the  valves  will  function  in 
response  to  operator  action.  Therefore,  no 
additional  source  term  is  added  to  the  steam 
generator  tube  rupture  analysis  and  the 
consequence  resulting  from  that  event  are  not 
increased. 

Therefore,  due  to  the  limited  effect  the 
deficient  testing  has  on  the  valve  stroke  lime 
and  the  appreciable  margin  between  the 
required  stroke  tirpe  and  the  assumed 
isolation  time  in  the  limiting  analyses,  the 
probability  of  occurrence  and  consequences 
of  any  accident  previously  analyzed  are  not 
significantly  increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
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accident  from  any  accident  previously 
evaluated? 

The  proposed  action  does  not  involve 
physical  alteration  of  the  units.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  There  is  no  change  being 
made  to  the  parameters  within  which  the 
units  are  operated.  There  are  no  setpoints  at 
which  protective  or  mitigative  actions  are 
initiated  that  are  affected  by  this  proposed 
action.  This  proposed  action  will  not  alter 
the  manner  in  which  equipment  operation  is 
initiated,  nor  will  the  function  demands  on 
credited  equipment  be  changed.  The 
surveillance  procedures  for  stroke  time 
testing  the  MSIVs  will  be  revised  to  ensure 
the  MSIVs  are  tested  in  Mode  3.  This  change 
does  not  impact  normal  operation  of  the 
MSrVs.  In  addition,  no  alteration  in  the 
procedures,  which  ensure  the  units  remain 
within  analyzed  limits,  is  proposed,  and  no 
change  is  being  made  to  procedures  relied 
upon  to  respond  to  an  off-normal  event.  As 
such,  no  new  failure  modes  are  being 
introduced.  The  proposed  action  does  not 
alter  assumptions  made  in  the  safety 
analysis.  Therefore,  the  proposed  action  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  | 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  action  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  margin  of  safety  is  assured  by  the 
operation  of  the  plant  within  the  prescribed 
parameters  and  by  the  diverse  and  redundant 
protection  afforded  by  the  Reactor  Protection 
System  (RPS)  and  Engineered  Safety  Feature 
Actuation  System  (ESFAS).  The  identified 
testing  deficiency  does  not  affect  the 
parameters  within  which  the  unit  is 
maintained,  and  is  not  detrimental  to  the 
actuation  of  the  RPS  or  ESFAS  functions. 
Reasonable  assurance  is  provided  that  the 
MSrVs  will  achieve  full  closure  within  the 
required  time  interval.  As  noted  above,  there 
is  additional  margin  between  the  required 
isolation  time  and  that  assumed  in  the 
limiting  accident  analysis. 

Therefore,  based  on  the  above  evaluation, 
we  have  concluded  that  the  proposed 
changes  dp  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siffliificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 


during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  wrill 
publish  in  the  Federal  Register  a  notice 
o(  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  23,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/NRC/CFR/ 
index. html.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Document  Room  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  email  to  pdr@nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 


Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
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requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aJPter  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Edward  J. 
CuUen  Jr.,  Vice  President  and  General 
Counsel,  Exelon  Generation  Company. 
LLC,  300  Exelon  Way  KSB 
3-W,  Kennett  Square,  PA  19348, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions,  - 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  17,  2001, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  located  at  One  White  Flint  North, 


11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Docimients 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  Reference  staff  at  1- 
800-397-4209,  301-415-4737  or  by  e- 
mail  to  pdr^nrc.gov. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Mahesh  Chawla, 

Project  Manager.  Section  2,  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  01-26693  Filed  10-22-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  IMeeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  November  8-10,  2001,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Friday, 
November  17,  2000  (65  FR  69578). 

Thursday,  November  8, 2001 

8:30  A.M.-6:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-IO  A.M.:  Final  Review  of 
the  Hatch  License  Renewal  Application 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  Southern  Nuclear  Operating 
Company  regarding  the  license  renewal 
application  for  the  Edwin  I.  Hatch 
Nuclear  Plant  Units  1  and  2,  and  the 
associated  NRC  staffs  final  Safety 
Evaluation  Report  (SER). 

10:20  A.M.-12:30  P.M.:  Dresden  and 
Quad  Cities  Core  Power  Uprate  (Open/ 
Closed) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  Exelon  Generation  Company 
regarding  the  license  amendment 


request  to  increase  the  core  thermal 
power  level  for  Dresden  Nuclear  Power 
Station  Units  2  and  3  and  the  Quad 
Cities  Nuclear  Power  Station  Units  1 
and  2,  and  the  associated  NRC  staff^s 
SER. 

(Note:  A  portion  of  this  session  may  be 
closed  to  discuss  General  Electric  Nuclear 
Energy  proprietary  information  applicable  to 
this  matter.] 

1:30  P.M. -3:30  P.M.:  Safety  Research 
Program  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  Office  of  Nuclear  Regulatory 
Research  regarding  the  vision  and 
expectations  of  the  NRC  Safety  Research 
Program. 

3:50  P.M. -5  P.M.:  Proposed  Update  to 
10  CFR  pari  52  (Open)--The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  proposed  update 
to  10  CFR  part  52  that  is  based  on 
experience  gained  from  previous  design 
certification  reviews  and  discussions 
with  stakeholders  on  the  early  site 
permit  and  combined  license  processes. 

5:15  P.M.-7  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during 
this  meeting  as  well  as  proposed  reports 
on  Final  Review  of  the  Hatch  License 
Renewal  Application,  Dresden  and 
Quad  Cities  Core  Power  Uprate,  and 
Proposed  Update  to  10  CFR  part  52. 

Friday,  November  9,  2001 

8:30  A.M.-6:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-10:30  A.M.: 
Circumferential  Cracking  ofPWR  Vessel 
Head  Penetrations  (Open)^The 
Committee  will  hear  a  presentation  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status  of  staff  activities 
associated  with  resolving  issues  related 
to  circumferential  cracking  of 
pressurized  water  reactor  (PWR)  vessel 
head  penetrations,  including  control  rod 
drive  mechanism  nozzles. 

10:50  A.M.-12:15  P.M.:  Licensing 
Approach  for  the  Pebble  Bed  Modular 
Reactor  Design  (Open) — The  Committee 
will  hear  remarks  by  Dr.  ICress  and  Dr. 
Powers  regarding  the  October  10-12, 
2001  future  plant  design  workshop 
organized  by  the  NRC  Office  of  Nuclear 
Regulatory  Research.  Also  the 
Committee  will  hear  a  presentation  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  licensing  approach  for  the 
Pebble  Bed  Modular  Reactor  design. 
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1:15  P.M.-2  P.M.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — ^The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

2  P.M.-2:15  P.M.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  wiU  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

2:30  P.M.-4:30  P.M.:  Discussion  of 
Topics  for  Meeting  with  tbe  NRC 
Commissioners  (Open) — The  Committee 
will  discuss  the  foUowing  topics  for 
meeting  the  NRC  Commissioners  on 
Decembers,  2001: 

•  Regulatory  Challenges  for  Future 
Plant  Designs 

•  Reactor  Oversight  Process 

•  ACRS  Activities  Associated  with 
Power  Uprates  and  Related  Matters 

•  ACRS  Activities  Associated  with 
License  Renewal  and  Related  Matters 

4:30  P.M.-7  P.M. :  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports. 

Saturday,  November  10,  2001 

8:30  A.M.-12:30  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  continue  its  discussion 
of  proposed  ACRS  reports. 

12:30  P. M.-l  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  xelated  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462).  In 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Dr.  Sher  Bahadur,  ACRS,  five  days 


before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Dr.  Sher  Bahadur  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  scbedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Dr.  Sher  Bahadur  if 
such  rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  a  portion  of  this 
meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher  Bahadur 
(telephone  301-415-0138),  between 
7:30  a.m.  and  4:15  p.m.,  EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  Internet  at  http://www.nrt:.gov/ 
ACRSACNW.  Videoteleconferencing 
service  is  available  for  observing  open 
sessions  of  ACRS  meetings.  Those 
wishing  to  use  this  service  for  observing 
ACRS  meetings  should  contact  Mr. 
Theron  Brown,  ACRS  Audio  Visual 
Technician  (301-415-8066),  between 
7:30  a.m.  and  3:45  p.m.,  EDT,  at  least  10 
days  before  the  meeting  to  ensure  the 
availability  of  this  service.  Individuals 
or  organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  October  17.  2001. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-26690  Filed  10-22-01;  8:45  am) 

BRAJNO  COOC  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
DATE:  Weeks  of  October  22,  29, 
November  5, 12,  19,  26,  2001. 
PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Week  of  October  22,  2001 

There  are  no  meetings  scheduled  for 
the  Week  of  October  22.  2001. 

Week  of  October  29,  2001— Tentative 

There  are  no  meetings  schedided  for 
the  Week  of  October  29,  2001. 

Week  of  November  5,  2001 — ^Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  5,  2001. 

Week  of  November  12,  2001— Tentative 

Thursday,  November  15,  2001 

2:00  p.m. — Discussion  of 
Intragovemmental  Issues  (Closed-Ex.  1) 

Week  of  November  19,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  19,  2001. 

Week  of  November  26,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  26,  2001. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/SECY/smi/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this'meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  October  18.  2001. 
David  Louis  Gamberoni, 
Technical  Coordinator,  Office  of  the 
Secretary. 

(FR  Doc.  01-26818  Filed  10-19-01;  3:10  pm] 
BNJJNG  CODE  7Sa0-0t-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Boston  Stock 
Exchange,  inc.  (DrugMax,  Inc., 
Common  Shares,  $.001  Par  Value)  File 
No.  1-15445 

October  17.  2001. 

DrugMax,  Inc.,  a  Nevada  corporation 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Conunission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934 » ("Act")  and  Rule 
12d2-2(d)  thereimder,2  to  withdraw  its 
Common  Shares,  $.001  par  value 
("Security")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"). 

The  Issuer  stated  in  its  application 
that  the  Security  has  been  listed  on  the 
Nasdaq  SmallCap  Market  since 
November  19, 1999.  In  making  the 
decision  to  withdraw  the  Security  from 
listing  and  registration  on  the  BSE,  the 
Issuer  considered  the  liquidity  provided 
by  the  BSE  and  the  cost  associated  with 
maintaining  such  listing.  The  Issuer 
represented  that  it  will  maintain  its 
listing  on  the  Nasdaq  SmallCap  Market 
so  that  the  shareholders  are  provided 
with  accessible  and  liquid  markets.  The 
Issuer's  application  relates  solely  to  the 
Security's  withdrawal  firom  listing  on 
the  BSE  and  from  registration  under 
Section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
imder  Section  12(g)  of  the  Act.* 

Any  interested  person  may,  on  or 
before  November  8,  2001  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  BSE 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


'  15  U.S.C.  78Ad). 
M7CFR240.12d2-2(d). 
'  15  U.S.C.  78/(b). 
*  15  U.S.C.  78/lg). 
»17CFR200.30-3(aHl). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-26660  Filed  10-22-O1:  8:45  am) 

BUXMQ  CODE  WIO-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations;  Notice 
of  Application  To  Withdraw  From 
Listing  and  Registration  on  the 
Philadelphia  Stock  Exchange,  Inc. 
(Public  Service  Enterprise  Group  Inc., 
Common  Stock,  no  par  value)  Rie  No. 
1-9120 

October  17.  2001. 

Public  Service  Enterprise  Group  Inc., 
a  New  Jersey  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934.  as  amended  ("Act").^  and  Rule 
12d2-2{d)  thereunder,^  to  withdraw  its 
Common  Stock,  no  par  value 
("Security"),  from  listing  and 
registration  on  the  Philadelphia  Stock 
Exchange.  Inc.  ("Phbc"  or  "Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
January  16,  2001  to  withdraw  its 
Secmity  from  listing  on  the  Exchange. 
The  Security  was  suspended  from 
trading  on  February  9.  2001.  The  Board 
believes  that  withdrawing  the  Seciuity 
from  the  exchange  will  reduce  its  listing 
expenses.  The  Issuer  will  continue  to 
list  its  Security  on  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"). 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  Phlx 
Rule  809  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  the 
Phlx  and  shall  have  no  effect  upon  its 
listing  on  the  NYSE  or  its  registration 
under  Section  12fb)  of  the  Act.^ 

Any  interested  person  may,  on  or 
before  November  8,  2001  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Phlx 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 


'  15  U.S.C  78/(d). 
M7CFR240.12d2-2(d). 
'  15  U.S.C  78Ab). 


submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-26659  Filed  10-22-01;  8:45  am) 
BNJJNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-25211;812-12162] 

MassMutual  Institutional  Funds,  et  al.; 
Notice  of  Application 

October  16.  2001 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  exempting 
applicants  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 

SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  to  permit  them  to  enter 
into  and  materially  amend  sub-advisory 
agreements  without  shareholder 
approval. 

APPIXANTS:  Mass  Mutual  Institutional 
Funds  ("MMIF").  MML  Series 
Investment  Fund  ("MML  Series,"  and 
together  with  MMIF.  the  "Trusts"), 
Massachusetts  Mutual  Life  Insurance 
Company  (the  "Manager"). 
RUNG  DATES:  The  application  was  filed 
on  June  30,  2000  and  amendments 
thereto  on  December  13,  2000  and 
October  16,  2001. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tbe  SEC's 
Secretary'  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  8,  2001.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
StieeX,  NW.  Washington.  DC  20549- 


M7CFR200.3O-3(a)(I) 
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0609.  Applicants,  1295  State  Street, 
B379,  Springfield.  MA  01111-0001. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW..  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicant's  Representations 

1.  The  Trusts,  organized  as 
Massachusetts  business  trusts,  are 
registered  under  the  Act  as  open-end 
management  investment  compemies. 
MMIF  and  MML  Series  currently  are 
comprised  of  eighteen  and  eleven  series, 
respectively  (each  a  "Fund,"  and 
together,  the  "Funds"),  each  with  its 
own  investment  objectives,  policies  and 
restrictions. '  Shares  of  MML  Series  are 
offered  solely  to  separate  accounts 
established  by  the  Manager  and  its  life 
insurance  company  subsidiaries, 
including  MML  Bay  State  Life  Insurance 
Company  and  CM.  Life  Insurance 
Company.  The  Manager,  a  mutual  life 
insurance  company  organized  under  the 
laws  of  The  Commonwealth  of 
Massachusetts,  serves  as  the  investment 
manager  to  the  Fimds  and  is  registered 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act"). 

2.  The  Manager  serves  as  investment 
manager  to  each  Fund  pursuant  to 
separate  investment  management 
agreements  ("Management 
Agreements")  between  the  Trusts  and 
the  Manager  that  were  approved  by  the 
board  of  trustees  of  each  Trust  (each,  the 
"Board,"  and  collectively,  the 
"Boards"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
and  each  Fund's  shareholders.  Under 
the  terms  of  the  Management 


'  Applicants  also  request  relief  with  respect  to 
future  series  of  the  Trusts  and  all  future  registered 
open-end  management  investment  companies  or 
series  thereof  that  (a)  are  advised  by  the  Manager 
or  any  entity  controlling,  controlled  by,  or  under 
common  control- with  the  Manager,  (b)  use  the 
multi-manager  structure  described  in  the 
application:  and  (c)  comply  with  the  terms  and 
conditions  in  the  application  ("Future  Funds",  and 
together  with  the  Funds,  the  "Funds").  The  Trusts 
are  the  only  existing  registered  open-end 
management  investment  companies  that  currently 
intend  to  rely  on  the  requested  order.  If  the  name 
of  any  Fund  contains  the  name  of  a  Sub-Adviser, 
as  defined  below,  it  will  be  preceded  by.  the  name 
of  the  Manager  or  the  name  of  the  entity  controlling, 
controlled  by.  or  under  common  control  with  the 
Manager  that  serves  as  primary  adviser  to  such 
Fund. 


Agreements,  the  Manager  provides 
investment  management  services  to 
each  Fund  while  delegating  the  day-to- 
day portfolio  management  for  each 
Fund  to  one  or  more  sub-advisers  ("Sub- 
Advisers")  pursuant  to  separate 
investment  sub-advisory  agreements 
("Sub-Advisory  Agreements").  Each 
Sub-Adviser  is  an  investment  adviser 
registered  under  the  Advisers  Act,  and 
any  future  Sub-Adviser  will  be 
registered  under  the  Advisers  Act.  The 
Manager  selects  each  Sub- Adviser, 
subject  to  approval  by  the  respective 
Board,  and  compensates  the  Sub- 
Advisers  out  of  fees  paid  to  the  Manager 
by  the  respective  Fund. 

3.  The  Manager  monitors  each  Fund's 
performance  and  the  Sub-Advisers  and 
makes  recommendations  to  the  Board 
regarding  allocation,  and  reallocation,  of 
assets  among  Sub-Advisers  to  the  extent 
the  Manager  deems  appropriate  in  order 
to  achieve  the  overall  objectives  of  the 
Fimd.  The  Manager  also  is  responsible 
for  recommending  whether  to  employ, 
terminate  or  replace  a  particular  Sub- 
Adviser.  The  Manager  recommends  the 
selection  of  a  Sub- Adviser  based  on  a 
number  of  factors,  including  whether 
the  Sub-Adviser  has  displayed 
discipline  and  thoroughness  in  ptirsuit 
of  its  stated  investment  objectives,  has 
maintained  consistently  above-average 
performance  over  time,  and  has 
demonstrated  a  high  level  of  services  to 
clients. 

4.  Applicants  request  relief  to  permit 
the  Manager,  subject  to  approval  by  the 
Boards,  to  enter  into  and  materially 
amend  Sub-Advisory  Agreements 
without  seeking  shareholder  approval.^ 
The  requested  relief  will  not  extend  to 
a  Sub-Adviser  that  is  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act,  of  either  Trust  or  the  Manager, 
other  than  by  reason  of  serving  as  a  Sub- 
Adviser  to  one  or  more  of  the  Funds 
("Affiliated  Sub-Adviser"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  company's  outstanding 
voting  securities.  Rule  18f-2  under  the 
Act  provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  such  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  seciirity,  or  transaction  or  any 


^  The  term  "shareholders"  includes  variable 
contract  owners,  as  applicable. 


class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  bom  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  Applicants  state  that  the  structure 
'^of  each  Trust  is  different  from  that  of 
traditional  investment  companies. 
Applicants  assert  that  the  investors  are 
relying  on  the  Manager's  experience  to 
select  one  or  more  Sub- Advisers  best 
suited  to  achieve  a  Fimd's  desired 
investment  objectives.  Applicants  assert 
that,  from  the  perspective  of  the 
investors,  the  role  of  Sub-Advisers  is 
comparable  to  that  of  individual 
portfolio  managers  employed  by  other 
investment  advisory  firms.  Applicants 
contend  that  requiring  shareholder 
approval  of  Sub- Advisory  Agreements 
may  impose  unnecessary  costs  and 
delays  on  the  Funds,  and  may  preclude 
the  Manager  from  acting  promptly  in  a 
manner  considered  advisable  by  the 
Board.  Applicants  note  that  the 
Management  Agreements  will  remain 
subject  to  the  requirements  of  section 
15(a)  of  the  Act  and  rule  18f-2  imder 
the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fund  may  rely  on  the 
order,  the  operation  of  the  Fund  in  the 
manner  described  in  the  application 
will  be  approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Fund  (or,  if  the  Fvmd  serves  as  a  fimding 
medium  for  any  sub-account  of  a 
registered  separate  accoimt,  pursuant  to 
voting  instructions  provided  by  the 
tmitholders  of  the  sub-account),  as 
defined  in  the  Act,  or,  in  the  case  of  a 
Fund  created  in  the  future  whose  public 
shareholders  (or  variable  contract 
owners  through  a  separate  account) 
purchased  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  (2)  below,  by 
the  sole  initial  shareholder(s)  before 
offering  shares  of  that  Fund  to  the 
public  (or  the  variable  contract  owners 
through  a  separate  account). 

2.  Each  Trust  will  disclose  in  its 
prospectuses  the  existence,  substance, 
and  effect  of  any  order  granted  pursuant 
to  the  application.  In  addition,  each 
Fund  relying  on  the  requested  order  will 
hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 


Federal  Register /Vol,  66,  No.  205 /Tuesday,  October  23,  2001 /Notices 


53649 


prospectuses  will  prominently  disclose 
that  the  Manager  has  the  ultimate 
responsibility  (subject  to  oversight  by 
the  Boards)  to  oversee  the  Sub- Advisers 
and  recommend  their  hiring, 
termination,  and  replacement. 

3.  Within  ninety  (90)  days  of  the 
hiring  of  any  new  Sub-Adviser,  the 
Manager  vfill  furnish  shareholders  (or,  if 
the  Fund  serves  as  a  fimding  mediimi 
for  any  sub-account  of  a  registered 
separate  account,  the  unitholders  of  the 
sub-account)  with  the  information  about 
the  new  Sub- Adviser  that  would  be 
included  in  a  proxy  statement.  This 
information  will  include  any  change  in 
such  disclosiu^  caused  by  the  addition 
of  a  new  Sub-Adviser.  The  Manager  will 
meet  this  condition  by  providing 
shareholders  (or,  if  the  Fund  serves  as 

a  fimding  medium  for  any  sub-account 
of  a  registered  separate  account,  the 
unitholders  of  the  sub-accoimt)  within 
ninety  (90)  days  of  the  hiring  of  a  Sub- 
Adviser  with  an  information  statement 
meeting  the  requirements  of  Regulation 
14C,  Schedule  14C  and  Item  22  of 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

4.  The  Manager  will  not  enter  into  a 
Sub-Advisory  Agreement  with  any 
Affiliated  Sub-Adviser  without  that 
Sub-Advisory  Agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  Fund's 
shareholders  (or,  if  the  Fund  serves  as 

a  funding  medium  for  any  sub-account 
of  a  registered  separate  account, 
pursuant  to  voting  instructions  provided 
by  the  unitholders  of  the  sub-account). 

5.  At  all  times,  a  majority  of  each 
Board  will  be  Independent  Trustees, 
and  the  nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

6.  when  a  Sub- Adviser  change  is 
proposed  for  a  Fund  with  an  Affiliated 
Sub- Adviser,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Board  minutes,  that  the  change  is 
in  the  best  interests  of  the  Fund  and  its 
shareholders  (or,  if  the  Fund  serves  as 

a  funding  medium  for  any  sub-account 
of  a  registered  separate  account,  in  the 
best  interests  of  the  Fund  and  the  unit- 
holders of  any  sub-account)  and  does 
not  involve  a  conflict  of  interest  from 
which  the  Manager  or  the  Affiliated 
Sub-Adviser  derives  an  inappropriate 
advantage. 

7.  The  Manager  will  provide  general 
management  services  to  each  Trust  and 
the  Fimds  relying  on  the  requested 
order,  including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  assets  and,  subject  to  review  and 
approval  by  the  Boards,  will:  (a)  Set 


each  Fund's  overall  investment 
strategies;  (b)  evaluate,  select,  and 
recommend  Sub-Advisers  to  manage  all 
or  a  part  of  a  Fund's  assets;  (c)  allocate 
and,  when  appropriate,  reallocate  a 
Ftmd's  assets  among  multiple  Sub- 
Advisers;  (d)  monitor  and  evaluate  the 
performance  of  Sub- Advisers;  and  (e) 
ensure  that  the  Sub-Advisers  comply 
with  the  relevant  Fund's  investment 
objective,  policies,  and  restrictions  by, 
among  other  things,  implementing 
procedures  reasonably  designed  to 
ensure  compliance. 

8.  No  director,  trustee  or  officer  of 
either  Trust  or  director  or  officer  of  the 
Manager  will  own  directly  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  such 
person)  any  interest  in  any  Sub-Adviser 
except  for:  (a)  Ownership  of  interests  in 
the  Manager  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  the  Manager;  or  (b) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Sub- Adviser  or 
an  entity  that  controls,  is  controlled  by 
or  is  under  common  control  with  a  Sub- 
Adviser. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  01-26590  Filed  10-22-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-44941 ;  File  No.  SR-NYSE- 
99-38] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  and  Amendment  No.  1 ,  and 
Notica  of  Rling  and  Order  Granting 
Accelaratad  Approval  of  AmeiKlment 
No.  2,  t>y  ttw  New  York  Stock 
Excfwnge,  Inc.  to  Amend  the  NYSE's 
Minor  Rule  Vtolatton  Plan 

October  16,  2001. 

I.  Introduction 

"    On  September  2, 1999,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  Minor  Rule  Violation  Plan 
("Plan").  On  November  12, 1999,  the 


Exchange  amended  the  proposal.^ 
Notice  of  the  proposed  rule  change,  as 
modified  by  Amendment  No.  1 , 
appeared  in  the  Federal  Register  on 
December  20.  IQQQ."*  The  Commission 
received  no  comments  on  the  proposal. 
On  October  9,  2001,  the  NYSE  again 
amended  the  proposal.^  This  order 
approves  the  proposed  rule  change,  as 
modified  by  Amendment  Nos.  1  and  2. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  would 
revise  the  "List  of  Exchange  Rule 
Violations  and  Fines  Applicable  Thereto 
Pursuant  to  NYSE  Rule  476A"  for 
imposition  of  fines  for  minor  violations 
of  rules  by  adding  to  the  list  failure  to 
comply  with  the  provisions  of  NYSE 
Rules  35,  345A(b).  and  440A.  In 
addition,  the  proposal  clarifies  that 
paragraph  (c)  of  currently  listed  NYSE 
Rule  472  encompasses  telemarketing 
scripts. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed 
Amendment  No.  2,  including  whether 
the  proposed  rule  change,  as  modified 
by  Amendment  No.  2,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 


'  15  U.S.C.  78s(b}(l). 
» 17  CFR  240.19b-*. 


>  See  November  10.  1999  letter  from  fames  E. 
Buck,  Senior  Vice  President  and  Secrclar\'.  NYSE. 
to  Richard  C.  Strasser.  Assistant  Director.  Division 
of  Market  Regulation  ("Division").  Commission 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
NYSE  made  technical  changes  to  the  proposal. 

*  See  Securities  Exchange  Act  Release  No.  42225 
(December  13.  1999).  54  FR  71162. 

!)  See  October  5.  2001  letter  from  lames  E.  Buck. 
Senior  Vice  President  and  Secretary.  NYSE,  to 
Nancy  Sanow.  Assistant  Director,  Division. 
Commission  ("Amendment  No.  2").  In  Amendment 
No.  2.  at  the  request  of  Division  staff,  the  NYSE 
removed  NYSE  Rule  345A(a)  (Regulatory  Element 
Continuing  Education  Requirements)  from  the 
proposed  additions  to  the  List  of  Exchange  Rules 
Subject  to  Rule  476A  Procedures. 
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SR-NYSE-99-38  and  should  be 
submitted  by  November  13,  2001. 

IV.  Discussion  and  Commission 
Findings 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
sectirities  exchange"  and,  in  particular, 
the  requirements  of  section  6  of  the 
Act '  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(6) 
of  the  Act "  because  it  provides  an 
additional  option  for  the  appropriate 
discipline  of  the  NYSE's  members  and 
persons  associated  with  its  members  for 
certain  rule  violations.  Finally,  the 
Commission  finds  the  proposal  is 
consistent  with  Securities  Exchange  Act 
Rule  19d-l  (c)(2)  ^  that  governs  minor 
rule  violation  plans. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
No.  2  to  the  proposed  rule  change  prior 
to  the  30th  day  after  publication  in  the 
Federal  Register.  Amendment  No.  2 
removes  the  Regulatory  Element  of  the 
Continuing  Education  requirements 
from  the  list  of  rules  the  NYSE 
administers  pursuant  to  the  Plan.  The 
Commission  notes  that  the  National 
Association  of  Securities  Dealers, 
("NASD"),  at  the  Commission's  request, 
removed  the  Continuing  Education 
Regulatory  Element  requirement  from 
its  proposal  regarding  administration  of 


rules  pursuant  to  its  minor  rule 
violation  plan.i°  Amendment  No.  2 
ensures  that  the  NYSE  and  the  NASD 
have  the  same  disciplinary  options  for 
their  members  and  associated  persons 
with  regard  to  violations  of  Continuing 
Education  requirements.  Accordingly, 
the  Commission  finds  that  good  cause 
exists,  consistent  with  section  6(b)(6)  of 
the  Act,"  and  section  19(b)  of  the  Act " 
to  accelerate  approval  of  Amendment 
No.  2  to  the  proposed  rule  change. 

In  approving  this  proposal,  the 
Commission  in  no  way  minimizes  the 
importance  of  compliance  with  these 
rules,  and  all  other  rules  subject  to  the 
imposition  of  fines  under  the  Plan.  Jhe 
Commission  believes  that  the  violation 
of  any  self-regulatory  organizations' 
rules,  as  well  as  Commission  rules,  is  a 
serious  matter.  However,  in  an  effort  to 
provide  the  Exchange  with  greater 
flexibility  in  addressing  certain 
violations,  the  Plan  provides  a 
reasonable  means  to  address  rule 
violations  that  do  not  rise  to  the  level  of 
requiring  formal  disciplinary 
proceedings.  The  Commission  expects 
that  the  NYSE  wnll  continue  to  conduct 
surveillance  with  due  diligence,  and 
make  a  determination  liased  on  its 
findings  whether  fines  of  more  or  less 
than  the  recommended  amount  are 
appropriate  for  violations  of  rules  under 
the  Plan,  on  a  case  by  case  basis,  or  if 
a  violation  requires  formal  disciplinary 
action. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  and  Rule 


19d-l(c)(2)  ^*  thereunder,  that  the 
proposed  rule  change  (SR-NYSE-99- 
38),  as  amended,  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pxirsuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-26591  Filed  10-22-01;  8:45  am] 

BILLINO  COOC  MIO-OI-H 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Dtoastor  «3370] 
State  of  Tmm 

Bee  and  Maverick  Counties  and  the 
contiguous  coimties  of  Dimmit,  Goliad, 
Karnes,  Kinney,  Live  Oak,  Refugio,  San 
Patricio,  Uvalde,  Webb  and  Zavala  in 
the  State  of  Texas  constitute  a  disaster 
area  as  a  result  of  severe  storms  and 
flooding  that  occurred  from  August  28 
through  September  14,  2001. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  December  17,  2001  and  for 
economic  injury  until  the  close  of 
business  on  July  17,  2002  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office. 
4400  Amon  Carter  Blvd..  Suite  102.  R 
Worth,  TX  76155. 

The  interest  rates  are: 


Fof  Physical  Damage: 

Homeowners  with  credit  avaiilable  elsewhere  

Homeowners  without  credit  available  elsewtiere  

Businesses  with  credit  available  elsewtiere 

Businesses  and  non-profit  organizations  wittiout  credit  available  eisewttere 

Others  (including  norv-profit  organizations)  with  credit  available  elsewhere 

For  Economic  Injury: 

Businesses  and  small  agricultural  cooperatives  without  credit  availat>te  elsewtiere 


6.750% 
3.375 
8.000 
4.000 
7.125 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  337011  and  for 
economic  injury  is  9M9600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  17.  2001. 
lohn  Whitmore, 
Acting  Administrator 
|FR  Doc.  01-26670  Filed  10-22-01:  8:45  am) 
BUJNQCOOE  mas-91-w 


*In  approving  this  proposed  rule  change,  the 
Commiuion  lias  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
fbrmatioD.  15  U.S.C  78c(fl. 
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SOaAL  SECURITY  ADMINISTRATION 

President's  Commission  to  Strsngtfisn 
Social  Security 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Announcement  of  Meeting. 

DATES:  November  9,  2001  10:00  a.m.- 
3:30  p.m. 

ADDRESSES:  Washington.  DC-Venue  to 
be  determined.  Due  to  unforeseen 
circumstances  the  venue  has  not  been 


■15  use.  78fn>H6). 

»17CFR240.19d-l(c)(2). 

">  See  Securities  Exchange  Act  Release  No.  44S12 
duly  3.  2001),  66  FR  36812  ()uly  13.  2001)  (SR- 
NASD-00-3g). 


identified  to  date.  This  information  will 
be  published  in  the  Federal  Register 

and  posted  at  www.CSSS.gov  as  soon  as 
it  is  available. 

SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  The  meeting  will  be 
open  to  the  public  between  10:00  a.m. 
and  3:30  p.m.,  with  a  break  for  lunch 
between  1:00  p.m.  and  2:00  p.m. 

Purpose:  This  is  the  fifth  deliberative 
meeting  of  the  Commission.  No  public 
testimony  will  be  heard  at  this  meeting. 


"  15  U.S.C  78flbM6). 
•2 15  U.S.C.  788(b). 
"15  U.S.C  78s(b)(2). 
"  17  CFR  204.19d-l(c)(2). 
» 17  CFR  20O.3O-3(aMl2). 
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However,  interested  parties  are  invited 
to  attend  the  meeting. 

Agenda:  The  Commission  will  meet 
commencing  Friday,  November  9,  at 
10:00  a.m.  and  ending  at  3:30  p.m.,  with 
a  break  for  limch  between  1 :00  p.m.  and 
2:00  p.m.  The  Commission  will  be 
deliberating  on  Social  Security  reform 
options,  including  how  to  administer 
personal  accoimts. 

Records  are  being  kept  of  all 
Commission  proceedings  that  are 
subject  to  public  release  under  the 
Federal  Advisory  Committee  Act  and 
are  available  for  public  inspection  at  the 
Commission's  office  at  the  address 
below.  Documents  such  as  meeting 
announcements,  agendas,  transcripts, 
minutes,  and  Commission  reports  will 
be  available  on  the  Conmxission's  web 
page.  Anyone  requiring  information 
regarding  the  Commission  should 
contact  Commission  staff  by: 

•  Internet  at  http://www.CSSS.gov, 
email  to  coniments@CSSS.gov; 

•  Mail  addressed  to  President's 
Commission  to  Strengthen  Social 
Security,  734  Jaclcson  Place,  NW, 
Washington,  DC,  20503; 

•  Telephone  at  (202)  343-1255. 

Dated:  October  16.  2001. 
Michael  A.  Anzick, 

Designated  Federal  Officer. 

[FR  Doc.  01-26656  Filed  10-22-01;  8:45  am) 

BIUJNG  CODE  41»1-02-r 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Auttwrlty 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Notice  is  given  to 
reissue  the  Office  of  the  Commissioner 
(SA)  because  the  following 
organizations  are  being  deleted:  The 
Office  of  the  Deputy  Commissioner  of 
Social  Security  (SAP),  the  Office  of  the 
Senior  Executive  Officer  (SAK)  and  the 
Senior  Advisor  to  the  Commissioner 
(SAL).  Notice  is  also  being  given  that 
the  following  organizations  are  being 
established:  The  Office  of  Strategic 
Management  (SAQ)  and  the  Office  of 
Executive  Operations  (SAR)  The  new 
material  and  changes  are  as  follows: 
Section  SA.OO  The  Office  of  the 
Commissioner — (Mission) : 

The  Office  of  the  Commissioner  (OC) 
is  directly  responsible  for  all  programs 
administered  by  SSA;  for  State- 
administered  programs  directed  by  SSA; 
and  for  certain  functions  with  respect  to 
the  black  limg  benefits  program.  It 
provides  executive  leadership  to  SSA. 


The  Office  is  responsible  for 
development  of  policy,  administrative 
and  program  direction,  program 
interpretation  and  evaluation, 
maintenance  of  relations  with  news 
media,  research  oriented  to  the  study  of 
the  problems  of  economic  insecurity  in 
American  society;  and  development  of 
recommendations  on  methods  of 
advancing  social  and  economic  security 
through  social  insurance  and  related 
programs. 

Section  SA.IO  The  Office  the 
Commissioner — (Organization): 

The  Office  of  the  Commissioner, 
under  the  leadership  of  the 
Commissioner  of  Social  Security, 
includes: 

A.  The  Commissioner  of  Social 
Security  (SA). 

B.  The  Deputy  Commissioner  of 
Social  Security  (SA). 

C.  Immediate  Office  of  the 
Commissioner  (SA). 

D.  The  Office  of  the  Chief  of  Staff 
(SAN). 

E.  'The  Office  of  Strategic  Management 
(SAQ). 

F.  The  Office  of  Executive  Operations 
(SAR). 

Section  SA.20  The  Office  of  the 
Commissioner — (Functions): 

A.  The  Commissioner  of  Social 
Security  (SA)  and  Deputy  Commissioner 
of  Social  Security  provide  executive 
leadership  to  SSA  and  exercise  general 
supervision  over  its  major  components. 
The  Chief  Information  Officer  is  also 
located  in  the  immediate  Office  of  the 
Commissioner  and  reports  directiy  to 
the  Commissioner  on  statutorily  defined 
CIO  duties  and  as  a  key  advisor  to  the 
Deputy  Commissioner  of  Social 
Security. 

B.  The  Deputy  Commissioner  of 
Social  Security  (SA)  assists  the 
Commissioner  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Commissioner  may 
prescribe. 

C.  The  Immediate  Office  of  the 
Commissioner  (SA),  including  the  Chief 
Information  Officer,  provides  the 
Commissioner  and  Deputy 
Commissioner  of  Social  Security  with 
staff  assistance  on  the  full  range  of 
responsibilities. 

D.  The  Chief  of  Staff  (SAN)  provides 
day-to-day  support  to  the  Commissioner 
and  Deputy  Commissioner  in  matters 
relating  to  program  policy, 
administration,  communications  and 
external  liaison. 

E.  The  Office  of  Strategic  Management 
(SAQ). 

1.  Directs  the  development  of  the 
Agency's  tactical  and  strategic  planning 


process,  and  develops  and  promulgates 
planning  policies,  procedures  and 
methodologies  for  the  Agency. 

2.  Produces  the  Agency  Strategic  Plan, 
Annual  Performance  Plan  and  Annual 
Performance  Report;  establishes  and 
implements  a  framework  for  the 
effective  integration  of  planning 
functions  with  evaluation  and 
management  of  SSA  resources,  projects 
and  activities  in  accordance  with 
applicable  law  and  regulations;  oversees 
and  integrates  the  Agency's  Service 
Vision  objectives  into  the  Agency's 
strategic  and  tactical  planning 
processes. 

3.  Ensures  that  the  budget  process 
focuses  resources  on  priority  initiatives 
that  support  the  Agency's  strategic 
objectives  and  goals,  and  that  the 
appropriate  measures  are  built  to 
determine  Agency  performance,  and 
validates  and  monitors  Agency 
performance  goals  attainment. 

4.  Supports  an  ongoing  market 
measurement  program  that  collects  and 
assesses  employee,  customer  and 
stakeholder  feedback  to  be  used  and 
provides  staff  support  to  the  Office  of 
the  Commissioner  on  strategic 
initiatives  and  on  high  priority  issues, 
directing  special  Agency-level  cross- 
cutting  projects. 

F.  Ine  Office  of  Executive  Operations 
(SAR). 

1.  Coordinates  priority  matters 
requiring  the  attention  of,  or  decision 
by,  the  Commissioner  and  directs  the 
tracking  and  monitoring  of  actions 
assigned  by  the  Commissioner  to  all 
Agency  components. 

2.  Coordinates  and  provides  liaison 
for  internal  communication  and 
correspondence  control  for  OC. 

3.  Monitors  administrative  and 
program  policy  development  and  policy 
implementation  activities,  and  prepares 
periodic  status  reports. 

4.  Ensures  that  issues  requiring  the 
Commissioner's  attention  are  developed 
timely  and  coordinated  with  SSA  and 
other  Federal  Agencies  having  an 
interest  in  the  matter;  designs  and 
implements  procedures  for  proper 
coordination  and  follows  through  on 
specific  issues. 

5.  Exf>edites  regulation  development, 
review,  clearance,  publication  and 
issuance.  Oversees  the  management  of 
the  final  stages  of  regulations 
development  and  clearance  prior  to 
submittal  to  the  Commissioner. 

6.  Communicates  the  objectives, 
priorities  and  standards  of  OC  to 
individuals  involved  in  the  preparation 
of  correspondence  and  memoranda,  and 
ensures  that  communications  signed  or 
approved  by  OC  are  consistent  with 
these  standards  and  objectives. 
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7.  Reviews  and  analyzes  memoranda 
and  other  communications  directed  to 
(X)  for  adequacy  of  coordination  and 
clearances,  clearness  and  conciseness  of 
presentation,  timeliness,  necessary 
follow  through  and  other  elements  of 
completed  staff  work. 

8.  Works  with  functional  components 
and  staff  offices  to  improve  the  quality 
of  decision  papers  and  correspondence. 

Dated:  October  16,  20Q1. 
Larry  G.  MAssanari, 

Acting  Commissioner  of  Social  Security. 
[FR  Doc.  01-26657  Filed  10-22-01:  8:45  ami 
BILLING  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notica  No.  PE-2001-62] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition.        ^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91.    I 

Issued  in  Washington.  IX].,  on  October  17, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-10229. 

Petitioner  GE  Celma  S.A. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sough  tl 
Disposition:  To  permit  GE  Celma  to  use 


the  calibration  standards  of  the  Instituto 
Nacional  de  Mertoiogia,  Normaliz§c<o 
Qualidade  Industrial  in  lieu  of  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment. 

Gmnt.  10/02/2001,  Exemption  No. 
6546C. 

Docket  No. :  FAA-2001-10566. 

Petitioner:  Montgomery  Bay  Chapter 
of  the  International  Organization  of  the 
Ninety-Nines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251.  135.255, 135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Montgomery  Bay 
99's  to  conduct  local  sightseeing  flights 
at  the  Watsonville  Open  House  in  the 
vicinity  of  Aptos,  California,  for  a 
Nickel  a  Pound  airlift  during  October 
2001,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
to  part  135. 

Grant.  10/04/2001,  Exemption  No.  7633. 

Docket  No.:  FAA-2001-10169. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Boeing  to  give 
copies  of  its  Inspection  Procedures 
Manual  (IPM)  to  key  individuals  and 
make  the  IPM  available  electronically  to 
all  other  employees,  rather  than  giving 
a  paper  copy  of  each  of  its  supervisory 
and  inspection  personnel. 

Grant,  09/21/2001,  Exemption  No. 
7065A. 

Docket  No.:  FAA-2001-9713. 

Petitioner:  All  Nippon  Airways,  Co., 
Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  (1)  allow  ANA  to  use  the 
calibration  standards  of  the  National 
Metrology  Institute  of  Japan  in  lieu  of 
the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment. 

Gmnt.  10/02/2001,  Exemption  No. 
7051A. 

!FR  Doc.  01-26662  Filed  10-22-01;  8:45  am] 
BILUNO  COOe  4910-1»-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-63] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  October  17, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-10446 
(previously  Docket  No.  29118). 

Petitioner:  Homestead  Helicopters, 
Inc. 

SecUon  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Homestead  to 
o{>erate  certain  aircraft  under  part  135 
wiUiout  a  TSO-C112  (Mode  S) 
transponder  installed  in  those  aircraft. 
Grant,  10/05/2001,  Exemption  No. 
6733B. 

Docket  No.:  FAA-2001-10414 
(previously  Docket  No.  29846). 

Petitioner:  Air  Cargo  Carriers,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Cargo  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  those  aircraft. 
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Grant,  10/05/2001,  Exemption  No. 
7124A. 

Docket  No.:  FAA-2001-10364 
(previously  Docket  No.  29093). 

Petitioner:  Grand  Aire  Express,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GAE  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  10/04/2001,  Exemption  No. 
6723B. 

Docket  No.:  FAA-2001-10267. 

Petitioner:  Carver  Aero,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Carver  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  10/04/2001,  Exemption  No. 
6229C. 

Docket  No.:  FAA-2001-10262 
(previously  Docket  No.  27052). 

Petitioner:  Petroleum  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PHI  to  operate 
certain  Bell  Model  206L-1  helicopters 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  each  ' 
helicopter. 

Grant.  10/04/2001.  Exemption  No. 
5586D. 

Docket  No.:  FAA-2001-10265 
(previously  Docket  No.  29076). 

Petitioner:  RR  Investments,  Inc.,  dba 
Million  Air  Dallas. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Million  Air 
Dallas  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant.  10/04/2001.  Exemption  No. 
6718B. 

Docket  No.:  FAA-2001-10606 
(previously  Docket  No.  29810). 

Petitioner:  IHC  Health  Services,  Inc., 
dba  IHC  Life  Flight  of  Salt  Lake  City, 
UT. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  IHC  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  1 0/09/2001 ,  Exemption  No. 
7079A. 

(FR  Doc.  01-26663  Filed  10-22-01;  8:45  am] 
BILUNG  CODE  401»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Harmonization  Initiatives 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTKM:  Notice  of  public  meeting. 

summary:  The  Federal  Aviation 
Administration  and  the  Joint  Aviation 
will  convene  a  meeting  to  accept  input 
from  the  public  on  the  Harmonization 
Work  Program.  The  Harmonization 
Work  Program  is  the  means  by  which 
the  Federal  Aviation  Administration 
and  the  Joint  Aviation  Authorities  carry 
out  a  commitment  to  harmonize,  to  the 
maximimi  extent  possible,  the  rules 
regarding  the  certification,  operation 
and  maintenance  of  civil  aircraft,  and 
the  standards,  practices,  and  procedures 
governing  the  design,  materiaJs, 
workmanship,  and  construction  of  civil 
aircraft,  aircraft  engines,  and  other 
components.  The  purpose  of  the 
meeting  is  to  provide  an  opportimity  for 
the  public  to  submit  input  to  the 
Harmonization  Work  Program.  This 
notice  announces  the  date,  time, 
location  and  procedures  for  the  public 
meeting. 

DATES:  The  public  meeting  will  be  held 
on  November  27,  2001,  starting  at  1:30 
p.m.  Industry  comments,  presentations 
and  proposals  must  be  received  on  or 
before  November  1,  2001. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  NW.,  Washington, 
DC,  20001.  Persons  unable  to  attend  the 
meeting  may  mail  their  comments  in 
triplicate  to:  Brenda  Coiutney,  Federal 
Aviation  Administration.  Office  of 
Rulemaking  (ARM-200),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  You  may  also 
submit  your  comments  to  Brenda 
Courtney  by  e-mail: 

brenda.courtney@faa.gov  or  by  facsimile 
at (202)  267-5075. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  attend  and  present  a 
statement  at  the  meeting  or  questions 
regarding  the  logistics  of  the  meeting 
should  be  directed  to  Brenda  Courtney, 
Office  of  Rulemaking,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3327,  e-mail: 

brenda.couTtney®faa.gov,  or  facsimile  at 
(202) 267-3327. 

SUPPLEMENTARY  INFORMATKM:  Federal 
Aviation  Administration  (FAA)  and  the 
Joint  Aviation  Authorities  (JAA)  will 
convene  a  meeting  to  accept  input  from 
the  public  on  the  Harmonization  Work 
Program.  The  meeting  will  be  held  on 


November  27,  2001,  at  the  Washington 
Court  Hotel,  525  New  Jersey  Avenue, 
NW.,  Washington,  DC  beginning  at  1:30 
p.m.  The  agenda  is  as  follows. 

November  27,  2001 — Springwood  Room 

l;3(}-5  p.m.  Welcome,  practical 

arrangements 
Authorities  News  of  Interest 
Approbation  of  Minutes  (March  2001) 
Debrief  on  action  items  from 

•  March  2001  HMT  Meeting 

•  FAA/JAA  18th  Annual  Meeting 
(June  2001) 

•  OHG  and  CCHG  Meetings 
Industry  and  Public  Presentations 
Suggestions  for  195h  FAA/JAA  Annual 

Meeting  (June  2002) 
The  Washington  Court  Hotel  is 
located  on  New  Jersey  Avenue,  NW., 
three  blocks  from  the  U.S.  Capitol 
building.  Union  Station,  which  includes 
Amtrak  (train)  and  metro  rail  service 
(red  line),  is  two  blocks  away. 
Washington  Reagan  National  airport  is  a 
15-minute  ride  by  taxi.  For  hotel 
reservations  at  the  Washington  Court 
Hotel,  please  call  (202)  628-2100  or  fax 
1-202-879-7918.  Conference  attendees 
should  advise  the  hotel  that  you  plan  to 
attend  \he  'FAA/JAA  Meeting". 
Reservations  must  be  made  by  Friday, 
October  26,  2001. 

Participation  at  the  Meeting 

The  FAA  should  receive  requests 
from  persons  who  wish  to  present  oral 
and  written  statements  at  the  public 
meeting  no  later  than  November  10. 
2001.  Statements  and  presentations 
should  be  provided  on  diskette  or 
forwarded  by  e-mail  to  the  person 
identified  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT  to  be 
made  part  of  the  official  minutes  of  the 
meeting.  Requests  to  present  oral 
statements  received  after  November  10 
will  be  scheduled  if  time  is  available 
during  the  meeting. 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meeting  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting, 
subject  to  availability  of  space  in  the 
meeting  room. 

(2)  The  meeting  may  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  than  the  time 
scheduled  for  the  meeting. 

(3)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
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basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  at  the  above  number  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  10  calendar  days  before 
the  meeting. 

(5)  Representatives  from  FAA  and 
JAA  will  preside  over  the  meeting. 

(6)  The  FAA  and  JAA  will  review  and 
consider  all  material  presented  by 
participants  at  the  meeting.  Position 
papers  or  material  presenting  views  or 
information  related  to  proposed 
harmonization  initiatives  may  be 
accepted  at  the  discretion  of  the  FAA 
and  JAA.  The  FAA  requests  that  persons 
participating  in  the  meeting  provide 
copies  of  all  materials  to  be  presented. 
Copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

(7)  Statements  made  by  the  FAA  and 
JAA  are  intended  to  facilitate  discussion 
of  issues  or  to  clarify  issues.  Any 
statement  made  during  the  meeting  by 
an  official  is  not  intended  to  be,  and 
should  not  be  construed  as,  a  position 
of  the  FAA  and  JAA. 

(8)  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information  on  proposed  harmonization 
initiatives.  Therefore,  the  meeting  will 
be  conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensure  a  complete  and 
accurate  record. 

Dated:  Issued  in  WashingtoB.  IX).  on 
October  17.  2001. 
Brenda  D.  Courtney,  { 

Manager.  Aircraft  and  Airport  Rules  Division. 
(FR  Doc.  01-26665  Filed  10-22-01;  8:45  am) 
BNJJNG  COOe  4910-13-H     , 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

The  Federal  Aviation  Administration 
(FAA)  Satellite  Operational 
Implementation  Team  (SOIT)  Hosted 
Forum  on  ttie  CapabilKlea  of  ttie  Global 
Positioning  System  (GPSyWIde  Area 
Augmentation  System  (WAAS)  and 
Local  Area  Augmentation  System 
(LAAS) 

AGENCY:  Federal  Aviation  i 
Administration. 

ACTION:  Notice  of  meeting. 


Name:  FAA  SOFT  Forum  on  GPS/ 
WAAS/LAAS  Capabilities. 

Time  And  Date:  9;00  a.m.-5;00  p.m., 
December  3-^,  2001. 

Place:  Hyatt  Fair  Lakes  Hotel,  12777 
F^ir  Lakes  Circle,  Fairfax,  Virginia 
22033. 

Status:  Open  to  the  aviation  industry 
with  attendance  limited  to  space 
available. 

Purpose:  The  FAA  SOFT  will  be 
hosting  a  public  forum  to  discuss  the 
FAA's  GPS  approvals  and  WAAS/LAAS 
operational  implementation  plans.  This 
meeting  will  be  held  in  conjimction 
with  a  regularly  scheduled  meeting  of 
the  FAA  SOIT  and  in  response  to 
aviation  industry  requests  to  the  FAA 
Administrator.  Formal  presentations  by 
the  FAA  will  be  followed  by  question 
and  answer  sessions.  Those  planning  to 
attend  are  invited  to  submit  proposed 
discussion  topics. 

Registration:  Participants  are 
requested  to  register  their  intent  to 
attend  this  meeting  by  November  27th, 
2001.  Names,  affiliations,  email 
addresses,  telephone  and  facsimile 
numbers  should  be  sent  to  the  point  of 
contact  listed  below. 

Point  of  Contact:  Registration  and 
submission  of  suggested  discussion 
topics  may  be  made  to  Mr.  Steven 
Albers,  phone  (202)  267-7301.  fax  (202) 
267-5086,  or  email  at 
steven.CTR.albers@faa.gov. 

Issued  in  Washington  D.C.  on  October  16, 
2001. 

HankCabler, 
SOIT  Co-Chairman. 

(FR  Doc.  01-26661  Filed  10-22-01;  8:45  am] 
BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Doctot  No.  FAA-2001-10851] 

DEPARTMENT  OF  COMMERCE 

Technology  Administration 
[Docket  No.  011015251-1251-01] 

Request  for  Commercial  Requirements 
for  U.S.  launch  Range  Improvements 
and  Modernization 

AGENCIES:  Federal  Aviation 
Administration  (FAA);  Department  of 
Commerce,  Technology  Administration, 
Office  of  Space  Commercialization. 
ACTION:  Request  for  Commercial 
Requirements  for  U.S.  Launch  Range 
Improvements  and  Modernization. 

summary:  The  Department  of 
Transportation  (DOT)  and  the 


Department  of  Commerce  (DOC)  request 
inputs  from  the  U.S.  conunercial  space 
transportation  sector  regarding  U.S. 
launch  base  and  range  support  and 
modernization.  Specifically,  DOT  and 
DOC  seek  to  collect  range  support  and 
modernization  requirements  from 
current  or  future  commercial  users  of 
the  Eastern  Range  at  Cape  Canaveral  Air 
Force  Station,  Florida,  and  the  Western 
Range  at  Vandenberg  Air  Force  Base, 
California. 

DATES:  Submit  requirements  on  or 
before  November  30,  2001 . 
ADDRESSES:  Please  submit  responses  to 
this  announcement  to  both  the  FAA  and 
DOC,  Office  of  Space 
Commercialization.  Your  responses  can 
be  sent  in  writing  and  in  duplicate  to 
the  FAA  and  the  Office  of  Space 
Commercialization,  respectively,  as 
follows:  Docket  No.  FAA-2001-10851, 
Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  Docket 
No.  011015251-1251-01,  Office  of 
Space  Commercialization,  Room  4805, 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building,  14th  &  Constitution 
Ave.,  NW^  Washington,  D.C.  20230.  If 
you  wish  to  receive  confirmation  that 
FAA  and  DOC  received  your  comments, 
include  a  self-addressed,  stamped 
•postcard. 

You  also  have  the  option  to  submit 
comments  electronically  thi'ough  the 
Internet  to  the  FAA  at  http:// 
dms.dot.gov.  Information  and/or  data 
considered  to  be  proprietary  should  be 
labeled  appropriately  and  should  not  be 
filed  electronically.  You  may  review  the 
public  docket  containing  responses  to 
this  announcement  in  person  in  the 
Department  of  Transportation  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelvin  Coleman  (FAA).  (202)  267-7972. 
or  Paul  Eckert  (DOC),  (202)  482-4571. 
SUPPLEMENTARY  INFORMATION:  The 
February  2000  White  House  report  on 
the  Future  Use  and  Management  of  the 
U.S.  Space  Launch  Bases  and  Ranges 
documented  a  national  strategy  to 
enhance  and  expand  the  government- 
industry  partnership  for  management 
and  use  of  the  Eastern  and  Western 
ranges  (EWR).  This  strategy  included  a 
recommendation  to  allow  commercial 
users  of  the  Eastern  and  Western  ranges 
adequate  opportunity  to  communicate 
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their  requirements  so  they  could  be 
actively  considered  and  factored  into 
Air  Force  decisions  on  range 
improvements  and  modernization. 
Further,  it  was  desired  that  an  ongoing 
process  for  collecting,  communicating, 
and  considering  commercial 
requirements  for  EWR  support  and 
modernization  be  established.  Thus,  the 
Departments  of  Transportation  and 
Commerce  seek  to  work  with  U.S. 
commercial  space  sector  users  of  the 
EWR  to  collect  commercial 
requirements,  especially  those  common 
to  midtiple  users,  for  laimch  range 
support  and  modernization.  Responses 
to  this  aimouncement  should  include 
the  following: 

1.  A  detailed  explanation  of  the 
requirement; 

2.  technical  and  economic  rationale, 
as  well  as,  overall  importance;  and 

3.  key  dimensions  of  performance, 
with  threshold  and  objective 
requirements  if  possible. 

A  threshold  requirement  is  a 
minimum  acceptable  value  for  a  system 
capability  or  characteristic,  which,  in 
the  user's  judgment,  is  necessary  to 
provide  an  operational  capability.  An 
objective  requirement  is  a  value  beyond 
the  threshold  that  could  have  a 
measurable  and  beneficial  impact  on  the 
system  capability,  supportability,  or 
operational  concept  of  employment. 
(For  example,  "The  imaging  subsystem 
must  be  capable  of  maintaining  coverage 
on  space  launch  vehicles  from  first 
motion  through  powered  flight  as  a 
threshold  and  orbital  insertion  as  an 
objective.") 

Subsequent  to  collecting  these 
requirements,  DOT  and  DOC  will 
consolidate  and  prioritize  requirements, 
with  consultation  frtjm  the  commercial 
sector,  and  prepare  a  report.  This  report 
will  contain  commercial  requirements 
for  EWR  support  and  modernization, 
and  will  be  provided  to  the  Air  Force 
such  that  conmiercial  sector 
requirements  for  range  support  and 
modernization  can  be  considered  in  the 
Department  of  Defense  (DOD) 
requirements  process. 

This  request  is  applicable  to  -" 

requirements  for  EWR  support  and 
modernization  only,  and  not  to  mission 
specific  requirements  that  may  be 
appropriately  handled  via  the  Universal 
Documentation  System  (UDS),  per  Air 
Force  Space  Command  Instruction  21- 
104. 


Dated:  Issued  in  Washington,  DC,  on 
October  17.  2001 
Patricia  G.  Smith 

Associate  Administrator  for  Commercial 
Space  Transportation,  Federal  Aviation 
Administration. 

Bruce  Mehlman, 

Assistant  Secretary  for  Technology  Policy, 
Department  of  Commerce. 

[FR  Doc.  01-26664  Filed  10-22-01;  8:45  am] 
nUJNG  COOC  4»10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Rnancial  Crimes  Enforcement 
Network;  Agency  Information 
Collection  Activities;  PropoMd 
Collsctlon;  Comment  Requeet 

AGENCY:  Financial  Crimes  Enforcement 
Network  ("FinCEN").  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  order  to  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  FinCEN  intends 
to  submit  the  information  collection 
addressed  in  this  notice  for  a  three-year 
extension  of  approval  by  the  Office  of 
Management  and  Budget  ("OMB").  Prior 
to  submission  of  the  extension  request, 
FinCEN  is  soliciting  comment  on  the 
information  collection  in  FinCEN 
Issuance  98-1,  as  extended  (the 
conditional  exception  to  the  application 
ofaiCFR  103.33(g)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  24,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to:  Office  of  Chief  Counsel,  Financial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury,  P.O.  Box 
1618,  Vienna,  VA  22183-1618, 
Attention:  PRA  Comments — CIF 
Exception.  Comments  also  may  be 
submitted  by  electronic  mail  to  the 
following  Internet  address: 
"regcomments@fincen.treas.gov"  with 
the  caption  in  the  body  of  the 
text," Attention:  PRA  Comments— CIF 
Exception." 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Stacie  A.  Larson 
(703)  905-3590,  Office  of  Chief  Counsel, 
FinCEN,  or  Cynthia  L.  Clark,  Deputy 
Chief  Counsel,  FinCEN  (703)  905-3590. 
A  copy  of  the  issuance  may  be  obtained 
from  http://www.access.gop.gov/ 
su_docs/aces/acesl40.html. 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act,  Titles  I  and  II  of  Pub.  L. 
91-508,  as  amended,  codified  at  12 
U.S.C.  1829b.  12  U.S.C.  1951-1959,  and 
31  U.S.C.  5311-5330.  authorizes  the 


Secretary  of  the  Treasury,  inter  alia,  to 
issue  regulations  requiring  records  and 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters.  Regulations 
implementing  Title  II  of  the  Bamk 
Secrecy  Act  (codified  at  31  U.S.C.  5311- 
5330)  appear  at  31  CFR  part  103.  The 
authority  of  the  Secretary  to  administer 
Title  n  of  thi  Bank  Secrecy  Act  has  been 
delegated  to  the  Director  of  FinCEN. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3506(c)(2)(A).  and  its 
implementing  regulations,  the  following 
information  is  presented  concerning  the 
information  collections  below.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  OMB. 

Title:  Conditional  Exception  to  the 
Application  of  31  CFR  103.33(g). 

OMB  Number:  1 506-0008. 

Abstract:  Under  31  CFR  103.33(g)  (the 
"Travel  Rule")  financial  institutions 
must  include  certain  information  in 
transmittal  orders  relating  to  the 
transmittal  of  funds  of  $3,000  or  more. 
In  1998,  FinCEN  granted  a  conditional 
exception  (the  "CIF  Exception")'  to  the 
strict  operation  of  the  Travel  Rule.^  The 
CIF  exception  requires,  among  other 
things,  that  a  financial  institution 
include  on  a  transmittal  order  a 
question  mark  ("?")  after  the  name  on 
the  transmittal  order  whenever  that 
name  is  other  than  the  transmittor's  true 
name. 

The  information  collection  addressed 
in  this  notice  is  mandatory.  The  use  of 
the  question  mark  sv^nbol  after  a  name 
that  is  not  the  true  name  of  the 
transmitter  will  assist  law  enforcement 
authorities  in  the  prevention  and 
detection  of  money  laundering.  If  a 
transmittal  order  is  being  examined  by 
a  law  enforcement  agency  and  the 
question  mark  symbol  is  included,  the 
agency  will  then  know  to  ask  the 
financial  institution  for  the  transmittor's 
true  name.  All  records  required  to  be 
maintained  under  the  BSA  must  be 
retained  for  five  years. 

Current  Action:  There  is  no  change  to 
the  existing  information  collection. 

Type  of  Review:  Extension  of  a 
currenUy  approved  information 
collection. 

Affected  Public:  Businesses  or  for- 
profit  institutions,  and  non-profit 
institutions. 


>  FinCEN  Issuance  98-1.  63  FR  3640.  lanuarv  26. 
1998. 

2  FinCEN  extended  the  CIF  Exception  in  1999 
(FinCEN  Issuance  99-1. 64  FR  41041.  July  29.  19991 
and  again  in  2001  (FinCEN  Issuance  2001-1 .  66  FK 
32746.  |une  18.  2001). 
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Burden:  The  estimated  number  of 
transmittal  numbers  with  the  question 
mark  symbol  is  5,000.  The  estimated 
annual  reporting  biirden  is  250  hours, 
and  the  estimated  annual  recordkeeping 
biuden  is  1,250  hours. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  imformation 
is  necessary  for  the  proper  performance 
of  the  mission  of  FinCEN,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN 's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
(el  estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information.  | 

Comments  concerning  the  acciu^cy  of 
the  burden  estimate  and  suggestions  for 
reducing  the  burden  shoiUd  be  directed 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Treasury  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 


Dated:  October  16,  2001. 
James  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 

Network. 

[FR  Doc.  01-26582  Filed  10-22-01;  8:45  am] 

BtLUNG  CODE  4820-03-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Customs  Trade  Symposium  2001 

agency:  U.  S.  Customs  Service, 

Treasury. 

ACTION:  Notice  of  Customs  trade 

symposium  2001. 

SUMMARY:  This  document  announces 
that  the  U.S.  Customs  Service  will 
convene  a  major  trade  sjrmposium  that 
will  featiue  joint  discussions  by 
Customs,  members  of  the  trade,  and 
other  public  and  private  sector 
representatives  on  the  challenges  of 
facilitating  the  flow  of  commerce  in  a 
heightened  security  environment. 
Newly  appointed  Customs 
Commissioner  Robert  C.  Bormer  will  be 
the  keynote  speaker.  This  event  is  open 
to  members  of  the  international  trade 
and  transportation  commimity  and 
other  interested  parties. 

DATES:  Reception  and  pre-registration 
will  be  held  on  Monday,  November  26, 
2001,  from  6  p.m.  to  8  p.m.  The 
symposiimi  will  be  held  on  Tuesday, 
November  27,  2001,  from  8:30  a.m.  to  6 
p.m.  All  registrations  must  be  made  on- 


line and  confirmed  by  November  19, 
2001. 

ADDRESSES:  The  meeting  will  be  held  in 
Washington,  DC,  at  the  J.W.  Marriott 
Hotel,  1331  Pennsylvania  Avenue,  NW. 
FOR  FURTHER  INFORMATION  CONTACT:  ACS 
Client  Representatives;  Customs 
Account  Managers;  or  the  Office  of  the 
Trade  Ombudsman  at  (202) 

927-1440 
{tmde.ombudsman@customs.treas.gov). 
To  obtain  the  latest  information  on 
program  changes  or  to  register  on-line, 
visit  the  Customs  Web  site  at  http:// 
www.customs.gov/trade2001 . 

SUPPLEMENTARY  INFORMATION:  The  cost  is 
$150.00  per  individual  and  includes  a 
reception  and  luncheon.  All 
registrations  must  be  made  on-line  at 
the  Customs  Web  site  {http:// 
www.customs.  treas.gov/tmde2001). 
Registrations  will  be  accepted  on  a 
space  available  basis  and  must  be 
confirmed  by  November  19,  2001.  The 
J.W.  Marriott  has  reserved  a  block  of 
rooms  for  November  26th  and  27th  for 
overnight  accommodations.  The  room 
rate  is  $119  US  dollars  and  reservations 
must  be  confirmed  with  the  Marriott  by 
November  9,  2001.  Call  1-800-228- 
9290  and  reference  "U.S.  Customs  Trade 
Symposium  2001". 

Dated;  October  18,  2001. 
Eula  D.  Walden, 

Acting  Trade  Ombudsman,  U.S.  Customs 

Service. 

[FR  Doc.  01-26699  Filed  10-22-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

IKY-103-;  KY-107-:  KY-IIO-;  KY-114-; 
KY-115-;  KY-1 22-200203;  FRL-7082-71 

Approval  and  Promulgation  of  Air 
Quality  Impteinentatlon  Plana; 
Kantucky;  Approval  of  Ravlalons  to 
Stata  Imptomantatlon  Plan;  Revised 
Format  for  Materials  Being 
Incorporated  by  Reference  for 
Jefferson  County,  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule.    ' 

SUMMARY:  EPA  is  approving  revisions  to 
the  Jefferson  County  portion  of  the 
Kentucky  State  Implementation  Plan 
(SIP).  The  revisions  were  adopted  by  the 
Air  Pollution  Control  District  of 
Jefferson  County  (APCDJC)  and 
submitted  to  EPA  on  February  3. 1998; 
September  22, 1998;  February  11, 1999; 
May  21, 1999;  July  20, 1999;  and 
September  22,  2000,  by  the 
Commonwealth  of  Kentucky 
(Commonwealth)  through  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (KNREPC).  These 
submittals  include  miscellaneous  rule 
revisions  and  the  recodification  of 
APCDJC  regulations. 

EPA  is  also  revising  the  format  of  40 
CFR  part  52  for  materials  submitted  by 
the  Commonwealth  that  are 
incorporated  by  reference  (IBR)  into  the 
Jefferson  Coimty  portion  of  the 
Kentucky  SIP.  This  format  revision 
primarily  eiffects  the  "Identification  of 
plan"  section  of  40  CFR  part  52,  as  well 
as  the  format  of  the  SIP  materials  that 
will  be  available  for  public  inspection  at 
the  Office  of  the  Federal  Register  (OFR), 
the  Air  and  Radiation  Dodeet  amd 
Information  Center  located  in  Waterside 
Mall,  Washington,  DC,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promulgated  by 
EPA  or  State-submitted  materials  that 
are  not  subject  to  IBR  remain 
unchanged. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  23.  2001. 
ADDRESSES:  Copies  of  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations:  | 

U.S.  Environmental  Protection  Agency; 

Region  4  Air  Planning  Branch;  61 

Forsyth  Street,  SW;  Atlanta,  Georgia 

30303-8960 
Commonwealth  of  Kentucky,  Natiu^ 

Resources  and  Environmental 


Protection  Cabinet;  Division  for  Air 

Quality;  803  Schenkel  Lane; 

Frankfort,  Kentucky  40601-1403 
Air  Pollution  Control  District  of 

Jefferson  Coimty;  850  Barrett  Avenue; 

Louisville,  Kentucky  40204 

The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hoiu-s  before  the 
visiting  day  and  reference  files  KY-1 03, 
KY-107,  KY-110,  KY-114,  KY-115, 
KY-122.  The  Region  4  office  may  have 
additional  background  documents  not 
available  at  the  other  locations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Humphris,  Regulatory 
Development  Section,  Air  Planning 
Branch,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-8960,  404/562- 
9030,  (humphris.allisondepa.gov). 
SUPPLEMENTARY  INFORMATION:  The 
supplemental  information  is  organized 
in  the  following  order. 

I.  Rule  Revisions  Being  Approved  by  EPA  in 

This  Action 

II.  Revised  IBR  Format  for  Jefferson  County, 

Kentucky  Being  Approved  by  EPA  in 

This  Action 
in.  Final  Action 
IV.  Administrative  Requirements 

I.  Rule  Revisions  Being  Approved  by 
EPA  in  This  Action 

The  Commonwealth,  through 
KNREPC,  submitted  to  EPA  revisions  to 
the  Jefferson  Coimty  portion  of  the 
Kentucky  SIP,  as  adopted  by  APCDJC, 
on  February  3, 1998,  September  22, 
1998,  February  11, 1999,  May  21, 1999, 
July  20, 1999  and  September  22,  2000. 
The  revisions  include  amendments  and 
modifications  of  APCDJC  regulations  to 
ensure  consistency  with  existing  CAA 
and  EPA  requirements.  The  revisions 
also  include  a  recodification  that 
renumbers  APCDJC  rule  sections  to 
make  the  SIP  less  complex  and  corrects 
typographical  errors,  capitalization, 
spelling,  and  punctuation.  Finally, 
today's  action  removes  existing  AI*CDJC 
regulations  that  do  not  need  to  be 
included  in  the  SIP.  Some  of  these 
regulations  are  no  longer  applicable 
because  they  have  been  moved  to  other 
portions  of  the  Kentucky  SIP,  or  because 
APCDJC  submitted  negative  declarations 
verifying  that  there  are  no  existing 
sources  in  Jefferson  County  subject  to 
these  rules.  The  remaining  regulations 
removed  were  incorrectly  approved  into 
the  Kentucky  SIP  (i.e.  regulations  that 
EPA  does  not  enforce,  or  that  EPA 
enforces  pursuant  to  other  parts  of  the 
Code  of  Federal  Regulations). 

On  June  21,  2001  (66  FR  33216),  EPA 
published  a  notice  of  proposed 


rulemaking  (NPR)  to  approve  the  above 
revisions.  That  NPR  provided  for  a 
public  comment  period  ending  on  July 
23,  2001.  A  detailed  description  of  the 
SIP  revisions  and  EPA's  rationale  for 
approving  them  was  provided  in  the 
NPR  and  will  not  be  restated  here. 

n.  Revised  IBR  Format  for  Jefiierson 
Coiinty,  Kentucky  Being  Approved  by 
EPA  in  This  Action 

In  this  final  action,  EPA  is  also 
revising  the  format  of  40  CFR  part  52  for 
materials  submitted  by  the 
Commonwealth  that  are  IBR  into  the 
Jefferson  County  portion  of  the 
Kentucky  SIP.  These  revisions  are 
consistent  with  the  SIP  compilation 
requirements  of  section  110(h)(1)  of  the 
Clean  Air  Act  (CAA)  and  the  May  22, 
1997,  (62  FR  27968)  Federal  Rej^r.  in 
which  EPA  revised  the  procedures  for 
IBR  federally-approved  SIP  regulations. 

The  new  SIP  compilation  for  Jefferson 
County  will  consist  of  two  parts:  the 
federally-approved  portion  of 
regulations  and  source-specific  SIP 
revisions  submitted  by  the 
Commonwealth.  The  table  identifying 
federally-approved  regulations  is 
provided  with  this  Federal  Register. 
The  table  identifying  source-specific  SIP 
revisions  will  be  provided  at  a  later 
date.  All  of  these  regulations  have  been 
approved  by  EPA  through  previous  rule 
making  actions  in  the  Federal  Register, 
or  are  being  approved  in  this  action  or 
other  actions  being  published  in  today's 
Federal  Register.  Each  part  has  a  table 
of  contents  identifying  each  regulation 
or  each  source-specific  SIP  revision.  The 
table  of  contents  in  the  compilation 
corresponds  to  the  table  of  contents 
published  in  40  CFR  part  52  for  the 
Commonwealth.  A  copy  of  the  full  text 
of  the  Commonwealth's  current 
compilation  will  also  be  maintained  at 
the  Office  of  Federal  Register  and  EPA's 
Air  Docket  and  Information  Center. 

By  today's  final  action,  EPA  is  also 
revising  the  organization  of  the 
"Identification  of  plan"  section.  The 
revised  Identification  of  plan  section 
will  still  contain  five  subsections:  (a) 
Purpose  and  scope,  (b)  Incorporation  by 
reference,  (c)  EPA  approved  regidations, 
(d)  EPA-approved  source  specific 
requirements,  and  (e)  EPA-approved 
nonregulatory  provisions,  such  as 
transportation  control  measures, 
statutory  provisions,  control  strategies, 
monitoring  networks,  etc.  However, 
subsection  (b)  is  being  amended  to 
include  an  EPA  approval  date  for 
Jefferson  County,  Kentucky  regulations, 
and  subsection  (c)  is  being  amended  to 
add  a  table  for  EPA-approved  Jefferson 
County  regulations  for  Kentucky.  All 
revisions  to  the  applicable  SIP  become 
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federally  enforceable  as  of  the  effective 
date  of  the  revisions  to  paragraphs  (c), 
(d)  or  (e)  of  the  applicable  identification 
of  plan  found  in  each  subpart  of  40  CFR 
part  52. 

m.  Final  Action 

EPA  is  approving  revisions  to  the 
Jefferson  County  portion  of  the 
Kentucky  SIP  that  were  adopted  by  the 
APCDJC  and  submitted  to  EPA  on 
February  3, 1998;  September  22, 1998; 
February  11, 1999;  May  21, 1999;  July 
20, 1999;  and  September  22,  2000  by  the 
Commonwealth  through  KNREPC.  EPA 
is  partially  approving  revisions  to 
APCDJC  Regulation  2.04  Construction  or 
Modification  of  Major  Sources  in  or 
Impacting  upon  Non-Attainment  Areas 
(Emission  Offset  Requirements).  As 
described  in  detail  in  the  NPR,  EPA  is 
taking  no  action  on  subsection  3.2  of 
this  regulation  regarding  applicability  of 
the  offset  requirement,  because  this 
language  conflicts  with  existing  EPA 
policy.  EPA  finds  that  Kentucky's 
submittals  are  otherwise  fully 
approvable.  EPA  is  also  revising  the 
format  of  40  CFR  part  52  for  materials 
submitted  by  the  Commonwealth  that 
are  IBR  into  the  Jefferson  County 
portion  of  the  Kentucky  SIP. 

IV.  Administrative  Retjuirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory'  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  "between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  liiis  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  major  rule  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  by  December  24,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mur  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SnbjectB  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  September  18,  2001. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  S— Kentucky 

2.  Section  52.920  is  amended: 

a.  By  revising  paragraphs  (b)(1)  and 
(b)(2). 

b.  By  adding  a  table  to  the  end  of 
paragraph  (c). 

The  revision  and  addition  read  as 
follows: 

§52.920    Identification  of  plan. 

•         •         *         *         • 

(b)*  •  *  (1)  Material  listed  in 
paragraph  (c)  of  this  section  with  an 
EPA  approval  date  prior  to  March  1, 
1999,  for  the  Commonwealth  of 
Kentucky  (Volume  I  of  the  Kentucky 
State  Implementation  Plan)  and 
November  23,  2001  for  Jefferson  County. 
Kentucky  (Volume  II  of  the  Kentucky 
State  Implementation  Plan)  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraph  (c)  of  this 
section  with  EPA  approval  dates  after 
March  1, 1999,  for  the  Commonwealth 
of  Kentucky  and  November  23.  2001  for 
Jefferson  County,  Kentucky  will  be 
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incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  Compilation  at  the  addresses  in 
paragraph  (b)(3]  of  this  section  are  an 


exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  Implementation  Plan  as  of  March 
1, 1999,  for  the  Commonwealth  of 
Kentucky  (Volume  I)  and  November  23, 


2001  for  Jefferson  County,  Kentucky 
(Volume  n). 

***** 

(c)  *  *  * 


Reg 


Regl 


1.01 
1.02 
1.03 
1.04 
1.05 

1.06 
1.07 

1.08 
1.09 
1.10 
1.11 
1.14 


Reg2 


2.01 
2.02 
2.03 

2.04 


2.05 
2.06 
2.07 

2.09 
2.10 
2.11 
2.17 


Reg  3 


3.01 

3.02 
3.03 
3.04 
3.05 


Reg4 


4.01 
4.02 
4.03 
4.04 
4.05 
4.06 
4.07 


Reg6 


6.01 
6.02 
6.07 

6.06 
6.09 
6.10 


EPA— Approved  Jefferson  County  Regulations  for  Kentucky 


Title/subject 


EPA  ap- 
proval date 


Federal  Register  notice 


District  ef- 
fective date 


General  Provisions 


General  /Application  of  Regulations  and  Standards  

Definitions  

/Vbbreviations  and  Acronyms 

Performance  Tests 

Compliance  with  Emission  Standards  aiKj  Maintenance  Re- 
quirements. 

Source  Self-Monitoring  and  Reporting  

Emissions  During  Startups,  Shutdowns,  Malfunctions  and 
Emergencies. 

Administrative  Procedures 

Prohibition  of  Air  Pollution  

Circumvention  

Control  of  Open  Buming 

Control  of  Fugitive  Particulate  Emissions 


11/23/01 
11/23/01 
11/23/01 
11/23/01 
11/23/01 

11/23/01 
11/23/01 

11/23/01 
11/23/01 
11/23/01 
1 1/23/01 
11/23/01 


66  FR  53660. 
66  FR  53660. 
66  FR  53660. 
66  FR  53660. 
66  FR  53660. 

66  FR  53660 
66  FR  53660 

66  FR  53660 
66  FR  53660 
66  FR  53660 
66  FR  53660 
66  FR  53660 


Permit  Requirements 


General  Application 

Air  Pollution  Regulation  Requirements  and  Exemptions 

Permit  Requirements,  Non-Title  V  Construction  and  Operating 
Permits  and  Denrrolition/Renovation  Permits. 

Construction  or  Modification  of  Major  Sources  in  or  Impacting 
Upon  Non-Attainment  Areas  (Emission  Offset  Require- 
ments). 

Prevention  of  Significant  Deterioration  of  Air  Quality  

Permit  Requirements — Other  Sources  

Public  Notification  for  Title  V,  PSD,  and  Offset  Permits;  SIP 
Revisions;  and  Use  of  Emission  Reduction  Credits. 

Causes  for  Permit  Suspension  

Stack  Height  Considerations  

fijr  Quality  Model  Usage 

Federally  Enforceable  District  Origin  Operating  Permits 


11/23A)1 
11/23/01 
11/23/01 

11/23/01 


11/13/89 
11/23/01 
11/23/01 

1 1/23/01 
11/23/01 
11/23/01 
02/15/00 


66  FR  53660 
66  FR  53660 
66  FR  53660 

66  FR  53660 


54  FR  47210 
66  FR  53660 
66  FR  53660 

66  FR  53660 
66  FR  53660 
66  FR  53660 
65  FR  7437  .. 


/Ambient  Air  Quality  Standards 


Purpose  of  Standards  and  Expression  of  Non-Degradation  In- 
tention. 

/Applicability  of  /Ambient  Air  Quality  Standards  

Definitions 

/Ambient  /Air  Quality  Standards  

MettKxls  of  Measurement 


11/23/01 

1 1/23/01 
11/23/01 
11/23/01 
11/23/01 


66  FR  53660. 

66  FR  53660 
66  FR  53660 
66  FR  53660 
66  FR  53660 


Emergency  Episodes 


General  Provisions  for  Emergerny  Episodes 

Episode  Criteria  

General  /Abatement  Requirements  

Particulate  and  Sulfur  Dioxide  Reduction  Requirements  

Hydrocartwn  and  Nitrogen  Oxides  Reduction  Requirements 

Cartxxi  Monoxide  Reduction  Requirements 

Episode  Reporting  Requirements 


11/23/01 
11/23/01 
11/23A)1 
11/23/01 
11/23/01 
11/23«)1 
11/23/01 


66  FR  53660. 
66  FR  53660. 
66  FR  53660. 
66  FR  53660. 
66  FR  53660. 
66  FR  53660. 
66  FR  53660. 


Standards  of  Performance  for  Existing  Affected  Facilities 


General  Provisions 

Emission  Monitoring  for  Existing  Sources  

Standards  of  Performance  for  Existing  Indirect  Heat  Exchang- 
ers. 

Standard  of  Perfofmance  for  Existir>g  Incinerators  

Standards  of  PerformarKe  for  Existing  Process  Operations 

Standard  of  Performance  for  Existing  Process  Gas  Streams  ... 


11/23/01 
11/23/01 
11/23/01 

11/23/01 
11/23/01 
11/23/01 


66  FR  53660. 
66  FR  53660 
66  FR  53660 

66  FR  53660 
66  FR  53660 
66  FR  53660 


03/17/99 
11/19/97 
09/25/96 
11/19/97 
11/18/92 

12/15/93 
01/17/96 

09/25/96 
11/16/83 
04/19/72 
02/22/90 
01/20/88 


4/21/82 

6/21/95 

12/15/93 

3/17/93 


4/19/89 

11/16/83 

6/21/95 

6/13/79 
7/19/89 
5/19/99 
6/21/95 


6/13/79 

6/13/79 
6/13/79 
4/20/88 
4/20/88 


6/13/79 
4/20/88 
2/16/83 
4/19/72 
2/16/83 
2/16/83 
6/13/79 


11/16/83 

11/16/83 

6/13/79 

6/13/79 

3/17/99 

11/16/83 
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EPA— APPROVED  JEFFERSON  COUNTY  REGULATIONS  FOR  KEf^UCKY— Continued 


Reg 

Title/subject 

EPA  ap- 
proval date 

Federal  Register  notne 

District  ef- 
fective date 

6.12  

Standard  of  Performance  for  Existing  Asphalt  Paving  Oper- 
ations. 

Standard  of  Performance  for  Existing  Storage  Vessels  for 
Volatile  Organic  Compounds. 

Standard  of  Performance  for  Selected  Existing  Petroleum  Re- 
fining Processes  and  Equipment. 

Standard  of  Performance  for  Gasoline  Transfer  to  Existing 
Service  Station  Storage  Tanks  (Stage  1  Vapor  Recovery). 

StandanJ  of  Performance  for  Existing  Large  /Appliance  Surface 
Coating  Operations. 

Standard  of  Performance  for  Existing  Automobile  and  Tnx* 
Surface  Coating  Operatk)ns. 

Standards  of  Performance  for  Existing  Solvent  Metal  Cleaning 
Equipment. 

Standard  of  Perfomnance  for  Existing  Metal  Furniture  Surface 
Coating  Operations. 

Standard  of  Performance  for  Existing  Bulk  Gasoline  Plants 

Standard  of  Performance  for  Existing  Gasoline  Loading  Facili- 
ties at  Bulk  Terminals. 

Standard  of  Performance  for  Existing  Volatile  Organic  Mate- 
rials Loading  Facilities. 

Standard  of  Performance  for  Existing  Sources  Using  Organk: 
Materials. 

Standards  of  Perfomnance  for  Existing  Volatile  Organk:  Com- 
pound Water  Separators. 

Standards  of  Performance  For  Existing  Lk^ukl  Waste  Incmer- 
ators. 

Standard  of  Perfomriance  for  Existing  Hot  Air  Aluminum  Atom- 
izatkxi  Processes. 

Standard  of  Performance  for  Existing  Graphc  Arts  Facilities 
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Standarel  of  Performance  for  Leaks  from  Existing  Petroleum 
Refinery  Equipment. 

Standard  of  Perfomiance  for  Existing  Synthesized  Phanna- 
ceutkal  Product  Manufacturing  Operations. 

Standard  of  Performance  for  Existing  Pneumatk:  Rubber  Tire 
Manufacturing  Plants. 

Standard  of  Performance  for  Existing  Fabric,  Vinyl  and  Paper 
Surface  Coating  Operatk>ns. 

Standard  of  Performance  for  Existing  Air  Oxklatron  Processes 
in  Synthetk:  Organk:  Chemkal  Manufacturing  Industries. 

Standard  of  Performance  for  Equipment  Leaks  of  Volatile  Or- 
gank: Compounds  in  Existing  Synthetk:  Organic  Chemkal 
and  Polymer  Manufaq^uring  Plants. 

Standards  of  Performance  for  Gasoline  Transfer  to  Motor  Ve- 
hk:les  (Stage  II  Vapor  Recovery  and  Control). 

Reasonably  Available  Control  Technotogy  Requirenwnts  for 
Major  Volatile  Organk:  Compound-  and  Nitrogen  Oxkies- 
Emitting  Facilities. 

Standards  of  Performance  for  Existing  Commercial  Motor  Ve- 
hk:ie  and  Mobile  Equipment  Refinishing  Operations. 

Standards  of  Performance  for  Existing  Fennalloy  and  Cakitum 
Cartoide  Productk>n  Facilities. 

Standard  of  Performance  for  Existing  Bakery  Oven  Operatkins 

11/23/01 

11/23/01 

11/23/01 

01/25/80 

11/23A)1 

11/23A)1 

11/23A)1 

11/23A)1 

11/23/01 
11/23/01 

11/23/01 

11/23«)1 

Uf23m^ 

11/23«1 

^^/23K>^ 

11/23A)1 
11/23«)1 
11/23«)1 
11/23A)1 
11/23/01 
11/23A)1 
11/23A)1 
11/23/01 
11/23A)1 

11/23/01 
11/23A)1 

11/23«)1 
11/23/01 
11/23/01 

66  FR  53661 

S/IS/QI 

6.13  

66  FR  53661  

5/15/91 

6.14  

66  FR  53661     .. 

4/21/82 

6.15  

45  FR  6092 

6/13/79 

6.16  

66  FR  53661  

5/15/91 

6.17  

66  FR  53661                           ^ 

■11/18/92 

6.18  

66  FR  53661 

5/15/91 

6.19  

66  FR  53661 

5/15/91 

6.20  

66  FR  53661  

11/16/B3 

6.21  

66  FR  53661 

11/16/83 

6.22  

66  FR  53661 

3/17/93 

6.24  

66  FR  53661 

3/17/93 

6.26  

66  FR  53661  

6/13/79 

6.27  

66  FR  53661 

6/13/79 

6.28  

66  FR  53661        . .  . 

3/18/81 

6.29  

66  FR  53661  

5/15/91 

6.30  

66  FR  53661 

5/15/91 

6.31  

66  FR  53661  

4/23/96 

6.32  

66  FR  53661  „ 

66  FR  53661  

5/15/91 
5/15/91 

6.33  

6.34  

66  FR  53661 

5/15/91 

6.35  

66  FR  53661   

5/15/91 

6.38  

66  FR  53661  

12/17/86 

6.39  

66  FR  53661 

7/17/96 

6.40  

66  FR  53661     

a/18/93 

6.42  

66  FR  53661  

3/17/99 

6.44  

66  FR  53661 

9/20/95 

6.46  

66  FR  53661    

12/21/94 

6.48  

66  FR  53661  

7/19/95 

Reg7 

Standards  of  Performance  for  New  Affected  Facilities 

7.01  

General  Provisions 

11/23/01 
11/23A)1 
11/23«)1 
11/23«)1 
11/23«)1 
11/23A)1 
11/23«1 

11/23/01 

66  FR  53661  

5/17/00 

7.06  

Standards  of  Performance  for  New  Indirect  Heat  Exchar>gers 
StarKiard  of  Performance  for  New  Incinerators   

66  FR  53661  

4/21/82 

7.07  

66  FR  53661 

9/15/93 

7.08  

Standards  of  Performance  for  New  Process  Operatk>ns 

Standards  of  Performance  for  New  Process  Gas  Streams  

Standard  of  Perfonnance  for  New  /Asphalt  Paving  OperatkKis 

Standard  of  Performance  for  New  Storage  Vessels  for  Volatile 
Orgarac  Compounds. 

Standard  of  Performance  for  Selected  New  Petroleum  Refin- 
ing Processes  and  Equipment. 

66  FR  53661  

3/17/99 

7.09  

66  FR  53661 

6/18/97 

7.11  

66  FR  53661 

5/15/91 

7.12  

66  FR  53661 

5/15/91 

7.14  

66  FR  53661  

6/13/79 

53662  Federal  Register /Vol.  66,  No.  205 /Tuesday,  October  23,  2001 /Rules  and  Regulations 

EPA— Approved  Jefferson  County  Regulations  for  Kentucky— Continued 


Reg 

! 

Title/siibjecl 

EPA  ap- 
proval date 

Federal  Register  notice 

District  ef- 
fective date 

7  l^i 

Standards  of  Performance  for  Gasoline  Transfer  to  New  Serv- 
ice Station  Storage  Tanks  (Stage  1  Vapor  Recovery). 

Standards  of  Performance  for  New  Solvent  Metal  Cleaning 
Equipment. 

Standard  of  Performance  for  New  Gasoline  Loading  Facilities 
at  Bulk  Plants. 

Standard  of  Performance  for  New  Volatile  Organic  Materials 
Loading  Facilities. 

Standard  of  Perfonnance  for  New  Sources  Using  Volatile  Or- 
ganic Compounds. 

Standard  of  Performance  for  New  Sulfite  Pulo  Mills   

11/23«)1 
11/23/01 

11/23/01 

11/23/01 

11/23/01 

1 1/23/01 
11/23/01 
1 1/23/01 

11/23/01 
1 1/23/01 

11/23A)1 
11/23«)1 

11/23rt)1 

11/23A)1 

11/23/01 

1 1/23/01 

11/23/01 
1 1/23/01 

66  FR  53662 

4/20/88 

7.18  

720 

66  FR  53662 

5/15/91 

66  FR  53662 

11/16/83 

7.22  

755  

734 

66  FR  53662 

3/17/93 

66  FR  53662 

3/17/93 

66  FR  53662 

6/13/79 

73S 

Standard  of  Performance  for  New  Ethylene  Producing  Plants 
Standard  of  Performance  for  New  Volatile  Organic  Compound 

Water  Separators 
Standard  of  Performance  for  New  Liquid  Waste  Incinerators  ... 
Standard  of  Perfonnance  for  New  Fabric.  Vinyl,  and  Paper 

Surface  Coating  Operations. 
Standard  of  Performance  for  New  Insulation  of  Magnet  Wire  .. 
Standard  of  Performance  for  Leaks  from  New  Petroleum  Re- 
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Standard  of  Performance  for  New  Factory  Surface  Coating 
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Standard  of  Performance  for  New  Miscellaneous  Metal  Parts 
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[FR  Doc.  01-25892  Filed  10-22-01;  8:45  am) 
MLUN6  COOC  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[KY-131,  and  KY-1 33-200201;  FRL-7083- 
1«] 

Approval  and  Promulgation  of  Air 
Quality  ImplanMntation  Plans; 
Kantucky:  Approval  of  Raviaions  to 
Stata  ImpteiTMntatlon  Plan,  Source 
Specific  Requirements,  and 
Nonregulatory  Provisi<>ns 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Kentucky  State  Implementation  Plan 
(SIP)  which  concern  the  control  of 
emissions  of  volatile  organic 
compounds  (VOC)  at  a  specific  source 
in  Bullitt  County,  Kentucky  (Publisher's 


Printing,  Inc.),  and  Regulation  6.49 
adopted  by  the  Air  Pollution  Control      * 
District  of  Jefferson  County  (APCDJC), 
Kentucky.  Regulation  6.49  specifies 
reasonably  available  control  technology 
(RACT)  control  requirements  for  VOC 
emissions  at  Reactor  Processes  and 
Distillation  Operations  Processes  in  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI).  In 
addition,  EPA  is  approving  negative 
declarations  from  Kentucky  and  from 
the  APCDJC  for  certain  categories  of 
soiuces  subject  to  Control  Techniques 
Guidelines  (CTGs). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  23,  2001. 
ADDRESSES:  Copies  of  documents 
relative  to  this  action  are  available  at  the 
following  addresses,  for  inspection 
during  normal  business  hours.  People 
who  want  to  examine  these  documents 
should  make  an  appointment  at  least  24 
hours  in  advance  of  the  day  they  want 
to  visit  and  they  should  reference  files 
KY-1 2  7  and  KY-1 28. 

U.S.  Environmental  Protection 
Agency — Region  4,  Air  Planning 


Branch,  Regulatory  Development 
Section,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303;  Commonwealth  of 
Kentucky,  Division  for  Air  Quality,  803 
Schenkel  Lane,  Frankfort,  Kentucky 
40601-1403;  Air  Pollution  Control 
District  of  Jefferson  County,  850  Barret 
Avenue,  Louisville,  Kentucky  40204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  S.  Gregory,  Environmental 
Engineer,  Regulatory  Development 
Section,  Air  Planning  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303,  (404)  562-9116. 
Mr.  Gregory  can  also  be  reached  via 
electronic  mail  at  gregory.ray@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Final  Action 

in.  Administrative  Requirements 

I.  Background 

Under  the  Clean  Air  Act  (CAA) 
section  107(d)(4)(A),  on  November  6, 
1991  (56  FR  56694),  all  of  Jefferson 
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Coimty,  portions  of  Bullitt  and  Oldham 
Counties  in  Kentucky,  and  the  Indiana 
Counties  of  Clark  and  Floyd  were 
designated  as  the  Louisville  moderate 
ozone  nonattainment  area,  as  a  result  of 
monitored  violations  of  the  1-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  during  the  1987- 
1989  time  frame.  Since  that  time, 
Kentucky,  Indiana  and  the  APCDJC  have 
adopted  and  implemented  programs 
required  under  the  CAA  for  a  moderate 
1-hour  ozone  nonattainment  area  to 
reduce  emissions  of  VOC  and  NOx 
which  are  precursors  of  ozone. 

Since  the  Louisville  area  was 
classified  as  moderate  ozone 
nonattainment,  in  order  to  be 
redesignated,  the  Louisville  area  is 
required  to  meet  the  applicable  CAA 
requirements  of  subpart  2  of  part  D 
including  RACT  requirements  for  three 
classes  of  VOC  sources  (section 
182(b)(2)).  The  categories  are:  (A)  All 
soiut:es  covered  by  a  CTG  document 
issued  between  November  15, 1990,  and 
the  date  of  attainment;  (B)  all  sources 
covered  by  a  CTG  issued  prior  to 
November  15, 1990;  and  (C)  all  other 
major  non-CTG  stationary  sources  of 
VOCs. 

EPA  is  approving  a  source-specific 
non-CTG  VOC  RACT  determination  for 
Publisher's  Printing,  Inc.,  submitted  on 
July  3,  2001,  by  Kentucky  as  one  of  the 
requisites  (182(b)(2)(C))  for 
redesignation.of  the  Kentucky  portion  of 
the  Louisville  1-hoiu'  ozone 
nonattainment  area. 

Kentucky  submitted  a  negative 
declaration  on  December  14, 1999,  for 
the  CTG  categories  of  aerospace, 
SOCMI,  shipbuilding,  and  wood 
furniture  manufactiu'ing  which  would 
apply  to  the  nonattainment  portions  of 
Oldham  and  Bullitt  Counties.  The 
APCDJC  submitted  a  negative 
declaration  for  Jefferson  County  for  the 
sfune  four  CTG  categories  on  February 
26,  2001.  The  APCDJC  withdrew  the 
negative  declaration  for  the  SOCMI 
category  on  May  1,  2001.  EPA  is 
approving  the  negative  declaration  from 
Kentucky  (CTG  categories  of  aerospace, 
SOCMI,  shipbuilding,  and  wood 
furniture  manufacturing),  and  the 
negative  declaration  from  the  APCDJC 
(CTG  categories  of  aerospace, 
shipbuilding,  and  wood  furniture 
manufactiuing).  These  negative 
declarations  partially  fulfill  the  CAA 
requirements  under  182(b)(2)(A)  in  the 
Kentucky  portion  of  the  Louisville  1- 
hoiu-  ozone  nonattainment  area. 

APCDJC  adopted  Regulation  6.49  for 
control  of  VOCs  bora  SOCMI  sources 
and  Kentucky  submitted  APCDJC's 
Regulation  6.49  on  July  18,  2001.  Final 
approval  of  Regulation  6.49  completes 


the  CAA  requirement  relative  to  the 
Kentucky  portion  of  the  Louisville  1- 
hour  ozone  nonattainment  area  for 
182(b)(2)(A)  and  is  also  a  requisite  to 
redesignation  of  the  Louisville  area. 

On  July  23.  2001,  (66  FR  38229)  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  proposing  to  approve 
the  above  revisions  and  negative 
declarations.  That  NPR  provided  for  a 
public  comment  period  ending  on 
August  22,  2001.  A  detailed  description 
of  the  SIP  revisions  and  EPA's  rationale 
for  approving  them  and  the  negative 
declarations  was  provided  in  the 
proposed  rule  and  will  not  be  restated 
here.  No  comments  were  received  on 
EPA's  proposal. 

n.  Final  Action 

In  today's  action,  the  EPA  is 
approving  SIP  revisions  submitted  by 
Kentucky  to  address  outstanding  VOC 
RACT  requirements  of  subpart  2  of  Part 
D,  in  particular  section  182(b)(2),  of  the 
CAA.  The  SIP  revisions  EPA  is 
approving  are  VOC  RACT  requirements 
for  soiuces  subject  to  the  SOCMI  CTG 
for  Jefferson  County  (Regulation  6.49), 
and  source  specific  VOC  RACT 
requirements  for  Publisher's  Printing, 
Inc.,  in  Bullitt  County,  Kentucky.  EPA's 
review  of  Regulation  6.49  found  it  to 
follow  die  CTG  model  regulation.  EPA 
foimd  that  the  VOC  RACT  requirements 
specified  by  Kentucky  for  Publisher's 
Printing,  Inc.,  follow  the  requirements 
in  EPA's  September  1993  draft, 
"Guideline  Series — Control  of  Volatile 
Organic  Compound  Emissions  from 
Offset  Lithographic  Printing"  and  EPA's 
Jime  1994,  "Alternative  Control 
Techniques  Document:  Offset 
Lithographic  Printing"  and  are 
approvable  as  meeting  section 
182(b)(2)(C)  requirements  for 
Publisher's  Printing,  Inc.  Kentucky 
submitted  the  tide  V  permit  for 
Publisher's  Printing,  Inc.,  as  a  source- 
specific  SIP  revision. 

EPA  is  approving  the  negative 
declaration  bora  Kentucky  for  the  CTG 
categories  of  aerospace,  SOCMI, 
shipbuilding,  and  wood  fumituire 
manufactiiring,  and  the  negative 
declaration  from  the  APCDJC  for  the 
CTG  categories  of  aerospace, 
shipbuilding,  and  wood  fumitiue 
manufactiuing  as  meeting  the  section 
182(b)  VOC  RACT  requirement  for  these 
source  categories  in  the  Kentucky 
portion  of  the  Louisville  1-hour  ozone 
nonattainment  area. 

The  EPA  has  reviewed  Kentucky's 
requested  revisions  of  the  federally- 
approved  SIP  for  conformance  witJi  the 
provisions  of  the  1990  amendments 
enacted  on  November  15, 1990.  The 


Agency  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  Sff  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  the  relevant  statutory 
and  regulatory  requirements. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  "  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significanUy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255: 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
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Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
foilure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  df  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 

(c)  EPA-approved  regulations. 


rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  24,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the. 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  September  18,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S — Kentucky 

2.  Section  52.920  is  amended: 

a.  By  adding  a  new  entry  in  numerical 
order  to  the  last  table  in  paragraph  (c). 

b.  By  adding  a  new  entry  to  the  end 
of  the  table  in  paragraph  (d). 

c.  By  adding  new  entries  in  niunerical 
order  to  the  table  in  paragraph  (e). 

The  additions  read  as  follows: 

§52.920    Identification  of  plan. 


EPA-Approved  Jefferson  County  Regulations  for  Kentucky 


Reg 


Titte/sut}ject 


EPA  ap- 
proval date 


Federal  Register  Notice 


District  ef- 
fective date 


Rag  6  Standards  of  Perfomtance  for  Existing  Affected  Facilities 


6.49      Standards  of  Performance  for  Reactor  Processes  and  Distillation  Operations  10/23/01    66  FR  53664 

Processes  in  the  Syntfietic  Organic  Chemical  Manufacturing  Industry. 


06/20/01 


(d)  EPA-approved  source-specific  requirements. 


EPA-Approved  Kentucky  Source-Specific  Requirements 


Name  of  source 


Permit  numtwr 


State  effec-       EPA  ap- 
five  date       proval  date 


Federai  Register  Notice 


Title  V  permit  requiring  VOC  RACT    KDEPDAQ  Permit  21-029-00019  ... 
lor  Put>llsher's  Printing,  Inc.,  Bullitt 
County. 


07/20/01  10/23/01     66  FR  53664 


(e)  EPA-approved  nonregulatory  provisions. 
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EPA-Approved  Kentucky  Nonregulatory  Provisions 


Appendix 


Title/subject 


State  effec-        EPA  ap- 
five  date        proval  date 


Federal  Register  UoXice 


21 


22 


Negative  Dedaratior^s  for  the  nonattalnment  portions  of  Bullitt  and  12/14/99 

OkJtiam  Counties  in  Louisville  1  -hour  moderate  ozone  nonattaln- 
ment area  for  CTG  rules  for  aerospace,  SOCMI,  shiptKJilding, 
and  wood  furniture  manufacturing. 

Negative  Declarations  sut>mltted  t}y  the  Air  Pollution  Control  Dis-  02/26/01 

trict  of  Jefferson  County  for  the  LouisvHIe  1-hour  moderate 
ozone  nonattalnment  area  for  CTG  rules  for  aerospace,  ship- 
building, and  wood  furniture  manufacturing. 


10/23/01     66  FR  53665 


10/23/01     66  FR  53665 


[FR  Doc.  01-25893  Filed  10-22-01;  8:45  am) 

BHJJNG  CODE  SSaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[KY-117;  KY-126;  KY-129;  KY-1 32-200202; 
iN-121-3;  FRL-7062-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and 
Redesignatlon  of  Areas  for  Air  Quality 
Planning  Purposes;  Kentucky  aiKl 
Indiana;  Approval  of  Revisions  to  State 
Implementation  Plan;  Kentucky 

AGENCY:  Environmentd  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  determining  that  the 
Louisville  moderate  1-hour  ozone 
nonattalnment  area  (Louisville  area)  has 
attained  the  1-hour  ozone  National 
Ambient  Air  Quality  Standard 
(NAAQS).  The  Louisville  area  includes 
Jefferson  County,  and  portions  of  Bullitt 
and  Oldham  Coimties,  Kentucky;  and 
Clark  and  Floyd  Counties,  Indiana.  This 
determination  is  based  on  three  years  of 
complete,  quality-assured,  ambient  air 
monitoring  data  for  the  1998  to  2000 
ozone  seasons.  On  the  basis  of  this 
determination,  EPA  is  also  determining 
that  the  State  Implementation  Plan  (SIP) 
submissions  for  certain  reasonable 
further  progress  (RFP)  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements  of 
part  D  of  title  I  of  the  Clean  Air  Act 
(CAA),  are  not  applicable  to  the  area. 
EPA  is  also  approving  Kentucky's  and 
Indiana's  requests  submitted  March  30, 
2001,  and  April  11,  2001,  respectively, 
as  subsequently  supplemented,  to 
redesignate  the  Louisville  area  to 
attaiiunent  for  the  1-hour  ozone 
NAAQS.  In  approving  these  requests, 
EPA  is  approving  the  plans  for 
maintaining  the  1-hour  ozone  NAAQS 
through  2012,  as  revisions  to  the 


Kentucky  and  Indiana  (States)  SIPs.  EPA 
is  also  approving  and  ftnding  adequate 
Kentucky's  and  Indiana's  motor  vehicle 
emission  budgets  (MVEBs)  for  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides(NOx)  in  the  submitted 
maintenance  plans  for  transportation 
conformity  purposes.  Approval  of  the 
MVEBs  is  based  in  part  on  commitments 
submitted  by  the  States  to  use  the 
MOBILES  mobile  emission  model 
within  a  specific  timeframe  when  it 
becomes  available  to  update  the  MVEBs. 
Finally,  EPA  is  approving  source- 
specific  Board  Orders  to  control  NOx 
emissions  fit>m  11  sources  in  Jefferson 
County,  Kentucky.  This  action  finalizes 
EPA's  proposed  rulemakings  to 
determine  that  the  Louisville  area  has 
attained  the  1-hour  ozone  NAAQS;  and 
to  redesignate  both  the  Kentucky  and 
Indiana  {>ortions  of  the  Louisville  area 
to  attainment  for  the  1-hour  ozone 
NAAQS,  and  to  approve  the  11  source- 
specific  NOx  Reasonably  Available 
Control  Technology  (RACT)  Board 
Orders  as  revisions  to  the  Kentucky  SIP. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  November  23,  2001. 
ADDRESSES:  Copies  of  Kentucky's 
submittals,  as  well  as  other  information, 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
locations.  U.S.  Envirorunental 
Protection  Agency,  Region  4,  Air 
Planning  Branch,  Regulatory 
Development  Section,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303. 
Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601-1403.  Air 
Pollution  Control  District  of  Jefferson 
County,  850  Barret  Avenue,  Louisville, 
Kentucky  40204.  Persons  wishing  to 
examine  these  dociunents  should  make 
an  appointment  at  least  24  hours  before 
the  visiting  day  and  reference  files  KY- 
117,  KY-126.  KY-129.  and  KY-132. 

Copies  of  Indiana's  submittals,  as  well 
as  other  information,  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations.  U.S. 


Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
Air  Programs  Branch  (AR-IBJ), 
Regulation  £)evelopment  Section,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604.  Indiana  Department  of 
Environmental  Management,  Office  of 
Air  Quality,  100  North  Senate  Avenue, 
P.O.  Box  6015,  Indianapolis,  Indiana 
46206-6015.  Indiana  Department  of 
Environmental  Management  Southwest 
Regional  Office,  208  NW  4th  SUwt, 
Suite  201,  Evansville,  Indiana  47708- 
1353.  Persons  wishing  to  examine  these 
dociunents  should  make  an 
appointment  at  least  24  hours  before  the 
visiting  day  and  reference  file  IN-121- 
3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Hiunphris,  Envirorunental 
Scientist,  or  Raymond  Gregory, 
Environmental  Engineer,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch, 
Regulatory  Development  Section,  61 
Forsyth  Street,  SW.,  Atlanta.  Georgia 
30303,  (404)  562-9030.  (404)  562-9116. 
(Humphris.Allison@epa.gov) 
{Gregory.Ray^pa.gov).  Mary  Portanova, 
Environmental  Engineer,  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
(AR-18J),  Air  Programs  Branch, 
Regulation  Development  Section,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  353-5954, 
(Portanova. Mary®epa. gov) 

Table  of  Contents 

\.  What  is  the  baclLground  for  these  actioDS? 
U.  What  comments  did  we  receive  and  what 

are  our  responses? 
m.  What  actions  are  we  taking? 

IV.  Why  are  we  talung  these  actions? 

V.  What  are  the  effects  of  these  actions? 

VI.  Administrative  requirements 

Whenever  "we,"  "us,"  or  "our"  are 
used  it  means  EPA. 

L  What  Is  the  Background  for  These 
Actions? 

The  Louisville  area  was  designated  as 
an  ozone  nonattalnment  area  in  March 
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1978  (43  FR  8962)  and  designated  as  the 
Louisville  moderate  1-hour  ozone 
nonattainment  area  on  November  6, 
1991  (56  FR  56694).  The  Louisville  area 
includes  Jefferson  County,  and  portions 
of  Bullitt  and  Oldham  Counties, 
Kentucky;  and  Clark  and  Floyd 
Coimties,  Indiana.  As  the  result  of 
programs  adopted  and  implemented  by 
Kentucky,  Indiana  and  the  Air  Pollution 
Control  District  of  Jefferson  County 
(APCDJC)  to  reduce  VCX!  and  NOx 
emissions  since  that  time,  monitors  in 
the  Louisville  area  have  recorded  three 
years  of  complete,  quality-assured, 
ambient  air  quality  monitoring  data  for 
the  1998,  1999,  and  2000  ozone 
monitoring  seasons,  demonstrating 
attainment  of  the  1-hour  ozone  NAAQS. 
Preliminary  data  for  the  2001  ozone 
season  shows  continuing  attainment. 
The  initial  redesignation  requests  from 
Kentucky  and  Indiana  were  submitted 
on  March  30,  2001,  and  April  11,  2001, 
respectively,  and  supplemented  on  July 
9,  2001,  and  August  24,  2001, 
respectively. 

In  a  notice  of  proposed  rulemaking 
(NPR)  published  May  17,  2001.  (66  FR 
27483)  we  proposed  to  determine  that 
the  Louisville  area  has  attained  the  1- 
hour  ozone  NAAQS.  On  the  basis  of  this 
determination,  we  also  proposed  to 
determine  that  the  SIP  submissions  for 
certain  RFP  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements  of 
part  D  of  title  I  of  the  CAA,  are  not 
applicable  to  the  area  for  so  long  as  the 
Louisville  area  continues  to  attain  the  1- 
hour  ozone  NAAQS.  The  NPR  included 
a  detailed  description  and  rationale  for 
EPA's  proposed  actions,  and  provided 
for  a  public  comment  period  on  these 
actions  ending  on  Jime  18,  2001.  No 
comments  were  received  on  that  NPR 
during  the  comment  period. 

In  an  NPR  published  June  22,  2001, 
(66  FR  33505),  we  proposed  to  approve 
the  requests  by  Kentucky  and  Indiana  to 
redesignate  the  Louisville  area  to 
attainment  for  the  1-hour  ozone  NAAQS 
and  to  approve  source-specific  Board 
Orders  adopted  by  the  Air  Pollution 
Control  Board  of  Jefferson  County 
(APCBJC)  to  control  NOx  emissions  at 
11  sources  in  Jefferson  County.  The  NPR 
included  more  detailed  information  and 
rationale  for  these  actions,  and  provided 
for  a  public  comment  period  ending  on 
July  23.  2001.  We  received  conunents 
from  three  commenters. 


n.  What  Comments  Did  We  Receive  and 
What  Are  Our  Responses? 

The  summarized  comments  received 
and  EPA  responses  to  them  are  provided 
below. 


Comment  1 — Attainment  of  the 
standard:  The  commenter  believes  that 
the  area  has  failed  to  show  attaiiunent 
of  the  1-hour  ozone  NAAQS.  The 
commenter  points  out  that  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS)  data  base  shows  that  the 
Charlestown  monitor  recorded  3.2 
estimated  exceedances  of  the  1-hour 
ozone  NAAQS  in  the  three-year  period 
of  1998-2000  and  concludes  that  this 
translates  to  an  annual  average  expected 
exceedance  rate  of  more  than  1.05 
exceedances  per  year,  and  therefore 
nonattainment. 

The  commenter  also  asserts  that  in 
determining  that  three  days  of  data  were 
unlikely  to  be  above  the  standard,  EPA 
has  ignored  the  potential  for 
exceedances  on  the  eight  other  days  for 
which  data  was  missing.  The 
commenter  claims  that  additional 
information  should  be  considered  and 
claims  that  it  was  ignored.  This  includes 
"the  potential  for  exceedances  on  days 
where  no  exceedance  was  recorded,  but 
where  data  was  not  available  for  all 
daytime  hours  (even  if  enough  data  was 
available  to  meet  the  minimum  coverage 
of  75  percent  of  hours)".  The 
commenter  also  claims  that  EPA  ignored 
the  historic  pattern  of  exceedances  in 
this  area,  in  which  years  with  no 
exceedances  have  been  followed  by 
years  with  multiple  exceedances.  The 
commenter  believes  that  EPA  ignored 
the  concentration  levels  of  ozone 
exceedances  recorded  at  Charlestown  in 
1997-99,  pointing  out  that  the  design 
«  value  for  this  three-year  period  was 
higher  than  for  the  period  1996-98  and 
that  the  peak  reading  in  1998  at 
Charlestown  of  0.156  parts  per  million 
(ppm)  was  one  of  the  highest  recorded 
in  the  region  in  recent  years.  For  these 
reasons,  the  commenter  believes  that 
EPA's  proposal  is  arbitrary  and 
capricious,  and  fails  to  adequately 
consider  all  of  the  relevant  factors. 

Note:  Although  EPA  received  no  comments 
on  the  proposed  determination  of  attainment 
(66  FR  27483.  May  17.  2001).  the  above 
comment  addresses  issues  covered  in  that 
NPR.  Therefore,  the  following  response 
clarifies  EPA's  background  and  rationale  for 
approving  both  the  proposed  determination 
of  attainment  and  the  proposed 
redesignation. 

Response  1 :  The  ciurent  version  of  the 
AIRS  database,  EPA's  air  quality  data 
system,  calculates  that  the  Charlestown 
monitor  had  3.2  estimated  exceedances 
during  the  1998  ozone  season,  based  on 
the  availability  of  valid  AIRS  data  for 
172  out  of  183  ozone  season  days. 
However,  the  program  only  reflects  this 
value  because  of  limitations  in  the 
software  that  are  not  entirely  reflective 
of  the  provisions  in  the  CAA.  For  1 1 


days  dining  the  1998  ozone  monitoring 
season,  incomplete  air  quality  data  was 
available  for  the  Charlestown,  Indiana 
monitor.  Three  of  these  days  have  been 
documented  in  AIRS  to  note  that  EPA 
has  made  a  determination,  based  on 
dociunentation  presented  by  the  State, 
and  in  accordance  with  40  CFR  part  50, 
Appendix  H,  that  it  is  highly  imlikely 
that  the  1-hour  ozone  NAAQS  was 
exceeded  (for  further  explanation,  see 
66  FR  27483,  May  17,  2001)  on  these 
three  days.  40  CFR  part  50,  Appendix  H 
states,  in  part,  that:  "(sjome  allowance 
should  also  be  made  for  days  for  which 
valid  daily  maximimi  hourly  values 
were  not  obtained  but  which  would 
quite  lively  have  been  below  the 
standard."  It  then  suggests  a  criterion 
that  "may  be  used"  for  ozone. 

For  one  day  (August  1, 1998),  EPA 
determined  that  the  1-hour  NAAQS  was 
not  exceeded  based  on  records  of  valid 
daily  maxima  below  the  75  percent  level 
of  the  standard  for  the  Charlestown 
monitor  for  the  days  immediately 
preceding  and  following  this  date.  This 
determination  is  consistent  with  the 
example  criterion  provided  in  40  CFR 
part  50,  Appendix  H. 

For  two  days  early  in  the  1998  ozone 
monitoring  season  (April  3-4, 1998), 
EPA  made  a  similar  determination 
based  on:  the  State's  explanation  of  the 
site's  failiue  to  collect  ozone  data  during 
the  period,  records  of  valid  daily 
maxima  well  below  the  standard  for  the 
remaining  six  Louisville  area  monitors 
on  those  dates,  and  overwhelming 
evidence  that  meteorological  conditions 
were  not  conducive  to  ozone  formation 
(i.e.  temperatures  between  42  and  58 
degrees,  overcast  skies,  showers  and 
windy  conditions).  In  addition,  no 
exceedances  have  ever  been  recorded  at 
this  monitoring  site  in  early  April.  This 
determination  was  made  in  response  to 
documentation  presented  by  Indiana  in 
a  December  11,  2000  request.  These 
materials  are  available  for  inspection  in 
the  Louisville  redesignation  dockets. 
The  determination  for  these  two  days  is 
consistent  with  40  CFR  part  50, 
Appendix  H,  which  EPA  interprets  as 
allowing  for  use  of  Agency  discretion  in 
defining  conditions  for  determining 
when  a  missing  value  may  be  assumed 
to  be  below  the  level  of  the  standard. 

The  estimated  exceedances  for  the 
Charlestown  monitor  are  calculated 
using  the  parameters  provided  in  Table 
1  and  the  following  equation:  e  =  v  + 
((v/n)*(N-n-z)).  Assuming  that  the  1- 
hour  ozone  NAAQS  was  not  exceeded 
for  172  of  183  ozone  season  days,  and 
that  valid  AIRS  data  was  unavailable  for 
eight  days,  the  Charlestown  monitor  is 
calculated  as  having  a  total  of  3.1 
estimated  exceedances  for  the  1998 
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ozone  season.  This  value  was 
determined  in  accordance  with  40  CFR 
50.9  and  Appendix  H.  Since  no 
exceedance  was  recorded  for  1999  or 
2000,  the  average  number  of  expected 


exceedances  for  this  monitor  is  1.0 
exceedance  per  year  for  the  1998 
through  2000  three-year  period,  using 
conventional  rounding  techniques. 
Thus,  the  data  indicate  that  the 


Louisville  area  has  attained  the  1-hour 
ozone  NAAQS  for  this  three-year 
period. 


Table  1.— Parameters  for  Calculation  of  Estimated  Exceedances 


Variable  description 

Valuator 

Charlestown 

monitor  for 

1998 

Comments 

e  s  the  estimaled  number  of  exceedances  for  the  year, 

N  -  ttte  number  of  required  monrtoring  days  in  ttie  year, 

n  =  tt)e  number  of  valid  daily  maxima 

V  =  the  numt>er  of  daily  values  above  Vne  level  of  the  standard  

3.1 
183 
172 

3 
3 

Calculated. 

Indiana's  ozone  season  is  Apnl  1 -September  30 
Days  with  valid  data  based  on  40  CFR  50  and  Ap- 
pendix H. 
Based  on  monitored  values 

z  =  the  number  of  days  assumed  to  be  less  than  the  standard  level 

Based  on  40  CFR  50  Appendix  H,  for  days  that  were 
Nkety  below  thestandard. 

The  commenter  claims  that,  in 
calculating  the  1998-2000  estimated 
exceedances  for  the  Charlestown 
monitor,  EPA  did  not  consider  eight  of 
the  11  days  for  which  no  monitoring  . 
data  was  available.  Examination  of  the 
equation  and  the  values  used  to 
calculate  the  estimated  exceedances  for 
1998  through  2000  shows  that  this  is  not 
the  case.  In  calcxdating  the  correction 
fector  to  account  for  missing  data  (i.e. 
[(v/n)*(N-n-z)l),  EPA  does  consider  the 
remaining  eight  days  for  which  no  data 
was  recorded.  EPA  adjusts  the 
difference  between  the  number  of 
required  and  actual  monitoring  days  (N- 
n)  only  by  the  number  of  days  for  which 
no  data  was  recorded  and  for  which  we 
assumed  the  daily  maximimi  value  to  be 
below  the  1-hour  NAAQS  (i.e.  z=3). 
Thus,  EPA  took  the  remaining  eight 
days  into  account  as  prescribed  in  the 
CAA  and  40  CFR  50.9.  We  did  not 
assiune  that  the  daily  maximum  value 
for  those  eight  days  was  below  the  1- 
hour  ozone  NAAQS,  and  we  adjusted 
the  area's  estimated  exceedance  rate  to 
accoimt  for  this  assumption. 

Regarding  the  adequacy  and 
completeness  of  the  remaining 
monitoring  data  used  to  calculate  1998- 
2000  estimated  exceedances  for  the 
Charlestown  monitor,  EPA  notes  that 
there  was  over  99  percent  data 
completeness  on  days  meeting  the  75 
percent  completeness  test  at  the 
Charlestown  site  over  the  three-year 
period.  Neither  the  guidance  nor  40  CFR 
contemplates  questioning  data  that  meet 
the  75  percent  completeness  test.  There 
was  also  over  97  percent  completeness 
for  all  days  over  the  three-year  period. 
EPA  completed  a  review  of  the  data  and 
did  not  find  any  abnormalities  that 
would  indicate  that  the  Charlestown 
monitor  was  not  being  run  whenever 
possible.  In  addition.  Region  5 
conducted  a  performance  audit  of  this 


monitor  on  September  26-27,  2000, 
which  confirmed  the  monitor's 
performance  to  be  within  acceptable 
limits. 

The  commenter  also  claims  that  EPA 
ignored  the  historic  pattern  of 
exceedances  for  the  Louisville  area.  EPA 
has  not  ignored  historical  data  in 
making  our  determination.  Rather,  we 
looked  at  the  historical  data  presented 
to  us  by  the  States  in  the  context  of  the 
provisions  of  40  CFR  50.9.  When 
evaluating  whether  the  1-hour  ozone 
NAAQS  has  been  met,  the  CAA 
specifies  that  EPA  must  consider  the 
most  recent  three  years  of  quality- 
assiu^  monitoring  data,  hs  indicated 
above,  the  data  for  the  most  recent 
three-year  period,  i.e.,  1998-2000, 
indicates  attainment.  Preliminary  2001 
ozone  season  data  indicates  that  the  area 
continues  to  attain  the  1-hour  NAAQS. 
Note  that  the  CAA  and  EPA  guidance 
also  requires  that  the  improvement  in 
air  quality  be  attributable  to  permanent 
and  enforceable  reductions.  Our 
determination  that  reductions  are 
attributable  to  permanent  and 
enforceable  measiu«s  is  discussed 
further  in  Response  3. 

Comment  2 — Fully  approved  SIP  and 
all  requirements  applicable  to  the  area 
imder  section  110  and  subpart  D:  The 
commenter  indicated  that,  piu^uant  to 
section  107(d)(3)(E)(ii)  of  the  CAA,  EPA 
cannot  redesignate  an  area  to  attainment 
unless  EPA  "has  fully  approved  the 
applicable  implementation  plan  for  the 
area."  The  commenter  contends  that 
EPA  has  yet  to  fully  approve  the 
applicable  implementation  plan  for  the 
Louisville  area,  including  the  specific 
SIP  elements  identified  in  subparts  A. 
through  I.  of  this  comment  below,  as 
required  by  the  CAA  for  moderate  ozone 
nonattainment  areas.  Also,  pursuant  to 
section  107(d)(3)(E)(v)  of  the  CAA,  EPA 
caimot  redesignate  an  area  to  attainment 


imless  the  state  containing  the  area  "has 
met  all  requirements  applicable  to  the 
area  imder  section  110  and  part  D."  The 
commenter  contends  that  the  States 
have  not  yet  met  the  requirement  to 
submit  approvable  plans  that  satisfy  all 
CAA-required  moderate  area  ozone  SIP 
elements.  The  commenter  claims  that 
the  SIP  elements  identified  in  subparts 
A.  through  I.  of  this  comment  have  not 
been  satisfied  for  the  reasons  indicated 
below. 

Response  2:  As  described  in  the 
responses  to  subparts  A.  through  I.  of 
this  comment  below,  EPA  believes  that 
both  the  Kentucky  and  Indiana  portions 
of  the  Louisville  area  have  satisfied  all 
applicable  moderate  area  ozone  SIP 
requirements.  In  acting  on  a 
redesignation  request,  EPA  may  rely  on 
any  SIP  approvals  that  precede,  or  are 
performed  in  conjimction  with,  the  final 
rulemaking  action  to  redesignate  the 
area.  The  September  4,  1992 
memorandum  from  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  entitled  "Procediu«s  for 
Processing  Requests  to  Redesignate 
Areas  to  Attainment,"  (September  4. 
1992  Calcagni  memorandum)  allows  for 
approval  of  SIP  elements  and 
redesignation  to  occur  simultaneously, 
and  EPA  has  frequently  taken  this 
approach  in  its  redesignation  actions. 
^A  is  approving  today  or  has 
previously  approved  all  remaining 
portions  of  the  SIP  that  must  be 
approved  prior  to  redesignation. 
Therefore,  the  Kentucky  and  Indiana 
SIPs  are  fully  approved. 

Comment  2A — Attainment 
Demonstration:  A  commenter  stated  that 
under  the  CAA  (42  U.S.C.  7502(c)(1). 
(c)(6),  7511a(b)(l);  751  la()))  a  moderate 
area  is  required  to  submit  an  attainment 
demonstration  based  on  modeling  or 
other  analytical  method  determined  by 
EPA  to  be  at  least  as  effective.  The 
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conunenter  contends  that  since  EPA  has 
not  approved  an  attainment 
deinonstration  for  the  Louisville  area  as 
required  by  the  CAA,  nor  have  the 
States  involved  submitted  an 
approvable  attaiiunent  demonstration, 
the  requirements  of  section  110  and  part 
D  have  not  been  met.  and  that  EPA  has 
not  fully  approved  the  SIP  as  required. 

Response  2 A:  An  attainment 
demonstration  is  not  required  under 
EPA's  attainment  determination  policy, 
as  set  forth  in  the  May  10, 1995, 
memorandimi  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  entitled  "Reasonable 
Further  Progress,  Attainment 
Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,"  (May 
10, 1995,  Seitz  memorandum).  EPA  has 
explained  at  length  in  other  actions  its 
rationale  for  the  reasonableness  of  that 
interpretation  of  the  CAA  and 
incorporates  those  explanations  by 
reference  here.  See,  for  example, 
Cleveland- Akron-Lorain,  Ohio  (61  Ffl 
20458,  May  7.  1996):  Salt  Lake  and 
Davis  Counties.  Utah  (60  FR  36723,  July 
18, 1995);  Grand  Rapids,  MI  (61  ¥R 
31832-33,  June  21, 1996);  and 
Cincinnati-Hamilton,  Ohio  and 
Kentiicky  (65  FR  37879.  June  19,  2000). 
EPA  also  reiterates  its  position  set  forth 
in  the  proposed  rulemaking  to 
redesignate  the  Louisville  area  (66  FR 
33505.  June  22,  2001),  and  in  the 
proposed  rulemaking  to  determine  that 
the  Louisville  area  has  attained  the  1- 
hour  ozone  NAAQS  (66  FR  27483,  May 
17,  2001).  Subpart  2  of  part  D  of  tide  I 
of  the  CAA  contains  various  air  quality 
planning  and  SIP  submission 
requirements  for  ozone  nonattairunent 
areas.  EPA  believes  it  is  reasonable  to 
interpret  provisions  regarding  RFP  and 
attaiiunent  demonstrations,  sdong  with 
certain  other  related  provisions,  as  not 
requiring  SIP  submissions  if  an  ozone 
nonattairunent  area  subject  to  those 
requirements  is  monitoring  attaiiunent 
of  the  1-hour  ozone  NAAQS  (i.e., 
attainment  of  the  NAAQS  demonstrated 
with  three  consecutive  years  of 
complete,  quality-assured,  air  qiiality 
monitoring  data).  EPA  has  interpreted 
the  general  provisions  of  subpart  1  of 
part  D  of  title  I  (sections  171  and  172) 
so  as  not  to  require  the  submission  of 
SIP  revisions  concerning  RFP, 
attainment  demonstrations,  or  section 
1 72(c)(9)  contingency  measiues.  As 
explained  in  the  May  10, 1995,  Seitz 
memorandum,  EPA  believes  it  is 
appropriate  to  interpret  the  more 
specific  attainment  demonstration  and 
related  provisions  of  subpart  2  in  the 


same  manner.  (See  Sierra  Club  vs  EPA, 
99  F.3d  1551  (10th  Cir.  1996)) 

The  attaiiunent  demonstration 
requirements  of  section  182(b)(1)  arc 
that  the  plan  provide  for  "such  specific 
annual  reductions  in  emissions*   *   *as 
necessary  to  attain  the  national  primary 
ambient  air  quality  standard  by  the  ~ 
attainment  date  applicable  under  the 
CAA."  If  an  area  has  in  fact  monitored 
attainment  of  the  relevant  NAAQS,  EPA 
believes  there  is  no  need  for  an  area  to 
make  a  further  submission  containing 
additional  measures  to  achieve 
attainment.  This  is  also  consistent  with 
the  interpretation  of  certain  section 
172(c)  requirements  provided  by  EPA  in 
the  General  Preamble  for  the 
Interpretation  of  title  I  of  the  CAA 
Amendments  of  1990  (57  FR  13496, 
April  16, 1992,  supplemented  at  57  FR 
18070,  April  28,  1992)  (General 
Preamble).  As  EPA  stated  in  the  General 
Preamble,  no  other  measiues  to  provide 
for  attainment  would  be  needed  by  areas 
seeking  redesignation  to  attainment 
since  "attainment  will  have  been 
reached"  (57  FR  13564,  April  16, 1992). 
Upon  attainment  of  the  NAAQS,  the 
focus  of  state  planning  efforts  shifts  to 
the  maintenance  of  the  NAAQS. 

EPA  has  reviewed  the  1998-2000 
ambient  air  ozone  monitoring  data  for 
the  Louisville  area  for  consistency  with 
the  requirements  of  40  CFR  part  58.  A 
discussion  of  this  review  is  included  in 
EPA's  proposed  determination  of 
attainment  for  the  Louisville  area  (66  FR 
27483,  May  17,  2001)  and  in  the 
response  to  comment  1 .  On  the  basis  of 
this  review,  EPA  has  determined  that 
the  Louisville  area  has  attained  the  1- 
hour  ozone  NAAQS  during  the  1998- 
2000  period,  and  is  therefore  not 
required  to  submit  an  attainment 
demonstration.  Since  an  attaiiunent 
demonstration  is  not  required,  EPA  is 
not  required  to  approve  an  attainment 
demonstration  as  a  requisite  to 
redesignating  the  Louisville  area. 

Comment  2B — All  reasonably 
available  control  measures  (RACM):  The 
conunenter  contends  that  EPA  has  not 
approved  a  demonstration  showing  that 
the  Kentucky  and  Indiana  SIPs  provide 
for  implementation  of  all  RACM  as 
expeditiously  as  practicable.  42  U.S.C. 
7502(c)(1).  The  commenter  also  alleges 
that  the  States  have  not  met  this 
requirement  for  the  Louisville  area.  The 
conunenter  contends  that  EPA  has  no 
authority  to  waive  this  requirement, 
which  applies  in  addition  to  the 
requirement  to  demonstrate  timely 
attainment. 

Response  2B:  The  General  Preamble 
treats  the  RACM  rer^uirement  as  a 
"component"  of  an  area's  attaiiunent 
demonstration.  The  General  Preamble 


explains  that  "section  172(c)(1)  requires 
the  plans  for  all  nonattainment  areas  to 
provide  for  the  implementation  of 
RACM  as  expeditiously  as  practicable. 
EPA  interprets  this  requirement  to 
impose  a  duty  on  all  nonattainment 
areas  to  consider  all  available  control 
measures  and  to  adopt  and  implement 
such  measures  as  are  reasonably 
available  for  implementation  in  the 
area's  attainment  demonstration."  Thus, 
EPA's  final  suspension  of  the  attaiiunent 
demonstration  requirement  pursuant  to 
today's  final  determination  of 
attainment  also  suspends  the  section 
172(c)(1)  RACM  requirement,  since  the 
latter  is  a  component  of  the  attainment 
demonstration. 

The  General  Preamble  further  states 
that  "where  measures  that  might  in  fact 
be  available  for  implementation  in  the 
nonattainment  area  could  not  be 
implemented  on  a  schedule  that  would 
advance  the  date  for  attainment  in  the 
area,  EPA  would  not  consider  it 
reasonable  to  require  implementation  of 
such  measures."  Because  attainment  has 
been  reached  for  the  Louisville  area,  no 
additional  measures  are  needed  to 
provide  for  attainment,  nor  could  the 
attainment  date  for  the  area  now  be 
advanced  through  implementation  of 
RACM.  Therefore,  no  additional  RACM 
controls  beyond  what  are  already 
required  in  the  SIP  are  necessary  for 
redesignation  to  attainment. 

Comment  2C— RACT:  The  commenter 
contends  that  EPA  has  not  fully 
approved  the  Kentucky  SIP  as  meeting 
the  requirement  for  RACT  for  all  VOC 
sources  within  the  nonattainment  area, 
including  each  category  of  VOC  sources 
covered  by  Control  Technique 
Guideline  (CTG)  dooiments.  The 
commenter  further  contends  that 
without  EPA  reopening  the  public 
comment  period  on  the  redesignation 
proposal,  the  public  will  be  deprived  of 
the  opportunity  to  offer  fully  informed 
comment  as  to  whether  the  state  plan  as 
a  whole  meets  all  of  the  applicable 
reouirements  of  section  110  and  part  D. 

Response  2C:  As  described  in  tne 
proposed  redesignation  (66  FR  33511. 
June  22,  2001),  Indiana  fulfilled  all 
RACT  requirements  prior  to  submittal  of 
its  redesignation  request.  Likewise, 
Kentucky  fulfilled  most  RACT 
requirements  prior  to  submittal  of  its 
redesignation  request.  In  two  final 
actions  signed  on  September  18,  2001. 
and  a  third  signed  on  October  3.  2001, 
and  published  elsewhere  in  the  FR.  EPA 
approved  the  following  revisions  to  the 
Kentucky  SIP:  Existing  VOC  RACT 
regulations;  new  regulations  to  address 
VOC  RACT.  a  soiuce-specific  non-CTG 
VOC  RACT  determination,  and  negative 
declarations.  These  final  actions 
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addressed  all  remaining  VOC  RACT 
requirements  for  Kentucky.  EPA  had 
previously  published  NPRs  that 
included  proposals  for  each  of  these 
final  actions  that  provided  the  public 
with  adequate  opportunity  to  offer 
comments  op  these  revisions  to  the 
Kentucky  SIP.  Comments  were  received 
on  one  of  the  three  NPRs.  However, 
none  of  these  comments  addressed  the 
VOC  RACT  requirements  being 
proposed  for  approval.  Since  no 
comments  were  received  that  raised 
questions  regarding  the  adequacy  of  the 
relevant  VOC  RACT  requirements,  EPA 
has  issued  final  approval  for  these 
revisions  to  the  Kentucky  SIP. 
Therefore,  with  these  actions,  in 
conjimction  with  today's  action,  the 
Kentucky  SIP  for  the  Louisville  area  1- 
hour  ozone  SIP  is  fully  approved.  In 
acting  on  a  redesignation  request,  EPA 
may  rely  on  any  SIP  approvals  that 
precede,  or  are  performed  in 
conjunction  with,  the  final 
redesignation  action.  The  September  4, 
1992  Calcagni  memorandum  allows  for 
approval  of  SIP  elements  and 
redesignation  to  occur  simultaneously, 
and  EPA  has  frequentiy  taken  this 
approach  in  its  redesignation  actions. 
"Thus,  all  RACT  requirements  have  been 
fully  adopted  by  Kentucky  and  Indiana 
and  approved  by  EPA. 

Comment  2D— Rate  of  progress  plans: 
The  commenter  contends  that  the  CAA 
required  the  States  to  obtain  EPA 
approval  of  a  15  percent  "rate  of 
progress"  plan  (RFP  plan)  for  the 
Louisville  area  (section  182(b)(1)). 
Although  the  States  submitted  such  a 
plan,  the  commenter  notes  that  EPA  has 
not  approved  the  plan.  The  commenter 
asserts  that,  on  this  basis,  the  SIP  does 
not  meet  all  requirements  imder  section 
110  and  partD. 

Response  2D:  The  General  Preamble 
provides  EPA's  interpretation  of  certain 
section  172(c)  reqiiirements.  including 
the  following  interpretation  regarding 
RFP  requirements:  "The  requirements 
for  RFP  will  not  apply  in  evaluating  a 
request  for  redesignation  to  attainment, 
since*  *  *  air  quality  data*  *  *  must 
show  that  the  area  has  already  attained. 
Showing  that  the  state  will  make  RFP 
towards  attainment  will  have  no 
meaning  at  that  point." 

The  May  10, 1995.  Seitz 
memorandum,  which  sets  forth  EPA's 
attainment  determination  policy, 
provides  a  similar  position  on  the  RFP 
requirement.  In  this  memo,  EPA 
interprets  the  general  provisions  of 
subpart  1  of  part  D  of  titie  I  (sections 
171  and  172)  and  the  more  specific 
requirements  of  subpart  2  of  part  D  of 
title  I  so  as  not  to  require  the  submission 
of  SIP  revisions  concerning  RFP. 


attainment  demonstrations,  or  section 
172(c)(9)  contingency  measures,  and  the 
corresponding  more  sp>ecific  SIP 
revisions  identified  in  subpart  2,  for  so 
long  as  the  subject  area  is  monitoring 
attainment  of  the  l-houj  ozone  NAAQS. 
With  regards  to  the  specific  requirement 
for  RFP,  whether  dealing  with  the 
general  RFP  requirement  of  section 
172(c)(2)  or  the  more  specific  RFP 
requirements  of  subpart  2  for  classified 
ozone  nonattainment  areas,  including 
the  15  percent  plan  requirement  of 
182(b)(1),  "the  stated  purpose  of  RFP  is 
to  ensure  attainment  by  the  applicable 
attainment  date.  If  an  area  has  in  fact 
attained  the  relevant  NAAQS,  the  stated 
purpose  of  the  RFP  requirement  will 
have  been  met.  and  EPA  does  not 
believe  that  the  area  need  submit 
revisions  providing  for  the  further 
emission  reductions  described  in  the 
RFP  provisions  of  section  182(b)(1),  and 
182(c)(2)(B)  and  (C)." 

As  noted  by  the  commenter,  both 
States  had  submitted  15  percent  plans 
prior  to  submitting  the  redesignation 
request.  EPA  approved  Indiana's  15 
percent  plan  (62  FR  24815.  May  7, 
1997),  and  Indiana  continues  to 
implement  and  enforce  all  regulations 
associated  with  that  submittal.  EPA  also 
proposed  approval,  in  the  form  of  a 
direct  final  rulemaking,  of  Kentucky's 
15  percent  plan  and  the  regulations 
relied  on  to  achieve  those  reductions  (64 
FR  49425.  September  13,  1999),  but 
subsequently  withdrew  the  direct  final 
rulemaking  (64  FR  59644,  November  3, 
1999).  In  this  final  rulemaking,  EPA  is 
taking  final  action  on  our  determiuation 
of  attainment  for  the  Louisville  area, 
thereby  removing  the  requirement  for 
the  15  percent  plan.  Elsewhere  in  this 
FR,  in  a  separate  final  rulemaking,  EPA 
concludes  that  although  no  action  on 
the  15  percent  plan  itself  is  required,  the 
regulations  submitted  by  Kentucky  with 
its  15  pocent  plan  provided  permanent 
and  enforceable  reductions  during  the 
1998  through  2000  time  period,  since 
they  were  implemented  prior  to  1998, 
and  EPA  approves  regulations 
submitted  by  Kentucky  as  part  of  its  15 
percent  plan.  That  final  action  ensiues 
that  regulations  implemented  by 
Kentudcy  prior  to  attainment  of  the  1- 
hour  ozone  NAAQS  are  permanent  and 
enforceable  as  part  of  the  SIP,  thereby 
fulfilling  the  requirements  of  section 
107(d)(3)(iii),  and  the  requirements  for 
redesignation. 

Comment  2E— New  Source  Review 
(NSR):  The  commenter  points  out  that 
the  CAA  requires  the  SW  to  include  a 
preconstruction  permit  program  for  new 
major  sources  and  modifications  within 
the  nonattainment  area  (42  U.S.C. 
7410(a)(2)(C).  7502(cK4)&(5)>  7503. 


7511a(a)(2)(C),  and  (b)(5)).  The 
commenter  contends  that  the  States 
have  not  met  this  requirement,  and  that 
EPA  has  no  express  authority  to  waive 
this  mandate. 

Response  2E:  Notwithstanding  the 
current  status  of  the  Kentucky  and 
Indiana  SIPs,  EPA  has  determined  that 
areas  being  redesignated  to  attainment 
do  not  need  to  comply  with  the 
requirement  that  a  part  D  NSR  program 
be  approved  prior  to  redesignation, 
provided  that  the  area  demonstrates 
maintenance  of  the  applicable  NAAQS 
without  part  D  NSR  in  effect.  The 
rationale  for  this  decision  is  described 
in  a  memorandum  from  Mary  Nichols 
dated  October  14, 1994.  See  also  the 
discussion  in  the  Grand  Rapids, 
Michigan  action  (61  FR  31834.  June  21. 
1996).  The  States  have  demonstrated 
that  the  Louisville  area  will  be  able  to 
maintain  the  1-hour  NAAQS  without 
part  D  NSR  in  effect,  and,  therefore, 
need  not  have  fully-approved  part  D 
NSR  programs  prior  to  approval  of  the 
redesignation  request  for  the  Louisville 
area.  Kentucky's  and  Indiana's  PSD 
requirements  will  be  applicable  and 
remain  enforceable  after  the 
redesignation  of  the  Louisville  area  (66 
FR  33509-33510.  June  22,  2001).  See 
also  the  discussion  in  the  final 
redesignation  rulemaking  for  the 
Cincinnati-Hamilton  area  (65  FR  37890- 
37891,  June  19,  2000). 

In  any  event,  the  Kentucky  and  the 
Indiana  SIPs  were  reviewed  to  ensure 
that  they  satisfied  all  CAA  requirements 
to  include  a  fully-approved  part  D  NSR 
program.  Section  172(c)(5)  mandates 
that  SIPs  require  permits  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources 
anywhere  in  the  nonattainment  area. 
Section  182(b)(5)  requires  all  major  new 
sources  or  modifications  in  a  moderate 
nonattainment  area  to  achieve  offsetting 
reductions  of  VOCs  at  a  ratio  of  at  least 
1.15  to  1.0.  For  Kentucky,  these 
requirements  were  completed  through 
previously-published  final  rulemaking 
actions,  and  a  final  rulemaking  action 
signed  on  September  18,  2001,  to 
approve  revisions  to  Kentucky's  NSR 
program  that  were  proposed  for 
approval  on  June  21.  2001,  (66  FR 
33216).  Indiana's  part  D  NSR  program 
was  approved  in  October  1994. 

Comment  2F — Conformity:  The 
commenter  contends  that  the  SIP  does 
not  include  conformity  procediues  as 
required  by  the  CAA,  and  that  EPA  has 
no  authority  to  waive  this  requirement. 
Since  the  CAA  allows  redesignation  to 
attainment  only  where  EPA  has  fully 
approved  the  implementation  plan  and 
only  where  the  state  has  met  all 
requirements  applicable  to  the  area 


53670  Federal  Register / Vol.  66,  No.  205 / Tuesday,  October  23,  2001 /Rules  and  Regulations 


under  section  110  and  part  D,  the 
commenter  contends  that  the  area 
should  not  be  redesignated. 

Response  2F:  Kentucky  and  Indiana 
have  met  the  statutory  requirement  for 
submitting  approvable  general 
conformity  procediu«s.  EPA  approved 
the  Indiana  general  conformity  rules 
effective  on  March  16.  1998,  (63  FR 
2146,  January  14,  1998).  EPA  approved 
the  Kentucky  general  conformity  rules 
effective  on  September  25, 1998,  (63  FR 
40044.  July  27, 1998). 

In  addition  to  general  conformity, 
section  176(c)  provides  that  state 
conformity  revisions  must  be  consistent 
with  Federal  transportation  conformity 
regulations  that  the  CAA  requires  EPA 
to  promulgate.  The  Federal 
transportation  conformity  regulations 
were  finalized  on  November  24, 1993, 
amended  on  August  7,  1995,  and 
amended  again  on  August  15, 1997  (40 
CFR  parts  51  and  93  Transportation 
Conformity  Rule  Amendments: 
Flexibility  and  Streamlining).  On  March 
2, 1999,  a  court  decision  [Environmental 
Defense  Fund  v.  EPA,  167  F.3d  641 
(D.C.  Cir.  1999))  rescinded  several 
sections  of  the  Federal  transportation 
conformity  rule,  requiring  EPA  to  revise 
those  sections  of  the  Federal  rule. 
Kentucky  submitted  transportation 
conformity  rules  on  November  23, 1994, 
and  updated  this  submittal  with  revised 
rules  on  December  19,  1997.  Indiana 
submitted  transportation  conformity 
rules  on  January  23, 1997,  and  updated 
this  submittal  with  revised  rules  on 
April  19,  2001.  The  revised  rules  were 
adopted  by  Indiana  in  1998  in  response 
to  the  August  1997  changes  to  the 
Federal  regulations.  EPA  has  not  acted 
on  the  submittals  from  either  State,  as 
they  do  not  address  later  Federal 
transportation  conformity  regulation 
amendments.  Once  EPA  has  completed 
revisions  to  the  Federal  rule  to  reflect 
the  1999  court  decision,  both  States  will 
need  to  revise  their  regiilations  to 
address  the  changes. 

EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  applying  for  purposes  of  evaluating 
the  redesignation  request  under  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  CAA  continues  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  Section 
175 A  maintenance  plan.  Second,  EPA's 
Federal  conformity  rules  require  the 
performance  of  conformity  analyses  in 
the  absence  of  Federally  approved  state 
rules.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 


redesignated  to  attainment  and  must 
implement  conformity  under  Federal 
rules  if  state  rules  are  not  yet  approved, 
EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  applying  for 
piirposes  of  evaluating  a  redesignation 
request.  EPA  has  explained  its  rationale 
and  applied  this  interpretation  in 
numerous  redesignation  actions.  See 
redesignations  for:  Tampa,  Florida  (60 
FR  52748,  December  7, 1995); 
Jacksonville,  Florida  (60  FR  41,  January 
3,  1995);  Miami,  Florida  (60  FR  10325, 
February  24, 1995);  Grand  Rapids, 
Michigan  (61  FR  31835,  June  21, 1996); 
and  Cleveland- Akron-Lorain,  Ohio  (61 
FR  20458,  May  7,  1996).  The  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit  recently 
upheld  this  interpretation  in  Wall  v. 
EPA.  No.  00-4010,  Shp  Op.  at  21-24 
(6th  Cir.  September  11,  2001).  The  Court 
upheld  EPA's  view  that  failure  to 
submit  a  revision  that  meets  part  D 
transportation  conformity  requirements 
is  not  a  basis  to  deny  a  redesignation 
request.  Consequently,  EPA  may 
approve  Kentucky's  and  Indiana's  1- 
hour  ozone  redesignation  requests 
notwithstanding  the  lack  of  hilly 
approved  conformity  SIPs. 

Comment  2G—  NOx  SIP  Call:  The 
commenter  contends  that  under  42 
U.S.C.  7410(a)(2)(D)(i)  the  SIP  must 
include  provisions  to  prohibit  emissions 
that  will  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  state.  The 
commenter  asserts  that  EPA  has 
specifically  determined  that  emissions 
from  the  States  Kentucky  and  Indiana 
contribute  significantly  to  ozone 
nonattainment  in  downwind  states,  and 
issued  a  SIP  Call  to  require  additional 
NOx  controls  in  each  State's  SIP  to 
address  this  problem.  The  commenter 
contends  that  this  indicates  that  each 
State's  SIP  does  not  fully  meet  all  of  the 
requirements  under  section  110.  The 
conunenter  believes  that  EPA  cannot 
find  the  SIP  Call  requirement 
inapplicable  for  the  purposes  of 
redesignation. 

Response  2G:  EPA  believes  that 
submissions  under  the  NOx  SIP  call 
should  not  be  considered  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request.  Nevertheless, 
Indiana  adopted  the  NOx  SIP  Call  rules 
on  June  6,  2001,  and  submitted  them  for 
parallel  processing  on  March  20,  2001, 
with  a  final  submittal  on  August  20, 
2001.  EPA  signed  a  final  FR  approving 
Indiana's  rules  on  September  27,  2001. 
Therefore,  Indiana  has  met  the  NOx  the 
SIP  Call  submission  requirements. 

Kentucky  submitted  regulations  for 
parallel  processing  on  February  20, 
2001.  EPA  is  currently  awaiting 
supplemental  information  before 


determining  if  the  Kentucky  NOx  SIP 
Call  submittal  is  approvable.  However, 
the  requirement  to  submit  complete  SIP 
revisions  under  the  NOx  SIP  c^l 
continues  to  apply  to  the  area  after 
redesignation  to  attainment.  Therefore, 
Kentucky  remains  obligated  to  ensiu^ 
its  submittal  is  complete  and  approvable 
even  after  redesignation,  and  would  risk 
sanctions  for  failiue  to  do  so. 

The  NOx  SIP  Call  requirements  are 
not  linked  with  a  particular 
nonattainment  area's  designation  and 
classification.  EPA  believes  that  the 
requirements  linked  with  a  particular 
area's  designation  and  classification  are 
the  requirements  that  are  the  relevant 
measures  to  evaluate  in  reviewing  a 
redesignation  request.  The  NOx  SIP  call 
submittal  requirements  continue  to 
apply  to  the  States  regardless  of  the 
designation  of  any  one  particular  area  in 
these  States.  The  NOx  SIP  Call 
submissions  are  required  to  reduce 
emissions  affecting  downwind  areas, 
not  to  address  air  quality  in  the 
designated  Louisville  ozone 
nonattainment  area. 

Thus,  we  do  not  agree  that  the  NOx 
SIP  Call  submission  requirement  should 
be  construed  to  be  an  applicable 
requirement  for  purposes  of 
redesignation.  The  section  110  and  part 
D  requirements  which  are  linked  with  a 
particular  area's  designation  and 
classification  are  the  relevant  measures 
to  evaluate  in  revievnng  a  redesignation 
request.  This  policy  is  consistent  with 
EPA's  existing  redesignation  policies 
regarding  conformity  and  oxygenated 
fuels  requirements,  as  well  as  with 
section  184  ozone  transport 
requirements.  See  Reading, 
Pennsylvania  proposed  and  final 
rulemakings  (61  FR  53174-53176, 
October  10, 1996;  and  62  FR  24826,  May 
7, 1997);  Cleveland- Akron-Lorain,  Ohio 
final  rulemaking  (61  FR  20458,  May  7. 
1996);  and  Tampa,  Florida  final 
rulemaking  (60  FR  62748,  62741, 
December  7, 1995). 

Comment  2H — Serious  area 
requirements:  One  commenter  stated 
that  because  the  Louisville  area  failed  to 
attain  by  its  applicable  attaiiunent  date 
of  November  15, 1996,  or  the  extended 
attaiiunent  date  of  November  15, 1997 
(64  FR  27734,  May  21.  1999),  the 
Louisville  area  must  be  reclassified  to 
"serious"  and  must  meet  all  of  the 
requirements  for  serious  areas  prior  to 
redesignation. 

Response  2H:  Prior  to  the  proposed 
determination  of  attainment  (66  FR 
27483,  May  17,  2001),  EPA  approved  a 
one  1-year  extension  of  the  Louisville 
area's  attainment  date  (62  FR  55173, 
October  23, 1997)  making  its  new 
attainment  date  November  15, 1997.  On 
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May  21,  1999,  (64  FR  27734),  EPA 
proposed  to  find  that  the  Louisville  area 
failed  to  attain  the  1-hour  ozone 
NAAQS  by  its  extended  attainment  date 
of  November  17, 1997.  Alternatively, 
EPA  proposed  in  this  same  notice  to 
extend  the  Louisville  area's  attainment 
date,  provided  Kentucky  and  Indiana 
submit  SIPs  pursuant  to  EPA's  notice  of 
proposed  interpretation  entitled, 
"Extension  of  Attaiiunent  Dates  for 
Downwind  Transport  Areas"  (64  FR 
14441,  March  25, 1999)  by  November 
15, 1999.  Provided  the  States  met  the 
extension  policy  criteria  and  EPA 
proposed  to  approve  the  States' 
submittals,  EPA  would  then  be  able  to 
propose  a  specific  extended  attainment 
date  in  that  same  notice.  Kentucky  and 
Indiana  submitted  attainment 
demonstration  SIPs  by  the  November 
15, 1999,  deadline,  and  were  in  the 
process  of  finalizing  these  submittals  in 
the  fall  of  2000.  At  this  same  time, 
preliminary  monitoring  data  for  the 
2000  ozone  season  indicated  that  the 
Louisville  area  was  attaining  the  1-hour 
ozone  NAAQS  for  the  1998  to  2000 
three-year  period.  This  attaiiunent  status 
was  confirmed  when  Kentucky  and 
Indiana  provided  early  certification  of 
their  2000  ozone  season  monitoring  data 
as  complete,  accurate,  quality-assured  in 
accordance  with  40  CFR  part  58,  and 
recorded  in  AIRS  on  January  16,  2001, 
and  January  11,  2001,  lespectively. 
Thus,  EPA  was  in  the  process  of 
reviewing  the  requests  to  extend  the 
Louisville  area's  attainment  date  when 
the  area,  in  fact,  attained  the  1-hour 
ozone  NAAQS.  Since  the  Louisville  area 
has  attained  the  1-hour  ozone  NAAQS 
and  submitted  an  approvable 
maintenance  plan,  the  additional 
requirements  for  a  "serious"  area  are  not 
needed. 

Comment  21—  NOx  RACT:  EPA 
proposed  to  approve  various  source- 
specific  NOx  RACT  orders  from 
Kentucky  as  part  of  the  SIP  (66  FR 
33505,  June  22,  2001).  The  commenter 
notes  that  EPA's  longstanding  definition 
of  RACT  is  "the  lowest  emission 
limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility."  (44  FR  53762, 
September  17, 1979).  The  commenter 
contends  that  the  material  in  the 
proposed  rulemaking  action  (66  FR 
33505,  June  22,  2001)  does  not 
demonstrate  that  the  proposed  emission 
limits  are  in  fact  RACT.  The  commenter 
contends  that  to  determine  RACT  for 
these  sources,  EPA  must  at  least 
examine  NOx  control  technologies  in 
use  throughout  the  nation  and 


elsewhere,  select  one  or  more 
technologies  as  RACT  for  each  category, 
and  dociunent  why  any  more  effective 
technologies  are  not  technically  and/or 
economically  feasible.  That  EPA  has 
failed  to  provide  such  analysis  here. 
(The  commenter  also  claims  to  identify 
several  specific  deficiencies  with 
respect  to  individual  soiut:es  and 
categories.  These  are  described  and 
responded  to  as  subparts  of  this 
comment). 

Response  21:  On  November  12, 1999, 
and  May  23,  2001,  Kentucky  submitted 
Board  Orders  approved  by  APCBJC  for 
the  1 1  major  NOx  sources  located  in  the 
Louisville  area.  A  Board  Order  is  a 
regulatory  instrument  adopted  by  an  air 
pollution  control  board  which  specifies 
air  pollution  control  limits  or 
requirements  for  a  specific  source  or 
company.  EPA  reviewed  each  Board 
Order  at  both  the  prehearing  and  formal 
submittal  stage  for  adequacy  in  meeting 
the  requirements  of  NOx  RACT  as 
defined  in  the  November  25, 1992, 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  CAA  Amendments  of 
1990  Implementation  of  title  I  (57  FR 
55625)  (  NOx  Supplement).  The  original 
November  12, 1999,  submittal  included 
Board  Orders  for  10  soiutres,  but  EPA 
concluded  that  only  two  of  these  Board 
Orders  satisfied  RACT.  Following 
extensive  consultation  between  APCDJC 
and  EPA,  Kentucky  submitted  revised 
Board  Orders  for  the  remaining  eight 
sources,  and  for  one  additional  major 
NOx  source,  all  of  which  EPA 
determined  to  satisfy  RACT. 

Comment  2Ia — Louisville  Gas  and 
Electric  (LGStE)  emission  limits:  EPA 
proposes  to  approve  emission  limits 
ranging  from  0.47  to  0.52  pounds  NOx 
per  million  British  thermal  unit  (lb/ 
mmBtu)  for  LG&E  electric  generating 
units.  The  commenter  contends  that 
EPA  does  not  explain  why  most  of  these 
limits  are  so  much  higher  than  the 
Ozone  Transport  Commission  (OTC) 
phase  II  limit,  which  is  the  less  stringent 
of  0.2  Ib/mmBtu  or  a  65  percent 
reduction.  The  commenter  claims  that 
EPA  estimates  that  the  phase  II 
reductions  will  be  achieved  at  a  cost  of 
$1,600  per  ton — a  level  that  EPA  has 
determined  to  be  reasonably  achievable. 
The  commenter  contends  that  in  the 
absence  of  an  adequate  explanation  or 
analysis  of  this  discrepancy,  EPA  cannot 
determine  that  the  proposed  limits 
constitute  RACT. 

Response  2la:  NOx  RACT  for  each  of 
the  sources  located  in  the  Louisville 
area,  including  LG&E's  Cane  Run  and 
Mill  Creek  Generating  Stations,  was 
determined  based  on  EPA's 
interpretation  of  what  constitutes  RACT 
as  presented  in  the  NOx  Supplement. 


The  OTC  is  comprised  of  several 
northeastern  states,  and  the  programs 
and  emission  limits  established  by  OTC 
for  purpose  of  controlling  NOx 
emissions  in  the  northeast  are 
applicable  only  to  those  states. 

The  NOx  Supplement  considers 
RACT  for  utilities  to  be  "the  most 
effective  level  of  combustion 
modification  reasonably  available  to  an 
individual  unit.  This  implies  low-NOx 
burners.*  *  *"  EPA  determined  that, 
in  the  majority  of  cases,  such  controls 
result  in  an  overall  level  of  control 
equivalent  to  maximum  allowable  NOx 
emission  rates  of  0.45  and  0.50  lb/ 
mmBtu,  respectively,  for  tangentially- 
fired  and  wall-fired  coal-burning 
electric  utility  boilers,  with  compliance 
based  upon  a  30-day  rolling  average 
emission  rate.  EPA  further  determined 
that  "the  actual  NOx  emission  reduction 
that  can  be  achieved  on  a  specific  boiler 
depends  on  a  number  of  site-specific 
factors  *  •  *" 

The  initial  Board  Orders  for  these  two 
facilities,  submitted  November  12, 1999. 
addressed  EPA's  prehearing  concern 
that  compliance  with  the  established 
emission  limits  must  be  determined 
based  on  a  30-day  rolling  average 
emission  rate.  However,  EPA 
commented  that  Kentucky  increased  the 
emission  limits  over  the  presumptive 
RACT  limit  provided  in  the  NOx 
Supplement,  making  them 
imapprovable  absent  further 
justification.  Specifically,  the  November 
12,  1999  Board  Orders  included 
emission  limits  of  0.49  Ib/mmBtu  for  the 
tangentially-fired  units  (Mill  Creek 
boilers  1  and  2  and  Cane  Run  boiler  6) 
and  0.55  Ib/mmBtu  for  the  wall-fired 
units  (Mill  Creek  boilers  3  and  4  and 
Cane  Run  boilers  4  and  5)  located  at 
these  facilities.  To  support  why  these 
two  sources  could  not  meet  presumptive 
RACT  levels,  Kentucky  provided 
documentation  showing  that  the 
selected  acid  rain  controls  for 
compliance  with  title  4  requirements — 
low-NOx  burners — were  installed  on 
these  boilers  and  operated  as  designed 
on  a  regular  basis.  Kentucky  further 
demonstrated,  using  Continuous 
Emission  Monitoring  data  from  the 
sources,  that  reasonable  emission  limits 
for  these  boilers,  based  on  a  30-day 
rolling  average  compliance  period  and 
appropriate  operation  of  the  installed 
controls,  were  0.47  Ib/mmBtu  for  the 
three  tangentially-fired  units  and  0.52 
Ib/mmBtu  for  the  four  wall-fired  units. 
On  May  23.  2001,  Kentucky  submitted 
revised  Board  Orders  for  the  LG&E  Cane 
Run  and  Mill  Creek  facilities  that 
specify  emission  limits  of  0.47  for  three 
tangentially-fired  coal-burning  utility 
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boilers  and  0.52  for  four  bottom  wall- 
fired  coal-burning  utility  boilers. 

EPA  therefore  determined  that 
Kentucky  has  required  a  RACT  level  of 
control  for  these  facilities  by  installing 
the  most  effective,  reasonably  available 
controls,  documenting  the  actual  NOx 
emission  reduction  achieved  through 
appropriate  operation  of  those  controls, 
and  requiring  the  corresponding 
emission  limits  in  the  final  Board 
Orders  for  these  facilities.  The  unit- 
specific  nature  of  these  requirements 
also  assures  a  greater  level  of  control 
than  could  be  achieved  through  an 
"overall  [facility-wide]  level  of  control," 
which  the  NOx  Supplement  uses  to 
establish  presumptive  RACT  limits. 

Comment  2lb — Setting  emission 
limits  for  some  sources:  For  several 
source  categories,  EPA  proposes  to 
approve  limits  on  capacity  factors, 
rather  than  actual  emission  limits.  The 
commenter  contends  that  the  notice 
does  not  explain  why  these  constitute 
RACT,  when  other  states  have  set 
niuneric  NOx  RACT  emission  limits  for 
the  same  or  similar  source  categories. 
See  EPA's  October  17, 1995,  Summary 
of  NOx  RACT  Rules  (available  at 
www.epa.gov/ttn/caaa/tlpgm.htm).  The 
commenter  further  contends  that  the 
proposal  conflicts  with  EPA's  NOx 
RACT  guidance,  which  indicates  that 
EPA  expects  that  NOx  RACT  for  sources 
other  than  electric  utility  boilers  to  be 
set  at  levels  at  least  comparable  to  RACT 
guidance  levels  for  electric  utility 
boilers  (57  FR  55620,  November  25, 
1992). 

Response  2Ib:  Capacity  factors  that 
limit  the  operation  of  coal-  and  gas-fired 
boilers  at  facilities  to  less  than  10 
percent  of  total  capacity  were  included 
in  the  Board  Orders  for  five  facilities  in 
lieu  of  emission  limits.  However,  all  of 
the  boilers  subject  to  capacity  limits  are 
back-up  or  emergency  units  that  are 
operated  on  a  very  infrequent  basis,  hi 
fact,  most  of  these  imits  were  not 
operated  during  the  2000  and/or  2001 
ozone  seasons.  Thus,  total  ozone  season 
emissions  from  the  capacity-limited 
units  in  recent  years  have  been  so  low 
that  additional  controls  or  extensive 
monitoring  are  clearly  not  cost-effective 
and  therefore  not  justified.  The  Board 
Orders  do  establish  emission  limits  for 
all  primary  boilers  in  use  at  these 
facilities  that  satisfy  RACT.  Taken 
together,  these  different  approaches  for 
addressing  emissions  from  primary  and 
back-up  boilers  ensure  that  the 
emissions  from  these  five  facilities 
comply  with  RACT.  The  five  Board 
Orders  also  require  these  facilities  to 
record  the  amount,  type  and  heat 
content  of  fuel  combusted  each  day  for 
each  boiler  subject  to  a  10  percent 


capacity  limit;  the  capacity  factor  for 
each  of  these  boilers  must  also  be 
calculated  and  recorded  monthly. 
Finally,  the  facilities  must  submit  a 
semi-annual  report  documenting  all 
deviations  from  NOx  RACT  Plan 
requirements.  These  comprehensive 
usage  and  reporting  requirements 
ensure  that  emissions  from  the  subject 
boilers  for  all  five  facilities  will 
continue  to  represent  RACT.  In 
summary,  due  to  limited  operating 
hours,  the  costs  to  control  these  units 
would  be  very  high  for  a  small  amount 
of  emission  reductions. 

For  three  of  the  five  facilities,  the 
boilers  subject  to  10  percent  capacity 
factors  are  gas-fired.  Low  usage  rates, 
combined  with  the  clean-burning, 
inherently  lower-emitting  nature  of 
these  gas-fired  boilers  (0.20  Ib/mmBtu 
or  less)  ensure  that  total  emissions  from 
these  units  will  be  minimal.  The  Board 
Order  for  one  of  these  facilities — Oxy 
Vinyls — estabhshes  a  10  percent 
capacity  factor  for  one  gas-fired  boiler 
that  serves  as  a  back-up  unit  for  the  two 
primary  coal-fired  boilers,  hi  actuality, 
this  gas-fired  boiler  was  not  operated 
during  the  1999  or  2000  ozone  seasons. 
However,  even  if  operated  at  10  percent 
capacity,  total  potential  NOx  emissions 
for  this  unit  would  be  significantly 
lower  than  could  be  achieved  by 
establishing  a  RACT  emission  limit  for 
the  unit,  assuming  operation  at  full 
capacity.  In  addition,  emissions  from 
the  two  primary  coal-fired  boilers 
effectively  dwarf  emissions  from  the 
capacity-limited  gas  boiler  by 
comparison.  Installation  of  controls  on 
the  latter  unit  would  be  non-cost 
effective  and  impracticable.  The  second 
facility — Ford  Louisville  Assembly 
Plant — has  three  gas-fired  boilers  subject 
to  a  10  percent  capacity  factor.  Two  of 
these  boilers  were  not  operated  in  2000 
or  2001.  The  third  was  operated  for  a 
short  time  in  October  of  one  year  for 
testing  purposes.  The  third  facility — 
Rohm  and  Haas — has  one  primary  gas- 
fired  boiler,  and  one  back-up  gas-fired 
boiler  subject  to  a  10  percent  capacity 
factor.  Emissions  from  the  latter  could 
potentially  comprise  a  greater  portion  of 
this  facility's  total  emissions.  However, 
the  Rohm  &  Haas  Board  Order  also 
requires  this  boiler  to  meet  a  0.20  lb/ 
mmBtu  emissions  limit  in  the  event  that 
it  is  unable  to  comply  with  the  10 
percent  capacity  limit.  This  boiler  was 
operated  at  less  than  three  percent 
capacity  in  2000. 

The  Board  Order  for  the  fourth 
facility,  GE  Appliances,  establishes  a  10 
percent  capacity  factor  for  each  of  five 
secondary  backup  coal-fired  boilers.  The 
primary  energy  source  for  the  fecility  is 
a  clean-burning  methane  gas  boiler,  and 


the  secondary  energy  source  is  a  gas- 
fired  boiler  subject  to  an  emissions  limit 
of  0.2  Ib/mmBtu.  During  the  2000  ozone 
season,  four  of  the  coal-fired  boilers 
were  not  used  and  the  fifth  had  a  usage 
rate  equivalent  to  two  percent  of  its  total 
capacity.  During  the  2001  ozone  season, 
none  of  these  five  boilers  were  operated. 
In  addition  to  the  above-mentioned 
recordkeeping  and  reporting 
requirements  that  all  five  facilities  must 
meet,  the  GE  Appliances  Board  Order 
requires  this  facility  to  conduct  a 
thorough  maintenance  or  "tune-up"  of 
each  of  the  five  coal-fired  boilers  prior 
to  the  start  of  the  ozone  season.  It  also 
requires  even  more  extensive 
maintenance  on  one  of  these  five 
boilers — to  be  identified  by  May  1  of 
each  year  as  the  primary  backup  among 
these  five  boilers.  The  required  semi- 
annual report  submitted  by  GE 
Appliances  must  document  all 
maintenance  activities  performed  on 
these  boilers  to  veriiy  that  the  pre- 
season "tune-up"  was  completed  and 
that  the  boilers  continued  to  be  well- 
maintained  on  an  ongoing  basis. 

The  Board  Order  for  the  fifth  facility, 
the  Louisville  Medical  Center  Steam 
Plant,  establishes  a  10  percent  capacity 
factor  for  each  of  two  coal-fired  boilers 
that  are  designated  as  third-level  backup 
for  the  primary  boilers  at  the  source. 
The  Board  Order  establishes  emission 
limits  that  satisfy  RACT  for  the  primary, 
and  first-  and  second-level  backup 
boilers  in  use  at  the  facility.  During  the 
2000  ozone  season,  the  two  coal-fired 
boilers  subject  to  10  percent  capacity 
limits  were  not  operated. 

Comment  2lc — ^Texas  Gas 
Transmission  delayed  compliance  dates: 
The  commenter  points  out  that  EPA 
proposes  to  approve  delayed 
compliance  dates  for  various  emission 
limits  applicable  to  Texas  Gas 
Transmission.  Some  of  these  dates  are 
during  2002,  and  one  is  during  2004. 
The  commenter  contends  that  EPA 
cannot  approve  NOx  RACT  with  such 
delayed  compliance  dates.  The  CAA 
required  adoption  and  implementation 
of  NOx  RACT  in  Louisville  long  ago,, 
and  EPA  has  no  authority  to  approve 
orders  that  allow  for  delayed 
compliance. 

Response  2Ic:  Based  on  review  of  the 
November  12, 1999,  submittal,  EPA 
noted  that  the  turbine  lacked  controls 
and  identified  several  types  of  controls, 
including  dry  low  NOx  controls,  that 
appeared  to  be  viable  RACT  choices. 
Absent  adequate  justification,  EPA 
required  the  facility  to  install  controls 
on  this  unit.  Texas  Gas  agreed  to  install 
dry  low  NOx  controls  on  the  turbine  in 
20iO4.  Installation  could  not  be  done  in 
2001-2002,  because  the  facility  will  be 
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installing  RACT  controls  on  the  Internal 
Combustion  Engines  (ICEs)  during  that 
timeframe,  and  requires  that  either  the 
ICEs  or  the  turbine  be  operational  at  all 
times.  Following  installation  of  these 
controls,  this  facility  will  have  fulfilled 
the  CAA  requirement  to  implement  NOx 
RACT. 

Comment  3 — Showing  that  air  quality 
improvement  is  due  to  permanent  and 
enforceable  reductions:  The  commenter 
>  asserts  that  neither  the  States  nor  EPA 
have  shown  that  air  quality 
improvements  are  due  to  permanent  and 
enforceable  emission  reductions,  as 
required  by  42  U.S.C.  7407(d)(3)(E)(iu). 
The  commenter  asserts  that  although 
States  have  adopted  measures  that  have 
produced  some  emission  reductions, 
EPA  has  not  demonstrated  that  these 
reductions  are  responsible  for  the  area's 
improved  air  quality  or  the  absence  of 
violations.  The  commenter  holds  that 
the  only  way  to  reliably  make  such  a 
showing  is  through  photochemical  grid 
modeling.  The  commenter  further 
asserts  that  given  the  complex  chemistry 
and  meteorology  of  ozone  formation,  the 
combination  of  NOx  and  VOC  emission 
reductions  that  might  be  attributable  to 
the  cited  measures  could  just  as  easily 
lead  to  increases  in  ozone 
concentrations.  The  commenter 
contends  that  the  lack  of  violations  in 
1998-2000  could  be  due  to  weather 
patterns  or  changes  in  transport  of 
ozone  precursors.  The  commenter 
further  contends  that  the  States  did  not 
offer  other  technically  soimd  analysis 
showing  that  air  quality  improvements 
are  due  to  permanent  and  enforceable 
emission  reductions. 

Response  3 — Our  policy  does  not 
specify  that  photochemical  grid 
modeling  is  required  for  all  ozone 
nonattainment  areas  to  demonstrate  that 
permanent  and  enforceable  emission 
reductions  have  produced 
improvements  in  air  quality.  See  the 
September  4. 1992,  Calcagni 
memorandum;  the  General  Preamble; 
"State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993;  and  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  CO  Nonattainment  Areas,"  D.  Kent 
Berry,  Acting  Director,  Air  Quality 
Management  Division,  November  30, 
1993. 

We  have  found  that  reductions  in 
ozone  precursor  (VOC  and  NOx) 
emissions  (emission  inventory 


approach)  have  brought  many  areas 
across  the  country  into  attainment. 
Reductions  in  ozone  precursor 
emissions  siniilar  to  the  reductions  that 
have  taken  place  in  the  Louisville  area 
have  been  confirmed  in  photochemical 
grid  modeling  to  reduce  ambient  ozone 
concentrations.  EPA  has  approved  many 
ozone  redesignations  showing  decreases 
in  ozone  precursor  emissions  resulting 
in  attainment  of  the  1-hour  ozone 
NAAQS.  See  redesignations  for 
Charleston,  West  Virginia  (59  FR  30326, 
June  13, 1994;  and  59  FR  45985,  Sept. 
6, 1994);  Greenbrier  County,  West 
Virginia  (60  FR  39857,  Aug.  4, 1995); 
Parkersburg,  West  Virginia  (59  FR 
29977,  June  10,  1994;  and  59  FR  45978, 
Sept.  6, 1994);  Jacksonville/Duval 
County,  Florida  (60  FR  41,  January  3, 
1995);  Miami/Southeast,  Florida  (60  FR 
10325,  February  24,  1995);  Tampa, 
Florida  (60  FR  62748,  December  7. 
1995);  Lexington,  Kentucky  (60  FR 
47089,  September  11, 1995); 
Greensboro,  North  Carolina  (58  FR 
47391,  September  9.1993);  Indianapolis, 
Indiana  (59  FR  35044,  July  8, 1994;  and 
59  FR  54391,  October  31, 1994);  South 
Bend-Elkhart.  Indiana  (59  FR  35044, 
July  8, 1994);  Evansville/Vanderburgh 
County,  Indiana  (62  FR  12137,  March 
14, 1997,  and  62  FR  64725,  December  9, 
1997);  Canton,  Youngstown- Warren, 
Ohio  (61  FR  3319,  January  31, 1996); 
Cleveland-Akron-Lorain,  Ohio  (60  FR 
31433,  June  15, 1995,  and  61  FR  20458. 
May  7, 1996),  Clinton  County,  Ohio  (60 
FR  22337.  May  5. 1995,  and  61  FR 
11560,  March  21, 1996);  Columbus, 
Ohio  (61  FR  3591,  February  1,  1996); 
Kewaunee,  Manitowoc,  and  Sheboygan 
Counties.  Wisconsin  (61  FR  29508.  June 
11. 1996;  and  61  FR  43668.  August 
26.1996);  Walworth  County,  Wisconsin 
(61  FR  28541,  June  5. 1996.  and  61  FR 
43668.  August  26. 1996);  Pointe  Coupee 
Parish.  Louisiana  (61  FR  37833.  July  22. 
1996,  and  62  FR  648.  January  6.  1997); 
and  Monterey  Bay,  California  (62  FR 
2597,  January  7. 1997).  Most  of  the  areas 
that  have  been  redesignated  to 
attainment  for  the  1-hour  ozone  NAAQS 
have  continued  to  attain  the  standard. 
Areas  that  are  not  maintaining  the  1- 
hour  ozone  NAAQS  are  implementing 
maintenance  plans  designed  to  bring 
them  back  into  attainment.  The  U.S. 
Court  of  Appeals  for  the  Sixth  Circuit 
recently  upheld  EPA's  emissions 
inventory  approach  for  maintenance 
plans  as  a  basis  for  approval  of  those 
plans  in  Wall  v.  EPA,  supra  at  17-19. 

Between  1990  and  1999,  VOC 
emissions  in  the  Louisville 
nonattainment  area  have  decreased  area- 
wide  by  more  than  112  tons  per  day. 
These  emissions  reductions  are  due  to  a 


number  of  permanent  and  enforceable 
regulatory  programs,  including  the 
Federal  Motor  Vehicle  Emissions 
Control  Program,  fleet  turnover  of 
automobiles,  implementation  of  Stage  II 
vapor  recovery  program, 
implementation  of  VOC  RACT,  lower 
Reid  vapor  pressure  gasoline, 
restrictions  on  open  burning, 
regulations  covering  landfill  emissions, 
and  ceased  operation  and  improved 
technology  at  facilities  in  the  Louisville 
area.  Kentucky  also  instituted 
regulations  regarding  rule  effectiveness 
and  mandated  the  use  of  reformulated 
gasoline  in  the  nonattainment  area. 
Additional  reductions  in  Indiana 
resulted  from  regulations  for  VOC 
storage  tanks,  shipbuilding/ship  repair, 
wood  furniture  coating,  automobile 
refinishing,  and  the  implementation  of 
an  improved  vehicle  Inspection  and 
Maintenance  (I/M)  program  and  a 
ridesharing  program.  Since  the  1999 
attainment  year,  the  States  have 
increased  the  rule  effectiveness  of  Stage 
I  vapor  control  and  have  implemented 
additional  Federal  regulations  on  such 
emission  sources  as  architectural 
coatings,  traffic  paints,  auto-body 
refinishing,  and  commercial/consumer 
products  rules. 

It  is  a  technically  sound  and 
acceptable  analysis  to  show  that  air 
quality  improvements  are  due  to 
permanent  and  enforceable  emission 
reductions  by  demonstrating  a  decline 
in  ozone  levels  which  corresponds  to 
the  implementation  of  the  enforceable 
reductions.  An  analysis  of  the  ozone 
values  in  the  Louisville  area  shows  that 
ambient  ozone  concentrations  dropped 
after  this  combination  of  ozone 
precursor  reductions  occurred.  Ozone 
air  quality  monitoring  data  shows  that 
the  design  value  ^  changed  frtim  0.149 
ppm  during  the  1987-1989  time  period 
to  0.123  ppm  during  the  1998-2000 
time  period.  The  decline  in  ozone 
concentrations  indicates  that  the 
reduction  in  ozone  precursor  emissions 
in  the  area  has  contributed  to  improved 
air  quality  and  helped  bring  about 
atiainment  of  the  1-hour  ozone  NAAQS. 
The  Louisville  area's  decrease  in  ozone 
levels  is  consistent  with  what  other 
areas  have  experienced. 

While  the  complex  chemistry  and 
meteorology  of  ozone  formation  is  a 
factor,  the  combination  of  NOx  and  VOC 
emission  reductions  in  the  Louisville 
area  have  lead  to  decreases  in  ozone 
concentrations,  not  increases.  The 
commenter  has  not  provided  data 


'  The  design  value  is  typically  the  fourth  higheci 
ozone  concentration  recorded  at  a  monitor  over  a 
three-year  period.  This  value  is  calculated  for  each 
monitor  and  the  highest  value  is  the  design  value 
for  the  area. 
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showing  that  similar  decreases  in  ozone 
precursor  emissions  have  led  to  higher 
levels  of  ozone  elsewhere.  Nor  did  the 
commenter  supply  evidence  to  support 
the  conclusion  that  the  absence  of 
violations  during  1996-2000  was  due  to 
weather  patterns  or  changes  in  transport 
of  ozone  precursors.  Climatological  data 
for  the  Louisville  area  from  the  National 
Oceanic  and  Atmospheric 
Administration  ^  [http-J/ 
www.cdc.noaa.gov/USclimate/ 
USclimdivs.html)  shows  that  during  the 
1998-2000  ozone  seasons,  local  weather 
conditions  were,  in  fact,  more  favorable 
for  high  ozone  concentrations  than  low 
concentrations.  This  data  is  simunarized 
in  Tables  2  and  3.  Hie  hd  that  weather 
conditions  and  transport  may  have  a 
substantial  effect  on  ozone 
concentrations,  both  in  terms  of 
increasing  ozone  and  decreasing  ozone, 
cannot  be  controlled.  We  use  a  three- 
year  averaging  period  to  account  for  the 
year-to-year  difference  in  weather 
conditions.  In  the  Louisville  area,  the 
fact  that  the  preliminary  osEone  data  for 
2001  continues  to  demonstrate 
attainment  of  the  1-hour  ozone  NAAQS 
increases  our  confidence  that 
meteorology  has  not  been  the 
controlling  factor  in  the  area's 
attainment. 

Table  2  shows  the  ranking  (percentile) 
for  each  year  of  the  average 
temperatures  over  the  April — October 
period  (ozone  season)  for  the  listed 
years  compared  to  the  long  term  average 
(1895  to  1999).  A  rank  or  value  of  100 
represents  the  highest  temperature 
percentile  and  is  given  to  the  hottest 
year.  Correspondingly,  rank  of  one 
represents  the  lowest  temperature 
percentile  and  is  given  to  the  coolest 
year.  Table  3  shows  the  standard 
deviation  for  the  average  temperature 
anomaly  (in  degrees  Fahrenheit)  over 
recent  three-year  ozone  seasons 
compared  to  a  contemporary  long-term 
average  of  temperature  (1971-2000).  In 
this  table,  warmer  periods  are  indicated 
by  larger  positive  values.  If  favorable 
weather  conditions  had  been  a  large 
factor  in  Louisville's  attainment  of  the 
standard,  then  one  would  have  expected 
the  attainment  period  to  have  been 
cooler  than  the  previous  nonattainment 
period  (1997-1999).  Instead,  during  the 
attainment  period  of  1998-2000,  average 
temperatures  were  above  the  long  term 
average  (+1.24)  from  Table  2.  Table  2 
also  shows  that  the  three  attainment 
years  (1998-2000)  were  relatively  warm, 
ranked  in  the  82th,  79nd,  and  49st 


^  The  weather  data  for  Louisville  used  to  develop 
Tables  2  and  3  was  derived  from  the  average  of  the 
two  weather  zones  covering  LouisviUe  (Kentucky 
zones  2  and  3) 


percentiles  respectively.  The 
temperature  rankings  and  anomaUes 
indicate  that  the  ozone  seasons  with 
violations  were  less  conducdve  to  ozone 
formation  based  on  temperature  than 
the  attainment  period  of  1998-2000 
with  no  violations. 

Table  2.— Temperature  Percent- 
iles (Ranking)  for  the  Ozone 
Seasons 


Year 

Temperature 
percentiles 

Kentucky 

1990 _ 

1991  

19 
92 

1992 

5 

1993 

1994 

30 
29 

1995 

67 

1996 

23 

1997 

1998 

5 
82 

79 

2000 

49 

Table  3.— Composite  Temperature 
anomaues'  for  april— october 
versus  1971-2000  average 


Three  year  period  of  Apnl- 
Ocloberdata^ 

Temperature 

arKxnaly  for 

LouisviUe,  KY 

1992-1994  

-0.72 

1993-1995  

0.22 

1994-1996  

0.10 

1995-1997  

-0.50 

1996-1998  

-0.23 

1997-1999  

0.45 

1998-2000  

1.24 

2  The  standard  deviation  for  temperature 
anomaly  in  degrees  Fahrenheit. 

The  above  data  shows  that  the 
weather  conditions  in  the  1998-2000 
attainment  years  were  not  unusually 
favorable  towards  lower  levels  of  ozone, 
and  that  the  area  has  attained  the  l-hoiir 
ozone  NAAQS  despite  this  warmer  than 
average  weather.  The  combination  of 
this  analysis  of  the  meteorological 
conditions  in  conjunction  with  the 
existence  of  adopted  emission  controls 
demonstrates  that  the  improvement  in 
air  quality  is  due  to  permanent  and 
enforceable  emission  reductions.  In 
light  of  this  information,  EPA  believes 
that  photochemical  grid  modeling  is  not 
necessary  to  support  this  conclusion, 
nor  is  it  required  by  the  CAA  or 
guidance. 

Comment  4A — Maintenance 
demonstration  using  adequate  methods: 
One  commenter  stated  that  the 
attainment  inventory  approach  was 
inadequate,  and  that  modeling  shows 


continued  nonattainment  through  2007 
and  beyond.  The  specific  details  of  the 
commenter's  remarks  and  EPA's  replies 
are  addressed  below  in  the  comments 
and  responses  identified  as  4Aa,  4Ab, 
and4Ac. 

Comment  4Aa — ^Demonstration  of 
maintenance:  The  commenter  asserts 
that  the  plan  does  not  demonstrate  . 
maintenance  as  required  by  the  CAA, 
and  that  EPA  has  proposed  to  find 
maintenance  on  the  presumption  that 
the  area  will  always  be  in  attaiiunent  if 
emissions  remain  at  or  below  estimated 
1999  levels.  The  commenter  contends 
that  since  the  area  violated  the  NAAQS 
in  the  1997-99  period,  holding 
emissions  to  1999  levels  will  not  assure 
attainment  The  commenter  further 
contends  that  EPA  regulation  and 
guidance  eiqplicitly  require  modeled 
maintenance  demonstrations  in  multi- 
state  ozone  nonattainment  areas  like 
Louisville,  where  modeling  was 
required  for  the  attainment 
demonstration  (see  40  CFR  51.112;  65 
FR  6711,  rejecting  use  of  roUback 
analysis  for  making  attainment  and 
nonattainment  predictions;  and  the 
September  4. 1992,  Calcagni 
memorandum).  The  commenter  insists 
that  until  EPA  approves  such  a 
modeling  demonstration,  it  caimot 
approve  the  maintenance  plan. 

Response  4Aa:  In  evaluating 
Kentucky's  and  Indiana's  maintenance 
plans,  EPA  determined  that  the 
Louisville  area's  ability  to  demonstrate 
attainment  for  the  1998-2000  time 
period  indicates  that  the  attainment  year 
(1999)  level  of  emissions  is  adequate  to 
keep  the  area  in  attaiiunent 
(maintenance)  for  at  least  the  next  10 
years.  Piirsuant  to  EPA  policy,  states 
may  demonstrate  maintenance  by 
preparing  an  attaiiunent  emissions 
inventory  corresponding  to  the  period 
diuing  which  the  area  monitor^ 
attainment  and  showing  that  future 
emissions  will  stay  below  the 
attainment  emissions  inventory.  (See 
September  4, 1992,  Calcagni 
memorandum).  The  Louisville  area 
emissions  are  indeed  projected  to 
remain  below  the  1999  level  for  the  next 
10  years.  Holding  emissions  at  or  below 
the  level  of  attainment  is,  in  EPA's  view, 
"adequate  to  reasonably  assiu« 
continued  maintenance  of  the  1-hour 
ozone  NAAQS."  Thus,  under  EPA's 
interpretation,  the  air  quality  will  be 
maintained  by  keeping  emissions  below 
the  attainment  emissions  level, 
continuing  to  monitor  ozone  levels,  and 
having  maintenance  plan  contingency 
measures  available.  As  noted  above,  in 
response  to  comment  3,  the  U.S.  Coiut 
of  Appeals  for  the  Sixth  Circuit  recently 
upheld  EPA's  emissions  inventory 
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approach  to  evaluating  maintenance 
plans  in  Wall  v.  EPA,  supra  at  17-19. 

According  to  the  September  4,  1992, 
Calcagni  memorandiun,  "many  areas  are 
required  to  submit  modeled  attainment 
demonstrations  to  show  that  proposed 
reductions  in  emissions  will  be 
sufficient  to  attain  the  applicable 
NAAQS.  For  these  areas,  the 
maintenance  demonstrations  should  be 
based  upon  the  same  level  of  modeling. 
In  areas  where  no  such  modeling  was 
required,  the  State  should  be  able  to  rely 
on  the  attainment  inventory  approach." 
This  guidance  does  not,  as  the 
commenter  suggests,  require  an  area 
sucii  as  the  Louisville  area  to  submit 
modeled  attainment  demonstrations 
when  the  States  have  already  produced 
actual  quality-asstired  data  showing 
attainment.  Therefore,  the  maintenance 
demonstration  need  not  be  based  on 
modeling.  As  provided  for  by  the 
September  4, 1992,  Calcagni 
memorandum,  "[a]  State  may  generally 
demonstrate  maintenance  of  the 
NAAQS  by  either  showing  that  future 
emissions  of  a  pollutant  or  its 
precursors  will  not  exceed  the  level  of 
the  attainment  inventory  or  by  modeling 
to  show  that  the  future  mix  of  sources 
and  emission  rates  will  not  cause  a 
violation  of  the  NAAQS."  Kentucky  and 
Indiana  are  not  required  to  submit  a 
modeled  attaiiunent  demonstration  to 
support  their  redesignation  request, 
since  EPA  has  concluded  that  this 
reqtiirement  is  not  applicable  so  long  as 
the  area  actually  attained  the  1-hour 
ozone  NAAQS.  Therefore,  EPA  has 
determined  that  an  attainment 
demonstration  that  includes 
photochemical  grid  modeling  is  not 
needed  to  show  that  the  area  has 
attained  the  1-hour  ozone  NAAQS. 
Since  the  States  were  not  required  to 
submit  a  modeled  attainment 
demonstration  under  EPA's  established 
interpretation  of  the  statute  and  its 
longstanding  policy,  the  States  need  not 
submit  a  modeled  maintenance 
demonstration.  EPA  finds  that  the  States 
can  rely  on  the  attainment  inventory 
approach  as  was  done  here. 

La  addition,  citing  40  CFR  51.112,  the 
commenter  contends  that  EPA's 
regulations  require  modeling  to  show 
that  a  maintenance  plan  is  adequate. 
Section  51.112  provides  in  relevant  part, 
that  "[e]ach  plan  must  demonstrate  that 
the  measures,  rules  and  regulations 
contained  in  it  are  adequate  to  provide 
for  the  timely  attainment  and 
maintenance  of  the  national  standard 
that  it  implements."  Both  the  language 
and  the  context  of  this  regulation 
indicate  that  it  applies  to  attainment 
demonstrations,  and  not  to  stand  alone 
maintenance  plans  submitted  imder 


CAA  section  175A.  There  is  no 
reference  in  the  regulation  to  modeling 
requirements  applicable  to  a  section 
175 A  plan  revision  for  the  sole  purpose 
of  providing  maintenance  and  not 
attainment. 

Moreover,  even  if  the  regulation  could 
be  construed  as  applying  such  a 
requirement,  by  its  own  terms,  the 
regulation  provides  authority  for  EPA  to 
modify  requirements  through  notice  and 
comment  rulemaking.  The  rulemaking 
proposing  redesignation  of  the 
Louisville  area  (66  FR  33505,  June  22, 
2001)  addresses  the  attainment 
inventory  approach  in  the  maintenance 
plan,  requests  comments,  and  concludes 
that  a  modeled  demonstration  is  not 
required  to  demonstrate  maintenance 
under  the  statute.  Many  of  the  ozone 
areas  for  which  EPA  has  approved 
ozone  redesignations  have  used  an 
emissions  inventory  approach  to 
demonstrate  maintenance.  Indeed,  the 
majority  of  areas  have  continued  to 
maintain  the  1-hour  ozone  NAAQS 
using  that  approach.  There  are  ozone 
monitors  located  in  the  Louisville  area 
to  ensure  that  the  area's  air  quality 
remains  below  the  level  set  by  the  one- 
hour  ozone  NAAQS.  Additionally,  areas 
that  are  not  maintaining  the  1-hour 
ozone  NAAQS  have  contingency 
measures  in  a  maintenance  plan  to  bring 
them  back  into  attainment  See 
redesignations  listed  above  in  Response 
3. 

Comment  4Ab — ^Tier  2/Gasoline 
Sulfur  Ozone  Modeling  Analysis:  The 
commenter  asserts  that  a  modeling 
analysis  set  forth  in  EPA's  Tier  2/ 
Gasoline  Sulfur  Ozone  Modeling 
Analysis,  contradicts  the  premise  that 
the  Louisville  area's  maintenance  plan 
is  adequate  to  maintain  the  1-hour 
ozone  NAAQS  for  the  required  10  year 
period.  Specifically,  the  commenter 
contends  that  the  Louisville  area  was 
included  in  the  Tier  2  modeling  analysis 
as  among  those  that  are  certain  or  hi^y 
likely  to  require  additional  emission 
reductions  in  order  to  attain  and 
maintain  the  1-hour  ozone  NAAQS. 

Response  4Ab:  In  the  Tier  2 
rulemiiaking,  EPA  used  a  regional  ozone 
modeling  system  to  predict  ozone  levels 
in  many  cities  as  part  of  an  analytical 
process  to  characterize  the  risk  that 
there  would  be  nonattainment  in  a  large 
and  geographically  broad  number  of 
areas.  The  Tier  2  modeling  involved 
many  approximations  and  assumptions 
because  it  was  conducted  for  a  very 
large  region.  While  ozone  predictions 
and  the  characterization  of  the  risk  of 
nonattaiiunent  in  individual  areas  was  a 
step  toward  reaching  a  conclusion  about 
risks  across  the  group  of  areas  that 
characterization  was  not  a  finding  by 


EPA  of  violations  for  any  specific  area. 
In  addition,  EPA's  decision  to  approve 
the  Louisville  maintenance  plan  is 
based  on  more  recent  air  quality  data 
than  was  taken  into  account  in  the  Tier 
2  rulemaking.  The  Tier  2  rulemaking 
reflected  only  air  quality  data  through 
1998;  it  did  not  reflect  the  additional 
two  years  of  air  quality  data  in  which 
the  Louisville  area  attained  the  1-hour 
ozone  NAAQS.  This  is  clear  firom  the 
Tier  2  notice  (65  FR  6709,  February  10. 
2000)  which  indicated  that  Louisville 
was  included  on  a  list  of  areas  "that 
have  ciirrent  violations  of  the  1-hour 
NAAQS."  (See  also  the  discussion  of 
this  issue  in  the  final  redesignation 
rulemaking  for  the  Cincinnati-Hamilton 
area  65  FR  37882-37883.  June  19.  2000). 

The  Louisville  area  is  not  now  nor 
was  it  in  violation  of  the  1-hour  ozone 
NAAQS  at  the  time  it  was  proposed  to 
be  redesignated.  In  t&ct,  the  preliminary 
air  quality  data  for  the  Louisville  area 
for  2001  indicates  continued  attainment. 
In  addition,  the  emission  inventory 
projections  in  the  maintenance  plans 
show  that  total  NOx  and  VOC  emissions 
decline  between  1999  and  2012.  When 
the  air  quality  data  is  combined  with  a 
downward  trend  in  total  emissions, 
there  is  an  even  stronger  basis  for  not 
relying  completely  on  the  Tier  2  ozone 
modeling.  Even  so  the  Tier  2  reductions 
are  the  type  of  additional  reductions 
that  will  help  ensure  maintenance  for 
the  next  10  years.  The  U.S.  Court  of 
Appeals  for  the  Sixdi  Circuit  recently 
upheld  EPA's  decision  to  treat  Tier  2 
findingn  as  inapplicable  to  an  evaluation 
of  an  area's  maintenance  plan  in  a 
redesignation  action  (see  Wall  v.  EPA, 
supra  at  19-20). 

Even  if  there  is  some  risk  of  lapse, 
that  would  not  preclude  the 
redesignation  of  the  Louisville  area.  In 
drafting  the  CAA,  Congress  did  not 
presume  that  an  area  will  always  be  in 
attainment  (62  FR  650).  In  fact.  Congress 
specifically  contemplated  that  fixture 
violations  may  occur  and  therefore 
required  that  EPA  fully  approve  a 
maintenance  plan  and  contingency 
measiu^s  for  an  area  consistent  with  the 
requirements  of  section  1 75  A  of  the 
CAA  before  that  area  can  be 
redesignated  to  attainment  (See  42 
U.S.C.  7407(d)(3)(E)(iv)).  If  the  area 
monitors  a  violation,  then  the 
contingency  measures  required  by 
section  175 A  to  be  included  in  the 
maintenance  plan  would  be  triggered  to 
bring  the  area  back  into  attainment. 
Clearly,  the  CAA  and  Congress 
anticipated  that  areas  redesignated  to 
attainment  may  violate  the  NAAQS  in 
the  future,  and  Congress  ensured  in  the 
CAA  that  control  measures  to  remedy 
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the  violation  are  available  if  such 
violations  occur. 

Comment  4Ac — Correlation  of 
emission  levels  with  ozone  levels:  The 
conunenter  asserts  diat  EPA  cannot 
assume  that  emission  levels  correlate 
with  ozone  levels  in  a  linear  or 
consistent  fashion.  Because  the 
Charlestown  and  New  Albany  monitors 
violated  the  1-hour  NAAQS  through 
1999  and  recorded  more  exceedances  in 
1997-98  than  in  1995-96.  even  though 
emissions  were  declining,  the 


commenter  concludes  that  the  States' 
attainment  inventory  approach  is  not  a 
reliable  predictor  of  future  attainment. 

Response  4Ac:  We  believe  that  the 
monitoring  data  confirms  that  the  1999 
level  of  emissions  is  adequate  to  keep 
the  area  in  attainment.  Table  4 
summarizes  the  number  of  estimated 
exceedances  at  each  monitor  in  the  area 
from  1995  through  2000.  It  is  considered 
a  violation  of  the  1-hour  ozone 
NAAQS  3  if  the  average  expected 
exceedances  over  a  three  year  period 


total  more  than  1.0  at  any  one  monitor 
(See  40  CFR  50.9  and  Appendix  H). 

Diuing  1999  and  2000  exceedances  of 
the  1-hour  ozone  standard  were 
measured  at  only  one  of  the  Louisville 
area  monitors.  The  Buckner  monitor  in 
Oldham  County,  Kentucky  had  1.2 
exceedances  in  1999.  Therefore,  over 
the  three-year  averaging  period  from 
1998  through  2000,  there  were 
exceedances  but  no  violations  of  the  1- 
hour  ozone  NAAQS. 


Table  4.— Louisville  Area  1-hour  Ozone  NAAQS  Estimated  Exceedances  From  1995  to  2000 

Indiana  sites 

Kentucky  sites 

Year 

Charlestown, 
Clark  County 

New  Albany, 
Ftoyd  County 

Shepherdsville, 
Bullitt  County 

Bates, 

Jefferson 

County 

Watson, 

Jefferson 

County 

WLKY-TV 

Jefferson 

County 

Buckner, 
OMfiam 
County 

1995  

2.1 
0.0 
3.1 
'3.1 
0.0 

ao 

1.0 
1.0 
2.0 
2.0 
0.0 
OO 

0.0 
0.0 
1.2 
0.0 
00 
0.0 

1.0 
OO 
1.0 
1.2 
OO 
OO 

1.0 
1.0 
0.0 
1.2 
0.0 
0.0 

0.0 
1.1 
0.0 
1.1 
0.0 

ao 

00 

1996  

00 

1997  

21 

1998  „., 

1  1 

1999  J 

1  2 

2000  

0.0 

'  See  Response  1  for  explanation  of  ttie  derivation  of  tffis  value. 


Several  factors  which  cannot  be 
controlled  have  an  effect  on  ozone 
formation,  most  notably  meteorology 
and  the  presence  of  transported  ozone 
or  transported  ozone  precursors.  EPA 
addresses  meteorological  variations  by 
using  long  term  averaging  (EPA's  3-year 
ozone  averaging  period)  and  evaluating 
the  effectiveness  of  a  local  control 
strategy  during  ozone-conducive  years. 
As  Response  3  described,  the  local 
control  strategy  for  Louisville  has  been 
effective  diuing  warmer  than  average 
years.  See  Tables  2  and  3.  See  also  the 
discussion  of  this  issue  in  the  final 
redesignation  rulemaking  for  the 
Cincinnati-Hamilton  area  (65  FR  37886- 
37887.  Jime  19,  2000). 

The  commenter  states  that  "[bjoth  the 
Charlestown  and  New  Albany  monitors 
violated  the  1-hour  NAAQS  through 
1999,  and  both  recorded  more 
exceedances  in  1997-98  than  in  1995- 
96."  In  order  to  test  the  commenter's 
contention  that  temperature  (weather) 
not  emission  reductions  brought  about 
the  lower  ozone  concentrations  in  the 
Louisville  area,  we  ranked  the  average 
ozone-season  temperatiires  for  the  years 
the  commenter  referenced.  The 
percentile  table  (Table  2)  compares  each 
year's  average  temperat\u«  to  the 
average  temperature  during  the  period 
1895-2000,  ranks  the  years  from  coolest 
to  warmest.  Table  2  (see  Response  3) 
shows  that  the  rankings  of  1997-1998 


are  5  and  86  respectively,  and  the 
rankings  of  1999-2000  to  be  82  and  51 
respectively.  It  also  lists  the  rankings  for 
the  years  of  1995-1996  as  69  and  24 
respectively. 

If  weather  is  the  sole  or  most 
significant  influence  on  ozone  levels, 
then  the  period  with  a  lower 
temperature  ranking  should  have  a 
lower  niunber  of  ozone  exceedances  The 
year  1997  was  cooler  but  had  more 
exceedances  than  1995  or  1996.  Diuing 
the  period  1998-1999,  with  the  two 
highest  temperature  rankings  between 
1995  and  2000,  there  were  fewer 
exceedances  than  in  the  1996-1997  or 
1997-1998  periods.  Given  that  ozone 
exceedances  did  not  occur  more 
frequently  in  apparently  ozone- 
conducive  high-temperature  years 
(1998-1999),  it  seems  reasonable  to 
conclude  that  the  improvement  in  air 
quality  that  occurred  during  this 
timeframe  in  the  Louisville  area  is  due 
to  permanent  and  enforceable  emission 
reductions.  See  also  the  discussion  of 
this  issue  in  the  final  redesignation 
rulemaking  for  the  Cincinnati-Hamilton 
area  (65  FR  37886,  June  19,  2000).  Based 
on  its  analyses,  EPA  continues  to 
believe  that  reductions  in  ozone 
precursors  do  lead  to  measurable  ozone 
decreases,  and  therefore,  the  attainment 
inventory  approach  used  by  the  States  is 
an  appropriate  predictor  of  future 
attainment.  Wall  v.  EPA.  supra  at  17-19. 


Comment  4B — Understatement  of 
future  emissions:  The  commenter 
contends  that  even  if  the  emissions 
inventory  approach  was  otherwise 
defensible  here,  Kentucky  has  failed  to 
demonstrate  that  emission  reductions 
projected  for  future  years  will  in  fact  be 
achieved.  The  Kentucky  appears  to  rely 
in  part  on  reductions  claimed  in  their  15 
percent  rate  of  progress  plans,  but  EPA 
has  never  determined  that  the  plans 
actually  demonstrate  the  claimed 
emission  reductions.  The  commenter 
insists  that  the  reductions  claimed  frt>m 
various  15  percent  plan  measures,  as 
well  as  from  other  measures,  are  not 
creditable.  Specifically,  the  conunenter 
claims  that  Kentucky's  Regulation  1.18 
(Rule  Effectiveness)  does  not  require 
any  specified  minimum  level  of 
emission  reduction,  and  that  because 
the  content  of  each  rule  effectiveness 
plan  is  determined  solely  by  the  source, 
these  plans  provide  no  assurance  of  any 
emission  reductions  at  all.  The 
commenter  also  claims  that  emission 
reductions  resulting  from  Regulation 
6.43  (VOC  Reduction  Requirements)  are 
not  creditable,  because  Kentucky  raised 
questions  about  the  legality  of  adopting 
this  regulation,  and  the  reductions 
claimed  are  also  dependent  on  the 
adequacy  of  the  APCDJC's  emissions 
trading  program,  which  EPA  has  not 
approved. 


'  Estimated  exceedances  take  into  account  actual 
monitored  exceedances  and  account  for  days  where 


there  is  missing  data  or  the  data  was  invalidated 
(See  Response  1). 
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Response  4B:  EPA  is  publishing 
elsewhere  in  this  FR  its  final  rulemaking 
action  approving  regulations  contained 
in  Kentucky's  15  percent  plan.  EPA 
hereby  incorporates  the  rationale  and 
responses  of  that  rulemaking  by 
reference.  As  EPA  explains  in  that 
rulemaking,  EPA's  final  attainment 
determination  renders  EPA  approval  of 
Kentucky's  15  per  cent  plan 
unnecessary,  since  that  requirement  is 
no  longer  applicable.  Thus  no  specific 
credits  are  being  approved  as  part  of  the 
15  percent  plan.  Notwithstanding  this 
circumstance,  EPA  has  taken  find 
action  to  approve  the  control  measures 
contained  in  the  plan,  and  these 
measures  will  continue  to  be 
implemented  after  redesignation. 
Therefore,  all  reductions  by  these 
control  measures  are  permanent  and 
enforceable  and  will  continue  to  be 
achieved  after  redesignation.  Indiana's 
15  percent  plan  was  approved  on  May 
7,  1997  (62  FR  24815). 

Comment  4C — Lack  of  resource  and 
enforcement  commitments:  A 
commenter  contends  that  the 
maintenance  plan  is  also  not  approvable 
because  it  lacks  enforcement  programs 
and  commitments  of  legal  authority  and 
resoiuces  to  implement  all  of  the 
measures,  as  required  by  the  CAA  (42 
U.S.C.  7410(a)(2)(E)).  The  commenter 
claims  that  EPA  simply  assumes  that  the 
various  measures  relied  on  for 
continued  and  future  emission 
reductions  will  continue  to  be 
implemented.  See  also  40  CFR  51.111, 
51.280,  57  FR  13498, 13564  (1992). 

Response  4C:  The  Stated  have 
committed  to  select  and  implement  the 
maintenance  plan  contingency  measures 
within  18  months  of  a  violation  of  the 
1-hour  ozone  NAAQS.  The  conunenter 
provided  no  evidence  that  the 
maintenance  plan  fails  to  satisfy  section 
110(a)(2)(E).  The  CAA  does  not  require 
a  separate  level  of  enforcement  for  a 
maintenance  plan  as  a  prerequisite  to 
redesignation.  The  enforcement  program 
approved  for,  and  applicable  to,  the  SIP 
as  a  whole  also  applies  to  the 
maintenance  plan.  The  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  recently 
upheld  EPA's  approval  of  a 
maintenance  plan  without  requiring  a 
separate  commitment  of  resources  and 
authority  (see  Wall  v.  EPA,  supra  at  17- 
19). 

EPA  approved  the  Kentucky  ozone 
SIP  on  January  25. 1980,  (45  FR  6092) 
and  the  Indiana  ozone  SIP  on  January 
18, 1983,  (48  FR  2124),  as  meeting  all 
of  the  requirements  of  section  110, 
which  included  section  110(a)(2)(F),  the 
predecessor  of  current  section 
110(a)(2)(E).  EPA  has  consistently 
interpreted  section  107(d)(3)  as  allowing 


EPA  to  rely  on  prior  approvals  of  SIP 
provisions  when  reviewing 
redesignation  requests.  The  September 
4, 1992,  Calcagni  memorandum 
describes  procedures  that  EPA  regions 
should  use  to  evaluate  requests  to 
redesignate  areas  to  attainment  status. 
The  memo  states:  "An  area  cannot  be 
redesignated  if  a  required  element  of  its 
plan  is  the  subject  of  a 
disapproval.*  *  *  However,  this  does 
not  mean  that  earlier  issues  with  regard 
to  the  SIP  will  be  reopened.  Regions 
should  not  reconsider  those  things  that 
have  already  been  approved  and  for 
which  the  Clean  Air  Act  Amendments 
did  not  alter  what  is  required."  EPA 
does  not  need  to  reconsider  the  issue  of 
whether  the  Kentucky  or  Indiana  SIPs 
met  section  110(a)(2)(E)  requirements 
prior  to  redesignation.  Southwestern 
Pennsylvania  Growth  Alliance  v. 
BroHTier.  144  F.3d  984  (6th  Cfr.  1998). 

Even  if  violations  subsequently  occiu, 
this  does  not  conclusively  establish  that 
state  enforcement  is  so  inadequate  as  to 
make  the  state  enforcement  program 
deficient  under  the  CAA.  EPA  has  not 
made  such  a  finding,  and  even  if  an  area 
is  redesignated,  EPA  retains  authority  to 
make  a  finding  of  feilure  to  implement 
imder  section  173(b)  of  the  CAA  or  to 
require  a  SIP  revision  imder  section 
110(a)(2)(H)  if  it  concludes  that  state 
implementation  and  enforcement  is 
deficient.  The  state  would  thus  remain 
subject  to  EPA  authority  to  improve  its 
enforcement  even  after  the  area  is 
redesignated.  For  purposes  of 
redesignation,  the  area  has  a  fully 
approved  SIP. 

Conunent  4D — Lack  of  accurate 
estimate  of  Tier  D  benefit:  The 
commenter  contends  that  there  is  no 
accurate  estimate  of  Tier  2  benefits. 
Since  EPA  has  recognized  that  better 
data  will  be  available  after  the  issuance 
of  MOBILE6,  the  commenter  believes 
that,  EPA  cannot  allow  the  state  to  claim 
credit  in  its  future  year  emissions 
projections  for  a  specific  level  of  Tier  2 
reductions.  The  commenter  asserts  that 
without  the  Tier  2  reductions  claimed, 
it  does  not  appear  that  future  year  VOC 
emissions  will  be  lower  than  1999 
emissions,  and  therefore,  EPA  cannot 
approve  the  maintenance 
demonstration. 

Response  4D:  EPA  requires  that 
maintenance  plans  reflect  expected 
actual  emission  rates  (see  September  4, 
1992,  Calmgni  memorandum).  Hence, 
once  rules  are  finalized  and  enforceable, 
they  need  be  considered  when 
preparing  maintenance  plans  and 
establishing  MVEBs.  The  MVEBs 
represent  the  emissions  budgets  for 
motor  vehicles  and  are  closely  related  to 
the  emission  reductions  fit}m  the  Tier  2 


program.  EPA  requires  that  1-hour 
ozone  maintenance  plans  contain 
MVEBs  for  ozone  preciusors.  In  order  to 
find  MVEBs  in  plans  adequate,  EPA 
requires  that  the  MVEBs  be  consistent 
with  the  control  measures  in  the 
submitted  maintenance  plan  (40  CFR 
93.118(e)(4)(v)).  EPA  believes  that  once 
a  regulation  is  finalized  and  we  know 
that  the  reductions  will  occur,  it  is  best 
professional  practice,  and  thereby 
required  by  EPA  guidance,  to  account 
for  those  reductions  in  plan 
development.  The  final  Tier  2  low 
sulfur  rulemaking  was  published  on 
February  10,  2000,  (65  FR  6697).  In  this 
case,  the  maintenance  plans,  and  the 
MVEBs,  contained  in  these  plans,  need 
to  reflect  the  reductions  achieved  by  the 
Tier  2  rulemaking. 

EPA  first  estimated  emission 
reductions  from  Tier  2  for  serious  and 
severe  1-hour  ozone  attainment 
demonstration  areas  in  a  memorandum, 
"1-Hour  Ozone  Attainment 
Demonstrations  and  Tier  2/Sulfur 
Rulemaking,"  from  Lydia  N.  Wegman, 
Director,  Air  Quality  Standards  Division 
of  the  Office  of  Air  Quality  Planning 
and  Standards  and  Merrylin  Zaw-Mon, 
Director,  Fuels  and  Energy  Division  of 
the  (then)  OfBce  of  Mobile  Sources  to 
the  Afr  Directors  of  EPA  Regions  1-6,  on 
November  8,  1999.  This  memorandum 
was  the  result  of  a  detailed  analysis  to 
determine  the  best  way  to  estimate  the 
reductions  frt>m  Tier  2  given  the  fact 
that  M0BILE6  had  not  yet  been 
released.  The  purpose  of  the 
memorandum  was  to  advise  the  EPA 
Regional  ofBces  of  the  relationship 
between  1-hour  ozone  attainment 
demonstrations  and  the  emissions 
reductions  that  will  be  achieved  by  the 
Tier  2  rule  and  to  provide  emissions 
data  related  to  that  rule.  A  copy  of  this 
memorandum  and  the  associated 
spreadsheet  is  available  on  the  EPA  web 
site  at  http://www.epa.gov/ttncaaal/tl/ 
meta/m  1 0433.html. 

Subsequently,  in  April  2000,  the 
OfBce  of  Transportation  and  Air  Quality 
(OTAQ)  issued  an  information  sheet  so 
that  other  areas  could  use  the  emission 
reduction  methodology  that  was  used  to 
determine  the  reductions  for  the  serious 
and  severe  ozone  areas.  That 
information  sheet  is  titled,  "M0BILE5 
Information  Sheet  #8 — ^Tier  2  Benefits 
Using  MOBILE5"  and  is  also  available 
on  the  OTAQ  website  at  http:// 
www.epa.gov/oms/m5.htm. 

In  order  to  derive  these  estimates, 
OTAQ  developed  a  special  version  of 
MOBILE  called  "Modified  MOBILESb/ 
Version2,"  for  the  Tier  2  rulemaking. 
Full  documentation  of  the  methods  used 
to  develop  the  estimates  for  VOC  and 
NOx  Tier  2  emission  reductions  are 
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available  in  the  Tier  2  Docket.  To  briefly 
siunmarize  here,  highway  vehicle 
emissions  were  first  estimated  using 
MOBILESb  with  input  files  that 
described  specific  cunditions  (I/M 
program,  temperatures,  fuel  parameters, 
and  registration  distribution).  The 
resulting  emission  factors  were  then 
multiplied  by  correction  factors  in  order 
to  simulate  emission  fectors  that  would 
result  from  proposed  changes  in 
MOBILE  to  be  incorporated  in 
MOBILE6.  Correction  fectws  were 
developed  for  both  a  base  case  (without 
Tier  2  control)  and  a  Tier  2  control  case. 
Because  the  factors  used  were  based  on 
default  national  MOBILE  inputs  and  for 
the  reasons  described  above,  we  do 
recognize  that  the  results  should  be 
viewed  as  interim  approximations 
which  may  change  when  MOBILE6 
becomes  available. 

The  differences  in  grams  per  mile 
shown  in  the  tables  (see  "MOBILES 
Information  Sheet  #8 — Tier  2  Benefits 
Using  MOBILES"  April  2000)  can  be 
multiplied  by  the  appropriate  local 
vehicle  miles  traveled  (VMT)  to  develop 
estimates  of  Tier  2  reductions  in  any 
area  in  any  year  starting  in  2004.  These 
Tier  2  reductions  would  then  be 
subtracted  from  the  total  on-highway 
mobile  emissions  that  were  calculated 
using  MOBILESa  or  MOBILESb  and 
existing  MOBILE  information  sheets. 

EPA  understands  and  acknowledges 
the  Umitations  of  this  information  and 
the  potential  inaccuracies  introduced  by 
the  use  of  national  defaults  and  differing 
baselines.  We  also  recognize  the  need, 
consistent  with  our  guidance,  to  be  able 
to  estimate  reductions  from  this 
program  now,  since  it  is  a  final  rule  that 
we  know  will  provide  emission 
reductions  within  the  scope  of  the  20 
year  transportation  plans,  as  well  as  10 
year  maintenance  plans.  Recognizing 
that  this  is  an  interim  approach,  EPA 
has  required  both  Kentucky  and  Indiana 
to  update  the  MVEBs  in  their 
maintenance  plans  within  two  years 
after  the  release  of  M0BILE6  and 
furthermore,  any  new  conformity 
analysis  in  the  Louisville  area  can  not 
be  found  to  conform  during  the  second 
year  until  budgets  based  on  MOBILE6 
calculations  are  in  place. 

The  modeling  process  is  constantly 
improving  and  EPA  looks  forward  to  the 
release  of  MOBILE6  as  an  improved 
MOB^J:  modeling  tool  that  will  fully 
incorporate  the  Tier  2  reductions.  Until 
that  time,  EPA  has  established  this 
interim  approach  so  that  state  air  quality 
planning  initiatives  can  continue  to 
make  progress  toward  clean  air  goals. 
Furthermore,  recognizing  the  limitations 
of  this  approach,  EPA  has  required  and 


the  States  have  committed  to  use 
MOBILE6  to  develop  new  MVEBs. 

Comment  4E — Mobile  source  budget: 
The  commenter  points  out  that,  given 
the  VOC  MVEB  safety  margin  originally 
proposed  by  the  States  in  their 
submittals,  the  area  does  not  in  fact 
show  that  2012  emissions  of  VOCs  will 
be  less  than  1999  emissions.  The 
commenter  contends  that  EPA  cannot 
allow  the  state  to  revise  the 
maintenance  plan  (MVEB  safety  margin) 
to  correct  the  deficiency  in  the 
amendments  to  the  submittal  without 
providing  another  public  notice  and 
comment  opportiuiity  prior  to  approval 
of  the  redesignation  request  and  the 
maintenance  plan. 

Response  4E:  In  the  FR  proposing 
approval  of  the  redesignation  requests, 
EPA  specified  the  changes  that  the 
States  intended  to  make  to  their  VOC 
MVEB  and  proposed  approval  of  their 
plans  only  if  those  plans  were  amended 
to  incorporate  the  changes.  After 
receiving  the  submittals,  EPA  had 
pointed  out  this  error  in  the  MVEB 
safety  margin  to  the  States.  To  remedy 
this  issue,  Kentucky  submitted  a  letter 
on  May  17,  2001.  and  Indiana  submitted 
a  letter  on  May  29,  2001.  indicating 
their  intent  to  revise  the  maintenance 
plans  so  that  the  amended  documents 
would  include  an  approvable  VOC 
MVEB  of  48.17  tons/day.  2.76  tons/day 
less  than  the  MVEB  included  in  the 
original  submittal.  Based  on  the  States' 
letters,  EPA  was  able  to  specify  the 
exact  VOC  MVEB  of  48.17  tons/day  that 
the  States  were  planning  to  adopt  in 
their  maintenance  plans.  Our  proposed 
approval  demonstrated  how  this  revised 
VOC  MVEB  would  affect  the 
maintenance  plan  and  that  the  revised 
2012  VOC  emission  projections  were 
less  than  the  1999  attainment  year 
emissions.  The  proposal  also  stated  that 
we  could  only  take  final  approval  action 
on  the  maintenance  plans  if  they  were 
in  fact  revised  to  include  the  48.17  tons/ 
day  VOC  MVEB  consistent  with  an 
approvable  maintenance  plan. 

As  noted  by  the  commenter,  it  is  very 
important  that  there  should  be  an 
opportunity  for  public  notice  and 
comment  on  all  significant  aspects  of  a 
plan.  Each  revised  VOC  MVEB  was 
subjected  to  public  hearing  with 
opportunity  for  public  comment. 
Kentucky's  hearing  was  held  on  May  16, 
2001 ,  and  Indiana's  was  held  July  30, 
2001.  Neither  State  received  any  public 
comments  regarding  the  revised  VOC 
MVEB.  Since  there  has  been  public 
notice  with  comment  periods  on  this 
VOC  MVEB  at  both  the  state  and  federal 
level,  and  no  public  comment  has  been 
received  on  the  technical  merits  of  the 
MVEB  itself,  EPA  does  not  believe  an 


additional  public  comment  period  is 
necessary. 

Comment  5 — Contingency  plan:  Two 
commenters  contend  that  the 
contingency  measures  contained  in  the 
maintenance  plans  submitted  by  the 
States  do  not  adequately  address  the 
CAA  requirement  to  include  measures 
that  "assure  that  the  State  will  promptly 
correct  any  violation  of  the  standard 
which  occurs  after  the  redesignation  of 
the  area."  42  U.S.C.  §  7505a(d).  The  first 
commenter  claims  that  EPA  does  not 
explicitly  address  this  requirement  in 
the  proposed  rulemaking:  "Nowhere  has 
EPA  proposed  to  find  that  the 
maintenance  contingency  plan  for 
Lomsville  'assures'  prompt  correction  of 
future  violations.  Nor  is  there  anjrthing 
in  the  record  to  support  such  a  finding." 
The  commenter  further  contends  that 
the  contingency  measures  do  not  meet 
the  requirements  of  EPA  guidance  (see 
September  4, 1992,  Calcagni 
memorandum),  to  "clearly  identify  the 
measures  to  be  adopted,  a  schedule  and 
procedure  for  adoption  and 
implementation,  and  a  si>ecific  time 
limit  for  action  by  the  State. "(Note: 
Responses  to  the  detailed  comments  for 
this  item  are  addressed  below  as 
Responses  5A-5F). 

Comment  5A — Need  for  clearly- 
defined  contingency  measures: 
Regarding  the  requirement  in  EPA 
guidance  to  "clearly  identify  the 
measures  to  be  adopted,"  both 
commenters  contend  that  the  measiires 
identified  in  Kentucky's  and  Indiana's 
plans  must  be  more  clearly  defined.  The 
first  commenter  notes  that  contingency 
measures  in  both  maintenance  plans 
have  yet  to  be  adopted,  and  consist 
solely  of  "lists  of  largely  imdefined 
categories  of  measiu«s  *  *  *{orJ  other 
as-yet  unidentified  measures  *  *  *." 
The  commenter  further  contends  that 
the  subject  maintenance  plans  "[provide 
no]  procedure  for  quantifying  the 
reductions  needed  to  correct  ambient 
violations,  or  any  estimate  of  the 
potential  emission  reduction  benefit 
from  the  listed  measures,  it  provides  no 
basis  for  concluding  that  these 
measures,  if  ever  adopted,  would  assure 
correction  of  any  violations."  The 
second  commenter  argues  for  the 
importance  of  having  "a  more  specific 
plan  to  require  additional  reductions 
from  stationary  sources  and  other 
sources  that  can  be  [readily] 
implemented  by  Board  Order",  based  on 
"the  difficult  history  of  District  efforts  to 
seciu^  across-the-board  reductions  as 
part  of  the  15  percent  plan." 

The  first  commenter  claims  that  more 
specificity  is  needed  for  the  Kentucky 
measures  pointing  out  that  "the 
Kentucky  list  includes  'more  restrictive 
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new  source  review  requirements'  and 
'more  rigorous  vehicle  emissions  testing 
program',  without  giving  any  indication 
of  how  much  'more  restrictive'  or  'more 
stringent'  the  state  has  in  mind."  The 
second  commenter  states  that  the 
contingency  measures  to  require 
"implementation  of  a  program  to  require 
additional  emission  reductions  at 
stationary  sources  for  specific  types  of 
processes  or  an  across-the-board 
reduction  for  the  larger  stationary 
soiuces"  and  "more  restrictive  new 
source  review  requirements"  should  be 
better  defined  prior  to  approval  of  the 
plan. 

In  providing  more  specific  arguments 
of  the  need  for  clearly-defined 
contingency  measures  in  Indiana's 
maintenance  plan,  the  first  commenter 
notes  that  the  list  of  contingency 
measures  includes  "such  items  as 
'broader'  geographic  applicability  of 
existing  programs,  and  application  of 
RACT  to  'smaller'  sources,  without 
giving  any  definition  to  these  vague 
terms." 

Response  5 A:  EPA  believes  that 
Kentucky's  and  Indiana's  maintenance 
plans,  and  the  contingency  measures 
contained  in  those  plans,  are  consistent 
with  the  structure  and  intent  of  the  CAA 
requirements  and  EPA  guidance,  and 
provide  adequate  assurances  of 
adequate  public  health  benefits.  The 
description  of  the  contingency  measures 
contained  in  the  maintenance  plans 
satisfies  the  CAA  requirement  to  assure 
prompt  correction  of  any  monitored 
violations.  As  stated  in  the  September  4, 
1992,  Calcagni  memorandum,  "For 
purposes  of  section  175A,  a  State  is  not 
required  to  have  fully  adopted 
contingency  measures  that  will  take 
effect  without  further  action  by  the  State 
in  order  for  the  maintenance  plan  to  be 
approved.  However,  the  contingency 
plan  is  considered  to  be  an  enforceable 
part  of  the  SIP  and  shoidd  ensure  that 
the  contingency  measures  are  adopted 
expediently  once  they  are  triggered."  As 
the  commenter  notes,  the  guidance  later 
states  that  the  measures  to  be  adopted 
should  be  clearly  identified.  EPA 
believes  that  the  measures  are 
adequately  identified,  and  that  the  goal 
of  returning  the  area  to  attainment  as 
expediently  as  possible  may  be  most 
effectively  achieved  by  reviewing  and 
refining  the  precise  levels  and  scope  of 
the  contingency  measures  at  the  time 
they  are  required  to  be  put  into  effect. 
Each  of  the  contingency  measures  now 
contained  in  the  maintenance  plans  will 
clearly  achieve  emission  reductions  and 
contribute  to  reattainment  of  the  1-hour 
NAAQS  in  the  event  of  a  violation. 
Newer  control  programs  that  would  be 
more  effective  or  advantageous  for  the 


area  may  also  be  developed  after  the 
area  is  redesignated  to  attainment. 
Selecting  and  adjusting  the  stringency  of 
the  measures  that  will  most  effectively 
bring  the  area  back  into  attainment  may 
best  be  performed  at  the  time  of 
response  to  a  violation. 

As  noted  by  the  commenter,  and  as 
the  above  excerpt  from  the  guidance  on 
contingency  measures  goes  on  to  say, 
"*  •  *  the  contingency  plan  is 
considered  to  be  an  enforceable  part  of 
the  SIP  and  should  ensure  that  the 
contingency  measures  are  adopted 
expediently  once  they  are  triggered." 
Kentucky's  maintenance  plan  satisfies 
this  requirement  by  establishing  a  clear 
schedide  to  ensure  expeditious  adoption 
of  clearly  defined  contingency  measures 
in  the  event  of  a  violation.  First,  in  the 
event  of  a  monitored  exceedance  or  if 
periodic  emission  inventory  updates 
reveal  a  greater  than  10  percent  increase 
in  ozone  precursor  emissions,  Kentucky 
and  APCDJC  will  identify  and  evaluate 
existing  control  measures,  and  assess, 
using  available  data  and  technical 
analyses,  the  amount  of  emission 
reductions  needed  to  ensure  that 
repeated  exceedances  of  the  1-hour 
ozone  NAAQS  or  further  emissions 
increases  do  not  occiir.  In  the  event  of 
an  actual  violation,  they  must  adopt, 
within  nine  months,  "one  or  more 
*  *  'contingency  measures  to  reattain 
the  standard."  The  maintenance  plan 
allows  Kentucky  the  freedom  to  select 
the  appropriate  emission  control 
strategy  from  a  number  of  emission 
control  measures  (including  not  only 
one  of  the  contingency  measures  listed 
in  the  plan,  but  also  additional 
contingency  measures  if  new,  more 
advantageous  control  programs  are 
developed  for  the  area),  but  it  must  still 
demonstrate  to  the  EPA  that  the 
emission  controls  wiU  be  adequate  to 
prevent  future  violations  of  the  ozone 
NAAQS.  This  demonstration  process 
will  likely  be  expedited  by  considering 
the  results  of  the  evaluation  completed 
to  address  the  exceedances  that 
preceded  the  violation;  that  evaluation 
should  provide  the  agencies  with  the 
basis  for  identifying,  at  the  time,  which 
of  these  control  measures  would  be 
most  effectively  used  to  achieve  the 
needed  reductions  and  restore  the  area 
to  attainment.  In  simimary,  the  schedule 
presented  by  the  maintenance  plan 
ensures  the  adoption  of  contingency 
measures  within  nine  months  of  a 
violation.  The  inclusion  of  somewhat 
broad,  but  still  clearly  identified, 
categories  of  contingency  measures  in 
the  maintenance  plan,  provides 
Kentucky  with  flexibility  to  select  the 
most  effective  measure(s)  available. 


while  ensuring  compliance  with  the 
contingency  measures  requirement. 
Kentucky  must  implement  such 
measure(s)  within  18  months  following 
the  confirmation  of  a  1-hour  ozone 
NAAQS  violation  in  accordance  with 
175A(b).  EPA  believes  that  these  are 
sufficient  to  assure  that  the 
Commonwealth  will  promptiy  correct 
any  violation  of  the  standard  which 
occurs  after  the  redesignation  of  the 
area. 

Indiana's  maintenance  plan  also 
provides  for  expeditious  action  to 
address  future  ozone  increases.  If  an 
ozone  exceedance  is  monitored,  or  if  the 
level  of  VOC  or  NOx  for  the  entire 
Louisville  area  increases  above  the  1999 
baseline.  Indiana  would  study  the 
situation  and  choose  appropriate  control 
measures  from  those  listed  in  its 
contingency  plan.  Some  of  the  measures 
identified  in  Indiana's  list  of 
contingency  measures  are  clearly 
defined  and  coidd  be  readily  adopted 
and  implemented  by  the  State.  The  full 
scope  of  some  other  measures  in 
Indiana's  plan  has  not  been  specifically 
prescribed,  but  this  allows  the  State  to 
determine  an  appropriate  level  of 
control  to  address  future  ozone 
exceedances  effectively  and 
economically.  The  State  would  adopt 
and  implement  these  control  measures 
as  expeditiously  as  possible,  and  in  no 
case  later  than  18  months  after  Indiana's 
contingency  plan  is  triggered.  If  there  is 
a  monitored  violation  of  the  1-hour 
ozone  NAAQS  in  the  Louisville  area 
(more  than  1.0  expected  exceedances 
over  a  3-year  period),  Indiana  has 
committed  to  choose,  adopt,  and 
implement  suitable  control  measures 
within  18  months. 

Finally,  the  requirement  to  adopt  any 
control  measures  needed  to  attain  the 
NAAQS  as  part  of  the  SIP  gives  the 
public  assurance  that  these  measures 
will  be  carried  out,  if  necessary,  through 
federal  enforcement  or  citizen  suit.  The 
CAA  places  the  burden  on  the  state  to 
demonstrate  that  its  plan,  at  all  times, 
provides  for  attainment  and 
maintenance  of  the  NAAQS,  through 
federally  enforceable  emission 
reductions  sufficient  to  avoid  violations 
of  the  NAAQS.  The  CAA  also  provides 
protections  to  the  public  in  the  event 
that  state  plans  are  not  fully  and 
successfully  implemented  to  achieve  the 
scheduled  emission  reductions  and  air 
quality  improvements.  These 
protections  include  federally  imposed 
nonimplementation  sanctions  and 
opportunities  for  citizens  to  sue  to 
compel  implementation. 

Comment  SB — Need  for  prompt 
implementation  schedule:  Regarding  the 
requirement  in  EPA  guidance  to  "clearly 
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identify  *  *  *  a  schedule  and 
procedure  for  adoption  and 
implementation."  the  second 
commenter  contends  that  the  schedule 
for  implementation  of  contingency 
measures  in  the  event  of  a  monitored 
violation,  as  contained  in  Kentucky's 
maintenance  plan,  fails  to  "assure  *  *  * 
prompt  correct[ion  of]  any  violation". 
This  schedule  allows  Kentucky  to  take 
up  to  nine  months  to  adopt,  and  another 
nine  months  to  implement,  regulatory 
contingency  measures  in  the  event  of  a 
monitored  violation  of  the  1-hour  ozone 
NAAQS,  which,  the  commenter 
contends,  is  not  an  assurance  of  prompt 
correction  of  the  violation. 

Response  5B:  EPA  believes  that  the 
schedule  requiring  adoption  of 
contingency  measures  within  nine 
months  of  a  confirmed  violation, 
followed  by  implementation  of  the 
associated  regulatory  programs  within 
18  months  of  a  confirmed  violation, 
constitutes  prompt,  responsive 
implementation.  While  in  some 
instances,  an  identified  contingency 
measure  may  be  adopted  and 
implemented  in  less  than  18  months, 
more  often,  a  number  of  complicating 
factors  lengthen  the  time  to  complete 
these  actions.  For  example,  in  the  case 
of  stationary  source  controls, 
development  of  the  necessary  regulation 
or  soiuce-specific  SIP  revision 
specifying  additional  controls  may 
occur  quickly.  However,  even  using 
emergency  rulemaking  procedures,  the 
adoption  process  may  take  several 
months.  For  many  types  of  controls, 
nine  months  to  install  and  ensiire 
proper  operation  of  those  controls  is  an 
ambitious  schedule.  In  the  case  of  many 
transportation  control  measures,  as 
noted  by  one  of  the  commenters, 
obtaining  the  necessary  budgets  or 
acquiring  the  necessary  property  for 
such  measiu^s  may  entail  consultation 
with  numerous  local  county  or  city 
governments  or  transportation 
management  agencies.  Thus, 
implementation  of  these  measines  may 
proceed  quickly  following  adoption  of 
these  measures,  but  adoption  of  these 
measures  within  nine  months  from  the 
date  of  violation  is  a  very  expeditious 
schedule.  Overall  EPA  deems  the 
schedule  to  comply  with  the 
requirements  of  175A(d). 

Comment  5C — Authority  to 
implement:  The  second  commenter 
contends  that  the  Kentucky  and  APCDJC 
air  pollution  control  agencies  lack  the 
legal  ability  to  promptly  implement 
contingency  measures  identified  in  the 
plan,  making  those  measures 
"insufficient  under  Section  175A(d)." 
The  commenter  contends  that  the 
agencies  cannot  assure  prompt 


implementation  of  measines  requiring 
"local  coimty  or  city  (or  soon,  merged 
city-coimty)  government  budgetary  or 
regulatory  action."  Therefore,  "(fjor 
each  of  the  proposed  contingency 
measures,  the  state  and  local  air 
pollution  district  should  be  required  to 
explain  whether  the  agency  has  the 
authority  to  implement  the  contingency 
measiire,  and  whether  that  measiu^ 
would  be  implemented  by  Board  Order 
or  by  regulation." 

The  commenter  specifically  requests 
additional  explanation  of  the  agencies' 
authority  to  implement  several  types  of 
measures.  The  commenter  notes  that 
"new  construction  of  pedestrian  and 
non-motorized  vehicles  would  require 
several  activities  beyond  the  control  of 
state  and  local  air  pollution  control 
agencies  including  budgeting  for 
construction  using  funds  not  available 
to  the  air  pollution  district,*  *  *  which 
would  have  to  be  allocated  by  local  or 
state  government,  and  [would  also 
require]  dedication  or  acquisition  of 
areas  for  such  construction."  The 
commenter  also  notes  that  "the  state 
and  local  agencies  should  be  required  to 
assess  and  document  whether  they  have 
the  legal  authority  to  adopt  trip- 
reduction  ordinances,  to  restrict  road 
access  to  HOVs  [high  occupancy  vehicle 
lanes],  to  limit  parking  and  vehicle  use 
in  areas  of  emission  concentration,  and 
to  broaden  emission  testing  programs." 
No  challenge  is  made  to  Indiana's 
authority  to  promptly  implement 
contingency  measures. 

Response  5C:  Chapters  224.10- 
100(30)  and  77.190  of  the  Kentucky 
revised  Statutes  provide  Kentucky  and 
APCDJC  with  broad  authority  to  enact 
orders,  rules  and  regulations  to  reduce 
air  pollution.  Other  subchapters  of  KRS 
77  give  APCDJC  the  power  to"*   *   * 
take  by  grant,  purchase,  gift,  devise,  or 
lease  *  *  *  real  or  personal  property  of 
every  kind  within  or  without  the  district 
necessary  to  the  full  exercise  of  its 
powers."  (KRS  77.060)  and  to  establish 
an  "air  quality  trust  fund  to  be  used  for 
conducting  and  funding  air  quality 
research  and  development  projects 
*   *   *  to  assist  in  implementing  the 
policies  and  purposes  of  this  chapter." 
(KRS  77.127). 

Certain  control  measures  that  may  be 
applied  imder  diverse  circiunstances,  or 
implemented  on  a  volimtary  basis,  may 
not  lend  themselves  to  the  development 
and  adoption  of  specific  regulations,  but 
will  probably  require  the  development 
of  formal  implementation  and/or 
reporting  procedures.  In  such  instances, 
Kentucky  and  the  APCDJC  may  take  an 
active  role  in  promoting  the  use  of  such 
procedures.  In  addition,  it  should  be 
noted  that  this  process  may  be 


community-based,  with  local  residents 
and  industries  taking  the  lead  rather 
than  Kentucky. 

Kentucky  recognizes  that  the 
budgeting  of  funds  for  the  construction 
of  certain  types  of  vehicles  and  roadway 
improvements  requires  the  approval  of 
various  state  and  local  transportation 
agencies.  However,  since  conformity 
will  continue  to  apply  to  the  Louisville 
area  following  redesignation,  Kentucky 
must  continue  to  work  with  these 
agencies  to  ensure  that  conformity 
analyses  continue  to  be  conducted  to 
ensure  that  short-  and  long-term 
transportation  plans  provide  for 
emission  levels  within  the  MVEBs 
provided  in  the  SIP.  Kentucky  also 
continues  to  work  with  these  agencies  to 
improve  the  consultation  process  by 
establishing  and/or  refining  further 
consultation  procedines  that  will 
facilitate  and  streamline  the  process  of 
making  future  conformity 
determinations  for  all  areas,  including 
the  Louisville  area.  Overall  EPA  finds 
that  there  is  adequate  authority  to 
implement  within  the  meaning  of 
175A(d). 

Comment  5D — ^Necd  for  measures  to 
prevent  violation:  Both  commenters 
contend  that  the  Kentucky  maintenance 
plan  contains  inadequate  provisions  to 
respond  to  exceedances,  and/or 
anticipated  violations.  They  contend 
that  Kentucky's  maintenance  plan  is 
insufficient,  as  it  only  commits  to 
evaluate  the  list  of  control  measures  in 
the  event  of  recorded  exceedances  or 
imexpected  growth  (i.e.  greater  than  10 
percent  growth  in  ozone  precursor 
emissions,  based  on  the  periodic 
inventories).  They  are  concerned  that 
the  plan  offers  no  assinance  that 
Kentucky  will  adopt  additional  controls 
to  prevent  a  futxire  violation,  even 
where  analyses  show  that  such  a 
violation  is  likely.  The  first  commenter 
contends  that  "the  lack  of  commitment 
[to  ever  actually  adopt  additional 
controls  to  address  anticipated 
violations]  renders  the  plan  inadequate 
under  the  Act  and  EPA  policy.  EPA 
guidance  expUcitly  requires  die 
maintenance  plan  to  'contain  any 
additional  measures  as  necessary  to 
ensure  that  the  standard  will  not  be 
violated'."  (57  FR  13563).  The  guidance 
further  requires  that  "Any  future 
measures  must  be  implemented  before 
any  violations  might  be  anticipated, 
based  on  tracking  of  the  emission 
inventory."  Id.  llie  state's  plan  here 
meets  none  of  these  requirements."  The 
second  commenter  further  states  that 
"any  exceedances  of  the  1-hour 
standard  should  be  considered  as 
violations  triggering  the  implementation 
of  contingency  measures." 
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Response  5D:  In  the  event  of  a 
monitored  exceedance  or  if  periodic 
emission  inventory  updates  reveal  a 
greater  than  10  percent  increase  in 
ozone  precursor  emissions,  the 
maintenance  plan  requires  Kentucky  to 
initiate  a  study  to  determine  if 
additional  emission  controls  are  needed 
to  prevent  a  future  1-hour  ozone 
NAAQS  violation.  EPA  views  these 
commitments  to  be  adequate  and 
enforceable.  This  approach  is  consistent 
with  the  September  4, 1992,  Calcagni 
memorandiun,  which  states  that  the 
maintenance  plan  should  "identify 
specific  indicators,  or  triggers,  which 
will  be  used  to  determine  when  the 
contingency  measures  need  to  be 
implemented.  The  indicators  would 
allow  the  State  to  take  early  action  to 
address  potential  violations  of  the 
NAAQS  before  they  occuj."  Kentucky's 
maintenance  plan  addresses  this 
requirement  by  identifying  two 
occurrences  that  trigger  a  study  "to 
evaluate  existing  control  measures  to 
see  if  any  further  emission  reduction 
measuires  should  be  implemented  at  that 
time."  This  commitment  allows 
Kentucky  to  take  early  action.  It  does 
reqxiire  Kentucky  to  fidly  evaluate  the 
current  air  quality  status  and  control 
status  of  the  area,  and  determine  if,  and 
what  level  of,  action  should  be 
implemented  to  prevent  further  air 
quality  deterioration.  If  Kentucky 
concludes  from  this  evaluation  that  a 
violation  is  likely,  and  further  controls 
are  needed  to  avoid  such  occurrence, 
the  maintenance  plan  indicates  that 
action  will  be  initiated  "at  that  time." 
The  evaluation,  in  effect,  allows 
Kentucky  to  pro-actively  identify  and 
implement  controls  deemed  necessary 
to  avoid  an  actual  violation.  Should  any 
action  taken  be  insufficient  to  prevent  a 
violation,  Kentucky  is  clearly  aware  of 
their  obligation  to  implement  controls 
within  18  months  of  that  violation. 
Indiana  has  made  similar  commitments 
to  implement  controls  expeditiously  to 
address  ozone  exceedances  and  avoid 
violations  of  the  1-hour  ozone  NAAQS. 

Comment  5£— Commitment  to 
implement  all  existing  SIP  measures: 
The  first  commenter  contends  that 
Kentucky's  and  Indiana's  contingency 
plan  does  not  contain  the  commitment 
mandated  by  the  CAA  that  the  state  will 
implement  all  ozone-control  measures 
in  the  SIP  prior  to  redesignation  (42 
U.S.C.  7505a(d)).  Regardless  of  whether 
the  state  is  ciurently  implementing  all 
required  SIP  measiues,  the  foregoing 
commitment  is  crucial  to  ensuring  that 
the  contingency  plan  will  remain 
adequate  in  the  fritiue  if  the  state  stops 
implementing  pre-redesignation  SIP 


measures.  EPA  does  not  have  the 
discretion  to  approve  the  maintenance 
plan  without  this  mandatory 
commitment. 

Response  5E:  42  U.S.C.  7505(d) 
(section  175A(d))  requires  that  "[s]uch 
provisions  shall  include  a  requirement 
that  the  State  will  implement  all 
measiues  with  respect  to  the  control  of 
the  air  pollutant  concerned  which  were 
contained  in  the  State  implementation 
plan  for  the  area  before  redesignation  of 
the  area  as  an  attainment  area."  There 
are  no  imimplemented  measures  in  the 
Kentucky  Sff  to  which  any 
commitments  under  section  175A(d) 
could  apply.  There  is  no  need  for  the 
Commonwealth  to  commit  to  further 
implementation  in  light  of  the  fact  that 
they  are  continuing  to  implement  all 
measures  contained  in  their  SIP.  Since 
the  section  175A(d)  requirement  to 
implement  all  measures  is  being 
satisfied,  there  is  no  requirement  for  an 
additional  commitment. 

Kentucky's  redesignation  request 
includes  the  following  statement:  "The 
DAQ,  APCD,  and  EPA  have  instituted 
programs  that  will  remain  enforceable 
and  are  hereby  submitted  as  a  plan  to 
maintain  air  quality  which  meets  the  1- 
hoin  ozone  standard  for  the  Kentucky 
portion  of  the  Louisville  1-hour  ozone 
attaiiunent  area.  Sources  are  prohibited 
from  reducing  emissions  controls 
following  the  redesignation  of  the  area 
unless  such  a  relaxation  is  first 
approved  by  the  EPA  as  a  revision  to  the 
Kentucky  SIP."  This  is  a  clear  statement 
of  the  requirement  that  the  regulatory 
programs  (adopted  by  both  the 
Kentucky  Division  of  Air  Quality 
(DAQ),  and  the  APCDJC;  as  well  as, 
EPA's  Federal  measures  relative  to 
control  of  ozone  levels)  which 
constitute  the  regulatory  scheme  for 
reduction  of  ozone  prec\u^ors  instituted 
to  attain  the  1-hour  ozone  NAAQS  in 
the  Kentucky  portion  of  the  Louisville 
area,  having  been  implemented  will 
remain  enforceable.  It  is  clear  that 
Kentucky  has  stated  that  it  prohibits 
sources  from  reducing  emission  controls 
after  redesignation  unless  EPA  approves 
any  change  via  a  SIP  revision.  Such  a 
revision  would  have  to  meet  the 
requirements  of  110(1)  which  requires 
that  the  revision  could  not  interfere 
with  "*  *  *  any  applicable 
requirement  concerning 
attainment  *  *  *"  EPA  considers  that 
imder  these  circiunstances,  the 
requirements  of  42  U.S.C.  7505(d)  are 
satisfied. 

Similarly,  in  its  maintenance  plan, 
Indiana  stated  that  it  intends  to 
maintain  its  current  control  measures 
after  redesignation.  Indiana  has 
committed  that  any  changes  to  its  rules 


or  emission  limits  applicable  to  VOC 
and/or  NOX  sources,  as  required  for 
maintenance  of  the  ozone  standard  in 
Clark  and  Floyd  Counties,  will  be 
submitted  to  EPA  for  approval  as  a  SIP 
revision.  Indiana  further  stated  that 
through  the  Indiana  Department  of 
Environmental  Management's  Office  of 
Air  Quality  and  its  Office  of 
Enforcement  it  has  the  necessary 
resources  to  actively  enforce  any 
violations  of  its  rules  or  permit 
provisions.  After  redesignation,  it 
intends  to  continue  enforcing  all  rules 
that  relate  to  the  emissions  of  ozone 
precursors  in  Clark  and  Floyd  counties. 
Thus  Indiana  also  satisfies  the 
requirements  of  section  175A(d). 

Comment  5F — Adequate 
demonstration  of  maintenance:  The 
second  commenter  voices  concern  over 
the  accuracy  of  the  Kentucky 
maintenance  plan's  demonstration  that 
the  area's  attainment  status  will  be 
maintained  for  at  least  the  next  10  years, 
"due  in  large  part  to  the  increases  in 
mobile  source  emissions  traceable  to 
both  increases  in  vehicle  miles  traveled 
and  to  lower  fuel  efficiency  among  the 
"SUV"  [Sport  Utility  Vehicles]  and  light 
duty  truck  classes  of  vehicles  that 
populate  Louisville's  highways'. 

Response  5F:  The  redesignation 
request  submitted  by  Kentucky 
addresses  the  issue  of  "SUVs"  as 
follows:  "In  2000-2001,  responding  to 
advice  by  EPA,  the  District  undertook  to 
update  the  fleet  characterization  data  to 
support  redesignation  to  attainment 
status.  The  primary  concern  was  that 
market  research  had  shown  a  significant 
shift  from  passenger  automobiles  toward 
sport  utility  vehicles  (SUVs)  over  the 
1990's  decade.  It  was  prudent  to  reflect 
the  shift  toward  larger,  higher-emitting 
vehicles  in  the  MOBILE  modeling  for 
Jefferson  County.  In  response,  the 
District  produced  updated  tables  based 
on  1999  Vehicle  Emission  Testing 
operations  data.  Federal  Highway 
Administration  VMT  mix  data  for 
Indiana  and  Kentucky,  and  draft 
MOBILE6  mileage  accumulation  rates.  A 
spreadsheet  (RDIST99Q.WK1)  was 
developed  to  construct  the  necessary 
tables  from  raw  data  in  a  transparent 
manner,  and  to  fill  in  certain  gaps  in  the 
data.  The  spreadsheet  reconciled 
unavailable  Heavy  Duty  Vehicle  (HDV) 
count  and  usage  data  with  overall  VMT 
mix  and  reasonable  assumptions  about 
local  daily  VMT.  Following  local  peer 
review  of  this  spreadsheet,  the  updated 
tables  were  implemented  into  District 
MOBILE  modeling. 

As  expected,  the  net  effect  of  the 
updated  fleet  tables  was  a  significant 
increase  in  all  emission  factors  over 
prior  estimates.  This  reflected  both  the 
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move  toward  SUVs  and  a  significantly 
higher,  more  accnirate  estimate  of  the 
local  contribution  of  HDVs,  particularly 
interstate  transport  vehicles." 

It  is  clear  from  the  discussion  above 
that  Kentucky  and  the  APCDJC  did 
address  the  issue  of  increases  in 
emissions  from  SUVs  and  light  trucks  in 
the  modeling  of  the  mobile  source 
emissions.  They  foimd  as  the 
commenter  had  suggested  that  there  was 
a  significant  increase  in  all  emission 
factors  over  prior  estimates.  However, 
the  commenter's  "concern  over  the 
accuracy  of  the  maintenance  plan's 
demonstration  that  the  area's  attainment 
status  will  be  maintained  for  at  least  the 
next  ten  years'  is  unfounded.  The 
increased  emissions  were  accounted  for 
and  the  States  have  made  a  commitment 
to  revise  the  mobile  modeling  using 
M0BILE6  when  appropriate. 

EPA,  in  proposing  to  approve 
Kentucky's  and  Indiana's  requests  to 
redesignate  the  Louisville  area  to 
attainment  for  the  1-hour  ozone 
NAAQS,  required  both  States  to  revise 
their  maintenance  plans  to  include  an 
enforceable  commitment  to  revise  the 
MVEBs  using  M0BILE6  (once  it 
becomes  available)  and  to  revise  the 
vex:  MVEB  so  that  the  area's  2012 
projected  emissions  do  not  exceed  the 
1999  attainment  year  emissions.  Both 
States  met  these  requirements  by 
submitting  enforceable  commitment  to 
revise  the  MVEBs  using  MOBILE6  and 
a  revised  MVEB  that  does  not  exceed 
the  1999  attainment  year  emissions. 

Comment  6:  One  commenter 
expressed  concern  over  the  possible 
implementation  of  more  restrictions,  in 
reference  to  the  list  of  contingency 
measures  at  66  FR  33516,  on  individuals 
or  personal  vehicles.  This  commenter 
also  expressed  the  opinion  that  the 
listed  contingency  measures  were 
oppressive,  "designed  to  punish  an 
ordinary  citizen."  In  addition,  the 
commenter  objects  to  the  statement 
"Kentucky  [also]  reserves  the  right  to 
implement  other  contingency."  (sic) 
(The  complete  statement  is  "Kentucky 
also  reserves  the  right  to  implement 
other  contingency  measures  if  new 
control  programs  should  be  developed 
and  deemed  more  advantageous  for  the 
area.")  The  commenter's  objection  is  on 
the  basis  that  this  is  an  open  ended 
"political  ploy  to  do  something  secret 
that  is  not  on  the  list."  The  commenter 
was  concerned  that  "something  secret" 
might  include  higher  "gas  prices."  The 
commenter  questioned  how  the  process 
of  instituting  contingency  measures 
could  be  allowed  without  public 
involvement  and  requested  that  this  not 
be  allowed. 


Response  6:  There  are  contingency 
measures  listed  at  66  FR  33516  which 
if  implemented  in  the  event  of  a 
triggering  mechanism  or  violation  of  the 
1-hour  ozone  NAAQS  may  impact  in 
some  limited  manner  the  operation  or 
use  of  private  vehicles.  The 
implementation  of  the  contingency 
measures  must  follow  applicable  public 
notice  and  public  hearing  procedures 
during  which  the  public  is  invited  and 
encouraged  to  make  comments  or  bring 
forth  information  which  would 
influence  the  decision  under 
consideration.  If  contingency  measiues 
are  required  to  be  implemented,  they 
would  be  for  the  piupose  of  protecting 
the  public  health  and  environment  of 
the  citizens  in  the  Louisville  area  and 
only  implemented  after  following  CAA 
procedures. 

Neither  the  CAA  nor  the  regulatory 
requirements  adopted  by  the  elected 
oflScials  in  the  Louisville  area  are 
"designed  to  pimish  an  ordinary 
citizen."  They  were  and  are  required  by 
law  to  be  adopted  or  amended  in  a 
public  forum  requiring  public  notice 
and  a  public  hearing  process  allowing 
for  citizen  input.  Just  as  the  items  on  the 
list  of  contingency  measures  have,  or 
will  have  to,  imdergo  the  public 
adoption  process,  any  "other 
contingency"  measures  will  also  have  to 
meet  the  same  requirements.  All 
regulations  adopted  for  submittal  to 
meet  federal  requirements  and  SIP 
revisions  submitted  to  EPA  for  approval 
must  contain  proof  of  public  notice  and 
a  public  hearing  before  they  are 
considered  complete.  The  process  for 
adoption  of  contingency  measures  in 
response  to  federal  requirements  must 
be  done  in  a  manner  which  allows  for 
public  participation  or  they  will  not  be 
approved  at  the  federal  level. 

m.  What  Actions  Are  We  Taldng? 

We  are  determining  that  the 
Louisville  area  has  attained  the  1-hour 
ozone  NAAQS.  The  Louisville  area 
includes  the  Kentucky  Counties  of 
Bullitt,  Jefferson.  Oldham;  and  the 
Indiana  Counties  of  Clark,  and  Floyd. 
On  the  basis  of  this  determination,  EPA 
is  also  determining  that  SIP  revisions  to 
address  certain  requirements  of  part  D 
of  title  I  of  the  CAA  need  not  be 
submitted,  since  they  would  no  longer 
be  considered  applicable  requirements 
imder  section  107(d)(3)(E)  for  so  long  as 
the  area  continues  to  attain  the  1-hour 
ozone  NAAQS.  These  requirements 
include  RFP  (see  the  general 
requirements  of  section  172(c)(2)  and 
the  more  specific  requirement  of  section 
182(b)(1)  for  a  plan  that  reduces  VOC 
emissions  by  15  percent),  attainment 
demonstration  requirements  (see  the 


general  requirement  of  section  172(c)(1)) 
and  the  specific  requirement  of  section 
182())  for  a  multi-state  attainment 
demonstration)  and  contingency 
measures  (see  the  general  requirement 
of  section  172(c)(9)). 

We  are  approving  Kentucky's 
redesignation  request  and  redesignating 
the  Kentucky  portion  of  the  Louisville 
nonattainment  area  to  attainment  for  the 
l-hoiu  ozone  NAAQS.  We  are  also 
approving  as  revisions  to  the  Kentucky 
SIP,  the  maintenance  plan  and 
associated  MVEBs  for  the  Kentucky 
portion  of  the  Louisville  nonattainment 
area  that  were  submitted  by  Kentucky 
with  its  redesignation  request.  In  this 
final  rule,  we  are  notifying  the  public 
that  we  believe  the  MVEBs  for  VOC  and 
NOx  in  the  Kentucky  portion  of  the 
Louisville  moderate  interstate 
maintenance  plan  are  adequate  for 
conformity  purposes  and  approvable  as 
part  of  the  maintenance  plan.  We  are 
approvingindiana's  redesignation 
request  and  redesignating  the  Indiana 
portion  of  the  Louisville  nonattainment 
area  to  attainment  for  the  1-hour  ozone 
NAAQS.  We  are  also  approving  as 
revisions  to  the  Indiana  SIP,  the 
maintenance  plan'Hnd  associated 
MVEBs  for  the  Indiana  portion  of  the 
Louisville  nonattainment  area  that  were 
submitted  by  Indiana  with  its 
redesignation  request.  In  this  final  rule, 
we  are  notifying  the  public  that  we 
believe  the  MVEBs  for  VOC  and  NOx  in 
the  Indiana  portion  of  the  Louisville 
moderate  interstate  maintenance  plan 
are  adequate  for  conformity  piuposes 
and  approvable  as  part  6f  the 
maintenance  plan.  We  are  also 
approving  11  Board  Orders  to  control 
NOx  emissions  consistent  with  RACT 
requirements  from  major  NOx  sources 
in  Jefferson  County,  Kentucky. 

Any  challenge  to  EPA's  actions 
regarding  the  redesignation  of  one 
portion  of  the  Louisville  area  shall  not 
be  deemed  to  affect  the  validity  of  the 
redesignation  of  the  other  portion.  The 
Commonwealth  of  Kentucky  and  the 
State  of  Indiana  have  satisfied  all  of  the 
necessary  requirements  of  the  CAA 
relative  to  these  actions. 

IV.  Why  Are  We  Taking  These  Actions? 

We  are  making  a  determination  that 
the  area  has  attained  the  1-hour  ozone 
NAAQS.  EPA  is  basing  this 
determination  upon  three  years  of 
complete,  quality-assured,  ambient  air 
monitoring  data  for  the  1998-2000 
ozone  seasons  that  demonstrate  that  the 
1-hour  ozone  NAAQS  has  been  attained 
in  the  entire  Louisville  area,  and 
preliminary  data  for  the  2001  ozone 
season  that  shows  continuing 
attainment.  Regarding  the  need  to 
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address  the  requir«nents  of  part  D  of 
title  I  of  the  CAA,  EPA  interprets  the 
general  provisions  of  subpart  1  of  part 
D  of  title  I  (sections  171  and  172)  and 
the  more  specific  attainment 
demonstration  and  related  provisions  of 
subpart  2  (section  182)  to  not  require  the 
submission  of  SIP  revisions  concerning 
RFP,  attainment  demonstrations,  or 
contingency  measures  for  areas  where 
the  monitoring  data  show  that  the  area 
is  attaining  the  1-hour  ozone  NAAQS 
(See  Sierra  Club  vs  EPA,  99  F.3d  1551 
(10th  Or.  1996)).  This  rationale  is 
described  in  the  May  10, 1995,  Seitz 
memorandum.  EPA  has  previously 
applied  this  interpretation  in  a  number 
of  areas,  including  Salt  Lake  and  Davis 
Counties,  Utah  (60  FR  36723,  July  18, 
1995);  Grand  Rapids,  Michigan  (61  FR 
31831,  Jime  21, 1996);  Cleveland-Akron- 
Lorrain  (61  FR  20458,  May  7. 1996);  and 
Cincinnati,  Ohio  (65  FR  37879,  June  19, 
2000).  All  previously-approved  SIP 
revisions  are  not  afiiected  by  this  action 
and  must  continue  to  be  implemented 
and  enforced.  This  includes  Indiana's 
15  percent  plan  approved  on  May  7, 
1997,  (62  FR  24815). 

We  are  redesignating  the  Kentucky 
and  Indiana  portions  of  the  Louisville 
area  because  the  area  has  attained  three 
years  of  ambient  air  quality  monitoring 
data  demonstrating  that  the  1-hour 
ozone  NAAQS  has  been  attained,  and 
both  the  Kentucky  and  Indiana  portions 
of  the  area  have  satisfied  the  other 
criteria  for  redesignation.  We  are 
approving  Kentucky's  and  Indiana^s 
maintenance  plans,  including  the 
MVEBs,  that  were  submitted  with  the 
State's  redesignation  requests  as 
revisions  to  the  Kentuc^  and  Indiana 
SIPs,  because  these  plans  meet  the 
requirements  of  section  175A  and 
107(d).  We  are  also  notifying  the  public 
that  we  believe  the  MVEBs  for  VOC  and 
NOx  for  the  Kentucky  and  Indiana 
Louisville  moderate  interstate 
maintenance  plan  are  adequate  for 
conformity  purposes  and  approvable  as 
part  of  the  maintenance  plans,  because 
in  addition  to  meeting  the  requirements 
of  section  175A  and  107(d),  adequate 
opportunity  for  public  comment  on 
these  MVEBs  was  provided  through  the 
adequacy  process  (posted  April  13, 
2001)  and  in  the  NPR  (66  FR  33505, 
June  22,  2001).  In  the  NPR,  EPA 
explained  that  we  could  not  approve  the 
originally-submitted  VOC  MVEB  unless 
the  States  revised  this  MVEB,  by 
adjusting  the  safety  margin,  so  that  the 
MVEB  would  not  exceed  attainment 
year  VOC  emissions.  The  States 
corrected  the  VOC  MVEB  accordingly  in 
July  9,  2001  and  August  24,  2001 


supplements  to  their  original 
redesignation  requests. 

Finely,  we  are  approving  11  Board 
Orders  relating  to  control  of  NOx 
sources  in  Jefferson  County,  Kentucky 
submitted  by  Kentucky  on  November 
12, 1999,  and  May  23,  2001,  because 
they  satisfy  the  NOx  RACT 
requirements  of  182(f)  of  the  CAA. 

V.  What  Are  the  Effects  of  These 
Actions? 

These  actions  determine  that  the 
Louisville  area  has  attained  the  1-hour 
ozone  NAAQS  and  that  the 
requirements  of  sections  172(c)(1)  and 
182(j)  concerning  submission  of  an 
ozone  attainment  demonstration,  the 
requirements  of  sections  1 72(c)(2)  and 
182(b)(1)  concerning  submission  of  a  15 
percent  VOC  emission  reduction  plan, 
and  the  requirements  of  section 
172(c)(9)  concerning  contingency 
measures  for  RFP  or  attainment  are  not 
applicable  to  the  Louisville  area. 
However,  all  controls  previously 
approved  for  the  area  by  EPA  must 
continue  to  be  implemented.  Kentucky 
and  Indiana  must  continue  to  operate  an 
appropriate  ozone  air  qualify 
monitoring  network,  in  accordance  with 
40  CFR  part  58,  to  verify  the  ozone 
attainment  status  of  the  area.  The  air 
qualify  data  relied  upon  to  determine 
that  the  area  is  attaining  the  ozone 
standard  must  be  consistent  with  40 
CFR  part  58  requirements  and  other 
relevant  EPA  guidance. 

The  redesignation  changes  the  official 
designation  of  the  Kentucky  Counties  of 
Bullitt,  Jefferson,  Oldham,  and  the 
Indiana  Coimties  of  Clark,  and  Floyd 
from  nonattainment  to  attainment  for 
the  1-hour  ozone  NAAQS.  It  also 
approves  as  a  SIP  revision  and  puts  into 
place  plans  for  maintaining  the  1-hour 
ozone  NAAQS  for  the  next  10  years. 
These  maintenance  plans  include 
contingency  measures  to  correct  any 
future  violations  of  the  1-hour  ozone 
NAAQS.  These  maintenance  plans 
establish  MVEBs  for  the  Louisville  area 
for  the  purposes  of  transportation 
conformify.  These  MVEB  are  now  48.17 
tons  per  summer  day  VOC  and  92.93 
tons  per  sununer  day  NOx  for  the  year 
2012.  Finally,  this  action  also  approves 
11  Board  Orders  for  sources  of  NOx  in 
Jefferson  County,  Kentucky. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 


Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  This  action  also  redesignates 
an  area  to  attainment,  an  action  that 
affects  the  status  oLa  geographical  area 
and  does  not  impose  any  new  regulatory 
requirements  on  sources.  Redesignation 
of  an  area  to  attainment  under  section 
107(d)(3)(E)  of  the  Clean  Air  Act  does 
not  impose  any  new  requirements  on 
small  entities.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantiy  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  action  also  redesignates  an 
area  to  attainment.  The  redesignation 
merely  affects  the  status  of  a 
geographical  area,  does  not  impose  any 
new  requirements  on  sources,  or  allows 
a  state  to  avoid  adopting  or 
implementing  other  requirements,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
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Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997],  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Additionally,  redesignation  is 
an  action  that  affects  the  status  of  a 
geographical  area  but  does  not  impose 
any  new  requirements  on  sources.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  FR.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 


FR.  This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  24,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations,  Nitrogen  oxides.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  October  3.  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Dated:  October  3.  2001. 
David  A.  Ullrich, 
Acting  Regional  Administrator,  Region  5. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P— Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (x)  to  read  as  follows: 

§52.777    Control  stratsgy:  photochemical 
oxidants  (hydrocarbons). 

***** 

(x)  The  request  submitted  by  Indiana 
on  April  11,  2001  and  supplemented  on 
August  24,  2001,  to  redesignate  the 
Indiana  portion  of  the  Louisville 
moderate  interstate  ozone 
nonattainment  area  fit)m  nonattainment 
to  attainment  was  approved  on  October 
23,  2001.  The  motor  vehicle  emissions 
budgets  for  VOC  and  NOx  in  the  Indiana 
portion  of  the  Louisville  moderate 
interstate  maintenance  plan  are 
adequate  for  conformity  purposes  and 
approvable  as  part  of  the  maintenance 
plan.  The  1-hour  ozone  standard 
maintenance  plan  motor  vehicle 
emission  budgets  for  the  entire 
interstate  Louisville  area  for  the 
purposes  of  transportation  conformity 
are  now  48.17  tons  per  siunmer  day  of 
VOC  and  92.93  tons  per  simuner  day  of 
NOx  for  the  year  2012. 

SubfMft  S— Kentucky 

3.  Section  52.920  is  amended: 

a.  By  adding  new  entries  to  the  end 
of  the  table  in  paragraph  (d). 

b.  By  adding  a  new  entry  in  nimierical 
order  to  the  table  in  paragraph  (e).  The 
additions  read  as  follows: 

§52.920    Identtfication  of  plan. 

***** 

(d)*  *  * 


EPA-Approved  Kentucky  Source-Specific  Requirements 


Name  of  source 


Permit  numt)er 


State  effec- 
tive date 


EPA 

approval 

date 


Federal  Register  Notice 


Board   Order   American    Syntttetic    Rubt>er 

Company. 
Board  Order  E.  I.  du  Pont  de  Nemours  & 

Company 
Board  Order  Ford  Louisville  Assembly  Plant 


Board  Order  General  Electric  Company 
Board  Order  Kosmos  Cement  Company 


Board  Order  Louisville  Gas  and  Electric 
Company.  Cane  Run  Generating  Station. 

Board  Order  Louisville  Gas  aruj  Electric 
Company,  Mill  Creek  Generating  Station. 


NOx  RACT 

20/00. 
NOx  RACT 

21/01. 
NOx  RACT 

08/99. 
NOx  RACT 

17/01. 
NOx  RACT 

15A)0. 
NOx  RACT 

18/00. 
NOx  RACT 

18/00. 


Plan  12/ 
Plan  02/ 
Plan  1 1/ 
Plan  01/ 
Plan  11/ 
Plan  10/ 
Plan  10/ 


01/01/01 
03/01/01 
01/01/00 
03«)1/01 
01/01/01 
01/01/01 
01/01/01 


10^23/01 
10/23«)1 
10/23/01 
10/23/01 
ia/23A)1 
10/23A)1 
10/23/01 


66  FR  53684 
66  FR  53684 
66  FR  53684 
66  FR  53684 
66  FR  53684 
66  FR  53684 
66  FR  53684 
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EPA-APPROVED  KENTUCKY  Source-Specific  REQUIREMENTS— Continued 


Name  of  source 


Permit  number 


State  effec- 
tive date 


EPA 

approval 

date 


Federal  Register  Notice 


Board    Order    Louisville    Medical    Center    NOx  RACT  Plan  2/  04/01/01 

Steam  Plant.  21/01. 

Board  Order  Oxy  Vinyls,  LP  NOx  RACT  Plan  12/  01/01/01 

20/00. 
Board  Order  Rotim  and  Haas  Company NOx  RACT  Plan  12/  01/01/01 

20/00. 
Board  Order  Texas  Gas  Transmission NOx  RACT  Plan  11/  01/01/00 

08/99. 


10/23/01  66  FR  53685 

10/23/01  66  FR  53685 

10/23/01  66  FR  53685 

10/23/01  66  FR  53685 


(e) 


EPA-Approved  Kentucky  Nonregulatory  Provisions 


/Vppendix 


Title/subject 


State  EPA 

effective  approval 

date  date 


Federal  Register 
notice 


23 Louisville  Ozone  Maintenance  Plan 


10/23/01 


66  FR 
53685 


4.  Section  52.930  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§52.930    Control  strategy:  Ozone. 

***** 

(k)  The  redesignation  request 
submitted  by  the  Commonwealth  of 
Kentucky,  on  March  30,  2001,  and 
supplemented  on  July  9,  2001,  for  the 
Kentucky  portion  of  the  Louisville 
moderate  interstate  ozone 
nonattainment  area  from  nonattairunent 
to  attainment  was  approved  on  October 
23,  2001.  The  motor  vehicle  emissions 


Designated  area 


budgets  for  VOC  and  NOx  in  the 
Kentucky  portion  of  the  Louisville 
moderate  interstate  maintenance  plan 
are  adequate  for  conformity  purposes 
and  approvable  as  part  of  the 
maintenance  plan.  The  1-hoiu'  ozone 
standard  maintenance  plan  motor 
vehicle  emission  budgets  for  the  entire 
interstate  Louisville  area  for  the 
purposes  of  transportation  conformity 
are  now  48.17  tons  per  siunmer  day  of 
VOC  and  92.93  tons  per  summer  day  of 
NOx  for  the  year  2012. 

Indiana— Ozone  (1-Hour  Standard) 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  81.315  is  amended  by 
revising  the  entry  for  the  "Louisville 
Area"  in  the  Indiana-Ozone  (1-Hour 
Standard)  table  to  read  as  follows: 

§81.315    Indiana. 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Louisville  Area: 
Claris  County 
Floyd  County 


10/23/01 
10/23/01 


Attainment 
Attainment 


■  This  date  is  November  15,  1990  unless  otherwise  noted. 


3.  Section  81.318  is  amended  by 
revising  the  entry  for  the  "Louisville 


Area"  in  the  Kentucky -Ozone  (1-Hour 
Standard)  table  to  read  as  follows: 


§81.316    Kentudcy. 
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Kentucky— Ozone  (I-Hour  Standard) 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


[               •  •      • 

Louisville  Area: 

Bullitt  County , 10/23/01     Attainnwit 

Jefferson  County 10/23/01    Attainment 

OWham  County ^ 10/23/01    Attainment 


'  This  date  is  November  15,  1990  unless  otherwise  noted. 


•        •        •        •        * 

(FR  Doc.  01-25894  Filed  10-22-01;  8:45  am] 
BNJJNG  CODE  SSaO-50-P 


£>■ 

ENVIRONMENTAL  PROTECTION 

^H 

AGENCY 

^M 

40  CFR  Part  52 

?^1 

[KY-75-1;  KY-97-1-200109, 

FRL-7062-8] 

m 

Approval  and  Promulgation  of 
Imptofflentation  Plans  Kentucky: 
Approval  of  Revisions  to  Kentucky 
State  Implementatkin  Plan 

agency:  Environmental  Protection 

^^M 

Agency  (EPA). 

^1 

ACTION:  Final  rule. 

SUMMARY:  On  September  13,  1999.  EPA 
published  a  direct  final  rule  approving 
and  an  accompanjring  notice  of 
proposed  rulemaking  proposing  to 
approve  the  15  percent  Rate-of-Progress 
Plan  (15  percent  plan)  for  the  Louisville 
moderate  1-hour  ozone  nonattainment 
area  which  was  submitted  on  November 
12, 1993,  and  amended  on  April  5, 
1994,  and  June  30,  1997.  As  stated  in 
the  Federal  Register  document,  if 
adverse  or  critical  comments  were 
received  by  October  13,  1999,  the 
effective  date  would  be  delayed  and 
timely  notice  would  be  published  in  the 
Federal  Register.  Due  to  receipt  of 
adverse  comments  within  the  comment 
period,  EPA  withdrew  the  direct  final 
rule  on  November  3, 1999,  in  order  to 
address  all  public  comments  received. 

This  action  addresses  the  adverse 
comments  related  to  the  approvability  of 
the  emission  reduction  measures  and 
grants  final  approval  to  the  nUe 
revisions  and  die  1990  Base  Line 
Emissions  Inventory.  No  comments 
were  received  relating  to  the  1990  Base 
Line  Emissions  inventory. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  November  23,  2001. 

ADDRESSES:  Copies  of  the  State 
submittal(s)  are  available  at  the 


following  addresses  for  inspection 
during  normal  business  hoius: 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.  Atlanta,  Georgia 
30303-8960. 
Department  for  Environmental 
Protection,  Natural  Resources  and 
Environmental  Protection  Cabinet, 
Division  of  Air  Quality,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601. 
Air  Pollution  Control  District  of 
Jefferson  County,  850  Barrett  Avenue, 
Suite  205,  Louisville,  Kentucky 
40204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Martin  of  the  EPA  Region  4  staff 
at  (404)  562-9036. 
martin.scott@epa.gov. 

SUPPI.EMENTARY  MFORMATK)N: 
L  Background 

On  September  13,  1999,  EPA 
published  a  direct  final  rule  (64  FR 
49404)  approving  and  an  accompanying 
notice  of  proposed  rulemaking  (64  FR 
49425)  proposing  to  approve  the  15 
percent  plan  for  the  Louisville  moderate 
1-hour  ozone  nonattainment  area  which 
was  submitted  on  November  12,  1993, 
and  amended  on  April  5,  1994,  and  June 
30,  1997.  This  submittal  was  required 
by  Section  182(b)(1)(A)  of  Uie  Clean  Air 
Act,  as  amended  in  1990  (CAA)  in  order 
to  demonstrate  reasonable  further 
progress  (RFP)  in  attaining  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  As  stated  in  the  Federal 
Register  docimient,  if  adverse  or  critical 
comments  were  received  by  October  13, 
1999,  the  effective  date  would  be 
delayed  and  timely  notice  would  be 
published  in  the  Federal  Register.  Due 
to  receipt  of  adverse  comments  within 
the  comment  period,  EPA  withdrew  the 
direct  final  rule  on  November  3, 1999, 
(64  FR  59644)  in  order  to  address  all 
public  comments  received  in  a 
subsequent  final  rule. 

In  a  separate  action,  EPA  is  finalizing 
it's  proposal  (66  FR  27483)  to  determine 
that  the  Louisville  moderate  ozone 


nonattainment  area  has  attained  the 
public  health-based  1-hour  ozone 
NAAQS.  The  Louisville  area  includes 
the  Kentucky  Counties  of  Jefferson, 
Bullitt  and  Oldham  and  the  Indiana 
Counties  of  Clark  and  Floyd.  This 
determination  is  based  on  three  years  of 
complete,  quality-assured,  ambient  air 
monitoring  data  for  the  1998  to  2000 
ozone  seasons  that  demonstrate  that  the 
area  has  attained  the  ozone  NAAQS.  On 
the  basis  of  this  determination,  EPA  is 
also  determining  that  State 
implementation  plan  (SIP)  submissions 
for  certain  RFP  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements,  of 
part  D  of  title  1  of  the  CAA  are  no  longer 
required  for  the  Louisville  area.  All 
previously  approved  SIP  revisions  must 
continue  to  be  implemented  and 
enforced  and  are  not  affected  by  this 
action. 

EPA's  final  action  on  the 
determination  of  attainment  eliminates 
the  need  for  approval  of  the  15  percent 
plan  and  therefore  no  further  action  will 
be  taken  on  the  demonstration  that  this 
reduction  was  achieved.  However,  the 
control  measures  contained  in  the  15 
percent  plan  have  been  implemented 
prior  to  attainment  of  the  1-hour  ozone 
NAAQS.  This  action  addresses 
comments  related  to  the  approvability  of 
the  control  measures  and  grants  final 
approval  to  the  rule  revisions  and  the 
1990  Base  Line  Emissions  Inventory, 
although  no  action  is  taken  on  the  15 
percent  demonstration  itself  since  it  is 
no  longer  required. 

n.  Analysis  of  State's  Submittal 

The  comment  and  response  is 
summarized  below: 

Comment  1 

Regulation  1.18:  Rule  Effiectiveness 

Jefferson  County  is  claiming  6.37  tons 
per  day  in  volatile  organic  compound 
(VOC)  reductions  from  its  "Rule 
Effectiveness"  program.  This  program 
requires  sources  to  develop  and 


implement  a  "rule  effectiveness 
improvement  plan."  There  is  no 
TTiiniTniim  level  of  effort  or  improvement 
required  under  the  rule,  no  standard  for 
judging  whether  a  particular  plan  is 
adequate  or  inadequate,  and  no 
requirement  that  the  Coimty  actually 
review  and  approve  or  disapprove  the 
plan.  Nor  does  the  County  explain  how 
it  developed  the  6.37  ton  per  day 
estimate  of  VOC  reductions  fit>m  this 
program.  Further,  although  the  rule 
requires  plans  to  be  implemented  by 
November  15,  1996,  there  is  no  evidence 
in  the  record  that  this  in  foct  occurred. 

Under  these  circiunstances,  the 
County's  Rule  Effectiveness  program  is 
neither  approvable  nor  creditable. 
Because  the  rule  does  not  require  any 
specified  level  of  emission  reduction, 
and  the  content  of  each  rule 
effectiveness  plan  is  determined  solely 
by  the  source,  there  is  no  assurance  of 
any  emission  reductions  at  all.  The 
Clean  Air  Act  (the  Act)  and  EPA 
guidance  do  not  allow  approval  or 
crediting  of  undefined,  hypothetical  SIP 
measures.  EPA  can  approve  and  credit 
only  clearly  defined,  real,  permanent, 
and  enforceable  measures.  57  FR  13498, 
13509  (1992).  In  fact,  EPA  guidance 
explicitly  requires  that  any  benefits 
claimed  bom  rule  effectiveness 
improvement  must  be  documented  at  a 
minimum  by  conducting  a  post- 
implementation  source  specific 
emissions  study.  EPA,  Guidance  for 
Growth  Factors,  Projections,  and 
Control  Strategies  for  the  15  Percent 
Rate-of  Progress  Plans,  at  45  (EPA-452/ 
R-93-002,  March  1993)  (hereinafter, 
"15  percent  guidance").  Only  where 
such  studies  have  documented 
additional  emission  reductions  due  to 
rule  effectiveness  measures  can  EPA 
grant  credit  for  such  measures  toward 
the  required  1 5  percent  rate  of  progress. 
For  all  the  foregoing  reasons,  the 
County's  rule  effectiveness  program 
cannot  be  credited  with  any  emission 
reductions. 

Response 

Regulation  1.18,  Rule  Effectiveness, 
states  that  all  sources  subject  to  this 
regidation  shall  complete  and  return,  by 
the  date  specified,  a  questionnaire 
supplied  by  the  District  that  will 
determine  the  current  procedures  that 
impact  rule  effectiveness  evaluation, 
induding  but  not  limited  to:  employee 
training,  maintenance  procedures, 
monitoring  procedures,  and  record 
keeping  meUiods.  Sources  were  required 
to  submit  a  detailed  rule  effectiveness 
implementation  plan  to  the  District. 
These  plans  were  implemented  as 
expeditiously  as  practicable  but  no  later 
than  November  15, 1996,  as  required  by 


the  District's  rule.  The  District  has 
submitted  the  rule  effectiveness  plans  to 
EPA,  and  they  are  available  for 
inspection  at  the  Region  4  offices. 

"The  above  referenced  EPA  guidance 
states  that  rule  effectiveness 
improvements  must  reflect  real 
emissions  reductions  resulting  from 
specific  implementation  program 
improvements.  However,  the  guidance 
does  not  require  a  specified  level  of 
emission  reductions  be  established  in 
rule  effectiveness  improvement  plans. 
Additionally,  as  stated  above,  the  final 
action  on  the  determination  of 
attainment  for  the  Louisville  area 
eliminates  the  need  for  the  approval  of 
the  15  percent  plan  and  the  specific 
level  of  emission  reduction  credits. 
Therefore,  EPA  is  granting  approval  to 
Regulation  1.18. 

Comment  2 

Regulation  6.43:  VOC  Emission 
Reduction  Requirements 

The  Coimty  claims  3.56  tons  per  day 
in  reductions  from  regulation  6.43. 
During  the  County's  process  for 
adopting  this  nde,  the  Conunonwealth 
raised  questions  about  the  legality  of 
adopting  source  specific  emission  limits 
by  rule.  The  Coimty  responded  by 
offering  assurances  that  it  would  obtain 
written  commitments  from  each  soiut:e 
not  to  challenge  the  legality  of  the  rule 
on  this  basis.  The  record  does  not 
indicate  whether  these  written 
conmiitments  were  ever  obtained  from 
all  affected  sources.  Given  the  legal 
doubts  raised  by  the  Commonwealth, 
EPA  cannot  credit  emission  reductions 
from  any  soiuce  that  has  not  signed 
such  a  commitment. 

Response 

According  to  the  December  13, 1996, 
Air  Pollution  Control  District  Comment 
and  Response  Document  relating  to 
Regulation  6.43,  the  following  comment 
was  made  by  Mr.  John  Homback, 
Director,  Kentucky  Division  for  Air 
Quality:  "The  regulation,  as  proposed, 
specifically  identifies  each  company  by 
name  and  sets  the  required  emission, 
equipment,  and  operational 
requirements  for  tbat  company.  The 
regulation  states  that  the  listed 
companies  have  voluntarily  agreed  to 
the  requirements  of  the  regulation.  This 
regidation,  as  written,  would  probably 
constitute  special  legislation  in 
violation  of  Sections  59  and  60  of  the 
Commonwealth's  Constitution.  The 
Division  recommends  that  the 
regidation  be  rewritten  and  promulgated 
without  the  specific  listing  of  company 
names  and  their  individual  emission 
reduction  limits."  The  following 


response  was  given:  "The  District 
disagrees.  The  District  does  not  believe 
that  this  regulation  constitutes  special 
legislation.  The  category  of  stationary 
sources  to  which  this  regulation  applies 
is  all  of  the  stationary  sources  who 
volimteered  to  be  regulated  pursuant  to 
this  regulation.  Each  stationary  source  is 
treated  equally  in  that  each  is  required 
to  meet  the  requirements  for  which  they 
have  voluntarily  agreed.  The  District 
vfiU  ask  the  Air  Pollution  Control  Board 
(Board)  to  adopt  the  proposed  changes." 

The  revisions  were  adopted  by  the 
Board  on  December  18, 1996.  Based  on 
responses  bom  the  District,  and  the 
Board's  action,  EPA  believes  that  the 
District  has  the  authority  to  adopt  and 
implement  these  regulations  without 
need  for  additional  commitments  from 
regulated  entities  and  that  the 
regulations  are  therefore  creditable  as 
SIP  measures.  Additionally,  as  stated 
above,  the  final  action  on  the 
determination  of  attainment  for  the 
Louisville  area  will  eliminate  the  need 
for  the  approval  of  the  1 5  percent  plan 
and  the  specific  level  of  emission 
reduction  credits.  Therefore,  EPA  is 
granting  approval  to  Regulation  6.43. 

Comment  3 

Regulation  6.43:  VOC  Emission 
Reduction  Requirements 

Because  the  emission  limits  set  by 
rule  6.43  can  be  met  by  emissions 
trading,  the  reductions  claimed  from  the 
rule  6.43  are  dependent  on  the  adequacy 
of  the  County's  emissions  trading 
program.  Accordingly,  we  question  how 
EPA  can  propose  to  credit  all  of  the 
claimed  reductions  from  the  rule  when 
the  County's  trading  program  has  not 
been  approved  by  EPA,  and  when  the 
Agency  has  specifically  stated  that  the 
program  does  not  meet  EPA  guidance  64 
FR  49406. 

Response 

The  June  30, 1997,  SIP  submittal 
contains  three  different  versions  of 
Regidation  6.43  adopted  September  21, 
1994,  December  18,  1996.  and  May  21. 
1997.  The  September  1994  and 
December  1996  versions  contained 
section  5:  Compliance  Plan  and 
Schedule.  This  section  did  allow  the 
affected  sources  to  meet  the  emission 
reduction  requirements  by  utilizing  the 
emissions  trading  program  in  Regulation 
2.12:  Emission  Trading.  However,  the 
May  1997  version  deletes  section  5: 
Compliance  Plan  and  Schedule. 
Therefore,  sources  cannot  meet  the 
emission  reduction  requirements 
through  an  emissions  trading  program. 
Thus,  EPA  concludes  that  this 
regulation  is  approvable. 
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Comment  4 

Audit  Privilege  and  Immunity  Law 

EPA  seeks  to  discount  the  impact  of 
Kentucky's  audit  privilege  and 
immunity  (API)  law  by  asserting  that  it 
does  not  impact  on  federal  enforcement, 
hi  order  to  be  approvable,  however,  the 
plan  must  be  enforceable  by  the  state  as 
well  as  the  federal  government.  42 
U.S.C.  7410(a)(2)(A),  (C).  (E).  Among 
other  things,  the  state  must  adopt 
enforceable  emission  limits,  adopt  a 
program  for  enforcement  of  the  plan, 
and  provide  assurances  that  it  will  have 
adequate  authority  to  carry  out  the  plan 
(and  is  not  prohibited  by  any  provision 
of  state  law  from  doing  so).  An  API  law 
that  hampers  state  and  local 
enforcement  is  flatly  contrary  to  these 
requirements  of  the  Act.  EPA  has 
previously  identified  Kentucky's  law  as 
an  impediment  to  approval  of  state 
programs  under  the  CAA,  and  must 
address  this  matter  squarely  prior  to 
final  approval  of  the  submitted  plan. 
Further,  EPA  cannot  credit  any  emission 
reductions  claimed  under  the  plan  for 
sources  that  can  evade  enforcement 
action  via  the  state  API  law. 

Response 

On  December  6,  2000,  EPA  issued  a 
notice  of  deficiency  (NOD)  to  Kentucky 
(65  FR  76230).  This  NOD  was  based 
upon  EPA's  finding  that  the 
Commonwealth's  audit  privilege  and 


immunity  law,  KRS  224.01-040,  unduly 
restricted  Kentucky's  ability  to 
adequately  administer  and  enforce  the 
criminal  enforcement,  civil  penalty  and 
public  access  provisions  of  its  title  V 
program,  which  was  previously  granted 
interim  approval  status.  In  response,  the 
Kentucky  General  Assembly  amended 
KRS  224.01-040  to  address  these 
deficiencies.  This  amendment  was 
signed  by  the  Governor  on  March  19, 
2001  and  became  effective  on  June  16, 
2001.  EPA  reviewed  the  amendments 
and  concluded  that,  as  of  the  effective 
date,  all  issues  identified  in  the  NOD 
were  resolved. 

Approval  of  Supporting  Regulations 

EPA  is  granting  final  approval  to  the 
following  regulations: 

Regulation  1.18  Rule  Effectiveness, 
adopted  September  21, 1994. 

Regulation  6.40  Standards  of 
Performance  for  Gasoline  Transfer  to 
Motor  Vehicles  (Stage  D  Vapor 
Recovery  and  Control),  amended 
August  9, 1993. 

Regulation  6.43  Volatile  Organic 
Compound  Reduction  Requirements, 
adopted  May  21,  1997. 

Regulation  6.44  Standards  of 
Performance  for  Existing  Commercial 
Motor  Vehicles  and  Mobile 
Equipment  Refinishing  Operations, 
adopted  February  2, 1994. 


Regulation  6.45  Standards  of 
Performance  for  Existing  Solid  Waste 
Landfills,  adopted  February  2, 1994. 
Regulation  7.79  Standards  of 
Performance  for  New  Commercial 
Motor  Vehicle  and  Mobile  Equipment 
Refinishing  Operations,  adopted 
February  2, 1994. 
Regulation  8.03  Commuter  Vehicle 
Testing  Requirements,  amended 
September  15,  1993. 
Please  see  the  Federal  Register 
document  published  on  September  13, 
1999,  (64  FR  49404)  for  further 
discussion  of  the  rule  revisions. 

Withdrawn  Regulations 

Regulation  1.16  Standards  for  Volatile 
Organic  Compound  Content  of 
Architectural  and  Industrial 
Maintenance  Coatings  and  Modification 
of  Alternate  Fuels  Vehicle  Conversion 
Program  was  withdrawn  on  February 
25,  2000. 

Regulation  2.12  Emissions  Trading 
(including  Banking  and  Bubble  Rules) 
was  withdrawrn  on  May  10,  2001. 

1990  Base  Line  Emissions  Inventory 

In  this  action,  the  EPA  is  approving 
the  1990  base  line  emissions  inventory 
for  the  Louisville  area.  Detailed 
information  on  the  emissions 
calculations  can  be  obtained  at  the 
Region  4  office.  The  following  table  is 
a  summary  of  the  base  line  emissions 
inventory. 


Louisville  1990  Base  Line  Emissions  Inventory 

[tons/day] 


Source  type 

voc 

NOx 

CO 

Point 

83.75 
38.69 
92.81 
12.68 
20.9 
248.83 

147.87 

4.5 
40.49 
16.58 

f4/A 

209.44 

10.14 
28.04 

541.22 

54.61 

N/A 

634.01 

Area  , 

Mobile  1 

Nonroad 

Biogenic  

Total 

The  EPA  is  approving  this  inventory 
as  satisfying  the  requirements  of  section 
182(a)(1)  of  the  CAA.         I 

ffi.  Final  Action  ' 

EPA  is  granting  final  approval  of  the 
Louisville  1990  Base  Line  Emissions 
Inventory  and  the  aforementioned  rule 
revisions  because  they  are  consistent 
with  the  requirements  of  the  CAA  and 
EPA  policy. 

Also  included  in  this  submittal  were 
revisions  to  Regulation  1.02  Definitions; 
Regulation  1.04  Performance  Tests; 
Regulation  1.06  Source  Self  Monitoring 
and  Reporting;  Regulation  1.07 
Emissions  During  Shutdowns. 
Malfunctions,  and  Emergencies; 


Regulation  1.08  Administrative 
Procedures;  Regulation  2.02  Air 
Pollution  Regulation;  Regulation  2.03 
Permit  Requirements — Non-Title  V 
Operating  Permits  and  Construction/ 
Demolition  Permits;  Regulation  2.07 
Public  Notification;  Regulation  2.08 
Emission  Fees,  Permit  Fees,  and  Permit 
Renewal  Procedures;  Regulation  5.14 
Hazardous  Air  Pollutants;  and 
Regulation  6.42  VOC  and  nitrogen  oxide 
reasonably  available  control  technology 
(  NOx  RACT).  Action  on  these 
regulations  will  be  taken  in  a  separate 
notice. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices. 


provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regiilatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  24, 


2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  contrgl,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  October  3.  2001. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator.  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7,401  et  seq. 

Subpart  S— Kentucky 

2.  Section  52.920  is  amended  by 
revising  the  entry  for  8.03  and  by  adding 
new  entries  in  numerical  order  to  the 
last  table  in  paragraph  (c)  to  read  as 
follows: 

S52.920    ktontification  of  plan. 

•         •         •         *         • 

(c)*  •  * 


EPA-Approved  Jefferson  County  Regulations  for  Kentucky 


Reg 


Trtte/subject 


EPA 

approval 

date 


Federal  Register  notice 


Districi  ef- 
Jective  date 


Rag  1    General  Administrative  Prooeduraa 


1.18  Rule  Effectiveness 


11/23«)1     66  FR  53689 


9/21/94 


Rage    Standanto  of  Parfbnnance for  Existing  Affected  Facilitlet 


6.43  Volatile  Organic  Compound  Reduction  Requirements 


11/23/01     66  FR  53689 


5«1/97 


6.45  Standards  of  Perfomance  for  Existing  Solid  Waste  Landfills  11/23/01    66  FR  53689 


2/2/94 
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EPA-Approved  Jefferson  County  Regulations  for  Kentucky— Continued 


Reg 


Title/subject 


EPA 
aw^al  Federal  Register  notice  SvfdSe 


Reg  7    Standards  of  Performance  for  New  Aftactsd  Facilities 


7.79 


Standards  of  Performance  for  New  Commercial  Motor  Vehi-  11/23/01    66  FR  53690 

ctes  and  Mobile  Equipment  Refinishing  Operations. 


2^/94 


Reg  8    Mol>ile  Source  Emission  Control 


Requirements        Commuter  Vehicle  Testing 
8.03. 


11/23/01     66  FR  53690 


2/2/94 


***** 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1337] 


Proposed  Plan  for  Fiscal  Year  2002 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs.  Justice. 
ACTION:  Notice  of  Proposed  Program 
Plan  for  fiscal  year  2002. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Proposed 
Plan  for  fiscal  year  (FY)  2002. 
DATES:  Comments  must  be  received  on 
or  before  December  7,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
Terrence  S.  Donauhue,  Acting 
Administrator,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  810 
Seventh  Street,  NW.,  Washington,  DC 
20531.  In  the  lower  left  hand  comer  of 
the  envelope  clearly  write,  "Proposed 
Program  Plan  Comments." 
FOR  FURTHER  mFORMATK>N  CONTACT:  The 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  at  202-307- 
5911.  [This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Piusuant  to 
the  provisions  of  Section  204  (b)(5)(A) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  §  5601  et  seq.  (JJDP  Act),  the 
Acting  Administrator  of  OJJDP  is 
publishing  for  publicromment  a 
Proposed  Plan  describing  the  program 
activities  that  OJJDP  proposes  to  carry 
out  during  fiscal  year  (FY)  2002  imder 
Parts  C  and  D  of  Title  11  of  the  JJDP  Act, 
codified  at  42  U.S.C.  §5651-5665a, 
5667,  5667a.  Taking  into  consideration 
comments  received  on  this  Proposed 
Plan,  the  Acting  Administrator  will 
develop  and  publish  OJJDP's  Final  Plan 
describing  the  particular  program 
activities  that  OJJDP  intends  to  fund 
during  FT  2002,  using  in  whole  or  in 
part  funds  appropriated  under  Parts  C 
and  D  of  Title  II  of  the  JJDP  Act. 

OJJDP  acknowledges  that  at  this  time 
its  FY  2002  appropriation  is  not  yet 
final.  Depending  on  the  final 
appropriation,  OJJDP  may  alter  how  its 
programs  are  structured  and  will  make 
any  necessary  modifications  to  this 
Proposed  Program  Plan  when  it  is 
published  in  final  form  following  the 
public  comment  period.  The  proposals 
presented  here  represent  OJJDP's 
current  thinking  and  initial  priorities  for 


this  fiscal  year.  These  priorities  also 
reflect  feedback  &t)m  OJJDP's  ongoing 
outreach  to  the  field  asking  for  ideas  on 
priority  areas  and  the  most  promising 
types  of  programs  for  those  areas. 

Notice  of  tne  official  solicitation  of 
grant  or  cooperative  agreement 
applications  for  competitive  programs  to 
be  funded  under  the  Final  Plan  will  be 
published  at  a  later  date  in  the  Federal 
Register.  No  proposals,  concept  papers, 
or  other  forms  of  application  should  be 
submitted  at  this  time. 

Baclcground 

In  1974.  the  JJDP  Act  established 
OJJDP  as  the  Federal  agency  responsible 
for  providing  national  leadership, 
coordination,  and  resources  to  develop 
and  implement  effective  methods  to 
prevent  and  reduce  juvenile 
delinquency  and  improve  the  quality  of 
juvenile  justice  in  the  United  States. 
OJJDP  performs  its  role  of  national 
leadership  in  juvenile  justice  and 
delinquency  prevention  through  a  cycle 
of  activities.  These  include  the 
following: 

•  Collecting  data  and  statistics  to 
determine  the  extent  and  nature  of 
issues  affecting  juveniles. 

•  Supporting  research  studies  that 
can  lead  to  program  demonstrations; 
testing  and  evaluating  demonstration 
projects;  and  sharing  lessons  learned 
from  the  field  with  practitioners  through 
a  range  of  information  dissemination 
vehicles. 

•  Providing  seed  money  to  States  and 
local  governments  through  formula  and 
block  grants  to  implement  programs, 
projects,  or  reform  efforts. 

•  Providing  training  and  technical 
assistance  to  assist  States  and  local 
governments  to  implement  programs 
effectively  and  to  maintain  the  integrity 
of  model  programs  as  they  are  being 
replicated. 

OJJDP  administers  State  Formula 
Grants  imder  Part  B  of  Title  n.  State 
Challenge  Grants  under  Part  E  of  Title 
n,  and  Community  Prevention  Grants 
under  Title  V  of  the  JJDP  Act  to  assist 
States  and  territories  to  fund  a  range  of 
delinquency  prevention,  control,  and 
juvenile  justice  system  improvement 
activities.  OJJDP  provides  support 
activities  for  these  programs  under 
statutory  set-asides  that  are  used  to 
provide  related  research,  evaluation, 
statistics,  demonstration,  and  training 
and  technical  assistance  services. 

Under  Part  C  of  Title  U  of  the  JJDP 
Act,  OJJDP  funds  Special  Emphasis 
programs  and — through  its  National 
Institute  for  Juvenile  Justice  and 
Delinquency  Prevention — numerous 
research,  evaluation,  statistics, 
demonstration,  training  and  technical 


assistance,  and  information 
dissemination  activities.  OJJDP  funds 
school-  and  community-based  gang 
prevention,  intervention,  and 
suppression  programs  under  Part  D  and 
funds  mentoring  programs  under  Part  G 
of  Title  n  of  the  JJDP  Act.  OJJDP  also 
coordinates  Federal  activities  related  to 
juvenile  justice  and  delinquency 
prevention  through  the  Concentration  of 
Federal  Efforts  Program  and  serves  as 
the  staff  agency  for  the  Coordinating 
Coimcil  on  Juvenile  Justice  and 
Delinquency  Prevention.  Both  of  these 
activities  are  authorized  in  Part  A  of 
Title  n  of  the  JJDP  Act.  Under  Title  IV, 
OJJDP  administers  the  Missing  and 
E>mloited  Children's  Program. 

Other  programs  administered  by 
OJJDP  include  the  following: 

•  Drug  Prevention  Program. 

•  Enforcing  Underage  Drinking  Laws 
Program. 

•  Safe  Schools  Initiative. 

•  Tribal  Youth  Program. 

•  Safe  Start:  Children  Exposed  to 
Violence  Initiative. 

•  Juvenile  Accountability  Incentive 
Block  Grants  program. 

•  Programs  imder  the  Victims  of 
Child  Abuse  Act  of  1990,  as  amended, 
42  U.S.C.  13001  et  seq. 

In  this  Proposed  Plan,  OJJDP  provides 
a  brief  overview  of  its  FY  2002  program 
priorities.  The  plan  also  describes 
projects  that  may  receive  funding  imder 
Part  C  (National  Programs)  and  Part  D 
(Gang-Free  Schools  and  Communities; 
Community-Based  Gang  Intervention)  of 
Title  n  of  the  Juvenilejustice  and 
Delinquency  Prevention  Act.  The 
described  projects  are  those  that  may 
receive  Part  C  or  Part  D  FY  2002 
continuation  funding  under  project 
period  or  discretionary  continuation 
assistance  awards.  In  addition  to  this 
plan,  OJJDP  intends  to  publish  An 
Overview  of  OJJDP's  FY  2002  Program 
Plan,  which  will  simunarize  proposed 
activities  to  be  supported  under  OJJDP's 
other  funding  streams.  Readers  can 
order  a  copy  of  the  publication  from 
OJJDP's  Juvenile  Justice  Clearinghouse 
via  the  Web  (http://puborder.ncjrs.org/ 
Content/search.asp)  or  by  calling  800- 
638-8736  (choose  option  2  to  speak  to 
a  specialist  or  choose  option  1  to  have 
a  copy  faxed  to  you).  OJJDP's  Web  site 
(www.ojjdp.ncjrs.org)  fists  all  OJJDP 
grants  and  funding  opportunities. 

Fiscal  Year  2002  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  FY  2002  is  being  coordinated  with 
the  Assistant  Attorney  General,  Office  of 
Justice  Programs,  and  all  OJP 
components.  The  program  planning 
process  involves  the  following  steps: 
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•  Internal  review  of  existing  programs 
by  OJJDP  staff. 

•  Internal  review  of  proposed 
programs  by  OJP  bureaus  and 
Department  of  Justice  components. 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors. 

•  Review  of  information  contained  in 
State  comprehensive  plans. 

•  Review  of  comments  from  youth 
service  providers,  juvenile  justice 
practitioners,  and  researchers  who 
provide  input  in  proposed  new  program 
areas. 

•  Consideration  of  suggestions  made 
by  juvenile  justice  policymakers 
concerning  State  and  local  needs. 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  this  Proposed 
Comprehensive  Plan. 

FY  2002  Program  Priorities 

During  FY  2002,  OJJDP  will  focus  its 
efforts  on  programs  that  help  prevent  or 
intervene  in  delinquent  behavior  by 
funding  activities  that  provide  youth 
with  the  skills  and  values  necessary  to 
make  choices  that  lead  to  positive 
outcomes.  OJJDP  also  will  focus  on 
programs  that  hold  youth  accountable 
for  their  delinquent  actions  and  on 
initiatives  that  prepare  serious  and 
violent  juvenile  offenders  to 
successfully  return  home  to  their 
communities  after  they  leave 
correctional  institutions  and  training 
schools. 

OJJDP  program  priorities  in  FY  2002 
will  encompass  the  following  five  broad 
areas: 

•  Capacity  building  in  community- 
and  faith-based  organizations. 

•  Youth  reentry  programs. 

•  Juvenile  drug  use  prevention 
programs. 

•  Juvenile  gun  violence  prevention 
programs. 

•  School  violence  prevention 
programs. 

OJJDP  will  design  a  new  discretionary 
Community  Initiative  to  mobilize  and 
maximize  the  resources  of  community- 
and  faith-based  organizations  and  build 
their  capacity  to  address  the  needs  of  at- 
risk  and  delinquent  youth  through 
prevention,  intervention,  and  treatment 
services.  The  initiative  vnll  support 
community-based  organizations, 
including  those  that  are  faith-based,  in 
applying  for  and  implementing  Federal, 
State,  and  local  programs.  These 
services  could  include  mentoring  at-risk 
youth  and  children  of  prisoners, 
providing  shelter  for  abused  and 
neglected  children,  and  sponsoring 
afterschool  programs.  OJJDP  also  hopes 
to  assist  community-  and  faith-based 
organizations  in  establishing 


partnerships  with  Federal,  State,  and 
local  justice  and  social  service  agencies 
and  to  encourage  their  cooperation, 
sharing  of  resources,  and  expansion  of 
efforts  within  States.  In  addition,  OJJDP 
encourages  community-  and  faith-based 
organizations  to  apply  for  Juvenile 
Mentoring  Program  grants  funded  under 
Part  G  of  Title  II  of  the  JJDP  Act. 

A  new  Youth  Reentry  Initiative  will 
address  issues  related  to  three  target 
populations:  Serious  youthful  offenders 
(ages  14-18),  Native  American  youth, 
and  juvenile  sex  offenders.  OJJDP  will 
develop  and  provide  information 
resources  and  training  and  technical 
assistance  to  help  communities  design 
programs,  based  on  promising  and  best 
practices,  that  will  help  serious  juvenile 
offenders  when  they  return  home  to 
their  communities  after  leaving  State 
training  or  correctional  facilities.  These 
reentry  programs  will  direct  resources  at 
housing,  substance  abuse  and  mental 
health  intervention  and  treatment, 
education,  and  employment,  and  will 
assist  these  youth  in  establishing 
support  systems  integral  to  their 
ultimate  success  in  remaining  crime- 
and  drug-free. 

Recognizing  the  importance  of 
breaking  the  cycle  of  juvenile  drug 
abuse  and  the  serious  delinquent 
behavior  which  often  results,  OJJDP  will 
develop  a  demonstration  program  to 
help  communities  select  and  replicate 
promising  and  model  drug  prevention 
programs.  The  initiative  also  will 
include  a  national  evaluation. 

During  FY  2002,  OJJDP  will  consider 
developing  or  enhancing  existing 
programs  diat  address  juvenile  gun 
violence  policies  that  deter  juveniles 
from  purchasing  or  carrying  guns  and 
encourage  stricter  enforcement  of 
existing  gun  laws.  OJJDP  plans  to  fund 
programs  that  help  prevent  school 
violence  by  stressing  zero  tolerance  of 
seriously  disruptive  students  and 
tougher  penalties  for  youth  who  bring 
guns  to  school. 

Primary  Program  Goals 

In  addition  to  the  above  priorities,  the 
discretionary  programs  OJJDP 
administers  imder  Parts  C  and  D  of  Title 
n  typically  address  one  or  more  of  the 
four  goals  that  OJJDP  has  identified  as 
necessary  to  ensure  public  safety  and 
security  while  establishing  effective 
juvenile  justice  and  delinquency 
prevention  programs.  Achieving  these 
goals,  which  are  discussed  below,  is 
vital  to  protecting  the  long-term  safety 
of  the  public  from  juvenile  delinquency 
and  violence. 

•  OJJDP  promotes  delinquency 
prevention  and  early  intervention  efforts 
that  reduce  the  flow  of  juvenile 


offenders  into  the  juvenile  justice 
system,  the  numbers  of  serious  and 
violent  offenders,  and  the  development 
of  chronic  delinquent  careers.  While 
removing  serious  and  violent  juvenile 
offenders  from  the  street  serves  to 
protect  the  public,  long-term  solutions 
lie  primarily  in  taking  aggressive  steps 
to  stop  delinquency  before  it  starts  or 
becomes  a  pattern  of  behavior. 

•  OJJDP  seeks  to  improve  the  juvenile 
justice  system  and  the  response  of  the 
system  to  juvenile  delinquents,  status 
offenders,  and  dependent,  neglected, 
and  abused  children. 

•  OJJDP  supports  efforts  in  the  area  of 
corrections,  detention,  and  community- 
and  faith-based  alternatives  to  preserve 
the  public  safety  in  a  manner  that  serves 
the  appropriate  development  and  best 
use  of  secure  detention  and  corrections 
options,  while  at  the  same  time  fostering 
the  use  of  community-based  programs 
for  juvenile  offenders. 

•  OJJDP  seeks  to  support  law 
enforcement,  public  safety,  and  other 
justice  agency  efforts  to  prevent  juvenile 
delinquency,  intervene  in  the 
development  of  chronic  delinquent 
careers,  and  collaborate  with  the 
juvenile  justice  system  to  meet  the 
needs  of  dependent,  neglected,  and 
abused  children. 

Fiscal  Year  2002  Programs 

OJJDP  has  organized  its  proposed 
programs  under  four  broad  categories 
that  reflect  these  four  program  goals. 
These  categories  are  Public  Safety  and 
Law  Enforcement,  Delinquency 
Prevention  and  Intervention, 
Strengthening  the  Juvenile  Justice 
System,  and  Child  Abuse  and  Neglect 
and  Dependency  Cases.  A  fifth  category 
(Overarching)  contains  programs  with 
significant  elements  common  to  more 
than  one  of  the  other  four  categories. 
The  programs  that  OJJDP  may  support 
in  FY  2002  with  Parts  C  and  D  funds 
(based  on  funding  availability,  grantee 
performance,  and  other  factors)  are 
listed  alphabetically  and  summarized 
below. 

As  part  of  the  appropriations  process. 
Congress  is  likely  to  identify  a  number 
of  programs  for  funding  consideration 
with  regard  to  the  grantee(s),  the  amount 
of  funds,  or  both.  These  programs  will 
be  listed  in  the  Final  Prc^ram  Plan. 

Continuation  Discretionary  Grants 

The  continuation  projects  listed  in 
this  proposed  program  plan  are  those 
currentiy  frmded  in  whole  or  in  part 
with  Part  C  and  Part  D  funds  and 
eligible  for  continuation  funding  in  FY 
2002,  either  as  part  of  an  existing  project 
period  or  through  an  extension  for  an 
additional  project  or  budget  period.  A 
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grantee's  eligibility  for  continued 
funding  for  an  additional  budget  period 
within  an  existing  project  period 
depends  on  the  grantee's  compliance 
with  funding  eligibility  requirements 
and  achievement  of  the  prior  year's 
objectives.  The  amoiuit  of  award  is 
based  on  prior  projections, 
demonstrated  need,  and  the  availability 
of  funds. 

OJJDP  will  base  consideration  for 
continuation  funding  for  an  additional 
project  period  for  previously  funded 
discretionary  grant  programs  on  several 
factors,  including  the  following: 

•  The  extent  to  which  the  project 
meets  the  applicable  requirements  of  the 
JJDPAct. 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  FY  2002  program 
priorities  and  goals. 

•  Compliance  with  performance 
requirements  of  prior  grant  years. 

•  Compliance  with  fiscal  and 
regulatory  requirements. 

•  CompUance  with  any  special 
conditions  of  the  award. 

•  Availability  of  funds  (based  on 
appropriations  and  program  priority 
determinations). 

In  accordance  with  section  262 
(d)(1)(B)  of  the  JJDP  Act,  as  amended,  42 
U.S.C.  5665a,  the  competitive  process 
for  the  award  of  Part  C  funds  is  not 
required  if  the  (Acting)  Administrator 
makes  a  written  determination  waiving 
the  competitive  process: 

1.  Witn  respect  to  programs  to  be 
carried  out  in  areas  with  respect  to 
which  the  President  declares  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  codified  at  42 
U.S.C.  5121  et  seq.  that  a  major  disaster 
or  emergency  exists,  or 

2.  With  respect  to  a  particular 
program  described  in  Part  C  that  is 
uniquely  qualified. 

Fiscal  Year  2002  Program  Listing 

Overarching 

American  Statistical  Association  Crime 

and  Justice  Committee  Coalition  for 

Juvenile  Justice 
Insular  Area  Support  | 

Juvenile  Justice  Clearinghouse 
Juvenile  Justice  Telecommunications 

Assistance  Project 
National  Reporting  System  for  Formula 

Grants  Program 
National  Resoiut:e  Center  for  Safe 

Schools 
National  Training  and  Technical 

Assistance  Center 
OJJDP  Management  Evaluation  Contract 
OJJDP  Technical  Assistance  Support 

Contract — Juvenile  Justice  Resource 

Center 
Program  of  Research  on  the  Causes  and 

Correlates  of  Delinquency 


Technical  Assistance  for  State 

Legislatures 
Understanding  and  Monitoring  the 

"Whys"  Behind  Juvenile  Crime 

Trends 

Public  Safety  and  Law  Enforcement 

Evaluation  of  the  Comprehensive 

Community-Wide  Approach  to  Gang 

Prevention,  Intervention,  and 

Suppression  Program 
Evaluation  of  the  Comprehensive  Gang 

Model:  An  Enhanced  School 

Approach 
Evaluation  of  the  Rural  Gang  Initiative 
Gang-Free  Schools  and  Communities 

Initiative 
Gang  Prevention  Through  Targeted 

Outreach  (Boys  &  Girls  Clubs) 
Law  Enforcement  Training  and 

Technical  Assistance  Program 
National  Youth  Gang  Center 
Rural  Gang  Initiative  Demonstration 

Sites 
Technical  Assistance  to  the  Gang-Free 

Schools  and  Commtmities  Initiative 

Delinquency  Prevention  and 
Intervention 

Assessing  Alcohol,  Drug,  and  Mental 

Disorders  Among  Juvenile  Detainees 
Comprehensive  Children  and  Families 

Mental  Health  Training  and  Technical 

Assistance 
Evaluation  of  the  Truancy  Reduction 

Demonstration  Program 
Integrated  Information  Sharing  To 

Prevent  Juvenile  Delinquency:  A 

Training  and  Technical  Assistance 

Approach 
Intergenerational  Transmission  of 

Antisocial  Behavior 
Investing  in  Youth  for  a  Safer  Future 
Juvenile  Defender  Training,  Technical 

Assistance,  and  Resoiuce  Center 
Multisite,  Multimodal  Treatment  Study 

of  Children  With  Attention  Deficit/ 

Hyperactivity  Disorder 
National  Center  for  Conflict  Resolution 

Education 
National  Youth  Court  Center 
Pathways  to  Desistance:  A  Prospective 

Study  of  Serious  Adolescent 

Offenders 
Race  Against  Drugs/Stay  on  Track 

Curriculum  Evaluation 
Technical  Assistance  for  the  Title  V 

Community  Prevention  Programs 
Truancy  Reduction  Demonstration 

Program 
Violence  Intervention  and  Prevention 

Protocol 

Strengthening  the  Juvenile  Justice 
System 

Accoimtability-Based  Training  for  Staff 

in  Juvenile  Confinement  Facilities 
Balanced  and  Restorative  Justice 
Building  Blocks  for  Youth 


Census  of  Juveniles  in  Residential 

Placement 
Center  for  Students  With  Disabilities  in 

the  Juvenile  Justice  System 
Connecticut/Cook  County  (IL)  Girls 

Collaborative 
Development  of  the  Comprehensive 

Strategy  for  Serious,  Violent,  and 

Chronic  Juvenile  Offenders 
Evaluation  of  Teen  Courts 
Girls  Study  Group  Project 
Improving  Juvenile  Sanctioning:  An 

Intensive  Training  and  Technical 

Assistance  Delivery  Program 
Intensive  Community-Based  Juvenile 

Aftercare  Dissemination  and 

Technical  Assistance  Program 
James  E.  Gould  Memorial  Program  for 

Training  and  Technical  Assistance  for 

Juvenile  Corrections  and  Detention 
Juvenile  Justice  Prosecution  Unit 
Juvenile  Residential  Facility  Census 
Longitudinal  Study  To  Examine  the 

Development  of  Conduct  Disorder  in 

Girls 
Meta-Analysis  Project 
National  Census  and  Survey  of  Juvenile 

Probation 
National  Evaluation  of  the  Performance- 
based  Standards  Project 
National  Juvenile  Justice  Data  Analysis 

Project 
National  Juvenile  Justice  Program 

Directory 
National  Juvenile  Sex  Offenders 

Training  Project 
National  Longitudinal  Survey  of  Youth 
National  Training  and  Technical 

Assistance  for  Effective  Juvenile 

Detention  and  Corrections  Practices 
Performance-based  Standards  Project 
Survey  of  Youth  in  Residential 

Placement 
Systems  Improvement  Training  and 

Technical  Assistance 
Training  Programs  for  Juvenile  Justice 

Professionals  in  Corrections  and 

Detention 
Training  and  Technical  Assistance  for 

National  Innovations  To  Reduce 

Disproportionate  Minority 

Confinement 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

Evaluation  of  the  Parents  Anonymous® 

Program 
National  Evaluation  of  the  Safe  Kids/ 

Safe  Streets  Program 
Research  on  Child  Neglect 
Safe  Kids/Safe  Streets:  Community 

Approaches  To  Reducing  Abuse  and 

Neglect  and  Preventing  Delinquency 

Overarching 

American  Statistical  Association  Crime 
and  Justice  Committee 

In  2001 ,  OJJDP,  through  an  intra- 
agency  agreement  with  the  Bureau  of 
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Justice  Statistics  (BJS),  began  funding 
the  American  Statistical  Association 
(ASA)  Committee  on  Crime  and  Justice 
Statistics  to  support  the  committee's 
work  and  to  sponsor  a  methodology  and 
statistics  grant  program.  ASA-sponsored 
grants  and  activities  seek  to  improve  the 
quality  and  utility  of  juvenile-related 
Federal  Bureau  of  Investigation  (FBI) 
data,  in  particular  county-level  arrest 
and  homicide  data.  A  specific  research 
agenda  for  these  funds  will  be 
developed  jointly  by  OJJDP,  BJS,  the 
FBI,  and  the  ASA  Law  and  Justice 
Statistics  Committee.  This  joint  OJJDP 
and  BJS  activity  should  improve  the 
processing  of  these  files  and  make  the 
two  offices'  public  presentation  of  the 
final  data  more  consistent.  Funds  in  FY 
2002  would  support  the  further 
development  of  the  research  agenda  and 
the  continued  improvement  of  the 
juvenile  justice  data. 

This  project  would  be  implemented 
by  the  current  grantee,  the  American 
Statistical  Association.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Coalition  for  Juvenile  Justice 

This  project  supports  the  Coalition  for 
Juvenile  Justice,  an  organization 
composed  of  member  representatives  of 
State  Advisory  Groups  appointed  by 
State  Governors  under  section  223(a)(3) 
of  the  JJDP  Act  to  establish  policies  and 
priorities  for  the  Formula  Grants 
program.  Pursuant  to  statutory 
requirements,  the  Coalition  will  conduct 
an  annual  conference  of  member 
representatives;  disseminate 
information  on  data,  standards, 
advanced  techniques,  and  program 
models  developed  and  funded  by  OJJDP; 
offer  training  on  how  to  work  with  the 
media  on  juvenile  justice  issues;  and 
review  Federal  policies  regarding 
juvenile  justice  and  delinquency 
prevention.  The  Coalition  also  advises 
the  OJJDP  Administrator  with  respect  to 
the  work  of  OJJDP  and  advises  the 
President  and  Congress  with  regard  to 
State  perspectives  on  the  operation  of 
OJJDP  and  on  Federal  legislation 
pertaining  to  juvenile  justice  and 
delinquency  prevention. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Coalition  for 
Juvenile  Justice.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Insular  Area  Support 

The  purpose  of  this  statutorily 
required  program  is  to  provide  support 
to  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Funds  are  available  to  address 


the  special  needs  and  problems  of 
juvenile  delinquency  in  these  insular 
areas,  as  specified  by  section  261(e)  of 
the  JJDP  Act  of  1974,  as  amended,  42 
U.S.C.  5665(e). 

Juvenile  Justice  Clearinghouse 

A  component  of  the  National  Criminal 
Justice  Reference  Service  (NCJRS),  the 
Juvenile  Justice  Clearinghouse  (JJC) 
collects,  synthesizes,  and  disseminates 
information  on  ail  aspects  of  juvenile 
justice.  OJJDP  established  the 
Clearinghouse  in  1979  to  serve  the 
information  needs  of  the  juvenile  justice 
commimity,  policymakers,  the  media, 
and  the  public.  JJC  offers  toll-free 
telephone  access  to  information; 
prepares  specialized  responses  to 
information  requests;  produces, 
warehouses,  and  distributes  OJJDP 
publications;  exhibits  at  national 
conferences;  maintains  a  comprehensive 
juvenile  justice  library  and  database; 
and  operates  several  electronic 
information  resources,  including 
OJJDP's  Web  site.  NCJRS  is 
administered  by  the  National  Institute  of 
Justice  (NIJ)  imder  a  competitively 
awarded  contract  to  Aspen  Systems 
Corporation.  FY  2002  is  the  fourth  year 
of  a  4-year  project  period. 

This  project  will  be  implemented  by 
the  current  contractor.  Aspen  Systems 
Corporation.  No  additional  appUcations 
will  be  solicited  in  FY  2002. 

Juvenile  Justice  Telecommunications 
Assistance  Project 

The  Juvenile  Justice 
Telecommunications  Assistance  Project 
(JJTAP)  has  been  funded  by  OJJDP  since 
1995.  The  grantee,  Eastern  Kentucky 
University  (EKU),  provides  OJJDP  with 
the  technical  expertise  and  necessary 
equipment  to  conduct  national  satellite 
videoconferences  and  technical 
assistance  for  training  and  information 
dissemination  purposes.  Through  the 
use  of  live  videoconferences  and 
Internet  technology,  OJJDP  has  reached 
thousands  of  juvenile  justice 
professionals  simultaneously  to  inform 
the  field  of  the  latest  developments  in 
research,  best  practices,  and  promising 
programs  in  an  expeditious  and 
relatively  inexpensive  manner.  These 
videoconferences  are  designed  to 
address  specific  issues  and  allow 
interaction  between  experts  and  the 
viewing  audience  during  call-in 
segments. 

m  addition  to  satellite  technology, 
this  project  has  used  the  Internet  since 
1999  to  reach  an  even  greater  audience. 
Five  of  the  videoconferences  have  been 
Webcast  live  on  the  Internet,  and  all 
past  videoconferences  are  available  for 
viewing,  in  their  entirety,  oil  the 


project's  Web  site  archive.  Written 
materials  accompanying  each  broadcast 
are  sent  to  each  dovtmlink  site  and  are 
available  to  anyone  to  download  from 
the  Internet.  Videotapes  and  associated 
written  materials  for  all  past 
videoconferences  are  available  for 
purchase  through  the  Juvenile  Justice 
Clearinghouse.  JJTAP  has  provided 
technical  assistance  on  satellite 
videoconferencing  to  a  large  niunber  of 
organizations  and  has  published  the 
Satellite  Teleconferencing  Resource 
Manual,  a  resource  document  for 
agencies  interested  in  delivering 
training  via  satellite. 

In  FY  2002,  all  videoconferences  will 
be  available  via  satellite  and  the 
Internet.  Four  new  videoconferences 
will  be  developed  and  marketed  through 
the  National  Criminal  Justice  Reference 
Service.  EKU  also  will  continue 
providing  limited  technical  assistance 
in  the  use  of  telecommunications 
technology  to  other  juvenile  justice 
agencies. 

This  project  would  be  implemented 
by  the  ciurent  grantee.  Eastern  Kentucky 
University.  No  additional  applications 
would  be  solicited  in  FY  2002. 

National  Reporting  System  for  Formula 
Grants  Program 

The  National  Reporting  System  will 
allow  OJJDP  to  continue  assisting  States 
in  reporting  program  information  as 
required  for  participation  in  the  Title  II, 
Part  B  State  Formula  Grants  Program. 
Under  this  project.  States  gain  the 
capacity  to  efficiently  submit  program 
information  to  OJJDP.  In  this  second 
year  of  the  cooperative  agreement,  a 
new  data  collection  tool  will  be  piloted 
and  subsequently  refined.  The  data 
obtained  using  this  new  collection  tool 
will  be  analyzed  and  disseminated  to 
provide  a  national  picture  of  juvenile 
justice  programming. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Justice  Research 
and  Statistics  Association.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Resource  Center  for  Safe 
Schools 

OJJDP  established  the  National 
Resource  Center  for  Safe  Schools 
(NRCSS)  in  1998  by  funding,  along  with 
the  U.S.  Department  of  Education's  Safe 
and  Drug-Free  Schools  Program,  the 
Northwest  Regional  Educational 
Laboratory  (NWREL)  to  provide 
intensive  training,  technical  assistance, 
and  data  collection  to  strengthen 
statewide  and  local  safe  school 
initiatives.  The  mission  of  NRCSS  is  to 
implement  a  training  and  technical 
assistance  program  that  helps  schools 
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and  communities  create  and  maintain 
safe  learning  environments  that  are  free 
of  crime  and  violence.  NRCSS's 
approach  assiunes  that  the  development 
of  a  safe  school  environment  cannot  be 
isolated  from  an  overall  school 
improvement  plan  that  includes 
commimity  services  agencies.  This 
approach  provides  safe  schools 
programs  with  a  solid  foundation  that 
embraces  diversity,  builds  resiliency, 
and  provides  educational  programming, 
such  as  anger  management,  peer 
mediation,  and  con^ct  resolution 
(however,  such  programming  is  not 
appropriate  in  cases  involving  dating 
violence  or  sexual  harassment). 

NRCSS's  accomplishmraits  to  date 
include  developing  a  database  and 
services  to  support  crisis  response 
referrals;  holding  3  advisory  committee 
meetings;  publishing  8  newsletters,  12 
fact  sheets,  and  1  case  study; 
establishing  a  training  and  technical 
assistance  calendar,  a  pool  of  providers, 
and  a  toll-free  phone  number;  and 
developing  a  training  curriculimi 
protocol  and  a  curriculiun  manual  for 
the  project. 

In  FY  2002,  NRCSS  will  identify  and 
focus  on  the  10  areas  of  concern  that  are 
most  important  to  creating  safer  schools. 
NRCSS  will  take  a  consolidated 
approach  to  these  10  areas  of  concern 
and  will  support  schools  in  their  efforts 
to  implement  other  effective  OJJDP 
initiatives  such  as  mentoring,  youth 
courts,  bullying,  and  conflict  resolution. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Northwest 
Regional  Educational  Laboratory.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

National  Training  and  Technical 
Assistance  Center 

The  National  Juvenile  Justice  and 
Delinquency  Prevention  Training  and 
Technical  Assistance  Center  (NTTAC) 
was  established  in  FY  1995  imder  a 
competitive  3-year  project  (>eriod  award. 
In  FY  2000.  a  competitive  1-year 
contract  was  awarded  to  Caliber 
Associates  to  continue  implementation 
of  the  Center;  a  second  contract  was 
awarded  to  Caliber  through  a 
competitive  process  in  FY  2001. 
Renewal  of  this  contract  for  project 
implementation  is  anticipated  annually 
over  a  3-year  period,  based  on 
availability  of  funds  and  satisfactory 
performance. 

NTTAC  serves  as  a  national  training 
and  technical  assistance  repository, 
inventorying  and  coordinating  the 
integrated  delivery  of  juvenile  justice 
training  and  technical  assistance 
resources  and  establishing  a  database  of 
these  resources.  Past  NTTAC  activities 


included  convening  the  first  in  a  series 
of  annual  OJJDP  training  and  technical 
assistance  grantee-contractor  meetings, 
finalizing  the  jurisdictional  team 
training  and  technical  assistance 
packages  on  critical  needs  in  the 
juvenile  justice  system,  developing  a 
bimonthly  newsletter  (NTTAC  News), 
and  responding  to  training  and 
technical  assistance  requests  from  the 
field. 

NTTAC  also  brokered  more  than  500 
training  emd  technical  assistance 
requests  in  FY  2001  and  revamped  its 
marketing  and  outreach  strategy  to 
include  a  redesign  of  its  marketing 
materials,  indicating  "a  family-of- 
products"  look.  NTTAC  expanded  and 
enhanced  its  Web  site,  increasing  its 
usership  by  approximately  40  percent. 
In  addition,  NTTAC  developed  the 
OJJDP  Core  Performance  Standards, 
which  serve  as  minimum  expectations 
for  training  and  technical  assistance 
providers  in  the  planning,  delivery,  and 
evaluation  of  their  services. 

During  FY  2002,  NTTAC  will 
disseminate  the  Core  Performance 
Standards  and  a  toolkit  series  of  fact 
sheets  and  bulletins  to  facilitate  the 
implementation  of  the  Standards.  The 
Nil  AC  will  continue  to  develop  an 
Information  Resource  Management 
System  (IRMS).  NTTAC  will  complete 
.development  of  its  training  and 
technical  assistance  product  and 
curriculum  review  process  and  will 
endeavor  to  complete  the  Office  of 
Management  and  Budget  clearance 
process  for  its  User  Feedback  Form.  The 
Center  will  also  provide  assistance  to 
State  juvenile  corrections  training 
academies  in  facilitating  the  reoccurring 
revisions  and  updates  of  basic  job 
descriptions  and  will  serve  as  a 
repository  of  training  materials 
developed  by  juvenile  corrections 
training  academies. 

This  project  will  be  implemented  by 
the  current  grantee.  Caliber  Associates. 
No  additional  applications  will  be 
solicited  in  FY  2002. 

OJJDP  Management  Evaluation  Contract 

This  contract  was  competitively 
awarded  in  FY  1999  to  Caliber 
Associates  for  a  period  of  4  years  to 
provide  OJJDP  with  an  expert  resource 
to  perform  independent  program 
evaluations  and  assist  in  implementing 
evaluation  activities.  The  contractor 
provides  assistance  to  OJJDP  staff  in 
determining  the  evaluation  needs  of 
programs  and  develops  evaluation 
designs  that  OJJDP  can  use  in  defining 
the  requirements  for  a  grant  or  contract 
to  implement  the  evaluation.  Caliber  is 
currently  conducting  two  full-scale 
program  evaluations  for  OJJDP.  One  is  a 


national  evaluation  to  examine  the 
viability  and  effectiveness  of  Title  V- 
Community  Prevention  Grants  for  Local 
Delinquency  Prevention  Programs.  The 
contractor  also  is  completing  a  process 
evaluation  of  the  implementation  of 
OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders.  The  contractor  also  may 
provide  training  to  OJJDP  program 
managers  and  other  staff  on  evaluation- 
related  topics. 

This  contract  will  be  implemented  by 
the  current  contractor.  Caliber 
Associates.  No  additional  applications 
will  be  solicited  in  FY  2002. 

OJJDP  Technical  Assistance  Support 
Contract — Juvenile  Justice  Resource 
Center 

The  Juvenile  Justice  Resource  Center 
(JJRC)  provides  technical  assistance  and 
support  to  OJJDP,  its  grantees,  and  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  in' 
the  areas  of  program  development, 
evaluation,  training,  and  research.  With 
assistance  from  expert  consultants,  JJRC 
coordinates  the  peer  review  process  for 
OJJDP  grant  applications  and  grantee 
reports,  conducts  research  and  prepares 
reports  on  current  juvenile  justice 
issues,  plans  meetings  and  conferences, 
and  provides  administrative  support  to 
various  Federal  councils  and  boards.  FY 
2002  is  the  fourth  year  of  a  4-year 
project  period. 

This  project  will  be  implemented  by 
the  current  contractor,  Aspen  Systems 
Corporation.  No  additional  applications 
will  be  solicited  in  FY  2002.  Since  this 
is  the  final  year  of  funding,  a  new 
solicitation  will  be  issued  and  a  contract 
awarded  through  a  competitive  contract 
action  so  there  will  not  be  a  break  in 
services. 

Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency 

Since  1986,  this  longitudinal  study 
has  addressed  a  variety  of  issues  related 
to  juvenile  violence  and  delinquency 
and  has  produced  a  massive  amount  of 
information  on  the  causes  and  correlates 
of  delinquent  behavior.  Three  project 
sites  participate:  The  Institute  of 
Behavioral  Science,  University  of 
Colorado  at  Boulder;  the  Western 
Psychiatric  Institute  and  Clinic, 
University  of  Pittsburgh;  and  Hindelang 
Criminal  Justice  Research  Center, 
University  at  Albany,  State  University  of 
New  York.  These  projects  are  designed 
to  improve  the  understanding  of  serious 
juvenile  delinquency,  violence,  and 
drug  use  by  examining  how  youth 
develop  within  the  context  of  femily, 
school,  peers,  and  community.  The 
three  sites  engage  in  both  collaborative 
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and  site-specific  research.  The  three 
research  teams  worked  together  to 
ensure  that  certain  core  measures  were 
identical  across  the  sites.  This 
strengthens  the  findings  from  these 
projects  by  allowing  for  replications  of 
findings  in  individual  sites  and  enabling 
cross-site  analyses. 

In  the  u[>coming  year,  the  Causes  and 
Correlates  projects  will  continue 
collaborative  and  site-specific  analyses 
of  the  data.  Future  reports  will  address 
such  topics  as  mental  health  problems 
and  interventions,  gangs,  and  the 
transition  bom  school  to  work.  In 
addition,  researchers  at  the  three  sites 
will  provide  greater  access  to  the  study 
data.  Confidentiality  concerns  prohibit 
the  release  of  the  data  sets  to  the  general 
public.  However,  OJJDP  and  the 
researchers  have  been  exploring 
alternative  methods  of  making  the  data 
more  accessible  to  other  researchers,  the 
most  promising  being  a  remote  access 
system.  Plans  for  the  next  year  include 
developing  and  testing  a  remote  access 
system  at  one  of  the  sites. 

This  program  would  be  implemented 
by  the  current  grantees.  The  Institute  of 
Behavioral  Science,  University  of 
Colorado  at  Boulder;  The  Western 
Psychiatric  Institute  and  Clinic, 
University  of  Pittsburgh;  and  Hindelang 
Criminal  Justice  Research  Center, 
University  at  Albany,  State  University  of 
New  York.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Technical  Assistance  for  State 
Legislatures 

The  Technical  Assistance  for  State 
Legislatures  project  was  established  in 
FY  1995,  when  OJJDP  awarded  funds  to 
the  National  Conference  of  State 
Legislators  (NCSL)  to  provide  juvenile 
justice  information  on  recent  research, 
legislation,  reform  options,  and 
innovative  program  models  and  provide 
customized  technical  assistance  for 
State  legislatiu^s.  NCSL  also  aids  State 
legislators  in  the  improvement  of  State 
juvenile  justice  systems  by  exploring 
causes  and  crafting  comprehensive 
responses  to  youth  crime  and  violence. 
The  NCSL  project  provides  State 
legislatures  with  extensive  consultation 
and  technical  assistance  on  key  juvenile 
justice  reform  issues. 

The  project's  accomplishments  since 
FY  1995  include  provision  of  onsite 
assistance  by  NCSL  on  25  occasions  to 
14  State  legislatures,  with  4  occurring  in 
FY  2001.  Technical  assistance  is  being 
planned  in  Louisiana  and  is  ongoing  in 
Vermont  and  Wyoming.  The  project  has 
produced  a  38-minute  audiotape  based 
on  Comprehensive  Juvenile  Justice:  A 
Legislator's  Guide  and  distributed  600 
copies  of  the  tape  to  new  lawmakers  . 


Eleven  lawmakers  bom  five  States 
(Hawaii.  Kansas.  Michigan.  Mississippi, 
and  Texas)  participated  in  two  juvenile 
justice  study  tours  to  learn  how 
communities  planned  and  implemented 
OJJDP's  Comprehensive  Strategy  for 
Serious,  Violent,  and  Chronic  Juvenile 
Offenders. 

During  FY  2001,  NCSL  information 
services  responded  to  1 ,500  information 
requests.  The  grant  has  improved 
capacity  for  delivery  of  information 
services  to  State  legislatures.  The  project 
also  supports  increased  communication 
between  State  legislators  and  other  State 
and  local  leaders  who  make  decisions 
about  juvenile  justice  issues. 

In  FY  2002,  the  Technical  Assistance 
for  State  Legislatives  project  will 
continue  to  provide  technical  assistance 
to  State  legislatures;  hold  an  invitational 
"Leadership  Forum"  on  comprehensive 
juvenile  justice  in  January'  2002;  and 
develop,  prepare,  and  distribute 
publications  to  highlight  ciirrent  trends, 
juvenile  justice  approaches,  and  issues 
in  the  States.  Two  topics  will  be 
researched,  prepared,  and  distributed  as 
part  of  the  NCSL  LegisBriefs  (fact 
sheets)  series.  Research/information 
clearinghouse  activities  will  continue  to 
inform  State  legislatures  on  juvenile 
justice  issues,  enactments,  and  research. 

This  project  would  be  implemented 
by  the  current  grantee,  the  National 
Conference  of  State  Legislators.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

Understanding  and  Monitoring  the 
"Whys"  Behind  Juvenile  Crime  Trends 

The  piupose  of  this  research  project  is 
to  identify  and  understand  the  principal 
reasons  behind  the  trends  in  juvenile 
crime  aud  violence.  As  national  rates  of 
youth  violence  have  dropped 
substantially  in  recent  years,  a  number 
of  theories  have  been  advanced  to 
explain  this  trend.  However,  the  lack  of 
empirical  evidence  to  fully  support 
various  theories  enables  proponents  of 
vastly  different  policy  orientations  to 
claim  victory  for  the  recent  declines  and 
continue  to  assert  their  policy 
objectives.  Not  all  localities  experienced 
the  same  trends  in  juvenile  violent 
crime  during  either  the  increases  in  the 
late  1980s  or  the  subsequent  declines 
that  began  in  the  early  1990s,  and  there 
is  considerable  variation  in  local 
juvenile  crime  rates  across  the  country. 
In  FY  2001,  imder  a  competitive  award, 
the  University  of  Pennsylvania's  Jerry 
Lee  Center  on  Criminology  began  a  5- 
year  study  to  address  these  issues.  The 
Center  recruited  six  "developmental 
sites"  and  produced  a  report  addressing 
the  trends,  theories  discarded  and 
remaining,  feasibility  of  testing  these 


theories,  and  limitations  of  various 
designs.  In  FY  2002.  the  University  of 
Pennsylvania  will  begin  testing  these 
theories  and  will  issue  additional 
reports  on  the  onsite  testing  process, 
experience,  and  feasibility. 

This  program  will  be  implemented  by 
the  current  grantee,  the  University  of 
Pennsylvania.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Public  Safety  and  Law  Enforcement 

Evaluation  of  the  Comprehensive 
Community-Wide  Approach  to  Gang 
Prevention.  Intervention,  and 
Suppression  Program 

OJJDP  proposes  to  continue  funding 
this  evaluation  in  FY  2002.  Under  a 
competitive  cooperative  agreement 
awarded  in  FY  1995.  the  evaluation 
grantee  helped  the  five  program  sites 
(Bloomington.  IL;  Mesa,  AZ;  Riverside. 
CA;  San  Antonio.  TX;  and  Tucson,  AZ) 
establish  realistic  and  measurable 
objectives,  document  program 
implementation,  and  measure  the 
impact  of  this  comprehensive  approach. 
The  grantee  has  trained  the  local  site 
interviewers  and  also  provided  interim 
feedback  to  the  program  implementors. 
The  grantee  would  continue  to  analyze 
data  required  to  evaluate  the  program, 
monitor  and  oversee  the  quality  control 
of  data,  and  prepare  final  reports  for  the 
full  evaluation. 

This  project  would  be  implemented 
by  the  current  grantee,  the  University  of 
Chicago.  School  of  Social  Service 
Administration.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Evaluation  of  the  Comprehensive  Gang 
Model:  An  Enhanced  School  Approach 

This  initiative  is  a  continuation  of 
ongoing  efforts  to  test  OJJDP's 
Comprehensive  Gang  Model.  In  FY 
2000,  four  sites  were  competitively 
selected  to  conduct  comprehensive 
assessments  of  their  local  gang  problem 
and  develop  programs  to  implement  the 
Comprehensive  Gang  Model.  Program 
designs  will  be  communitywide  but  will 
emphasize  school-based  responses.  The 
four  sites  are  Dade  County.  FL;  East 
Cleveland,  OH;  Houston,  TX;  and 
Pittsburgh,  PA.  The  evaluation  grantee, 
COSMOS  Inc.,  is  conducting  case 
studies  to  dociunent  and  analyze  the 
four  sites'  1-year  community  assessment 
and  program  planning  efforts.  COSMOS 
is  also  developing  an  outcome 
evaluation  design  for  the  sites  that 
would  be  funded  to  implement  the 
model. 

This  program  would  be  implemented 
by  the  ciurent  grantee.  COSMOS  Inc.  No 
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additional  applications  would  be 
solicited  in  FY  2002. 

Evaluation  of  the  Rural  Gang  Initiative 

This  initiative  is  a  continuation  of 
ongoing  efforts  to  test  OJJDP's 
Comprehensive  Gang  Model.  In  FY 
1999,  four  competitively  selected  rural 
sites  (Elk  City,  OK;  Glenn  County.  CA; 
Longview.  WA;  and  Mt.  Vernon,  IL) 
conducted  comprehensive  assessments 
of  their  local  gang  problems  and 
developed  program  designs  to 
implement  the  Comprehensive  Gang 
Model.  The  evaluation  grantee,  the 
National  Council  on  Crime  and 
Delinquency  (NCCD),  has  conducted 
case  studies  to  doounent  and  analyze 
the  1-year  community  assessment  and 
program  planning  efforts  in  all  four 
sites.  NCCD  has  developed  and  is 
conducting  an  outcome  evaluation 
design  for  the  sites  that  are  being  funded 
to  implement  the  model:  Glenn  County. 
CA,  and  Mt.  Vernon.  IL. 

This  program  will  be  implemented  by 
the  current  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Gang-Free  Schools  and  Communities 
Initiative 

In  FY  2000,  OJJDP  launched  a 
multisite  effort  to  continue  to 
demonstrate,  test,  and  rephcate  the 
implementation  of  the  OJJDP 
Comprehensive  Gang  Model  in  as  many 
as  16  sites  around  the  country.  In 
response  to  a  competitive  solicitation. 
10  new  sites  were  selected  to  participate 
in  this  initiative,  which  consists  of  the 
two  separate  programs  described  below. 

The  Comprehensive  Gang  Model:  An 
Enhanced  School/Community  Approach 
to  Reducing  Youth  Gang  CHme  program 
is  designed  to  demonstrate  and  test  the 
Model's  ability  to  assist  communities  in 
addressing  youth  gang  problems  in  both 
the  school  setting  and  in  the 
commimity,  through  a  tightly 
coordinated  approach,  including 
antiviolence  efforts.  The  four 
participating  communities  are  the  City 
of  East  Cleveland.  OH;  the  City  of 
Houston,  TX;  the  City  of  Pittsburgh.  PA; 
and  the  City  and  County  of  Miami-Dade, 
FL.  In  FY  2001,  these  sites  received 
initial  training  in  conducting  an 
assessment  of  the  youth  gang  problem 
and  began  collecting  data.  In  FY  2002, 
these  sites  will  be  eligible  for  funding  to 
begin  implementing  die  OJJDP 
Comprehensive  Gang  Model  to  address 
the  problems  identified.  An 
independent  evaluation  of  this  effort  is 
being  conducted  by  the  COSMOS 
Corporation. 


The  Gang-Free  Commimities  program 
is  designed  to  offer  "seed"  support  to 
communities  selected  to  replicate  the 
OJJDP  Comprehensive  Gang  Model.  The 
commimities  selected  to  participate  are 
Broward  County,  FL;  East  Los  Angeles, 
CA;  Jefferson  County,  KY;  the  City  of 
Lakewood,  WA;  San  Francisco,  CA;  and 
Washington,  DC.  The  goal  of  this 
program  is  to  reduce  youth  gang 
violence  in  the  community.  In  FY  2001 , 
these  sites  also  received  initial  training 
in  conducting  an  assessment  of  the 
youth  gang  problem  and  began 
collecting  the  necessary  data.  In  FY 
2002,  these  sites  would  be  eligible  for 
funding  to  begin  implementing  the 
OJJDP  Comprehensive  Gang  Model  to 
address  the  problems  identified. 

The  National  Youth  Gang  Center  is 
providing  training  and  technical 
assistance  for  commiuiities  participating 
in  both  programs. 

These  two  programs  would  be 
implemented  by  the  current  grantees: 
East  Cleveland,  Houston.  Miami-Dade, 
and  Pittsburgh  for  the  comprehensive 
Gang  Model:  An  Enhanced  School/ 
Community  Approach  to  Reducing 
Youth  Gang  Crime  and  Broward  County. 
FL;  East  Los  Angeles.  CA;  Jefferson 
County,  KY;  the  City  of  Lakewood,  WA; 
San  Francisco,  CA;  and  Washington. 
DC,  for  the  Gang-Free  Communities 
program.  No  new  applications  would  be 
solicited  in  FY  2002  for  these  programs. 

Gang  Prevention  Through  Targeted 
Outreach  (Boys  &■  Girls  Clubs) 

The  purpose  of  this  program  is  to 
enable  local  Boys  &  Girls  Clubs  to 
prevent  youth  from  entering  gangs, 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement,  and 
divert  youth  from  gang  activities  into 
more  constructive  programs.  The  Boys  & 
Girls  Clubs  of  America  provides  training 
and  technical  assistance  to  local  gang 
prevention  and  intervention  sites, 
including  some  at  OJJDP's  gang  program 
demonstration  sites,  and  to  other  clubs 
and  organizations  through  regional 
trainings  and  national  conferences.  In 
FY  2000.  the  Boys  &  Girls  Clubs  added 
new  gang  prevention  sites,  gang 
intervention  sites,  and  "Targeted 
Reintegration"  sites  where  clubs  work  to 
provide  services  to  youth  returning  to 
the  community  from  juvenile 
correctional  facilities  to  prevent  them 
from  returning  to  gangs  and  violence.  A 
national  evaluation  of  the  Gang 
Prevention  Through  Targeted  Outreach 
Program  was  completed  in  FY  2001.  The 
evaluation,  conducted  by  Public/Private 
Ventures.  Inc..  concluded  in  part  that 
"participants  demonstrated  positive 
change"  and  that  "the  clubs  were 
successful  in  reaching  an  underserved. 


high-risk  population  through  direct 
outreach  and  referral-network-building 
activities."  In  FY  2002.  the  Boys  &  Girls 
Clubs  of  America  will  identify  and 
support  up  to  30  new  gang  prevention 
sites.  Evaluation  of  the  Targeted 
Reintegration  program  component  may 
also  begin  in  FY  2002.  In  addition,  the 
Boys  &  Girls  Clubs  will  jointly  sponsor 
OJJDP's  National  Youth  Gang 
Symposium  in  Jime  2002.  in  partnership 
with  the  National  Youth  Gang  Center. 

This  program  would  be  implemented 
by  the  current  grantee,  the  Boys  &  Girls 
Clubs  of  America.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Law  Enforcement  Training  and 
Technical  Assistance  Program 

The  Law  Enforcement  Training  and 
Technical  Assistance  Program  was 
initially  funded  through  a  competitive 
award  in  1999  to  the  International 
Association  of  Chiefs  of  Police  (lACP) 
for  a  3-year  project  period.  The  purpose 
of  the  program  is  to  increase  the 
capacity  of  law  enforcement  and  allied 
professions  to  address  juvenile  crime, 
delinquency,  and  victimization,  through 
multiagency  system  responses  to  school 
violence;  juvenile  gang,  gun,  and  drug 
activity;  and  serious,  violent,  and 
chronic  juvenile  crime.  Training 
workshops  and  technical  assistance 
strengthen  existing  multiagency 
collaboration  and  facilitate  creation  of 
new  partnerships. 

In  FY  2001,  program  activities 
included  19  workshops  for  more  than 
1,000  participants  from  600 
jurisdictions  in  12  States.  In  addition,  a 
marketing  database  was  developed  that 
allows  the  program  to  promote  each 
individual  product  by  State,  via  bx, 
directly  to  police,  sheriffs,  school 
administrators,  school  resource  officers, 
juvenile  probation  and  corrections 
agencies,  juvenile  mental  health  service 
officials,  and  other  juvenile  justice 
stakeholders.  An  OJJDP/IACP  Training 
and  Technical  Assistance  Web  page  was 
created  for  the  lACP  Web  site.  The  page 
includes  the  training  schedule  and 
registration  forms  for  specific  training 
sessions  and  onsite  technical  assistance. 

In  FY  2002.  the  following  deliverables 
will  be  provided  under  this  program:  18 
workshops.  12  onsite  technical 
assistance  projects,  and  8  Chief 
Executive  Officer  Exchange  Forums. 
Additionally.  1.500  CD-ROMs  with 
relevant  OJJDP  literatiue  and  reference 
materials  will  be  created  and 
disseminated  among  training  attendees; 
a  Fact  Sheet  for  OJJDP  distribution  and 
an  article  for  a  professional  periodical 
will  be  written. 
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The  program  will  be  implemented  by 
the  current  grantee,  the  International 
Association  of  Chiefs  of  Police.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Youth  Cong  Center 

The  proliferation  of  gang  problems 
over  the  past  two  decades  led  OJJDP  to 
develop  a  comprehensive,  coordinated 
response  that  involved  five  program 
components,  one  of  which  was 
implementation  and  operation  of  the 
National  Youth  Gang  Center  (NYGC). 
Competitively  funded  in  1994  to  expand 
and  maintain  th^  body  of  critical 
knowledge  about  youth  gangs  and 
effective  responses  to  them,  NYGC 
provides  support  services  to  the 
National  Youth  Gang  Consortium, 
composed  of  Federal  agencies  with 
responsibilities  in  this  area.  NYGC  is 
also  providing  technical  assistance  for 
OJJDP's  Gang-Free  Communities 
Program,  Gang-Free  Schools  Program, 
and  Rural  Gang  Initiative.  In  FY  2001, 
NYGC  (1)  conducted  indepth  analyses 
of  the  National  Youth  Gang  Survey 
residts,  which  track  changes  in  gang 
membership  and  activity,  (2)  developed 
and  administered  a  survey  of  youth 
gangs  in  American  Indian  communities, 
(3)  produced  timely  information  on  the 
nature  and  scope  of  the  youth  gang 
problem,  (4)  continued  tracking  gang- 
related  legislation  at  both  the  State  and 
Federal  levels,  and  (5)  continued  to 
provide  training  and  technical 
assistance  for  OJJDP's  Gang-Free 
Communities  Program,  Gang-Free 
Schools  F*rogram,  and  Rural  Gang 
Initiative. 

With  FY  2002  funds,  the  Center 
would  continue  to  collect,  analyze,  and 
disseminate  current,  comprehensive, 
and  acciu^te  national-level  gang-related 
information.  It  would  continue  to  assist 
'  State  and  local  jurisdictions  in  the 
collection,  analysis,  and  exchange  of 
information  on  gang-related 
demographics,  legislation,  literature, 
research,  and  promising  program 
strategies.  The  Center  would  also 
continue  to  provide  indepth  technical 
assistance  to  grantees  of  OJJDP  gang 
programs. 

Inis  program  woidd  be  implemented 
by  the  current  grantee,  the  Institute  for 
Intergovernmental  Research.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

Rural  Gang  Initiative  Demonstration 
Sites 

During  FY  2000,  OJJDP  competitively 
funded  four  rural  communities  (Elk 
City,  OK;  Glenn  County,  CA;  Longview, 
WA;  and  Moimt  Vernon.  IL)  to  conduct 
a  comprehensive  assessment  of  their 


local  youth  gang  problems.  Each  site 
collected  and  analyzed  comprehensive 
local  data  to  determine  the  nature  and 
scope  of  the  existing  local  youth  gang 
problem(s}.  A  steering  committee  of 
community  representatives  in  each  site 
used  the  final  assessment  findings  to 
develop  a  response  to  the  problems 
identified.  In  FY  2001.  two  of  these  four 
commimities.  Glemi  County,  CA,  and 
Mt.  Vernon,  IL,  began  implementing  the 
OJJDP  Comprehensive  Gang  Model  to 
address  the  most  serious  problems 
identified  in  their  assessments.  In  each 
site,  intervent  ion  teams  of  workers  from 
police,  probation,  schools,  community- 
based  agencies,  and  others  have  begun 
working  in  gang  violence  hotspots  to 
provide  sCTvices  and  supports  to  gang- 
involved  youth,  with  a  goal  of  reducing 
and  eventually  eliminating  youth  gang 
violence  in  the  community.  In  FY  2002, 
these  sites  will  continue  implementing 
the  OJJDP  Comprehensive  Gang  Model. 
Ongoing  assessment  and  data  collection 
will  be  used  to  assist  in  selecting 
intervention  targets. 

An  independent  evaluation  of  these 
two  sites  also  will  be  conducted  and 
technical  assistance  will  be  provided 
through  the  National  Youth  Gang 
Center. 

This  initiative  would  be  implemented 
by  the  current  grantees,  Glenn  County, 
CA,  and  Mount  Vernon,  IL.  No 
additional  applications  would  be 
soUcited  for  this  initiative  in  FY  2002. 

Technical  Assistance  to  the  Gang-Free 
Schools  and  Communities  Initiative 

In  FY  2000.  OJJDP  launched  a 
multisite  replication  of  the  OJJDP 
Comprehensive  Gang  Model  and  a  four- 
site  demonstration  program  to 
implement  the  Model  and  further 
enhance  the  Model's  school  component, 
hi  FY  2001.  the  National  Youth  Gang 
Center  (NYGC)  developed  a  manual  to 
assist  these  communities  in  conducting 
the  assessment,  developed  and  provided 
these  sites  with  tools  and  instruments 
for  data  collection,  developed  Web- 
based  technical  assistance  resources  for 
these  communities,  and  provided  initial 
gang  problem  assessment  training  to  10 
participating  sites  and  followup 
technical  assistance  and  training  to  five 
of  these  sites.  NYGC  also  developed  a 
web  page  to  enable  unsuccessful 
applicants  to  access  technical  assistance 
in  conducting  an  assessment  and  the 
OJJDP  Model,  hi  FY  2002.  OJJDP  wiU 
fund  NYGC  to  provide  training  and 
technical  assistance  during  the 
implementation  stages  of  this  initiative 
in  selected  communities  across  the 
country.  The  National  Youth  Gang 
Center  is  currently  providing  technical 
assistance  on  OJJDP's  Model  to 


commimities  involved  in  OJJDP's  Rural 
Gang  Initiative  and  to  other  OJJDP 
grantees. 

OJJDP  would  provide  a  supplemental 
award  to  the  National  Youth  Gang 
Center  to  provide  the  technical 
assistance.  No  additional  applications 
would  be  soUcited  in  FY  2002. 

Delinquency  Prevention  and 
Intervention 

Assessing  Alcohol.  Drug,  and  Mental 
Disorders  Among  Juvenile  Detainees 

This  project,  which  was  funded 
competitively  in  1999.  is  a  major 
longitudinal  study  assessing  alcohol, 
drug,  and  mental  disorders  among 
juveniles  in  the  Cook  County  Detention 
Center  in  Chicago,  IL.  The  project  has 
three  primary  goals:  (1)  To  determine 
how  alcohol,  drug,  and  mental  disorders 
develop  over  time  among  juvenile 
detainees,  (2)  to  investigate  whether 
juvenile  detainees  receive  needed 
psychiatric  services  after  their  cases 
reach  disposition  (whether  they  return 
to  the  community  or  are  incarcerated), 
and  (3)  to  study  the  development  and 
interrelationship  of  dangerous  and  risky 
behaviors  related  to  violence,  substance 
use,  and  HIV/ AIDS.  This  project  is 
unique  because  the  sample  is  so  large: 
It  includes  1,829  youth  from  Chicago 
.  who  were  arrested  and  originally 
interviewed  between  1995  and  1998. 
The  sample  is  stratified  by  gender,  race 
(African  American,  Hispanic,  non- 
Hispanic  white),  and  age.  Initial 
interviews  have  been  completed,  and 
extensive  archival  data  (e.g.,  arrest  and 
incarceration  history,  health  and  mental 
health  treatment)  have  been  collected  on 
each  subject.  The  investigators  have 
been  tracking  the  subjects,  and  they 
have  completed  several  sets  of  followup 
interviews.  A  significant  number  of 
subject  deaths,  virtually  all  of  them 
linked  to  violence  (e.g.,  gunshot 
wounds)  have  already  occurred.  The 
large  sample  size  has  provided 
sufficient  statistical  power  to  study  the 
prevalence  of  co-occurring  disorders. 
Researchers  are  preparing  an  OJJDP 
Bulletin  that  compares  subjects'  self- 
reported  substance  use  with  the  results 
of  urine  screens  conducted  shortly  after 
arrest. 

This  project  will  be  implemented  by 
the  current  grantee.  Northwestern 
University.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Comprehensive  Children  and  Families 
Mental  Health  Training  and  Technical 
Assistance 

OJJDP  has  entered  into  an  interagency 
agreement  with  the  Center  for  Mental 
Health  Services  (CMHS)  of  the 


53700 


Federal  Register /Vol.  66.  No.  205  /  Tuesday,  October  23.  2001 /Notices 


Substance  Abuse  and  Mental  Health 
Services  Administration  to  support  the 
CMHS-funded  Comprehensive  Mental 
Health  sites.  CMHS  currently  funds  45 
sites,  a  technical  assistance  provider, 
and  an  evaluation.  OJJDP  funds  are  used 
to  fund  the  juvenile  justice  specialist 
member  of  the  technical  assistance 
team,  which  also  includes  child  welfare, 
mental  health,  education,  and  parent 
specialists.  This  team  oversees  technical 
assistance  to  the  sites  and  coordinates 
technical  assistance  to  meet  their  needs. 
The  juvenile  justice  specialist 
responsibilities  include  efforts  to  assist 
with  the  development  of  increased 
coordination  between  the  juvenile 
justice  and  mental  health  systems  in  the 
45  sites. 

This  initiative  will  be  implemented 
through  an  interagency  agreement  with 
CMHS.  No  additional  applications  will 
be  solicited  in  FY  2002.      i 

Evaluation  of  the  Truancy  Reduction 
Demonstration  Progmm 

OJJDP  currently  funds  seven  sites  that 
are  implementing  truancy  reduction 
programs.  Grantees  include  Contra 
Costa,  CA;  Honolulu,  HI;  Houston,  TX; 
Jacksonville,  FL;  King  Coumty,  WA; 
Suffolk  Coimty,  NY;  and  Tacoma,  WA. 
OJJDP  also  funds  the  Colorado 
Foundation  for  Families  and  Children 
(CFFC)  to  conduct  the  national 
evaluation  of  the  Truancy  Reduction 
Demonstration  Program.  As  part  of  the 
evaluation,  CFFC  is  working  with  the 
sites  to  (1)  determine  how  community 
collaboration  can  reduce  truancy  and 
lead  to  systemic  reform  and  (2)  assist 
OJJDP  in  developing  a  commimity 
collaborative  truancy  reduction  program 
model  and  identifying  the  essential 
elements  of  that  model.  To  that  end, 
CFFC  continues  to  assist  project  sites  to 
identify  and  document  the  nature  of  the 
truancy  problem  in  their  communities, 
enhance  effective  truancy  reduction 
planning  and  collaboration,  and 
incorporate  that  process  into  the 
implementation  of  the  Truancy 
Reduction  Demonstration  Program  at 
each  site.  In  addition,  CFFC  is  assisting 
sites  in  collecting  information  on  truant 
youth  and  documenting  services. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Colorado 
Foundation  for  Families  and  Children. 
No  additional  applications  would  be 
solicited  in  FY  2002. 

Integrated  Information  Sharing  To 
Prevent  Juvenile  Delinquency:  A 
Training  and  Technical  Assistance 
Approach 

The  Integrated  Information  Sharing 
To  Prevent  Juvenile  Delinquency:  A 
Training  and  Technical  Assistance 


Approach  project  was  established  in  FY 
2001  under  a  competitive  2-year 
cooperative  agreement  between  OJJDP 
and  the  Center  for  Non-Profit 
Development/Center  for  Network 
Development  (CND).  The  project  is 
designed  to  launch  OJJDP's  integrated 
information-sharing  (IIS)  effort.  CND 
works  to  increase  the  capacity  of  State 
and  local  coUaboratives  to  establish  and 
manage  effective  multidisciplinary, 
multiagency  information-sharing 
systems;  support  proactive  solutions  to 
juvenile  delinquency;  and  improve 
coordination,  decisionmaking,  and 
services  to  at-risk  youth  and  their 
families. 

Under  this  cooperative  agreement, 
CND  has  completed  several  key  tasks  to 
accomplish  the  project's  goals.  The 
results  of  a  national  training  needs 
assessment  survey  and  focus  group 
meeting  influenced  the  content  of 
instructional  materials  for  regional 
training  workshops  scheduled  for  FY 
2001  and  FY  2002.  Similarly,  a 
ciirriculum  design  team  has  outlined 
particular  training  modules  and  engaged 
practitioners  at  various  levels  of 
experience  with  IIS  systems  to  critique 
the  designs  and  discuss  the  challenges, 
barriers,  and  solutions  to  building 
effective  partnerships  and  planning  and 
implementing  IIS  systems. 

In  FY  2001,  CND  collected  lists  of 
collaborative  groups  interested  in 
enhancing  IIS  efforts  from  OJJDP 
program  managers  and  added  these  lists 
to  the  nS  database.  The  national  training 
needs  assessment  was  developed  and 
mailed  to  953  youth-focused 
collaborative  practitioners  interested  in 
developing  and/or  enhancing  an  IIS 
system. 

In  FY  2002,  the  final  year  of  this  2- 
year  project,  CND  will  continue 
developing,  marketing,  and  piloting 
level  1  and  level  2  trainings,  providing 
followup  assistance,  and  evaluating  the 
application  of  knowledge  and  skills 
gained  in  the  trainings  to  improve  IIS's 
collaborative  performance. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Center  for  Non- 
Profit  Development/Center  for  Network 
Development.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Intergenerational  Transmission  of 
Antisocial  Behavior 

The  purpose  of  the  Intergenerational 
Transmission  of  Antisocial  Behavior 
study  is  to  examine  the  development  of 
childhood  antisocial  behavior  in  a  three- 
generation  prospective  panel  study  by 
making  the  children  of  the  current 
participants  in  the  OJJDP-sponsored 
Rochester  (NY)  Youth  Development 


Study  the  focal  subjects  of  a  new  long- 
term  study.  Forty  percent  of  the  original 
Rochester  participants  were  parents  by 
age  21.  The  Youth  Development  Study 
began  in  1986.  The  new  study  is  being 
funded  imder  an  FY  1998  interagency 
agreement  with  the  National  Institute  of 
Mental  Health.  The  grantee  will 
combine  data  on  the  original  study's 
participants  and  their  parents  with  new 
data  on  the  children  of  the  original 
participants.  The  combined  data  will 
enable  researchers  to  examine  and  track 
the  development  of  delinquent  behavior 
across  three  generations  in  a  particularly 
high-risk  sample.  The  results  of  the 
study  should  provide  useful  findings 
that  will  have  policy  implications  for    , 
prevention  programs.  In  FY  2002,  the 
program  will  continue  data  collection. 
Tne  project  will  be  implemented  by 
the  current  grantee,  the  University  at 
Albany,  State  University  of  New  York. 
No  additional  applications  will  be 
solicited  in  FY  2002. 

Investing  in  Youth  for  a  Safer  Future 

This  program  supports  tKe  "Investing 
in  Youth  for  a  Safer  Future"  public 
service  program  and  other  advertising 
and  media  initiatives  of  the  National 
Citizens'  Crime  Prevention  Campaign. 
The  "Investing  in  Youth  for  a  SsdFer 
Future"  campaign  educates  the  public 
about  prevention  programs  and 
intervention  strategies  that  reduce  youth 
violence  and  delinquency.  The 
campaign  develops  creative  public 
service  advertisements  that  aim  to 
motivate  adults  to  become  positively 
involved  in  the  lives  of  young  people. 

The  program  would  be  implemented 
under  an  interagency  agreement  with 
the  Bureau  of  Justice  Assistance  by  the 
current  grantee,  the  National  Crime 
Prevention  Council.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Juvenile  Defender  Training,  Technical 
Assistance,  and  Resource  Center 

The  Juvenile  Defender  Training, 
Technical  Assistance,  and  Resource 
Center  Quvenile  Defender  Center) »  now 
in  its  third  year  of  funding  under  a  5- 
year  project  period  grant,  was 
competitively  awarded  to  the  American 
Bar  Association  (ABA)  in  FY  1999.  The 
Juvenile  Defender  Center  fills  a  major 
gap  in  resources  and  support  for 
juvenile  defenders  in  the  United  States 
by  providing  training  and  technical 
assistance  services.  Nationally  focused 
training  and  technical  assistance  for 
juvenile  defenders  did  not  exist  before 
OJJDP  funded  the  original  Due  Process 
Advocacy  project  from  1993  to  1999. 
Building  on  that  project,  the  Juvenile 
Defender  Center  project  is  designed  to 
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facilitate  the  development  of  a 
permanent  training  and  technical 
assistance  capability  for  juvenile 
defenders.  Improving  the  capabilities 
and  skills  of  juvenile  defenders 
strengthens  the  juvenile  justice  system 
and  provides  greater  assiuance  that 
juveniles  charged  with  delinquency  will 
receive  the  due  process  and  adequate 
representation  they  are  guaranteed 
imder  the  U.S.  Constitution. 

The  ABA  has  competitively  selected 
eight  regional  centers  to  provide 
training  and  technical  assistance  in  their 
regions.  Each  year  the  ABA  organizes 
and  holds  a  National  Juvenile  Defender 
Summit  that  brings  together  juvenile 
defenders  and  related  practitioners  to 
address  key  issues  in  juvenile  defense 
work.  The  ABA  operates  imder  a  unique 
incentive  funding  scheme  that  enables  it 
to  receive  additional  funds  over  a  base 
amount  if  they  raise  money  in  the 
private  sector  or  obtain  in-kind  services. 
The  ABA  has  been  very  successful  in 
raising  private  funds  and  obtaining 
donated  resources. 

This  project  will  be  implemented  in 
FY  2002  by  the  American  Bar 
Association,  the  current  grantee.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Multisite,  Multimodal  Treatment  Study 
of  Children  With  Attention  Deficit/ 
Hyperactivity  Disorder 

In  1992,  the  U.S.  Department  of 
Health  and  Himian  Services'  National 
Institute  of  Mental  Health  (NIMH)  began 
a  study  of  the  long-term  efficacy  of 
stimulant  medication  and  intensive 
behavioral  and  educational  treatment 
for  children  with  attention  deficit/ 
hyperactivity  disorder  (ADHD). 
Although  ADHD  is  classified  as  a 
childhood  disorder,  up  to  70  percent  of 
affected  children  continue  to  experience 
symptoms  in  adolescence  and 
adulthood.  Researchers  at  six  primary 
study  sites  and  three  subcontractor  sites 
are  following  children  in  the  three 
treatment  groups  (medication 
management  only,  behavioral  treatment, 
and  a  combination  of  medication  and 
behavioral  treatment)  and  a  control 
group  (community  care). 

OJJDP's  participation  in  the  study, 
which  began  in  FY  1998,  supports 
continued  investigation  into  the 
subjects'  aggressive  and  delinquent 
behavior  and  contact  with  the  legal 
system,  including  arrest,  detention,  and 
incarceration.  In  FY  2002,  OJJDP  will 
transfer  funds  to  NIMH  through  an 
interagency  agreement  that  will  support 
the  collection  of  data  related  to  subjects' 
delinquent  and  criminal  behavior  and 
contact  with  the  juvenile  justice  system. 


This  program  will  be  implemented 
through  an  interagency  agreement  with 
the  National  Institute  of  Mental  Health. 
No  additional  applications  will  be 
solicited  in  FY  2002. 

National  Center  for  Conflict  Resolution 
Education 

This  project  will  assist  communities 
in  providing  quality  conflict  resolution 
programs  by  providing  training  and 
technical  assistance  opportiuiities  and 
developing  products  to  expand  the 
knowledge  of  conflict  resolution  skills, 
processes,  implementation,  and 
application.  Ingram  objectives  include: 
(1)  Increasing  the  number  of  conflict 
resolution  programs  that  use  effiective 
design  elements,  (2)  enhancing  the  skills 
of  conflict  resolution  program 
volunteers  and  professional  staff,  and 
(3)  facilitating  the  development  and  use 
of  research-driven  training  and 
technical  assistance  materials.  The 
major  clients  to  be  served  are 
educational  agencies  and  organizations, 
juvenile  justice  programs,  and 
community  youth  service  organizations. 

This  project  will  be  implemented  by 
the  ciirrent  grantee,  Illinois  State  Bar 
Association,  in  FY  2002.  It  is 
anticipated  that  OJJDP  will  issue  a 
solicitation  in  FY  2002  and  the  grantee 
selected  in  response  to  the  solicitation 
will  implement  the  program  in  FY  2002. 

National  Youth  Court  Center 

OJJDP  established  the  National  Youth 
Court  Center  (NYCC)  in  1999  to  provide 
intensive  training,  technical  assistance, 
data  collection,  and  considerable 
programmatic  resources  to  strengthen 
statewide  and  local  youth  court 
initiatives.  NYCC  supports  the 
establishment  of  youth  courts  consistent 
with  effective  design  elements  for  the 
purposes  of  preventing  delinquency  and 
holding  young  people  accountable  for 
their  delinquent  and  criminal  behavior 
within  the  context  of  constructive  peer 
group  community  sanctions.  Youth 
courts  are  programs  where  juvenile 
offenders  are  sentenced  by  their  peers. 
These  programs  are  rapidly  becoming  an 
integral  component  of  the  juvenile 
justice  system  in  commimities  across 
America. 

OJJDP  is  the  lead  Federal  agency 
responsible  for  supporting  the  national 
youth  court  movement,  with  the  U.S. 
Department  of  Transportation  providing 
a  small  amouint  of  support  through  an 
annual  interagency  agreement.  With 
more  than  800  programs  currently 
operating  and  himdreds  of  jurisdictions 
planning  to  develop  programs,  youth 
courts  have  experienced  tremendous 
growth  in  the  past  few  years. 


Accomplishments  of  the  project  to 
date  include  publication  of  National 
Youth  Court  Guidelines,  which  provides 
programmatic  blueprints  for  operating 
effective  youth  court  programs:  National 
Youth  Court  Directory,  which  provides 
the  largest  and  most  accurate  listing  of 
youth  court  programs  in  the  United 
States;  and  A  Street  Law  Curriculum  for 
Youth  Courts.  NYCC  has  also  developed 
a  comprehensive  youth  court  Web  site 
and  a  national  youth  court  center 
newsletter  that  offer  the  most 
comprehensive  and  up-to-date 
information  on  youth  courts,  provided 
onsite  technical  assistance  to 
jurisdictions  in  support  of  local  or 
statewide  youth  coiirt  development 
efforts,  launched  a  national  lawyer/law 
student  recruitment  campaign  (a 
nationwide  initiative  linking  lawyers 
and  law  students  with  local  youth  court 
programs),  and  published  Youth  Court 
and  Balanced  and  Restorative  Justice. 

In  FY  2002,  NYCC  will  produce  three 
instructional  videos  about  youth  court 
benefits,  responsibilities,  and  training 
for  volunteer  jurors.  NYCC  will  also 
develop  a  training  Web  site  to  aid  youth 
Volimteers  in  preparing  for  their  cases 
online.  New  documents  will  include  a 
manual  for  a  10- week  training  program 
for  youth  volimteers;  instructor's  guides 
for  adult  volunteers  who  train  volunteer 
youth;  a  daily  operations  handbook  that 
will  serve  as  a  resource  guide  for 
coordinators  of  youth  court  programs;  a 
"road  map  to  youth  court,"  designed  to 
teach  those  in  the  legal  community 
about  youth  couri;  and  a  community 
service  workbook  that  will  teach 
program  coordinators  to  set  up  task-  and 
service-oriented  community  service 
projects  for  youthful  offenders. 
Educational  community  service 
modules  for  youthful  offenders  will  be 
designed  around  the  most  common 
victim  issues  and  alcohol  and  marijuana 
offenses  handled  in  youth  court. 

Training  events  for  FY  2002  include 
a  national  youth  court  conference  and  a 
"train  the  trainers"  session  that  will 
prepare  one  person  from  each  State  as 
the  key  State  trainer  for  both  the 
community  service  education  and 
student  membership  training  programs. 
Public  education  campaigns  also  will  be 
developed  and  launched  in  FY  2002. 

This  project  would  be  implemented 
by  the  current  grantee,  the  American 
Probation  and  Parole  Association  with  a 
subgrant  to  the  American  Bar 
Association.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Pathways  to  Desistance:  A  Prospective 
Study  of  Serious  Adolescent  Offenders 

In  FY  2001,  OJJDP,  along  with  the 
Centers  for  Disease  Control  and 
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Prevention  and  several  private 
foundations,  provided  funding  for  the 
first  year  of  data  collection  for  the 
Pathways  to  Desistance  study.  This 
multisite,  longitudinal,  collaborative 
research  project  follows  approximately 
1 ,200  serious  juvenile  offenders  from 
adolescence  to  young  adulthood. 
Interviews  are  conducted  regularly  with 
these  youth  and  their  family  members 
and  fiiends  for  several  years  following 
their  involvement  with  the  court  for 
felony-level  offenses.  The  aims  of  the 
investigation  are  to:  (1)  Identify  initial 
patterns  of  desistance  from  antisocial 
activity  in  serious  adolescent  offenders, 
(2)  describe  the  role  of  social  context 
and  developmental  changes  in 
promoting  positive  behavioral  change, 
and  (3)  compare  the  effects  of  sanctions 
and  interventions  in  promoting  positive 
change  and  desistance  from  criminal 
behavior.  The  larger  goals  of  the  study 
are  to  improve  decisionmaking  by  court 
and  social  services  personnel  and  to 
clarify  policy  debate  about  dispositional 
alternatives  for  serious  adolescent 
offenders.  The  project  is  anticipated  to 
last  at  least  3  years.  In  FY  2002,  OJJDP, 
in  conjunction  with  the  U.S. 
Department  of  Justice's  National 
Institute  of  Justice,  the  William  T.  Grant 
Foundation,  the  Robert  Wood  Johnson 
Foundation,  and  the  John  D.  and 
Catherine  T.  MacArthiu-  Foundation, 
will  support  the  project's  second  year  of 
data  collection. 

This  project  will  be  implemented  by 
the  cvurent  grantee,  the  University  of 
Pittsburgh.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Race  Against  Drugs/Stay  on  Track 
Curriculum  Evaluation 

Since  1995,  OJJDP  has  supported  Race 
Against  Drugs  (RAD),  a  partnership  in 
substance  abuse  prevention  that 
includes  the  Drug  Enforcement 
Administration,  the  Federal  Bureau  of 
Investigation,  the  Center  for  Substance 
Abuse  Prevention,  the  National  Child 
Safety  Council,  and  U.S.  motor  sports 
organizations.  The  primary  goals  of  RAD 
are  to  educate  youth  about  the  dangers 
of  substance  abuse  and  provide  them 
with  the  skills  they  need  to  resist  drugs. 
RAD  also  empowers  the  motor  sports 
industry,  communities,  schools,  and 
local  law  enforcement  agencies  to  play 
greater  roles  in  keeping  their 
neighborhoods  and  schools  drug  free. 
With  OJJDP  support,  RAD  has 
established  a  national  network  of 
dedicated  volunteers  who  have 
implemented  more  than  5.000  drug 
prevention/ education  programs  at 
schools,  shopping  malls,  trade  shows, 
youth  organizations,  civic  centers,  and 
motor  sports  events.  Drug  prevention 


materials,  including  posters,  public 
service  announcements,  decals,  T-shirts, 
hats,  coloring  books,  and  education  kits, 
are  available  to  complement  all 
activities. 

In  FY  2000,  with  funding  from  OJJDP. 
RAD  worked  with  prevention  scientists 
at  the  University  of  Maryland's  Center 
for  Substance  Abuse  Research  and  a 
panel  of  experts  to  develop  a  new 
science-based  drug  prevention 
curriculum,  Stay  on  Track,  for  use  in 
middle  schools  (grades  six  through 
eight)  and  other  structured 
environments.  This  curriculum 
capitalizes  on  the  knowledge  gained 
during  RAD's  10  years  of  youth  drug 
prevention  experience.  Stay  on  Track  is 
ciurently  being  implemented  in  selected 
schools  in  Phoenix,  AZ,  and  may 
expand  to  other  commimities.  OJJDP  is 
funding  a  comprehensive  evaluation  of 
the  curriculum  by  researchers  from 
Embry  Riddle  University. 

This  project  would  be  implemented, 
by  the  current  grantee,  the  National 
Child  Safety  Council.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Technical  Assistance  for  the  Title  V 
Community  Prevention  Programs 

The  purpose  of  this  project  is  to 
provide  OJJDP  with  the  capacity  to 
provide  communities  with  training  and 
technical  assistance  support  for 
implementation  of  the  Title  V 
Community  Prevention  Grants  program. 
The  contract  was  awarded  in  FY  2000 
through  a  competitive  process.  The 
contractor  will  continue  to  provide 
nationwide  training  and  technical 
assistance  for  State  and  local 
jurisdictions  on  developing  and 
implementing  comprehensive 
communitywide,  data-based 
delinquency  prevention  strategies. 
Through  training  and  technical 
assistance,  community  leaders  develop 
the  knowledge  and  skills  necessary  to 
assess  local  risk  factors  for  and 
protective  factors  against  delinquency 
and  to  address  risk  factors  using 
community  resources.  To  build  training 
capacity  within  States  and  national 
regions,  instruction  on  data-based,  risk- 
and  protection-focused  prevention  will 
be  provided  for  trainers. 

This  project  will  be  implemented  by 
the  current  contractor.  Development 
Services  Group,  Inc.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Truancy  Reduction  Demonstration 
Program 

In  FY  1998,  OJJDP,  the  Executive 
Office  for  Weed  and  Seed  and  the  U.S. 
Department  of  Education  supported  a 


grant  program  to  reduce  truancy.  The 
Truancy  Reduction  Demonstration 
Program  is  a  comprehensive  program 
designed  to  combine  education,  justice 
and  law  enforcement,  social  services, 
and  community  resources  to  identify 
and  track  truant  youth  and 
cooperatively  design  and  implement 
comprehensive  systemwide  programs  to 
meet  the  needs  of  these  youth.  The  four 
components  of  the  Truancy  Reduction 
Program  are  (1)  system  reform  and 
accountability,  (2)  a  service  continuum 
to  address  the  needs  of  truant  children 
and  adolescents,  (3)  data  collection  and 
evaluation,  and  (4)  a  community 
prevention  education  and  awareness 
program  for  kindergarten  through  grade 
12.  OJJDP  has  awarded  grants  to  seven 
sites  to  implement  the  comprehensive 
truancy  program.  Three  were  non-Weed 
and  Seed  (Honolulu,  HI;  Jacksonville, 
FL;  and  King  County,  WA),  and  four 
were  Weed  and  Seed  sites  (Houston,  TX; 
Martinez,  CA;  Tacoma,  WA;  and 
Yaphank,  NY).  Operation  Weed  and 
Seed  is  a  two-pronged  strategy  within 
the  Office  of  Justice  Programs  (OJP)  that 
seeks  to  prevent,  control,  and  reduce 
violent  crime,  drug  abuse,  and  gang 
activity  in  targeted  high-crime 
neighborhoods.  All  the  sites  are  in  the 
implementation  phase  of  the  program. 
Examples  of  the  program  strategies 
include  the  following:  Case  managers 
conducting  home  visits,  attendance 
monitoring,  tutoring,  and  case 
management  referral  of  youth  and 
families  to  community  agencies  for 
needed  services.  In  FY  2001,  the 
Truancy  Reduction  Program  served 
approximately  2,085  students  and  1,180 
families.  The  Colorado  Foimdation  for 
Families  and  Children  (CFFC)  is 
conducting  a  process  evaluation  that 
will  help  to  identify  key  elements  of  an 
effective  truancy  program. 

The  current  grantees  (Honolulu,  HI; 
Houston,  TX;  Jacksonville,  FL;  King 
County,  WA;  Martinez,  CA;  Tacoma, 
WA;  and  Yaphank,  NY)  would  continue 
to  cany  out  the  truancy  activities.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

Violence  Intervention  and  Prevention 
Protocol 

In  2001,  OJJDP  began  a  project  with 
the  American  Academy  of  Pediatrics 
(AAP)  to  develop  a  Violence 
Intervention  and  Prevention  Program 
(VIPP).  The  Academy  has  a  long  history 
of  educating  pediatricians  and  families 
about  unintentional  injuries  and  those 
caused  by  child  abuse. 

The  overall  goal  of  this  project  is  to 
develop  a  theory-based  comprehensive 
program  for  the  primary  prevention  of 
violence-related  injury  to  children  and 
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adolescents  that  will  be  incorporated 
into  the  primary  care  of  all  American 
children  seen  by  pediatricians.  This 
research  project  will  be  conducted  in 
three  phases:  Design  decisions, 
development  of  materials  and  protocols, 
and  small-scale  pilot  testing. 

This  project  will  be  implemented  by 
the  current  grantee,  the  American 
Academy  of  Pediatrics.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Strengthening  the  Juvenile  Justice 
System 

Accountability-Based  Training  for  Staff 
in  Juvenile  Confinement  Facilities 

The  Accoimtability-Based  Training 
for  Staff  in  Juvenile  Confinement 
Facilities  program,  provided  through  the 
National  Juvenile  Detention 
Association's  (NJDA's)  Center  for 
Research  and  Professional  Development 
(CRPD),  offers  extensive  training  that 
enhances  the  ability  of  staff  in  juvenile 
confinement  facilities  around  the 
country  to  handle  and  care  for  confined 
youth.  OJJDP  has  funded  this  program 
for  6  years  to  enable  staff  working  in 
secure  facilities  to  avail  themselves  of 
state-of-the-art  training.  With  OJJDP's 
support,  CRPD  has  provided  more  than 
101 ,600  training  hours  to  line  staff  in 
juvenile  justice  facilities  and  programs 
in  33  States.  In  addition  to  training 
through  CRPD.  NJDA  provides 
comprehensive  technical  assistance  to 
State  and  local  juvenile  detention 
centers  that  are  experiencing  problems 
with  their  operations. 

During  FY  2002,  CRPD  will  continue 
to  provide  onsite  training  and  technical 
assistance  to  direct  care  staff  in  juvenile 
confinement  and  custody  focilities  with 
the  existing  materials  and  curriculums. 
CRPD  also  will  develop  and  pilot  a  new 
40-hour  curriculum,  "BARJ-ing  into 
Juvenile  Confinement:  Practical 
Application  of  BAR  J  (Balanced  And 
Restorative  Justice]  Principles  for  Line 
Staff";  develop  advanced  training 
curriculums  in  the  areas  of  suicide 
prevention  and  management  of  mentally 
ill  residents;  and  revise  the  curriculum 
for  juvenile  detention  careworkers. 

Tliis  project  would  be  implemented 
by  the  current  grantee,  the  National 
Juvenile  Detention  Association,  Center 
for  Research  and  Professional 
Development.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Balanced  and  Restorative  Justice 

OJJDP  established  th«  Balanced  and 
Restorative  Justice  (BARJ)  training  and 
technical  assistance  project  in  FY  1992 
by  awarding  funds  to  Florida  Atlantic 


University  to  provide  training,  technical 
assistance,  and  guidelines  on 
implementing  the  BARJ  model,  which 
encoiuages  the  juvenile  justice  system 
to  address  three  goals  equally:  (1) 
Ensuring  community  safety,  (2)  holding 
offenders  accountable  to  victims,  and  (3) 
promoting  competency  development  for 
offenders  in  the  juvenile  justice  system 
so  they  are  equipped  to  pursue 
noncriminal  lines  of  work  after  release. 
The  project  is  national  in  scope. 
However,  to  use  limited  resources 
efficiently,  BARJ  technical  assistance 
works  with  seven  "special  emphasis" 
States — California,  Florida,  Illinois, 
Michigan,  New  York,  Pennsylvania,  and 
Texas — and  with  several  local 
jurisdictions  across  the  Nation  to  help 
them  plan  and  implement  BARJ.  The 
project  also  works  with  key  justice 
system  and  community  leaders  to  clarify 
BARJ  concepts  and  to  seek  their  help  in 
advancing  BARJ  goals  and  activities. 

In  FY  2001,  the  BARJ  project 
developed,  helped  organize,  or 
participated  in  more  than  40  major 
training  and  technical  assistance  events 
on  restorative  justice.  BARJ  roundtables 
provided  training  and  technical 
assistance  to  teams  of  juvenile  justice 
managers  and  practitioners  from  the 
seven  special  emphasis  States.  In 
addition,  the  project  has  updated  its 
instructional  materials  for  the  BARJ 
courses  and  produced  new  reference 
publications  on  restorative  justice.  The 
project  also  publishes  a  quarterly  BARJ 
newsletter,  kaleidoscope  of  Justice. 

In  FY  2002,  the  BARJ  project  will 
conduct  the  BARJ  Academy  workshops, 
the  introduction  to  restorative  justice 
and  training  for  trainers  courses,  and  a 
graduate  BARJ  trainers  conference.  The 
project  will  develop  new  training 
coiuses  on  restorative  justice  in  schools, 
training  of  trainers  for  group 
conferencing,  and  strategic  BARJ 
management.  One  or  more  specialized 
workshops  on  selected  BARJ  topics  are 
also  planned.  The  project  plans  to 
present  workshops  at  national  and 
regional  conferences  sponsored  by 
groups  representing  judges,  prosecutors, 
probation  and  corrections  personnel, 
law  enforcement,  victims  advocates, 
child  welfare  practitioners,  and  others. 
Resource  documents  will  be  developed, 
and  the  program's  existing  training 
materials  and  Web  site  will  be  updated. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Florida 
Atlantic  University.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Building  Blocks  for  Youth 

OJJDP  established  the  Building  Blocks 
for  Youth  project  in  FY  1998  by  funding 


the  Youth  Law  Center  to:  (1)  Conduct 
research  on  issues  such  as  the  impact  on 
minority  youth  of  new  State  laws  and 
the  implications  of  privatization  of 
juvenile  facilities  by  profitmaking 
corporations;  (2)  undertake  an  analysis 
of  decisionmaking  in  the  justice  system 
and  develop  model  decisionmaking 
criteria  that  reduce  or  eliminate  the 
disproportionate  impact  nf  the  system 
on  minorify  youth;  (3)  build  a 
constituency  for  change  at  the  national, 
State,  and  local  levels;  and  (4)  develop 
communication  strategies  for 
disseminating  information.  The  goals  of 
this  initiative  are  to  protect  minority 
youth  in  the  juvenile  justice  system  and 
promote  rational  and  effective  juvenile 
justice  policies. 

FY  2001  activities  include  developing 
and  implementing  a  strategy  to  support 
the  analysis  of  decisionmaking  and  a 
significant  increase  in  the  number  of 
partner  organizations  to  create 
constituencies  for  change;  site-based 
woik  in  Phoenix,  AZ;  Portland.  OR; 
Seattle.  WA;  and  Watsonville,  CA.  and 
conducting  research  and  developing 
resources  on  the  disparate  numbers  of 
minority  youth  in  the  juvenile  justice 
system  and  the  effects  of  State  laws  and 
zero-tolerance  polices  on  these 
populations. 

In  FY  2002,  the  fifth  year  of  the 
initiative.  Building  Blocks  for  Youth 
will  focus  on  following  up  its  research 
projects  and  using  a  number  of  its 
project  studies  and  reports  as  tools  for 
change.  Site-based  work  will  continue 
and  associated  analyses  and  findings 
will  be  completed;  results  will  be  shared 
to  assist  others  in  reducing  the  number 
of  minority  youth  in  the  juvenile  justice 
system.  The  initiative  will  continue  its 
work  in  establishing  and  maintaining 
relationships  with  other  national  and 
State  organizations  through  its  extensive 
information  and  dissemination 
activities,  including  the  monthly 
newsletter,  bulletins,  and 
comprehensive  Web  site. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Youth  Law 
Center.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Census  of  Juveniles  in  Residential 
Placement 

The  Census  of  Juveniles  in  Residential 
Placement  (CJRP)  collects  individual- 
level  data  on  all  juveniles  in  residential 
placement  on  a  specific  reference  day 
(the  fourth  Wednesday  in  October).  The 
data  elements  collected  include  each 
offender's  age,  sex,  race,  placing  agency, 
legal  status,  and  most  serious  offense. 
Because  this  project  is  a  census,  it 
allows  for  State-level  reporting  of 
juveniles  in  residential  placement.  The 
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census  is  mailed  to  all  facilities  that  can 
and  do  hold  juvenile  offenders  for 
reasons  of  the  offense.  Personnel  report 
on  all  offenders  younger  than  21  years 
old  residing  in  their  facilities  on  the 
reference  day.  The  facilities  also  provide 
some  basic  information  on  any  other 
persons  who  do  not  fit  these  criteria. 
The  CJRP  vtras  first  conducted  in 
October  1997  and  again  in  October 
1999.  In  2002,  the  Census  Bureau  would 
continue  to  conduct  the  2001  CJRP 
including  data  collection,  data  editing, 
data  inputting,  and  data  file  preparation. 
This  program  would  be  implemented 
through  an  existing  interagency 
agreement  with  the  Bureau  of  the 
Census.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Center  for  Students  With  Disabilities  in 
the  Juvenile  Justice  System 

During  FY  1999,  OJJDP  undertook  a 
joint  initiative  with  the  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education,  to 
establish  a  Center  for  Students  with 
Disabilities  in  the  Juvenile  Justice 
System.  This  project  is  expected  to 
improve  the  juvenile  justice  system's 
services  for  students  with  disabilities  in 
the  areas  of  prevention,  educational 
services,  and  reintegration  based  on  a 
combination  of  research,  training,  and 
technical  assistance.  The  Center  guides 
and  assists  States,  schools,  juvenile 
justice  programs,  families,  and 
communities  in  designing, 
implementing,  and  evaluating 
comprehensive  educational  programs, 
based  on  research-validated  practices, 
for  students  with  disabilities  in  the 
juvenile  justice  system. 

This  program  will  be  implemented 
under  an  existing  5-year  interagency 
agreement  with  the  U.S.  Department  of 
Education  by  the  current  grantee,  the 
University  of  Maryland.  No  additional 
applications  will  be  solicited  in  FY 
2002.  I 

Connecticut/Cook  County  (R.)  Girls 
Collaborative 

A  national  collaboration  between  the 
State  of  Connecticut  and  Cook  County, 
IL,  has  been  forged  around  the  needs  of 
court-involved  girls.  The  primary  goal  of 
this  collaboration  is  the  creation  of  a 
replicable  model  of  systems  change  for 
court-involved  girls,  including  girls  who 
are  pregnant  and/ or  young  mothers. 
Since  this  project  began  in  FY  1997,  the 
sites  have  shared  lessons  learned  and 
have  taken  action  to  improve  services  to 
court-involved  girls.  Specific 
accomplishments  include  developing  a 
profile  of  the  juvenile  female  offender 
and  conducting  a  technical  mapping  of 
the  juvenile  justice  system  in  Cook 


County,  completing  an  evaluation  of  a 
pilot  gender-specific  case  management 
system  for  girls,  developing  a  Web  site 
to  identify  and  link  service  providers  in 
metropolitan  Cook  County  and 
surrounding  counties  in  Illinois, 
training  mentors  to  work  with  girls  on 
probation  and  girls  detained  in  the 
detention  center,  completing  a  study  of 
Connecticut  court-involved  girls  age  18 
and  under,  and  creating  a  gender- 
specific  team  of  juvenile  probation 
officers  in  Connecticut.  OJJDP  would 
support  this  national  collaboration  in 
FY  2002  in  order  to  continue  to  develop 
iimovative  responses  to  the  female 
offender  population  and  girls  at-risk  of 
entering  the  juvenile  justice  system. 

The  program  would  be  implemented 
by  the  current  grantees,  Cook  County 
Board  of  Commissioners  and 
Connecticut  Judicial  Branch.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

Development  of  the  Comprehensive 
Strategy  for  Serious,  Violent,  and 
Chronic  Juvenile  Offenders 

This  continuation  grant  would  enable 
OJJDP's  grantees  to  continue  providing 
State  and  local  jurisdictions  with 
training  and  technical  assistance  in 
developing  and  implementing  strategic 
plans  for  reducing  juvenile  delinquency 
based  on  research  included  in  the 
Comprehensive  Strategy  for  Serious, 
Violent,  and  Chronic  Juvenile 
Offenders.  Through  training  and 
technical  assistance,  communities  will 
develop  the  knowledge  and  skills 
necessary  to  assess  risk  and  protective 
factors,  develop  and  implement 
research-based  programs  and  prevention 
and  graduated  sanctions  services,  and 
more  effectively  address  juvenile  crime 
in  their  communities. 

This  project  would  be  implemented 
by  the  current  grantees.  Developmental 
Research  and  Programs,  Inc.,  and  the 
National  Coimcil  on  Crime  and 
Delinquency.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Evaluation  of  Teen  Courts 

OJJDP  initiated  the  Evaluation  of  Teen 
Courts  project  to  assess  the  impact  of 
teen  courts  (or  yoiith  courts)  on 
nonserious  juvenile  offenders.  The 
project  is  the  first  national,  multisite 
evaluation  of  this  emerging  diversion 
strategy  for  at-risk  youth. 

The  Evaluation  of  Teen  Courts  was 
structured  to  determine  the  impact  of 
teen  courts  on  subsequent  delinquency 
or  recidivism,  perceptions  of  justice 
among  youth  referred  to  teen  courts,  and 
their  commitment  to  prosocial  norms 
and  normative  institutions  (e.g.,  school). 
The  evaluation  includes  three 


components — an  impact  evaluation,  a 
process  eveiluation,  and  a  new 
enhancement  that  will  employ  a  random 
assignment  design  in  new  teen  court 
sites.  The  impact  evaluation  will 
examine  what  effect  teen  coiul  programs 
have  on  youth,  what  happens  to  youth 
as  a  result  of  a  teen  court  experience, 
and  whether  the  results  differ  from 
those  observed  in  youth  handled  in  a 
traditional  juvenile  justice  system.  The 
process  evaluation  will  determine  what 
happens  in  teen  court  programs,  what 
they  do,  and  how  well  they  do  it. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Urban 
Institute.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Girls  Study  Group  Project 

The  purpose  of  the  Girls  Study  Group 
project,  which  OJJDP  competitively 
awarded  to  the  Regents  of  the  University 
of  Michigan  in  FY  2001.  is  to  develop 
the  research  foimdation  that  will  help 
communities  make  sound  decisions  on 
how  best  to  prevent  and  reduce 
delinquency  and  violence  by  girls.  The 
University  of  Michigan  will  bring 
together  a  multidisciplinary  group  of  15 
scholars  to  examine  the  nature  of 
offending  by  adolescent  females  and  to 
identify  effective  prevention  and 
intervention  strategies  and  programs  for 
this  population.  In  the  first  year  of  this 
2-year  project,  the  entire  Girls  Study 
Group  wrill  convene  twice  for  2-  to  3-day 
meetings  to  identify  research  needs  and 
questions.  The  Girls  Study  Group  will 
^so  be  divided  into  approximately  six 
working  groups  based  on  broad  areas  of 
concern.  Products  fi'om  the  first  year 
will  include  a  comprehensive  annotated 
bibliography  of  relevant  research  and 
preliminary  reports  from  the  working 
groups. 

This  program  will  be  implemented  by 
the  current  grantee,  the  University  of 
Michigan.  No  additional  applications 
will  be  solicited  in  FY  2002. 

Improving  Juvenile  Sanctioning:  An 
Intensive  Training  and  Technical 
Assistance  Delivery  Progjnun 

The  purpose  of  this  program  is  to 
improve  the  capacity  of  the  juvenile 
justice  system  by  providing  intensive 
training  and  technical  assistance  to  at 
least  10  selected  jurisdictions  to 
strengthen  and  enhance  existing 
juvenile  accoimtability-based 
sanctioning  programs  and  to  support 
development  of  new  ones,  within  the 
context  of  community-based  programs 
that  support  competency  development 
in  youth.  The  primary  target  population 
for  this  program  is  youthful  offenders 
who  could  be  referred  by  law 
enforcement,  schools,  or  juvenile  courts 
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to  community-managed  alternatives  to 
detention  and  secure  confinement.  The 
program's  goal  is  to  create  or  improve 
-  juvenile  accountability-based  programs 
at  the  front  end  of  the  continuum,  while 
enhancing  the  competencies  and  skills 
of  youth,  in  order  to  strengthen  the 
juvenile  justice  system's  capability  to 
respond  appropriately  to  delinquent 
behavior. 

This  project,  initially  funded  in  FY 
2001  through  a  competitive  solicitation, 
is  designed  as  a  5-year  project,  with 
funding  of  up  to  $1  million  each  year, 
given  the  availability  of  funds  and 
satisfactory  grantee  performance. 

This  program  will  be  implemented  by 
the  grantee  selected  throu^  the  FY 
2001  competition.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Intensive  Community-Based  Juvenile 
Aftercare  Dissemination  and  Technical 
Assistance  Proffam 

This  initiative  supports  replication  of, 
training  and  technical  assistance  for, 
and  information  dissemination  about 
the  Intensive  Aftercare  Program  (lAP) 
model,  which  was  implemented  in  three 
competitively  selected  demonstration 
sites.  The  overall  goal  of  the  lAP  model 
is  to  identify  and  assist  adjudicated 
juvenile  offenders  who  are  in  secure 
confinement  to  make  a  successful 
transition  to  the  conununity  upon 
release.  An  independent  evaluation  of 
the  LAP  demonstration  is  ciirrently 
underway,  with  a  final  report  due  in  the 
winter  of  2002. 

As  the  demonstration  period  for  the 
three  pilot  sites  has  ended,  the  focus  of 
this  initiative  has  shifted  to  six  distinct 
areas:  (1)  Replication  of  the  model  with 
emphasis  on  specialized  youth 
populations;  (2)  linkage  with  select 
Performance-Based  Standards 
correctional  sites;  (3)  provision  of 
technical  assistance  to  IX3L's  Youth 
Offender  Demonstration  sites;  (4) 
provision  of  technical  assistance  to 
select  Boys  &  Girls  Clubs  sites 
participating  in  OJJDP's  Targeted 
Outreach  initiative;  (5)  creation  of  a 
national  juvenile  reintegration  and 
aftercare  center;  and  (6)  creation  of  a 
new  Web  site. 

This  initiative  would  be  implemented 
by  the  current  grantee,  the  Johns 
Hopkins  University.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

James  E.  Gould  Memorial  Program  for 
Training  and  Technical  Assistance  for 
Juvenile  Corrections  and  Detention 

OJJDP  established  the  Training  and 
Technical  Assistance  Program  for 
Juvenile  Corrections  and  Detention  staff 


16  years  ago  by  funding  the  American 
Correctional  Association  (ACA)  to 
provide  leadership  to  the  juvenile 
justice  field  through  training  and 
technical  assistance  to  staff  working  in 
juvenile  corrections,  detention, 
community  residential,  and 
nonresidential  facilities.  ACA  conducts 
an  aimual  National  Juvenile  Corrections 
and  Detention  Fonun  on  behalf  of 
OJJDP.  In  addition  to  the  forums.  ACA 
developed  a  ciirriculum  addressing 
increased  privatization  in  the  field  of 
juvenile  justice  and  conducted  three 
regional  privatization  workshops  on 
writing  requests  for  proposals,  writing 
good  contracts,  and  monitoring 
contracts.  ACA  publishes  articles  on 
juvenile  justice  issues  in  each  issue  of 
its  Corrections  Today  magazine  and 
recenUy  published  a  monograph  and  a 
curricidum  on  privatization.  ACA  also 
provides  technical  assistance  to  juvenile 
justice  professionals  concerning 
detention  and  corrections  issues. 

In  FY  2002,  the  project  will  continue 
to  coordinate  with  other  national 
juvenile  justice  organizations  to  provide 
technical  assistance  to  juvenile  justice 
agencies  and  will  hold  the  1 7th  annual 
National  Juvenile  Corrections  and 
Detention  Forum.  ACA  will  update 
mailing  lists  of  both  public  and  private 
juvenile  facihties  and  develop  a  listserv 
and  Internet  service  to  enhance 
knowledge  and  fecilitate  sharing  of 
information  among  juvenile  justice 
detention  and  corrections  professionals. 
Texts,  papers,  monographs,  and  related 
juvenile  corrections  and  detention 
resource  materials  will  be  developed 
and  disseminated  to  the  juvenile  justice 
community.  Three  3-day  regional 
workshops  on  issues  related  to 
privatization  and  two  1-day  national 
workshops  that  address  needs  and 
trends  in  juvenile  corrections  and 
detention  vnll  be  held. 

This  project  would  be  implemented 
by  the  current  grantee,  the  American 
Correctional  Association.  No  additional 
Implications  would  be  solicited  in  FY 
2002. 

Juvenile  Justice  Prosecution  Unit 

OJJDP  supports  the  Juvenile  Justice 
Prosecution  Unit's  (JJPU's)  training  and 
technical  assistance  program  for 
prosecutors  under  a  grant  to  the 
American  Prosecutors  Research  Institute 
(APRI).  which  was  first  awarded  in  FY 
1995.  JJPU  develops  and  presents 
training  workshops  to  chief  prosecutors, 
juvenile  unit  chiefs,  and  deputy  district 
attorneys  assigned  to  juvenile  courts. 
The  training  deals  with  leadership  roles 
of  prosecutors  in  the  juvenile  justice 
system,  handling  of  juvenile 
delinquency  cases,  and  significant 


juvenile  justice  issues  that  are  of 
concern  to  prosecutors.  Approximately 
six  training  workshops  are  held 
annually,  and  curhculums  and 
appropriate  reference  materials  are 
developed  for  each  training  event. 

In  FY  2001,  APRI  developed  and 
presented  two  workshops  on 
disproportionate  minority  confinement 
(DMC);  conducted  five  JUMPSTART 
courses  for  newly  assigned  juvenile 
prosecutors,  several  short  workshops  at 
the  National  Juvenile  Justice 
Conference,  a  course  on  juvenile  justice 
prosecution  for  prosecutor  coordinators, 
and  a  serious  and  violent  offender 
workshop;  and  created  two  new 
workshops  for  prosecutors  on  balanced 
and  restorative  justice  and 
interdisciplinary  issues.  The  training 
and  technical  assistance  materials 
developed  by  APRI  include  curriculums 
and  topical  resource  guides  for  the 
courses  offered.  In  addition.  APRI 
developed  a  Web  page,  continued 
updating  the  Compendium  of  Juvenile 
Programs  for  Prosecutors,  and  produced 
four  In  Re  newsletters. 

In  FY  2002,  APRI  will  provide 
training  (including  two  new  courses] 
and  technical  assistance  to  new  groups 
of  prosecutors.  APRI  will  provide  a 
Webcast  for  prosecutors,  conduct  five 
JUMPSTART  courses,  and  present  a 
juvenile  justice  prosecution  track  at  the 
National  Juvenile  Justice  Conference. 
The  project  will  continue  updating  its 
training  curriculums  and  materials, 
including  its  Web  pagei  and  preparing 
new  training  and  resource  documents. 
The  project  also  will  keep  prosecutors 
informed  on  developments  in 
restorative  justice  and  expand  the 
Compendium  of  Juvenile  Programs  for 
Prosecutors  as  new  programs  are 
reported  from  the  field. 

This  project  would  be  implemented 
by  the  c\irrent  grantee,  the  American 
Prosecutors  Research  Institute.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

Juvenile  Residential  Facility  Census 

OJJDP  designed  the  Juvenile 
Residential  Facility  Census  (JRFC)  to 
collect  important  information  on  facility 
characteristics,  services  provided  to 
residents  in  the  facility,  and  the 
conditions  within  the  fecility.  Similar  to 
the  Census  of  Juveniles  in  Residential 
Placement,  JRFC  is  a  biennial  census  of 
residential  facilities  used  by  the  juvenile 
justice  system  to  hold  youth  accused  of 
or  adjudicated  for  an  offense.  The  data 
collection  forms  are  mailed  to  each 
facility  for  personnel  to  complete.  The 
JRFC  collects  information  on  health  care 
services,  mental  health  counseling  or 
treatment,  substance  abuse  treatment, 


53706 


Federal  Register / Vol.  66,  No.  205 /Tuesday,  October  23,  2001 /Notices 


and  education  and  whether  youth  in  the 
facility  have  access  to  the  particular 
services  they  need.  The  methods  used  in 
the  census  cannot  make  evaluative 
statements  on  the  quality  of  those 
services;  rather  the  JRFC  indicates  the 
availability  of  such  services.  The  JRFC 
also  asks  specific  questions  about  the 
nature  of  the  facility  itself,  specifically 
about  the  conditions  of  confinement,  the 
number  of  beds  used  (including 
makeshift  beds),  and  the  use  of  isolation 
or  restraints.  Finally,  the  JRFC  collects 
information  on  any  deaths  in  custody,  a 
subject  on  which  OJJDP  must  report 
aimually.  The  first  full  JRFC  was 
conducted  in  October  2000.  In  FY  2002, 
the  Censois  Bureau  would  prepare  for 
the  second  full  implementation  of  the 
JRFC,  mail  out  the  necessary  forms,  and 
begin  full  data  collection. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census,  Governments 
Division  and  Statistical  Research 
Division.  No  additional  applications 
would  be  solicited  in  FY  2002. 

Longitudinal  Study  To  Examine  the 
Development  of  Conduct  Disorder  in 
Girls 

The  purpose  of  this  project,  which  is 
being  fiinded  under  an  FY  1999 
interagency  agreement  between  OJJDP 
and  the  National  Institute  of  Mental 
Health,  is  to  examine  the  development 
of  conduct  disorder  in  a  sample  of  2,500 
inner-city  girls  who  are  ages  6—8  at  the 
begiiming  of  the  study.  The  study  will 
follow  the  girls  annually  for  5  years  and 
will  provide  information  that  is  critical 
to  the  understanding  of  the  etiology, 
comorbidity,  and  prognosis  of  conduct 
disorder  in  girls.  Delinquency  in  girls 
has  been  steadily  increasing  over  the 
past  decade,  and  a  better  understanding 
of  developmental  processes  in  girls  will 
help  identify  effective  means  of 
prevention  and  provide  direction  for 
juvenile  justice  responses  to  delinquent 
girls.  In  FY  2002,  the  program  will 
continue  data  collection.       i 

The  project  will  be  implemented  by 
the  current  grantee,  the  University  of 
Pittsburgh.  No  additional  applications 
will  be  solicited  in  FY  2002.  i 

Meta-Analysis  Project  ' 

In  FY  2001,  Vanderbilt  University 
began  a  program  to  update  a  significant 
existing  database  of  juvenile  justice 
program  evaluations  and  to  provide 
various  meta-analyses  of  the  data  for 
OJJDP.  Meta-analysis  is  defined  as  "a 
statistical  analysis  that  combines  or 
integrates  the  results  of  several 
independent  clinical  trials  considered 


by  the  analyst  to  be  combinable." '  This 
technique  creates  a  larger  research 
framework  to  make  broad 
generalizations  about,  for  example,  the 
impact  of  specific  types  of  interventions 
on  different  types  of  outcomes.  Meta- 
analysis allows  for  the  results  of  small, 
weak,  and/or  methodologically  flawed 
studies  to  be  combined  and  reanalyzed. 
Vanderbilt  University  has  created  a 
database  that  contains  data  from  more 
than  500  published  and  unpublished 
studies  of  programs  involving  a  wide 
range  of  treatments  and  services.  Each 
study  is  codified  using  156  variables, 
including  characteristics  of  the  study, 
types  of  interventions,  and  measures  of 
outcomes. 

In  FY  2001,  the  project  was  updated 
to  include  approximately  100  new 
studies  that  were  completed  in  the  past 
several  years.  In  FY  2002,  the  study  will 
expand  the  analysis  to  include  different 
measures  of  outcomes  and  recidivism. 
The  res\dting  series  of  reports  will  be 
made  available  to  juvenile  justice 
practitioners  and  policymakers. 

This  program  will  be  implemented  by 
the  ciurent  grantee,  Vanderbilt 
University.  No  additional  applications 
will  be  solicited  ip  FY  2002. 

National  Census  and  Survey  of  Juvenile 
Probation 

In  FY  2001 ,  OJJDP  entered  into  an 
interagency  agreement  with  George 
Mason  University  (GMU)  to  develop  and 
test  a  new  survey  and  census  of  juvenile 
probation.  OJJDP  worked  with  the  U.S. 
Bureau  of  the  Census's  Center  for 
Survey  Methods  Research  to  develop 
this  project;  the  GMU  team  would 
complete  the  work.  The  project  consists 
of  developing  questioimaires  for  both  a 
census  and  a  survey  of  juvenile 
probation.  GMU  would  also  fully  test 
the  questionnaires  in  cooperation  with 
the  data  collection  agency,  the  U.S. 
Bureau  of  the  Census. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
George  Mason  University.  No  additional 
applications  would  be  soUcited  in  FY 
2002. 

National  Evaluation  of  the  Performance- 
based  Standards  Project 

OJJDP  funded  the  National  Academy 
of  Public  Administration  (NAPA)  to 
conduct  an  independent  evaluation  of 
OJJDP's  Performance-based  Standards 
(PbS)  Project.  This  formative  evaluation 
provides  feedback  to  the  PbS  project 
development  team  on  how  to  improve 
the  program  design  and  implementation 


*  Huque,  M.F.  1988.  Experiences  with  meta- 
analysis in  NDA  submissions.  Proceedings  of  the 
Biophannaceutical  Section  of  the  American 
Statistical  Associaiton  2:28-33. 


supports  to  the  sites.  The  evaluation  is 
collecting  both  quantitative  and 
qualitative  data  describing  the  processes 
used  to  implement  the  PbS  model  in  80 
juvenile  detention  and  correctional 
facilities  across  the  coimtry.  To  date,  the 
evaluator  has  completed  a  chronicle  that 
tracks  major  program  decisions  and 
improvements.  In  addition  to 
conducting  two  all-site  surveys,  the 
evaluator  also  has  contributed  to  the 
conceptualization  and  design  of  key 
program  elements,  including  the 
Program  Monitoring  System,  the 
expansion  of  the  program  to 
reintegration  outcomes,  and  the 
migration  of  the  project  to  integrate  with 
agencies'  management  information 
systems  (MIS)  and  has  developed 
materials  for  meeting  privacy  and 
human  subjects  issues.  A  new  focus  of 
the  evaluation  is  to  develop  six  case 
studies  to  capture  in  depth  the  process 
of  a  facility's  journey  from  initiation  to 
institutionalization  of  PbS  in  its  day-to- 
day operations. 

As  the  PbS  project  expands  in  FY 
2002  to  include  community-based 
correctional  functions  and  deals  with 
the  launching  of  an  MIS  integrated 
system,  it  will  be  necessary  to  continue 
to  independently  review  the  work,  both 
to  chronicle  its  development  and  to 
capture,  through  the  case  studies  and 
surveys,  how  the  innovations  are  being 
carried  out  in  the  field. 

This  project  woiild  be  implemented 
by  the  current  grantee,  the  National 
Academy  of  Public  Administration.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

National  Juvenile  Justice  Data  Analysis 
Project 

First  funded  in  FY  1999  under  a 
competitive  process,  the  National 
Juvenile  Justice  Data  Analysis  Project 
(NJJDAP)  provides  research  and  analysis 
into  a  wide  variety  of  juvenile  justice 
issues  including  juvenile  placement, 
custody,  arrests,  victimization,  and 
juvenile  offending.  However,  the  topics 
of  interest  to  juvenile  professionals  are 
not  limited  to  these  typical  justice 
topics.  As  research  expands,  the  field 
learns  more  about  the  intersections  of 
delinquency  and  other  problems,  such 
as  mental  health  disorders,  education 
needs,  and  physical  injury.  Attention  to 
these  problems  can  help  the  field  design 
effective  prevention  or  intervention 
measures  and  identify  what  problems 
the  juvenile  justice  system  will  face  in 
dealing  with  delinquent  youth.  NJJDAP 
will  examine  such  issues  of  concern 
through  cooperation  with  experts  in  the 
fields  of  interest  and  with  data  collected 
in  those  fields.  This  project  produces 
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quick,  unique  analyses  of  these  issues 
for  publication  by  OJJDP. 

In  FY  2002,  NJJDAP  will  expand  its 
roster  of  available  consultants  who  can 
provide  either  expertise  in  data  analysis 
or  knowledge  of  particular  aspects  of 
adolescent  development,  juvenile 
delinquency,  or  the  juvenile  justice 
system.  NJJDAP  will  also  investigate 
innovative  data  sets  at  the  State  and 
local  levels. 

This  project  will  be  implemented  by 
the  cairrent  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

National  Juvenile  Justice  Program 
Directory 

To  conduct  statistical  projects,  OJJDP 
and  the  Census  Bureau  require  a 
support  infrastructure  that  enables  both 
to  perform  the  necessary  survey  tasks 
efficiently  and  effectively.  This 
infrastructure  includes  as  a  basic 
component  the  maintenance  of  a  list  or 
frame  of  all  survey  or  sampling  units. 
For  example,  the  surveying  of 
residential  facilities  could  not  take  place 
wdthout  a  list  of  such  facilities.  Indeed, 
as  OJJDP  moves  toward  surveying  these 
facilities  once  a  year,  this  list  must  be 
maintained  continuously.  Also,  as  the 
Office  moves  toward  surveying  juvenile 
probation  offices,  OJJDP  and  the  Census 
Bureau  will  need  a  current  list  of  all 
such  offices  in  the  United  States.  Other 
areas  of  interest  might  include  juvenile 
courts,  police  departments.  State 
agencies,  etc.  Maintenance  of  the  lists 
includes  contacting  various  key  State 
and  local  officials  or  practitioners,  who 
can  provide  the  names  of  agencies  or 
facilities  associated  with  their 
respective  agencies.  It  also  requires 
maintaining  current  contact  information 
for  these  agencies  or  facilities.  Finally, 
it  requires  developing  and  updating  a 
database  of  these  facilities  that  contains 
information  necessary  for  sampling  or 
stratification  purposes.  This  project  fills 
the  needs  for  lists  of  juvenile  agencies, 
programs,  and  facilities. 

Tnis  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  the  Census,  Governments 
Division.  No  additional  applications 
would  be  solicited  in  FY  2002. 

National  Juvenile  Sex  Offenders 
Training  Project 

The  purpose  of  this  program  is  to 
develop  and  deliver  training  to  police, 
intake  workers,  school  coimselors, 
detention  line  staff,  judges,  prosecutors, 
and  other  juvenile  justice  personnel  to 
increase  the  accuracy  of  information  in 
the  field  about  juvenile  sex  offending. 
The  availability  of  accurate  information 


w  ill  lead  to  improved  prevention, 
intervention,  and  treatment  services  for 
the  youth  population.  The 
dissemination  of  knowledge  that 
specifically  deals  with  juvenile  sex 
offender  issues  will  help  ensure  that  the 
drafting  and  implementation  of  any 
policy  or  legislation  on  this  issue  are 
based  on  accurate  and  timely 
information,  focus  on  juvenile 
offenders,  and  use  juvenile-based 
research  versus  adult  research  that  is 
often  applied  to  young  people. 

Project  staff  and  other  suoject  matter 
experts  within  the  Office  of  Justice 
Programs  will  collaborate  to  develop  a 
matrix  that  identifies  and  categorizes 
the  major  portals  of  entry  (e.g.,  youth- 
serving  agencies  and  organizations, 
schools)  for  children  with  sexual 
behavior  problems  and  juvenile  sex 
offenders.  In  the  first  year  of  this 
project,  training  goals  and  objectives 
will  be  developed,  and  cimiculums  will 
be  written  in  collaboration  with  juvenile 
justice  personnel.  The  next  step  will 
establish  the  priority  for  testing  and 
delivering  training  to  the  range  of 
personnel  working  with  sex  offending 
youth.  In  the  final  year  of  the  project,  it 
is  anticipated  that  curriculimis  will 
'have  been  developed  for  all  identified 
portals  of  entry  that  work  with  juvenile 
sex  offenders  and  current  knowledge 
will  have  been  disseminated  that 
impacts  the  ongoing  treatment  and 
handling  of  these  youth. 

This  program  will  be  implemented  by 
the  current  grantee,  the  University  of 
Oklahoma.  No  additional  applications 
will  be  solicited  in  FY  2002. 

National  Longitudinal  Survey  of  Youth 

Since  1997,  OJJDP  has  supported  the 
U.S.  Department  of  Labor's  Bureau  of 
Labor  Statistics  (BLS)  as  it  conducts  the 
National  Longitudinal  Survey  of  Youth 
(NLSY).  Using  a  nationally 
representative  sample,  youth  who  were 
in  the  eighth  grade  in  1997  are  surveyed 
about  their  school  experiences,  family 
background,  and  empIo)mient.  The 
NLSY  will  provide  critical  information 
on  these  young  peoples'  transition  from 
school  to  work.  With  OJJDP  support. 
BLS  includes  a  wide  battery  of 
questions  on  delinquency  such  as  theft 
and  assault  and  problem  behaviors  such 
as  alcohol  and  tobacco  use.  Because  the 
NLSY  follows  the  same  youth  each  year, 
the  data  from  this  effort  will  provide 
important  national  information  on  the 
onset  of  delinquency,  trends  in 
offending,  and  correlation  with  other 
factors  such  as  family,  school,  health, 
etc.  So  far,  the  NLSY  project  has 
collected  four  waves  of  data  (one  each 
year).  The  fourth  wave  will  be  released 
in  2002.  OJJDP  expects  to  continue 


contributing  to  this  effort  until  the 
sampled  youth  have  reached  young 
adulthood. 

This  project  would  be  conducted 
through  an  interagency  agreement  with 
the  Bureau  of  Labor  Statistics.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

National  Training  and  Technical 

Assistance  for  Effective  Juvenile 
Detention  and  Corrections  Practices 

Since  FY  1996.  OJJDP  has  funded  the 
National  Juvenile  Detention 
Association's  (NJDA's)  National 
Training  and  Technical  Assistance  for 
Effective  Juvenile  Detention  and 
Corrections  Practices  project 
(Overcrowding  Project)  to  combat 
overcrowding  in  the  Nation's  juvenile 
detention  facilities.  The  Overcrowding 
Project  is  an  intensive,  onsite  training 
and  technical  assistance  program  that 
assists  selected  jurisdictions  in  reducing 
overcrowding  in  their  juvenile  detention 
facilities.  NJDA  and  the  Youth  Law 
Center,  a  partner  in  the  project,  have 
considerable  experience  with  juvenile 
facility  overcrowding.  The  original 
Overcrowding  Project  is  being 
broadened  significantly  to  include  a 
greater  emphasis  on  capacity  building  to 
achieve  meaningful  systemic  reform  and 
to  incorporate  nationally  recognized 
operational  "best  practices"  within 
juvenile  confinement  facilities. 

Accomplishments  during  previous 
grant  years  included  providing  intensive 
technical  assistance  to  Camden  County, 
NJ;  Oklahoma  County,  OK;  Santa  Cruz 
County,  CA;  and  the  States  of  Rhode 
Island  and  South  Carolina  and  technical 
assistance  to  juvenile  detention  or 
corrections  systems  in  Arkansas, 
Illinois,  Louisiana,  Michigan,  Nebraska. 
Nevada,  and  Ohio.  The  project  also 
developed  and  delivered  a  jurisdictional 
team  training  curriculimi  on 
overcrowding  to  five  jurisdictions.  It 
also  helped  develop  and  produce 
OJJDP's  national  videoconference  on 
overcrowding  in  juvenile  detention  and 
eight  major  training  and  technical 
assistance  documents. 

During  FY  2002,  the  Overcrowding 
Project  will  expand  its  focus  to  address 
broader  systemic  issues  through 
delivery  of  intensive  technical 
assistance  to  six  to  eight  new 
jurisdictions.  This  effort  will  be 
supported  by  a  partnership  with  OJJDP 
and  the  Annie  E.  Casey  Foundation, 
which  will  focus  on  development  of  a 
strategy  for  initiating  a  national  juvenile 
detention  reform  movement.  The  project 
also  will  coordinate  and  complete 
intensive  technical  assistance  to  the 
West  Virginia  Division  of  Juvenile 
Justice. 
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This  project  would  be  implemented 
by  the  current  grantee,  the  National 
Juvenile  Detention  Association.  No 
additional  applications  would  be 
solicited  in  FY  2002. 

Performance-Based  Standards  Project 

To  date,  the  Performance-based 
Standards  (PbS)  project  has  developed 
an  integrated  set  of  goals,  performance 
standards,  outcome  measures,  and 
implementation  tools  to  help  facilities 
improve  in  six  key  areas  of  operations: 
safety,  order,  security,  programming, 
health/mental  health,  and  justice  of 
focility  operations.  Participating  sites 
submit  data  on  96  outcome  measures  at 
6-month  intervals  via  a  secure  Internet 
Web  site  (www.performance- 
standards.org),  and  the  results  are  fed 
back  to  the  PbS  sites  within  a  month  of 
data  closeout.  The  Council  of  Juvenile 
Correctional  Administrators  (CJCA)  has 
worked  very  closely  with  the  juvenile 
corrections  field  in  developing  and 
testing  a  program  that  focuses  on 
accountability,  performance,  and  the 
attainment  of  measurable  goals. 
Currently  more  than  80  juvenile 
detention  and  correctional  facilities 
from  23  States  are  participating  in  the 
PbS  project.  Five  State  youth  corrections 
agencies  are  implementing  PbS 
agencywide. 

FY  2002  funding  would  support 
implementation  of  significant 
innovations  in  the  program  that  have 
been  under  design,  development,  and 
testing  diuing  the  past  2  years.  Full 
implementation  would  include 
revisions  of  the  data  collection 
instruments  for  youth  and  staff, 
specifically  the  incorporation  of  survey 
items  that  track  the  national  Siuvey  of 
Youth  in  Residential  Placement; 
implementation  of  the  reintegration 
standards,  outcome  measures  currently 
being  tested  in  three  States;  testing  and 
implementation  of  an  MIS-integrated 
system  that  would  allow  facilities  to 
track  performance  on  a  daily  basis, 
rather  than  at  6-month  intervals,  as  is 
ciurently  the  case.  In  addition,  the 
scope  of  the  project  would  expand  to 
include  community-based  correctional 
functions  as  an  extension  of  the  work  on 
reintegration  standards  and  also  would 
enable  the  project  to  increase  the 
number  of  participating  sites. 

This  project  would  be  implemented 
by  the  current  grantee,  the  Council  of 
Juvenile  Correctional  Administrators. 
No  additional  applications  would  be 
solicited  in  FY  2002. 

Survey  of  Youth  in  Residential 
Placement 

The  first  national  Survey  of  Youth  in 
Residential  Placement  (SYRP)  will 


interview  a  sample  of  10,000  youth  in 
residential  placement.  It  will  be 
conducted  in  March  and  April  2003  and 
will  use  audio-assisted  computerized 
interviews.  The  siuvey  will  collect 
critical  research  information  on  youth 
history  with  the  justice  system,  fomily 
life,  education,  and  ciurent  treatment 
needs. 

SYRP  will  follow  up  on  the  FY  1998 
Planning  for  the  Survey  of  Youth  in 
Residential  Placement  cooperative 
agreement  with  Westat,  Inc.  That  project 
developed  the  data  collection 
instnunent,  the  sampling  scheme,  and 
an  analysis  plan.  The  planning  project 
also  extensively  tested  the  questions 
used  in  the  instrument,  the  computer- 
assisted  interviewing  method,  and  the 
complete  instrument  and  siu^ey 
methodology  in  a  sample  of  40  facilities 
in  a  specific  geographic  region  of  the 
country.  The  new  project  will 
implement  the  finalized  Audio- 
Computer  Assisted  Survey  Instrument 
(A-CASI)  and  produce  a  report  based  on 
the  data  collected. 

This  project  will  be  implemented  by 
the  current  grantee  Westat,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Systems  Improvement  Training  and 
Technical  Assistance 

]n  FY  2000,  OJJDP  continued  funding 
to  the  Institute  for  Educational 
Leadership  (lEL)  for  training  and 
technical  assistance  programs  that 
strengthen  and  sustain  the  capacity  of 
SafeFutures  and  Safe  Kids/Safe  Streets 
demonstration  sites  and  selected  other 
commimities  to  assist  them  with 
changing  their  systems.  The  project 
seeks  to  help  sites  (1)  address  their 
system  goals  and  effectively  address 
challenges,  (2)  educate  and  inform  other 
communities  and  the  juvenile  justice 
field  about  bow  they  can  more 
effectively  pursue  community-based 
systems  reform,  (3)  enhance  the  skills  of 
community  and  staff  leadership  so  they 
can  better  sort  through  the  complexities 
of  systems  reform,  and  (4)  build  the 
overall  capacity  of  the  selected  sites  to 
engage  in  strategic  planning,  develop 
policies  and  programs,  and  build 
community  collaboratives  to  address 
specific  substantive  challenges  and 
achieve  measurable  results. 

Since  the  project  was  awarded,  lEL 
has  established  a  pool  of  consultants 
with  expertise  in  systems  improvement; 
developed  useful  resources  for 
communities  addressing  issues  critical 
to  systems  improvement,  including 
using  data  effectively,  achieving 
sustainability,  and  building  consumer 
capacity  and  cultiual  competence;  and 


provided  assistance  to  several  OJJDP 
comprehensive  initiatives. 

fa  FY  2002,  OJJDP  will  continue  to 
fund  the  project  to  further  assist 
selected  OJJDP  grantee  communities 
interested  in  systems  reform  and  change 
aad  to  continue  disseminating  "lessons 
learned"  to  other  conununities. 

This  project  will  be  implemented  by 
the  current  grantee,  the  Institute  for 
Educational  Leadership.  No  additional 
applications  would  be  solicited  in  FY 
2002. 

Training  Programs  for  Juvenile  Justice 
Professionals  in  Corrections  and 
Detention 

The  Training  Programs  for  Juvenile 
Justice  Professionals  in  Corrections  and 
Detention,  provided  by  the  National 
Institute  of  Corrections  (NIC)  through  an 
interagency  agreement  funded  by  OJJDP, 
was  established  in  1990.  NIC  provides  a 
variety  of  training  and  technical 
assistance,  primarily  geared  toward 
supervisors  and  administrators  who 
work  in  the  juvenile  justice  system.  NIC 
offers  comprehensive  training  courses  at 
its  academy  in  Longmont,  CO,  and  at 
various  sites  around  the  coimtry.  The 
training  program  is  designed  to  enhance 
professional  development  and 
leadership  skills  of  juvenile  justice 
corrections  and  detention 
administrators  and  supervisors. 
Through  this  interagency  agreement, 
training  is  also  offered  on  critical 
elements  of  aftercare,  services  and 
programs  for  juvenile  female  offenders, 
restorative  justice,  curriculum  design 
and  development,  and  training  for 
juvenile  justice  agency  training 
coordinators  and  directors.  NIC  also 
provides  training  for  newly  appointed 
chief  executive  officers  of  juvenile 
justice  corrections  agencies  and  new 
facility  directors. 

In  FY  2002,  NIC  will  continue  to 
support  standards  for  training  juvenile 
justice  professionals  through  its  Juvenile 
Justice  Training  Academy  project.  This 
project  will  also  provide  technical 
assistance  to  enhance  existing 
academies  and  training  programs.  NIC 
will  conduct  several  regional  training 
sessions  and  will  provide  national 
training  and  workshops  at  their 
academy  during  FY  2002. 

This  project  would  be  implemented 
through  an  interagency  agreement 
between  OJJDP  and  the  National 
Institute  of  Corrections.  No  additional 
applications  would  be  solicited  in  FY 
2002. 
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Training  and  Technical  Assistance  for 
National  Innovations  To  Reduce 
Disproportionate  Minority  Confinement 

The  goal  of  this  project  is  to  assist 
States  and  local  jurisdictions  in  their 
efforts  to  reduce  the  overrepresentation 
of  minority  youth  in  seciue  facilities. 
States  participating  in  the  Formula 
Grants  Program  are  required  to 
determine  whether  the  proportion  of 
minorities  in  confinement  exceeds  their 
proportion  in  the  population  and,  if  so, 
demonstrate  efforts  to  reduce  it. 
Research  and  Evaluation  Associates 
(REA)  is  one  of  several  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  grantees  with  responsibility  for 
support  of  the  Disproportionate 
Minority  Confinement  (DMC) 
requirement.  This  project,  funded  in  FY 
2001 ,  follows  a  3-year  grant  that 
supported  development  of  a  cmriculum 
for  policymakers  and  practitioners  on 
DMC  issues. 

hi  FY  2001,  REA  developed  a  set  of 
strategic  tools  and  materials  to  assist 
jurisdictions  to  address  this  issue  and 
managed  delivery  of  intensive  technical 
assistance  to  five  selected  States.  In 
working  with  the  five  States,  project 
staff  established  a  protocol  for  the 
delivery  of  technicial  assistance  in 
response  to  DMC  issues,  which  will 
help  States  identify  and  prioritize 
interventions  that  provide  both  an 
immediate  and  a  long-term  impact  on 
DMC. 

In  FY  2002,  the  grantee's  activities 
will  include  identifying  and  training 
consultants  to  support  the  expansion  of 
the  intensive  technical  assistance, 
evaluating  the  use  of  the  protocol  in 
technical  assistance  delivery, 
conducting  a  DMC  training  of  trainers, 
updating  the  DMC  Web  site,  and 
continuing  to  develop  strategies  and 
approaches  that  will  aid  in 
implementing  and  monitoring  the  DMC 
effort. 

This  project  will  be  implemented  by 
the  current  grantee,  Research  and 
Evaluation  Associates.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Child  Abuse  and  Neglect  and 
Dependency  Courts 

Evaluation  of  the  Parents  Anonymousf'' 
Program 

In  FY  2001,  OJJDP  began  this  project 
through  a  competitive  process  to 
evaluate  the  Parents  Anonymous* 
program.  Parents  Anonymous,  Inc.,  is  a 
national  child  abuse  prevention 
program  dedicated  to  family 
strengthening  in  partnership  with  local 
communities.  The  purpose  of  the 
evaluation  is  to  assess  the 


implementation  and  effectiveness  of  the 
Parents  Anonymous*  program  in 
preventing  and  treating  child  abuse  and 
neglect.  The  National  Council  on  Crime 
and  Delinquency  is  conducting  this 
evaluation  in  two  phases.  Phase  I  is  an 
ongoing  process  evaluation  that  is 
investigating  how  the  theoretical 
premises,  principles,  best  practices,  and 
model  of  Parents  Anonymous*  are 
operationalized  in  a  sample  of  programs 
selected  by  the  evaluator.  Phase  II  will 
present  a  preliminary  approach  to 
conducting  the  outcome  evaluation  of 
the  selected  programs.  This  will  include 
a  detailed  discussion  of  the  overall 
design  of  the  outcome  evaluation  and 
methods  for  selecting  programs  and 
comparison  groups,  designing  and 
testing  data  collection  instruments,  and 
collecting  and  analyzing  data. 

This  project  will  be  implemented  by 
the  current  grantee,  the  National 
Council  on  Crime  and  Delinquency.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program 

OJJDP  will  continue  funding  the  grant 
competitively  awarded  in  FY  1997  to 
Westat,  Inc.,  Rockville,  MD,  for  the 
National  Evaluation  of  the  Safe  Kids/ 
Safe  Streets  Program.  The  evaluation 
has  three  main  goals:  to  document  and 
explicate  the  process  of  commiuiity 
mobilization,  plannin^^.  and 
collaboration  taking  f^'  ice  before  and 
during  the  Safe  Kid!>/bafe  Streets  award: 
to  inform  program  staff  of  performance 
levels  on  an  ongoing  basis:  and  to 
determine  the  effectiveness  of  the 
implemented  programs  in  achieving  the 
goals  of  the  Safe  Kids/Safe  Streets 
Program.  The  initial  18-month  grant 
began  a  process  evaluation  and  a 
feasibility  study  for  a  future  impact 
evaluation.  With  FY  2001  funding, 
Westat  continued  the  process 
evaluation,  which  focuses  on  tracking 
the  implementation  efforts  at  each  of  the 
sites,  and  continued  working  with  local 
evaluators  to  develop  their  skills  and 
capacity  for  program  evaluation.  With 
funding  in  FY  2002,  Westat  will 
continue  the  impact  evaluation,  which 
includes  a  pilot  study  of  its  proposed 
case  tracking  procedure. 

This  evaluation  will  be  implemented 
by  the  cujrrent  grantee,  Westat,  Inc.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Research  on  Child  Neglect 

This  project  is  a  collaborative  effort  of 
several  Federal  agencies  concerned  with 
research  in  the  area  of  child  abuse  and 
neglect.  The  National  Institutes  of 
Health  Child  Abuse  and  Neglect 


Working  Group  (CANWG)  is  a 
consortium  of  Federal  agencies  that  was 
formed  in  1997.  CANWG's  goals  are  to 
assess  the  state  of  the  science  in  child 
abuse  and  neglect,  make 
recommendations  for  a  research  agenda, 
and  develop  plans  for  future 
coordination  efforts  across  Federal 
agencies  and  institutes.  In  1998,  OJJDP 
joined  CANWG  to  participate  in  funding 
a  research  program  focused  specifically 
on  child  neglect.  OJJDP  funds  are 
supporting  two  research  projects  within 
the  overall  CANWG  research  program. 

This  project  will  be  implemented 
through  the  current  interagency 
agreement  with  the  National  Institutes 
of  Health  Child  Abuse  and  Neglect 
Working  Group.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Safe  Kids/Safe  Streets:  Community 
Approaches  To  Reducing  Abuse  and 
Neglect  and  Preventing  Delinquency 

This  5V2-year  demonstration  is 
designed  to  break  the  cycle  of  early 
childhood  victimization  and  later 
delinquency  and  criminality  by 
reducing  child  and  adolescent 
maltreatment  and  fatalities.  Several 
components  of  the  Office  of  Justice 
Programs  joined  in  FY  1996  to  develop 
this  coordinated  community  response 
program.  These  components  provide 
fiscal  and  technical  support  for  local 
efforts  to  restructure  and  strengthen  the 
justice  system  and  the  child  welfare, 
family  services,  education,  health,  and 
related  systems  to  be  more 
comprehensive  and  proactive  in  helping 
children,  adolescents,  and  their 
families.  Safe  Kids  requires  the  five 
funded  sites  to  develop,  implement, 
and/or  expand  cross-agency  strategies 
and  to  partner  with  natural  networks  in 
their  communities.  OJJDP  awarded 
competitive  cooperative  agreements  in 
FY  1997  to  Chittenden  County.  VT; 
Huntsville,  AL;  Kansas  City,  MO;  the 
Sauh  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH.  Funds 
were  provided  by  OJJDP,  the  Executive 
Office  for  Weed  and  Seed,  and  the 
Violence  Against  Women  Office.  FY 
2002  is  the  fifth  year  of  the 
demonstration  project  {>eriod. 

This  demonstration  will  continue  to 
be  implemented  in  FY  2002  by  the 
current  grantees:  Chittenden  County, 
VT:  Himtsville,  AL;  Kansas  City,  MO; 
the  Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians,  MI;  and  Toledo,  OH.  No 
additional  applications  will  be  solicited 
in  FY  2002. 
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Dated:  October  17,  2001. 
Teirence  S.  Donahue, 

Acting  Administrator,  Office  of  Juvenile 
Justice  atSd  Delinquency  Prevention. 
[FR  Doc.  01-26537  Filed  IO-227OI;  8:45  am] 
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.50359 
.50359 
.50359 


12CFR 

201 52850 

204 53076 

950 50293 

951 50296 

952 50293 

PropCMWl  RuIm: 

Ch.lX 50366 

609 53348 

620 53348 


13CFR 

123 

400 


.53329 
.53078 


14CFR 

Ch.  VI.... 

23 

25 

35 

39 


.50809 
.51299, 


50306, 
51843, 
51857, 
52027, 
52492, 
53060. 


49823, 
50307, 
51849. 
51860, 
52312, 
52496. 
53063. 


49825, 
50529, 
51853, 
52020. 
52313, 
52498, 
53332, 


61. 


52270 
50819 
52017 
.50302 
50304, 
51555. 
51856, 
52023. 
52489, 
52668, 
53335. 
53337 
..52278i 


63 52278 

71 50101 

73 50310 

91 50531 

97 50821,  50823,  53085, 

53087 

121  51546.  52278,  52834 

135 51546,52278 

142 51546,52278 

382 51556 

1300 51546,52270 

PropCMSQ  Rutes; 

13 52878 

39 50125,  50578,  50580, 

50582.  50584,  50586,  50588, 
50870,  50872.  50873,  50875, 
50877,  50880,  50872,  50884, 
50886,  50888,  50891 ,  50894, 
50897,  50899,  50901 ,  50903, 
50906,  50910,  50912,  50915, 
50917,  51358,  51607,  51611, 
52066,  52068,  52070,  52072, 
52073,  53131 

61 52878 

71 52076 

73 53132 

91 52878 

119 52878 

125 52878 

135 52878 

142 52878 

15CFR 

14 49827 

742 50090 

744 50090 

PropoMd  Rutes: 

990 50919 


16CFR 

6 

Proposed  Ruiss: 

1633 


.51862 
.51886 


17CFR 

1 53510 

3 53510 

4 53510 

140 53510 

155 53510 

230 50102 

232 49829 

239 50102 

240 ., 50103 

270 50102 

274 50102 

Propossd  Rutae: 

1 50786 

41 50720,50786 

190 50786 

230 50744 

232 50744 

239 50744 

240 49877,  50744.  50786 

242 50720 

249 50744 

269 50744 

18  era 

PkmmmmI  Rutes! 

Ch.  1 50591 

37 50919 

161 50919 

250 50919 

284 50919.  53134 


358 50919 

19CFR 

10 50534,51864 

122 50103 

163 50534 


20CFR 

655 


.51095 


21  CFR 

101 50824 

1308 51530.  51539 

310 53088 

Prnnnaiiri  Riiteft: 

589 50929 

1308 51535 

1309 52670 

1310 52670 

22  CFR 

41 49830,  52500 

139 52502 


23  CFR 


627. 
635. 
636. 
637. 
710. 


.53288 
.53288 
.53288 
.53288 
.53288 


24  CFR 

599 52675 

888 50024 

985 50004 

3500 53052 


25  CFR 

Propossd  Ruiss: 

580 


.50127 


26  CFR 

1 52675 

301 50541 

602 50541 


.63555 


1 

48 

27  CFR 

9 

Propossd  Ruiss: 


.53564 

.50564 
.52730 


40 

28  CFR 

2 51301 


.50931 


100 

29  CFR 

Ch.XL 51864 

102 50310 

1904 52031 

4022 52315 

4044 52315 


470 50010 

30  CFR 

210 


218. 
920. 


901. 


.50627 
.50827 
.50627 

.52879 


904 50952 

950 51891 

31  CFR 

285 51867 

586 50506 

587 _ 50506 

32  CFR 

320 52680 

706 53523,  53524,  53525, 

53526,  53528.  53529.  53530, 
53531.53532 

33  CFR 

110 50315 

117 51302,51313,51304, 

51305,  51557,  52317,  52684, 

52685,  52686,  52687,  52689. 

53088 

160 50565 

165 50105,  50106,  50108, 

50315,  51305,  51307,  51309, 
51558,  51562,  52035,  52036, 
52038,  52039,  52041,  52043, 
52689,  52691,  52693,  52851 
Propossd  Ruiss: 

117 51614 

155 49877 

156 49877 

165 52365 

36  CFR 

Propossd  Ruiss: 

1234 51740 

37  CFR 

Propossd  Ruiss: 

260 51617 

38  CFR 

19 53339 

20 53339 

ProposMi  Rutes: 

3 49886,  53139,  53565 

4 49886 

17 50594 

20 50318 

36 51893 

39  CFR 

20 53089 

Propossd  Ruiss: 

20 52555 

111 51617 


40  CFR 

9 

52 


51566, 
51574, 
51869. 
52317, 
52338, 
52511. 
52533, 
52705, 
52862. 
53340, 


.50319, 
51568, 
51576. 
52044, 
52322, 
52343, 
52517, 
52694, 
52711, 
52867, 
53658, 


55 

60 

61 

62 49834 

63 50110, 


53044 

50829,  51312, 
51570,  51572, 
51578,  51868. 
52050,52055, 
52327,  52333, 
52359,  52506, 
52522.  52527. 
52695,52700, 
52851.52857, 
53090,53094, 
53662,53665. 
53686 

53533 

.49630,50110 

50110 

,52060,52534 
50116,50504, 
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ui 


52361,52537 

70 49837,  49839,  50321, 

50325,  50574,  51312.  51318, 
51581,52538,52874 

81 53094.  53106,  53665 

122 53044 

123 53044 

124 53044 

130 53044 

180 50329,  50829,  51585, 

51587.  53342 

257 53535 

258 53535 

261 50332 

271 49841,  50833 

403 50334 

Propossd  Rules: 

51 50135 

52 50252,  50375,  51359, 

51619,  52367,  52560 

257 53566 

258 53566 

60 ..„ 49894 

62 49895.  52077,  52561 

63 50135.50768 

70 49895.  50136,  50375, 

50378,  50379,  51359,  51360, 
51620.  51895,  52368,  52561, 
52562.  52881,  52882,  53140. 
53148,  53151.  53155,  53159, 
53163,  53167,  53170,  53174, 
53178,  53354,  53370 

89 51098 

90 51098 

91 51098 

93 50954 

94 51098 

124 52192 

136 51518 

141 50961 

142 50961 

228 51628 

260 52192 

261 50379 

267 52192 

270 52192 

271 .: 49896 

281 50963 

300 50380 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39 51095 


Propossd  Ruiss: 

81 

82 


.50967 
.50978 


43  CFR 

2560 


.52544 


44  CFR 

64 51320 

65 53112,53114,53115 

67 53117 

Propossd  Ruiss: 

67 53182,53190 


45  CFR 

Ch.  V 


.49844 


46  CFR 

32 

126 


.49877 
.53542 


42  CFR 

51d 


.51873 


47  CFR 

0 50833 

1 50834 

2 50834 

22 50841 

24 50841 

27 51594 

64 50841,  53545 

73 50576.  50843,  51322, 

52547,52711,52712 
Propossd  Ruiss: 

2 51905,53191 

21 51905 

64 50139,50140 

73 50602.  50991.  51360, 

51361,  51905,  52565,  52566, 

52567.  52733,  52734.  52735, 

S3192 

76 51905 

48  CFR 

Ch.  1 53478,  53500 

1 53479 

2 53483,  53485,  53487 

12 53483,  53487 

13 „ 53487 

19 53492.  53500 

22 53479.53487 

32 53485 

46 53483 

52 53479,  53483,  53485, 

53487,53492 

53 53492 

202 49880 

204 49860 

211 49860 

212 49860.  49862 

215 49862 

219 49860.  49863 


223. 
225. 
226. 
232. 


.49864 
.49862 
.50504 
.49864 


236 49860 

237 49860 

242 49860 

243 49865 

245 49860 

248 49865 

252 49860,  49862,  49864, 

49865,  50504,  51515 

253 49862.51515 

442 49866 

1804 53545 

1807 53545 

1808 53545 

1815 53545 

1816 53545 

1817 53545 

1819 53545 

1822 53545 

1832 53545 

1835 53545 

1836 53545 

1837 53545 

1842 53545 

1843 53545 

1844 53545 

1852 53545 


1 53314 

36 53314 

52 53050 

53 53314 

552 53193 


49  CFR 

27 

325 

355 

356 

360 

365 

366 

367 

370 

371 

372 

373 

374 

375 

376 

377 

378^ 

379 

381 

383 

384 

385 

386 


.51556 
.49867 
.49867 
.49867 
.49867 
.49667 
.49867 
.49867 
.49867 
.49867 
.49867 
.49867 
.49867 
.49867 
.49867 
.49867 
.49867 
49867 
.49867 
.49867 
.49867 
.49867 
.49867 


387 49867 

388 49867 

389 49867 

390 49867 

391 49867 

392 49867 

393 49867 

395 49867 

396 49867 

397 49867 

398 49867 

399 49867 

572 51880 

Propossd  Ruiss: 

171 50147 

173 50147 

174 50147 

175 50147 

176 "...50147 

177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 51629,  53376 

579 51907 

587 51629 

50  CFR 

17 50340.  51322,  51596 

18 „ 50843 

223 50350.  52362 

230 52712 

600 50851 

635 53346 

660 49675,  50651,  52062 

679 50576,  50858,  52713, 

53122 


10 52282 

17 50383,  51362,  53573 

20 51919,  52077 

21 52077 

222 50148,  53194,  53385 

223 50148,  52567,  53194, 

53195,  53385 

229 49896.  50160,  50390 

600 53575 

622 52370,  53579 

648 51000,  53575 

660 51367 

679 49906.  51001.  52090 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  23, 
2001 

AGRICULTURE 
DEPARTMENT 

Loan  and  purchase  programs: 
Tobacco;  published  10-23- 
01 

AGRICULTURE 
DEPARTMENT 

Farm  marketing  quotas, 
acreage  allotments.  ar)d 
production  adjustments: 
Tobacco;  published  10-23- 
01 

COMMOOfTY  FUTURES 
TRADING  COMM^SION 

Commodtty  Exchange  Act: 
CommodHy  interest 
transactions; 
intermediaries; 
amendments;  published 
10-2301 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Outer  Corrtirtental  Shett 
regulations — 
Atastta;  consistency 
update;  published  10- 
23-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR); 

Misceitaneous  amendments; 
published  10-23-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Papayas  grown  in — 
Hawaii;  comments  due  by 
10-29-01;  published  9-28- 
01 

AGRICULTURE 
DEPARTMENT 

Plant-related  quarantine, 
foreign: 
Phytosanilary  certificates  for 

imported  fruits  arxl 

vegetables;  comments 

due  by  10-29-01; 

published  8-29-01 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 


North  American  Industrial 
Classification  System; 
comments  due  by  10-29- 
01;  published  9-27-01 

COMMERCE  DEPARTMENT 

International  services  surveys: 
BE-20;  t>enchmar1(  survey  of 
selected  sen/ices 
transactions  with 
unaffiliated  foreign 
persons;  comnients  due 
by  10-29-01;  published  8- 
28-01 
COMMERCE  DEPARTMENT 
Fishery  consen/ation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisf>eries — 
West  Coast  salrron; 
comments  due  t>y  10- 
29-01;  published  10-12- 
01 
Marine  mammals: 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-2- 
01;  published  10-3-01 
Iricidental  taking — 
Atlantic  Large  Wfiale  Take 
Reduction  Plan; 
comments  due  t>y  10- 
31-01;  published  10-1- 
01 
AtlantK  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-1- 
01;  published  10-2-01 
Protected  species  special 
exception  permits; 
comments  due  by  11-2- 
01;  published  8-22-01 

COMMERCE  DEPARTMENT 

Patent  and  trademart(  cases: 
Registratkxi  applk:atkxis  and 
ottier  documents; 
electronk:  submisskxi; 
comrnents  due  by  10-29- 
01;  published  8-30-01 

DEFENSE  DEPARTMENT 

Military  justk»: 
Legal  assistance  matters; 
military  testamentary 
instruments,  powers  of 
attorney.  ar>d  advance 
medical  directives; 
comments  due  t>y  10-29- 
01;  published  8-28-01 

ENERGY  DEPARTMENT 

Cor^umer  products;  energy 
conservation  program: 
Energy  conservatkm 
standards — 
Comnwrictal  unitary  air 
condittoners  and  heat 
pumps;  comments  due 
by  11-1-01;  published 
9-27-01 
ENERGY  DEPARTMENT 
PractKe  and  procedure: 


Electronic  service  of 
documents;  comments 
due  by  11-2-01;  published 
10-4-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutton  control: 
State  operating  pemiits 
programs — 

Arizona;  comments  due 
by  11-1-01;  published 
10-2-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polkitk>n  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHutkxi  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3^1 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutkxi  control: 
State  operating  permits 
programs — 

Massachusetts;  comments, 
due  by  10-29-01; 
published  9-28-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkm  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkjn  control: 
State  operating  permits 
programs — 

Rhode  Island;  comments 
due  by  10-31-01; 
published  10-1-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poUutkm  control: 
State  operating  permits 
programs — 
Rhode  Island:  comments 

due  by  10-31-01; 

published  10-1-01 
Vermont;  conr>ments  due 

by  10-29-01;  published 

9-28-01 
Virginia:  comments  due 

by  11-2^)1;  published 

10-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk)n  control: 


State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pottulkxi  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01 
Air  pollution;  standards  of 
performance  for  new 
statk)nary  sources: 
Industrial-commercial- 
institutkKial  steam 
generating  units; 
comments  due  by  10-31- 
01;  published  10-1-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poHutkm;  standards  of 
performance  for  new 
statk>nary  sources: 
Industrial-commercial- 
instituttonal  steam 
generating  units; 
comments  due  by  10-31- 
01;  published  10-1-01 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  desigrtated  facilities  and 
pollutants: 

Texas;  comments  due  by 
10-31-01;  published  10-1-  . 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  aixJ 
promulgatkm;  State  plans 
for  designated  facHrties  and 
pollutants: 

Texas;  comments  due  by 
10-31-01;  published  10-1- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegatkxis: 

Delaware;  comments  due  by 
11-1-01;  published  10-2- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  auttvxity 
delegations: 

Delaware;  comments  due  by 
11-1-01;  published  10-2- 
01 
Air  quality  implementation 
plans;  approval  and 
promulgatk)n;  various 
States: 

Arizona:  comments  due  by 
11-1-01;  published  10-2- 
01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkjn 
plans;  approval  and 


promulgation;  various 

States: 

California;  comments  due  by 

11-2-01;  published  10-3- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

11-2-01;  published  10-3- 

01 

Hazardous  waste  program 
autfrarizations: 
Missouri;  comments  due  by 
10-31-01;  published  10-1- 
01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  t>y 

10-31-01;  published  10-1- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  listing- 
Mixture  and  derived-from 
rules;  treatment, 
storage,  or  disposal; 
comments  due  by  11-2- 
01;  published  10-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  listing- 
Mixture  rule  revisions; 
comments  due  by  11-2- 
01;  published  10-3-01 
Solid  wastes: 
Products  containing 
recovered  materials; 
comprehensive 
procurement  guideline; 
comments  due  t>y  10-29- 
01;  published  8-28-01 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan— 

Natk>nal  priorities  list 
update;  comments  due 
by  11-2-01;  published 
10-3-01 
Water  programs: 
Pollutants  analysis  test 
procedures;  guklelines — 
Bk>logk:al  pollutants  in 
amt>ient  water; 
analytical  metf>ods; 
comments  due  by  10- 
29-01;  published  8-30- 
01 
Water  supply: 
National  primary  drinking 
water  regulatnns— 
Arsenic;  compliance  arxl 
new  source 
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contaminants 

nfK)nitoring;  clarifications; 

comments  due  by  10- 

31-01;  published  7-19- 

01 
Arsenk:;  compliance  and 

new  source 

contaminants 

monitoring;  clarifications; 

correctk)n;  comments 

due  by  10-31-01; 

published  8-16-01 
Arsenic;  compliance  and 

new  source 

contaminants 

monitoring;  clarificatk>ns: 

comments  due  by  10- 

31-01;  published  10-5- 

01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
ln-regk>n  interexcfiange 
services  provided  by 
incumbent  Independent 
local  exchange  carriers; 
special  affiliate 
requirements;  biennial 
regulatory  review; 
comments  due  by  11-1- 
01;  published  10-2-01 

Telecommunications  carriers' 
use  of  customer 
proprietary  netvM^rk  artd 
otfier  customer 
informatk>n;  non- 
accounting  safeguards 
implementatkxi;  comnrients 
due  by  11-1-01;  published 
10-2-01 
Digital  television  statk)ns;  tat>le 

of  assignments: 

Minrwsota;  comments  due 
by  10-29-01;  published  9- 
14-01 

Pennsylvania;  comments 
due  by  10-29-01; 
published  9-14-01 

South  Carolina;  comments 
due  by  10-29-01; 
published  9-14-01 
Radk)  stations;  tat)le  of 

assignments: 

Tennessee;  comments  due 
by  10-29-01;  published  9- 
18-01 

Texas;  comments  due  by 
10-29-01;  published  9-18- 
01 

Various  States;  comments 
due  by  10-29^)1; 
published  9-18-01 

FEDERAL  HOUSING 
RNANCE  BOARD 

Affordable  Housing  Program; 
amendments;  comments  due 
by  11-2-01;  'published  10-3- 
01 

Federal  home  loan  bank 
system: 

Multiple  Federal  home  loan 
bank  memberships; 


comments  due  by  11-2- 
01;  published  10-3-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  for  human  consumpjtion: 
Food  labeling— 

Allergens  presence  and 
lat>eling  in  foods; 
meeting;  comments  due 
by  10-29-01;  published 
7-25-01 

INTERIOR  DEPARTMENT 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operatkxis: 
Pipeline  modifications  arnJ 

repairs:  safety  measures 

and  procedures; 

comments  due  by  10-29- 

01;  published  8-28-01 

LABOR  DEPARTMENT 

Aliens: 
Latx>r  certification  and 
petitkm  process  for 
temporary  emptoyment  of 
nonimmigrant  aliens  in 
U.S.  agriculture;  fee 
structure  modification; 
comments  due  by  10-29- 
01;  published  9-27-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulatk>ns: 
Broad  agency 
announcements;  safety 
and  risk-t>ased 
management;  comments 
due  by  10-30-01; 
published  8-31-01 

NATIONAL  CREDIT  UNION 
AOMMSTRATION 
Credit  urvons: 
Prompt  corrective  actkin  and 
insurance  requirements — 
Financial  arKi  Statistk:al 
Reports;  filing 
requirements;  comments 
due  by  11-1-01; 
published  8-3-01 
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Environment,  put)lic  health, 
and  safely;  comments  due 
by  10-31-01;  published 
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TRANSPORTATION 
DEPARTMENT 

Boatirig  safety  regulations 
review;  comments  due  t)y 
10-29-01;  published  8-30-01 

TRANSPORTATION 
DEPARTMENT 

Ainworlhiness  directives: 
Agusta;  comments  due  by 
10-29-01;  published  8-30- 
01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  directives: 


Agusta  S.p.A.;  comments 

due  by  10-29-01; 

published  8-29-01 
Boeing;  comments  due  by 

10-29-01;  published  8-29- 

01 

TRANSPORTATION 
DEPARTMENT 

Ainworlhiness  directives: 

Eurocopter  France; 
comnwnts  due  by  10-29- 
01;  published  8-29-01 

EXTRA  Flugzeugbau  GmbH, 
comments  due  by  10-31- 
01;  published  9-26-01 

FairchiU;  comments  due  by 
10-29-01;  published  8-21- 
01 

Pratt  &  Whitney;  comments 

due  by  10-29-01; 

published  8-30-01 
Rayttieon;  comments  due  by 

10-31-01;  published  8-27- 

01 

TRANSPORTATION 
DEPARTMENT 

Airworthiness  standards: 
Special  conditions — 
Dassault  Aviatkxi  Myslere- 
Fakxm  50  airplanes; 
comments  due  by  10- 
29-01;  published  9-27- 
01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace:  comments 
due  by  10-29-01;  published 
8-29-01 

TRANSPORTATION 
DEPARTMENT 

Class  E  airspace,  comments 
due  by  11-1-01;  published 
9-24-01 

;  comments  due  by  11-1-01; 
published  9-24-01 

TREASURY  DEPARTMENT 

Income  taxes: 
Constrijctive  and  property 

transfers  to  third  party  on 

behalf  of  spouse; 

comments  due  t>y  11-1- 

01;  published  8-3-01 
Tax  shetter  rules  list; 

nxxlifKation;  comments 

due  by  10-31-01; 

published  8-7-01 
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Tfiis  is  a  continuing  list  of 
put)lk:  bills  from  ttie  cun-ent 
session  of  Congress  which 
have  becon>e  Federal  laws  It 
may  be  used  in  conjurK:tion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  hip:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
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The  text  of  laws  is  not 
pub(ist)ed  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  httpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1583/P.L  107-49 

To"  designate  the  Federal 
building  and  United  States 


courthouse  located  at  121 
West  Spring  Street  in  l^ew 
Albany,  Indiana,  as  the  "Lee 
H.  Hamilton  Federal  Building 
and  United  States 
Courthouse".  (Oct.  15,  2001; 
115  Stat.  262) 
H.R.  186Q/P.L  107-50 
Small  Business  Technology 
Transfer  Program 
Reauttiorization  Act  of  2001 
(Oct.  15,  2001;  115  Stat.  263) 

H.J.  Res.  42/P.L.  107-51 

Memorializing  fallen  firefighters 
by  lowering  the  American  flag 
to  half-staff  in  honor  of  tfie 
National  Fallen  Firefighters 
Memorial  Sennce  in 


Emmitsburg,  Maryland.  (Oct. 
16,  2001;  115  Stat.  267) 
H.J.  Res.  51/P.L.  107-52 
Approving  ttie  extension  of 
nondiscriminatory  treatment 
with  respect  to  the  products  of 
the  Socialist  Republic  of 
Vietnam.  (Oct.  16,  2001;  115 
Stat.  268) 
Last  List  Octolier  16,  2001 


Public  Lavvs  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ustserveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent 
to  this  address. 
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1997 
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1997 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[Docitet  No.  99F-2533] 

Fbod  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Ctiange  in 
Specifications  for  Gum  or  Wood  Rosin 
Derivatives  In  Chewing  Gum  Base; 
Correction 

AGENCY:  Food  and  Ehrug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  July  23,  2001  (66  FR  38152). 
The  document  amended  the  food 
additive  regulations  in  §  172.615  (21 
CFR  172.615)  to  provide  for  their  safe 
use  as  plasticizing  materials  (softeners) 
in  chewing  gum  base.  A  word  in  the 
specification  for  glycerol  ester  of  giim 
rosin  was  inadvertently  misspelled. 
This  document  corrects  that  error. 
EFFECTIVE  DATE:  July  23.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  LaVecchia,  Centti  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
Washington,  DC  20204-0001,  202-418- 
3072. 

SUPPLEMENTARY  MFORMATION:  In  the  FR 
Doc.  01-18221,  appearing  in  the  Federal 
Register  of  Monday,  July  23.  2001,  the 
following  correction  is  made: 

1172^15    [Conrwtod] 

On  page  38153.  in  §  172.615  Chewing 
gum  base,  in  paragraph  (a),  in  the  table 
entitled  "Plasticizing  Materials 
(Softeners)"  in  the  entry  for  "Glycerol 
ester  of  gum  rosin,"  the  word  "striping" 
is  corrected  to  read  "stripping." 


Dated:  October  15,  2001. 
L.  Robert  Lake. 

Director  of  Regulations  Policy,  Center  for 
Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  01-26708  Filed  10-23-01;  8:45  am) 
BMJJNO  CODE  4160-01-8 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 

[PuMie  Notice  3811] 


Visas— Visa  Classification  Symbols: 
Corrections 

AGENCY:  Bureau  of  Consular  Affairs. 

Department  of  State. 

ACTION:  Correcting  amendments. 


SUMMARY:  The  Department  of  State  (the 
Department)  is  publishing  this 
document  to  correct  an  error  in  a  final 
rule  published  in  the  Federal  Register 
[66  FR  32740)  on  June  18,  2001.  The 
Department  is  also  taking  this 
opportimity  to  include  the  dependents 
of  the  SN  categories  to  the  N8  and  N9 
categories  in  accordance  with  the 
provisions  of  Pub.  L.  105-277. 
DATES:  This  rule  takes  effect  on  October 
24,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division,  Visa  Office,  (202)  663-1206. 
SUPPLEMENTARY  INFORMATION:  On  June 
18,  2001,  the  Department  amended 
section  41.12  of  part  22  of  the  Code  of 
Federal  Regulations  by  adding  the  new 
nonimmigrant  "T"  classifications  and 
the  new  nonimmigrant  U  classifications. 
The  new  Tl  classification  symbol  would 
be  used  to  classify  victims  of  a  severe 
form  of  trafficking  in  persons  and  the  T2 
classification  for  the  spouse,  child  and 
parent  of  the  Tl.  The  rule  also  created 
two  new  U  visa  classification  s)rmbols: 
the  Ul  classification  symbol  for  victims 
of  criminal  activity  and  the  LI2  for  the 
spouse,  child  or  parent  of  a  Ul. 

The  Immigration  and  Naturalization 
Service  (INS),  however,  has  decided 
there  should  be  separate  visa 
classifications  for  the  spouses,  the 
children  and  the  parents  of  the  Tl  and 
Ul  principals.  This  rule  corrects  section 
41.12  by  revising  the  T2  and  U2 
classification  symbols  and  creating 
additional  classification  symbols  T3,  T4, 
U3,  and  U4. 

This  rule  also  amends  the  N8  and  N9 
categories  to  include  dependents  of  the 
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SN  categories  (NATO  special 
immigrants)  to  comply  with  the 
provisions  of  Pub.  L.  105-277.  This  rule 
corrects  section  41.12  to  read  as  follows: 

List  of  Subjects  in  22  CFR  Part  41 

Aliens.  Nonimmigrants.  Passports, 
and  Visas. 

Accordingly.  22  CFR  part  41  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  41— VISAS:  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  Pub.  L.  105-277. 
112  Stat.  2681  et.  seq. 

S41-12    (AmMNtod) 

2.  In  the  table  in  §41.12.  revise  the 
entries  for  N8  and  N9.  correct  the 
entries  for  T2  and  U2  and  add  the  new 
visa  classification  symbols  T3  and  T4 
and  U3  and  U4  to  read  as  follows: 

NONIMMIGRAI^S 
Symbol  and  dass  Section  of  law 


N8    Parent  of  an  Alien 
Classified  SK3  or  SN3. 

N9    Ctiild  of  N8  or  of  an 
SK1.  SK2.  SK4.  SN1. 
SN2orSN4. 


l01(aKl5KNMi) 
101(a)(15KNKii) 


T2  Spouse  of  Tl 101(a)(15)(T)(H) 

T3  Child  of  T1  101(a)(15){T)(ii) 

T4  Parent  of  Tl  101(a)(15)<T)(ii) 

•             •             •  •  • 

U2  Spouse  of  Ul  101(a)(l5MU)(H) 

U3  Child  of  Ul  101(a)(15)<U)(ii) 

U4  Parent  of  Ul 101(a)(15)(U)(ii) 


Dated:  October  2.  2001. 

Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 

(FR  Doc.  01-26772  Filed  10-23-01;  8:45  am) 

HLLMQ  cooe  4no-OS-P 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD05-01-066] 

RIN2115-AE84 

Regulated  Navigation  Area; 
Chesapealce  Bay  Entrance  and 
Hampton  Roads,  VA  and  Ad)acent 
Waters 

agency:  Coast  Guard,  DOT, 
action:  Temporary  final  rule. 


SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District  is  adding  vessel  speed 
limits,  for  certain  vessels  operating  in 
the  vicinity  of  Naval  Station  Norfolk,  to 
the  existing  regulated  navigation  area 
for  the  Chesapeake  Bay  entrance  and 
Hampton  Roads,  VA  and  adjacent 
waters.  This  temporary  rule  is  necessary 
to  ensure  the  safety  and  security  of 
naval  vessels  that  are  moored  at  Naval 
Station  Norfolk.  The  temporary  rule  will 
require  all  vessels  of  300  gross  tons  (GT) 
and  greater  to  reduce  speed  to  eight 
knots  (as  over  groimd)  in  the  vicinity  of 
Naval  Station  Norfolk,  in  order  to 
improve  security  measures  and  reduce 
the  potential  threat  to  Naval  Station 
Norfolk  security  that  may  be  posed  by 
these  vessels. 

DATES:  This  temporary  final  rule  is 
effective  from  October  24.  2001  to  June 
15,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-O1-066  and  are  available 
for  inspection  or  copying  at  USCG 
Marine  Safety  Office  Hampton  Roads, 
200  Granby  Street,  Norfolk,  Virginia 
23510^between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jimior  Grade  Monica  Acosta, 
USCG,  project  officer,  USCG  Marine 
'^ Safety  Office  Hampton  Roads,  telephone 
number  (757)  441-3453. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rulemaking,  and  the  rule  takes  effective 
immediately.  The  changes  made  by  this 
temporary  rule  are  specifically 
authorized  under  33  U.S.C.  1223(a)(4) 
and  1226  as  a  response  to  the  terrorist 
acts  that  occurred  on  September  1 1 , 
2001,  and  to  prevent  similar 
occurrences.  In  response  to  an  October 
9,  2001  request  by  the  Navy,  immediate 


action  is  necessary  to  ensure  the  safety 
and  seciuity  of  naval  vessels  moored  at 
Naval  Station  Norfolk  during  large 
merchant  vessel  transits  of  the  Elizabeth 
River.  Due  to  their  large  size  and 
substantial  momentum  while  imderway, 
and  considering  the  close  proximity  of 
the  shipping  channel  to  Naval  Station 
Norfolk,  merchant  vessels  greater  than 
300  GT  pose  a  potential  threat  to  Naval 
Station  Norfolk's  security.  Imposing  this 
speed  limit  will  help  provide  better 
security  alongside  Naval  Station  Norfolk 
as  well  as  reduce  the  potential  threat. 
Therefore,  delay  in  implementing  these 
changes  is  contrary  to  the  public 
interest,  and  the  Coast  Guard  finds 
under  5  U.S.C.  553(b)(B)  and  (d)(3)  that 
notice  and  comment  rulemaking  and 
advance  publication  are  not  required. 

Background  and  Purpose 

The  Commander  Naval  Station 
Norfolk  requested  this  rule  to  reduce  the 
potential  threat  to  national  secinity  that 
may  be  posed  by  vessels  of  300  gross 
tons  or  greater  as  they  pass  the  naval 
station.  This  temporary  modification  of 
the  RNA  is  necessary  to  ensine  the 
safety  and  secxnity  of  naval  vessels  in 
the  vicinity  of  Naval  Station  Norfolk. 
The  U.S.  Navy  or  other  federal  agencies 
may  assist  the  U.S.  Coast  Guard  in  the 
enforcement  of  this  rule. 

No  vessel  of  300  gross  tons  or  greater 
may  proceed  at  a  speed  over  eight  knots 
between  Elizabeth  River  Channel 
Lighted  Gong  Buoy  5  (LL  9470)  of 
Norfolk  Harbor  Reach  and  gated 
Elizabeth  River  Channel  Lighted  Buoys 
17  (LL  9595)  and  18  (LL  9600)  of  Craney 
Island  Reach.  All  vessels  less  than  300 
gross  tons  are  exempt  from  this  rule,  as 
well  as  all  Public  vessels  as  defined  in 
33  U.S.C.  1321,  which  states  that  a 
public  vessel  means  a  vessel  owned  or 
bareboat-chartered  and  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  such  vessel  is 
engaged  in  commerce. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regiUatory 
policies  and  procedures  of  the 
Department  of  Transportation  (]X)T)(44 
FR  11040;  February  26, 1979).  This 
temporary  final  rule  will  be  in  effect  for 
less  than  nine  months.  During  this 
period,  it  is  estimated  to  affect  3988 


vessel  transits.  However,  the  speed  limit 
restrictions  are  only  in  effect  for  less 
than  four  miles,  and  typical  vessel 
speed  is  10  knots,  so  the  actual  delay  for 
each  vessel  will  be  less  than  6  minutes 
in  each  direction.  Therefore,  this  delay 
caused  by  the  two-knot  reduction  in 
speed  will  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  only  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  300  gross  tons  or 
greater  intending  to  transit  Norfolk 
Harbor  Reach  at  speeds  greater  than 
eight  knots.  This  rule  will  only  affect  a 
limited  portion  of  a  vessel's  total  transit, 
and  for  only  a  length  of  less  than  four 
miles.  Deep-draft  vessels  typically 
transit  this  area  at  approximately  10 
knots,  and  therefore  the  eight-knot 
speed  limit  will  not  cause  significant 
delays.  The  actual  delay  for  each  vessel 
is  less  than  6  min.  in  each  direction  and 
the  impact  on  small  entities  should  be 
minimal.  Additionally,  we  believe  that 
very  few  small  entities  operate  vessels 
of  greater  than  300  gross  tons  on  a 
regular  basis.  Fmlher,  the  rule  is  only  in 
effect  for  nine  months. 

If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  this  rule  will  have 
a  significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
coiUd  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
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regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambigmty,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  RegiUations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  imder  figure  2- 
1,  paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  this  temporary 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  temporary  rule  seeks  to  modify  a 
well-established  Regulated  Navigation 
Area,  and  will  be  in  effect  for  less  than 
nine  months.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191,  33 
CFR  1.05-l(g).  6.04-1.  6.04-6,  160.5;  49  CFR 
1.46. 

2.  From  October  24,  2001  until  June 
15.  2002,  in  §  165.501,  add  new 
paragraph  (d)(14)  to  read  as  follows: 


f  1 65.501    Cheupoaka  Bay  antninc*  and 
Hampton  Roads,  Va.  and  adjacent  waters- 
regulated  navigation  area. 

•  •        *        •        » 

(d)*  *  * 

(14)  Speed  restrictions  on  Norfolk 
Harbor  Reach.  Vessels  of  300  gross  tons 
or  more  may  not  proceed  at  a  speed  over 
eight  knots  between  the  Elizabeth  River 
Channel  Lighted  Gong  Buoy  5  (LL  9470) 
of  Norfolk  Harbor  Reach  (northwest  of 
Sewells  Point)  at  approximately 
Se^SS'OO"  N,  76°20'00'  W  and  gated 
Elizabeth  River  Channel  Lighted  Buoys 
17  (LL  9595)  and  18  (LL  9600)  of  Craney 
Island  Reach  (southwest  of  Norfolk 
International  Terminal)  at 
approximately  36°54'17''  N.  76°20'11'' 
W.  All  vessels  less  than  300  gross  tons 
are  exempt  from  this  rule.  All 
coordinates  reference  Datum  NAD  1983. 
This  speed  restriction  does  not  apply  to 
Public  vessels  as  defined  in  33  U.S.C. 
1321(a)(4).  The  U.S.  Navy  or  other 
Federal  agencies  may  assist  the  U.S. 
Coast  Guard  in  the  enforcement  of  this 
paragraph. 

*  •        *        *        • 

Dated:  October  10,  2001. 
T.W.  Allen, 

Vice  Admiral,  U.  S.  Coast  Guard. 
Commander.  Fifth  Coast  Guard  District. 
[FR  Doc.  01-26817  Filed  10-23-01;  8:45  am] 

BILUNQ  CODE  4910-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles^.ong  Beach  01-008] 

RIN211S-AA97 

Security  Zones;  Los  Angeles  Hart>or, 
Los  Angeles,  CA  and  Avila  Beacti,  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  three  temporary  security 
zones— one  in  the  waters  surrounding 
the  Coast  Guard  Base-ISC  San  Pedro  at 
Reservation  Point  in  the  Los  Angeles 
Harbor,  the  second  one  in  the  waters 
surrounding  the  Los  Angeles  Cruise 
Ship  Terminal  in  the  Los  Angeles 
Harbor  and  the  third  zone  is  in  the 
waters  adjacent  to  the  Diablo  Canyon 
Nuclear  Power  Plant  in  Avila  Beach, 
CA.  These  actions  are  necessary  to 
ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts  against  the 
public  and  commercial  structures  and 
individuals  near  or  in  these  structures. 
These  security  zones  will  prohibit  all 
persons  and  vessels  from  entering, 
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transiting  through  or  anchoring  within 
the  security  zones  unless  authorized  by 
the  Captain  of  the  Port  (COTP).  or  his 
designated  representative. 
DATES:  This  rule  is  effective  from  4  p.m. 
(PDT)  on  September  28,  2001  to  3:59 
p.m.  {PDTl  March  29.  2002. 
ADDRESSES:  Any  comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COTP  Los  Angeles-Long  Beach 
01-008.  and  are  available  for  inspection 
or  copying  at  U.S.  Coast  Guard  Marine 
Safety  Office/Group  Los  Angeles-Long 
Beach,  1001  S.  Seaside  Avenue.  Bldg  20. 
San  Pedro.  California.  90731,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  BMl 
George  Kirk,  Waterways  Management 
Division,  Marine  Safety  Office/Group 
Los  Angeles-Long  Beach,  at  (310)  732- 
2020. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information     ' 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  In  keeping  with  the 
requirements  of  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  In  keeping 
with  the  requirements  of  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
regiUation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register. 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  from 
Logan  Airport  in  Boston.  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York.  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  in 
Arlington,  Virginia  on  the  same  day. 
National  security  officials  warn  that 
future  terrorist  attacks  against  civilian 
targets  may  be  anticipated.  A 
heightened  level  of  security  has  been 
established  concerning  all  vessels 
transiting  in  the  Los  Angeles  Harbor  and 
Diablo  Canyon  Nuclear  Power  Plant 
areas.  These  security  zones  are  needed 
to  protect  the  United  States  and  more 
specifically  the  people,  ports, 
waterways,  and  properties  of  the  Los 
Angeles  Harbor  and  Diablo  Canyon 
Nuclear  Power  Plant  areas. 

The  delay  inherent  in  the  NPRM 
process,  and  any  delay  in  the  effective 
date  of  this  rule,  is  contrary  to  the 
public  interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  the  Coast  Guard  Base-ISC 
San  Pedro,  Los  Angeles  Cruise  Ship 


Terminal  and  the  Diablo  Canyon 
Nuclear  Power  Plant  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjacent  to  these  Los 
Angeles  Harbor  and  Diablo  Canyon 
Nuclear  Power  Plant  area  facilities. 
Immediate  action  is  required  to 
accomplish  these  objectives.  Any  delay 
in  the  effective  date  of  this  rule  is 
impracticable  and  contrary  to  the  public 
interest.  * 

Background  and  Purpose 

On  September  11.  2001.  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  numbers  of  people  and 
damaging  properties  of  national 
significance.  Vessels  operating  near 
these  installations  within  Los  Angeles 
Harbor  and  the  Diablo  Canyon  Nuclear 
Power  Plant  present  possible  platforms 
frtjm  which  individuals  may  gain 
unauthorized  access  to  these 
installations,  or  laimch  terrorist  attacks 
upon  the  waterfront  structures  and 
adjacent  population  centers. 

As  part  ot  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  The  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  33  U.S.C.  1226.  The  terrorist 
acts  against  the  United  States  on 
September  11,  2001  have  increased  the 
need  for  safely  and  security  measures  on 
U.S.  ports  and  waterways.  In  response 
to  these  terrorist  acts,  and  in  order  to 
prevent  similar  occiurences,  the  Coast 
Guard  is  establishing  three  temporary 
security  zones  in  the  navigable  waters  of 
the  United  States  within  Los  Angeles 
Harbor  and  the  navigable  waters  of  the 
United  States  adjacent  to  the  Diablo 
Canyon  Nuclear  Power  Plant. 

These  temporary  security  zones  are 
necessary  to  provide  for  the  safety  and 
security  of  the  United  States  of  America 
and  the  people,  ports,  waterways  and 
properties  within  the  Los  Angeles 
Harbor  and  Diablo  Canyon  Nuclear 
Power  Plant  area.  These  temporary 
security  zones,  prohibiting  all  vessel 
traffic  from  entering,  transiting  or 
anchoring  within  the  above  described 
areas,  are  necessary  for  the  security  and 
protection  of  the  Coast  Guard  Base-ISC 
San  Pedro,  the  Los  Angeles  Cruise  Ship 
Terminal  and  any  vessels  moored  there, 
as  well  as  the  Diablo  Canyon  Nuclear 
Power  Plant.  These  zones  will  be 
enforced  by  Coast  Guard  patrol  craft  or 


any  patrol  craft  enlisted  by  the  COTP. 
Persons  and  vessels  are  prohibited  from 
entering  into  these  security  zones  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative.  Each 
person  and  vessel  in  a  security  zone 
shall  obey  any  direction  or  order  of  the 
COTP.  The  COTP  may  remove  any 
person,  vessel,  article,  or  thing  from  a 
seciuity  zone.  No  person  may  board,  or 
take  or  place  any  article  or  thing  on 
board,  any  vessel  in  a  security  zone 
without  the  permission  of  the  COTP. 

Any  violation  of  either  security  zone 
described  herein,  is  punishable  by, 
among  other  things,  civil  penalties  (not 
to  exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  12 
years  and  a  fine  of  not  more  than 
$250,000).  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26.1979). 

Due  to  the  recent  terrorist  actions 
against  the  United  States  the 
implementation  of  this  security  zone  is 
necessary  for  the  protection  of  the 
United  States  and  its  people.  Because 
these  security  zones  are  established  in 
an  area  of  the  Los  Angeles  Harbor  that 
is  seldom  used  by  non-Coast  Guard 
vessels  and  non-cruise  ships;  and  in  an 
area  near  the  Diablo  Canyon  Nuclear 
Power  Plant  that  is  seldom  used,  the 
Coast  Guard  expects  the  economic 
irnpact  of  this  rule  to  so  minimal  that 
full  regulatory  evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 
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These  security  zones  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters  of  the 
Los  Angeles  Main  Channel.  Vessels  may 
still  continue  to  transit  other  portions  of 
the  Los  Angeles  Main  Channel.  The 
portion  of  the  security  zone  that  affects 
the  Diablo  Canyon  Nuclear  Power  Plant 
will  also  have  an  insignificant  impact 
on  small  entities,  because  the  area  is 
infrequently  transited.  In  addition,  there 
are  no  small  entities  shoreward  of  any 
of  these  security  zones,  and  no  vessels 
other  than  Coast  Guard  vessels  and/or 
cruise  ships  would  normally  transit 
these  zones.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  offers  to  assist  small 
entities  in  imderstanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
ndemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  BMl  George 
Kirk,  Waterways  Management  Division. 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach,  at  (310)  732-2020. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards,  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 


rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  residt  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action""  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 


Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34),  of  Commandant 
InstiTiction  M16475.1D.  this  rule,  which 
establishes  three  security  zones,  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures. 
Waterways. 

For  the  rejtsons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-AEQUIJkTEO  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  new  §  165.T1 1-055  to  read  as 
follows: 

§165.111-055    Sacurtty  Zoom:  Waters 
surrounding  Coast  Guard  Basa-ISC  San 
Pedro,  Rasaryatton  Point;  Los  AngviM 
Cruise  Ship  Tenninal,  Los  Ang»tM  Hartwr; 
and  Diabto  Canyon  NucImf  Pow»r  Plant, 
Avila  Beach.  CA. 

(a)  Location.  (1)  Ckxist  Guard  Base-ISC 
San  Pedro.  This  security  zone 
encompasses  all  waters  of  Los  Angeles 
Harbor  Main  Channel  within  100  yards 
of  the  western  shore  of  Reservation 
Point  including  the  small  boat  basin. 

(2)  Los  Angeles  Cruise  Ship  Tenninal. 
This  security  zone  encompasses  all 
waters  of  Los  Angeles  Harbor  Main 
Channel  within  100  yards  of  the  cruise 
ship  terminal,  including  the  entire  basin 
at  berth  93  to  a  point  100  yards  east  of 
the  south  end  of  berth  94. 

(3)  Diablo  Canyon  Nuclear  Power 
Plant.  This  security  zone  encompasses 
waters  within  a  one-nautical-mile  radius 
of  Diablo  Canyon  Nuclear  Power  Plant 
that  is  centered  at  the  following 
coordinate:  latitude  35°12'30'  N. 
longitude  120''51'30''  W. 

(b)  Effective  dates.  These  security 
zones  will  be  in  effect  from  4  p.m.  (PDT) 
on  September  28,  2001  to  3:59  p.m. 
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(PST)  on  March  29.  2002.  If  the  need  for 
these  security  zones  ends  before  the 
scheduled  termination  time  and  date, 
the  Captain  of  the  Port  will  cease 
enforcement  of  the  security  zones  and 
will  also  announce  that  fact  via 
Broadcast  Notice  to  Mariners  and  Local 
Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
tliis  part,  no  person  or  vessel  may  enter 
or  remain  in  the  security  zone 
established  by  this  temporary  section, 
unless  authorized  by  the  Captain  of  the 
Port,  or  his  designated  representative. 
All  other  general  regulations  of  §  165.33 
of  this  part  apply  in  the  security  zones 
established  by  this  temporary  section. 
Mariners  requesting  permission  to 
transit  through  the  security  zones  must 
request  authorization  to  do  so  from  the 
Captain  of  the  Port,  who  may  be 
contacted  through  Coast  Guard  Group 
Los  Angeles— Long  Beach  qn  VHF-FM 
Channel  16. 

Dated:  October  2.  2001. 
|.M.  Holmes, 
Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Los  Angeles-Long  Beach.  California. 
[FR  Doc.  01-26816  Filed  10-23-01;  8:45  am] 
BKIMG  0006  4910-1S-U 


must  be  received  by  EPA  on  or  before 
December  24,  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301182  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  Alston,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460;  telephone 
nixmber:  (703)  308-8373  and  e-mail 
address:  alston.treva@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301182;  FRL-6805-8] 
Rm2070-AB78 

Vinyl  Acetate  Polymers;  Tolerance 
Exemption 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

action:  Final  rule. \ 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl  acetate 
polymers;  when  used  as  an  inert 
ingredient  in  or  on  growing  crops,  when 
applied  to  raw  agricultiu^  commodities 
after  harvest,  or  to  animals.  Uniqema 
submitted  a  petition  to  EPA  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  vinyl  acetate  polymers. 
DATES:  This  regulation  is  effective 
October  24,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  conUol  number  OPP-301182. 


Categories 

NAICS 
codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document. 


on  the  homepage  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules."  and  then  look  up  the 
entry  for  this  document  under  the" 
Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ .  A  fiw^uently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http;// 
wvrw.access.gpo.gov/nara/cfT/ 
cfrhtmlJ80/Title_40/40cfrl80_00.html, 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301182.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diu-ing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  20, 
2001.  (66  FR  33081)  {FRL-6785-9).  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA.  21  U.S.C.  346a.  as  amended 
by  FQPA  (Public  Law  104-170) 
announcing  the  filing  of  a  pesticide 
petition  (PP  1E6294)  by  Uniqema.  900 
Uniqema  Blvd.  New  Castle.  DE  19720. 
This  notice  included  a  sununary  of  the 
petition  prepared  by  the  petitioner. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
1 80. 1 001  (c) .  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  vinyl  acetate  polymers.  

Section  408(cH2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposure  to  the  pesticide 
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chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
.    occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensiu^  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  and  specifies  factors  EPA  is 
to  consider  in  establishing  an 
exemption. 

m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  frttm 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjimction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occur  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 


requirement  of  a  tolerance  may  be 
established. 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consiuners, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  polymers,  the  Agency  has 
established  a  set  of  criteria  to  identify 
categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1.  These  vinyl  acetate  polymers,  are 
not  cationic  polymers  nor  are  they 
reasonably  anticipated  to  become 
cationic  polymers  in  a  natural  aquatic 
environment. 

2.  These  polymers  do  contain  as  an 
integral  part  of  their  compostion  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  These  polymers  do  not  contain  as 
an  integral  part  of  their  composition, 
except  as  impurities,  any  element  other 
than  those  listed  in  40  CFR 
723.250(d)(2)(ii). 

4.  These  polymers  are  neither 
designed  nor  can  they  be  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  These  polymers  are  manufactured 
or  imported  from  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufactured  under  an 
applicable  TSCA  section  5  exemption. 

6.  These  polymers  are  not  a  water 
absorbing  polymer  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10.000  daltons. 

Additionally,  vinyl  acetate  polymers, 
also  meet  as  required  the  following 
exemption  criteria  specified  in  40  CFR 
723.250(e). 

7.  The  polymer's  number  average  MW 
of  1.200  is  greater  than  1.000  and  less 
than  10.000  daltons.  The  polymer 
contains  less  than  10%  oligomeric 
material  below  MW  500  and  less  than 
25%  oligomeric  material  below  MW 

1 .000.  and  the  polymer  does  not  contain 
any  reactive  functional  groups. 

Thus,  vinyl  acetate  polymers  meet  all 
the  criteria  for  a  polymer  to  be 
considered  low  risk  under  40  CFR 
723.250.  Based  on  its  conformance  to 
theabove  criteria,  no  mammalian 


toxicity  is  anticipated  from  dietary, 
inhalation,  or  dermal  exposure  to  vinyl 
acetate  polymers. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that  vinyl 
acetate  polymers  could  be  present  in  all 
raw  and  processed  agricultural 
commodities  and  drinking  water,  and 
that  non-occupational  non-dietary 
exposure  was  possible.  The  number 
average  MW  of  these  vinyl  acetate 
polymers  is  1.200  daltons.  Generally, 
polymers  of  this  size  would  be  poorly 
absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
hiunan  skin.  Since  vinyl  acetate 
polymers  conform  to  the  criteria  that 
identify  low  risk  polymers,  there  are  no 
concerns  for  risks  associated  with  any 
potential  exposure  scenarios  that  are 
reasonably  foreseeable.  The  Agency  has 
determined  that  a  tolerance  is  not 
necessary  to  protect  the  public  health. 

VI.  Cumulative  Effects 

Section  408(b)(2){D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not  vinyl 
acetate  polymers  share  a  common 
mechanism  of  toxicity  with  any  other 
chemicals.  However,  vinyl  acetate 
polymers  conform  to  the  criteria  that 
identify  a  low  risk  polymer.  Due  to  the 
expected  lack  of  toxicity  based  on  the 
above  conformance,  the  Agency  has 
determined  that  a  ciunulative  risk 
assessment  is  not  necessary. 

Vn.  Determination  of  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  vinyl  acetate  polymers. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin 
safefy  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
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toxicity  of  vinyl  acetate  polymers,  EPA 
has  not  used  a  safety  factor  analysis  to 
assess  the  risk.  For  the  same  reasons  the 
additional  tenfold  safety  factor  is 
unnecessary. 

DC.  Other  Considerations 

A.  Endocrine  Disruptors 

There  is  no  available  evidence  that 
vinyl  acetate  polymers  are  endocrine 
disruptors. 

B.  Existing  Exemptions  from  a 
Tolerance 

There  are  no  existing  tolerance 
exemptions  for  vinyl  acetate  polymers. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  vinyl 
acetate  polymers  nor  have  any  CODEX 
Maximum  Residue  Levels  (MRLs)  been 
established  for  any  food  crops  at  this 
time. 


X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  residues  of  vinyl  acetate 
polymers  from  the  requirement  of  a 
tolerance  will  be  safe. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediual  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
(Ejection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 


provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301182  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  24,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm. 
M3708.  Waterside  Mall,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  Uke  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vm.A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301182,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoin 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866. 
entitled  Regulatory  Planning  and 
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Review{56  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  nde  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  AcUons  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  fmm 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
wider  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory " 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 


1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications  "  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  3,  2001. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  In  §  180.1001  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  1 80.1 001     Exemptions  from  the 
raquiramant  of  a  tdarance. 


(c)* 


Inert  ingredients 

Limits 

Uses 

•              ••••• 

Vinyl  acetate  polymer  wjtti  none  and/or  one  or  more  of  the  following  monomers:  ettiylene, 

• 

Components  of  films,  bind- 
ers, earners,  adhesives. 
or  related  adjuvants 

propylene,    N-methyl    acrylamkJe,    acfylamide.    monoettiyl    maleate,    diettiyl    maleate, 
nrtonooctyl  maleate,  dtoctyl  maleate,  maleic  anhydride,  maleic  acid,  octyl  acrylate,  butyl  ac- 
rylate,  ethyl  acrylate,  methyl  acrylate.  acrylic  acid,  octyl  methacrylate,  butyl  methacrylate, 
ethyl  methacrylate,  metfiyl  methacrylate.  methacrylic  acid  carboxyethyl  acrylate,  and  diallyl 
piiUtalate;    and    ttieir   corresponding    sodium,    potassium,    ammonium,    isopropylamine. 
triethylamine,  monoethanolamine  and/or  triethandamine  salts;  the  resulting  polymer  having 
a  minium  number  average  molecular  ¥»«ight  (in  amu)  1200. 

• 
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(e)* 


Inert  ingredients 


Vinyl  acetate  polymer  with  none  and/or  one  or  more  of  the  following  monomers:  ethylene, 
propylene,  N-methyl  acrylamide.  acrylamide,  monoethyl  maleate,  diettiyl  maleate, 
monooctyl  maleate,  dioctyl  maleate.  maleic  anhydride,  maleic  acid,  octyl  acrylate,  butyl  ac- 
rylate,  ethyl  acrylate,  methyl  acrylate,  acrylic  acid,  octyl  methacrylale,  butyl  methacrylate, 
ethyl  methacrylate,  methyl  methacrylate,  methacrylic  acid  cartwxyethyl  acrylate.  and  diallyl 
phthalate;  and  their  corresponding  sodium,  potassium,  ammonium,  isopropylamine. 
triethylamine,  monoethanolamine  and/or  triethanolamine  salts;  the  resulting  polymer  having 
a  minium  number  average  molecular  weight  (in  amu)  of  1200. 


Uses 


Components  of  films,  bind- 
ers, carriers,  adhesives, 
or  related  adjuvants 


[FR  Dor.  01-26532  Filed  10-23-01;  8:45  am) 

BILUNG  CODE  6560-«0-S 

I 

i 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301183;  FRL-6805-€] 

RIN  2070-AB78 

Modified  Acrylic  Polymers;  Tolerance 
Exemption  i 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  modified 
acrylic  polymers;  when  used  as  inert 
ingredients  in  pesticide  formulations  in 
or  on  growing  crops,  when  applied  to 
raw  agricultural  commodities  after 
harvest,  or  to  animals.  Uniqema 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  requesting  an 
exemption  bom  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of 
modified  acrylic  polymers. 
DATES:  This  regulation  is  effective 
October  24,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301183, 
must  be  received  by  EPA  on  or  before 
December  24,  2001.  | 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  subm^ed  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
SUPPlfMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  numberOPP-301183  in 
the  subject  line  on  the  first  page  of  your 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  C.  Alston,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8373  and  e-mail 
address:  alston.treva@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
ccxJes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 


the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Enviroimiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html.  a 
bieta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301183.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  20, 
2001  (66  FR  33081)  (FRL-6785-9).  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Uw  104-170) 
announcing  the  filing  of  a  pesticide 
petition  (PP  1E6293)  by  Uniqema,  900 
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Uniqema  Blvd.  New  Castle,  DE  19720. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner. 
There  were  no  comments  received  in 
resjponse  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1001(c),  (d),  and/or  (e)  be  amended 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  a  group  of  modified  acrylic  polymers. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
fit)m  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe," 
Section  408(c)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an  exemption 
from  the  requirement  of  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. .  ."  and  specifies  factors  EPA  is 
to  consider  in  establishing  an 
exemption. 

in.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 


cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  imder  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occur  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
'  determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established- 
Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
hiunan  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  In  the 
case  of  certain  chemical  substances  that 
are  defined  as  polymers,  the  Agency  has 
established  a  set  of  criteria  to  identify 
categories  of  polymers  that  should 
present  minimal  or  no  risk.  The 
definition  of  a  polymer  is  given  in  40 
CFR  723.250(b).  The  following 
exclusion  criteria  for  identifying  these 
low  risk  polymers  are  described  in  40 
CFR  723.250(d). 

1.  These  modified  acrylic  polymers, 
are  not  cationic  polymers  nor  are  they 
reasonably  anticipated  to  become 
cationic  polymers  in  a  nattiral  aquatic 
environment. 

2.  These  polymers  do  contain  as  an 
integral  part  of  their  compostion  the 
atomic  elements  carbon,  hydrogen,  and 
oxygen. 

3.  These  polymers  do  not  contain  as 
an  integral  part  of  their  composition, 
except  as  impurities,  any  element  other 
than  those  listed  in  40  CFR 
723.250{d)(2)(ii). 

4.  These  polymers  are  neither 
designed  nor  can  they  be  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  These  polymers  are  manufactured 
or  imported  from  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  manufrictured  under  an 
applicable  TSCA  section  5  exemption. 


6.  These  polymers  are  not  water 
absorbing  polymers  with  a  number 
average  molecular  weight  (MW)  greater 
than  or  equal  to  10,000  daltons. 

7.  The  polymer's  number  average  MW 
of  1,200  is  greater  than  1,000  and  less 
than  10.000  daltons.  The  polymer 
contains  less  than  10%  oligomeric 
material  below  MW  500  and  less  than 
25%  oligomeric  material  below  MW 
1.000.  and  the  polymer  does  not  contain 
any  reactive  functional  groups. 

Additionally,  the  modified  acrylic 
polymers,  also  meet  as  required  the 
following  exemption  criteria  specified 
in  40  CFR  723.250(e). 

Thus,  modified  acrylic  polymers  meet 
all  the  criteria  for  a  polymer  to  be 
considered  low  risk  under  40  CFR 
723.250.  Based  on  its  conformance  to 
the  above  criteria,  no  mammalian 
toxicity  is  anticipated  from  dietary, 
inhalation,  or  dermal  exposure  to 
modified  acrylic  polymers. 

V.  Aggregate  Exposures 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that 
modified  acrylic  polymers  could  be 
present  in  all  raw  and  processed 
agricultural  commodities  and  drinking 
water,  and  that  non-occupational  non- 
dietary  exposure  was  possible.  The 
number  average  MW  of  modified  acrylic 
polymers  is  1,200  daltons.  Generally,  a 
polymer  of  this  size  would  be  poorly 
absorbed  through  the  intact 
gastrointestinal  tract  or  through  intact 
human  skin.  Since  modified  acrylic 
polymers  conform  to  the  criteria  that 
identify  a  low  risk  polymer,  there  are  no 
concerns  for  risks  associated  with  any 
potential  exposure  scenarios  that  are 
reasonably  foreseeable.  The  Agency  has 
determined  that  a  tolerance  is  not 
necessary  to  protect  the  public  health. 

VI.  Cumulative  Efifects 

Section  408  (b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify-,  or  revoke  a 
tolerance  or  tolerance  exemption,  the 
Agency  consider  "available 
information"  concerning  the  ctmiulative 
effects  of  a  particular  chemical's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  has  not  made  any 
conclusions  as  to  whether  or  not 
modified  acrylic  polymers  share  a 
common  mechanism  of  toxicity  with 
any  other  chemicals.  However,  modified 
acrylic  polymers  conform  to  the  criteria 
that  identify  a  low  risk  polymer.  Due  to 
the  expected  lack  of  toxicity  based  on 
the  above  conformance,  the  Agency  has 
determined  that  a  cumulative  risk 
assessment  is  not  necessary. 
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Vn.  Determinatioii  of  Safety  for  U.S. 
Population 

Based  on  the  conformance  to  the 
criteria  used  to  identify  a  low  risk 
polymer,  EPA  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  to  the 
U.S.  population  from  aggregate  exposure 
to  residues  of  modified  acrylic 
polymers. 

Vm.  Determination  of  Safety  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  modidfied  acrylic  polymers, 
EPA  has  not  used  a  safety  factor  analysis 
to  assess  the  risk.  For  the  same  reasons 
the  additional  tenfold  safety  factor  is 
unnecessary. 

K.  Other  Considerations 

A.  Endocrine  Dismptors 

There  is  no  available  evidence  that 
modified  acylic  polymers  is  an 
endocrine  disruptor. 

B.  Existing  Exemptions  from  a 
Tolerance 

There  are  no  existing  tolerance 
exemptions  for  modified  acrylic 
polymers. 

C.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
£rom  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for 
modified  acrylic  polymers  nor  have  any 
Codex  Maximum  Residue  Levels  been 
established  for  any  food  crops  at  this 
time. 

X.  Conclusion 

Accordingly,  EPA  finds  that 
exempting  residues  of  modified  acrylic 
polymers  from  the  requirement  of  a 
tolerance  will  be  safe. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 


for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections  • 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoin  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301183  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  December  24,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  reglulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460.  You 
may  also  deUver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 


must  also  pay  the  fee  prescribed  by  40   , 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave. ,  NW. ,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vin.A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301183,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiures  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
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of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Xn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  irom  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355 .  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq..  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubUc 
Law  104—4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require  . 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 


under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
.on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  OrdeT  13175.  entided 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regiilations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  wUl  not  have  substantial  direct 


effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xin.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulaton'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  3.  2001. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
contimies  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  In  §  180.1001.  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§180.1001    Exemptions  from  ttte 
requirement  of  a  toterancc. 


(c) 
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Inert  ingredients 

Limits 

Uses 

•             •              • 

Acryfic  potymers  composed  of  one  or  more  of  ttie  following  mono- 
mers: Acrylic  acid,  mettiyl  acrylate,  ethyl  acrylate.  butyl  acrylate, 
hydroxyettiyl  acrylate,  hydroxypropyl  acrylate,  hydroxybutyl  acry- 
late, cartxjxyethyl  acrylate,  methaciylic  acid,  methyl  methacrylale, 
ethyl  methacrylate,  l)utyl  methacrytate,  isobutyl  melhacrylate,  hy- 
droxyethyl        methacrylate,        hydroxypropyl        methacrylate, 
hydroxybutyl  methacrylate,  lauryl  methacrylate,  and  stearyl  meth- 
acrylate; with  none  and/or  one  or  more  of  the  following  mono- 
mers: Acrylamide,  /V-methyt  acrylamide,  A/K)Ctylacrylamide,  maleic 
anhydride,    maleic   add,    morwethyl   maleate,    diethyl   maleate, 
monooctyl  maleate,  dioctyl  maleate;  and  their  corresponding  so- 
dium,   potassium,    ammonium,    isopropylamine,    triethylamine, 
moooethanotemine,and/or   triethandamine    salts;    the    resulting 
polymer  having  a  minimum  number  average  molecular  weight  (in 

amu)  1,200. 

.              .              •              • 

«               •               •               • 

Ckimponents  of  films,  binders,  car- 

•              •               * 

riers,  adhesives.  or  related  adju- 
vants 

4 

(e)*     * 


Inert  ingredients 


Acrylic  polymers  composed  of  one  or  more  of  the  following  mono- 
mers: Acrylic  add,  methyl  acrylate,  ethyl  acrylate,  butyl  acrylate, 
hydroxyethyl  acrylate,  hydroxypropyl  acrylate,  hydroxybutyl  acry- 
late, cart)oxyethyi  acrylate.  melhacrylic  add,  methyl  methacrylate. 
ethyl  methacrylate,  butyl  mettiacrylate,  isobutyl  methacrylate,  hy- 
droxyethyl methacrylate,  hydroxypropyl  methacrylate, 
hydroxybutyl  methacrylate,  lauryl  methacrylate,  and  stearyl  meth- 
acrylate; with  none  and/or  one  or  more  of  the  following  mono- 
mers: Acrylamide,  /V-methyl  acrylamide,  ^/-octylacrylamide,  maleic 
anhydride,  maleic  acid,  monoethyl  maleate.  dietyl  maleate, 
dioctyl  maleate;  and  their  corresponding  so- 
amnxmium,  isopropylamine,  triethylamine, 
and/or  trietharralamine  salts;  tt)e  resulting 
polymer  having  a  minimum  number  average  molecular  weight  (in 
amu)  1 .200. 


moriooctyl  maleate. 
dium.    potassium, 
morK>ethanolamine, 


Uses 


Components  of  films,  binders,  car- 
riers, adhesives,  or  related  adju- 
vants 


[FR  Doc.  01-26531  Filed  10-23-01:  8:45  am) 

■LUNG  C006  86aO-SO-S  . 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
IFRL-7014-9  ] 

Indiana:  Incorporation  by  Reference  of 
Approved  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA).  the  EPA  may  grant 
States  Final  Authorization  to  operate 
their  hazardous  waste  management 
programs  in  lieu  of  the  Federal  program. 
EPA  uses  part  272  of  Title  40  Code  of 
Federal  Regulations  (CFR)  to  provide 


notice  of  the  authorization  status  of 
State  programs  and  to  incorporate  by 
reference  those  provisions  of  the  State 
statutes  and  regulations  that  are  part  of 
the  authorized  State  program.  The 
purpose  of  this  action  is  to  codify 
Indiana's  authorized  hazardous  waste 
program  in  40  CFR  part  272.  This  rule 
incorporates  by  reference  provisions  of 
Indiana's  hazardous  waste  statutes  and 
regulations  and  clarifies  which  of  these 
provisions  are  authorized  and  federally 
enforceable.  Unless  adverse  written 
comments  are  received  during  the 
comment  period,  the  EPA's  decision  to 
incorporate  by  reference  Indiana's 
authorized  hazardous  waste  program 
will  take  effect  as  provided. 
DATES:  This  dociunent  will  become 
effective  December  24,  2001  without 
further  notice,  if  EPA  receives  no 
adverse  comment  on  this  nde  by 
November  23,  2001.  Should  the  Agency 
receive  such  comments,  it  will 
withdraw  this  rule  before  its  effective 


date  by  publishing  a  withdrawal  in  the 
Federal  Register.  The  Director  of  the 
Federal  Register  approved  the 
incorporation  by  reference  of  the 
Indiana  statutes  and  regulations 
contained  in  this  rule  as  of  December 
24, 2001. 

ADDRESSES:  Send  written  comments  to 
Gary  Westefer,  Indiana  Regulatory 
SpeciaUst,  U.S.  EPA  Region  5,  DM-7I, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-7450. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Westefer,  Indiana  Regulatory  Specialist, 
U.S.  EPA  Region  5,  DM-7J,  11  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-7450. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  3006  of  RCRA,  42  U.S.C.  6926 
ei  seq.,  allows  the  EPA  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  EPA 
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provides  notice  of  its  authorization  of 
State  programs  in  40  CFR  part  272  and 
incorporates  by  reference  therein  the 
State  statutes  and  regulations  that  are  a 
part  of  the  authorized  State  program 
under  RCRA.  This  effort  provides 
clearer  notice  to  the  public  of  the  scope 
of  the  authorized  programs.  The 
incorporation  by  reference  of  State 
authorized  programs  in  the  CFR  should 
substantially  enhance  the  public's 
ability  to  discern  the  current  status  of 
the  authorized  State  program  and  clarify 
the  extent  of  Federal  enforcement 
authority. 

Effective  August  23, 1989  (54  FR 
34988),  EPA  incorporated  by  reference 
Indiana's  then  authorized  hazardous 
waste  program.  The  purpose  of  today's 
Federal  Register  dociunent  is  to 
incorporate  by  reference  EPA's 
authorization  of  Indiana's  subsequent 
nine  revisions  to  that  program.  This  rule 
incorporates  by  reference  provisions  of 
State  hazardous  waste  statutes  and 
regulations  and  clarifies  which  of  these 
provisions  are  included  in  the 
authorized  and  Federally  enforceable 
program. 

B.  Indiana  Authorized  Hazardous 
Waste  Program 

Indiana  recei\'ed  Final  Authorization 
for  its  RCRA  hazardous  waste  base 
program  on  January  31, 1986,  effective 
January  31, 1986  (51  FR  3955).  EPA 
incorporated  by  reference  the  then 
authorized  hazardous  waste  program  in 
subpart  P  of  40  CFR  part  272.  The  State 
statutes  and  regulations  are 
incorporated  by  reference  at  40  CFR 
272.751,  and  the  Memorandum  of 
Agreement,  the  Attorney  General's 
Statement  and  the  Program  Description 
are  referenced  at  Sec. 
272.751(b)(5).(b)(6).  and  (b)(7). 
respectively. 

Since  the  initial  codification,  Indiana 
has  received  authorization  for  revisions 
to  its  program  on  July  13, 1989,  effective 
September  11, 1989  (54  FR  29557);  July 
■  23, 1991,  effective  September  23, 1991 
(56  FR  33717);  July  24,  1991,  effective 
September  23, 1991  (56  FR  33866)  (this 
was  a  renumbering  of  Indiana's 
regulations  from  320  lAC  4.1  to  329  lAC 
3);  July  29, 1991.  effective  September 
27, 1991  (56  FR  35831);  July  30. 1991. 
effective  September  30, 1991  (56  FR 
36010);  August  20, 1996,  effective 
October  21,  1996  (61  FR  43008)  (this 
was  a  renumbering  of  Indiana's 
regulations  from  329  lAC  3  to  329  lAC 
3.1);  August  20  1996,  effective  October 
21. 1996  (61  FR  43018);  September  1, 
1999,  effective  November  30, 1999  (64 
FR  47692);  and  on  January  4,  2001, 
effective  January  4,  2001  (66  FR  733).  In 
this  document  EPA  is  revising  the 


incorporation  by  reference  of  Indiana's 
authorized  haz^ous  waste  program  in 
subpart  P  of  40  CFR  part  272.  to  include 
these  revisions. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  piuposes  of 
enforcement  such  particular,  authorized 
Indiana  enforcement  authorities. 
Section  272.751(b)(2)  of  40  CFR  lists 
those  enforcement  authorities  that  are 
part  of  the  authorized  program  but  are 
not  incorporated  by  reference. 

The  puolic  also  needs  to  be  aware  that 
some  provisions  of  a  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  nonauthorized 
provisions  include: 

(1)  Provisions  that  are  not  part  of  the 
RCRA  subtitle  C  program  because  they 
are  "broader  in  scope"  than  RCRA 
subtitle  C  (see  40  CFR  271. l{i)); 

(2)  Federal  provisions  which  the  State 
incorporated  into  its  regulations  when 
the  State  adopted  Federal  regulations  by 
reference,  but  for  which  the  State  is  not 
authorized; 

At  this  time,  Indiana  has  adopted  but 
is  not  authorized  for  the  Corrective 
Action  for  Injection  Wells  portion  of 
HSWA  Codification  Ride  2  pubUshed  in 
the  FR  on  December  1, 1987  (52  FR 
45788);  and  the  Federal  rules  pubUshed 
in  the  FR  on  February  21, 1991  (56  FR 
7134);  July  17, 1991  (56  FR  32688); 
August  27, 1991  (56  FR  42504); 
September  5, 1991  (56  FR  43754); 
February  18, 1992  (57  FR  5859);  August 
25. 1992  (57  FR  38558);  September  30, 
1992  (57  FR  44999):  July  20,  1993  (58 
FR  38816);  November  9,  1993  (58  FR 
59598);  May  12,  1997  (61  FR  25998); 
Jime  13, 1997  (62  FR  32452):  June  17, 

1997  (62  FR  32974);  July  14, 1997  (62 
FR  37694)  August  28,  1997  (62  FR 
45568);  December  8, 1997  (62  FR 
64636);  April  15, 1998  (63  FR  18504); 
May  6,  1998  (63  FR  24963);  May  26. 

1998  (63  FR  28556);  June  8,  1998  (63  FR 
31266);  June  19, 1998  (63  FR  33782); 
July  14, 1998  (63  FR  37780);  August  6, 
1998  (63  FR  42110);  August  31,  1998  (63 
FR  46332):  September  4, 1998  (63  FR 
47409);  September  9, 1998  (63  FR 
48124);  September  24, 1998  (63  FR 
51254);  October  9, 1998  (63  FR  54356); 
October  22,  1998  (63  FR  56710); 
November  30, 1998  (63  FR  65874); 


December  24,  1998  (63  FR  71225); 
January  21, 1999  (64  FR  3381)  and 
February  11,  1999  (64  FR  6806). 
Therefore  these  Federal  amendiments 
included  in  Indiana's  adoption  by 
reference  at  329  LAC  3.1  are  not  part  of 
the  State's  authorized  program  and  are 
not  part  of  the  incorporation  by 
reference  addressed  by  today's  FR 
dociunent. 

Since  EPA  cannot  enforce  a  State's 
requirements  which  have  not  been 
reviewed  and  authorized  in  accordance 
with  RCRA  section  3006  and  40  CFR 
part  271,  it  is  important  to  clarify  any 
limitations  on  the  scope  of  a  State's 
authorized  hazardous  waste  program. 
Thus,  in  those  instances  where  a  State's 
method  of  adopting  Federal  law  by 
reference  has  the  effect  of  including 
unauthorized  requirements,  or  where  a 
State  has  made  unauthorized 
amendments  to  previously  authorized 
sections  of  State  code.  EPA  will  provide 
this  clarification  by:  (1)  Incorporating  by 
reference  the  relevant  State  legal 
authorities  according  to  the 
requirements  of  the  Office  of  Federal 
Register:  and  (2)  subsequently 
identifying  in  40  CFR  272.75'l(b)(4),  any 
requirements  which  while  adopted  and 
incorporated  by  reference,  are  not 
authorized  by  EPA,  and  therefore  are 
not  Federally  enforceable.  Thus, 
notwithstanding  the  language  in  the 
Indiana  hazardous  waste  regulations 
incorporated  by  reference  at  40  CFR 
272.751(b)(1),  EPA  will  only  enforce  the 
State  provisions  that  are  actually 
authorized  by  EPA.  For  the  convenience 
of  the  regulated  community,  the  actual 
State  regulatory  text  authorized  by  EPA 
for  the  citations  listed  at  40  CFR 
272.751(b)(1)  is  compiled  as  a  separate 
document.  Addendum  to  the  EPA- 
Approved  Indiana  Regulatory  and 
Statutory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  March  2001 .  This  document  is 
available  from  U.S.  EPA  Region  5,  DM- 
7J,  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  attention  Gary  Westefer. 
With  respect  to  HSWA  requirements  for 
which  the  State  has  not  yet  been 
authorized,  EPA  will  continue  to 
enforce  the  Federal  HSWA  standards 
until  the  State  receives  specific  HSWA 
authorization  from  EPA. 

C  HSWA  Provisions 

The  Agency  is  not  amending  40  CFR 
part  272  to  include  HSWA  requirements 
and  prohibitions  that  are  implemented 
by  EPA.  Section  3006(g)  of  RCRA 
provides  that  any  HSWA  requirement  or 
prohibition  (including  implementing 
regulations)  take  effect  in  authorized 
and  not  authorized  States  at  the  same 
time.  A  HSWA  requirement  or 
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prohibition  supersedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (50  FR  28702,  July 
15, 1985).  EPA  has  the  authority  to 
implement  HSWA  requirements  in  all 
States,  including  authorized  States, 
until  the  States  become  authorized  for 
such  requirement  or  prohibition. 
Authorized  States  are  required  to  revise 
their  programs  to  adopt  the  HSWA 
requirements  and  prohibitions,  and  then 
to  seek  authorization  for  those  revisions 
pursuant  to  40  CFR  part  271, 

histead  of  amending  the  40  CFR  part 
272  every  time  a  new  HSWA  provision 
takes  effect  imder  the  authority  of  RCRA 
section  3006(g),  EPA  will  wait  imtil  the 
State  receives  authorization  for  its 
analog  to  the  new  HSWA  provision 
before  amending  the  State's  40  CFR  part 
272  incorporation  by  reference.  Until 
then,  persons  wanting  to  know  whether 
a  HSWA  requirement  or  prohibition  is 
in  effect  should  refer  to  40  CFR  271.1(j), 
as  amended,  which  lists  each  such 
provision. 

Some  existing  State  requirements  may 
be  similar  to  the  HSWA  requirements 
implemented  by  EPA.  However,  until 
EPA  authorizes  those  State 
requirements,  EPA  can  only  enforce  the 
HSWA  requirements  and  not  the  State 
analogs.  EPA  will  not  codify  those  State 
requirements  until  the  State  receives 
authorization  for  those  requirements. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regidatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis^,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 


was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more  for  State,  local 
and/ or  tribal  governments  in  the 
aggregate,  or  the  private  sector.  Today's 
action  contains  no  Federal  mandates  for 
State,  local  or  tribal  governments  or  the 
private  sector  because  it  does  not 
impose  new  or  additional  enforceable 
duties  on  any  State,  local  or  tribal 
governments  or  the  private  sector.  This 
rule  merely  incorporates  by  reference 
existing  requirements  with  which 
regulated  entities  must  already  comply 
imder  State  and  Federal  law.  For  this 
same  reason,  this  action  will  not  result 
in  aimual  ex{>enditures  of  $100  million 
or  more  for  State,  local,  and/or  tribal 
governments  in  the  aggregate,  or  the 
private  sector  because  it  incorporates  by 
reference  an  existing  State  program  that 
EPA  previously  authorized.  Cost  to  the 
State,  local  and/or  tribal  governments, 
and  to  regxdated  entities  already  exist 
under  the  authorized  program.  Further, 
as  it  applies  to  the  State,  this  action 
does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  volimtary 
Federal  program. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action  because  it  contains  no  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  governments. 
Althou^  small  governments  may  be 
hazardous  waste  generators, 
transporters,  or  own  and/or  operate 
treatment,  storage,  and  disposal 
facilities,  this  codification  incorporates 
into  the  CFR  Indiana's  requirements 
which  EPA  already  authorized  under  40 
CFR  part  271.  Small  governments  are 
not  subject  to  any  additional  significant 
or  unique  requirements  by  virtue  of  this 
action. 


Certification  Under  the  Regulatory 
Flexibility  Act  (RFA),  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  5  U.S.C  601  et  seq. 

Pursuant  to  the  Regidatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
imiiecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
govenunent  of  a  city,  coimty,  tOMm, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  codification  on  small 
entities,  I  certify  pursuant  to  the 
provision  at  5  U.S.C.  605(b),  that  this 
codification  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
does  not  impose  any  new  requirements 
on  small  entities  because  small  entities 
that  are  hazardous  waste  generators, 
transporters,  or  that  own  and/or  operate 
TSDFs  are  already  subject  to  the 
regulatory  requirements  imder  the  State 
laws  authorized  by  EPA  under  40  CFR 
part  271.  This  codification  incorporates 
Indiana's  requirements  which  have  been 
authorized  by  EPA  under  40  CFR  part 
271  into  the  CFR.  The  EPA's 
codification  does  not  impose  any 
additional  burdens  on  these  small 
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entities.  This-rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  repori,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
12898:  Environmental  Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Enviroiunental  Justice  in  Minority 
Populations  and  Low-Income 
Populations'  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice  • 
Advisory  Coimcil,  EPA  has  imdertaken 
to  incorporate  enviroiunental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  popiUation, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
Today's  rule  is  not  expected  to 
negatively  impact  any  conunimity,  and 
therefore  is  not  expected  to  cause  any 
disproportionately  high  and  adverse 
impacts  to  minority  or  low-income 
communities  versus  non-minority  or 
affluent  communities. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 


Risks  and  Safety  Risks,"  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

Compliance  With  Executive  Order 
13132  (Federalism) 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compUance  costs  inciirred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  authorization  does  not  have 
federalism  implications.  It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  this 
rule  affects  only  one  State.  This  action 


simply  approves  Indiana's  proposal  to 
be  authorized  for  updated  requirements 
of  the  hazardous  waste  program  that  the 
State  has  voluntarily  chosen  to  operate. 
Further,  as  a  result  of  this  action,  newly 
authorized  provisions  of  the  State's 
program  now  apply  in  Indiana  in  lieu  of 
the  equivalent  Federal  program 
provisions  implemented  by  EPA  under 
HSWA.  Affected  parties  are  subject  only 
to  those  authorized  State  program 
provisions,  as  opposed  to  being  subject 
to  both  Federal  and  State  regulatory 
requirements.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply. 

Compliance  With  Executive  Order 
13175 

Executive  Order  13175,  entiUed 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regidatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 

This  rule  is  not  subject  to  Executive 
Order  13175  because  it  does  not 
significantiy  or  uniquely  affect  the 
conununities  of  Indian  tribal 
governments.  Indiana  is  not  authorized 
to  implement  the  RCRA  hazardous 
waste  program  in  Indian  country.  This 
action  has  no  effect  on  the  hazardous 
waste  program  that  EPA  may  implement 
in  the  Indian  country  within  the  State. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  biuden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 
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National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw  No. 
104-113.  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
net  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Hazardous  waste.  Hazardous  waste 
transportation.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  rule  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  luly  3,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  272  is  amended 
as  follows: 


PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sections  2002(a).  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  as  amended,  42  U.S.C.  6912(a), 
6926.  and  6974(b). 

Subpart  P— {Amended] 

2.  Section  272.750  is  removed  and 
reserved. 

3.  Section  272.751  is  revised  to  read 
as  follows: 

§272.751    Indiana  state-administered 
program:  Final  authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  Indiana  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Indiana's  base  program  application  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  31,  1986. 
Subsequent  program  revision 
applications  were  approved  effective  on 
December  31,  1986,  January  19, 1988, 
September  11,  1989,  September  23, 1991 
(two  separate  revisions),  September  27, 
1991.  September  30, 1991,  October  21, 
1996,  November  30,  1999,  and  January 
4,2001. 

(b)  State  statutes  and  regulations.  (1) 
The  Indiana  statutes  and  regulations 
cited  in  this  paragraph  are  incorporated 
by  reference  as  pait  of  the  hazardous 
waste  management  program  under 
subUtle  C  of  RCRA.  42  U.S.C.  6921  ef 
seq.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  Copies  of  the  Indiana  regulations 
that  are  incorporated  by  reference  in 
this  paragraph  are  available  from  the 
Indiana  Legislative  Services  Agency, 
Administrative  Code  and  Register 
Division,  302  State  House,  Indianapolis, 
Indiana  46204. 


(i)  The  EPA  approved  Authorized 
Indiana  Statutory  Requirements 
Applicable  to  the  Hazardous  Waste 
Management  Program,  dated  March 
2001. 

(ii)  The  EPA  approved  Indiana 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  March  2001. 

(2)  The  following  statutes  and 
regulations  concerning  State  procedures 
and  enforcement,  although  not 
incorporated  by  reference,  are  part  of 
the  authorized  State  program: 

(i)  Aimotated  Indiana  Code,  1998 
edition.  Title  13,  Article  4-21.5,  5-14- 
3-2,  13-11-2,  13-14-2-2,  13-14-9, 13- 
14-10. 13-15-2, 13-19-1,  13-19-2, 13- 
20, 13-22-1, 13-22-3, 13-22-5  through 
13-22-14, 13-23,  13-30,  and  23-1-16. 

(ii)  Indiana  Administrative  Code,  as 
amended,  1996  edition,  certified 
October  24, 1995,  2000  cumulative 
supplement,  certified  November  30. 
1999,  sections  329  LAC  3.1-1-1  through 
3.1-1-6;  3.1-1-8  through  3.1-1-14;  3.1- 
2-1  through  3.1-2-16;  3.1-3-1  through 
3.1_3_9;  3.1-4-2  through  3.1-4-26;  3.1- 
13-5;  3.1-13-8  through  3.1-13-17;  3.1- 
14-2;  3.1-14-3;  and  13-1-3  through  13- 
1-6. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference:  Indiana 
Administrative  Code  as  amended,  1996 
edition,  certified  October  24,  1995,  2000 
cumulative  supplement,  certified 
November  30, 1999,  sections  329  LAC 
3.1-6-3;  and  3.1-8-4. 

(4)  Unauthorized  State  provisions: 
Although  the  Federal  rules  listed  in  the 
following  table  have  been  adopted  by 
the  State  and  have  been  included  in  the 
materials  incorporated  by  reference  in 
paragraph  (b)(1)  of  this  section,  EPA  has 
not  authorized  the  State  for  these  rules 
at  this  time.  While  they  may  be 
enforceable  under  State  law,  they  are 
not  enforceable  under  RCRA: 


Federal  requirement 


Federal  Register  reference 


1 .  Hazardous  Waste  Management  System;  Testing  and  Monitoring  Activities  (Cheddist 
158) 

2.  Kraft  Mill  Stream  Stnpper  Condensate  ExcIuskxi  (Checklist  164)  

3.  Recycled  Used  Oil  Management  Standards;  Technical  Correction  and  Clarification 
(Checklist  166)  as  amended  (Checklist  166.1). 

4.  Bevlll  Exduskxi  ftevisions  and  Clartfkation  (Checklist  167E)  

5.  Exclusion  of  Recycled  Wood  Preserwng  Wastewaters  (Checklist  167F)  

6.  Hazardous  Waste  Combustors  Revised  Standards  (Checklist  168) 

7.  Universal  Waste  Rule;  Technical  Amendment  (Checklist  176) 


62  FR  32452 

63  FR  18504 
63  FR  24963 

63  FR  37780 
63  FR  28556 
63  FR  33782 
63  FR  71225 


Publk^ation  date 


June  13,  1997. 

April  15,  1998. 
May  6.  1998. 

July  14.  1998. 
May  26,  1998. 
June  19.  1998. 
Decemt>er24,  1998. 
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(i)  Additionally  hidiana  has  adopted  but  is  not  authorized  to  implement  the  HSWA  rules  that  are  listed  the  following 
table.  EPA  will  continue  to  implement  the  Federal  HSWA  requirements  for  which  Indiana  is  not  authorized  until 
the  State  receives  specific  authorization  for  those  requirements: 


Federal  requirement 


1.  HSWA  Codification  Rule  2;  Corrective  Action  for  Injection  Wells  (Checklist  44C)  

2.  Buming  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces  (Checklist  85)  

3.  Buming  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces;  Con-ections  and 
Technical  Amendments  (Checklist  94). 

4.  Buming  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces;  Technkal  Amend- 
ments  II  (Checklist  96). 

5.  Buming  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces;  Technrcal  Amend- 
ment III  (Checklist  111). 

6.  Buming  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces;  Technkal  Amend- 
ment IV  (Checklist  114). 

Requirements  for  Preparation,  Adoption,  and  Submittal  of  Implementation  Plans 


7. 


(Checklist  125) 

8.  Buming  of  Hazardous  Waste  in  Boilers  and  Industrial  Fumaces  (Checklist  127)  

9.  Land  Disposal  Restrictions-Phase  IV:  Treatment  Standards  for  Wood  Preserving 
Wastes,  Papenwort<  Reduction  and  Streamlining,  Exemptions  from  RCRA  for  Certain 
Processed  Materials;  and  Miscellaneous  Hazardous  Waste  Provisions  (Checklist 
157). 

10.  Hazardous  Waste  Management  System;  Cart>amate  Production,  ldentifkatk>n  and 
Listing  of  Hazardous  Waste;  Land  Disposal  Restrictions  (Checklist  159). 

1 1  Land  Disposal  Restrictions-Phase  III— Emergency  Extenskxi  of  the  K088  Natkmal 
Capacity  Variance  (Checklist  160). 

12.  Second  Emergency  Revision  of  the  Land  Disposal  Restrictkxis  (LDR)  Treatment 
Standards  for  Listed  Hazardous  Wastes  from  Cart)amate  Production  (Checklist  161). 

13.  Organk:  Air  Emission  StandanJs  for  Tanks,  Surface  Impoundments,  and  Con- 
tainers; Clarifk:ation  and  Technical  AmerKlment  (Checklist  163). 

14.  Land  Disposal  Restrictions-Phase  IV:  Treatment  Standards  for  Metal  Wastes  and  I 
Mineral  Processing  Wastes  (Checklist  167A),  Hazardous  Soils  Treatment  Standards 
and  Exclusions  (Checklist  167B),  and  Corrections  (Checklist  167C)  as  amended 
(Checklist  167C,1). 

15.  Petroleum  Refining  Process  (Checklist  169)  as  amended  (Checklist  169.1)  

16.  Land  Disposal  Restrictions-Phase  IV  (Checklist  170) 

17.  Emergency  Revisions  of  trie  Land  Disposal  Restrictions  Treatment  Standanjs 
(Checklist  171). 

18.  Emergency  Revision  of  the  Land  Disposal  Restrictions  Treatment  Standartls 
(Checklist  172). 

19.  Land  Disposal  Restrictions  Treatment  Standards  (Spent  Potliners)  (Checklist  173) .. 


Federal  Register  reference 


52  FR  45788 
56  FR  7134 
56  FR  32688 

56  FR  42504 

57  FR  38558 

57  FR  44999 

58  FR  38816 

58  FR  59598 
62  FR  25998 

62  FR  32974 
62  FR  37694 
62  FR  45568 

62  FR  64636 

63  FR  28556 
63  FR  31266 

63  FR  42110 
63  FR  54356 
63  FR  46332 
63  FR  47409 

63  FR  48124 

63  FR  £1254 


Publkation  date 


December  1,  1987. 
February  21,  1991. 
July  17.  1991. 

August  27,  1991. 

August  25,  1992 

September  30,  1992 

July  20,  1993. 

November  9,  1993. 
May  12,  1997. 

June  17,  1997 

July  14,  1997 

August  28,  1997. 

Decembers,  1997. 

May  26,  1998. 
June  8,  1998. 

August  6,  1998 
October  9,  1998 
August  31    1998 
September  4,  1998. 

September  9,  1998. 

September  24,  1996 


(ii)  Some  regulations  Usted  in  the 
table  in  paragraph  (b)(4)(i)  of  this 
section  are  predominantly  HSWA 
authority  but  contain  provisions  that  are 
not  HSWA  authority.  EPA  will  not 
enforce  these  non-HSWA  provisions. 
The  affected  rules  are  as  follows: 

(A)  Buming  of  Hazardous  Waste  in 
Boilers  and  Industrial  Fumaces  (BIF), 
including  BIF  (Febraary  21, 1991); 

(B)  Corrections  and  Technical 
Amendments  I  (July  17, 1991); 

(C)  Technical  Amendments  II  (August 
27, 1991); 

(D)  Technical  Amendments  III 
(August  25,  1992); 

(E)  Amendment  TV  (September  30, 
1992); 

(F)  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans  (July  20, 1993); 
and 

(G)  BIF  (November  9, 1993). 

(iii)  EPA  will  not  enforce  BIF  mles  for 
Sludge  Dryers,  Infrared  Incinerators, 
Plasma  Arc  Incinerators,  and  Carbon 
Regeneration  Units,  imtil  Indiana  is 


authorized  for  these  rules.  Petroleum 
Refining  Process  (August  6, 1998,  as 
amended  October  9,  1998)  40  CFR        ' 
261.3,  261.4,  and  261.6  are  non-HSWA 
provisions.  Standards  Applicable  to 
Owners  and  Operators  of  Closed/ 
Closing  Facilities  (October  22,  1998)  40 
CFR  264.90(e),  265.110(c),  265.118(c)(4), 
265.121  (except  §  265.121(a)(2)),  270.1, 
270.14(a).  and  270.28  are  non-HSWA 
provisions.  Hazardous  Remediation 
Waste  Management  Requirements 
(HWIR  Media)  (November  30,  1998)  40 
CFR  261.4(g).  264.1(j)(l-13). 
264.73(b)(17).  270.2.  270.11(d).  270.68. 
2iD.73(a).  and  270.79  through  270.230 
(40  CFR  part  270.  subpart  H)  except 
§  270.230(e)(1)  are  non-HSWA 
provisions.  Until  Indiana  becomes 
authorized  for  these  mles.  EPA  will  not 
enforce  the  non-HSWA  provisions. 

(5)  Memorandum  of  Agreement.  The 
Memorandtun  of  Agreement  between 
EPA  Region  5  and  the  Indiana 
Department  of  Environmental 
Management,  signed  by  the 
Commissioner  of  the  IDEM  on  Febmary 


14,  1996  and  acknowledged  by  the  JSP  A 
Regional  Administrator  in  the  Federal 
Register  noticed  signed  on  July  29, 
1996,  August  2.  1999,  and  December  14, 
2000,  is  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  subtitle  C 
of  RCRA,  42  U.S.C.  6921  et  seq. 

(6)  Statement  of  legal  authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Indiana  on  June  28,  1985  and 
revisions,  supplements  and  addenda  to 
that  Statement  dated  August  26,  1986, 
June  1. 1987,  December  15, 1987,  March 
25,  1988,  July  22,  1988.  December  15, 
1989,  May  29,  1996,  March  24,  1997. 
and  January  31,  2000  are  referenced  as 
part  of  the  authorized  hazardous  waste 
management  program  under  subtitle  C 
of  RCRA,  42  U.S.C.  6921  et  seq. 

(7)  Pmgram  description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto      ' 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
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under  subtitle  C  of  RCRA.  42  U.S.C. 
6921  et seq. 

3.  Appendix  A  to  part  272,  State 
Requirements,  is  amended  by  adding  in 
alphabetical  order  the  listing  for 
"Indiana"  to  read  as  follows: 

Appendix  A  to  Part  272— State 
Requirements 


Imliana 

The  statutory  provisions  include: 
Annotated  Indiana  Code,  1998  edition. 
Title  13,  Sections  13-14-1,  13-14-7.  13-14- 
8, 13-19-3,  13-22-2,  and  13-22-4. 

Copies  of  the  Indiana  statutes  that  are 
incorporated  by  reference  are  available  from 
West  Publishing  Company,  610  Opperman 
Drive,  P.O.  Box  64526,  St.  Paul,  Minnesota 
55164-0526. 
The  regulatory  provisions  include: 
Indiana  Administrative  Ck)de,  1996 
edition,  2000  cumulative  supplement. 
Title  329.  Article  3.1,  Sectipns  3.1-1-7. 
3.1-4-1,  3.1-5-1,  3.1-5-2,  3.1-5-3.  3.1- 
5-4.  3.1-5-5.  3.1-5-6.  3.1-6-1,  3.1-6-2. 
3.1-7-1.  3.1-7-2.  3.1-7-3.  3.1-7-4.  3.1- 
7-5.  3.1-7-6.  3.1-7-7.  3.1-7-8,  3.1-7-9, 
3.1-7-10,  3.1-7-11,  3.1-7-12.  3.1-7-13. 
3.1-7-14.  3.1-7-15,  3.1-7-16,  3.1-8-1. 
3.1-9-1,  3.1-9-2.  3.1-9-3.  3.1-10-1. 
3.1-10-2(1  through  3).  3.1-10-2(5 
through  22).  3.1-11-1.  3.1-11-2.  3.1- 
12-1,  3.1-13-1,  3.1-13-2(1  through  3), 
3.1-13-2(5  through  15),  3.1-13-3,  3.1- 
13-4,  3.1-13-5,  3.1-13-6,  3.1-13-7. 
3.1-13-8,  3.1-13-9.  3.1-13-10.  3.1-13- 
11.  3.1-13-12.  3.1-13-13.  3.1-13-14, 
3.1-13-15.  3.1-13-16.  3.1-13-17.  3.1- 
14-1.  3.1-14-2,  3.1-14-3.  3.1-14-4, 
3.1-14-5,  3.1-14-6.  3.1-14-7.  3.1-14-8. 
3.1-14-9.  3.1-14-10.  3.1-14-11.  3.1- 
14-12.  3.1-14-13.  3.1-14-14.  3.1-14- 
15.  3.1-14-16.  3.1-14-17.  3.1-14-18. 
3.1-14-19.  3.1-14-20,  3.1-14-21.  3.1- 
14-22.  3.1-14-23,  3.1-14-24,  3.1-14- 
25,  3.1-14-26.  3.1-14-27.  3.1-14-28, 
3.1-14-29,  3.1-14-30.  3.1-14-31.  3.1- 
14-32,  3.1-14-33.  3.1-14-34.  3.1-14- 
35.  3.1-14-36.  3.1-14-37.  3.1-14-38, 
3.1-14-39.  3.1-14-40.  3.1-15-1.  3.1- 
15-2.  3.1-15-3.  3.1-15-4.  3.1-15-5, 
3.1-15-6,  3.1-15-7.  3.1-15-8.  3.1-15-9, 
3.1-15-10,  3.1-16-1, 13-1-1, 13-1-2, 
,    13-2-1,13-2-2.13-2-3.13-2-4,13-2- 
5, 13-2-6. 13-2-7. 13-2-8. 13-2-9, 13- 
2-10. 13-2-11. 13-2-12. 13-2-13,  13- 
2-14. 13-2-15.  13-2-16, 13-2-17, 13- 
2-18, 13-2-19, 13-2-20, 13-2-21. 13- 
2-22. 13-2-23, 13-2-24, 13-2-25, 13- 
2-26. 13-2-27. 13-3-1. 13-3-2. 13-3-3. 
13-4-1, 13-4-2, 13-4-3, 13-4-4, 13-4- 
5, 13-5-1. 13-5-2, 13-5-3, 13-6-1, 13- 
6-2, 13-6-3. 13-6-4, 13-6-5. 13-6-6. 
13-6-7. 13-6-8. 13-7-1, 13-7-2, 13-7- 
3, 13-7-4. 13-7-5, 13-7-6, 13-7-7. 13- 
7-S,  13-7-9, 13-7-10, 13-8-1,  13-6-2, 
13-8-3, 13-8-4, 13-8-5, 13-8-6. 13-8- 
7, 13-8-8, 13-9-1, 13-9-2, 13-9-3, 13- 


9-4. 13-9-5. 13-9-6, 13-10-1, 13-10-2, 
13-10-3. 

Copies  of  the  Indiana  regulations  that 
are  incorporated  by  reference  are 
available  from  Indiana  Legislative 
Services  Agency.  Administrative  Code 
and  Register  Division,  Legislative 
Information  Center.  302  State  House, 
Indianapolis,  Indiana  46204. 
•        *         *         *         * 

(FR  Doc.  01-26682  Filed  10-23-01;  8:45  am] 

BUMG  CODE  SSeO-Sfr-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47CFRPart73 

[DA  01^386.  MM  Dockat  No.  01-160,  RM- 
10159] 

Digital  Television  Broadcast  Service; 
AttHjquerque,  NM 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  ACME  Television  Licenses  of 
New  Mexico.  LLC.  substitutes  DTV 
channel  45  for  DTV  channel  51c  at 
Albuquerque.  New  Mexico.  See  66  FR 
40174.  August  2,  2001.  DTV  channel  45 
can  be  allotted  to  Albuquerque.  New 
Mexico,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (35-12-48  N.  and 
106-27-00  W.)  with  a  power  of  245, 
HAAT  of  1287  meters  and  with  a  DTV 
service  population  of  759  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  3,  2001. 
FOR  FURTHER  INFORMATKW  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-160  . 
adopted  October  12,  2001.  and  released 
October  18,  2001.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copjring  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II.  445  12th 
Street.  SW..  Room  CY-A257, 
Washington.  DC.  This  dooiment  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  11,  445 
12th  Street.  SW..  CY-B402.  Washington. 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.cont . 


List  of  Sabiects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as  - 
follows: 

PART7»-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  336. 

§73.62^   [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
New  Mexico,  is  amended  by  removing 
DTV  channel  51c  and  adding  DTV 
channel  45  at  Albuquerque. 

Federal  Communications  Commission. 

Barbara  A.  Kieisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-26752  Filed  10-24-01;  8:45  am] 

BNimQ  CODE  sn2-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2378;  MM  Doctot  No.  00-226;  RM- 
10001] 

Radio  Broadcasting  Services;  Fair 
Bluff,  NC,  Litchfield  Beach, 
Johnsonviile  and  Olanta,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  denies 
request  of  joint  petitioners  Atlantic 
Broadcasting  Co..  Inc.,  permittee  of 
Station  WSIM(FM),  Channel  287C3,  Fair 
Bluff.  North  Carolina,  and  The 
Waccamaw  Neck  Broadcasting 
Company,  licensee  of  Station 
WPDT(FM),  Channel  286A. 
Johnsonviile.  South  Carolina.  The 
Report  and  Order  denies  the  request  for 
the  reallotment  of  Channel  286A  hnm 
Johnsonviile,  South  Carolina,  to  Olanta, 
South  Carolina,  as  the  community's  first 
local  aural  transmission  service,  because 
it  would  remove  the  community's  sole 
local  transmission  service  without 
coimtervailing  public  interest  benefits. 
It  denies  as  moot  the  reallotment  of 
Chaimel  287C3  from  Fair  Bluff,  North 
Carolina,  to  Litchfield  Beach,  South 
Carolina,  as  the  commimity's  first  local 
aural  transmission  service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  McCauley,  Mass  Media  Bureau. 
(202)  418-2180. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-226. 
adopted  October  3,  2001.  and  released 
October  12.  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257). 
445  Twelfth  Street.  SW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  ftt)m  the 
Commission's  copy  contractor,  Qualtex 
International.  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402,  Washington.  DC 
20554.  telephone  (202)  863-2893. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-26750  Filed  10-23-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2249;  MM  Docket  No.  01-83;  RM- 
10076] 

Radio  Broadcasting  Services;  McCall, 
ID  and  Pinesdale,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  proposal  filed 
by  Idaho  Broadcasting  Consortium.  Inc.. 
we  wrill  substitute  Channel  294C1  for 
Channel  294C2  at  McCall.  Idaho,  reallot 
Channel  294C1  to  Pinesdale,  Montana, 
and  modify  the  authorization  for 
Channel  294C2  to  specify  operation  on 
Channel  294C1  at  Pinesdale.  Montana.^ 
See  66  FR  27059.  May  16.  2001.  The 
coordinates  for  Channel  294C1  at 
Pinesdale  are  46-10-07  and  114-17-06. 
112-59-42.  Although  Canadian 
concurrence  has  been  requested  for  the 
allotment  of  Channel  294C1  at 
Pinesdale.  notification  has  not  yet  been 
received.  Therefore,  operation  with  the 
facilities  specified  for  Pinesdale  herein 
is  subject  to  modification,  suspension, 
or  termination  without  right  to  a 
hearing,  if  foimd  by  the  Commission  to 


■  Channel  294 A  was  allotted  to  McCall.  Idaho,  in 
MM  Docket  No.  86-350,  52  FR  42438,  Novemtjer  5, 
1987.  Idaho  Broadcasting  Consortium,  Inc.  filed  a 
first-come/first-serve  application  for  the  allotment 
at  McCall  as  a  C2  allotment  in  lieu  of  a  Class  A 
allotment.  Idaho  Broadcasting  Consortium,  Inc.  was 
granted  a  construction  permit  for  Channel  Z94C2  at 
McCall  on  December  8.  1999  (BPH-19971023MD). 
The  Table  of  FM  Allotments  will  be  amended  to 
reflect  the  substitution  of  Channel  294C2  for 
Channel  294A  at  McCall  pursuant  to  the  one-step 
application. 


be  necessary  in  order  to  conform  to  the 
1991  Canada-USA  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Canada.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  November  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-93, 
adopted  September  19.  2001.  and 
released  September  28.  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Information  Reference 
Center.  Portals  II.  445  12th  Street.  SW. 
Room  Cy-A257,  Washington.  DC.  20554. 
This  document  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Qualex  International,  Portals 
n,  445  12th  Street,  SW,  Room  CY-B402, 
Washington.  DC.  20554,  (202)  863-2893. 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regtilations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST     - 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Anwnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Idaho,  is  amended  by 
removing  Channel  294 A  at  McCall. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Pinesdale.  Channel  294C1. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  01-26748  Filed  10-23-01;  8:45  ami 
BHXING  cooc  sna-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Part  544 

[Dockot  No.  NHTSA-2001-001 ;  Notice  02] 
RIN  2127-AI07 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  updates 
Appendices  A,  B,  and  C  of  49  CFR  part 
544,  insurer  reporting  requirements.  The 
appendices  list  those  passenger  motor 
vehicle  insurers  that  are  required  to  file 
reports  on  their  motor  vehicle  theft  loss 
experiences.  An  insurer  included  in  any 
of  these  appendices  must  file  three 
copies  of  its  report  for  the  1998  calendar 
year  before  October  25,  2001. 
DATES:  The  final  rule  on  this  subject  is 
effective  October  24,  2001.  Insurers 
listed  in  the  appendices  are  required  to 
submit  reports  on  or  before  October  25, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  L.  Spinner,  Office  of  Planning 
and  Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  IX: 
20590.  Ms.  Spinner's  telephone  number 
is  (202)  366-4802.  Her  fax  number  is 
(202) 493-2290. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S.C.  33112,  Insurer 
reports  and  information,  NHTSA 
requires  certain  passenger  motor  vehicle 
insurers  to  file  an  annual  report  with  the 
agency.  Each  insurer's  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insurer  to  reduce  such 
premiums,  and  the  actions  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  regulation.  49  CFR  part 
544,  the  following  insurers  are  subject  to 
the  reporting  requirements:  (1)  Those 
issuers  of  motor  vehicle  insurance 
policies  whose  total  premiums  account    - 
for  1  percent  or  more  of  the  total 
premiums  of  motor  vehicle  insurance 
issued  within  the  United  States:  (2) 
those  issuers  of  motor  vehicle  insurance 
policies  whose  premiums  account  for  10 
percent  or  more  of  total  premiums 
written  within  any  one  state;  and  (3) 
rental  and  leasing  companies  with  a 
fleet  of  20  or  more  vehicles  not  covered 
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by  theft  insurance  policies  issued  by 
insurers  of  motor  vehicles,  other  than 
any  governmental  entity. 

Pursuant  to  its  statutory  exemption 
authority',  the  agency  exempted  certain 
passenger  motor  vehicle  insurers  from 
the  reporting  requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 


/ide 


Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  state- 
by-state  basis.  The  term  "small  insiuer" 
is  defined,  in  Section  33112(f)(1)(A)  and 
(B),  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  under 
state  law  or  regulation  for  the  issuance 
of  motor  vehicle  insurance,  account  for 
less  than  1  percent  of  the  total 
premiiuns  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insiuance  issued  in 
a  particular  state,  the  insiuer  must 
report  about  its  operations  in  that  state. 

In  the  final  rule  establishing  the 
insurer  reports  requirement  (52  FR  59; 
January  2. 1987),  49  CFR  part  544, 
NHTSA  exercised  its  exemption 
authority  by  listing  in  Appendix  A  each 
insurer  that  must  report  because  it  had 
at  least  1  percent  of  the  motor  vehicle 
insurance  premiums  nationally.  Listing 
the  insurers  subject  to  reporting,  instead 
of  each  insure'  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiums  nationally,  is 
administratively  simpler  since  the 
former  group  is  much  smaller  than  the 
latter.  In  Appendix  B.  NHTSA  lists 
those  insurers  required  to  report  for 
particular  states  because  each  insurer 
had  a  10  percent  or  greater  market  share 
of  motor  vehicle  premiums  in  those 
states.  In  the  January  1987  final  rule,  the 
agency  stated  that  it  would  update 
Appendices  A  and  B  annually.  NHTSA 
updates  the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.M.  Best,  which  A.M. 
Best  publishes  in  its  State/Line  Report 
each  spring.  The  agency  uses  the  data  to 
determine  the  insurers'  market  shares 
nationally  and  in  each  state. 


B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations,  NHTSA  grants 
exemptions  to  self-insurers,  i.e.,  any 
person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  used  for  rental  or 
lease  whose  vehicles  are  not  covered  by 
theft  insurance  policies  issued  by 
insiuers  of  passenger  motor  vehicles,  49 
U.S.C.  33112(b)(1)  and  (f).  NHTSA  may 
exempt  a  self-insurer  from  reporting,  if 
the  agency  determines: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer;  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  canying  out 
the  purposes  of  Chapter  331. 

In  a  final  rule  published  June  22, 1990 
(55  FR  25606),  the  agency  granted  a 
class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles, 
because  it  believed  that  the  largest 
companies'  reports  sufficiently 
represent  the  theft  experience  of  rental 
and  leasing  companies.  NHTSA 
concluded  that  smaller  rental  and 
leasing  companies'  reports  do  not 
significantly  contribute  to  carrying  out 
NHTSA's  statutory  obligations  and  that 
exempting  such  companies  will  relieve 
an  unnecessary  burden  on  them.  As  a 
result  of  the  Jime  1990  final  rule,  the 
agency  added  Appendix  C,  consisting  of 
an  annually  updated  list  of  the  self- 
insurers  subject  to  part  544.  Following 
the  same  approach  as  in  Appendix  A, 
NHTSA  included,  in  Appendix  C,  each 
of  the  self-insurers  subject  to  reporting 
instead  of  the  self-insurers  which  are 
exempted.  NHTSA  updates  Appendix  C 
based  primarily  on  information  from 
Automotive  Fleet  Magazine  and 
Business  Travel  News. 

C.  When  a  Listed  Insurer  Must  File  a 
Report 

Under  Part  544,  as  long  as  an  insurer 
is  listed,  it  must  file  reports  on  or  before 
October  25  of  each  year.  Thus,  any 
insurer  listed  in  the  appendices  must 
file  a  report  by  October  25,  and  by  each 
succeeding  October  25,  absent  an 
amendment  removing  the  insurer's 
name  from  the  appendices. 

Notice  of  Proposed  Rulemaking 

1.  Insurers  of  Passenger  Motor  Vehicles 

On  August  7,  2001,  NHTSA  published 
a  notice  of  proposed  rulemaking 
(NPRM)  to  update  the  list  of  insurers  in 
Appendices  A,  B,  and  C  required  to  file 
reports  (66  FR  41190).  Appendix  A  lists 
insurers  that  must  report  because  each 
had  1  percent  of  the  motor  vehicle 


insurance  premiums  on  a  national  basis. 
The  list  was  last  amended  in  a  final  rule 
published  on  August  14,  2000  (65  FR 
49505).  Based  on  the  1998  calendar  year 
data  mcirket  shares  from  A.M.  Best,  we 
proposed  to  remove  Prudential  of 
America  Group  and  Zurich  Insurance 
Group-U.S.  from  Appendix  A  and  to 
add  ecu  Group,  SAFECO  Insurance 
Companies,  and  St.  Paul  Companies  to 
Appendix  A. 

Each  of  the  19  insurers  listed  in 
Appendix  A  is  required  to  file  a  report 
before  October  25,  2001,  setting  forth 
the  information  required  by  Part  544  for 
each  State  in  which  it  did  business  in 
the  1998  calendar  year.  As  long  as  these 
19  insurers  remain  listed,  they  would  be 
required  to  submit  reports  by  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  insurers  required  to 
report  for  particular  States  for  calendar 
year  1998,  because  each  insiuer  had  a 
10  percent  or  greater  market  share  of 
motor  vehicle  premiiuns  in  those  States. 
Based  on  the  1998  calendar  year  data  for 
market  shares  from  A.M.  Best,  we 
proposed  to  remove  Allmerica  P  &  C 
Companies.  Commercial  Union 
Insiuance  Companies,  and  Nodak 
Mutual  Insurance  Company  &t>m 
Appendix  B  and  to  add  New  Jersey 
Manufacturers  Group  to  Appendix  B. 

The  nine  insurers  listed  in  Appendix 
B  are  required  to  report  on  their 
calendar  year  1998  activities  in  every 
State  where  they  had  a  10  percent  or 
greater  market  share.  These  reports  must 
be  filed  by  October  25,  2001,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  these  nine  insurers 
remain  listed,  they  would  be  required  to 
submit  reports  on  or  before  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

2.  Rental  and  Leasing  Companies 

Appendix  C  lists  rental  and  leasing 
companies  required  to  file  reports. 
Based  on  information  in  Automotive 
Fleet  Magazine  and  Business  Travel 
News  for  1998,  NHTSA  proposed  to 
remove  Ford  Rent-A-Car-System,  Ryder 
System,  Inc.,  and  USL  Capital  Fleet 
Services  from  Appendix  C  and  to  add 
Consolidated  Service  Corporation  to 
Appendix  C.  Each  of  the  17  companies 
(including  franchisees  and  licensees) 
listed  in  Appendix  C  would  be  required 
to  file  reports  for  calendar  year  1998  no 
later  than  October  25,  2001,  and  set 
forth  the  information  required  by  Part 
544.  As  long  as  those  17  companies 
remain  listed,  they  would  be  required  to 
submit  reports  before  each  subsequent 
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October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

Public  Comments  on  Final 
Determination 

Insurers  of  Passenger  Motor  Vehicles 

In  response  to  the  NPRM,  the  agency 
received  no  comments.  Accordingly, 
this  final  rule  adopts  the  proposed 
changes  to  Appendices  A,  B,  and  C. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
imder  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this 
proposed  rule  and  has  determined  that 
the  action  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rule  implements  the 
agency's  policy  of  ensuring  that  all 
insurance  companies  that  are  statutorily 
eligible  for  exemption  from  the  insurer 
reporting  requirements  are  in  fact 
exempted  bom  those  requirements. 
Only  those  companies  that  are  not 
statutorily  eligible  for  an  exemption  are 
required  to  file  reports. 

NHTSA  does  not  believe  that  this 
rule,  reflecting  current  data,  affects  the 
impacts  described  in  the  final  regidatory 
evaluation  prepared  for  the  final  rule 
establishing  part  544  (52  FR  59;  January 
2, 1987).  Accordingly,  a  separate 
regulatory  evaluation  has  not  been 
prepared  for  this  rulemaking  action. 
Using  the  Biueau  of  Labor  Statistics 
Consumer  Price  Index  for  2000,  the  cost 
estimates  in  the  1987  final  regulatory 
evaluation  were  adjusted  for  inflation. 
The  agency  estimates  that  the  cost  of 
compliance  is  $86,100  for  any  insurer 
added  to  Appendix  A,  $34,440  for  any 
insurer  added  to  Appendix  B,  and 
$9,936  for  any  insurer  added  to 
Appendix  C.  In  this  final  rule,  for 
Appendix  A,  the  agency  removed  two 
companies  and  added  three  companies; 
for  Appendix  B,  the  agency  removed 
three  companies  and  added  one 
company;  and  for  App^idix  C,  the 
agency  removed  two  companies  and 
added  one  company.  The  agency 
estimates  that  the  net  effect  of  this  final 
rule,  woidd  be  $7,284  to  insurers  as  a 
group. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
were  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section, 
Room  5109,  400  Seventh  Street,  SW. 
Washington.  DC  20590.  or  by  calling 
(202)  366-4949. 


2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  were 
submitted  and  approved  by  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  This  collection  of 
information  is  assigned  OMB  Control 
Number  2127-0547  ("Insurer  Reporting 
Requirements")  and  approved  for  use 
through  August  31,  2003,  and  the 
agency  will  seek  to  extend  the  approval 
afterwards. 

3.  Regulatory  Flexibility  Act 

The  agency  also  considered  the  effects 
of  this  rulemaking  imder  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.).  I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rationale  for  the  certification  is  that 
none  of  the  companies  proposed  for 
Appendices  A,  B,  or  C  are  construed  to 
be  a  small  entity  within  the  definition 
of  the  RFA.  "Small  insurer"  is  defined, 
in  part  imder  49  U.S.C.  33112,  as  any 
insurer  whose  premiums  for  all  forms  of 
motor  vehicle  insurance  account  for  less 
than  1  percent  of  the  total  premiums  for 
all  forms  of  motor  vehicle  insurance 
issued  by  insurers  within  the  United 
States,  or  any  insurer  whose  premiums 
within  any  State,  account  for  less  than 
10  percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  State.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  ^an  50,000 
vehicles.  Any  self  insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 

4.  Federalism 

This  action  has  been  analyzed 
according  to  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  the  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  final  rule  and  determined  that  it 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

6.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effisct.'^nd  it  does  not 


preempt  any  State  law.  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909,  and  section  32909  does  not 
require  submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Fart  544 

Crime  insurance.  Insurance,  Insurance 
companies.  Motor  Vehicles,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  amended  as  follows: 

PART  544— {AMENDED] 

1.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Paragraph  (a)  of  §  544.5  is  revised 
to  read  as  follows: 

§  544.5    General  requirement*  for  report*. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
before  October  25,  beginning  on  October 
25, 1986.  This  report  shall  contain  the 
information  required  by  §  544.6  of  this 
part  for  the  calendar  year  3  years 
previous  to  the  year  in  whic^  the  report 
is  filed  (e.g..  the  report  due  by  October 
25,  2001  will  contain  the  required 
information  for  the  1998  calendar  year). 
*        •        •        *        • 

3.  Appendix  A  to  Part  544  is  revised 
to  read  as  follows: 

Appendix  A — Insurers  of  Motor  Vehicle 
Inisurance  Policies  Subject  to  the 
Reporting  Requirements  in  Each  State 
in  Which  They  Do  Business 

Allstate  Insurance  Group 

American  Family  Insurance  Group 

American  Financial  Croup 

American  International  Group 

California  State  Auto  Association 

CGU  Group ' 

CNA  Insurance  Companies 

Erie  Insurance  Group 

Farmers  Insurance  Group 

Berkshire  Hathaway/GEICO  Corporation 

Group 
Hartford  Insurance  Group 
Liberty  Mutual  Insurance  Companies 
Nationwide  Group 
Progressive  Group 
SAFECO  Insurance  Companies' 
St.  Paul  Companies' 
State  Farm  Group 
Travelers  PC  Group 
USAA  Group 

4.  Appendix  B  to  Part  544  is  revised 
to  read  as  follows: 


'  Indicates  a  newly  listed  company  which  must 
file  a  r«pon  bqginntng  with  the  report  due  October 
25.2001. 
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Appendix  B— Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States  1 

Alfa  Insurance  Group  (Alabama) 
Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group,  Inc.  (Massachusetts) 
Concord  Group  Insurance  Companies 

(Vermont) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
New  Jersey  ManufacUirers  Group  (New 

Jersey)' 
Southern  Farm  Bureau  Group  (Arkansas, 

Mississippi) 
Tennessee  Farmers  Companies  (Tennessee) 

5.  Appendix  C  to  Part  544  is  revised 
to  read  as  follows: 

Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subfect  to 
the  Reporting  Requirements  of  Part  544 

Alamo  Rent-A-Car,  Inc.  ; 

ARI  (Automotive  Rentals,  Inc.) 

Associates  Leasing  Inc. 

AT&T  Automotive  Services, 

Avis,  Rent-A-Car,  Inc. 

Budget  Rent-A-Car  Corporation 

Consolidated  Service  Corporation ' 

Dollar  Rent-A-Car  Systems,  Inc. 

Donlen  Corporation 

Enterprise  Rent-A-Car 

CE  Capital  Fleet  Services         ' 

Hertz  Rent-A-Car  Division  (subsidiary  of  The 

Hertz  Corporation) 
Lease  Plan  USA,  Inc. 
National  Car  Rental  System,  Inc. 
PHH  Vehicle  Management  Services 
U-Haul  International,  Inc.  (Subsidiary  of 

AMERCO) 
Wheels  Inc. 

Issued  on;  October  18,  200l' 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  01-26812  Filed  10-23-01;  8:45  am) 
■LLMOCOOe  4910-99-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1244 

[STB  Ex  Parte  No.  385  <Sub-Mo.  5)] 

Modmcation  of  the  CarfcMd  Waybill 
Sample  Reporting  Procedures 

AGENCY:  Surface  Transportation  Board, 

DOT. 

action:  Final  rule. 

summary:  The  Board  modifies  its 
regulations  to  require  all  railroads 
operating  in  the  United  States  to  include 


>  Indicates  a  newly  listed  company  which  must 
file  a  report  beginning  with  the  report  due  October 
25.  2001. 


in  the  Carload  Waybill  Sample  (Waybill 
Sample)  export  traffic  moving  from  or 
through  the  United  States.  To  comply 
with  Uiis  regulation,  reiilroads  may 
report  data  on  either  the  U.S.  portion  of 
movements  or  on  entire  international 
movements.  Railroads  reporting 
information  on  only  the  U.S.  portion  of 
movements  may  use  a  mileage  proration 
to  estimate  the  revenues  attributable  to 
the  U.S.  leg  of  the  movement.  When 
actual  revenue  divisions  are  reported, 
carriers  may  encrypt  (mask)  the  revenue 
information  if  such  information  is 
commercially  sensitive.  This 
modification  of  the  reporting 
requirements  is  designed  to  improve  the 
accuracy  of  the  Waybill  Sample. 
EFFECTIVE  DATE:  January  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Nash.  (202)  565-1542  or  H.  Jeff 
Warren,  (202)  565-1533.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  hiformation  Relay 
Service  (FIRS)  1-800-877-8339.] 
SUPPLEMENTARY  MFORMATION:  We 
require  railroads  that  annually  terminate 
4,500  or  more  carloads  (or  5  percent  of 
the  carloads  in  any  state)  to  report  data, 
including  revenues,  on  individual 
movements  drawn  from  a  random 
sampling  of  their  traffic.  49  CFR  1244.2. 
This  Waybill  Sample  is  used  for  a 
variety  of  purposes  by  the  Board,  parties 
appearing  before  the  Board,  other 
Federal  and  state  agencies,  and  the 
public  in  general.  Because  of  me 
increased  voliune  of  rail  traffic  moving 
between  the  United  States  and  Canada 
or  Mexico,  or  between  Canada  and 
Mexico  through  the  United  States,  we 
proposed  (in  a  Notice  of  Proposed 
Rulemaking  served  September  8,  2000 
(65  FR  54471))  to  require  railroads  to 
include  in  the  sampling  process  export 
traffic  moving  on  the  U.S.  rail  system. 

Comments  were  filed  by  the  United 
States  Department  of  Transportation 
(DOT),  the  Western  Coal  Traffic  League 
(WCTL).  and  the  Association  of 
American  Railroads  (AAR).  DOT  and 
WCTL  support  the  proposal  but  ask  for 
clarification. 

DOT  asks  whether,  when  using  data 
on  the  U.S.  portion  of  international 
movements,  we  will  modify  our  revenue 
and  costing  algorithms  to  accoimt  for 
the  fact  that  the  traffic  does  not  actually 
terminate  at  the  U.S.  border.  We 
recognize  that,  when  waybill 
information  is  used  to  develop  costs 
associated  with  specific  rail  service  or 
assign  revenues  to  segments  of  a 
movement,  we  must  accoimt  for  the  fact 
that  export  traffic  does  not  terminate  at 
the  border.  Accordingly,  when 
estimating  segment  costs  and  revenues 
for  cross-border  trafficrwe  will  not 


assign  the  extra  costs  or  revenues 
generally  associated  with  actual 
terminations  to  points  where 
international  traiffic  simply  crosses  the 
border  on  the  way  to  its  final 
destination. 

WCTL  suggests  that,  to  the  extent 
possible,  railroads  shotUd  specify  the 
foreign  destination  and  revenues 
associated  with  the  export  traffic.  As 
discussed  below,  railroads  will  be 
permitted  to  report  such  information  but 
will  not  be  required  to  do  so.  We  do  not 
have  the  authority  to  require  foreign 
carriers  that  terminate  export  traffic  to 
report  information  on  traffic  moving 
outside  the  United  States.  49  U.S.C. 
10501(a)(2).  WCTL  further  asks  whether 
export  traffic  will  be  sampled  and 
tracked  as  a  specific  category,  or 
whether  it  will  be  sampled  on  the  same 
basis  as,  and  subsiuned  within,  other 
traffic  generally.  While  our  regulations 
will  require  the  specific  identification  of 
export  traffic  in  the  Waybill  Sample,  we 
do  not  intend  that  such  traffic  be  treated 
as  a  separate  category  of  traffic  but 
rather  be  sampled  and  tracked  like  other 
railroad  traffic. 

AAR,  while  acknowledging  the  need 
for  an  accurate  Waybill  Sample, 
expresses  concern  that  the  proposal  may 
be  burdensome  for  some  railroads  to 
implement  because  it  could  require 
expensive  data  processing  changes  in 
order  to  develop  revenue  data  on  only 
the  U.S.  portion  of  international 
movements.  We  note  that  the  Canadian 
National  Railroad  Company  and  the 
Canadian  Pacific  Railroad  Company, 
which  are  ciurently  voluntarily 
reporting  the  information  that  the 
proposed  regulations  would  require, 
have  not  complained  of  an  undue 
burden.  Nevertheless,  shotUd  other 
carriers  find  it  impractical  to  allocate 
revenues  between  the  U.S.  and  foreign 
legs  of  movements,  we  will  allow  the 
reporting  of  information  on  entire 
international  movements.  With  this 
modification,  we  believe  that  any 
expense  associated  with  implementing 
the  new  regulations  should  be  limited. 

Because  actual  U.S.  revenues  are  only 
available  for  traffic  that  is  interchanged 
at  or  near  the  border,  AAR  notes  that  for 
much  of  the  international  traffic  a 
mileage  proration  formula  or  other 
estimation  process  must  be  used  to 
allocate  revenues.  AAR  suggests  that  if 
such  a  revenue  allocation  procediue  is 
adopted,  it  may  be  easier  for  carriers  to 
rely  on  the  mileage  proration  formtila 
now  used  by  ALK  Associates  (ALK). 

We  recognize  that  an  allocation  of 
revenues  may  be  necessary.  Indeed,  we 
currently  use  a  mileage  formula  to 
allocate  revenues  between  U.S.  carriers 
on  multi-carrier  domestic  movements. 
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Furthermore,  as  with  other  reporting 
requirements,  carriers  are  free  to  use  an 
outside  contractor  to  develop  their 
reports.  We  are  familiar  with  the  ALK 
revenue  allocation  procediue  and  do  not 
object  to  its  use  for  this  purpose. 

Finally,  AAR  expresses  concern  that 
the  proposal  may  result  in  the 
disclosure  of  commercially  sensitive 
revenue-division  information.  We  share 
AAR's  concern.  Therefore,  as  with 
contract  revenue  information,  we  will 
allow  carriers  to  encrypt  (maskj  actual 
revenue  divisions  on  traffic 
interchanged  at  or  near  the  U.S.  border.' 

In  siun,  we  are  adopting  regulations 
that  will  require  carriers  to  include 
export  traffic  in  the  Waybill  Sample. 
Railroads  may  report  information  on 
either  the  entire  international  movement 
or  treat  the  U.S.  portion  of  the 
movement  as  terminating  at  or  near  the 
border  ^  for  piuposes  of  developing  the 
data  required  by  the  Waybill  Sample. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  oiu  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  49  CFR  Part  1244 

Freight,  Railroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  October  17,  2001. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 

Secretary: 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  part  1244  of  the  Code 
of  Federal  Regulations  will  be  amended 
as  follows: 

PART  1244~WAYBiLL  ANALYSIS  OF 
TRANSPORTATION  OF  PROPERTY- 
RAILROADS 

1.  The  authority  citation  for  title  49, 
part  1244  continues  to  read  as  follows: 

Authority:  49  U.S.C.  721, 10707, 11144, 
11145. 

2.  Section  1244.3  is  amended  by 
revising  the  section  heading  and  adding 


'  Carriers  that  mask  cross-border  waybill  revenues 
must  follow  the  procedures  set  forth  in  49  CFR 
1244.3(a)  and  (b)  and  use  the  same  masking  factors 
they  use  to  mask  contract  revenues.  Masked 
contract  revenues  should  have  the  waybill  flag  set 
to  one  (1)  and  non contract  cross-border  waybill 
revenues  that  are  masked  should  have  the  flag  set 
to  two  (2). 

*  Near  the  border  is  defined  as  the  first  station  or 
interchange  point  through  which  the  shipment 
moves  in  either  Canada  or  Mexico. 


paragraphs  (c)  through  (f)  to  read  as 
follows: 

S 1244  J    Reporting  contract  shipment 
waybills  and  Canadian  and  Mexican 
intamational  wayl>ills. 

***** 

(c)  Railroads  moving  traffic  on  the 
U.S.  rail  system  to  the  Canadian  or 
Mexican  border  shall  include  a 
representative  sample  of  such 
international  export  traffic  in  the 
Waybill  Sample. 

(d)  Railroads  shall  identify  (flag)  such 
movements  as  international  traffic  in  the 
waybill  records. 

(e)  Railroads  may  report  information 
on  the  complete  rail  routing  or  report 
only  information  related  to  the  U.S. 
portion  of  the  movement. 

(f)  Railroads  may  mask  revenue 
divisions  associated  with  cross-border 
traffic  following  the  masking  procediues 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section. 

[FR  Doc.  01-26773  Filed  10-23-01:  8:45  am) 

BILUNG  CODE  491$-0»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  300 

[Doclwt  No.  011005243-1243-01;  1.0. 
091001 B] 

RIN0648-AO48 

international  Fisheries;  Pacific  Tuna 
Fisheries;  2001  Quotas  and 
Management  Measures  for  Yeliowfln 
and  Juvenile  Bigeye  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  2001  quotas  and 

management  measures  for  yellowfin  and 

juvenile  bigeye  tuna. 

SUMMARY:  NMFS  annoimces  the  2001 
quotas  and  associated  purse  seine 
fishery  conservation  measures  for  the 
eastern  tropical  Pacific  Ocean  (ETP), 
consistent  with  recommendations  by  the 
Inter-American  Tropical  Ttma 
Commission  (lATTC)  that  have  been 
approved  by  the  Department  of  State 
(DOS)  imder  the  terms  of  the  Tima 
Conventions  Act. 
DATES:  Effective  October  24,  2001. 
through  December  31,  2001,  or 
attainment  of  either  or  both  quotas, 
which  will  be  annoimced  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  environmental 
assessment  (EA)  and  the  biological 


opinion  (BO)  for  the  January  3,  2000, 
interim  final  rule  implementing  the 
International  Dolphin  Conservation 
Program  Act  (IDCPA)  and  the  aggregate 
data  upon  which  the  action  is  based  are 
available  from:  Rodney  Mclnnis.  Acting 
Regional  Administrator,  Southwest 
Region,  NMFS.  501  W.  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  Sustainable  Fisheries 
Division,  Southwest  Region,  NMFS, 
562-980-4040. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  United  States  is  a  member  of  the 
lATTC,  which  was  established  under 
the  Convention  for  the  Establishment  of 
an  Inter-American  Tropical  Tuna 
Commission  signed  in  1949.  The  lATTC 
was  established  to  ensure  the  effective 
international  conservation  and 
management  of  highly  migratory  species 
of  fish  in  the  Convention  Area.  The 
lATTC  has  maintained  a  scientific 
research  and  fishery  monitoring 
program  for  many  years  and  aruually 
assesses  the  status  of  stocks  of  tuna  and 
the  fisheries  to  determine  appropriate 
harvest  limits  or  other  measures  to 
prevent  overexploitation  of  the  stocks 
and  promote  viable  fisheries.  The  area 
covered  by  the  Convention  is  all  waters 
of  the  eastern  Pacific  Ocean  (EPO) 
between  40°  N.  lat.  and  40°  S.  lat.  fttira 
North  and  South  America  west  to  150° 
W.  long.  Within  the  area  covered  by  the 
Convention,  the  lATTC  has  designated  a 
smaller  Commission  Yellowfin 
Regulatory  Area  (CYRA)  in  which  the 
total  catch  of  yellowfin  tuna  historically 
has  been  limited.  The  boundaries  of  the 
CYRA  are  found  at  50  CFR  300.21. 

Under  the  regulations  implementing 
the  Tima  Conventions  Act  at  50  CFR 
300.29,  the  Southwest  Regional 
Administrator,  NMFS  (Regional 
Administrator),  directly  notifies  owners 
or  agents  of  U.S.  tima  vessels  of  fishery 
management  recommendations  made  by 
the  LATTC  and  approved  by  the  DOS. 
As  soon  as  practicable  after  such 
notification,  NMFS  publishes  a 
notffication  of  the  approved  LATTC 
recommendations  in  the  Federal 
Register. 

Action  by  lATTC 

At  its  annual  meeting  Jime  19-21, 
2001,  the  LATTC  adopted  a  resolution 
dealing  with  yellowfin  tuna 
conservation.  This  resolution  set  an 
initial  quota  of  250,000  metric  tons  (mt) 
for  yellowfin  tuna  taken  in  calendar 
year  2001  by  purse  seine  vessels  in  the 
CYRA.  This  quota  could  be  raised  by  up 
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to  three  successive  increments  of  20,000 
mt  each  if  the  Director  of  the  lATTC 
concludes  from  examination  of  available 
data  that  such  increases  will  pose  no 
substantial  danger  to  the  stocks.  After 
the  quota  is  reached  and  the  yeUowfin 
tuna  fishery  is  closed,  catches  of  any 
vessel  may  include  a  maximum  of  15 
percent  yellowfin  tuna  (relative  to  its 
total  catch  of  all  species  of  fish)  caught 
while  fishing  for  other  species  of  tuna. 

hi  a  separate  resolution  adopted  in 
Jime  2001,  the  lATTC  recommended 
that  action  be  taken  to  limit  the  catch  of 
juvenile  bigeye  tima  in  the  purse  seine 
fisheries  to  the  level  reached  in  1999, 
which  was  5,813  mt.  The  Director  of 
lATTC  will  monitor  the  fisheries  and 
determine  the  date  on  which  the  quota 
is  projected  to  be  reached  (if  at  all).  The 
Director  will  then  inform  the  member 
nations  that  they  should  prohibit  further 
use  of  purse  seine  sets  on  floating 
objects  within  2  weeks  of  that  date, 
except  that  the  floating  objects  fishery 
will  not  close  sooner  than  November  1 , 
2001. 

The  yellowfin  tima  quota  and  juvenile 
bigeye  tima  quota  are  both  based  on 
2001  stock  assessments  of  yellowfin  and 
bigeye  tuna  stocks  in  the  ETP.  The  stock 
assessments  indicate  that  both  the 
yellowfin  and  bigeye  tima  stocks  are 
healthy,  although  there  is  substantial 
uncertainty  with  respect  to  the  bigeye 
tuna  stock  assessment.  This  stock 
extends  throughout  the  Pacific  and  has 
not  been  assessed  throughout  its  range 
by  any  international  organization. 
However,  the  quotas  set  for  yellowfin 
tuna  and  juvenile  bigeye  tima  are 
believed  to  be  conservative  because  of 
the  conservative  assumptions  used  in 
the  stock  assessments  concerning  life 
history  parameters  of  yellowfin  and 
bigeye  tuna. 


NMFS  Action 

After  receiving  oral  approval  of  this 
recommendation  from  the  DOS  on 
September  6,  2001,  the  Regional 
Administrator  provided  actual  notice  of 
these  fishery  management 
recommendations  to  owners  or  agents  of 
U.S.  tuna  vessels  on  September  12, 
2001.  The  DOS  subsequenUy  provided 
written  approval  of  the  LATTC 
recommendation  on  September  25, 
2001.  This  notice  is  the  formal 
announcement  to  the  public  of  the 
implementation  of  the 
recommendations  of  the  lATTC.  As 
provided  in  50  CFR  300.29(b),  if  any 
quota  is  reached,  NMFS  will  announce 
a  closure  directly  to  the  owners  or 
agents  of  U.S.  tuna  vessels  and  publish 
the  announcement  in  the  Federal 
Register  as  soon  as  practicable  after  the 
attainment  of  the  quota. 


Qassification 

This  action  is  authorized  by  50  CFR 
part  300,  subpart  C. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  that  this 
action  constitutes  a  foreign  affairs 
function  under  5  U.S.C.  553(a)(1),  which 
exempts  such  functions  frt)m  that 
section  of  the  Administrative  Procedure 
Act.  This  action  implements  quotas  and 
management  measures  that  have  been 
recommended  by  the  lATTC  and 
approved  by  DOS,  as  authorized  by  the 
Tuna  Conventions  Act  of  1949  and  this 
part.  Therefore,  the  provisions  of  5 
U.S.C.  553(b)(3)(B)  for  providing  prior 
notice  and  an  opportunity  for  public 
comment  and  the  provisions  of  5  U.S.C. 
553(d)(3)  for  a  30-day  delay  in 
effectiveness  do  not  apply  to  this  action. 

An  EA  was  prepared  for  the  interim 
final  rule  to  implement  the  IDCPA  (65 
FR  47,  January  3,  2000).  This  document 
is  available  from  the  Acting  Regional 
Administrator  (see  ADDRESSES).  The  AA 
concluded  that  that  rule  would  pose  no 
significant  impact  on  the  human 
environment.  The  impacts  of  the 
fisheries  as  they  will  operate  under 
quotas  set  in  this  action  are  within  the 
range  of  impacts  considered  in  the 
alternatives  of  that  EA,  and  do  not  pose 
significant  threats  to  the  human 
environment;  therefore,  this  action  does 
not  require  further  enviroimiental 
analysis. 

NMFS  prepared  a  BO  assessing  the 
impacts  of  the  fisheries  as  they  would 
operate  under  the  regulations 
implementing  the  IDCPA  (65  FR  47, 
January  3,  2000).  This  document  is 
available  bom  the  Acting  Regional 
Administrator  (see  ADOflESSES).  NMFS 
concluded  that  the  fishing  activities 
conducted  under  those  regulations  are 
not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  rule  will  not  result 
in  any  changes  to  the  fisheries  that 
would  cause  impacts  beyond  those 
considered  in  the  BO. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C,  601 
et  seq.,  are  inapplicable. 

This  action  is  exempt  frtim  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  951-961  and  971  et 
seq. 


Dated:  October  18,  2001. 
John  Oliver. 

Deputy  Assistant  Administrator  for 

Operations,  National  Marine  Fisheries 

Service. 

[FR  Doc.  01-26794  Filed  10-23-01;  8:45  am) 

BILLING  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-1013-01;  I.D. 
101901D] 

Fisheries  of  the  Economic  Exciushre 
Zone  Off  Alaska;  Trawl  Gear  in  the  Gulf 
of  Alaslca 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  groundfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA). 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  open  to 
directed  fishing  for  pollock.  This  action 
is  necessary  because  the  2001  Pacific 
halibut  prohibited  species  catch  (PSC) 
limit  specified  for  trawl  gear  in  the  GOA 
has  been  caught. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  October  21.  2001,  until 
1200  hrs,  Alt.,  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  MFORMATKM:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  at  50  CFR  part  679. 

The  Pacific  halibut  PSC  limit  for 
vessels  using  trawl  was  established  as 
2.000  metric  tons  (mt)  by  the  Final  2001 
Harvest  Specifications  and  Associated 
Management  Measures  for  the 
Groundfish  Fisheries  Off  Alaska  (66  FR 
7276,  January  22,  2001).  and  adjusted 
(66  FR  17087.  March  29.  2001,  and  66 
FR  37167,  July  17,  2001).  The 
Administrator,  Alaska  Region,  has 
determined,  in  accordance  with 
§  679.21(d)(7)(i),  that  vessels  engaged  in 
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directed  fishing  for  groundfish  with 
trawl  gear  in  the  GOA  have  caught  the 
2001  Pacific  halibut  PSC  limit. 
Therefore,  NMFS  is  closing  the  directed 
fishery  for  groundfish  by  vessels  using 
trawl  gear  in  the  GOA,  except  for 
directed  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  that  remain  open 
to  directed  fishing  for  pollock. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§679.20  (e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 


Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  2001  Pacific  halibut 
bycatch  allowance  specified  for  trawl 
gear  in  the  GOA  constitutes  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  opportunity  for  public 
comment  pursuant  to  the  authority  set 
forth  at  5  U.S.C.  553  (b)(3)(B)  and  50 
CFR  679.20  (b)(3)(iii)(A).  as  such 
procedures  would  be  unnecessary  and 
contrary  to  the  public  interest. 
Similarly,  the  need  to  implement  these 
measures  in  a  timely  fashion  to  prevent 
exceeding  the  2001  Pacific  halibut 
bycatch  allowance  specified  for  trawl 


gear  in  the  GOA  constitutes  good  cause 
to  find  that  the  effective  date  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553  (d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  19,  2001. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
[FR  Doc.  01-26798  Filed  10-1^-01;  2:59  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put))ic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

[Doctot  No.  2001-CE-^3-AO] 
RIN2120-AA64 

Akworthiness  Directtvas;  Piiatus 
Aircraft  Ltd.  Modeis  PC-7,  PC-12,  and 
PC-12/45  Airplanaa 

AGCNCY:  Federal  Aviation 
Adiniiustration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).        

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Piiatus 
Aircraft  Ltd.  Models  PC-7.  PC-12,  and 
PC-12/45  airplanes  that  incorporate  a 
certain  engine-driven  pump.  This 
proposed  AD  would  require  you  to: 
inspect  the  joints  between  the  engine- 
driven  pump  housing,  relief  valve 
housing,  and  the  relief- valve  cover  for 
signs  of  fuel  leakage  or  extruding  gasket 
material;  replace  any  engine-driven 
piunp  with  signs  of  fuel  leakage  or 
extruding  gasket  material;  and  inspect  to 
ensure  thft  the  relief  valve  attachment 
screws  are  adequately  torqued  and  re- 
torque  as  necessary.  This  proposed  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  proposed  AD  are  intended  to  detect 
and  correct  gasket  material  extruding 
from  the  engine-driven  pump  housing 
and  detect  and  correct  relief  valve 
attachment  screws  with  inadequate 
torque.  Such  conditions  could  lead  to 
fuel  leakage  and  result  in  a  fire  in  the 
engine  compartment. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  November  30,  2001. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-33-AD,  901  Locust.  Room 


506,  Kansas  City.  Missouri  64106.  You 
may  view  any  conunents  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  get  information  that  applies 
to  the  proposed  AD  from  Piiatus  Aircraft 
Ltd..  Customer  Liaison  Manager,  CH- 
6371  Stans,  Switzerland;  telephone:  +41 
41  619  63  19;  facsimile:  +41  41  619 
6224;  or  fitjm  Piiatus  Business  Aircraft 
Ltd.,  Product  Support  Department, 
11755  Airport  Way,  Broomfield, 
Colorado  80021;  telephone:  (303)  465- 
9099;  facsimile:  (303)  465-6040.  You 
may  also  view  this  information  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT. 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  tmder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to    • 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  siunmarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 


No.  2001-CE-33-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussimi 

What  events  have  caused  this 
proposed  AD?  The  Federal  Office  for 
Civil  Aviation  (FOCA),  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  of  an  imsafe 
condition  that  may  exist  on  Piiatus 
Models  PC-7.  PC-12.  and  PC-12/45 
airplanes.  The  FOCA  reports  instances 
of  fuel  leaking  from  the  engine-driven 
pump  on  the  referenced  airplanes.  The 
compression  set  of  the  gasket  and 
diaphragm  after  thermal  cycling  could 
cause  the  gasket  of  the  engine-driven 
pump  to  extrude  between  the  relief 
valve  housing  and  the  engine-driven 
pump  housing.  This  in  turn  relieves  the 
torque  of  the  relief-valve  cover  screws  of 
the  engine-driven  pump,  which  could 
result  in  fuel  leaks^e. 

Information  on  the  affected  pumps 
follows: 

— ^The  affected  engine-driven  piunps  are 
Lear  Romec  part  number  RG9570R1 
(Piiatus  part  number  968.84.51.106)  as 
installed  on  Models  PC-12  and  PC- 
12/45  airplanes  or  Lear  Romec  part 
number  RG9570M1  (Piiatus  part 
nimiber  968.84.51.105)  as  installed  on 
Model  PC-7  airplanes; 
— Piiatus  installea  these  engine-driven 
pumps  on  manufacturer  serial  niunber 
(MSN)  101  throu^  MSN  400  of  the 
Models  PC-12  and  PC-12/45 
airplanes  and  MSN  101  through  MSN 
618  of  the  Model  PC-7  airplanes;  and 
— These  engine-driven  piunps  could  be 
installed  through  field  approval  on 
any  MSN  of  the  Models  PC-7.  PC-12, 
and  PC-12/45  airplanes. 
What  are  the  consequences  if  the 
condition  is  not  corrected?  Gasket 
material  extruding  from  the  engine- 
driven  pump  housing  and  relief  valve 
attachment  screws  with  inadequate 
torque,  if  not  detected  and  corrected, 
could  lead  to  fuel  leakage  and  result  in 
a  fire  in  the  engine  compartment. 
Is  there  service  information  that 
applies  to  this  subject?  Piiatus  has 
issued  the  following: 
—Service  Bulletin  No.  28-006,  dated 
August  10,  2001,  which  applies  to  the 
Mc^el  PC-7  airplanes:  and 
—Service  Bulletin  No.  28-009,  dated 
August  10,  2001,  which  applies  to  the 
Models  PC-12  and  PC-12/45 
airplanes. 


Federal  Register /Vol  66.  No.' 206  /  Wednesday.  October  24.  2001  /  Proposed  Rules  53739 


What  are  the  provisions  of  this  service 
information?  These  service  bulletins 
include  procediues  for 
— Inspecting  the  joints  between  the 

engine-driven  pump  housing,  relief 

valve  housing,  and  the  relief-valve 

cover  for  signs  of  fuel  leakage  or 

extruding  gasket  material; 
— Replacing  any  engine-driven  pump 

with  signs  of  fuel  leakage  or  extruding 

gasket  material;  and 
— frispecting  to  ensure  that  the  relief 

valve  attachment  screws  are 

adequately  torqued  and  re-torque  as 

necessary. 

What  action  did  the  FOCA  take?  The 
FOCA  classified  this  service  bulletin  as 
mandatory  and  issued  Swiss  AD  HB 
2001-500  (PC-12  and  PC-12/45)  and 
Swiss  AD  HB-505  (PC-7),  both  dated 
August  2Ai  2001,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 


Labor  cost 


These  airplane  models  are 
manufactured  in  Switzerland  and  are 
tjrpe  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
PropoaedAO 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Piiatus  Models  PC-7,  PC-12, 
and  PC-12/45  airplanes  of  the  same 


2  worfchours  at  $60  an  hour  =  $120 


Parts  cost 


type  design  that  are  on  the  U.S. 
registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— ^AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  278  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspections  and  re-torque: 


Not  applicable 


Total  cost 
Per  airplane 


$120 


Total  cost 

onus 

operators 


$33,360 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the 
results  of  the  proposed  mspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such 

rGpiflC6II16DtI 


Labor  cost 


1  workhour  at  $60  an  hour  =  $60 


Parts  cost 


$3,900  per  new  pump 


Total  cost  per  airplane 


$3,960  per  airplane 


Compliance  Time  of  Tliis  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  the  inspections  that  would  be 
required  by  the  proposed  AD  is  "within 
20  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD  or  within  the 
next  30  days  after  the  effective  date  to 
this  AD.  whichever  occurs  first." 

Why  is  the  compliance  time  of  this 
proposed  AD  presented  in  both  hours 
TIS  and  calendar  time?  The 
deterioration  and  potential  extrusion  of 
the  gasket  occiu^  over  time  and  is  not 
a  condition  of  repetitive  airplane 
operation.  However,  the  relief  valve 
attachment  screws  becoming 
inadequately  torqued  occurs  as  a  result 
of  airplane  usage  if  the  compression  set 
of  the  gasket  and  diaphragm  after 
thermal  cycling  causes  the  gasket  of  the 
engine-driven  pump  to  extrude  between 
the  relief  valve  housing  and  the  engine- 
driven  pump  housing. 

Therefore,  to  ensure  that  the  unsafe 
condition  defined  in  this  document  is 
detected  and  corrected  in  a  timely 
manner,  we  are  proposing  the 


compliance  in  both  calendar  time  and 
hours  TIS. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 


Pilatus  Aircraft  LTD.:  Docket  No.  2001-CE- 
33-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  No. 

PC-7  

All  manufacturer  serial  numbers 

(MSN)  with  a  Lear  Romec 

part  number  RG9570M1 

(Pilatus  part  number 

968.84.51.105)  engine-driven 

pump. 

PC-12and 

All  MSN  writh  a  Lear  Romec 

PC-12/45. 

part  number  RG9570R1 

(Pilatus  part  number 

968.84.51.106)  engine-driven 

pump. 

Note  1:  Pilatus  installed  these  engine- 
driven  pumps  on  manufacturer  serial  number 
(MSN)  101  through  MSN  400  of  the  Models 
PC-12  and  PC-12/45  airplanes  and  MSN  101 
through  MSN  618  of  the  Model  PC-7 


airplanes.  These  engine-driven  pumps  could 
be  installed  through  field  approval  on  any 
MSN  of  the  Models  PC-7.  PC-12,  and  PC-12/ 
45  airplanes; 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  Ms  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  gasket  material 
extruding  from  the  engine-driven  pump 
housing  and  detect  and  correct  relief  valve 
attachment  screws  with  inadequate  torque. 
Such  conditions  could  lead  to  fuel  leakage 
and  result  in  a  fire  in  the  engine 
compartment. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  follovnng: 


Actions 


Compliance 


Procedures 


(1)  For  all  affected  airplanes:  inspect  the  joints 
between  the  engine-driven  pump  housing, 
relief  valve  housing,  and  the  relief-valve 
cover  for  signs  of  fuel  leakage  or  extruding 
gasket  material. 


Initially  inspect  within  the  next  20  hours  time- 
in-service  (TIS)  after  the  effective  date  of 
this  AD  or  within  the  next  30  days  after  the 
effective  date  of  this  AD,  v^ichever  occurs 
first. 


In  accordance  with  the  Accomplishment  In- 
structions section  of  either  Pilatus  Servk» 
Bulletin  No.  28-006  or  Pilatus  Service  Bul- 
letin No.  28-009,  both  dated  August  10. 
2001.  as  applicable. 


(2)  For  the  Model  PC-7  airplanes:  if  you  find 
signs  of  fuel  leakage  or  extruding  gasket 
material  during  ttie  inspection  required  by 
paragraph  (d)(1)  of  this  AD,  replace  the  en- 
gine-driven pump  with  a  Lear  Romec  part 
number  RG9570M1/M  engine-driven  pump. 

(3)  For  ttie  Models  PC-12  and  PC-12/45  air- 
planes: if  you  find  signs  of  fuel  leakage  or 
extruding  gasket  material  during  the  inspec- 
tion required  by  paragraph  (d)(1)  of  this  AD, 
replace  the  engine-driven  pump  with  one  of 
the  fdkjwing  and  accomplish  any  specified 
foHow-on  action:. 

(i)  a  Lear  Romec  part  number  RG95701R1/ 
M  (Pilatus  pan  number  968.84. 51. 106/M) 
engine-driven  pump;  or. 
(ii)  a  Lear  Romec  part  number  RG9570R1 
(Pilatus  part  number  968.84.51.106)  engine- 
driven  pump.  Installation  of  this  part  requires 
you  to  accomplish  ttie  inspection  specified  in 
paragraph  (d)(1)  of  this  AD.  This  inspection 
is  to  ensure  that  ttie  compression  set  of  ttie 
gasket  and  diaphragm  after  thermal  cycling 
-  does  not  cause  ttie  gasket  of  tiie  engine- 
driven  pump  to  extrude  between  the  relief 
valve  housing  and  ttie  pump  housing. 


Replace  prior  to  further  flight  after  the  inspec- 
tion required  by  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  the  Accomplishment  In- 
stiuctions  section  of  Pilatus  Sennce  Bulletin 
No.  28-006,  dated  August  10,  2001;  and 
the  appropriate  maintenance  manual. 


Replace  prior  to  further  flight  after  the  inspec- 
tion required  by  paragraph  (d)(1)  of  this  AD. 
Accomplish  the  inspection  at  least  20  hours 
TIS  after  the  installation,  but  not  to  exceed 
30  hours  TIS  after  ttie  installation. 


In  accordance  with  the  Accomplishment  In- 
structkxis  section  of  Pilatus  Service  Bulletin 
No.  28-009,  dated  August  10.  2001;  and 
the  appropriate  maintenance  manual. 


(4)  For  all  affected  airplanes:  inspect  to  ensure 
--that  the  relief  valve  attachment  screws  are 
adequately  torqued  and  retorque  as  nec- 
essary. 


Prior  to  further  flight  after  the  inspection  re- 
quired by  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  ttie  Accomplishment  In- 
structions section  of  either  Pilatus  Servtee 
Bulletin  No.  28-006  or  Pilatus  Service  Bul- 
letin No.  28-009.  both  dated  August  10, 
2001.  asapplk»ble. 


(5)  Do  not  install,  on  any  affected  Model  PC-7 
airplane,  a  replacement  Lear  Romec  part 
number  RG9570M1  (Pilatus  part  number 
968.84.51.105)  engine-driven  pump 


As  of  the  effective  date  of  this  AD  Not  Applwable. 


» 
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Acttons 


Compliance 


Procedures 


(6)  If  you  install,  on  any  Model  PC-12  or 
Model  PC-12/45  airplane,  a  part  number 
RG9570R1  (Pilatus  part  number 
968.84.51.106)  engine-driven  pump,  you 
must  accomplish  the  inspection  specified  in 
paragraph  (d)(1)  of  this  AD.  This  inspectkw 
is  to  ensure  that  the  compressk)n  set  of  the 
gasket  and  diaphragm  after  thermal  cycling 
does  not  cause  the  gasket  of  the  engine- 
driven  pump  to  extrude  between  the  relief 
valve  housing  and  the  pump  housing. 


Accomplish  the  inspectkxi  at  least  20  hours 
TIS  after  the  installation,  but  not  to  exceed 
30  hours  TIS  after  the  installation. 


In  accordance  with  the  Accomplishment  In- 
stnx:tions  sectkxi  of  Pilatus  Servk»  Bulletin 
No.  28-009,  dated  August  10,  2001. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 

,  add  comments  and  then  send  if  to  the 
Manager.  Small  Airplane  Directorate. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph. 
Aerospace  Engineer,  FAA.  Small  Airplane 
Directorate,  901  Locust.  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  dociunents  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd..  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland;  or 
from  Pilatus  Business  Aircraft  Ltd..  Product 
Support  Department,  11755  Airport  Way. 
Broomfield,  Colorado  80021.  You  may 
examine  these  documents  at  FAA.  Central 
Region.  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506.  Kansas  City.  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  2001-500  (PC-12  and  PC- 
12/45)  and  Swiss  AD  HB-505  (PC-7),  both 
dated  August  24.  2001. 


Issued  in  Kansas  City,  Missouri,  on 
October  16,  2001. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  01-26587  Filed  10-23-01;  8:45  am) 
BILLING  CODE  4«1»-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-86-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Aerostar 
Aircraft  Corporation  Models  PA-60- 
601  (Aerostar  601),  PA-60-«01P 
(Aerostar  601 P),  PA-60-602P  (Aerostar 
602P),  and  PA-60-700P  (Aerostar 
700P)  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Aerostar  Aircraft  Corporation  (Aerostar) 
Models  601.  601P.  602P.  and  700P 
airplanes.  The  proposed  AD  would 
require  you  to  replace  Roto-Master  and 
Rajay  scavenge  pumps  with  Aerostar 
scavenge  pumps.  The  proposed  action  is 
the  result  of  failures  of  the  existing 
Roto-Master  and  Rajay  scavenge  piunp 
found  during  regular  maintenance 
inspections.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  failure  of  the  oil  scavenge 
pumps,  which  could  result  in  loss  of 
engine  oil  and  possible  loss  of  engine 
power. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  January  2.  2002. 
ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
Central  Region.  Office  of  the  Regional 


Counsel.  Attention;  Rules  Docket  No. 
99-CE-86-AD,  901  Locust.  Room  506. 
Kansas  City,  Missouri  64106.  You  may 
look  at  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Aerostar  Aircraft  Corporation,  10555 
Airport  Drive.  Coeur  d'Alene  Airport, 
Hayden  Lake.  Idaho  83835-8742; 
Telephone:  (208)  762-0338;  facsimile: 
(208)  762-8349.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONT/CT: 
Richard  Simonson.  Aerospace  Engineer. 
FAA.  Seattle  Aircraft  Certification 
Office.  1601  Land  Avenue.  SW.,  Renton, 
Washington  98055;  telephone:  (425) 
227-2597;  facsimile:  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
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summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 


If  you  want  FAA  to  acknowledge  the 
receipt  of  yoiu'  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  vmte 
"Comments  Docket  No.  99-CE-86-AD." 
We  will  date  stamp  and  mail  the 
postcard  back  to  you.  i 

Discussion  ' 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  has  received  several  reports 
of  excessive  internal  pump  wear  found 
during  normal  maintenance  inspections 
on  Aerostar  Models  601,  601 P,  602P, 
and  700?  airplanes.  Analysis  of  these 
incidents  reveals  that  inadequate 
retention  of  the  existing  oil  scavenge 
pump  rotor  allows  the  rotor  to  machine 
its  way  through  the  end  plate. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
resiUt  in  loss  of  engine  oil  and  possible 
loss  of  engine  power. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Aerostar  has  issued  Mandatory 
Service  Bulletin  SB  SB60O-131A.  dated 
January  10, 1998. 

What  Are  the  Provisions  of  This  Service 
Bulletin?  j 

The  service  bulletin  describes 
procedures  for  replacing  the  Roto- 
Master  scavenge  pumps,  part  numbers 
101633-01  or -02:  and  Rajay  scavenge 
piunps,  part  numbers  RJ1025-1  or  -2; 
with  Aerostar  scavenge  pumps,  part 
number  300110-001  or  -002. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD  i 

What  Has  FAA  Decided?    ' 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents,  we  have 
determined  that: 
— The  unsafe  condition  referenced  in 

this  document  exists  or  could  develop 

on  other  Aerostar  Models  601,  601P, 

602P,  and  700P  airplanes  of  the  same 

type  design; 
— These  airplanes  should  have  the 

actions  specified  in  the  above  service 

bulletin  incorporated;  and 
—The  FAA  should  take  AD  action  to 

correct  this  unsafe  condition. 


What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  replace  the  Roto-Master  or  Rajay 
scavenge  pumps  with  Aerostar  scavenge 
pumps,  if  not  already  performed. 

What  Are  the  Differences  Between  the 
Service  Bulletin  and  the  Proposed  AD? 

Aerostar  specifies  in  the  service 
information  that  you  replace  the 
scavenge  pumps  within  the  next  50 
hours  time-in-service  (TIS)  or  at  the  next 
annual  inspection,  whichever  comes 
first.  We  propose  a  requirement  that  you 
replace  the  scavenge  pumps  within  the 
next  50  hours  TIS  after  the  effective  date 
of  the  proposed  AD.  We  cannot  enforce 
a  compliance  time  of  "at  the  next 
aimual  inspection."  We  believe  that  50 
hours  TIS  will  give  the  owners/ 
operators  of  the  affected  airplanes 
enough  time  to  have  the  proposed 
actions  done  without  compromising  the 
safety  of  the  airplanes.  This  will  allow 
the  owners/operators  to  work  this 
proposed  replacement  into  regularly 
scheduled  maintenance. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  the  proposed  AD  would 
affect  650  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  that  it  would  take  about 
8  workhours  to  do  the  proposed 
installation  of  both  left  and  right  engine 
scavenge  pumps,  at  an  average  labor  rate 
of  $60  an  hour.  We  estimate  parts  costs 
for  each  airplane  at  $4,750.  Based  on  the 
cost  factors  presented  above,  we 
estimate  the  total  cost  impact  of  the 
proposed  installation  on  U.S.  operators 
is  $3,399,500,  or  $5,230  for  each 
airplane. 

Regulatory  Flexibility  Determination 
and  Analysis 

What  Are  the  Requirements  of  the 
Regulatory  Flexibility  Act? 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  assure  that 
small  entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
government  regulations.  This  Act 
establishes  "as  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objectives  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  this  principle, 
the  Act  requires  agencies  to  solicit  and 


consider  flexible  regidatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  the 
rule  will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

What  Is  FAA's  Determination? 

The  FAA  has  determined  that  this 
proposed  AD  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  we 
have  determined  that  we  should 
continue  with  this  proposed  action  in 
order  to  address  the  unsafe  condition 
and  ensure  aviation  safety. 

You  may  obtain  a  copy  of  the 
complete  Regulatory  Flexibility 
Analysis  (entitled  "Initial  Regulatory 
Flexibility  Analysis")  that  was  prepared 
for  this  proposed  AD  from  the  Docket 
file  at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Relations  Between  Federal  and  State 
Governments? 

The  proposed  regulations  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  have 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
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promulgated,  could  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  You  may  obtain  a  copy 
of  the  complete  Regulatory  Flexibility 
Analysis  (entitled  "Initial  Regulatory 
Flexibility  Analysis")  that  was  prepared 
for  this  proposed  AD  from  the  Docket 
file  at  the  location  listed  imder  the 
ADDRESSES  section  of  this  document. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  Section  39.13  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aerostar  Aircraft  Corporation:  Docket  No. 
99-<:E-«6-AD. 


(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplanes,  all 
serial  numbers,  certificated  in  anv  category: 
Models  PA-60-601  (Aerostar  601),  PA-60t- 
601P  (Aerostar  601 P),  PA-60-602P  (Aerostar 
602P),  and  PA-€a-700P  (Aerostar  700P) 
airplanes. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  on  the  U.S.  Register  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specifled  by  this  AD  are  intended 
to  replace  faulty  oil  scavenge  pumps  with 
pumps  of  improved  design.  The  faulty  oil 
scavenge  pumps  have  rotors  thai  machine 
through  the  end  plate,  resulting  in  loss  of 
engine  oil  and  possible  loss  of  engine  power. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
do  the  following  actions: 


Actions 


Compliance  times 


(1)  Replace  the  Roto-Master  scavenge  pumps, 
part  numt)ers  101633-01  or  -02;  and  Rajay 
scavenge  umps,  part  numt)ers  RJ 1025-1  or 
-2;  with  Aerostar  part  numtier  300110-001 
or -002. 


Procedures 


(2)  Do  not  install,  on  any  affected  airplane, 
Roto-Master  scavenge  pumps,  part  numt>ers 
101633-01  or  -02;  and  Rajay  scavenge 
pumps,  part  numl)ers  RJ1025-1  or  -2 


Within  the  next  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  unless  already 
pertormed. 


As  of  the  effective  date  of  this  AD 


Do  this  replacement  following  tt>e  INSTRUC- 
TIONS paragraph  of  Aerostar  Mandatory 
Service  Bulletin  SB600-131A,  January  10. 
1998,  and  the  Aerostar  Maintenance  Man- 
ual. 


Not  appltcat>le. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  You  should  include  in  the  request 
an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD:  and, 
if  you  have  not  eliminated  the  unsafe 
condition,  specific  actions  you  propose  to 
address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Richard  Simonson, 
Aerospace  Engineer,  FAA.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4065;  telephone: 
(425)  227-2597;  facsimile:  (425)  227-1181. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 


sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  vou  can  do  the  requirements  of  this 
AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  the 
service  information  referenced  in  the  AD 
from  Aerostar  Aircraft  Corporation.  10555 
Airport  Drive.  Coeur  d'Alene  Airport, 
Hayden  Lake,  Idaho  83835-8742;  Telephone: 
(208)  762-0338;  facsimile:  (208)  762-8349. 
You  may  read  this  document  at  FAA,  Central 
Region.  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  16,  2001. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

!FR  Doc.  01-26714  Filed  10-23-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200<M4M-414-AD] 

RIN212&-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757  series 
airplanes.  This  proposal  would  require 
installation  of  an  extender  bracket  for 
the  compensator  of  the  Simmonds  fuel 
quantity  indication  system  (FQIS)  in  the 
main  fuel  tanks.  This  action  is  necessary 
to  prevent  contact  between  the 
compensator  for  the  Simmonds  FQIS 
system  and  a  flapp>er  check  valve  on  a 
baffle  rib  in  the  main  fuel  t^nks. 
which — in  conjunction  with  another 
wiring  failure  outside  the  fuel  tank — 
could  result  in  an  electrical  arc  and  a 
consequent  potential  source  of  ignition 
in  the  fuel  tank.  This  action  is  intended 
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to  address  the  identified  unsafe 
condition.  i 

DATES:  Comments  must  be  redeived  by 
December  10,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
414-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faQ.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  20OO-NM-414-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCH  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Vann.  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1024; 
fax  (425)  227-1181. 
SUPPI-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  munber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 


•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20OO-NM^14-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-414-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  reports 
indicating  that  contact  between  the 
compensator  for  the  Simmonds  fuel 
quantity  indication  system  (FQIS)  and  a 
flapper  check  valve  on  a  baffle  rib  in  a 
main  fuel  tank  was  found  on  certain 
Boeing  Model  757  series  airplanes. 
Further  investigation  revealed  that  such 
contact  is  not  uncommon.  Over  time, 
this  contact  between  the  compensator 
and  flapper  check  valve  can  wear 
through  the  compensator's  protective 
finish  and  result  in  electrical  contact 
between  the  compensator  and  airplane 
structure.  This  condition,  in 
conjunction  with  another  wiring  failure 
outside  the  fuel  tank,  if  not  corrected, 
could  result  in  an  electrical  arc  and  a 
consequent  potential  source  of  ignition 
in  the  fuel  tank. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Special  Attention  Service 
Bulletins  757-28-0057  and  757-28- 
0059,  both  dated  September  14,  2000. 
These  service  bulletins  describe 
procedures  for  installation  of  extender 
brackets  for  the  compensators  of  the 
Simmonds  FQIS  in  the  left  and  right 
main  fuel  tanks.  The  procedures  include 
ensuring  minimum  clearance  between 
the  compensators,  wiring,  and 
components,  and  the  fuel  tank  structure, 
and  testing  the  electrical  bond  in  the 


fuel  tank.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  938 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
607  airplanes  of  U.S.  registr>'  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5  work  hours 
per  airplane  to  accomplish  the  proposed 
installation  (not  including  time  for 
gaining  access  and  closing  up),  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $404  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $427,328,  or  $704  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
RegiUatory  Policies  and  Procediwes  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
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on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-414-AD. 

Applicability:  Model  757  series  airplanes 
listed  in  Boeing  Special  Attention  Service 
Bulletin  757-28-0057  or  757-28-0059.  botli 
dated  September  14.  2000,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  contact  between  the 
compensator  for  the  Simmonds  fuel  quantity 
indication  system  (FQIS)  and  a  flapper  check 
valve  on  a  baffle  rib  in  the  main  fuel  tanks, 
which — in  conjunction  with  another  wiring 
failure  outside  the  fuel  tank — could  result  in 
an  electrical  arc  and  a  consequent  potential 
source  of  ignition  in  the  fuel  tank, 
accomplish  the  following: 

Installation  of  Brackets 

(a)  Within  24  months  after  the  effective 
date  of  this  AD.  install  an  extender  bracket 
for  the  compensator  of  the  Simmonds  FQIS 


in  the  left  and  right  main  fuel  tanks 
(including  ensuring  minimum  clearance 
between  the  compensators,  wiring,  and 
components,  and  the  fuel  tank  structure,  and 
testing  the  electrical  bond  in  the  fuel  tank), 
according  to  Boeing  Special  Attention 
Service  Bulletin  757-28-0057  or  757-28- 
0059.  both  dated  September  14.  2000,  as 
applicable. 

Alteraative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  October 
17.2001. 

Ali  Bahranu, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-26713  Filed  10-23-01;  8:45  am] 
BIUJNC  CODE  4910-13-P 


DEPARTMENT  OF  LABOR  ' 

Employment  and  Training 
Administration 

20  CFR  Part  655 
RIN  1205-AB24 

Labor  Certification  and  Petition 
Process  for  Temporary  Agricultural 
Employment  of  Nonimmigrant  Woricers 
in  the  United  States  (H-2A  Woricers); 
Modification  of  Fee  Structure; 
Extension  of  Comment  Period 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Proposed  rule:  extension  of 
comment  period. 

SUMMARY:  This  document  extends  the 
period  for  filing  comments  on  the 
proposed  rule  that  would  require 
employers  to  submit  fees  for  labor 
certification  and  the  associated  H-2A 
petition  with  a  consolidated  application 
form  at  the  time  of  filing.  The  proposed 
rule  also  would  modify  the  fee  structure 
for  H-2A  labor  certification 
applications.  This  action  is  once  again 


being  taken  to  permit  additional 
comment  from  interested  persons. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  or  before 
December  17.  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Assistant  Secretary  for 
Employment  and  Training.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Room  C-4318, 
Washington.  DC  20210^  Attention:  Dale 
Ziegler,  Chief.  Division  of  Foreign  Labor 
Certifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Giles:  telephone  202-693-2950 
(this  is  not  a  toll-fi-ee  number). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  13,  2000,  (65  FR 
43545)  we  published  a  notice  requesting 
comments  on  a  proposed  rule  to  require 
employers  to  submit  the  fees  for 
temporary  foreign  agricultural  (H-2A) 
labor  certification  and  the  associated 
non-immigrant  H-2A  petition  with  a 
consolidated  application  form  at  the 
time  of  filing.  The  proposal  also  would 
modify  the  fee  structure  for  H-2A  labor 
certification  applications.  Chi  August  17, 
2000,  the  comment  period  was  reopened 
and  extended  to  September  18.  2000.  65 
FR  50170.  On  September  27,  2001,  the 
comment  period  was  again  reopened 
through  October  29,  2001.  66  FR  49328. 
Because  of  comments  received  during 
the  comment  period  and  continuing 
interest  in  the  proposal,  it  is  desirable 
to  extend  the  comment  period  for  all 
interested  persons.  Therefore,  the 
comment  period  for  the  proposed  rule 
revising  20  CFR  part  655,  subpart  B 
(Labor  Certification  Process  for 
Temporary  Agricultural  Employment  in 
the  United  States  (H-2A  Workers)  is 
extended  until  December  17,  2001. 

Signed  at  Washington,  DC.  this  19th  day  of 
October.  2001. 

Emily  Stover  DeRocco. 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  01-26867  Filed  10-23-01;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AdminlstratkNi 

20  CFR  Part  655 
RIN  1205-AB24 


Labor  Carttflcatlon  and  Petition 
Procaas  for  Temporary  Agricultural 
Employment  of  Nonimmigrant  Workers 
m  the  United  Statea  (H-2A  Workers); 
Modificatktn  of  Fee  Structure;  Informal 
Briefing 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Proposed  rule;  notice  of 
infonnal  briefing;  reopening  and 
extension  of  deadline  for  notices  of 
intention  to  ap{>ear. 

summary:  The  Division  of  Foreign  Labor 
Certification,  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (Department),  is  reopening  and 
extending  the  deadline  for  notices  of 
intention  to  appear  at  two  informal 
briefings  to  allow  agricultural  workers 
and  employers  and  other  interested 
parties  to  communicate  directly  with 
the  Department  regarding  proposed  rule 
changes  which  would  require  employers 
to  submit  fees  for  temporary  foreign 
agricultural  labor  certification  and  the 
associated  H-2A  petition  with  a 
consolidated  application  form  at  the 
time  of  filing.  See  proposed  rule  to 
amend  20  CFR  part  655.  published 
elsewhere  in  today's  issue  of  the 
Federal  Register.  The  proposed  rule 
also  would  modify  the  fee  structure  for 
H-2A  labor  certification  applications. 
These  briefings  are  being  held  to  allow 
the  Department  to  solicit  individual 
responses  and  experiences  from 
interested  persons  and  other  entities. 
This  notice  extends  the  deadline  for 
filing  by  the  public  of  their  intention  to 
appear. 

DATES:  The  briefing  dates  are: 
Thursday,  November  ft,  2001,  9:30  a.m. 

to  4  p.m.,  Washington,  DC. 
Friday,  November  16,  2001.  9:30  a.m.  to 

4  p.m.,  Monterey,  CA. 

Notices  of  intention  to  appear  at  the 
briefing  must  be  postmarked  no  later 
than  October  31,  2001. 
ADDRESSES:  The  briefing  locations  are: 
U.S.  Department  of  Labor.  Francis 

Perkins  Building,  200  Constitution 

Avenue,  NW.,  Plaza  Level 

Auditorium,  Washington,  DC  20010. 
Hilton  Monterey,  1000  Oguajito  Road. 

Monterey.  CA  93940. 

Send  notices  of  intention  to  appear  to: 
Charlene  Giles,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW, 


Room  C-4318,  Washington,  DC  20210. 
Notices  also  may  be  faxed  to  Charlene 
Giles  at  202-693-2760  (this  is  not  a  toll- 
free  number),  or  submitted  by  e-mail  at 
dflc@uis.  doleta  .gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Giles;  telephone  202-693- 
2950.  (This  is  not  a  toll-free  niunber). 
SUPPLEMENTARY  INFORMATION:  The 
informal  public  briefings  will  be  chaired 
by  a  senior  official  of  the  Employment 
and  Training  Administration.  Persons 
appearing  at  the  briefings  will  be 
allowed  to  present  their  views  and  pose 
questions  to  Department  staff  and  other 
parties  presenting  their  views. 

Signed  at  Washington.  DC,  this  19th  day  of 
October,  2001. 
Emily  Stover  DeRocco, 
Assistant  Secretary  for  Employment  and 
Training. 
[FR  Doc.  01-26866  Filed  10-23-^1;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administratton 

21  CFR  Part  1310 

[DEA-203P1 

RiN1117-AA52 

Establishment  of  a  ThreshoM  for 
Gamma-Butyrolactone 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  DEA  is  proposing  a  zero 
kilogram  threshold  for  domestic,  export, 
and  import  transactions  of  gamma- 
butyrolactone  (GBL).  a  List  I  chemical 
and  the  prec\irsor  to  gamma- 
hydroxybutyric  acid  (GHB),  a  Schedule 
I  controlled  substance.  DEA  is 
concerned  that  GBL  packaged  in 
individual  containers  is  convenient  to 
traffickers  and  at  risk  of  diversion. 
Therefore,  DEA  is  proposing  to  regulate 
containers  that  can  be  easily 
transported,  stored,  and  generally  dealt 
with  in  clandestine  settings. 

However,  most  GBL  produced  is  used 
in  captive  markets  or  transported  in 
large  quantities  in  single  containers. 
This  material  is  less  likely  to  be 
diverted.  Therefore,  this  NPRM 
proposes  to  exempt  from  the  definition 
of  a  "regulated  transaction"  all 
transactions  of  16,000  kilograms  (net 
weight)  or  more  in  a  single  container. 

Pub.  L.  106-172.  the  "Hillory  J.  Farias 
and  Samantha  Reid  Date-Rape 
Prohibition  Act  of  1999."  made  GBL  a 


List  I  chemical.  Accordingly.  DEA 
published  a  Final  Rule,  on  April  24, 
2000,  (65  FR  21645)  conforming  its 
regulations  to  this  Act  and  making  GBL 
a  List  I  chemical.  Because  that  Final 
Rule  did  not  establish  a  threshold,  all 
transactions  in  GBL  are  regulated 
transactions  as  described  by  21  CFR 
1300.02(b)(28).  The  removal  from  the 
definition  of  a  "regulated  transaction" 
that  DEA  proposes  in  this  NPRM  for 
large  (i.e..  over  16,000  kilograms) 
transactions  of  GBL  will  help  minimize 
the  potential  impact  of  this  rule  on 
legitimate  industry  while  preventing 
diversion. 

dates:  Written  comments  must  be 
received  on  or  before  December  24, 
2001. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza.  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Division  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
SUPPI.EMENTARY  MFORMATKW: 

What  Is  GBL  and  Why  Is  It  Being 
Regulated  Under  the  Controlled 
Substances  Act  (CSA)? 

GBL  is  gamma-butyrolactone,  the 
prec\u^or  used  in  the  clandestine 
production  of  the  Schedule  I  controlled 
substance  gamma-hydroxybutyric  acid 
(GHB).  Since  1990,  DEA  has 
documented  over  15,600  overdoses  and 
law  enforcement  encounters  in  46  states 
with  GHB.  DEA  has  dociuiented  71 
GHB-related  deaths.  The  GHB  obtained 
in  the  vast  majority  of  these  encounters 
is  by  conversion  of  GBL. 

GBL  was  placed  in  the  CSA  as  a  List 
I  chemical  effective  February  18,  2000, 
by  enactment  of  Pub.  L.  106-172.  the 
"Hillory  J.  Farias  and  Samantha  Reid 
Date-Rape  Prohibition  Act  of  1999"  (65 
FR  21645,  April  24,  2000).  That  law, 
however,  did  not  establish  a  threshold. 
As  a  result  of  the  law  not  establishing 
a  threshold,  all  transactions  in  GBL  are 
regulated  transactions  as  described  in  21 
CFR  1300.02(b)(28). 

DEA  has  identified  the  source  for 
illicit  GHB  as  being  clandestinely 
synthesized  from  GBL.  Law  enforcement 
agencies  have  encountered  GHB  on  at 
least  1.700  occasions,  including  more 
than  180  clandestine  laboratories  and 
more  than  750  seized  and  analyzed 
laboratory  exhibits.  GHB  has  only 
recently  been  scheduled  in  the  CSA  as 
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a  controlled  substance  and  GBL 
regulated  as  a  List  I  chemical. 

The  Final  Rule  titled,  "Placement  of 
gamma-Butyrolactone  in  List  I  of  the 
Controlled  Substances  Act  (21  U.S.C. 
802(34))"  was  published  in  the  Federal 
Register  on  April  24,  2000,  (65  FR 
21645).  It  amended  21  CFR  1310.02(a) 
(List  I  chemicals)  to  reflect  the  status  of 
GBL  as  a  List  I  chemical.  For  regulatory 
purposes.  DEA  had  no  discretion  in 
taking  this  action.  Therefore,  21  CFR 
1310.02(a)  was  amended  as  a  final  rule. 
Since  it  was  published  as  a  Final  Rule, 
a  threshold  could  not  be  established  at 
that  time  because  that  would 
circumvent  the  notice  and  comment 
process.  Therefore.  DEA  is  proposing  to 
establish  a  threshold  for  GBL  in  this 
NPRM  to  allow  opportunity  for  public 
comment. 

Law  enforcement  authorities  have 
identified  GBL  in  many  GHB 
clandestine  laboratories  and 
documented  its  use  as  a  GHB  precursor. 
GBL  is  a  necessary  chemical  precursor 
in  the  clandestine  synthesis  of  GHB 
because,  to  date,  no  other  chemical  has 
been  substituted  for  GBL  in  this  process. 
Congress  recognized  this,  and  controlled 
GBL  as  a  List  I  chemical  upon 
enactment  of  Pub.  L.  106-172  on 
February  18,  2000. 

GBL  is  a  unique  chemical  precursor. 
It  can  be  converted  to  GHB  by  a  simple 
chemical  reaction  or  it  can  be  ingested 
directly,  without  running  a  chemical 
reaction.  That  is,  the  body  efficiently 
converts  GBL  to  GHB  when  ingested. 
Because  GBL  is  converted  to  GHB  by  the 
body's  own  action,  GBL  is  routinely 
substituted  for  GHB  to  obtain  the  same 
type  of  intoxication.  Congress 
recognized  this  and  adopted  in  Pub.  L. 
106-172  a  new  subparagraph  to  21 
U.S.C.  802(32),  which  is  the  section  of 
the  CSA  that  defines  a  "controlled 
substance  analogue."  The  subparagraph 
maintains  that  the  placement  of  GBL.  or 
any  other  chemical,  as  a  listed  chemical 
does  not  preclude  a  finding  that  the 
chemical  is  a  controlled  substance 
analogue.  DEA  recognizes  this  concern 
of  Congress  that  GBL  is  being  used  as  a 
direct  substitute  for  a  Schedule  I 
controlled  substance.  Although  GBL  is  a 
chemical  commodity  when  used  by 
legitimate  industry,  diversion  of  GBL 
can  be  tantamoimt  to  diversion  of  a 
Schedule  I  controlled  substance  when  it 
is  intended  for  human  consimiption. 

What  Amounts  of  GBL  Are  Diverted  for 
Conversion  to  GHB? 

DEA  is  aware  that  GBL  is  diverted  in 
a  variety  of  sizes  to  produce  GHB. 
Unscrupulous  suppliers,  including 
those  operating  through  the  internet, 
supply  different  size  containers  to  the 


public.  GBL  diverted  bom  well-known 
and  well-estabUshed  reputable 
companies  has  also  been  identified.  At 
least  fifteen  companies  operated 
internet  sites  that  sold  GBL  and 
potassium  hydroxide  or  sodium 
hydroxide.  The  latter  two  chemicals  are 
used  to  convert  GBL  to  GHB  in  a  simple 
one-step  chemical  reaction.  These  sites 
sold  GBL  either  separately  or  in  "GHB 
kits."  A  kit  contains  premeasured 
amounts  of  GBL  and  potassium 
hydroxide  or  sodiimi  hydroxide,  as 
needed  to  produce  GHB.  GBL  has  been 
made  available  to  anyone  who  desires  it 
in  quantities  ranging  irom  75, 150,  and 
450  grams,  to  55-gallon  drums.  Most 
DEA  documented  diversion  or 
attempted  diversion  of  GBL  is  in  500- 
gram,  three-kilogram,  one-gallon,  three- 
gallon,  five-gallon,  and  55-gallon  sizes. 
Usually,  midtiple  containers  are  foimd 
at  GHB  manufacturing  sites.  However, 
because  GBL  has  only  recenUy  been 
made  a  listed  chemical  and  GHB  a 
scheduled  substance,  law  enforcement 
has  only  recenUy  been  involved  with 
diversion  of  GBL  and  mostiy  concerned 
with  large-scale  diversion. 

What  Transactions  of  GBL  Are  of 
Concern? 

GBL  is  an  industrial  chemical.  Most 
GBL  produced  is  consumed  by  the 
producer  or  transported  in  large 
quantities.  DEA  is  concerned  that  GBL 
packaged  in  smaller  individual 
containers  is  convenient  to  traffickers 
and  higher  risk  of  diversion.  DEA  is 
proposing  to  regulate  containers  that 
can  be  easily  transported,  stored,  and 
generally  dealt  widi  in  clandestine 
settings. 

The  largest  size  container  identffied 
by  DEA,  short  of  a  tank-truck,  is  a  55- 
gallon  (500-pound)  drum.  This  size,  as 
well  as  smaller  sizes  (see  above),  have 
been  marketed  to  the  public,  used  for 
conversion  to  GHB,  and  encountered  in 
clandestine  GHB  laboratories.  Therefore, 
to  address  diversion  of  GBL  in  55-gallon 
and  smaller  containers,  DEA  is 
proposing  that  no  threshold  be 
established.  However,  because  DEA  is 
concerned  with  these  smaller  size 
containers  and  because  large-scale 
industrial  distributions  of  GBL  by  tank- 
truck  and  rail  car  containers  have  not, 
and  are  not,  likely  to  be  diverted  this 
proposal  includes  an  exemption  for 
large  container  industrial  distributions. 

This  notice  proposes  that  large, 
single-container  distributions  of  GBL  are 
exempt  from  the  definition  of  a 
regulated  transaction.  DEA  identified 
approximately  16,330  kilograms  as  the 
smallest  bulk  size  distribution  in  a 
single  container.  A  tank-truck  is  used  to 
transport  that  amount.  Therefore,  DEA 


is  proposing  that  distributions  of  GBL  in 
single  container  shipments  of  16,000 
kilograms  (35,200  pounds)  (net  weight) 
or  more  be  excluded  from  the  definition 
of  a  regulated  transaction  for  domestic, 
import  and  export  distributions. 
According  to  this  proposal,  transactions 
involving  multiple  containers  each 
holding  less  than  16,000  kilograms  are 
regulated,  even  if  the  aggregate  weight  is 
over  16,000  kilograms. 

Why  Is  DEA  Proposing  This 
Rulemaking? 

The  purpose  of  this  notice  is  to 
propose  a  zero  threshold  for  distribution 
of  GBL.  to  propose  a  regulatory 
exemption  for  large  bulk  transactions, 
and  obtain  comments  on  this  approach. 
DEA  is  soliciting  further  information  on 
the  type  and  extent  of  transactions  in 
GBL.  This  information  is  required  to 
help  minimize  the  potential  impact  on 
industry  while  maintaining  necessary 
regulatory  controls. 

What  Is  a  Threshold  and  Why  Ai« 
Thresholds  Used? 

Transactions  involving  listed 
chemicals  that  are  not  exempt  by  statute 
(e.g.  certain  transactions  in  chemical 
mixtiu^s)  may  be  removed  from  the 
definition  of  "regulated  transaction"  (21 
U.S.C.  802(39))  if  regulation  of  such 
transactions  is  determined  to  be 
imnecessary  for  purposes  of  law 
enforcement.  Two  options  for  doing  so 
include  a  categorical  exemption  under 
21  U.S.C.  802(39)(A)(iii)  or  the 
establishment  of  a  quality  threshold 
under  21  U.S.C.  802(39)(A). 

The  CSA  provides  that  the  Attorney 
General  may  estabUsh  a  threshold 
amount  for  each  listed  chemical.  A 
threshold  amount  is  established  to 
determine  whether  a  receipt,  sale, 
importation  or  exportation  within  a 
calendar  month  or  cumulative 
transactions  by  an  individual  within  a 
calendar  month  are  considered 
regulated  transactions.  If  the  transaction 
is  considered  a  regulated  transaction, 
recordkeeping  and  reporting 
requirements  as  specified  in  21  CFR  part 
1310  apply. 

Why  Is  DEA  Proposing  This  Threshold? 

Because  GBL  is  easily  converted  to 
GHB.  GBL  is  desired  by  persons  not 
experienced  in  chemistry  and  finds  its 
way  into  both  household  and  traditional 
clandestine  laboratory  settings.  That  is, 
GBL  is  converted  to  GHB  for 
"individual  use"  and  by  traffickers  for 
wider  distribution.  Therefore,  the 
control  of  GBL  is  necessary  for  relatively 
small  quantities  of  GBL  used  to  make 
"individual  use"  amounts  of  GHB. 
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DEA  is  proposing  a  zero  threshold  for 
domestic,  import,  and  export 
transactions  to  capture  all  quantities  of 
GBL  that  can  be  easily  used  in  a 
clandestine  laboratory.  In  addition,  this 
chemical  is  efficiently  converted  to  GHB 
when  ingested.  Therefore,  the  zero 
threshold  is  proposed  to  regulate 
distribution  of  a  chemical  that  can  be, 
and  is,  directly  converted  into  and 
substituted  for  a  Schedide  I  controlled 
substance. 

DEA  identified  GBL  in  quantities  as 
small  as  75  grams  being  sold 
imconcemedly  to  the  public  by 
unscn4>ulous  persons.  If  a  threshold 
above  zero  is  established  for  GBL,  DEA 
believes  that  individuals  will  obtain 
GBL  at  a  quantity  below  the  established 
threshold,  not  only  from  legitimate 
distributors,  but  also  from  businesses 
that  will  cater  to  this  market. 

The  DEA  is  aware  that  most 
businesses  that  manufacture  and/or 
distribute  GBL  have  recognized  its 
abuse  and  attempted  to  prevent  its 
diversion,  even  before  the  chemical 
became  a  regulated  chemical.  The  GBL 
that  is  sold  irresponsibly  to  the  general 
public  is  not  manufactured 
clandestinely.  All  GBL  is  produced  by 
legitimate  manufacturers.  GBL  diverted 
from  legitimate  and  responsible 
companies  has  been  identified  at 
clandestine  GHB  laboratories  and  at 
sites  where  GBL  is  knowingly  diverted. 
Chemical  companies  that  are  concerned 
about  public  safety  still  find  it  difficult 
to  prevent  diversion  of  their  products. 
However,  if  records  are  kept  for  all 
transactions,  and  the  buyer  imderstands 
that  the  sale  is  reportable  to  DEA, 
persons  who  intend  to  use  the  chemical 
illegitimately  will  be  discouraged  from 
ordering.  j 

What  Is  an  Exemption  and  Why  Are 
Exemptioiis  Used? 

In  addition  to  setting  quantity-based 
thresholds,  DEA  is  authorized  to  remove 
certain  categories  of  transactions  from 
the  definition  of  "regulated 
transactions."  Under  21  U.S.C. 
802(39)(A)(ii)  the  agency  may,  by 
regulation,  exempt  "any  category  of 
transaction  of  any  category  of 
transactions  for  a  specific  listed 
chemical  or  chemicals  specified  by 
regidation  of  the  Attorney  General  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  this 
subchapter  or  subchapter  II  of  this 
chapter."  j 

What  Exemptions  Is  DEA  Proposing 
and  Why? 

DEA  is  proposing  to  exempt  large 
single  container  distributions  of  GBL 
based  on  industry's  response  to  an 


earlier  solicitation  of  information.  DEA 
published  a  request  for  information 
entiUed  "Industrial  Uses  and  Handling 
of  Gamma-butyrolactone;  Solicitation  of 
Information"  in  the  Federal  Register  on 
October  23, 1998  (63  FR  56941)  in 
anticipation  that  GBL  may  become  a 
regidated  chemical.  Interested  persons 
supplied  DEA  with  pertinent 
information.  Of  the  eight  respondents, 
three  were  manufacturers,  one  a 
European  business  association,  and  foiir 
were  end-users.  There  was  no  response 
from  distributors  of  GBL,  except  Uiat  the 
three  manufacturers  also  distribute. 
Domestic  manufacturers  informed 
DEA  that  tens  of  thousands  of  tons  are 
produced  annually.  Most  GBL  is 
consumed  by  the  manufactvirer  or 
transported  in  net  weight  of  tens  of 
thousands  of  pounds.  The  smallest  tank- 
truck  size  identified  by  DEA,  from  the 
response  to  the  Federal  Register  request 
for  information,  is  16,330  kilograms  (net 
weight).  GBL  shipped  by  tank-truck 
needs  to  be  transferred  to  a  holding 
container.  This  equipment  implies 
shipment  is  made  to  an  established 
industrial  location  having  facilities  able 
to  handle  large  quantities  of  industrial 
chemicals.  It  is  likely  that  the  added 
difficulty,  cost,  equipment,  and 
complexity  in  handling  this  type  of 
large  bulk  shipment  would  deter 
diversion.  Therefore,  DEA  is  proposing 
to  exempt  shijjments  of  16,000 
kilograms  (35,200  pounds)  (net  weight) 
or  more  in  a  single  container  from  the 
definition  of  a  regulated  transaction, 
pursuant  to  21  U.S.C.  802(39)(A)(iii). 

What  Alternatives  Has  DEA 
Considered,  and  Why  Were  They  Not 
Chosen? 

As  an  alternative  to  the  above 
exemption,  DEA  considered  proposing  a 
threshold  of  multiple  quantity  55-gallon 
drums.  However,  DEA  determined  that 
while  clandestine  operations  would 
have  difficulty  handling  tank-truck 
shipments  they  will  be  able  to  divert 
smaller,  self-contained  receptacles  of 
GBL,  i.e.,  containers  of  55-gallons  or 
less.  Accordingly,  DEA  declined  to 
propose  a  threshold  of  multiple  quantity 
55-gallon  drums. 

DEA  also  considered  exempting 
smaller  quemtities  of  GBL,  such  as  those 
below  75  grams.  However,  because  these 
smaller  quantities  would  be  desirable  to 
those  who  would  manufacture 
"individual  use"  quantities  of  GHB,  or 
consume  the  GBL  without  chemical 
conversion  to  GHB,  DEA  decided  not  to 
propose  this  exemption.  Further,  most 
legitimate  GBL  is  distributed  in  larger 
quantities.  Quantities  of  75  grams  and 
less  is  restricted  mostly  to  chemical 
clearinghouses  that  supply  researchers. 


The  amoimt  of  GBL  distributed  in  these 
quantities  is  relatively  small.  The 
minimal  regulatory  relief  from 
exemption  of  smaU  quantity 
distributions  in  GBL,  weighed  against 
its  diversion  without  fear  of  reprisal, 
convinced  DEA  not  to  propose  small 
quantity  exemptions. 

Regulatory  Certifications 

Regulatory  Flexibility,  and  Small 
Business  Concerns 

This  NPRM  will  not  have  a  significant 
economic  impact  on  small  business. 
Pub.  L.  106-172  amended  the  CSA  to 
make  GBL  a  List  I  chemical  effective 
February  18.  2000.  Regulatory  impact 
due  to  registration  requirements  were 
addressed  in  the  Final  Rule  "Placement 
of  gamma-butyrolactone  in  List  I  of  the 
Controlled  Substances  Act  (21  U.S.C. 
802(34))"  (65  FR  21645).  hi  that  final 
rule,  DEA  concluded  that  making  GBL 
a  List  I  chemical  would  not  have  a 
significant  economic  impact.  That 
conclusion  was  based  on  an  estimated 
number  of  new  registrants  and  that  all 
distributions  in  GBL  are  regulated.  This 
NPRM  does  not  add  new  regulatory 
controls.  In  fact,  it  proposes  to  eliminate 
some  large-scale  industrial  transactions 
from  the  definition  of  "regulated 
transaction."  thus  granting  additional 
relief  to  industry.  DEA  identified 
approximately  16,330  kilograms  as  the 
Tnininiiiin  amount  available  by  tank- 
truck.  DEA  determined  that  clandestine 
operations  will  have  difficulty  handling 
tank-truck  shipments  but  will  be  able  to 
divert  self-contained  shipments  of  GBL, 
i.e.,  containers  of  55-gallons  or  less. 
Therefore,  DEA  is  proposing  to  exempt 
tank-truck  sized  shipments  (16,000 
kilograms  or  more,  net  weight)  from  the 
requirements  of  this  regulation. 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  605(b)),  the 
Deputy  Administrator  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Section  1(b),  Principles  of 
Regulation.  DEA  has  determined  that 
this  rule  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866, 
Section  3(f),  Regulatory  Planning  and 
Review,  and  accordingly  this  rule  has 
not  been  reviewed  by  the  office  of 
Management  and  Budget. 

Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
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3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Paperwork  Reduction  Act 

This  rulemaking  imposes  no 
recordkeeping  or  reporting  requirements 
on  registrants.  No  information  collection 
request  is  necessary. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
govenmients.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  this  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  cost  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

The  DEA  makes  every  effort  to  write 
clearly.  If  you  have  suggestions  as  to 
how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Patricia  M. 
Good,  Chief,  Liaison  and  policy  Section, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  telephone  (202) 
307-7297. 

List  of  Subjects  in  21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  II 
chemicals,  reporting  requirements. 

For  the  reasons  set  out  above.  21  CFR 
part  1310  is  proposed  to  be  amended  to 
read  as  follows: 


PART  1310-{AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802.  830,  871(b). 

2.  Section  1310.04(g)(1)  is  proposed  to 
be  amended  by  adding  a  new  paragraph 
to  read  as  follows: 

f  1310.04    Maintenance  of  records. 

***** 

(g)*  *  ' 
{!)*.* 

(ii)  Gamma-Butyrolactone  (Other 
names  include:  GBL;  Dihydro-2(3H)- 
furanone;  1.2-Butanolide;  1,4- 
Butanolide;  4-Hydroxybutanoic  acid 
lactone;  gamma-hydroxybutyric  acid 
lactone) 
***** 

3.  Section  1310.08  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (j) 
to  read  as  follows: 

§1310.08    ExchNtod  transactions. 

***** 

(j)  Domestic,  import,  and  export 
distributions  of  gamma-butyrolactone 
weighing  16,000  kilograms  (net  weight) 
or  more  in  a  single  container. 

Dated:  October  16,  2001. 
Asa  Hutchinson, 
Administrator. 

[PR  Doc.  01-26741  Filed  10-23-01:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Sudace  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-093-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  West  Virginia  surface 
mining  regulatory  program  (the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  The  program 
amendment  consists  of  changes  to  the 
Code  of  West  Virginia  (W.  Va.  Code)  as 
contained  in  Enrolled  Senate  Bill  5003. 
The  amendment  provides  for  the 
creation  of  a  special  reclamation  fund 
advisory  council,  and  additional 
revenues  for  the  West  Virginia  special 


reclamation  fund  by  increasing  the 
special  reclamation  tax.  The  amendment 
is  intended  to  improve  the  effectiveness 
of  the  West  Viipnia  program  and  to 
revise  the  program  to  be  consistent  with 
SMCRA  and  the  Federal  regulations. 
This  document  gives  the  times  and 
locations  that  the  West  Virginia  program 
and  proposed  amendment  are  available 
for  your  inspection,  the  comment  period 
during  which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  until  4:30  p.m.  (local  time), 
on  November  23,  2001.  If  requested,  we 
will  hold  a  public  hearing  or  meeting  on 
the  amendment  on  November  19,  2001. 
We  will  accept  requests  to  speak  at  the 
hearing  until  4:30  p.m.  (local  time),  on 
November  8,  2001. 
ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Mr.  Roger  W. 
Calhoun,  Director,  Charleston  Field 
Office  at  the  address  listed  below. 

You  may  review  copies  of  the  West 
Virginia  program,  the  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  below  during  normal  business 
hours,  Monday  through  Friday, 
excluding  holidayr  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting OSMs Charleston  Field 
Office. 

Mr.  Roger  W.  Calhoun.  Director, 
Charleston  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street, 
East.  Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158.  E-mail: 
c/i/o@osnjre^ov. 
West  Virginia  Department  of 
Environmental  Protection,  10 
Mcjunkin  Road,  Nitro.  West  Virginia 
25143,  Telephone:  (304)  759-0510. 
The  proposed  amendment  will  be 
posted  at  the  Department's  Internet 
page:  http://www.dep.state.wv.us. 
In  addition,  you  may  review  copies  of 
the  amendment  during  regular  business 
hours  at  the  following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Area 
Office,  75  High  Street,  Room  229,  P.O. 
Box  886,  Morgantown.  West  Virginia 
26507,  Telephone:  (304)  291-4004. 
(By  Appointment  Only) 
office  of  Surface  Mining  Reclamation 
and  Enforcement,  Beckley  Area 
Office,  323  Harper  Park  Drive.  Suite  3. 
Beckley,  West  Virginia  25801, 
Telephone:  (304)  255-5265. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
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Field  Office:  Telephone:  (304)  347- 

7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

II.  Description  of  the  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations    | 

I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  pennits  a 
State  to  assiune  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*   *  *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *   * 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  West  Virginia  program 
in  the  January  21, 1981,  Federal 
Register  (46  FR  5915-5956).  You  can 
also  find  later  actions  concerning  West 
Virginia's  program  and  program 
amendments  at  30  CFR  948.10.  948.12, 
948.13,  948.15.  and  948.16.  | 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  17,  2001 
(Administrative  Record  Number  WV- 
1237),  the  West  Virginia  Department  of 
Environmental  Protection  (WVDEP) 
notified  OSM  of  proposed  legislation 
that  was  approved  during  a  special 
session  of  the  West  Virginia  Legislature. 
By  letter  dated  September  24,  2001 
(Administrative  Record  Number  WV- 
1238).  the  WVDEP  sent  us  a  proposed 
amendment  to  its  program  under 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
amendment  was  submitted  in  response 
to  OSMs  30  CFR  part  733  notification 
of  June  29,  2001  (Administrative  Record 
Number  WV-1218).  It  is  also  intended 
to  improve  the  effectiveness  of  the  West 
Virginia  program  and  to  address 
required  program  amendments  at  30 
CFR  948.16(jjj),  (kkk).  and  011). 

While  the  proposed  program 
amendment  consists  of  Enrolled  Senate 
Bill  5003,  which  was  signed  by  the 
Governor  on  October  4,  2001 ,  we  are 
making  available  for  public  review  and 
comment  Engrossed  Senate  Bill  5003. 


Engrossed  Senate  Bill  5003  is  identical 
to  Enrolled  Senate  Bill  5003  except  that 
the  former  clearly  shows,  via  underline 
and  strikethrough,  all  the  statutory 
language  that  has  been  added  or  deleted 
from  the  W.Va.  Code  as  a  result  of 
Senate  Bill  5003. 

The  program  amendment  adds  new 
W.  Va.  Code  section  22-1-17 
concerning  the  establishment  of  the 
special  reclamation  fund  advisory 
council.  The  amendment  also  revises 
the  provisions  of  W.  Va.  Code  sections 
22-3-11  concerning  the  special 
reclamation  tax,  and  section  22-3-12 
concerning  site-specific  bonding.  You 
will  find  the  full  amended  language  of 
West  Virginia's  program  amendment 
quoted  below. 

1.  W.  Va.  Code  22-1-17    Special 
Reclamation  Fund  Advisory  Council 

This  provision  is  new,  and  provides 
for  the  creation  of  a  special  reclamation 
fund  advisory  council.  The  new 
language  is  quoted  below. 
Article  1.  Division  of  Environmental 
Protection 

22-1-17.  Special  reclamation  fund 
advisory  council. 

(a)  There  is  hereby  created  within  the 
department  of  environmental  protection  a 
special  reclamation  fund  advisory  council. 
The  councils  purpose  is  to  ensure  the 
effective,  efficient  and  financially  stable 
operation  of  the  special  reclamation  fund. 
The  special  reclamation  advisory  council 
shall  consist  of  eight  members,  including  the 
secretary  of  the  department  of  environmental 
protection,  or  his  or  her  designee,  the 
treasurer  of  the  state  of  West  Virginia,  or  his 
or  her  designee,  the  director  of  the  national 
mine  land  reclamation  center  at  West 
Virginia  university  and  five  members  to  be 
appointed  by  the  governor  with  the  advice 
and  consent  of  the  Senate. 

(b)  Each  appointed  member  of  the  council 
shall  be  selected  based  on  his  or  her  ability 
to  serve  on  the  council  and  effectuate  its 
purposes.  The  governor  shall  appoint,  from  a 
list  of  three  names  submitted  by  the  major 
trade  association  representing  the  coal 
industry  regulated  under  article  three  of  this 
chapter,  a  member  to  represent  the  interests 
of  the  industry.  The  governor  shall  appoint, 
from  a  list  of  three  names  submitted  by 
organizations  advocating  environmental 
protection,  one  member  to  represent  the 
interest  of  environmental  protection 
organizations.  The  governor  shall  appoint, 
from  a  list  of  four  names  submitted  by  the 
coal  mining  industry  and  the  organizations 
advocating  environmental  protection,  one 
member  who.  by  training  and  profession,  is 
an  actuary  or  an  economist.  The  governor 
shall  appoint,  from  a  list  of  three  names 
submitted  by  the  united  mine  workers  of 
America,  one  member  to  represent  the 
interest  of  coal  miners.  The  governor  shall 
appoint  a  member  to  represent  the  interests 
of  the  general  public. 

{cl  The  terms  of  all  members  shall  begin  on 
the  first  day  of  July,  two  thousand  two.  The 


secretary  shall  be  an  ex  officio,  nonvoting 
member  and  serve  as  chairperson  of  the 
council.  The  terms  of  the  governor's 
appointees  shall  be  for  six  years.  Appointees 
may  be  reappointed  to  serve  on  the  council. 
The  terms  of  the  appointed  members  first 
taking  office  are  to  be  expired  as  designated 
by  the  governor  at  the  time  of  the 
nomination,  two  at  the  end  of  the  second 
year,  two  at  the  end  of  the  forth  year  and  one 
at  the  end  of  the  sixth  year.  As  the  original 
appointments  expire,  each  subsequent 
appointment  will  be  for  a  full  six-year  term. 
Any  appointed  member  whose  term  has 
expired  shall  serve  until  a  successor  has  been 
duly  appointed  and  qualified.  Any  person 
appointed  to  fill  a  vacancy  is  to  serve  only 
for  the  unexpired  term. 

(d)  Appointed  members  of  the  council 
shall  be  paid  the  same  compensation  and 
expense  reimbursement  as  is  provided  for 
members  of  the  Legislature  pursuant  to 
sections  six'and  eight,  article  two-a.  chapter 
four  of  this  code.  Council  members  who  are 
state  employees  or  officials  shall  be 
reimbursed  for  expenses  in  accordance  with 
the  applicable  agency's  policy. 

(e)  The  council  shall  meet  at  the  call  of  the 
chairperson  or  his  or  her  designee,  but  not 
less  than  once  every  six  months.  The 
secretary  shall  provide  funds  for  necessary 
administrative  and  technical  services  for  the 
council  from  the  special  reclamation  fund. 

(f)  The  council  shall,  at  a  minimum: 

(1)  Study  the  effectiveness,  efficiency  and 
financial  stability  of  the  special  reclamation 
fund  with  an  emphasis  on  development  of  a 
financial  process  that  ensures  long-term 
stability  of  the  special  reclamation  program; 

(2)  Identify  and  define  problems  associated 
with  the  special  reclamation  fund,  including, 
but  not  limited  to.  the  enforcement  of  federal 
and  state  law.  regulation  and  rules  pertaining 
to  contemporaneous  reclamation; 

(3)  Evaluate  bond  forfeiture  collection, 
reclamation  efforts  at  bond  forfeiture  sites 
and  compliance  with  approved  reclamation 
plans  as  well  as  any  modifications; 

(4]  Provide  a  forum  for  a  full  and  fair 
discussion  of  issues  relating  to  the  special 
reclamation  fund; 

(5)  Contract  with  a  qualified  actuary  who 
shall  make  a  determination  as  to  the  special 
reclamation  fund's  fiscal  soundness.  This 
determination  shall  be  completed  on  the 
thirty-first  day  of  December,  two  thousand 
four,  and  every  four  years  thereafter.  The 
review  is  to  include  an  evaluation  of  the 
present  and  prospective  assets  and  liabilities 
of  the  special  reclamation  fund;  and 

(6)  Study  and  recommend  to  the 
Legislature  alternative  approaches  to  the 
current  funding  scheme  of  the  special 
reclamation  fund,  considering  revisions 
which  will  assure  futiu^  proper  reclamation 
of  all  mine  sites  and  continued  financial 
viability  of  the  state's  coal  industry. 

(g)  On  or  before  the  first  day  of  January, 
two  thousand  three,  and  every  year 
thereafter,  the  council  shall  submit  to  the 
Legislature  and  the  governor  a  report  on  the 
adequacy  of  the  special  reclamation  tax  and 
the  fiscal  condition  of  the  special  reclamation 
fund.  The  report  shall,  at  a  minimum, 
contain: 

(11  A  recommendation  as  to  whether  or  not 
any  adjustments  to  the  special  reclamation 
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tax  should  be  made  considering  the  cost, 
timeliness  and  adequacy  of  bond  forfeiture 
reclamation,  including  water  treatment; 

(2)  A  discussion  of  the  council's  required 
study  issues  as  set  forth  in  subsection  (f)  of 
this  section;  and 

(3)  The  availability  of  federal  abandoned 
mine  lands  funds  for  West  Virginia 
reclamation  projects. 

2.  W.  Va.  Code  22-3-11  Bonds 

Subsection  22-3-1 1(a)  is  amended  to 
provide  that  the  penal  amount  of  the 
bond  shall  be  not  less  than  one 
thousand  dollars  nor  more  than  five 
thousand  dollars  for  each  acre  or 
fraction  thereof.  The  existing 
requirement  that  the  minimum  amoimt 
of  bond  furnished  for  any  type  of 
reclamation  bonding  is  ten  thousand 
dollars  is  relocated  within  this 
subsection. 

Subsection  22-3-1 1(g)  is  amended  by 
adding  a  reference  to  section  22-1-17. 
As  amended,  the  moneys  accrued  in  the 
special  reclamation  fund  are  reserved 
only  for  the  piuposes  set  forth  in 
sections  22-3-11  and  22-1-17. 
Language  is  added  which  provides  that 
moneys  in  the  special  reclamation  fund 
may  be  spent  to  reclaim  abandoned 
lands  where  the  amount  of  bond  posted 
and  forfeited  is  less  less  than  the  actual 
cost  of  reclamation,  "and  where  the 
land  is  not  eligible  for  abandoned  mine 
land  reclamation  funds  under  article 
two  of  this  chapter."  Language  is 
deleted  that  limits  expenditures  from 
the  special  reclamation  fund  for  the 
purpose  of  designing,  constructing  and 
maintaining  water  treatment  systems 
when  they  are  required  for  a  complete 
reclamation  of  the  affected  lands  to  25 
percent  of  the  fees  collected.  This 
revision  is  intended  to  satisfy  the 
required  amendment  at  30  CFR 
948.16(jjj).  As  amended,  the  provision 
provides  that  the  secretary  may  use  the 
special  reclamation  fund  for  the  purpose 
of  designing,  constructing  and 
maintaining  water  treatment  systems 
where  they  are  requi^ed  for  a  complete 
reclamation  of  the  affected  lands.  Also, 
the  words  "articles  two  and  four  of  this 
chapter"  are  deleted  from  the  sentence 
which  identifies  the  administrative 
provisions  for  which  up  to  10  percent  of 
the  special  reclamation  funds  may  be 
spent. 

Subsection  22-3-1 1(h)  is  amended  by 
adding  language  that  provides  for  a  new 
per-ton  special  reclamation  tax  on 
surface  coal  mining  operations  . 

Subsections  22-3-1  l(i)  and  (j)  are 
amended  by  adding  references  to  the 
special  reclamation  tax. 

Subsection  22-3-1  l(k)  is  amended  by 
adding  a  reference  to  the  special 
"reclamation"  tax  and  by  deleting  the 


last  sentence  which  provided  that  the 
special  reclamation  tax  "shall  be 
collected  whenever  the  liabilities  of  the 
state  established  in  this  subsection 
exceed  the  accrued  amount  in  the 
fund."  This  revision  is  intended  to 
satisfy  the  required  amendment  at  30 
CFR  948.16  (kkk). 

New  subsection  22-3-1  l(n)  is  added 
to  provide  that  the  amendments  to 
section  22-3-11  will  become  effective 
upon  the  approval  by  OSM. 

The  amended  section  22-3-1 1  is 
quoted  below. 

Article  3.  Surface  Coal  Mining  and 
Reclamation  Act 

22-3-11.  Bonds;  amount  and  method  of 
bonding;  bonding  requirements;  special 
reclamation  tax  and  fund;  prohibited  acts; 
period  of  bond  liability. 

(a)  After  a  surface  mining  permit 
application  has  been  approved  pursuant  to 
this  article,  but  before  a  permit  has  been 
issued,  each  operator  shall  furnish  a  penal 
bond,  on  a  form  to  be  prescribed  and 
furnished  by  the  secretary,  payable  to  the 
state  of  West  Virginia  and  conditioned  upon 
the  operator  faithfully  performing  all  of  the 
requirements  of  this  article  and  of  the  permit. 
The  penal  amount  of  the  bond  shall  be  not 
less  than  one  thousand  dollars  nor  more  than 
five  thousand  dollars  for  each  acre  or  fraction 
thereof:  Provided,  That  the  minimum  amount 
of  bond  furnished  for  any  type  of  reclamation 
bonding  shall  be  ten  thousand  dollars.  The 
bond  shall  cover:  (1)  The  entire  permit  area; 
or  (21  that  increment  of  land  within  the 
permit  area  upon  which  the  operator  will 
initiate  and  conduct  surface  mining  and 
reclamation  operations  within  the  initial 
term  of  the  permit.  If  the  operator  chooses  to 
use  incremental  bonding,  as  succeeding 
increments  of  surface  mining  and 
reclamation  operations  are  to  be  initiated  and 
conducted  within  the  p>ermit  area,  the 
operator  shall  file  with  the  secretary  an 
additional  bond  or  bonds  to  cover  the 
increments  in  accordance  with  this  section: 
Provided,  however,  That  once  the  operator 
has  chosen  to  proceed  with  bonding  either 
the  entire  permit  area  or  with  incremental 
bonding,  the  operator  shall  continue  bonding 
in  that  manner  for  the  term  of  the  permit. 

(b)  The  period  of  liability  for  bond 
coverage  begins  with  issuance  of  a  permit 
and  continues  for  the  full  term  of  the  permit 
plus  any  additional  period  necessary  to 
achieve  compliance  with  the  requirements  in 
the  reclamation  plan  of  the  permit. 

(c)  (1)  The  form  of  the  bond  shall  be 
approved  by  the  secretary  and  may  include, 
at  the  option  of  the  operator,  surety  bonding, 
collateral  bonding  (including  cash  and 
securities),  establishment  of  an  escrow 
account,  self-bonding  or  a  combination  of 
these  methods.  If  collateral  bonding  is  used, 
the  operator  may  elect  to  deposit  cash  or 
collateral  securities  or  certificates  as  follows: 
Bonds  of  the  United  States  or  its  possessions, 
of  the  federal  land  bank  or  of  the 
homeowners'  loan  corporation;  full  faith  and 
credit  general  obligation  bonds  of  the  state  of 
West  Virginia,  or  other  states,  and  of  any 
county,  district  or  municipality  of  the  state 


of  West  Virginia  or  other  states;  or  certificates 
of  deposit  in  a  bank  in  this  state,  which 
certificates  shall  be  in  favor  of  the 
department.  The  cash  deposit  or  market 
value  of  such  securities  or  certificates  shall 
be  equal  to  or  greater  than  the  penal  sum  of 
the  bond.  The  secretary  shall,  upon  receipt  of 
any  deposit  of  cash,  securities  or  certificates, 
promptly  place  the  same  with  the  treasurer 
of  the  state  of  West  Virginia  whose  duty  it 
is  to  receive  and  hold  the  same  in  the  name 
of  the  state  in  trust  for  the  purpose  for  which 
the  deposit  is  made  when  the  permit  is 
issued.  The  operator  making  the  deposit  is 
entitled,  from  time  to  time,  to  receive  from 
the  state  treasurer,  upon  the  written  approval 
of  the  secretary,  the  whole  or  any  portion  of 
any  cash,  securities  or  certificates  so 
deposited,  upon  depositing  with  him  or  her 
in  lieu  thereof,  cash  or  other  securities  or 
certificates  of  the  classes  herein  specified 
having  value  equal  to  or  greater  than  the  sum 
of  the  bond. 

(2)  The  secretary  may  approve  an 
alternative  bonding  system  if  it  will:  (1) 
Reasonably  assure  that  sufficient  funds  will 
be  available  to  complete  the  reclamation, 
restoration  and  abatement  provisions  for  all 
permit  areas  which  may  be  in  default  at  any 
time;  and  (2)  provide  a  substantial  economic 
incentive  for  the  permittee  to  comply  with  all 
reclamation  provisions. 

(d)  The  secretary  may  accept  the  bond  of 
the  applicant  itself  without  separate  surety 
when  the  applicant  demonstrates  to  the 
satisfaction  of  the  secretary  the  existence  of 
a  suitable  agent  to  receive  service  of  process 
and  a  history  of  financial  solvency  and 
continuous  operation  sufficient  for 
authorization  to  self-insure. 

(e)  It  is  unlawful  for  the  owner  of  surface 
or  mineral  rights  to  interfere  with  the  present 
operator  in  the  discharge  of  the  operator's 
obligations  to  the  state  for  the  reclamation  of 
lands  disturbed  by  the  operator. 

(f)  All  bond  releases  shall  be  accomplished 
in  accordance  with  the  provisions  of  section 
twenty-three  of  this  article. 

(g)  The  special  reclamation  fund 
previously  created  is  continued.  The  moneys 
accrued  in  the  fund,  including  interest,  are 
reserved  solely  and  exclusively  for  the 
purposes  set  forth  in  this  section  and  section 
seventeen,  article  one  of  this  chapter.  The 
fund  shall  be  administered  by  the  secretar)' 
who  is  authorized  to  expend  the  moneys  in 
the  fund  for  the  reclamation  and 
rehabilitation  of  lands  which  were  subjected 
to  permitted  surface  mining  operations  and 
abandoned  after  the  third  day  of  August,  one 
thousand  nine  hundred  seventy-seven,  where 
the  amount  of  the  bond  posted  and  forfeited 
on  the  land  is  less  than  the  actual  cost  of 
reclamation,  and  where  the  land  is  not 
eligible  for  abandoned  mine  land  reclamation 
funds  under  article  two  of  this  chapter.  The 
secretary  shall  develop  a  long-range  planning 
process  for  selection  and  prioritization  of 
sites  to  be  reclaimed  so  as  to  avoid  inordinate 
short-term  obligations  of  the  assets  in  the 
fund  of  such  magnitude  that  the  solvency  of 
the  fund  is  jeopardized.  The  se<:relary  may 
use  the  special  reclamation  fund  for  the 
purpose  of  designing,  constructing  and 
maintaining  water  treatment  systems  when 
they  are  required  for  a  complete  reclamation 
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of  the  affected  lands  described  in  this 
subsection.  The  secretary  may  also  expend  an 
amount  not  to  exceed  ten  percent  of  the  total 
annual  assets  in  the  fund  to  implement  and 
administer  the  provisions  of  this  article  and, 
as  they  apply  to  the  surface  mine  board, 
articles  one  and  four,  chapter  twenty-two-b  of 
this  code. 

(h)  Prior  to  the  first  day  of  January,  two 
thousand  two,  every  person  conducting  coal 
surface  mining  operations  shall  contribute 
into  the  fund  a  sum  equal  to  three  cents  per 
ton  of  clean  coal  mined.  For  tax  periods 
commencing  on  and  after  the  first  day  of 
January,  two  thousand  two.  every  person 
conducting  coal  surface  mining  shall 
contribute  into  the  fund  as  follows:  (t)  For 
a  period  not  to  exceed  thirty-nine  months, 
seven  cents  per  ton  of  clean  coal  mined:  and 
(2)  an  additional  seven  cents  per  ton  of  clean 
coal  mined.  The  tax  shall  be  levied  upon 
each  ton  of  clean  coal  severed  or  clean  coal 
obtained  from  refuse  pile  and  slurry  pond 
recovery  or  clean  coal  from  other  mining 
methods  extracting  a  combination  of  coal  and 
waste  material  as  part  of  a  fuel  supply  on  or 
after  the  first  day  of  January,  two  thousand 
two.  The  additional  .seven-cent  tax  shall  be 
reviewed  and,  if  necessary,  adjusted  annually 
by  the  Legislature  upon  recommendation  of 
the  council  pursuant  to  the  provisions  of 
section  seventeen,  article  one  of  this  chapter: 
Provided,  That  the  tax  may  not  be  reduced 
until  the  special  reclamation  fund  has 
sufficient  moneys  to  meet  the  reclamation 
responsibilities  of  the  state  established  in  this 
section. 

(i)  This  special  reclamation  tax  shall  be 
collected  by  the  state  tax  commissioner  in  the 
same  manner,  at  the  same  time  and  upon  the 
same  tonnage  as  the  minimum  severance  tax 
imposed  by  article  twelve-b,  chapter  eleven 
of  this  code  is  collected:  Provided,  That 
under  no  circumstance  shall  the  special 
reclamation  tax  be  construed  to  be  an 
increase  in  either  the  minimum  severance  tax 
imposed  by  said  article  or  the  severance  tax 
imposed  by  article  thirteen  of  said  chapter. 

(j)  Every  person  liable  for  payment  of  the 
special  reclamation  tax  shall  pay  the  amount 
due  without  notice  or  demand  for  payment. 

(k)  The  tax  commissioner  shall  provide  to 
the  secretary'  a  quarterly  listing  of  all  persons 
known  to  be  delinquent  in  payment  of  the 
special  reclamation  tax.  The  secretary  may 
take  the  delinquencies  into  account  in 
making  determinations  on  the  issuance, 
renewal  or  revision  of  any  permit. 

(1)  The  tax  commissioner  shall  deposit  the 
fees  collected  with  the  treasurer  of  the  state 
of  West  Virginia  to  the  credit  of  the  special 
reclamation  fund.  The  moneys  in  the  fund 
shall  be  placed  by  the  treasurer  in  an  interest- 
bearing  account  with  the  interest  being 
returned  to  the  fund  on  an  annual  basis. 

(ra)  At  the  beginning  of  each  quarter,  the 
secretary  shall  advise  the  state  tax 
commissioner  and  the  governor  of  the  assets, 
excluding  payments,  expenditures  and 
liabilities,  in  the  fund. 

(n)  To  the  extent  that  this  section  modifies 
any  powers,  duties,  functions  and 
responsibilities  of  the  department  that  may 
require  approval  of  one  or  more  federal 
agencies  or  officials  in  order  to  avoid 
disruption  of  the  federal-state  relationship 


involved  in  the  implementation  of  the  federal 
Surface  Mining  Control  and  Reclamation  Act. 
30  U.S.C.  1270  by  the  state,  the  modifications 
will  become  effective  upon  the  approval  of 
the  modifications  by  the  appropriate  federal 
agency  or  official. 

3.  Section  22-3-12    Site-Specific 
Bonding 

Subsection  22-3-1 2(b)  is  deleted  in 
its  entirety,  and  the  remaining 
subsections  relettered. 

Various  clarifying  word  changes  have 
been  made  to  subsections  22-3-12(b) 
through  (d)  (formeriy  (c)  through  (e)). 

Subsection  22-3-1 2{f)  has  been 
deleted  in  its  entirety. 

The  amended  section  22-3-12  is 
quoted  below. 

22-3-12.  Site-specific  bonding;  legislative 
rule;  contents  of  legislative  rule;  legislative 
intent. 

(a)  Notwithstanding  the  provisions  of 
section  eleven  of  this  article,  the  secretary 
may  establish  and  implement  a  site-specific 
bonding  system  in  accordance  with  the 
provisions  of  this  section. 

(b)  A  legislative  rule  proposed  or 
promulgated  pursuant  to  this  section  must 
provide,  at  a  minimum,  for  the  following: 

(1)  The  penal  amount  of  a  bond  shall  be 
not  less  than  one  thousand  dollars  nor  more 
than  five  thousand  dollars  per  acre  or 
fraction  thereof 

(2)  Every  bond,  subject  to  the  limitations  of 
subdivision  (1)  of  this  subsection,  shall 
reflect  the  relative  potential  cost  of 
reclamation  associated  with  the  activities 
proposed  to  be  permitted,  which  would  not 
otherwise  be  reflected  by  bonds  calculated  by 
merely  applying  a  specific  dollar  amount  per 
acre  for  the  permit. 

(3)  Every  bond,  subject  to  the  provisions  of 
subdivision  (1)  of  this  subsection,  shall  also 
reflect  an  analysis  under  the  legislative  rule 
of  various  factors,  as  applicable,  which  affect 
the  cost  of  reclamation,  including,  but  not 
limited  to:  (A)  The  general  category  of 
mining,  whether  surface  or  underground:  (B) 
mining  techniques  and  methods  proposed  to 
be  utilized;  (C)  support  facilities,  fixtures," 
improvements  and  equipment;  (D) 
topography  and  geology;  and  (E)  the  potential 
for  degrading  or  improving  water  quality. 

(c)  A  legislative  rule  proposed  or 
promulgated  pursuant  to  the  provisions  of 
this  section  may,  in  addition  to  the 
requirements  of  subsection  (b)  of  this  section, 
provide  for  a  consideration  of  other  factors 
determined  to  be  relevant  by  the  secretary. 
For  example,  the  rule  may  provide  for  the 
following: 

(1)  A  consideration  as  to  whether  the  bond 
relates  to  a  new  permit  application,  a  renewal 
of  an  existing  permit,  an  application  for  an 
incidental  boundary  revision  or  the 
reactivation  of  an  inactive  permit: 

(2)  A  consideration  of  factors  which  may 
result  in  environmental  enhancement,  as  in 
a  case  where  remining  may  improve  water 
quality  or  reduce  or  eliminate  existing 
highwalls,  or  a  permitted  operation  may 
create  or  improve  wetlands;  or 

(3)  An  analysis  of  various  factors  related  to 
the  specific  permit  applicant,  including,  but 


not  limited  to:  (A)  The  prior  mining 
experience  of  the  applicant  with  the 
activities  sought  to  be  permitted:  and  (B)  the 
history  of  the  applicant  as  it  relates  to  prior 
compliance  with  statutory  and  regulatory 
requirements  designed  to  protect,  maintain  or 
enhance  the  environment  in  this  or  any  other 
state. 

(d)  It  is  the  intent  of  the  Legislature  that  a 
legislative  rule  proposed  or  promulgated 
pursuant  to  the  provisions  of  this  section 
shall  be  constructed  so  that  when  the 
findings  of  fact  by  the  division  |Sic]  of 
environmental  protection  with  respect  to  the 
proposed  mining  activity  and  the  particular 
permit  applicant  coincide  with  the  particular 
factors  or  criteria  to  be  considered  and 
analyzed  under  the  rule,  the  rule  will  direct 
a  conclusion  as  to  the  amount  of  the  bond  to 
be  required,  subject  to  rebuttal  and  refutation 
of  the  findings  by  the  applicant.  To  the  extent 
practicable,  the  rule  shall  limit  subjectivity 
and  discretion  by  the  secretary  and  the 
division  [Sic]  in  fixing  the  amount  of  the 
bond. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments,  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  we  approve  the  amendment, 
it  will  become  part  of  the  West  Virginia 
program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendation(s).  In  the  final 
rulemaking,  we  will  not  necessarily 
consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Charleston  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  NO. 
WV-093-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Charleston  Field  office  at 
(304) 347-7158. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during  our 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
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Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
towm,  must  state  this  prominently  at  the 
beginning  of  their  comment  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing 

If  you  vnsh  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:30  p.m.  (local  time),  on  November  8, 
2001.  We  will  arrange  the  location  and 
time  of  the  hearing  with  those  persons 
requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak,  we 
will  not  hold  the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  tmtil  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  schedided  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  schedided  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

If  you  are  disabled  and  need  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  the  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regiUations. 


Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  such  program  is  drafted 
and  promulgated  by  a  specific  State,  not 
by  OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenunents  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
^ergy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  affect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 


expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significemt  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulation. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  nde  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions  or  Federal,  State,  or  local 
government  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abiUty 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  oased  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
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counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
detennination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  milUon  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector.  | 

List  of  Subjects  in  30  CFR  ^art  948 

Intergovernmental  relations,  Surface 
mining,  Undergroimd  mining. 

Dated:  October  4,  2001.        I 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 

Coordinating  Center. 

(FR  Doc.  01-26770  Filed  10-23-01;  8:45  am) 

BIUJNG  CODE  431(M»-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  173 

[USCG-1999-6094] 

RIN2115-AF87 


Raising  tha  Thraahold  of  Property 
Damage  tar  Reports  of  Accidents 
Involving  Recreational  Vessels 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  The  Coast  Guard  is  reopening 
the  period  for  public  comment  on  a 
partial  suspension  of  rule  with  request 
for  comments  published  on  June  26, 
2001.  The  chairman  of  a  subcommittee 
of  the  National  Association  of  State 
Boating  Law  Administrators  (NASBLA) 
asked  mat  we  reopen  the  comment 
period  so  his  subcommittee  could 
discuss  the  rule  at  their  meeting  in 
October  2001  and  submit  a  comment  to 
the  docket.  We  are  reopening  the  period 
^or  30  days  so  the  subcommittee  and 
other  interested  persons  can  submit 
comments. 

DATES:  Comments  must  reach  the  docket 
on  or  before  November  23.  2001. 
ADDRESSES:  Identify  your  comments  and 
related  material  by  the  docket  number 
for  this  rulemaking  (USCG-1 999-6094). 
To  make  sure  they  do  not  enter  the 
docket  more  than  once,  please  submit 
them  by  only  one  of  the  following 
means: 

(1)  By  mail  to  the  Docket  Management 
Facility.  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 


(2)  By  hand-delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Internet 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaldng.  Comments  and  material 
received  firom  the  public,  as  well  as 
dociunents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  at  the  address  listed 
above  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  http://dms.dot.gov. 
You  may  obtain  a  copy  of  this  partial 
suspension  of  final  ride  by  calling  the 
Infoline  of  the  U.S.  Coast  Guard  at  1- 
800-368-5647,  or  read  it  on  the 
Internet,  at  the  Web  site  for  the  Office 
of  Boating  Safety,  at  http:// 
www.uscgboating.org  or  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  Bruce 
Schmidt.  Project  Manager,  Office  of 
Boating  Safety,  U.S.  Coast  Guard,  by 
telephone  at  202-267-0955  or  by  e-mail 
at  bschmidt@comdt.uscg,mil.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

The  early  regulatory  history  for  this 
ndemaking  appears  in  the  preamble  of 
the  final  rule  entitled  "Raising  the 
Threshold  of  Property  Damage  for 
Reports  of  Accidents  Involving 
Recreational  Vessels"  (66  FR  21671 
(May  1,2001)). 

Reason  for  Partial  Suspension  of 
EfiiectiTe  Date 

After  we  issued  the  final  rule  on  May 
1.  2001,  a  State  boating-law 
administrator  expressed  concern  about  a 
provision  in  the  rule  requiring  reports  of 
all  collisions  involving  two  or  more 
vessels  resulting  exclusively  in  damage 
to  property,  regardless  of  the  amoimt  of 
such  damage. 

CurrenUy,  few  States  have  statutory 
authority  to  require  reports  of  multi- 


vessel  accidents  that  result  neither  in 
personal  injury  nor  in  any  damage  to 
property.  Further,  States'  legislative 
calendars  precluded  compliance  by  the 
published  effective  date,  July  2,  2001. 
We  note  that  States'  legislation  would 
be  uimecessary  if  our  provision  for 
reporting  collisions  of  two  or  more 
vessels  included  a  threshold  of  $500, 
since  all  States  do  now  maintain  such 
a  threshold.  Because  of  the  concern 
raised  about  the  impact  of  omi  provision 
on  States'  legislation,  the  Coast  Guard 
delayed  implementation  of  that 
provision,  in  33  CFR  173.55(a)(3), 
requiring  a  report  whenever  "*  *  *a 
collision  occurs  involving  two  or  more 
vessels,  regardless  of  the  amoimt  of 
damage  to  property;  *  *  *",and 
provided  a  90-day  comment  period  on 
the  provision. 

Reason  for  Reopening  the  Comment 
Period 

In  response  to  the  notice  of  partial 
suspension  of  effective  date,  we 
received  28  comments,  including  a 
request  from  the  Chairman  of  the 
Boating  Accident  Investigation 
Reporting  and  Analysis  Committee 
(BAIRAC)  of  NASBLA  to  extend  the 
comment  period  beyond  the  meeting  of 
BAIRAC  in  October  2001.  We  are 
reopening  the  comment  period  until 
November  23.  2001  to  let  BAIRAC 
discuss  the  suspended  provision  at  that 
meeting  and  submit  a  comment  to  the 
docket.  We  are  also  reopening  it  to 
anyone  else  who  would  like  to  submit 
a  comment,  but  please  do  not  re-submit 
comments  already  in  the  docket. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting  your 
comments  to  the  Docket  Management 
Facility  as  specified  in  ADDRESSES. 
Please  submit  comments  and  materials 
related  only  to  the  provision  in  33  CFR  ' 
173.55(a)(3),  requiring  a  report 
whenever"*  *  *  a  collision  occurs 
involving  two  or  more  vessels, 
regardless  of  the  amount  of  damage  to 
property;  *  *  *".  We  will  consider 
comments  received  during  this 
reopened  comment  period  and  may 
change  33  CFR  173.55(a)(3)  in  response 
to  the  comments. 

Dated:  October  18.  2001. 
Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard,  Acting 
Assistant  Commandant  for  Operations. 
(PR  Doc.  01-26814  Filed  10-23-01;  8:45  am) 
MLUNG  COOe  401O-1S-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart272 
[FRL-7014-8] 

Indiana:  Incorporation  by  Reference  of 
Approved  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  codify 
in  part  272  of  Title  40  of  the  Code  of 
Federal  Regulations  (CFR)  Indiana's 
authorized  hazardous  waste  program. 
EPA  will  incorporate  by  reference  into 
the  CFR  those  provisions  of  the  State 
statutes  and  r^ulations  that  are 
authorized  and  federally  enforceable.  In 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register,  the  EPA  is 
codifying  and  incorporating  by 
reference  the  State's  hazardous  waste 
program  as  an  immediate  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  Agency  has  explained  the  reasons 
for  this  codification  and  incorporation 
by  reference  in  the  preamble  to  the 
immediate  final  nde.  If  EPA  does  not 
receive  adverse  written  comments,  the 
immediate  final  rule  will  become 
effective  and  the  Agency  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  written  comments,  EPA 
will  withdraw  the  immediate  final  rule 
and  it  will  not  take  effect.  EPA  will  then 
address  public  comments  in  a  later  final 
rule  based  on  this  proposal.  EPA  may 
not  provide  further  opportimity  for 
comment.  Any  parties  interested  in 
comimenting  on  this  action  must  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  November  23, 
2001. 

ADDRESSES:  Mail  written  conmients  to 
Gary  Westefer,  Indiana  Regidatory 
Specialist,  U.S.  EPA  Region  5,  DM-7J, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-7450. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Westefer  at  the  address  listed  in 
ADDRESSES  and  (312)  886-7450. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  )uly  3.  2001. 
David  A.  Ullrich. 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  01-26683  Filed  10-23-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2381 ,  MM  Doctot  No.  01-296,  RM- 
10299] 

Radio  Broadcasting  Services;  Camden, 
AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  280A  at  Camden,  Alabama, 
providing  the  community  with 
additional  local  FM  service.  The 
coordinates  for  Channel  280A  at 
Camden  are  32-04-21  and  87-13-52. 
There  is  a  site  restriction  10.7 
kilometers  (6.6  miles)  northeast  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  December  3.  2001,  and  reply 
comments  on  or  before  December  18, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  shoxdd  serve  the 
petitioner,  as  follows:  Charles  Crawford, 
4553  Bordeaux  Avenue,  Dallas,  Texas 
75205. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-298.  adopted  October  3.  2001  and 
released  October  12.  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center.  Portals  11. 
445  Twelfth  Street,  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi^m  the  Conunission's 
duplicating  contractor,  Qualex 
Litemational,  Portals  U.  445  12th  Street. 
SW..  Room  CY-B402.  Washington,  DC 
20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aoI.com. 

Provisions  of  the  Regidatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Malting  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADK)  BROADCAST 
SERVICES 

l.The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§154,  303,  334  and 
336. 

{73.202    [AmendMl] 

2.  Section  73.202(b),  Uie  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  adding  Channel  280A  at  Camden. 
Federal  Communications  Commission. 
Jfiiin  A.  Karousoe, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  h4ass  Media  Bureau. 

[FR  Doc.  01-26751  Filed  10-23-01;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPvt73 

[DA  01-2376;  MM  Oodwt  No.  01-291 ;  RM- 
10301;  MM  Doclwt  No.  01-292;  RM-10302; 
MM  Oodm  No.  01-293;  RM-10303;  MM 
DocM  No.  01-294;  RM-10304;  MM  Doetot 
No.  01-295;  RM-10305] 

Radio  Broadcasting  Services; 
Cherokas;  OK;  Bslllnger.  TX;  Crowell, 
TX;  Eldorado,  TX;  and  Jayton,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  new 
allotments  to  Cherokee,  OK;  Ballinger, 
TX;  Crowell,  TX;  Eldorado.  TX  and 
Jayton,  TX.  The  Commission  requests 
comments  on  a  petition  filed  by  Maurice 
Salsa,  proposing  the  allotment  of 
Channel  237C2  at  Cherokee.  OK,  as  that 
community's  first  local  aural 
transmission  service.  Channel  237C2 
can  be  allotted  to  Cherokee  at  a 
restricted  site  located  23.9  kilometers 
southwest  of  the  community,  utilizing 
coordinates  36-39-27  NL  and  98-35-45 
WL.  See  SUPPLEMENTARY  INFORMATION, 
infra. 

DATES:  Comments  must  be  filed  on  or 
before  December  3.  2001.  and  reply 
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comments  on  or  before  December  18, 
2001. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioners,  as  follows:  Maurice  Salsa, 
5616  Evergreen  Valley  Drive.  Kingwood, 
TX  77345  (petitioner  for  Cherokee,  OK); 
Jeraldine  Anderson.  1702  Cypress  Drive, 
Irving,  TX  75061  (petitioner  for 
Ballinger.  TX;  Crowell,  TX;  and 
Eldorado.  TX);  and  Linda  Crawford. 
3500  Maple  Ave..  #1320,  Dallas.  TX 
75219  (petitioner  for  Jayton,  TX). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-291;  MM  Docket  No.  01-292:  MM 
Docket  No.  01-293;  MM  Docket  No.  01- 
294:  and  MM  Docket  No.  01-295. 
adopted  October  3.  2001,  and  released 
October  12,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Street.  SW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  Qualtex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 

In  addition  to  the  above,  the 
Commission  requests  comments  on  a 
petition  filed  by  Jeraldine  Anderson 
proposing  the  allotment  of  Channel 
238A  at  Ballinger,  Texas,  as  that 
community's  second  local  commercial 
FM  service.  Channel  238A  requires  a 
site  restriction  12.8  kilometers  southeast 
of  the  commimity,  utilizing  coordinates 
31-38-03  NLand  99-53-13  WL. 
Additionally,  as  Ballinger,  Texas,  is 
located  within  320  kilometers  of  the 
U.S. -Mexico  border,  concurrence  of  the 
Mexican  government  will  be  requested 
for  this  allotment. 

The  Commission  farther  requests 
comments  on  a  petition  filed  by 
Jeraldine  Anderson  proposing  the 
allotment  of  Channel  250C3  at  Crowell, 
Texas,  as  that  community's  potential 
second  local  FM  transmission  service. 
Channel  250C3  requires  a  site  restriction 
3.1  kilometers  southwest  of  the 
community,  utilizing  coordinates  33- 
57-54  NL  and  99-44-59  WL. 

The  Commission  further  requests 
comments  on  a  petition  filed  by 
Jeraldine  Anderson  proposing  the 
allotment  of  Channel  293A  at  Eldorado, 
Texas,  as  an  additional  local 


commercial  FM  transmission  service  at 
that  community.  Channel  293A  requires 
a  site  restriction  1.3  kilometers 
southwest  of  the  community,  utilizing 
coordinates  30-51-14  NL;  100-36-43 
WL.  Additionally,  as  Eldorado  is  located 
within  320  kilometers  of  the  U.S.- 
Mexico border,  concurrence  of  the 
Mexican  government  will  be  requested 
for  this  allotment. 

The  Commission  further  requests 
comments  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  231A  at  Jayton,  Texas,  as  that 
community's  first  local  aural 
transmission  service.  Channel  231A  can 
be  allotted  to  Jayton  at  city  reference 
coordinates  33-14-53  NL  and  100-34- 
24  WL. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi^m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiecls  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154.  303,  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Cherokee,  Channel 
237C2. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  238A  at  Ballinger; 
Crowell,  Channel  250C3;  Channel  293A 
at  Eldorado;  and  Jayton,  Chamiel  231A. 

Federal  Communications  Commission. 

lohn  A.  Karoiuos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  01-26749  Filed  10-23-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  aiKl  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Thiaspi  callfomicum 
(Kneeland  Prairie  Penny-cress) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Thiaspi  califomicum 
(Kneeland  Prairie  penny-cress). 
Approximately  30  hectares  (74  acres)  in 
Humboldt  County,  California,  are 
proposed  for  designation  as  critical 
habitat.  If  this  proposal  is  made  final, 
section  7  of  the  Act  requires  Federal 
agencies  to  ensure  that  any  actions  they 
fund,  authorize,  or  carry  out  do  not 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  otber  relevant  impacts 
when  specifying  any  particular  area  as 
critical  habitat. 

We  solicit  data  and  comments  bom 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  this  proposal  prior  to 
final  designation  to  incorporate  or 
address  new  information  received 
during  the  comment  period. 
DATES:  We  will  accept  comments  until 
December  24,  2001.  Public  hearing 
requests  must  be  received  by  December 
10,  2001. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Project  Leader, 
Areata  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  1655 
Heindon  Road,  Areata,  California  95521^. 

2.  You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
FWl_kneeIandpennycress@fws.gov.  See 
the  Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

3.  You  may  hand-deliver  comments  to 
our  Areata  Fish  and  Wildlife  Office  at 
the  address  given  above. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business, 
hours  at  the  above  address. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Halstead,  Project  Leader,  Areata 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  1655  Heindon  Road, 
Areata,  California  95521  (telephone  707/ 
822-7201;  facsimile  707/822-8411). 
SUPPLEMENTARY  INFORMATION: 

Background 

Thiaspi  califomicum  (Kneeland 
Prairie  penny-cress)  is  a  perennial 
member  of  the  mustard  family 
(Brassicaceae).  The  species  grows  from 
9.5  to  12.5  centimeters  (3.7  to  4.9 
inches)  tall  with  a  basal  cluster  of  green 
to  purplish,  sparsely  toothed  leaves. 
Leaves  borne  along  the  stem  are  sessile 
(without  a  stalk)  with  entire  to  toothed 
margins.  The  white  flowers  have 
strongly  ascending  flower  stalks. 
Thiaspi  califomicum  flowers  from  April 
to  June.  The  fiuit  is  a  sharply  pointed 
silicle  (a  short  fioiit  typically  no  more 
than  two  to  three  times  longer  than 
wide),  and  is  elliptic  to  obovate,  without 
wings,  and  with  an  ascending  stalk. 

Serano  Watson  (1882)  first  described 
Thiaspi  califomicum  based  on  a 
collection  made  by  Volney  Rattan  fi^m 
among  rocks  at  Kneeland  Prairie  at  760 
meters  (m)  (2,500  feet  (ft))  elevation. 
Jepson  (1925)  later  referred  to  it  as  T. 
alpestre  var.  califomicum.  Munz  (1959) 
referred  to  the  taxon  as  T.  glaucum  var. 
hesperium;  however,  he  segregated  it  as 
T.  califomicum  in  his  supplement 
(Mimz  1968).  Holmgren  (1971)  assigned 
the  name  Thiaspi  montanum  var. 
califomicum.  Finally,  the  taxon  was 
returned  to  T.  califomicum  in  the 
current  Jepson  Manual  (Hickman  1993; 
Rollins  1993). 

Thiaspi  califomicum  is  endemic  to 
serpentine  soils  in  Kneeland  Prairie, 
located  in  the  outer  north  coast  range  of 
Humboldt  County,  California. 
Serpentine  soils  are  derived  from 
ultramafic  rocks  (rocks  with  unusually 
large  amounts  of  magnesium  and  iron). 
The  entire  known  distribution  of  T. 
califomicum  occurs  on  Ashfield  Ridge 
at  elevations  ranging  &t)m  792  to  841  m 
(2,600  to  2,760  ft). 

Plant  communities  in  Kneeland 
Prairie  include  the  following:  California 
annual  and  introduced  perennial 
grasslands;  seasonal  and  perennial 
wetlands;  and  mixed  oak/Douglas-fir 
woodlands  (SHN  1997).  Boulder 
outcrops  in  Kneeland  Prairie  form 
scattered  knobs  that  protrude  out  of  the 
grasslands.  The  majority  of  these 
outcrops  are  volcanic  rock  types  such  as 
greenstone  pillow  basalt,  basalt,  tuff,  or 
agglomerates  (State  of  California  1975). 
Along  Ashfield  Ridge  and  nearby  side 
ridges,  many  of  the  outcrops  are 
serpentine  (State  of  California  1975). 
The  serpentine  outcrops  exhibit  a 


distinctive  flora  compared  to  the 
surroimding  grassland  (SHN  2001).  In 
addition  to  Thiaspi  califomicum, 
serpentine  outcrops  on  Ashfield  Ridge 
support  the  following  two  special 
interest  plants,  both  considered  as  rare 
by  the  California  Native  Plant  Society: 
Fritillaria  purdyi  (Purdy's  fritillary)  and 
Astragalus  rattanii  (Rattan's  milk-vetch) 
(SHN  1997). 

Little  is  known  about  the  reproductive 
biology  of  Thiaspi  califomicum.  Some 
members  of  the  genus,  such  as  T. 
montanum,  are  known  to  be 
outbreeding,  while  others,  such  as  T. 
alpestre,  are  primarily  self-pollinating 
(Holmgren  1971).  Due  to  its  very  close 
taxonomic  relationship  to  T.  montanum, 
T.  califomicum  is  almost  certainly  an 
outbreeder.  The  principal  pollinators 
are  believed  to  be  generalist  bees  and/ 
or  flies  (SHN  2001). 

The  only  known  occurrence  of 
Thiaspi  califomicum  includes  five 
relatively  distinct  groups  of  plants  all 
located  within  300  m  (980  ft)  of  each 
other.  The  area  occupied  by  the  species 
is  divided  by  the  Kneeland  Airport  and 
Moimtain  View  Road.  We  do  not  know 
if  genetic  interchange  occurs  between 
plants  in  these  separate  groups: 
therefore,  the  five  areas  will  be  referred 
to  as  individual  colonies.  The  location 
was  described  as  consisting  of  three 
colonies  in  1990  (Imper  1990;  SHN 
2001);  a  fourth  colony  was  discovered  in 
1999  (SHN  2001),  and  one  additional 
colony  in  2001  (SHN  2001). 

In  1997,  the  largest  colony  was 
estimated  at  10,840  plants  (SHN  1997); 
this  estimate  was  later  corrected  to 
9,919  plants  (SHN  2001).  The  sizes  of 
the  other  two  colonies  known  in  1997 
were  140  and  40  plants  (SHN  1997); 
therefore,  the  total  revised  estimate  in 
1997  was  10,099  plants.  In  2001.  the 
total  number  of  Thiaspi  califomicum 
plants  was  estimated  at  approximately 
5,293  (SHN  2001),  with  5,142  plants  at 
the  largest  colony,  and  90  plants,  30 
plants,  16  plants,  and  15  plants  at  the 
four  smaller  colonies.  These  data 
suggest  the  total  number  of  plants  has 
declined  by  about  48  percent  since 
1997,  even  though  two  new  small 
colonies  have  been  discovered  (SHN 
2001). 

Historically,  several  land  use 
activities  may  have  altered  the 
distribution  and  abimdance  of  Thiaspi 
califomicum  colonies.  These  activities 
included  construction  of  the  county 
road  in  the  1800s  (currently  Mountain 
View  Road),  the  Kneeland  Airport  in 
1964,  and  the  California  Department  of 
Forestry  &  Fire  Protection  (CDFFP) 
helitack  base  in  1980.  Prior  to  1964. 
suitable  habitat  for  T.  califomicum  on 
Ashfield  Ridge  consisted  of  two 


serpentine  patches  (1.9  hectares  (ha) 
(4.7  acres  (ac))  and  0.6  ha  (1.4  ac))  and 
scattered  smaller  patches  of  0.01  ha  . 
(0.02  ac)  to  0.2  ha  (0.6  ac)  in  size.  The 
two  larger  serpentine  outcrops  formed  a 
semi-continuous  ridgetop  exposure 
covering  more  than  2.4  ha  (6  ac). 
extending  in  an  east-west  direction 
along  the  top  of  the  ridge  in  the  area 
now  occupied  by  the  airstrip,  county 
road,  and  helitack  base  (SHN  2001). 

Construction  of  the  county  road, 
airstrip,  and  helitack  base  fragmented 
the  two  largest  patches  of  suitable 
habitat  into  four  relatively  isolated 
patches.  The  construction  also  reduced 
the  total  available  habitat  by 
approximately  50  percent.  No  data  are 
available  on  the  distribution  or  number 
of  individuals  prior  to  this  habitat 
alteration.  However,  anecdotal  evidence 
indicates  that  prior  to  this  habitat  loss 
these  colonies  occupied  more  area  or 
formed  one  large  colony.  The  impacts 
on  population  or  community  processes 
from  this  habitat  loss  and  possible 
population  reduction  are  unknown.  In 
general,  smaller  serpentine  outcrops  are 
known  to  support  fewer  native  species 
and  more  exotic  species  (Wolf  and 
Harrison  2001).  Smaller  outcrops  may 
also  be  more  vulnerable  to  recreational 
impacts,  trampling,  and  modification  of 
the  unique  serpentine  soil  chemistry  as 
a  result  of  enrichment  &t)m  the 
surrounding  meadow  system  (SHN 
2001).  All  of  these  factors,  in  addition 
to  a  reduction  and/or  fragmentation  of 
the  site,  increase  the  likelihood  of 
extinction. 

In  2001 ,  all  the  known  colonies 
occupied  an  estimated  0.3  ha  (0.8  ac). 
divided  among  the  five  colonies  as 
follows:  0.29  ha  (0.72  acre);  0.02  ha 
(0.05  ac);  0.008  ha  (0.02  ac);  0.004  ha 
(0.01  ac);  and  0.002  ha  (0.005  ac).  The 
five  known  colonies  occur  on  three 
separate  serpentine  outcrops,  but 
currently  occupy  only  about  29  percent 
of  the  suitable  habitat  on  these  three 
outcrops  (total  area  1.1  ha  (2.8  ac)).  In 
addition  to  the  three  occupied  outcrops, 
fourteen  unoccupied  serpentine 
outcrops  occur  on  Ashfield  Ridge, 
ranging  in  size  from  0.01  ha  (0.02  ac)  to 
0.2  ha  (0.6  ac)  (combined  area  of  0.9  ha 
(2.2  ac)).  The  distances  between  the 
outcrops  range  from  10  m  to  85  m  (33 
ft  to  279  ft).  All  of  these  patches  are 
located  within  400  m  (1.312  ft)  of  the 
largest  T.  califomicum  colony. 
Serpentine  soils  contiguous  with  and  in 
the  vicinity  of  the  colonies  are  the  most 
likely  to  support  T.  califomicum  in  the 
future. 

Historic  records  for  Thiaspi 
califomicum  refer  to  Kneeland  Prairie 
and  Ashfield  Ridge  as  site  locations 
(Watson  1882:  Holmgren  1971).  Over  99 
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percent  of  the  serpentine  soils  in 
Kneeland  Prairie  occur  on  Ashfield 
Ridge.  Two  additional  small  serpentine 
outcrops  are  located  on  a  ridge 
approximately  4.8  kilometers  (km)  (3 
miles  (mi))  southwest  of  Ashfield  Ridge 
(State  of  California  1975).  We  do  not 
have  any  historic  records  to  show  that 
these  two  outcrops  were  once  occupied 
by  T.  califomicum  or  current  records  to 
indicate  that  they  are  occupied.  The 
next  nearest  known  serpentine  outcrops 
to  Kneeland  Prairie  occur  approximately 
6.4  km  (4  mi)  southeast  of  Ashfield 
Ridge  at  laqua  Buttes.  The  serpentine  at 
laqua  Buttes  supports  the  more 
widespread  T.  montanum.  No  evidence 
of  T.  califomicum  or  intergradation 
between  T.  califomicum  and  T. 
montanum  was  observed  during  surveys 
at  the  laqua  Buttes  site  in  2001  (SHN 
2001).  Thlaspi  montanum  also  occurs 
on  serpentine  soils  in  the  vicinity  of 
Horse  Mountain  approximately  24  km 
(15  mi)  northeast  of  Ashfield  Ridge 
(SHN  2001).  Evidence  that  the  historic 
range  of  T.  califomicum  ever  extended 
beyond  Kneeland  Prairie  does  not 
currently  exist  (SHN  2001). 

Previous  Federal  Action 

Federal  Government  actions  for 
Thlaspi  califomicum  began  when  we 
published  an  updated  notice  of  review 
(NOR)  for  plants  on  December  15, 1980 
(45  FR  82480).  This  notice  included  T. 
califomicum  (referred  to  as  T. 
montanum  var.  califomicum)  as  a 
category  2  candidate.  Category  2 
candidates  were  those  taxa  for  which 
data  in  our  possession  indicated  listing 
might  be  appropriate,  but  for  which 
additional  biological  information  was 
needed  to  support  a  proposed  rule.  On 
November  28, 1983.  we  pubhshed  a 
supplement  to  the  1980  NOR  (48  FR 
53640)  as  well  as  the  subsequent 
revision  on  September  27, 1985  (50  FR 
39526)  which  included  T.  m.  var. 
califomicum  as  a  category  2  candidate. 

We  published  revised  NORs  on 
February  21, 1990  (55  FR  6184)  and 
September  30.  1993  (58  FR  511440).  In 
both  notices,  we  included  Thlaspi 
montanum  var.  califomicum  as  a 
category  1  candidate.  Category  1 
candidates  are  those  taxa  for  which  we 
have  on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals, 
but  issuance  of  the  proposed  rules  are 
precluded  by  other  pending  listing 
proposals  of  higher  priority.  In  our 
February  28, 1996,  Federal  Register 
Notice  of  Review  of  Plant  and  Animal 
Taxa  that  are  Candidates  for  Listing  as 
Endangered  or  Threatened  Species 
(CNOR)  (61  FR  7595),  we  discontinued 
designation  of  multiple  categories  of 


candidates.  Only  those  taxa  meeting  the 
definition  of  former  category  1  are  now 
considered  candidates  for  listing. 
Thlaspi  montanum  var.  califomicum 
was  included  as  a  candidate  species  in 
the  February  28, 1996,  notice.  Our 
September  19,  1997,  CNOR  (62  FR 
49397)  included  T.  califomicum  as  a 
candidate  for  listing. 

On  February  12,  1998  (63  FR  7112), 
we  published  a  proposal  to  list  Thlaspi 
califomicum  as  endangered.  Our 
October  25, 1999,  CNOR  (64  FR  57533) 
included  T.  califomicum  as  a  taxon 
proposed  for  listing  as  endangered.  The 
final  rule  listing  T.  califomicum  as  an 
endangered  species  was  published  on 
February  9,  2000  (65  FR  6332). 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficicd 
to  the  species.  At  the  time  Thlaspi 
califomicum  was  proposed,  we 
determined  that  designation  of  critical 
habitat  for  T.  califomicum  was  not 
prudent  because  of  a  concern  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  could  increase  the 
vulnerability  of  this  species  to  incidents 
of  collection  and  vandalism.  We  also 
indicated  that  designation  of  critical 
habitat  was  not  prudent  because  we 
believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered. 

A  series  of  court  decisions  for  a 
variety  of  species  overturned  our 
determinations  that  designation  of 
critical  habitat  would  not  be  prudent 
(e.g..  Natural  Resources  Defense  Council 
V.  U.S.  Department  of  the  Interior  113  F. 
3d  1121  (9th  Cri.  1997);  Conservation 
Council  for  Hawaii  \.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  reexamined  the  question 
of  whether  designation  of  critical  habitat 
for  Thlaspi  califomicum  was  prudent. 
At  the  time  T.  califomicum  was  listed, 
we  found  that  designation  of  critical 
habitat  w£is  prudent. 

On  Jime  17, 1999,  our  failure  to  issue 
final  rules  for  listing  Thlaspi 
califomicum  and  nine  other  plant 


species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  10  species 
was  challenged  in  Southwest  Center  for 
Biological  Diversity  and  California 
Native  Plant  Society  v.  Babbitt  (Case  No. 
C99-2992  (N.D.Cal')).  On  May  19,  2000, 
the  U.S.  District  Court  for  the  Northern 
District  of  California  issued  an  order 
setting  the  timetable  for  the 
promulgation  of  the  critical  habitat 
designations.  We  agreed  to  complete  the 
proposed  critical  habitat  designations 
for  the  10  species  by  September  30, 
2001.  However,  in  mid-September  2001, 
plaintiffs  agreed  to  a  brief  extension  of 
this  due  date  xmtil  October  19,  2001.  We 
will  make  our  final  critical  habitat 
determinations  no  later  than  May  1 , 
2002. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Areas 
outside  the  geographic  area  currently 
occupied  by  the  species  shall  be 
designated  as  critical  habitat  only  when 
a  designation  limited  to  its  present 
range  would  be  inadequate  to  ensure  the 
conservation  of  the  species. 

Conservation  is  denned  in  section 
3(3)  of  the  Act  as  the  use  of  all  methods 
and  procedures  which  are  necessary  to 
bring  any  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 
Regulations  xmder  50  CFR  424.02(j) 
define  special  management 
considerations  or  protection  to  mean 
any  methods  or  procedures  useful  in 
protecting  the  physical  and  biological 
features  of  the  environment  for  the 
conservation  of  listed  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (i.e.,  areas  on  which  are 
found  the  primary  constituent  elements, 
as  defined  at  50  CFR  424.12(b)). 

When  we  designate  critical  habitat  at 
the  time  of  listing,  as  required  under 
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Section  4  of  the  Act,  or  under  short 
court-ordered  deadlines,  we  may  not 
have  the  information  necessary  to 
identify  all  areas  which  are  essential  for 
the  conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

We  will  designate  ordy  ciurently 
known  essential  areas.  Essential  areas 
should  already  have  the  features  and 
habitat  characteristics  that  are  necessary 
to  sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  We  will  not  designate  areas 
that  do  not  now  have  the  primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b),  that  provide  essential 
life  cycle  needs  of  the  species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424.12(e)).  Accordingly,  we  do 
not  designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  scientific  and 
commercial  data  demonstrate  that  the 
luoccupied  areas  are  essential  for  the 
conservation  needs  of  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments, 
unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 


Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  available 
scientific  information  in  determining 
which  areas  are  essential  for  the 
conservation  of  Thlaspi  califomicum. 
This  information  included  data  from  the 
following  sources:  1993  United  States 
Geological  Survey  (USGS)  1:24,000 
scale  3.75'  infrared  color  digital 
orthophotographic  quarter  quadrangle 
images:  geologic  map  of  the  Van  Duzen 
River  Basin  (State  of  California  1975); 
1962  panchromatic  1:12,000  scale  aerial 
photograph  HCN-222-17;  ownership 
parcels  from  the  Humboldt  County 
Planning  Department,  updated  as  of 
August  2000;  recent  biological  surveys 
and  reports;  and  discussions  with 
botanical  experts.  We  also  conducted  or 
contracted  for  site  visits,  either  ciusory 
or  more  extensive,  at  locations  on 
private  lands  where  access  had  been 
obtained,  on  State  lands  managed  by 
CDFFP,  and  on  public  lands  managed 
by  Six  Rivers  National  Forest  and  the 
Biu^au  of  Land  Management,  including 
laqua  Buttes  and  Board  Camp  Moimtain. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 
behavior:  food,  water,  air.  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

The  long-term  probability  of  siuvival 
and  recovery  of  Thlaspi  califomicum  is 
dependent  upon  a  number  of  factors, 
including  protection  of  serpentine  sites 
containing  existing  colonies;  protection 
of  all  serpentine  sites  on  Ashfield  Ridge 
to  allow  for  recolonization  or  expansion; 
preservation  of  the  connectivity 
between  serpentine  sites  to  allow  gene 
flow  between  the  colonies  through 
poUinator  activity  and  seed  dispersal 
mechanisms;  and  protection  and 
maintenance  of  proximal  areas  for  the 
survival  of  pollinators  and  seed 
dispersal  agents.  In  addition,  the  small. 


fragmented  distribution  of  this  species 
makes  it  especially  vulnerable  to  edge 
effects  from  adjacent  activities,  such  as 
the  spread  of  non-native  species;  nearby 
uses  of  herbicides  and  pesticides; 
livestock  grazing;  and  erosion  due  to 
natiual  or  diverted  flow  patterns. 
Based  on  our  knowledge  of  this 
species  to  date,  the  primary  constituent 
elements  of  critical  habitat  for  Thlaspi 
califomicum  consist  of,  but  are  not 
limited  to: 

(1)  Thin  rocky  soils  that  have 
developed  on  exposures  of  serpentine 
subsUates  (SHN  2001); 

(2)  Plant  conununities  that  support  a 
relatively  sparse  assemblage  of 
serpentine  indicator  or  facultative- 
serpentine  indicator  species,  including 
various  native  forbs  and  grasses  but  not 
trees  or  shrubs,  such  that  competition 
for  space  and  water  (both  above  and 
below  ground),  and  light  is  reduced, 
compared  to  the  surrounding  habitats 
(SHN  2001).  Known  associated  species 
include:  Festuca  rubra  (red  fescue), 
Koeleria  macrantha  (junegrass).  Elymus 
glaucus  (blue  wildrye),  Eriophyllum 
lanatum  (woolly  sunflower),  Lomatium 
macrocarpum  (large- fruited  lomatium). 
and  Viola  hallii  (Hall's  violet)  (SHN 
2001); 

(3)  Serpentine  substrates  that  contain 
15  percent  or  greater  (by  surface  area)  of 
exposed  gravels,  cobbles,  or  larger  rock 
fragments,  which  may  contribute  to 
alteration  of  factors  of  microcfimate, 
including  surface  drainage  and  moisture 
availability,  exposure  to  wind  and  sun, 
and  temperature  (SHN  2001);  and 

(4)  Prairie  grasslands  and  oak 
woodlands  located  within  30  m  (100  ft) 
of  the  serpentine  outcrop  area  on 
Ashfield  Ridge.  Protection  of  these 
habitats  is  essential  to  the  conservation 
of  the  Thlaspi  califomicum  in  that  it 
will  provide  connectivity  among  the 
serpentine  sites,  help  to  maintain  the 
hydrologic  and  edaphic  integrity  of  the 
serpentine  sites,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  our  delineation  of  the  critical 
habitat  unit,  we  selected  areas  to 
provide  for  the  conservation  of  Thlaspi 
califomicum  at  the  only  location  it  is 
known  to  occur.  Adult  individuals  of 
the  species  are  currently  only  growing 
on  approximately  0.3  ha  (0.8  ac)  of  land 
on  Ashfield  Ridge  in  Kneeland  Prairie. 
However,  the  area  essential  for  the 
conservation  of  the  species  is  not 
restricted  solely  to  the  area  where  the 
plant  is  physically  visible.  It  must 
include  an  area  large  enough  to 
maintain  the  ecological  functions  upon 
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which  the  species  depends  [e.g.,  the 
hydrologic  and  edaphic  conditions). 

We  first  mapped  all  the  known  T. 
califomicum  occiurences.  Due  to  the 
historic  loss  and  fragmentation  of  the 
largest  patches  of  suitable  habitat,  we 
also  mapped  all  suitable  habitat  in 
proximity  to  the  known  occurrences. 
Maintaining  the  number  and 
distribution  of  serpentine  outcrops  on 
Ashfield  Ridge  will  help  to  ensure  the 
long-term  viability  of  T.  califomicum,  as 
high-quality  habitat  patches  in  close 
proximity  to  a  source  population  which 
have  the  highest  likelihood  of  future 
occupancy  (Murphy  et  al.  1990). 
Protection  of  these  outcrops  will 
provide  a  range  in  habitat  conditions, 
for  example,  moistiue  availability, 
temperature,  and  wind  exposure,  which 
will  optimize  the  opportunities  for 
recolonization  or  expansion  and  reduce 
the  likelihood  of  extinction  due  to 
stochastic  events.  They  will  also 
provide  protection  of  undetected  T. 
califomicum  colonies  and  seed  banks. 

We  also  mapped  grasslands  and  oak 
woodlands  surrounding  the  serpentine 
outcrops.  These  areas  provide 
connectivity  between  all  serpentine 
outcrops;  maintain  the  hydrologic  and 
edaphic  integrity  of  the  serpentine  sites; 
and  support  biological  agents  of 
pollination  and  seed  dispersal  deemed 
necessary  for  the  conservation  of  the 
species.  Inclusion  of  the  grasslands  and 
oak  woodlands  will  also  minimize 
impacts  to  the  serpentine  outcrops 
resulting  from  external  peripheral 
influences,  such  as  erosion,  grazing,  or 
the  spread  of  exotic  species. 

At  this  time,  we  do  not  propose  to 
designate  as  critical  habitat  any 
serpentine  outcrops  within  Kneeland 
Prairie,  other  than  the  outcrops  on 
Ashfield  Ridge.  Serpentine  outcrops  not 
located  on  Ashfield  Ridge,  however, 
may  also  be  necessary  for  the 
conservation  of  Thlaspi  califomicum. 
Since  T.  califomicum  has  an  extremely 
restricted  range,  establishment  at  new 
locations  may  be  necessary  to  provide 
insurance  against  stochastic  events.  A 
draft  recovery  plan  for  this  species  has 
not  been  completed.  The  recovery  plan 
may  provide  additional  guidcmce 
regarding  areas  essential  for  the 
conservation  of  the  species.  If  necessary, 
we  will  reexamine  our  critical  habitat 
designation  after  completion  of  the 
recovery  plan. 

We  considered  ownership  status  in 
proposing  areas  as  critical  habitat. 
Thlaspi  califomicum  is  known  only  to 
occur  on  State,  county,  and  private 
lands.  We  could  not  depend  on  Federal 
lands  for  critical  habitat  designation 
because  we  are  not  currently  aware  of 


any  Federal  lands  occupied  by  this 
taxon.  We  are  not  aware  of  any  Tribal 
lands  in  or  near  our  proposed  critical 
habitat  imit  for  T.  califomicum. 
However,  should  we  learn  of  any  Tribal 
lands  in  the  vicinity  of  the  critical 
habitat  designation  subsequent  to  this 
proposal,  we  will  coordinate  with  the 
Tribes  before  making  a  final 
determination  as  to  whether  any  Tribal 
lands  should  be  included  as  critical 
habitat  for  T.  califomicum. 

We  used  a  geographic  information 
system  (CIS)  to  facilitate  the 
identification  of  proposed  critical 
habitat.  We  used  information  from 
recent  biological  surveys  and  reports; 
discussions  with  botanical  experts;  and 
locations  of  serpentine  soils  to  create 
CIS  data  layers.  The  serpentine  soil  sites 
were  derived  from  a  geologic  map, 
infrared  color  digital  orthophotos,  and 
global  positioning  system  data  collected 
in  the  field  during  2000  and  2001.  These 
data  layers  were  created  on  a  base  of 
1:24.000  scale  USGS  3.75'  infrared  color 
digital  orthophotographic  quarter 
quadrangle  images.  We  used  the  data 
layers  to  map  the  primary  constituent 
elements.  We  defined  the  bovmdaries  for 
the  proposed  critical  habitat  imit  by 
overlaying  this  map  with  a  100-m 
Universal  Transverse  Mercator  (UTM) 
North  American  Datum  of  1927 
(NAD27)  grid  and  removing  all  NAD27 
grid  cells  that  did  not  contain  the 
primary  constituent  elements. 

In  selecting  areas  of  proposed  critical 
habitat,  we  attempted  to  avoid 
developed  areas  and  other  lands 
unlikely  to  contribute  to  the 
conservation  of  Thlaspi  califomicum. 
However,  we  did  not  map  the  critical 
habitat  unit  in  sufficient  detail  to 
exclude  all  such  areas.  Existing  features 
and  structuj«s  within  the  critical  habitat 
unit  boundary,  such  as  buildings,  roads, 
airports,  and  other  paved  areas  will  not 
contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions 
limited  to  these  areas,  therefore,  would 
not  trigger  a  section  7  consultation, 
unless  they  affect  the  species  and/or 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Special  Management  Consideradoiu 

As  noted  in  the  Critical  Habitat 
section,  "special  management 
considerations  or  protection"  is  a  term 
that  originates  in  the  definition  of 
critical  habitat.  We  believe  the  proposed 
area  may  require  special  management 
considerations  or  protection  because 
Thlaspi  califomicum  occupies  an 
extremely  localized  range  and  the 
number  of  individuals  may  be 
declining.  Potential  threats  to  the 


habitat  of  T.  califomicum  include: 
Expansion  of  Kneeland  Airport  and 
GDFFP  helitack  base;  road  realignment; 
fires  caused  by  airplane  or  vehicular 
accidents;  contaminant  spills;  erosion; 
application  of  herbicides  and  pesticides; 
livestock  grazing;  and  introduction  and 
spread  of  exotic  species. 

Additional  special  management  is  not 
required  if  adequate  management  or 
protection  is  already  in  place.  Adequate 
special  management  considerations  or 
protection  is  provided  by  a  legally 
operative  plan/agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  manages 
for  the  long-term  conservation  of  the 
species.  Currently,  no  plans  meeting 
these  criteria  have  been  developed  for  T. 
califomicum. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  area 
described  below  includes  all  the 
primary  constituent  elements  discussed 
above,  and  constitutes  our  best 
assessment  at  this  time  of  the  areas 
needed  for  the  species'  conservation. 
Critical  habitat  is  being  proposed  for 
Thlaspi  califomicum  at  the  only 
location  it  is  known  to  occur.  We  are  not 
proposing  any  critical  habitat  units  that 
do  not  contain  the  species. 

We  propose  designating  one  imit  of 
critical  habitat,  comprising  30  ha  (74 
ac),  surrounding  Kneeland  Airport  and 
roughly  bisected  by  Moimtain  View 
Road.  The  uiut  includes  all  five  known 
colonies  and  all  other  serpentine 
outcrops  in  close  proximity  to  the 
colonies.  All  of  the  proposed  critical 
habitat  for  Thlaspi  califomicum  is 
located  on  Ashfield  Ridge  in  Kneeland 
Prairie,  Humboldt  County,  California. 
This  ridge  separates  the  Van  Ehizen  and 
Mad  River  basins  near  the  community  of 
Kneeland  in  central  Humboldt  County. 

The  unit  contains  approximately  2  ha 
(5  ac)  of  serpentine  soils.  Approximately 
16  percent  of  the  serpentine  soils  are 
known  to  be  occupied.  However, 
imdetected  colonies  may  exist  on  the 
serpentine  soils  within  the  unit.  The 
approximate  area,  by  land  ownership,  of 
this  unit  is  shown  in  Table  1. 
Approximately  5  percent  (2  ha  (4  ac))  of 
this  area  consists  of  State  lands,  while 
County  lands  comprise  approximately 
11  percent  (3  ha  (8  ac)),  and  private 
lands  comprise  approximately  84 
percent  (25  ha  (62  ac)).  No  Federal  lands 
are  within  the  proposed  critical  habitat 
unit.  This  species  is  not  currenUy 
known  to  occur  or  to  have  occurred 
historically  on  Federal  lands. 
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Table  1.— Approximate  Areas  and  Percent  of  Proposed  Critical  Habitat  of  Thlaspi  califomicum  in  Hectares 
.  (HA)  (Acres  (ac))  in  Humboldt  Odunty,  California,  by  Und  Ownership. 

[Estimates  reflect  the  total  area  within  critical  hat>itat  unit  txxjndaries) 


Ownership 


State 

Private  .... 
County  .... 
Federal  ... 
Total 


Hectares 


2 

25 

3 

0 

30 


Acres 


4 

62 

8 

0 

74 


Percent 

5 

84 

11 

0 

100 


Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Habitat  is  often  dynamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  luiderstand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
applicable  prohibitions  of  section  9,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  If  Thlaspi  califomicum  is 
discovered  outside  of  the  designated 
critical  habitat  area,  it  is  possible  that 
federally  funded  or  assisted  projects 
affecting  plants  outside  of  the 
designated  critical  habitat  area  may  still 
result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiu« 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planQing  efforts  calls 
for  a  different  outcome. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  actions  that  are  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat.  In  our  regulations  at 
50  CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*  *  *  a  direct 
or  indirect  alteration  that  appreciably 


diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  fix)m  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  considtation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  the  survival  and 
recovery  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed 


action(s).  The  conservation  measures  in 
a  conference  report  are  advisory.  If  a 
species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
F^eral  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  we 
would  ensure  that  the  permitted  actions 
do  not  jeopardize  the  species  or  destroy 
or  adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  maimer  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  irom  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  ConsequenUy,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
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has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  on  proposed 
-critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402.14. 
as  if  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  informatian  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  Thlaspi  califomicum  is  discovered 
on  Federal  lands,  those  activities  on 
Federal  lands  that  may  affect  Thlaspi 
califomicum  or  its  critical  habitat  would 
require  a  section  7  consultation. 
Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  Array 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act,  a  section 
10(a)(1)(B)  permit  from  the  Service,  or 
some  other  Federal  action,  including 
funding  (e.g..  Federal  Housing 
Administration  or  Federal  Emergency 
Management  Agency),  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal  and 
private  lands  that  are  not  federaUy 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe  within 
any  proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat  are 
those  that  appreciably  reduce  the  value 
of  critical  habitat  for  both  the  survival 
and  recovery  of  Thlaspi  califomicum. 
We  note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 


recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by 
Thlaspi  califomicum  is  not  likely  to 
result  in  a  regulatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  hsted  species.  Designation  of  critical 
habitat  in  areas  not  occupied  by  T. 
califomicum  may  result  in  an  additional 
regulatory  burden  when  a  Federal  nexus 
exists. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  but  are  not  limited  to: 

(1)  Ground  distiirbance  of  serpentine 
outcrops  and  grassland  and  oak 
woodland  areas,  including  but  not 
limited  to,  grading,  ripping,  tilling,  and 
paving; 

(2)  Alteration  of  serpentine  outcrops, 
including  but  not  limited  to,  removal  of 
boulders,  mining,  and  quarrying; 

(3)  Removing,  destroying,  or  altering 
vegetation  in  the  critical  habitat  unit, 
including  but  not  limited  to 
inappropriately  managed  livestock 
grazing,  clearing,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  recreational  activities,  and 
maintaining  an  unnatural  fire  regime 
either  through  fire  suppression  or 
prescribed  fires  that  are  too  fi«quent  or 
poorly  timed; 

(4)  Hydrojogic  changes  or  other 
activities  that  alter  surface  drainage 
patterns  resulting  in  erosion  of 
serpentine  outcrops  or  adjacent  areas, 
including  but  not  limited  to  water 
diversion,  groundwater  pumping, 
irrigation,  and  erosion  control; 

(5)  Construction  or  maintenance 
activities  that  destroy  or  degrade  critical 
habitat,  including  but  not  limited  to 
road  building,  building  construction, 
airport  expansion,  drilling,  and  culvert 
maintenance  or  installation; 

(6)  Application  or  runoff  of  pesticides, 
herbicides,  fertilizers,  or  other  chemical 
or  biological  agents;  and 

(7)  Emergency  response  and  clean-up 
of  fuel  or  other  contaminant  spills. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  development  on  private.  State, 


or  county  lands  requiring  permits  or 
funding  from  Federal  agencies,  such  as 
the  U.S.  Army  Corps  of  Engineers,  the 
Department  of  Housing  and  Urban 
Development,  the  Federal  Aviation 
Administration,  or  the  Federal  Highway 
Administration;  construction  of 
communication  sites  licensed  by  the 
Federal  Communications  Commission; 
and  authorization  of  Federal  grants  or 
loans.  These  actions  would  be  subject  to 
the  section  7  process.  Where  federally 
listed  wildlife  species  occur  on  private 
lands  proposed  for  development,  any 
habitat  conservation  plans  submitted  by 
the  applicant  to  secure  a  permit  to  take 
according  to  section  10(a)(1)(B)  of  the 
Act  would  be  subject  to  the  section  7 
consultation  process. 

U  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Project 
Leader,  Areata  Fish  and  Wildlife  Office 
(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Region  1 ,  Division  of 
Endangered  Species,  911  NE  11th 
Avenue,  Portland,  Otegon  97232-4181 
(503/231-6131,  facsimile  503/231- 
6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  no  habitat  conservation 
plans  (HCPs)  exist  that  include  Thlaspi 
califomicum  as  a  covered  species. 
However,  we  believe  that,  in  most 
instances,  the  benefits  of  excluding 
HCPs  frtjm  critical  habitat  designations 
will  outweigh  the  benefits  of  including 
them.  In  the  event  that  future  HCPs 
covering  T.  califomicum  are  developed 
within  the  boundaries  of  the  designated 
critical  habitat,  we  will  work  with 
applicants  to  ensme  that  the  HCPs 
provide  for  protection  and  management 
of  habitat  areas  essential  for  the 
conservation  of  this  species.  This  will 
be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  T. 
califomicum.  The  process  would  also 
enable  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species  in  the  context  of  constructing  a 
biologically  configured  system  of 
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interlinked  habitat  blocks.  We  will  also 
provide  technical  assistance  and  work 
closely  with  applicants  throughout  the 
development  of  any  future  HCPs  to 
identify  lands  essential  for  the  long-term 
conservation  of  T.  califomicum  and 
appropriate  management  for  those 
lands.  The  take  minimization  and 
mitigation  measures  provided  under 
such  HCPs  would  be  expected  to  protect 
the  essential  habitat  lands  proposed  as 
critical  habitat  in  this  rule. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  conunercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particiilar  area 
as  critical  habitat.  We  may  exclude  areas 
frx>m  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned.  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  prior  to  a  final  determination. 
When  completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  30-day 
public  comment  period  on  the  draft 
economic  analysis  and  proposed  rule  at 
that  time. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  seek  comments 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefit  of  designation  will  outweigh  any 
threats  to  the  species  due  to  designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Thlaspi 
califomicum  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  bom  the  proposed 
designation  of  critical  habitat,  in 


particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  T.  califomicum  such  as  those 
derived  from  non-consumptive  uses 
(e.g.,  hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values",  and 
reductions  in  administrative  costs)",  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
comments  and  materials  by  any  one  of 
several  methods  (see  ADDRESSES).  Please 
submit  electronic  mail  comments  as  an 
ASCn  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  1018-AG92" 
and  your  name  and  return  address  in 
your  electronic  message.  Please  note 
that  the  electronic  address 
FWlkneelandpennycress®. fws.gov  will 
be  closed  out  at  the  termination  of  the 
public  comment  period.  If  you  do  not 
receive  a  confirmation  frtim  the  system 
that  we  have  received  your  electronic 
message,  contact  us  directly  by  calling 
our  Areata  Fish  and  Wildlife  Office  at 
phone  number  707/822-7201. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  pubUc  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  ftnm  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
yoiu  comment.  However,  we  will  not 
consider  anonjrmous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  solicit  the  expert 


opinions  of  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
listing  and  designation  of  critical 
habitat. 

We  will  consider  all  comments  and 
information  received  during  the  public 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  within  45  days  of  the  date 
of  publication  of  this  proposal  within 
the  Federal  Register.  We  will  schedule 
public  hearings  on  this  proposal,  if  any 
are  requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  before  the 
first  hearing  is  held. 

aarityoftheRuIe 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make 
this  proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to  the  Field 
Supervisor,  Areata  Fish  and  Wildlife 
Office  (see  ADDRESSES). 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866.  this  document  is  a  significant 
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rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below.  We  are  preparing  a 
draft  analysis  of  this  proposed  action, 
which  will  be  available  for  public 
conunent,  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat.  The  availability 
of  the  draft  economic  analysis  will  be 
announced  in  the  Federal  Register  so 
that  it  is  available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  would  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  nde  will 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  communities.  Therefore,  we  do 
not  believe  a  cost  benefit  and  economic 
analysis  pursuant  to  EO  12866  is 
required. 

Thlaspi  califomicum  was  listed  as 
endangered  on  February  9,  2000.  As 
needed,  we  will  conduct,  formal  and 
informal  section  7  consultations  with 
other  Federal  agencies  to  ensure  that 
their  actions  will  not  jeopardize  the 
continued  existence  of  Thlaspi 
califomicum.  Under  the  Act,  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action;  critical 
habitat  does  not  impose  any  restrictions 
on  non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 


Federal  agency.  Section  7  of  the  Act 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  the  species.  Based  on  our 
experience  with  the  species  and  its 
needs,  we  believe  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  proposed  critical 
habitat  would  currently  be  considered 
as  jeopardy  to  the  species  under  the  Act 
in  areas  occupied  by  the  species. 

Accordingly,  we  do  not  expect  the 
designation  of  occupied  areas  as  critical 
habitat  to  have  any  incremental  impacts 
on  what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  The 
designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation,  may  have  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  that  are  not  attributable  to  the 
species  listing.  We  will  evaluate  any 
impact  through  our  economic  analysis 
(under  section  4  of  the  Act:  see 
Economic  Analysis  section  of  this  rule). 
Non-federal  persons  who  do  not  have  a 
Federal  sponsorship  of  their  actions  are 
not  restricted  by  the  designation  of 
critical  habitat. 

(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensiue 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  Thlaspi 
califomicum  since  its  listing  in  2000. 


The  prohibition  against  adverse 
modification  of  critical  habitat  is 
expected  to  impose  few,  if  any, 
additional  restrictions  to  those  that 
ciurently  exist  in  the  proposed  critical 
habitat  on  currently  occupied  lands.  We 
will  evaluate  any  impact  of  designating 
areas  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  through  our 
economic  analysis.  Because  of  the 
potential  for  impacts  on  other  Federal 
agency  activities,  we  will  continue  to 
review  this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agencies'  actions. 

(c)  This  proposed  rule,  if  made  final, 
is  not  expected  to  significantly  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  resulting  fi-om  critical 
habitat  designation  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat  on  any  Federal  entitlement, 
grant,  or  loan  programs.  This  conclusion 
is  based  on  the  small  acreage  and 
number  of  entities  affected  by  this 
proposal.  We  will  evaluate  any  impact 
of  designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation 
through  our  economic  analysis. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  rule  has  undergone 
OMB  review. 


Table  2.— Impacts  of  Thlaspi  califomicum  Listing  and  Critical  Habitat  Designation 


Categories  ol  activities 


Activities  potentially  affected  by  species  listing  only 


Federal  Activities  Potentially 
Affected  2. 


Private  or  ottwr  non-Federal 
Activities  Potentially  Af- 
fected 3. 


Activities  conducted  by  the  Army  Corps  of  Engineers, 
ttye  Federal  Aviation  Administration,  tfie  Department 
of  Housing  and  Urban  Development,  and  any  ottier 
Federal  AgerKies,  irKluding,  but  not  limited  to,  grad- 
ing, construction,  road  building,  hydrologic  changes 
or  other  activities  that  alter  surface  drainage  pattems, 
herbicide  application,  and  recreational  activities  that 
would  destroy  hat>itat  for  this  species  or  appreciably 
decrease  habitat  value  or  quality  through  indirect  ef- 
fects (e.g.,  edge  effects,  invasion  of  exotic  plants  or 
animals,  or  fragmentation). 

Activities  that  require  a  Federal  action  (permit,  author- 
ization, or  funding)  and  may  remove  or  destroy  habi- 
tat for  Thlaspi  califomicum  by  mechanical,  chemical, 
or  other  means  or  appreciably  decrease  habitat  value 
or  quality  through  indirect  effects  (e.g.,  edge  effects, 
invasion  of  exotic  plants,  fragmentation  of  habitat). 


Additional  activities  potentially  affected  by 
critical  habitat  designation  ^ 


Activities  identified  in  column  one  by  tfiese  Federal 
Agencies  in  designated  areas  where  section  7  con- 
sultations would  not  have  occurred  tHJt  for  the  critical 
habitat  designation. 


Funding,  authorization,  or  permitting  actions  by  Federal 
Agencies  in  designated  areas  where  section  7  con- 
sultations would  not  have  occurred  but  for  the  critical 
habitat  designation. 


^  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing ttie  species, 
s!  Activities  Initiated  by  a  Federal  agency. 
3  Activities  initiated  t>y  a  private  or  ottier  non-Federal  entity  that  may  need  Federal  authorization  or  fundir>g. 
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Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regidatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  conunent  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  determination. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation  if  they  lack  any  Federal 
nexus.  In  areas  occupied  by  Thlaspi 
califomicum,  Federal  agencies  funding, 
permitting,  or  implementing  activities 
are  already  required,  through 
consultation  with  us  under  section  7  of 
the  Act.  to  avoid  jeopardizing  the 
continued  existence  of  Thlaspi 
califomicum.  If  this  critical  habitat 
designation  is  finalized,  Federal 
agencies  also  must  ensure,  also  through 
consultation  with  us.  that  their  activities 
do  not  destroy  or  adversely  modify 
designated  critical  habitat.  However,  for 
the  reasons  discussed  above,  we  do  not 
believe  this  will  residt  in  any  additional 
regidatory  burden  on  Federal  agencies 
or  their  applicants. 

In  unoccupied  areas,  or  areas  of 
imcertain  occupancy,  designation  of 
critical  habitat  coiUd  trigger  additional 
review  of  Federal  activities  under 
section  7  of  the  Act,  and  may  result  in 
additional  requirements  on  Federal 
activities  to  avoid  destroying  or 
adversely  modifying  critical  habitat. 
However,  outside  the  existing 
developed  areas,  land  use  on  the 
majority  of  the  proposed  critical  habitat 
consists  of  homesteading.  grazing,  and 
imforested  lands  surrounding  timber 
lands.  The  likelihood  of  future 
development  in  these  areas  is  low. 
although  the  airport  may  expand  in  the 
future.  Any  development  that  lacked 
Federal  involvement  would  not  be 
affected  by  the  critical  habitat 


designation.  Should  a  federally  funded, 
permitted,  or  implemented  project  be 
proposed  that  may  affect  designated 
critical  habitat,  we  will  work  with  the 
Federal  action  agency  and  any 
applicant,  through  section  7 
consultation,  to  identify  ways  to 
implement  the  proposed  project  while 
minimizing  or  avoiding  any  adverse 
effect  to  the  species  or  critical  habitat. 
In  our  experience,  the  vast  majority  of 
such  projects  can  be  successfully 
implemented  with  at  most  minor 
changes  that  avoid  significant  economic 
impacts  to  project  proponents.  In 
addition,  the  area  proposed  as  critical 
habitat  is  small,  less  than  75  acres,  and 
we  have  identified  fewer  than  a  half- 
dozen  landowners.  The  scale  of  the 
designation  ensures  that  the 
"substantial  niunber  of  small  entities" 
threshold  of  the  Regulatory  Flexibility 
Act  will  not  be  met. 

Therefore,  we  are  certifying  that  the 
proposed  designation  of  critical  habitat 
for  Thlaspi  califomicum  is  not  expected 
to  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 
Thus,  an  initial  flexibility  analysis  is  not 
required. 

Executive  Order  1321 1 

On  May  18.  2001.  the  President  issued 
an  Executive  Order  (E.0. 13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  imdertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significanUy 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule,  as  proposed,  will  not 
"significanUy  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  not  be  affected  unless 
they  propose  an  action  requiring  Federal 
funds,  permits,  or  other  authorization. 
Any  such  activity  will  require  that  the 
Federal  agency  ensure  that  the  action 
will  not  adversely  modify  or  destroy 
designated  critical  habitat. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  $100  million  or  greater 
in  any  year;  that  is.  it  is  not  a 
"significant  regulatory  action"  under 


the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  rule  would  not  take 
private  property.  As  discussed  above, 
the  designation  of  critical  habitat  affects 
oidy  Federal  agency  actions;  it  does  not 
provide  additional  protection  for  the 
species  on  non-Federal  lands  or 
regarding  actions  that  lack  any  Federal 
involvement.  Furthermore,  the  Act 
provides  mechanisms,  through  section  7 
consultation,  to  resolve  apparent 
conflicts  between  proposed  Federal 
actions,  including  Federal  funding  or 
permitting  of  actions  on  private  land, 
and  the  conservation  of  the  species, 
including  avoiding  the  destruction  or 
adverse  modification  of  designated 
critical  habitat.  While  we  have  not 
conducted  any  formal  consultations  on 
Thlaspi  califomicum  since  its  listing, 
and  we  are  not  aware  of  any  upcoming 
or  proposed  projects  that  would  require 
consultation,  we  recognize  that  such 
Federal  projects  that  also  affect  private 
property  may  be  proposed  in  the  futiu«. 
We  fully  expect  that,  through  section  7 
consultation,  such  projects  can  be 
implemented  consistent  with  both  the 
conservation  of  the  species:  therefore, 
this  rule  would  not  result  in  a  takings. 

Federalism 

In  accordance  with  Executive  Order 
13132.  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation  with,  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat  in 
areas  currently  occupied  by  Thlaspi 
califomicum  imposes  no  additional 
restrictions  to  those  currently  in  place 
and,  therefore,  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designations 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  these  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
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(rather  than  waiting  for  case-by-case 
section  7  consultation  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
undiUy  biuden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  Thiaspi  califomicum. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  0MB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  record-keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 


Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes  ^ 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
conmiunicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Thiaspi  califomicum  because  they  do 
not  support  the  species,  nor  do  they 
provide  essential  habitat.  Therefore, 
critical  habitat  for  Thiaspi  califomicum 
has  not  been  designated  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 


upon  request  from  the  Areata  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  author  of  this  proposed  rule  is 
Robin  Hamlin  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Gode  of  Federal  Regulations, 
as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entry  for 
Thiaspi  califomicum  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
hat>itat 


Special 
rules 


Flowering  Pu^frs 


Thiaspi  califomicum       Kneeland  Prairie 
penny-cress. 


U.S.A.  (CA) 


Brassicaceae — Mus-     E 
tard. 


684    17.96(b) 


NA 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7. 
2000,  add  critical  habitat  for  the 
Kneeland  Prairie  penny-cress  [Thiaspi 
califomicum)  under  paragraph  (b)  by 
adding  an  entry  for  Thiaspi 
califomicum  in  alphabetical  order 
under  Brassicaceae  to  read  as  follows: 

f  17.96    Critical  habitat— plants. 

•        *        •        •        * 

(b)  Single-species  critical  habitat — 
flowering  plants. 


Family  Brassicaceae:  Thiaspi 
califomicum  (Kneeland  Prairie  penny- 
cress) 

1.  A  critical  habitat  imit  is  depicted 
for  Humboldt  County,  California,  on  the 
map  below. 

2.  The  primary  constituent  elements 
of  critical  habitat  for  Thiaspi 
califomicum  are  the  habitat  components 
that  provide: 

(i)  Thin  rocky  soils  that  have 
developed  on  exposures  of  serpentine 
substrates; 

(ii)  Plant  communities  that  support  a 
relatively  sparse  assemblage  of 
serpentine  indicator,  or  facultative- 
serpentine  indicator  species,  including 
various  native  forbs  and  grasses,  but  not 


trees  or  shrubs,  such  that  competition 
for  space  and  water  (both  above  and 
below  ground)  and  light  is  reduced, 
compared  to  the  surroimding  habitats. 
Known  associated  species  include  the 
following:  Festuca  rubra  (red  fescue), 
Koeleria  macrantha  (junegrass),  Elymus 
glaucus  (blue  wildrye),  Eriophyllum 
lanatum  (woolly  simflower),  Lomatium 
macrocarpum  (large-fruited  lomatium), 
and  Viola  hallii  (Hall's  violet); 

(iii)  Serpentine  substrates  that  contain 
15  percent  or  greater  (by  surface  area)  of 
exposed  gravels,  cobbles,  or  larger  rock 
fragments,  which  may  contribute  to 
alteration  of  factors  of  microclimate, 
including  surface  drainage  and  moisture 
availability,  exposure  to  wind  and  sun, 
and  temperature:  and 
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(iv)  Prairie  grasslands  and  oak 
woodlands  located  within  30  m  (100  ft) 
of  the  serpentine  outcrop  area  on 
Ashfield  Ridge.  Protection  of  these 
habitats  is  essential  to  the  conservation 
of  the  Thiaspi  califomicum  in  that  it 
will  provide  connectivity  among  the 
serpentine  sites,  help  to  maintain  the 
hydrologic  and  edaphic  integrity  of  the 
serpentine  sites,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms. 


3.  Existing  features  and  structtires 
within  the  boundaries  of  mapped 
critical  habitat  units,  such  as  buildings, 
roads,  airports,  and  other  paved  areas 
will  not  contain  one  or  more  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  those  areas,  therefore, 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/ or  primary  constituent 
elements  in  adjacent  critical  habitat. 

4.  Critical  habitat  unit.  Humboldt 
County,  California.  From  U.S.G.S. 


1:24,000  scale  laqua  Buttes  quadrangle, 
land  bounded  by  the  following  UTM 
Zone  10  NAD27  coordinate  pairs  (East. 
North):  421700,4507300; 
422100,4507800;  422100,4507300; 
422200.4507600;  421600,4507400; 
421700.4507900;  421700,4507800; 
421900,4507900 

Note:  Map  follows: 

BILUNOCOOE  431»-65-^ 
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I      I  Public  Land  Survey 
^  Critical  Habitat  Untt 


Dated:  October  17,  2001. 
Joseph  E.  Doddridge, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  01-26711  Filed  10-23-01;  8:45  am] 

aUJNO  C006  4310-«5-C 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

P.D.101701A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Coimcil  (Council)  will 
hold  a  3-day  Council  meeting  on 
November  6  through  8,  2001,  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ). 

DATES:  The  meeting  will  be  held  on 
Tuesday,  Wednesday,  and  Thursday, 
November  6,  7,  and  8,  2001.  The 
meeting  will  begin  at  9  a.m.  on  Tuesday 
and  8:30  a.m.  on  Wednesday  and 
Thursday. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tavern  on  the  Harbor,  30  Western 
Avenue,  Gloucester,  MA  01930; 
telephone  (978)  283-4200.  Requests  for 
special  acconunodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newbiuyport.  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Tuesday,  November  6,  2001 

Following  introductions,  the  Council 
staff  will  present  the  2001  Whiting 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  small 
mesh  multispecies,  including  Whiting 
Monitoring  Committee 
recommendations  concerning  future 
management  actions.  The  Scallop 
Committee  will  request  approval  of 
additional  management  alternatives  to 
be  included  in  di^  Amendment  10  to 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP)  and  analyzed 
in  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS).  Primary  issues  include 
alternatives  to  manage  limited  access 
fishing  effort  and  general  category 
scallop  vessels,  minimize  habitat  and 
bycatch  impacts,  and  address 
monitoring  and  data  collection  issues. 


The  afternoon  session  will  include 
consideration  and  approval  of  a 
schedule  of  management  actions  for 
2002.  The  Spiny  Dogfish  Committee 
will  then  seek  approval  of  New  England 
Cotmcil  recommendations  for  spiny 
dogfish  specifications  for  the  2002-2003 
fishing  year.  Measures  may  include  a 
Total  Allowable  Catch  (TAC)  quota,  trip 
limits,  and/or  any  other  measures 
specified  in  the  Spiny  Dogfish  FMP. 

Wednesday,  November  7,  2001 

The  meeting  will  reconvene  with 
reports  on  recent  activities  from  the 
Council  Chairman  and  Executive 
Director,  the  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center  and  Mid-Atlantic 
Fishery  Management  Council  liaisons, 
NOAA  General  Counsel  and 
representatives  of  the  U.S.  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission.  A 
brief  period  for  general  comments  from 
the  public  concerning  fisheries 
management  issues  will  follow.  The 
Multispecies  Monitoring  Committee 
(MSMC)  will  present  an  update  on  stock 
status  and  memagement  alternatives  to 
meet  Northeast  Multispecies  FMP  goals 
and  objectives.  During  the  Groundfish 
Committee  Report,  the  Council  will 
review  scoping  comments  on  the  Notice 
of  Intent  for  Framework  Adjustment  36 
to  the  Northeast  Multispecies  FMP. 
Measures  in  this  action  would  be 
designed  to  reduce  Gulf  of  Maine  cod 
fishing  mortality  and  discards,  extend  or 
change  the  Western  Gulf  of  Maine 
closed  area,  change  the  area  authorized 
for  the  northern  shrimp  fishery,  and 
allow  tuna  purse  seine  vessels  access  to 
groundfish  closed  areas.  The  Council  is 
considering  the  full  range  of  measures 
for  reducing  Gulf  of  Maine  cod  fishing 
mortality,  including  changes  to 
recreational  fishing  measures.  In 
addition,  because  Framework  36  will 
address  the  Northeast  multispecies 
annual  adjustment  process  for  the  2002 
fishing  year,  the  Council  will  also 
consider  alternatives  that  may  be 
necessary  to  meet  the  goals  and 
objectives  of  the  plan.  The  Framework 
36  discussions  will  include 
opportunities  for  the  public  to 
comment.  During  this  discussion,  the 
Council  also  will  review  the  MSMC- 
proposed  management  alternatives  for 
achieving  plan  goals  for  possible 
inclusion  in  Framework  Adjustment  36. 
as  well  as  identify  alternatives  for 
analyses  in  the  accompanying  DSEIS. 

Thursday,  November  8,  2001 

On  the  final  day  of  the  meeting,  the 
agenda  will  include  red  crab  and 
monkfish  issues.  During  the  Red  Crab 


report,  the  Council  intends  to  approve 
the  Red  Crab  FMP  DEIS  (including 
possible  identification  of  a  preferred 
alternative)  and  public  hearing 
document.  Discussion  will  include 
review  and  approval  of  the  Habitat 
Committee's  recommendations  for  the 
designation  of  red  crab  Essential  Fish 
Habitat.  There  will  be  a  presentation  of 
the  Monkfish  SAFE  Report  for  the  2000- 
2001  fishing  year,  including  the 
recommendations  of  the  Monkfish 
Monitoring  Committee  concerning 
management  recommendations,  llie 
Council  also  intends  to  approve  initial 
action  on  Framework  Adjustment  1  to 
the  Monkfish  FMP  (aimual  framework 
adjustment]  to  implement  management 
measures  for  the  2002-2003  fishing  year 
(Year  4  of  the  rebuilding  program). 
Measures  imder  consideration  include, 
but  are  not  limited  to,  no  action,  which 
would  allow  the  Year  4  default 
measures  to  take  effect:  continue  the 
Year  3  measures  with  adjustments  to  the 
gear-based  trip  limits  to  account  for  the 
recent  federal  court  decision:  or  adjust 
Year  3  measures  to  achieve  Year  3  target 
total  allowable  catch  (TAC)  levels.  Any 
outstanding  business  will  be  addressed 
following  this  report. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  that  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergency. 

The  New  England  Council  will 
consider  public  comments  at  a 
minimum  of  two  Council  meetings 
before  making  recommendations  to  the 
National  Marine  Fisheries  Service 
Regional  Administrator  on  any 
framework  adjustment  to  a  fishery 
management  plan.  If  the  Regional 
Administrator  concurs  with  the 
adjustment  proposed  by  the  Coimcil,  the 
Regional  Administrator  may  publish  the 
action  either  as  proposed  or  final 
regiUations  in  the  Federal  Register. 
Documents  pertaining  to  framework 
adjustments  are  available  for  public 
review  7  days  prior  to  a  final  vote  by  the 
Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
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J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  October  19.  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  01-26781  Filed  10-19-01;  2:40  pm] 
■UMG  COOC  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  648 

[Dodwt  No.  011004242-1242-01;  i.D. 
092401 F] 

RIN064S-AP09 

Fisheries  of  the  Northeastern  United 
States;  Proposed  2002  Fishing  Quotas 
for  Atiantic  Surfciams,  Ocean 
Quahogs,  and  Maine  IMahogany  Ocean 
Quahogs 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
^Commerce. 

ACTION:  Proposed  2002  fishing  quotas 
for  Atlantic  surfciams.  ocean  quahogs, 
and  Maine  mahogany  ocean  quahogs; 
request  for  comments. 

summary:  NMFS  proposes  quotas  for  the 
Atlantic  surfclam,  ocean  quahog,  and 
Maine  mahogany  ocean  quahog  fisheries 
for  2002.  Regulations  governing  these 
fisheries  require  NMFS  to  propose  for 
public  comment  specifications  for  the 
2002  fishing  year.  The  intent  of  this 
action  is  to  propose  allowable  harvest 
levels  of  AUantic  surfciams  and  ocean 
quahogs  from  the  exclusive  economic 
zone  and  an  allowable  harvest  level  of 
Maine  mahogany  ocean  quahogs  from 
the  waters  north  of  43°50'  N.  lat.  in 
2002. 

DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  eastern  standard  time, 
on  November  23,  2001. 
ADDRESSES:  Copies  of  supporting 
documents,  including  the 
Environmental  Assessment,  Regulatory 
hnpact  Review,  Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA).  and 
the  Essential  Fish  Habitat  Assessment, 
are  available  from:  Daniel  Furlong, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building.  300  South  New 
Street,  Dover,  DE  19904-6790.  A  copy  of 
the  EA/RIR/IRFA  is  accessible  via  the 
Internet  at  http:/www.nero.gov/ro/doc/ 
nr.htm. 

Written  conunents  on  the  proposed 
specifications  should  be  sent  to:  Patricia 


A.  Kurkid,  Regional  Administrator, 
Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Mark  on  the  outside  of  the 
envelope,  "Comments-2002  Clam  and 
Quahog  Specificatibns."  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-9371.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gardiner,  Fishery  Management 
Specialist,  978-281-9326. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surfclam  and  Ocean  Quahog 
Fisheries  (FMP)  requires  NMFS,  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
to  specify  quotas  for  surfciams  and 
ocean  quahogs  on  an  annual  basis  from 
a  range  that  represents  the  optimum 
yield  (OY)  for  each  fishery.  It  is  the 
policy  of  the  Council  that  the  levels 
selected  allow  sustainable  fishing  to 
continue  at  that  level  for  at  least  10 
years  for  surfciams  and  30  years  for 
ocean  quahogs.  While  staying  within 
this  constraint,  the  Council  must  also 
consider  the  economic  impacts  of  the 
quotas.  Regulations  implementing 
Amendment  10  to  the  FMP  published 
on  May  19, 1998  (63  FR  27481),  added 
Maine  mahogany  ocean  quahogs  to  the 
management  unit  and  provides  that  a 
small  artisanal  fishery  for  ocean 
quahogs  in  the  waters  north  of  43°50'  N. 
lat.  will  have  an  annual  quota  within  a 
range  of  17.000  to  100,000  Maine 
bushels  (bu)  (5,991  to  35,240  hectoliters 
(hL)],  with  an  initial  amount  of  100,000 
Maine  bu  (35,240  hL).  As  specified  in 
Amendment  10,  the  Maine  mahogjmy 
ocean  quahog  quota  is  in  addition  to  the 
quota  specified  for  the  ocean  quahog 
fishery. 

The  quotas  recommended  by  the 
Council  must  be  in  compliance  with 
overfishing  definitions  for  each  species. 
The  overfishing  definition  for  ocean 
quahogs  is  based  on  a  control  rule, 
which  specifies  a  biomass  target  of  one 
half  of  the  virgin  biomass,  or  2  billion 
lb  (907.200  mt)  of  meats  (200  million 
bu);  a  target  fishing  mortality  rate  (F)  of 
F(i  I  =  0.02;  a  minimum  biomass 
threshold  of  one  half  of  the  biomass 
target,  or  1  billion  lb  (453,600  mt)  of 
meats  (100  million  bu);  and  a  maximum 
fishing  mortality  threshold  of  F  =  0.042. 
The  current  biomass  of  ocean  quahog  is 
estimated  to  be  about  3.3  billion  lb  (1.6 
million  mt)  of  meats  (330  million  bu),  or 
about  80  percent  of  the  virgin  biomass, 
and  currently  F  is  estimated  to  be  0.02. 
Thus,  the  stock  is  not  overfished  and 
overfishing  is  not  occurring.  NMFS 
approved  the  overfishing  definition  for 


ocean  quahogs  in  Amendment  12  to  the 
FMP,  but  disapproved  the  proposed 
overfishing  definition  for  surfciams 
because  it  was  based  only  on  surfciams 
from  the  Northern  New  Jersey  area  and 
did  not  take  into  account  the  entire 
range  of  the  resource.  The  December 
1999  Stock  Assessment  Review 
Committee  (SARC)  proposed  an 
overfishing  definition  for  surfciams, 
which  the  Council  reviewed  and 
approved  at  their  March  2000  meeting. 

The  definition  approved  by  the 
Coimcil  for  surfciams  has  a  biomass 
target  of  one  half  of  the  current  biomass 
as  a  proxy  for  Fmsy  {1-4  billion  lb,  or 
640,000  mt,  or  82.4  million  bu);  a 
minimum  biomass  threshold  of  one-half 
of  the  proxy  for  Bmsy  (700,000  million 
lb  or  320,000  mt);  and  a  maximimi 
fishing  mortality  rate  threshold  of  Fmsy. 
where  the  current  best  proxy  for  Fmsy  is 
the  natural  mortality  rate  of  M  =(0.15). 
The  fishing  mortality  target  is  always  to 
be  set  less  than  the  F  threshold  and  is 
to  be  the  F  associated  with  the  Council- 
selected  quota  (approximately  0.03  for 
2002).  This  new  overfishing  definition 
for  surfciams  will  be  submitted  to  the 
Secretary  of  Commerce  for  approval  in 
Amendment  13  to  the  FMP,  which  the 
Council  is  currently  developing.  If  the 
Secretary  were  to  approve  these 
standards,  the  surfclam  resource  will 
not  be  overfished  and  overfishing  will 
not  be  occurring. 

In  proposing  the  2002  quotas,  the 
Council  considered  the  available  stock 
assessments,  data  reported  by  harvesters 
and  processors,  and  other  relevant 
information  concerning  exploitable 
biomass  and  spawning  biomass,  fishing 
mortality  rates,  stock  recruitment, 
projected  effort  and  catches,  and  areas 
closed  to  fishing.  This  information  was 
presented  in  a  written  report  prepared 
by  the  Council  staff.  The  proposed 
quotas  for  the  2002  Atlantic  surfclam, 
ocean  quahog,  and  Maine  mahogany 
ocean  quahog  fisheries  are  shown  in  the 
following  table.  The  Council's 
recommended  quotas  for  2002  would 
maintain  the  status  quo  levels  of  2001 
for  both  the  ocean  quahog  and  Maine 
mahogany  ocean  quahog,  but  the 
surfclam  quota  would  be  increased  by 
10  percent,  frt)m  2.85  million  bu  to 
3.135  million  bu  (1.518  million  hL  to 
1.669  million  hL). 

PROPOSED  2002  SURFCLAM/ 
OCEAN  QUAHOG  QUOTAS 


Rshery 

2002  final 
quotas  (bu) 

2002  final 
quotas  (hL) 

'Surfclam 
'Ocean  quahog 

3,135,000 
4,500,000 

1,669,000 
2.396,000 
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PROPOSED  2002  SURFCLAM/ 
OCEAN  QUAHOG  QUOTAS— 
Continued 


Fishery 

2002  final 
quotas  (bu) 

2002  final 
quotas  (hL) 

^Maine  mahog- 
any quahog 

100,000 

35,240 

'  1  bushel  =  1 .88  cubic  ft  =  53.24  liters 
2  1  bushel  =  1 .2445  cubic  ft  =  35.24  liters 

Surfciams 

The  Council's  recommended  2002 
quota  of  3.135  million  bu  (1.669  million 
hL)  for  surfciams  is  the  second  change 
in  the  quota  since  1995.  The  most  recent 
biological  assessments  (from  both  the 
1997  and  1999  surveys)  indicate  that  the 
surfclam  resource  is  healthy,  composed 
of  many  age  classes,  and  can  safely 
sustain  increased  harvests.  Sufficient 
recruitment  is  also  evident;  thus,  this 
level  of  quota  will  not  harm  the  long- 
term  sustainability  of  the  resource.  The 
F  in  1999  (the  last  time  it  was  measured 
at  a  peer-reviewed  SARC)  associated 
with  a  quota  of  2.565  million  bu  (1.366 
million  hL)  was  approximately  0.02 
(F=o.2);  this  slight  quota  increase 
proposed  for  2002  could  increase  the  F 
in  2002  to,  at  most,  F=  03,  which  is 
consistent  with  the  Council-adopted 
control  rule. 

Ocean  Quahogs 

The  Council  recommended  a  2002 
quota  of  4.5  million  bu  (2.396  million 
hL)  for  ocean  quahogs.  This  quota 
would  be  identical  to  that  adopted  for 
the  past  3  years,  but  represents  an 
increase  of  13  percent  fitim  the  1998 
quota  level. 

The  1999  quota  yielded  an  F  (the  last 
time  it  was  measured  at  a  peer-reviewed 
SARC)  of  approximately  0.02  (F=o.o2). 
compared  to  the  F  threshold  of  0.04 
(F=o.o4)  contained  in  the  overfishing 
definition.  The  F  associated  with  the 
2002  quota  is  expected  to  be  close  to  the 
F  in  1999,  because  a  similar  proportion 
of  the  biomass  remains  unexploited 
compared  to  1999. 

The  AUantic  surfclam  and  ocean 
quahog  quotas  are  specified  in  standard 
bushels  of  53.24  L.  per  bushel,  while  the 
Maine  mahogany  ocean  quahog  quota  is 
specified  in  "Maine"  bushels  of  35.24  L. 
per  bu.  Because  Maine  mahogany  ocean 
quahogs  are  the  same  species  as  ocean 
quahogs,  they  are  managed  under  the 
ocean  quahog  overfishing  definition. 
When  the  two  quota  amoimts  (ocean 
quahog  and  Maine  mahogany  quahog) 
are  added,  the  total  allowable  harvest  is 
still  lower  than  the  level  that  would 
result  in  overfishing  for  the  entire  stock. 

The  Council  proposed  a  2002  ocean 
quahog  quota  based  on  the  analysis  of 


abundance  for  that  species  foimd  in  the 
31st  Northeast  Regional  Stock 
Assessment  Workshop  (SAW  31),  which 
concluded  in  August  2000.  Although 
SAW  31  showed  that  the  ocean  quahog 
quota  could  have  been  increased  beyond 
the  2001  quota  level,  the  Council  did 
not  recommend  any  change  for  2002 
because  of  four  major  factors:  (1)  The 
2000  quota  was  not  constraining  to  the 
industry;  (2)  nearly  all  industry 
members  supported  the  4.5  million  bu 
(2.396  million  hL)  harvest  level;  (3) 
repeated  concern  was  expressed  by 
industry  over  the  continued  lack  of 
apparent  ocean  quahog  recruitment 
south  of  Georges  Bank;  and  (4)  imless 
prices  or  technology  change 
significanUy  in  the  near  future,  it  is 
unlikely  that  the  ocean  quahog  fishery 
extractions  in  the  past  are  sustainable, 
because  those  extractions  have  been 
dependent  on  rich  unexploited  beds. 
Ilie  Council  recommended  that  the 
Maine  mahogany  ocean  quahog  quota 
remain  unchanged  from  the  2001  quota 
level  at  100,000  Maine  bu  (35,240  hL) 
for  2002.  No  additional  information  on 
the  impacts  of  the  mahogany  quahog 
quota  is  available  at  this  time  that 
would  allow  a  more  in-depth  analysis  of 
the  stock  and,  therefore,  allow  the  quota 
to  be  increased  beyond  the  current 
maximum  level  of  100,000  Maine  bu 
(35,240  hL).  A  scientific  survey  and 
assessment  of  the  extent  of  the  resource 
is  currenUy  xmder  way  by  the  State  of 
Maine  and  will  be  fully  analyzed  in  the 
development  of  Amendment  13  to  the 
FMP,  which  is  expected  to  be  submitted 
by  the  Council  in  2002.  From  the 
information  currenUy  available, 
maintaining  the  quota  at  its  current 
level  for  another  year  will  not  seriously 
constrain  the  fishery  or  endanger  the 
resource. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

This  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132;  therefore,  preparation  of  a 
Federalism  assessment  is  not  necessary. 

The  Coimcil  prepared  an  IRFA  in 
section  9.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  the  objectives  and  the 
legal  basis  for  this  action  are  contained 
at  die  beginning  of  Uie  SUPPLEMENTARY 
MFORMATION  section.  This  action  does 
not  duplicate,  overlap,  or  conflict  with 
any  other  Federal  rules.  A  summary  of 
die  IRFA  follows: 


Vessels 

In  2000,  a  total  of  48  vessels  reported 
harvesting  surfciams  or  ocean  quahogs 
from  Federal  waters  under  an  Individual 
Transferable  Quota  (ITQ)  system. 
Average  2000  gross  income  from 
surfclam  harvests  was  $702,317  per 
vessel,  and  $470,854  per  vessel  from 
ocean  quahog  harvests.  In  the  small 
artisanal  fishery  for  ocean  quahogs  in 
Maine,  34  vessels  reported  harvests  in 
the  clam  logbooks,  with  an  average 
value  of  $97,223  per  vessel.  AU  of  these 
vessels  fall  within  the  definition  of  a 
small  entity.  The  Council  recommends 
no  change  in  the  2002  quotas  for  ocean 
quahogs  or  Maine  mahogany  ocean 
quahogs  from  their  2001  quotas,  and  a 
10-percent  increase  in  the  surfclam 
quota.  Since  2000  harvest  levels  of  2.561 
and  3.161  million  bu  (1.364  million  hL 
to  1.683  miUion  hL)  for  surfciams  and 
ocean  quahogs.  respectively,  were  below 
the  2002  proposed  quotas,  and  the 
Council  assumes  no  changes  in  fishing 
effort  or  yield-to-effort  will  take  place  in 
2001 ,  the  Council  believes  that  the 
proposed  2002  quotas  will  yield  a 
surplus  quota  available  to  vessels 
participating  in  these  fisheries.  In  the 
case  of  a  surplus  quota,  vessels  would 
not  be  constrained  fix)m  harvesting 
additional  product,  thus,  allowing  them 
to  increase  their  revenues. 

The  Council  analyzed  four  ocean 
quahog  quota  alternatives  in  addition  to 
the  preferred  4.500-million  bu  (2.396- 
million  hL)  option,  including  4.000, 
4.250,  4.750,  and  6.000  million  bu 
(2.129,  2.263,  2.529,  and  3.195  million 
hL).  The  minimum  allowable  quota 
specified  in  the  current  OY  range  is 
4.000  million  bu  (2.129  million  hL)  of 
ocean  quahogs.  Adoption  of  a  4.000 
million  bu  (2.129  million  hL)  quota 
would  represent  a  1 2-percent  decrease 
frx>m  the  ciurent  4.500  million  bu  (2.396 
million  hL)  quota  and,  assuming  the 
entire  quota  is  harvested,  a  27-percent 
increase  in  harvest  from  the  2000 
harvest  level  of  3.161  million  bu  (1.683 
million  hL).  This  alternative  would  take 
the  most  conservative  approach  to 
managing  the  fishery  that  is  currently 
available  to  the  Council.  Adopting  the 
maximum  allowable  quota  of  6.000 
million  bu  (3.195  million  hL)  for  ocean 
quahogs  would  represent  a  33-percent 
increase  in  allowable  harvest  and  a  90- 
percent  increase  in  landings  from  2000, 
assuming  that  all  of  the  quota  is 
harvested.  However,  the  industry  does 
not  have  a  market  available  to  absorb 
such  a  massive  increase  in  landings  and 
may  not  have  the  vessel  capacity 
necessary  to  harvest  a  quota  this  large 
(two  of  the  most  productive  ocean 
quahog  vessels  sank  in  January  1999 
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and  have  not  been  replaced).  Since  all 
alternatives,  including  the  preferred, 
would  yield  increases  relative  to  the 
actual  2000  landings,  increased 
revenues,  would  be  likely  to  occur. 

The  Council  identified  four  surfclam 
quota  alternatives  in  addition  to  the 
preferred  alternative  of  3.135  million  bu 
(1.669  million  hL),  including  1.850, 
2.850,  3.000,  and  3.400  million  bu 
(0.985, 1.517. 1.597,  and  1.810  million 
hL).  The  minimum  allowable  quota 
specified  in  the  current  OY  range  is 
1.850  million  bu  (0.985  milHon  hL)  of 
surfclams.  Adoption  of  a  1.81  million  bu 
(0.985  million  hL)  quota  woiUd 
represent  a  35-percent  decrease  from  the 
ciirrent  2.850-million  bu  (1.517-million 
hL)  quota,  and  a  28-percent  decrease 
from  the  2000  harvest  level  of  2.561 
million  bu  (1.364  million  hL).  A 
reduction  in  quota  of  this  magnitude 
would  have  a  substantially  negative 
impact  on  overall  exvessel  revenues. 
Adoption  of  the  2.850  million  bu  (1.517 
million  hL)  quota  would  most  likely 
have  a  limited  impact  on  small  entities, 
since  it  is  identical  to  the  2001  quota. 
Adopting  the  maximiun  allowable  quota 
of  3.400  million  bu  (1.810  million  hL) 
for  surfclams  would  allow  for  a  19- 
percent  increase  in  harvest.  The  Council 
considered  a  5-percent  increase  in  quota 
from  the  2001  level  to  3.000  million  bu 
(1.597  million  hL),  but  industry 
representatives  asked  for,  and  stated 
that  they  preferred,  a  10-percent 
increase.  The  preferred  alternative 
allows  for  the  10-percent  increase  of 
2.850  million  bu  (1.517  million  hL)  to 
3.135  million  bu  (1.669  million  hL).  The 
Council  determined  that  the  only 
alternative  that  would  significantly 
negatively  impact  revenues  to  vessels  is 


the  1.850  million  bu  (0.985  million  hL) 
alternative  for  surfclams.  Both  the  status 
quo  quota  alternative  and  the  5-percent 
increase  could  be  constraining  on 
industry.  At  best,  the  5-percent  increase 
would  probably  increase  revenues  by  a 
small  amount.  The  resource  can  support 
the  10-percent  increase  in  landings  and 
the  industry  believes  it  can  harvest  and 
process  this  additional  product. 

The  quota  for  Maine  mahogany  ocean 
quahogs  is  specified  at  a  maximum 
100,000  Maine  bu  (35,240  hL).  The  FMP 
specifies  that  upward  adjustments  to  the 
quota  would  require  a  scientific  survey 
and  stock  assessment  of  the  Maine 
mahogany  ocean  quahog  resource. 
However,  no  survey  or  assessment  has 
been  conducted.  The  Council 
considered  two  alternative  quotas  for 
the  Maine  mahogany  fishery,  in 
addition  to  the  preferred  alternative  of 
100,000  Maine  bu  (35,240  hL), 
including  50,000  Maine  bu  and  72,466 
bu  (17,620  and  25,537  hL).  Any  quota 
the  Coimcil  would  have  recommended 
below  the  1999  landing  level  of  93,938 
Maine  bu  (33,104  hL)  would  most  likely 
have  resulted  in  a  decrease  in  revenues 
to  individual  vessels. 

Processors 

Nine  to  12  processors  currently 
participate  in  the  siufclam  and  ocean 
quahog  fisheries.  However,  five  firms 
are  responsible  for  the  vast  majority  of 
purchases  in  the  ex-vessel  market  and 
sale  of  processed  clam  products  in 
wholesale  markets.  Impacts  to  surfclams 
and  ocean  quahog  processors  would 
most  likely  mirror  the  impacts  of  the 
various  quota  alternatives  to  vessels,  as 
discussed  above.  Revenues  earned  by 
processors  would  be  derived  from  the 


wholesale  market  for  clam  products 
and,  since  a  large  number  of  substitute 
products  (i.e.,  other  food  products)  are 
available,  the  demand  for  processed 
clam  products  is  likely  to  be  price- 
dependent. 

Allocation  Holders 

In  2001 ,  there  were  99  surfclam 
allocation  holders,  while  63  firms  or 
individuals  held  an  ocean  quahog 
allocation.  If  the  recommended  quotas 
are  accepted,  i.e.,  no  change  from  2001 
quotas  on  ocean  quahogs  or  Maine 
mahogany  ocean  quahogs,  and  an 
increase  of  10-percent  for  surfclams,  it 
is  likely  that  impacts  to  allocation 
holders  or  buyers  will  be  minimal. 
Theoretically,  increases  in  the  quota 
would  most  likely  benefit  those  who 
purchase  quota  (through  lower  prices 
(values))  and  negatively  impact  sellers 
of  quota  because  of  reduction  in  value. 
Decreases  in  the  quota  would  most 
likely  have  an  opposite  effect. 

Reporting  and  Recordkeeping 
Requirements 

This  proposed  rule  would  not  impose 
any  new  reporting,  recordkeeping,  or 
other  compliance  requirements. 
Therefore,  the  costs  of  compliance 
would  remain  imchanged. 

The  RIR/IRFA  is  available  fit)m  the 
Council  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  18,  2001. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

[FR  Doc.  01-26791  Filed  10-23-01;  8:45  am] 
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APPALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Annual  Meeting 

TNIE  AND  DATE:  9:30  a.m.-12  p.m. 
November  7,  2001. 

PIJkCE:  Harrisburg  Hilton  and  Towers, 
One  North  Second  Street,  Harrisburg, 
PA  17101. 

STATUS:  Most  of  the  meeting  will  be 
open  to  the  public.  If  there  is  a  need  for 
an  executive  session  (closed  to  the 
public),  it  will  be  held  at  about  9:30  a.m. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  Public:  The 
primary  purpose  of  this  meeting  is  to  (1) 
Review  the  independent  auditors'  report 
of  Commission's  financial  statements  for 
fiscal  year  2000-2001;  (2)  Review  the 
information  on  LLRW  generation  within 
the  Appalachian  Compact;  (3)  Discuss 
LLRW  generation  reporting 
requirements  for  the  Compact;  (4) 
Consider  a  proposed  budget  for  fiscal 
year  2002-2003;  (5)  Review  and  discuss 
the  recent  developments  in  South 
Carolina  and  Utah  related  to  the 
Barnwell  and  Envirocare  disposal 
facilities;  (6)  Review  the  EPA's  Final 
Rule  on  Mixed  Low-Level  Waste;  and 
(7)  Elect  the  Commission's  officers. 

Portions  Closed  to  the  Public: 
Executive  Session,  if  deemed  necessary, 
will  be  held  at  about  9:30  a.m. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Richard  R.  Janati,  Pennsylvania  Staff 
member  on  the  Commission,  at  717- 
787-2163. 

Richard  R.  Janati, 

Staff  Member  on  the  Commission. 

(FR  Doc.  01-26723  Filed  10-23-01;  8:45  am) 

BUJNQ  CODE  0000-00-# 


DEPARTMENT  OF  COMMERCE 

SulMniMlon  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Tif7e;  Government  Employment 
Forms. 

Form  Numbeiis):  E-1,  E-2,  E-3,  E-4, 
E-5,  E-6,  E-7,  E-9. 

Agency  Approval  Number:  0607- 
0452. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  82,520. 

Number  of  Respondents:  96,591. 

Avg  Hours  Per  Response:  51  minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  OMB  clearance  of  the 
questionnaires  needed  to  conduct  the 

2002  Census  of  Governments, 
Employment  Phase,  and  the  2003 
Annual  Survey  of  Government 
Employment.  Title  13,  Section  161.  of 
the  United  States  Code  requires  the 
Secretary  of  Commerce  to  conduct  a 
census  of  governments  every  fifth  year. 
Section  182  allows  the  Secretary  to 
conduct  annual  surveys  in  other  years. 
There  are  eight  survey  forms  used  to 
collect  data  on  government 
employment,  pay,  and  hours.  Since 
there  are  many  different  types  and  sizes 
of  governments,  each  form  is  tailored  to 
the  unique  characteristics  of  the  type 
and  size  of  government  or  government 
agency  to  be  surveyed.  The  type  of 
employment  and  pay  data  to  be 
collected  in  the  2002  Census  of 
Governments  and  the  2003  Aimual 
Survey  of  Govermnent  Employment  is 
identical  to  data  collected  in  recent 
annual  surveys  of  government 
employment. 

The  2002  Census  of  Governments  will 
collect  data  for  all  of  the  govenmients  in 
our  universe  by  type  of  government  and 
by  govenunent  function.  By  state,  the 

2003  Employment  sample  supports 
estimates  of  total  local  government 
employment  and  payrolls  by  type  of 
government  and  government  function. 

Statistics  compiled  from  data  gathered 
using  these  forms  are  used  in  several 
important  Federal  government 
programs.  Economists  at  the  Bureau  of 
Economic  Analysis  use  the  statistics  for 


developing  the  National  Income  and 
Product  Accounts.  The  Department  of 
Housing  and  Urban  Development 
determines  the  allocation  of  operating 
subsidies  to  local  housing  authorities 
based  on  these  survey  data.  The  Bureau 
of  Labor  Statistics  uses  these  data  in  its 
benchmarking  procedures  for  state  and 
local  government  components  of  its 
monthly  employment  and  earnings 
statistics.  OUier  users  include  state  and 
local  government  executives  and 
legislators,  policy  makers,  economists, 
researchers,  and  the  general  public. 

Affected  Public:  Federal  Government; 
State,  local  or  Tribal  Government. 

Frequency:  Aimually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C. 
Sections  161  and  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
E)epartmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Conunerce,  room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  October  18.  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-26737  Filed  10-23-01:  8:45  am) 
■LUNG  COM  3610-07-P 


DEPARTMENT  OF  COMMERCE 
P.D.  1019010] 

Submission  tor  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  National  Marine  Sanctuary 
Permits. 
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Form  Numberfs):  None.    | 

OMB  Approval  Number:  d648-ai41. 

Type  of  Request:  Regiilar  submission. 

Burden  Hours:  1.018. 

Number  of  Respondents:  336. 

Average  Hours  Per  Response:  1  hour 
for  a  general  permit  application;  15 
minutes  for  a  baitfish  permit 
application;  13  hours  for  a  historical 
resource  permit  application;  24  hours 
for  a  special  use  permit  application;  1 
hour  for  a  notification  of  other  agency 
permits  or  requests;  15  minutes  for  a 
permit  amendment;  30  minutes  for  a 
request  for  certification  of  a  pre-existing 
lease,  license  or  permit;  15  minutes  for 
an  entry  to  a  voluntary  registry  of 
activities:  and  90  minutes  for  a  appeal 
of  an  application  rejection. 

Needs  and  Uses:  National  Marine 
Sanctuary  (NMS)  regulations  list 
specific  activities  that  are  prohibited  in 
the  sanctuaries.  These  otherwise- 
prohibited  activities  are  permissible  if  a 
permit  is  issued  by  the  NMS  program. 
Persons  wanting  permits  must  submit 
applications,  and  persons  obtaining 
permits  must  submit  reports  on  the 
activity  conducted  imder  the  permit. 
The  information  is  needed  by  NMS  to 
protect  and  manage  the  sanctuaries. 

Affected  Public:  Not-for-profit 
institutions,  individuals  or  households, 
business  or  other  for-profit 
organizations,  and  State,  local,  or  tribal 
government. 

Frequency:  On  occasion,  annually. 

Respondent's  (^ligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897.  j 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  17. '2001. 
Gwrilnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Infonnation  Officer. 

(FR  Doc.  01-26793  Filed  10-23-01:  8:45  am] 

COM  W10-NK-* 


DEPARTMENT  OF  COMMERCE 

P.D.  101901A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  *35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northwest  Region  Gear 
Identification  Requirements. 

Form  Numberis):  None. 

OMB  Approval  Number.  0648-0352. 

Type  of  Request.  Regular  submission. 

Burden  Hours:  3,079. 

Number  of  Respondents:  1,046. 

Average  Hours  Per  Response:  15 
minutes  per  marking. 

Needs  and  Uses:  Regulations 
implementing  the  Pacific  Coast 
Groujadfish  Fisheries  Management  Plan 
at  50  CFR  660.322  (c)(3)  specify  that 
federally-permitted  vessels  are  required 
to  mark  their  fixed-gear  with  an 
identifying  number.  This  number  is 
used  by  NOAA,  the  U.S.  Coast  Guard, 
and  other  agencies  for  fishery 
enforcement  activities. 

Affected  Public  Business  or  other  for- 
profit  organizations. 

Frequency.  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
infonnation  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  17.  2001. 
GweUnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  01-26795  Filed  10-23-01;  8:45  am] 
MUMaCOOe  3B10-22-8 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  5  of  tfie  2001 
Panel 

action:  Proposed  collection;  conament 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

CtATES:  Written  comments  must  be 
submitted  on  or  before  December  24, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
lAXh  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bureau,  FOB  3,  Room  3387, 
Washington,  DC  20233-0001,  (301)  457- 
3819. 
SUPPLEMENTARY  MFORMATION: 

I.  AbstlVCt 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  one  to 
four  years.  Respondents  are  interviewed 
at  4-month  intervals  or  "waves"  over 
the  life  of  the  panel.  The  survey  is 
molded  around  a  central  "core"  of  labor 
force  and  income  questions  that  remain 
fixed  throughout  the  life  of  the  panel. 
The  core  is  supplemented  with 
questions  designed  to  address  specific 
needs,  such  as  obtaining  information  on 
school  enrollment,  child  support 
agreements,  adult  and  child  disabilities 
and  employer  provided  health  benefits. 
These  supplemental  questions  are 
included  with  the  core  and  are  refiarred 
to  as  "topical  modules." 

The  Sn>P  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single. 


Federal  Register /Vol.  66,  No.  206  /  Wednesday,  October  24,  2001 /Notices 


53775 


unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  leVels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2001  Panel  is  currently  scheduled 
for  three  years  and  will  include  nine 
waves  of  interviewing  beginning 
February  2001.  Approximately  50,000 
households  will  be  selected  for  the  2001 
Panel,  of  which  37,500  are  expected  to 
be  interviewed.  We  estimate  that  each 
household  will  contain  2.1  people, 
jdelding  78,750  interviews  in  Wave  1 
and  subsequent  waves.  Interviews  take 
30  minutes  on  average.  Three  waves  of 
interviewing  will  occur  in  the  2001  SIPP 
Panel  during  FY  2002.  The  total  annual 
burden  for  the  2001  Panel  SIPP 
interviews  would  be  118,125  hours  in 
FY  2002. 

The  topical  modules  for  the  2001 
Panel  Wave  5  collect  information  about: 

•  School  Enrollment  and  Financing. 

•  Child  Support  Agreements. 

•  Support  lor  Non-Household 
Members. 

•  Adult  Disability. 

•  Child  Disability. 

•  Employer — Provided  Health 
Benefits. 

Wave  5  interviews  will  be  conducted 
from  June  2002  through  September 
2002. 

A  10-minute  reinterview  of  2.500 
people  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses. 
Reinterviews  would  require  an 
additional  1,253  burden  hours  in  FY 
2002. 

An  additional  2,100  burden  hours  is 
requested  in  order  to  continue  the  SIPP 
Methods  Panel  testing.  The  test  targets 
SIPP  items  and  sections  that  require 
thorough  and  rigorous  testing  in  order  to 
improve  the  quality  of  core  data. 

n.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years  with  each  panel  having 
durations  of  one  to  four  years.  All 
household  members  15  years  old  or  over 
are  interviewed  using  regular  proxy- 
respondent  rules.  Diiring  the  2001 


Panel,  respondents  are  interviewed  a 
total  of  nine  times  (nine  waves)  at  4- 
month  intervals  making  the  SIPP  a 
longitudinal  survey.  Sample  people  (all 
household  members  present  at  the  time 
of  the  first  interview)  who  move  within 
the  country  and  reasonably  close  to  a 
SIPP  primary  sampling  unit  will  be 
followed  and  interviewed  at  their  new 
address.  Individuals  15  years  old  or  over 
who  enter  the  household  after  Wave  1 
will  be  interviewed;  however,  if  these 
individuals  move,  they  are  not  followed 
unless  they  happen  to  move  along  with 
a  Wave  1  sample  individual. 

m.  Data 

OMB  Number:  0607-0875. 

Form  Number:  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
78,750  people  per  wave. 

Estimated  Time  Per  Response:  30 
minutes  per  person,  on  average. 

Estimated  Total  Annual  Burden 
Hours;  121,478. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  Volimtary. 
Legal  Authority:  Title  13,  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  infonnation  collection.  They  also 
will  become  a  matter  of  public  record. 

Dated:  October  18,  2001. 
Mjideleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Infonnation  Officer. 
[FR  Doc.  01-26736  Filed  1O-23-01:  8:45  am] 
■LUNO  COOC  3610-07-r 


DEPARTMENT  OF  COINMERCE 
International  Trade  Administration 

[A-337-«06] 

Notice  of  Poetponement  of  Preliminary 
Antidumping  Duty  Determination:  IQF 
Red  Raapberriee  From  Cttlle 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  determination  in  the 
antidumping  duty  investigation  on 
individually  quick  frozen  red 
raspberries  from  Chile. 
EFFECTIVE  DATE:  October  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Cole 
Kyle  (202)  482-1503  or  Annika  O'Hara 
(202)  482-3798;  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as" 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2001). 

Postponement  of  Preliminary 
Determinations 

On  June  6.  2001 ,  the  Department 
published  the  initiation  of  the 
antidumping  duty  investigation  of 
imports  of  individually  quick  frozen 
(IQF)  red  raspberries  from  Chile.  The 
notice  of  initiation  stated  that  we  would 
make  our  preliminary  determination  for 
these  antidumping  duty  investigation  no 
later  than  140  days  after  the  date  of 
issuance  of  the  initiation  (i.e.,  November 
7,  2001).  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations:  IQF 
Red  Raspberries  from  Chile.  66  FR 
34407  (June  28.  2001). 

On  October  12.  2001.  the  petitioners* 
made  a  timely  request  ptusuant  to  19 
CFR  351.205(e)  for  a  35-day 
postponement  of  the  preliminary 
determination  until  December  12,  2001. 
The  petitioners  requested  a 
postponement  of  the  preliminary 
determination  because  of  the  need  for 
additional  time  to  submit  comments 
regarding  the  respondents' 


■  The  petitiooers  are  the  IQF  Red  Raspberries  Fair 
Trade  Committee  and  its  members. 
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supplemental  questionnaire  responses 
and  for  the  Department  to  analyze  the 
respondents'  data  and  seek  additional 
data,  if  necessary,  prior  to  the  issuance 
of  the  preliminary  determination. 

For  the  reasons  identified  by  the 
petitioners,  and  because  there  are  no 
compelling  reasons  to  deny  the  request, 
we  are  postponing  the  preliminary 
determination  under  section  733(c)(1)  of 
the  Act.  We  will  make  our  preliminary 
determination  no  later  than  December 
12,  2001. 

This  notice  is  published  pursuant  to 
sections  733(f)  and  777(i)  of  the  Act. 

Dated:  October  18.  2001. 
Faiyar  Shirzad, 

Assistant  Secretary  for  Import   ' 

Administration. 

(FR  Doc.  01-26788  Filed  10-23-01:  8:45  ami 

BRJJNQ  COOC  3S10-OS-^  I 


DEPARTMENT  OF  COMMERCE 
intematlofuil  Trade  Adminiatratton 

[A-570-867] 

Notice  of  Amended  Preliminary 
Antidumping  Duty  Determination  of 
Saiea  at  (.eaa  Than  Fair  Value: 
Automotive  Replacement  Glass 
Windshields  From  the  People's 
ftopublic  of  Chirui 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amended  preliminary 
antidumping  duty  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  October  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  AD/CVD  Enforcement 
Group  m.  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1102. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  for  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regiilations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2000). 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  automotive 


replacement  glass  ("ARC")  windshields, 
and  parts  thereof,  whether  clear  or 
tinted,  whether  coated  or  not,  and 
whether  or  not  they  include  antennas, 
ceramics,  mirror  buttons  or  VIN 
notches,  and  whether  or  not  they  are 
encapsulated.  ARC  windshields  are 
laminated  safety  glass  (i.e.,  two  layers  of 
(typically  float)  glass  with  a  sheet  of 
clear  or  tinted  plastic  in  between 
(usually  polyvinyl  butyral)),  which  are 
produced  and  sold  for  use  by 
automotive  glass  installation  shops  to 
replace  windshields  in  automotive 
vehicles  (i.e.,  passengers  cars,  light 
trucks,  vans,  sport  utility  vehicles,  etc.) 
that  are  cracked,  broken  or  otherwise 
damaged. 

ARC  windshields  subject  to  this 
investigation  are  currently  classifiable 
under  subheading  7007.21.10.10  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS).  Specifically 
excluded  from  the  scope  of  this 
investigation  are  laminated  automotive 
windshields  sold  for  use  in  original 
assembly  of  vehicles.  While  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  ouj 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

As  discussed  in  our  notice  of 
initiation,  the  scope  of  this  investigation 
poses  unique  problems  of 
administration.  For  the  final 
determination,  we  continue  to  invite 
parties  to  provide  information  on 
physical  characteristics  which  would 
allow  U.S.  Customs  officials  to 
distinguish  between  ARC  windshields, 
and  windshields  for  new  automobiles. 
We  also  invite  comments  on  procedures 
for  administering  any  order  which  may 
result  from  this  investigation  on  the 
basis  of  end  use.  Finally,  information  on 
the  record  shows  that  all  windshields 
imported  from  the  PRC  during  the  POI 
were  ARC  windshields;  consequently, 
we  note  that  even  if  the  scope  of  this 
order  were  to  cover  all  windshields,  the 
Department  would  have  all  the 
information  necessary  to  make  a  final 
determination. 

Amendment  of  Preliminary 
Determination 

On  September  10,  2001,  the 
Department  of  Commerce  ("the 
Department")  preliminary  determined 
that  ARC  windshields  from  the  People's 
Republic  of  China  ("PRC")  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  ("LTFV"),  as 
provided  in  section  735(a)  of  the  Tariff 
Act.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  from 


the  People's  Republic  of  China,  66  FR 
48233  (September  19,  2001). 

On  September  21,  2001,  respondent, 
Fuyao  Glass  Industry  Group  Company, 
Ltd.  ("FYG")  and  petitioners  timely 
filed  allegations  that  the  Department 
made  ministerial  errors  in  the  final 
determination. 

The  Department  is  amending  the 
preliminary  determination  in  the 
antidumping  investigation  of  ARG 
windshields  from  the  PRC  only  for  FYG. 

Significant  Ministerial  Error 

A  significant  ministerial  error  is 
defined  as  an  error,  the  correction  of 
which,  singly  or  in  combination  with 
other  errors,  would  result  in  (1)  a 
change  of  at  least  five  absolute 
percentage  points  in,  but  not  less  than 
25  percent  of,  the  weighted-average 
dumping  margin  calculated  in  the 
original  (erroneous)  preliminary 
determination;  or  (2)  a  difference 
between  a  weighted-average  dumping 
margin  of  zero  or  de  minimis  and  a 
weighted-average  dumping  margin  of 
greater  than  de  minimis  or  vice  versa. 
See  19  CFR  351.224(g). 

FYG's  Allegations  of  Ministerial  Errors 
by  the  Department 

Comment  1 :  FYG  argues  that  the 
Department  incorrectly  calculated 
constructed  export  price  ("CEP")  profit. 
FYG  argues  that  the  CEP  profit  ratio, 
calculated  by  the  Department,  should  be 
multiplied  by  U.S.  selling  expenses  to 
derive  CEP  profit.  FYG  points  out  that 
the  Department  incorrectly  multiplied 
the  CEP  profit  ratio  by  gross  imit  price. 
FYG  cites  section  772(d)(3)  of  the  Act 
and  DOC  Policy  Memo  97/1  in  arguing 
that  the  CEP  profit  ratio  must  be 
multiplied  by  U.S.  Selling  expenses,  not 
gross  unit  price. 

Department's  Position:  We  are  with 
FYG.  The  Department's  practice  is  to 
multiply  the  CEP  profit  ratio  by  U.S. 
selling  expenses.  "The  Department  will 
change  the  calculation  for  the  final 
determination  by  multiplying  the  CEP 
profit  rate  by  U.S.  selling  expenses.  The 
correction  of  this  error  in  combination 
with  the  correction  of  the  other  errors 
would  result  in  a  margin  of  3.04 
percent.  This  is  more  than  five 
percentage  points  different  from  and 
more  than  25  percent  of  the  weighted- 
average  dumping  margin  calciilated  in 
the  preliminary  determination  (9.79%). 
Accordingly,  the  error  alleged  by 
respondent  is  a  significant  ministerial 
error  within  the  meaning  of  19  CFR 
351.224(g)(1). 

Comment  2:  FYG  alleges  that  the 
Department  double  counted  molding. 
*  FYG  argues  that  the  Department 
deducted  an  amoimt  from  U.S.  price  to 
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accoimt  for  molding  purchases  made  in 
the  U.S.  and  shipped  directly  to  FYG's 
U.S.  customer.  FYG  argues  that  the 
Department  should  not  deduct  an 
amount  for  molding  from  U.S.  price 
when  molding  is  sourced  frtim  Taiwan. 
FYG  argues  that  they  provided  a  ratio 
for  control  numbers  ("CONNUM")  for 
which  molding  was  purchased  and  that 
the  Department  should  use  this  ratio  to 
allocate  molding  purchases  from  U.S. 
suppliers. 

Department's  Position:  The 
Department  does  not  agree  that  this  is  a 
ministerial  error.  FYG  reported  in  its 
June  25,  2001  response  at  8,  that  it  had 
no  way  to  distinguish  between  those 
sales  which  used  molding  sourced  in 
the  United  States  (and  shipped  directly 
to  the  U.S.  customer),  and  those  sales 
which  used  molding  purchased  from  the 
United  States  and  shipped  to  China  (to 
be  included  in  the  shipment).  The 
Department,  therefore,  made  an 
adjustment  for  molding  fur  all  U.S. 
sales.  Therefore,  we  are  not  making  the 
suggested  correction  because  the  alleged 
error  is  not  an  unintentional  enor 
covered  by  the  ministerial  error 
provision. 

Comment  3:  FYG  alleges  that  the 
Department  failed  to  correctly  calculate 
the  freight  expense  for  the  input  of  coal. 
Citing  tibe  Factors  of  Production 
Memorandum  ("FOP  Memo")  at  20, 
FYG  maintains  that  the  Department 
shoidd  use  the  shorter  of  the  distance 
from  the  domestic  supplier  to  FYG's 
factory  or  the  distance  from  the  nearest 
seaport  to  FYG's  factory  {See  Sigma 
Corp.  V.  United  States,  117  F.  3d  1401 
(Fed.  Cir.  1997)).  FYG  argues  that  the 
Department  calculated  distance  using 
the  "Sigma"  freight  distance,  and 
should  have  instead  used  the  actual 
distance  fitjm  the  supplies  to  FYG's 
factory,  which  is  shorter  than  the 
distance  between  the  port  and  FYG's 
factory. 

Department's  Position:  We  agree  with 
FYG  and  have  used  the  actual  distance 
between  the  coal  supplier  and  FYG's 
factory.  We  have  revised  the  freight 
input  calculation  to  reflect  this 
correction.  The  correction  of  this  error 
in  combination  with  the  correction  of 
the  other  errors  would  result  in  a  margin 
of  3.04  percent.  This  is  more  than  five 
percentage  points  different  from  and 
more  than  25  percent  of  the  weighted- 
average  dumping  margin  calculated  in 
the  preliminary  determination  (9.79%). 
Accordingly,  the  error  alleged  by 
respondent  is  a  significant  ministerial 
error  within  the  meaning  of  19  CFR 
351.244(g)(1). 

Comment  4:  FYG  alleges  that  the 
Department  made  a  ministerial  error  by 
improperly  deducting  a  molding  cost  for 


a  CONNUM  that  in  fact  included  no 
molding.  Citing  Exhibit  6  of  its  August 
15,  2001  submission,  FYG  argues  that 
the  data  provided  in  this  exhibit 
contained  a  CONNUM  that  should  not 
have  been  merged  into  the  U.S.  and  FOP 
dataset.  FYG  argues  that  the  seventh 
digit  in  the  CONNUM  denotes  that  no 
molding  was  sold  with  this  particular 
model  and,  therefore,  sales  with  this 
CONNUM  should  not  have  a  molding 
deduction. 

Department's  Position:  The 
Department  does  not  agree  that  this  a 
ministerial  error.  The  Department  relied 
on  FYG's  August  15,  2001  submission 
which  shows  that  for  the  CONNUM  in 
question,  market  economy  molding 
purchases  occurred.  The  Department 
relied  on  FYG's  response  in  preparing 
the  calculations  and  it  is  not  evident 
that  the  CONNUM  in  question  did  not 
in  fact  have  molding  purchases. 
Therefore,  we  are  not  making  the 
suggested  correction  because  the  alleged 
error  is  not  an  imintentional  error 
covered  by  the  ministerial  error 
provision. 

Comment  5:  FYG  alleges  that  the 
Department  made  a  ministerial  error  by 
incorrectly  failing  to  add  selling,  general 
and  administrative  ("SG^cA")  costs  to 
the  cost  of  manufact\u«  ("COM")  in 
calculating  cost  of  production  ("COP"). 
Citing  FOP  Memo  at  17,  FYG  points  out 
that  the  Department  intended  to 
calculate  COP  by  summing  materials, 
energy,  labor,  overhead,  and  selling, 
general  and  administrative  exftenses 
("SG&A").  FYG  argues  that  the  COP 
figiu«  did  not  include  costs  associated 
with  SG&A,  only  materials,  energy, 
labor  and  overhead. 

Departmen  t  's  Position :  The 
Department  agrees  that  this  is  a 
ministerial  error.  The  Department 
normally  adds  SG&A  to  COM  to  derive 
COP,  which  we  failed  to  do  in  this  case. 
The  correction  of  this  error  in 
combination  with  the  correction  of  the 
other  errors  would  result  in  a  margin  of 
3.04  percent  for  FYG.  This  is  more  than 
five  percentage  points  different  from 
and  more  than  25  percent  of  the 
weighted-average  dumping  margin 
calculated  in  the  preliminary 
determination  (9.79%).  Accordingly,  the 
error  alleged  by  respondent  is  a 
significant  ministerial  error  within  the 
meaning  of  19  CFR  351.224(g)(1). 

Comment  6:  FYG  alleges  that  the 
Department  used  an  outdated  labor  rate 
in  calculating  inputs.  Citing  1998 
Yearbook  of  Labour  Statistics  and  the 
Department's  regression-based  analysis 
posted  on  its  Web  site,  FYG  argues  that 
the  labor  rate  used  in  the  preliminary 
determination  is  outdated,  compared 
with  a  more  contemporaneous  labor  rate 


for  1999  now  listed  on  the  Department's 
Web  site. 

Department's  Position:  The 
Department  does  not  agree  that  this  is  a 
ministerial  error.  The  Department  used 
information  available  at  Uie  time  of  the 
preliminary  determination  and  at  that 
time  listed  on  its  website.  Labor  rates  for 
1999  were  not  available  to  the 
Department  at  the  time  of  the 
preliminary  determination.  Therefore, 
we  are  not  making  the  suggested 
correction  because  the  alleged  error  is 
not  an  unintentional  error  covered  by 
the  ministerial  error  provision. 

Petitioner's  Allegations  of  Ministerial 
Errors  by  the  Department 

Comment  7:  Petitioners  allege  that  the 
Department  made  a  ministerial  error  in 
the  value  it  assigned  to  the  second  panel 
of  glass  of  FYG's  solar  windshields. 
Citing  FYG's  June  25,  2001  submission 
at  11,  petitioners  point  out  that  FYG 
reported  it  uses  one  pane  of  standard 
float  glass  and  one  pane  of  solar  glass 
when  it  constructs  a  solar  windshield. 
Petitioners  argue  that  the  Department 
should  treat  standard  float  glass  as  clear 
float  glass,  instead  of  colored  float  glass. 

Department's  Position:  The 
Department  does  not  agree  that  this  is  a 
ministerial  error.  FYG  explained  that 
standard  float  glass  was  used  along  with 
a  solar  panel  in  the  construction  of  solar 
windshields.  The  Department  does  not 
consider  this  record  information  to  be 
sufficient  to  make  a  determination  that 
standard  glass  is  clear  glass.  The 
Department  also  notes  that  FYG  uses  a 
small  amount  of  clear  glass  in  producing 
subject  merchandise.  The  Department 
plans  to  examine  this  information  more 
closely  at  verification.  Therefore,  we  are 
not  making  the  suggested  correction 
because  the  alleged  error  is  not  an 
unintentional  error  covered  by  the 
ministerial  error  provision. 

Comment  8:  Petitioners  allege  that  the 
Department  made  a  ministerial  error  in 
the  values  it  assigned  to  Xinyi 
Automotive  Glass  (Shenzhen)  Company, 
Ltd.'s  ("Xinyi ")  PVB.  Citing  the  FOP 
Memo  at  7,  petitioners  point  out  that 
Attachment  4  to  the  FOP  Memo  lists  the 
value  for  clear  PVB  and  shaded  PVB 
differently  then  those  listed  on  page  7 
of  the  FOP  memo.  Petitioners  argue  that 
the  values  listed  for  clear  PVB  and 
shaded  PVB  should  be  reversed. 

Department's  Position:  The 
Department  agrees  that  this  is  a 
ministerial  error.  The  Department  found 
that  the  values  calculated  for  clear  and 
shaded  PVB  in  the  FOP  Memo  were 
reversed.  The  Department  found  that 
after  correction  of  this  error,  Xinyi 's 
margin  remains  de  minimis. 
Accordingly,  the  error  alleged  by 
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respondent  is  not  a  significant 
ministerial  error  within  the  meaning  of 
19  CFR  351.224(g)(1)  or  (2)  and  we  are 
not  issuing  an  amended  preliminary 
determination.  The  Department  of 
Commerce  will,  however,  correct  this 
error  for  the  final  determination. 

Comment  9:  Petitioners  allege  that  the 
Department  made  a  ministerial  error  by 
using  the  incorrect  Wholesale  Price 
Index  ("WPI")  value  for  December  2000. 
Citing  International  Financial  Statistics 
("IFS'*).  May  2001,  petitioners  argue 
that  the  Department  used  a  preliminary 
value  listed  in  this  publication,  instead 
of  using  the  final  WPI  for  December 
2000  as  it  is  listed  in  the  IFS  for  July 
2001.  Petitioners  also  argue  that  the  WPI 
listed  for  December  2000  was  in  bold  to 
indicate  that  it  is  preliminary. 
Petitioners  also  maintain  that  the  WPI 
for  other  periods  used  by  the 
Department  (April  2000-December 
2000.  April  1998-March  1999,  1997, 
and  1996)  do  not  match  what  is  reported 
in  the  July  2001  edition  of  IFS. 

Department's  Position:  The 
Department  does  not  agree  that  this  is  a 
ministerial  error.  Contrary  to 
petitioners'  argument,  the  December 
2000  WPI  was  not  bolded  (denoting  a 
preliminary  number)  in  the  May  2001 
issue  of  IFS  used  by  the  Department. 
The  Department  utilized  the  most  recent 
information  on  the  record  at  the  time  of 
the  preliminary  determination.  June 
WPI  data  were  not  available.  In  regard 
to  the  other  claimed  inaccuracies  listed 
above,  petitioners  derive  different  WPI's 
due  to  rounding  differences.  Therefore, 
we  are  not  making  the  suggested 
correction  because  the  alleged  error  is 
not  an  imintentional  error  covered  by 
the  ministerial  error  provision. 

Comment  10:  Petitioners  allege  that 
the  Department  made  a  ministerial  error 
by  using  a  1992  WPI  base  for  data 
collected  from  the  period  November 
1991  through  April  1992  in  calculating 
an  average  value  in  Rupees  per  metric 
ton  value  for  domestic  inland  insurance. 
Citing  the  Department's  Web  site  {http:/ 
/wwv,:ia.ita.doc.gov/factorv/prc/#Source 
Index),  which  shows  the  average  value 
in  Rupees  per  metric  ton,  petitioners 
argue  that  the  period  of  data  used  to 
calculate  the  average  value  in  Rupees 
per  metric  ton  should  coincide  with  the 
period  November  1991  through  April 
1992,  and  not  the  1992  time  period,  as 
used  by  the  Department.  Petitioners  also 
argue  that  the  Department  should  have 
used  the  adjusted  base  vear  figure  for 
1992. 

Department's  Position:  The  ■ 
Department  does  not  agree  that  this  is  a 
ministerial  error.  The  Department 
considers  the  argument  by  petitioners  to 
be  one  of  methodology  and  not 


ministerial.  Therefore,  we  are  not 
making  the  suggested  correction  because 
the  alleged  error  is  not  an  unintentional 
error  covered  by  the  ministerial  error 
provision.  However,  the  Department 
will  examine  both  issues  mentioned 
above  more  closely  for  the  final 
determination. 

Comment  1 1 :  Petitioners  allege  that 
the  Department  made  a  ministerial  error 
by  including  labor  expenses,  both  direct 
and  indirect,  incurred  by  surrogate 
company  Saint-Gobain  Sekurit  India 
Limited  ("St.  Gobain")  in  the 
Department's  calculation  of  the 
financial  ratio  for  factory  overhead  and 
ultimately  in  the  SG&A  ratio.  Petitioners 
argue  that  inclusion  of  total  labor  fi-om 
St.  Gobain  in  the  calculation  of  factory 
overhead  by  the  Department  is  incorrect 
because  doing  so  would  include  not 
only  direct,  but  indirect  labor  in  the 
total  COM. 

Department's  Position:  The 
Department  does  not  agree  that  this  is  a 
ministerial  error.  The  Department 
regards  its  decision  to  account  for  labor 
in  the  build-up  of  COM  as  one  of 
selected  methodology.  Based  on  the 
information  available  to  the  Department, 
there  was  no  way  to  distinguish 
between  indirect  and  direct  labor  in 
reviewing  St.  Gobain's  financial 
statement.  The  Department  also  took 
into  consideration  that  a  majority  of  the 
labor  reported  in  St.  Gobain's  financial 
statement,  absent  information  to  the 
contrary,  is  more  likely  to  be  direct 
labor.  Therefore,  we  are  not  making  the 
suggested  correction  because  the  alleged 
error  is  not  an  unintentional  error 
covered  by  the  ministerial  error 
provision. 

We  are  amending  the  preliminary 
results  of  the  antidumping  duty 
investigation  of  ARG  from  the  PRC  to 
reflect  the  correction  of  the  above-cited 
ministerial  errors.  The  revised  final 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/ 
manufacturer 


Original        Revised 
weighted      weighted 


FYG  

All  Others  Rate 


average 
margin 
percent 


9.79 
9.79 


average 
margin 
percent 


3.04 
3.04 


Suspension  of  Liquidation 

In  accordance  with  section 
635(c)(1)(B)  of  the  Act,  we  are  directing 
the  United  States  Customs  Service 
("Customs")  to  continue  suspending 
liquidation  on  all  imports  of  the  subject 
merchandise  from  the  PRC.  Customs 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 


average  amount  by  which  normal  value 
exceeds  the  export  price  as  indicated  in 
the  chart  above.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  635(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
amended  final  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  October  17,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-26787  Filed  10-23-01;  8:45  am] 
BIUJNG  COOe  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  by  telephone  at  (202) 
482-5131  (this  is  not  a  toll-fr«e  number) 
or  e-mail  at  oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Regiister  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 
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Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  Certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  01-00005."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Vinex  International,  Inc., 
1407  Foothill  Blvd.,  Suite  105,  La 
Verne,  California  91750. 

Contact:  Vatche  Sahakian,  President. 

Telephone:  (909)  596-3556. 

Application  No.:  01-00005. 

Date  Deemed  Submitted:  October  12, 
2001. 

Members  (in  addition  to  applicant): 
None. 

Vinex  International,  Inc.  ("VINEX") 
seeks  a  Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

1.  Pmducts 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

Technology  Rights,  including,  but  not 
limited  to,  patents,  trademarks,  copyrights 
and  trade  secrets  that  relate  to  Products  and 
Services. 

4.  Export  Trade  Facilitation  Senrices  las  they 
Relate  to  the  Export  of  Products,  Services  and 
Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to,  professional 
services  and  assistance  relating  to: 
government  relations;  state  and  federal 


export  programs;  foreign  trade  and  business 
protocol;  consuhing;  market  research  and 
analysis;  collection  of  information  on  trade 
opportunities;  marketing;  negotiations;  joint 
ventures;  shipping  and  export  management: 
export  licensing:  advertising:  documentation 
and  services  related  to  compliance  with 
customs  requirements:  insurance  and 
financing:  trade  show  exhibitions: 
organizational  development;  management 
and  labor  strategies:  transfer  of  technology: 
transportation  services:  and  the  formation  of 
shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands^  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

With  respect  to  the  sale  of  Products 
and  Services,  licensing  of  Technology 
Rights  and  provisions  of  Export  Trade 
Facilitation  Services,  VINEX  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportunities  in 
the  Export  Market  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  and/or  non- 
exclusive licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services,  and/or  Technology  Rights; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Establish  the  price  of  Products. 
Services,  and/or  Technology  Rights  for 
sale  and/or  licensing  in  Export  Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights: 

9.  Enter  into  contracts  for  shipping: 
and 

10.  Exchange  information  on  a  one- 
on-one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  products 
for  export  and  coordinating  export  with 
distributors. 


Definitions 

1.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service.     | 

Dated:  October  19,  2001. 

Vanessa  M.  Bachmatf, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  01-26775  Filed  10-23-01;  8:45  am) 

BILUNO  CODE  3S1(M)R-P 

DEPARTMENT  OF  COMMERCE 

IntematiorMi  Trade  Administration 

Notice  of  Solicitation  of  Comments  on 
Modification  of  Worsted  Wool  Fabric 
Tariff  Rate  Quotas 

AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 
ACTION:  Notice  of  solicitation  of 
comments  on  requests  for  modification 
of  tariff  rate  quota  limitations  on  the 
import  of  certain  worsted  wool  fabrics. 

DATES:  To  be  considered,  comments 
must  be  received  or  postmarked  by  5 
p.m.  November  13,  2001. 
ADDRESSES:  Comments  must  be 
submitted  to:  Deputy  Assistant 
Secretary  for  Textiles.  Apparel  and 
Consumer  Goods  Industries,  Room 
3001,  United  States  Department  of 
Commerce.  Washington,  D.C.  20230.  Six 
copies  of  comments  should  be 
submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sergio  Botero,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

SUPPt-EMENTARY  INFORMATION:  The 
Department  of  Commerce  (Department) 
hereby  solicits  comments  on  requests 
for  an  increase  in  the  limitations  on  the 
quantity  of  imports  of  certain  worsted 
wool  fabric  under  the  2002  tariff  rate 
quotas  established  by  the  Trade  and 
Development  Act  of  2000.  To  be 
considered,  comments  must  be  received 
or  postmarked  by  5:00  p.m.  November 
13,  2001  and  must  comply  with  the 
requirements  of  15  CFR  340  (66  FR 
6459,  published  January  22,  2001). 
Thirty  days  after  the  end  of  the 
comment  period,  the  Department  will 
determine  whether  the  limitations 
should  be  modified. 

1.  Background 

Title  V  of  the  Trade  and  Development 
Act  of  2000  (the  Act)  creates  two  tariff 
rate  quotas,  providing  for  temporary 
reductions  in  the  import  duties  on  two 
categories  of  worsted  wool  fabrics 
suitable  for  use  in  making  suits,  suit- 
type  jackets,  or  trousers.  For  worsted 
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wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  heading  9902.51.11).  the 
reduction  in  duty  is  limited  to  2,500,000 
square  meters  per  year.  For  worsted 
wool  fabric  with  average  fiber  diameters 
of  18.5  microns  or  less  (HTS  heading 
9902.51.12),  the  reduction  is  limited  to 
1 ,500,000  square  meters  per  year.  Both 
these  limitations  may  be  modified  by 
the  President,  not  to  exceed  1,000,000 
square  meters  per  year  for  each  tariff 
rate  quota. 

The  Act  requires  the  annual 
consideration  of  requests  by  U.S. 
manufacturers  of  men's  or  boys'  worsted 
wool  suits,  suit-type  jackets  and  trousers 
for  modification  of  the  limitations  on 
the  quantity  of  fabric  that  may  be 
imported  imder  the  tariff  rate  quotas, 
and  grants  the  President  the  authority  to 
proclaim  modifications  to  the 
limitations.  In  determining  whether  to 
modify  the  limitations,  specified  U.S. 
market  conditions  with  respect  to 
worsted  wool  fabric  and  worsted  wool 
apparel  must  be  considered.  On  January 
22,  2001,  the  Department  published 
regulations  establishing  procedures  for 
considering  requests  for  modification  of 
the  limitations.  66  FR  6459.  15  CFR  340. 

On  September  14,  2001,  the 
Department  published  a  notice  in  the 
Federal  Register  soliciting  requests  for 
modification  of  the  2002  tariff  rate  quota 
limitations.  The  Department  received 
four  such  requests  from  the  following: 
Hartmarx  Corporation  (on  its  own 
behalf,  on  behalf  of  its  wholly-owned 
subsidiaries  including  Hickey-Freeman, 
and  on  behalf  of  the  Tailored  Clothing 
Association);  Hartz  &  Company,  Inc.; 
Hugo  Boss;  and  Tom  James  Company. 
These  requests  were  for  the  maximum 
increase  (1,000,000  square  meters)  in 
each  of  the  two  tariff  rate  quota 
limitations  (HTS  9902.51.11  and  HTS 
9902.51.12).  A  summary  of  these 
requests  is  provided  below.  The  full  text 
of  the  request  and  exhibits,  with  the 
exception  of  business  confidential 
information,  is  available  for  inspection 
between  9:00  a.m.  and  4:30  p.m.  in 
Room  2233,  United  States  Department 
of  Commerce.  1401  Constitution 
Avenue,  Washington  D.C.  20230. 

Comments  may  be  submitted  by  any 
interested  person,  including  U.S. 
manufacturers  of  worsted  wool  fabric, 
wool  yam.  wool  top  and  wool  fiber. 
Conunents  must  comply  with  the 
requirements  of  15  CFR  340.  If  the 
person  submitting  comments  is  a 
domestic  producer  of  worsted  wool 
fabric,  comments  should  include,  to  the 
extent  available,  the  following 
information  for  each  limitation  with 
respect  to  which  comments  are  being 


made:  1)  A  list  of  domestic 
manufacturers  of  worsted  wool  suits, 
suit-type  jackets,  or  trousers  for  whom 
orders  were  filled  during  the  period  July 
1,  2000  to  June  30,  2001.  the  date  of 
such  orders,  the  total  quantity  ordered 
and  supplied  in  square  meters  of 
domestically  produced  worsted  wool 
fabric  and  of  imported  worsted  wool 
fabric,  and  the  average  price  received 
per  square  meter  of  domestically 
produced  worsted  wool  fabric  and  of 
imported  worsted  wool  fabric  for  such 
orders;  2)  A  list  of  all  requests  to 
purchase  worsted  wool  fabric  during  the 
period  July  1,  2000  to  June  30,  2001  that 
were  rejected  by  the  person  submitting 
the  comments,  indicating  the  dates  of 
the  requests,  the  quantity  requested,  the 
price  quoted,  and  the  reasons  why  the 
request  was  rejected;  3)  Data  indicating 
the  increase  and/or  decrease  in 
production  and  sales  for  the  period 
January  1,  2001  to  June  30,  2001  and  the 
comparable  six  month  period  in  the 
previous  year  of  domestically-produced 
worsted  wool  fabrics  used  in  the 
production  of  worsted  wool  suits,  suit- 
type  jackets  and  trousers;  4)  Evidence  of 
lost  sales  due  to  the  temporary  duty 
reductions  on  certain  worsted  wool 
fabric  under  the  tariff  rate  quotas;  and 
5)  Other  evidence  of  the  ability  of 
domestic  producers  of  worsted  wool 
fabric  to  meet  the  needs  of  the 
manufacturers  of  worsted  wool  suits, 
suit-type  jackets  and  trousers  in  terms  of 
quantity,  variety,  and  other  relevant 
factors. 

Comments  must  be  accompanied  by  a 
statement  by  the  person  submitting  the 
request  (if  a  natural  {)erson),  or  an 
employee,  officer  or  agent  of  the  legal 
entity  submitting  the  request,  with 
personal  knowledge  of  the  matters  set 
forth  therein,  certifying  that  the 
information  is  complete  and  accuirate, 
signed  and  sworn  before  a  Notary 
Public,  and  acknowledging  that  false 
representations  to  a  federal  agency  may 
result  in  criminal  penalties  under 
federal  law.  Any  business  confidential 
information  provided  that  is  mMked 
business  confidential  will  be  kept 
confidential  and  protected  from 
disclosure  to  the  full  extent  permitted 
by  law.  To  the  extent  business 
confidential  information  is  provided,  a 
non-confidential  submission  should 
also  be  provided,  in  which  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted. 

n.  Summary  of  Request 

All  four  requests,  from  Hartmarx 
Corporation  (on  its  own  behalf,  on 
behalf  of  its  wholly-owned  subsidiaries 
including  Hickey-Freeman,  and  on 
behalf  of  the  Tailored  Clothing 


Association).  Hartz  &  Company,  Inc., 
Hugo  Boss,  and  Tom  James  Company, 
request  the  maximum  possible  increase 
(1  million  square  meters)  in  each  of  the 
two  tariff  rate  quotas  (HTS  9902.51.11 
and  HTS  9902.51.12). 

The  Hartmarx  request  claims  that 
current  government  statistics 
demonstrate  only  a  small  percentage  of 
imported  worsted  wool  fabrics  is  being 
entered  under  the  tariff  rate  quotas  and 
that  worsted  wool  fabric  import  data  for 
the  first  six  months  of  2001 ,  when 
annualized,  demonstrate  that  in  neither 
HTS  category  is  there  a  large  percentage 
of  worsted  wool  fabric  imports  subject 
to  duties  that  are  covered  by  the  tariff 
rate  quota.  Of  the  more  than  four 
million  square  meters  of  the  finer 
worsted  wool  fabric  imports 
(annualized),  only  37  percent  is  subject 
to  tariff  rate  quota  duty-rates.  Of  the 
more  than  10.5  million  square  meters  of 
coarser  worsted  wool  fabric  imports 
(annualized),  only  24  percent  is  subject 
to  tariff  rate  quota  duty-rates. 

The  Hartmarx  request  also  addresses 
the  six  market  factors  that  the  Act 
requires  be  considered  in  determining 
whether  to  modify  the  tariff  rate  quota 
limitations.  The  request  cites  certain 
findings  of  the  U.S.  International  Trade 
Commission  in  its  report  titled  "Certain 
Wool  Articles:  First  Annual  Report  on 
U.S.  Market  Conditions"  (Investigation 
No.  332-427.  USITC  Publication  3454. 
September  2001)  to  support  its  claims 
that  1)  there  has  been  a  decrease  in  the 
sale  and  production  of  domestically- 
produced  worsted  wool  fabrics  during 
2000,  with  additional  and  significant 
production  cutbacks  during  2001;  2) 
there  has  been  no  decrease  in  the 
consumption  of  overall  tailored  worsted 
wool  apparel  on  a  square  meter 
equivalent  basis;  3)  there  is  a  growing 
inability  of  domestic  producers  of 
worsted  wool  fabrics  to  meet  the  needs 
of  the  domestic  apparel  manufacturers, 
and  an  increased  need  to  rely  on 
imported  fabrics;  4)  there  is  no  evidence 
of  reduced  sales  by  domestic  worsted 
wool  fabric  manufactiu^rs  because  of 
any  factor  other  than  their  decisions  to 
reduce  production;  5)  there  is  evidence 
of  lost  sales  by  domestic  apparel 
manufacturers  because  of  an  inability  to 
access  fabrics  on  a  price  competitive 
basis;  and  6)  the  domestic  textile 
industry  is  not  losing  sales  because  of 
imports  of  lower  priced  fabrics. 

"The  Hartmarx  request  claims  the 
current  market  conditions  for  each 
relevant  factor  favor  granting  the    . 
maximtmi  increase  permitted  under  the 
Act  and  argues  that  such  an  increase 
would  not  harm  the  domestic  textile 
industry  because  it  would  not  displace 
current  domestic  fabric  orders  nor  cover 
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a  sizeable  percentage  of  imports.  The 
request  claims  that  U.S.  textile  mills  are 
not  producing  sufficient  fabrics  to 
satisfy  the  needs  of  the  U.S.  tailored 
clothing  industry,  arguing  that  the 
domestic  textile  industry  has  made 
business  decisions  that  have  eroded  its 
capacity  to  supply  tailored  clothing 
companies.  The  request  states  that  the 
tailored  clothing  industry  has 
experienced  sigiuficant  economic  injury 
as  a  result  of  tariff  rate  quota  limitations 
that  are  too  small,  while  the  textile 
industry  has  demonstrated  no  harm  as 
a  result  of  the  tariff  rate  quotas.  The 
tailored  clothing  industry  claims  it  has 
demonstrated  that,  given  current  import 
levels,  the  increase  being  sought  does 
not  cover  a  majority  of  the  worsted  wool 
fabrics  that  the  industry  has  been 
importing.  Therefore,  the  request  states 
that  the  U.S.  textile  industry  remains 
fully  protected  by  existing  duty  rates  on 
a  majority  of  the  fabric  that  the  tailored 
clothing  industry  will  continue  to 
import,  and  by  the  significant  duty  rates 
charged  on  fabric  even  under  the  tariff 
rate  quota. 

The  Hartmarx  request  states  that 
under  the  North  American  Free  Trade 
Agreement  (NAFTA),  Canada  and 
Mexico  can  export  to  the  United  States 
more  than  6.5  million  square  meter 
equivalents  of  duty-free  tailored 
clothing  manufactured  with  non- 
NAFTA  fabrics.  In  addition,  these  6.5 
million  square  meters  of  fabric  imported 
into  Canada  and  Mexico  are  subject  to 
effective  duty  rates  far  lower  than  the 
reduced  rates  U.S.  tailored  clothing 
companies  pay  on  the  four  million, 
square  meters  of  tariff  rate  quota-subject 
fabric.  The  request  claims  that  most  of 
these  6.5  million  square  meter 
equivalents  of  tailored  clothing 
represent  lost  sales  for  domestic  apparel 
producers.  The  request  claims  that  the 
textile  industry  has  experienced 
significant  financial  benefit  torn  the 
Act,  specifically  unlimited  duty-fi«e 
access  to  yams,  top,  and  fiber.  In 
addition,  the  sheep  industry  received 
significant  funding  from  the  Act.  The 
request  claims  that  the  tailored  clothing 
industry  has  received  litUe  benefit  to 
date. 

Hartz  &  Company,  Inc.,  Huigo  Boss, 
and  Tom  James  Company  associate 
themselves  with  the  reasons  and 
supporting  material  included  in  the 
petition  submitted  on  behalf  of  the 
Tailored  Clothing  Assoeiation.  In 
addition,  these  requesters  argue  the 
following  reasons  why  the  tariff  rate 
quota  limitations  should  be  increased: 
1)  domestic  fabric  mills  have 
significantly  reduced  their  commitment 
to  act  as  suppliers  to  domestic 
producers  of  men's  and  boys'  worsted 


wool  tailored  clothing.  Domestic 
producers  of  worsted  wool  fabric  do  not 
produce  the  fabric  that  the  tailored 
clothing  industry  customers  demand 
with  respect  to  styling,  variety,  types, 
quality,  and  prices;  2)  Canadian  and 
Mexican  manufacturers  export  duty-free 
to  the  United  States  more  than  6.5 
million  square  meter  equivalents  of 
worsted  wool  apparel  items  (suits,  suit- 
type  jackets,  and  trousers)  containing 
fabrics  imported  from  outside  NAFTA 
coimtries.  These  fabric  imports  are 
subject  to  lower  duty  rates  than  those 
paid  by  U.S.  importers  of  worsted  wool 
fabric  for  apparel,  even  for  imports 
under  the  tariff  rate  quotas  and  the 
United  States  govenunent  should 
provide  at  least  as  much  access  to 
imported  fabric  as  it  has  allowed  to 
Canadian  and  Mexican  competitors. 
^  Even  if  the  full  relief  is  granted,  the 
domestic  tailored  clothing  industry  will 
be  able  to  import  only  6  million  square 
meters  of  such  fabric  subject  to 
comparable  duty  rates;  and  3)  the  tariff 
rate  quota  allocations  for  calendar  year 
2001  when  described  as  a  percentage  of 
fabric  imports  demonstrate  the 
inadequacy  of  the  tariff  rate  quota 
limitations. 

Dated:  October  18.  2001. 
Linda  M .  Conlin, 

Assistant  Secretary  for  Trade  Development, 
Department  of  Commerce. 
[FR  Doc.01-26780  Filed  10-23-01;  8:45  am] 
BILUNQ  COW  381»-im-« 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatration 


p.D.  101901B] 

Propoaad  Informatkin  CollactkNi; 
Commant  Raquaat;  Coaatal  Impact 
Aaaiatanca  Program:  Projact  Raviaw 
Chaddiat 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  24, 
2001. 


ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conunerce,  Room  6086. 
14th  and  Constitution  Avenue  NW. 
Washington  DC  20230  (or  via  the 
Internet  at  MCIayton@doc.govj. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  R.  King.  N/0RM3, 
Room  11357. 1305  East-West  Highway, 
Silver  Spring,  MD  20910-  3282  (phone 
301- 713- 3155.  ext.  188). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Coastal  Impact  Assistance 
Program  (CIAP)  recognizes  that  impacts 
from  Outer  Continental  Shelf  oil  and  gas 
activities  fall  disproportionately  on 
coastal  states  and  localities  nearest  to 
where  the  activities  occur.  The  program 
provides  funds  to  seven  states  and  147 
local  governments  to  conduct  a  variety 
of  related  projects,  including 
construction  and  land  acquisition. 
NOAA  must  review  the  projects  in 
accordance  with  the  CIAP  legislation 
before  disbursing  funds.  To  expedite 
review,  NOAA  developed  the  CLAP 
Project  Checklist  for  the  construction 
and  land  acquisition  projects.  The 
Checklist,  whose  use  is  voluntary,  asks 
applicants  to  provide  project 
information  to  allow  NOAA  to 
determine  their  eligibility  under  the 
CLAP  as  well  as  eligibility  under  other 
relevant  statutes  (NEPA.  etc.). 

n.  Method  of  Collection 

Form  submitted  in  paper  or  electronic 
format. 

m.  DaU 

OMB  Number.  0648-0440. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  State,  local,  or  tribal 
government. 

Estimated  Number  of  Respondents: 
154. 

Estimated  Time  Per  Response:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,875. 

Estimated  Total  Annual  Cost  to 
Public:  $1,875. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
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proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  aiid/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Octol)er  17.  2001. 
Gwellnar  Banks 

Management  Analyst,  Office  of  the  Chief 
Information  Officer  Information  Officer. 
(FR  Doc.  01-26796  Filed  10-23-01;  8:45  am) 
aUJNGCOOE  3Sio-oe-s 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal 

Resource  Management  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACnOM:  Notice  of  availability  of  final 

evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Delaware,  Maine, 
Massachusetts  and  Texas  Coastal 
Management  Programs.  Sections  312 
and  315  of  the  Coastal  Zone 
Managem«it  Act  of  1972  (CZMA),  as 
amended,  require  a  continuing  review  of 
the  performance  of  coastal  states  with 
respect  to  approval  of  coastal 
management  programs,  and  the 
joperation  and  management  of  NERRs. 

The  states  of  Delaware,  Maine, 
Massachusetts  and  Texas  were  found  to 
be  implementing  and  enforcing  their 
federally  approved  coastal  management 
programs,  addressing  the  national 
coastal  management  objectives 
identified  in  CZMA  Section  303(2)(A)- 
(K),  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards. 

Copies  of  these  final  eval\iation 
findings  may  be  obtained  upon  written 
request  from:  Ralph  Cantral,  Senior 
Policy  Analyst,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS/ 
NOAA,  1305  East- West  Highway  10th 
Floor,  Silver  Spring,  Maryland  20910,  or 


Ralph.CantraI@noaa.gov,  (301)  713- 
3155  Extension  118. 

Dated:  October  16.  2001. 
Jamison  S.  Hawluns, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-26724  Filed  10-23-01;  8:45  am) 

MLUNGCOOE  3510-08-11 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

P.D.  101601B] 

Bottienose  Dolphin  Take  Reduction 
Teem  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Take  Reduction  Team  for 
Western  North  Atlantic  coastal 
bottienose  dolphins  (BDTRT)  will  hold 
its  first  meeting  to  develop  a  take 
reduction  plan  as  described  in  the 
Marine  Mammal  Protection  Act 
(MMPA).  Input  will  be  sought  from  the 
BDTRT  on  a  peer  review  process  for  all 
data  related  to  stock  structure, 
abundance,  and  human-caused 
mortality  and  serious  injury  rates.  The 
BDTRT  will  focus  on  reducing  bycatch 
in  the  following  fisheries:  Mid-Atlantic 
coastal  gillnet.  North  Carolina  inshore 
gillnet.  Southeast  Atlantic  gillnet. 
Southeastern  U.S.  Atlantic  shark  gillnet, 
Atlantic  blue  crab  trap/pot,  Mid- 
Atlantic  haul/beach  seine,  North 
Carolina  long  haul  seine.  North  Carolina 
roe  mullet  stop  net,  and  Virginia  poimd 
net. 

DATES:  The  meeting  will  be  held  on 
November  6,  2001,  starting  at  9  a.m., 
and  continue  on  November  7  and  8, 
starting  at  8:30  a.m. 

ADDRESSES:  The  BDTRT  meeting  will  be 
held  at  the  Sheraton  Oceanfront  Hotel, 
located  oceanfrt>nt  at  36th  Street  in 
Virginia  Beach,  Virginia.  Phone:  757- 
425-9000. 

FOR  FURTHER  MFORMATION  COffTACT: 
Kathy  Wang,  Southeast  Region,  727- 
570-  5312,  or  Emily  Hanson,  Office  of 
Protected  Resources,  301-  713-  2322, 
xlOl. 

SUPPt^MENTARY  INFORMATION:  Invitation 
letters  mailed  to  BDTRT  participants  on 
August  27,  2001,  and  a  Federal  Register 
otice  published  on  August  31,  2001  (66 
FR  45968),  announced  that  the  BDTRT 
would  be  convened  on  September  12 
and  13,  2001.  However,  the  terrorist 
events  of  September  11,  2001,  caused 


NMFS  to  cancel  the  September  meeting. 
NMFS  has  rescheduled  the  first  BDTRT 
meeting  for  November  6-  8,  2001,  in 
Virginia  Beach,  Virginia. 

NMFS  has  asked  the  following 
individuals  to  be  members  of  the 
BDTRT:  Mike  Baker,  Florida  GiHnet 
Representative;  Dave  Beresoff,  North 
Carolina  Gillnet  and  Crab  Pot 
Representative;  Tina  Berger,  Atlantic 
States  Marine  Fisheries  Commission; 
Paul  Biermann,  North  Carolina  Gillnet 
Representative;  Gordon  Colvin,  New 
York  Department  of  Environmental 
Conservation;  David  Cupka,  South 
Carolina  Wildlife  and  Marine  Resources; 
Joseph  DeAlteris,  University  of  Rhode 
Island,  Fisheries  Center;  Martin  Dimson, 
Florida  Crab  Pot  Representative;  Lewis 
Gillingham,  Virginia  Marine  Resources 
Commission;  Michael  Greco,  Delaware 
Division  of  Fish  and  Wildlife;  Doug 
Guthrie,  North  Carolina  Stop  Net 
Representative;  Bruce  Halgren,  New 
Jersey  Division  of  Fish  and  Wildlife; 
Emily  Hanson.  NMFS  Office  of 
Protected  Resources;  Chris  Hickman, 
Long  Haul  Seine  Fishery  Representative; 
Fulton  Love,  Georgia  Shad  Gillnet 
Representative;  Richard  Luedtke,  New 
Jersey  Gillnet  Representative;  Rick 
Marks,  New  Jersey  Gillnet  and  Haul 
Seine  Representative;  Dave  Martin, 
Maryland  Gillnet  Representative;  Bill 
McLellan,  University  of  North  Carolina 
at  Wilmington;  Ken  Moran,  South 
Carolina  Shad  Gillnet  Representative; 
Fentress  Munden,  North  Carolina 
Division  of  Marine  Fisheries;  Robert 
Munson,  New  Jersey  Gillnet,  Crab  Pot 
and  Pound  Net  Representative;  Margaret 
Murphy,  South  Atlantic  Fishery 
Management  Council;  Peter  Nixon, 
Virginia  Gillnet,  Beach  Seine,  Crab  Pot, 
and  Pound  Net  Representative:  William 
Outten,  Maryland  Department  of 
Natural  Resources;  Mike  Peele,  North 
Carolina  Beach  Seine,  Poimd  Net,  and 
Gillnet  Representative;  Carl  Poppell, 
Georgia  Crab  Pot  Representative;  Tim 
Ragen,  Marine  Manunal  Commission: 
Andy  Read,  Duke  University  Marine 
Laboratory;  John  Reynolds  ni.  Marine 
Mammal  Commission;  Sentiel  Rommel, 
Florida  Fish  and  Wildlifis  Conservation 
Commission;  Jerry  Schill,  North 
Carolina  commercial  fisheries 
representative;  Richard  Seagraves,  Mid- 
Atlantic  Fishery  Management  Council; 
Larry  Simns,  Maryland  Crab  Pot 
Representative;  Mark  Swnngle,  Virginia 
Marine  Science  Museiun;  Leonard  Voss, 
Delaware  Gillnet  and  Crab  Pot 
Representative;  Chris  Walker,  Virginia 
GiUnet  Representative;  Kathy  Wang, 
NMFS  Southeast  Regional  Office;  Rob 
West,  North  Carolina  Gillnet,  Pound 
Net,  and  Crab  Pot  Representative;  A.D. 
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Willis,  North  Carolina  Recreational  Crab 
Pot  and  Gillnet  Representative;  David 
Woolman,  South  Carolina  Crab  Pot 
Representative;  Nina  Yoimg,  The  Ocean 
Conservancy;  Sharon  Yoimg,  The 
Humane  Society  of  the  United  States; 
Chris  Zeman,  American  Oceans 
Campaign;  Barb  Zoodsma,  Georgia 
Coastal  Resources,  Georgia  Department 
of  Natural  Resources.  The  BDTRT  will 
be  facilitated  by  Hans  Neuhauser  and 
Jim  Feldt,  Georgia  Environmental  Policy 
Institute. 
Meetings  are  open  to  the  public. 


S3783 


Dated:  October  18,  2001. 
Wanda  L.  Cain. 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

[FR  Doc.  01-26792  Filed  10-23-01;  8:45  am) 

BILUNC  CODE  3S10-32-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EstaMiahment  of  an  Import  Limit  fbr 
Certain  Man-Made  Fiber  Textile 
Producta  Produced  or  Manufactured  In 
Belarua 

October  19,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  January  1.  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa  .ita.doc.gov. 

SUPPI^MENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricuhural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  Bilateral  Textile  Memorandum  of 
Understanding  dated  February  17,  2000 
between  the  Governments  of  the  United 
States  and  Belarus  establishes  a  limit  for 
the  period  January  1,  2002  through 
December  31,  2002. 


This  limit  may  be  revised  if  Belarus 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Belarus. 

In  the  letter  published  below,  the 
Chaiilnan  of  CfFA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 
Information  regarding  the  availability  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

D.  Nfidiael  Hutcliinaon, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  ofTextile 
Agreements 

October  19,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  you  are 
directed  to  prohibit,  effective  on  January  1, 
2002,  entry  into  the  United  SUtes  for 
consumption  and  virithdrawai  from 
warehouse  for  consumption  of  glass  fiber 
febric  products  in  Category  622,  produced  or 
manufactured  in  Belarus  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2002  and  extending  through 
December  31,  2002,  in  excess  of  12,921,400 
square  meters  of  which  <lot  more  than 
1.123,600  square  meters  shall  be  in  Category 
622-L'. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  November  14,  2000)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

The  limit  set  forth  al>ove  is  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Belarus. 

This  limit  may  be  revised  if  Belarus 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Belarus. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.01-26779  Filed  10-23-01;  8:45  am| 

MLUNG  CODE  3810-OR-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  UmKs  for  Certsin 
Cotton,  Men-Mede  Flt)er,  Silk  Blend 
end  Other  Vegeteble  FIlMr  Textiles  end 
Textile  Products  Produced  or 
Menufsctured  In  Indie 

October  18.  2001. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting    ■ 
limits. 


'  Category  622-L:  only  HTS  numbers 
7019.51.9010,  7019.52.4010,  7019.52.9010, 
7019.59.4010,  and  7019.59.9010. 


EFFECTIVE  DATE:  October  25,  2001. 

FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPI^MENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28,  2000).  Also 
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see  65  FR  79344.  published  op 
December  19,  2000. 

D.  Michael  Hutdunson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreeinents 

October  18,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13,  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1 .  2001  and  extends  through 
December  31,  2001. 

Effective  on  October  25.  2001.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Group  I 
219 


313 


317 


326 


334/634. 

335/635. 

336/636. 

338/339. 

340/640 

341  


Adjusted  twelve-montti 
limit  1 


342/642 

345 

347/348 
351/651 

363 

369-03 
369-S* 
641  


82,592,155  square 

rrteters. 
45,640,563  square 

meters. 
29,568,549  square 

meters. 
11,413,065  square 

meters. 
213,683  dozen. 
951,316  dozen. 
1,360.292  dozen. 
5,134,479  dozen 
2,778,913  dozen. 
5,768,744  dozen  of 

which  not  nx>re  than 

3,335.245  dozen 

shall  be  in  Category 

341-Y2 
1,926,418  dozen. 
288,718  dozen. 
1,093,834  dozen. 
407,207  dozen. 
63,229,578  numt)ers. 
1,807,425  kilograms. 
990.292  kilograms. 
1,897.413  dozen. 


647/648 I  1.123.847  dozen. 


Category 


Group  II 

200,201.  220-227, 
237,  239pt.  5,  300, 
301,  331-333, 
350,  352,  359pt.« 
360-362,600- 
604,  606  ',  607, 
611-629,631. 
633.  638,  639, 
643-646,649, 
650,  652,  659pt.8 
666,  669pt.  9,  670, 
831,  833-838, 
840-858  and 
859pt.  1°,  as  a 
group 


Adjusted  twelve-month 
limits 


action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


181,254,409  square 
meters  equivalent. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31   2000. 

2  Category  341-Y:  only  HIS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1 .42.0054. 

3  Category  369-D:  only  HTS  numbers 
6302.60  0010,  6302.91.0005  and 
6302.91.0045. 

<  Category  369-S:  only  HTS  number 
6307.10.2005. 

5  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

6  Category  359pt.:  all  HTS  numbers  except 
6406  99.1550. 

7  Category  606:  all  HTS  numbers  except 
5403.31.0040  (for  administrative  purposes 
Category  606  is  designated  as  606(1)). 

8  Category  659pt :  all  HTS  numbers  except 
6406.99.1510  and  6406.99.1540. 

9  Category  669pt.:  all  HTS  numbers  except 
5601  10.2000,  5601.22.0090,  5607.49.3000, 
5607.50.4000  and  6406.10.9040. 

'"Category  859pt.:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030, 
6212.10.9040,  6212.20.0030,  6212.30.0030, 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

D.  Michael  Hutchinson. 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-26778  Filed  10-23-01;  8:45  am) 

BIUJNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adlustment  of  Import  Limit*  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silli 
Blend  and  Ottter  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Macau 

October  18.  2001. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


EFFECTIVE  DATE:  October  25.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
see  65  FR  69913,  published  on 
November  21,  2000. 

D.  Midiael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

October  18,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  15,  2000,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2001  and  extends 
through  December  31,  2001. 

Effective  on  October  25,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 
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Category 


Levels  in  Group  I 
333/334/335/833/ 
834/835. 


336/836 

338 

339 

340 

342 

345 

347/34a«47 

351/851  

359-C/659-C2  

359-V3  

638/639/838 

642/842 

647/648 

Group  II 

400-431,433-438, 
440-448,  459pt.  ••, 
464and469pt.5, 
as  a  group. 

Sublevel  in  Group  II 

445/446 


Ac^usted  twelve-month 
limits 


455,414  dozen  of 
wtiich  not  more  ttian 
239,896  dozen  shall 
be  in  Categories 
333/335/833/835. 

103,369  dozen. 

538,188  dozen. 

2,349,081  dozen. 

539,003  dozen. 

160,500  dozen. 

90,231  dozen. 

1,286,900  dozen. 

120,780  dozen. 

625,313  kilograms. 

215,888  kilograms. 

3,003,100  dozen. 

21 1,265  dozen. 

934.689  dozen. 

1,744,810  square  me- 
ters equivalent. 


94,772  dozen. 


'The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemtwr 
31,  2000. 

2  Category    359-C:    only    HTS    numbers 
6103.42.2025,    6103.49.8034,    6104.62.1020 
6104.69.8010,    6114.20.0048,    6114.20.0052 
6203.42.2010,    6203.42.2090,    6204.62.2010' 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;    Category    659-C:    only    HTS 
numbers        6103.23.0055.        6103  43.2020 
6103.43.2025,    6103.49.2000,    6103.49.8038 
6104.63.1020.    6104.63.1030,    6104.69.1000 
6104.69.8014,    6114.30.3044,    6114.30.3054 
6203.43.2010,    6203.43.2090,    6203.49.1010 
6203.49.1090.    6204.63.1510.    6204.69.1010 
6210.10.9010,    6211.33.0010,    6211.33.0017 
and  621 1.43.0010. 

3  Category  359-V:  only  HTS  numbers 
6103.19.2030,  6103.19.9030.  6104.12.0040 
6104.19.8040.  6110.20.1022,  6110.20.1024 
6110.20.2030.  6110.20.2035,  6110.90.9044 
6110.90.9046.  6201.92.2010,  6202.92.2020 
6203.19.1030,  6203.19.9030,  6204.12.0040 
6204.19.8040,  6211.32.0070  and 
6211.42.0070. 

4  Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,  6405.20.6060.  6405.20.6090 
6406.99.1505  and  6406.99.1560. 

^Categoiy  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

6406.10.9020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  01-26776  Filed  10-23-01;  8:45  amj 
aiuMO  COW  asio-on-s 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdJuatnMfrt  of  Import  Umlts  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  In 
ttte  Reput>llc  of  Turkey 

October  18,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  October  25,  2001. 

FOR  FURTHER  INFORMATKM  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for  the 
recrediting  of  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000).  Also 
see  65  FR  66730.  published  on 
November  7,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  18,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  27,  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Turkey  and 
exported  during  the  twelve-month  period 


which  began  on  January  1,  2001  and  extends 
through  December  31,  2001. 

Effective  on  October  25,  2001,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  limit ' 

Limits  not  in  a  Group 

338/339/638/639 

7,466.052  dozen  of 

which  not  more  ttian 

6,495,087  dozen 

shall  be  in  Cat- 

egories 336-S/339- 

S/638  S/639-S2 

350 

775,336  dozen. 
2,366,427  kilograms. 

369-S3  

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2000. 

2  Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105  10  0030 
6105.90.8010,  6109.10  0027,  6110.20  1025 
6110.20.2040,  6110.20.2065,  6110.90.9068 
6112.11.0030  and  6114  20  0005;  Category 
339-S:  only  HTS  numbers  610422.0060 
6104.29.2049,  6106  10  0010.  6106  10  0030' 
6106.90.2510,  6106  90  3010,  6109  10  007o' 
6110.20.1030,  6110.20.2045,  6110  20  2075' 
6110.90.9070,  6112.11.0040,  6114  20  0010 
and  6117  90  9020:  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  610990  1009 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  ail  HTS  numbers  except 
6109.90.1050,  6109.90.1060,  6109.90  lOte 
and  6109.90.1070. 

3Categay     369-S:     only     HTS     number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaiung  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  01-26777  Filed  10-23-01;  8:45  am] 
■UJNa  COW  3S10-IM-« 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Army  Sciertce  Board;  Notice  of  Open 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  31  October  2001  through 
01  November  2001. 

Time  of  Meeting:  0800-1 700. 

Pyoce;  Institute  for  Defense  Analyses,  1801 
North  Beauregard  Street,  Alexandria,  VA. 

Agenda:  The  Army  Science  Boards  (ASB) 
FY2002  Summer  Study  "Methods  to  Reduce 
O&S  Costs  in  the  Future  Army"  leadership 
group  will  meet  to  discuss  the  upcoming 
studies  and  other  related  issues.  This  meeting 
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will  be  open  lo  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  For  further  information,  please 
contact  MAJ  Robert  B.  Grier,  Executive 
Officer,  Army  Science  Board  (703)  604-7478. 

Wayne  loyner. 

Executive  Assistant.  Army  Science  Board. 
|FR  Doc.  01-26718  Filed  10-23-01;  8:45  ami 
BIUMCCOOE  3710-0a-«l 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusive 
Patent  Ucense;  Acamt>i8,  Inc. 

agency:  Department  of  the  Navy.  DOD. 
action:  Notice. 


summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Acambis,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  worldwide  the  Government- 
owned  inventions  desCTibed  in  U.S. 
Patent  application  Serial  No.  09/ 
439.311,  entitled  "A  Recombinant 
Polypeptide  for  Use  in  the  Manufacture 
of  Vaccines  Against  Campylobacter 
Induced  Diarrhea  and  to  Reduce 
Colonization"  filed  November  14, 1998, 
and  its  PCT  serial  number  US99/27195 
in  the  field  of  vaccines  against 
Campylobacter  associated  disease. 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  has  fifteen  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Technology 
Transfer,  Naval  Medical  Research 
Center,  503  Robert  Grant  Ave..  Silver 
Spring,  MD  20910-7500. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  Schlagel,  Director,  Office  of 

Technology  Transfer,  Naval  Medical 
Research  Center,  503  Robert  Grant  Ave., 
Silver  Spring,  MD  20910-7500, 
telephone  (301)  31»-7428. 

Dated:  October  15,  2001. 
T.|.  Welsli. 
Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  01-26719  Filed  10-23-01:  8:45  ami 
MtuNQ  cooe  atlO-FT-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Notice 

AGENCY:  National  Assessment 

Governing  Board;  U.S.  Department  of 

Education. 

ACTION:  Recommendations  for 

candidates  to  fill  board  vacancies. 

summary:  The  Secretary  of  Education, 
the  Honorable  Rod  Paige,  and  the 
National  Assessment  Governing  Board 
(NAGB),  seek  your  assistance  in 
identifying  qualified  individuals  who 
can  serve  as  members  of  the  National 
Assessment  Governing  Board. 

In  1988  Congress  passed  legislation 
creating  the  Board.  In  1994  Congress 
amended  and  reauthorized  the  original 
legislation.  The  statute  provides  that 
•'*   *  *  the  Secretary  and  the  Board 
shall  ensure  at  all  times  that  the 
membership  of  the  Board  reflects 
regional,  racial,  gender,  and  cultural 
balance  and  diversity  *  *  *;"  Currently, 
the  Board  is  comprised  of  26  members, 
each  of  whom  serves  a  four-year  term. 
The  membership  of  the  Board  represents 
a  wide  and  specified  diversity  of 
expertise  and  experience.  As  vacancies 
occiu-,  new  members  of  the  Board  are 
appointed  by  the  Secretary  from  among 
candidates  who  are  nominated  by  the 
Board  itself,  after  national  consultation 
with  many  organizations,  associations, 
and  knowledgeable  individuals.  For 
each  vacancy,  the  Board  must  nominate 
at  least  six  persons  who.  by  reason  of 
experience  or  training,  are  qualified  in 
a  particular  category.  Current  members 
of  the  Board  who  have  not  completed 
two  full  terms,  and  who  are  otherwise 
eligible,  may  be  re-nominated. 

In  order  for  the  Board  to  consider  a 
candidate,  it  is  essential  to  have  a 
nominating  letter,  which  sets  forth  your 
evaluation  of  the  recommended 
individual's  qualifications,  as  well  as  a 
current  resiune  for  the  individual  being 
suggested.  For  2002,  the  Board  must 
nominate  candidates  for  eight  positions 
in  the  following  eight  categories: 

1.  Elementary  School  Principal 

2.  Secondary  School  Principal 

3.  Fourth-Grade  Teacher 

4.  Eighth-Grade  Teacher 

5.  Representative  of  Business  or 
Industry 

6.  Representative  of  the  General  Public, 
including  Parents 

7.  State  Legislator  (Democrat) 

8.  Chief  State  School  Officer. 

Please  feel  free  to  nominate  potential 
candidates  in  any  of  the  above 
categories.  Note,  however,  that  in  order 
to  receive  full  consideration,  all 
recommendations  must  be  received  by 


the  Board  no  later  than  February  22, 
2002.  Nominations  or  inquires  shoiUd 
be  directed  to:  National  Assessment 
Governing  Board,  800  North  Capitol 
Street,  N'W.  Suite  825,  Washington,  DC 
20002-4233,  Attention:  Dr.  Sharif 
Shakrani. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharif  Shakrani,  Deputy  Executive 
Director,  National  Assessment 
Governing  Board,  800  North  Capitol 
Street,  NW,  Suite  #825,  Washington,  DC 
20002-4233,  telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994}  (Pub.  L. 
103-382).  The  Board  is  established  to 
formulate  policy  guidelines  for  the 
National  Assessment  of  Educational 
Progress.  The  Board  is  responsible  for 
selecting  subject  areas  to  be  assessed, 
developing  assessment  objectives, 
identifying  appropriate  achievement 
goals  for  each  grade  and  subject  tested, 
and  establishing  standards  and 
procedures  for  interstate  and  national 
comparisons.  More  detailed  information 
about  the  Governing  Board  and  the 
National  Assessment  of  Educational 
Progress  program  is  available  on  the 
NAGB  Web  site:  http//vrww.nagb.org. 

Dated:  October  19,  2001. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 
IFR  Doc.  01-26747  Filed  10-23-01:  8:45  ami 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-6-000] 

Dynegy  Midwest  Generation,  inc.  and 
Dynegy  Power  Mariceting,  Inc. 
Complainants  v.  Commonwealth 
Edison  Company  Respondent;  Notice 
of  Complaint 

October  18,  2001. 

Take  notice  that  on  October  17,  2001, 
Dynegy  Midwest  Generation,  Inc.  and 
Dynegy  Power  Marketing,  Inc.  (Dynegy) 
tendered  for  filing  a  Complaint  against 
Commonwealth  Edison  Company, 
(ComEd). 

In  its  Complamt,  Dynegy  alleges  that 
ComEd  has  failed  to  properly  enforce 
the  network  resource  designation 
provisions  of  its  Open  Access 
Transmission  Tariff  (OATT).  Dynegy 
further  alleges  that  ComEd's  actions 
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jeopardize  reliability,  deprive  Dynegy  of 
revenues  for  capacity  sales,  and  permits 
the  improper  prioritization  of  network 
transmission  service  for  bimiping  and 
curtailment. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  ■(18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  October  26, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  October 
26,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26715  Filed  10-23-01:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2398-002] 

UiMTty  Electric  Power,  LLC;  Notice  of 
Filing 

October  18,  2001. 

Take  notice  that  on  October  16,  2001, 
Liberty  Electric  Power.  LLC,  which  will 
own  and  operate  a  natural  gas-fired 
electric  generating  facility  in  the 
Borough  of  Eddystone.  Pennsylvania 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  initial  FERC  Electric 
Tariff  Volume  No.  1,  in  compliance  with 
the  Commission's  August  15,  2001  and 
October  12,  2001  letter  orders,  which 
will  enable  Liberty  Electric  to  engage  in 
the  sale  of  electric  energy  and  capacity 
and  ancillary  services  at  market-based 
rates. 


Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  26. 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing  "  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-26756  Filed  10-23-01;  8:45  am) 

BHJJNO  COOE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting  on  Initial  Information 
Pacicage  and  Project  Site  VisH  for  an 
Alternative  Licensing  Procedure 

October  18.2001. 

a.  Type  of  Application:  Alternative 
Licensing  Procedure. 

b.  Project  No.:  1 1803-002. 

c.  Applicant:  City  of  Broken  Bow, 
Oklahoma. 

d.  Name  of  Project:  Broken  Bow 
Rereculating  Dam  Project. 

e.  location:  On  the  Mountain  Fork 
River  near  the  town  of  Broken  Bow, 
McCurtain  County,  Oklahoma  utilizing 
federal  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Stewart  Noland, 
Crist  Engineers,  Inc.,  1405  North  Pierce 
Street,  Suite  301,  Little  Rock,  AR  72207. 
(501) 664-1552. 

h.  FERC  Contact:  Peter  Leitzke  at 
(202)  219-2803;  e-mail 
peter.leitzke@ferc.fed.  us. 

i.  The  proposed  project  would  utilize 
the  existing  U.S.  Army  Corps  of 


Engineers'  Broken  Bow  Reregulating 
Dam  and  would  consist  of:  (1)  A  new 
50-foot-long,  50-foot-wide.  20-foot-high 
powerhouse  containing  one  or  two 
generating  units  having  a  total  installed 
capacity  of  5.000  kilowatts;  (2)  a  short 
transmission  line;  and  (3)  appurtenant 
facilities. 

j.  Public  Meetings  and  Project  Site 
Visit 

_  The  City  of  Broken  Bow  is  using  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  alternative 
licensing  procedure  (ALP).  Under  the 
ALP.  the  City  of  Broken  Bow  will 
prepare  an  Applicant  Prepared 
Environmental  Assessment  (APEA)  and 
license  application  for  the  Broken  Bow 
Reregulating  Dam  Hydroelectric  Project. 

The  ALP  includes  provisions  for  the 
distribution  of  an  initial  information 
package  (IIP),  and  for  the  cooperative 
scoping  of  environmental  issues  and 
information  needs.  The  City  of  Broken 
Bow  plans  to  distribute  its  IIP  for  the 
Broken  Bow  Project  on  or  about  October 
15.  2001 .  to  the  mailing  list  for  this 
proceeding. 

The  City  of  Broken  Bow  will  hold 
informational  meetings  and  a  project 
site  visit  on  November  15.  and  16,  2001. 
The  purpose  of  the  meetings  is  to  review 
the  information  presented  in  the  IIP  and 
to  initiate  the  identification  of  areas  of 
interest  which  should  be  addressed  in 
the  licensing  and  related  Applicant 
Prepared  Environmental  Assessment 
(APEA)  processes.  All  interested 
individuals,  organizations,  and  agency 
representatives  are  invited  and 
encouraged  to  attend  any  or  all  the 
meetings. 

The  site  visit  is  intended  to  provide 
the  opportunity  for  interested 
individuals  to  learn  more  about  the 
proposed  project,  its  operations  and  the 
surrounding  environment.  Planned 
activities  include  a  facility  tour,  a  visit 
to  public  access  sites,  and  a  tour  of  the 
project  reservoir  and  waterway. 

Additional  notices  seeking  comments 
on  the  specific  project  proposal,  public 
scoping,  interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  later  dates. 

The  site  visit  will  begin  at  2  p.m. 
November  15  at  the  Broken  Bow  City 
Hall,  210  North  Broadway,  Broken  Bow. 
Oklahoma. 

The  November  15th  meeting  will  be 
held  at  the  Broken  Bow  Librar>'  Public 
Meeting  Room.  400  North  Broadway, 
Broken  Bow,  Oklahoma,  beginning  at  7 
p.m. 

The  November  16th  meeting  will  be 
held  at  the  Broken  Bow  City  Hall,  210 
North  Broadway,  Broken  Bow. 
Oklahoma,  beginning  at  8  a.m. 
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Based  on  feedback  received  on  the  IIP. 
the  meetings,  and  the  project  site  visit, 
the  City  of  Broken  Bow  will  prepare  a 
Scoping  Docvunent  1  (SDl)  which  will 
provide  information  on  the  scoping 
process.  APEA  schedule,  background 
information,  potential  environmental 
issues,  and  proposed  project 
alternatives.  Additional  meetings  may 
be  held  to  assist  in  the  development  of 
SDl. 

Upon  issuance  of  SDl .  the  City  of 
Broken  Bow  and  the  Commission  will 
issue  public  notice  of  its  availability  and 
will  hold  a  public  scoping  nieeting(s) 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA). 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
and  encouraged  to  attend  the 
informational  meetings  on  the  IIP  and 
project  site  visit,  and  to  assist  in  the 
identification  of  environmental  issues 
that  should  be  included  in  SDl. 

For  further  information  regarding  the 
informational  meetings  and  project  site 
visit  or  to  be  added  to  the  mailing  list 
for  the  Broken  Bow  Reregulating  Dam 
Project  ALP,  please  contact  Stewart 
Noland  at  (501)  664-1552  or  Peter 
Leitzke  of  the  Commission's  staff  at 
(202) 219-2803. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26717  Filed  10-23-01;  8:45  am] 

MLUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion  I 

[PreiMt  No.  11566-000— Maine 
Damariscotta  Mill*  Proiect] 

Ridgewood  Maine  Hydro  Partners, 
LP.;  Notice  of  Proposed  Restricted 
Service  List  for  a  Programmatic 
Agreement  for  Managing  Properties 
Included  In  or  Eliglt>le  for  Inclusion  In 
the  National  Register  of  Historic  Places 

CDctober  18.  2001. 

Ride  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.'  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisionsd 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 


'  18  CFR  385.2010. 


issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Maine  State  Historic 
Preservation  Officer  (hereinafter,  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (hereinafter.  Advisory 
Coimcil)  pursuant  to  the  Council's 
regulations,  36  CFR  part  800, 
implementing  Section  106  of  the 
National  Historic  Preservation  Act,  as 
amended,  (16  U.S.C.  Section  470  f),  to 
prepare  a  Programmatic  Agreement  for 
managing  properties  included  in,  or 
eligible  for  inclusion  in.  the  National 
Register  of  Historic  Places  at  Project  No. 
11566-000. 

The  Programmatic  Agreement,  when 
executed  by  the  Commission,  the  SHPO. 
and  the  Advisory  Council,  would  satisfy 
the  Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  license  expires 
or  is  terminated  (36  CFR  800.13[el).  The 
Commission's  responsibilities  pursuant 
to  Section  106  for  the  project  woxdd  be 
fulfilled  through  the  Programmatic 
Agreement,  which  the  Commission  staff 
proposes  to  draft  in  consultation  with 
certain  parties  listed  below.  The 
executed  Programmatic  Agreement 
would  be  incorporated  into  any  license 
issued. 

Ridgewood  Maine  Hydro  Partners. 
L.P..  as  prospective  licensee  for  Project 
No.  11566-000,  is  invited  to  participate 
in  consultations  to  develop  the 
Programmatic  Agreement  and  to  sign  as 
a  concurring  partj"  to  the  Programmatic 
Agreement.  For  purposes  of 
commenting  on  the  Programmatic 
Agreement,  we  propose  to  restrict  the 
service  list  for  Project  No.  11566-000  as 
follows: 

Dr.  Laura  Henley  Dean,  Advisory 
Council  on  Historic  Preservation,  The 
Old  Post  Office  Building,  Suite  803, 
1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20004 
Kevin  Webb,  CHI  Energy,  Inc.,  200 

Bulfinch  Drive.  Andover.  MA  01810 
Earle  G.  Shettleworth.  Jr..  SHPO,  ME 
Historic  Preservation  Commission,  55 
Capitol  Street,  State  House  Station  65, 
Augusta,  ME  04330 
Dr.  Arthur  E.  Spiess,  ME  Historic 
Preservation  Commission,  55  Capitol 
Street,  State  House  Station  65, 
Augusta,  ME  04330 
Kevin  Mendik,  National  Park  Service, 
15  State  Street.  Boston,  MA  02109 
Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 


15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  the  Secretary  of  the 
Commission  (888  First  Street,  NE., 
Washington,  DC  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15  day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26716  Filed  10-23-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140292;  FRL-«807-6] 

Access  to  Confidential  Business 
Information  by  Syracuse  Research 
Corporation  (SRC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


summary:  EPA  has  authorized  Syracuse 
Research  Corporation  (SRC)  of 
Arlington,  VA  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4,5,6,  and  8  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  under  sections  4,  5,  6, 
and  8  of  TSCA  occurred  as  a  result  of 
an  approved  waiver  dated  September 
24,  2001,  which  requested  granting  SRC 
immediate  access  to  sections  4,5,6,  and 
8  of  TSCA  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Cunningham,  Acting 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA- 
Hotline®epamail. epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  "those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA)."  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 


the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
homepage  at  http://www.epa.gov/.  To 
access  this  document,  on  the  homepage 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register- 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

m.  What  Action  is  the  Agency  Taking? 

Under  contract  number  68-W-Ol- 
061,  SRC  of  1215  Jefferson  Davis 
Highway,  Suite  405,  Arlington,  VA,  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPTS)  in  preparing 
chemical  reviews  for  the  TSCA  New 
Chemicals  Review  Program.  This 
includes  preparing  documents  to  be 
used  for  Chemical  Review  Search 
Strategy  and  Structure  Activity  Team 
meetings.  The  contractor  requires  access 
to  current  and  past  cases  to  fulfill  these 
duties. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W-01-061,  SRC 
will  require  access  to  CBI  submitted  to 
EPA  imder  sections  4,  5,  6,  and  8  of 
TSCA,  to  perform  successfully  the 
duties  specified  under  the  contract. 

SRC  personnel  was  given  access  to 
information  submitted  to  EPA  under 
sections  4,  5,  6,  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

Access  to  the  confidential  data 
submitted  to  EPA  imder  sections  4,  5, 6, 
and  8  of  TSCA  occiured  as  a  result  of 
an  approved  waiver  dated  September 
24.  2001,  which  requested  granting  SRC 
immediate  access  to  sections  4.  5, 6,  and 
8  of  TSCA  CBI.  This  waiver  was 
necessary  to  allow  SRC  to  assist  EPA  in 
preparing  chemical  reviews  for  the 
TSCA  New  Chemicals  Review  Program. 
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EPA  is  issiung  this  notice  to  inform 
all  submitters  of  information  under 
sections  4.  5.  6.and  8  of  TSCA.  that  the 
Agency  may  provide  SRC  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters  and  at  the  SRC  site 
located  at  1215  Jefferson  Davis 
Highway.  Suite  405,  Arlington,  VA. 

SRC  will  be  required  to  adhere  to  all 
provisions  of  EPA's  TSCA  Confidential 
Business  Information  Security  ManuaJ. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30,  2006. 

SRC  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

ListofSubiects 

Environmental  protection, 
Confidential  business  information. 

Dated:  October  12,  2001. 
Allan  S.  Abramson, 

Director.  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  01-26687  Filed  10-23-01;  8:45  am] 
BHJJNG  COOE  65M-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64061;  FRL-680&-4] 

Notica  Of  Racaipt  of  Raquaata  for 
Amandmanta  to  Dalata  Uaaa  In  Cartain 
Paaticida  Raglatrationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effiective  on  April  22,  2002.  unless 
indicated  otherwise. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C), 


Environmental  Protection  Agency.  Ariel 
Rios  Building.  1200  Pennsylvania 
Avenue.  N.W.,  Washington,  DC  20460. 
Office  location  for  commercial  courief 
delivery,  telephone  number  and  e-mail 
address:  Rm.  266A,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5761:  e- 
mail:  hoUins.jaines@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATKM  CONTACT. 

B.  How  Can  I  Get  Additional 
information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  direcUy  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  Contact  James  A.  Hollins 
at  1821  Jefferson  Davis  Highway,  Crystal 
Mall  #2.  Rm.  232.  Arlington,  VA, 
telephone  number  (703)  305-5761. 
Available  from  7:30  a.m.  to  4:45  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  16  pesticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  nimiber,  product  name, 
active  ingredient  and  specific  uses 
deleted: 


Table  1.  —  Registrations  with  Requests  for  AMENOMEhrrs  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 


000228-00095 
000228-00126 


Product 


Riverdale  2.4-D  L.V.  6  Ester 
Riveidaie  Solution  Emulsible 


Chemical  Name 


Acetic  add,  2,4-0  2-ethylhexyl  ester 
Acetic  acid,  2,4-D  2-Ethylhexyt  ester 


Delete  From  Label 


Drainage  dHcht>anks  and  aquatic  uses 
Drainage  ditchbanks  and  aquatic  uses 
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^ABLE  1 


—  Registtrations  with  Requests  for  AMENDMEhrrs  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


Registration  No. 


Product 


Riverdale  2,4-D  L.V.  4  Ester 
Riverdale  Tri-Ester 

Sevin  Brand  99%  Technical  Cart)aryl  In- 
secticide 


Chemical  Nanie 


Delete  From  Label 


Acetic  acid,  2,4-D  2-Ethylhexyl  ester   i  Aquatic  uses  and  sugarcane 
Acetic    Acid,    2,4-D    2-Ethyl    Ester:  I  Drainage  ditchbanks 
Isooctyl  2-(2,4-D)  propionate 


Ethoprop  Technical 

MOCAP  15%  Nematicide-lnsecticide 
MOCAP  EC  Nematicide-lnsecticide 

MOCAP  10%  Granular  Nematicide-ln- 
secticide 

MOCAP  (R)  20%  Granular  Nematicide- 
lnsecticide 

Ethoprop  Technical 

Pratt  Triple  X  NA  Weed  Killer 

MCPA  Amine  Herbicide 
Cart>aryl  Cutworm  Bait 
MCPA  Amine  4 
MCPA  Sodium  Salt 


Cartiaryl 

Ethoprop 

Ethoprop 
Ethoprop 

Ethoprop 

Ethoprop 

Ethoprop 

Acetic      acid,      (2,4-D)-2-ethylhexyl 
ester,  Prometon 

MCPA,  dimethylamine  salt 

Cart>aryl 

MCPA,  dimethylamine  salt 

MCPA,  Sodium  salt 


000228-00139 
00022&-00185 

000264-00324 

000264-00456 

000264-00457 
000264-00458 

000264-00465 

000264-00469 

000264-00599 

000769-00898 

009779-00262 
011656-00021 
042750-00014 

042750-00024 

Note:  Company  numbers  000264  and  01 1656  have  wavied  the  180-day  comment  period 
Users  of  these  products  who  desire  continued  use  on  crops  or  sites  belong  deleted  should  contact  the  appli^^ble 
registrant  before  April  22.  2002  unless  indicated  otherwise,  to  discuss  withdrawal  of  the  application  for  amendment^ 
TWs  180-day  period  will  also  permit  interested  members  of  the  public  to  intercede  with  registrants  pnor  to  the  Agency  s 

^^^The^foU^wiig^Se  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 


Poultry 

Peanuts,    citrus   seedlings,    commercial 
and  golf  course  turf 

Peanuts,  sweet  com  lay-by  applications 

Peanuts,    dry/snap    beans,    sugarcane, 
field/sweet  com,  citrus  seedlings 

Peanuts,  golf  course  turf,  sweet  com  lay- 
,    by  applications 

Sweet  com  lay-by  application 

Peanuts,    citrus    seedlings,    commercial 
and  golf  course  turf 

Drainage  ditcht)anks 

Rne 

Alfalfa  and  grapes 

Rice 

Rice 


Table  2.  —  Registrants  Request- 
ing Voluntary  Cancellation 


EPA  Com- 
pany No. 


Company  Name  and  Address 


000228  Riverdale  Chemical  Co.,  1333- 

Burr  Ridge  Parkway,  Suite 
125A,  Burr  Rklge,  IL  60521 

000264  Aventis  Cropscience  USA  LP. 

2  T.W.  Alexander  Drive,  Box 
12014,  Research  Triangle 
Park,  NC  27709. 

000769  ;  The  Platinum  Group,  Agent 

For:  Verdant  Brands.  Inc.. 
9855  W.  78th  Street,  Eden 
Prairie,  MN  55344. 

009779  Agriliance,  LLC.  Box  64089, 

St.  Paul,  MN  55164. 

011656  !  Westem  Fami  Sennce,  Inc.. 

Attn:  Dunya  Haprotf-Fondse, 
Box  1168,  Fresno,  CA 
93715.         j 

042750  I  Pyxis  Regulatory  Consulting, 

Agent  For:  Albaugh  Inc., 
11324  17th  Ave.,  Ct.  NW., 
Gig  Harbor,  WA  98332. 


m.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

1.  By  mail:  Registrants  who  choose  to 
withdraw  a  request  for  use  deletion 
must  submit  such  withdrawal  in  writing 
to  James  A.  Hollins.  at  the  address  given 
above,  postmarked  November  23.  2001. 

2.  In  person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Document 
Processing  Desk  (DPD).  Information 
Services  Branch.  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  266A,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  The  DPD  is  open  from 


8:00  a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
DPD  telephone  number  is  (703)  305- 
5263. 

3.  Electronically.  You  may  submit 
your  withdrawal  request  electronically 
by  e-mail  to:  hollins.james@epa.gov.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

ListofSub)ects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 


Dated:  October  3,  2001. 
Richard  D.  Schmitt, 

Associate  Director,  Information  Resources 
and  Services  Division,  Office  of  Pesticide 
Programs. 

(PR  Doc.  01-26268  Filed  10-23-01;  8:45 
a.m.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1045;  FRL-6802-5] 

Notice  Of  Rling  a  Pesticide  Petltton  to 
Establish  a  Tolerance  fora  Certain 
Pesticide  Ctwmical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  nimiber  PF-1045.  must  be 
received  on  or  before  November  23, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1045  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  MFORMAT10N  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6224;  e-mail  address: 
miller.joanneOepa  .gov. 
SUPPLEMENTARY  INFORMATION: 

I.  G«ieral  Infiarmation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  {>e8ticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Exan>ptes  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 


Categories 


NAICS 
codes 


311 
32532 


Examples  of  poten- 
tially affected  enti- 
tles 


Food  manufac- 
tuhng 

Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent.  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations"  "Regulation  and  Proposed 
Rules,"  and  then  look  up  the  entry  for 
this  document  imder  the  "Federal 
Register— Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
1045.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PF-1045  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  hiformaUon 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arhngton,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1045.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
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of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
COflTACT. 

E.  What  Should  I  Consider  qs  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation.  | 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

ListofSubiects 

Environmental  protection, 
Agricultiual  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  5.  2001. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Sttuunary  of  Petition 

,    The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 


FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Industry  Task  Force 

PP  4E3060 

EPA  has  received  a  pesticide  petition 
(4E3060)  from  Industry  Task  Force  11  on 
2,4-D  Research  Data.  McKenna  and 
Cuneo,  1900  K  Street,  NW.,  Washington, 
DC  20006-1108  proposing,  pitfsuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  extending  for  3  years,  until 
December  31,  2004,  the  time-limited 
tolerance  for  residues  of  2,4- 
dichlorophenoxyacetic  acid  (2.4-D)  in  or 
on  the  raw  agricultural  commodity 
soybeans  at  0.02  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  and  animal  metabolism.  The 
nature  of  the  residue  in  plants  is 
adequately  understood.  Acceptable 
wheat,  lemon,  and  potato  metabolism 
studies  have  been  submitted.  The  nature 
of  the  residue  in  animals  is  adequately 
understood  based  upon  acceptable 
ruminant  and  poultry  metabolism 
studies  submitted. 

2.  Analytical  method.  The  residue 
field  tests  on  soybeans  used  a  gas 
chromatography  (GC)  method  with 
electron  capture  detection  (ECD),  EN- 
CAS  Method  ENC-2/93.  This  GC/ECD 
method  is  adequate  for  determining 
residues  in  or  on  soybeans  with  a  limit 
of  quantitation  (LOQ)  of  0.01  ppm. 

3.  Magnitude  of  residues.  In  27  tests 
on  soybeans  conducted  in  Arkansas. 
Illinois,  Louisiana,  Missouri,  and 
Tennessee,  residues  of  2,4-D  were 
nondetectable  (<0.01  ppm)  in/on  aU 
samples  of  forage  and  seeds  from 
soybeans  treated  with  a  preplant 
application  of  2,4-D  (acid,  ester,  or 
amine)  at  0.5, 1.25,  and  2.75  lb  active 
ingredient  per  acre  at  be,  2.5x,  and  5.5x 


rates.  Residues  of  2,4-D  were  also 
nondetectable  (<0.01  ppm)  in/on  21  of 
27  hay  samples  from  the  same  tests.  Hay 
samples  with  detectable  residues  of 
0.01-0.04  ppm  only  came  from  2.5x  and 
5.5x  applications  of  the  2,4-D  2- 
ethylhexyl  ester  (2-EHE).  Since  the  label 
restriction  against  feeding/grazing 
soybean  forage  and  hay  is  not  proposed 
for  deletion  at  this  time,  no  tolerances 
are  necessary  for  these  feed  items.  Since 
data  from  the  5.5x  application 
demonstrate  that  2,4-D  residues  on 
soybean  seeds  are  nondetectable  or 
>0.05  ppm.  a  soybean  processing  study 
is  not  required.  Based  on  the  residue 
data  for  seeds  bom.  soybeans,  a 
tolerance  of  0.02  ppm  in  or  on  the  raw 
agricultural  commodity  soybeans  is 
appropriate. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  oral  LDjo  of  2,4- 
D  acid  is  699  mg/kg  in  the  rat.  The 
dermal  LD50  in  the  rabbit  is  >2,000  mg/ 
kg.  The  acute  inhalation  LC50  in  the  rat 
is  >1.8  mg/liter.  A  primary  eye  irritation 
study  in  the  rabbit  showed  severe 
irritation.  A  dermal  irritation  study  in 
the  rabbit  showed  moderate  irritation.  A 
dermal  sensitization  study  in  the  guinea 
pig  showed  no  skin  sensitization.  An 
acute  neurotoxicity  study  in  the  rat 
produced  a  no  observed  adverse  effect 
level  (NOAEL)  of  227  milligram/ 
kilograms  (mg/kg)  for  systemic  toxicity 
and  a  neurobehavioral  NOAEL  of  67 
mg/kg  with  a  lowest  observed  adverse 
effect  level  (LOAEL)  of  227  mg/kg. 

2.  Genotoxicity.  Mutagenicity  studies 
including  gene  mutation,  chromosomal 
aberrations,  and  direct  DNA  damage 
tests  were  negative  for  mutagenic 
effects. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  was  conducted  in  rats  with 
NOAELs  for  parental  and 
developmental  toxicity  of  5  mg/kg/day. 
The  LOAELs  for  this  study  are 
established  at  20  mg/kg/day  based  on 
reductions  in  body  weight  gain  in  Fo 
and  F2b  pups,  and  reduction  in  pup 
weight  at  birth  and  during  lactation.  A 
teratology  study  in  rabbits  given  gavage 
doses  at  0, 10.  30.  and  90  mg/kg  on  days 
6  through  18  of  gestation  was  negative 
for  developmental  toxicity  at  all  doses 
tested.  A  teratology  study  in  rats  given 
gavage  doses  at  0.  8,  25,  and  75  mg/kg 
on  days  6  through  15  of  gestation 
showed  maternal  toxicity  oidy  at  75  mg/ 
kg.  A  NOAEL  for  fetotoxicity  was 
established  at  25  mg/kg/day  based  on 
delayed  ossification  at  the  75  mg/kg 
dose  level.  The  effects  on  pups  occurred 
in  the  presence  of  parental  toxicity. 

4.  Subchronic  toxicity.  A  subchronic 
dietary  study  was  conducted  with  mice 


fed  diets  containing  0, 1, 15, 100.  and 
300  mg/kg/day  with  a  NOAEL  of  15  mg/ 
kg/day.  The  (LOAEL)  was  established  at 
100  mg/kg/day  based  on  decreased 
glucose  and  thyroxine  levels,  increases 
in  absolute  and  relative  kidney  weights, 
and  histopathological  lesions  in  the 
liver  and  kidneys.  A  90-day  dietary 
study  in  rats  fed  diets  containing  0, 1, 
15, 100,  or  300  mg/kg/day  resulted  in  a 
NOAEL  of  15  mg/kg/day  and  an  LOAEL 
of  100  mg/kg/day.  The  LOAEL  was 
based  on  decreases  in  body  weight  and 
food  consumption,  alteration  in  clinical 
pathology,  changes  in  organ  weights, 
and  histopathological  lesions  in  the 
kidney,  liver,  and  adrenal  glands  of  both 
sexes  of  rats.  A  90-day  feeding  study 
was  conducted  in  dogs  fed  diets 
containing  0,  0.3, 1,  3,  and  10  mg/kg/ 
day  with  a  NOAEL  of  1  mg/kg/day.  The 
LOAEL  was  established  at  3  mg/kg/day 
based  on  histopathological  changes  in 
the  kidneys  of  male  dogs. 

5.  Chronic  toxicity.  A  1-year  dietary 
study  was  conducted  in  the  dog  using 
doses  of  0,  1,  5,  and  7.5  mg/kg/day.  The 
NOAEL  was  1  mg/kg/day  and  the 
LOAEL  was  5  rag/kg/day  based  on 
clinical  chemistry  changes  and 
histopathological  lesions  in  the  liver 
and  kidney.  A  2-year  feeding/ 
carcinogerucity  study  was  conducted  in 
mice  fed  diets  containing  0, 1, 15.  and 
45  mg/kg/day  with  a  NOAEL  of  1  mg/ 
kg/day.  The  systemic  LOAEL  was 
established  at  15  mg/kg/day  based  on 
increased  kidney  and  adrenal  weights 
and  homogeneity  of  renal  tubular 
epithelium  due  to  cytoplasmic  vacuoles. 
No  carcinogenic  effects  were  observed 
imder  the  conditions  of  the  study  at  any 
dosage  level  tested. 

A  second  2-year  oncogenicity  study 
was  conducted  in  mice  fed  diets 
containing  0.  5,62.5,  and  125  mg/kg/day 
(males)  and  0,  5, 150.  and  300  mg/kg/ 
day  (females).  The  NOAEL  was  5  mg/kg/ 
day  and  LOAEL  was  62.5  (M)  and  150 
(F)  mg/kg/day  based  on  increases  in 
absolute  and/or  relative  kidney  weights 
and  histopathological  lesions  in  the 
kidneys.  No  treatment-related 
oncogenicity  was  observed. 

A  2-year  feeding/carcinogenicity 
study  was  conducted  in  rats  fed  diets 
containing  0. 1, 15,  and  45  mg/kg/day 
with  a  NOAEL  of  1  mg  kg/day.  Although 
there  appeared  to  be  a  slight  treatment- 
related  incidence  of  benign  brain  tiunors 
(astrocytomas)  in  male  rats  fed  diets 
containing  45  mg/kg/  day,  two  different 
statistical  evaluations  found  no  strong 
statistical  evidence  of  carcinogenicity  in 
male  rats.  There  were  no  carcinogenic 
effects  observed  in  female  rats. 

A  second  2-year  feeding/ 
carcinogenicity  study  was  conducted  in 
rats  fed  diets  containing  0,  5,  75.  and 
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150  mg/kg/day.  The  NOAEL  was  5  mg/ 
kg/day  and  the  LOAEL  was  75  mg/kg/ 
day  based  on  decreased  body  weight, 
body  weight  gain,  and  food 
consumption;  clinical  chemistry 
changes;  organ  weight  changes  and 
histopathological  lesions.  No  treatment- 
related  carcinogenic  effects  or  increased 
incidences  of  astrocytomas  were 
observed. 

6.  Animal  metabolism.  The 
metabolism  of  phenyl  ring  labeled  '*C- 
2,4-D  was  studied  in  the  rat  following  a 
single  intravenous  or  oral  dose  of 
approximately  1  mg/kg/day.  At  48  hours 
after  treatment,  recovery  of  radioactivity 
in  urine  was  in  excess  of  98%.  Parent 
2,4-D  was  the  major  metabolite  (72.9% 
to  90.5%)  found  in  the  urine. 

7.  Metabolite  toxicology.  Because  2,4- 
D  is  rapidly  excreted  without  significant 
metabolism,  the  toxicology  data  on  the 
parent  compoimd  adequately  represents 
metabolite  toxicology. 

8.  Endocrine  disruption.  Although 
tests  explicitly  designed  to  evaluate  the 
potential  endocrine  effects  of  2.4-D  have 
not  been  conducted,  a  large  and  diverse 
battery  of  toxicology  studies  is  available 
including  acute,  subchronic,  chronic, 
reproductive,  and  developmental 
toxicity  tests.  The  results  of  these 
studies  do  not  provide  a  pattern  of 
effects  suggestive  of  endocrine 
modulated  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Residues  are 
below  the  limit  of  quantification  (LOQ 
=  0.01  ppm)  in  soybeans.  Tolerances 
have  been  established  (40  CFR  180.142) 
for  residues  of  2,4-D  as  the  acid  or 
various  of  its  salts  and  esters,  in  or  on 

a  variety  of  raw  agricultural 
commodities.  In  addition,  there  are  also 
tolerances  for  2.4-D  for  meat,  milk,  and 
eggs. 

2.  Drinking  water.  2,4-D  is  soluble  in 
water.  The  average  field  half-life  is  10 
days.  The  chemical  is  potentially 
mobile,  but  rapid  degradation  in  soil 
and  removal  by  plant  uptake  minimizes 
leaching.  A  Maximum  Contaminant 
Level  (MCL)  of  0.07  mg/L  has  been 
established.  In  addition,  the  following 
Health  Advisories  have  been 
established:  For  a  10-kg  child,  a  range  of 
1  mg/L  from  1-day  exposure  to  0.1  mg/ 
L  for  longer-term  exposure  up  to  7  years; 
for  a  70  kg  adult,  a  range  of  0.4  mg/L 
for  longer-term  exposure  to  0.07  mg/L 
for  lifetime  exposure. 

3.  Non-dietary  exposure.  2.4-D  is 
currently  registered  for  use  on  the 
following  residential  non-food  sites: 
Ornamental  turf,  lawns,  and  grasses, 
golf  course  turf,  recreational  areas,  and 
several  other  indoor  and  outdoor  uses. 
2,4-D  is  a  commonly-used  pesticide  in 


non-agricultural  settings.  There  are 
chemical-specific  and  site-specific  data 
available  to  determine  the  potential 
risks  associated  with  residential 
exposures  from  the  registered  uses  of 
2,4-D.  Dislodgeable  residues  taken  from 
ten  2,4-D  tiu-f  transferable  residue 
studies  showed  low  dislodgeable 
percent  of  application,  0.9%  at  1  hour, 
0.8%  at  8  hours  and  0.7%  at  24  hours 
following  applications.  No  detectable 
residues  were  found  in  urine  samples 
supplied  by  volunteers  exposed  to 
sprayed  turf  24  hours  following 
application.  Intermediate-term 
postapplication  exposure  is  thus  not 
expected. 

D.  Cumulative  Effects 

There  are  no  available  data  to 
determme  whether  2,4-D  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  2,4-D  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  For  chronic 
dietary  exposure,  EPA  has  established 
the  Reference  Dose  (RfD)  for  2.4-D  at 
0.01  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  1-year  oral 
toxicity  study  in  dogs  with  a  NOAEL  of 
1  mg/kg/day  and  an  uncertainty  factor 
of  100.  In  the  most  recent  final  rule 
establishing  tolerances  for  2,4-D  (time- 
limited  tolerance  in  soybeans  at  64  FR 
11792  on  March  10.  1999).  EPA 
calculated  aggregate  risks  for  the 
existing  uses  of  2,4-D  at  that  time 
(including  soybeans  and  all  other 
existing  uses).  Since  those  uses  have  not 
changed  in  the  interim,  it  is  appropriate 
to  utilize  the  same  calculations  to 
support  extension  of  the  time-limited 
tolerance  in  or  on  soybeans.  Chronic 
dietary  exposure  estimates  (from  Dietary 
Exposure  Evaluation  Model)  used  mean 
constimption  (3  day  average)  and 
anticipated  or  tolerance-level  residues 
for  all  commodities.  Exposure  estimates 
used  25.6%  of  die  RfD  for  the  general 
U.S.  population  (48  states)  and  49.2%  of 
the  RfD  for  the  most  exposed  population 
of  non-nursing  infants  (less  than  1  years 
old).  Despite  the  potential  for  exposure 
to  2.4-D  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  did  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

For  acute  dietary  exposure,  the 
NOAEL  of  67  mg/kg/day  from  the  rat 
acute  neurotoxicity  study  should  be 
used  for  risk  assessment.  As 


53794 


Federd  Register /Vol.  66.  No.  206  /  Wednesday.  October  24,  2001 /Notices 


neurotoxicity  is  the  effect  of  concern, 
the  acute  dietary  risk  assessment  should 
evaluate  acute  dietary  risk  to  all 
population  subgroups.  Again,  relying 
upon  the  EPA  calculations  underlying 
the  most  recent  final  rule  establishing 
tolerances  for  2.4-D  cited  above,  which 
included  soybeans  and  all  other  existing 
uses.  EPA  calculated  acute  aggregate 
risk  taking  into  accoimt  anticipated 
residues  or  tolerance  level  residues  on 
all  treated  crops,  which  is  a  significant 
over  estimation  of  dietary  exposure.  For 
the  U.S.  population,  the  acute  dietary 
margin  of  exposure  (MOE)  is  321  and  it 
is  399  for  females  13+  years.  These 
figures  do  not  exceed  EPA's  level  of 
concern  for  acute  dietary  exposure. 

Regarding  dietary  cancer  risk 
assessment,  EPA's  Cancer  Peer  Review 
Committee  has  classified  2,4-D  as  a 
Group  D  chemical  (not  classifiable  as  to 
human  carcinogenicity)  on  the  basis . 
that,  the  evidence  is  inadequate  and 
caimot  be  interpreted  as  showing  either 
the  presence  or  absence  of  a 
carcinogenic  effect. 

2.  Infants  and  children.  The  data  base 
on  2,4-D  relative  to  prenatal  and 
postnatal  toxicity  is  complete  with 
respect  to  current  data  requirements. 
Since  the  developmental  NOAELs  for 
rats  and  rabbits  are  25-fold  greater  and 
90-fold  greater,  respectively,  than  the 
RfD  NOAEL  of  1  mg/kg/day  in  the  17- 
year  oral  toxicity  study  in  dogs,  an 
additional  uncertainty  factor  to  protect 
infents  and  children  is  not  warranted. 
Using  conservative  EPA  calculations 
underlying  the  most  recent  final  rule 
establishing  tolerances  for  2,4-D  cited 
above,  which  included  soybeans  and  all 
other  existing  uses,  aggregate  acute 
MOEs  for  exposure  to  2,4-D  from  food 
are  214  for  infants  less  than  1  years  old 
and  399  for  females  13  and  older.  The 
maximum  estimated  concentrations  of 
2,4-D  in  surface  and  ground  water  are 
less  than  EPA's  Drinking  Water  Level  of 
Comparison  (DWLOC)  figures  for  2,4-D 
as  a  contribution  to  acute  aggregate 
exposure.  EPA  concluded  with 
reasonable  certainty  that  residues  of  2,4- 
D  in  drinking  water  do  not  contribute 
significantly  to  the  aggregate  acute 
human  health  risk. 

Using  the  same  conservative 
assumptions  described  earlier  to 
estimate  chronic  risk  from  aggregate 
chronic  exposure  to  2,4-D  from  food, 
11.4%  of  the  RfD  is  utilized  for  nursing 
infants  less  than,!  years  old  up  to  49.2% 
of  the  RfD  for  non-nursing  infants  less 
than  1  years  old.  Fiulher  refinement 
using  additional  anticipated  residue 
values  in  crops  and  percent  crop-treated 
information  would  result  in  lower 
chronic  dietary  (food)  exposure 
estimates,  thus  reducing  the  aggregate 


risk  estimate.  Despite  the  potential  for 
exposure  to  2,4-D  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  concluded  that  it  did  not 
expect  the  aggregate  exposure  to  exceed 
100%  oftheRflD. 

F.  International  Tolerances 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits  for 
use  of  2,4-D  on  soybeans. 
[FR  Doc.  01-26534  Filed  10-23-01:  8:45  am] 

BILLING  CODE  6S60-S 


Avenue,  NW,  Washington,  DC  20571, 
(202)  565-3502. 

Peter  B.  Saba. 

General  Counsel. 

[FR  Doc.  01-26786  Filed  10-23-O1;  8:45  am) 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Sub-Saharan  Africa  Advisory 
Committee  (SAAC)  of  the  Export- 
Import  Bank  of  the  United  States 
(Export-Import  Bank) 

SUMMARY:  The  Sub-Saharan  Africa 
Advisory  Committee  was  established  by 
Pub.  L.  105-121,  November  26, 1997,  to 
advise  the  Board  of  Directors  on  the 
development  and  implementation  of 
policies  and  programs  designed  to 
support  the  expansion  of  the  Bank's 
financial  commitments  in  Sub-Saharan 
Africa  under  the  loan,  guarantee  and 
insurance  programs  of  the  Bank. 
Further,  the  committee  shall  make 
recommendations  on  how  the  Bank  can 
facilitate  greater  support  by  U.  S. 
commercial  banks  for  trade  with  Sub- 
Saharan  Africa. 

Time  and  Place:  Wednesday, 
November  7,  2001,  at  9:30  a.m  to  12 
p.m.  The  meeting  will  be  held  at  the 
Export-Import  Bank  in  room  1143,  811 
Vermont  Avenue,  NW,  Washington,  DC 
20571. 

Agenda:  This  meeting  will  focus  oh 
improving  deal  flow  for  transactions  in 
sub-Saharan  Africa.  SAAC  members  and 
the  Bank  staff  will  discuss  opportunities 
in  various  markets  and  sectors  and  will 
also  discuss  actions  that  the  Bank  can 
take  to  increase  transactions. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement{s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  specid 
accommodations,  please  contact,  prior 
to  November  1,  2001,  Ten  Stumpf. 
Room  1215,  811  Vermont  Avenue.  NW, 
Washington,  DC  20571,  voice:  (202) 
565-3502  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATKHI  CONTACT:  For 
further  information,  contact  Teri 
Stimipf,  Room  1215.  811  Vermont 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  followdng 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 
License  Number:  4300F. 
Name:  American  Intercargo  Express 
Inc. 

Address:  One  World  Trade  Center, 
Suite  4667,  New  York,  NY  10048. 
Date  Revoked:  September  1 3 .  2001 . 
Reason:  Failed  to  maintain  a  valid 
bond. 

license  Number:  15644N. 
Name:  Amerilines,  Inc.— New  York. 
Address:  7  Dey  Street,  Suite  1501, 
New  York,  NY  10007. 
Date  Revoked:  September  28,  2001. 
fleasoji:  Failed  to  maintain  a  valid 
bond. 
Ucense  Number:  11238N. 
Name:  Arrow  Cargo  Express,  Inc. 
Address:  2254-B  Landmeier  Road.  Elk 
Grove  Village.  IL  60007. 
Date  Revoked:  September  26.  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 
Ucense  Number:  16341N. 
Nojne:  Dit  (USA),  bic. 
Address:  1805  W.  Hovey  Ave.,  Suite 
B,  Normal,  IL  61761. 
Date  Revoked:  August  17,  2001. 
Reason:  Surrendered  license 
voluntarily. 
License  Number:  2430F. 
Name:  Emigdio  S.  Ledesma  dba  Jack 
Ledesma  International  Forwarder. 

Address:  729  83rd  Avenue  North. 
Suite  204.  St.  Petersburg.  FL  33702. 
Date  Revoked:  September  20.  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 
License  Number:  2338NF. 
Name:  Kamden  International 
Shipping.  Inc. 

Address:  179-02  150th  Avenue. 
Jamaica.  NY  11434. 
Date  Revoked:  September  23,  2001. 
Reason:  Failed  to  maintain  a  valid 
bond. 
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Ucense  Number:  4238F. 

Name:  Land  Ocean  Management,  Inc. 

Address:  825  20th,  Suite  310, 
Portland,  OR  97232. 

Date  Revoked:  September  8,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  3964F. 

Name:  Logistic  Excel  Corporation. 

Address:  1521  West  Magnolia,  Suite 
B,  Burbank,  CA  91506. 

Date  Revoked:  September  16,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  16715F. 

Name:  Nasser  Massry  dba  Maromax 
Industries. 

Address:  417  Pisgah  Church  Road, 
Greensborb,  NC  27455. 

Date  Revoked:  September  11,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  4374F. 
Name:  Richard  T.  Freeman. 


Address:  2441  Foxwood  Road  South, 
Orange  Park,  IL  32073. 

Date  Revoked:  September  22,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  3415NF. 

Name:  TCX  International,  Inc.  dba 
Land  Joy. 

Address:  3101  N.W.  74th  Avenue. 
Miami.  FL  33122. 

Date  Revoked:  September  28,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Ucense  Number:  16633N. 

Name:  Transworld  Lines. 
Incorporated. 

Address:  9950  W.  Lawrence  Avenue, 
Schiller  Park,  IL  60176. 

Date  Revoked:  August  24,  2001. 


Reason:  Surrendered  license 
voluntarily. 

Ronald  D.  Murphy, 

Deputy  Director.  Bureau  of  Consumer 
Complaints  and  Licensing. 
[FR  Doc.  01-26803  Filed  10-23-01;  8:45  am] 
BNJJNQ  CODE  673CMn-l> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportatkxi  Intermediary 
License;  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46CFR515. 


License  No. 


14503N 


Name/Address 


Hana  Woridwide  Shipping  Co.,  Inc.,  20435  S.  Western  Avenue,  Torrance.  CA  90501 


Date  reissued 


September  12,2001. 


Ronald  D.  Murphy, 

Deputy  Director.  Bureau  of  Consumer 
Complaints  and  Licensing. 
[FR  Doc.  01-26801  Filed  10-23-01;  8:45  am] 
BIUJNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Sea-Big  Express,  Inc.,  24404  S.  Vermont 
Avenue,  #305,  Harbor  City,  CA  90710, 
Officer:  Jung  Hyun  Lee,  President 
(Qualifying  Individual) 

Pibe.  Inc..  6909  NW  52nd  Street,  Miami, 
FL  33166.  Officers:  Luis  Rocha, 


General  Manager  (Qualifying 
Individual),  Edward  Rocha,  Vice 
President 

HJM  Infl  Corp.,  Cargo  Bldg.  80,  Suite 
204,  Jamaica,  NY  11430,  Officer: 
Henry  Mandil,  President  (QuaUfying 
Individual) 

Best  Raider  Cargo  Express,  Ltd.,  147-1 1 
182nd  Street,  Jamaica,  NY  11434, 
Officers:  Danny  J.  Chen,  President 
(Qualifying  Individual),  Raymond 
Chen,  Vice  President 

On  My  Way,  Inc.,  8510  NW.  72nd 
Street,  Miami,  FL  33166,  Officers: 
Maria  Sardi  (Gaby),  Vice  F^sident 
(Qualifying  Individual),  Luis  Aldaya, 
President 

Inter-Cargo  Systems  LLC,  5200 
Mitchelldale,  Suite  D-8  Houston,  TX 
77092,  Officers:  Richard  Kershaw, 
Vice  President  (Qualifying 
Individual),  Khurram  Iqbal,  President 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
.  Transportation  Intermediary 
Applicants 

Direct  Shipping  Line  9550  Flair  Dr., 
#5031,  El  Monte,  CA  91731,  Officer: 
Phuong  Lam,  President  (Qualifying 
Individual), 

Benefitor  Logistics  Inc.,  7323  Parkwood 
Court.  #302.  Falls  Church,  VA  22042, 
Officers:  Min  Liu,  Shipping  Manager 
(Qualifying  Individual),  Kong  Ng, 
Director 


Quisqueya  Lines,  hic,  3780  N.W.  South 
River  Drive,  Miami,  FL  33142, 
Officers:  Milagros  Abreu,  Vice 
President  (Qualifying  Individual),  Jose 
Abreu,  President 

Access  Freight  Forwarders  Inc.,  8220 
N.W.  30th  Terrace,  Miami,  FL  33122, 
Officers:  Marcelo  V.  Leal,  President, 
Isabella  Riddell,  Secretary  (Qualifying 
Individuals) 

Interconn,  Inc.  15565  Northland  Drive. 
Suite  708W,  Southfield.  MI  48075, 
Officers:  Anthony  Heath,  President/ 
CEO  (Qualifying  Individual),  Aaron  S. 
Heath,  Vice  President 

Ocean  Freight  Forwarder— Ocean 
Transportation  Intermediary 
Applicants 

Grizzard  Customs  Brokers,  Inc..  4158 
Old  Dixie  Road,  Hapeville,  GA  30354. 
Officer:  Michael  R.  Grizzard. 
President  (Qualifying  Individual) 

Hub  Air  Intl.  Ltd.,  140  Eastern  Avenue. 
Chelsea,  MA  02150,  Officer:  Barry  F. 
Curran.  President  (Qualifying 
Individual) 

Armstrong  Export.  Inc.,  2001  N.W.  93rd 
Avenue,  Miami,  FL  33172,  Officers: 
Lewis  R.  Armstrong,  President 
(Qualifying  Individual),  Evelyn  S. 
Armstrong,  Secretary 
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Dated:  October  19,  2001. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  01-26802  Filed  10-23-01;  8:45  am] 

BUMG  CCXX  S730-01-F 


Board  of  Governors  of  the  Federal  Reserve 
System.  October  18,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  01-26732  Filed  10-23-01:  8:45  am] 

BILLMG  CODE  621 0-01-S 


FEDERAL  RESERVE  SYSTEM 

NotlM  of  Proposals  to  Engage  In 
Permisslbis  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 


The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  7.  2001. 
A.  Federal  Reserve  Bank  of  Chicago 
-(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  Associated  Banc-Corp,  Green  Bay. 
Wisconsin;  to  acquire  Signal  Finance 
Company.  Mendota  Heights,  Minnesota 
(Signal  Finance),  and  engage  in 
extending  credit  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y.  and  acting  as  agent  or  broker  for 
insiu'ance  directly  related  to  extensions 
of  credit  of  Signal  Finance,  pursuant  to 
§  225.28(b)(ll)(ii)  of  Regulation  Y,  and 
to  acquire  Signal  Trust  Company.  N.A.. 
Mendota  Heights.  Minnesota,  and 
engage  in  trust  company  functions, 
pursuant  to  §  225.28(b)(5)  of  Regulation 
Y. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collectk>n 
Activities:  Submisskxi  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  5  CFR  1320.05.  The 
following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Surveys  of  SCHIP  EnroUees  and 
Disenrollees  for  the  Congressionally 
Mandated  Evaluation  of  the  State 
Children's  Health  Insurance  Program— 
NEW — As  part  of  the  evaluation  of  the 
State  Children's  Health  Insurance 
Program  (SCHIP).  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  is  proposing  to  conduct 
surveys  about  children  currently  and 
previously  covered  by  the  program. 
These  surveys,  to  be  conducted  in  ten 
states,  will  provide  detailed  description 
of  the  children's  characteristics,  their 
movement  in  and  out  of  the  program, 
access  to  care,  service  use  and 
experiences  with  the  program.  A 
supplemental  survey  about  Medicaid 
children  will  be  conducted  in  two 
states.  Respondents:  individuals  or 
households;  Burden  Information  for 
SCHIP  Survey— Number  of 
Respondents:  18,000;  Frequency  of 
Response:  once;  Avemge  Burden  per 
Response:  .59  hours;  Burden  for  SCHIP 
Survey:  10,620  hours — Burden 
Information  for  Medicaid  Survey- 
Number  of  Respondents:  3,600; 
Frequency  of  Response:  once;  Average 
Burden  per  Response:  .59  hours;  Burden 
for  Medicaid  Survey:  2,124  hours— Tofai 
Burden — 12,744  hours. 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 


address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  October  16.  2001. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  01-26758  Filed  10-23-01;  8:45  am) 

BHJJNG  CODE  41S4-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2),  annoimcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel 
meeting. 

The  Health  Care  Policy  and  Research 
Emphasis  Panel  is  a  list  of  experts  in 
fields  related  to  health  care  research 
who  are  invited  by  the  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  and  agree  to  be  available,  to 
conduct.=on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  not  meet  regularly  and  do 
not  serve  for  fixed  or  long  terms.  Rather, 
they  are  asked  to  serve  for  particular 
review  meetings  which  require  their 
type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  Independent  Scientist 
Award  are  to  be  reviewed  and  discussed 
at  this  meeting.  These  discussions  are 
likely  to  include  personal  information 
concerning  individuals  associated  with 
these  applications.  This  information  is 
exempt  from  mandatory  disclosure 
under  the  above-cited  statutes. 

1.  S£P  Meetj/ig  on:  Independent  Scientists 
Award  (K02). 

Date:  November  1.  2001  (Open  on 
November  1  from  3  p.m.  to  3:10  p.m.  and 
closed  for  remainder  of  the  meeting). 

Piece:  2101  East  Jefferson  Street,  Suite 
400W.  Rockville.  MD  20852. 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  of  members  or  minutes  of  this 


Federal  Register /Vol.  66.  No.  206  /  Wednesday.  October  24,  2001  /Notices 


53797 


meeting  should  contact  Mrs.  Bonnie 
Campbell,  Committee  Management  Officer, 
Office  of  Research  Review,  Education  and 
Policy.  AHRQ.  2101  East  Jefferson  SU-eet. 
Suite  400.  Rockville.  Maryland  20852, 
Telephone  (301)  594-1846. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  November  1  meeting  due  to 
the  time  constraints  of  reviews. 

Dated:  October  18.  2001. 
Joiin  M.  Eisenberg, 
Director 
[FR  Doc.  01-26730  Filed  10-23-01;  8:45  am) 

BILUNG  CObE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02011] 

Cooperative  Agreements  for  the 
Development  and  Improvement  of 
Population-Based  Birth  Defects 
Surveillance  Programs  and  the 
Integration  of  Surveillance  Data  With 
Public  Health  Programs;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  developing  and  improving 
birth  defects  surveillance  and 
inte^ating  surveillance  data  with  other 
public  health  programs.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Maternal,  Infant,  and  Child 
Health. 

The  purpose  of  the  program  is  to 
support:  (1)  The  development, 
implementation,  expansion,  and 
evaluation  of  population-based  birth 
defects  surveillance  systems;  (2)  the 
development  and  implementation  of 
population-based  programs  to  prevent 
birth  defects;  and  (3)  the  development 
and  implementation  or  expansion  of 
activities  to  improve  the  access  of 
children  with  birth  defects  to  health 
services  and  early  intervention 
programs. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 


Republic  of  Palau,  and  federally 
recognized  Indian  tribal  governments. 

Recipients  funded  imder  CDC 
Program  Announcement  00094 
(Cooperative  Agreements  for  the 
Development  of  State-Based  Birth  Defect 
Surveillance  Programs  and  the  Use  of 
the  Surveillance  Data  for  Public  Health 
Programs)  and  Program  Annoimcement 
96043  (Centers  of  Excellence  to  Provide 
Surveillance.  Research.  Services,  and 
Evaluation  Aimed  at  Prevention  of  Birth 
Defects)  are  not  eligible.  See  Attachment 
I  in  the  Application  Kit  for  a  list  of  the 
States  currently  funded  imder  these 
program  announcements. 

77ie  eligible  States  ore;  Alabama, 
Alaska,  Colorado,  Delaware,  Florida. 
Georgia,  Hawaii,  Idaho,  Indiana,  Kansas, 
Kentucky,  Maine,  Maryland,  Michigan, 
Minnesota,  Mississippi,  Missouri, 
Montana,  Nebraska.  Nevada.  New 
Hampshire.  New  Mexico.  North 
Carolina.  North  Dakota.  Ohio, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Carolina,  South  Dakota.  Tennessee. 
Utah,  Vermont,  Virginia,  West  Virginia 
and  Wyoming. 

Applicants  may  apply  under  one  of 
two  categories: 

Category  1 — States/territories/tribes 
witl}  no  birth  defects  surveillance 
systems;  or 

Category  2— States/territories/tribes 
with  newly  implemented  or  ongoing 
surveillance  systems. 

Note:  Title  2  of  the  United  States  Code, 
Section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

C.  Availability  of  Funds 

Approximately  $2,400,000  is  available 
in  FY  2002  to  fund  approximately  4-6 
awards  in  Category  1,  and  8-10  awards 
in  Category  2.  It  is  expected  that  the 
awards  will  range  from  $50,000  to 
$250,000.  The  average  award  will  be 
$100,000  for  Category  1  States  and 
$200,000  for  Category  2  States.  The 
awards  will  begin  on  or  about  March  1, 
2002,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  three  years.  Funding  estimates 
may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

These  awards  may  be  used  for 
personnel  services,  equipment,  traveb 
and  other  costs  related  to  project 
activities.  Project  funds  may  not  be  used 
to  supplant  State  fiinds  available  for 


birth  defects  surveillance  or  prevention, 
health  care  services,  patient  care, 
construction,  nor  lease/purchase  of 
fecilities  or  space. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  Recipient' activities  for  States 
with  no  birth  defects  surveillance 
systems;  or  2.  Recipient  activities  for 
States  with  newly  implemented  or 
ongoing  surveillance  systems;  and  CDC 
will  be  responsible  for  the  activities 
under  3.  CDC  activities. 

1.  Recipient  Activities  for  States  with 
no  birth  defects  surveillance  systems: 

a.  Develop  and  begin  implementation 
of  a  population-based  surveillance 
system  to  ascertain  cases  and  generate 
timely  population-based  data  of  major 
birth  defects  occurring  in  the  State. 

b.  Analyze  and  disseminate  the 
surveillance  data  generated  by  the 
system  in  a  timely  fashion  including 
rates  and  trends  of  major  birth  defects. 

c.  Develop  and  implement  a  plan  to 
evaluate  the  surveillance  methodology 
used. 

d.  Involve  the  appropriate  partners 
within  the  State  to  develop  a  plan  and 
begin  implementation  of  a  birth  defects 
prevention  program  (i.e..  Neural  Tube 
Defects  (NTT))  occurrence  prevention). 
Share  results  with  appropriate 
organizations  within  the  State  and  with 
other  States. 

e.  Develop  a  plan  to  evaluate  the 
prevention  activities. 

f.  Involve  the  appropriate  partners 
within  the  State  to  develop  a  plan  and 
begin  implementation  of  activities  to 
improve  the  access  of  children  with 
birth  defects  to  comprehensive, 
community-based,  family-centered  care 
(e.g..  establish  linkages  with  other 
programs  like  Children  with  Special 
Health  Care  Needs). 

g.  Develop  a  plan  to  evaluate  the 
identification  of  and/or  timeliness  of 
referral  to  services  among  eligible 
children  or  families. 

2.  Recipient  Activities  for  States  with 
newly  implemented  or  ongoing 
surveillance  systems: 

a.  Broaden  methodologies  and 
approaches  which  will  improve, 
sustain,  and  expand  the  capacity  of  the 
existing  population-based  surveillance 
system  to  ascertain  cases  and  generate 
timely  population-based  data  of  major 
birth  defects  occurring  in  the  State. 

b.  Analyze  and  disseminate  the 
surveillance  data  generated  by  the 
system  in  a  timely  fashion  including 
rates  and  trends  of  major  birth  defects 
(e.g.,  publish  a  report  on  the 
surveillance  data). 
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c.  Evaluate  the  surveillance 
methodology  used. 

d.  Involve  the  appropriate  additional 
partners  within  the  State  to  expand 
birth  defects  prevention  programs  (i.e.. 
Neural  Tube  Defects  (NTD)  occurrence 
prevention).  Share  results  with 
appropriate  organizations  within  the 
State  and  with  other  States. 

e.  Evaluate  the  prevention  progress. 

f.  Involve  the  appropriate  partners 
within  the  State  to  expand  activities  to 
improve  the  access  of  children  with 
birth  defects  to  comprehensive, 
community -based,  family-centered  care 
(e.g.,  establish  linkages  with  other 
programs  like  Children  with  Special 
Health  Care  Needs). 

g.  Evaluate  the  progress  on  improving 
access  to  services  (e.g.,  identification  of 
children  and  families  eligible  for 
services;  evaluate  the  timeliness  of 
referral  to  services). 

3.  CDC  Activities: 

a.  Assist,  if  requested,  in  designing, 
developing,  and  evaluating 
methodologies  and  approaches  used  for 
population-based  birth  defects 
surveillance. 
-    b.  Assist,  if  requested,  in  analyzing 
surveillance  data  related  to  birth 
defects. 

c.  Assist,  if  requested,  in  designing 
plans  for  prevention  programs  and  plans 
to  improve  the  access  of  children  with 
birth  defects  to  health  services  and 
intervention  programs. 

d.  Provide,  if  requested,  a  reference 
point  for  sharing  regional  and  national 
data  and  information  pertinent  to  the 
surveillance  and  prevention  of  birth 
defects. 

E.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  requested  for  this  program. 
The  LOI  will  not  be  used  to  eliminate 
potential  applicants,  but  it  will  enable 
CDC  to  determine  the  level  of  interest 
and  plan  the  review  more  efficiently. 
The  narrative  should  be  no  more  than 
two,  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins  and  12 
point  font.  The  LOI  should  include  the 
following  information:  this  program 
annoimcement  number;  applicant's 
name  and  address;  project  director's 
name,  phone  number,  and  email; 
identification  of  the  category  for  which 
the  applicant  is  applying  (Category  1  or 
Category  2);  a  brief  description  of  the 
number  of  state-wide  births  and  current 
birth  defect  surveillance  system;  and  a 
brief  description  of  the  planned 
statement  of  work. 


Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 


Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  describing  the  program 
plan. 

The  applicant  should  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
vear  objectives  and  activities.  The 
apphcation  must  contain  the  following: 

1.  Cover  Letter:  A  one  page  cover 
letter  should  indicate  whether  the 
applicant  is  applying  for  Category  1  or 
Category  2. 

2.  A  one-page,  single-spaced,  typed 
abstract  in  12  point  font  must  be 
submitted  with  the  application.  The 
heading  should  include  the  title  of  the 
grant  program,  project  title, 
organization,  name  and  address,  project 
director  and  telephone  number.  "The 
abstract  should  clearly  state  which 
option  the  applicant  is  applying  for: 
Category  1  or  Category  2.  The  abstract 
should  briefly  summarize  the  program 
for  which  funds  are  requested,  the 
activities  to  be  undertaken,  and  the 
applicant's  organization  structure.  The 
abstract  should  precede  the  program 
narrative.  A  table  of  contents  that 
provides  page  numbers  for  each  of  the 
following  sections  should  be  included. 
All  pages  must  be  numbered. 

3.  Narrative:  The  narrative  should  be 
no  more  than  25  double-spaced  pages 
printed  on  one  side,  with  one  inch 
margins,  and  unreduced  font  (12  point). 
The  required  detailed  budget  and 
detailed  budget  justification  are  not 
considered  to  be  part  of  the  program 
narrative.  The  narrative  should 
specifically  address  item  1  or  2  in  the 
"Program  Requirements"  and  should 
contain  the  following  sections: 

a.  Understanding  of  the  Public  Health 
Impact  of  Birth  Defects; 

b.  Impact  on  Population-Based  Birth 
Defects  Surveillance; 

c.  Use  of  Surveillance  Data  for 
Prevention  Activities; 

d.  Use  of  Surveillance  Data  for 
Improving  Access  to  Health  Services 
and  Early  Intervention  Programs; 

e.  Organizational  and  Program 
Personnel  Capability;  and 

f.  Human  Subjects  Review 

4.  Budget  and  Budget  Justification — 
Provide  a  detailed  budget  which 
indicates  the  anticipated  costs  for 
personnel,  fringe  benefits,  travel, 
supplies,  contractual,  consultants, 
equipment,  indirect,  and  other  items. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  November  16,  2001. 
submit  the  LOI  to  the  officials 


designated  for  programmatic  technical 
assistance  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189).. 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 

On  or  before  December  7,  2001, 
submit  the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC  as  they  relate  to  the 
applicant's  response  to  either  item  1  or 
2  in  the  "Program  Requirements" 
section. 

1.  Applicant's  understanding  of  the 
public  health  impact  of  birth  defects  (5 
points): 

The  extent  to  which  the  applicant  has 
a  clear,  concise  understanding  of  the 
requirements,  objectives,  and  piupose  of 
the  cooperative  agreement.  The  extent  to 
which  the  application  reflects  an 
imderstanding  of  the  public  health 
impact  of  birth  defects  in  their  State  and 
the  purpose  and  complexities  of  birth 
defects  surveillance  as  it  relates  to  their 
State. 

2.  Impact  on  population-based  birth 
defects  surveillance  (20  points): 

The  extent  to  which  the  applicant 
describes  the  anticipated  level  of  impact 
this  cooperative  agreement  will  have  on 
birth  defects  surveillance  activities  in 
the  State.  The  current  and  proposed 
activities  evaluated  in  this  element  are 
specific  for  Category  1  and  Category  2. 
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a.  Evaluation  criteria  for  Category  1 
(States  with  no  birth  defects 
surveillance  systems): 

(1)  Plans  for  developing  population- 
based  birth  defects  surveillance; 

(2)  Methods  of  case  ascertainment; 

(3)  Timeliness  of  case  ascertainment; 

(4)  Level  of  coverage  of  the 
population; 

(5)  Specific  birth  defects  ascertained; 

(6)  Plans  for  analyzing  and  reporting 
surveillance  data  to  appropriate  State, 
local,  and  federal  healdi  officials; 

(7)  Plans  for  evaluating  the 
surveillance  methodology  and  the 
quality  of  the  surveillance  data;  and 

(8)  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(b)  "The  proposed  justification  when 
representation  is  limited  or  absent. 

(c)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(d)  A  statement  as.to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

b.  Evaluation  criteria  for  Category  2 
(States  with  newly  implemented  or 
ongoing  birth  defects  surveillance 
systems): 

(1)  Ability  to  improve/expand 
population-based  birth  defects 
surveillance; 

(2)  Methods  of  case  ascertainment; 

(3)  Timeliness  of  case  ascertainment; 

(4)  Level  of  coverage  of  the 
population; 

(5)  Specific  birth  defects  ascertained; 

(6)  Analyzing  and  reporting 
surveillance  data  to  appropriate  State, 
local,  and  federal  health  officials; 

(7)  Evaluating  the  surveillance 
methodology  and  quality  of  the 
surveillance  data;  and 

(8)  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(a)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(o)  'The  proposed  justification  when 
representation  is  limited  or  absent. 

(c)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(d)  A  statement  as  to  whether  the 
plans  for  recniitment  and  outreach  for 


study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

3.  Use  of  the  surveillance  data  for 
prevention  activities  (30  points): 

The  extent  to  which  the  applicant 
describes  the  plans  for  using 
surveillance  data  to  develop  and 
implement  or  expand  existing  programs 
to  prevent  birth  defects.  The  current  and 
proposed  activities  evaluated  in  this 
element  are  specific  for  Category  1  and 
Category  2. 

a.  Evaluation  criteria  for  Category  1 
(States  with  no  birth  defects 
surveillance  systems): 

(1)  Ability  to  work  with  appropriate 
partners  in  the  State  (e.g.,  provide  letters 
of  support,  Memorandtuns  of 
Agreement/Understanding);  and 

(2)  Plan  for  using  the  surveillance 
data  to  develop  prevention  programs; 
and/or  Plan  for  sharing  surveillance 
data  (e.g..  personal  identifiers  and 
contact  information)  with  programs  or 
agencies  so  that  children  or  families  can 
be  enrolled  in  prevention  programs. 

b.  Evaluation  criteria  for  Category  2 
(States  with  newly  implemented  or 
ongoing  birth  defects  surveillance 
systems): 

(1)  Ability  to  work  with  appropriate 
partners  in  the  State  (e.g.,  provide  letters 
of  support.  Memorandums  of 
Agreement/Understanding) ; 

(2)  Use  of  surveillance  data  to  expand 
prevention  programs;  and/or  sharing  of 
surveillance  data  (e.g.,  personal 
identifiers  and  contact  information) 
with  programs  or  agencies  so  that 
children  or  families  are  enrolled  in 
prevention  programs;  and 

(3)  Evaluation  of  progress  made  in  the 
prevention  of  birth  defects. 

4.  Use  of  surveillance  data  for 
improving  access  to  health  services  and 
early  intervention  programs  (30  points). 
The  extent  to  which  the  applicant 
describes  the  plans  to  develop  and 
implement  or  expand  existing  activities 
to  improve  the  access  of  children  with 
birth  defects  to  health  services  and  early 
interventions.  The  current  and  proposed 
activities  evaluated  in  this  element  are 
specific  for  Category  1  and  Category  2. 

a.  Evaluation  criteria  for  Category  1 
(States  with  no  birth  defects 
surveillance  systems): 

(1)  Identification  of  appropriate 
programs  within  the  State  for  referral  to 
health  services  (e.g.,  provide  letters  of 
support.  Memorandums  of  Agreement/ 
Understanding); 

(2)  Plan  for  linking  programs  or 
developing  other  approaches  to  increase 
identification  of  cMldren  or  families 
eligible  for  health  services;  and 


(3)  Plan  to  evaluate  the 
implementation  process. 

b.  Evaluation  criteria  for  Category  2 
(States  with  newly  implemented  or 
ongoing  birth  defects  surveillance 
systems); 

(1)  Abihty  to  integrate  programs 
within  the  State  (e.g.,  provide  letters  of 
support.  Memorandums  of  Agreement/ 
Understanding,  documentation  of 
numbers  of  eligible  children  or  families 
referred  for  and  percent  receiving 
services); 

(2)  Improve  and  expand  approaches  to 
increase  identification  of  children  or 
families  eligible  for  health  services;  and 

(3)  Plan  for  evaluating  outcomes  of 
children  who  receive  services. 

5.  Organizational  and  program 
personnel  capability  (15  points): 

a.  The  extent  to  which  the  applicant 
has  the  experience,  skills,  and  ability  to 
develop  and  improve  birth  defects 
surveillance  and  use  surveillance  data 
to  develop  prevention  programs  and 
improve  access  to  health  services  or 
early  intervention  programs. 

b.  The  adequacy  of  the  present  staff 
and/or  the  capability  to  assemble 
competent  staff  to  either  implement  or 
improve  upon  a  birth  defects 
surveillance  system  and  develop 
programs  for  prevention  or  improving 
access  to  health  services  and  early 
intervention  programs.  If  it  is  necessary 
to  hire  staff  to  conduct  program 
activities,  provide  plans  for  identifying 
and  hiring  qualified  applicants  on  a 
timely  basis.  Also,  provide  plans  for 
how  work  on  program  activities  will  be 
conducted  prior  to  hiring  necessary 
staff. 

c.  To  the  extent  possible,  the 
applicant  shall  identify  all  current  and 
potential  personnel  who  will  work  on 
this  cooperative  agreement  including 
qualifications  and  specific  experience  as 
it  relates  to  the  requirements  set  forth  in 
this  announcement. 

6.  Human  Subjects  Review  (not 
scored): 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects?  (Not  scored;  however,  an* 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  are  so 
inadequate  as  to  make  the  entire 
application  unacceptable.) 

7.  Budget  justification  and  adequacy 
of  facilities  (not  scored): 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds.  The  applicant  shall 
describe  and  indicate  the  availability  of 
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facilities  and  equipment  necessary  to 
carry  out  this  project. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  11  in  the 
Application  Kit. 

AR-1 — Human  Subjects  Requirements 
AR-2 — Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7— Executive  Order  12372  Review 
AR-9 — Paperwork  Reduction  Act 

Requirements 
AR-1 0— Smoke-Free  Workplace 

Requirements 
AR-1 1— Healthy  People  2010 
AR-12 — Lobbying  Restrictions 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a),  311  and  371  (C)  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241(a),  243,  and  247  (b-4)l,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address  http://wvrw.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Virginia  Hall-Broadnax,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Announcement 
02011,  2920  Brandyvdne  Road,  Room 
3000,  Atlanta,  GA  30341^146, 
Telephone:  (770)  488-2761,  E-mail 
address:  vdh2®cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from: 

Larry  D.  Edmonds  or  Amanda  S. 
BroMm,  National  Center  on  Birth  Defects 


and  Developmental  Disabilities,  Centers 
for  Disease  Control  and  Prevention, 
4770  Buford  Highway  N.E..  Atlanta,  GA 
30341-3724,  Telephone:  (770)  488- 
7171,  E-mail  address: 
LEdinonds@cdc.gov  or 
ABrown2@cdc.gov. 

Dated:  October  18,  2001. 
Rebecca  B.  O'Kelley, 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  01-26743  Filed  10-23-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Anrrauncement  02018] 

New  York  Emergency  Disaster  Relief 
Related  to  Astfima;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  for  a  cooperative 
agreement  program  for  New  York 
Emergency  Disaster  Relief  Related  to 
Asthma.  The  purpose  of  the  program  is 
to  assist  the  New  York  State  Department 
of  Human  Services  in  assessing  public 
health  threats  and  addressing  public 
health  issues  related  to  asthma,  as  a 
result  of  the  terrorist  attack  of 
September  11,  2001.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Environmental  Health  and 
Public  Health  Infrastructure. 

B.  Eligible  Applicant 

Eligible  applicant  is  Health  Research, 
Inc./New  York  State  Department  of 
Health.  No  other  applications  are 
solicited. 

This  project  is  authorized  by  H.R. 
2888,  2001  Emergency  Supplemental 
Appropriations  Act  for  Recovery  bom 
and  Response  to  Terrorist  Attacks  on  the 
United  States. 

C.  Availability  of  Funds 

Approximately  $5,200,000  is  available 
to  fund  this  award.  The  award  is 
expected  to  be  made  for  a  12-month 
budget  period  within  a  5  year  project 
period.  As  long  as  funds  are  continued 
or  directed  for  this  applicant 
continuation  funding  will  be  made 
available  for  up  to  5  years.  Fimding 
estimates  may  vary  and  are  subject  to 
change. 

At  the  request  of  the  applicant. 
Federal  personnel,  equipment,  or 


supplies  may  be  provided  in  lieu  of  a 
portion  of  the  financial  assistance. 

D.  Where  To  Obtain  Additional 
Information 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Sharon  Robertson,  Lead  Grants 
Management  Specialist,  Grants 
Management  Branch,  Proctirement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone:  (770)  488- 
2740,  E-mail  address:  sar2@cdc.gov. 

For  program  technical  assistance, 
contact:  Liane  Hostler,  Air  Pollution  and 
Respiratory  Health  Branch,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  NE  (MS 
E-17),  Atlanta,  GA  30333,  Telephone 
number:  (404)  498-1009,  E-mail 
address:  lch2@cdc.gov. 

Dated:  October  18.  2001. 
Rebecca  O'Kelley, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  01-26742  Filed  10-23-01;  8:45  am] 

BiUMG  CODE  41B3-1S-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  MentHier:  CMS-100S1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqijest 

agency:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
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other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  MassHealth  Insurance  Partnership; 
Fonn  No.:  CMS-10051  (OMB#  0938- 
NEW);  U^e:  This  collection  will  be  used 
to  evaluate  the  Massachusetts'  1115 
Waiver  Demonstration,  including 
Insurance  Partnership  program,  ofi^ering 
subsidies  to  small  employers  to 
encourage  them  to  offer  health 
insurance  coverage  to  employees.  The 
purpose  of  the  survey  is  to  determine 
the  factors  influencing  an  employer's 
decision  to  participate  or  not,  in  the  IP 
program  and  thefr  respective 
characteristics.;  Frequency:  Other:  One- 
time; Affected  Public:  Business  or  other 
for-profit.  Not-for-profit  institutions, 
and  Farms;  Number  of  Respondents: 
2,016;  Total  Annual  Responses:  2,016; 
Total  Annual  Hours:  336. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
0MB  niunber,  and  CMS  document 
identifier,  to  Paperwoiic@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Dawn  Willinghan.  CMS-10051,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  October  17.  2001. 
John  P.  Burke  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  01-26720  Filed  10-23-01;  8:45  am] 

BNJJNO  CODE  412(M»-I> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10048] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  k 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Health 
Insurance  Flexibility  and  Accountability 
Section  1115  Model  Waiver;  Form  No.: 
CMS-10048  (OMB#  0938-0848);  Use: 
This  Health  Insurance  Flexibility  and 
Accountability  (HIFA)  Section  1115 
Model  Demonstration  will  enable  states 
to  use  Medicaid  and  SCHIP  funds  in 
concert  with  private  health  insiuance 
options  to  expand  coverage  to  low- 
income  uninsured  individuals,  with  a 
focus  on  those  with  income  at  or  below 
200  percent  of  the  Federal  poverty  level. 
The  model  demonstration  application 
will  facilitate  State  efforts  in  designing 
programs  to  cover  the  uninsured; 
Frequency:  Other:  5  years  after  initial 
submission;  Affected  Public:  State, 
Local  or  Tribal  Government;  Number  of 
Respondents:  25;  Total  Annual 
Responses:  25;  Total  Annual  Hours: 
250. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request. 


including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown.  CMS-10048,  Room  N2-14- 
26,  7500  Security  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  October  17,  2001. 
John  P.  Burke  m. 

Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  01-26783  Filed  10-23-01;  8:45  am] 

BH.UNO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0476] 

Electronic  interchange  Standard  for 
Digital  ECG  and  Similar  Data;  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  to  collect  information 
regarding  the  content  and  format  of 
electrocardiographic  (ECG)  data  to  be 
submitted  to  the  agency  in  support  of 
applications.  The  agency  is  interested  in 
obtaining  ECG  waveform  data  in  digital 
format  firom  the  full  spectrum  of  ECG 
devices  (i.e.,  standard  12-lead  ECGs, 
Holter  monitors,  transtelephonic 
monitors,  and  implanted  devices)  along 
with  annotations  for  events  (e.g., 
standard  ECG  interval  measurements, 
arrhythmic  events). 

DATES:  The  public  meeting  will  be  held 
on  November  19,  2001,  from  10  a.m.  to 
4  p.m.  Submit  registration  requests  by 
November  6,  2001.  Written  or  electronic 
comments  on  ECG  data  standards  are 
welcome  at  any  time. 
ADDRESSES:  The  public  meeting  will  be 
held  at  FDA's  Center  for  Drug 
Evaluation  and  Research  Advisory 
Committee  Conference  Room,  5630 
Fishers  Lane,  rm.  1066,  Rockville,  MD 
20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  L.  Stockbridge,  Center  for  Drug 


1' 


53802 


Federal  Register /Vol.  66,  No.  206  /  Wednesday.  October  24,  2001 /Notices 


Evaluation  and  Research  (HFD-110). 
Food  and  Ehng  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-594-5329.  e-mail:       i 
stockbridgen@cder.fda.gov;  or  Randy 
Levin,  Center  for  Drug  Evaluation  and 
Research  (HFD-001),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-594-5400.  e- 
mail:  levinr®cder.fda.gov. 
SUPPLEMENTARY  MFORMATION:  FDA  is 
holding  a  public  meeting  to  discuss 
potential  data  standards  for  digital  ECG 
waveform  data  to  be  submitted  in 
support  of  applications  to  FDA.  Topics 
for  discussion  will  include:  (1)  Scope  of 
ECG  datasets  (i.e.  what  information 
should  be  included);  (2)  logical 
organization  of  a  dataset  supporting 
multiple  recording  sessions,  multiple 
recording  epochs  within  a  session,  and 
multiple  leads;  (3)  logical  organization 
supporting  the  annotation  of  data  in  one 
or  more  leads  with  the  submitter's 
assessment  of  the  locations  of  events  of 
interest,  including  standard  ECG 
intervals,  arrhythmic  events,  and  other 
information;  and  (4)  realization  of  the 
data  in  extensible  mari^up  language 
(XML)  or  other  open  formats. 

Althou^  the  agency  is  considering 
updating  guidance  documents  on 
related  drug  evaluation  standards  (i.e., 
arrhythmic  potential,  electronic 
submission  of  clinical  trial  data, 
including  electronic  ECG  data),  the  use 
of  ECG  data  in  support  of  applications 
will  not  be  the  topic  for  this  meeting. 
The  purpose  of  this  meeting  is  to  get 
public  input  on  the  following  questions 
related  to  the  technical  issues  of 
transmitting  digital  ECG  data: 

•  What  information  is  needed  to 
make  ECG  datasets  easy  to  interpret? 

•  Is  the  data  structure  complex 
enough  that  the  standard  should  be 
implemented  in  XML  or  some  other 
format? 

•  Are  the  datasets  so  large  that  the 
data  standards  should  be  implemented 
in  binary  format? 

•  what  tools  can  be  used  to  review 
digital  ECG  data? 

An  agenda  and  other  materials, 
including  a  proposed  data  standard,  will 
be  available  on  the  Internet  at  http:// 
www. f da  .gov/cder/regulatory/ersr/ 
default.htm  before  the  meeting. 
Although  there  is  no  registration  fee, 
preregistration  by  November  6,  2001,  is 
recommended  for  those  individuals  who 
wish  to  attend  this  meeting. 
Participation  is  limited  to  the  first  100 


registrants.  To  accommodate  the  greatest 
number  of  interested  parties, 
registration  is  limited  to  people  outside 
FDA,  and  no  more  than  two  individuals 
from  a  company  should  attend.  To 
register,  send  an  e-mail  message  to 
Wendy  Lail  [lailw@cder.fda.gov)  with 
the  names  of  one  or  two  individuals 
who  wish  to  attend  and  the  name  of 
their  company. 

The  location  of  the  meeting  is  5630 
Fishers  Lane,  Rockville,  MD  (next  to  the 
Parklawn  Bldg).  Registrants  should  use 
the  lower  entrance,  which  faces 
Parklawn  Dr.  Visitors'  badges  will  be 
held  at  the  guards'  station  at  the 
entrance  to  the  building,  and 
participants  will  need  picture 
identification  to  pick  up  their  badges. 
Public  parking  is  not  available  at  the 
5630  Fishers  Lane  location.  A  public 
parking  lot  (for  a  fee)  is  available  on 
Fishers  Lane  across  fixim  the  Parklawn 
Bldg.  Additional  public  parking  (for  a 
fee)  is  available  at  the  Twinbrook  Metro 
Station,  which  is  located  several  blocks 
west  of  the  meeting  location. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852,  written  comments  on 
standards  for  digital  ECG  data.  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Submit  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
dociunent.  Conunents  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  October  19,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Doc.  01-26821  Filed  10-19-01;  4:12  pm] 

BILUNO  CODE  4160-01-S 


DEPARjyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  Abuse  and  Mental  Health 
Servicea  Administration 

Agency  Infonnatlon  Collection 
Activities:  SutMnission  for  0MB 
Revlsw;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Voluntary  Customer  Satisfaction 
Surveys  to  Implement  Executive  Order 
12862  in  the  Substance  Abuse  and 
Mental  Heahb  Services  Administration 
(SAMHSA) 

OMB  No.  0930-0197;  Extension- 
Executive  order  12862  directs  agencies 
that  "provide  significant  services 
directly  to  the  public"  to  "siuvey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services."  SAMHSA  provides  significant 
services  directly  to  the  public,  including 
treatment  providers  and  State  substance 
abuse  agencies,  through  a  range  of 
mechanisms,  including  publications, 
technical  assistance  and  web  sites. 
Many  of  these  services  are  focused  on 
information  dissemination  activities. 
The  purpose  of  this  submission  is  to 
extend  the  existing  generic  approval  for 
such  surveys. 

The  primary  use  for  information 
gathered  is  to  identify  strengths  and 
weaknesses  in  current  service 
provisions  by  SAMHSA  and  to  make 
improvements  that  are  practical  and 
feasible.  Several  of  the  customer 
satisfaction  surveys  expected  to  be 
implemented  under  this  approval  will 
provide  data  for  measurement  of 
program  effectiveness  imder  the 
Govenunent  Performance  and  Results 
Act  (GPRA).  Information  from  these 
customer  surveys  will  be  used  to  plan 
and  redirect  resources  and  efforts  to 
improve  or  maintain  a  high  quality  of 
service  to  health  care  providers  and 
members  of  the  public.  Focus  groups 
may  be  used  to  develop  the  survey 
questioimaire  in  some  instances.  The 
estimated  annual  hour  burden  is  as 
follows: 


Type  of  data  collection 


Focus  group 


Number  of 
respondents 


150 


Responses/ 
Respondent 


Hours/re- 
sponse 


2.50 


Total  hours 


375 
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Type  of  data  collection 

Number  of 
respondents 

Responses/ 
Respondent 

Hours/re- 
sponse 

Total  hours 

Mail/telephone.e-mail  survey 

30,000 

1 

.33 

10.000 

Total ; ;... 

30,150 

10,375 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Buil(ting.  Room  10235. 
Washington,  DC  20503. 

Dated:  October  17,  2001 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
(FR  Doc.  01-26744  Filed  10-23-01;  8:45  am] 

BILLING  COOE  4162-aO-P 


DEPARTMENT  OF  THE  INTERIOR 
Offica  of  the  Secretary 

Invasive  Species  Advisory  Commlttos 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  public  meetings  of  the 
Invasive  Species  Advisory  Committee. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
notice  is  hereby  given  of  meetings  of  the 
Invasive  Species  Advisory  Conunittee. 
The  purpose  of  the  Advisory  Committee 
is  to  provide  advice  to  the  National 
Invasive  Species  Council,  as  authorized 
by  Executive  Order  13112.  on  a  broad 
array  of  issues  related  to  preventing  the 
introduction  of  invasive  species  and 
providing  for  their  control  and 
minimizing  the  economic,  ecological, 
and  human  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
diaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce.  The  duty  of  the 
Council  is  to  provide  national 
leadership  regarding  invasive  species 
issues.  The  purpose  of  a  meeting  on 
November  5-6.  2001  is  to  convene  the 
full  Advisory  Committee  and  discuss 
implementation  of  action  items  outlined 
in  the  National  Invasive  Species 
Management  Plan,  which  was  finalized 
on  January  18.  2001. 
DATES:  Meeting  of  Invasive  Species 
Advisory  Committee:  9:30  a.m.. 
Monday,  Novembw  5,  2001  and  8:30 
a.m.,  Tuesday.  November  6,  2001. 
ADDRESSES:  American  Institute  of 
Architects,  1735  New  York  Avenue, 
N.W.,  Washington.  DC  20006.  Meetings 
on  both  days  will  be  held  in  the  AIA 
Boardroom. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Kelsey  Passe.  National  Invasive  Species 
Council  Program  Analyst;  e-mail: 
kelsey_passe@Jos.doi.gov;  phone:  (202) 
208-6336;  fax:  (202)  208-1526. 

Dated:  October  2.  2001. 

Lori  WiiUams. 

Executive  Director,  National  Invasive  Species 
Council. 

(FR  Doc.  01-26825  Filed  1O-19-01;  4:15  pm] 

B«JJNQ  COOC  4310-m(-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiMIHe  Service 

Endangarsd  and  Throatsnsd  Spsdss 
PsrroK  Applications 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
153\,etseq.). 

Permit  No.  TE-048598 

Applicant:  Gary  McDaniel,  Spring 

Branch,  Texas 

Applicant  requests  a  permit  for 
presence/absence  surveys  and  collection 
of  the  following  karst  invertebrates 
species  in  Bexar  County,  Texas:  Helotes 
Mold  Beetle  [Batrisodes  venyivi),  Robber 
Baron  Cave  harvestman  (Texella 
cokendolpheri).  Madia's  Cave  spider 
[Cicurina  madia).  Robber  Baron  Cave 
spider  {Gcurina  baronia),  Vesper  Cave 
spider  [Gcurina  vespera).  Government 
Canyon  Cave  spider  {Neoleptoneta 
micmps),  as  well  as  another  cave  spider 
(Gcurina  venii)  and  two  cave  beetles 
(Rhadine  exilis  and  Rhadine  infemalis) 
that  do  not  have  common  names. 
Applicant  requests  presence/ absence 
surveys  and  collection  of  the  following 
karst  invertebrates  species  in  Travis 
County,  Texas:  Kretschmarr  Cave  Mold 
beetle  [Texamaurops  reddelli).  Tooth 
Cave  Ground  beetle  (Rhadine 
persephone).  Tooth  Cave 
pseudoscorpion  (Tartarocreagris 
texana).  Bee  Creek  Cave  harvestman 
(Texella  reddelli).  Bone  Cave 
harvestman  (Texella  reyesi),  and  Tooth 
Cave  spider  (Neoleptoneta  myopica). 
Applicant  requests  presence/absence 


surveys  and  collection  of  the  following 
karst  invertebrates  species  in 
Williamson  County  Texas:  Coffin  Cave 
Mold  beetle  [Batrisodes  texanus),  Tooth 
Cave  Ground  beetle  (Rhadine 
persephone),  and  Bone  Cave  harvestman 
(Texella  reyesi).  Applicant  also  requests 
presence/absence  surveys  and  collection 
for  Peck's  Cave  amphipod  (Stybobromus 
pecki)  in  Coifial  Coimty,  Texas  and 
presence/absence  surveys  for  Texas 
Blind  Salamander  (Typhlomolge 
rathbuni)  in  Hays  Coimty,  Texas.  There 
may  be  possible  disturbance  to  the 
Mexican  long-nosed  bat  (Leptonycteris 
nivalis)  in  Brewster  County,  Texas. 

Pemtft  No.  TE-020661 

Applicant:  Janine  Spencer,  Prescott, 
Arizona. 

Applicant  requests  an  amendment  to 
an  existing  {>ermit  to  allow  presence/ 
absence  surveys  for  the  Black-footed 
ferret  (Mustela  nigripes)  within  New 
Mexico  and  Arizona. 

Permit  No.  TE-048609 

Applicant:  Michael  Rigney, 
Wickenburg,  Arizona. 

Applicant  requests  a  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  Southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  within  the  Hassayampa  River 
Preserve,  Maricopa  County,  Arizona. 

Permit  No.  TE-048464 

Applicant:  Joanne  M.  Kirchner,  Sierra 
Vista,  Arizona. 

Applicant  requests  a  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  following 
species:  Cactus  ferruginous  pygmy-owl 
(Glaucidium  bmsilianum  cactorum). 
Lesser  long-nosed  bat  (Leptonycteris 
curasoae  yerbabuenae).  Black-footed 
ferret  (Mustela  nigripes),  and  Yxuna 
clapper  rail  RaJlus  longirostris 
yxunanensis).  Applicant  also  requests  a 
permit  to  conduct  presence/ absence 
surveys,  captiu«,  band,  and  collect 
blood  samples  from  the  Mexican  spotted 
owl  (Strix  occidentalis  lucida).  Further, 
applicant  requests  a  permit  to  conduct 
presence/absence  surveys,  capture, 
band,  nest  monitor,  and  collect  feathers 
from  the  Southwestern  willow 
flycatcher  (Empidonax  traillii  extimus). 
These  activities  will  be  conducted 
within  Arizona. 


53804 


Fed»al  Register / Vol.  66.  No.  206 / Wednesday,  October  24,  2001 /Notices 


Permit  No.  TE-048806 

Applicant:  U.S.  Fish  and  Wildlife 
Service,  Austwell,  Texas. 

Applicant  requests  a  pennit  for 
individuals  to  possess  and/or  ship  dead 
Whooping  cranes  or  their  parts, 
including  eggs,  feathers,  semen  and 
blood;  capture,  band,  radio-tag,  raise, 
breed,  and  administer  health  care  to 
captive  birds;  and  re-introduce  and 
rehabilitate  Whooping  cranes  (Grus 
americana)  throughout  North  America 
from  the  Rocky  Mountains  to  the  east 
roast.  This  will  be  for  the  Whooping 
rrane  Recovery  Program. 

Pennit  No.  TE-048S79       ^ 

Applicant:  Kathlene  Meadows,  Tucson, 
Arizona. 


within  30  days  of  the  date  of  publication 
of  this  notice,  to  the  address  above. 

Steven  M.  Chambers, 

Acting  Assistant  Regional  Director.  Ecological 

Services,  Region  2.  Albuquerque,  New 

Mexico. 

(FR  Doc.  01-26745  Filed  10-23-01;  8:45  am] 

BILLING  CODE  431&-SS-P 


Applicant  requests  a  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  Cactus 
ferruginous  pygmy-owl  (Glaucidium 
bmsilianum  cactorum)  within  Arizona. 

Permit  No.  TE-048907 

Applicant:  Elizabeth  Davis,  San  Marcos, 
Texas.  j 

Applicant  requests  a  pennit  to  collect 
plant  materials  for  research  and 
recovery  purposes  from  the  Texas  wild- 
rice  plant  {Zizania  texana]  within 
Texas. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  November  23,  2001. 

AOOfiESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Ecological 
Services,  P.O.  Box  1306,  Room  4102, 
Albuquerque,  New  Mexico  87103;  (505) 
248-6649;  Fax (505)  248-6788. 
Dociunents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  ofTicial  administrative  record  and 
may  be  made  available  to  the  public. 

FOR  FURTHER  INFORMATK)N  COtfTACT: 
Chief,  Endangered  Species  Division, 
Albuquerque,  New  Mexico,  at  the  above 
address.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Pennit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  {'ib  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 
PRT-048761 
Applicant:  Kevin  Gross,  Claremont,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-048784 

Applicant:  Zoological  Society  of 
Philadelphia.  PA 

The  applicant  request  a  permit  to  re- 
export one  captive  bom  male  giant  otter 
{Pteronura  bmsiliensis)  to  the  Fundacao 
Polo  Ecologico  de  Brasilia  (Brasilia  Zoo) 
in  Brazil  for  the  piupose  of 
enhancement  of  the  survival  of  the 
species. 

PRT-039276 

Applicant:  Chicago  Zoological  Park 
(Brookneld  Zoo).  Brookfleld,  IL 

The  applicant  requests  a  permit  to 
import  biological  samples  from  captive- 
held/captive-bom  Goeldi's  monkey 
(Callimico  goeldii)  from  the  University 
of  Zurich,  Zurich,  Switzerland,  for 
scientific  research. 

Marine  Mammak 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  Mnth  marine 
mammals.  The  application(s)  was 


submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
•applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 
days  of  the  date  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-048671 

Applicant:  Benjamin  Robson,  Whittier,  CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-048768 

Applicant:  Ralph  Gitz,  Berwick,  PA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  ( Ursus  maritimus) 
sport  himted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information    ' 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  October  9.  2001. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
IFR  Doc.  01-26800  Filed  10-23-01;  8:45  am) 
BNJJNQ  CODE  4310-6».«  . 


Federal  Registery Vol.  66.  No.  206 / Wednesday,  October  24,  2001 /Notices 


5380S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Issuance  of  Permit  for  Marine 
Mammals 

On  August  14,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  42676),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Sead  Dizdarevic  for  a  permit  (PRT- 
043241)  to  import  one  polar  bear  taken 
from  the  Lancaster  Sound  population, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
September  24,  2001,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  356-2281. 

Dated:  October  5,  2001. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  01-26799  Filed  10-23-01;  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-690-01-16ia>IP-064B,  COO-0927 
WHA-AOfl] 

Temporary  Closure  to  Camping  of 
Selected  Federal  Lands  In  Imperial 
County,  CA 

AGENCY:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  to  camping 

east  of  sand  dunes  on  selected  federal 

lands  in  Imperial  County,  California. 

DATES:  The  temporary  closure  was 
approved  October  18,  2001,  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  El  Centro  Field  Office, 
1661  S.  4th  Street,  El  Centro,  CA  92243. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roxie  Trost,  BLM,  El  Centro  Field 
Office,  1661  S.  4th  Street,  El  Centro,  CA 
92243,  telephone  (760)  337-4400.  The 
camp  closure  area  east  of  the  sand 
dunes  is  posted  in  the  El  Centro  Field 
Office  and  at  places  near  and/or  within 


the  area  to  which  the  closure  applies. 
Maps  identifying  the  affected  areas  are 
available  at  th-^  El  Centro  Field  Office  as 
well  as  on  the  Bureau  of  Land 
Management  (BLM)  California  Web  site 
at  iwvw.ca.b7in.gov. 
SUPPt-EMENTARY  INFORMATION:  This 
temporary  camping  closure  is 
implemented  pursuant  to  title  43  Code 
of  Federal  Regulations  (CFR)  8341.2(a). 
The  closure  was  approved  October  18, 
2001  and  will  remain  in  effect  until  a 
Record  of  Decision  is  signed  on  the 
North  Eastern  Colorado  Deserts  Bio- 
regional  Plan,  which  is  expected  to  be 
signed  September  2002. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  shall  be  allowed  inside  the 
closed  areas  as  authorized.  Official 
business  may  include  public  service 
emergencies,  resource  monitoring/ 
research,  other  dimes  operations  and 
management  activities,  and  other 
actions  authorized  by  BLM's  El  Centro 
Field  Office  Manager. 

Notice  of  the  proposed  closiue  was 
published  in  the  Federal  Register 
August  10,  2001  (66  FR  42234). 

Dated:  October  19,  2001. 
Henri  Bisson, 

Assistant  Director  for  Renewable  Resources 
and  Planning. 

(FR  Doc.  01-26826  Filed  10-22-01;  9:33  am) 

BNJJNO  CODE  431 0-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-690-01-1610-JP-064B,  COO-927  WHA- 
ADR] 

Temporary  Motorized  Vehicle  use 
Closure  on  Selected  Federal  Lands  In 
San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  to  motorized 

vehicle  use  on  selected  federal  lands 

Edwards  Bowl  area  in  San  Bernardino 

County,  California. 

DATES:  The  temporary  closure  was 
approved  October  17,  2001,  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  Barstow  Field  Office,  2601 
Barstow  Rd.,  Barstow,  CA  92311 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read,  BLM,  Barstow  Field  Office,  2601 
Barstow  Rd.,  Barstow,  CA  92311.  The 
closure  is  posted  in  the  Barstow  Field 
Office  and  at  places  near  and/or  within 
the  area  to  which  the  closure  applies. 
Maps  identifying  the  affected  areas  are 
available  at  the  Barstow  Field  Office  as 


well  as  on  the  Bureau  of  Land 
Mtoagement  (BLM)  California  Web  site 
at  www.ca.blm.gov. 
SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
pursuant  to  title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  17,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  West 
Mojave  Plan,  which  is  expected  to  be 
signed  )ime  2003. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized.  Official 
business  may  include  public  service 
emergencies,  resource  monitoring/ 
research,  and  management  activities, 
and  other  actions  authorized  by  BLM's 
Barstow  Field  Office  Manager. 

Notice  of  the  proposed  closure  was 
published  in  the  Federal  Register  July 
20,  2001  (66  FR  32639-32640). 

Dated:  October  19.  2001. 

Henri  Bisson, 

Assistant  Director  Renewable  Resources  and 
Planning. 

[FR  Doc.  01-26827  Filed  10-22-01;  9:33  am] 

MLLMQCOOE  431(M0-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-670-01-16t(KIP-064B,  000-0927 
WHA-ADR] 

Temporary  Closure  to  Motorized 
Vehicles  on  Selected  Routes  of  Travel 
or  Areas  Known  as  NECO  Wash  In  San 
Bernardino,  Rh^erside,  and  Imperial 
Counties,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  to  motorized 

vehicles  on  selected  routes  of  travel  or 

areas  in  San  Bernardino,  Riverside,  and 

Imperial  Counties,  CA. 

DATES:  The  temporary  closure  was 
approved  October  17,  2001,  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  California  Desert  District 
Office,  6221  Box  Springs  Boulevard, 
Riverside,  CA  92507. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Crowe,  BLM,  California  Desert 
District  Office,  6221  Box  Springs 
Boulevard,  Riverside,  CA  92507. 
telephone  (909)  697-5216.  The  NECO 
wash  closure  is  posted  in  the  California 
Desert  District  Office,  and  at  places  near 
and/or  within  the  area  to  which  the 
closure  applies.  Maps  identifying  the 
affected  areas  are  available  at  the 
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California' Desert  District  Office,  as  well 
as  on  the  Bureau  of  Land  Management 
(BLM)  California  Web  site  at 
jvww.ca.Wnj.gov. 

SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
pursuant  to  Title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  17,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  North 
Eastern  Colorado  Deserts  Bio-regional 
Plan,  which  is  expected  to  be  signed 
September  2002. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  shall  be  allowed  inside  the 
closed  areas  as  authorized.  Official 
business  may  include  public  service 
emergencies,  resource  monitoring/ 
research,  other  dimes  operations  and 
management  activities,  and  other 
actions  authorized  by  BLM's  California 
Desert  District  Office  Manager. 

Notice  of  the  proposed  closure  was 
published  in  the  Federal  Register  June 
15.  2001  (66  FR  32639-32640). 

Dated:  October  19,  2001.      i 
Henri  Bisson, 

Assistant  Director  for  Renewable  Resources 
and  Planning. 

[FR  Doc.  01-26828  Filed  10-22-01;  9:33  am) 
■LUNO  CODE  431 0-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bur«au  of  Land  Management 

[CA-690-01-1610-JP-064B.  C00-0S27 
WHA-ADR]  I 

Temporary  Motorized  Vehicle  Use 
Closure  on  Selected  Federal  Lands  In 
San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  to  motorized 

vehicle  use  on  selected  federal  lands  in 

Red  Mountain  area  in  San  Bernardino 

County,  California 

DATES:  The  temporary  closure  was 
approved  October  19,  2001,  and  is  in 
effect. 


ADDRESSES:  Bureau  of  Land 
Management,  Ridgecrest  Field  Office, 
300  S.  Richmond  Rd,  Ridgecrest,  CA 
93555 

FOR  FURTHER  INFORMATION  CONTACT: 
Hector  Villalobos,  BLM,  Ridgecrest 
Field  Office,  300  South  Richmond  Rd, 
Ridgecrest,  CA  93555,  telephone  (760) 
384-5400.  The  Red  Mountain  closure  is 
posted  in  the  Ridgecrest  Field  Office 
and  at  places  near  and/ or  within  the 
area  to  which  the  closure  applies.  Maps 


identifying  the  affected  areas  are 
available  at  the  Ridgecrest  Field  Office 
as  well  as  on  the  Bureau  of  Land 
Management  (BLM)  California  Web  site 
at  www.ca.blm.gov. 
SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
pursuant  to  title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  19,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  WEMO 
Plan,  which  is  expected  to  be  signed 
June  2003. 

Exceptions  to  the  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized.  Official 
business  may  include  public  service 
emergencies,  resource  monitoring/ 
research,  and  management  activities, 
and  other  actions  authorized  by  BLM's 
Ridgecrest  Field  Office  Manager. 

Dated:  October  19.  2001. 
Henri  Bisson, 

Assistant  Director  for  Renewable  Resources 
and  Planning. 

(FR  Doc.  01-26829  Filed  10-23-01;  9:44  pm] 
WLUNG  CODE  4310-40-11 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-670-01-1610-JP-064B,  000-0927 
WHA-ADR] 

Temporary  Closure  of  Selected  Routes 
of  Travel  In  Lower  ChemehuevI  Valley, 
San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  to  motorized 

vehicles  on  selected  routes  of  travel  or 

areas  in  San  Bernardino,  County, 

California. 

DATES:  The  temporary  closure  was 
approved  October  18,  2001,  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  California  Desert  District 
Office,  6221  Box  Springs,  Boulevard, 
Riverside,  CA  92507. 
FOR  ADOmONAL  INFORMATION  CONTACT: 
Richard  Crowe,  BLM,  California  Desert 
District  Office,  6221  Box  Springs 
Boulevard.  Riverside,  CA  92507, 
telephone  (909)  697-5216.  The  closiwe 
is  posted  in  the  California  Desert 
District  Office,  and  at  places  near  and/ 
or  within  the  area  to  which  the  closure 
applies.  Maps  identifying  the  affected 
areas  are  available  at  the  California 
Desert  District  Office,  as  well  as  on  the 
Bureau  of  Land  Management  (BLM) 
California  Web  site  at  www.ca.blm.gov. 


SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
pursuant  to  title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  18,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  Northern 
and  Eastern  Colorado  Desert  (NECO) 
Plan,  an  amendment  to  the  California 
Desert  Conservation  Area  Plan,  which  is 
expected  to  be  signed  September  2002. 

Exceptions  to  mis  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized.  Official 
business  may  include  public  service 
emergencies,  resource  monitoring/ 
research,  other  dimes  operations  and 
management  activities,  and  other 
actions  authorized  by  BLM's  California 
Desert  District  Office  Manager. 

Notice  of  the  proposed  closure  was 
published  in  the  Federal  Register  on 
July  30,  2001,  (66  FR  39332-39333). 

Dated:  October  19,  2001.  , 

Henri  Bisson, 

Assistant  Director  Renewable  Resources  and 

Planning. 

[FR  Doc.  01-26869  Filed  10-23-01;  8:45  am) 

BILUNG  COOE  4310-«(Mt 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-680-02-1610->lfM)64B] 

Temporary  Motorized  Vehicle  Use 
Closure  and  Establish  an  Interim 
Motorized  Vehicle  Access  Network  on 
Selected  Federal  Lands  In  Western  San 
Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior.     • 

ACTION:  Temporary  closure  to  motorized 
vehicle  use  on  selected  federal  lands  in 
San  Bernardino  County,  California  and 
establish  an  interim  motorized  vehicle 
access  network.  The  area  encompasses 
81,585  acres  in  the  Newberry-Rodman 
subregion. 

DATES:  The  temporary  closure  was 
approved  October  19,  2001,  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  Barstow  Field  Office,  2601 
Barstow  Rd,  Barstow,  CA  92311 
FOR  ADOmONAL  INFORMATION  CONTACT: 
Tim  Read,  BLM,  Barstow  Field  Office 
2601  Barstow  Rd,  Barstow.  CA  92311. 
telephone  (760)  252-6000.  The  closure 
is  posted  in  the  Barstow  Field  Office 
and  at  places  near  and/or  within  the 
area  to  which  the  closure  applies.  Maps 
identifying  the  affected  areas  are 
available  at  the  Barstow  Field  Office  as 
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well  as  on  the  Bureau  of  Land 
Management  (BLM)  California  Web  site 
at  www.ca.Wi7j.gov. 
SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
pursuant  to  Title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  18,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  West 
Mojave  Coordinated  Management  Plan 
(WEMO  Plan),  which  is  expected  to  be 
signed  June  2003. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized  and  an 
interim  route  network  signed  as  open 
routes  on  the  ground  and  identified  on 
the  map.  Official  business  may  include 
public  service  emergencies,  resource 
monitoring/research,  and  management 
activities,  and  other  actions  authorized 
by  BLM's  Barstow  Field  Office. 

Dated:  October  19,  2001. 

Henri  Bisson, 

Assistant  Director  of  Renewable  Resources 
and  Planning. 

[FR  Doc.  01-26830  Filed  10-22-01;  9:44  am] 

nLUNQ  COOE  4310-40-M 


Management  (BLM)  California  Web  site 
at  www.ca.blm.gov. 

SUPPLEMENTARY  INFORMATION:  This 
temporary  closure  is  implemented 
piu^uant  to  title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  18,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  West 
Mojave  Coordinated  Management  Plan 
(WEMO  Plan),  which  is  expected  to  be 
simed  Jtme  2003. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized  and  an 
interim  route  network  signed  as  opei^ 
routes  on  the  ground  and  identified  on 
the  map.  Official  business  may  include 
public  service  emergencies,  resource 
monitoring/research,  and  management 
activities,  and  other  actions  authorized 
by  BLM's  Barstow  Field  Office. 

Dated:  October  19,  2001. 
Henri  Bisson, 

Assistant  Director  for  Renewable  Resources 
and  Planning. 

[FRDoc.  01-26831  Filed  10-22-01;  9:45  am] 

BHJJNG  COOE  431  (MO-M 


Management  (BLM)  California  Web  site 
at  www.ca.blm.gov. 

SUPPLEMENTARY  INFORMATKM:  This 
temporary  closure  is  implemented 
pursuant  to  title  43  Code  of  Federal 
Regulations  (CFR)  8341.2(a).  The 
closure  was  approved  October  18,  2001 
and  will  remain  in  effect  until  a  Record 
of  Decision  is  signed  on  the  West 
Mojave  Coordinated  Management  Plan 
(WEMO  Plan),  which  is  expected  to  be 
signed  June  2003. 

Exceptions  to  this  closure  include 
government  vehicles  conducting  official 
business  which  shall  be  allowed  inside 
the  closed  areas  as  authorized  and  an 
interim  route  network  signed  as  open 
routes  on  the  ground  and  identified  on 
the  map.  Official  business  may  include 
public  service  emergencies,  resource 
monitoring/research,  and  management 
activities,  and  other  actions  authorized 
by  BLM's  Barstow  Field  Office. 

Dated:  October  19,  2001. 

Henri  Bisson, 

Assistant  Director  for  Renewable  Resources 
and  Planning. 

[FR  Doc.  01-26832  Filed  10-22-01;  9:44  am] 

BH.UNG  COOE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-680-02-161 0-JP-064B] 

Temporary  Motorized  Vehicles  Use 
Closure  and  Establish  an  Interim 
Motorized  Vehicle  Access  Networlc  on 
Selected  Federal  Lands  In  Western  San 
Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary  closure  to  motorized 
vehicle  use  on  selected  federal  lands  in 
San  Bernardino  County,  California  and 
establish  an  interim  motorized  vehicle 
access  network.  The  area  encompasses 
271,528  acres  in  the  Superior  subregion. 

DATES:  The  temporary  closure  was 
approved  October  19.  2001.  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  Barstow  Field  Office,  2601 
Barstow  Rd.,  Barstow.  CA  92311. 
FOR  FURTHER  INFORMATXM  CONTACT:  Tim 
Read.  BLM.  Barstow  Field  Office.  2601 
Barstow  Rd.,  Barstow,  CA  92311. 
telephone  (760)  252-6000.  The  closure 
is  posted  in  the  Barstow  Field  Office 
and  at  places  near  and/or  within  the 
area  to  which  the  closure  applies.  Maps 
identifying  the  affected  areas  are 
available  at  the  Barstow  Field  Office  as 
well  as  on  the  Bureau  of  Land 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-680-02-1610-JP-064B] 

Temporary  Motorized  Vehicles  Use 
Closure  and  Establish  an  Interim 
Motorized  Vehicle  Access  Networlc  on 
Selected  Federal  Landn  In  Western  San 
Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary  closure  to  motorized 
vehicle  use  on  selected  federal  lands  in 
San  Bernardino  County,  California  and 
establish  an  interim  motorized  vehicle 
access  network.  The  area  is  known  as 
Helendale/Silver  Lakes  adjacent  to  the 
community  of  Silver  Lakes. 

DATES:  The  temporary  closure  was 
approved  October  19,  2001,  and  is  in 
effect. 

ADDRESSES:  Bureau  of  Land 
Management,  Barstow  Field  Office.  2601 
Barstow  Rd.,  Barstow,  CA  92311. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Read.  BLM,  Barstow  Field  Office,  2601 
Barstow  Rd.,  Barstow,  CA  92311, 
telephone  (760)  252-6000.  The  closure 
is  posted  in  the  Barstow  Field  Office 
and  at  places  near  and/or  within  the 
area  to  which  the  closure  applies.  Maps 
identifying  the  affected  areas  are 
available  at  the  Barstow  Field  Office  as 
well  as  on  the  Btireau  of  Land 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Concessions  Management  Advisory 
Board  Meeting 

AGENCY:  National  Park  Service,  Interior, 
ACTION:  Notice  of  meeting  of 
Concessions  Management  Advisory 
Board. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770,  5  U.S.C.  App. 
1,  Section  10),  notice  is  hereby  given 
that  the  Concessions  Management 
Advisory  Board  will  hold  its  sixth 
meeting  October  31  and  November  1, 
2001,  at  the  Pisgah  Inn  on  the  Blue 
Ridge  Parkway  in  North  Carolina.  The 
meeting  will  be  in  the  Rhododendron 
Room  at  the  Pisgah  Irm  located  at  Mile 
Marker  408.6  on  the  Blue  Ridge 
Parkway.  The  meeting  will  convene  at 
8:30  a.m.  on  Wednesday,  October  31, 
and  will  conclude  in  the  afternoon  on 
November  1. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  was  established  by  Title 
IV,  Section  409  of  the  National  Park 
Omnibus  Management  Act  of  1998, 
November  13, 1998  (Public  Law  105- 
391).  The  purpose  of  the  Board  is  to 
advise  the  Secretary  and  the  National 
Park  Service  on  matters  relating  to 
management  of  concessions  in  the 
National  Park  System. 
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The  advisory  board  will  meet  at  8:30 
a.m.  for  the  regular  business  meeting  to 
discuss  the  following  subjects. 

•  Approval  of  Minutes  of  Previous 
Meeting  5/30-5/31/01 

•  Report  of  findings  by  the  handcraft 
subcommittee 

•  Rate  Approval  Program 

•  Discussion  and  Preparation  of  outline 
for  report  to  the  Congress 

•  Agenda  for  next  meeting 

•  Date  for  next  meeting 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  plan 
to  attend  and  will  need  an  auxiliary  aid 
or  service  to  participate  in  the  meeting 
(e.g..  interpreting  service,  assistive 
listening  device,  or  materials  in  an 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  2 
weeks  before  the  scheduled  meeting 
date.  Attempts  will  be  made  to  meet  any 
request(s)  we  receive  after  that  date, 
however,  we  may  not  be  able  to  make 
the  requested  auxiliary  aid  or  service 
available  because  of  insufficient  time  to 
arrange  for  it. 

In  light  of  the  events  which  took  place 
on  September  11,  2001,  and  a  recent 
attempt  to  relocate  National  Park 
Service  administrative  personnel  and 
offices  afiecting  the  publication  of 
notices  this  notice  coidd  not  be 
published  at  least  15  days  prior  to  the 
meeting  date.  The  National  Park  Service 
regrets  these  events,  but  is  compelled  to 
hold  the  meeting  as  scheduled  because 
of  the  significant  sacrifice  re-scheduling 
would  require  of  committee  members 
who  have  adjusted  their  schedules  to 
accommodate  the  proposed  meeting 
dates,  and  the  high  level  of  anticipation 
by  all  parties  who  will  be  affected  by  the 
outcome  of  the  Board's  actions. 

Anyone  may  file  with  the  Board  a 
written  statement  concerning  matters  to 
be  discussed.  The  Board  may  also 
permit  attendees  to  address  the  Board, 
but  may  restrict  the  length  of  the 
presentations,  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Advisory 
Board  during  the  business  meeting  or 
file  written  statements.  Such  requests 
should  be  made  to  the  Director.  National 
Park  Service.  Attention:  Manager, 
Concession  Program,  at  least  7  days 


prior  to  the  meeting.  Further 
information  concerning  the  meeting 
may  be  obtained  iroja  National  Park 
Service,  Concession  Program,  1849  C 
Street  NW,  Room  7313,  Washington.  DC 
20240,  Telephone.  202/565-1210. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the 
meeting,  in  room  7313,  Main  Interior 
Building,  1849  C  Street.  NW, 
Washington,  DC. 

Fran  P.  Mainella. 

Director,  National  Park  Service. 

[FR  Doc.  01-26757  Filed  10-23-01;  8:45  am] 

BNJJNG  COOE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  infbrmatlon  Collection 
Activities;  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  imder  review;  new  collection; 
Tribal  Resources  Grant  Program 
Application. 

The  Department  of  Justice  (DOJ), 
(Office  of  Community  Oriented  Policing 
Services  (COPS))  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
(Volume  66.  Number  147,  pages  39537) 
on  July  31.  2001,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  23.  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  A&irs. 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsiinile  to 
(202)-395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 


conunents  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Tribal  Resources  Grant  Program 
Application. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  None.  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  Governments. 

Other:  None.  The  information 
collected  will  be  used  by  the  COPS 
Office  to  determine  whether  Federally 
recognized  Tribal  Governments  are 
eligible  for  three  year  grants  specifically 
targeted  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
communities.  The  grants  are  meant  to 
enhance  law  enforcement 
inftastructures  and  community  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  200  respondents  at  8 
hours  per  response.  The  information 
will  be  collected  annually  from  each 
respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  1800  annual 
burden  hours  associated  with  this 
information  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
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Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW, 
Patrick  Henry  Building,  Suite  1600,  NW, 
Washington,  DC  20530. 

Dated:  October  16.  2001. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

(FR  Doc.  01-26707  Filed  10-23-01;  8:45  am] 
BKIMQ  COOe  4410-AT-H 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  investigation 

Meeting  of  ttie  CJiS  Advisory  Policy 
Board 

AGENCY:  Federal  Bureau  of  Investigation 

(FBI). 

ACTION:  Meeting  notice. 

SUMMARY:  The  piupose  of  this  notice  is 
to  announce  the  meeting  of  the  Criminal 
Justice  Information  Services  (CJIS) 
Advisory  Policy  Board  (APB).  The  CJTS 
APB  is  responsible  for  reviewing  policy 
issues,  uniform  crime  reports,  and 
appropriate  technical  and  operational 
issues  related  to  the  programs 
administered  by  the  FBI's  CJIS  Division 
and  thereafter,  make  appropriate 
recommendations  to  the  FBI  Director. 
The  topics  to  be  discussed  will  include 
the  Justice  Consolidated  Network, 
Applicability  of  Compact  Council 
"rules,  procedures,  or  standards"  to 
Nonparty  States  and  to  Law 
Enforcement  Agencies,  CJIS  System  of 
Systems  Enhancements  Status,  request 
for  Dissemination  of  NCIC  Vehicle  File 
Information  by  the  National  Insurance 
Crime  Btireau  to  For-Profit,  Non- 
Criminal  Justice  Agencies,  Access  to 
National  Vehicle  Registration  Data  to 
Combat  Vehicle  Cloning,  Discussion  of 
"Criminal  Justice"  and  the  Possible 
Expansion  of  the  Term  as  Defined  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  United  States  Code  (U.S.C).  and 
Emergency  Response  to  National 
Disasters.  Discussion  will  also  include 
the  status  on  the  National  CIrime 
Prevention  and  Privacy  Compact,  the 
DOJ  Global  and  Information  Sharing 
Project,  and  other  issues  related  to  the 
Integrated  Automated  Fingerprint 
Identffication  System,  NCIC.  Law 
Enforcement  Online.  National  Instant 
Criminal  Background  Check  System  and 
Uniform  Crime  Reporting  Programs. 

The  meeting  will  be  open  to  the 
public  on  a  first-come  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  concerning  the 
FBI's  CJIS  Division  programs  or  wishing 
to  address  this  session  should  notify  the 


Designated  Federal  Employee.  Mr.  Roy 
G.  Weise,  Programs  Development 
Section,  (304)  625-2730,  at  least  24 
hours  prior  to  the  start  of  the  session. 
The  notification  should  contain  the 
requestor's  name,  corporate  designation, 
and  consumer  affiliation  or  government 
designation  along  with  a  short  statement 
describing  the  topic  to  be  addressed  and 
the  time  needed  for  the  presentation.  A 
requestor  will  ordinarily  be  aUowed  no 
more  than  IS  minutes  to  present  a  topic. 
DATES:  The  Advisory  Policy  Board  will 
meet  in  open  session  from  9  a.m.  until 
5  p.m.  on  December  12-13,  2001. 
ADDRESSES:  The  meeting  will  take  place 
at  the  W  New  Orleans  Hotel.  333 
Poydras  Street,  New  Orleans,  Louisiana, 
telephone  (504)  525-9444. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  Mr. 
Randall  R.  Hissam,  Management 
Analyst,  Advisory  Groups  Management 
Unit,  Programs  Dievelopment  Section, 
FBI  CJIS  Division,  Module  C3, 1000 
Custer  Hollow  Road,  Clarksbiu^,  West 
Virginia  26306-0149,  telephone  (304) 
625-2705,  fecsinule  (304)  625-5090. 

Dated:  October  12.  2001. 
Roy  G.  Weise, 

Designated  Federal  Employee,  Criminal 
Justice  Information  Services  Division.  Federal 
Bureau  of  Investigation. 
[FR  Doc.  01-26784  Filed  10-23-01;  8:45  am] 

BNJJNO  COOS  441IM»-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendatlbns; 
Refuse  Plies  and  lmpouf>ding 
Structurss,  ftocordkesping  and 
Reporting  Requirements 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  containing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 


DATES:  Submit  comments  on  or  before 
December  24,  2001. 
ADDRESSES:  Send  comments  to  Gordon 
J.  Burke,  Jr.,  Director,  Administration 
and  Management,  4015  Wilson 
Boulevard,  Room  615,  Arlington,  VA 
22203-1984.  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  Burke-Gordon@msha.gov,  along  with 
an  original  printed  copy.  Mr.  Burke  can 
be  reached  at  (703)  235-13830  (voice), 
or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  N.  Barnard,  Regulatory 
Specialist,  Records  Management 
Division,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  725.  4015  Wilson  Boulevard. 
Arlington,  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  bamard- 
charlene&msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Backgound 

The  Coal  Mine  Health  and  Safet)'  Act 
of  1969  was  amended  by  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
after  the  Buffalo  Creek  dam  failing  in 
1972  in  West  Virginia.  The  refuse  pile 
and  impound  standards.  Title  30  CFR 
sections  77.215  and  77.216  had  been 
enacted  earlier  in  1975  and  were 
incorporated  into  the  Act.  Additional 
parts  of  these  Sections  were 
promulgated  and  enacted  in  1992. 

The  standards  require  that  the  agency 
approve  prudently  engineered  design 
plans  for  dams  and  their 
impoundments,  as  well  as  the  plans  for 
hazardous  refuse  piles  that  are  routinely 
constructed  by  coal  mine  operators. 
Plan  revisions  are  also  required  to  be 
submitted  for  approval.  In  addition,  the 
standards  also  require  plans  when  one 
of  these  sites  is  to  be  abandoned.  And 
plans  are  required  when  spontaneous 
fires  erupt  and  need  to  be  extinguished 
at  the  burning  site.  Records  of  weekly 
inspections  and  instrument  monitoring 
are  also  required  to  ensure  that  the  sites 
remain  safe.  Finally,  the  mine  operators 
are  also  required  to  submit  an  annual 
status  report  and  certification  that 
guarantees  that  the  site  is  being 
constructed  in  accordance  with  the 
approved  plan,  and  the  site  has  not  been 
altered  during  the  construction  year. 

n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  Refuse  Piles  and  Impound 
Structures,  Recordkeeping  and 
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Reporting  Requirements.  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA 
homepage  {http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 


Reduction  Act  submission  [http:// 
www.msha.gov/regspwork.htm)",  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

m.  Current  Actions 

There  are  approximately  750  coal 
mine  impoimding  structures,  of  which 
at  least  250  are  high-hazard  sites.  In 
addition,  there  are  hundreds  of  refuse 
piles,  and  of  these,  it  is  estimated  that 
25  are  hazardous.  All  impoundments 
and  hazardous  refuse  piles  are  required 
by  the  standards  to  be  constructed  and 
operated  in  an  approved  manner.  In 
addition,  coal  mine  operators  frequently 
revise  construction  plans  to 
accommodate  mining  conditions,  cycles 
or  markets.  Since  these  revisions  to  the 
structures  can  adversely  afiiect  a  great 
number  of  people,  such  changes  are 
required  to  be  planned  in  a  prudent 
manner  and  approved  by  the  agency. 

Fire  extinguishing  plans  are  only 
required  from  an  operator  when  a 
spontaneous  combustion  has  occurred, 
and  the  operator  is  directed  to 
extinguish  the  fire. 

Inspections  on  a  weekly  basis,  or 
inspections  at  a  longer  interval  for  long- 
established  and  stable  impoundments 


(after  the  regulation  changes  in  1992), 
are  required  to  ensure  that  precipitation, 
seismic  activity,  or  perhaps  an  unknown 
construction  flaw,  has  not  adversely 
affected  any  part  of  the  dam  site.  The 
annual  status  report  and  certification 
ensures  that  the  company's  engineers 
confirm  that  the  site  is  in  accordance 
with  the  approved  engineering  plan. 

An  abandonment  plan  approved  by 
the  agency,  ensiires  that  a  hazardous  site 
is  not  left  in  place  after  all  mining 
activity  has  ceased. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Impounding  Safety  and  Refuse 
Piles,  Reporting  Requirements, 
Certifications  and  Record  keeping. 

OMB  Number:  1219-0015. 

Record  keeping:  3  years. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR 
Sections  77.215  and  77.216. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  None. 


Cite/reference 


77.215  h4ew  Refuse  Piles 

Fire  Ext.  Plans  i 

Abandonment  Plans  | 

Certification 1 

77.16  New  Impoundments  ...i. 

Revistons  1 

Annual  Certification  -. 

Inspections  w/monltoring  Instruments 
w/o  Monitoring  Instruments  

Totals 


Total 
respondents 


50 

1 

25 

15 

50 

100 

115 

285 

426 


755 


Frequency 


AnnuaNy 

Annually  

Annually 

Annually  

Annually 

Annually 

Annually  

On  Occasion 
On  Occasion 


Total 
responses 


50 

1 

25 

15 

50 

100 

115 

4.845 

7,242 


12.428 


Average  time 

per  response 

(in  hours) 


16 
4 
8 
2 
1.300 
5 
2 
3 
2 


8 


Burden  hours 


800 

4 

200 

30 

65,000 

500 

230 

14.535 

14,484 


95.753 


Comments  submitted  in  resp>onse  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  17.  2001. 
Gordon  J.  Burke,  |r., 

Director,  Administration  and  Management. 
IFR  Doc.  01-26738  Filed  10-23-01;  8:45  ami 
MUaiG  CODE  4S10-«3-M 


COMMISSION  ON  OCEAN  POUCY 

Public  MeeUng 

agency:  Commission  on  Ocean  Policy. 
ACTION:  Notice  of  public  meeting. 


summary:  The  Commission  on  Ocean 
Policy  is  an  independent  Federal 
commission  appointed  by  the  President 
and  authorized  by  the  Oceans  Act  of 
2000  (Public  Law  106-256). 

The  Commission  on  Ocean  Policy  is 
hereby  announcing  the  Commission's 
second  public  meeting  to  be  held  on 
Tuesday  and  Wednesday,  November  13 
and  14,  2001.  The  meeting  will  begin  at 
9  a.m.  on  November  13.  and  conclude 
at  5  p.m.  The  Conmiission  will 
reconvene  at  9  a.m.  on  November  14 
and  meet  until  5  p.m.  The  meeting  will 
be  held  in  the  Naval  Memorial  and 
Heritage  Center  auditorium,  701 
Pennsylvania  Avenue  NW,  Suite  123, 
Washington,  DC. 

The  Commission  on  Ocean  Policy  is 
holding  this  second  public  meeting 


pursuant  to  requirements  imder  the 
Oceans  Act  of  2000  (Public  Law  106- 
256,  Section  3(e)(1)(E)).  The  agenda  will 
include  welcoming  remarks, 
presentations  by  invited  guests 
representing  Congress,  various  Federal 
agencies  and  national  non-governmental 
organizations,  opportimity  for  comment 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Further  information, 
including  a  draft  agenda,  will  be 
available  at  the  Commission's  Web  site, 
h  ttp  .//oceancommission  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Schaff,  Commission  on  Ocean 
Policy,  2300  Clarendon  Boulevard,  Suite 
1350,  Arlington,  Virginia,  22201,  703- 
588-0851;  TSchaff@nsf.gov. 
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Dated:  October  16.  2001. 
James  D.  Watkins, 

Chairman,  Commission  on  Ocean  Policy. 
IFR  Doc.  01-26734  Filed  10-23-01;  8:45  am] 

BILUNG  COOE  6820-WM-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciuacy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 


of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
Collection 

Railroad  Separation  Allowance  or 
Severance  Pay  Report 

Section  6  of  the  Railroad  Retirement 
Act  provides  for  a  lump-sum  payment  to 
an  employee  or  the  employee's 
survivors  equal  to  the  Tier  II  taxes  paid 
by  the  employee  on  a  separation 
allowance  or  severance  payment  for 
which  the  employee  did  not  receive 
credits  toward  retirement.  The  lump- 
sum is  not  payable  until  retirement 
benefits  begin  to  accrue  or  the  employee 
dies.  Also,  Section  4(a-l)(iii)  of  the 
Railroad  Unemployment  Insurance  Act 
provides  that  a  railroad  employee  who 
is  paid  a  separation  allowance  is 


disqualified  for  unemployment  and 
sickness  benefits  for  the  period  of  time 
the  employee  would  have  to  work  to 
earn  the  amoimt  of  the  allowance.  In 
order  to  calculate  and  provide 
payments,  the  Railroad  Retirement 
Board  (RRB)  must  collect  and  maintain 
records  of  separation  allowances  and 
severance  payments  which  were  subject 
to  Tier  n  taxation  from  railroad 
employers.  The  RRB  uses  Form  BA-9  to 
obtain,  on  a  quarterly  basis,  the 
information  needed  from  railroad 
employers  concerning  the  separation 
allowances  and  severance  payments 
made  to  raifroad  employees  and/or  the 
survivors  of  railroad  employees.  All 
reports  contain  a  one-line  entry  for  each 
such  payment  or  adjustment. 
Completion  is  mandatory.  Responses  are 
requested  quarterly.  The  RRB  proposes 
non-burden  impacting  editorial  changes 
to  Form  BA-9. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form* 


BA-9 


Annual  responses 


1.009 


Tme 
(min) 


75 


Burden 
(hrs) 


1.262- 


Additional  information  or  Comments 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  01-26721  Filed  10-23-01;  8:45  am] 

BILIJNGCOOE  7M6-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Raviow; 
Comment  Rsqusst 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rule  45,  SEC  File  No.  270-164,  OMB 

Control  No.  3235-0154 
Rule  52,  SEC  File  No.  270-326,  OMB 


Control  No.  3235-0369 
Rule  53,  SEC  File  No.  270-376,  OMB 

Control  No.  3235-0426 
Rule  54.  SEC  File  No.  270-376.  OMB 

Control  No.  3235-0427 
Rule  57(b)  and  Form  U-33-S,  SEC 
File  No.  270-376,  OMB  Control  No. 
3235-0429 
Rule  58  and  Form  U-9C-3,  SEC  File 
No.  270-400,  OMB  Control  No. 
3235-0457 
Rule  71,  Form  U-12(I)-A,  and  Form 
U-12(I)  -B,  SEC  File  No.  270-161. 
OMB  Control  No.  3235-0173 
Part  257,  SEC  File  No.  270-252,  OMB 

Control  No.  3235-0306 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information, 
under  the  Public  Utility  Holding 
Company  Act  of  1935  (Act),  as 
discussed  below. 

Rule  45  imposes  a  filing  requirement 
on  registered  holding  companies  and 
their  subsidiaries  under  Section  12(b)  of 
the  Act.  Under  the  requirement,  the 
companies  must  file  a  declaration 
seeking  authority  to  make  loans  or 
otherwise  extend  credit  to  other 


companies  in  the  same  holding 
company  system.  Among  others,  the 
rule  exempts  from  the  filing 
requirement  the  performance  of 
pa)rment  obligations  under  consolidated 
tax  agreements.  The  15  recordkeepers 
together  incur  about  46  annual  burden 
hours  to  comply  with  these 
requirements. 

There  is  no  recordkeeping 
requirement  for  this  information 
collection.  Companies  that  are  subject  to 
Rule  45  are  under  a  mandatory  duty  to 
provide  the  Commission  with  the 
required  information.  There  is  no 
requirement  to  keep  the  information 
confidential  because  it  is  public 
information. 

Rule  52  permits  public  utility 
subsidiary  companies  of  registered 
holding  companies  to  issue  and  sell 
certain  securities  without  filing  a 
declaration  if  certain  conditions  are  met. 
The  Commission  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  of  collection  under  Rule  52  is  33 
hours  (33  responses  x  one  hour  =  33 
burden  hours). 

There  is  no  recordkeeping 
requirement  for  this  information 
collection.  It  is  mandatory  that 
qualifying  companies  provide  the 
information  required  by  Rule  52.  There 
is  no  requirement  to  keep  to  information 
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confidential  because  it  is  pubUc 
infonnation. 

Sections  32  and  33  of  the  Act  as 
amended,  and  Rules  53,  54  and  57(b] 
under  the  Act,  permit  among  other 
things,  utility  holding  companies 
registered  under  the  Act  to  make  direct 
or  indirect  investments  in  exempt 
wholesale  generators  ("EWGs")  and 
foreign  utility  companies  ("FUCOs"),  as 
defined  in  Sections  32  and  33  of  the 
Act,  respectively,  without  the  prior 
approval  of  the  Conmiission,  if  certain 
conditions  are  met.  Rules  53  and  54  do 
not  create  a  reporting  burden  for 
respondents.  These  rules  do,  however, 
contain  recordkeeping  and  retention 
requirements.  As  required  by  Congress, 
the  Commission  mandates  the 
maintenance  of  certain  books  and 
records  identifying  investments  in  and 
earnings  from  all  subsidiary  EWGs  or 
FUCOs  in  order  to  measure  their 
financial  effect  on  the  registered 
systems. 

The  Commission  estimates  that  the 
total  annual  recordkeeping  and  record 
retention  burden  under  Rule  53  will  be 
a  total  of  160  hours  (10  hotus  per 
respondent  x  16  respondents  =  160 
burden  hours).  It  is  estimated  that  there 
will  be  no  burden  hours  associated  with 
Rule  54. 

Under  Rule  57(b)  there  is  an  annual 
requirement  for  any  public  utility 
company  that  owns  one  or  more  FUCOs 
to  file  Form  U-33-S.  The  information 
contained  in  Form  U-33-S  allows  the 
Commission  to  monitor  overseas 
investments  by  public  utility 
companies. 

The  Commission  estimates  that  the 
total  annual  reporting  burden  luider 
Rule  57(b)  will  be  30  hours  (3  hours  per 
respondent  x  10  filings  =  30  hours). 

Rules  53,  54,  57(b)  each  impose  a 
mandatory  recordkeeping  requirement 
of  this  information  collection.  It  is 
mandatory  that  qualifying  companies 
provide  the  information  required  by 
Rules  53,  54  and  57(b).  There  is  no 
requirement  to  keep  the  information 
confidential  because  it  is  public 
information. 

Rule  58  under  the  Act  allows 
registered  holding  companies  and  their 
subsidiaries  to  acquire  energy-related 
and  gas-related  companies.  Acquisitions 
are  made,  within  certain  limits,  without 
prior  Conunission  approval  under 
Section  10  of  the  Act.  However,  within 
sixty  days  after  the  end  of  the  first 
calendar  quarter  in  which  any  exempt 
acquisition  is  made,  and  eacb  calendar 
quarter  thereafter,  the  registered  holding 
company  is  required  to  file  with  the 
Commission  a  Certificate  of  Notification 
on  Form  U-9C-3  containing  the 
information  prescribed  by  that  form. 


The  Commission  uses  this  information 
to  determine  the  existence  of  financial 
detriment,  regarding  the  acquisition  of 
certain  energy-related  companies,  to  the 
interests  the  Act  is  designed  to  protect. 
The  Commission  estimates  that  the  total 
annual  reporting  burden  is  1,008  hours 
to  comply  with  these  requirements  (63 
respondents  x  16  =  1,008  burden  hours). 

Rule  71  requires  that  certain 
information  be  filed  by  employees  of 
registered  holding  companies  who 
represent  the  companies'  interests 
before  Congress,  the  Commission  or  the 
Federal  Energy  Regulatory  Commission 
on  either  Form  U-12(I)-A  or  Form  U- 
12(I)-B.  The  filings  must  provide, 
among  other  things,  the  identify  of  the 
representative,  the  person's  position  and 
compensation,  and  a  quarterly  statement 
of  those  expenses  not  incurred  in  the 
ordinary  course  of  business.  Employees 
appearing  for  the  first  time  must  file  this 
infonnation  on  Form  U-12{I)-A  within 
ten  days  of  an  appearance.  Employees 
appearing  on  a  regular  basis  may  file  the 
information  in  advance  on  Form  U— 
12(I)-B,  which  will  remain  valid  for  the 
remainder  of  the  year  in  which  it  was 
first  filed  and  for  the  following  two 
calendar  years.  Thereafter,  it  may  be 
renewed  for  additional  three-year 
periods  within  thirfy  days  of  the 
expiration  of  the  prior  filing. 

The  information  collection  prescribed 
by  Form  U-12(I)-A  and  Form  U-12(I)- 
B  is  required  by  Rule  71  imder  the  Act. 
Rule  71  implements  section  12(i)  of  the 
Act,  which  expressly  requires  the  filing 
of  the  prescribed  disclosure  information 
with  the  Commission  in  the  interest  of 
investors  and  consumers.  The 
Commission  estimates  that  the  total 
annual  reporting  biirden  of  collections 
under  Rule  71  is  167  hours  (250 
responses  x  forfy  minutes  =  167  burden 
hours). 

Fart  257  generally  mandates  the 
preservation,  and  provides  for  the 
destruction,  of  books  and  records  of 
registered  public  utility  holding 
companies  subject  to  Rule  26  under  the 
Act  and  service  companies  subject  to 
Rule  93.  Part  257  prescribes  which 
records  must  be  maintained  for 
regulatory  purposes  and  which  media 
methods  may  be  used  to  maintain  them. 
Further,  it  sets  a  schedule  for  destroying 
particular  documents  or  classes  of 
documents. 

The  Commission  estimates  that  there 
is  an  associated  recordkeeping  burden 
of  25  hours  in  connection  with  the 
record  preservation  programs 
administered  by  registered  holding 
companies  imder  Part  257  (25 
recordkeepers  x  1  hour  =  25  burden 
hours). 


It  is  mandatory  that  records  subject  to 
Part  257  be  maintained  by  the  holding 
companies  and  their  service  compemies 
for  the  prescribed  period.  There  is  no 
requirement  to  keep  the  information 
related  to  Part  257  confidential,  because 
it  is  public  information. 

These  estimates  of  average  burden 
hours  are  made  solely  for  the  purposes 
of  the  Paperwork  Reduction  Act  and  are 
not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  nUes  and  forms. 

It  should  be  noted  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  nimiber. 

Please  direct  general  conmients 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Seciuities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Conunission,  450  5th  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  October  12,  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-26725  Filed  10-23-01:  8:45  am) 

BHJJNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestnwnt  Company  Act  Release  No. 
25214;  812-11928] 

Clearwater  Investment  Trust  and 
Clearwater  Management  Co.,  Inc.; 
Notice  of  Application 

October  18,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  applicants, 
Clearwater  Investment  Trust  (the ' 
"Trust")  and  Clearwater  Management 
Co.,  Inc.  (the  "Adviser"),  to  enter  into 
and  materially  amend  investment 
subadvisory  agreements  without 
obtaining  shareholder  approval. 
RUNG  DATES:  The  application  was  filed 
on  January  6,  2000,  and  amended  on 
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April  10.  2000,  and  August  13,  2001, 
and  amended  on  October  3,  2001. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  13,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Sti«et,  NW,  Washington,  DC 
20549-0609;  Applicants,  c/o  Richard  T. 
Holm,  Esq.,  Clearwater  Management 
Co.,  Inc.,  332  Miimesota  Street,  Suite 
2100.  St.  Paul  MN  55101-1394. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574,  or  Nadya  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulations). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  imder  the 
Act  as  an  open  end  management 
investment  company.  The  Trust  is 
comprised  of  three  separate  series,  each 
with  its  own  distinct  investment 
objectives,  policies,  and  restrictions 
(each,  a  "Fund").' 

2.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940 


'  Applicants  also  request  relief  with  respect  to 
future  Funds  and  any  other  registered  open-end 
management  investment  company  and  its  series 
that  in  the  future:  (a)  is  advised  by  the  Adviser,  or 
a  person  controlling,  controlled  by  or  under 
common  control  (within  the  meaning  of  section 
2(a)(9)  of  the  Act)  with  the  Adviser;  (b)  operates  in 
substantially  the  same  manner  as  the  Funds  with 
regard  to  the  Adviser's  responsibility  to  select, 
evaluate,  and  supervise  Subadvisers;  and  (c) 
complies  with  the  terms  and  conditions  in  the 
application  ("Future  Funds").  The  only  existing 
registered  open-end  management  investment 
company  that  currently  intends  to  rely  on  the 
requested  order  is  named  as  an  applicant,  (p.  2,  fh. 
1)  No  Fund  or  Future  Fund  will  incorporate  the 
name  of  any  Subadviser  in  the  Fund's  name. 


("Advisers  Act").  The  Trust,  on  behalf 
of  each  Fund,  has  entered  into 
investment  advisory  agreements  with 
the  Adviser  (each,  an  "Advisory 
Agreement"),  pursuant  to  which  the 
Adviser  serves  as  the  investment  adviser 
to  the  Funds.  Each  Advisory  Agreement 
has  been  approved  by  the  Fimds'  initial 
shareholder  and  by  a  majority  of  the 
Trust's  board  of  trustees  (the  "Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested. persons,"  as  defined 
in  section  2(a)(19)  of  the  Act,  of  the 
Trust  or  the  Adviser  ("Independent 
Trustees"). 

3.  Under  the  Advisory  Agreements, 
the  Adviser,  subject  to  Board  oversight, 
provides  each  Fimd  with  investment 
research,  advise,  and  supervision,  and 
furnishes  an  investment  program  for 
each  Fund.  The  Advisory  Agreements 
also  provide  that  the  Adviser  may 
delegate  its  responsibility  for  providing 
investment  advise  and  making 
investment  decisions  for  a  particular 
Fimd  to  one  or  more  subadvisers 
("Subadvisers").  The  Adviser  selects 
Subadvisers  based  on  the  Adviser's 
continuing  evaluation  of  their  skills  in 
managing  assets  pursuant  to  particular 
investment  styles.  The  Adviser  screens 
potential  new  Subadvisers  and  engages 
in  an  on-going  analysis  of  the  continued 
advisability  as  to  the  retention  of  its 
existing  Subadvisers.  From  time  to  time, 
the  Adviser  may  recommend  to  the 
Board  that  the  services  of  a  Subadviser 
be  terminated.  Each  Fimd  pays  the 
Adviser  a  fee  for  its  services  based  on 
the  Fund's  average  daily  net  assets. 

4.  The  Adviser  and  each  Fund  have 
entered  into  investment  subadvisory 
agreements  ("Subadvisory  Agreements") 
with  each  Subadviser.  None  of  the 
Trust's  existing  Subadvisers  is  an 
"affiliated  person,"  as  defined  in  section 
2(a)(3)  of  the  Act,  of  the  Fund  or  the 
Adviser  (other  than  by  serving  as  a 
Subadviser  to  the  Fund).  Each 
Subadviser,  and  any  future  Subadviser 
will  be,  registered  under  the  Advisers 
Act  or  exempt  from  registration.  The 
Adviser  pays  each  Subadviser's  fees  out 
of  the  fees  the  Adviser  receives  from 
each  Fund. 

5.  Applicants  request  relief  to  permit 
the  Adviser  to  enter  into  and  materially 
amend  Subadvisory  Agreements 
without  obtaining  shareholder  approval. 
Applicants  state  that  shareholder 
approval  of  a  Subadvisory  Agreement 
with  a  Subadviser  that  is  an  affiliated 
person  of  the  Trust  or  the  Adviser  (other 
than  by  reason  of  serving  as  a 
Subadviser  to  one  or  more  of  the  Funds) 
("Affiliated  Subadviser")  v«ll  be 
obtained. 


Applicant's  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  shares.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  the  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act,  or  from  any  rule  thereunder,  to  the 
extent  that  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Applicants  request  an 
exemption  under  section  6(c)  of  the  Act 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act  to  permit  them  to 
enter  into  and  materially  amend 
Subadvisory  Agreements  without 
shareholder  approval. 

3.  Applicants  assert  that  a  Fund's 
investors  rely  on  the  Adviser  to  select 
and  monitor  Subadvisers  best  suited  to 
manage  the  Fund's  portfolio.  Applicants 
submit  that,  from  the  perspective  of  an 
investor,  the  role  of  the  Subadvisers  is 
comparable  to  that  of  individual 
portfolio  managers  employed  by  other 
investment  company  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  Subadvisory 
Agreements  would  impose  expenses 
and  imnecessary  delays  on  the  Funds, 
and  may  preclude  the  Adviser  frt>m 
promptly  acting  in  a  maimer  considered 
advisable  by  the  Board.  Applicants  note 
that  the  Advisory  Agreements  will 
remain  subject  to  section  lS(a)  of  the 
Act  and  rule  18f-2  under  the  Act, 
including  the  requirements  for 
shareholder  approval. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Before  a  Fund  may  rely  on  the 
order  requested  in  this  application,  the 
operation  of  the  Fund  in  the  manner 
described  in  this  application  will  be 
approved  by  a  majority  or  the  Fund's 
outstanding  voting  securities,  as  defined 
in  the  Act,  or  by  its  initial  shareholder, 
provided  that,  in  the  case  of  approval  by 
the  initial  shareholder,  the  pertinent 
Fund's  shareholders  purchase  shares  on 
the  basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below.  Similarly,  before  a  Future  Fund 
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may  rely  on  the  order  requested  in  this 
application,  the  operation  of  the  Future 
Fund  in  the  manner  described  in  this 
application  will  be  approved  by  its 
initial  shareholder  before  a  public 
offering  of  shares  of  such  Future  Fund, 
provided  that  shareholders  purchase 
shares  on  the  basis  of  a  prospectus 
containing  the  disclosure  contemplated 
by  condition  2  below. 

2.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  Adviser  has  the  ultimate 
responsibility  to  oversee  Subadvisers 
and  recommend  their  hiring, 
termination  and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  hidependent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

4.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 
Fund. 

5.  When  a  Subadviser  change  is 
proposed  for  a  Ftmd  with  an  Affiliated 
Subadviser,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Trust's  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Fund  and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  change. 

6.  Within  90  days  of  the  hiring  of  any 
new  Subadviser  for  any  Fund,  the  Fimd 
shareholders  will  be  furnished  all 
relevant  information  about  a  new 
Subadviser  that  would  be  contained  in 

a  proxy  statement,  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  a  new  Subadviser.  Each 
Fund  will  meet  this  condition  by 
providing  shareholders  with  an 
information  statement  meeting  the 
disclosure  requirements  of  Regulation 
14C.  Schedule  14C,  and  Item  22  of 
Schedule  14A  imder  the  Securities 
Exchange  Act  of  1934  within  90  days  of 
the  hiring  of  a  Subadviser. 

7.  The  Adviser  will  provide  general 
management  services  to  each  Fund, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  portfolio,  and.  subject  to  review 
and  approval  by  the  Board,  will:  (i)  Set 


the  Fimd's  overall  investment  strategies; 
(ii)  select  Subadviser(s);  (iii)  monitor 
and  evaluate  the  performance  of 
Subadviser(s);  (iv)  ensure  that  the 
Subadviser(s)  comply  with  each  Fund's 
investment  objectives,  policies  and 
restrictions  by,  among  other  things, 
implementing  procedures  reasonably 
designed  to  ensure  compliance:  and  (v) 
allocate  and,  where  appropriate, 
reallocate  a  Fund's  assets  among  its 
Subadvisers  when  a  Fimd  has  more  than 
one  Subadviser. 

8.  No  trustee  or  officer  of  the  Trust  or 
director  of  officer  of  the  Adviser  will 
own,  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  trustee, 
director  or  officer),  any  interest  in  a 
Subadviser,  except  for:  (i)  Ownership  of 
interests  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
imder  common  control  with  the 
Adviser;  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a 
Subadviser  or  any  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  01-26753  Filed  10-23-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25213;  RIe  No.  812- 
12140] 

United  Life  &  Annuity  Insuivnce 
Company,  et  al. 

October  17,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"). 

APPUCANTS:  United  Life  &  Annuity 
Insurance  Company  ("United  Life")  and 
United  Life  &  Annuity  Separate  Accoimt 
One  ("Separate  Account  One",  and 
together  with  United  Life, 
"Applicants"). 

SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  Limited  Maturity  Bond 
Portfolio  of  Neuberger  Berman  Advisers 
Management  Trust  for  shares  of  the 
Fixed  Income  Portfolio  of  Credit  Suisse 
Warburg  Pincus  Trust  II  held  by 


Separate  Account  One  to  find  certain 
variable  annuity  contracts  and 
certificates  ("Contracts")  issued  by 
United  Life. 

RUNG  DATE:  The  application  was  filed 
on  June  26,  2000,  and  amended  on  April 
4,  2001  and  October  9,  2001. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  13,  2001,  and  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington.  DC  20549-0609. 
Applicants,  Linda  E.  Senker,  United  Life 
&  Annuity  Insurance  Company,  c/o  ING 
Variable  Annuities,  1475  Dimwoody 
Drive,  West  Chester,  PA  19380. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Fang,  Attorney,  or  Keith  E. 
Carpenter,  Branch  Chief,  at  (202)  942- 
0670,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street.  NW,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicant's  Representations 

1.  United  Life  is  a  stock  life  insurance 
company  organiziBd  in  1955.  United  Life 
was  originally  domiciled  in  Louisiana. 
On  December  18, 1998,  United  Life  was 
re-domesticated  to  Texas.  United  Life  is 
authorized  to  conduct  business  in  47 
states,  the  District  of  Columbia  and 
Puerto  Rico.  On  July  24, 1996.  Pacific 
Life  and  Accident  Insurance  Company 
(PLAIC)  acquired  one  hundred  percent 
ownership  of  United  Life.  PLAIC  is  a 
wholly-owned  subsidiary  of  PennCorp 
Financial  Group,  Inc.  On  April  30. 1999, 
ING  America  Insurance  Holdings,  Inc. 
("ING  America")  acquired  United  Life. 
ING  America's  ultimate  parent  is  ING 
Groep  NV.  (The  Netherlands)  ("ING"). 
ING.  based  in  the  Netherlands,  is  a 
global  financial  services  holding 
company. 


Federal  Register /Vol.  66,  No.  206  /  Wednesday.  October  24,  2001 /Notices 


53815 


2.  Separate  Account  One  is  a  separate 
account  of  United  Life  which  was 
authorized  by  United  Life's  Board  of 
Directors  under  Louisiana  insurance  law 
on  November  2, 1994.  Separate  Accoimt 
One  is  registered  as  a  unit  investment 
trust  imder  the  1940  Acf(File  No.  811- 
09026)  for  the  purpose  of  funding  the 
Contracts  that  invest  in  the  Neuberger 
Berman  Advisers  Management  Trust, 
Credit  Suisse  Warburg  Pincus  Trust  II 
and  other  underlying  mutual  funds. 
Security  interests  under  the  Contracts 
have  been  registered  under  the 
Securities  Act  of  1933  ("1933  Act")  (File 
Nos.  33-91362  and  33-95778). 

3.  Separate  Account  One  is  currently 
divided  into  sub-accounts,  each  of 
which  reflects  the  investment 
performance  of  a  corresponding 
portfolio  of  the  Neuberger  Berman 
Advisers  Management  Trust,  Credit 
Suisse  Warburg  Pincus  Trust  II  and 
other  underlying  mutual  funds. 

4.  The  Fixed  hicome  Portfolio  is  a 
portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  II  (formerly,  Warburg 
Pincus  Trust  II),  a  registered  open-end 
management  company.  The  Fixed 
Income  Portfolio's  investment  objective 
is  to  seek  total  return  consistent  with 
prudent  investment  management.  The 
Fixed  Income  Portfolio  invests  primarily 
in  fixed-income  securities.  The  Fixed 
Income  Portfolio  normally  maintains  a 
weighted  average  portfolio  maturity  of 
10  years  or  less. 

5.  Credit  Suisse  Asset  Management, 
LLC  ("CSAM"(,  466  Lexington  Avenue, 
New  York,  NY  10017,  a  registered 
investment  adviser  and  indirect  wholly- 
owned  U.S.  subsidiary  of  Credit  Suisse 
Group,  provides  overall  management  of 
the  investment  strategies  and  poUcies  of 
the  Fixed  Income  Portfolio  as 
investment  adviser  to  the  Credit  Suisse 
Warburg  Pincus  Trust  n. 

6.  CSAM  receives  an  annual 
management  fee  of  .50%  of  the  Fixed 
Income  Portfolio's  average  daily  net 
assets  (before  any  waivers).  The  total 
expenses,  after  all  expense 
reimbursements  for  the  Fixed  Income 
Portfolio  for  the  year  ended  December 
31,  2000  were  1.29%  of  its  average  net 
assets.  Without  regard  to  such  expense 
reimbursements  or  credits,  the  total 
expenses  for  the  year  ended  December 
31.  2000  were  3.11%. 

7.  On  December  31,  2000,  the  Fixed 
Income  Portfolio  had  approximately 
$1,572,000  in  net  assets. 

8.  The  Limited  Maturity  Bond 
Portfolio's  investment  objective  is  to 
seek  the  highest  current  income 
consistent  with  liquidity  and  low  risk  to 
principal.  Total  return  is  a  secondary 
goal.  "The  Limited  Maturity  Bond 
Portfolio  invests  primarily  in 


investment-grade  bonds  and  other  debt 
securities  from  U.S.  government  and 
corporate  issuers  such  as  mortgage-  and 
asset-backed  securities. 

9.  Neuberger  Berman  Management 
toe,  ("NBM"),  605  Third  Avenue,  2nd 
Floor,  New  York,  New  York  10158,  a 
registered  investment  adviser,  is  the 
overall  adviser  to  Neuberger  Berman 
Advisers  Management  Trust.  Neuberger 
Berman  LLC,  605  Third  Avenue,  New 
York,  New  York  10158.  is  the  sub- 
adviser of  the  Limited  Maturity  Bond 
Portfolio.  Neuberger  Berman  LJX:  is  an 
affiliate  of  NBM.  United  Life  is  not 
affiliated  with  the  Limited  Maturity 
Bond  Portfolio  of  Neuberger  Berman 
Advisers  Management  Trust.  NBM  or 
Neubeiger  Berman  LLC. 

10.  NBM  receives  an  annual  fee  of 
0.65%  of  the  Limited  Maturity  Bond 
Portfolio's  average  net  assets.  The  total 
expenses  of  the  Limited  Maturity  Bond 
Portfolio  for  the  year  ended  December 
31,  2000  were  0.76%  of  its  average  net 
assets. 

11.  On  December  31,  2000  the  Limited 
Maturity  Bond  Portfolio  had 
approximately  $214,400,000  in  net 
assets. 

12.  For  those  Contract  Owners  who 
continue  to  have  any  of  their  Contract 
Values  invested  in  shares  of  the  Fixed 
Income  Portfolio  on  the  effective  date  of 
the  Substitution,  United  Life  proposes 
to  substitute  shares  of  the  Limited 
Maturity  Bond  Portfolio  for  shares  of  the 
Fixed  Income  Portfolio  on  the  following 
basis.  As  of  the  effective  date  of  the 
Substitution,  United  Life  would  redeem 
the  shares  of  the  Fixed  Income  Portfolio 
representing  Contract  values.  On  the 
same  day.  United  Life  would  use  the 
proceeds  to  purchase  the  appropriate 
number  of  shares  of  the  Limited 
Maturity  Bond  Portfofio.  The 
Substitution  will  be  a  cash  transaction 
(i.e..  no  securities  will  be  exchanged  in 
the  transaction).  The  Substitution  will 
take  place  at  relative  net  asset  values  of 
the  Portfolios,  with  no  change  in  the 
amount  of  any  Contract  Owner's 
Contract  values  or  in  the  dollar  value  of 
his  or  her  investment  in  Separate 
Account  One. 

13.  United  Life  will  pay  all  expenses 
and  transactions  costs  of  the 
Substitution,  including  any  applicable 
brokerage  conunissions.  United  Life  will 
schedule  the  Substitution  to  occur  as 
soon  as  practicable  following  the 
issuance  of  the  Order  so  as  to-maximize 
the  benefits  to  be  realized  from  the 
Substitution.  Within  five  (5)  days  after 
the  completion  of  the  Substitution 
pursuant  to  the  Order  of  the 
Commission  approving  the  Substitution. 
United  Life  will  send  to  the  affected 
Contract  Owners  written  notice  of  the 


Substitution  (the  "Notice")  stating  that 
shares  of  the  Fixed  Income  Portfolio 
have  been  eliminated  and  that  the 
shares  of  the  Limited  Maturity  Bond 
Portfolio  have  been  substituted.  United 
Life  will  include  in  such  mailing  the 
supplement  to  the  prospectuses  of 
Separate  Account  One.  which  describes 
the  Substitution. 

14.  Contract  Owners  will  be  advised 
in  the  Notice  that  for  a  period  of  thirty 
(30)  days  bom  the  mailing  of  the  Notice, 
they  may  transfer  all  assets,  as 
substituted,  to  any  other  available 
subaccount,  without  limitation  and 
without  charge.  The  period  from  the 
date  of  the  supplement  to  thirty  (30) 
days  bom  the  mailing  of  the  Notice  is 
referred  to  as  the  "Free  Transfer 
Period."  Transfers  made  by  Contract 
Owners  during  the  Free  Transfer  Period 
will  not  count  in  determining  the 
transfer  fee.  Following  the  Substitution, 
Contract  Owners  will  be  afforded  the 
same  Contract  rights,  including 
surrender  and  other  transfer  rights  with 
regard  to  amounts  invested  under  the 
Contracts,  as  they  currenUy  have. 

Applicant's  Legal  Analysis  and 
Conditions 

1.  Section  26(c)  (formerly.  Section 
26(b))  of  the  1940  Act  provides,  in 
pertinent  part,  that  "[i]t  shall  be 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution."  The 
purpose  of  Section  26(c)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
redemption  proceeds,  or  both.  Section 
26(c)  affords  this  protection  to  investors 
by  preventing  a  depositor  or  trustee  of 

a  unit  investment  trust  holding  the 
shares  of  one  issuer  from  substituting 
for  those  shares  the  shares  of  another 
issuer,  unless  the  Commission  approves 
that  substitution. 

2.  The  purposes,  terms  and  conditions 
of  the  Substitution  are  consistent  with 
the  principles  and  purposes  of  Section 
26(c)  and  do  not  entail  any  of  the  abuses 
that  Section  26(c)  is  designed  to 
prevent.  Warburg  Pincus  notified 
United  Life  that  it  intends  to  close  the 
Fixed  Income  Portfolio  once  there  is  no 
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longer  Contract  Owner  money  invested 
in  it.  United  Life  has  no  other  choice  but 
to  effect  a  Substitution. 

3.  The  Substitution  will  not  result  in 
the  type  of  costly  forced  redemption 
that  Section  26(c)  was  intended  to  guard 
against  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act  for  the 
following  reasons:  (a)  The  Substitution 
is  of  shares  of  the  Limited  Maturity 
Bond  Portfolio  whose  objectives, 
policies,  and  restrictions  are  similar  to 
the  objectives,  policies,  and  restrictions 
of  the  Fixed  Income  Portfolio  so  as  to 
continue  fulfilling  the  Contract  Owners' 
objectives  and  risk  expectations;  (b)  the 
total  annual  expenses  of  the  Limited 
Matimty  Bond  Portfolio  as  a  percentage 
of  net  assets  are  lower  than  the  Fixed 
Income  Portfolio;  (c)  if  a  Contract  Owner 
so  requests,  during  the  Free  Transfer 
Period,  assets  will  be  reallocated  for 
investment  in  a  Contract  Owner- 
selected  sub-accoxmt;  (d)  the 
Substitution  will,  in  all  cases,  be 
effected  at  net  asset  value  of  the 
respective  shares,  without  the 
imposition  of  any  transfer  or  similar 
charge;  (e)  United  Life  has  undertaken 
to  assume  the  expenses  and  transaction 
costs,  including  among  others,  legal  and 
accounting  fees  and  any  brokerage 
expenses,  relating  to  the  Substitutions 
in  a  manner  that  attributes  transaction 
costs  to  United  Life;  (f)  the  Substitution 
will  in  no  way  alter  the  insiirance 
benefits  to  Contract  Owners  or  the 
contractual  obligations  of  United  Life; 
(g)  the  Substitution  will  in  no  way  alter 
the  tax  benefits  to  Contract  Owners;  (h) 
Contract  Owners  may  choose  simply  to 
withdraw  amounts  credited  to  them 
following  the  Substitution  under  the 
conditions  that  currently  exist,  subject 
to  any  applicable  contingent  deferred 
sales  charge;  and  (i)  the  Substitution  is 
expected  to  confer  certain  economic 
benefits  to  Contract  Owners  by  virtue  of 
the  enhanced  asset  size  and  lower  total 
expenses,  as  described  below. 

4.  United  Life,  on  the  basis  of  the 
following  iaxAs  and  cinnmistances,  has 
determined  that  it  is  in  the  best  interests 
of  Contract  Owners  to  substitute  shares 
of  the  Limited  Maturity  Bond  Portfolio 
for  shares  of  the  Fixed  Income  Portfolio: 

(a)  The  investment  objectives  and 
programs  of  the  Limited  Maturity  Bond 
Portfolio  and  the  Fixed  Income  Portfolio 
are  sufficiently  similar  so  as  to  continue 
fulfilling  the  Contract  Owner's 
objectives  and  risk  expectations. 

(b)  The  total  expenses  of  the  Limited 
Maturity  Bond  Portfolio  are  lower  than 
the  total  expenses  of  the  Fixed  Income 
Portfolio. 

(c)  On  December  31,  2000,  the  Fixed 
Income  Portfolio  had  approximately 


$1,572,000  in  net  assets.  On  December 
31,  2000,  the  Limited  Matvuity  Bond 
Portfolio  had  approximately 
$214,400,000  in  net  assets. 

(d)  The  larger  size  of  the  Limited 
Maturity  Bond  Portfolio  lends  itself  to 
greater  flexibility  in  purchasing 
attractive  investments  and  consequenUy 
the  Limited  Maturity  Bond  Portfolio  can 
more  readily  react  to  changes  in  market 
conditions.  Contract  Owners  would 
benefit  in  the  long  run  through  the  more 
effective  management  of  a  larger 
portfolio  such  as  the  Limited  Maturity 
Bond  Portfolio. 

5.  United  Life  does  not  currentfy 
receive  (and  will  not  receive  for  3  years 
from  the  date  of  the  Commission  order 
requested  herein)  any  direct  or  indirect 
benefit  from  the  Limited  Maturity  Bond 
Portfolio  of  Neuberger  Berman  Advisers 
Management  Trust  or  Neuberger  Berman 
Management  Inc.  (and  their  affiliates 
including  Neuberger  Berman  LLC  and 
its  affiliates)  that  would  exceed  the 
amount  that  United  Life  had  received 
from  the  Fixed  Income  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  n  or 
Credit  Suisse  Asset  Management  LLC 
(or  their  affiliates),  including  without 
limitations,  12b-l,  shareholder  service, 
administrative  or  other  service  fees, 
revenue  sharing  or  other  arrangements, 
either  with  respect  to  specific  reference 
to  the  Limited  Maturity  Bond  Portfolio 
or  as  part  of  an  overall  business 
arrangement. 

Conclusion 

Applicants  submit,  for  all  of  the 
reasons  stated  herein,  that  the  requested 
Order  under  Section  26(c)  of  the  1940 
Act  meets  the  standards  of  that  section. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  01-26754  Filed  10-23-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [66  FR  53272,  October 
19,  2001). 
STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street,  NW, 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Thursday,  October  25,  2001  at 

2:30  p.m. 

CHANGE  IN  THE  MEETING:  Additional  item. 


The  following  item  has  been  added  to 
the  open  meeting  scheduled  for 
Thursday,  October  25,  2001: 

The  Commission  will  consider 
extending  the  comment  periods  for  the 
joint  proposed  rules  relating  to 
Customer  Margin  for  Security  Futures 
(File  No.  S7-16-01)  and  Applicability  of 
CFTC  and  SEC  Customer  Protection, 
Recordkeeping,  Reporting,  and 
Bankruptcy  Rules  and  the  Seciirities 
Investor  Protection  Act  of  1970  to 
Accounts  Holding  Security  Futiu^s 
Products  (File  No.  S7-17-01). 

For  further  information,  contact 
Jennifer  Colihan  at  202  942-0735. 

Commissioner  Unger,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  22,  2001. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  01-26962  Filed  10-22-01:  4:01  pm] 
BNJJNG  cooe  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoas*  No.  34-44946;  File  No.  SFI-GSCC- 
2001-01] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Propoaed  Rule  Change  Relating  to 
the  Redesign  of  Compariaon  Rulea 

October  17,  2001. 

On  January  16,  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  April  11  and  August  17,  2001,^ 
amended  the  proposed  rule  change  (File 
No.  SR-GSCC-2001-01)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").^  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  May  16,  2001. ^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 


<  The  August  17.  2001,  amendment  withdrew  a 
portion  of  ^e  proposed  rule  change  which  was 
reflected  by  GSCC  in  a  subsequent  proposed  rule 
change.  Securities  Exchange  Act  Release  No.  44907 
(October  4.  2001).  66  FR  51988  (October  11,  2001) 
[File  No.  SR-GSCC-20O1-O91.  As  such, 
republication  of  notice  was  not  required. 

M5U.S.C.  788(b)(1). 

3  Securities  Exchange  Act  Release  No.  44282  (May 
8,  2001).  66  FR  27190. 
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Commission  is  granting  approval  for  the 
proposed  rule  change. 

I.  Description 

The  purpose  of  the  filing  is  to 
redesign  GSCC's  comparison  rules  in 
order  to  implement  real-time  interactive 
services.  In  a  white  paper  distributed  to 
all  members  in  early  1997,  GSCC 
ouUined  its  long-range  plans  to  provide 
straight-through  processing  and  a  point- 
of-trade  guarantee  to  its  members 
primarily  through  the  implementation 
of  real-time  interactive  services.  Last 
years,  GSCC  annoimced  that  it  would 
implement  its  interactive  services  in 
three  phases.  Phase  1  will  introduce 
interactive  messaging  to  support  real- 
time comparison;  phase  2  will  introduce 
interactive  messaging  to  support  netting; 
and  phase  3  will  introduce  support  of 
same-day  settiement  of  repo  start  legs. 

During  the  latter  part  of  2000,  GSCC 
implemented  the  necessary  technical 
changes  to  its  automated  system  to 
implement  the  first  phase  of  its 
interactive  processing  service  [i.e.. 
making  available  the  interactive 
messaging  facility  to  support  real-time 
comparison).  Up  until  this  point, 
GSCC's  processing  experience  has  been 
essentially  batch.  Members  now  have 
the  ready  ability,  from  a  technological 
perspective,  to  submit  trade  input  on  an 
automated  basis  to  GSCC  intraday  as 
trades  are  executed.  While  GSCC  will 
continue  to  support  its  existing  batch 
input  and  output  facilities  initially,  it 
plans  to  eventually  stop  supporting 
these  older  formats.  Members  will  be 
encouraged  to  make  the  shift  from  batch 
to  interactive  processing  as  soon  as  it  is 
feasible  for  them  to  do  so.  At  some  point 
in  time,  once  a  sufficient  nucleus  of 
members  has  begim  processing 
interactively.  GSCC  will  implement 
disincentives  to  discourage  members 
from  continuing  to  submit  and  receive 
data  via  the  old  batch  formats.* 

Concurrent  with  this  development, 
GSCC  has  been  redesigning  its  matching 
and  comparison  procedures  to  better 
meet  the  needs  of  its  members  during 
their  transition  from  batch  to  an 
interactive  environment.  This  redesign 
is  the  subject  of  this  proposed  rule 
change.  GSCC's  central  goal  in  this 
redesign  is  to  provide  straight-through 
processing  by  allowing  for  the  easy 
identification  and  resolution  of  trades 
intraday  to  achieve  100  percent 
comparison.  GSCC  believes  that 
interactive  messaging  and  enhanced 
real-time  matching  processing  are 


'*GSCC  will  file  with  the  Commission  pursuant  to 
Section  19  of  the  Act  proposed  rule  changes  with 
respect  to  any  fees  intended  as  disincentives  to 
discourage  members  firom  using  batch  formats. 


critical  steps  in  helping  to  reduce  risk 
by  ensuring  that  more  transactions  are 
compared  earlier  in  the  day  and  then 
eventually  also  netted  and  guaranteed 
through  GSCC  so  that  intraday  credit 
exposure  to  counterparties  is 
minimized. 

In  the  current  environment,  with  the 
exception  being  certain  locked- in  trades, 
most  trades  such  as  members'  Federal 
Reserve  auction  purchases  are  compared 
within  the  GSCC  system  as  a  result  of 
bilateral  comparison.  To  facilitate  real- 
time comparison  while  still  providing 
members  with  the  flexibility  to 
transition  bom  batch  to  interactive 
submission  according  to  a  timeframe 
suitable  to  their  own  needs  and 
resources,  GSCC  is  proposing  to:  (i) 
Amend  its  rules  to  provide  for  three 
types  of  trade  comparison:  (a)  bilateral 
comparison,  (b)  demand  comparison, 
and  (c)  locked-in  comparison;  and  (ii) 
make  certain  other  related  rules  changes 
as  further  discussed  below. 

Bilateral  Comparison 

Bilateral  comparison,  which  is  the 
traditional  method  of  comparison,  will 
continue  to  require  that  the  two  trade 
coimterparties  (or  if  one  or  both  of  the 
counterparties  are  not  GSC  members, 
the  members  acting  on  their  behalf) 
submit  trades  to  GSCC  in  which  certain 
mandatory  details  either  match  or  fall 
within  predefined  parameters  to  effect  a 
match.  Bilateral  comparison  will  remain 
the  primary  comparison  type  for  dealer- 
to-dealer  trades  and  will  be  available  in 
both  real-time  and  batch.  Members  may 
elect  to  submit  interactively  regardless 
of  whether  their  trade  counterparties  do 
so. 

A  new  feature  of  bilateral  comparison 
will  be  the  ability  for  members  to  "DK" 
any  trades  they  "do  not  know".  The 
proposed  rule  change  introduces  the 
term  "DK  Notice"  to  GSCC's  rules.  If  a 
member  determines  that  a  request  for 
comparison  is  invalid  or  incorrect,  it 
can  send  a  DK  notice  to  GSCC  which 
will  be  forwarded  to  the  original 
submitter.  The  receipt  of  the  DK  notice 
by  GSCC  will  prevent  the  trade  frtim 
comparing  on  GSCC's  system.  If  a 
member  that  sent  a  DK  notice 
determines  that  it  did  so  erroneously, 
the  member  will  be  able  to  remove  the 
DK  and  enable  comparison  to  occur  if  it 
does  so  within  the  timeframes 
prescribed  by  GSCC  for  such  purpose. 

Demand  Comparison 

Demand  comparison  is  a  new  type  of 
comparison  that  has  been  designed  to 
provide  members  with  flexibility  and 
control  over  the  comparison  process  for 
trades  executive  via  intermediaries. 
Demand  comparison  strikes  a  balance 


between  bilateral  comparison,  where  the 
member  is  required  to  submit  trade  data 
in  order  for  its  trade  to  compare,  and 
locked-in  comparison  (discussed  in 
more  detail  below),  where  the  trade  has 
essentially  been  operationally  compared 
before  being  submitted  to  GSCC. 

Demand  trades  will  be  submitted  by 
approved  intermediaries  {e.g.,  brokers) 
that  will  be  called  "demand  trade 
sources."  Demand  trade  sources  must  be 
able  to  communicate  with  GSCC 
interactively.  In  order  for  GSCC  to 
accept  trades  from  a  demand  trade 
source  on  a  member's  behalf,  the 
member  must  provide  GSCC  with  prior 
written  authorization.  The  intermediary 
must  also  be  approved  and  authorized 
by  GSCC  to  be  a  demand  trade  source. 

GSCC  will  deem  a  demand  trade 
compared  upon  receipt  of  the  trade  data 
frx>m  the  demand  trade  source. 
However,  if  a  member  does  not  know  a 
trade  submitted  on  its  behalf  by  a 
demand  trade  source,  the  member  will 
be  able  to  submit  a  DK  notice  to  GSCC. 
The  receipt  of  a  DK  notice  by  GSCC  will 
cause  the  demand  trade  to  no  longer  be 
eligible  for  comparison.  If  a  member  that 
sent  a  DK  notice  determines  that  it  did 
so  erroneously,  the  member  will  be  able 
to  remove  the  DK  and  enable 
comparison  to  occur  if  it  does  so  within 
the  timeframes  prescribed  by  GSCC  for 
such  purpose. 

GSCC  IS  making  incidental  rules 
changes  to  Rules  11, 16, 18,  21.  22,  and 
39  to  take  into  account  the  introduction 
of  demand  trades. 

Locked-In  Comparison 

Locked-in  comparison  will  be  similar 
to  that  currently  provided  for  in  GSCC's 
rules.  Locked-in  comparison  presumes 
that  a  member  would  elect  not  to  submit 
corresponding  trade  details  to  affect  a     ' 
match  because  the  trade  has  been 
precompared  by  the  trade  source.  An 
example  of  a  trade  appropriate  for 
locked-in  comparison  would  be  one 
executed  through  a  "pure"  electronic 
trading  system  that  is  terminal-driven 
and  that  no  discretion  over  trade  details 
is  exercised  once  the  trade  is  submitted. 

In  order  to  participate,  the  locked-in 
trade  source  must  be  authorized  by  both 
the  members  of  whose  behalf  it  will  be 
submitting  trade  data  and  by  GSCC. 
With  the  exception  of  some  current 
locked-in  sources,  such  as  the  Federal 
Reserve  banks,  locked-in  trade  sources 
will  be  expected  to  communicate 
interactively  with  GSCC. 

Locked-in  trades  will  be  deemed 
compared  upon  receipt  by  GSCC.  The 
DK  feature  will  also  be  available  for 
locked-in  trades.  However,  unlike  the 
case  of  demand  trades,  a  DK  of  a  loclied- 
in  trade  will  be  treated  by  GSCC  as  a 
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request  for  cancellation  to  the  locked-in 
trade  source.  In  order  to  actually  cancel 
the  trade  on  GSCC's  system,  the  locked- 
in  trade  source  will  have  to  respond  to 
the  request  by  submitting  a  trade 
cancellation.  The  locked-in  trade  source 
can  modify  the  trade  in  response  to  a 
DK  notice. 


Submission  Methods 

In  order  to  set  forth  the  concept  of  a 
member  submitting  interactively  versus 
submitting  in  one  of  the  batch  modes, 
GSCC  is  adding  three  new  definitions  to 
its  rules:  "interactive  submission 
method,"  "multiple  batch  submission 
method,"  and  "single  batch  submission 
method."  The  proposed  rules  changes 
make  clear  which  submission  type  is 
required  for  each  type  of  comparison.  In 
addition,  GSCC  is  adding  a  definition  of 
"real  time"  in  its  rules  to  be  used  to 
indicate  when  a  particular  process  [e.g., 
the  enhanced  comparison  processes  set 
forth  in  Rule  10)  will  be  performed  by 
GSCC  in  real  time  as  opposed  to  at  end 
of  day. 

Submission  of  Full-Sized  Trades 

GSCC  is  permitting  members  to 
submit  full-sized  trades.  Currently,  non- 
GCF  Repo  trades  are  submitted  in  $50 
million  increments.  Because  members' 
internal  systems  tend  to  reflect  the  full 
size  of  each  trade  (as  opposed  to  the 
pieces  that  they  submit  to  GSCC),  the 
submission  of  full-sized  trades  will 
permit  members  to  better  reconcile  their 
trading  activity.  GSCC  recognizes  that 
not  all  members  will  be  able  to  begin 
processing  full-sized  trades 
immediately.  Therefore,  GSCC  wiU  not 
require  that  members  exercise  this 
option. 

Timing  of  Key  Processes  of  GSCC 

GSCC's  key  processes  are  comparison, 
netting,  novation,  and  guaranty  of 
settlement.  GSCC  is  changing  the  timing 
of  the  comparison  and  guaranty  of 
settlement  processes. 

With  respect  to  the  timing  of 
comparison,  GSCC's  rules  currently 
provide  that  it  occurs  when  GSCC 
makes  its  comparison  output  available 
to  members.  GSCC  is  amending  its  rules 
to  state  that,  while  comparison  will 
continue  to  occur  upon  issuance  of  the 
comparison  message  by  GSCC  with 
respect  to  trades  submitted  for  bilateral 
comparison,  comparison  will  be  deemed 
to  occur  upon  receipt  of  trade  data  fit)m 
the  authorized  trade  source  with  respect 
to  trades  submitted  for  demand 
comparison  and  locked-in  comparison. 

With  respect  to  the  timing  of  netting, 
GSCC's  rules  currently  provide  that 
netting  occurs  upon  issuance  of  the 
report  of  or  output  on  net  settlement 


positions  by  GSCC.  This  will  continue 
to  be  the  case.  Similarly,  GSCC's  rules 
currently  provide  that  novation,  the 
process  by  which  GSCC  becomes  the 
substituted  counterparty  to  trades 
submitted  to  it,  occurs  upon  the 
issuance  of  the  report  of  or  output  on 
net  settlement  positions  by  GSCC.  This 
will  also  remain  unchanged. 

With  respect  to  the  timing  of  GSCC's 
guaranty  of  settlement,  GSCC's  current 
rules  provide  that  GSCC  guarantees  the 
settlement  of  a  netting-eligible  trade 
upon  issuance  of  the  report/output  that 
sets  forth  the  member's  net  settlement 
position.^  The  proposed  rule  changes 
will  move  the  timing  of  GSCC's 
guaranty  to  the  point  of  comparison. 
This  means  that  a  netting-eligible  trade 
submitted  for  bilateral  comparison  will 
be  guaranteed  upon  issuance  of  the 
comparison  message  by  GSCC,  and  a 
netting-eligible  trade  submitted  for 
demand  or  locked-in  comparison  will  be 
guaranteed  upon  receipt  of  trade,  data 
'  from  the  authorized  trade  source.  If  a 
trade  is  DKed  (and  with  respect  to  a 
locked-in  trade  cancelled  by  the  locked- 
in  trade  source),  GSCC's  guaranty  will 
no  longer  be  in  effect  with  respect  to 
that  trade.  As  a  transition  measure  that 
recognizes  that  members  may  need 
some  time  to  switch  to  interactive 
processing,  GSCC  is  proposing  that  it 
maintain  its  policy  of  guaranteeing 
blind  brokered  repo  trades  entered  into 
in  good  faith  upon  trade  execution 
through  the  year  2001. 

General  Responsibilities  of  Members 

GSCC's  comparison  rule  contains  a 
provision  that  requires  members  to 
review  dociiments  that  they  receive 
from  GSCC.  GSCC  desires  to  expand  the 
provision  to  cover  any  type  of 
communication  provided  to  members  by 
GSCC  and  to  require  members  to  inform 
GSCC  promptly,  but  in  no  event  later 
than  ten  calendar  days  upon  receipt  of 
the  communication,  if  there  is  any  error, 
omission,  or  other  problem  with  respect 
to  the  communication.  GSCC's  netting 
rule  contains  a  similar  provision  with 
respect  to  which  GSCC  is  adding  the 
ten-day  requirement.  GSCC  believes  that 
the  ten-day  time  frame  will  provide 
members  with  a  sufficient  amount  of 
time  within  which  to  detect  problems  in 
a  commimication  from  GSCC. 


5  The  exception  to  this  rule  is  GSCX's  policy  of 
guaranteeing  blind  brokered  repos  entered  into  in 
good  faith  upon  trade  execution.  GSCX:  adopted  this 
policy  in  order  to  comfort  dealers  that  have  intraday 
credit  exposure  to  brokers  through  whom  they 
execute  such  transactions.  The  |>olicy  only  applies 
to  such  transactions  that  are  entered  into  in  good 
faith,  which  means,  for  example,  that  GSCC  would 
not  honor  it  in  the  event  that  a  dealer  entered  into 
a  transaction  knowing  that  the  counterparty  wai 
insolvent. 


Amendments  to  Schedules 

GSCC  is  making  incidental  changes  to 
certain  of  its  Schedules  for  clarification 
purposes  and  to  bring- them  into 
conformity  with  the  proposed  rules 
changes  discussed  above.  Specifically, 
GSCC  is  expanding  the  output  time  slot 
in  its  "Schedule  of  Timeframes"  from 
"midnight  to  2:00  a.m."  to  "8:00  p.m.  to 
2:00  a.m."  This  change  reflects  the  fact 
that  GSCC  may  be  able  to  provide 
certain  output  earlier  given  the 
implementation  of  re^-time  trade 
matching  and  also  the  recent  shift  to  the 
8:00  p.m.  trade  submission  deadline. 

GSCC  is  also  adding  language  to  make 
clear  that  the  10:30  a.m.  deadline  for 
satisfaction  of  a  clearing  fund  deficiency 
call  is  approximate  because  members 
have  two  hoiu^  after  a  call  is  made  to 
fulfill  their  obligation. 

GSCC  is  also  updating  its  "Schedule 
of  Required  Match  Data,  "  "Schedule  of 
Required  Data  Submission  Items,"  and 
its  "Schedule  of  Required  Data 
Submission  Items  for  a  Right  of 
Substitution"  to  make  clear  that  the 
only  locked-in  trades  to  which  those 
schedules  do  not  apply  are  Treasury/ 
Federal  Reserve  auction  purchases  and 
GCF  repo  transactions. 

GSCC  is  also  amending  its  fee 
structure  to  set  fees  for  demand  trades 
which  will  be  the  same  as  those 
currently  imposed  on  locked-in  trades. 

n.  Discussion 

Section  17A(b)(3)(F)6  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  GSCC.  The  rule  change, 
which  allows  GSCC  to  implement 
interactive  messaging  to  support  real- 
time comparison,  will  enable  GSCC  to 
reduce  risk  by  enabling  firms  to  know 
earlier  of  any  trades  which  do  not 
compare  and  to  have  more  time  to 
resolve  the  problems.  This  should 
reduce  the  number  of  failed  trades  at 
GSCC.  The  rule  change  also  provides  for 
more  efficient  procedures  in  the 
comparison  process  thereby  facilitating 
prompt  and  acciirate  clearance  and 
settlement  of  securities  at  GSCC. 
Therefore,  the  Commission  finds  that 
the  rule  change  is  consistent  with 
Section  17A  and  the  rules  and 
regulations  thereunder. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conmiission  finds  that  the  proposed 
rule  change  is  consistent  with  the 


•15U.S.C.  78<i-l(b)(3)(F). 


Federal  Register /Vol.  66.  No.  206  /  Wednesday,  October  24,  2001 /Notices 


53810 


requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 
It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-01)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  01-26727  Filed  10-23-01;  8:45  am] 
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Self-Regulalory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Ctwnga,  and  Nolies  of  FHing  and  Order 
Granting  Accslsraled  Approval  of 
Amsndmsnt  No.  4  to  Propossd  Rule 
Changs,  by  tlw  inlsmational  Sscurltiss 
Exchangs  LLC,  Rslating  to  Priority 
Principtes  on  Complsx  Orders 

October  18,  2001. 

I.  Introduction 

On  May  25,  2001,  the  hitemational 
Securities  Exchange  LLC  ("ISE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  cw  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Seciirities 
Exchange  Act  of  1934  ("Act"),*  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  establish  priority  and  order 
handling  principles  for  complex  orders. 
Notice  of  the  proposed  nile  change  and 
Amendment  Nos.  1,  2  and  3  thereto  was 
published  for  comment  in  the  Federal 
Register  on  August  13,  2001. ^  No 
comments  were  received. 

On  October  16,  2001,  the  ISE  filed 
Amendment  No.  4  to  the  proposed  rule 
change.  In  Amendment  No.  4,  the 
Exchange  added  text  to  proposed  new 
Rule  722(b)(5)  to  provide  that  the  right 
to  facilitate  or  cross  up  to  40%  of  a 
customer's  complex  order  without 
exposing  the  order  for  30  seconds,  as  is 
otherwise  required  by  ISE  rules,  would 
be  limited  to  those  complex  orders 
where  at  least  one  leg  of  the  order  was 
for  at  least  50  contracts.^ 


M7  CFR  20O.3O-3(a)(12). 

M5USC78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  446S9 
(August  6.  2001).  66  FR  42575  (August  13.  2001) 
("NoUce"). 

*  See  letter  from  Jennifer  Lamie,  Assistant  General 
Counsel,  ISE,  to  Nancv  Sanow,  Assistant  Director. 


This  order  approves  the  proposed  rule 
change  as  amended,  accelerates 
approval  of  Amendment  No.  4,  and 
solicits  comment  from  interested 
persons  on  that  amendment. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciirities 
exchange.^  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  6(b)(5)  of  the 
Act,8  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

The  Commission  notes  that  the  rules 
of  other  options  exchanges  allow  similar 
procedures  for  the  execution  of  complex 
orders.'  In  general,  such  rules  serve  to 
reduce  the  risk  of  incomplete  or 
inadequate  executions,  while  increasing 
efficiency  and  competitive  pricing.  At 
the  same  time,  they  protect  the  priority 
of  orders  of  public  customers  by 
permitting  the  legs  of  complex  orders  to 
trade  ahead  of  bids  and  offers 
established  in  the  marketplace  only 
under  restrictions  such  as  those 
proposed  here.  Although  the  ISE's 
proposal  would  apply  to  more  types  of 
orders  than  the  rules  of  other  options 
exchanges,  such  as  box  spread  and 
collar  orders,  the  Commission  believes 
that  these  types  of  orders  are  of  a  similar 
degree  of  complexity  to  those  approved 
in  the  past  for  special  priority  rules,  and 
it  is  therefore  appropriate  to  accord 
them  the  same  treatment. 

As  originally  proposed,  the  new  rule 
would  have  allowed  a  firm  to  execute 
immediately  up  to  40%  of  a  complex 
order,  either  as  principal  ("facilitation") 
or  against  an  order  it  has  solicited 
("crossing"),  as  opposed  to  first 
exposing  the  order  to  the  market  for  30 
seconds,  as  is  otherwise  required  by 
paragraphs  (d)  and  (e)  of  ISE  Rule  717. 
In  Amendment  No.  4  to  the  proposed 
rule  change,  the  ISE  limited  this 
allowance  to  orders  where  at  least  one 


Division  of  Market  Regulation.  Commission,  dated 
October  15.  2001  ("Amendment  No.  4"). 

^  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
use  78(c){0. 

•15USC78f(b)(5). 

^  See  Chicago  Board  Options  Exchange  Rule  6.45: 
American  Stock  Exchange  Rule  950(d), 
Commentary  .01;  Philadelphia  Slock  Exchange  Rule 
1033;  Pacific  Exchange  Rule  6.75. 


leg  of  the  transaction  was  for  at  least  50 
contracts." 

The  Commission  finds  that 
Amendment  No.  4  is  consistent  with  the 
Act,  and  finds  good  cause  to  approve  it 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  its  filing  in 
the  Federal  Register.  Amendment  No.  4 
conforms  the  proposed  rules  to  existing 
ISE  Rules  716  and  717,  which  permit 
similar  execution  procedures  for  other 
orders,  provided  that  they  are  for  50 
contracts  or  more.  The  Commission 
believes  that  limiting  such  facilitation  or 
crossing  rights  to  orders  of  this  size 
should  help  to  adequately  protect 
competitive  pricing  for  smaller  orders. 
Finally,  the  Commission  notes  that  a 
broker  who  accepts  a  customer's  order 
has  a  fiduciary  duty  toward  that  order. 

Therefore,  the  Commission  finds  good 
cause  to  approve  Amendment  No.  4  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
4,  including  whether  Amendment  No.  4 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  USC  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2001-18  and  should  be 
submitted  by  November  14.  2001. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.«  that  the 
proposed  rule  change  (File  No.  SR-ISE- 
2001-18),  as  amended,  be,  and  it  hereby 
is,  approved. 


•S«wfh.  4.  supra. 
<'lSUSC78s(bK2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '9 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-26755  Filed  10-23-01;  8:45  ami 
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Notice  of  HIing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
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the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Application  of  NASD  Rules  and 
Interpretive  Materials  to  Exempted 
Securities;  Corrections 


October  17,  2001. 

In  FR  Document  No.  01-19700, 
beginning  on  page  41283.  column  3,  for 
Tuesday,  August  7,  2001,  a  sentence 
was  incorrectly  stated.  Specifically, 
footnote  10  should  be  revised  to  delete 
references  to  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  Rule 
2440,  "Fair  Prices  and  Commissions," 
and  to  IM-2440,  "Mark-Up  Policy." 

Footnote  10  is  revised  to  read  as 
follows: 

'"See  Securities  Exchange  Act  Release  No. 
37588  (August  20.  1996),  61  FR  44100 
(August  27,  1996)  (order  approving  File  No. 
SR-NASD-95-39)  ("1996  Order").  The  1996 
Order  approved  the  application  of  the 
following  NASD  rules  to  exempted  securities, 
including  government  securities  but  not 
municipal  securities:  NASD  Rule  2110, 
"Standards  of  Commercial  Honor  and 
Principles  of  Trade;"  NASD  Rule  2120.  "Use 
of  Manipulative,  Deceptive  or  Other 
Fraudulent  Devices;"  NASD  Rule  2210, 
"Communications  with  the  Public;"  IM- 
2210-2,  "Communications  with  the  Public 
about  Collateralized  Mortgage  Obligations;" 
IM-2210-2,  "Communications  with  the 
Public  about  Variable  Life  Insurance  and 
Variable  Annuities;"  IM-2210-3.  "Use  of 
Rankings  in  Investment  Companies 
Advertisements  and  Sales  Literature;"  NASD 
Rule  2250.  "Disclosure  of  Participation  or 
Interest  in  Primary  or  Secondary 
Distribution;"  NASD  Rule  2270,  "Disclosure 
of  Financial  Condition  to  Customers;"  NASD 
Rule  2310,  "Recommendations  to  Customers 
(Suitability);"  IM-2310-2.  "Fair  Dealing  with 
Customers;"  IM-2310-3,  "SuitAility 
Obligations  to  Institutional  Customers;" 
NASD  Rule  2320,  "Best  Execution  and 
Interpositioning;"  NASD  Rule  2330. 
"Customers'  Securities  or  Funds;"  IM-2330, 
"Segregation  of  Customers'  Securities;" 
NASD  Rule  2340.  "Customer  Account 


'0  17  CFR  200.30-3(a)(12). 


Statements;"  NASD  Rule  2430,  "Charges  for 
Services  Performed;"  NASD  Rule  2450, 
"Installment  or  Partial  Sales;"  NASD  Rule 
2510,  "Discretionary  Accounts;"  NASD  Rule 
2520,  "Margin  Accounts;"  NASD  Rule  2521, 
"Margin  Requirements — Exception  for 
Certain  Members"  (formerly  NASD  Rule 
2520(a);  NASD  Rule  2522,  "Definitions 
Related  to  Options,  Currency  Warrants 
Currency  Index  Warrants  and  Stock  Index 
Warrants  Transactions"  (formerly  NASD  Rule 
2520(b);  NASD  Rule  2770,  "Disclosure  of 
Price  in  Selling  Agreements"  (applicable 
only  to  traditional  underwriting 
arrangements);  NASD  Rule  2780, 
"Solicitation  of  Purchases  on  an  Exchange  to 
Facilitate  a  Distribution  of  Securities;"  NASD 
Rule  2910,  "Disclosure  of  Financial 
Condition  to  Other  Members;"  NASD  Rule 
3010,  "Supervision;"  NASD  Rule  3020, 
"Fidelity  Bonds;"  NASD  Rule  3030,  "Outside 
Business  Activities  of  an  Associated  Person;" 
NASD  Rule  3040,  "Private  Securities 
Transactions  of  an  Associated  Person;" 
NASD  Rule  3050,  "Transactions  for  or  by 
Associated  Persons;"  NASD  Rule  3060, 
"Influencing  or  Rewarding  Employees  of 
Others;"  NASD  Rule  3070,  "Reporting 
Requirements;"  NASD  Rule  3120,  "Use  of 
Information  Obtained  in  a  Fiduciary 
Capacity;"  NASD  Rule  3110,  "Books  and 
Records;"  IM-3110,  "Customer  Account 
Information;"  NASD  Rule  3130,  "Regulation 
of  Members  Experiencing  Financial  and/or 
Operational  Difficulties;"  IM-3130, 
"Restrictions  on  a  Member's  Activity;"  NASD 
Rule  3131,  "Regulation  of  Activities  of 
Section  15C  Members  Experiencing  Financial 
and/or  Operational  Difficulties;"  NASD  Rule 
3140,  "Approval  of  Change  in  Exempt  Status 
under  SEC  Rule  15c3-3;"  NASD  Rule  3230, 
"Clearing  Agreements;"  NASD  Rule  3310, 
"Publication  of  Transactions  and 
Quotations;"  IM-3310,  "Manipulative  and 
Deceptive  Quotations;"  NASD  Rule  3320, 
"Offers  at  Stated  Prices;"  IM-3320, 
"Firmness  of  Quotations;"  NASD  Rule  3330, 
"Payment  Designed  to  Influence  Market 
Prices,  Other  than  Paid  Advertising;"  NASD 
Rule  8110,  'Availability  to  Customers  of 
Certificate,  By-Laws,  and  Rules; "  NASD  Rule 
8120,  "Complaints  by  Public  Against 
Members  for  Violations  of  Rules; "  NASD 
Rule  8130,  "Complaints  by  District  Business 
Conduct  Committees;"  NASD  Rule  8140, 
"Complaints  by  the  Board  of  Governors;" 
NASD  Rule  8210,  "Reports  and  Inspections 
of  Books  for  Purpose  of  Investigating 
Complaints;"  NASD  Rule  8220.  "Suspension 
of  Members  for  Failure  to  Furnish 
Information  Duly  Requested;"  NASD  Rule 
8310,  "Sanctions  for  Violation  of  the  Rules;" 
IM-8310-1,  "Effect  of  a  Suspension, 
Revocation,  or  Bar;"  IM-8310-2,  "Release  of 
Disciplinary  Information;  "  NASD  Rule  8320, 
"Payment  of  Fines,  Other  Monetary 
Sanctions,  or  Costs; "  and  NASD  Rule  8330, 
"Cost  of  Proceedings."  As  discussed  more 
fully  below.  Amendment  No.  2  clarifies 
NASD  Regulation's  reasons  for  including 
NASD  Rules  2521.  2522,  2910.  8220  (which 
was  expanded  to  include  current  NASD 
Rules  8221  through  8227).  and  IM-8310-2  in 
its  list  of  rules  and  interpretative  materials 
applicable  to  exempted  securities,  including 
government  securities,  other  than  municipal 


securities.  See  Amendment  No.  2,  supra  note 
4. 

In  addition,  in  FR  Document  No.  01- 
19700,  beginning  on  page  41284, 
column  1,  a  sentence  in  footnote  12  was 
incorrectly  stated.  Specifically,  footnote 
12  should  be  changed  to  delete 
references  to  NASD  Rule  2300  and  to 
IM-8310  and  to  add  a  reference  to  IM- 
2522. 

Footnote  12  is  revised  to  read  as 
follows: 

'2  Specifically.  NASD  Rule  0116(b)  states 
that,  unless  otherwise  indicated  within  a 
particular  provision,  the  following  NASD 
rules  and  interpretative  materials  apply  to 
transactions  and  business  activities  relating 
to  exempted  securities  but  not  municipal 
securities,  conducted  by  members  and 
associated  persons:  2110,  2120,  2210,  IM- 
2210-1,  IM-2210-2,  IM-2210-3.  2250,  2270, 
2310,  IM-2310-2,  IM-2310-3.  2320,  2330, 
IM-2330.  2340.  2430,  2450,  2510.  2520,  2521, 
2522,  IM-2522,  2770,  2780,  282e(g),  2910, 
3010,  3020.  3030,  3040,  3050.  3060,  3070, 
3110,  IM-3110,  3120,  3130,  IM-3130,  3131, 
3140.  3230,  3310.  IM-3310.  3320,  IM-3320, 
3330,  8110,  8120,  8210,  8221,  8222.  8223. 
8224.  8225,  8226,  8227,  8310,  IM-8310-1, 
IM-8310-2,  8320,  and  8330.  See  Amendment 
No.  2,  supra  note  4. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-26728  Filed  10-23-01;  8:45  am] 
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Self-Regulatory  Organizations;  New 
Yorit  Stock  Exchange,  Inc.,  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  inc.  To  Amend 
Rule  123 

October  16,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-b-4 
thereunder,^  notice  is  hereby  given  that 
on  October  8,  2001,  the  New  York  Stock 
Exchange,  hic.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC" 
the  proposed  rule  change  as  described 
in  Items.  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
text  of  the  proposed  rule  change  is 
available  for  inspection  and  copying  at 


■  17  CFR  20O.3O-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
il7CFR240.19b-4. 
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the  places  specified  in  Item  IV  below. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  NYSE  Ride  123.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
NYSE,  and  at  the  Commission. 

II.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  and  is  set  forth  in 
Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

This  proposed  nUe  change  was 
originaUy  filed  as  a  one-month  pilot  in" 
SR-NYSE-2001-36.3  With  this 
proposed  rule  change,  the  NYSE  seeks 
permanent  approval  to  the  amendments 
to  NYSE  Rule  123. 

The  Exchange  has  adopted 
requirements  for  the  electronic  capture 
of  orders  at  the  point  of  sale  (front  end 
systemic  capture,  or  "FESC")  *  and  at 
the  point  of  receipt  (order  tracking 
system,  or  "OTS").  The  purpose  of  the 
requirements  is  to  create  a  complete 
systemic  record  of  orders  handled  by 
members  and  member  organizations. 
The  Exchange  believes  that  these 
requirements  will  provide  benefits  both 
to  the  Exchange  and  members  in  terms 
of  recordkeeping,  surveillance  and  order 
processing. 

However,  due  to  the  time  sensitivity 
of  bona  fide  arbitrage  orders  and  orders 
to  offset  transactions  made  in  error,  the 
Exchange  is  proposing  to  carve  out  two 
exceptions  to  NYSE  Rule  123(e).  These 
orders  may  be  initiated  by  a  member  on 
the  Floor  pursuant  to  SEC  Rule  lla-1 


and  NYSE  Rule  111,  and  a  requirement 
that  such  orders  be  first  entered  into 
FESC  may  result  in  a  lost  arbitrage 
opportunity,  or  the  covering  of  an  error 
at  additional  loss  to  the  member.  With 
respect  to  bona  fide  arbitrage  orders,^  a 
member  may  execute  such  order  before 
entering  the  order  into  FESC.  However, 
such  member  must  enter  such  order  into 
FESC  no  later  than  60  seconds  after  the 
execution  of  such  order. 

Similarly,  with  respect  to  orders  to 
offset  transactions  made  in  error,  a 
member  may,  upon  discovering  such 
error  within  the  same  trading  session, 
effect  an  offsetting  transaction  without 
first  entering  such  order  into  FESC. 
However,  such  member  must  enter  such 
order  into  FESC  no  later  than  60 
seconds  after  the  execution  of  such 
order. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  imder  Section 
6(b)(5)  of  the  Act « that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  proposed  rule  change  is 
designed  to  accomplish  these  ends  by 
strengthening  the  Exchange's  ability  to 
surveil  the  Floor  activities  of  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 


3  See  Securities  Exchange  Act  Release  No.  44783 
(September  10.  2001).  66  FR  48304  (September  19. 
2001). 

*  See  Securities  Excliange  Act  Release  No.  43689 
(December  7,  2000),  65  FR  79145  (December  18. 
2000)  (Order  approving  amendments  to  NYSE  Rule 
123  providing  for  the  systemic  capture  of  order 
information  on  the  Exchange  floor). 


'In  Securities  Exchange  Act  Release  No.  15533 
(January  29,  1979),  44  FR  6084  January  31,  1979). 
the  Commission  defined  "bona  fide  arbitrage"  as  an 
"activity  undertaken  by  market  professionals  in 
which  essentially  contemporaneous  purchases  and 
sales  are  effected  in  order  to  'lock  in'  a  gross  profit 
or  spread  resulting  from  a  current  differential  in 
pricing."  The  Commission  further  stated  that  it 
"understands  that  many  transactions  currently 
being  undertaken  by  those  who  are  regularly 
engaged  in  arbitrage  involve  some  limited, 
intentional  delay  (usually  a  matter  of  minutes  or 
hours  but  sometimes,  under  extraordinary 
circumstances,  as  long  as  a  day  or  even  two  days) 
in  between  the  transaction  in  which  the  first  leg  of 
the  arbitrage  is  established  and  the  subsequent 
transaction  in  which  the  second,  offsetting,  leg  is 
completed."  With  respect  to  the  latter,  each  "leg" 
of  an  arbitrage  would  be  considered  an  "order"  for 
purposes  of  the  bona  fide  arbitrage  exception  under 
Exchange  Rule  123(e).  Thus,  a  member  would  be 
required  to  enter  such  order  into  FESC  no  later  than 
60  seconds  ai^er  the  execution  of  each  "leg"  of  the 
arbitrage. 

615U..S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule: 
(1)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  or  such  shorter  time  as  the 
Commission  may  designate,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)(6)  of 
Ride  19b-4  thereunder."  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  as  amended,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  (Dommission  notes  that  imder 
Rule  19b-4(f)(6)(iii).»  the  proposal  does 
not  become  operative  for  30  days  after 
date  of  its  filing,  or  such  shorter  time  as 
the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  requirement  and  designate  that 
the  proposed  rule  change  become 
operative  immediately  to  permit  the 
continued  implementation  of  the 
amendments  to  NYSE  Rule  123,  as 
begun  on  September  10,  2001,  for  a  one- 
month  pilot.  The  NYSE  believes  it  is 
consistent  with  investor  protection  and 
the  public  interest.  In  particular,  the 
Exchange  believes  the  proposed  rule 
change  will  enable  members  to  execute 
bona  fide  arbitrage  orders  and  orders  to 
oKset  transactions  made  in  error  quickly 
without  having  to  enter  the  order  into 
the  FESC.  The  proposed  rule  will  still 
require  that  these  be  entered  into  the 
FESC  within  60  seconds  after  the 
execution  of  the  respective  order. 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-day  pre-filing  require  and 
designate  the  proposed  rule  change 


M5  U.S.C.  78s(b)(3)(A). 

■  17  CFR  240.19b-4(0{6Miii). 

•17CFR240.19b-4(0(6). 
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immediately  operative.'"  Accelerating 
the  operative  date  and  waiving  the  pre- 
filing  requirement  will  permit  the 
Exchange  to  continue  implementation  of 
NYSE  Rule  123(e)  without  interruption. 
For  this  reason,  the  Commission  finds 
good  cause  to  designate  that  the 
proposed  rule  change  become  operative 
immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  eind 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  Will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-2001-39  and  should  be 
submitted  by  November  14,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-26729  Filed  10-23-01;  8:45  ami 
BNJJNG  CODE  101 0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  No.  34-44947;  File  No.  SR-Ptilx- 
2001-90]  j 

S«lf-R«gulatory  Organizations;  Notice 
of  RHng  and  immadiate  Effactivenass 
of  Propoaad  Rula  Ctianga  by  tlia 
Philadalphia  Slock  ExcfMnga,  Inc., 
Relating  to  Raglatration  Faas  for 
Ragistarad  Rapraaantativaa 

October  17.  2001. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 


'"For  purposes  of  accelerating  the  operative  date 
of  this  proposed  rule  change,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f)- 

'» 17  CFR  200.3O-3(a)(12). 


("Act"),'  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  October 
5,  2001.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Plx"  and  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  under  the  Act, 
the  Phlx  proposes  to  amend  its  fee 
schedule  for  Registered  Representative 
registration.  Specifically,  the  Phlx 
proposes  to  increase  the  initial 
Registered  Representative  registration 
fee  from  $45  to  $55  and  to  increase  both 
the  maintenance  and  transfer 
registration  fee  for  Registered 
Representatives  from  $45  to  $50.  The 
proposed  effective  date  of  the  increase 
is  January  1,2002. 

The  text  of  the  proposed  rule  change 
appears  below.  Next  text  is  italics; 
deletions  are  in  brackets. 

Phlx  Fee  Schedule 


Registered  Representative  Registration 

Detections        New  text 

Initial [$45.00]  $55.00 

Maintenance  MS.OO]  ^50.00 

Transfer [45.00] 50.00 

^Annual. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Items  FV  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  Exchange's 
initial  Registered  Representative 
registration  fee  from  $45  to  $55  and  to 
increase  its  maintenance  and  transfer 
Registered  Representative  registration 
fee  from  $45  to  $50.  These  fees,  which 
were  adopted  in  1993 ,3  and 
subsequently  adjusted  in  1995;''  1997,5 
1999  6  and  2000  ^  are  payable  by 
member  organizations  that  apply  for, 
maintain,  and  transfer  Registered 
Representative  registration.^  The 
Proposed  fee  increases  will  be  effective 
January  1,  2002.  The  Phlx  intends  that, 
on  its  behalf,  the  National  Association 
of  Secmities  Dealers,  Inc.  ("NASD") 
will  bill  for  the  year  2002  fees  in 
November  2001  and  will  thereafter 
collect  the  fees  for  the  Exchanges.^  The 
proposed  fees  will  apply  to  year  2002 
registrations.  Any  initial  registration  in 
2001  will  continue  to  be  subject  to  the 
current  $45  initial  registration  fee.  Any 
maintenance  and  transfer  fees  incurred 
for  calendar  year  2001  will  continue  to 
be  subject  to  the  $45  maintenance  or 
transfer  fee.  The  purpose  of  the 
proposed  rule  change  is  to  address  the 
increased  costs  associated  with 
maintaining  surveillance  and  regulatory 
programs  in  an  increasingly 
sophisticated  trading  environment.  The 
Exchange  continues  to  believe  that 
strong  surveillance  and  regulatory 


>  15  U.S.C  78$(b)(l). 
»17CFR240.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  32833 
(September  14. 1993).  58  FH  48922  (September  20. 
1993)  (order  approving  File  No.  SR-Phb<-93-24). 

*  See  Securities  Exchange  Act  Release  No.  36348 
(October  14. 1993),  58  FTl  48922  (September  20. 
1993)  (order  approving  File  No.  SR-Phlx-93-24). 

>  See  Securities  Exchange  Act  Release  No.  39044 
(September  10, 1997),  62  FR  48914  (September  17, 
1997)  (notice  of  filing  and  immediate  effiectiveness 
of  File  No.  SR-PhU-97-41). 

o  See  Securities  Exchange  Act  Release  No.  42122 
(November  10, 1999),  64  FR  63098  (November  18, 

1999)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-Phlx-99-34). 

'  See  Securities  Exchange  Act  Release  No.  43547 
(November  13,  2000),  65  FR  69980  (November  21. 

2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-Phb(-00-95). 

•The  Phlx  originally  implemented  the  fees  to 
offset  regulatory  costs  based  on  the  number  of 
Registered  Representative  registrations  maintained 
by  member  organizations. 

"The  Exchange  has  represented  that  initial, 
transfer,  and  maintenance  Registered 
Representative  registration  fees  traditionally  have 
been  billed  and  collected  by  the  NASD.  Under  the 
proposal,  as  noted  above,  the  NASD  will  continue 
lo  bill  for  and  collect  these  fees.  Telephone 
conversation  between  Murray  L.  Ross,  Vice 
President  and  Security,  Phlx,  to  Yvonne  Fraticelli. 
Special  Counsel.  Division  of  Market  Regulatioa, 
Commission,  on  October  15,  2001. 
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programs  are  essential  to  the  ability  of 
the  Exchange  to  maintain  a  fair  and 
orderly  market  for  the  investment 
community. 

According  to  the  Phlx,  the  general 
costs  associated  with  the  Exchange's 
surveillance  and  regulatory  programs 
have  continued  to  rise.  The  Phlx  notes 
that  since  the  last  Registered 
Representative  fee  increase  in  2000,'° 
costs  associated  with  the  Exchange's 
surveillance  and  regulatory  pro.grams 
have  increased.  The  Phlx  attributes  the 
increase  in  costs  to,  among  other  things, 
inflationary  and  competitive  pressures 
upon  the  cost  of  staffing,  equipment, 
and  computer  technology,  as  well  as  the 
expansion  of  the  Exchange  surveillance 
and  regulatory  programs  in  response  to 
increased  market  share.  Moreover,  the 
Exchange  has  listed,  and  will  likely 
continue  to  list,  new  issues  and 
products,  which  trigger  significant 
additional  siureillance  and  regulatory 
costs. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,"  in  general,  and 
fiuthers  the  objectives  of  Section 
6(b)(4), '2  in  particular,  in  that  is 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  offer  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiiectiTeneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  &cchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
Rule  19(b)(3)(A)(ii)  of  the  Act  '^  and 
Rule  19b-4(f)(2)  hereunder.'*  The 
Exchange  intends  to  implement  the  fees 
effective  as  of  January  1,  2002.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 


'°  See  supra  note  7. 

"15  U.S.C  7810)). 

"15  U.S.C  78J(bH4). 

"15  U.S.C  78(8)(b)(3KA)(ii). 

>4 17  CFR  240.19b-4(q(2). 


may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purpose  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW,, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-2001-90  and  should  be 
submitted  by  November  14,  2001. 

For  the  (!k>mniission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^garet  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  01-26726  Filed  10-23-01;  8:45  am] 

BHJJNGCOOC  S01»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Diaastw  #3347] 

State  Of  Texas;  Amendrnwrt  #7 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  17, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  October  31,  2001. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  loans  for  economic 
injury  is  March  8,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


"  17  CFR  200.30-3(a)(12). 


Dated:  October  18,  2001. 

Heritert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  01-26733  Filed  10-23-01;  8:45  ami 

BILUNO  COOE  MttS-01-l> 

SMALL  BUSINESS  ADMINISTRATION 

Region  VII  Regulatory  Fairness  Board; 
Meetings 

The  Small  Business  Administration 
Region  VII  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public 
Roimdtable  Thursday,  November  1, 
2001  at  1  p.m.  at  the  Carlsen  Center, 
Room  232,  Johnson  Coimty  Commimity 
College,  12345  College  Boulevard. 
Overland  Park,  Kansas  66313,  to 
provide  small  business  owners  and 
representatives  of  trade  associations 
with  an  opportimity  to  share 
information  concerning  the  regulatory 
enforcement  and  compliance 
environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Ms.  Barbara 
Caldwell,  Public  Information  Officer,  in 
writing  by  letter  or  fax  no  later  than 
October  31st ,  2001.  in  order  to  be  put 
on  the  agenda.  Barbara  Caldwell,  Public 
Information  Officer,  Kansas  City  District 
Office.  U.S.  Small  Business 
Administration,  323  W.  8th  Street. 
Lucas  Place,  Suite  501  Kansas  City,  MO 
64105,  Phone  (816)  374-6762  (ext.  244). 
fax  (816)  374-6759. 

Steve  Tapper. 

Committee  Management  Officer. 

[FR  Doc.  01-26739  Filed  10-23-01;  8:45  am] 

aauNo  cooc  MBs-oi-p 


SMALL  BUSINESS  ADMINISTRATION 

Region  III  Regulatory  Fairness  Board; 
Meeting 

The  Small  Business  Administration 
Region  III  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public 
Roundtable  November  13.  2001.  at  1 
p.m.  at  Harrisburg  City  Council,  10 
North  2nd  Street,  Room  101,  Harrisburg, 
PA  17101,  to  provide  small  business 
owners  and  representatives  of  trade 
associations  with  an  opportunity  to 
share  information  concerning  the 
regulatory  enforcement  and  compliance 
environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Ms.  Susan 
Harris,  in  writing  by  letter  or  fax  no  later 
than  November  6.  2001,  in  order  to  be 
put  on  the  agenda.  Susan  Harris, 
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Philadelphia  District  Office,  U.S.  Small 
Business  Administration,  Robert  N  C 
Nix  Sr..  Federal  Building  900  Market 
Street.  5th  Floor.  Philadelphia,  PA 
19107,  Phone  (215)  580-2709,  Fax  (215) 
580-2759. 

Steve  Tupper,  | 

Committee  Management  Officer. 
[FR  Doc.  01-26740  Filed  10-23-01:  8:45  am] 

BNJJNOCOOE  a025-01-P 


DEPARTMENT  OF  STATE 

(Public  Notic*  3821] 

Privacy  Act  of  1974:  Creation  of  a  New 
System  of  Recorda 


Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  create 
a  new  system  of  records,  STATE-32. 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  [5 
U.S.C.  552a(r)],  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  October  04, 
2001. 

STATE-32  is  being  implemented  by 
the  Department  of  State  to  facilitate  its 
responsibility  for  managing  the 
Department's  Child  Care  Subsidy 
Program. 

Any  persons  interested  in 
commenting  on  this  new  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Margaret  Peppe, 
Chief;  Programs  and  Policies  Division; 
Office  of  IRM  Programs  and  Services;  A/ 
RPS/IPS/PP;  U.S.  Department  of  State, 
SA-2:  Washington.  DC  20522-6001. 

This  system  of  records  will  be 
effective  40  days  from  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

This  new  system  description,  "Child 
X^are  Subsidy  Program  Records,  STATE- 
32"  will  read  as  set  forth  below. 


Dated:  October  4.  2001. 

Williun  A.  Eaton. 

Assistant  Secretary  for  the  Bureau  of 
Administration.  Department  of  State. 

STATE-32  I 

SYSTEM  name: 

Child  Care  Subsidy  Program  Records. 

SECURITY  CLASSmCATKM: 
Unclassified 

SYSTEM  location: 

Department  of  State,  SA-14.  2401  E 
Street.  NW;  Washington,  DC  20520;  and 
the  Federal  Employees  Education  and 
Assistance  Fund  (FEEA),  8441  W. 


Bowles  Avenue,  Suite  200,  Littleton,  CO 
80123-9501. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of  State 
who  voluntarily  apply  for  a  child  care 
subsidy,  their  spouses  and  children. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  forms  for  a  child  care 
subsidy  contain  personal  information 
including  employee's  (parent/guardian) 
name.  Social  Seciuity  Number,  position 
grade,  home  phone  number,  home 
address,  total  income,  number  of 
dependent  children,  and  number  of 
children  on  whose  behalf  the  parent  is 
applying  for  a  subsidy,  information  on 
any  tuition  assistance  received  bom 
state/county/local  child  care  subsidy, 
and  information  on  child  care  providers 
used,  including  their  name,  address, 
provider  license  nimiber,  and  state  of 
license  issued,  tuition  cost,  provider  tax 
identification  number,  and  copies  of 
Internal  Revenue  Form  1040  for 
verification  purposes. 

AUTHOanV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Consolidated  Appropriations  Act  of 
2001,  Pub.  L.  106-544. 

PURPOSE(S): 

Information  contained  in  the  Child 
Care  Subsidy  Program  Records  is 
collected  and  maintained  by  the  Bureau 
of  Himian  Resources  in  the 
administration  of  its  responsibility  for 
managing  the  Department's  Child  Care 
Subsidy  Program.  The  primary  use  of 
the  records  maintained  in  this  system  is 
to  establish  and  verify  Department  of 
State  employees'  eligibility  for  child 
care  subsidies  in  order  to  provide 
monetary  assistance  to  them.  Other  uses 
of  the  records  in  the  system  include 
verifying  the  eligibility  of  child  care 
centers  and  compliance  with 
regulations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  this  system  is  used 
by: 

(1)  Experts,  consultants  or  contractors 
of  the  Department  who  determine 
eligibility  and/or  payment  of  child  care 
subsidies; 

(2)  Child  care  providers  in  order  to 
verify  a  covered  child's  dates  of 
attendance  at  the  provider's  facility; 

(3)  The  Bureau  of  Finance  and 
Management  Policy  (FMP)  of  the 
Department  of  State,  responsible  for 
wages,  compensation  and  allowances; 

(4)  The  Department  of  Justice,  or  a 
court,  adjudicative  or  other 
administrative  body,  or  a  party  in 


litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  Department  or  any  component 
of  the  Department; 

(2)  Any  Departmental  employee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be  relevant  and  necessary 
to  the  proceedings. 

STORAGE: 

Electronic  media,  hard  copy. 

RETRIEVABIUTY: 

Individual  name  and  Social  Security 
Number. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  are  controlled  by  security 
guards  and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel  and  contractors; 
and  Federal  Employees  Education  and 
Assistance  Ftmd  employees  and 
contractors.  Access  to  computerized 
files  is  password-protected  and  imder 
the  direct  supervision  of  the  system 
manager.  The  system  manager  has  the 
capability  of  printing  audit  trails  of 
access  from  the  computer  media, 
thereby  permitting  regidar  and  ad  hoc 
monitoring  of  computer  usage. 

RETENTION  AND  disposal: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services: 
SA-2;  Department  of  State;  515  22nd 
Street,  NW;  Washington,  DC  20522- 
6001. 
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SYSTEM  MANAGER  AND  ADDRESS: 

The  Director  General  of  the  Foreign 
Service  and  Director  of  Himian 
Resources.  Department  of  State;  2201  C 
Street,  NW;  Washington,  DC  20520. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Human 
Resources  might  have  records  pertaining 
to  themselves  should  write  to  the 
Director;  Office  of  IRM  Programs  and 
Services;  SA-2;  Department  of  State; 
515  22nd  Street,  NW;  Washington,  DC 
20522-6001.  The  individual  must 
specify  that  he/she  wishes  the  Child 
Care  Subsidy  Program  Records  to  be 
checked.  At  a  minimum,  the  individual 
should  include:  name;  date  and  place  of 
birth;  current  mailing  address  and  zip 
code;  signature;  and  preferably  his/her 
Social  Security  Number;  a  brief 
description  of  the  circumstances  that 
caused  the  creation  of  the  record,  and 
the  approximate  dates  which  give  the 
individual  cause  to  believe  that  the 
Bureau  of  Human  Resources  has  records 
pertaining  to  him/her. 

ffiCORO  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by 
Department  of  State  employees  who 
apply  for  child  care  subsidies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  01-26771  Filed  10-23-01:  8:45  am) 
BIUJNG  COOE  4710-a«-P 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 
[USCG-2001-10e62] 

Towing  Safety  Advlaory  Commitlaa 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  License  Implementation 
Working  Group  of  the  Towing  Safety 
Advisory  Committee  (TSAC)  will  meet 
to  discuss  and  develop  the  performance 
criteria  to  be  used  with  the  Towing 
Officer  Assessment  Record  (TOAR).  The 
meetings  are  open  to  the  public. 
DATES:  The  Working  Group  will  meet  on 
Wednesday,  November  14,  2001,  from  1 
p.m.  to  5  p.m.,  and  on  Thursday. 
November  15,  2001.  from  8:30  a.m.  to 


3:30  p.m.  These  meetings  may  close 
early  if  all  business  is  finished.  Requests 
to  make  oral  presentations  should  reach 
the  Coast  Guard  on  or  before  November 
7,2001. 

ADDRESSES:  The  Working  Group  will 
meet  in  the  7th  Floor,  All-Hands 
Conference  Room  at  Coast  Guard's 
National  Pollution  Fund  Center;  4200 
Wilson  Blvd.;  ArUngton,  VA.  Send 
written  materials  and  requests  to  make 
oral  presentations  to  Mr.  Gerald  P. 
Miante,  Commandant  (G-MSO-1); 
Room  1210,  U.S.  Coast  Guard 
Headquarters;  2100  Second  Street.  SW; 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

Security  notice:  All  non-military/ 
government  participants  MUST  first  go 
to  the  10th  floor  and  sign  in  with  a 
photo  ID  (driver's  license).  You  will 
then  receive  a  2-day  pass  for  the 
meetings. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Assistant  Executive 
Director.  TSAC,  telephone  202-267- 
0229,  fax  202-267-4570.  or  e-mail  at: 
gmiante@comdt.uscg.mil. 

SUPPLEMENTARY  MFORMATKM:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2.  The  performance  criteria  to  be 
discussed  at  this  working  group 
meeting,  when  developed,  will  be 
announced  in  the  Federal  Register  and 
made  available  for  review  and  comment. 
Sample  TOARs  were  published  on  May 
21,  2001,  as  part  of  the  Navigation  and 
Vessel  Inspection  CirciUar  4-01  (NVIC 
4-01)  entiUed  "Licensing  and  Manning 
for  Officers  of  Towing  Vessels."  This 
NVIC  provides  guidance  on  the 
implementation  of  a  recent  interim  rule 
with  request  for  comments  published  in 
the  Federal  Register  on  April  26,  2001 
(66  FR  20931;  Licensing  and  Manning 
for  Officers  of  Towing  Vessels,  Docket 
Number:  USCG  1999-6224).  The  NVIC 
is  available  on  the  Internet  at  http:// 
www.uscg.mil/hq/g-m/nvic/4-0l/n4- 
Ol.pdf.  Tlbe  rulemaking  history  is  also 
available  on  the  Internet  at  http:// 
dms.dot.gov  under  the  same  Docket 
Nimiber. 

Agenda  of  Meeting 

The  agenda  includes  the  Working 
Group's  review  of  the  TOARs  and  die 
drafting  of  performance  criteria 
proposals  that  will  be  presented  to  the 
full  Committee  for  approval  at  a  later 
date. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 


Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Assistant 
Executive  Director  on  or  before 
November  7,  2001. 

Information  on  Services  for  Individuak 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Assistant  Executive 
Director  as  soon  as  possible. 

Dated:  October  17,  2001. 
Jo§eph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

|FR  Doc.  01-26815  Filed  10-23-01;  8:45  am) 
mluno  cooc  4»ie-iB-p 


DEPARTMENT  OF  TRANSPORTATION 

Fedeial  Highway  AdmlnlatratkHi 

Environmental  Impact  Statamont: 
Camden  and  Gloucaater  Countiaa.  NJ 

agency:  Federal  Highway 
Administration  (FHWA),  USDOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  improvements  at  the 
interchange  of  Routes  I-295/I-76/NI  42 
in  Camden  and  Gloucester  Counties,  to 
enhance  the  traffic  flow  within  the 
interchange. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lourdes  Castaneda.  Area  Engineer,  or 
Amy  Fox,  Environmental  Coordinator, 
Federal  Highway  Administration,  840 
Bear  Tavern  Road,  Suite  310,  West 
Trenton,  NJ  08628. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  title  23,  Code  of  Federal  Regulations, 
part  771,  Environmental  Impact 
Statement  and  Related  Procedures,  the 
FHWA,  in  cooperation  with  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  will  prepare  an  environmental 
impact  statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  for  a  proposal  to  improve 
the  interchange  of  Routes  I-295/I-76/NJ 
42  in  Camden  and  Gloucester  Counties. 

Improvements  to  the  interchange  are 
considered  necessary  to  provide  a  safer 
and  more  efficient  roadway.  Several 
alternatives  including  a  "No-Build" 
Alternative  (continuation  of  the  existing 
condition)  will  be  analyzed. 

Letters  describing  the  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  Local 
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agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  during  the 
development  of  this  document.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing.  A  formal  scoping 
meeting  will  be  conducted. 

To  ensure  that  the  full  range  of  issues 
relating  to  this  proposed  action  are 
addressed  and  aU  significant  issues  are 
identified,  written  comments, 
suggestions  or  questions  should  be 
directed  to  the  FHWA  at  the  address 
provided  above  or  directed  to:  Mr. 
Andras  Fekete,  Manager,  Bureau  of 
Environmental  Services,  New  Jersey 
Department  of  Transportation,  1035 
■  Parkway  Avenue,  Trenton,  NJ  08625- 
0600.  telephone:  (609)  530-2824. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter-govemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  October  12,  2001.  i 
Randell  Prescott. 

Program  Operations  Director,  FHWA — New 

Jersey  Division,  Trenton. 

(FR  Doc.  01-26785  Filed  10-23-01;  8:45  am] 

■LUNG  COM  4910-Sa-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadwal  Highway  Administration 

Envkonmantai  Impact  Statement:  St 
Louia  County  and  the  City  of  St  LxHiis, 
MO  I 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 

ACnON:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  ladvise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed 
improvements  to  1-64  in  St  Louis 
County  and  the  City  of  St  Louis, 
Missouri. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Peggy  Casey,  Environmental  Projects 
Engineer,  FHWA  Division  Office,  209 
Adams  Street,  lefferson  City,  MO  65101, 
Telephone:  (573)  638-2620  or  Mr.  Dave 
Nichols,  Director  of  Project 
Development,  Missouri  Department  of 
Transportation,  P.O.  Box  270,  Jefferson 
City.  MO  65102.  Telephone:  (573)  751- 
4586. 


SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Missouri  Department  of  Transportation 
(MoDOT),  will  prepare  an  EIS  for  a 
proposal  to  reconstruct  the  existing  1-64 
(U.S.  Route  40)  facility  with  new 
interchange  configurations  and 
appurtenant  roadways/structures  in  St. 
Louis  County  and  the  City  of  St.  Louis, 
Missotiri.  It  is  intended  that  the 
reconstructed  facility  will  meet  current 
standards.  A  location  study  will  run 
concxurently  with  the  preparation  of  the 
EIS  and  will  provide  definitive 
reasonable  alternatives  for  evaluation  in 
the  EIS.  The  proposed  action  will 
accomplish  several  goals:  (1)  Replace 
the  deteriorating  facility  and 
substandard  interchanges,  (2)  improve 
safety  (and  capacity  between  Spoede 
Road  and  1-170),  (3)  improve  operation 
and  decrease  congestion,  and  (4) 
promote  community  redevelopment. 

The  proposed  project  which  includes 
work  on  1-170  from  south  of  Brentwood 
Boulevard  to  1-64.  begins  west  of 
Spoede  Road  in  St.  Louis  County  and 
continues  easterly  to  west  of  Sarah 
Street  in  the  City  of  St.  Louis.  The 
project  is  approximately  12  miles  in 
length.  Known  potential  impacts 
include  residential  and/ or  commercial 
relocations,  acquisition  of  National 
Register  of  Historic  Places-eligible 
properties,  access  changes,  and  likely 
impacts  to  parkland  at  the  City  of  St. 
Louis'  Forest  Park  and  Richmond 
Heights'  A.B.  Green  Athletic  Field 
Complex,  both  eligible  for  protection 
under  Section  4(f)  of  the  Department  of 
Transportation  Act  of  1966.  A 
Department  of  the  Army  Section  404 
permit  and  a  floodplain  development 
permit  from  the  State  Emergency 
Management  Agency  may  be  required. 

Alternatives  under  consideration 
include  (1)  no  build,  (2)  build 
alternatives,  and  (3)  transportation 
system  management  options. 

To  date,  substantial  preliminary 
coordination  has  occurred  with  local 
officials  and  other  interested  parties.  As 
part  of  the  scoping  process,  an 
interagency  coordination  meeting  will 
be  held  with  all  appropriate  federal, 
state,  and  local  agencies.  In  addition, 
public  information  meetings  and  further 
meetings  with  community  officials  will 
be  held  to  solicit  public  and  agency 
input  on  the  reasonable  range  of 
alternatives.  A  location  public  hearing 
will  be  held  to  present  the  findings  of 
the  Draft  EIS.  Public  notice  will  be  given 
announcing  the  time  and  place  of  all 
public  meetings  and  the  public  hearing. 
The  Draft  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  fi-om  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  MoDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  15,  2001. 
Peggy  I.  Casey, 

Environmental  Projects  Engineer,  Jefferson 
City. 

[FR  Doc.  01-26722  Filed  10-23-01;  8:45  am] 
nUMO  CODE  4t10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Adminiatratlon 

[DocUst  NaFMCSA-2001-10578] 

Qualification  of  Drivera;  Exemption 
Applicationa;  VMon 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  IXDT. 
ACTION:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 

^MMARY:  This  notice  announces  the 
FMCSA's  receipt  of  applications  &t>m 
37  individuals  for  an  exemption  ftova 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  If  granted,  the  exemptions 
will  enable  these  individuals  to  qualify 
as  drivers  of  commercial  motor  vehicles 
(CMVs)  in  interstate  commerce  without 
•  meeting  the  vision  standard  prescribed 
in49CFR391.41(b)(10). 
DATES:  Comments  must  be  received  on 
or  before  November  23,  2001. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation.  Dockets  Management 
Facility.  Room  PL-401. 400  Seventh 
Street.  SW,  Washington.  DC  20590.  or 
submit  electronically  at  http:// 
dmses.dot.gov/submit.  All  comments 
received  will  be  available  for 
examination  and  copying  at  the  above 
address  bom  9  a.m.  to  5  p.m..  e.t. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard,  or  you 
may  print  the  admowledgment  page 
that  appears  after  submitting  comments 
electronically. 
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FOR  FURTHER  MFORMATION  CONTACT:  For 

information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Joseph 
Solomey.  Office  of  the  Chief  Coimsel, 
(202)  366-1374.  FMCSA,  Department  of 
'Transportation.  400  Seventh  Street.  SW. 
Washington,  DC  20590.  Office  hours  are 
bom  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  see  all  the  comments  online 
through  the  Docimient  Management 
System  (DMS)  at:  http://dmses.dot.gov/ 
submit. 

Background 

Thirty-seven  individuals  have 
requested  an  exemption  from  the  vision 
requirement  in  49  CFR  391.41(b)(10). 
which  applies  to  drivers  of  CMVs  in 
interstate  commerce.  Under  49  U.S.C. 
31315  and  31136(e).  the  FMCSA  may 
grant  an  exemption  for  a  renewable  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to.  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  Accordingly,  the 
agency  will  evaluate  the  qualffications 
of  each  applicant  to  determine  whether 
granting  the  exemptions  will  achieve 
the  required  level  of  safety. 

Qualificatioiis  of  Applicants 

1 .  Loa  M.  Boggs 

Mr.  Boggs.  age  50.  has  amblyopia  of 
the  left  eye.  His  aided  acuity  is  20/20 
with  the  right  eye  and  20/200  with  the 
left.  An  optometrist  who  examined  him 
in  2000  stated.  "In  my  opinion,  he  has 
sufficient  vision  to  continue  operating  a 
commercial  vehicle."  Mr.  Boggs 
submitted  that  he  has  driven  straight 
trucks  for  21  years,  accumulating 
577,000  miles.  He  holds  a  Class  D 
driver's  license  from  West  Virginia.  His 
driving  record  shows  he  has  had  no 
accidents  or  convictions  for  traffic 
violations  in  a  CMV  for  the  last  3  years. 

2.  Anthony  Brandano 

Mr.  Brandano,  35.  has  amblyopia  in 
his  right  eye.  His  corrected  vision  is  20/ 
40-in  the  right  eye  and  20/20  in  the  left 
eye.  Following  an  examination  in  2001, 
his  ophthalmologist  concluded.  "It  is 
my  opinion  patient  has  sufficient  vision 
to  drive  a  commercial  vehicle."  Mr. 
Brandano  reported  that  he  has  operated 
straight  trucks  for  2  years,  traveling 
100,000  miles,  and  tractor-trailer 
combinations  for  6  years,  traveling 


750,000  miles.  He  holds  a  Class  A  CDL 
bom  New  York,  and  his  driving  record 
for  the  last  3  years  shows  no  accidents 
or  convictions  for  moving  violations  in 
a  CMV. 

3.  Jerald  D.  Davis 

Mr.  Davis.  58,  is  blind  in  the  left  eye 
due  to  traimia  in  1959.  His  best- 
corrected  visual  acuity  is  20/20  in  the 
right  eye.  An  ophthalmologist  examined 
him  in  2001  and  affirmed,  "In  my 
medical  opinion  he  has  sufficient  vision 
to  perform  the  driving  tasks  required  to 
operate  a  commertnal  vehicle."  Mr. 
Davis  submitted  that  he  has  driven 
tractor-trailer  combinations  for  27  years, 
accumulating  4.0  million  miles.  He 
holds  a  Class  A  CDL  from  Texas.  His 
driving  record  shows  he  has  had  no 
accidents  and  one  conviction  for  a 
moving  violation — Speeding — in  a  CMV 
during  the  last  3  years.  He  exceeded  the 
speed  limit  by  13  mph. 

4.  Vemon  J.  Dohm 

Mr.  Dohm,  65,  has  amblyopia  in  his 
right  eye.  The  corrected  vision  in  his 
right  eye  is  20/80-  and  in  the  left  eye, 
20/20.  His  optometrist  examined  him  in 
2001  and  certified,  "In  my  opinion,  this 
patient  can  safely  perform  the  visual 
tasks  required  to  operate  a  commercial 
vehicle  even  with  the  vision  deficiency 
in  his  right  eye."  Mr.  Dohm  stated  in  his 
application  that  he  has  driven  tractor- 
trailer  combination  vehicles  for  31 
years,  accumulating  2.7  million  miles, 
and  straight  trucks  for  7  years, 
accmnulating  280,000  miles.  He  holds  a 
Minnesota  Class  A  CDL.  His  driving 
record  shows  he  has  had  no  accidents 
and  one  conviction  for  a  moving 
violation — Drive  and/or  Pass  on 
Shoulder — in  a  CMV  during  the  past  3 
years. 

5.  Stanley  E.Elliott 

Mr.  Elliott,  47,  has  amblyopia  in  his 
left  eye.  His  corrected  vision  is  20/20  in 
the  right  eye  and  20/70  ~  ^  in  the  left  eye. 
Following  an  examination  in  2001,  his 
optometrist  concluded,  "It  is  my 
opinion  that  Mr.  Elliott  can  perform  all 
driviiig  tasks  related  to  operating  a 
commercial  vehicle."  According  to  Mr. 
Elliott's  application,  he  has  4  years  of 
experience  driving  straight  trucks, 
totaling  150,000  miles,  and  12  V2  years  of 
experience  driving  tractor-trailers, 
totaling  312,500  miles.  He  holds  a  Utah 
Class  A  CDL  and  has  had  no  accidents 
or  moving  violations  in  a  CMV  for  the 
past  3  years,  according  to  his  driving 
record. 

6.  Elmer  E.  Gockley 

Mr.  Gockley.  56,  has  had  a  comeal 
scar  in  his  ri^t  eye  since  age  6.  His 


best-corrected  visual  acuity  in  the  right 
eye  is  counting  fingers  at  2  feet  and  in 
the  left  eye  20/20.  An  ophthalmologist 
examined  him  in  2001  and  certified,  "I 
verify  that  Mr.  Gockley  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle  at  this  time."  Mr.  Gockley 
submitted  that  he  has  driven  straight 
trucks  for  11  years,  traveling  220,000 
miles,  and  tractor-trailer  combinations 
for  40  years,  traveling  4.2  million  miles. 
He  holds  a  Class  A  CDL  from 
Pennsylvania,  and  his  driving  record  for 
the  past  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

7.  Paul  C.  Gruenberg 

Mr.  Gmenberg,  53,  is  blind  in  the  left 
eye  due  to  an  injury  at  the  age  of  12.  The 
corrected  visual  acuity  in  his  right  eye 
is  20/15.  An  ophthalmologist  examined 
him  in  2001  and  stated,  "He  should 
have  no  problem  operating  commercial 
vehicle(s)."  Mr.  Gmenberg  reported  he 
has  3  years'  and  240,000  miles' 
experience  driving  tractor-trailer 
combinations.  He  holds  a  Class  A  CDL 
from  Florida,  and  his  driving  record  for 
the  last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

8.  Tommy  D.  Habben 

Mr.  Habben,  36,  has  amblyopia  in  his 
left  eye.  His  corrected  vision  in  the  right 
eye  is  20/25  -  2  and  in  the  left,  20/100. 
An  optometrist  examined  him  in  2001 
and  certified,  "It  is  my  opinion  that  Mr. 
Habben  has  sufficient  vision  to  perform 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Habben 
reported  that  he  has  driven  straight 
trucks  for  15  years,  accumulating 
750,000  miles.  He  holds  a  Class  D 
driver's  license  bom  Tennessee  and  has 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV  on  his  driving 
record  during  the  last  3  years. 

9.  Glenn  T.  Hehner 

Mr.  Hehner,  53,  had  a  perforation  of 
his  right  eye  in  1963.  He  has  no  light 
perception  in  the  right  eye  and  20/20 
vision,  best-corrected,  in  the  left  eye.  An 
ophthalmologist  examined  him  in  2000 
and  certified,  "In  my  opinion  he  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Hehner  reported  that  he 
has  13  years'  experience  driving  straight 
tmcks  and  has  accumulated  1.3  million 
miles.  He  holds  a  Class  DMB  CDL  from 
Kentucky,  and  there  are  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  on  his  record  for  the  last  3  years. 


53828 


Federal  Register /Vol.  66,  No.  206  /  Wednesday,  October  24.  2001 /Notices 


10.  Carl  R.  Hunt 


Mr.  Hunt.  64,  has  a  right  eye  that  is 
aphakic  with  a  retinal  detachment  and 
scar  formation.  His  corrected  vision  in 
the  right  eye  is  hand  motion  and  in  the 
left.  20/20.  Following  an  examination  in 
2001,  his  ophthalmologist  stated.  "I 
certify  that  it  is  my  medical  opinion  that 
Carl  R.  Hunt  has  sufBcient  vision  to 
perform  driving  tasks  required  to 
operate  a  commercial  vehicle  since  his 
left  eye  is  in  excellent  visual  shape."  In 
his  application,  Mr.  Himt  indicated  he 
has  driven  straight  trucks  for  47  years, 
accumidating  1.4  million  miles.  He 
holds  a  Class  E  license  from  the  State  of 
Missouri,  and  his  driving  record  shows 
he  has  had  no  accidents  or  convictions 
for  moving  violations  in  a  CMV  during 
the  last  3  years. 

11.  Shane  M.  Hunter 

Mr.  Himter.  29,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuities  are  20/60  in  the  right  eye  and 
20/20  in  the  left.  Following  an 
examination  in  2001 ,  his  optometrist 
stated,  "In  my  opinion,  Shane  has 
sufficient  vision  to  operate  a 
commercial  vehicle  as  long  as  he  is 
wearing  glasses  or  contact  lenses  to  give 
him  optimum  driving  efficiency."  In  his 
application,  Mr.  Hunter  indicated  he 
has  driven  straight  trucks  for  3  years, 
accumulating  78,000  miles.  He  holds  an 
Operator's  license  from  the  State  of 
Washington,  and  his  driving  record 
shows  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

12.  Thomas  M.  Ingebretsen 

Mr.  Ingebretsen,  45,  has  retinal  scars 
in  his  left  eye  due  to  toxoplasmosis  at 
age  3.  His  biest-corrected  visual  acuity  is 
20/20  in  the  right  eye  and  20/60  in  the 
left.  Following  an  examination  in  2001 , 
his  ophthalmologist  stated,  "I  reiterate 
my  statement  on  my  last  letter  to  you 
that  Mr.  Ingebretsen  has  sufficient 
vision  to  operate  a  commercial  vehicle 
according  to  the  guidelines  you  have 
submitted  to  me."  Mr.  Ingebretsen 
reported  that  he  has  18  years' 
experience  driving  straight  trucks, 
accumulating  409,000  miles,  and  12 
years'  experience  driving  tractor-trailer 
combinations,  acamiulating  420,000 
miles.  He  holds  a  Class  A  CDL  from 
California,  and  his  driving  record  shows 
he  has  had  no  accidents  or  convictions 
for  moving  violations  in  a  CMV  over  the 
last  3  years. 


13.  Lonnie  M.  Jones 

Mr.  Jones,  50,  is  blind  in  his  right  eye 
due  to  a  childhood  injury.  His  best- 
corrected  visual  acuity  is  20/20  in  the 
left  eye.  An  ophthalmologist  examined 


him  in  2001  and  affirmed,  "In  my 
medical  opinion,  this  patient  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Jones  submitted  that  he 
has  driven  tractor-trailer  combinations 
for  27  years  and  straight  trucks  for  2 
years,  accumulating  3.2  million  miles 
and  6,000  miles,  respectively.  He  holds 
a  Class  A  CDL  firom  Georgia.  His  driving 
record  shows  that  he  has  had  no 
accidents  and  one  conviction  for  a 
moving  violation — Speeding — in  a  CMV 
during  the  last  3  years.  He  exceeded  the 
speed  limit  by  17  mph. 

14.  Martin  D.  Keough 

Mr.  Keough,  52,  has  20/400  vision  in 
his  left  eye  from  an  injury  over  40  years 
ago.  The  visual  acuity  in  his  right  eye 
is  20/20  * .  An  optometrist  examined 
him  in  2001  and  stated,  "In  my 
professional  opinion  this  patient  can 
drive  a  motor  vehicle  and  operate  a 
commercial  vehicle  safely."  Mr.  Keough 
submitted  that  he  has  driven  straight 
trucks  and  tractor-trailer  combinations 
for  25  years,  accumulating  250,000 
miles  in  the  former  and  125,000  miles 
in  the  latter.  He  holds  a  Class  AM  CDL 
bom  New  York,  and  his  driving  record 
for  the  last  3  years  shows  no  accidents 
or  convictions  for  traffic  violations  in  a 
CMV. 

15.  Ricky  f.  Knutson 

Mr.  Knutson,  46,  had  his  left  eye 
enucleated  in  1990  due  to  a  choroidal 
melanoma.  The  visual  acuity  in  his  right 
eye  is  20/20  with  correction.  His 
optometrist  examined  him  in  2001  and 
certified,  "Rick  has  sufficient  vision  to 
perform  any  driving  tasks  to  safely 
operate  a  commercial  vehicle."  In  his 
application,  Mr.  Knutson  indicated  he 
has  driven  straight  trucks  for  13  years, 
acciunulating  195,000  miles,  and 
tractor-trailer  combinations  for  5  years, 
accumulating  225,000  miles.  He  holds  a 
Class  A  CDL  from  Minnesota,  and  his 
driving  record  for  the  past  3  years  shows 
he  has  had  no  accidents  or  convictions 
for  traffic  violations  in  a  CMV. 

16.  Randall  B.  Laminack 

Mr.  Laminack,  43,  has  amblyopia  in 
his  right  eye.  His  best-corrected  visual 
acuities  are  20/200  in  the  right  eye  and 
20/20  in  the  left  eye.  Following  a  2001 
examination,  his  optometrist  stated,  "In 
my  medical  opinion.  Randy  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  According  to  his  application, 
Mr.  Laminack  has  operated  tractor- 
trailer  combinations  for  20  years  and  2.0 
million  miles,  and  straight  trucks  for  5 
years  and  500.000  miles.  He  holds  a 
Class  A  CDL  from  Texas,  and  he  has  had 


no  accidents  or  convictions  for  moving 
violations  in  a  CMV  during  the  last  3 
years. 

1 7.  Norman  R.  Lamy 

Mr.  Lamy,  49,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/15  in  the  right  eye  and  20/70  in 
the  left  eye.  An  optometrist  examined 
him  in  2001  and  certffied,  "Central  and 
peripheral  field  results  are  sufficient  for 
driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Lamy 
submitted  that  he  has  driven  straight 
trucks  for  13  years,. accumulating 
377,000  miles.  He  holds  a  Class  B  CDL 
from  Massachusetts.  His  driving  record 
for  the  last  3  years  shows  no  accidents 
or  convictions  for  traffic  violations  in  a 
CMV. 


18.  fames  A.  Lenhart 

Mr.  Lenhart,  46,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuities  are  20/70  in  his  right  eye  and 
20/20  in  his  left  eye.  Following  a  2001 
examination,  his  ophthalmologist  noted, 
"It  is  my  medical  opinion  that  Mr. 
James  Lenhart  has  sufficient  vision  to 
perform  driving  tasks  required  to 
operate  a  coimnercial  vehicle." 
According  to  Mr.  Lenhart,  he  has 
operated  straight  trucks  for  20  years, 
acciunulating  2.0  million  miles,  and 
tractor-trailer  combinations  for  5  years, 
accvunulating  625,000  miles.  He  holds  a 
West  Virginia  Class  A  CDL,  and  he  has 
no  accidents  or  convictions  for  moving 
violations  on  his  driving  record  for  the 
last  3  years. 

19.  Dennis  L.  Lockhart,  Sr. 

Mr.  Lockhart,  55,  has  amblyopia  in 
his  left  eye.  His  corrected  vision  in  the 
ri^t  eye  is  20/20  and  in  the  left,  20/400. 
An  optometrist  examined  him  in  2001 
and  certified,  "His  condition  is 
congenital  and  stable,  and  should  not 
interfere  with  operating  a  commercial 
vehicle."  Mr.  Lockhart  submitted  that 
he  has  driven  tractor-trailer 
combinations  for  15  years  traveling 
750,000  miles  and  straight  trucks  for  7 
years  traveling  490,000  miles.  He  holds 
a  Class  A  CDL  fit>m  Virginia,  and  his 
driving  record  for  the  past  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

20.  ferry  J.  Lord 

Mr.  Lord,  49,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/25  in  the  left  eye  and 
counting  fingers  in  the  right  eye.  Mr. 
Lord  was  examined  in  2001  and  his 
ophthalmologist  stated,  "I  certify  that  in 
my  medical  opinion,  Mr.  Lord  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
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vehicle."  Mr.  Lord  submitted  that  he  has 
driven  straight  trucks  for  33  years, 
accumulating  3.3  million  miles.  He 
holds  a  Maryland  Class  BM  CDL,  and 
his  driving  record  for  the  last  3  years 
contains  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

21 .  Raymond  P.  Madron 

Mr.  Madron,  50,  has  had  scarring  of 
his  right  eye  since  birth  due  to 
toxoplasmosis.  His  vision  in  the  right 
eye  is  20/200    ',  not  correctable,  and  in 
the  left  eye,  20/20  without  correction. 
Following  an  examination  in  2001,  his 
optometrist  affirmed,  "Rajrmond 
Madron  is  able  to  see  to  operate  a 
commercial  vehicle  without  a  vision 
correction."  Mr.  Madron  holds  a  Class 
AM  CDL  from  Maryland  and  reported 
that  he  has  driven  straight  trucks  for  7 
years,  accumulating  105,000  miles,  and 
tractor-trailer  combinations  for  21  years, 
acciunulating  630,000  miles.  His  driving 
record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  for  the  past  3  years. 

22.  Ronald  S.  Mallory 

Mr.  Mallory,  45,  has  amblyopia  in  his 
left  eye.  His  visual  acuity  is  20/20+  in 
the  right  eye  without  correction  and  20/ 
400  in  the  left  eye,  not  correctable.  An 
optometrist  exanuned  him  in  2001  and 
certified,  "He  has  sufficient  vision 
required  to  perform  driving  tasks  with  a 
commercial  vehicle."  Mr.  Mallory,  who 
holds  a  Class  A  CDL  from  Oklahoma, 
reported  that  he  has  been  driving 
straight  trucks  and  tractor-trailer 
combinations  for  25  years,  acamiulating 
625,000  miles  in  the  former  and  125,000 
in  the  latter.  His  driving  record  shows 
he  has  had  no  accidents  or  convictions 
for  traffic  violations  in  a  CMV  during 
the  last  3  years. 

23.  Keith  G.  McCulIy 

Mr.  McCully,  62,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/200  in  the  right  eye  and  20/ 
20"*^  in  the  left  eye.  Following  an 
examination  in  2000,  his  optometrist 
certified,  "He  does  have  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  McCuIly  submitted  that  he 
has  driven  tractor-trailer  combinations 
for  40  years,  accumidating  3.2  million 
miles.  He  holds  a  Class  A  CDL  from 
Montana.  His  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  traffic  violations  in  a 
CMV. 

24.  Ernest  L.  McLendon 

Mr.  McLendon,  51,  lost  light 
perception  in  his  right  eye  in  1985  due 
to  glaucoma.  The  visual  acuity  in  his 


left  eye  is  20/20,  best-corrected.  An 
optometrist  examined  him  in  2001  and 
certified,  "He  has  sufficient  vision  to 
operate  a  commercial  vehicle  with  no 
medical  condition  that  would 
compromise  his  visual  field  OS  [left]." 
Mr.  McLendon  submitted  that  he  has 
driven  tractor-trailer  combinations  for 
23  years,  traveling  2.7  million  miles, 
and  straight  trucks  for  6  years,  traveling 
480,000  miles.  He  holds  a  Class  A  CDL 
from  Florida,  and  his  driving  record  for 
the  past  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

25.  Charles  f.  Morman 

Mr.  Morman,  48,  has  had  a 
chorioretinal  lesion  of  the  right  eye 
since  birth.  His  aided  visual  acuity  is 
20/400  with  the  right  eye  and  20/20 
with  the  left.  Ah  optometrist  who 
examined  him  in  2001  stated.  "In  my 
opinion,  Mr.  Morman  has  sufficient 
vision  to  operate  a  commercial  motor 
vehicle."  Mr.  Morman  reported  that  he 
has  5  years'  experience  driving  straight 
trucks,  accumulating  250,000  miles,  and 
20  years'  experience  driving  tractor- 
trailer  combinations,  accumulating  1.2 
million  miles.  He  holds  a  Class  A  CDL 
bom  Florida,  and  his  driving  record 
shows  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  ovw  die  last  3  years. 

26.  Eugene  C.  Murphy 

Mr.  Murphy,  47,  has  chorioretinal 
scarring  and  a  retinal  detachment  in  the 
right  eye  due  to  an  injury  at  age  13.  His 
best-corrected  visual  acuity  in  the  right 
eye  is  hand  motion  at  one  foot  and  in 
the  left  20/20.  Following  an 
examination  in  2001,  his 
ophthalmologist  commented,  "In  my 
medical  opinion,  Mr.  Murphy  has 
significant  binocular  visual  acuity  as 
well  as  horizontal  visual  field  to  meet 
the  requirements  to  operate  a 
commercial  vehicle."  Mr.  Murphy 
indicated  he  has  driven  straight  trucks 
for  20  years  and  910,000  miles.  He  holds 
a  Class  B  CDL  firom  Maine,  and  his 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

27.  fack  E.  Potts,  fr. 

Mr.  Potts,  28,  has  amblyopia  of  the 
left  eye.  His  best-corrected  visual 
acuities  are  20/20  in  the  right  eye  and 
20/200  in  the  left  eye.  In  2001  his 
optometrist  examined  him  and  affirmed, 
"Upon  completion  of  Jack's  most  recent 
visual  examination,  I  have  determined 
that  he  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Potts 
submitted  that  he  has  6  years  of 


experience  driving  straight  trucks  for 
165,000  miles.  He  holds  a  Class  C 
license  from  Pennsylvania,  and  his 
driving  record  for  the  last  3  years  has  no 
accidents  or  convictions  for  a  moving 
violation  in  a  CMV. 

28.  Bernard  A.  Ranly 

Mr.  Raidy.  50.  has  amblyopia  of  the 
left  eye.  The  visual  acuity  of  his  right 
eye  is  20/20  uncorrected  and  of  the  left 
eye  20/50  corrected.  His  optometrist 
examined  him  in  2001  and  certified,  "It 
is  my  opinion,  since  this  is  a  long-term 
condition,  that  Mr.  Ranly  has  adapted 
very  well  and  that  Mr.  Ranly  has 
sufficient  vision  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Ranly  reported  that  he  has 
driven  tractor-trailer  combinations  for 
29  years,  accumulating  3.1  million 
miles.  He  holds  a  Class  AM  CDL  from 
Texas,  and  his  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

29.  fohn  E.  Rogstad 

Mr.  Rogstad,  50,  has  amblyopia  of  the 
left  eye.  His  aided  acuity  is  20/20  with 
the  right  eye  and  20/200  with  the  left 
eye.  An  optometrist  who  examined  him 
in  2001  stated,  "It  is  my  opinion  that 
Mr.  Rogstad  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Rogstad  reported  that  he  has  driven 
straight  trucks  for  30  years, 
accumulating  360,000  miles.  He  holds  a 
Class  ABCD  CDL  bom  Wisconsin,  and 
his  driving  record  for  the  last  3  years 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

30.  Jerry  W.  Russell 

Mr.  Russell,  55,  has  had  a  cataract  in 
his  right  eye  since  birth.  His  vision  is 
light  perception  only  in  the  right  eye 
and  20/20  in  the  left  eye.  His 
optometrist  examined  him  in  2001  and 
certified,  "Because  Mr.  Russell's 
condition  has  been  present  since  birth, 
there  is  no  risks  of  further  changes,  and 
he  is  safe  to  perform  the  task  of  driving 
a  commercial  vehicle."  Mr.  Russell 
reported  that  he  has  driven  straight 
trucks  for  7  years,  accumidating  218,400 
miles.  He  holds  a  Class  D  license  from 
Kentucky.  His  driving  record  for  the  last 
3  years  shows  no  accidents  and  no 
convictions  for  moving  violations  in  a 
CMV. 

31.  Stephen  G.  Sniffin 

Mr.  Sniffin,  52,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/400  in 
the  left.  His  ophthalmologist  examined 
him  in  2000  and  noted,  "Patient  has 
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sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Sniffin 
submitted  that  he  has  driven  straight 
trucks  for  32  years,  accimiulating  1.3 
million  miles,  and  buses  for  4  years, 
accumulating  40,000  miles.  He  holds  a 
Class  A  CDL,  and  his  driving  record 
shows  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  in  the  last  3  years. 


32.  John  R.  Snyder 

Mi.  Snyder,  31,  has  amblyopia  in  his 
right  eye.  His  best-corrected  vision  is 
20/80  in  the  right  eye  and  20/20  in  the 
left.  An  ophthalmologist  examined  him 
in  2000  and  certified,  "It  is  my  opinion 
that  Mr.  John  Snyder  has  sufficient 
vision  to  perform  any  driving  task 
required  to  operate  a  commercial 
vehicle."  Mr.  Snyder  reported  that  he 
has  operated  tractor-trailer 
combinations  for  8  years  and  560,000 
miles,  and  straight  trucks  for  13  years 
and  65,000  miles.  He  holds  a  Class  A 
license  from  the  State  of  Washington. 
His  driving  record  for  the  last  3  years 
shows  he  has  had  no  accidents  and  one 
conviction  for  a  moving  violation — 
Failure  to  Yield  Right  of  Way  to 
Emergency  Vehicle — in  a  CMV, 

33.  Darwin  J.  Thomas 

Mr.  Thomas,  52,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual 
acuities  are  20/25  in  the  right  eye  and 
20/200  in  the  left.  Following  an 
examination  in  2001 .  his  optometrist 
certified,  "In  my  medical  opinion,  Mr. 
Thomas  has  sufficient  vision  to 
continue  to  drive  his  commercial 
vehicle."  Mr.  Thomas  submitted  that  he 
has  17  years'  and  2.0  million  miles' 
experience  operating  tractor-trailer 
combinations,  and  2  years'  and  12,000 
miles'  experience  operating  straight 
trucks.  He  holds  a  Class  A  CDL  from 
Pennsylvania,  and  his  driving  record 
shows  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  for  the  last  3  years. 

34.  Rene  R.  Trachsel 

Mr.  Trachsel,  43,  has  had  a  macular 
scar  in  his  left  eye  since  January  1994. 
The  vision  in  his  right  eye  is  20/20  and 
in  the  left  eye,  20/200.  Following  an 
examination  in  2001,  his 
ophthalmologist  certified,  "In  my 
opinion,  his  vision  is  adequate  to 
perform  all  tasks  required  to  operate  a 
commercial  vehicle,  as  for  practical 
piuposes  his  central  vision  is  20/20  by 
a  virtue  of  the  central  vision  in.the  ri^t 
eye,  and  his  peripheral  vision  is  entirely 
unafiiected."  In  his  application.  Mr. 
Trachsel  stated  he  has  driven  tractor- 
trailer  combinations  for  15  years, 
accumulating  122,850  miles.  He  holds 


an  Oregon  Class  A  CDL.  His  official 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

35.  Stephen  D.  Vice 

Mr.  Vice,  46,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuities  are  20/70    '  in  the  right  eye  and 
20/20  in  the  left.  An  optometrist 
examined  him  in  2001  and  certified,  "In 
my  personal  opinion,  Mr.  Vice's  vision 
is  adequate  to  operate  a  commercial 
vehicle."  Mr.  Vice  submitted  that  he  has 
driven  buses  for  4  years,  accumulating 
35,000  miles,  and  straight  trucks  for  2 
years,  acciunulating  20,000  miles.  He 
holds  a  Class  DB  Operator/CDL  from 
Kentucky,  and  his  driving  record  for  the 
last  3  years  shows  he  has  had  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

36.  John  H.  Voigts 

Mr.  Voigts,  49,  has  had  a  corneal 
opacity  in  his  left  eye  since  birth.  The 
corrected  vision  in  his  right  eye  is  20/ 
20  and  in  the  left  eye,  li^t  perception 
only.  Following  an  examination  in  2001, 
his  optometrist  certified,  "I  feel  there  is 
no  reason  why  he  cannot  continue  to 
drive  commercial  because  of  his 
vision."  According  to  his  application, 
Mr.  Voigts  has  operated  straight  trucks 
for  30  years,  accumulating  2.2  million 
miles,  and  tractor-trailer  combinations 
for  27  years,  accumulating  2.7  million 
miles.  He  holds  a  Class  A  CDL  from 
Arizona.  His  official  driving  record  for 
the  last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

37.  Kendle  F.  Waggle.  Jr. 

Mr.  Waggle,  38,  has  been  aphakic  in 
his  right  eye  since  birth.  His  aided 
acuity  is  20/150  with  the  right  eye  and 
20/20  with  the  left  eye.  An  optometrist 
who  examined  him  in  2001  stated,  "In 
my  medical  opinion,  since  he  has 
driven  a  commercial  vehicle  with  this 
vision  condition  for  many  years,  I  feel 
he  has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle  as  he  has  in  the 
past."  Mr.  Waggle  submitted  that  he  has 
driven  straight  trucks  and  tractor-trailer 
combinations  for  15  years,  accumulating 
150,000  miles  in  the  former  and  772,500 
miles  in  the  latter.  He  holds  a  Class  A 
CDL  from  Indiana,  and  his  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  traffic 
violations  in  a  CMV. 

Request  for  Comments 

hi  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  is  requesting 
public  comment  fiom  all  interested 


persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 
comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  will  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FMCSA  may  publish  in  the  Federal 
Register  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
comment  period. 

Issued  on:  October  19,  2001. 
Brian  M.  McLaughlin, 
Associate  Administrator  for  Policy  and 
Program  Development. 
[FR  Doc.  01-26810  Filed  10-23-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlnlatration 

PetitkNi  for  Exemption  From  the 
Federal  Motor  Vehicle  Motor  Theft 
Prevention  Standard;  NIeaan 

agency:  National  Highway  Traffic 
Safety  Administration,  Department  of 
Transportation  (DOT). 

ACTION:  Grant  of  petition  for  exemption. 

summary:  This  document  grants  in  full 
the  petition  of  Nissan  NorUi  America, 
Inc.,  (Nissan)  for  an  exemption  of  a 
high-theft  line  (codenamed  "Model  M") 
bom  the  parts-marking  requirements  of 
the  Federal  motor  vehicle  theft 
prevention  standard.  This  petition  is 
granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements  of  the  Theft 
Prevention  Standard.  Nissan  requested 
confidential  treatment  for  its 
information  and  attachments  submitted 
in  support  of  its  petition.  The  agency 
will  address  Nissan's  request  for 
confidential  treatment  in  a  separate 
letter. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  the 
(confidential)  model  year. 

FOR  FURTHER  IWK>RMATK)N  CONTACT:  Ms. 
Rosalind  Proctor.  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW,  Washington  DC      i 
20590.  Ms,  Proctor's  phone  niunber  is 
(202)  366-0846.  Her  fax  number  is  (202) 
493-2290.  I 
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SUPPLEMENTARY  INFORMATION:  In  a 
petition  dated  June  21.  2001,  Nissan 
North  America,  Inc.  (Nissan),  requested 
exemption  from  the  parts-marking 
requirements  of  the  dieft  prevention 
standard  for  a  motor  vehicle  line.  The 
nameplate  of  the  line  and  the  model 
year  of  introduction  are  confidential. 
The  petition  requested  an  exemption 
from  parts-marking  pursuant  to  49  CFR 
543,  Exemption  &t>m  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire 
vehicle  line. 

Based  on  the  evidence  submitted  by 
Nissan,  the  agency  believes  that  the 
antitheft  device  for  the  Nissan  "Model 
M"  vehicle  line  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
theft  prevention  standard  (49  CFR  part 
541). 

Section  33106(b)(2)(D)  of  title  49, 
United  States  Code,  authorized  the 
Secretary  of  Transportation  to  grant  an 
exemption  from  the  parts-marking 
requirements  for  not  more  than  one 
additional  line  of  a  manu&ctiirer  for 
MYs  1997-2000.  However,  it  does  not 
address  the  contingency  of  what  to  do 
after  model  year  2000  in  the  absence  of 
a  decision  imder  Section  33103(d).  49 
U.S.C.  33103(d)(3)  states  that  the 
nimiber  of  lines  for  which  the  agency 
can  grant  an  exemption  is  to  be  decided 
after  the  Attorney  General  completes  a 
review  of  the  effectiveness  of  antitheft 
devices  and  finds  that  antitheft  devices 
are  an  effective  substitute  for  parts- 
marking.  The  Attorney  General  has  not 
yet  made  a  finding  and  has  not  decided 
the  number  of  lines,  if  any.  for  which 
the  agency  vhll  be  authorized  to  grant 
an  exemption.  Upon  consultation  with 
the  Department  of  Justice,  we 
determined  that  the  appropriate  reading 
of  Section  33103(d)  is  that  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  may  continue  to  grant  parts- 
marking  exemptions  for  not  more  than 
one  additional  model  line  each  year,  as 
specified  for  model  years  1997-2000  by 
49  U.S.C.  33106(b)(2)(C).  This  is  the 
level  contemplated  by  the  Act  for  the 
period  before  the  Attorney  General's 
decision.  The  final  decision  on  whethw 
to  continue  granting  exemptions  will  be 
made  by  the  Attorney  General  at  the 
conclusion  of  the  review  pursuant  to 
Section  330103(d)(3). 

Nissan's  submittal  is  considered  a 
complete  petition,  as  required  by  49 
CFR  543.7,  in  that  it  meets  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
$  543.6.  Nissan  requested  confidential 
treatment  for  the  information  submitted 


in  support  of  its  petition.  The  agency 
will  address  Nissan's  request  for 
confidential  treatment  in  a  separate 
letter. 

In  its  petition.  Nissan  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line.  This  antitheft  device 
includes  an  engine-immobilizer  and 
alarm  system.  The  antitheft  device  is  a 
passive  system,  and  is  activated  by 
turning  the  ignition  switch  to  the  "OFF" 
position  using  the  proper  ignition  key. 

In  order  to  ensure  the  rehability  and 
durability  of  the  device,  Nissan 
conducted  tests  based  on  its  own 
specified  standards.  Nissan  provided  a 
detailed  list  of  tests  conducted  and 
believes  that  its  device  is  reliable  and 
durable  since  the  device  complied  with 
its  specified  requirements  for  each  test. 

Nissan  compared  the  device  proposed 
for  its  vehicle  line  with  devices  which 
NHTSA  has  determined  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts-marking 
requirements.  Nissan  stated  that  its 
proposed  device  is  functionally 
equivalent  to  the  systems  used  in 
previous  vehicle  lines  which  were 
deemed  effective  and  granted 
exemptions  from  the  parts-marking 
requirements  of  the  theft  prevention 
standard.  Additionally,  theft  data  have 
indicated  a  decline  in  theft  rates  for 
vehicle  lines  that  have  been  equipped 
with  antitheft  devices  similar  to  that 
which  Nissan  proposes  to  install  on  the 
new  line. 

On  the  basis  of  this  comparison, 
Nissan  has  concluded  that  the  proposed 
antitheft  device  is  no  less  effective  than 
those  devices  installed  on  lines  for 
which  NHTSA  has  already  granted  full 
exemption  from  the  parts-marking 
requirements. 

Based  on  the  evidence  submitted  by 
Nissan,  the  agency  believes  that  the 
antitheft  device  for  the  Nissan  vehicle 
line  is  likely  to  be  as  effective  in 
reducing  and  detraring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements  of  the  Theft 
Prevention  Standard  (49  CFR  541). 

The  agency  concludes  that  the  device 
will  provide  five  of  the  types  of 
performance  listed  in  §  543.6(a)(3): 
Promoting  activation:  attracting 
attention  to  the  efforts  of  unauthorized 
persons;  preventing  defeat  or 
circumvention  of  the  device  by 
imauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 
As  required  by  49  U.S.C.  33106  and 
49  CFR  part  543.6(a)(4)  and  (5),  the 


agency  finds  that  Nissan  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Nissan  provided  about  its 
device,  much  of  which  is  confidential. 
This  confidential  information  included 
a  description  of  reliability  and 
functional  tests  conducted  by  Nissan  for 
the  antitheft  device  and  its  component's. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Nissan's  petition 
for  exemption  for  its  vehicle  line  from 
the  parts-marking  requirements  of  49 
CFR  part  541.  The  agency  notes  that  49 
CFR  part  541.  appendix  A-1,  identifies 
those  lines  that  are  exempted  from  the 
Theft  Prevention  Standard  for  a  given 
model  year.  Advanced  listing,  including 
the  release  of  future  product 
nameplates,  is  necessary  in  order  to 
notify  law  enforcement  agencies  of  new 
models  exempted  from  the  parts- 
marking  requirements  of  the  Theft 
Prevention  Standard.  Therefore,  since 
Nissan  has  been  granted  confidential 
treatment  for  its  vehicle  line,  the 
confidential  status  of  the  vehicle  line 
will  be  protected  until  the  introduction 
of  its  vehicle  line  into  the  market  place. 
At  that  time.  Appendix  A-1  will  be 
revised  to  reflect  the  nameplate  of 
Nissan's  exempted  vehicle  line. 

If  Nissan  decides  not  to  use  the 
exemption  for  this  line,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  the  line  must  be  fully 
marked  according  to  the  requirements 
under  49  CFR  parts  541.5  and  541.6 
(marking  of  major  component  parts  and 
renlacement  parts). 

NHTSA  notes  that  if  Nissan  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line's  exemption  is  based.  Further,  part 
543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  that  part 
543.9(c)(2)  could  place  on  exempted 
vehicle  manulactiirers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
itunimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
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might  be  cliaracterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify.  I 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  October  18,  .2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-26811  Filed  10-23-01;  8:45  am) 

■LLMQ  COOe  4»10-S»-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request  | 

October  18,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  23, 
2001  to  be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0034. 

Form  Number:  POD  315, 

Type  of  Review:  Extension. 

Title:  Depositor's  Application  to 
Withdraw  Postal  Savings. 

Description:  This  form  is  prepared  by 
the  applicant  for  payment  of  a  Postal 
Savings  Account.  This  form  is  used  to 
identify  the  depositor  and  ensure  that 
payment  is  made  to  the  proper  person. 
POD  form  was  formerly  used  by  the  Post 
Office  Department  for  processing 
payments  when  payments  of  accounts 
were  their  responsibility. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

rrequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
350  hours. 
Clearance  Officer:  Juanita  Holder, 

Financial  Management  Service,  3700 

East  West  Highway,  Room  144,  PGP 

n,  Hyattsville,  MD  20782 
OMB  Reviewer  Alexander  T.  Himt 

(202)  395-7860,  Office  of 


Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  01-26804  Filed  10-23-01;  8:45  am] 

HLUNG  COOE  4aiO-3»-P 


DEPARTMENT  OF  THE  TREASURY 

SulMnission  for  OMB  Review; 
Comment  Request 

October  16,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  23, 
2001  to  be  assured  of  consideration. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0337. 

Recordkeeping  Requirement  ID    ■ 
Number:  ATP  REC  5150/1. 

Type  of  Review:  Extension. 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Denatured  Spirits. 

Description:  Denatured  Spirits  are 
used  for  nonbeverage  industrial 
purposes  in  the  manufacture  of  personal 
household  products.  Records  ensure 
spirits  accountability.  Tax  revenue  and 
public  safety  are  protected. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Govenunent. 

Estimated  Number  of  Recordkeepers: 
3,111. 

Estimated  Burden  Hours  Per 
Recordkeeper:  0. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OMB  Number:  1512-0363. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5210/6. 

Type  of  Review:  Extension. 

Title:  Tobacco  Products 
Manufacturers — Supporting  Records  for 
Removals  for  the  Use  of  the  United 
States. 

Description:  Used  by  tobacco  products 
manufecturers  to  record  removals  of 


tobacco  products  for  use  of  the  United 
States.  Used  by  ATF  to  verify  that 
removals  were  tax  exempt.  Needed  to 
trace  transactions  for  protection  of  the 
revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
101. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  505  hours. 

OMB  Number:  1512-0373, 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5400/3. 

Type  of  Review:  Extension. 

Title:  RECORDS  AND  SUPPORTING 
DATA:  Importation,  Receipt,  Storage, 
and  Disposition  by  Licensed  Explosives 
Manufacttirers,  Importers,  Dealers,  and 
Users. 

Description:  These  records  show  daily 
activities  in  the  importation, 
manufacture,  receipt,  storage,  and 
disposition  of  all  explosive  materials 
covered  under  18  U.S.C.  Chapter  40. 
The  records  are  used  to  show  where  and 
to  whom  explosives  materials  are  sent, 
thereby  ensuring  that  any  diversions 
will  be  readily  apparent  and,  if  lost  or 
stolen,  ATF  will  be  immediately 
notified. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
10,519. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  132,754  hours. 

OMB  Number:  1512-0391. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5210/10. 

Type  of  Review:  Extension. 

Title:  Tobacco — ^Record  of  Disposition 
of  More  than  60,000  Qgarettes  in  a 
Single  Transaction. 

Inscription:  Records  must  be 
maintained  by  tobacco  products 
manufacturers  and  cigarette  distributors 
showing  details  of  large  cigarette 
transactions.  The  records  are  also  used 
to  trace  the  movement  of  contraband 
cigarettes  and  helps  curtail  the  illicit 
tr^c  in  cigarettes  between  states. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
9,500. 

Estimated  Burden  Hours  Per 
Recordkeeper:  120  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden- 1,140,000  hours. 
Clearance  Officer:  Frank  Bowers  (202) 

927-6930,  Bureau  of  Alcohol, 
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Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 
OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-26805  Filed  10-23-01;  8:45  am) 
NumG  cooc  4ro-3i-p 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  16,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  23, 
2001  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1752. 

fle venue  Procedure  Number:  Revenue 
Procedure  2001-42. 

Type  of  Review:  Extension. 

Title:  Modified  Endowment  Contract 
Correction  Program  Extension. 

Description:  This  revenue  procedure 
allows  issuers  (life  insurance 
companies)  to  remedy  inadvertent  non- 
egregious  failures  to  comply  with  the 
modified  endowment  rules  set  forth  in 
section  7702A  of  the  Internal  Revenue 
Code. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Respondent:  100  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

Clearance  Officer:  Garrick  Shear, 
■  Internal  Revenue  Service.  Room  5244, 

1111  Constitution  Avenue,  NW.. 

Washington,  DC  20224. 
OMB  Reviewer:  Alexander  T.  Hunt 

(202)  395-7860,  Office  of 


Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  01-26806  Filed  10-23-01;  8:45  am) 

MLLMQ  COOE  4t30-01-P 

DEPARTMENT  OF  THE  TREASURY 

intsmal  Revenue  Servics 

Advisory  Group  to  ttie  internal 
Revenue  Service;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTKM:  Notice. 

SUMMARY:  The  Information  Reporting 
Program  Advisory  Committee  (IRPAC) 
will  hold  a  public  meeting  on  Thursday, 
November  1.  2001. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lorenza  Wilds,  Office  of  National  Public 
Liaison,  CL:NPL:PAC,  Room  7565  IR. 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  Telephone: 
202-622-6440  (not  a  toll-free  number). 
E-mail  address:  public_liaison@irs.gov. 
SUPPLEMENTARY  INFORMATION:  By  notice 
herein  given,  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988),  a 
public  meeting  of  the  IRPAC  will  be 
held  on  Thursday,  November  1,  2001, 
from  9  a.m.  to  4  p.m.  in  Room  3313, 
main  Internal  Revenue  Service  building. 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  Issues  to  be 
discussed  include:  TIN  matching 
system/automatic  penalty  waiver; 
questionable  W-4s;  gross  proceeds  on 
periodic  payment  of  principal  on  debt 
obligation:  affiliate  taxpayer  sharing  W- 
8/W-9;  enforcement  of  social  security 
card  presentation;  recommendations  to 
reporting  requirements  for  SEP/SARSEP 
plans;  uniformity  of  payees  copy  of 
schedule  K-1  (Form  1065);  and  attorney 
reporting  regulations.  Reports  fit)m  the 
foiu-  IRPAC  sub-groups.  Wage  & 
Investment/Small  Business/ Self 
Employed,  Large  and  Mid-Size 
Business,  Tax  Exempt  and  Government 
Entities  and  Multi-Interest  will  also  be 
presented  and  discussed.  Last  minute 
agenda  changes  may  preclude  advance 
notice.  The  meeting  room 
accommodates  approximately  50 
people,  IRPAC  members  and  Internal 
Revenue  Service  officials  inclusive.  Due 
to  limited  seating  and  security 
requirements,  please  call  Lorenza  Wilds 
to  confirm  your  attendance.  Ms.  Wilds 
can  be  reached  at  (202)  622-6440. 
Attendees  are  encouraged  to  arrive  at 
least  30  minutes  before  the  meeting 


begins  to  allow  sufficient  time  for 
purposes  of  security  clearance.  Please 
use  the  main  entrance  at  1111 
Constitution  Avenue  to  enter  the 
building. 

Should  you  wish  the  IRPAC  to 
consider  a  written  statement,  please  call 
(202)  622-6440,  or  vmte  to:  Internal 
Revenue  Service,  Office  of  National 
Public  Liaison,  CL:NPL:PAC.  1111 
Constitution  Avenue,  NW.,  Room  7565 
IR,  Washington,  DC  20224,  or  e-mail: 
public liaison@irs.gov. 

Dated:  October  16,  2001. 
Nancy  A.  Thoma, 

Designated  Federal  Official,  Acting  Director, 
National  Public  Liaison. 

(FR  Doc.  01-26807  Filed  10-23-01;  8:45  am] 
BHJJNG  COOE  Oao-Ol-P 


DEPARTMENT  OF  THE  TREASURY 
intemel  Revenue  Service 
Notice  of  Open  Meeting 

ACTION:  Notice, 

SUMMARY:  An  open  meeting  of  the 
Pacific-Northwest  Citizen  Advocacy 
Panel  will  be  held  in  Seattle, 
Washington, 

DATES:  The  meetings  will  be  held  Friday 
November  16,  2001  and  Saturday 
November  17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  )udi 
L.  Nicholas  at  1-888-912-1227  or  206- 
220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday 
November  16,  2001,  from  9  a.m.  to  4:30 
p.m.  at  the  )ackson  Federal  Building 
located  at  915  Second  Avenue,  Room 
3442,  Seattle.  WA,  98714;  Saturday, 
November  17,  2001.  bom  9  a.m.  to  Noon 
at  the  Port  of  Seattle.  Pier  69 
Conunission  Chambers  located  at  2711 
Alaskan  Way,  Seattle.  Washington. 

The  public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  Judi  L. 
Nicholas,  CAP  Office.  915  2nd  Avenue. 
Room  442.  Seattle.  WA  98174.  Due  to 
limited  conference  space,  notification  of 
intent  to  attend  the  meeting  must  be 
made  with  Judi  L.  Nicholas.  Ms. 
Nicholas  can  be  reached  at  1-888-912- 
1227  or  206-220-6096. 

The  Agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 
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Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 


Dated:  October  1,  2001. 
Cindy  Vanderpool, 

Director,  CAP.  Communications  and  Liaison. 
(FR  Doc.  01-26808  Filed  10-23-01;  8:45  ami 

■LLMO  CODE  4«3(Mn-P 

DEPARTMENT  OF  THE  TREASURY 

brtamal  Revenue  Service 

Open  Meeting  of  The  Florida  Citizen 
Advocaqf  Panel 

action:  Notice. 

summary:  An  open  meeting  of  the 
Florida  Citizen  Advocacy  Panel  will  be 
held  in  Sunrise  CAP  Office,  Florida. 
DATES:  The  meeting  wrill  be  held  Friday, 
November  16.  2001,  and  Saturday, 
November  17.  2001. 
FURTHER  INFORMATION  CONTACT:  Nancy 
Ferree  at  1-888-912-1227,  or  954-423- 
7973. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
November  16.  2001.  from  6  p.m.  to  9 
p.m.  and  Saturday.  November  17,  2001, 
from  9  a.m.  to  12  p.m,  at  Sunrise  CAP 
Office,  7771  W  Oakland  Park  Boulevard 
Suite  225,  Sunrise.  Florida  33351.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  10  minutes.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
»  or  954-423-7973,  or  write  Nancy 
Ferree,  CAP  Office,  7771  W.  Oakland 
Park  Blvd.  Rm.  225.  Sunrise.  FL  33351. 
or  e-mail  firstcapsfl@mindspring.com. 
Due  to  limited  conference  space, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Nancy 
Ferree.  Ms.  Ferree  can  be  reached  at  1- 
88»-912-1227  or  954-423-7973,  or  e- 
mail  firstcapsfl@mindspring.com. 

The  agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  October  17.  2001. 
Cindy  Vanderpool, 
Director.  CAP,  Communications  and  Liaison. 
|FR  Doc.  01-26809  Filed  10-23-01;  8:45  ami 
HJJNQ  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  December  24,  2001. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518;  or  send 
an  e-mail  to 

infocoUection.commen  ts®ots.  treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  hitemet  Site  at 
www.ots.gov.  In  addition,  interested 
persons  may  inspect  comments  at  the 
Public  Reference  Room.  1700  G  Street, 
NW.,  by  appointment.  To  make  an 
appointment,  call  (202)  906-5922,  send 
an  e-mail  to  publicinfo@ots.treas.gov,  or 
send  a  facsimile  transmission  to  (202) 
906-7755. 

FOR  FURTHER  INFORMATION  CONTACT:  Yop 
can  request  additional  information 
about  this  proposed  information 
collection  from  Deborah  Goddard, 
Program  Analyst  (Compliance), 
Compliance  Policy  and  Specialty 
Examinations,  (202)  906-6438.  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPt^MENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 


OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 
technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  Loans  in  Areas 
Having  Special  Flood  Hazards. 

OMB  Number:  1550-0088. 

Form  Number:  N/A. 

Regulation  requirement:  12  CFR  572. 

Description:  Lending  institutions  are 
required  by  statute  and  OTS  regulations 
to  use  the  standard  flood  hazard 
determination  form  developed  by  FOiA 
when  determining  whether  propierty 
securing  the  loan  is  or  will  be  located 
in  a  special  flood  hazard  and  b  required 
to  retain  a  copy  of  the  ( 

Type  of  Review:  Renewal 

Affected  Public:  Saving . 
and  Savings  Banks. 

Estimated  Number  -•/ ' 
1,035. 

Estimated  Frequency  < 
Annually. 

Estimated  Burden  Hours  pa- 
Response:  .25  hours. 

Estimated  Total  Burden:  27.168.75 
hours. 

Clearance  Officer:  Sally  W.  Watts. 
(202)  906-7380,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW.. 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  18,  2001. 
Deborah  Dakin. 

Deputy  Chief  Counsel,  Regulations  and 
Legislation  Division. 

[FR  Doc.  01-26735  Filed  10-23-01;  8:45  am] 
BUJNQ  COOC  6720-01-^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Food  and  Drug  Administration 
[DodMt  No.  98N-0046] 


Annual  Comprehensive  List  of 
Guidance  Documents  at  the  Food  and 
Drug  Administration 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  its 
annual  comprehensive  list  of  all 
guidance  documents  currently  in  use  at 
die  agency.  This  list  is  being  published 
under  21  CFR  10.115(n)(2)  of  FDA's 
regulation  on  Good  Guidance  Practices 
(G^Ps).  This  list  is  intended  to  inform 
the  public  of  the  existence  and 
availability  of  all  of  our  current 
guidance  documents.  It  also  provides 
information  on  guidance  documents 
that  have  been  added  or  withdrawn  in 
the  past  year. 

DATES:  We  welcome  general  comments 
on  this  list  and  on  agency  guidance 
documents  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 


{HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov.dockets/ecomments.  We 
have  provided  information  in  the  tables 
below  on  where  to  obtain  a  single  copy 
of  any  of  the  guidance  documents  listed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Kimbrough,  Office  of  Policy, 
Planning,  and  Legislation  (HF-26),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
3480. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

We  published  our  final  rule  on  GGPs 
in  the  Federal  Register  of  September  19, 
2000  (65  FR  56468),  and  they  became 
effective  October  19,  2000.  GGPs  are 
intended  to  ensure  involvement  of  the 
public  in  the  development  of  guidance 
dociunents,  and  to  enhance 
understanding  of  the  availability, 
nature,  and  legal  effect  of  such 
guidance.  We  committed  in  the  GGPs  to 
publishing  annually  a  comprehensive 
list  of  guidance  documents.  This  list 
updates  a  comprehensive  list  published 
July  21 ,  2000  (65  FR  45428). 

The  following  comprehensive  list 
identifies  all  final  guidances  that  have 


been  issued  and  are  in  use,  and  all  draft 
guidances  that  have  been  distributed  for 
comment  and  not  for  implementation. 
Any  guidances  that  have  been 
withdrawn  this  year  are  also  listed.  We 
have  organized  the  documents  by  the 
issuing  Center  or  Office  within  FDA, 
and  we  have  identified  the  pertinent 
intended  users  or  regulatory  activities. 
The  dates  in  the  list  refer  to  the  date  we 
issued  the  guidances  or,  where 
applicable,  the  last  date  we  revised  a 
dociiment.  Because  each  issuing  Center 
or  Office  maintains  its  own  database, 
there  are  slight  variations  in  the  way  in 
which  they  provide  information  on  the 
tables  below. 

The  following  most  frequendy  used 
Internet  sites  for  agency  guidances  are 
provided  for  future  reference: 

CBER:  http://www.fda.gov/cber/ 
guidelines.htm 

CDER:  http://www.fda.gov/cder/ 
guidance/index.htm 

CDRH:  http://www.fda.gov/cdrh/ 
guidance.html 

CFSAN:  http://www.cfsan.fda.gov/ 
dms/guidance.html 

CVM:  http://www.fda.gov/cvm/ 
guidance/published. htm#documents 

ORA:  http://www.fda.gov/ora/ 
compliance — ;ref 


II.  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER) 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Interpretative  Guidelines  of  tfx 
Plasma  (Human)  Standards 

s  Soured 

October  2.  1973 

FDA  Regulated  Industry 

Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologics  Evaluation  and  Re- 
search (CBER),  Food  and  Dmg  Adminis- 
tration, 1401  Rockville  Pike,  Rockville,  MD 
20852-1448,  1-800-835-4709  or  301- 
827-1800,  FAX  Information  System:  1- 
888-CBER-FAX  (within  U.S.)  or  301- 
827-3844  (outside  U.S.  and  local  to 
Rockville,  MD).  Internet  access:  http:// 
www.fda.gov/cber 

Guidelines  for  Reviewing  Amendments  to  , 
Indude  Plasmapheresis  of  Hemophiliacs 

July  20,  1976 

Do 

Do 

Package  Insert:  Immune  Semm  Globulin 
(Human) 

March  30.  1978 

Do 

Do 

Giwtelines  for  Interpretation  of  Potency 
Test  Results  for  All  Forms  of  Adsorbed 
Diphtheria  and  Tetanus  Toxoids 

April  12,  1979 

Do 

Do 

Guidelines  for  Immunization  of  Source 
Plasma  (Human)  Dorwrs  With  Blood 

Junel,  1980 

Do 

Do 

Collection  of  Hunnan  Leukocytes  for  Fur- 
ther Manufactunng  (Source  Leukocytes) 

January  28,  1981 

Do 

Do 

Platelel  Testing  Guidelines— Approval  of 
New  Procedures  and  Equiprnent 

July  1,1981 

Do 

Do 
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II.  Guidance  Documents  Issued  by  the  Center  for  Bkxogics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Revised  Guideline  for  Adding  Heparin  to 
Empty  Containers  for  Collectton  of 
Heparinized  Source  Plasma  (Human) 

August  1,1981 

Do 

Do 

Requirements  for  Infrequent  Plasma- 
pheresis Donors 

August  27.  1982 

Do 

Do 

Recommendattons  to  Decrease  the  Risk  of 
Transmitting  AIDS  From  Plasma  Donors 

March  24.  1983 

Do 

Do 

PTC  in  the  Manufacture  of  In  Vitro 
Monockmal  Antibody  Products  Subject  to 
LKensure 

June  20.  1963 

Do 

Do 

Draft  PTC  in  the  Productkxi  and  Testing  of 
Interferon  Intended  for  lnvestigatk>nai 
Use  in  Humans  (Interferon  Test  Proce- 
dures) 

July  28,  1983 

Do 

Do 

interstate  Shipment  of  Interferon  for  Inves- 
tigatkxial  Use  in  Laboratory  Research 
Animals  or  Tests  in  Vitro 

November  21. 1983 

Do 

Do 

Defenal  of  Blood  Donors  Who  Have  Re- 
ceived the  Drug  Accutane  (Isotretinoin/ 
Roche);  13<is-retinoic  acM) 

February  28,  1984 

Do 

Do 

Equivalent  Methods  for  Compatibility  Test- 
ing 

December  14,  1984 

Do 

Do 

Plasma  Derived  From  Therapeutk:  Plasma 
Exch€mge 

December  14,  1984 

Do 

Do 

Draft  PTC  in  the  Productton  and  Testing  of 
New  Drugs  and  Bk)k>gicals  Produced  by 
Recombinant  DNA  Technotogy 

April  10,  1985 

Do 

Do 

Gukleiines  for  Meningococcal  Poly- 
saccharide Vaccines 

July  17,  1985 

Do 

Do 

Gukleline  for  the  Uniform  Labeling  of  RIood 
and  Bkx)d  Compor)ents 

August  1.  1985 

Do 

Do 

Recommended  Methods  for  Short 
Ragweed  Pollen  Extracts 

November  1,  1985 

Do 

Do 

Reduction  of  the  Maximum  Platelet  Stor- 
age Period  to  5  Days  in  an  Approved 
Container 

June  2.  1986 

Do 

Do 

To  In  Vitro  Diagnostic  Reagent  Manufac- 
turers: Guklance  on  the  Labeling  of 
Human  Bkxxl  Derived  in  Vitro  Diagnostic 
DevKes  in  Regard  to  Labeling  for 
HTLV-III/LAV  Antibody  Testing 

December  6,  1986 

Do 

Do 

Guideline  for  Submitting  Doajmentatkm  for 
the  Stability  of  Hunnan  Dnjgs  and  Rio- 
k>gKS 

February  1, 1987 

Do 

Do 

Gukleline  for  Submitting  Documentatkm  for 
Packaging  for  Human  Dnjgs  and  Bk>- 
1     logics 

February  1, 1967 

Do 

Do 

Gukleline  on  General  Principles  of  Process 
ValklatKm 

May  1,1987 

Do 

Do 

Gukleiine  on  Sterile  Drug  Products  Pro- 
duced by  Aseptic  Processing 

June  1,  1967 

Do 

Do 
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II.  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER>— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Deferral  of  Donors  Who  Have  Received 
Human  Pituitary-Derived  Growtti  Hor- 
nwne 

November  25,  1987 

Do 

Do 

niiideiine  on  Validation  of  the  Limulus 
Amebocyte  Lysate  Test  as  an  End-Prod- 
uct Endotoxin  Test  for  Human  and  Ani- 
mal Parenteral  Drugs,  Biological  Prod- 
ucts, and  Medical  Devices 

December  1,  1987 

Do 

Do 

Recommendations  for  the  Management  of 
Donors  and  Units  That  Are  Initially  Reac- 
tive for  Hepatitis  B  Surface  Antigen 
(HBsAg) 

December  2, 1987 

Do 

Do 

Extension  of  Dating  Period  fof  Storage  of 
Red  Blood  Cells,  Frozen 

December  4,  1987 

Do 

Do 

To  Licensed  In  Vitro  Diagnostic  Manufac- 
turers; Handling  of  Human  Blood  Source 
Materials 

December  23,  1987 

Do 

Do 

Recommendations  for  Implementation  of 
Computerization  in  Blood  Establishments 

April  6,  1988 

Do 

Do 

Control  of  Unsuitable  Blood  and  Blood 
Components 

April  6,  1988 

Do 

•Do 

Discontinuance  of  Preiicensing  Inspection 
for  Immunization  Using  Licensed  Tet- 
anus Toxoid  and  Hepatitis  B  and  Rabies 
Vaccines 

July  7,  1988 

Do 

Do 

-Physician  Substitutes 

August  15,  1988 

Do 

Do 

To  Licensed  Manufacturers  of  Blood 
Grouping  Reagents:  Criteria  for  Exemp- 
tion of  Lot  Release 

August  26,  1988 

Do 

Do 

Revised  Guideline  for  the  Colection  of 
Platelets,  Pheresis 

October  7,  1988 

Do 

Do 

. T 

To  Manufacturers  of  HTLV-I  Antibody  Test 
Kits.  Antibody  to  Human  T-Cell 
Lymphotropic  Vims,  Type  1  (HTLV-i)  Re- 
leasePanel  1 

October  18,  1988 

Do 

Do 

Draft  Guideline  for  the  Design  of  Clinical 
Trials  for  Evaluation  of  Safety  and  Effi- 
cacy of  Allergenic  Products  for  Thera- 
peutic Uses 

l^vemberl.  1988 

Do 

Do 

HTLV-I  Antibody  Testing 

f^ovember  29,  1988 

Do 

Do 

Use  of  Recombigen  HIV-1  LA  Test 

Febnjary  1,  1969 

Do 

Do 

Guidelines  lor  Release  of  Pneumococcal 
Vaccine,  Polyvalent 

February  1,  1989 

Do 

Do 

Guidance  for  Autologous  Blood  and  Blood 
Components 

March  15,  1989 

Do 

Do 

HTLV-I  Antibody  Testing 

July  6,  1989 

Do 

Do 

Use  of  Recombigen  HIV-1  Latex  Aggluti- 
nation (LA)  Test 

August  1,1989 

Do 

Do 

Draft  PTC  in  the  Manufacture  and  Clinical 
Evaluation  of  In  Vitro  Tests  to  Detect 
Antibodns  to  Human  Immunodeficiency 
Virus  Type  1  (1989) 

August  8.  1969 

Do 

Do 
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II.  GUIDANCE  DOCUMENTS  ISSUED  BY  THE  CENTER  FOR  BlOLOGICS  EVALUATION  AND  RESEARCH  (CBER>— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

PTC  in  the  Collection,  Processing  and 
Testing  of  Ex  Vivo  Activated  Mononu- 
clear Leukocytes  for  Administration  to 
Humans 

August  22.  1989 

Do 

Do 

Information  Relevant  to  the  Manufacture  of 
Acellular  Pertussis  Vaccine 

August  23,  1989 

Do 

Do 

FDA  Regulated  Industries  for  Drug  Master 
Files 

September  1,1989 

Do 

Do 

Requirements  for  Computerization  of  RInod 
Establishments 

September  8,  1989 

Do 

Do 

Abbott  Laboratories'  HIVAG-1  Test  for 
HIV-1  Antigen(s)  Not  Recomniended  for 
Requirements  for  Computerization  of 
Blood  Establishments 

X)ctober4, 1969 

Do 

Do 

Guideline  for  Collection  of  Blood  or  Blood 
Products  From  Donors  With 
PositiveTests  for  Infectious  Disease 
Markers  ("High  Risk"  Donors) 

October  26,  1989 

Do 

Do 

« 

Moisture  in  Dried  Biotogical  Products 

January  1.  1990 

Do 

Do 

Autotogous  Bk)od  Collection  and  Proc- 
essing Procedures 

Febnjary  12, 1990 

Do 

Do 

Cytokine  and  Growth  Factor  Pre-Pivotal 
Trial  Information  Package 

April  2.  1990 

Do 

Do 

Use  of  Genetic  Systems  HIV-2  EIA 

June  21. 1990 

Do 

Do 

PTC  in  the  Safety  Evaluation  of  Hemo- 
gtobin-Based  Oxygen  Carriers 

August  21. 1990 

Do 

Do 

Gukjeline  on  the  Preparation  of  Investiga- 
tk>nal  New  Dnjg  Products  (Human  and 
Animal) 

March  1.  1991 

Do 

Do 

FDA  Request  for  Information  on  Bkxxl 
Storage  Patterns  and  Red  Cell  Contami- 
nation by  Yersinia  Enterocolitica 

March  15,  1991 

Do 

Do 

Revisk)n  to  October  26,  1989,  Gukleline 
for  Collection  of  Bkxxl  or  Bkxxl  Products 
From  Donors  With  Positive  Tests  for  In- 
fectkxjs  Disease  Martters  (High  Risk  Do- 
nors) 

March  17,  1991 

Do 

Do 

Defk^iendes  Relating  to  the  Manufacture  of 
Bkxxl  and  Bkxxl  Components 

March  20.  1991 

Do 

Do 

Responsibflities  of  Bkxxl  Establishments 
Related  to  Errors  and  Accklents  in  the 
Manufacture  of  Bkxxl  and  Bkxxl  Compo- 
nents 

March  20,  1991 

Do 

Do 

To  Btotogk:  Product  Manufacturers— Con- 
trolling Materials  of  Bovine  or  Ovine  Ori- 
gin 

May  3,  1991 

Do 

Do 

FDA  Recommendattons  Concerning  Test- 
ing for  Antibody  to  Hepatitis  B  Core  Anti- 
gen (Anti-HBc) 

September  10,  1991 

Do 

Do 

Disposition  of  Bkxxl  Products  Intended  for 
Autotogous  Use  That  Test  Repeatedly 
Reactive  for  Antt-HCV 

September  11. 1991 

Do 

Do 
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II.  Guidance  DocuMErrrs  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy"  of  the 
Document 

Clarification  of  FDA  Recommendations  for 
Donor  Deferral  and  Product  Distribution 
Based  on  ttie  Results  of  Syphilis  Testing 

December  12,  1991 

Do 

Do 

Recommended  Mettrods  for  Blood  Group- 
ing Reagents  Evaluation 

March  1,1992 

Do 

Do 

Recommended  Methods  for  Evaluating  Po- 
tency, Specificity  and  Reactivity  of  Anti- 
Human  Globulin 

March  1,  1992 

Do 

Do 

PTC  in  the  Design  and  Implementation  of 
Field  Trials  for  Blood  Grouping  Reagents 
and  Anti-Human  Globulin 

March  1,  1992 

Do 

Do 

PTC  in  the  Manufacture  of  In  Vitro 
Monoclonal  Antibody  Products  for  Fur- 
ther Manufacturing  into  Blood  Grouping 
Reagent  and  Anti-Human  Globulin 

March  1.  1992 

Do 

Do 

Supplement  to  the  PTC  in  the  Production 
and  Testing  of  New  Drugs  and 
Biologicais  Produced  by  Recombinant 
DNA  Technology:  Nucleic  Acid  Charac- 
terization and  Genetic  Stability 

April  6,  1992 

Do 

Do 

Revised  Recommendations  for  the  Preven- 
tion of  Human  Immunodeficiency  Virus 
(HIV)  Transmission  by  Blood  and  Blood 
Products 

April  23,  1992 

Do 

Do 

Use  of  Fluorognost  HIV-1 
Immunofluorescent  Assay  (IFA) 

April  23,  1992 

Do 

Do 

Revised  Recommendations  for  Testing 
Whole  Blood,  Blood  Components, 
Source  Plasma  and  Source  Leukocytes 
for  Antibody  to  Hepatitis  C  Virus  En- 
coded Antigen  (Anti-HCV) 

April  23,  1992 

Do 

Do 

> 

Exemptions  to  Permit  Persons  With  a  His- 
tory of  Viral  Hepatitis  Before  the  Age  of 
Eleven  Years  to  Serve  as  Donors  of 
Whole  Blood  and  Plasma;  Alternative 
Procedures.  21  CFR  640.120 

April  23,  1992 

Do 

Do 

Changes  in  Equipment  for  Processing 
Blood  Donor  Samples 

July  21.  1992 

Do 

Do 

Nomendature  for  Monoclonal  Blood 
Grouping  Reagents 

September  28. 1992 

Do 

Do 

Volume  Limits  for  Automated  Collection  of 
Source  Plasma 

November  4,  1992 

Do 

Do 

FDA's  Policy  Statement  Concerning  Coop- 
erative Manufacturing  Anangements  for 
Licensed  Biologics 

November  25.  1992 

Do 

Do 

Revision  of  October  7. 1968.  Memo  Con- 
cerning Red  Blood  Cell  Immunization 
Programs 

December  16,  1992 

Do 

Do 

Draft  PTC  in  the  Characterization  of  Ceil 
Lines  Used  to  Produce  Biologicais 

July  12.  1993 

Do 

Do 

CBER  Refusal  to  File  (RTF)  Guidance  for 
Product  and  Establishment  License  Ap- 
plications 

July  12,  1993 

Do 

Do 
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II..  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  ttie 
Document 

Guidance  on  Altematives  to  Lot  Release 
for  Licensed  Biological  Products 

July  20,  1993 

Do 

Do 

Recommendations  Regarding  License 
Amendments  and  Procedures  for 
Gamma  Irradiation  of  Blood  Products 

July  22,  1993 

Do 

Do 

Defenal  of  Blood  and  Plasma  Donors 
Based  on  Medications 

July  28.  1993 

Do 

Do 

Revised  Recommendations  for  Testing 
Whole  Blood,  Blood  Components, 
Source  Plasma  and  Source  Leukocytes 
for  Antibody  to  Hepatitis  C  Vims  En- 
coded Antigen  (Anti-HCV) 

August  19,  1993 

• 

Do 

Do 

Changes  in  Administrative  Procedures 

September  9,  1993 

Do 

Do 

To  Sponsors  of  INDs  Using  Retroviral  Vec- 
tors 

September  20.  1993 

Do 

Do 

Draft  Guideline  for  the  Validation  of  Bkwd 
Establishment  Computer  Systems 

September  28.  1993 

Do 

Do 

Methods  of  the  Allergenic  Products  Testing 
Laboratory 

October  1.  1993 

Do 

Do 

Application  of  Current  Statutory  Authorities 
to  Human  Somatic  Cell  Therapy  Prod- 
ucts and  Gene  Therapy  Products;  Notce 

October  14,  1993 

Do 

Do 

Guideline  for  Adverse  Experience  Report- 
ing for  Lk^ensed  Bk>k>gk:al  Products 

October  15,  1993 

Do 

Do 

Guidance  Regarding  Post  Donation  Infor- 
mation Reports 

December  10,  1993 

Do 

Do 

To  Manufacturers:  Bovine  Derived  Mate- 
rials (BSE) 

December  17,  1993 

Do 

Do 

Donor  Suitability  Related  to  Latwratory 
Testing  for  Viral  Hepatitis  and  a  History 
of  Viral  Hepatitis 

December  22,  1993 

Do 

Do 

Compliance  Program  Guktance  Manual 
(Dmgs  and  Bk>logks) 

1994 

Do 

National  Technk»l  Informatkxi  Service 
(NTIS),  5285  Port  Royal  Rd  ,  SpringfieW, 
VA  22161,  703-605-6050  (NTIS  Order 
r4o.  94-920699) 

Recommendattons  for  the  Invahdatkxi  of 
Test  Results  When  Using  Lk^nsed  Viral 
Marker  Assays  to  Screen  Donors 

January  3.  1994 

Do 

Offwe  of  Communkuitkxi,  Training,  and 
Manufacturers  Assistance  (HFM-^0), 
Center  for  Biotogics  Evaluation  and  Re- 
search (CBER),  Food  and  Dmg  Adminis- 
tratkxi,  1401  Rockville  Pike,  Rockville,  MD 
20852-1448,  1-800-835-4709  or  301- 
827-1800,  FAX  lnformatk)n  System:  1- 
888-CBER-FAX  (within  US)  or  301- 
827-3844  (outskJe  US  and  tocal  to 
Rockville,  MD)  Internet  access:  http7/ 
www.fda.gov/cber 

To  Sponsors  of  INDs  for  Human 
ImmunogtobuKn  Products 

May  23.  1994 

Do 

Do 

To  Manufacturers  of  Lnensed  Anti-HIV 
Test  Kits 

May  26,  1994 

Do 

Do 

Recommendatkxis  for  Deferral  of  Donors 
for  Malaria  Risk 

July  26.  1994 

Do 

Do 
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II.  Guidance  Dcxjuments  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

ICH  Guideline  for  Industry:  Studies  in  Sup- 
port of  Special  Populations 

August  1,  1994 

Do 

Do 

OELPS,  Advertising  and  Promotional  La- 
beling Staff  Procedural  Guidance  Docu- 
ment (Draft) 

August  1,1994 

Do 

Do 

ICH  Guideline  for  Industry:  Stability  Testing 
of  New  Drug  Substances  and  Products 

September  1,  1994 

Do 

Do 

Guide  to  Inspections  of  Blood  Banks.  Divi- 
sion of  Field  Investigations,  Office  of  Re- 
gional Operations.  Office  of  Regulatory 
Affairs 

September  1,  1994 

FDA  Personnel 

Do 

Letter  to  Manufacturers  of  Immune  Glob- 
ulin Intravenous  (Human)  (IGIV),  Aseptic 
Meningitis  Syndrome 

October  3,  1994 

FDA  Regulated  Industry 

Do 

Guidance  on  Alternatives  to  Lot  Release 
for  Licensed  Biological  Products 

October  27,  1994 

Do 

Do 

Guidance  for  Industry:  For  the  Submission 
of  Chemistry.  Manufacturing,  and  Con- 
trols Information  for  Syntfietic  Peptide 
Substances 

November  1994 

Do 

Do 

Recommendations  to  Users  of  Medical  De- 
vices That  Test  for  Infectious  Disease 
Mariners  by  Enzyme  Immunoassay  (EIA) 
Test  Systems 

December  20,  1994 

Do 

Do 

To  Manufacturers  of  Immune  Globulin 
Products:  Testing  for  Hepatitis  C  Vims 
RNA  Immunoglobulin 

December  27,  1994 

Do 

Do 

Timeframe  for  Licensing  Irradiated  Blood 
Products 

February  3.  1995 

Do 

Do 

Home  Specimen  Collection  Kit  Systems  In- 
tended for  Human  Immunodeficiency 
Vinjs  (HIV-1  and/or  HIV-2)  Antibody 
Testing;  Revisions  to  Previous  Guidance 

Febmary  23.  1995 

Do 

Do 

ICH  Guideline  for  Industry:  Clinical  Safety 
Data  Management:  Definitions  and 
Standards  for  Expedited  Reporting 

March  1,1995 

Do 

Do 

To  Manufacturers  of  Intramuscular  Immune 
Globulin  Products:  HCV  RNA  Testing  by 
PCR 

March  3,  1995 

Do 

Do 

Revision  of  8/27/82  FDA  Memo:  Require- 
ments for  Infrequent  Plasmaptieresis  Do- 
nors 

March  10,  1995 

Do 

Do 

To  Manufacturers  of  Intramuscular  Immune 
Globulin  Products:  Additional  Information 
Regarding  HCV  RNA  Testing  by  PCR 

March  13,  1995 

Do 

Do 

To  Health  Professionals:  Implementation  of 
Testing  for  HCV  RNA  by  PCR  for  Im- 
mune Globulin  Products  for" 
Intramuscular  Administration 

March  14,  1995 

Do 

Do 

To  All  Establishments  Performing  Red 
Blood  Cell  Immunizations:  Revised  Rec- 
omntendations  for  Red  Blood  Cell  Immu- 
nization Programs  for  Source  Plasma 

March  14,  1995 

Do 

Do 

Federal  Register /Vol.  66,  No.  206  /  Wednesday,  October  24,  2001  /  Notices 


53843 


II.  GUIDANCE  DOCUMENTS  ISSUED  BY  THE  CENTER  FOR  BlOLOGICS  EVALUATION  AND  RESEARCH  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

1        Intended  User  or 
Regulatory /Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Recommendations  for  the  Defenal  of  Cur- 
rent and  Recent  Inmates  of  Correctional 
Institutions  as  Donors  of  Whole  Blood, 
Blood  Components,  Source  Leukocytes 
and  Source  Plasma 

June  8,  1995 

Do 

Do 

Guideline  for  Quality  Assurance  in  Btood 
Establishments 

July  11.  1995 

Do 

Do 

FDA  Gukjance  Document  Concerning  Use 
of  Pilot  Manufactijhng  Facilities  for  the 
Development  and  Manufactijre  of  Bk>- 
logical  Products 

July  11.  1995 

Do 

Do 

Disposition  of  Products  Derived  From  Do- 
nors Diagnosed  With,  or  at  Known  High 
Risk  for,  CreutzfeMt-Jakob  Disease 

August  8.  1995 

Do 

Do 

Recommendations  for  Labeling  and  Use  of 
Units  of  Whole  Bkxxl,  BkxxJ  Compo- 
nents, Source  Plasma,  Recovered  Plas- 
ma or  Source  Leukocytes  Obtained 
From  Donors  With  Elevated  Levels  of  Al- 
anine Aminotransferase  (ALT) 

August  8,  1995 

Do 

Do 

Precautionary  Measures  to  Further  Reduce 
the  Possible  Risk  of  Transmission  of 
CreutzfekJt-Jakob  Disease  by  Bkx>d  and 
Bkxxl  Products 

August  8.  1995 

Do 

Do 

Recommendations  for  Donor  Screening 
With  a  Lk»nsed  Test  for  HIV-1  Antigen 

August  8.  1995 

Do 

Do 

PTC  in  the  Manufacture  and  Testing  of 
Therapeutk:  Products  for  Human  Use 
Derived  From  Transgenk:  Animals 

August  22,  1995 

Do 

Do 

Infomied  Consent  for  Plasmapheresis/lm- 
munization 

October  1,  1995 

FDA  Personnel 

Do 

sonnel 

October  1,  1995 

FDA  Personnel 

Do 

Disease  Associated  Antibody  Collection 
Program 

October  1,  1995 

FDA  Personnel 

Do 

November  13,  1995 

FDA  Regulated  Industry 

Do 

uuKHuige  KAXKXTTnng  oonversion  lo  ruA- 
Reviewed  Software  Products 

Donor  Deferral  Due  to  Red  BkxxJ  Cell  Loss 
During  Collection  of  Source  Plasma  by 
Automated  Plasmapheresis 

December  4, 1995 

I 

Do 

Do 

Interim  Definition  and  Elimination  of  Lot-by- 
Lot  Release  for  Well-Characterized 
Therapeutic  Recombinant  DNA-Derived 

December  8,  1995 

Do 

Do 

and  Nnooaonal  Antibody  Biotechnotogy 

Dear  CoHeague:  Regardmg  Reverse     , 
Transcriptase  Activity  in  Viral  Vncdnes 
Produced  in  Chteken  C6«s 

January  4,  1996 

Do 

Do 

Requesting  AH  Manufachirers  Immediately 
to  Revise  Warning  Section  for  Package 
Insert  on  Thrombin 

January  4,  1996 

Do 

Do 

ICH  Fmal  Gukteline:  Quality  of  BkMechno- 
k)gical  Products:  Analysis  of  the  Fxpres- 
skm  Constmct  in  Cells  Used  for  Pmdiic- 
tion  of  r-DNA  Dervied  Protein  Products 

February  23.  1996 

Do 

Do 
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II.  Guidance  Documents  Issued  by 

THE  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

ICH  Final  Guideline  on  the  Need  for  Long- 
Temi  Rodent  Carcinogenicity  Study  of 
Phamiaceuticals 

March  1,  1996 

Do 

Do 

Additional  Recommendations  for  Donor 
Screening  With  a  Licensed  Test  for  HIV- 
1  Antigen 

March  14.  1996 

• 

Do 

Do 

FDA  Guidance  Conceming  Demonstration 
of  Comparability  of  Human  Biological 
Products.  Including  Therapeutic  Bio- 
technology-Derived Products 

March  26.  1996 

Do 

Do 

ICH  Guideline  on  the  Detection  of  Toxicity 

to  Reproduction  for  Medicinal  Products; 
Addendum  on  Toxicity  to  Male  Fertility 

April  5,  1996 

Do 

Do 

ICH  Guidance  on  Specific  Aspects  of  Reg- 
ulatory Genotoxicity  Tests  for  Pharma- 
ceuticals 

April  24,  1996 

Do 

Do 

To  Manufacturers  of  FDA-Regulated  Dmg/ 
Biological/Device  Products.  Bovine 
Spongiform  Encephalopathy  (BSE) 

May  9.  1996 

Do 

Do 

Additional  Recommendations  for  Testing 
Whole  Blood.  Blood  Components, 
Source  Plasma  and  Source  Leucocytes 
for  Antibody  to  Hepatitis  C  Vims  En- 
coded Antigen  (Anti-HCV) 

May  16.  1996 

Do 

Do 

Guidance  for  Industry— The  Content  and        May  23.  1 996 
Format  for  Pediatric  Use  Supplenrrents 

Do 

Do 

Guidance  on  Applications  for  Products 
Comprised  of  Living  Autologous  Cells 
Manipulated  Ex  Vivo  and  Intended  for 
Structural  Repair  of  Reconstruction 

May  24.  1996 

Do 

Do 

Recommendations  and  Licensure  Require- 
ments for  Leukocyte- Reduced  Blood 
Products 

May  29.  1996 

Do 

Do           . 

Guide  to  Inspections  of  Infectious  Disease      June  1.  1996 
Martcer  Testing  Facilities 

FDA  Personnel 

Do 

To  Manufacturers;  Implementation  of  Test- 
ing for  Hepatitis  C  Vims  RNA  by  Manu- 
facturers: Implementation  of  Testing  for 
Hepatitis  C  Virus  RNA  by  Polymerase 
Chain  Reaction  (PCR)  of  Intramuscular 
Immune  Globulin  Preparations 

1  June  13.  1996 

FDA  Regulated  Industry 

Do 

ICH  Final  Guidelines  on  Stablity  Testing  of 
Biotechnological/Biological  Products 

July  10,  1996 

ICH  Guideline  on  Structure  arid  Content  of 
Clinical  Study  Reports 

July  17,  1996 

Do 

Do 

Recommendations  for  the  Quarantine  and 
Disposition  of  Units  From  Prior  Collec- 
tjons  From  Donors  With  Repeatedly  Re- 
active Screening  Tests  for  Hepatitis  B 
Vims  (HBV).  Hepatitis  C  Vims  (HCV) 
and  Human  T-Lymphotrop»c  Vims  Type  1 
(HTLV-I) 

July  19.  1996 

Do 

Do 

To  Manufactureis:  HIV-1  Group  O 

July  31.  1996 

Do 

Do 
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II.  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Guidance  for  Industry  for  the  Submission 
of  Chemistry,  Manufacturing,  and  Con- 
trols Information  for  a  Therapeutic  Re- 
combinant DNA-Derived  Product  or  a 
Monoclonal  Antibody  Product  for  In  Vivo 
Use 

August  15,  1996 

Do 

Do 

ICH  Revised  Guidance:  Single  Dose  Acute 
Toxicity  Testing  for  Pharmaceuticals 

August  26,  1996 

Do 

Do 

ICH  Draft  Guideline  on  Data  Elements  for 
Transmission  of  Individual  Case  Reports 

Octoberl,l996 

Do 

Do 

To  All  Plasma  Derivative  Manufacturers 
and  to  ABRA;  Warning  Statement  for 
Plasma  Derivative  Product  Labeling 

October?.  1996 

Do 

Oo 

Advertising  and  Promotion;  Guidance;  No- 
tice 

Octobers,  1996 

Do 

Do 

To  Btotogic  Product  Manufacturers:  Re- 
vised Procedures  for  Intemal  Labeling 
Review  Number  Assignment 

December  3,  1996 

Do 

Oo 

Interim  Recommendations  for  Defen-al  of 
Donors  at  Increased  Risk  for  HIV-1 
Group  0  Infectkm 

December  11,  1996 

Do 

Do 

PTC  on  Plasmid  DNA  Vaccines  for  Pre- 
ventive InfectkMJS  Disease  lndk:atkxis 

December  22,  1996 

Do 

Do 

Guidance  for  the  Submission  of  Chemistry, 
Manufacturing,  and  Controls  Infonnation 
and  Establishment  Description  for 
Autologous  Somatic  Cell  Therapy  Prod- 
ucts 

January  1997 

Do 

Do 

Reviewer  Guidance  for  a  Premartcet  Notifi- 
cation Submission  for  Blood  Establish- 
ment Computer  Software 

January  13,  1997 

FDA  Personnel 

Do 

PTC  in  the  Manufacturing  and  Testing  of 
Monoclonal  Antibody  Products  for 
Human  Use 

Febmary  28,  1997 

Do 

• 

Do 

Proposed  Approach  to  Regulation  of  Cel- 
lular and  Tissue-Based  Products 

February  27,  1997 

Do 

Do 

Tables  1  and  2  From  Proposed  Approach 
to  Regulation  of  Cefluiar  and  Tissue- 
Based  Products 

March  4,  1997 

Do 

Do 

Predearance  of  Promotional  Labeling; 
Clarification 

March  5.  1997 

Do 

Do 

Guidance  for  Industry  for  the  Evaluation  of 
Combination  Vaccines  for  Preventable 
Diseases:  Production,  Testing  and  Clin- 
ical Studies 

April1997 

Do 

Do 

ICHT)raft  Guideline  on  Dose  Selection  for 
Carcinogenicity  Studies  for  Pharma- 
ceuticals: Addendum  on  the  Limit  Doee 

Aprt  2.  1997 

Do 

Do 

ICH  Draft  Guideline  on  the  Timing  of  Non- 
clinical Studies  for  the  Conduct  of 
Human  Clinical  Trials  for  Phanna- 
ceuticals 

May  2. 1997 

Do 

Do 

ICH  Draft  Guideline  on  Impurities:  Residual 
Solvents 

May  2,  1997  (Conec- 
tion  May  19.  1997) 

Do 

Do 
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II.  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

ICH  Gukleline  on  Stability  Testing  for  New 
Dosage  Fornis 

May  9,  1997 

Do 

Do 

ICH  Draft  Guideline  on  Statistical  Prin- 
ciples for  Clinical  Trials.  Pari  III 

May  9.  1997 

Do 

Do 

ICH  Good  Clinical  Practice:  Consolidated 
Guideline.  Part  II 

May  9,  1997 

Do 

Do 

ICH  Guideline  for  the  Pfiotostability  Testing 
of  New  Dnjg  Suljstances  and  Products, 
Part  II 

May  16.  1997 

Do 

Do 

ICH  Guideline  on  Impurities  in  New  Dnjg 
Products,  Part  IV 

May  19.  1997 

Do 

Do 

ICH  Guideline  on  Clinical  Safety  Data 
Management:  Periodic  Safety  Update 
Reports  for  Mari<eted  Drugs,  Part  VI 

May  19,  1997 

Do 

Do 

ICH  Guideline  on  ttie  Validation  of  Analyt- 
ical Procedures:  MetfKXlology.  Part  V 

May  19.  1997 

Do 

Do                                      . 

To  Plasma  Fractionators— CBER's  View  on 
Product  Recalls  Conducted  by  the  Plas- 
ma Fractionation  Industry 

May  29,  1997 

Do 

Do 

ICH  Draft  Guideline  on  General  Consider- 
ations for  Clinical  Trials 

May  30.  1997 

Do 

Do 

Guide  to  Inspections  of  Source  Plasma  Es- 
tablishments (Division  of  Field  Investiga- 
tions, Office  of  Regional  Operations.  Of- 
fice of  Regulatory  Affairs) 

Junel.  1997 

FDA  Personnel 

Do 

Draft  Guidance  for  Industry:  Computerized 
Systems  Used  In  Clinical  Trials;  Avail- 
ability 

June  18,  1997 

FDA  Regulated  Industry 

Do 

Guidance  for  Industry— Changes  to  an  Ap- 
proved Application:  Biological  Products 

July  1997 

Do 

Do 

Guidance  for  Industry— Changes  to  an  Ap- 
proved Application  for  Specified  Bio- 
technology and  Specified  Synthetic  Bio- 
logical Products 

July  1997 

Do 

Do 

Guidance  for  Industry— Screening  and 
Testing  of  Donors  of  Human  Tissue  In- 
tended for  Transplantation 

July  1997 

Do 

Do 

Guidance  for  Industry— Donor  Screening 
for  Antibodies  to  HTLV-II 

August  1997 

Do 

Do 

Guidance  for  Industry— Postmartteting  Ad- 
verse Experience  Reporting  for  Human 
Drug  and  Licensed  Biological  Products: 
Clarificatioo  of  Wat  to  Report 

August  1997 

Do 

Do 

Draft  Guidance  for  Industry  Efficacy  Eval- 
uation of  Hemoglobin-  and 
Perfluorocartx)n-Based  Oxygen  Carriers 

September  1997 

Do 

Do 

Guidance  for  Industry— The  Sourdng  and 
Processing  of  Gelatin  to  Reduce  the  Po- 
tential Risk  Posed  by  Bovine  Spongiform 
Encephalopathy  (BSE)  in  FDA-Regu- 
lated Products  for  Human  Use 

September  1997 

Do 

Do 
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II.  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Notification  Process  for  Transfusion  Re- 
lated Fatalities  and  Donation  Related 
Deaths  (revised  telepfione  number) 

October  7,  1997 

Do 

Do 

Submission  Requirements  for  Requesting 
Certificates  for  Exporting  Products  to 
Foreign  Countries 

October  15,  1997 

Do 

Do 

ICH  Guidance  on  Preclinical  Safety  Eval- 
uation of  Biotechnology-Derived  Pharma- 
ceuticals 

November  18,  1997 

Do 

Do        " 

ICH  Guidance  on  Genotoxicity:  A  Standard 
Battery  for  Genotoxicity  Testing  for  Phar- 
maceuticals 

November  21,  1997 

Do 

Do 

ICH  Guidance  on  Nondinicat  Safety  Stud- 
ies for  the  Conduct  of  Human  Clinical 
Trials  for  Pharmaceuticals 

November  25. 1997 

Do 

Do 

Guidance  for  FDA  and  Industry:  Direct 
Final  Rule  Procedures 

November  21,  1997 

FDA  Personnel  and  Reg- 
ulated Industry 

Do 

Draft  Guidance  for  Industry:  Promoting 
Medical  Products  in  a  Changing 
Healthcare  Environment;  1.  Medical 
Product  Promotion  by  Healthcare  Orga- 
nizations or  Pharmacy  Benefits  Manage- 
ment Companies  (PBMS) 

December  1997 

FDA  Regulated  Industry 

Do 

Guidance  for  Industry:  Industry-Supported 
Scientific  and  Educational  Activities 

December  3,  1997 

Do 

Do 

ICH  Guidance  on  Dose  Selection  for  Car- 
cinogenicity Studies  of  Pharmaceuticals: 
Addendum  on  a  Limit  Dose  and  Related 
Notes 

December  4,  1997 

Do 

Do 

To  Biologic  Product  Manufacturers— With- 
drawal of  Human  Blood-Derived  Mate- 
rials Because  Donors  Diagnosed  WTith. 
or  at  Increased  Risk  for,  CJD 

December  11,  1997 

Do 

Do 

To  Allergenic  Extract  Manufacturers- 
Standardized  Grass  Pollen  Extracts 

December  23,  1997 

Do 

Do 

ICH  Guidance  on  Data  Elements  for  Trans- 
misskjn  of  Individual  Case  Safety  1^ 
ports 

January  15.  1998 

Guidance  for  Industry:  Year  2000  Date 
Change  for  Computer  Systems  and  Soft- 
ware Applnations  Used  in  the  Manufac- 
ture of  BkxxJ  Products 

January  1998 

Do 

Do 

Draft  Guidance  for  Industry:  Container  and 
Ck>sure  Integrity  Testing  in  Lieu  of  Ste- 
rility Testing  as  a  Component  of  the  Sta- 
bility Protocol  for  Sterile  Products 

January  1998 

Do 

Do 

ICH  Guidance  on  Testing  for  Carcino- 
genicity of  Pharmaceuticals 

February  28,  1998 

Draft  Guidance  for  Industry:  Manufacturing, 
Processing  or  HokJing  Active  Pharma- 
ceutical Ingredients 

March  1998 

Do 

Do 

Guklance  for  Industry:  Guklance  for 
Human  Somatx:  Ceil  Therapy  and  Gene 
Therapy 

March  1998 

Do 

Do 
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Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Draft  Guidance  for  Industry:  Instructlofs  for 
Subrnitting  Electronic  Lot  Release  Proto- 
cols to  ttie  Center  for  Biologies  Evalua- 
tion and  Research 

May  1998 

Do 

Do 

Draft  Guidance  for  Industry:  Pilot  Program 
for  Electronic  Investigational  New  Drug 
(eIND)  Applications  for  Biological^rod- 
ucts 

May  1996 

Do 

Do 

Guidance  for  Industry:  Classifying  Re- 
st itxnissions  In  Response  to  Action  Let- 
ters 

May  1996 

Do 

Do 

Guidance  for  Industry:  Ptiarmacokinetics  in 
Patients  Witti  Impaired  Renal  Function- 
Study  Design,  Data  Analysis  and  Impact 
on  Dosing  and  Labeling 

May  1998 

Do 

Do 

Guidance  for  Industry:  Standards  for  ttie 
Prompt  Review  of  Efficacy  Supplements, 
Including  Priority  Efficacy  Supplements 

May  1998 

Do 

Do 

Guidance  for  Industry:  Providing  Clinical 
Evidence  of  Effectiveness  for  Human 
Dmgs  and  Biological  Products 

May  1996 

Do 

Do 

Draft  Guidance  for  Industry:  Stability  Test- 
ing of  Drug  Substances  and  Drug  Prod- 
ucts 

June  1998 

Do 

Do 

Guidance  for  Industry:  Qualifying  for  Pedi- 
atric Exclusivity  Under  Section  505A  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act 

June  1998 

Do 

Do 

Guidance  for  Industry:  Errors  and  Acci- 
dents Regarding  Saline  Dilution  of  Sam- 
ples Used  for  Viral  Mariner  Testing 

June  1998 

Do 

Do 

ICH  Draft  Guidance  on  Specifications:  Test 
Procedures  and  Acceptance  Criteria  for 
Biotectinological/Btoiogical  Products 

June  9.  1998 

Do 

Do       • 

ICH  Guidance  on  Ethnic  Factors  in  the  Ac- 
ceptability of  Foreign  Clinical  Data 

June  10,  1998 

Do 

Do 

Draft  Guidance  for  Industry:  Exports  and 
Imports  Under  the  FDA  Export  Reform 
and  Enhancement  Act  of  1996 

June  12,  1998 

Do 

Do 

Guidance  for  Industry:  Implementation  of 
Section  126  of  ttie  Food  and  Drug  Ad- 
ministration Modernization  Act  of  1997— 
Elimination  of  Certain  Latieing  Require- 
ments 

July  1998 

Do 

Do 

Guidance  for  Industry:  Environmental  As- 
sessment of  Human  Dmg  and  Biologies 
Applications 

July  1998  . 

Do 

Do 
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Name  of  Document 

Date  of  Issuance 
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Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Guidance  for  Industry:  Cun'ent  Good  Man- 
ufacturing Practice  for  Blood  and  Blood 
Components;  (1)  Quarantine  and  Dis- 
position of  Units  From  Prior  Collections 
From  Donors  With  Repeatedly  Reactive 
Screening  Tests  for  Antibody  to  Hepatitis 
C  Virus  (Anti-HCV);  (2)  Supplemental 
Testing,  and  the  Notification  of  Con- 
signees and  Blood  Recipients  of  Donor 
Test  Results  for  Anti-HCV 

September  1998 

* 

Do 

Oo 

Draft  Guidance  for  Industry:  Submitting  De- 
barment Certification  Statements 
.♦ — 

September  1998 

Do 

-1 ___ — 

Do 

Guidance  for  Industry:  How  to  Complete 
the  Vaccine  Adverse  Reporting  System 
Form(VAERS-l) 

September  1998 

Do 

Do 

Guidance  for  Industry:  Fast  Track  Drug 
Development  Programs— Designation, 
Development,  and  Application  Review 

September  1998 

Do 

Oo 

ICH  Guidance  on  Statistical  Principles  for 
Clinical  Trials 

September  16,  1998 

Do 

Do 

ICH  Guidance  on  Quality  of  Biotechno- 
logical/Biological  Products:  Derivation 
and  Characterization  of  Cell  Substrates 
Used  for  Production  of  Biotechnological/ 
Biological  Products 

September  21.  1998 

Do 

Do 

ICH  Guidance  on  Viral  Safety  Evaluation  of 
Biotechnology  Products  Derived  From 
Cell  Lines  of  Human  or  Animal  Origin 

September  24,  1998 

• 

Do 

Do 

Guidance  for  Industry:  On  Advisory  Com- 
mittees: Implementing  Section  120  of  the 
Food  and  Drug  Administration  Act  of 
1997 

October  1998 

Do 

Do 

Draft  Guidance  for  Industry:  General  Con- 
siderations for  Pediatric  Phannacokinetic 
Studies  for  Drugs  and  Biological  Prod- 
ucts 

November  1998 

Dp 

Do 

To  Viral  Vaccine  IND  Sponsors— Use  of 
PCR-Based  Reverse  Transcriptase 
Assay 

December  18,  1998 

Do 

Do 

Guidance  for  Industry:  FDA  Approval  of 
New  Cancer  Treatment  Uses  for  Mar- 
keted Drug  and  Biological  Products 

December  1998 

Do 

Do 

Draft  GukJance  for  Industry:  Content  and 
Format  of  Geriatric  Labeling 

December  1998 

Do 

Do 

Draft  Guidance  for  Industry:  Product  Name 
Placement,  Size  and  Prominence  in  Ad- 
vertising and  Promotional  Labeling 

January  1999 

Do 

Do 

Guidance  for  Industry:  Content  and  Format 
of  Chemistry,  Manufacturing  and  Con- 
trols Information  and  Establishment  De- 
scription Information  for  a  Vaccine  or 
Related  Product 

January  1999 

Do 

Do 

Guidance  on  Amended  Procedures  for  Ad- 
visory Panel  Meetings 

January  1999 

Do 

Oo 
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Document 

(i<iif1anc8  for  Industry:  Providing  Regu- 
latory Sulxnissions  in  Electrootc  For- 
mat—General  Considerations 

January  1999 

Do 

Do 

Guidance  for  lndi«>try-.  For  the  Submission 
of  Cfiemistry,  Manufacturing  and  Con- 
trols and  Estat)lishment  Description  In- 
formation for  Human  Plasma-Derived  Bi- 
ological Products,  Animal  Plasma  or 
Serum-Derived  Products 

February  1999 

Do 

Do 

Guidance  for  Industry:  Population  Phar- 
macokinetics 

Febmary  1999 

Do 

Do 

Guidance  for  Industry:  Clinical  Develop- 
ment Programs  for  Drugs,  Devices  and 
Biological  Products  for  Vhe  Treatment  of 
Rheumatoid  Arthritis  (RA) 

Febnjary  1999 

Do 

Do 

Guidance  for  Industry:  For  the  SutMnission 
of  Chemistry,  Manufacturing  and  Con- 
trols and  Estat>iishnr>ent  Description  In- 
formation for  Human  Plasma-Derived  Bi- 
ological Products,  Animal  Plasma  or 
Serum-Derived  Products 

February  1999 

Do 

Do 

Draft  Guidance  for  Industry:  INDs  for 
Ptiase  2  and  3  Studies  of  Drugs,  Includ- 
ing Specified  Therapeutic  Biotechnology- 
Derived  Products,  Chemistry,  Manufac- 
turing and  Controls  Content  and  Format 

February  1999 

Do 

Do 

Draft  Guidance  for  Industry:  Accelerated 
Approval  Products— Submission  of  Pro- 
motional Materials 

March  1999 

Do 

Do 

Guidance  for  Industry:  Content  and  Format 
of  Chemistry,  Manufacturing  and  Con- 
trols Information  and  Estat>lishment  De- 
scription information  for  a  BiologicaJ  In 
Vitro  Diagnostic  Product 

March  1999 

Do 

Do 

Guidance  for  Industry:  Public  Health  Issues 
Posed  by  the  Use  of  Nonhuman  Primate 
Xenografts  in  Humans 

April  1999 

Do 

Do 

Guidance  for  Industry  on  the  Content  and 
Format  OH  Chemistry,  Manufacturing  and 
Controls  Information  and  Establishment 

April  1999 

Do 

Do 

uescnpiion  irnormauon  kx  an  AHergeiiK 
Extract  or  AHergen  Pateh  Test 

GuKtance  for  Industry  for  ttte  Submission 

trote  and  Establishment  Description  In- 
formation tor  Human  Blood  and  Blood 
Components  Intended  for  Transfusion  or 
for  Further  Manufacture  and  for  the 
Completion  of  the  Form  FDA  356h  "Ap- 
pication  to  Mailwt  a  New  Onjg.  Biologic 
or  an  AnlMolic  Drug  for  Human  Use" 

May  1999 

Do 

Do 

Guidance  for  Industry  for  Platelet  Testing 
and  Evaluation  of  Platelet  Substitute 

May  1999 

Do 

Do 

Guidanoe  for  Industry:  Efficacy  Studtos  to 
Support  Martwting  of  Rbrin  Sealant 
Products  Manufactured  for  Commercial 
Um 

May  1999 

Do 

Do 
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II.  Guidance  Documents  Issued  by  the  Center  for  Biologics  Evaluation  and  Research  (CBER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Guidance  for  Industry:  Container  Closure 
Systems  for  Packaging  Human  Dmgs 
and  Btotogks;  Chemistry,  Manufacturing, 
and  Controls  Documentation 

May  1999 

Do 

Do 

» 

Draft  Guidance  for  Industry:  Establishing 
Pregnancy  Registnes 

June  1999 

Do 

Do 

Draft  Reviewer  Guidance:  Evaluation  of 
Human  Pregnancy  Outcome  Data 

June  1999 

FDA  Personnel 

Do 

Draft  Guklance  for  Industry:  Current  Good 
Manufacturing  Practice  for  Btood  and 
Blood  Components:  (1)  Quarantine  and 
Disposition  of  Prior  Collectkxis  From  Do- 
nors With  Repeatedly  Reactive  Screen- 
ing Tests  for  Hepatitis  C  Virus  (HCV);  (2) 
Supplemental  Testing,  and  the  Notifica- 
tion of  Consigrtees  and  Transfusion  Re- 
cipients of  Donor  Test  Results  for  Anti- 
body to  HCV  (Anti-HCV) 

June  1999 

FDA  Regulated  Industry 

Do 

- 

ICH  Guidance  on  the  Duration  of  Chronk: 
Toxkaty  Testing  in  Animals  (Rodent  and 
Nonrodent  Toxkaty  Testing) 

June  25,  1999 

Do 

Do 

Draft  Guklance  for  Industry:  Clink:al  Devel- 
opment Programs  for  Drugs,  Devk»s, 

.   and  Bfotogkal  Products  Intended  for  the 
Treatment  of  Osteoarthritis  (OA) 

July  1999 

Do 

Do 

Draft  Guklance  for  Industry:  Interpreting 
Sameness  of  Monoctonal  Antibody  Prod- 
ucts Under  the  Orphan  Dmg  Regulatfons 

July  1999 

Do 

Do 

Draft  Guklance  for  Industry:  Cooperative 
Manufacturing  Arrangements  for  Li- 
censed Bfotogns 

August  1999 

Do 

Do 

Guklance  for  Industry:  Consumer-Directed 
Broadca.st  Advertisements 

August  1999 

Do 

Do 

Draft  Guklance  for  Industry:  Informatfon 

Under  the  Prescnptton  Drug  User  Fee 
Act 

August  1999 

Do 

Do 

Guidance  for  Industry:  Possible  Ooxin/ 
F>CB  Contaminatton  of  Dmg  and  Btotogi- 
cal  Products 

August  1999 

Do 

Do 

Guidance  for  Industry:  Submisskxi  of  Ab- 
breviated Reports  and  Synopses  in  Sup- 
port of  Marketing  ApplKattons 

August  1999 

Do 

Do 

ICH  Guklance  on  Spedfk^ttons:  Test  Pro- 
cedures and  Acceptance  Criteria  for  Bk>- 
techrx)togKal/Bk)togKal  Products 

August  18,  1999 

Do 

Do 

Draft  Guklance  for  Industry:  Revised  Rec- 
ommendattons  for  the  Invalklatton  of 
Test  Results  When  Using  Lwensed  and 
5l0(k)  Cleared  Btoodbome  Pathogen 
Assays  to  Test  Donors 

September  1999 

Qo 

Do 

Guklance  for  Industry:  Qualifying  for  Pedi- 
atric Exclusivity  Under  Sectfon  S05A  of 
the  Federal  Food.  Dmg,  and  CosmetK* 
Act 

September  1999 

Do 

Do 
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Name  of  Document 

Date  of  Issuance 
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How  to  Obtain  a  Hard  Copy  of  the 
Document 

International  Conference  on  Hamionisation 
Draft  Guidance;  Choice  of  Control  Group 
in  Clinical  Trials 

September  24,  1999 

Do 

Do 

Guidance  for  Industry:  Providing  Regu- 
latory Submissions  to  ttie  Center  for  Bio- 
IngiCK  Evaluation  and  Researcfi  (CBER) 
in  Electronic  Format— Biologics  Mar- 
keting Applications  [Biologics  License 
Application  (BLA),  Product  License  Ap- 
plication (PLA)/Establishment  License 
Application  (ELA)  and  New  Drug  Appli- 
cation (NDA)]— Revised 

November  1999 

Do 

Do 

Guidance  for  Industry:  Revised  Pre- 
cautionary Measures  to  Reduce  ttie  Pos- 
sit)le  Risk  of  Transmission  of  Creutzfektt- 
Jakob  Disease  (CJD)  and  New  Variant 
Creutzfeldt-Jakob  Disease  (nvCJD)  by 
Blood  and  Blood  Products 

November  1999 

Do 

Do 

Guidance  for  Industry:  In  Vivo  Drug  Metab- 
olism/Drug Interaction  Studies— Study 
Design,  Data  Analysis  and  Rec- 
ommendations for  Dosing  and  Labeling 

November  1999 

Do 

Do 

Draft  Gukjance  for  Industry:  Application  of 
Current  Statutory  Authority  to  Nucleic 
Acid  Testing  of  Pooled  Plasma 

November  1999 

Do 

Do 

Draft  Guidance  for  Industry:  Phamnax)- 
_  kinetics  in  Patients  With  Impaired  He- 
patic Function:  Study  Design.  Data  Anal- 
ysis and  Impact  on  Dosing  and  Labeling 

[November  1999 

Do 

Do 

Intematksnal  Conference  on  Hannonsation 
of  Technk:al  Requirements  for  Registra- 
tion of  Phannaceuticals  for  Human  Use 
M4:  Common  Technkal  Document 

Novembers.  1999 

Do 

Do 

Guidance  for  Industry:  In  the  Manufacture 
and  Clinical  Evaluation  of  In  Vitro  Tests 
to  Detect  Nucleic  Acid  Sequences  of 
Human  Immunodeficiency  Vinjses  Types 
1  and  2 

December  1999 

Do 

Do 

Draft  GukJance  for  Industry:  Precautionary 
Measures  to  Reduce  the  Possible  Risk 
of  Transmission  of  Zoonoses  by  Blood 
-    and  Blood  Products  From 

Xenotransplantation  Product  Recipients 
and  Their  Contacts 

December  1999 

Do 

Do 

Draft  GukJance  for  Industry:  Special  Pro- 
tocol Assessment 

December  1999 

Do 

Do 

Draft  Guklance  for  Industry:  Changes  to  an 
Approved  Applk^atkxi:  Bk>k)gk:al  Prod- 
ucts: Human  Bkxxl  and  Blood  Compo- 
nents Intended  for  Transfuston  or  for 
Furttier  Manufacture 

January  2000 

Do 

Do 

Limits  for  Standardized  Dust  Mite  and 
Grass  Allergen  Vaccines:  A  Revised 
Protocol 

Febnjary2000 

FDA  Personnel 

Do 
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How-to  Obtain  a  Hard  Copy  of  the 
Document 

Draft  Guidance  for  Industry:  IND  Meetings 
for  Human  Drugs  and  BkJtogks:  Chem- 
istry, Manufacturing,  and  Controls  Infor- 
mation 

February  2000 

FDA  Regulated  Industry 

Do 

Guidance  for  Industry:  Formal  Meetings 
With  Sponsors  and  Applicants  for 
PDUFA  Products 

Febmary  2000 

Do 

Do 

Guidance  for  Industry:  Formal  Dispute 
Resolution:  Appeals  Above  the  Division 
Level 

February  2000 

Do 

Do 

Guidance  for  Industry:  Gamma  In^adiation 
of  Bkxxj  and  Blood  Components:  A  Pilot 
Program  for  Licensing 

Febmary  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Information 
Program  on  Clinteal  Trials  for  Serious  or 
Life-Threatening  Diseases:  Establish- 
ment of  a  Data  Bank 

March  2000 

Do 

Do 

International  Conference  on 
Harmonisation;  Draft  Revised  Guidance 
on  Q1A(R)  Stability  Testing  of  New  Dmg 
Substances  and  Products 

April  21.  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Content  and 
Format  of  the  Adverse  Reactions  Sec- 
tion of  Labeling  for  Human  Prescription 
Dmgs  and  Biologics 

May  2000 

Do 

Do 

Guidance  for  Industry:  Recognitk)n  and 
Use  of  a  Standard  for  the  Unifomi  Label- 
ing of  Blood  and  Blood  Components 

June  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Recommenda- 
tions for  Donor  Questk>ning  Regarding 
Possible  Exposure  to  Malaria 

June  2000 

Do 

Do 

Draft  Gukiance  for  Industry:  Pediatric  On- 
cotogy  Studies  in  Response  to  a  Written 
Request 

June  2000 

Do 

Do 

Guidance  for  Industry:  Availability  of  Li- 
censed Donor  Screening  Tests  Labeled 
for  Use  With  Cadaveric  Blood  Speci- 
mens (Level  2) 

June  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Chronk:  Cuta- 
neous Uteer  and  Bum  Wounds— Devel- 
oping Products  for  Treatment 

June  2000 

Do 

Do 

Draft  Guklance  for  Industry:  CBER  Pik>t  U- 
censing  Program  for  Immunization  of 
Source  Plasma  Donors  Using  Immu- 
nogen  Red  Blood  Cells  Obtained  From 
an  Outside  Supplier 

June  2000 

Do 

Do 

Draft  Guklance  for  Industry:  Devekiping 
Medk»l  Imaging  Drugs  and  Bk>logKal 
Products 

June  2000 

Do 

Do 

Intematkxial  Conference  on  HamKmisatkxi 
(ICH)  Draft  Guidance;  Good  Manufac- 
turing Practice  Guide  for  Active  Phamui- 
ceutnal  Ingredients  (March  17,  2000) 

June  2000 

Do 

Do 

Intematkxial  Conference  on  Harmonisation 
(ICH)  Draft  Revised  Guklance  on  Impuri- 
ties in  New  Drug  Products 

July  19.  2000 

Do 

Do 
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How  to  Obtain  a  Hard  Copy  of  the 
Document 

International  Conference  on  Hannonisation 
(ICH)  Draft  Revised  Guidance  on  Impuri- 
ties in  New  Drug  Substances 

July  20.  2000 

Do 

Do 

International  Conference  on  Harmonisation 
(ICH)  Draft  Guideline:  Organisation  of 
ttie  Common  Tecfinical  Document  for 
tf»  Registration  of  Pfwmaceuticals  for 
Human  Use 

July  20,  2000 

Do 

Do 

International  Conference  on  Hannonisation 
(ICH)  Draft  Guideline  on  Safety  Ptianna- 
cology  Studies  for  Human  Pharma- 
ceuticals 

August  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Analytical  Pro- 
cedures and  Mettrods  Validation— Chem- 
istry, ManufachJring,  and  Controls  Docu- 
mentation 

August  2000 

Do     « 

Do 

Draft  Guidance  for  Industry:  Considerations 
for  Reproductive  Toxicity  Studies  for 
Preventive  Vaccines  for  Infectious  Dis- 
ease Indications 

August  2000 

Do 

Do 

Guidance  for  Industry:  0  &  A  Content  and 
Format  of  INDs  for  Phase  1  Studies  of 
Dnigs.  Including  Well-Characterized. 
Therapeutic,  Biotechnology-Denved 
Products 

October  2000 

Do 

Do 

Guidance  for  Industry:  Supplemental  Guid- 
ance on  Testing  tor  Replication  Com- 
petent Retrovims  in  Retroviral  Vector 
Based  Gene  Therapy  Products  and  Dur- 
ing Follow-up  of  Patients  in  Clinical 
Trials  Using  Retroviral  Vectors 

October  2000 

Do 

Do 

Guidance  for  Industry:  Submitting  and  Re- 
viewing Complete  Responses  to  Clinical 
Holds 

October  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Cancer  Drug 
and  Biological  Products— CNnical  Data  in 
Mariteting  Applications 

November  2000 

Do 

Do 

Guidance  for  Industry:  Testing  Limits  in 
Stability  Protocols  for  Standardized 
Grass  Pollen  Extoacts 

November  2000 

Do 

Do 

Guidance  for  Industry:  Use  of  Sterile  Con- 
necting Devices  in  Blood  Bank  Practices 
(Level  2) 

November  2000 

Do 

Do 

Draft  Guidance  for  Industry:  Recommenda- 
tions for  Complying  With  the  Pe<*atric 
Rule  (21  CFR  314.55(a)  and  601.27(a)) 

November  2000 

Do 

Do 

International  Conference  on  Hannonisation 
(ICH)  Guidance  for  Industry:  El  1  Clinical 
Investigation  of  Medianal  Products  in  the 
Pediatric  Population 

December  2000 

Do 

Do 

Draft  Guidance  for  Industry  Variances  for 
Blood  Collection  From  Individuals  With 
Hereditary  Hemochromatosis 

December  2000 

Do 

Do 
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How  to  Obtain  a  Hard  Copy  of  the 
Document 

Draft  Guidance  for  Industry:  Submitting 
Separate  Marlceting  Applications  and 
Clinical  Data  for  Purposes  of  Assessing 
User  Fees 

December  2000 

Do 

Do 

International  Conference  on 
Harmonisation:  Guidance  on  Q6A  Speci- 
fications: Test  Procedures  and  Accept- 
ance Criteria  for  New  Dmg  Sut>stances 
and  New  Dmg  Products:  Chemical  Sub- 
stances 

December  29,  2000 

Do 

Do 

PHS  Guideline  on  Infectious  Disease 
Issues  in  Xenotransplantation 

January  19.  2001 

Do 

Do 

Draft  Guidance  for  Industry:  Pre-Storage 
Leukocyte  Reduction  of  Whole  Blood 
and  Bkxxj  Components  Intended  for 
Transfusion 

January  2001 

Do 

Do 

Guidance  for  Industry:  Recommendations 
for  Collecting  Red  Bkxxl  Cells  by  Auto- 
mated Apheresis  Methods 

January  2001 

Do 

Do 

Draft  Guidance  for  Industry:  Providing  Reg- 
ulatory Submissions  in  Electronk:  For- 
mat—Prescription Dmg  Advertising  and 
Promotional  Labeling 

January  2001 

Do 

Do 

Draft  Guidance  for  Industry:  Source  Ani- 
mal, Product,  Preclinical  and  Clinical 
Issues  Concerning  the  Use  of 
Xenotiansplantation  Products  in  Humans 

Febmary  2001 

Do 

Do 

Guidar)ce  for  Industry:  Recommendations 
for  Collecting  Red  Bkxxl  Cells  by  Auto- 
mated Apheresis  Methods— Technkal 
Conection  Febmary  2001 

Febmary  2001 

Do 

Do 

Draft  Guklance  for  Industry:  Disck)stng  In- 
formation Provided  to  Advisory  Commit- 
tees in  Connectkxi  With  Open  Advisory 
Committee  Meetings  Related  to  the 
Testing  or  Approval  of  Biotogic  Products 
and  Convened  by  the  Center  for  Bio- 
k)gKS  Evaluation  and  Research 

Febmaiy2001 

Do 

Do 

Draft  Guklance  for  Industry:  Postmarketing 
Safety  Reporting  for  Human  Drug  and 
Bk)logwal  Products  Including  Vaccines 

March  2001 

Do 

Do 

Guklance  for  Industiy:  Acceptance  of  For- 
eign Clink^l  Studies 

March  2001 

Oo 

Do 

Guklance  for  Industiy:  Financial  Disctosure 
by  Clinrcal  Investigators 

March  2001 

Do 

Oo 

Guklance  for  Industiy:  Monoctonal  Anti- 
bodies Used  as  Reagents  in  Drug  Manu- 
fachJring 

March  2001 

Oo 

Do 

Draft  Guklance  for  Industiy:  Reports  on  the 
Status  of  Postmarketing  Studies— Imple- 
mentation of  Section  130  of  the  Food 
and  Drug  Administration  Modemization 
Act  of  1997 

April  2001 

Oo 

Oo 

Draft  Guklance  for  Industry:  Using  FDA- 
Approved  Patient  Labeling  in  Consumer- 
Directed  Print  Advertisements 

April  2001 

Do 

Oo 
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Name  of  Document 

Date  of  Issuance 
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Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  ttie 
Document 

Draft  Guidance  for  Industry:  Foms  for 
Registration  of  Producers  of  Drugs  and 
Listing  of  Drugs  in  Commencial  Distribu- 
tion 

April  2001 

Do 

Do 

Draft  Guidance  for  Industry:  Providing  Fteg- 
ulatory  S*it>missions  in  Electronic  For- 
mat—Postmarketing  Expedited  Safety 
Reports 

May  2001 

Do 

Do 

Guidance  for  Industry:  E  10  Cfioice  of 
Control  Group  and  Related  Issues  in 
Clinical  Trials 

May  2001 

Do 

Do 

Draft  Guidance  for  Industry:  IND  Meetings 
for  Human  Dnigs  and  Biologies;  Cfiem- 
istry.  Manufacturing  and  Controls  Infor- 
mation 

May  2001 

Do 

Do 

Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER) 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Accelerated  Approval  Product 
sion  of  Promotional  Materia 

Is— Submis- 
Is— Draft 

March  26,  1999 

Advertising  Draft 

httpi/www.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Infonnation  (HFD-200), 
Office  of  Training  and  Communications. 
Ceriter  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Product  Name,  Placement,  Size,  and 
Prominence  in  Advertising  and  Pro- 
motional Labeling— Draft 

March  12,  1999 

Do 

Do 

Promoting  Medical  Products  in  a  Cfuinging 
Healttx:are  Environment:  Medical  Prod- 
uct Promotion  by  HealtfKare  Organiza- 
tions or  Pharmacy  Management  Compa- 
nies—Draft 

January  5.  1998 

• 

Do 

Do 

Using  FDA-Approved  Patient  Labeling  in 
Consumer- Directed  Print  Advertise- 
ments—Draft 

April  23.  2001 

Do 

Do 

Aerosol  Steroid  Product  Safety  Infonnation 
in  Prescription  Dmg  Advertising  and  Pro- 
motional Labeling 

January  12,  1998 

Advertising 

Do 

Consunrwr-Directed  Broadcast  Advertise- 
ments 

August  9,  1999 

Do 

Do 

Industry-Supported  Scientific  and  Edu- 
cational Activities 

December  3,  1997 

Do 

Do 

Antifungal  (Topical)— Draft 

February  24,  1990 

Biopharmaceutic  Draft 

Do 

Antifungal  (Vaginal)— Draft 

February  24. 1990 

Do 

Do 

BioavailabiRty  and  Bioequivalence  Studies 
for  Nasal  Aerosols  and  Nasal  Sprays  for 
Local  Action— Draft 

June  2,  1999 

Do 

Do 

Conjugated  Estrogens,  USP:  LC-MS  Meth- 
od for  Both  Qualitative  Chemical  Charac- 
terization and  Documentation  of  Quali- 
tative Ptiarmaceiitical  Equivalence- 
Draft 
1 . 

March  9,  2000 

Do 

Do 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Food-Effect  Bioavailability  and  Bioequiva- 
lence Studies — Draft 

December  30,  1997 

Do 

Do 

In  Vivo  Bioequivalence  Studies  Based  on 
Population  and  Individual  Bioequivalence 
Studies— Draft 

Decen*er  10,  1997 

Do 

Do 

Topical  Dermatological  Drug  Product  NDAs 
and  ANDAs— In  Vivo  Bioavailability,  Bio- 
equivalence, In  Vitro  Release  and  Asso- 
ciated Studies— Draft 

June  18.  1998 

Do 

Do 

Bioanalytical  Method  Validation 

May  23.  2001 

Biopharmaceutk: 

Do 

Bioavailability  and  Bioequivalence  Studies 
for  Orally  Administered  Drug  Products — 
General  Considerations 

October  27,  2000 

Do 

Do 

Cholestyramine  Powder  In  Vitro  Bioequiva- 
lence 

July  15,  1993 

Do 

Do 

Clozapine  (Tablets)  In  Vivo  Bioequivalence 
and  In  Vitro  Dissolution  Testing 

November  15,  1996 

Do 

Do 

Corticosteroids.  Detmatologic  (Topical)  In 
Vive 

June  2,  1995 

Do 

Do 

Dissolution  Testing  of  Immediate  Release 
Solid  Oral  Dosage  Forms 

August  25,  1997 

Do 

Do 

Extended  Release  Oral  Dosage  Fomris: 
Development,  Evaluation,  and  Applica- 
tion of  In  Vitro/In  Vivo  Correlations 

September  26,  1997 

Do 

Do 

Levothyroxine  Sodium  Tat>lets — In  Vivo 
Pharmacokinetic  and  Bioavailability 
Studies  and  In  Vitro  Dissolutkxi  Testing 

March  8,  2001 

Do 

Do 

Metaproterenol  Sulfate  and  Albuterol  Me- 
tered Dose  Inhalers  In  Vitro 

June  27.  1989 

Do 

Do 

Phenytoin/Phenytk)n  Sodium  (Capsules, 
Tablets,  Suspenskjn)  In  Vivo  Bioequiva- 
lence and  In  Vitro  Dissolution  Testing 

March  4.  1994 

Do 

Do 

Potassium  Chloride  (Slow-Release  Tablets 
and  Capsules)  In  Vivo  Bioequivalence 
and  In  Vitro  Dissolution  Testing 

June  6.  1994 

Do 

Do 

Statistk:al  Approaches  to  Establishing  Bio- 
equivalence 

Febmary  2,  2001 

Do 

Do 

Waiver  of  In  Vivo  Bioavailability  and  Bio- 
equivalence Studies  for  Immediate  Re- 
lease Solid  Oral  Dosage  Fomris  Ra.sed 
on  a  BiopharmaceutKs  Classifk:atkxi 
System 

August  31,  2000 

Do 

Do 

AnalytKal  Procedures  and  Methods  Valkla- 
tion:  Chemistry,  Manufacturing,  and  Con- 
trols Documentatk)r>— Draft 

August  30,  2000 

Chemistry  Draft 

Do 

# 

Botannal  Drug  Products— Draft 

August  11.  2000 

Do 

Do 

INDs  for  Phase  2  and  3  Studies  of  Drugs, 
Including  Specified  Therapeutic  Bio- 
technotogy-Derived  Products,  Chemistry, 
Manufacturing,  and  Controls  Content 
and  Formaf-Orafl 

April  20,  1999 

Do 

Do 
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Document 

Metered  Dose  Inhalers  (MDI)  and  Dry 
Powder  Inhalers  (DPI)  Drug  Products; 
Chemistry.  Manufacturing,  and  Controls 
Documentation — Draft 

November  19,  1998 

Do 

Do 

Monoclonal  Antibodies  Used  as  Reagents 
in  Drug  Manufacturing— Draft 

June  24.  1999 

Do 

Do 

Nasal  Spray  and  Inhalation  Sdutiori,  Sus- 
pension, and  Spray  Drug  Products- 
Draft 

June  2.  1999 

Do 

Do 

Stability  Testing  of  Drug  Substances  and 
Drug  Products — Draft 

June  8.  1998 

Do 

Do 

Submitting  Supporting  Chemistry  Docu- 
mentation in  Radiopharmaceutical  Dmg 
Applications— Draft 

November  1,  1991 

Do 

Division  of  Drug  Infonnatron  (HFD-200),  Of- 
fice of  Training  and  Communicatk>ns, 
Center  for  Dmg  Evaluatton  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

SUPAC-SS:  Nonsterile  Semij 
Forms  Manufacturing  Equip 
dum— Draft 

iolkl  Dosage 
ment  Adden- 

January  5,  1999 

Do 

http://www.fda.gov/cder/guklance/index.htm 
Divisbn  of  Dmg  Information  (HFD-200), 
Offwe  of  Training  and  Communicatk>ns, 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20a')7,  301-827- 
4573 

Tracking  of  NDA  and  NDA  R< 
for  Solid,  Oral,  Immediate  F 
Products— Draft 

»formulations 
Release  Drug 

April  12.  1989 

Do 

Diviston  of  Drug  Informatton  (HFD-200).  Of- 
fice of  Training  and  Communk:atk>ns, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville.  MD  20a'>7,  301-827- 
4573 

BACPAC1:  Intermediates  In  Drug  Sub- 
stance Synthesis:  Bulk  Actives  Post- 
approval  Changes:  Chemistry,  Manufac- 
turirtg,  and  Controls  Documentation 

February  16,  2001 

Chemistry 

Do 

Changes  to  an  Approved  ApplKatkm  for 
Specified  Btotechnology  arxl  Specified 
SynthetK  Bkatogkal  Products   • 

July  24,  1997 

Do 

Do 

Changes  to  an  Approved  NDA  or  ANDA 

November  23,  1999 

Do 

Do 

Changes  to  an  Approved  NDA  or  ANDA: 
Questions  and  Answers 

January  22.  2001 

Do 

Do 

Container  Ctosure  Systems  for  Packaging 
Human  Dnjgs  and  Biologies 

July  7,  1999 

Do 

Do 

Devetopment  of  New  Stereoisonteric  Drugs 

May  1.  1992 

Do 

Do 

Drug  Master  Fries 

September  1, 1989 

Do 

Do 

Drug  Master  Files  for  Bulk  Antibiotk:  Dnjg 
Substances 

November  29,  1999 

Do 

Do 

Environmental  Assessment  of  Human 
Drugs  and  Biotogcs  Applk:ations 

July  27,  1998 

Do 

Do 

Format  and  Content  for  the  CMC  Section 
of  an  Annual  Report 

September  1,1994 

Do 

Do 

Format  and  Content  of  tt»  Chemistry, 
Manufacturing  and  Controis  Section  of 
an  Applicatmn 

February  1,  1987 

Do 

Do 
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How  to  Obtain  a  Hard  Copy  of  the 
Document 

Format  and  Content  of  the  Mrcrobiology 
Section  of  an  Application 

Febmary  1,  1987 

Do 

Do 

IND  Meetings  for  Human  Drugs  and  Bio- 
logks;  Chemistry,  Manufacturing,  and 
Controls  Informatkxi 

May  25.  2001 

Do 

Do 

Monoclonal  Antibodies  Used  as  Reagents 
in  Dmg  Manufacturing 

March  29,  2001 

Do 

Do 

NDAs:  Impurities  in  Drug  Sut)stances 

Febmary  25,  2000 

Do 

Do 

PAC-ALTS:  Postapproval  Changes— Ana- 
lytk»l  Testing  Laboratory  Sites 

April  28,  1998 

Do 

Do 

Reviewer  Guidance:  Validation  of 
Chromatographk:  Methods 

November  1,  1994 

Do 

Do 

Submission  of  Chemistry,  Manufacturing, 
and  Controls  Information  for  Synthetk: 
PeptkJe  Substances 

November  1,  1994 

Do 

Do 

Submission  of  Documentation  for  Steriliza- 
tion Process  ValkJation  Applk:ations  for 
Human  and  Veterinary  Drug  Products 

November  1,  1994 

Do 

Do 

Submitting  Documentation  for  the  Manu- 
facturing of  and  Controls  for  Drug  Prod- 
ucts 

Febmary  1,1987 

Do 

Do 

Submitting  Documentatkm  for  the  Stability 
of  Human  Drugs  and  Bk>k>grcs 

February  1,  1987 

Do 

• 

Do 

Submitting  Samples  and  Analytk:al  Data 
for  Methods  Valklation 

Febmary  1,  1987 

Do 

Do 

Submitting  Supporting  Documentation  in 
Dmg  Applk:ations  for  the  Manufacture  of 
Drug  Products 

Febmary  1,  1987 

Do 

Do 

Submitting  Supporting  Documentation  in 
Dmg  Applk:ations  for  the  Manufacture  of 
Dmg  Substances 

Febmary  1,  1987 

Do 

Do 

SUPAC  IR:  Immediate-Release  Solkl  Oral 
Dosage  Forms:  Scale-Up  and  Post-Ap- 
proval Changes:  Chemistry,  Manufac- 
turing, and  Controls,  In  Vitro  Dissolution 
Testing  and  In  Vivo  Bk)equivalence  Doc- 
umentation 

November  30.  1995 

Do 

Do 

SUPAC  IR/MR:  Immediate  Release  and 
Modified  Release  Solkj  Oral  Dosage 
Forms,  Manufacturing  Equipnf>ent  Adden- 
dum 

Febmary  26,  1999 

Do 

Do 

SUPAC-IR:  Questkxis  and  Answers 

February  18,  1997 

Do 

Do 

SUPAC-MR:  Modified  Release  Solid  Oral 
Dosage  Forms:  Scale-Up  and  Post- 
approval  Changes:  Chemistry,  Manufac- 
turing, and  Controls.  In  Vitro  Dissolutkm 
Testing,  and  In  Vivo  Bk>equivalence 
Documentatkm 

October  6,  1997 

Do 

Do 

SUPAC-SS:  Nonsterile  SemisolkJ  Dosage 
Forms:  Scale-Up  and  Postapproval 
Changes:  Chemistry,  Manufacturing,  and 
Controls;  In  Vitro  Release  Testing  and  In 
Vivo  Bk)equivalence  Oocumentatkxi 

June  13,  1997 

Do 

Do 
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How  to  Obtain  a  Hard  Copy  of  the 
Document 

-The  Sourcing  and  Processing  of  Gelatin  to 
Reduce  ttie  Potential  Risk  Posed  by  Bo- 
vine Spongifomn  Encephalopathy 

December  20.  2000 

Do 

Do 

Acute  Bacterial  Exacerbation  of  Chronic 
Bronchitis;  Developing  Antimicrobial 
Drugs  for  Treatment— Draft 

July  22.  1998 

Clink:al  Antimicrobial 
Draft 

Do 

Acute  Bacterial  Meningitis;  Developing 
Antimicrobial  Drugs  for  Treatment— Draft 

July  22,  1998 

Do 

Do 

Acute  Bacterial  Sinusitis;  Developing  Anti- 
microbial Drugs  for  Treatment — Draft 

July  22,  1998 

Do 

Do 

Acute  or  Chronic  Bacterial  Prostatitis;  De- 
veloping Antimicrobial  Dmgs  for  Treat- 
ment— Draft 

July  22,  1998 

Do 

Do 

Acute  Otitis  Media;  Developing  Anti- 
microbial Drugs  for  Treatment— Draft 

July  22,  1998 

Do 

Do 

Bacterial  Vaginosis;  Developing  Anti- 
microbial Dmgs  for  Treatment— Draft 

July  22.  1998 

Do 

Do 

Catheter-Related  Bloodstream  Infections- 
Developing  Antimicrobial  Drugs  for 
Treatment— Draft 

October  18,  1999 

Do 

Do 

Clinical  Considerations  for  Accelerated  and 
Traditional  Approval  of  Antiretroviral 
Drugs  Using  Plasma  HIV  RNA  Measure- 
ments—Draft                   i 

September  1.  1999 

Do 

Do 

Community  Acquired  Pneumonia;  Devel- 
oping Antimicrobial  Dmgs  for  Treat- 
ment— Draft 

July  22,  1998 

Do 

Do 

Complicated  Urinary  Tract  Infections  and 
Pylonephritis;  Developing  Antimicrobial 
Drugs  for  Treatment — Draft 

July  22.  1998 

Do 

Do 

Developing  Antimicrobial  Dmgs— General 
Considerations  for  Clinical  Trials— Draft 

July  22,  1998 

Do 

Do 

Empiric  Therapy  of  Febnle  Neutropenia; 
Developing  Antimicrobial  Dmgs  for 
Treatment— Draft 

July  22.  1998 

Do 

Do 

Evaluating  Clinical  Studies  of 
Antimicrobials  in  ttie  Division  of  Anti-In- 
fective Dnjg  Products— Draft 

February  17,  1997 

Do 

Do 

Lyme  Disease;  Developing  Antimicrobial 
Dmgs  for  Treatment— Draft 

July  22,  1998 

Do 

Do 

Nosocomial  Pneumonia;  Developing  Anti- 
microbial Dmgs  for  Treatment— Draft 

July  22,  1998 

Do 

Do 

Secondary  Bacterial  Infections  of  Acute 
Bronchitis;  Developing  Antimicrobial 
Drugs  for  Treatment— Draft 

July  22.  1998 

Do 

Do 

Streptococcal  Pharyngitis  and  Tonsillitis; 
Developing  Antimicrobial  Drugs  for 
Treatment— Draft 

July  22.  1998 

Do 

Do 

Uncomplicated  and  Complicated  Skin  and 
Skin  Structure  Infectkxis;  Devekiping 
AnIimicrobiaJ  Drugs  for  Treatntent— Draft 

July  22.  1998 

Do 

Do 

Federal  Register /Vol.  66.  No.  206  /  Wednesday,  October  24,  2001 /Notices 


53861 


I.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 


Nanrte  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Uncomplicated  Gonorrtiea— Cervk^al, 
Urethral,  Rectal,  and/or  Pharyngeal:  De- 
veloping Antimcrobial  Drugs  for  Treat- 
ment—Draft 

July  22,  1998 

Do 

Do 

Uncomplteated  Urinary  Tract  Infecttons; 
Devetoping  Antimk:robial  Dmgs  for 
Treatment— Draft 

July  22.  1998 

Do 

Do 

Vulvovaginal  Candidiasis;  Developing  Anti- 
mrcrobial  Dmgs  for  Treatntent— Draft 

July  22,  1998 

Do 

Do 

Clink»l  Development  and  Labeling  of  Anti- 
Infective  Drug  Products 

October  26.  1992 

Clink^l  AntimKTObial 

Do 

Clinteal  Evaluation  of  Anti-Infective  Drugs 
(Systemic) 

September  1,  1977 

Do 

Do 

Preclinical  Development  of  Antiviral  Dmgs 

November  1.  1990 

Do 

Do 

Abuse  Liability  Assessment— Draft 

July  1,1990 

Clink^l  Medk^ai  Draft 

Diviston  of  Dmg  Informatton  (HFD-200),  Of- 
fice of  Training  and  Communkatkxis, 
Center  for  Dmg  Evaluatkxi  and  Research, 
Food  and  Drug  Administration.  5600  Fish- 
ers Une,  Rockville,  MD  20857.  301-827- 
4573 

Allergte  Rhinitis:  Clinkail  Development  Pro- 
grams for  Dmg  Products— Draft 

June  21,  2000 

Do 

http;//www.fda.gov/cder/guklance/index.htm 
Diviston  of  Drug  Information  (HFD-200), 
Offk»  of  Training  and  Communkatkxw, 
Center  for  Dmg  Evaluation  and  Research. 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20AS7.  301-827- 
4573 

Cancer  Drug  and  Biological  Products— 
ClinKal  Data  in  Marlceting  Applk»tions— 
Draft 

November  9,  2000 

Do 

Do 

Chronic  Cutaneous  Uk»r  and  Bum 
Wounds— Devetoping  Products  for  Treat- 
ment—Draft 

June  28,  2000 

Do 

Do 

Clinnal  Development  Programs  for  Dmgs. 
Devices,  and  Biological  Products  In- 
tended for  the  Treatment  of  Osteo- 
arthritis (OA)— Draft 

July  15,  1999 

Do 

Do 

Clink»l  Evaluation  of  Anti-Ar)ginal  Drugs- 
Draft 

January  1, 1969 

Do 

Divison  of  Dmg  Informatton  (HFD-200),  Of- 
fice of  Training  and  Communicattons, 
Center  for  Drug  Evaliiatk>n  and  Research. 
Food  and  Drug  Administration.  5600  Fish- 
ers Lane,  RockviHe,  MD  20857,  301-827- 
4573 

Clinical  Evaluation  of  Anti-ArThythmic 
Dmgs— Draft 

July  1.1965 

Do 

http:/Aivww.fda.gov/cder/guklance/index.htm 
Dtviskxi  of  Dmg  Information  (HFD-200), 
Offue  of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Dmg  Administratkxi,  5600  Fish- 
ers Une,  Rockville,  MD  20a'>7,  301-627- 
4573 

CNnnal  Evaluatkxi  of  Antihypertensive 
Drugs— Draft 

May  1.  1988 

Do 

Do 
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Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Clinical  Evaluation  of  Drugs  for  the  Treat- 
ment of  Congestive  Heart  Failure— Draft 

Deceml)er  1,  1987 

Do 

Division  of  Drug  Infonnation  (HFD-200).  Of- 
fice of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5800  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Clinical  Evaluation  of  Drugs  for  Ulcerative 
Colitis  (3rd  draft)— Draft 

January  7.  1991 

Do 

Do 

CNnical  Evakjation  of  Upid-Alt 
In  Adults  and  Children— Drs 

ering  Agents 
»ft 

September  1,  1990 

Do 

http://www.fda.gov/cder/guidance/index.htm 
Division  of  Dmg  Information  (HFD-200), 
Office  of  Training  and  Communications, 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  301-827- 
4573 

Clinical  Evaluation  of  Motility- 
Dnjgs— Draft 

Modifying 

Date  not  available 

Do 

Division  of  Drug  Information  (HFD-200).  Of- 
fice of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Doig  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Clinical  Evaluation  of  Weight-< 
Drugs— Draft 

Control 

September  24,  1996 

Do 

http://www.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Information  (HFD-200), 
Offne  of  Training  and  Communk»tions. 
Center  for  Drug  Evaluatk>n  and  Research, 
Food  and  Drug  Administration,  5600  Rsh- 
ers  Lane.  Rockville,  MD  20857,  301-827- 
4573 

Developing  Medical  Imaging  Dmgs  and 
Biologies— Revised— Draft 

July  31.  2000 

Do 

Do 

Development  and  Evaluation  of  Daigs  for 
the  Treatment  of  Psychoactive  Sub- 
stance Use  Disorders — Draft 

February  12,  1992 

Do 

Diviswn  of  Drug  Informatkjn  (HFD-200).  Of- 
fne  of  Training  ar>d  Communicatk>ns, 
Center  for  Dmg  Evaluatk>n  and  Research, 
Food  and  Dmg  Admlnistratton,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Development  of  Parathyroid  1 
the  Prevention  and  Treatm 
Osteoporosis— Draft 

Hormones  for 
ent  of 

June  14,  2000 

Do 

http://wvwv.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Informatkjn  (HFD-200), 
OffKe  of  Training  and  Communnations, 
Center  for  Drug  Evaluatkxi  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

EstaMshing  Pregnancy  Registries— Draft 

June  4,  1999 

Do 

Do 

Evaluation  of  Human  Pregnancy  Outconte 
Data— Draft 

June  4.  1999 

Do 

Do 

Female  Sexual  Dysfunction:  Qinical  Devel- 
opment of  Drug  Products  for  Treat- 
rrwnt — Draft 

May  19,  2000 

Do     ' 

Do 

Institutional  Review  Boards.  Clinical  Inves- 
tigators, and  Sponsors:  Exception  From 
Informed  Consent  Requirements  for 
Emergency  Research— Draft 

March  30.  2000 

Do 

Do 

OTC  Treatment  of  Herpes  Labialis  With 
Antiviral  Agents— Draft 

March  8,  2000 

Do 

Do 

Pediatric  Oncology  Studes  In  Response  to 
a  Written  Request— Draft 

June  21,  2000 

Do 

Do 
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I.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Postmariteting  Safety  Reporting  for  Human 
Drug  and  Bk>logwal  Products  Including 
Vaccines— Draft 

March  12,  2001 

Do 

Do 

Preclink^al  and  Clinnal  Evaluatkxi  of 
Agents  Used  in  the  Preventkxi  or  Treat- 
ment of  Postmenopausal  Osteoporosis- 
Draft 

April  1,  1994 

Do 

Do 

Preparation  of  IND  Applnattons  for  New 
Dmgs  Intended  for  the  Treatment  of 
HIV-infected  Indivkluals— Draft 

Septembers  1991 

Do 

Diviskxi  of  Drug  Infonnatkxi  (HFD-200).  Of- 
fk»  of  Training  and  Communications. 
Center  for  Dmg  Evaluatkxi  and  Research. 
Food  and  Dmg  Administratkxi,  5600  Fish- 
ers Lane,  RockvHIe,  MD  20857.  301-827- 
4573 

Recommendatk>ns  for  Complying  With  the 
Pediatric  Rule— Draft 

December  4,  2000 

Do 

http://www  Ida  gov/cder/gukJance/index.htm 
Division  of  Drug  Information  (HFD-200). 
OffKe  of  Training  and  Communications, 
Center  for  Drug  Evaluatkxi  and  Research, 
Food  and  Dmg  Administration.  5600  Fish- 
ers Lane.  RockviHe.  MD  20a«i7,  301-827- 
4573 

System  Inflammatory  Response  Syndrome 
(SIRS)  (1st  draft)— Draft 

July  1993 

Do 

Diviskxi  of  Drug  Informatkxi  (HFD-200),  Of- 
lk»  of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administratkxi .  5600  Fish- 
ers Lane.  RockviUe.  MD  20857.  301-827- 
4573 

Acceptance  of  Foreign  Clinnal  Studies 

March  13,  2001 

Clinnal  Medwal 

Diviskxi  of  Dmg  Informatkxi  (HFD-200). 
Offk:e  of  Training  and  Communications, 
Center  tor  Dmg  Evaluation  and  Research, 
Food  and  Dmg  Administratkxi,  5600  Fish- 
ers Lane,  Rockville,  MD  20657.  301-627- 
4573 

Clinnal  Devetopment  Programs  for  Drugs, 
Devtees,  and  Bk)togcal  Products  for  the 
Treatment  of  Rheumatokl  Arthritis  (RA) 

February  17, 1999 

Do 

Do 

Clink:al  Devek>pment  Programs  for  MDI 
and  DPI  Dmg  Products 

September  19,  1994 

Do 

Do 

Clineal  Evaluatkxi  of  AnalgesK  Drugs 

December  1, 1992 

Do 

Do 

CUnnal  Evaluatkxi  of  Antackj  Dmgs 

April  1,  1978 

Do 

Do 

Clink:al  Evaluatkxi  of  /Vnti-lnflammatory 
and  Antirtieumatk;  Dmgs  (Adults  and 
Chiklren) 

April  1.1988 

Do 

Do 

Clirocal  Evaluatkxi  of  Antianxiety  Dmgs 

September  1,  1977 

Do 

Do 

CUnnal  Evahjatkxi  of  Antktepressant  Drugs 

September  1,  1977 

Do 

Do 

Clinnal  Evaluatkxi  of  AntkMarrtieal  Drugs 

September  1, 1977 

Do 

Do 

Qinnal  Evaluatkxi  of  Antiepileptk:  Drugs 
(Adults  and  ChiMren) 

January  1.1961 

Do 

Do 

Clinnal  Evaluatkxi  of  Combinatkxi  Estro- 
gen/Progestin-Containing  Dmg  Products 
Used  for  Hormone  Replacement  Ther- 
apy of  Postmenopausal  Women 

March  20.  1995 

Do 

Do 

ClinKal  Evaluatkxi  of  Gastric  Secretory  De- 
pressant (GSD)  Dmgs 

September  1. 1977 

Do 

Do 

53864 


Federal  Register / Vol.  66.  No.  206 / Wednesday.  October  24.  2001 /Notices 


III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Clinical  Evaluation  of  General  Anesttietioii 

May  1.  1982 

Do 

Do 

Clinical  Evaluation  of  Hypnotic  Dnjgs 

September  1,  1977 

Do 

Do 

Clinical  Evaluation  of  Laxative  Dnigs 

April  1.  1978 

Do 

Do 

Clinical  Evaluation  of  Local  Anesthetics 

May  1.  1982 

Do 

Do 

CNnical  Evaluation  of  PsyctKiactive  Drugs 
in  Infants  and  Children 

July  1.  1979 

Do 

Do 

ainical  Evaluation  of  Radiopharmaceutical 
Dnjgs 

October  1,  1981 

Do 

Do 

Content  and  Fonnat  for  Pediatric  Use  Sup- 
plements 

May  24.  1996 

Do 

Do 

Content  and  Fomiat  of  Investigational  New 
Drug  Applications  (INDs)  tor  Phase  1 
Studies  of  Dnjgs.  Including  Well-Charac- 
terized, Therapeutic,  Biotechnology-De- 
rived Products 

November  20.  1995 

Do 

Do 

Development  of  Vaginal  Contraceptive 
Dmgs  (NDA) 

April  19,  1995 

Do 

Do 

FDA  Approval  of  New  Cancer  Treatment 
Uses  for  Mariceted  Drug  and  Biological 
Products 

February  2,  1999 

Do 

Do 

FDA  Requirements  for  Approval  of  Dnigs 
to  Treat  Non-Small  Lung  Cancer 

January  29,  1991 

Do 

Do 

FDA  Requirements  for  Approval  of  Drugs 
to  Treat  Superficial  Bladder  Cancer 

June  20.  1989 

Do 

Do 

Format  and  Content  of  the  Oinicai  and 
Statistical  Sections  of  an  Application 

July  1,1988 

Do 

Do 

Format  and  Content  of  the  Stimmary  for 
New  Drug  and  Antibiotic  Applications 

Febnjary  1,  1987 

Do 

Do 

Formatting,  Assemt}ling  and  Submitting 
New  Drug  and  Antibiotic  Applications 

February  1,  1987 

Do 

Do 

General  Considerations  for  the  Clinical 
Evaluation  of  Drugs 

December  1.  1978 

Do 

Do 

General  Considerations  for  the  Clinical 
Evaluation  of  Dnigs  in  Infants  and  Chil- 
dren 

September  1,  1977 

Do 

Do 

Levothyroxine  Sodium  Tablets — In  Vivo 
Ptiarmacot(inetlc  and  Bioavailability 
Studies  and  In  Vitro  Dissolution  Testing 

March  8,  2001 

Do 

Do 

Oncologic  Drugs  Advisory  Committee  Dis- 
cussion on  FDA  Requirements  for  Ap- 
proval of  New  Drugs  for  Treatment  of 
Ovarian  Cancer 

April  13,  1988 

Do 

Do 

Oncotogic  Drugs  Advisory  Committee  Dis- 
cussion on  FDA  Requirements  for  Ap- 
proval of  h4ew  Drugs  for  Treatment  of 
Colon  and  Rectal  Cancer 

April  19,  1988 

Do 

Do 

Postmarketing  Adverse  Experierx*  Report- 
ing for  Human  Drug  and  Licensed  Bio- 
logical Products;  Clarification  of  What  to 
Report 

August  27,  1997 

Do 

Do 
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I.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Postmari<eting  Reporting  of  Adverse  Dmg 
Experiences 

March  1,  1992 

Do 

Do 

Preclinical  Developnwnt  of 
Immunomodulatory  Dnjgs  for  the  Treat- 
ment of  HIV  Infection  and  Associated 
Disorders 

September  4,  1992 

Do 

Do 

Preparation  of  Investigational  New  Dnjg 
Products  (Human  and  Animal) 

November  1,  1992 

Do 

Do 

Providing  Clinical  Evidence  of  Effective- 
ness for  Human  Doig  and  Biological 
Products 

May  15.  1998 

Do 

Do 

Study  and  Evaluation  of  Gender  Dif- 
ferences in  the  Clinical  Evaluation  of 
Dnigs 

July  22,  1993 

Do 

Do 

Study  of  Drugs  Likely  To  Be  Used  in  the 
EkJerty 

November  1,  1989 

Do 

Do 

SubmissKHi  of  Abbreviated  Reports  and 
Synopses  in  Support  of  Mariceting  Appli- 
cations 

September  13,  1999 

Do 

Do 

General  ConskJerations  for  Pediatric  Phar- 
macokinetw  Studies  for  Dmgs  and  Bio- 
togfcal  Products— Draft 

November  30,  1998 

Clinfcal  Phamiacotogy 
Draft 

Do 

PtiannacokinetKS  in  Patients  With  Im- 
paired HepatK  Functton:  Study  Design, 
Data  Analysis,  and  Impact  on  Dosing 
and  Labeling— Draft 

December  7,  1999 

Do 

Do 

Drug  Metabolism/Drug  lnteractk>n  Studies 
in  the  Drug  Devetopment  Process:  Stud- 
ies In  Vitro 

April  7,  1997 

Clinnal  Pharmacotogy 

Do 

Fonnat  and  Content  of  the  Human  Phar- 
macokinetks  and  Bk>availab<lity  Sectnn 
of  an  ApplKatkm 

Febmary  1,  1987 

Do 

Do 

In  Vivo  Metabolism/Drug  lnteractk>n  Stud- 
ies—Study Design,  Data  Analysis,  and 
Recommendatkms  for  Dosing  and  Label- 
ing 

November  24,  1999 

Do 

Do 

PharmacokinetKS  amd  Pharmacodynamks 
in  Patients  With  Impaired  Renal  Func- 
tk>n:  Study  Design,  Data  Analysis,  and 
Impact  on  Dosing  and  Labeling 

May  15,  1998 

Do 

Do 

Popuiatk)n  Pharmacokinetks 

Febmary  10,  1999 

Do 

Do 

Guklance  for  IRBs.  Clinnal  Investigators, 
and  Sponsors:  Exceptkm  from  Informed 
Consent  Requirements  for  Emergency 
Research  (21  CFR  50.24)— Draft 

March  30,  2000 

Compliance  Draft 

Do 

Investigating  Out  of  Specif»atkxi  (OOS) 
Test  Results  for  Phannaceutrcal  Produc- 
tton— Draft 

September  30. 1998 

Do 

Do 

Manufacture,  Processing  or  HoMing  of  Ac- 
tive PhannaceutKai  Ingredients— Draft 

April  17.  1998 

Do 

Do 

Repacking  of  SoNd  Oral  Dosage  Form 
Drug  Products— Draft 

February  1.  1992 

Do 

Do 
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III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

A  Review  of  FDA's  Implementation  of  ttie 
Drug  Export  Amendments  of  1986 

Compliance 

Do 

Compressed  Medical  Gases 

December  1,  1989 

Do 

Do 

Computerized  Systems  Used  in  Clinical 
Trials 

May  10,  1999 

Do 

Do 

Expiration  Dating  and  Stability  Testing  of 
Solid  Oral  Dosage  Form  Drugs  Con- 
taining Iron 

June  27.  1997 

Do 

Do 

General  Principles  of  Process  Validation 

May  1.1987 

Do 

Do 

Good  1  ahoratory  Practice  Regulations 
Questions  and  Answers 

Do 

Do 

Guidarxx  for  Hospitals,  Nursing  Homes, 
and  Oltier  Health  Care  Facilities 

April  6,  2001 

Do 

Do 

Monitoring  of  Clinical  Investigations 

January  1.  1988 

Do 

Do 

Nudear  Pttamiacy  Guideline  Criteria  for 
Detennlning  When  to  Register  as  a  Drug 
Establishnrient 

May  1.  1984 

Do 

Do 

Possible  Dioxin/PCB  Contamination  of 

August  23.  1999 

Do 

Do 

Sterile  Drug  Products  Produced  by  Aseptic 
Processing 

May  1,  1987 

Do 

Do 

Street  Drug  Alternatives 

Aprils,  2000 

Do 

Do 

Validation  of  Limulus  Amebocyte  Lysate 
Test  as  an  End-Produd  Endotoxin  Test 
for  Human  and  Animal  Parenteral  Drugs, 
Biological  Products,  and  Medical  De- 
vices 

December!,  1987 

Do 

Do 

Providing  Regulatory  Submissions  in  Elec- 
tronic Format— Postmariteting  Expedited 
Safety  Reports— Draft 

May  4.  2001 

Electronic  Submission 
Draft 

Do 

Providing  Regulatory  Sutxnissions  in  Elec- 
tronic Fonrwt:  Prescnption  Drug  Adver- 
tising and  Pronrrotional  Labeling— Draft 

January  31.  2001 

Do 

Do 

Preparing  Data  for  Electronic  Submissions 
-    inANDAs 

September  23.  1999 

Electronic  Submission 

Do 

Regulatory  Submissions  in  Electronic  For- 
mat; General  Considerations 

January  28,  1999 

Do 

Do 

Regulatory  Submissions  in  Electronic  For- 
mat; New  Daig  Applications 

January  28,  1999 

Do 

Do 

ANDAs;  Blend  Uniformity  Analysis— Draft 

August  26,  1999 

Generic  Daig  Draft 

Do 

ANDAs;  Impurities  in  Dnjg  Products— Draft 

January  5.  1999 

Do 

Do 

Content  and  Format  of  an  Abbreviated 
New  Drug  Application  (ANDA>— Positron 
Emission  Tomography  (PET)  Drug  Prod- 
ucts—With Specific  Infomwition  for 
ANDAs  for  Fludeoxyglucose  F18  Injec- 
tion—Draft 

April  18,  1997 

Do 

Do 

Alternate  Source  of  Active  Pharmaceutical 
Ingredients  in  Pending  ANDAs— Draft 

December  12.  2000 

Do 

Do 

* 
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III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

ANDAs:  Impurities  in  Drug  Suttstances 

December  3.  1999 

Generic  Drugs 

Do 

Court  Decisions.  ANDA  Approvals,  and 
180-Day  Exclusivity  Under  the  Hatch- 
Waxman  Amendments  to  tfie  Federal 
Food,  Drug,  and  Cosmetic  Act 

March  30,  2000 

Do 

Do 

Letter  Announcing  That  the  OGD  WiH  Now 
Accept  the  ICH  Long-Term  Storage  Con- 
ditions as  Well  as  the  Stability  Studies 
Conducted  in  the  Past 

August  18,  1995 

Do 

Do 

Letter  Describing  Efforts  by  CDER  and 
ORA  to  Clarify  the  Responsibilities  of 
CDER  Chemistry  Review  Scientists  and 
ORA  Field  Investigators  in  the  New  and 
Abbreviated  Drug  Approval  Process  in 
Order  to  Reduce  Duplication  or  Redun- 
dancy in  the  Process 

October  14.  1994 

Do 

Do 

Letter  on  Incomplete  Abbreviated  Applica- 
tions, Convictions  Under  GDEA,  Multiple 
Supplements,  Annual  Reports  for  Bulk 
Antibiotics.  Batch  Size  for  Transdemial 
Dnjgs,  Bioequivalence  Protocols.  Re- 
search. Deviations  From  OGD  Policy 

April  8.  1994 

Do 

Do 

Letter  on  tfie  Provision  of  New  Infonnation 
Pertaining  to  New  Bioequivalence  Guide- 
lines and  Refuse-to-File  Letters 

July  1,1992 

Do 

Do 

Letter  on  the  Provision  of  New  Procedures 
and  Policies  Affecting  the  Generic  Drug 
Review  Process 

March  15.  1989 

Do 

Do 

Letter  on  the  Request  for  Cooperation  of 
Regulated  Industry  to  Improve  the  Effi- 
ciency and  Effectiveness  of  the  Generic 
Daig  Review  Process,  by  Assuring  the 
Completeness  and  Accuracy  of  Required 
Information  and  Data  Submissions 

November  8,  1991 

Do 

Do 

Letter  on  the  Response  to  12/20/84  Letter 
From  the  Pharmaceutical  Manufacturers 
Association  About  ttte  Drug  Price  Com- 
petition and  Patent  Term  Restoration  Act 

March  26,  19a'> 

Do 

Do 

Letter  to  all  ANDA  and  AADA  Applicants 
About  tfte  Generic  Drug  Enforcement  NA 
of  1992  (GDEA).  and  the  Office  of  Ge- 
neric Dmgs  intention  to  f^efuse-to-File 
Incomplete  Submissions  as  Re<^red  by 
the  New  Law 

January  15.  1993 

Do 

Do 

Letter  to  Regulated  Industry  fMotifying  Inter- 
ested Parties  About  Important  Detailed 
Information  Regarding  Labeling,  Scale- 
up,  Packaging.  Minor/major  Amendment 
Criteria,  and  Bnequivalence  Require- 
ments 

August  4, 1993 

Do 

Do 

Major.  Minor.  Facsimile,  and  Telephone 
Amendments  to  Original  Abbreviated 
New  Dnjg  Applnations  (Revised) 

May  1.2000 

Do 

Do 

Organization  of  an  ANDA 

March  2.  1999 

Do 

Do 

Revising  ANDA  Labeling  Following  Revi- 
sion of  the  RLD  Labeling 

April  25.  2000 

Do 

Do 

53868 


Federal  Register / Vol.  66,  No.  206 / Wednesday,  October  24,  2001 /Notices 


III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Skin  Irritation  and  Sensitization  Testing  of 
Generic  Transdemnal  Dmg  Products 

Febmary  3,  2000 

Do 

Do 

Variations  in  Drug  Products  That  May  Be 
Included  ANDA 

January  27,  1999 

Do 

Do 

Conducting  a  Clinical  Safety  Review  of  a 
New  Product  Application  and  Preparing 
a  Report  on  ttie  Review— Draft 

November  22.  1996 

Good  Review  Practices 
Draft 

Do 

Phamtacotogy/Toxlcoiogy  Review  Fonnat 

May  10,  2001 

Good  Review  Practices 

Do 

01  A(R)— Stability  Testing  of  l^ew  Drug 
Substances  and  Products — Draft 

April  21.  2000 

ICH  Draft— Ouality 

Do 

Q3A(R)— Impurities  in  New  Drug  Sub- 
stances—Draft 

July  20.  2000 

Do 

Do 

Q3R(R) — Impunties  in  New  Dmg  Prod- 
ucts—Draft 

July  19,  2000 

Do 

Do 

Q6A— Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  Drug  Sub- 
stances and  New  Drug  Products:  Chem- 
ical Substances— Draft 

November  25.  1997 

Do 

Do 

07 A— Good  Manufacturing  Practice  for  Ac- 
tive Phannaceutical  Ingredients— Draft 

August  1.2000 

Do 

Do 

S7— Safety  Pharmacology  Studies  for   ' 
Human  Pharmaceuticals— Draft 

August  7.  2000 

ICH  Draft— Safety 

Do 

E12  A — Principles  for  Clinical  Evaluation  of 
New  Antihypertensive  Drugs — Draft 

August  9.  2000 

ICH  Draft— Efficacy 

Do 

M4 — Common  Technical  Document — Draft 

August  24.  2000 

ICH  Draft— Joint  Safety/ 
Efficacy  (Multidisci- 
plinary) 

Do 

01  A— Stability  Testing  of  New  Dojg  Sub- 
stances and  Products 

September  22.  1994 

ICH— Ouality 

Do 

OtB— Photostability  Testing  of  New  Drug 
Substances  and  Products 

May  16.  1997 

Do 

Do 

OIC— Stability  Testing  fof  f^ew  Dosage 
Fomis 

May  9.  1997 

DO 

Do 

02A— Text  on  Validation  of  Analytical  Pro- 
cedures 

March  1.  1995 

Do 

Do 

028— Validation  of  Analytical  Pnxedures: 
Methodology 

May  19.  1997 

Do 

Do 

03A— Impurities  in  New  Drug  Substances 

January  4,  1996   • 

Do 

Do 

03B<R)—  Impurities  in  New  Dnjg  Products 

July  19.  2000 

Do 

Do 

December  24. 1997 

Do 

Do 

05A— Viral  Safety  Evaluation  of  Bio- 
technology Products  Derived  From  Cell 
Lines  of  Human  or  Animal  Origin 

September  24.  1998 

Do 

Do 

05B— Ouality  of  Biotechnology  Products: 
Analysis  of  ttie  Expression  Construct  In 
Cells  Used  for  Production  of  r-DNA  De- 
rived Protein  Products 

Febnjary  23.  1996 

Do 

Do 

. 
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05C— Ouality  of  Biotechnological  Prod- 
ucts: Stability  Testing  of  Biotechnology/ 
Biological  Prodiicts 

July  10. 1996 

Do 

Do 

05D— Ouality  of  Biotechnological/Biologi- 
cal  Products:  Derivation  and  Character- 
ization of  Cell  Substrates  Used  for  Pro- 
duction of  Biotechnological/BioiogiciU 
Products 

September  21,  1998 

Do 

Do 

* 

06A— Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  Dnjg  Sub- 
stances and  New  Drug  Products:  Chem- 
ical Substances 

December  29,  2000 

Do 

Do 

06B— Test  Procedures  and  Acceptance 
Criteria  for  Biotechnological/Biological 

PriXlUCtS 

August  18.  1999 

Do 

Po 

SI  A— The  Need  for  Long-Term  Rodent 
Carcinogenicity  Studies  of  Phanna- 
ceuticals 

March  1.  1996 

ICH— Safety 

Do 

SIB— Testing  for  Carcinogenicity  in  Phar- 
maceuticals 

February  23.  1998 

Do 

Do 

SIC — Dose  Selection  for  Cardnogenictty 
Studies  of  Pharmaceuticals 

March  1.1995 

Do 

Do 

S1C(R)— Dose  Selection  for  Carcino- 
genicity Studies  of  Pharmaceuticals:  Ad- 
dendum on  a  Limit  Dose  and  Related 
Notes 

December  4,  1997 

Do 

Do 

S2A— Specific  Aspects  of  Regulatory 
Genotoxicity  Tests  for  Pharmaceuticals 

April  24.  1996 

Do 

Do 

S2B— Genotoxicity:  Standard  Battery  Test- 
ing 

November  21.  1997 

Do 

Do 

S3A— Toxicokinetics:  The  Assessment  of 
Systemic  Exposure  in  Toxk^  Studies 

March  1.1995 

Do 

Do 

S3B— Phamiacokinetics:  Guidance  for  Re- 
peated Dose  Tissue  Distribution  Studies 

March  1.1995 

Do 

Do 

S4A— Duration  of  Chnxiic  Toxkaty  Testing  ^ 
in  Animals  (Rodent  and  Nonrodent  Tox- 
icity Testing) 

June  25.  1999 

Do 

Do 

S5A— Detectk)n  of  Toxfcity  to  Reproductwn 
for  MedKinal  Products 

September  22.  1994 

Do 

Do 

S5B— Oetectkw  of  Toxfcity  to  Reproduction 
for  Medkanal  Products:  Addendum  on 
Toxicity  to  Male  Fertility 

April  5.  1996 

Do 

Do 

S6— Precuneal  Safety  Evaluatkxi  of  Bk>- 
technotogy-Derived  Pharmaceuticals 

November  18.  1997 

Do 

Do 

S7A— Safety  Pharmacotogy  Studies  for 
Human  Phannaceutnals 

July  13,  2001 

Do 

Do 

EIA— The  Extent  of  Populatton  Exposure  to 
Assess  Clink:ai  Safety:  for  Dmgs  In- 
tended for  Long-Term  Treatment  of  Non- 
Life-Threatening  Conditnns 

March  1.  1995 

ICH— Effkacy 

Do 

E2A— Clincal  Safety  Data  Management: 
Definitk>ns  and  Standards  for  Expected 
Reporting 

March  1.  1995 

Do 

Do 
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E26 — Data  Elements  for  Transmission  of 
Individual  Case  Safety  Reports 

January  15,  1998 

Do 

Do 

E2C— Clinical  Safety  Data  Management: 
Periodic  Safety  Update  Reports  for  Mar- 
keted Drugs 

May  19,  1997 

Do 

Do 

E3 — Stmcture  and  Content  of  Clinical 
Study  Reports 

July  17.  1996 

Do 

Do 

'E4 — Dose-Response  Infomabon  to  Sup- 
port Drug  Registration 

November  9,  1994 

Do 

Do 

E5— Ettmic  Factors  in  tfie  Acceptability  of 
Foreign  Clinical  Data 

June  10,  1998 

Do 

Do 

E6— Good  Clinical  Practice:  Consolidated 
Guideline 

May  9,  1997 

Do 

Do 

E7— Studies  in  Support  of  Special  Popu- 
lations: Geriatrics 

August  2,  1994 

Do 

Do 

E8— General  Considerations  ior  Clinical 
Trials 

December  24, 1997 

Do 

Do 

E9— Statistical  Principles  for  Clinical  Trials 

September  16,  1998 

Do 

Do 

E 10— International  Conference  on 
Hamionisation:  Choice  of  Control  Group 
and  Related  Issues  in  Clinical  Trials 

May  14,  2001 

Do 

Do 

Ell— Clinical  Investigation  of  Medicinal 
Products  in  \t\e  Pediatric  Population 

December  15.  2000 

Do 

Do 

M3— f^onclinical  Safety  Studies  for  the 
Conduct  of  Human  Clinical  Trials  for 
Pharmaceuticals 

November  25,  1997 

ICH— Joint  Safety/Effi- 
cacy (Multidisciplinary) 

Do 

A  Revision  in  Sample  Colled 
Compliance  Program  Perta 
Approval  Inspections 

Son  Under  the 
lining  to  Pre- 

July  15.  1996 

Industry  Letters 

Division  of  Drug  Infomiation  (HFD-200),  Of- 
fice of  Training  and  Communications, 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Certification  Requirements  for  Debarred  In- 
dmduais  in  Drug  Applications 

Junel.  1990 

Do 

Do 

Continuation  of  a  Series  of  Letters  Com- 
municatir)g  Interim  and  Informal  Generic 
Driig  Policy  and  Guidance.  Availability  of 
Policy  and  Procedure  Guides,  and  Fur- 
ther Operational  Changes  to  the  Generic 
Drug  Review  Program 

March  2.  1998 

Do 

Http://www.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Information  (HFD-200), 
Office  of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research. 
Food  arKJ  Drug  Administration,  5600  Fish- 
ers Lane.  Rockville,  MD  20857.  301-827- 
4573 

Fifth  of  a  Series  of  Letters  Providing  Infor- 
mal notice  About  the  Act,  Discussing  the 
Statutory  Mechanism  by  Which  ANDA 
Applicants  May  Make  Modifications  in 
Approved  Dnigs  Where  Clinical  Data  Is 
Required 

April  10,  1987 

Do 

•> 

Do 

Fourth  of  a  Series  of  Letters  Providing  In- 
formal Notice  to  Affected  Parties  About 
Policy  Devekjpments  and  Interpretatkins 
Regarding  the  Act.  Three- Year  Exclu- 
sivity Provisions  of  Title  1 

October  31.  1986 

Do 

Do 
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Document 

Implementatkxi  of  the  Drug  Price  Competi- 
tion and  Patent  Term  Restoration  Act; 
Preliminary  Guidance 

October  11,  1984 

Do 

Do 

Implementation  Plan  USP  ln)ectk>n  No- 
menclature 

October  2.  1995 

Do 

Do 

Instmctions  for  Filing  Supplements  Under 
the  Provismns  of  SUPAC-IR 

April  11.  1996 

Do 

Division  of  Dmg  Information  (HFD-200),  Of- 
fk»  of  Trainir>g  and  Communications, 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane.  Rockville,  MD  20857.  301-827- 
4573 

Seventh  of  a  Series  of  Letters  About  the 
Act  ProvkJing  Guidance  on  the  "180-Day 
Exclusivity"  Provision  of  Section 
505(j)(4)(B)<iv)  of  the  Act 

July  29,  1988  * 

Do 

Http-7/www.fda.gov/cder/guidance/index.htm 
Division  of  Dmg  Information  (HFD-200), 
Office  of  Training  and  Communications. 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration.  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  301-827- 
4573 

Sixth  of  a  Series  of  Informal  Notice  Letters 
About  tfie  Act  Discussing  3-  and  5-year 
Exclusivity  Provisions  of  Section 
505(c)(3)(D)  and  a)(4)(D)  of  the  Act 

April  28.  1988 

Do 

Do 

Streamlining  Initiative 

December  24.  1996 

Do 

Division  of  Dmg  Informatkxi  (HFD-200),  Of- 
fice of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Dmg  Administration.  5600  Fish- 
ers Une,  Rockville,  f^^D  20857,  301-827- 
4573 

Supplement  to  10/11/84  Letter  About  Poli- 
cies, Procedures  and  Implementation  of 
the  Act  (0  &  A  Format) 

November  16.  1984 

Do 

http://www.fda.gov/cder/gukJance/index.htm 
Division  of  Drug  Information  (HFD-200),    - 
Offk»  of  Training  and  Communk:ations, 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Drug  Administratkm.  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  301-827- 
4573 

Third  of  a  Series  of  Letters  Regarding  the 
Implementation  of  the  Act 

May  1.1985 

Do 

Do 

Y2K  Letter  From  Dr.  Janet  Woodcock 

October  19,  1998 

Do 

Do 

Combined  Oral  Contraceptives— Labeling 
for  Healtficare  ProvMers  and  Patients — 
Draft 

July  10.  2000 

Labeling  Draft 

Do 

Content  and  Format  for  Geriatric  Label- 
ing—Draft 

January  21.  1999 

Do 

Do 

Content  and  Format  of  the  Adverse  Reac- 
tions Sectkxi  of  Labeling  for  Human  Pre- 
scriptkm  Drugs  and  Biotogics— Draft 

June  21.  2000 

Do 

Do 

Non-Contraceptive  Estrogen  Drug  Prod- 
ucts—Physician  and  Patient  Labeling— 
Draft 

January  8. 1999 

Do 

Do 

Noncontraceptive  Estrogen  Class  Label- 
ing—Draft 

September  27. 1999 

Do 

Do 

Labeling  of  OTC  Topical  Dmg  Products  for 
the  Treatment  of  Vaginal  Yeast  Infec- 
tk>ns  (Vulvovaginal  Candidiasis)— Draft 

July  16.  1998 

Do 

Do 
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Referencing  Discontinued  Lal>eling  for  List- 
ed Dnjgs  in  Abbreviated  New  Drug  Ap- 
plicattons— Draft                 | 

October  26,  2000 

Do 

Do 

Therapeutic  Equivalence  Code  Placement 
on  Prescription  Dnjg  Labels  and  Label- 
ing—Draft 

January  28.  1999 

Do 

Do 

Acetaminophen  and  Codetne  Phosphate 
Tablets/Capsules 

December  1,  1993 

Labeling 

Do 

Acetaminophen  and  Codeine  Phosphate 
Oral  Solution/Suspension 

December  1,  1993 

Do 

Do 

Acetaminophen,  Aspirin  and  Codeine 
Phosphate  Tablets/Capsules 

December  1,  1993 

Do 

Do 

Alprazolam  Tablets  USP 

August  1.  1996 

Do 

Do 

Amikxide  Hydrochloride  and 
Hydrochlorothiazide  Tablets  USP 

September  1,  1997 

Do 

Do 

Amiodipine  Besylate  Tablets 

September  1.  1997 

Do 

Do 

Astemizole  Tablets 

September  1.  1997 

Do 

Do 

Atenolol  Tablets  USP 

August  1.  1997 

Do 

Do 

Barbiturate,  Single  Entity-Claa 

IS  Labeling 

March  1.  1981 

Do 

Division  of  Drug  Information  (HFD-200).  Of- 
fice of  Training  and  Communications. 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857.  301-827- 
4573 

Butalbital,  Acetaminophen  an« 
Capsules/TaWets  USP 

i  Caffeine 

September  1,  1997 

Do 

http://www.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Information  (HFD-200), 
Office  of  Training  and  Communications. 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Dmg  Administration.  5600  Fish- 
ers Lane,  Rockville.  MD  20857,  301-827- 
4573 

Butalbital,  Acetaminophen,  Caffeine  and 
Hydocodone  Bitartrate  Tablets 

September  21,  1997 

Do 

Do 

Butorphanol  Tartrate  Injection  USP 

October  1,  1992 

Do 

Do 

Captopril  and  Hydrochlorothiazide  Tablets 
USP 

April  1.1995 

Do 

Do 

Captopril  Tablets 

Febmary  1.  1995 

Do 

Do 

Carbidopa  and  Levodopa  Tablets  USP 

Febnjary  1.  1992 

Do 

Do 

Chkxdiazepoxide  Hydrochkxide  Capsules 

January  1,  1988 

Do 

Do 

Cimeticfine  Hydrochloride  Injection 

September  1.  1995 

Do 

Do 

Cimetidine  Tablets 

September  1.  1995 

Do 

Do 

Cisapride  Oral  Suspension 

September  1,  1997 

Do 

Do 

Cisapride  Tablets 

September!.  1997 

Do 

Do 

Clindamycin  Ptwsphate  Iniedion  USP 

September  1.  1998 

Do 

Do 
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Document 

Clorazepate  Dipotassium  Capsules/Tabtets 

(March  1.  1993 

Do 

Diviskxi  of  Drug  Information  (HFD-200).  Of- 
fice of  Training  and  Communicatkws, 
Center  for  Dmg  Evaluation  and  Research. 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  RockvHIe.  MD  20857,  301-627- 
4573 

Combination  Oral  Contraceptives — Physi- 
cian and  Patient  Labeling 

January  1. 1994 

Do 

Do 

Cyproheptadine  Hydrochtoride  Tablets/ 
Syrup 

December  1.  1986 

Do 

Do 

Dickjfenac  Sodium  Delayed-Release  Tab- 
lets   . 

January  1.  1997 

Do 

http://www.fda.gov/cder/guHJance/index.htm 
Division  of  Drug  Informatkxi  (HFD-200), 
OffKe  of  Training  and  Communcattons, 
Center  for  Drug  Evaluatkxi  and  Research. 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville.  MD  20857,  301-827- 
4573 

Diltiazem  HydrochkxkJe  Extended-Release 
Capsules 

September  1,1995 

Do 

Do 

Diphenoxylate  Hydrochloride  and  Atropine 
Sulfate  Oral  Solutkx)  USP 

April  1.  1995 

Do 

Do 

Diphenoxylate  Hydrochk>ride  and  Atropine 
Sulfate  Tablets  USP 

April  1,  1995 

Do 

Do 

Dipivefrin  Hydrochtoride  Ophthalmk:  Solu- 
tton.  0.1% 

November  2.  1998 

Do 

Division  of  Dnig  Informatkxi  (HFD-200).  Of- 
fice of  Trainir>g  and  Communk:ations, 
Center  for  Datg  Evaluation  and  Research. 
Food  ar>d  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville.  MD  20aS7.  301-827- 
4573 

Ergotoid  Mesylates  Tablets 

January  1.  1988 

Do 

Do 

Rudeoxyglucose  F18  Injectmn 

January  1.  1997 

Do 

http7/www.fda.gov/cder/guklance/index.htm 
Diviston  of  Drug  Informatkxi  (HFD-200). 
Offne  of  Training  and  Commun«atkxis. 
Center  for  Drug  Evaluatkxi  and  Research. 
Food  and  Drug  Administratkxi.  5600  Fish- 
ers Lane.  Rockville.  MD  20857.  301-827- 
4573 

Rurbiprofen  Tablets  USP 

January  1. 1994 

Do 

Do 

Ruvoxamine  Maleate  Tablets 

September  1,  1997 

Do 

Do 

Gentamicin  Sulfate  Ophthalmk:  Ointment 
and  Solution  USP 

April  1.1992 

Do 

Do 

Heparin  Sodium  Injectton  USP 

March  1.1991 

Do 

Do 

Hydrocodone  Bitartrate  and  Acetamino- 
phen Tabtels  USP 

April  1.1994 

Do 

Do 

Hydroxyzine  Hydrochkyide  Injection 

December  1.1989 

Do 

Diviskxi  of  Drug  Information  (HFD-200),  Of- 
fKe  of  Training  and  Communications, 
Center  for  Dnig  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane.  RockviHe.  MD  20857.  301-827- 
4573 

Hypoglycemc  Oral  Agents  Federal  Reg- 
ister 

April  1.1984 

Do 

Do 
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-hKlomettiacin  Capsules  USP 

September  1,  1995 

Do 

http-7/www.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Information  (HFD-200), 
Office  of  Training  and  Communications, 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Infomial  Labeling  Guidance  Texts  for  Es- 
trogen Drug  Products  Patient  Labeling 

Aiigikst  1,  1992 

Do 

Division  of  Drug  Information  (HFD-200),  Of- 
fice of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20a57,  301-827- 
4573 

informal  Labeling  Guidance  Texts  for  Es- 
trogen Drug  Products:  Professional  La- 
beling 

August  1.  1992 

Do 

Do 

Isoelharine  Inhalation  Solution 

March  1.  1989 

Do 

Do 

Itraconazole  Capsules,  USP 

September  1.  1998 

Do 

http7/www.fda.gov/cder/guidance/index.htm 
Division  of  Drug  Information  (HFD-200), 
Office  of  Training  and  Communications, 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Une,  Rockville,  MD  20857,  301-827- 
4573 

Leucovorin  Calcium  for  Injection 

July  1.  1996 

Do 

Do 

Leucovonn  Calcium  Tablets,  USP 

July  1,1996 

Do 

Do 

Local  Anestfietics  Class  Label 

Ing 

September  1.  1982 

Do 

Division  of  Drug  Information  (HFD-200),  Of- 
fKe  of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Medofenamate  Sodium  Capsules 

July  1,  1992 

Do 

Do 

Medroxyprogesterone  Acetate 
USP 

Tablets, 

Septembers  1998 

Do 

http7/www.fda.gov/cder/guidance/index.htm 
Division  of  Dmg  Information  (HFD-200), 
Office  of  Training  and  Communk:ations, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Metaproterenol  Sulfate  Inhalation  Solution 
USP 

May  1.  1992 

Do 

Do 

Metaproterenol  Sulfate  Syrup  USP 

May  1.  1992 

Do 

Do 

Metaproterenol  Sulfate  Tablets 

May  1,  1992 

Do 

Do 

Metodopramide  Tablets  USP/Oral  Solution 

February  1.  1995 

Do 

Do 

Naphazoline  Hydrochtoride  0( 
lution 

jhthalmicSo- 

March  1.  1989 

Do 

Division  of  Dmg  Infonnation  (HFD-200),  Of- 
fKe  of  Training  and  Communnations, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Dmg  Administratkxi,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-«27- 
4573 
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Naproxen  Sodium  Tablets,  USP 

September  1,  1997 

Do 

ft 

http://www.fda.gov/cder/guklance/index.htm 
Diviston  of  Drug  Informatton  (HFD-200), 
Offtoe  of  Training  and  Communications. 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Naproxen  Tablets,  USP 

September  1, 1997 

Do 

Do 

Niacin  Tablets 

July  1. 1982 

Do 

Diviston  of  Dmg  Information  (HFD-200).  Of- 
fice of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockville.  MD  20657,  301-827- 
4573 

Paditaxel  Injection 

September  1, 1997 

Do 

http://www.fda.gov/cder/guklance/index.htm 
Diviston  of  Dmg  Infonnation  (HFD-200), 
Office  of  Training  and  Communications. 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Une,  Rockville,  MD  20657,  301-827- 
4573 

Phendimetrazine  Tartrate  Capsules/T  Nets, 
and  Extended-Release  Capsules 

February  1,  1991 

Do 

Diviston  of  Dmg  Infomiatton  (HFD-200),  Of- 
fice of  Training  and  Communications, 
Center  for  Drug  Evaluatton  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane.  Rockville,  MD  20857,  301-827- 

.    4573 

Phentermine  Hydrochloride  Capsules/Tab- 
lets 

August  1.  1988 

Do 

Do 

Promethazine  Hydrochtoride  Tablets 

March  1.  1990 

Do 

Do 

Propantheline  Bromkle  Tablets 

August  1,1988 

Do 

Do 

Pyridoxine  Hydrochtoride  Injectton 

June  1.  1984 

Do 

Do 

Quinidlne  Sulfate  Tablets/Capsutes  USP 

October  1,  1995 

Do 

http7/www.fda.gov/cder/guidance/index.htm 
Diviskjn  of  Drug  Infonnatton  (HFD-200), 
Office  of  Training  and  Communtoattons, 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane.  Rockville.  MD  208S7.  301-827- 
4573 

Ranitkline  Tablets  USP 

November  1.1993 

Do 

Do 

Risperidone  Oral  Solution 

September  1. 1997 

Do 

Do 

Risperidone  Tablets 

September  1, 1997 

Do 

Do 

Sulfacetainide  Sodium  and  Prednisolone 
Acetate  Ophthalmk:  Suspension  and 
Ointment 

January  1,  1995 

Do 

Do 

Sulfacetamkle  Sodium  Ophthalmk:  Solu- 
tton/Ointment 

August  1,1992 

Do 

Do 

Sulfamethoxazole  and  Phenazopyridine 
Hydrochtoride  Tablets 

Febmary  1.  1992 

Do 

Diviston  of  Drug  Information  (HFD-200),  Of- 
ftoe  of  Training  and  Communications, 
Center  for  Dmg  Evaluation  and  Research. 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane,  Rockvilto.  MD  20857.  301-827 
4573 
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III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER>— Continued 

Name  of  Document 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

SuHamelfioxazole  and  Trimethoprim  Tab- 
lets and  Oral  Suspension 

August  1.  1993 

Do 

http://www.fda.gov/cder/guidance/index.htm 
Division  of  Dmg  Infomiation  (HFD-200), 
Office  of  Training  and  Communications. 
Center  for  Drug  Evaluation  and  Research, 
Food  and  Drug  Administration,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

Theophylline  Immediate-Reteas 
Fomw 

le  Dosage 

February  1.  1995 

Do 

Division  of  Dmg  Infonnation  (HFD-200),  Of- 
fice of  Training  and  Communications, 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Dmg  Administration,  5600  Fish- 
ers Lane.  Rockville,  MD  20857,  301-827- 
4573 

Theophylline  Intravenous  Dosa 

)e  Forms 

Septentfwrl.  1995 

Do 

httpV/www.fda.gow/cder/guidance/index.htm 
Division  of  Dmg  Information  (HFD-200), 
Office  of  Training  and  Communications. 
Center  for  Dmg  Evaluation  and  Research, 
Food  and  Drug  /Vdministration.  5600  Fish- 
ers Lane.  Rockville.  MD  20857.  301-^7- 
4573 

Thiamine  Hydrochloride  Injectic 

)n 

Febnjary  1.  1988 

Do 

Divisron  of  Drug  Infonnation  (HFD-200).  Of- 
fice of  Training  and  Communicattons, 
Center  for  Drug  Evaluatkjn  and  Ftesearch, 
Food  and  Dmg  /Vdministratkm.  5600  Fish- 
ers Lane.  Rockville.  MD  20857.  301-827- 
4573 

Tobramycin  Sulfate  Injection  U 

SP 

May  1.1993 

Do 

http-7/www.fda.gov/cder/guklance/index.htm 
DiviskHi  of  Drug  Infonnatkw  (HFD-200), 
Office  of  Training  and  Communnations, 
Center  for  Dmg  Evaluatkm  and  Research. 
Food  and  Dmg  /Vdministration.  5600  Rsh- 
ers  Lane.  Rockville.  MD  20857.  301-827- 
4573 

Venlafaxine  Hydrochloride  Tablets 

October  1.  1997 

Do 

Do 

VerapamH  Hydrochloride  Tablets 

October  1,1991 

Do 

Do 

Vitamin  A  Capsules 

February  1,1992 

Do 

Do 

Zolpidem  Tartrate  Tablets 

September  1,1997 

Do 

Do 

Demonstration  o«  Comparability  of  Human 
Biological  Products.  Including  Thera- 
peutic Biotechnology-Derived  Products 

April  1.  1996 

Microbiology 

Do 

Labeling  OTC  Human  Dmg  Products- 
Submitting  Requests  for  Exemptions  and 
Deferrals — Draft 

December  19,  2000 

OTC  Draft 

Do 

Labeling  OTC  Human  Drug  Products:  Up- 
dating Labeling  m  ANDAs-Draft 

February  22.  2001 

Do 

Do 

OTC  Actual  Use  Studies-Ora 

ift 

July  22,  1994 

Do 

Diviskjn  of  Dmg  Infonnatton  (HFD-200).  Of- 
fKe  of  Training  and  Communwattons, 
Center  for  Dmg  Evahiatton  and  Research, 
Food  and  Drug  /Kdministratkxi.  5600  Fish- 
ers Lane,  Rockville.  MD  20857.  301-827- 
4573 

OTC  Nicotine  Substitutes— Draft 

March  1.  1994 

Do 

Do 
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III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

fHow  to  Obtain  a  Hard  Copy  of  the 
Document 

Enforcement  Policy  on  Martteting  OTC 
Combination  Products  (CPG  71 32b.  16) 

OTC 

http7/www.fda.gov/cder/guktence/index.htm 
Diviskjn  of  Drug  Infomiation  (HFD-200), 
Orfk:e  of  Training  and  Communications, 
Center  for  Drug  Evaluation  and  Research. 
Food  and  Dmg  Adminisfratkw,  5600  Fish- 
ers Lane,  Rockville,  MD  20857,  301-827- 
4573 

General  Guidelines  for  OTC  Combination 
Products 

Do 

Do 

Labeling  OCT  Human  Dmg  Products  Using 
a  Column  Format 

December  19,  2000 

Do 

Do 

Upgrading  Category  III  Antipersplrants  to 
Category  1  (43  FR  46728-46731) 

Do 

Do 

Carcinogenicity  Study  Protocol  Submis- 
sions— Draft 

November  7,  2000 

Phamiacology/Toxk»logy 
Draft 

Do 

Immunotoxicology  Evaluation  of  Investiga- 
tional New  Dmgs— Draft 

May  11,  2001 

Do 

Do 

Photosafety  Testing— Draft 

January  10.  2000           Do 

Do 

Statistical  Aspects  of  the  Design,  Analysis, 
and  Interpretation  of  Chronk:  Rodent 
Carcinogenicity  Studies  of  Phanna- 
ceutteals— Draft 

May  8.  2001 

Do 

Do 

Content  and  Format  of  INDs  for  Phase- 1 
Studies  of  Dmgs  Including  Well-Charac- 
terized, Therapeutic,  Biotechnology-De- 
rived Products 

October  4,  2000 

Pharmacology/Toxk»logy 

Do 

Fomiat  and  Content  of  the  Nonclinical 
Phamfiacdogy/Toxrcology  Section  of  an 
ApplKatkxi 

Febmary  1,  1987 

Do 

00 

Noncllnk:al  Pharmacology/Toxicology  De- 
velopment of  Topical  Dmgs  Intended  to 
Prevent  ttie  Transmission  of  Sexually 
Transmitted  Diseases  (STD)  and/or  for 
the  Development  of  Dmgs  Intended  to 
Act  as  Vaginal  Contraceptives 

October  16.  1996 

Do 

Do 

Reference  GukJe  for  the  Nonclinical  Tox- 
k;ity  Studies  of  Antiviral  Dmgs  Indicated 
for  the  Treatnwit  of  N/A  Non-Life 
Threatening  Disease:  Evaluatk)n  of  Dmg 
Toxicity  Prior  to  Phase  1  Clinteal  Studies 

Febmary  1,  1989 

Do 

Do 

• 

Single  Dose  Acute  Toxkaty  Testing  Toxkaty 
Testing  for  Phannaceulkals 

August  26.  1996 

Do 

Do 

Applk:atk>ns  Covered  by  Sectkxi 
505(b)(2)— Draft 

December  8.  1999 

Procedural  Draft 

Do 

Content  and  Format  of  New  Drug  /^pplna- 
ttons  and  Abbreviated  New  Dmg  /Vppli- 
calkxte  for  Certain  Positron  Emisskxi  To- 
nwgraphy  Dmg  Products— Draft 

March  10.  2000 

Do 

Do 

Disctosing  Informatkm  Provkled  to  Advi- 
sory Committees  in  Connection  With 
Open  Advisory  Committee  Meetings  Re- 
lated to  the  Testing  or  Approval  of  New 
Dmgs  and  Convened  by  CDER,  Begin- 
ning January  1,  2000— Draft 

December  22, 1999 

Do 

Do 
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III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Fomis  for  Registration  of  Producers  of 
Dnjgs  and  Listing  of  Drugs  in  Commer- 
cial Distritxjtion — Draft 

May  15,  2001 

Do 

Do 

Infomiation  Program  on  Clinical  Trials  for 
Serious  or  Life-Threatening  Diseases: 
EstatJiishment  of  a  Data  Bank— Draft 

March  29,  2000 

Do 

Do 

Information  Program  on  Clinical  Trials  for 
Serintis  or  Life-Threatening  Diseases: 
Imptementation  Plan— Draft 

July  9.  2001 

Do 

Do 

Information  Request  and  Discipline  Review 
Letters  Under  the  Prescription  Drug  User 
Fee  Act— Draft 

August  17,  1999 

Do 

Do 

PET  Drug  Applications— Content  and  For- 
ntat  for  NDAs  and  ANDAs-Draft 

March  10,  2000 

Do 

Do 

Postmariceting  Safety  Reporting  for  Human 
Drug  and  Biological  Products  Including 
Vaccines— Draft 

litorch  12,  2001 

Do 

Do 

Potassium  Iodide  as  a  Thyroid  Blocking 
Agent  in  Radiation  Emergencies— Draft 

January  4,  2001 

Do 

Do 

Reports  on  the  Status  of  Postmariceting 
Studies— Implementation  of  Section  130 
of  the  Food  and  Drug  Administration 
Modemization  Act  of  1997— Draft 

April  4,  2001 

Do 

Do 

Special  Protocol  Assessment— Draft 

Febmary  9,  2000 

Do 

Do 

Siihmitting  Debarment  Certification  State- 
ments—Draft 

October  2,  1998 

Do 

Do 

180-Day  Generic  Dnjg  Exclusivity  Under 
the  Hatch-Waxman  Amendments  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act 

July  14.  1998 

Procedural 

Do 

Advisory  Committees:  Implementing  Sec- 
tion 120  of  the  Food  and  Drug  Mod- 
ernization Act  of  1997 

November  2,  1998 

Do 

Do 

Court  Decisions,  ANDA  Approvals,  and 
130-Day  Exclusivity  Under  the  Hatch- 
Waxman  Amendments  to  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

(March  30,  2000 

Do 

Do 

Disclosure  of  Materials  Provided  to  Advi- 
sory Committees  in  Connection  With 
Open  Advisory  Committee  Meetings 
Convened  by  the  Center  for  Dmg  Eval- 
uation and  Research  Beginning  on  Janu- 
ary 1,2000 

November  30.  1999 

Do 

Do 

Enforcement  Policy  During  Implementation 
of  Section  503A  of  the  Federal  Food, 
Onig.  and  Cosmetic  Act 

November  23.  1998 

Do 

Do 

Fast  Track  Drug  DevetopmenI  Programs: 
Designatkxi,  Development,  and  Applica- 

November  18,  1998 

Do 

Do 

Financial  Disctosure  by  Clinkal  Investiga- 
tors 

D4arch  20,  2001 

Do 

Do 

Formal  Dispute  Resolution:  ^ipeals  Above 
the  Diviskxi  Level 

March  7.  2000 

Do 

Do 
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III.  Guidance  Documents  Issued  by  the  Center  for  Drug  Evaluation  and  Research  (CDER)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the 
Document 

Fomfial  Meetings  With  Sponsors  and  Appli- 
cants for  PDUFA  Products 

March  7.  2000 

Do 

Do 

Implementation  of  Section  120  of  the  FDA 
Modemization  Act  of  1997— Advisory 
Committees 

November  20.  1998 

Do 

Do 

Implementation  of  Section  126  of  the  FDA 
Modemization  Act  of  1997— Elimination 
of  Certain  Labeling  Requirements 

July  21,  1998 

Do 

Do 

Levothyroxine  Sodium  Products— Enforce- 
ment of  August  14.  2001,  Compliance 
Date  and  Submission  of  New  Applica- 
tions 

July  13.  2001 

Do 

Do 

National  Unifomiity  for  Nonprescription 
Dnjgs  Ingredient  Labeling  for  OTC 
Drugs 

April  9.  1998 

Do 

Do 

Qualifying  for  Pediatric  Exclusivity  Under 
Section  505A  of  the  Federal  Food.  Dmg, 
and  Cosmetic  Act— Revised 

October  1.  1999 

Do 

Do 

Reduction  of  Civil  Money  Penalties  for 
Small  Business  Entities 

March  20,  2001 

Do 

Do 

Refusal  to  File 

July  12,  1993 

Do 

Do 

Repeal  of  Section  507  of  the  Federal 
Food,  Dmg.  and  Cosmetic  Act 

June  15.  1998 

Do 

Do 

Standards  for  the  Prompt  Review  of  Effi- 
cacy Supplements  Including  Priority  Effi- 
cacy Supplements 

May  15.  1998 

Do 

Do 

Women  and  Minorities  Guidance  Require- 
ments 

July  20.  1998 

Do 

Do 

Information  Request  and  Discipline  Review 
Letters  Under  the  Prescription  Dmg  User 
Fee  Act 

August  17,  1999 

User  Fee  Draft 

Do 

Submitting  Separate  Mariceting  Applica- 
tions and  Definitions  of  Clinical  Data  for 
Purposes  of  Assessing  User  Fees— Draft 

February  22.  2001 

Do 

Do 

Waivers  of  and  Reductions  in  User  Fees 
(Attachment  G)— Draft 

July  16.  1993 

Do 

Do 

Applicability  of  User  Fees  to:  (1)  Applica- 
tions Withdrawn  Before  Filing  Decision, 
or  (2)  Applications  the  Agency  Has  Re- 
fused to  File  and  That  Are  Resubmitted 
or  Filed  Over  Protest  (Attachment  F) 

July  12.  1993 

User  Fee 

Do 

Applicatk>n,  Product,  and  Establishment 
Fees:  Common  Issues  and  Their  Reso- 
lutkxi  (Attachment  D) 

December  16.  1994 

Do 

Do 

Classifying  Resubmissions  in  Response  to 
Action  Letters 

May  14, 1998 

Do 

Do 

Fees-Exceed-the-Costs  Waivers  Under  the 
Prescriptkxi  Dmg  User  Fee  Act 

August  25.  1999 

Do 

Do 

Fonnal  Meetings  With  Sponsors  and  Appli- 
cants for  PDUFA  Pmdiicts 

March  7,  2000 

Do 

Do 

sponses  to  Clinnal  Holds  (Revised) 

October  26.  2000 

Do 

Do 
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Withdrawals 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

Date  of  Withdrawal 

Dissemination  and  Reprints  of  Certain  Published  Origi- 
nal Data  (No  Replacement) 

October  8,  1996 

Advertising 

February  16.  2000 

Funded  Dissemination  of  Reference  Texts  (No  Replace- 
ment) 

October  8.  1996 

Advertising 

Febnjary  16,  2000 

Buspirone  Hydrochloride  Tablels  In  Vivo  Bioequivalence 
(No  Replacement) 

May  14,  1998 

Btopharmaceutics 

November  30,  2000 

Cimetidine  Tablets  In  Vivo  Bioequivalence  and  In  Vitro 
Dissolution  (No  Replacement) 

Unknown 

Biopfiamnaceutws 

November  30,  2000 

Didofenac  Sodium  (Tablets)  In  Vivo  Bioequivalence 
and  In  Vitro  Dissolution  Testing  (No  Replacement) 

October  6,  1994 

Biopf»rmaceutics 

November  30,  2000 

Glipiririe  In  Vivo  Bioequivalence  and  In  Vivo  Dissolution 
Testing  (No  Replacement) 

Unknown 

Biopfiarmaceutics 

November  30,  2000 

Glyburide  In  Vivo  Bioequivalence  and  In  Vivo  Dissolu- 
tion Testing  (No  Replacement) 

Unknown 

Bk>pfiamnaceutics 

November  30,  2000 

Oral  Extended  (Controlled)  Release  Dosage  Forms  In 
Vivo  Bioequivalence  and  In  Vitro  Dissolution  Testing 
(No  Replacement) 

Unknown 

Bnpharmaceutics 

November  30,  2000 

Statistical  Procedures  for  Bioequivalence  Studies  Using 
a  StarKlard  Two-Treatment  Crossover  Design  (No 
Replacement) 

Juty  1,  1992 

Biopharmaceutics 

November  30.  2000 

Clinical  Evaluation  of  Dnjgs  to  Prevent  Dental  Caries 
(No  Replacement) 

November  1.  1978 

Ctinttal  Mednal 

May  18,  2000 

Clinical  Evaluation  of  Dnigs  to  Prevent,  Control,  and/or 
Treat  Periodontal  Disease  (No  Replacement) 

November  1,  1978 

OinKal  Medial 

May  18,  2000 

OTC  Treatntent  of  Hypercholesterotemia  (No  Replace- 
ment) 

October  27,  1997 

OTC 

August  3.  2000 

Levotftyroxine  Sodium:  Questions  and  Answers  (Re- 
placed by  Levothyroxine  Sodium  Products  Enforce- 
ment of  August  14,  2001.  Compliance  Date  and  Sub- 
mission of  New  Applications  issued  on  July  13,  2001) 

Marcfi  8,  2001 

Procedural 

July  13,  2001 

IV.  Guidance  documents  Issued  by  the  Center  for  Devices  and  Radiological  Health  (CDRH) 


Name  of  Do 

cument 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard 

Co  )y  of  the  Document 

(Name  and  Address. 

Phone,  FAX,  E-mail  or 

Internet) 

FOD  No. 

The  FDA  Export  Reform  and  E 
Export  Certification  Package 
for  Requests  for  Certificate  i 

■nhancement  Act  of  1996/ 
Including  "Instmctions 
0  Foreign  Governments" 

Febniary  7,  2000 

Office  of  Compliance 
(OC) 

Division  of  SmaH  Man- 
ufacturers Assist- 
ance: 1-800-636- 
2041  or  301-827- 
0111  or  (FAX) 
Facts-on-Demand 
(FOD)  at  1-BOO- 
899-0381  or  Inter- 
net at  mpM 
www.fda.gov/  cdrtV 
ggpmain.htmi 

865 

Commercial  Distribution/Exhibit  Letter 

April  10.  1992 

00 

Do 

246 

Color  Additive  Status  List  (Inspection  Operations  Man- 
ual) 

Febniary  1,  1969 

OC 

Do 

268 

FDA  Guide  for  VaHdation  of  Biotogical  Indicator  Incuba- 
tion Time 

January  1,  1966 

00 

Do 

283 
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IV.  Guidance  Documents  Issued  by  the  Center  for  Devices  and  Radiological  Health  (CDRH)-Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  /Vctivity 

How  to  Obtain  a  Hard 

Copy  of  ttie  Document 

(Name  and  Address. 

Phone,  FAX.  E-mail  or 

Internet) 

FOD  No. 

Guide  for  Establishing  and  Maintaining  a  Calibration 
Constancy  Intercomparison  System  for  Microwave 
Oven  Compliance  Sun/ey  Instmments  (FDA  88-6264) 

March  1,  1988 

OC 

• 

Do 

286 

Preproduction  Quality  Assurance  Planning:  Rec- 
ommendations for  Medical  Device  Manufacturers 
(FDA  90-4236) 

September  1,  1989 

OC 

Do 

295 

Color  Additive  Petittons  (p.  1 1-19  of  PMA  Manual) 

June  1,  1967 

OC 

Do 

296 

Guidance  for  Preparation  of  PMA  Manufacturing  Infor- 
mation 

August  1,1992 

OC 

Do 

448 

Civil  Money  Penalty  Polfcy;  Guklance  for  FDA  Staff 

June  8. 1999 

OC 

Do 

1124 

General  Principles  of  Software  Validation;  Draft  Gukl- 
ance 

June  9,  1997 

OC 

Do 

938 

Classifteatk)n  Names  for  Medeal  Devices  and  In  Vitro 
Diagnostic  Products  (FDA  Pub.  hto.  95-4246) 

March  1,  1995 

OC 

Do 

10 

Cover  Letter/Guidance  Document  on  the  Perfomiance 
Standard  for  Electrode  Lead  Wires  and  Patient  Cable 

March  9.  1998 

00 

Do 

1197 

Guklance  on  Medk:al  Device  Tracking  [FDAMAJ;  Gukl- 
ance for  Industry  and  FDA  Staff 

January  24,  2000 

OC 

Do 

169 

Compliance  Program  Guklance  Manual:  Inspectkxi  of 
Medk»l  Devk»s;  Draft 

August  12, 1999 

OC 

Do 

1702 

Procedures  for  Laboratory  Compliance  Testing  of  Tele- 
vision Receivers— Part  of  TV  Packet 

May  1,  1986 

OC 

Do 

945 

Sec.  300.600  Commercial  Distributkxi  with  Regard  to 
Premarttet  Notifkation  [510(k)l  (CPG  7124.19] 

September  24,  1987 

OC 

Do 

181 

Letter  to  Medk:al  Devree  Manufacturer  on  Pentium  Proc- 
essors 

Febniary  14,  1995 

OC 

Do 

456 

Implementatkw  of  the  Bk)materials  Access  Assurance 
Act  of  1998 

April  2,  2001 

OC 

Do 

1324 

Gukleline  for  the  Monitoring  of  CHnnal  Investigatkxis 

January  1,  1968 

OC 

Do 

428 

Regulating  In  Vitro  Diagnostk:  Devrce  (IVD)  Studies; 
Guidance  for  FDA  Staff 

December  17,  1999 

OC/Diviskxi  of  Bk>- 
research  Monitoring 
(DBM) 

Do 

1132 

Prepanng  Notnes  of  Availability  of  lnvestigatk)nal  Med- 
kal  Devnes  and  for  Recruiting  Study  Subjects 

March  19,  1999 

OC/DBM 

Do 

2229 

Guklance  on  Electrosurgnal  DevKes  and  the  /Vpplea- 
tion  of  the  Performance  Standard  for  Electnxle  Lead 
Wires  and  Patient  Cables 

November  15, 1999 

OC/Divisk)n  of  En- 
forcement (DOE)  1 

Do                  * 

1129 

Guidance  on  Quality  System  Regulatkxi  Informatkm  for 
Various  Premarttet  Submissk)n8;  Draft 

Augusts.  1999 

OC/DOEII 

Do 

1140 

Sun«illance  and  Detentkxi  Without  Phys»al  Fvamina- 
tton  of  Surgeons'  and/or  Patient  Examinatkm  Gtoves; 
Guklance  for  Industry— Draft 

July  26,  2000 

OODOEU 

Do 

1141 

Manufacturers/Assemblers  of  Diagnostk:  X-Ray  Sys- 
tems: Enforcement  Polcy  for  Positive-Beam  Limitatkxi 
(PBL)  Requirements  in  21  CFR  1020.31(g) 

October  13.  1993 

OC/DOEI 

Do 

116 

Gukle  for  the  Subntisskm  of  Initial  Reports  on  Diag- 
nostk: X-Ray  Systems  and  their  Major  Components 

January  1,  1962 

OG/DOEI 

Do 

257 
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Exemption  From  Reporting  and  Recordkeeping  Require- 
ments for  Certain  Sunlamp  Product  Manufacturers 

September  16,  1981 

OC/DOEI 

Do 

343 

Letter  to  Medical  Device  Industry  on  Endoscopy  and 
Laparoscopy  Accessories  (GakJi) 

May  17.  1993 

OC/DOEI 

Do 

545 

Clarification  of  Radiation  Control  Regulations  for  Diag- 
nostic X-Ray  Equipment  (FDA  89-6221) 

March  1.  1989 

OC/DOEI 

Do 

758 

CPG  7133.19:  Retention  of  Microwave  Oven  Test 
Record/Cover  Letter.  08/24,  1981  Retention  of 
Records  Required  by  21  CFR  [Part]  1002 

March  1,  1995 

OC/DOEI 

Do 

880 

Guideline  for  ttie  Manufacture  of  In  Vitro  Diagnostic 
Products 

January  10,  1994 

OC/DOEI 

Do 

918 

A  Guide  for  the  Submission  of  Abbreviated  Radiation 
Safety  Reports  on  Cephalometric  X-Ray  Devices:  De- 
fined as  Dental  Units  With  an  Attachment  for  Man- 
dibte  Wort(  That  Holds  a  Cassette  and  Beam  Umiting 
Device 

March  1,  1996 

OC/DOEI 

Do 

977 

A  Guide  for  the  Submission  of  an  Abbreviated  Radiation 
Safety  Report  on  X-Ray  Tables,  Cradtes,  Fihn  Chang- 
ers or  Cassette  Holders  Intended  for  Diagnostic  Use 

March  1,  1996 

OC/DOEI 

Do 

978 

A  Guide  for  the  Submission  of  Abbreviated  Radiation 
Safety  Reports  on  Image  Receptor  Support  Devices 
for  Mammographic  X-Ray  Systems 

March  1,  1996 

OC/DOEI 

Do 

979 

Compliance  Program  Guidance  Manual.  Field  Compli- 
ance Testing  of  Diagnostic  (Medkal)  X-Ray  Equip- 
ment; Guidance  for  FDA  Staff 

March  15,  2000 

OC/DOEI 

Do 

1133 

Information  Disclosure  by  Manufacturers  to  Assemblers 
for  Diagnostic  X-Ray  Systems;  Final  Guidance  for  In- 
dustry and  FDA 

April  2.  2001 

OCflX)EI 

Do 

2619 

Guide  for  Submission  of  Information  on  Accelerators  In- 
tended to  Emit  X-Radiation  Required  Pursuant  to  21 
CFR  1002.10 

AprH  1,1971 

OC/DOEI&III 

1 
Do 

235 

Abbreviated  Reports  on  Radiation  Safety  for  Microwave 
Prodiicts  (Other  Than  Microwave  Ovens)— E.G. 
Microwave  Heating,  Microwave  Diattiermy,  RF 
Sealers,  Induction.  Dielectric  Heaters.  Security  Sys- 
tems 

August  1,  1995 

OC/DOEI&III 

Do 

236 

Guide  for  Preparing  Reports  on  Radiation  Safety  of 
(Microwave  Ovens 

March  1,1986 

OCAX)EI&lll 

Do 

239 

Reporting  Guide  for  Laser  Light  Shows  and  Displays 
(21  CFR  [Part]  1002)  (FDA  88-8140) 

September  1.  1995 

OC/DOEI&III 

Do 

251 

July  1.1980 

OC/DOEI&III 

Do 

?53 

Guide  for  RKng  Annual  Reports  for  X-Ray  Components 
and  Systems 

Reporting  and  Compliance  Guide  for  Television  Prod- 
ucts Including  Product  Report.  Supplemental  Report, 
Radiation  Safety  Abbreviated  Report.  Annual  Report, 
Information  and  Guidance 

October  1,  1995 

OC/DOEI&III 

Do 

260 

Revised  Guide  for  Preparing  Annual  Reports  on  Radi- 
ation Safety  Testing  of  Laser  and  Laser  Light  Show 
Products  (Replaces  FDA  82-8127) 

September  1.  1995 

OC/DOEI&III 

Do 

264 
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FOONo. 

Guide  for  Preparing  Abbreviated  Reports  of  Microwave 
and  RF  Emitting  Electronic  Products  Intended  for 
Medical  Use 

September  1,  1996 

OC/DOEI&III 

Do 

399 

Letter  to  Manufacturers  and  Importers  of  Microwave 
Ovens:  Information  Requirements  for  Cookbooks  and 
User  and  Sen^ice  Manuals 

October  31.  198R 

OC/DOEI&III 

Do 

697 

Abbreviated  Reports  on  Radiation  Safety  of  Non-Med- 
ical Ultrasonic  Products 

August  1.  1995 

OC/DOEI&III 

Do 

951 

Guide  for  Preparing  Product  Reports  for  Mednal 
Ultrasound  Products 

September  1.  1996 

OC/DOEI&III 

Do 

960 

Letter— Manufacturers.  Distributors  and  Importers  of 
Condom  Products 

February  23.  1994 

OCmOEII 

Do 

52 

Letter— Manilfacturers,  Importers,  and  Repackagers  of 
Condoms  for  Contraception  or  Sexually-Transmitted 
Disease  Prevention  (Holt) 

Febnjary  13.  1989 

OC/DOEII 

Do 

53 

Letter— Condom  Manufacturers  and  Distributors 

April  5,  1994 

OC/DOEII 

Do 

56 

Letter  to  Manufacturers/Repackers  Using  Cotton 

April  22,  1994 

OC/DOEII 

Do 

101 

Guide  for  Preparing  Product  Reports  for  Lasers  and 
Products  Containing  Lasers 

September  1,  1995 

OC/DOEII 

Do 

277 

Compliance  Gukte  for  Laser  Products  (FDA  86-8260) 

Septembers  1985 

OC/DOEII 

Do 

278 

Condoms:  lnspectk>n  and  Sampling  at  Domestic  Manu- 
facturers and  of  All  Repackers;  Sampling  From  /Ml  Im- 
porters (Damaska  Memo  to  Fiekl  on  4/8.  1987) 

April  8,  1987 

OC/DOEII 

Do 

293 

Dental  Handpiece  Sterilization  (Dear  Doctor  Letter) 

September  28,  1992 

OC/DOEII 

Do 

589 

Latex  Labeling  Letter  (Johnson) 

March  18, 1993 

OCmOEII 

Do 

831 

Pestrckle  Regulation  Notwe  94-4:  Interim  Measures  for 
the  Registration  of  Antimterobial  Products/Liquid 
Chemical  Germicides  With  Medical  Devk%  Use 
Claims  Under  the  Memorandum  of  Understanding  Be- 
tween EPA  and  FDA 

June  30,  1994 

OC/DOEII 

Do 

851 

Letter  to  Industry.  Powered  Wheek:hair  Manufacturers 
From  RM  Johnson 

May  10,  1993 

OC/DOEII 

Do 

869 

Hazards  of  Volume  Ventilators  and  Heated  Humidifiers 

September  15,  1993 

OC/DOEII 

Do 

901 

Manufacturers  and  Initial  Distributors  of  Sharps  Con- 
tainers and  Destroyers  Used  by  Health  Care  Profes- 
sionals 

February  3,  1994 

OC/DOEII 

Do 

933 

E^ylene  Oxide;  Ethylene  Chk>rohydrin;  and  Ethylene 
Glycol;  Proposed  Maximum  Resklue  Limits  and  Max- 
imum Levels  of  Fxposure 

June  23. 1978 

OC/DOEII 

Do 

1019 

Letter  to:  Manufacturers  and  Users  of  Lasers  for  Refrac- 
tive Surgery  [Exdmer] 

October  10. 1996 

OC/DOEII 

Do 

1093 

Shiekjed  Trocars  and  Needtes  Used  for  Abdominal  Ac- 
cess During  Laparoscopy 

August  23.  1996 

OC/DOEII 

Do 

1122 

Sun/eillance  and  Detention  Without  Physical  Examina- 
tion of  Condoms;  Guidance  for  Industry;  Draft 

August  14.  2000 

OC/DOEII 

Do 

1139 

All  U.S.  Condom  Manufacturers,  Importers  and  Repack- 
agers 

April  7,  1987 

OC/DOEII 

Do 

2510 
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Manufacturers  and  Initial  Distributors  of  Hemodialyzers 

May  23.  1996 

OC/DOEII 

Do 

2507 

Laser  Ligfrt  Show  Safety— Who's  Responsibte?  (FDA 
86-8262) 

May  1, 1966 

OC/DOEIII 

Do 

13 

Suggested  State  Regulations  for  Control  of  Radiation- 
Volume  II  Nonionizing  Radiation— Lasers  (FDA  Pub. 
No.  83-8220) 

January  1.  1982 

OC/DOEIII 

Do 

70 

Letter  to  All  Foreign  Manufacftirers  and  Importers  of 
Electronic  Products  for  Which  Applicable  FDA  Per- 
formance Standards  Exist 

May  28.  1981 

OC/DOEIII 

Do 

231 

Guide  for  Submission  of  Infomiation  on  Industrial  X-Ray 
-    Equipment  Required  Pursuant  to  21  CFR  1002.10 

March  1,  1973 

OC/DOEIII 

Do 

237 

Guide  for  Submission  of  Information  on  Analytical  X-Ray 
Equipment  Required  Pursuant  to  21  CFR  1002.10 

April  30,  1974 

OC/DOEIII 

Do 

240 

Guidance  for  the  Submission  of  Cabinet  X-Ray  System 
Reports  Pursuant  to  21  CFR  1020.40 

Febmary  1.  1975 

OC/DOEIII 

Do 

241 

Guide  for  Preparing  Annual  Reports  on  Radiation  Safety 
Testing  of  Electronic  Products  (General) 

October  1,  1987 

OC/DOEIII 

Do 

243 

Computerized  Devices/Processes  Guidance— Applica- 
tion of  the  Medical  Device  GMP  to  Computerized  De- 
vices and  Manufacturing  Processes 

May  1.  1992 

OC/DOEIII 

Do 

247 

Guide  for  Preparing  Product  Reports  tor  Ultrasonic 
Therapy  Products  (Physical  Therapy  Only) 

August  1,  1996 

OC/DOEIII 

Do 

249 

Guide  for  Submission  of  Infomiation  on  Industrial  Radio- 
frequency  Dielectric  Heater  and  Sealer  Equipment 
Pursuant  to  21  CFR  1002.10  and  1002.12  (FDA  81- 
8137) 

September  1,  1980 

OC/DOEIII 

Do 

254 

Guide  for  Preparing  Annual  Reports  for  Ultrasonic  Ther- 
apy Products 

September  1.  1996 

OC/DOEIII 

Do 

261 

Guide  for  Preparing  Annual  Reports  on  Radiation  Safety 
Testing  of  Sunlamps  and  Sunlamp  Products  (Re- 
pJaces  FDA  82-8127) 

September  1,  1995 

OC/DOEIII 

Do 

262 

Guide  for  Preparing  Annual  Reports  on  Radiation  Safety 
Testing  of  Mercury  Vapor  Lamps  (Replaces  FDA  82- 
8127) 

September  1,  1995 

OC/DOEIII 

Do 

263 

Quality  Control  Guide  for  Sunlamp  Products  (FDA  88- 
8234) 

March  1.  1988 

OC/DOEIII 

Do 

270 

Guide  for  the  Submission  of  Initial  Reports  on  Com- 
puted Tomography  X-Ray  Systems 

September  1,  1984 

OC/DOEIII 

bo 

271 

Guide  for  Preparing  Product  Reports  on  Sunlamps  and 
Sunlamp  Products  (21  CFR  [Part]  1002) 

September  1.  1995 

OC/DOEIII 

Do 

279 

Letter  Policy  on  Maximum  Timer  Interval  and  Exposure 
Schedule  for  Sunlamp  Products 

Aiigast21,1986 

OC/DOEIII 

Do 

342 

Reporting  Guide  for  Product  Reports  on  High  Intensity 
Mercury  Vapor  Discharge  Umps  (21  CFR  (Part] 
1002) 

September  1.  1995 

OC/DOEIII 

Do 

348 

Quality  Control  Practices  for  Compliance  With  the  Fed- 
eral Mercury  Vapor  Lamp  Perfomnance  Standard 

May  1.  1980 

OC/DOEIII 

Do 

349 

- 

« 

Federal  Register /Vol.  66,  No.  206  /  Wednesday,  October  24,  2001 /Notices 


53885 


IV.  Guidance  Documents  Issued  by  the  Center  for  Devices  and  Radiological  Health  (CDRH)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard 

Copy  of  the  Document 

(Name  and  Address, 

Phone,  FAX,  E-mail  or 

Internet) 

FOD  No. 

Keeping  Up  With  the  Microwave  Revolution  (FDA  Pub. 
No.  91-4160) 

March  1,  1990 

OCAX)EIII 

Do 

356 

Quality  Assurance  Guidelines  for  Hemodialysis  Devices 

February  1,  1991 

OC/DOEIII 

Do 

507 

Letter  to  Manufacturers  and  Importers  of  Microwave 
Ovens— Open  Door  Operation  of  Microwave  Ovens 
as  a  Result  of  Oven  Miswiring 

March  28.  1960 

OC/DOEIII 

Do 

646 

Reporting  of  New  Model  Numbers  to  Existing  Model 
Families 

June  14,  1983 

OCmOEIII 

Do 

675 

Import:  Radiation-Producing  Electronic  Products  (FDA 

89-8008) 

-1 

November  1,  1988 

OC/DOEIII 

Do 

756 

Unsafe  Patient  Lead  Wires  and  Cables 

September  3. 1993 

OC/DOEIII 

Do 

889 

Application  for  a  Variance  from  21  CFR  1040.11(c)  for  a 
Laser  Light  Show,  Display,  or  Device  [Form  FDA 
3147] 

July  1,  1998 

OC/DOEIII 

Do 

903 

Letter  to  Trade  Association:  Reuse  of  Single-Use  or  Dis- 
posable Medical  Devices 

December  27,  1995 

OC/DOEIII 

Oo 

961 

Design  Control  Guidance  for  Medical  Device  Manufac- 
turers 

March  11,  1997 

OC/DOEIII 

Do 

994 

Keeping  Medical  Devices  Safe  From  Electromagnetic 
Interterence 

.                        * 

July  1,  1995 

OC/DOEIII 

Do 

1061 

Medical  Devices  and  EMI:  The  FDA  Perspective 

January  1,  1995 

OC/DOEIII 

Do 

1082 

Medical  Device  Electromagnetic  Interference  Issues, 
Problem  Reports,  Standards,  and  Recommendations 

OC/DOEIII 

DO 

1086 

Safety  of  Electrically  Povrered  Products:  Letter  to  Med- 
ical Device  and  Electronic  Product  Manufacturers 
From  Ullian  Gill  and  BHB  Correction  Memo 

September  18,  1996 

OC/DOEIII 

Do 

1087 

Enforcement  Priorities  for  Single-Use  Devices  Reproc- 
essed by  Third  Parties  and  Hospitals;  Guidance  for 
Industry  and  for  FDA  Staff 

August  14,  2000 

OC/DOEIII 

Do 

1168 

Labeling  for  Electronic  Anti-Theft  Systems;  Guidance  for 
Industry;  Rnal 

August  15,  2000 

OC/DOEIII 

Do 

1170 

Wireless  Medical  Telemetry  Risks  and  Recommenda- 
tions, Guidance  for  Industry;  Final 

September  27,  2000 

OC/DOEIII 

Do 

1173 

Policy  on  Waming  Label  Required  on  Sunlamp  Products 

June  25,  1985 

OC/DOEIII 

Do 

1343 

Policy  on  Lamp  Compatibility  (Sunlamps) 

September  2,  1986 

OC/DOEIII 

Do 

2343 

Guidance  for  Industry  on  the  Likelihood  of  Facilities  In- 
spections When  Modifying  Devices  Subject  to  Pre- 
marttet  Approval 

August  5,  1999 

OC/Division  of  Pro- 
gram Operations 
(DPO) 

Do 

1269 

GukJance  on  IDE  Policies  and  Procedures  [FDAMAJ; 
Final 

January  20,  1998 

Office  of  Device  Eval- 
uation (ODE) 

Do 

882 

Color  Additives  for  Medial  DevKes 

November  15.  1995 

ODE 

Do 

575 

Preanrtendment  Class  III  Devices 

March  11,  1992 

ODE 

Do 

584 

Viable  Bacteriophage  in  C02  Laser  Plume:  Aero- 
dynamw  Size  Distributkm 

Date  not  available 

ODE 

Do 

595 

Guidance  for  Submitting  Reclassification  Petitton 

June  1,  1989 

ODE 

Do 

609 
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Electromagnetic  Compatibility  for  Medical  Devices: 
Issues  and  Solutions;  Memorandum 

June  13,  1995 

ODE 

Do 

639 

SMDA  Changes— Premarket  Notification;  Regulatory 
Requirements  for  Medical  Devices  [510(k)]  Manual  In- 
sert 

April  17.  1992 

ODE 

Do 

655 

"Real-Time"  Review  Program  for  Premaritet  Approval 
Application  (PMA)  Supplements 

April  22,  1997 

ODE 

Do 

673 

Classified  Convenience  Kits 

April  30,  1993 

ODE 

Do 

789 

30-Day  Notices  and  135-Day  PMA  Supplements  for 
Manufacturing  Method  or  Process  Changes,  Guid- 
ance for  Industry  and  CDRH  [FDAMA];  Final 

Febmary  19,  1998 

ODE 

Do 

795 

Suggested  Content  for  Original  IDE  Application  Cover 
Letter— Version  4 

Febmary  27.  1996 

ODE 

Do 

797 

Device  Specific  Guidance  Documents  (List) 

May  11,  1993 

ODE 

Do 

815 

PMA  Shell  Development  and  Modular  Review;  Guid- 
ances for  the  Medical  Device  Industry;  Final 

November  6.  1998 

ODE 

Do 

ma 

Detemiination  of  Intended  Use  for  510(k)  Devices— 
Guklance  for  Industry  and  CDRH  Staff  [FDAMA]; 
Fmal 

January  30,  1998 

ODE 

Do 

857 

Premarket  Notificatkxi  [510<k)]  Status  Request  Form, 
Revised 

March  14.  1997 

ODE 

Do 

858 

CDRHs  510(k)/1DE/PMA  Refuse  to  Accept/Accept/File 
PolkJies 

June  30,  1993 

ODE 

Do 

859 

Indications  for  Use  Statement 

FebnjaryG.  1996 

ODE 

Do 

879 

The  New  510(k)  Paradigm— Alternate  Approaches  to 
Demonstrating  Sut)stantial  Equivalence  in  Premaritet 
Notifkations;  Rnal 

March  20. 1998 

ODE 

Do 

905 

Preamendments  Class  III  Strategy;  SXAIpert 

April  19,  1994 

ODE 

Do 

611 

Letter  to  Industry,  Powered  Wheetehair/Scooter  or  Ac- 
cessory/Component Manufacturer  From  Susan  Alport, 
Ph.D.,  M.D. 

May  26.  1994 

ODE 

Do 

Ra3 

ODE  Executive  Secretary  GukJance  Manual 

August  7.  1987 

ODE 

Do 

1338 

Modifk»tk>ns  to  DevKes  Subject  to  Premarket  Ap- 
proval—The PMA  Supplement  Decision  Making  Proc- 
ess; GukJance  for  Industry;  Draft 

August  6.  1996 

ODE 

Do 

102 

CDRH  Submisskxts  Coversheet  [PMA/PDP/51  Ok/IDE] 

May  8.  1998 

ODE 

Do 

147 

Procedures  for  Class  II  Devce  Exemptrons  from  Pre- 
market Notrficatkxi,  GukJance  for  Industry  and  CDRH 
Staff  (FDAMA];  Fmal 

February  19,  1998 

ODE 

Do 

159 

Limulus  Amebocyte  Lysate;  Reductnn  of  Samples  for 
Testir>g 

October  23,  1987 

ODE 

Do 

178 

Labeing  Reusable  Medial  Devnes  fcx  Reprocessing  in 
Health  Care  Facilities:  FDA  Reviewer  GukJance 

April  1.1996 

ODE 

Do 

196 

New  Sectnn  513(f)<2>— Evakjaikm  of  Automata  Class 
III  Designatnn;  GukJance  for  Industry  and  CDRH  Staff 
[FDAMA]:  Final 

Febnjary  19. 1998 

OOE 

Do 

199 
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Methods  for  Conducting  Recall  Effectiveness  Checks 

June  16,  1978 

ODE 

Do 

225 

Suggesttons  for  Submitting  a  Premarket  Approval  (PtM<) 
ApplKatkm 

Aprill.1993 

ODE 

Do 

228 

Guidance  for  Off-the-Shetf  Software  Use  in  Medk:al  De- 
vKes;  Fmal 

September  9,  1999 

ODE 

Do 

1252 

Applfcatkw  of  the  Device  Good  Manufacturing  Pracfk» 
(GMP)  Regulation  to  the  Manufacture  of  Sterile  De- 

VM»S 

December!,  1983 

ODE 

Do 

267 

Points  to  ConskJer  in  the  Characterization  of  Ceil  Lines 
Used  to  Produce  Btotogteal  Products  (From  John  C. 
Petricciani.  M.D.) 

June  1.  1984 

ODE 

Do 

269 

Earty  Collaboratkxi  Meetings  Under  the  FDA  Modemiza- 
tkxi  Act  (FDAMA),  GukJance  for  Industry  and  CDRH 
Staff  [FDAMA] 

February  19.  1998 

ODE 

Do 

310 

Format  for  IDE  Progress  Reports 

June  1.  1996 

ODE 

Do 

311 

Guidance  on  PMA  Interactive  Procedures  for  Day-100 
Meetings  and  Subsequent  Defrciencies— For  Use  by 
CDRH  and  Industry  [FDAMA];  Final 

February  19.  1998 

ODE 

Do 

322 

Industry  Representatives  on  Scientifk:  Panels 

March  27.  1987 

ODE 

Do 

329 

PMA  Review  Schedule  [P87-1] 

March  31.  1988 

ODE 

-                             1 
Do 

333 

l^tecessary  Informatkw  for  Diagnostk:  Ultrasound  510(k) 
(Draft) 

November  24,  1987 

ODE 

Do 

335 

Guidance  for  the  Content  of  Premartcet  Submisswns  for 
Software  Contained  in  Medk»l  Oevk»s;  GukJance  for 

May  29,  1998 

ODE 

Do 

337 

Master  Files  Part  III;  GukJance  on  Scientifk:  and  Tech- 
nk:al  Informatkm 

June  1,  1987 

ODE 

Do 

338 

(196-1) 

March  29.  1996 

ODE 

Do 

344 

FDA  Polny  for  the  Regulatkm  of  Computer  Products 
(Draft) 

November  13.  1989 

ODE 

Do 

351 

Threshold  Assessment  of  the  Impact  of  Requirements 
for  Submissk>n  of  PMAs  for  31  MedKal  Devk»s  Mar- 
keted Prior  to  May  28, 1976 

January  1.  1990 

OOE 

Do 

352 

4-of-A-Kind  PMAs 

October  1,  1991 

OOE 

Do 

371 

Supplements  to  Approved  AppMcatk)ns  for  Class  III 
Medk^al  Devk:es:  Use  Published  Literature,  Use  of 

[FDAMA]:  GukJance  for  Industry;  Fmal 

May  20.  1998 

ODE 

Do 

380 

Substantial  Equivalence  (SE)  Dedskxi  Making  Docu- 
mentatton  ATTACHED:  "SE"  Dectsk)n  Making  Proc- 
ess (Detailed),  i.e.,  the  Dedskm  Making  Tree 

January  1.  1990 

OOE 

Do 

390 

Shelf  Lite  of  Medwal  Devtees 

March  1.  1991 

ODE 

Do 

415 

GukJeUne  on  General  Principtes  of  Process  ValkJatkm 

May  1.1967 

OOE 

Do 

425 

GukJeline  on  Sterile  Drug  Products  Produced  by  Aseptic 
Processing 

June  1. 1967 

OOE 

Do 

426 
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Gtikleltne  on  Validation  of  the  Umulus  Amebocyte 
Lysate  (LAL)  Test  as  an  End-Product  Endotoxin  Test 

December  1.1987 

ODE 

Do 

427 

General/Specific  Intended  Use  [FDAMA];  Draft  Guid- 
ance for  Industry 

November  4,  1998 

ODE 

Do 

499 

Distribution  and  Public  Availability  of  Premarket  Ap- 
proval Application  Summary  of  Safety  and  Effective- 
ness Data  Packages  [Blue  Book  Memo  #P98-1]; 
Final 

October  10,  1997 

ODE 

Do 

563 

Proposal  for  EstaWisfiing  Mecfianisms  for  Setting  Re- 
view Priorities  Using  Risk  Assessment  and  Allocating 

.   Revievi/  Resources  and  T93-28  dated  6/25,  1993,  De- 
vice "Fast  Track"  Plan  Announcement  (Include  witti 
926-930) 

June  30.  1993 

ODE 

Do 

931 

New  Model  Medical  Devk:e  Development  Process; 
Guklance  for  Industry:  Final 

July  21,  1998 

ODE 

Do 

1101 

Guidance  on  the  Use  of  Standards  in  Substantial 
Equivalence  Detemiinatkjns;  Final 

March  12.  2000 

ODE 

Do 

1131 

Guidance  for  Industry  and  for  FDA  Reviewers;  Interpre- 
tive Guidance  on  Section  216  of  the  Food  and  Dmg 
Administratkxi  Modernization  Act  of  1997 

August  9,  2000 

ODE 

Do 

1135 

Evidence  Models  for  the  Least  Burdensome  Means  to 
Market;  Guklance  for  Industry  and  FDA  Reviewers; 
Draft 

Septemtwr  1,  1999 

ODE 

Do 

1154 

Questk>ns  and  Answers  for  the  FDA  Reviewer  Guid- 
ance: 1  aheling  Reusable  Medical  Devices  for  Reproc- 
essing in  Health  Care  Fadiities 

September  3,  1996 

ODE 

Do 

1198 

Deckling  When  to  Submit  a  510(k)  for  a  Change  to  an 
Existing  Wireless  Telemetry  Medeal  Devk»;  Final 

November  30,  2000 

ODE 

Do 

1073 

Guidance  on  Amended  Procedures  for  Advisory  Panel 
Meetings 

July  22,  2000 

ODE 

Do 

413 

Medical  Devices  Containing  Materials  Derived  From 
Animal  Sources  (Except  for  In  Vitro  Diagnostic  De- 
vwes),  Gukiance  for  FDA  Reviewers  and  Industry; 
Fmal 

November  16.  1998 

ODE 

Do 

2206 

Frequently  Asked  Questions  on  the  l^ew  510(k)  Para- 
digm: Gukiance  for  Industry;  Final 

October  22.  1998 

ODE 

Do 

2230 

The  Least  Burdeasome  Provisions  of  the  FDA  Mod- 
ernization Act  of  1997:  Concept  and  Principles;  Draft 
Guidance  for  FDA  and  Industry 

May  3.  2001 

ODE 

Do 

1332 

Guidance  for  the  Content  of  Premarket  Notifk:atk>ns  for 
Conventkxial  and  Antimk;rob<al  Foley  Catheters 

September  12.  1994 

ODE  Divisxxi  of  Re- 
productive, Abdonr>- 
inal,  and  Radio- 
k)gk:al  DevKes 
(DRARD) 

Do 

97 

Checklist  for  Mechank^al  Lithotripters  and  Stone 
Disiodgers  Used  in  Gastroenterok)gy  and  Urology 

November  1.  1994 

ODE/DRARD 

Do 

98 

Convenience  Kits  Interim  Regulatory  Gukiance  (Include 
874) 

May  20. 1997 

OOE/510K 

Do 

562 
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Announcement:  Implementation  of  the  FDA/HCFA  Inter- 
agency Agreement  Regarding  Reimbursement  Cat- 
egorizatkjn  of  Investigatkjnal  Devk»s,  Atl  A  Inter- 
agency Agreement.  Att.  B  Criteria  for  Categorizatkjn 
of  lnvestigatk)nal  Devk»s  #D95-2  (Blue  Book  Memo) 

September  15,  1995 

ODE/BlueBook 

Do 

106 

Consolklated  Review  of  Submissions  for  Diagnostk: 
Ultrasound  Equipnrient,  Accessories  and  Related 
Measurement  Devk»s  #G90-2  (Blue  Book  Memo) 

October  19,  1990 

ODE/BlueBook 

1 

Do 

30 

Consolklated  Review  of  Submisskxis  for  Lasers  and  Ac- 
cessories #G90-1  (Blue  Book  Memo) 

October  19,  1990 

ODE/BlueBook 

Do 

31 

Review  of  Rnai  Draft  Medwal  Devwe  Labeling  #P91-4 
(Blue  Book  Memo) 

August  29,  1991 

OOE/BlueBook 

Do 

34 

Review  of  510(k)s  for  Computer  Controlled  Medfcal  De- 
vk»s  #K91-1  (Blue  Book  Menrw) 

August  29. 1991 

ODE/BlueBook 

Do 

35 

Use  of  IntematkKial  Standard  ISO-10993,  "BkJtogkal 
EvaluatkMi  of  Medk:al  Devwes  Part  1 :  Evaluatkm  and 
Testing"  (Replaces  #G87-1  #8294)  (Blue  Book 
Memo) 

May  1,1995 

ODE/BlueBook 

Do 

164 

ODE  Regulatory  Informatkxi  for  the  Offrce  of  Compli- 
ance—Informatkjn  Sharing  Procedures  #G87-2  (Blue 
Book  Memo) 

May  15,  1987 

ODE/BlueBook 

Do 

276 

Panel  Review  of  "Me-Too"  Devk»s  #P86-6  (Blue  Book 
Memo) 

July  1.  1986 

ODE/BlueBook 

Do 

280 

Guidance  on  the  Center  for  Devices  and  Radotogfcal 
Health's  Premarket  Notiffcatkxi  Review  Program 
»K86-3  (Blue  Book  Memo) 

June  30.  1986 

ODE/BtueBook 

Do 

289 

PMA  Filing  Dedskjns  #P90-2  (Blue  Book  Memo) 

May  18.  1990 

ODE/BlueBook 

Do 

297 

PMAs— Earfy  Review  and  Preparatkjn  of  Summaries  of 
Safety  and  Effectiveness  #P86-1  (Blue  Book  Memo) 

January  27,  1986 

ODE/BlueBook 

Do 

302 

Criteria  for  Panel  Review  of  PMA  Supplements  #P86-3 
(Blue  Book  Memo) 

January  30,  1986 

ODE/BlueBook 

Do 

304 

Review  and  Approval  of  PMAs  of  Lnensees  «P86-4 
(Blue  Book  Memo) 

October  22,  1990 

ODE/BlueBook 

Do 

305 

Panel  Report  and  Recommendattons  on  PMA  Approvals 
#P86-5  (Blue  Book  Memo) 

April  18,  1986 

ODE/BlueBook 

Do 

306 

510<k)  Sign-Off  Procedures  «K94-2  (Blue  Book  Memo) 

June  3.  1994 

ODE/BlueBook 

Do 

306           1 

Review  of  Laser  Submissions  »G88-1  (Blue  Book 
Memo) 

April  15,  1968 

ODE/BlueBook 

Do 

330 

Delegatkx)  of  IDE  Actkwis  «D88-1  (Blue  Book  Memo) 

April  26,  1988 

ODE/BlueBook 

Do 

331 

Premarket  Notiffcatton— Consistency  of  Reviews  #K89-1 
(Blue  Book  Memo) 

February  28.  1989 

ODE/BhjeBook 

Do 

339 

Manufacturers  *I93-1  (Blue  Book  Memo) 

January  29,  1993 

OOE/BlueBook 

Do 

360 

510(k)  Sterility  Review  Gukiance— and  Reviskxi  of  11/ 
18/1994  «K90-1  (Blue  Book  l^temo) 

February  12,  1990 

ODE/BlueBook 

Do 

361 

Review  of  IDEs  for  Feasibility  Studies  «D8^1  (Blue 
Book  Memo) 

May  17.  1989 

ODE/BlueBook 

Do 

362 
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Toxicotogy  Risk  Assessment  Committee  #G89-1  (Blue 
Book  Memo) 

August  9,  1989 

ODE/BlueBook 

Do 

363 

Assignment  of  Review  Documents  #190-2  (Blue  Book 
Memo) 

August  24,  1990 

ODE/BlueBook 

Do 

366 

Meetings  With  the  Regulated  Industry  #189-3  (Blue 
Book  Memo) 

November  20,  1989 

ODE/BlueBook 

Do 

.      . 

367 

Policy  Development  and  Review  Procedures  #190-1 
(Blue  Book  Memo) 

February  15,  1990 

ODE/BlueBook 

Do 

368 

PMA  Supplements:  ODE  Letter  to  Manufacturers:  Identi- 
fies Situations  Which  May  Require  the  Submission  of 
a  PMA  Supplement  (When  PMA  Supplements  Are 
Required)  #P90-1  (Blue  Book  Memo) 

April  24,  1990 

ODE/BlueBook 

Do 

387 

510(k)  Refuse  to  Accept  Procedures  #K94-1  (Blue  Book 
Memo) 

May  20,  1994 

ODE/BlueBook 

Do 

401 

PMA  Refuse  to  File  Procedures  #P94-1  (Blue  Book 
Memo) 

May  20,  1994 

ODE/BlueBook 

Do 

402 

PremarKet  Approval  Application  (PMA)  Closure  #P94-2 
(Blue  Book  Memo) 

July  8,  1994 

ODE/BlueBook 

Do 

403 

PMA/510(k)  Triage  Review  Procedures  #G94-1  (Blue 
Book  Memo) 

May  20.  1994 

ODE/BlueBook 

Do 

404 

Goals  and  Initiatives  for  the  IDE  Program  #D95-1  (Blue 
Book  Memo) 

July  12,  1995 

ODE/BlueBook 

Do 

405 

Cover  Letter:  510(k)  Requirements  During  Fimri-lnitiated 
Recalls;  Attachment  A:  Guidance  on  Recall  and  Pre- 
marVet  Notification  Review  Procedures  During  Fimn- 
Initiated  Recalls  of  Legally  Marketed  Devices  (Blue 
Book  Memo  #K95-1) 

November  21.  1995 

ODE/BlueBook 

Do 

406 

IDE  Refuse  to  Accept  Procedures  #D94-1  (Blue  Book 
Memo) 

May  20,  1994 

ODE/BlueBook 

Do 

410 

Device  Labeling  Guidance  #G91-1  (Blue  Book  Memo) 

March  8,  1991 

ODEmiueBook 

Do 

414 

Clinical  Utility  and  Premarket  Approval  #P91-1  (Blue 
Book  Memo) 

Mays,  1991 

ODE/BlueBook 

Do 

443 

Panel  Review  of  Premar1«et  Approval  Applications 
#P91-2  (Blue  Book  Memo) 

May  3,  1991 

ODE/BlueBook 

Do 

444 

PMA  Compliance  Program  #P91-3  (Blue  Book  Memo) 

May  3,  1991 

ODE/BlueBook 

Do 

445 

Document  Review  Processing  #191-1  (Blue  Book 
Memo) 

February  12,  1992 

ODE/BlueBook 

Do 

446 

Integrity  of  Data  and  Information  Submitted  to  ODE 
#191-2  (Blue  Book  Memo) 

May  29.  1991 

ODE/BlueBook 

Do 

447 

Nondisdosure  of  Financially  Sensitive  Information  #192- 
1  (Blue  Book  Memo) 

March  5,  1992 

ODE/BlueBook 

Do 

587 

Memorandum  of  Understanding  Regarding  Patient  La- 
beling Review  (Blue  Book  Memo  #G96-3)) 

August  9,  1996 

ODE/BlueBook 

Do 

806 

Continued  Access  to  Investigational  Devices  During 
PMA  Preparation  and  Review  (Blue  Book  Memo) 
(096-1) 

July  15,  1996 

ODE/BlueBook 

Do 

872 

% 
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510(k)  Additional  Information  Procedures  #K93-1  (Blue 
Book  Memo) 

July  23.  1993 

ODE/BlueBook 

Do 

886 

Overdue  IDE  Annual  Progress  Report  Procedures 
#D93-1  (Blue  Book  Memo) 

July  23.  1993 

ODE/BlueBook 

Do 

887 

Documentatton  and  Resolution  of  Differences  of  Opinton 
on  Product  Evaluations  #G93-1  (Blue  Book  Memo) 

December  23,  1993 

ODE/BlueBook 

Do 

920 

Deckling  When  to  Submit  a  510(k)  for  a  Change  to  an 
Exisiting  Devk»;  (Blue  Book  Memo  #K97-1) 

January  10,  1997 

ODE/BlueBook 

Do 

1935 

Interagency  Agreement  Between  FDA  and  HCFA; 
#D95-2,  Attachment  A  • 

September  15,  1995 

ODEmiueBook 

Do 

2106 

Executive  Secretaries  Gukjance  Manual  #G87-3 

August  7,  1987 

ODE/BlueBook 

Do 

2326 

Criteria  for  Categorization  of  Investigational  Devfces 
(HCFA);  #D95-2,  Attachment  B 

September  15.  1995 

ODE/BlueBook 

Do 

3106 

Center  for  Devnes  and  Radtokjgnal  Health's  Premarket 
Notiftaation  [510(k)]  Refuse  to  Accept  Polfcy— (Up- 
dated Checklist  March  14,  1995) 

June  30.  1993 

ODE/BlueBook 

Do 

3859 

HCFA  Reimbursement  Categorization  Determinations 
for  FDA-Approved  IDEs 

October  31,  1995 

ODE/BlueBook 

Do 

4106 

Center  for  Devices  and  Radiological  Health's  Investiga- 
tional Devk»  Exemption  (IDE)  Refuse  to  Accept  Pol- 
k:y 

June  30,  1993 

ODE/BlueBook 

Do 

4859 

Guidance  for  Prescription  Use  Dnjgs  of  Abuse  Assays 
Premartcet  Notifications;  GukJance  for  Industry  and/or 
for  FDA  Reviewers/Staff  and/or  Compliance;  Draft 
Guidance— Not  for  lmplementatk)n 

November  14,  2000 

ODE  Diviskxi  of  Clin- 
k:al  Laboratory  De- 
vk»s  (DCLD) 

Do 

152 

Review  Criteria  for  Assessment  of  In  Vitro  Diagnostk: 
Devrces  for  Drugs  of  Abuse  Assays  Using  Various 
Methodokjgies 

August  31,  1995 

ODE/DCLD 

Do 

1191 

Guidance  for  Labeling  for  Over-the-Counter  Sample 
Collectkjn  Systems  for  Drugs  of  Abuse  Testing;  Draft 

December  21,  1999 

ODE/DCLD 

Do 

1359 

Review  Criteria  for  In  Vitro  Diagnostk:  Devices  for  the 
Assessment  of  Thyroid  Autoantibodies  Using  Indirect 
Immunofluorescence  Assay  (IFA),  Indirect 
Hemagglutinatkxi  Assay  (IHA),  Radk)<mmunoasay 
(RIA),  and  Enzyme  Linked  lmmunosort)ent  Assay 
(ELISA) 

Febnjary  1,  1994 

ODE/DCLD 

Do 

51 

Review  Criteria  for  BkxxJ  Culture  Systems 

August  12,  1991 

ODE/DCLD 

Do 

82 

Points  to  Consider  for  Collectton  of  Data  in  Support  of  In 
Vitro  Devfce  Submisstons  for  510(k)  Clearance 

September  26.  1994 

ODE/DCLD 

Do 

95 

Points  to  Conskler  for  Portable  BkxxJ  Glucose  Moni- 
toring Devk»s  Intended  for  Bedskie  Use  in  the 
Neonate  Nursery 

February  20,  1996 

ODE/DCLD 

Do 

122 

Criteria  for  Assessment  of  In  Vitro  Diagnostk:  Devk»s 
for  Drugs  of  Abuse  Assays  Using  Various  Methodolo- 
gies; Draft 

August  31,  1995 

ODE/DCLD 

Do 

1191 

(RF)  In  Vitro  Diagnostk:  Devk»s  Using  Enzyme- 
Linked  Immunoassay  (EIA),  Enzyme  Linked 
Immunosorbent  Assay  (ELISA),  PartKle  Agglutination 
Tests,  and  Laser  and  Rate  Nephekxnetry 

February  21,  1997 

ODE/DCLD 

Do 

166 
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Assessing  the  Safety/Effectiveness  of  Home-Use  In 
Vitro  Diagnostic  Devices  (IVDs):  Points  to  Consider 
Regarding  Labeling  and  Premarket  Submissions; 
Draft 

October  1,  1988 

ode/dcld 

Do 

272 

Guidance  for  Submission  of  Immunohistochemistry  Ap- 
plications to  ttie  FDA;  Final 

June  3,  1998 

ODE/DCLD 

Do 

364 

Review  Criteria  for  Assessment  of  Cytogenetic  Analysis 
Using  Automated  and  Semi-Automated  Chromosome 
Analyzers 

July  15,  1991 

ODE/DCLD 

Do 

417 

Review  Crrteria  for  Assessment  of  Alpha- Fetoprotein 
(AFP)  In  Vitro  Diagnostic  Devices  for  Fetal  Open 
Neural  Tube  Defects  Using  Immunological  Test  Meth- 
odologies 

July  15,  1994 

ODE/DCLD 

Do 

459 

Guidance  for  510(k)  Submission  of  Lymphocyte 
Immunophenotyping  IVDs  using  Monoclonal  Anti- 
bodies; Draft 

September  26.  1991 

ODE/ 

Do 

475 

Points  to  Consider  for  Hematology  Ouality  Control  Mate- 
rials 

September  30,  1997 

ODE/DCLD 

Do 

512 

Review  Criteria  for  In  Vitro  Diagnostic  Devices  for  De- 
tection of  IGM  Antibodies  to  Viral  Agents 

August  1.  1992 

ODE/DCLD 

Do 

527 

- 

Points  to  Consider  for  Review  of  Calibration  and  Quality 
Control  Labeling  for  In  Vitro  Diagnostic  Devices/Cover 
Letter  Dated  March  14,  1996 

February  1.  1996 

ODE/DCLD 

Do 

553 

Review  Criteria  for  Devices  Intended  for  the  Detection 
of  Hepatitis  B  "e"  Antigen  and  Antibody  to  HBe 

December  30,  1991 

ODE/DCLD 

Do 

554 

Guidance  Criteria  for  Cyclosporine  PMAs 

January  24.  1992 

ODE/DCLD 

Do 

564 

Review  Criteria  for  Assessment  of  Laboratory  Tests  for 
the  Detection  of  Antibodies  to  Helicobacter  Pylori 

September  17,  1992 

ODE/DCLD 

Do 

588 

Review  Criteria  for  Assessment  of  Human  ChorioniQ 
Gonadotropin  (hCG)  In  Vitro  Diagnostic  Devices 
(IVDs) 

September  27,  1995 

ODE/DCLD 

Do 

592 

Premarketing  Approval  Review  Criteria  for  Premari<et 
Approval  of  Estrogen  (ER)  or  Progesterone  (PGR) 
Receptors  In  Vitro  Diagnostic  Devices  Using  Sterokl 
Hormone  Binding  (SBA)  With  Dextran-Coated  Char- 
coal (DCC)  Separation,  Histochemical  Receptor  Bi; 
Draft 

September  10,  1992 

ODE/DCLD 

Do 

603 

Review  Criteria  for  Assessrrient  of  Portable  Blood  Glu- 
cose In  Vitro  Diagnostic  Devices  Using  Glucose  Oxi- 
dase, Dehydrogenase,  or  Hexokinase  Methodology 

1  Feboiary  14,  1996 

ODE/DCLD 

Do 

604 

GukJance  for  510(k)s  on  Cholesterol  Tests  for  Clinical 
Laboratory,  Physicians'  Office  Laboratory,  eind  Home 
Use 

July  14,  1995 

ODE/DCLD 

Do 

605 

Review  Criteria  for  Devices  Assisting  in  the  Diagnosis  of 
C.  Difficile  Associated  Diseases 

May  31.  1990 

ODEAJCLD 

Do 

629 

Guidance  Document  for  51 0(k)  Submission  of 
GlycohemogkTbin  (Glycated  or  Glycosylated)  Hemo- 
globin for  IVDs;  Draft      j 

September  30,  1991 

ODE/DCLD 

Do 

658 

Review  Criteria  For  Premarket  Approval  of  In  Vitro  Diag- 
nostic Devicfls  for  Detection  of  Antibodies  to 
Parvovirus  B19 

May  15,  1992 

ODE/DCLD 

Do 

770 
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Guklance  Document  for  510(k)  Submisston  of  Fecal  Oc- 
cult Bkxxj  Tests;  Draft 

July  29.  1992 

ODE/DCLD 

Do 

772 

Review  Criteria  for  Assessment  of  In  Vitro  Diagnostk: 
Devk^s  for  Direct  Detectk>n  of  Chlamydiae  in  Clinical 
Specimens 

January  1,  1992 

ODE/DCLD 

Do 

778 

GukJance  Document  for  51 0<k)  Subnftissk>n  of 
ImmunogtobuHns  A,  G,  M.  D  and  E  Immunogtobuiin 
System  In  Vitro  Devk»s;  Draft 

September  1.  1992 

ODE/DCLD 

Do 

785 

Review  Criteria  for  the  Assessment  of  /Vllergen-Specifk: 
Immunoglobulin  E  (IGE)  In  Vitro  Diagnostk:  Devk»s 
Using  lmmunok>gk:al  Test  Methodotogies 

March  2,  1993 

ODEiDCLD 

Do 

800 

Review  Criteria  for  the  Assessment  of  Anti-Nuclear  /Anti- 
bodies (ANA)  In  Vitro  Diagnostk:  Devnes  Using  Indi- 
rect Immunofluorescence  Assay  (IFA), 
Immunodiffuston  (IMD)  and  Enzyme  Linked 
Immunosorbant  Assay  (ELISA). 

September  1.  1992 

ODE/DCLD 

Do 

848 

Review  Criteria  for  Nudek:  Acid  Amplifk:ation  Based  In 
Vitro  Diagnostk:  Devk»s  for  Direct  Detectkxi  of  Infec- 
tkxjs  Mk:roorganisms;  Draft 

June  14.  1993 

ODE/DCLD 

Do 

861 

Review  Criteria  for  Assessment  of  In  Vitro  Diagnostk: 
Devk;es  for  Direct  Detectk)n  of  Mycobacterium  Spp. 
[Tuberculosis  (TB)] 

July  6,  1993 

ODE/DCLD 

Do 

862 

Data  for  Commercialization  of  Original  Equipment  Man- 
ufacturer, Secondary  and  Generic  Reagents  for  Auto- 
mated Analyzers 

June  10.  1996 

ODE/DCLD 

Do 

950 

Guidance  Document  for  the  Submisskm  of  Tumor  /Asso- 
ciated Antigen  Premarket  Notifk:ation  [510(k)]  to  FDA 

September  19.  1996 

odeax:ld 

Do 

957 

Points  to  ConskJer  for  Cervkal  Cytotogy  Devk»s 

July  25,  1994 

ODE/DCLD 

Do 

968 

Review  Criteria  for  In  Vitro  Diagnostk:  Devices  That  Uti- 
lize Cytogenetk:  In  Situ  HybridizatkKi  Technokjgy  for 
the  Detectkxi  of  Human  Genetk:  Mutatkms  (Germ 
Line  and  SomatK) 

February  15.  1996 

ODE/DCLD 

Do 

960 

In  Vitro  Diagnostk:  BKartxxiate/Cartxxi  Dk>xkle  Test 
System;  GukJance  for  Industry;  Final 

July  6.  1998 

ODEAXXD 

Do 

1102 

In  Vitro  Diagnostk;  Chloride  Test  System;  Guklance  for 
Industry;  Final 

July  6.  1998 

ODE/DCLD 

Do 

1103 

In  Vitro  Diagnostk:  Creatinine  Test  System;  Guklance 
for  Industry;  Final 

July  2.  1998 

ooE/Dan 

Do 

1104 

In  Vitro  Diagnostk:  Glucose  Test  System;  Guklance  for 
Industry;  Final 

July  6.  1998 

ODEmCVD 

Do 

1105 

In  Vitro  Diagnostk;  Potassium  Test  System;  Guklance 
for  Industry;  Final 

July  6.  1998 

ODE/DCLD 

Do 

1107 

In  Vitro  Diagnostk:  Sodium  Test  System;  Guklance  for 
Industry;  Final 

July  6.  1998 

ODEmCLD 

Do 

1109 

In  Vitro  Diagnostk:  Urea  Nitrogen  Test  System;  Gukl- 
ance for  Industry;  Final 

July  6.  1998 

ODE/DCLD 

Do 

1110 

Guidance  for  Administrative  Procedures  for  CLIA  Cat- 
egorizatk)n;  GukJance  for  Industry  and/or  for  FDA  Re- 
viewers/Staff and/or  Compliance;  Draft 

August  14.  2000 

ODE/DCLD 

Do 

1143 
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Guidance  for  Otntcal  Laboratory  Improvement  Amend- 
ments of  1988  (CLIA)  Criteria  for  Waiver,  Draft  Guid- 
ance for  Industry  and  FDA  Applications 

March  1.2001 

ODE/DCLD 

Do 

1147 

Guidance  for  Over-tfie-Counler  (OTC)  Ovulation  Pre- 
dictor 510(k)s 

July  22,  2000 

ODE/DCLD 

Do 

1171 

Guidance  for  Over-the-Counter  (OTC)  Human  Chorionic 
Gonadotropin  (hCG)  510(1^ 

July  22.  2000 

ODEAXJLD 

Do 

1172 

Guidance  on  Review  Criteria  for  Assessment  of  Anti- 
microbial Susceptibility  Devices;  Draft 

March  8.  2000 

ODE/DCLD 

Do 

631 

In  Vitro  Diagnostic  C-Reactive  Protein  Immunological 
Test  System;  Guidance  for  Industry;  Final 

July  20,  1998 

ODE/DCLD 

Do 

1246 

Abbreviated  510(k)  Submissions  for  In  Vitro  Diagnostic 
Calibrators;  Guidance  for  Industry:  Final 

Febmary22,  1999 

ODE/DCLD 

Do 

1247 

Guidance  on  Labeling  for  Laboratory  Tests;  Guidance 
for  Industry;  Draft 

June  24,  1999 

ODE/DCLD 

Do 

135? 

1 

Premarket  Approval  Applications  for  Assays  Pertaining 
to  Hepatitis  C  Viruses  (HCV)  That  Are  Indicated  for 
Diagnosis  or  Monitoring  of  HCV  Infection  or  Associ- 
ated Disease;  Draft 

October  8,  1999 

ODE/DCLD 

Do 

• 

1353 

Class  II  Special  Control  Guklance  Docunr>ent  for  Anti- 
Sacctiaromyces  Cerevisiae  (S.  Cerevisiae)  Antibody 
(ASCA)  Premarket  Notifk:atkxis;  Final 

August  23,  2000 

ODE/DCLD 

Do 

1163 

Guidance  for  Premarttet  Notifrcatlons  for  Automated  Dif- 
ferential Cell  Counters  for  Immature  or  Abnormal 
BkxxJ  Cells;  Final;  Guklance  for  Industry  and  FDA 

November  1.2000 

ODE/DCLD 

Do 

1184 

Review  Criteria  for  Assessment  of  Antimk:robial  Suscep- 
tibility Test  Discs 

October  30,  1996 

ODE/DCLD 

Do 

1631 

Over  the  Counter  (OTC)  Screening  Tests  for  Drugs  of 
Abuse:  GukJance  for  Premarket  Notifk::atlons;  Guid- 
ance for  Industry;  Draft 

November  14.  2000 

ODE/DCLD 

Do 

2209 

Points  to  Consider  Guidance  Document  on  Assayed 
and  Unassayed  Quality  Control  Material;  Guidance  for 
Industry 

February  3,  1999 

ODE/DCLD 

Do 

2231 

Document  for  Special  Controls  for  Erythropoietin  Assay 
Premarket  NotifKatkxis  [510(k)s];  Guidance  for  Indus- 
try; Final 

April  28,  1999 

ODE/DCLD 

Do 

2241 

In  Vitro  DiagnostK  Rbrin  Monomer  Paracoagulatkm 
Test;  Guklance  for  Industry  and  FDA  Reviewers/Staff; 
Final 

April  27,  1999 

ODEAXJLD 

Do 

2242 

Class  II  Special  Control  Guklance  Document  for  B-Type 
Itotnuretk:  Peptide  Premarket  Notifications;  Final 
Guklance  for  Industry  and  FDA  Reviewers 

November  30.  2000 

ODE/DCLD 

Do 

1072 

Guklance  for  Electrical  Safety.  Eledromagnetk;  Compat- 
ibility and  Mechanical  Testing  tor  Indwelling  Bkxxl 
Gas  Analyzer  Premarket  Notifk:atk>n  Submissk>ns 

June  28.  2000 

ODE  Division  of  Car- 
diovascular and 
Respiratory  Devices 
(DCRD) 

Do 

1161 

Guklance  for  the  Submission  of  Research  and  Mar- 
keting Appltcatkxis  for  Permanent  Pacemaker  Leads 
and  for  Pacemaker  Lead  Adaptor  510(k)  Submis- 
sions;  Final 

November  1.2000 

ODE/DCRD 

Do 

372 
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FODt^ 

Investigattonal  Devree  Exemption  (IDE)  Study  Enroll- 
ment for  Cardiac  Ablatk>n  of  Typkal  Atrial  Flutter 
Final  Guklance  for  Industry  and  FDA  Reviewers 

November  8.  2000 

ODE/DCRD 

Do 

1199 

Guklance  Document  for  Vascular  Prostheses  510(k) 
Submissions;  Guidance  for  Industry  and  FDA  Staff; 
Final 

November  1,2000 

ODE/DCRD 

Do 

1357 

GukJance  for  Annutoplasty  Rings  510(k)  Sutsmissions; 
Final  Guidance  for  Industry  and  FDA  Staff 

January  31,  2001 

ODE/DCRD 

Do 

1358 

1-Consolklated  Annual  Report  for  a  Devk»  Product 
Line  (1-CARD);  Pilot  for  Preparatk>n  of  Annual  Re- 
ports for  Pacemaker  Premarket  Approval  Applnatkyis 

July  6.  2000 

ODE/DCRD 

Do 

1167 

Excerpts  Related  to  EMI  From  November  1993  Anes- 
thesiology and  Respiratory  Devices  Branch  (Including 
Electromagnetk:  Compatibility  Standard  for  Mednal 
Devtees;  10/1/79) 

November  1, 1993 

ODE/DCRD 

Do 

638 

Guidance  for  Infant/Chikl  Apnea  Monitor  510(k)  Submis- 
skms 

September  22.  2000 

ODE/DCRD 

Do 

1178 

Guklance  for  Industry  and  for  FDA  Reviewers:  Rec- 
ommended Clinkal  Study  Design  for  Ventricular 
Tachycardia  Ablation 



May  7,  1999 

ODBOCRD 

Do 

2244 

Guklance  for  Industry:  Electro-Optrcal  Sensors  for  the  In 
Vivo  Detection  of  Cervk:al  Cancer  and  its  Preairsors: 
Submisskw  Guklance  for  an  IDE/PMA;  Draft 

August  25.  1999 

ODE/DCRD 

Do 

266 

Guidance  for  Cardk>vascular  Intravasaitar  Filter  510(k) 
Submisskm;  Final 

November  26,  1999 

ODE/DCRD 

Do 

24 

Guidance  for  the  Submisston  of  510(k)  Premarket  Notifi- 
catk)ns  for  Electrocardk>graph  (ECG)  Electrode— 
Verskjn  1.0 

February  11, 1997 

ode>tx;rd 

Do 

25 

Guklance  for  the  Submisskxi  of  510(k)  Premarket  Notifi- 
catwns  for  Electrocardk)graph  (ECG)  Lead  Switching 
Adapter— Verskm  1.0 

Febnjary  11.  1997 

ODE/DCRD 

Do 

26 

Guklance  Document  DevKe:  Electrocardk>graph  (ECG) 
Surface  Electrode  Tester— Versk>n  1.0 

Febnjary  11.  1997 

ODE/DCRD 

Do 

27 

Draft  Guklance  Outline-Points  to  Conskler  for  CMnkal 
Studies  for  Vasovasostomy  Devnes 

November  30. 1993 

ODE/DCRD 

Do 

100 

Medkal  Devk»  Labeling— Suggested  Format  and  Con- 
tent; Draft  Document 

April  25.  1997 

ODE/DCRD 

Do 

119 

Non-Invasive  Bkxxl  Pressure  (NIBP)  Monitor  Guklance 

Maitti  10.  1997 

ooeax:rd 

Do 

123 

PolKy  for  Expiratnn  Dating  (DCRD  RB92-<3) 

October  30.  1992 

ODE/DCRD 

Do 

137 

Human  Heart  Valve  Altografts;  Draft 

June  21.  1991 

ODE/DCRD 

Do 

224 

Guklance  for  Extracorporeal  Blood  Circuit  Oefoanwr 
510(k)  Submissk>ns;  Final 

February  16,  2000 

ODEiDCRD 

Do 

1632 

Guklance  for  Cardtopulmonary  Bypass  Arterial  Une 
Bkxxl  Filter  510(k)  Submisskxis;  Final 

February  21,  2000 

ODE/DCRD 

Do 

1622 

BalkxMi  Valvukiplasty  Guklance  for  the  Submisskxi  of 
an  IDE  AppNcatkm  and  a  PMA  AppUcation 

January  1.  1989 

OOE/DCRD 

Do 

370 

Replacement  Heart  Valve  Guklance;  Draft 

October  14.  1994 

ODE/DCRD 

Do 

375 
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Implantabte  Pacemaker  Testing  Guidance 

January  12,  1990 

ODE/DCRD 

Do 

383 

Letter/Guidance:  Vascular  Graft  Manufacturer,  Devel- 
oper, or  Representative 

May  11.  1990 

ODE/DCRD 

Do 

391 

July  1,  1995 

ODE/DCRD 

Do 

500 

Draft  510<k)  Checklist  for  Urotogical  Irrigation  System 
and  Tubing  Set 

August  1,  1995 

ODE/DCRD 

Do 

515 

Draft  Guidance  to  Finns  on  Biliary  Lithotripsy  Studies 

August  2.  1990 

ODEAXJRD 

Do 

522 

Draft  Guidance  for  Clink:al  Investigations  of  Devices 
Used  for  the  Treatment  of  Benign  Prostatic 
Hyperplasia  (BPH) 

November  11,  1994 

ODEA)CRD 

Do 

533 

Letter  Ua6ce  to  Manufacturers  of  Bone  Mineral  Den- 
sitometers 

September  25,  1997 

ODE/DCRD 

Do 

552 

Information  for  Manufacturers  Seeking  Marketing  Clear- 
ance of  Diagnostk:  Ultrasound  Systems  and  Trans- 
ducers: Draft 

September  30,  1997 

ODE/DCRD 

Do 

560 

Draft  Guidance  for  the  Content  of  Premarket  Notifka- 
tions  for  Urologk:al  Balloon  Dilatatkin  Catheters 

January  24,  1992 

ODE/DCRD 

Do 

567 

Gukleline  for  the  Anangement  and  Content  of  a  Pre- 
market Approval  (PMA)  Applicatkxi  for  a  Cochlear  Im- 
plant in  Adults  at  Least  18  Years  of  Age 

May  1,  1990 

ODE/DCRD 

Do 

577 

GukJance  for  the  Preparation  of  the  Annual  Report  to 
the  PMA  Approved  Heart  Valve  Prostheses 

April  1,  1990 

ODEyDCRD 

Do 

582 

Draft  Version;  Electrode  Recording  Catheter  Preliminary 
Guklance  (Data  to  Be  Sumitted  to  the  FDA  in  Support 
of  Premarket  Notifications  [510<k)s]) 

March  1.  1995 

ODE/DCRD 

Do 

602 

Cardiac  Ablation  Preliminary  Guidance  (Data  to  Be  Sub- 
mitted to  the  FDA  in  Support  Investigation  Devne  Ex- 
emption Applk:ation:  Draft 

March  1,  1995 

ODE/DCRD 

Do 

619 

Premarket  Testing  Guidelines  for  Failoposcopes 

November  20,  1992 

ODE/DCRD 

Do 

621 

Guklelines  for  Evaluation  of  Non-Drug  lUDs 

September  28,  1976 

ODE/DCRD 

Do 

641 

Simplified  510<k)  procedures  for  certain  radk>logy  de- 
vk»s:  12/21,  1993,  letter  from  L  Yin,  ODE/ODE/ 
DRARD.  to  NEMA 

December  21,  1993 

ODE/DCRD 

Do 

708 

Draft  510(k)  Checklist  for  Endoscopic  Electrosurgkal 
Unit  (ESU)  and  Accessories  Used  in  Gastroenterotogy 
and  Urology 

August  16,  1995 

ODE/DCRD 

Do 

768 

Heated  HumkMier  Review  Guidance 

August  30.  1991 

ODE/DCRD 

Do 

780 

October  1,1993 

ODE/DCRD 

Do 

784 

ers.  Spacers  and  Actuators 

February  1.  1990 

ODE/DCRD 

Do 

788 

510(k) 

Guidance  for  the  Technical  Content  of  a  Premarket  Ap- 
proval (PMA)  Applicatkxi  for  an  Endolymphatk:  Shunt 
Tube  With  Valve 

April  1,  1990 

ODE/DCRD 

Do 

791 

G«ridance  for  Magnetk:  Resonance  Diagnostic  De- 
vices— Criteria  for  Significant  Risk  Investigations 

September  29, 1997 

ODEAX^RD 

Do 

793 
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Draft  Guidance  for  Preparation  of  PMA  Applications  for 
Testicular  Prostheses 

March  16. 1993 

ODEAXJRD 

Do 

809 

Draft  Guidance  for  Preparatron  of  PMA  /Vpplkations  for 
Penile  Inflatable  Implants 

March  16,  1993 

ODE/DCRD 

Do 

810 

Draft  Guidance  for  the  Content  of  Premarket  Notifka-: 
ttons  for  Water  Purification  Components  and  Systems 
for  Hemodialysis 

May  30,  1997 

ODE/DCRD 

Do 

842 

Guidance  tor  the  Submisskjn  of  Research  and  Mar- 
keting Applications  for  Interventional  Cardiok>gy  De- 
vk»s:  PTCA  Catheters,  Atherectomy  Catheters,  La- 
sers, Intravascular  Stents;  Draft 

May  1,  1995 

ODE/DCRD 

Do 

• 

846 

Draft  Guidance  for  Predinkal  and  Clinkal  Investigatkxis 
of  Urethral  Bulking  Agents  Used  in  the  Treatment  of 
Urinary  Incontinence 

November  29,  1995 

ODE/DCRD 

Do 

850 

Draft  Guidance  for  Review  of  Bone  Densitometer  510(k) 
Submissions 

November  9,  1992 

ODE/DCRD 

Do 

866 

Battery  Guidance 

July  12,  1993 

ODE/DCRD 

Do 

873 

Guidance  for  the  Preparation  of  Research  and  Mar- 
keting Applications  for  Vascular  Graft  Prostheses; 
Draft 

August  1.  1993 

ODE/DCRD 

Do 

885 

510(k)  Checklist  for  Sterile  Lubricating  Jelly  Used  With 
Transurethral  Surgical  Instruments 

September  19,  1994 

ODE/DCRD 

Do 

892 

Draft  Guidance  for  Hemodialyzer  Reuse  Labeling 

October  6,  1995 

ODE/DCRD 

Do 

899 

Hysteroscopes  and  Gynecology  Laparoscopes— Sub- 
mission Guidance  for  a  510(k>— Includes  00192 

March  27,  1996 

ODE/DCRD 

Do 

907 

Draft  Guidance  for  the  Content  of  Premaritet  Notiftea- 
tions  for  Loop  and  Rollerball  Electrodes  for  GYN 
Electrosurgical  Exciskms 

July  29,  1991 

ODEAXDRD 

Do 

953 

Intravascular  Brachytherapy — Guidance  for  Data  to  be 
Submitted  to  the  Food  and  Drug  Administratran  in 
Support  of  Investigational  Devrce  Exemptwn  (IDE) 
Applicalions:  Draft 

May  24.  1996 

ODE/DCRD 

Do 

955 

Percutaneous  Transluminal  Coronary  Angioplasty  Pack- 
age Insert  Template:  Draft 

February  7,  1995 

ODE/DCRD 

Do 

959 

Coronary  and  Cerebrovascular  Guidewire  GukJance 

January  1.  1995 

ODE/DCRD 

Do 

964 

Guidance  for  Implantable  Cardk>verter-Defibrillators; 
Draft 

June  24.  1996 

ODE/DCRD 

Do 

965 

CarotW  Stent— Suggestkws  for  Content  of  Submissions 
to  the  Food  and  Drug  Administratron  in  Support  of  In- 
vestigatronal  Devwes  Exemptkw  (IDE)  Applkations 

October  26,  1996 

ODE/DCRD 

Do 

974 

Enwrgency  Resusdtator  GukJance;  Draft 

April  14,  1993 

ODE/DCRD 

Do 

965 

Review  Guidelines  for  Oxygen  Generators  and  Oxygen 
Equipment;  Draft  Document 

April  14,  1993 

ODE/DCRD 

Do 

986 

Draft  510(k)  Checklist  for  Condom  Catheters 

Febmary23.  1995 

ODE/DCRD 

Do 

991 

CDRH  Interim  Regulatory  PoHcy  for  External  Penile  Ri- 
gidity Devk»s 

September  10,  1997 

ode/ix:rd 

Do 

992 
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Revtewer  Guidance  on  Face  Masks  and  Shield  for  CPR; 
Draft 

March  16.  1994 

ODE/DCRD 

Do 

996 

General  Guidance  Document:  Non-Invasive  Pulse  Oxim- 
eter 

September?,  1992 

ODE/DCRD 

Do 

997 

Guidance  for  Peak  Flow  Meters  for  Over-the-Counter 
Sale 

June  23.  1992 

ODE/DCRD 

Do 

998 

510(K)  Submission  Requirements  for  Peak  Row  Meters; 
Draft 

January  13, 1994 

ODEAXJRD 

Do 

999 

Guidance  for  Industry  and  FDA;  Guidance  for  Indwelling 
Blood  Gas  Analyzer  510(K)  Submissions 

February  21,  2000 

ODE/DCRD 

Do 

1126 

Guidance  Document  for  Premarket  Notification  Submis- 
sion for  Nitric  Oxide  Delivery  Apparatus,  Nitric  Oxide 
Analyzer  and  Nitrogen  Dioxide  Analyzer;  Final 

January  24,  2000 

ODE/DCRD 

Do 

1157 

Latex  Condoms  for  Men— Infonnation  for  510(k)  Pre- 
market Notifications:  Use  of  Consensus  Standards  for 
Abbreviated  Submissions 

July  23,  1998 

ODE/DCRD 

Do 

1250 

Guidance  for  Industry— Uniform  Contraceptive  Labeling; 
Final 

July  23,  1998 

ODE/DCRD 

Do 

1251 

GukJance  for  Cardiopulmonary  Bypass  Oxygenators 
510(k)  Submissions;  Final 

January  1 7,  2000 

ODE/DCRD 

Do 

1361 

Guidance  for  the  Content  of  Premarket  Notifications  for 
Penile  Rigidity  Implants;  Final 

January  16,  2000 

ODE/DCRD 

Do 

177 

Federal  Register  Notice;  Devices  Used  for  In  Vitro  Fer- 
tilization and  Related  Assisted  Reproduction  Proce- 
dures: Submisskjn  Guidance  for  a  510(k);  Draft;  Avail- 
ability 

September  10.  1998 

ODEAXJRD 

Do 

1620 

Hysteroscopic  and  Laparoscope  Insufflators:  Submis- 
sion Guidance  for  a  510<k) 

August  1,  1995 

ODE/DCRD 

Do 

1907 

Guidance  for  Industry  and  CDRH  Reviewers— Guidance 
for  the  Content  of  Premarket  Notifications  for  Hemo- 
dialysis Delivery  Systems;  Final 

August  7,  1998 

ODE/DCRD 

Do 

2202 

Noise  Claims  in  Hearing  Aid  Labeling;  Final 

October  21,  1998 

ODE/DCRD 

Do 

2210 

GukJance  for  Industry— Diagnostic  ECG  GukJance  (In- 
cluding Non-Alarming  ST  Segment  Measurenront); 
Final 

Novembers,  1998 

ODE/DCRD 

Do 

2232 

GukJance  for  Industry— Cardiac  Monitor  GukJance  (in- 
cluding Cardiotachometer  and  Rate  Alarm);  Final 

November  5,  1998 

ODE/DCRD 

Do 

2233 

GukJance  for  Industry— Harmonic  Imaging  With/Without 
Contrast— Premarket  Notifkation;  Final 

November  16.  1998 

• 

ODE/DCRD 

Do 

2234 

GukJance  for  Industry — GukJance  for  the  Content  of 
Premarket  Notifications  for  Intracorporeal  Lithotripters; 
Final 

November  30.  1998 

ODE/DCRD 

Do 

2235 

GukJance  for  Industry— Guidance  for  the  Submission  of 
Premarket  Notifications  for  Radionuclkte  Dose  Cali- 
brators; Final 

November  20.  1998 

ODEAX^RD 

Do 

2238 

GukJance  for  Industry— Non-Automated  Sphyg- 
momanometer (Blood  Pressure  Cuff)  GukJance; 
Verswn  1;  Final 

November  19.  1998 

ODE/DCRD 

Do 

2239 
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GukJance  for  Industry— GukJance  for  the  Submisston  of 
Premari<et  Notifkations  for  Emission  Computed  To- 
mography Devk^s  and  Accessories  (SPECT  and 
PET)  and  Nuclear  Tomography  Systems;  Final 

December  3,  1998 

ODE/DCPiD 

Do 

2240 

Guidance  for  the  Content  of  Premari<et  NdtifKatwns  for 
Metal  Expandable  Biliary  Stents;  Final 

February  5,  1998 

ODEAXJRD 

Do 

2243 

Guidance  for  the  Submission  of  510(k)s  for  SolkJ  State 
X-Ray  Imaging  Devk»s;  Final 

August  6,  1999 

ODEJDCnO 

Do 

644 

Class  II  Special  Control  GukJance  Document  for  Acute 
Upper  Airway  ObstructkMi  Devtees 

July  30.  2000 

ODE/DCRD 

Do 

1138 

GukJance  for  Conducting  Stability  Testing  to  Support  an 
Expiratk>n  Date  Labeling  Claim  for  Medical  Gloves; 
Draft 

November  16,  1999 

ODE  Diviskm  of  Den- 
tal, Infectkxi  Control 
and  General  Hos- 
pital Devces 
(DDIGD) 

Do 

1355 

Reprocessing  and  Reuse  of  Singie-Use  Devces:  Re- 
view Prioritizatkvi  Scheme;  Draft 

February  8,  2000 

ODEA>DIGD 

Do 

1156 

Premaricet  Approval  Applk:»tk>ns  (PMA)  for  Sharps  Nee- 
dle Destmctron  Devwes;  Final  GukJance  for  Industry 
and  FDA 

March  2,  2001 

ODEA>DIGD 

Do 

891 

Guidance  on  the  Content  and  Format  of  Premarket  Noti- 
ffcation  510(k)  Submissions  of  Washers  and  Washer- 
Disinfectors 

June  2.  1998 

ODE/DDIGD 

Do 

4 

Overview  of  Infomwitkxi  r4ecessary  for  Premarttet  Notifi- 
cation Submissions  for  Endosseous  Implants;  Final 

April  21,  1999 

ODE/DDIGD 

Do 

86 

Guidance  for  the  Arrangement  and  Content  of  a  Pre- 
martcet  Approval  (PMA)  /Vpplk:atk>n  for  an 
Endosseous  Implant  for  Prosthetk;  Attachment 

May  16,  1989 

ODEA)DIGD 

Do 

353 

GukJance  on  510(k)  Submisskxis  for  Implanted  Infuskxi 
Ports 

October  1,  1990 

ODE/DDIGD 

Do 

392 

GukJance  on  the  Content  of  Premarket  Notifrcatkin 
[510(K)]  Submissfons  for  Hypodemik:  Single  Lumen 
Needles 

April  1,  1993 

ODE/DDIGD 

Do 

450 

1  GuKJance  Document  on  Dental  Handpieces 

July  1,  19^ 

ODE/DDIGD 

Do 

556 

Guidance  on  the  Content  and  Format  of  Premarket  Noti- 
ffcation  510(k)  Submisskms  for  UqM  Chemfcal  Ger- 
mnkJes 

December  6,  1996 

ODE/DDIGD 

Do 

576 

Guidance  on  the  Content  of  Premarket  Notifk»tk)n 
[510(K)]  Submisskms  for  Piston  Syringes 

April  1.  1993 

ODEA)DIGD 

Do 

821 

Guidance  on  the  Content  of  Premarket  Notifkatkjn 
[510(K)]  Submissions  for  Clinnal  Electronk:  Thermom- 
eters 

March  1,  1993 

ODE/DDIGD 

Do 

822 

Guidance  on  the  Content  of  Premarftet  r4otifKatk>n 
[5l0(k)]  Submisskxis  for  External  Infuskm  Pumps 

March  1.1993 

OOEAMDIGO 

Do 

823 

GukJance  on  Premarket  NotifKatnn  [510(K)]  Submis- 
skms for  Short-Term  and  Long-Tenn  Intravascular 
Catheters 

March  16.  1995 

ODEA)DIGD 

Do 

824 

GukJance  on  Premarket  NotifKatton  [510(k)]  Submis- 
sk)rts  for  Sterilizers  Intended  for  Use  in  Health  Care 
Facilities 

March  1,1993 

ODE/DDIGD 

Do 

833 
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Guidance  on  Premarket  Notification  [510<k)l  Submis- 
sions for  Automated  Endoscope  Washers,  Wasfier/ 
Disinfectors,  and  Disinfectors  Intended  for  Use  in 
Healtti  Care  Facilities 

August  1.  1993 

ode/ddigd 

Do 

881 

Guidance  on  Premart^et  Notification  [510(k)l  Submis- 
sions for  Surgnal  Gowns  and  Surgical  Drapes 

August  1.  1993 

ode/ddigd 

Do 

888 

Guidance  on  ttie  Content  and  Format  of  Premarket  Noti- 
fication [510(k)]  Submissions  for  Sharps  Containers 

October  1,1993 

ode/ddigd 

Do 

895 

Draft  Supplementary  Guidance  on  the  Content  of  Pre- 
market Notification  [510(k)]  Submissions  tor  Medical 
Devices  With  Sharps  Injury  Prevention  Features 
(AntistKk) 

March  1,  1995 

ode/ddigd 

Do 

934 

Guidance  for  Industry  and  FDA  Reviewers/Staff— Pre- 
market Notification  [510(k))  Submissions  for  Testing 
for  Skin  Sensitization  to  Ctiemicals  in  Natural  Latex 
Products  [Draize  Testing] 

January  13.  1999 

ODEjIDDIGD 

Do 

944 

Infonnation  Necessary  for  Premarket  Notification  Sub- 
missions for  Screw-Type  Endossesous  Implants 

December  9,  1996 

ODEA3DIGD 

Do 

948 

Draft  Guidance  Document  for  the  Preparation  of  Pre- 
market Notification  (510(k)'s]  for  Dental  Alloys 

March  3,  1997 

ODE/DDIGD 

Do 

984 

Guidance  on  ttie  Content  of  Premarket  Notification 
[510(k)l  Submissions  for  Protective  Restraints 

December  1,  1995 

ODEyDDIGD 

Do 

993 

Guidance  on  Premari<et  Notifications  for  Intravascular 
Administration  Sets;  Guidance  for  Industry  and  FDA 
Review  Staff:  Final 

October  12,  2000 

ODE/DDIGD 

Do 

1189 

Addendum  to:  Guidance  on  Premarket  Notification 
[510(k)]  Submissions  for  Sterilizers  Intended  for  Use 
in  Health  Care  Facilities 

September  19,  1995 

ODEADDIGD 

Do 

1833 

Groups  Capable  of  Testing  for  Latex  Skin  Sensitization 
(Addendum  to  #944) 

July  28,  1997 

ODE/DDIGD 

Do 

1944 

GukJance  for  Industry  and  FDA  Reviewers:  Neonatal 
and  Neonatal  Transport  Incubators — Premarket  Notifi- 
cations; Final 

September  18.  1998 

ODE'DDIGD 

Do 

2201 

Dental  Impression  Materials— Premarket  Notification; 
Final 

August  17.  1998 

ODE/DDIGD 

Do 

2203 

Dental  Cements  Premarket  Notifk»tk>n;  Final 

August  18.  1998 

ODE/DDIGD 

Do 

2204 

OTC  Denture  Cushions,  Pads,  Reliners,  Repair  Kits  and 
Partially  Fabricated  Denture  Kits:  Final 

August  18.  1998 

ODE/DDIGD 

Do 

2205 

Guklance  for  the  Preparation  of  a  Prerrwrket  l^tifkation 
I510(k)]  for  Direct  Filling  Dental  Composites 

November  27,  1998 

ODE/DDIGD 

Do 

642 

GukJance  and  Format  of  Premarket  Notification  (510(k)] 
Sutjmisskjns  for  Lk^ukl  Chemkal  Sterilants/High  Level 
Disinfectants:  Final 

January  3,  2000 

ODE/DDIGD 

Do 

397 

Class  II  Special  Control  Guidance  Document:  Pharmacy 
Compounding  Devices:  Final  Guidance  for  Industry 
and  FDA 

March  12.  2001 

0DEA5DIGD 

Do 

1326 

Guidance  for  Industry:  Guidance  for  the  Content  of  Pre- 
market Notifk^tkxis  for  Esophageal  and  Tracheal 
Prostheses:  Final 

April  28.  1998 

ODE  Division  of  Gen- 
eral. Restorative 
and  I^Jeurotogicai 
Devices  (DGRND) 

Do 

6 
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Cateium  Phosphate  (Ca-P)  Coating  Draft  Guklance  for 
Preparation  of  FDA  Submisskxis  for  Orthopedk:  and 
Dental  Endosseous  Implants 

February  21.  1997 

ODEAX3RND 

Do 

33 

510(k)  Infomnatkm  f^eeded  for  Hydroxyapatite  Coated 
Orthopedk:  Implants 

February  20.  1997 

ODE/DGRND 

Do 

47 

Letter  Core  Study  for  Silk»ne  Breast  Implants 

January  11.  1996 

ODE/DGRND 

Do 

107 

Protocol  for  Demial  Toxkaty  Testing  for  Devfces  in  Con- 
tact With  Skin  (Draft) 

January  1.  1985 

ODE/DGRND 

Do 

124 

Draft  Verston  1— Bkjfeedback  Devk»s— Draft  GukJance 
for  5 10(k)  Content 

August  1.  1994 

ODE/DGRND 

Do 

143 

Draft  Data  Requirements  for  Ultrahigh  Molecular  Weight 
Polyethylene  (Uhmupe)  Used  in  Orthopedk:  Devices 

March  28.  1995 

ODE/DGRND 

Do 

180 

Draft  GukJance  Document  for  Fenraral  Stem  Prostheses 

August  1.  1995 

ODEAX3RND 

Do 

187 

Draft  Premarket  NotifKatkm  Review  GukJance  for 
Evoked  Response  Somatosensory  Stimulators 

June  1.  1994 

ODE/DGRND 

Do 

207 

Draft  Verskw  GukJe  for  Cortkal  Electrode  510(k)  Con- 
tent 

August  10.  1992 

ODE/DGRND 

Do 

206 

Draft  Version  GukJance  for  Clink:al  Data  to  be  Sub- 
mitted for  Premari<et  Approval  Application  for  Cranial 
Electrotfierapy  Stimulators 

August  20.  1992 

ODE/DGRND 

Do 

209 

Draft  Versk>n  Cranial  Perforator  GukJance 

July  13.  1994 

ODE/DGRND 

Do 

212 

Draft  Versk>n  Neuro  Endoscope  GukJance 

July  7.  1994 

ODE/DGRND 

Do 

214 

Galvank:  Skin  Response  Measurement  Devk»s — Draft 
GukJance  for  510(k)  Content 

August  1.  1994 

ODE/DGRND 

Do 

215 

Guidance  Document  for  the  Preparatton  of  IDE  and 
PMA  Applfcations  for  Intra-ArtKular  Prosthetk:  Knee 
Ligament  Devk»s 

February  18.  1993 

ODE/DGRND 

Do 

233 

Guidance  for  Industry.  FDA  Reviewere/Staff  and  Com- 
pliance GukJance  Document  for  Powered  Muscle 
Stimulator  51 0(k)s:  Final 

June  9.  1999 

ODEAX3RND 

Do 

2246 

GukJance  for  Industry— Guidance  for  the  Preparatwn  of 
a  Premarket  Notification  Applk:atk>n  for  Processed 
Human  Dura  Mater;  Final 

August  30,  1999 

ODE/DGRND 

Do 

54 

GukJe  for  TENS  510(k)  Content  (Draft) 

August  1.1994 

ODE/DGRND 

Do 

300 

Guidance  Document  for  the  Preparatton  of  Premarket 
Notiffcatton  [510(k)]  Applkattons  tor  Submerged  (Un- 
denwater)  Exercise  Equipment 

July  26,  1995 

ODE/DGRND 

Do 

307 

GukJance  Document  for  the  Preparatton  of  Premarket 
Notiftoatton  [510(k)]  Appitoattons  for  Electromyograph 
Needle  Electrodes 

July  26.  1995 

ODE/DGRND 

Do 

325 

Guidance  Document  for  the  Preparatton  of  Premarket 
Notiftoatton  (510(k)]  Appltoattons  for  Exercise  Equip- 
ment 

July  26.  1995 

ODE/DGRND 

Do 

326 

Guidance  Document  for  the  Preparatton  of  Premarket 
Notiftoatton  [510k)]  Appltoattons  for  Mechank:al  and 
Powered  Wheetohairs,  and  Motorized  Three-Wheeled 
Vehtoles 

July  26,  1995 

ODE/DGRND 

Do 

346 
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Guidance  Document  for  ttie  Preparation  of  Premarket 
Notification  for  Ceramic  Ball  Hip  Systems 

January  10,  1995 

ODE/DGRND 

Do 

355 

Guidance  on  ttie  Content  and  Organization  of  a  Pre- 
market Notifrcation  for  a  Medrcal  Laser 

Junel,  1995 

ODE/DGRND 

Do 

386 

Draft  Guidance  Document  for  Testing  Acetabular  Cup 
Prostheses 

May  1.  1995 

ODE/DGRND 

Do 

453 

GukJance  Document  for  Industry  and  CDRH  Staff  for 
Vhe  Preparation  of  Investigational  Device  Exemptions 
and  Premarket  Approval  Applications  for  Bone  Growth 
Stimulator  DevKes;  Draft 

March  18.  1998 

ODE/DGRND 

Do 

487 

Copy  of  October  9,  1992.  Letter  and  Onginal  Suture  La- 
beling Guidance  (Reformatted  12/17/1997) 

October  9.  1992 

ODE/DGRND 

Do 

502 

Alternate  Suture  Laljeling  Resulting  From  the  January 
11,  1993,  Meeting  With  HIMA  (Reformatted  12/17/ 
1997) 

January  11,  1993 

ODE/DGRND 

Do 

503 

Guidelines  for  Reviewing  Premarket  Notifications  that 
Claim  Substantial  Equivalence  to  Evoked  Response 
Stinrmlators 

Febmary  1.  1997 

ODE/DGRND 

Do 

593 

Draft  Version— Guidance  on  Biocompatibility  Require- 
ments for  Long  Term  Neurotogkal  Implants:  Part  3— 
Implant  Model 

Septemt>er  12.  1994 

ODE/DGRND 

Do 

627 

GukJance  for  Studies  for  Pain  Therapy  Devrces— Gen- 
eral Considerations  in  the  Design  of  Clinkal  Studies 
for  Pain-Alleviating  Devk»s 

May  12. 1988 

ODE/DGRND 

Do 

640 

ORDB  510(k)  Sterility  Review  Guidance 

July  3,  1997 

ODE/DGRND 

Do 

659 

Draft  Guklance  for  tt>e  Preparatk>n  of  a  Premarket  Noti- 
fwatk>n  for  Extended  Laparoscopy  Devk»s  (ELD) 

August  30.  1994 

ODE/DGRND 

Do 

667 

Draft  Outline  for  a  Guklance  Document  for  Testing  Or- 
thopedk:  Bone  Cement,  Request  for  Comments  by 
December  10,  1993 

November  1,  1993 

ODE/DGRND 

Do 

668 

Guklance  Document  for  the  Preparation  of  Premarket 
l^otifnatkm  [510(k)]  Applk:ations  for  Beds 

July  26.  1995 

ODE/DGRND 

Do 

689 

Guklance  Document  for  the  Preparation  of  Premarket 
htotificatkxi  (510(k)]  Applkatk)ns  for  Immersion 
Hydrobaths 

July  26.  1995 

ODE/DGRND 

Do 

729 

Guklance  Document  for  the  Preparation  of  Premarket 
htotifk:ation  [510(k)]  Applications  for  Powered  Tables 
and  Multifunctional  Physical  Therapy  Tables 

July  26.  1995 

ODE/DGRND 

Do 

735 

Guklance  Document  for  the  Preparation  of  Prerrwrket 
Notifrcatkxi  [510(k)]  Applications  for  Communications 
Systems  (Powered  and  Non-Powered)  and  Powered 
Environmental  Control  Systems 

July  26,  1995 

ODE/DGRND 

Do 

762 

Electroencephatograph  Devfces  Guklance  for  510(k) 
Content;  Draft 

ftovember  3. 1997 

0DEAX3RND 

Do 

767 

Guidance  Document  for  the  Preparation  of  Premarket 
rtotifkation  [510(k)l  /Applications  for  Therapeutic  Mas- 
sagers  and  Vibrators 

July  26,  1995 

ODE/DGRND 

Do 

818 

Guklance  Document  for  Testing  Orthopedk;  Implants 
With  Modified  Metallk:  Surfaces  Apposing  Bone  or 
Bone  Cement  (Replaces  8623  and  8093) 

April  28.  1994 

ODE/DGRND 

Do 

827 
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Guidance  Document  for  the  Preparatkxi  of  Premarket 
Notification  [510(k)]  Applreations  for  Heating  and 
Cooling  Devices 

July  26.  1995 

ODE/DGRND 

Do 

828 

Reviewers  Guklance  Checklist  for  Orthopedk:  External 
Fixation  Devices 

February  21.  1997 

0DEAX3RND 

Do 

829 

Draft  Guidance  for  the  Preparatk>n  of  Premarket  Notifi- 
cations [510(k)]s  for  Cemented.  Semi-Constrained 
Total  Knee  Prostheses 

April  1.1993 

OOE/DQRND 

Do 

830 

Draft  Guidance  Document  for  the  Preparation  of  Pre- 
maiket  Notlfkation  [510(k)]  Applications  for  Ortho- 
pedk: Devices — The  Bask:  Elements 

July  16.  1997 

ODE/DGRND 

Do 

832 

Draft  510(k)  Guideline  for  General  Surgkal 
Electrosurgical  Devices 

May  10.  1995 

ODE/DGRND 

Do 

904 

Draft  Guklance  for  Arthroscopes  and  Accessory  510(k)s 

May  1.  1994 

ODE/DGRND 

Do 

909 

Guidance  Document  for  Testing  Biodegradable  Polymer 
Implant  Devices;  Draft 

April  20,  1996 

ODE/DGRND 

Do 

914 

Guidance  Document  for  Testing  Bone  Anchor  Devices; 
Draft 

April  20.  1996 

ODE/DGRND 

Do 

915 

Guidance  Document  for  Testing  Non-Articulating,  "Me- 
chank:ally  Locked".  Modular  Implant  Components; 
Draft 

Mayl.  1995 

ODE/DGRND 

Do 

916 

Reviewers  Guidance  Checklist  for  Intramedullary  Rods 

Febmary  21.  1997 

ODE/DGRND 

Do 

956 

Draft  Guidance  for  Testing  MR  Interactkxi  With  Aneu- 
rysm Clips 

May  22,  1996 

ODE/DGRND 

Do 

958 

Guidance  for  Industry — Guidance  Document  for  Dura 
Substitute  Devices;  Final 

August  13.  1999 

ODE/DGRND 

Do 

1152 

Guidance  Document  for  Surgical  Lamp  510Ks;  Final 

July  13.  1998 

ODE/DGRND 

Do 

1244 

Guidance  for  Industry— Guklance  on  Predinteal  and 
Clink:al  Data  and  Labeling  for  Breast  Prostheses; 
Draft 

October  5,  1999 

ODE/DGRND 

Do 

1354 

Guklance  Document  for  the  Preparation  of  IDEs  for  Spi- 
nal Systems;  Final 

January  13.  2()00 

ODE/DGRND 

Do 

2250 

Draft  Guklance  for  the  Preparatkm  of  an  IDE  Submis- 
skxi  for  a  Interactive  Wound  and  Bum  Dressing 

April  4,  1995 

ODE/DGRND 

Do 

1817 

Guidance  for  Industry  and/or  for  FDA  Reviewers/Staff 
and/or  Compliance— Guklance  Document  for  Pow- 
ered Suction  Pump  510(k)s 

October  30.  1998 

ODE/DGRND 

Do 

2207 

Guidance  for  the  Preparatkm  of  a  Premarket  Notifk»tk>n 
Applk:ation  for  a  Surgk»l  Mesh;  Final 

March  2.  1999 

ODE/DGRND 

Do 

2247 

Class  II  Special  Controls  Guklance  Shoukler  Joint 
Metal/Polymer/Metal  Nonconstrained  or  Semi-Con- 
strained Porous-Coated  Uncemented  Prosthesis; 
Final 

October  31.  2000 

ODE/DGRND 

Do 

1193 

Guklance  for  Dermabrasion  Devk:es:  Final 

March  2.  1999 

ODE/DGRND 

Do 

2248 

Draft  Guklance  for  the  Preparation  of  a  Premarket  l^ti- 
fk»tk>n  for  a  Non-Interactive  Wound  and  Bum  Dress- 
ing [510(k)l 

May  31.  1995 

ODE/DGRND 

Do 

2817 
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Guidance  for  Resort>ab<e  Adhesion  Barrier  Devices  for 
Use  in  Abdominal  and/or  Pelvic  Surgery;  Draft 

December  16,  1999 

ODE/DGRND 

Do 

1356 

Special  Control  Guidance  for  Premarket  Notifications  for 
Totally  Implanted  Spinal  Cord  Stimulators  for  Pain 
Relief;  Guidance  for  Industry;  Draft 

September  6,  2000 

ODE/DGRND 

Do 

1179 

Guidance  for  Surgical  Suture  510<k)s:  Guidance  for  In- 
dustry; Final 

August  10.  2000 

ODE/DGRNO 

Do 

1180 

Guidance  for  Neurological  Embolization  Devices;  Guid- 
ance for  Industry;  Final 

November  1,2000 

ODEAX3RND 

bo 

1151 

Guidance  for  Spinal  System  510(k)s 

September  27,  2000 

ODE/DGRND 

Do 

636 

FDA  Guidelines  for  Multifocal  Intraocular  Lens  IDE 
Studies  and  PMAs 

May  29,  1997 

ODE  Diviskxi  of  Oph- 
thalmk:  and  Ear, 
Nose,  and  Throat 
Devk:es  (DOED) 

Do 

55 

Announcement;  Infonnation  for  Manufacturers  and 
Users  of  Lasers  for  Refractive  Surgery  [Exdnrwr] 

September  22,  1997 

ODE/DOED 

Do 

93 

Guklance  on  ttie  Content  and  Format  of  Premarket  Noti- 
fKatmn  [510<k)]  Submissk>ns  for  Surgical  Mask— Draft 

January  16,  1998 

ODE/DOED 

Do 

94 

New  FDA  Recommendations  and  Results  of  Contact 
Lens  Study  (7-Day  Letter) 

May  30.  1989 

ODE/DOED 

Do 

265 

Draft  Premarket  Notifk:atk>n  510(k)  Guidance  for  Con- 
tact Lens  Care  Products 

May  1,1997 

ODE/DOED 

Do 

674 

Important  InformatkMi  About  Rophae  Intraocular  Lenses 

August  20,  1992 

ODE/DOED 

Do 

811 

Draft  Premarket  Notifuatkxi  [510(k)l  Guidance  Docu- 
ment for  Class  11  Daily  Wear  Contact  Lenses  and  6/ 
28,  1994,  Con-ectk)ns  to  Pages  18  and  20 

May  12, 1994 

ODE/DOED 

Do 

896 

Retinoscope  Guklance;  Fmal 

July  8.  1998 

ODE/DOED 

Do 

1240 

GukJance  for  Industry— Ophthalmoscope  Guidance  (Di- 
rect and  Indirect) 

July  8,  1998 

ODEAX)ED 

Do 

1241 

Slit  Lamp  Guklance;  Final 

July  13,  1998 

ODEAX)ED 

Do 

1242 

Guidance  for  Industry  and  FDA  Staff— Revised  Proce- 
dures for  Adding  Lens  Finishing  Laboratories  to  Ap- 
proved Premarket  Approval  (PMA)  Applk:atk>ns  for 
Class  III  Rigkj  Gas  Permeable  Contact  Lenses  for  Ex- 
tended Wear.  Final 

August  11,  1998 

ODE/DOED 

Do 

1249 

Accountability  Analysis  for  Clink^al  Studies  for  Oph- 
thalmic Devk»s;  Draft 

August  4.  1999 

ODEAXDED 

Do 

1350 

Guklance  on  510(k)  Submissnns  for  Keratoprostheses; 
Final 

March  3,  1999 

ODE/DOED 

Do 

1351 

Amendment  1;  Draft  Premarket  Notifnatun  [510(k)] 
Guklance  Document  for  Class  II  Daily  Wear  Contact 
Lenses 

June  28,  1994 

ODE/DOED 

Do 

1896 

Checklist  of  lnformatk>n  Usually  Submitted  in  an  Inves- 
tigatkmal  Devk^  Exemptk>ns  (IDE)  Applk:atkxl  for  Re- 
fractive Surgery  Lasers  [Exdmer] 

October  10,  1996 

ODE/DOED 

Do 

2093 

Third  Parly  Review  Guklance  for  Vitreous  Aspiration 
arxl  Cutting  DevKe  Premarket  Notificatk>n  [510(k)] 

January  31,  1997 

ODE/DOED 

Do 

2196 
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Guidance  Document  for  Nonprescriptk>n  Sunglasses; 
Final 

October  9,  1998 

ODE/DOED 

Do 

2208 

Aqueous  Shunts— 51 0(k)  Submissmns:  Final 

November  16, 1998 

ODE/DOED 

Do 

2236 

Discusskin  Points  for  Fxpanskm  of  the  "Checklist  of  In- 
formatk>n  Usually  Submitted  in  an  Investigational  De- 
vk»  Exemption  (IDE)  Application  for  Refractive  Sur- 
gery Lasers"  Draft  Document 

September  5,  1997 

ODE/DOED 

Do 

709J 

Intraocular  Lens  (lOL)  Guklance  Document;  Draft 

October  14,  1999 

ODE/DOED 

Do 

834 

Refractive  Implants:  Guklance  for  Investigational  Device 
Exemptions  (IDE)  and  Premarket  /^roval  (PMA)  /\p- 
plk:atk)ns 

August  1,2000 

ODE/DOED 

Do 

1145 

Guidance  on  Premarket  Submissions  of  Orthokeratotogy 
Rigid  Gas  Pemieable  Contact  Lenses;  Final 

April  10,  2000 

ODE/DOED 

Do 

1134 

Guidance  for  Manufacturers  Seeking  Marketing  Clear- 
ance of  Ear,  Nose,  and  Throat  Endoscope  Sheaths 
Used  as  Protective  Baniers;  Final 

March  12.  2000 

ODE/DOED 

Do 

954 

Information  for  a  Latex  Condom  510(k)  Submission  for 
Obstetrics-Gynecology  Devices  Branch— Draft 

April  13,  1994 

ODE  Division  of  Re- 
productive. /Abdom- 
inal, and  Radio- 
k>gical  Devk»s 
(DRARD) 

Do 

396 

Guidance  for  the  Content  of  Premarket  Notifkations  for 
Urine  Drainage  Bags 

June  7,  1994 

ODE/DRARD 

Do 

96 

Draft— 51 0(k)  Checklist  for  Conditioned  Response  En- 
uresis Alarms 

November  23,  1994 

ODE/DRARD 

Do 

99 

Draft  Guidance  for  Preparation  of  PMA  /VpplKations  for 
the  Implanted  Mechanical/Hydraulk:  Urinary  Con- 
tinence Devk%  (ArtifKial  Urinary  Sphincter) 

May  1,  1995 

ODE/DRARD 

Do 

161 

Draft  Guidance  for  the  Content  of  Premarket  Notifica- 
tions for  Endoscopes  Used  in  Gastroenterology  and 
Urok)gy 

March  17,  1995 

ODE/DRARD 

Do 

162 

Draft  Guidance  for  the  Content  of  Premaritet  Notifk»- 
tions  for  Menstrual  Tampons 

May  25,  1995 

ODE/DRARD 

Do 

166 

Draft  510(k)  Checklist  for  Non-Implanted  Electrical 
Stimulators  Used  for  the  Treatment  of  Urinary  Inconti- 
nence 

June  6.  1995 

ODE/DRARD 

Do 

189 

Draft  510(k)  Checklist  for  Endoscopic  Light  Sources 
Used  in  Gastroenterology  and  Urology 

June  22,  1995 

ODE/DRARD 

Do 

190 

Guklance  ("Guklelines")  for  Evaluatkxi  of  Laparoscopk: 
Bipolar  and  Thermal  Coagulators  (and  Accessories) 

May  1.  1978 

0DEA5RARD 

Do 

232 

Guklance  ("Guidelines")  for  Evaluation  of  Fetal  Clip 
Electrode 

March  8,  1977 

ODE/DRARD 

Do 

244 

Guidance  ("Guidelines")  for  Evaluatton  of  Tubal  Ocdu- 
sk)n  Devkxss 

November  22,  1977 

ODE/DRARD 

Do 

245 

Guklance  ("Guklelines")  for  Evaluatton  of  Hysteroscopic 
Sterilization  Devices 

May  10.  1978 

OOE/DRARD 

Do 

248 

Intrapartum  Continuous  Monitors  for  Fetal  Oxygen  Satu- 
ratk>n  and  Fetal  pH;  sSubmissk)n  Guidance  for  a  PMA: 
Draft  Document 

June  14,  1997 

ODE/DRARD 

Do 

298 
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Guidance  fof  the  Arrangement  and  Content  of  a  Pre- 
marttet  Approval  (PMA)  ApplicatJon  For  A  Cochlear 
Implant  In  Children  Ages  2  Through  to  17  Years 

May  1,  1990 

ODE/DRARD 

Do 

327 

Guidance  for  Industry— Guidance  for  the  Submission  of 
Premarket  Notifications  for  Magnetic  Resonance  Di- 
agnostic Devices:  Final 

November  14.  1998 

ODE/DRARD 

Do 

340 

Premarket  Testing  Guidelines  for  Female  Barrier  Con- 
traceptive Devices  Also  Intended  to  Prevent  Sexually 
Transmitted  Diseases 

ApriU.  1990 

ODE/DRARD 

Do 

384 

Draft  of  Suggested  Infomnatwn  for  Reporting 
Extracorporeal  Shock  Wave  Lithotripsy  Device  Shock 
Wave  Measurements 

January  18,  1991 

ODE/DRARD 

Do 

418 

GukJance  for  the  Content  of  Premarket  Notifnatrons  for 
Conventkxial  and  Permeability  Hemodialyzers;  Final 

August  7.  1998 

ODEAJRARD 

Do 

421 

Guklance  for  the  Content  of  Premarket  Notifk:atk>ns  for 
Urethral  Stents 

February  10,  1993 

ODEA)RARD 

Do 

431 

Testing  Guidance  for  Male  Condoms  Made  From  New 
Material  (Non-Latex) 

June  29,  1995 

ODE/DRARD 

Do 

455 

Guidance  for  the  Content  of  Premarket  Notifrcations  for 
Bkjpsy  Devk»s  Used  in  Gastroenterology  and  Urol- 
ogy 

February  10,  1993 

ODE/DRARD 

Do 

482 

Guidance  for  the  Content  of  Premarket  Notifrcations  for 
UrodynamkAlroflowmetry  Systems 

July  29,  1994 

ODE/DRARD 

Do 

490 

Guklance  for  lnvestigatk)nal  Devree  Exemptions  for  So- 
lutnns  for  Hypothermk:  Flushing,  Transport,  and  Stor- 
age of  Organs  for  Transplantatwn;  Final  Guidance  for 
Industry  and  FDA  Reviewers 

January  16,  2001 

ODE/DRARD 

Do 

1164 

GukJance  for  the  Submisston  ol  Premarket  Notiffcatwns 
for  Medk^al  Image  Management  Devices;  GukJance 
for  Industry;  Final 

July  27,  2000 

ODE/DRARD 

Do 

416 

Guidance  for  ttie  Content  of  Premarket  NotifKatkms 
(510<k)s)  for  Extracorporeal  Shock  Wave  Litliotripters 
Indicated  for  the  Fragmentation  of  Kidney  and 
Ureteral  Cak^iN;  Final 

August  9,  2000 

ODE/DRARD 

Do 

1226 

Guklance  for  the  Submisskxi  of  Premaritet  Notifk:atk>ns 
for  Photon-Emitting  Brachytherapy  Sources;  Guklance 
for  Industry;  Final 

August  2.  2000 

ODE/DRARD 

Do 

1177 

Premarket  ApfAicafions  for  DtgitaJ  MamnK>graphy  Sys- 
tems; Final  Guidance  for  Industry  and  FDA 

Febaiary  16,  2001 

ODE/DRARD 

Do 

9B3 

Class  II  Special  Controls  Guklance  for  Home  Uterine 
Activity  Monitors;  Fmal  Guklance  for  Industry  and 
FDA  Reviewers 

March  9.  2001 

ODE/DRARD 

Do 

820 

Class  II  Special  Controls  Guklance  Document  for  Clit- 
oral  Engorgement  Devwes;  Guklance  for  Industry  and 

July  3,  2000 

ODE/DRARD 

Do 

1144 

Thermal  Endometrial  Ablatkm  Devwes  (Submisskxi 
Guklance  for  an  IDE);  Fmal 

March  14,  1996 

OOE/DRARD 

Do 

547 

Draft  Guidance  for  the  Cltneal  Investigatkm  of  Urethral 
Stents 

November  2,  1995 

ODE/DRARD 

Do 

1 
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Tympanostomy  Tut>es  Submission  Guidance  for  a 
510(k)  Premarttet  NotifreatkMi;  Final 

January  14,  1998 

ODE/DRARD 

Do 

930 

Earty  Collaboratkjn  Meetings  Under  the  FDA  Modemiza- 
tion  Act  (FDAMA);  Final  Guidance  for  Industry  and  for 
CDRH  Staff 

February  28.  2001 

ODE  Program  Oper- 
atkxis  Staff  (POS) 

Do 

310 

PMA/510(k)  Expedited  Review  #G98-4  (Blue  Book 
Memo) 

March  20,  1998 

ODE/POS 

Do 

7 

PMA/510(k)  Expedited  Review— Guidance  for  Industry 
and  CDRH  Staff  [FDAMA];  Final 

March  20,  1998 

OOE/POS 

Do 

106 

Deciding  When  to  Submit  a  510(k)  for  a  Change  to  an 
Existing  Devk:e 

January  10, 1997 

ODE/POS 

Do 

935 

A  Suggested  Approach  to  Resolving  Least  Burdensome 
Issues 

September  11,  2000 

ODE/POS 

Do 

1188 

Suggested  Format  for  Developing  and  Responding  to 
Deficiencies  in  Accordance  with  the  Least  Burden- 
some Provisions  of  FDAMA;  Final;  Guidance  for  In- 
dustry and  FDA  Staff 

November  2,  2000 

ODE/POS 

Do 

1195 

FDA  Modemization  Act  of  1997  Guidance  for  the  Devne 
Industry  on  Implementation  of  Highest  Priority  Provi- 
sions [FDAMA] 

February  6,  1998 

Offce  of  Health  and 
Industry  Programs 
(OHIP) 

Do 

434 

Accidental  Radk>active  Contamination  of  Human  Food 
and  Animal  Feeds:  Recommendations  to  State  and 
Local  Agencies 

August  13,  1998 

OHIP 

Do 

1071 

Compliance  Guklance — The  Mammography  Quality 
Standards  Act  Final  Regulations — Preparing  for 
MQSA  Inspections 

May  5,  1999 

OHIP  Division  of 
Mammography 
Quality  and  Radi- 
ation Programs 
(DMORP) 

Do  ■ 

6400 

Guidance  for  Submisskxi  of  Request  for  Reconskler- 
ation  of  Adverse  Decisions  on  Accreditatkxi  of  Mam- 
mography Facilities  Under  the  Mammography  Quality 
Standards  Acts,  42  U.S.C.  263(b)/4/8,  1998 

March  26.  1998 

OHIP/DMQRP 

Do 

69 

Guidance  for  Review  of  Requests  for  Reconsideratkxi  of 
Adverse  Decisions  on  Accreditation  of  Mammography 
Facilities  Under  the  Mammography  Quality  Standards 
Act,  42  U.S.C.  263(b)/4/8,  1998 

March  26,  1998 

OHIP/DMQRP 

Do 

83 

Compliance  Guidance;  The  Mammography  Quality 
Standards  Act  Final  Regulations  Document  #4;  Draft 

September  13,  2000 

OHIP/DMQRP 

Do 

1159 

The  Mammography  Quality  Standards  ACl  Final  Regula- 
tkxis;  Modifkations  and  Additkxis  to  Polk:y  Guidance 
Help  System  #2;  Final  Guidance  for  Indu^  and  FDA 
(Incorporated  into  PGHS) 

January  24,  2001 

OHIP/DMQRP 

Do 

1317 

Compliance  Guklance:  The  Mammography  Quality 
Standards  Act  Final  Regulations  Document  «3  (Incor- 
porated into  PGHS) 

December  8, 1999 

OHIP/DMQRP 

Do 

1496 

Guidance:  Tfie  Mammography  Quality  Standards  /Kct 
Final  Regulations  Document  #1  (Incorporated  into 
PGHS) 

March  4,  1999 

OHIP/DMQRP 

Do 

1499 

Polkry  and  Standard  Operating  Procedures  When  Mam- 
mography FaoMies  in  States  That  Have  Accfeditatkx' 
Bodies  Intend  to  Change  Accreditatkxi  Bodies 

April  15,  1998 

0HIP/DK40RP 

Do 

1186 
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Guidance  for  Request  and  Issuance  of  Interim  Notice 
Letters  for  Mammography  Facililles  Under  the  Mam- 
mography Quality  Standards  Act,  42  U.S.C.  Section 
263(b) 

May  4,  1999 

OHIP/DMQRP 

Do 

2217 

Continuing  Education  Credit  for  Reading/Writing  Arti- 
cles/Papers and  Presenting  Courses/Lectures  (Incor- 
porated Into  PGHS) 

March  17,  1998 

OHIP/DMQRP 

Do 

66206 

Guidance  for  Industry — Requalification  for  Interpreting 
Physician's  Continuing  Experience  Requirement  (In- 
corporated Into  PGHS) 

May  28.  1998 

OHIP/DMQRP 

Efo 

66301 

Compliance  Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations  Motion  of  Tube- 
Image  Receptor  Assembly  (Incorporated  into  PGHS) 

March  23,  1999 

OHIP/DMQRP 

Do 

2256 

Compliance  Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations  Quality  Assurance 
Documentation  (Incorporated  into  PGHS) 

December  7,  1999 

OHIP/DMQRP 

Do 

1194 

Compliance  Guidance:  The  Mammography  Quality 
Standards  Act  Final  Regulations  Document  #2  (Incor- 
porated into  PGHS) 

February  25,  2000 

OHIP/DMQRP 

Do 

1498 

Compliance  Guidance— Mammography  Facility  Survey, 
Equipment  Evaluation  and  Medical  Physicist  Quali- 
fication Requirements  Under  MQSA;  Final 

November  6.  2000 

OHIP/DMQRP 

Do 

6409 

Medical  Glove  Guidance  Manual  Draft  FDA  99^257 

August  12,  1999 

OHIP  Division  of 
Small  Manufactur- 
ers Assistance 
(DSMA) 

Do 

0)2 

Instructions  for  Completion  of  Medical  Device  Registra- 
tion and  Listing  Forms  FDA  2891.  2891a  and  2892 

July  1,1997 

OHIP/DSMA 

Do 

12 

An  Introduction  to  Medical  Device  Regulations  (FDA 
92-4222) 

January  1,  1992 

OHIP/DSMA 

Do 

18 

Regulatory  Requirements  for  Devices  for  the  Handi- 
capped (FDA  87-4221) 

August  1.  1987 

OHIP/DSMA 

Do 

22 

Impact  Resistant  Lenses:  Questions  and  Answers  (FDA 
87-4002) 

September  1.  1987 

OHIP/DSMA 

Do 

23 

Comparison  Chart:  1996  Quality  System  Reg  vs.  1978 
Good  Manufacturing  Practices  Reg  vs.  ANSI/ISO/ 
ASQC  Q9001  and  ISO/DI  13485:1996  (Include  126) 

November  29,  1996 

OHIP/DSMA 

Do 

133 

Medical  Device  Appeals  and  Complaints:  A  Guidance 
on  Dispute  Resolution 

Febmary  19,  1998 

OHIP/DSMA 

Do 

396 

Premari<et  Notification:  510(k) — Regulatory  Require- 
ments for  Medical  Devices  (FDA  95-4158)  [Available 
onDiskJ                                | 

August  1,  1995 

OHIP/DSMA 

Do 

469 

Labefing— Regulatory  Requirements  for  Medical  Devices 
(FDA  89-4203) 

September  1,  1989 

OHIP/DSMA 

Do 

470 

In  Vitro  Diagnostic  Devices:  Guidance  for  the  Prepara- 
tion of  510(k)  Submissions  (FDA  97-4224)  (Available 
on  Disk] 

January  1,  1997 

OHIP/DSMA 

Do 

471 

Investigational  Devk»  Exemptions  [IDE]  Manual  (FDA 
96-4159)  DSMA  [Available  on  Disk] 

June  1,1996 

OHIP/DSMA 

Do 

472 
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Copy  of  the  Document 
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Phone,  FAX,  E-mail  or 

Intemet) 

FOD  No. 

Regulation  of  Medical  Devices;  Background  Information 
for  International  Offrcials  (Entire  Document  Available 
on  Disk) 

April  14,  1999 

OHIP/DSMA 

Do 

610 

Medk^l  Devtoe  Reporting  for  Manufacturers  [Available 
on  Disk] 

March  1,  1997 

OHIP/DSMA 

Do 

987 

Premarital  /^roval  (PMA)  Manual 

January  1, 1996 

OHIP/DSMA 

Do 

1051 

Overview  of  FDA  Modernization  Act  of  1997  Medical 
Device  Pnjvisions  [FDAMA] 

February  19.  1998 

OHIP/DSMA 

Do 

1174 

Mutual  Recognition  Agreement  Between  the  European 
Union  and  the  United  States  of  America:  Confidence 
Building  Programme:  Overview  and  Procedure;  Med- 
ical Device  Annex,  Version  7,  June  29,  2000;  Draft 

June  29,  2000 

OHIP/DSMA 

Do 

1175 

Implementatton  of  Third  Party  Programs  Under  the  FDA 
Modernization  Act  of  1997;  Final  Guidance  for  Staff, 
Industry  and  Third  Parties 

Febnjary  2,  2001 

OHIP/DSMA 

Do 

1160 

CDRH  Manual  for  the  Good  Guidance  Practices  (GGP) 
Regulations;  Final  Guidance  for  FDA  Staff 

Febmary  9,  2001 

OHIP  Division  of  De- 
vice User  Programs 
and  Systems  Anal- 
ysis (DUPSA) 

Do 

1323 

Human  Factors  Principles  for  Medical  Device  Labeling 

September  1,  1993 

OHIP/DUPSA 

Do 

227 

Human  Factors  Points  to  Conskter  for  IDE  Devk»s 

January  17,  1997 

OHIP/DUPSA 

Do 

839 

Write  It  Right 

August  1,  1993 

OHIP/DUPSA 

Do 

897 

Medical  Device  Reporting  for  User  Facilities 

April  1.1996 

OHIP/DUPSA 

Do 

989 

Do  It  By  Design— An  Introduction  to  Human  Factors  in 
Medical  Devices 

December  1,  1996 

OHIP/DUPSA  • 

Do 

995 

Medical  Device  Use— Safety:  Incorporating  Human  Fac- 
tors Engineering  into  Risk  Management;  Guidance  for 
Industry  and  FDA  Premarttet  and  Design  Control  Re- 
viewers 

July  18,  2000 

OHIP/DUPSA 

Do 

1497 

Guidance  on  Medical  Devk»  Patient  Labeling;  Final 
Guidance  for  Industry  and  FDA  Reviewers 

April  19,  2001 

OHIP/DUPSA 

Do 

1128 

Perspectives  on  Clink:al  Studies  for  Medk»l  Devk» 
Submissions  (Statistical) 

Offk%  of  Surveillance 
and  Biometrics 
(OSB)  Division  of 
Bk>statistics  (DB) 

Do 

78 

PMA  Review  Statistnal  Checklist 

(no  date  availat>le) 

OS6/D6 

Do 

84 

Statistnal  Aspects  of  Submissions  to  FDA:  A  Medial 
Devk»  Perspective  (Also  Includes  as  Appendix  the 
Arlicie  Observed  Uses  and  Abuses  of  Statistk»l  Pro- 
cedures in  Medical  Devne  Submissions 

Junel,  1984 

0SB/D6 

Do 

537 

MDR  Guidance  Docuntent:  Remedial  Actk)n  Exemp- 
tk)o-€1 996001;  Final 

July  30.  1996 

OSB/DSS 

Do 

188 

Guklance  on  Adverse  Event  Reporting  for  Hospitals 
That  Reprocess  Devices  Intended  by  the  Originial 
Equipment  Manufacturer  for  Single  Use 

April  24.  2001 

ose/Dss 

Do 

1334 

MDR  Guklance  Document  No.  1-IOL-E199e004;  Final 

August  7,  1996 

OSB/DSS 

Do 

216 

Blood  Exposure— E1996003;  Rnal 

August  9.  1996 

OSB/DSS 

Do 

250 
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eports  and  Medwatch 

January  1,  1997 

OSB/DSS 

Do 

379 

Common  Problems:  Baseline  R 
FomiaSOOA 

MDR  Reportmg  Gudance  for  Breast  Implants— 
E1  996002;  Fmal 

August  7.  1996 

0S6/DSS 

Do 

452 

April  1.  1996 

OSB/DSS 

Do 

509 

Instnjctions  for  Comptetmg  FDA  Fonn  3500A  With  Cod- 
ing Manual  for  Fonn  3500A  (MEDWATCH)(MDR); 
Final 

1 

December  15,  1995 

OSB/DSS 

Do 

853 

MEDWATCH  FDA  Fomi  3500A  for  Use  by  User  Facili- 
ties, Distributors  and  Manufacturers  for  Mandatory 
Reporting  (MDR);  Final          i 

Junel,  1993 

OSB/DSS 

Do 

854 

Variance  From  Manufacturer  Report  Number  Fonnat 
[MDR  Letter];  Final 

July  16,  1996 

OSB/DSS 

Do 

1059 

Instnxrtions  for  Completing  Fonn  3417:  Medical  Device 
Reporting  Baseline  Report  [MDR];  Final 

March  31,  1997 

OSB/DSS 

Do 

1061 

MDR  Internet  List  Server  (listserv)  Instmction  Sheet; 
Final 

August  29,  1996 

OSB/DSS 

Do 

1094 

Medical  Device  Reporting-Altemative  Summary  Report- 
ing (ASR)  Program;  Guidance  for  Industry 

October  19,  2000 

OSB/DSS 

Do 

315 

Addendum  to  the  Instmctions  for  Completing  FDA  Form 
3500A  With  Coding  Manual  (MEDWATCH)  (MDR); 
Final 

June  9.  1999 

OSB/DSS 

Do 

lass 

Guidance  to  Sponsors  on  the  Development  of  a  Discre- 
tionary Postmarket  Surveillance  Study  for  Permanent  ' 
Implantable  Cardiac  Pacemaker  Electrode^  (Leads) 

June  9,  1993 

OSB  Issues  Manage- 
ment Staff  (IMS) 

Do 

206 

Guidance  on  Criteria  and  Approaches  for  Postmarttet 
Surveillance 

November  2,  1998 

OSB/IMS 

Do 

9 

Guidance  on  Procedures  to  Detennine  Application  of 
Postmartcet  Surveillance  Strategies  [FDAMAj;  Final 

Febniary  19. 1998 

OSB/IMS 

Do 

316 

veiUance  Submissions  [FDAMA];  Final 

Fet>ruary  19,  1998 

OSB/IMS 

Do 

317 

Guidance  for  Industry  and  FDA  Staff— SMDA  to 
FDAMA:  Guidance  on  FDA's  Transition  Plan  for  Exist- 
ing Postmaricet  Surveillance  Protocols  [FDAMA];  Final 

l^ovember2,  1998 

OSB/IMS 

Do 

318 

Amendment  to  Guidance  on  Discretionary  Postmaritet 
SurveiMance  on  Pacemaker  Leads;  Final 

March  30.  1994 

OSB/IMS 

Do 

374 

Guklance  for  Industry  on  the  Testing  of  Metallic  Plasma 
Sprayed  Coatings  on  Orthopedic  Implants  to  Support 
Reconstderatk>n  of  Postmarket 

Febniary  2.  2000 

OSB/IMS 

Do 

946 

Guidance  on  Frequently  Asked  Questions  on  Recogni- 
tkjn  of  Consensus  Standards  [FDAMA] 

December  21,  1998 

Offk:e  of  Science  and 
Technotogy  (OST) 

Do 

109 

• 

Guklance  on  the  Recognition  and  Use  of  Consensus 
Standards/Appendix  A  [FDAMA] 

Febmary  19.  1998 

OST 

Do 

321 

A  Primer  on  Medual  DevKe  Interactksns  With  MagnetK 
Resonance  Imaging  Systems;  Draft 

Febmary  7,  1997 

OST 

Do 

952 

CDRH  Standard  Operating  Procedures  for  the  Identifk^a- 
tk)n  and  Evatuatran  of  Candidate  Conser^us  Stand- 
ard for  Recognition 

August  6.  1999 

OST 

Do 

616 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard 

Copy  of  the  Document 

(Name  and  /Address, 

Phone,  F/0(.  E-mail  or 

Internet) 

FOD  No 

Gukjance  on  FDA's  Expectatkxis  of  Medk»l  Devne 
Manufacturers  Concerning  the  Year  2000  Date  Prob- 
lems 

May  15,  1998 

OST 

Do 

2000 

Guidance  for  Industry  and  FDA  Reviewers:  Guklance  on 
Immunotoxkaty  Testing 

May  6,  1999 

OST  Diviskm  of  Life 
Sciences  (DLS) 

Do 

635 

Withdrawals 


1              — 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

Date  of  Withdrawal 

FOD  No 

Guidance  for  Industry  and  for  FDA  Staff:  Enforcement 
Priorities  for  Single-Use  Devices  Reprocessed  by 
Third  Parties  and  Hospitals,  Draft  Guidance— Not  for 
Implementation  (Replaced  t^  Enforcement  Priorities 
for  Single-Use  Devices  Reprocessed  by  Third  Parties 
and  Hospitals;  Guidance  for  Industry  and  for  FDA 
Staff  8/14A)0) 

Febmary  8,  2000 

OC 

August  8,  2000 

801029 

Guidance  on  Information  Disclosure  by  Manufacturers  to 
Assemblers  for  Diagnostk:  X-Ray  Systems;  Guidance 
for  Industry  (Replaced  by  Information  Disclosure  by 
Manufacturers  to  Assemblers  for  Diagnostk:  X-Ray 
Systems;  Final  Guidance  for  Industry  and  FDA  4/2/ 
01) 

October  18,  1999 

OC/DOEI 

March  30,  2001 

802619 

Final  Design  Control  Report  and  Guidance  (No  Re- 
placement) 

June  1,  1998 

OC/DOEIII 

July  24,  2000 

800949 

Woridng  Draft  of  the  Cunent  Good  Manufacturing  Prac- 
tk»  (CGMP)  Final  Rule  (No  Replacement). 

July  1,  1995 

OC/OT 

April  24,  2000 

800303    1 

Guidance  on  Amended  Procedures  for  Advisory  Panel 
Meetings  [FDAMA];  Final  (Replaced  by  Guidance  on 
Amended  Procedures  for  Advisory  Panel  Meetings,  7/ 
22/00) 

Januaiy  26.  1999 

ODE 

August  4.  2000 

800413 

Review  Criteria  for  Assessment  of  Antimicrobial  Suscep- 
tibility Devk»s  (Replaced  by  Guidance  on  Review  Cri- 
teria for  Assessment  of  Antimk:robial  Susceptibility 
Devk»s,  3«/00) 

May  31.  1991 

OOE/DCLD 

June  16.  2000 

800631 

Guidance  for  Premartcet  Submissions  for  Kits  for 
Screening  Drugs  of  Abuse  to  Be  Used  by  the  Con- 
sumer; Guidance  for  Industry;  Draft  (Replaced  by 
Over-the-Counter  (OTC)  Screening  Tests  for  Drugs  of 
Abuse:  Guidance  for  Premarket  h4otificatk>ns;  Gukl- 
ance for  Industry;  Draft  1 1/14/00) 

December  30,  1998 

ODE/DCLD 

October  30.  2000 

802209 

Guidance  Document  for  Vasajlar  Prostheses  510(k) 
Submisston;  Final  (Replaced  by  Guklance  Document 
for  Vascular  Prostheses  510(k)  Submisskms;  Gukl- 
ance for  Industry  and  FDA  Staff;  Final  1 1/1/00) 

November  1,2000 

ODE/DCRD 

January  16.  2000 

801357 

Date  not  availat>le 

OOE/DCRD 

June  15.  2000 

800202 

quired  Postapproval  Epidemiok)gk»l  Study  Protocols 
for  Testrcular  Implants  (No  Replacement) 

510(k)  Reviewer  Guidelines— Tracheostomy  Tubes 
868.5800  (No  Replacement) 

Date  not  available 

ODE/DCRD 

June  15.  2000 

800550 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

Date  of  Withdrawal 

FOD  No. 

Guidance  tor  the  Comment  and  Review  of  510<k)  Notifi- 
cations for  Picture  Archiving  and  Communications 
Systems  (PACS)  and  Related  Devices  (Replaced  by 
Guidance  for  the  Submission  of  Premarket  Notifica- 
tions for  Medical  Image  Management  Devices;  Guid- 
ance for  Industry:  Final  7/27/00) 

August  1,  1993 

ODE/DCRD 

August  8,  2000 

800416 

Guidance  for  Industry — Guidance  for  tt>e  Content  of 
Premarket  Notifwations  [510(k)s]  for  Extracorporeal 
Shock  Wave  Lithotripters  Indicated  for  the  Fragmenta- 
tk)n  of  Kidney  and  Ureteral  Cateuli  (Replaced  by 
Guklance  for  the  Content  of  Premarket  Notifications 
(510(k)s)  for  Extracorporeal  Shock  Wave  Lithotripters 
Indicated  for  the  Fragmentation  of  Kidney  and 
Ureteral  Caknili;  Final  8^00) 

Febojary  8.  1999 

ODE/DCRD 

August  10,  2000 

801226 

Guidance  for  Oxygen  Conserving  Device  510(k)  Review 
73  BZD  868  5905  Non-continuous  Ventilator  Class  II 
(No  Replacement) 

Febmary  1.  1989 

odeax:rd 

August  30.  2000 

800583 

Reviewer's  Guidance  for  Oxygen  Concentrator  (No  Re- 
placement) 

August  30.  1991 

ODE/DCRD 

August  30,  2000 

800781 

Guklance  Document  for  Vascular  Prostheses  510<k) 
£>iihmission;  Final  (Replaced  by  Guidance  Document 
for  Vascular  Prostheses  510(k)  Submisswns;  Guid- 
ance for  Industry  and  FDA  Staff;  Final  1 1/1/00) 

November  26,  1999 

ODE/DCRD 

November  16,  2000 

801357 

Guidance  for  the  Submisskxi  of  Research  and  Mar- 
keting /Vpplk:ations  for  Permanent  Pacemaker  Leads 
and  for  Pacemaker  Lead  Adaptor  510(k)  Submis- 
sions; Final  (Replaced  by  Guidance  for  the  Submis- 
skxi of  Research  and  Marketing  Applkations  for  Per- 
manent Pacemaker  Leads  and  for  Pacemaker  Lead 
Adaptor  510<k)  Submissions;  Final  11/1/00) 

January  14.  2000 

ODEAX^RD 

January  21.  2000 

800372 

Draft  Gukjance  for  Information  on  Clinical  Safety  and 
Effectiveness  Data  for  Extracorporeal  Shock  Wave 
Lithotripsy  of  Upper  Urinary  Tract  (Renal  Pelvis, 
Renal  Calyx  and  Upper  Ureteral)  Cateuli  (Replaced  by 
Guidance  for  ttie  Content  of  Premarket  Notifteatk}ns 
(510(k)s)  for  Extracorporeal  Shock  Wave  Lithotripters 
Indicated  for  the  Fragmentation  of  KkJney  and 
Ureteral  Cateuli;  Final  8/9/00) 

Febmary  5,  1992 

■ 

ODE/DCRD 

January  10.  2001 

800864 

Guklance  for  Annuloplasty  Rings  510(k)  Submissrons; 
Final  (Replaced  by  Guidance  for  Annuloplasty  Rings 
510(k)  Si.il>missions;  Final  Guklance  for  Industry  and 
FDA  Staff  1/31/01) 

November  26,  1999 

ODE/DCRD 

February  12,  2001 

801358 

Home  Uterine  Activity  Monitors:  Guklance  for  the  Sub- 
misskxi of  510(k)  Premarket  Notifteations  (Replaced 
by  Class  II  Special  Controls  Guklance  for  Home  Uter- 
ine Activity  Monitors;  Final  Guklance  tor  Industry  and 
FDA  Reviewers.  3/9/01) 

July  30,  1999 

1 

ODE/DCRD 

March  2001 

800820 

Status  Update — Informatkxi  for  Manufacturers  Seeking 
Marketing  Clearance  of  Digital  Mammography  Sys- 
tems (Replaced  by  Premarket  Applteatkxis  for  Digital 
Mammography  Systems;  Final  Guklance  for  Industry 
andFDA2/16A)1) 

February  4,  1999 

ODE/DCRD 

February  27,  2001 

800983 

Guidance  on  the  Content  and  Format  of  Premarltet  Noti- 
fteation  [510(k)]  Submisskjns  for  General  Purpose 
Disinfectants  (includes  Addendum  of  3/9,  1994)  (No 
Replacement) 

October  1.1993 

ODE/DDIGD 

August  10.  2000 

800902 

Guidance  for  the  Preparatkxi  of  Premari<et  l^tifteatkxi 
[510(k)]  for  Resorbable  Penodontal  Barriers  (No  Re- 
placement) 

April  1,  1991 

ODE/DDIGD 

September  1,  2000 

800028 
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Regulatory  Activity 

Date  of  Withdrawal 

FOONo. 

Guidance  for  Spinal  System  510(k);  Final  (Replaced  by 
Guidance  for  Spinal  System  510(k)s  9/27/00) 

May  7,  1999 

ODE/DGRND 

October  2,  2000 

800636 

Guidance  for  Industry— Guidance  Document  for  Neuro- 
logteal  Embolization  Devtees;  Final  (Replaced  by 
Guidance  for  Neurological  Embolization  Devices; 
Guidance  for  Industry;  Final  11/1/00) 

August  13,  1999 

ODE/DGRND 

November  7,  2000 

801151 

Ophthalmte  Device  Triage  (No  Replacement) 

March  19.  1998 

ODE/DOED 

June  20.  2000 

800160 

Announcement  by  Dr  Alpert  at  7/26.  1996.  Ophthalmic 
Panel  Meeting  Conceming  Manufacturers  and  Users 
of  Lasers  for  Refractive  Surgery  [Excimer]  (No  Re- 
placement) 

August  26.  1996 

OOE/DOED 

July  17,  2000 

803093 

Owners  Certifteation  of  Lasers  as  PMA  Approved  De- 
vices [Excimer]  (No  Replacement) 

September  26.  1996 

ODE/DOED 

July  17.  2000 

804093 

Compliance  Guidance— Mammography  Facility  Sun/ey 
and  Medical  Physicist  Qualifteation  Requirements 
Under  MQSA  (Replaced  by  Compliance  Guidance— 
Mammography  Facility  Survey  and  Medical  Physicist 
Qualifteation  Requirements  Under  MQSA;  Final  11/6/ 
00) 

Mays,  1999 

OHIP/DMORP 

April  8.  2000 

806409 

A  Pocket  Guide  to  Device  GMP  Inspections — Inspec- 
tions of  Medteal  Device  Manufacturers  and  GMP  Reg- 
ulation Requirements  (No  Replacement) 

November  1.  1991 

OHIP/DSMA 

June  28.  2000 

800508 

Guidance  for  Staff,  Industry,  and  Third  Parties  Imple- 
mentation of  Third  Party  Programs  Under  the  FDA 
Modemizatkm  Act  of  1997-^une  2000;  Draft  (Re- 
placed by  Implementation  of  Third  Party  Programs 
Under  the  FDA  Modernization  Act  of  1997;  Final 
Guidance  for  Staff.  Industry  and  Third  Parties  2/2/01) 

June  12,  2000 

OHIP/DSMA 

February  2.  2001 

801160 

Guidance  for  Industry— Device  Use  Safety:  Incor- 
porating Human  Factors  in  Risk  Management  (hto  Re- 
placement) 

August  3,  1999 

OHIP/DUPSA 

July  20,  2000 

801497 

Guidance  on  Medical  Devtee  Patient  1  abeling;  Final 
Guidance  for  Industry  (Replaced  by  Guidance  on 
Medical  Device  Patient  Labeling;  Final  Guidance  for 
Industry  and  FDA  Reviewers  4/19/01) 

March  3.  2000 

OHIP/DUPSA 

April  9.  2001 

801128 

MDR  Documents  Access  Information  for  National  Tech- 
nical Infomiation  Sen/tee  (NTIS)  (No  Replacement) 

May  10.  1996 

OSB 

June  28,  2000 

803799 

Proposed  Draft  Guidance  to  Sponsors  Regarding  Re- 
quired Postmarket  Surveillance  Studies  of  Plasma- 
Sprayed  Porous-Coated  Hip  Prostheses  (Archived  by 
OSB— Replaced  by  Guklance  Testing  Metallte  Plasma 
Sprayed  Orthopedte  Implants,  2/2/00) 

October  7.  1994 

OSB/DPS 

June  16.  2000 

• 

800323 

Letter  to  Manufacturers:  Summary  Reporting  Approval 
for  Adverse  Events;  Final  (Replaced  by  Medteal  De- 
vice Reporting — Alternative  Summary  Reporting 
(ASR)  Program;  Guklance  for  Industry  10/19/00) 

July  31.  1997 

OSB/DSS 

October  30,  2000 

800315 

Draft  Thermal  Endometrial  At)lation  Devtees  (Submis- 
sion Guklance  for  an  IDE)  (Replaced  by  Themial 
Endometrial  Ablatkxi  Devtees  (Submission  Guklance 
for  an  IDE);  Final  3/14/96)) 

March  14,  1996 

ODE/DCRD 

March  1996 

800547 

Guklance  for  Review  of  Cases  of  Possible  Suspenskxi 
or  Revocation  of  Mamnf>ography  Facility  Certificates 
Under  the  Mammography  Quality  Standards  /Vet,  42 
U.S.C.  263<b)/4/8.  1998  (No  Replacement) 

March  26.  1998 

OHIP/DMORP 

May  23,  2001 

800080 
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Compliance  Guidance— Mammography  Facility  Survey 
and  Medical  Physicist  Qualification  Requirements 
Under  MQSA  ,  Draft  (replaced  by  Compliance  Guid- 
ance— Mammography  Facility  Survey  and  Medical 
Physicist  Qualification  Requirements  Under  MQSA; 
Final  11/6A)0 

May  5,  1999 

OHIP/DMORP 

November  8,  2000 

806409 

V.  Guidance  Documents  Issued  by  the  Center  for  Food  Safety  and  Applied  Nutrition  (CFSAN) 


Name  of  Document 

Date  of  Issuance 

I* 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  A  Hard  Copy  of  the  Docu- 
ment (Name  and  Address.  Phone,  Fax,  E- 
Mail  or  Internet) 

Compliance  Policy  Guides  Manual 

1998 

FDA  Regulated  Industries 

National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Rd.,  Springfield, 
VA  22161.  NTIS  Order  No.  PB96-920500 

Compliance  Programs  Guidance  Manual 

1995 

FDA  Regulated  Industries 

Do  (NTIS  Order  No.  PB95-915499 

FDA  Recall  Policy 

1995 

4 

FDA  Regulated  Industries 

Industry  Activities  Staff  (HFS-565),  Center 
for  Food  Safety  and  Applied  Nutrition. 
FDA.  200  C  St.  SW..  Washington.  DC 
20204 

Investigators'  Operations  Manual 

May  1996 

FDA  Regulated  Industries 

National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Rd.,  Springfield, 
VA  22161,  (NTIS  Order  No.  PB-95- 
913399) 

Regulatory  Procedures  Manual 

August  1995 

FDA  Regulated  Industries 

Do  (NTIS  Order  No.  PB95-265534) 

Requirements  of  t.aws  and  Regulations 
Enforced  by  the  U.S.  Food  and  Dmg 
Administration  "Blue  Book" 

.1997 

FDA  Regulated  Industries 

Superintendent  of  Documents.  Govemment 
Printing  Office.  Washington.  DC  20402 

Action  Levels  for  Poisonous  or  Delete- 
rious Substances  in  Human  Food  and 
Animal  Feed 

1995 

Food  and  Animal  Feed  In- 
dustries 

Industry  Activities  Staff  (HFS-565).  Center 
for  Food  Safety  and  Applied  Nutrition. 
FDA.  200  C  St.  SW..  Washington.  DC 
20204,  (NTIS  Order  No.  PB96-920500) 

Pesticides  Analytical  Manual 

1996 

Food  Industry 

National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Rd.,  Springfield. 
VA  22161.  (NTIS  Order  No.  PB94- 
911899) 

FDA  Advisory  for  Deoxynivanol  (DON)  in 
Finished  Wheat  Products  Intended  for 
Human  Consumption  and  in  Grain  and 
Grain  By-Products  for  Animal  Feed 

September  16. 1993 

Food  and  Animal  Feed  In- 
dustries 

Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages. Food  and  Drug  Administration 
(HFS-306).  200  C  St.  SW.,  Washington. 
DC  20204,  202-205-4681 

FDA's  Cosmetic  Labeling  Manual 

October  1991 

Cosmetic  Industry 

Food  and  Drug  Administration,  Office  of  Col- 
ors and  Cosmetics  (HFS-105).  200  C  St. 
SW..  Washington.  DC  20204.  202-205- 
4493 

Statement  of  Policy:  Foods  D 
New  Plant  Varieties:  NotiC€ 

erived  From 

May  29.  1992 

Developers  of  New  Plant 
Food  Varieties 

Office  of  Premarket  Approval,  Food  and 
Dmg  Administratkm  (HFS-200).  200  C  St. 
SW.,  Washington,  DC  20204.  202-418- 
3100 

A  Food  Labeling  Guide 

May  1997 

Food  Industry 

Industry  Activities  Staff  (HFS-665),  Center 
for  Food  Safety  and  Applied  Nutritkxi, 
FDA,  200  C  St.  SW..  Washington.  DC 
20204.  202-205-5251 

Model  Small  Business  Food  Labeling  Ex- 
emption Notice 

1996 

Food  Industry 

Do 

Food  Labeling:  Questions  and  Answers     |  August  1994 

Food  Industry 

Do 
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Name  of  Docurnent 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  A  Hard  Copy  of  tiie  Dnrii- 

ment  (Name  and  Address.  Phone,  Fax.  E- 

Mail  or  Internet) 

Food  Labeling:  Questions  and  Answers: 
Volume  II 

February  1996 

Food  Industry 

Superintendent  of  Docunr>ents.  Govemment 
Printing  Office.  Washington,  DC  20420, 
202-512-1800 

Fair  Packaging  and  Labeling  Act  Manual 

June  1978 

Food  Industry 

Natkmal  Technical  Inforniation  Servne 
(NTIS).  5285  Port  Royal  Rd  .  Spnngheld, . 
VA  22161,  703-487-4650,  (NTIS  Order 
No.  PB-83-222117) 

Bacteriological  Analytical  Manual  7th  Edi- 
tion 

1992 

FDA  Regulated  Industries 

AOAC  International,  481  N.  Frederick  Ave., 
suite  500.  Gaithersburg,  MD  20877-2417, 
301-924-7077 

FDA  Food  Importer's  Guide  for  Low-Add 
Canned  and  Acidified  Foods 

1985 

Food  Industry 

Industry  Activities  Staff  (HFS-565),  Center 
for  Food  Safety  and  Applied  Nutrition, 
FDA.  200  C  St.  SW.,  Washington.  DC 
20204,  202-205-5251 

Evaluation  of  Milk  1  atx>ratories 

1995 

States 

Milk  Safety  Branch  (HFS-626).  Center  for 
Food  Safety  and  Applied  Nutrition,  200  C 
St.  SW  ,  Washington,  DC  20204.  202- 
205-9175 

Methods  of  Making  Sanitation  Ratings  of 
Milk  Supplies 

1999 

States 

Do 

Dry  Milk  Ordinance 

1995 

States 

Do 

Procedures  Governing  the  Cooperative 
State-Public  Health  Service/Food  and 
Drug  Administration  Program  for  Cer- 
tificatk>n  of  Interstate  Milk  Shippers 

1999 

Dairy  Industry 

Do 

Frozen  Dessert  Processing  Guidelines 

1989 

Dairy  Industry 

Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages (HFS-302),  Center  for  Food  Safe- 
ty and  Applied  Nutntion.  200  C  St  SW., 
Washington,  DC  20204.  202-205-9175 

Pasteurized  Milk  Ordinance 

1999 

States 

Milk  Safety  Branch  (HFS-626),  Center  for 
Food  Safety  and  Applied  Nutntwn.  200  C 
St  SW.,  Washington,  DC  20204.  202- 
205-9175 

Guidelines  for  Determining  Metric 
Equivalents  of  Household  Measures 

October  1.1993 

Food  Industry 

Office  of  Nutritional  Products.  Labeling,  and 
Dietary  Supplements.  Food  and  Drug  Ad- 
ministration (HFS-800),  200  C  St  SW.. 
Washington,  DC  20204.  202-205-4561 

List  of  Food  Defect  Action  Levels  (DALs) 

1995 

Food  and  Animal  Feed  In- 
dustries 

Industry  Activities  Staff  (HFS-565).  Center 
for  Food  Safety  and  Applied  Nutrition, 
FDA,  200  C  St.  SW  ,  Washington.  DC 
20204,  202-205-5251 

Action  Levels  for  Poisonous  or  Delete- 
rious Substances  in  Human  Food  and 
Feed  (Also  Found  in  CPGs) 

1995 

Food  and  Animal  Feed  In- 
dustries 

Do 

FDA  Food  Code 

1999 

States 

National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Rd  ,  Springfield, 
VA  22161,  703-487-4650 

Seafood  Ust 

1993 

Seafood  Industry 

Superintendent  of  Documents.  Govemment 
Printing  Office,  Washington,  DC  20402, 
202-512-1800 

Manual  of  Operations  National  Shellfish 
Sanitation 

1992 

States 

Office  of  Seafood  (HFS-407),  Shellfish 
Sanitation  Branch,  200  C  St.  SW.,  Wash- 
ington, DC  20204,  202-418-3150 
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V.  Guidance  Documents  Issued  by  the  Center  for  Food  Safety  and  Applied  Nutrition  (CFSAN)— Continued 

Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  A  Hard  Copy  of  the  Docu- 
ment (Nswne  and  Address,  Phone,  Fax,  E- 
Mail  or  Internet) 

Fish  and  Fisheries  Product  Hazards  and 
Control  Guide                     . 

1996 

Seafood  Industry 

Do 

Guidance  for  Submitting  Requests  Under 
21  CFR  170.39,  Threshold  of  Regula- 
tion for  Substances  Used  in  Food  Arti- 
cles 

1996 

Food  Packaging  Industry 

Office  of  Premarket  Approval,  Food  and 
Drug  Administration  (HFS-200),  200  C  St. 
SW.,  Washington,  DC  20204,  202-418- 
3100 

Guidelines  for  the  Preparation  of  Petition 
Submissions 

1996 

Food  Ingredient  or  Pack- 
aging Industry 

Do 

Guideline  for  Approval  of  Color  Additives 
in  Contact  Lenses  Intended  as  Colors 

1996 

Color  or  Contact  Lens  In- 
dustry 

Do 

FDA  Recommendations  for  Submission 
of  Chemical  and  Technological  Data 
on  Color  Additives  for  Food,  Drugs  or 
Cosmetics  Use 

Feboiary  1993 

Color  Additives  Industry 

Do 

Points  to  Consider  for  the  Use  of  Recy- 
cled Plastics  in  Food  Packaging: 
Chemistry  Considerations 

December  1992 

Food  Packaging  Industry 

Do 

Recommendations  for  Submission  of 
Chemical  and  Technological  Data  for 
Direct  Food  Additive  and  GRAS  Food 
Ingredient  Petitions 

May  1993 

Food  Packaging  Industry 

Do 

Recommendations  for  Chemistry  Data 
for  Indirect  Food  Additive  Petitions 

June  1995 

Food  Packaging  Industry 

Do 

Enzyme  Preparations:  Chemistry  Rec- 
ommendations for  Food  Additive  and 
GRAS  Affimiation  Petitions 

January  1993 

Food  Enzyme  Industry 

Do 

Estimating  Exposure  to  Direct  Food  Ad- 
ditive and  Chemical  Contaminants  in 
the  Diet 

September  1995 

Food  and  Food  Ingredient 
Industry 

Do 

Toxicological  Principles  for  the  Safety 
Assessment  of  Direct  Food  Additives 
and  Color  Additives  Used  in  Food 
(also  known  as  Redbook  1) 

1982 

Petitioners  for  Food  or 
Color  Additives 

Natnnal  Technical  Infonnation  Service 
(NTIS),  5285  Port  Royal  Rd.,  Springfield, 
VA  2216.  (NT  IS  Order  No.  PR-83- 
170696 

Envinximental  Assessment  Technical 
Handbook 

March  1987 

Petitioners  for  Food  or 
Oolor  Additives 

Do  (NTIS  Order  No.  PB87175345-AS,  A- 
01) 

Color  Additive  Petitions  Inform 
Guidance 

tation  and 

1996 

Petitioners  for  Color  Addi- 
tives 

Offk^e  of  Premarket  Approval,  Food  and 
Dnjg  Administration  (HFS-200),  200  C  St. 
SW.,  Washington,  DC  20204,  202-418- 
3100 

Toxological  Testing  of  Food  Additives 

1983 

Petitioners  for  Food  or 
Color  Additives 

Do 

List  of  Products  for  Each  Product  Cat- 
egory 

October  8,  1992 

Food  Industry 

Office  of  Nutritional  Products,  Labeling,  and 
Dietary  Supplements  (HFS-800),  Food 
and  Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4561 

Label  Declaration  of  Allergenic  Sub- 
stances in  Foods:  Notice  to  Manufac- 
turers 

June  10,  1996 

Food  Industry 

Do 

Guidance  on  Labeling  of  Foods  That 
Need  Refngeration  by  Consumers 

Febnjary  24,  1997 

Food  Industry 

Do 

Guidelines  Conceming  Notification  and 
Testing  of  Infant  Fonnula 

1985 

Infant  Formula  Manufactur- 
ers 

Do 
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V.  Guidance  Documents  Issued  by  the  Center  for  Food  Safety  and  Applied  Nutrition  (CFSAN)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Ot>tain  A  Hard  Copy  of  the  Docu- 
ment (Name  and  Address.  Phone,  Fax,  E- 

Mail  or  Intemet) 

Guidelines  for  the  Evaluation  of  Safety 
and  Suitability  of  New  Infant  Formulas 
for  Feeding  Preterm  Infants 

1988 

Infant  Formula  Manufactur- 
ers 

Do 

Clinical  Testing  of  Infant  Formulas  With 
Respect  to  Nutritional  Suitability  for 
Term  Infants 

1988 

Infant  Formula  Manufactur- 
efs 

Do 

Guidelines  for  the  Evaluation  of  the  Safe- 
ty and  Suitability  of  Infant  Formulas  for 
Feeding  Infants  With  Allergk:  Diseases 

1990 

Infant  Formula  Manufactur- 
ers 

Do 

Guidelines  for  the  Clinical  Evaluatk>n  of 
New  Products  Used  in  the  Dietary 
Management  of  Infants,  Children  and 
Pregnant  Women  With  Metabolic  Dis- 
orders 

1987 

Infant  Formula  Manufactur- 
ers 

Do 

Guidance  Document  for  Arsenic  (Trace 
Elements  in  Seafood) 

January  1993 

States 

Offk»  of  Seafood.  Food  and  Drug  Adminis- 
tration (HFS-400),  200  C  St  SW..  Wash- 
ington, DC  20204,  202^18-3150.  Inter- 
net: FDA  Home  Page  Http7/ 
vm.cfsan.fda.gov/list.html 

Guidance  Docunrent  for  Cadmium  (Trace 
Elements  in  Seafood) 

January  1993 

States 

Do 

Guidance  Document  for  Chromium 
(Trace  Elements  in  Seafood) 

January  1993 

States 

Do 

Guidance  Document  for  Lead  (Trace  Ele- 
ments in  Seafood) 

August  1993 

States 

Do 

Guidance  Document  for  Nickel  (Trace 
Elements  in  Seafood) 

January  1993 

States 

Do 

Guidance  on  Consultatwn  Procedures  for 
Foods  Denved  From  New  Plant  Vari- 
eties 

October  1997 

Regulated  Industry 

Office  of  Premaricet  Approval  (HF&-200). 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3100,  Intemet:  FDA  Home  Page 
Http-7/vm.cfsan.fda.gov 

FDA's  Poltay  for  Foods  Devetoped  by 
Biotechnok>gy 

1995 

Food  Industry 

Do 

Bovine  Spongifonn  Encephatopathy 
(BSE)  in  Products  for  Human  Use 

1997 

Food  Industry 

Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages (HF&-302).  Center  for  Food  Safe- 
ty and  Applied  Nutntion,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-9175. 
Intemet:  FDA  Home  Page  Http:// 
www  fda  gov/opacom/morecfK>k»s/indus- 
try/guklance/gelgukJe.htm 

Interim  Guidance  on  the  Voluntary  Label- 
ing of  Milk  and  Milk  Products  That 
Have  Not  Been  Treated  With  Recom- 
binant Bovine  Somatropin 

Febnjaiy1994 

Regulated  Industry 

Office  of  Nutritional  PmdiiRts,  Labeling,  and 
Dietary  Supplements  (HFS-800),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205-4168 

Shellfish  Sanitatkxi  Model  Ordinance 

1995 

States 

Shellfish  Program  Implementation  Branch, 
Diviskx)  of  Cooperative  Programs,  Office 
of  Field  Programs  (HFS-628),  200  C  St. 
SW..  Washington,  DC  20204,  202-205- 
8137 

GukJe  to  Minimize  Microbial  Hazards  for 
Fresh  Fmits  and  Vegetables  (Available 
in  English,  Spanish,  Portuguese,  and 
French) 

1998 

Farmers  and  Food  Packers 

Food  Safety  Initiative  (HFS-32),  Center  for 
Food  Safety  and  Applied  Nutrition,  200  C 
St.  SW.,  Washington,  DC  20204,  or 
jseiltsmandbangate.fda.gov 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  A  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  Fax,  E- 
Mail  or  Internet) 

Iron-Containing  Supplements  and  Dnigs: 
Label  Warning  and  Unit  Dose  Pack- 
aging; Small  Entity  Compliance  Guide 

1997 

Dietary  Supplement  Manu- 
facturers: Small  Entities 

Office  of  Nutritional  Products,  Labeling,  and 
Dietary  Supplements  (HFS-450),  Center 
for  Food  Safety  and  Applied  Nutrition,  200 
C  St.  SW.,  Washington,  DC  20204 

Partial  List  of  Enzyme  Preparations  That 
Are  Used  in  Foods 

1998 

FDA  Regulated  Industry 

Office  of  Premarket  Approval  (HFS-200), 
Center  for  Food  Safety  and  Applied  Nutri- 
tion, 200  C  St.  SW.,  Washington,  DC 
20204 

Partial  List  of  Microorganisms  and  Mlcro- 
bial-Derived  Ingredients  That  Are  Used 
in  Food 

1998 

FDA  Regulated  Industry 

Do 

Fish  and  Fishery  Products  Hazards  and 
Controls  Guide,  2d  Edition 

January  1998 

FDA  Regulated  Industry 

Office  of  Seafood  (HFS-400),  Center  for 
Food  Safety  and  Applied  Nutrition,  200  C 
St.  SW.,  Washington,  DC  20204 

HACCP  Regulations  for  Fish  and  Fishery 
Prodtxns:  Questions  and  Answers 

1998 

FDA  Regulated  Industry 

Do 

Notification  of  a  Health  Claim  or  Nutrient 
Content  Claim  Based  on  an  Authori- 
tative Statement  of  a  Scientific  Body 

1998 

FDA  Regulated  Industry 

Office  of  Nutritional  Products,  Labeling,  and 
Dietary  Supplements  (HFS-150),  Center 
for  Food  Safety  and  Applied  Nutrition,  200 
C  St.  SW.,  Washington,  DC  20204 

FDA  Nutrition  1  ateling  Manual,  A  Guide 
for  Developing  arKl  Using  Data  Bases 

March  1998 

FDA  Regulated  Industry 

Do 

HACCP  Regulation  for  Fish  and  Fishery 
Products:  Questions  and  Answers. 
Issue  Three,  Revised  January  1999 

January  1999 

Seafood  Processors 

Office  of  Seafood  (HFS-400),  Center  for 
Food  Safety  and  Nutrition,  200  C  St.  SW., 
Washington,  DC  20204,  Ellen  Nesheim, 
202-418-3150 

Foods — Adulteration  Involving 
Sharp  Foreign  Otijects  (CPC 

Hard  or 
3) 

February  1999 

FDA  Field  Offices 

Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages (HFS-300),  Center  for  Food  Safe- 
ty and  Applied  Nutritkjn,  200  C  St.  SW., 
Washington,  DC  20204 

Food  AddKive  Petition  Expedited  Review 

January  1999 

Guidance  for  Industry  and 
Center  for  Food  Safety 
and  Applied  Nutrition 
Staff 

Robert  L.  Martin  (HFS-215),  OPA/CFSAN/ 
FDA,  200  C  St.  SW..  Washington,  DC 
20204.  202-418-3074. 
premartd©cfsan._fda.gov  or  http7/ 
vm.cfsan.fda.gov/^dms/opa-expe.html 

Use  of  Antibiotic  Resistance  Martcer 
Genes  in  Transgenic  Plants 

September  1998 

Guidance  for  Industry 

Nega  Beru  (HFS-206).  OPA/CFSAN/FDA. 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3097,  premarkt©cfsan.fda.gov 
or  http:/Ami.cfsan.fda.gov//<dms/opa- 
armg.html 

Guidance:  Channels  of  Trade  Policy  for 
Commodities  With  Methyl  Parathion 
Residues 

December  2000 

Regulated  Industry 

Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages, Center  for  Food  Safety  and  Ap- 
plied Nutrition  (HFS-300),  FDA,  200  C  St 
SW..  Washington,  DC  20204,  http:// 
vm.cfsan.fda.gov/'dms 

Draft  Guidance:  Fumonisin  Levels  in 
Human  Foods  and  Animal  Feeds 

June  2000 

Regulated  Industry 

Do 

Statement  of  Identity,  Nutrition  Labeling, 
and  Ingredient  Labeling  of  Dietary 
Supplements  Small  Entity  Compliance 
Guide                                , 

January  1999 

Small  Business  Entities 

Industry  Activities  Staff  (HF&-565),  Center 
for  Food  Safety  and  Applied  Nutrition, 
FDA,  200  C  St.  SW..  Washington.  DC 
20204,  202-205-5251 

Significant  Scientific  Agreement  in  the 
Review  of  Health  Claims  for  Conven- 
tional Foods  and  Dietary  Supplements 
(December  1999) 

December  1999 

Regulated  Industry 

Offrce  of  Nutntkjnal  Products,  Labeling,  and 
Dietary  Supptenients,  Center  for  Food 
Safety  and  Applied  Nutritk>n,  FDA,  200  C 
St.  SW..  Washington.  DC  20204,  202- 
205-4561 

- 

• 

• 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  A  Hard  Copy  of  the  Docu- 
ment (Name  and  Address.  Phone.  Fax.  E- 
Mail  or  Internet) 

Antimicrobial  Food  Additives 

July  1999 

Regulated  Industry 

Offwe  of  Premarket  Approval  (HFS-200). 
Center  for  Food  Safety  and  Applied  Nutri- 
tkHi,  FDA,  200  C  St.  SW..  Washington, 
DC  20204,  202-418-3100 

Preparation  of  Premari<et  Notifteatk)ns  for 
Food  Contact  Substances:  Chemistry 
Recommendatkms 

November  1999 

Regulated  Industry 

Do 

Preparation  of  Premari<et  Notifications  for 
Food  Contact  Substances:  Toxicok>gy 
Recommendations 

November  1999' 

Regulated  Industry 

Do 

Guidance  for  Small  Businesses:  Submis- 
sion of  Comments  for  CFSAN  Rule- 
making 

October  1999 

Small  Business  Entities 

Diviston  of  Martlet  Studies  (HFS-726),  Cen- 
ter for  Food  Safety  and  Applied  Nutrition, 
Food  and  Dmg  Administration.  Wash- 
ington, DC  20204.  202-401-4590 

Warning  and.Nottee  Statement:  Labeling 
of  Juice  Products  Small  Entity  Compli- 
ance Guide 

September  1998 

Regulated  Industry 

Offk»  of  Nutrittonal  Products,  Labeling,  and 
Dietary  Supplements,  Center  for  Food 
Safety  and  Applied  Nutrition,  FDA.  200  C 
St.  SW.,  Washington.  DC  20204.  202- 
205-4561 

Reducing  Mterobial  Food  Safety  Hazards 
for  Sprouted  Seeds 

October  1999 

Regulated  Industry 

-■ 
Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages, Center  for  Food  Safety  and  Ap- 
plied Nutritkjn.  FDA.  200  C  St  SW  . 
Washington,  DC  20204.  202-205-4064 

Sampling  and  Microbial  Testing  of  Spent 
Imgation  Water  During  Sprout  Produc- 
tion 

October  1999 

Regulated  Industry 

Do 

Seafood  HACCP  Transition  Polfcy 

December  1999 

Regulated  Industry 

Office  of  Seafood  (HFS-400).  Food  and 
Dnjg  Administration,  200  C  St  SW., 
Washington.  DC  20204.  202-205-3150 

FDA  Recommendations  for  Sampling 
and  Testing  Yellow  Com  Shipments 
for  Cry9C  Protein  Residues 

January  19,  2001 

Regulated  Industry 

Office  of  Plant  and  Dairy  Foods  and  Bev- 
erages, Center  lor  Food  Safety  and  Ap- 
plied Nutrition,  FDA,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4064 

Draft  Guidance:  Voluntary  Labeling  Indi- 
cating Whether  Foods  Have  or  Have 
Not  Been  Developed  Using  Bk>- 
engineering 

January  2001 

Regulated  Industry 

Office  of  Premarket  Approval  (HFS-200). 
Center  for  Food  Safety  and  Applied  Nutri- 
tion, FDA,  200  C  St.  SW.,  Washington, 
DC  20204.  202-418-3100 

Bacteriological  Analytical  Manual 

2001 

Regulated  Industry 

Do 

Importatkm  of  PMO  Defined  Dairy  Prod- 
ucts 

April  11,  2000 

Dairy  Industry 

Milk  Safety  Branch  (HFS-626).  Center  for 
Food  Safety  and  Applied  Nutntion.  200  C 
St.  SW ,  Washington.  DC  20204,  202- 
205-9175 

Draft  Guidance:  Apple  June,  Apple  Juice 
Concentrates,  and  Apple  Juk»  Prod- 
ucts—Adulteratk>n  with  Patulin 

June  2000 

Juice  Industry 

(Mce  of  Plant  and  Dairy  Foods  and  Bev- 
erages, Center  for  Food  Safety  aiid  Ap- 
plied Nutritkjn,  FDA,  200  C  St  SW  , 
Washington,  DC  20204.  202-205-4064 

Draft  Guidance  for  Industry  on  Refusal  of 
Inspection  or  Access  to  HACCP 
Records  Pertaining  to  the  Safe  and 
Sanitary  Processing  of  Fish  and  Fish- 
ery Products 

November  2000 

Seafood  Industry 

Office  of  Seafood  (HFS^IOO).  Food  and 
Dmg  Administration,  200  C  St  SW  , 
Washington,  DC  20204,  202-205-3150 
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Withdrawals 


Name  of  Document 

Date  of  Issuance/ 
Date  Withdrawn 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  A  Hard  Copy  of  the  Docu- 
ment (Name  and  Address,  Phone,  Fax,  E- 
Mail  or  Internet) 

FDA  Nutrition  Labeling  Manual:  A  Guide 
for  Developing  and  Using  Databases 
(Replaced  by  1998  update  with  the 
same  title.) 

1993/June  2001 

Food  Industry 

Office  of  Nutritional  Products,  Labeling,  and 
Dietary  Supplements,  Food  and  Dmg  Ad- 
ministration (HFS-800),  200  C  St.  SW., 
Washington.  DC  20204,  202-205-4561 

Fabrication  of  Single  Service  Containers 
and  Closures  for  Milk  and  Milk  Prod- 
ucts (Incorporated  into  Pasteurized 
MHk  Ordinance  as  an  appendix.) 

1995/June  2001 

States 

Milk  Safety  Branch,  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and  Drug  Ad- 
ministration, 200  C  St.  SW.,  Washington, 
DC  20204,  202-205-9175 

VI.  Guidance  Documents  Issued  by  the  Center  for  Veterinary  Medicine  (CVM) 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Guidance  for  Industry:  Effectiveness  of 
Anthelmintics:  Specific  Recommenda- 
tions for  Equine  (VICH  GL15)— Draft 

September  2000 

Animal  Drug  Industry 

Internet  via:  http://www.fda.gov/cvm  Com- 
munications Staff  (HFV-12),  FDA/CVM, 
7500  Standish  PI.,  Rockville.  MD  20855, 
301-827-4582,  FAX  301-594-1831 

Guidance  for  Industry:  Effectiveness  of 
Anthelmintics:  Specific  Recommenda- 
tions for  Porcine  (VICH  GL16)— Draft 

September  2000 

Do 

Do 

GukJance  for  Industry:  Effectiveness  of 
Anthelmintics:  Specific  Recommenda- 
tions for  Canine  (VICH  GL19)— Draft 

September  2000 

Do 

Do 

Guidance  for  Industry:  Effectiveness  of 
Anthelmintics:  Specific  Recommenda- 
tions for  Feline  (VICH  GL20)— Draft 

December  2000 

Do 

Do 

Guidance  for  Industry:  Effectiveness  of 
Anttielmintrcs:  Specific  Recommenda- 
tioos  for  Poultry  (VICH  GL21)— Draft 

December  2000 

Do 

Do 

Guidance  for  Industry:  Safety  Studies  for 
Veterinary  Drug  Residues  in  Human 
Food:  Reproduction  Studies  (VICH 
GL22>— Draft 

December  2000 

Do 

Do 

Guidance  for  Industry:  Safety  Studies  for 
Veterinary  Dmg  Residues  in  Human 
Food:  Genotoxicity  Studies  (VICH 
GL23)— Draft 

December  2000 

Do 

Do 

Guidance  for  Industry: 
Pharmacovigilance  of  Veterinary  Me- 
dicinal Products:  Management  of  Ad- 
verse Event  Reports  (AERs)(VICH 
GL24>— Draft 

December  2000 

Do 

Do 

Guidance  for  Industry:  Efficacy  of 
Anthelmintics:  General  Recommenda- 
tions (VICH  GL7)— Final 

March  2000 

Do 

Do 

Guidance  for  Industry:  Efficacy  of 
AnttielmintK^s:  Specific  Recommenda- 
tions for  Bovines  (VICH  GL12)— Final 

March  2000 

Do 

Do 

Guidance  for  Industry:  Efficacy  of 
Anttielmintics:  Specific  Recommenda- 
tions for  Ovines  (VICH  GL13>— Final 

March  2000 

Do 

Do 

Guidance  for  Indgstry:  Efficacy  of 
Anthelmintics:  Specific  Recommenda- 
tions for  Caprines  (VICH  GL14)— Final 

March  2000 

Do 

Do 
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VI.  Guidance  Documents  Issued  by  the  Center  for  Veterinary  Medicine  (CVM)— Continued 


Name  of  Documeot 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Guidance  for  Industry:  Environmental  Im- 
pact Assessments  (ElAs)  for  Veteri- 
nary MedkJinal  Products  (VMPs)— 
Phase  1  (VICH  GL6)— Final 

March  2000 

Do 

Do 

Guidance  for  Industry:  Stability  Testing  of 
New  Biotechnological/Biological  Veteri- 
nary Medteinal  Products  (VICH 
GL17)— Final 

March  2000 

Do 

Do 

« 

Guidance  for  Industry:  Good  Clinical 
Practtees  (VICH  GL9)— Final 

May  2000 

Do 

Do 

Guidance  for  Industry:  Impurities:  Resid- 
ual Solvents  in  New  Veterinary  Medic- 
inal Products,  Active  Substances  and 
Excipients  (VICH  GL18>— Final 

May  2000 

Do 

Do 

Guidance  for  Industry:  How  to  Use  E- 
Mail  to  Submit  a  Notk»  of  Final  Dis- 
position of  Animals  Not  Intended  for 
Immediate  Slaughter  (NFDAs) 

February  2000 

Do 

Do 

Guidance  for  Industry:  How  to  Use  E- 
Mail  to  Submit  a  Notice  of  Intent  to 
Slaughter  for  Human  Food  Purposes 

Febniary  2000 

Do 

Do 

Guidar)ce  for  Industry:  How  to  Use  E- 
Mail  to  Submit  a  Request  for  a  Meet- 
ing or  Teleconference  to  the  Office  of 
New  Animal  Drug  Evaluation 

February  2000 

Do 

Do 

How  to  Use  E-Mail  to  Submit  Information 
to  the  Center  for  Veterinary  Medi- 
cine— Final 

Febnjary2000 

Do 

Do 

Dioxin  in  Anti-Caking  Agents  Used  in 
Animal  Feed  and  Feed  Ingredients 

Revised  April  2000 

Do 

Do 

Guidance  for  Industry:  Fumonisin  Levels 
in  Human  Foods  and  Animal  Feeds- 
Draft 

June  2000 

Do 

Do 

The  Use  of  Published  Literature  in  Sup- 
port of  New  Animal  Drug  Approval 

November  2000 

Do 

Do                                                     , 

Guidance  for  Industry:  Bioequivalence 
Guklance 

Revised  October 
2000 

Do 

Do 

Guidance  for  Industry  #124:  Voluntary 
Labeling  Indicating  Whether  Foods 
Have  or  Have  Not  Been  Developed 
Using  Bioengineering— Draft 

January  2001 

Do 

Do 

Guidance  for  Industry  #126:  BACPAC  1: 
Intermediates  in  Drug  Substance  Syn- 
thesis Bulk  Actives  Postapproval 
Changes:  Chemistry,  Manufacturing, 
and  Controls  documentation,  February 
2001 

Febnjary2001 

Do 

Do 

Guidance  for  Industry  #120:  Veterinary 
Feed  Directive  Regulation 

March  2001 

Do 

Do 

GuKlance  for  Industry  #121:  Expedtted 

tions  for  Human  Pathogen  Reduction 
Claims 

March  2001 

Do 

Do 
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VI.  Guidance  Documents  Issued  by  the  Center  for  Veterinary  Medicine  (CVM)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Guidance  for  Industry  and  Reviewers: 
How  the  Center  for  Veterinary  Medi- 
cine Intends  to  Handle  Deficient  Sut>- 
missions  Filed  During  ttie  Investigation 
of  a  New  Animal  Drug— Draft 

March  2001 

1 

Do 

Do 

VII.  Guidance  Documents  Issued  by  the  Office  of  Policy  (OP) 


Name  of  Document 

Date  of  Issuartce 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Draft  Guidance  for  Industry;  Exports  and 
Imports  Under  the  FDA  Export  Reform 
and  Enhancement  Act  of  1996 

June  12,  1998 

Regulated  Industry 

Internet  via  www.fda.gov/opacom/ 
fedregister/frexporthtml  or  63  FR  32219. 
June  12,  1998.  or  Office  of  Policy,  301- 
827-3360 

Direct  Final  Rule  Guidance 

November  21.  1997 

FDA  Personnel 

Internet  via  www.fda.gov/opacom/ 
morechoices/industry/guidance.htm  or  62 
FR  62467.  November  21.  1997,  or  Office 
of  Policy,  301-827-3480 

International  Harmonization;  Policy  on 
Standards 

October  1995 

FDA  Personnel  and  Regu- 
lated Industry 

60  FR  53078.  October  11, 1995.  or  Office  of 
Policy,  301-827-3360 

WITHDRAWALS 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

Date  Withdrawn 

FDA's  Development,  Issuance  and  Use 
of  Guidance  Documents 

February  27.  1997 

FDA  Personnel  and  Regu- 
lated Industry 

September  19,  2000 

Small  Entities  Compliance  Guide  On: 
Regulations  To  Restrict  the  Sale  and 
Distribution  of  Cigarettes  and  Smoke- 
less Tobacco  in  Order  to  Protect  Chil- 
dren and  Adolescents  (21  CFR  Part 
897) 

February  1997 

Regulated  Industry 

March  31.  2000 

Children  and  Tobacco — Frequently 
Asked  Questions  About  the  New  Reg- 
ulatkjns  (Draft) 

July  1997 

Regulated  Industry 

March  31.  2000 

Chiklren  and  Tobacco — A  Retailers 
Gukle  to  the  New  Federal  Regulations 

October  1997 

Regulated  Industry 

March  31,  2000 

Chikjren  and  Tobacco — A  Guide  to  ttie 
New  Federal  Regulations 

October  1997 

Regulated  Industry 

March  31,  2000 

VIII.  Guidance  Documents  Issued  by  the  Office  of  Regulatory  Affairs  (ORA) 


f>4ame  of  Doaiment 

Date  of  Issuance 

1 

Intended  User  or 
Regulatory  Activity 

How  to  Otrtain  a  Hard  Copy  of  the  Docu- 
ment 

Compliance  Policy  Guide  Manual— Com- 
pliance Policy  Guidance  for  FDA  Staff 
(Replaces  Compliance  Policy  Guide- 
January  1996) 

August  2000 

FDA  Staff 

rational  Technwal  Infonnation  Sennce 
(NTIS)  5285  Port  Royal  Rd.,  SpringfiekJ, 
VA  22161  or  Internet  at:  www.fda.gov/ora/ 
cpgm/default.html 

Compliance  PoHcy  Guide,  New  Sec. 
615  115  Extra-Label  Use  of  Medicated 
Feeds  for  Minor  Species 

April  2001 

Do 

Division  of  Compliance  Policy  (HFC-230), 
Office  of  Enforcement,  Food  and  Drug  Ad- 
ministration, 5600  Fishers  Lane,  Rockville, 
MD  20857,  301-827-0420  or  via  Internet 
at:  www.fda.gov/ora/compliance — ;ref/rpm/ 
rpmtc.html 
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VIM.  Guidance  Documents  Issued  by  the  Office  of  Regulatory  Affairs  (ORA)— Continued 


Name  of  Document 

• 

Date  of  Issuance 

Intended  User  or 
Regulatory /VctivHy 

How  to  Obtain  a  Hard  Copy  of  the  Doai- 
ment 

Compliance  Policy  Guide,  New  Sec. 
555.250  Statement  of  Polrey  for  Label- 
ing and  Preventing  Cross-Contact  of 
Common  Food  Allergens 

April  2001 

Do 

Do 

Compliance  Policy  Guide,  Refonnat  Sec. 
220.100  Interstate  Shipment  of  Biologi- 
cal Products  for  Use  in  Medteal  Emer- 
gencies 

March  2001 

Do 

Do 

Compliance  PoNcy  Gukle,  Refonnat  Sec. 
270.100  Final  Container  1  abels— Aller- 
gens Extracts  Containing  Glycerin; 
Reporting  Changes 

March  2001 

Do 

Do 

Compliance  Polcy  Gukle.  Draft  Sec. 
230.150,  Bk>od  Donor  Incentives 

December  2000 

Do 

Do 

Compliance  Polkry  Gukle.  Draft  Dis- 
tributor Medk^l  Reporting 

August  28,  1997 

FDA  Staff  Personnel  and 
Regulated  Industry 

Do  Internet  at:  www.fda.gov/ora/compli- 
ance— ;ref/cpg— ;mdr3.txt 

Compliance  Potky  Gukle  Sec.  7150.09 
Fraud,  Statements  of  Material  Facts, 
Bribery,  and  Illegal  Gratuities 

July  1991 

FDA  Staff  and  Regulated 
Industry 

Do  Internet  at:  www  fda  gov/ora/compli- 
ance— ;ref/aip— ipage.hfml 

Medfcal  Devrce  Warning  Letter  Pitot 

March  8,  1999 

FDA  Staff  and  Regulated 
Industry 

Do  Internet  at:  www.fda.gov/ohrms/Dockets/ 
98fr/030899e.pdf 

Gtossary  of  Computerized  System  and 
Software  Devek)pment  Terminotogy 

August  1995 

Do 

Natioruil  Technk:al  Information  ServKe 
(NTIS)  5285  Port  Royal  Rd  .  SpringfiekJ, 
VA  22161  (NTIS  Order  No  PB96- 
127352)  or  via  Internet:  www.fda.gov/ora/ 
inspect— ;ref/igs/igtist.hbnl 

GukleNnes  for  Entry  Review  of  Radiatkm- 
Emitting  Electronk:  Devices 

March  12,  1999 

FDA  Staff 

Diviskm  of  Import  Operatkxis  and  Polk:y 
(HFC-170),  Offk»  of  Regkxial  Oper- 
ations, Food  and  Drug  Administration. 
5600  Fishers  Lane,  RockvlHe.  MD  20857. 
301-594-1218 

Laboratory  Procedures  Manual 

June  1994 

Do 

Diviskxi  of  FieM  Science  (HFC-141),  Food 
and  Drug  Administratkvi.  5600  Fishers 
Lane,  mi.  12-41,  Rockville.  MD  20857.  or 
Internet  at:  www.fda.gov/ora/science — ;ref/ 
Ipm/lpmtc.htnDl 

Laboratory  Procedures  Manual  Chapter 
X,  New:  Method  Valklatkxi  Samples 

May  1999 

Do 

Do 

Monxxandum:  ORA  Investigatmnal  Strat- 
egy on  Gamma-Butyrolactone  (GBL) 
and  Related  Products 

May  15.  2000 

Do 

Diviskin  of  Emergency  and  Investigational 
Operatkxis  (HFC-130),  Otfrce  of  Regkxial 
Operations,  Food  and  Drug  Administra- 
tion. 5600  Fishers  Lane,  Rockville.  MD 
20857,  Not  Available  on  the  Internet 

InvestigatkKis  Operatkxis  Manual 

January  2001 

Do 

National  Technical  Information  Servk« 
(NTIS)  5285  Port  Royal  Rd  .  SpnngfieW, 
VA  22161  (NTIS  Order  No  PB2001- 
913399  and  lnterr>et  at  www.fda.gov/ora/ 
inspect — ;ret/kxn/defauit.fitm) 

Mednal  Devk»s:  Draft  Guklance  entitled 
"Guklance  for  FDA  Staff  on  Civil 
Money  Penalty  PoHcy" 

Released  for  Com- 
ment June  8.  1999 

FDA  Staff 

DMskxi  of  Compliance  Pdcy  (HFC-230). 
Offfce  of  Enforcement,  Food  and  Dnig  Ad- 
ministiation,  5600  Fishers  Lane.  Rockville, 
MD  20857.  301-827-0420.  or  Internet  at: 
http://www.fda.gov/ohrms/dockets/98fr/ 
060899e.pdf 
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VIII.  Guidance  Documents  Issued  by  the  Office  of  Regulatory  Affairs  (ORA)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Regulatory  Procedures  Manual  Update/ 
New  Subchapter  5  Civil  Money  Penalty 
Reduction  Policy  for  SmaH  Entities 

April  19,  2001 

Do 

Do  Internet  at:  www.fda.gov/ora/compli- 
ance — ;  ref/rpm/rpmtc.  html 

Regulatory  Procedures  Manual  New 
RPM  Subchapter:  Communication 
Concerning  Assessment  of  Civil  Mone- 
tary Penalties  by  U.S.  Customs  Serv- 
ice in  Cases  Involving  Imported  Food 

January  2001 

Do 

Do  Internet  at:  www.fda.gov/ora/compli- 
ance — ;ref/rpm/rpmtc.html 

Regulatory  Procedures  Man 
New  Subchapter  Applicati 
Policy 

ual:  Update, 
on  Integrity 

March  1998 

Do 

Division  of  Compliance  Policy  (HFC-230), 
Office  of  Enforcement,  Food  and  Dmg  Ad- 
ministration, 5600  Fishers  Lane,  Rockville, 
MD  20857,  301-827-0420  or  via  Intemet 
at:  www.fda.gov/ora/compliance— ;ref/rpm/ 
rpmtc.html 

Regulatory  Procedures  Manual:  Update/ 
Revision  Sutxhapter/Priority  Enforce- 
ment Strategy  for  Problem  Importers 

April  1998 

Do 

Do 

Regulatory  Procedures  Manual:  Update/ 
Revision  Subchapter/lmport  Proce- 
dures 

April  1998 

Do 

Do 

Regulatory  Procedures  Manual:  Update/ 
Revision  Subchapter/Notice  of  Sam- 
pling 

April  1998 

FDA  Staff 

Do 

Regulatory  Procedures  Manual  Update 
New  Subchapter/Granting  and  Denying 
Transportation  and  Exportation  (T&E) 
Entries 

May  1998 

Do 

Do 

Regulatory  Procedures  Manual:  Update/ 
Revision  Subchapter/Seizure 

June  1998 

Do 

Do  Intemet  at:  www.fda  gov/ora/compli- 
ance — ;  ref/rpm — ;  new2/ch6.  html 

Regulatory  Procedures  Manual:  Update/ 
Revision  Subchapter/Supervisory 
Charges 

June  1998 

Do 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance — ;ref/new2/ch9chgs.html 

Regulatory  Procedures  Manual:  New 
Subchapter:  Civil  Penalties — Electronic 
Product  Radiation  Control 

July  1998 

Do 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance — ;ref/ch6ci  vpen .  html 

Regulatory  Procedures  Manual:  Update/ 
Revision,  Chapter  4,  Subchapter/ 
Warning  Letters 

March  21,  2000 

Do 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance — ;ref/rpm — ;new2/ch4.html 

Regulatory  Procedures  Manual  New 
Chapter  9,  Communication  Conceming 
Assessment  of  Civil  Monetary  Pen- 
alties by  US  Customs  In  Cases  In- 
volving Imported  Food 

January  2001 

Do 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance — ;  ref/rpm — ;  new2/ 
ch9civmonpen.html 

Regulatory  Procedures  Manual  New 
Chapter  9.  Secured  Storage 

January  2001 

Do 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance — ;ref/rpm — ;new2/ 
ch9securedstorage.html 

Guide  to  Inspections  of  Bulh 
ceutical  Chemicals 

Pharma- 

May  1994 

Do 

National  Technical  Infomnation  Service 
(NTIS),  5285  Port  Royal  Rd.,  Springfield, 
VA  22161,  (NTIS  Order  No.  PB96- 
127154)  or  via  Intemet  at:  www.fda.gov/ 
ora/inspect)— ;ref/igs/iglist.html 

Guide  to  Inspections  of  Pharmaceutical 
Quality  Control  Laboratories 

July  1993 

Do 

Do  (NTIS  Order  No.  PB96-1 27279)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 
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VIII 


Guidance  Documents  Issued  by  the  Office  of  Regulatory  Affairs  (ORA)— Continued 


Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Guide  to  Inspections  of  Microbiological 
Pharmaceutical  Quality  Control  Lab- 
oratories 

July  1993 

Do 



Do  (rms  Order  No  PB96-1 27287)  or  via 

Intemet  at:  www.fda.gov/ora/inspect— ;ref/ 

igs/iglist.html 

Guide  to  Inspections  of  Validation  of 
Cleaning  Processes 

July  1993 

Do 

Do  (NTIS  Order  No.  PB96-1 27246)  or  via 
Intemet  at:  www.fda  gov/ora/inspec1—:ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Lyophilization  of 
Parenterals 

July  1993 

Do 

Do  (NTIS  Order  No.  PB96-1 27253)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  High  Purity 
Water  Systems 

July  1993 

Do 

Do  (NTIS  Order  No.  PB96-1 27261)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Dosage  Fomn 
Drug  Manufacturers— CGMPs 

October  1993 

Do 

Do  (NTIS  Order  No  PB9e-127212)  or  via 
,  Intemet  at:  www.fda.gov/ora/inspect— :ref/ 
igsfiglist.html 

Guide  to  Inspections  of  Oral  Solid  Dos- 
age Forms  Pre/Post  Approval  Issues 
for  Development  and  Vaccination 

January  1994 

Do 

Do  (NTIS  Order  No.  PB96-1 27345)  or  via 
Intenwt  at:  www.fda.gov/ora/inspect— :ref/ 
igs/iglisl.html 

Guide  to  Inspections  of  Topical  Drug 
Products 

July  1994 

Do 

Do  (NTIS  Order  No.  PB96-1 27394)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— :ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Sterile  Drug  Sub- 
stance Manufacturers 

July  1994 

Do 

Do  (NTIS  Order  No  PB96-1 27295)  or  via 
Internet  at:  www.tda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Oral  Solutions 
and  Suspensions 

August  1994 

Do 

Do  (NTIS  Order  No  PB96-127147)  or  via 
Intemet  at:  www.fda  gov/ora/inspec1—;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Nutritional  Label- 
ing and  Education  Act  (NLEA)  Re- 
quirements 

February  1995 

Do 

Do  (NTIS  Order  No.  PB9&-1 27378)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Interstate  Car- 
riers and  Support  Facilities 

April  1995 

Do 

Do  (NTIS  Order  No.  PB96-1 27386)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— :ref/ 
igs/iglist  html 

Guide  to  Inspections  of  Dairy  PmdiKi 
Manufacturers 

April  1995 

Do 

Do  (NTIS  Order  No  PB96-1 27329)  or  via 
Intemet  at:  www.fda.gov/ora/inspect— :ref/ 
igs/igiist.html 

Guide  to  InspectKxis  of  Miscellaneous 
Foods  Vol.  1 

May  1995 

Do 

Do  (NTIS  Order  No  PB97-1 27220)  or  via 
Intemet  at:  www.fda  gov/ora/inspecl—;ref/ 
igs/tglist.html 

Guide  to  Inspections  of  Miscellaneous 
Foods  Vol.  11 

September  1996 

Do 

Do  (NTIS  Order  No  PB97-196133)  or  via 
Internet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Low  Acid 
Canned  Foods  Manufacturers,  Part 
1— Administrative  Procedures/Sched- 
uled Processes 

November  1996 

Do 

Do  (NTIS  Order  No.  PB97-196141)  or  via 
Intemet  at:  www.fda.gov/ora/inspec1— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Cosmetic  Prod- 
uct Manufacturers 

Febmary  1995 

Do 

Do  (NTIS  Order  No.  PB96-1 27238)  or  via 
Interrtet  at:  www.fda.gov/oraAnspect— ;re(/ 
igs/iglist.html 

Guide  to  Inspections  of  Low  Add 
Canned  Foods  Manufacturers,  Part 
2— Processes/  Procedures 

April  1997 

Do 

Do  (NTIS  Order  No.  PB97-196158)  or  via 

Internet  at:  www.fda.gov/0ra/inspi9ct— ;ref/ 
igs/iglist.html 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Guide  to  Inspections  of  Low  Acid 
Canned  Foods  Manufacturers,  Part 
3— Container  Closurers 

July  2001 

FDA  Staff 

Do  (NTIS  Order  No.  PBOO-1 33795) 

Guide  to  Inspections  of  Blood  Banks 

September  1994 

Do 

Do  (NTIS  Order  No.  PB96-1 27303)  or  via 
Internet  at:  www.fda.gov/ora/inspiBCt— ;ret/ 
igs/iglist.html 

Guide  to  Inspections  of  Source  Plasma 
Establishments 

December  1994 

Do 

Do  (NTIS  Order  No.  PB96-1 27360)  or  via 
Internet  at:  www.fda.gov/ora/inspect — ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Infectious  Dis- 
ease Marker  Testing  Facifties 

June  1996 

Do 

Do  (NTIS  Order  No.  PB96-1 99476)  or  via 
Internet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Bk>technok>gy  Inspections  Guide 

• 

November  1991 

Do 

Do  (NTIS  Order  No.  PB96-1 27402)  or  via 
Internet  at:  www.fda.gov/ora/inspiBCt— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Computerized 
Systems  in  Drug  Processing 

Febroary  1983 

Do 

Do  (NTIS  Order  No.  PB96-1 27337)  or  via 
Internet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Guide  to  Inspections  of  Foreign  Medkal 
Devk»  Manufacturers 

September  1995 

E)o 

Do  (NTIS  Order  No.  PB96-12731 1)  or  via 
Internet  at:  www.fda.gov/ora/inspect — ;ref/ 
igs/iglist.html 

GukJe  to  Inspections  of  Foreign  Pharma- 
ceutKal  Manufacturers 

May  1996 

Do 

Do  (NTIS  Order  No.  PB96-1 99468)  or  via 
Internet  at:  www.fda.gov/0ra/inspi9ct — ;ref/ 
igs/iglist.html 

Mammography  Quality  Standards  Act 
(MQSA)  Auditors  Guide 

January  1998 

Do 

Do  (NTIS  Order  No.  PB98-127178)  or  via 
Internet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Gukie  to  Inspections  of  Electromagnetic 
Compatibility  Aspects  of  Medkal  De- 
vice Quality  Systems 

December  1997 

Do 

Do  (NTIS  Order  No.  PB98-127152)  or  via 
Internet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

Gukle  to  Inspections  of  Acidified  Food 
Manufacturers 

May  1998 

Do 

http://www.fda.gov/ora/inspect— ;ref/igs/ 
acid^de.htm 

GukJe  to  Inspection  of  Asepi 
essing  and  Packaging  for 
dustry 

be  Proc- 
the  Food  In- 

February  2001 

Do 

Division  of  Emergency  and  Investigational 
Operations  (HFC-130),  Offrce  of  Regtonal 
Ojierations,  Food  and  Dmg  Administra- 
tion, 5600  Fishers  Lane,  Rockville.  MD 
20857,  301-443-1240 

Gukle  to  Inspections  of  Gra 
Manufacturers 

n  Product 

March  1998 

Do 

(NTIS  Order  No.  PB-98-137128)  or  via 
Internet  at:  www.fda.gov/ora/inspect— ;ref/ 
igs/iglist.html 

GukJe  to  Bkjresearch  Monitoring  Inspec- 
tkxis  of  In  Vitro  Devices 

February  1998 

Do 

Do  Internet  at:  www.fda.gov/ora/inspect — 
;ref/igs/iglist.html 

Gukle  to  Inspections  of  Virert  Clearance 
Processes  for  Plasma  Derivatives 

March  1998 

Do 

Do  Internet  at:  www.fda.gov/ora/inspect— 
;ref/igs/iglist.html 

Gukle  to  Trace  Back  of  Fresh  Fmits  and 
Vegetables  lmp(k:ated  in  Epidemiotog- 
cal  Investigatkxis 

April  2001 

Do 

Do  Internet  at:  www.fda.gov/ora/inspect — 
;ref/igs/iglist.html 

Gukle  to  Inspections  of  Computerized 
Systems  in  tfie  Food  Processing  In- 
dustry 

August  1998 

Do 

Do  Internet  at:  www.fda.gov/ora/inspect— 
;ref/igf/foodcomp.html 

Gukle  to  International  Inspectkxis  and 
Travel,  RevtskKi  (Formerty,  FDA/ORA 
Intematkxial  Inspiectkxi  Manual  arxl 
Travel  Gukle) 

July  1999 

Do 

Do  Reviskm  not  available  on  Internet 
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Name  of  Document 

Date  of  Issuance 

Intended  User  or 
Regulatory  Activity 

How  to  Obtain  a  Hard  Copy  of  the  Docu- 
ment 

Guide  to  Inspections  of  Quality  Systems 

August  1999 

Do 

Do  Internet  at:  www.fda.gov/ora/inspect— 
;refAigs/qsit/QSITGUIDE.PDF 

Gukle  to  lnspectk>n  of  Firms  Producing 
Food  Products  Susceptible  to  Con- 
tamination with  Allergenk:  Ingredients 

April  2001 

Do 

Do  Internet  at:  http://www.fda.gov/ora/in- 
spect— ; ref/igs/iglist  html 

Computerized  Systems  Used  in  Clinical 
Trials 

April  1999 

Do 

Do  Intemet  at:  www  fda  gov/ora/compli- 
ance— :  ref/t)imo/(f malact  html 

Compliance  Program  7348.001:  Bio- 
research  Monitoring,  Human  Drugs,  In 
Vivo  Bioequlvalence 

October  1.  1999 

DO 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance— ;ref/Bimo/7348— :001/defaul1.html 

Good  Laboratory  Practice  Program  (Non- 
clink:al  Laboratories)  7348.808A;  EPA 
Data  Audit  lnspectk)ns 

October  1,  1991 

Do 

Diviston  of  Compliance  Pofcy  (HFC-230), 
Offk»  of  Enforcement,  Food  and  Drug  Ad- 
ministration, 5600  Fishers  Lane,  Rockville, 
MD  20857,  301-827-0420 

Guideline  for  the  Monitoring  of  Clink»l 
Investigators 

January  1988 

FDA  Regulated  Industry 

Diviskxi  of  Compliance  Poley  (HFC-230), 
Offk»  of  Enforcement,  Food  and  Drug  Ad- 
ministratk>n,  5600  Fishers  Lane.  Rockville, 
,      MD  20857,  301-827-0420 

Small  Business  Gukle  to  FDA  (FDA  96- 
1092) 

January  1.  1996 

Do 

Federal-State  Relatkxis  (HFC-150),  Offkse 
of  Regulatory  Affairs.  Food  and  Drug  Ad- 
ministration. 5600  Fishers  Lane  Rockville, 
MD  20857.  301-827-2905  Intemet  at 
www.fda.gov/ora/lndust— lassrt/defautthtm 

Compliance  Program  7348.808  Bk>- 
research  Monitoring:  Good  1  ahoratory 
Practrces  (Nonclinkal) 

Revised  August  17, 
1998 

FDA  Staff 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance— ;ref/bimo/default  html 

Compliance  Program  7348.809  Bio- 
research  Monitoring:  lnstitutk>nal  Re- 
view Board 

August  18,  1994 

Do 

Do 

Compliance  Program  7348.810:  Spon- 
sors, Contract  Research  OrganlzatkHis 
and  Monitors 

Revised  October  30, 
1998 

Do 

Oo 

Good  Laboratory  Practk»  Regulatwns 
Management  Briefings 

August  1979 

Do 

Do  Intemet  at:  www.fda.gov/ora/compli- 
ance — :ref/bimo/default.html 

Draft:  Guklance  for  Institutkxial  Review 
Boards,  Clincal  Investigators,  and 
Sponsors:  ExceptkKi  from  Infomied 
Consent  Requirements  for  Emergency 
Research 

March  31,  2000 

FDA  Regulated  Industry 

Do 

Dated:  October  9,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Doc.  01-26650  Filed  10-23-01;  8:45  am) 
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Department  of 
Housing  and  Urban 
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24  CFR  Parts  200  and  203 
Single  Family  Mortgs^  Insurance;  Section 
203(k)  Consultant  Placement  and 
Removal  Procedures;  Proposed  Rule 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


24  CFR  Parts  200  and  203 
[Dodwt  rto.  FR-4592-P-01} 
RIN  2502-AH51 


Single  Family  Mortgage  Insurance; 
Section  203(k)  Consultant  Placement 
and  Removal  Procedures 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Ck)nunissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 

establish  placement  and  removal 
procedures  for  HUD's  list  of  qualified 
consultants  under  the  Section  203(k) 
Rehabilitation  Loan  Insurance  program. 
The  203(k)  Program  is  the  Federal 
Housing  Administration's  (FHA's) 
primary  program  for  the  rehabilitation 
and  repair  of  single  femily  properties.  A 
203(k)  lender  may  select  a  qualified 
independent  consultant,  who  is  an 
expert  in  the  field  of  home  inspection, 
cost  estimating,  and  construction,  to 
perform  various  tasks  required  for  the 
rehabilitation  of  the  property.  Presently, 
there  are  no  regulatory  procedures  for 
placing  a  consultant  on,  nor  for 
removing  a  poorly  performing 
consultant  from,  the  list.  HUD  believes 
that  the  establishment  of  these 
placement  and  removal  procedures  will 
better  protect  203(k]  borrowers  and 
lenders  and  safeguard  FHA  insurance 
funds. 

DATES:  Comments  Due  Date:  December 
24, 2001.  I 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
'  Street,  SW,  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATKNi  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Room  9266,  U.S.  Department  of  Housing 
and  Urban  E)evelopment.  451  Seventh 
Street,  SW,  Washington.  DC  20410- 
8000;  telephone  (202)  708-2121  (this  iis 
not  a  toll-free  nimiber).  Hearing  -or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 


free  Federal  Information  Relay  Service 
at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background— The  Section  203(k) 
Rehabilitation  Loan  Insurance  Pro-am 

Section  203(k)  of  the  National 
Housing  Act  (12  U.S.C.  1709(k)) 
authorizes  HUD  to  insiu*  loans  for  the 
purchase  and/or  rehabilitation  and 
repair  of  residential  properties.  The 
203(k)  Program  is  HUD's  primary 
program  for  the  rehabilitation  and  repair 
of  single  family  properties.  Section 
203(k]  loan  insiurance  enables 
homebuyers  emd  homeowners  to  finance 
both  the  purchase  (or  refinance]  of  a 
house  and  the  cost  of  its  rehabilitation 
through  a  single  mortgage.  The 
regulations  implementing  the  203(k) 
Program  are  located  in  24  CFR  203.50 
and  24  CFR  203.440  through  203.449. 
The  program  is  administered  by  HUD's 
Office  of  Single  Family  Housing-Federal 
Housing  Administration  (FHA). 

The  203(kJ  Program  fills  a  unique  and 
important  role  for  homebuyers.  In  the 
conventional  loan  market,  a  homebuyer 
who  purchases  a  home  that  is  in  need 
of  repair  or  modernization  usually  has 
to  follow  a  complicated  and  costly 
process.  The  homebuyer  must  obtain 
financing  to  purchase  the  dwelling, 
additional  financing  for  the 
rehabilitation  work,  and  a  permanent 
mortgage  after  rehabilitation  is 
completed  to  pay  off  the  interim  loans. 
The  interim  acquisition  and 
improvement  loans  often  have  relatively 
high  interest  rates  and  short  repayment 
terms.  The  203  (k)  Program  was  designed 
to  address  this  situation.  Under  this 
program,  a  homebuyer  may  obtain  a 
single  loan,  at  a  long-term  fixed  (or 
variable)  rate,  to  finance  both  the 
acquisition  and  rehabilitation  of  the 
property. 

TTie  extent  of  the  rehabilitation 
covered  by  203(k)  loan  insurance  may 
range  from  relatively  minor  (though 
exceeding  $5,000  in  cost)  to  virtual 
reconstruction.  For  example,  a  home 
that  has  been  demolished,  or  will  be 
razed  as  part  of  rehabilitation,  is 
eligible,  provided  that  some  of  the 
existing  foundation  system  remains  in 
place.  Section  203(k)  |oan  insurance  can 
also  finance  the  rehabilitation  of  the 
residential  portion  of  a  property  that  has 
non-residential  uses.  In  addition  to 
typical  home  rehabilitation  projects,  the 
203(k)  Program  can  be  used  to  convert 
a  property  of  any  size  to  a  one-to  four- 
imit  dwelling. 

HUD  requires  that  properties  financed 
under  this  program  meet  certain  basic 
health,  safety,  energy  efficiency  and 
structural  standards.  All  improvements 
undertaken  with  loan  insurance  imder 


the  203(k)  Program  must  comply  with 
the  HUD  minimum  property  standards 
and  all  local  codes  and  ordinances. 

n.  203(k)  Consultants 

One  of  the  most  time  consiuning  and 
difficult  parts  of  the  203(k)  loan  process 
is  for  the  borrower  to  properly  prepare 
the  required  cost  estimate,  work  write- 
up,  and  architectural  exhibits.  A 
borrower  using  the  203(k)  Program  may 
choose  to  have  a  qualified  independent 
consultant,  who  is  an  expert  in  the  field 
of  home  inspection,  cost  estimating,  and 
construction,  perform  these  tasks.  The 
use  of  a  consxiltant  by  the  borrower  is 
not  required.  However,  many  borrowers 
elect  to  use  consultants  to  expedite 
processing  of  their  203(k)  loans. 

Althou^  the  borrower  determines 
whether  to  use  a  consiUtant,  the  lender 
is  solely  responsible  for  selecting  the 
203(k)  consultant  and  for  determining 
the  scope  of  the  work  to  be  performed 
by  the  considtant.  The  consultant  must 
enter  into  a  written  agreement  with  the 
lender  that  completely  explains  what 
services  the  consultant  will  perform  for 
the  lender.  Consultant  fees  are  set  in 
accordance  with  HUD's  established  fee 
schedule.  The  lender  may  require  that 
the  borrower  enter  into  a  written 
agreement  obligating  the  borrower  to 
pay  for  any  or  all  of  the  consultant  fees, 
whether  or  not  the  property  is 
rehabilitated.  The  fee  charged  by  the 
consultant  may  be  included  in  the 
mortgage  as  a  part  of  the  cost  of 
rehabilitation. 

In  some  cases,  the  lender  may  also 
request  a  consultant  to  conduct  a 
preliminary  feasibility  analysis.  The 
piupose  of  this  analysis  is  to  determine 
the  extent  of  the  rehabilitation  work 
required,  a  rough  cost  estimate  of  the 
work,  and  the  expected  market  value  of 
the  property  after  completion  of  the 
work.  The  analysis  may  be  conducted 
before  or  after  submission  of  the  sales 
contract  to  the  seller. 

The  consultant  may  perform  the 
required  draw  inspections  for  the 
release  of  funds  during  the  construction 
period.  The  lender  may  also  have  the 
consultant  conduct  the  plan  review  to 
ensure  that  the  architectural  exhibits  are 
acceptable  and  comply  with  all 
applicable  program  requirements.  HUD 
notes  that  the  plan  review  is  a 
mandatory  step  in  the  processing  of  the 
203(k)  loan.  There  is  no  requirement 
that  the  consultant  conduct  the  plan 
review.  However,  if  a  consultant  is  not 
used  to  perform  this  function,  the 
borrower  must  hire  an  independent  plan 
reviewer. 

HUD.  through  its  four 
Homeownership  Centers  (HOCs), 
maintains  lists  of  qualified  consultants 
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on  the  applicable  HOC  internet  website. 
Only  those  consiUtants  included  on  a 
HOC's  list  of  qualified  consultants  may 
be  employed  by  the  lender  as  a 
consultant  under  the  203(k)  Program. 
Currently,  to  apply  for  placement  on  the 
list  of  qualified  consultants,  a 
consultant  must  submit  his  or  her 
qualifications  to  the  appropriate  HOC 
and  demonstrate  knowledge  of  203(k) 
Program  reqiurements. 

m.  This  Proposed  Rule — ^Placement 
and  Removal  of  203(k)  Consultants 

A.  Placement  Procedures 

This  proposed  rule  wotdd  establish 
the  placement  and  removal  procedures 
for  203(k)  consultants  in  subpart  F  to 
part  200  of  the  FHA  regulations  (entitled 
"Placement  and  Removal  Procedures  for 
Participation  in  FHA  Programs").  Part 
200  (entitled  "Introduction  to  FHA 
Programs")  prescribes  requirements  that 
apply  to  several  of  the  FHA  programs. 
The  203(k)  consultant  placement 
procedures  would  be  located  in  a  new 
§200.191. 

The  proposed  rule  would  provide 
that,  to  apply  for  placement  on  the  list, 
a  consultant  must  submit  an  application 
(or  materials)  in  a  form  prescribed  by 
HUD.  To  be  eligible  for  placement  on 
the  list: 

1.  The  consultant  must  demonstrate  to 
HUD  that  it  has  a  minimum  of  three 
years'  experience  as  a  remodeling 
contractor,  general  contractor  or  home 
inspector.  A  state  license  as  a  state 
certified  engineer  or  architect  may  be 
submitted  in  lieu  of  the  documentation 
of  the  three  years'  experience. 

2.  If  located  in  a  state  that  requires  the 
licensing  of  home  inspectors,  the 
consultant  would  be  required  to  submit 
proof  of  such  licensing. 

3.  The  consultant  must  submit  a 
narrative  description  of  the  consultant's 
ability  to  perform  home  inspections, 
prepare  arclutectural  drawings,  use 
proper  methods  of  cost  estimating  and 
complete  draw  inspections. 

4.  The  consultant  must  certify  that  it 
has  read  and  fully  understands  the 
requirements  of  Uie  HUD  handbook  on 
the  203(kj  Program  (4240.4),  and  all 
Mortgagee  Letters  and  other  instructions 
issued  by  HUD  relating  to  the  203(k) 
Program.  Copies  of  HUD  Handbook 
4240.4  and  the  HUD  Mortgagee  Letters 
concerning  the  203(k)  Pn^ram  may  be 
obtained  by  accessing  the  HUD  internet 
Web  site  at  http://www.hud.gov. 

5.  The  consultant  must  not  be  listed 
on  the  General  Service  Administration's 
Suspension  and  Debarment  List,  HUD's 
Limited  Denial  of  Participation  List,  or 
HUD's  Credit  Alert  Interactive  Voice 
Response  System. 


HUD  also  intends  to  develop  a  formal 
comprehensive  examination  on  the 
203(k)  Program,  which  consultants 
would  be  required  to  pass  before 
placement  on  the  list.  Consultants 
included  on  the  list  on  the  date  this 
examination  is  enacted  would  have 
until  6  months  following  this  date  to 
pass  the  comprehensive  test.  Failure  of 
the  203(k)  consultant  to  pass  the 
examination  by  the  deadline  date  would 
constitute  cause  for  removal  from  the 
list. 

The  inclusion  of  a  consultant  on  the 
list  means  only  that  the  consultant  has 
met  the  qualifications  and  conditions 
prescribed  by  the  Secretary  for 
placement  on  the  list  of  consultants 
qualified  for  the  203(k)  Program.  The 
inclusion  of  a  consultant  on  the  list  does 
not  create  or  imply  a  warranty  or 
endorsement  by  HUD  of  the  consultant, 
nor  does  it  represent  a  warranty  of  any 
work  performed  by  the  consultant. 

B.  Removal  Procedures 

This  proposed  rule  would  also 
establish  regulatory  standards  for  the 
removal  of  a  poorly  performing 
consultant  from  the  list.  HUD  has 
determined  that  regulatory  removal 
procedures  are  necessary  to  better 
protect  203(k)  lenders  and  safeguard 
FHA  insurance  funds.  The  proposed 
removal  procedures  are  largely  modeled 
on  the  existing  and  successful 
procedures  for  the  removal  of  appraisers 
from  the  FHA  Appraiser  Roster  (see  the 
final  rule  published  on  April  3,  2000  (66 
FR  17974)). 

These  procedures  would  supplement 
HUD's  existing  debarment,  suspension 
and  limited  denial  of  participation 
remedies.  The  proposed  removal 
procedure  would  provide  a  less  lengthy 
process,  and  would  fully  protect  the  due 
process  rights  of  consultants.  The 
removal  procedures  would  be  located  in 
new  §200.192  of  subpart  F. 

The  proposed  rule  provides  that  HUD 
may  remove  a  consultant  for  any  cause 
that  HUD  determines  to  be  detrimental 
to  HUD  or  its  programs.  Cause  for 
removal  includes,  but  is  not  limited  to: 

1 .  Poor  performance  on  a  HUD  quality 
control  field  review; 

2.  Failure  to  comply  with  applicable 
regulations  or  other  written  instructions 
or  standards  issued  by  HUD; 

3.  Failure  to  comply  with  applicable 
Civil  Rights  requirements; 

4.  Being  debarred  or  suspended,  or 
subject  to  a  limited  denial  of 
participation; 

5.  Misrepresentation  or  fraudulent 
statements; 

6.  Failiue  to  retain  standing  as  a  state 
licensed  architect  or  state-licensed 
engineer  (unless  the  consultant  can 


demonstrate  the  required  three  years' 
experience  as  a  home  inspector  or 
remodeling  contractor);  or 

7.  Serving,  or  having  served,  as  the 
rehabilitation  consultant  for  properties 
securing  203(k)  mortgages  of  which  a 
significant  percentage  are  in  foreclosure, 
default  or  claim  status. 

8.  Failure  to  respond  within  a 
reasonable  time  to  HUD  inquiries  or 
requests  for  documentation. 

The  removal  procedure  proposed  by 
this  rule  would  require  HUD  to  give  a 
consultant  written  notice  of  a  proposed 
decision  to  remove  the  consultant  from 
the  list.  This  notice  would  state  the 
reasons  for,  and  the  duration  of,  the 
proposed  removal.  The  consultant 
would  be  given  not  less  than  20  days 
from  the  date  of  the  removal  notice  to 
submit  a  written  response  appealing  the 
proposed  removal.  The  consultant 
would  also  have  the  right  to  submit  a 
written  request  for  a  conference  along 
with  the  vmtten  response.  This 
procedure  would  not  be  applicable, 
however,  if  the  consultant  has  been 
debarred  or  suspended  or  subject  to  a 
limited  denial  of  participation. 

A  HUD  official,  designated  by  the 
Secretary,  would  review  the 
consultants  appeal  and  send  the 
consultant  a  final  decision  either 
affirming,  modifying,  or  cancelling  the 
removal  from  the  list.  The  HUD  official 
designated  by  the  Secretary  to  review 
the  consultant's  appeal  would  not  be 
someone  involved  in  HUD's  initial 
removal  decision.  HUD  would  respond 
with  a  decision  within  30  days  of 
receiving  the  appeal  or.  if  the  consultant 
has  requested  a  conference,  within  30 
days  after  the  completion  of  the 
conference.  HUD  may  extend  the  30-day 
period  by  providing  written  notice  to 
the  consultant. 

If  the  consultant  does  not  submit  a 
timely  written  response,  the  removal 
would  become  effective  20  days  after 
the  date  of  HUD's  initial  removal  notice 
(or  after  a  longer  period  provided  in  the 
notice).  If  the  consultant  submits  a 
written  response,  and  the  removal 
decision  is  affirmed  or  modified,  the 
removal  would  become  effective  on  the 
date  of  HUD's  notice  affirming  or 
modifying  its  initial  removal  decision. 

The  proposed  addition  of  §  200.192 
would  not  prohibit  HUD  from  debarring, 
suspending,  issuing  a  limited  denial  of 
participation,  seeking  a  false  claims 
action,  or  taking  such  other  action 
against  a  consultant  as  provided  for  in 
24  CFR  part  24  (entitled  "Government 
Debarment  and  Suspension  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"),  or  bx>m 
seeking  any  other  remedy  against  a 


53932  Federal  Register  /  Vol.  66,  No.  206  /  Wednesday,  October  24,  2001  /  Proposed  Rules 


consultant  available  to  HUD  by  statute 
or  otherwise. 

A  consultant  who  has  been  removed 
from  the  list  may  apply  for  placement 
on  the  list  after  the  period  for  the 
consultant's  removal  from  the  list  has 
expired.  i 

C.  Small  Business  Concerns  Related  to 
the  Removal  of  Consultants 

With  respect  to  removing  a  consultant 
frt>m  the  list,  or  taking  other  appropriate 
enforcement  action  against  a  consultant, 
HUD  is  cognizant  that  section  222  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121)  (referred  to  as  "SBREFA")  requires 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman  to 
"work  with  each  agency  with  regulatory 
authority  over  small  businesses  to 
ensure  that  small  business  concerns  that 
receive  or  are  subject  to  an  audit,  on-site 
inspection,  compliance  assistance  effort 
or  other  enforcement  related 
communication  or  contact  by  agency 
personnel  are  provided  with  a  means  to 


comment  on  the  enforcement  activity 
conducted  by  this  personnel."  To 
implement  this  statutory  provision,  the 
Small  Business  Administration  has 
requested  that  agencies  include  the 
following  language  on  agency 
publications  and  notices  that  are 
provided  to  small  businesses  concerns 
at  the  time  the  enforcement  action  is 
undertaken.  The  language  is  as  follows: 

Your  Comments  Are  Important 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman  and  10 
Regional  Fairness  Boards  were  established  to 
receive  comments  from  small  businesses 
about  federal  agency  enforcement  actions. 
The  Ombudsman  will  annually  evaluate  the 
enforcement  activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you  wish 
to  comment  on  the  enforcement  actions  of 
(insert  agency  name),  call  1-888-REG-FAIR 
(1-888-734-3247). 

As  HUD  stated  in  its  notice  describing 
HUD's  actions  on  the  implementation  of 
SBREFA,  which  was  published  on  May 
21, 1998  (63  FR  28214),  HUD  intends  to 
work  with  the  Small  Business 
Administration  to  provide  small  entities 

Reporting  and  Recordkeeping  Burden 


•with  information  on  the  Fairness  ^oards 
and  National  Ombudsman  program,  at 
the  time  enforcement  actions  are  taken, 
to  ensure  that  small  entities  have  the 
full  means  to  comment  on  the 
enforcement  activity  conducted  by 
HUD. 

IV.  Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520)  and  are 
pending  OMB  approval.  In  accordance 
with  the  Paperwork  Reduction  Act, 
HUD  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  currently  valid 
OMB  control  number. 

The  burden  of  the  information 
collections  in  this  proposed  rule  is 
estimated  as  follows: 


Section  reference 


Number  of 
parties 


Numt>er  of 

responses  per 

respondent 


Estimated 

average 

time  for 

requirement 

(in  hours) 


Estimated 

annual  txjrden 

(in  hours) 


200.191  (Consultant  Application  Package)  .... 
200.191(b)(6)  (Consultant  Proficiency  Exam) 


2,500 
2,500 


4 
36 


10.000 
90.000 


In  accordance  with  5  CFR 
1320.8(d)(1).  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burdoi  of  the 
collection  of  information  on  those  who 
are  to  respond:  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 

,  submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Under  the  provisions  of  5 
CFR  part  1320,  OMB  is  required  to  make 


a  decision  concerning  this  collection  of 
information  between  30  and  60  days 
after  today's  publication  date.  Therefore, 
a  comment  on  the  information 
collection  requirements  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
the  comment  within  30  days  of  today's 
publication.  This  time  frame  does  not 
affect  the  deadline  for  comments  to  the 
agency  on  the  proposed  rule,  however. 
Comments  must  refer  to  the  proposal  by 
name  and  docket  number  (FR— 4592)  and 
must  be  sent  to: 

Joseph  F.  Lackey,  Jr.,  HUD  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503; 
and 
Ethelene  Washington,  Reports  Liaison 
Officer,  Office  of  the  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner.  Department 
of  Housing  and  Urban  Development, 
451— 7th  Street,  SW..  Room  9114, 
Washington.  DC  20410. 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  imder 


Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500. 

Environmental  Impact 

This  proposed  rule  would  establish 
placement  and  removal  procedures  for 
HUD'S  list  of  qualified  203(k) 
rehabilitation  loan  consultants.  The 
proposed  rule  would  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  in 
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accordance  with  24  CFR  50.19(c)(1),  this 
proposed  rule  is  categorically  excluded 
frt)m  the  requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.}. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this 
proposed  rule  before  publication,  and 
by  approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reasons  for  HUD's  ' 
determination  are  as  follows. 

The  proposed  rule  would  establish 
the  procedure  by  which  a  consultant, 
who  has  violated  FHA  single  family 
mortgage  insurance  program 
requirements,  may  be  removed  from 
HUD's  list  of  qualified  203(k) 
consultants.  Accordingly,  to  the  extent 
that  this  proposed  rule  would  impact 
small  entities  it  will  be  as  a  result  of 
actions  taken  by  small  entities 
themselves — that  is,  violation  of  single 
family  program  regulations  and 
requirements. 

Further,  the  proposed  rule  would 
provide  several  procedural  safeguards 
designed  to  minimize  any  potential 
impact  on  small  entities.  For  example, 
the  rule  grants  consultants,  selected  for 
removal  from  the  list,  the  opportimity  to 
provide  a  written  response  and  to 
request  a  conference  regarding  a 
proposed  removal.  The  rule  also 
specifies  that  the  official  designated  by 
HUD  to  review  an  appeal  may  not  be  the 
same  HUD  official  involved  in  the 
initial  removal  decision.  In  addition,  the 
proposed  examination  requirements 
would  be  "phased-in"  for  consultants 
on  the  list,  and  not  take  effect  until  six 
months  after  the  efliective  date  of 
promulgation.  This  delayed  effective 
date  will  provide  consultants  on  the  list 
with  additional  time  to  meet  the  new 
requirements. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  bom 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 


considtation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  woidd  not  have 
federalism  implications  and  would  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  This  proposed  rule 
would  not  impose  any  Federal  mandates 
on  any  State,  local,  or  tribal 
governments,  or  on  the  private  sector, 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Section 
203(k)  Rehabilitation  Loan  Insurance 
program  is  14.108. 

Listof  Sub|ects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportxmity.  Fair  housing.  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — chousing  and 
commimity  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to 
amend  24  CFR  parts  200  and  203  as 
follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1702-17152-21:  42 
U.S.C.  3535(d). 

2.  In  subpart  F  as  proposed  to  be 
added  at  66  FR  48082,  add  a  new 
undesignated  centerheading  and 

§§  200.190  through  200.193  to  read  as 
follows: 


Subpart  F— Placement  and  Removal 
Procedurea  for  Participation  in  FHA 
Programa 

Section  203(k)  Rehabilitation  Loan 
Consultants 

200. 1 90  HUD  list  of  qualified  203(k) 
consultants. 

200.191  Placement  of  203{k)  consultant. 

200.192  Removal  of  203(k)  consultant. 

200.193  Responsibilities  of  203(k) 
consultants  on  the  list. 

Section  203(k)  RehabiliUtion  Loan 
Consultants 

§200.190    HUDIIstofquaimwl203(k) 
consultants. 

(a)  Qualified  consultant  list.  HUD 
maintains  a  list  of  qualffied  consultants 
for  use  in  the  rehabilitation  loan 
insurance  program  authorized  by 
section  203(k)  of  the  National  Housing 
Act  (12  U.S.C.  1709(k))  (referred  to  as 
the  "203(k)  Program"). 

(b)  Consultant  functions.  Only  a 
consultant  included  on  the  list  may  be 
selected  by  the  lender  to  conduct  any 
consultant  function  under  the  203(k) 
Program  (see  §  203.50(1)  of  this  chapter). 

(c)  Disclaimer.  The  inclusion  of  a 
consultant  on  the  list  means  only  that 
the  consultant  has  met  the  qualifications 
and  conditions  prescribed  by  the 
Secretary  for  placement  on  the  list  of 
consultants  qualified  for  the  203(k) 
Program.  The  inclusion  of  a  consultant 
on  the  list  does  not  create  or  imply  a 
warranty  or  endorsement  by  HUD  of  the 
consultant,  nor  does  it  represent  a 
warranty  of  any  work  performed  by  the 
considtant. 

§200.191    Pt«:MMnt  of  203(k)  consultant . 

(a)  Application.  To  be  considered  for 
placement  on  the  list,  a  consultant  must 
apply  to  HUD  using  an  application  (or 
materials)  in  a  form  prescribed  by  HUD. 

(b)  Eligibility.  To  be  eligible  for 
placement  on  the  list: 

(1)  The  consultant  must  demonstrate 
to  HUD  that  it  either: 

(i)  Has  at  least  three  years'  experience 
as  a  remodeling  contractor,  general 
contractor  or  home  inspector;  or 

(ii)  Is  a  state-licensed  architect  or 
state-licensed  engineer; 

(2)  If  located  in  a  state  that  requires 
the  licensing  of  home  inspectors,  the 
consultant  must  submit  proof  of  such 
licensing; 

(3)  The  consultant  must  submit  a 
narrative  description  of  the  consultant's 
ability  to  perform  home  inspections, 
prepare  architectural  drawings,  use 
proper  methods  of  cost  estimating  and 
complete  draw  inspections; 

(4)  The  consultant  must  certify  that  it 
has  read  and  fully  understands  the 
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requirements  of  the  HUD  handbook  on 
the  203(k)  Program  (4240.4)  and  all 
HUD  Mortgagee  Letters  (see  http:// 
www.hudcUps.org)  and  other 
instructions  relating  to  the  203(k) 
Program; 

(5)  The  consultant  must  not  be  listed 
on: 

(i)  The  General  Service 
Administration's  Suspension  and 
Debarment  List; 

(ii)  HUD's  Limited  Denial  of 
Participation  List;  or 

(iii)  HUD's  Credit  Alert  Interactive 
Voice  Response  System; 

(6)  The  consultant  must  have  passed 
a  comprehensive  examination  on  the 
203(k)  Program,  if  HUD  has  developed 
such  an  exam. 

(c)  Delayed  effective  date  of 
examination  requirement  for 
consultants  currently  on  the  list. 
Consultants  who  are  included  on  the  list 
on  the  date  when  the  requirement  for 
the  examination  described  in  paragraph 
(b)(6)  of  this  section  becomes  effective 
have  until  6  months  following  this  date 
to  pass  the  comprehensive  exam. 
Failure  to  pass  the  examination  by  the 
deadline  date  constitutes  cause  for 
removal  under  §  200.192. 

f  200.1 92    Removal  of  203(l()  consultant. 

(a)  Cause  for  removal.  HUD  may 
remove  a  consultant  from  the  list  for  any 
cause  that  HUD  determines  to  be 
detrimental  to  HUD  or  its  programs. 
Cause  for  removal  includes,  but  is  not 
limited  to: 

(1)  Poor  performance  on  a  HUD 
quality  control  field  review; 

(2)  Failure  to  comply  with  applicable 
regulations  or  other  written  instructions 
or  standards  issued  by  HUD; 

(3)  Failure  to  comply  with  applicable 
Qvil  Rights  requirements; 

(4)  Being  debarred  or  suspended,  or 
subject  to  a  limited  denial  of 
participation; 

(5)  Misrepresentation  or  fraudulent^ 
statements; 

(6)  Failure  to  retain  standing  as  a  state 
licensed  architect  or  state-licensed 
engineer  (unless  the  consultant  can 
demonstrate  the  required  three  years 
experience  as  a  home  inspector  or 
remodeling  contractor); 

(7)  Serving,  or  having  served,  as  the 
rehabilitation  consultant  for  properties 
securing  203(k)  mortgages  of  which  a 
significant  percentage  are  in  foreclosiue, 
default  or  claim  status;  or 

(8)  Failure  to  respond  within  a 
reasonable  time  to  HUD  inquiries  or 
requests  for  docimientation. 


(b)  Procedure  for  removal.  A 
consultant  that  is  debarred  or 
suspended,  or  subject  to  a  limited  denial 
of  participation  will  be  automatically 
removed  from  the  list.  In  all  other  cases, 
the  following  procedure  for  removal 
will  be  followed: 

(1)  HUD  will  give  the  consultant 
written  notice  of  the  proposed  removal. 
The  notice  will  state  the  reasons  for.  and 
the  dvu-ation  of,  the  proposed  removal. 

(2)  The  consultant  will  have  20  days 
fi-om  the  date  of  the  notice  (or  longer,  if 
provided  in  the  notice)  to  submit  a 
written  response  appealing  the 
proposed  removal  and  to  request  a 
conference.  A  request  for  a  conference 
must  be  in  writing  and  must  be 
submitted  along  with  the  written 
response. 

(3)  A  HUD  official  will  review  the 
appeal  and  send  a  response  either 
affirming,  modifying,  or  cancelling  the 
removal.  The  HUD  official  will  not  be 
someone  who  was  involved  in  HUD's 
initial  removal  decision.  HUD  will 
respond  with  a  decision  within  30  days 
of  receiving  the  appeal  or,  if  the 
consultant  has  requested  a  conference, 
within  30  days  after  the  completion  of 
the  conference.  HUD  may  extend  the  30- 
day  period  by  providing  written  notice 
to  the  consultant. 

(4)  If  the  consultant  does  not  submit 
a  timely  written  response,  the  removal 
will  be  effective  20  days  after  the  date 
of  HUD's  initial  removal  notice  (or  after 
a  longer  period  provided  in  the  notice). 
If  a  written  response  is  submitted,  and 
the  removal  decision  is  affirmed  or 
modified,  the  removal  will  be  effective 
on  the  date  of  HUD's  notice  affirming  or 
modifying  the  initial  removal  decision. 

(c)  Placement  on  the  list  after 
removal.  A  consultant  that  has  been 
removed  firom  the  list  may  apply  for 
placement  on  the  list  (in  accordance 
with  §  200.191)  after  the  period  of  the 
consultant's  removal  fi-om  the  list  has 
expired.  An  appliciation  will  be  rejected 
if  the  period  for  the  consultant's 
removal  fi-om  the  list  has  not  expired. 

(d)  Other  action.  Nothing  in  this 
section  prohibits  HUD  fi-om  taking  such 
other  action  against  a  consultant,  as 
provided  in  24  CFR  part  24,  or  from 
seeking  any  other  remedy  against  a 
consultant  available  to  HUD  by  statute 
or  otherwise. 

§200.193    Responsibilities  of  203(k) 
consultants  on  the  list. 

All  consultants  included  on  the  list 
are  responsible  for: 


(a)  Obtaining  and  reading  the  HUD 
handbook  on  the  203(k)  Program 
(4240.4)  and  any  updates  to  the 
handbook. 

(b)  Complying  with  the  HUD    • 
handbook  on  the  203(k)  Program 
(4240.4),  and  any  updates  to  the 
handbook,  when  performing  any 
consultant  function  under  the  203(k) 
Program. 

(c)  Obtaining  and  reading  all 
Mortgagee  Letters  and  other  instructions 
issued  by  HUD  relating  to  the  203(k) 
Program. 

(d)  Complying  with  all  Mortgagee 
Letters  and  other  instructions  issued  by 
HUD  relating  to  the  203  (k)  Program, 
when  undertaking  any  consultant 
function  imder  the  203(k)  Program. 

(e)  Complying  with  HUD's  request  for 
docimientation  relating  to  any  203(k) 
project  on  which  the  consultant  has 
worked. 

(f)  Complying  with  HUD's  monitoring 
requirements  relating  to  the  203(k) 
Program. 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710, 1715b, 
and  1715u;  42  U.S.C.  3535(d). 

4.  Add  §  203.50(1)  to  read  as  follows: 

§  203.50    Eligibility  of  rehabilitation  loans. 

***** 

(1)  Rehabilitation  loan  consultants. 
HUD  maintains  a  list  of  qualified 
consultants,  in  accordance  with 
§§  200.190-200.193  of  this  chapter.  The 
lender  may  select  a  consultant  on  the 
list  to  perform  one  or  more  of  the 
following  tasks: 

(1)  Conduct  a  preliminary  feasibility 
analysis  before  or  after  the  submission 
of  a  sales  contract; 

(2)  Prepare  the  cost  estimate,  work 
write-up,  and  architectiiral  exhibits 
required  for  the  rehabilitation  of  the 
property; 

(3)  Conduct  a  plan  review;  and 

(4)  Conduct  the  draw  inspections  for 
the  release  of  funds  during  the 
construction  phase  of  the  project. 

Dated:  )uly  12,  2001. 
lohn  C.  Weicher,  , 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  01-26709  Filed  10-23-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2430] 

Ctiange  in  HIing  Procedurat 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces 
new  procedures  for  all  persons  wishing 
to  hand-deliver  documents  at  the  filing 
coimter  of  the  Federal  Communications 
Commission's  (the  Commission) 
Secretary.  The  new  procedures  are  due 
to  precautionary  measures. 
DATES:  The  new  procedures  were 
effective  on  October  17,  2001. 
ADOflESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magalie  Roman  Salas,  Secretary,  FCC, 
(202) 418-0300. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
notice  for  all  persons  wishing  to  hand- 
deliver  docimients  at  the  filing  coimter 
of  the  Commission's  Secretary,  located 
at  445  12th  Street,  SW.,  Washington, 
DC.  As  a  precautionary  measure, 
effective  immediately  and  imtil  further 
notice,  the  following  procedures  are  in 
place: 

•  The  staff  at  the  Secretary's  filing 
counter  will  not  accept  documents 
enclosed  in  envelopes. 

•  Any  filer  or  messenger  carrying 
such  documents  into  the  Commission's 
building  will  be  asked  to  leave  the 
building  and  dispose  of  the  envelope  in 
a  receptacle  that  will  be  placed  outside 
the  building.  Once  this  is  done,  the  filer 
or  messenger  will  be  allowed  to  proceed 
to  the  filing  counter. 

•  Originals  and  copies  of  each  official 
filing  must  continue  to  be  addressed  to 
the  Commission's  Secretary  and  held 
together  with  rubber  bands  or  fasteners. 
As  usual,  "stamp  and  return"  copies 
will  be  provided  as  long  as  they  clearly 
accompany  each  individual  filing. 

•  Documents  intended  to  be  received 
by  specific  staff  persons  within  Biu«aus 
and  Offices  must  be  clearly  labeled  on 
the  first  page  of  the  docimient  or  with 

a  cover  sheet  indicating  the  destination. 
As  appropriate,  originals  and  copies 
must  be  held  together  with  rubber  bands 
or  fasteners. 

•  Filings  requesting  confidential 
treatment  under  the  Commission's  rules 
must  also  be  filed  without  envelopes.  As 
long  as  the  request  for  confidential 
treatment  is  clearly  indicated  on  the 
first  page  of  the  filing,  the  staff  at  the 
filing  counter  will  enclose  the  filing  in 

a  Commission  envelope  labeled 


"confidential"  to  signal  that  the  filing 
contains  material  that  is  subject  to  a 
request  for  confidential  treatment. 

•  The  Office  of  the  Secretary  will 
work  with  specific  Bureaus  and  Offices, 
as  appropriate,  to  handle  bulk  filings  in 
accordance  with  the  precautionary 
measiu^s  described. 

As  the  Commission  continues  to 
balance  its  efforts  to  be  accessible  to  its 
customers  with  the  need  for  heightened 
security  measures,  the  Commission 
encourages  its  customers  to  make  full 
use  of  the  Commission's  electronic 
filing  systems  to  facilitate  the  filing  of 
documents. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  01-26823  Filed  10-23-01;  8:45  am) 

BHJJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2451] 

Clarification  on  Changes  in  Filing 
Procedures 

agency:  Federal  Commimications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  clarifies  two 
other  notices  that  were  published 
elsewhere  in  this  issue  as  a  result  of 
numerous  inquires  that  the  Federal 
Communications  Commission  (the 
Conunission)  received  concerning 
changes  in  the  filing  procedures. 
ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magalie  Roman  Salas,  Secretary,  FCC, 
(202) 418-0300. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  as  a  result  of  inquiries 
that  the  Commission  has  received  today 
about  the  Public  Notices  issued 
yesterday  announcing  changes  in  filing 
procedures  (DA  01-2430;  DA  01-2436). 
The  Commission  clarifies  that: 

•  No  hand-delivered  or  messenger- 
delivered  filings  will  be  accepted  today 
or  tomorrow,  October  18  and  19,  at 
either  445  12th  Street,  SW.,  Washington. 
DC,  or  at  Capitol  Heights,  MD.  Hand- 
delivered  or  messenger-delivered  filings 
will  be  accepted  only  at  our  Capitol 
Heights,  MD,  facility  begiiming  Monday, 
October  22,  2001. 

•  The  due  date  for  any  filings  due  at 
the  Commission  on  October  18  and 
October  19,  2001  has  been  extended  to 
Monday,  October  22,  2001.  This 
extension  applies  to  both  paper  and 


electronic  filings.  This  determination  is 
consistent  with  past  extensions  of  time 
that  have  been  granted  due  to  the 
Conmiission's  early  closing  for 
inclement  weather  or  other 
extraordinary  situations. 

•  The  procedures  for  filings  stated  in 
DA  01-2430,  released  October  17,  2001, 
remain  in  effect.  Only  the  filing  location 
has  changed.  These  procedures  stated, 
among  other  things,  that  filings  enclosed 
in  envelopes  will  not  be  accepted. 
Therefore,  all  hand-delivered  or 
messenger-delivered  filings  at  the 
Capitol  Heights,  MD,  location  will  not 
be  accepted  for  filing  if  they  are 
enclosed  in  an  envelope. 

•  We  remind  all  parties  that  the 
Commission's  unique  agency  zip  code 
"20554"  cannot  be  used  for  documents 
delivered  by  entities  such  as  Federal 
Express  or  any  other  express  mail 
service.  In  these  circumstances,  you 
must  use  the  zip  code  "20024"  as 
follows: 

Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20024. 

Filings  and  other  documents  sent  by 
United  States  Postal  Service  should  use 
the  "20554"  zip  code. 

The  Commission  continues  to 
encourage  its  customers  to  make  full  use 
of  the  Commission's  electronic  filing 
systems  to  facilitate  the  filing  of 
documents. 

Federal  Communications  Commission. 
Nfagalie  Roman  Salas, 

Secretary. 

(PR  Doc.  01-26822  Filed  10-23-01;  8:45  am) 

BILLINO  CODE  6712-«1-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2436] 

Changes  in  Filing  Location  for  Paper 
Documents 

AGENCY:  Federal  Communications 
Commission 

ACTION:  Notice. 

SUMMARY:  This  document  announces 
that  the  Federal  Communications 
Commission  (the  Conunission)  will  no 
longer  accept  hand-delivered  or 
messenger-delivered  paper  filings  at  its 
headquarters  location,  445 — 12th  Street, 
SW.,  Washington,  DC  20554. 

DATES:  The  due  date  for  any  filings  due 
at  the  Commission  Thursday,  October 
18,  2001,  or  Friday,  October  19,  2001,  is 
hereby  extended  to  Monday,  October  22. 
2001. 


Federal  Register /Vol.  66,  No.  206  /  Wednesday,  October  24,  2001 /Notices 


53937 


ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magalie  Roman  Salas,  Secretary,  FCC, 
(202) 418-0300. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  October  22,  2001,  the 
Commission  will  resume  accepting 
hand-delivered  or  messenger-delivered 
paper  filings  only  at  our  Capitol  Heights 
facility  located  at  9300  East  Hampton 
Drive,' Capitol  Heights,  MD  20743.  To 
accommodate  this  change  in  location, 
the  time  deadline  for  filing  at  the 
Capitol  Heights  facility  is  extended 
hereafter  to  9  p.m.  Eastern  Time.  Filings 
received  at  the  Capitol  Heights  facility 
will  be  date-stamped.  Filings  made 
pursuant  to  47  CFR  1.13(a)  should  also 


be  made  at  the  Capitol  Heights  facility 
where  they  will  be  date  and  time 
stamped.  Subpoenas  directed  to  the 
Commission  or  its  employees  in  their 
official  capacities  will  be  received  only 
at  the  Capitol  Heights  facility.  The 
Commission  is  currently  looking  for  an 
alternative  site  in  Washington,  DC,  to 
accept  delivery  of  filings  on  a  more 
permanent  basis.  The  public  will  be 
notified  of  that  location  as  quickly  as 
possible. 

We  encourage  our  customers  to  make 
full  use  of  the  Commission's  electronic 
filings  systems  to  facilitate  the  filing  of 
documents. 

Filings  and  other  documents  sent  to 
the  Commission  by  United  States  Postal 
Service  or  overnight  delivery  services 
should  continue  to  be  addressed  to  the 
Conunission  at  445— 12th  Street,  SW., 


Washington,  DC  20554.  The 
Commission  itself  will  divert  those 
deliveries  to  the  Capitol  Heights  facility. 

This  notice  supersedes  any 
Commission  rules  permitting  the  hand 
filing  of  documents  at  the  Commission's 
headquarters. 

The  Commission  finds  it  necessary  at 
this  time  to  make  these  changes  to  its 
procedures  to  protect  the  health  and 
safety  of  its  employees  and  therefore 
finds  good  cause  to  make  them  effective 
as  expeditiously  as  possible  in 
accordance  with  this  notice. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

IFR  Doc.  01-26824  Filed  10-23-01;  8:45  am) 
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Wednesday, 
October  24,  2001 


Part  V 


The  President 


Executive  Order  13232 — Further 
Amendment  to  Executive  Order  10789,  as 
Amended,  To  Authorize  the  Department 
of  Health  and  Human  Services  To 
Exercise  Certain  Contracting  Authority  in 
Connection  With  National  Defense 
Functions 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13232  of  October  20,  2001 

Further  Amendment  to  Executive  Order  10789,  as  Amended, 
To  Authorize  the  Department  of  Health  and  Human  Services 
To  Exercise  Certain  Contracting  Authority  in  Connection 
With  National  Defense  Functions 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  50  U.S.C.  1431-35,  and 
in  order  to  authorize  the  Department  of  Health  and  Human  Services  to 
exercise  certain  contracting  authority  in  connection  with  national  defense 
functions,  it  is  hereby  ordered  that  Executive  Order  10789  of  November 
14, 1958,  as  amended,  is  further  amended  by  inserting  the  words  "Department 
of  Health  and  Human  Services"  in  the  list  of  departments  and  agencies 
in  section  21  of  that  order  after  the  words  "Department  of  Commerce." 


U^ 


THE  WHITE  HOUSE, 
October  20,  2001. 
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the  revision  date  of  each  title. 


3CFR 


7471 50097 

7472 50099 

7473 50287 

7474 50289 

7475 50525 

7476 50527 

7477 51295 

7478 51297 

7479 51807 

7480 51808 

7481 51810 

7482 52011 

7483 52015 

7484 52303 

7485 52845 

7486 52847 

Executive  Ontofs: 
10789  (Amended  by 

EO  13232) 53941 

11145  (Amended  by 

EO  13225) 50291 

11 183  (Amended  by 

EO  13225) 50291 

11287  (Amended  by 

EO  13225) 50291 

12131  (Amended  by 

EO  13225) 50291 

12196  (Amended  by 

EO  13225) 50291 

12216  (Anf>ended  by 

EO  13225) 50291 

12333 (See  EO 

13231) 53063 

12345  (Amended  by 

EO  13225) 50291 

12367  (Amended  by 

EO  13225) 50291 

12382  (Amended  by 

EO  13225) 50291 

12382  (See  EO 

13231) 53063 

12472  (See  EO 

13231) 53063 

12656  (Amended  by 

EO  13228) 51812 

12882  (Revolced  by 

EO  13226) 50523 

12900  (Amended  t>y 

EO  13225) 50291 

12900  (Revolced  by 

EO  13230) 52841 

12905  (Amended  by 

EO  13225) 50291 

12907  (Revotced  by 

EO  13226) 50523 

12958 (See  EO 

13231) 53063 

12978  (See  Notice  of 

October  16,  2001) 53073 

12994  (Amended  by 


EO  13225) 50291 

13021  (Amended  by 

EO  13225) 50291 

13045  (Amended  t>y 

EO  13229) 52013 

13075  (Revolted  by 

EO  13225) 50291 

13080  (Revoked  by 

EO  13225) 50291 

13090  (Revoked  by 

EO  13225) 50291 

13130  (Revoked  by 

EO  13231) 53063 

13134  (Amended  by 

EO  13225) 50291 

13138  (Amended  by 

EO  13225) 50523 

13138  (Amended  by 

EO  13226) 50291 

13168  (Revoked  by 

EO  13225) 50291 

13225 50291 

13226 50523 

13227 51287 

13228 51812 

13228 (See  EO 

13231) 53063 

13229 52013 

13230 52841 

13231 53063 

13232 53941 

AUiiHiNeiraDve  uraeiv. 
Presklential 

Detemiinatk>ns: 
No.  2001-27  of 

September  18, 

2001 50807 

No  2001-28  ol 

September  22, 

2001 50095 

No.  2001-30  of 

September  28, 

2001 51291 

No.  2001-31  of 

September  28, 

2001 51293 

No.  2002-02  of 

October  16,  2001 53503 

No.  2002-03  of 

October  16,  2001 53505 

Noticfis* 

October  16,  2001 .53073  ' 

5CFR 

550 53507 

1604 50712 


7  CFR 

29 

246 

457 

718 

723 


.53075 
.52849 
.53076 
.53507 
.53507 
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916 

52307 

948 

52309 

1464 

53507 

75 

Ruta: 

53550 

301  

53123 

330 

51340 

987 

52363 

1032 

53551 

1260 

8CFR 

204 

.53124,  53127 
...51819 

212 

51821 

9CFR 

94 

52483 

317 

52484 

381 

52484 

381  

52715 

391 

52548 

441 

52715 

590 

52548 

592  . ... 

5254a 

10CFR 

30 

51823 

55 

52657 

70  

51823 

72 

.51823,  52486 

150  

51823 

PropoMd  RuImi 
2 

52721 

15 

50860 

20 

52551 

50 

72 

.51884 

52065,52551 
52554 

430 

53554 

431  

50355 

852 

5313Q 

11CFR 

PropoMd  Rules: 

100 - 

50355 

114 

50359 

117 

50359 

12CFR 

201 

52850 

204 

53076 

950 

50293 

951 

50296 

952 

50293 

Proposed 
Ch.  IX.... 

RuIm: 

50366 

609 

53348 

620 

53348 

13  era 

123 

53321 

400 

53078 

14  era 

Ch.  VI.... 

52270 

23 

25 

.50609.  50819 
..51299.  52017 

35 

50302 

39 49823,  49825, 

50306,  50307.  50529, 
51843.  51849.  51853. 
51857.  51860.  52020. 
52027.  52312.  52313. 
52492.  52496.  52498. 
53080.  53083.  53332. 


50304. 
51555. 
51856. 
52023, 
52489. 
52668. 
53335. 


53337 

61.; 52278 

63 52278 

71 50101 

73 50310 

91 50531 

97 50821.  50823,  53085, 

53087 

121 51546,  52278,  52834 

135 51546,52278 

142 51546,52278 

382 51556 

1300 51546,  52270 

Propo— d  Rules: 

13 52878 

39 50125,  50578,  50580, 

50582,  50584,  50586.  50588, 
50870,  50872,  50873,  50875, 
50877,  50880,  50872,  50884, 
50886,  50888,  50891 .  50894, 
50897,  50899,  50901 ,  50903, 
50906,  50910,  50912,  50915, 
50917,  51358,  51607,  51611, 
52066,  52068,  52070,  52072, 
52073,  53131,  53738,  53741, 
53743 

61 52878 

71 52076 

73 53132 

91 52878 

119 52878 

125 52878 

135 52878 

142 52878 

15CFR 

14 49827 

742 50090 

744 50090 


990 50919 


16CFR 

6 

Proposed  Rules 


51862 

1633 51886 


17  era 

1 53510 

3...'. 53510 

4 53510 

140 53510 

155 53510 

230 50102 

232 49829 

239 50102 

240 50103 

270 50102 

274 50102 

Propoesd  Rules: 

1 50786 

41 50720,  50786 

190 50786 

230 50744 

232 50744 

239 50744 

240 49877,  50744,  50786 

242 50720 

249 50744 

269 50744 

18CFR 

Proposed  Rules: 

Ch.  1 50591 

37 50919 

161 50919 


250 50919 

284 50919,53134 

358 50919 

19CFR 

10 50534,51864 

122 50103 

163 50534 

20  era 

655 51095 

Propossd  Ruiss: 

655 53745.  53746 

21  era 

101 50824 

172 53711 

310 53088 

1308 51530.  51539 

PropCMMl  Rtites: 

589 50929 

1308 51535 

1309 52670 

1310 52670,53746 

22  era 

41 ...49830.  52500,  53711 

139 52502 


23eFR 

prnnnMiifl  Rutes: 

627 

635 

636 

637 

710 


.53288 
.53288 
.53288 
.53288 
.53288 


24  era 

599 52675 

888 50024 

985 50004 

3500 53052 

PrOpOMQ  RUMSC 

200 53930 

203 53930 

25  era 

Propossd  RuIss: 

580 50127 


26eFR 

1   

52675 

301   

50541 

602 

50541 

1    

53555 

48 

53564 

27  era 

9 


.50564 


40. 


.52730 


28eFR 

2 51301 


100. 


.50931 


29  era 

Ch.XL 51864 

102 50310 

1904 52031 

4022 52315 

4044 52315 


Propossd  RuIss: 

470 


.50010 


aOCFR 

210 „ 50827 

218 50827 

920 50827 

Propossd  Ruiss: 

901 52879 

904 50952 

948 53749 

950 51891 


31  era 

285 

586 

587 


.51867 
.50506 
..50506 


32  era 

320 52680 

706 53523,  53524,  53525^ 

53526,  53528,  53529,  53530, 
53531,53532 

33eFR 


110 

50315 

117 51302, 

51305,  51557, 
52685,52686, 

160 

51313,  51304, 

52317.  52684. 

52687,52689, 

53088 

50565 

165 50105, 

50315,  51305, 
51558,  51562, 
52038,  52039, 
52689,52691, 

Prop0990  Rums* 
117 

50106.  50108. 
51307,  51309. 
52035,  52036, 
52041,52043, 
52693.52851. 
53712,  53713 

51614 

155   

49877 

156   

49877 

165 

52365 

173 

53754 

36  era 

Propossd  RuIss: 

1234 51740 

37  era 

Propossd  Rules: 

260 51617 

38  era 

19 53339 

20 53339 

Propossd  RuIss: 

3 49886.  53139,  53565 

4 49886 

17 50594 

20 50318 

36 51893 

39  era 

20 53089 

PraocMttd  Rutos: 

20 52555 

111 51617 

40  era 

9    53044 

52  ...........50319,  50829,  51312, 

51566,  51568,  51570.  51572. 

51574,  51576.  51578,  51868, 

51869,  52044,  52050,  52055. 

52317.  52322.  52327.  52333. 
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ui 


52338,  52343.  52359,  52506, 
52511.  52517,  52522,  52527, 
52533,  52694,  52695,  52700, 
52705,  5271 1 ,  52851 ,  52857, 
52862,  52867,  53090,  53094, 
53340.  53656.  53662,  53665, 
53686 

55 53533 

60 49830,50110 

61 50110 

62 49834,  52060,  52534 

63 50110,  50116,  50504, 

52361,52537 

70 49837,  49839,  50321. 

50325,  50574,  51312,  51318, 
51581,52538,52874 

81 53094.  53106.  53665 

122 53044 

123 53044 

124 53044 

130 53044 

180 50329,  50829,  51585, 

51587,  53342,  53716,  53720 

257 53535 

258 53535 

261 50332 

271 49841,  50833 

272 53724 

403 50334 

Propossd  RuIss: 

51 50135 

52 50252,  50375,  51359, 

51619,  52367,  52560 

60 49894 

62 49895,  52077,  52561 

63 50135,50768 

70 49895,  50136,  50375, 

50378,  50379,  51359,  51360, 
51620,  51895,  52368,  52561, 
52562,  52881,  52882,  53140, 
53148,  53151,  53155,  53159. 
53163,  53167,  53170,  53174. 
53178,  53354,  53370 

89 51098 

90 51098 

91 51098 

93 50954 

94 51098 

124 52192 

136 51518 

141 50961 

142 50961 

228 51628 

257 53566 

258 53566 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896 

272 53755 

281 50963 

300 50380 

1048 51098 

1051 51098 

1065 51098 


1068 51098 

41  era 

61-250 51998 

101-46 51095 

102-39 51095 

42  era 

51d 51873 

Propossd  RuIss: 

81 50967 

82 50978 

43  era 

2560 52544 

44  era 

64 51320 

65 53112.53114.53115 

67 53117 

Pfopossd  Rutos: 

67 53182,53190 

45  era 

Ch.  V..V1 49844 

46  era 

32 r.49877 

126 53542 

47  era 

0 50833 

1 50834 

2 50834 

22 50641 

24 50841 

27 51594 

64 50841,53545 

73 50576,  50843,  51322, 

52547.  52711.  52712,  53730, 
53731 
Propossd  RuIss: 

2 51905,53191 

21 51905 

64 50139,50140 

73 50602,  50991,  51360, 

51361,  51905,  52565,  52566, 

52567,  52733,  52734,  52735, 

53192,  53755 

76 51905 

48  era 

Ch.  1 53478,  53500 

1 53479 

2 53483.  53485.  53487 

12 53483,  53487 

13 53487 

19 53492,  53500 

22 53479,53487 

32 53485 

46 53483 

52 53479,  53483,  53485, 

53487.53492 

53 53492 

202 49860 


204 49860 

211 .49660 

212 49860,  49862 

215 49862 

219 49660,  49863 

223 49864 

225 49662 

226 50504 

232 49864 

236 49860 

237 49660 

242 49660 

243 49865 

245 49660 

248 49865 

252 49860,  49862,  49864, 

49865,50504,51515 

253 49862,51515 

442 49866 

1804 53545 

1807 53545 

1808 53545 

1815 53545 

1816 53545 

1817 53545 

1819 53545 

1822 53545 

1832 53545 

1835 53545 

1836 53545 

1837 53545 

1842 53545 

1843 53545 

1844 53545 

1852 53545 

Propossd  RuIss: 

1 53314 

36 53314 

52 53050 

53 53314 

552 53193 

49  era 

27 51556 

325 49867 

355 49867 

356 49867 

360 49867 

365 49867 

366 49867 

367 49867 

370 49867 

371 49867 

372 49867 

373 49887 

374 49667 

375 49867 

376 49867 

377 49867 

378 49867 

379 49867 

381 49867 

383 49867 

384 49867 

385 49867 

386 49867 


387 49867 

388 49867 

389 49867 

390 49867 

391 49867 

392 49867 

393 49867 

395 49867 

396 49867 

397 49867 

398 49867 

399 49867 

544 53731 

572 51880 

1244 53734 

Propossd  RuIss: 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 51629.53376 

579 51907 

587 51629 

50  era 

17 50340.  51322.  51598 

18 50843 

223 50350.  52362 

230 52712 

300 53735 

600 50851 

635 53346 

660 49875.  50851.  52062 

679 50576.  50858,  52713. 

53122.  53736 
Proposed  folios: 

10 52282 

17 50383.  51362.  53573. 

53756 

20 51919.52077 

21 52077 

222 50148.  53194,  53385 

223 50148.  52567,  53194. 

53195,53385 

229 49896,  50160.  50390 

600 53575 

622 52370.  53579 

648 51000.  53575,  53769, 

53770 

660 51367 

679 49908.  51001.  52090 


IV 
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REMINDERS 

The  items  in  this  fist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarx%. 


RULES  GOING  INTO 
EFFECT  OCTOBER  24, 
2001 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Groundfish  and  king  and 
Tanner  crab;  License 
Limitation  Program; 
published  9-24-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes: 
designation  of  areas: 
Washington;  published  9-24- 
01 
Pesticides:  toterances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Diazinon,  etc  ;  published  7- 

26-01 
Modified  acrylk:  polymers; 

published  10-24-01 
Vinyl  acetate  polymers; 
published  10-24-01 
STATE  DEPARTMENT 
Visas;  immigrant  and 
nonimmigrant 
documentation: 
Visa  classification  symbols: 
table  amendments 
Correctkjn;  published  10- 
24-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Chesapeake  Bay  entrance 
and  Hampton  Roads.  VA; 
regulated  navigation  area; 
published  10-24-01 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Insurer  reporting  requirements: 
Insurers  required  to  file 
reports;  list;  published  10- 
24-01 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Papayas  grown  in — 


Hawaii;  comments  due  by 
10-29-01;  published  9-28- 
01  [FR  01-24316] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 
Phytosanitary  certifk:ates  for 

imported  fruits  and 

vegetables;  con^ments 

due  by  10-29-01; 

published  8-29-01  [FR  01- 

21809] 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
North  American  Industrial 
Classifk:ation  System; 
comments  due  by  10-29- 
01;  published  9-27-01  [FR 
01-24057] 

COMMERCE  DEPARTMENT 
Ecorramic  Analysis  Bureau 

Intemational  services  sun/eys: 
BE-20;  benchmari<  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons;  comments  due 
by  10-29-01;  published  8- 
28-01  [FR  01-21646] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fistiery  conservation  and 
management: 

West  Coast  States  and 

Western  Pacifk: 

fisheries — 

West  Coast  salmon; 
comments  due  by  10- 
29-01;  published  10-12- 
01  [FR  01-25722] 
Marine  mammals: 
Atlantic  Large  Whale  Take 

Reduction  Plan, 

comments  due  by  1 1  -2- 

01;  published  10-3-01  [FR 

01-24910] 
Incklental  taking — 

Atlantic  Large  Whale  Take 
Reductron  Plan; 
comments  due  by  10- 
31-01;  published  10-1- 
01  [FR  01-24590] 

Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-1- 
01.  published  10-2-01 
[FR  01-24541] 
Protected  species  special 

exceptkjn  permits; 

comments  due  by  11-2- 

01;  published  8-22-01  [FR 

01-21091] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  and  trademartt  cases: 


Registration  applk:ations  and 
other  documents; 
electronk:  submissk>n; 
comments  due  by  10-29- 
01 ;  published  8-30-01  [FR 
01-21878] 

DEFENSE  DEPARTMENT 

Military  justice: 
Legal  assistance  matters; 
military  testamentary 
instruments,  powers  of 
attorney,  and  advance 
medical  directives; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21635] 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Energy  conservatun 
standards— 
Commericial  unitary  air 
conditioners  and  heat 
pumps;  comments  due 
by  11-1-01;  published 
9-27-01  [FR  01-24226] 

ENERGY  DEPARTMENT 
Federal  Erwrgy  Regulatory 
Commission 

Practice  and  procedure: 
Electronic  service  of 
documents;  comments 
due  by  11-2-01;  published 
10-4-01  [FR  01-24801] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  11-1-01;  published 
10-2-01  [FR  01-24596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24707] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24708] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24064] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24065) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Rhode  Island;  comments 
due  by  10-31-01; 
published  10-1-01  [FR 
01-24254] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
Rhode  Island;  comments 

due  by  10-31-01; 

published  10-1-01  [FR 

01-24253] 
Vermont;  comments  due 

by  10-29-01;  published 

9-28-01  [FR  01-24381] 
Virginia;  comments  due 

by  11-2-01;  published 

10-3-01  [FR  01-24714] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
01-24709] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
01-24710] 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Industrial-commercial- 
institutional  steam 
ger>erating  units; 
comments  due  by  10-31- 
01;  published  10-1-01  [FR 
01-24074] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performarx:e  for  new 
statk>nary  sources: 
Industrial-commercial- 
institutional  steam 
generating  units; 
comments  due  t>y  10-31- 
01;  published  10-1-01  [FR 
01-24075) 
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Air  programs:  approval  and     - 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Texas;  comments  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24215] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Texas:  comments  dOe  by 
10-31-01:  published  10-1- 
01  [FR  01-24214] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Delaware;  comments  due  by 
11-1-01;  published  10-2- 
01  [FR  01-24202] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  auttiority 
delegations: 
Delaware:  comments  due  by 

11-1-01;  published  10-2- 

01  [FR  01-24201) 
Air  quality  implementation 
plans;  appnsval  and 
promulgation;  various 
States: 
Arizona:  comments  due  by 

11-1-01:  published  10-2- 

01  [FR  01-24203) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans:  approval  and 
promulgation;  various 
States: 

California:  comments  due  by 
11-2-01;  published  10-3- 
01  [FR  01-24483) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

California;  comnr>ents  due  by 
11-2-01;  published  10-3- 
01  [FR  01-24484) 
Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  t>y 
10-31-01;  published  10-1- 
01  [FR  01-24195) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttiorizations: 
Missouri;  comments  due  by 
10-31-01:  published  10-1- 
01  [FR  01-24194] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 


Identification  and  listir>g — 
Mixture  and  derived-from 
rules;  treatment, 
storage,  or  disposal; 
comments  due  by  11-2- 
01;  published  10-3-01 
[FR  01-24068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identificatkm  and  listing — 
Mixture  rule  revisions; 
comments  due  by  11-2- 
01;  published  10-3-01 
[FR  01-24073] 
Solid  wastes: 
Products  containing 
recovered  materials; 
comprehensive 
procurement  guideline; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21567] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingerx:y 
plan- 
National  priorities  list 
update;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24486) 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 

Biokjgical  pollutants  in 
ambient  water; 
analytk:al  metfxxte: 
comments  due  t>y  10- 
29-01;  published  8-30- 
01  [FR  01-21813] 
Water  supply: 
r4ational  primary  drinking 
water  regulations — 

Arsenk:;  compliance  and 
new  source 
contaminants 
monitoring;  clarifications; 
comments  due  by  10- 
31-01;  published  7-19- 
01  [FR  01-18093] 

Arsenk:;  compliance  and 

new  source 

contaminants 

monitoring;  clarifk:ations; 

correctHXi;  comments 

due  by  10-31-01; 

published  8-16-01  [FR 

01-20773] 
Arsenk:;  compliarK:e  and 

new  source 

contaminants 

monitoring;  darificatkKis; 

comments  due  by  10- 

31-01;  published  10-5- 

01  [FR  01-25047) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 

In-regkxi  interexcfiange 
sendees  provided  by 


incumbent  independent 
k>cal  exchange  carriers;' 
special  affiliate 
requirements;  biennial 
regulatory  review; 
comments  due  by  11-1- 
01;  published  10-2-01  [FR 
01-24569] 

Telecommunk:ations  carriers' 
use  of  customer 
proprietary  networtc  and 
other  customer 
infomiatkKi;  rwn- 
accounting  safeguards 
implementatkxi;  comments 
due  by  11-1-01;  published 
10-2-01  [FR  01-24570) 
Digital  television  stations;  table 

of  assignments: 

Minr>esota;  comments  due 
by  10-29-01;  published  9- 
14-01  [FR  01-23055) 

Pennsyfvania:  comments 
due  by  10-29-01; 
published  9-14^1  [FR  01- 
23054] 

South  Carolirui;  comments 

due  by  10-29-01; 

published  9-14-01  [FR  01- 

23059] 
Radio  stations;  table  of 
assignments: 
Tennessee;  comments  due 

by  10-29-01;  published  9- 

18-01  [FR  01-23183] 
Texas;  comments  due  by 

10-29-01;  published  9-16- 

01  [FR  01-23184) 

Various  States:  comnr)ents 
due  by  10-29-01; 
published  9-18-01  [FR  01- 
23185) 

FEDERAL  HOUSING 
RNANCE  BOARD 

Affordable  Housing  Program; 

amendments;  comments  due 

by  11-2-01;  published  10-3- 

01  [FR  01-24586) 
Federal  home  loan  bank 

system: 

Multiple  Federal  home  k>an 
bank  memberships; 
comments  due  by  11-2- 
01;  published  10-3-01  [FR 
01-24588] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling— 

Allergens  presence  and 
labeling  in  foods: 
meeting;  comments  due 
by  10-29-01;  published 
7-25-01  [FR  01-18617) 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operatkxis: 


Pipeline  modifications  and 
repairs;  safety  measures 
and  procedures; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21601] 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Aliens: 
Labor  certifk:ation  and 
petitkxi  process  for 
temporary  employment  of 
nonimmigrant  aliens  in 
U.S.  agriculture;  fee 
structure  modifk:atk>n; 
comments  due  by  10-29- 
01;  published  9-27-01  [FR 
01-24207) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisitk>n  regulatkxis: 
Broad  agency 
announcements,  safety 
and  risk-based 
management,  comments 
due.  by  10-30-01; 
published  8-31-01  [FR  01- 
21994] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Prompt  corrective  actkxi  and 
insurance  requirements — 
Financial  and  Statistk:al 
Reports;  filing 
requirements;  comments 
due  by  11-1-01; 
published  8-3-01  [FR 
01-19101] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

IrxJian  Gaming  Regulatory  Act 

Environment.  puWe  health. 

and  safety;  comments  due 

by  10-31-01;  published 

10-2-01  [FR  01-24465] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulatk)ns 
review;  comments  due  by 
10-29-01;  published  8-30-01 
[FR  01-21718] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta;  comments  due  by 
10-29-01;  published  8-30- 
01  [FR  01-21748) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p  A  ;  comments 
due  by  10-29-01. 
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published  8-29-01  [FR  01- 

21219] 
Boeing;  comments  due  by 

10-29-01;  published  8-29- 

01  [FR  01-21488] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Alrwortbiness  directives: 
Eurocopter  France; 

comments  due  by  10-29- 

01;  published  8-29-01  [FR 

01-21753] 
EXTRA  Flugzeugbau  GmbH; 

comments  due  by  10-31- 

01;  published  9-26-01  [FR 

01-24024] 
Fairchild;  comments  due  by 

10-29-01;  published  8-21- 

01  [FR  01-20941] 
Pratt  &  Whitney;  comments 

due  by  10-29-01; 

published  8-30-01  [FR  01- 

21895] 
Raytheon;  comments  due  t>y 

10-31-01;  published  8-27- 

01  [FR  01-21498] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 


Special  conditions- 
Dassault  Aviation  Mystere- 
Falcon  50  airplanes; 
comments  due  by  10- 
29-01;  published  9-27- 
01  [FR  01-24219] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-29-01;  published 
8-29-01  [FR  01-21825] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  11-1-01;  published 
9-24-01  [FR  01-23780] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Constructive  and  property 

transfers  to  third  party  on 

behalf  of  spouse; 

comments  due  by  11-1- 

01;  published  8-3-01  [FR 

01-19224] 
Tax  shelter  mles  list; 

modification;  comments 

due  by  10-31-01; 


published  8-7-01  [FR  01- 
19616] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  Is  also 
available  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tfie  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


HJ.  Res.  69/P.L.  107-53 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2002,  and  for  other 
purposes.  (Oct.  22,  2001;  115 
Stat.  269) 

Last  List  October  18,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  o<  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcenfients.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


W*»ekly  Omipiialion  of 

Presidential 
Documents 


Mondn-  Umun'  13  IM7 

VuluiiM*  33— Nimtbvi  2 
Pjge7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  ttie 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Procsssing  Code: 

*  5420 


Charge  your  order. 
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Ptione  your  orders  (202)  512-1800 
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Federal  Register 

Vol.  66.  No.  207 

Thursday,  October  25,  2001 

Tide  3— 

The  President 


Presidential  Documents 


Proclamation  7487  of  October  19,  2001 
National  Forest  Products  Week,  2001 


By  the  President  of  the  United  States  of  America 

^  A  Proclamation 

Our  Nation  has  been  blessed  with  and  sustained  by  its  many  natural  re- 
sources. Among  these  resources,  one  that  has  provided  us  with  both  vital 
products  and  much  enjoyment  is  America's  forestland. 

Throughout  o'ar  Nation's  history,  our  forests  have  provided  paper  products, 
construction  materials  for  dwellings  and  furniture,  and  fuel  for  warmth 
and  cooking.  Timbers  harvested  from  our  lands  have  been  fundamental 
to  the  growth  and  expansion  of  America.  Although  our  reliance  on  our 
forests  has  changed  during  the  last  century,  they  continue  to  remain  an 
invaluable  resource. 

The  beautiful  cherry  wood  of  Pennsylvania,  the  mighty  oaks  of  the  Midwest, 
the  pines  of  the  South,  and  the  firs  of  the  West  are  loved  by  millions 
of  Americans,  who  find  solace  and  relaxation  in  camping,  hiking,  and  enjoy- 
ing recreational  activities  among  these  trees.  And  for  many  Americans  work- 
ing in  the  construction,  manufacturing,  and  recreation  industries,  our  forests 
represent  economic  security  for  their  families  and  communities.  They  serve 
as  important  ecosystems,  sheltering  and  feeding  wildlife,  protecting  soil, 
and  purifying  water  and  air.  Our  timberlands  also  serve  as  an  important 
symbol  of  om-  Nation's  beauty  and  economic  strength.  Now.  more  than 
ever,  we  have  a  responsibility  to  ensure  that  they  remain  healthy  and  produc- 
tive. 

By  working  together  to  develop  and  promote  sensible  policies,  we  can  achieve 
success  in  protecting  these  natural  resources  and  pristine  areas.  My  Adminis- 
traUon  will  work  closely  with  Federal,  State,  and  local  officials,  as  well 
as  private  landowners  to  encourage  sustainable  land  management  techniques, 
utilize  the  latest  in  scientific  research,  foster  local  stewardship  of  resources, 
and  support  innovative  methods  of  pollution  control.  If  we  remain  vigilant, 
our  forests  will  provide  products,  recreation,  clean  air,  clean  water,  and 
wildlife  habitat  for  generations  to  come. 

In  recognition  of  the  economic,  environmental,  and  recreational  importance 
of  our  forests,  the  Congress,  by  Public  Law  86-753  (36  U.S.C.  123).  has 
designated  the  week  be^iiming  on  the  third  Simday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  21  through  October  27,  2001,  as 
National  Forest  Products  Week.  I  call  upon  all  Americans  to  observe  that 
week  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  nineteenth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agertcy 

7CFRPart723 

Release  of  Burley  Tobacco  Farmer's 
Warehouse,  Receiving  Station  and 
Dealer  Designations  to  Warehouse 
Operators,  Receiving  Station  Buying 
Companies  and  Dealers 

agency:  Cominodity  Credit  Corporation, 
USDA. 

action:  Notice  of  Intent  to  Release 
Designation  Records  and  Opportunity  to 
Opt  Out  of  the  Release. 

SUMMARY:  This  document  annoimces  the 
intention  of  the  Secretary  of  Agriculture 
to  release  the  burley  tobacco  farm 
designation  information,  which 
includes,  but  is  not  limited  to,  the  farm 
serial  number,  operator's  name  and 
address  and  pounds  designated  to  a 
specific  market  location;  and  provides 
notice  of  the  method  in  which 
interested  parties  can  opt  out  of  that 
release.  The  release  will  be  to  the 
designated  warehouse  operator, 
receiving  station  buying  company  or 
dealer  in  order  to  facilitate  an  orderly 
marketing  of  the  2001  crop  of  burley 
tobacco. 

DATES:  Submit  Request  to  Opt  Out  of 
Release  October  30,  2001. 
ADDRESSES:  Notices  should  be  mailed  to 
Misty  Jones,  Farm  Service  Agency 
(FSA),  Tobacco  and  Peanuts  Division, 
STOP  0514, 1400  hidependence 
Avenue,  SW.,  Washin^on,  DC  20250- 
0514. 

FOR  FURTHER  INFORMATION  CONTACT: 
Misty  L.  Jones,  telephone  number  (202) 
720-0200  or  via  e-mail  at 

TOB Comments@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
marketing  quota  program  is  provided  for 
in  Section  319  of  the  Agricultimd 
Adjustment  Act  of  1938,  as  amended. 


and  is  a  program  in  which  Federal 
marketing  quotas  are  established  for 
burley  tobacco.  Tobacco  fanners  who 
filed  market  designation  information 
were  asked  to  provide  the  Farm  Service 
Agency  (FSA)  the  exact  market  location 
and  the  poimdage  of  burley  tobacco  that 
would  be  offered  for  sale  at  each 
respective  location. 

In  order  to  facilitate  an  orderly 
marketing  of  such  commodity  FSA 
collected  information  to  be  used  in 
scheduling  Federal  graders  at  auction 
warehouses  and  to  provide  Uke 
information  to  nonauction  receiving 
stations  and  dealers  and  auction 
warehouse  operators  for  marketing 
scheduling  purposes.  So  that  affected 
parties  may  efficiently  and 
expeditiously  make  arrangements  for 
the  2001  burley  tobacco  marketing 
season  FSA  will  release  information 
collected  after  October  30.  2001.  The 
release  will  be  made  to  any  person 
asking  for  the  information.  This  will 
help  warehouse  operators  schedule 
sales  in  a  manner  that  will  assist 
fanners,  the  warehouse  operators  and 
inspectors.  This  can  also  avoid 
difficulties  for  the  farmer  with  regard  to 
private  contracts  for  sale.  Because  this 
information  can  provide  much  needed 
help  to  market  locations,  the  Secretary 
intends  to  provide  the  information  to 
the  warehouse  operators,  receiving 
station  buying  companies,  dealers  and 
others  as  may  request  the  information 
that  is  not  confidential,  except  in  the 
case  of  those  parties  who  wish  to  opt 
out  of  the  release.  Those  who  wish  to 
opt  out  of  the  release  should  send  notice 
in  writing  of  their  election  to  Misty 
Jones,  Farm  Service  Agency,  Tobacco 
and  Peanuts  Division,  STOP  0514, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0514.  Such 
notice  must  be  received  by  October  30, 
2001. 

The  Agency  does  not  expect  many 
exemption  requests. 

Signed  at  Washington,  DC  on  October  16, 
2001. 

lames  R.  Little, 

Administrator,  Farm  Service  Agency,  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

IFR  Doc.  01-26947  Filed  10-22-01;  4:41  pm) 
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DEPARTIAENT  OF  AGRICULTUPE 
Agricultural  Marketing  Service 
7  CFR  Part  989 

[Dock*!  No.  FV01-M9^  RR] 

Raisins  Produced  From  Grapes  Grown 
In  CalHomla;  Hnal  Free  and  Reserve 
Percentages  for  2000-01  Crop  Natural 
(SunKlried)  Seedless  and  Zante 
Currant  Raisins 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agricultiu*  (Department)  is  adopting,  as 
a  final  rule,  without  change,  an  interim 
final  rule  that  established  final  volume 
regulation  percentages  for  2000-01  crop 
Natural  (sun-dried)  Seedless  raisins 
(Naturals)  and  Zante  Currant  raisins 
(Zantes)  covered  under  the  Federal 
marketing  order  for  California  raisins 
(order).  The  order  regulates  the  handling 
of  raisins  produced  from  grapes  grown 
in  California  and  is  locally  administered 
by  the  Raisin  Administrative  Committee 
(Committee).  The  volume  regulation 
percentages  are  53  percent  free  and  47 
percent  reserve  for  Naturals,  and  83 
percent  free  and  17  percent  reserve  for 
Zantes.  The  percentages  are  intended  to 
help  stabilize  raisin  supplies  and  prices, 
and  strengthen  market  conditions. 
EFFECTIVE  DATE:  November  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B.  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S.  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
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720-8938,  or  E-mail: 
Jay.GueTber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  provisions  now 
in  effect,  final  free  and  reserve 
percentages  may  be  established  for 
raisins  acquired  by  handlers  during  the 
crop  year.  This  rule  continues  in  effect 
final  free  and  reserve  percentages  for 
Natiu^s  and  Zantes  for  the  2000-01 
crop  year,  which  began  August  1,  2000, 
and  ended  July  31,  2001.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  rvding  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  continues  in  effect  final 
volume  regulation  percentages  for  2000- 
01  crop  Naturals  and  Zantes  which  were 
established  through  an  interim  final  rule 
published  on  August  1,  2001,  in  the 
Federal  Register  (66  FR  39623).  The 
volume  regulation  percentages  are  53 
percent  free  and  47  percent  reserve  for 
Naturals  and  83  percent  free  and  1 7 
percent  reserve  for  Zantes.  Free  toimage 
raisins  may  be  sold  by  handlers  to  any 
market.  Reserve  raisins  must  be  held  in 
a  pool  for  the  account  of  the  Committee 


and  are  disposed  of  through  various 
programs  authorized  under  the  order. 
For  example,  reserve  raisins  may  be  sold 
by  the  Conunittee  to  handlers  for  free 
use  or  to  replace  part  of  the  free  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop;  or  disposed  of  in 
other  outlets  not  competitive  with  those 
for  free  tonnage  raisins,  such  as 
government  piuchase,  distilleries,  or 
animal  feed. 

The  volume  regulation  percentages 
are  intended  to  help  stabilize  raisin 
supplies  and  prices,  and  strengthen 
market  conditions.  Final  percentages 
were  unanimously  recommended  by  the 
Committee  on  January  12,  2001. 

Computation  of  Trade  Demands 

Section  989.54  of  the  order  prescribes 
procedures  and  time  frames  to  be 
followed  in  establishing  volume 
regulation.  This  includes  methodology 
used  to  calculate  percentages.  Pursuant 
to  §  989.54(a)  of  the  order,  the 
Committee  met  on  August  15,  2000,  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  Trade  demand  is 
computed  using  a  formula  specified  in 
the  order  and,  for  each  varietal  type,  is 
equal  to  90  percent  of  the  prior  year's 
shipments  of  free  tonnage  and  reserve 
tonnage  raisins  sold  for  bee  use  into  all 
market  outlets,  adjusted  by  subtracting 
the  carryin  on  August  1  of  the  current 
crop  year,  and  adding  the  desirable 
carryout  at  the  end  of  that  crop  year.  As 
specified  in  §  989.154(a),  the  desirable 
carryout  for  each  varietal  type  is  equal 
to  a  5-year  rolling  average,  dropping  the 
high  and  low  figures,  of  free  tormage 
shipments  during  the  months  of  August, 
September,  and  October.  In  accordance 
with  these  provisions,  the  Committee 
computed  and  aimounced  2000-01 
trade  demands  for  Naturals  and  Zantes 
at  233,344  tons  and  4,290  tons, 
respectively,  as  shown  below. 

Computed  Trade  Demands 

[Natural  condition  tons] 


Naturals 

Zantes 

Prior  year's  shipments 

264,619 

4,635 

Multiplied  by  90  perpent  .. 

0.90 

0.90 

Equals  adjusted  base 

238,157 

4,172 

Minus  carry-in  inventory  .. 

97,109 

1.109 

Plus  desirable  canyout .... 

92,296 

1,227 

Equals  computed  trade 

demand 

233,344 

4,290 

Computation  of  Preliminary  Volume 
Regulation  Percentages 

As  required  under  §  989.54(b)  of  the 
order,  the  Committee  met  on  October  4, 
2000,  and  announced  a  preliminary 
crop  estimate  of  427,394  tons  for 
Naturals.  Naturals  are  the  major  varietal 
type  of  California  raisin.  This  estimate 
was  about  27  percent  higher  than  the 
10-year  average  of  336,766  tons. 
Combining  the  carryin  inventory  of 
97,109  tons  with  the  427,394-ton  crop 
estimate  resulted  in  a  total  available 
supply  of  524,503  tons,  which  was 
significantly  higher  (about  125  percent) 
than  the  233,344-ton  trade  demand. 
Thus,  the  Committee  determined  that 
volume  regulation  for  Natujals  was 
warranted.  The  Committee  announced 
preliminary  free  and  reserve  percentages 
for  Naturals  which  released  65  percent 
of  the  computed  trade  demand  since  the 
field  price  (price  paid  by  handlers  to 
producers  for  their  free  tonnage  raisins) 
had  not  yet  been  established.  The 
preliminary  percentages  were  35 
percent  free  and  65  percent  reserve. 

Also  at  its  October  4,  2000,  meeting, 
the  Committee  annovmced  a  preliminary 
crop  estimate  for  Zantes  at  4,828  tons, 
which  was  comparable  to  the  10-year 
average  of  4,447  tons.  Combining  the 
carry-in  inventory  of  1,109  tons  with  the 
4,828-ton  crop  estimate  resulted  in  a 
total  available  supply  of  5,937  tons. 
With  the  estimated  supply  about  38 
percent  greater  than  the  4,290-ton  trade 
demand,  the  Committee  determined  that 
volume  regulation  for  Zantes  was 
warranted.  The  Committee  announced 
preliminary  percentages  for  Zantes 
which  released  65  percent  of  the 
computed  trade  demand  since  field 
price  had  not  yet  been  established.  The 
preliminary  percentages  were  58 
percent  free  and  42  percent  reserve. 

In  addition,  preliminary  percentages 
were  also  annoimced  for  Dipped 
Seedless  and  Other  Seedless  raisins. 
The  Committee  ultimately  determined 
that  volume  regulation  was  only 
warranted  for  Naturals  and  Zantes.  As 
in  past  seasons,  the  Committee 
submitted  its  marketing  policy  to  the 
Department  for  review. 

Computation  of  Final  Volume 
Regulation  Percentages 

Pursuant  to  §  989.54(c)  and  (d)  of  the 
order,  the  Committee  met  on  January  12, 
2001,  and  recommended  interim 
percentages  for  Naturals  and  Zantes  to 
release  slightly  less  than  their  full  trade 
demands.  Specifically,  interim 
percentages  were  recommended  for 
Naturals  at  52.75  percent  bee  and  47.25 
percent  reserve,  and  for  2^ante8  at  82.75 
percent  free  and  17.25  percent  reserve. 
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The  Department  reviewed  the 
Committee's  recommendation  for 
interim  percentages  in  light  of  imusual 
circumstances  facing  the  industry.  Field 
prices  for  Natiirals  and  Zantes  are 
negotiated  between  the  Raisin 
Bargaining  Association  (RBA)  and 
handlers,  and  are  usually  set  in  October. 
For  the  first  time  ever,  price 
negotiations  proceeded  to  arbitration,  a 
process  that  occurred  between  April 
30— May  2,  2001.  The  Committee's 
rationale  for  recommending  interim 
percentages  in  January,  prior  to  the 
establishment  of  field  prices,  was  that 
the  industry  was  proceeding  to  binding 
arbitration,  and  that  field  prices  would 
be  set  through  this  process. 

In  reviewing  the  Committee's 
recommendation  regarding  interim 
percentages,  the  Department  considered 
the  fact  that  volume  regulation  under 
the  order  is  linked  to  the  establishment 
of  field  prices.  Preliminary  percentages 
release  85  percent  of  the  trade  demand 
if  field  prices  have  been  set,  but  only  65 
percent  if  they  have  not.The  order  also 
permits  preliminary  and  interim 
percentages  to  be  implemented  through 
announcements  by  the  Committee,  but 
final  percentages  must  be  established  by 
the  Department  through  informal 
rulemaking. 

While  preliminary  percentages  were 
designed  to  release  65  percent  of  the 
trade  demand  imtil  field  price  is  set,  the 
order  does  not  contemplate  and 
provides  no  contingency  for  the  failiue 
to  set  prices  by  mid-February.  The 
rulemaking  record  indicates  that  the 
quantity  of  tonnage  released  at  the  65- 
percent  level  would  be  sufficient  to 
supply  market  needs  through  February, 
but  does  not  address  restrictions  after 
February  15.  The  Department  does  not 
support  marketing  order  regulations  that 
restrict  supplies  to  the  point  where 
market  needs  are  not  met.  This  would 
negatively  impact  the  industry  as  a 
whole.  Thus,  on  March  15,  2001,  the 
Department  approved  the  establishment 
of  interim  percentages  for  Naturals  and 
Zantes. 

At  its  January  2001  meeting,  the 
Committee  also  recommended  final 
percentages  to  release  the  full  trade 
demands  for  Naturals  and  Zantes,  once 
field  prices  were  set  through  arbitration. 
Field  prices  were  established  on  May  2, 
2001.  Final  percentages  compute  to  53 
percent  free  and  47  percent  reserve  for 
Naturals,  and  83  percent  free  and  1 7 
percent  reserve  for  Zantes. 

Both  the  interim  and  final  percentage 
computations  were  based  on  revised 
crop  estimates  of  440,000  tons  for 
Naturals  and  5,160  tons  for  Zantes.  The 
Committee's  calculations  to  arrive  at 


final  percentages  for  Naturals  and 
Zantes  are  shown  in  the  table  below: 

Final  Volume  Regulation 
Percentages 

[Natural  condition  tons] 


Naturals 

Zantes 

Trade  demand 

233  344 

4,290 
5.160 

Divided  by  crop  estimate 

440,000 

Equals  free  percentage  ... 

53 

83 

100  minus  free  percent- 

age equals  resen«  per- 

centage   

47 

17 

In  addition,  the  Department's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
(GuideUnes)  specify  that  110  percent  of 
recent  years'  sales  should  be  made 
available  to  primary  markets  each 
season  for  marketing  orders  utilizing 
reserve  pool  authority.  This  goal  was 
met  for  Natiuals  and  Zantes  by  the 
estabUshment  of  final  percentages 
which  released  100  percent  of  the  trade 
demand  and  the  offer  of  additional 
reserve  raisins  for  sale  to  handlers  under 
the  "10  plus  10  offers."  As  specified  in 
§  989.54(g),  the  10  plus  10  offers  are  two 
offers  of  reserve  pool  raisins  which  are 
made  available  to  handlers  during  each 
season.  For  each  such  offer,  a  quantity 
of  reserve  raisins  equal  to  10  percent  of 
the  prior  year's  shipments  is  made 
available  for  free  use.  Handlers  may  sell 
their  10  plus  10  raisins  to  any  market. 

The  "10  plus  10  offers"  were  held  for 
both  Naturals  and  Zantes  in  May  2001. 
For  Naturals,  a  total  of  52,924  tons  was 
made  available  to  raisin  handlers,  and 
22,091  tons  were  purchased.  Adding  the 
22,091  tons  of  10  plus  10  raisins 
purchased  to  the  233,344-ton  trade 
demand  Rgare,  plus  97,109  tons  of 
1099-2000  carryin  inventory,  equates  to 
about  352,544  tons  of  natural  condition 
raisins,  or  about  330,300  tons  of  packed 
raisins,  that  were  made  available  for  free 
use,  or  to  the  primary  market.  This  is 
133  percent  of  the  quantity  of  Natiuals 
shipped  during  the  199^2000  crop  year 
(264,619  natural  condition  tonror 
247,925  packed  tons). 

For  Zantes,  824  tons  were  made 
available  to  handlers  through  10  plus  10 
offers.  This  quantity  is  less  than  the 
amoimt  specified  in  the  order  (927 
tons).  Although  927  tons  were  not 
available,  all  of  the  reserve  raisins 
available  were  offered  to  and  purchased 
by  handlers  for  free  use  through  the  10 
plus  10  offers.  Adding  the  824  tons  of 
10  plus  10  raisins  to  Uie  4,290-ton  trade 
demand  figure,  plus  1,109  tons  of  1999- 
2000  carryin  inventory  equates  to  6,223 
tons  natural  condition  raisins,  or  about 
5,543  tons  of  packed  raisins,  that  were 


made  available  for  free  use,  or  to 
primary  markets.  This  is  134  percent  of 
the  quantity  of  Zantes  shipped  during 
the  199&-2000  crop  year  (4,635  tons 
natural  condition  tons  or  4,129  tons 
packed  tons). 

In  addition  to  the  10  plus  10  offers. 
§  989.67(j)  of  the  order  provides 
authority  for  sales  of  reserve  raisins  to 
handlers  under  certain  conditions  such 
as  a  national  emergency,  crop  failure, 
change  in  economic  or  marketing 
conditions,  or  if  free  tonnage  shipments 
in  the  cvurent  crop  year  exceed 
shipments  of  a  comparable  period  of  the 
prior  crop  year.  Such  reserve  raisins 
may  be  sold  by  handlers  to  any  market. 
When  implemented,  the  additional 
offers  of  reserve  raisins  make  even  more 
raisins  available  to  primary  markets 
which  is  consistent  with  the 
Department's  GuideUnes. 

Final  Regulatory  Flexibility  Analysis 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  imder  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annua]  receipts 
of  less  than  $5,000,000,  and  small 
agricultiu^l  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  aimual  sales 
estimated  to  be  at  least  $5,000,000.  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  non-agricultural  sources.  No  more 
than  7  handlers,  and  a  majority  of 
producers,  of  California  raisins  may  be 
classified  as  small  entities,  excluding 
receipts  from  non-agrictiltural  sources. 

Since  1949,  the  California  raisin 
industry  has  operated  under  a  Federal 
marketing  order.  The  order  contains 
authority  to,  among  other  things,  limit 
the  portion  of  a  given  year's  crop  that 
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can  be  marketed  freely  in  any  outlet  by 
raisin  handlers.  This  volume  control 
mechanism  is  used  to  stabilize  supplies 
and  prices  and  strengthen  market 
conditions. 

Pursuant  to  §  989.54(d)  of  the  order, 
this  rule  continues  in  effect  final 
volume  regulation  percentages  for  2000- 
01  crop  Natural  and  Zante  raisins.  The 
volume  regulation  percentages  are  53 
percent  free  and  47  percent  reserve  for 
Naturals  and  83  percent  free  and  17 
percent  reserve  for  Zantes.  Free  tonnage 
raisins  may  be  sold  by  handlers  to  any 
market.  Reserve  raisins  must  be  held  in 
a  pool  for  the  account  of  the  Committee 
and  are  disposed  of  through  certain 
programs  authorized  under  the  order. 

Volume  regulation  was  warranted  for 
2000-01  crop  Naturals  because  the  final 
crop  estimate  of  440,000  tons  combined 
with  the  1999-2000  carryin  inventory  of 
97,109  tons,  plus  41,395  tons  of  1999- 
2000  reserve  raisins  released  for  free  use 
through  an  export  program,  resulted  in 
a  total  available  supply  of  578,504  tons, 
which  was  almost  150  percent  higher 
than  the  233.344-ton  trade  demand. 
Volume  regulation  was  warranted  for 
2000-01  Zantes  because  the  final  crop 
estimate  of  5.160  tons  combined  with 
the  carryin  inventory  of  1,109  tons 
resulted  in  a  total  available  supply  of 
6,269  tons,  which  was  about  46  percent 
higher  than  the  4,290-ton  trade  demand. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  regulation  procedures.  These 
procedures  have  helped  the  industry 
address  its  marketing  problems  by 
keeping  supplies  in  balance  with 
domestic  and  export  market  needs,  and 
strengthening  market  conditions.  The 
current  volimie  regulation  procedures 
fully  supply  the  domestic  and  export 
markets,  provide  for  market  expansion, 
and  help  prevent  oversupplies  in  the 
domestic  market. 

Raisin  grapes  are  a  perennial  crop,  so 
production  in  any  year  is  dependent 
upon  plantings  made  in  earlier  years. 
The  sun-drying  method  of  producing 
raisins  involves  considerable  risk 
because  of  variable  weather  patterns. 

Even  though  the  product  and  the 
industry  are  viewed  as  mature,  the 
industry  has  experienced  considerable 
change  over  the  last  several  decades. 
Before  the  1975-76  crop  year,  more  than 
50  percent  of  the  raisins  were  packed 
and  sold  directly  to  consumers.  Now, 
over  60  percent  of  raisins  are  sold  in 
bulk.  This  means  that  raisins  are  now 
sold  to  consumers  mostly  as  an 
ingredient  in  another  product  such  as 
cereal  and  baked  goods.  In  addition,  for 
a  few  years  in  the  early  1970"s.  over  50 
percent  of  the  raisin  gra{>e8  were  sold  to 
the  wine  market  for  crushing.  Since 


then,  the  percent  of  raisin-variety  grapes 
sold  to  the  wine  industry  has  decreased. 
California's  grapes  are  classified  into 
three  groups — table  grapes,  wine  grapes, 
and  raisin-variety  grapes.  Raisin-variety 
grapes  are  the  most  versatile  of  the  three 
types.  They  can  be  marketed  as  fresh 
grapes,  crushed  for  juice  in  the 
production  of  wine  or  juice  concentrate, 
or  dried  into  raisins.  Annual 
fluctuations  in  the  fresh  grape,  wine, 
and  concentrate  markets,  as  well  as 
weather-related  factors,  cause 
fluctuations  in  raisin  supply.  This  type 
of  situation  introduces  a  certain  amount 
of  variability  into  the  raisin  market. 
Although  the  size  of  the  crop  for  raisin- 
variety  grapes  may  be  known,  the 
amouint  dried  for  raisins  depends  on  the 
demand  for  crushing.  This  makes  the 
marketing  of  raisins  a  more  difficult 
task.  These  supply  fluctuations  can 
result  in  producer  price  instability  and 
disorderly  market  conditions. 

Volume  regulation  is  helpful  to  the 
raisin  industry  because  it  lessens  the 
impact  of  such  fluctuations  and 
contributes  to  orderly  marketing.  For 
example,  producer  prices  for  Naturals 
have  remained  fairly  steady  between  the 
1992-93  through  the  1997-98  seasons, 
although  production  has  varied.  As 
shown  in  the  table  below,  during  those 
years,  production  varied  from  a  low  of 
272,063  tons  in  1996-97  to  a  high  of 
387,007  tons  in  1993-94,  or  about  42 
percent.  According  to  Conmiittee  data, 
the  total  producer  retiun  per  ton  during 
those  years,  which  includes  proceeds 
from  both  free  tonnage  plus  reserve  pool 
raisins,  has  varied  frtim  a  low  of  $901 
in  1992-93  to  a  high  of  $1,049  in  1996- 
97,  or  16  percent.  Total  producer  prices 
for  the  1998-99  and  1999-2000  seasons 
increased  significantly  due  to  back-to- 
back  short  crops  during  those  years. 

Natural  Seedless  Producer 
Prices 


Crop  year 

Produc- 
tion' 

Producer 
prices 

1999-2000  

1998-99      

299.910 
240,469 
382.448 
272.063 
325,911 
378.427 
387.007 
371,516 

2$1.211.25 
31.290.00 

1997-98  

1996-97 

946.52 
1,049.20 

1995-96  

1,007.19 

1994-95  

928.27 

1993-94   

904.60 

1992-93  

901.41 

'  Natural  corxlition  tons. 

2  Return  to-date.  reserve  pool  still  open. 

3  No  volume  regulation. 

There  are  essentially  two  broad 
markets  for  raisins — domestic  and 
export.  In  recent  years,  both  export  and 
domestic  shipments  have  been 
decreasing.  Domestic  shipments 


decreased  from  a  high  of  204,805 
packed  tons  during  the  1990-91  crop 
year  to  a  low  of  156,325  packed  tons  in 
1999-2000.  In  addition,  exports 
decreased  bom  114,576  packed  tons  in 
1991-92  to  91,599  packed  tons  in  the 
1999-2000  crop  year. 

In  addition,  the  per  capita 
consumption  of  raisins  has  declined 
bom  2.07  pounds  in  1988  to  1.62 
pounds  in  1999.  This  decrease  is 
consistent  with  the  decrease  in  the  per 
capita  consumption  of  dried  fruits  in 
general,  which  is  due  to  the  increasing 
availability  of  most  types  of  fresh  fruit 
through  out  the  year. 

While  the  overall  demand  for  raisins 
has  been  decreasing  (as  reflected  in  the 
decline  in  conunercial  shipments), 
production  has  been  increasing.  The 
production  of  dried  raisins  reached  an 
all-time  high  of  an  estimated  440,000 
tons  in  the  2000-01  crop  year.  This 
large  crop  was  preceded  by  two  short 
crop  years;  production  was  240,469  tons 
in  1998-99  and  299,910  tons  in  1999- 
2000.  Productioft  for  the  2000-01  crop 
year  soared  to  a  record  level  because  of 
increased  bearing  acreage  and  yields. 

The  order  permits  the  industry  to 
exercise  supply  control  provisions, 
which  allow  for  the  establishment  of 
free  and  reserve  percentages,  and 
establishment  of  a  reserve  pool.  One  of 
the  primary  purposes  of  establishing 
free  and  reserve  percentages  is  to 
equilibrate  supply  and  demand.  If  raisin 
markets  are  over-supplied  with  product, 
grower  prices  will  decline. 

Raisins  are  generally  marketed  at 
relatively  lower  price  levels  in  the  more 
elastic  export  market  than  in  the  more 
inelastic  domestic  market.  This  results 
in  a  larger  volume  of  raisins  being 
marketed  and  enhances  grower  returns. 
In  addition,  this  system  allows  the  U.S. 
raisin  industry  to  be  more  competitive 
in  export  markets. 

To  assess  the  impact  that  volimie 
control  has  on  the  prices  growers 
receive  for  their  product,  an 
econometric  model  has  been 
constructed.  The  model  developed  is  for 
the  purpose  of  estimating  nominal 
prices  under  a  number  of  scenarios 
using  the  volume  control  authority 
under  the  Federal  marketing  order.  The 
price  growers  receive  for  the  harvest  and 
delivery  of  their  crop  is  largely 
determined  by  the  level  of  production 
and  the  volume  of  carry-in  inventories. 
The  Federal  marketing  order  permits  the 
industry  to  exercise  supply  control 
provisions,  which  allow  for  the 
establishment  of  reserve  and  free 
percentages  for  primary  markets,  and  a 
reserve  pool.  The  establishment  of 
reserve  percentages  impacts  the 
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production  that  is  marketed  in  the 
primary  markets. 

The  reserve  percentage  limits  what 
handlers  can  market  as  free  tonnage. 
Assuming  the  47  percent  reserve  limits 
the  total  free  tonnage  to  233,200  natural 
condition  tons  (.53  x  440,000  tons)  and 
canyin  is  97,109  natiiral  condition  tons, 
and  purchases  from  reserve  total  55,000 
nat\u-al  condition  tons  (which  includes 
reserve  raisins  released  through  the 
export  program  and  other  purchases), 
then  the  total  free  supply  would  total 
385,309  natural  condition  tons.  The 
econometric  model  estimates  prices  to 
be  $240  per  ton  higher  than  under  an 
unregulated  scenario.  This  price 


increase  is  beneficial  to  all  growers 
regardless  of  size  and  enhances  growers' 
total  revenues  in  comparison  to  no 
volume  control.  Establishing  a  reserve 
allows  the  industry  to  help  stabilize 
supplies  in  both  domestic  and  export 
markets,  while  improving  returns  to 
producers. 

Regarding  Zantes,  Zante  production  is 
much  smaller  than  that  of  Naturals. 
Volume  regulation  has  been 
implemented  for  Zantes  during  the 
1994-95,  1995-96,  1997-98,  1998-99, 
1999-2000,  and  2000-01  seasons. 
Various  programs  to  utilize  reserve  pool 
Zantes  were  implemented  during  those 
years.  As  shown  in  the  table  below. 


although  production  varied  during  those 
years,  volume  regulation  helped  to 
reduce  inventories,  and  helped  to 
strengthen  total  producer  prices  (free 
tonnage  plus  reserve  Zantes)  from 
$412.56  per  ton  in  1994-95  to  a  high  of 
$1,034.03  per  ton  in  1998-99.  The 
Committee  is  implementing  an  export 
program  for  Zantes,  in  addition  to 
Naturals.  Through  this  program,  the 
Committee  plans  to  continue  to  manage 
its  Zante  supply,  build  and  maintain 
export  markets,  and  ultimately  improve 
producer  retiims.  Volume  regulation 
helps  the  industry  not  only  to  manage 
oversupplies  of  raisins,  but  also 
maintain  market  stability. 


Zante  Currant  Inventories  and  Producer  Prices  During  Years  of  Volume  Regulation 

[Natural  condition  tons] 


Crop  year 


1999-2000  

1998-99  

1997-98  

1996-97  

1995-96  

1994-95  

'Total  season  average  produces  price  (per  ton). 
2  No  volume  regulation. 


Production 


3.683 
3,680 
4,826 
4,491 
3,294 
5,377 


Inventory 


Desirat)te 


573 
694 
788 
967 
782 
837 


Ptiysical 


Total' 


1.906 

$771.14 

1.188 

1.034.03 

1.679 

71008 

549 

*  1.150.00 

2.890 

711.32 

4,.164 

41256 

Free  and  reserve  percentages  are 
established  by  varietal  type,  and  usually 
in  years  when  the  supply  exceeds  the 
trade  demand  by  a  large  enough  margin 
that  the  Committee  believes  volume 
regulation  is  necessary  to  maintain 
market  stability.  Accordingly,  in 
assessing  whether  to  apply  volimie 
regulation  or,  as  an  alternative,  not  to 
apply  such  regulation,  the  Committee 
recommended  only  two  of  the  nine 
raisin  varietal  types  defined  under  the 
order  for  volimie  regulation  this  season. 

The  free  and  reserve  percentages 
release  the  full  trade  demands  and 
apply  uniformly  to  all  handlers  in  the 
industry,  regardless  of  size.  For 
Natiu^s,  with  the  exception  of  the 
1998-99  crop  year,  small  and  large 
raisin  producers  and  handlers  have  been 
operating  under  volume  regulation 
percentages  every  year  since  1983-84. 
There  are  no  known  additional  costs 
incurred  by  small  handlers  that  are  not 
incurred  by  large  handlers.  While  the 
level  of  benefits  of  this  rulemaking  are 
difficult  to  quantify,  the  stabilizing 
effects  of  the  volume  regulations  impact 
small  and  large  handlers  positively  by 
helping  them  maintain  and  expand 
markets  even  though  raisin  supplies 
fluctuate  widely  from  season  to  season. 
Likewise,  price  stability  positively 
impacts  small  and  large  producers  by 


allowing  them  to  better  anticipate  the 
revenues  their  raisins  will  generate. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  imder  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
requirements  are  the  same  as  those 
applied  in  past  seasons.  Thus,  this 
action  will  not  impose  any  additional 
reporting  or  recordkeeping  burdens  on 
either  srnall  or  large  handlers.  The  forms 
require  information  which  is  readily 
available  bom  handler  records  and 
which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  The  information 
collection  and  recordkeeping 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  Control 
No.  0581-0178.  As  with  other  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  In  addition,  the 
Department  has  not  identified  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  rule. 

Further,  Committee  and 
subcommittee  meetings  are  widely 


publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members,  including  small  business 
entities,  and  other  interested  persons 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  August  1 ,  2001  (66  FR 
39623).  Copies  of  the  rule  were  mailed 
by  Committee  staff  to  all  Committee 
members  and  alternates,  the  RBA, 
handlers  and  dehydrators.  In  addition, 
the  rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register  and  the  Department.  That  rule 
provided  for  a  30-day  comment  period 
that  ended  on  August  31.  2001.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  )ay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
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that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  66  FR  39623  on  August  1, 
2001.  is  adopted  as  a  final  nile  without 
change. 

Dated:  October  19,  2001. 
Kenneth  C.  Clayton, 
Acting  Administrator.  Agricultural  Marketing 
Service. 

(FR  Doc.  01-26899  Filed  10-24-01:  8:45  am] 
aiLUNO  CODE  3410-02-P  I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirspMC  Docket  No.  01-ASO-S] 

Establishment  of  Class  E2  Airspace; 
Greenwood,  MS 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors  in 
the  geographic  position  coordinates  and 
the  description  of  airspace  lateral 
distance  of  a  final  rule  that  was 
published  in  the  Federal  Register  on 
July  31,  2001,  (66  FR  39435),  Airspace 
Docket  No.  Ol-ASO-9.  The  final  rule 
established  Class  E2  airspace  at 
Greenwood,  MS.  | 

EFFECnVE  DATE:  October  25,  2001. 
FOA  FURTHER  INFORMATKM  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 


History 

Federal  Register  Document  01-19044. 
Airspace  Docket  No.  Ol-ASO-9, 
pubHshed  on  July  31,  2001,  (66  FR 
39435),  established  Class  E2  airspace  at 
Greenwood,  MS.  The  airspace 
description  inadvertently  contained  an 
incorrect  lateral  distance  and  geographic 
position  coordinates  for  the  Greenwood- 
Leflore  Airport.  This  action  corrects 
those  errors. 


Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E2  airspace 
area  Greenwood,  MS,  incorporated  by 
reference  at  Sec.  71-1  and  published  in 
the  Federal  Register  on  July  31,  2001, 
(66  FR  39435),  is  corrected  as  follows: 

§71.71    [Corrected] 


ASO  MS  E2  Greenwood,  MS    (Corrected] 

On  page  39435,  column  3,  line  2.  of  the 
Greenwood-Leflore  Airport.  MS,  geographic 
position  description,  correct  the  geographic 
position  coordinates  by  substituting  "(lat. 
33°29'40^.  long.  90''05'05"W)"  for  "(lat. 
33''29'44'N,  long.  90°05'03'W)".  On  line  3, 
correct  the  lateral  distance  from  the 
Greenwood-Leflore  Airport,  MS,  by 
substituting  ■■4.4-mile  radius"  for  4-mile 
radius". 


Issued  in  College  Park,  Georgia,  on  October 
15,  2001. 

Richard  Biscomb, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(PR  Doc.  01-26923  Filed  10-24-01;  8:45  am] 
BILUNO  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-3] 

Establishment  of  Class  E5  Airspace; 
Reform,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  established  Class 
E5  airspace  at  Reform,  AL.  A  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GOP)  Runway  (RWY)  19 
Standard  Instrument  Approach 
Procedure  (SLAP)  has  been  developed 
for  North  Pickens  Airport,  Reform,  AL. 
As  a  result,  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
contain  the  SIAP  and  other  Instrument 
Flight  Rules  (IFR)  operations  at  North 
Pickens  Airport.  The  operating  status  of 
the  airport  will  change  from  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operations  concurrent  with  the 
publication  of  the  SLAP. 
EFFECTIVE  DATE:  0901  UTC,  December 
27,2001. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 


Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  5,  2001,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E5 
airspace  at  Reform,  AL,  (66  FR  46406) 
to  provide  adequate  controlled  airspace 
to  contain  the  RNAV  (GPS)  RWY  19 
SLAP  and  other  IFR  operations  at  North 
Pickens  Airport.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  or  more  above  the 
siu-face  of  the  earth  are  published  in 
FAA  Order  7400.9J,  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Reform,  AL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120.  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

iTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows:  Paragraph  6005  Class  E 
Airspace  Areas  Extending  Upward  from 
700  feet  cr  More  Above  the  Surface  of 
the  Earth. 


ASO  AL  E5  Reform,  AL    (New] 

North  Pickens  Airport 
(Lat.  33&°23'20'  N,  long.  88°00'20'  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  North  Pickens  Airport. 

***** 

Issued  in  College  Park,  Georgia,  on  October 
11.2001. 

Ricliard  Biscomb,' 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

IFR  Doc.  01-26924  Filed  10-24-01:  8:45  am] 
BIUJNQ  CODE  4910-1>-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  fto.  FAA  2001-10527.  Airepece 
Docket  No.  01-ASW-10] 

BIN  2120-AA66 

Amendnient  to  Tkne  of  Deaignation  for 
Rastrictad  Araa  R-4403;  Gatowavilla. 
MS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  reduces  the  time 
of  designation  for  Restricted  Area  4403 
(R-4403),  Gainesville,  MS,  bom 
"Continuous."  to  "Intermittent,  0600- 
2300  local  time  daily;  other  times  by 
NOT  AM  24  hours  in  advance."  The 
FAA  is  taking  this  action  in  response  to 
a  request  frt>m  the  National  Aeronautics 
and  Space  Administration  (NASA) 
which  is  the  designated  using  agency  for 
R-4403. 


EFFECTIVE  DATE:  0901  UTC,  December 
27,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  a  review  of  restricted 
area  activity,  NASA  has  requested  the 
FAA  to  reduce  the  time  of  operation  for 
R— 4403  to  more  accurately  reflect  actual 
requirements  for  the  airspace.  This 
change  reduces  the  burden  on  the  flying 
public.  This  action  does  not  alter  the 
boundaries,  designated  altitudes,  or  type 
of  activities  conducted  within  the 
restricted  area. 

The  Rule 

This  amendment  to  14  CFR  part  73 
changes  the  time  of  designation  for  R- 
4403,  Gainesville,  MS,  from 
"continuous"  to  "Intermittent,  0600- 
2300  local  time  daily;  other  times  by 
NOTAM  24  hoivs  in  advance."  The 
FAA  is  taking  this  action  in  response  to 
written  notification  from  the  using 
agency  that  a  reduction  in  the  time  of 
designation  for  the  restricted  area  is 
appropriate. 

Since  this  change  reduces  the  burden 
on  the  flying  public  by  reducing  the 
amoimt  of  time  that  R-4403  is  activated, 
and  because  this  action  does  not  affect 
the  boundaries,  designated  altitudes,  or 
activities  conducted  therein;  I  find  that 
notice  and  public  procedures  under  5 
U.S.C.  553(b)  are  unnecessary. 

Environmental  Review 

In  accordance  with  FAA  Order 
1050.1D,  "Policies  and  Procedures  for 
Handling  Environmental  Impacts,"  and 
the  National  Environmental  Policy  Act 
of  1969,  this  action  is  not  subject  to 
environmental  assessments  and 
procedures. 

List  of  Subfects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPEaAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


f  73.44    [Amended] 

2.  §  73.44  is  amended  as  follows: 

***** 

R-4403  Gainesville,  MS    (Amendedl 

By  removing  "Time  of  Designation. 
Continuous."  and  inserting  "Time  of 
Designation.  Intermittent.  0600-2300  local 
time  daily;  other  times  by  NOTAM  24  hours 
in  advance." 
•         •         *         •         • 

Issued  in  Washington,  DC,  on  October  18. 
2001. 

Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 

(FR  Doc.  01-26919  Filed  10-24-01;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  1700 

Household  Products  Containing 
HydrocartXNis;  Final  Rules 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  Rules. 

SUMMARY:  These  rules,  promulgated 
under  authority  of  the  Poison 
Prevention  Packaging  Act  (PPPA), 
require  child-resistant  (CR)  packaging 
for  certain  products  that  contain  low- 
viscosity  hydrocarbons.  (The 
Commission  voted  3-0  to  issue  this  final 
rule.  The  statements  of  Chairman  Brown 
and  Commissioners  Gall  and  Moore 
concerning  the  vote  are  available  from 
the  CPSC  Office  of  the  Secretary.)  This 
requirement  is  intended  to  protect 
children  under  five  years  of  age  from 
serious  injury  associated  with  aspiration 
of  hydrocarbon  products.  The 
requirement  applies  to  certain 
prepackaged  nonemulsion-type  liquid 
household  chemical  products,  including 
drugs  and  cosmetics,  that  contain  ten 
(10)  percent  or  more  hydrocarbons  by 
weight  and  have  a  viscosity  of  less  than 
one  hundred  (100)  Saybolt  Universal 
Seconds  (SUS)  at  100  °F  (covered 
products).  For  piuposes  of  these  rules, 
hydrocarbons  are  defined  as  compounds 
that  consist  solely  of  carbon  and 
hydrogen.  For  a  product  that  contains 
multiple  hydrocarbons,  the  total 
percentage  of  hydrocarbons  in  the 
product  is  the  sum  of  the  percentages  by 
weight  of  the  individual  hydrocarbon 
components. 

DATES:  These  rules  become  effective 
October  25,  2002,  and  apply  to  covered 
products  packaged  on  or  after  that  date. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  rulemaldng  can  be 
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requested  from  the  Office  of  the 
Secretary,  Constuner  Product  Safety 
Commission,  Washington,  D.C.  20207- 
0001,  (301)  504-0800,  e-mail  cpsc- 
os@cpsc.gov,  or  in  person  at  Room  502, 
4330  East-West  Hi^way,  Bethesda, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  Geri 
Smith,  Office  of  Compliance,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0608.  ext.  1160.  ] 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Poison  Prevention  Packaging  Act 
(PPPA),  15  U.S.C.  1471-1476. 
authorizes  the  U.S.  Consiuner  Product 
Safety  Commission  (CPSC  or 
Commission)  to  require  child-resistant 
(CR)  packaging  of  hazardous  household 
substances  in  appropriate  cases.  These 
rules  require  CR  packaging  for  certedn 
low-viscosity  hydrocarbon  products. 

Direct  aspiration  into  the  lung,  or 
aspiration  during  vomiting,  of  small 
amoimts  of  petroleum  distillates  and 
other  similar  hydrocarbon  solvents  can 
result  in  chemical  pneimionia, 
pulmonary  damage,  and  death.  These 
chemicals  are  the  primary  ingredients  in 
a  multitude  of  consiuner  products  to 
which  children  have  access. 

The  viscosity  of  a  hydrocarbon- 
containing  product  contributes  to  its 
potential  toxicity.  Viscosity  is  the 
measurement  of  the  ability  of  a  liquid  to 
flow.  Liquids  with  high  viscosities  are 
thick  or  "syrupy."  Liquids  with  low 
viscosities  are  more  "watery."  Products 
with  low  viscosity  pose  a  greater  risk  of 
aspiration  into  the  limgs. 

Under  regulations  issued  piusuant  to 
the  Federal  Hazardous  Substances  Act 
(FHSA),  15  U.S.C.  1261-1278,  the  CPSC 
regulates  the  labeling  of  hazardous 
household  substances  containing  10 
percent  or  more  by  weight  of  petroleum 
distillate  hydrocarbons  because  these 
products  may  cause  injury  or  illness  if 
ingested.  16  CFR  1500.14.  The  PPPA 
regulations  in  effect  as  of  this  date  also 
require  child-resistant  packaging  for 
certain  household  products  containing 
petroleum  distillates.  16  CFR  1700.14. 
Under  these  regulations,  the  specified 
consiuner  products  containing  10 
percent  or  more  by  weight  of  petroleum 
distillates,  and  having  viscosities  less 
than  100  Saybolt  Universal  Seconds 
(SUS)  at  100  °F,  are  subject  to  child- 
resistant  packaging  standards.  These 
PPPA-regulated  products  include 
prepackaged  liquid  kindling  and 
illuminating  preparations  (e.g.,  lighter 
fluid)  (16  CFR  1700.14(a)(7)), 
prepackaged  solvents  for  paint  or  other 
similar  surface-coating  materials  (e.g.. 


paint  thiimers)(16  CFR  1700.14{a)(15)), 
and  nonemulsion  liquid  furniture  polish 
(16  CFR  1700.14(a)(2)). 

Because  hydrocarbons  are  not  now 
regulated  as  a  chemical  class  under  the 
PPPA.  many  other  hydrocarbon-based 
consumer  products  are  not  required  to 
be  in  child-resistant  packaging.  Cleaning 
solvents,  automotive  chemicals,  shoe- 
care  products,  and  cosmetics  may 
contain  large  amounts  of  various 
hydrocarbons  and  are  not  required  to  be 
in  child-resistant  packaging.  For 
example,  an  existing  child-resistant 
packaging  standard  requires  child- 
resistant  packaging  of  prepackaged 
kerosene  for  use  as  lamp  fuel. 

However,  a  gun  cleaning  solvent  that 
contains  over  90  percent  kerosene  does 
not  have  to  meet  this  requirement. 
Nfineral  spirits  used  as  a  paint  solvent 
require  child-resistant  packaging,  but 
spot  removers  containing  75  percent 
mineral  spirits,  and  water  repellents 
containing  95  percent  mineral  spirits, 
do  not. 

On  January  3, 2000,  the  CPSC  issued 
a  Notice  of  Proposed  Rulemaking  (NPR) 
proposing  CR  packaging  requirements 
for  consumer  products  that  contain 
hydrocarbons  of  low  viscosity.  65  FR  93. 

The  Commission  proposed  two 
discrete  rules,  one  for  products 
regulated  under  the  FHSA  and  the  other 
for  products  regulated  under  the  Food, 
Drug,  and  Cosmetic  Act  (FDCA),  21 
U.S.C.  301-397.  The  proposed  rules 
would  require  CR  packaging  of 
prepackaged  nonemulsion-type  liquid 
household  chemical  products  or  drugs 
and  cosmetics  that  contain  10  percent  or 
more  hydrocarbons '  by  weight  and 
have  a  viscosity  of  less  than  100  SUS  at 
•100  °F.  For  products  that  contain 
multiple  hydrocarbons,  the  total 
percentage  of  hydrocarbons  in  the 
product  is  calculated  by  adding  the 
percentage  by  weight  of  the  individual 
hydrocarbon  components. 

The  NPR  outlined  several  packaging 
types  that  would  be  exempted  from  the 
rules.  These  included  products 
packaged  in  aerosol  cans,  and 
mechanical  pumps  or  trigger  sprayers, 
provided  the  aerosol,  mechanical  pump, 
or  trigger  sprayer  expelled  the  product 
as  a  mist.  For  mechanical  pumps  and 
trigger  sprayers,  the  spray  mechanism 
would  be  required  to  be  permanently 
attached  to  the  bottle  or  have  a  CR 
attachment.  However,  if  the  mechanical 
pump  or  trigger  sprayer  expelled 
product  as  a  stream  (either  solely  or  as 
an  option),  the  entire  package  including 
the  pump  mechanism  would  have  been 


<  Hydrocarbons  are  defined  ibr  purposes  of  these 
rules  as  compounds  that  consist  solely  of  carbon 
and  hydrogen. 


required  to  be  CR.  Aerosol  products  that 
formed  a  stream  by  the  addition  of  an 
extension  tube  inserted  into  the  nozzle 
would  have  been  excluded  from  the 
packaging  requirements  if,  without  the 
extension  tube,  the  product  would  be 
expelled  as  a  mist. 

Writing  markers  and  ballpoint  pens 
are  exempted  from  full  cautionary 
labeling  requirements  under  the  FHSA 
relating  to  ingestion  toxicity  if  they  meet 
certain  specifications  prescribed  by 
regulation.  16  CFR  1500.83.  The 
Commission  proposed  that  these 
products  also  be  exempted  from  CR 
packaging  requirements.  In  addition,  the 
NPR  proposed  that  cosmetics  and  other 
household  substances,  such  as  battery 
terminal  cleaners,  paint  markers,  and 
make-up  removal  pads,  that  do  not  have 
product  free  flowing  from  the 
packaging,  be  excluded  from  the  CR 
packaging  requirements,  even  if  they 
contained  10  percent  or  more 
hydrocarbons  by  weight  and  have  a 
viscosity  under  100  SUS. 

The  NPR  was  sent  to  375  trade 
associations  and  businesses  believed  to 
be  involved  with  hydrocarbon- 
containing  products.  Seven  individuals 
and  groups  submitted  comments.  Most 
of  the  comments  focused  on  which 
products  should  be  subject  to  the  rules. 
Many  of  them  reiterated  comments  that 
were  previously  submitted  in  response 
to  the  advance  notice  of  proposed 
rulemaking  (ANPR)  and  addressed  in 
the  NPR. 

Several  commenters  requested  a  test 
method  to  define  "stream"  for  aerosol 
and  pump  and  trigger  spray  products. 
Aerosols  and  the  discharge  from  pump 
and  trigger  spray  mechanisms  are  not 
subject  to  the  final  rules  being  issued 
today.  The  CPSC  expects  to  address  the 
"stream"  vs.  "mist"  issue  in  a 
subsequent  proceeding. 

At  the  Commission  meeting  on 
December  3, 1999,  Commissioner  Gall 
requested  that  the  CPSC  staff  develop  a 
plan  for  the  collection  of  additional  data 
related  to  ingestion  incidents  involving 
mineral  oil-based  cosmetics.  To  this 
end,  the  Commission  approved  the 
purchase  from  the  American 
Association  of  Poison  Control  Centers 
(AAPCC)  of  additional  information  on 
exposiues  to  mineral  oil-based 
cosmetics.  These  data  were  evaluated  by 
the  CPSC  staff.  In  an  April  11.  2001 
supplemental  Federal  Register  notice  of 
data  availability,  the  Commission 
provided  an  opportunity  for  the  public 
to  conunent  on  this  information.  66  FR 
18738.  The  comment  period,  which  was 
extended  at  the  request  of  the  Cosmetit. 
Toiletry,  and  Fragrance  Association 
(CTFA),  ended  on  June  11.  2001.  Four 
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comments  were  received  in  response  to 
the  notice. 

The  comments  on  the  NPR  and  the 
additional  data,  the  CPSC's  responses, 
the  scope  of  these  final  rules,  and  the 
Commission  findings  required  under  the 
PPPA  for  issuance  of  the  rules,  are 
discussed  below. 

B.  Response  to  Comments  on  the  NPR 

1.  Mechanical  Pumps  and  Trigger 
Sprayers 

Comment:  One  commenter  (CPOO-1- 
6)  requested  that  the  language  of  the 
proposed  provision  that  would  exempt 
pimip-or  trigger-actuated  sprays  that 
form  a  mist  be  modified  to  state  clearly 
that  the  exemption  is  only  available  for 
pump/trigger  sprays  that  have  the 
pumping  unit  permanently  affixed  to 
the  product  container. 

Response:  The  exemption  provision 
proposed  in  the  NPR  read,  "Products  in 
packages  in  which  the  only  non-CR 
access  to  the  contents  is  by  a  spray 
device  (e.g.  aerosols  or  pump-or  trigger- 
actuated  sprays)  that  expels  the  product 
solely  as  a  mist."  The  phrase  "the  only 
non-child-resistant  access  to  the 
contents  is  by  a  spray  device"  implicitly 
requires  that  the  trigger  or  pump  have 
either  a  permanent  or  a  CR  attachment 
to  the  package. 

The  final  rules  being  issued  today  do 
not  cover  aerosols  or  pump  or  trigger 
spray  mechanisms.  However, 
irrespective  of  the  absence  fitjm  the 
final  rules  of  a  requirement  for  the 
aerosol  or  pump/trigger  spray 
mechanism  itself  to  be  child-resistant, 
products  in  trigger  or  pump  sprayers 
that  contain  10  percent  or  more 
hydrocarbons  by  weight  and  have  a 
viscosity  of  less  than  100  SUS  at  100°  F 
must  still  have  either  a  CR  or  permanent 
attachment  to  the  product  container. 
The  language  of  the  final  rules  clarifies 
this  requirement. 

Comment:  One  commenter  (CPOO-1- 
4)  suggested  that  senior  testing  should 
not  be  required  for  assessing  the 
removability  of  a  trigger  sprayer  fit>m 
the  product  container  because  a  senior 
does  not  need  to  remove  the  trigger 
mechanism  to  use  the  product. 

Response:  Mechanical  pumps  and 
trigger  sprayers  have  two  routes  of 
access  to  the  package  contents — ^via  the 
spray  mechanism  and  via  the 
attachment  of  the  spray  mechanism  to 
the  product  container.  Companies  have 
two  options  concerning  the  attachment 
of  the  sprayer  to  the  container.  The 
sprayer  can  be  either  permanently 
attadied  or  have  a  CR  attachment.  A  CR 
attachment  is  required  if  the  container 
is  refillable. 


The  senior  test  protocol  at  16  CFR 
1700.20  directs  that  the  senior  adults  on 
the  test  panel  open  and  close  the 
packaging  properly  according  to  the 
instructions  found  on  the  package.  If  the 
instructions  for  use  are  to  operate  the 
trigger,  this  feature  should  be  tested  (for 
a  product  where  the  trigger  mechanism 
is  required  to  be  child-resistant).  If  no 
instructions  are  found,  activation  of  the 
trigger  would  still  be  considered  the 
"normal  usage"  of  the  package.  This 
approach  is  consistent  with  the 
commenter's  view.  However,  if  the 
trigger  mechanism  it&elf  is  removable, 
manufacturers  would  need  to  test  to  see 
if  senior  adults  could  remove  and 
properly  replace  the  trigger  sprayer 
mechanism  onto  the  product  container. 

2.  Single-Use  Products 

Comment:  A  comment  (CPOO-1-1) 
was  received  requesting  that  products 
intended  for  "total  package  use"  not 
require  CR  packaging.  The  conunenter 
supported  die  addition  of  a  labeling 
statement,  and  provided  as  an  example, 
"Add  entire  contents  to  gasoline  tank." 

Response:  This  comment  was 
addressed  previously  in  the  preamble  of 
the  NPR.  CPSC  reiterates  that  any 
regulated  product  that  is  intended  to  be 
fully  used  in  a  single  application  must 
meet  the  child-resistance  and  adult-use- 
effectiveness  specifications  for  the  first 
opening,  since  regulations  require  that 
the  CR  packaging  be  effective  for  the  life 
of  the  product.  However,  for  example, 
an  automotive  additive  would  not 
necessarily  be  a  "single-use-product"  if 
only  a  portion  of  the  contents  were  to 
be  added  to  certain  engine  sizes. 

Comment:  Two  commenters  (CPOO-1- 
4,  5)  requested  that  language  be  added 
to  the  rules  to  address  single-use 
products.  They  suggested.  "Any 
regulated  product  that  is  intended  and 
likely  to  be  fully  used  in  a  single 
application  must  meet  the  child- 
resistance  and  adult-use-effectiveness 
specifications  for  only  the  first 
opening." 

Response:  Additional  language  is  not 
necessary  in  the  rules  to  address  CR 
packaging  of  single-use-products.  The 
regulation  dearly  states  that  special 
packaging  must  continue  to  fimction  for 
the  number  of  openings  and  closings 
customary  for  its  size  and  contents.  16 
CFR  1700.15(a).  One  opening  would  be 
customary  for  a  single-use  product. 

3.  Turpentine 

Comment:  One  commenter  (CPOO-1- 
7)  requested  that  the  CR  packaging 
requirement  of  the  proposed  rules  be 
applied  to  turpentine  with  a  viscosity 
level  of  less  than  100  SUS  at  100°  F  in 
addition  to  hydrocarbons. 


Response:  While  turpentine  presents 
an  aspiration  hazard,  turpentine  is  also 
readily  absorbed  following  ingestion 
and  systemic  toxicity  can  result.  The 
systemic  toxicity  associated  with 
tiupentine  is  different  from  the  hazards 
of  many  hydrocarbons  which  have  low 
systemic  toxicity  but  a  significant  risk  of 
chemical  pneumonitis  following 
aspiration.  Turpentine,  if  ingested,  is 
hazardous  regardless  of  the  viscosity. 
Liquid  household  products  that  contain 
10  percent  or  more  turpentine  by  weight 
now  require  CR  packaging.  16  CFR 
1700.14(a)(6).  These  final  rules  do  not 
amend  or  supersede  the  turpentine  CR 
packaging  regulation,  which  remains 
applicable  without  regard  to  the 
viscosity  of  the  turpentine  product. 

4.  Writing  Instruments 

Comment:  One  commenter  (CPOO-1- 
7)  stated  a  concern  that  if  a  marker 
contained  a  substance  newly  covered  by 
these  final  rules  that  was  not  exempted 
from  FHSA  labeling,  the  marker  would 
require  CR  packaging. 

Response:  In  the  NPR,  the 
Commission  proposed  an  exemption 
from  CR  packaging  for  hydrocarbon- 
containing  writing  implements 
exempted  from  the  FHSA  labeling 
requirements.  16  CFR  1500.83.  In 
addition,  the  Commission  proposed  to 
exempt  products  from  which  the  liquid 
could  not  flow  freely.  This  would 
include  paint  markers  or  other  such 
products  not  exempted  from  the  FHSA 
labeling  regulations.  Therefore,  under 
the  rules  as  proposed,  if  a  marker 
contained  a  "hydrocarbon"  not 
specifically  exempted  from  the  FHSA 
labeling  requirements,  it  would  still  not 
require  CR  packaging  if  the  hydrocarbon 
did  not  freely  flow  from  the  implement. 
However,  the  proposed  exemption 
would  not  extend  to  substances  beyond 
"hydrocarbons"  as  defined  in  the 
proposed  rule.  The  final  rules  issued 
today  adopt  these  exemption  provisions. 

5.  Effective  Date 

Comment:  Two  commenters  (CP-00- 
1-4,  5)  stated  that  an  effective  date  of  at 
least  one  year  was  appropriate.  The 
commenters  requested  that  the 
Commission  incorporate  a  procedure  for 
companies  to  apply  for  a  temporary  stay 
of  enforcement  as  was  done  previously 
in  the  CPSC  rulemaking  to  revise  the  CR 
packaging  protocol  test  methods.  60  FR 
37710. 

Response:  The  Commission  believes 
that  one  year  is  sufficient  for 
manufacturers  to  adopt  CR  packaging 
for  hydrocarbon-containing  products. 
The  commenter  provided  no  specific 
information  that  would  demonstrate  the 
need  for  additional  time.  The 
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Commission  is  not  including  a  special 
procedure  for  the  submission  of  requests 
for  stays  of  enforcement  as  was  done  in 
the  previous  CPSC  rulemaking  to  revise 
the  CR  packaging  protocol  test  methods. 
The  large  volume  of  products  affected 
by  that  rule,  the  technical  difficulties 
involved  with  changing  many  different 
closure  types,  and  the  availability  of  a 
large  supply  of  CR  closures  justified  the 
incorporation  of  a  special  procedure. 
This  rulemaking  does  not  involve  those 
considerations.  However,  a  company 
can  request  a  stay  of  enforcement  from 
the  Commission  or  enforcement 
discretion  from  the  CPSC  Office  of 
Compliance  at  any  time  on  a  case  by 
case  basis. 

Comment:  One  commenter  (CPOQ-l- 
2)  requested  that  the  effective  date  take 
into  accoxmt  the  schedule  for  the 
development  and  marketing  of  suntan 
products,  which  have  a  long  lead-time. 
In  addition,  the  commenter  stated  that 
products  not  sold  in  one  season  may  be 
held  imtil  the  next  year's  season. 

Response:  The  PPPA  requires  that  no 
standard  take  effect  later  than  one  year 
from  the  date  a  rule  is  issued.  15  U.S.C. 
1471n.  However,  the  standard  applies 
only  to  products  packaged  on  or  after 
the  effective  date.  Therefore,  suntan 
products  packaged  before  the  effective 
date  but  sold  thereafter  are  not  subject 
to  the  rules.  According  to  the 
commenter,  the  timing  of  bringing 
products  to  market  is  over  a  year. 
However,  the  schedule  from  product 
development  to  packaging  described  in 
the  commenter's  submission  is  less  than 
one  year.  (Product  lines  are  decided  by 
December  and  production  of  those  lines 
begins  in  August  of  the  following  year.) 
The  one-year  effective  date  thus  allows 
ample  time  for  simtan  products  subject 
to  these  final  rules  to  comply  with  the 
CR  packaging  requirement. 

6.  Additional  Data  on  Mineral  Oil-Based 
Cosmetics 

The  following  comments  were 
received  in  response  to  the  Federal 
Register  notice  providing  a  public 
comment  period  on  the  CPSC  staff 
analysis  of  the  additional  brand  name 
data  purchased  from  the  AAPCC  on 
exposures  to  mineral  oil-based 
cosmetics.  66  FR  18738-40  (April  11, 
2001).  Also,  two  commenters  submitted 
comments  about  aerosol  products. 
Since,  as  was  stated  previously,  the  final 
rules  issued  today  do  not  apply  to 
aerosols,  these  comments  are  not 
addressed  here. 

Comment:  One  commenter  (CP-01-3- 
1)  stated  that  it  was  important  that  the 
CPSC  identify  all  cosmetic  products  that 
would  meet  the  criteria  for  requiring  CR 
packaging. 


Response:  Applicability  of  the 
proposed  rules  is  based  on  the  physical 
and  chemical  characteristics  of  the 
product,  not  its  product  category.  That 
is,  any  product  that  contains  10  percent 
hydrocarbons  or  more  by  weight  with  a 
viscosity  less  than  100  SUS  at  100  °F  is 
required  to  be  in  CR  packaging,  unless 
otherwise  exempted.  The  purpose  of  the 
rules  promulgated  today  is  to  protect 
children  from  exposure  to  any  product 
that  contains  low  viscosity 
hydrocarbons  that  have  the  potential  for 
serious  injiuy.  The  CPSC  staff  solicited 
information  about  products  and 
categories  of  products  that  might  be 
subject  to  the  rules  to  assess  their  scope 
and  to  determine  if  CR  packaging  is 
available  or  can  be  developed  for  those 
types  of  products.  Under  these  final 
rules,  it  is  the  responsibility  of  the 
packager  of  a  product  exhibiting  the 
specified  physical  and  chemical 
characteristics  to  comply.  What  category 
the  product  type  happens  to  fall  within 
is  irrelevant. 

Comment:  One  commenter  (CP-01-3- 
4)  stated  that  the  TESS  data  and  staff 
analyses  are  not  valid  for  making  the 
conclusion  that  mineral  oil-containing 
cosmetics  require  CR  packaging. 

Response:  The  TESS  database  is  a 
specialized  data  collection  system  that 
contains  information  about  calls  to 
Poison  Control  Centers.  The  staff  agrees 
that  there  are  limitations  to  the  TESS 
data.  However,  these  data  support  the 
fact  that  children  do  access  cosmetic 
products  that  contain  hydrocarbons. 
See,  66  FR  18739  (April  11.  2001)  [The 
CPSC  staff  analysis  of  the  additional 
data  on  mineral  oil-based  cosmetics 
shows  at  least  1,460  cases  of  access). 
CTFA  in  its  conmient  concurs  that  the 
data  demonstrate  that  children  access 
mineral  oil-based  cosmetics,  ff  these 
products,  or  any  others,  have  10  percent 
or  more  hydrocarbons  by  weight  with  a 
viscosity  less  than  100  SUS  at  100  °F, 
serious  injury  could  result  from 
ingestion  with  accompanying 
aspiration.  The  TESS  data  simply 
further  confirm  this. 

Comment:  One  commenter  (CP-01-3- 
4)  stated  that  the  data  show  a  low 
incidence  of  serious  injuries  and  that 
several  of  the  deaths  would  not  have 
been  prevented  by  CR  packaging. 

Response:  The  PPPA  does  not  require 
a  minimum  number  of  deaths  and 
serious  injuries  before  the  Commission 
can  proceed  with  a  child-resistant 
packaging  rule.  Rather,  the  PPPA 
requires  that  the  Commission  find  that 
a  substance  is  capable  of  causing  serious 
injury  or  illness  to  youing  children  that 
are  exposed  to  it.  The  purpose  of  the 
human  experience  data  is  to 
demonstrate  that  children  access 


products  that  may  contain  hydrocarbons 
and  to  further  validate  the  fact  that 
aspiration  of  hydrocarbon-containing 
products  with  viscosities  under  100 
SUS  at  100  °F  can  result  in  serious 
injury.  The  data  presented  demonstrate 
these  points.  66  FR  18739.  However,  the 
commenter  states  that  the  descriptions 
of  the  incidents  do  not  support  the 
conclusion  that  child-resistant 
packaging  would  have  protected  these 
children  from  death.  The  conunenter 
attributes  this  either  to  the  closure 
apparently  being  left  off  in  one  instance 
or  to  information  being  inconclusive  in 
the  other  scenarios.  While  it  is  unknown 
if  child-resistant  packaging  would  have 
saved  the  lives  of  these  children,  the 
effectiveness  of  child-resistant 
packaging  in  reducing  deaths  is  well 
documented.  For  prescription 
medicines  and  aspirin  alone,  CPSC 
estimates  that  the  lives  of  over  900 
children  have  been  saved  since  child- 
resistant  packaging  was  first  required  for 
these  products.  The  commenter  does  not 
attempt  to  refute  that  aspiration  of 
mineral  oil-based  cosmetics  may  be 
associated  with  serious  injury. 
Requiring  child-resistant  packaging 
would  limit  access  to  these  products  by 
children  in  the  future. 

Comment:  One  commenter  (CP-01-3- 
4)  provided  a  calculation  of  relative  risk 
and  compared  the  risk  of  a  baby  oil 
fatality  to  the  risk  of  death  by  other 
products  and  the  risk  levels  apparently 
used  by  the  Department  of  Defense  and 
the  Federal  Aviation  Administration. 

Response:  The  PPPA  requires  that  the 
Commission  find:  1)  that  a  substance  is 
capable  of  causing  serious  injury  or 
illness  to  young  children  that  are 
exposed  to  it  and  2)  that  CR  packaging 
is  technically  feasible,  practicable,  and 
appropriate.  15  U.S.C.  1472(a).  The 
PPPA  does  not  require  a  relative  risk 
evaluation  as  a  prerequisite  to  requiring 
CR  packaging. 

C  Additional  Death 

CPSC  staff  has  become  aware  of  an 
additional  death  resulting  from 
aspiration  of  baby  oil 
(010628HAA3357).  The  victim's  twin 
brother  opened  the  closed  bottle  of  baby 
oil  and  gave  it  to  the  victim.  According 
to  the  mother,  the  child,  a  15-16  month- 
old  who  had  a  history  of  respiratory 
problems,  then  ingested  baby  oil.  The 
child  was  admitted  to  the  hospital  on 
the  following  day  with  breathing 
problems  and  died  29  days  after  the 
exposure.  The  death  certificate  lists 
respiratory  foiluie  due  to  acute 
respiratory  distress  syndrome  (ARDS) 
and  oil  aspiration. 
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D.  The  Scope  of  the  Regulatioiu 

After  reviewing  the  comments 
submitted  in  response  to  the  NPR  and 
the  supplemental  notice  of  data 
availability,  the  Commission  has 
decided  to  issue  final  PPPA  rules  for 
household  products  that  contain 
hydrocarbon  chemicals  capable  of 
causing  chemical  pneiunonia  and  death 
following  aspiration.  The  remainder  of 
this  section  describes  the  scope  and 
form  of  the  final  rules. 

The  rules  apply  to  prepackaged 
nonemulsion-type  liquid  household 
chemical  prodiicts,  including  drugs  and 
cosmetics,  that  contain  10  percent  or 
more  hydrocarbons  by  weight  and  have 
a  viscosity  of  less  than  100  SUS  at  100 
°F.  Hydrocarbons  are  defined  as 
compounds  that  consist  solely  of  carbon 
and  hydrogen.  For  products  that  contain 
multiple  hydrocarbons,  the  total 
percentage  of  hydrocarbons  in  the 
product  is  the  siun  of  the  percentages  by 
weight  of  the  individual  hydrocarbon 
components. 

The  final  rules  exclude  aerosol 
products  [i.e.,  pressiuized  spray 
containers).  The  rules  also  exclude 
products  packaged  in  mechanical 
pumps  and  trigger  sprayers,  provided 
that  the  spray  mechanism  is  either 
permanently  attached  to  the  product 
container  or  has  a  child-resistant 
attachment.  Potential  coverage  of 
aerosols,  pump  and  trigger  sprayers  will 
be  addressed  separately  in  a  future 
proceeding. 

The  definition  of  what  is  a 
"household  substance"  that  can  be 
regvdated  under  the  PPPA  includes, 
inter  alia,  both  a  "hazardous  substance" 
as  defined  in  the  FHSA  and  a  "food, 
drug,  or  cosmetic"  as  those  terms  are 
defined  in  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FDCA).  Enforcement  of 
the  PPPA  with  respect  to  hazardous 
substances  is  accomplished  using  the 
misbranding  and  prohibited  acts 
sections  of  the  FHSA.  Enforcement  of 
child-resistant  packaging  requirements 
applicable  to  foods,  drugs,  or  cosmetics 
relies  on  comparable  provisions  of  the 
FDCA.  Therefore,  the  Commission  is 
issuing  two  discrete  rules,  one  for 
hazardous  substances  and  one  for  drugs 
and  cosmetics,  to  closely  associate  a 
particular  rule  with  the  applicable 
enforcement  mechanism.  Foods  are  not 
covered  under  the  rules,  because  there 
currently  are  no  data  indicating  a  need 
for  CR  packaging  of  food  products. 

Ciirrent  FHSA  regulations  partially 
exempt  small  packages,  minor  hazards, 
and  certain  special  circumstances  from 
the  FHSA's  labeling  requirements.  16 
CFR  1500.83(a).  Writing  markers  and 
ballpoint  pens  are  exempt  from  full 


cautionary  labeling  requirements 
relating  to  toxicity  if  they  meet 
specifications  listed  in  the  regulations. 
These  products  are  also  excluded  from 
the  child-resistant  packaging 
requirements  in  this  final  rule  due  to  the 
difficulty  a  child  would  have  in 
obtaining  a  toxic  amount  of  fluid  from 
these  types  of  products.  For  the  same 
reason,  products  that  are  packaged  so 
their  contents  are  not  free-flowing,  such 
as  some  battery  terminal  cleaners,  paint 
markers,  and  make-up  removal  pads,  are 
also  excluded  from  the  child-resistant 
packaging  requirements  of  the  final 
rules. 

E.  Statutory  Considerations 

1 .  Hazard  to  Children 

Before  issuing  rules  requiring  CR 
packaging,  the  Commission  must  find 
that  the  degree  or  nature  of  the  hazard 
to  children  in  the  availability  of  the 
products  in  question  by  reason  of  their 
packaging  is  such  that  special  packaging 
is  required  to  protect  children  from 
serious  injury  or  illness  from  handling, 
using,  or  ingesting  the  products.  15 
U.S.C.  1472(a)(1).  The  Commission 
made  these  findings  preliminarily  with 
regard  to  household  chemicals  and 
cosmetics  in  the  preambles  to  the  ANPR 
and  NPR  for  the  rules  that  are  being 
issued  in  final  form  today.  ^  Subsequent 
CPSC  staff  review  of  additional  data  on 
mineral  oil-based  cosmetics,  as 
discussed  above,  validate  that  children 
access  these  products  and  that  those 
that  contain  10  percent  or  more 
hydrocarbons  with  viscosities  under  100 
SUS  at  100  °F  can  result  in  serious 
injury,  la  fact,  it  is  worth  noting  that 
several  brands  of  baby  oil,  a  product 
obviously  intended  for  use  on  small 
children,  are  labeled  with  a  warning  as 
follows: 

For  external  use  only.  Keep  out  of  children's 
reach  to  avoid  drinking  and  accidental 
inhalation,  which  can  cause  serious  injury. 
Should  breathing  problems  occur,  consult  a 
doctor  immediately. 

That  warning  is  in  effect  the  required 
PPPA  statutory  finding. 

With  respect  to  the  general  category  of 
hydrocarbon-containing  products. 


'  See  62  FR  8661-2  (February  26.  1997)  and  65 
FR  98-9  (January  3,  2000),  which  are  hereby 
incorporated  by  reference. 

it  is  also  worth  noting  that  the  PPPA  "hazard  to 
children"  finding  with  respect  to  these 
hydrocarbons  has  also  been  made  as  a  prerequisite 
to  issuing  the  three  current  child-resistant 
packaging  regulations  that  address  specific 
household  products  containing  hydrocarbons: 
prepackaged  liquid  kindling  and  illuminating 
preparations  (e.g..  lighter  fluid).  16  CFR 
1700.14(a)(7);  prepackaged  solvents  for  paint  or 
other  similar  surface  coating  materials  (e.g.,  paint 
thinners),  16  CFR  1700.14(a)(lS);  and  nonemulsion 
liquid  furniture  polish  (16  CFR  1700.14(a)(2). 


Congress,  in  enacting  the  original  PPPA 
in  1970,  specifically  addressed  the 
hazard  of  ingesting  and  aspirating 
hydrocarbon-containing  products  as  one 
of  the  fundamental  bases  of  the  need  for 
the  PPPA: 

In  the  household  specialties  area,  some 
chemicals  cause  serious  illness  requiring 
lengthy  hospitalization  from  which  the  child 
may  never  recover.   *   *   *    On  ingestion, 
these  petroleum  distillates  [hydrocarbons] 
are  readily  aspirated  into  the  lungs  and  may 
lead  to  severe  chemical  pneumonitis  in  a 
matter  of  minutes. 

H.R.  Rep.  No.  91-1642  at  5  (1970) 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  degree  or 
nature  of  the  hazard  to  children  in  the 
availability  of  products  that  contain  10 
percent  or  more  hydrocarbons  with 
viscosities  under  100  SUS  at  100  °F,  by 
reason  of  their  packaging,  is  such  that 
special  packaging  is  required  to  protect 
children  from  serious  personal  injury  or 
serious  illness  resulting  from  handling, 
using,  or  ingesting  the  products. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

As  a  prerequisite  to  CR  packaging 
rules,  the  Commission  must  also  find 
that  the  special  packaging  is 
"technically  feasible,  practicable,  and 
appropriate."  15  U.S.C.  1472(a)(2). 
Technical  feasibility  may  be  found 
when  technology'  exists  or  can  be 
readily  developed  emd  implemented  by 
the  effective  date  to  produce  packaging 
that  conforms  to  the  standards. 
Practicability  means  that  special 
packaging  complying  with  the  standards 
can  utilize  modem  mass  production  and 
assembly  line  techniques.  Packaging  is 
appropriate  when  complying  packaging 
will  adequately  protect  the  integrity  of 
the  substance  and  not  interfere  with  its 
intended  storage  or  use.  See  S.  Rep.  No. 
91-845,  at  10  (1970). 

The  Commission  made  these  findings 
preliminarily  and  issued  the  proposed 
rules.  Those  findings,  which  appear  at 
65  FR  99-100,  are  hereby  incorporated 
by  reference.  No  comments  were 
received  in  response  to  the  NPR 
regarding  the  technical  aspects  of  child- 
resistant  packaging.  Therefore,  the 
Commission  concludes  that  CR 
packaging  is  technically  feasible, 
practicable,  and  appropriate  for 
products  that  contain  10  percent 
hydrocarbons  or  more  by  weight  with  a 
viscosity  less  than  100  SUS  at  100  T. 

3.  Other  Considerations 

Section  3(b)  of  the  PPPA  requires  that 
the  Commission  consider  the  following 
in  establishing  special  packaging 
standards: 
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a.  The  reasonableness  of  the  standard; 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 

c.  The  manufactiiring  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

The  Commission  has  considered  these 
factors  with  respect  to  the  various 
determinations  made  in  this 
rulemaidng,  and  finds  no  reason  to 
conclude  tibat  the  rules  are  unreasonable 
or  otherwise  inappropriate. 

F.  Effective  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  after  the  date  such 
final  regulation  is  issued,  except  that, 
for  good  cause,  the  Commission  may 
establish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n.  The 
NPR  proposed  an  effective  date  of  one 
(1)  year  after  publication  of  the  final 
rules. 

Two  comments  received  on  the  NPR 
requested  additional  time  for  companies 
that  may  need  it.  However,  no 
information  was  submitted  to 
demonstrate  that  more  than  one  year 
would  be  necessary  to  adopt  child- 
resistant  packaging  for  any  product. 

The  CPSC  staff  estimated  that  any 
necessary  packaging  changes  could  be 
achieved  during  a  one-year  time  frame. 
Therefore,  the  Commission  is  issuing 
these  final  rules  with  an  effective  date 
of  one  year  after  the  date  of  their 
publication  in  the  Federal  Register.  The 
Commission  is  not  establishing  a 
general  procedure  for  stays  of 
enforcement  of  the  requirements  of 
these  final  rules.  However,  there  is 
nothing  to  preclude  an  individual 
company  from  requesting  relief  bom  the 
CPSC  Office  of  Compliance  if  specific 
difficulties  arise  in  complying  by  the 
effective  date.  1 

G.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  (RFA),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  601  et  seq.,  generally  requires  the 
agency  to  prepare  initial  and  final 
regulatory  flexibility  analyses  describing 
the  impact  of  the  rule  on  small 
businesses  and  other  small  entities. 
Section  605  of  the  RFA  provides  that  an 
agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the  head 
of  the  agency  certifies  that  the  rule  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  Commission's  Directorate  for 
Economic  Analysis  prepared  an 
assessment  of  the  impact  of  rules  to 
require  CR  packaging  for  products  that 
contain  10  percent  hydrocarbons  or 
more  by  weight  with  a  viscosity  less 
than  100  SUS  at  100  "F.  A  copy  of  the 
assessment  is  available  for  inspection  in 
the  docket  for  this  rulemaking.  The 
assessment  reports  that  the  incremental 
cost  of  providing  basic  CR  packaging  is 
usually  small  ($0.005-$0.02/per 
package),  and  confirms  the  staff's 
previous  experience  with  child-resistant 
packaging  and  current  packaging.  Child- 
resistant  packaging  is  widely  available 
and  the  incremental  costs  are  small 
relative  to  the  cost  of  most  household 
chemicals  and  cosmetic  products.  In 
addition,  the  one  (1)  year  effective  date 
should  include  enough  lead-time  for 
companies  to  use  up  existing  package 
inventory. 

Based  on  that  assessment,  the 
Commission  certified  in  the  NPR  that 
the  rules,  if  promulgated  as  proposed, 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

The  NPR  was  sent  to  375  trade 
associations  and  companies  believed  to 
make  products  that  contain 
hydrocarbons.  The  Commission  did  not 
receive  any  comments  in  response  that 
questioned  the  certification.  Therefore, 
there  is  no  evidence  available  that  the 
rules  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Based  on  the  foregoing  analysis,  the 
Commission  certifies  that  these  final 
rules  do  not  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses  or  other  small  entities. 

H.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  enviroiunental 
review,  the  Commission  has  analyzed 
the  possible  environmental  effects 
associated  with  the  proposed  PPPA 
requirements  on  products  that  contain 
10  percent  hydrocarbons  or  more  by 
weight  and  have  a  viscosity  less  than 
100  SUS  at  100  "F. 

The  Commission's  regulations  state 
that  rules  requiring  special  packaging 
normally  have  little  or  no  potential  for 
affecting  the  human  environment.  16 
CFR  1021.5(c)(3).  NoUiing  in  these  rules 
alters  that  expectation.  Therefore, 
because  the  rules  would  have  no 
adverse  effect  on  the  environment, 


neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

I.  Executive  Order  No.  12988 

As  provided  in  Executive  Order  No. 
12988  the  CPSC  states  the  preemptive 
effect  of  these  final  rules  as  follows. 

The  PPPA  provides  that,  generally, 
when  a  special  packaging  standard 
issued  imder  the  PPPA  is  in  effect,  "no 
State  or  political  subdivision  thereof 
shall  have  any  authority  either  to 
establish  or  continue  in  effect,  with 
respect  to  such  household  substance, 
any  standard  for  special  packaging  (and 
any  exemption  therefit)m  and 
requirement  related  thereto)  which  is 
not  identical  to  the  (PPPA)  standard." 
15  U.S.C.  1476(a).  A  State  or  local 
standard  may  be  excepted  bom  this 
preemptive  effect  if  (1)  the  State  or  local 
standard  provides  a  higher  degree  of 
protection  from  the  risk  of  injury  or 
illness  than  the  PPPA  standard;  and  (2) 
the  State  or  political  subdivision  applies 
to  the  Commission  for  an  exemption 
from  the  PPPA's  preemption  clause  and 
the  Commission  grants  the  exemption 
through  procedures  specified  at  16  CFR 
part  1061. 15  U.S.C.  1476(c)(1).  fa 
addition,  the  Federal  government,  or  a 
State  or  local  government,  may  establish 
and  continue  in  effect  a  non-identical 
special  packaging  requirement  that 
provides  a  higher  degree  of  protection 
than  the  PPPA  requirement  for  a 
household  substance  for  the  Federal, 
State  or  local  government's  own  use.  15 
U.S.C.  1476(b). 

Thus,  with  the  exceptions  noted 
above,  these  rules  preempt  non- 
identical  state  or  local  special  packaging 
standards  for  such  drug  products. 

List  of  Subiects  in  16  CFR  Fart  1700 

Consumer  protection,  Drugs,  fafants 
and  children,  Packaging  and  containers. 
Poison  prevention.  Reporting  and  record 
keeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  the  Commission  amends  16 
CFR  1700.14(a)  as  follows. 

PART  1700— POISON  PREVENTION 
PACKAGING  ACT  OF  1970 
REGULATIONS 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1471-1476.  Sees. 
1700.1  and  1700.14  also  issued  under  15 
U.S.C.  2079(a). 

2.  fa  §  1700.14  add  new  paragraphs  (a) 
(31)  and  (32)  to  read  as  follows: 

f  1 700.1 4    Sutetances  requiring  special 
peciiaging. 

(a)*  •  * 


Federal  Register /Vol.  66.  No.  207  /  Thursday.  October  25.  2001 /Rules  and  Regulations         53957 


(31)  Hazardous  substances  containing 
low-viscosity  hydrocarbons.  All 
prepackaged  nonemulsion-type  liquid 
household  chemical  products  that  are 
hazardous  substances  as  defined  in  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261(f)),  and  that 
contam  10  percent  or  more 
hydrocarbons  by  weight  and  have  a 
viscosity  of  less  than  100  SUS  at  100  "F, 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15(a),  (b),  and 
(c),  except  for  the  following: 

(i)  Products  in  packages  m  which  the 
only  non-child-resistant  access  to  the 
contents  is  by  a  spray  device  [e.g., 
aerosols,  or  pump-or  trigger-actuated 
sprays  where  the  pump  or  trigger 
mechanism  has  either  a  child-resistant 
or  permanent  attachment  to  the 
package). 

(ii)  Writing  markers  and  ballpoint 
pens  exempted  from  labeling 
requirements  imder  the  FHSA  by  16 
CFR  1500.83. 

(iii)  Products  from  which  the  liquid 
cannot  flow  freely,  including  but  not 
limited  to  paint  markers  and  battery 
temunal  cleaners.  For  purposes  of  this 
requirement,  hydrocarbons  are  defined 
as  substances  that  consist  solely  of 
carbon  and  hydrogen.  For  products  that 
contain  multiple  hydrocarbons,  the  total 
percentage  of  hydrocarbons  in  the 
product  is  the  sum  of  the  percentages  by 
weight  of  the  individual  hydrocarbon 
components. 

(32)  Drugs  and  cosmetics  containing 
low-viscosity  hydrocaibons.  All 
prepackaged  nonemulsion-type  liquid 
household  chemical  {Htxlucts  that  are 
drugs  or  cosmetics  as  defined  fa  the 
Federal  Food,  Drug,  and  Cosmetics  Act 
(FDCA)  (21  U.S.C.  321(a)),  and  Uiat 
contam  10  percent  or  more 
hydrocarbons  by  weight  and  have  a 


viscosity  of  less  than  100  SUS  at  100  °F, 
shall  be  packaged  fa  accordance  with 
the  provisions  of  §  1700.15(a),  (b),  and 
(c),  except  for  the  following: 

(i)  Products  in  packages  fa  which  the 
only  non-child-resistant  access  to  the 
contents  is  by  a  spray  device  (e.g., 
aerosols,  or  piunp-or  trigger-actuated 
sprays  where  the  pump  or  trigger 
mechanism  has  either  a  child-resistant 
or  permanent  attachment  to  the 
package). 

(ii)  Products  from  which  the  liquid 
cannot  flow  fieely,  including  but  not 
limited  to  makeup  removal  pads.  For 
the  piuposes  of  this  requirement, 
hydrocarbons  are  defined  as  substances 
that  consist  solely  of  carbon  and 
hydrogen.  For  products  that  contafa 
multiple  hydrocarbons,  the  total 
percentage  of  hydrocarbons  in  the 
product  is  the  sum  of  the  percentages  by 
weight  of  the  fadividual  hydrocarbon 
components. 
*        •        •        *        * 

Dated:  October  19.  2001. 

Todd  A.  Stevenson, 

Acting  Secretary,  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Documents 

1.  Briefing  memorandum  from  Suzanne 
Barone,  Ph.D..  EH,  to  the  Commission,  "Final 
Rule  to  Require  Special  Packaging  for 
Hydrocarbons  of  Low  Viscosity,"  September 
12.2001. 

2.  Memorandum  from  Robert  L.  Franldin. 
EC  to  Suzanne  Barone,  Ph.D..  EH,  "Economic 
Considerations  Regarding  the  Final  Rule  to 
Require  CR  Packaging  for  Products 
Containing  Low  Viscosity  Hydrocarbons," 
August  24,  2001. 

3.  "Pediatric  Potential  Aspirations  of 
Cosmetic  Products:  1998  Data, "  C.  Craig 
Morris,  Ph.D.,  U.S.  Consumer  Product  Safety 
Commission,  Directorate  for  Epidemiology, 
Division  of  Hazard  Analysis,  March  2001. 


4.  "Pediatric  Hydrocarbon  Exposures  and 
Potential  Aspirations,"  C.  Craig  Morris. 
Ph.D.,  U.S.  Consumer  Product  Safety 
Commission,  Directorate  for  Epidemiology, 
Division  of  Hazard  Analysis,  Februar>'  2001. 
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DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

32  CFR  Parts  40,  42, 46.  51 ,  55,  62. 63, 
65. 72,  76,  79,  89.  98, 102, 103,  111,  114, 
115, 132, 157, 159, 159a,  171, 186, 188, 
and  194 

Removal  of  Regulatory  Parts 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

summary:  The  Department  of  Defense  is 
removing  various  paris  from  chapter  I, 
Office  of  the  Secretary  of  Defense.  This 
administrative  action  removes  obsolete 
faformation  bom  the  Code  of  Federal 
Regulations  and  notifies  readers  of  the 
availability  of  the  cvuxent  DoD 
documents  that  contain  the  information 
being  removed. 

DATES:  This  rule  is  effective  October  25, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Bynum  or  P.  Toppings,  703-601-4722. 

SUPPLEMENTARY  MFORMATION:  The  chart 
below  identifies  the  status  of  the  parts 
being  removed.  All  docimients  with  a 
current  date  status  may  be  foimd  as  a 
DoD  Directive  (D),  DoD  fastruction  (I), 
or  DoD  Publication  on  the  Washington 
Headquarters  Services  Web  site  at  http:/ 
/ www.dtic.mH/ whs/ directives. 


Partrto. 

Document  No. 

Status 

40 

Standard  of  Conduct  Croes-Referenoa 

No  replacement 

Canceled  t>y  D5505.9,  4/20/95. 

Current  date  9/4/96 

42  

05200.24 

46 

D1000.4 

51  

D1350.2 

Current  date  8/18/95 

55  

D1205.9 ; 

Completety  canceled  9/19^7. 
Current  date  9/3/97 

62  

D1010.4 

63 

D1340.16 

Current  date  9/20/97 

65  

D1304.19 

Current  date  9/18/93                         * 

72  

11322.9 

Current  date  10/5/95 

76  

D1235.10 ^... 

Cunent  date  7/1/95 

79  

D1412.2 ; 

Comptetely  canceled  4/3/97. 
Comisletely  canceled  4/3/97. 
Current  date  12/4/96 

89 

D1418.4 

96  

D7050.1  

102  

Current  date  3/14/97. 

103 

01205.14 

Current  date  5/24/74. 

Ill  

11205.13 

Current  date  12/26/95 

114 

17730.54  

Current  date  3/1S/99 

115 

11200.15  „ 

Current  date  9/18/97 

132  

01215.9 

Completety  canceled  2/7/97 
Canceled  by  13200.14,  5/1 3«7. 
Current  date  12/13/96. 

157  

I520Q.21  

159 

05200.1 

159a 

5200.1-n 

Current  date  1/14/97. 
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Part  No. 

Document  ^4o. 

Status 

171  „ 

None 

Rule  expired  9/30/2000. 

186  

D6055.9 .'t 

Current  date  7/29/96. 

188 

D6050  1 

Comoletetv  canceled  9/1 0/98 

194                     .     . 

D2000  9 

Currenl  date  1/23/74. 

List  of  Subiects 

32  CFR  Part  40 

Conflict  of  Interests. 

32  CFR  Part  42 

Law  enforcement,  National  defense, 
Wiretapping  and  electronic 
surveillance. 

32  CFR  Part  46 

Elections.  Government  employees. 
Military  personnel,  Seamen. 

32  CFR  Part  51  I 

Aged,  Civil  rights,  Education,  Equal 
employment  opportimity.  Individuals 
with  disabilities,  Military  personnel, 
Religious  discrimination,  Sex 
discrimination. 

32  CFR  Part  55 

Armed  forces  reserves.  Health  care. 

32  CFR  Part  62 

Alcohol  abuse,  Drug  abuse, 
Government  employees.  Military 
personnel. 

32  CFR  Part  63  \ 

Alimony,  Child  support,  Military 
personnel.  Pensions,  Reporting  and 
recordkeeping  requirements. 

32  CFR  Part  65  I  ' 

Armed  forces.  Chaplains. 

32  CFR  Part  72  I 

Armed  forces.  Colleges  and 
universities. 

32  CFR  Part  76 

Armed  forces  reserves. 

32  CFR  Part  79 

Armed  forces  reserves,  Disability 
beneBts,  Government  employees, 
Intergovernmental  relations.  Pensions. 

32  CFR  Part  89 

Government  employees, 
32  CFR  Part  98 

Armed  forces.  Fraud,  Investigations. 
32  CFR  Part  102 

Armed  forces  reserves. 
32  CFR  Part  103 

Armed  forces  reserves. 


3,  Wages. 


32  CFR  Part  111 

Armed  forces,  Elementary  and 
secondary  education. 

32  CFR  Part  114 

Archives  and  records,  Armed  forces 
reserves. 

32  CFR  Part  115 

Armed  forces  reserves. 
32  CFR  Part  132 

Armed  forces  reserves. 
32  CFR  Part  157 

Classified  information. 
32  CFR  Part  159 

Classified  information. 
32  CFR  Part  159a 

Classified  information. 
32  CFR  Part  171 

Aircraft,  Fire  prevention. 
32  CFR  Part  186 

Arms  and  munitions.  Civil  defense. 
Hazardous  substances,  Organization  and 
functions  (Government  agencies). 

32  CFR  Part  188 

Environmental  impact  statements. 

32  CFR  Part  194 

Armed  forces.  Arms  and  munitions. 
Defense  communications.  Foreign 
relations,  International  organizations. 

PARTS  40, 42,  46,  51,  55, 62,  63, 65, 72, 

76, 79,  89,  98, 102, 103, 111, 114, 115, 
132, 157. 159, 159a,  171, 186, 188,  and 
194-{REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  parts  40,  42,  46,  51. 
55.  62,  63.  65,  72.  76.  79.  89.  98. 102. 
103.  111.  114, 115, 132. 157, 159, 159a, 
171, 186, 188.  and  194  are  removed. 

Dated:  October  19.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-142] 
RIN2115-AA97 

Safety  Zone;  Lake  Michigan,  Chicago, 
IL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Navy  Pier  fireworks  in  Chicago.  IL. 
This  safety  zone  is  necessary  to  protect 
vessels  and  spectators  from  potential 
airborne  hazards  during  a  planned 
fireworks  display  over  Lake  Michigan. 
The  safety  zone  is  intended  to  restrict 
vessels  from  a  portion  of  Lake  Michigan 
oH  Chicago.  Illinois. 
DATES:  This  rule  is  effective  from  8  p.m. 
(local)  October  13.  2001  to  11  p.m. 
(local)  October  27,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGDlO-01-1421  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Chicago.  215  W. 
83rd  Street.  Suite  D.  Burr  Ridge,  Illinois 
60521.  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Mike  Hogan,  U.S.  Coast  Guard 
Marine  Safety  Office,  215  W.  83rd 
Street,  Suite  D,  Burr  Ridge,  IL  60521. 
The  telephone  number  is  (630)  986- 
2175.  •  I 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Iiifonnation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  pubUshing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  permit  application  was 
not  received  in  time  to  publish  an 
NPRM  followed  by  a  final  rule  before 
the  necessary  effective  date.  Delaying 
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this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 

Background  and  Purpose 

This  temporary  safety  zone  is 
necessary  to  ensure  the  safety  of  vessels 
and  spectators  bom.  hazards  associated 
with  a  fireworks  display.  The  safety 
zone  consists  of  the  waters  of  Lake 
Michigan  within  the  arc  of  a  circle  with 
a  750-foot  radius  fitim  the  fireworks 
launch  site  with  its  center  in  the 
approximate  position  of  41°  53'18''  N, 
087°  36'08''  W.  Entry  into,  transit 
through  or  anchoring  within  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port.  Chicago  or  the 
designated  Patrol  Commander.  The 
designated  Patrol  Commander  on  scene 
may  be  contacted  on  VHF  Channel  1 6. 
All  geographic  coordinates  are  North 
American  Datum  of  1983  (NAD3). 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26. 1979).  For 
the  same  reasons  stated  below,  in  the 
last  paragraph  of  the  discussion  of  Small 
Entities,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Lake  Michigan  from  8  p.m. 


to  11  p.m.,  October  13,  October  20,  emd 
October  27.  2001.  This  regulation  would 
not  have  a  significant  economic  impact 
for  the  following  reasons.  The  regulation 
is  only  in  effect  for  only  three  hours  on 
three  days.  The  designated  area  is  being 
established  to  allow  for  maximum  use  of 
the  waterway  for  commercial  vessels  to 
enjqy  the  fireworks  display  in  a  safe 
manner.  In  addition,  commercial  vessels 
transiting  the  area  can  transit  around  the 
area.  The  Coast  Guard  will  give  notice 
to  the  public  via  a  Broadcast  to  Mariners 
that  the  regulation  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  oflnfbnnation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 


taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envirormiental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-rl. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Energy  Eflfects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.0'5-l(g).  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T09-113  is 
added  to  read  as  follows: 
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§165.T09-113    Safety  Zone;  Lake 
Michigan,  Chicago,  Il- 
ia) Location.  The  following  area  is 
designated  a  safety  zone:  the  waters  of 
Lake  Michigan  within  the  arc  of  a  circle 
with  a  750-foot  radius  from  the 
fireworks  launch  site  with  its  center  in 
the  approximate  position  of  41(  SS'IS" 
N,  087°  36'08'  W.  (NAD  1983). 

(b)  Enforcement  times  and  dates.  This 
section  will  be  enforced  from  8  p.m. 
imtil  11  p.m.  (local),  on  October  13, 
October  20.  and  October  27,  2001. 

(c)  Regulations.  This  safety  zone  is 
being  established  to  protect  the  boating 
public  during  a  planned  fireworks 
display.  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Chicago,  or  the  designated 
Patrol  Commander. 

Dated:  October  12.  2001. 
R.  E.  Seebald, 

Captain,  U.  S.  Coast  Guard,  Captain  of  the 
Port  Chicago. 

(FR  Doc.  01-27051  Filed  10-23-01;  3:04  pm) 
BiUJNG  CODE  4aiO-1S-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  2 

[ET  Doclcet  No.  00-258;  FCC  01-256] 

New  Advancad  Wireleaa  Services 

AGENCY:  Federal  Communications 

Conunission. 

ACTION;  Final  rule. | 

SUIMMARY:  This  document  adds  a  mobile 
allocation  to  the  2500-2690  MHz  band 
to  provide  additional  near-term  and 
long-term  flexibility  for  use  of  this 
spectrum,  thereby  making  this  band 
potentially  available  for  advanced 
mobile  and  fixed  terrestrial  wireless 
services,  including  third  generation  and 
future  generations  of  wireless  systems. 
This  action  promotes  the  continued 
introduction  of  fixed  wireless 
broadband  services;  provides  for  the 
introduction  of  new  advanced  wireless 
services  to  the  public,  consistent  with 
its  obligations  under  section  706  of  the 
Telecommunications  Act;  and  promotes 
increased  competition  among  terrestrial 
services. 

DATES:  Effective  November  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  41S-2452. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order.  ET  Docket  No.  00-  • 
258,  FCC  01-256,  adopted  September  6, 


2001,  and  released  September  24.  2001. 
The  full  text  of  this  Commission 
decision  is  available  on  the 
Commission's  Internet  site  at 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC, 
and  also  may  be  piucbased  from  the 
Commission's  duplication  contractor, 
Qualex  International,  (202)  863-2893, 
Room  CY-B402,  445  12th  Street,  SW., 
Washington,  DC  20554. 

Summary  of  the  First  Report  and  Order 

1.  In  the  Notice  of  Proposed  Rule 
Making  {"Advanced  Wireless  Services 
NPRM"),  66  FR  7483,  January  23,  2001 
in  this  proceeding,  the  Commission 
explored  the  possibility  of  introducing 
advanced  wireless  services  in  frequency 
bands  ciurently  used  for  cellular, 
broadband  Personal  Communications 
Service  ("PCS"),  and  Specialized 
Mobile  Radio  services;  in  certain 
frequency  bands  already  allocated  for 
Fixed  and  Mobile  services  that  could  be 
used  to  deploy  new  advanced  wireless 
services;  and  in  five  other  frequency 
bands:  1710-1755  MHz,  1755-1850 
MHz,  2110-2150  MHz,  2160-2165  MHz, 
and  2500-2690  MHz.  Piusuant  to  its 
independent  spectrum  management 
responsibilities,  the  Commission 
undertook  a  study  of  the  2500-2690 
MHz  band.  An  Interim  Report  regarding 
this  band  was  issued  in  November  2000, 
and  a  Final  Report  was  issued  in  March 
2001. 

2.  As  commenters  note,  the  2500- 
2690  MHz  band  has  been  used  for  a 
number  of  years  to  provide  one-way 
analog  fixed  services  and  is  now  being 
increasingly  used  to  provide  two-way 
digital,  including  broadband,  fixed 
services.  Nationwide  deployment  of 
two-way,  digital  Instructional 
Television  Fixed  Service  ("ITFS")  and 
Multichannel  Multipoint  Distribution 
Services  ("MMDS")  systems  will 
provide  Americans  with  another  option 
for  high-speed  broadband  access, 
furthering  competition  with  other 
service  providers  such  as  digital 
subscriber  line  ("DSL"),  cable  modem, 
or  satellite-based  services  provided  by 
incumbent  telephone  companies,  cable 
operators,  or  satellite  operators.  We  will 
add  a  mobile  allocation  to  this  band  in 
order  to  provide  additional  flexibility 
for  use  of  this  spectrum  and  promote 
more  efficient  use,  thereby  serving  the 
public  interest.  However,  we  also 
conclude  that  we  will  not  relocate, 
displace,  or  otherwise  modify 
incumbent  ITFS/MMDS  operations.  We 
will  rely  instead  on  a  market-based    . 
approach  to  introduce  additional 


flexibility  in  this  band.  We  note  that 
such  additional  flexibility  will  not 
necessarily  result  in  any  change  in 
service  offerings  in  the  2500-2690  MHz 
band  because  fixed  uses  could  prove  to 
be  more  highly-valued  by  the  market 
than  mobile  uses. 

3.  We  find  that  adding  a  mobile 
allocation  to  the  2500-2690  MHz  band 
will  further  promote  the  public  interest 
by  providing  an  additional  option  to 
service  providers  in  that  band.  As  was 
stated  in  oui  November  1999  Policy 
Statement  on  principles  for  reallocation 
of  spectrum:  "Flexible  allocations  may 
result  in  more  efficient  spectrum 
markets."  We  recognize  that  with 
flexible  allocations,  spectrum 
efficiencies  can  be  accomplished  in  a 
niunber  of  ways.  For  example,  licensees 
can  negotiate  among  themselves 
arrangements  for  avoiding  interference 
rather  than  relying  on  mandatory 
technical  rules  to  control  interference; 
relaxed  service  rules  would  allow 
licensees  greater  freedom  in 
determining  the  specific  services  to  be 
offered;  and  rules  for  similar  services 
can  be  harmonized  to  provide  regulatory 
neutrality  to  help  establish  a  level 
playing  field  across  technologies  and 
foster  more  effective  competition.  We 
have  aheady  provided  such  flexibility 
in  many  services,  including  PCS, 
Wireless  Communications  Service,  and 
new  services  operating  on  television 
channels  60-69;  and  have  proposed 
flexibility  in  other  services,  including 
new  services  operating  on  television 
channels  52-59.  In  permitting  new 
services  to  operate  on  television 
channels  60-69,  we  added  Fixed  and 
Mobile  services  to  the  Broadcasting 
allocation  in  the  746-806  MHz  band.  In 
our  related  proceeding  that  developed 
service  rules  for  the  746-764  MHz  and 
776-794  MHz  bands,  we  stated  that  our 
goal  was  "enabUng  the  broadest  possible 
use  of  this  spectrum,  consistent  with 
sound  spectrum  management  *   *  *." 
We  adopted  service  rules  primarily 
oriented  toward  fulfilling  the  need  for  a 
variety  of  fixed  and  mobile  wireless 
services  in  those  bands,  but  did  not 
structiue  the  rules  to  establish  a 
particular  service  configuration.  Rather, 
the  service  rules  would  allow  licensees 
to  make  determinations  respecting  the 
services  provided  and  the  technologies 
to  be  used,  including  new  broadcast- 
type  services  so  long  as  they  complied 
with  the  technical  rules  adopted  for  the 
bands.  In  proposing  to  permit  new 
services  to  operate  on  television 
chaimels  52-59,  we  also  proposed  a  co- 
primary  Fixed,  Mobile,  and 
Broadcasting  allocation  to  "enable 
service  providers  to  select  the 
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technology  they  wish  to  use  to  provide 
new  broadband  services  in  order  to 
make  the  best  use  of  this  spectrum." 
Thus,  we  have  provided  flexible 
spectrum  use  for  many  services  and  are 
proposing  to  provide  flexible  spectrum 
use  for  other  services. 

4.  Specifically  with  regard  to  ITFS/ 
MMDS,  we  already  have  provided 
licensees  with  additional  operational 
flexibility.  First,  in  1995  we  expanded 
the  protected  service  area  contour  for 
site-based  MMDS  licensees  from  a  15 
mile  radius  to  a  35  mile  radius.  Second, 
in  1996  we  implemented  rules  for  the 
use  of  digital  modulation  schemes, 
thereby  allowing  ITFS/MMDS  licensees 
to  provide  multiple  chaimels  of  video 
programming  and  high-speed  data 
applications  such  as  Internet  access. 
Third,  in  1998  we  authorized  the  use  of 
two-way  transmissions  on  ITFS/MMDS 
frequencies,  effectively  enabling  the 
provision  of  voice,  video  and  data 
services  and  granted  a  35-mile  protected 
service  area  to  every  ITFS  licensee.  With 
the  advent  of  two-way  technology, 
ITFS/MMDS  has  become  a  vehicle  for 
offering  high-speed  Internet  access  and 
broadband  service  to  educational, 
residential  and  small  office/home  office 
customers.  Finally,  we  note  that, 
although  many  MMDS  licenses  were 
granted  subject  to  area-wide  (Basic 
Trading  Areas  or  "BTAs")  auctions  in 
1996,  the  secondary  market  for  both 
MMDS  licenses  and  ITFS  spectnun  on 

a  leased  basis  has  been  very  vibrant. 
Since  1998  WorldCom  and  Sprint  have 
invested  over  $2  billion  dollars  in  the 
acquisition,  by  purchase  or  lease,  of 
MMDS  and  ITFS  channel  rights 
covering  60  million  households. 

5.  The  Communications  Act  of  1934, 
as  amended,  specifically  authorizes  the 
Commission  to  allocate  spectrum  to 
provide  flexibifity  of  use,  if — 

(1)  such  use  is  consistent  with 
international  agreements  to  which  the 
United  States  is  a  party;  and 

(2)  the  Conunission  finds,  after  notice 
and  an  opporttmity  for  public  comment, 
that— 

(A)  such  an  allocation  would  be  in  the 
public  interest; 

(B)  such  use  would  not  deter 
investment  in  communications  services 
and  systems,  or  technology 
development;  and 

(C)  such  use  would  not  result  in 
harmful  interference  among  users. 

6.  With  regard  to  the  2500-2690  MHz 
band,  we  find  that  the  above  conditions 
are  met  and  that  adding  a  mobile 
allocation  to  the  band  is  in  the  public 
interest.  First,  as  noted  above  and  in  the 
Advanced  Wireless  Services  NPRM,  the 
2500-2690  MFIz  band  is  allocated  in 
Region  2  on  a  primary  basis  to  the 


Fixed,  Fixed  Satellite,  Mobile  excejjt 
aeronautical  mobile,  and  Broadcasting- 
Satellite  Services.  The  2000  World 
Radiocommunication  Conference 
identified  the  2500-2690  MHz  band  for 
possible  terrestrial  third  generation 
mobile,  or  IMT-2000,  use.  While  it  is 
unclear  whether  other  countries  will  use 
this  band  for  advanced  mobile  systems, 
the  band  is  potentially  available  in 
many  countries,  and  it  is  possible  that 
advanced  wireless  use  will  evolve  there 
on  a  regional  or  worldwide  basis. 
Therefore,  adding  a  mobile  allocation  to 
the  2500-2690  MHz  band  in  the  United 
States  is  consistent  with  international 
agreements  to  which  the  United  States 
is  a  party  and  will  permit  the  possibility 
of  long-term  harmonized  use  of  the 
band. 

7.  Second,  we  find  that  adding  a 
mobile  allocation  to  the  band  would  not 
deter  investment  in  current  fixed 
wireless  operations,  and  would  not 
result  in  harmful  interference  if 
appropriate  protective  measures  are 
taken.  As  discussed  above,  the  public 
interest  is  served  because  a  flexible 
allocation  allows  licensees  to  make 
efficient  use  of  spectrum,  especially  if 
licensees  are  given  greater  freedom  in 
determining  the  specific  services  to  be 
offered.  We  also  conclude  that 
investment  in  communications  services 
and  systems  and  technology 
development  would  not  be  deterred  by 
a  flexible  allocation  in  this  band.  While 
some  ITFS/MMDS  incumbents  indicate 
that  investment  in  the  band,  particularly 
for  fixed  broadband  deployment,  could 
be  deterred  and  interference  to 
incumbents  could  be  caused  if  we  were 
to  add  a  mobile  allocation  to  the  band, 
we  believe  that  a  flexible  allocation  will 
actually  encoiuage  investment  in  and 
the  development  of  new  and  iimovative 
technology  and  services.  For  example, 
investment  in  ITFS/MMDS  increased  as 
the  result  of  the  Conunission's  decision 
to  allow  for  two-way  digital  services  in 
this  band,  thereby  allowing  for  the 
deployment  of  fixed  broadband  services. 
A  flexible  allocation  that  permits  mobile 
service  will  spur  new  technology 
developments  and  investment. 

8.  Third,  we  note  that  there  is  support 
for  potentially  using  this  spectrum  for 
mobile  services.  Further,  IPWireless, 
Inc.  has  developed  and  is  testing 
technology  for  portable  data  services 
that  it  claims  can  operate  under  existing 
ITFS/MMDS  service  rules  (i.e..  not 
cause  harmful  interference  to  incumbent 
one-way  and  two-way  fixed  services) 
without  disrupting  the  provision  of 
fixed  services  in  the  2500-2690  MHz 
band.  The  addition  of  a  mobile 
allocation  will  facilitate  the 
introduction  of  these  types  of  services 


and  will  provide  flexibility  for 
introducing  other  mobile  applications  in 
the  future,  thereby  encouraging 
technology  development  and 
investment.  We  emphasize  that  this 
addition  merely  increases  options  for 
incumbents  to  employ  spectrum  in  its 
highest-valued  use,  consistent  with 
prior  Commission  policy,  and  does  not 
change  existing  ITFS/MMDS  service  or 
technical  rules. 

9.  Finally,  we  conclude  that  the 
introduction  of  additional  mobile  uses 
in  the  2500-2690  MHz  band  can  be 
accomplished  without  causing  harmful 
interference  to  incumbent  ITFS/MMDS 
operators.  We  emphasize  that  existing 
technical  rules,  including  interference 
rules,  will  be  maintained  until  a 
rulemaking  proceeding  has  been 
completed  that  will  address  any  changes 
to  those  rules  that  may  be  necessary. 
More  importantly,  we  emphasize  that 
until  that  occurs,  any  mobile  use 
introduced  in  this  band  would  be 
subject  to  existing  technical  rules  or 
interference  agreements  between 
incumbent  users  and  new  mobile  users. 
We  note  that  changes  in  geographic  or 
service  applications  by  incumbent  ITFS/ 
MMDS  operators  may  permit  other 
types  of  mobile  uses  to  be  introduced  in 
this  band,  licensees  may  partition  their 
service  areas,  and  parties  may  develop 
non-interference  agreements.  Under 
those  circumstances,  additional 
technical  service  rules  would  have  to  be 
established  to  protect  incumbent 
operations.  - 

10.  We  disagree  with  AT&T  that  our 
action  here  will  necessarily  result  in  a 
"windfall  "  to  incumbent  ITFS/MMDS 
licensees.  Permitting  mobile  use  of  the 
2500-2690  MHz  band  simply  allows 
inciunbent  licensees  an  additional 
option,  but  it  is  entirely  possible  that 
fixed  use  of  the  band  will  continue  to 
predominate.  Additionally,  we  note  that 
certain  types  of  mobile  applications 
could  be  deployed  in  the  near-term 
under  existing  service  rules;  thus,  as 
noted,  our  action  is  consistent  with  the 
type  of  flexibility  already  afforded  other 
types  of  licensees,  such  as  cellular  and 
broadband  PCS.  Finally,  it  is  reasonable 
for  us  to  conclude  that,  on  balance, 
although  inciunbents  may  enjoy  some 
benefits  by  adding  a  mobile  allocation  to 
the  band,  permitting  mobile  use  of  the 
band  by  new  service  providers  would 
pose  a  very  high  risk  of  disrupting 
important  incumbent  fixed  operations 
that  our  decision  does  not  pose. 
Accordingly,  we  find  it  in  the  public 
interest  to  permit  ITFS/MMDS  licensees 
the  flexibility  to  offer  mobile  s(>r\'ices, 
and  we  are  adding  a  "Mobile  except 
aeronautical  mobile"  allocation  for  the 
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United  States  to  the  2500-2690  MHz 
band. 

11.  While  we  find  that  adding  a 
mobile  allocation  in  the  2500-2690 
KfHz  band  would  be  in  the  public 
interest,  we  find  that  relocating 
incumbent  ITFS/MMDS  operations 
would  jeopardize  the  provision  of 
important  fixed  wireless  broadband 
services.  The  FCC  staffs  Final  Report 
studied  whether  the  band  could  be 
shared  with  or  reallocated,  in  whole  or 
in  part,  for  new  advanced  mobile 
service  providers.  The  FCC  stafTs  Final 
Report  concludes  that  in  many  cases 
lack  of  uniform  geographic  use  in  the 
band  precludes  co-frequency  sharing 
between  ITFS/MMDS  and  advanced 
mobile  service  providers.  The  FCC 
staffs  Final  Report  recognized  that 
although  voluntary  partitioning  between 
inciunbent  users  and  new  advanced 
mobile  service  operators  offered  some 
promise  of  sharing  as  an  interim 
measure  in  some  geographic  areas, 
sufficient  spectrum  does  not  appear  to 
be  available  in  populated  areas  to 
support  viable  advanced  mobile  services 
operations.  That  conclusion  is 
imchallenged  by  any  party  to  this 
proceeding.  The  FCC  staffs  Final  Report 
also  studied  permitting  mobile  use  by 
new  service  providers  by  reallocating  all 
or  a  portion  of  the  2500-2690  MHz  band 
from  fixed  to  mobile  services.  However, 
even  the  60  MHz  reallocation  proposed 
by  Verizon  would  cause  severe 
disruptions  to  ITFS/MMDS.  inciunbents 
if  they  were  forced  to  vacate  a  segment 
of  the  band.  Further,  the  option  of 
relocating  ITFS/MMDS  incumbents  to 
another  band  would  likely  impose  even 
greater  overall  costs  because  existing 
licensees  in  all  candidate  relocation 
bands  examined  by  the  FCC  staff's  Final 
Report  would  also  need  to  be  relocated 
to  accommodate  displaced  ITFS/MMDS 
incumbents.  Based  on  this  record,  we 
find  that  relocating  ITFS/MMDS 
inciunbents  would  not  be  cost-effective 
or  desirable. 

12.  Our  assessment  is  shared  by  the 
majority  of  parties  to  this  proceeding. 
Some  parties  contend  that  there  will 
likely  be  insufficient  spectnun  for 
advanced  mobile  services  if  a  portion  of 
the  2500-2690  MHz  band  is  not 
reallocated  for  exclusive  mobile  use. 
However,  in  our  recent  Further  NPRM 
in  this  proceeding,  we  solicited 
comment  on  allocating  additional  bands 
for  advanced  mobile  services.  Further, 
as  discussed  above,  we  are  adding  a 
mobile  allocation  to  the  2500-2690  MHz 
band  to  permit  flexibility  for  inounbent 
licensees.  We  will  be  addressing  the 
issue  of  how  much  additional  spectrum 
from  other  bands  is  required  for 
advanced  mobile  services  in  a 


forthcoming  decision  in  this  proceeding. 
Moreover,  we  have  encouraged  the 
provision  of  both  advanced  mobile  and 
fixed  services  and  note  that  the  services 
currently  being  provided  and  planned 
in  the  2500-2690  MHz  band — while 
fixed  in  natxue — have  significant  value. 
Accordingly,  we  find  that  displacing 
ITFS/MMDS  inciunbents  to  permit 
advanced  mobile  use  of  the  2500-2690 
MHz  band  by  new  service  providers 
would  be  detrimental  to  the  pubUc 
interest. 

13.  We  recognize  that,  imder  current 
technology  and  service  rules,  fixed  and 
mobile  (oUier  than  portable)  sharing  of 
the  2500-2690  MHz  band  does  net 
appear  feasible,  but  we  anticipate 
advances  in  technology  that  may  permit 
such  sharing.  We  further  recognize  that 
we  will  have  to  explore  in  a  separate 
futiu^  proceeding  the  service  rules  that 
will  apply  to  permit  mobile  operations 
in  the  band.  The  FCC  staff's  Final 
Report  cites  the  possibility  of 
interference  to  incumbent  ITFS/MMDS 
operations  from  new  advanced  mobile 
service  providers,  and  we  would  want 
to  provide  service  and  technical  rules 
that  would  allow  both  incumbent  ITFS/ 
MMDS  and  mobile  operations  to  co- 
exist in  the  band.  As  noted,  in 
developing  service  rules  for  the  746-764 
MHz  and  776-794  MHz  bands,  we 
struck  a  balance  in  developing  rules  that 
would  facilitate  licensees'  flexibility  to 
provide  either  fixed  or  mobile  services 
as  well  as  certain  broadcast-type 
services  on  a  non-interference  basis.  We 
would  want  to  strike  the  same  balance 
for  the  2500-2690  MHz  band  so  that 
mobile  use  of  the  band  will  not  impair 
fixed  use  of  the  band.  We  emphasize 
that  if  fixed  and  mobile  sharing  of  the 
band  continues  to  be  infeasible  in  the 
long  run,  our  service  rules  would  ensiue 
the  protection  of  fixed  operations. 

Final  Regulatory  Flexibility 
Certification 

14.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  ("RFA")'  requires 
that  a  regulatory  flexibility  analysis  be 
prepared  for  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. "2  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 


governmental  jurisdiction.  "^  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act.'*  A  small  business  concern 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  oiieration;  and 
(3)  satisfies  any  additional  criteria 
estabUshed  by  the  Small  Business 
Administration  {SBA).^ 

15.  In  this  First  Report  and  Order, 
"the  Commission  adds  a  mobile 
allocation  to  the  2500-2690  MHz  band 
and  thus  provides  ITFS/MMDS 
incumbent  users  of  that  band  additional 
flexibility  to  offer  mobile,  as  well  as 
CTurent  fixed,  services.  This  change  may 
provide  new  opportunities  for  ITFS/ 
MMDS  inciunbents,  but  will  not 
adversely  affect  any  incumbents  because 
mobile  use  of  the  band  will  be  at  their 
discretion.  As  noted  in  paragraph  26  of 
the  First  Report  and  Order,  the 
introduction  of  additional  mobile  uses 
in  the  2500-2690  MHz  band  can  be 
accomplished  without  causing  harmful 
interference  to  incumbent  ITFS/MMDS 
operators  because  *  *  *  the  incumbent 
licensees  will  have  the  flexibility  to 
determine  the  specific  services  to  be 
offered."  Therefore,  we  certify  that  the 
requirements  of  this  First  Report  and 
Order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  send  a  copy  of  the 
First  Report  and  Order,  including  a  copy 
of  this  final  certification,  in  a  report  to 
Congress  pursuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(a)(1)(A).  hi 
addition,  the  First  Report  and  Order  and 
this  certification  will  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
605(b). 

16.  Authority  for  issuance  of  the  First 
Report  and  Order  is  contained  in 
sections  1,  4(i),  7(a),  301,  303(c),  303(f), 
303(g),  303(r),  308,  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  157(a), 
301,  303(c).  303(f),  303(g),  303(r),  308. 
and  309(j). 


'  The  RFA.  see  S  U.S.C  S  601  et.  seq.,  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Pub.  L.  104-121, 110 
Stat.  847  (1996)  (CWAAA).  Title  11  of  the  CWAAA 
is  the  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996  (SBREFA). 

'5U.S.C  605(b). 


'5  U.S.C  601(6). 

*  5  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  Act,  IS  U.S.C  S  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  afier  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Regiater." 

9  Small  Business  Act,  IS  U.S.C  S  632. 


Federal  Register / Vol.  66,  No.  207 /Thursday,  October  25,  2001 /Rules  and  Regulations         53963 


List  of  Subjects  in  47  CFR  Part  2 

Communications  equipment.  Radio, 
Table  of  frequency  allocation. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  amends  47  CFR,  part  2  as 
follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302a.  303,  and 
336,  unless  otherwise  noted. 


2.  Section  2.106,  the  Table  of 
Frequency  Allocations,  is  amended  by 
revising  pages  52  and  53.  The  revisions 
read  as  follows: 

§  2.1 06    Table  of  Frequency  Allocationt. 


aiLUNG  CODE  6712-01-P 
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Proposed  Rules 


Federal  Register 

Vol.  66,  No.  207 
Thursday,  October  25,  2001 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
mies. 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart70 
[NY002;  FRL-7090^] 


Claan  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program:  State  of 
New  York 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  full  approval. 

summary:  The  EPA  proposes  full 
approval  of  the  operating  permits 
program  submitted  by  the  State  of  New 
York  for  the  purpose  of  complying  with 
Federal  requirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources. 
DATES:  Ckimments  on  this  proposed 
action  must  be  received  in  writing  by 
November  26,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Steven  C.  Riva,  Chief, 
Permitting  Section,  Air  Programs 
Branch,  at  the  New  York  Region  2  Office 
listed  below.  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  full  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  2,  290  Broadway,  25th  Floor, 
New  York,  New  York  10007-1866, 
Attention:  Steven  C.  Riva. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Riva.  Chief.  Permitting 
Section,  Air  Programs  Branch,  at  the 
above  EPA  ofGce  in  New  York  or  at 
telephone  number  (212)  637-4074. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  under  Title  V  of  the  Clean 
Air  Act  ("the  Act").  EPA  has 
promulgated  rules  which  define  the 
minimimi  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 


approval  of  State  operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992)).  These  rules  are  codified  at  Title 
40  of  the  Code  of  Federal  Regulations 
(40  CFR)  part  70.  Title  V  of  the  Act 
directs  States  to  develop,  and  submit  to 
EPA  for  approval,  programs  for  issuing 
operating  permits  to  all  major  stationary 
souirces  and  to  certain  other  sources. 
The  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
'disapproval. 

On  November  7, 1996,  EPA  granted 
New  York  interim  approval  of  its  part  70 
program.  61  FR  57589.  At  that  time, 
EPA  stated  that  there  were  eight  interim 
approval  issues  that  needed  to  be  fixed 
in  order  for  the  EPA  to  grant  New  York 
.full  approval.  However,  with  regard  to 
five  of  the  eight  issues  identified,  EPA 
stated  that  if  revisions  to  part  70  were 
finalized  (proposed  revisions  were 
published  in  the  Federal  Register  on 
August  29, 1994  and  August  31, 1995) 
prior  to  expiration  of  New  York's 
interim  approval.  New  York  might  not 
need  to  address  those  five  issues. 

On  June  8. 1998,  New  York  submitted 
to  EPA  Region  2  revisions  to  6  NYCRR 
part  201  which  address  three  of  the 
interim  approval  issues.  EPA  has 
reviewed  the  changes  and  finds  that 
they  provide  approvable  corrections  for 
the  three  issues  cited  in  the  final  interim 
approval  notice. 

On  October  5,  2001,  New  York 
submitted  additional  revisions  to  6 
NYCRR  Parts  200  and  201  which 
addressed  three  of  the  remaining  five 
interim  approval  issues.  These  changes 
were  accomplished  through  New  York 
State's  emergency  rulemaking 
procedures  and  were  filed  with  the  New 
York  State  Department  of  State  with  an 
effective  date  of  September  19,  2001.  A 
separate  rulemaking  proposal  with 
identical  changes  was  also  filed  with  the 
Department  of  State  and  will  replace  the 
"emergency"  package  once  the 
rulemaking  proposal  is  finalized. 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001.  (65 
FR  32035)  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Reciter  that  , 


would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Register  notice. 

Several  citizens  commented  on  what 
they  believe  to  be  deficiencies  with 
respect  to  the  New  York  State  Title  V 
program.  EPA  takes  no  action  on  those 
comments  in  today's  action  and  will 
respond  to  them  separately  by  December 

I,  2001.  As  stated  in  the  Federal 
Register  notice  published  on  December 

II,  2000,  (65  FR  77376)  EPA  will 
respond  by  December  1,  2001  to  timely 
public  comments  on  programs  that  have 
obtained  interim  approval;  and  EPA  will 
respond  by  April  1,  2002  to  timely 
comments  on  fully  approved  programs. 
We  will  publish  a  notice  of  deficiency 
(NOD)  if  we  determine  that  a  deficiency 
exists,  or  we  will  notify  the  commenter 
in  writing  to  explain  our  reasons  for  not 
making  a  finding  of  deficiency.  An  NOD 
will  not  necessarily  be  limited  to 
deficiencies  identified  by  citizens  and 
may  include  any  deficiencies  that  EPA 
has  identified  through  its  program 
oversight. 

Therefore,  citizens  should  limit  any 
comments  on  today's  Notice  to  the 
specific  issues  delineated  herein;  that  is, 
those  eight  specific  issues  that  were 
addressed  pursuant  to  EPA's  November 
7, 1996  interim  approval  of  the  New 
York  State  operating  permits  program. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

EPA  is  proposing  full  approval  of 
New  York's  'Title  V  program  as 
submitted  on  November  12, 1993,  June 
17, 1996,  and  Jime  27, 1996,  revised  and 
resubmitted  on  June  8, 1998,  and 
resubmitted  under  emergency 
rulemaking  procedures  on  October  5, 
2001.  The  following  addresses  the  June 
8, 1998,  resubmission  which  fixes  three 
of  the  program  deficiencies  EPA  found 
on  November  7, 1996,  and  the  October 
5,  2001,  emergency  rulemaking  which 
addresses  three  additional  program 
deficiencies  that  were  also  identified  by 
EPA  on  November  7, 1996.  EPA  seeks 
comment  on  its  proposal  to  fully 
approve  New  York's  program. 


Federal  Regigter/Vol.  66.  No.  207  /  Thursday,  October  25,  2001  /  Proposed  Rules 


53967 


1.  Issues  Raised  in  the  Interim  Approval 
Notice  That  Have  Been  Corrected 

a.  On  June  8, 1998,  New  York 
submitted  revisions  to  6  NYCRR  Part 
201  which  satisfy  three  deficiencies 
noted  in  the  November  7, 1996,  Federal 
Register  notice  granting  New  York 
interim  approval. 

i.  Under  the  reporting  requirements  of 
6  NYCRR  201-6.5(c)(3)(ii),  New  York 
provides  that  a  permittee  can  seek  to 
have  a  violation  excused  as  provided  in 
201-1.4  if  such  violations  are  reported 
as  required  in  201-1 .4(b).  The  DEC 
Commissioner  is  provided  discretion 
under  201-1.4  to  excuse  violations  of 
any  applicable  emission  standard  for 
necessary  scheduled  equipment 
maintenance,  start-up/shutdown 
conditions,  malfunctions,  and  upsets  if 
such  violations  are  unavoidable  and  the 
permittee  meets  certain  conditions  and 
reporting  requirements.  EPA  found  that 
New  York's  rule  was  deficient  since  it 
was  not  clear  that  the  DEC 
Commissioner's  discretion  could  only 
apply  to  state  implementation  plan  (SIP) 
requirements  or  State-only 
requirements.  Such  discretion  could  not 
extend  to  other  Federal  requirements 
such  as  NSPS,  NESHAPs  or  PSD/NSR. 
In  its  notice  proposing  interim  approval, 
EPA  stated  that  in  order  to  receive  full 
approval.  New  York  must  add  a 
sentence  to  6  NYCRR  201-6. 5(c)(3)(ii) 
which  clarifies  that  the  discretion  to 
excuse  a  violation  imder  201-1.4  will 
not  extend  to  Federal  requirements 
unless  the  specific  Federal  requirement 
provides  for  the  affirmative  defense 
during  start-ups,  shutdowns, 
malfunctions,  or  upsets.  New  York 
amended  201-6.5(c)(3)(ii)  to  state  that  a 
federal  regulation  can  only  be  excused 
if  the  specific  federal  regulation 
provides  an  affirmative  defense  during 
start-up,  shutdowns,  malfunctions  or 
upsets.  Therefore,  the  affirmative 
defense  provisions  at  201-1.4  cannot  be 
used  for  federally  promulgated 
regulations.  EPA  considers  this  issue 
resolved  for  purposes  of  granting  the 
State  of  New  York  full  program 
approval. 

ii.  40  CFR  70.6  provides  that  permits 
can  include  alternative  emission  limits, 
equivalent  to  those  contained  in  the  SIP, 
as  long  as  the  SIP  allows  for  alternative 
emission  limits  to  be  made  through  the 
permit  issuance,  renewal  or  significant 
modffication  process.  EPA  in  its  interim 
approval  notice  foimd  that  New  York's 
language  was  overly  broad  in  that  it 
allowed  New  York  to  provide  for 
alternative  emission  limits  even  if  that 
was  not  provided  in  a  particular 
regulation  approved  into  the  SIP  or  even 
if  the  limit  was  not  determined  to  be 


"equivalent"  to  that  in  the  SIP.  New 
York  amended  201-6.5(a)(l)(ii)  to  state 
that  permits  can  only  include 
alternative  emission  limits  if  provided 
for  in  a  SIP  and  if  the  alternative 
emission  limit  is  determined  by 
NYSDEC  to  be  equivalent  to  the  limit  in 
the  SIP.  Therefore,  EPA  considers  this 
issue  resolved  for  purposes  of  granting 
the  State  of  New  York  full  program 
approval. 

iii.  EPA  in  its  interim  approval  notice 
had  found  that  6  NYCRR  201-6.5(f)(3) 
concerning  operational  flexibility 
related  to  emissions  trading  under  the 
SIP  did  not  include  one  of  the 
"gatekeepers"  of  40  CFR  70.4(b)(12)(i) 
which  states  that  changes  do  not  need 
to  undeigo  a  permit  revision  as  long  as 
the  changes  are  not  modifications  under 
any  provision  of  Title  I  of  the  Act.  6 
NYCRR  201-6.5(f)(4)  concerning 
operational  flexibility  related  to 
emissions  trading  under  a  cap  did  not 
include  the  two  gatekeepers  of  40  CFR 
§  70.4(b)(12)  which  state  that  (1) 
changes  do  not  need  to  undergo  a 
permit  revision  as  long  as  the  changes 
are  not  modifications  under  any 
provision  of  Title  I  of  the  Act  and  (2)  the 
changes  do  not  exceed  the  emissions 
allowable  under  the  permit.  New  York 
revised  paragraphs  201-6.5(0(3)  and 
201-6. 5(f)(4)  to  include  the  needed 
gatekeepers  from  §  70.4(b)(12)(i). 
Therefore,  EPA  considers  this  issue 
resolved  for  purposes  of  granting  the 
State  of  New  York  full  program 
approval. 

b.  On  October  5,  2001,  New  York 
submitted  revisions  to  6  NYCRR  Parts 
200  and  201  which  satisfy  three 
additional  deficiencies  noted  in  the 
November  7, 1996  Federal  Register 
notice  granting  New  York  interim 
approval. 

i.  40  CFR  70.7(e)(2)(i)(B)  states  that 
minor  permit  modification  procedures 
may  be  used  for  permit  modifications 
involving  the  use  of  economic 
incentives,  marketable  permits, 
emissions  trading,  and  other  similar 
approaches  "to  the  extent  that  such 
minor  permit  modification  procedures 
are  explicitly  provided  for  in  an 
applicable  implementation  plan  or  in 
applicable  requirements  promulgated  by 
EPA."  EPA  in  its  interim  approval 
notice  found  that  6  NYCRR  201- 
6.7(c)(2)  provided  for  use  of  minor 
modffication  procedures  for  permit 
modffications  involving  the  use  of 
economic  incentives  and  marketable 
permits,  but  did  not  include  the 
language  quoted  above.  New  York  has 
revised  201-6.7(c)(2)  to  include  the 
language  quoted  above.  Therefore.  EPA 
considers  this  issue  resolved  for 


piuposes  of  granting  the  State  of  New 
York  full  program  approval. 

ii.  EPA  nad  originally  found  as  a 
deficiency  New  York's  definition  of 
'Regulated  Air  Pollutant"  in  6  NYCRR 
200.1(bq)  because  it  failed  to  include 
pollutants  regulated  under  section 
112(r)  of  the  Act.  The  definition  of 
Regulated  Air  Pollutant  at  §  70.2 
includes  "any  pollutant  subject  to  a 
standard  promulgated  under  section  112 
or  other  requirements  established  under 
section  112  of  the  Act,  including 
sections  112(g),  (j),  and  (r)  of  the  Act. 
*  *   *"  New  York's  definition  of 
regiilated  air  pollutant  includes  "any 
hazardous  air  pollutant,"  which  New 
York  defines  by  providing  a  list  of  the 
112(b)  pollutants.  New  York  added  a 
new  requirement  at  6  NYCRR  201.1(bm) 
to  include  in  its  definition  of  regiilated 
air  pollutants,  pollutants  regulated 
under  section  112(r)  of  the  Act. 
Therefore,  EPA  considers  this  issue 
resolved  for  purposes  of  granting  the 
State  of  New  York  full  program 
approval^ 

iii.  40  CFR  70.4(b)(12)(i)  provides  that 
states  can  allow  sources  to  make 
502(b)(10)  changes  without  requiring  a 
permit  revision.  40  CFR  §  70.2  defines 
"section  502(b)(10)  changes"  as  changes 
that  contravene  an  express  permit  term 
as  long  as  such  changes  would  not 
violate  applicable  requirements  or 
contravene  federally  enforceable  permit 
terms  and  conditions  that  are 
monitoring,  recordkeeping,  reporting,  or 
compliance  certification  requirements. 
New  York's  regulation  did  not  provide 
for  one  of  the  three  elements  defined  to 
provide  operational  flexibility  under 
section  502(b)(10)  of  the  Act.  New  York 
has  revised  its  regulations  at  6  NYCRR 
201-6.5(0(6)  to  provide  the  0|}erational 
flexibility  provisions  as  set  forth  in 
section  502(b)(10)  of  the  Act.  Therefore, 
EPA  considers  this  issue  resolved  for 
purposes  of  granting  the  State  of  New 
York  full  program  approval. 

2.  Other  Issues  Raised  in  Interim 
Approval  Notice 

i.  Judicial  Review:  40  CFR 
70.4(b)(3)(xii)  requires  that  petitions  for 
judicial  review  be  filed  no  later  than  90 
days  after  the  final  permit  action,  or 
such  shorter  time  as  the  State  shall 
designate.  Article  78  of  the  New  York 
Civil  Practice  Law  and  Rules  (CPLR) 
provides  a  four  month  statute  of 
limitations  for  persons  to  seek  judicial 
review  of  all  New  York  State  agencies' 
actions.  When  granting  the  interim 
approval,  EPA  stated  that  New  York 
must  adopt  a  90  day  statute  of 
limitations  through  rulemaking  in  order 
to  be  consistent  with  part  70.  However, 
in  granting  New  York  interim  approval 
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EPA  also  mentioned  that  it  had 
proposed  on  August  29, 1994  to  extend 
the  filing  date  of  requesting  judicial 
review  from  90  days  to  125  days,  and 
that  if  part  70  were  promulgated  as 
proposed,  New  York  would  not  need  to 
change  the  statute  of  limitations. 

EPA  has  revisited  this  issue  and  now 
proposes  that  New  York  need  not 
change  its  filing  date  for  seeking  judicial 
review  as  its  filing  date  is  more  stringent 
than  the  federal  requirement.  One  goal 
of  Title  V  is  to  provide  more  public 
participation  in  the  air  permitting 
process.  The  four  month  statute  of 
limitations  provided  imder  the  CPLR 
gives  citizens  an  additional  month  to 
seek  judicial  review.  EPA  believes  that 
imposing  a  unique,  and  shorter,  statute 
of  limitations  than  otherwise  applies  in 
New  York  State  for  Title  V  purposes 
would  result  in  less  public  involvement 
in  permitting  actions.  EPA  also  believes 
that  the  one  additional  month  provided 
by  New  York's  rule,  beyond  the  90  day 
period  provided  in  part  70.  is  not  so 
long  as  to  deny  facilities  repose  as  to 
when  their  permits  would  no  longer  be 
subject  to  suit.  Because  EPA  encoiuages 
involvement  by  citizens  as  well  as 
permittees  in  the  permitting  process,  it 
is  prudent  that  EPA  allow  a  state  to 
continue  to  use  the  statute  of  limitations 
the  public  is  familiar  with  when  seeking 
judicial  review.  The  statute  of 
limitations  has  no  impact  on  the 
implementation  or  enforcement  of  the 
Title  V  program.  EPA  also  considers 
New  York's  statute  of  limitations  to  be 
more  stringent  than  the  one  required 
under  part  70  such  that  this  should  not 
have  been  raised  as  a  program 
deficiency.  Therefore,  EPA  proposes  to 
remove  the  statute  of  limitations  interim 
approval  issue.  j 

li.  Definition  of  Major  Source:  In  its 
interim  approval,  EPA  found  New 
York's  definition  of  "major  source"  at  6 
NYCRR  201-2(b)(21)  to  be  inconsistent 
with  the  definition  in  40  CFR  70.2.  In 
40  CFR  70.2,  the  last  category  in  the  list 
of  27  categories  of  stationary  sources  in 
which  fugitive  emissions  must  be 
included  to  determine  if  a  source  is 
subject  to  Title  V  includes  "*  *  *  all 
other  stationary  source  categories 
regulated  by  a  standard  promulgated 
under  section  111  or  112  of  the  Act,  but 
only  with  respect  to  those  air  pollutants 
that  have  been  regulated  for  that 
category."  EPA  determined  this  to  be  a 
deficiency  based  on  a  March  8, 1994 
memorandum  from  Lydia  Wegman 
entitled  "Consideration  of  Fugitive 
Emissions  in  Major  Source 
Determinations."  EPA  stated  it  would 
grant  interim  approval  for  programs  that 
do  not  require  fugitives  to  be  counted  in 
determining  the  status  of  post  1980 


NSPS  source  categories.  That  same 
memo  also  stated  that  EPA  did  not 
follow  the  procedural  steps  necessary 
for  a  proper  rulemaking  under  Section 
302(j)  of  the  Act  and  would  revise  the 
definition  in  part  70. 

EPA  has  proposed  a  revision  to  the 
major  source  definition  that  will 
incorporate  the  1980  cutoff  date  which 
will  resolve  this  issue  in  the  New  York 
State  program.  We  are  therefore 
proposing  to  approve  New  York's 
definition  of  major  source. 

in.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  full 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  approval  are  contained  in 
a  docket  maintained  at  the  EPA 
Regional  Office  located  in  New  York. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process;  and 

(2)  to  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  November 
26.  2001. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  frtim  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

C.  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

E.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership).  Under 
section  6(c)  of  Executive  Order  13132, 
EPA  may  not  issue  a  regulation  that  has 
federalism  implications  and  that 
preempts  state  law  unless  the  agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

EPA  has  concluded  that  this  proposed 
rule  may  have  federal  implications.  For 
example,  under  the  authority  bf  section 
505  of  the  Act,  42  U.S.C.  7661(d),  EPA 
may  object  to  a  permit  issued  under  the 
New  York's  Title  V  Operating  Permit 
Program.  Should  New  York  fail  to  revise 
the  permit  based  upon  EPA's  objection, 
EPA  has  the  authority  under  this  section 
of  the  Act  to  issue  a  federal  permit  for 
the  facility  under  40  CFR  Part  71. 
However,  it  will  not  impose  direct 
compliance  costs  on  State  or  local 
governments,  nor  will  it  preempt  State 
law.  Thus,  the  requirements  of  sections 
6(b)  and  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  require  EPA  to  develop  an 
accoimtable  process  to  ensiue 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds.  Therefore,  section  6(c)  of  the 
Executive  Order  does  not  apply  to  this 
rule. 
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Consistent  with  EPA  policy,  EPA 
nonetheless  consulted  closely  with  the 
Governor  of  New  York  and  his  staff 
early  and  throughout  the  process  of 
developing  New  York's  regulations  to 
allow  diem  to  have  meaningful  and 
timely  input  in  the  development  of  its 
Title  V  Operating  Permit  Program.  EPA 
worked  closely  with  the  Governor's 
legal  staff  in  drafting  the  legislation  and 
regulations  for  this  program. 

F.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govermnents"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
reg\ilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and         , 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
"Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Regulatory  Flexibility  Act  (RFA) 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  nde  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  Part  70  approvab  under 
Section  502  of  the  CAA  do  not  create 
any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
this  approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


H.  Unfunded  Kfandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  nde. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  frtim  this  action. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  ?2  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  appUcable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Snbfects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permit.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  19,  2001. 
Williani  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2 
[FR  Doc.  01-26927  Filed  10-24-01;  8:45  am] 
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Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permit  Program;  New 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  taking  proposed  action 
to  fully  approve  the  operating  permit 
program  of  the  State  of  New  Jersey.  New 
jersey's  operating  permit  program  was 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  States  develop  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
soiut:es  and  to  certain  other  sources 
within  the  States'  jurisdiction.  EPA 
granted  interim  approval  to  New 
Jersey's  operating  permit  program  on 
May  16, 1996.  New  Jersey  revised  its 
program  to  satisfy  the  conditions  of  the 
interim  approval  and  submitted  the 
corrected  program  on  May  31.  2001. 
This  action  approves  those  revisions.  In 
addition,  EPA  is  also  taking  proposed 
action  to  approve  the  following  changes 
to  New  Jersey's  Operating  Permit  Rule: 
(1)  N.J.A.C.7:27-22. 29(a)  and  22.29(e) 
were  changed  to  incorporate  the  final 
nitrogen  oxide  regulations  under  40  CFR 
Part  76  as  required  by  EPA;  and  N.J.A.C. 
7:27-22.1  was  changed  to  add  the 
definition  of  a  fuel  cell  system  and  to 
add  fuel  cell  systems  with  a  power 
output  of  less  than  500  kilowatts  to  the 
list  of  exempt  activity. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  26,  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Steven  C. 
Riva,  Chief,  Permitting  Section,  Air 
Programs  Branch,  EPA-Region  2,  290 
Broadway,  New  York,  New  York  10007- 
1866.  Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  full  approval 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  2,  290  Broadway,  25th 
Floor,  New  York,  New  York  10007- 
1866. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Riva,  Chief,  Permitting 
Section,  Air  Programs  Branch,  at  the 
above  HPA  office  in  New  York  or  at 
telephone  number  (212)  637-4074. 
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SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
What  is  being  addressed  in  this  document? 
What  are  the  program  changes  that  EPA  is 
approving? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operating  Permit  Program? 

Title  V  of  the  Clean  Air  Act  Amendments 
(CAA)  of  1990  and  its  implementing 
regulations  at  40  CFR  Part  70  require  all 
States  to  develop  and  implement  operating 
permit  programs  that  meet  certain  criteria. 
Operating  permit  programs  are  intended  to 
consolidate  into  a  single  federally 
enforceable  document  all  CAA  requirements 
that  apply  to  a  particular  source.  This 
consolidation  of  all  of  the  applicable 
requirements  for  a  facility,  the  source,  the 
public,  and  the  permitting  authorities  can 
more  easily  determine  what  CAA 
requirements  apply  and  how  compliance 
with  those  requirements  is  determined. 
Sources  required  to  obtain  an  operating 
permit  under  this  program  include:  "major" 
sources  of  air  pollution  and  certain  other 
sources  specified  in  Section  501  of  the  CAA 
or  in  EPA's  implementing  regulations  (see  40 
CFR  70.3). 

The  EPA  reviews  state  programs  pursuant 
to  Section  502  of  the  CAA  and  the  Part  70 
regulations,  which  together  outline  the 
criteria  for  approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully,  meets 
the  requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  which  would 
be  effective  for  2  years.  If  a  state  does  not 
have  in  place  a  fully  approved  program  by 
the  time  the  interim  program  approval 
expires,  the  federal  operating  permit  program 
promulgated  under  40  CFR  Part  71  will  be 
implemented.  Due  to  unexpected 
circumstances  that  affected  States'  timeliness 
in  developing  a  fully  approvable  program, 
EPA  took  final  action  to  extend  the  effective 
date  of  all  interim  approvals  until  December 
1,  2001.  EPA's  action  required  all  States  with 
interim  approvals  to  submit  a  full  program  on 
or  before  June  1,  2001  which  would  allow 
EPA  a  period  of  six  montiis  to  render  a 
decision  on  the  approvability  of  the  State 
submittal.  Any  State  that  fails  to  have  a  fully 
approved  program  n  place  by  December  1, 
2001  will  be  required  to  cease  all  permitting 
activities  under  the  interim  program.  At  such 
point,  the  federal  operating  permit  program 
promulgated  under  40  CFR  Part  71  will  take 
effect  immediately.  All  sources  subject  to  the 
federal  program  that  do  not  have  final  Part 
70  permits  already  issued  to  them  by  the 
state  are  required  to  submit  a  Part  71 
application  and  the  appropriate  fees  within 
one  year  to  their  respective  EPA  Regional 
offices  pursuant  to  40  CFR  Part  71. 

What  Is  Being  Addressed  in  This  Document? 

New  Jersey's  operating  permit  program 
substantially,  but  not  fully,  met  the 
requirements  of  Part  70;  therefore,  EPA 
granted  the  New  Jersey  operating  permit 
program  interim  approval  on  May  16, 1996, 
which  became  effective  on  June  17,  1996  [See 
61  FR  24715).  EPA  identified  four  issues  that 
needed  correction  before  NJ  would  be  eligible 


for  full  program  approval.  NJ  submitted  a 
corrected  program  to  the  EPA  on  May  31. 
2001  which  addressed  each  of  the  four 
deficiencies.  This  document  describes  the 
changes  made  in  New  Jersey's  operating 
permit  program  that  corrected  those 
deficiencies. 

What  Are  the  Program  Changes  Made  by 
New  Jersey? 

I .  Nonmajor  Sources 

The  first  condition  for  full  program 
approval  of  NJ's  operating  permit  program 
was  a  rule  revision  to  require  nonmajor 
sources  subject  to  Section  111  standards 
promulgated  after  July  21, 1992  to  apply  for 
an  operating  permit  unless  EPA  exempts 
such  sources  in  future  rulemaking.  In 
accordance  with  the  above  directive,  in  its 
proposed  changes  to  N.J.A.C.  7:27-22,  NJ 
included  changes  to  N.J.A.C.  7:27-22.2(b)  to 
require  all  nonmajor  sources  subject  to 
Section  111  standards  to  apply  for  an 
operating  permit  unless  the  EPA  completed 
a  rulemaking  exempting  such  sources. 
However,  based  on  a  clarification  of  EPA's 
interpretation  of  40  CFR  70.3(b)(1)  and  (b)(2), 
NJ  did  not  adopt  the  above-noted  change.  As 
a  result,  N.J.A.C.  7:27-22.2(b)  currently  reads 
as  follows:  "A  nonmajor  facility  not  included 
in  (a)  above  shall  become  subject  to  this 
subchapter  if  EPA  completes  a  rulemaking 
requiring  an  operating  permit  for  that 
category  of  nonmajor  facilities  pursuant  to  40 
CFR  70.3(b)(1)  or  (2)." 

It  is  EPA's  position  that  40  CFR  70.3(b)(1) 
allows  states  to  defer  noimiajor  section  111 
sources  from  title  V  permitting  requirements 
until  EPA  affirmatively  addresses  whether 
these  sources  are  to  be  permitted.  Therefore, 
if  a  section  111  standard  is  promulgated  after 
July  21, 1992  and  the  standard  does  not 
address  whether  nonmajor  sources  subject  to 
it  must  obtain  title  V  permits  consistent  with 
40  CFR  70.3(b)(2),  then  States  can  defer  the 
permitting  of  these  sources  until  EPA 
completes  the  rulemaking  described  in  40 
CFR  70.3(b)(1).  Based  on  its  reference  to  40 
CFR  70.3(b)(1)  and  (2).  N.J.A.C.  7:27-22.2 
essentially  requires  all  sources,  major  and 
nonmajor,  that  are  subject  to  Section  111  of 
the  CAA  to  apply  for  an  operating  permit 
unless  they  are  specifically  exempted  by  the 
EPA  in  its  final  rulemaking.  Nonetheless,  NJ 
may  still  exercise  its  discretion  provided 
under  40  CFR  70.3(b)(1)  to  defer  permitting 
of  these  nonmajor  sources. 

It  is  important  to  note  the  difference 
between  a  deferral  and  an  exemption.  Under 
a  deferral,  while  sources  are  allowed  to  defer 
the  process  of  obtaining  a  Part  70  permit 
until  a  later  date,  they  are  still  required  to 
comply  with  ail  applicable  provisions  of  the 
standard  to  which  they  are  subject.  An 
exemption,  on  the  other  hand,  is  granted  by 
EPA  in  its  rule  promulgation.  An  exemption 
not  only  relieves  the  subject  sources  from  the 
permitting  requirement;  it  also  relieves  them 
from  the  substantive  requirements.  In  the 
case  of  NJ,  while  NJ  chooses  to  defer  the 
permitting  requirement  for  all  nonmajor 
sources,  except  nonmajor  sources  under 
section  129  of  the  CAA,  through  its  reference 
to  40  CFR  70.3(b)(1),  NJ  still  enforces  all 
applicable  requirements  to  which  a  noimiajor 
source  is  subject. 


The  above  discussion  relative  to  nonmajor 
sources  subject  to  section  111  of  the  Act  does 
not  apply  to  solid  waste  incineration  units 
subject  to  section  129  of  the  Act.  Specifically, 
section  129(e)  of  the  Act  requires  solid  waste 
incineration  units  to  operate  pursuant  to  a 
title  V  permit  and  the  introductory  phrase  in 
40  CFR  70.3(b)(1)  excludes  such  units  from 
being  exempted  from  title  V  permitting  for 
any  period  of  time.  As  a  result,  although 
solid  waste  incineration  units  are  subject  to 
standards  promulgated  under  sections  111 
and  129,  the  exemption  in  40  CFR  70.3(b)(1) 
does  not  apply  to  section  129  sources.  Based 
on  this  clarification,  EPA  has  determined  that 
NJ's  existing  rule  provisions  at  N.J.A.C.  7:27- 
22.2(b)  are  acceptable  for  full  program 
approval. 

However,  EPA  believes  that  it  would  be 
helpful  to  revise  N.J.A.C.  7:27-22.2(b)  to 
specifically  include  the  introductory  phrase 
in  40  CFR  70.3(b)(1),  which  excludes  major 
sources,  affected  sources,  or  solid  waste 
incineration  units  from  being  exempted  from 
title  V  permitting  for  any  period  of  time,  in 
order  to  eliminate  any  confusion  for  sources. 
In  an  October  3,  2001  letter,  William 
O'SuUivan,  Administrator,  Air  Quality 
Permitting  Program,  Department  of 
Environmental  Protection,  State  of  New 
Jersey,  stated  that  NJ  interprets  7:27-22. 2(b) 
to  incorporate  40  CFR  70.3(b)(1)  in  its 
entirety.  Mr.  O'Sullivan  further  stated  in  this 
letter  that  NJ  does  require  the  permitting  of 
sources  subject  to  section  129  of  the  Act. 
Such  sources  (both  major  and  nonmajor) 
have  been  applying  for  title  V  permits  in  NJ. 
However,  NJ  agrees  with  EPA  that  for 
purposes  of  clarity  to  the  subject  sources  that 
they  would  incorporate  40  CFR  70.3(b)(1), 
including  the  introductory  phrase,  into 
N.J.A.C.7:27-22.2(b)  in  a  future  rulemaking 
so  as  to  eliminate  any  confusion  for  subject 
sources.  This  change  will  also  help  ensure 
that  solid  waste  incineration  units  apply  for 
and  obtain  title  V  permits  consistent  with  the 
deadlines  established  in  sections  129(e)  and 
503(c)  and  (d)  of  the  Act,  and  in  the 
regulations  developed  pursuant  to  these  Act 
provisions. 

Although  EPA  views  this  rule  change  to  be 
beneficial  to  sources  for  clarification 
purposes,  EPA  does  not  believe  it  to  be 
crucial  for  granting  full  program  approval 
because  it  is  shown  in  NJ's  October  3,  2001, 
commitment  letter  that  they  are  complying  in 
substance.  Since  EPA's  original 
determination  that  NJ's  rule  was  deficient 
relative  to  the  permitting  of  nonmajor  sources 
subject  to  section  111  of  the  Act  was 
incorrect  and  given  that  NJ  is  requiring 
nonmajor  sources  subject  to  a  section  129 
standard  to  apply  for  title  V  permits,  EPA 
considers  this  issue  resolved  for  purposes  of 
granting  the  State  of  New  Jersey  frill  program 
approval. 

2.  Affirmative  Defense 

The  second  condition  for  full  approval  of 
NJ's  operating  permit  program  was  a  rule 
and/or  legislation  revision  to  ensure 
conformance  with  40  CFR  70.6(g]. 
Specifically,  NJ  has  general  air  legislation 
(N.J.S.A.26:2C-19.1  through  19.5)  which 
allows  an  affirmative  defense  for  startups, 
shutdowns,  equipment  maintenance  and 
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malfunctions  and  its  operating  permit  rule 
(N.J.A.C.7:27-22.3(nn)  and  22.16(1)) 
discusses  when  it  can  be  used.  This 
legislation  is  separate  and  apart  from  the  title 
V  enabling  legislation  and  applies  generally 
to  New  Jersey's  rules.  The  Part  70  regulations 
allow  an  affirmative  defense  in  emergency 
situations  only  and  does  not  extend  this 
defense  to  startups,  shutdown,  equipment 
maintenance  or  malfunctions  per  se.  EPA 
found  NJ's  general  affirmative  defense 
provisions  to  be  inconsistent  with  the  Part  70 
regulations.  40  CFR  70.6(g)  provides  that  the 
emergency  affirmative  defense  is  only 
applicable  to  technology-based  emission 
limits  and  not  health-based  emission  limits. 
The  definition  of  "emergency"  also  limits 
excursions  resulting  from  sudden  and 
unforeseeable  events.  As  a  condition  of  full 
approval,  EPA  required  NJ  to  revise  its 
legislation  as  cited  above  to  limit  its 
affirmative  defense  for  title  V  purposes  only 
to  emergency  situations  resulting  from 
violations  of  technology-based  emission 
standards.  Alternatively,  NJ  could  submit  an 
opinion  from  the  State  Attorney  General 
clarifying  that  the  NJ  Law  prohibits  the  use 
of  an  affirmative  defense  for  violations  of 
health  based  emission  limitations.  In 
addition,  EPA  required  NJ  to  revise  both  the 
legislation  and  N.J.A.C.7:27-22  to  limit  the 
use  of  its  affirmative  defense,  for  title  V 
purposes,  to  sudden  and  unforeseeable 
events  that  are  beyond  the  control  of  the 
source.  This  addition  would  ensure  that  the 
affirmative  defense  is  only  applicable  during 
emergency  situations. 

Since  the  time  this  issue  arose  in  NJ's 
interim  approval,  EPA  has  differentiated  the 
issue  before  it.  The  startup,  shutdown  and 
malfunction  affirmative  defense  cited  in  New 
Jersey's  legislation  (N.J.S.A.  26:20-19.1-19.5) 
is  separate  and  apart  from  the  emergency 
affirmative  defense  under  40  CFR  70.6(g)(1). 
In  terms  of  conforming  with  40  CFR 
70.6(g)(1),  NJ  defines  "emergency"  in 
N.J.A.C.  7:27-22.1  of  its  rule  as  follows: 

"Any  situation  arising  from  sudden  and 
reasonably  unforeseeable  events  beyond  the 
control  of  a  facility  such  as  an  act  of  God, 
•   •   *  to  exceed  a  technology-based  emission 
limit  set  forth  in  its  operating  permit.  This 
term  shall  not  include  noncompliance  caused 
by  improperly  designed  equipment,  lack  of 
preventive  maintenance,  careless  or  improper 
operation  or  operator  error." 

As  a  result,  NJ's  rule  already  meets  the 
requirements  EPA  placed  upon  it  through 
EPA's  interim  approval  of  NJ's  title  V 
program  to  conform  with  40  CFR  70.6(g)(1). 
In  addition,  NJ  has  inserted  a  sentence  in  the 
general  provisions  of  its  permits  to  state  that 
any  emergency  affirmative  defense  asserted 
under  40  CFR  Part  70  must  follow  the 
procedures  set  out  in  40  CFR  Part  70.  As  a 
result,  this  portion  of  the  affirmative  defense 
issue  under  NJ's  interim  approval  has  been 
resolved. 

The  actual  issue  before  EPA  during  the 
interim  approval  of  NJ's  title  V  operating 
permit  program  was  the  existence  of  NJ's 
general  legislation,  providing  an  affirmative 
defense  for  startups,  shutdowns, 
maintenance  and  malfunctions,  under 
N.J.S.A.  26:2C-19.1-19.S.  As  already  stated, 
this  affirmative  defense  went  beyond  the 


emergency  affirmative  defense  permitted 
under  40  CFR  70.6(g)(1).  More  importantly,  it 
created  a  possible  conflict  between  the  state 
affirmative  defense  and  affirmative  defenses 
established  under  federal  requirements  such 
as  the  New  Source  Performance  Standards 
(NSPS)  and  New  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP). 

As  a  result  of  the  sharper  delineation  of  the 
issue  before  us,  EPA  has  since  re-evaluated 
alternatives  that  may  resolve  this  issue.  EPA 
recognizes  States'  discretion  to  grant  an 
affirmative  defense  for  violations  of  State 
requirements  without  jeopardizing  their 
operating  permit  programs.  EPA  believes 
limiting  the  affirmative  defense  to  violations 
of  non-federally  promulgated  standards 
would  in  turn  limit  its  application  to 
technology-based  standards,  rather  than 
health-based  standards.  It  should  however, 
be  noted  that  under  N.J.S.A.  26:2C-19.3,  New 
Jersey's  general  startup,  shutdown, 
maintenance  and  malfunction  affirmative 
defense  cannot  be  used  for  public  health  or 
welfare  violations.  As  a  result,  this  protection 
already  exists  in  the  legislation  itself 
Regardless,  in  promulgating  federal 
emissions  standards  such  as  the  NSPS  and 
NESHAP,  EPA  evaluated  the  appropriateness 
of  allowing  sources  to  exceed  certain 
emission  limits  under  particular 
circumstances.  Where  EPA  allowed  for  such 
excursions  within  the  standard,  EPA  had 
already  taken  into  consideration  the 
limitations  of  add-on  controls  that  may  cause 
unexpected  excess  emissions  as  well  as 
health  concerns  associated  with  the 
excursion.  The  situation  under  which  an 
excursion  may  be  allowed  had  also  been 
evaluated.  Consequently,  depending  on  the 
standard  in  question,  some  may  excuse 
excursions  and  some  may  not.  Therefore, 
EPA  finds  it  more  suitable  to  defer  to  the 
provisions  of  the  federal  emissions  standard 
for  appropriate  actions  regarding  violations 
of  a  particular  standard. 

On  January  30,  2001,  EPA  informed  NJ  that 
as  an  alternative  to  the  legislation  and  rule 
changes  described  in  the  May  16,  1996 
Federal  Register  notice  for  correcting  this 
deficiency,  NJ  should  (1)  submit  an  opinion 
frtim  the  Attorney  General  stating  that  the 
affirmative  defense  provisions  of 
N.J.S.A.26:2C-19.1  through  19.5  are 
applicable  to  non-federally  promulgated 
standards  only  and  (2)  include  a  statement  in 
the  General  Provisions  of  each  permit  that 
reflects  the  Attorney  General's  opinion.  On 
May  31,  2001,  NJ  submitted  an  Attorney 
General's  opinion  clarifying  the 
inapplicability  of  the  State's  affirmative 
defense,  N.J.S.A.26:2C-19.1  through  19.5,  to 
federally  delegated  standards.  NJ  also 
submitted  language  to  be  added  to  Section  F 
(the  general  provisions  of  NJ  operating 
permits)  stating  that  its  affirmative  defense 
for  startups,  shutdowns,  maintenance  and 
malfunctions  under  N.J.S.A. 26:20-19.1 
through  19.5  does  not  apply  to  federally 
delegated  regulations,  including  but  not 
limited  to  NSPS.  NESHAP  or  MACT. 

3.  Administrative  Amendments 

The  third  condition  for  full  program 
approval  of  New  Jersey's  operating  permit 
program  was  a  rule  revision  to  ensure  that 


the  administrative  amendment  procedure  is 
properly  used  to  incorporate  preconstruction 
permits  into  operating  permits.  NJ's  rule  had 
allowed  a  preconstruction  permit  to  be 
incorporated  into  the  operating  permit  via 
the  administrative  amendment  process  if  it 
was  issued  through  public  participation 
requirements  substantially  equivalent  to 
those  for  operating  permits.  EPA  identified 
this  as  a  deficiency  in  the  interim  approval 
because  a  public  fiarticipation  process  that  is 
"substantially  equivalent"  to,  may  not 
actually  meet,  the  requirements  of  the  NJ 
operating  permit  rule.  The  public  comment 
and  EPA  comment  sections  of  N)'s  operating 
permit  rule  are  stipulated  in  N.J.A.C.7:27- 
22.11  and  22.12.  respectively.  As  a  condition 
of  the  interim  approval,  EPA  required  NJ  to 
correct  this  deficiency  by  revising  N.J.A.C. 
7:27-22.20{b)(7)  to  require  the 
preconstruction  permit  to  undergo  a  process 
that  meets  22.11  and  22.12  as  opposed  to  a 
process  that  is  substantially  equivalent  to 
22.11  and  22.12.  NJ  revised  its  operating  rule 
accordingly  on  August  2.  1999.  A  copy  of  the 
New  Jersey  Register  (31  N.J.R.  2202)  notice 
was  submitted  with  the  full  program  package 
on  May  31,  2001. 

4.  Permit  Fees 

The  fourth,  and  final,  condition  for  full 
program  approval  of  New  Jersey's  operating 
permit  program  was  the  submittal  of  a 
revised  fee  demonstration  showing  that  the 
legislative  limit  of  $9.51  million  on  program 
appropriation  will  not  render  the  NJ  program 
inadequately  funded.  The  New  Jersey  Air 
Pollution  Control  Act  (NJAPCA)  delineates 
the  fee  collection  schedule  for  the  operating 
permit  program  during  the  initial  years  of 
program  implementation.  While  EPA  found 
NJ's  adoption  of  the  presumptive  minimum 
of  $25  per  ton  (in  1989  dollars  adjusted  by 
the  CPI)  to  be  acceptable  for  purposes  of 
determining  adequate  funding  for  the  NJ 
program,  EPA  found  the  appropriation  cap  of 
S9.51  million  stipulated  in  the  legislation  to 
be  problematic.  "This  provision  allows  NJ  to 
collect  the  presumptive  minimum  fees  from 
all  affected  sources  but  prevents  any 
appropriation  in  excess  of  $9.51  million  for 
purposes  of  administering  the  operating 
permit  program.  It  was  difficult  to  determine 
whether  $9.51  million  was  or  was  not 
adequate  to  fund  the  NJ  program.  Therefore, 
as  a  condition  of  the  interim  approval.  EPA' 
required  NJ  to  submit  a  revised  fee 
demonstration  to  show  that  $9.51  million 
would  adequately  fund  the  operating  permit 
program.  If  the  fee  demonstration  showed 
otherwise,  N)  would  be  required  to  take 
actions  to  correct  this  deficiency  prior  to  full 
program  submittal.  In  the  May  31,  2001,  full 
program  submittal,  NJ  informed  EPA  that  this 
program  deficiency  is  no  longer  an  issue 
because  the  legislative  cap  on  appropriation 
does  not  apply  to  State  fiscal  year  1998  and 
thereafter.  A  copy  of  the  pertinent  section  of 
the  legislation  (N.J.A.P.C.A.  26:2C-9.5d)  was 
submitted  to  show  that  there  no  longer  is  a 
limit  on  operating  permit  program 
appropriations. 

What  Is  Involved  in  This  Proposed  Action? 

The  State  of  New  Jersey  has  fulfilled  the 
conditions  of  the  interim  approval  granted  on 
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May  16. 1996.  EPA  is  therefore  taking 
proposed  action  to  fully  approve  the  State's 
operating  permit  program.  EPA  is  also  taking 
proposed  action  to  approve  other  program 
changes  made  by  the  State  since  the  interim 
approval  was  granted. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  Part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132  ' 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Order  12612  (Federalism)  and  Executive 
Order  12875  (Enhancing  the 
Intergovernmental  Partnership).  Under 
section  6(c)  of  Executive  Order  13132, 
EPA  may  not  issue  a  regulation  that  has 
federalism  implications  and  that 
preempts  state  law  unless  the  agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 


EPA  has  concluded  that  this  proposed 
rule  may  have  federal  implications.  For 
example,  under  the  authority  of  section 
505  of  the  Act,  42  U.S.C.  7661(d),  EPA 
may  object  to  a  permit  issued  under  the 
NJ's  Title  V  Operating  Permit  Program. 
Should  NJ  fail  to  revise  the  permit  based 
upon  EPA's  objection,  EPA  has  the 
authority  under  this  section  of  the  Act 
to  issue  a  federal  permit  for  the  facility 
under  40  CFR  Part  71.  However,  it  will 
not  impose  direct  compliance  costs  on 
State  or  local  governments,  nor  will  it 
preempt  State  law.  Thus,  the 
requirements  of  sections  6(b)  and 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999)  require  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds.  Therefore,  section  6(c)  of  the 
Executive  Order  does  not  apply  to  this 
rule. 

Consistent  with  EPA  policy,  EPA 
nonetheless  consulted  closely  with  the 
Governor  of  NJ  and  her  staff  early  and 
throughout  the  process  of  developing 
NJ's  regulations  to  allow  them  to  have 
meaningful  and  timely  input  in  the 
development  of  its  Title  V  Operating 
Permit  Program.  EPA  worked  closely 
with  the  Governor's  legal  staff  in 
drafting  the  legislation  and  regulations 
for  this  program. 

E.  Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 


responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 
This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act  (RFA) 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  goveriunental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  Part  70  approvals  under 
Section  502  of  the  CAA  do  not  create 
any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
this  approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

G.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
imder  state  or  local  law,  and  imposes  no 
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new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permit,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  19,  2001. 
William  J.  Muszynski, 

Acting  Regional  Administrator.  Region  2. 
[FR  Doc.  01-26928  Filed  10-24-01:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Ooetot  No.  00-258;  RII-0011;  FCC  01- 
258] 

N«w  Advanewl  WkwlMs  SwvloM 

AQENCY:  Federal  Communications 

Commission. 

action:  Denial  of  Petition  for 

Reconsideration  of  Notice  of  Proposed 

Rule  Making. 

SUMMARY:  This  document  responds  to 
the  Petition  for  Reconsideration  filed  by 
Satellite  Industry  Association.  The 
petition  requested  that  we  reconsider 
our  decision  not  to  allocate  the  2500- 
2520  MHz  and  2670-2690  MHz  bands 
for  Mobile  Satellite  Service  use  for  3G 
services.  We  affirm  our  finding  that  the 
Mobile  Satellite  Service  has  sijfficient 
spectrum  without  those  band  segments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology.  (202)  418-2452. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
simimary  of  the  Commission's 


Memorandum  Opinion  and  Order.  ET 
Docket  No.  00-258,  FCC  01-256, 
adopted  September  6,  2001,  and 
released  September  24.  2001.  The  full 
text  of  this  Commission  decision  is 
available  on  the  Commission's  Internet 
site  at  w%vw. fcc.gov.  It  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257. 
445  12th  Street,  SW.,  Washington,  DC. 
and  also  may  be  piut:hased  from  the 
Ccmmiission's  duplication  contractor, 
Qualex  International.  (202)  863-2893, 
Room  CY-B402.  445  12th  Street.  SW., 
Washington.  DC  20554. 

Summary  of  the  Memorandum  Opinion 
and  Order 

1.  In  this  Memorandum  Opinion  and 
Order  ("MO&O"),  we  deny  a  petition  for 
reconsideration  filed  by  the  Satellite 
Industry  Association  ("SLA")  of  the 
Notice  of  Proposed  Rule  Making  and 
Order.  66  FR  7483.  January  23.  2001.  in 
this  proceeding.  SLA  requested  that  we 
reconsider  our  decision  not  to  allocate 
the  2500-2520  MHz  and  2670-2690 
MHz  bands  for  Mobile  Satellite  Service 
("MSS")  use  for  3G  services,  but  we 
affirm  our  prior  determination  that 
reallocation  of  the  2.5  GHz  band  to  the 
MSS  is  unwarranted  because  sharing 
between  terrestrial  and  satellite  systems 
would  present  substantial  technical 
challenges  in  that  band  and  MSS 
already  has  access  to  a  significant 
amoimt  of  spectrum  below  3  GHz  to 
meet  its  needs  in  the  foreseeable  futiire. 

2.  In  its  petition  for  reconsideration, 
SLA  maintains  that  there  is  no  evidence 
that  spectrum  sharing  between  fixed 
services  and  MSS  will  result  in 
interference  and  that  existing  MSS 
spectrum  allocations  are  insufficient. 
SLA  cites  Telecommimications  Industry 
Association  ("TLA")  joint  working  group 
TR14.11/TR34.2  as  finding  in  its 
Telecommunications  System  Bulletin 
("TSB")  86  that  sharing  between  fixed 
services  and  MSS  is  feasible.  SIA  also 
argues  that  the  geographic  separation  of 
MSS  and  Instructional  Television  Fixed 
Service/Multichannel  Multipoint 
Distribution  Services  ("ITFS/MMDS") 
users  should  significantly  alleviate  any 
potential  interference  between  the 
services.  Finally,  SLA  argues  that 
interfsrence  from  MSS  spacecraft  was 
addressed  by  the  International 
Telecommunication  Union  ("ITU")  over 
the  1994-1996  period  and  power  flux 
density  limits  were  developed  to  protect 
fixed  services  operating  in  the  2500- 
2520  MHz  and  2670-2690  MHz  bands. 
SLA  contends  that  these  limits  have 
been  incorporated  into  the  ITU's  Radio 
Regulations,  and  ITFS/MMDS  interests 
have  presented  no  technical  evidence  to 


support  their  claim  that  those  limits  are 
insufficient  to  protect  ITFS/MMDS 
licensees  from  MSS  interference. 
Therefore,  SLA  contends  that  we  must 
reconsider  our  decision  to  dismiss  its 
petition  for  reconsideration  and  request 
comment  on  the  merits  of  allocating  the 
2500-2520  MHz  and  2670-2690  MHz 
bands  to  MSS  on  a  shared  basis  with 
fixed  services. 

3.  Commenters  opposed  SLA's  petition 
for  reconsideration  on  both  procedural 
and  substantive  grounds.  We  agree  with 
these  commenters  that  SLA's  petition  for 
reconsideration  relies  on  facts  that  have 
not  been  presented  to  the  Commission 
previously.  Section  1.429(b)  of  our  rules 
states: 

A  petition  for  reconsideration  which 
relies  on  facts  which  have  not 
previously  been  presented  to  the 
Commission  will  be  granted  only  under 
the  following  circumstances: 

(1)  The  facts  relied  on  relate  to  events 
which  have  occurred  or  circumstances 
which  have  changed  since  the  last 
opportunity  to  present  them  to  the 
Commission; 

(2)  The  facts  relied  on  were  unknown 
to  petitioner  until  after  his  last 
opportunity  to  present  them  to  the 
Commission,  and  he  could  not  through 
the  exercise  of  ordinary  diligence  have 
learned  of  the  facts  in  question  prior  to 
such  opportunity;  or 

(3)  Ine  Commission  determines  that 
consideration  of  the  facts  relied  on  is 
required  in  the  pubUc  interest. 

4.  SLA  submitted  its  petition  for 
rulemaking  in  April  2000,  significantly 
after  the  October  1999  TSB  86  document 
was  pubUshed  and  even  more 
significantly  after  the  1994-1996  ITU 
work  that  SLA  cites  in  its  petition  for 
reconsideration.  Thus.  SLA  properly 
should  have  cited  the  TSB  86  document 
and  the  ITU  work  in  its  petition  for 
rulemaking.  Even  in  its  petition  for 
reconsideration.  SLA  does  not  explain 
the  relevance  of  this  material  to  its 
petition.  TSB  86  is  titled  "Criteria  and 
Methodology  to  Assess  Interference 
Between  Systems  in  the  Fixed  Service 
and  the  Mobile-Satellite  Service  in  the 
Band  2165-2200  MHz"  and  thus  was 
prepared  for  analyzing  interference  in 
another  frequency  band  for  space-to- 
Earth  satellite  links.  Further,  the 
working  group  that  prepared  TSB  86 
"was  formed  under  the  auspices  of  TLA 
following  a  niunber  of  informal 
discussions  among  representatives  of 
the  mobile  satellite  and  terrestrial  fixed 
microwave  point-to-point  service 
industry  sectors."  Thus,  contrary  to  SLA 
and  Globalstar.  TSB  86  does  not  appear 
relevant  either  to  the  2500-2690  MHz 
band  or  to  the  ITFS/MMDS  point-to- 
multipoint  Ucensees  that  use  that  band. 
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Additionally,  neither  SIA  nor  Globalstar 
explains  how  power  flux  density  limits 
that  they  contend  the  ITIJ  developed  for 
that  band  would  permit  sharing  of  the 
2500-2520  MHz  and  2670-2690  MHz 
band  segments  by  the  MSS  and  ITFS/ 
MMDS.  Globalstar  cites 
Recommendation  ITU-R  M.1142-1; 
however,  the  Recommendation  "applies 
only  for  sharing  in  the  space-Earth 
direction.  No  specific  criteria  have  been 
developed  for  sharing  in  the  Earth-to- 
space  direction." 

5.  We  also  agree  with  opponents  of 
SIA's  petition  for  reconsideration  that 
ITFS/MMDS  licensees  are  deploying 
services  in  rural,  as  well  as  urban,  areas; 
thus,  in  a  best  case  scenario,  the  areas 
in  which  geographical  sharing  with 
MSS  could  occur  would  be  quite 
limited.  Moreover,  given  the  fact  that  we 
are  herein  permitting  mobile,  as  well  as 
fixed,  use  of  the  2500-2690  MHz  band 
by  ITFS/MMDS  licensees,  the 
possibility  of  such  sharing  is  further 
sharply  diminished.  Therefore,  we  find 
that  authorizing  MSS  use  of  the  2500- 


2520  MHz  and  2670-2690  MHz  band 
segments  would  result  in  little,  if  any, 
actual  MSS  use  of  those  segments  while 
greatly  complicating  their  use  for  ITFS/ 
MMDS. 

6.  Finally,  we  affirm  our  finding  that 
MSS  has  sufficient  spectrum  without 
those  band  segments,  and  note  that  our 
International  Bureau  recently 
authorized  eight  new  MSS  systems  in 
the  1990-2025  MHz  and  2165-2200 
MHz  bands.  While  we  recognize  that 
our  Further  NPRM  solicits  comment  on 
reallocating  portions  of  those  bands  for 
advanced  mobile  terrestrial  services  and 
that  a  companion  Notice  of  Proposed 
Rule  Making.  IB  Docket  No.  01-185  and 
ET  Docket  No.  95-18,  66  FR  47621, 
September  13,  2001,  solicits  comment 
on  bringing  flexibility  to  the  delivery  of 
communications  by  MSS  providers, 
final  decisions  on  these  proposals  will 
take  into  accoimt  the  needs  of  the  MSS. 
We  note  that  the  ITU  has  adopted  a 
resolution  inviting  studies  of  the  sharing 
and  coordination  issues  in  several 
bands,  mcluding  the  2500-2520  MHz 


and  2670-2690  MHz  bands,  "related  to 
use  of  the  mobile-sateUite  service 
allocations  for  the  satellite  component 
of  IMT-2000  and  the  use  of  this 
spectrum  by  the  other  allocated  services 
.  . ."  Our  action  here  is  without 
prejudice  to  renewal  of  SIA's  request,  in 
the  event  ITU  studies  develop  new 
methods  for  sharing  or  coordination  that 
would  result  in  enhanced  service  to  the 
public,  without  creating  significant 
complications  for  provision  of  existing 
service.  Accordingly,  we  deny  SIA's 
petition  for  reconsideration.  The 
petition  for  reconsideration  filed  by  the 
Satellite  Industry  Association  Is  Denied 

List  of  Subjects  in  47  CFR  Part  2 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  01-26840  Filed  10-24-01;  8:45  am] 
BIUING  COOE  6712-01-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marlwting  Swvic* 

[DoclwtNo.LS-01-11] 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection  and  Recordkeeping 
Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
annoimces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  of  approval  of  an  information 
collection  in  support  of  the  Livestock 
Mandatory  Reporting  Act  of  1999  and 
regulations  which  was  temporarily 
approved  imtil  January  31,  2002. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  24,  2001,  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  may  be  sent  to  John  E.  Van 
Dyke,  Chief,  Livestock  and  Grain  Market 
News  Branch,  Livestock  and  Seed 
Program,  Agricultural  Mariceting 
Service,  USDA,  1400  Independence 
Avenue,  SW.,  Room  2619-South 
Building,  Stop  0252,  Washington,  DC 
20250-0242:  telephone  (202)  720-6231, 
facsimile  (202)  690-3732,  e-mail 
john.vandyke@usda.gov.  For  further 
information,  contact  John  E.  Van  Dyke 
at  the  above  address.  Comments 
received  may  be  inspected  at  1400 
Independence  Avenue,  SW,  Room  2619- 
South  Building,  Washington,  DC 
between  7:30  a.m.  and  4  p.m.  The 
comments  will  also  be  posted  on  the 
Livestock  and  Grain  Market  News 
Branch  Web  site,  located  at 
www.ams.usda.gov/lsg/mncs/index.htm. 
SUPPI.EMENTARY  MFORMATION: 


Title:  Livestock  Mandatory  Reporting 
Act  of  1999. 

OMB  Number:  0581-0186. 

Expiration  Date  of  Approval:  January 
31,  2002. 

Type  of  Request:  Extension  of  an 
emergency  approved  information 
collection  and  recordkeeping 
requirements. 

Abstract:  In  accordance  with  the 
Livestock  Mandatory  Reporting  Act  of 
1999  (Act)(7  U.S.C.  1635h-1636h),  a 
mandatory  program  of  reporting 
information  related  to  the  marketing  of 
cattle,  swine,  lambs,  and  products  of 
such  livestock,  was  established  and 
made  effective  on  April  02,  2001  (65  FR 
75464:  66  FR  41194).  This  mandatory 
reporting  program  requires  the 
submission  of  market  information  by 
packers  who  have  annually  slaughtered 
an  average  of  125,000  cattle  or  100,000 
swine  over  the  most  recent  5  calendar 
year  period,  or  have  annually 
slau^tered  or  processed  an  average  of 
75,000  lambs  over  the  most  recent  5 
calendar  year  period.  Importers  who 
have  annually  imported  an  average  of 
5,000  metric  tons  of  lamb  meat  products 
over  the  most  recent  5  calendar  year 
period  are  also  subject  to  mandatory 
reporting  requirements.  This  program  is 
intended  to  provide  information  on 
pricing,  contracting  for  purchase,  and 
supply  and  demand  conditions  for 
livestock,  livestock  production,  and 
livestock  products,  that  can  be  readily 
understood  by  producers,  packers,  and 
other  market  participants. 

Packers  subject  to  mandatory 
reporting  requirements  are  required  to 
report  the  details  of  all  transactions 
involving  piux:hases  and  sales  of 
livestock,  domestic  and  export  sales  of 
boxed  beef  and  lamb  cuts  (including 
applicable  branded  product)  and  sales 
of  lamb  carca«ses.  Qualifying  importers 
are  required  to  report  sales  of  all 
imported  boxed  lamb  cuts.  To  verify  the 
accuracy  of  submitted  information,  each 
packer  ^d  importer  required  to  report 
must  maintain,  and  make  available  for 
2  years,  such  records  as  are  necessary  to 
document  the  purchase,  sale,  pricing, 
transportation,  delivery,  weighing, 
slaughter,  or  carcass  characteristics 
associated  with  reported  livestock, 
boxed  beef  and/or  boxed  lamb 
transactions. 

The  information  collection  and 
recordkeeping  requirements  in  the 
regulations  under  the  Act  (7  CFR  part 


59)  are  essential  to  establishing  and 
implementing  a  mandatory  program  of 
livestock  and  livestock  products 
reporting.  Based  on  the  information 
available,  AMS  estimates  that  there  are 
49  beef  packer  plants,  50  pork  packer 
plants,  and  17  lamb  packer  plants  and 
lamb  importers  that  are  required  to 
report  market  information.  These 
companies  have  similar  recordkeeping 
systems  and  business  operation 
practices  and  conduct  their  operations 
in  a  similar  maimer.  AMS  believes  that 
all  of  the  information  required  can  be 
collected  firom  existing  materials  and 
systems  and  that  these  materials  and 
systems  can  be  adapted  to  satisfy  the 
forms.  The  Paperwork  Reduction  Act 
also  requires  AMS  to  measure  the 
recordkeeping  burden.  Each  packer  and 
importer  required  to  report  must 
maintain  and  make  available  upon 
request  for  2  years,  such  records  as  are 
necessary  to  verify  the  accuracy  of  the 
information  required  to  be  reported. 
These  records  include  original 
contracts,  agreements,  receipts,  and 
other  records  associated  with  any 
transaction  relating  to  the  purchase, 
sale,  pricing,  transportation,  delivery, 
weighing,  slaughter,  or  carcass 
characteristics  of  all  livestock. 

The  electronic  data  files  which  the 
packers  are  required  to  utilize  when 
submitting  information  to  AMS  will 
have  to  be  maintained  as  these  files 
provide  the  best  record  of  compliance. 
The  recordkeeping  burden  includes  the 
amoimt  of  time  needed  to  store  and 
maintain  records.  AMS  estimates  that, 
since  records  of  original  contracts, 
agreements,  receipts,  and  other  records 
associated  with  any  transaction  relating 
to  the  purchase,  sale,  pricing, 
transportation,  delivery,  weighing, 
slaughter,  or  carcass  characteristics  of 
all  livestock  are  stored  and  maintained 
as  a  matter  of  normal  business  practice 
by  these  companies  for  a  period  in 
excess  of  2  years,  additional  annual 
costs  are  nominal.  AMS  estimates  the 
annual  cost  per  respondent  for  the 
storage  of  the  electronic  data  files  which 
were  submitted  to  AMS  in  compliance 
with  the  reporting  provisions  to  be 
$1,830.00.  This  estimate  includes  the 
cost  of  electronic  data  storage  media, 
backup  electronic  data  storage  media, 
and  backup  software  required  to 
maintain  an  estimated  annual  electronic 
recordkeeping  and  backup  burden  of  42 
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megabytes,  on  average,  per  respondent. 
In  addition,  this  estimate  includes  the 
cost  per  employee  to  maintain  such 
records  which  is  estimated  to  average  70 
hours  per  year  at  $20.00  per  hour  for  a 
total  salary  component  cost  of  $1,400.00 
per  year. 

Information  collection  requirements 
include  the  submission  of  the  required 
information  on  a  daily  and  weekly  basis 
in  the  standard  format  provided  in  the 
following  forms:  (1)  Live  Cattle  Daily 
Report  (Ciirrent  Established  Prices),  (2) 
Live  Cattle  Daily  Report  (Committed 
and  Delivered  Cattle),  (3)  Live  Cattle 
Weekly  Report  (Forward  Contract  and 
Packer-Owned),  (4)  Live  Cattle  Weekly 
Report  (Formula  Purchases),  (5)  Cattle 
Premiums  and  Discoimts  Weekly 
Report,  (6)  Boxed  Beef  Daily  Report,  (7) 
Swine  I^or  Day  Report,  (8)  Swine  Daily 
Report,  (9)  Swine  Noncarcass  Merit 
Premium  Weekly  Report,  (10)  Live 
Lamb  Daily  Report  (Current  Established 
Prices),  (11)  Live  Lamb  Daily  Report 
(Committed  and  Delivered  Lambs),  (12) 
Live  Lamb  Weekly  Report  (Forward 
Contract  and  Packer-C5wned),  (13)  Live 
Lamb  Weekly  Report  (Formula 
Purchases),  (14)  Lamb  Premiums  and 
Discounts  Weekly  Report,  (15)  Boxed 
Lamb  Report,  and  (16)  Lamb  Carcass 
Report.  Cattle  packers  utilize  six  of 
these  forms  when  reporting  information 
to  AMS  including  two  for  daily  cattle 
reporting,  three  for  weekly  cattle 
reporting,  and  one  for  daily  boxed  beef 
cuts  reporting.  Swine  packers  utilize 
thrde  forms,  two  for  daily  reporting  of 
swine  purchases  and  one  for  weekly 
reporting  of  non-carcass  merit  premium 
information.  Lamb  packers  utilize  seven 
of  these  forms  when  reporting 
information  to  AMS  including  two  for 
daily  lamb  reporting,  three  for  weekly 
lamb  reporting,  one  for  daily  and 
weekly  boxed  lamb  cuts  reporting  and 
one  for  daily  and  weekly  lamb  carcass 
reporting.  Lamb  importers  utilize  one  of 
these  forms  when  reporting  information 
to  AMS  for  reporting  weekly  imported 
boxed  lamb  cut  sales. 

These  information  collection 
requirements  have  been  designed  to 
minimize  disruption  to  the  normal 
business  practices  of  the  affected 
entities.  Each  of  these  forms  requires  the 
minimal  amotmt  of  information 
necessary  to  properly  describe  each 
reportable  transaction.  The  number  of 
forms  reflect  an  attempt  to  reduce  the 
complexity  of  each  form. 

Because  there  was  insufficient  time 
for  a  normal  clearance  procedure,  AMS 
requested  emergency  processing  and 
received  temporary  approval  from  OMB 
for  the  use  of  the  information  collection 
and  recordkeeping  requirements  that 
was  used  to  implement  the  mandatory 


livestock  reporting  program  on  an 
expedited  basis.  OMB  granted 
temporary  approval  on  January  18, 
2001,  to  expire  on  January  31,  2002. 

AMS  provided  two  methods  for 
respondents  to  use  when  submitting 
information  electronically  under  LMR. 
The  first  method,  electronic  data 
transfer,  allows  respondents  to  submit 
livestock  mandatory  information  in 
comma-delimited  ASCII  (text)  data  files 
directly  to  AMS.  This  method  is  used  by 
a  majority  of  those  entities  required  to 
submit  information  to  AMS. 
Respondents  create  these  text  files  by 
extracting  the  required  information  from 
their  existing  electronic  recordkeeping 
systems,  thereby  avoiding  manual  data 
entry.  The  second  method,  the  industry 
web  interface,  allows  respondents  to 
input  and  submit  Uvestock  mandatory 
information  to  AMS  through  the 
Internet.  Respondents  access  the  AMS 
livestock  mandatory  reporting  website 
through  a  personal  computer  (PC).  The 
AMS  website  provides  an  interfoce  that 
emulates  the  official  OMB  approved 
collection  forms. 

Information  submitted  by  respondents 
through  either  electronic  data  collection 
method  is  scaimed  for  viruses  before 
being  decrypted  and  loaded  into  a  input 
directory  on  the  AMS  database  system 
(SQL  Server).  Once  accepted,  the  reports 
are  sent  to  the  AMS  Market  News 
Communication  System  (MNCS)  and 
released  to  the  public. 

Both  electronic  data  collection 
methods  are  taken  into  account  in  the 
following  overall  burden  estimate  and 
individual  burden  estimates  for  each  of 
the  16  reporting  forms. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .18  hours  per 
response. 

Respondents:  Certain  packers, 
livestock  product  processors  and 
importers. 

Estimated  Number  of  Respondents: 
116. 

Estimated  Number  of  Responses  per 
Respondent:  1,171. 

Estimated  Total  Annual  Burden  on 
Respondents:  24,426.08  hours. 

Estimated  Total  Annual  Responses: 
135,824  responses. 

(1)  Live  Cattle  Daily  Report  (Current 
EsUblished  Prices):  Form  LS-113 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .17  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  cattle  purchases  to  the  Department 
of  Agriculture  (USDA). 


Estimated  Number  of  Respondents:  49 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  520  (2  per  day  for  260 
days). 

Estimated  Total  Armual  Burden  on 
Respondents:  4,332  hours. 

Total  Cost:  $86,640. 

(2)  Live  Cattle  Daily  Report  (Committed 
and  Delivered  Cattle):  Form  LS-114 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .17  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  cattle  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  49 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  520  (2  per  day  for  260 
days). 

Estimated  Total  Aimual  Burden  on 
Respondents:  4,332  hours. 

Toto/ Cost:  $86,640. 

(3)  Live  Cattle  Weekly  Report  (Forward 
Contract  and  Packer-Owned):  Form  LS- 
115 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .25  hovtrs  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  cattle  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  49 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Aimual  Burden  on 
Respondents:  637  hours. 

Toto;  Cost:  $12,740. 

(4)  Live  Cattle  Weekly  Report  (Formula 
Purchases):  Form  LS-116 

Estimate  of  Burden:  PubUc  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .25  hours  per 
electr6nically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  cattle  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  49 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Aimual  Burden  on 
Respondents:  637  hours. 

Toto/ Cost:  $12,740. 

(5)  Cattle  Premiums  and  Discounts 
Weekly  Report:  Form  LS-117 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .08  hovas  per 
electronically  submitted  response. 
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Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  cattle  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  49 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Annual  Burden  on 
Respondents:  204  hours. 

Total  Cost:  $4,080. 

(6)  Boxed  Beef  Daily  Report:  Form  LS- 
126 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .125  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
domestic  and  export  boxed  beef  cut 
sales  to  the  USDA. 

Estimated  Number  of  Respondents:  49 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  520  (2  per  day  for  260 
days). 

Estimated  Total  Annual  Burden  on 
Respondents:  3,185  hours. 

Total  Cost:  $63,700. 

(7)  Swine  Prior  Day  Report  Form  LS- 
118 

Estimate  of  Burden:  Public  reporting 
biuden  for  collection  of  information  is 
estimated  to  be  .25  hours  per        « 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  swine  piux:hases  to  the  USDA. 

Estimate!d  Number  of  Respondents:  50 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  260  (1  per  day  for  260 
days). 

Estimated  Total  Annual  Burden  on 
Respondents:  3,250  hoius. 

Total  Cost:  $65,000. 

(8)  Swine  Daily  Report:  Foim  LS-119 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .17  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  swine  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  50 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  520  (2  per  day  for  260 
days). 

Estimated  Total  Aimual  Burden  on 
Respondents:  4,420  hours. 

Total  Cost:  $88,400. 

(9)  Swine  Noncarcass  Merit  Premium 
Weddy  Report:  Fmm  LS-120 

Estimate  of  Burden:  Public  reporting 
Inirden  for  collection  of  information  is 


estimated  to  be  .25  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  swine  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  50 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Annual  Burden  on 
Respondents:  650  hours. 

Tota7  Cost:  $13,000. 

(10)  Live  Lamb  Daily  Report  (Current 
Established  Prices):  Form  LS-121 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .34  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  lamb  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  8 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  260  (1  per  day  for  260 
days). 

Estimated  Total  Annual  Burden  on 
Respondents:  707  hours. 

Tota7  Cost:  $14,140. 

(11)  Live  Lamb  Daily  Report 
(Committed  and  DeUvered  Lambs): 
Form  LS-122. 

Estimate  of  Burden:  PubUc  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .34  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  lamb  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  8 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  260  (1  per  day  for  260 
days). 

Estimated  Total  Annual  Burden  on 
Respondents:  707  hours. 

Total  Cost:  $14,140. 

(12)  Live  Landi  Weekly  Report 
(Forward  Contract  and  Packer-Owned): 
Fonn  LS-123 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .25  hours  per 
electronically  submitted  response. 
-  Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  lamb  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  8 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Annual  Burden  on 
Respondents:  104  hours. 

Total  Cost:  $2,080. 


(13)  Live  Lamb  Weekly  Report 
(Formula  Purchases):  Form  LS-124 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .25  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  lamb  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  8 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Annual  Burden  on 
Respondents:  104  hoius. 

Totoi  Cost:  $2,080. 

(14)  Lamb  Premiums  and  Discounts 
Weekly  Report  Form  LS-125 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .08  hours  per 
electronically  submitted  response. 

Respondents:  Packer  processing 
plants  required  to  report  information  on 
live  lamb  purchases  to  the  USDA. 

Estimated  Number  of  Respondents:  8 
plants. 

Estimated  Number  of  Responses  per 
Respondent:  52  (1  per  week  for  52 
weeks). 

Estimated  Total  Annual  Burden  on 
Respondents:  33  hours. 

rota/ Cost:  $660. 

(15)  Boxed  Lamb  Report  Form  LS-128 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .167  hours  per 
electronically  submitted  response  for 
domestic  packing  plants  and  .084  hours 
per  electronically  submitted  response 
for  importers. 

Respondents:  Packer  processing 
plants  and  importers  required  to  report 
information  on  boxed  lamb  cut  sales  to 
the  USDA. 

Estimated  Number  of  Respondents:  14 
entities  (including  1  entity  that  both 
processes  and  imports). 

Estimated  Number  of  Responses  per 
Respondent:  260  (1  per  day  for  260 
days)  for  domestic  packing  plants;  52  (1 
per  week  for  52  weeks)  for  importers. 

Estimated  Total  Annual  Burden  on     • 
Respondents:  391  hours  for  domestic 
packing  plants  and  26  hours  for 
importers. 

Total  Cost:  $7,610  for  domestic 
{tacking  plants  and  $520  for  importers 
for  a  total  of  $8,330.00. 

(16)  Lamb  Carcass  Report  Form  LS- 
129 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  .167  hours  per 
electronically  submitted  response. 
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Respondents:  Packer  processing 
plants  required  to  report  information  on 
lamb  carcass  sales  to  the  USD  A. 

Estimated  Number  of  Respondents:  8 
entities. 

Estimated  Number  of  Responses  per 
Respondent:  260  (1  per  day  for  260 
days). 

Estimated  Total  Annual  Burden  on 
Respondents:  347  hours. 

Total  Cost:  $6,940. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
All  comments  received  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  address  above. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  October  19.  2001. 
A.  J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  01-26900  Filed  10-24-01;  8:45  am] 

■UJNQ  COOC  3410-aa-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HaaKh  Inapaction 
Sarvtoa 


[Dockat  No.  01-057-1] 


Intamatlonal  Standarda  Under  the 
Intamatlonal  Plant  Protaction 
Convention 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
public  meeting  on  a  draft  international 
standard  for  the  environmental  impact 
of  quarantine  pests,  including 
quarantine  pests  that  are  invasive. 

Place,  Date,  and  Time  of  Meeting:  The 
meeting  will  be  held  at  the  Yates 
Auditorium  at  the  Department  of  the 
Interior,  1849  C  Street  NW., 
Washington,  E)C.  The  meeting  will  be 


held  on  November  15,  2001,  from  1  p.m. 
to  3  p.m.  Please  use  the  entrance  at  C 
Street. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ron  A.  Sequeira,  Biological  Scientist, 
CPHST,  PPQ,  APHIS,  1017  Main 
Campus  Drive,  Suite  2500,  Raleigh,  NC 
27606-5202;  (919)  513-2662. 
SUPPLEMENTARY  INFORMATION:  The 
International  Plant  Protection 
Convention  (IPPC)  is  a  multilateral 
convention  adopted  in  1952  for  the 
purpose  of  securing  international 
cooperation  in  the  control  and 
prevention  of  the  spread  and 
introduction  of  pests  of  plants  and  plant 
products  and  to  promote  appropriate 
measures  for  their  control.  Under  the 
IPPC,  the  understanding  of  plant 
protection  has  been,  and  continues  to 
be,  broad,  encompassing  the  protection 
of  both  cultivated  and  noncultivated 
plants  from  direct  or  indirect  injury  by 
plant  pests.  Activities  addressed  by  the 
IPPC  include  the  development  and 
establishment  of  international  plant 
health  standards,  the  harmonization  of 
phytosanitary  activities  through 
emerging  standards,  the  facilitation  of 
the  exchange  of  official  and  scientific 
information  among  countries,  and  the 
furnishing  of  technical  assistance  to 
developing  countries  that  are  signatories 
to  the  ffPC.  The  IPPC  is  recognized  by 
the  World  Trade  Organization  as  the 
standard-setting  body  for  international 
plant  quarantine  issues. 

The  IPPC  is  placed  under  the 
authority  of  the  United  Nations'  Food 
and  Agriciilture  Organization  (FAO), 
and  the  members  of  the  Secretariat  of 
the  IPPC  are  appointed  by  the  FAO.  The 
IPPC  is  implemented  by  national  plant 
protection  organizations  in  cooperation 
with  regional  plant  protection 
organizations,  the  Interim  Commission 
on  Phytosanitary  Measures  (ICPM),  and 
the  Secretariat  of  the  IPPC.  The  United 
States  has  played  a  major  role  in  all 
standard-setting  activities  under  the 
IPPC  and  has  representation  on  FAO's 
highest  governing  body,  the  FAO 
Conference. 

The  United  States  became  a 
contracting  party  to  the  IPPC  in  1972 
and  has  been  actively  involved  in 
furthering  the  work  of  the  IPPC  ever 
since.  The  EPPC  was  amended  in  1979, 
and  the  amended  version  entered  into 
force  in  1991  after  two-thirds  of  the 
contracting  coimtries  accepted  the 
amendment.  More  recentiy,  in  1997, 
contracting  parties  completed 
negotiations  on  further  amendments 
that  were  approved  by  the  FAO 
Conference  and  submitted  to  the  parties 
for  acceptance.  This  1997  amendment 
updated  phytosanitary  concepts  and 


formalized  the  standard-setting 
structiire  within  the  IPPC.  The  1997 
amended  version  of  the  IPPC  will  enter 
into  force  once  two-thirds  of  the  current 
contracting  parties  notify  the  Director 
General  of  FAO  of  their  acceptance  of 
the  amendment. 

The  IPPC  has  been,  and  continues  to 
be,  administered  at  the  national  level  by 
plant  quarantine  officials  whose 
primary  objective  is  to  safeguard  plant 
resources  from  injurious  pests.  In  the 
United  States,  the  national  plant 
protection  organization  is  the  Plant 
Protection  and  Quarantine  unit  of  the " 
Animal  and  Plant  Health  Inspection 
Service. 

In  June  2000,  an  IPPC  working  group 
identified  the  need  to  supplement  the 
current  pest  risk  analysis  guidelines 
with  additional  guidance  regarding  the 
consideration  of  potential 
environmental  risks  of  plant  pests  and 
reconmiended  that  a  draft  standard  be 
developed.  The  entire  report  from  the 
Jujie  2000  working  group  meeting  is 
available  on  the  Internet  at  http:// 
www.fao.org/waicent/faoinfo/agricult/ 
agp/agpp/pq/en/archive/wg_gm  os/ 
recom.htm. 

In  April  2001,  the  IPPC's  ICPM  agreed 
to  establish  a  technical  expert  worldng 
group  to  develop  an  IPPC  standard  for 
considering  the  environmental  impact 
of  qt^antine  pests,  including 
quarantine  pests  that  are  invasive.  The 
technical  expert  working  group  charged 
with  developing  the  draft  standard  met 
in  August  2001. 

The  first  draft  of  the  standard 
includes  consideration  of  the  following 
five  elements  relating  to  potential 
environmental  risks  of  plant  pests, 
which  were  identified  in  the  June  2000 
working  group  meeting: 

1 .  Reduction  or  elimination  of 
endangered  (or  threatened)  native  plant 
species; 

2.  Reduction  or  elimination  of  a 
keystone  plant  species  (a  species  that 
plays  a  major  role  in  the  maintenance  of 
an  ecosystem); 

3.  Reduction  or  elimination  of  a  plant 
species  that  is  a  major  component  of  a 
native  ecosystem; 

4.  Ecosystem  destabilization  caused 
by  a  change  to  plant  biological  diversity; 

5.  Control,  eradication,  or 
management  programs  that  would  be 
needed  if  a  quarantine  pest  were 
introduced,  and  impacts  of  such 
programs  (e.g.,  pesticides  or  release  of 
nonindigenous  predators  and  parasites) 
on  biological  diversity. 

The  draft  standard  is  available  on  the 
Internet  at  http://www.fao.org/ag/agp/ 
agpp/pq/  and  http:// 
www.aphis.  usda.gov/ppq/pim/ 
stand(mis/#01 . 
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The  draft  standard  is  a  supplement  to 
the  existing  "International  Standard  for 
Phjrtosanitary  Measures  Number  11 
(Pest  Risk  Analysis  for  Quarantine 
Pests),"  which  is  available  on  the 
Internet  at  http://www.fao.org/ag/agp/ 
agpp/pq. 

The  purpose  of  the  meeting  is  to 
solicit  public  comment  on  the  draft 
standard  as  part  of  the  country 
consultation  process.  The  meeting  will 
be  open  to  the  public  and  the  public  is 
invited  to  participate.  Also,  you  may  file 
written  statements  on  meeting  topics 
with  the  Committee  before  or  after  the 
meeting  by  sending  them  to  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT,  or  you  may  file  written 
statements  at  the  meeting.  Please  refer  to 
Docket  No.  01-057-1  when  submitting 
your  statements. 

Preregistration  is  not  required. 
However,  upon  arrival,  all  participants 
will  be  asked  to  sign  in.  Also,  members 
of  the  public  will  be  required  to  present 
valid  photo  identification,  and  Federal 
employees  will  be  required  to  present 
valid  government  identification. 

Done  in  Washington,  DC,  this  19th  day  of 
October  2001. 

W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  01-26895  Filed  10-24-01;  8:45  am] 

BNJJNQ  CODE  3410-34-U 


DEPARTMENT  OF  AGRICULTURE 

Foraat  Sarvica 

Notica  of  Raaourca  Adviaory 
Committaa  MaaUng 

AGENCY:  Modoc  Resource  Advisory 
Committee,  Alturas,  California,  USDA 
Forest  Service. 


ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Modoc  National 
Forest's  Modoc  Resource  Advisory 
Committee  will  meet  Saturday, 
November  17.  2001  and  Saturday, 
December  1.  2001  in  Alturas,  California 
for  business  meetings.  The  meetings  are 
open  to  the  public. 

SUPPt^MENTARY  INFORMATION:  The 

business  meeting  Nov.  17  begins  at  9:30 
am,  at  the  Modoc  National  Forest  Office, 
Conference  Room,  800  West  12th  St., 
Alturas.  Agenda  topics  will  include 
FACA  overview.  Charter  overview. 
Process  for  project  identification/ 
recommendation,  election  of 
Chairperson,  operating  guidelines,  and 
establish  futiue  meetings.  Time  will  be 
set  aside  for  public  comments.  The 
business  meeting  December  1,  2001 
begins  at  9:30  am,  at  the  Modoc 
National  Forest  Office,  Conference 
Room,  800  West  12th  Street,  Alturas. 
Agenda  topics  will  include  operating 
guidelines  and  review  and  discussion  of 
potential  projects  on  the  Modoc 
National  Forest  that  meet  the  intent  of 
Pub.  L.  106-393.  Time  will  be  set  aside 
for  public  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Chisholm,  Forest  Supervisor  and 
Designated  Federal  Officer,  at  (530) 
233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-«713. 

Dan  Clusliolm, 

Forest  Supervisor. 

[FR  Doc.  01-26872  Filed  10-24-01:  8:45  am] 

■LUNQ  COOe  M1»-11-r 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Announcement  of  Grant  Awards  under 
the  RUS  Distance  Learning  and 
Telemadicine  Grant  Program 

AGENCY:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  applications  selected 
to  receive  grant  awards. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  announces  the  recipients 
that  were  selected  to  receive  grant 
awards  during  fiscal  year  (FY)  2001 
under  the  Distance  Learning  and 
Telemedicine  Grant  Program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  J.  Morgan,  Branch  ChieC 
Distance  Learning  and  Telemedicine 
Branch,  U.S.  Department  of  Agriculture, 
Rural  Utilities  Service,  STOP  1550, 
Room  2845,  South  Building,  1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-1701. 
Telephone:  (202)  720-D413.  FAX:  (202) 
720-1051. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  7  CFR  1703.101,  RUS  is  hereby 
pubUshing  the  names  of  the  87 
organizations  that  have  been  awarded 
$26,750,535  in  grants  under  7  CFR  part 
1703,  Subpart  D,  Distance  Learning  and 
Telemedicine  Grant  Program.  The 
recipients  are  as  follows: 


USDA.  Rural  Utilities  Service,  Telecommunications  Program,  FY  2001  Distance  Learning  and  Telemedicine 

Grant  Awards 


State 


Grantee 


Award 
amount 


AK 

al 

AL 

AR 

AR 

AR 

AS 

AZ 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

FL 

HI  . 

lA  . 


Matanuska-Susitna  Borough  School  District 

Lowndes  County  Board  of  Educatiop „ 

Northwest-Shoal  Community  CoNege 

Crowley's  Rkjge  Education  Service  Cooperative 

DeQueer^oreman/Ashdown  Distance  Learning  Consoftium 

Helena-West  Helena  School  District  

American  Samoa  Community  CoHege  

Central  Arizona  College 

Monterey  County  Office  of  Education  

West  HiHs  Community  College  District  ....„ 

Visibte  Light,  Inc 

Visiting  Nurse  Association  of  the  Inland  Counties 

Clovis  Unified  School  District  

High  Plains  Rural  Health  Network 

Montrose  Menrwrial  Hospital 

Florida  Stale  University  

Hawaii  Health  Systems  Foundation  

Indian  Hills  Community  College  


$361,272 
228.000 
273.887 

81.872 
500,000 
500,000 
411.989 
130.100 
500.000 
500.000 
500.000 
339.524 
438.011 
292.900 
418,000 
246.206 
372.650 

94.028 
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USDA,  Rural  Utilities  Service,  Telecommunications  Program,  FY  2001  Distance  Learning  and  Telemedicine 

Grant  Awards— Continued 


state 


Grantee 


Award 
amount 


lA  . 

lA  . 

IN  . 

IN  . 

IN  . 

KS 

KY 

KY 

LA 

LA 

MA 

MA 

ME 

ME 

ME 

ME 

Ml. 

Ml  . 

Ml  . 

MN 

MN 

MN 

MO 

MO 

MO 

MS 

MS 

MS 

MT 

MT 

MT 

ND 

ND 

ND 

NE 

NE 

NE 

NM 

NM 

NY 

NY 

NY 

NY 

OH 

OK 

OK 

OR 

OR 

OR 

OR 

PA 

SD 

TN 

TN 

TN 

TN 

TN 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

VA 

VA 

Wl 

Wl 


Lamoni  Community  School  District  

Coming  Community  School  District 

Central  Indiana  Health  System 

Scott  County  School  District  1 

Wilson  Education  Center 

Smith  County  Memorial  Hospital 

Johnson  Mathers  Health  Care,  Inc 

Morgan  County  ARH  Hospital  

Union  General  Hospital,  Inc  

East  CantJil  Pansh  Hospital  

Hampshire  Educational  Collaborative  

Nantucket  Cottage  Hospital 

Penquis  Community  Action  Program,  Inc 

St.  Andrews  Hospital  

St.  Joseph  Healthcare,  Inc 

Visitir)g  Nurse  Service  of  Southern  Maine  and  Seacoast  New  Hampshire  ... 

GratkJt-lsabella  Regional  Educational  Service  District 

Iosco  Regional  Educational  Service  Agency 

Owendale-Gagetown  Area  Schools  

Cuyuna  Range  Hospital  District  

Payr)esville  Area  Health  Hospital  District 

Tri-County  Hospital,  Inc 

Pathways  Community  Behavioral  Healthcare 

The  University  of  Health  Sciences  

Texas  County  Technical  Institute 

Cleveland  School  District 

Harrison  County  School  District  

Neshot>a  County  School  District 

Deaconess  Billings  Clinic  Foundation 

Poplar  Public  Schools  

Saint  Vincent  Foundation 

Landon  School  District  Foundation  

Medcenter  One  Health  Systems,  Inc  

West  River  Health  Services 

Crossroads  Distance  Leaming  Education  Consortium  

Madonna  Rehabilitation  Hospital ^ 

Rural  Health  Partners,  Inc 

Clayton  Municipal  School  District  No.  1  

University  of  New  Mexico-Gallup  

Copenhagen  Central  School — Lead  Educational  Agency 

Hoosick  Falls  Health  Center,  Inc 

Research  Foundation  of  SUNY  for  SUNY  College  of  Technology  at  Canton 

Westchester  Medical  Center  

Ohio  University  Southern  Campus 

Hilk:rest-Riverside,  Inc 

Sequoyah  County-City  of  Sallisaw  Hospital  Authority 

North  Central  Educatkin  Sen/k:e  District 

North  Lincoln  Hospital  Foundation  

Rogue  Valley  Medical  Center  Foundation 

St.  Charies  Medical  Center  Foundation  

The  Pennsylvania  State  University 

Horizon  Health  Care,  Inc 

Polk  County  School  System  

The  University  of  Tennessee  Health  Science  Center,  College  of  Ptjprmacy 

The  University  of  Tennessee  Health  Science  Center 

The  University  of  Tennessee  Health  Science  Center,  College  of  Pharmacy 

The  University  of  Tennessee  Health  Science  Center 

Hill  College  

Info-Net  Consortium  

Odessa  Emergency  Providers  AF,  Inc 

Scott  &  White  Memorial  Hospital  &  Scott,  Sherwood,  Brindley  Foundation  .. 

Taft  lndeper»dent  School  District  

Texana  Mental  Health  and  Mental  Retardation  Center  

Texas  Family  Health  Networic,  Inc 

Texas  A&M  University-Kingsville 

Medical  College  of  Hampton  Roads  (Eastem  Virginia  Medical  SchooO 

Paul  D.  Camp  Community  College  

Spring  Valley  Health  Care  Center „ 

Cooperative  Educational  Service  Agency 


249.380 
494,289 
133,428 
500,000 
500.000 

59.500 
352.787 

52.500 

69,600 
100,100 
208,288 
113,400 
497,426 
115,000 
499,800 
188,702 
296,500 
106.362 

54.000 
500.000 
264.071 
500.000 
410,275 
165,840 

71,863 
500,000 
500,000 
500,000 
500,000 
350.000 
368,142 
110,000 
447,710 

68,229 
433,830 
306,110 
196,012 
163,100 
482,420 
473,900 
205,393 
122,565 
455,303 
468,000 
142.000 

63.431 
215,300 
103.519 
499.750 
321,447 
364.087 
208,739 
500,000 
459,295 
498,747 
493,675 
477,057 
176,266 
463.040 

71.838 
335.402 
190.038 

66.800 
494,927 
195,500 

51.226 
445.930 

70.257 
500.000 
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Dated:  October  19,  2001. 
Kenneth  M.  Ackerman, 

Acting  Administrator,  Rural  Utilities  Service. 
(FR  Doc.  01-26836  Filed  10-24-01;  8:45  am] 

BIUING  CODE  3410-15-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agonda  and  NoUca  of  Public  Maating 
of  the  Ohio  Adviaory  Commlttaa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Ohio 
Advisory  Committee  to  t^ie  Commission 
will  convene  at  12:00  p.m.  and  adjourn 
at  5:00  p.m.  on  Wednesday,  November 
14,  2001,  at  the  Hyatt  Regency  Hotel, 
350  North  High  Street,  Columbus,  Ohio 
43215.  The  piupose  of  the  meeting  is  to 
discuss  current  events  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  shoidd  contact 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  October  17, 
2001. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  01-26835  Filed  10-24-01;  8:45  am] 
MUJNQ  COCK  mS-OI-r 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdmlnMration 

National  Dafanaa  Slochpila  Mafkat 
Impact  CofiMnltlaa  Ra(|uaat  for  PulMc 
Commanta 

AOBICY:  Office  of  Strategic  bidustries 
and  Economic  Seciuity,  Bureau  of 
Export  Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  request  for  public 
comment  on  the  potential  market 
impact  of  proposed  revisions  to 
disposals  of  excess  commodities 
cuiientiy  held  in  the  National  Defense 
Stockpile  under  the  Fiscal  Year  2002 
Annual  Material  Plan  (AMP),  and 
proposed  commodity  disposals  under 
the  Fiscal  Year  2003  AMP. 


SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  pubUc 
conmient  on  the  potential  market 
impact  of  proposed  disposals  of  excess 
materials  from  the  National  Defense 
Stockpile  as  set  forth  in  Attachment  1  to 
this  notice.  The  Fiscal  Year  1993 
National  Defense  Authorization  Act 
requires  this  Committee  to  consult  with 
representatives  of  producers,  processors 
and  consiuners  of  the  types  of  materials 
stored  in  the  stockpile. ' 
DATES:  Comments  must  be  received  by 
November  26,  2001. 
ADDRESSES:  Written  comments  shoiUd 
be  sent  to  Richard  V.  Meyers,  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230:  fax  (202)  482- 
5650.  Comments  subnfitted  via  e-mail 
will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  V.  Meyers,  Office  of  Strategic 
Industries  and  Economic  Seciirity,  U.S. 
Department  of  Commerce,  (202)  482- 
3634;  or  Terri  L.  Robl,  Office  of 
International  Energy  and  Commodity 
Pohcy,  U.S.  Departinent  of  State,  (202) 
647-3423;  co-chairs  of  the  National 
Defense  Stockpile  Market  Impact 
Committee. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979,  as 
amended,  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  (DOD),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  miUtary, 
industrial,  and  essential  civitian  needs 
of  the  United  States  for  national 
defense.  Section  3314  of  the  Fiscal  Year 
(FY)  1993  National  Defense 
Authorization  Act  (hereinafter 
"NDAA")  (50  U.S.C.  98h-l)  formally 
estabhshed  a  Market  Impact  Committee 
(the  Committee)  to  "advise  the  National 
Defense  Stockpile  Manager  on  the 
projected  domestic  and  foreign 
economic  effects  of  all  acquisitions  and 
disposals  of  materials  from  the  stoclq>ile 
•  •  •    ."The  Committee  must  also 
balance  market  impact  concerns  with 
the  statutory  requirement  to  protect  the 
Government  against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agricidture,  Defense, 
Energy,  Interior,  Treasury,  and  the 
Federal  Emergency  Management 
Agency,  and  is  conchaired  by  the 
Departments  of  Commerce  and  State. 


The  NDAA  directs  the  Committee  to 
"consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consiuners  of  the  types  of  materials 
stored  in  the  stockpile." 

Attachment  1  lists  the  ciurent  FY 
2002  AMP  quantities  (previously 
approved  by  the  Committee),  proposed 
revisions  to  the  FY  2002  AMP  quantities 
for  seven  materials,  and  the  proposed 
FY  2003  AMP.  The  Committee  is 
seeking  public  comment  on  the 
potential  market  impact  of  the  sale  of 
these  materials  as  proposed  in  the 
revised  FY  2002  AMP  and  FY  2003 
AMP. 

The  quantities  listed  in  Attachment  1 
are  not  sales  target  disposal  quantities. 
They  are  only  a  statement  of  the 
proposed  maximum  disposal  quantity  of 
each  listed  material  that  may  be  sold  in 
a  particular  fiscal  year.  The  quantity  of 
each  material  that  will  actually  be 
offered  for  sale  wijl  depend  on  the 
market  for  the  material  at  the  time  as 
well  as  on  the  quantity  of  each  material 
approved  for  disposal  by  Congress. 

The  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
dociunentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  these  commodities. 
Although  comments  in  response  to  this 
Notice  must  be  received  by  November 
26,  2001  to  ensure  full  consideration  by 
the  Committee,  interested  parties  are 
encouraged  to  submit  additional 
comments  and  supporting  information 
at  any  time  thereaJFler  to  keep  the 
Committee  informed  as  to  the  market 
impact  of  the  sale  of  these  commodities. 
PubUc  comment  is  an  important 
element  of  the  Committee's  market 
impact  review  process. 

Anyone  submitting  business 
confidential  information  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  non-confidential  submission 
that  can  be  placed  in  the  pubUc  file.  The 
Committee  will  seek  to  protect  such 
information  to  the  extent  permitted  by 
law. 

The  records  related  to  this  Notice  will 
be  made  accessible  in  accordance  with 
the  regidations  published  in  part  4  of 
tide  15  of  the  Code  of  Federal 
R^ulations  (15  CFR  4.1  et  seq.). 
Specifically,  the  Bureau  of  Export 
Administration's  FOLA  reading  room  is 
located  on  its  Web  page,  which  can  be 
found  at  http://www.bxa.doc.gov,  and 
copies  of  the  pubUc  comments  received 
will  be  maintained  at  that  location  (see 
Freedom  of  Information  Act  (FOLA) 
heading).  If  requesters  caimot  access  the 
web  site,  they  may  call  (202)  482-2165 
for  assistance. 
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Dated:  October  22.  2001.      I 

James  J.  Jochiun, 

Assistant  Secretary  for  Export , 
Administration. 

ATTACHMErfT  1.— PROPOSED  REVISIONS  TO  FY  2002  ANNUAL  MATERIALS  PLAN  (AMP)  AND  PROPOSED  FY  2003  AMP 


Material 


Unit 


Current  FY 
2002  quantity 


Revised  FY 
2002  quantity 


Revised 
FY02 
notes 


Proposed  FY 
2003  quantity 


FY03 
notes 


Aiuminum  Oxide,  Abrasive 

Antimony 

Bauxite,  Metallurgical  Jamaican . 

Bauxite,  Refractory 

Beryl  Ore i.. 

Beryllium  Metal \... 

Beryllium  Copper  Master  Alloy  ... 

Cadmium  

Celestite 

Chromite,  Chemical .j... 

Chromite,  Metallurgical L. 

Chromite,  Refractory  J... 

Chromium,  Ferro 

Chromiunr,  Metal 

Cobalt _ ,.., 

Columbium  Carbide  Powder  ...... 

Columbium  Concentrates i... 

Columbium  Metal  Ingots  

Diamond  Stone j... 

Ruorspar,  Acid  Grade j... 

Ruorspar,  Metallurgical  Grade  ... 

Germanium , 

Graphite j... 

Iodine 

Jewel  Bearings 

Kyanite 

Lead 1 

Manganese,  Battery  Grade,  Natural  ... 
Manganese,  Battery  Grade,  Synthetic 

Manganese,  Chemical  Grade  

Manganese,  Ferro 

Mar>ganese,  Metal,  Electrolytic  

Manganese,  Metallurgical  Grade 

Mica,  All 

Palladium 

Platinum 

Platinum — Iridium  # 

Quartz  crystals  i 

Quinidine  ', 

Rubber 

Sebadc  Acid 

Silver  (Coins) 

Talc 

Tantalum  Carbide  Powder  ., 

Tantalum  Metal  Ingots 

Tantalum  Metal  Powder 

Tantalum  Minerals 

Tantalum  Oxide 

Thorium  

Tin 


Titanium  Sponge  

Tungsten  Ferro  .-. 

Tungsten  Metal  Powder 

Tungsten  Ores  &  CorK»ntrates 

VTE,  Chestnut 

VTE.  Quebracho 

VTE,  Wattle  

Zinc 


ST 

ST 

LOT 

LCT 

ST 

ST 

ST 

LB 

SDT 

SDT 

SOT 

SDT 

ST 

ST 

LB  Co 

LBCb 

LBCb 

LBCb 

ct 

SDT 

SDT 

Kg 

ST 

LB 

PC 

SDT 

ST 

SDT 

SDT 

SOT 

ST 

ST 

SDT 

LB 

TrOz 

TrOz 

TrOz 

Lb 

OZ 

LT 

LB 

TrOz 

ST 

LBTa 

LBTa 

LBTa 

LBTa 

LBTa 

LB 

MT 

ST 

LBW 

LBW 

LBW 

LT 

LT 

LT 

ST 


6.000 

5.000 

2.000,000 

5,000 

4,000 

40 

2.200 

1,200,000 

3,600 

100.000 

100,000 

100.000 

150.000 

500 

6,000.000 

21,500 

560,000 

20,000 

510,000 

12,000 

60,000 

8.000 

3,760 

1,000,000 

52,000,000 

150 

60,000 

30,000 

3,011 

40,000 

75,000 

2,000 

250.000 

4,000.000 

600.000 

95.000 

0 

0 

750,000 

75,000 

1,000,000 

5,000,000 

2,000 

4,000 

40.000 

50,000 

500,000 

20,000 

7,093,464 

12,000 

5.000 

300,000 

300,000 

4,000,000 

250 

50.000 

6,500 

50,000 


43,000 


1/3 


1,300,000 


82,051,558 


8,500,000 

i4b,b66 

6,000 
216,648 


8.000,000 


7,000 


1/3 
1 


1/4 


3 
1/3 


1/2 
4 


6,000 

5,000 

1,540,000 

43,000 

3,000 

40 

1.000 

1,200,000 

3.600 

100,000 

100,000 

100,000 

150,000 

500 

6,000,000 

21,500 

560,000 

20,000 

600,000 

12,000 

60,000 

8,000 

3,760 

1,000,000 

82,051,558 

150 

60,000 

30,000 

3,011 

40,000 

75,000 

2.000 

250,000 

8,500,000 

250,000 

30,000 

6,000 

216,648 

750,000 

70,000 

600,000 

5,000,000 

2,000 

4,000 

40,000 

50.000 

500,000 

20,000 

7,095,065 

12,000 

7,000 

300,000 

300,000 

4,000,000 

250 

50,000 

6,500 

50,000 


1 

1 

1/3 

1 


1 


1/3 
1 


1 
1 
1 
3 

1/3 


1 


1/2 


1 .  /Actual  quantity  will  be  limited  to  remaining  sales  authority  or  Inventory. 

2.  The  radioactive  nature  of  this  material  may  restrict  sales  or  disposal  options.  Efforts  are  underway  to  delemnine  Ihe  environmentally  and 
ecorK)mically  feasible  disposition  of  ttte  material. 

3.  Pending  Congressional  authority. 

4.  Previously  approved  by  Itie  Market  Impact  Committee.  Revision  in  process  for  current  FY  2002. 
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(FR  Doc.  01-26910  Filed  10-24-01;  8:45  am] 
MLUNQ  CODE  3810-33-* 

DEPARTMENT  OF  COMMERCE 

National  Oeaanlc  and  Atmoapheric 
AdnilnMration 

p.D.10170iq 

Endangered  Spaclaa;  Parmlta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKW:  Receipt  of  an  application  for  a 
research  permit  (1352). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  tmder  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
scientific  research  permit  from  Dr.  Colin 
A.  Simpfendorfer,  of  Mote  Marine 
Laboratory  (MML). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  November 
26,  2001. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fex  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Endangered  Species  Division,  F/PR3, 
1315  East  West  Highway,  Silver  Spring, 
MD  20910  (phone:301-713-1401.  fax: 
301-713-0376). 

FOR  FURTHER  MFORMATWN  CONTACT: 
Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fiax:  301-713- 
0376,  e-mail:  Lillian.Becket®noaa.gov). 
SUPPLEMENTARY  MFORMATKNt: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
woxild  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 


consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  imder 
section  10  (a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildUfe  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
sununaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Fish 

Proposed  Endangered  Smalltooth 
Sawfish  [Pristis  pectinata) 

New  AppUcations  Received 

Application  1352 

The  applicant  requests  a  5-year 
permit  that  would  authorize  the  take  of 
endangered  smalltooth  sawfish  in  the 
state  of  Florida.  The  purpose  of  the 
research  is  to  develop  conduct  surveys 
of  habitats  where  sawfish  have 
historically  occurred.  All  sawfish  caught 
during  the  surveys  will  be  handled, 
measured,  tagged,  genetically  sampled, 
and  released.  Capture  methods  include: 
longline,  rod  and  reel,  set  lines,  gill 
nets,  and  beach  seines.  Tagging  methods 
will  include:  rototags,  plastic-headed 
dart  tags,  PIT  tags,  acoustic  tags,  PAT 
tags,  and  SPOT  tags. 

Dated:  October  19. 2001. 

Phil  WilUams, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  01-26931  Filed  10-24-01;  8:45 
a.m..) 

MUJNO  COOC:  3610-«>-« 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Exemption  of  Certain  Textile  and 
Apparel  Producta  From  Vlaa  and  Quota 
RaQulramenta 

October  22.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  exempting 

certain  textile  and  apparel  products 

imported  in  connection  with 

international  athletic  events  bom 

certain  quota  and  visa  requirements. 

EFFECTIVE  DATE:  October  25.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

Heading  9817.60.0000  permits  the 
duty-free  entry  of  the  certain  articles 
associated  with  international  athletic 
events  held  in  the  United  States,  such 
as  the  Olympics  and  Paralympics,  the 
Goodwill  Games,  the  Special  Olympics 
World  Games,  the  World  Cup  Soccer 
Games,  or  any  similar  event  as  the 
Secretary  of  the  Treasury  may 
determine.  Effective  on  October  25, 
2001 ,  textiles  and  apparel  products  not 
intended  for  sale  or  distribution  to  the 
public  entered  into  the  United  States 
under  Harmonized  Tariff  Schedule  of 
the  United  States  heading  9817.60.0000 
shall  not  be  subject  to  visa  and  quota 
requirements. 

D.  Michael  Hutchinaon, 

ActingChairman,  Committee  for  the  ^ 

Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreementa 

October  22.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 
Dear  Commissioner:  Heading  9817.60.0000 
permits  the  duty-free  entry  of  the  certain 
articles  associated  with  international  athletic 
events  held  in  the  United  States,  such  as  the 
Olympics  and  Paralympics,  the  Goodwill 
Games,  the  Special  Olympics  World  Games, 
the  World  Cup  Soccer  Games,  or  any  similar 
event  as  the  Secretary  of  the  Treasury  may 
determine.  Effective  on  October  25.  2001. 
textiles  and  apparel  products  not  intended 
for  sale  or  distribution  to  the  public  entered 
into  the  United  States  under  Harmonized 
Tariff  Schedule  of  the  United  States  heading 
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9817.60.0000  shall  not  be  subject  to  visa  and 
quota  requirements. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  j 

Sincerely,  I 

D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-26912  Filed  10-25-01;  8:45  am) 

BNJJNQCOOE  3810-OR-S 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

[Transmittal  No.  02-02] 

36(bX1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

action:  Notice. 

summary:  The  Department  of  Defense  is 
publisliing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 


requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-02  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  19,  2001. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNQ  CODE  SOOI-Oe-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


4  October  2001 


In  reply  refer  to: 
1-01/010734 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  02-02,  concerning  the 

Departsient  of  the  Army's  proposed  Letters)  of  Offer  and  Acceptance  (LOA)  to  the 

United  Kingdom  for  defense  articles  and  services  estimated  to  cost  $235  million.  Soon 

after  this  letter  is  delivered  to  your  office,  we  phm  to  notify  the  news  media. 

Sincerely, 


vJjXlL 


TOME  H.  WALTERS.  JR 

UEUTENANT  GENERAL  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:    House  Committee  on  International  Relations 
Soiate  Committee  on  Appropriations 
Senate  C<Nnmittee  on  Foreign  Relations 
House  CtHnmittee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 
(H) 
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Transmittal  No.  02-02 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser:  United  Kingdom 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  TOmiUion 
$165  million 
$235  nullion 


(iii)        Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  Five  hundred  fifty  JAVELIN  anti-tank  missile 
conunand  launch  units,  simulators,  support  equipment,  spare  and  repair  parts, 
publications  and  technical  data,  personnel  training  and  equipment,  U.S. 
Government  and  contractor  engineering  and  logistics  personnel  services,  a 
Quality  Assurance  Team,  and  other  related  elements  of  logistics  support 

(iv)        Military  Department:  Army(UML) 

(v)        Prior  Related  Cases,  if  anv:  none 

(vi)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

1 
(vii)        Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)        Date  Report  Delivered  to  Congress: 


0  4  OCT  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Contrd  Act 


Federal  Register / Vol.  66.  No.  207 / Thursday.  October  25,  2001 /Notices 


53987 


POLICY  JUSTIFICATION 
United  Kingdom  -  JAVELIN  Command  Launch  Units 

The  Government  of  United  Kingdom  has  requested  a  possible  sale  of  550  JAVELIN  anti-Unk 
missile  conunand  launch  units,  simulators,  support  equipment  spare  and  repair  parts, 
publications  and  technical  data,  personnel  training  and  equipment  U.S.  Government  and 
contractor  engineering  and  logistics  personnel  services,  a  Quality  Assurance  Team,  and  other 
related  elements  of  logistics  support  The  estinuited  cost  is  $235  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  Stotes  by  improving  the  military  capabilities  of  the  United  Kingdom  while  enhancing 
weapon  system  standardization  and  interoperability  with  U.S.  forces. 

This  notification  is  transmitted  hi  coigunction  with  Section  36(c)  AECA  notification  of  a 
commercial  sale  for  JAVELIN  anti-tank  missile  systems.  The  United  Kingdom  will  use  these 
JAVELIN  anti-tank  missile  systems  to  enhance  their  medium  anti-tenk  capability  for  the 
infantry,  scouts,  and  combat  engineers.  This  system  will  provide  the  United  Kingdom  a 
strong  anti-landmg  capability  and  will  hicrease  interoperability  with  U.S.  forces.  The  United 
Kingdom  will  have  no  difficulty  absorbing  these  systems  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  JAVELIN  Joint  Venture  (Raytheon  and  Lockheed  Martin)  of 
Orlando,  Florida.  There  are  no  offset  agreements  proposed  in  connection  with  this  potential 
sale. 

• 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  two  U.S.  Government  and 
one  contractor  represenUtives  to  the  United  Kingdom  for  one  week  to  assist  in  the  delivery 
and  deployment  of  the  missiles. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-02 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi  . 


(vi)    Sensitivity  of  Technology; 

1.  The  JAVELIN  anti-tank  missile  system  provides  a  man-portable,  medium  anti-tank 
capability  to  infantry,  scouts,  and  combat  engineers.  JAVELIN  is  comprised  of  two  nuyor 
tactical  components;  a  reusable  Command  Launch  Unit  (CLU)  and  a  missile  sealed  in  a 
disposable  launch  tube  assembly.  The  CLU  incorporates  an  integrated  day/night  sight  and 
provides  target  engagement  capability  in  adverse  weather  and  countermeasure  environments. 
The  CLU  may  also  be  used  in  the  stand-alone  mode  for  battlefield  surveillance  and  target 
detection.  JAVELIN's  key  technical  feature  is  the  use  of  fire-and-forget  technology  wlUch 
altows  the  gunner  to  fire  luid  immediately  take  cover.  Additional  special  features  are  the  top 
attack  and/or  direct  fire  modes  (for  targets  under  cover),  integrated  day/night  sight,  advanced 
tandem  warhead,  imaging  infrared  seeker,  target  k>ck-on  before  launch,  and  soft  launch  from 
enclosures  or  covered  fighting  positions.  Reverse  engineering  of  the  software  would  require  a 
substantial  effort  The  JAVELIN  weapon  system  is  unclassified.  Specific  data  related  to 
operation,  performance,  and  system  vulnerabilities  are  classified  up  to  the  Secret  leveL 

2.  A  determination  has  been  made  that  the  Government  of  United  Kingdom  can 
provide  substantially  the  same  degree  of  protection  for  the  technology  bdng  released  as  the 
U.S.  Government  This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  policy  justification  portion  of  the  notification.  Further,  the 
sale  strengUiens  collective  security  and  contributes  to  the  standardizati<Hi  and  interoperability 
in  the  case  <^  coalition  warfare.  The  benefits  to  be  derived  from  the  sale  outweigh  the 
potential  damage  that  could  result  if  the  senative  technolc^  were  revealed  to  unauthorized 
persons. 


[FR  Doc.  01-26846  Filed  10-24-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  02-03] 
36(bH1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-03  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  19,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

aUJNG  COOC  S001-0»-H 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


4  October  2001 


In  reply  refer  to: 
1-01/011028 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

I 
Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  02-03,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Canada 

for  defense  articles  and  services  estimated  to  cost  $43  million.  Soon  after  this  letter  is 

I 
delivered  to  your  ofHce,  we  plan  to  notify  the  news  media. 


Sincerely, 


TOME  H.  WALTERS,  JR. 

UEUIENANT  GENERAL.  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:    House  Conunittee  on  International  Relations 

Senate  Committee  on  Appn^riations 

Senate  Committee  on  Foreign  Relations 

House  Conunittee  on  Armed  Services 

Senate  Conunittee  on  Armed  Services 

House  Committee  on  Appropriations 
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Transmittal  No.  02-03 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser;  Canada 

(ii)        Total  Estimated  Value; 

Mi^r  Defense  Equipment*  $31  million 

Other  $12  mUlion 

TOTAL  $43  million 


(iii)        Descriotion  of  Articles  or  Services  Offered;  Components  of  the  TO W  Improved 
Target  Acquisition  System  (ITAS);  75  TOW  Target  Acquisition  System,  75  Fire 
Control  Systems,  support  equipment,  spare  and  repair  parts,  publications  and 
technical  data,  personnel  training  and  equipment,  VS.  Government  and 
contractor  engineering  and  logistics  personnel  services,  a  Quality  Assurance 
Team,  and  other  related  elements  of  logistics  support 

(iv)        Military  Deoartment:  Army(ZTK) 

(v)        Sales  Conunission.  Fee,  etc  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(vii)        Date  Report  Delivered  to  Congress; 


0  4  OCT  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


53992 


Federal  Register /Vol.  66,  No.  207  /  Thursday,  October  25,  2001 /Notices 


POLICY  JUSTIFICATION 


Canada  -  TOW-2B  Target  Acquisition  System 

The  Government  of  Canada  has  requested  a  possible  sale  for  the  components  of  the  TOW 
Improved  Target  Acquisition  System  (TTAS):  75  TOW  Target  Acquisition  System,  75  Fire 
Control  Systems,  support  equipment,  spare  and  repair  parts,  publications  and  technical  data, 
personnel  training  and  equipment,  U^.  Government  and  contractor  engineering  and  logistics 
personnel  services,  a  Quality  Assurance  Team,  and  other  related  elements  of  logistics  support 
The  estimated  cost  is  $43  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  Canada  and  further  weapon  system 
standardization  and  interoperability  with  U^.  forces. 

Canada  will  use  these  IT  AS  components  on  their  Light  Armored  Vehicles.  The  system  will 
greatiy  enhance  the  coalition  efforts  within  the  region.  Canada,  which  already  has  IT  AS  in  its 
inventory,  will  have  no  difRculty  absorbing  these  additional  components. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  bahmce  in 
theregi<m. 

The  prime  contractor  will  be  of  Raytheon  Corporation  of  McKinney,  Texas.  There  are  no 
offset  agreements  prt^>osed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  U.S.  Government 
Quality  Assurance  Team  to  Canada  for  a  week  to  assist  in  the  delivery  and  deployment  of  the 
missiks.  Four  contractor  representatives  will  be  required  for  two  years  to  perform 
maintenance  services. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-03 

Notice  of  Proposed  Issuance  of  Letter  (^  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 

(vi)    Sensitivity  of  Technologvi 

1.  The  TOW  Improved  Target  Acquisition  System  (IT AS)  increases  Urget  acquisition, 
detection ,  recognition,  and  engagement  ranges,  while  retaining  the  ability  to  fire  all 
configurations  of  the  TOW  missiles  when  used  in  the  stand-alone  mode  or  when  mounted  on 
the  light  armored  vehicle.  ITAS  uses  a  second-generation,  forward-looking,  infrared  night 
vision  sight,  digital  components,  and  an  eye-safe  laser  range  finder  to  address  the  weather  and 
day/night  capabilities.  Key  features  that  achieve  the  ITAS  objectives  include  auto-boresight, 
aided  tracking,  embedded  training,  and  traversing  unit  modifications.  The  TOW  TTAS  is 
unclassified;  however,  the  documentation  is  Classified. 

2.  If  a  techn<rfogicaUy  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  tiie  information  could  be  used  to  devek>p  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  devetopment  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Canada  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outiined  in  the  Pcriicy  Justification. 


IFR  Doc.  01-26847  Filed  10-24-01;  8:45  am) 

BILUNG  CODE  SOOI-OS-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secratary 
[Transmittal  No.  02-08] 

36(b)(1)  Anns  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Seciuity  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(l]  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSCA/COMPT/RM.  (703)604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-08  with 
attached  transmittal  and  policy 
justification. 

Dated:  October  19.  2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  COOe  S001-0»-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


4  October  2001 


In  reply  refer  to: 
1-01/010199 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export  Control 

Act,  we  are  forwarding  herewith  Transmittal  No.  02-08  and  under  separate  cover  the 

classified  annex  thereto.  This  Transmittal  concerns  the  Department  of  the  Air  Force's 

proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Oman  for  defense  articles  and 

! 

services  estimated  to  cost  $1,120  million.  Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this  Transmittal. 


Sincerely, 


(Jjxn 


TOME  H.  WALTERS,  JR 

UEUTEKANT  GENERAL  USAF 

DIRECrOR 


Attachments 


Same  Itr  to:    House  Committee  on  International  Relations 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Foreign  Relations 

House  Committee  on  Armed  Services 

Senate  Committee  on  Armed  Services 

House  Committee  on  Appropriations 
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(i) 
(ii) 


(Ui) 


Transmittal  No.  02-08 

NoUce  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act  (U) 


Prospective  Purchaser;  Oman 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  763  million 
$  357  million 
$1,120  million 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  Twelve  F-16C/D  Block  50+  aircraft  with  either  the 
FlOO-PW-229  or  FllO-GE-129  engine  and  APG-68(V)XM  FMS  radars;  two  spare 
FlOO-PW-229  or  two  spare  FllO-GE-129  engines;  14  LANTIRN  TargeUng  Pods 
(FMS  variant);  14  LANTIRN  Navigation  Pods  with  Terrain  Following  Radar 
(TFR);  50  AIM-120C  Advanced  Medium  Range  Air-to-Air  MissUes  (AMRAAM) 
and  10  AMRAAM  training  missUes;  100  AIM-9M-8/9  SIDEWINDER  missiles 
and  10  SIDEWINDER  training  missiles;  80  AGM-65D/G  MAVERICK  missUes 
and  10  MAVERICK  training  missUes;  20  AGM-84D  HARPOON  Air-Launched 
Anti-ship  missUes;  100  Enhanced-GBU-10  and  100  Enhanced-GBU-12 
PAVEWAY  n  laser  guided  bomb  kits;  80  GBU-31/32  Joint  Direct  AtUck 
Munitions;  LANTIRN  Night  Vision  Goggle  compatible  cockpits;  and  the 
capability  to  enq>loy  a  wide  variety  <^  munitikMis.  Associated  support  equipment, 
software  development/integration,  modification  kits,  spares  and  repair  parts, 
flight  test  instrumentation,  pubUcations  and  technical  documentation,  personnel 
training  and  training  equipment,  U.S.  Government  and  contractor  technical  and 
logistics  personnel  services,  and  other  related  requirements  to  ensure  full 
program  supportabiUty  wiU  also  be  provided. 


(iv)      MUitarv  Department:  Air  Force  (SDC) 


(V)      Prior  Related  Cases,  if  anv:  FMS  case  YEH  -  $4  mUUon  -  30Dec98 
(vi)      Sales  Commission.  Fee,  etc  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

* 

(vU)      Sensitivity  of  Technotogy  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  under  separate  cover 

(viii)      Date  Report  DeUvered  to  Congress:  0  4  OCT  200) 

*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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(V)      Prior  Related  Cases,  if  any:  FMS  case  YEH  -  $4  million  •  90Dec98 


(▼I)      Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 


(vii)      Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
ProDOsed  to  be  Sold:  See  Annex  under  separate  cover 


(viii)       Date  Report  Delivered  to  Congress: 
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DEFENSE  SECURITY  (X)OPERATION  AGENCY 
WASHINGTON.  OC  20301-2800 


4  October  2001 


In  reply  refer  to: 
I-01/010I99 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bKl)  of  the  Arms  Export  Control 

Act,  we  are  forwarding  herewith  Transmittal  No.  024)8  and  under  separate  cover  the 

classified  annex  thereto.  This  Transmittal  concerns  the  Department  of  the  Air  Force's 

proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Oman  for  drfense  articles  and 

services  estimated  to  cost  $1,120  million.  Soon  after  this  letter  is  delivered  to  your  ofTice, 

we  plan  to  notify  the  news  media  of  the  undassified  portion  of  this  Transmittal. 

Sincerely, 


-— ti.Xi^ « 


TOME  H.  WALTERS.  JR 

UEUnNANT  GENERAL  USAF 

DIRECrOR 


Attachments 


Same  hr  to:    House  Committee  on  International  Rebtions 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Forrifn  Rdatioas 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Ser^ces 
House  Committee  on  Appropriations 


< 


(FR  Doc.  01-26848  Filed  10-24-01;  8:45  am] 


BHJJNO  CODE  S001-«»-C 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  InformatkHi 
CollectkMi  RequMtt 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperworl(  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  24,  2001. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperworlc  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
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would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0\fB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Svunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biuden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  acciu^te; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

John  Tressier, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfBce  of  Student  Financial  Assistance 

Type  of  Review:  Extension. 

Title:  Lender's  Application  for 
Payment  of  Insurance  Claim. 

Frequency:  On  Occasion. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1,804;  Burden 
Hours:  4.870. 

Abstract:  The  ED  Form  1207— 
Lender's  Application  for  Payment  of 
Insurance  Claim  is  completed  for  each 
borrower  for  whom  the  lender  is  filing 
a  Federal  claim.  Lenders  must  file  for 
payment  within  90  days  of  the  default, 
depending  on  the  type  of  claim  filed. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
or  should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OaO_RIMG@ed.gov  or  faxed  to 


202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
foe.SchubaTt@ed.gov.  Individuals  who 
use  a  teleconmiunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
[FR  Doc.  01-26868  Filed  10-24-01;  8:45  am] 

BILUNGCODE  40MH>1-P 


DEPARTMENT  OF  EDUCATION 

Notica  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  llie  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  24,  2001. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
19S5  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportiinity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  es{)ecially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 


processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  October  23,  2001. 
John  Tressier, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Applications  for  Assistance 
(Sections  8002  and  8003)  Impact  Aid 
Program. 

Frequency.  Annually. 

Affected  Public  State,  Local,  or  Tribal 
Qov't,  SEAs  or  LEAs  (primary)  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1061320.  Burden 
Hours:  531211. 

Abstract  A  local  educational  agency 
must  submit  an  application  to  the 
Department  to  receive  Impact  Aid 
payments  under  sections  8002  or  8003 
of  the  Elementary  and  Secondary 
Education  Act  (ESEA).  and  a  State 
requesting  certification  under  section 
8009  of  the  ESEA  must  submit  data  for 
the  Secretary  to  determine  whether  the 
State  has  a  qualified  equalization  plan 
and  may  take  Impact  Aid  payments  into 
consideration  in  allocating  State  aid. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
shoiild  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OaO.RIMG@ed.gov  or  ^ed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  01-27015  Filed  10-24-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  annoimced  in  the  Federal 
Register. 

DATES:  Wednesday,  November  14. 
2001—6:00  p.m.-9:00  p.m. 
ADDRESSES:  Great  Basin  Room,  National 
Nuclear  Seciuity  Administration 
Nevada  Operations  Office,  232  Energy 
Way,  Nordi  Las  Vegas,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197,  fax:  702-295-5300. 
SUPPt^MENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

1.  Training  on  browsing  for  and 
locating  information  on  the  Internet 
sites  of  NNSA/NV,  EM,  Nevada  Division 
of  EPA,  NTS  CAB  and  related  sites. 

2.  Presentation  explaining  computer 
modeling,  used  in  the  Underground  Test 
Area  Project  at  the  Nevada  Test  Site. 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
niuiber  listed  above.  Requests  must  be 
received  5  days  prior  to  die  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  wall  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 


SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC  on  October  19, 
2001. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-26881  Filed  10-24-01^8:45  am) 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Slta- 
Spociflc  Advisory  Board,  Oalc  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  November  14. 
2001 — 6:00  p.m.— 9:30  p.m. 
ADDRESSES:  Garden  Plaza  Hotel,  215 
South  Illinois  Avenue,  Oak  Ridge,  TN 
37830. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 

Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922.  Oak  Ridge.  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-5333  or  e-mail: 
halseypj@oro.  doe, gov. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  1.  An  overview  of 
the  Oak  Ridge  Reservation's 
Environmental  Management  Waste 
Management  Facility  will  be  provided 
by  Mr.  William  Cahill,  DOE/Oak  Ridge 
C^erations. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 


empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  pubUc  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the  end  of 
the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Eiepartment  of  Energy's 
Information  Resource  Center  at  105 
Broadway,  Oak  Ridge,  TN  between  7:30 
a.m.  and  5:30  p.m.  Monday  through 
Friday,  or  by  writing  to  Pat  Halsey, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
922,  Oak  Ridge.  TN  37831.  or  by  caUing 
her  at  (865)  576-4025. 

Issued  at  Washington,  DC  on  October  19, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  01-26882  Filed  10-24-01;  8:45  am) 

MLUNO  cooc  e480-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-328-001] 

Algonquin  LMG,  Inc.;  Notice  of 
Compliance  Rling 

October  19,  2001. 

Take  notice  that  on  October  15.  2001, 
Algonquin  LNG.  Inc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet: 

First  Revised  Volume  No.  1 
First  Revised  Sheet  No.  42A 

ALNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  September  14,  2001 
Order  on  ALNG's  Order  No.  637 
Compliance  Filing.  Specifically,  ALNG 
is  establishing  a  mechanism  that  credits 
to  its  existing  customers  the  value  of  gas 
retained  by  ALNG  in  accordance  with 
Section  6.2  of  the  General  Terms  and 
Conditions  of  the  FERC  Gas  Tariff. 

ALNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
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by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26857  Filed  10-24-01;  8:45  am] 

HUJNG  CODE  S717-01-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-889-000] 

Califomla  Independent  System 
Operator  Corporation;  Notice  of  Filing 


October  19.  2001. 

Take  notice  that  on  October  12,  2001, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission,  a  Status  Report 
of  the  ISO  Regarding  Creditworthy 
Counter-Parties  for  Third-Party 
Suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  29,  2001.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-20&-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26852  Filed  10-24-01;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-8-000] 

Mirant  Americas  Energy  IMarketlng,  LP, 
Mirant  Bowline,  LLC,  Mirant  Lovett, 
LLC,  and  Mirant  NY-Gen,  LLC, 
Complainants,  v.  New  York 
Independent  System  Operator,  Inc., 
Respondent;  Notice  of  Complaint 

October  19,  2001. 

Take  notice  that  on  October  18.  2001, 
Mirant  Americas  Energy  Marketing,  LP, 
Mirant  Bowline,  LLC.  Mirant  Lovett, 
LLC  and  Mirant  NY-Gen,  LLC 
(collectively,  the  Mirant  Companies) 
tendered  for  filing  a  complaint  pursuant 
to  Sections  206  and  306  of  the  Federal 
Power  Act  against  the  New  York 
Independent  System  Operator.  Inc. 
(NYISO)  in  connection  with  the 
NYISO's  violation  of  its  Open  Access 
Transmission  Tariff  (OATT)  and  the 
requirements  of  Order  888  in  failing  to 
offer  long-term  physically  firm 
transmission  service. 

The  Mirant  Companies  have  served  a 
copy  of  the  complaint  on  the  NYISO. 

Ariy  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
November  7,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  November  7,  2001. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26851  Filed  10-24-01;  8:45  am) 

BILUNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-7-000] 

Reliant  Energy  Power  Generation,  Inc., 
Reliant  Energy  Services,  Inc.,  Mirant 
Americas  Energy  Marketing,  LP,  and 
Mirant  California,  Complainants  v. 
California  Independent  System 
Operator  Corporatton,  Respondent; 
Notice  of  Complaint 

October  19,  2001. 

Take  notice  that  on  October  18.  2001, 
Reliant  Energy  Power  Generation,  Inc., 
Reliant  Energy  Services,  Inc.,  Mirant 
Americas  Energy  Marketing.  LP  and 
Mirant  California.  LLC  (Complainants) 
submitted  a  complaint  against  the 
California  Independent  System  Operator 
Corporation  (CAISO)  alleging  that  the 
CAISO  is  acting  in  a  discriminatory  and 
unduly  preferential  maimer  by  granting 
advantages  to  its  fellow  state  agency,  the 
California  Department  of  Water 
Resources  (CDWR)  (along  with  its 
marketing  arm,  the  California  Energy 
Resources  Scheduler  (CERS)  that  are  not 
available  to  other  participants  in  the 
CAISO  market. 

Complainants  allege  that  the  CAISO's 
discriminatory  and  unduly  preferential 
actions  violate  the  CAISO's  Tariff,  the 
Federal  Power  Act,  and-the 
Commission's  own  policies  and  orders. 
Complainants  further  allege  that  the 
CAISO's  actions  are  causing  injury  to 
Complainants,  to  other  market 
participants  in  California,  and  are 
threatening  the  viability  of  the  CAISO 
market. 

Copies  of  this  filing  were  served  upon 
the  CAISO  and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
October  29,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


Federal  Register /Vol.  66,  No.  207  /  Thursday.  October  25,  2001  /  Notices 


54001 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  October  29,  2001. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
tvww./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26850  Filed  10-24-01;  8:45  am] 

BHJJNO  COOE  •717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  EG02-5-«00] 

Westward  Energy.  LLC;  Notice  of 
Appiicatton  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

OctoberlQ,  2001. 

Take  notice  that  on  October  11,  2001, 
Westward  Enei:gy,  LLC,  2727  NW 
Westover,  Portland,  Oregon  97210,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

The  Applicant  proposed  to  develop 
and  own  a  natural  gas-fired  electric 
generation  plant,  lite  fadhty  vtrill  have 
a  maximum  capacity  of  520  megawatts. 
The  Bacility  will  be  located  in  Columbia 
County.  Oregon.  The  fedllty  is 
scheduled  to  be  completed  in  May  2004. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  conmients  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
Octobw  29.  2001,  and  must  be  served  on 


the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  01-26849  Filed  10-24-01;  8:45  am] 

■lUJNO  CODE  •717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Dockit  No.  RP01-29e-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notica  of  Compliance  niing 

October  19,  2001. 

Take  notice  that  on  October  15,  2001 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  October  1,  2001: 


Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 


Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  281 
No.  405 
No.  406 
No.  413 
No.  414 
No.  421 
No.  422 
No.  428 
No.  429 
No.  480 
No.  481 
No.  482 
No.  483 


Williams  states  that  this  filing  is  being 
made  to  comply  with  the  Commission's 
October  1 ,  2001  order  in  the  above 
referenced  docket  in  order  to  allow 
Williams  to  contract  for  minimum 
delivery  pressure  obligations  with 
customers  where  mutually  agreeable  on 
a  non-discriminatory  basis.  'The  filing 
revises  tariff  sheets  to  incorporate  an 
agreed  upon  pressure  commitment,  if 
any,  into  the  service  agreements  for 
Williams'  TSS,  STS.  SFT  and  FTS 
services,  as  well  as  a  change  to  Section 
20  of  Williams'  General  Terms  and 
Conditions  to  allow  for  the  exception  of 
mutually  agreed  pressure  commitments 
in  transport  agreements,  as  agreed  to  by 
the  parties  and  conditioned  by  the 
orders  in  this  proceeding. 


Williams  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 
Williams'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Wataon,  Jr^ 

Acting  Secretary. 

(FR  Doc.  01-26858  Filed  10-24-01;  8:45  am] 

HLUNQ  COOC  •717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commleeion 

[Docket  No.  En02-106-000,  ef  al.] 

Midwaat  independent  Transmission 
System  Operator,  Inc.,  &t  M,  Electrtc 
Rale  and  Corporale  Regulation  FHings 

October  19.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Midwest  Independent  Transmiwion 
Sjrstem  Operator,  Inc. 

(Docket  No.  ER02-10&-000) 

Take  notice  that  on  October  15,  2001. 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Summary  of  its 
Operating  and  Emergency  Procedures, 
Midwest  Independent  Transmission 
System  Operators,  Inc.,  which  was 
previously  accepted  for  filing  in  Docket 
No.  ER98-1438-000,  and  which  has 
been  reformatted  to  conform  to  the 
requirements  of  Order  No.  614. 

The  Midwest  ISO  seeks  an  effective 
date  of  December  15.  2001.  The 
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Midwest  ISO  also  seeks  waiver  of  the 
Commission's  regulations,  18  CFR 
385.2010  (2000)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "FERC  Filings"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  date:  November  5,  2G01,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  San  Diego  Gas  k  Electric  Company 

[Docket  No.  EROl-3093-OOll 

Take  notice  that  on  October  2,  2001, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission),  errata  Page  Nos. 
7  and  8,  which  should  be  substituted  for 
Page  Nos.  7  and  8  to  the  unexecuted 
Service  Agreement  No.  9,  the  Expedited 
Interconnection  Facilities  Agreement 
(EIFA)  by  and  between  SDG&E  and 
CalPeak  Power-Enterprise,  LLC  tendered 
for  filing  on  September  24,  2001. 
Additionally,  SDG&E  submits  errata 
Page  Nos.  3,  7,  and  11  to  Service 
Agreement  No.  10,  the  Interconnection 
Agreement  (LA)  by  and  between  CalPeak 
Power  Enterprise,  LLC  and  SDG&E. 
-    Comment  date:  October  31 ,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  | 

3.  Ameren  Services  Company 

(Docket  No.  ER00-2366-001| 

Take  notice  that  on  October  16,  2001, 
Central  Illinois  Public  Service 
Company,  dba  AmerenCIPS  (CIPS). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  the 
Commission's  September  13,  2001 
Order,  hereby  submits  its  refund  report. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Hermiston  Generating  Company,  L.P. 

(Docket  No.  EROl-2159-0021 

Take  notice  that  on  October  17,  2001, 
Hermiston  Generating  Company,  L.P. 
(Hermiston)  submitted  for  filing  with 


the  Federal  Energy  Regulatory 
Commission  (Commission),  in 
compliance  with  an  order  issued  on 
October  9,  2001  by  the  Commission's 
Division  of  Tariffs  and  Rates — West,  a 
revised  Code  of  Conduct  as  part  of  its 
Rate  Schedule  FERC  No.  3. 

Comment  date:  November  7,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Calpine  Construction  Finance 
Company,  L.P. 

[Docket  No.  EROl-2 784-001) 

Take  notice  that  on  October  17,  2001, 
Calpine  Construction  Finance  Company, 
L.P.  (CCFC)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Conamission)  an  amended  Direct  Power 
Transaction  Confirmation  under  its 
market-based  rate  schedule. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  South  Point  Energy  Center,  LLC 

[Docket  No.  EROl-2887-OOll 

Take  notice  that  on  October  16,  2001, 
South  Point  Energy  Center,  LLC  (the 
Applicant),  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  first  Substitute  Sheet 
Nos.  2  and  3  to  its  FERC  Electric  Tariff 
No.  1,  in  compliance  with  the 
Commission  Staff  Letter  issued  in  this 
Docket  on  October  12,  2001. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-1 3-001] 

Take  notice  that  on  October  9,  2001, 
Southwest  Power  Pool,  Inc.  (SPP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  OG-fE 
Energy  Resources,  Inc.  (Transmission 
Customer)  as  a  replacement  for  the 
service  agreement  filed  October  1,  2001. 

Comment  date:  October  30,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Attala  Generating  Company,  LLC 

[Docket  No.  ER02-9O-^)00l 

Take  notice  that  on  October  12,  2001, 
Attala  Generating  Company,  LLC 
(Attala)  rendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  service  agreement 
(Service  Agreement)  with  its  affiliate, 
PG&E  Energy  Trading-Power,  L.P. 
(PGET)  pursuant  to  which  Attala  will 
sell  capacity,  energy  and  ancillary 
services  to  PGET  at  market-based  rates 


according  to  its  FERC  Electric  Tariff  No. 
1. 

Comment  date:  November  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1 07-000] 

Take  notice  that  on  October  15,  2001, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Supplement  to  its  Alternative  Dispute 
Resolution  Plan,  Midwest  Independent 
Transmission  System  Operators,  Inc., 
which  was  previously  accepted  for 
filing  in  Docket  No.  ER98-1438-000, 
and  which  has  been  reformatted  to 
conform  to  the  requirements  of  Order 
No.  614. 

The  Midwest  ISO  seeks  an  effective 
date  of  December  15,  2001.  The 
Midwest  ISO  also  seeks  waiver  of  the 
Conunission's  regulations,  18  CFR 
385.2010  (2000)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "FERC  Filings"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-108-000) 

Take  notice  that  on  October  15,  2001, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Proposed  Market 
Monitoring  Plan,  Midwest  Independent 
Transmission  System  Operators,  Inc., 
which  was  previously  accepted  for 
filing  in  Docket  No.  ER98-1438-000, 
and  which  has  been  reformatted  to 
conform  to  the  requirements  of  Order 
No.  614. 

The  Midwest  ISO  seeks  an  effective 
date  of  December  15,  2001.  The 
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Midwest  ISO  also  seeks  waiver  of  the 
Commission's  regulations,  18  CFR 
385.2010  (2000)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Conunittee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "FERC  Filings  "  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PSEG  Nuclear  LLC 

[Docket  No.  EG02-8-000] 

Take  notice  that  on  October  17,  2001, 
PSEG  Nuclear  LLC  (PSEG  Nuclear  or 
Applicant),  having  its  principal  place  of 
business  at  80  Park  Plaza,  T-16, 
Newark,  New  Jersey,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  application  for 
redetermination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

PSEG  Nuclear  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Delaware.  PSEG  Nuclear 
will  be  engaged,  directly  or  indirectly 
through  an  affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935, 
exclusively  in  owning,  or  both  owning 
and  operating  eligible  generating 
facilities,  and  engaging  in  sales  of 
electric  energy  at  wholesale. 

Comment  date:  November  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

12.  Maine  Electric  Power  Company 

[Docket  No.  OA02-2-000] 

Take  notice  that  on  October  9,  2001, 
Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  pursuant  to 
Section  37.4(c)  of  the  Code  of  Federal 
Regiilations.  18  CFR  37.4(c),  the  revised 
Standards  of  Conduct  to  be  followed  by 
MEPCO  personnel. 

MEPCO  requests  that  the  Standards  of 
Conduct  become  effective  on  October 
10,  2001. 


MEPCO  served  copies  of  the  filing 
upon  the  persons  listed  in  the 
Commission's  official  service  list  and 
the  Maine  Public  Utilities  Commission. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Michigan  Electric  Transmission 
Company 

[Docket  No.  OA02-3-000] 

Take  notice  that  on  October  17,  2001 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  standards  of  conduct 
procedures  pursuant  to  18  CFR  37.4(c). 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Maine  Power  Company 

[Docket  No.  OA02-1-000] 

Take  notice  that  on  October  9,  2001, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing,  pursuant  to  Section 
37.4(c)  of  the  Code  of  Federal 
Regulations,  18  CFR  37.4(c),  the  revised 
Standards  of  Conduct  to  be  followed  by 
CMP  personnel. 

CMP  requests  that  the  Standards  of 
Conduct  become  effective  on  October 
10,  2001. 

CMP  served  copies  of  the  filing  upon 
the  Maine  Public  Utilities  Commission. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Alliance  Companies,  Ameren 
Services  Company  on  behalf  of:  Union 
Electric  Company,  Central  Illinois 
Public  Service  Company;  American 
Electric  Power  Service  Corporation  on 
behalf  of:  Appalachian  Power 
Company,  Columbus  Southern  Power 
Company,  Indiana  Michigan  Power 
Company,  Kentucky  Power  Company, 
King^port  Power  Company,  Ohio  Power 
Company,  Wheeling  Power  Company; 
Consumers  Energy  Company  and 
Michigan  Electric  Transmission 
Company;  Exelon  Corporation  on 
behalf  o^  Commonwealth  Edison 
Company,  Commonwealth  Edison 
Company  of  Indiana,  Inc.;  FirstEnergy 
Corporation  on  behalf  of:  American 
Transmission  Sjrstems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  The 
Toledo  Edison  Company;  Virginia 
Electric  and  Power  Company;  Illinois 
Power  Company;  Northern  Indiana 
Public  Service  Company;  The  Dajrton 
Power  and  Light  Company 

[Docket  Nos.  RT01-8B-010] 

Take  notice  that  on  October  16,  2001, 
Ameren  Services  Company  (on  behalf  of 


Union  Electric  Company  and  Central 
Illinois  Public  Service  Company), 
American  Electric  Power  Service 
Corporation  (on  behalf  of  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company,  and  Wheeling 
Power  Company),  Consumers  Energy 
Company  and  Michigan  Electric 
Transmission  Company,  The  Dayton 
Power  and  Light  Company,  Exelon 
Corporation  (on  behalf  of 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.),  FirstEnergy  Corp.  (on 
behalf  of  American  Transmission 
Systems,  Inc.,  The  Cleveland  Electric 
Illuminating  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  and  The  Toledo  Edison 
Company),  Illinois  Power  Company, 
Northern  Indiana  Public  Service 
Company,  and  Virginia  Electric  and 
Power  Company  (collectively,  the 
"Alliance  Companies"),  tendered  for 
filing  (1)  proposed  alternate  tariff  sheets 
reflecting  the  proposed  withdrawal  of 
International  Transmission  Company 
("ITC")  from  the  Alliance.  (2)  proposed 
substitute  tariff  sheets  reflecting 
corrections  to  certain  tariff  sheets  filed 
by  the  Alliance  Companies  on  August 
31,  2001  and  September  10,  2001,  (3) 
supplemental  testimony  and  revised 
exhibits  supporting  the  proposed 
alternate  tariff  sheets  and  the  proposed 
substitute  tariff  sheets.  (4)  Attachment 
O,  Market  Monitoring  Plan,  (5)  revised 
Attachment  J,  Reservation  and 
Scheduling  Procedures,  and  (6) 
additional  contracts  under  Attachment 
X  to  the  OATT.  The  Alliance  Companies 
request  that  the  proposed  substitute 
tariff  sheets,  proposed  alternate  tariff 
sheets,  and  original  tariff  sheets  become 
effective  on  December  15,  2001,  Day  1 
of  operations  of  the  Alliance  RTO. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Alliance  Companies,  Ameren 
Services  Company  on  behalf  of:  Union 
Electric  Company,  Central  Illinois 
Public  Service  Company;  American 
Electric  Power  Service  Corporation  on 
behalf  of:  Appalachian  Power 
Company,  Cohimbus  Southern  Power 
Company,  Indiana  Michigan  Power 
Company,  Kentucky  Power  Company, 
Kin^port  Power  Company,  Ohio  Power 
Company,  Wheeling  Power  Company; 
Consumers  Energy  Company  and 
Michigan  Electric  Transmission 
Company;  Exelon  Corporation  on 
behalf  of  Commonwealth  Edison 
Company,  Commonwealth  Edison 
ConqNmy  of  Indiana,  Inc.;  FirstEnergy 
Corporation  on  behalf  o£  American 
Transmission  Systems,  Inc.,  The 
Qeveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Cdlnpany,  The 
Toledo  Edison  Company;  Virginia 
Electric  and  Power  Company;  Illinois 
Power  Company;  Northern  bidiana 
Public  Service  Company;  The  Da3rton 
Power  and  Light  Company 

(Docket  Nos.  RTOl-88-011) 

Take  notice  that  on  October  16.  2001. 
Alliance  Companies,  et  al.  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
additional  information  conceming  he 
Alliance  Companies'  request  for 
authorization  imder  Section  203  of  the 
Federal  Power  Act  to  transfer  control  of 
their  jurisdictional  facilities  to  the 
Alliance  Regional  Transmission 
Organization  (Alliance  RTO). 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26884  Filed  10-24-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  rto.  EC02-6-000,  ef  al.] 

TXU  Electric  Company,  ef  a/.;  Electric 
Rate  and  Corporate  Regulation  Hllngs 

October  18.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  TXU  Electric  Company,  TXU  SESCO 
Company,  and  TXU  Energy  Trading 
Company 

(Docket  No.  EC02-6-<H)0l 

Take  notice  that  on  October  15,  2001. 
TXU  Electric  Company.  TXU  SESCO 
Company,  and  TXU  Energy  Trading 
Company  (the  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  section  203  of  the  Federal  Power  Act 
for  authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  the 
Applicants  propose  to  internally 
reorganize  in  order  to  comply  with  the 
unbimdling  mandates  of  the  Texas 
Utilities  Code.  As  a  result  of  the  internal 
corporate  reorganization,  the 
Applicants'  )iu°isdictional  assets  will  be 
transferred  to  other  wholly-owned 
subsidiaries  of  the  TXU  Corp.  holding 
company. 

Comment  date:  November  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  ISO  New  England  Inc. 

(Docket  No.  OA97-237-OOOJ 

Take  notice  that  on  October  11,  2001. 
ISO  New  England  Inc.  filed  its 
"Quarterly  Report  for  Regulators."  as 
required  by  New  England  Power  Pool 
Market  Rules  and  Procedures  17,  for  the 
fourth  quarter.  A  privileged  version,  and 
a  redacted  public  version  were  filed, 
together  with  a  request  for  privileged 
treatment  under  18  CFR  388.112. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Florida  Power  &  Light  Company. 

(Docket  Nos.  OA9&-39-006,  ER93-465-030. 
ER93-922-016,  EL94-12-011  and  ER96- 
2381-004] 

Take  notice  that  on  October  15,  2001, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  revised 
sheets  to  Schedules  3  through  6  of  its 
Open  Access  Transmission  Tariff  to 
provide  a  one-day  minimum  term  for 
the  purchase  of  these  ancillary  services. 
FPL  states  that  it  made  the  revisions  in 
compliance  with  the  Commission's 
letter  order  issued  September  13,  2001, 
in  the  above-captioned  docket  (96  FERC 
161,289). 

Comment  date:  November  5,  2001,  in 
accordance  v\rith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER01-«33-000l 

Take  notice  that  on  October  15,  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  writh  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Further  Request  for 
Deferral  of  Consideration  of  the 
unexecuted  Wholesale  Distribution 
Tariff  (WDT)  Service  Agreement  and 
Interconnection  Agreement  between 
Pacific  Gas  and  Electric  Company  and 
Modesto  Irrigation  District  (MID)  filed 
in  FERC  Docket  No.  EROl-833-000  on 
December  29.  2000.  PG&E  and  Modesto 
are  finalizing  the  WDT  Service 
Agreement  and  a  letter  agreement  for 
review  and  signature,  and  PG&E 
therefore  is  notifying  the  Commission 
that  executed  agreements  will  not  be 
filed  by  October  14.  2001,  the  requested 
deferral  date.  PG&E  requests  that  the 
Commission  defer  consideration  of  the 
proceedings  filed  in  EROl-833-000  to 
October  29.  2001  or  15  days  beyond  the 
last  request  for  Deferral  in  order  that  the 
parties  may  finalize  and  execute  the 
Agreements. 

Copies  of  this  filing  have  been  served 
upon  MID,  the  California  Independent 
System  Operator  Corporation,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  November  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duke  Power  Company,  a  Division  of 
Duke  Energy  Corporation 

(Docket  No.  EROO-3454-OOOl 

Take  notice  that  on  October  15,  2001, 
Duke  Power  Company  (Duke),  a  division 
of  Duke  Energy  Corporation,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  quarterly  transaction  summaries  of 
power  marketing  activity  for 
transactions  conducted  piusuant  to  its 
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market-based  rate  tariffs,  FERC  Electric 
Tariff  Original  Voliune  No.  3  and  FERC 
Electric  Tariff  Original  Volume  No.  5, 
for  the  quarter  ending  September  30, 
2001. 

Comment  date:  November  5,  2001,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER01-3142-002J 

Take  notice  that  on  October  15,  2001, 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (the  Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  revisions  to  its  Open 
Access  Transmission  Tariff  (OATT), 
FERC  Electric  Tariff.  Original  Volume 
No.  1 .  which  was  previously  accepted 
for  filing  in  Docket  No.  ER98-1438-000. 
and  which  has  been  reformatted  to 
conform  to  the  requirements  of  Order 
No.  614. 

The  Midwest  ISO  seeks  an  effective 
date  of  December  15,  2001.  The 
Midwest  ISO  also  seeks  waiver  of  the 
Commission's  regulations.  18  CFR 
385.2010  (2000)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
^  under  the  heading  FERC  Filings  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Company 

(Docket  No.  ER02-97-000] 

Take  notice  that  on  October  15,  2001, 
Southern  California  Edison  Company 
(SEC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  that  effective  the 
fourteenth  day  of  December  2001.  Rate 
Schedule  FERC  No.  163  and  all 
supplements  thereto,  filed  with  the 
Federal  Energy  Regulatory  Commission 
by  Southern  California  Edison 
Company,  are  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Public 


Utilities  Commission  of  the  State  of 
California  and  the  Department  of  Water 
and  Power  of  the  City  of  Los  Angeles. 

Comment  date:  November  5,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pinnacle  West  Capital  Corporation 

(Docket  No.  ER02-98-000] 

Take  notice  that  on  October  15.  2001, 
Pinnacle  West  Capital  Corporation 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
under  the  Western  Systems  Power  Pool 
Agreement  for  service  to  Utah 
Associated  Municipal  Power  Systems. 

A  copy  of  this  filing  has  been  served 
on  Utah  Associated  Municipal  Power 
Systems. 

Comment  date:  November  5,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER02-99-0001 

Take  notice  that  on  October  15.  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Generator  Special 
Facilities  Agreement  (GSFA)  and  two 
Supplemental  Letter  Agreements 
between  PG&E  and  Three  Moimtain 
Power.  LLC  (TMP)  (collectively  Parties). 

The  GSFA  permits  PG&E  to  recover 
the  ongoing  costs  associated  with 
owning,  operating  and  maintaining  the 
Special  Facilities.  As  detailed  in  the 
Special  Facilities  Agreement,  PG&E 
proposes  to  charge  TMP  a  monthly  Cost 
of  Ownership  Charge  equal  to  the  rates 
for  transmission-level,  customer- 
financed  facilities  in  PG&E's  currently 
effective  Electric  Rule  2.  as  filed  with 
the  California  Public  Utilities 
Commission  (CPUC).  PG&E's  currently 
effective  rate  of  0.31%  for  transmission- 
level,  customer-financed  Special 
Facilities  is  contained  in  the  CPUC's 
Advice  Letter  1960-G/1587-E,  effective 
Augiist  5. 1996,  a  copy  of  which  is 
included  as  Attachment  2  of  this  filing. 

PG&E  has  requested  certain  waivers. 
Copies  of  this  filing  have  been  served 
upon  TMP,  the  California  Independent 
System  Operator  Corporation  and  the 
CPUC. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER02-1 00-000) 

Take  notice  that  on  October  15,  2001. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  an  Agreement  for 
Wheeling  Services  between  the  Navajo 
Tribal  Utility  Authority  (NTUA)  and 
PNM  (Agreement).  The  Agreement 
incorporates  an  agreed  to  formula  for 
assessment  of  State  Gross  Receipts 
Taxes  and  consolidates  three 
interdependent  Amendments  that 
comprise  the  existing  wheeling  service 
arrangement  between  PNM  and  NTUA 
into  one  document  that  conforms  with 
FERC  Order  614  regarding  rate  schedule 
designation,  formatting  and  pagination. 
PNM  requests  an  effective  date  of 
January  1,  2002  for  the  Agreement. 
PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
NTUA  and  to  the  New  Mexico  Public 
Regulation  Commission. 

Comment  date:  November  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-101-O001 

Take  notice  that  on  October  15.  2001, 
PJM  Interconnection,  L.L.C.  (PJM). 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  amendments  to  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Intercoimection. 
L.L.C.  to  provide  State  Consumer 
Advocates  with  voting  rights  in  the  PJM 
Members  Committee  while  remaining 
only  ex  officio  members  of  PJM. 

Copies  of  this  filing  were  served  upon 
all  PJM  members,  each  state  electric 
utility  regulatory  commission  and  each 
Office  of  State  Consumer  Advocate  in 
the  PJM  control  area. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Mid-Continent  Area  Power  Pool 

(Docket  No.  ER02-102-000] 

Take  notice  that  on  October  15.  2001. 
the  Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utility  members, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  amendments 
to  Schedule  F  that  will  allow  for  MAPP 
members  to  transition  to  membership  in 
regional  transmission  organizations. 

A  copy  of  this  filing  has  been  served 
on  all  MAPP  members  and  the  state 
commissions  in  the  MAPP  region. 

Comment  date:  November  5.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Nfidwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-103-0001 

Take  notice  that  on  October  15,  2001. 
the  Midwest  hidependent  Transmission 
System  Operator,  hic.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amendment  to  Section 
17.5  of  the  Midwest  ISO's  Open  Access 
Transmission  Tariff  to  charge  a  fee  for 
non-confirmed  transmission  service 
requests  for  transmission  service  greater 
than  one  week. 

The  Midwest  ISO  requests  that  the 
amendment  become  effective  December 
15,  2001.  Copies  of  this  filing  were 
electronically  served  upon  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
Midwest  ISO  region. 

Comment  date:  November  5.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  I 

14.  Lakefield  Junction,  L.P. 

[Docket  No.  ER02-1 04-000) 

Take  notice  that  on  October  15,  2001, 
Lakefield  Junction,  L.P.  (Lakefield) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  its  FERC  Electric  Tariff  Original 
Voliune  No.  1 . 

Lakefield  requests  that  the 
cancellation  be  accepted  and  made 
effective  as  of  December  14,  2001. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER02-105-000] 

Take  notice  that  on  October  16,  2001, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  four  service  agreements:  a 
transmission  service  agreement  for  firm 
point-to-point  service  and  a 
transmission  service  agreement  for  non- 
firm  point-to-point  service  between 
SCE&G  and  Calpine  Energy  Services, 
L.P.  (Calpine)  and  a  transmission 
service  agreement  for  firm  point-to- 
point  service  and  a  transmission  service 
agreement  for  non-firm  point-to-point 
service  between  SCE&G  and  Entergy- 
Koch  Trading  ,  Inc.  (Entergy- Koch) 
under  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
October  16,  2001  for  all  four  agreements. 


Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Calpine,  Entergy-Koch  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  01-26859  Filed  10-24-01;  8:45  am) 

SILUNG  CODE  e717-01-P 


DEPARTMEtfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2416-009  Soutli  Carolina] 

Aquenergy  Systems,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

October  19,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Ware  Shoals 
Hydroelectric  Project  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA)  for  the  project.  The  project  is 


located  on  the  Saluda  River,  in  the 
Town  of  Ware  Shoals,  within  the 
counties  of  Laurens,  Greenwood,  and 
Abbeville,  South  Carolina.  No  federal 
lands  or  facilities  are  occupied  or  used 
by  the  project 

The  DEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket#  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426. 
Please  affix  Project  No.  2416-009  to  all 
conunents.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  under  the  "e- 
Filing"  link. 

For  further  information,  contact 
Timothy  Looney  at  (202)  219-2852. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26854  Filed  10-24-01:  8:45  am] 

nuMG  cooe  67i7-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2724-023  Oftio] 

City  of  Hamilton,  Ohio;  Notice  of 
Availability  of  Environmental 
Assessment 

Octoberl9,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  City  of  Hamilton 
Hydroelectric  Project,  located  on  the 
Great  Miami  River  in  Butler  County,  and 
partially  within  the  city  limits  of 
Hamilton,  OJiio,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project. 
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The  EA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  project  and  concludes  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  EA  may  also  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link— select  "Docket  #"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

For  further  information,  contact  Nick 
Jayjack  at  (202)  219-2825. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-26856  Filed  10-24-01;  8:45  am] 

BtLUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2576-022  and  2597-019- 
Connecticut] 

Northeast  Generation  Company; 
Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement 

October  19.  2001. 

On  August  31, 1999.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  received  an  application 
for  a  New  Major  License  for  the 
Hoiisatonic  River  Project  located  on  the 
Housatonic  River  in  Fairfield,  New 
Haven,  and  Litchfield  counties, 
Connecticut.  The  application  for  a  New 
Major  License  for  the  Falls  Village 
Project  (P-2576)  and  the  Housatonic 
I*roject  (P-2597)  proposes  to  combine 
the  two  projects  into  a  single  licensed 
project,  the  Housatonic  River  Project. 
Approximately  74  acres  of  land  are 
witliin  project  boundaries.  The  project 
would  include  five  developments  with 
a  total  installed  capacity  of  114.9 
megawatts. 

I*ublic  scoping  meetings  were  held  on 
Decemlwr  4, 6.  and  7,  2000,  in  Falls 
Village,  New  Milfbrd,  and  Hartford, 
Connecticut,  respectively.  Following 
scoping  and  based  on  preliminary 
environmental  analysis  of  the 
Housatonic  River  I*roject,  the 
Commission  staff  has  determined  that 
licensing  of  the  Housatonic  River 
Project  could  constitute  a  major  federal 
action  significantly  affiacting'  the  quality 
of  the  human  environment.  Therefore, 
the  staff  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Housatonic  River  Project  in 


accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
EIS  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Commission  staff  prepared  the 
Scoping  Docimient  2  (SD2)  to  provide 
the  public  with  information  on:  (1)  the 
proposed  action  and  alternatives;  (2)  the 
environmental  analysis  process  staff 
will  follow  to  prepare  the  EIS;  and  (3) 
a  revised  list  of  issues  to  be  addressed 
in  the  EIS.  Copies  of  the  SD2  were 
distributed  to  the  Commission's  service 
and  mailing  lists  for  this  project.  The 
SD2  may  also  be  viewed  on  the  Internet 
at  http://www.ferc.gov,  and  then  using 
the  "RIMS"  link,  select  "Docket  #  "  and 
follow  the  instructions  (call.  202-208- 
2222  for  assistance). 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  conunents  filed  on  the  draft 
EIS  will  be  analyzed  by  the  Conunission 
staff  and  considered  in  the  final  EIS. 
The  staffs  conclusions  and 
reconunendations  will  then  be 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
Ucensing  decision. 

This  appUcation  is  not  ready  for 
environmental  analysis  at  this  time, 
therefore  we  are  not  soliciting  terms  and 
conditions  at  this  time. 

This  notice  informs  all  interested 
individuals,  organizations,  and  agencies 
Mdth  environmental  expertise  and 
concerns,  that:  (1)  the  Commission  staff 
has  decided  to  prepare  an  EIS;  and  (2) 
that  the  scoping  conducted  on  the 
Housatonic  River  Project  for  the 
Environmental  Assessment  (EA)  and 
comments  filed  with  the  Commission 
still  apply. 

If  you  have  any  questions  regarding 
this  notice,  please  contact  Jarrad  Kosa, 
FERC  Team  Leader,  at  (202)  219-2831. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FRDoc.  01-26855  Filed  10-24-01;  8:45  am) 

■UMO  coot  cnr-Qi-r 


DEPARTMENT  OF  ENERGY 
Fadafal  Energy  neouiatory 


Notice  of  ReQuest  To  Amend  Llcenae 
To  Change  Effective  Date  and 
Soliciting  Comments,  Motions  To 


October  19.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Application  Type:  Amendment  of 
License. 

b.  Project  No.:  2107-011. 

c.  Date  Filed:  October  12.  2001. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Poe  Hydroelectric 
Project. 

f.  Location:  On  the  North  Fork  Feather 
River  in  Butte  County,  near  Pulga, 
California.  The  project  includes  144 
acres  of  lands  of  the  Plumas  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Tom  Jereb. 
Project  Manager,  Pacific  Gas  and 
Electric  Company,  P.O.  Box  770000, 
NllD,  San  Francisco,  CA  94177,  (415) 
973-9320. 

i.  FERC  Contact:  Questions  about  this 
notice  can  be  answered  by  John  Mudre 
at  (202)  219-1208  or  e-mail  address: 
John .  m  udre@ferc.fed.  us. 

'].  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  30 
days  firom  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  I^ctice 
and  I*rocedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  doounent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  terms  and  conditions, 
motions  to  intervene,  and  protests  may 
be  filed  electronically  via  Uie  Internet  in 
Ueu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
WMfw.ferc.gov)  under  the  "e-Filing" 
link. 

k.  Pacific  Gas  and  Electric  Company 
(I*G&£)  has  filed  a  request  for  a  change 
in  the  effective  date  of  the  license  for 
the  Poe  Hydroelectric  Project  from 
October  1, 1953  to  October  26, 1953. 
The  requested  change  would  result  in  a 
change  of  the  license  expiration  date 
from  September  30,  2003  to  October  25, 
2003. 

PGftE  is  requesting  this  change  to 
ensure  that  its  application  for  a  new 
Ucense  for  the  project,  filed  October  2, 
2001,  will  be  timely  filed  pursuant  to 
§  15(c)(1)  of  the  Federal  Power  Act  (18 
U.S.C.  §  808).  Under  the  existing  license 
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effective  date,  the  Ucense  appHcation 
was  due  to  be  filed  on  October  1,  2001. 

1.  A  copy  of  the  appHcation  is  on  file 
with  the  Conunission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-20a-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  maiUng  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc.  01-26853  Filed  10-24-01;  8:45  am] 

MJJNQ  cooc  snr-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION  { 

NoUca  of  Public  Information 
Collectlon(«)  Being  Reviewed  by  ttw 
Federal  Communicatlona  Commisalon 

October  17.  2001.  I 

SUMMARY:  The  Federal  Communications 

Conunission,  as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  26, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804, 445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley®f cc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0430. 

Title:  47  CFR  1.1206,  Permit-but- 
Disclose  Proceedings. 

Form  No.;  N/ A. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  federal 
government,  and  state,  local  or  tribal 
governments. 

Number  of  Respondents:  10,000. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  and 
recordkeeping  requirement. 

Total  Annual  Burden:  5,000  hours. 

Total  Annual  Cost:  N/A. 


Needs  and  Uses:  The  Commission's 
rules  require  that  a  public  record  be 
made  of  ex  parte  presentations  in 
"permit-but-disclose"  proceedings,  such 
as  notice-and-comment  rulemakings. 
Persons  msiking  such  presentations  are 
required  to  file  copies  of  written 
presentations  and  memoranda  of  new 
data  or  arguments  in  oral  presentations. 
The  availability  of  the  ex  parte  materials 
helps  ensure  that  interested  parties/ 
persons  have  fair  notice  of  presentations 
made  to  the  Commission  and  the 
development  of  a  complete  record. 

OMB  Control  No.:  3060-0215. 

Title:  Section  73.3527,  Local  Public 
Inspection  File  of  Noncommercial 
Educational  Stations. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  2,515. 

Estimated  Time  Per  Response:  2  hours 
per  week  (104  hours  per  year)  +  1  hour 
for  15  NCE  TV  Stations. 

Frequency  of  Response: 
Recordkeeping  requirement,  and  third 
party  disclosure  requirement. 

Total  Annual  Burden:  261,575  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  73.3527 
requires  each  noncommercial 
educational  broadcast  station  licensee/ 
permittee  to  maintain  a  file  for  public 
inspection.  The  contents  of  the  file  vary 
according  to  type  of  service  and  status. 
The  public  and  the  FCC  staff  in  use  the 
data  in  field  investigations  to  evaluate 
information  about  the  station's 
performance.  This  submission  is  being 
sent  to  the  Office  of  Management  and 
Budget  (OMB)  to  obtain  the  full  three- 
year  approval. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-26842  Filed  10-24-01;  8:45  ami 

BHxiNG  cooE  cna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Agency  Information  Collection 
Activitiee;  Propoead  Collection; 
Comment  ReaiMnae 

Note:  On  Thursday,  September  25,  2001, 
this  information  collection  FR  01-23972 
appeared  at  66  FR  49021-49022.  Due  to 
miscalculations  in  various  sections  of  that 
document  the  corrected  version  is  being 
reprinted  in  its  entirety. 

AGENCY:  Federal  Communications 
Commission  (FCC). 
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Notice  of  Public  Information 
Collection(s)  being  Reviewed  by  the 
Federal  Communications  Commission. 

SUMMARY:  Ehie  to  miscalculations  in  the 
reporting  of  the  niunber  of  respondents 
and  of  the  associated  response  time  that 
they  would  need  in  order  to  meet  the 
requirements  in  this  information 
collection,  the  FCC  is  withdrawing  the 
Notice  which  published  on  September 
25,  2001  (66  FR  49021).  The  FCC  has 
corrected  the  miscalculations,  and  is 
hereby  instituting  a  second  comment 
period. 

DATES:  Written  comments  should  be 
submitted  on  or  before  December  24, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Conunission,  Room  1-C804,  445  12th 
Street,  SW,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0291. 

Title:  Intercoimected  Systems. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for 
profit,  not-for-profit  institutions,  and 
state,  local  or  tribal  government. 

Number  of  Respondents:  12,509. 

Estimated  Time  Per  Response:  .25 
hours  for  12,405  responses  and  2  hrs.  for 
104  responses. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements,  and 
recordkeeping  requirement. 

Total  Annual  Burden:  3,309  hours. 

Needs  and  Uses:  This  rule  section 
allows  commercial  and  private  land 
mobile  radio  licensees  to  use  common 
point  telephone  interconnection  with 
telephone  service  costs  distributed  on  a 
non-profit  cost  sharing  basis.  Records  of 
such  arrangements  must  be  placed  in 
the  licensee's  station  file  and  made 
available  to  participants  in  the  sharing 
arrangement  and  the  Commission  upon 
request. 

Federal  Conununications  Commission. 

Magalie  Roman  SaUs, 

Secretary. 

(FR  Doc.  01-26843  Filed  10-24-01;  8:45  am) 

MLUNQ  cooe  67ia-«1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2506] 

Petition  for  Reconeideratlon  of  Action 
In  Rulemaidng  Proceeding 

October  19.  2001. 

Petition  for  Reconsideration  has  been 
filed  in  the  Conunission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  piusuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  S.W.,  Washington,  D.C.  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International 
(202)  863-2893.  Oppositions  to  this 
petition  must  be  filed  by  November  9, 
2001.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  ^er  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-98). 

Number  of  Petitions  Filed:  1. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-26844  Filed  10-24-01;  8:45  am] 

BILUNG  COOE  B712-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunehine  Act  Meeting 

agency:  Federal  Election  Commission. 

DATE  ft  TIME:  Tuesday.  October  30,  2001 

at  10:00  A.M. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 

matters  piu^uant  to  2  U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §  438(b),  and  TiUe  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
*        •        •        *        * 

DATE  ft  TME:  Thursday,  November  1, 

2001  at  10:00  A.M. 

PtACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 

Approval  of  Minutes. 


Draft  Advisory  Opinion  2001-16: 
Democratic  National  Committee  by 
counsel,  Joseph  E.  Sandler  and  Neil  P. 
Reiff. 

Statement  of  Policy  Regarding  Party 
Committee  Transfers  of  Nonfederal 
Funds  for  Payment  of  Allocable, 
Expenses. 

Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris.  Press  Officer,  Telephone: 
(202)694-1220. 

Nfary  W.  Dove, 

Secretary  of  the  Commission. 

IFR  Doc.  01-26989  Filed  10-23-01;  11:05 

am) 

BiLUNO  COOC  cns-oi-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background. 

On  June  15,  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
ntunbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.  1.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

Request  for  Comment  on  Information 
Collection  Proposal. 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
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approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  December  24,  2001. 
AOORESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington.  DC  20551,  or 
mailed  electronically  to 
regs .  comments@federalreserve.gov. 
Conoments  addressed  to  Ms.  Johnson 
may  be  delivered  to  the  Board's 
maihoom  between  8:45  a.m.  and  5:15 
p.m.,  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Comments  received  may  be  inspected  in 
room  M-P-500  between  9:00  a.m.  and 
5:00  p.m.,  except  as  provided  in  section 
261.14  of  the  Board's  Rules  Regarding 
AvailabiUty  of  Information,  12  CFR 
261.14(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  [OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Mary  M.  West, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 


for  the  Deaf  (TDD)  users  may  contact 
Capria  Mitchell  (202)  872-4984,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

Proposals  to  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Reports: 

1.  Report  title:  Annual  Salary  Survey,  ad 
hoc  siirveys,  and  Compensation  Trend 
Survey. 

Agency  form  number:  FR  29a,  b,  c. 

OKfB  control  number:  7100-0290. 

Frequency:  FR  29a,  once  each  year;  FR 

29b,  on  occasion;  FR  29c,  once  each 

year. 

Reporters:  Employers  considered 

competitors  for  Federal  Reserve 

employees. 

Annual  reporting  hours:  FR  29a,  270 

hours;  FR  29b,  30  hours;  FR  29c.  1.300 

hours. 

Estimated  average  hours  per  response: 

FR  29a,  6  hours;  FR  29b,  1  hour;  FR  29c, 

2  hours. 

Number  of  respondents:  FR  29a,  45;  FR 

29b,  10;  FR  29c,  650. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary 
(sections  10(4)  and  11(1)  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)) 
and  is  given  confidential  treatment  (5 
U.S.C  552  (b)(4)  and  (b)(6)). 

Abstract  'The  surveys  collect 
information  on  salaries,  employee 
compensation  policies,  and  other 
employee  programs  from  employers  that 
are  considered  competitors  for  Federal 
Reserve  employees.  The  data  bora  the 
surveys  primarily  are  used  to  determine 
the  appropriate  salary  structure  and 
salary  adjustments  for  Federal  Reserve 
employees. 

2.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Securities  Transactions  Pursuant  to 
Regulation  H. 

Agency  form  number:  Reg  H-3. 
0\4B  control  number:  7100-0196. 
Frequency:  Development  of  policy 
statement,  one-time;  Trust  company 
report,  quarterly;  Transactions 
recordkeeping,  on  occasion;  and 
Disclosure,  on  occasion 
Reporters:  State  member  banks  and  trust 
companies. 

Annual  reporting  hours:  158,423  hours. 
Estimated  average  hours  per  response: 
Development  of  policy  statement,  0.50 
hours;  Trust  company  report,  0.25 
hours;  Transaction  recordkeeping,  0.05 
Hours;  and  Disclosiue,  0.05  hours. 
Number  of  respondents:  1 ,509. 
Small  businesses  are  affected. 

General  description  o/ report:  This 
information  collection  is  mandatory  (12 


U.S.C.  325).  If  the  records  maintained  by 
state  member  banks  come  into  the 
possession  of  the  Federal  Reserve,  they 
are  given  confidential  treatment  (5 
U.S.C.  §§  552(b)(4),  (b)(6),  and  (b)(8)). 

Abstract  State-chartered  member 
banks  and  trust  companies  effecting 
securities  transactions  for  customers 
must  establish  and  maintain  a  system  of 
records,  furnish  confirmations  to 
customers,  and  establish  written 
policies  and  procedures  relating  to 
securities  trading.  They  are  required  to 
maintain  records  for  three  years 
following  the  transaction.  These 
requirements  are  necessary  for  customer 
protection,  to  avoid  or  settle  customer 
disputes,  and  to  protect  the  bank  against 
potential  liability  arising  imder  the  anti- 
fiaud  and  insider  trading  provisions  of 
the  Securities  Exchange  Act  of  1934. 

Proposal  to  Approve  Under  OMB 
Delegated  Autfiority  the  Extension  for 
Three  Years,  with  Revision,  of  the 
Following  Report: 

1 .  Report  title:  Application  for 

Employment  with  the  Board  of 

Governors  of  the  Federal  Reserve 

System. 

Agency  form  number:  FR  28. 

OMB  control  number:  7100-0181. 

Frequency:  On  occasion. 

Reporters:  Employment  applicants. 

Annual  reporting  hours:  8,625  hours. 

Estimated  average  hours  per  response:  1 

hour. 

Number  of  respondents:  8,500. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (sections  10(4)  and  11(1) 
of  the  Federal  Reserve  Act  (12  U.S.C.  § 
244  and  248(1)).  The  Board  is  required 
to  treat  the  information  collected  on  the 
Application  as  confidential  pursuant  to 
the  requirements  of  the  Privacy  Act  (5 
U.S.C.  §  552a).  Individual  respondent 
data  are  regarded  as  confidential  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  §§  552(b)(2)  and  (b)(6)). 

Abstract:  The  AppUcation  collects 
information  to  determine  the 
qualifications,  suitability,  and 
availability  of  applicants  for 
employment  with  the  Board.  The 
Application  asks  about  education, 
training,  employment,  and  other 
information  covering  the  period  since 
the  applicant  left  hi^  school. 

Current  Actions:  The  Federal  Reserve 
will  add  two  short  supplemental  forms 
to  the  Application.  One  form  will  be 
given  to  all  applicants  and  collects 
information  about  the  gender  and  race 
of  the  applicant.  The  information  from 
this  form  will  be  used  to  assist  the 
Board  with  federal  equal  opportunity 
record  keeping,  reporting,  and  other 
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legal  requirements.  The  second  form 
will  be  filled  out  by  applicants  for 
Research  Assistant  positions  in  the 
divisions  of  Monetary  Affairs, 
International  Finance,  and  Research  and 
Statistics.  The  survey  will  serve  to 
streamline  the  recruiting  process  by 
attempting  to  determine  an  applicant=s 
interest  in  the  policy  and  research 
topics  that  are  germane  to  individual 
research  sections. 

Proposal  to  Implement  Under  OMB 
Delegated  Authority  the  Following 
Report: 

1.  Report  title:  Surveys  of  Board 
Publications. 

Agency  form  number:  FR  1373  a  and  b. 
OMB  control  number:  to  be  assigned. 
Frequency:  FR  1373a,  1.5;  FR  1373b 
small-panel,  8;  and  FR  1373b  large- 
panel, 

2.  Reporters:  FR  1373a,  educators  who 
have  previously  requested  materials 
from  the  Board;  FR  1373b,  current 
subscribers  of  Board  pubUcations. 
Annual  reporting  hours:  762  hours. 
Estimated  average  hours  per  response: 
FR  1373a,  30  minutes;  FR  1373b,  15 
minutes. 

Number  of  respondents:  FR  1373a,  400; 
FR  1373b  small-panel,  131;  FR  1373b 
large-panel,  400. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary.  The 
FR  1373a  s\irvey  is  authorized  pursuant 
to  the  Federal  Trade  Commission 
hnprovement  Act  (15  U.S.C.  §57(a));  the 
FR  1373b  survey  is  authorized  pursuant 
to  12  U.S.C.  §248{i).  The  specific 
information  collected  is  not  considered 
confidential. 

Abstract:  Data  from  the  FR  1373a 
survey  would  help  the  Board  staff  to  1) 
conduct  periodic  reviews  and 
evaluations  of  the  consumer  education 
resources  available  to  consiuners  and 
consumer  educators,  and  to  2)  evaluate 
consujner  education  resources  under 
consideration  for  distribution.  Data  from 
the  FR  1373b  survey  would  help  the 
Board  staff  to  evaluate  Board 
publications  that  are  available  to  the 
public.  The  staff  would  use  the  FR 
1373b  data  to  help  determine  if  the 
Board  should  continue  to  issue  certain 
publications  and,  if  so,  whether  the 
public  would  like  to  see  changes  in  the 
method  of  information  deUvery, 
issuance  frequency,  content,  or  format/ 
appearance. 

Board  of  Governors  of  the  Federal 
Reserve  System,  October  19,  2001 

lennifer  |.  Johoton, 

Secretary  of  the  Board. 

[FR  Doc.  01-26862  Filed  10-24-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcqutoNkms  by,  and 
Mergw»  of  Bank  Holding  Con^panies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  [12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  emunerated  in 
the  BHC  Act  [12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
frt>m  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  e&ch  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  19, 
2001. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  Qalifomia  94105-1579: 

1.  Wells  Fargo  Sr  Company,  San 
Francisco,  Cal^mia;  to  acquire  100 
percent  of  the  voting  shares  of  Texas 
Financial  Bancorporation,  Inc., 
Minneapolis,  Minnesota;  and  thereby 
indirectly  acquire  voting  shares  of 
Marquette  Bank  Monmouth,  Monmouth, 
Illinois;  The  Bank  of  Santa  Fe,  Santa  Fe, 
New  Mexico;  £>elaware  Financial,  Inc., 
Wilmington,  Delaware;  First  National 
Bank  of  Texas,  Decatur,  Texas;  First 
State  Bank  of  Texas.  Denton,  Texas; 
Marquette  Bank,  N.A.,  Rogers, 
Minnesota;  Marquette  Capital  Bank, 
N.A.,  Wayzata,  Minnesota;  The  First 
National  Bank  and  Trust  Company  of 
Baraboo,  Baraboo,  Wisconsin;  Meridian 
Capital  Bank,  N.A.,  Milwaukee, 


Wisconsin;  and  Marquette  Bank 
Morrison,  Morrison,  Illinois. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Marquette  Financial  Group,  Inc., 
Miimeapolis,  Minnesota,  and  thereby 
engage  in  securities  brokerage  and 
investment  advisory  activities,  pursuant 
to  §  225.28(b)(6)  and  (7)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  19,  2001. 
lennifiBr ).  lohnaon. 
Secretary  of  the  Board. 
[FR  Doc.  01-26863  Filed  10-24-01:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0118] 

Submission  for  OMB  Revlsw; 
Comment  Request  Entitled  Standard 
Form  94,  Statement  of  Witness 

AGENCY:  Federal  Vehicle  PoUcy 
Division,  GSA. 

ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Standard  Form  94, 
Statement  of  Witness.  A  request  for 
public  comments  was  published  at  66 
FR  37233,  July  17,  2001.  No  comments 
were  received. 

OATES:  Comments  may  be  submitted  on 
or  before  November  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Moses,  Federal  Vehicle  Policy 
Division.  (202)  501-2507. 
AOORESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  OMB, 
Room  10236,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  Stephanie  Morris, 
General  Services  Administration  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
SUPPI.EMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection,  309O- 
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0118,  concerning  Standard  Form  94, 
Statement  of  Witness.  This  form  is  used 
by  all  Federal  agencies  to  report 
accident  information  involving  U.S. 
Government  motor  vehicles. 

B.  Annual  Reporting  B 

Respondents:  874. 
Annual  Responses:  874. 
Burden  Hours;  291. 

Obtaining  Copies  of  Proposak 

A  copy  of  this  proposal  may  be 
obtained  from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0118, 
Standard  Form  94,  Statement  of 
Witness,  in  all  correspondence. 

Dated;  October  17.  2001. 
Michael  Carieton, 
Chief  Information  Officer. 
|FR  Doc.  01-26894  Filed  10-24-^)1;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

[QSA  Bulletin  FRM  B-t] 

Personal  Property 

This  notice  contains  GSA  Bulletin 
FMR  B-1  which  announces  a  new 
provider  for  official  U.S.  Government 
license  plates  and  clarifies  changes  in 
the  way  official  identification  is 
displayed  on  motor  vehicles.  The  text  of 
the  bulletin  follows: 
To:  Heads  of  Federal  agencies. 
Subject:  Acquisition  and  display  of 

official  U.S.  Government  licence 

plates  and  other  motor  vehicle 

identification. 

1 .  What  is  the  purpose  of  this 
bulletin?  This  bulletin  annoimces  a  new 
provider  for  official  U.S.  Government 
license  plates  and  clarifies  changes  in 
the  way  official  identification  is 
displayed  on  motor  vehicles. 

2.  What  is  the  effective  date  of  this 
bulletin?  This  bulletin  is  effective 
October  25,  2001. 

3.  What  is  the  expiration  date  of  this 
bulletin?  this  bidletin  expires  October 
25, 2002. 

4.  What  is  the  background  to  this 
announcement? 

a.  The  previous  supplier  of  official 
U.S.  Government  license  plates,  the 
District  of  Columbia  Department  of 
Correction.  L,orton  Prison,  stopped 
taking  license  plate  orders  on  June  30, 
2001.  The  new  supplier.  Federal  Prison 
hidustries.  Inc.  (UNICOR),  started  taking 


license  plate  orders  on  July  1,  2001. 
Actual  production  of  license  plates  at 
the  UNICOR  facility  will  begin  on  or 
about  September  15.  2001. 

b.  Subsection  211(k)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  requires  motor 
vehicles  owned  or  leased  by  the 
Government  to  display  official  U.S. 
Government  identification.  Sections 
102-34.110  and  102-34.120  of  the 
Federal  Management  Regulation  (FMR) 
implemented  this  section  of  the 
Property  Act,  providing  for  placement 
and  size  of  this  identification. 

c.  On  June  21.  2001.  the  General 
Services  Administration's  (GSA)  Office 
of  Govemmentwide  Policy  entered  into 
a  Memorandimi  of  Understanding 
(MOU)  with  UNICOR  for  the  production 
of  license  plates  for  Federal  agencies. 
Prior  to  entering  into  the  MOU,  GSA's 
Office  of  Govemmentwide  Policy 
obtained  a  waiver  from  the  provisions  of 
sections  102-34.110  through  102- 
34.120  and  102-34.170  of  the  FMR.  This 
Memorandum  of  Understanding  and 
FMR  waiver  were  coordinated  through 
the  Federal  Fleet  Policy  Council, 
obtaining  the  approval  of  all  agencies 
operating  motor  vehicle  fleets. 

d.  The  MOU  between  GSA  and 
UNICOR  and  the  FMR  waiver  allow 
changes  to  the  way  license  plates  are 
produced  in  order  to  increase  the 
security  of  Federal  license  plates  and 
eliminate  the  need  for  identification 
decals  in  the  rear  windows  of  motor 
vehicles  owned  or  leased  by  the 
Government. 

5.  What  does  the  new  license  plate 
look  like?  The  new  license  plates  will 
have  the  following  characteristics: 

a.  The  plate  will  be  flat  and  digitally 
produced  with  an  embossed  flange  rim. 

b.  The  plate  will  have  a  reflective 
sheeting  similar  to  most  regular  State- 
issued  license  plates. 

c.  The  plate  will  have  a  security 
reflective  watermark  consistent  on  all 
plates  (repeating  the  phrase  "U.S. 
Government")  and  a  hologram 
positioned  vertically  down  the  center 
(an  American  eagle). 

d.  The  plate  will  contain  Federal 
agency  or  bureau  identification  that 
readily  identifies  the  vehicle's  owner. 

6.  What  must  agencies  do  to  order 
license  plates?  All  Federal  agencies 
must  execute  an  addendum  to  the  MOU 
between  GSA  and  UNICOR.  Agencies 
will  prepare  only  one  addendum  listing 
all  bureaus,  departments,  districts,  etc. 
authorized  to  order  license  plates.  This 
addendum  will  provide  UNICOR  with 
specific  ordering  and  payment 
information,  and  include,  at  a 
minimum,  the  following  information: 

a.  Agency  name. 


b.  Agency  code. 

c.  Point  of  contact. 

d.  Mailing  address. 

e.  Telephone  number. 

f.  Email  address. 

g.  Anticipated  annual  need. 

n.  Personnel  authorized  to  order 
license  plates, 
i.  Invoicing  and  billing  information. 

t  Shipping  instructions. 
.  Graphic  description  of  agency 
information  on  license  plates. 

7.  Can  a  Federal  agency  or  activity 
order  license  plates  without  completing 
an  addendum  to  the  Memorandum  of 
Understanding?  No. 

8.  What  activities  may  order  and 
receive  shipments  of  license  plates? 
Only  Federal  agencies  or  activities  may 
order  or  receive  shipments  of  official 
U.S.  Government  license  plates. 

9.  What  procedures  should  agency 
field  activities  follow  when  ordering 
license  plates?  Agency  field  activities 
should  contact  their  agency  (national 
level)  Fleet  Manager  for  guidance. 

10.  What  is  the  point  of  contact  at 
UNICOR? 

Mr.  Abraham  Burgos,  Program  Manager, 
U.S.  Department  of  Justice,  UNICOR 
Federal  Prison  Industries,  Inc.,  400 
First  Street,  NW.,  Room  6010. 
Washington,  DC  20534.  (202)  305- 
3752,  aburgor@central.unicor.gov 

1 1 .  Who  do  I  contact  if  I  still  have 
questions? 

Mr.  Michael  Moses,  Team  Leader. 
General  Services  Administration. 
Office  of  Govemmentwide  Policy, 
Federal  Vehicle  Policy  Division 
(MTV),  1800  F  Street,  NW.,  Room 
G241.  Washington.  DC  20405.  (202) 
501-2507.  mike.moses@gsa.gov 

G.  Martin  Wagner, 

Associate  Administrator  for  Govemmentwide 

Policy. 

[PR  Doc.  01-26929  Filed  10-24-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offico  of  ttte  Secretary 

Hndings  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

David  A.  Padgett,  Ph.D..  The  Ohio 
State  University:  Based  on  the  report  of 
an  investigation  conducted  by  The  Ohio 
State  University  (OSU),  the 


Respondent's  admissions,  and 
additional  analysis  conducted  by  ORI  in 
its  oversight  review,  the  U.S.  Public 
Health  Service  (PHS)  found  that  Dr. 
Padgett,  an  Assistant  Professor  at  the 

^  OSU  College  of  Dentistry  engaged  in 

scientific  misconduct  in  grant 
applicaUon  1  ROl  AG201 02-01 

^         submitted  to  the  National  Institute  of 
Aging,  National  Institutes  of  Health 
(NIH). 

Specifically,  PHS  finds  that  Dr. 
Padgett  plagiarized  and  misrepresented 
as  his  owm  research  data  for  Figures  1 
and  2  of  this  NIH  grant  application,  data 
which  represented  unpublished 
experiments  originally  conducted  by  a 
researcher  at  another  institution  for  a 
private  company.  The  plagiarism  was  a 
significant  misrepresentation  because 
the  data  appeared  in  the  preliminary 
results  section  of  the  NIH  grant 
application.  The  respondent  used  these 
experiments,  which  were  relevant  to  the 
proposed  research,  to  support  the 
request  for  funding. 

Dr.  Padgett  has  entered  into  a 
Volimtary  Exclusion  Agreement 
(Agreement)  in  which  he  has  volimtarily 
agreed  for  a  period  of  three  (3)  years, 
beginning  on  October  4,  2001: 

(1)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant; 
and 

(2)  That  Dr.  Padgett  and  any 
institution  employing  him  are  required 

'    to  certify,  in  every  PHS  application  or 
report  in  which  he  is  involved,  that  all 
persons  who  contribute  original  sources 
of  ideas,  data,  or  research  results  to  the 
applications  or  reports  are  properly 
cited  or  otherwise  acknowledged.  This 
requires  Dr.  Padgett  and  the  institution, 
with  respect  to  Dr.  Padgett's 
contributions  to  the  application  or 
report,  to  certify  that  all  individuals 
(both  within  and  outside  the  institution) 
who  contributed  to  the  application  or 
report  are  acknowledged.  The 
institution  must  also  send  a  copy  of  the 
certification  to  ORI. 

FOR  FURTNER  MFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity 
5515  Security  Lane,  Suite  700, 
Rockville.  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal. 

Director.  Office  of  Research  Integrity. 

[FR  Doc.  01-26886  Filed  10-24-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  information  Collection 
AcUvKiM:  Propoaad  Collection; 
Comment  RoqiMst 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  allow  the  proposed 
information  collection  project:  2001- 
2003  Medical  Expenditure  Panel 
Survey — Insurance  Component  (MEPS- 
IC).  In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)).  AHRQ 
invites  the  public  to  comment  on  this 
proDOsed  information  collection. 

Tnis  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  August  28,  2001  and 
allowed  60  Days  for  public  comment. 
No  pubic  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  Days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  26,  2001. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Allison  Eydt,  Human 
Resources  and  Housing  Branch,  Office 
of  Information  and  Regulatory  Affairs, 
OMB:  New  Executive  Office  Building, 
Room  10235;  Washington,  DC.  20503. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record.- 
FOR  FURTHER  tIFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer,  (301)  594-3132. 
SUPPLEMENTARY  INFORMATKM: 

Proposed  Project 

2001-2003  Medical  Expenditure  Panel 
Survey — Insurance  Component  (MEPS- 
IC) 

The  MEPS-IC,  an  annual  survey  of 
the  characteristics  of  employer- 
sponsored  health  insurance,  was  first 
conducted  by  AHRQ  in  1997  for  the 
calendar  year  1996.  The  siuvey  has 
since  been  conducted  annually  for 
calendar  years  1997  through  2000. 
AHRQ  proposes  to  continue  this  annual 
siuvey  of  establishments  for  calendar 
years  2001  through  2003.  The  survey 
data  for  calendar  year  2001  will  be 
collected  in  2002. 


Likewise,  calendar  year  2002  data  will 
be  collected  in  2003  and  calendar  year 
2003  data  in  2004.  The  survey  will 
collect  information  from  both  public 
and  private  employers.  This  survey  will 
be  conducted  for  AHRQ  by  the  Bureau 
of  Census  using  a  sample  comprised  of: 

1.  Employers  selected  frtim  Census 
Bureau  lists  of  private  sector  employers 
and  governments  (known  as  the  List 
Sample),  and 

2.  Employers  identified  by 
respondents  to  the  MEPS-Household 
Component  (MEPS-HC)  for  the  same 
calendar  year  (known  as  the  Household 
Sample).  The  MEPS-HC  is  an  annual 
household  survey  designed  to  collect 
information  concerning  health  care 
expenditures  and  related  data  for 
individuals.  The  size  of  the  Household 
sample  varies  bom  year  to  year  with  the 
size  of  the  MEPS-HC. 

Data  to  be  collected  from  each 
employer  will  include  a  description  of 
the  business  (e.g.,  size,  industry)  and 
descriptions  of  health  insurance  plans 
available,  plan  enrollments,  total  plan 
costs  and  costs  to  employees. 

Data  Confidentiality  Provisions 

MEPS— IC  List  Sample  data 
confidentiality  is  protected  under  the 
U.S.  Census  Bureau  confidentiality 
statute.  Section  9  of  Title  13.  United 
States  Code.  MEPS— IC  Household 
Sample  data  confidentiality  is  protected 
under  Sections  308(d)  and  924(c)  of  the 
Public  Health  Service  (PHS)  Act  (42 
U.S.C.  242m(d)  and  42  U.S.C.299c-3(c)). 

Section  308(d),  of  the  PHS  Act,  the 
confidentiality  statute  of  the  National 
Center  for  Health  Statistics,  is 
applicable  because  the  MEPS-HC 
sample  is  derived  from  respondents  in 
an  earher  NCHS  survey.  Section  924(c), 
the  confidentiality  statute  of  AHRQ, 
applies  to  all  data  collected  for  research 
that  is  supported  by  AHRQ.  All  data 
products  listed  below  must  fully  comply 
with  the  data  confidentiality  statute 
under  which  the  raw  data  was  collected 
as  well  as  any  additional  confidentiality 
provisions  that  apply. 

Data  Products 

Data  will  be  produced  in  three  forms: 
(1)  files  derived  from  the  Household 
Sample,  which  can  be  linked  back  to 
other  information  from  household 
respondents  in  the  MEPS-HC,  will  be 
available  to  researchers  at  the  AHRQ 
Research  Data  Center:  (2)  files 
containing  employer  information  from 
the  List  Sample  will  be  available  for  use 
by  researchers  at  the  Census  Bureau's 
Research  Data  Centers:  and  (3)  a  large 
compendium  of  tables  of  estimates,  also 
based  on  List  Sample  data,  will  be 
produced  and  made  available  on  the 
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AHRQ  website.  These  tables  will 
contain  descriptive  statistics,  such  as, 
numbers  of  establishments  offering 
health  insurance,  average  premiums, 
average  contributions,  total  enrollments, 
numbers  of  self  insured  establishments 
and  other  related  statistics  for  a  large 
number  of  population  subsets  defined 
by  firm  size,  state,  industry  and 
establishment  characteristics,  such  as, 
age,  profit/nonprofit  status  and  union/ 
nonimion. 

The  data  are  intended  to  be  used  for 
purposes  such  as:  | 

•  Generating  national  and  State 
estimates  of  employer  health  care 
offerings: 

•  Producing  estimates  to  support  the 
Bureau  of  Economic  Analysis  and  the 
Center  for  Medicare  and  Medicaid 
Services  in  their  production  of  health 
care  expenditure  estimates  for  the 


National  Health  Accounts  and  the  Gross 
Domestic  Product; 

•  Producing  national  and  State 
estimates  of  spending  on  employer- 
sponsored  health  insurance  to  study  the 
results  of  national  and  State  health  care 
policies: 

•  Supplying  data  for  modeling  the 
demand  for  health  insurance;  and 

•  Providing  data  on  health  plan 
choices,  costs,  and  benefits  that  can  be 
linked  back  to  households'  use  of  health 
care  resources  in  the  MEPS-HC  for 
studies  of  the  consumer  health  care 
selection  process. 

These  data  provide  the  basis  for 
researchers  to  address  important 
questions  for  employers  and 
policymakers  alike. 

Method  of  Collection 

The  data  will  be  collected  using  a 
combination  of  modes.  The  Census 


Biu^au's  first  contact  with  employers 
will  be  made  by  telephone.  This  contact 
will  provide  information  on  the 
availabiUty  of  health  insurance  from  the 
employer  and  essential  persons  to 
contact.  Based  upon  this  information, 
the  Census  Bureau  will  mail  a 
questionnaire  to  the  employer.  In  order 
to  assure  high  response  rates,  the 
Census  Bureau  will  follow-up  with  a 
second  mailing  after  an  interval  of 
approximately  30  working  days, 
followed  by  a  telephone  call  to  collect 
data  from  those  who  have  not 
responded  by  mail. 

As  part  of  this  process,  for  larger 
respondents  with  high  burdens,  such  as 
State  employers  and  very  large  firms, 
the  Census  Bureau  will,  if  needed, 
perform  personal  visits  and  do 
customized  collection,  such  as, 
acceptance  of  data  in  computerized 
formats  and  use  of  special  forms. 


1 

Estimated  Annual  Respondent  Burden 

Survey 

years 

Annual  number  of 
respondents 

Estimated  time  per 
respondent  in  hours 

Estimated  total  annual 
txjrden  hours 

Estimated  annual  cost  to 
the  govemment 

2001  

33,855 
35,769 
33,855 

.6 
.6 
.6 

20,307 
21,663 
20,307 

$8,250,000 
8,840.000 
8.810,000 

2002  .... 

2003  ... 



Request  for  Comments  I 

In  accordance  with  the  above  cited 
Paperwork  Reduction  Act  legislation, 
comments  on  the  AHRQ  information 
collection  proposal  are  requested  with 
regard  to  any  of  the  following:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden 
(including  hours  and  costs]  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qiiality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and,  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 

Dated:  October  18.  2001. 
lohnM.  Euenberg. 
Director. 

[FR  Doc.  01-26838  Filed  10-24-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
DIssass  Registry 

[ATS0A-17S] 

Notica  ofltM  Rsviaad  Priority  UM  Of 
Hazardous  Subatancas  That  WHI  Ba 
tha  Subject  o(  Toxloological  ProfHaa 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  U.S. 
Department  of  Health  and  Human 
Services  (HHS). 
action:  Notice. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
that  ATSDR  and  the  Environmental 
Protection  Agency  (EPA)  revise  the 
Priority  List  of  Hazardous  Substances. 
This  fist  includes  substances  most 
commonly  found  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL) 
which  have  been  determined  to  be  of 
greatest  concern  to  public  health  at  or 
around  these  NPL  hazardous  waste 
sites.  This  announcement  provides 
notice  that  the  agencies  have  developed 
and  are  making  available  a  revised 


CERCLA  Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information  available.  Each  substance 
on  the  priority  list  is  a  candidate  to 
become  the  subject  of  a  toxicological 
profile  prepared  by  ATSDR  and 
subsequently  a  candidate  for  the 
identification  of  priority  data  needs. 

In  addition  to  the  Priority  List  of 
Hazardous  Substances,  ATSDR  has 
developed  a  Completed  Exposiue 
Pathway  Site  Count  Report.  This  report 
lists  the  number  of  sites  or  events  with 
ATSDR  activities  where  a  substance  has 
been  found  in  a  completed  exposure 
pathway  (CEP).  This  report  is  included 
in  the  Support  Document  of  the  Priority 
List. 

ADDRESSES:  Requests  for  a  copy  of  the 
report,  the  2001  CERCLA  Priority  List  of 
Hazardous  Substances  That  Will  Be  The 
Subject  of  Toxicological  Profiles  and 
Support  Document,  including  the  CEP 
report,  should  bear  the  docket  control 
number  ATSDR-176,  and  should  be 
submitted  tc:  ATSDR  hiformation 
Center.  Division  of  Toxicology,  Mail 
Stop  E-29, 1600  Clifton  Rd.,  NE.. 
Atlanta,  GA  30333.  Requests  must  be  in 
writing. 

Electronic  Availability:  The  2001 
Priority  List  of  Hazardous  Substances 
will  be  posted  on  ATSDR's  Worid-Wide 
Web  server  on  the  Internet  located  at 
http://www.atsdr.cdc.gov.clist.htnil. 
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The  CEP  Report  will  also  be  posted  at 
http://www.atsdr.cdc.gov  .cep  .html. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  any  comments 
received  will  be  considered  for 
inclusion  in  the  next  revision  of  the  list 
and  placed  in  a  publicly  accessible 
docket;  therefore,  please  do  not  submit 
confidential  business  or  other 
confidential  information. 
FOR  FURTHER  INFORMATKW  CONTACT: 
ATSDR,  Division  of  Toxicology, 
Emergency  Response  and  Scientific 
Assessment  Branch,  1600  Clifton  Road 
N.E.,  Mail  Stop  E-29,  Atlanta,  GA 
30333,  telephone  888-422-8737. 
SUPPLEMENTARY  INFORMATK)N:  CERCLA 
establishes  certain  requirements  for 
ATSDR  and  EPA  with  regard  to 
hazardous  substances  that  are  most 
commonly  found  at  faciUties  on  the 
CERCLA  NPL.  Section  104(i)(2)  of 
CERCLA.  as  amended  [42  U.S.C. 
9604(i)(2)l,  required  that  the  two 
agencies  prepare  a  list,  in  order  of 
priority,  of  at  least  100  hazardous 
substances  that  are  most  commonly 
found  at  facilities  on  the  NPL  and 
which,  in  their  sole  discretion,  have 
been  determined  to  pose  the  most 
significant  potential  threat  to  human 
health  (see  52  FR  12866.  April  17, 
1987).  CERCLA  also  required  the 
agencies  to  revise  the  priority  list  to 
include  100  or  more  additional 
hazardous  substances  (see  53  FR  41280, 
October  20, 1988),  and  to  include  at 
least  25  additional  hazardous 
substances  in  each  of  the  three 
successive  years  following  the  1988 
revision  (see  54  FR  43619,  October  26, 
1989:  55  FR  42067,  October  17. 1990;  56 
FR  52166,  October  17, 1991).  CERCLA 
also  requires  that  ATSDR  and  EPA  shall, 
at  least  annually  thereafter,  revise  the 
list  to  include  additional  hazardous 
substances  that  have  been  determined  to 
pose  the  most  significant  potential 
threat  to  human  health.  In  1995,  the 
agencies  altered  the  publication 
schedule  of  the  priority  list  by  moving 
to  a  2-year  publication  schedide, 
reflecting  the  stability  of  this  listing 
activity  (60  FR  16478,  March  30. 1995). 
As  a  result,  the  priority  list  is  now  on 
a  2-year  publication  schedule  with  a 
yearly  iiifbrmal  review  and  revision. 
Each  substance  on  the  CERCLA  Priority 
List  of  Hazardous  Substances  is  a 
candidate  to  become  the  subject  of  a 
toxicological  profile  prepared  by 
ATSDR  and  subsequently  a  candidate 
for  the  identification  of  priority  data 
needs. 

The  initial  priority  lists  of  hazardous 
substances  (1987-1990)  were  based  on 
the  most  comprehensive  and  relevant 


information  available  when  the  lists  concern  to  public  health  based  on  the 

were  developed.  More  comprehensive        criteria  of  (IRCLA  section  104(i)(2)  (42 

soim:es  of  information  on  the  frequency     U.S.C.  9604(i)(2)|.  A  total  of  840 

of  occurrence  and  the  potential  for  candidate  substances  have  been 

human  exposure  to  substances  at  NPL         analyzed  and  ranked  with  the  current 

sites  became  available  for  use  in  the  algorithm.  Of  these  candidates,  the  275 

1991  priority  list  with  the  development      substances  on  the  priority  list  may 

of  ATSDR's  HazDat  database.  Utilizing       become  the  subject  of  toxicological 

this  database,  a  revised  approach  and  profiles  in  the  futiu*.  The  top  25 

algorithm  for  ranking  substances  was  substances  on  the  2001  Priority  List  of 

developed  in  1991 ,  and  a  notice  Hazardous  Substances  are  listed  below. 

aimouncing  the  intention  of  ATSDR  and 

EPA  to  revise  and  rerank  the  Priority 

List  of  Hazardous  Substances  was 

published  on  June  27,  1991  (56  FR 

29485).  The  subsequent  1991  Priority 

List  and  revised  approach  used  for  its 

compilation  was  summarized  in  the 

"Revised  F*riority  List  of  Hazardous 

Substances"  Federal  Register  notice 

published  October  17, 1991  (56  FR 

52166).  The  same  approach  and  the 

same  basic  algorithin  have  been  used  in 

all  subsequent  activities,  including  the 

2001  listing  activity.  The  algorithm  used 

in  ranking  hazardous  substances  on  the 

priority  list  consists  of  three  criteria. 

which  are  combined  to  result  in  the 

total  score.  The  three  criteria  are: 

fiequency  of  occiurence  at  NPL  sites: 

toxicity;  and  potential  for  human 

exposure. 

Since  HazDat  is  a  dynamic  database 
with  ongoing  data  collection,  additional 
information  fit}m  the  HazDat  database 
became  available  for  the  2001  listing 
activity.  This  additional  information  has 
been  entered  into  HazDat  since  the 
development  of  the  1999  Priority  List  of         ATSDR  and  EPA  intend  to  publish  the 
Hazardous  Substances.  The  site-specific     next  revised  list  of  hazardous 
information  from  HazDat  that  is  used  in      substances  in  two  years,  with  an 
the  Usting  activity  has  been  collected  informal  review  and  revision  performed 

from  ATSDR  public  health  assessments,     in  one  year.  These  revisions  will  reflect 
health  consultations,  and  fitjm  site  file        changes  and  improvements  in  data 
data  packages  that  are  used  to  develop        collection  and  availability.  Additional 
these  public  health  assessments.  The  information  on  the  existing 

new  information  may  include  more  methodology  used  in  the  development 

recent  NPL  fi^uency  of  occurrence  of  the  CERCLA  Priority  List  of 

data,  additional  concentration  data,  and      Hazardous  Substances  can  be  found  in 
more  information  on  exposure  to  the  Support  Document  to  the  List  and  in 

substances  at  NPL  sites.  With  these  the  Federal  Register  notices  mentioned 

additional  data  and  with  a  refinement         above. 

made  in  assigning  toxicity  scores  to  hi  addition  to  the  revised  priority  list, 

radionuclides  for  this  fisting  purpose,         ATSDR  is  also  releasing  a  Completed 
18  substances  have  been  replaced  on  the    Exposure  Pathway  Site  Count  Report.  A 
list  of  275  substances  since  the  1999  completed  exposure  pathway  (CEP)  is 

publication.  Of  the  18  replacement  "» exposure  pathway  that  links  a 

substances,  5  are  new  candidate  contaminant  source  to  a  receptor 

substances,  and  13  are  substances  that        population.  The  CEP  ranking  is  very 
were  previously  under  consideration.         similar  to  a  sub-component  of  the 
These  replacement  substances  and  potential-for-human-exposure 

changes  in  the  order  of  substances  component  of  the  listing  algorithm.  The 

appearing  on  the  CERCLA  Priority  List        CEP  ranking  is  based  on  a  site  frequency 
of  Hazardous  Substances  will  be  count,  and  thus  lists  the  nimiber  of  sites 

reflected  in  the  program  activities  that        at  which  a  substance  has  been  foimd  in 
rely  on  the  list  for  future  direction.  a  CEP.  ATSDR's  HazDat  database 

'The  2001  Priority  List  of  Hazardous  contains  this  information  which  is 
Substances  includes  275  substances  that  derived  from  ATSDR  public  health 
have  been  determined  to  be  of  greatest        assessments  and  health  consultations. 


Rank 

Sut>stance  nanrte 

1   

Arsentc 

2  

Lead 

3  

Mercury 

4  

Vinyt  Chloride 

5  

Potychlorinated  Biphenyls 

6  

Benzene 

7  

Cadmium 

8  

Benzo  (A)  Pyrene 

9  

Potycydtc        Aromatic        HYDRO- 

CARBONS 

10  

Benzo  (B)  Fluoranttiene 

11    

Chtofofomfi 

12  

DDT,  P.P'- 

13  

Arock>r1254 

14  

Arodor  1260 

15  

Trichloroettiylene 

16   

Dibenzo  (A.H)  Anttiracene 

17   

Dieldrin 

18  

Chromium,  Hexavalent 

19  

Chkxdane 

20   

Hexachlorobutadiene 

21    

DDE,  P.P- 

22  

Coal  Tar  Creosote 

23  

Aldrin 

24   

Phosphonjs,  White 

25   

Benzidine 
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Because  exposure  to  hazardous 
substances  is  of  significant  concern, 
ATSDR  has  been  tabulating  the 
substances  to  which  people  have  been 
exposed  at  hazardous  waste  sites.  Much 
interest  has  been  focused  on  this 
tabulation.  Therefore,  ATSDR  is 
announcing  the  publishing  of  this  CEP 
report  along  with  the  CERCLA  Priority 
List  of  Haziutlous  Substances.  Since  this 
CEP  report  focuses  on  dociunented 
exposure,  it  provides  an  important 
prioritization  based  on  substances  to 
which  people  are  exposed. 


The  substances  on  the  CEP  report  are 
similar  to  the  substances  on  the 
CERCLA  Priority  List  of  Hazardous 
Substances.  However,  there  are  some 
substances  that  are  on  the  CEP  report, 
because  they  are  frequently  found  in 
completed  exposiue  pathways,  but  are 
not  on  the  CERCLA  Priority  List  because 
they  have  a  very  low  toxicity  (e.g., 
sodium).  Since  the  CERCLA  Priority  List 
incorporates  three  different  components 
(toxicity,  frequency  of  occurrence,  and 
potential  for  human  exposure)  to 
determine  its  priority  substances. 


substances  with  very  low  toxicity  are 
not  on  the  CERCLA  Priority  List  and 
consequently  are  not  the  subject  of 
toxicological  profiles.  In  addition,  since 
the  Priority  List  is  mandated  by 
CERCLA,  it  only  uses  data  &t>m  sites  on 
the  CERCLA  National  Priorities  List, 
whereas  the  CEP  report  uses  data  bom 
all  sites  with  ATSDR  activities  that  have 
a  CEP.  Of  the  100  substances  on  the  CEP 
report,  the  25  substances  found  at  the 
most  number  of  sites  in  a  CEP  are 
presented  below. 


Number  of  Sites  With  Substance  in  a  CEP 


Substance  name 


All  sites 


NPL  sites 


,.i.. 


.. .. 


Lead , 

Trichtoroelhytene  , 

Arsenic 

Tetractiloroettiytene  

Cadmium 

Benzene ', 

Chromium  ..; 

Volatile  Organic  Compounds,  Unspecified 

Polychlorlnated  Biphenyls , 

Mercury J 

Zinc 

Manganese * 

1,1,1-Trichloroettiane 1 

Copper i 

Chloroform  i 

1,1-Oichloroethene ', 

Methylene  Chloride 

Toluene  .- 

Vinyl  Chloride 

Nickel  

Benzo  (A)  Pyrene  

Potycydic  Aromatic  Hyclrocartx>ns 

Barium 

Antimony ',... 

1 ,2-Oichlorbethane i... 


359 

319 

267 

236 

176 

174 

169 

162 

152 

136 

134 

134 

125 

118 

113 

105 

103 

102 

99 

98 

98 

97 

96 

88 

86 


238 

271 

176 

190 

123 

128 

113 

118 

104 

82 

83 

80 

106 

67 

88 

91 

72 

68 

84 

63 

54 

68 

54 

57 

71 


Note:  Sorted  by  the  All  Sites  column.  All 
Sites  =  all  sites  with  ATSDR  activities  that 
have  a  CEP:  NPL  Sites  =  current  and  former 
sites  on  the  National  Priorities  List,  as 
mandated. 

Dated:  Octoberl  8.  2001. 
Donna  Garland, 
Deputy  Director,  Office  of  Policy  and  External 
Affairs.  Agency  for  Toxic  Substances  and 
Disease  Registry. 

(FR  Doc.  01-26875  Filed  10-24-01;  8:45  am] 

BUJNO  COOE  4ie>-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantors  for  DiMM*  Control  afxJ 
Pravonllon 

National  Contw  for  Envlronm«ntal 
Haalth;  Maadng 


The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 


Prevention  (CDC)  aimounces  the 
following  meeting: 

Name:  Applying  Genetics  and  Public 
Health  Strategies  to  Primary 
Immunodeficiency  Diseases. 

Times  and  Dates: 
8  a.m.— 6  p.m.,  November  8,  2001 
8  a.m. — 1  p.m.,  November  9,  2001 

Place:  Hyatt  Regency,  285  Peachtree  Street, 
Atlanta.  Georgia  30309,  Phone:  404-577- 
1234. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  the  space 
available.  The  meeting  room  accommodates 
approximately  60  people. 

Purpose:  The  purpose  of  the  meeting  is  to 
identify  a  public  health  strategy  for  Primary 
Inununodeficiency  (PI)  Disease,  including  a 
public  health  assessment,  examine  laboratory 
issues  including  uses  of  genetic  tests,  to 
identify  public  health  interventions  to 
increase  early  recognition,  to  review  efforts  to 
increase  awareness  about  these  diseases 
among  providers  and  the  public,  and  to 
identify  future  public  health  strategies  for 
assessment,  intervention,  and  education. 


Matters  to  be  Discussed:  The  meeting 
objectives,  although  focused  specifically  on 
PI,  also  establish  a  framework  useful  for 
developing  public  health  strategies  for  other 
common  complex  diseases.  The  objectives 
are:  (1)  To  make  a  public  health  assessment 
of  primary  immunodeficiency  diseases;  (2) 
To  examine  uses  of  genetic  tests  and  role  in 
clinical  practice;  (3)  To  identify  public  health 
interventions  to  enhance  early  identification 
and  intervention;  (4)  To  review  efforts  to 
educate  providers,  patients  and  the  public 
about  primary  immunodeficiency;  and  (5)  To 
identify  next  steps  for  public  health, 
including  research  priorities  and  workshop 
recommendations. 

Agenda  items  are  tentative  and  subject  to 
change. 

CONTACT  PERSON  FOR  MORE  MFORMA-nON: 
Kfary  Lou  Lindegren,  M.D..  Designated 
Federal  Official,  CDC.  4770  Buford 
Highway,  NE,  MS  K-28,  Atlanta, 
Georgia  30341-3724;  telephone  770- 
488-3235,  fax  770-488-3236;  e-mail: 
mll3@cdc.gov. 
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The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  20,  2001. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  01-26873  Filed  10-24-01;  8:45  am] 

BILUNG  COOE  4163-1*-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0459] 

Agency  Information  Collection 
Actlvttlaa;  Propoaad  Collaction; 
Comment  Raqiiaat;  Food  Labeling; 
Notification  Procedures  for  Statements 
on  Dietary  Supplements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PIL\),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  regulation  requiring  manufacturers, 
packers,  and  distributors  of  dietary 
supplements  to  notify  FDA  that  they  are 
marketing  a  dietary  supplement  product 
that  bears  on  its  label  or  in  its  labeling 
a  statement  provided  for  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 


DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  dECEMBER  24,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  nimiber  foimd  in  brackets  in  the 
heading  of  this  dociiment. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.e.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have-practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 


the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Food  Labeling;  Notification  Procedures 
for  Statements  on  Dietary 
Supplements— 21  CFR  Part  101.93 
(OMB  Control  Number  0910-4)331)— 
Extension 

Description:  Section  403(r)(6)  of  the 
act  (21  U.S.C.  343(r)(6))  requires  that  the 
agency  be  notified  by  manufacturers, 
packers,  and  distributors  of  dietary 
supplements  that  they  are  marketing  a 
dietary  supplement  product  that  bears 
on  its  label  or  in  its  labeling  a  statement 
provided  for  in  section  403(r)(6)  of  the 
act.  Section  403(r)(6)  of  the  act  requires 
that  the  agency  be  notified,  with  a 
submission  about  such  statements,  no 
later  than  30  days  after  the  first 
marketing  of  the  dietary  supplement, 
biformation  that  is  required  in  the 
submission  includes:  (1)  The  name  and 
address  of  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
product;  (2)  the  text  of  the  statement 
that  is  being  made:  (3)  the  name  of  the 
dietary  ingredient  or  supplement  that  is 
the  subject  of  the  statement;  (4)  the 
name  of  the  dietary  supplement 
(including  the  brand  name);  and  (5)  a 
signatiu^  of  a  responsible  individual 
who  can  certify  the  accuracy  of  the 
information  presented. 

The  agency  esUblished  §  101.93  (21 
CFR  101.93)  as  the  procedural 
regulation  for  this  program.  Section 
101.93  provides  details  of  the 
procediires  associated  with  the 
submission  and  identffies  the 
information  that  must  be  included  in 
order  to  meet  the  requirements  of 
section  403  of  the  act. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

101.93 

2.500 

1 

2,500 

.75 

1,875 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  tt>ts  collection  of  Infonmation. 


The  agency  believes  that  there  will  be 
minimal  burden  on  the  industry  to 
generate  information  to  meet  the 


requirements  of  section  403  of  the  act  in 
submitting  information  regarding 
section  403(r)(6)  of  the  act  statements  on 


labels  or  labeling  of  dietary 
supplements.  The  agency  is  requesting 
only  information  that  is  immediately 
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available  to  the  manufacturer,  packer,  or 
distributor  of  the  dietary  supplement 
that  bears  such  a  statement  on  its 
labeling  or  in  its  labeling.  This  estimate 
is  based  on  the  average  number  of 
notification  submissions  received  by  the 
agency  in  the  preceding  18  months. 

Dated:  October  19.  2001. 
Margaret  M.  Datzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-26885  Filed  10-24-01;  8:45  am] 

MXMQ  CODE  4ia0-01-« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Participants  at  the  Process 
Analyticai  Teclmoiogies  Subcommittee 
of  ttM  Advisory  Committee  for 
Pharmaceutical  Science 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Notice. |    . 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
names  of  qualified  persons  to 
participate  on  the  Process  Analytical 
Technologies  Subcommittee  (the 
Subcommittee)  of  the  Advisory 
Committee  for  Pharmaceutical  Science. 
The  Subcommittee  will  identify  and 
report  to  the  Advisory  Committee  for 
Pharmaceutical  Science  on  scientific 
issues  related  to  application  and 
validation  of  online  process 
technologies  such  as  near  infrared  and 
Raman  spectroscopy  and  imaging 
methods  for  application  in  the 
manufacture  of  drug  substances  and 
drug  products.  The  Subcommittee  will 
also  report  on  the  potuntial  benefits  and 
risks  associated  with  the  application  of 
these  new  technologies  to  public  health 
and,  as  part  of  this  analysis,  evaluate  the 
feasibility  of  the  parametric  release 
concept. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  and,  therefore 
encourages  recommendations  of 
qualified  candidates  from  these  groups. 
Final  selections  from  among  qualified 
candidates  will  be  based  on  the 
expertise  demonstrated  and  previous 
experience  with  online  process 
technologies. 

DATES:  All  applications  should  be 
received  by  November  30,  2001. 
ADDRESSES:  Submit  applications  to 
David  Morley  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Morley,  Office  of  Testing  and 


Research  (HFD-900),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
5186,  FAX  301-827-3787,  e-mail: 
morleyd@cder.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

FDA  is  seeking  qualified  persons  to 
participate  on  the  Process  Analytical 
Technologies  Subcommittee  being 
formed  under  the  Advisory  Committee 
for  Pharmaceutical  Science.  The 
Subcommittee  will  identify  and  report 
on  the  current  state  of  technology, 
validation  procedures,  and  the 
mechanistic  basis  of  online  process 
controls  in  both  drug  development  and 
scaleup.  These  participants  are  not 
members  of  the  Subcommittee  and  will 
not  be  voting  on  any  issues,  but  they  are 
encouraged  to  participate  in  the 
discussion  of  the  issues.  The 
Subcommittee  will  evaluate  the 
potential  for  enhancing  product  quality 
and  providing  public  health  benefit. 

n.  Selection  Criteria 

Persons  bova  government,  industry, 
academia,  and  other  organizations  (such 
as  research  institutes)  applying  to 
participate  on  the  Subcommittee  should 
have  exceptional  accomplishments  and 
be  leading  technical  experts  in  the 
appropriate  fields.  In  particular, 
expertise  in  application  of  the  following 
scientific  disciplines  to  pharmaceutical 
development  and  pharmaceutical 
manufacturing  processes  is  desired: 
Process  anal)^cal  chemistry, 
pharmaceutics,  industrial  pharmacy, 
chemical  engineering,  pharmaceutical 
analysis,  chemometrics,  pattern 
recognition,  computer  expert  systems, 
information  technology,  and  statistics. 

m.  Application  Procedures 

Any  interested  person  should  submit 
appropriate  biographical  material  and  a 
list  of  scientific  pubUcations  relevant  to 
the  Subcommittee  to  the  contact  person 
listed  above. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  October  17,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-26834  Filed  10-24-01;  8:45  am) 
BHJJNO  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Organ  Procurement  and 
Tranaplantation  Network 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  meeting  of  the 

Advisory  Committee  on  Organ 

Transplantation. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  the  Federal  Advisory  Committee 
Act,  as  amended  (5  U.S.C.  Appendix  2), 
notice  is  hereby  given  of  the  first 
meeting  of  the  Advisory  Committee  on 
Organ  Transplantation  (ACOT), 
Department  of  Health  and  Human 
Services  (HHS).  The  meeting  will  be 
held  from  approximately  8:15  a.m.  to  6 
p.m.  on  December  3,  2001,  and  from  8 
a.m.  to  5:15  p.m.  on  December  4,  2001, 
at  the  Hyatt  Dulles,  at  Dullel 
International  Airport,  2300  Dulles 
Comer  Boulevard,  Hemdon,  Virginia 
20171.  The  meeting  will  be  open  to  the 
public;  however,  seating  is  limited  and 
pre-registration  is  encouraged  (see 
below). 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  42  U.S.C.  section  217a, 
section  222  of  the  Public  Health  Service 
Act.  as  amended,  and  42  CFR  121.12 
(2000),  the  ACOT  was  established  to 
assist  the  Secretary  in  enhancing  organ 
donation,  ensuring  that  the  system  of 
organ  transplantation  is  grounded  in  the 
best  available  medical  science,  and 
assuring  the  public  that  the  system  is  as 
effective  and  equitable  as  possible,  and, 
thereby,  increasing  public  confidence  in 
the  integrity  and  effectiveness  of  the 
transplantation  system.  The  ACOT  is 
composed  of  41  members,  including  the 
Chair.  Members  are  non-governmental 
individuals  with  diverse  backgrounds  in 
fields  such  as  organ  donation,  health 
care  public  policy,  transplantation 
medicine  and  surgery,  critical  care 
medicine  and  other  medical  specialties 
involved  in  the  identification  and 
referral  of  donors,  non-physician 
transplant  professions,  nursing, 
epidemiology,  immunology,  law  and 
bioethics,  behavioral  sciences, 
economics  and  statistics,  as  well  as 
representatives  of  transplant  candidates, 
transplant  recipients,  organ  donors,  and 
family  members. 

The  ACOT  will  consider  a  number  of 
subjects  relating  to  the  means  of 
expanding  the  donor  pool  and 
increasing  organ  donation;  and  it  will 
also  review  the  organ  allocation  policies 
submitted  by  the  Organ  Procurement 
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and  Transplantation  Network  (OPTN)  to 
HHS  for  approval.  The  draft  meeting 
agenda  and  a  registration  form  are 
available  on  the  Division  of 
Transplantation's  Web  site:  http:// 
www.hrsa.gov/osp/dot/whatsnew.htm  or 
the  Department's  donation  Web  site  at: 
http://www.organdonor.gov/news.htm. 
The  completed  registration  form  should 
be  submitted  by  facsimile  to  McFarland 
and  Associates,  Inc.,  the  logistic  support 
contractor  for  the  meeting,  at  FAX 
number  (301)  589-2567.  Individuals 
without  access  to  the  Internet  who  wish 
to  register  may  call  McFarland  and 
Associates,  Inc.,  at  301-562-5362. 
Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  ACOT  Executive 
Director,  Jack  Kress,  in  advance  of  the 
meeting.  Mr.  Kress  may  be  reached  by 
telephone  at  301-443-8653,  by  e-maU 
at:  jkress2@hrsa.gov.  or  in  writing  at  the 
address  of  the  Division  of 
Transplantation  provided  below. 
Management  and  support  services  for 
ACOT  functions  are  provided  by  the 
Division  of  Transplantation,  Office  of 
Special  Programs,  HRSA,  Room  7C-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone 
301-443-7577. 

There  will  be  a  limited  period  of  time 
for  presentation  of  selected  public 
comments  before  the  Committee 
considers  each  allocation  policy  and 
donation  issue.  The  public  may  review 
the  current  and  proposed  modified 
OPTN  policies  on  the  Division  of 
Transplantation's  Web  site  at:  http:// 
www.hr9a.gov/osp/dot/whatsnew.htm 
and  may  also  obtain  this  material,  as 
well  as  reports  of  committee  discussions 
of  these  policies  by  contacting  the 
Division  of  Transplantation  at  301-443- 
7577.  While  public  comments  are 
welcome  for  possible  presentation, 
please  note  that  the  Committee  will  be 
working  with  a  full  agenda  and  a 
limited  amouint  of  time.  Therefore,  to 
facilitate  this  process,  we  recommend 
that  individuals  interested  in  pro\dding 
public  comments  submit  those 
comments  in  writing  by  November  16, 
2001 ,  to  the  Executive  Director  of  the 
Committee  (address  above).  The 
Department  reserves  the  right  to  select 
comments  frt)m  among  those  submitted 
for  oral  presentation  within  the  time 
available,  although  it  will  include  all 
comments  in  the  record  of  the  ACOT 
meeting. 


Dated:  October  19,  2001. 
Elizabeth  M.  Duke, 
Acting  Administrator. 
[FR  Doc.  01-26932  Filed  10-24-01:  8:45  am] 

BlUmO  CODE  416S-1»-P 


INTER-AMERICAN  FOUNDATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  October  29,  2001,  9:00 

a.m.-3:30  p.m. 

PLACE:  Inter-American  Foundation,  901 

N.  Stuart  Street,  10th  Floor,  Arlington, 

VA  22203. 

STATUS:  Open  session. 

MATTERS  TO  BE  CONSIDERED: 

•  Approval  of  the  Minutes  of  the  April 

23,  2001,  Meeting  of  the  Board  of 
Directors 

•  President's  Report 

•  Cotmtry  Priorities  Presentation 

•  Overview  of  lAF 

•  LAF  Strategic  Plan  for  Fiscal  Years 

2002-2007 

•  L\F  2000  Results  Report 

•  L\F  Web  Site 

•  Review  of  a  Sample  of  Successful 

Closed-out  Grants 

•  lAF  Experience  with  Corporate 

Partners 

•  Improving  the  Role,  Mission,  and 

0{>erations  of  the  LAF 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Carolyn  Karr,  General  Counsel,  (703) 
306-4350. 

Dated:  October  22,  2001. 
Carolyn  Karr, 

General  Counsel. 

(FR  Doc.  01-27061  Filed  10-23-01;  3:02  pm] 

MLLMQ  COM  7VK-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlkfllfe  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  Karl  W.  Widl,  Los  Altos, 
OH,  PRT-048967. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 


male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Thomas  Heideman, 
Lockport,  NY.  PRT-049027. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Scott  Starbard,  Edmonds, 
WA,  PRT-049031. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Daniel  Dienstbier,  Omaha, 
NE,  PRT-049032. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  (>erson  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  October  12,  2001. 
Anna  Barry, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
{FR  Doc.  01-26876  Filed  10-24-01;  8:45  am] 
BNJJNQ  COOC  4310-SS-P 
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DEPARTMENT  OF  THE  INTERIOR 

FWi  and  Wlldllfa  Servica 

Availability  of  an  Environmental 
Aaaaaamant  and  Habitat  Conaervatlon 
Plan  and  Notica  of  Racaipt  of 
Applicationa  for  Incidantal  Taica 
Parmita  by  Gulf  Highlanda  LLC  and 
FOrt  Morgan  Paradiaa  Joint  Venture  on 
Privataly  Owned  Landa  in  Alabama 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice.  I 

> 

Gulf  Highlands  LLC  and  Fort  Morgan 
Paradise  Joint  Venture  (Applicants)  seek 
incidental  take  permits  (ITP)  from  the 
Fish  and  WildUfe  Service  (Service) 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  take 
would  be  incidental  to  otherwise  lawful 
activities,  including  construction  of 
residential  condominiums,  commercial 
facilities,  and  recreational  amenities  on 
adjoining  tracts  of  land  owned  by  the 
Applicants.  The  proposed  action  would 
involve  approval  of  the  Habitat 
Conservation  Plan  (HCP)  jointly 
developed  by  the  Applicants,  as 
required  by  Section  10(a)(2)(B)  of  the 
Act,  to  minimize  and  mitigate  for 
incidental  take  of  the  Federally-listed, 
endangered  Alabama  beach  mouse 
[Peromyscus  polionotus 
(UiunobatesAABM),  the  endangered 
Kemp's  ridley  sea  turtle  (Lepidochelys 
kempii),  the  threatened  green  sea  turtle 
(Chelonia  mydas).  and  the  threatened 
loggeriiead  sea  turtle  [Caretta  caretta). 
The  subject  permits  would  authorize 
take  of  ABM  and  the  three  sea  turtles 
along  2,844  linear  feet  of  coastal  dune 
habitat  fronting  the  Gulf  of  Mexico  in 
Baldwin  Coimty,  Alabama.  The 
Applicants'  properties  total  180.5  acres, 
but  only  62  acres  woiild  be  developed. 
Additionally,  about  16  acres  of  platted 
road  rights-of-way  are  encompassed  by 
the  project  and  bring  the  total  area  to 
196.4  acres.  A  more  detailed  description 
of  the  mitigation  and  minimization 
measiires  to  address  the  effects  of  the 
Project  to  the  ABM  and  sea  turtles  is 
provided  in  the  Applicants'  HCP,  the 
Service's  Environmental  Assessment 
(EA),  and  in  the  SUPm^MENTARY 
afOnHATION  section  below. 

The  Service  annoimces  the 
availability  of  an  Environmental 
Assessment  (EA)  and  Habitat 
Conservation  Plan/ Applications  for 
Incidental  Take.  The  permit 
applications  incorporate  the  Applicants' 
HCP  as  the  proposed  action  for 
evaluation  in  the  Service's  EA.  Copies  of 
the  EA  on  compact  disk  and  the  HCP 


may  be  obtained  by  making  a  request  to 
the  Regional  Office  (see  ADDRESSES). 
Requests  must  be  in  writing  to  be 
processed.  This  notice  also  advises  the 
public  that  the  Service  has  not  made  a 
preliminary  determination  of  whether 
issuance  of  the  ITPs  would  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (NEPA).  The 
Service  must  decide  whether  issuance 
of  the  proposed  ITPs  constitutes  a  major 
Federal  action  and  whether  to  prepare  a 
Finding  of  No  Significant  Impact  based 
on  the  EA  and  piiblic  comment,  or  if 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  is  appropriate.  The  final 
determination  will  be  made  no  sooner 
than  45  days  from  the  date  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10  of  the  Act  and  NEPA 
regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  Federal 
action,  including  the  identification  of 
any  other  aspects  of  the  human 
environment  not  already  identified  in 
the  Service's  EA.  Further,  the  Service 
specifically  solicits  information 
regarding  the  adequacy  of  the  HCP  as 
measured  against  the  Service's  FTP 
issuance  criteria  found  in  50  CFR  parts 
13  and  17. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
numbers  TE007985-0  and  TE031 307-0 
in  such  comments.  You  may  mail 
comments  to  the  Service's  Regional 
Office  (s9e  AOOflESSES).  You  may  also 
comment  via  the  Internet  to 
"david^deIl@fws.gov".  Please  submit 
comments  over  the  Internet  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encrjrption. 
Please  also  include  your  name  and 
retiim  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  Service  that  we  have  received 
your  internet  message,  contact  us 
directly  at  either  telephone  number 
listed  below  (see  RIRTHER  NtfORMATION). 
Finally,  you  may  hand  deliver 
conunents  to  eitiier  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  &t>m  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  also  be  other 
circiunstances  in  which  we  wotild 
withhold  from  the  administrative  record 


a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not.  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  ITP 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  December  10,  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  an  electronic  copy  on  compact 
disk  by  writing  the  Service's  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  Endangered  Species 
Permits),  Ecological  Services  Field 
Office,  1208-B  Main  Street,  Daphne, 
Alabama  36526,  or  Bon  Secour  National 
Wildlife  Refuge,  12295  State  Highway 
180.  Gulf  Shores.  Alabama  35603. 
Written  data  or  comments  concerning 
the  application  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  nimibers  TE007985-0 
and  TE031307-O  in  requests  for  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
David  Dell.  Regional  HCP  Coordinator, 
(see  ADDRESSES  above),  telephone:  404/ 
679-7313.  fecsimile:  404/679-7081;  or 
Ms.  Celeste  South.  Fish  and  Wildlife 
Biologist.  Daphne  Field  Office.  Alabama 
(see  ADDRESSES  above),  telephone:  251/ 
441-5181. 

StIPPLEMENTARY  MFORMATION:  The  ABM 
is  one  of  eight  subspecies  of  the  oldfield 
mouse  restricted  to  coastal  dimes.  The 
Service  estimates  that  ABM  historically 
occupied  approximately  45  km  (28  mi) 
of  shoreline.  By  1987,  the  total  occupied 
linear,  shoreline  habitat  for  the  ABM, 
Choctawhatchee,  and  Perdido  Key 
beach  mice  was  estimated  at  less  than 
35  km  (22  mi).  Monitoring  (trapping  and 
field  observations)  of  the  ABM 
population  on  other  private  lands  that 
hold,  or  are  imder  review  for,  an  ITP 
during  the  last  five  years  indicates  the 
Fort  Morgan  Peninsula  remains 
occupied  (more  or  less  continuously)  by 
ABM  along  its  primary  and  secondary 
dunes  while  ABM  use  interior  habitats 
intermittently.  The  current  occupied 
coastline  for  the  ABM  extends 
approximately  37  km  (23  miles). 
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ABM  habitat  on  the  Applicants' 
properties  consists  of  approximately  38 
acres  of  primary/secondary  dimes,  21.7 
acres  of  escarpment,  21.8  acres  of 
adjacent  scrub  and  90  acres  of  interior 
scrub.  The  total  area  of  designated 
critical  habitat  among  these  habitats  is 
32.4  acres,  consisting  of  open  beach 
dunes  and  swales  within  the  southern 
portions  of  the  properties,  extending 
&t)m  the  mean  high  water  line  of  the 
Gulf  of  Mexico  northward  for  500  feet. 

The  green  turtle  has  a  circumglobal 
distribution  and  is  found  in  tropical  and 
sub-tropical  waters.  The  Florida 
population  of  this  species  is  federally 
listed  as  endangered;  elsewhere  the 
species  is  listed  as  threatened.  Primary 
nesting  beaches  in  the  southeastern 
United  States  occur  in  a  six-county  area 
of  east-central  and  southeastern  Florida, 
where  nesting  activity  ranges  from 
approximately  350-2,300  nests 
annually.  The  Service's  turtle  nesting 
surveys  of  the  Fort  Morgan  Peninsula, 
irom  Laguna  Key  west  to  Mobile  Point, 
for  the  period  1994-2001  have  not 
confirmed  any  green  turtle  nests,  though 
some  crawls  were  suspected  in  1999 
and  2000. 

The  loggerhead  turtle  is  listed  as  a 
threatened  species  throughout  its  range. 
This  species  is  circmnglobal,  preferring 
temperate  and  tropical  waters.  In  the 
southeastern  United  States,  50,000  to 
70.000  nests  are  deposited  annually, 
about  90  percent  of  which  occur  in 
Florida.  Most  nesting  in  the  Gulf  outside 
of  Florida  appears  to  be  in  the 
Chandeleur  Islands  of  Louisiana;  Ship. 
Horn  and  Petit  Bois  Islands  in 
Mississippi;  and  the  outer  coastal  sand 
beaches  of  Alabama.  The  Service's 
nesting  surveys  of  the  Fort  Morgai) 
Peninsula,  from  Laguna  Key  to  Mobile 
Point,  for  the  2001  report  included  over 
70  loggerhead  turtle  nests,  four  of  which 
were  found  on  shoreline  beaches  along 
the  Applicants'  properties. 

The  Kemp's  ndley  sea  turtle  is  an 
endangered  species  throughout  its 
range.  Adults  are  found  mainly  in  the 
Gulf  of  Mexico.  Immature  turtles  can  be 
found  along  the  Atlantic  coast  as  for 
north  as  Massachusetts  and  Canada.  The 
species'  historic  range  is  tropical  and 
temperate  seas  in  the  Atlantic  Basin  and 
in  the  Gulf  of  Mexico.  Nesting  occurs 
primarily  in  Tamaulipas,  Mexico,  but 
occasionally  also  in  Texas  and  other 
southern  states,  including  an  occasional 
nest  in  North  Carolina.  The  Service's 
,  nesting  surveys  of  the  Fort  Morgan 
'  Peninsula,  bom  Laguna  Key  to  Mobile 
Point,  for  the  period  1994-2001  report 
no  nests  of  the  Kemp's  ridley  sea  turtle 
on  beaches  along  the  Applicants' 
properties.  In  1999,  a  Kemp's  ridley  sea 
turtle  nested  on  Bon  Secour  National 


Wildlife  Refuge  and  another  along  the 
Gulf  Island's  National  Seashore  in 
Perdido  Key  Florida.  In  2001,  two  dead 
Kemp's  ridley  sea  tiulle  hatchlings  were 
recovered,  one  on  Bon  Secour  National 
Wildlife  Refuge,  and  the  second  in  Gulf 
Shores,  Alabwia. 

The  two  projects.  Gulf  Highlands 
Condominiums  (GHC)  and  Beach  Club 
West  (BCW),  are  separate  developments 
but  are  being  considered  together  at  the 
request  of  Gulf  Highlands  LLC  and  Fort 
Morgan  Paradise  Joint  Venture,  the 
respective  Applicants.  The  two 
Applicants  have  joined  together  to 
produce  a  single  Habitat  Conservation 
Plan  (HCP),  as  required  by  the 
Endangered  Species  Act.  for  their 
projects.  The  Applicants  hope  to  obtain 
their  permits  and  jointly  implement  the 
provisions  of  the  HCP. 

The  EA  considers  the  effects  of  six 
project  alternatives,  including  a  no- 
action  alternative  that  would  result  in 
no  new  construction  on  the  Project  site, 
and  a  single  family  home  alternative 
that  would  result  in  build  out  of  the 
properties  as  originally  platted.  Neither 
of  these  alternatives  would  be 
economically  feasible  for  the  applicants. 
The  remaining  four  alternatives  involve 
various  arrangements  of  high-rise 
condominiums.  The  important 
differences  among  these  four 
alternatives  relate  to  the  amoimt  of 
beach  front  developed,  the  width  and 
placement  of  an  undeveloped  ABM 
"corridor"  to  allow  ABM  movements  to 
and  from  the  dime  and  escarpment 
habitats,  and  the  placement  of  the 
condominium  towers.  One  of  these 
alternatives  was  suggested  by  the 
Service  as  a  "less-take"  alternative  and 
would  move  the  development 
approximately  300  feet  north  of  the 
escarpment.  The  applicants  have  cited 
legal  and  economical  reasons  for  why 
the  less-take  alternative  could  not  be 
iinplemented. 

m  the  Applicant's  preferred 
alternative,  the  two  projects  involve 
construction  of  large  condominiimi 
developments  near  the  Gulf  of  Mexico 
on  approximately  62  of  the  total  180.5 
acres  of  wet  beadi,  coastal  dune, 
escarpment,  wetlands,  and  scrub 
habitats  owned  by  the  applicants.  An 
additional  16  acres  of  platted  road 
rights-of-way,  owned  by  Baldwin 
County,  exist  within  the  project 
boundary.  The  project  area  therefore 
encompasses  about  196.4  acres. 
AppUcant  land  holdings  extend  from 
the  Gulf  to  Alabama  Highway  180.  Only 
part  of  this  acreage  would  actually  be 
developed,  totaling  about  62.7  acres  of 
ABM  habitat.  The  remaining  area,  some 
of  which  is  ABM  habitat,  would  be 
conserved  in  perpetuity.  Six  20-story 


condominium  towers  (two  for  BCW  and 
four  for  GHC),  thirteen  single  family 
imits,  and  a  commercial  development 
including  about  20  housing  units  on  the 
upper  level  would  be  constructed. 
Collectively  this  development  would 
contain  973  living  units.  Other  facilities 
would  include  parking  lots,  access 
roads,  swimming  pools,  tennis  courts, 
patios,  a  club  house,  shops,  a  proposed 
medical  facility,  sidewalks,  landscaped 
areas,  small  freshwater  lakes-detention 
ponds,  trails,  and  dune  walkovers  for 
access  to  the  Gulf  of  Mexico.  The 
condominium  structiu^s  would  be 
oriented  on  an  east-west  alignment 
starting  approximately  660  to  730  feet 
north  of  the  Gulf  of  Mexico.  The 
applicants  own  approximately  2.844 
feet  of  Gulf  frontage.  As  proposed  in  the 
Applicants'  preferred  alternative,  1.835 
feet  of  that  frontage  would  be  developed 
and  909  feet  conserved  in  perpetuity. 
The  area  south  of  the  structures  would 
be  sloped  by  the  applicants  and  native 
vegetation  planted. 

All  proposed  alternatives  include 
measures  designed  to  avoid  or  minimize 
take.  In  addition  to  these  measures,  in 
the  applicant's  preferred  alternative,  a 
planned  development  adjoining  the 
western  boundary  of  the  project,  the 
French  Caribbean,  would  not  be 
constructed  and  would  remain 
undeveloped  as  an  ABM  conservation 
area.  Fort  Morgan  Paradise  Joint  Venture 
owns  the  French  Carribean 
development,  and  has  offered  to  forego 
its  construction.  As  this  development 
has  received  a  Corps  of  Engineers 
wetland  permit,  and  was  subject  to 
review  under  section  7  of  the 
Endangered  Species  Act.  there  is  no  FTP 
required  for  it. 

Based  on  trapping  data  and  other 
research,  the  ABM  uses  portions  (some 
on  a  permanent  basis,  others 
episodically)  of  the  entire  tract  of  land, 
except  for  wetlands,  heavily  vegetated 
areas,  and  northern  sections  that  lack 
suitable  soil  for  burrowing.  The 
proposed  project  would  adversely 
impact  the  ABM  population  directly  by 
killing  individuals  in  the  construction 
areas  via  crushing  or  entombment  and 
indirectly  by  introduction  of  house  pets 
(cats),  introduction  of  competitors 
(house  mice),  attraction  of  predators, 
permanent  human  disturbances  and 
fragmentation  of  habitat  and  ABM 
p>opulations.  Occupation  of  the 
proposed  structures  could  adversely 
affect  sea  turtle  nesting  by  disorienting 
nesting  females  and  misorienting 
hatchlings  by  excess  artificial  lifting', 
trampling  nests,  and  trapping  or 
disorienting  nesting  females  and 
emerging  hatchlings  among  tire  ruts  or 
beach  equipment  left  after  dark. 
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Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
endangered  and  threatened  wildlife  is 
prohibited.  However,  the  Service,  under 
Umited  circumstances,  may  issue 
permits  to  take  such  wildlife  if  the 
taking  is  incidental  to  and  not  the 
purpose  of  otherwise  lawful  activities. 
The  Applicants  have  prepared  an  HCP 
as  required  for  the  incidental  take 
permit  application,  and  as  described 
above  as  part  of  the  proposed  project. 

As  stated  above,  the  Service  has  not 
made  a  preliminary  determination 
whether  the  issuance  of  the  ITPs  is  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  himian 
environment  within  the  meaning  of 
section  102(2)(C)  of  NEPA.  This 
determination  will  be  made 
incorporating  public  comment  received 
in  response  to  this  notice  and  will  be 
based  on  information  contained  in  the 
EA  and  HCP. 

The  Service  will  also  evaluate 
whether  the  issuance  of  section 
10(a)(1)(B)  ITPs  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
FTP. 

Dated:  October  15,  2001. 
Cynthia  K.  Dohner, 

Acting  Regional  Director. 

[FR  Doc.  01-26874  Filed  10-24-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs    I 

ComancfM  Indian  Tribe  Uquor  Control 
Ordinance 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 

summary:  This  notice  publishes  the 
Comanche  Indian  Tribe  Liquor  Control 
Ordinance.  The  Ordinance  regulates  the 
control,  possession,  and  sale  of  liquor 
on  Comanche  trust  lands,  in  conformity 
with  the  laws  of  the  State  of  Oklahoma, 
where  applicable  and  necessary. 
Although  the  Ordinance  was  adopted  on 
April  7,  2001,  it  does  not  become 
effective  ujitil  published  in  the  Federal 
Register  because  the  failiire  to  comply 
with  the  ordinance  may  result  in 
criminal  charges. 

DATES:  This  Ordinance  is  effective  on 
October  25,  2001. 

FOR  FURTHER  INFORMATKN*  CONTACT: 
Kaye  Armstrong,  Office  of  Tribal 


Services,  1849  C  Street  NW,  MS  4631- 
MIB,  Washington,  DC  20240-4001; 
telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Act  of  August  15, 1953,  Public  Law  277, 
67  Stat.  586,  18  U.S.C.  1161,  as 
interpreted  by  the  Supreme  Court  in 
Rice  V.  Rehner.  463  U.S.  713  (1983).  the 
Secretary  of  the  Interior  shall  certify  and 
publish  in  the  Federal  Register  notice  of 
adopted  liquor  ordinances  for  the 
purpose  of  regulating  liquor  transactions 
in  Indian  coimtry.  The  Comanche 
Indian  Tribe  Liquor  Control  Ordinance, 
Resolution  No.  32-01 ,  was  duly  adopted 
by  the  Comanche  Business  Committee 
on  April  7,  2001.  The  Comanche  Indian 
Tribe,  in  furtherance  of  its  economic 
and  social  goals,  has  taken  positive 
steps  to  regulate  retail  sales  of  alcohol 
and  use  revenues  to  combat  alcohol 
abuse  and  its  debilitating  effects  among 
individuals  and  family  members  within 
the  Comanche  Indian  Tribe. 

This  notice  is  being  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Department  Manual  8.1. 

I  certify  that  by  resolution  No.  32-01, 
the  Comanche  Indian  Tribe  Liquor 
Control  Ordinance  was  duly  adopted  by 
the  Comanche  Business  Committee  on 
April  7,  2001. 

Dated:  October  10.  2001. 
Neal  A.  McCaleb, 
Assistant  Secretary — Indian  Affairs. 

The  Comanche  Indian  Tribe  Liquor 
Control  Ordinance,  Resolution  No.  32- 
01,  reads  as  follows: 

Comanche  Indian  Tribe  Liquor  Control 
Ordinance 

Article  I.  Declaration  of  Public  Policy 
and  Purpose 

(1)  The  Comanche  Business 
Committee  finds  that  exclusive  tribal 
control  and  regulation  of  liquor  is 
necessary  to  protect  the  health  and 
welfare  of  tribal  members,  to  address 
specific  concerns  relating  to  alcohol  use 
in  Comanche  Indian  Country,  and  to 
achieve  maximum  economic  benefit  to 
the  Tribe. 

(2)  The  introduction,  possession  and 
sale  of  liquor  in  Comanche  Indian 
Country  is  a  matter  of  special  concern 
to  the  Comanche  Business  Committee. 

(3)  The  Comanche  Business 
Committee  finds  that  a  complete  ban  on 
liquor  within  Comanche  Indian  Country 
is  ineffective  and  unrealistic.  However, 
it  recognizes  the  need  for  strict 
regulation  and  control  over  liquor 
transactions  within  Comanche  Indian 
Coimtry  because  of  the  many  potential 
problems  associated  with  the 


unregulated  or  inadequately  regulated 
sale,  possession,  distribution  and 
consimiption  of  liquor. 

(4)  Federal  law  forbids  the 
introduction,  possession,  and  sale  of 
liquor  in  Indian  coimtry  except  when 
the  same  is  in  conformity  both  with  the 
laws  of  the  State  and  the  Tribe.  18 
U.S.C.  1161.  As  such,  compliance  with 
this  ordinance  shall  be  in  addition  to, 
and  not  substitute  for,  compliance  with 
the  laws  of  the  State  of  Oklahoma. 

(5)  It  is  in  the  best  interests  of  the 
Tribe  to  enact  a  tribal  ordinance 
governing  liquor  sales  in  Comanche 
Indian  Country  and  which  provides  for 
exclusive  purchase,  distribution,  and 
sale  of  liquor  only  on  tribal  lands  within 
the  exterior  boundaries  of  Comanche 
Indian  Country.  Further,  the  Tribe  has 
determined  that  said  purchase, 
distribution  and  sale  shall  take  place  on 
designated  Comanche  tribal  land  only. 

Article  n.  Definitions 

As  used  in  this  title,  the  following 
words  shall  have  the  following 
meanings  unless  the  context  clearly 
require  otherwise: 

(a)  Alcohol.  That  substance  known  as 
ethyl  alcohol,  hydrated  oxide  of  ethyl, 
alcohol,  hydrated  oxide  of  ethyl, 
ethanol,  or  spirits  of  wine,  fi-om 
whatever  source  or  by  whatever  process 
produced. 

(b)  Alcoholic  Beverage.  This  term  is 
synonymous  with  the  term  liquor  as 
defined  in  paragraph  (l)(g)  of  this 
Article. 

(c)  Bar.  Any  establishment  with 
special  space  and  accommodations  for 
the  sale  of  liquor  by  the  glass  and  for 
consumption  on  the  premises  as  herein 
defined. 

(d)  Beer.  Any  beverage  obtained  by 
the  alcoholic  fermentation  of  an 
infusion  or  decoction  of  pure  hops,  or 
pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cereal 
in  pure  water  and  containing  the 
percent  of  alcohol  by  volume  subject  to 
regulation  as  an  intoxicating  beverage  in 
the  state  where  the  beverage  is  located. 

(e)  Business  Committee.  The 
governing  body  of  the  Comanche  Indian 
Tribe,  as  defined  in  Article  VI  of  the 
Comanche  Constitution  approved  by  the 
Commissioner  of  Indian  Affairs  on 
January  9. 1967,  as  ratified  by  the  tribal 
membership  on  November  19, 1966. 

(f)  Comanche  Indian  Country.  For  the 
purposes  of  this  ordinance,  Comanche 
Indian  Country  means  all  lands  within 
the  exterior  boundaries  of  the  former 
Kiowa,  Comanche  and  Apache 
reservation  over  which  the  Comanche 
Indian  Tribe  exercises  jurisdiction; 
provided,  that  it  shall  not  include  lands 
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held  jointly  in  trust  for  the  Kiowa, 
Comanche  and  Apache  tribes. 

(g)  Liquor.  All  lermented,  spirituous, 
vinous,  or  malt  liquor  or  combinations 
thereof,  and  mixed  liquor,  a  part  of 
which  is  fermented,  and  every  liquid  or 
solid  or  semisolid  or  other  substance, 
patented  or  not,  containing  distilled  or 
rectified  spirits,  potable  alcohol,  beer, 
wine,  brandy,  whiskey,  run,  gin, 
aromatic  bitters,  and  all  drinks  or 
drinkable  liquids  and  all  preparations  or 
mixtures  capable  of  human 
consumption  and  any  liquid,  semisolid, 
solid,  or  other  substances,  which 
contain  more  than  one  half  of  one 
percent  of  alcohol. 

(h)  Liquor  Control  Board.  The 
Comanche  Indian  Tribe  Liquor  Control 
Board  as  established  by  Article  m  of  this 
Ordinance. 

(i)  Liquor  Store.  Any  store  at  which 
liquor  is  sold  and,  for  the  purpose  of 
this  Ordinance,  includes  stores  where 
only  a  portion  of  which  are  devoted  to 
sale  of  liquor  or  beer. 

(j)  Malt  Liquor.  Beer,  strong  beer,  ale, 
stout  or  porter. 

(k)  Package.  Any  container  or 
receptacle  used  for  holding  liquor. 

(1)  Public  Place.  Federal,  state,  county, 
or  tribal  highways  and  roads;  buildings 
and  grounds  used  for  school  purposes; 
public  dance  halls  and  grounds  adjacent 
thereto;  soft  drink  establishments, 
public  buildings,  public  meeting  halls, 
lobbies,  halls  and  dining  room  of  hotels, 
restaurants,  theaters,  gaming  facilities, 
entertainment  c«iters,  stores,  garages, 
and  filing  stations  which  are  open  to 
and/or  generally  used  by  the  public  and 
'  to  whidb  the  public  is  permitted  to  have 
generally  unrestricted  access;  public 
conveyances  of  all  kinds  and  character, 
and  all  other  places  of  like  or  similar 
nature  to  which  the  general  public  has 
unrestricted  right  of  access,  and  which 
are  generally  used  by  the  public. 

(m)  Sale  and  Sell.  The  exchange, 
barter  and  traffic,  including  the  selling 
or  supplying  or  distributing,  by  any 
means  whatsoever,  of  liquor,  or  of  any 
liquid  known  or  described  as  beer  or  by 
any  name  whatsoever  commonly  used 
to  describe  malt  or  brewed  liquor  or  of 
wine  by  any  person  to  any  [>erson. 

(n)  Spirits.  Any  beverage  which 
contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(o)  Tribd  Court.  Refers  to  the 
Comanche  Tribal  Court  or  a  court  of 
competent  jurisdiction. 

(p)  Wine.  Any  alcoholic  beverage 
obtained  by  fermentation  of  the  natural 
contents  of  fruits,  vegetables,  honey, 
milk  or  other  products  containing  sugar, 
whether  or  not  other  ingredients  are 
added,  to  which  any  saccharine 


substances  may  have  been  added  before, 
during  or  after  fermentation,  and 
containing  not  more  than  seventeen 
percent  of  alcohol  by  weight,  including 
sweet  wines  fortified  with  wine  spirits, 
such  as  port,  sherry,  muscatel  and 
angelia,  not  exceeding  seventeen 
percent  of  alcohol  by  weight. 

Article  HI.  Comanche  Indian  Tribe 
Liquor  Control  Board 

(1)  There  is  hereby  established  a 
Comanche  Indian  Tribe  Liquor  Control 
Board,  composed  of  a  Chairperson, 
Vice-Chairperson,  Secretary-Treasurer, 
and  four  (4)  members. 

(2)  The  Comanche  Indian  Tribe 
Liquor  Control  Board  shall  consist  of  the 
officers  and  members  of  the  Comanche 
Business  Conunittee. 

(3)  Officers  and  members  of  the 
Comanche  Business  Committee  shall 
hold  the  same  positions  on  the 
Comanche  Indian  Tribe  Liquor  Control 
Board  as  such  officers  and  members 
hold  on  the  Business  Committee. 

(4)  The  Comanche  Indian  Tribe 
Liquor  Control  Board  shall  meet  on  call, 
but  not  less  than  once  each  calendar 
quarter,  provided  ten  (10)  days  public 
notice  of  its  meetings  is  ^ven. 

(5)  The  Comanche  Indian  Tribe 
Liquor  Control  Board  shall  receive  a 
stipend  in  lieu  of  expenses  in  an 
amount  set  by  resolution  of  the 
Comanche  Business  Committee. 

(6)  A  quorum  of  the  Board  shall 
consist  of  five  (5)  members  and  no  fewer 
members  are  required  to  transact 
business. 

Article  IV.  Powers  and  Duties  of  the 
Comanche  Indian  Tribe  Liquor  Control 
Board 

(1)  Powers  and  Duties.  In  furtherance 
of  this  ordinance,  the  Liquor  Control 
Board  shall  have  the  following  powers 
and  duties: 

(a)  Publish  and  enforce  rules  and 
regulations  adopted  by  the  Comanche 
Business  Committee  governing  the  sale, 
manu&cture,  distribution,  and 
possession  of  alcoholic  beverages  within 
Comanche  Indian  Country. 

(b)  Employ  managers,  accountants, 
security  personnel,  inspectors  and  such 
other  persons  as  shall  be  reasonably 
necessary  to  allow  the  Liquor  Control 
Board  to  perform  its  function. 

(c)  Issue  licenses  permitting  the  sale 
or  manufacture  or  distribution  of  liquor 
vnthin  Comanche  Indian  Country. 

(d)  Hold  hearings  on  violations  of  this 
Ordinance  or  for  the  issuance  of 
revocation  of  licenses  hereunder. 

(e)  Bring  suit  in  the  Tribal  Court  or 
other  appropriate  court  to  enforce  this 
Ordinance  as  necessary. 

(f)  Determine  and  seek  damages  for 
violation  of  this  Ordinance. 


(g)  Make  such  reports  as  may  be 
required  by  the  Comanche  Business 
Committee. 

(h)  Collect  taxes  and  fees  levied  or  set 
by  the  Comanche  Business  Committee 
and  keep  accurate  records,  books  and 
accounts. 

(i)  Adopt  procedures  which 
supplement  these  regulations  and 
facilitate  their  enforcement.  Such 
procedures  shall  include  limitations  on 
sales  to  minors,  places  where  liquor 
may  be  consumed,  identity  of  persons 
not  permitted  to  purchase  alcoholic 
beverages,  hours  and  days  when  outlets 
may  be  open  for  business,  and  other 
appropriate  matters  and  controls. 

(2)  Limitation  on  Powers.  In  the 
exercise  of  its  powers  and  duties  under 
this  Ordinance,  the  Liquor  Control 
Board  and  its  individual  members  shall 
not: 

(a)  Accept  any  gratuity,  compensation 
or  other  thing  of  value  from  any  liquor 
wholesaler,  retailer  or  distributor  or 
from  any  licensee. 

(b)  Waive  the  immunity  of  the 
Comanche  Indian  Tribe  from  suit 
without  the  express  written  consent  and 
resolution  of  the  Business  Committee. 

(3)  Inspection  Rights.  The  premises  on 
which  liquor  is  sold  or  distributed  shall 
be  open  for  inspection  by  the  Liquor 
Control  Board  and/or  its  staff  at  all 
reasonable  times  for  the  purposes  of 
ascertaining  whether  the  rules  and 
regulations  of  the  Business  Committee 
and  this  ordinance  are  being  complied 
with. 

Article  V.  Sales  of  Liquor 

(1)  License  Required.  A  person  or 
entity  who  is  licensed  by  the  Comanche 
Indian  Tribe  may  make  retail  sales  of 
liquor  in  their  fudlity  and  the  patrons 
of  the  facility  may  consume  said  liquor 
vdthin  the  facility.  The  introduction  and 
possession  of  liquor  consistent  with  this 
Article  shall  also  be  allowed.  All  other 
purchases  and  sales  of  liquor  within 
Comanche  Indian  Country  shall  be 
prohibited.  Sales  of  liquor  and  alcoholic 
beverages  within  Comanche  Indian 
Count^  may  only  be  made  at  businesses 
that  hold  a  Comanche  Indian  Tribe 
Liquor  License. 

(2)  Sales  for  Cash.  All  liquor  sales 
within  Comanche  Indian  Q)untry  shall 
be  on  a  cash  only  basis  and  no  credit 
shall  be  extended  to  any  person, 
organization,  or  entity,  except  that  this 
provision  does  not  prevent  the  payment 

.for  purchases  with  use  of  credit  cards 
such  as  Visa.  Master  Card,  American 
Express,  etc. 

(3)  Sale  for  Personal  Consumption. 
All  sales  shall  be  for  the  personal  use 
and  consumption  of  the  purchaser. 
Resale  of  any  alcoholic  faHSverages  with 
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Comanche  Indian  Country  is  prohibited. 
Any  person  who  is  not  licensed 
pursuant  to  this  Ordinance  who 
purchases  an  alcoholic  beverage  within 
Comanche  Indian  Country  and  sells  it, 
whether  in  the  original  container  or  not, 
shall  be  guilty  of  a  violation  of  this 
ordinance  and  shall  be  subjected  to 
paying  damages  to  the  Comanche  Indian 
Tribe  as  set  forth  herein. 

Article  VI.  Licensing  and  Application 

(1)  Procedure.  In  order  to  control  the 
proliferation  of  establishments  within 
Comanche  Indian  Country  that  sell  or 
serve  liquor  by  the  bottle  or  by  the 
drink,  all  persons  or  entities  that  desire 
to  sell  liquor  within  Comanche  Indian 
Coimtry  must  apply  to  the  Comanche 
Indian  Tribe  Liquor  Control  Board  for  a 
license  to  sell  or  serve  liquor. 

(2)  Application.  Any  enrolled  member 
of  the  Comanche  Tribe  twenty-one  (21) 
years  of  age  and  older,  or  an  enrolled 
member  of  a  federally-recognized  tribe 
twenty-one  (21)  years  of  age  and  older, 
or  other  person  twenty-one  years  of  age 
and  older,  may  apply  to  the  Liquor 
Control  Board  for  a  license  to  sell  or 
serve  liquor.  Any  person  or  entity 
applying  for  a  license  to  sell  or  serve 
liquor  within  Comanche  Indian  Country 
must  fill  in  the  application  provided  for 
this  purpose  by  Uie  Comandie  Indian 
Tribe  and  pay  such  application  fee  as 
may  be  set  from  time  to  time  by  the 
Business  Committee.  Said  application 
must  be  filled  out  completely  in  order 
to  be  considered.  A  separate  application 
and  license  will  be  required  for  each 
location  where  the  applicant  intends  to 
serve  liquor. 

(3)  Licensing  Requirements.  The 
person  applying  for  such  license  must 
make  a  showing  once  a  year,  and  must 
satisfy  the  Liquor  Control  Board  that  he/ 
she  is  a  person  of  good  moral  character, 
that  he/she  has  never  been  convicted  of 
violating  any  of  the  laws  prohibiting  the 
traffic  in  any  spirituous,  vinous, 
fermented  or  malt  liquors,  or  of  any  of 
the  gambling  laws  of  the  State,  or  any 
other  state  of  the  United  States,  or  has 

a  felony  conviction  preceding  the  date 
of  his/her  application  for  a  license,  or 
any  of  the  laws  commonly  called 
"prohibition  laws,"  or  had  any  permit 
or  license  to  sell  any  intoxicating 
liquors  revoked  in  any  county  of  this 
State  and  that  at  the  time  of  his/her 
application  for  a  license,  he/she  is  not 
the  holder  of  a  retail  liquor  dealer's 
permit  or  license  from  the  United  States 
Government  to  engage  in  the  sale  of 
intoxicating  liquor 

(4)  Processing  of  Application.  The 
Liquor  Control  Board  shall  receive  and 
process  applications  and  related 
matters.  AU  actions  by  the  Liquor 


Control  Board  shall  be  by  majority  vote. 
A  quorum  of  the  Liquor  Control  Board 
is  that  number  of  members  set  forth  in 
Article  III,  paragraph  (6)  of  this 
Ordinance.  The  Liquor  Control  Board 
may,  by  resolution,  authorize  a  staff 
representative  to  issue  licenses  for  the 
sale  of  liquor  and  beer  products. 

(5)  Issuance  of  License.  The  Liquor 
Control  Board  may  issue  a  license  if  it 
believes  that  such  issuance  is  in  the  best 
interests  of  the  Comanche  Indian  Tribe. 
The  purpose  of  this  Ordinance  is  to 
permit  liquor  sales  and  consimiption  at 
facilities  located  on  designated 
Comanche  Country  lands.  Issuance  of  a 
license  for  any  other  purposes  will  not 
be  considered  to  be  in  the  best  interests 
of  the  Comanche  Indian  Tribe. 

(6)  Period  of  License.  Each  license 
shall  be  issued  for  a  period  not  to 
exceed  one  (1)  year  from  the  date  of 
issuance. 

(7)  Renewal  of  License.  A  licensee 
may  renew  its  license  if  the  licensee  has 
complied  in  full  with  this  Ordinance; 
provided  however,  that  the  Liquor 
Control  Board  may  refuse  to  renew  a 
license  if  it  finds  tiiat  doing  so  would 
not  be  in  the  best  interests  of  health  and 
safety  of  the  Comanche  Indian  Tribe. 

(8)  Revocation  of  License.  The  Liquor 
Control  Board  may  suspend  or  revoke  a 
license  due  to  one  or  more  violations  of 
this  Ordinance  upon  notice  and  hearing 
at  which  the  licensee  is  given  an 
opportunity  to  respond  to  any  charges 
against  it  and  to  demonstrate  why  the 
license  should  not  be  suspended  or 
revoked. 

(9)  Hearings.  Within  fifteen  (15)  days 
after  a  licensee  is  mailed  vmtten  notice 
of  a  proposed  suspension  or  revocation 
of  the  license,  of  the  imposition  of  fines 
or  of  other  adverse  action  proposed  by 
the  Liquor  Control  Board  under  this 
Ordinance,  the  licensee  may  deliver  to 
the  Liquor  Control  Board  a  written 
request  for  a  hearing  on  whether  the 
proposed  action  should  be  taken.  A 
hearing  on  the  issues  shall  be  held 
before  a  person  or  persons  appointed  by 
the  Liquor  Control  Board  and  a  written 
decision  will  be  issued.  Such  decisions 
will  be  considered  final  unless  an 
appeal  is  filed  with  the  Tribal  Court 
within  fifteen  (15)  calendar  days  of  the 
date  of  mailing  the  decision  to  the 
licensee.  The  Tribal  Court  will  then 
conduct  a  hearing  and  wiU  issue  an 
order,  which  is  final  with  no  further 
right  of  appeal.  All  proceedings 
conducted  under  all  sections  of  this 
Ordinance  shall  be  in  accord  with  due 
process  of  law. 

(10)  Non-transferability  of  Licenses. 
Licenses  issued  by  the  Liquor  Control 
Board  shall  not  be  transferable  and  may 


only  be  utilized  by  the  person  or  entity 
in  whose  name  it  is  issued. 

Article  VII.  Taxes 

(1)  Sales  Tax.  The  Liquor  Control 
Board  shall  have  the  authority,  as  may 
subsequently  be  specified  under  tribal 
law,  to  collect  tax  on  each  retail  sale  of 
alcoholic  beverages  within  Comanche 
Indian  Coimtry  based  upon  a  percent  of 
the  retail  sale  price.  All  taxes  bom  the 
sale  of  alcoholic  beverages  within 
Comanche  Indian  Country  shall  be 
deposited  in  the  General  Treasury  of  the 
Comanche  Indian  Tribe. 

(2)  Taxes  Due.  All  taxes  for  the  sale 
of  liquor  and  alcoholic  beverages  within 
Comanche  Indian  Country  are  due  on  or 
before  the  15th  day  of  the  month 
following  the  end  of  the  calendar 
quarter  for  which  the  taxes  are  due. 

(3)  Delinquent  Taxes.  Past  due  taxes 
shall  accrue  interest  at  2%  per  month. 

(4)  Reports.  Along  with  payment  of 
the  taxes  imposed  herein,  the  taxpayers 
shall  submit,  in  the  form  specified  by 
the  Liquor  Control  Board,  a  quarterly 
accounting  of  all  income  from  the  sale 
or  distribution  of  liquor,  as  well  as  for 
the  taxes  collected. 

(5)  Audit.  As  a  condition  of  obtaining 
a  license,  an  applicant  must  agree  to  the 
review  or  audit  of  its  books  and  records 
relating  to  the  sale  of  liquor  and 
alcoholic  beverages  within  Comanche 
Indian  Coimtry.  Said  review  or  audit 
may  be  done  periodically,  or  when 
deemed  necessary  by  the  Tribe,  to  verify 
the  accuracy  of  reports. 

Article  V7Z7.  Rules,  Regulations  and 
Enforcement 

(1)  In  any  proceeding  under  this 
ordinance,  conviction  of  one  unlawful 
sale  or  distribution  of  liquor  shall 
establish  prima  fade  intent  of 
imlawfuUy  keeping  liquor  for  sale, 
selling  liquor  or  distributing  liquor  in 
violation  of  this  ordinance. 

(2)  Any  person  who  shall  in  any 
manner  sell  or  offer  for  sale  or 
distribution  or  transport  liquor  in 
violation  of  this  Ordinance  shall  be 
subject  to  civil  damages  assessed  by  the 
Liquor  Control  Board. 

(3)  Any  person  within  the  boundaries 
of  Comanche  Indian  Country  who  buys 
liquor  from  any  person  other  than  a 
properly  licensed  facility  shall  be  guilty 
of  a  violation  of  this  ordinance. 

(4)  Any  person  who  keeps  or 
possesses  liquor  upon  his  person  or  in 
any  place  or  on  premises  conducted  or 
maintained  by  his  principal  or  agent 
with  the  intent  to  sell  or  distribute  it 
contrary  to  the  provisions  of  this 
Article,  shall  be  guilty  of  a  violation  of 
this  Ordinance. 
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(5)  Any  person  who  knowingly  sells 
liquor  to  a  person  imder  the  influence 
of  liquor  shall  be  guilty  of  a  violation  of 
this  Ordinance. 

(6)  Any  person  engaged  wholly  or  in 
part  in  the  business  of  carrying 
passengers  for  hire,  and  every  agent, 
servant,  or  employee  of  such  person, 
who  shall  knowingly  permit  any  person 
to  drink  liquor  in  any  public 
conveyance  shall  be  guilty  of  an  offmse. 
Any  person  who  shall  drink  liquor  in  a 
public  conveyance  shall  be  gxiilty  of  a 
violation  of  this  Ordinance. 

(7)  No  person  under  the  age  of  twenty- 
one  (21)  years  shall  consume,  acquire  or 
have  in  his  possession  any  liquor  or 
alcoholic  beverage.  No  person  shall 
permit  any  other  person  imder  the  age 
of  twenty-one  (21)  years  to  consume 
liquor  on  his  premises  or  any  premises 
under  his  control.  Any  person  violating 
this  prohibition  shall  be  guilty  of  a 
separate  violation  of  this  Ordinance  for 
each  and  every  drink  so  consumed. 

(8)  Any  person  wcho  shall  sell  or 
provide  any  liquor  to  any  person  imder 
the  age  of  twenty-one  (21)  years  shall  be 
guilty  of  a  violation  of  this  Ordinance 
for  each  sale  or  drink  provided. 

(9)  Any  person  who  transfers  in  any 
manner  an  identification  of  age  to  a 
person  under  the  age  of  twenty-one  (21) 
years  for  the  purpose  of  permitting  such 
person  to  obtain  liquor  shall  be  guilty  of 
an  offense:  provideKl,  that  corroborative 
testimony  of  a  witness  other  than  the 
imderage  person  shall  be  a  requirement 
of  finding  a  violation  of  this  Ordinance. 

(10)  Any  person  who  attempts  to 
purchase  an  alcoholic  beverage  through 
the  use  of  false  or  altered  identification 
that  falsely  purports  to  show  the 
individual  to  be  over  the  age  of  twenty- 
one  (21)  years  shall  be  guilty  of  violating 
this  Ordinance. 

(11)  Any  person  guilty  of  violation  of 
this  Ordinance  shall  be  liable  to  pay  the 
Comanche  Indian  Tribe  the  amount  of 
$1,000  per  violation  as  civil  damages  to 
defray  the  Tribe's  cost  of  enforcement  oS. 
this  Ordinance. 

(12)  When  requested  by  the  provider 
of  liquor,  any  person  shall  be  required 
to  present  official  documentation  of  the 
bearer's  age.  signature  and  photogr^h. 
Official  documentation  includes  one  of 
the  following: 

(a)  Driver's  license  or  identification 
card  issued  by  any  state  department  of 
motor  vehicles; 

(b)  United  States  Active  Duty  Military 
identification  card;  or 

(c)  Passport. 

(13)  The  consumption  or  possession 
of  liquor  on  premises  where  such 
consumption  or  possession  is  contrary 
to  the  terms  of  this  Ordinance  will 
result  in  a  declaration  that  such  liquor 


is  contraband.  Any  tribal  agent, 
employee  or  officer  who  is  authorized 
by  the  Liquor  Control  Board  to  enforce 
this  Ordinance  shall  seize  all 
contraband  and  preserve  it  in 
accordance  with  provisions  established 
for  the  preservation  of  impoimded 
property. 

Upon  being  found  in  violation  of  the 
ordinance,  the  party  owning  or  in 
control  of  the  premises  where 
contraband  is  found  shall  forfeit  all 
right,  tide  and  interest  in  the  items 
seized  which  shall  become  the  property 
of  the  Comandie  Indian  Tribe. 

Article  DC.  Abatement 

(1)  Any  room,  house,  building, 
vehide,  structure,  or  other  place  where 
liquor  is  sold,  manufactured,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  in  violation  of  the 
provisions  of  this  Ordinance  or  of  any 
other  tribal  law  relating  to  the 
manufacture,  importation, 
transportation,  possession,  distribution 
and  sale  of  liquor,  and  all  property  kept 
in  and  used  in  maintaining  such  place, 
is  hereby  declared  a  nuisance. 

(2)  The  Chairman  of  the  Liquor 
Control  Board  or,  if  the  Chairman  fails 
or  refuses  to  do  so,  by  a  majority  vote, 
the  Liquor  Control  Board  shall  institute 
and  maintain  an  action  in  the  Tribal 
Court  in  the  name  of  the  Comanche 
Indian  Tribe  to  abate  and  perpetually 
enjoin  any  nuisance  dedared  imder  this 
Article.  In  addition  to  the  other 
remedies  at  tribal  law.  the  Tribal  Court 
may  also  order  the  room,  house, 
building,  vehide,  structure,  or  place 
dosedfor  a  period  of  one  (1)  year  or 
until  the  owner,  lessee,  tenant,  or 
occupant  thereof  shall  give  bond  or 
suffident  sum  from  $1,000  to  $15,000, 
depending  upon  the  severity  of  past 
offenses,  me  risk  of  offenses  in  die 
future,  and  any  other  appropriate 
criteria,  payable  to  the  iVibe  and 
conditioned  that  liquor  will  not  be 
thereafter  manufactured,  kept,  sold, 
bartered,  exchanged,  given  away, 
frimished.  or  otherwise  disposed  of  in 
violation  of  the  provisions  of  this 
Ordinance  or  of  any  other  applicable 
tribal  laws.  If  any  conditions  of  the  bond 
be  violated,  the  bond  may  be  applied  to 
satisfy  any  amounts  due  to  the  Tribe 
imder  this  Ordinance. 

(3)  In  all  cases  whne  any  person  has 
been  found  in  violation  of  this 
Ordinance  relating  to  the  manufacture, 
importation,  transportation,  possession, 
distribution,  and  sale  of  liquor,  an 
action  may  be  brought  to  abate  as  a 
nuisance  any  real  estate  or  other 
property  involved  in  the  violation  of  the 
Ordinance  and  violation  of  this 
Ordinance  shall  be  prima  fade  evidence 


that  the  room,  house,  vehicle,  building, 
structure,  or  place  against  which  such 
action  is  brought  is  a  public  nuisance. 

Article  X.  Revenue 

Revenue  provided  for  under  this 
Ordinance,  from  whatever  source,  shall 
be  exftended  for  administrative  costs 
incuired  in  the  enforcement  of  this 
Ordinance.  Excess  funds  shall  be  subjed 
to  appropriation  by  the  Business 
Committee  for  essential  and  sodal 
services. 

Article  XI.  Severability  and  Effective 
Date 

(1)  If  any  provision  imder  this 
Ordinance  is  determined  by  court 
review  to  be  invalid,  such  determination 
shall  not  be  held  to  render  ineffectual 
the  remaining  portions  of  this 
Ordinance  or  to  render  such  provisions 
inapplicable  to  other  persons  or 
circumstances. 

(2)  This  Ordinance  shall  be  effisctive 
on  such  date  as  the  Secretary  of  the 
Interior  certifies  this  Ordinance  and 
publishes  the  same  in  the  Federal 


RMlator. 
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(3)  Any  and  all  previous  liquor  ' 
control  enactments  of  the  Business 
Committee  which  are  inconsistent  with 
this  Ordinance  are  hereby  rescinded. 

Article  Xn.  Amendment  and 
Construction 

(1)  This  Ordinance  may  only  be 
amended  by  vote  of  the  Comanche 
Business  Committee. 

(2)  Nothing  in  this  Ordinance  shall  be 
construed  to  diminish  or  impair  in  any 
way  the  rights  or  sovereign  powers  of 
the  Comanche  Indian  Tribe  or  its  tribal 
government. 

(FR  Doc.  01-26839  Filed  10-24-01:  8:45  am] 


DEPARmENT  OF  THE  INTERIOR 
DufMU  of  Indtan  AfWra 

Indtan  uMMnQ 

agency:  Bureau  of  Indian  Affairs. 

Intwior. 

ACTION:  Notice  of  approved 

amendments  to  a  Tribal-State  Compad. 

summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  R^[ulatory  Ad  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  IH 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
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Amendments  between  the  Standing 
Rock  Sioux  Tribe  and  the  State  of  South 
Dakota,  which  was  executed  on  August 
30.2001. 

DATES:  This  action  is  effective  October 
25, 2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs.  Washington,  DC  20240, 
(202) 319-4066. 

Dated:  October  12,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  01-26877  Filed  10-24-01;  8:45  am] 

aiUMQ  COOe  431(MB-M 


DEPARTMENT  OF  THE  INTERIOR 

NaHonai  Park  Servica      j 

National  Ragiatar  of  HIatoric  Placaa, 
NoUca  on  NHL  Boundariaa 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specified  boundary  was  identified  at 
the  time  of  designation  and  therefore  are 
without  a  clear  delineation  of  the 
property  involved. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  65,  the  National  Park  Service 
notifies  owners,  public  officials  and 
other  interested  parties  and  gives  them 
an  opportunity  to  comment  on  the 
proposed  boundary  docimientation. 

Comments  on  the  proposed 
documentation  for  the  National  Historic 
Landmark  listed  below  and  the 
boundaries  it  defines  will  be  received 
for  60  days  from  the  date  of  this  notice. 
Please  address  comments  to  Carol  D. 
Shull,  Chief  of  the  National  Historic 
landmarks  Survey  and  Keeper  of  the 
National  Register  of  Historic  Places, 
National  Register,  History  and 
Education,  National  Park  Service,  1849 
C  Street,  NW,  Suite  NC  400, 
Washington,  DC  20240,  Attention:  Sarah 

Pope  (e-mail:  sarah pope@nps.gov). 

Copies  of  the  documentation,  including 
maps,  may  be  obtained  from  that  same 
office. 

Grant-Kohrs  Ranch  National  Historic 
Landmark,  Deer  Lodge,  Powell 
Coimty.  Montana.  Designated  a 
Landmark  on  December  19, 1960. 

Carol  0.  ShuU, 

Chief  of  the  National  Historic  Landmarks 
Survey  and  Keeper  of  the  National  Register 
of  Historic  Places,  National  Register,  History 
and  Education. 

(FR  Doc.  01-26887  Filed  10-24-01;  8:45  am) 

■UMO  COOC  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

National  Ragiatar  of  Hiatoric  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  29,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
November  9,  2001. 

Beth  L.  Savage, 

Acting  Keeper  of  the  National  Register  Of 
Historic  Places. 

CALIFORNIA 

San  Francusco  County 

New  Mission  Theater,  2550  Mission  St..  San 
Francisco,  01001206 

COLORADO 

Montezuma  County 

Mitchell  Springs  Archeological  Site,  (Great 
Pueblo  Period  of  the  McElmo  Drainage 
Unit  MPS)  7755  Road  25,  Cortez. 
01001207 

FLORIDA 

Polk  County 

Baynard,  Ephriam  M.,  House,  208  W.  Lake 
Ave..  Aubumdale,  01001208 

LOUISIANA 

East  Feliciana  Parish 

Heyman — Stewart  House.  10943  Bank  St., 
Clinton.  01001211 

Ouachita  Parish 

Key— Mize  House.  118  Copley  St..  West 
Monroe.  01001212 

St  Mary  Parish 

Lancon.  Hilaire.  House.  3934  Irish  Bend  Rd.. 
Franklin,  01001210 

Vernon  Parish 

Ferguson,  G.R.,  Sr.  House,  406  N.  6th  St., 
Leesville.  01001209 

MARYLAND 

Baltiniore  Independent  City       , 

Franklintown  Historic  District.  5100-5201  N. 

Franklintown  Rd.;1707-1809  N.  Forest 

Park  Ave.,  5100  Hamilton  Ave..  5100 

Fredwall  Ave.,  Baltimore  (Independent 

City),  01001214 
South  Central  Avenue  Historic  District. 

Approx.  8  biks.  centering  Central  Ave. 

Bet.  Pratt  and  Fleet  Sts..  Baltimore. 

01001213 


MASSACHUSETTS 
Middlesex  County 

West  Main  Street  Historic  District.  West 

Main.  Pleasant.  Winthrop  and  Witherbee 
Sts.,  Marlborough,  01001215 

MICHIGAN 

Allegan  County 

Navigation  Structures  at  Saugatuck  Harbor, 
West  End  of  Riverside  Dr..  Saugatuck, 
01001216 

SOUTH  DAKOTA 

Brookings  County 

Sexauer  Seed  Company  Historic  District, 
Roughly  bounded  by  Main  Ave.,  DM  & 
E  RR  tracks,  2nd  St.,  and  6th  Ave.. 
Brookings,  01001225 

Clay  County 

Prentis  Park.  (Federal  Relief  Construction  in 
South  Dakota  MPS)  Plum  and  Main  Sts.. 
Vermillion,  01001218 

South  Dakota  Department  of  Trans.  Br.  No. 
14-130-176,  (Historic  Bridges  in  South 
Dakota  MPS)  Local  Rd.  over  Vermillion 
R.,  Vermillion.  01061220 

South  Dakota  Department  of  Trans.  Br.  No. 
14-133-170,  (Historic  Bridges  in  South 
Dakota  MPS)  Local  Rd.  over  Vermillion 
R..  Vermillion.  01001222 

Codington  County 

Jones.  Mabel  and  David.  House.  425  N  Park, 
Watertown,  01001221 

Dewey  County 

Forest  City  Bridge,  (Historic  Bridges  in  South 
Dakota  MPS)  US  trunk  212,  La  Plant. 
01001217 

Minnehaha  County 

Berg  and  Estensen  Store,  110  Zeliff  Ave., 
Sherman,  01001224 

Moody  County 

Ward  Hall.  Main  St..  Ward.  01001223 
Spink  County 

Spink  County  Courthouse.  (Coimty 

Courthouses  of  South  Dakota  MPS)  210 
E.  Seventh  Ave..  Redfield.  01001219 

VERMONT 

Chittenden  County 

Butler,  Resell.  House.  6  Carmichael  St., 
Essex.  01001226 

Washington  County 

Waitsfield  Conunon  Historic  District.  Joslin 
Hill  Rd,  North  Rd..  East  Rd..  and 
Common  Rd..  Waitsfield.  01001227 

Windsor  County 

Jericho  Rural  Historic  District,  Jericho  St.. 
Jericho  Rd.,  Wallace  Rd..  Sugartop  Rd., 
Joshua  Rd.,  Hartford.  01001228 
A  request  for  Removal  has  made  for  the 

following  resource: 

SOUTH  DAKOTA 
Lawrence  County 

Selbie  Building.  1101  Meade  St..  Whitewood 
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86003013 
[FR  Doc.  01-26888  Filed  10-24-01;  8:45  am] 
BUJNG  COOE  4310-70-r 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvlca 

National  Ragiatar  of  HIatoric  Placaa; 
Notification  of  Ponding  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  1,  2001. 

Pursuant  to  section  60.13  of  36  CFR 
Pari  60  written  comments  concerning 
the  significance  of  these  properties 
imder  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW.,  NC400.  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  November  9,  2001. 

Beth  M.  Boland, 

Acting  Keeper  of  the  National  Register. 

ARKANSAS 
Woodruff  County 

Jess  Norman  Post  166  American  Legion  Hut. 
222  S.  First  St.,  Augusta,  01001100 

CALIFORNIA 

San  Bernardino  County 

Goff  Schoolhouse,  37198  Lanfair  Rd..  Goffs. 
01001102 

San  Francisco  County 

Fuller  Company  Glass  Warehouse.  50  Green 

St..  San  Francisco.  01001101 
Long  Syrup  Refinery.  2701  Sixteenth  St.,  San 

Francisco,  01001103 

CCHiORADO 

El  Paso  County 

Cottonwood  Creek  Bridge.  On  Vincent  Dr. 
over  Cottonwood  Creek..  Colorado 
Springs.  01001104 

Jefferson  County 

Barnes — Peery  House.  622  Water  St..  Golden. 
01001105 

Montrose  County 

Shavano  Valley  Rock  Art  Site.  Address 
Restricted,  Montrose,  01001106 

FLORIDA 

Jeffsrson  County 

Bethel  School.  Cty  Rd.  149.  Monticello. 
01001084 

Nassau  County 

Hippard  House.  5406  Ervin  St.,  American 
Beach.  01001087 

Polk  County 

North  Avenue  Historic  District.  100  Blk.  of 
North  Ave..  Lake  Wales.  01001086 


St.  Johns  County 

Sanchez  Farmstead.  7270  Old  State  Rd.  207, 
Elkton,  01001083 

St.  Lucie  County 

Arcade  Building.  101  US  1.  N.  Fort  Pierce. 
01001085 

Wakulla  County 

Sopchoppy  School,  164  Yellow  Jacket  Ave., 
Sopchoppy. 01001088 

GEORGIA 

Chatham  County 

Gordonston  Historic  District,  Roughly 

bounded  by  Skidaway  Rd.,  Coebel  Ave.. 
Gwinnett  St.  and  Pennsylvania  Ave., 
Savannah. 01001107 

IOWA 

Woodbury  County 

Alhambra  Apartments,  801  8th  St.,  Sioux 
City.  01001089 

KANSAS 

Atchison  County 

Atchinson  Santa  Fe  Freight  Depot.  (Railroad 
Resources  of  Kansas  MPS)  200  S.  Tenth 
St.,  Atchison.  01001090 

aay  County 

Auld  Stone  Bam.  255  Utah  Rd..  Wakefield. 
01001108 

Harvey  County 

Halstead  Santa  Fe  Depot,  (Railroad  Resources 
of  Kansas  MPS)  116  E.  First'St..  Halstead. 
01001094 

Kingman  County 

Kingman  Santa  Fe  Depot.  (Railroad 
Resources  of  Kansas  MPS)  201  East 
Sherman,  Kingman.  01001091 

Morris  County 

Council  Grove  Missouri.  Kansas  and  Texas 
Depot.  (Railroad  Resources  of  Kansas 
MPS)  512  E.  Main  St..  Council  Grove, 
01001092 

Osimnie  County 

Downs  Missoiui  Pacific  Depot,  (Railroad 
Resources  of  Kansas  NO'S)  710  Railroad 
St.,  Donras,  01001093 

MISSOURI 

Greene  County 

Benton  Avenue  AME  Church,  830  N.  Benton 
Ave..  Springfield.  01001109 

NORTH  CAROLINA 

Martin  County 

Williamston  Historic  District,  Roughly 

bounded  by  Franklin.  Harrell,  Williams. 
South  Haughton.  North  Railroad. 
Roberson.  and  White  Sts..  Williamston. 
01001095 

Northampton  County 

Holoman — Outland  House,  Address 
Restricted.  Rich  Square.  01001114 

Pender  County 

Ashe.  Gov.  Samuel.  Grave,  Farm  Ln..  from  S 
side  of  NC  1411,0.7  mi.  E  of  crossing  of 


Pike  Creek,  Rocky  Point,  01001096 
Pitt  County 

Oakmont,  2909  S.  Memorial  Dr.,  Greenville, 
01001115 

Rutherford  County 

Watson,  T.  Max,  House.  297  E.  Main  St.. 
Forest  City.  01001110 

Transylvania  County 

Brombacher,  Max  and  Claire.  House.  571  E. 
Main  St.,  Brevard.  01001111 

Wake  County 

North  Carolina  Agricultural  Experiment 
Station  Cottage,  2714  Vanderbilt  Ave.. 
Raleigh,  01001112 

Sunnyside.  (Wake  County  MPS)  210  S.  Selma 
Rd..  Wendell.  01001113 

OKLAHOMA 

Carter  County 

Lake  Murray  State  Park.  1.9  mi.  SE  of  ict.  of 
US  77  and  US  70.  Ardmore,  01001097 

PENNSYLVANIA 

Washington  County 

Monongabela  Cemetery,  Cemetery  Hill  Rd.  at 
Gregg  St..  Monongabela  City.  01001116 

SOUTH  CAROLINA 

Calhoun  County 

Haigler  House,  Winding  Brook  Dr.,  Cameron. 
01001099 

Florence  County 

Mt.  Zion  Rosenwald  School,  5040  Liberty 
Chapel  Rd.,  Florence.  01001098 

(FR  Doc.  01-26889  Filed  10-24-01;  8:45  am] 

■UMQ  COOC  431»-70-r 

DEPARTMENT  OF  THE  INTERK>R 

NatkNUrt  Park  Sarvica 

National  Ragiatar  of  HIatoric  Placaa; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  8,  2001.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  1849  C  St.,  NW., 
NC400  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
November  9,  2001. 

Beth  Savage, 

Acting  Keeper  of  the  National  Register. 

ALASKA 

Nome  Borough — Census  Area 

Teller  Mission  Orphanage,  Jet.  of  Shelman 
Creek  Rd.  and  Mission  St..  Brevig 
Mission.  01001117 
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ARKANSAS  . 

Cleveland  County 

New  Edinburg  Commercial  Historic  District, 
AR  8.  New  Edinburg.  01001118 

COLORADO 

La  Plata  County 

Durango  High  School,  201  B.  12th  St.. 
Durango.  01001119 

Las  Animas  County 

Trinchera  Cave  Archeological  District, 

Address  Restricted,  Trinchera.  01001120 

Logan  County 

Sterling  Public  Library,  210  S.  4th  St.^ 
Sterling,  01001121 

KANSAS 

Douglas  County 

Bailey  Hall,  Jet.  of  Jayhawk  Dr.  and 

Sunflower  Rd.,  Lawrence.  01001122 
Goodrich,  Eugene  F.,  House,  (Lawrence, 

Kansas  MPS),  1711  Massachusetts  St., 

Lawrence,  01001123 
McCurdy,  Witter  S.,  House,  (Lawrence. 

Kansas  MPS),  909  W.  6th  St.,  Lawrence, 

01001124 


Morris  County 

Little  John  Creek  Reserve,  E.  Vz,  Sec.  29,  T 
16  S,  R  9  E,  Council  Grove,  01001125 

Shawnee  County 

Curtis  Junior  High,  316  NW'Grant  St. 
Topeka.  01001126 

Nfississipn 

Wilkinson  County 

Woodviile  Historic  District  Boundary 
Increase  III),  Roughly  bounded  by  Old 
Prentiss  Hwy.,  US  61  and  City  Limits. 
Woodviile,  01001127    , 

MISSOURI 

Green  County 

Walnut  Street  Historic  District  (Boundary 
Decrease),  1 100  and  1000  blks.  of  E.  Elm 
St.,  Springfield,  01001128 

NORTH  CAROLINA  I 

Craven  County 

New  Bern-Battlefield  Site,  US  70  E.,  approx. 
4.5  mi.  SE.  of  New  Bern,  New  Bern, 
01001129 


Forsyth  County 

Winston-Salem  City  Hall,  101  S.  Main  St.. 
Winston-Salem.  01001130 

Gaston  County 

Loray  Mill  Historic  District,  Roughly 

bounded  by  W.  Franklin  Blvd.,  S.  Vance 
and  S.  Trenton  Sts.,  and  W.  6th  Ave.  B, 
Gastonia,  01001131 

Granville  County 

Taylor.  Archibald.  Plantation  House,  5632 
Tabbs  Creek  Rd.,  Oxford.  01001132 

Johnston  County  | 

Clayton  Graded  School  and  Clayton  Grammar 
School — Municipal  Auditorium,  101  and 
111  2nd  St..  Clayton.  01001133 


Martin  County 

Griffin,  W.W.,  Farm,  1871  Wendell  Griffin 
Rd..  Williamston.  01001134 

Hanover  County 

Delgrado  School,  1930  Colwell  Ave., 
Wilmington,  01001135 

OREGON 

Josephine  County 

Allen  Gulch  Mill,  (Upper  Illinois  Valley, 
Oregon  Mining  Resources  MPS)  Approx. 
1  mi.  SE  of  Jet.  of  Waldo  Rd.  and  Waldo 
Lookout  Rd.,  Cave  Junction,  01001148 

Allen  Gulch  Townsite  (Upi>er  Illinois  Valley, 
Oregon  Mining  Resources  MPS)  Approx. 

1  mi.  SE.  of  Jet.  of  Waldo  Rd.  and  Waldo 
Lookout  Rd.,  Cave  Junction,  01001136 

Cameron  Mine,  (Upper  Illinois  Valley, 

Oregon  Mining  Resources  MPS)  Approx. 

2  mi.  S.  of  Jet.  of  Waldo  Rd.  and  Waldo 
Lookout  Rd.,  Cave  Junction,  01001144 

Deep  Gravel  Mine,  (Upper  Illinois  Valley 
Oregon  Mining  Resources  MPS)  Approx. 

1  mi.  N.  of  Jet.  of  Waldo  Rd.  and  BLM 
Rd.  40-8-28,  Cave  Junction,  01001141 

Esterly  Pit.  No.  2— Llano  De  Oro  Mine, 
(Upper  Illinois  Valley,  Oregon  Mining 
Resources  MPS)  Approx.  1.5  mi.  N.  of 
Jet.  of  Waldo  Rd.  and  BLM  Rd.  40-8-28, 
Cave  Junction,  01001145 

Fry  Gulch  Mine,  (Upper  Illinois  Valley, 

Oregon  Mining  Resources  MPS)  Approx. 
.75  mi.  S.  from  Jet.  of  Waldo  Rd.  and 
BLM  Rd.  40-8-28,  Cave  Junction. 
01001143 

High  Gravel  Mine,  (Upper  Illinois  Valley, 
Oregon  Mining  Resources  MPS)  Approx. 
1.3  mi.  S.  of  Jet.  of  Waldo  Rd.  and  Waldo 
Lookout  Rd.,  Cave  Junction,  01001142 

Logan  Cut,  (Upper  Illinois  Valley,  Oregon 
Mining  Resources  MPS)  Historic 
Channel  of  Logan  Cut,  Cave  Junction, 
01001154 

Logan  Drain  Ditches,  (Upper  Illinois  Valley, 
Oregon  Mining  Resources  MPS)  Approx. 

2  mi.  N.  of  Jet.  of  Waldo  Rd.  and  BLM 
Rd.  40-8-28,  Cave  Junction  01001155 

Logan  Wash  Ditch,  (Upper  Illinois  Valley, 
Oregon  Mining  Resources  MPS)  Historic 
Channel  of  Logan  Wash  Ditch,  Cave 
Junction,  01001153 

Middle  Ditch,  (Upper  Illinois  Valley,  Oregon 
Mining  Resources  MPS)  Historic 
Channel  of  Logan-Esterly  Middle  Ditch, 
Cave  Junction.  01001150 

Old  Placer  Mine,  (Upper  Illinois  Valley, 
Oregon  Mining  Resources  MPS)  Approx. 
65  mi.  W.  of  Jet.  of  Rockydale  Rd.  and 
BLM  Rd.  40-8-15,  Cave  JuncUon, 
01001140 

Osgood  Ditch,  (Upper  Illinois  Valley.  Oregon 
Mining  Resources  MPS)  Historic 
Channel  of  Osgood  Ditch,  Cave  Junction, 
01001151 

Plataurica  Mine.  (Upper  Illinois  Valley, 

Oregon  Mining  Resources  MPS)  Approx. 
75  mi.  SE.  of  Jet.  of  Waldo  Rd.  and 
Waldo  Lookout  Rd.,  Cave  Junction, 
01001146 

St.  Patrick's  Roman  Catholic  Cemetery, 
(Upper  Illinois  Valley,  Oregon  Mining 
Resources  MPS)  Approx.  1  mi.  SE.  of  Jet. 
of  Waldo  Rd.  and  Waldo  Lookout  Rd., 
Cave  Junction,  01001137 

Upper  Ditch,  (Upper  Illinois  Valley,  Oregon 


Mining  Resources  MPS)  Historic 

Channel  of  Logan-Esterly  Upper  Ditch, 

Cave  Junction,  01001149 
Waldo  Cemetery,  (Upper  Illinois  Valley, 

Oregon  Mining  Resources  MPS)  Approx. 

5  mi.  SW.  of  Jet.  of  Waldo  Rd.  and  BLM 

Rd.  40-8-28,  Cave  Junction,  01001138 
Waldo  Chinese  Cemetery,  (Upper  Illinois 

Valley,  Oregon  Mining  Resources  MPS) 

Approx.  5  mi.  SW.  of  Jet.  of  Waldo  Rd. 

and  BLM  Rd.  40-6-28,  Cave  Junction,     ^ 

01001139 
Waldo  Mine,  (Upper  Illinois  Valley,  Oregon 

Mining  Resources  MPS)  SW.  of  Jet.  of 

Waldo  Rd.  and  BLM  Rd.  40-8-28,  Cave 

Junction,  01001147 
Wimer  Ditch,  (Upper  Illinois  Valley,  Oregon 

Mining  Resources  MPS)  Historic 

Channel  of  Wimer  Ditch,  Cave  Junction, 

01001152 

RHODE  ISLAND 
Kent  County 

Massie  Wireless  Station,  1300  Frenchtown 
Rd.,  East  Greenwich,  01001157 

Newport  County 

Fort  Hamilton  Historic  District,  (Lighthouses 
of  Rhode  Island  TR)  Rose  Island, 
Newport,  01001158 

Washington  County 

Hygeia  House,  (New  Shoreham  (Block 

Island),  Rhode  Island  MPS)  Beach  Ave., 
New  Shoreham,  01001156 

SOUTH  CAROLINA 

Cherokee  County 

Magness-Humphries  House,  101  Grassy  Pond 
Rd.,Gaffney,  01001159 

Pickens  County 

Griffin-Christopher  House,  208  Aim  St.. 

Pickens,  01001160 
Stribling,  J.C,  Bam,  220  Issaqueena  Tr., 

Clemson,  01001161 

WASHINGTON 
San  Juan  County 

Tacoma  Building,  1015-1021  A  St.,  Tacoma. 
01001162 
A  request  for  removal  has  been  made  for 
the  following: 

ARKANSAS 

Crawrfbrd  County 

Mountainburg  High  School  (Public  Schools 
in  the  Ozarks  MPS)  AR  71, 
Mountainburg,  92001216 

(FR  Doc.  01-26890  Filed  10-24-01;  8:45  am] 
BILLMG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting 
in  the  National  Register  were  received 


Federal  Register /Vol.  66,  No.  207  /  Thursday,  October  25,  2001 /Notices 


54029 


by  the  National  Park  Service  before 
September  15,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  signiiicance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
November  9,  2001. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register. 

ALABAMA 
Covington  County 

Opp  Commercial  Historic  District,  Roughly 
bounded  by  Covington  Ave.,  Hart,  Main, 
Whaley  and  College  Sts.,  Opp,  01001164 

Jefferson  County 

Norwood  Boulevard  Historic  District,  2800- 
3624  Norwood  Blvd.,  Birmingham, 
01001166 

Madison  County 

Lowry  House,  1205  Kildare  Ave.,  Huntsville, 
01001165 

Montgomery  County 

Cleveland  Court  Apartments  620-638,  620- 
638  Cleveland  Ct.,  Montgomery, 
01001167 

Shelby  County 

Chancellor  House,  51  Qiancellor  Ferry  Rd., 
Harpersville,  01001166 

St.  Qair  County 

Pell  City  Dovimtown  Historic  District,  1900- 
2111  Cogwell  Ave.,  2008  1st  Ave.  S.,  8 
N.  21st  St.,  10  S.  20th  St.,  Pell  City, 
01001169 

Tuscaloosa.  County 

Druid  City  Historic  District  (Boundary 

increase),  3,4,5,6,7,8,10,11  College  Park, 
711-721  Queen  City  Ave.,  Tuscaloosa, 
01001170 

Wilcox  County 

Prairie  Mission,  V«  mi.  SE.  of  Jet.  of  AL  28 
and  McCall  Rd.,  Catherine.  01001171 

ARIZONA 

Maricopa  County 

Tubercular  Cabin,  6140  Skyline  Dr.,  Cave 
Creek,  01001172 

Pima  County 

Indian  House  Conmiunity  Residential 
Historic  District,  Roughly  bounded  by 
5th  St.,  E.  Wash,  Kane  Estates,  and 
Sahara  St.,  Tucson,  01001173 

ARKANSAS 

Miniarippi  County 

Biutiette  School  Complex  Historic  District, 
153  E.  Park  Ln.,  Burdette,  01001174 

Three  States  Lumber  Company  Mill 

Powerhouse,  Old  Mill  Rd.,  Burdette, 
01001175 

Tompkins,  Chris,  House,  144  South  Oak  Dr., 


Burdette,  01001176 
United  States  Highway  61  Arch,  (Arkansas 
Highway  History  and  Architecture  MPS) 
US  61,  Blytheville.  01001177 

CALIFORNIA 

Riverside  County 

Estudillo  Mansion,  ISO  S.  Dillon,  San  Jacinto. 
01001178 

San  Francisco  County 

Lee,  Don,  Building,  1000  Van  Ness  Ave.,  San 
Francisco,  01001179 

FLORIDA 

Sarasota  County 

Southwick — ^Harmon  House,  1830  Lincoln 
Dr.,  Sarasota,  01001180 

GEORGLV 

Union  County 

Rabum— Casteel  House,  US  129, 4  ini.  N.  of 
Blairsville,  Blairsville,  01001181 

MARYLAND 

Baltimore  Independmt  City 

Tuscany-Canterbury  Historic  District, 
Roughly  bounded  by  Charles  St., 
University  Pkwy..  Stony  Run,  and 
Warrenton  Rd.,  Baltimore,  01001182 

Washington  County 

Keedysville  Historic  District.  Along  Main  St.. 

Keedysville.  01001183 
Williamsport  Historic  District,  Roughly 

bounded  by  C  and  O  Canal, 

Conococheague  Cr.,  Springfield  Ln.,and 

W.  Frederick  St.,  William^rart. 

01001184 

MASSAOIUSETTS 
Worcester  County 

North  Brookfield  Town  House,  185  N.  Main 
St..  North  Brookfield.  01001185 

Old  Douglas  Center  Historic  District.  Roughly 
bounded  by  Church.  Common,  Main, 
NW  Main,  SW  Main  and  Webster  Sts.. 
Douglas,  01001186 

NORTH  CARCMJNA 

Oruige  County 

Montrose,  320  St  Mary's  Rd.,  Hillsborough, 
01001187 

NORTH  DAKOTA 

Boriei^  County 

Downtown  Bismarck  Historic  District, 
Roughly  bounded  by  Broadway  and 
Thayer  Aves.,  Sth  St.,  Burlington  and 
Santa  Fe  RR  corridor,  Washington  and 
2nd  Sts.,  Bismarck.  01001188 

[FR  Doc.  01-26891  Filed  10-24-01;  8:45  am] 

I  COOK  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Psftding  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  22,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW.. 
NC400,  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
November  9,  2001. 

Carol  D.  ShuU, 

Keeperofthe  National  Register  of  Historic 
Places. 

ARIZONA 

Maricopa  County 

Cavness,  William  Edward,  House,  606  N.  4th 
Ave.,  Phoenix.  01001191 

ARKANSAS 

Bradley  County 

Blankinship  Motor  Company  Building. 
(Arkanisas  Highway  History  and 
Architecture  MPS)  120  E.  Cypress  St.. 
Warren,  01001190 

CALIFORNIA 

Los  Angeles  County 

Congregation  Talmud  Torah  of  Los  Angeles, 
247  N.  Breed  St.,  Los  Angeles.  01001192 

Sacramento  County 

McClatchy.  C.K..  Senior  High  School.  3066 
Freeport  Blvd..  Sacramento,  01001193 

COLORADO 

Morgan  County 

Central  Platoon  School,  411  Clayton  St.. 
Brush,  01001194 

FLORIDA 

Palm  Beach  County 

Boca  Raton  Fire  Engine  No.  1, 100  S.  Ocean 
Blvd..  Boca  Raton,  01001195 

LOUISLANA 

Ascension  Parish 

Jacob  House.  LA  22.  near  I-IO,  Sorrento. 
01001-196 

MARYLAND 

Carroll  CoHBty 

Biggs,  William  and  Catherine,  Farm,  8212 
Sixes  Bridge  Rd.,  Detour,  01001197 

MASSACHUSETTS 

Middlesex  County 

St.  Paul's  Parish  Church,  26  Washington  St.. 
Maiden.  01001199 
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Suffolk  County 

Dorchester  Heights  Historic  District,  Roughly 
a  one  block  area  surrounding  Telegraph 
Hill,  Dorchester,  01001198 

NflSSISSIPPI 

Hiihis  County 

Illinois  Central  Railroad  Depot,  102  Railroad 
Ave.,  Terry,  01001200 

NEW  JERSEY 

Bergen  County 

Bogert — Wilkens  Factory  Site  and  the  Sandy 
Beach  Swim  Club.  Address  Restricted, 
Oakland,  01001201 

SOUTH  CAROLINA 

York  County 

Sharon  Downtown  Historic  District,  York  St. 
and  Woodlawn  Ave.,  Sharon,  01001202 

SOUTH  DAKOTA 

Hanson  County 

Saint  Peter's  Grotto,  24245  Joe  St.,  Farmer. 
01001203 

WASHINGTON 

King  County 

SCHOONER  MARTHA.  10l6  Valley  St.,  Suite 
100.  Seattle,  01001205 

Spokane  County 

Fairmont  Hotel,  (Single  Room  Occupancy 
Hotels  in  Central  Business  District  of 
Spokane  MPS)  315  W.  Riverside  Ave., 
314  W.  Sprague  Ave.,  Spokane, 


01001204 
WEST  VIRGINIA 
Jeflierson  County 

St.  George's  Chapel,  N.  side  VA  51,  about  2 
mi.  W.  of  Charles  Town,  Charles  Town, 
01001189 

[FR  Doc.  01-26892  Filed  10-24-01;  8:45  am] 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Official  Trail  Marker  for  the  Potomac 
Heritage  Natk>nal  Scenk:  Trail 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Official  Insignia,  Designation. 

Authority:  National  Trails  System  Act,  16 
U.S.C.  124(a)  and  1246(c)  and  Protection  of 
Official  Badges.  Insignia,  etc.  in  18  U.S.C. 
701. 

SUMMARY:  This  notice  issues  the  official 
trail  market  insignia  of  the  Potomac 
Heritage  Nationad  Scenic  Trail.  The 
insignia  for  this  trail  was  completed 
June  2001.  This  publication 
accompUshes  the  official  designation  of 
the  insignia  now  in  use  by  the  National 
Park  Service. 
SUPPLEMENTARY  INFORMATKNI:  The 

primary  author  of  this  document  is 


Donald  E.  Briggs,  Superintendent, 
Potomac  Heritage  National  Scenic  Trail 

The  insignia  depicted  below  is 
prescribed  as  the  official  trail  market 
logo  for  the  Potomac  Heritage  National 
Scenic  Trail,  administered  by  the 
National  Park  Service.  Authorization  for 
use  of  this  trail  marker  is  controlled  by 
the  administrator  of  the  Trail. 

In  making  this  prescription,  notice  is 
hereby  given  that  whoever 
manufactures,  sells,  or  possesses  this 
insignia  or  any  colorable  imitation 
thereof,  or  photographs  or  prints  or  in 
any  other  manner  makes  or  executes  any 
engraving,  photograph  or  print,  or 
impression  in  the  likeness  of  this 
insignia,  or  any  colorable  imitation 
thereof,  without  written  authorization 
from  the  United  States  Department  of 
the  Interior  is  subject  to  the  penalty 
provisions  of  section  701  of  Title  18  of 
the  United  States  Code. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Donald  E.  Briggs,  Superintendent, 
Potomac  Heritage  National  Scenic  Trail, 
National  Park  Service,  Post  Office  Box 
B,  Harpers  Ferry,  WV  25425,  304-535- 
4014. 

Dated:  August  1,2001. 
Donald  E.  Briggs, 

Superintendent,  Potomac  Heritage  National 
Scenic  Trail. 
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[FR  Doc.  01-26893  Filed  10-24-01;  8:45  am] 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Quarteriy  Statue  Report  of  Water 
Service,  Repayment,  and  Other  Water- 
Related  Contract  Negotlationa 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  that  are 
new,  modified,  discontinued,  or 
completed  since  the  last  publication  of 
this  notice  on  August  6,  2001.  The 
March  5,  2001,  notice  should  be  used  as 
a  reference  point  to  identify  changes. 
This  notice  is  one  of  a  variety  of  means 
used  to  inform  the  public  about 
proposed  contractual  actions  for  capital 
recovery  and  management  of  project 
resources  and  facilities.  Additional 
Bureau  of  Reclamation  (Reclamation) 
announcements  of  individual  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  afiiected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  sale  of  surplus  or 
interim  irrigation  water  for  a  term  of  1 
year  or  less.  Either  of  the  contracting 
parties  may  invite  the  public  to  observe 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Simons,  Manager,  Water 
Contracts  and  Repayment  Office,  Bureau 
of  Reclamation,  PO  Box  25007,  Denver, 
Colorado  80225-0007;  telephone  303- 
445-2902. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 


regulations  published  in  52  FR  11954, 
Apr.  13, 1987,  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
deUvery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
pubUshed  in  47  FR  7763,  Feb.  22,  1982, 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  2001.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facihtated  by  adherence  to  the  following 
procediires: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notifx  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the -terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  commenta  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
sunmuuized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 


appropriate  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimnin,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acron3rm  Definitioiu  Used  Herein 

BON — Basis  of  Negotiation 
BCP — Boulder  Canyon  Project 
Reclamation — Bureau  of  Reclamation 
CAP — Central  Arizona  Project 
CUP— Central  Utah  Project 
CVP— Central  Valley  Project 
CRSP— Colorado  River  Storage  Project 
D&MC — Drainage  and  Minor 

Construction 
FR— Federal  Register 
IDD — Irrigation  and  Drainage  District 
ID— Irrigation  District 
M&I — Mtmicipal  and  Industrial 
NEPA — National  Environmental  Policy 

Act 
O&M — Operation  and  Maintenance 
P-SMBP— Pick-Sloan  Missouri  Basin 

Program 
PPR-^»re8ent  Perfected  Right 
RRA — Reclamation  Reform  Act 
R&B — ^RehabiUtation  and  Betterment 
SOD— Safety  of  Dams 
SRPA — Small  Reclamation  Projects  Act 
WCUA — Water  Conservation  and 

Utilization  Act 
WD— Water  District 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road,  Suite  100.  Boise,  Idaho 
83706-1234.  telephone  208-378-5223. 
New  contract  action: 
23.  Roza  ID,  Yakima  Project, 
Washington:  Deferment  contract  for  the 
deferment  of  the  District's  2001 
construction  obligation  under  the 
Drought  Act  of  1959. 
Modified  contract  action: 
14.  Farmer's  and  Buck  and  Jones 
Ditch  Associations  or  the  Applegate 
Irrigation  Corporation,  Rogue  River 
Basin  Project,  Oregon:  Long-term 
irrigation  water  service  contract  for 
provision  of  up  to  4,475  acre-feet  of 
stored  water  from  Applegate  Reservoir 
(a  Corps  of  Engineers'  project)  in 
exchange  for  the  assignment  of  Little 
Applegate  River  natural  flow  rights  to 
Reclamation  for  instream  flow  use. 
Contract  may  be  executed  with 
Applegate  Irrigation  Corporation 
representing  and  comprising  the 
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participating  members  of  the  Ditch 
Associations. 


Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-978-5250. 
Modified  contract  action: 
13.  Santa  Barbara  County  Water 
Agency,  Cachuma  Operations  and 
Maintenance  Board  (as  acknowledged 
by  the  Santa  Barbara  County  Water 
Agency),  Cachuma  Project,  California: 
Temporary  interim  contract  (not  to 
exceed  1  year)  to  transfer  responsibility 
of  certain  Cachuma  Project  facilities  to 
member  units. 
Completed  contract  actions: 
15.  East  Bay  Municipal  Utility 
District,  CVP,  California:  Amendment  to 
long-term  water  service  contract  No.  14- 
06-200-5 183  A  to  change  the  points  of 
diversion  and  adjust  water  quantities. 
The  amended  contract  will  conform  to 
current  Reclamation  law.  Amendatory 
contract  No.  14-06-200-5183A-1  was 
executed  July  20,  2001. 

36.  Monterey  County  Water  Resources 
Agency,  SRPA,  California:  Plroposed 
contract  amendment  to  provide  for 
deferral  of  installments  of  construction 
charges  under  a  SRPA  loan  repayment 
contract.  Amendatory  contract  No.  5- 
07-2O-W1283A  was  executed 
September  5,  2001. 

37.  Monterey  R^onal  Water 
Pollution  Control  Agency,  SRPA. 
California:  Proposed  contract 
amendment  to  provide  for  deferral  of 
installments  of  construction  charges 
under  a  SRPA  loan  repayment  contract. 
Amendatory  contract  No.  5-07-W1284A 
was  executed  September  5,  2001. 

39.  Truckee-Carson  ID,  Newlands 
Project,  Nevada:  Amendment  to  O&M 
contract  No.  7-07-20-X0348  to  include 
mutually  agreed  upon  Consumer  Price 
Index  for  the  current  year  and 
incorporation  of  a  new  Consumer  Price 
Index  as  determined  by  the  Contracting 
Officer  applicable  to  Fallon,  Nevada  (or 
the  nearest  urban  area  in  the  event  that 
such  index  is  not  determined  for  Fallon. 
Nevada).  Amendatory  contract  No.  7- 
07-20-X0348A  was  executed  September 
10, 2001. 


Lower  Colorado  Region 

Bureau  of  Reclamation,  PO  Box  61470 
(Nevada  Highway  and  Park  Street), 
Boulder  City,  Nevada  89006-1470, 
telephone  702-293-8536. 
Modified  contract  action: 
3.  Brooke  Water  Company,  BCP, 
Arizona:  Contract  amendment  for 
additional  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  120  acre-feet  per 
year  for  domestic  uses  as  recommended 


by  the  Arizona  Department  of  Water 
Resources. 
Discontinued  contract  actions: 

54.  City  of  Chandler,  CAP,  Arizona: 
Proposed  amendment  of  CAP  water 
delivery  subcontract  to  delete  provision 
requiring  offsetting  reduction  of 
Chandler's  CAP  water  entitlement  for 
quantities  of  water  received  in  a  direct 
effluent  exchange  with  an  Indian 
community.  This  action  was  combined 
with  item  No.  55  of  the  March  5,  2001, 
report  and  is  now  item  No.  63  as 
published  in  the  August  6,  2001,  report. 

55.  Qty  of  Mesa,  CAP,  Arizona: 
Proposed  amendment  of  CAP  water 
delivwy  subcontract  to  delete  provision 
requiring  offsetting  reduction  of  Mesa's 
CAP  water  entitlement  for  quantities  of 
water  received  in  a  direct  effluent 
exchange  with  an  Indian  community. 
This  action  was  combined  with  item  No. 
54  of  the  March  5,  2001 ,  report  and  is 
now  item  No.  63  as  published  in  the 
August  6,  2001,  report. 

Completed  contract  actions: 

3.  Havasu  Water  Co.,  BCP,  Arizona: 
Contracts  for  additional  Colorado  River 
water  to  entities  located  along  the 
Colorado  Rrver  in  Arizona  for  up  to 
1,420  acre-feet  per  year  for  domestic 
uses  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

23.  Southern  Nevada  Water  Authority, 
Robert  B.  Griffith  Water  Project,  BCP, 
Nevada:  Amend  the  repayment  contract 
to  provide  for  the  incorporation  of  the 
Griffith  Project  into  the  expanded 
Southern  Nevada  Water  System,  funded 
and  built  by  Southern  Nevada  Water 
Authority,  to  facilitate  the  diversion, 
treatment,  and  conveyance  of  additional 
water  out  of  Lake  Mead  for  which  the 
Authority  has  an  existing  entitlement  to 
use. 

37.  Southern  Nevada  Water  Authority, 
Robert  B.  Griffith  Water  Project,  Nevada: 
Title  transfer  of  physical  facilities  with 
interest  in  acquired  lands  and  grant  or 
assignment  of  perpetual  rights  or 
easements  over  Federal  lands. 

41.  BHP  Copper,  Inc.,  CAP,  Arizona: 
Proposed  agreement  and  amendments  to 
CAP  water  delivery  subcontracts  to 
transfer  BHP  Copper's  CAP  water 
allocation  to  the  City  of  Scottsdale, 
Town  of  Carefree,  and  Tonto  Hills 
Utility  Company. 

59.  Yuma  County  Water  Users 
Association,  Colorado  River  Front  Work 
and  Levee  System,  Arizona:  Contract 
providing  for  operation,  maintenance, 
and  replacement  of  drainage  bcilities. 

60.  North  Baja  Pipeline,  BCP,  Arizona: 
Contract  assignment  of  agricultural 
water  from  Jamar  Produce  Corporation 
to  North  Baja  Pipeline. 


Upper  Colomdo  Region: 

Bureau  of  Reclamation,  125  South 
State  Street,  Room  6107.  Salt  Lake  City, 
Utah  84138-1147,  telephone  801-524- 
3691. 

New  contract  actions: 

24.  Provo  River  Water  Users 
Association,  Provo  River  Project,  Utah: 
Contract  to  provide  for  repayment  of 
reimbursable  portion  of  construction 
costs  of  SOD  modifications  to  Deer 
Creek  Dam. 

25.  Village  of  Taos  Ski  Valley,  San 
Juan-Chama  Project,  New  Mexico: 
Conversion  of  MftI  water  service 
contract  for  15  acre-feet  per  year  to  a 
repayment  contract. 

26.  City  of  Espanola,  San  Juan-Chama 
Project,  New  Mexico:  Conversion  of  M&I 
water  service  contract  for  1.000  acre-feet 
per  year  to  a  repayment  contract. 

Modified  contract  action: 

11.  Sanpete  County  Water 
Conservancy  District,  Narrows  Project. 
Utah:  Application  for  a  SRPA  loan  and 
grant  to  construct  a  dam,  reservoir,  and 
pipeline  to  annually  supply 
approximately  5,000  acre-feet  of  water 
through  a  transmountain  diversion  from 
upper  Goosebeiry  Creek  in  the  Price 
River  drainage  (Colorado  River  Basin)  to 
the  San  Pitch — Sevier  River  (Great 
Basin). 

Completed  contract  action: 

16.  Twining  Water  and  Sanitation 
District,  San  Juan-Chama  Project,  New 
Mexico:  Assignment  of  M&I  water 
service  contract  for  15  acre-feet  per  year 
to  the  Village  of  Taos  Ski  Valley  and 
conversion  of  contract  from  water 
service  to  repayment  contract. 
Assignment  executed  September  6. 
2001. 

Great  Plains  Region: 

Bureau  of  Reclamation.  PO  Box 
36900,  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900. 
telephone  406-247-7730. 

New  contract  actions: 

48.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Initiating  25-year  water 
service  contract  for  up  to  910  acre-feet 
of  storage  from  Tiber  Reservoir  to 
irrigate  303.2  acres.  A  1-year  temporary 
contract  has  been  issued  to  allow 
additional  time  to  complete  necessary 
actions  required  for  the  long-term 
contract.  Another  1-year  temporary  has 
been  issued  to  continue  delivery  of 
water  until  the  long-term  renewal 
process  can  be  completed. 

49.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  The  District  has 
requested  deferment  of  its  2002 
repayment  obligation.  A  BON  has  been 
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prepared  requesting  approval  to  amend 
contract  No.  14-06-500-369. 
Modified  contract  actions: 
42.  Lower  Marias  Unit,  P-SMBP, 
Montana:  City  of  Chester  water  service 
contract  expires  January  of  2002. 
Initiating  negotiation  for  renewal  of  a 
water  service  contract  for  an  annual 
supply  of  raw  water  for  domestic  use 
from  Uie  Milk  River  not  to  exceed  500 
acre-feet.  A  1-year  interim  contract  may 
be  issued  to  continue  delivery  of  water 
&"om  the  Milk  River  below  Fresno 
Reservoir  until  the  necessary  actions 
can  be  completed  to  renew  Uie  long- 
term  contract. 

47.  City  of  Dickinson.  P-SMBP,  North 
Dakota:  In  accordance  with  Public  Law 
106-566,  a  BON  has  been  prepared  to 
amend  Contract  No.  9-07-60-W0384 
which  will  allow  the  City  to  pay  a  lump- 
sum payment  in  lieu  of  its  remaining 
repayment  obligation  for  construction 
costs  associated  with  the  bascule  gate. 
The  BON  has  been  approved  by  the 
Commissioner. 

Dated:  October  17,  2001. 
Elizabeth  Cordova-Harrison, 

Deputy  Director,  Office  of  Policy. 

[PR  Doc.  01-26871  Filed  10-24-01;  8:45  am) 

BIUJNGCOOE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufactiirer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opporttmity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1301.34  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  26,  2001,  Noramco 
Inc..  1440  Olympic  Drive,  Athens. 
Georgia  30601,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  phenylacetone  (8501),  a 
basic  class  of  controlled  substance  listed 
Schedule  II. 

The  firm  plans  to  import 
phenylacetone  for  the  production  of 
amphetamine. 

Any  manufecturer  holding,  or 
applying  for.  registration  as  a  bidk 


manufactiu«r  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  qiiintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  uf  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  November  27,  2001. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  basic  class  of  any 
controlled  substance  in  Schedule  I  or  n 
are  and  will  continue  to  be  required  to 
demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a).  (b).  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  October  12,  2001. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  01-26880  Filed  10-24-01;  8:45  am) 

MLUNQ  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  date  December  21,  2000, 
and  published  in  the  Federal  Register 
on  January  10,  2001,  (66  FR  2005), 
Orpharm,  Inc.,  4815  Dacoma,  Houston, 
Texas  77092,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substances  for 
formulation  into  finished 
pharmaceuticals. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors,  in  title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Orpharm,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Orpharm,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  12,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(PR  Doc.  01-26878  Filed  10-24-01;  8:45  am) 
BNJJNO  CODE  441<M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  April  27, 
2001 ,  Research  Triangle  Institute, 
Kenneth  H.  Davis,  Jr.,  Hermann 
Building,  East  Institute  Drive,  P.O.  Box 
12194,  Research  Triangle  Park,  North 
Carolina  27709,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methylphenidate  (1724)  

Methadone  (9250) 

Methadone-intermediate  (9254) 
levo-alphacetylmethadol  (9648) 


Schedule 


Drug 

Schedule 

Marihuana  (7360)  

1 

Cocaine  (9041) 

II 

The  institute  will  manufactiure  small 
quantities  of  cocaine  derivatives  and 
marihuana  derivatives  for  use  by  their 
customers  primarily  in  analytical  kits, 
reagents  and  standards. 
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Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiue  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Aay  such  comments  or  o^ections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  24,  2001.  i 

Dated:  October  12, 2001. 
Laura  M.  Nagel,  | 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  01-26879  Filed  10-24-01;  8:45  am) 

MJJNO  CODE  44KMW-II 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SulMiission  for  0MB  Review; 
CofiNnent  Re<|uest 


October  19.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  pubUc 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  e-mail:  King- 
Danin@dol.gov. 

Comments  should  be  sent  to  Office  of 
hiformation  and  Regulatory  Affairs, 
Attn:  Stuart  Shapiro.  OMB  Desk  Officer 
for  OSHA.  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  pubhcation  in  the 
Federal  Register. 

The  OMB  is  particidarly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Bloodbome  Pathogen  Standard 
(Needle  Stick  Safety  and  Prevention 
Act). 

OMB  Number:  1218-0246. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Federal  Government;  and  State,  local,  or 
tribal  government. 

Type  of  Response:  Recordkeeping; 
Reporting;  and  Third-party  disclosure. 

Number  of  Respondents:  502,724. 


Requirement 

Numt)er  of 

annual 
responses 

Frequency 

Average 

response  time 

(hours) 

... 

Annual 
burden  hours 

ExpoMjra  Control  Plan— 29  CFR  1910.1030(cX1) 

Emotovee  Solicitation *. 

502.724 

3.744.887 

502,724 

Annual  &  On  occasion 

Annual  &  On  occasion 

Annual  &  On  occa.sion 

.25 
.25 
.25 

125,681 

Employee  Response  j. 

936,222 

Written  Uodate  of  Ptan 

125,681 

Rwwrt«(«eping-29  CFR  1910.1030(hX5) 

Sharp  Iniury  Loq 

590.164 

On  occasion 

083V) 

49,180 

Total 

5.340.499 

1.236.764 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Needlestick  Safety 
and  Prevention  Act  (NSPA)  directs 
OSHA  to  amend  the  Bloodbome 
Pathogens  standard  to  require  that 
employers  update  their  exposiu«  control 
plans  to  reflect  how  employers 
implement  new  developments  in 
control  technology;  solicit  input  from 
employees  responsible  for  direct  patient 
care  in  the  identification,  evaluation. 
and  the  selection  of  engineering  and 
work  practice  controls;  and,  for  certain 
employers,  to  establish  and  maintain  a 


log  of  percutaneous  injiuies  bom 
contaminated  sharps. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

(FR  Doc.  01-26925  Filed  10-24-01;  8:45  am) 

BIUJNO  CODE  4S10-a»-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Return  to  Normal  Procedurae-Fllinga 
WHtt  New  York  FleM  Office 

agency:  U.S.  Merit  Systems  Protection 
Board. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
variations  from  the  Boards  normal  case 
processing  procedures  at  the  New  York 
Field  Office  as  the  result  of  the 
September  11,  2001  attacks  on  the 
World  Trade  Center  are  rescinded.  The 
other  variations  in  normal  case 
processing  procedures  annoimced  on 
September  26,  2001  remain  in  effect 
DATES:  October  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  (202)  653-7200. 
SUPPLEMENTARY  INFORMATION:  By  Federal 
Register  Notice  of  September  26,  2001 
(66  FR  49213)  the  Board  annoimced 
variations  in  its  normal  case  processing 
procedures.  Specifically,  filings  due  to 
the  New  York  Field  Office  were  to  be      I 
made  with  the  MSPB  Northeastern 
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Regional  Office  in  Philadelphia, 
Pennsylvania.  The  New  York  Field 
Office  is  now  open  for  business, 
however,  admittance  to  the  office. 
including  for  administrative  hearings, 
must  be  approved  in  advance.  The  office 
is  open  to  Federal  employees  with 
proper  identification;  non  Federal 
employees  must  show  identification  and 
proof  that  they  have  an  appointment. 
The  address  of  the  New  York  Field 
Office  is:  26  Federal  Plaza,  Room 
3137A,  New  York,  New  York  10278. 
The  telephone  number  is  (212)  264- 
9372  and  the  fax  number  is  (212)  264- 
1417. 

Dated:  October  19.  2001. 
Robert  E.  Taylor. 

Clerk  of  the  Board. 

[FR  Doc.  01-26797  Filed  10-24-01;  8:45  am] 

■HJJNG  COOe  7400-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
SafeQuaidi,  Subcommltlee  Meeting  on 
Planning  and  Procedures;  Notice  of 


The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
November  7,  2001,  Room  T-2B1. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  writh  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  use.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  November  7,  2001 — 3:00 
p.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  bets,  and  to  formidate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
considtants,  and  staff.  Persons  desiring 


to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person, 
Howard  J.  Larson  (telephone:  301/415- 
6805)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  October  17.  2001. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  01-26833  Filed  10-24-01;  8:45  am] 
■NJJNQ  cooc  7aw-ei-# 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoSM  No.  35-27454] 

FMngs  Undsr  ttw  Public  UtWty  Holding 
Company  Act  of  1935,  as  Amsnded 
("Act") 

October  19.  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  bem  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(8)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(8)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Intraested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  13,  2001,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  appUcant(s)  and/ 
or  declarant(s)  at  the  addre8s(e8) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
shoidd  identify  specifically  the  issues  of 
fects  or  law  that  are  disputed.  A  person 


who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  13,  2001,  the 
appUcation(«)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Holyoke  Water  Power  Company  (70- 
9943) 

Holyoke  Water  Power  Company 
("HWP"),  an  electric  utility  company 
subsidiary  of  Northeast  Utilities  ("NU"), 
a  registered  holding  company,  and 
Holyoke  Power  and  Electric  Company 
(lrdquo;HPaiE"),  a  wholly  owned 
subsidiary  of  HWP,  both  located  at  1 
Canal  Street,  Holyoke,  Massachusetts 
01040,  have  filed  a  declaration  under 
section  12(d)  and  rules  44  and  54  under 
the  Act. 

HWP  and  HP&E  seek  authorization  to 
sell  to  the  Cify  of  Holyoke  Gas  and 
Electric  Department  ("HGflcE")  certain 
hydroelectric  generating  facilities, 
associated  distribution  assets,  and  other 
related  assets.  The  sale  is  a  result  of 
both  an  agreement  settling  certain 
litigation  between  the  applicants  and 
HG&E  and  a  Federal  Energy  Regulatory 
Commission  hydroelectric  plant 
relicensing  proceeding.  The  assets 
consist  of  (i)  the  Holyoke  Dam  and 
related  units;  (ii)  related  inventory  and 
units,  including  poles  and  wires;  (iii) 
certain  of  HWP's  propjerties  in  the  city 
of  Holyoke,  along  with  certain 
properties  in  the  cities  of  Chicopee  and 
South  Hadley,  Massachusetts;  (iv) 
contracts  with  all  of  HWP's  retail 
customers;  and  (v)  all  millpowers.  water 
exchange  agreements,  licenses,  and 
other  agreements  related  to  the  acquired 
assets  (collectively,  "HWP  Assets").  The 
HWP  Assets  comprise  between  78-80% 
of  HWP's  total  assets  and  between  22- 
23%  of  HWP's  total  generating  capacity. 
The  sale  will  dispose  of  HWP's  entire 
hydroelectric  generating  capacity.  HG&E 
will  also  assume  certain  liabilities 
associated  with  the  HWP  Assets  and 
reassume  HWP's  position  as  licensee  for 
the  hydroelectric  fecilities  under  a 
license  issued  by  the  Federal  Regiilatory 
Energy  Commission  ("FERC").  The 
license  is  subject  to  various  FERC 
rehearing  requests. 

HG&E  %vill  pay  HVVP  $17.55  million, 
subject  to  closing  adjustments,  for  the 
HWP  Assets.  Various  FERC- 
jurisdictional  transmission  assets  will 
be  included  with  the  HWP  Assets  and 
are  the  subject  of  various  fihngs  made 
by  HWP  with  FERC  HG&E  will 


'  These  filings  include  a  request  for  approval  for 
the  transfer  of  a  hydro  license  under  Part  1  of  the 
Federal  Power  Act.  for  the  sale  of  the  hydroelectric 

Conlinued 
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continue  to  use  the  HWP  Assets  to 
generate  electricity. 

The  net  proceeds  of  the  sale  will  be 
invested  by  HWP  in  the  NU  System 
Money  Pool  ("NU  Money  Pool")  ^  and/ 
or  other  short-term  investments  imtil 
later  in  2001  when  the  proceeds  will  be 
paid  to  NU  as  a  dividend  or  used  to 
retire  some  of  HWP's  debt. 

NiSource  Inc.,  et  al.  (70-9945) 

NiSource  Inc.  ("NiSoiuce"),  a 
registered  holding  company,  its  utility 
subsidiaries:  Northern  Indiana  Public 
Service  Company  ("NorthOTn  Indiana"), 
Kokomo  Gas  and  Fuel  Company 
("Kokomo"),  Northern  Indiana  Fuel  and 
Light  Company  ("NIFL ').  all  located  at 
801  East  86th  Avenue,  Merrillville, 
Indiana  46410-6272;  Bay  State  Gas 
Company  ("Bay  State"),  Northern 
Utilities,  Inc.  ("Northern  Utilities"), 
both  located  at  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581- 
5039;  Columbia  Gas  of  Kentucky,  Inc. 
("Coliunbia  Kentucky"),  Columbia  Gas 
of  Ohio.  Inc.  ("Columbia  Cftiio"), 
Columbia  Gas  of  Maryland,  Inc. 
("Columbia  Maryland"),  Columbia  Gas 
of  Pennsylvania,  Inc.  ("Columbia 
Pennsylvania"),  and  Columbia  Gas  of 
Virginia,  Inc.  ("Columbia  Virginia"),  all 
located  at  200  Civic  Center  Drive, 
Columbia,  Ohio  43215;  Columbia 
Energy  Group  ("Columbia"),  a 
subsidiary  registered  holding  company 
of  NiSource,  801  East  86th  Avenue, 
Merrillville,  Indiana  46410-6272;  and 
NiSource's  nonutility  subsidiaries: 
NiSource  Corporate  Services  Company, 
EnogyUSA,  Inc.,  (an  Indiana 
corporation),  EnergyUSA-TPC  Corp., 
Energy  USA,  Inc.  (a  Massachusetts 
corporation).  Primary  Energy,  Inc., 
NiSource  Capital  Markets,  Inc. 
("NiSoiure  Capital"),  NiSource  Finance 
Corp.  ("NiSource  Finance"),  NiSource 
Development  Company,  Inc.,  NI  Energy 
Services,  Inc.,  NiSource  Energy 
Technologies,  Inc.,  Columbia  Assiirance 
Agency,  Inc.,  Columbia  Accounts 
Receivable  Corporation,  Columbia 
Atlantic  Trading  Corporation,  Colimtibia 
Electric  Remainder  Corporation, 
Columbia  Energy  Services  Corporation, 
Columbia  Insurance  Corporation,  Ltd., 
Columbia  LNG  Corporation,  Coliunbia 
Energy  Retail  Marketing  Corporation, 
Coliunbia  Service  Partners,  Inc.,  all 
located  at  801  East  86th  Avenue, 
Merrillville,  hidiana  46410-6272; 


bcililies  and  assignment  of  related  agreements 
under  Section  203  of  the  Federal  Power  Act,  and 
for  the  modification  or  termination  of  certain  power 
contracts  by  HWP  under  Section  205  of  the  Federal 
Power  Act. 

'  The  NU  Money  Pool  was  originally  approved  in 
SEC  File  No.  70-9755.  HCAR  No.  27328  (December 
28.  2000). 


Columbia  Energy  Resources,  Inc., 
Alamco-Delaware,  Inc.,  Hawg  Hauling  & 
Disposal,  Inc.,  Columbia  Natural 
Resources,  Inc.,  all  located  at  900 
Pennsylvania  Avenue,  Charleston,  West 
Virginia  25302;  Columbia  Gas 
Transmission  Corporation,  Columbia 
Transmission  Communications 
Corporation,  NiSource  Pipeline  Group, 
Inc.,  Crossroads  Pipeline  Company, 
Columbia  Pipeline  Corporation, 
Columbia  Energy  Group  Capital 
Corporation,  Columbia  Deep  Water 
Services  Company,  all  located  at  12801 
Fair  Lakes  Parkway,  Fairfax,  Virginia 
22030-0146;  IWC  Resources 
Corporation,  1220  Waterway  Boulevard, 
Indianapolis,  Indiana  46202;  SM&P 
Utility  Resoiuces,  Inc.,  11455  North 
Meridian  Street,  Suite  200,  Carmel, 
Indiana  46032;  and  Columbia  Gulf 
Transmission  Company,  2603  Augusta, 
Suite  125,  Houston,  Texas  77057 
(collectively  "Applicants"),  have  filed 
an  application-deidaration  under 
sections  6(a),  7,  9(a),  10, 12(b)  and  12(f) 
of  the  Act  and  rules  45,  S3  and  54  under 
the  Act. 

Applicants  request  authority  to 
establish  a  new  NiSource  system  money 
pool  ("Money  Pool")  that  will  replace 
the  current  Columbia  system  money 
pool  and,  to  the  extent  not  exempted  by 
rule  52,  Applicants  request 
authorization  for  the  period  through 
December  31,  2003  (the  "Authorization 
Period")  to  make  imsecured  short-term 
borrowings  from  the  Money  Pool,  to 
contribute  surplus  funds  to  the  Money 
Pool,  and  to  lend  and  extend  credit  to 
(and  acquire  promissory  notes  from)  one 
another  through  the  Money  Pool.  To  the 
extent  not  exempted  by  rule  45(b)  or 
rule  52(d),  as  applicable,  NiSoiuce, 
directly  or  indirectly  through  NiSource 
Finance,  requests  authorization  to  invest 
surplus  funds  and/or  to  lend  and  extend 
credit  to  the  participating  subsidiaries 
through  the  Money  Pool. 

In  addition,  Columbia  Maryland 
requests  authorization  to  issue 
additional  shares  of  its  common  stock 
and  long-term  debt  securities  to 
Columbia  from  time  to  time  during  the 
Authorization  Period  in  an  aggregate 
amount  not  to  exceed  $40  million. 

NiSource  Money  Pool 

NiSource,  Columbia,  NiSource 
Finance,  and  NiSource  Capital  will 
participate  in  the  Money  Pool  as 
investors  only  and  not  as  borrowers. 
Exempt  wholesale  generators  ("EWGs"), 
foreign  utility  companies  ("FUCOs"), 
and  exempt  telecommunications 
companies  ("ETCs")  will  be  specifically 
excluded  from  participating  in  the 
money  Pool  as  borrowers. 


Under  the  proposed  terms  of  the 
Money  Pool  Agreement,  short-term 
funds  would  be  available  from  the 
following  sources  for  short-term  loans  to 
the  participating  subsidiaries  from  time 
to  time:  (1)  Surplus  funds  in  the 
treasuries  of  Money  Pool  participants, 
and  (2)  proceeds  received  by  NiSource 
Finance  from  the  sale  of  commercial 
paper,  borrowings  from  banks  and  other 
lenders,  and  other  financing 
arrangements  ("External  Funds"),  as 
authorized  by  order  of  the  Commission 
dated  November  1,  2000  (HCAR  No. 
27265).  Fimds  would  be  made  available 
from  these  soiuces  in  the  order 
NiSource  Corporation  Services 
Company,  as  the  Administrative  Agent, 
may  determine  would  result  in  a  lower 
cost  of  borrowing,  consistent  with  the 
individual  borrowing  needs  and 
financial  standing  of  Money  Pool 
participants  that  invest  finds  in  the 
Money  Pool.  The  Commission  is 
requested  to  reserve  jurisdiction  over 
the  participation  as  a  borrower  of  any 
other  direct  or  indirect,  cmrent  or 
future,  non-utility  subsidiary  of 
NiSource. 

Proceeds  of  any  short-term 
borrowings  from  the  Money  Pool  may  be 
used  by  a  participant  (i)  for  the  interim 
financing  of  its  construction  and  capital 
expenditure  programs;  (ii)  for  its 
working  capital  needs;  (iii)  for  the 
repayment,  redemption  or  refinancing  of 
its  debt  and  preferred  stock;  (iv)  to  meet 
imexpected  contingencies,  pajnment  and 
timing  differences,  and  cash 
requirements;  and  (v)  to  otherwise 
finance  its  own  business  and  for  other 
lawful  general  corporate  purposes. 

The  utility  subsidiaries  (other  than 
Columbia  Virginia)  ^  request  authority  to 
make  borrowings  through  the  Money 
Pool  in  the  following  maximum 
amounts  at  any  time  outstanding: 

Northern  Indiana  „ $1,000,000,000 

Kokomo  50.000.000 

NIFL  _ 50,000,000 

Bay  State  250.000,000 

Northern  Utilities*  50,000.000 

Columbia  Ohio  700,000,000 

Ck)lumbia  Kentucky  80,000,000 

Columbia  Pennsylvania  ...  300,000,000 

Columbia  Maryland 50,000.000 

Borrowing  under  the  Money  Pool  by 
participating  subsidiaries  that  are 
authorized  to  borrow,  other  than  the 
utility  subsidiaries,  will  be  exempt 
pursuant  to  Rule  52(b). 


'  Borrowings  under  the  Money  Pool  by  Columbia 
Virginia  will  be  exempt  under  rule  52(a). 

'*  Any  borrowings  by  Northern  Utilities  under  the 
Money  Pool  that  are  in  excess  of  10%  of  its  net 
fixed  plant  must  be  approved  by  the  New 
Hampshire  Public  Utilities  Commission  and. 
therefore,  would  be  exempt  under  rule  S2(a). 
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Long-Term  Securities  of  Columbia 
Maryland 

Coliunbia  Maryland  requests 
authorization  to  issue  and  sell  from  time 
to  time  during  the  Authorization  Period, 
and  Columbia  requests  authorization  to 
acquire,  additional  shares  of  Columbia 
Maryland's  common  stock  and  long- 
term  debt  securities.  The  aggregate 
amount  of  common  stock  and/or  long- 
term  debt  securities  to  be  issued  by 
Columbia  Maryland  during  the 
Authorization  Period  will  not  to  exceed 
$40  million.  The  funds  required  by 
Columbia  in  order  to  make  loans  to 
Columbia  Maryland  will  be  derived 
from  borrowings  frt)m  NiSource 
Finance. 

The  interest  rate  on  long-term  debt 
securities  issued  by  Columbia  Maryland 
to  Columbia  will  be  designed  to  match 
the  interest  rate  on  borrowings  made  by 
Columbia  from  NiSource  Finance  in 
order  to  fund  the  piuchase  of  such  long- 
term  securities,  which,  in  turn,  will  be 
equal  to  the  effective  rate  (i.e.,  interest 
rate  plus  issuance  costs)  for  the  most 
recent  long-term  debt  securities  issued 
by  NiSource  finance  during  the  previous 
calendar  quarter.  If  no  such  long-term 
debt  securities  were  issued  by  NiSource 
finance  during  the  previous  calendar 
quarter,  then  the  interest  rate  on  long- 
term  debt  securities  issued  by  Columbia 
Maryland  to  Columbia  will  be  either  the 
estimated  new  long-term  rate  that  would 
be  in  effect  if  NiSource  Finance  were  to 
issue  long-term  debt  securities,  as 
projected  by  a  major  investment  bank, 
or  the  prevailing  market  rate  for  a  newly 
issued  "BBB  "-rated  utihty  bond.  Long- 
term  notes  issued  by  Columbia 
Maryland  to  Columbia  may  have 
maturities  of  up  to  30  years  and  may  be 
either  secured  or  unsecured. 

NiSource  commits  to  maintain 
common  equity  of  Columbia  Maryland, 
as  a  percentage  of  Columbia  Maryland's 
consolidated  capitalization  (including 
shori-term  debt),  at  or  above  30%. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-26898  Filed  10-24-01;  8:45  am) 

bujjnq  code  soi»-oi-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Rataasa  No. 
25216;  812-12606] 

WNC  Housing  Tax  CredK  Fund  VI,  LP., 
Series  9  and  Series  10,  and  WNC  & 
Associates,  Inc.;  Notice  of  Application 

October  19,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTKM:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  relief  from  all 
provisions  of  the  Act,  except  sections  37 
through  53  of  the  Act  and  the  rules  and 
regulations  under  those  sections. 

Applicants:  WNC  Housing  Tax  Credit 
Fund  VI,  LP.,  Series  9  and  WNC 
Housing  Tax  Credit  Fund  VI,  L.P.,  Series 
10  (each  a  "Series,"  and  collectively,  the 
"Fund"),  and  WNC  &  Associates,  Inc. 
(the  "General  Partner"). 

Summary  of  the  Application: 
Applicants  request  an  order  to  permit 
each  Series  to  invest  in  limited 
partnerships  that  engage  in  the 
ownership  and  operation  of  apartment 
complexes  for  low  and  moderate  income 
persons. 

Filing  Date:  The  application  was  filed 
on  August  17,  2001.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application,  the  substance  of  which  is 
reflected  in  this  notice,  during  the 
notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ^e  SEC  by  5:30  p.m.  on 
November  9,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,.  NW.,  Washington,  IX  20549- 
0609.  Applicants,  3158  Redhill  Avenue, 
Suite  120,  Costa  Mesa,  (I)alifomia 
92626-3416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  (202) 
942-0634,  or  Mary  Kay  Freeh,  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0102  (Telephone  (202)  942-8090). 

Applicants'  Representations 

1 .  Each  Series  was  formed  in  2001  as 
a  California  limited  partnership.  Each 
Series  will  operate  as  a  "two-tier" 
partnership,  i.e.,  each  Series  will  invest 
as  a  limited  partner  in  other  limited 
partnerships  ("Local  Limited 
Partnerships").  The  Local  Limited 
Partnerships  in  turn  will  engage  in  the 
ownership  and  operation  of  apartment 
complexes  expected  to  be  qualified  for 
low  income  housing  tax  credit  imder  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

2.  The  objectives  of  each  Series  are  (a) 
to  provide  current  tax  benefits  primarily 
in  the  form  of  low  income  housing 

^  credits  which  investors  may  use  to 
offset  their  Federal  income  tax 
liabilities,  (b)  to  preserve  and  protect 
capital,  and  (c)  to  provide  cash 
distributions  from  sale  or  refinancing 
transactions. 

3.  On  August  16,  2001,  the  Fund  filed 
a  registration  statement  under  the 
Securities  Act  of  1933,  pursuant  to 
which  the  Fund  intends  to  offer 
publicly,  in  two  series  of  offerings, 
25,000  units  of  limited  partnership 
interest  ("Units")  at  $1,000  per  unit. 
The  minimum  investment  will  be  five 
Units  for  most  investors,  although 
employees  of  the  General  Partner  and  its 
affiliates  and/or  investors  in 
syndications  previously  sponsored  by 
the  General  Partner  may  purchase  a 
minimum  of  two  Units.  Purchasers  of 
the  Units  will  become  limited  partners 
("Limited  Partners")  of  the  Series 
offering  the  Units. 

4.  A  Series  will  not  accept  any 
subscriptions  for  Units  until  the 
requested  exemptive  order  is  granted  or 
the  Series  receives  an  opinion  of 
counsel  that  it  is  exempt  from 
registration  under  the  Act. 
Subscriptions  for  Units  must  be 
approved  by  the  General  Partner.  Such 
approval  will  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  The 
suitability  standards  provide,  among 
other  things,  that  investment  in  a  Series 
is  suitable  only  for  an  investor  who 
either  (a)  has  a  net  worth  (exclusive  of 
home,  furnishings,  and  automobiles),  of 
at  least  $35.0(M)  and  an  annual  gross 
income  of  at  least  $35,000,  or  (b) 
irrespective  of  annual  income,  has  a  net 
worth  (exclusive  of  home,  furnishings, 
and  automobiles)  of  at  least  $75,000. 
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Units  will  be  sold  only  to  investors  who 
meet  these  suitability  standards,  or  such 
more  restrictive  suitability  standards  as 
may  be  established  by  certain  states  for 
purchasers  of  Units  within  their 
respective  jurisdictions.  In  addition, 
transfers  of  Units  will  be  permitted  only 
if  the  transferee  meets  the  same 
suitability  standards  as  had  been 
imposed  on  the  transferor  Limited 
Partner. 

5.  Although  a  Series'  direct  control 
over  the  management  of  each  apartment 
complex  will  be  limited,  the  Series' 
ownership  of  interests  in  Local  Limited 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
the  apartment  complexes  themselves.  A 
Series  normally  will  acquire  at  least  a 
90%  interest  in  the  profits,  losses,  and 
tax  credits  of  the  Local  Limited 
Partnerships.  However,  in  certain  cases, 
the  Series  may  acquire  a  lesser  interest 
in  such  partnerships.  Each  Local 
Limited  Partnership's  partnership 
agreement  will  provide  that 
distributions  of  proceeds  from  a  sale  or 
refinancing  of  an  apartment  complex 
will  be  paid  to  a  Series  in  the  range  of 
from  10%  to  50%. 

6.  Each  Series  will  have  certain  voting 
rights  with  respect  to  each  Local 
Limited  Partnership.  The  voting  rights 
will  include  the  ri^t  to  dismiss  and 
replace  the  local  general  partner  on  the 
baisis  of  performance,  to  approve  or 
disapprove  a  sale  or  refinancing  of  the 
apartment  complex  owned  by  such 
Local  Limited  Partnership,  to  approve  or 
disapprove  the  dissolution  of  the  Local 
Limited  Partnership,  and  to  approve  or 
disapprove  amendments  to  the  Local 
Limited  Partnership  agreement 
materially  and  adversely  affecting  the 
Series' investment. 

7.  Each  Series  will  be  controlled  by 
the  General  Partner,  pursuant  to  a 
partnership  agreement  (the  "Partnership 
Agreement").  The  Limited  Partners, 
consistent  with  their  limited  liability 
status,  will  not  be  entitled  to  participate 
in  the  control  of  the  business  of  the 
Series.  However,  a  majority-in-interest 
of  the  Limited  Partners  will  have  the 
right  to  amend  the  Partnership 
A^greement  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement,  and  to 
dissolve  the  Series.  In  addition,  under 
the  Partnership  Agreement,  each 
Limited  Partner  is  entitled  to  review  all 
books  and  records  of  the  Series. 

8.  Applicants  state  that  the 
Partnership  Agreement  and  prospectus 
of  the  Series  contain  provisions 
designed  to  ensure  fair  dealing  by  the 
General  Partner  with  the  Limited 
Partners.  AppUcants  also  state  that  all 
compensation  to  be  paid  to  the  General 


Partner  and  its  affiliates  is  specified  in 
the  Partnership  Agreement  and 
prospectus.  Applictints  believe  that  the 
fees  and  other  forms  of  compensation 
that  will  be  paid  to  the  General  Partner 
and  its  affiliates  are  fair  and  on  terms  no 
less  favorable  to  the  Series  than  would 
be  the  case  if  such  arrangements  had 
been  made  with  independent  third 
parties. 

9.  During  the  offering  and 
organizational  phase,  the  General 
Partner  and  its  affiliates  wUl  receive  a 
dealer-manager  fee  and  a 
nonaccountable  expense  reimbursement 
in  amounts  equal  to  2%  and  4%, 
respectively,  of  capital  contributions.' 
The  General  Partner  has  agreed  to  {>ay 
all  organizational  and  offering  expenses 
(excluding  selling  commissions,  the 
dealer-manager  fee,  and  the 
nonaccountable  expense 
reimbursement) . 

10.  During  the  acquisition  phase,  each 
Series  will  pay  the  General  Partner  or  its 
affiliates  a  fee  equal  to  7%  of  capital 
contributions  for  analyzing  and 
evaluating  potential  investments  in 
Local  Limited  Partnerships  and  for 
various  other  services.  The  General 
Partner  and  its  affiliates  will  receive  a 
nonaccountable  acquisition  expense 
reimbursement  equal  to  2%  of  capital 
contributions  in  consideration  of  which 
the  General  Partner  will  pay  all 
acquisition  expenses  of  each  Series. 
Aggregate  fees  and  expenses  paid  in 
connection  with  the  organization  of 
each  Series,  the  offering  of  Units,  and 
the  acquisition  of  Local  Limited 
Partnership  interests  by  each  Series  will 
be  limited  by  the  Partnership  Agreement 
and  will  comply  with  guidelines 
published  by  the  North  American 
Securities  Administrators  Association. 
These  guidelines  require  that  a  specified 
percentage  (generally  80%,  but  subject 
to  reduction)  of  the  aggregate  Limited 
Partners'  capital  contributions  to  the 
Fund  be  committed  to  Local  Limited 
Partnership  interests. 

11.  Ehiring  the  operating  phase,  the 
General  Partner  wUl  receive  0.1%  of  any 
cash  available  for  distribiition,  and  each^ 
Series  may  pay  certain  fees  and 
reimbursements  to  the  General  Partner 
or  its  affiliates.  An  asset  management 
fee  will  be  payable  for  services  related 
to  the  administration  of  the  a^irs-of 
each  Series  and  ongoing  management  of 
each  Series.  Other  fees  may  be  paid  in 
consideration  of  property  management 
services  provided  by  the  General  Partner 
or  its  affiliates  as  the  management  and 
leasing  agents  for  some  of  the  apartment 
complexes.  In  addition,  the  General 
Partner  and  its  affiliates  generally  will 
be  allocated  0.1%  of  profits  and  losses 


of  each  Series  for  tax  purposes  and  tax 
credits. 

12.  During  the  Uquidation  phase,  and 
subject  to  certain  prior  payments  to  the 
Limited  Partners,  each  Series  will  pay 
the  General  Partner  or  its  affiliates  a  fee 
equal  to  1%  of  the  sales  price  of  the 
apartment  complexes  sold  in  which  the 
General  Partner  or  its  affiliates  have 
provided  a  substantial  amount  of 
services.  The  General  Partner  also  will 
receive  10%  of  any  additional  sale  or 
refinancing  proceeds. 

13.  All  proceeds  from  a  Series'  public 
offering  of  Units  initially  will  be  placed 
in  an  escrow  account  with  USbank 
("Escrow  Agent").  Pending  release  of 
offering  proceeds  to  the  Series,  the 
Escrow  Agent  will  deposit  escrowed 
funds  in  short-term  United  States 
Government  seciirities,  securities  issued 
or  guaranteed  by  the  United  States 
Government,  and  certificates  of  deposit 
or  time  or  demand  deposits  in 
commercial  banks.  Upon  receipt  of  a 
prescribed  minimum  amoimt  of  capital 
contributions  for  a  Series,  funds  in  escro 
will  be  released  to  the  Series  and  held 
by  it  pending  investment  in  Local 
limited  Partnerships. 

14.  U  more  than  one  entity  that  the 
General  Partner  or  its  affiliates  advises 
or  manages  may  invest  in  a  particular 
investment  opportunity,  the  decision  as 
to  the  entity  that  will  be  allocated  the 
investment  will  be  based  upon  such 
factors  as  the  effect  of  the  acquisition  on 
diversification  of  each  entity's  portfolio, 
the  estimated  income  tax  effects  of  the 
purchase  on  each  entity,  the  amoimt  of 
funds  of  each  entity  available  for 
investment,  and  the  length  of  time  such 
funds  have  been  available  for 
investment.  Priority  generally  will  be 
given  to  the  entity  having  uninvested 
funds  for  the  longest  period  of  time. 
However,  any  entity  that  was  formed  to 
invest  primarily  in  apartment  • 
complexes' eligible  for  state  low  income 
housing  tax  credits  ("state  tax  credits") 

■  as  well  as  for  Federal  low  income 
housing  tax  credits  wiU  be  given 
priority  with  respect  to  any  investment 
that  is  eligible  for  state  tax  credits  over 
entities  which  are  not  seeking  to 
provide  state  tax  credits. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the  Fund 
and  its  Series  will  not  be  "investment 
companies"  under  sections  3(a)(1)(A)  or 
3(a)(1)(C)  of  the  Act.  If  the  Fund  and  its 
Series  are  deemed  to  be  investment 
companies,  however,  applicants  request 
an  exemption  under  section  6(c)  and 
6(e)  of  the  Act  from  all  provisions  of  the 
Act,  except  sections  37  through  53  of 
the  Act  and  the  rules  and  regulations 
under  those  sections. 
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2.  Section  3(a)(1)(A)  of  the  Act 
provides  that  an  issuer  is  an 
"investment  company"  if  it  is  or  holds 
itself  out  as  being  engaged  primarily,  or 
proposes  to  engage  primarily,  in  the 
business  of  investing,  reinvesting,  or 
trading  in  securities.  Applicants  believe 
that  the  Fimd  will  not  be  an  investment 
company  imder  section  3(a)(1)(A) 
because  the  Fund  will  be  in  the  btisiness 
of  investing  in  and  being  beneficial 
owner  of  apartment  complexes,  not 
socuritifis 

3.  Section  3(a)(1)(C)  of  the  Act 
provides  that  an  issuer  is  an 
"investment  company"  if  it  is  engaged 
or  proposes  to  engage  in  the  btisiness  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  "investment 
securities"  having  a  value  exceeding 
40%  of  the  value  of  such  issuer's  total 
assets  (exclusive  of  Government 
securities  and  cash  items).  Applicants 
state  that  although  the  Local  Limited 
Partnership  interests  may  be  deemed 
"investment  securities,"  they  are  not 
readily  marketable,  cannot  be  sold 
without  severe  adverse  tax 
consequences,  and  have  no  value  apart 
from  the  value  of  the  apartment 
complexes  owned  by  the  Local  Limited 
Partnerships. 

4.  Applicants  believe  that  the  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the  SEC's  release 
concerning  two-tier  real  estate 
partnership  (the  "Release").'  The 
Release  states  that  investment 
companies  that  are  two-tier  real  estate 
partnerships  that  invest  in  limited 
partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  an  exemption  from  the 
Act  pursuant  to  section  6(c).  Section 
6(c)  provides  that  the  SEC  may  exempt 
any  person  from  any  provision  of  the 
Act  and  any  rule  thereunder,  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Section  6(c) 
permits  the  SEC  to  reqtiire  companies 
exempted  from  the  registration 
requirements  of  the  Act  to  comply  with 
certain  specified  provisions  of  the  Act 
as  though  the  company  were  a 
registered  investment  company. 

5.  The  Release  lists  two  conditions, 
designed  for  the  protection  of  investors, 
whidi  must  be  satisfied  by  two-tier 
partnerships  to  qualify  fr>r  the 
exemption  under  section  6(c).  First, 


>  Investment  Company  Act  Release  No.  846S 
(Aug.  g,  1974). 


interests  in  the  issuer  should  be  sold 
only  to  persons  for  whom  investments 
in  limited  profit,  essentially  tax-shelter, 
investments  would  not  be  unsuitable. 
Second,  requirements  for  fair  dealing  by 
the  general  partner  of  the  issuer  with  the 
limited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company. 

6.  Applicants  assert,  among  other 
things,  that  the  suitability  standards  set 
forth  in  the  application,  the 
requirements  for  fair  dealing  provided 
by  the  Partnership  Agreement,  and 
pertinent  governmental  regulations 
imposed  on  each  Local  Limited 
Partnership  by  various  Federal,  state, 
and  local  agencies  provide  protection  to 
investors  in  Units.  In  addition, 
applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-26897  Filed  10-24-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REG6TER  CTTATION  OF  PREVIOUS 
ANNOUNCEMENT:  [66  FR  53282,  October 
19, 2001] 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  AND  TWE  OF  PREVIOUSLY  ANNOUNCED 
HEETING:  Tuesday,  October  23,  2001  at 
9:30  a.m. 

CHANGE  M  THE  MEETING:  Cancellation  of 
meeting. 

The  closed  meeting  scheduled  for 
Tuesday,  October  23,  2001,  has  been 
cancelled. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  23,  2001. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  01-27016  Filed  10-23-01:  2:11  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoata  No.  34-44952;  FHa  No.  SR-BSE- 
2001-01] 

Self  Regulatory  Orgenlietlone;  Boeton 
Stock  Exchange,  Inc.;  Order  Approvktg 
Propoeed  Rule  Chenge  and 
Miieiiuiiieni  no.  i  inervwi  ana  Nonce 
of  niing  and  Order  QrMiting 
Accelerated  Approval  of  AmeiNlnient 
No.  2  to  the  Propoeed  Rule  Change 
Relating  to  the  Tradhig  of  Naedaq 
SecurMee  on  the  Floor  of  ttw 
Exchenge 

October  18,  2001. 

L  Introduction 

On  May  15,  2001,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),<  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
regarding  the  trading  of  Nasdaq 
securities  on  the  floor  of  the  Exchange, 
pursuant  to  unlisted  trading  privileges 
("UTP").  On  June  15,  2001,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.  ^  The 
proposed  rule  change,  as  amended  by 
Amendment  by  Amendment  No.  1 ,  was 
published  in  the  Federal  Register  on 
July  3.  2001.^  The  Commission  received 
two  comment  letters  on  the  proposed 
rule  change.^  On  October  4,  2001,  the 
BSE  submitted  Amendment  No.  2  to  the 
proposed  rule  change.^  This  order 
approves  the  proposed  rule  change,  as 
amended.  In  addition,  the  Commission 
solicits  comment  on  Amendment  No.  2 
to  the  proposed  rule  change  from 
interested  persons. 


'  15  U.S.C.  7Ss(bMl). 

M7CFR240.19b-4. 

>  See  Form  19b-4  dated  June  14.  2001 
("Amendment  No.  1"). 

*  SecuritiM  Exchange  Act  Release  No.  44476 
(June  26.  2001).  66  FR  3S293. 

s  See  letter*  to  Jonathan  G.  Katz,  Secretary,  SBC. 
from  Kevin  f.P.  O'Hara.  General  Counsel, 
Archipelago,  L.L.C.,  dated  July  13.  2001 
("Archipelago  Letter"):  and  Eugene  A.  Lopez, 
Senior  Vice  President.  Nasdaq  Stock  Market,  Inc., 
dated  August  15.  2001  ("Nasdaq  Letter"). 

■  See  letter  from  John  Boese,  Assistant  Vice 
President,  Legal  and  Regulatory,  BSE.  to  Katherine 
England.  Assistant  Director,  [hvision  of  Market 
Regulation.  SEC,  dated  October  3.  2001 
("Amendment  No.  2").  In  Amendment  No.  2.  the 
Exchange  clarified  language  in  the  rule  text  and 
deleted  a  sentence  in  proposed  Section  3  that 
required  that  transactions  that  could  not  be 
submitted  to  ACT  be  reported  to  the  NASD's  Market 
Regulations  Department.  Accorxling  to  BSE,  this 
sentence  was  deleted  because  it  reflected  a  NASD 
requirement  that  does  not  apply  to  UTP  exchanges. 
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n.  Description  of  the  Proposal 

The  Exchange  proposes  to  trade 
certain  over-the-counter  ("OTC") 
secTirities.  i.e.,  Nasdaq  securities,  on  the 
floor  of  the  Exchange,  pursuant  to  UTP 
under  Section  12(f)  of  the  Act  7 
Therefore,  to  accommodate  these  new 
seciirities  on  the  Exchange  floor,  the 
Exchange  proposes  to  add  Chapter 
XXXV,  Trading  in  Nasdaq  Securities,  to 
the  Rules  of  Board  of  Governors  of  the 
Boston  Stock  Exchange  ("BSE  rules"). 
The  rules  set  forth  in  Chapter  XXXV 
specifically  govern  the  trading  of 
Nasdaq  securities,  with  references  to 
various  sections  of  other  BSE  Rules 
relating  to  the  trading  of  equity 
secxirities,  as  well  as  references  to 
selected  NASD  rules,  where 
appropriate.  In  addition,  the  BSE 
proposes  a  stock  allocation  program  for 
Nasdaq  securities,  which  phases  out 
over  a  two  year  period,     i 

m.  Summary  of  Comments 

The  Commission  received  two 
comments  on  the  proposed  rule 
change.^  One  commenter  supported  the 
proposal.^  One  commenter  requested 
that  the  comment  period  be  extended 
and  requested  clarification  of  certain 
issues.'"  BSE  submitted  a  letter 
responding  to  Nasdaq's  question." 

In  its  letter,  Nasdaq  requested  further 
clarification  of  BSE's  proposed  Section 
4(c),  which  permits  specialists  to  switch 
from  automatic  execution  to  manual 
execution  in  imusual  trading  situations 
and  how  this  section  relates  to  BSE's 
intention  to  participate  in  the  Nasdaq 
National  Market  Execution  System 
("SuperSoes").'2  Moreover,  Nasdaq 
believed  that  the  reference  to  "price 
volatility"  to  be  vague  and  did  not 
clearly  define  when  a  BSE  specialist 
could  turn  off  the  auto-execution 
functionality.  Finally,  Nasdaq 
questioned  whether  BSE  specialists 
were  planning  on  quoting  away  from  the 
BBO  because  Nasdaq  believed  that  such 
practices  may  result  in  BSE  specialists' 
de  facto  withdrawal  from  the  market. 

'The  BSE  responded  that  specialists 
will  only  be  permitted  to  turn  off  the 
auto-execution  functionality  on  their 
workstation  in  rare  circiunstances,  such 
as  following  a  regulatory  halt.  Further, 
the  Exchange  stated  that  its  surveillance 


'  15  U.S.C.  781(0. 

■  See  note  5  supra. 

»  See  Archipelago  Lener. 

><>See  Nasdaq  Letter. 

"  See  letter  to  Adena  Friedman,  Senior  Vice 
President.  Data  Products.  Nasdaq,  from  George  W. 
Mann.  Senior  Vice  President  and  General  Gounsel. 
BSE.  dated  August  29.  2001. 

'2  According  to  Nasdaq,  participants  in 
SuperSoes  are  required  to  provide  automatic 
execution  when  thev  are  at  the  BBO. 


and  front  desk  floor  operations 
departments  will  protect  against 
unwarranted  and  unfettered  use  of  the 
ability  to  switch  to  manual  execution. 
Specifically,  the  Exchange  stated  that  a 
specialist  will  be  required  to  get  the 
approval  of  two  floor  officials  to  request 
that  the  auto-execution  ftmctionality  be 
turned  off  and  that  the  ability  to  switch 
to  manual  mode  rests  solely  with  the 
Exchange's  surveillance  and  front  desk 
floor  operations  departments.  The 
Exchange,  therefore,  believed  that  the 
ability  to  switch  to  manual  mode  will 
not  result  in  a  de  facto  withdrawal  frtim 
the  market  because  it  will  be  used  only 
in  extreme  situations  and  will  be 
controlled  by  the  Exchange. 

Nasdaq  also  requested  information 
regarding  BSE's  audit  trail  requirements. 
BSE  responded  that  as  a  part  of  the 
Intermarket  Surveillance  Group  ("ISG"), 
all  quotes  and  trades  from  the  Exchange 
are  captured  by  ISG's  PATRINA  system, 
which  establishes  an  audit  trail.  The 
BSE  also  noted  that  the  Exchange  would 
be  reporting  its  Nasdaq  trades  through 
ACT,  which  should  further  enhance  the 
audit  trail  for  BSE  trades. 

Nasdaq  requested  information 
regarding  BSE's  enforcement  and 
surveillance  capabilities  regarding 
trading  of  Nasdaq  securities.  BSE  noted 
that  it  had  submitted  its  procedures  to 
the  Commission's  Office  of  Compliance 
Inspections  and  Examinations  for 
review. 

Nasdaq  also  noted  that  BSE's 
examination  and  qualification  requires 
are  different  than  those  applicable  to 
Nasdaq  market  makers  and  requested 
information  on  how  BSE  intends  to 
ensure  that  its  members  have  a  thorough 
understanding  of  the  trading  of  Nasdaq 
secxirities.  BSE  responded  that  it  had 
modified  its  floor  examination  to 
include  sections  relating  to  Nasdaq 
trading.  Further,  BSE  noted  that, 
although  not  required,  every  specialist 
who  will  be  trading  Nasdaq  securities 
on  the  Exchange  upon  commencement 
of  the  process  has  voluntarily  taken  and 
passed  the  NASD  Series  55  exam 
relating  to  the  trading  of  Nasdaq 
securities,  as  well  as  the  Series  63, 
NASAA  Uniform  State  Law 
Examination. 

Finally,  Nasdaq  questioned  whether 
BSE  would  voluntarily  comply  with 
NASD  Rule  4613  regarding  locked/ 
crossed  markets  before  the  open.  BSE 
responded  that  it  would  not  be  trading 
before  the  opening. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act.'3  Tte  Commission  believes 
that  BSE's  proposal  to  trade  Nasdaq 
securities  should  promote  competition, 
consistent  with  Section  6  of  the  Act.'* 
In  addition,  the  Commission  believes 
that  BSE  has  proposed  rules  that  should 
ensuire  that  trading  in  Nasdaq  securities 
on  its  floor  occurs  in  an  orderly  fashion, 
consistent  with  the  requirements  of  the 
Act.  The  Commission,  therefore, 
believes  that  the  proposal  should 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  that  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.'^  The  Commission  also  notes 
that  BSE's  responses  to  the  comments 
raised  in  the  Nasdaq  letter  were 
sufficient.'^ 

Furthermore,  the  proposed  rule 
change  is  consistent  with  Section 
12(f)(2)  of  the  Act,""  which  grants  the 
Commission  explicit  authority  to 
approve  UTP  in  OTC  securities.  Section 
12(f)(2)  of  the  Act  requires  the 
Commission,  prior  to  approving  UTP,  to 
determine  that  the  granting  of  UTP  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  these  goals  and  thus,  the 
Commission  is  approving  the  proposed 
rule  change,  subject  to  the  BSE 
complying  with  the  requirements  of  the 
OTC/UTP  Plan. '8 


"15U.S.C.78f(b)(5). 

'«15U.S.C.78f. 

>^  In  approving  this  proposal,  the  Conunission  has 
considered  its  impact  on  efRciency,  competition, 
and  capital  formation.  15  U.S.G.  78c(f). 

■"The  Commission  notes  that  proposed  Section 
28  of  the  BSE's  rules.  Short  Sales,  does  not  require 
an  exemption  form  the  Commission's  short  sales 
rule,  Rule  lOa-1,  since  Nasdaq  securities  currently 
are  excluded  from  the  Rule.  See  17  CFR  240.10a- 
l(a)(lHii).  However,  Nasdaq  has  applied  to  become 
a  national  securities  exchange.  See  Securities 
Exchange  Act  Release  No.  44396  ()ime  7.  2001).  66 
FR  31952  (June  13,  2001).  If  Nasdaq  becomes  a 
registered  exchange,  Nasdaq  securities  will  be 
exchange  listed  and  subparagraph  (ii)  of  Rule  10a- 
1  will  no  longer  be  available.  Accordingly,  BSE 
specialists  trading  Nasdaq  securities  would  be 
subject  to  Rule  lOa-1  unless  BSE  obtains  an 
exemption  from  the  Rule.  Nasdaq  has  requested  an 
exemption  from  Rule  lOa-1. 

»'  15  U.S.C.  781(f)(2). 

'"The  Crrc/irrP  Plan  refers  to  the  Joint  Self- 
Regulatory  Organization  Plan  Governing  the 
Collection,  Consolidation,  and  Dissemination  of 
Quotation  and  Transaction  Information  for 
Exchange-Listed  Nasdaq/National  Market  System 
Securities  and  for  Nasdaq/National  Market  System 
Securitief  Traded  on  Exchanges  on  an  Uitlisted 
Trading  Privileges  Basis.  The  Commission  notes 
that  on  August  29,  2001 .  BSE  became  a  full 
participant  in  the  OTC/UTP  Plan.  The  other 
participants  of  the  OTC/UTP  Plan  are  the  American 
Stock  Exchange  LLC.  the  Chicago  Stock  Exchange. 
Inc.  the  Cincinnati  Stock  Exchange,  Inc.,  the 
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Finally,  the  Commission  finds  good 
cause  to  accelerate  approval  of 
Amendment  No.  2  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  in  the  Federal 
Register.  The  Commission  notes  that 
Amendment  No.  2  merely  clarifies  the 
rule  language  and  deletes  inapplicable 
language.  The  amendment,  therefore, 
does  not  substantively  change  the 
meaning  or  intent  of  the  proposed  rule 
change.  For  these  reasons,  the 
Commission  believes  that  good  cause 
exists,  consistent  with  Sections 
6(b)(5)  '8  and  19(b)  2«  of  the  Act,  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  Amendment  No.  2  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjing  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2001-01  and  should  be 
submitted  by  November  15,  2001. 

VI.  Condusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^'  that  the 
proposed  rule  change  (SR-BSE-2001- 
01),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.22 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-26864  Filed  10-24-^)1:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RotoMO  No.  34*44850;  HI*  No.  SR-NASD- 
00-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Anwndmants  to  Proposed 
Rule  Change  by  National  Associatioan 
of  Securities  Dealers,  Inc.  Amending 
NASD  Code  of  Arbitration  Rules  10335 
and  1020S(h)  Relating  to  injunctive 
Relief 

October  18.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
18,  2000,  May  17,  2001  and  August  10. 
2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Dispute 
Resolution,  Inc.  ("NASD  Dispute 
Resolution")  filed  with  the  Securities 
and  Exchange  Hommission 
("Commission")  Amendment  No.  3, 
Amendment  No.  4  and  Amendment  No. 
5  to  the  proposed  rule  change 
respectively,  as  described  in  Items  I,  II. 
and  in  below,  which  items  have  been 
prepared  by  NASD  Dispute  Resolution. ^ 
On  April  7,  2000,  the  proposed  rule 
change,  which  incorporated 
Amendment  No.  1  and  Amendment  No. 
2,*  was  published  for  comment  in  the 
Federal  Register.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  Nos.  3,  4, 
and  5  frtim  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resolution  is 
proposing  to  amend  Rules  10335  and 
10205(h)  of  the  Code  of  Arbitration 
Procedure  of  the  NASD  ("Code"),  to 


National  Association  of  Securities  Dealers,  Inc.,  the 
Pacific  Exchange,  Inc,  and  the  Philadelphia  Stock 
Exchange.  Inc. 

'•15  U.S.C.  78W>M5). 

«>15U.S.C78s. 

"  15  U.S.C.  78s(b)(2). 

u  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-«. 

^  See  letter  from  Laura  Leedy  Gansler,  Counsel. 
NASD  Dispute  Resolution  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  18. 
2000  ("Amendment  No.  3"):  letter  from  Laura 
Leedy  Gansler,  Counsel,  NASD  Dispute  Resolution 
to  Florence  Harmon.  Senior  Special  Counsel, 
Division.  Commission,  dated  May  17,  2001 
("Amendment  No.  j4");  and  letter  from  Laura  Leedy 
Gansler,  Counsel,  NASD  Dispute  Resolution  to 
Florence  Harmon,  Senior  Special  Counsel,  Division. 
Commission,  dated  August  10,  2001  ("Amendment 
No.  5"). 

♦  See  letters  from  Patrice  Gliniecki,  Vice  President 
and  Deputy  General  Counsel.  NASD  Dispute 
Resolution,  to  Katherine  A.  England,  Assistant 
Director,  Division,  Commission,  dated  March  7, 
2000  ("Amendment  No.  1")  and  March  24,  2000 
(A" Amendment  No.  2"). 

^  See  Securities  Exchange  Act  Release  No.  42606 
(April  3,  2000).  65  FR  16405  (April  7.  2000) 
("Original  Proposal"). 


simplify  and  clarify  the  procedures  for 
obtaining  injunctive  relief  in  certain 
disputes  subject  to  arbitration.  Below  is 
the  text  of  the  proposed  rule  change. 
Changes  to  the  proposed  rule  text  added 
since  the  proposed  lule  change  was 
published  in  the  Federal  Register  on 
April  7,  2000  are  in  italics;  deletions 
from  the  previously  published  rule 
change  are  in  brackets.*' 

Rules  of  the  Association 


10000.    Code  of  Arbitration  Procedure 


10300.    Uniform  Code  of  Arbitration 

Rule  10335.  Temporary  Infunctive 
Orders;  Requests  for  Permanent 
Injunctive  Relief 

(a)  Temporary  Injunctive  Orders. 

(1)  In  industiy  or  clearing  disputes 
required  to  be  submitted  to  arbitration 
pursuant  to  Rule  10201,  parties  may 
seek  a  temporary  injunctive  order,  as 
defined  in  paragraph  (a)(2)  of  this  Rule, 
from  a  court  of  competent  jurisdiction. 
Parties  to  a  pending  arbitration  may 
seek  a  temporary  injunctive  order  &Y>m 

a  court  of  competent  jurisdiction  even  if 
another  party  has  already  field  a  claim 
arising  from  the  same  dispute  in 
arbitration  pursuant  to  this  paragraph, 
provided  that  an  arbitration  hearing  on 
a  request  for  permanent  unjunctive 
relief  pursuant  to  paragraph  (b)  of  this 
Rule  has  not  yet  hegun  [commenced]. 

(2)  For  purposes  of  this  Rule, 
temporary  injunctive  order  means  a 
temporary  restraining  order,  preliminary 
injunction  or  other  form  of  initial, 
temporary  injimctive  relief 

(3)  A  party  seeking  a  temporary 
injunctive  order  from  a  court  wiUi 
respect  to  an  industry  or  clearing 
dispute  required  to  be  submitted  to 
arbitration  pursuant  to  Rule  10201  shall 
simidtaneously  file  with  the  Director  a 
Statement  of  Claim  requesting 
permanent  injunctive  and  all  other  relief 
with  respect  to  the  same  dispute  in  the 
manner  specified  under  this  Code[,  and 
shall  simultaneously).  The  party  seeking 
temporary  injunctive  relief  shall  also 
serve  the  Statement  of  Claim  requesting 
permanent  injunctive  and  all  other  relief 
on  all  other  parties  in  the  same  manner 
and  at  the  same  time  as  the  Statement 
of  Claim  is  filed  with  the  Director. 
Filings  and  service  under  this  Rule  shall 
(may]  be  made  by  facsimile,  overnight 
delivery  service  or  messager.  Service 
shall  be  made  on  all  parties  at  the  same 
time  and  in  the  same  manner,  unless 


*NASD  Disputes  Resolution  represents  that  the 
proposal,  and  all  amendments  thereto  are  available 
at  its  web  site,  www.nasdadr.com. 
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the  parties  agree  otherwise.  A  party 
obtaining  a  court-issued  temporary 
injunctive  order  shall  notify  the  Director 
and  the  other  parties  of  the  issuance  of 
the  order  writhin  one  business  day. 

(4)  Unless  otherwise  stated,  for 
purposes  of  computation  of  time  under 
any  paragraph  of  this  Rule,  any 
reference  to  days  means  calendar  days, 
including  Saturdays,  Sundays  or  any 
NASD  holiday.  However,  if  a  party  must 
provide  notice  or  a  response  to  the 
Director  and  the  day  on  which  that 
notice  or  response  to  the  Director  must 
be  given  falls  on  a  Saturday,  Simday  or 
any  NASD  holiday,  then  the  time  period 
is  extended  imtil  the  next  business  day. 

(b)  Hearing  on  Request  for  Permanent 
Injunctive  Relief. 

(1)  Scheduling  of  Hearing. 
If  a  court  issues  a  temporary 

injimctive  order,  an  arbitration  hearing 
on  the  request  for  permanent  injunctive 
relief  shall  begin  [commence]  within  15 
days  of  the  date  the  court  issues  the 
temporary  injunctive  order.  If  the  15th 
day  falls  on  a  Saturday,  Simday,  or 
NASD  holiday,  the  15-day  period  shall 
expire  on  the  next  business  day.  Unless 
the  parties  agree  otherwise,  a  hearing 
lasting  more  than  one  day  shall  be  held 
on  consecutive  days  when  reasonably 
possible.  The  Director  shall  provide  to 
all  parties  notice  of  the  date,  time  and 
place  of  the  hearing  at  least  three  days 
prior  to  the  beginning  [commencement] 
of  the  hearing. 

(2)  Composition  of  Arbitration  Panel 
The  hearing  on  the  request  for 

permanent  injunctive  relief  shall  be 
heard  by  a  panel  of  three  arbitrators, 
who  shall  either  be  all  non-public 
arbitrators  as  defined  in  Rule 
10308(a)(4),  or,  if  the  underlying  dispute 
would  be  heard  by  a  public  arbitrator  or 
panel  consisting  of  a  majority  of  public 
arbitrators  under  Rule  10202,  a  majority 
of  public  arbitrators  as  defined  in  Rule 
10308(a)(5). 

(3)  Selection  of  Arbitrators  and 
Chairperson. 

(A)  (i)  In  cases  in  which  all  of  the 
members  of  the  arbitration  panel  are 
non-public  under  paragraph  (b)(2)  of 
this  Rule,  the  Director  shall  generate 
and  provide  to  the  parties  a  list  of  seven 
arbitrators  from  a  national  roster  of 
arbitrators.  The  Director  shall  send  to 
the  parties  the  employment  history  for 
the  past  10  years  for  each  listed 
arbitrator  and  other  background 
information.  At  least  [a  majority]  three 
of  the  arbitrators  listed  shall  be  lawyers 
(specializing  in]  with  experience 
litigating  cases  involving  injunctive 
relief. 

(ij)  Each  party  may  exercise  one  strike 
to  the  arbitrators  on  the  list.  Within 
three  days  of  receiving  the  list,  each 


party  shall  inform  the  Director  which 
arbitrator,  if  any,  it  wishes  to  strike,  and 
shall  rank  the  remaining  arbitrators  in 
order  of  preference.  The  Direct  shall 
consolidate  the  parties'  rankings,  and 
shall  appoint  arbitrators  based  on  the 
order  of  rankings  on  the  consolidated 
list,  subject  to  the  arbitrators' 
availability  and  disqualification. 

(B)  [i]  In  cases  in  which  the  panel  of 
arbitrators  consists  of  a  majority  of 
public  arbitrators  under  paragraph  (b)(2) 
of  this  Rule,  the  Director  shall  generate 
and  provide  to  the  parties  a  list  of  nine 
arbitrators  from  a  national  roster  of 
arbitrators.  The  Director  shall  send  to 
the  parties  employment  history  for  the 
past  10  years  for  each  listed  arbitrator 
and  other  background  information.  At 
least  a  majority  of  the  arbitrators  listed 
shall  be  [(1)]  public  arbitrators  [and  (2)], 
and  at  least  four  of  the  arbitrators  listed 
shall  be  lawyers  [specializing  in]  with 
experience  litigating  cases  involving 
injunctive  relief. 

(ii)  Each  party  may  exercise  two 
strikes  to  the  aAitrators  on  the  list. 
Within  three  days  of  receiving  the  list, 
each  party  shall  inform  the  Director 
which  arbitrators,  if  any,  it  wishes  to 
strike,  and  shall  rank  the  remaining 
arbitrators  in  order  of  preference.  The 
Director  shall  consolidate  the  parties' 
rankings,  and  shall  appoint  arbitrators 
based  on  the  order  of  rankings  on  the 
consolidated  list,  subject  to  the 
arbitrators'  availability  and 
disqualification . 

(C)  (i)  Each  party  shall  inform  the 
Director  of  its  preference  of  chairperson 
of  the  arbitration  panel  by  the  close  of 
business  on  the  next  business  day  after 
receiving  notice  of  the  panel  members. 

^ijj  If  the  parties  do  not  agree  on  a 
chairperson  within  that  time,  the 
Director  shall  select  the  chairperson.  In 
cases  in  which  the  panel  consists  of  a 
majority  of  public  arbitrators,  the 
Director  shall  select  a  public  arbitrator 
as  chairperson,  [shall  be  one  of  the 
public  arbitrators  who  is  a  lawyer 
specializing  in]  with  experience 
litigating  cases  involving  injunctive 
relief.  [In  cases  in  which  the  panel 
consists  of  non-public  arbitrators,  the 
chairperson  shall  be  a  lawyer 
specializing  in  injunctive  relief.] 
Whenever  possible,  the  Director  shall 
select  as  chairperson  the  lawyer 
(specializing  in]  with  experience 
litigating  cases  involving  injunctive 
relief  whom  the  parties  have  ranked  the 
highest. 

(D)  The  Director  may  exercise 
discretionary  authority  and  make  any 
decision  that  is  consistent  with  the 
purposes  of  this  Rule  and  Rule  10308  to 
facilitate  the  appointment  of  arbitration 
panels  and  the  selection  of  chairperson. 


(4)  Applicable  Legal  Standard. 
The  legal  standard  for  granting  or 

denying  a  request  for  permanent 
injimctive  relief  is  that  of  the  state 
where  the  events  upon  which  the 
request  is  based  occurred,  or  as 
specified  in  an  enforceable  choice  of 
law  aoeement  between  the  parties. 

(5)  Effect  of  Pending  Temporary 
Injimctive  Order. 

Upon  a  full  and  fair  presentation  of 
the  evidence  from  all  relevant  parties  on 
the  request  for  permanent  injunctive 
relief,  the  panel  may  prohibit  the  parties 
from  seeking  an  extension  of  any  court- 
issued  temporary  injunctive  order 
remaining  in  effect,  or,  if  appropriate, 
order  the  parties  jointly  to  move  to 
modify  or  dissolve  any  such  order.  In 
the  event  that  a  panel's  order  conflicts 
with  a  pending  court  order,  the  panel's 
order  will  become  effective  upon 
expiration  of  the  pending  court  order. 

(2)  Fees,  Costs  and  Expenses,  and 
Aihitrator  Honorarium. 

(A)  The  parties  shall  jointly  bear  (the] 
reasonable  travel-related  costs  and 
expenses  incurred  by  arbitrators  who 
are  required  to  travel  to  a  hearing 
location  other  than  their  primary 
hearing  location(s)  in  order  to 
participate  in  [of  the  arbitrators 
appointed  to  hear]  the  hearing  on  the 
request  for  permanent  injunctive  relief. 
(The  arbitrators  shall  not  reallocate  such 
costs  and  expenses  among  the  parties.] 
The  arbitrators  may  reallocate  such 
costs  and  expenses  among  the  parties  in 
the  award. 

(B)  The  party  seeking  injunctive  relief 
shall  pay  the  expedited  hearing  fees 
pursuant  to  Rule  10205(h),  or,  where 
both  sides  seek  such  relief,  both  parties 
shall  pay  such  fees.  In  either  event, 
however,  the  arbitrator(s)  [shall  have  the 
authority  to]  may  reallocate  such  fees 
among  the  parties  in  the  award. 

(C)  Notwithstanding  any  other 
provision  in  the  Code,  the  chairperson 
of  the  panel  hearing  a  request  for 
permanent  injunctive  reUef  pursuant  to 
this  Rule  shall  receive  an  honorarium  of 
$375  for  each  single  session,  and  $700 
for  each  double  session,  of  the  hearing. 
Each  other  member  of  the  panel  shall 
receive  an  honorarium  of  $300  for  each 
single  session,  and  $600  for  each  double 
session,  of  the  hearing.  The  parties  shall 
equally  pay  the  difference  between 
these  amounts  and  the  amoimts  panel 
members  and  the  chairperson  receive 
under  the  Code  pursuant  to  IM-10104. 
The  arbitrators  (shall  not]  may  reallocate 
such  amount  among  the  parties  in  the 
award. 

(c)  Hearing  on  Damages  or  other 
Relief. 

(1)  Upon  completion  of  the  hearing  on 
the  request  for  permanent  relief,  the 
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panel,  may,  if  necessary,  set  a  date  for 
any  ivbsequent  hearing  on  damages  or 
other  relief,  which  shall  be  held  before 
the  same  panel  or  arbitrators  and  which 
shall  include,  but  not  be  limited  to,  the 
same  record. 

(2)  The  parties  shall  jointly  bear  [the] 
reasonable  travel-related  costs  and 
expenses  [of  the  arbitrators  resulting 
bom]  incurred  by  arbitrators  who  are 
required  to  travel  to  a  hearing  location 
other  than  their  primary  hearing 
location(s)  in  order  to  participate  in  any 
subsequent  hearings  on  damages  or 
other  relief.  The  aihitrators  [shall  not] 
may  reallocate  such  costs  and  expenses 
among  the  parties  in  the  award. 

(d)  Unchanged. 
***** 

10200.    INDUSTRY  AND  CLEARING 
CONTROVERSIES 

10205.    Schedule  of  Fees  for  Industry 
and  Clearing  Controversies 

(a)-(k)  Unchanged. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fDr,  die  Proposed  Rule 
Change 

NASD  Dispute  Resolution  has  filed 
three  amendments  to  the  proposed  rule 
change  since  it  was  published  for 
comment  by  the  Commission  on  April  7, 
2000.^  In  the  amendments  filed  with  the 
Commission,  NASD  Dispute  Resolution 
included  statements  concerning  the 
purpose  of  and  basis  for  the 
amendments  to  the  proposed  rule 
change  and  discussed  any  comments  it 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  NASD  Dispute  Resolution  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgfmization  's 
Statement  of  the  Purpose  of,  and 
Statutory  Rasis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  10335  of  the  Code  is  a  pilot  rule 
providing  procedures  for  obtaining 
interim  and  permanent  injunctive  relief 
in  arbitration.  The  pilot  rule  is  currently 
due  to  expire  on  January  4,  2002.  The 
purpose  of  the  proposed  rule  change  is 
to  streamline  the  process  for  obtaining 
injunctive  relief,  and  to  expedite  the 
disposition  of  the  merits  of  cases  in 
which  iiijunctive  relief  is  ordered. 

The  Commission  published  the 
proposed  rule  change  for  comment  on 


April  7,  2000."  On  December  19,  2000, 
NASD  Dispute  Resolution  filed 
Amendment  No.  3  and  a  Response  to 
Comments  responding  to  a  majority  of 
the  comment  letters.^  On  December  21, 
2000.  NASD  Dispute  Resolution  filed  a 
second  Response  to  Comments 
responding  to  the  remaining  comment 
letters  subsequently  received  by  NASD 
Dispute  Resolution.^"  Since  then,  NASD 
Dispute  Resolution  has  amended  the 
proposed  rule  change  twice  more  in 
response  to  comments  from  the 
Commission  staff."  The  amendments  to 
the  proposed  rule  change  made  since 
the  proposed  rule  change  was  pubUshed 
for  comment  are  summarized  below. 

Panel  Composition 

The  proposed  rule  change  originally 
required  that  a  majority  of  arbitrators 
hearing  requests  for  permanent 
injunctive  reUef  be  lawyers  speciafizing 
in  injunctive  relief.  A  number  of 
commenters  expressed  the  view  that 
this  requirement  was  overly  vague, 
would  result  in  more  arbitrators  with  a 
bias  in  iavor  of  member  firms  and 
would  give  the  staff  too  much  discretion 
in  determining  who  met  the  criteria.  In 
response,  NASD  Dispute  Resolution 
amended  the  proposed  rule  change  to 
provide  that  a  majority  of  arbitrators 
hearing  a  request  for  permanent 
injunctive  relief  be  lawyers  "with 
experience  litigating  cases  involving" 
injunctive  relief,  rather  than  lawyers 
"specializing  in"  injunctive  relief.  In 
response  to  additional  comments  from 
the  Commission  staff  based  on 
commenters'  concerns  about  panel 
composition,  the  proposed  nde  change 
was  further  amended  to  provide  that 
less  than  a  majority  of  the  arbitrators 
listed  would  be  required  to  be  lawyers 
with  experience  litigating  cases 
involving  injunctive  relief.  Therefore, 
the  proposed  rule  now  provides  that  at 
least  three  of  seven,  or  four  of  nine, 
rather  than  a  majority,  of  the  listed 
arbitrators  in  non-public  and  public 
cases,  respectively,  shall  be  lawyers 
with  experience  litigating  cases 
involving  injimctive  relief.  ^^ 


'  See  Amendment  No.  3,  Amendment  No.  4  and 
Amendment  No.  5,  supra  note  3. 


■See  notes. 

"See  Amendment  No.  3  for  a  detailed  summary 
of  the  comments  and  NASD  Dispute  Resolutions' 
response,  supra  note  3. 

^0  See  supra  note  5. 

>  ■  See  Amendment  No.  4  and  Amendment  No.  5, 
supra  note  3. 

"See  letter  from  John  W.  Shaw  and  Jeffrey  A. 
Ziesman,  Berkowitz,  Feldmiller,  Stanton,  Brandt, 
Williams  &  Stueve,  LLP,  counsel  to  Sutro  &  Co. 
Incorporated,  to  Sectetary,  Commission,  dated  April 
28.  2000  ("Sutro  Comment  Letter"),  and  letter  from 
Dan  Jamieson,  Public  Investor,  to  Jonathan  Katz, 
Secretary,  Commission,  dated  May  1,  2000. 


Allocation  of  Fees  and  Costs 

In  order  to  fill  a  panel  to  hear  requests 
for  permanent  reUef  within  the 
shortened  time  frame  provided  by  the 
proposed  rule,  arbitrators  will 
occasionally  be  required  to  travel  to 
hearing  locations  other  than  their 
primary  hearing  location.  The  proposed 
rule  change  originally  provided  that  the 
parties  would  jointly  bear  the  travel- 
related  costs  and  expenses  of  the 
arbitrators  hearing  the  request  for 
permanent  relief  or  any  subsequent 
hearing  on  other  relief,  as  well  as  the 
additional  honoraria  required  by  the 
rule,  and  prohibited  arbitrators  from 
reallocating  costs  and  expenses  among 
the  parties. 

In  response  to  comments,  NASD 
Dispute  Resolution  amended  the  text  of 
the  proposed  rule  change  to  delete  all 
prohibitions  on  reallocation  of  the  costs, 
expenses,  fees,  and  honoraria.  In 
addition,  the  proposed  rule  change  was 
amended  to  expressly  provide  that  the 
arbitrators  may  reallocate  these  costs, 
expenses,  and  honoraria  in  the  award. 
NASD  Dispute  Resolution  also  amended 
the  provisions  relating  to  travel  costs 
and  expenses  to  clarify  that  the  parties 
are  only  responsible  for  reasonable 
travel-related  costs  and  expenses 
incurred  by  arbitrators  who  are  required 
to  travel  to  a  hearing  location  other  than 
their  primary  hearing  location(s)  in 
order  to  participate  in  the  hearing  on  the 
request  for  permanent  injimctive  relief 
or  subsequent  hearings  on  other  forms 
of  relief. 

Appointment  of  Arbitrators 

At  the  suggestion  of  the  Commission 
staff,  NASD  Dispute  Resolution 
amended  the  proposed  rule  change  to 
make  clear  that  certain  procedures  in 
Rule  10308  under  the  Qxle  for 
providing  parties  with  background 
information  regarding  the  listed 
arbitrators,  and  for  appointing 
arbitrators  based  on  the  consolidated  list 
of  the  parties'  rankings,  apply  in  the 
context  of  the  proposed  rule. 
Specifically,  the  proposed  rule  change 
now  provides  that  the  Director  shall 
send  to  the  parties  the  employment 
history  for  each  listed  arbitrator  for  the 
past  10  years  and  other  background 
information.  This  language  mirrors 
language  in  Rule  10308(b)(6)  under  the 
Code.  'The  proposed  rule  change  also 
now  provides  that  once  the  lists  are 
ranked  and  returned  by  the  parties,  the 
Director  shall  consolidate  the  parties' 
rankings  and  shall  appoint  arbitrators 
based  on  the  order  of  rankings  on  the 
consoUdated  Ust,  subject  to  availability 
and  disqualification.  This  language 
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mirrors  language  in  Rule  10308(c)(3) 
and  (c)(4)  under  the  Code. 

Filing  and  Service  of  Statement  of  Claim 

NASD  Dispute  Resolution  amended 
the  proposed  rule  change  to  clarify  that 
when  parties  file  a  Statement  of  Claim 
in  arbitration  pursuant  to  paragraph 
(a)(3)  of  the  proposed  nde,  the 
Statement  of  Claim  must  include 
requests  for  all  permanent  relief, 
whether  injimctive  or  otherwise.  The 
same  provision  was  also  amended  to 
clarify  that  service  luider  the  rule  must 
be  made  on  all  parties  at  the  same  time 
and  in  the  same  manner,  unless  the 
parties  agree  otherwise,  and  that  the 
Statement  of  Claim  must  be  filed  with 
the  Director  in  the  same  manner  as  it  is 
served  on  the  other  parties.  The 
provision  was  also  amended  to  clarify, 
because  of  the  short  time  frames 
provided  by  the  rule,  that  service  and 
filings  imder  the  rule  must  be  either  by 
facsimile,  overnight  delivery  service  or 
messenger.  These  changes  reflect  the 
intent  of  the  original  rule  filing  and  are 
merely  intended  to  remove  any 
Bimbiguity  from  the  original  filing. 

Consecutive  Hearing  Days 

To  further  ensure  prompt  presentation 
of  evidence  in  such  cases,  the  proposed 
rule  was  amended  to  provide  that,  to  the 
extent  possible,  hearings  on  requests  for 
permanent  injunctive  relief  lasting  more 
than  one  day  would  be  held  on 
consecutive  days,  unless  the  parties 
agree  otherwise. 

(b)  Timing  of  Requests  for  Temporary 
Injunctive  Orders  in  Court:  The 
proposed  rule  provides  that  parties  to  a 
pending  arbitration  may  seek  temporary 
injunctive  relief  in  court  even  if  another 
party  has  already  filed  a  claim  arising 
from  the  same  dispute  in  arbitration, 
provided  that  an  titration  hearing  on 
the  request  for  permanent  injunctive 
relief  has  not  yet  begim.  NASD  Dispute 
Resolution  amended  this  provision  to 
clarify  that  this  provision  refers  to  the 
arbitration  hearing  on  the  merits  of  the 
request  for  permanent  injimctive  relief, 
and  not  to  any  pre-hearing  conferences 
related  to  the  hearing  on  the  request  for 
permanent  injunctive  relief. 

(c)  Commence  v.  Begin:  At  the  request 
of  the  Commission  staff,  NASD  Dispute 
Resolution  replaced  the  word 
"commence"  with  the  word  "begin,"  or 
the  appropriate  form  thereof,  throughout 
the  proposed  rule  to  respond  to  a 
commenter's  request  to  clarify  that  the 
relevant  provisions  refer  to  the 
arbitration  hearing  on  the  merits. '^ 


2.  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change  as 
amended  is  consistent  with  the 
provisions  of  Section  15A(b)  of  the 
Exchange  Act,'*  in  general,  and  furthers 
the  objectives  of  Section  15A(b)(6),i5  in 
particular,  which  requires,  among  other 
things,  that  the  Association's  ndes  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  it  is  in  the  best 
interest  of  investors  and  the  parties 
involved  in  intra-industry  disputes  to 
provide  for  fast  and  efficient  resolution 
of  requests  for  temporary  injimctive 
relief,  and  to  provide  clear  and  simple 
rules  governing  the  integration  of  court- 
ordered  relief  with  the  arbitration  of  the 
underlying  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Dispute  Resolution  does  not 
believe  that  the  proposed  rule  change  as 
amended  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  submitted  Amendment 
No.  3,  Amendment  No.  4  and 
Amendment  No.  5  to  the  proposed  rule 
change  ("Current  Amendments")  in 
response  to  written  comments  it 
received  on  the  Original  Proposal. 
Written  comments  regarding  the  Current 
Amendments  were  neither  soUcited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
hile  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
3,4,  and  5,  including  whether 
Amendment  Nos.  3,  4,  and  5  are 
consistent  with  the  Act.  The 
Commission  notes  in  particiilar  that, 
under  the  proposal,  the  parties  shall 
jointly  bear  the  reasonable  travel-related 
costs  and  expenses  resulting  from  any 
subsequent  hearings  on  damages  or 
other  relief.  In  addition,  the  parties  shall 
equally  pay  the  difference  between  the 
honorarium  under  proposed  paragraph 
(b)(6)(C)  of  Rule  10335  and  the  amounts 
the  arbitrators  are  otherwise  entitled  to 
receive  under  the  Code.  The  arbitrators 
may  reallocate  these  costs  and  expenses 
among  the  parties.  The  Commission 
seeks  conunents  on  this  fee  structure, 
including  whether  the  proposal  is 
consistent  with  the  Act  which,  among 
other  things,  prohibits  the  imposition  of 
inappropriate  and  unnecessary  biu'dens 
on  competition  '^  and  requires  that  fees 
and  charges  be  reasonable  and  equitably 
allocated.^' 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASEM)(M)2  and  should  be 
submitted  by  November  15,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-26865  Filed  10-24-01;  8:45  am] 

■lUJNQ  CODE  mO-OI-M 


"  See  Sutro  Cominent  Letter,  supra  note  12. 


"15  U.S.C  78o-3(b). 
» 15  U.S.C  78o-3(b)(6). 


'«See  15  U.S.C  78o-3(b)(9). 
"See  15  U.S.C  78o-3(b)(5). 
"•17  CFR  200.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  344-44960;  RIe  No.  SR- 
NSCC-2001-14] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Rling  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Data  Services 
Only  Members 

October  19,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT") ',  notice  is  hereby  given  that  on 
September  24,  2001,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  NSCC  to  add  a  new  membership 
category  ("Data  Services  Only  Member") 
to  its  rules.  Data  Services  Only  Members 
would  be  able  to  use  certain  non- 
clearing  services  available  at  NSCC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  for  Proposed  Rule 
Change 

The  proposed  rule  change  creates  a 
new  category  of  member  that  its  eligible 
to  access  certain  limited  data  and 
information  services  of  NSCC.  Such 
entities  will  be  known  as  "Data  Services 
Only  Members"  and  would  only  be 
permitted  access  to  those  services 


specifically  enumerated  under  NSCC's 
rules.  They  would  not  be  permitted  to 
settle  any  transactions  through  NSCC's 
facilities. 

Entities  seeking  access  as  a  Data 
Services  Only  Member  must  only  meet 
the  requirements  of  any  of  clauses  (i) 
through  (vi)  of  Section  1  of  Rule  2;  that 
is,  they  must  be  either  a  registered 
broker-dealer,  bank  or  trust  company, 
registered  clearing  agency,  insurance 
company  or  entity  licensed  to  sell 
insurance  products,  an  investment 
company  registered  imder  the 
Investment  Company  Act  of  1940,  as 
amended,  or  an  entity  that  has 
demonstrated  to  NSCC's  Board  of 
Directors  that  its  business  and 
capabilities  are  such  that  it  could 
reasonably  expect  material  benefit  from 
access  to  such  services  in  order  to  be 
accepted  as  a  Data  Services  Only 
Member.-^ 

Initially,  the  only  NSCC  service  that 
Data  Services  Only  Members  would  be 
permitted  to  access  the  networking 
service  provided  as  part  of  NSCC's 
Mutual  Fund  Services. 

This  new  membership  category  is 
being  added  at  the  request  of  NSCC's 
Fund  Members  and  the  Investment 
Company  Institute,  in  order  to  permit 
broker-dealers  who  otherwise  do  not 
qualify  to  be  NSCC  members  to  obtain 
access  to  customers'  account  data  in  an 
automated  format. 

NSCC's  Rule  52  (Mutual  Fund 
Services)  is  being  amended  to  permit 
Data  Services  Only  Members  to  utilize 
networking  only  to  request  and  transmit 
mutual  fund,  investment  fund  and  UTT 
customer  account  data.  (They  would 
not,  however,  be  permitted  to  settle 
dividend  or  other  networking  payments 
through  NSCC.)* 

The  proposed  rule  change  also  makes 
technical  conforming  changes  to  other 
existing  rules  in  order  to  include 
references  to  Data  Services  Only 
Members.  In  addition,  certain  technical 
corrections  are  being  made  to  update 
certain  cross-references  as  a  result  of 
other  recent  rule  changes.^ 


'15U.S.C78s(b)(l). 

2  The  Conunission  has  modified  the  text  of  the 
siinunaries  prepared  by  NSOC 


'  Since  Data  Services  Only  Members  will  not  be 
inputting  transactions  for  settlement  through 
NSOCs  facilities  and  since  NSCX:  will  thus  not  be 
subject  to  settlement  exposure  by  these  members. 
Data  Services  Only  Members  will  not  be  required 
to  make  a  clearing  fund  deposit,  and  they  will  not 
be  subject  to  NSCC's  current  membership 
standards. 

*  Subsequently,  it  is  anticipated  that  such 
members  would  also  be  permitted  to  transmit  data 
regarding  mutual  fund  purchase  and  redemption 
transaction,  which  transactions  would  be  settled 
outside  the  Corporation's  facilities.  Such  extension 
would  be  the  subject  of  a  separate  rule  filing. 

'  Since  recently  Addendum  M  has  been  deleted 
(with  the  applicable  provisions  now  being 
contained  in  Addendum  K),  the  reference  to 
Addendum  M  in  Rule  18  has  been  corrected  to  refer 


A  proposed  fee  schedule  for  Data 
Services  Only  Members'  use  of 
networking  is  being  developed  and  will 
be  the  subject  of  a  separate  rule  filing.^ 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
NSCC  because  the  rule  change  will 
increase  the  automation  of  data 
transmission  between  fund  members, 
broker-dealers,  and  other  entities  and 
will  permit  greater  access  to  such 
information,  thus  facilitating  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  has, 
however,  worked  closely  with  the 
Investment  Company  Institute  and  a 
representative  group  of  mutual  fund 
industry  participants  in  developing  the 
proposed  Data  Services  Only 
Membership  category.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC.  "* 

in.  Date  of  Efliectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  and  Rule  19b- 
4(f)(4)  thereunder  because  the  proposed 
rule  change  effects  a  change  in  an 
existing  service  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible  and  it  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


to  Addendum  K.  In  addition,  the  reference  to  "TPA 
Member"  in  Rule  29  has  been  deleted  as  an 
incorrect  reference. 

"Until  such  time  as  a  fee  schedule  has  been 
agreed  upon,  this  limited  service  will  be  provided 
free. 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions       ^ 
should  file  fix  copies  thereof  witb  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2001-14  and 
should  be  submitted  by  November  15, 
2001. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  01-26896  Filed  10-24-01;  8:45  am) 

SUMO  CODE  tOIO-OI-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
AcUvttlas:  Propoaed  Request  and 
ConHnant  Request  < 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (0MB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 


its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  and 
at  the  following  addresses: 
(OMB),  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building;  Room 
10230,  725  17th  St.,  NW., 
Washington.  DC  20503 
(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  SSA  Reports  Clearance 
Officer,  l-A-21  Operations  Bldg., 
6401  Security  Blvd.,  Baltimore,  MD 
21235-6401 

I.  The  information  collection  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  finm 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instrument  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145,  or 
by  writing  to  him  at  the  address  listed 
above. 

Raihoad  Employment 
Questionnaire — 0960-0078.  The  Social 
Security  Administration  (SSA)  uses 
Form  SSA-671  to  secure  sufficient 
information  to  effect  the  required 
coordination  with  the  Raihoad 
Retirement  Board  for  Social  Security 
claims  processing.  It  is  completed 
whenever  claimants  give  indications  of 
having  been  employed  in  the  railroad 
industry.  The  respondents  are 
applicants  for  Social  Security  benefits, 
who  have  had  railroad  employment,  or 
dependents  of  railroad  workers. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  2,500 
hours. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Yoiu*  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  fiom  the  date  of  this 
publication.  You  can  obtain  a  copy  of 


the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him  at 
the  address  listed  above. 

1 .  Statement  Regarding  Students' 
School  Attendance — 0960-0113.  Form 
SSA-2434  is  used  by  the  Social  Secxuity 
Administration  to  determine  student 
entitlement  status  of  the  children  of  coal 
miners,  children  of  their  widows  or  the 
brothers  of  deceased  miners  eligible  for 
Black  Lung  benefits.  This  form  collects 
information  from  students  about  to 
attain  age  18,  for  the  express  purpose  of 
evaluating  their  continuing  eligibility 
for  program  benefits  under  the  Federal 
Mine  Safety  Act  of  1977.  The 
respondents  are  entitled  black  limg 
children  of  coal  miner's  or  their  widow, 
or  the  brother  of  deceased  black  lung 
coal  miners. 

Number  of  Respondents:  50. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Armual  Burden:  8  hours. 

2.  The  Internet  Social  Security 
Benefits  Application  (ISBA}— 0960- 
0618.  One  of  the  requirements  for 
obtaining  Social  Security  benefits  is  the 
filing  of  an  appUcation  so  that  a 
determination  may  be  made  on  the 
applicant's  eligibility  for  monthly 
benefits.  ISBA,  which  is  available  at  the 
Social  Security  Administration's  (SSA) 
Internet  site,  is  one  method  that  an 
individual  can  choose  to  file  an 
application  for  benefits.  In  order  to 
make  a  determination  on  eligibility  for 
benefits,  it  is  necessary  to  elicit  from  the 
applicant  information  about  the  date 
and  place  of  birth,  current  and  recent 
work,  receipt  of  non-covered  pensions 
etc.  Currently,  the  ISBA  can  only  be 
used  to  apply  for  retirement  and 
spouse's  benefits.  SSA  plans  to  expand 
ISBA  to  encompass  Disability  Insurance 
Benefits  (DIB).  SSA  has  used 
information  collected  by  ISBA  to  entitle 
individuals  to  retirement  insurance 
benefits  and/or  spouse's  benefits.  The 
information  collected  by  the  expanded 
ISBA  will  be  used  to  entitle  individuals 
to  DIB  as  well.  The  respondents  are 
applicants  for  retirement  insurance 
benefits,  spouse's  benefits  and  disability 
benefits.  Below  is  an  estimate  of  the 
public  reporting  burden: 


Typeof  benefH 

Numt)erof 
respondents 

Frequency  of 
response 

Average  burden  per  response 

Estimated  annual 
burden 

RIB 

130,000 
39.000 

1 

1 

20  minutes * 

43  333  hours 

DIB 

25-30  mirujtes 

16  542  hours 

'  17  CFR  20O.3O-3(a)(12). 
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Type  of  benefit 

Number  of  re- 
spondents 

Frequency  of 
response 

Average  burden  per  response 

Estimated  annual 
burden 

Total 

169.000 

59.875  hours. 

Dated:  October  18,  2001. 
Frederick  W.  Brickenkamp, 
Reports  Clearance  Officer. 
[PR  Doc.  01-26883  Filed  10-24-01:  8:45  am] 
BHJJNO  COOS  4191-Oa-U 

SOCIAL  SECURITY  ADMINISTRATION 

Office  of  ttie  Commiaaloner 

Coet-of-UvIng  Incwaae  and  Other 
Determlnatlona  for  2002 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Commissioner  has 
determined — 

(1)  A  2.6  percent  cost-of-living 
increase  in  Social  Security  benefits 
under  title  n  of  the  Social  Security  Act 
(the  Act),  effective  for  December  2001; 

(2)  An  increase  in  the  Federal 
Supplemental  Security  Income  (SSI) 
monthly  benefit  amounts  under  title 
XVI  of  the  Act  for  2002  to  $545  for  an 
eligible  individual,  $817  for  an  eligible 
individual  with  an  eligible  spouse,  and 
$273  for  an  essential  person; 

(3)  The  student  earned  income 
exclusion  to  be  $1,320  per  month  in 
2002  but  not  more  than  $5,340  in  all  of 
2002; 

(4)  The  dollar  fee  limit  for  services 
performed  as  a  representative  payee  to 
be  $30  per  month  ($57  per  month  in  the 
case  of  a  beneficiary  who  is  disabled 
and  has  an  alcoholism  or  drug  addiction 
condition  that  leaves  him  or  her 
incapable  of  managing  benefits)  in  2002; 

(5)  The  national  average  wage  index 
for  2000  to  be  $32,154.82; 

(6)  The  Old-Age,  Survivors,  and 
Disability  Insurance  (OASDI) 
contribution  and  benefit  base  to  be 
$84,900  for  remuneration  paid  in  2002 
and  self-employment  income  earned  in 
taxable  years  beginning  in  2002; 

(7)  For  beneficiaries  who  will  not 
have  reached  their  normal  retirement 
age  by  the  end  of  2002,  the  monthly 
exempt  amount  under  the  Social 
Security  retirement  earnings  test  for 
taxable  years  ending  in  calendar  year 
2002  to  be  $940; 

(8)  The  dollar  amounts  ("bend 
points")  used  in  the  benefit  formula  for 
workers  who  become  eligible  for 
bonefits  in  2002  to  be  $592  and  $?,567; 

(9)  The  dollar  amotmts  ("bend 
points")  used  in  the  formula  for 
computing  maximum  family  benefits  for 


workers  who  become  eligible  for 
benefits  in  2002  to  be  $756,  $1,092,  and 
$1,424; 

(10)  The  amoimt  of  taxable  earnings  a 
person  must  have  to  be  credited  with  a 
quarter  of  coverage  in  2002  to  be  $870; 

(11)  The  "old-law"  contribution  and 
benefit  base  to  be  $63,000  for  2002; 

(12)  The  monthly  amoimt  deemed  to 
constitute  substantial  gainful  activity  for 
statutorily  blind  individuals  in  2002  to 
be  $1,300,  and  the  corresponding 
amount  for  non-blind  disabled  persons 
to  be  $780; 

(13)  The  earnings  threshold 
establishing  a  month  as  a  part  of  a  trial 
work  period  to  be  $560  for  2002;  and 

(14)  Coverage  thresholds  for  2002  to 
be  $1,300  for  domestic  workers  and 
$1,200  for  election  workers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Kunkel,  Office  of  the  Chief 
Actuary,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-3013.  For  information  on  eligibility 
or  claiming  benefits,  call  1-800-772- 
1213.  Information  relating  to  this 
announcement  is  available  on  the 
Internet  at  http://www.ssa.gov/OACT/ 
COLA/index.btml. 

SUPPI.EMENTARY  INFORMATION:  In 
accordance  with  the  Act.  the 
Conunissioner  must  publish  within  45 
days  after  the  close  of  the  third  calendar 
quarter  of  2001  the  benefit  increase 
percentage  and  the  revised  table  of 
"special  minimum"  benefits  (section 
215(i)(2)(D)).  Also,  the  Commissioner 
must  publish  on  or  before  November  1 
the  national  average  wage  index  for 
2000  (section  215(a)(1)(D)),  the  OASDI 
fund  ratio  for  2001  (section 
215(i)(2)(C)(ii)),  the  OASDI  contribution 
and  benefit  base  for  2002  (section 
230(a)),  the  amount  of  earnings  required 
to  be  credited  with  a  quarter  of  coverage 
in  2002  (section  213(d)(2)),  the  monthly 
exempt  amounts  imder  the  Social 
Seauity  retirement  earnings  test  for 
2002  (section  203(f)(8)(A)),  the  formula 
for  computing  a  primary  insurance 
amount  for  workers  who  first  become 
eligible  for  benefits  or  die  in  2002 
(section  215(a)(1)(D)),  and  the  formula 
for  computing  the  m«Yimiim  amount  of 
benefits  payable  to  the  family  of  a 
worker  who  first  becomes  eligible  for 
old-age  benefits  or  dies  in  2002  (section 
203(a)(2)(C)). 


Cost-of-Living  Increases 

General 

The  next  cost-of-living  increase,  or 
automatic  benefit  increase,  is  2.6 
percent  for  benefits  under  titles  U  and 
XVI  of  the  Act.  Under  title  II,  OASDI 
benefits  will  increase  by  2.6  percent  for 
individuals  eligible  for  December  2001 
benefits,  payable  in  January  2002.  This 
increase  is  based  on  the  authority 
contained  in  section  215(i)  of  the  Act 
(42  U.S.C.  415(i)).  Under  title  XVI. 
Federal  SSI  payment  levels  will  also 
increase  by  2.6  percent  effective  for 
pajrments  made  for  the  month  of 
January  2002  but  paid  on  December  31, 
2001.  This  is  based  on  the  authority 
contained  in  section  1617  of  the  Act  (42 
U.S.C.  1382f). 

Automatic  Benefit  Increase 
Computation 

Under  section  215(i)  of  the  Act,  the 
third  calendar  quarter  of  2001  is  a  cost- 
of-living  computation  quarter  for  all  the 
purposes  of  the  Act.  The  Commissioner 
is,  therefore,  required  to  increase 
benefits,  effective  for  December  2001, 
for  individuals  entitled  imder  section 
227  or  228  of  the  Act,  to  increase 
primary  insurance  amounts  of  all  other 
individuals  entitled  imder  title  II  of  the 
Act,  and  to  increase  maximum  benefits 
payable  to  a  family.  For  December  2001, 
the  benefit  increase  is  the  percentage 
increase  in  the  Consumer  Price  Index 
for  Urban  Wage  Earners  and  Clerical 
Workers  horn  the  third  quarter  of  2000 
to  the  third  quarter  of  2001 . 

Section  215(i)(l)  of  the  Act  provides 
that  the  Consumer  Price  Index  for  a 
cost-of-living  computation  quarter  shall 
be  the  arithmetic  mean  of  this  index  for 
the  3  months  in  that  quarter.  We  roimd 
the  arithmetic  mean,  if  necessary,  to  the 
nearest  0.1.  The  Department  of  Labor's 
Consimier  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers  for  each 
month  in  the  quarter  ending  September 
30,  2000,  is:  for  July  2000, 169.4;  for 
August  2000, 169.3;  and  for  September 
2000, 170.4.  The  arithmetic  mean  for 
this  calendar  quarter  is  169.7.  The 
corresponding  Consumer  Price  Index  for 
each  month  in  the  quarter  ending 
September  30.  2001.  is:  for  July  2001, 
173.8;  for  August  2001, 173.8;  and  for 
September  2001, 174.8.  The  arithmetic 
mean  for  this  calendar  quarter  is  174.1. 
Thus,  because  the  Consumer  Price  Index 
for  the  calendar  quarter  ending 
September  30,  2001,  exceeds  that  for  the 


54048 


Federal  Register /Vol.  66,  No.  207 /Thursday.  CDctober  25,  2001 /Notices 


calendar  quarter  ending  September  30, 
2000  by  2.6  percent  (rounded  to  the 
nearest  0.1),  a  cost-of-living  benefit 
increase  of  2.6  percent  is  effective  for 
benefits  imder  title  U  of  the  Act 
beginning  December  2001 . 

Section  215(i)  also  specifies  that  an 
automatic  benefit  increase  under  Title 
n,  effective  for  December  of  any  year, 
will  be  limited  to  the  increase  in  the 
national  average  wage  index  for  the 
prior  year  if  the  "OASDI  fund  ratio"  for 
that  year  is  below  20.0  percent.  The 
OASDI  fund  ratio  for  a  year  is  the  ratio 
of  the  combined  assets  of  the  Old- Age 
and  Survivors  Insxirance  and  Disability 
Insiirance  Trust  Fimds  at  the  beginning 
of  that  year  to  the  combined 
expenditures  of  these  funds  during  that 
year.  (The  expenditures  in  the  ratio's 
denominator  exclude  transfer  payments 
between  the  two  trust  funds,  and  reduce 
any  transfers  to  the  Railroad  Retirement 
Account  by  any  transfers  from  that 
account  into  either  trust  fund.)  For 
2001,  the  OASDI  fund  ratio  is  assets  of 
$1,049,445  million  divided  by  estimated 
expenditures  of  $439,464  million,  or 
238.8  percent.  Because  the  238.8- 


percent  OASDI  fund  ratio  exceeds  20.0 
percent,  the  automatic  benefit  increase 
for  December  2001  is  not  limited. 

Title  B  Benefit  Amounts 

In  accordance  with  section  215(i)  of 
the  Act,  in  the  case  of  workers  and 
family  members  for  whom  eligibility  for 
benefits  [i.e.,  the  worker's  attainment  of 
age  62,  or  disability  or  death  before  age 
62)  occurred  before  2002,  benefits  will 
increase  by  2.6  percent  beginning  with 
benefits  for  December  2001  which  are 
payable  in  January  2002.  In  the  case  of 
first  eligibility  after  2001,  the  2.6 
percent  increase  will  not  apply. 

For  eligibility  after  1978,  benefits  are 
generally  determined  by  a  benefit 
formula  provided  by  the  Social  Security 
Amendments  of  1977  (Pub.  L.  95-216), 
as  described  later  in  this  notice. 

For  eligibility  before  1979,  we 
determine  benefits  by  means  of  a  benefit 
table.  You  may  obtain  a  copy  of  this 
table  by  writing  to:  Social  Security 
Administration,  Office  of  Public 
Inquiries,  4100  Annex,  Baltimore,  MD 
21235.  The  table  is  also  available  on  the 
Internet  at  address  http://www.ssa.gov/ 
OACT/ProgData/tabieForm.html. 


Section  215(i)(2)(D)  of  the  Act 
requires  that,  when  the  Commissioner 
determines  an  automatic  increase  in 
Social  Security  benefits,  the 
Commissioner  will  publish  in  the 
Federal  Register  a  revision  of  the  range 
of  the  primary  insurance  amoimts  and 
corresponding  maximuim  family  -benefits 
based  on  the  dollar  amount  and  other 
provisions  described  in  section 
215(a)(l)(C)(i).  We  refer  to  these  benefits 
as  "special  minimum"  benefits.  These 
benefits  are  payable  to  certain 
individuals  with  long  periods  of 
relatively  low  earnings.  To  qualify  for 
such  benefits,  an  individual  must  have 
at  least  11  "years  of  coverage."  To  earn 
a  year  of  coverage  for  purposes  of  the 
special  minimum  benefit,  a  person  must 
earn  at  least  a  certain  proportion  (25 
percent  for  years  before  1991,  and  15 
percent  for  years  after  1990)  of  the  "old- 
law"  contribution  and  benefit  base.  In 
accordance  with  section  215(a)(l)(C)(i), 
the  table  below  shows  the  revised  range 
of  primary  insurance  amounts  and 
corresponding  maximiun  family  benefit 
amounts  after  the  2.6  percent  automatic 
benefit  increase. 


Special  Minimum  Primary  Insurance  Amounts  and  Maximum  Family  Benefits  Payable  for  December  2001 


Number  of  years  of  coverage 

Primary  insurance 
amount 

Maximum  family 
benefit 

11 J. - 

$30.10 
61.00 
92.10 
122.70 
153.50 
184.40 
215.40 
246.30 
277.10 
307.90 
339.00 
369.60 
400.90 
431.80 
462.60 
493.80 
524.40 
555.30 
586.10 
617.00 

$45.80 
92.20 

12 

13 1 

138.50 

14 J. 

184  60 

1 5 J 

230  70 

277  40 

17 

323  90 

18 

37010 

19 

416  40 

20 „ 

462  60 

21 1 

509.30 

22 4. 

55540 

23 * 

602  40 

24 ^ 

64840 

25 ...: 

69420 

26 - 

741  50 

27 .^ 

787  50 

28 

833  70 

29 ^ 

88030 

30 ^ 

926  20 

1 

Title  XVI  Benefit  Amounts 

In  accordance  with  section  1617  of 
the  Act,  Federal  SSI  benefit  amounts  for 
the  aged,  blind,  and  disabled  will 
increase  by  2.6  percent  e^ctive  January 
2002.  For  2001,  we  derived  the  monthly 
benefit  amounts  for  an  eligible 
individual,  an  eligible  individual  with 
an  eligible  spouse,  and  for  an  essential 
person — $531,  $796,  and  $266, 
respectively — from  corresponding 
yearly  unrounded  Federal  SSI  benefit 


amounts  of  $6,375.88,  $9,562.74,  and 
$3,195.24.  [See  the  Federal  Regider 
notice  (66  FR  28589)  published  May  23, 
2001,  for  information  on  how  we 
determined  these  amounts.) 

For  2002,  these  yearly  unrounded 
amounts  increase  by  2.6  percent  to 
$6,541.65,  $9,811.37,  and  $3,278.32, 
respectively.  Each  of  these  resulting 
amounts  must  be  rounded,  when  not  a 
multiple  of  $12,  to  the  next  lower 
multiple  of  $12.  Accordingly,  the 
corresponding  aimual  amounts. 


effective  for  2002,  are  $6,540,  $9,804, 
and  $3,276.  Dividing  the  yearly  amounts 
by  12  gives  the  corresponding  monthly 
amounts  for  2002 — $545,  $817,  and 
$273,  respectively.  We  reduce  the 
monthly  amoimt  by  subtracting  monthly 
countable  income.  In  the  case  of  an 
eligible  individual  with  an  eligible 
spouse,  we  equally  divide  the  amount 
payable  between  the  two  spouses. 
Title  Vin  of  the  Act  provides  for 
special  benefits  to  certain  World  War  U 
veterans  residing  outside  the  United 
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States.  Section  805  provides  that  "[t]he 
benefit  imder  this  title  payable  to  a 
qualified  individual  for  any  month  shall 
be  in  an  amount  equal  to  75  percent  of 
the  Federal  benefit  rate  [for  an  eligible 
individual]  under  title  XVI  for  the 
month,  reduced  by  the  amoimt  of  the 
qualified  individual's  benefit  income  for 
tihe  month."  Thus  the  monthly  benefit 
for  2002  imder  this  provision  is  75 
percent  of  $545,  or  $408.75. 

Student  Earned  Income  Exclusion 

A  blind  or  disabled  child,  who  is  a 
student  regularly  attending  school, 
college,  or  university,  or  a  course  of 
vocational  or  technical  training,  can 
have  limited  earnings  that  are  not 
counted  against  his  or  her  SSI  benefits. 
The  maximum  amoimt  of  such  income 
that  may  be  excluded  in  2001  is  $1,290 
per  month  but  not  more  than  $5,200  in 
all  of  2001.  For  years  after  2001,  these 
amounts  will  increase  based  on  a 
formula  set  forth  in  our  regulation  (20 
CFR  416.1112,  as  revised  on  December 
29,  2000,  at  65  FR  82905). 

"To  compute  each  of  the  monthly  and 
yearly  maximum  amounts  for  2002.  we 
increase  the  corresponding  unrounded 
amount  for  2001  by  the  latest  cost-of- 
living  increase.  If  the  amount  so 
calculated  is  not  a  multiple  of  $10,  we 
round  it  to  the  nearest  multiple  of  $10. 
The  imroimded  monthly  amoimt  for 
2001  is  $1,290.00  (the  same  as  the 
rounded  amount  because  the  adjustment 
for  2002  is  the  first  automatic 
adjustment).  We  increase  this  amount 
by  2.6  percent  to  $1,323.54,  which  we 
then  round  to  $1,320.  Similarly,  the 
unrounded  yearly  amount  for  2001  is 
$5,200.00.  We  increase  this  amount  by 
2.6  percent  to  $5,335.20,  which  we  then 
round  to  $5,340.  Thus  the  maximum 
amount  of  the  income  exclusion 
applicable  to  a  student  in  2002  is  $1,320 
per  month  but  not  more  than  $5,340  in 
all  of  2002. 

Fee  for  Services  Performed  as  a 
Representative  Payee 

Sections  205(j)(4)(A)(i)  and 
1631(a)(2)(D](i)  of  the  Act  permit  a 
qualified  organization  to  collect  from  an 
individual  a  monthly  fee  for  expenses 
incurred  in  providing  services 
performed  as  such  individual's 
representative  payee.  Currently  the  fee 
is  limited  to  the  lesser  of:  (1)  10  percent 
of  the  monthly  benefit  involved;  or  (2) 
$29  per  month  ($56  per  month  in  any 
case  in  which  the  individual  is  entitled 
to  disability  benefits  and  the 
Commissioner  has  determined  that 
payment  to  the  representative  payee 
would  serve  the  interest  of  the 
individual  because  the  individual  has 
an  alcoholism  or  drug  addiction 


condition  and  is  incapable  of  managing 
such  benefits).  The  dollar  fee  limits  are 
subject  to  increase  by  the  automatic 
cost-of-living  increase,  with  the 
resulting  amounts  rounded  to  the 
nearest  whole  dollar  amount.  Thus  we 
increase  the  current  amounts  by  2.6 
percent  to  $30  and  $57  for  2002. 

National  Average  Wage  Index  for  2000 

Genera/ 

Under  various  provisions  of  the  Act 
several  amounts  increase  automatically 
with  annual  increases  in  the  national 
average  wage  index.  The  amoimts  are: 
(1)  The  OASDI  contribution  and  benefit 
base;  (2)  the  retirement  test  exempt 
amounts;  (3)  the  dollar  amounts,  or 
"bend  points,"  in  the  primary  insurance 
amount  and  maximum  family  benefit 
formulas;  (4)  the  amount  of  earnings 
required  for  a  worker  to  be  credited  with 
a  quarter  of  coverage;  (5)  the  "old-law" 
contribution  and  benefit  base  (as 
determined  under  section  230  of  the  Act 
as  in  effect  before  the  1977 
amendments);  (6)  the  substantial  gainful 
activity  amount  applicable  to  statutorily 
blind  individuals;  and  (7)  the  coverage 
threshold  for  election  officials  and 
election  workers.  Also,  section  3121(x) 
of  the  Internal  Revenue  Code  requires 
that  the  domestic  employee  coverage 
threshold  be  based  on  changes  in  the 
national  average  wage  index. 

In  addition  to  the  amounts  required 
by  statute,  two  amounts  increase 
automatically  under  regulatory 
requirements.  The  amounts  are  (1)  the 
substantial  gainful  activity  amount 
applicable  to  non-blind  disabled 
persons,  and  (2)  the  monthly  earnings 
threshold  that  establishes  a  month  as 
part  of  a  trial  work  period  for  disabled 
beneficiaries. 

Computation 

The  determination  of  the  national 
average  wage  index  for  calendar  year 
2000  is  based  on  the  1999  national 
average  wage  index  of  $30,469.84 
announced  in  the  Federal  Register  on 
October  24,  2000  (65  FR  63663),  along 
with  the  percentage  increase  in  average 
wages  from  1999  to  2000  measured  by 
annual  wage  data  tabulated  by  the 
Social  Security  Administration  (SSA). 
The  wage  data  tabulated  by  SSA  include 
contributions  to  deferred  compensation 
plans,  as  required  by  section  209(k)  of 
the  Act.  The  average  amounts  of  wages 
calculated  directly  &t>m  these  data  were 
$29,229.69  and  $30,846.09  for  1999  and 
2000,  respectively.  To  determine  the 
national  average  wage  index  for  2000  at 
a  level  that  is  consistent  with  the 
national  average  wage  indexing  series 
for  1951  through  1977  (published 


December  29, 1978,  at  43  FR  61016),  we 
multiply  the  1999  national  average  wage 
index  of  $30,469.84  by  the  percentage 
increase  in  average  wages  from  1999  to 
2000  (based  on  SSA-tabulated  wage 
data)  as  follows  (with  the  result  rounded 
to  the  nearest  cent). 

Amount 

The  national  average  wage  index  for 
2000  is  $30,469.84  times  $30,846.09 
divided  by  $29,229.69.  which  equals 
$32,154.82.  Therefore,  the  national 
average  wage  index  for  calendar  year 
2000  is  $32,154.82. 

OASDI  Contribution  and  Benefit  Base 

General 

The  OASDI  contribution  and  benefit 
base  is  $84,900  for  remuneration  paid  in 
2002  and  self-employment  income 
earned  in  taxable  years  begirming  in 
2002. 

The  OASDI  contribution  and  benefit 
base  serves  two  purposes: 

(a)  It  is  the  maximum  annual  amount 
of  earnings  on  which  OASDI  taxes  are 
paid.  The  OASDI  tax  rate  for 
remuneration  paid  in  2002  is  6.2 
percent  for  employees  and  employers, 
each.  The  OASDI  tax  rate  for  self- 
employment  income  earned  in  taxable 
years  beginning  in  2002  is  12.4  percent. 
(The  Hospital  Insurance  tax  is  due  on 
remuneration,  without  limitation,  paid 
in  2002,  at  the  rate  of  1.45  percent  for 
employees  emd  employers,  each,  and  on 
self-employment  income  earned  in 
taxable  years  beginning  in  2002,  at  the 
rate  of  2.9  percent.) 

(b)  It  is  tne  maximum  annual  amount 
of  earnings  used  in  determining  a 
person's  OASDI  benefits. 

Computation 

Section  230(b)  of  the  Act  provides  the 
formula  used  to  determine  the  OASDI 
contribution  and  benefit  base.  Under  the 
formula,  the  base  for  2002  shall  be  the 
larger  of:  (1)  the  1994  base  of  $60,600 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  2000  to  that  for 
1992;  or  (2)  the  current  base  ($80,400). 
If  the  resulting  amount  is  not  a  multiple 
of  $300,  it  shall  be  rounded  to  the 
nearest  multiple  of  $300. 

Amount 

Multiplying  the  1994  OASDI 
contribution  and  benefit  base  amount 
($60,600)  by  the  ratio  of  the  national 
average  wage  index  for  2000  ($32,154.82 
as  determined  above)  to  that  for  1992 
($22,935.42)  produces  the  amount  of 
$84,959.51.  We  round  this  amount  to 
$84,900.  Because  $84,900  exceeds  the 
current  base  amount  of  $80,400,  the 
OASDI  contribution  and  benefit  base  is 
$84,900  for  2002. 
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Retirement  Earnings  Test  Exempt 
Amounts 

General 

We  withhold  Social  Seciirity  benefits 
when  a  beneficiary  under  the  normal 
retirement  age  (NRA)  has  earnings  in 
excess  of  the  appUcable  retirement 
earnings  test  exempt  amount.  (NRA  is 
the  age  of  initial  benefit  entitlement  for 
which  the  benefit,  before  rounding,  is 
equal  to  the  worker's  primary  insurance 
amoimt.  The  NRA  is  age  65  for  those 
bom  before  1938,  and  it  will  gradually 
increase  to  age  67.)  A  higher  exempt 
amount  applies  in  the  year  in  which  a 
person  attains  his/her  NRA,  but  only 
with  respect  to  earnings  in  months  prior 
to  such  attainment,  and  a  lower  exempt 
amount  applies  at  all  other  ages  below 
NRA.  Section  203(f)(8)(B)  of  the  Act.  as 
amended  by  section  102  of  Pub.  L.  104- 
121,  provides  formulas  for  determining 
the  monthly  exempt  amounts.  The 
amendment  set  the  higher  annual 
exempt  amoimt  to  $30,000  for  2002. 
After  2002,  the  higher  exempt  amotmt 
will  increase  under  the  applicable 
formula.  The  corresponding  monthly 
exempt  amounts  are  exactly  one-twelfth 
of  the  annual  amoimts. 

For  beneficiaries  attaining  NRA  in  the 
year,  we  withhold  $1  in  benefits  for 
every  $3  of  earnings  in  excess  of  the 
annual  exempt  amoimt  for  months  prior 
to  such  attainment.  For  all  other 
beneficiaries  under  NRA,  we  withhold 
$1  in  benefits  for  every  $2  of  earnings 
in  excess  of  the  aimual  exempt  amount. 

Computation 

Under  the  formula  appUcable  to 
beneficiaries  who  are  under  NRA  and 
who  will  not  attain  NRA  in  2002,  the 
lower  monthly  exempt  amoimt  for  2002 
shall  be  the  larger  of:  (1)  the  1994 
monthly  exempt  amoimt  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  2000  to  that  for  1992;  or  (2)  the 
2001  monthly  exempt  amount  ($890).  If 
the  resulting  amount  is  not  a  multiple 
of  $10,  it  shall  be  rounded  to  the  nearest 
multiple  of  $10. 

Lower  Exempt  Amount 

Multiplying  the  1994  retirement 
earnings  test  monthly  exempt  amount  of 
$670  by  the  ratio  of  the  national  average 
wage  index  for  2000  ($32,154.82)  to  that 
for  1992  ($22,935.42)  produces  the 
amount  of  $939.32.  We  round  this  to 
$940.  Because  $940  is  larger  than  the 
corresponding  current  exempt  amount 
of  $890,  the  lower  retirement  earnings 
test  monthly  exempt  amount  is  $940  for 
2002.  The  corresponding  lower  annual 
exempt  amount  is  $1 1,280  under  the 
retirement  earnings  test 


Computing  Benefits  After  1978 

General 

The  Social  Security  Amendments  of 
1977  provided  a  method  for  computing 
benefits  which  generally  applies  when  a 
worker  first  becomes  eligible  for  benefits 
after  1978.  This  method  uses  the 
worker's  "average  indexed  monthly 
earnings"  to  compute  the  primary 
insurance  amount.  We  adjust  the 
computation  formula  each  year  to  reflect 
changes  in  general  wage  levels,  as 
measured  by  the  national  average  wage 
index. 

We  also  adjust,  or  "index,"  a  worker's 
earnings  to  reflect  the  change  in  general 
wage  levels  that  occurred  during  the 
worker's  years  of  emplojrment.  Such 
indexation  ensures  that  a  worker's 
future  benefit  level  will  reflect  the 
general  rise  in  the  standard  of  living  that 
will  occur  during  his  or  her  working 
lifetime.  To  compute  the  average 
indexed  monthly  earnings,  we  first 
determine  the  required  number  of  years 
of  earnings.  Then  we  select  that  number 
of  years  with  the  highest  indexed 
earnings,  add  the  indexed  earnings,  and 
divide  the  total  amount  by  the  total 
number  of  months  in  those  years.  We 
then  round  the  resulting  average  amount 
down  to  the  next  lower  dollar  amount. 
The  result  is  the  average  indexed 
monthly  earnings. 

For  example,  to  compute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62,  becoming  disabled 
before  age  62,  or  dying  before  attaining 
age  62,  in  2002,  we  divide  the  national 
average  wage  index  for  2000, 
$32,154.82,  by  the  national  average 
wage  index  for  each  year  prior  to  2000 
in  which  the  worker  had  earnings.  Then 
we  multiply  the  actual  wages  and  self- 
employfnent  income,  as  defined  in 
section  211(b)  of  the  Act  and  credited 
for  each  year,  by  the  corresponding  ratio 
to  obtain  the  worker's  indexed  earnings 
for  each  year  before  2000.  We  consider 
any  earnings  in  2000  or  later  at  face 
value,  without  indexing.  We  then 
compute  the  average  indexed  monthly 
earnings  for  determining  the  worker's 
primary  insurance  amount  for  2002. 

Computing  the  Primary  Insurance 
Amount 

The  primary  insurance  amount  is  the 
sum  of  three  separate  percentages  of 
portions  of  the  average  indexed  monthly 
earnings.  In  1979  (the  first  year  the 
formula  was  in  effect),  these  portions 
were  the  first  $180,  the  amount  between 
$180  and  $1,085,  and  the  amount  over 
$1,085.  We  call  the  dollar  amounts  in 
the  formula  governing  the  portions  of 
the  average  indexed  monthly  earnings 
the  "bend  points"  of  the  formula.  Thus. 


the  bend  points  for  1979  were  $180  and 
$1,085. 

To  obtain  the  bend  points  for  2002. 
we  multiply  each  of  the  1979  bend- 
point  amounts  by  the  ratio  of  the 
national  average  wage  index  for  2000  to 
that  average  for  1977.  We  then  round 
these  results  to  the  nearest  dollar. 
Multiplying  the  1979  amounts  of  $180 
and  $1,085  by  the  ratio  of  the  national 
average  wage  index  for  2000 
($32,154.82)  to  that  for  1977  ($9,779.44) 
produces  the  amounts  of  $591.84  and 
$3,567.48.  We  round  these  to  $592  and 
$3,567.  Accordingly,  the  portions  of  the 
average  indexed  monthly  earnings  to  be 
used  in  2002  are  the  first  $592,  the 
amount  between  $592  and  $3,567.  and 
the  amount  over  $3,567. 

Consequently,  for  individuals  who 
first  become  eligible  for  old-age 
insurance  benefits  or  disability 
insurance  benefits  in  2002,  or  who  die 
in  2002  before  becoming  eligible  for 
benefits,  their  primary  insurance 
amount  will  be  the  sum  of 

(a)  90  percent  of  the  first  $592  of  their 
average  indexed  monthly  earnings,  plus 

(b)  32  percent  of  their  average  indexed 
monthly  earnings  over  $592  and 
through  $3,567,  plus 

(c)  15  percent  of  their  average  indexed 
monthly  earnings  over  $3,567. 

We  round  this  amount  to  the  next 
lower  multiple  of  $0.10  if  it  is  not 
already  a  multiple  of  $0.10.  This 
formula  and  the  rounding  adjustment 
described  above  are  contained  in  section 
215(a)  of  the  Act  (42  U.S.C.  415(a)). 

Maximum  Benefits  Payable  to  a  Family 

General 

The  1977  amendments  continued  the 
long  established  policy  of  limiting  the 
total  monthly  benefits  that  a  worker's 
family  may  receive  based  on  his  or  her 
primary  insurance  amount.  Those 
amendments  also  continued  the  then 
existing  relationship  between  maximum 
family  benefits  and  primary  insurance 
amounts  but  did  change  the  method  of 
computing  the  maximum  amount  of 
benefits  that  may  be  paid  to  a  worker's 
family.  The  Social  Security  Disability 
Amendments  of  1980  (Pub.  L.  96-265) 
established  a  formula  for  computing  the 
maximum  benefits  payable  to  the  family 
of  a  disabled  worker.  This  formula 
applies  to  the  family  benefits  of  workers 
who  first  become  entitled  to  disability 
insurance  benefits  after  June  30. 1980. 
and  who  first  become  eligible  for  these 
benefits  after  1978.  For  disabled  workers 
initially  entitled  to  disability  benefits 
before  July  1980.  or  whose  disability 
began  before  1979,  we  compute  the 
family  maximum  payable  the  same  as 
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the  old-age  and  survivor  family 
maximum. 

Computing  the  Old-Age  and  Survivor 
Family  Maximum 

The  formula  used  to  compute  the 
family  maximum  is  similar  to  that  used 
to  compute  the  primary  insurance 
amount.  It  involves  computing  the  sum 
of  four  separate  percentages  of  portions 
of  the  worker's  primary  insurance 
amount.  In  1979.  these  portions  were 
the  first  $230.  the  amount  between  $230 
and  $332,  the  amount  between  $332  and 
$433,  and  the  amount  over  $433.  We 
refer  to  such  dollar  amounts  in  the 
formula  as  the  "bend  points"  of  the 
family-maximum  formula. 

To  obtain  the  bend  points  for  2002, 
we  multiply  each  of  the  1979  bend- 
point  amounts  by  the  ratio  of  the 
national  average  wage  index  for  2000  to 
that  average  for  1977.  Then  we  round 
this  amount  to  the  nearest  dollar. 
Multiplying  the  amounts  of  $230,  $332, 
and  $433  by  the  ratio  of  the  national 
average  wage  index  for  2000 
($32,154.82)  to  that  for  1977  ($9,779.44) 
produces  the  amounts  of  $756.24. 
$1,091.62,  and  $1,423.70.  We  round 
these  amounts  to  $756.  $1,092,  and 
$1,424.  Accordingly,  the  portions  of  the 
primary  insurance  amounts  to  be  used 
in  2002  are  the  first  $756,  the  amount 
between  $756  and  $1,092,  the  amount 
between  $1,092  and  $1,424.  and  the 
amount  over  $1,424. 

Consequently,  for  the  family  of  a 
worker  who  becomes  age  62  or  dies  in 
2002  before  age  62,  we  will  compute  the 
total  amount  of  benefits  payable  to  them 
so  that  it  does  not  exceed 

(a)  150  percent  of  the  first  $756  of  the 
worker's  primary  insurance  amount, 
plus 

(b)  272  percent  of  the  worker's 
primary  insurance  amount  over  $756 
through  $1,092.  plus 

(c)  134  percent  of  the  worker's 
primary  insurance  amount  over  $1,092 
through  $1,424,  plus 

(d)  175  percent  of  the  worker's 
primary  insurance  amount  over  $1,424. 

We  then  round  this  amount  to  the 
next  lower  multiple  of  $0.10  if  it  is  not 
already  a  multiple  of  $0.10.  This 
formula  and  the  rounding  adjustment 
described  above  are  contained  in  section 
203(a)  of  the  Act  (42  U.S.C.  403(a)). 

Quarter  of  Coverage  Amount 

General 

The  amoimt  of  earnings  required  for 
a  quarter  of  coverage  in  2002  is  $870.  A 
quarter  of  coverage  is  the  basic  unit  for 
determining  whether  a  worker  is 
insured  under  the  Social  Security 
program.  For  years  before  1978,  we 


generally  credited  an  individual  with  a 
quarter  of  coverage  for  each  quarter  in 
which  wages  of  $50  or  more  were  paid, 
or  with  4  quarters  of  coverage  for  every 
taxable  year  iif  which  $400  or  more  of 
self-employment  income  was  earned. 
Beginning  in  1978.  employers  generally 
report  wages  on  an  annual  basis  instead 
of  a  quarterly  basis.  With  the  change  to 
annual  reporting,  section  352(b)  of  the 
Social  Security  Amendments  of  1977 
amended  section  213(d)  of  the  Act  to 
provide  that  a  quarter  of  coverage  would 
be  credited  for  each  $250  of  an 
individual's  toial  wages  and  self- 
employment  income  for  calendar  year 
1978.  up  to  a  maximum  of  4  quarters  of 
coverage  for  the  year. 

Computation 

Under  the  prescribed  formula,  the 
quarter  of  coverage  amount  for  2002 
shall  be  the  larger  of:  (1)  the  1978 
amount  of  $250  multiplied  by  the  ratio 
of  the  national  average  wage  index  for 
2000  to  that  for  1976;  or  (2)  the  current 
amount  of  $830.  Section  213(d)  further 
provides  that  if  the  resulting  amount  is 
not  a  multiple  of  $10,  it  shall  be 
rounded  to  the  nearest  multiple  of  $10. 

(garter  of  Coverage  Amount 

Multipljring  the  1978  quarter  of 
coverage  amount  ($250)  by  the  ratio  of 
the  national  average  wage  index  for 
2000  ($32,154.82)  to  that  for  1976 
($9,226.48)  produces  the  amount  of 
$871.26.  We  then  round  this  amount  to 
$870.  Because  $870  exceeds  the  current 
amount  of  $830,  the  quarter  of  coverage 
amount  is  $870  for  2002. 

"Old-Law"  Omtribation  and  Benefit 
Base 

General 

The  "old-law"  contribution  and 
benefit  base  for  2002  is  $63,000.  This  is 
the  base  that  would  have  been  effective 
under  the  Act  without  the  enactment  of 
the  1977  amendments.  We  compute  the 
base  under  section  230(b)  of  the  Act  as 
it  read  prior  to  the  1977  amendments. 

The  "old-law"  contribution  and 
benefit  base  is  used  by: 

(a)  The  Railroad  Retirement  program 
to  determine  certain  tax  liabilities  and 
tier  n  benefits  payable  under  that 
program  to  supplement  the  tier  I 
pajrments  which  correspond  to  basic 
Social  Security  benefits, 

(b)  the  Pension  Benefit  Guaranty 
Corporation  to  determine  the  maximum 
amount  of  pension  guaranteed  under  the 
Employee  Retirement  Income  Security 
Act  (as  stated  in  section  230(d)  of  the 
Social  Security  Act), 

(c)  Social  Security  to  determine  a  year 
of  coverage  in  computing  the  special 


minimum  benefit,  as  described  earlier, 
and 

(d)  Social  Security  to  determine  a  year 
of  coverage  (acquired  whenever 
earnings  equal  or  exceed  25  percent  of 
the  "old-law"  base  for  this  purpose 
only)  in  computing  benefits  for  persons 
who  are  also  eligible  to  receive  pensions 
based  on  employment  not  covered 
under  section  210  of  the  Act. 

Computation 

The  "old-law"  contribution  and 
benefit  base  shall  be  the  larger  of:  (1)  the 
1994  "old-law"  base  ($45,000) 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  2000  to  that  for 
1992;  or  (2)  the  current  "old-law"  base    ^ 
($59,700).  If  the  resulting  amount  is  not 
a  multiple  of  $300,  it  shall  be  rounded 
to  the  nearest  multiple  of  $300. 

Amount 

Multiplying  the  1994  "old-law" 
contribution  and  benefit  base  amount 
($45,000)  by  the  ratio  of  the  national 
average  wage  index  for  2000 
($32,154.82)  to  that  for  1992 
($22,935.42)  produces  the  amount  of 
$63,088.75.  We  round  this  amount  to 
$63,000.  Because  $63,000  exceeds  the 
current  amount  of  $59,700,  the  "old- 
law"  contribution  and  benefit  base  is 
$63,000  for  2002. 

Substantial  Gainful  Activity  Amounts 

General 

A  finding  of  disability  under  titles  II 
and  XVI  of  the  Act  requires  that  a 
person,  except  for  a  title  XVI  disabled 
child,  be  unable  to  engage  in  substantial 
gainful  activity  (SGA).  (A  finding  of 
disabiUty  under  title  XVI  for  a  child  is 
based  on  a  different  standard,  not 
related  to  SGA.)  A  person  who  is 
earning  more  than  a  certain  monthly 
amount  (net  of  impairment-related  work 
expenses)  is  ordinarily  considered  to  be 
engaging  in  SGA.  The  amount  of 
monthly  earnings  considered  as  SGA 
depends  on  the  nature  of  a  person's 
disability.  Section  223(d)(4)(A)  of  the 
Act  specifies  a  higher  SGA  amount  for 
statutorily  blind  individuals  while 
Federal  regulations  (20  CFR  404.1574 
and  416.974,  as  revised  on  December  29, 
2000,  at  65  FR  82905)  specify  a  lower 
SGA  amount  for  non-blind  individuals. 
Both  SGA  amounts  increase  in 
accordance  with  increases  in  the 
national  average  wage  index. 

Computation 

The  monthly  SGA  amount  for 
statutorily  blind  individuals  for  2002 
shall  be  the  larger  of:  (1)  such  amount 
for  1994  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2000  to 
that  for  1992;  or  (2)  such  amount  for 
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2001.  The  monthly  SGA  amount  for 
non-blind  disabled  individuals  for  2002 
shall  be  the  larger  of:  (1)  such  amount 
for  2000  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2000  to 
that  for  1998:  or  (2)  such  amount  for 
2001.  In  either  case,  if  a  resulting 
amoimt  is  not  a  multiple  of  $10,  it  shall 
be  rounded  to  the  nearest  multiple  of 
$10. 

SGA  Amount  for  Statutorily  Blind 
Individuals 

Multiplying  the  1994  monthly  SGA 
amoimt  for  statutorily  bhnd  individuals 
($930)  by  the  ratio  of  the  national 
average  wage  index  for  2000 
($32,154.82)  to  that  for  1992 
($22,935.42)  produces  the  amount  of 
$1,303.83.  We  then  round  this  amount 
to  $1,300.  Because  $1,300  is  larger  than 
the  current  amount  of  $1,240,  the 
monthly  SGA  amoimt  for  statutorily 
blind  individuals  is  $1,300  for  2002. 

SGA  Amount  for  Non-Blind  Disabled 
Individuals 

Multiplying  the  2000  monthly  SGA 
amount  for  non-blind  individuals  ($700) 
by  the  ratio  of  the  national  average  wage 
index  for  2000  ($32,154.82)  to  that  for 
1998  ($28,861.44)  produces  the  amount 
of  $779.88.  We  then  round  this  amount 
to  $780.  Because  $780  is  larger  than  the 
current  amount  of  $740.  the  monthly 
SGA  amount  for  non-blind  individuals 
is  $780  for  2002. 

Trial  Work  Period  EarningB  Threshold 

General 

During  a  trial  work  period,  a 
beneficiary  receiving  Social  Security 
disability  benefits  may  test  his  or  her 
ability  to  work  and  still  be  considered 
disabled.  We  do  not  consider  services 
performed  during  the  trial  work  period 
as  showing  that  the  disability  has  ended 
until  services  have  been  performed  in  at 
least  9  months  (not  necessarily 
consecutive)  in  a  rolling  60-month 
period,  hi  2001 ,  any  month  in  which 
earnings  exceed  $530  is  considered  a 
month  of  services  for  an  individual's 
trial  work  period.  In  2002,  this  monthly 
amount  increases  to  $560. 

Computation 

The  method  used  to  determine  the 
new  amount  is  set  forth  in  our 
regulations  at  20  CFR  404.1592(b),  as 
revised  on  December  29,  2000,  at  65  FR 
82905.  Monthly  earnings  in  2002.  used 
to  determine  whether  a  month  is  part  of 
a  trial  work  period,  is  such  amoimt  for 
2001  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2000  to 
that  for  1999,  or,  if  larger,  such  amount 
for  2001.  If  the  amount  so  calculated  is 


not  a  multiple  of  $10.  we  round  it  to  the 
nearest  multiple  of  $10. 

Amount 

Multiplying  the  2001  mdnthly 
earnings  threshold  ($530)  by  the  ratio  of 
the  national  average  wage  index  for 
2000  ($32,154.82)  to  that  for  1999 
($30,469.84)  produces  the  amount  of 
$559.31.  We  then  round  this  amount  to 
$560.  Because  $560  is  larger  than  the 
current  amount  of  $530,  the  monthly 
earnings  threshold  is  $560  for  2002. 

Domestic  Employee  Coverage 
Threshold 

General 

The  minimum  amount  a  domestic 
worker  must  earn  so  that  such  earnings 
are  covered  under  Social  Security  or 
Medicare  is  the  domestic  employee 
coverage  threshold.  For  2002,  this 
threshold  is  $1,300.  Section  3121(x)  of 
the  Internal  Revenue  Code  provides  the 
formula  for  increasing  the  threshold. 

Computation 

Under  the  formula,  the  domestic 
employee  coverage  threshold  amount 
for  2002  shall  be  equal  to  the  1995 
amount  of  $1,000  multiplied  by  the  ratio 
of  the  national  average  wage  index  for 
2000  to  that  for  1993.  If  the  resulting 
amount  is  not  a  multiple  of  $100,  it 
shall  be  rounded  to  the  next  lower 
multiple  of  $100. 

Domestic  Employee  Coverage  Threshold 
Amount 

Multiplying  the  1995  domestic 
employee  coverage  threshold  amount 
($1,000)  by  the  ratio  of  the  national 
average  wage  index  for  2000 
($32,154.82)  to  that  for  1993 
($23,132.67)  produces  the  amount  of 
$1,390.02.  We  then  round  this  amount 
to  $1,300.  Accordingly,  the  domestic 
employee  coverage  threshold  amount  is 
$1,300  for  2002. 

Election  Worker  Coverage  Threshold 

General 

The  minimum  amount  an  election 
worker  must  earn  so  that  such  earnings 
are  covered  under  Social  Security  or 
Medicare  is  the  election  employee 
coverage  threshold.  For  2002.  this 
threshold  is  $1,200.  Section  218(c)(8)(B) 
of  the  Act  provides  the  formula  for 
increasing  the  threshold. 

Computation 

Under  the  formula,  the  election 
worker  coverage  threshold  amount  for 
2002  shall  be  equal  to  the  1999  amoimt 
of  $1 ,000  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2000  to 
that  for  1997.  If  the  amount  so 


determined  is  not  a  multiple  of  $100,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $100. 

Election  Woiicer  Coverage  Threshold 
Amount 

Multiplying  the  1999  election  worker 
coverage  threshold  amount  ($1 ,000)  by 
the  ratio  of  the  national  average  wage 
index  for  2000  ($32,154.82)  compared  to 
that  for  1997  ($27,426.00)  produces  the 
amount  of  $1,172.42.  We  then  found 
this  amount  to  $1,200.  Accordingly,  the 
election  worker  coverage  threshold 
amount  is  $1,200  for  2002. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance:  96.002  Social  Security- 
Retirement  Insurance:  96.004  Social  Security- 
Survivors  Insurance:  96.006  Supplemental 
Security  Income) 

Dated:  October  19,  2001. 
Larry  G.  Massanari, 

Acting  Commissioner  of  Social  Security. 
[FR  Doc.  01-26911  Filed  10-24-01:  8:45  am] 

BILUNG  CODE  4191-Oa-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3823] 

Bureau  of  Educational  and  Cultural 
Affairs,  OfHca  of  Citizen  Exclianges 
(ECA/PE/C);  60-Day  Notice  of 
Proposed  Information  Collection: 
Evaluation  of  DOS-Sponsored  Citizen 
Excliange  Programs 

ACTION:  Notice. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  New  collection. 

Originating  Office:  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  atizen  Exchanges  (ECA/PE/C). 

Title  of  Information  Collection: 
Evaluation  of  DOS-Sponsored  Citizen 
Exchange  Programs. 

Frequency:  mfonnation  is  collected 
on  a  per  exchange  program  or  exchange 
project  basis. 

Form  Number:  N/A  [Multiple  survey 
questionnaires  may  be  used  for 
exchange  programs  on  an  on-going  and 
per-program  basis.] 

Respondents:  Respondents  of 
evaluation  and/or  program  monitoring 
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information  collections  may  include 
U.S.  and  foreign  applicants,  current 
grantee  exchange  visitor  participants  (]- 
1  visa)  and  alumni  of  the  ECA/PE/C 
exchange  programs,  program 
administrators,  domestic  grantee 
organizations,  foreign  partner 
organizations,  domestic  and  foreign 
hosts  of  exchange  visitor  participants, 
and  other  similar  types  of  respondents 
associated  with  ECA/PE/C  exchange 
programs. 

Estimated  Number  of  Respondents: 
1,485. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  743  (1.485 
total  aimual  response  x  30  minutes). 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  A00nX)NAL  INFOmiATK)N  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Tamara  L.  Martin,  U.S. 
Department  of  State.  Bureau  of 
Educational  and  Cultural  Affairs.  Office 
of  Policy  and  Evaluation.  301  4th  Street. 
SW..  (SA-44).  Room  357,  Washington. 
DC  20547.  who  may  be  reached  on  (202) 
619-5307. 

Dated:  August  IS.  2001. 
David  Whitten, 

Executive  Director,  Bureau  of  Educational 

and  Cultural  Affairs  (ECA).  U.S.  Department 

ofState. 

|FR  Doc.  01-26904  Filed  10-24-01;  8:45  am] 

BMJJNG  CODE  47KMI6-P 


DEPAFTTMENT  OF  STATE 
[Putiiic  Notice:  3822] 

Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  Citizen  Exchanges 
(ECA/PE/C);  6CM>ay  Nottoe  of 
Proposed  bifonnalloii  Collection: 
Evaluation  of  DOS-Sponsored 
Academic  Exchangs  Programs 

ACTION:  Notice. 


summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  New  collection. 

Originating  Office:  Bureau  of 
Educational  and  Cultural  Affairs.  Office 
of  Academic  Exchanges  (ECA/A). 

Title  of  Information  Collection: 
Evaluation  of  DOS-Sponsored  Academic 
Exchange  Programs. 

Frequency:  Information  is  collected 
on  a  per  exchange  program  or  exchange 
project  basis. 

Form  Number:  N/A  [Multiple  survey 
questionnaires  may  be  used  for 
exchange  programs  on  an  on-going  and 
per-program  basis.) 

Respondents:  Respondents  of  ■ 
evaluation  and/or  program  monitoring 
information  collections  may  include 
U.S.  and  foreign  applicants,  current 
grantee  exchange  visitor  participants  (J- 
1  visa)  and  alumni  of  the  ECA/A 
exchange  programs,  program 
administrators,  domestic  grantee 
organizations,  foreign  partner 
organizations,  domestic  and  foreign 
hosts  of  exchange  visitor  participants, 
and  other  similar  types  of  respondents 
associated  with  ECA/A  exchange 
programs. 

Estimated  Number  of  Respondents: 
2.386. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  1,193  (2,386 
total  annual  responses  x  30  minutes). 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
PubUc  comments,  or  requests  for 
additional  information,  regarding  the 


collection  listed  in  this  notice  should  be 
directed  to  Tamara  L.  Martin.  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs.  Office 
of  Policy  and  Evaluation,  301  4tb  Street, 
SW  (SA-44),  Room  357,  Washington, 
DC  20547,  who  may  be  reached  on  (202) 
619-5307. 

Dated:  October  15.  2001. 
David  Whitten. 

Executive  Director.  Bureau  of  Educational 
and  Cultural  Affairs  (ECA  I,  U.S.  Department 
of  State. 

(FR  Doc.  01-26905  Filed  10-24-01;  8:45  am] 
BILUNG  C006  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  #3796] 

Overseas  Buildings  Operations; 
Industry  Advisory  Panel:  Notice  of 
Establishment 

The  Department  of  State  is 
establishing  an  Industry  Advisory  Panel 
to  serve  the  Director/Chief  Operating 
Officer  and  staff  of  Overseas  Buildings 
Operations  in  an  advisory  capacity  with 
respect  to  industry  and  academia's  latest 
concepts,  methods,  best  practices,  and 
ideas  related  to  property  management 
and  oversight  of  the  Department's  real 
property  assets  at  U.S.  missions 
overseas.  The  objective  is  to  ensure  the 
most  efficient  processes  and  optimal 
solutions  are  utilized.  The  Panel  will 
advise  with  respect  to  areas  such  as 
research  and  development,  design, 
construction,  the  enviroimient,  seismic 
issues,  emergency  operations,  security, 
plaiming  and  development,  and  banking 
and  finance.  The  Under  Secretary  for 
Management  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

The  Director  of  Overseas  Buildings 
Operations  will  appoint  members  that 
represent  a  cross-section  of  interested 
and  qualified  professionals  with 
significant,  relevant  experience  and 
diverse  opinions.  The  Panel  will  follow 
the  procedures  prescribed  by  the 
Federal  Advisory  Conunittee  Act 
(FACA). 

Meetings  will  be  open  to  the  public, 
unless  a  determination  is  made  in 
accordance  with  section  10(d)  of  FACA 
(Pub.  L.  92-463)  that  a  meeting  or  a 
portion  of  the  meeting  should  be  closed 
to  the  public.  Notice  of  each  Panel 
meeting  will  be  provided  in  the  Federal 
Register  at  least  15  days  prior  to  the 
meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  J.  Piech,  703-516-1968. 
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Dated:  October  3.  2001. 
Charies  E.  Williams, 

Director/Chief  Operating  Officer,  Overseas 
Buildings  Operations,  Department  of  State. 
|FR  Doc.  01-26906  Filed  10-24-01;  8:45  am) 
MUMG  COOC  4710-34-F 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary       I 

Aviation  Proceedings,  Agreements 
Hied  During  Weeic  Ending  October  12, 
2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  provisions  of  49  U.S.C.  Sections 
412  and  414.  Answers  may  be  filed 
within  21  days  after  the  filing  of  the 
applications. 

Docket  Number  OST-2001 -10802. 

Date  Filed:  October  9,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0413  dated  9 
October  2001;  Mail  Vote  1  Si- 
Resolution  OlOp;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Germany  and  Europe;  Intended 
Effective  Date:  1  November  2001. 

Docket  Number:  OST-2001-10803. 

Date  Filed:  October  9,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0411  dated  9 
October  2001;  Mail  Vote  152— 
Resolution  01  Oq;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Switzerland  and  Europe; 
Intended  Effective  Date:  15  October 
2001. 

Docket  Number:  OST-2001-10804. 

Date  Filed:  October  9,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0414  dated  9 
October  2001;  Mail  Vote  153— 
Resolution  01  Or;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Belgiimi  and  Europe;  Intended 
Effective  Date:  15  October  2001. 

Docket  Number:  OST-2001-10805. 

Date  Filed:  October  9,  2001 . 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0415  dated  9 
October  2001;  Mail  Vote  155— 
Resolution  01  Ot;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Spain  and  Europe;  Intended 
Effective  Date:  15  October  2001. 

Docket  Number:  OST-2001-10806. 

Date  Filed:  October  9,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0417  dated  9 
October  2001;  Mail  Vote  ISO- 


Resolution  01  Ou;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
from  France  to  Europe;  Intended 
Effective  Date:  15  October  2001. 

Docket  Number:  OST-2001-10807. 

Date  Filed:  October  10,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0418  dated  12 
October  2001;  Mail  Vote  158—  . 
Resolution  01  Ow;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Portugal  and  Europe;  Intended 
Effective  Date:  21  October  2001. 

Docket  Number:  OST-2001-10821. 

Date  Filed:  October  10,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  04 1 9  dated  1 2 
October  2001;  Mail  Vote  159— 
Resolution  01  Ox;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Netherlands  and  Europe; 
Intended  Effective  Date:  15  October 
2001. 

Docket  Number:  OST-2001-10822. 

Date  Filed:  October  11,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0420  dated  12 
October  2001;  Mail  Vote  ISO- 
Resolution  OlOy;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
from  Luxembourg  to  Europe;  Intended 
effective  date:  22  October  2001. 

Docket  Number:  OST-2001-10823. 

Date  Filed:  October  1 1 ,  2001 . 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0421  dated  12 
October  2001;  Mail  Vote  161— 
Resolution  OlOz;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
bom  Morocco  to  Europe;  Intended 
effective  date:  22  October  2001. 

Docket  Number:  OST-2001-10824. 

Date  Filed:  October  11,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0422  dated  12 
October  2001;  Mail  Vote  162— 
Resolution  010a;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Malta  and  Europe;  Intended 
effective  date:  1  November  2001. 

Docket  Number:  OST-2001-10825. 

Date  Filed:  October  11,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0423  dated  12 
October  2001;  Mail  Vote  163— 
Resolution  010b;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
between  Estonia  and  Europe;  Intended 
effective  date:  22  October  2001. 

Docket  Number:  OST-2001-10826. 
Date  Filed:  October  11,  2001. 


Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0416  dated  12 
October  2001;  Mail  Vote  157— 
Resolution  OlOv;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
from  Slovenia  to  Europe;  Intended 
effective  date:  1  November  2001 . 

Docket  Number:  OST-2001-10827. 

Date  Filed:  October  11,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0425  dated  12 
October  2001;  Mail  Vote  165— 
Resolution  OlOd;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
from  Finland  to  Europe;  Intended 
effective  date:  1  November  2001. 

Docket  Number:  OST-2001-10828. 

Date  Filed:  October  11,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR  0424  dated  12 
October  2001;  Mail  Vote  164— 
Resolution  010c;  TC2  Within  Europe 
Special  Passenger  Amending  Resolution 
from  Poland  to  Europe;  Intended 
effective  date:  1  November  2001. 

Andrea  M.  Jenldns, 

Federal  Register  Liaison. 

[FR  Doc.  01-26917  Filed  10-24-01;  8:45  am) 

BILUNG  CODE  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  tiM  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  Subpart  Q] 
during  the  week  ending  October  12, 
2001. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period,  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-1996-2016. 

Date  Filed:  October  11,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  1,  2001. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
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Section  41102  and  41108  and  Subpart  B, 
requesting  renewal  of  its  certificate  of 
public  convenience  and  necessity  for 
Route  740  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  AUanta, 
Georgia,  and  the  coterminal  points  Sao 
Paulo  and  Rio  de  Janeiro,  Brazil. 

Docket  Number:  OST-2001-10834. 

Date  Filed:  October  12.  2001. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  2.  2001. 

Description:  Application  of  G5 
Executive  AG,  pursuant  to  49  U.S.C. 
Section  41302  and  Subpart  B,  requesting 
charter  foreign  air  transportation  of 
persons,  property  and  mail:  (1)  Between 
any  point  or  points  in  Switzerland  and 
any  point  or  points  in  the  United  States; 

(2)  between  any  point  or  points  in  the 
United  States  and  any  point  or  points  in 
a  third  country  or  countries,  provided 
that  such  service  constitutes  part  of  a 
continuous  operation,  with  or  without  a 
change  of  aircraft,  that  includes  service 
to  Switzerland  for  the  purpose  of 
carrying  local  traffic  between 
Switzerland  and  the  United  States;  and, 

(3)  between  any  point  or  points  in  the 
United  States  and  any  point  or  points  in 
third  countries  in  accordance  with  the 
provisions  of  part  212  of  the  DOT 
Economic  Regulations. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

(FR  Doc.  01-26918  Filed  10-24-01;  8:45  am] 

BNJJNO  CODE  4910-C2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-84] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  the  TiUe  14 
Code  of  Federal  Regulations  (14  CFR), 
this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  14  CFR.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affiect  the  legal  status  of  any  petition 
or  its  final  disposition. 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  16,  2001. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
vtrish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dma.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACTS 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on  October  19, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-9874. 

Petitioner:  Civil  Air  Patrol.        

Section  of  14  CFR  Affected:  14  CFR 
61.113(e). 

Description  of  Relief  Sought:  To  (1) 
provide  relief  firom  §61.11 3(a)  rather 
than  61.113(e)  so  that  the  exemption 
applies  to  CAP  missions  other  Uian 
search  and  locate  missions.  (2)  revise 
condition  No.  1  to  delete  the  phrase 
"when  the  CAP  is  acting  as  an 
instrumentalify  of  the  United  States", 
(3)  revise  condition  No.  2  to  add  that 
CAP  members  who  hold  a  private  pilot 
certificate  may  log  flight  time  when 
operating  imder  this  exemption,  and  (4) 
revise  condition  No.  3  to  include  that 
CAP  members  holding  a  private  pilot 
certificate  may  use  a  CAP  aircraft 
without  charge  and  log  flight  time  when 
operating  under  the  exemption. 

Docket  No.:  FAA-2001-10391. 


Petitioner:  Dr.  Bert  Hoare. 

Section  of  14  CFR  Affected:  14  CFR 
65.104. 

Description  of  Relief  Sought:  To 
permit  Dr.  Hoare  to  be  eligible  to  apply 
for  a  repairman  certificate  for  his 
Seaward  aircraft  (Registration  No. 
N20W)  without  being  a  citizen  of  the 
United  States  or  a  lawful  permanent 
resident  of  the  United  States. 

[FR  Doc.  01-26914  Filed  10-24-01;  8:45  am) 

BHJJNQ  CODE  W10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-85] 

PetRiorw  for  Exemption;  Summary  of 
Disposition  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTXM:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  1 1  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulator>'  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT': 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington  DC  on  October  19, 
2001. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Disposttions  of  Petitions 

Docket  No.:  FAA-2001-10509. 

Petitioner:  Eagle  Air  Corp. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Eagle  Air  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
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Grant.  10/05/2001,  Exemption  No.  7639 

Docket  No.:  FAA-2001-10280. 

Petitioner:  Sierra  Transportation 
Group  dba  Sierra  Charters. 

SecUon  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Sierra  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant.  10/05/2001.  Exemption  No.  7640 

Docket  No.:  FAA-2001-9164. 

Petitioner:  Skinner  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skinner  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  St 
transponder  installed  in  the  aircraft. 
Grant,  10/05/2001.  Exemption  No.  7635 

Docket  No.:  FAA-2001-10732. 

Petitioner:  Bishop  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  BAI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant.  10/05/2001.  Exemption  No.  7638 

Docket  No.:  FAA-2001-10592. 

Petitioner:  Seattle  Jet  Services,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2j. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SJS  to  operate 
certain  aircraft  under  part  135  without 
a  TSCM:i12  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  10/05/2001.  Exemption  No.  7636 

Docket  No.:  FAA-2001-10441. 

Petitioner:  Taylor  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TAI  to  operate 
certain  aircraft  under  part  1 35  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant.  10/05/2001.  Exemption  No.  7637 

Docket  No.:  FAA-2001-10542. 

Petitioner:  Sky  Lane  Helicopters,  LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Sky  Lane  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  10/05/2001,  Exemption  No.  7634 

|FR  Doc.  01-26915  Filed  10-24-01:  8:45  am] 

BNJJNQ  CODE  4«1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aircraft  Repair  and  Maintenance 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  the  date  for  the 
sixth  meeting  of  the  FAA  Aircraft  Repair 
and  Maintenance  Advisory  Committee. 
The  purpose  of  the  meeting  is  for  the 
Committee  to  continue  working  towards 
accomplishing  the  goals  and  objectives 
pursuant  to  its  congressional  mandate. 
DATES:  The  meeting  will  be  held 
Tuesday,  November  20,  2001,  9:00  a.m. 
to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.,  Bessie 
Coleman  Conference  Center, 
Washington,  DC  20591,  (202)  267-9952; 
fax  (202)  267-5115;  e-mail  Ellen 
Bowie@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Bowie,  Federal  Aviation 
Administration  (AFS-300),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  phone  (202) 
267-9952;  fax  (202)  267-5115;  e-mail 
Ellen  Bowie@faa.gov. 
SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  FAA  Aircraft 
Repair  and  Maintenance  Advisory 
Committee  to  be  held  on  November  20, 
at  the  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
The  agenda  will  include: 

•  Introduction  of  any  new  designated 

alternate  members 

•  Committee  administration 

•  Reading  and  approval  of  minutes 

•  Review  of  open/additional  action 

items 

•  Review  of  final  draft  report 

•  Statements  by  members  of  the  public 

•  Plan/discuss  next  steps/agenda  and 

timeline 

•  Closing  remarks  and  adjournment 
Attendance  is  open  to  the  public  but 

will  be  limited  to  the  availability  of 
meeting  room  space.  Persons  desiring  to 
present  a  verbal  statement  must  provide 
a  written  sununary  of  remarks.  Please 
focus  your  remarks  on  the  tasks,  specific 
activities,  projects  or  goals  of  the 
Advisory  Committee,  and  benefits  to  the 
aviation  public.  Speakers  will  be  limited 
to  5-minute  presentations.  Please 


contact  Ms.  Ellen  Bowie  at  the  number 
listed  above  if  you  plan  to  attend  the 
meeting  or  to  present  a  verbal  statement. 

Individuals  making  verbal 
presentations  at  the  meeting  should 
bring  25  copies  to  give  to  the 
Committee's  Executive  Director.  These 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  submitter. 

Issued  in  Washington,  DC,  on  October  22, 
2001. 

Jaones  |.  Ballough, 

Acting  Manager.  Continuous  Airworthiness 
Maintenance  Division. 

[PR  Doc.  01-26922  Filed  10-24-01:  8:45  am] 
BNJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Aircraft  Certification 
Procedures  Issues  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Federal  Aviation 
Administration's  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Aircraft 
Certification  Procedures  issues. 
DATES:  The  meeting  will  be  held  on 
November  16,  2001,  from  8:30  a.m.  to 
11:30  a.m.  Arrange  for  oral 
presentations  by  November  2,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Ave.  SW.,  room  827, 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Mullen,  FAA,  Office  of 
Rulemaking  (ARM-205),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-7653,  fax:  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63;  5  U.S.C. 
App.  II),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
November  16,  2001,  from  8:30  a.m.  to 
11:30  a.m.  at  the  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  room  827,  Washington,  DC.  The 
agenda  will  include: 

1.  Opening  Remarks. 

2.  Committee  Administration. 

3.  A  discussion  and  vote  on  the  Parts 
and  Production  Certification  Working 
Group  draft  advisory  documents, 
entitled  "Working  Group  Guidance 
Material  Recommendations  Approval 
Holder  Quality  System  Requirements" 
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and  "Replacement  And  Modification 
Part  Design  Approval  Procedures." 

4.  A  status  report  on  the  Parts  and 
Production  Certification  Working 
Group's  remaining  tasks. 

5.  Futiire  Meetings. 
Attendance  is  open  to  the  interested 

public,  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  participate  by  teleconference 
if  we  receive  notification  before 
November  2,  2001.  Arrangements  to 
participate  by  teleconference  can  be 
made  by  contacting  the  person  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section.  Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

The  public  must  make  arrangements 
by  November  2,  2001,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  25 
copies  to  the  Assistant  &(ecutive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  Public  statements  will  only  be 
considered  if  time  permits.  In  addition, 
sign  and  oral  interpretation,  as  well  as 
an  assistive  listening  device,  can  be 
made  available  at  the  meeting,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  October  18, 
2001. 

Brian  Yanez, 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures  Issues,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  01-26913  Filed  10-24-01;  8:45  am] 

MLUNG  CODE  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Commlttse  Masting  on  Transport 
AirplMis  and  Engine  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  is  scheduled  for 
November  9,  2001,  from  11  a.m.  to  1 
p.m.  Arrange  for  oral  presentations  by 
November  2,  2001. 
ADDRESSES:  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW,  Room  810,  Washington, 
DC  20591. 

FOR  FURTHER  MFORMATION  CONTACT:  Effie 
Upshaw,  Office  of  Rulemaking,  ARM- 
209,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.,  Room 
810,  Washington,  DC  20591,  Telephone 
(202)  267-7626,  FAX  (202)  267-5075,  or 
e-mail  at  effie.upshaw@faa.gov 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  (Pub.  L.  92- 
463;  5  U.S.C.  app.  ID),  notice  is  given  of 
an  ARAC  meeting  to  be  held  on 
November  9,  2001,  in  Washington,  DC. 
The  purpose  of  the  meeting  is  to  review 
and  recommend  to  the  FAA  two 
proposed  advisory  circulars  developed 
by  the  Design  for  Security 
Harmonization  Working  Group:  (1) 
flight  deck  intrusion,  and  (2)  bulkhead 
penetration. 

Attendance  is  open  to  the  public,  but 
it  will  be  limited  to  the  availabiUty  of 
meeting  room  space  and  telephone 
lines.  Details  for  participation  in  the 
teleconference  will  be  available  after 
November  1,  2001,  on  the  ARAC 
calendar  at  http://www.faa.gov/avr/arm/ 
aracal/htm,  or  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  Callers  outside 
the  Washington  metropoUtan  area  will 
be  responsible  for  paying  long-distance 
charges. 

The  public  must  make  arrangements 
by  November  2,  2001,  to  present  oral 
statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
committee  at  anytime  by  providing  25 
copies  to  the  Assistant  Executive 
Director  for  Transport  Airplane  and 
Engine  Issues  or  by  providing  copies  at 
the  meeting.  Copies  of  the  docimients  to 
be  presented  by  ARAC  for  decision  as 
recommendations  to  the  FAA  may  be 
made  available  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC,  on  October  19, 
2001. 
Andiony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  01-26916  Filed  10-24-01  8:45  am] 
HLUNQ  OOM  «1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  199  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems. 
DATES:  The  meeting  will  be  held  on 
November  8,  2001  starting  at  9:00  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Street,  NW,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street,  NW, 
Suite  805,  Washington,  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://www.ftca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463.  5 
U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  Special  Committee  199 
meeting.  The  agenda  will  include: 

•  November  8: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Agenda  Overview,  Review 
Minutes  of  Previous  Meeting) 

•  Workgroups  Reports  and 
Discussions  on  Submitted  Changes  and 
Edits  (Sections  1-4) 

•  Industry  Presentations 

•  Other  Action  Items 

•  Closing  Session  (Establish  Agenda 
for  Next  Meeting,  Date  and  Place  of  Next 
Meeting) 

Note:  SC-199  is  seeking  to  review  vendor 
presentations  of  their  products  at  this 
meeting.  Each  vendor  seeking  to  present  a 
short  (10  to  15  min.)  presentation  should 
provide  a  briefing  package  to  Mr.  Paul  S. 
Ruwaldt  (paul.s.ruwaldt9tc.faa.gov)  by 
November  1,  2001,  outlining  the  following: 

•  How  their  product(s)  would  be  utilized  in 
an  automated  access  control  systems  suitable 
under  Federal  Aviation  Regulation  (FAR) 
Parts  107  6- 108, 

•  How  their  product(s)  would  provide  for 
(or  enhance)  the  security  obfectives  of  the 
airport  and  airline,  and 

•  How  their  product(s)  would  be  integrated 
into  the  airline  and  airport  comprehensive 
security  system. 

It  is  strongly  suggested  that  the  vendors 
requesting  presentation  time  be  fully 
cognizant  of  the  airline  and  airport 
operational  requirements  as  they  apply  to 
automated  access  control  systems,  as  well  as 
the  performance  requirements  such  a  system 
will  impose  on  the  discrete  components  of 
the  automated  access  control  systems. 
Further,  it  is  suggested  that  the  vendor  be 
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fully  aware  of  how  these  operational  and 
performance  conditions  will  affect  their 
product(s)  and  the  access  control  procedures. 

The  vendor  presentation  must  strictly  be 
pertinent  to  their  product(s)  and  the  FAR 
Part  107  6- 108  requirements  for  automated 
access  control  systems.  The  vendor  must 
demonstrate  their  product's  suitability  to 
airline  and  airport  operational  access  control 
conditions  and  illustrate  how  their  product(sl 
would  be  deployed  in  an  automated  access 
control  systems  and/or  how  their  product(s) 
can  be  integrated  into  the  automated  access 
control  systems. 

The  committee  emphasizes  that  this  RTCA 
standard  pertains  only  to  access  control 
systems,  although  there  may  be  opportunities 
for  future  integration  with  other  airport 
information  and/or  communication 
technologies.  Further,  the  committee  is 
interested  in  proven  and  available 
Commercial-Off-The-Shelf  (COTS) 
technologies,  not  untested  developmental 
concepts  or  proprietary  systems. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  sho\ild  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  pubUc 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  October  16, 
2001. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  01-26920  Filed  10-24-01;  8:45  am] 
MLUNG  CODE  481»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Aviation  Administration 

RTCA  Speciai  Committae  194:  Air 
Traffic  Management  (ATM)  Data  Unit 
Implemantation 

agency:  Federal  Aviation  I 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  194  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  194:  Air 
Traffic  Management  (ATM)  Data  Link 
Implementation.  i 

DATES:  The  meeting  will  be  held 

November  5-8,  2001,  starting  at  1:00  pm 

on  November  5,  and  at  9:00  am 

November  6-8. 

ADDRESSES:  The  meeting  will  be  held  at 

RTCA,  Inc.  1828  L  Street,  NW,  Suite 

805,  Washington.  DC,  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat,  1828  L  Street,  NW, 


Washington.  DC  20036;  telephone  (202) 
833-9339:  fax  (202)  833-9434;  web  site 
http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (P.L.  92-463,  5 
U.S.C,  Appendix  2),  notice  is  hereby 
given  for  a  Special  Committee  194 
meeting.  The  agenda  will  include: 

•  November  5: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Agenda 
Overview.  Approve  Minutes  of  Previous 
Meeting,  Working  Group  Reports,  Other 
Business) 

•  November  6: 

•  Working  Group  1,  Data  Link  Ops 
Concept  and  Implementation  Plan 

•  Working  Group  2,  Flight  Operations 
and  Air  Traffic  Management  (ATM) 
Integration 

•  Working  Group  3,  Human  Factors 

•  Working  Group  4,  Service  Provider 
Interface 

•  November  7: 

•  Working  Group  1.  Data  Link  Ops 
Concept  &  Implementation  Plan 

•  Working  Group  2.  Flight  Operations 
and  ATM  Integration 

•  Working  Group  3.  Himian  Factors 

•  November  8: 

•  Closing  Plenary  Session  (Agenda 
Overview.  Working  Group  Reports. 
Other  Business,  Data  and  Place  of  Next 
Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
conunittee  at  any  time. 

Issued  in  Washington,  DC,  on  October  16, 
2001. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

(FR  Doc.  01-26921  Filed  10-24-01;  8:45  am] 
nujNG  cooe  4910-12-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnanc*  Docket  No.  34101] 

Bathlehem  Steel  Corporation, 
Keystone  Railroad  inc.,  and  Lain 
Mictiigan  &  Indiana  Railroad  Company 
LJ.C-Corporate  Family  Transaction 
Exemption 

Bethlehem  Steel  Corporation  (BSC), 
Keystone  Railroad  Inc.  (Keystone),  and 


Lake  Michigan  &  Indiana  Railroad 
Company  iXc  (LMIC)  have  jointly  filed 
a  verified  notice  of  exemption.  BSC  is 
forming  a  new  Delaware  limited  liability 
company  (LLC)  named  LMIC.^  The 
exempt  transaction  involves  a  proposed 
corporate  restructuring  that  will  result 
in  Keystone's  division,  known  as  Lake 
Michigan  &  Indiana  Railroad  Company 
(LM&IRC),  being  spun  off  into  the  new 
LLC  and  becoming  an  independent 
direct  subsidiary  of  BSC.  Keystone,  a 
Class  III  rail  carrier  formerly  known  as 
Philadelphia,  Bethlehem  and  New 
England  Railroad  Company,  is  a  direct 
subsidiary  of  BSC,  that  was  authorized 
to  lease  and  operate  a  rail  line  in  Btims 
Harbor,  IN,  under  the  name  of  LM&IRC.2 

The  transaction  was  scheduled  to  be 
consimmiated  on  or  alter  October  2, 
2001 ,  the  effective  date  of  the  exemption 
(7  days  after  the  notice  was  filed). 

The  transaction  is  a  part  of  the 
proposed  current  refinancing  and 
restructuring  by  BSC.  BSC  and  Keystone 
have  determined  that  the  Bums  Harbor 
rail  line  should  be  operated  by  a  stand 
alone  direct  subsidiary  of  BSC  instead  of 
a  division  of  Keystone.  After  the 
corporate  restructuring,  the  rail 
operations  at  Bums  Harbor  and  at 
Bethlehem,  PA,  will  be  performed  by 
separate  corporate  entities,  each  owned 
directly  by  BSC,  similar  to  all  other  BSC 
operations.  The  corporate  restructuring 
will  facihtate  replacement  of  BSC's 
ctirrent  credit  arrangements  and  is 
intended  to  provide  increased  financial 
liquidity  and  flexibility. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
'Hie  parties  stated  that  the  transaction  - 
will  not  result  in  adverse  changes  in 
service  levels,  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 

Under  49  U.S.C.  10502(g),  the  board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 


'  BSC  is  a  noncanier  holding  company  that 
controls,  directly,  eight  Class  III  subsidiary 
railroads,  including  Keystone.  In  support  of  the 
statement,  counsel  for  BSC  cites  Bethlehem  Steel 
Corporation-Common  Control  Exemption- 
Bmndywine  Valley  Railroad  Corporation.  Upper 
Merion  and  Plymouth  Railroad  Company,  STB 
Finance  Docket  No.  33602  (served  |une  16. 1998). 
which  authorized  BSC's  indirect  control  of  two 
Class  II]  railroads  (and  noted  BSC's  direct  control 
of  six  other  Qass  III  railroads):  however,  in  a 
subsequent  letter  dated  October  18,  2001,  counsel 
states  that  "any  control  previously  indicated  to  be 
indirect  control  has  since  been  changed  to  direct 
control." 

'  See  Keystone  Railroad,  Inc.  d/b/a  Lake  Michigan 
and  Indiana  Railroad  Company — Lease  and 
Operation  Exemption — Bethlehem  Steel 
Corporation.  STB  Finance  Docket  No.  33797  (STB 
served  Sept.  23. 1999  and  Dec.  13. 1999, 
respectively). 
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obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c)  however, 
does  not  provide  for  labor  protection  for 
transactions  tmder  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  III  rail 
carriers  only,  the  Board,  under  that 
statue,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

If  the  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  tmder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  ten  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34101,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  GoUatz,  Griffin  &  Ewing,  P.C, 
213  West  Miner  Street,  P.O.  Box  796, 
West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  October  19,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiliiams, 
Secretary. 

[FR  Doc.  01-26908  Filed  10-24-01;  8:45  am) 
aauNGCOOE  wis-oo-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Finance  Docket  No.  33877] 

lllinoia  Central  Railroad  Company— 
Conatniction  and  Operation 
Exemption— 4n  Eaat  Baton  Rouge 
Pariah,  LA 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  from  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  and  operation  by 
Illinois  Central  Railroad  Company  of  a 
line  of  railroad,  approximately  3.2  miles 
in  length,  in  East  Baton  Rouge  Parish, 
LA.1 


>  On  July  16,  2001,  IC  filed  a  petition  under  49 
U.S.C.  10901(d)  to  require  KCS  to  allow  IC's 
proposed  construction  to  cross  KCS's  track.  The 
proceeding  is  docketed  as  STB  Finance  Docket  No. 
33877  (Sub-No.  1),  Illinois  Central  Railroad 
Company — Petition  for  Crossing  Authority — In  East 
Baton  Rouge  Parish,  LA.  By  decision  served  in  that 
proceeding  today,  KCS's  motion  to  dismiss  the 


DATES:  The  exemption  will  not  become 
effective  until  the  environmental  review 
process  is  completed.  Once  that  process 
is  completed,  the  Board  will  issue  a 
further  decision  addressing  the 
environmental  impacts,  and  if 
appropriate,  make  the  exemption 
effective  at  that  time,  thereby  allowing 
construction  to  begin.  Petitions  to 
reopen  must  be  filed  by  November  14, 
2001. 

ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  33877,  to:  (1) 
Stirface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street.  NW,  Washington.  DC  20423- 
0001;  and  (2)  Myles  L.  Tobin,  455  North 
Cityfront  Plaza  Drive,  Chicago,  IL 
60601-5317  and  William  C.  Sippel  and 
Thomas  J.  Litwiler,  Two  Prudential 
Plaza,  Suite  3125, 180  North  Stetson 
Ave.,  Chicago,  IL  60601-6721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  piut:hase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  1925  K  Street  NW,  Suite  405, 
Washington,  DC  20006.  Telephone: 
(202)  293-7776.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  October  18.  2001. 

By  the  Board.  Chairman  Morgan,  Vice 
Chainnan  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  WiUianu, 
Secretary. 
[FR  Doc.  01-26909  Filed  10-24-01:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submlaalon  for  0MB  Review; 
Comment  Request 

October  17,  2001. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


crossing  petition  has  been  denied  and  a  procedural 
schedule  has  been  established  to  develop  the  record 
in  that  proceeding. 


information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  26, 
2001  to  be  assiu^  of  consideration. 

Internal  Revenue  Service 

OMB  Number  1545-1378. 

Regulation  Project  Number:  PS-4-89 
Final. 

Type  of  Review:  Extension. 

Tjue;  Disposition  of  an  Interest  in  a 
Nuclear  Power  Plant. 

Description:  The  regulations  require 
that  certain  information  be  submitted  as 
part  of  a  request  for  a  schedule  of  ruling 
amoimts.  The  regulations  also  require 
certain  taxpayers  to  file  a  request  for  a 
revised  schedule  of  ruling  amounts. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
70. 

Estimated  Burden  Hours  Per 
Respondent:  8  hours,  13  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
575  hours. 

OMB  Number:  1545-1629. 

Form  Number:  IRS  Form  8867. 

Type  of  Review:  Extension. 

Title:  Paid  Taxpayer's  Earned  Income 
Credit  Checklist. 

Description:  Form  8867  helps 
preparers  meet  the  due  diligence 
requirements  of  Code  section  6695(g), 
which  was  added  by  section  1085(a)(2) 
of  the  Taxpayer  Relief  Act  of  1997.  Paid 
preparers  of  Federal  income  tax  returns 
or  claims  for  refund  involving  the 
earned  income  credit  (EIC)  must  meet 
the  dufe  diligence  requirements  in 
determining  if  the  taxpayer  is  eligible 
for  the  EIC  and  the  amoimt  of  the  credit. 
Failure  to  do  so  could  result  in  a  $100 
penalty  for  each  failure.  Completion  of 
Form  8867  ii  one  of  the  due  diligence 
requiroments. 

Respondents:  Cusiness  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 1 3  min. 
Learning  about  the  law  or  the  form — 8 

min. 
Preparing  the  form — 24  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,707,399  hours. 
Clearance  Officer:  Garrick  Shear, 

Internal  Revenue  Service,  Room  5244, 

1111  Constitution  Avenue,  NW., 

Washington,  DC  20224 
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OMB  Reviewer  Alexander  T.  Hunt  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Mary  A.  Able, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  01-26902  Filed  10-24-01:  8:45  am] 

■UMO  CODE  4nO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request  i 

October  18.  2001.  ' 

The  E>epartment  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  shotild  be 
received  on  or  before  November  26, 
2001  to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0083. 

Form  Number:  ATF  F  1582-B 
(5130.6). 

Type  of  Review:  Extension. 

Title:  Drawback  on  Beer  Exported. 

Description:  When  taxpaid  Deer  is 
removed  from  a  brewery  and  ultimately 
exported,  the  brewer  exporting  the  beer 
is  eligible  for  a  drawback  (refund)  of 
Federal  taxes  paid.  By  completing  this 
form  and  submitting  dociunentation  of 
exportation,  the  brewer  may  receive  a 
refund  of  Federal  taxes  paid. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  5,000  hoivs. 

OAffl  Number:  1512-0164. 

Form  Number:  ATF  F  3069  (5200.7). 

TVpe  of  Review:  Extension. 

Title:  Schedule  of  Tobacco  Products, 
Cigarette  Papers  or  Tubes  Withdrawn 
from  the  Market. 


Description:  ATF  F3069  (5200.7)  is 
used  by  persons  who  intend  to 
withdraw  tobacco  products  from  the 
market  for  which  the  taxes  has  already 
been  paid  or  determined.  The  form 
describe  the  products  that  are  to  be 
withdrawn  to  determine  the  amoimt  of 
tax  to  be  claimed  later  as  a  tax  credit  or 
refund.  The  form  notifies  ATF  when 
withdrawal  or  destruction  is  to  tax 
place,  and  ATF  may  elect  to  supervise 
withdrawal  or  destruction. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
119. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,071  hours. 

OMB  Number:  1512-0543. 

Form  Number:  ATF  F  5300.11A. 

Type  of  Review:  Extension. 

Title:  Annual  Firearms  Manufactxiring 
and  Exportation  Report  of 
Semiautomatic  Assault  Weapons. 

Description:  The  purpose  for  which 
the  information  is  collected  includes 
witness  qualifications,  congressional 
investigations,  court  decisions  and 
disclosiue,  furnishing  information  to 
other  Federal  agencies  and  compliance 
inspections.  The  form  will  capture 
information  on  semiautomatic  assault 
weapons  that  is  not  currently  captiu«  on 
ATFF5300.il. 

Respondents:  Business  or  other  for- 
profit,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
1,556. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
156  hours. 

Clearance  Officer:  Frank  Bowers  (202) 
927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226 

OMB  Reviewer:  Alexander  T.  Himt  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  01-26903  Filed  10-24-01:  8:45  am] 
■ajjNQ  cooe  W10-31-P 


DEPARTMENT  OF  THE  TREASURY 

RscslServics 

Tressury  Current  Value  of  Funds  Rate 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  and  rebate 
evaluation. 

summary:  Pursuant  to  Section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717),  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debts  on  claims  owed  the 
Government.  Treasiuy's  Cash 
Management  Regulations  (I  TFM  6- 
8000)  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  In  addition,  5  CFR  part 
1315.8  of  the  Prompt  Pajnment  rule  on 
"Rebates"  requires  that  this  rate  be  used 
in  determining  when  agencies  should 
pay  purchase  card  invoices  when  the 
card  issuer  offers  a  rebate.  Notice  is 
hereby  given  that  the  applicable  rate  is 
5  percent  for  calendar  year  2002. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1,  2002  and 
ending  on  December  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  should  be  directed  to  the  Risk 
Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  401  14th  Street,  SW, 
Washington,  DC  20227  (Telephone:  202) 
874-6650). 

SUPPLEMENTARY  INFORMATION:  The  rate 
reflects  the  ourent  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  Cash  Management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Pub.  L.  95-147,  91  Stat. 
1227.  Computed  each  year  by  averaging 
investment  rates  for  the  12-month 
period  ending,  every  September  30  for 
applicability  effective  January  1 ,  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  a  moving  basis, 
changes  by  2  per  centum.  The  rate  is 
effect  for  the  calendar  year  2002  reflects 
the  average  investment  rates  for  the  12- 
month  period  that  ended  September  30, 
2001. 

Dated:  October  16.  2001. 
Bettsy  H.  Lane. 

Assistant  Commissioner,  Federal  Finance. 
(FR  Doc.  01-26926  Filed  10-24-01;  8:45  am) 
■UMQ  cooe  4t1»-35-H 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications 

Cancsllation  of  an  Optional  Fonn  by 
ttw  Office  of  Personnel  Management 
(0PM) 

(Jorrection 

In  notice  document  01-26342 
appearing  on  page  53223  in  the  issue  of 
Friday,  October  19,  2001,  make  the 
following  correction: 

On  page  53223,  in  the  first  column,  in 
the  SUMMARY:  section,  in  the  second 
line,  "of  should  read  "OF". 

[FR  Doc.  Cl-26342  Filed  10-24-^)1;  8:45  am] 

BNJJNQCOOE  1S06-01-O 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

45  CFR  CH.  V 

Commission's  Structures,  Functions, 
Rules  of  Procedure,  and 
Responsibilities 

Ckyrrection 

In  rule  document  01-24399  beginning 
on  page  49844  in  the  issue  of  Monday, 
October  1,  2001,  make  the  folloMring 
correction: 

On  page  49857,  in  the  second  column, 
in  the  fourth  complete  paragraph, 
beginning  in  the  seventh  line"§  506.18 
Entitlement  of  survivors  to  award  in 
case  of  death  of  prisoner  of  war"  should 
have  appeard  as  a  section  heading: 

1506:18  EntMement  of  survivors  to  awardln 
cess  of  dseHi  of  prisoner  of  war. 
[Corradsd] 

(FR  Doc.  Cl-24399  Filed  10-24-01:  8:45  am] 
■UMO  COOE  isas-oi-o 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Admnistration 
21  CFR  Part  1310 
[DEA  NumiMr  ISSFI] 
RIN1117-AA57 

Control  of  Red  Pfwaptwrus,  White 
Pfwepltorus  aiNi  HypopfKMphorous 
Acid  (and  Its  salts)  as  List  I  Chemicals 

Correction 

In  rule  dociiment  01-26013  beginning 
on  page  52670  in  the  issue  of 
Wednesday,  October  17,  2001,  make  the 
following  correction: 

i^3^0M  [Consctod] 

On  page  52675,  in  the  first  column,  in 
§1310.04,  paragraph  (1)  should  be 
corrected  to  read  as  follows:"  •  •  *". 

(FR  Doc.  Cl-26013  Filed  10-24-01;  8:45  am] 
BILUNGCOOC  1M»-01-0 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartIS 
RiN3150-AG80 

Debt  Collection  Procedures 

Correction 

In  proposed  rule  dociunent  01-25000 
beginning  on  page  50860  in  the  issue  of 
Friday,  October  5,  2001,  make  the 
following  correction: 

f  15,21    [CorrwlMq 

On  page  50864,  in  the  third  column, 
under  §15.21,  in  paragraph  (ii),  in  the 
last  line,  "designed"  should 
read,"de8ignated". 

(FR  Doc.  C1-25000  Filed  10-24-01;  8:45  am] 
nuMQoooe  isos-ei-o 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RoieeM  Na  34-44888;  Hto  No.  SfM4YSE- 
2001-38] 

Setf-Regubrtory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Propoeed 
Rule  Change  by  the  New  Yorlc  Stock 
Excfiange,  Inc.  Relating  to  Listing  and 
Trading  Ordinary  Sliares  of  Deutsdie 
Banic  on  ttte  Excfwnge 

September  28,  2001. 
Correction 

In  notice  document  01-25385 
beginning  on  page  51713  in  the  issue  of 
Wednesday,  c5ctober  10,  2001,  make  the 
following  correction: 

On  page  51715,  in  the  first  column, 
under 

m.  SoUdtstion  of  Comments 

heading,  beginning  in  the  second  to  the 
last  line  of  that  section,  "(insert  date  21 
days  from  date  of  publication]"  should 
read,  "October  31,  2001". 

(FR  Doc.  Cl-25385  Filed  10-24-01;  8:45  am] 
auMQCooe  ins-oi-o 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[nUiMi  No.  34-44867;  FHe  No.  SfMIASO- 
2001-88] 

Self  negutotory  Organizations;  Notice 
of  Filing  and  Immediate  EflMtiveness 
of  f*roposed  Rule  Ctiange  l>y  ttie 
National  Association  of  Sscurltlss 
Dealers.  Inc.  Amsndkig  NASD  Cods  of 
Procsdure  Rule  9216  and  NASD  Code 
of  Procedure  Rule  9270  To  SulMtltule 
the  Office  of  Disciplinary  Affairs  for  ths 
Office  of  General  Counael  for  Review 
or  rTopoeea  Afccepiaime,  waivvrs  ana 
Consents,  Propoeed  Minor  Rule 
Violation  Leilers,  and  Offers  of 
Settlement 

September  27.  2001. 
Correction 

In  notice  document  01-24808 
beginning  on  page  50699  in  the  issue  of 
Thursday,  October  4,  2001,  make  the 
following  corrections: 

(1)  On  page  50700,  in  the  first 
colimm,  in  the  sixth  line  from  the 
bottom,  "Subcommittee  of  the  (General 
Coimsel)"  should  read  "Subcommittee 
or  the  [General  Counsel]". 
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(2)On  the  same  page,  in  the  second 
column,  under  the 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statuatory  Basis  for,  the  Proposed  Rule 
Change 

heading,  in  the  first  paragraph,  in  the 
second  line  "Regulations"  should  read 
"Regulation". 

[FR  Doc.  Cl-24808  Filed  10-24-01;  8:45  am) 
BHJJNQ  COOe  1S0S-01-O 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44921 ;  File  No.  SR-Phlx- 
00-70] 

Self-Ragulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  ttw  Ptiiladelphia  Stock 
Exdiange,  Inc.  Relating  to 
TtMStreetcom  Internet  Index 

October  11,  2001. 

Correction 

In  notice  document  01-26085 
beginning  on  page  52823  in  the  issue  of 


Wednesday,  October  17,  2001,  make  the 
following  correction: 

On  page  52823,  in  the  second  column, 
the  date  line  should  be  as  set  forth 
above. 

IFR  Doc.  Cl-26085  Filed  10-24-01;  8:45  amj 
BNJJNG  COOE  1S0S-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44391 ;  RIe  No.  SR-NASO- 
2001-72] 

Self  Regulatory  Organizations;  Notice 
of  Rling  of  a  PropMed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Nasdaq 
National  Market  Executkm  System 
Fees  Charged  to  Non-Members 

Correction 

In  notice  document  01-26401 
beginning  on  page  53276  in  the  issue  of 
Friday,  October  19,  2001,  make  the 
following  correction: 

On  page  53276,  in  the  second  colxmm, 
the  Release  No.,  File  No.,  and  subject 
title  should  be  as  set  forth  above. 

(FR  Doc.  Cl-26401  Filed  10-24-01;  8:45  am] 
BNJJNG  COOE  1S06-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatkNi  AdmlnistratkNi 
14CFRPart25 

[Docket  No.  NM175;  Special  Conditions  No. 
2S-01-01-SC] 

Special  Conditions:  Boeing  Model  777- 
200  Series  Airplanes;  Overtwad  Craw 
Rest  Compartment 

Correction 

In  rule  document  01-12106  beginning 
on  page  26971  in  the  issue  of  Tuesday, 
May  15,  2001,  make  the  following 
correction: 

On  page  26873  in  the  second  column, 
under 

The  Special  Conditions 

heading,  in  paragraph  1(a)(3), 
"permitted"  should  read,  "prohibited". 

[FR  Doc.  Cl-12106  Filed  10-24-01;  8:45  am] 

BNJJNG  CODE  1SOS-01-0 


«   F=i 


Thursday, 
October  25,  2001 


Part  n 

Department  of 
Agriculture 

7  CFR  Part  1000,  et  aL 
Milk  in  the  Northeast  and  Other 
Marketing  Areas;  Recommended  Decision 
and  Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and  to 
Orders;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1000, 1001, 1005, 1006, 
1007, 1030, 1032, 1033, 1124, 1126, 
1131,  and  1135 

[Doclwt  No.  AO-14-A69,  «t  al.:  DA-00-03] 

Milk  in  the  Norttieast  and  Other 
Marketing  Areas;  Recommended 
Decision  and  OpjxKtunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


7  CFR 
pert 

Marketing  area 

AONos 

1001  

1005  

1006  

1007  

1030 

1032  

1033  

1124  

1126 

1131  

1135  

Northeast  

Appalachian  

Florida 

Southeast 

Upper  Midwest ....! 

Central  

Mideast  

Pacific  Northwest 

Southwest 

Arizona-Las  Vegas 
Western  

AO-14-A69 

AO-38&-A11 

AO-356-A34 

AO-366-A40 

AO-361-A34 

AO-313-A43 

AO-166-A67 

AO-368-A27 

AQ-231-A65 

AO-271-A35 

AO-380-A17 

SUMMARY:  This  decision  recommends 
changes  to  Federal  milk  orders  based  on 
the  record  of  a  hearing  held  May  8-12, 
2000.  to  consider  proposals  submitted 
by  the  industry  to  change  the  pricing 
formulas  included  in  the  final  rule  for 
the  consolidation  and  reform  of  Federal 
milk  orders  and  on  comments  filed  in 
response  to  a  tentative  final  decision 
issued  November  29,  2000.  The 
proceeding  was  undertaken  in  response 
to  a  Congressional  mandate  included  in 
the  Consolidated  Appropriations  Act, 
2000,  to  reconsider  the  Class  III  and 
Class  rv  pricing  formulas.  The  material 
issues  on  the  record  of  the  hearing  relate 
to  the  elements  of  the  Class  III  and  Class 
IV  pricing  formulas,  including: 
commodity  prifces.  manufacturing 
(make)  allowances,  factors  related  to 
product  )rield,  role  of  producer  costs  of 
production,  and  the  issue  of  whether  to 
omit  a  recommended  decision.  After 
issuance  of  the  tentative  final  decision, 
approval  of  the  proposed  order 
amendments  by  producers,  and  issuance 
of  an  interim  final  rule,  some  of  the 
provisions  of  the  interim  final  rule  were 
enjoined  by  the  U.S.  District  Court  for 
the  District  of  Columbia.  This  decision 
considers  comments  filed  in  response  to 
the  tentative  final  decision  and 
recommends  changes  that  are  consistent 


with  the  Court's  ruling.  Changes  from 
the  tentative  final  decision  would 
increase  the  dry  whey  make  allowance 
and  remove  a  snubber  used  in  the  other 
solids  component  price  calculation, 
revise  the  Class  III  butterfat  and  protein 
component  price  formulas  consistent 
with  the  Court's  ruling,  eliminate  the 
pooling  of  butterfat  values  in  paying 
producers  in  component  pricing  orders, 
and  change  the  classification  of  several 
high-fat  products  bom  Class  IV  back  to 
Class  m. 

DATES:  Comments  should  be  submitted 
on  or  before  November  26,  2001. 
ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1081,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
EX^  20250.  Reference  should  be  made  to 
the  title  of  action  and  docket  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
2357,  e-mail  address 
connie.brenner@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12988,  Civil  Justice  Reform.  The 
cunendments  are  not  intended  to  have  a 
retroactive  effect.  If  adopted,  the 
proposed  amendments  will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  nde. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jiuisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 


petition,  provided  a  bill  in  equity  is  . 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Analysis 

This  decision  responds  to  a 
Congressional  mandate  to  reconsider  the 
Class  ni  and  Class  IV  pricing  formulas 
included  in  the  final  rule  for  the 
consolidation  and  reform  of  Federal 
milk  orders.  The  mandate  was  included 
in  the  Consolidated  Appropriations  Act, 
2000  (Pub.  L.  106-113, 115  Stat.  1501). 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities 
and  has  prepared  this  regulatory 
flexibility  analysis.  When  preparing 
such  analysis  an  agency  shall  address: 
the  reasons,  objectives,  and  legal  basis 
for  the  anticipated  proposed  rule;  the 
kind  and  number  of  small  entities 
which  would  be  affected;  the  projected 
recordkeeping,  reporting,  and  other 
requfrements;  and  federal  rules  which 
may  duplicate,  overlap,  or  conflict  with 
the  proposed  rule.  Finally,  any 
significant  alternatives  to  the  proposal 
should  be  addressed.  This  regulatory 
flexibility  analysis  considers  these 
points  and  the  impact  of  this  proposed 
regulation  on  small  entities.  The  legal 
basis  for  this  action  is  discussed  in  the 
preceding  section. 

The  RFA  seeks  to  ensure  that,  within 
the  statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  RFA,  a  dairy  farm  is 
considered  a  "small  business"  if  it  has 
an  annual  gross  revenue  of  less  than 
$500,000,  and  a  dairy  products 
manufactiuer  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  For  the 
purposes  of  determining  which  dairy 
farms  are  "small  businesses,"  the 
$500,000  per  year  criterion  was  used  to 
establish  a  production  guideline  of 
326,000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  be  received 
by  dairy  producers,  it  shotild  be  an 
inclusive  standard  for  most  "small* 
dairy  farmers.  For  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
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the  local  plant  has  fewer  than  500 
employees. 

USDA  has  identified  as  small 
businesses  approximately  66,327  of  the 
71,716  dairy  producers  (farmers]  that 
have  thefr  milk  pooled  under  a  Federal 
order.  Thus,  small  businesses  constitute 
approximately  92.5  percent  of  the  dairy 
farmers  in  the  United  States.  On  the 
processing  side,  there  are  approximately 
1,200  plants  associated  with  Federal 
orders,  and  of  these  plants, 
approximately  720  qualify  as  "small 
businesses,"  constituting  about  60 
percent  of  the  total. 

During  January  2000,  there  were 
approximately  240  fully  regulated 
handlers  (of  which  186  were  small 
businesses),  43  partially  regulated 
handlers  (of  which  28  were  small 
businesses),  and  71  producer-handlers 
of  which  all  were  considered  small 
businesses  for  the  piupose  of  this 
regulatory  flexibility  analysis, 
submitting  reports  under  the  Federal 
milk  marketing  order  program.  This 
voliune  of  milk  pooled  under  Federal 
orders  represents  72  percent  of  all  milk 
marketed  in  the  U.S.  and  74  percent  of 
the  milk  of  bottling  quality  (Grade  A) 
sold  in  the  country.  Forty -four 
distributing  plants  were  exempt  from 
Federal  order  regidation  on  the  basis  of 
their  small  volume  of  distribution. 

Producer  deliveries  of  milk  used  in 
Class  I  products  (mainly  fluid  milk 
products)  totaled  3.965  billion  poimds 
in  January  2000 — 38.8  percent  of  total 
Federal  order  producer  deliveries.  More 
than  200  million  Americans  reside  in 
Federal  order  marketing  areas — 
approximately  77  percent  of  the  total 
U.S.  population. 

In  order  to  accomplish  the  goal  of 
imposing  no  additional  regulatory 
burdens  on  the  industry,  a  review  of  the 
current  reporting  requirements  was 
completed  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  In  light  of  this  review,  it 
was  determined  that  these  proposed 
amendments  would  have  little  or  no 
impact  on  reporting,  recordkeeping,  or 
other  compliance  requirements  because 
these  would  remain  identical  to  the 
current  Federal  order  program.  No  new 
forms  have  been  proposed,  and  no 
additional  reporting  would  be 
necessary. 

This  notice  does  not  require 
additional  information  collection  that 
requires  clearance  by  the  OMB  beyond 
the  currently  approved  information 
collection.  'The  primary  soiuxies  of  data 
used  to  complete  the  forms  are  routinely 
used  in  most  business  transactions. 
Forms  require  only  a  minimal  amount  of 
information  which  can  be  supplied 
without  data  processing  equipment  or  a 


trained  statistical  staff.  Thus,  the 
information  collection  and  reporting 
burden  is  relatively  small.  Requiring  the 
same  reports  for  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  the  industry 
average. 

No  other  burdens  are  expected  to  fall 
upon  the  dairy  industry  as  a  result  of 
overlapping  Federal  rules.  This 
proposed  rulemaking  does  not 
duplicate,  overlap  or  conflict  with  any 
existing  Federal  rules.      — 

To  ensitfe  that  small  businesses  are 
not  unduly  or  disproportionately 
burdened  based  on  these  proposed 
amendments,  consideration  was  given 
to  mitigating  negative  impacts. 

A  comment  filed  by  the  managing 
partner  of  a  large  dairy  farm  argued  that 
dairy  producers  selling  less  than 
326,000  pounds  of  milk  i}er  month  may 
comprise  the  majority  of  dairy  farms, 
but  not  the  majority  of  milk  sold.  The 
comment  further  stated  that  it  is  not 
appropriate  to  identify  one  sector  and 
imply  that  they  are  most  in  need  of 
protection  and  preservation. 

The  production  guideline  of  326,000 
pounds  per  month  in  identifying  small 
dairy  farms  is  an  attempt  to  relate  a 
measure  of  size  for  which  data  is 
available  (poimds  of  production  per 
farm)  with  the  criteria  specified  by  the 
Small  Business  Administration  (revenue 
fit)m  sales),  for  which  data  is  not  readily 
available  to  USDA  on  an  individual 
farm  basis.  The  Regulatory  Flexibility 
Analysis  does  not  represent  an  attempt 
to  create  special  privileges  for  farms 
defined  as  small,  but  to  examine  the 
regulations  to  assure  that  they  do  not 
create  a  disproportionate  biuxien  or 
competitive  disadvantage  for  such 
farms. 

One  of  the  principal  issues  considered 
at  the  hearing  was  the  source  of  price 
data  that  should  be  used  to  generate 
prices  for  milk  components  and, 
thereby,  prices  to  be  paid  to  producers. 
The  options  considered  were  the 
National  Agricultural  Statistics  Service 
(NASS)  surveys  of  selling  prices  of 
manufactured  dairy  products,  Chicago 
Mercantile  Exchange  (CME)  prices,  and 
producer  costs  of  production.  The 
decision  selects  the  NASS-reported 
prices  as  the  most  appropriate  for  use  in 
determining  product  prices  because  of 
the  considerably  larger  volume  of 
product  represented  in  those  price 
series  than  in  the  CME  price  data. 
Producer  cost  of  production  was  not 
included  in  the  calculation  of  prices 
because  assuring  dairy  farmers  that  their 
costs  of  production  will  be  covered 
addresses  only  the  milk  supply  side  of 
the  market  and  ignores  factors 


underlying  demand  or  changes  in 
demand  for  milk  and  milk  products. 

Various  proposals  to  reduce  or 
increase  the  levels  of  the  manufacturing 
(make)  allowances  of  butter,  nonfat  dry 
milk,  Cheddar  cheese  and  dry  whey 
were  considered.  This  decision  adjusts 
these  make  allowances  from  the  levels 
adopted  under  Federal  order  reform  on 
the  basis  of  data  and  testimony 
contained  in  the  hearing  record.  Most  of 
the  adjustments  are  minimal.  Primarily, 
manufacturing  cost  surveys  done  by 
USDA's  Riu-al  Cooperative  Business 
Service  (RBCS)  and  the  California 
Department  of  Food  and  Agriculture 
(CDFA)  were  used  to  determine  the 
most  appropriate  levels  of  make 
allowance  for  the  products  used  in 
calculating  Federd  order  class  prices. 

The  only  other  actual  collection  of 
manufacturing  cost  data  for  cheddar 
cheese  and  dry  whey  that  was  cited  in 
the  hearing  record  was  a  survey  of 
cheddar  cheese  and  dry  whey 
manufacturing  costs  arranged  for  by  the 
National  Cheese  Institute  (NCI).  This 
survey  was  conducted  hy  persons 
unfamiliar  with  the  dairy  industry 
among  cheese  processors  who  did  not 
testify  about  the  data  that  they 
submitted  for  the  survey,  and  entered 
into  the  hearing  record  by  a  witness 
who  had  no  firsthand  knowledge  of  the 
data  included.  As  a  result,  the  NQ 
survey  should  be  relied  upon  to  a  lesser 
degree  than  the  two  studies  used  to 
determine  the  cheddar  cheese  make 
allowance.  In  the  case  of  the  RBCS 
study,  the  person  who  gathered  the  data 
testified  about  its  collection  and  what  it 
represented.  In  the  case  of  the  CDFA- 
collected  data,  a  manual  detailing  the 
method  by  which  the  data  was  collected 
and  presented  was  made  available,  and 
several  witnesses  familiar  with  the 
survey  testified  about  it. 

In  addition,  one  nonfat  dry  milk 
manufact\u«r  testified  to  costs  of 
manufactiue  that  exceeded  those  of  the 
two  studies  by  a  significant  amount, 
mosUy  in  the  areas  of  return  on 
investment  and  marketing  costs.  The 
data  did  not  include  any  information 
about  the  pounds  of  product 
manufactiired  and  could  not  have  been 
weighted  with  the  data  from  the  two 
other  studies. 

Several  proposals  to  change  the  factor 
reflecting  the  yield  of  nonfat  dry  milk 
from  nonfat  solids  in  milk  would  have 
increased  the  nonfat  solids  price  and  the 
Class  rv  skim  price,  but  ignored  the 
need  to  reflect  the  generally  lower  price 
and  higher  manufacturing  cost  of 
buttermilk  powder  that  also  must  be 
considered  in  calculating  the  Class  IV 
nonfat  soUds  price.  Testimony  and  data 
in  the  record  was  used  to  determine  a 
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factor  more  representative  of  nonfat  dry 
milk  yield  and  the  effect  of  buttermilk 
powder  price  and  cost.  The  alternatives 
to  the  formula  adopted  either  did  not 
include  consideration  of  the  price,  cost, 
and  volume  of  buttermilk  powder 
relative  to  those  of  nonfat  dry  milk,  or 
gave  those  factors  too  great  an  influence. 

Proposals  were  made  to  reduce  the 
butter  and  cheese  product  prices  used  in 
calculating  the  butterfet  price  and  the 
Class  in  component  prices.  The  record 
of  this  proceeding  continues  to  support 
the  use  of  the  product  prices  adopted  in 
the  final  rule  in  the  Federal  milk  order 
reform  process  as  representing 
accurately  the  values  of  these  products. 
In  the  case  of  adjusting  the  Grade  AA 
butter  price  to  reflect  the  value  of  Grade 
A  butter,  the  record  foils  to  reveal  any 
source  of  information  for  obtaining 
current  prices  for  Grade  A  butter.  In  the 
case  of  proposals  to  remove  the  3-cent 
adjustment  between  the  barrel  and  40- 
pound  block  cheese  prices,  there  was  no 
testimony  about  the  actual  difference  in 
cost  between  the  two  types  of  packaging 
that  overcame  testimony  that  3  cents  is 
the  actual  cost  difference,  or  any  data 
that  indicates  that  the  customary  price 
difference  is  not  at  least  3  cents. 

Proposals  to  reconsider  the  class  price 
relationships  in  the  orders  were 
considered,  although  a  proposal  to  use 
a  weighted  average  of  the  Class  III  and 
Class  IV  prices  as  a  Class  I  price  mover 
was  not  noticed  for  hearing  in  this 
proceeding.  The  hearing  record  supports 
the  continued  relationships  between  the 
Class  IV  and  Class  II  prices  and  between 
the  higher  of  the  manufacturing  class 
prices  and  the  Class  I  price. 

A  proposal  that  the  Class  D 
differential  be  changed  to  negate  any 
changes  in  the  Class  IV  price  formula 
that  would  affect  the  current  price 
relationship  between  nonfat  dry  milk 
and  Class  II  failed  to  consider  that  the 
Class  Il-Class  IV  price  difference 
adopted  in  Federal  order  reform  is  based 
on  the  difference  in  the  value  of  milk 
used  to  make  dry  milk  and  the  value  of 
milk  used  to  make  Class  II  products. 

Proposals  that  any  increases  resulting 
firom  changes  to  the  Class  III  and  Class 
IV  price  formulas  not  be  allowed  to 
result  in  increases  in  Class  I  prices  did 
not  address  the  rationale  for  the  current 
Class  I  price  differentials  above  the 
manufacturing  price  levels  for  the 
purpose  of  obtaining  an  adequate 
supply  of  milk  for  fluid  (drinking]  use. 

Tne  changes  to  the  Class  III  and  Class 
IV  price  formulas  included  in  this 
decision  should  have  no  special  impact 
on  small  handler  entities.  All  handlers 
manufacturing  dairy  products  from  milk 
classified  as  Class  ID  or  Class  IV  would 
remain  subject  to  the  same  minimum 


prices  regardless  of  the  size  of  their 
operations.  Such  handlers  would  also  be 
subject  to  the  same  minimum  prices  to 
be  paid  to  producers.  These  features  of 
minimum  pricing  are  required  by  the 
Agricultural  Marketing  Agreement  Act 
and  should  not  raise  barriers  to  the 
ability  of  small  handlers  to  compete  in 
the  marketplace.  It  is  similarly  expected 
that  small  producers  would  not 
experience  any  particular  disadvantage 
to  larger  producers  as  a  result  of  any  of 
the  proposed  amendments. 

Interested  parties  are  invited  to 
comment  on  the  probable  regidatory  and 
informational  impact  of  the  amended 
provisions  of  this  decision  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  this  decision  for  the 
purpose  of  tailoring  the  applicability  of 
the  provisions  to  small  businesses. 

An  analysis  was  done  on  the  effects 
of  the  alternatives  selected,  and  is 
summarized  below. 

Analysis 

In  order  to  assess  the  impact  of 
changes  in  Federal  order  milk  pricing 
formulas,  the  IDepartment  conducted  an 
economic  analysis.  While  the  primary 
purpose  of  this  decision  is  to  amend  the 
product  pricing  formulas  used  to  price 
milk  regulated  under  Federal  milk 
marketing  orders  and  classified  as  either 
Class  in  or  Class  fV  milk,  these  product 
price  formulas  also  affect  the  prices  of 
regulated  milk  classified  as  Class  I  and 
Class  II. 

The  modifications  in  this  decision  are 
analyzed  simultaneously  as  a  change 
from  the  set  of  formulas  implemented 
on  January  1,  2000.  This  analysis 
focuses  on  impacts  on  milk  marketed 
imder  all  Federal  milk  marketing  orders, 
and  treats  the  Federal  order  system  as  a 
single  entity  for  piuposes  of  generating 
system-wide  price  and  quantity 
changes.  Order-specific  changes  in 
uniform  blend  prices  and  blend  prices 
plus  premiums  are  estimated  as  well. 
Milk  marketed  in  California,  milk 
marketed  under  other  state  regulations 
and  unregulated  milk  are  treated 
separately.  The  hard  manufactured 
dairy  product  markets  are  national. 

Comments  Concerning  Model  Analysis 

In  response  to  the  tentative  final 
decision,  several  commenters  raised 
issues  regarding  model  analysis  of  the 
effects  of  changes  in  order  provisions. 
Select  Milk  Producers,  Inc.,  et  al. 
(Select),  expressed  reservations  about 
analysis  of  the  Federal  order  system  as 
a  whole,  without  including  analysis  for 
each  order.  Select  asserted  that  use  of 
the  Model  as  a  national  evaluation 
masks  the  damage  of  a  low  Class  m 
price  in  some  orders,  such  as  the 


Western  and  the  Upper  Midwest  where 
Class  in  utilization,  pooled  or  not,  is 
high.  Select  also  contended  that  a 
national  model  ignores  the  fact  that  the 
impact  of  higher  nonfat  dry  milk  prices 
and  corresponding  increases  in  Class  I 
and  Class  n  prices  may  increase 
national  average  retiims,  but  do  not 
have  such  an  effect  in  areas  where  Class 
ni  use  is  dominant.  Select  claimed  that 
national  analysis  violates  the 
Agricultural  Marketing  Agreement  Act 
of  1937. 

The  dairy  industry  model  is  a  national 
model  that  includes  three  separate 
marketing  areas:  the  aggregated  Federal 
Milk  Order  system,  California,  and 
aggregated  all  other  markets.  The 
aggregated  Federal  order  system 
includes  a  minimum  Class  I  differential 
that  is  an  average  over  the  1 1  orders,  as 
well  as  the  Federal  order  minimum 
prices  for  Classes  II,  III,  and  IV.  Changes 
in  the  Federal  order  system  prices 
adopted  in  the  tentative  final  decision 
were  reported  in  Table  1  of  the 
Economic  Analysis  available  for  that 
decision,  both  for  milk  at  3.5  percent 
butterfat  and  at  average  class  test.  Since 
Class  I  differentials  are  held  constant  in 
the  analysis,  any  changes  in  Class  I 
minimum  prices  must  be  caused  by 
changes  in  Class  III  and  Class  IV  prices. 
Blend  prices  are  affected  in  relation  to 
an  order's  class  utilizations  and  the 
changes  in  the  class  prices. 

Concerns  that  markets  with  high  Class 
in  utilizations  would  suffer  sharp 
declines  in  producer  income  and  milk 
marketings  were  considered  and 
dismissed  without  further  analysis 
because  of  the  minuscule  price  changes 
resulting  from  the  formula  changes.  The 
analysis  of  the  tentative  final  decision 
indicates  that  the  Federal  order  Class  111* 
price  (at  test)  would  have  decreased  by 
an  average  of  $0,015  per  himdredwei^t 
over  the  five-year  period.  Even  if  an 
order  had  a  Class  ni  utilization  of  100 
percent,  such  a  small  price  change 
would  result  in  no  observable  change  in 
milk  supplied.  The  estimated  changes  in 
all  the  class  prices  at  test  under  the 
tentative  final  decision  were  so  small 
that  no  single  order  blend  price  could 
have  been  increased  or  reduced  by  more 
than  about  2  cents  per  hundredweight, 
or  less  than  .2  percent.  A  change  of  this 
magnitude  has  to  be  considered 
"approximately  zero"  in  an  analysis  of 
milk  markets.  [See  Table  1  of  the 
Economic  Analysis  for  the  Tentative 
Final  Decision  on  Class  in  and  Class  fV 
Price  Formulas). 

Select  also  raised  an  issue  over  the 
use  of  the  model,  asserting  that  its  use 
could  represent  post-hearing  testimony 
that  is  not  subject  to  cross-examination 
by  hearing  participants.  Select  argued 
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that  changes  in  the  model  between  any 
description  of  it  in  testimony  at  the 
hearing  and  analysis  used  in  the 
decision  would  represent  evidence  not 
legitimately  part  of  the  record,  and 
concluded  that  the  Secretary  should 
clearly  identify  any  alterations  in  the 
model. 

The  model  used  to  analyze  the 
tentative  final  decision  was  modified 
and  substantially  improved  between  the 
preliminary  economic  analysis  (a 
simunary  of  which  was  published  with 
the  hearing  notice  in  this  proceeding) 
and  the  Economic  Analysis  for  the 
Tentative  Final  Decision  on  Class  m  and 
Class  rv  Price  Formulas.  The  original 
model  accoimted  for  milk  on  a  butterfat 
basis.  The  improved  model  accounts  for 
both  nonfat  solids  and  fat  solids  in  milk 
and  allocates  the  solids  among  the 
various  milk  and  dairy  products.  The 
improved  model's  performance  is  much 
better,  particularly  with  respect  to 
simulating  the  effects  of  program 
changes  on  the  manufactured  dairy 
product  markets  which  generate  the 
prices  used  to  drive  the  Federal  milk 
order  pricing  system.  Further 
improvements  have  been  completed 
recently,  including  re-estimating  the 
supply  and  demand  relationships  using 
data  from  1980  forward.  Previous 
estimates  used  data  from  1970  forward. 
The  economic  analysis  of  this 
recommended  decision  uses  the  model 
as  modified,  with  new  supply  and 
demand  relationships  documented  in 
the  complete  Economic  Analysis  for  the 
Recommended  Decision  on  Class  HI  and 
Class  rv  Price  Formulas. 

More  to  the  point,  however,  is  that 
Federal  milk  order  decisions  do  not 
depend  upon  the  model  results. 
Proposals  must  have  their  own 
economic  substantiation.  Testimony  and 
evidence  relative  to  the  issues 
considered  in  the  proceeding  must  be 
submitted  to  support  the  need  for 
changes  in  order  provisions.  Thus,  the 
model  is  not  the  evidentiary  record  for 
the  proposals  in  this  decision.  The 
function  of  the  model  is  to  evaluate  the 
impacts  of  the  proposed  changes  on  the 
dairy  industry  generally,  and 
particularly  to  assess  if  an  adequate 
supply  of  milk  will  be  forthcoming  to 
meet  the  Class  I  needs  of  the  order 
marketing  areas.  The  preliminary 
economic  analysis,  published  with  the 
hearing  notice,  was  performed  with  the 
intention  of  providing  analysis  that  the 
industry  might  find  useful.  In  the  period 
between  the  hearing  and  the  tentative 
final  decision,  the  model  was  improved 
and  an  economic  analysis  was 
performed  on  the  tentative  decision  and 
made  public.  The  model-estimated 
results  of  implementing  the  tentative 


final  decision  changes  were  deemed  to 
have  no  discemable  effect  on  the 
quantity  of  milk  supplied.  Thus,  it  was 
concluded  that  Class  I  needs  would 
continue  to  be  met  in  all  orders. 

In  comments  filed  in  response  to  the 
tentative  final  decision.  National 
Farmers  Union  (NFU)  questioned  the 
baseline  assumption  that  the  price 
support  program  would  end  on 
December  31,  2000.  Subsequently,  the 
support  program  was  extended  for 
another  year,  and  NFU  questioned 
whether  the  results  of  the  analysis 
would  have  been  different  if  the 
analysis  had  incorporated  an  extension 
of  the  siipport  program. 

The  official  USDA  baseline  considers 
policies  and  programs  as  given  at  the 
time  of  its  development.  'The  baseline 
provides  AMS  and  other  agencies  with 
an  official  interagency  forecast  against 
which  to  conduct  policy  analysis.  To 
have  assumed  continuation  of  the 
support  price  program  would  have 
required  that  a  number  of  other 
assumptions  be  made,  including  the 
relationship  of  butter  and  nonfat  dry 
milk  support  prices.  Dairy  Programs 
does  not  create  its  own  baseline  because 
it  might  direct  debate  toward  the 
correctness  of  the  baseline  and  away 
irom  the  issues  under  consideration. 
With  respect  to  the  effect  on  the  results, 
it  is  not  diought  that  including  an 
additional  year  of  dairy  price  support 
would  have  much  effect. 

Scope  of  Analysis 

Impacts  are  measured  as  changes  frvm 
the  model  baseline  as  adapted  fitim  the 
USDA  dairy  baseline  published  in 
February  2001.  This  baseline  used  the 
Class  m  and  FV  pricing  formulas 
implemented  on  January  1,  2000,  as  a 
result  of  Federal  order  reform.  The 
USDA  baseline  is  a  national,  aimual 
projection  of  the  supply-demand-price 
situation  for  milk  and  dairy  products. 
Baseline  assumptions  are:  (1)  The  price 
support  program  would  end  on 
December  31,  2001:  (2)  the  Dairy  Export 
Incentive  Program  would  continue  to  be 
utilized;  and  (3)  the  Federal  Milk 
Marketing  Order  Program  would 
continue  as  reformed  on  January  1, 
2000. 

It  was  necessary  to  make  the 
following  simplifying  assumptions  in 
order  to  conduct  the  analysis.  The 
Federal  order  share  of  U.S.  milk 
marketings  is  about  71  percent.  About 
65  percent  of  all  milk  manufactiu^d 
(Classes  U,  in,  and  IV)  is  marketed 
under  Federal  order  regulation.  Given 
the  prominence  of  Federal  order 
marketings  in  the  U.S.  milk 
manufacturing  industry,  prices  paid  for 
manufactured  milk  under  Federal  orders 


cannot  get  too  far  out  of  alignment  with 
the  value  of  milk  for  manufacturing  in 
the  rest  of  the  United  States.  Similarly, 
the  fluid  prices  in  non-Federal  order 
markets  are  largely  reflective  of  Federal 
order  minimum  Class  I  prices. 

California  stands  out  as  the  state  with 
the  highest  production  and  has  its  own 
market  regulations.  California  milk 
marketings  are  estimated  as  a  function 
of  the  California  pool  price.  Non- 
California  milk  marketings  are  estimated 
as  a  function  of  an  all-milk  price  that 
incorporates  the  Federal  order  pool 
price  and  over-order  payment  estimates. 
The  Federal  order  share  of  those  non- 
California  marketings  is  estimated  as  a 
function  of  the  Federal  order  blend 
price  relative  to  the  minimum  prices  of 
Class  m  and  IV  value  of  manufactured 
milk. 

The  decision's  formula  changes  have 
an  impact  on  Class  I  and  Class  U  prices. 
Class  n  prices  move  in  concert  with 
changes  in  Class  IV.  The  effects  on  Class 
1  prices  depend  upon  the  effect  of  the 
formula  changes  on  the  Class  UI  price 
relative  to  the  Class  IV  price.  Class  I 
prices  are  based  on  the  higher  of  the 
Class  in  or  Class  FV  prices. 

Demands  for  fluid  milk  and 
manufactured  dairy  products  are 
functions  of  per  capita  consumption  and 
population.  Per  capita  consumption  for 
the  major  milk  and  dairy  products  are 
estimated  as  functions  of  own  prices, 
substitute  prices,  and  income.  Retail 
and  wholesale  margins  are  assumed 
unchanged  bom  the  baseline.  The 
demands  for  fluid  milk  and  soft 
manufactured  products  are  satisfied  by 
the  eligible  supply  of  milk.  The  milk 
supply  for  manufacturing  hard  products 
is  the  result  of  milk  marketings  minus 
the  volumes  demanded  for  fluid  and 
soft  manufactured  products.  The 
remaining  volume  is  allocated  to 
making  cheese  and  making  butter/ 
nonfat  dry  milk  according  to  returns  to 
manufacturing  in  each  class.  Wholesale 
prices  for  cheese,  butter,  nonfat  dry 
milk,  and  dry  whey  reflect  supply  and 
demand  for  these  products.  These  prices 
underlie  the  Federal  pricing  system. 

Summary  of  Results 

The  results  of  the  changes  to  the  Class 
m  and  Class  IV  formulas  adopted  under 
Federal  order  reform  that  are 
recommended  in  this  decision  are 
summarized  using  five-year,  2002-2006. 
average  changes  from  the  model 
baseline.  The  results  presented  for  the 
Federal  order  system  are  in  the  context 
of  the  larger  U.S.  market.  In  particular, 
the  Federal  order  price  formulas  use 
national  manufactured  dairy  product 
prices. 
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The  advanced  Class  I  base  price  is  the 
higher  of  the  Class  HI  or  Class  IV 
advance  pricing  factors.  The  Class  I  base 
price  is  the  Class  IV  price  in  all  years 
of  the  analytical  period  for  the  baseline, 
while  Class  III  becomes  the  Class  I  base 
price  in  2002  and  2006  under  this 
decision.  The  Class  I  price,  at  the  class 
average  test  of  2  percent  butterfat,  is 
slightly  above  the  baseline  in  each  year. 
This  slight  price  increase  results  in 
small  proportional  reductions  in  the 
demand  for  skim  milk  and  butterfat  for 
Class  I  use.  Milk  generally  shifts  from 
Class  I  use  to  the  production  of  butter, 
nonfat  dry  milk,  and  cheese  in  generally 
the  same  proportions  as  in  the  baseline. 
As  a  resiUt,  the  wholesale  prices  of 
butter,  nonfat  dry  milk  and  cheese  each 
decrease  slightly,  which  reduces  the 
returns  per  hundredweight  for  U.S.  milk 
for  manufacturing. 

Producers.  Over  the  five-year  period, 
the  changes  taken  as  a  whole  result  in 
an  increase  of  about  $0.20  per 
hundredweight  in  the  Federal  order 
minimum  blend  price  for  milk  at  test. 
Including  the  effects  of  Class  I 
premiums  and  the  reduced  retiims  from 
manufactured  milk,  the  Federal  order 
all-milk  price  is  increased  by  $0.10  per 
hundredweight.  Federal  order 
marketings  increase  by  an  average  83 
million  pounds  due  to  an  increase  in 
production  in  response  to  higher 
producer  prices.  Cash  receipts  increase 
by  $1 36  million  (0.8  percent)  from 
baseline  receipts  of  $17,194  million. 

The  distribution  of  the  2002-2006 
annual  average  price  changes  across  the 
11  orders  varies  with  the  distribution  of 
Class  in  and  Class  IV  utihzations. 
Estimates  of  annual  average  price 
changes  by  order  are  provided  in  the 
economic  analysis  for  this  decision. 

The  five-year  annual  average  U.S.  all- 
milk  price  increases  by  $0.07  per 
hundredweight,  and  includes  an  average 
manufactured  milk  value  decline  of 
$0.05  per  himdredweight.  U.S.  milk 
marketings  increase  by  an  average  65 
million  pounds  annually,  and  cash 
receipts  increase  by  $126  million  (0.5 
percent)  from  baseline  receipts  of 
$23,884  million. 

Milk  Manufacturers  and  Processors. 
Annual  Class  W  and  Class  11  skim  milk 
prices  increase  each  year  for  an  average 
of  $0.08  per  hundredweight  (1.1 
percent)  for  the  2002-2006  period.  This 
increase  results  mainly  from  changing 
the  conversion  factor  for  nonfat  d^  milk 
to  nonfat  solids  from  1.02  to  1.0.  The 
Class  I  skim  milk  price  increases  by  an 
average  of  $0.10  per  hundredweight. 
Butterfet  prices  decline  each  year  by  an 
average  of  1.05  cents  per  pound. 

The  Class  IV  price  at  test  (about  6.82 
percent  butterfat)  declines  by  an  average 


of  -$0.07  per  hundredweight,  mainly 
as  the  result  of  a  slight  reduction  in  the 
butterfat  content  of  Class  fV  over  2002- 
2006.  The  Class  II  price  at  test  is 
unchanged.  The  Class  I  price  at  test 
(about  2  percent  butterfat)  increases  on 
average  $0.07  per  hundredweight  (0.57 
percent). 

The  annual  average  Class  III  price  at 
test  (3.82  percent  butterfat)  increases  by 
about  $0.38  per  himdredweight  during 
2002-2006.  From  the  2002  and  2003 
Class  in  price  increase  of  $0.47  and 
$0.48  per  hundredweight,  respectively, 
the  changes  steadily  decline,  ending  in 
an  increase  of  $0.23  in  2006.  The  major 
change  in  the  Class  III  price  is  the 
average  protein  price  increase  of  $0.18 
per  poimd,  ranging  bom  an  increase  of 
$0.22  in  2002  and  2003  and  declining 
steadily  to  an  increase  of  about  $0.13  in 
2006.  The  change  in  the  Class  III  price 
results  primarily  from  a  combination  of 
'changes  in  the  protein  formula  that 
reduces  the  impact  of  the  butterfat  price 
on  the  protein  price.  The  major  changes 
in  the  protein  price  formula  are 
multiplying  the  butterfat  price  by  0.90, 
reflecting  a  90  percent  butterfat 
retention  rate  in  the  cheese,  and 
replacing  the  1.28  factor  with  1.17. 

Consumers.  The  expected  $0.07  per 
hundredweight  increase  in  the 
minimum  Class  I  price  for  2002-2006 
results  in  an  average  $0,006  increase  in 
the  price  per  gallon  of  fluid  milk  for 
consumers.  Annual  consumer  costs  for 
fluid  milk  over  2002-2006  are  estimated 
to  increase  on  average  by  about  $28 
million  in  the  Federal  order  system  and 
by  $26  million  in  the  U.S. 

The  price  of  butter  is  estimated  to 
decrease  on  average  $0,008  per  pound 
for  the  period.  Cheese  is  estimated  to 
decrease  $0,005  per  pound.  Annual 
consumer  expenditures  over  the  five- 
year  period  are  estimated  to  decrease  by 
$10  million  on  butter,  and  by  $16 
million  on  American  cheese. 

A  complete  Economic  Analysis  for  the 
Recommended  Decision  on  Class  m  and 
Class  rv  Price  Formulas  is  available 
upon  request  from  Howard  McDowell, 
Senior  Economist,  USDA/AMS/Dairy 
Programs,  Office  of  the  Chief  Economist, 
Room  2753,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)720-7091,  e-mail 
address  howard.mcdoweU@usda.gov. 

Civil  Rights  Impact  Statement 

This  decision  is  based  on  the  record 
of  a  public  hearing  held  May  8-12, 
2000.  in  Alexandria,  Virginia,  in 
response  to  a  mandate  from  Congress 
via  the  Consolidated  Appropriations 
Act,  2000,  that  required  the  Secretary  of 
Agriculture  to  conduct  a  formal 
rulemaking  proceeding  to  reconsider  the 


Class  in  and  Class  W  milk  pricing 
formulas  included  in  the  final  rule  for 
the  consolidation  and  reform  of  Federal 
milk  orders.  The  consolidated  orders 
were  implemented  on  January  1,  2000. 
A  tentative  final  decision  on  the  issues 
considered  at  the  hearing  was  issued 
November  29.  2000  (65  FR  76832),  and 
an  interim  final  order  (65  FR  82832) 
became  effective  January  1,  2001.  A 
preliminary  injunction  enjoining 
portions  of  the  interim  final  order  was 
granted  in  the  U.S.  District  Court  for  the 
District  of  Columbia  on  January  31, 
2001. 

Piirsuant  to  Departmental  Regulation 
(DR)  430O-4,  a  comprehensive  Civil 
Rights  Impact  Analysis  (CRIA)  was 
conducted  and  published  with  the  final 
decision  on  Federal  milk  order 
consolidation  and  reform.  That  CRIA 
included  descriptions  of  (1)  the  purpose 
of  performing  a  CRIA;  (2)  the  civil  rights 
policy  of  the  U.S.  Department  of 
Agriculture;  and  (3)  basics  of  the 
Federal  milk  marketing  order  program 
to  provide  background  information. 
Also  included  in  that  CRIA  was  a 
detailed  presentation  of  the 
characteristics  of  the  dairy  producer  and 
general  populations  located  within  the 
former  and  current  marketing  areas. 

The  conclusion  of  that  analysis 
disclosed  no  potential  for  affecting  dairy 
farmers  in  protected  groups  differently 
than  the  general  population  of  dairy 
brmers.  All  producers,  regardless  of 
race,  national  origin,  or  disability,  who 
choose  to  deliver  milk  to  handlers 
regulated  under  a  Federal  order  wiU 
receive  the  minimum  blend  price. 
Federal  orders  provide  the  same 
assurance  for  all  producers,  without 
regard  to  sex,  race,  origin,  or  disability. 
The  value  of  all  milk  delivered  to 
handlers  competing  for  sales  within  a 
defined  marketing  area  is  divided 
equally  among  all  producers  delivering 
milk  to  those  handlers. 

The  issues  addressed  at  the  May  2000 
hearing  are  issues  that  were  addressed 
as  part  of  Federal  milk  order 
consolidation  and  reform.  Establishing 
representative  make  allowances  in  the 
formulas  that  price  milk  used  in  Class 
ni  and  Class  FV  dairy  products  is  an 
issue  that  affects  the  obligations  of 
handlers  of  those  products  to  the 
Federal  milk  order  pool,  and  similarly 
the  pool  obligations  of  Class  I  and  Class 
n  handlers.  The  decision  should  result 
in  no  differential  benefits  in  dividing 
the  pool  among  all  producers  delivering 
milk  to  those  regulated  handlers. 
Therefore,  USDA  sees  no  potential  for 
affecting  dairy  farmers  in  protected 
groups  differently  than  the  general 
popiilation  of  dairy  farmers. 
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Decisions  on  proposals  to  amend 
Federal  milk  marketing  orders  must  be 
based  on  testimony  and  evidence 
presented  on  the  record  of  the 
proceeding.  The  hearing  notice  in  this 
proceeding  invited  interested  persons  to 
address  any  possible  civil  rights  impact 
of  the  proposals  being  considered  in 
testimony  at  the  hearing.  No  such 
testimony  was  received. 

Copies  of  the  Civil  Rights  Impact 
Analysis  done  for  the  final  decision  on 
Federal  milk  order  consolidation  and 
reform  can  be  obtained  from  AMS  Dairy 
Programs  at  (202)  720-4392;  any  Milk 
Market  Administrator  office;  or  via  the 
Internet  at:  www.ams.usda.gov/dairy/ 

Prior  docimients  in  this  proceeding: 

Notice  of  Hearing:  Issued  April  6, 
2000;  published  April  14,  2000  (65  FR 
20094). 

Tentative  Final  Decision:  Issued 
November  29,  2000;  pubhshed 
December  7,  2000  (65  FR  76832). 

Interim  Final  Rule:  Issued  December 
21,  2000;  published  December  28,  2000 
(65  FR  82832). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  orders 
regulating  the  handling  of  milk  in  the 
Northeast  and  other  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

Interested  parties  may  file  written 
exceptions  to  this  tentative  decision 
with  the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250.  by  the  30th  day  after 
publication  of  this  decision  in  the 
Federal  Register.  Six  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

The  Hearing  Notice  specifically 
invited  interested  persons  to  present 
evidence  concerning  the  probable 
regulatory  and  informational  impact  of 
the  proposals  on  small  businesses.  To 
the  extent  that  this  issue  was  raised,  it 
is  considered  in  the  following  findings 
and  conclusions. 

This  recommended  decision  responds 
to  a  Congressional  mandate  to 
reconsider  the  Class  III  and  Class  IV 
pricing  formulas  included  in  the  final 


rule  for  the  consolidation  and  reform  of 
Federal  milk  orders.  The  mandate  was 
included  in  the  Consolidated 
Appropriations  Act,  2000  (Pub.  L.  106- 
113,  115  Stat.  1501).  The  findings  and 
conclusions  set  forth  below  are  based  on 
the  record  of  a  public  hearing  to 
consider  proposals  submitted  by  the 
industry  to  change  the  pricing  formulas 
in  the  marketing  agreements  and  the 
orders  regulating  the  handling  of  milk  in 
the  Northeast  and  ten  other  marketing 
areas  held  in  Alexandria,  Virginia,  on 
May  8-12,  2000.  Notice  of  such  hearing 
was  issued  on  April  6,  2000  and 
published  on  April  14,  2000  (65  FR 
20094). 

In  addition,  this  recommended 
decision  is  issued  in  response  to 
comments  received  on  the  tentative 
final  decision  (issued  November  29, 
2000;  65  FR  76832)  on  the  above  hearing 
and  is  consistent  with  the  injunction 
issued  by  the  U.S.  District  Court  for  the 
District  of  Ck}limibia  on  January  31, 
2001. 

Brief  Summary  of  Changes  to  Qass  III 
and  IV  Formulas 

As  instructed  by  the  legislation 
requiring  this  proceeding,  the  Class  m 
and  rv  pricing  formulas  and  all  of  the 
elements  of  the  formulas  were  re- 
considered in  developing  the  tentative 
final  decision  and  this  recommended 
decision.  The  changes  made  in  the  Class 
IV  component  formulas  adopted  in 
Federal  order  reform  are  minimal.  The 
product  prices  used  in  the  Class  IV 
formulas  (butterfat  and  nonfat  solids) 
are  unchanged.  The  make  allowances 
for  butter  and  nonfat  dry  milk  are 
increased  slightly,  by  .1  cents  for  butter 
and  .3  cents  for  nonfat  dry  milk.  The 
divisor  used  in  the  butterfat  component 
formula  is  unchanged,  while  the  1.02 
divisor  used  in  the  nonfat  soUds  price 
formula  to  reflect  the  relative  values  and 
yields  of  buttermilk  powder  and  nonfat 
dry  milk  is  eliminated. 

The  Class  lU  component  price 
formulas  follow  the  format  of  the 
formulas  included  in  Federal  order 
reform  and  made  effective  pursuant  to 
the  injunction  granted  by  the  Federal 
District  Court  for  the  District  of 
Columbia.  The  formulas  revert  to  using 
the  same  butterfat  price  calculated  bom 
the  butter  price  as  in  Class  IV,  and  a 
protein  price  formula  that  includes  an 
adjustment  to  represent  the  differential 
value  of  butterfat  used  in  cheese  and 
butterfat  used  in  butter.  In  the  butterfat 
adjustment  to  the  protein  price,  the 
amount  of  butterfat  accounted  for  at  its 
value  in  butter  is  reduced  to  the  same 
amount  as  that  accounted  for  at  its  value 
in  cheese  (90  percent),  and  the  1.28 
multiplier  is  changed  to  1.17.  The  dry 


whey  price,  for  computing  the  other 
soUds  price,  is  unchanged.  The  whey 
powder  make  aUowance  is  increased 
from  the  tentative  final  decision  to 
recognize  the  somewhat  greater  cost  of 
drying  whey  than  of  drying  skim  milk, 
and  the  snubber  on  the  other  solids 
price  is  removed. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Role  of  producer  costs  of  production. 

2.  Commodity  prices  (CME  vs.  NASS). 

3.  Commodity  and  component  price 

issues. 

a.  General  approaches  on  make 
allowances. 

b.  Class  IV  butterfat  and  nonfat  solids 
prices. 

c.  Class  m  butterfat.  protein,  and 
other  nonfat  solids  prices. 

d.  Effects  of  changes  to  Class  m  and 
Class  IV  price  formulas. 

4.  Class  price  relationships. 

5.  Class  I  price  mover. 

6.  Miscellaneous  and  conforming 

changes. 

a.  Advance  Class  I  butterfat  price. 

b.  Classification. 

c.  Distribution  of  butterfat  value  to 
producers. 

d.  Inclusion  of  Class  I  other  source 
butterfat  in  producer  butterfat  price 
computation. 

7.  Re-opening  of  hearing,  issuance  of  a 

final  decision,  or  issuance  of  a 
recommended  decision. 

Sttinmary  of  Changes  to  the  Interim 
Ammdments 

This  recommended  decision  differs 
from  the  tentative  final  decision  in 
several  respects  and  includes 
summaries  of  comments  submitted  on 
each  of  the  issues  within  the  discussion 
of  the  issue.  The  key  changes  that  would 
be  made  to  the  interim  order 
amendments  are  as  follows: 

1.  In  Issue  3c,  changes  are  made  to  the 
formidas  for  calculating  the  protein  and 
other  solids  prices,  and  the  Class  III 
butterfat  price  would  be  the  same  as  that 
calculated  for  Class  IV  on  the  basis  of 
butter. 

2.  In  Issue  3d,  the  changes  made  in 
the  Class  in  component  price  formulas 
would  result  in  different  effects  on  Class 
ni  component,  skim,  and 
hundredweight  prices. 

3.  In  Issue  6b,  the  classification  of 
frozen  cream,  plastic  cream  and 
anhydrous  milkfot  would  be  changed 
back  to  Class  ni. 

4.  In  Issue  6c.  butterfat  values  would 
be  pooled  for  the  purpose  of  calculating 
producer  butterfet  prices  in  the  orders 
in  which  producers  are  not  paid  on  a 
component  basis.  In  orders  under  which 
producers  are  paid  on  a  multiple 
component  basis,  however,  the  producer 
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butterfat  price  would  be  the  same  as  that 
for  butterfat  used  in  Classes  HI  and  IV. 

5.  In  Issue  6d,  the  butterfet  in  other 
source  milk  used  in  Class  I  is  included 
in  calculating  the  producer  butterfat 
price  in  marketwide  pools  that  do  not 
use  multiple  component  pricing,  but ' 
would  continue  to  be  included  in  the 
producer  price  differentia]  calculation 
in  multiple  component  pricing  pools. 

6.  Issue  7  is  changed  to  explain  the 
reasons  for  issuing  a  recommended 
decision  at  this  point  in  this  proceeding, 
instead  of  a  final  decision. 

FindingB  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  th««of: 

1.  Role  of  Producer  Costs  of  Production 

Proposal  29  in  the  hearing  notice 
proposed  that  producers'  costs  of 
production  be  incorporated  into  the 
Class  in  and  Class  FV  pricing  formiUas. 
A  number  of  dairy  farmer  witnesses 
testified  that,  just  as  manufactiuing 
processors  are  assured  that  their  costs  of 
processing  milk  products  will  be 
covered,  dairy  farmers  should  also  have 
some  assurance  that  they  will  be  able  to 
continue  to  operate  their  dairy  farms 
without  losing  money.  Under  the 
ciirrent  system,  according  to  the 
National  Farmers  Union  (NFU)  witness, 
incorporating  a  make  allowance  for 
processors  but  not  for  producers  leaves 
dairy  farmers  to  bear  the  entire  burden 
of  changes  in  supply  and  demand. 

Support  for  using  cost  of  production 
in  the  Class  m  and  IV  pricing  formulas 
was  reiterated  in  the  comments  received 
in  response  to  the  tentative  final 
decision  issued  November  29,  2000.  The 
National  Farmers'  Union  comment 
expressed  disappointment  that  no 
portion  of  the  milk  pricing  formulas  was 
based  on  producer  cost  of  production. 
The  American  Raw  Milk  Producers 
Pricing  Association  suggested  that  the 
USDA  ignored  existing  law  as  written  in 
the  1937  Agricultural  Agreement  Act, 
section  608c(18).  Two  dairy  farmers  also 
mentioned  their  concern  about  the  need 
to  follow  608c(18).  Another  dairy  farmer 
advocated  a  producer-influenced  supply 
control/price  control  system. 

As  explained  in  both  the  proposed 
rule  and  final  decision  under  Federal 
order  reform  and  in  the  tentative  final 
decision  in  this  proceeding,  assuring 
producers  that  their  costs  of  production 
will  be  covered  addresses  only  the  milk 
supply  side  of  the  market  and  ignores 
factors  underlying  demand  or  changes 
in  demand  for  milk  and  milk  products. 
As  noted  by  the  Dairy  Farmers  of 
America  PF A)  witness,  although 


pricing  proposals  incorporating  cost  of 
production  have  been  noticed  and 
reviewed  several  times  in  the  last 
decade  without  success,  if  a  sound 
mechanical  concept  could  be  advanced 
that  overcomes  the  objections  relative  to 
supply  and  demand,  it  should  be 
considered. 

The  proposals  by  NFU  and  National 
Farmers  Organization  (NFO)  that 
advocated  adoption  of  make  allowances 
that  would  be  adjusted  for  changes  in 
indexes  reflecting  dairy  farmers' 
production  costs  are  discussed  under 
Issue  3a,  General  Approaches  on  Make 
Allowances. 

In  this  recommended  decision, 
consideration  has  again  been  given  to 
cost  of  production  proposals.  As  noted 
by  the  NFO  witness,  the  current  pricing 
system  uses  the  interaction  of  supply 
and  demand  for  milk  products  as  an 
indirect  method  of  meeting  the  pricing 
requirements  of  the  Agricultiiral 
Marketing  Agreement  Act  of  1937  (the 
Act)  for  milk.  The  record  of  this 
proceeding  contains  no  new  dairy 
farmer  cost  of  production  data  that 
could  be  used  to  reflect  both  the  supply 
and  demand  sides  of  the  market  for 
dairy  products.  There  is  no  evidence  in 
the  record  that  either  USDA's  Economic 
Research  Service  or  the  CDFA  costs  of 
production  have  ever  been  used  to  price 
milk. 

The  Act  stipulates  that  the  price  of 
feeds,  the  availability  of  feeds,  and  other 
economic  conditions  which  affect 
market  supply  and  demand  for  milk  and 
its  products  be  taken  into  account  in  the 
determination  of  milk  prices.  This 
requirement  currently  is  fulfilled  by  the 
Class  in  and  Class  IV  component  price 
calculations.  If  conditions  increase 
supply  costs,  the  quantity  of  milk 
produced  would  he  reduced  due  to 
lower  profit  margins.  As  the  milk 
supply  declines,  plants  buying 
manufacturing  milk  would  pay  a  higher 
price  to  maintain  an  adequate  supply  of 
milk  to  meet  their  needs.  As  the 
resulting  farm  profit  margins  increase, 
so  should  the  supply  of  milk.  Likewise, 
the  reverse  would  occur  if  economic 
conditions  reduce  supply  costs.  The 
price  of  feed  is  not  directly  included  in 
the  determination  of  the  price  for  milk, 
but  rather  is  one  economic  condition 
which  may  cause  a  situation  in  which 
the  price  of  milk  may  increase  or 
decrease.  A  change  in  feed  prices  may 
not  necessarily  result  in  a  change  in 
milk  prices.  For  instance,  if  the  price  of 
feed  increases  but  the  demand  for 
cheese  declines,  the  milk  price  may  not 
increase  since  milk  plants  would  need 
less  milk  and  therefore  would  not  bid 
the  price  up  in  response  to  lower  milk 
supplies.  Also,  other  economic 


conditions  could  more  than  offset  a 
change  in  feed  prices  and,  thus,  not 
necessitate  a  change  in  milk  prices. 

The  pricing  system  continued  in  this 
decision  will  continue  to  account  for 
changes  in  feed  costs,  feed  supplies  and 
other  economic  conditions,  as  explained 
above.  The  product  price  formulas 
adopted  in  this  rule  should  reflect 
accurately  the  market  values  of  the 
products  made  from  producer  milk  used 
in  manufacturing.  As  supply  costs 
increase  with  a  resulting  decline  in 
production,  commodity  prices  would 
increase  as  a  result  of  manufactiirers 
attempting  to  secure  enough  milk  to 
meet  their  needs.  Such  increases  in 
commodity  prices  would  mean  higher 
prices  for  milk.  The  opposite  would  be 
true  if  supply  costs  were  declining. 
Additionally,  since  Federal  order  prices 
are  minimimi  prices,  handlers  may 
increase  their  pay  prices  in  response  to 
changing  supply/demand  conditions 
even  when  Federal  order  prices  do  not 
increase. 

Additionally,  the  pricing  formulas 
developed  in  this  decision  are 
applicable  to  handlers,  since  handlers 
are  the  regulated  parties  imder  Federal 
milk  order  regulation.  The  formulas  are 
used  to  establish  minimum  prices  for 
milk  used  in  making  particidar  dairy 
products,  not  for  determining  payments 
to  dairy  farmers. 

2.  Commodity  Prices  (CME  vs.  NASS) 

As  adopted  in  the  interim  final  rule  in 
this  proceeding  (published  on  December 
28,  2000  (65  FR  82832)),  commodity 
prices  determined  by  surveys  conducted 
by  USDA's  National  Agricultural 
Statistics  Service  (NASS)  continue  to  be 
used  in  the  component  price  formidas 
that  replaced  the  BFP.  This  decision 
recommends  no  changes  in  the  source  of 
product  price  data. 

Several  proposals  (1,  5, 10  and  19) 
were  considered  during  the  ourent 
proceeding  that  recommended  using 
prices  reported  by  the  Chicago 
Mercantile  Exchange  (CME)  instead  of 
the  NASS  surveys  to  determine 
conmiodity  prices.  Both  the  CME  and 
the  NASS  surveys  were  supported  by 
testimony  at  the  hearing  and  in  briefs. 
The  CME  is  a  cash  market  where 
speculators,  producers,  and  processors 
can  buy  and  sell  products.  It  is  a 
mechanism  for  establishing  prices  on 
which  the  dairy  industry  relies.  Thus,  a 
lot  of  contracts  to  buy  and  sell  dairy 
products  are  based  on  CME  prices.  A 
USDA  witness  testified  that  he  is 
unaware  of  any  other  indices  used  to 
price  cheese  in  the  U.S.  According  to 
several  witnesses,  cheese  and  butter 
processors  generally  base  their  contract 
sales  on  CME  prices. 
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The  NASS  price  survey  gathers  selling 
prices  of  Cheddar  cheese,  Grade  AA 
butter,  nonfat  dry  milk,  and  dry  whey 
from  a  number  of  manufacturers  of  these 
products  nationwide.  At  the  time  the 
proposed  rule  on  Federal  order  reform 
was  published  (January  30,  1998),  the 
NASS  siMvey  included  prices  for 
cheddar  cheese  only.  This  survey  had 
begun  in  March  1997.  In  September 
1998,  before  the  final  decision  was 
published  in  April  1999.  NASS  began 
siuveys  of  Grade  AA  butter  prices,  dry 
whey  prices,  and  nonfat  dry  milk  prices. 
In  developing  these  commodity  surveys, 
input  was  obtained  from  the  dairy 
industry  on  appropriate  types  of 
products,  packaging,  and  package  sizes 
to  be  included  for  the  purpose  of 
obtaining  unbiased  representative 
prices.  A  sale  is  considered  to  occur 
when  a  transaction  is  completed,  the 
product  is  shipped  out,  or  tide  transfer 
occurs.  In  addition,  eJI  prices  are  f.o.b. 
the  processing  plant/storage  center,  with 
the  processor  reporting  total  volume 
sold  and  total  dollars  received  or  price 
per  pound.  NASS  Dairy  Products  Prices 
reports  wholesale  cheddar  cheese  prices 
for  both  500-pound  barrels  and  40- 
poimd  blocks.  USDA  Grade  AA  butter. 
USDA  Extra  Grade  or  USPH  Grade  A 
non-fortified  dry  milk,  and  USDA  Extra 
Grade  edible  non-hygroscopic  dry  whey. 
A  more-detailed  description  of  the 
surveys  can  be  foimd  in  the  final 
decision  of  April  2. 1999  (64  FR  16093). 

The  proponents  of  proposal  1. 
Western  States  Dairy  Producers  Trade 
Association,  et  al.  (WSDPTA).  a  group  of 
several  trade  associations  and 
cooperatives,  proposed  that  the  NASS 
commodity  prices  for  butter,  cheese, 
and  nonfat  dry  milk  that  currently  are 
used  for  computing  the  Federal  order 
component  prices  be  replaced  with 
prices  determined  by  trading  on  the 
CME.  Dry  whey  was  not  included  in  the 
proposal  because  there  is  no  dry  whey 
cash  contract  traded  on  the  CME.  A 
witness  from  WSDPTA  did  not  oppose 
the  collection  and  reporting  of  NASS 
data,  but  expressed  the  opinion  that 
while  it  serves  an  important  function  as 
information,  it  should  not  be  used  to 
establish  prices.  The  proponents 
presented  several  benefits  of  using  the 
CME  over  the  NASS  survey  for 
commodity  prices. 

Proponents  explained  that  by  using 
CME  prices  in  the  formulas,  prices 
would  be  known  immediately  rather 
than  a  week  later  when  the  NASS  prices 
are  published,  reflecting  more  quickly 
the  supply-demand  conditions  for  dairy 
products.  The  one-week  delay  is  caused 
by  the  time  necessary  to  collect  data.  A 
witness  for  National  Farmers 
Oiganization  noted  that  interested 


persons  are  able  to  check  the  CME  value 
of  products  on  a  daily  basis  and  use  the 
reported  prices  as  a  factor  in 
establishing  what  they  will  pay.  or  what 
they  will  be  paid,  for  cheese. 

A  witness  from  WSDPTA  went  on  to 
explain  that  buyers,  sellers,  and 
speculators  trade  the  CME,  trying  to 
obtain  a  price  in  their  favor,  while  the 
price  actually  is  determined  by  supply 
and  demand  forces.  He  described  the 
rules  as  fair  and  the  results  as 
transparent,  with  participants  having  a 
number  of  interests.  The  witness 
continued  by  noting  diat  the  CME  price 
result  is  instant  and  results  cannot  be 
altered.  In  contrast,  he  stated.  NASS 
prices  are  reported  by  sellers  only,  who 
are  not  disinterested  parties.  He  argued 
that  NASS  respondents  can  modify  their 
niunbers  or  file  an  initial  report  after 
calculating  the  price  impact  of  the  latest 
reports. 

The  proponents  also  concluded  that 
the  urging  by  many  hearing  participants 
that  the  NASS  price  series  include 
mandatory  participation  and  be  audited 
proves  that  the  NASS  series  is  not 
reliable  enough  to  be  used  as  a  price- 
discovery  method. 

Finally,  the  witness  from  WSDPTA 
expressed  the  view  that  the  NASS  price 
series  would  feed  on  itself  and  result  in 
price  setting,  not  price  discovery.  He 
continued  by  noting  that  plants  and 
thefr  buyers  will  obtain  prices  one  week 
and  sell  the  commodity  in  the  following 
week  at  a  price  derived  in  large  part 
from  the  price  obtained  in  the  prior 
week.  The  witness  compared  the  NASS 
survey  to  the  CDFA  survey  of  powder 
prices  which,  he  claimed,  results  in  a 
circular  pricing  system  that  is 
mathematically  incapable  of  fully 
reflecting  the  top  of  the  market  price  for 
powder  because  so  little  of  the  survey 
volume  is  priced  off  of  the  spot  market. 
Proponents  expressed  the  belief  that  this 
circularity  causes  prices  to  remain  lower 
than  they  would  without  it  and  that 
prices  would  increase  more  slowly  and 
decrease  more  rapidly  than  would 
prices  on  the  CKffi.  causing  overall 
lower  prices  for  dairy  farmers. 

In  the  comments  filed  on  the  tentative 
final  decision,  the  proponents  of 
changing  from  NASS  to  CME  prices 
commented  only  that  USDA  should 
reconsider  the  use  of  NASS  prices.  A 
partner/manager  of  a  dairy  farm  stated 
that  there  is  little  correlation  between 
the  NASS  and  wholesale  prices,  and 
questioned  the  accuracy  of  NASS  survey 
numbers.  He  also  stated  that  block  and 
barrel  cheese  is  traded  only  between 
manufacturers  and  that  they  therefore 
have  an  influence  on  setting  the  price, 
especially  if  the  (>ercentage  of  the 
product  traded  is  very  low.  He  argued 


that  a  fair  price  would  reflect  retail 
prices  or  at  least  true  wholesale  price, 
not  the  value  of  the  last  pound  of 
product  produced. 

Opponents  of  changing  from  NASS  to 
CME  prices  to  compute  component 
prices  included  International  Dairy 
Foods  Association  (IDFA),  Dairy 
Farmers  of  America  (DFA),  and  National 
Milk  Producers  Federation  (NMPF). 
Witnesses  for  these  parties  argued  that 
the  NASS  survey  includes  pricing  based 
on  a  significantly  larger  volume  of 
product  than  does  the  CME.  In  the  case 
of  the  nonfat  dry  milk  market,  the  table 
of  1999  monthly  Chicago  Mercantile 
Exchange  Cash  Markets  data  from  the 
1999  Annual  Dairy  Market  Statistics 
showed  that  there  were  no  sales 
reported  for  either  extra  grade  or  Grade 
A  in  the  year  1999. 

According  to  a  witness  from  IDFA,  the 
volume  of  cheddar  cheese  in  the  NASS 
survey  is  equal  to  26.4  percent  of  all 
cheddar  cheese  production  in  the  U.S. 
for  the  period  September  1998  through 
February  2000.  During  the  same  period, 
the  CME  voltune  of  cheddar  cheese 
traded  represented  only  1.7  percent  of 
U.S.  cheddar  cheese  production.  The 
witness  stated  that  for  the  same  18- 
month  period,  the  NASS  survey 
volumes  represented  14.4  percent  of  all 
U.S.  butter  production  while  CME 
trading  consisted  of  only  2.6  percent.  He 
also  noted  that  switching  from  the 
NASS  survey  data  to  the  CME  data 
would  result  in  a  change  from  a  very 
broad  to  an  extremely  thin 
representation  of  actual  product 
transactions. 

Op;>onents  to  the  proposal  to  use 
CME  prices  also  pointed  out  that  prices 
at  the  CME  are  Chicago  or  Midwest 
prices  based  on  the  delivery  location 
specification  of  the  contract.  Therefore, 
they  argued,  the  scope  of  the  reported 
prices  for  cheese,  butter,  and  nonfat  dry 
milk  are  not  national.  A  witness  for 
Kraft  noted  that  reliance  on  the  CME 
alone  would  exclude  the  substantial  and 
growing  volume  of  cheese  produced  in 
the  western  United  States  (U.S.), 
particularly  California.  A  witness  for 
Northwest  Dairy  Association  suggested 
that  a  transportation  credit  would  need 
to  be  used  with  CME  prices,  at  least  in 
the  West,  to  reduce  the  value  of  the 
CME  to  a  more  representative  level. 
Opponents  went  on  to  explain  that  since 
the  NASS  survey  contains  data  from 
plants  located  all  over  the  United  States. 
NASS  prices  represent  a  national  scope 
of  the  prices  of  each  of  the  particular 
commodities. 

Several  of  the  comments  filed  in 
response  to  the  tentative  final  decision 
supported  use  of  the  NASS  price  series 
to  determine  product  prices. 
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According  to  the  testimony  in  the 
record  and  a  number  of  the  briefs, 
cheese  and  butter  sellers  and  buyers 
look  to  the  CME  to  identify  the  most 
current  price  levels.  As  a  result,  prices 
move  in  response  to  supply  and  demand 
conditions  in  the  marketplace  as 
reflected  at  the  CME.  Since  the 
transaction  prices  of  commodities  are 
based  off  of  the  CME,  it  is  difficult  to  see 
how  the  NASS  survey  can  cause,  or 
result  in,  circularity.  The  NASS  prices 
reflect  the  CME  prices  with  a  short  lag 
but  are  based  on  a  much  greater  volume, 
enhancing  the  stability  of  the  price 
series.  Continued  use  of  the  NASS  price 
survey  appears  to  be  the  best  method  of 
obtaining  reliable  data  about  conunodity 
prices. 

As  stated  in  the  final  decision  on 
Federal  order  reform,  NASS  data 
traditionally  have  been  collected  via  a 
survey  with  voluntary  participation. 
The  price  information,  like  most  NASS 
data,  has  not  been  audited.  NASS. 
however,  applies  various  statistical 
techniques  and  cross-checking  with 
other  sources  to  provide  the  most 
,  reliable  information  available.  The  issue 
of  mandatory  and  audited  NASS  data 
was  not  within  the  scope  of  the 
rulemaking  and  could  not  be  addressed 
on  the  basis  of  the  hearing  record.  At  the 
time  of  the  hearing  NASS  was  not 
authorized  to  conduct  such  activities. 
but  legislation  has  since  been  passed 
that  authorizes  mandatory  and  verified 
price  reporting. 

3.  Commodity  and  Component  Price 
Issues 

a.  General  Approaches  on  Make 
Allowances 

Changes  to  the  make  allowances  for 
each  of  the  product  formulas  used  in 
calculating  component  prices  were 
proposed  and  discussed  at  length  during 
this  proceeding.  Except  in  the  case  of 
dry  whey,  make  allowances  adopted  in 
the  component  price  formulas  in  this 
decision  are  calculated  using  a  weighted 
average  of  the  most  recent  CDFA  study 
and  the  RBCS  study.  A  marketing  cost 
of  $.0015  per  pound  is  added  to  both  the 
CDFA  costs  and  the  RBCS  costs,  and  the 
CDFA  value  for  return  on  investment  is 
used  to  adjust  the  RBCS  cost.  This  is 
generally  the  same  approach  used  to 
determine  the  appropriate  make 
allowances  imder  Federal  order  reform, 
and  results  in  values  that  differ  little 
from  the  formulas  adopted  at  that  time. 

For  the  calculation  of  the  Class  III 
"other  nonfat  solids"  price,  neither  the 
CDFA  nor  RBCS  studies  included 
information  on  the  cost  of  making  dry 
whey.  The  tentative  final  decision 
determined  that  the  make  allowance  for 


dry  whey  should  remain  the  same  as 
that  for  nonfat  dry  miUc.  However,  the 
results  of  a  survey  done  for  this 
proceeding  under  the  auspices  of  IDFA 
are  being  recommended  in  this  decision 
for  use  in  determining  the  make 
allowance  for  dry  whey. 

A  nimiber  of  the  proposals  considered 
in  this  proceeding  would  change  the 
manufacturing,  or  make,  allowances 
adopted  for  the  pricing  formulas  under 
Federal  order  reform.  There  was 
considerable  testimony  on  the 
appropriate  factors  to  be  considered  in 
establishing  make  allowances,  and 
several  sources  of  data  were  cited  as  the 
most  accurate  to  use  for  such  a  purpose. 

Two  surveys  of  product 
manufacturing  costs  that  were  averaged 
for  use  in  calculating  make  allowances 
under  Federal  order  reform  were  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  study,  which  is 
done  annually  and  includes  nearly  100 
percent  of  dairy  products  manufactured 
in  California,  and  the  Rural  Business 
Cooperative  Service  (RBCS)  study, 
which  is  conducted  annually  by  USDA 
as  an  in-plant  benchmark  study  for 
participating  cooperative  associations. 
These  two  surveys  had  both  been 
updated  since  earlier  versions  had  been 
used  in  determining  the  manufacturing 
allowances  used  in  the  component 
pricing  formulas  adopted  under  Federal 
order  reform.  In  addition,  the  National 
Cheese  Institute  (NQ),  an  affiliate  of 
IDFA,  contracted  with  a  third  party  to 
conduct  a  survey  of  the  costs  of 
manufacturing  cheese  and  whey  powder 
for  use  in  this  proceeding. 

A  witness  for  NMPF  stated  that  make 
allowances  should  reflect  the  costs 
incurred  by  average  plants 
manufacturing  the  particular  dairy 
product  used  in  the  component/Class 
price  formulas:  butter,  nonfat  dry  milk, 
cheese,  and  dry  whey.  The  witness  went 
on  to  explain  that  the  procedure  used  by 
the  Secretary  for  determining  the  make 
allowances  under  Federal  order  reform, 
using  an  average  of  the  CDFA  cost  of 
production  studies  and  the  RBCS  study, 
was  sound  and  that  the  same  procediire 
should  be  used  as  a  result  of  this 
hearing,  using  the  updated  data  from 
both  surveys.  In  calculating  an 
appropriate  make  allowance,  the 
witness  supported  addition  of  a 
marketing  cost  of  $.0015  per  pound  to 
both  the  CDFA  costs  and  the  RBCS 
costs,  as  imder  Federal  order  reform, 
and  the  CDFA  value  for  return  on 
investment  used  to  adjust  the  RBCS 
costs  under  Federal  order  reform.  The 
witness  explained  that  both  of  these 
factors  should  be  included  as  they  are 
legitimate  and  necessary  costs  incurred 
ia  operating  manufacturing  plants. 


The  witness  for  IDFA  supported 
inclusion  of  the  CDFA  cost  studies  in 
the  computation  of  the  make  allowance; 
however,  the  witness  stated  that  the 
appropriate  procedure  for  computing 
the  make  allowance  for  cheese  was  to 
compute  a  weighted  average  of  the 
CDFA  cost  stucUes  and  the  NQ  survey. 
The  witness  explained  that  the  RBCS 
study  does  not  include  all  the  necessary 
costs  that  must  be  recovered  in  the  make 
allowance,  and  that  the  NCI  survey  is 
needed  to  determine  what  the 
additional  cost  values  should  be.  The  . 
costs  that  the  IDFA  witness  pointed 
out — those  which  are  not  included  in 
the  RBCS  survey  but  which  are  included 
in  the  NCI  survey — are  general  plant 
administrative  costs,  such  as  the  plant 
manager's  salary  and  corporate 
overhead;  return  on  investment  or 
camtal  costs;  and  marketing  costs. 

The  IDFA  representative  testified  that 
the  danger  inherent  in  regulated  prices 
is  setting  the  manufacturing  allowance 
at  a  level  too  low  to  assiire  that 
manufacturers  will  be  able  to  recover 
their  costs  of  manufactiu-ing  finished 
products  and  to  have  the  money  needed 
to  invest  in  new  plants.  The  witness 
pointed  out  that  an  inadequate  make 
allowance  would  force  manufactvuers 
either  to  move  to  areas  that  do  not  have 
regulated  pricing  or  go  out  of  business. 
At  the  very  least,  the  witness  explained, 
the  manufacturers  would  not  invest  in 
new  plants  and  equipment,  which  in  the 
long  run  would  cause  a  decline  in  the 
productivity  of  the  dairy  industry.  A 
niimber  of  briefs  filed  on  the  basis  of  the 
hearing  transcript  emphasized  the 
importance  of  covering  all  handlers' 
costs  of  manufricturing,  and  not  just 
average  costs. 

The  IDFA  witness  explained  that  if 
make  allowances  are  estabUshed  at  too 
low  a  level,  proprietary  plants  are 
placed  at  a  competitive  disadvantage 
relative  to  cooperative-owned  plants. 
The  witness  explained  that  since 
cooperatives  do  not  have  to  pay  their 
producers  the  minimum  order  price,  as 
proprietary  plants  are  required  to  do, 
cooperative  plants  can  reduce  the  prices 
paid  to  member  producers  to  make  up 
the  difference  in  cost. 

The  IDFA  witness  explained  further 
that  the  problem  with  a  make  allowance 
established  below  the  amount  needed  to 
cover  plant  costs  occurs  because  the 
plant  sells  the  finished  product  at  the 
same  price  that  is  used  in  the  formula 
for  establishing  the  Tninimnm  price  the 
plant  must  pay  for  the  raw  material 
(milk).  The  manufacturing  allowances 
are  the  only  place  the  plant  has  the 
opportunity  to  cover  its  costs,  and  those 
allowances  are  fixed  in  the  formula  that 
determines  the  raw  material  price. 
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The  witness  for  IDFA  asserted  that 
there  is  very  little  risk  in  setting  a  make 
allowance  too  high.  He  explained  that  if 
the  make  allowance  is  established  at  a 
level  above  plant  costs,  the  additional 
revenue  stream  will  be  corrected 
through  market  forces  by  requiring  the 
plant  operators  to  pay  competitive  over- 
order  premiums  to  milk  suppliers  to 
obtain  an  adequate  supply  of  milk. 

A  witness  for  WSDPTA  explained  that 
the  most  important  part  of  determining 
a  manufacturing  allowance  is  to  pick  a 
method  and  stick  with  that  method.  The 
witness  testified  that  the  appropriate 
method  is  to  use  the  results  of  the  RBCS 
study  with  adjustments  to  include 
factors  for  marketing  costs  and  for 
capital  costs.  The  witness  pointed  out 
that  use  of  the  RBCS  study  is 
appropriate  because  the  study  is 
voluntary  and  represents  the  costs  of 
making  the  particular  commodities,  and 
the  plants  are  geographically  widely 
dispersed.  The  WSDPTA  witness  stated 
that  including  the  residts  of  the  CDFA 
study  in  the  computation  of  the  make 
allowance  for  pricing  Federal  order  milk 
is  inappropriate  since  there  is  no  logical 
reason  for  considering  the 
manufacturing  costs  of  plants  that  do 
not  procure  any  of  the  milk  that  would 
be  priced  using  those  costs. 

Witnesses  testifying  on  behalf  of  NFU 
and  NFO  both  supported  the  concept  of 
variable  make  allowances,  in  which 
changes  in  dairy  farmer  production  cost 
indexes  woiUd  be  used  to  adjust  handler 
make  allowances.  The  NFU  proposal 
would  use  an  average  national  cost  of 
production,  presiunably  as  published  by 
USDA's  Economic  Research  Service, 
and  the  NFO  proposal  would  use  the 
CDFA  milk  production  cost  index.  The 
witnesses  supported  such  an  approach 
as  a  means  of  addressing  the  problem  of 
manufacturers  being  insulated  from 
changes  in  supply  and  demand  by  their 
fixed  make  allowances. 

The  NFU  and  NFO  witnesses 
explained  that  a  fixed  make  allowance, 
as  contained  in  the  ciurent  pricing 
system,  does  not  vary  with  market 
conditions  and  creates  a  situation  in 
which  manufacturers  will  not  respond 
to  market  signals  since  the 
manufactiu«rs  will  receive  a  profit  no 
matter  what  the  supply  and  demand  is 
for  the  finished  products.  The  witnesses 
testified  that  as  long  as  the  make 
allowance  allows  manufacturers  a 
sufficient  return,  the  manufacturers  will 
continue  to  produce  the  finished 
product  even  if  there  is  limited  demand 
for  the  product,  thus  resulting  in  a 
continued  low  price  paid  to  producers 
for  their  milk.  As  a  result,  they  argued, 
producers  are  left  to  bear  the  burden  of 
changes  in  supply  and  demand.  The 


NFO  witness  characterized  a  variable 
make  allowance  tied  to  the  cost  of 
producing  milk  as  a  market-oriented 
system. 

The  NFU  witness  described  the 
California  milk  pricing  system,  in  which 
manufricturers'  production  costs  are 
covered  through  the  make  allowance,  as 
an  example  of  the  problems 
encountered  by  producers  with  the  use 
of  product  price  formulas  incorporating 
n^ke  allowances.  He  testified  that 
CaUfomia  continues  to  produce  a  large 
quantity  of  lower-valued  products 
because  the  pricing  system  makes  the 
manufacturer  immime  to  the  supply  of 
and  demand  for  the  products.  The 
witness  blamed  the  California  make 
allowance  system  for  the  traditionally 
low  milk  prices  in  California  that,  he 
claimed,  result  in  expansion  of  dairy 
herds  to  make  up  for  reduced  cash  flow. 
The  witness  predicted  that  if  the  Federal 
order  system  follows  the  same  pricing 
path,  the  same  production  patterns  as 
witnessed  in  California  would  follow  in 
the  rest  of  the  United  States. 

In  comments  filed  in  response  to  the 
tentative  final  decision,  NFU  stated  that 
producers,  as  well  as  processors,  will 
fail  if  they  don't  attain  their  costs  of 
production.  NFU  also  argued  in  its 
comments  that  under  a  variable  make 
allowance  processors  can  avoid  reduced 
make  allowances  by  increasing  product 
prices. 

The  NFU  comment  overlooks  the  fact 
that  the  make  allowances  included  in 
the  component  price  formulas  do  not 
cover  all  of  the  costs  of  all  processors, 
and  probably  allow  for  greater  costs 
than  are  experienced  by  some 
processors.  In  this  sense,  the  margins 
experienced  by  processors  under 
product  price  formulas  are  variable 
between  plants.  Also,  it  is  likely  that 
processors  share  some  of  their  margin 
with  producers  in  the  form  of  over  order 
prices.  The  degree  to  which  this  sharing 
occurs  certainly  may  vary  with 
producers'  cost/price  situations,  as 
perceived  by  processors.  Although 
increased  product  prices  would  have 
the  effect  of  increasing  manufacturing 
margins,  the  ability  of  processors  to 
increase  prices  while  maintaining  sales 
is  limited  b\  ihe  fact  that  the 
marketplace  in  which  they  sell  their 
products  is  competitive. 

There  would  appear  to  be  no  logical 
or  economic  reason  for  changing  make 
allowances  for  processing  plants 
because  of  a  change  in  the  cost  of 
producing  milk.  If  milk  is  to  clear  the 
market,  plants  must  be  willing  to  accept 
it.  Make  allowances  that  decline  as  a 
result  of  increasing  milk  production 
costs  would  squeeze  plant  margins,  and 
manufacturers  will  have  to  choose 


between  not  receiving  milk,  refusing  to 
receive  pooled  milk,  or  paying  less  than 
order  prices  to  cooperative  associations 
for  milk  used  in  manufactured  products. 
None  of  these  outcomes  would  be  in  the 
best  loDig-term  interests  of  dairy  fanners, 
processors,  or  consumers.  Many  dairy 
farmers,  facing  increased  costs  of 
production,  would  have  to  find 
alternative  outlets  for  their  milk.     ' 
Decisions  on  the  part  of  many 
processors  to  cease  operating,  use  only 
nonpool  milk,  or  buy  milk  below  order 
prices  likely  would  result  in  very 
disorderly  conditions  among  dairy 
farmers  looking  for  outlets  for  their 
milk. 

Most  hearing  participants  agreed  that 
the  make  allowance  should  cover  the 
cost  of  converting  milk  to  a  finished 
manufactured  dairy  product.  However, 
several  participants  disagreed  with  the 
IDFA  contention  that  there  is  very  Uttle 
risk  in  setting  the  make  allowance  too 
high.  They  argued  that  if  the  make 
allowance  is  set  in  excess  of  the  cost  to 
manufacture  finished  products,  the 
additional  revenue  would  be  kept  by  the 
manufacturing  plants  as  higher  profits 
and  not  distributed  to  the  producers 
supplying  milk  to  the  plant.  They 
explained  that  in  many  parts  of  the 
country  there  is  litUe  if  any  competition 
for  the  dairy  fanners'  milk  and  therefore 
no  incentive  for  a  plant  to  pay  above  the 
minimum  Federal  order  price.  These 
plants,  according  to  the  witnesses,  could 
be  expected  to  keep  the  extra  make 
allowance  for  themselves.  Comments 
filed  by  Michigan  Milk  Producers 
Association  continued  to  urge  caution 
against  logic  that  suggests  a  low  risk  of 
setting  make  allowances  too  high.  The 
cooperative  stated  that  not  all  of  its 
2,700  members  might  survive  a  market 
adjustment  period  if  make  allowances 
were  set  too  high,  even  if  theoretically 
greater  premiiuns  might  be  returned  to 
producers. 

Several  witnesses  opposed  the  idea  of 
setting  make  allowances  at  levels  that 
guarantee  plants  a  profit,  or  at  least  a 
retiuD  on  investment,  when  the  dairy 
farmers  supplying  milk  to  the 
manufacturing  plants  have  no  similar 
assurances  for  covering  the  costs  of 
producing  milk.  These  witnesses 
pointed  to  the  Agricultural  Marketing 
Agreement  Act  of  1937,  Sec.  608c(18). 
as  justification  for  setting  a  lower  make 
allowance  for  plants,  resulting  in  higher 
milk  prices  that  would  come  closer  to 
covering  dairy  farmers'  costs  of 
producing  milk.  This  point  of  view  was 
reiterated  in  a  half-dozen  comments 
filed  in  response  to  the  tentative  final 
decision. 

As  supported  by  most  of  the  hearing 
participants,  the  make  allowances 
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incorporated  in  the  component  price 
formulas  under  the  Federal  milk  orders 
should  cover  the  costs  of  most  of  the 
processing  plants  that  receive  milk 
pooled  under  the  orders.  In  part,  this 
approach  is  necessary  because  pooled 
handlers  must  be  able  to  compete  with 
processors  whose  milk  receipts  are  not 
priced  in  regulated  markets.  The 
principal  reason  for  this  approach, 
however,  is  to  assure  that  the  market  is 
cleared  of  reserve  milk  supplies. 

In  comments  on  the  tentative  final 
decision,  EDFA  continued  to  argue  that 
some  legitimate  manufacturing  costs  are 
excluded  from  the  RBCS  survey  and 
attacked  the  data  gathered  as 
"inherently  suspicious  and  unreliable." 
IDEA  also  stated  that  the  survey  is  not 
taken  seriously  by  some  of  its 
participants.  Both  IDFA  and  Leprino 
Foods  Company  argued  in  comments  on 
the  tentative  final  decision  that  adding 
factors  for  costs  excluded  in  the  RBCS 
study  constitutes  a  less  accurate  result 
than  if  those  costs  were  included  in  a 
comprehensive  study.  IDFA  also 
commented  that  the  need  to  allow  for 
changes  in  cost  factors  that  might  occur 
over  time  (such  as  recent  increases  in 
energy  costs)  also  supports  the  need  for 
a  make  allowance  that  is  too  high  rather 
than  one  that  is  too  low. 

Although  the  RBCS  survey  does  not 
include  such  costs  as  general  plant 
administrative  costs,  retxim  on 
investment  or  capital  costs,  and 
marketing  costs,  it  is  a  survey  that  has 
been  done  for  sixteen  years  with  the 
same  fundamental  methodology  and 
with  some  continuity  of  participants. 
Because  the  survey  is  done  for  the 
benefit  of  the  participating  organizations 
(cooperatives)  to  help  them  identify 
their  costs  and  compare  them  with  those 
of  their  peer  group,  there  is  every  reason 
to  believe  that  the  costs  provided  are  as 
accurate  as  possible.  In  addition,  the 
years  of  experience  with  the  survey 
have  enabled  USDA  to  shape  the 
questions  to  obtain  more  accurate 
results. 

When  the  RBCS  survey  results  are 
adjusted  to  include  the  factors  that  were 
mentioned  above  as  not  included  by 
using  the  values  for  those  £actors  from 
the  CDFA  survey,  the  two  surveys'  costs 
are  comparable,  especially  considering 
that  the  RBCS  survey  represents 
manufacturing  plants  with  a  wide 
distribution  around  the  U.S.,  while  the 
CDFA  survey  includes  only  California 
plants.  The  CDFA  survey  is  also  done 
every  year  and  is  done  according  to  a 
published  procedure  manual,  with  the 
costs  being  audited  by  personnel 
employed  by  the  State  for  that  purpose. 
Although  no  CDFA  employee  was 
available  to  respond  to  questions  about 


the  conduct  of  the  survey,  official  notice 
was  taken  of  the  procedure  manual  and 
of  California  publications  associated 
with  manufacturing  cost  data.  In 
addition,  several  witnesses  who  are 
deeply  involved  with  the  California 
dairy  industry  testified  regarding  the 
perceived  reliability  of  the  siuvey 
results. 

The  use  of  manufacturing  plant  data 
bom  California  plants  that  do  not 
prociu«  any  of  the  milk  that  would  be 
priced  using  those  costs  should  not 
cause  concern.  The  costs  of 
manufacturing  dairy  products  may  vary 
slightly  by  region,  but  adoption  of 
representative  make  allowances  in 
product  price  formulas  should  not  fail 
to  use  a  well-documented  study  that 
includes  a  large  amount  of  audited  data, 
such  as  the  CDFA  survey. 

In  contrast  to  the  RBCS  and  CDFA 
surveys,  the  survey  of  cheese  and  whey 
powder  manufactiuing  costs  arranged 
for  by  NCI  was  developed  solely  for  the  - 
piupose  of  establishing  costs  to  be  used 
in  determining  make  allowances  for  this 
proceeding.  The  survey  was  conducted 
by  persons  unfamiliar  with  the  dairy 
industry  among  cheese  processors  who 
would  benefit  from  the  adoption  of 
overgenerous  make  allowances.  No  one 
who  actually  conducted  the  survey  was 
made  available  to  testify,  and  although 
the  IDFA  witness  stated  that  survey 
participants  would  testify  regarding 
their  responses  to  the  survey  later  in  the 
hearing,  none  of  the  participating  firms' 
witnesses  would  respond  to  questions 
about  their  firms'  results. 

Although  less  weight  must  be  given 
the  NCI  siu^rey  than  either  the  RBCS  or 
the  CDFA  surveys  for  the  reasons  stated 
above,  the  NCI  survey's  resulting 
manufacturing  costs  for  cheese  are  not 
considerably  different  bom  a  weighted 
average  of  the  RBCS  and  the  CDFA 
surveys.  In  fact,  although  the  IDFA 
hearing  participants  went  to  great 
lengths  to  discredit  the  RBCS  study  for 
use  in  identifying  an  appropriate  level 
of  manufacturing  costs,  the  hearing 
record  reflects  that  the  NCI  survey  of 
cheese  and  dry  whey  manufactiuing 
costs  used  the  RBCS  1996  sxirvey  results 
to  identify  outliers  (plus  or  minus  10 
percent)  in  the  study  commissioned  by 
NQ. 

In  comments  filed  on  the  tentative 
final  decision,  IDFA  urged  that  USDA 
use  the  NCI  and  CDFA  studies  for  use 
in  determining  make  allowances  for 
cheese  and  whey  powder  rather  than 
using  the  RBCS  and  CDFA  studies.  The 
IDFA  comments  stated  that  the 
characterization  of  the  RBCS  study  as 
neutral  and  not  developed  or 
commissioned  for  use  in  this  proceeding 
was  inaccurate,  as  cooperative 


associations  attending  the  National  Milk 
Producers  Federation  annual  meeting 
were  encouraged  to  participate  in  the 
survey  so  the  results  could  be  used  in 
this  proceeding.  Since  the  RBCS  study 
was  developed  and  has  continued  for 
sixteen  years  for  purposes  other  than 
establishing  make  allowances,  and  the 
methodology  did  not  change  bom  past 
years  for  the  study  used  in  the  hearing, 
it  is  unlikely  that  it  was  designed  for 
any  purpose  other  than  the  one  for 
which  it  was  developed  and  has  been 
used  for  that  period.  If  the  comment  is 
intended  to  raise  concerns  that 
cooperative  associations  generally  fevor 
lower  make  allowances,  it  should  be 
noted  that  only  manufacturing 
cooperatives  were  surveyed.  "Hie  record 
contains  ample  evidence  that  many 
manufacturing  cooperatives  desire  make 
allowances  just  as  generous  as  those 
favored  by  proprietary  manufacturers. 

A  comment  filed  on  behalf  of  the 
Association  of  Dairy  Cooperatives  in  the 
Northeast  (ADCNE),  some  of  which  are 
national  in  scope,  argued  that  use  of  the 
NCI  data  would  demean  the  importance 
of  sworn  first-hand  testimony  that  is 
subject  to  cross-examination. 

As  a  result  of  the  differences  in 
conduct  of  the  three  surveys, 
manufactiu-ing  costs  used  to  determine 
appropriate  make  allowances  for 
Cheddar  cheese,  butter,  and  nonfat  dry 
milk  in  this  proceeding  are  calculated 
primarily  from  a  weighted  average  of  the 
RBCS  and  CDFA  siuveys,  with  a  check 
against  the  NCI  survey  cost  of 
manufacturing  cheddar  cheese.  Since 
the  record  lacks  any  other  data 
regarding  the  cost  of  making  whey 
powder,  the  NQ  survey  results  are  used 
for  the  make  allowance  in  the  other 
solids  formula. 

One  proposal  included  in  the  hearing 
notice  would  have  eliminated  any 
marketing  allowance  bom  the  make 
allowances,  and  a  number  of  witnesses' 
testimony  objected  to  the  inclusion  of 
return  on  investment.  The  American 
Farm  Bureau  witness  questioned  the 
need  for  a  marketing  allowance  since 
producers  already  pay  a  15-cent 
assessment  for  promotion  and  research. 
A  brief  filed  by  the  proponent  of 
eliminating  the  marketing  allowance 
stated  that  the  allowance  appears  to  be 
an  "adjustment"  or  a  "hedge,"  since  it 
is  not  defined  in  the  final  decision  in 
the  Federal  order  reform  process. 

There  was  general  agreement  among 
those  testifying  that  a  marketing 
allowance  should  be  included  in 
manufacturing  costs,  but  no  consensus 
about  the  appropriate  number.  Some  of 
the  costs  covered  by  the  marketing 
allowance  include  maintaining  and 
staffing  warehouses,  supporting  a 
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marketing  and  sales  staff,  and 
transporting  product  to  market,  as  well 
as  accounting  costs  associated  with  the 
sale  of  products.  The  NCI  survey 
identified  a  marketing  cost  of  $.0011  per 
poimd  of  product,  whdle  the  DFA 
witness  stated  that  DFA's  costs  were 
approximately  $.0018.  The  DFA  witness 
testified  that  because  the  costs  included 
in  the  activities  designated  as  marketing 
generally  fall  within  a  common 
department  under  common 
management,  it  is  appropriate  to  apply 
the  same  allowance  to  each  product. 

A  witness  for  Northwest  Dairy 
Association  (NDA),  a  cooperative 
association  in  the  Pacific  Northwest, 
stated  that  NDA's  marketing  costs  are 
$.0026  but  identified  costs  associated 
with  the  aging  of  cheese  as  included  in 
that  number.  Since  the  NASS  siuvey 
price  does  not  include  cheese  intended 
for  aging,  the  marketing  allowance 
certainly  should  not  include  costs  of 
aging  cheese.  The  Associated  Milk 
Producers,  Inc.  (AMPI),  witness  used  a 
$.0024  marketing  allowance  in  the 
calculation  of  AMPI's  proposed  make 
allowance  for  nonfat  dry  milk.  The 
witness  for  Agri-Mark,  Inc.,  a  large 
Northeast  cooperative  association  with 
several  processing  plants,  stated  that 
Agri-Mark's  estimates  of  marketing  costs 
ranged  bom  $.0025  to  $.005  per  pound. 
The  costs  identified  as  those  included 
in  a  marketing  allowance  are  necessarily 
inciirred  in  getting  a  product  to  market 
and  are  not  related  to  the  consumer 
education  and  advertising  activities 
covered  by  the  National  Dairy  Board 
assessment.  Since  the  marketing  cost 
determined  by  NCI  is  the  only  one  of  the 
estimates  included  in  the  hearing  record 
that  is  supported  by  a  survey,  and  it 
varies  bom  the  $.001 5  rate  included  in 
Federal  order  reform  by  only  4  one- 
hundredths  of  a  cent  and  applies  only 
to  cheese  and  dry  whey,  there  seems  to 
be  no  solid  basis  for  making  any  change 
to  the  current  marketing  allowance. 

Some  producer  witnesses  objected  to 
the  inclusion  of  any  allowance  for 
retiun  on  investment  in  manufocturing 
allowances  on  the  basis  that  dairy 
formers  are  assured  of  no  such  return. 
The  CDFA  manufacturing  cost  surveys 
include  allowances  for  depreciation, 
which  is  included  in  the  non-labor 
processing  costs;  and  for  return  on 
investment,  which  represents  the 
opportunity  cost  of  the  processors' 
resoiut:es  invested  in  the  business. 
These  costs  are  supported  by  audited 
data. 

Both  the  marketing  allowance  and 
return  on  investment  factors  should  be 
included  in  the  manufacturing 
allowances  provided  in  the  component 
price  formulas  at  the  rates  supported  by 


the  CDFA  data.  If  processors  are  not 
provided  enough  of  a  manufactiuing 
allowance  to  market  the  product  they 
process,  or  to  earn  any  return  on 
investment,  they  will  not  continue  to 
provide  processing  capacity  for 
producers'  milk.  At  the  same  time,  the 
manufecturing  allowances  incorporated 
in  the  formulas  will  not  provide  enough 
of  an  allowance  to  assure  that  every 
processor,  no  matter  how  inefficient  or 
high-cost,  will  earn  a  profit.  Allowances 
set  at  such  a  level  certainly  could  result 
in  the  situation  warned  of  by  producer 
groups  in  which  processors  manufacture 
greater  volumes  of  product  than  the 
market  demands  because  they  are 
guaranteed  a  profit  on  all  their 
production.  As  a  result,  the  only  way  to 
market  all  of  the  product  would  be  to 
reduce  prices,  with  a  profit  to 
processors  still  locked  in  through  the 
make  allowance,  which  would  result  in 
decreasing  prices  paid  to  producers.  In 
addition,  manufacturers  who  are 
assured  a  profit  on  all  of  their  output 
would  have  a  lesser  incentive  to  make 
a  sufficient  quantity  of  milk  available 
for  fluid  use — a  basic  goal  of  the  Federal 
milk  order  program. 

One  area  addressed  by  several  hearing 
participants  in  testimony  and  in  briefs 
as  appropriate  to  consider  in 
establishing  make  allowances  or  yields 
was  the  loss  of  milk  components  during 
manufactiuing  processes. 

Two  cheese  manufacturers,  IDFA,  and 
Land  O'Lakes  (LOL)  continued  to  argue 
in  their  comments  on  the  tentative  final 
decision  that  make  allowances  should 
be  increased,  or  yields  reduced,  to 
reflect  shrinkage  between  farms  and 
warehouses. 

As  stated  in  the  tentative  final 
decision,  the  orders  have  always 
provided  an  allowance  for  shrinkage 
and  continue  to  do  so,  but  inflating 
costs  of  production  or  reducing  yield 
factors  to  reflect  shrinkage  would  not 
properly  reflect  the  value  of  producers' 
milk  used  in  manufactured  products. 
Processing  costs  determined  by  the 
surveys  described  above,  which 
underlie  the  manufacturing  costs 
incorporated  in  the  pricing  formulas,  are 
expressed  in  cents  per  pound  of  end 
product  manufactured,  not  in  the  cost 
per  hundredweight  of  converting  milk 
to  manufactured  products.  The 
component  pricing  formulas  are  based 
on  the  content  of  those  components  in 
the  finished  products  for  which  a 
manufacturing  cost  per  pound  has  been 
established.  Both  the  CDFA  and  RBCS 
cost  surveys  allocate  all  plant  costs  to 
actual  end  products,  a  process  which 
should  take  shrinkage  into  account. 
Similarly,  the  yield  factors  in  the 
formulas  refer  to  the  amount  of  finished 


product  resulting  from  the  processing  of 
a  given  volume  of  input  or  to  the 
amount  of  component  present  in  the 
finished  product.  Both  of  these  factors 
in  the  pricing  formulas  include 
consideration  of  shrinkage. 

A  comment  filed  by  Lamers  Dairy 
argued  that  using  make  allowances  to 
calculate  Class  III  and  Class  IV  prices 
but  not  Class  I  and  Class  II  prices 
constitutes  unequal  treatment.  The 
comment  disregards  the  fact  that  the 
make  allowances  in  the  Class  HI  and 
Class  IV  price  calculations  are  used  to 
determine  prices  for  milk  used  in  those 
classes,  and  that  the  prices  for  milk  used 
in  Classes  I  and  II  are  based  on  those 
milk  prices.  The  Class  I  and  II  prices  are 
determined  for  the  purpose  of  valuing 
milk  in  uses  that  are  alternatives  to 
manufacturing  uses.  Once  the  Class  III 
and  IV  prices  have  been  established,  the 
Class  I  and  II  prices  can  be  calculated 
using  differentials  from  the  base  prices. 

The  detailed  explanation  of  each 
product's  manufacturing  allowance  is 
included  with  the  description  of  its 
primary  component's  pricing  formula 
later  in  this  decision. 

b.  Class  IV  Butterfat  and  Nonfat  Solids 
Prices 

Butterfat  Price.  This  decision 
continues  to  use  the  NASS  price  for 
Grade  AA  butter  for  calculating  the 
butterfat  price  to  be  used  in  Class  IV  and 
to  change  the  manufacturing  allowance 
in  the  butterfat  price  formula  by  Vio  of 
a  cent  p>er  pound  of  butter  from  the 
allowance  used  under  Federal  order 
reform.  The  .82  divisor  in  the  price 
formula  is  unchanged.  1'he  make 
allowance  change  is  the  same  as  that 
included  in  the  tentative  final  decision, 
and  neither  it  nor  the  other  factors  were 
affected  by  the  injunction.  However,  the 
injunction  resulted  in  the  same  butterfat 
price  formula  being  used  to  value  both 
Class  m  butterfat  and  Class  IV  butterfat. 

Several  proposals  were  heard  that 
would  reduce  butterfat  prices,  either  by 
reducing  the  butter  price  used  in  the 
computation  of  the  butterfat  prices  for 
all  classes  or  by  subtracting  a  fixed 
amount  frt>m  the  butterfat  price 
computed  for  Class  IV.  Proposals  also 
were  made  that  would  change  the  make 
allowance  used  in  calculation  of  the 
butterfat  prices.  There  were  no 
proposals  to  change  the  butterfat  divisor 
of  .82,  although  one  witness 
representing  a  western  cooperative 
association  suggested  that  it  be 
reconsidered  as  he  felt  it  did  not  include 
a  shrinkage  factor. 

Product  Price  (Butter).  Several 
vntnesses  for  proprietary  processor 
proponents  of  the  proposal  to  deduct  six 
cents  from  the  butter  price  before 
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computing  the  butterfat  price  stated  that 
historically  the  value  of  butterfat  in  the 
Federal  milk  orders  has  been  based  on 
the  price  of  Grade  A  butter.  The 
witnesses  explained  that  an  equivalent 
price  determination  had  been  issued  in 
1998  (when  the  CME  discontinued 
trading  Grade  A  butter)  that  nine  cents 
would  be  subtracted  from  the  Grade  AA 
butter  price  for  use  in  calculating 
Federal  order  butterfat  prices.  This 
equivalent  price,  according  to  the 
witnesses,  was  found  to  be  "essential" 
to  the  continued  operation  of  the 
Federal  milk  order  program.  Further, 
they  argued  that  its  adoption  continued 
the  policy  of  basing  butterfat  pricing 
under  the  Federal  milk  orders  on  a 
value  below  that  of  Grade  AA  butter. 

The  witnesses  complained  that  under 
Federal  order  reform  the  butterfat  value 
is  determined  by  using  the  NASS  Grade 
AA  price  of  butter,  which  effectively 
increases  the  butterfat  value  under 
Federal  milk  orders.  According  to 
proponents'  calculations,  the  increase 
does  not  amount  to  a  full  nine  cents  but 
is  tempered  by  the  use  of  the  NASS 
Grade  AA  price,  which  has  averaged 
approximately  three  cents  below  the 
CME  Grade  AA  price,  in  the  butterfat 
pricing  formula.  Therefore,  they  stated, 
the  actual  increase  in  the  butter  price 
used  to  calciilate  butterfat  prices  is 
approximately  six  cents.  According  to 
the  witnesses,  subtraction  of  six  cents 
from  the  NASS  butter  price  would 
return  the  relationship  between  the 
butterfat  value  imder  the  orders  and  the 
selling  price  of  butter  to  the  relationship 
that  existed  prior  to  Federal  order 
reform. 

Several  witnesses  explained  that 
when  handlers  must  pay  for  butterfat  on 
the  basis  of  the  Grade  AA  butter  market 
they  cannot  then  sell  cream  or  finished 
products  at  a  price  that  would  allow 
them  to  recover  their  costs.  They 
testified  that  cream  is  sold  at  a  price  that 
is  termed  a  "multiple"  of  the  butter 
price,  and  that  the  multiples  used  when 
the  butterfat  price  was  calculated  from 
the  Grade  A  butter  price  have  not 
adjusted  to  the  new  pricing  formula 
using  Grade  AA  butter. 

The  DDFA  witness  pointed  out  that  the 
IDFA  proposal  to  subtract  six  cents  from 
the  NASS  Grade  AA  butter  price  would 
apply  not  only  to  the  butterfat  formula 
for  Class  0,  Class  m,  and  Class  IV  but 
would  apply  to  the  advance  butterfat 
formula  used  for  computing  the  Class  I 
butterfat  price.  The  witness  testified  that 
by  applying  the  same  formula  to  all 
classes  of  butterfat  the  current 
relationship  between  the  class  prices 
would  be  maintained.  The  witness 
contended  that  there  is  no  justification 
for  changing  the  relationships  between 


the  class  prices,  particularly  if  the 
adjustment  would  widen  the  class  price 
spreads  or,  in  effect,  increase  the  Class 
I  and  Class  II  differentials. 

Witnesses  for  NMPF  and  several  large 
cooperative  associations  testified  in 
support  of  NMPF's  proposal  to  reduce 
the  calculated  butterfat  price  by  six 
cents,  with  the  reduction  applied  to 
Class  rV  butterfat  only.  Under  this 
proposal,  the  computation  of  the 
butterfat  prices  for  other  classes  would 
not  contain  the  six-cent  adjustment. 
Several  witnesses  representing 
cooperative  associations  that  process 
butter  explained  that  butter 
manufacturers  incur  additional  costs 
when  procuring  cream  used  for 
manufacturing  butter  as  opposed  to  the 
cost  of  converting  producer  milk  to 
butter.  The  witnesses  explained  that 
these  additional  costs  include 
transportation,  additional  handling,  and 
additional  pasteurization.  The  witness 
for  LOL  testified  that  the  additional 
costs  amounted  to  4.57  cents  per  pound 
of  butterfat  for  transportation  and  .4 
cents  per  pound  for  receiving,  storing, 
and  repasteiuization.  A  witness  for 
Agri-Mark  stated  that  Agri-Mark's 
transportation  costs  are  slightly  less 
than  LOL's,  probably  due  to  the 
proximity  of  the  Agri-Mark  plant  to  the 
sources  of  cream,  but  that  the  other 
additional  costs  are  slightly  higher  than 
the  LOL  costs,  at  .5  cents  per  poimd  of 
butterfat. 

The  proponents  of  reducing  the  Class 
IV  butterfat  value  also  referred  to  the 
computation  of  the  California  Class  4a 
butterfat  price,  which  involves  a 
subtraction  of  4.5  cents  per  pound  from 
the  CME  Grade  AA  butter  price  to  adjust 
for  the  costs  of  moving  butter  from  the 
west  coast  to  the  Midwest. 

Those  parties  who  favored  reducing 
the  butter  price  before  using  the 
butterfat  price  formula  to  cadculate  any 
of  the  butterfat  prices  disagreed 
vehemently  widi  the  proposal  to  reduce 
only  the  Class  IV  butterfat  price.  They 
argued  that  such  a  reduction  would 
distort  the  relationship  between  the 
Class  n  and  Class  IV  prices,  resulting  in 
a  greatly-increased  price  for  Class  n 
butterfat  in  relation  to  Class  IV  butterfat. 
Specifically,  the  projected  increase  in 
the  Class  Il-Class  W  butterfat  price 
difference  was  cited  as  6.7  cents  per 
pound  (from  the  ciurent  difference  of  .7 
cents).  These  parties  argued  that 
butterfat  values  would  most 
appropriately  be  reduced  to  the  same 
deacee  in  all  classes. 

■The  price  to  be  used  for  butterfat  in 
Class  III  and  Class  IV  should  be 
computed  by  subtracting  a  make 
allowance  of  .115  dollars  per  pound 
from  the  monthly  average  NASS  Grade 


AA  butter  price  and  dividing  the  result 
by  .82  since  1.2213  pounds  of  butter  can 
be  made  from  1  poimd  of  butterfat.  The 
Class  n  butterfat  price  should  continue 
to  be  the  Class  fV  butterfat  price  plus 
.007  cents,  while  the  Class  I  butterfat 
price  will  be  the  advance  butterfat  price 
plus  the  applicable  Class  I  differential. 

Contrary  to  the  belief  stated  by  some 
witnesses,  the  use  of  the  Grade  AA 
butter  price  for  computing  the  butterfat 
price  under  Federal  order  reform  was 
not  an  "oversight."  Trading  of  Grade  A 
butter  on  the  CME  was  ended  as  of  June 
26, 1998  (not  by  USDA,  as  implied  in 
one  brief,  but  by  the  CME)  because  the 
volume  of  Grade  A  butter  traded  was 
not  great  enough  to  warrant  maintaining 
a  trading  venue.  One  brief  argued  that 
the  Grade  A  butter  price  represents  a 
minimum  price,  and  that  there  is  no 
need  for  concern  that  there  will  not  be 
an  available  market  for  Grade  A  and 
Grade  B  butter.  However,  with  the  end 
of  trading  in  Grade  A  butter  on  the  CME, 
there  is  no  published  (or  any  other 
known)  source  for  obtaining  a  price  for 
Grade  A  butter. 

The  use  of  the  Grade  AA  butter  price 
for  establishing  butterfat  prices  is 
appropriate  since  that  is  die  only  grade 
of  butter  that  has  significant  enough 
trading  volume  to  warrant  a  publicly- 
reported  price.  Grade  AA  butter  prices 
are  the  only  butter  prices  regularly 
available  and  represent  the  vast  majority 
(about  95  percent)  of  the  butter  sold. 
Although  the  "multiples"  of  the  butter 
price  apparently  had  not  adjusted  to  the 
use  of  the  Grade  AA  price  during  the 
first  4  months  of  experience  under  the 
revised  orders  and  probably  should  not 
be  expected  to  adjust  during  the  period 
in  which  this  proceeding  is  imder 
consideration,  the  marketplace  should, 
in  time,  make  the  needed  adjustments. 

Various  witnesses  estimated  that 
Grade  A  and  Grade  B  butter  combined 
make  up  3-7  percent  of  the  butter  in  the 
U.S.  Although  a  witness  noted  that  the 
Minnesota-Wisconsin  (M-W)  price  for 
non-Grade  A  milk  continued  to  be 
surveyed  even  after  the  percentage  of 
milk  ehgible  for  the  survey  had  fallen 
below  a  5  percent  level,  it  was  widely 
recognized  for  some  time  that  a  pricing 
alternative  to  the  M-W  must  be  found 
because  the  M-W  eventually  would  no 
longer  provide  a  representative  price  for 
a  large  volume  of  unregulated  milk. 
Similarly,  with  the  decline  of  Grade  A 
butter  (and  the  unavailability  of  prices 
for  that  product),  the  only  alternative 
available  for  determining  price  is  Grade 
AA  butter.  A  finding  in  the  equivalent 
price  determination  that  a  Grade  A 
butter  price  was  "essential"  to 
continued  operation  of  the  orders 
referred  solely  to  the  fact  that  the  Grade 
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A  price  was  specified  in  all  of  the  orders 
at  that  time,  not  that  the  butterfat  value 
under  Federal  milk  orders  could  never 
be  based  on  any  other  price. 

Making  an  adjustment  to  a  clearly 
valid  price  series  to  approximate  a  price 
series  that  has  been  discontinued  for 
several  years  due  to  insufficient  volume 
for  trading  is  inappropriate.  Comments 
to  the  tentative  final  decision  from  IDFA 
and  Schreiber  Foods  continued  to 
encourage  the  use  of  an  estimate  of  the 
discontinued  Grade  A  price  series  for 
the  current  formulas.  Since  it  has  been 
about  four  years  since  a  publicly-traded 
price  for  Grade  A  butter  has  been 
available,  it  is  impossible  to  determine 
what  the  current  difference  between 
these  prices  would  be  because  there  are 
no  reports  of  the  Grade  A  price 
available.  The  vast  majority  of  butter 
made  and  sold  in  the  U.S.  is  Grade  AA, 
and  that  is  the  appropriate  product  to 
which  to  look  for  a  value  of  butterfat 
used  in  butter. 

The  3-cent  average  difference  between 
the  CME  and  NASS  butter  prices  makes 
up  Va  of  the  4.5-cent  adjustment  made 
by  CDFA  in  calculating  the  value  of 
butterfat  used  in  butter.  An  additional  6 
cents  deducted  from  the  butterfat  price 
calculated  from  the  NASS  price  would 
much  more  than  make  up  the  remaining 
1.5-cent  difference.  Also,  the  4.5-cent 
CDFA  adjustment  is  made  for  the 
purpose  of  reflecting  the  cost  of  moving 
butter  from  California  to  Chicago.  The 
butterfat  price  calculated  imder  the 
Federal  order  program  is  not  intended  to 
apply  to  only  one  state.  The  NASS  price 
is  a  nationwide  survey  and  likely 
includes  a  significant  representation  of 
California  butter  prices.  If  there  are 
additional  costs  involved  in  making 
butter,  they  would  more  appropriately 
be  included  in  the  make  allowance  for 
butter. 

Make  Allowance  (Butter).  The  make 
allowance  factor  in  the  butterfat  price 
formula  should  be  derived  frtim  a 
combination  of  the  manufacturing  costs 
determined  by  CDFA  and  by  RBCS,  as 
they  were  in  the  tentative  final  decision. 
The  CDFA  cost  data  is  divided  into  two 
groups  representing  high  cost  and  low 
cost  butter  plants,  with  the  four  plants 
in  the  high  cost  group  manufacturing, 
on  average,  about  the  same  average 
number  of  pounds  of  butter  as  the  seven 
plants  in  the  RBCS  study.  Use  of  the 
data  for  the  CDFA  high-cost  group  of 
butter  plants  is  more  appropriate  than 
use  of  the  weighted  average  cost  for  all 
of  the  California  plants  because  it  is 
more  likely  that  the  high-cost  plants, 
like  the  plants  in  the  RBCS  survey,  serve 
a  predominately  balancing  function. 
When  the  RBCS  data  is  adjusted  to 
reflect  the  same  packaging  cost,  general 


and  administrative  costs,  and  return  on 
investment  as  the  CDFA  data  for  the 
high  cost  group,  and  a  marketing 
allowance  of  $0.0015  is  added  to  both 
sets  of  data,  the  weighted  average  of  the 
two  data  sets  is  $0,115.  This  butter 
manufacturing  allowance  is  very  close 
to  the  ciurent  allowance  of  SO.l  14  and 
should  continue  to  provide  a 
representative  level  of  the  costs  of 
making  butter  in  plants  that  serve  a 
balancing  function. 

The  increased  costs  of  making  butter, 
not  including  transportation,  cited  by 
the  proponents  of  reducing  the  butterfat 
price  are  expected  to  be  included  in  this 
manufacturing  allowance,  which 
exceeds  the  low  cost  group  in  the  CDFA 
survey  by  3  cents  per  pound.  The  only 
class  of  use  for  which  adjustments  for 
transportation  have  regularly  been 
included  under  Federal  order  regulation 
is  Class  I.  Assuring  that  the  order 
provides  an  allowance  for  moving  milk 
for  use  in  manufactured  products  would 
interfere  with  provisions  designed  to 
assure  an  adequate  supply  of  milk  for 
fluid  use. 

Yield  (Butter).  Although  one  witness 
suggested  that  the  divisor  in  the  butter 
price  formula  that  reflects  the  butterfat 
content  of  butter  be  reconsidered,  he  did 
not  indicate  any  number  more 
appropriate  than  the  .82  divisor  used  in 
the  current  formula.  There  was  no  other 
testimony  in  the  record  questioning  the 
butter  content  factor.  In  fact,  the  only 
data  in  the  record  applicable  to  the  issue 
was  a  CDFA  report  on  butter  and 
powder  yields  at  California  plants  in 
1996  that  was  included  in  an  exhibit. 
This  report  shows  a  1.2213  weighted 
average  butter  yield  (1  poimd  of 
butterfat  results  in  1.2213  pounds  of 
butter),  which  corresponds  to  the  use  of 
the  .82  divisor. 

The  record  does  not  support  adoption 
of  a  Class  IV  butterfat  price  that  is  not 
reflected  directly  in  the  Class  11  butterfat 
price.  There  was  testimony  from  several 
vtritnesses  that  the  current  Class  IV-Class 
n  price  relationship  is  rational  and 
appropriate,  and  an  adjustment  to  the 
Class  IV  butterfat  price  that  is  not 
reflected  in  the  Class  II  butterfat  price 
would  disrupt  the  current  relationship. 
In  addition,  it  would  seem  reasonable 
that  some  of  the  extra  costs  claimed  by 
butter  manufacturers,  such  as 
transportation  costs  for  supplemental 
cream  supplies,  butterfat 
standardization  of  outside  cream 
sources,  and  additional  pasteurization 
would  be  as  applicable  for  Class  n 
manufacturers  of  high-fat  products 
using  surplus  cream  as  for  butter 
makers.  Accordingly,  reduction  of  the 
Class  IV  butterfat  price  only  is  not 
considered  appropriate. 


Class  IV  Nonfat  Solids  Price.  As  in  the 
tentative  final  decision,  this 
recommended  decision  maintains  the 
use  of  the  NASS  survey  price  reported 
for  nonfat  dry  milk  and  increases  the 
make  allowance  for  nonfat  dry  milk 
from  13.7  cents  to  14  cents  per  pound 
of  nonfat  dry  milk.  In  addition,  the 
tentative  final  decision  change  to 
eliminate  the  1.02  divisor  in  the  nonfat 
solids  price  formula  to  reflect  the 
incorporation  of  dry  buttermilk  (with  a 
lower  product  price  and  higher  make 
allowance)  is  continued.  This  decision 
maintains  the  nonfat  solids  price 
formula  continued  under  the  injunction. 

Six  proposals  to  change  some  part  of 
the  nonfat  solids  price  formula  were 
considered  at  the  hearing.  Three  of  the 
proposals  dealt  with  the  manufacturing 
allowance  for  nonfat  dry  milk  (NFDM), 
with  two  of  the  proposals  advocating 
use  of  the  RBCS  survey  results  and  one 
proposal  supporting  an  increase  in  the 
make  allowance.  The  other  three 
proposals  supported  changes  in  the 
yield  factor  of  the  nonfat  solids  price 
formula  that  would  reflect  greater 
powder  yield  from  a  pound  of  nonfat 
solids.  Two  of  the  proposals  to  change 
yield  factors  included  using  CME  NFDM 
prices  instead  of  the  NASS  survey.  As 
discussed  earlier  in  this  decision,  the 
product  prices  used  in  the  component 
pricing  formulas  should  continue  to  be 
obtained  from  the  NASS  survey. 

Product  Price  (Nonfat  dry  milk).  No 
proposals  were  considered  that  would 
have  changed  the  product  price  used  in 
the  nonfat  solids  price  formula,  and  the 
record  contains  no  basis  for  making  any 
change  in  this  formula  factor. 

Mdce  Allowance  (Nonfat  dry  milk).  At 
the  time  the  hearing  notice  was  issued, 
the  most  recent  RBCS  data  were  not 
available,  and  those  costs  were  not 
specified  in  the  proposals.  By  the  time 
the  hearing  was  held,  however,  the 
RBCS  data  had  been  released  and  were 
included  in  the  information  introduced 
at  the  hearing.  NMPF  supported 
continued  use  of  a  weighted  average  of 
the  CDFA  and  the  RBCS  manufacturing 
cost  surveys,  with  inclusion  of  a 
marketing  allowance  and  the  CDFA 
factor  for  return  on  investment.  NMPF 
proposed  that  the  NFDM  make 
allowance  be  $0,140  per  pound. 

South  East  Dairy  Farmers  Association 
also  proposed  that  the  RBCS  survey  be 
used  to  determine  a  make  allowance  for 
NFDM,  but  did  not  propose  that  a 
marketing  allowance  be  included.  The 
necessity  of  including  a  marketing 
allowance  is  discussed  earUer  in  this 
decision. 

Associated  Milk  Producers.  Inc. 
(AMPI),  proposed  that  the  NFDM 
manufacturing  allowance  be  increased 
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from  S0.137  to  $0.1563  per  pound,  a  rate 
based  on  AMPI's  cost  of  maldng  NFDM 
at  its  own  three  plants  in  the  upper 
Midwest  over  a  5-year  period.  The 
AMP!  witness  stated  that  in  addition  to 
a  processing  and  packaging  cost  of 
$0.1254,  the  make  allowance  should 
include  a  marketing  allowance  of 
$0.0024  and  return  on  investment  of 
$0,026.  for  a  total  allowance  of  $0.1538 
per  pound,  modified  from  the  level 
proposed  in  the  hearing  notice.  The 
witness  testified  that  the  three  AMPI 
plants  operate  at  approximately  80 
percent  of  capacity. 

No  comments  were  filed  that 
specifically  addressed  the  adopted  make 
allowance  for  use  in  the  nonfat  solids 
price. 

On  the  basis  of  the  data  and  testimony 
included  in  the  hearing  record,  the 
manufactxuing  cost  level  that  appears  to 
be  most  appropriate  for  use  in  the 
pricing  formula  for  nonfat  solids  is 
$0.14  per  pound.  This  value  is 
calculated  by  using  a  weighted  average 
of  the  RBCS  siuvey  and  the  two  less- 
cost  California  groups  of  plants,  adding 
the  CDFA  General  and  Administrative 
costs  and  Return  on  Investment 
expenses  for  those  two  groups  to  the 
RBCS  numbers,  and  adding  a  $0.0015 
marketing  allowance  to  both  sets  of 
data.  The  basis  for  using  the  two  lower- 
cost  groups  of  California  plants  are  that 
the  mid-cost  group  is  of  a  similar 
average  size  as  the  group  included  in 
the  RBCS  survey,  and  that  the  lowest- 
cost  California  group  has  a  very  similar 
total  cost  to  the  mid-cost  group.  These 
three  groups  of  plants  (the  RBCS  plants 
and  the  two  California  groups)  are 
similar  enough  in  size  and  cost  to 
consider  as  fairly  representative,  and 
should  encompass  those  plants  that 
perform  a  market  balancing  function. 
The  highest-cost  California  group 
should  not  be  included  since  its  average 
cost  is  more  than  ten  cents  per  pound 
of  NFDM  above  the  RBCS  group  or 
either  of  the  other  two  California 
groups. 

The  AMPI  cost  numbers  cannot  be 
included  in  the  weighted  average  since 
the  number  of  pounds  of  NFDM 
associated  with  those  costs  is  not 
available.  When  the  AMPI  marketing 
allowance  and  return  on  investment 
estimates  are  replaced  with  the  more 
moderate  numbers  used  in  the  make 
allowance  calculation,  the  AMPI 
manufacturing  costs  do  not  differ  much 
from  the  other  two  sources.  This  is  true 
despite  the  wide  discrepancy  in  the 
capacity  utilization  percentage  estimates 
for  the  two  data  sets  (80  percent  for  the 
AMPI  plants  versus  less  than  50  percent 
for  the  plants  in  the  RBCS  survey). 
Inclusion  of  the  AMPI  costs  in  the  RBCS 


survey  would  have  included  a  larger 
representation  of  NFDM  manufactiu^d 
outside  California.  However,  the  record 
indicates  that  a  high  percentage  of  the 
NFDM  manufactured  in  the  U.S.  comes 
from  California,  and  the  proportion  of 
cost  data  representing  California  in  the 
manufacturing  allowance  is  reasonable. 

"Yield"  (Nonfat  solids).  The 
elimination  of  the  divisor  of  the  nonfat 
solids  price  formula  adopted  in  the 
tentative  final  decision  and  continued 
in  effect  after  the  injtmction  should  be 
maintained. 

A  considerable  portion  of  the 
testimony  dealing  with  the  nonfat  solids 
pricing  formula  pertained  to  the  1.02 
divisor.  The  divisor  is  not  strictly  a 
yield  factor  but  is  intended  to  reflect  the 
amount  of  nonfat  solids  in  NFDM,  with 
an  adjustment  for  the  small  amoimt  of 
buttermilk  powder  that  is  made  in 
conjunction  with  the  manufactiu^  of 
butter  and  NFDM.  Testimony  by  a 
number  of  witnesses  asserted  that  the 
product  price  minus  the  make 
allowance  should  be  either  multiplied 
by  a  number  greater  than  1  (such  as 
1.02)  or  divided  by  a  niunber  smaller 
than  1  (such  as  .99  or  .975)  to  reflect  the 
fact  that  more  than  1  pound  of  NFDM 
can  be  expected  to  be  manufactured 
from  1  pound  of  nonfat  solids  due  to  the 
moisture  content  of  NFDM. 

Many  of  the  hearing  participants 
supported  the  1.02  divisor,  adopted 
under  Federal  order  reform,  and 
expressed  understanding  of  the 
approach  of  adjusting  the  "yield"  of 
NFDM  to  compensate  for  the  fact  that 
some  of  the  powdered  product  made 
from  Class  fV  milk  is  buttermilk  powder 
(BMP).  Although  1.03  to  1.05  pounds  of 
NFDM  generally  can  be  obtained  per 
pound  of  nonfat  solids,  the  formula  also 
recognizes  a  lower  value  and  higher 
manufactiu-ing  cost  for  BMP. 

Several  witnesses  correctly  assessed 
an  alternate  solution  to  the  dilemma  of 
calculating  a  component  price  from  two 
commodities  with  different  prices  and 
different  make  allowances  as  one 
requiring  addition  of  dry  buttermilk  as 
another  component  price  in  the  Federal 
milk  order  pricing  system.  As  described 
by  at  least  one  witness,  such  an 
undertaking  would  require  adding  dry 
buttermilk  to  the  NASS  price  survey, 
determining  a  separate  make  allowance, 
and  calculating  a  yield  factor.  This 
procedure  would  be  a  burdensome 
undertaking  for  very  little  benefit,  since 
dry  buttermilk  represents  only  about  5 
percent  of  the  dry  products  resulting 
from  the  manufacture  of  butter  and 
nonfat  dry  milk.  The  issue  that  remains 
is  how  best  to  reflect  the  value  of  nonfat 
solids  used  in  both  NFDM  and  BMP  in 
the  same  component  pricing  formula. 


The  IDFA  witness  testified  that  for  the 
19-month  period  beginning  with 
September  1998,  the  central  states'  dry 
buttermilk  price  had  averaged  $0,798 
per  pound,  while  the  central  states' 
"mostly"  price  for  NFDM  averaged 
$1,043.  The  LOL  witness  similarly 
testified  that  the  1999  Northeast 
"mostly"  price  for  NFDM  averaged 
$1.0389,  while  the  BMP  price  was 
$0.7686  per  pound.  On  the  basis  of 
these  numbers,  it  would  appear  that  the 
price  of  BMP  is  roughly  75%  that  of 
NFDM.  However,  comparison  of  BMP 
and  NFDM  prices  for  the  years  of  1996 
through  1999  and  into  2000  reflects  a 
more  complex  relationship  between 
these  prices  than  the  hearing  testimony 
would  indicate.  The  BMP  price  as  a 
percentage  of  the  nonfat  dry  milk  price 
(using  Western  prices)  was  100.9%  in 
1996,  94.5%  in  1997.  88  percent  in 
1998,  and  71%  in  1999.  During  the  first 
third  of  2000,  BMP  prices  generally 
averaged  less  than  70%  of  NFDM  prices. 
As  the  year  2000  progressed,  however, 
the  percentage  increased,  being  at  levels 
up  to  100%  in  late  July  and  remaining 
above  85%  for  the  second  half  of  the 
year  in  all  areas. 

The  witness  representing  Agri-Mark 
stated  that  Agri-Mark  employees 
engaged  in  manufacturing  operations 
had  estimated  that  the  costs  of 
producing  BMP  range  from  1  to  3  cents 
more  per  pound  than  those  of  producing 
NFDM.  Given  that  the  manufactiuing 
costs  estimated  by  the  Agri-Mark 
witness  for  other  products  were 
somewhat  higher  than  those  supported 
by  the  bulk  of  the  hearing  record,  it  is 
reasonable  to  consider  the  extra  cost  of 
manufactiuing  BMP  to  be  generally  not 
more  than  2  cents  in  excess  of  the  cost 
of  manufactiuing  NFDM.  In  addition,  it 
is  difficult  to  justify  increasing  the 
powder  make  allowance  for  all  of  the 
powdered  product  represented  in  the 
make  allowance  since  the  RBCS  witness 
testified  that  manufactiuing  costs  of 
BMP  manufactured  at  the  plants 
included  in  the  RBCS  survey  are 
included  in  the  powder  costs  reported 
by  RBCS. 

Testimony  regarding  actual  )delds  of 
NFDM  and  BMP  were  provided  by  only 
one  witness  representing  a 
manufacturing  plant  operator.  The 
numbers  provided.  wUle  not  complete 
enough  for  an  exact  accounting  of  the 
ultimate  disposition  of  the  plant's 
receipts  of  producer  milk,  indicate 
strongly  that  the  approximate  loss  of 
nonfat  solids  used  in  the  manufacture  of 
NFDM  at  the  specific  plant  was  3 
percent,  with  16  percent  lost  in  the 
manufacture  of  BMP,  for  a  combined 
weighted  average  loss  of  more  than  3.5 
percent  of  nonfat  solids.  In  comparison. 
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data  published  by  the  State  of  California 
showed  a  weighted  average  loss  of 
solids  not  fat  of  2.13  percent  in  the 
manufacture  of  butter  and  powdered 
products. 

The  California  data  indicate  a 
weighted  average  powder  yield  of 
1.0252  pounds  of  NFDM  and  BMP  from 
1  pound  of  nonfat  solids.  One  witness 
discounted  this  data  by  observing  that 
the  "high"  California  yield  was  reported 
as  1.0406,  which  would  represent  a 
higher-than-allowable  moisture  content. 
This  number  may  be  influenced  by  the 
"high"  reported  BMP  yield  of  .0749.     ' 

As  noted  above,  the  general 
impression  conveyed  by  testimony  in 
the  hearing  record,  that  BMP  is  worth 
considerably  less  than  NFDM  and  that 
the  cost  of  processing  it  is  significantly 
greater  than  that  of  processing  NFDM,  is 
misleading.  The  average  BMP  price  over 
the  period  1996-July  2000  is 
approximately  87  percent  of  the  NFDM 
price,  and  the  cost  of  manu&cturing 
BMP  is,  on  the  basis  of  the  information 
available,  no  more  than  2  or  3  cents  in 
excess  of  the  $0.14  recommended  as  the 
NFDM  make  allowance.  These  small 
adjustments  to  the  product  price  and  the 
make  allowance  used  in  the  nonfet 
solids  formula  apply  to  little  more  than 
5  percent  of  powder  manufectured.  It  is 
apparent  from  the  information 
contained  in  the  record  of  this 
proceeding  that  the  1.02  factor,  as  a 
divisor,  is  excessive. 

The  following  information  from  the 
hearing  record  was  used  to  determine  a 
multiplier  or  divisor  for  the  total  nonfrtt 
solids  pricing  formula  that  would  result 
in  a  minimum  price  for  nonfat  solids 
while  incorporating  the  data  and 
testimony  in  the  record  about  the 
manufacture  of  NFDM  and  BMP.  To 
assure  that  the  result  represents  a 
minimum  price,  the  low  or  high  areas  of 
ranges  of  numbers  related  to  the 
manufacture  of  these  two  products  were 
used.  The  CDFA  report  on  butter  and 
powder  yield  in  California  plants  in 
1996  was  used  in  making  some  of  the 
calculations  regarding  this  factor. 

a.  The  price  of  BMP  represents 
roughly  80  percent  of  the  price  of  NFDM 
(80  percent  is  less  than  the  average 
historical  relationship  of  these  prices 
over  the  past  5  years). 

b.  The  cost  of  manufocturing  BMP  is 
not  more  than  2  cents  greater  than  the 
make  allowance  for  manufacturing 
NFDM. 

c.  Using  a  theoretical  yield  of  1.03 
pounds  of  powder  containing  3  percent 
moisture  made  from  milk  containing 
8.62  percent  nonfat  solids  would  result 
in  .054  pounds  of  BMP  and  .976  pounds 
of  NFDM. 


d.  Adjusting  the  theoretical  yield  of 
1.03  pounds  to  the  minimal  yield  of 
1.01  pounds  (the  "low"  yield  in  the 
CDFA  report)  and  prorating  the  BMP 
and  NFDM  to  1.01  pounds  instead  of  to 
1 .03  pounds,  the  amount  of  BMP 
manufactured  from  a  pound  of  nonfat 
solids  used  in  butter/powder  is 
approximately  .053  pounds.  When  the 
NFDM  yield  is  prorated,  the  resulting 
minimum  yield  is  .957  pounds. 

Using  a  NFDM  price  of  $1 .03  per 
pound,  a  make  allowance  of  $0.14  cents 
per  pound  of  NFDM,  and  a  divisor  of  1, 
the  resulting  calculation  is:  $1.03  - 
$0.14  =  $0.89  per  pound  of  nonfat 
solids.  The  same  result  is  achieved 
through  a  more  complicated  calculation 
using  both  product  prices  and  make 
allowances,  as  follows: 


Buttermilk  powder: 

($1.03  X  .80)  -  $0.16  = 
$0,664;  $0,664  x  .053 
•t-  Nonfat  dry  milk: 

$1.03  -  $.014  =  $0.89; 
$0.89  X  .957 


$0.03519 


=       $0.85173 

$0.88692 

(Rounded 

to  $0.89) 


On  the  basis  of  this  analysis,  no 
multiplier  or  divisor  is  necessary  in  this 
formula. 

A  number  of  comments  were  filed  in 
response  to  this  aspect  of  the  tentative 
final  decision,  with  some  supporting  the 
use  of  a  divisor  of  "1,"  two  comments 
suggesting  that  a  divisor  of  1.01  would 
be  more  appropriate  (but  one 
determining  that  such  a  change  would 
not  be  possible  on  the  record  of  this 
proceeding),  and  several  insisting  that 
the  above  analysis  is  flawed  by  use  of 
incorrect  or  inappropriate  data  and  that 
the  divisor  should  be  returned  to  the 
1.02  level  in  effect  before  January  1. 
2001. 

The  IDFA  comments  stated  that,  in 
the  interest  of  establishing  minimum 
pricing,  no  more  than  70  percent  of  the 
NFDM  value  should  be  assumed  for  the 
BMP  price  and  that  3  cents  should  be 
added  to  the  BMP  make  allowance 
instead  of  2.  IDFA  also  indicated  that 
the  formula  should  include  shrinkage. 
NDA  and  LOL  criticized  the  use  of  the 
California  yield  data  in  determining  the 
comparative  yields  of  NFDM  and  BMP, 
both  because  some  of  the  data  reflected 
information  that  included  powder  with 
higher-than-allowable  moisture  and 
because  no  witnesses  who  had 
participated  in  the  survey  were  present 
to  testify  about  it.  LOL  criticized 
USDA's  use  of  Western  prices  rather 
than  the  Northeast  and  Central  prices 
quoted  by  witnesses  who  discussed  the 
relative  values  of  NFDM  and  BMP. 


Comments  filed  by  Agri-Mark 
protested  elimination  of  the  1.02 
divisor,  arguing  that  USDA  relied  on  a 
casual  remark  about  the  difference 
between  the  cost  of  manufacturing  BMP 
and  NFDM  rather  than  on  detailed  cost 
information  as  in  the  other  make 
allowances.  Agri-Mark  also  stated  that 
the  role  of  Class  IV  in  balancing  surplus 
cream  from  Class  I  use  increases  the 
ratio  of  BMP  to  NFDM  over  that 
calculated  from  an  assumption  about 
uses  of  the  nonfat  solids  in  producer 
milk. 

Criticism  of  use  of  the  Western  BMP 
and  NFDM  price  series  to  analyze  the 
relative  values  of  BMP  and  NFDM  in  the 
tentative  final  decision  did  not  consider 
the  fact  that  the  Western  price  (mostly) 
series  is  the  only  one  with  an 
uninterrupted  data  series  for  the  five 
years  considered.  In  addition,  the 
percentage  of  the  NFDM  price 
represented  by  the  BMP  price  for  the 
Western  region  was  lower  during  each 
of  the  years  1996-2000  than  for  the 
Central  region;  and  very  similar,  with 
some  years  averaging  higher  and  some 
lower,  to  the  Northeast  region.  Criticism 
of  the  CDFA  yield  data  ignores  the  fact 
that  the  yield  factors  used  in  the  initial 
analysis  for  the  tentative  final  decision 
adjusted  the  relative  "weighted  average" 
yields  of  BMP  and  NFDM  to  the  "low" 
yield. 

The  hearing  record  contains  enough 
information  on  the  issue  of  the  relative 
weights,  values,  and  costs  of 
manufacturing  NFDM  and  BMP  to 
support  the  conclusion  reached  in  the 
tentative  final  decision  about  the 
appropriate  divisor  in  the  nonfat  solids 
price  formula.  The  .96  divisor 
considered  in  the  proposed  rule  on 
Federal  order  reform  represented  the 
pounds  of  nonfat  solids  in  NFDM  rather 
than  the  yield  of  nonfat  dry  milk  from 
nonfat  solids.  Use  of  the  divisor  of  1 
adopted  in  the  tentative  final  decision 
accounts  for  all  of  the  non&t  solids  used 
in  Class  IV  and  results  in  3-4  cents  less 
per  pound  of  nonfat  solids  (over  a 
NFDM  price  range  of  $.86-$1.10)  than 
the  value  that  would  be  calculated  if  the 
formula  attributed  all  of  the  Class  IV 
skim  value  to  NFDM. 

The  Agri-Mark  comment  emphasized 
that  the  ratio  of  BMP  to  NFDM  milk 
considered  in  the  nonfat  solids  price 
calculation  should  be  calculated  on  the 
basis  of  the  butterfat  content  in  Class  fV 
because  butterfat  surplus  to  Class  I  use 
is  used  in  butter.  The  Agri-Mark 
comment  observed  that  the  butterfat 
percentage  of  milk  used  in  Class  IV  in 
the  Northeast  over  a  3-month  period 
averaged  5.67%. 

Even  if  the  national  average  of 
butterfat  in  Class  IV  (6.4%)  is  used  to 
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tletermine  the  breakdown  between 
nonfat  solids  used  in  BMP  and  nonfat 
solids  used  in  NFDM,  less  than  .8 
poimds  of  nonfat  solids  out  of  the  8.4 
contained  in  a  hiuidredweight  of  Class 
IV  milk  at  6.4%  butterfet  should  be 
attributed  to  use  in  BMP.  In  effect,  the 
price  of  each  of  the  8.4  pounds  would 
be  reduced  by  3-4  cents.  Such  a 
calculation  results  in  25.2-33.6  cents 
per  hundredweight  of  milk  containing 
6.4%  butterfat  to  cover  the  additional 
costs  of  making  .8  poimds  of  BMP  and 
the  lower  value  of  .8  poiuids  of  BMP 
compared  to  the  NFMP  manufacturing 
cost  and  price.  A  3-cent  additional  cost 
per  pound  of  manufactiuiog  .8  poimds 
of  BMP  would  equal  2.4  cents,  and  a  25- 
percent  reduction  of  the  BMP  value 
from  that  of  NFDM  would  equal 
approximately  20  cents.  These 
calculations  would  still  leave  2.8-11.2 
cents  per  hundredweight  to  cover  any 
additional  costs  of  making  and  selling 
BMP  over  those  of  NFDM. 

It  should  be  noted  that  the  additional 
3  cents  per  pound  cost  of  making  BMP 
is  on  the  high  end  of  the  information  in 
the  hearing  record,  and  that  the  25% 
reduction  in  value  of  BMP  compared  to 
NFDM  is  on  the  low  end.  Over  the  past 
5  years,  only  during  the  period  cited  by 
witnesses  testifying  about  the  relative 
values  of  BMP  and  NFDM  and  during 
the  first  4  months  of  2000  has  the  BMP 
price  as  a  percentage  of  the  NFDM  price 
fallen  below  eighty  percent.  In  addition, 
the  preceding  calculations  assiuned  that 
all  of  the  nonfat  soUds  not  used  in 
NFDM  were  used  in  BMP,  whereas 
some  are  used  in  whole  milk  powder, 
which  has  a  higher  value  than  either 
NFDM  or  BMP.  Therefore,  elimination 
of  the  1.02  divisor  is  appropriate. 

c.  Class  ni  Butterfat,  Protein,  and  Other 
Nonfat  Solids  Prices 

In  a  change  from  the  orders 
promulgated  under  the  Federal  order 
reform  process,  the  tentative  final 
decision  calculated  a  Class  ID  butterfat 
price  from  the  value  of  butterfat  in 
cheese  rather  than  using  the  butterfat 
price  calculated  from  the  value  of  butter 
for  both  Classes  III  and  FV.  The  Class  ID 
butterfat  price  in  the  tentative  final 
decision  was  calculated  to  represent  the 
value  of  the  component  in  the  NASS 
cheddar  cheese  price,  as  was  a  revised 
protein  price  formula. 

Before  the  interim  final  rule  became 
effective  on  January  1,  2001,  several 
petitions  were  filed  requesting  the 
Secretary  to  delay  implementation 
because  industry  participants  objected 
to  the  effects  of  the  separate  Class  01 
butterfat  price.  Implementation  could 
not  be  stayed  because  of  the 
Congressional  deadline  on  the 


rulemaking  procediu^,  and  partial 
implementation  was  not  possible 
because  the  interim  final  rule  had  been 
approved  by  producers  in  its  entirety. 
Before  the  separate  Class  III  and  Class  IV 
butterfat  prices  could  become  effective, 
implementation  of  the  separate  butterfat 
prices  was  enjoined  in  the  Federal 
District  Court  for  the  District  of 
Columbia  at  the  urging  of  organizations 
representing  most  of  the  interests  in  the 
dairy  industry.  The  Court's  order 
returned  the  price  formulas  for  the  Class 
ni  components  to  their  earlier  forms, 
with  the  new  make  allowances  and 
cheese  moistiu«  adjustment 
incorporated. 

By  the  end  of  the  comment  period, 
comments  representing  nearly  100 
interested  parties  from  most  segments  of 
the  industry  were  received  that  objected 
to  separating  the  Class  HI  and  Class  FV 
butterfat  prices  and  reducing  the  level  of 
the  protein  price.  The  conunents  urged 
USDA  to  continue  to  calculate  the  Class 
in  butterfat  price  on  the  basis  of  the 
value  of  butterfat  in  butter,  and  return 
to  the  Class  III  price  formula  formats  in 
use  before  effectuation  of  the  interim 
final  rule. 

Several  reasons  were  given  for 
rejecting  the  change  to  Class  III 
component  prices  based  on  the 
contribution  of  butterfat  and  protein  to 
cheese  yield.  Numerous  commenters 
cited  the  negative  effects  of  a  marked 
increase  in  the  cost  of  milk  for  use  in 
high-fat  cheeses  and  the  incentive 
created  for  handlers  to  substitute  lower- 
valued  Class  FV  forms  of  butterfat  for 
use  in  cheese-making.  Others  stressed 
the  difficulties  created  by  the  decision 
in  marketing  cream.  Several 
conunenters  argued  that  the  shift  in 
value  from  protein  to  butterfat  caused 
by  the  decision  did  not  make  sense  in 
light  of  the  importance  of  protein  in 
cheese-making,  and  that  the  reduced 
protein  price  would  send  incorrect 
economic  signals  to  dairy  farmers.  One 
particular  concern  was  the  potential 
significant  reduction  in  the  Class  I  skim 
value  if  the  Class  III  price  at  3.5  percent 
butterfat  became  the  mover  for  the  Class 
I  price. 

Based  on  conunents  received,  this 
decision  reconunends  that  the  Class  ID 
butterfat  price  be  the  same  as  the  Class 
IV  butterfat  price,  calculated  from  the 
value  of  butterfat  in  butter.  In  addition, 
the  portion  of  the  protein  price  formula 
that  adjusts  the  protein  price  to 
accommodate  the  differential  value  of 
butterfat  in  cheese,  as  opposed  to  butter, 
is  incorporated  in  the  formula. 
Technical  corrections  to  the  protein 
price  formula  are  recommended  that 
should  make  the  protein  price  correlate 
somewhat  more  closely  with  the  cheese 


price  than  has  been  the  case  with  the 
earlier  formula. 

The  tentative  final  decision  made 
only  one  modification  to  the 
specifications  of  the  cheese  price, 
ourently  a  weighted  average  of  the 
prices  of  cheese  sold  in  40-pound  blocks 
and  500-pound  barrels  (with  a  3-cent 
addition  to  the  barrel  price).  That 
change,  to  adjust  the  price  of  500-pound 
barrels  to  38  percent  moisture  instead  of 
the  39  percent  moisture  price  currently 
reported  by  NASS,  is  continued  in  this 
decision.  Also  as  in  the  tentative  final 
decision,  this  decision  would  reduce  the 
make  allowance  for  cheese  from  17.02  to 
16.5  cents  per  poimd. 

The  other  nonfat  solids  price  would 
continue  to  be  calculated  by  subtracting 
the  make  allowance  bom  the  NASS- 
reported  price  for  dry  whey  and 
dividing  by  .968.  However,  the  make 
allowance  is  increased  from  13.7  cents 
(14  cents  in  the  tentative  final  decision) 
to  15.9  cents  per  pound  of  dry  whey. 

Class  HI  Product  Price  (Cheese). 
Several  proposeds  included  in  the 
hearing  notice  would,  if  adopted,  have 
changed  the  NASS  cheese  price  used  in 
the  Class  III  pricing  formulas.  One 
proposal  would  limit  the  cheese  prices 
included  to  40-pound  blocks  reported 
by  the  CME,  while  another  woidd  add 
640-pound  blocks  to  the  prices  surveyed 
by  NASS  for  inclusion  in  the  cheddar 
cheese  price.  A  third  proposal  would 
replace  the  current  3-cent  price 
adjustment  between  500-pound  barrel 
prices  and  40-pound  block  prices  to  a 
value  that  reflects  the  actual  differential 
industry  cost  of  making  40-pound 
blocks  over  500-pound  barrels.  Still 
another  proposal  would  adjust  40- 
pound  block  cheese  prices  for  moisture, 
as  500-poiuid  barrel  prices  are  adjusted. 

As  discussed  above  in  Issue  2,  CME 
commodity  prices  should  not  be  used  as 
the  basis  for  calculating  component 
prices.  Eliminating  500-pound  barrels, 
which  represent  approximately  two- 
thirds  of  the  cheese  represented  in  the 
NASS  survey,  from  calculation  of  the 
market  value  of  cheddar  cheese  would 
reduce  greatly  the  degree  to  which  the 
current  product  prices  represent  U.S. 
cheddar  cheese  prices.  The  record  of 
this  hearing  provides  no  support  for 
relying  solely  on  prices  for  40-pound 
blocks  to  identify  a  market  price  of 
cheddar  cheese. 

Several  parties  testified  that  the  NASS 
weighted  average  cheese  price  should 
include  the  value  of  640-pound  block 
cheese  in  the  cheese  price  computation. 
They  contended  that  such  inclusion 
would  improve  the  reUability  of  the 
average  cheese  price  by  adding  a 
substantial  quantity  of  cheese  to  the 
price  stirvey.  Witnesses'  estimates  of  the 
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percentage  of  U.S.  cheddar  cheese 
production  represented  by  640-pound 
blocks  ranged  from  20  to  27  percent. 
Witnesses  testified  that  the  increased 
volume  would  better  reflect  the  true 
value  of  cheese  and  additionally  would 
reduce  the  potential  for  price  distorting 
manipulation  by  individual  handlers. 
In  comments  filed  on  the  tentative 
final  decision,  IDFA  stated  that  USDA 
had  erred  by  excluding  640-pound 
blocks.  IDFA  reiterated  the  argument 
that  640-pound  blocks  represent  as 
much  as  27  percent  of  total  cheddar 
cheese  production.  Furthermore,  the 
comment  noted  that  past  data-collection 
problems  are  irrelevant  because  "all 
participation  in  NASS  surveys  regarding 
data  used  to  calculate  federal  order 
minirm'T"  prices  is  now  mandatory." 
IDFA  concluded  that  the  argiunent  that 
640-poimd  blocks  should  not  be  used 
due  to  their  being  made  on  a  custom 
basis  to  customers'  specifications  is  not 
valid  because  adjustments  can  be  made, 
as  they  are  for  moisture  in  barrel  cheese. 
Opponents  to  inclusion  of  the  640's  in 
the  cheese  price  computation  explained 
that  the  vast  majority  of  640's  are  made 
on  a  custom  basis  to  customers' 
specifications  and  therefore  are  not 
sufficiently  imiform  to  have  a  standard 
identity.  One  witness  noted  that  much 
of  the  commerce  in  640's  is  made  on  a 
long-term  contractual  basis  and  as  such 
would  rarely  be  reflective  of  changing 
market  conditions. 

ADCNE's  conunents  on  the  tentative 
final  decision  reiterated  USDA's 
position,  stating  that  "the  market  in  640- 
poimd  blocks  of  cheddar  cheese  does 
not  involve  sufficient  buyers  and  sellers 
in  arms-lei\gth  transactions  to  provide 
good  data  to  establish  the  Class  III  price 
for  producer  milk  in  all  federal  milk 
orders." 

As  stated  in  the  tentative  final 
decision,  standardized  pricing  cannot  be 
developed  without  a  standard  identity 
for  the  product,  which  640-poxmd 
blocks  lack.  In  addition,  there  appears  to 
be  an  insufficient  volume  of  640-poimd 
block  cheese  transactions  to  warrant 
inclusion.  At  the  beginning  of  the  NASS 
survey,  price  data  for  640-pound  blocks 
was  collected  but  was  discontinued  due 
to  lack  of  voliune  and  too  few 
participants  to  allow  disclosure  of  data. 
Even  earlier  (1995-96),  the  former 
National  Cheese  Exchange  attempted  to 
include  trading  in  640-pound  blocks  but 
discontinued  doing  so  because  of  lack  of 
interest.  Testimony  frt)m  witnesses 
representing  organizations  that 
manufactiue  cheese  in  640-pound 
blocks,  and  who  favored  inclusion  of 
such  product  in  the  NASS  siuvey,  stated 
that  the  640-pound  blocks  manufactured 
by  their  organizations  are  used 


internally,  making  that  cheese  ineligible 
for  inclusion.  Therefore,  even  thou^ 
price  reporting  is  now  mandatory,  640- 
pound  blocks  of  cheese  do  not  meet  the 
criteria  necessary  for  the  prices  of  these 
products  to  be  eligible  for  inclusion  in 
the  NASS  siuvey. 

Elimination  or  reduction  to  one  cent 
of  the  three-cent  adjustment  that  is 
added  to  the  barrel  price  for  computing 
the  weighted  average  cheese  price  was 
advocated  in  testimony  at  the  hearing, 
comments  contained  in  post-hearing 
briefs,  and  comments  responding  to  the 
tentative  final  decision.  The  witnesses 
argued  that  since  the  barrel  cheese  price 
is  adjusted  to  39  percent  moisture  and 
block  cheese  is  approximately  38 
percent  moisture,  at  least  2  cents  of  the 
observed  difference  in  price  between  40- 
pound  blocks  and  500-pound  barrels  is 
due  to  moisture  and  has  nothing  to  do 
with  actual  differences  in  costs.  In  fact, 
they  argued  that  there  is  no  difference 
in  packaging  costs  between  block  and 
barrel  cheese. 

The  witness  for  DFA,  a  cooperative 
that  manufactures  cheese  packaged  in 
both  40-pound  blocks  and  500-pound 
barrels,  testified  that  three  cents  is  an 
acceptable  and  reasonable  spread 
between  blocks  and  barrels  and  that 
there  is  no  compelling  reason  to  change 
the  three-cent  addition  to  the  barrel 
price.  The  witness  for  LOL  testified  that 
the  three  cents  is  an  appropriate 
difference  between  blocks  and  barrels 
and  that  adding  three  cents  to  the  barrel 
price  when  computing  the  weighted 
cheese  price  is  an  appropriate 
adjustment.  DFA  and  ADCNE  argued,  in 
a  brief  filed  on  behalf  of  both  parties, 
that  the  record  supports  a  conclusion 
that  the  3-cent  adjustment  of  the  barrel 
price  is  attributable  to  volume  utility 
and  cost  differences  in  packaging  and 
handling. 

The  National  Cheese  Institute,  which 
proposed  reducing  or  eliminating  the  3- 
cent  adjustment,  argued  that  the 
adjustment  should  include  only  the 
actual  cost  differences  involved  in 
manufacturing  and  packaging  the  two 
sizes  of  cheese.  Although  a  number  of 
witnesses  representing  cheese 
manufacturers  testified  in  favor  of 
reducing  or  eliminating  the  adjustment, 
including  one  whose  employer  makes 
both  sizes  of  cheddar,  none  of  them 
addressed  the  actual  cost  differences  of 
packaging  and  manufacturing  40-pound 
blocks  and  500-pound  barrels.  Instead, 
the  only  testimony  that  was  offered 
involved  attributing  a  2-cent  difference 
to  the  moisture-adjusted  value  of  the 
two  sizes  of  cheese  packages.  In 
comments  responding  to  the  tentative 
final  decision,  ADCNE  argued  that  the 
3-cent  adjustment  is  representative  of 


the  historical  difference  in  market  value 
between  barrel  cheese  and  block  cheese 
after  adjustments  for  moisture. 

If  the  difference  between  the  block 
and  barrel  prices  were  due  to  the 
difference  in  moisture,  the  difference 
between  the  prices  should  widen  as  the 
cheese  price  increases  since  the 
moisture  adjustment  is  based  on  the 
price  and  moisture  of  the  cheese.  An 
analysis  of  historical  cheese  prices 
indicates  that  the  difference  between  the 
block  cheese  and  barrel  cheese  prices 
does  not  change  with  changes  in  price 
level.  In  fact,  three  of  the  largest 
differences  between  the  block  and  barrel 
prices  occurred  at  approximately  the  40- 
month  NASS  weighted  average  monthly 
prices. 

In  comments  filed  by  Leprino  Foods 
Company  (Leprino)  on  the  tentative 
final  decision,  Leprino  argued  that 
comparisons  of  the  block  and  barrel 
cheese  prices  frt>m  May  1995  through 
December  1999  are  not  valid  because  of 
artificial  market  distortions.  Leprino 
stated  that  valid  relative  price  data  is 
available  only  for  calendar  year  2000. 
during  which  the  average  spread  is  1.54 
cents.  Leprino  continued,  in  its 
comment,  that  the  price  spread  between 
blocks  and  barrels  does  not  move  in 
lock-step  because  it  is  affected  by  many 
factors,  and  will  continue  to  be  driven 
by  current  market  forces. 

The  record  contains  no  basis  for 
concluding  that  the  actual  cost  of 
manufactiiring  and  packaging  the  two 
sizes  of  cheese  is  not  the  historical  3- 
cent  price  spread.  In  fact,  during  the 
period  September  1998  through  June 
2000  the  difference  between  the  block 
and  barrel  prices  has  been  4.4  cents  per 
pound.  The  record  of  this  proceeding 
supports  maintaining  the  3-cent 
addition  to  the  barrel  cheese  price. 

An  expert  witness,  and  several  other 
witnesses,  testified  that  the  moisture 
content  of  the  cheese  used  for 
determining  the  NASS  cheese  prices 
and  the  moisture  content  used  in  the 
Van  Slyke  cheese  yield  formula  used  for 
computing  the  "yield"  coefficients  in 
the  protein  formula  should  be  the  same. 
The  witnesses  explained  that  failure  to 
align  the  formula  and  the  moisture 
content  represented  by  the  cheese  price 
survey  would  result  in  overstating  or 
understating  the  formula  coefficients. 

The  expert  witness  explained  that  the 
barrel  cheese  price  is  reported  at  39 
percent  moisture  after  being  adjusted 
bom  the  actual  moisture,  while  the 
block  cheese  price  is  reported  at  an 
unknown  moisture  level.  The  only 
testimony  dealing  with  the  actual 
moisture  level  of  block  cheese  indicates 
that  it  averages  about  38  percent. 
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The  coefficients  originally  used  for 
detennining  the  Class  III  protein  price 
and  the  Class  III  butterfat  price  and  used 
in  the  formulas  in  this  decision  were 
derived  from  using  the  Van  Slyke 
cheese  yield  formula  at  38  percent 
moisture.  Therefore,  it  is  appropriate  to 
use  cheese  prices  that  reflect  cheese 
containing  38  percent  moisture.  The 
ciurent  practice  of  using  the  40-poimd 
block  cheese  price  imadjusted  for 
moisture  and  the  500-lb  barrel  price 
adjusted  for  moistiue  should  be 
continued,  but  with  the  barrel  price 
adjusted  to  38  percent  moistiu^  instead 
of  39. 

In  several  comments  on  the  tentative 
final  decision,  commenters  stated  that 
the  38-percent  moisture  adjustment  to 
the  barrel  price  requires  an  adjustment 
to  1  cent  and  not  3  cents  for  the  price 
spread  between  500-pound  barrels  and 
40-pound  blocks.  Other  interested 
persons  filed  comments  supporting  both 
adjustments.  DFA  argued  in  its 
comment  that  eliminating  either 
adjustment  should  result  in  use  of  only 
40-pound  block  cheese  prices. 

The  hearing  record  provides  no  basis 
for  altering  the  composition  of  cheese 
prices  surveyed  for  use  in  the  Class  in 
pricing  formulas  or  for  changing  the 
calculation  of  the  NASS  weighted 
average  cheese  price,  other  than  the 
moisture  adjustment  to  38  percent  for 
500-poimd  barrels. 

Several  witnesses  testified  that  types 
of  cheeses  other  than  cheddar  should  be 
included  in  the  NASS  price  survey  as  a 
more  comprehensive  basis  for 
identifying  a  cheese  price,  although 
such  a  proposal  was  not  included  in  the 
hearing  notice.  The  cheddar  cheese 
included  in  the  NASS  survey  meets 
certain  standard  criteria  that  makes 
prices  for  the  reported  cheese  sales 
comparable.  If  the  survey  included  other 
descriptions  of  cheddar  and  other  types 
of  cheese,  such  as  mozzarella,  it  would 
not  be  possible  to  consider  the  reported 
price  as  representative  of  the  value  of 
any  particular  product.  Further,  the 
manufacturing  costs  surveyed  are,  to  a 
great  extent,  limited  to  the  costs  of 
processing  cheddar  cheese. 

Class  III  Make  Allowance  (Cheese). 
Several  proposals  to  adjust  the 
manufacturing  allowance  for  cheese 
were  included  in  the  hearing  notice  and 
considered  at  the  hearing.  The  NMPF 
witness  testified  that  the  organization 
had  determined  that  the  most 
appropriate  cheese  make  allowance 
would  be  a  weighted  average  of  the 
updated  RBCS  and  CDFA  surveys,  with 
addition  of  a  marketing  allowance. 
Thus,  the  NMPF  supported  adoption  of 
a  cheese  make  allowance  of  S0.1536  per 
poimd  of  cheese.  Several  witnesses 


representing  cooperative  associations 
supported  the  NMPF  $0.1536  proposal 
but  also  would  have  included  a  cost 
factor  for  return  on  investment.  One 
witness  testified  that  the  make 
allowance  should  be  based  on  data  from 
actual  plant  operations  through  the 
surveys  conducted  by  RBCS  and  CDFA 
and  testimony  from  individual  plant 
operators;  that  it  should  include 
Cahfomia  data,  as  California  plants 
represent  a  large  proportion  of  cheese 
manufacture;  and  that  it  should  be 
generous  enough  to  assure  adequate 
plant  capacity  for  continued 
manufactiire  of  cheese. 

The  witness  representing  NCI  testified 
that  the  cheese  make  allowance  should 
be  no  less  that  $0.1687,  the  weighted 
average  of  the  NCI-sponsored  and  CDFA 
surveys  with  the  addition  of  a  marketing 
cost  of  $0.0011.  He  stated  that  such  an 
allowance  would  represent  the 
production  of  24  cheese  plants  and  53% 
of  U.S.  cheese.  Several  cheese 
manufacturer  representatives  supported 
use  of  the  NCI-supported  make 
allowance,  stressing  the  importance  of 
adoption  of  an  allowance  that  covers  all 
of  the  costs  of  manufacturing  cheese. 

A  witness  representing  Fanners 
Union  and  the  American  Farm  Bureau 
witness  both  supported  adoption  of  a 
make  allowance  of  $0.1521,  as  a 
weighted  average  of  RBCS  and  CDFA 
data;  and  a  witness  for  National  Farmers 
Organization  supported  a  make 
allowance  of  $0,141  composed  of  the 
RBCS  cost  with  the  addition  of  a 
marketing  allowance  and  return  on 
investment. 

Although  ADCNE,  in  its  comments  on 
the  tentative  final  decision,  supported 
the  use  of  California  data  as  compiled 
and  audited  by  a  state  agency,  ADCNE 
disagreed  with  Inclusion  in  the  cheese 
make  allowance  of  the  CDFA  "general 
and  administrative  expense"  item, 
which  added  1.9  cents  per  pound  to  the 
make  allowance.  ADCNE  described  this 
allowance  as  "generous,  to  say  the 
least,"  as  it  represents  $2-$3.5  million 
for  the  newest,  largest,  and  most 
efficient  cheese  plants,  and  stated  a 
preference  for  having  some  basis  in 
testimony  before  building  that  sort  of 
expense  level  into  plant  costs  at  the 
expense  of  minimum  producer  prices. 

The  general  and  administrative 
expense  was  one  of  the  cost  factors 
included  in  the  CDFA  weighted  average 
cost  study,  but  not  in  the  RBCS  study. 
Therefore,  it  must  be  added  to  the  RBCS 
data  to  make  the  two  cost  studies 
comparable. 

The  make  allowance  used  for 
computing  the  Class  III  protein  and 
butterfat  prices,  $.165,  was  determined 
by  combining  the  CDFA  plant  survey 


with  the  RBCS  survey.  As  was  pointed 
out  by  several  witnesses  at  the  hearing, 
several  cost  factors  that  are  necessary  to 
maintain  the  viability  of  processing 
plants  are  not  represented  in  one  or  both 
of  the  RBCS  and  the  CDFA  studies. 
These  cost  factors  include  marketing 
costs,  return  on  investment,  and  general 
and  administrative  expenses.  A 
discussion  of  these  expenses  is  included 
earlier  in  this  decision.  Neither  the 
CDFA  nor  the  RBCS  survey  included  a 
marketing  cost,  so  the  $0.0015 
marketing  allowance  was  added  to  both 
studies.  In  addition,  the  CDFA  return  on 
investment  cost  of  $0.0103  and  the 
general  and  administrative  expense  of 
$0.0190,  both  of  which  were  included  in 
the  CDFA  weighted  average  cost,  were 
added  to  the  RBCS  study,  which 
included  neither  factor.  The  resulting 
adjusted  costs  for  each  survey  are 
$0.1708  for  CDFA  and  $0.15996  for 
RBCS.  A  weighted  average  of  the  two 
studies  was  computed  using  the 
respective  adjusted  make  allowances 
and  the  pounds  of  cheese  reported  in 
each  study — 466,396,548  for  the  CDFA 
study  and  633,142,812  for  the  RBCS 
study — to  arrive  at  the  Class  ID  price 
make  allowance  of  $0,165. 

In  a  comment  filed  in  response  to  the 
tentative  final  decision,  NFU  stated  that 
the  reduction  in  the  cheese  make 
allowance  should  have  been  greater 
than  $.0052,  but  that  the  cooperative 
could  support  an  increased  make 
allowance  if  it  were  tied  to  producer 
cost  of  production  and  market  price 
through  implementation  of  a  variable 
make  allowance.  The  $.165  make 
allowance  is  based  on  actual  costs 
discovered  by  two  surveys,  the  conduct 
of  which  were  open  to  review  in  the 
hearing  record,  and  is  very  close  to  the 
results  of  another  that  was  conducted  in 
a  somewhat  less  accessible  maimer. 
There  is  no  basis  in  the  record  for 
adopting  a  lower  make  allowance  and, 
as  discussed  earlier,  no  acceptable 
rationale  for  implementing  variable 
make  allowances. 

Class  III  Butterfat  Price.  As  discussed 
in  the  introductory  portion  of  the  Class 
III  price  section  of  this  decision,  above, 
the  Class  III  butterfat  price  adopted  in 
the  tentative  final  decision  was  changed 
by  a  coiul  injunction  to  be  the  same  as 
the  Class  IV  butterfat  price.  Based  on 
evaluation  of  that  decision  and  the 
comments  received,  this  decision 
recommends  that  the  butterfat  prices  for 
all  classes  of  use  be  based  on  the  value 
of  butterfat  in  butter.  The  order  will 
refer  to  both  the  Class  III  and  Class  IV 
butterfat  prices  as  "the  butterfat  price," 
as  it  did  previously. 

The  tentative  final  decision  was  based 
on  the  observation  that  market 
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distortions  occur  due  to  using  the  Class 
rV  butterfat  price  calculated  from  the 
value  of  butterfat  in  butter  to  also 
represent  the  value  of  butterfat  in  cheese 
(Class  in),  and  trying  to  incorporate  the 
difference  in  value  in  the  protein  price. 
Analysis  shows  that  there  is  very  little 
relationship  between  the  cheese  price 
and  either  the  current  butterfat  price  or 
the  current  protein  price. 

As  a  result,  instances  have  occurred 
when  the  protein  price  declines  while, 
at  the  same  time,  Uie  cheese  price  is 
increasing.  This  outcome  is  contrary  to 
the  concept  of  pricing  components  on 
the  basis  of  the  value  of  the  products  in 
which  they  are  used.  The  same  inverse 
price  scenario  has  affected  the  butterfat 
price,  with  occurrences  in  which  the 
Class  III  butterfat  price  increases 
because  the  butter  price  has  increased 
while  the  cheese  market  has  been 
declining. 

Although  reflection  of  the  value  of  a 
manufactured  product  in  the  prices  for 
the  milk  components  that  are 
instnunental  in  the  yield  of  that  product 
would  require  that  the  Class  III  protein 
and  butterfat  prices  be  tied  more 
directly  to  their  value  in  cheese  than  the 
result  obtained  from  the  Federal  order 
reform  price  formulas,  that  outcome 
caimot  be  accomplished  on  the  basis  of 
this  hearing  record.  However,  any 
distortion  between  the  Class  III  butterfat 
and  protein  prices  and  the  cheese  price 
should  be  ameliorated  partially  by  the 
following  changes  recommended  in  the 
protein  formula. 

Protein  price.  The  tentative  final 
decision  on  the  hearing  record  for  this 
proceeding  derived  formulas  for 
calculating  a  Class  III  butterfat  price  and 
a  protein  price  that  considered  only  the 
contribution  of  each  of  those 
components  to  cheese  yield  and 
resulted  in  a  100  percent  correlation 
with  the  cheese  market.  Therefore,  the 
individual  factors  in  the  portion  of  the 
earlier  protein  price  formula  that 
adjusted  the  contribution  of  protein  to 
cheese  yield  to  account  for  differences 
in  value  between  butterfet  used  in 
cheese  and  in  butter  and  accounted  for 
much  debate  in  the  hearing  record  were 
not  considered  in  any  detail. 

The  protein  price  formula  resulting 
bom  the  tentative  final  decision  took 
the  following  form: 

(NASS  weighted  average  cheese 
price — .165)  X  1.405.  This  formula 
eliminated  the  following  butterfat 
adjustment  portion  of  the  earlier  protein 
price  formula: 

+  {((NASS  weighted  average  cheese 
price— .165)  X  1.5821— (the  butterfat 
price]}  X  1.28 


This  butterfat  adjustment  portion  of 
the  formula  represents  the  difference 
between  the  value  of  butterfet  used  in 
cheese  and  the  value  of  butterfat  used  in 
butter.  The  butterfat  adjustment  portion 
became  uimecessary  when  the  Class  III 
butterfat  price  was  calculated  from  the 
value  of  butterfat  in  cheese  in  the 
tentative  final  decision. 

Reconsideration  of  the  protein 
formula  in  Ught  of  the  determination 
that  there  should  be  only  one  butterfat 
price  for  Class  III  and  Class  IV  results  in 
the  following  recommended  protein 
price  formula: 

[(NASS  weighted  average  cheese  price — 
.165)  X  1.405]  +  ({[(NASS  weighted 
average  cheese  price — .165)  x 
1.582]— [the  butterfat  price  x  .9]}  x 
1.17). 
Leprino,  in  response  to  the  tentative 
final  decision,  urged  that  the  1.405 
factor  used  to  reflect  the  yield  effect  of 
one  pound  of  protein  in  milk  be  reduced 
to  1.367  because  the  1.405  factor 
assumes  that  true  protein  contains  more 
casein  (83.3%)  than  is  supported  by 
testimony  in  the  record  (82.2— «2.4%). 

The  hearing  record  contains  much 
discussion  of  the  derivation  of  the  1.32 
cheese  yield  factor  per  pound  of  crude 
protein  used  to  determine  the  1.405 
cheese  yield  factor  per  pound  of  true 
protein.  Two  explanations  of  the  factor 
were  advanced.  The  first  involved 
assumption  of  75  percent  casein 
retention,  90  percent  butterfat  retention, 
and  38  percent  moisture  content  in  the 
cheese.  Holding  butterfat  and  moistiu« 
constant  and  changing  the  protein 
content  by  .1  results  in  a  .1318  (rounded 
to  .132)  poimd  change  in  the  cheese 
yield,  or  a  one  percent  change  in  protein 
results  in  a  1.32  pound  change  in  cheese 
yield.  The  second  method  assumes  78 
percent  casein  retention,  90  percent 
butterfat  retention,  and  a  38  percent 
moisture  content  in  the  cheese.  In  this 
second  method  the  cheese  yield  is 
computed  using  a  3.2  percent  protein 
and  zero  butterfat.  The  resulting  cheese 
yield  is  divided  by  3.2  to  arrive  at  1.316 
pounds  of  cheese  per  pound  of  protein. 
The  1.316  was  rounded  to  1.32.  Given 
these  particular  assumptions,  both 
methods  resulted  in  the  same  answer — 
1.32.  A  witness  for  National  All  Jersey 
testified  that  the  second  method  is  the 
appropriate  procedure  and  was  the  one 
used  to  compute  the  1.32  yield  factor  in 
past  Federal  order  protein  price 
decisions.  However,  if  78  percent  is  a 
more  appropriate  factor  to  use  as  the 
appropriate  value  for  casein  retention, 
then  the  first  method  yields  a  1.37  yield 
foctor.  The  1.32  factor  was  used  in  the 
protein  price  formula  in  the  Federal 
order  reform  proposed  rule  and  in  the 


five  Upper  Midwest  markets  beginning 
in  January  1996  to  compute  the  protein 
price  prior  to  Federal  order  reform.  The 
1.32  yield  factor  generally  has  been 
accepted  as  an  appropriate  factor  to  use 
for  computing  a  protein  price. 

When  the  final  decision  on  Federal 
order  reform  was  issued,  the  protein 
price  computation  was  changed  to 
compute  the  protein  price  on  the  basis 
of  true  protein  rather  than  crude 
protein,  which  had  been  the  basis  for 
protein  price  computations  in  the  past. 
As  in  determining  the  1.32  factor, 
certain  assumptions  were  made  to  arrive 
at  the  current  1.405  yield  factor.  The 
1.405  foctor  was  computed  based  on  the 
assumption  that  milk  testing  3.3  percent 
crude  protein  has  an  equivalent  true 
protein  test  of  3.1  percent.  The 
relationship  between  crude  protein  and 
true  protein  was  based  on  the  results  of 
laboratory  testing  of  producer  milk  for 
both  crude  and  true  protein.  The 
resulting  percentage  chailge  in  protein  is 
106.4516  (3.3/3.1).  which  was  then      , 
multiplied  by  1.32  to  arrive  at  1.405.  In 
addition,  use  of  the  1.405  yield  factor 
when  pricing  true  protein  results  in  a 
protein  value  equivalent  to  use  of  the 
1.32  factor  in  pricing  crude  protein. 
Regardless  of  which  procedure  is 
used,  assumptions  must  be  made  with 
regard  to  the  various  factors  used  in  the 
formulas.  These  assumptions  directly 
affect  the  outcome  of  the  factors  used  in 
the  protein  formula  and  the  resulting 
protein  price  and  value.  Since  use  of  the 
1.405  factor  results  in  an  equivalent 
protein  value  to  use  of  the  1.32 — and 
there  was  no  testimony  or  comments 
filed  that  the  1.32  factor  was  not 
appropriate — there  is  no  reason  to 
change  the  1.405  cheese  yield  factor  in 
this  decision. 

Leprino  argued  that  the  appropriate 
casein  recovery  should  be  82.3  percent 
which,  when  using  the  second 
procedure  above  with  a  2.99  true 
protein  level,  would  result  in  a  factor  of 
1.388.  However,  the  majority  (^/s)  of  the 
difference  between  1.405  and  the  1.367 
factor  advocated  by  Leprino  accounts 
for  shrinkage  between  the  farm  and  the 
cheese  vat.  The  issue  of  including 
shrinkage  as  an  additional  make 
allowance  or  yield  factor  in  the 
calculation  of  component  prices  has 
been  discussed  earlier  in  this  decision 
and  determined  to  be  inappropriate. 
Eliminating  shrinkage  from  the  1.367 
protein  factor  results  in  a  factor  close  to 
the  1.405.  In  fact,  using  the  second 
procedure  above  and  a  82.95  casein 
recovery,  which  an  expert  witness 
testified  is  equivalent  to  the  78  percent 
casein  recovery  used  for  crude  protein, 
and  a  true  protein  test  of  3  percent, 
which  is  equivalent  to  the  3.2  percent 
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used  in  the  second  procedure,  the 
protein  factor  would  be  1.3997,  not 
significantly  less  than  the  1.405. 
Testimony  from  other  parties  stated  that 
the  1.405  is  appropriate  and  should  be 
continued. 

Based  on  the  hearing  record, 
comments  filed  in  response  to  the 
hearing  and  tentative  final  decision,  and 
the  above  analysis,  there  is  no 
justification  for  reducing  the  1 .405 
cheese  yield  factor. 

Since  all  of  the  butterfat  used  in  Class 
ni  is  to  be  priced  on  the  basis  of  its 
value  in  butter,  an  adjustment  must  be 
made  to  account  for  the  difference  in 
butterfat  values  between  cheese  and 
butter.  The  butterfat  adjustment  portion 
of  the  protein  price  formula  is  the 
method  chosen  for  making  that 
adjustment.  The  first  part  of  the 
butterfat  adjustment  portion  of  the 
protein  price  formula  calculates  the 
value  of  butterfat  in  Cheddar  cheese 
using  the  Van  Slyke  formula,  assuming 
a  90  percent  recovery  of  butterfat  in  the 
finished  cheese.  The  resulting  cheese 
yield  factor  attributable  to  butterfat  is  a 
multiplier  of  1.582.  Testimony  in  the 
hearing  record  and  comments  on  the 
tentative  final  decision  urged  adoption 
of  different  multipliers  in  the  butterfat 
adjustment  portion  of  the  protein  price 
formula  that  represents  the  effects  of 
butterfat  on  cheese  yield.  Suggestions  to 
increase  the  butterfat  recovery  factor  of 
1.582  (to  1.6  or  1.617)  were  made  by 
DFA;  Select,  Elite,  et  al.;  and  National 
All-Jersey,  Inc.  These  commenters  relied 
on  hearing  testimony  that  butterfat 
recovery  in  cheddar  cheese  generally 
ranges  between  90  and  93  percent, 
although  Kraft  testified  that  their 
butterfat  recovery  is  lower.  The 
commenters  favored  use  of  a  factor  that 
reflected  91  or  92  percent  fiit  recovery 
because  that  level  of  recovery  is 
common.  In  a  comment  filed  by 
Leprino,  the  cheese  manufacturer  urged 
that  the  1.582  factor  not  be  increased,  as 
any  increase  would  exacerbate  the 
overvaluation  of  whey  fat  in  the  current 
formula  and  because  the  90  percent 
recovery  factor  reflects  results  from 
many  cheese  vats  installed  prior  to  the 
late  1980's. 

Even  though  many  cheese  makers 
may  be  able  to  achieve  a  higher  fat 
retention  in  cheese,  use  of  the  1.582 
factor  representing  90  percent  fat 
recovery  in  cheese  continues  to  be 
appropriate.  As  a  result  of  the  90 
percent  level,  butterfat  in  cheese  is  not 
overvalued,  and  those  cheese  makers 
who  fail  to  recover  more  than  90  percent 
of  the  fat  will  not  suffer  a  competitive 
disadvantage.  The  preponderance  of  the 
record  indicates  that  most  cheese 


manufacturers  should  be  able  to  obtain 
a  90  percent  butterfat  recovery. 

In  testimony  at  the  hearing  and 
comments  filed  on  the  tentative  final 
decision  the  issue  was  raised  of  whether 
the  butterfat  adjustment  portion  of  the 
protein  price  formula  in  which  the 
value  of  butterfat  in  butter  is  subtracted 
from  the  value  of  butterfat  in  cheese  is 
based  on  equivalent  amounts  of 
butterfat.  The  1.582  factor  represents  90 
percent  recovery  in  cheese  of  one  pound 
of  butterfat  used  in  its  manufactiue, 
while  the  butterfat  price  represents  the 
value  of  one  pound  of  butterfat  used  to 
make  butter.  Clearly,  subtracting  the 
value  of  a  pound  of  butterfat  in  butter 
from  the  value  of  .9  pounds  of  butterfat 
in  cheese  reduces  the  actual  value  of 
butterfat  used  in  cheese.  Therefore,  the 
value  of  butterfat  used  in  butter  should 
be  reduced  by  10  percent  in  this 
calculation. 

Testimony  at  the  hearing  and  analysis 
of  the  relationship  between  the  current 
cheese,  butterfat,  and  protein  prices 
revealed  that  the  current  Class  m 
pricing  formulas  cause  inequities  in 
producer  payments  based  on  the 
relationship  between  producers' 
butterfat  and  protein  tests.  The 
inequities  were  attributed  to  the  use  of 
the  1.28  factor  used  in  the  portion  of  the 
protein  price  formula  that  is  designed  to 
incorporate  the  butterfat  value  of  milk 
used  in  cheese  that  is  not  already 
accounted  for  by  the  Class  III  and  IV 
butterfat  price.  Such  a  factor  is 
necessary  to  reflect  the  fact  that  there  is 
more  than  one  pound  of  butterfat  in 
cheese  for  every  pound  of  protein. 

The  record  supports  a  conclusion  that 
when  the  price  of  butter  increases,  the 
price  paid  for  milk  used  in  cheese  and 
for  milk  delivered  by  producers  will 
decline  if  the  milk  has  a  fat  to  protein 
ratio  of  less  than  1.28,  and  decline  at  a 
more  rapid  rate  than  that  at  which  the 
butter  price  increases.  According  to  the 
record  and  ntunerous  comments  filed, 
most  milk  delivered  by  producers  has  a 
fat-to-protein  ratio  less  than  1.28. 

In  a  number  of  the  comments  filed  in 
response  to  the  tentative  final  decision, 
commenters  argued  that  this  factor 
should  be  reduced — to  1.22, 1.19,  or 
1.17 — to  better  reflect  the  fat-to-protein 
ratio  in  producer  milk.  The  factor, 
which  originally  appeared  in  a  comment 
filed  early  in  the  Federal  order  reform 
process  as  1.20,  was  calculated  by 
dividing  1.582  by  1.32.  When  the 
change  was  made  from  crude  protein  to 
true  protein,  1.20  was  multiplied  by 
1.0645  to  reflect  that  change,  becoming 
1.28.  The  recommended  factor  of  1.17  in 
the  protein  price  formula  represents  a 
minimum  value  for  the  ratio  of  butterbt 
to  true  protein  in  producer  milk.  Its  use 


assures  that  the  value  adjustment  for 
butterfat  in  butter  to  butterfat  in  cheese 
included  in  the  protein  price  formula 
accounts  for  the  full  amount  of  butterfat 
in  producer  milk. 

The  Alliance  of  Western  Milk 
Producers  argued  in  a  comments  filed  in 
response  to  the  tentative  final  decision 
that  the  Class  III  component  price 
formulas  adopted  in  that  decision 
would  lead  to  disorderly  marketing  and 
provide  an  incentive  for  processors  to 
seek  alternative  sources  of  butterfat, 
resulting  in  negative  effects  on  producer 
income.  The  Alliance  favored  a  return  to 
the  Federal  order  reform  Class  III 
component  price  formulas,  but 
suggested  that  a  snubber  to  prevent  the 
butterfat  value  adjustment  to  the  protein 
price  from  becoming  negative  would 
mitigate  the  potential  for  undervaluing 
protein  under  the  formula. 

Although  the  protein  formula 
recommended  in  this  decision  would 
still  allow  the  butterfat  value  adjustment 
to  have  a  negative  effect  on  the  protein 
price,  use  of  the  .9  multiplier  in  the 
butter  portion  of  the  butterfat  value 
adjustment  and  reduction  of  the  1.28 
multiplier  to  1.17  should  reduce  the 
magnitude  of  that  effect. 

Class  in— Other  Nonfat  Solids  price 
(Dry  Whey).  This  decision  continues  to 
calculate  the  price  of  the  nonfat  solids 
other  than  protein  in  milk  used  to  make 
cheese  by  subtracting  a  manufacturing 
allowance  from  the  NASS  dry  whey 
price  and  dividing  the  result  by  the 
content  of  these  "other  nonfat  solids"  in 
dry  whey.  No  change  is  made  or  was 
proposed  in  the  dry  whey  product  price 
or  divisor  in  the  formula.  The 
manufacturing  allowance  for  dry  whey 
is  increased  from  the  14  cents  per 
pound  adopted  in  the  tentative  final 
decision  to  15.9  cents  per  poimd  of  dry 
whey  to  reflect  a  higher  cost  of  dr)ang 
whey  than  of  drying  nonfat  dry  milk. 
This  decision  is  also  changed  from  the 
tentative  final  decision  to  remove  the 
snubber  in  the  other  solids  formula  that 
would  prevent  the  other  solids  price 
from  falling  below  zero. 

The  heanng  included  several 
proposals  that  would  change  the  dry 
whey  or  other  solids  price  formula  by 
changing  the  make  allowance.  Although 
the  hearing  notice  included  a  proposal 
to  use  the  CME  average  dry  whey  price, 
the  proponent  withdrew  support  for  the 
proposal  when  it  became  apparent  that 
the  CME  has  no  cash  exchange  market 
for  dry  whey.  The  NASS  survey  that 
currently  is  being  used  to  identify 
commodity  prices  has  included  price 
data  on  dry  whey  since  September  1998. 
There  were  no  proposals  to  change  the 
0.968  )rield  factor  in  the  other  soUds 
price  formula.  The  0.968  factor  reflects 
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the  solids  content  of  dry  whey,  given  a 
3.2  percent  moisture  content. 

Make  Allowance  (Dry  Whey).  Since 
the  most  recent  CDFA  and  RBCS  cost 
surveys  did  not  include  costs  for  drying 
whey,  there  is  no  information  from 
those  two  studies  to  use  for  computing 
the  dry  whey  make  allowance.  A 
witness  from  NMPF  suggested  using  the 
nonfat  dry  milk  manufacturing  cost 
allowance  for  dry  whey  since  both 
products  involve  similar  processing 
equipment  and  then  adding  $0.01  per 
pound  to  reflect  the  additional  energy 
and  higher  equipment  costs  incurred  in 
drying  whey.  Since  the  make  allowance 
for  nonfat  diy  milk  adopted  under  the 
tentative  final  decision  is  $0,140,  this 
procedure  would  result  in  a  dry  whey 
make  allowance  of  $0. 1 50. 

DFA  proposed  a  dry  whey  make 
allowance  of  $0.1478  per  pound  based 
on  costs  at  its  plant  at  Smithfield,  Utah. 
The  plant  is  a  cheddar  block  plant 
ruiuiing  throughout  the  year  that 
condenses  and  dries  whey  from  the 
cheese  manufactiued  in  this  Smithfield 
plant  only.  The  DFA  costs  include  both 
direct  and  indirect  costs,  and  return  on 
investment  and  marketing  cost  data. 

A  witness  from  WSDPTA  testified 
that  thero  is  no  reason  to  change  the 
other  solids  price  computation  from  the 
ciurent  formula,  and  that  it  is  a 
necessary  component  of  the  cheese 
pricing  formula.  He  noted  that  the  use 
of  dry  whey  as  a  conunodity  is  correct 
and  ihat  the  0.968  factor  in  the  pricing 
formula  reflects  96.8  pounds  of  solids  in 
100  poimds  of  dry  whey. 

Most  witnesses  who  testified  about 
the  cost  of  drying  whey  expressed  the 
belief  that  drying  whey  costs  more  than 
drying  nonfat  diy  milk.  Two  cooperative 
association  witnesses  testified  that  their 
organizations  have  determined  that  the 
returns  from  whey  powder  with  the 
current  make  allowance  would  not 
cover  the  costs  associated  with  building 
and  operating  whey  powder  plants. 

IDEA  presented  the  results  of  the 
survey,  discussed  earlier  in  this 
decision,  contracted  for  by  NCI.  The 
IDFA  witness  testified  that  the  survey 
showed  a  dry  whey  manufactiuring  cost 
of  at  least  $0.1592.  The  IDFA  witness 
testified  that  using  the  nonfat  dry  milk 
make  allowance  significantly 
tmderstates  the  manufactiuing  cost  of 
dry  whey  due  to  the  relatively  higher 
percentage  of  water  in  liquid  whey 
compared  to  skim  milk  and  the 
additional  crystallization  process 
required. 

A  witness  representing  Leprino 
testified  on  the  differences  in  the 
manufacturing  processes  for  dry  whey 
and  nonfat  dry  milk  that  result  in  higher 
costs  to  produce  whey  powder.  The 


witness  concluded  that  the  cost  of 
making  dry  whey  is  $0.02559  above  the 
cost  of  drying  nonfat  dry  milk. 

The  brief  submitted  by  Leprino 
argued  that  the  additional  costs  of 
processing  whey  powder  over  those  of 
processing  nonfat  dry  milk  should 
include  additional  staffing,  cleaning, 
and  maintenance  associated  with  the 
additional  equipment  for  whey  product. 

A  witness  from  Kraft  agreed  that  the 
dry  whey  manufacturing  costs  are  about 
2.6  cents  per  pound  greater  than  the 
nonfat  dry  milk  manufacturing  costs. 
Although  Kraft  described  its  Tulare 
plant  as  large  and  efficient,  it  also 
represents  a  recent  capital  investment, 
meaning  that  depreciation  costs  are 
likely  higher  than  average. 

Comments  on  the  dry  whey  make 
allowance  portion  of  the  tentative  final 
decision  generally  followed  the  lines  of 
the  testimony  in  the  hearing  record. 
WSDPTA  favored  maintaining  the  14- 
cent  make  allowance  adopted  in  the 
tentative  final  decision,  and  ADCNE/ 
DFA  supported  not  using  the  NCI 
survey  on  the  manufacturing  cost  of  dry 
whey.  IDFA,  Leprino,  and  Northwest 
Dairy  Association  advocated  adoption  of 
a  dry  whey  make  allowance  of  at  least 
15.92  cents  per  pound,  the  level 
determined  in  the  NCI  survey.  These 
comments  cited  testimony  in  the  record 
that  the  cost  of  drying  whey  is  as  much 
as  2.6  cents  greater  than  that  of  drying 
skim  milk,  a  calculation  that  would 
result  in  a  make  allowance  of  16.6  cents. 
Kraft  favored  adding  a  value  reflecting 
the  reduced  value  of  butterfat  in  whey 
to  the  whey  make  allowance  and 
increasing  the  make  allowance  by  at 
least  2  cents. 

Since  information  regarding  the  costs 
of  drying  whey  was  not  available  frt>m 
the  sources  used  for  determining  the 
other  make  allowances  in  product  price 
formulas,  the  tentative  final  decision 
determined  that  the  dry  whey  make 
allowance  should  remain  the  same  as 
that  for  nonfat  dry  milk.  However,  that 
determination  should  be  changed  to 
reflect  testimony  and  other  evidence  in 
the  hearing  record  that  the  cost  of 
drying  whey  is  greater  than  that  of 
drying  nonfat  dry  milk. 

The  other  solids  price  will  be 
computed  by  subtracting  the  make 
allowance  of  $0,159  from  the  NASS 
weighted  average  dry  whey  price  and 
dividing  the  result  by  .968.  The 
difiierential  costs  of  manufacturing  whey 
powder,  bom  one  source,  over  those  of 
nonfat  dry  milk,  from  others,  do  not 
provide  close  enough  agreement  with 
the  NCI-sponsored  survey  to  use  them 
with  any  confidence.  Neither  of  the 
witnesses  who  testified  that  the  extra 
costs  of  drying  whey  are  2.6  cents 


greater  than  the  costs  of  drying  nonfat 
dry  milk  testified  about  the  total  costs 
of  either  operation. 

In  lieu  of  other  studies  and  direct 
evidence  of  the  total  cost  of  drying 
whey,  the  NCI-commissioned  study 
results,  rounded  to  the  nearest  1/10 
cent,  should  be  used  for  determining  the 
make  allowance. 

Snubber/Other  Solids  Price.  The 
tentative  final  decision  snubbed  the 
other  solids  price  at  zero.  Thus,  if  the 
NASS  dry  whey  price  minus  the  make 
allowance  resulted  in  a  negative 
number,  the  other  solids  price  would 
become  zero.  Michigan  Milk  Producers 
Association  supported  the  inclusion  of 
such  a  "snubber"  concept  for  the  whey 
price  in  a  brief,  citing  testimony  in 
which  the  DFA  witness  referred  to  the 
difficulty  of  explaining  to  producers  a 
negative  component  price.  Snubbing  the 
other  solids  price  to  zero  would  have 
prevented  it  from  negatively  affecting 
the  value  of  other  Class  III  components 
or  having  a  negative  impact  on  the 
producer  price  differential.  Support  was 
expressed  for  use  of  the  snubber  in  two 
comments. 

The  snubber  in  the  other  solids  price 
formula  was  opposed  in  comments  filed 
by  two  parties.  Leprino  stated  that 
sound  policy  should  allow  not  only 
positive,  but  negative  net  revenues  to  be 
reflected  in  the  milk  price  to  prevent 
overvaluing  milk.  IDFA  opposed  the 
snubber  on  the  grounds  that  it  would 
prevent  manufacturers  of  dry  whey  from 
covering  all  manufacturing  costs  if 
wholesale  prices  for  dry  whey  failed  to 
fully  cover  manufactiuing  costs.  Both 
commenters  suggested  that  if  the 
component  price  were  to  become 
negative,  the  negative  value  could  be 
pooled  as  part  of  the  producer  price 
differential,  as  inferred  by  the  DFA 
witness. 

The  prices  calculated  for  the 
components  in  Class  III  milk  are 
intended  to  reflect  the  value  of  those 
components  in  the  products  from  which 
the  prices  are  calculated.  Use  of  a 
snubber  to  limit  the  other  nonfat  solids 
price  would  be  inconsistent  with  the 
purpose  of  a  pricing  formula  to  reflect 
a  component  value  and  would  appear  to 
be  an  arbitrary  adjustment  to  the  price 
formula.  After  a  thorough  review  of  the 
record,  including  briefs  and  the 
comments  on  the  tentative  final 
decision,  USDA  has  determined  that  the 
snubber  on  the  other  solids  price  should 
be  eliminated. 

d.  Effects  of  Changes  to  Class  III  and 
Class  IV  Price  Formulas 

The  changes  to  the  Class  01  and  Class 
IV  component  price  formulas  discussed 
above  would  result  not  only  in  changes 
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to  the  respective  component  prices,  but 
also  to  the  resulting  Class  in  and  Class 
rV  skim  milk  and  hundredweight  milk 
prices  at  3.5  percent  butter£at.  The 
changes  discussed  in  this  portion  of  the 
decision  are  relative  to  the  formulas 
resulting  from  Federal  order  reform.  The 
calculations  that  follow,  and  those 
included  in  the  model  analysis  of  this 
recommended  decision,  show  some 
increase  in  the  level  of  the  Class  III 
price.  USDA  believes  that  the  Class  III 
pricing  formulas  incorporated  in  this 
decision  are  more  technically  correct 
than  those  adopted  as  a  result  of  Federal 
order  reform  because  they  are  based  on 
more  complete  information  derived 
through  the  formal  rulemaking  process. 

It  is  important  to  note  tbat  these 
calculated  class  price  differences,  or  the 
"static  effect"  of  the  recommended 
changes,  are  based  on  historical  product 
price  data  and  not  on  product  prices 
that  will  occur  in  the  future.  The  price 
differences  calculated  in  this  portion  of 
the  decision  cannot  be  used  to  calculate 
or  estimate  changes  in  revenue  that 
would  have  occurred  or  may  occur  in 
the  future  because  changing 
intersections  of  supply  and  demand  for 
each  product  result  in  different  prices. 

All  of  the  comparisons  that  follow  are 
calculated  based  on  the  NASS  weighted 
average  commodity  prices  from  January 

2000  through  July  2001.  NASS  weighted 
average  commodity  prices  for  this  time 
period  were  available,  and  no  estimates 
of  the  relevant  commodity  prices  need 
to  be  made.  Although  this  time  period 

is  relatively  short,  a  number  of 
interesting  price  relationships  occurred 
in  the  data  series. 

For  instance,  during  this  period  the 
Cheddar  cheese  (39  percent  moisture) 
market  ranged  from  a  low  of  $1.0245  per 
pound  diuing  November  2000  to  a  high 
of  $1.6434  per  pound  during  July  2001. 
The  November  low  was  about  7.5  cents 
below  the  $1.10  per  pound  support 
price  for  40-poimd  blocks  of  cheddar. 
During  this  same  19-month  period  the 
NASS  weighted  average  nonfat  dry  milk 
price  showed  little  movem^it  until  July 
2001,  ranging  from  a  high  of  $1.0165  per 
pound  during  January  2001  to  $0.9634 
per  pound  during  July  2001.  The  July 

2001  decline  was  the  result  of  a  reduced 
support  price.  In  fact,  the  nonfat  dry 
milk  price  stayed  within  about  one  cent 
of  support  over  the  January  2000 
through  June  2001  period. 

Unlike  the  cheese  and  nonfat  dry  milk 
market,  the  butter  price  did  not  trade 
anywhere  near  the  butter  support  price 
of  $0.65  per  pound  or  the  revised 
support  price  of  $0.8548  per  pound.  The 
butter  price  traded  in  a  range  from  a  low 
of  $0.8820  per  pound  during  January 
2000  to  a  high  of  $1 .9263  per  pound 


during  Jime  2001.  It  is  important  to  keep 
in  mind  that  since  all  milk  is  priced  on 
the  basis  of  butterfat  and  skim  or  nonfat 
components  under  Federal  orders, 
focusing  on  the  calculated 
hundredweight  prices  at  3.5  percent 
butterfat  that  are  announced  for 
comparison  purposes  may  result  in 
misleading  conclusions. 

The  formulas  used  for  computing  the 
Class  IV  prices  are  unchanged  from 
those  contained  in  the  interim  final 
decision,  which  currently  are  being 
used. 

Changing  the  butterfat  price  make 
allowance  from  $0,114  to  $0,115  results 
in  a  calculated  average  decline  in  the 
Class  IV  butterfat  price  of  $0.0012  over 
the  19-month  period  studied.  The  two 
changes  to  the  Class  IV  nonfat  solids 
formula — increasing  the  make 
allowance  from  $0,137  to  $0,140  and 
eliminating  the  1.02  divisor — would 
result  in  a  net  increase  of  $0.0141  per 
pound  in  the  Class  IV  nonfat  solids 
price  in  the  absence  of  any  other 
changes.  Since  the  Class  II  prices  are  to 
continue  to  be  computed  on  the  basis  of 
the  Class  fV  formulas  plus  the  Class  II 
differential  of  $0.70  per  hundredweight, 
changes  to  the  Class  II  prices  will  be  the 
same  as  the  changes  to  the  Class  IV 
prices.  The  calculated  Class  IV  skim 
milk  price  would  increase  by  an  average 
of  $0,127  per  hundredweight.  The 
calculated  3.5  percent  Class  IV  milk 
price  would  increase  by  an  average  of 
$0,118  per  hundredweight,  reflecting 
the  net  difference  between  the  increase 
in  the  skim  milk  price  and  the  very 
small  decline  in  the  Class  IV  butterfat 
price. 

As  a  result  of  the  38-percent  moistxire 
adjustment  to  barrel  cheese  prices,  the 
NASS  weighted  average  cheese  price 
used  for  computing  the  Class  III  protein 
price  would  be  calculated  to  be  higher 
by  $0,011  per  pound  over  the  19-month 
period  January  2000  through  July  2001. 
Use  of  this  cheese  price  increase  in  the 
recommended  protein  price  formula 
results  in  an  increase  of  3.6  cents  per 
pound  of  protein.  The  decrease  in  the 
make  allowance  from  $0.1702  to  $0,165 
in  the  recommended  protein  price 
formula  accoiuts  for  an  increase  of  1.7 
cents  per  pound  of  protein.  The  two 
changed  factors  in  the  protein  price 
formula  (0.9  and  1.17),  using  data  for 
the  19-month  period,  result  in  an 
increase  in  the  calculated  protein  price 
averaging  approximately  14.8  cents.  The 
total  increase  in  the  protein  price  as  a 
result  of  three  changes  to  aspects  of  the 
Federal  order  reform  protein  price 
formula  (moisture  adjustment,  make 
allowance,  and  formula  changes)  would 
be  approximately  20.6  cents  above  the 


price  that  would  have  been  computed 
based  on  the  formula  prior  to  2001. 

At  the  same  time,  the  increase  from 
$0,137  to  $0,159  in  the  dry  whey  make 
allowance  for  calculating  the  other 
solids  price  results  in  a  calculated 
decline  in  the  other  solids  price  of 
$0.0227  over  the  19-month  period. 
Elimination  of  the  snubber  on  the  other 
solids  price  would  have  made  no 
difference  during  the  period  considered. 
The  combination  of  the  changes  in  both 
the  protein  price  and  the  other  solids 
price  would  have  resulted  in  an  average 
of  about  $0.50  per  hundredweight 
increase  in  the  Class  III  skim  milk  price 
over  the  19-month  period  if  cheese  and 
dry  whey  prices  were  unchanged. 

The  changes  in  the  protein  price 
formula  improve  significantly  the 
relationship  between  the  cheese  price 
and  the  protein  price,  bom  a  correlation 
coefficient  of  0.54,  using  the  Federal 
order  reform  protein  formula,  to  a 
correlation  coefficient  of  .70  using  the 
formula  recommended  in  this  decision. 
In  addition  to  improving  the 
relationship  between  the  cheese  price 
and  the  protein  price,  the  recommended 
protein  formula  reduces  the  variability 
of  the  protein  price  and  moderates  the 
extremes  that  occurred  under  the 
Federal  order  reform  protein  formula, 
thereby  giving  producers  a  more 
consistent  and  positive  protein  price 
signal. 

The  calculation  of  the  Class  III  price 
at  3.5  percent  butterfat,  based  on  the 
formulas  contained  in  this  decision, 
would  have  averaged  about  $0.48  per 
hundredweight  above  the  3.5  percent 
Class  III  price  based  on  the  Class  III 
formulas  implemented  imder  Federal 
order  reform. 

In  comments  filed  in  response  to  the 
tentative  final  decision,  IDFA  and 
Leprino  urged  that  in  no  case  should  the 
Class  in  price  be  enhanced  relative  to 
price  levels  under  Federal  order  reform. 
Leprino  reiterated  arguments  addressed 
earlier  as  to  the  importance  of  assuring 
that  yield  factors  not  be  too  high  or 
make  allowances  too  low  for  dtteese 
plants  to  make  enough  profit  to 
maintain  their  operations.  IDFA  focused 
on  the  negative  long-term  effects  on 
producer  prices,  as  described  in  USDA's 
analysis,  of  adopting  enhanced  Class  III 
and  Class  FV  prices.  As  described  in 
detail  above  (in  Issue  3c),  the  factors 
incorporated  in  the  Class  III  component 
price  calculations  are  based  solidly  on 
testimony  and  data  in  the  hearing 
record. 

The  record  provides  ample  basis  for 
believing  that  the  margins  allowed  for 
cheesemakers  under  these 
recommended  price  formulas  should  be 
entirely  adequate  for  them  to  maintain 
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their  operations.  As  observed  at  the 
hearing  and  in  comments  filed  in 
response  to  the  tentative  final  decision 
by  the  expert  witness  from  Cornell,  a 
break-even  point  would  be  where  the 
value  of  cheese  plus  whey  cream  plus 
whey  powder  equals  the  value  of  the 
milk  price  plus  the  make  allowances. 
According  to  the  witness,  under  Federal 
order  reform,  and  to  a  greater  extent  in 
the  tentative  final  decision,  the  total 
value  of  these  products  exceeded  the 
sum  of  the  milk  price  and  the  make 
allowances. 

The  discussion  at  the  hearing 
centered  specifically  on  the  make 
allowance  used  in  the  protein  formula, 
with  the  implication  that  it  represented 
the  entire  make  allowance  for  cheese. 
Unlike  the  Class  IV  price  formulas, 
where  the  make  allowances  used  in  the 
butterfat  and  nonfat  solids  price 
formulas  can  be  attributed  directly  to 
butter  and  nonfat  dry  milk,  the  make 
allowances  used  for  butterfat,  protein, 
and  other  solids  in  the  pricing  formulas 
for  Class  III  must  be  looked  at  in 
aggregate.  All  three  components  are 
involved  in  the  cheesemaking  process 
and  have  a  significant  effect  on 
cheesemakers*  costs  and  returns. 

Gross  margins  (including  make 
allowances)  can  be  compared  using  both 
the  cost  of  milk  based  on  the  Federal 
order  reform  Class  in  formulas,  and  the 
cost  of  milk  based  on  the  Class  III 
formulas  recommended  in  this  decision. 
For  this  purpose,  gross  margins  are 
defined  as  the  difference  between  the 
sum  of  the  selling  price  of  cheese  and 
dry  whey  based  on  monthly  average 
NASS  prices  and  whey  butter,  estimated 
at  nine  cents  below  the  NASS  AA  butter 
price,  and  the  cost  of  milk  luder  the 
two  sets  of  formulas.  The  gross  margins 
therefore  reflect  the  amount  of  money 
available  to  processors  to  procure, 
process,  and  market  the  end  products  of 
milk  used  in  Class  III:  cheese,  whey 
butter  and  dry  whey. 

Using  Class  III  component  tests  from 
the  Upper  Kfidwest  market  to  estimate 
product  jrields,  the  estimated  gross 
margins  would  have  averaged 
approximately  $3.00  per  hundredweight 
using  the  Federal  order  reform  Class  ni 
formulas  and  $2.52  per  hundredweight 
over  the  19-month  period  of  January 
2000  through  July  2001  if  the 
recommended  Class  in  formulas  had 
been  in  effect.  These  gross  margins  are 
significantly  different  than  the  cheese 
make  allowances  of  $0.1702  and  $0,165 
used  in  the  formulas,  which  would  be 
equivalent  to  approximately  $1.70  and 
$1.65  per  huntiredweight  of  milk  with  a 
estimated  yield  of  10  pounds  of  cheese. 
Such  a  difference  is  expected  since  the 
make  allowances  for  whey  butter  and 


dry  whey  are  significantly  lower  than 
the  cheese  make  allowance.  Any 
residual  value  can  be  used  by  the 
handler  to  improve  returns  or  increase 
producer  pay  prices.  Also,  the  lower 
gross  margins  under  the  recommended 
formulas  could  lead  to  reduced  over- 
order  premiums  to  reflect  increased 
milk  costs  and  maintain  current  gross 
margins. 

4.  Class  Price  Relationships 

The  price  relationships  between 
classes  established  under  the  Federal 
order  reform  process  should  be 
maintained.  One  proposal  heard  in  this 
proceeding  would  have  reduced  the 
Class  rV  butterfat  price  without  affecting 
the  computation  of  other  butterfat  or 
product  prices.  That  proposal  is 
addressed  specifically  in  the  section  of 
this  decision  dealing  with  Class  IV 
Butterfat  price. 

The  current  pricing  system  uses  the 
same  formulas  for  computing  the 
advance  component  prices  used  to 
compute  the  Class  I  skim  milk  and 
butterfat  prices  and  Class  II  skim  milk 
price  as  are  used  to  calculate  the  Class 
ni  and  Class  FV  component  prices. 
Several  witnesses  testified  as  to  what 
the  class  price  relationships  should  be 
if  changes  were  made  to  any  of  the  Class 
ni  or  Class  IV  component  price 
formulas.  The  witness  for  IDFA  and 
several  other  parties  stated  that  any 
changes  to  the  Class  III  and  Class  IV 
formulas  should  also  apply  to  the 
advange  price  formulas  used  for 
computing  the  Class  I  and  Class  n 
prices.  The  witness  explained  that 
failure  to  use  the  same  formulas 
between  the  related  classes  of  use  would 
result  in  a  direct  impact  on  the  Class  I 
and  Class  n  differentials  which  was 
clearly  not  the  intent  of  Congress  when 
Congress  instructed  the  Secretary  to 
conduct  a  rulemaking  proceeding 
concerning  the  Class  ni  and  Class  IV 
price  formulas. 

A  witness  for  Hershey  Foods  pointed 
out  that  the  Secretary  went  to  great 
lengths  to  justify  the  70-cent  Class  n 
differential  above  the  Class  FV  price.  In 
support  of  Proposal  31,  the  witness  said 
that  there  is  no  justification  or  new 
evidence  for  changing  the  ciurent  price 
relationship  that  exists  between  the 
manufactured  products  (butter  and 
nonfat  dry  milk)  and  the  Class  II  price 
if  the  Class  FV  formulas  were  revised  as 
suggested  in  several  proposals.  The 
witness  stated  that  such  changes  in 
price  relationships  clearly  were  not  the 
intent  of  Congress.  A  brief  filed  on 
behalf  of  IDFA  in  support  of  Proposal  31 
stated  that  the  correct  price  relationship 
between  NFDM  and  Class  n  is  70  cents 
and  that  the  record  provides  no  basis  for 


changing  that  relationship.  Actually,  as 
explained  in  the  final  decision  on 
Federal  order  reform,  70  cents 
represents  the  correct  price  relationship 
between  milk  used  to  make  dry  milk 
powder  and  milk  used  in  Class  U,  as 
nearly  as  can  be  determined  from  the 
information  available. 

A  proposal  (Proposal  30)  by  two 
parties  that  any  increases  resulting  from 
changes  to  the  Class  III  and  Class  FV 
price  formulas  not  be  allowed  to  result 
in  increases  in  Class  I  prices  was 
supported  in  testimony  by  one  of  the 
parties,  who  argued  that  any  increases 
in  the  Class  I  price  mover  should  be 
balanced  with  reductions  in  Class  I 
differentials.  The  witness  stated  that  the 
proponents  want  to  be  sure  that  Class  I 
prices  are  not  further  decoupled  from 
Class  m  and  Class  FV  pricing  formulas, 
or  that  Class  I  prices  are  not  artificially 
inflated. 

Neither  Proposal  30  nor  Proposal  31 
were  adopted  imder  the  tentative  final 
decision. 

In  conunonts  on  the  tentative  final 
decision  filed  by  ADCNE  and  fully 
supported  by  DFA,  consideration  of 
Proposal  30  was  opposed  as  being 
beyond  the  scope  of  the  Congressional 
mandate  and  not  fully  debated  at  the 
hearing.  ADCNE  further  opposed  any 
modifications  to  F>roposal  30,  such  as 
the  Family  Dairies'  testimony 
supporting  a  weighted  average  Class  I 
price  mover,  or  to  a  similar  proposal 
relative  to  the  Class  U  price,  that  would 
change  the  basis  for  Class  I  and  Class  II 
prices  or  Class  I  and  Class  II 
differentials.  ADCNE  continued  that 
there  was  no  evidence  presented  at  the 
hearing  that  would  support  the 
substantial  revenue  reductions  to 
farmers  throughout  the  Federal  order 
system  which  Proposals  30  and  31 
would  cause.  AIX^NE  urged  that  the 
conclusions  of  the  tentative  final 
decision  to  deny  proposals  30  and  31  be 
affirmed. 

Neither  the  price  relationships 
established  in  the  final  decision 
between  milk  used  in  Class  IH  or  Class 
IV  and  milk  used  in  Classes  I  and  II 
should  be  changed.  To  the  extent  that 
there  may  be  differences  in  the  Class  III 
or  Class  IV  prices  between  the  current 
prices  and  those  adopted  in  this 
decision  as  a  result  of  adjustments  to  the 
component  pricing  formulas,  those 
changes  should  be  reflected  in  the  Class 
1  and  Class  H  prices.  Any  reevaluation 
of  the  formulas  used  to  price  the 
components  used  in  manufactured 
products  should  be  carried  through  to 
the  class  prices  that  are  based  on  those 
component  prices.  A  change  in  the 
computation  of  the  nonfat  solids  price, 
for  instance,  is  intended  to  better  reflect 
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the  value  of  those  solids  in  dry  milk 
products.  If  the  new  nonfat  solids  price 
formula  results  in  an  increase  in  the 
Class  IV  price,  the  record  provides  no 
basis  for  changing  the  difference  in  the 
value  of  the  milk  used  in  those  solids 
between  Class  IV  and  Class  II  use. 
Similarly,  the  availability  of  milk  for  use 
in  Class  I  is  related  to  the  higher  of  the 
alternative  manufacturing  values  for 
that  milk.  The  current  relationships 
should  be  maintained. 

5.  Class  I  Price  Mover 

A  proposal  that  was  not  included  in 
the  hearing  notice  was  made  at  the 
hearing  by  a  Family  Dairies,  USA, 
vdtness  on  behalf  of  that  cooperative 
and  the  Midwest  Dairy  Coalition,  which 
represents  1 3  additional  organizations 
representing  dairy  farmers.  The 
proposal  would  change  the  Class  I  price 
mover  from  the  higher  of  the  Class  III 
and  Class  W  prices  to  a  weighted 
average  of  the  two.  The  witness  for 
Family  Dairies  testified  that  the  results 
of  the  current  regulation  are  disturbing 
and  unanticipated  with  the  unexpected 
strength  of  the  Class  IV  price  relative  to 
Class  m. 

In  testimony  at  the  hearing,  the 
Family  Dairies  representative 
complained  that  10  percent  of 
production  under  Federal  cwders  (milk 
used  to  make  nonfat  dry  milk)  has  been 
driving  the  Class  I  price  that  applies  to 
40%  of  the  milk.  As  a  result,  he 
testified,  milk  production  for  fluid 
purposes  is  encouraged  in  markets  with 
high  Class  I  differentials  and  relatively 
high  Class  I  use  at  a  time  when 
marketing  conditions  (an  oversupply  of 
milk)  should  have  the  opposite  effect. 
As  fluid-oriented  markets  are  receiving 
increased  prices  relative  to  markets  in 
which  cheese  is  the  dominant  use,  he 
complained,  inequities  in  blend  prices 
between  markets  are  increasing. 

A  group  representing  upper  Midwest 
producer  interests  filed  a  brief 
describing  the  recent  movement  of  milk 
from  the  Upper  Midwest  pool  onto  the 
Central  and  Mideast  marketwide  pools 
as  disorderly  marketing  caused  by 
increases  of  Class  I  prices  in  these 
higher-Class  I  use  markets. 

An  argument  stated  in  another  brief 
stated  that  since  the  1960's  the  dairy 
industry  has  used  a  Class  I  mover  tied 
to  a  market-clearing  price  represented 
by  a  weighted  average  of  ndlk.  used  in 
butter,  cheese,  and  powder. 

In  several  briefs  it  was  argued  that  the 
Regulatory  Impact  Analysis  (RIA) 
published  with  the  final  decision  on 
Federal  order  reform  stated  that  the 
price  formulas  adopted  therein  were 
expected  to  generate  a  sufficient 
quantity  of  milk,  and  that  both  the 


adoption  of  Class  I  pricing  option  LA 
and  use  of  the  higher  of  the  Class  III  and 
IV  prices  as  the  price  mover  have 
worked  to  enhance  Class  I  price  levels. 

A  brief  filed  by  a  group  representing 
fluid  milk  handlers  suggested  that 
USDA  should  give  careful  consideration 
to  the  proposal  to  use  a  weighted 
average  of  the  Class  III  and  Class  IV 
prices  to  move  Class  I  prices. 

Based  on  analysis  of  the  hearing 
record  and  briefs  filed  by  interested 
persons,  the  tentative  final  decision 
continued  use  of  the  higher  of  the 
advance  Class  III  or  Class  IV  prices  as 
the  mover  for  Class  I  prices. 

In  conunents  on  the  tentative  final 
decision,  the  Midwest  Dairy  Coalition 
repeated  its  position  that  the  existing 
mover  should  be  changed  to  a  weighted 
average  of  the  advanced  Class  III  and 
advanced  Class  IV  prices,  with  the 
weight  based  on  the  portion  of 
manufacturing  milk  used  for  Class  III 
and  Class  IV  during  the  prior  year.  The 
Coalition  stated  that  using  the  higher  of 
Class  ni  or  Class  IV  prices  could  result 
in  setting  a  minimum  fluid  milk  price 
that  is  actually  above  the  market 
clearing  price  for  milk,  especially  if  the 
higher  of  the  Class  III  and  IV  prices  were 
not  representative  of  manufacturing 
markets.  The  Coalition  also  expressed 
concern  that  the  tentative  final  decision 
adopted,  as  an  unnoticed  and 
unsupported  change,  the  higher  of  the 
advanced  Class  III  or  Class  IV  milk 
prices  at  3.5  percent  butterfat  as  the  new 
Class  I  mover  instead  of  using  the  skim 
value. 

In  comments,  NMPF  noted  that 
significant  fluctuation  that  could  occur 
in  the  Class  I  skim  milk  price  mover  due 
to  using  the  higher  of  the  advanced 
Class  ni  or  Class  IV  prices  at  3.5  percent 
butterfat.  Several  parties  noted  that  use 
of  the  advanced  price  at  3.5  percent 
butterfat  could  cause  the  Class  III  price 
to  be  the  Class  I  price  mover,  even  with 
,a  very  low  Class  III  skim  milk  price, 
causing  significant  month-to-month 
changes  in  the  Class  I  skim  milk  price. 

Michigan  Milk  Producers  Association 
(MMPA)  filed  comments,  stating  that 
using  a  weighted  average  to  set  the  Class 
I  mover  would  severely  impact  fluid 
users'  abiUty  to  attract  sufficient 
quantities  of  milk  when  there  were  large 
differences  between  Class  IH  and  Class 
IV  prices.  MMPA  and  NMPF  supported 
the  continued  use  of  the  higher  of  the 
Class  III  or  Class  IV  prices  as  the  Class 
I  mover. 

ADCNE's  comments,  fully  supported 
by  DFA,  expressed  opposition  to  the 
Family  Dairies'  proposal  for  a  weighted 
average  Class  I  price  mover  or  any  other 
proposal  that  would  change  the  basis  for 
Class  I  and  Class  II  prices  or  Class  I  and 


Class  n  differentials.  ADCNE  argued 
that  there  was  no  evidence  presented  at 
the  hearing  that  would  support  the 
substantial  revenue  reductions  to 
farmers  throughout  the  Federal  order 
system  which  would  result  from 
adoption  of  the  weighted  average  Class 
I  price  mover.  ADCNE  urged  that  the 
conclusions  of  the  tentative  final 
decision  to  continue  to  use  the  higher  of 
the  advanced  Class  III  and  IV  prices  as 
the  basis  for  calculating  the  Class  I  price 
mover  be  affirmed. 

The  shift  in  the  pooling  of  milk  from 
the  upper  Midwest  to  higher-valued 
markets  complained  of  in  one  upper 
Midwest  brief  has  been  a  long-sought 
outcome  on  the  part  of  upper  Midwest 
producer  groups.  It  is  difficult  to 
understand  why  it  is  now  seen  as  a 
manifestation  of  disorderly  marketing. 

Those  briefs  that  cited  the  sufficient 
level  of  milk  production  projected 
under  the  RIA  for  Federal  order  reform 
appeared  to  base  their  arguments  in 
opposition  to  use  of  the  "higher  of 
Class  I  price  mover  on  that  projection. 
It  should  be  noted  that  Congressional 
action  relative  to  Class  I  prices 
following  issuance  of  the  final  decision 
on  Federal  order  reform  applied  only  to 
the  Class  I  pricing  surface.  Use  of  the 
higher  of  the  Class  III  and  IV  prices  as 
the  Class  I  price  mover  was  included  in 
Federal  order  reform  and  in  the 
accompanying  RIA. 

The  Upper  Midwest  Coalition's 
concern  that  the  tentative  final  decision 
adopted  the  higher  of  the  advanced 
Class  ni  or  Class  IV  milk  prices  at  3.5 
percent  butterfat  instead  of  using  the 
skim  value  as  the  new  Class  I  mover, 
and  the  NMPF  criticism  that  doing  so 
would  result  in  significant  fluctuations 
in  the  Class  I  skim  price  is  now  moot 
because  of  the  return  to  the  use  of  one 
butterfat  price.  Use  of  the  same  butterfat 
price  for  the  Class  III  and  Class  IV  prices 
will  result  in  the  "higher  of  the  two 
being  determined  by  the  relative  skim 
milk  prices.  Therefore,  fluctuations  in 
the  Class  I  skim  milk  price  projected 
under  the  tentative  final  decision 
should  be  reduced  as  a  result  of  this 
decision. 

The  price  referred  to  in  the  brief 
expressing  preference  for  the  historical 
use  of  a  weighted  average  of  prices  paid 
for  milk  used  in  butter,  cheese,  and 
powder  was,  at  first,  the  Minnesota- 
Wisconsin  price  series  (the  M-W).  The 
M-W,  and  later  the  M-W  adjusted  by  a 
weighted  average  of  current  product 
prices  for  manufactured  products,  was 
specific  to  the  upper  Midwest  area  and 
included  very  little  NFDM,  since  that 
area  manufactiires  a  higher  percentage 
of  cheese,  relative  to  NFDM,  than  the 
rest  of  the  U.S.  The  current  pricing 
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system  is  much  more  representative  of 
national  supply  and  demand  for 
manufactiired  dairy  products  than  either 
of  the  versions  of  the  former  Class  I 
mover. 

As  explained  in  the  final  decision  on 
Federal  order  reform,  the  higher  of  the 
Class  in  or  Class  IV  prices  are  used  to 
move  the  Class  I  price  to  assure  that 
fluid  plants  will  be  better  able  to  attract 
milk  away  bom  manufacturing  uses. 
Use  of  the  weighted  average  of  the  two 
prices  when  there  is  a  significant 
difference  between  them  would  provide 
no  assurance  that  milk  would  be 
available  as  needed  for  fluid  uses  and 
would  be  more  likely  to  result  in  Class 
price  inversions  (where  the  Class  I  price 
falls  below  one  or  more  of  the 
manu&cturing  class  prices).  In  addition, 
use  of  a  weighted  average  Class  I  price 
mover  would  increase  the  occurrence  of 
the  blend  price  falling  below  the  Class 
IE  or  rv  price  in  markets  with  low  Class 
1  utilization. 

Aside  fitim  the  fact  that  the  proposal 
to  use  a  weighted  average  of  the  Class 
ni  and  Class  FV  prices  as  the  Class  I 
mover  was  not  noticed  for  consideration 
in  this  proceeding,  it  should  be  rejected 
on  the  basis  of  its  lack  of  merit. 

6.  Miscellaneous  and  Conforming 
Changes 

a.  Advanced  Class  I  Butterfat  Price 

Because  of  the  change  made  between 
the  interim  final  rule  and  this 
recommended  decision — to  use  only 
one  butterfet  price  for  butterfat  used  in 
both  Class  III  and  Class  IV— a 
conforming  change  made  in  the  interim 
final  rule  to  the  procediue  for 
calculating  the  Class  I  butterfat  and 
hundredweight  prices  is  imnecessary. 
The  advanced  butterfat  price  used  for 
pricing  Class  I  butterfat  would  continue 
to  be  the  advanced  butterfat  price 
calculated  for  both  classes. 

b.  Classification 

The  classification  of  anhydrous 
milkfat,  butteroil,  and  plastic  cream  was 
changed  in  the  tentative  final  decision 
from  Class  m  to  Class  IV  as  a 
conforming  change  required  by  the 
adoption  of  separate  butterfat  prices  for 
the  two  classes.  The  hearing  notice 
contained  no  proposal  to  change  the 
classification  of  these  products,  and 
there  was  no  testimony  in  the  record  of 
the  proceeding  supporting  their  re- 
classification. Therefore,  with  the 
elimination  of  the  separate  Class  III 
butterfat  price,  the  sole  basis  for  the 
change  in  classification  is  also 
eliminated.  As  noted  in  the  tentative 
final  decision,  a  difference  between  the 
classification  of  these  products,  which 


have  a  very  high  butterfat  content,  and 
butter  should  not  cause  any  market 
dislocation  in  a  pricing  plan  where 
butterfat  used  in  Class  in  products  has 
the  same  value  as  butterfat  used  in  Class 
FV  products.  One  commenter  opposed 
changing  the  classification  of  these 
products. 

In  a  comment  filed  in  response  to  the 
tentative  final  decision,  Hershey  Foods 
urged  that  the  Federal  orders  adopt  a  2- 
class  pricing  system.  Such  a  suggestion 
is  entirely  outside  the  scope  of  the 
current  proceeding. 

c.  Distribution  of  Butterfat  Value  to 
F»roducers 

There  were  several  responses  to  the 
issue  of  whether  the  butterfat  price  paid 
to  producers  should  be  the  result  of 
pooling  butterfat  prices  from  the 
different  classes  or  continue  to  reflect 
the  value  of  butterfat  in  Class  m.  A 
witness  bom  Northwest  Dairy 
Association  testified  that  being  able  to 
line  up  the  Class  III  price  to  plants  with 
the  component  value  calculation  for 
producers  is  helpful,  especially  with 
regard  to  forward  pricing.  In  a  brief  filed 
on  behalf  of  DFA  and  ADCNE,  the  co- 
op groups  supported  continued  use  of 
the  Class  m  butterfet  price  as  the 
producer  butterfat  price.  According  to 
the  brief,  changes  in  direct  pricing  to  the 
producer  are  not  prudent  at  this  time, 
and  any  change  between  the  Class  m 
and  Class  IV  butterfet  price  shoidd  be 
setUed  through  the  producer  price 
differential  mechanism  in  the  market 
order  pools.  The  brief  continued  that  the 
producer  price  differential  is  a  blending 
of  various  debits  and  credits  in  the 
pooling  process  and  the  additional 
equalizing  of  any  butterfat  pricing 
adjustments  through  this  procedure 
currentiy  makes  the  most  sense. 

In  a  post-hearing  brief.  National  All- 
Jersey  (NAJ)  urged  that  USDA  retain  the 
current  practice  of  using  Class  in  milk 
component  values  to  price  producer 
component  values.  NAJ  noted  that  this 
scenario  makes  it  easier  to  use  accepted 
hedging  tools,  such  as  Class  m  futures 
contracts,  and  helps  simplify  pricing  for 
producers.  NAJ  further  stated  that  the 
current  procedure  maintains  the  same 
producer  butterfat  price  in  all  Federal 
orders  with  miUtiple  component  pricing 
(MCP). 

Seventy-nine  dairy  organizations 
supported  payment  to  producers  on  the 
basis  of  the  milk  components  priced  in 
Class  m,  including  the  Class  III  butterfat 
price  instead  of  a  pooled  butterfat  price, 
plus  the  producer  price  differential  in  a 
comment  filed  in  response  to  the 
tentative  final  decision.  The 
commenters  argue  that  payment  to 
producers  on  the  basis  of  Qass  QI 


components  facilitates  the  use  of  risk 
management  tools  by  producers  and 
avoids  wider  fluctuations  in  Class  I  and 
producer  fat,  skim,  and  component 
values. 

One  of  the  principal  reasons  given  in 
the  tentative  final  decision  for  changing 
the  pooling  provisions  of  the  MCP 
orders  was  that  potential  large 
differences  between  the  Class  HI  and 
Class  IV/II  butterfat  prices  would  be 
likely  to  result  in  significant  distortions 
in  the  effect  of  those  differences  on  the 
producer  price  differential.  In  addition, 
the  decision  observed  that  it  is  possible 
that  pool  calculations  in  some  markets 
would  result  in  a  negative  producer 
price  differential  if  the  producer 
butterfat  price  is  not  changed  to 
represent  a  blend  of  the  values  of 
butterfat  in  the  four  classes  of  use. 

This  reversal  of  the  decision  to 
calculate  separate  Class  m  and  Class  IV 
butterfat  prices  invalidates  the  principal 
reason  for  pooling  butterfat  under  the 
MCP  orders. 

Therefore,  producer  payments  under 
the  MCP  orders  will  continue  to  be 
made  on  the  basis  of  the  prices  for  milk 
components  used  in  Class  III  rather  than 
pooling  the  butterfat  values  of  the  four 
classes.  The  four  orders  that  do  not  have 
component  pricing  will  continue  to  pool 
the  class  use  butterfat  values  and  return 
a  weighted  average -butterfat  price  to 
producers.  As  a  result  of  this  change 
between  the  tentative  final  decision  and 
this  recommended  decision,  some 
inconsistency  between  the  producer 
butterfat  prices  under  MCP  and  non- 
MCP  orders  will  remain.  It  is  not 
expected  that  this  inconsistency  will 
result  in  disorderly  marketing. 

d.  Inclusion  of  Class  I  Other  Source 
Butterfat  in  Producer  Butterfat  Price 
Computation 

fai  the  process  of  promulgating  the 
tentative  final  decision,  it  was 
determined  that  the  value  associated 
with  the  occasional  classification  of 
other  source  milk  as  Class  I  should  be 
included  in  pooling  the  class  butterfat 
values  to  determine  butterfat  prices  to 
producers.  For  the  orders  under  which 
butterfat  is  pooled,  this  change  was 
made  in  the  interim  final  rule,  and 
should  continue,  so  that  the  value  of  all 
of  the  butterfat  in  the  pool  will  be 
reflected  in  the  producer  butterfat  price. 

In  the  component  pricing  orders,  the 
changes  made  in  the  interim  final  rule 
to  include  the  Class  I  other  source 
butterfat  value  in  the  butterfat  pool 
should  be  reversed.  Although  the 
District  Court's  injimction  had  the  effect 
of  reversing  these  changes  and  the 
Federal  order  reform  language  has 
continued  in  effect,  the  order  language 
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in  the  Code  of  Federal  Regulations 
reflects  the  provisions  adopted  in  the 
interim  final  rule.  The  proposed  order 
language  amendments  accompanying 
this  decision  will  reflect  the  language 
that  is  currently  in  eff^ect  in  the  MCP 
orders,  reversing  the  changes  that  were 
made  to  include  Class  I  other  source 
butterfat  in  the  butterfat  pool. 

7.  Re-opening  of  Hearing,  Issuance  of  a 
Final  Decision,  or  Issuance  of  a 
Recommended  Decision 

The  statute  requiring  that  this 
proceeding  be  held  to  reconsider  the 
Class  III  and  Class  IV  pricing  formulas 
also  required  that  a  final  decision  be 
published  by  December  1,  2000,  with 
any  amendments  to  the  orders  to  be 
effective  January  1.  2001. 

The  hearing  record  reflected 
unanimity  among  those  addressing  the 
issue  that  the  industry  should  be 
afforded  the  opportunity  to  comment  on 
a  decision  before  its  content  results  in 
a  final  rule.  Consequently,  a  tentative 
final  decision  was  issued,  affording 
interested  persons  an  opportunity  to 
comment,  even  though  the  amendments 
adopted  in  the  decision  were  to  become 
effective  January  1,  2001.  Subsequently, 
an  infunction  was  issued  to  prevent 
some  of  the  provisions  adopted  in  the 
interim  final  rule  from  becoming 
effective. 

One  option  for  dealing  with  the 
injunction  would  be  to  reopen  the 
hearing  for  the  purpose  of  considering 
additional  testimony  on  the  issue  of 
pricing  the  components  of  milk  used  in 
cheese  in  such  a  way  that  the 
component  prices  track  the  cheese  price 
more  closely  than  they  have  done  under 
the  Federal  order  reform  pricing 
formulas,  or  would  continue  to  do 
under  the  formulas  recommended  in 
this  decision. 

Several  interested  parties  commented 
in  opposition  to  any  reopening  of  the 
proceeding  with  regard  to  the  Class  III 
butterfat  and  protein  price  formulas. 
The  only  commenter  that  favored 
revisiting  any  of  the  issues  involved 
stated  that  some  way  of  reflecting 
increased  energy  costs  to  make 
allowances  should  be  explored.  The 
commenter  seemed  to  refer  to 
conducting  a  new  proceeding  rather 
than  reopening  the  current  proceeding. 
Given  the  present  lack  of  interest  in 
pursuing  development  of  Class  III 
component  prices  that  are  more  closely 
correlated  with  cheese  prices,  reopening 
this  proceeding  should  not  be 
considered. 

Two  commenters  on  the  Tentative 
Final  Decision  luged  that  USDA  act 
quickly  to  conclude  this  proceeding. 
The  most  rapid  conclusion  to  this 


proceeding  would  be  through  issuance 
of  a  Final  Decision,  followed  by  a 
determination  of  producer  approval  and 
issuance  of  a  Final  Rule  for  the  orders 
approved.  However,  significant  changes 
were  made  to  the  Tentative  Final 
Decision  by  the  District  Court  order  and 
this  decision.  Interested  parties  should 
have  an  additional  opportunity  to 
comment  on  those  changes  as  well  as 
other  changes  from  the  tentative  final 
decision  that  are  included  in  this 
decision.  Therefore,  USDA  is  issuing 
this  Reconunended  Decision,  which  will 
allow  comments  (a  30-day  comment 
period  is  provided)  on  the  changes  to  be 
filed  and  considered  before  issuing  a 
Final  Decision,  which  producers  will  be 
asked  to  approve. 

Rulings  on  Propfised  Findings  and 
Conclusions 

Briefs,  proposed  findings  and 
conclusions,  and  comments  on  the 
tentative  final  decision  were  filed  on 
behalf  of  certain  interested  parties. 
These  briefs,  proposed  findings  and 
conclusions,  comments  filed,  and  the 
evidence  in  the  record  were  considered 
in  making  the  findings  and  conclusions 
set  forth  above.  To  the  extent  that  the 
suggested  findings  and  conclusions  filed 
by  interested  parties  are  inconsistent 
with  the  findings  and  conclusions  set 
forth  herein,  the  requests  to  make  such 
findings  or  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may.  conflict  with  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  interim  marketing  agreements 
and  orders; 

(a)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas,  and  the  minimum  prices  specified 
in  the  interim  marketing  agreements  and 
the  orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 


the  aforesaid  factors,  insiu^  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Recommended  Marketing  Agreements 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 
Northeast  and  other  marketing  areas  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Parts  1000, 
1001, 1005, 1006, 1007, 1030, 1032, 
1033, 1124, 1126,  1131,  and  1135 

Milk  marketing  orders. 

For  the  reascms  set  forth  in  the 
preamble,  7  CFR  Parts  1000, 1001,  1005. 
1006, 1007, 1030, 1032,  1033, 1124, 
1126, 1131,  and  1135  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  1000.  1001, 1005,  1006, 1007, 
1030, 1032, 1033, 1124,  1126, 1131,  and 
1135  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674,  7253.  Pub.  L. 
106-113,  115  Stat.  1501. 

PART  1000— GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS 

1.  Section  1000.40  is  amended  by 
adding  paragraph  (c)(l){ii)  and  revising 
paragraph  (d](l)(i)  to  read  as  follows: 

§1000.40    Classes  of  Utilization. 


(c) 
(1) 


*  *  * 

*  *  • 


(ii)  Plastic  cream,  anhydrous  milkfat. 
and  butteroil;  and 

*        •        *        *        • 

(d)  *  *  • 
(1)  *  *  * 
(i)  Butter;  and 

***** 

2.  Section  1000.50  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text  and  paragraphs  (a),  (b), 
(c).  (g),  (h),  (j),  (1),  (n),  (o),  (p)(l).  and 
(q)(3):  and  removing  paragraph  (q)(4)  to 
read  as  follows: 
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§  1000.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

*  *  *  The  price  described  in 
paragraph  (d)  of  this  section  shall  be 
derived  from  the  Class  II  skim  milk 
price  announced  on  or  before  the  23rd 
day  of  the  month  preceding  the  month 
to  which  it  applies  and  the  butterfat 
price  announced  on  or  before  the  5th 
day  of  the  month  following  the  month 
to  which  it  applies. 

(a)  Class  I  price.  The  Class  I  price  per 
himdredweight,  rounded  to  the  nearest 
cent,  shall  be  .965  times  the  Class  I  skim 
milk  price  plus  3.5  times  the  Class  I 
butterfat  price. 

(b)  Class  I  skim  milk  price.  The  Class 
I  skim  milk  price  per  hundredweight 
shall  be  the  adjusted  Class  I  differential 
specified  in  §  1000.52  plus  the  higher  of 
the  advanced  pricing  factors  computed 
in  paragraph  (q)(l)  or  (2)  of  this  section. 

(c)  Class  I  butterfat  price.  The  Class  I 
butterfat  price  per  pound  shall  be  the 
adjusted  Class  I  differential  specified  in 
§  1000.52  divided  by  100,  plus  the 
advanced  butterfat  price  computed  in 
paragraph  (q)(3)  of  this  section. 
***** 

(g)  Class  n  butterfat  price.  The  Class 
n  butterfat  price  per  poimd  shall  be  the 
butterfat  price  plus  $.007. 

(h)  Class  III  price.  The  Class  III  price 
per  hundredweight,  roimded  to  the 
nearest  cent,  shsdl  be  .965  times  the 
Class  III  skim  milk  price  plus  3.5  times 
the  butterfat  price. 
***** 

(j)  Class  IV price.  The  Class  IV  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  .965  times  the 
Class  IV  skim  milk  price  plus  3.5  times 
the  butterfat  price. 
***** 

(1)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  U.S. 
average  NASS  AA  Butter  survey  price 
reported  by  the  Department  for  the 
month  less  11.5  cents,  with  the  result 
divided  by  .82. 
***** 

(n)  Protein  price.  The  protein  price 
per  pound,  roimded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  as 
follows: 

(1)  Compute  a  weighted  average  of  the 
amounts  described  in  paragraphs 
(n)(l)(i)  and  (ii)  of  this  section: 

(i)  The  U.S.  average  NASS  survey 
price  for  40-lb.  block  cheese  reported  by 
the  Department  for  the  month;  and 

(ii)  The  U.S.  average  NASS  survey 
price  for  500-pound  barrel  cheddar 
cheese  (38  percent  moisture)  reported 
by  the  Department  for  the  month  plus  3 
cents; 

(2)  Subtract  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  (n)(l) 


of  this  section  and  multiply  the  result 
by  L405; 

(3)  Add  to  the  amount  computed 
pursuant  to  paragraph  (n)(2)  of  this 
section  an  amoimt  computed  as  follows: 

(i)  Subtract  16.5  cents  from  the  price 
computed  pursuant  to  paragraph  (n){l) 
of  this  section  and  multiply  the  resuh 
by  1.582;  and 

(ii)  Subtract  .9  times  the  butterfat 
price  computed  pursuant  to  paragraph 
(I)  of  this  section  from  the  amount 
computed  pursuant  to  paragraph 
(n)(3)(i)  of  this  section;  and 

(iii)  Multiply  the  amount  computed 
pursuant  to  paragraph  (n)(3)(ii)  of  this 
section  by  1.17. 

(0)  Other  solids  price.  The  other  solids 
price  per  pound,  rounded  to  the  nearest 
one-hundredth  cent,  shall  be  the  U.S. 
average  NASS  dry  whey  siu^ey  price 
reported  by  the  Department  for  Uie 
month  minus  15.9  cents,  with  the  result 
divided  by  0.968. 

(p)  *  *  * 

(1)  Multiply  .0005  by  the  weighted 
average  price  computed  pursuant  to 
paragraph  (n)(l)  of  this  section  and 
round  to  the  5th  decimal  place; 
***** 

(qj*   *   . 

(3)  An  advanced  butterfat  price  per 
pound,  roimded  to  the  nearest  one- 
hundredth  cent,  shall  be  calculated  by 
computing  a  weighted  average  of  the  2 
most  recent  U.S.  average  NASS  AA 
Butter  survey  prices  announced  before 
the  24th  day  of  the  month,  subtracting 
11.5  cents  from  this  average,  and 
dividing  the  result  by  0.82. 

PART  1001— MILK  IN  THE 
NORTHEAST  MARKETING  AREA 

1.  In  §  1001.60  paragraphs  (c)(3). 
(d)(2),  and  (h)  are  revised  to  read  as 
follows: 

§1001.60    Handler's  value  of  milk. 

***** 

(€)•** 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)*  •  • 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  itom  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 


step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1001.61  is  revised  to  read 
as  follows: 

§  1 001 .61    Computation  of  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1001.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  in  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1001.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1001.30; 

(b)  Subtract  the  total  of  the  values 
obtained  by  multiplying  each  handler's 
total  pounds  of  protein,  other  solids, 
and  butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1001.60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Ada  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1001.75: 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1001.60(h):  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result,  rounded  to  the 
nearest  cent,  shall  be  known  as  the 
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producer  price  differential  for  the 
month. 

3.  In  §  1001.62  paragraphs  (e)  and  (g) 
are  revised  to  read  as  follows: 

S 1 001 .62    AnnouncAinant  of  producer 


(e)  The  butterfat  price; 


(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat 
computed  by  combining  the  Class  in 
price  and  the  producer  price 
differential. 

4.  Section  1001.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows:  ,     - 

§1001.71    Payments  to  the  producer- 
••tttement  furtd. 


(b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  poimds  of  protein, 
other  solids,  and  butter&t  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
and 

(3)  An  amount  obtained  by 
multiplying  the  pcfunds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1001.60(h)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1001.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1001.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(vi)  to  read  as  follows: 

S 1 001 .73    Payments  to  producers  and  to 
cooperative  associations.      | 

(a)*  *  *  I 

(2)*  •  * 

(ii)  Multiply  the  pounds  of  butterfat 
received  by  the  butterfat  price  for  the 
month; 
•        *        •        •        • 

(b)*  *  • 

(3)*  •  * 

(vi)  Multiply  the  pounds  of  butterfat 
in  Class  UI  and  Class  IV  milk  by  the 
butterfat  price  for  the  month; 


PART  1030— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  In  §  1030.60  paragraphs  (c)(3), 
(d)(2).  and  (i)  are  revised  to  read  as 
follows: 

11030.60    Handler's  value  of  milk. 

(c)*  *  • 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  ni  by  the  butterfat  price. 

(d)*  *  * 


(2)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  rV  by  the  butterfat  price. 

***** 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  imregulated 
supply  plants  from  which  an  equivalent 
volimie  was  received  and  the  Class  III 
price  by  the  poimds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1030.61  is  revised  to  read 
as  follows: 

§  1 030.61    Computation  of  producer  price 
differsntial. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1030.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  totsd  the  values 
computed  pursuant  to  §  1030.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1030.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1030.60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1030.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 


adjustments  computed  pursuant  to 
§1030.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1030.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  &t)m  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1030.62  is  amended  by. 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

S 1 030.62    Announcement  of  producer 
prices. 

*        •        •        *        • 

(e)  The  butterfat  price; 

***** 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  butterfat  price 
differential. 

4.  Section  1030.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(4)  to 
read  as  follows: 

§1030.71    Payments  to  the  producer- 
settlement  fund. 

***** 

(b)  *  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(1)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1030.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1030.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 

§1030.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  •  * 
(2)*  *  * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month: 

***** 

(c)*  *  * 
(2)*   *   • 
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(v)  The  pounds  of  butterfat  in  Class  m 
and  Class  IV  milk  times  the  butterfat 
price; 

***** 

(3)*   *  * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

PART  1032— MILK  IN  THE  CENTRAL 
MARKETING  AREA 

1.  In  §  1032.60  paragraphs  (c)(3), 
(d)(2),  and  (i)  are  revised  to  read  as 
follows: 

§1032.60    Handler's  value  of  milk. 

***** 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  m  by  the  butterfat  price. 

(d)*  *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  poimds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
pa)mient  obligation  under  any  order. 
***** 

2.  Section  1032.61  is  revised  to  read 
as  follows: 

§1032.61    Computation  of  producer  price 


For  each  month  the  market 
administrator  shaU  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1032.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 


paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1032.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1032.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1032.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1032.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1032.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1032.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1032.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

§  1032.62    Announcement  of  producer 


(e)  The  butterfat  price; 

***** 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat. 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

4.  Section  1032.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§1032.71    Payments  to  the  producer- 
sscDsmani  lUno. 

***** 

(b)*** 

(2)  An  amount  obtained -by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
•        •        *        *        * 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  sldm  milk 


and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1032.60(1)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1032.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1032.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v). 
and  (c)(3)(ii)  to  read  as  follows: 

§1032.73    Payments  to  producers  and  to 
cooperative! 


(a)  *  *  * 
(2)  •  *  * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(c)  •  *  • 

(2)  '  •  • 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 
***** 

(3)  •  *  • 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 


PART  1033— MILK  IN  THE  MIDEAST 
MARKETING  ARCA 

1.  In  §  1033.60  paragraphs  (c)(3), 
(d)(2),  and  (i)  are  revised  to  read  as 
follows: 

§1033.60    Handler's  value  of  milk. 

***** 

(c)  •  •  • 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  butterfat  price. 

(d)  *  *  • 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  imr^ulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
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is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

•        »        •        •        * 

2.  Section  1033.61  is  revised  to  read 
as  follows: 


S  1033.61    ComputatkMi  of  producer  price 


For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  piu^uant  to 
§  1033.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1033.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
poimds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1033.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1033.30(a)(1) 
and  (c)(1): 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1033.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  himdredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1033.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1033.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 

S  1033.62    Announcwnent  of  producer 
prices. 


(e)  The  butterfat  price; 

***** 

(h)  The  statistical  imiform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  IH 
price  and  the  producer  price 
differential. 

4.  Section  1033.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§1033.71    Payments  to  ttte  producer- 
satttoment  fund. 

***** 

(b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices,  respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  poimds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1033.60(1)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1033.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1033.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

§1033.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  *  * 
(2)*   *   • 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

***** 

(b)*  *  * 

(3)*   *   * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 


PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  hi  §  1124.60  paragraphs  (c)(3), 
(d)(2),  and  (h)  are  revised  to  read  as 
follows: 

§1124.60    Handiar's  value  of  millL 

***** 

(c)*  *  * 

(3)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)*  *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 


volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d]  and 
§  10O0.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1124.61  is  revised  to  read 
as  follows: 

§  1 124.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1124.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1124.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1124.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1124.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1124.75; 

(d)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk:  and 
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(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§  1124.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1124.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 

§  1 1 24.62    Announcement  of  producer 
prices. 

*        *    .    *        *        * 

(e)  The  butterfat  price; 

***** 

(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

4.  Section  1124.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (3)  to  read 
as  follows: 

§  1 124.71    Payments  to  ttie  producer- 
settlement  fund. 

***** 

(b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfet  prices  respectively; 
and 

(3)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1124.60(h]  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1124.75  for  the 
location  of  the  plant  bom  which 
received. 

5.  Section  1124.73  is  amended  by 
revising  paragraphs  (a)(2)(ii),  (c)(2)(v), 
and  (c)(3)(ii)  to  read  as  follows: 

§1124.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)*  •  * 
(2)*  *  * 

(ii)  The  pounds  of  butterfet  received 
times  the  butterfat  price  for  the  month; 

***** 

(c)*  *  * 

(2)*  *   ' 

(v)  The  pounds  of  butterfat  in  Class  ID 
and  Class  IV  milk  times  the  butterfat 
price; 
***** 

(3)*  •  • 

(ii)  The  poimds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 


PART  1 1 26— MILK  IN  THE 
SOUTHWEST  MARKETING  AREA 

1.  In  §  1126.60  paragraphs  (c)(3), 
(d)(2),  and  (i)  are  revised  to  read  as 
follows: 

§1126.60    Handler's  value  of  mlllL 

***** 

(c)*  *  *  ' 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  butterfat  price. 

(d)  *  *  * 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rv  by  the  butterfat  price. 


(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  m 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 
***** 

2.  Section  1126.61  is  revised  to  read 
as  follows: 

§1126.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  himdredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1126.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1 126.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1126.30; 

(b)  Subtract  the  total  of  the  values 
obtained  by  multiplying  each  handler's 


total  pounds  of  protein,  other  solids, 
and  butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1126.60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1126.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1126.75; 

(d)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§1126.60(i);and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1126.62  is  amended  by 
revising  paragraphs  (e)  and  (h)  to  read 
as  follows: 


§1126.62    Announcement  of  producer 
prices. 

***** 

(e)  The  butterfat  price; 

***** 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat. 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

4.  Section  1126.71  is  amended  by 
revising  paragraphs  (b)(2)  and  (4)  to  read 
as  follows: 

§1126.71    Payments  to  ttie  producer- 
settlement  fund. 

***** 

(b)*  *  * 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
***** 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1126.60(i]  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1126.75  for  the 
location  of  the  plant  from  which 
received. 

5.  Section  1126.73  is  amended  by 
revising  paragraphs  (a)(2)(iijand 
(b)(3)(v)  to  read  as  follows: 
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S 1 1 26.73    Payments  to  producers  and  to 
cooperative  associations.      1 

(a)*   *   *  I 

(2)*   *   * 

(ii)  Multiply  the  poiuids  of  butterfat 
received  times  the  butterfat  price  for  the 
month; 
•        •        •        *        • 

(b)*  *  * 

(3)*  *   * 

(v)  The  poimds  of  butteiiat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 


PART  1135— MILK  IN  THE  WESTERN 
MARKETING  AREA  I 

1.  In  §  1135.60  paragraphs  (c)(3), 
(d)(2)  and  (h)  are  revised  to  read  as 
follows: 

S1135.60    Handler's  value  of  milk. 

***** 


(c)*  *  * 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)*  *   * 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 
***** 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  poimds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  imregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classiBed  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 


2.  Section  1135.61  is  revised  to  read 
as  follows: 

§  1 1 35.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1135.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
imtil  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  conditions  of  this- 
paragraph,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1135.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1135.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Add  an  amount  equal  to  the  minus 
location  adjustments  and  subtract  an 
amount  equal  to  the  plus  location 
adjustments  computed  pursuant  to 
§1135.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1135.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  knowm 
as  the  producer  price  differential  for  the 
month. 

3.  Section  1135.62  is  amended  by 
revising  paragraphs  (e)  and  (g)  to  read  as 
follows: 


§  1 1 35.62    Announcement  of  producer 
prices. 

***** 

(e)  The  butterfat  price; 

***** 

(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 


4.  Section  1135.71  is  amended  by 
revising  paragraph  (b)(2)  and  removing 
and  reserving  paragraph  (b)(3)  to  read  as 
follows: 

§  1 1 35.71    Payments  to  ttie  producer- 
settlement  fund. 


(b)*  *  * 

(2)  An  amoimt  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
and 

(3)  [Reserved] 


5.  Section  1135.73  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and 
(b)(3)(v)  to  read  as  follows: 

§  1 1 35.73    Payments  to  producers  and  to 
codperative  associations. 

(2)*    *    * 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 


(b)*  *  * 

(3)*  *  * 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 
***** 

Dated:  October  19,  2001. 
Kenneth  C.  Clayton, 

Associate  Administrator,  Agricultural 
Marketing  Service. 

[FR  Doc.  01-26901  Filed  10-24-01;  8:45  am] 
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1124 

54064 

1126 

54064 

1131 

54064 

1135 

54064 

1260 

SCFfI 

204 

.53124.  53127 
51819 

212 

51821 

9CFR 

94 

52483 

317 

52484 

381      

52484 

PrapoMd  RuIm: 

381  

52715 

391  

52548 

441 

52715 

590 

52548 

592   

52548 

10CFR 

30  

51823 

55 

52657 

70 

51823 

72 

150 

..51823.  52486 
51823 

Proposso  Runsi 
2 

52721 

15 

20 

.50860.  54061 

52551 

50 51884 

72 

,  52065.  52551 
52554 

430 

53554 

431  

50355 

852 .....:.... 

53130 

11CFR 

PropossQ  Ruwsc 
100 

50359 

114 

50359 

117 

50359 

12CFR 

201  

52850 

204 

53076 

950 

50293 

951 

50296 

952 

50293 

PrapoMdRulw: 

Ch  IX 

50366 

609 

53348 

620 

53348 

ISCFR 

123  

53326 

400 

53078 

14CFR 

Ch.VI 52270 

23 50809,50819 

25 51299,  52017,  54062 

35 50302 

39 49823,  49825,  50304, 

50306,  50307,  50529,  51555, 
51843,  51849,  51853.  51856, 
51857,  51860,  52020,  52023, 
52027,  52312,  52313,  52489, 
52492.  52496,  52498,  52668, 
53060,  53083.  53332.  53335, 
53337 

61 .: 52278 

63 52278 

71 50101,  53950 

73 50310,  53951 

91 50531 

97 50821.  50823,  53085, 

53087 

121 51546.  52278.  52834 

135 51546.52278 

142 51546,52278 

382 51556 

1300 51546,  52270 

PfopoMd  Rutes: 

13 52878 

39 50125,  50578,  50580, 

50582,  50584,  50586,  50588, 
50870,  50872,  50873,  50875, 
50877,  50880,  50872,  50884, 
50886,  50888,  50891,  50894, 
50897,  50899,  50901 ,  50903, 
50906,  50910,  50912,  50915, 
50917,  51358,  51607,  51611, 
52066,  52068,  52070,  52072. 
52073,  53131,  53738,  53741, 
53743 

61 52878 

71 52076 

73 53132 

91 52878 

119 52878 

125 52878 

135 52878 

142 52878 

15CFR 

14 49827 

742 50090 

744 50090 

Propocad  Rules: 

990 50919 


16CFR 

6 

1700 


1633. 


.51862 
53951 

.51886 


17  CFR 

1 53510 

3 53510 

4 53510 

140 .53510 

155 53510 

230 50102 

232 49829 

239 50102 

240 50103 

270 50102 

274 50102 


190 50786 

230 50744 

232 50744 

239 50744 

240 49877.  50744.  50786 

242 50720 

249 50744 

269 50744 

18  CFR 

Propowd  RuIm: 

Ch.  1 50591 

37 50919 

161 50919 

250 50919 

284 50919,  53134 

358 50919 

19  CFR 

10 50534,51864 

122 50103 

163 50534 

20  CFR 

655 51095 

rropo— d  RuIm: 

655 53745,53746 

21  CFR 

101 50824 

172 53711 

310 53088 

1308 51530,  51539 

1310 54061 


589 50929 

1308 51535 

1309 52670 

1310 52670,53746 

22  CFR 

41 49830,  52500,  53711 

139 52502 


23  CFR 

rropowd  RuIm: 

627 

635 

636 

637 

710 


.53288 
.53288 
.53288 
.53288 
.53288 


24  CFR 

599 52675 

888 50024 

965 50004 

3500 53052 


.53930 
.53930 


200. 
203. 


25  CFR 


580 50127 


26  CFR 

1 

301 

602 


1... 
48. 


.52675 
.50541 
.50641 

.53555 
..53564 


PropoMd  RuIm: 

40 


.52730 


28  CFR 

2 51301 

PropoMd  Rutet: 

100 50931 

29  CFR 

Ch.  XL 51864 

102 50310 

1904 52031 

4022 52315 

4044 52315 

470 50010 

30  CFR 

210 50827 

218 50827 

920 50827 

PropoMdRutes: 

901 52879 

904 50952 

948 53749 

950 51891 


31  CFR 

285 

586 

587 


.51867 
,.50506 
.50506 


32  CFR 

40 

42 

46 

51 

55 

62 

63 

65 

72 

76 

79 

89 

98 

102 

103 

Ill 

114 

115 

132 

157 

159 

159a 

171 

186 

188 

194 

320 


.53957 
.53957 
.53957 
.53957 
..53957 
.53957 
.53957 
..53957 
.53957 
.53957 
.53957 
.53957 
..53957 
.53957 
..53957 
.53957 
..53957 
.53957 
..53957 
.53857 
.53957 
.53957 
.53957 
..53957 
..53957 
..53957 
.52680 


706 53523,  53524.  53525. 

53526.  53528.  53529,  53530, 
53531.53532 


33  CFR 

110 

117 51302.51313. 

51305.  51557.  52317, 
52685,  52686,  52687. 


1 50786 

41 50720.  50786 


27  CFR 

9 


.50564 


160 

165 50105.50106. 

50315.  51305,  51307, 
51568.  51562.  52035. 
52038.52039.52041. 


.50315 
51304. 
52684. 
52689. 
53068 
.50565 
50106. 
51309. 
52036. 
52043, 
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111 


52689.  52691,  52693,  52851, 
53712.  53713.  53958 


117 51614 

155 49877 

156 49877 

165 52365 

173 53754 

36  CFR 

PropoMd  Rutos: 

1234 51740 

37  CFR 

Proposed  Rules: 

260 51617 


38  CFR 

19 

20 


..53339 
.53339 


3 49886,  53139.  53565 

4 49886 

17 50594 

20 50318 

36 51893 

39  CFR 

20 53069 

Proposed  RuIm: 

20 52555 

111 51617 

40  CFR 

9 53044 

52 50319,  50829.  51312. 

51566,  51568,  51570.  51572. 
51574.  51576.  51578,  51868, 
51869,  52044.  52050,  52055, 
52317,  52322,  52327,  52333, 
52338,  52343,  52359,  52506, 
52511.  52517,  52522,  52527, 
52533,  52694,  52695,  52700, 
52705,  5271 1 ,  52851 ,  52857, 
52662,  52867,  53090,  53094, 
53340,  53658,  53662,  53665, 
53686 

55 53533 

60 49830.  501 10 

61 50110 

62 49834.  52060,  52534 

63 50110.50116,50504, 

52361,52537 

70 49837,  49839,  50321, 

50325,  50574.  51312,  51318, 
51581,52538,52874 

81 53094.  53106.  53665 

122 53044 

123 53044 

124 53044 

130 53044 

180 50329.  50829.  51585. 

51587.  53342.  53716.  53720 

257 53535 

258 53535 

261 50332 

271 49841.  50833 

272 53724 

403 50334 

PfOpOCMl  RutoK 

51  50135 

52 ..502M.  50375.  51359. 

51619,  52367,  52560 

60 49894 

62 49895.  52077,  52561 


63 50135,50768 

70 49895.  50136,  50375, 

50378,  50379,  51359,  51360, 
51620.  51895.  52368,  52561, 
52562,  52881.  52882,  53140, 
53148,53151,53155,53159. 
53163,  53167,  53170,  53174, 
53178,  53354.  53370,  53966, 
53969 

89 51098 

90 51098 

91 51096 

93 50954 

94 51098 

124 52192 

136 51518 

141 .....50961 

142 50961 

228 51628 

257 53566 

258 53566 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896 

272 53755 

281 50963 

300 50380 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39 51095 

42CFR 

51d 51873 

PropMed  Rutas: 

81 50967 

82 50978 

43  CFR 

2560 52544 

44  CFR 

64 51320 

65 53112,  53114,  53115 

67 53117 

Propossd  Rulse: 

67 53182,53190 


45  CFR 

Ch.  v.... 


.49844.  54061 


46  CFR 

32 49877 

126 53542 

47  CFR 

0 50833 

1 50834 

2 50834,53960 

22 50841 

24 50641 

27 51594 

64 50841,  53545 

73 50576.  50843.  51322. 

52547.  52711.  52712.  53730, 
53731 
Propoesd  RuIm: 
2 51905.  53191,  53973 


21 

51905 

64 

73 

50139,  50140 

.50602,50991,51360, 

51361 
52567 

76 

51905,  52565,  52566, 

52733,  52734,  52735, 

53192.  53755 

51905 

48  CFR 

Ch.  1 

1 

53478,  53500 

53479 

2 

.53483.  53485,  53487 

12 

13 

53483,  53487 

53487 

19 

22 

32 

53492,  53500 

.53479,  53487 

53485 

46 

53483 

52 

53 

.53479.  53483,  53485, 

53487,53492 

53492 

202 

49860 

204 

49860 

211 

49860 

212 

215 

49860.  49862 

49862 

219 

223 

49660,  49863 

49664 

225 

49862 

226 

50504 

232 

49864 

236 

49860 

237 

49860 

242 

49860 

243 

49865 

245 

49860 

248 

49865 

252 

253 

442 

.49860,  49862,  49864, 
49865,  50504,  51515 

49862,  51515 

49866 

1804 

53545 

1807 

53545 

1808 

53545 

1815 

53545 

1816 

53545 

1817 

53545 

1819 

53545 

ie?2 

53545 

1832 

53545 

1835 

53545 

1836 

53545 

1837 

53545 

1842 

53545 

1843 

53545 

1844 

53545 

1852 

53545 

Propossd 

1 

Rutos: 

53314 

36 

53314 

52 

53050 

53 

53314 

552 

53193 

49  CFR 

27 

51556 

325 

49867 

355 

49867 

356 

49867 

360 

49867 

365 

49667 

366 

49867 

367 

49667 

370 

49867 

371 

49867 

372 

49867 

373. 

374. 

375. 

376. 

377. 

378. 

379. 

381. 

383. 

384. 

385. 

386. 

387. 

388. 

389. 

390. 

391. 

392. 

393. 

395. 

396. 

397 

398 

399. 


.49867 
.49867 
.49667 
.49667 
.49867 
..49867 
.49867 
.49667 
.49867 
.49667 
.49867 
.49867 
.49867 
.49867 
..49667 
.49667 
.49667 
.49867 
..49667 
..49867 
.49667 
.49867 
.49667 
.49667 


544 53731 

572 51880 

1244 53734 


171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 51629,53376 

579 51907 

587 51629 

50  CFR 

17 50340,  51322,  51598 

18 50843 

223 50350.  52362 

230 52712 

300 53735 

600 50851 

635 53346 

660 49875,  50851,  52062 

679 50576.  50858,  52713. 

53122,  53736 


.52282 
53573, 
53756 
,52077 
.52077 
53385 
53194, 
53385 
50390 
.53575 
53579 
53769, 
53770 
.51367 
52090 


10 

17 50383,51362, 

20 51919 

21 

222 50148.  53194 

223 50148,  52567, 

53195 

229 49896,50160, 

600 

622 52370 

648 51000,53575, 

660 

679 49908,51001, 
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REMINDERS 

The  items  in  this  list  wefe 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  25, 
2001 

DEFENSE  DEPARTMENT 

Various  CFR  parts  removed; 
published  10-25-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Penrtsylvania;  published  9- 
10-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  published 
10-25-01 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Papayas  grown  in — 
Hawaii;  comments  due  by 
10-29-01;  published  9-28- 
01  [PR  01-24316] 

VkGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
foreign: 
Phytosanitary  certificates  f6r 

imported  fruits  and 

vegetables;  comments 

due  by  10-29-01; 

published  8-29-01  (FR  01 

21809] 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
North  American  Industrial 
Classification  System; 
comments  due  by  10-29- 
01;  published  9-27-01  [FR 
01-24057] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Interr^tional  services  surveys: 
BE-20;  benchmark  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 


persons;  comments  due 
by  10-29-01;  published  8- 
28-01  [FR  01-21646] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
West  Coast  salnrion; 
comments  due  by  10- 
29-01;  published  10-12- 
01  [FR  01-25722] 
Marine  mammals: 
Atlantic  Large  W)>ale  Take 
Reduction  Plan; 
comments  due  by  11-2- 
01;  published  10-3-01  [FR 
01-24910] 
Incidental  taking — 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comnwnts  due  by  10- 
31-01;  published  10-1- 
01  [FR  01-24590] 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-1- 
01;  published  10-2-01 
[FR  01-24541] 
Protected  species  special 
exception  permits; 
comments  due  by  11-2- 
01;  published  8-22-01  [FR 
01-21091] 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  and  trademark  cases: 
Registratk)n  applk^ations  and 
other  documents; 
electronk:  submissk>n; 
comments  due  by  10-29- 
01;  published  8-30-01  [FR 
01-21878] 
DEFENSE  DEPARTMENT 
Military  justk:e: 
Legal  assistance  matters; 
military  testamentary 
instruments,  powers  of 
attomey,  and  advance 
medk:al  directives; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21635] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Rertewable  Energy  Office 
Consumer  products;  energy 
conservatkjn  program: 
Energy  conservation 
standards — 
Commericial  unitary  air 
conditk}ners  and  heat 
pumps;  comments  due 
by  11-1-01;  published 
9-27-01  [FR  01-24226] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 


Electronic  servfce  of 
documents;  comments 
due  by  11-2-01;  published 
10-4-01  [FR  01-24801] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutran  control: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  11-1-01;  published 
10-2-01  [FR  01-24596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk>n  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24707] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24708] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutk>n  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24064] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24065] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkxi  control: 
State  operating  pemiits 
programs — 

Rhode  Island;  comments 
due  by  10-31-01; 
published  10-1-01  [FR 
01-24254] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
Rhode  Island;  comnrients 

due  by  10-31-01; 

published  10-1-01  [FR 

01-24253] 
VerTT>ont;  comments  due 

by  10-29-01;  published 

9-28-01  [FR  01-24381] 
Virginia;  comments  due 

by  11-2-01;  published 

10-3-01  [FR  01-24714] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkjn  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
Oi -24709] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia:  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
01-24710] 
Air  pollutkKi;  standards  of 
performance  for  new 
statkxiary  sources: 
Industrial-commercial- 
institutional  steam 
generating  units; 
comments  due  by  10-31- 
01;  published  10-1-01  [FR 
01-24074] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 

performance  for  new 

stationary  sources: 

Industrial-commercial- 
institutional  steam 
generating  units; 
comments  due  by  10-31- 
01;  published  10-1-01  [FR 
01-24075] 
Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Texas;  comments  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24215] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Texas;  comments  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24214] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Delaware;  comments  due  by 
11-1-01;  published  10-2- 
01  [FR  01-24202] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  auttiority 
delegations: 

Delaware;  comnr)ents  due  by 
11-1-01;  published  10-2- 
01  [FR  01-24201] 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  varkxjs 

States: 

Arizona;  comments  due  by 

11-1-01;  published  10-2-  ' 

01  [FR  01-24203] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 

California;  comments  due  by 
11-2-01;  published  10-3- 
01  [FR  01-24483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenoentation 
plans;  approval  and 
promulgation;  various 
States: 

Cfdifomia;  comments  due  by 

11-2-01;  published  10-3- 

01  [FR  01-24484] 
Hazardous  waste  program 
auttKMizations: 
Missouri;  comments  due  by 

10-31-01;  published  10-1- 

01  [FR  01-24195] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Missouri;  comments  due  by 

10-31-01;  published  10-1- 

01  [FR  01-24194] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identifrcation  and  listing — 

Mixture  and  derived-from 
rules;  treatment, 
storage,  or  disposal; 
comments  due  by  11-2- 
01;  published  10-3-01 
[FR  01-24068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
iderrtification  and  listirtg — 
Mixture  rule  revisions; 
comments  due  t>y  11-2- 
01;  published  10-3-01 
[FR  01-24073] 
Solkl  wastes: 
Products  containing 
recovered  materials; 
comprehensive 
procurement  gukleline; 
comihents  due  by  10-29- 
01;  published  0-28-01  [FR 
01-21567] 
Superfund  program: 
National  oil  and  hazardous 
sut>stances  contingency 
plan— 

Natkxial  priorities  list 
update;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24486] 
Water  programs: 


Pollutants  analysis  test 
procedures;  gukJelines — 
Bk>k>gical  pollutants  in 
amt)«ent  water, 
analytical  methods; 
comments  due  by  10- 
29-01;  published  8-30- 
01  [FR  01-21813] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Arsenk:;  compliance  and 
new  source 
contaminants 
monitoring;  clarifications; 
comments  due  by  10- 
31-01;  published  7-19- 
01  [FR  01-18093] 
Arsenic;  compliance  and 
new  source 
contaminants 
nxxiitoring;  clarifications; 
correction;  comments 
due  by  10-31-01; 
published  8-16-01  [FR 
01-20773) 
Arseruc;  compliance  and 
new  source 
contamirunts 
monitoring;  clarifications; 
comments  due  by  10- 
31-01;  published  10-5- 
01  [FR  01-25047] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
ComnK)n  carrier  services: 
In-regkxi  interexchange 
servK»s  provided  by 
incumbent  independent 
kx:al  exchange  carriers; 
special  affiliate 
requirements;  biennial 
regulatory  review; 
comments  due  by  11-1- 
01;  published  10-2-01  [FR 
01-24569] 
Tislecommunicatiorts  carriers' 
use  of  custonr>er 
proprietary  network  and 
otfier  customer 
information;  norv 
accounting  safeguards 
implementation;  comments 
due  by  11-1-01;  published 
10-2-01  [FR  01-24570) 
Digital  televiskxi  stations;  table 
of  assignments: 
Minnesota;  comments  due 
by  10-29-01;  published  9- 
14-01  [FR  01-23055] 
Penrtsylvania;  comments 
due  by  10-29-01; 
published  9-14-01  [FR  01- 
23054] 
South  Carolina:  comments 
due  by  10-29-01: 
published  9-14-01  (FR  01- 
23059] 
Radio  stations:  table  of 
assignments: 

Tennessee:  comntents  due 
by  10-29-01;  published  9- 
IfrOI  (FR  01-23183) 


Texas;  comments  due  by 

10-29-01;  published  9-18- 

01  [FR  01-23184] 
Various  States;  comments 

due  by  10-29-01; 

published  9-18-01  [FR  01- 

23185] 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  Housing  Program; 
amer)dments;  comments  due 
by  11-2-01;  published  10-3- 
01  [FR  01-24586] 
Federal  home  toan  bank 
system: 
Multiple  Federal  home  k>an 

bank  memberships; 

comments  due  by  11-2- 

01;  published  10-3-01  [FR 

01-24586] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Allerger^  preserve  and 
labeling  in  foods; 
meeting;  comments  due 
by  10-29-01;  published 
7-25-01  [FR  01-18617) 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  arxl  sulphur  operatkxts: 
Pipeline  modifications  and 

repairs;  safety  measures 

and  procedures; 

comments  due  by  10-29- 

01;  published  8-28-01  [FR 

01-21601] 

LABOR  DEPARTMENT 
Employment  aitd  Training 
Administration 

AHens: 
Labor  certification  and 
petition  process  for 
temporary  emptoyment  of 
rxxiinrtmigrant  aliens  in 
U.S.  agriculture;  fee 
structure  modification; 
comments  due  by  10-29- 
01;  published  9-27-01  [FR 
01-24207] 

NATIONAL  AERONAUTICS 
AND  SPACE 
AOMIMSTRATION 

Acquisition  regulations: 
Broad  agency 
announcements:  safety 
and  risk-based 
martagement;  comments 
due  by  10-30-01; 
published  8-31-01  (FR  01- 
21994] 

NATIONAL  CREOTT  UNION 
ADMWSTRATION 

Credit  unions: 
Prompt  corrective  action  and 
insurance  requirements- 


Financial  and  Statistical 
Reports;  filing 
requirements;  comments 
due  by  11-1-01; 
published  8-3-01  [FR 
01-19101] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 

Environment,  public  health, 

and  safety;  comments  due 

by  10-31-01;  published 

10-2-01  [FR  01-24465] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulatior^ 
review;  comments  due  by 
10-29-01;  published  8-30-01 
[FR  01-21718] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthir>ess  directives: 
Agusta;  comments  due  by 
10-29-01:  published  8-30- 
01  [FR  01-21748] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinM>rthiness  directives: 
Agusta  S.p.A.;  comments 

due  by  10-29-01; 

published  8-29-01  [FR  01- 

21219] 
Boeing;  comments  due  by 

10-29-01;  published  8-29- 

01  [FR  01-21488] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Eurocopter  France; 
coTTHnents  due  t>y  10-29- 
01;  published  8-29-01  [FR 
01-21753] 

EXTRA  Fkjgzeugbau  GmbH; 
comments  due  by  10-31- 
01;  published  9-26-01  [FR 
01-24024] 

FairctiiM;  comments  due  t>y 

10-29-01;  published  8-21- 

01  (FR  01-20941] 
Pratt  &  Whitney;  comments 

due  by  10-29-01; 

published  8-30-01  [FR  01- 

21895) 
Rayttwon;  comments  due  by 

10-31-01;  published  8-27- 

01  [FR  01-21498] 

TRANSPORTATKtN 
DEPARTMENT 
Federal  Aviation 
Administration 

AinMorthiness  standards: 
Special  conditions— 


VI 
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Dassault  Aviation  Mystere- 
Falcon  50  airplanes; 
comments  due  by  10- 
29-01;  put)«shed  9-27- 
01  [FR  01-24219] 
•mANSPORTATlON 
DEPARTMENT 
Fedwal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  10-29-01;  published 
8-29-01  [FR  01-21825] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments' 
due  by  11-1-01;  published 
9-24-01  [FR  01-23780] 
TREASURY  DEPARTMENT 
intemai  Revenue  Service 
Income  taxes: 
Constructive  and  property 
transfers  to  third  party  on 


behalf  of  spouse; 
comments  due  by  11-1- 
01;  published  8-3-01  [FR 
01-19224] 
Tax  shelter  rules  list; 
modification;  comments 
•     due  by  10-31-01; 

published  8-7-01  [FR  01- 
19616] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cunrent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurr.hM. 

The  text  of  laws  is  not 
putjiished  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemnrwnt  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.aaxss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

HJ.  Res.  69^.L  107-53 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2002,  and  for  other 
purposes.  (Oct.  22.  2001;  115 
Stat.  269) 

Last  List  October  18,  2001' 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subschtie,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.hwnl  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Air  Force  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54235-54236 

Blind  or  Severely  Disabled,  Committee  for  Purchaee  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Service  industries;  annual,  54194 

Centers  for  Medicare  &  Medicaid  Services 

PROPOSED  RULES 
Medicare: 
Supplementary  medical  insurance  premium  surcharge 
agreements,  54186-54190 
Medicare  and  Medicaid: 
Fire  safety  standards  for  certain  health  care  facilities, 
54179-54186 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
State  Children's  Health  Insurance  Program;  allotments  to 
States,  District  of  Columbia,  and  U.S.  territories  and 
commonwealths,  54246-54251 
Medicare: 
Inpatient  hospital  deductible  and  hospital  and  extended 
care  services  coinsurance  amoimts  (2002  CY),  54251- 
54253 
Medicare,  Medicaid,  and  SCHIP  Benefits  Improvement 
and  Protections  Act;  national  and  local  coverage 
determination  review  process;  ruling,  54253-54255 
Monthly  actuarial  rates  and  supplementary  medical 

insurance  (Part  B)  premium  rates  (2002  CY),  54255- 
54261 
New  technology  intraocular  lenses  furnished  by 
ambulatory  surgical  centers;  payment  amounts 
adjustment,  54261-54262 
Outpatient  diabetes  self-management  and  training 

services;  national  accreditation  program  recognition 
applications — 
American  Diabetes  Association.  54263-54264 
Indian  Health  Service,  54262-54263 
Part  A  hospital  insurance  premium  for  iminsured  aged 
and  disabled  individuals  who  have  exhausted  other 
entitlements  (2002  CY),  54264-54265 
Meetings: 
Practicing  Physicians  Advisory  Council,  54266-54267 

Coast  Guard 

RULES 

Drawbridge  operations: 

Massachusetts,  54140-54141 
Ports  and  waterways  safety: 

Sault  Locks,  St.  Mary's  River,  Sault  Ste.  Marie,  MI; 
,         sectirity  zone,  54141-54143 
Regattas  and  marine  parades: 

Charleston  Christmas  Boat  Parade  and  Fireworks  Display, 
54136-54138 


Waverly  Hotel  Opening  fireworks  display,  54138-54140 
NOTICES 
Bridges: 

Faciane  Canal  Bridge  Project;  Faciane  Canal,  Tammany 
Parish,  LA,  54324 
Environmental  statements;  availability,  etc.: 

Integrated  Deepwater  System  Project,  54324-54326 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  54193-54194 

Comptroller  of  tlie  Currency 

NOTICES 
Privacy  Act: 
Systems  of  records.  54327-54340 

Defense  Department 

See  Air  Force  Department 
RULES 

Banks,  credit  unions,  and  other  financial  institutions  on 
DoD  installations 
Correction,  54136 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  coounent  request,  54235 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

54288-54289 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  54143-54164 
PROPOSED  RULES 
Electronic  reporting  establishment;  electronic  records 

Public  hearings,  54178-54179 
NOTICES 

Conunittees;  establishment,  renewal,  termination,  etc.: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  54240-54241 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  54241-54242 
Weekly  receipts,  54241 
Meetings: 
Bt  com  insect  resistance  management  framework 
development;  workshop  series,  54242-54243 
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Science  Advisory  Board,  54243-54244 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  54110-54119 

Honevwell.  54119-54120 
PROPOSED  RULES 

Airworthiness  directives: 
Airbus,  54173-54175 
Boeing,  54171-54173 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Telecommunications  relay  services;  711  dialing  for 
nationwide  access;  correction,  54165 
PROPOSED  RULES 
Digital  television  stations;  table  of  assignments: 

Mississippi,  54190-54191 
Radio  stations;  table  of  assignments: 

Arkansas,  54191-54192 

Michigan,  54191 


Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Nebraska,  54244-54245 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  54239-54240 
Applications,  hearings,  determinations,  etc.: 
B-R  Pipeline  Co.,  54236 
Colorado  Interstate  Gas  Co.,  54236-54237 
Great  Lakes  Gas  Transmission  L.P.,  54237 
Natiiral  Gas  Pipeline  Co.  of  America,  54237 
Northern  Border  Pipeline  Co.,-  54237-54238 
Northern  Natural  Gas  Co.,  54238 
Texas  Gas  Transmission  Corp.,  54238-54239 

Federal  Housing  Finance  Board 

RULES 

Federal  home  loan  bank  system: 
Capital  requirements,  54097-54109 

Federal  Railroad  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Rail  rolling  stock;  reflectorization;  cost-beneHt  analysis; 
comment  request,  54326 

Federal  Reserve  System 

RULES 

International  banking  operations  (Regulation  K): 

Authority  delegation,  54345-54398 
PROPOSED  RULES 
International  banking  operations  (Regulation  K): 

International  lending  supervision,  54398-54402 
NOTICES 

Banks  and  bank  holding  companies: 
'     Change  in  bank  control,  54245 

Formations,  acquisitions,  and  mergers,  54245-54246 


Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons,  specially  designated  nationals, 
terrorists,  and  narcotics  traffickers,  and  foreign  terrorist 
organizations. 
Additional  designations  of  terrorism-related  blocked 
persons,  54403-54409 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  conunent  request,  54235 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  National  Institutes  of  Health 

NOTICES 

Meetings: 
Vital  and  Health  Statistics  National  Committee,  54246 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54271-54272 
Submission  for  OMB  review;  comment  request,  54272- 
54273 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  54273 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Washoe,  Storey,  and  Lyon  Counties^  NV;  Truckee  River 
Water  Qujility  SetUement  Agreement,  Federal  Water 
Rights  Acquisition  Program,  54273-54274 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  54194-54195 
Antidumping: 
Circular  welded  carbon-quality  steel  pipe  from —  " 

China,  54198 
Cold-rolled  carbon  steel  flat  products  from — 

Various  countries.  54198-54213 
Industrial  nitrocellulose  from — 

France,  54213-54214 
Sulfanilic  acid  from — 

Hungary  and  Portugal,  54214-54218 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  54195-54197 
Russian  Federation;  non-market  economy  status,  54197- 
54198 
Countervailing  duties: 
Cold-rolled  carbon  steel  flat  products  from — 

Various  countries,  54218-54229 
Sulfanilic  acid  &t>m — 
Hungary,  54229-54232  , 

Meetings: 
Enviroimiental  Technologies  Trade  Advisory  Committee, 
54232 
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IntematkMial  Trade  Commission 

NOTICES 

Import  investigations: 
Steel  products 
Hearings,  54285-54286 

Justice  Department 

See  Justice  Programs  Office 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54286-54287 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54287-54288 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Hualapai  Indian  Reservation,  AZ;  Diamond  Bar  Road 
improvement  project,  54274 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  54275 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Outer  Continental  Shelf;  five-year  oil  and  gas  leasing 
program  (2002-2007), 

Hearings,  54276-54277 
Outer  Continental  Shelf  operations: 
Eastern  Gulf  of  Mexico  OCS— 

Oil  and  gas  lease  sales,  54277-54279 
Five-year  oil  and  gas  leasing  program  (2002-2007); 
comment  request,  54279-54282 

National  Aeronautics  and  Space  Administration 

RULES 

Grant  and  Cooperative  Agreement  Handbook;  miscellaneous 

changes,  54120-54125 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  54235 

National  Archhws  and  Records  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54289-54290 

National  CredR  Union  Administration 

PROPOSED  RULES 

Credit  imions: 
Investment  and  deposit  activities — 
Revisions  and  clarifications,  54168-54170 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Loan  and  lease  losses  allowance  methodologies  and 
federally-insured  credit  unions  documentation, 
54290-54301 


National  Highway  Traffic  Safely  Administration 

NOTICES 
Meetings: 
Crash  Injury  Research  and  Engineering  Network,  54326- 
54327 

National  Institutes  of  Healtit 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Longitudinal  Study  of  Environmental  Effects  on 
Child  Health  and  Development  Advisory  Committee, 
54267 
Inventions,  Government-owned;  availability  for  licensing, 

54267 
Meetings: 
National  Eye  Institute,  54268 

National  Heart,  Limg,  and  Blood  histitute,  54268-54269 
National  Institute  of  Mental  Health.  54268-54269 
Scientific  Review  Center,  54269-54271 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 

Atlantic  bluefin  Uma.,  54165-54166 
West  Coast  States  and  Western  Pacific  fisheries — 
Coastal  pelagic  species,  5416&-54167 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Essential  fish  habitat;  meeting,  54192 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54232-54233 

Meetings: 
Marine  Fisheries  Advisory  Committee,  54233 

Permits: 
Endangered  and  threatened  species,  54233-54234 

National  Parle  Sarvica 

NOTICES 
Meetings: 

Christmas  Pageant  of  Peace,  54283 
Native  American  human  remains  and  associated  funerary 
objects: 
Anthropological  Studies  Center,  Archaeological 

Collections  Facility,  Sonoma  State  University,  CA— 
Inventory  fix)m  Lake  County,  CA.  54283-54284 
University  of  Denver,  Anthropology  Department  and 
Museiun,  CO — 
Inventory  bom  Pettit  site,  Ramah,  NM,  54284-54285 

Nuclear  Regulatory  Commission 

NOTICES 

Reports  and  guidance  doomients;  availability,  etc.: 
Nuclear  waste  repository  sites  recommendation  and 
Yucca  Mountain,  NV  site  suitability;  Energy 
Department's  guidelines,  54303-54305 
Applications,  hearings,  determinations,  etc.: 
Southern  Nuclear  Operating  Co.,  hic,  et  al.,  54301-54303 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademark  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  54234 
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Postal  Service  i 

NOTICES  ' 

Meetings;  Sunshine  Act,  54305 

Public  Health  Service         | 

See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

RULES 

Federal  claims  collection:     > 
Administrative  offset.  Federal  salary  offset,  and  tax 
refund  offset,  etc.,  54125-54135 
NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Evergreen  Select  Fixed  Income  Trust  et  al.,  54305- 

54310 
Great  American  Life  Insxirance  Co.  of  New  York  et  al., 
54310-54313 
Joint  transaction  applications — 
Putnam  American  Government  Income  Fund  et  al., 
54313-54315 
Meetings;  Simshine  Act,  54315 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  54315-54316 
New  York  Stock  Exchange,  Inc.,  54316-54317 
Philadelphia  Stock  Exchange,  Inc.,  54317-54319 

Small  Business  Administration 

NOTKES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  54319 
LowDoc  and  SBAExpress  Pilot  Loan  Programs;  extension, 

54319 
Small  business  investment  companies: 

Maximum  leverage  ceiling  increase,  54319 

State  DefMulment 

RULES 

Visa;  immigrant  docimientation: 

Diversity  Immigration  Program,  54135-54136 
NOTICES 
Meetings: 

Shipping  Coordinating  Committee,  54319-54320 
Privacy  Act: 

Systems  of  records,  54320-54321 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Six  County  Association  of  Governments,  54327 

Trade  Representative,  Office  of  United  States 

NOTICES  j 

Meetings:  j 

Industry  Sector  Advisory  Committees — 
Small  and  Minority  Business,  54321 


Trade  Policy  Staff  Conmiittee: 
Steel  imports;  adjustment  actions;  comment  request, 
54321-54324 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Siurface  Transportation  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Foreign  Assets  Control  Office 
PROPOSED  RULES 
-Privacy  Act;  implementation,  54175-54178 

United  States  Institute  of  Peace 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Solicited  grants — 
Spring  competition  program,  54340 

Veterans  Affairs  Departmerit 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54340-54342 
Submission  for  OMB  review;  conmient  request,  54342- 
54343 


Separate  Parts  In  This  Issue 

Part  li 

Federal  Reserve  System,  54345-54402 

Part  III 

Treasury  Department,  Foreign  Assets  Control  Office,  54403- 
54409 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  925, 930, 931, 932,  and 
933 

[No.  2001-24] 

RIN  3069-AB06 

Capital  Raqulrements  for  Federal 
Home  Loan  Banks 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  modifying  the 
capital  and  related  regulations  that  were 
adopted  on  December  20,  2000.  Many  of 
the  changes  were  identified  in  response 
to  an  advance  notice  of  proposed 
rulemaking  (ANPR)  relating  to 
unforeseen  issues  that  were  not 
addressed  by  the  final  capital  rule.  In 
addition  to  making  certain  conforming 
amendments,  the  Finance  Board  is 
clarifying  that  the  Federal  Home  Loan 
Banks  (Banks)  may  pay  dividends  on 
Class  A  stock  from  retained  earnings; 
providing  Banks  with  discretion  to 
prohibit  members  from  transferring 
Bank  stock;  defining  the  phrase 
"charges  against  the  capital  of  the 
Bank;"  clarifying  the  o^-balance  sheet 
conversion  factors  for  commitments  to 
make  advances  and  commitments  to 
acquire  loans;  changing  the  provision 
governing  the  membership  termination 
date  for  members  seeking  to  voluntarily 
withdraw  from  the  Bank  System;  and 
adding  a  requirement  that  a  Bank  make 
certain  disclosures  to  its  members 
before  its  capital  plan  can  be 
implemented.  The  Finance  Board  is 
also:  providing  Banks  with  authority  to 
suspend  the  redemption  of  Class  A  or 
Class  B  stock  if  continued  redemption 
would  seriously  affect  the  Bank's  capital 
position  or  raise  other  safety  or 
soundness  concerns  and  adopting  a 
provision  requiring  Banks  to  establish  a 


deadline  in  their  capital  plans  by  which 
a  member  must  opt-out  of  the  stock 
conversion  process. 
DATES:  The  final  rule  is  effective 
November  26.  2001. 
FOR  FURTHER  iNFORMATK>N  CONTACT: 
James  L.  Both  well,  Managing  Director, 
(202)  408-2821;  Scott  L.  Smith,  Acting 
Director,  (202)  408-2991;  Ellen 
Hancock,  Senior  Financial  Analyst, 
(202)  408-2906;  or  Christina  Miiradian, 
Senior  Financial  Analyst,  (202)  408- 
2584,  Office  of  Policy,  Research  and 
Analysis;  or  Arnold  Intrater,  Acting 
General  Counsel,  (202)  408-2536;  Neil 
R.  Crowley,  Deputy  General  Counsel, 
(202)  408-2990;  Thomas  F.  Heam. 
Senior  Attorney-Advisor,  (202)  408- 
2976;  or  Thomas  E.  Joseph,  Senior 
Attorney-Advisor,  (202)  408-2512, 
Office  of  General  Coimsel,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory  Background 

The  Gramm-Leach-Bliley  Act,  Pub.  L. 
No.  106-102,  133  Stat.  1338  (November 
12, 1999)  (GLB  Act),  amended  the 
Federal  Home  Loan  Bank  Act  (Bank  Act) 
to  change,  among  other  things,  the 
capital  structure  of  the  Banks  from  a 
"subscription"  structiu«  to  one  that 
includes  both  risk-based  and  minimimi 
leverage  requirements.  The  GLB  Act 
also  required  the  Finance  Board  to 
prescribe  uniform  capital  standards  for 
the  Banks  and  required  each  Bank  to 
adopt  and  implement  a  capital  plan 
consistent  with  provisions  of  the  GLB 
Act  and  Finance  Board  regulations. 

On  March  2,  2001,  the  Finance  Board 
approved  an  ANPR  to  help  identify 
issues  or  uncertainties  that  had  not  been 
contemplated  by,  or  fully  addressed  in, 
the  final  capital  rule  or  that  had  arisen 
only  after  the  Banks  had  begim  to 
develop  their  capital  plans.  See  66  FR 
14093  (Mar.  9,  2001).  On  August  8, 
2001,  the  Finance  Board  published  for 
notice  and  comment  a  notice  of 
proposed  rulemaking  (proposed  rule) 
addressing  a  small  number  of 
modifications  to  the  capital  and  related 
regulations.  See  66  FR  41462  (Aug.  8, 
2001).  Many  of  the  changes  proposed 
were  identified  in  response  to  the 
ANPR.  In  addition  to  proposing  certain 
conforming  amendments,  the  Finance 
Board  proposed  to:  clarify  that  the 
Banks  may  pay  dividends  on  Class  A* 
stock  from  retained  earnings;  provide 


Banks  with  discretion  to  prohibit 
members  from  transferring  Bank  stock; 
define  the  phrase  "charges  against  the 
capital  of  the  Bank:"  clarify  3ie  off- 
balance  sheet  conversion  factor  for 
conmiitments  to  make  advances  and 
commitments  to  acquire  loans;  change 
the  provision  governing  the  membership 
termination  date  for  members  seeking  to 
withdraw  voluntarily  frtim  the  Bank 
System;  and  add  a  requirement  that  a 
Bank  make  certain  disclosures  to  its 
members  before  its  capital  plan  can  be 
implemented.  The  proposed  rule  also 
addressed  other  issues  arising  under  the 
capital  rule  that,  based  on  the  ANPR 
conmients,  appeared  to  require 
additional  explanation,  even  though  no 
amendment  to  the  regulation  with 
respect  to  these  issues  was  proposed. 
After  considering  the  comments  on 
the  proposed  nde,  the  Finance  Board  is 
adopting  many  of  the  changes  as 
proposed,  and  is  substantially 
modifying  a  number  of  others.  The 
Finance  Board  is  also  adopting  a  few 
changes  after  commenters  prompted  the 
Finance  Board  to  reconsider  issues  that, 
when  proposing  the  rule  amendments, 
the  Finance  Board  had  indicated  such 
issues  would  not  require  rule  changes. 
The  final  rule  being  adopted  herein  will 
become  effective  30  days  from  its  date 
of  publication  in  the  Federal  Register, 
in  accordance  with  the  Administrative 
Procedure  Act.  See  5  U.S.C.  553(d). 
Banks,  however,  may  immediately  rely 
on  the  changes  adopted  herein  in 
developing  their  capital  plans.  Further, 
because  some  Banks  have  already 
submitted  their  respective  capital  plans 
to  the  Finance  Board  for  approval  or 
others  may  not  have  sufficient  time  to 
alter  a  capital  plan  already  approved  by 
the  their  boards  of  directors  before 
October  29,  2001  (when  final  plans  are 
to  be  submitted  to  the  Finance  Board), 
the  Finance  Board  emphasizes  that 
Banks'  boards  of  directors  may  amend 
their  capital  plan  submissions  at  any 
time  up  until  the  time  the  Finance 
Board  considers  the  capital  plan  for 
approval. 

n.  Comments  on  and  Changes  to  the 
Proposed  Regulations 

The  Finance  Board  received  seven 
comment  letters  related  to  the  proposed 
rule.  One  comment,  from  a  Bank,  was 
sent  on  behalf  of  all  twelve  Banks.  Four 
Banks  submitted  separate  comments. 
Comment  letters  were  also  submitted  by 
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two  trade  associations.  On  August  20, 
2001,  Finance  Board  staff  met  with 
representatives  of  three  Banks,  along 
with  a  law  firm  representing  the  Banks, 
to  discuss  disclosure  requirements  in 
the  proposed  rule.  A  summary  of  this 
meeting  was  designated  as  a  comment. 
After  considering  these  comments  the 
Finance  Board  has  made  a  niunber  of 
changes  to  the  proposed  regulations.  In 
other  cases,  the  Finance  Board  believes 
that  no  change  to  the  proposed  rule  is 
warranted  or  that  the  Finance  Board 
could  address  the  comment  by 
clarifying  the  meaning  of  regulatory  text 
or  a  statutory  provision.  The  Finance 
Board  discusses  below  those  comments 
that  referenced  provisions  in  the 
proposed  rule  amendments  or  that 
raised  issues  that  the  Finance  Board  has 
not  previously  fully  or  clearly 
addressed. 

Voluntary  withdrawal  from 
membership.  In  the  proposed  rule,  the 
Finance  Board  proposed  amending 
§  925.26(b)  to  address  a  membership 
termination  issue  raised  by  a  scenario 
described  in  comments  to  the  ANPR. 
See  66  FR  at  41463,  41473.  Under  that 
scenario,  a  member  was  required  to  hold 
Class  B  shares  to  support  outstanding 
borrowing  from  a  Bank  and  to  hold 
Class  A  shares  as  a  condition  of 
membership.  As  adopted  in  December 
2000.  §  925.26(b)  set  the  effective  date  of 
a  member's  termination  as  of  the  date  on 
which  the  last  of  the  applicable  stock 
redemption  periods  ended  for  the 
member's  stock,  whether  the  stock  in 
question  was  held  as  membership  stock, 
as  activity-based  stock,  or  as  excess 
stock.  Thus,  this  provision  prevented 
the  Bank  from  redeeming  Gass  A  stock 
at  the  end  of  the  six-month  redemption 
period  because  that  stock  would  have 
been  required  to  be  held  as  a  condition 
of  continued  membership  in  the  Bank 
until  the  membership  terminated  at  the 
end  of  the  five-year  redemption  period 
applicable  to  the  member's  outstanding 
Class  B  stock. 

Because  the  rule  appeared  effectively 
to  extend  the  redemption  notice  period 
for  Class  A  stock  in  the  sitiiation 
described  above  by  linking  the 
membership  termination  to  activity- 
based  stock  purchase  requirements, 
thereby  biudening  members 
unnecessarily,  the  Finance  Board 
proposed  to  change  it.  Under  the 
proposed  change,  the  membership  of  an 
institution  that  had  submitted  a  notice 
of  withdrawal  would  have  terminated  as 
of  the  date  on  which  the  last  of  the 
applicable  stock  redemption  periods 
ended  for  the  stock  held  as  a  condition 
of  membership,  as  that  requirement  was 
set  out  in  the  Bank's  capital  plan,  imless 
the  institution  decided  not  to  withdraw 


and  cancelled  its  notice  of  withdrawal 
prior  to  that  date.  This  proposed  change 
would  have,  in  situations  like  those 
described  above,  enabled  the  Bank  to 
redeem  the  Class  A  shares  that  were 
held  as  a  condition  of  membership  at 
the  end  of  six  months,  unless  a  Bank 
also  required  a  member  to  hold  Class  B 
stock  as  a  condition  of  membership.  In 
most  cases,  however,  the  Finance  Board 
believed  that  the  rule  change  would 
have  helped  assure  that  the  redemption 
date  for  the  Class  A  stock  held  as  a 
condition  of  membership  would  have 
corresponded  to  the  date  on  which  the 
member's  withdrawal  became  effiective. 

No  commenter  objected  to  the 
proposed  change.  One  commenter, 
however,  raised  a  question  about  how 
the  effective  date  of  a  member's 
volimtary  withdrawal  woidd  be  affected 
by  the  member's  purchase,  after  it  had 
submitted  its  notice  of  withdrawal,  of 
additional  stock  to  satisfy  an  increase  in 
its  membership  stock  requirement 
Under  925.26(b)  as  proposed,  if  a  Bank's 
capital  plan  required  a  member  to  hold 
Class  B  stock  as  a  condition  of 
membership,  volimtary  termination  of 
membership  would  ordinarily  occur  five 
years  from  the  date  the  member 
submitted  its  notice  to  withdraw. 
However,  if  two  years  into  the  five-year 
redemption  period,  the  membership 
requirement  increased  and  the  member 
purchased  additional  Class  B  stock  to 
satisfy  the  increase,  the  language  in 
§  925.26(b),  as  proposed,  could  be  read 
to  suggest  that  the  effective  date  of  the 
member's  volimtary  withdrawal  would 
become  five  years  after  the  purchase  of 
the  additional  stock,  or  in  effect,  seven 
years  after  the  member  first  submitted 
its  notice  of  voluntary  withdrawal.  Such 
an  outcome  Was  not  intended  by  the 
Finance  Board.  Therefore,  the  Finance 
Board,  in  adopting  this  provision,  has 
altered  the  proposed  language  to  make 
clear  that  the  effective  date  of 
termination  for  a  member  that 
voluntarily  withdraws  from 
membership  is  the  date  on  which  the 
last  of  the  applicable  stock  redemption 
periods  ends  for  membership  stock  that 
the  member  held  on  the  date  it 
submitted  its  withdrawal  notice. 

An  example  illustrates  how  a 
member's  voluntary  termination  would 
operate  under  the  amendment  to  section 
925.26(b).  At  the  time  it  submits  its 
notice  of  voluntary  withdrawal,  a 
member  holds  100  shares  of  Class  B 
stock  to  satisfy  its  membership  stock 
requirement.  Two  years  into  its  five-year 
redemption  period,  the  member 
purchases  20  shares  of  Class  B  stock  to 
satisfy  an  increase  in  its  membership 
stock  requirement.  The  effective  date  of 
the  member's  voluntary  withdrawal 


would  be  unchanged  by  the  purchase  of 
additional  stock,  and  on  that  date,  the 
membership  stock  held  as  of  the  date 
the  member  filed  the  notice  to  withdraw 
would  become  subject  to  redemption 
while,  as  explained  below,  the 
additional  20  shares  purchased  to 
satisfy  the  increase  in  the  membership 
stock  requirement  would  become 
excess. 

Stock  purchased  by  withdrawing 
member.  In  response  to  the  proposed 
rule,  a  commenter  raised  two  concerns 
regarding  stock  purchased  by  a 
withdrawing  member.  First,  the 
commenter  raised  the  scenario  of  a 
member  that,  after  filing  its  withdrawal 
notice,  purchased  additional  stock, 
either  to  satisfy  its  membership  stock 
purchase  requirement,  or  to  support 
additional  business  activity.  Assuming 
such  stock  were  Class  B  stock,  unless 
the  redemption  period  for  such  stock 
were  deemed  to  have  begun  on  the  date 
of  the  member's  withdrawal  notice,  the 
conunenter  argued,  the  redemption 
period  for  such  stock  could  extend  well 
after  the  termination  of  the  institution's 
membership. 

The  Finance  Board  believes  that,  with 
respect  to  stock  purchased  by  a 
withdrawing  member  to  support 
additional  business  activity,  such  a 
scenario  does  not  require  a  regulatory 
change.  It  is  true  that  in  this  scenario, 
if  the  stock  purchased  to  support 
additional  activity  is  Class  B  stock,  the 
redemption  period  would  extend 
beyond  the  effective  date  of  the 
member's  voluntary  withdrawal. 
However,  once  the  activity  related  to  the 
stock  was  liquidated,  the  stock  would 
become  excess  and  subject  to 
repurchase  at  the  Bank's  discretion. 

For  example,  assume  that  two  years 
into  its  five-year  redemption  period,  a 
withdrawing  member  takes  down  a  four- 
year  advance,  supporting  it  by 
purchasing  additional  Class  B  stock  on 
which  it  immediately  files  a  notice  of 
redemption.  When  the  membership  . 
expires  in  year  five,  there  would  still  be 
one  year  left  on  the  member's  advance. 
When  the  advance  is  paid  off  one  year 
later,  the  stock  supporting  that  activity 
would  become  excess,  subject  to 
repurchase  at  the  Bank's  discretion, 
even  though  one  year  still  remains  to 
run  on  that  stock's  five-year  redemption 
period. 

Similarly,  with  respect  to  Class  B 
stock  that  a  withdrawing  member 
purchases  to  satisfy  an  increase  in  its 
membership  stock  requirement,  such 
stock  would  not  be  subject  to 
redemption  until  some  time  after  the 
effective  date  of  the  member's  voluntary 
termination.  However,  as  explained 
more  fully  below,  this  stock  would  be 
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considered  excess  stock  as  of  the 
effective  date  of  the  member's  voluntary 
termination.  As  excess,  such  stock  could 
be  repurchased  at  the  Bank's  discretion 
under  the  terms  of  the  capital  plan. 

The  example  used  previously  also 
illustrates  how  a  member's  voluntary 
termination  would  operate  under  the 
amendment  to  §  925.26(b).  At  the  time 
it  submits  its  notice  of  voluntary 
withdrawal,  a  member  holds  100  shares 
of  Class  B  stock  to  satisfy  its 
membership  stock  requirement.  Two 
years  into  its  five  year  redemption 
period,  the  member  purchases  20  shares 
of  Class  B  stock  to  satisfy  an  increase  in 
its  membership  stock  requirement.  The 
effective  date  of  the  member's  voluntary 
withdrawal  would  be  unchanged  by  the 
purchase  of  additional  stock,  and  would 
remain  five  years  from  the  date  it 
submitted  its  notice  to  withdraw  from 
the  Bank.'  Further,  assuming  the 
member  filed  a  redemption  notice  for 
the  additional  20  shares  at  the  time  they 
were  purchased,  such  shares  could  be 
redeemed  three  years  after  the  member's 
voluntary  termination  was  effective. 
Such  shares  could  be  repurchased  by 
the  Bank  under  the  terms  of  its  capital 
plan,  however,  at  any  time  after  the 
effective  date  of  voluntary  termination 
because  after  such  date,  such  shares 
would  be  considered  excess. 

With  regard  to  this  latter  point,  some 
question  may  arise  as  to  whether 
membership  stock  held  after 
membership  has  been  voluntarily 
terminated  may  be  considered  excess 
because  of  a  provision  in  section  6(e)(2) 
of  the  Bank  Act  which  provides: 

Excess  Stock:  Shares  of  stock  held  by  a 
member  shall  not  be  deemed  to  be  "excess 
stock"  for  purposes  [of  a  Bank's  discretion  to 
repurchase  excess  stock  under  section 
6(e)(1)]  by  virtue  of  a  member's  submission 
of  a  notice  of  intent  to  withdraw  from 
membership  or  termination  of  its 
membership  in  any  other  manner. 

The  Finance  Board,  however,  believes 
that  section  6(e)(2)  of  the  Bank  Act  does 
not  preclude  membership  stock 
becoming  excess  upon  the  termination 
of  membership  pursuant  to  a  member's 
voluntary  withdrawal.  Instead,  the 
Finance  Board  interprets  section  6(e)(2) 
as  preventing  a  Bank  from  deeming 
excess  the  membership  stock  of  a 
member  that  voluntarily  withdraws 
from  membership  merely  because  the 
member  has  filed  a  notice  of 
withdrawal.  Nothing  precludes  a  Bank, 
however,  fixim  considering  stock  as 
excess  when  membership  actuaUy 


*  Of  course,  a  Bank  could  provide  in  its  capital 
plan  a  provision  which  automatically  commences 
the  redemption  period  upon  purchase,  for  stock 
purchased  after  a  member  submits  a  notice  of 
voluntary  withdrawal.  See  66  FR  at  41463. 


terminates  pursuant  to  a  voluntary 
withdrawal  because,  under  the  statute, 
the  stock  is  no  longer  required  as  a 
condition  of  membership.  The  Finance 
Board  believes  this  interpretation  is  also 
consistent  with  the  statutory  provision 
governing  voluntary  termination  of 
membership  which  sets  forth  that  the 
applicable  stock  redemption  notice 
period  begins  when  the  member  files  its 
notice  to  withdraw  and  that  stock  may 
be  redeemed  at  the  end  of  that  period. 
See  12  U.S.C.  1426(d)(1). 

Furthermore,  the  Finance  Board 
believes  that  use  of  the  phrase 
"termination  *  *  *  in  any  other 
manner"  means  that  the  second 
restriction  in  Section  6(e)(2)  of  the  Bank 
Act  applies  to  termination  of 
membership  by  a  process  other  than  the 
filing  of  a  voluntary  notice  of 
withdrawal,  in  other  words  as  applying 
to  members  that  are  involuntarily 
terminated,  or  terminated  through 
merger  or  consolidation  with  a 
nonmember  or  member  of  another  Bank. 
Thus,  section  6(e)(2)  of  the  Bank  Act 
prevents  a  Bank  from  deeming  stock  as 
excess  because  a  member  is 
involuntarily  terminated  or  its 
membership  terminates  because  of  a 
merger  or  consolidation.  This 
interpretation  is  consistent  with  the 
clear  legislative  intent,  expressed  in 
section  6(d)(2)(B)(i)  of  the  Bank  Act,  12 
U.S.C.  1426(d)(2)(B)(i),  that  a  Bank  pay 
a  member  whose  membership  was 
terminated  involuntarily  "•  *  *  in  cash 
the  par  value  of  [its]  stock,  upon  the 
expiration  of  the  applicable  notice 
period  *  *  *  (emphasis  added)."  Id. 
See  also,  12  U.S.C.  1426(d)(2)(C) 
(automatically  commencing  redemption 
period  for  stock  upon  involuntary 
termination  of  membership).  The 
wording  concerning  excess  stock  in 
section  6(e)(2)  of  the  Bank  Act  in 
conjunction  with  the  termination 
provisions  of  section  6(d)  of  the  Bank 
Act,  therefore,  effectively  establishes 
different  points  at  which  stock  may  be 
deemed  excess  during  the  membership 
termination  process  for  institutions  that 
withdraw  from  membership  voluntarily 
and  for  institutions  whose  membership 
is  tenninated  through  other  means. 

It  should  also  be  noted  that,  unlike 
with  voluntary  terminations,  when  a 
membership  is  terminated  involuntarily 
or  because  of  a  merger  or  consolidation, 
termination  is  effective  immediately. 
Thus  a  Bank  would  never  face  the 
scenario  where  increases  in  the  Bank's 
membership  stock  requirement  would 
result  in  an  involiuitarily  terminated 
member  ptirchasing  additional  stock 
while  it  awaited  redemption  of  its  stock. 

The  commenter  also  expressed  a 
second  concern  about  dividends 


received  as  Bank  stock  (stock  dividends) 
during  the  period  after  a  member  had 
filed  a  withdrawal  notice.  The 
commenter  believed  that  unless  the 
redemption  period  for  such  stock 
dividends  were  deemed  to  have  begun 
on  the  date  of  the  notice  of  withdrawal, 
a  member  would  never  be  able  to 
redeem  all  its  stock  because  it  would 
continue  to  receive  stock  dividends,  and 
stock  dividends  on  the  stock  dividends. 
ad  infinitum. 

The  Finance  Board  does  not  believe 
that  the  above  scenario  requires  an 
amendment  to  the  capital  rule  because 
a  Bank  could  address  this  issue  in  its 
capital  plan.  For  example,  a  capital  plan 
could  provide  that  withdrawing 
members  would  receive  cash  dividends 
instead  of  stock  dividends  or  that  such 
dividends  be  paid  in  Class  A  stock, 
which  would  allow  redemption  after  six 
months.  More  importantly,  to  the  extent 
that  shares  received  as  stock  dividends 
exceed  the  amount  a  member  is  required 
to  hold  under  a  capital  plan's  minimum 
investment  provisions,  the  stock  would 
be  excess,  subject  to  repurchase  under 
the  terms  of  a  Bank's  capital  plan. 

Merger  and  excess  stock  calculation. 
One  commenter  expressed  concern 
about  statements  in  the  proposed  rule 
regarding  whether  stock  held  by  a 
member  of  one  Bank  may  be  considered 
to  be  excess  stock,  which  would  be 
eligible  for  repurchase  by  the  Bank, 
whenever  that  institution  merges  into  a 
member  of  another  Bank  or  into  a  non- 
member.  See  66  FR  at  41471.  The 
Finance  Board  indicated  that,  imder  the 
Bank  Act  such  a  merger  could  not,  in 
and  of  itself,  cause  the  disappearing 
member's  stock  to  be  deemed  excess 
stock.  The  Finance  Board  also  stated, 
however,  that  as  a  practical  matter, 
some  or  all  of  the  stock  owned  by  that 
member  could  become  excess  stock  as  a 
result  of  the  Bank's  next  calculation  of 
each  member's  minimum  stock 
piut:hase  requirement,  depending  on  the 
terms  of  a  Bank's  membership 
requirements.^  Id.  The  commenter 
indicated  that  at  a  Bank  where  Class  B 
stock  was  used  to  satisfy  the 
membership  stock  requirement,  the 
membership  stock  of  a  disappearing 
member  should  remain  at  the  same  level 


'  For  example,  an  institution  that  had  its  charter 
cancelled  because  of  a  merger  or  consolidation 
would  no  longer  exist  as  a  separate  entity,  and  upon 
normal  recalculation  of  the  membership 
requirement,  a  Bank  Would  have  nu  basis  to  apply 
the  memtiership  requirement.  The  membership 
requirement,  therefore,  would  become  zero  upoon 
recalculation  not  because  membership  was 
terminated,  but  because  the  former  member  no 
longer  existed.  This  reasoning  would  not  be 
applicable  to  an  institution  that  continued  to  exist 
as  a  separate  entity  after  termination  of  its 
membership. 
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during  the  stock's  five-year  redemption 
period,  and  should  not  be  subject  to 
being  deemed  excess  stock. 

The  Finance  Board  does  not  believe 
that  the  conunent  requires  any 
regulatory  change.  Even  if  the  Bank 
stock  of  a  with(^wing  member  were 
deemed  excess  stock,  it  would  remain 
part  of  the  Bank's  capital  for  the 
duration  of  the  redemption  period, 
unless  the  Bank  exercised  its  discretion 
to  repurchase  it.  Thus,  whether  such 
stock  ceases  to  be  part  of  the  Bank's 
capital  before  the  end  of  the  redemption 
period  is  a  decision  that  is  at  the 
complete  discretion  of  the  Bank. 

Rolling  redemption.  In  the  proposed 
rule,  the  Finance  Board  responded  to  a 
concern  raised  by  a  Bank  that  §  931.7(a) 
could  permit  a  member  to  file  a 
redemption  notice  against  all  of  its 
stock,  even  while  such  stock  was 
needed  to  support  membership  or 
activity  requirements,  allowing  what  the 
commenter  described  as  a  "rolling 
redemption."  The  Finance  Board 
concluded  that  members  would  not 
have  had  a  great  deal  of  incentive  to 
engage  in  rolling  redemptions, 
especially  if  the  Bank  intended  to 
aggressively  manage  its  excess  stock 
position.  Further,  the  Finance  Board 
pointed  out  that  §931.7(a]  permitted  a 
Bank  to  impose  a  fee,  to  be  specified  in 
its  capital  plan,  on  a  member  that 
canceled  a  pending  notice  of 
redemption,  and  that  fee  could  have 
also  reduced  the  incentive  to  engage  in 
rolling  redemptions.  Thus,  the  Finance 
Board  did  not  propose  any  changes  to 
its  rules  in  response  to  the  concern 
about  rolling  redemptions.  See  66  FR  at 
41471.  i 

The  Finance  Board  received  one 
comment  on  this  issue.  The  commenter 
disagreed  with  the  Finance  Board's 
conclusion  that  the  redemption  notice 
cancellation  fee  would  deter  a  member 
from  maintaining  standing  notices  to 
redeem  all  their  stock  and  provided 
examples  of  how  the  fee  could  be 
evaded.  The  commenter  recommended 
amending  the  capital  rule  to  permit  the 
Banks  to  require  a  member  to  cancel  a 
redemption  notice  associated  with  stock 
when  the  member  seeks  to  use  such 
stock  to  support  a  business  activity  that 
extends  beyond,  or  matures  after,  the 
original  redemption  period. 

ine  Finance  Board  has  reconsidered 
its  previous  reasoning  and  finds  merit  in 
the  arguments  put  forth  by  the 
commenter.  To  address  the  commenter's 
concerns,  the  Finance  Board  is  adopting 
an  amendment  to  §  931.7(a)  of  its  rules 
to  provide  that  a  member's  redemption 
request  will  be  automatically  cancelled 
if  the  Bank  is  unable  to  redeem  the 
member's  stock  within  five  business 


days  after  the  completion  of  the 
statutory  redemption  period.  For 
example,  under  this  change,  if  Class  B 
stock  specified  for  redemption  were 
being  used  to  support  an  activity  at  the 
completion  of  the  five-year  redemption 
period,  the  redemption  notice  would  be 
cancelled  if  the  activity  were  not 
liquidated  within  five  business  days  and 
a  new  notice  would  have  to  be  filed, 
starting  anew  the  waiting  period,  if  the 
member  still  wished  to  redeem  the 
stock.  This  cancellation  would  still  be 
subject  to  applicable  fees  specified  in 
the  Bank's  capital  plan.  The  five-day 
business  period  which  a  Bank  must  wait 
before  canceling  the  redemption  notice 
is  intended  to  allow  a  member  the 
option  of  liquidating  the  activity  which 
is  supported  by  the  stock,  if  such  early 
liquidation  of  the  transaction  is  allowed 
imder  agreements  with  the  Bank. 

The  automatic  cancellation  of  a 
redemption  request,  of  course,  would 
also  be  applied  to  stock  if  the  stock  were 
required  to  be  held  as  a  condition  of 
membership  at  the  time  the  applicable 
redemption  period  ended.  The  Finance 
Board  notes,  however,  that  this 
provision  only  applies  if  the  stock 
cannot  be  redeemed  because  it  must  be 
held  by  the  member  to  fulfill  one  of  its 
minimum  investment  requirements. 
Thus,  the  provision  would  not  apply 
where  the  Bank  could  not  redeem  stock 
because  the  Bank  would  be  below  its 
regulatory  capital  requirements  after  the 
redemption  or  for  a  reason  set  forth  in 
§931.8  of  the  Finance  Board  rules,  as 
that  rule  is  being  amended  today,  12 
CFR  931.8. 

Discretionary  redemption  of  stock.  In 
response  to  the  ANPR,  a  few 
conunenters  noted  that  Finance  Board 
rules  appeared  to  require  a  Bank  to 
redeem  a  member's  excess  stock  at  the 
end  of  the  statutory  redemption  period, 
unless  certain  statutory  or  regulatory 
restrictions  applied.  These  commenters 
stated  their  belief  that  this  approach  was 
contrary  to  the  Bank  Act.  See  66  FR  at 
41470-71.  The  Finance  Board  disagreed 
with  this  assessment  and  noted  the 
discretion  maintained  by  the  Banks  to 
repurchase  stock  and  reiterated  its 
position  that  it  was  not  apparent  from 
the  CLB  Act  that  a  Bank  could  deny  a 
redemption  request  if  certain  statutory 
or  regulatory  limitations  on  redemption 
did  not  apply.  Id. 

One  commenter  urged  the  Finance 
Board  again  to  reconsider  its  position  on 
this  issue,  citing  concerns  that  the 
redemption  rules,  as  written,  may  affect 
tax  treatment  of  stock  dividends  and 
accounting  treatment  of  Bank  stock.  In 
response  to  this  conunent,  the  Finance 
Board  has  carefully  reconsidered  its 
position  on  discretionary  redemption. 


The  Finance  Board,  however,  continues 
to  believe  its  earlier  statements  on  this 
issue  are  correct.  Id.  at  41470.  Further, 
the  Finance  Board's  view  is  based  in 
part  on  the  fact  that  Congress  in 
considering  the  GLB  Act  specifically 
rejected  a  class  of  non-redeemable  stock. 
See  H.R.  Conf.  Rep.  No.  106-434 
(discussing  section  608  of  the  GLB  Act). 
Interpreting  the  statute  to  allow  the 
Banks  sole  discretion  to  redeem  excess 
stock  would  effectively  give  the  Banks 
the  right  to  create  a  class  of  non- 
redeemable  stock. 

The  Finance  Board  also  believes  that 
the  Bank  Act  provides  a  large  degree  of 
discretion  to  a  Bank  to  affect  the  amount 
of  stock  that  it  must  redeem.  In  this 
respect,  a  Bank  may  adjust  minimum 
investment  provisions  in  its  capital  plan 
to  require  members  to  hold  additional 
stock,  effectively  rendering  such  stock 
ineligible  for  redemption.  This  is 
especially  true  in  light  the  amendments 
to  §  931.7(a)  being  adopted  herein,  and 
discussed  above.  Further,  the  Finance 
Board  has  interpreted  its  rules  to  allow 
a  Bank  to  provide  minimum  investment 
ranges  in  its  capital  plan  so  a  Bank  may 
adjust  its  minimum  investment 
requirement  within  such  range  quickly. 
In  cases  where  a  Bank  must  amend  its 
capital  plan  to  change  the  miniiniim 
investment  requirements,  the  Bank 
would  need  to  seek  Finance  Board 
approval  of  the  amendment,  but  the 
Finance  Board  intends  to  consider  such 
requests  expeditiously. 

Authority  for  Banks  to  suspend 
redemption  of  stock.  In  considering  the 
issue  of  a  Bank's  discretion  to  redeem 
stock,  the  Finance  Board  carefully 
reviewed  its  current  regulations  and 
weighed  whether  its  current  regulations 
were  sufficiently  flexible  to  allow  a 
Bank  to  address  an  imforeseen  or 
quickly  arising  situation  in  which  the 
cash  out-flow  associated  with 
redemptions  would  affect  the  Bank's 
ability  to  continue  operating  in  a  safe 
and  sound  manner  or  would  weaken  its 
capital  position.  In  this  respect.  Finance 
Board  regulations  clearly  prohibit  the 
redemption  of  stock  in  situations  where 
a  Bank  would  be  below  its  regulatory 
capital  requirements  after  such 
redemption  or  where  a  Bank  has 
experienced  losses  or  projects  future 
losses  that  would  impair  capital.  See  12 
CFR  931.7(c)  and  931.8.  The  Finance 
Board  also  retains  the  right  for  reasons 
of  safety  and  soundness  to  require  the 
Banks  to  hold  capital  above  the 
minimum  total  capital  or  risk-based 
capital  requirements.  See  12  CFR 
932.2(b)  and  932.3(b).  By  exercising 
such  right,  the  Finance  Board  would 
effectively  reduce  the  amount  of  stock 
that  the  Bank  could  redeem. 
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However,  it  is  less  clear  whether  the 
rules  give  a  Bank  clear  authority  to 
suspend  redemption  if  it  believes  that 
its  capital  requirement  may  be  rising  in 
the  future  or  if  it  believes  that  the 
capital  requirements  do  not  fully  reflect 
the  risk  on  the  Bank's  balance  sheet.  For 
example,  the  risk  of  certain  newly- 
developed  financial  instruments  may 
not  become  apparent  until  certain 
market  conditions  evolve,  and  a  Bank 
may  feel  that  such  newly-apparent  risks 
are  not  fully  captured  in  the  Finance 
Board  credit  or  market-risk  rules,  or  will 
result  in  a  steady  rise  in  a  Bank's 
regulatory  capital  requirements  over  a 
period  of  time.  While  the  Finance  Board 
has  authority  to  address  such  situations 
by  raising  capital  requirements  or 
rhanging  its  rules,  it  may  be  more 
prudent  for  the  Banks  to  act 
immediately  to  stop  redemptions  in 
particularly  volatile  situations  and  let 
the  Finance  Board  adjust  its  regulatory 
requirements  in  a  more  deliberate 
fashion. 

The  Bank  Act  also  deariy  provides 
certain  statutory  prohibitions  on  the 
redemption  or  repurchase  of  Bank  stock 
so  that  the  redemption  or  repurchase  of 
such  stock  does  not  endanger  a  Bank's 
capital  position.  See  12  U.S.C.  1426(f). 
The  Finance  Board  interprets  this  goal 
as  applying  both  to  immediate 
situations  in  which  redemption  or 
repurchase  would  bring  a  Bank  below 
regulatory  capital  requirements  and  to 
situations  in  which  a  Bank  has  a 
reasonable  belief  that  current 
redemption  or  repurchase  of  stock 
would  cause  the  Bank  to  fail  to  maintain 
adequate  capital  in  the  near-term.  It  is 
less  clear,  however,  that  the  Finance 
Board  regulations  address  this  latter 
situation. 

In  addition,  the  Bank  Act  imposes 
various  obligations  on  the  Banks  and  on 
the  Finance  Board.  Among  the  duties 
imposed  on  the  Finance  Board  are  the 
requirements  that  it  ensures  that  the 
Banks  operate  in  a  financially  safe  and 
sound  manner,  that  the  Banks  remain 
adequately  capitalized,  and  that  the 
Banks  carry  out  their  housing  finance 
mission.  See  12  U.S.C.  1422a(a)(3).  The 
Finance  Board  recognizes  that  cash  out- 
flow associated  with  redemption  of 
stock  could  affect  the  Banks'  ability  to 
carry  out  other  obligations  or  otherwise 
operate  in  a  safe  and  sound  manner.  The 
Finance  Board  believes  that,  given  its 
statutory  duties  and  obligations,  it 
maintains  full  authority  to  restrict  the 
redemption  or  repurchase  of  stock  on 
safety  and  soundness  grounds:  Again, 
however,  the  Finance  Board  is 
concerned  that  its  rules  do  not  clearly 
give  a  Bank  flexibility  to  exercise  their 
judgment  in  situations  that  are  £ast 


evolving  and  moving  in  directions  that 
cannot  be  readily  ascertained. 

To  assiue  that  its  regulations  address 
these  situations,  the  Finance  Board  is, 
pursuant  to  authority  in  12  U.S.C. 
1422a,  1422b  and  1426(a),  adopting 
§  931.8(b).  This  regulation  provides  a 
Bank's  board  of  directors,  or  a 
subcommittee  of  the  board,  with 
authority  and  discretion  to  suspend  the 
redemption  of  stock  if  the  continued 
redemption  of  stock  would  cause  (at 
some  future  date)  the  Bank  to  fail  to 
meet  its  regulatory  capital  requirements, 
would  prevent  the  Bank  from 
maintaining  adequate  capital  against  a 
risk  or  potential  risk  not  fully  captxured 
in  the  Finance  Board's  regulations,  or 
woiild  otherwise  prevent  the  Bank  from 
operating  in  a  safe  and  sound  manner. 
Moreover,  as  safety  and  soimdness 
regulator,  the  Finance  Board  believes 
that  it  would  need  to  be  informed  of  any 
condition  that  caused  a  Bank  to  invoke 
the  authority  granted  by  this  provision. 
Thiis,  the  provision  requires  a  Bank  to 
inform  the  Finance  Board  in  writing 
within  two  business  days  that  it  has 
invoked  the  authority  granted  it  under 
§  931.8(b).  In  addition,  the  Bank  must 
provide  the  Finance  Board  with  its 
reasons  for  suspending  stock 
redemptions!  including  a  description  of 
the  conditions  that  led  to  the 
suspension,  and  describe  the  Bank's 
strategies  and  time  frame  for  addressing 
those  conditions.  The  regulation  also 
makes  clear  that  in  granting  the  Banks 
this  discretion,  the  Finance  Board 
retains  authority  to  require  the  Banks  to 
re-institute  redemptions  subject  to 
whatever  terms  and  conditions  the 
Finance  Board  may  set.  The  rule  also 
prohibits  a  Bank  from  exercising  its 
discretion  to  repurchase  excess  stock 
without  the  Finance  Board's  written 
permission  during  such  time  as  a     • 
suspension  of  redemption  under 
§  931.8(b)  is  in  effect. 

The  Finance  Board  believes  that  the 
rule  is  needed  for  contingency  purposes. 
In  addition,  the  Finance  Board 
emphasizes  that  the  condition  related  to 
the  failure  to  meet  a  minimum  capital 
requirement  in  §  931.8(b)  differs  from 
the  limitation  set  forth  in  §  931.7(c)  in 
that  it  is  forward  looking  and  is 
intended  to  address  a  situation  in  which 
the  Bank  projects  that  continued 
redemptions  over  the  near  term  will 
leave  the  Bank  without  sufficient  capital 
to  meet  its  regulatory  requirements  in 
the  future.  Thus,  if  current  redemptions 
would  cause  a  Bank  to  fall  below 
regulatory  capital  requirements,  the 
limitations  in  §  931.7(c)  would  apply 
and  the  Bank  would  not  need  to  comply 
with  the  conditions  of  §  931.8(b). 


Opt-out  pmvision.  In  their  joint 
comment  letter,  the  twelve  Banks  urged 
the  Finance  Board  to  address  the 
question  of  members  who  would  be  in 
the  process  of  withdrawing  on  the 
effective  date  of  the  capital  plan.  The 
issue  arose  in  part  because  of  the 
proposed  requirement  in  the  disclosure 
rule  that  a  Bank  provide  the  required 
disclosure  at  least  20  days  before  the 
effective  date  of  its  capital  plan.  The 
Banks  pointed  out  that  they  had  wanted 
to  put  in  their  capital  plans  a  firm  opt- 
out  date  by  which  a  member  must 
submit  its  notice  to  withdraw  if  the 
member  did  not  want  to  have  its 
existing  capital  stock  converted  into 
Class  A  or  Class  B  stock,  ff  a  capital  plan 
contained  such  an  opt-out  date,  the 
Banks  stated,  disclosure  should  be  made 
before  that  date. 

Some  Banks,  in  their  individual 
comment  letters,  also  pointed  out  that 
Finance  Board  staff's  position 
concerning  draft  capital  plans  was  that 
the  Banks  could  not  use  an  opt-out 
provision  to  restrict  the  members'  rights 
to  withdraw  from  the  System  upon  six- 
months  prior  notice.  Thus,  Finance 
Board  staff  believed  a  member  could 
withdraw  from  the  System  and,  in 
effect,  opt  out  of  the  conversion  process 
up  until  the  effective  date  of  the  capital 
plan.  Further,  the  staff  believed  that  if 
the  withdrawal  notice  were  submitted 
before  the  effective  date  of  a  capital 
plan,  the  member's  right  to  withdraw  on 
six-months  notice  would  have  been 
reserved  and  should  have  been  applied 
to  any  Class  A  or  Class  B  stock  received 
by  the  member  upon  conversion.  One 
Bank's  comment  letter  expressed 
concern  about  the  operational  problems 
related  to  conversion  procedures  and 
capital  stock  programming  requirements 
if  members  were  allowed  to  opt  out  of 
conversion  up  to  the  effective  date.  The 
Banks  in  their  joint  comment  letter  abo 
questioned  whether  there  would  be 
statutory  authority  to  allow  Banks  to 
redeem  Class  B  stock  on  less  than  five 
years  notice,  as  the  Finance  Board  staff 
sujKested. 

ine  Banks  reviewed  various  options 
for  addressing  the  opt-out  issue,  but 
they  believed  some  of  these  approaches 
raised  legal  or  operational  issues.  They 
pointed  out,  however,  that  the  Finance 
Board  previously  determined  that  it  had 
authority  to  waive  the  six-month  notice 
period  for  withdrawal  and  urged  the 
Finance  Board  to  use  this  authority  to 
address  the  unique  circiunstances 
associated  with  the  transition  to  the  new 
capital  structure.  Specifically,  the  Banks 
wished  to  be  able  to  adopt  a  flexible  opt- 
out  deadline  and  allow  all  members 
who  withdrew  from  a  Bank  before  this 
deadline  to  terminate  membership  and 
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have  their  old  stock  redeemed  on  or 
before  the  effective  date  of  a  Bank's 
capital  plan.  The  Banks  also  suggested 
that  the  Finance  Board  adopt  a  rule 
requiring  members  that  did  not  file  a 
notice  of  withdrawal  before  the  opt-out 
date  to  have  their  existing  stock 
converted  into  Class  A  or  Class  B  stock 
as  required  tmder  a  capital  plan  and  to 
be  subject  to  the  new,  applicable  notice 
periods  associated  with  Uiose  classes  of 
stock.  One  Bank  also  urged  the  Finance 
Board  explicitly  to  allow  the  Banks  to 
convert  to  cash  the  stock  of  institutions 
whose  membership  would  be 
terminated  as  of  the  effective  date,  but 
nevertheless  had  outstanding  advances, 
and  to  hold  that  cash  as  collateral 
against  the  outstanding  advances.^  The 
Bank  also  urged  the  Finance  Board  to 
deem  receipt  by  a  Bank  of  a  notice  to 
withdraw  as  receipt  by  the  Finance 
Board  of  that  notice. 

The  Finance  Board  has  carefully 
considered  the  Banks'  comments  and 
finds  many  of  the  Banks  arguments 
persuasive.  As  a  starting  point,  the 
Finance  Board  recognizes  that  the  Bank 
Act  does  not  explicitly  address  how  a 
Bank  is  to  handle  a  member  that,  as  of 
the  effective  date  of  a  capital  plan,  has 
submitted  a  notice  to  withdraw  from  the 
Bank  but  for  which  the  statutory  six- 
month  notice  period  has  not  yet  been 
completed.  See  12  U.S.C.  1426(e)(1994). 
Nor  has  the  Finance  Board  previously 
addressed  how  this  withdrawal  issue 
should  be  addressed  by  the  Banks  in 
light  of  the  statutory  silence  on  this 
issue.  The  Finance  Board  does  believe, 
however,  that  the  preliminary  position 
voiced  by  its  staff  that  the  statute  allows 
a  member  to  withdraw  from  the  System 
on  six-months  notice  up  until  the 
effective  date  of  the  capital  plan  raises 
questions  from  both  an  operational  and 
a  legal  perspective,  and,  therefore, 
declines  to  adopt  that  position. 

The  GLB  Act  holds  Uiat  a  Bank  shall 
apply  the  stock  purchase  and  retention 
requirements  that  were  in  effisct 
immediately  prior  to  its  enactment  until 
the  capital  plan  of  that  Bank  is 
implemented.  Under  the  regulatory 
structure  adopted  by  the  Finance  Board, 
a  Bank's  capital  plan  is  considered 
implemented  on  its  effective  date  when 
the  stock  purchase  and  retention 
requirements  [i.e.,  the  minimum 
investment  requirements)  for  members 
adopted  in  the  capital  plan  and  the 
capital  requirements  (and  transition 
provisions)  adopted  by  the  Finance 
Board  under  the  authority  set  forth  in 
the  GLB  Act  woidd  be  applied.  See  12 
CFR  931.9.  See  also  66  FR  8262.  8279- 


>The  Finance  Board  will  consider  addressing  this 
situation  on  a  case-by-case  basis  should  it  arise. 


80  (Jan.  30,  2001)(discussing  12  CFR 
931.9).  Thus,  while  the  six  month  notice 
period  for  withdrawal  from  membership 
are  applied  up  until  the  effective  date  of 
a  Bank's  capital  plan,  the  withdrawal 
provisions  set  forth  in  the  GLB  Act 
amendments  to  the  Bank  Act  shoidd  be 
applied  after  the  capital  plan's  effective 
date.  See  12  U.S.C.  1426(d). 

The  Finance  Board  believes  that  this 
view  is  also  the  most  consistent  with 
other  provisions  of  the  GLB  Act.  The 
GLB  Act  provides  that  the  Finance 
Board  may  permit  Banks  to  issue  only 
those  classes  of  stock  authorized 
thereunder,  and  sets  forth  specific 
redemption  periods  for  both  Class  A  and 
Class  B  stock.  See  12  U.S.C.  1426(a)(4). 
Deeming  the  six-month  notice  period  for 
withdrawal  to  apply  to  Class  B  stock 
issued  on  the  effective  date  of  the 
capital  plan  woidd  raise  questions 
whether  the  Finance  Board  were 
allowing  an  unauthorized  class  of  "old" 
stock  to  be  issued,  or  alternatively, 
aUowing  a  redemption  period  that 
differs  from  the  statutory  requirement. 
Thus,  the  approach  that  requires  the 
pre-GLB  Act  withdrawal  provision  to 
apply  up  to  the  effective  date  but  that 
applies  the  withdrawal  provision  set 
forth  in  the  GLB  Act  to  membership 
termination  and  the  accompanying 
redemption  of  stock  after  such  date 
appears  to  be  the  most  consistent  with 
the  Bank  Act,  as  amended. 

The  Finance  Board  also  has,  on  at 
least  one  occasion,  waived  the  statutory 
six-month  notice  period  for  withdrawal. 
See  Fin.  Bd.  Res.  No.  97-89  (Dec.  30, 
1997).  In  that  case,  the  Finance  Board 
noted  that  it  acted  piu^uant  to  an 
opinion  of  the  Office  of  General  Counsel 
that  the  Finance  Board  had  authority  as 
a  matter  of  law,  to  waive  the  statutory 
six-month  notice  period  provided  that 
the  Waiver  did  not:  (1)  endanger  the 
financial  stability  of  the  Bank  from 
which  the  member  was  withdrawing;  (2) 
endanger  the  safety  and  soundness  of 
the  Bank  System  as  a  whole,  or  (3) 
frustrate  the  purposes  of  the  statutory 
provision.  Id.  In  this  regard,  the  Finance 
Board  recognizes  that  some  Banks  may 
wish  to  allow  members  to  opt  out  of  the 
conversion  process  on  less  than  six- 
months  notice,  either  to  speed  up  the 
transition  process  or  to  allow  members 
to  make  their  decision  closer  to  the 
effective  date.  Thus,  as  a  general  matter, 
the  Finance  Board  recognizes  that 
applying  its  waiver  authority  to  allow 
the  Banks  some  flexibility  in  managing 
the  unique  issues  related  to  the 
transition  from  the  old  subscription- 
based  capital  to  the  new  risk-based 
capital  system  may  strengthen  the 
transition  process  and  advance  the 


overall  statutory  goals  of  the  Bank  Act 
as  amended  by  the  GLB  Act. 

To  codify  its  view  of  the  withdrawal 
provisions  discussed  above  and  in 
response  to  the  concerns  raised  in 
comments  on  the  proposed  rule,  the 
Finance  Board  has  decided  to  adopt 
§  933.2(e)  as  part  of  this  final 
rulemaking  to  require  each  Bank  to 
establish  in  its  capital  plan  an  opt-out 
date  by  which  a  member  that  does  not 
wish  to  convert  to  the  new  Class  A  or 
Class  B  stock  must  file  its  notice  to 
withdraw  with  the  Finance  Board.  This 
opt-out  date  can  be  no  more  than  six 
months  prior  to  the  effective  date  of  the 
capital  plan,  assuring  that  a  Bank  does 
not  extend  the  withdrawal  notice  period 
beyond  the  six  months  ciirrently 
required  imder  the  Bank  Act. 

"The  rule,  however,  in  reliance  on  the 
Finance  Board's  waiver  authority 
discussed  above,  will  allow  a  Bank  to 
set  its  opt-out  date  less  than  six  months 
prior  to  the  efiiective  date  of  the  capital 
plan.  The  Finance  Board,  by  approving 
a  capital  plan  that  has  an  opt-out  date 
that  is  less  than  six  months  before  the 
effective  date  of  the  capital  plan,  will  be 
simultaneously  waiving  the  six-month 
notice  period  for  withdrawal  contained 
in  §  6(e)  of  the  Bank  Act  prior  to  its 
amendment  by  the  GLB  Act.  When 
considering  a  capital  plan  with  such  an 
opt-out  date,  the  Finance  Board, 
therefore,  will  have  to  be  satisfied  that 
the  opt-date  will  not  endanger  the  safety 
and  soundness  of  the  Bank  in  question 
or  the  Bank  System  more  generally  nor 
be  contrary  to  the  withdrawal  provision 
in  the  statute.  Among  the  Actors  the 
Finance  Board  will  consider  in  this 
regard  are  whether  the  opt-out  date 
provides  the  Bank  with  sufficient  time 
to  adjust  to  unexpected  withdrawals 
prior  to  the  effective  date  and  whether 
the  Bank  expects  or  is  reasonably 
certain  that  member  withdrawal  will  not 
negatively  affect  its  conversion  plans. 
The  Finance  Board  also  wishes  to 
emphasize  that  it  expects  the  opt-out 
date  to  be  a  specific  date  keyed  to  the 
effective  date  (e.g.,  four  months  before 
the  effective  date)  and  will  not  consider 
a  range  of  dates. 

Section  933.2(e),  as  adopted,  also 
requires  each  Bank's  capital  plan  to 
provide  that  a  member  that  does  not  file 
its  notice  to  withdraw  bom  the  Bank  on 
or  before  the  opt-out  date  will  be  subject 
to  the  withdrawal  requirements  set  forth 
in  the  Bank's  capital  plan.  For  a  member 
of  a  Bank  that  requires  an  institution  to 
hold  Class  B  stock  as  a  condition  of 
membership,  this  would  mean  that  the 
member  would  become  subject  to  the 
five-year  redemption  period  associated 
with  Class  B  stock  upon  the  conversion 
of  its  existing  stock  to  Class  B  stock. 
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even  though  the  member  may  have  filed 
its  notice  to  withdraw  prior  to  the 
effective  date  of  the  capital  plan.  In  this 
regard,  the  Finance  Board  will  consider 
using  its  waiver  authority  to  allow 
members  that  missed  an  opt-out  date 
filing  to  terminate  their  membership  on 
the  effective  date  of  the  capital  plan, 
upon  a  request  of  the  Bank.  In 
considering  such  a  waiver,  the  Finance 
Board  will  review  the  effects  of  letting 
the  member  leave  the  System  on  its 
Bank's  capital  position,  as  well  as 
review  other  safety  and  soimdness 
implications  of  the  request. 

Section  933.2(e),  as  adopted,  also 
makes  clear  that  a  Bank  shall  consider 
the  period  of  time  after  the  member  files 
its  notice  to  withdraw  but  before  the 
effective  date  of  the  capital  plan  in 
calculating  the  applicable  stock 
redemption  periods  for  the  Class  A  or 
Class  B  stock  that  are  converted  from 
existing  stock  on  the  effective  date  of 
the  capital  plan.  The  voluntary 
withdrawal  provisions  in  the  Bank  Act 
both  before  and  after  its  amendment  by 
the  GLB  Act  required  the  withdrawal 
notice  period  to  commence  upon  the 
member's  filing  of  its  notice  to 
witiidraw.  Cf.  12  U.S.C.  1426(e)(1994) 
and  12  U.S.C.  1426(d)(1).  The  Finance 
Board,  therefore,  believes  that  it  is 
consistent  with  the  GLB  Act  provisions 
to  allow  the  date  that  the  member's 
notice  of  withdrawal  was  first  filed  with 
the  Finance  Board  to  carry  over  when 
existing  stock  is  converted  into  Class  A 
or  Class  B  stock.  This  approach  also 
results  in  the  applicable  stock 
redemption  periods  remaining  five  years 
from  the  date  the  notice  was  Sled  for 
Class  B  stock  and  six  months  from  the 
date  the  notice  was  filed  for  Class  A 
stock,  as  required  by  the  GLB  Act. 
Section  933.2(e),  as  adopted,  does  not 
alter  current  procedures  which  require 
that  a  notice  to  withdraw  be  filed  with 
the  Finance  Board  to  become  effective. 
This  long  standing  practice  is  required 
by  the  Bank  Act  and  has  not  generally 
resulted  in  delays  in  member  filings.  Of 
course,  on  the  effective  date  of  a  Bank's 
capital  plan,  volimtary  withdrawal  from 
that  Bank  would  be  governed  by 
§925.26  of  the  Finance  Board's  rules,  12 
CFR  925.26,  which  requires  that 
members  provide  their  notices  of 
withdrawal  to  the  Bank. 

This  final  provision  being  adopted  by 
the  Finance  Board  also  does  not  alter 
the  current  practices  for  calculating  the 
effective  date  of  termination  of 
membership.  Under  these  procedures,  a 
member  whose  notice  of  withdrawal  is 
received  by  the  Finance  Board  on 
February  1  would  be  given  a 
membership  termination  date  of  August 
1  (i.e.,  the  count  is  six  months  not  180 


days).  Thus,  by  the  same  token,  a  Bank 
that  wished  to  have  an  effective  date  of 
August  1,  2003,  could  set  its  opt-out 
date  no  earlier  than  February  1,  2003. 

In  adopting  §  933.2(e),  the  Finance 
Board  is  requiring  all  Banks  to  set  an 
opt-out  date  in  their  capital  plans.  The 
Finance  Board  fully  expects  this  change 
may  require  some  Banks  to  amend  the 
plans  that  they  initially  submitted  and 
has  no  objection  to  a  Bank's  altering  its 
capital  plan  after  the  submission  date. 

The  Finance  Board  also  agrees  with 
the  Banks'  comments  that  the  disclosure 
requirement  should  be  tied  to  the  opt- 
out  date  to  assure  that  members  have 
information  that  would  aid  in  their 
decisions  whether  to  convert  existing 
stock  to  the  new  Class  A  and/or  Class 
B  stock.  Therefore,  the  Finance  Board  is 
adopting  in  the  final  disclosure  rule 
(more  fully  discussed  below)  a 
requirement  that  all  information 
required  to  be  provided  to  members  by 
§  933.5  be  transmitted,  sent,  or  given  to 
members  between  forty-five  and  sixty 
days  before  the  opt-out  date  established 
in  a  Bank's  capital  plan.  The  Finance 
Board  believes  that  this  deadline  will 
provide  members  sufficient  time  to 
review  the  information  provided  by  the 
Bank  and  to  make  follow-up  inquiries  if 
necessary  while  still  being  sufiicientiy 
close  to  die  opt-out  date. 

Furthermore,  to  assure  that  members 
fully  imderstand  the  ramifications  of  the 
opt-out  provision,  §  933.5(c}(4)(iv)  of  the 
final  disclosure  rule  requires  a  Bank  to 
provide  the  opt-out  date  in  the 
disclosure  materials.  Because  a  Bank 
will  know  the  intended  effective  date  of 
its  capital  plan  by  the  time  the 
disclosure  document  is  provided,  the 
Finance  Board  expects  that  Bank  to 
provide  the  calendar  date  for  the  opt-out 
deadline.  Along  with  disclosing  this 
opt-out  date,  the  Bank  also  must  explain 
the  consequences  to  members  of  not 
filing  the  withdrawal  notice  on  or  before 
the  opt-out  date. 

Disclosure  to  members.  In  proposing 
§933.5,  the  Finance  Board  intended  to 
provide  a  baseline  for  a  Bank's 
disclosure  about  its  financial  condition, 
its  capital  plan,  and  the  capital 
conversion  process.  The  Finance  Bo^ 
decided  to  propose  this  rule  after  the 
Banks  requested  further  clarification  of 
Finance  Board  staff  guidance  that  had 
outlined  the  types  of  communications 
with  members  that  staff  beUeved  would 
help  the  Banks  demonstrate  the 
feasibility  of  implementation  of  their 
capital  plans,  as  is  required  by  §  933.2(g) 
of  the  Finance  Board's  rules,  12  CFR 
933.2(g).  The  Finance  Board  noted  that 
because  use  of  disclosure  documents 
could  play  an  important  role  in  member 
outreach  and  that  the  quality  of  a  Bank's 


disclosure  on  a  number  of  issues  woiild 
play  an  important  role  in  the  Finance 
Board's  review  of  the  Banks'  capital 
plans,  there  was  merit  in  responding  to 
the  requests  for  additional  guidance  by 
adopting  a  rule  in  this  area.  See  66  FR 
at  41467-68. 

Proposed  §  033.5  would  have  required 
a  Bank  to  provide  a  member  with 
certain  specified  information  at  least  20 
days  before  the  effective  date  of  the 
capital  plan.  In  developing  this 
proposed  requirement,  the  Finance 
Board  looked  to  disclosure  standards 
established  by  the  Securities  and 
Exchange  Commission  (SEC),  and 
specifically,  the  rule  would  have 
required  the  Banks  to  provide  disclosure 
meeting  the  requirements  of  Item'l  1  (a) 
through  (d)  and  Item  12(a)  and  (e)  of 
Schedule  14A  of  the  SEC's  proxy  rules 
(17  CFR  240.14a-101,  Items  11  and  12). 
The  Finance  Board  noted  that  Items  11 
and  12  are  "usually  thought  of  as 
mutually  exclusive  provisions,"  but 
given  the  imique  nature  of  the  Banks 
and  the  conversion  process,  the  Finance 
Board  believed  that  appropriate 
disclosures  from  both  Items  should  be 
provided  to  members.  Id.  The  proposed 
rule  would  also  have  required  the  Banks 
to  provide  certain  specific  financial 
information  to  the  members  that  was  in 
scope,  form,  and  content  consistent  with 
SEC's  regulations  S-X  and  S-K  (17  CFR 
parts  210  and  229),  as  well  as  to  provide 
pro  forma  balance  sheet  and  income 
statements.  The  proposal  would  have 
allowed  the  Banks  to  incorporate  by 
reference  any  of  the  financial 
information  that  had  been  incorporated 
in  any  Bank  or  Bank  System  report  or 
that  had  been  filed  along  with  the 
capital  plan  with  the  Finance  Board. 
Under  proposed  §  933.5,  the  Banks 
would  also  have  had  to  provide 
members  with  a  brief  statement  as  to  the 
anticipated  accounting  treatment  and 
the  federal  income  tax  consequences  of 
the  transaction  and  with  other 
information. 

The  Finance  Board  received  four 
comment  letters  on  various  aspects  of 
the  disclosure  requirements.  One  of  the 
letters  was  on  behalf  of  aU  twelve 
Banks.  Three  Banks  also  commented 
separately  on  specific  aspects  of  the 
proposed  disclosure  rule.  To  the  extent 
that  the  commenters  addressed  the  same 
issues,  the  comment  letters  were 
generally  consistent  in  their  requests  for 
r hanging  tile  proposed  rule. 

Inueir  joint  comment  letter,  the 
twelve  Banks  stated  that  it  was 
important  for  the  Finance  Board  to 
clarify  the  premise  under,  which  it  was 
adopting  the  disclosure  regulation.  They 
noted  that  the  Finance  Board  had 
explained  that  the  proposed  disclosure 
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regulations  were  intended  to  help  the 
Banks  satisfy  the  disclosure  criteria 
suggested  by  Finance  Board  staif  in  the 
Capital  Plan  Feasibility  Guidance  that 
had  been  provided  by  letter  to  the  Bank 
presidents  in  May  2001.  The  Banks, 
however,  viewed  the  staff  guidance  as 
applicable  only  to  the  outreach  process 
which  should  be  completed  before  the 
Banks  filed  their  capital  plans  on 
October  29.  2001.  while  the  disclosure 
required  under  the  proposed  rule  would 
not  occur  imtil  after  approval  of  the 
capital  plan. 

The  Finance  Board  agrees  that 
clarification  on  this  point  is  necessary. 
The  criteria  contained  in  the  staffs 
guidanqe  concerning  the  Banks' 
conununications  with  their  members 
indicated  that  a  Bank  was  expected  to 
disclose  information  about  specific 
requirements  in  its  capital  plan.  Because 
the  Finance  Board  expects  that  the 
review  process  of  a  capital  plan  is  likely 
to  result  in  changes  to  the  capital  plan 
as  originally  submitted,  information 
about  specific  provisions  cannot  be 
disclosed  with  certainty  until  after  the 
Finance  Board  actually  approves  the 
plan.^  This  fact  creates  a  timing  problem 
under  the  staff  guidance  in  that  a  Bank 
cannot  submit  complete  information 
about  its  outreach  effort  until  after  a 
capital  plan  is  approved,  but  at  the  same 
time,  the  guidance  suggested  that  a 
capital  plan  could  not  be  approved  until 
after  such  information  was  submitted. 
Section  933.5(a),  as  adopted,  addresses 
this  timing  problem  by  stating  that  a 
capital  plan  caiuiot  become  effective 
until  the  disclosure  required  under  the 
rule  is  provided  to  the  members.  In  this 
respect,  the  disclosiue  rule  is  intended 
to  replace  the  staff  guidance  concerning 
a  Bank's  communication  with  its 
membership. 

The  Finance  Board  notes,  however, 
that  a  Bank  may  wish  to  provide  a 
narrative  as  supplemental  information 
supporting  the  approval  of  the  capital 
plan  which  describes  member  reaction 
to  the  version  of  the  capital  plan  that  it 
submits  for  approval  and  describes  cmy 
issues  that  members  saw  as  key  to  their 
acceptance  of  the  capital  plan.  The 
Finance  Board  also  emphasizes  that 
§933.5  as  adopted  only  sets  forth  the 
minimum  disclosure  requirements,  and 
does  not  prevent  the  Banks  from 
undertaking  additional  outreach  or 
disclosing  additional  information  at  any 
time. 

The  Banks  in  their  joint  comment 
letter  also  raised  concerns  about  the 
approach  to  disclosiue  proposed  in 


*  These  changes  may  result  from  camraents  made 
by  the  Finance  Board  staff  or  from  a  Bank's 
reconsideration  of  its  capital  plan. 


§  933.5  and  about  some  of  the  specific 
information  that  the  Finance  Board  was 
proposing  be  disclosed  under  the  rule. 
Most  importantly,  the  Banks 
emphasized  that  the  wholesale 
incorporation  of  the  SEC's  rules  was 
problematic  for  several  reasons.  First, 
the  Banks  stated  that  the  specific  proxy 
disclosure  items  from  the  SEC  rules 
cited  by  the  Finance  Board  were  in 
some  cases  mutually  exclusive  and  in 
other  cases  overlapping.  This  fact,  the 
Banks  believed,  made  it  difficult  to 
determine  what  information  had  to  be 
disclosed  and  could  lead  to  different 
Banks  applying  different  standards. 
Moreover,  the  Bcuiks  believed  that  the 
SEC  regulations  were  not  designed  to 
address  either  the  unique  capital 
structure  of  the  Banks  or  the  unique 
circumstances  surrounding  the  re- 
capitalization which  created  additional 
difficulties  in  discerning  what 
disclosure  would  be  required.  The 
Banks  also  questioned  whether  SEC 
precedent  would  be  applied  to  its 
disclosure  and  cited  the  expense  and 
difficulties  for  the  Banks,  which  have 
not  been  subject  to  the  SEC 
requirements,  to  develop  the  expertise 
in  this  area  necessary  to  prepare  their 
disclosiue  documents. 

The  Banks  also  objected  to  the 
provisions  in  proposed  §933.5(b){l)(ii) 
which  would  have  required  the  Banks  to 
provide  members  with  quarterly  pro 
forma  balance  sheet  and  income 
statements.  The  Banks  believed  that  this 
information  would  be  so  highly 
speculative  and  be  based  on  such  a 
detailed  set  of  assumptions  so  as  to  be 
of  little  use  to  members.  The  Banks  also 
voiced  concern  about  the  liability 
associated  with  requiring  disclosure  of 
such  highly  speculative  financial 
information.  As  an  alternative  to  the 
disclosure  of  the  pro  forma  financial 
information,  the  Banks  suggested  that 
they  be  required  to  provide  members 
with  a  pro  forma  capitalization  table 
that  would  reflect  the  new  capital 
structiue  of  a  Bank  and  with  a  narrative 
discussion  of  known  material  trends 
that  could  affect  the  liquidity,  capital 
resources  or  continuing  operations  of 
the  Bank.  Two  Banks  also  submitted 
separate  comment  letters  emphasizing 
these  points  with  one  of  the  Banks 
suggesting  that  the  narrative  discussion 
may  also  include  a  statement  of 
management's  plans  and  objectives  for 
future  operations. 

In  developing  the  proposed  disclosing 
rule,  the  Finance  Board  had  turned  to 
the  SEC  proxy  rules  (and  related 
precedent)  because  it  believed  these 
rules  provide  a  valuable  model  atad  a 
degree  of  certainty  for  the  Banks  as  to 
the  disclosure  requirements.  The 


Finance  Board  continues  to  believe  that 
the  SEC  rules  provide  the  best  model  for 
disclosure  requirements  but  also 
understands  die  Banks'  concerns  that 
their  unique  capital  structure  makes  the 
wholesale  adoption  of  these  rules 
confusing.  The  Finance  Board  has  also 
reconsidered  the  proposed  requirement 
that  the  Banks  provide  specific  pro 
forma  financial  information  to  their 
members  in  light  of  the  Banks' 
comments.  As  a  result,  the  Finance 
Board  has  restructured  the  final 
disclosure  rule  to  address  the  Banks' 
concerns  and  to  more  closely  relate  the 
SEC  disclosure  requirements  to  the 
capital  plans  of  the  Banks  and  is 
adopting  §  933.5  as  discussed  below. 

First,  the  Finance  Board  has  deleted 
the  specific  references  in  its  rules  to  the 
SEC  proxy  requirements.  Instead,  the 
Finance  Board  now  describes  in 
§  933.5(b)  of  the  final  rule  the  specific 
information  that  a  Bank  must  disclose 
about  the  Class  A  and/or  Class  B  stock 
that  the  Bank  intends  to  issue  on  the 
effective  date  of  its  plan.  (Thus,  to  the 
extent  that  a  Bank's  capital  plan  does 
not  call  for  the  issuance  of  Class  A 
stock,  the  Bank's  disclosure  document 
would  not  be  required  to  address  Class 
A  stock.)  Specifically,  §  933.5(b),  as 
adopted,  requires  a  Bank  to  briefly 
outline  with  regard  to  the  Class  A  and/ 
or  Class  B  stock  that  it  intends  to  issue: 
dividend  rights,  the  terms  of  the 
conversion,  the  terms  and  conditions  of 
a  member's  rights  to  have  the  Class  A 
and/or  Class  B  stock  redeemed  or 
repurchased,  voting  rights  and 
preferences  associated  with  the  stock, 
liquidation  rights,  and  a  member's 
liability  to  further  calls  or  to 
assessments  by  the  Banks.  The  final 
disclosure  provision  also  requires  the 
Banks  to  describe  any  differences  with 
regard  to  these  rights  between  existing 
Bank  stock  and  the  new  Class  A  and 
Class  B  stock.  The  Banks  will  also  be 
required  to  discuss  briefly  the  reasons 
for  the  conversion,  the  general  effect  of 
the  conversion  on  a  member's  rights, 
and  outline  any  other  material  features 
concerning  the  conversion. 

Further,  to  assure  that  each  Bank 
adequately  discloses  how  provisions  in 
its  capital  plan  may  affect  a  member's 
rights,  the  Finance  Board  has  adopted 
§  933.5(c)(4)  to  require  a  Bank  to 
disclose  certain  additional  information 
related  to  its  capital  plan  to  the  extent 
that  the  information  was  not  provided  to 
fulfill  the  requirements  of  §  933.5(b). 
Specifically,  §  933.5(c)(4)  requires  each 
Bank  to  describe  the  minimum  stock 
investment  requirements  set  forth  in  the 
capital  plan,  to  review  the  procedures 
for  the  Bank  to  amend  the  capital  plan, 
to  describe  any  restrictions  (not 
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disclosed  elsewhere)  on  a  member's 
right  to  redeem  or  to  have  its  stock 
repurchased  or  to  make  use  of  its  stock 
to  fulfill  its  minimum  stock  investment 
requirement,  and  to  describe  a  member's 
rights  to  have  its  stock  redeemed  or 
repurchased  upon  the  member's 
voluntary  or  involuntary  termination  of 
membership. 

As  already  discussed  above, 
§  933.5(c)(4),  as  adopted,  also  requires  a 
Bank  to  disclose  the  last  date  by  which 
a  member's  written  notice  to  withdraw 
from  membership  must  be  received  by 
the  Finance  Board  for  the  member  not 
to  have  its  existing  stock  converted  to 
Class  A  and/or  Class  B  stock  and  to 
explain  the  ramifications  of  not  filing  a 
notice  to  withdraw  on  or  before  that 
date.  As  also  discussed  more  fully 
above,  the  date  by  which  a  Bank  must 
make  the  disclosure  required  by  §933.5 
is  tied  to  the  opt-out  date  set  in  a  Bank's 
capital  plan,  and  under  §  933.5(a),  as 
adopted,  a  Bank  must  transmit  the 
required  disclosure  to  members  between 
forty-five  and  sixty  days  before  the  opt- 
out  date. 

The  Finance  Board  has  also  modified 
§  933.5  with  regard  to  the  proposed 
disclosure  of  pro  forma  financial 
information,  and,  as  requested  by  the 
Banks,  §  933.5,  as  adopted,  no  longer 
requires  the  Banks  to  provide  members 
with  quarterly  pro  forma  balance  sheets 
and  income  statements.  Instead, 
§  933.5(c)(l)(ii)  requires  each  Bank  to 
provide  a  pro  forma  capitalization  table 
that  reflects  the  expected  new  capital 
structure  of  the  Bank,  an  estimate  of  the 
Bank's  risk-based  capital  requirement 
under  §932.3  of  the  Finance  Board 
rules,  and  an  estimate  of  the  Bank's  total 
capital-to-asset  ratio  (where  total  capital 
would  be  regulatory  total  capital  as 
defined  in  part  930  of  the  Finance 
Board's  rules,  12  CFR  part  930).  This 
information  should  be  based  on  actual 
financial  data  as  of  the  date  of  the  latest 
balance  sheet  required  to  be  provided  by 
§933.5(c)(l)(i)  of  the  disclosure 
regulation.  Thus,  the  rule  requires  a 
Bank  to  show  an  estimate  of  what  its 
capitalization,  risk-based  capital 
requirement,  and  total  capital-to-asset 
ratio  would  have  been,  if  the  conversion 
process  had  occurred  as  of  the 
applicable  year-end  date.  The  Banks  are 
also  required  to  disclose  any  material 
assumptions,  and  the  basis  for  these 
assumptions,  underlying  the  pro  forma 
capitalization  table,  the  estimated  risk- 
based  capital  requirement,  and  the  total 
capital-to-asset  ratio. 

Furthermore,  §  933.5(c)(2)  has  been 
added  to  the  final  rule  to  require  the 
Banks  to  provide  members  with  a 
narrative  discussing  anticipated 
developments  that  could  materially 


affect  the  liquidity,  capital,  earnings  or 
continuing  operations  of  a  Bank, 
including  those  developments  that 
could  affect  dividends,  product 
volumes,  investment  volumes,  new 
business  lines,  and  risk  profile.  Because 
this  narrative  is  viewed  as  a 
replacement  for  the  proposed  disclosure 
of  the  pro  forma  financial  information, 
the  Finance  Board  expects  that  the 
narrative  will  be  forward  looking.  At  the 
same  time,  however,  the  Finance  Board 
used  the  term  "anticipated 
developments"  to  indicate  that  it 
expects  the  Banks  to  discuss  in  its 
narrative  those  developments  that,  in 
the  Bank's  opinion,  may  be  likely  to 
unfold,  given  important  trends,  the 
Bank's  business  strategies,  and  the 
general  economic  conditions  existing  at 
the  time  the  disclosure  is  made.  The 
Finance  Board  also  expects  that  the 
narrative  will  provide  members  with 
sufficient  information  to  imderstand  the 
underlying  reasons  for  a  Bank's  views. 

The  Banks  also  requested  that  the 
Finance  Board  make  some  additional 
changes  to  the  proposed  rule  to  clarify 
some  of  the  disclosure  requirements. 
With  regard  to  the  requirement  in 
proposed  §933.5(b)(l)(i)  that  the 
audited  balance  sheets  and  statements 
of  income  and  cash  flows  be  consistent 
in  scope,  form,  and  content  with 
Regulation  S-X  and  S-K.  the  Banks 
commented  in  their  joint  letter  that  this 
standard  may  be  viewed  as  different 
from  the  current  standard  required  of 
the  Banks.  In  this  respect,  they  pointed 
out  that  §  989.4  of  the  Finance  Board 
rules,  12  CFR  989.4,  stated  that 
quarterly  or  annual  statements  issued  by 
an  individual  Bank  should  be  consistent 
in  both  form  and  content  with  the 
financial  statements  presented  in  the 
combined  Bank  System  annual  or 
quarterly  financial  reports.  Two  Banks 
reiterated  this  point  in  their  individual 
letters.  The  Finance  Board  did  not 
intend  that  the  financial  disclosure 
required  under  §  933.5  be  different  in 
form  or  content  from  what  is  currently 
required  for  an  individual  Bank's  or  the 
Bank  System's  financial  reports.  Thus, 
§933.5(c)(l)(i),  as  adopted,  requires  that 
the  audited  balance  sheets  and 
statements  of  income  and  cash  flow 
meet  the  requirements  of  §  989.4  of  the 
Finance  Board  rules  in  form  and 
content.  As  did  the  proposed  rule,  the 
final  disclosure  regulation  still  requires 
the  Banks  to  provide  members  with 
audited  balance  sheets  as  of  the  end  of 
the  two  most  recent  fiscal  years,  audited 
statements  of  income  and  cash  flows  for 
each  of  the  three  fiscal  years  preceding 
the  date  of  the  most  recent  audited 
balance  sheet  being  presented,  and 


unaudited  interim  financial  statements 
as  of  and  for  appropriate  interim  dates. 

The  disclosure  rule,  as  adopted,  also 
allows  the  Banks  to  incorporate  by 
reference  any  of  the  financial 
information  required  to  be  disclosed 
under  §933. 5(c)(1),  if  that  information 
was  contained  in  an  annual  or  quarterly 
Bank  report,  so  long  as  that  report 
conformed  with  the  requirements  of 
§  989.4  of  the  Finance  Board  rules,  or  an 
annual  or  quarterly  Bank  System  report. 
See  §  933.5(c)(l)(iii).  To  incorporate  this 
information  by  reference,  the  final  rule, 
as  proposed,  requires  a  Bank  only  to 
identify  the  incorporated  information  in 
the  disclosure  to  members,  and  no  other 
steps  need  be  taken  by  a  Bank.  The  final 
rule,  as  adopted,  however,  did  not  cany 
over  frtim  the  proposed  rule  the  right  to 
incorporate  by  reference  information 
that  would  have  been  filed  with  the 
Finance  Board  along  with  the  Bank's 
capital  plan.  This  provision  had  been 
proposed  mainly  to  facilitate  the 
incorporation  by  reference  of  the  pro 
forma  financial  information  that  the 
proposed  rule  would  have  required 
Banks  to  provide  to  members.  Because 
the  pro  forma  financial  information  no 
longer  must  be  disclosed  to  members 
and  because  filing  information  with  the 
Finance  Board  would  not  necessarily 
mean  the  information  is  readily 
available  to  Bank  members,  the  Finance 
Board  has  deleted  this  provision  from 
the  final  rule. 

The  Banks  in  their  joint  comment 
letter  also  expressed  concern  with  the 
wording  of  proposed  §  933.5(b)(4). 
which  would  have  required  the  Banks  to 
provide  members  with  a  brief  statement 
as  to  the  anticipated  accounting 
treatment  and  the  federal  income  tax 
consequences  of  the  conversion 
transaction.  The  Banks  felt  that  the  use 
of  the  phrase  "federal  income  tax 
consequences"  raised  the  issue  of 
whether  the  Finance  Board  intended  the 
Banks  to  provide  tax  advice  to  their 
members.  The  Banks  suggested  that  the 
rule  be  rewritten  to  require  the  Banks  to 
provide  a  statement  of  the  federal 
income  tax  considerations  that  may  be 
relevant  to  members  as  a  result  of  the 
transaction.  The  Finance  Board  notes 
that  it  is  common  practice  in  disclosure 
documents  to  provide  information  on 
the  potential  tax  implications  of  a 
transaction  and  such  disclosure  does 
not  generally  raise  concerns  that  the 
disclosing  party  is  acting  as  a  tax 
advisor.  Ilie  Finance  Board,  however, 
also  did  not  intend  to  imply  that  the 
Banks  were  to  act.  or  would  in  any  way 
be  acting,  as  tax  advisors  to  the 
members  with  regard  to  the  conversion 
transaction.  Thus,  in  adopting  the  final 
disclosure  rule,  the  wording  of  this 
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requirement,  now  set  forth  at 
§  933.5(c)(6).  has  been  changed  to  state 
that  a  Bank  shall  provide  its  members 
with  a  statement  as  to  the  anticipated 
accounting  treatment  for  the  conversion 
transaction  and  the  federal  income  tax 
implications  of  the  transaction  that 
members  should  consider  in 
consultation  with  their  own  accoimting 
and  tax  advisors. 

A  niunber  of  disclosure  requirements 
have  also  been  adopted  as  proposed, 
although  the  requirements  appear  in  a 
different  section  of  the  final  rule.  Thus, 
a  Bank  is  required  to  provide  members, 
if  applicable,  with  a  description  of  any 
amendments  that  it  anticipates  making 
to  its  by-laws  or  other  governance 
dociunents  as  a  result  of  the 
implementation  of  its  capital  plan.  See 
§  933.5(c)(3).The  Bank  must  also  state  in 
its  disclosure  document  a  name,  address 
and  telephone  number  for  members  to 
direct  a  written  or  oral  request  to  obtain, 
free  of  charge,  a  copy  of  the  capital  plan 
and  any  other  instrument  or  document 
that  defines  the  member's  rights:  See 
§  933.5(c)(5).  The  final  disclosiue  rule 
also  makes  clear  (in  §  933.5(d))  that 
nothing  in  §  933.5  shall  create  or  shall 
be  deemed  to  create  any  rights  in  any 
third  party.  As  the  Finance  Board 
explained  when  proposing  this 
provision,  the  disclosure  rule  is  meant 
to  add  consistency,  clarity,  and 
precision  to  the  disclosure  process,  and 
it  is  not  the  Finance  Board's  intention 
to  impose  liability  under  the  federal 
seouities  laws  on  the  Banks,  or  to  create 
any  private  right  of  action  in  any  third 
party.  See  66  FR  at  41468. 

The  Finance  Board  also  notes  that  it 
is  not  prescribing  a  form  to  be  used  by 
Banks  in  providing  the  disclosure, 
which  provides  a  great  deal  of  flexibility 
to  the  Banks  in  this  respect.  However, 
the  Finance  Board  expects  that  no 
matter  what  form  is  chosen,  the 
disclosure  documents  will  provide  the 
required  information  to  members  in 
clear  narratives  and  will  not  merely 
incorporate  language  taken  directly  from 
a  capital  plan  or  the  Finance  Board 
rules.  The  disclosure  should  also  be 
referenced  to  the  specific  rights  or 
obligations  set  forth  in  the  Bank's 
capital  plan.  For  example,  a  Bank  that 
requires  that  only  Class  A  stock  be  held 
as  a  condition  of  membership  would  be 
expected  to  discuss  its  withdrawal 
provisions  in  terms  of  the  six  month 
applicable  notice  period  related  to  that 
class  of  stock  while  Banks  that  require 
Class  B  stock  be  held  as  a  condition  of 
membership  would  discuss  withdrawal 
as  requiring  a  five-year  notice  period. 


m.  Other  Provisions  Adopted  in  the 
Final  Rule 

The  Finance  Board  did  not  receive 
any  comments  or  received  only 
favorable  comments  on  a  number  of  the 
rule  changes  that  it  proposed  in  August 
2001.  As  discussed  below,  these 
provisions  are  being  adopted  in 
substance,  as  proposed. 

Charges  against  capital.  In  comments 
to  the  ANPR,  seven  Banks  stated  that 
the  phrase  "charges  against  the  capital 
of  the  Bank"  as  used  in  §  931 .8  of  the 
Finance  Board  rules  was  ambiguous. 
The  main  concern  was  that  the  phrase 
could  be  read  to  require  the  Banks  to 
seek  written  permission  of  the  Finance 
Board  to  redeem  or  repinchase  stock 
an3^ime  a  Bank  expected  to  incur,  or 
actually  had  inciured,  even  a  small  loss. 
See  66  FR  at  41465-66.  As  the  Finance 
Board  pointed  out,  the  phrase  itself  was 
used  in  the  Bank  Act.  See  12  U.S.C. 
1426(f).  After  applying  rules  of  statutory 
construction  and  considering  the  goals 
of  and  other  relevant  provisions  in  the 
Bank  Act,  the  Finance  Board  concluded 
that  the  phrase  was  not  meant  to  trigger 
the  requirements  of  §  931.8  whenever  a 
Bank  projected  or  experienced  loss.  See 
66  FR  at  41465-66.  The  Finance  Board 
therefore  proposed  to  define  in  §  930.1 
the  phrase  "charges  against  the  capital 
of  the  Bank"  as  meaning  an  other  than 
temporary  decline  in  the  Bank's  total 
equity  that  causes  the  value  of  total 
equity  to  fall  below  the  Bank's  aggregate 
capital  stock  amount.  This  definition 
would  effectively  trigger  the 
requirements  of  §  931.8  (which  given 
other  changes  adopted  as  part  of  this 
final  rulemaking  are  now  foimd  at 
§  931.8(a))  only  when  a  Bank 
experiences  a  charge  against  its  capital 
stock. 

The  Finance  Board  received  one 
comment  on  this  matter  in  response  to 
the  proposed  rule,  and  that  comment 
supported  adoption  of  the  definition  as 
proposed.  Therefore,  for  the  reasons  set 
forth  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  of  the  proposing 
release  for  this  rule,  the  Finance  Board 
is  adopting  in  §  930.1  the  definition  of 
"charges  against  the  capital  of  the 
Bank,"  as  proposed. 

Dividends  on  Class  A  stock.  In  the 
proposed  rule,  the  Finance  Board 
proposed  to  amend  §  931.4  to  state 
expressly  that  a  Bank  may  pay 
dividends  on  both  Class  A  and  Class  B 
stock  from  either  of  the  soinces 
specified  in  12  U.S.C.  1436(a).  i.e.. 
retained  earnings  and  current  net 
earnings.  See  66  FR  at  41464,  41473. 
This  change  was  proposed  to  address 
concern  that  because  section  6(h)  of  the 
Bank  Act,  12  U.S.C.  1426(h),  granted 


Class  B  stockholders  an  ownership 
interest  in  their  Bank's  retained 
earnings,  the  Bank's  authority  to  pay 
dividends  on  Class  A  stock  from 
retained  earnings  could  be  called  into 
question. 

In  the  proposed  rule,  the  Finance 
Board  concluded  that,  given  the  intent 
of  Congress  to  allow  an  individual  Bank, 
subject  to  Finance  Board  regulation,  to 
determine  the  dividend  rights  for  any 
class  of  stock  that  it  issues,  it  appeared 
imlikely  that  the  Congress  also  intended 
to  preclude  a  Bank  from  paying  any 
dividends  on  the  Class  A  stock.  The 
Finance  Board  further  indicated  that  if 
the  Congress  had  intended  that  result,  it 
was  more  likely  that  the  Congress  would 
have  done  so  expressly,  rather  than 
indirectly  by  enacting  a  new  provision 
that  was  somewhat  at  odds  with  a  long- 
standing provision  of  the  Bank  Act 
regarding  the  available  sources  of 
dividends  for  Bank  stock.  Moreover,  the 
Finance  Board  continued,  construing 
these  provisions  of  the  Bank  Act  in  a 
manner  that  would  effectively  have 
precluded  the  payment  of  dividends  on 
the  Class  A  stock  could  have  made  it 
difficult,  if  not  impossible,  for  a  Bank  to 
sell  Class  A  stock  to  its  members.  That 
would  have  been  an  absurd  result,  in 
light  of  the  clear  intent  of  the  Congress 
to  create  a  new  capital  structiue  for  the 
Banks  and  ultimately,  the  Finance 
Board  determined  that  it  should 
construe  these  provisions  to  allow  the 
payment  of  dividends  on  Class  A  stock 
from  retained  earnings,  as  those 
amounts  may  be  calculated  under 
GAAP.  See  66  FR  at  41464. 

The  Finance  Board  received  no 
comments  objecting  to  the  proposed 
change  to  §  931.4.  and  adopts  it  as 
proposed  for  the  reasons  set  forth  in  the 
preamble  of  the  proposine  release. 

Transfer  of  capital  stock.  In  the 
proposed  rule,  the  Finance  Board 
proposed  amending  §  931.6  to  allow  a 
Bai^  the  option  of  generally  prohibiting 
its  members  from  transferring  Bank 
stock.  If  a  Bank  chose  to  allow  transfers, 
the  transfers  clearly  would  have  been 
subject  to  the  Bank's  approval.  See  66 
FR  at  41465.  41473.  A  conforming 
change  regarding  transfer  of  stock  was 
also  proposed  to  §§  933.2(e)(3)  and  (4). 
Id.  at  41465.  41474. 

This  proposal  arose  out  of  a  comment 
received  in  response  to  the  ANPR.  Upon 
consideration  of  this  comment,  the 
Finance  Board  stated  that  it  would  have 
been  consistent  with  the  discretion 
afforded  a  Bank  in  the  GLB  Act  "to 
establish  standards,  criteria,  and 
requirements  for  the  *  *  *  transfer 
*  *  *  of  stock  issued  by  that  bank,"  id. 
at  12  U.S.C.  1426(c)(5)(B).  to  allow  a 
Bank,  as  part  of  its  capital  plan,  either 
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to  prohibit  any  transfers  of  its  stock 
among  its  members  or  to  permit  these 
transfers  subject  to  the  conditions 
currently  set  forth  in  §  931.6. 

Under  the  proposed  change,  each 
Bank  would  have  been  required  to  state 
in  its  capital  plan  whether  a  member 
may  transfer  capital  stock  of  the  Bank, 
and,  if  such  transfers  were  allowed,  to 
specify  the  procedures  that  a  member 
must  follow  to  effect  the  transfer,  and  to 
specify  that  any  transfer  may  only  have 
been  undertaken  in  the  limited 
circumstances  set  forth  in  §  931.6.  The 
proposed  amendment  also  expressly 
provided  that  a  Bank,  in  its  capital  plan, 
may  have  required  a  member  to  obtain 
the  Bank's  approval  to  effect  the  transfer 
of  stock. 

The  Finance  Board  received  no 
comment  opposing  the  amendment  to 
§  931.6.  and  is  adopting  it  as  proposed. 
"The  Finance  Board  also  adopted  in 
substance  the  conforming  changes 
proposed  to  §§  933.2(e)(3)  and  (4), 
although,  because  of  other  amendments 
adopted  in  this  final  rule,  these 
amended  paragraphs  have  been 
redesignated  and  adopted  as 
§§  933.2(f)(3)  and  (f)(4}. 

Off-balance  sheet  credit  conversion 
factors.  In  the  proposed  rule,  the 
Finance  Board  proposed  amending 
Table  2  of  §  932.4(f)  so  that  the  100 
percent  credit  conversion  factor  for  off- 
balance  sheet  items  would  have  applied 
only  to  commitments  to  make  advances 
with  certain  drawdowns  and 
commitments  to  acquire  loans  subject  to 
certain  drawdown.  Further,  the  Finance 
Board  proposed  to  define  certain 
drawdown  in  §  930.1  to  mean  a  legally 
binding  agreement  that  committed  the 
Bank  to  make  an  advance  or  to  acquire 
a  loan,  at  or  by  a  specified  date  in  the 
future.  See  66  FR  at  41466-67. 

These  changes  were  proposed  in 
response  to  concerns  that  the  100 
percent  credit  conversion  factor  for 
commitments  to  make  advances  and  to 
acquire  loans  as  adopted  in  Table  2  in 
December  2000  were  broader  than  the 
reqiurements  of  other  federal  bank 
regulators.  For  instance.  Table  2  as 
adopted  appeared  to  require  a  100 
percent  conversion  factor  for  "master 
commitments"  to  acquire  loans  under 
Acqiured  Member  Asset  (AMA) 
programs  even  though  such 
commitments  were  not  an  accurate 
indicator  of  future  acquisition.  It  was 
pointed  out  that  other  federal  bank 
regulators  would  have  applied  a  100 
percent  conversion  fector  only  to 
commitments  subject  to  certain 
drawdown,  (i.e.,  commitments  that  an 
institution  is  legally  obligated  to  honor 
at  a  specified  futiue  date  no  matter  what 
change  may  have  occurred  in  the 


counterparty's  financial  situation.) 
Because  it  was  generally  the  intent  of 
the  Finance  Board  to  conform  to  the 
extent  possible  its  credit  risk  charges  to 
the  Basle  Accord  as  ciuxently 
incorporated  by  the  federal  bank 
regidatory  agencies,  the  Finance  Board 
proposed  to  revise  the  credit  conversion 
factors  of  Table  2  so  that  the  100  percent 
credit  conversion  factor  applies  only  to 
commitments  subject  to  certain 
drawdown  and  to  provide  a  definition 
of  certain  drawdown  to  assure  this 
result. 

The  Finance  Board  received  one 
comment  from  a  Bank  supporting  the 
proposed  changes  to  §§  930.1  and 
932.4(f)  and,  therefore,  adopts  them  as 
proposed. 

Conforming  changes.  No  comments 
were  received  on  the  conforming 
changes  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  proposed  rule.  See  66  FR  at  41468. 
These  conforming  changes  are  being 
adopted  by  the  Finance  Board  as 
proposed. 

IV.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
Banks,  which  do  not  come  within  the 
meaning  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (RFA). 
See  5  U.S.C.  601(6).  Therefore,  in 
accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

V.  Paperwork  Reduction  Act 

The  final  rule  does  not  contain  any 
collections  of  information  piu^uant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

Lists  of  Snbiects 

12  CFR  Part  925 

Credit.  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Parts  930,  931,  932,  and  933 

Capital.  Credit,  Federal  home  loan 
banks,  Investments,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  amends  title  12.  chapter 
DC  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  925— MEMBERS  OF  THE  BANKS 

1.  The  authority  citation  for  part  925 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1422.  1422a.  1422b, 
1423.  1424.  1426.  1430.  1442. 

2.  Amend  §  925.26  by  revising 
paragraph  (b)  to  read  as  follows: 

i925^    Voluntary  withdrawal  from 
nwfntMTship. 

***** 

(b)  Effective  date  of  withdrawal.  The 
membership  of  an  institution  that  has 
submitted  a  notice  of  withdrawal  shall 
terminate  as  of  the  date  on  which  the 
last  of  the  applicable  stock  redemption 
periods  ends  for  the  stock  that  the 
member  is  required  to  hold,  as  of  the 
date  that  the  notice  of  withdrawal  is 
submitted,  imder  the  terms  of  a  Bank's 
capital  plan  as  a  condition  of 
membership,  unless  the  institution  has 
cancelled  its  notice  of  withdrawal  prior 
to  the  effective  date  of  the  termination 
of  its  membership. 
***** 

3.  Amend  §  925.27  by  revising 
paragraph  (c)  to  read  as  follows: 

1925,27    Involuntary  tamtination  of 
ntembafship. 

***** 

(c)  Membership  rights.  An  institution 
whose  membership  is  terminated 
involuntarily  under  this  section  shall 
cease  being  a  member  as  of  the  date  on 
which  the  board  of  directors  of  the  Bank 
acts  to  terminate  the  membership,  and 
the  institution  shall  have  no  right  to 
obtain  any  of  the  benefits  of 
membership  after  that  date,  but  shall  be 
entitled  to  receive  any  dividends 
declared  on  its  stock  until  the  stock  is 
redeemed  or  repurchased  by  the  Bank. 

PART  930— OERNmONS  APPLYING 
TO  RISK  MANAGEMENT  AND  CAPITAL 
REGULATK>NS 

4.  The  authority  citation  for  part  930 
continues  to  read  as  follows: 

Authority.  12  U.S.C.  1422a(a)(3).  1422b(a). 
1426.  1440,  1443.  1446. 

5.  In  §  930.1  add,  in  correct 
alphabetical  order  the  definitions  for 
Certain  drawdown  and  Charges  against 
the  capital  of  the  Bank,  to  read  as 
follows: 

f930.1    Daftaittions. 

*        •        •        *        • 

Certain  dmwdown  means  a  legally 
binding  agreement  that  commits  the 
Bank  to  make  an  advance  or  acquire  a 
loan,  at  or  by  a  specified  futxue  date. 

Charges  against  the  capital  of  the 
Bank  means  an  other  than  temporary 
decline  in  the  Bank's  total  equity  that 
causes  the  value  of  total  equity  to  fall 
below  the  Bank's  aggregate  capital  stock 
amount. 
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PART  931— FEDERAL  HOME  LOAN 
BANK  CAPITAL  STOCK 

6.  The  authority  citation  for  part  931 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(aX3),  1422b(a). 
1426.  1440.  1443.  1446. 

7.  Amend  §  931.4  by  revising  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 


i931.4 

(a)  *  *  *  A  Bank  may  pay  dividends 
on  Class  A  or  Class  B  stock,  including 
any  subclasses  of  such  stock,  only  out 
of  previously  retained  earnings  or 
current  net  earnings,  and  shall  declare 
and  pay  dividends  only  as  provided  by 
its  capital  plan.  *  *  * 

•  •        •        •        • 

8.  Amend  §  931.6  by  revising  the  first 
sentence  of  the  section  and  adding  a 
new  sentence  at  the  end  of  the  section 
to  read  as  follows: 

|«31J   Transfar  of  capttal  stock. 

A  Bank  in  its  capital  plan  may  allow 
a  member  to  transfer  any  excess  capital 
stock  of  the  Bank  to  another  member  of 
that  Bank  or  to  an  institution  that  has 
been  approved  for  membership  in  that 
Bank  and  that  has  satisfied  all 
conditions  for  becoming  a  member, 
other  than  the  purchase  of  the  minimum 
amount  of  Bank  stock  that  it  is  required 
to  hold  as  a  condition  of  membership. 

*  *  *  The  Bank  may,  in  its  capital  plan, 
require  a  member  to  receive  the 
approval  of  the  Bank  before  a  transfer  of 
the  Bank's  stock,  as  allowed  imder  this 
section,  is  completed. 

9.  Amend  §  931.7  by  adding,  before 
the  last  sentence  of  paragraph  (a),  two 
new  sentences  to  read  as  follows: 

f  931.7    Radwnptlon  and  rapurchas*  of 
capttal  atock. 

(a)  *  *  *  A  request  by  a  member 
(whose  membership  has  not  been 
terminated)  to  redeem  specific  shares  of 
stock  shall  automatically  be  cancelled  if 
the  Bank  is  prevented  from  redeeming 
the  member's  stock  by  paragraph  (c)  of 
this  section  within  five  business  days 
from  the  end  of  the  expiration  of  the 
applicable  redemption  notice  period 
because  the  member  would  fail  to 
maintain  its  minimum  investment  in  the 
stock  of  the  Bank  after  such  redemption. 
The  automatic  cancellation  of  a 
member's  redemption  request  shall  have 
the  same  effect  as  if  the  member  had 
cancelled  its  notice  to  redeem  stock 
prior  to  the  end  of  the  redemption 
notice  period,  and  a  Bank  may  impose 
a  fee  (to  be  specified  in  its  capital  plan) 
for  automatic  cancellation  of  a 
redemption  request.  *  *  * 


10.  Amend  §  931.8  by  revising  the 
heading  of  the  section,  redesignating  the 
current  text  as  paragraph  (a),  adding  a 
new  heading  to  paragraph  (a),  and 
adding  new  paragraph  (b)  to  read  as 
follows: 

§931 J    Othar  rastrictions  on  tha 
repurdiaa*  or  redamplion  of  Bank  stock. 

(a)  Capital  impairment.  *  *  * 

(b)  Bank  discretion  to  suspend 
redemption.  A  Bank,  upon  the  approval 
of  its  board  of  directors,  or  of  a 
subcommittee  thereof,  may  suspend 
redemption  of  stock  if  the  Bank 
reasonably  believes  that  continued 
redemption  of  stock  would  cause  the 
Bank  to  fail  to  meet  its  TniTiiTmim  capital 
requirements  as  set  forth  in  §§  932.2  or 
932.3  of  this  chapter,  would  prevent  the 
Bank  bom  maintaining  adequate  capital 
against  a  potential  risk  that  may  not  be 
adequately  reflected  in  its  minimum 
capital  requirements,  or  would 
otherwise  prevent  the  Bank  frtim 
operating  in  a  safe  and  sound  manner. 
A  Bank  shall  notify  the  Finance  Board 
in  writing  within  two  business  days  of 
the  date  of  the  decision  to  suspend  the 
redemption  of  stock,  informing  the 
Finance  Board  of  the  reasons  for  the 
suspension  and  of  the  Bank's  strategies 
and  time  frames  for  addressing  the 
conditions  that  led  to  the  suspension. 
The  Finance  Board  may  require  the 
Bank  to  re-institute  the  redemption  of 
member  stock.  A  Bank  shall  not 
repurchase  any  stock  without  the 
written  permission  of  the  Finance  Board 
during  any  period  in  which  the  Bank 
has  suspended  redemption  of  stock 
imder  this  paragraph. 

PART  932— FEDERAL  HOME  LOAN 
BANK  CAPITAL  REQUIREMENTS 

11.  The  authority  citation  for  part  932 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a). 
1426,  1440.  1443,  1446. 

12.  Amend  §  932.4  by  revising 
paragraph  (d)  heading,  revising  the  first 
sentence  in  paragraph  (e](2)(ii)(E)  and 
revising  Table  2,  which  follows 
paragraph  (f)(1),  to  read  as  follows: 

S  932.4    Cradtt  risk  capttal  raquiramant 

***** 

(d)  Credit  risk  capital  charge  for 
derivative  contracts.  *  *  * 

(e)*  •  * 

(2)*  *  * 

(ii)*  *  * 

(E)  The  credit  risk  percentage 
requirement  for  mortgage  assets  that  are 
acquired  member  assets  described  in 
§  955.2  of  this  chapter  shall  be  assigned 
from  Table  1.2  of  this  part  based  on  the 
rating  of  those  assets  aher  taking  into 


account  any  credit  enhancement 

required  by  §  955.3  of  this  chapter. 

*  •  • 

***** 

(f)**  * 
(1)  *  *  • 

TABLE  2.— CREDIT  CX)NVERSION 
FACTORS  FOR  OFF-BALANCE 
SHEET  ITEMS 


Credit 

conver- 

Instnjment 

sion 

factor 

(In  percent) 

Asset  sales  with  recourse 

wtiere  the  credit  risk  re- 

mains with  ttie  Bank  

100 

Commitments  to  make  ad- 

vances subject  to  certain 

dravwlown. 

Commitments  to  acquire 

to^ns  subject  to  certain 

drawdown. 

Standby  letters  of  credit  

50 

Other  commitments  with 

original  maturity  of  over 

one  year. 

Other  commitments  with 

original  maturity  of  one 

year  or  less 

20 

PART  933— BANK  CAPITAL 
STRUCTURE  PLANS 

13.  The  authority  citation  for  part  933 
continues  to  read: 

Authority:  12  U.S.C.  1422a(a)(3).  1422b(a}, 
1426,  1440. 1443. 1446. 

14.  Amend  §  933.2  by  redesignating 
paragraphs  (e),  (f)  and  (g)  as  paragraphs 
(f),  (g),  and  (h),  respectively,  adding  new 
paragraph  (e),  redesignating  newly 
designated  paragraphs  (f)(4),  (f)(5)  and   ^ 
(f)(6)  as  paragraphs  (f)(5),  (f)(6)  and 
{f)(7),  respectively,  revising  newly 
designated  paragraph  (f)(3),  and  adding 
new  paragraph  (f)(4)  to  read  as  follows: 

§933.2    Contents  of  plan. 

***** 

(e)  Members  wishing  not  to  convert 
existing  stock.  The  capital  plan  shall 
establish  an  opt-out  date  on  or  before 
which  a  member  that  does  not  wish  to 
convert  its  existing  stockjnto  Class  A 
and/or  Class  B  stock  must  file  a  written 
notice  to  withdraw  from  membership 
with  the  Finance  Board.  This  opt-out 
date  shall  not  be  more  than  six  months 
before  the  effective  date  of  the  capital 
plan.  (For  purposes  of  applying  this 
provision,  the  membership  of  an 
institution  that  files  its  notice  to 
withdraw  with  the  Finance  Board  on  or 
before  the  opt-out  date  established  in  a 
capital  plan  shall  terminate  six  months 
from  the  date  that  the  notice  of 
withdrawal  was  filed  with  the  Finance 
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Board  or  on  the  effective  date  of  the 
Bank's  capital  plan,  whichever  date  is 
earlier.)  The  capital  plan  shall  further 
provide  that  any  member  that  is  in  the 
process  of  withdrawing  on  the  effective 
date  of  the  capital  plan  but  did  not  file 
its  written  notice  to  withdraw  from 
membership  with  the  Finance  Board  on 
or  before  this  opt-out  date,  shall  have  its 
existing  stock  converted  into  Class  A 
and/or  Class  B  stock  as  required  by  the 
capital  plan,  and  that  the  effective  date 
of  withdrawal  for  such  member  shall  be 
established  in  accordance  with 
§§  925.26(b)  and  (c)  of  this  chapter, 
provided,  however,  that  the  applicable 
stock  redemption  periods  calculated 
imder  §  925.26(c)  of  this  chapter  shall 
commence  on  date  the  member  first 
submitted  its  written  notice  to  withdraw 
to  the  Finance  Board, 
(f)  *  *  * 

(3)  Shall  specify  whether  the  stock  of 
the  Bank  may  be  transferred  among 
members,  and,  if  such  transfer  is 
allowed,  shall  specify  the  procedures 
that  a  member  should  follow  to  effect 
such  transfer,  and  that  the  transfer  shall 
be  imdertaken  only  in  accordance  with 
§  93 1 .6  of  this  chapter; 

(4)  Shall  specify  that  the  stock  of  the 
Bank  may  be  traded  only  between  the 
Bank  and  its  members; 
***** 

15.  Add  new  §  933.5  to  read  as 
follows: 

f  933.5    DisckMure  to  memiwrs  concerning 
capttal  plan  and  capttal  stock  converskMi. 

(a)  No  capital  plan  shall  become 
effective  imtil  disclosure  required  by 
paragraphs  (b)  and  (c)  of  this  section  has 
been  provided  to  members.  All 
disclosure  required  under  this  section 
shall  be  transmitted,  sent  or  given  to 
members  not  less  than  45  days  and  not 
more  than  60  days  prior  to  the  opt-out 
date  established  in  the  Bank's  capital 
plan  in  accordance  with  §  933.2(e). 

(b)  The  following  information  shall  be 
provided  to  members  about  the  Class  A 
and/or  Class  B  stock  that  a  Bank  intends 
to  issue  on  the  effective  date  of  its 
capital  plan: 

(1)  With  regard  to  each  class  or 
subclass  of  authorized  stock,  a 
description  of: 

(i)  Dividend  rights; 

(ii)  The  terms  of  conversion; 

(iii)  Redemption  and  repurchase 
ri^ts; 

(iv)  Voting  rights  and  preferences, 

(v)  Liquidation  rights;  and 

(vi)  Any  liability  to  further  calls  or  to 
assessments  by  the  Banks; 

(2)  A  description  of  any  material 
differences  between  the  securities  to  be 
converted  into  Class  A  and/or  Class  B 
stock  and  the  Class  A  and/or  Class  B 


stock  with  regard  to  the  rights  addressed 
in  paragraph  (b)(1)  of  this  section. 

(3)  A  statement  of  the  reasons  for  the 
conversion  to  Class  A  and/or  Class  B 
stock  and  of  the  general  effect  thereof 
upon  the  rights  of  existing  members; 
and 

(4)  A  description  of  any  other  material 
features  concerning  the  Bank's  initial 
issuance  of  Qass  A  and/or  Class  B 
stock. 

(c)  In  addition  to  the  disclosure  about 
Class  A  and/or  Class  B  stock,  the 
following  information  shall  be  provided 
to  memhers: 

(1)  The  Bank  shall  disclose  financial 
information  as  follows: 

(i)  Audited  balance  sheets  as  of  the 
end  of  the  two  most  recent  fiscal  years, 
audited  statements  of  income  and  cash 
flows  for  each  of  the  three  fiscal  years 
preceding  the  date  of  the  most  recent 
audited  balance  sheet  being  presented, 
and  imaudited  interim  balance  sheets 
and  statements  of  income  and  cash 
flows  as  of  and  for  appropriate  interim 
dates  that  in  form  and  content  meet  the 
requirements  of  §  989.4  of  this  chapter; 

(ii)  A  pro  forma  capitalization  table 
that  reflects  the  Bank's  projected  new 
capital  structure  relative  to  its  actual 
capitalization  as  of  the  date  of  the  latest 
balance  sheet  required  to  be  provided  to 
members  by  paragraph  (c)(l)(i)  of  this 
section.  The  Bank  shall  also  provide  a 
description  of  any  material  assumptions 
underlying  the  pro  forma  capitalization 
table  and  the  basis  for  these 
assumptions,  and  shall  provide 
estimates  of  its  risk-based  capital 
requirement,  calculated  in  accordance 
with  §  932.3  of  this  chapter,  and  of  its 
total  capital-to-asset  ratio  (both  of  which 
shall  be  based  on  the  same  financial 
data  used  for  the  capitalization  table), 
along  with  a  discussion  of  material 
assumptions  underlying  these  estimates 
and  the  basis  for  these  assumptions:  and 

(iii)  Any  of  the  financial  information 
required  to  be  disclosed  by  paragraph 
(c)(1)  of  this  section  may  be 
incorporated  by  reference,  provided  the 
information  being  incorporated  is 
contained  in  an  annual  or  quarterly 
Bank  report  prepared  in  accordance 
with  §  989.4  of  this  chapter  or  an  annual 
or  quarterly  Bank  System  report,  and  the 
disclosure  identifies  the  information 
being  incorporated  by  reference: 

(2)  A  narrative  discussion  of 
anticipated  developments  that  could 
materially  affect  the  liquidity,  capital, 
earnings  or  continuing  operations  of  the 
Bank,  including  those  affecting 
dividends,  product  volimies,  investment 
voliunes,  new  business  lines  and  risk 
profile. 

(3)  A  description  of  any  amendments 
anticipated  to  be  made  to  the  Bank's  by- 


laws, policies  or  other  governance 
docimients  as  a  result  of  the 
implementation  of  the  capital  plan; 

(4)  To  the  extent  that  such 
information  has  not  been  provided 
under  paragraph  (b)  of  this  section,  the 
Bank  shall  disclose  information  related 
to  the  capital  plan  as  follows: 

(i)  A  description  of  the  minimum 
stock  investment  requirements  set  forth 
in  the  capital  plan; 

(ii)  A  statement  outlining  the 
requirements  for  amending  the  capital 
plan; 

(iii)  A  description  of  any  restrictions 
or  limitations  imder  a  Bank's  capital 
plan  on  a  member's  rights  to  buy,  or 
redeem  its  class  A  or  class  B  stock,  to 
have  such  stock  repurchased,  or 
otherwise  to  make  use  of  such  stock  to 
fulfill  the  member's  minimum  stock 
investment  requirement; 

(iv)  A  statement  setting  forth  the  opt- 
out  date,  on  or  before  which  a  member's 
written  notice  to  withdraw  must  be  filed 
with  the  Finance  Board  (as  established 
in  accordance  with  §  933.2(e)  of  this 
part)  for  the  member  not  to  have  its 
existing  Bank  stock  converted  to  Class  A 
or  Class  B  stock  on  the  effective  date  of 
the  Bank's  capital  plan  and  describing 
the  effect  on  a  member's  effective  date 
of  withdrawal  of  failing  to  file  its  notice 
to  withdraw  on  or  before  the  opt-out 
date;  and 

(v)  A  description  of  a  member's  rights 
under  the  capital  plan  to  have  its  stock 
redeemed  or  repurchased  upon 
voluntary'  or  involuntary  termination  of 
its  membership; 

(5)  The  Bank  should  state  the  name, 
address  and  telephone  number  where 
members  may  direct  written  or  oral 
requests  for  a  copy  of  the  capital  plan 
and  any  other  instrument  or  document 
that  defines  the  rights  of  the  member/ 
stockholders.  This  information  shall  be 
provided  to  the  members  without 
charge;  and 

(6)  The  Bank  shall  provide  a 
statement  as  to  the  anticipated 
accountiug  treatment  for  the  transaction 
and  the  federal  income  tax  implications 
of  the  transaction  that  members  should 
consider  in  consultation  with  their  own 
accounting  and  tax  advisors. 

(d)  Nothing  in  this  section  shall  create 
or  be  deemed  to  create  any  rights  in  any 
third  party. 

Dated:  October  19.  2001. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
J.  Timothy  O'Neill. 
Chairman. 
(FR  Doc.  01-26963  Filed  10-25-01:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-116-AD;  Amendment 
39-12480;  AD  2001-12-08  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation     I 
Administration,  DOT.  I 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  corrects  and 
clarifies  information  in  an  existing 
airworthiness  directive  (AD)  that 
applies  to  certain  Boeing  Model  767 
series  airplanes.  That  AD  currently 
requires  removing  the  two  existing 
escape  ropes  in  the  flight  compartment; 
installing  new  escape  ropes,  bags,  and 
placards;  and  replacing  die  nylon  straps 
with  new  straps;  as  applicable.  This 
document  clarifies  and  corrects  the 
affected  airplane  line  niunbers.  This 
correction  is  necessary  to  ensure  that 
operators  do  not  misinterpret  which 
airplanes  are  subject  to  the  requirements 
of  this  AD. 
DATES:  Effective  July  20,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
July  20,  2001  (66  FR  32531,  June  15, 
2001). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
PicoUa,  Aerospace  Engineer,  Airfi-ame 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1509; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  On  June  6, 
2001,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2001- 
12-08,  amendment  39-12263  (66  FR 
32531.  June  15,  2001),  which  applies  to 
certain  Boeing  Model  767  series 
airplanes.  That  AD  requires  removing 
the  two  existing  escape  ropes  in  the 
flight  compartment;  installing  new 
escape  ropes,  bags,  and  placards;  and 
replacing  the  nylon  straps  with  new 
straps;  as  applicable.  That  action  was 
necessary  to  ensure  that  flight  crew 
members  safely  reach  the  ground  from 
a  flight  compartment  window  in  the 
event  of  an  emergency  evacuation.  That 
action  is  intended  to  address  the 
identified  unsafe  condition. 

Need  for  the  Correction 

Information  obtained  recently  by  the 
FAA  indicates  that  the  applicability  of 


AD  2001-12-08  and  the  applicability  of 
paragraph  (a)(2)  of  that  AD  need  to  he 
clarified  and  corrected. 

As  published,  the  applicability  of  the 
AD  references  Boeing  Alert  Service 
Bulletin  767-25A0265.  dated  May  27, 
1999,  as  the  appropriate  source  of 
service  information  for  determining  the 
affected  Model  767  series  airplanes.  The 
service  bulletin  references  Service 
Bulletin  Index  Document  D624T001, 
Part  3,  for  airplane  variable  niunber,  line 
number,  and  serial  number  data. 
Because  some  operators  may  not  readily 
have  access  to  this  secondary  source  of 
service  information,  the  FAA  has 
determined  that  the  applicability  of  the 
AD  should  specify  the  affected  airplane 
line  numbers  (i.e.,  line  numbers  1 
through  334,  excluding  line  numbers 
265,  281,  284,  286.  288,  293,  and  298), 
which  were  identified  in  the  Summary 
of  Boeing  Alert  Service  Bulletin  767- 
25A0265. 

Paragraph  (a)(2)  of  AD  2001-12-08 
affects  airplanes  having  "serial  numbers 
1  through  107  inclusive."  However,  the 
reference  to  "serial  numbers"  is 
incorrect.  The  FAA's  intent  was  to  list 
"line  numbers  1  through  107  inclusive," 
as  indicated  in  the  referenced  Boeing 
Alert  Service  Bulletin  767-25A0265, 
dated  May  27, 1999. 

The  FAmA  has  determined  that  a 
correction  to  AD  2001-12-08  is 
necessary.  The  correction  will  clarify 
and  correct  the  affected  airplane  line 
niunbers. 

Correction  of  Publication 

This  dociunent  corrects  and  clarifies 
the  errors  of  AD  2001-12-08  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
July  20.  2001. 

Since  this  action  only  clarifies  and 
corrects  a  current  requirement,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
unnecessary. 

List  of  Subiect  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12263  (66  FR 
32531.  Jime  15,  2001),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12480,  to  read  as 
follows: 

2001-12-08  Rl     Boeing:  Amendment  39- 
12480.  Docket  2000-NM-116-AD. 
Revises  AD  2001-12-08,  Amendment 
39-12263. 

Applicability:  Model  767  series  airplanes, 
line  numbers  1  through  334.  certificated  in 
any  category;  excluding  those  airplanes 
having  line  numbers  265,  281,  284,  286,  288, 
293.  and  298. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  flight  crew  members  safely 
reach  the  ground  from  a  flight  compartment 
window  in  the  event  of  an  emergency 
evacuation,  accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  as' 
applicable,  per  Boeing  Alert  Service  Bulletin 
767-25A0265,  dated  May  27,  1999. 

(1)  For  alt  airplanes:  Remove  the  two 
exisUng  escape  ropes  and  install  new  escape 
ropes,  bags,  and  placards,  as  applicable,  in 
the  flight  compartment. 

(2)  For  airplanes  having  line  numbers  1 
through  107  inclusive:  on  which  Boeing 
Service  Bulletin  767-25-0149,  dated  March 
7, 1991,  has  been  accomplished;  or  on  which 
neither  Boeing  Service  Bulletin  767-25- 
0149,  dated  March  7, 1991,  nor  767- 
25A0242,  dated  October  31,  1996.  has  been 
accomplished:  Replace  the  nylon  straps  with 
new  straps. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
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Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  2:  InformaUon  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  PermitB 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
25A0265,  dated  May  27,  1999.  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  th.e  Federal 
Register  as  of  July  20,  2001  (66  FR  32531, 
June  15,  2001).  Copies  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  P.O. 
Box  3707,  Seattle.  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

EfiiectiTe  Date 

(e)  The  effective  date  of  this  amendment 
remains  July  20,  2001. 

Issued  in  Renton,  Washington,  on  October 
18.  2001. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-26861  Filed  10-25-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  95-Nlft-1S-AD;  Amendment 
39-12485;  AD  2001-22-06] 

RIN  2120-AA64 

Airworthineaa  Diractlvea;  Boeing 
Model  B-17E.  F.  and  Q  Airplanes 

agency:  Federal  Aviation 
Administration,  TXJT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  B-17E, 
F,  and  G  airplanes,  that  requires 
inspections  to  detect  cracking  and 
corrosion  of  the  wing  spar  chords,  bolts 
and  bolt  holes  of  the  spar  chords,  and 
wing  terminals;  and  correction  of  any 
discrepancy  found  during  these 
inspections.  This  amendment  is 


prompted  by  reports  of  cracking  and 
corrosion  of  the  wing  spar.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  wing  of  the  airplane  due  to  the 
problems  associated  with  corrosion  and 
cracking  of  the  wing  spar. 
EFFECTIVE  DATE:  November  30,  2001. 
ADDRESSES:  Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Rehrl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2783;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model  B- 
17E,  F,  and  G  airplanes  was  published 
in  the  Federal  Register  on  March  16, 
1995  (60  FR  14233).  That  action 
proposed  to  require  inspections  to 
detect  cracking  and  corrosion  of  the 
wing  spar  chords,  bolts  and  bolt  holes 
of  the  spar  chords,  and  wing  terminals; 
and  correction  of  any  discrepancy  fotmd 
dming  these  inspections. 

Of  me  approximately  12,600  Boeing 
Model  B-17E,  B-17F,  and  B-17G 
bombers  produced  diuing  World  War  D, 
only  about  a  dozen  remain  in  operation. 
Since  the  last  B-17  was  completed  in 
April  1945,  each  is  now  at  least  56  years 
old.  Those  remaining  are  flown 
primarily  in  various  forms  of  airshow 
displays. 

Conmients 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Withdraw  Piroposed  Rule 

Many  commenters  contend  that  the 
proposed  AD  is  imjustified  and  that  it 
should  be  withdrawn  accordingly.  The 
commenters  present  various  reasons  for 
this  request. 

Several  commenters  assert  that 
cracking  in  the  spar  chord  is  not  a  safety 
issue  because  no  wing  or  structiu^ 
failures,  incidents,  or  accidents  have 
resulted  from  the  cracking  addressed  by 
the  proposed  AD.  One  commenter  states 
that  the  doctunented  support  for  the 
necessity  of  the  propos€>d  AD  (as 
described  in  the  proposal)  is  flawed  and 


without  technical  or  event-based  merit. 
Another  states  that  no  proper  basis  or 
need  for  the  issuance  of  an  AD  has  been 
established.  ' 

Several  commenters  also  refer  to  B- 
17s  flying  with  known  cracks  without 
incident,  some  of  which  are  subject  to 
an  unspecified  type  of  inspection.  One 
commenter  notes  that  cracks  were 
present  in  some  B-17s  during  World 
War  n,  and  limits  un  the  degree  of 
cracking  that  was  acceptable  were 
described  in  the  Structural  Repair 
Manual.  The  same  commenter  notes  that 
battle  damage  was  corrected  with  strap 
or  angle  reinforcements.  Another 
commenter  reports  finding  corroded  or 
cracked  spars  on  several  airplanes  under 
major  restoration,  and  on  one  that  ran 
off  a  runway  into  a  ravine,  consequenUy 
requiring  major  repairs.  The  commenter 
indicates  that,  despite  the  extreme 
conditions  that  this  latter  airplane 
encountered,  and  the  implied  severity  of 
the  spar  craclu,  no  components  failed. 
One  commenter  reports  inspecting  the 
cracks  on  a  particular  B-17  and  noticing 
surfece  corrosion  in  the  cracked  area  of 
one  B-17.  The  commenter  concludes 
that  since  corrosion  takes  a  period  of 
time  (sometimes  years)  to  form,  the 
cracks  must  have  been  there  for  several 
years.  Another  commenter  reports  that  a 
hairline  crack  was  observed  in  the  left 
wing  of  an  airplane  in  1979,  and  that 
there  has  been  no  change  or  increase  in 
the  size  of  the  crack  during  years  of 
subsequent  flying.  (The  commenter  did 
not  specify  which  structural  member 
contained  the  crack.)  The  commenter 
indicates  that  a  B-1 7  engineer  indicates 
that  there  is  no  safety  problem  with 
hairline  cracks. 

The  FAA  acknowledges  that  no 
accidents  are  known  to  have  occurred  as 
a  result  of  the  conditions  addressed  by 
the  proposed  AD.  Nevertheless,  the 
FAA,  as  well  as  the  operators,  are  aware 
of  cracks  in  the  wing  spar  chords  of 
certain  B-17  airplanes.  To  date  five  of 
the  B-1 7s  either  flying  or  capable  of 
being  restored  to  flight  status  are  known 
to  have  cracks  in  their  wing  spar  chords. 
The  FAA  has  determined  that  there  is 
no  design  feature  to  prevent  the  crack 
propagation  from  becoming  transverse 
and  severing  the  spar  chord.  The 
integrity  of  this  struct\ire  is,  therefore, 
essential  for  continued  safe  flight  and 
landing. 

Several  commenters  point  to  the 
service  history  of  the  B-1 7  as  evidence 
that  the  proposed  actions  are  not 
necessary.  A  few  commenters  state  that, 
in  proposing  this  rule,  the  FAA  failed  to 
take  into  account  the  ruggedness  of  the 
B-17,  and  they  reference  occurrences 
during  World  War  II  in  which  some  B- 
17s  returned  with  all  four  spars  broken 
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as  a  result  of  combat  damage.  One 
commenter  states  that  the  reason  for  the 
airplanes  being  able  to  return  safely  in 
spite  of  the  degree  of  damage  is  that  90 
percent  of  the  wing  strength  is  in  the 
skin  and  ribs  of  the  airplane. 

Several  commenters  justify  their 
requests  to  withdraw  the  proposal  based 
on  the  fact  that  the  ciurent  usage  of  the 
airplane  is  far  less  demanding — in  terms 
of  weights,  altitudes,  and 
environments — than  the  conditions 
encountered  during  wartime  operations. 
Several  commenters  note  that  none  of 
the  subject  airplanes  fly  at  gross  weight, 
with  most  of  them,  according  to  one 
commenter,  flying  at  10,000  to  15,000 
pounds  under  gross.  One  commenter 
states  that  the  airplanes  subject  to  the 
proposed  AD  are  flown  only  50  to  250 
hours  per  year.  Additionally,  the 
conunenters  assert  that  the  current 
pilots  of  these  airplanes  are  more 
schooled  and  proBcient  than  those 
flying  them  50  years  ago. 

Several  commenters  also  cite  the 
excellent  maintenance  record  on  the  B- 
17s  as  a  reason  that  the  proposal  should 
be  withdrawn.  They  point  out  that  the 
subject  airplanes  are  under  "constant 
surveillance,"  and  are  well  maintained. 
The  commenters  also  suggest  that  the 
remaining  B-1 7s  are  better  maintained 
now  than  when  they  were  new,  with 
many  of  them  having  been  completely 
restored  and  many  of  them  being 
hangared  during  the  airshow  off-season. 

The  FAA  concurs  with  the 
commenters'  assertions  that  the  subject 
airplanes  are  operating  in  environments 
much  more  favorable  than  those 
encountered  during  World  War  II.  In 
addition,  the  FAA  recognizes  that,  for 
the  most  part,  these  airplanes  are 
meticulously  maintained.  However,  the 
FAA  does  not  concur  with  the  request 
to  withdraw  the  proposal  based  on  the 
conditions  in  which  B-1 7s  operate 
today,  because  such  conditions  are  only 
partially  relevant.  Of  much  greater 
significance  are  the  conditions  to  which 
any  particular  airplane  has  been 
exposed  over  its  life-span.  While  most 
B-1 7s  may  be  hangared  and  well- 
maintained  now,  most,  if  not  all,  of  the 
affected  airplanes  have  been  exposed  to 
years  of  grueling  operations  such  as  fire- 
fighting,  aerial  application,  etc. 
Fiuthermore,  even  if  the  airplanes  had 
been  hangared  continuously  since 
World  War  II,  moisture  could 
accumulate  from  condensation.  In  fact, 
most  of  the  subject  airplanes  have  spent 
much  of  their  life-span  in  open  storage 
with  no  particular  protection  from  the 
elements. 

One  commenter  indicates  that 
applicable  military  technical  orders  (the 
basis  to  which  these  aircraft  are 


maintained)  allow  flights  with  known 
cracks  in  the  spar  chord  if  the  cracks 
meet  specified  criteria.  The  commenter 
reports  that  this  allowance  has  been 
validated  by  combat  operations,  current 
usage  of  the  airplanes,  and  the  type 
certificate. 

Contrary  to  the  commenters* 
assertions,  continued  flight  with  known 
structiual  defects,  such  as  those 
addressed  by  the  proposed  AD,  is 
considered  a  violation  of  section  91.7  of 
the  Federal  Aviation  Regulations  (14 
CFR  91.7),  which  requires  the  pilot  in 
command  to  discontinue  a  flight  when 
an  unairworthy  structural  condition 
occurs.  The  FAA  finds  that  a  military 
technical  order  written  almost  60  years 
ago  during  wartime  conditions  (when 
emphasis  was  placed  on  short-term 
airworthiness  risks  as  opposed  to  long- 
term  risks  such  as  fatigue  and  corrosion) 
is  not  an  appropriate  basis  for  allowing 
continued  flight  with  cracks  of  this 
natiue.  The  FAA  also  is  not  aware  of 
any  specific  FAA  approval,  either 
directly  or  by  reference,  of  a  military 
technical  order  that  allowed  continued 
flight  operations  for  B-1 7s  with 
unrepaired  cracked  spar  chords.  In  any 
event,  this  AD  would  supersede  such  an 
approval. 

One  commenter  justifies  its  objection 
to  the  proposed  rule  on  the  fact  that  B- 
1 7s  are  not  operated  for  hire.  (The 
Limited  Category  type  certification  basis 
prohibits  using  B-1 7  airplanes  for 
carriage  of  passengers  or  cargo  for 
compensation  or  hire.)  The  FAA  infers 
that  the  commenter  is  implying  that  a 
lesser  safety  standard  is  therefore 
acceptable.  The  FAA  does  not  concur 
with  the  commenter's  justification.  The 
corrective  action  specified  in  this  AD  is 
needed  to  ensure  the  safety  of  not  only 
the  crew  members  and  any  other 
persons  on  board,  but  also  of  the  many 
spectators  that  are  in  proximity  to  the 
affected  ciirplanes  as  they  participate  in 
airshows. 

Several  commenters  report  that 
removal  of  the  wings  requires 
significant  disassembly  and  express 
concern  that  such  removal  could  reduce 
the  structural  integrity  of  the  spar 
chord-to-terminal  fitting  joints.  Two 
commenters  state  that  it  has  not  been 
determined  that  these  cracks  reduce  the 
structural  integrity  of  the  wing 
assembly.  One  commenter  states  that 
replacement  of  used  aircraft  hardware 
with  new  hardware  will  affect  the 
aircraft's  "preset"  and  "harmonics,"  and 
may  establish  a  stress  concentration, 
which  would  reduce  the  integrity  of  the 
aircraft. 

The  FAA  does  not  conciu.  The  wings 
have  already  been  removed  and  repaired 
on  at  least  three  B-1 7  airplanes.  The 


FAA  has  received  no  comments 
indicating  the  removal  and  subsequent 
reinstallation  of  the  wings  reduced  the 
structural  integrity  of  those  airplanes. 
Nevertheless,  wing  removal  is  not 
required  in  all  instances,  as  discussed 
below.  No  change  to  the  final  rule  in 
this  regard  is  necessary. 

Clarification  of  Discussion  Section  of 
Propfised  Rule 

Certain  commenters  request 
clarification  and  correction  of  language 
that  appears  in  the  Discussion  section  of 
the  preamble  to  the  notice  of  proposed 
rulemaking  (NPRM).  One  commenter 
presents  an  analysis  of  the  Discussion 
section,  which  includes  a  number  of 
questions  and  suggestions  for  editorial 
changes.  The  commenters  specifically 
request  that  the  FAA  correct  certain 
language  related  to  the  description  of 
the  wing  spar  chord  to  wing  terminal 
fitting  joint.  One  commenter  asks  for 
clarification  regarding  the  description  of 
the  wing  spar  chord  to  wing  terminal 
fitting  through  bolts  being  "seized"  in 
the  joint.  Additionally,  the  commenters 
request  correction  of  the  discussion  of 
spar  loading  that  appeared  in  the 
P4PRM.  Additionally,  the  commenters 
pose  various  questions,  such  as: 
— When  was  the  cracking  problem 

discovered  by  the  FAA? 
— On  how  many  airplanes  was  the 

cracking  discovered? 
— How  many  cracked  spars  have  been 

foxmd? 
— How  was  the  cause  of  the  bolt 

corrosion  and  spar  chord  cracking 

attributed  to  moisture  entrapment? 

Was  the  moisture  accumulation 

observed  or  "is  this  a  guess?" 

The  FAA  finds  that  clarification  of 
these  issues  is  necessary.  The 
commenters  note  correctly  that  spar 
chords  mate  with  the  cylindrical, 
tapering  inner  wing  attach  fitting 
inserts.  Each  of  the  eight  joints  is  held 
together  by  eight  close-tolerance  bolts. 
The  FAA  was  informed  of  the  cracking 
of  the  wing  spar  chord  and  corrosion  of 
these  bolts  on  April  26, 1994.  One  B- 
17  had  been  inspected  at  that  time,  and 
approximately  one-third  of  the  64  bolts 
in  the  eight  joints  were  replaced  due  to 
corrosion.  At  least  two  bolts  had  lost 
almost  half  of  the  cross-sectional  area. 
Some  of  the  eight  spar  chords  were 
cracked,  and  one  chord  end  was  broken 
into  pieces.  Since  receiving  that  report, 
the  FAA  has  learned  that  cracks  have 
been  discovered  in  the  wing  spar  chord- 
to-vring  terminal  fittings  of  five  of  the  12 
airplanes  either  flying  or  capable  of 
being  restored  to  flight  status. 

The  FAA  notes  that  cracks  have 
propagated  to  observed  lengths  greater 
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than  seven  inches.  As  the  cracks 
propagate  outboard  into  the  region  of 
increasing  longitudinal  tensile  and 
compressive  stresses,  there  is  no  design 
feature  to  prevent  the  crack  propagation 
bom  becoming  transverse  and  severing 
the  spar  chord.  Because  this  area  is 
subject  to  high  axial  loads  and  this 
structure  is  necessary  for  the  continued 
safe  flight  of  the  airplane,  cracking  in 
this  area  is  critical. 

Evidence  that  the  bolt  corrosion  and 
spar  chord  cracking  were  due  to 
moisture  entrapment  came  bom  several 
sources.  The  first  operator  to  report  this 
condition  foimd  corrosion  of  the  joint 
bolts  and  the  spar  chords.  By  design,  the 
spar  chord  tubes  are  open  at  the 
outboard  end,  and  the  presence  of  the 
wing  terminal  fittings  inside  the  spar 
chords  traps  water  at  the  inboard  ends. 
Cracks  known  to  date  run  longitudinally 
along  the  spars,  which  indicates  that 
circumferential  loads  are  cracking  the 
spars.  Pressiue  from  corrosion  products 
between  the  spar  chord-to-terminal 
joints  would  create  such  circumferential 
loads. 

Conunenters  correctly  note  that  the 
bolts  in  these  fittings  are  not  seized. 
Rather,  moisture  trapped  in  the  inner 
wing  spars  has  caused  some  of  the  bolts 
to  corit)de,  which  makes  removal 
difficuh. 

Since  the  Discussion  section  of  the 
preamble  of  an  NPRM  is  not  restated  in 
a  final  rule,  no  change  to  this  final  rule 
is  necessary  in  this  regard. 

Questions  Concerning  Applicability  of 
Proposed  Rule 

One  commenter  asserts  that  all  B-1 7 
aircraft  with  large,  visible  cracks  were 
built  by  Douglas,  and  all  had  history  of 
damage  or  severe  use.  The  commenter 
states  that  Vega-  and  Boeing-built  B-1 7s 
do  not  have  a  problem  with  cracking. 

The  FAA  infers  from  these  remarks 
that  the  commenter  requests  that  Vega- 
and  Boeing-built  airplanes  be  excluded 
bom  the  applicability  of  this  AD.  The 
FAA  does  not  conciu.  The  FAA  notes 
that,  of  the  approximately  12,600  Model 
B-17E,  B-17F,  and  B-1 70  airplanes 
produced,  nearly  3,000  were 
manufactured  under  license  by  Douglas, 
and  approximately  2,750  were 
manufactured  under  license  by  Vega,  a 
subsidiary  of  Lockheed. 

The  dozen  or  so  airplanes  still  in 
operation— only  about  one  of  every 
1,000  produced — comprise  a 
statistically  insignificant  sample; 
therefore,  no  conclusions  can  be  drawn 
statistically  from  the  origin  of  the 
particular  airplanes  in  which  cracks 
have  been  discovered.  Additionally,  the 
commenter  fails  to  present  any 
evidence,  such  as  differences  in  design 


or  production  methods,  that  would 
suggest  airplanes  manufactiued  by 
Boeing  or  Vega  are  less  likely  to 
experience  the  unsafe  condition 
addressed  by  this  AD.  Further,  the  FAA 
is  not  aware  of  any  such  differences.  No 
change  to  the  applicability  of  this  final 
rule  is  necessary. 

Another  commenter  requests  that  the 
applicability  of  the  proposed  AD 
exclude  certain  airplanes  that  have 
already  undergone  wing  removal, 
removal  of  terminals,  replacement  of 
close  tolerance  bolts,  and  repair  of  spar 
tubes. 

The  FAA  does  not  conciu  that  a 
general  exclusion  should  be  made  for 
those  airplanes  since  the  previous 
actions  accomplished  on  those  airplanes 
may  not  provide  the  necessary  level  of 
safety.  Operators  have  not  submitted 
formal  dociunentation  to  the  FAA 
describing  such  previous  actions,  and  so 
caimot  establish  that  any  actions 
accomplished  previously  on  these 
airplanes  definitively  meet  the  criteria 
of  this  AD.  In  addition,  it  appears  likely 
that  there  may  be  repairs  accomplished 
previously,  such  as  stop-drilling  of 
cracks  found  in  the  spar  chords,  that  do 
not  adequately  address  the  unsafe 
condition. 

However,  paragraph  (d)  of  this  final 
rule  provides  operators  with  the 
opportunity  to  present  the  FAA  with 
data  to  justify  approval  of  an  inspection 
or  repair  accomplished  previously  as  an 
alternative  method  of  compliance.  This 
provision  enables  the  FAA  to  review 
such  inspections  and  repairs  and 
determine  whether  further  action  is 
necessary.  Also,  NOTE  2  of  this  AD 
states  specifically  that  operators  of 
airplanes  on  which  the  terminal  fitting- 
to-spar  chord  joint  was  separated  prior 
to  the  effective  date  of  this  AD,  and  on 
which  inspection(s)  of  and/or  repair(s) 
to  the  wing  terminals-to-spar  chords 
were  accomplished  prior  to  the  effective 
date  of  this  AD,  should  submit  requests 
for  approval  of  alternative  methods  of 
compliance  to  the  FAA. 

Question  Conceming  Cause  of  Cracking 

Several  commenters  question  whether 
the  cracks  have  been  caused  by 
corrosion.  The  commenters  state  there  is 
no  documented  proof  that  corrosion 
between  the  steel  wing  terminal  fitting 
and  the  aluminum  spar  chord  is  the 
cause  of  the  cracking.  Several 
commenters  state  that  the  cracks  are  due 
to  operational  abuses  (e.g.,  heavy 
landings,  operating  above  gross 
weights).  Another  commenter  states  that 
the  cracks  known  to  be  present  on  B- 
17s  have  not  been  attributed  to  any 
single  cause.  That  commenter  states  that 
environmental  stresses  (i.e.,  temperature 


changes  between  the  aluminum  spar 
and  the  steel  truiwion)  contributed  to 
the  cracking.  One  commenter  states  that 
moisture  acciunulation  and  consequent 
corrosion  cannot  be  the  cause  of  the 
cracking  addressed  by  this  AD  because 
most  B-1 7  owners  store  their  airplanes 
indoors  where  moisture  cannot 
accumulate  on  the  spars.  Other 
commenters  suggest  that  observed 
cracking  is  due  to  a  reported 
manufactviring  procedure  in  which  the 
terminal  fittings,  as  well  as  the  spar 
chord-to-terminal  fitting  bolts,  were 
driven  into  place  with  hammers. 

The  FAA  clarifies  that  cracking  that 
has  been  discovered  is  not  consistent 
with  the  damage  that  would  result  from 
overstresses  such  as  those  suggested  by 
the  commenters.  However,  on  the  other 
hand,  the  cracking  is  consistent  with  the 
pressure  that  would  result  from 
products  of  corrosion  in  the  joints.  The 
FAA  finds  that  the  longitudinal  nature 
of  the  cracks  discovered  so  far  is 
indicative  of  expansion  due  to  corrosion 
products  in  the  spar  chord  to  terminal 
fitting  joints.  It  should  be  noted  that  the 
wing  terminal  fittings  are  steel,  while 
the  spar  chords  are  constructed  of 
aluminum.  Because  steel  and  aluminum 
are  dissimilar  metals,  aluminum  will 
tend  to  galvanically  corrode  if  in  direct 
contact  with  steel,  as  it  is  in  the  B-1 7 
design.  The  faying  surfaces  of  these 
joints  have  not  been  the  subject  of 
routine  maintenance  inspections 
because  of  the  age  of  the  subject 
airplanes. 

Requests  Conceming  Separation  of 
Wing  Spar  Chord-to-Wing  Terminal 
Joint 

Several  commenters  indicate  that 
separation  of  the  wing  spar  chord-to- 
wing terminal  joint  is  unnecessary,  and 
that  the  proposed  requirement  to 
remove  all  64  bolts  in  the  eight  wing 
spar  chord-to-wing  terminal  joints  is 
likewise  unnecessary.  These 
commenters  offer  various  proposals 
with  regard  to  alternative  inspection 
and  repair  procediues  and  compliance 
times,  which  are  discussed  in  the 
following  paragraphs. 

Several  commenters  request  that  the 
FAA  change  the  requirements  to  remove 
the  most  inboard  bolt  in  each  wing  spar 
chord  joint  and  to  remove  all  64  bolts, 
as  specified  in  proposed  paragraphs 
(a)(2)  and  (b)(2)(i),  respectively,  so  that 
the  tluee  most  inboard  fasteners  in  each 
joint  would  not  have  to  be  removed. 
One  commenter  states  that  the  most 
inboard  bolt  in  each  of  the  eight  wing 
spar  chord-to-wing  terminal  joints 
should  not  be  removed  due  to 
interference  with  other  wing  structure 
and  the  fact  that  the  bolt  is  only  Vh  inch 
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from  the  end  of  the  spar.  Some 
commenters  state  that  the  three  most 
inboard  bolts  should  not  be  removed  for 
the  reason  mentioned  previously  (for 
the  most  inboard  bolt),  and  because 
removal  of  the  next  two  most  inboard 
bolts  would  necessitate  disassembly  of  a 
wing  rib  to  access  those  bolts. 

The  FAA  finds  that  some  commenters 
were  apparently  misled  by  the  preamble 
of  the  proposed  AD  as  to  whether  the 
inspections  specified  in  paragraph  (b)  of 
the  AD  could  be  accomplished  without 
actually  separating  the  wing  spar-to- 
wing terminal  joint. 

The  FAA  acknowledges  that 
significant  disassembly  would  be 
required  to  remove  the  three  most 
inboard  bolts  on  the  front  and  rear 
spars.  The  FAA  clarifies  that  the  intent 
of  paragraph  (b)(2)  of  the  proposed  rule 
(designated  as  paragraph  (b)(2)(i)  of  this 
final  rule)  is  that  the  use  of  equivalent 
inspections  that  do  not  involve 
separating  the  terminal  fitting  from  the 
spar  chord  to  detect  cracking  and 
corrosion  may  be  acceptable.  The  FAA 
has  determined  that  an  acceptable  level 
of  safety  can  be  achieved  without 
removing  the  three  most  inboard  bolts  of 
a  joint  provided:  (1)  The  dye  penetrant 
inspection  of  the  spar-chord  tube-end 
reveals  no  cracks;  (2)  the  other  five  bolts 
are  removed  and  an  eddy  ciurent 
inspection  verifies  that  the  holes  are  free 
of  cracks;  and  (3)  a  borescope  inspection 
using  lO-power  magnification  reveals 
that  the  first,  second,  and  third  most 
inboard  bolts  are  free  of  corrosion. 
These  inspections  must  be  performed  on 
a  repetitive  basis  at  36-month  intervals. 
Paragraph  (b)  of  this  final  rule  has  been 
reformatted,  and  this  new  alternative 
procedure  is  specified  in  paragraph 
(b)(2)(ii)ofthisAD. 

Further,  the  FAA  has  made  editorial 
changes  to  paragraphs  Cb](2)(ii), 
(b)(2)(ii)(B),  and  (b)(2}(ii}(C)  of  the  final 
rule  to  more  clearly  specify  which  bolts 
are  being  referred  to  in  those 
paragraphs. 

In  addition,  the  FAA  has  determined 
that  the  requirement  to  perform  the  high 
frequency  eddy  ciurent  inspection  in 
accordance  with  paragraph  (a)(2)  of  the 
proposed  AD  (which  included  removing 
the  most  inboard  bolt  diuing  the  initial 
inspection)  can  be  omitted  from  this  AD 
without  unduly  affecting  aviation  safety, 
since  this  inspection  is  adequately 
addressed  by  paragraph  (b)  of  this  AD. 
Therefore,  paragraph  (a)  of  this  AD  has 
been  re-structured  and  re-numbered 
accordingly. 

One  commenter  that  has' 
accomplished  extensive  repairs  on  a 
Model  B-1 7  airplane  in  the  area  that  is 
the  subject  of  this  AD  states  that 
separating  the  terminal  fitting  from  the 


spar  chord  is  the  only  method  that  will 
adequately  address  the  unsafe  condition 
(corrosion  and  cracking  of  the  wing 
spar,  which  could  result  in  reduced 
structural  integrity  of  the  wing  of  the 
airplane).  The  FAA  infers  that  this 
commenter  is  requesting  that  the  FAA 
revise  paragraph  (b)(2)  of  the  proposed 
AD  to  eliminate  reference  to  alternative 
inspection  procedures  that  may  not 
include  separating  the  terminal  fitting 
from  the  spar  chord. 

The  FAA  partially  concurs  with  the 
commenter's  request.  The  FAA  concurs 
that  inspections  that  involve  separating 
the  terminal  fitting  frtsm  the  spar  chord 
are  required  for  all  airplanes  with  cracks 
that  are  unacceptable  for  repair.  The 
FAA  points  out  that  it  also  has  not 
approved  any  alternative  inspection 
procedures  for  airplanes  that  have  no 
cracks  or  repairable  cracks.  The  FAA 
also  points  out  that  this  AD  does  not 
grant  blanket  approval  for  alternative 
inspection  procedures.  All  inspections 
in  accordance  with  this  AD  are  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

However,  the  FAA  does  not  concur 
that  inspections  must  include 
separation  of  the  terminal  fitting  from 
the  spar  chord.  The  FAA  finds  that  it 
may  be  possible,  depending  on  the 
degree  of  cracking  detected,  for 
alternative  inspection  procedures  to 
provide  an  acceptable  level  of  safety, 
even  if  such  procediues  do  not  involve 
separating  the  terminal  fitting  from  the 
spar  chord.  Paragraph  (b)(2)(i)  of  this 
AD  specifies  that  alternative  inspection 
procedures  must  meet  certain  minimum 
requirements,  which  are  specified  in 
paragraphs  (b)(2)(i)(A),  (b)(2)(i)(B).  and 
(b)(2)(i)(C)  of  this  AD.  However,  the 
FAA  does  not  have  the  resources  to 
develop  these  procedures  for  operators. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Requests  Concerning  Proposed 
Compliance  Time 

One  commenter  requests  that  the 
proposed  18-month  compliance  time 
specified  in  paragraph  (b)  of  the  AD  be 
changed  to  allow  the  inspections  and 
any  needed  repairs  to  be  performed 
during  the  winter  months  away  from  the 
airshow  season. 

The  FAA  does  not  concin  that  the 
compliance  time  should  be  revised.  An 
18-month  compliance  time,  as 
proposed,  does  allow  compliance 
during  the  winter  months:  therefore,  no 
change  to  paragraph  (b)  is  necessary  in 
that  regard. 

However,  in  light  of  the  concern 
raised  by  the  commenter,  the  FAA  has 
determined  that  the  compliance  time  for 
the  initial  inspections  specified  in 


paragraph  (a)  of  this  AD  can  be  changed 
to  180  days  wnthout  a  significant 
adverse  effect  on  aviation  safety. 
Paragraph  (a)  of  this  AD  has  been 
revised  accordingly. 

Discussion  of  Repairs 

One  commenter  suggests  that  each 
spar  chord  should  be  treated  with 
corrosion  inhibitor  after  bolt  removal, 
replacement,  or  remedial  action.  The 
FAA  infers  that  the  commenter  is 
requesting  that  a  requirement  for 
application  of  corrosion  inhibitor  be 
added  to  applicable  paragraphs  in  the 
final  rule. 

The  FAA  concins  with  the 
commenter's  suggestion  that  each  spar 
chord  should  be  treated  with  corrosion 
inhibitor.  Therefore,  paragraph  (a)(2)  of 
the  final  rule  (formerly  paragraph  (a)(3) 
in  the  NPRM)  has  been  revised  to 
include  a  requirement  for  application  of 
a  corrosion  inhibitor  as  suggested.  The 
FAA  has  determined  that  such  a 
requirement  will  increase  the  long-term 
corrosion  resistance  characteristics  of 
the  affected  structure  without  imposing 
a  significant  burden  on  the  operators  of 
the  affected  airplanes. 

One  commenter  requests  that  the  FAA 
require  that  repairs  be  performed  in 
accordance  with  published  repair 
manuals  for  the  B-1 7.  For  those  repairs 
not  covered  by  a  published  repair 
manual,  the  commenter  believes  that 
repairs  should  be  accomplished  with 
the  aid  of  FAA  Designated  Engineering 
Representatives  (DER)  or  other 
recognized  experts. 

The  FAA  does  not  concur.  All  repairs 
required  by  this  AD  must  be  approved 
by  the  Manager  of  the  Seattle  Aircraft 
Certification  Office,  FAA,  regardless  of 
whether  those  repairs  are  addressed  in 
a  published  B-1 7  repair  manual. 
Although  a  World  War  Il-era  repair 
manual  may  be  of  some  assistance  in 
that  regard,  it  must  be  recognized  that 
the  value  of  such  a  manual  is  very 
limited.  The  primary  concern  was  short- 
term  airworthiness:  that  is,  that  an 
airplane  was  to  be  repaired  sufficiently 
to  safely  complete  further  combat 
missions.  Long-term  considerations, 
such  as  fatigue  and  corrosion,  were 
secondary. 

The  FAA  also  recognizes  that  there 
have  been  considerable  advances  in 
repair  and  corrosion-prevention 
practices  over  the  last  half-centiuy.  As 
suggested  by  the  commenter,  the  FAA 
encourages  review  of  any  needed  repair 
by  an  appropriately  qualified  DER  since 
that  would  imdoubtedly  hasten  FAA 
approval  of  the  repair.  (Because  the 
repair  would  be  related  to  compliance 
with  an  airworthiness  directive,  a  DER 
would  be  authorized  only  to 
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recommend  its  approval.)  However,  no 
change  to  this  final  rule  is  necessary  in 
this  regard. 

One  commenter  requests  that  the  final 
rule  be  revised  to  require  replacement  of 
bolts  only  "as  needed,"  rather  than 
requiring  replacement  of  any  corroded 
bolt.  The  commenter  states  that  it  has 
accomplished  a  repair  that  involved 
removal  of  the  wings  and  the  terminal 
attach  fittings.  In  the  coinse  of  the 
repair,  approximately  one-third  of  the 
wing  terminal-to-spar  bolts  were  found 
to  be  corroded  to  the  point  where 
replacement  was  required.  However,  the 
commenter  points  out  that  there  was  no 
corrosion  of  the  shear  plane  of  any  bolt. 
Based  on  the  conmienter's  statements, 
the  FAA  infers  that  the  commenter  is 
requesting  that  the  final  rule  be  revised 
to  require  replacement  of  bolts  only  if 
corrosion  is  found  at  the  shear  plane 
area. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  finds 
that  it  would  be  inappropriate  to  allow 
a  bolt  foimd  to  be  corroded  to  remain 
installed  on  an  airplane.  The  FAA  has 
determined  that  bolts  in  wing  spar 
chord-to-wing  terminal  joints  are  critical 
to  the  safety  of  flight;  therefore,  those 
bolts  must  be  bee  of  discrepancies, 
including  corrosion.  In  addition  to  the 
criticality  of  the  bolts  to  flight  safety,  the 
bolts  must  be  removed  to  be  inspected 
fully,  and  the  FAA  has  determined  that 
it  is  more  cost  effective  for  operators  to 
replace  corroded  bolts  with  new  bolts, 
rather  than  to  perform  frequent 
repetitive  inspections  of  corroded,  or 
corrosion-reworked,  bolts.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

In  lieu  of  repairing  any  cracks  foimd, 
one  commenter  requests  that  the  FAA 
allow  operators  to  attach  4130  steel 
straps  to  the  outside  of  the  wing  using 
existing  rivet  holes.  The  FAA  does  not 
conan  that  this  would  be  an  acceptable 
alternative  because  steel  straps  fastened 
to  the  outside  of  the  wings  would  not 
provide  adequate  load  paths  for  the 
spar-chord  loads.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Economic  Considerations 

Some  commenters  question  the  cost 
impact  information  presented  in  the 
preamble  of  the  NPRM.  These 
commenters  take  offense  to  assumptions 
made  in  that  section  that  "no  operator 
has  yet  accomplished  any  of  the 
proposed  requirements"  and  that  "no 
operator  would  accomplish  those 
actions  if  this  AD  were  not  adopted." 
One  commenter  states  that  all  owners/ 
operators  have  already  volimtarily 
undertaken  inspections  and  repairs  as  a 
community.  The  commenter  adds  that 
results  of  those  inspections  revealed 


that  virtually  all  cracks  have  been 
discovered  using  detailed  visual 
inspection  and  non-destructive  test 
(NDT)  inspection  methods  that  did  not 
involve  de-mating  of  the  spar/wing 
terminal.  Other  commenters  also  submit 
information  concerning  previously 
accomplished  inspections  and 
corrective  actions. 

The  FAA  finds  that  clarification  of 
language  presented  in  the  cost  impact 
information  of  this  AD  is  necessary.  The 
FAA  and  other  federal  agencies  are 
required  to  propose  or  adopt  a 
regulation  only  upon  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs.  The 
two  assumptions  mentioned  above 
merely  represent  a  degree  of 
conservatism  taken  by  the  FAA  in 
determining  that  this  AD  will,  in  fact,  be 
cost  effective.  They  are  in  no  way 
intended  to  be  judgmental  of  what  a 
particular  operator  would  or  would  not 
do  in  the  absence  of  this  AD. 

Nevertheless,  the  FAA  has  not  been 
provided  with  specific  data  indicating 
that  any  of  the  previously  accomplished 
repairs  and  inspections  provide  the 
level  of  safety  intended  by  this  AD  to 
adequately  address  the  identified  unsafe 
condition.  It  also  must  be  recognized 
that,  in  the  absence  of  an  AD,  operators 
of  B-1 7s  would  not  be  required  to 
perform  the  needed  inspections  and 
repairs.  If  there  is  no  binding 
requirement  to  do  so,  the  statutory 
responsibility  of  the  FAA  to  ensure  the 
safety  of  the  occupants  of  those 
airplanes  and  persons  on  the  ground 
watching  the  airplanes  during  airshows 
would  not  be  fulfilled. 

Another  commenter  states  that  the 
statement  in  the  proposal  that  indicates 
the  proposed  AD  "would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities"  is 
inconsistent  with  the  estimated  cost  of 
$90,000  per  airplane. 

The  FAA  notes  that  the  phrase 
referenced  by  the  commenter  refers  to  a 
statutory  requirement  imposed  by  the 
Regulatory  Flexibility  Act.  That  act  is 
intended  to  protect  small  businesses 
and  organizations  frt>m  federal 
ndemaking  by  requiring  agencies  to 
develop  and  analyze  information 
concerning  the  effect  of  rules  on  small 
entities.  When  the  effects  of  a  rule  are 
likely  to  be  "significant"  on  a 
"substantial  number  of  small  entities," 
the  agency  is  expected  to  take  steps  that 
will  reduce  the  biuden.  Regarding 
regiUatory  flexibility  findings  in 
conjunction  with  the  requirements  of 
ADs,  very  few  ADs  will  ever  reach  the 
level  of  having  a  "significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities," 


since  either  most  aircraft  operators  do 
not  meet  the  agency's  criteria  for  small 
entities,  or  because  the  cost  of  an 
individual  AD  usually  does  not  exceed 
the  agency  limit  for  significant  impact 
(which  is  $100  million  per  year).  A 
statement  concerning  the  impact,  or  lack 
of  it  (as  in  the  case  of  this  AD),  is 
required  to  be  included  in  the 
certification  statement  of  each  AD. 

Some  commenters  state  that  they 
cannot  afford  to  separate  the  wing  spar 
chord-to-terminal  joints  to  perform  the 
inspection.  The  commenters  state  that 
the  AD,  as  proposed,  would  create 
severe  economic  hardship,  result  in 
grounding  of  airplanes,  and  force  the 
sale  of  non-flying  airplanes  at  a 
financial  loss.  One  commenter 
acknowledges  that  the  cost  estimates  fall 
within  federal  guidelines  for  a  rule  that 
is  "not  a  significant  impact:  "  however, 
the  commenter  contends  that,  for  the 
most  part,  these  airplanes  are  owned  by 
non-profit  organizations  that  do  not 
have  $90,000  in  discretionary  funds. 
Another  commenter  states  that,  under 
the  cinnunstances,  issuance  of  a 
precautionary  manufacturer's  service 
bulletin  or  an  FAA  Advisory  Circular 
would  be  more  than  adequate. 

The  FAA  recognizes  the  economic 
impact  of  the  proposed  rule.  However, 
the  FAA  notes  that  an  unsafe  condition 
exists  in  regard  to  the  integrity  of  the 
affected  joints,  which  are  essential  for 
safe  flight.  The  FAA  also  points  out  that, 
as  explained  previously,  paragraph 
(b)(2)  of  the  AD  provides  operators  the 
option  of  performing  an  alternative 
inspection  without  separating  the  joints. 
The  FAA  expects  that  costs  for 
accomplishment  of  the  alternative 
inspection  will  likely  be  lower  than 
$90,000  per  airplane. 

Some  conunenters  believe  that  the 
cost  of  compliance  will  be  much  greater 
than  the  estimated  $90,000  per  airplane. 
One  commenter  states  that  a  consensus 
of  affected  owners/operators  is  that  the 
wing  spar/terminal  de-mate  would 
require  2,250  to  2.500  work  hours.  The 
commenter  notes  that  this  requirement 
entails  removal  and  reinstallation  of 
four  engines,  and  complete  de-rigging  of 
the  control,  electrical  wiring,  engine 
control,  and  fuel  systems.  Therefore,  the 
commenter  estimates  that  costs  would 
be  from  $125,000  to  $150,000  per 
airplane  and  a  four-to  six-month 
cessation  in  aircraft  financial  support 
activities. 

However,  one  commenter  that  has 
actually  performed  the  alternative 
inspections  ouUined  in  paragraph  (b)  of 
the  proposed  AD  states  that  the  cost 
impact  was  much  lower  than  the 
estimated  amount. 
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The  FAA  finds  that  no  change  to  the 
cost  impact  infonnation,  below,  is 
necessary.  The  FAA  based  the  cost 
impact  information  presented  in  this  AD 
on  the  best  data  available  to  date  for 
airplanes  on  which  the  wing  spar  chord- 
to-wing  terminal  fitting  separation  has 
been  accomplished.  Although  the  costs 
may  vary  somewhat,  the  actual  cost  for 
a  particular  airplane  is  not  expected  to 
differ  greatly  from  the  estimated  cost  of 
$90,000  per  airplane. 

lames  Related  to  Inspection  Methods 
and  Procedures 

One  commenter  proposes  an 
alternative  to  the  inspection 
reqiiirements  of  paragraph  (a)  of  the 
proposed  AD.  The  commenter  suggests 
that  within  90  days,  and  annually 
thereafter,  a  dye  penetrant  check  be 
accomplished  on  the  inboard  butt  of 
each  of  the  eight  spar  tubes.  The 
commenter  adds  that  within  12  months, 
and  tri-annually  thereafter,  the  interior 
of  all  eight  spar  tubes  should  be  treated 
with  a  moisture  and  corrosion  inhibitor. 

The  commenter  also  proposes  that 
within  12  months,  and  thereafter  at  10- 
year  or  1,000-flight-hour  intervals,  a 
detailed  inspection  designed  to  detect 
cracking  in  the  wing  spar  tubes  or 
terminal  bolt  holes  should  be 
accomplished.  This  inspection  would 
include  removal  and  inspection  of  the 
terminal  attach  bolts  at  the  fifth  and 
seventh  most  inboard  locations.  The 
commenter  also  s\iggests  that  operators 
should  ins;>ect  annually  and  report  on 
the  status,  migration  (or  lack  thereof), 
and  condition  of  any  cracks  determined 
to  be  within  acceptable  tolerance 
criteria. 

The  FAA  does  not  concur  with  this 
request.  Since  corrosion  is  beheved  to 
be  the  cause  of  the  cracking,  the  FAA 
finds  that  the  proposed  inspection 
program  at  the  intervals  suggested  by 
the  commenter  would  not  ensure  such 
timely  detection  of  cracking.  In 
addition,  an  inspection  interval  based 
on  flight  hours  is  inappropriate  because 
damage  resulting  from  corrosion  is 
related  to  calendar  time,  not  flight  time. 

Two  commenters  indicate  that  no 
bolts  should  be  removed  during  the 
inspections  required  by  this  proposed 
AD  unless  there  is  obvious  damage  to 
the  bolt. 

One  of  these  commenters  states  that 
no  bolts  should  be  removed  "without 
due  cause,"  because  the  bolts  have  been 
in  the  boles  of  the  joint  for  more  than 
50  years,  and  molecular  transfer  will 
have  taken  place  between  the  mating 
surfaces.  The  commenter  asserts  that 
replacement  of  the  bolts  is  likely  to 
cause  reduced  structural  integrity  of  the 
wing  terminal-to-spar  joints. 


Another  commenter  states  that 
replacement  of  hardware  or  parts  fitsm 
an  airplane  with  new  parts  or  hardware 
changes  the  harmonics  of  the  airplane's 
vibration  frequency  and  establishes  a 
stress  point  at  the  location  of  the 
replacement.  This  commenter  states  that 
the  engineers  and  master  mechanics 
consulted  did  not  recommend 
replacement  of  hardware  unless  major 
damage  is  detected  during  a  visual 
inspection,  because  the  stress  created  by 
removal  could  cause  significant  damage. 

The  FAA  infers  that  tnese 
commenters  are  requesting  that 
paragraph  (b)  of  the  proposed  rule  be 
revised  to  eliminate  the  requirement  to 
remove  the  bolts  that  join  the  wing 
terminals  to  the  spar  chords. 

The  FAA  does  not  concur  with  the 
request  to  eliminate  the  requirement  to 
remove  the  bolts.  The  FAA  has 
determined  that  performing  inspections 
of  the  bolts  and  bolt  holes  without 
removing  the  bolts  does  not  ensure  that 
corrosion  or  cracking  would  be 
detected.  The  FAA  finds  that,  to  ensure 
the  continued  safety  of  the  fleet  of 
airplanes,  it  is  necessary  to  require  at 
least  a  one-time  remov^  of  five  of  the 
bolts  in  each  joint  to  inspect  the  shear 
planes  of  the  bolts  for  corrosion  and  to 
inspect  the  bolt  holes  for  cracks. 
However,  as  discussed  previously,  the 
FAA  has  revised  this  final  rule  to  allow 
for  the  three  inboard  fasteners  in  each 
joint  to  remain  in  place,  provided  that 
certain  conditions  are  met. 

One  commenter  inquires  as  to  what 
eddy  current  inspection  methods  are 
approved.  The  FAA  is  unaware  of  any 
military  or  industry  standards  for  eddy 
current  inspections.  As  stated  in 
paragraph  (b)(1)  of  this  AD,  eddy 
ciirrent  inspections  must  be  approved 
by  the  Manager  of  the  Seattle  Aircraft 
Certification  Office,  FAA.  The 
manufacturer.  The  Boeing  Company, 
has  agreed  to  allow  its  specifications  to 
be  used  for  the  eddy  current 
inspections.  The  FAA  has  added  a  new 
NOTE  9  to  this  finaf  rule  to  indicate  that 
this  information  is  available  to  operators 
as  needed. 

One  commenter  requests  that  the  FAA 
develop  criteria  containing  acceptance/ 
rejection  standards  of  cracks 
characterized  (by  the  commenter)  as 
insignificant,  monitorable,  and 
unacceptable.  The  commenter  believes 
that  "blanket  condemnation  of  any 
cracking  is  unwarranted." 

The  FAA  does  not  concur  that 
continued  flight  with  any  cracking  is 
acceptable.  As  specified  in  paragraph  (c) 
of  this  final  rule,  any  cracking 
discovered  as  a  result  of  the  required 
inspections  must  be  repaired  prior  to 
further  flight.  Such  repairs  may  or  may 


not  require  separating  the  wing  spai 
chord-to-wing  terminal  joint,  depending 
upon  the  severity  of  the  cracking. 
However,  if  cracking  is  found  and 
repaired  without  separating  the  v^ng 
spar  chord-to-wing  terminal  joint, 
repetitive  inspections  would  be 
required.  The  FAA  expects  that  the 
operator  would  propose  its  inspection 
program  as  part  of  the  docimientation 
needed  to  secure  approval  of  the 
proposed  repair,  in  accordance  with 
paragraph  (c)  of  this  AD.  Continued 
crack  growth  following  repair  requires 
separation  of  the  wing  spar  chord-to- 
wing terminal  joint  in  order  to 
positively  address  continued  cracking 
problems.  No  change  to  the  final  rule  is 
required  in  this  regard. 

Two  commenters  question  the 
reference  to  "acceptance/rejection 
criteria  contained  in  sensitivity  level 
Group  IV,  MIL-I-25135"  which  is 
contained  in  paragraph  (a)(1)  of  the 
proposed  rule.  One  commenter  notes 
that  the  referenced  military 
specification  does  not  contain 
acceptance/rejection  criteria  pertaining 
to  cracks,  nor  was  the  specification 
intended  to  do  so. 

The  FAA  finds  that  clarification  is 
necessary.  The  commenter  correctly 
notes  that  the  military  sftecification 
cited  in  the  proposed  rule  does  not    - 
contain  acceptance/rejection  criteria  on 
cracking.  The  FAA  clarifies  that  the 
intent  of  paragraph  {a)(l)  is  that  the  dye 
penetrant  inspec^on  be  performed  in 
accordance  with  MIL-STD-6866,  using 
a  fluorescent  Type  1  penetrant.  Method 
C,  Sensitivity  Level  3,  inspection.  Any 
cracking  that  is  detected  must  be 
repaired  in  accordance  with  a  method 
approved  by  the  Manager  of  the  Seattie 
Aircraft  Certification  Office,  FAA,  prior 
to  further  flight.  To  eliminate  any 
confusion  in  this  regard,  the  wording  of 
paragraph  (a)(lj  of  this  final  rule  has 
been  revised  accordingly. 

In  addition,  the  FAA  recognizes  that 
a  variety  of  dye  penetrant  inspection 
procedures  may  be  acceptable. 
Therefore,  the  FAA  has  added  Note  4  to 
the  final  rule  to  clarify  that  operators 
wanting  to  use  an  alternative  procedure 
may  request  approval  from  the  Seattie 
Aircraft  Certification  Office  per  the 
provision  of  paragraph  (d)  of  this  AD. 

Clarification  of  Visual  Inspections 

The  FAA  has  revised  the  final  rule  to 
clarify  that  the  type  of  visual  inspection 
required  by  paragraphs  (a)(2),  (b)(1),  and 
(b)(2)(i)(C)  is  a  "detailed  visual 
inspection."  Further,  the  definition  of 
this  inspection  has  been  included  in  a 
new  Note  8  of  the  final  rule. 
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Addition  of  Other  New  Notes 

The  FAA  has  also  revised  the  final 
rule  to  include  new  Notes  1  and  1 1 : 

As  a  result  of  communications  with 
the  Air  Transport  Association  (ATA)  of 
America,  the  FAA  has  learned  that,  in 
general,  some  operators  may 
misunderstand  the  legal  effect  of  ADs  on 
airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  Therefore, 
a  new  Note  1  has  been  added  to  this 
final  rule  to  clarify  this  long-standing 
requirement. 

m  addition,  a  new  Note  11  has  been 
added  to  the  final  rule  to  strongly 
encourage  owners  and  operators  of  the 
affected  airplanes  to  coordinate  their 
requests  for  approvals  of  alternative 
methods  of  compliance  or  adjustment  of 
the  compliance  times  pertaining  to  this 
AD.  Coordination  of  a  single  request  (in 
lieu  of  a  separate  request  frtim  each 
owner/operator)  will  allow  the  FAA  to 
more  quickly  review  and  respond. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  12  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  10 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1,500  work  hoius  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$900,000,  or  $90,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  . 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule'"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


139.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-06  Boeing:  Amendment  39-12485. 
Docket  95-NM-15-AD. 
Applicability:  All  Model  B-17E.  F.  and  G 
airplanes,  certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  "of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  For  airplanes  on  which  the 
terminal  fitting-to-spar  chord  joints  were 
separated  prior  to  the  effective  date  of  this 
AD,  and  inspections  of  and/or  repairs  to  the 
wing  lerminals-to-spar  chords  were 
accomplished  prior  to  the  effective  date  of 
this  AO:  Applications  for  approval  of  an 
alternative  method  of  compliance  to  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD  must  be  submitted  to  the  FAA  in 
accordance  with  the  provisions  of  paragraph 
(d)  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  of  the  airplane,  accomplish  the 
following: 

InspectionB  and  Corrective  Actions 

(a)  Within  180  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Perform  a  dye  penetrant  inspection  to 
detect  cracking  of  each  inboard  end  of  the 
eight  aluminum  wing  spar  chords,  in 
accordance  with  MIL-STD-6866,  using  a 
fluorescent  Type  1  penetrant.  Method  C. 
Sensitivity  Level  3,  inspection.  If  any 
cracking  is  detected,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Seattle  Aircraft  Certification 
Office  (ACO).  FAA. 

Note  3:  The  part  number  (P/N)  for  the 
upper  wing  spar  chords  is  3-14231-0,  and 
the  P/N  for  the  lower  wing  spar  chords  is  3- 
14231-1. 

Note  4:  Operators  desiring  to  use  an 
alternative  dye  penetrant  procedure  may 
request  approval  from  the  Seattle  ACO  in 
accordance  with  paragraph  (d)  of  this  AD. 

Note  5:  The  following  are  the  P/N"s  for  the 
terminal  fitting-to-spar  chord  joint 
assemblies: 
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Assemblies 


Assembly  part 
number 


Left  Upper  Front  Spar  Joint  Assemlily  .. 
Right  Upper  Front  Spar  Joint  Assembly 
Left  Lower  Front  Spar  Joint  Assembly  .. 
Right  Lower  Front  Spar  Joint  Assembly 
Left  Upper  Rear  Spar  Joint  Assembly  ... 
Right  Upper  Rear  Spar  Joint  Assembly 
Left  Lower  Rear  Spar  Joint  Assembly  ... 
Right  Lower  Rear  Spar  Joint  Assembly 


75-4781-0 

75-4781-1 

65-4782-512 

65-4782-513 

75-4783-0 

75-4783-1 

75-4784-0 

75-4784-1 


Note  6:  The  following  are  the  P/N's  for  the 
bolts  for  the  spar  chords:  , 

Bolts  for: 

Upper  and  Lower  Front  Spar  Chords 

Upper  Rear  Spar  Chord  

Lower  Rear  Spar  Chord 


Bolt  part  number 


NAS56A36 
NAS56A34 
NAS56A40-5 


(2)  Perform  a  detailed  visual  inspection  to 
detect  coirosion  of  the  bolts,  as  installed,  and 
replace  any  corroded  bolt  with  a  new  bolt 
having  a  P/N  in  the  NAS  6606  series  in 
accordance  with  Army  Technical  Order 


Number  01-20EF-2.  Prior  to  further  flight, 
for  all  bolt  replacements,  accomplish  the 
requirements  of  paragraphs  (a)(2)(i),  (a)(2)(ii) 
(a)(2)(iii),  and  (a)(2)(iv)  of  this  AD  in 


accordance  with  Army  Technical  Order 
Number  01-20EF-2. 

Note  7:  The  following  are  the  P/N's  for  the 
replacement  bolts  for  the  spar  chords: 


Replacement  bolls  lor: 


Replacement 
bolt  part  number 


Upper  and  Lower  Front  Spar 

Upper  Rear  Spar  

Lower  Rear  SJjar  


NAS  6606-51 
NAS  6606-47 
NAS  6606-56 


Note  8:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  deBned  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(i)  Install  a  washer  having  P/N  MS 
20002C6  under  the  head  of  the  bolt,  a  self- 
locking  nut  having  P/N  NAS  1804-6.  and  a 
washer  having  P/N  MS  200026  under  the  nut. 
for  each  replacement  bolt. 

(ii)  Torque  any  replacement  bolt  to  95—103 
inch-pounds. 

(iii)  Oversize  replacement  bolts  by  Vie 
inch,  as  necessary. 

(iv)  Apply  corrosion  inhibiting  compound 
(using  BMS  3-23,  Type  II  or  equivalent 
compound)  to  the  spar  chord  after  bolt 
removal,  replacement,  or  other  remedial 
action. 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD. 

(1)  Perform  detailed  visual  and  high 
frequency  eddy  current  ins(}ections.  that 
include  separating  all  eight  wing  terminal-to- 
spar  chord  joints,  to  detect  cracking  and 
corrosion  of  the  wing  terminals  and  spar 
chords,  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  AGO;  or 


(2)  Accomplish  either  paragraph  (b)(2)(i)  or 
(b)(2)(ii)ofthisAD. 

(i)  Perform  an  equivalent  inspection(s)  to 
that  required  by  paragraph  (b)(1)  of  this  AD 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  AGO.  To  be  considered 
acceptable,  the  equivalent  inspection(s)  must 
include,  at  a  minimum,  the  criteria  specified 
in  paragraphs  (b)(2)(i)(A),  (b](2)(i)(B).  and 
(b)(2)(i)(C)ofthisAD. 

(A)  The  inspection  must  include  removal 
of  all  64  bolts  that  join  the  eight  wing 
terminals  to  the  eight  spar  chords;  and 

(B)  The  inspection  must  adequately  detect 
cracking  of  the  spar  chord,  and  corrosion 
between  the  terminal  fitting  and  the  spar 
chord:  and 

(C)  The  inspection  must  include  a  detailed 
visual  inspection  to  detect  corrosion  of  the 
attachment  bolts:  and  a  high  frequency  eddy 
current,  and  horoscope  inspection  at  10- 
power  magnification,  of  the  bolt  holes 
common  to  the  spar  chord-to-wing  terminal 
interface. 

(ii)  Perform  a  dye  penetrant  insptection  to 
detect  cracking  of  the  spar  chord  tube  end; 
remove  the  most  outboard  five  bolts  in  the 
joint  and  perform  an  eddy  current  inspection 
to  detect  cracking  of  the  holes;  and  perform 
a  10-power  magnification  borescope 
inspection  to  detect  corrosion  of  the  most 
inboard  three  bolts.  If  the  criteria  speciRed  in 
paragraphs  (b)(2)(ii)(A),  (b)(2)(ii)(B),  and 
(b)(2)(ii)(C)  of  this  AD  are  met.  removal  of  the 
three  most  inboard  bolts  of  each  terminal-to- 
spar  chord  joint  is  not  required.  Repeat  the 


requirements  of  this  paragraph  thereafter  at 
intervals  not  to  exceed  36  months. 

(A)  Results  of  the  dye  penetrant  inspection 
of  the  spar  chord  tube  end  indicate  that  there 
is  no  cracking;  and 

(B)  Results  of  the  eddy  current  inspection 
indicate  that  the  holes  of  the  five  most 
outboard  bolts  in  the  joint  are  free  of  cracks; 
and 

(G)  Results  of  the  10-power  magnification 
borescope  inspection  indicate  that  the  most 
inboard  three  bolts  are  free  of  corrosion. 

Note  9:  The  Boeing  Company  will  make  its 
specifications  for  eddy  current  inspections 
available  to  operators  as  needed. 

(c)  If  any  cracking  and/or  corrosion  is 
detected  during  any  of  the  inspections 
required  by  paragraphs  (a)  and  (b)  of  this  AD, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  AGO. 

Alternative  Methods  of  CompUance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  10:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 


Federal  Register /Vol.  66,  No.  208 /Friday,  October  26,  2001 /Rules  and  Regulations  54119 


Note  11:  The  FAA  strongly  encourages 
owners  and  operators  of  the  affected 
airplanes  to  coordinate  their  requests  for 
approvals  of  alternative  methods  of 
compliance  or  adjustment  of  the  compliance 
times  pertaining  to  this  AD.  Coordination  of 
a  single  request  (in  lieu  of  a  separate  request 
from  each  owner/operator)  will  allow  the 
FAA  to  more  quickly  review  and  respond. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

EffiBctive  Date 

(f)  This  amendment  becomes  effective  on 
November  30,  2001. 

Issued  in  Renton,  Washington,  on  October 
19,  2001, 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-26951  Filed  10-25-01;  8:45  am] 
BtUMQ  COOE  4»I0-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatkm  Administration 

14  CFR  Part  39 

[Dodwt  No.  99-NE-16-AD;  Amandnwnt  39- 
12486;  AO  2001-22-07] 

RIN  2120-AA64 

Alrworttilness  DIractivM;  Honeywali 
Intematlonal,  Inc.  LTP 101  Series 
TurtMprop  and  LTS101  Series 
TurtMMtiaft  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  certain  Honeywell 
International,  Inc.  (formerly 
AlliedSignal,  Inc.  and  Textron 
Lycoming)  LTP  101  series  turboprop 
and  LTSlOl  series  turboshaft  engines. 
This  amendment  requires  a  new  life 
limitation  and  removal  of  rigid  tube  fuel 
manifold  assemblies  and  replacement 
with  serviceable  assemblies.  This 
amendment  is  prompted  by  reports  of 
cracking  and  fuel  leakage  of  rigid  tube 
fuel  manifolds.  The  actions  specified  by 
this  AD  are  intended  to  prevent  engine 
fuel  leakage  due  to  low-cycle  fetigue 
(LCF)  cracking  of  the  rigid  tube  fuel 


manifold,  which  could  result  in  an  in- 
flight fire. 

DATES:  Effective  date  November  30, 
2001. 

ADDRESSES:  The  information  in  this  AD 
may  be  examined,  by  appointment,  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Biu'lington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT": 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (562)  627-5245; 
fax  (562)  627-5210. 

SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
certain  Honeywell  International,  Inc. 
(formerly  AlliedSignal,  Inc.  and  Textron 
Lycoming)  LTP  101  series  titfboprop 
and  LTSlOl  series  turboshaft  engines 
was  published  in  the  Federal  Register 
on  March  12,  2001  (66  FR  14346).  That 
action  proposed  to  require  a  new  life 
limitation  and  removal  of  rigid  tube  fuel 
manifold  assemblies  and  replacement 
with  serviceable  assemblies. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  1,600 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
670  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $6,000  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,100,400. 


Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  106(g),  40113,  44701. 
§39.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-22-07    Honeywell  International,  Inc.: 

Amendment  39-12486.  Docket  99-NE- 
16-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Honeywell 
International.  Inc.  (formerly  AlliedSignal  Inc. 
and  Textron  Lycoming)  LTP  101  series 
turboprop  and  LTSlOl  series  turboshaft 
engines  with  the  following  part  numbers  (P/ 
N's)  rigid  tube  fuel  manifolds  installed: 
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Table  1.—P/N's  OF  Affected  Rigid  Tube  Fuel  Manifolds 

4-301-042-02 
4-301-042-04 
4-301-042-05 

4-301-042-06 
4-301-236-01 
4-301-236-02 

4-301-236-03 
4-301-236-04 
4-301-286-01 

4-301-286-02 
4-301-376-01 

These  engines  are  installed  on,  but  not 
limited  to  Aerospatiale  AS350.  Eurocopter 
MBB-BK117  and  HH-65A,  Bell  222.  Page 
Thrush,  Air  Tractor  AT-302,  Piaggio  P.166- 
DL3,  Riley  International  R421.  and  Pacific 
Aero  08-600  aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  specified  below,  unless  already 
done. 


To  prevent  engine  fuel  leakage  due  to  low- 
cycle  fatigue  (LCF)  cracking  of  the  rigid  tube 
fuel  manifold,  which  could  result  in  an  in- 
flight fire,  do  the  following: 

(a)  Replace  fuel  manifolds  that  have 
accumulated  the  following  gas  generator 
rotor  (Ng)  cycles-since-new  (CSN)  on  the 
effective  date  of  this  AD  or  Ng  cycles-in- 
service  (CIS)  on  the  effective  date  of  this  AD 
since  all  tubes  were  replaced: 


Table  2.— Fuel  Tube  Replacement  Schedule 


Ng  CSN.  Of  Ng  CIS  since  total  tube  replacement                                                          Replacement  schedule 

(1)  2  750  or  less  .- 

Before  accumulating  3,000  total  Ng  cycles. 
Within  250  CIS  after  the  effective  date  of  this  AD. 

(2)  More  than  2,750 ^ 

(3>  Unknown  J 

(i)  Within  2.000  CIS  after  the  effective  date  of  this  AD;  or 

(ii)  At  the  next  engine  removal;  or 

(lii)  At  ttie  removal  of  the  fuel  manifold  for  cause,  whk:hever  is  first. 

New  Life  Limitation 

(b)  Do  not  install  fuel  manifolds  with  P/N's 
that  are  listed  in  Table  1  of  this  AD  after  the 
effective  date  of  this  AD  if  they  meet  ANY 

of  the  following  conditions: 

(1)  The  manifold  has  accumulated  3.000  or 
more  total  Ng  cycles:  or 

(2)  The  manifold  has  had  partial  tube 
replacements:  or 

(3)  The  manifold  has  an  unknown  number 
of  Ng  cycles. 

Alternative  Methods  of  CompBance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO).  Operators  must  submit  their 
request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
loc:ation  where  the  requirements  of  this  AD 
can  be  accomplished. 


Effective  Date 

(e)  This  amendment  becomes  effective  on 
November  30,  2001. 


Issued  in  Burlington,  Massachusetts,  on 
October  19,  2001. 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-26967  Filed  10-25-01;  8:45  am] 
BILLING  CODE  4910-1»-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 

NASA  Grant  and  Cooperative 
Agreement  Handtxwk — Miscellaneous 
Changes 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  Grant  and  Cooperative 
Agreement  Handbook  to  make 
administrative  and  editorial  changes; 
clarify  internal  documentation 
requirements;  delete  the  requirement  for 
quarterly  forecasts  of  recipient  cash 
requirements;  and  clarify  the 
submission  requirements  for  NASA 
Form  1206,  "Assurance  of  Compliance 
with  the  National  Aeronautics  and 
Space  Administration  Regulations 
Pursuant  to  Nondiscrimination  in 
Federally  Assisted  Programs". 
EFFECTIVE  DATE:  October  26,  2001. 


FOR  FURTHER  INFORMATION  CONTACT:    . 
Eugene  Johnson,  NASA  Headquarters, 
Office  of  Procurement,  Analysis 
Division  (Code  HC),  (202)  358-4703,  e- 
mail:  ejohnson@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  current  provision  at  §  1260.26, 
Financial  Management,  advised 
recipients  that  NASA  would  phase-in 
the  adoption  of  an  automated  SF  272 
system  not  requiring  forecast  estimates 
with  a  projected  date  of  October  1,  2001, 
for  implementation.  This  automated 
system  change  will  be  effective  October 
1,  2001,  and  the  submission 
requirements  for  forecast  estimates  is 
revised  to  reflect  this  implementation. 
Clarification  of  submission 
requirements  for  NASA  Form  1206 
"Assurance  of  Compliance  with  the 
National  Aeronautics  and  Space 
Administration  Regulations  Pursuant  to 
Nondiscrimination  in  Federally 
Assisted  Programs"  as  well  as  editorial 
changes  to  Part  1260,  Exhibit  E — Special 
Conditions  for  Cooperative  Agreements 
between  NASA 'and  Commercial  Space 
Centers  are  made.  Internal 
documentation  required  by  the  grant 
officer  prior  to  award  is  amended  to 
include  any  data  deliverables  that  may 
be  required  when  potentially  hazardous 
operations,  such  as  those  related  to 
flight  and/or  mission  critical  ground 
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systems  have  been  proposed.  Lastly, 
§  1260.10  is  amended  to  clarify  that 
signature  by  the  Authorizing 
Institutional  Representative  on  the 
proposal  Cover  Page  may  confirm  that 
all  necessary  certifications  and 
assurances  are  met. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  the  changes  made  by  this  rule 
are  only  clarifications  of  existing 
requirements. 

C.  Paperwork  Reductioii  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  recordkeeping  or 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  14  CFR  Part  1260 

Grant  Programs — Science  and 
Technology. 

Toiri  Luedtke, 

i4ssocjofe  Administrator  for  Procurement. 

Accordingly,  14  CFR  part  1260  is 
amended  as  follows: 

1.  The  authority  citation  for  14  CFR 
1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1),  Pub.  L.  97- 
258,  96  Stat.  1003  (31  U.S.C.  6301  et  seq.]. 
and  OMB  Circular  A-110. 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

2.  Amend  §  1260.10  by  revising 
paragraphs  (c)(1)  and  (4)  to  read  as 
follows: 

§1260.10    Proposals. 

***** 

(c)  *  *  * 

(1)  Grant  officers  are  required  to 
ensure  that  all  necessary  certifications, 
disclosures,  and  assurances  have  been 
dbtained  prior  to  awarding  a  grant  or 
cooperative  agreement.  In  order  to 
reduce  paper  work  required  by  the 
submitting  institutions,  and  as  directed 
by  NASA;  signatiue  by  the  Authorizing 
Institutional  Representative  on  the 
proposal  Cover  Page  may  confirm  that 
all  necessary  certifications  and 
assurances  are  met. 
***** 

(4)  Each  application  for  funding  must 
contain  assurances  on  NASA  Form 
1206,  or  specifically  identify  and  make 
reference  to  an  assurance  that  the 
recipient's  programs  and  activities 


comply  with  civil  rights  and 
nondiscrimination  statutes  specified  in 
14  CFR  parts  1250  through  1253.  The 
assurances  provided  on  NASA  Form 
1206  shall  suffice  for  all  proposals  of  an 
applicant,  if  they  remain  current  and 
accurate.  An  applicant  may  incorporate 
these  assurances  by  reference  in 
subsequent  applications  to  NASA. 

§1260.11    [Amended] 

3.  hi  §  1260.11,  amend  the  last 
sentence  in  paragraph  (b)  by  adding 
"and  any  data  deliverables  that  may  be 
required  when  potentially  hazardous 
operations,  such  as  those  related  to 
flight  and/or  mission  critical  ground 
systems  have  been  proposed  (e.g. 
Payload  Safety  Data  Review  Package)" 
directly  after  the  word 
"documentation,". 

§1260.22    [AnwndMi] 

4.  In  the  introductory  text  to 

§  1260.22,  amend  the  last  sentence  by 
adding  "(e.g.  Payload  Safefy  Data 
Review)"  directly  after  the  word 
"requirements". 

5.  Section  1260.26  is  amended  by 
revising  the  date  of  the  provision  and 
paragraph  (a)  to  read  as  follows: 

§  1 260.26    Financial  managemant 

Financial  Management 

October  2001 

(a)  Effective  October  1 ,  2001 ,  advance 
payments  by  electronic  funds  transfer 
vdll  be  made  by  the  Financial 
Management  Office  of  the  NASA  Center 
which  issued  the  grant  in  accordance 
with  procedures  provided  to  the 
recipient.  The  Recipient  shall  submit 
Federal  Cash  Transaction  Reports  (SF 
272)  to  the  aforementioned  office  and  to 
the  Administrative  Grant  Officer  (if 
NASA  has  delegated  adnunistration) 
within  15  working  days  following  the 
end  of  each  Federal  Fiscal  quarter.  The 
final  SF  272  is  due  within  90  days  after 
the  expiration  date  of  the  grant.  The 
final  SF  272  shall  be  submitted  to  the 
Financial  Management  Office,  with 
copies  sent  to  the  NASA  Grant  Officer. 
***** 

6.  In  the  Appendix  to  Subpart  A  of 
Part  1260,  add  Exhibit  E  to  read  as 
follows: 

Exhibit  E — Special  Conditions  for 
Cooperative  Agreement  Between  NASA 
and  the  Commercial  Space  Centers 

The  following  Space  Development  and 
Confmercial  Research  (SDCR)  Special 
Conditions  are  required  to  be  included  in  full 
text  for  all  SDCR  Grants  and  Cooperative 
Agreements  in  addition  to  the  General 
Conditions  in  the  NASA  Grant  and 
Cooperative  Agreement  Handbook.  Any 


changes  or  additions  to  these  Special 
Conditions  must  be  approved  by  the  OfRce 
of  Procurement.  NASA  Headquarters. 
Procurement  Operations  Division.  Code  HS. 
prior  to  the  award  of  the  agreement. 

Conunercial  Space  Centers  Program  Grants/ 
Cooperative  Agreements 

Intellectual  Property 

Patent  RighU 

October  2001 

(a)  Definitions. 

(1)  "Administrator"  means  the 
Administrator  or  Deputy  Administrator  of 
NASA. 

(2)  "Invention"  means  any  invention  or 
discovery  which  is  or  may  be  patentable  or 
otherwise  protectable  under  Title  35  of  the 
United  States  Code. 

(3)  "Made"  when  used  in  relation  to  any 
invention  means  the  conception  or  first 
actual  reduction  to  practice  such  invention. 

(4)  "Nonprofit  organization"  means  a 
domestic  university  or  other  institution  of 
higher  education  or  an  organization  of  the 
type  described  in  Section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
501(c)  and  exempt  from  taxation  under 
Section  501(a)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(a)).  or  amy  domestic  nonprofit 
scientific  or  educational  organization 
qualified  under  a  State  nonproflt 
organization  statute. 

(5)  "Practical  application"  means  to 
manufacture,  in  the  case  of  a  composition  or 
product;  to  practice,  in  the  case  of  a  process 
or  method:  or  to  operate,  in  the  case  of  a 
machine  or  system:  and,  in  each  case,  under 
such  conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are.  to  the  extent  permitted  by  law 
or  Government  regulations,  available  to  the 
public  on  reasonable  terms. 

(6)  "Recipient"  means: 

(i)  The  signatory  Recipient  party  or  parties: 
or 

(ii)  The  Consortium,  where  a  Consortium 
has  been  formed  for  carrying  out  Recipient 
responsibilities  under  this  agreement. 

(7)  "Small  Business  Firm"  means  a 
domestic  small  business  concern  as  defined 
at  15  U.S.C.  632  and  implementing 
regulations  of  the  Administrator  of  the  Small 
Business  Administration.  (For  the  purpose  of 
this  deHnition,  the  size  standard  contained  in 
13CFR  121.901  through  121.911  will  be 
used.) 

(8)  "Subject  Invention"  means  any 
invention  of  a  Recipient  and/or  Government 
employee  conceived  or  first  actually  reduced 
to  practice  in  the  performance  of  work  under 
this  Agreement. 

(b)  Allocation  of  Principal  Rights. 

(1)  Patent  Rights:  Retention  by  Grantee — 
CSC  Program. 

This  Patent  Rights  Special  Condition 
applies  only  to  Commercial  .Space  Centers 
Program  Grants/Cooperative  Agreements  and 
takes  precedence  over  any  other  patent 
provisions  for  NASA  grants  and  cooperative 
agreements. 

This  grant  is  subject  to  the  Patent  Rights 
(Small  Business  Firms  and  Nonprofit 
Organizations)  clause  at  37  CFR  401.14  ("the 
clause")  with  the  following  modifications: 
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(i)  Where  the  teim  "contract"  or 
"contractor"  is  used  in  the  clause,  those 
tenns  shall  be  read  as  "grant"  and  "grantee." 
respectively. 

(ii)  Where  the  tenn  "Federal  Agency," 
"agency"  or  "funding  Federal  Agency"  is 
used  in  the  clause,  the  term  shall  be  read  as 
"NASA." 

(iii)  The  following  sentence  is  added  to 
paragraph  (d)(2)  of  the  clause: 

Notwithstanding  the  above,  the  Grantee 
shall  not  be  required  to  convey  title  to  an 
invention  in  a  foreign  country  if  the 
contractor  has  flled  for  patent  applications  in 
a  substantial  number  of  industrialized 
countries. 

(iv)  The  NASA  regulation  applicable  to 
paragraph  (e)  of  the  clause  is  at  37  CFR  part 
404  "Licensing  of  Government 
Ownedln  ventions. " 

(v)  The  following  subparagraphs  are  added 
to  paragraph  (e)  of  the  clause: 

(4)  NASA  agrees  that  in  accordance  with 
35  U.S.C.  205  it  will  not  disclose  or  release 
to  third  parties  pursuant  to  requests  under 
the  Freedom  of  Information  Act  or  otherwise 
copies  of  any  document  which  NASA 
obtained  under  this  clause  which  is  part  of 
an  application  for  patent  with  the  U.S.  Patent 
and  Trademark  Office  or  any  foreign  patent 
office  filed  by  the  Graiyee  (or  its  assignees, 
licensees,  or  employees)  on  a  subject 
invention  to  which  the  Grantee  has  elected 
to  retain  title. 

(5)  NASA  agrees  that  in  accordance  with 
35  U.S.C.  205  it  will  not  disclose  or  release 
to  third  parties  pursuant  to  requests  under 
the  Freedom  of  Information  Act  or  otherwise 
any  invention  disclosure  submitted  under 
paragraph  (c),  above,  for  a  reasonable  time  in 
order  for  the  Grantee  to  file  a  patent 
application  on  any  subject  invention  in 
which  il  has  elected  or  retains  the  right  to 
elect  retention  of  title.  For  purposes  of  this 
paragraph,  a  reasonable  time  shall  be  the 
time  during  which  an  initial  patent 
application  may  be  filed  under  paragraph  (c) 
of  this  clause;  provided,  however,  that  NASA 
may  make  disclosure  at  its  discretion  if  it 
finds  that  the  same  information  has  been 
previously  published  by  the  inventor. 
Grantee,  or  otherwise. 

(6)  Nothing  in  subparagraphs  (4)  and  (5)  of 
this  paragraph  (e)  shall  preclude  NASA's 
publishing  or  distributing  as  part  of  its 
regular  technical  information  dissemination 
programs  materials  describing  a  subject 
invention  to  the  extent  such  materials  were 
provided  as  part  of  a  technical  report  or  other 
submissions  of  the  Grantee  which  were 
submitted  without  restrictions  independently 
of  the  requirements  of  this  clause. 
Furthermore,  nothing  in  subparagraphs  (4) 
and  (5)  of  this  paragraph  (e)  shall  preclude 
NASA  from  releasing  the  subparagraphs  to 
other  contractors  of  NASA  on  a  confidential 
or  restricted  distribution  basis  if  such 
documents  are  relevant  to  the  work  being 
performed  by  those  contractors. 

(vi)  The  following  subparagraph  is  added 
to  paragraph  (f)  of  the  clause: 

(5)  the  Grantee  shall  include  a  list  of  all 
subject  inventions  required  to  be  disclosed 
during  the  preceding  year  in  the  technical 
progress  report,  renewal  proposal,  or  annual 
status  report,  and  a  complete  list  (or  a 


negative  statement)  for  the  entire  award 
period  shall  be  included  in  the  final  report. 

(vii)  Pursuant  to  paragraph  (g)(2)  of  the 
clause,  the  following  subparagraphs  (3)  and 
(4)  are  added  to  paragraph  (g),  and  shall  be 
used  in  all  subcontracts,  regardless  of  tier,  for 
the  performance  of  research,  experimental, 
developmental,  design  or  engineering  work 
in  the  United  States,  its  possessions,  or 
Puerto  Rico,  by  other  than  a  nonprofit 
organization  or  small  business  firm. 

(3)  Notwithstanding  subparagraph  (1), 
above,  the  Grantee  will  consult  and  obtain 
the  approval  of  NASA  for  the  Patent  Rights 
clause  to  be  used  in  any  subcontract  to  be 
performed  outside  of  the  United  States,  its 
possessions,  or  Puerto  Rico. 

(4)  Notwithstanding  subparagraph  (1), 
above,  and  in  recognition  of  the  Grantee's 
obligation  to  obtain  and  maintain  private 
support  for  the  CSC  established  under  this 
Cooperative  Agreement,  the  Grantee  is 
authorized,  subject  to  the  rights  of  NASA  set 
forth  elsewhere  in  this  clause,  to: 

(a)  Acquire  by  negotiation  and  mutual 
agreement  rights  to  a  subcontractor's  subject 
inventions  as  the  Grantee  may  deem 
necessary  to  obtaining  and  maintaining  of 
such  private  support;  and 

(b)  Request,  in  the  event  of  inability  to 
reach  agreement  pursuant  to  (a),  above,  that 
NASA  invoke  exceptional  circumstances  as 
necessary  pursuant  to  37  CFR  401.3(a)(2)  if 
the  prospective  subcontractor  is  a  small 
business  firm  or  nonprofit  organization,  or 
for  all  other  organizations,  request  that  such 
rights  for  the  Grantee  be  included  as  an 
additional  reservation  in  a  waiver  granted 
pursuant  to  14  CFR  1245.1.  Any  such 
requests  to  NASA  should  be  prepared  in 
consideration  of  the  following  guidance  and 
submitted  to  the  Grants  Officer  (see  also 
paragraph  (9)). 

(i)  Exceptional  circumstances:  A  request 
that  NASA  make  an  "exceptional 
circumstances"  determination  pursuant  to  37 
CFR  401.3(a)(2)  must  state  the  scope  of  rights 
sought  by  the  Grantee  pursuant  to  such 
determination;  identify  the  proposed 
subcontractor  and  the  work  to  be  performed 
under  the  subcontract;  and  state  the  need  for 
the  determination. 

(ii)  Waiver  petition:  The  subcontractor 
should  be  advised  that  unless  it  requests  a 
waiver  of  title  pursuant  to  the  NASA  Patent 
Waiver  Regulations  (14  CFR  1245.1),  NASA 
will  acquire  title  to  the  subject  invention  (42 
U.S.C.  2457,  as  amended.  Sec.  305).  If  a 
waiver  is  not  requested  or  granted,  the 
Grantee  may  request  a  license  from  NASA 
(see  Licensing  of  NASA  inventions,  14  CFR 
1245.3).  A  subcontractor  requesting  a  waiver 
must  follow  the  procedures  set  forUi  in  the 
NASA  FAR  Supplement  clause  at  18-52.227- 
71  (48  CFR  1852.227-71),  "Requests  for 
Waiver  of  Rights  to  Inventions."  The  terms 
"Contractor"  and  "contracting  officer"  shall 
be  read  as  "Grantee"  and  "Grants  Officer,"  as 
appropriate.  Should  the  Grantee  desire  that 
an  additional  reservation  regarding  Grantee's 
rights,  in  accordance  with  paragraph  (4)(b)  of 
this  Special  Condition,  be  considered  with 
the  waiver  request,  both  the  potential 
subcontractor  and  the  Grants  Officer  should 
be  informed. 

(viii)  Paragraph  (1)  Communications,  is 
completed  to  read  as  follows: 


(1)  Communications. 

A  copy  of  all  submissions  or  requests 
required  by  this  clause,  plus  a  copy  of  any 
reports,  manuscripts,  publications,  or  similar 
material  bearing  on  patent  matters,  shall  be 
sent  to  the  installation  Patent  Counsel  in 
addition  to  any  other  submission 
requirements  in  the  Grant  provisions.  If  any 
reports  contain  information  describing  a 
subject  invention  for  which  the  Grantee  has 
elected  or  may  elect  title,  NASA  will  use 
reasonable  efforts  to  delay  public  release  by 
NASA  or  publication  by  NASA  in  a  NASA 
technical  series,  for  six  months  from  the  date 
of  receipt,  in  order  for  patent  applications  to 
be  filed,  provided  that  the  Grantee  identifies 
the  information  and  the  subject  invention  to 
which  is  relates  at  the  time  of  submittal.  If 
required  by  the  Grants  Officer,  the  Grantee 
shall  provide  the  filing  date,  serial  number 
and  title,  a  copy  of  the  patent  application, 
and  a  patent  number  and  issue  date  for  any 
subject  invention  in  any  country  in  which 
the  Grantee  has  applied  for  patents. 

(ix)  With  respect  to  paragraph  (1)  of  the 
clause,  Grantee  is  hereby  given  permission  to 
assign  rights  to  subject  inventions  in  the 
United  States,  provided  the  assignee  agrees 
that  any  products  embodying  an  assigned 
subject  invention  or  produced  through  use  of 
a  subject  invention  will  be  manufactured 
substantially  in  the  United  States.  However, 
an  individual  clause  by  the  requirement  for 
such  an  agreement  may  be  waived  by  NASA 
upon  a  showing  that  reasonable  but 
unsuccessful  efforts  have  been  made  to 
assign  rights  on  similar  terms  to  potential 
assignees  that  would  be  likely  to  manufacture 
substantially  in  the  United  States  or  that 
under  the  circumstances  domestic 
manufacture  is  not  commercially  feasible. 

(2)  Patent  Rights:  NASA  Inventions. 
NASA  will  use  reasonable  efforts  to  report 

inventions  made  by  NASA  employees  as  a 
consequence  of,  or  which  bear  a  direct 
relation  to,  the  performance  of  specified 
NASA  activities  under  this  cooperative 
agreement  and,  upon  timely  request,  NASA 
will  use  all  reasonable  efforts  to  grant  the 
Recipient  or  designated  Consortium  Member 
(if  applicable)  an  exclusive  or  partially 
exclusive,  revocable,  royalty-bearing  license, 
on  terms  to  be  subsequently  negotiated,  for 
any  patent  applications  and  patents  covering 
such  inventions,  and  subject  to  the  license 
reserved  in  paragraph  (b)(5)(i)  of  this  section. 
Upon  application  in  compliance  with  37  CFR 
part  404 — Licensing  of  Government  Owned 
Inventions,  the  Recipient  or  each  Consortium 
Member  (if  applicable),  shall  be  granted  a 
revocable,  nonexclusive,  royalty-free  license 
in  each  patent  application  filed  in  any 
country  on  a  subject  invention  and  any 
resulting  patent  in  which  the  Government 
acquires  title.  Each  nonexclusive  license  may 
extend  to  subsidiaries  and  affiliates,  if  any, 
within  the  corp)orate  structure  of  the  licensee 
and  includes  the  right  to  grant  sublicenses  of 
the  same  scope  to  the  extent  the  licensee  was 
legally  obligated  to  do  so  at  the  time  the 
cooperative  agreement  was  signed. 

(3)  Patent  Rights:  NASA  Contractor 
Inventions. 

In  the  event  NASA  contractore  are  tasked 
to  perform  work  in  support  of  specified 
NASA  activities  under  this  cooperative 
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agreement  and  inventions  are  made  by 
contractor  employees,  and  NASA  has  the 
right  to  acquire  or  has  acquired  title  to  such 
inventions,  NASA  will  use  reasonable  efforts 
to  report  such  inventions  and,  upon  timely 
request,  NASA  will  use  all  reasonable  efforts 
to  grant  the  Recipient  or  designated 
Consortium  Member  (if  applicable)  an 
exclusive  or  partially  exclusive,  revocable, 
royalty-bearing  license,  upon  terms  to  be 
subsequently  negotiated,  for  any  patent 
applications  and  patents  covering  such 
inventions,  and  subject  to  the  license 
reserved  in  paragraph  (b)(5)(ii)  of  this 
section.  Upon  application  in  compliance 
with  37  CFR  part  404 — Licensing  of 
Government  Owned  Inventions,  the 
Recipient  or  each  Consortium  Member  (if 
applicable),  shall  be  granted  a  revocable, 
nonexclusive,  royalty-&«e  license  invention 
and  any  resulting  patent  in  which  the 
Government  acquires  title.  Each 
nonexclusive  license  may  extend  to 
subsidiaries  and  affiliates,  if  any,  within  the 
corporate  structure  of  the  licensee  and 
includes  the  right  to  grant  sublicenses  of  the 
same  scope  to  the  extent  the  licensee  was 
legally  obligated  to  do  so  at  the  time  the 
cooperative  agreement  was  signed. 

(4)  Patent  Rights:  )oint  NASA  and 
Recipient  Inventions. 

NASA  and  Recipient  agree  to  use 
reasonable  efforts  to  identify  and  report  to 
each  other  any  inventions  made  jointly 
between  NASA  employees  (or  employees  of 
NASA  contractors)  and  employees  of 
Recipient. 

(i)  For  other  than  small  business  firms  and 
nonprofit  organizations  the  Administrator 
may  agree  that  the  United  States  will  refrain 
from  exercising  its  undivided  interest  in  a 
manner  inconsistent  with  Recipient's 
commercial  interest  and  to  cooperate  with 
Recipient  in  obtaining  patent  protection  on 
its  undivided  interest  on  any  waived 
inventions  subject,  however,  to  the  condition 
that  Recipient  makes  its  best  efforts  to  bring 
the  invention  to  the  point  of  practical 
application  at  the  earliest  practicable  time.  In 
the  event  that  such  efforts  are  not 
undertaken,  the  Administrator  may  void 
NASA's  agreement  to  refrain  from  exercising 
its  undivided  interest  and  grant  licenses  for 
the  practice  of  the  invention  so  as  to  further 
its  development.  In  the  event  that  the 
Administrator  decides  to  void  NASA's 
agreement  to  refrain  from  exercising  its 
undivided  interest  and  grant  licenses  for  this 
reason,  notice  shall  be  given  to  the 
Inventions  and  Contributions  Board  as  to 
why  such  action  should  not  be  taken.  Either 
alternative  will  be  subject  to  the  applicable 
license  or  licenses  reserved  in  paragraph 
(b)(5)  of  this  section. 

(ii)  For  small  business  firms  and  nonprofit 
organizations,  NASA  may  assign  or  transfer 
whatever  rights  it  may  acquire  in  a  subject 
invention  from  its  employee  to  the  Recipient 
as  authorized  by  35  U.S.C.  202(e). 

(5)  Minimum  rights  reserved  by  the 
Government.  Any  license  or  assignment 
granted  Recipient  pursuant  to  paragraphs 
(b)(2),  (b)(3).  or  (b)(4)  of  this  section  will  be 
subject  to  the  reservation  of  the  following 
licenses: 

(i)  As  to  inventions  made  solely  or  jointly 
by  NASA  employees,  the  irrevocable,  royalty- 


ft^e  right  of  the  Government  of  the  United 
States  to  practice  and  have  practiced  the 
invention  by  or  on  behalf  of  the  United 
States;  and 

(ii)  As  to  inventions  made  solely  by,  or 
jointly  with,  employees  of  NASA  contractors, 
the  rights  in  the  Government  of  the  United 
States  as  set  forth  in  paragraph  (b)(S)(i)  of  this 
section,  as  well  as  the  revocable, 
nonexclusive,  royalty-free  license  in  the 
contractor  as  set  forth  in  14  CFR  1245.108. 

(6)  Preference  for  United  States 
manufacture.  The  Recipient  agrees  that  any 
products  embodying  subject  inventions  or 
produced  throiigh  the  use  of  subject 
inventions  shall  be  manufactured 
substantially  in  the  United  States.  However, 
in  individual  cases,  the  requirement  to 
manufacture  substantially  in  the  United 
States  may  be  waived  by  the  Associate 
Administrator  for  Procurement  (Code  HS) 
with  the  concurrence  of  the  Associate 
General  Counsel  for  Intellectual  Property 
upon  a  showing  by  the  Recipient  that  under 
the  circumstances  domestic  manufacture  is 
not  commercially  feasible. 

(7)  Work  fterformed  by  the  Recipient  under 
this  cooperative  agreement  is  considered 
undertaken  to  carry  out  a  public  purpose  of 
support  and/or  stimulation  rather  than  for 
acquiring  property  or  services  for  the  direct 
benefit  or  use  of  the  Government. 
Accordingly,  such  work  by  the  Recipient  is 
not  considered  "by  or  for  the  United  States" 
and  the  Government  assumes  no  liability  for 
infringement  by  the  Recipient  under  28 
U.S.C.  1498. 

(8)  Property  Rights  in  Inventions — CSC 
Program. 

(i)  This  cooperative  agreement  or  any 
subcontracts  issued  thereunder  with  other 
than  a  nonprofit  organization  or  small 
business  firm  as  defined  in  35  U.S.C.  201 ,  are 
subject  to  Section  305  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42  U.S.C. 
2457)  relating  to  property  rights  in 
inventions.  The  term  "invention"  includes 
any  invention,  discovery,  improvement,  or 
innovation.  Any  invention  made  in  the 
performance  of  work  under  this  cooperative 
agreement  or  any  subcontract  issued 
thereunder  shall  be  presumed  to  have  been 
made  under  the  conditions  of  and  subject  to 
Section  305(a)  of  the  Act  and  becomes  the 
exclusive  property  of  the  United  States 
subject,  however,  to  the  retention  by  the 
recipient  or  subcontractor  of  a  royalty-free 
license  to  practice  the  invention  pursuant  to, 
and  of  the  scope  defined  in.  14  QH 
1245.108.  This  license  may  be  revoked  under 
the  conditions  set  forth  in  the  Patent 
Licensing  Regulations  (37  CFR  part  404).  The 
recipient  or  applicable  subcontractor  may 
petition  for  waiver  of  title  to  the  invention  in 
accordance  with  the  NASA  Patent  Waiver 
Regulations.  14  CFR  part  1245.  subpart  1. 

(ii)  The  recipient  or  applicable 
subcontractor  shall  furnish  to  NASA  a 
written  report  containing  full  and  complete 
technical  information  concerning  any 
invention  made  in  the  performance  of  any 
work  under  this  cooperative  agreement  or 
any  applicable  subcontract  promptly  upon 
the  making  of  such  invention;  and  if  waiver 
of  title  has  been  granted,  shall  state  whether 
or  not  the  recipient  or  subcontractor  intends 


to  file  or  has  filed  patent  applications 
thereon.  Upon  written  request  by  NASA,  the 
recipient  or  applicable  subcontractor  shall 
furnish  additional  information  available  to  it. 
and  shall  secure  the  execution  of  such 
documents  as  may  be  necessary  to  enable  the 
Administrator,  NASA,  to  file  and  prosecute 
patent  applications  on  any  such  invention  for 
which  NASA  has  retained  title.  Upon 
completion  of  the  work  under  this 
coo{>erative  agreement,  the  recipient  or 
applicable  subcontractor,  shall  furnish  to 
NASA  a  report  as  to  whether  or  not  the 
recipient  or  subcontractor  has  filed,  or 
intends  to  file,  p)atent  applications  on  such 
inventions. 

(iii)  All  reports  required  by  this  clause,  and 
its  application,  should  be  directed  to  the 
Patent  Counsel  or  Intellectual  Property 
Counsel  of  the  NASA  installation  that  has 
been  assigned  the  responsibility  of 
administering  (technical  monitoring  and 
performance  evaluation)  the  CSC  grant/ 
cooperative  agreement  of  which  this  contract 
or  subcontract  is  a  part. 

(End  of  Provision) 

Rights  in  Data— CSC  Program 

October  2001 

This  Rights  in  Data  Special  Condition 
applies  only  to  the  Commercial  Space 
Qenters  (CSC)  Grants  and  Cooperative 
Agreements  and  takes  precedence  over  any 
other  Rights  in  Data  provisions  for  NASA 
grants  and  cooperative  agreements. 

(a)  Definitions.  As  used  in  this  provision: 

"CSC  Data"  means  data  first  produced  by 
a  Grantee  in  the  p>erformance  of  this 
cooperative  agreement,  which  data  are  not 
generally  known,  and  which  data  without 
obligation  as  to  its  confidentiality  have  not 
been  made  available  to  others  by  the  Grantee 
or  are  not  already  available  to  the 
Government. 

"CSC  Rights"  means  the  res{)ective  rights 
of  the  Grantees  and  the  Government  in  the 
CSC  data  as  set  forth  in  paragraph  (d)  of  this 
provision. 

"Computer  Software"  means  computer 
programs,  computer  databases,  and 
documentation  thereof. 

"Data"  means  recorded  information, 
regardless  of  form  or  the  media  on  which  it 
may  be  recorded.  The  term  includes 
technical  data  and  computer  software.  The 
term  does  not  include  information  incidental 
to  grant  administration,  such  as  financial, 
administrative,  cost  or  pricing  or 
management  information. 

"Form,  Fit,  and  Function  Data"  means  data 
relating  to  items,  components,  or  processes 
that  are  sufficient  to  enable  physical  and 
functional  interchangeability.  as  well  as 
identifying  source,  size,  configuration, 
mating  and  attachment  characteristics, 
functional  characteristics,  and  performance 
requirements,  except  that  for  computer 
software  it  means  data  identifying  source, 
functional  characteristics,  and  performance 
requirements  but  specifically  excludes  the 
source  code,  algorithm,  process,  formulae, 
and  flow  charts  of  the  software. 

"Limited-Rights  Data"  means  data  (other 
than  computer  software)  developed  at  private 
expense  that  embody  trade  secrets  or  are 
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commercial  or  financial  and  confidential  or 
privileged. 

"Restricted  Computer  Software"  means 
computer  software  developed  at  private 
expense  and  that  is  a  trade  secret;  is 
commercial  or  financial  and  confidential  or 
privileged;  or  is  published,  copyrighted 
computer  software,  including  modifications 
of  such  computer  software. 

"Technical  Data"  means  that  data  which 
are  of  a  scientific  or  technical  nature. 

"Unlimited  Rights"  means  the  right  of  the 
Government  to  use.  disclose,  reproduce, 
prepare  derivative  works,  distribute  copies  to 
the  public,  perform  publicly,  display 
publicly,  in  any  manner  and  for  any  purpose 
whatsoever,  and  to  have  or  permit  others  to 
do  so. 

(b)  Allocation  of  Rights. 

(1)  Except  as  provided  in  paragraph  (c) 
below  regarding  copyright,  the  Government 
shall  have  unlimited  rights  in — 

(i)  Data  specifically  identified  in  this  grant 
as  data  to  be  delivered  without  restriction; 

(ii)  All  other  data  delivered  under  this 
grant  unless  provided  otherwise  for  CSC  data 
in  accordance  with  paragraph  (d)  below  or 
for  limited-rights  data  or  restricted  computer 
software  in  accordance  with  paragraph  (f) 
below. 

(2)  The  Government  shall  have  a  royalty- 
free  license  to  use,  and  to  authorize  support 
service  contractors  acting  on  its  behalf  to  use, 
delivered  CSC  data  to  the  extent  permitted, 
and  consistent  with  the  disclosure 
prohibitions,  set  forth  in  paragraph  (d)  below. 

(3)  The  Grantee  shall  have  the  rights  to — 
(i)  Protect  CSC  rights  in  any  CSC  data 

delivered  under  this  grant  in  the  manner  and 
to  the  extent  provided  in  paragraph  (d) 
below: 

(ii)  Withhold  from  delivery  those  data 
which  are  limited-rights  data  or  restricted 
computer  software  to  the  extent  provided  in 
paragraph  (f)  below; 

(iii)  Substantiate  use  of.  add.  or  correct 
CSC  rights  or  copyrights  notices  and  to  take 
other  appropriate  action,  in  accordance  with 
paragraph  (e)  below;  and 

(iv)  Establish  claim  to  copyri^t  subsisting 
in  data  first  produced  in  the  performance  of 
this  agreement  to  the  extent  provided  in 
subparagraph  (c)(l]  below. 

(4)  Data  first  produced  by  NASA:  As  to 
Data  first  produced  by  NASA  in  carrying  out 
NASA's  responsibilities  under  this 
cooperative  agreement  and  which  Data 
would  embody  trade  secrets  or  would 
comprise  commercial  or  financial 
information  that  is  privileged  or  confidential 
if  it  had  been  obtained  from  the  Recipient, 
will  be  marked  with  an  appropriate  legend 
and  maintained  in  confidence  for  an  agreed 
to  period  of  up  to  ( )  years  (insert  a  period 
up  to  5  years)  after  development  of  the 
information,  with  the  express  understanding 
that  during  the  aforesaid  period  such  Data 
may  be  disclosed  and  used  (under  suitable 
protective  conditions)  by  or  on  behalf  of  the 
Government  for  government  purposes  only, 
and  thereafter  for  any  purpose  whatsoever 
without  restriction  on  disclosure  and  use. 
Recipient  agrees  not  to  disclose  such  Data  to 
any  third  party  without  NASA's  written 
approval,  until  the  aforementioned  restricted 
period  expires. 


(3)  Oral  and  visual  information.  If 
information  which  the  Recipient  considers  to 
embody  trade  secrets  or  to  comprise 
commercial  or  financial  information  which  is 
privileged  or  confidential  is  disclosed  orally 
or  visually  to  NASA  such  information  must 
be  reduced  to  tangible  recorded  form  (i.e.. 
converted  into  Data  as  defined  herein), 
identified  and  marked  with  a  suitable  notice 
or  legend,  and  furnished  to  NASA  within  10 
(ten)  days  after  such  oral  or  visual  disclosure, 
or  NASA  shall  have  no  duty  to  limit  or 
restract.  and  shall  not  incur  any  liability  for. 
any  disclosure  and  use  of  such  information. 

(6)  Disclaimer  of  Liability. 
Notwithstanding  the  above,  NASA  shall  not 
be  restricted  in,  nor  incur  any  liability  for, 
disclosure  and  use  of: 

(i)  Data  not  identified  with  a  suitable 
notice  or  legend  as  set  in  paragraph  (d)(2)  of 
this  section;  nor 

(ii)  Information  contained  in  any  Data  for 
which  disclosures  and  use  are  restricted 
under  paragraphs  (b)(2)  or  (3)  of  this  section, 
if  such  information  is  or  becomes  generally 
known  without  breach  of  the  above,  is  known 
to  or  generated  by  NASA  independently  of 
carrying  out  responsibilities  under  this 
agreement,  is  rightfully  received  from  a  third 
party  without  restriction,  or  is  included  in 
data  which  Participant  has,  or  is  required  to 
furnish  to  the  U.S.  Government  without 
restriction  on  disclosure  and  use. 

(7)  Marking  of  Data.  Any  Data  delivered 
under  this  cooperative  agreement,  by  NASA 
or  the  Recipient,  shall  be  marked  with  a 
suitable  notice  or  legend  indicating  the  Data 
was  generated  under  this  cooperative 
agreement. 

(c)  Copyright. 

(1)  Data  first  produced  in  the  performance 
of  this  agreement.  Except  as  otherwise 
specifically  provided  in  this  agreement,  the 
Grantee  may  establish  claim  to  copyright 
subsisting  in  any  data  first  produced  in  the 
performance  of  this  grant.  If  claim  to 
copyright  is  made,  the  Grantee  shall  affix  the 
applicable  copyright  notice  of  17  U.S.C.  401 
or  402  and  acknowledgment  of  Government 
sponsorship  (including  grant  number)  to  the 
data  when  such  data  are  delivered  or 
deposited  for  registration  as  a  published 
work  in  the  U.S.  Copyright  Office.  For  data 
other  than  computer  software  the  Grantee 
grants  to  the  Government,  and  others  acting 
on  its  behalf,  a  paid-up  nonexclusive, 
irrevocable,  worldwide  license  to  reproduce, 
prepare  derivative  works,  distribute  copies  to 
the  public,  and  perform  publicly  and  display 
publicly,  by  or  on  behalf  of  the  Government, 
for  all  such  data.  For  computer  software,  the 
Grantee  grants  to  the  Government,  and  others 
acting  on  its  behalf  a  paid-up,  nonexclusive, 
irrevocable,  worldwide  license  for  all  such 
computer  software  to  reproduce,  prepare 
derivative  works,  and  perform  publicly  and 
display  publicly,  by  or  on  behalf  of  the 
Government. 

(2)  Data  not  first  produced  in  the 
pierformance  of  this  agreement.  The  Grantee 
shall  not.  without  prior  written  permission  of 
the  Grants  Officer,  incorporate  in  data 
delivered  under  this  grant  any  data  that  are 
not  first  produced  in  the  performance  of  this 
grant  and  that  contain  the  copyright  notice  of 
17  U.S.C.  401  and  402.  unless  the  Grantee 


identifies  such  data  and  grants  to  the 
Government,  or  acquires  on  its  behalf,  a 
license  of  the  same  scope  as  set  forth  in 
subparagraph  (1)  above. 

(3)  Removal  of  copyright  notices.  The 
Government  agrees  not  to  remove  any 
copyright  notices  placed  on  data  pursuant  to 
this  paragraph  (c)  and  to  include  such  notices 
on  all  reproductions  of  the  data. 

(d)  Rights  in  CSC  Data. 

(1)  The  rights  of  the  Government  and  the 
Grantee  in  CSC  data  shall  be  as  set  forth 
below. 

(2)  NASA  shall  have  the  right,  at  any  time 
up  to  the  two  years  after  completion  or 
termination  of  this  agreement  to  obtain 
delivery  of  CSC  data,  either  by  express 
requirement  in  this  grant  or  specific  request 
by  the  Grants  Officer.  If  such  requirement  or 
request  for  delivery  is  made,  the  Grantee  is 
authorized  to  affix  the  following  "CSC  Rights 
Notice"  to  any  CSC  data  delivered  under  this 
agreement  and  the  Government  will 
thereafter  treat  the  data,  subject  to  the 
provisions  of  paragraph  (e)  below,  in 
accordance  with  such  Notice. 

CSC  Rights  Notice 

October  2001 

These  CSC  data  are  furnished  with  CSC 
rights  under  Grant/Cooperative  Agreement 

No. .  The  Government  agrees  to  use  these 

data  only  for  government  purposes  for  five 
years  effective  November  1, 1996.  These  data 
shall  not  be  disclosed  outside  the 
Government  (including  disclosure  for 
procurement  purposes)  during  such  period 
without  the  express  written  permission  of  the 
Grantee,  except  that,  subject  to  the 
limitations  of  this  Notice,  such  data  may  be 
disclosed  for  use  by  support  service 
contractors.  After  the  aforesaid  period  the 
Government  shall  have  unlimited  rights  in 
these  data. 

(End  of  Notice) 

(3)(i)  The  Grantee  shall  assure  that  the  CSC 
Rights  Notice  is  placed  on  the  data  as  soon 
as  practicable  after  the  data  is  generated  and 
reduced  to  some  tangible,  recorded  form  as 
defined  by  the  term  "data"  in  paragraph  (a), 
but  in  any  event  no  later  than  the  earlier  of 
either  the  date  of  delivery  of  the  data  to 
NASA  or  the  release  of  the  data  by  the 
Grantee  or  its  CSC  organization,  including 
any  subcontractors  thereof  where  applicable 
to  others  outside  of  the  Grantee's,  its  CSC,  or 
subcontractor's  organization. 

(ii)  The  Grantee  is  authorized  to  insert  up 
to  7  (seven)  years  (from  the  date  certain)  in 
the  Notice.  Longer  periods  may  be  authorized 
by  NASA,  case-by-case,  for  specifically 
identified  data  items,  upon  approval  of  the 
Grants  Officer.  Such  longer  periods  will 
normally  require  that  NASA  have  the  right  to 
make  the  data  available  to  other  responsible 
parties,  on  reasonable  terms  and  conditions, 
in  the  event  the  Grantee,  its  licensees,  or 
assigns  have  not  taken,  or  are  not  expected 
to  take  in  a  reasonable  time,  effective  steps 
to  achieve  commercial  utilization  of  any 
item,  component,  or  process  to  which  the 
data  pertains.  The  "date  certain"  to  be 
inserted  in  the  Notice  shall  be  no  later  than 
the  date  the  Notice  is  affixed  to  the  data. 

(iii)  The  Grantee  is  authorized  to  make  the 
CSC  Rights  Noiice  October  2001  applicable  to 
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previously  produced  data  (that  qualifies  as 
CSC  data),  provided  that  such  data  has  not 
been  released  to  others  or  furnished  to  NASA 
with  any  previously  prescribed  Notice. 
Further,  the  Grantee  is  authorized  to 
substitute  the  July  1990  Notice  for  any 
previously  prescribed  Notice  for  any  data 
that  has  been  released  to  others  or  delivered 
to  NASA  provided  that:  (A)  The  Grantee 
identifies  the  data;  (B)  the  protection  afforded 
such  data  under  the  previously  described 
Notice  is  still  in  force;  and  (C)  the  recipient 
(other  than  NASA)  agrees  to  the  substitution, 
or  in  the  case  of  NASA,  the  Grants  Officer  is 
requested  to  make  the  substitution  for 
specifically  identified  data.  In  this  latter, 
event,  the  effective  data  inserted  in  the 
Notice  shall  be  the  Grantee's  best  estimate  of 
the  date  the  data  was  released  to  others  or 
furnished  to  NASA. 

(4)  The  Government  shall  have  unlimited 
rights  at  the  end  of  the  period  .set  forth  in  the 
"CSC  Rights  Notice."  as  to  any  CSC  data 
delivered  in  accordance  with  subparagraph 
(2),  above,  provided,  however,  that  if  the 
Grantee  or  any  of  its  licensees  or  assigns  have 
plans  and  intentions  to  pursue  commercial 
utilization  of  any  items,  components  or 
processes  (including  computer  software) 
which  any  delivered  CSC  data  discloses,  the 
aforesaid  period  will  be  expended  for  such 
data  up  to  an  additional  5  (five)  years  upon 
request  made  at  any  time  prior  to  the  end  of 
the  period  provided  in  the  "CSC  Rights 
Notice." 

(e)  Omitted  or  Incorrect  Markings. 

(1)  Data  delivered  to  the  Government 
without  any  notice  authorized  by  paragraph 
(d)  above,  and  without  a  copyright  notice, 
shall  be  deemed  to  have  been  furnished  with 
unlimited  rights,  and  the  Government 
assumes  no  liability  for  the  disclosure,  use. 
or  reproduction  of  such  data.  However,  to  the 
extent  the  data  have  not  been  disclosed 
without  restriction  outside  the  Government, 
the  Grantee  may  request,  within  6  (six) 
months  (or  a  longer  time  approved  by  the 
Grants  Officer  for  good  cause  shown)  after 
delivery  of  such  data,  permission  to  have 
notices  placed  on  qualifying  data  at  the 
Grantee's  expense,  and  the  Grants  Officer 
may  agree  to  do  so  if  the  Grantee — 

(i)  Identifies  the  data  to  which  the  omitted 
notice  is  to  be  applied; 

(ii)  Demonstrates  that  the  omission  of  the 
notice  was  inadvertent; 

(iii)  Establishes  that  the  use  of  the 
proposed  notice  is  authorized;  and 

(iv)  Acknowledges  that  the  Government 
has  no  liability  with  respect  to  the  disclosure 
or  use  of  any  such  data  made  prior  to  the 
addition  of  the  notice  or  resulting  from  the 
omission  of  the  notice. 

(2)  The  Grants  Officer  may  also  (i)  permit 
correction,  at  the  Grantee's  expense,  of 
incorrect  notices  if  the  Grantee  identifies  the 
data  on  which  correction  of  the  notice  is  to 
be  made  and  demonstrates  that  the  correct 
notice  is  authorized,  or  (ii)  correct  any 
incorrect  notices. 

(f)  Protection  of  Limited  Rights  Data  and 
Restricted  Computer  Software.  When  data 
other  than  that  listed  in  paragraph  (b)(1)  are 
specified  to  be  delivered  under  this  grant  and 
such  data  qualify  as  either  limited-rights  data 
or  restricted  computer  software,  the  Grantee, 


if  the  Grantee  desires  to  continue  protection 
of  such  data,  shall  withhold  such  data  and 
not  furnish  them  to  the  Government  under 
this  grant.  As  a  condition  to  this  withholding, 
the  Grantee  shall  identify  the  data  being 
withheld  and  furnish  form,  fit,  and  function 
data  in  lieu  thereof. 

(g)  Subcontracting.  The  Grantee  has  the 
responsibility  to  obtain  from  its 
subcontractors  all  data  and  rights  therein 
necessary  to  fulfill  the  Grantee's  obligations 
to  the  Government  under  this  grant.  If  a 
subcontractor  refuses  to  accept  terms 
affording  the  Government  such  rights,  the 
Grantee  shall  promptly  bring  such  refusal  to 
the  attention  of  the  Grants  Officer  and  not 
proceed  with  subcontract  award  without 
further  authorization. 

(h)  Relationship  to  Patents.  Nothing 
contained  in  this  clause  shall  imply  a  license 
to  the  Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government. 

(i)  Transfer  of  Rights. 

(1)  Notwithstanding  any  other  provisions 
of  this  clause,  the  Grantee  agrees  that  it  will 
neither  assign  any  rights  nor  grant  any 
exclusive  rights  in  the  United  States  to  CSC 
data  or  copyrighted  data  first  produced  in  the 
performance  of  this  Agreement  unless  the 
assignee  or  licensee  agrees  that  any  products 
or  processes  depicted  by  the  CSC  data  or 
expressed  by  the  copyrighted  data  will  be 
manufactured  or  practiced  substantially  in 
the  United  States.  However,  in  individual 
cases  the  requirement  for  such  an  agreement 
may  be  waived  by  NASA  upon  a  showing 
that  reasonable  but  unsuccessful  efforts  have 
been  made  to  assign  grants  or  rights  on 
similar  terms  to  potential  assignees  or 
licensees  that  would  be  likely  to  manufacture 
or  practice  substantially  in  the  United  States 
or  that  under  the  circumstances  domestic 
manufacture  or  practice  is  not  commercially 
feasible. 

(2)  The  Grantee  agrees  that  it  will  not  grant 
to  any  person  or  entity  any  exclusive  right  to 
use  or  sell  in  the  United  States  any  product 
or  process  that  embodies  CSC  data  or  is 
expressed  by  copyrighted  data  first  produced 
in  the  performance  of  this  Agreement  unless 
the  person  or  entity  agrees  that  such  products 
or  processes  will  be  manufactured  or 
practiced  substantially  in  the  United  States. 
However,  in  individual  cases  the  requirement 

'  for  such  may  be  waived  by  NASA  upon  a 
showing  that  reasonable  but  unsuccessful 
efforts  have  been  made  to  grant  licenses  on 
similar  terms  to  potential  licensees  that 
would  be  likely  to  manufacture  or  practice 
substantially  in  the  United  States  or  that 
under  the  circumstances,  domestic 
manufacture  or  practice  is  not  commercially 
feasible. 

f  1260.134    [AnwndMl] 

7.  Amend  §  1260.134  in  paragraph  (a) 
by  removing  "§  1260.33(b)"  and  adding 
"§  1260.133(b)"  in  its  place. 


SI 260.1 52    [AmwKtodl 

8.  Amend  §  1260.152  by  removing 
paragraph  (b)  and  redesignating 
paragraph  (c)  as  paragraph  (b). 
[FR  Doc.  01-26623  Filed  10-25-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  204 

[ftotoaae  No.  34-44865] 
RIN3235-AI34 

DaM  Collaction  Amandmanta  to 
Collactton  Rulaa  and  Adojstion  of 
Waga  Gamlatimant  Rulaa 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  (Commission)  is  amending 
its  debt  collectioD  rules.  The 
amendments  update  procedures  and 
make  technical  amendments  to  the 
Commission's  rules  for  debt  collection 
by  administrative  offset,  federal  salary 
offset,  and  tax  refund  offset,  and  add 
new  rules  for  administrative  wage 
garnishment.  The  changes  are  required 
by  the  Debt  Collection  Improvement  Act 
of  1996. 

EFFECTIVE  DATE:  November  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Hall,  Office  of  Chief 
Coimsel,  Division  of  Enforcement  at 
(202)  942-4635,  or  at  450  5th  Street, 
NW.,  Washington,  DC  20549-0506. 
SUPPlfMENTARY  INFORMATION:  We  are 
amending  the  Commission's  debt 
collection  rules  to  conform  them  to  the 
Debt  Collection  Improvement  Act  of 
1996  (E)CIA)  and  related  rules  adopted 
by  federal  agencies  with  responsibilities 
for  government-wide  debt  collection. 
Currently,  the  Commission  has  rules  for 
collecting  its  unpaid  debts  through  three 
offset  methods:  administrative,  salary 
and  tax  offset.'  The  Commission  also 
has  rules  concerning  contracts  for 
collection  services  to  recover  delinquent 
debts.  The  Commission  adopted  all  of 
its  debt  collection  rules  in  1993  in 
accordance  with  then  existing 
provisions  of  the  Debt  Collection  Act. 
the  Federal  Claims  Collection  Standards 
(FCCS),  and  other  authorities  governing 
the  collection  of  federal  debts.  On 
September  17, 1996.  the  Commission 
entered  into  an  agreement  with  the 
Financial  Management  Service  (FMS),  a 
bureau  of  the  Department  of  the 
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Treasury  (Treasury),  by  which  EMS 
perfonns  collection  services  pursuant  to 
the  DCIA  on  the  Commission's  behalf. 
In  November  2000,  the  Treasury  and  the 
Department  of  Justice  (Justice)  adopted 
a  new  version  of  the  FCCS,  governing 
the  collection  of  federal  debts 
generally.^  As  a  resiilt  of  the 
promidgation  of  a  series  of  rules  issued 
since  the  passage  of  the  DCIA,  the 
Commission's  existing  rules  for  debt 
collection  by  offset  need  to  be 
conformed  and  updated.  In  particular, 
the  DCIA  and  revised  government-wide 
regulations  contemplate  that  Treasury 
will  conduct  centralized  offset  against 
amounts  owed  by  the  government  to 
debtors.  Under  this  centralized  Treasury 
Offset  Program  (TOP),  federal  agencies 
are  to  refer  delinquent  debts  to 
Treasury,  which  compares  them  to 
amounts  to  be  paid  out  by  the 
government.  Treasiuy  can  then  cause 
those  amoimts  to  be  withheld  in 
satisfaction  of  the  debts.  To  participate 
in  TOP,  federal  agencies  are  required  to 
conform  their  debt  collection  rules  to 
government-wide  regulations  regarding 
administrative,  salary  and  tax  refund 
offset. 

The  most  significant  change  to  the 
Commission's  debt  collection  ndes  is 
the  addition  of  administrative  wage 
garnishment  for  non-federal  employee 
wages.  3  Previously,  administrative  wage 
garnishment  was  available  only  against 
federal  eiiiployees,  through  federal 
salary  offset.  To  garnish  the  wages  of 
non-federal  employees,  federal  agencies 
had  to  obtain  a  court  order.  As  a  result 
of  the  DCIA  and  Treasury's 
implementing  rules,  '*  the  Commission, 
or  a  federal  agency  collecting  debts  on 
behalf  of  the  Commission,  has  the 
authority  to  issue  a  wage  garnishment 
order.  Such  an  order  could  direct  an 
employer  to  withhold  an  employee's 
wages  and  pay  the  amount  withheld  to 
the  Commission,  or  the  appropriate 
agency,  to  satisfy  the  delinquent  debt. 
llie  DQA  authorizes  federal  agencies  to 
garnish  up  to  15%  of  the  disposable  pay 
of  a  debtor  to  satisfy  delinquent  nontax 
debts  owed  to  the  United  States. 

Other  changes  to  the  Commission's 
debt  collection  rules  are  primarily 
technical  in  nature.  The  changes 
conform  the  Commission's  rules  to 
make  them  consistent  with  changes  to 


'65  FR  70390  (Nov.  22.  2000)  (adapting  31  CFR 
parts  900  through  904). 

'  Camisbment  refers  to  the  process  of 
withholding  amounts  hxim  an  employee's 
disposable  pay  and  paying  those  amounts  to  a 
creditor  in  satisfaction  of  a  debt.  31  CFR  285.1 1(c). 

*  The  DCIA  authorized  Treasury  to  issue  rules 
governing  administrative  wage  garnishment.  31 
U.S.C.  3720D.  Treasury's  implementing  rules  went 
into  effect  on  )uDe  5.  1998.  63  FR  25136  (May  6. 
1998)  (adopting  31  CFR  285.11). 


federal  debt  collection  law  and 
regulations  promulgated  by  Treasury, 
Justice,  and  the  Office  of  Personnel 
Management  (0PM). 

I.  Discussion  of  Amendments 

A.  Administrative  Offset 

The  Commission  adopting 
amendments  to  Subpart  A  of  its  debt 
collection  rules,  which  set  forth 
procedures  for  collection  by 
administrative  offset.  ^  Administrative 
offset  is  the  general  procedure  by  which 
debts  are  collected  through  the 
withholding  of  funds  payable  to  the 
debtor  by  the  government.  ^  The 
Commission  is  amending  its  regulations 
to  make  clear  that  debts  can  be 
processed  through  TOP.  ^  As  amended. 
Subpart  A  is  consistent  with  the 
statutory  procedures  for  administrative 
offset  8  and  the  FCCS. « 

B.  Federal  Salary  Offset 

The  Commission  is  amending  Subpart 
B  of  its  debt  collection  rules,  which  sets 
forth  procedures  for  collection  by 
federal  salary  offset.  ^°  Federal  salary 
offset  is  the  collection  of  a  debt  owed  by 
a  federal  employee  by  withholding  up  to 
15%  of  the  employee's  disposable 
pay.  1  >  The  procedures  for  salary  offset 
are  governed  by  5  U.S.C.  5514,  and  by 
OPM  regulations.  '^  OPM  amended  its 
rules  to  make  clear  that  salary  offset 
should  be  conducted  through  TOP,  ^^ 
and  the  Commission  is  amending  its 
regulations  to  reflect  this  preference. 
OPM  also  requires  agencies  to  specify  in 
their  regulations  that  the  notice  and 
hearing  provisions  that  are  otherwise 
applicable  to  not  apply  when  offset  is 
effected  within  four  pay  periods  to 
correct  clerical  errors  or  to  collect 
amounts  of  $50  or  less,  ^*  and  requires 
that  agency  rules  specify  the  maximum 
percentage  (15%  of  disposable  pay)  that 
can  be  withheld.  >^  As  amended,  the 
Commission's  rules  add  conforming 
language.  As  amended.  Subpart  B  is 
consistent  with  government-wide  salary 
offset  authorities. 

C.  Tax  Refund  Offset 

The  Commission  is  amending  Subpart 
C  of  its  rules  for  collection  by  tax  refund 


>  17  CFR  204.1  through  204.11. 
•31  U.S.C.  3701(a)(1),  3716.  * 

'  17  CFR  204.3  and  204.9. 
•31  U.S.C  3716. 
•31  CFR  901.3. 

>o  17  CFR  204.30  through  204.44. 
"  5  U.S.C.  5514(a). 

■2  5  CFR  part  550.  subpart  K,  63  FR  72098  (Dec. 
31,  1998). 

"5  CFR  550.1108.  1109. 
•*5  CFR  550.1104(c). 
"5  CFR  550.1104(d). 


offset,  1^  which  is  the  collection  of  a 
debt  through  the  withholding  of  federal 
tax  refimds  owed  to  the  debtor.  '^  This 
forjD.  of  offset  previously  was  addressed 
by  Internal  Revenue  Service  regulations, 
but  is  now  governed  by  Treasury 
regulations,  '*  with  which  agency 
regulations  must  be  consistent.  ^^  As 
amended,  the  Commission's  rules  make 
clear  that  debts  will  be  referred  to 
Treasury,  and  hence  may  be  processed 
through  TOP.  As  amended.  Subpart  C  is 
consistent  with  the  DCIA  and  Treasury's 
regulations. 

D.  Garnishment  of  Non-Federal  Wages 

The  Commission  is  adopting  new 
administrative  wage  garnishment 
regulations,  ^°  authorized  by  the 
DCIA.  21  Prior  law  required  federal 
agencies  to  obtain  a  court  order  for 
garnishment  of  non-federal  wages,  but 
the  DCIA  permits  agencies  to  collect 
debts  by  ordering  a  non-federal 
employer  to  deduct  amoimts  up  to  15% 
of  an  employee's  disposable  pay  (or  a 
greater  amount  to  which  the  employee 
consents).  Treasury  regulations  require 
agencies  to  adopt  regulations  for  the 
conduct  of  administrative  wage 
garnishment  hearings,  ^^  The 
Commission's  rules  essentially  track 
Treasury's  regulations.  A  debtor  will  be 
provided  30  days  notice  of  the 
Commission's  intent  to  collect  by 
garnishment,  and  will  be  provided  an 
opportunity  to  inspect  and  copy  records 
relating  to  the  debt,  an  opportumty  to 
enter  into  a  written  repayment 
agreement,  and  an  opportunity  for  a 
hearing  on  the  existence  or  amount  of 
the  debt.  U  the  debtor  does  not  request 
a  hearing,  a  wage  garnishment  order 
will  be  sent  to  the  debtor's  employer 
within  30  days  after  the  end  of  the  15- 
day  period  allowed  for  the  debtor's 
response.  If  the  debtor  requests  a 
hearing  within  15  days  of  mailing  of  the 
Commission's  initial  notice,  a  hearing 
will  be  provided,  and  a  decision  will  be 
rendered  within  60  days  after  the 
hearing.  If  the  Commission  determines 
after  the  hearing  to  proceed  with 
garnishment,  a  garnishment  order  will 
be  sent  to  the  debtor's  employer  within 
30  days  of  its  decision.  The 
Commission's  regulations  are  consistent 
with  the  DCIA  and  Treasury 
regulations. " 


>•  17  CFR  204.50  through  204.56. 

"31U.S.C.  3720A. 

"31  CFR  285.2. 

"31  CFR  285.2(c). 

20 17  CFR  204.60  through  204.65. 

"  31  U.S.C  3720D. 

"31  CFR  285.11(0(1). 

"  Under  Treasury's  garnishment  rules,  an 
employer  receiving  a  garnishment  order  must  return 
a  certification,  in  a  form  determined  by  Treasury, 
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E.  Miscellaneous 

The  Commission  is  adopting  technical 
amendments  to  its  regulations 
concerning  use  of  collection  services 
and  reporting  of  debts  to  consumer 
reporting  agencies.  These  changes  are 
principally  to  update  statutory  and 
regulatory  references,  and  to  conform  to 
the  DCIA  and  the  FCCS. 

n.  Section-by>Section  Analjrsis 

A.  Administrative  Offset 

The  following  summarizes  the 
contents  of  17  CFR  204,  Subpart  A,  as 
amended. 

1.  Section  204.1    Applicability  and 
Scope 

This  section  states  the  authority  for 
the  administrative  offset  regulations.  It 
is  amended  solely  to  update  statutory 
references  and  to  substitute  the 
Department  of  the  Treasury  for  the 
General  Accounting  Office  as  an  agency 
responsible  for  the  implementation  of 
the  FCCS. 

2.  Section  204.2    Definitions 

This  section  provides  definitions  of 
"administrative  offset"  and  "person."  It 
is  amended  solely  to  track  the  definition 
of  "administrative  offset"  in  the  Debt 
Collection  Act. 

3.  Section  204.3    General 

This  section  sets  forth  the  conditions 
for  administrative  offset.  The 
considerations  to  be  weighed  in 
deciding  whether  to  use  administrative 
offset  originally  tracked  requirements  in 
the  pre-I)CIA  version  of  the  FCCS, 
which  required  agencies  to  determine 
the  appropriateness  of  offset  on  a  case- 
by-case  basis.  Because  the  TOP  system 
contemplates  automatic  use  of  this  form 
of  offset,  these  conditions  are  removed. 
The  regulation  is  also  amended  to 
permit  refierral  of  debts  to  Treasury  for 
administrative  offset  through  TOP. 

4.  Section  204.4    Demand  for 
Payment — Notice 

The  FCCS  requires  agencies  to  adopt 
regulations  regarding  notice  to  the 
debtor.  The  pre-DClA  version  of  the 
FCCS  required  three  progressively 
stronger  letters  to  the  debtor  prior  to 
administrative  offset,  a  requirement  that 
has  been  dropped  in  the  current  FCCS 
as  too  restrictive.  This  requirement  is 
deleted  bom  the  Commission's 
regidations  as  well,  and  the  content  of 


that  addresses  matters  such  as  information  about 
the  debtor's  employment  status  and  disposable  pay 
available  for  withholding.  5  CFR  285.11(h).  In 
addition,  employers  are  forbidden  to  discharge, 
refuse  to  employ,  or  take  disciplinary  action  against 
a  debtor  due  to  the  issuance  of  a  withholding  order. 
5  CFR  28S.ll(m). 


notice  letters  is  conformed  to  the 
current  FCCS. 

5.  Section  204.5    Debtor's  Failure  to 
Respond 

This  provision  alerts  debtors  that 
offset  will  be  effected  if  no  timely 
response  is  made.  No  substantive 
changes  have  been  made. 

6.  Section  204.6    Agency  Review 

This  section  is  amended  to  make  clear 
that  no  attempts  to  reargue  or 
collaterally  attack  the  findings  that 
resulted  in  a  judicial  or  administrative 
order  establishing  a  debt  will  be 
considered.  With  respect  to  debts 
established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  limited  to 
consideration  of  the  issue  of  pajrment  or 
other  discharge  of  the  debt. 

7.  Section  204.7    Hearing 

This  section  describes  the 
circumstances  under  which  an  oral 
hearing  may  be  required.  No  substantive 
change  has  been  made. 

8.  Section  204.8    Written  Agreement  for 
Repayment 

This  section  states  that  a  debtor  will 
be  provided  an  opportunity  to  enter  into 
a  written  repayment  agreement.  No 
substantive  change  has  been  made. 

9.  Section  204.9    Administrative  Offset 
Procedures 

This  section  provides  the  basic 
procedures  for  effecting  adnunistrative 
offset  after  the  debtor's  due  process 
rights  have  been  exhausted.  The  rule 
continues  to  permit  the  Commission  to 
engage  in  non-centralized  offset  with 
other  federal  agencies.  Section  204.9(b), 
regarding  travel  advances,  reflects  a 
separate  provision  of  law  under  which 
the  Commission  may  offset  such 
advances  against  other  amounts  due  an 
employee.  The  rule  is  amended  to 
permit  the  Commission  to  request  that 
FMS  collect  the  debt  through  TOP. 

10.  Section  204.10    Civil  and  Foreign 
Service  Retirement  Ftmd 

Prior  to  the  DCIA,  federal  retirement 
payments  were  subject  to  separate  offset 
rules.  Such  payments  are  now  subject  to 
the  general  rules  for  administrative 
offset,  and  thus  there  is  no  longer  a  need 
to  address  these  payments  separately. 
The  entire  section  has  been  deleted. 

1 1 .  Section  204. 1 1    Jeopardy  Procedure 

In  some  cases,  there  may  be 
insufficient  time  to  effect  offset  through 
TOP  before  a  payment  has  been  made  to 
the  debtor.  In  such  cases,  the  FCCS 
permits  a  creditor  agency  to  seek  offset 


directiy  firom  the  agency  that  is  about  to 
make  the  payment,  and  to  omit  the 
notice  and  opportunity  for  review 
otherwise  required  prior  to  offset.  After 
offset  is  effected,  the  agency  must 
provide  notice  and  an  opportunity  for 
review,  and  must  refund  amounts  found 
not  to  be  owing  to  the  government. 
Under  the  revised  FCCS.  this  jeopardy 
provision  applies  only  when  an  agency 
is  conducting  non-centralized  offset 
under  31  CFR  901.3(c).  The  section  is 
amended  to  indicate  that  it  applies  only 
to  non-centralized  offset. 

B.  Salary  Offset 

The  following  siunmarizes  the 
contents  of  17  CFR  204,  Subpart  B,  as 
amended. 

1.  Section  204.30    Purpose  and  Scope 

This  purpose  section  describes  federal 
salary  offset  generally,  and  indicates 
that  it  applies  both  to  the  Commission's 
own  employees  and  to  employees  of 
other  agencies. 

2.  Section  204.31    Excluded  Debts  or 
Claims 

This  section  exempts  certain  types  of 
debts  from  salary  offset.  The  DCIA 
amended  the  Social  Security  Act  to 
permit  the  Cx)mmissioner  of  Social 
Security  to  collect  delinquent  claims  by 
salary  offset;  OPM  has  conformed  its 
regulations  by  deleting  the  exemption 
for  debts  arising  under  the  Social 
Security  Act.  The  effect  of  the  changes 
it  that  the  Social  Security 
Administration  can  now  offset  debts 
owed  by  Commission  employees,  either 
through  TOP  or  by  submitting  a  request 
directiy  to  the  Commission.  The  rule  is 
amended  to  delete  reference  to  the  prior 
Social  Security  exemption. 

3.  Section  204.32    Definitions 

This  section  contains  definitions 
applicable  to  this  subpart.  No 
substantive  changes  have  been  made. 

4.  Section  204.33    Pre-Offset  Notice 

This  section  describes  the  rights  of  the 
debtor  that  must  be  included  in  the  pre- 
offset  notice.  The  DCIA  amended  the 
salary  offset  statute  to  permit  agencies  to 
omit  notice  when  correcting  a  minor 
error  within  four  pay  periods  of  the 
error,  or  when  collecting  amotmts  of  $50 
or  less.  OPM  also  amended  its 
regulations  to  make  clear  that  the 
amount  of  a  salary  offset  may  be 
expressed  in  the  pre-offset  notice  to  the 
debtor  as  a  percentage  of  pay,  not  to 
exceed  15%,  and  to  remove  the 
requirement  that  agencies  include  in 
their  notices  information  about  the 
commencement  date  and  duration  of 
deductions.  The  amendments  to  the 
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Commission's  rules  adopt  the  language 
of  the  OPM  amendments. 

5.  Section  204.34    Employee  Response 

This  section  provides  gmdance  on 
employee  responses  to  pre-offset 
notices.  Employees  must  be  given  15 
days  to  request  a  hearing,  and  a  timely 
request  stays  offset  imtil  after  the 
hearing.  The  employee  must  be  given  an 
opportunity  to  enter  into  a  written 
repayment  agreement.  No  amendments 
to  this  section  have  been  made. 

6.  Section  204.35    Petition  for  Pre- 
Offset  Hearing 

this  section  provides  that  an 
employee's  request  for  pre-offset  review 
must  state  with  reasonable  specificity 
the  basis  for  the  employee's  belief  that 
the  Commission's  determination  on  the 
debt  is  in  error,  and  must  identify  facts, 
evidence  and  witnesses.  This  section  is 
amended  solely  to  clarify  that  no 
attempts  to  reargue  or  collaterally  attack 
the  findings  that  resulted  in  a  judicial  or 
administrative  order  establishing  a  debt 
will  be  considered.  With  respect  to 
debts  established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  limited  to 
consideration  of  the  issue  of  payment  or 
other  discharge  of  the  debt. 

7.  Section  204.36    Granting  of  a  Pre- 
offset  Hearing  j 

This  section  provides  that  the 
Commission  will  arrange  for  an 
independent  hearing  official  (who  may 
be  an  Administrative  Law  Judge)  to 
conduct  pre-offset  hearings.  No 
substantive  amendments  have  been 
made. 

8.  Section  204.37    Extensions  of  time 

This  section  provides  the  hearing 
official  with  discretion  to  control  the 
time  limits  set  in  the  Commission's 
salary  offset  regulations,  except  for  the 
30-day  initial  notice  and  60-day  final 
decision  periods  that  are  established  by 
law.  No  amendments  have  been  made. 

9.  Section  204.38    Pre-offset  Hearing 

This  section  permits  the  hearing 
official  to  determine  the  form  and 
content  of  hearings,  consistent  with  the 
FCCS.  No  substantive  amendments  have 
been  made. 

10.  Section  204.39    Written  Decision 

This  section  provides  that  the  hearing 
official  must  issue  a  written  opinion 
within  60  days  of  he  filing  of  a  petition 
for  a  pre-offset  hearing.  No  amendments 
have  been  made. 

11.  Section  204.40    Deductions 

This  section  provides  guidance  on 
when  deductions  may  begin,  the  source 


of  deductions,  and  the  duration  of 
deductions.  It  also  provides  that  any 
interest,  penalties  or  administrative 
costs  of  collection  will  be  imposed 
according  to  provisions  of  the  FCCS.  No 
substantive  amendments  have  been 
made. 

12.  Section  204.41     Non-waiver  of 
Rights. 

The  section  provides  that  involuntary 
collection  by  offset  does  not  constitute 
a  waiver  of  an  employee's  rights  under 
the  offset  law  or  any  other  applicable 
law.  No  amendment  has  been  made. 

13.  Section  204.42     Refunds 

This  section  provides  that  the 
Commission  will  promptly  refund 
amounts  if  a  debt  is  waived  or  foimd  not 
to  be  owing,  but  that  such  refunds  will 
not  bear  interest  unless  required  by  law. 
No  amendments  have  been  made. 

14.  Section  204.43    Coordinating  Offset 
with  Another  Federal  Agency 

This  section  provides  guidance  on 
requesting  offset  by  another  federal 
employer.  The  £)CIA  contemplates  that 
agencies  will  normally  process  requests 
for  salary  offset  through  TOP,  and  OPM 
has  amended  its  regulations  to  require 
that  preference  be  given  to  centralized 
offset  through  TOP.  However,  there  may 
be  circimistances  in  which  direct 
coordination  with  another  agency  may 
be  preferable,  and  this  method  of 
conducting  offset  has  been  retained. 
This  section  is  amended  to  make  clear 
that  centralized  offset  under  the  OPM 
regulations  is  to  be  attempted  whenever 
possible;  no  other  substantive  changes 
have  been  made. 

15.  Section  204.44    Interest,  Penalties, 
and  Administrative  Costs 

This  section  provides  that  interest, 
penalties  and  administrative  costs  of 
collection  are  to  be  assessed  in 
accordance  with  the  FCCS.  No 
substantive  amendments  have  been 
made. 

C.  Tax  Refund  Offset. 

The  following  summarizes  the 
contents  of  CFR  part  204,  Subpart  C,  as 
amended. 

1.  Section  204.50    Piu^jose 

This  purpose  section  is  amended  to 
reflect  the  requirement  that  tax  refunds 
be  sought  through  Treasury  and  not 
directly  through  the  IRS.  References  to 
pre-DCIA  provisions  are  deleted. 

2.  Section  204.51     Past-due  Legally 
Enforceable  Debt 

This  section  stated  the  preconditions 
for  referral  to  IRS  under  prior  law. 


Because  tax  refund  offset  will  be 
processed  through  the  TOP  system, 
these  provisions  are  no  longer  needed. 
The  section  is  deleted  in  its  entirety. 

3.  Section  204.52    Notification  of  Intent 
to  Collect 

This  section  describes  the  content  of 
the  Commission's  notice  to  the  debtor. 
This  section  is  amended  to  make  clear 
that  no  attempts  to  reargue  or 
collaterally  attack  the  findings  that 
resulted  in  a  judicial  or  administrative 
order  establishing  a  debt  will  be 
considered.  With  respect  to  debts 
established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  limited  to 
consideration  of  the  issue  of  payment  or 
other  discharge  of  the  debt. 

4.  Section  204.53    Reasonable  Attempt 
to  Notify 

This  section  reflects  prior  IRS 
regulations  that  required  agencies  to 
rely  solely  upon  addresses  obtained 
from  the  IRS  when  sending  pre-offset 
notices.  Treasury  has  determined  that 
agencies  may  in  fact  have  better 
addresses  in  their  debt  files,  and  thus 
has  not  make  this  a  requirement  in  its 
regulations.  This  section  is  deleted  in  its 
entirety. 

5.  Section  204.54    Commission  Action 
as  a  Result  of  Consideration  of  Evidence 
Submitted  in  Response  to  the  Notice  of 
Intent 

Before  a  tax  refund  offset  can  be 
effected,  agencies  are  required  to 
consider  evidence  submitted  by  the 
debtor,  and  to  determine  that  the  debt 
is  in  fact  past  due  and  legally 
enforceable.  Prior  IRS  regulations 
required  that  debtors  be  provided  with 
the  opportimity  to  dispute  a  debt  before 
the  debt  was  referred  to  IRS  for  tax 
refund  offset.  Agencies  are  now  to  refer 
all  delinquent  debt  to  Treasury  for 
processing  through  TOP.  This  regulation 
is  amended  to  reflect  the  changes  in 
processing  of  requests  for  tax  refund 
offset. 

6.  Section  204.55    Change  in 
Notification  to  Internet  Revenue  Service 

In  some  cases,  the  amount  referred  for 
tax  refund  offset  may  be  subject  to 
change  (for  example,  as  a  result  of 
payments  by  the  debtor  or  clerical  errors 
by  an  agency).  This  section  governs  the 
Commission's  requests  for  changes  in 
the  amount  referred  for  tax  refund 
offset.  Treasury's  regulations  permit 
upward  adjustments,  so  long  as  the 
debtor  is  provided  additional  notice  and 
opportunity  to  be  heard  as  to  the 
amount  of  the  increase.  The  Section  has 
been  amended  to  remove  references  to 
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the  IRS  and  to  conform  to  Treasury 
regulations. 

7.  Section  204.56    Administrative 
Charges 

The  DCIA  requires  Treasury  to  specify' 
in  government-wide  regulations  that 
agencies  are  to  pay  a  fee  to  reimburse 
Treasury  for  conducting  tax  refund 
offset.  Treasury's  tax  refund  offset  fee 
provision  allows  agencies,  to  the  extent 
permitted  by  law,  to  add  this  fee  to  the 
amoimt  of  the  debt.  This  section  is 
amended  to  conform  to  Treasury's 
regulation. 

D.  Administrative  Wage  Garnishment. 

The  following  summarizes  the 
contents  of  17  CFR  part  204.  Subpart  D. 

1.  Section  204.60    Purpose. 

This  purpose  section  states  that  the 
Commission  may  use  administrative 
wage  garnishment  to  collect  debts.  The 
provisions  tracks  the  language  of  the 
corresponding  purpose  section  in 
Treasury's  regulations. 

2.  Section  204.61     Scope. 

This  scope  section  makes  clear  that 
administrative  wage  garnishment  may 
be  conducted  in  conjimction  with  other 
methods  of  collection,  including  other 
forms  of  offset.  The  section  excludes 
collection  from  the  salaries  of  federal 
employees  governed  by  the  federal 
salary  offset  statute. 

3.  Section  204.62    Definitions 

Key  definitions  of  "disposable  pay," 
"employer,"  "garnishment,"  and 
"withholding  order"  are  taken  verbatim 
from  the  Treasury  regulations.  A 
definition  of  "debt  or  delinquent  nontax 
debt"  has  been  added. 

4.  Section  204.63    Notice 

This  section  requires  notice  to  the 
debtor  at  least  30  days  prior  to  the 
initiation  of  garnishment,  and  specifies 
the  contents  of  the  notice  and  the  rights 
to  be  provided  the  debtor.  This  section 
provides  that  no  attempts  to  reargue  or 
collaterally  attack  the  findings  that 
resulted  in  a  judicial  or  administrative 
order  establishing  a  debt  will  be 
considered.  With  respect  to  debts 
established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  limited  to 
consideration  of  the  issue  of  payment  or 
other  discharge  of  the  debt. 

5.  Section  204.64    Hearing 

This  section  describes  the  form  and 
content  of  the  hearing  that  may  be 
sought  by  a  debtor  to  contest 
administrative  wage  garnishment.  A 
hearing  must  be  sought  within  15  days 


of  the  Commission's  notice  to  the 
debtor.  A  hearing  may  be  presided  over 
by  the  Commission  or  by  a  hearing 
official  such  as  an  administrative  law 
judge.  It  is  anticipated  that  should  any 
hearings  be  sought,  they  would 
routinely  be  assigned  to  an 
administrative  law  judge.  A  decision 
must  be  rendered  within  60  days  after 
the  request  for  a  hearing.  These 
provisions  are  derived  from  the 
corresponding  hearing  provisions  in 
Treasury's  regulations. 

6.  Section  204.65    Wage  Garnishment 
Order 

This  section  describes  the  procedures 
for  issuing  a  wage  garnishment  order.  If 
the  debtor  does  not  respond  within  15 
days  of  the  Commission's  initial  notice, 
the  Commission  may  send  a 
garnishment  order  to  the  debtor's 
employer.  The  order  must  be  sent 
within  30  days  after  the  end  of  the  15- 
day  period  allowed  for  the  debtor's 
response.  Alternatively,  if  the  debtor 
requests  a  hearing,  the  garnishment 
order  must  be  sent  to  the  debtor's 
employer  within  30  days  of  the  final 
decision  to  proceed  with  garnishment. 
These  provisions,  as  well  as  the 
provisions  regarding  the  form  of  the 
withholding  order,  the  guidance  on  the 
amounts  to  be  withheld,  exclusions, 
financial  hardship,  ending  garnishment, 
and  refunds  are  derived  from  the 
corresponding  provisions  in  Treasury's 
regulations. 

E.  Miscellaneous:  Credit  Bureau 
Reporting,  Collection  Services 

The  following  sununarizes  the 
contents  of  17  CFR  part  204,  Subpart  E, 
as  amended. 

1.  Section  204.75    Collection  Services 

This  section  states  generally  that  the 
Conunission  may  enter  into  collection 
contracts,  provided  that  authority  to 
resolve  disputes  about  debts  or  to  end 
collection  rests  with  the  Commission, 
and  that  any  contractor  will  be  subject 
to  the  Privacy  Act  of  1974  and  other 
debt  collection  statutes.  No  substantive 
amendments  have  been  made. 

2.  Section  204.76    Use  of  Credit  Bureau 
or  Consumer  Reporting  Agencies 

This  section  provides  that  the 
Commission  may  refer  debts  to 
consumer  reporting  agencies.  No 
substantive  amendments  have  been 
made. 

3.  Section  204.77    Referrals  to 
Collection  Agencies. 

This  section  provides  that  the 
Commission  may  employ  collection 
agencies.  The  section  is  revised  to  clear 


that  contractors  must  provide  any  data 
requested  by  the  Commission  in 
coimection  with  a  referral  to  Justice. 
The  section  has  also  been  revised  to 
delete  a  provision  stating  that  the 
Commission  would  not  use  collection 
agencies  to  collect  a  debt  from  current 
or  retired  employees  when  salary  or 
annuity  offset  was  available.  Annuity 
offset  is  no  longer  a  distinct  form  of 
offset,  and  requests  for  salary  offset  are 
to  be  processed  through  Treasury, 
which  is  authorized  to  employ 
collection  agencies  to  act  on  the 
Commission's  behalf. 

m.  Related  Matters 

A.  Administrative  Procedure  Act 

No  notice  of  proposed  rulemaking  is 
required  under  the  Administrative 
Procedure  Act  (APA)  because  these 
rules  relate  solely  to  agency  procedure 
and  practice.  ^* 

B.  Regulatory  Flexibility  Act 

A  regulatorv  flexibility  analysis  under 
the  Regulatory  Flexibility  Act  (RFA)  2*  is 
required  only  when  an  agency  must 
publish  a  general  notice  of  proposed 
rulemeiking.  As  already  noted,  the 
APA's  notice  and  comment  procedures 
are  not  required  for  these  amendments. 
Thus,  the  RFA  does  not  require  a 
regulatory  flexibility  analysis.  '** 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  to  collections  of  information 
during  the  conduct  of  administrative 
actions  by  an  agency  against  specific 
individuals  or  entities.  Commissions 
debt  collection  actions  are  taken  only 
against  specifically  identified 
individuals  or  entities.  Thus,  Office  of 
Management  and  Budget  review  is  not 
required. 

D.  Cost-Benefit  Analysis 

The  Commission's  amendments  to  its 
debt  collection  rules  merely  conform 
those  rules  in  accordance  with  the 
requirements  of  the  DCIA  and  related 
federal  regulations  including  rules 
adopted  by  the  Department  of  the 
Treasury  and  the  Department  of  Justice. 
Upon  adoption  of  the  DCIA.  Congress 
determined  that  the  adopted  changes 
would  maximize  collection  of 
delinquent  debts  while  minimizing  the 
costs  of  debt  collections.  ^^ 

Any  costs  that  might  be  incurred  are 
attributable  to  changes  in  the  statutory 
provisions.  Because  the  Commission 


"5U.S.C553(bM3KA). 
»  5  U.S.C.  603. 
"Sl'.S.C  601-12. 

''Debt  Collection  Improvements.  Pub.  L  No. 
104-134.  §31001(b|.  110  SUI.  1321  11996). 
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already  has  in  place  niles  for 
administrative  offset  of  debts  owed,  the 
principal  costs  of  the  rule  will  be  in 
connection  with  administrative  wage 
garnishment  rules  and  will  mainly  be 
imposed  on  employers.  ^^  An  employer 
served  with  a  withholding  order  will  be 
required  to  complete  and  return  a 
certification  form  to  the  agency.  ^^ 

The  Commission  reviewed  civil  and 
administrative  judgments  in 
enforcement  actions  in  which  a 
monetary  sanction  was  ordered  in 
calendar  year  2000,  to  approximate  the 
number  of  employers  that  might  receive 
garnishment  orders  in  a  given  year.  ^°  In 
2000,  the  Commission  obtained  orders 
for  707  monetary  sanctions,  including 
disgorgement,  penalties  assessed  under 
the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990, 
and/or  insider  trading  penalties. 
Currently,  146  individuals  owing 
monetary  sanctions  have  yet  to  pay 
either  all  or  some  portion  of  the 
amounts  imposed  upon  them.  Thus,  if 
each  unpaid  sanction  pertained  to  an 
employee  of  a  different  employer,  no' 
more  than  146  employers  could 
potentially  receive  garnishment  orders. 

In  its  analysis  of  the  DCIA's 
administrative  wage  garnishment 
program  for  the  entire  federal 
government,  the  Department  of  the 
Treasury  determined  that  even  if  an 
employer  were  served  withholding 
^orders  on  several  employees  over  the 
course  of  a  year,  the  cost  imposed  on  the 
employer  to  comply  with  the  orders 
would  not  have  A  significant  impact  on 
that  entity.  ^^  In  adopting  government- 
wide  regulations,  Treasiiry  also  stated 
that  although  a  substantial  number  of 
employees  from  small  entities  will  be 
subject  to  the  garnishment 
regulations,  '^  its  rules  "will  not  have  a 
significant  economic  impact  on  these 
entities."  ^^  Based  on  the  Department  of 
Treasury's  analysis,  we  do  not 
anticipate  that  the  Commission's 
regulations  will  result  in  significant 
costs  to  employers.  The  benefit 
provided  by  administrative  wage 
garnishment  will  be  enhanced  recovery 


'"  Administrative  offset  applies  when  collecting 
debt  owned  both  by  entities  and  individuals. 
Administrative  wage  garnishment  applies  only 
when  collecting  debts  from  individuals. 

"31  CFR  285.11(h). 

^°  We  choose  calendar  year  2000  as  the 
appropriate  base  year  because  these  amendments 
require  a  minimum  of  180  days  non-payment  before 
the  case  can  be  transferred  to  the  TOP  program. 
Therefore,  monetary  sanctions  imposed  in 
December  2000  would  only  have  become  eligible 
for  the  program  in  )une  2001. 

^>  63  FR  25136.  25 139  (May  6.  1998). 

"Id. 

"Id. 


of  delinquent  debts  owned  to  the 
government. 

List  of  Subiects  in  17  CFR  Part  204 

Claims,  Debt  collection,  Govenunent 
employees.  Wages. 

Text  of  Amendments 

For  the  reasons  stated  in  the 
preamble,  part  204  of  title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  204— RUL£S  RELAT1MG  TO 
DEBT  COLLECTION 

Subpart  A— Admlnistrattva  Offset 

1.  The  authority  citation  for  Subpart 
A  is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  3716.  31  CFR  901.3. 

2.  Section  204.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  204.1    Applicabiltty  and  scope. 

***** 

(b)  The  provisions  of  this  subpart 
apply  to  the  collection  of  debts  owed  to 
the  United  States  arising  from 
transactions  with  the  Securities  and 
Exchange  Commission  (Commission). 
These  regulations  are  consistent  with 
the  Debt  Collection  Act  and  the  Federal 
Claims  Collection  Standards  on 
administrative  offset  issued  jointly  by 
the  Department  of  Justice  and  the 
Department  of  the  Treasury  (31  CFR 
901.3). 

§204^    [Amended] 

3.  Section  204.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

(a)  Administrative  offset  as  defined  in 
31  U.S.C.  3701(a)(1)  means  withholding 
funds  payable  by  the  United  States 
(including  fimds  payable  by  the  United 
States  on  behalf  of  a  State  government) 
to,  or  held  by  the  United  States  for,  a 
person  to  satisfy  a  claim. 
***** 

4.  Section  204.3  is  amended  by: 

a.  Removing  paragraph  (a); 

b.  Redesignating  paragraphs  (b) 
through  (f)  as  paragraphs  (a)  through  (e); 
and 

c.  Revising  newly  redesignated 
paragraphs  (b),  (c),  and  (e)  to  read  as 
follows: 

§204.3    General. 

***** 

(b)  The  Chairperson  (or  designee)  may 
notify  the  Department  of  the  Treasury  of 
delinquent  debts  for  purposes  of 
administrative  offset,  and  may  request 
another  agency  which  holds  funds 
payable  to  a  Commission  debtor  to  offset 
that  debt  against  the  funds  held;  the 


Commission  will  provide  certification 
that: 

(1)  The  debt  is  past  due  and  legally 
enforceable;  and 

(2)  The  person  has  been  afforded  the 
necessary  due  process  rights. 

(c)  No  collection  by  administrative 
offset  shall  be  made  on  any  debt  that  has 
been  outstanding  for  more  than  10  years 
unless  facts  material  to  the ' 
Government's  right  to  collect  the  debt 
were  not  known,  and  reasonably  could 
not  have  been  known,  by  the  official  or 
officials  responsible  for  discovering  the 
debt.  This  limitation  does  not  apply  to 
debts  reduced  to  judgment. 
***** 

(e)  The  procedures  for  administrative 
offset  in  this  subpart  do  not  apply  to  the 
offset  of  Federal  salaries  imder  5  U.S.C. 
5514  or  Federal  tax  refunds  imder  31 
U.S.C.  3720A  and  31  CFR  285.2. 

5.  Section  204.4  is  amended  by: 

a.  Removing  paragraphs  (a)  and  (b); 

b.  Redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (a)  and  (b);  and 

c.  Revising  newly  redesignated 
paragraph  (a)  to  read  as  follows: 

§  204.4    Demand  for  payment— notice. 

(a)  Before  offset  is  made,  a  written 
notice  will  be  sent  to  the  debtor.  This 
notice  will  include: 

(1)  The  type  and  amount  of  the  debt; 

(2)  The  date  when  payment  is  due 
(not  less  than  thirty  days  from  the  date 
of  mailing  or  hand  delivery  of  the 
notice); 

(3)  "The  agency's  intention  to  collect 
the  debt  by  administrative  offset, 
including  asking  the  assistance  of  other 
Federal  agencies  to  help  in  the  offset 
whenever  possible,  if  the  debtor  has  not 
made  payment  by  the  payment  due  date 
or  has  not  made  an  arrangement  for 
payment  by  the  payment  due  date; 

(4)  The  right  of  the  debtor  to  inspect 
and  copy  the  Commission's  records 
related  to  the  claim; 

(5)  The  right  of  the  debtor  to  request 
a  review  of  the  determination  of 
indebtedness  and,  in  the  circumstances 
described  in  §  204.7,  to  request  an  oral 
hearing  from  the  Commission's 
designee;  and 

(6)  The  right  of  the  debtor  to  enter 
into  a  written  agreement  with  the 
agency  to  repay  the  debt  in  some  other 
way. 

*        *        •        •        • 

6.  The  introductory  text  of  §  204.5  is 
revised  to  read  as  follows: 

S  204.5    DeMor's  failure  to  respond. 

If  the  debtor  fails  to  respond  to  the 
notice  described  in  §  204.4(a)  by  the 
proposed  effective  date  specified  in  the 
notice,  the  Commission  may  take  further 
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action  under  this  section  or  under  the 
Federal  Claims  Collection  Standards  (31 
CFR  901.3).  The  commission  may 
collect  by  administrative  offset  if  the 
debtor: 
***** 

7.  Section  204.6  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§204.6    Agency  reviews. 

(a)  To  the  extent  that  a  debt  owed  has 
not  been  established  by  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  concerning  the 
existence  or  amount  of  the  debt  or  the 
terms  of  repayment.  With  respect  to 
debts  established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  concerning  the 
payment  or  other  discharge  of  the  debt. 
A  request  to  review  a  disputed  debt 
must  be  submitted  to  the  Commission 
official  who  provided  notification 
within  30  calendeir  days  of  the  receipt 
of  the  written  notice  described  in 
§  204.4(c). 
•        •        *        *        • 

(d)  During  the  review  period,  interest, 
penalties,  and  administrative  costs  will 
continue  to  accrue. 

8.  Section  204.7  is  amended  by 
revising  the  word  "creditability"  to  read 
"credibility"  in  paragraph  (a)(l)(iii). 

9.  Section  204.8  is  amended  by 
revising  the  first  and  last  sentences  of 
the  section  to  read  as  follows: 

§  204.8    Written  agreement  for  repayment 

If  the  debtor  requests  a  repayment 
agreement  in  place  of  offset,  the 
Commission  has  discretion  to  determine 
whether  to  accept  a  repayment 
agreement  in  place  of  offset.  *  *  * 
Notwithstanding  the  provisions  of  this 
section,  any  reduction  or  compromise  of 
a  claim  will  be  governed  by  the  Debt 
Collection  Act,  31  U.S.C.  3711-3720E, 
and  the  Federal  Claims  Collection 
Standards,  31  CFR  900.1-904.4. 

10.  Section  204.9  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  204.9    Administrative  offset  procedures. 

***** 

(c)  Requests  for  offset  to  the 
Department  of  the  Treasury  or  other 
Federal  agencies.  The  Chairperson  (or 
his  or  her  designee)  may  notify  the 
Department  of  the  Treasury  of 
delinquent  debts  for  purposes  of 
administrative  offset,  and  may  request 
that  a  debt  owed  to  the  Commission  be 
administratively  offset  against  funds 
due  and  payable  to  a  debtor  by  another 
Federal  agency.  In  requesting 
administrative  offset,  the  Commission, 


as  creditor,  will  certify  in  writing  to  the 
Federal  agency  holding  funds  of  the 
debtor  that: 

(1)  The  debtor  owes  the  past  due  and 
legally  enforceable  debt;  and 

(2)  The  debtor  has  been  afforded  the 
necessary  due  process  rights. 

(d)  Requests  for  offset  from  other 
Federal  agencies.  Any  Federal  agency 
may  request  that  funds  due  and  payable 
to  its  debtor  by  the  Commission  be 
administratively  offset  in  order  to 
collect  a  debt  owed  to  such  Federal 
agency  by  the  debtor.  The  Commission 
shall  initiate  the  requested  offset  only 
upon: 

(1)  Receipt  of  written  certification 
from  the  crecitor  agency  that: 

(i)  The  debtor  owes  the  past  due  and 
legally  enforceable  debt;  and 

(ii)  The  debtor  has  been  afforded  the 
necessary  due  process  rights. 

(2)  A  determination  by  the 
Commission  that  collection  by  offset 
against  funds  payable  by  the 
Commission  would  be  in  the  best 
interest  of  the  United  States  as 
determined  by  the  facts  and 
circimistances  of  the  particular  case, 
and  that  such  offset  would  not 
otherwise  be  contrary  to  law. 

11.  Section  204.10  is  removed  and 
reserved. 

§204.10    [Removed] 

12.  Section  204.11  is  amended  by 
revising  the  reference  "§  204.4(c)"  in  the 
first  sentence  to  read  "§  204.4(a)".  and 
by  adding  a  sentence  to  the  end  of  the 
section  to  read  as  follows: 

§  204.1 1    Jeopardy  procedure. 

*  *  *  This  section  applies  only  to 
administrative  offset  pursuant  to  31  CFR 
901.3(c),  and  does  not  apply  when  debts 
are  referred  to  the  Department  of  the 
Treasury  for  mandatory  centralized 
administrative  offset  under  31  CFR 
901.3(b)(1). 

Subpart  B— Salary  Offaet 

13.  The  authority  citation  for  Subpart 
B  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5514.  5  CFR  550.1104. 

14.  Section  204.31(a)  is  amended  by 
removing  the  words  "the  Social  Securify 
Act  (42  U.S.C.  301)". 

§204.32    [Amended] 

15.  Section  204.32  is  amended  by 
revising  the  phrase  "General 
Accounting  Office  at  4  CFR  part  101"  in 

the  definition  of  FCCS  to  read         

"Department  of  the  Treasury  at  31  CFR 
parts  900-904". 

16.  Section  204.33  is  amended  by 
revising  the  introductory  text  and 


paragraph  (c)  and,  in  the  second 
sentence  of  paragraph  (f).  by  revising  the 
reference  "4  CFR  102.2(e)"  to  read  "31 
CFR  901.3(b)".  The  revisions  read  as 
follows: 

§204.33    Preoffset  notice. 

A  program  official  must  provide  an 
employee  with  written  notice  at  least  30 
calendar  days  prior  to  offseting  his/her 
salary.  A  program  official  need  not 
notify  an  employee  of:  any  adjustment 
to  pay  arising  out  of  an  employee's 
election  of  coverage  or  a  change  in 
coverage  under  a  Federal  benefits 
program  requiring  periodic  deductions 
bom  pay,  it  the  amount  to  be  recovered 
was  acciunulated  over  four  pay  periods 
or  less:  a  routine  intra-agency 
adjustment  of  pay  that  is  made  to 
correct  an  overpayment  of  pay 
attributable  to  clerical  or  administrative 
errors  or  delays  in  processing  pay 
documents,  if  the  overpayment  occurred 
within  the  four  pay  periods  preceding 
the  adjustment  and,  at  the  time  of  such 
adjustment,  or  as  soon  thereafter  as 
practical,  the  individual  is  provided 
written  notice  of  the  nature  and  the 
amount  of  the  adjustment  and  point  of 
contact  for  contesting  such  adjustment; 
or  any  adjustment  to  collect  a  debt 
amounting  to  $50  or  less,  if,  at  the  time 
of  such  adjustment,  or  as  soon  thereafter 
as  practical,  the  individual  is  provided 
written  notice  of  the  nature  and  the 
amount  of  the  adjustment  and  a  point  of 
contact  for  contesting  such  adjustment. 
When  required,  the  written  notice  must 
include  the  following: 
***** 

(c)  The  frequency  and  amount  of  the 
intended  deductions  (stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay. 
not  to  exceed  15  percent  of  disposable 
pay)  and  the  intention  to  continue  the 
deductions  until  the  debt  is  paid  in  full 
or  otherwise  resolved; 
***** 

17.  Section  204.35,  paragraph  (a)  is 
amended  by  adding  two  sentences  to  the 
end  to  read  as  follows: 

§204.35    Petition  for  pre-offset  iMaring. 

(a)  *   *   *  To  the  extent  that  a  debt  has 
not  been  established  by  judicial  or 
administrative  order,  a  debtor  may 
request  a  pre-offset  hearing  concerning 
the  existence  or  amount  of  the  debt  or 
the  terms  of  repayment.  With  resjject  to 
debts  established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  pre-offset  hearing  concerning 
the  payment  or  other  discharge  of  the 
debt. 

§204.36    [Amended] 

18.  Section  204.36,  paragraph  (b), 
second  sentence,  is  amended  by  revising 
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the  reference  "4  CFR  102.3(c)"  to  read 
"31  CFR  901.3(e)"'. 

§204.38    [Amended] 

19.  Section  204.38,  paragraph  (a),  first 
sentence,  is  amended  by  revising  the 
reference  "4  CFR  102.3(c)"  to  read  "31 
CFR  901.3(e)". 

§204.40    [Amended] 

20.  Section  204.40  is  amended  by: 

a.  Revising  the  reference  "4  CFR  part 
101"  in  the  introductory  text  of 
paragraph  (b)  to  read  "the  FCCS"; 

b.  Revising  the  reference  "4  CFR 
102.13"  in  paragraph  (b)(2)  to  read  "the 
FCCS";  and 

c.  Revising  the  reference  "4  CFR 
102.13"  in  paragraph  (e)  to  read  "31 
CFR  901.9". 

21.  Section  204.43  is  amended  by 
revising  the  reference  "4  CFR  part  101" 
in  paragraph  (a)(6)  to  read  "the  FCCS", 
and  by  revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§204.43    Coordinating  offset  wHh  another 
taderal  agency. 

(a)  Responsibility  of  the  Commission 
as  the  Creditor  Agency.  When  possible, 
salary  offset  through  the  centralized 
administrative  offset  procedures  in  5 
CFR  550.1108  shall  be  attempted  before 
applying  the  procediu^s  in  this  section. 
If  centralized  administrative  offset  is  not 
possible,  the  Commission  shall  request 
recovery  from  the  current  paying 
agency.  Upon  completion  of  the 
procedures  established  in  these 
regulations  and  pursuant  to  5  U.S.C. 
5514,  5  CFR  550.1109  the  Conunission 
must: 


§204.44    [Amended] 

22.  Section  204.44  is  amended  by 
revising  the  reference  '4  CFR  102.13"  to 
read  "31  CFR  901.9".  | 

Subpart  C— Tax  Refund  Offset 

23.  The  authority  citation  for  Subpart 
C  is  revised  to  read  as  follows: 

Authority:  31  U.S.C.  3720A.  31  CFR 

285.2(c). 

24.  Section  204.50  is  revised  to  read 
as  follows: 

§204.50    Purpose. 

This  subpart  establishes  procedures 
for  the  Commission's  referral  of  past- 
due  legally  enforceable  debts  to  the 
Department  of  the  Treasury's  Financial 
Management  Service  (FMS)  for  offset 
against  the  incc^ne  tax  refunds  of  the 
debtor. 

25.  Section  204.51  is  removed  and 
reserved. 


§204.51    [Reserved] 

26.  Section  204.52  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Removing  "IRS"  in  the 
introductory  text  of  paragraph  (b); 

c.  Revising  the  phrase  "the  IRS  to 
reduce"  to  read  "a  reduction  of  in 
paragraph  (b)(2);  and 

d.  Adding  paragraph  (c)  to  read  as 
follows: 

§  204.52    Notification  of  intent  to  collect 

(a)  Notification  before  tax  refund 
offset.  Reduction  of  an  income  tax 
refund  will  be  made  only  after  the 
Commission  makes  a  determination  that 
an  amount  is  owed  and  past-due  and 
gives  or  makes  a  reasonable  attempt  to 
give  the  debtor  60  days  written  notice  of 
the  intent  to  collect  by  tax  refund  offset. 
•        •        *        *        • 

(C)  To  the  extent  that  a  debt  owed  has 
not  been  established  by  judicial  or 
administrative  order,  a  debtor  may 
dispute  the  existence  or  amount  of  the 
debt  or  the  terms  of  repayment.  With 
respect  to  debts  established  by  a  judicial 
or  administrative  order.  Commission 
review  will  be  limited  to  issues 
concerning  the  payment  or  other 
discharge  of  the  debt. 

27.  Section  24.53  is  removed  and 
reserved. 

§204.53    [ftemoved  and  reserved] 

28.  Section  204.54  is  amended  by: 

a.  Revising  the  phrase  "any  notice  to 
the  IRS"  "tax  rehmd  offset"  in  the 
introductory  text  of  paragraph  (a); 

b.  Removing  paragraph  (b);  and 

c.  Redesignating  paragraph  (c)  as 
paragraph  (b)  and  revising  newly 
redesignated  paragraph  (b)  to  read  as 
follows: 

§  204.54    Commission  action  as  a  result  of 
consideration  of  evidence  submitted  in 
response  to  the  notice  of  intent. 

***** 

(b)  Commission  action  on  the  debt.  (1) 
The  Commission  will  notify  the  debtor 
of  its  intent  to  offset  against  the  debtor's 
Federal  income  tax  refund  if  it  sustains 
its  decision  that  the  debt  is  past-due  and 
legally  enforceable.  The  Conunission 
will  also  notify  the  debtor  whether  the 
amount  of  debt  remains  the  same  or  is 
modified;  and 

(2)  The  Commission  will  not  request 
offset  against  the  debtor's  Federal 
income  tax  refund  if  it  reverses  its 
decision  that  the  debt  is  past  due  and 
legally  enforceable. 

29.  Section  204.55  is  revised  to  read 
as  follows: 

§204.55    Change  In  notification  to 
Hnancial  Management  Service. 

After  the  Commission  sends  FMS 
notiff cation  of  an  individual's  liability 


for  a  debt,  the  Commission  will 
promptly  notify  FMS  of  any  change  in 
the  notification,  if  the  Commission: 

(a)  Determines  that  an  error  has  been 
made  with  respect  to  the  information 
contained  in  the  notification; 

(b)  Receives  a  payment  or  credits  a 
payment  to  the  account  of  the  debtor 
named  in  the  notification  that  reduces 
the  amount  of  the  debt  referred  to  FMS 
for  offset;  or 

(c)  U  the  debt  amount  is  otherwise 
incorrect,  except  that  the  amount  of  a 
debt  referred  to  FMS  will  not  be 
increased  unless  the  Commission  has 
complied  with  the  due  process 
requirements  of  this  subpart  and  the 
Federal  Claims  Collection  Standards  as 
to  the  amotmt  of  the  increase. 

30.  Section  204.56  is  revised  to  read 
as  follows: 

§204J6    Administrative  charges. 

To  the  extent  permitted  by  law,  all 
administrative  charges  incurred  in 
connection  with  the  referral  of  the  debts 
for  tax  refund  offset  will  be  assessed  on 
the  debt  and  thus  increase  the  amoimt 
of  the  offset. 

§§204.57-204.59    [Reserved] 

31.  Subpart  D  is  redesignated  as 
Subpart  E,  and  new  Subpart  D  is  added 
to  read  as  follows: 

Subpart  D— Administrative  Wage 
Garnishment 

Sec. 

204.60  Purpose. 

204.61  Scope. 

204.62  Derinitions. 

204.63  Notice. 

204.64  Hearing. 

204.65  Wage  Garnishment  Order. 

Authority:  31  U.SiC.  3720D.  31  CFR 
285. n(f). 

§204.60    Purpose. 

This  subpart  provides  procedures  for 
the  Conunission  to  collect  money  from 
a  debtor's  disposable  pay  by  means  of 
administrative  wage  garnishment  to 
satisfy  a  delinquent  nontax  debt  owed  to 
the  United  States. 

§204.61    Scope. 

(a)  The  receipt  of  payments  pursuant 
to  this  subpart  does  not  preclude  the 
Commission  from  pursuing  other  debt 
collection  remedies,  including  the  offset 
of  Federal  payments  to  satisfy  a 
delinquent  nontax  debt  owed  to  the 
United  States.  The  Commission  may 
pursue  such  debt  collection  remedies 
separately  or  in  conjimction  with 
administrative  wage  garnishment. 

(b)  This  subpart  does  not  apply  to  the 
collection  of  delinquent  nontax  debt 
owed  to  the  United  States  from  the 
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wages  of  Federal  employees  from  their 
Federal  employment.  Federal  pay  is 
subject  to  the  Federal  salary  offset 
procedures  set  forth  in  5  U.S.C.  5514 
and  other  applicable  laws. 

§204.62    Deflnttions. 

The  following  definitions  apply  to 
this  subpart: 

Debt  or  delinquent  nontax  debt  means 
any  money,  funds  or  property  that  has 
been  determined  to  be  owed  to  the 
Commission  by  an  individual  that  has 
not  been  paid  by  the  date  specified  in 
the  demand  or  order  for  pajnnent,  or 
applicable  agreement.  For  purposes  of 
this  subpart,  the  terms  "debt"  and 
"claim"  are  synonymous. 

Disposable  pay  means  that  part  of  the 
debtor's  compensation  (including,  but 
not  limited  to,  salary,  bonuses, 
commissions,  and  vacation  pay)  from  an 
employer  remaining  after  the  deduction 
of  health  insurance  premiums  and  any 
amoimts  required  by  law  to  be  withheld. 
For  purposes  of  this  subpart,  "amounts 
required  by  law  to  be  withheld"  include 
amounts  for  deductions  such  as  social 
security  taxes  and  withholding  taxes, 
but  do  not  include  any  amount  withheld 
pursuant  to  a  court  order. 

Employer  means  a  person  or  entity 
that  employs  the  services  of  others  and 
that  pays  their  wages  or  salaries.  The 
term  employer  includes,  but  is  not 
limited  to,  State  and  local  Governments, 
but  does  not  include  an  agency  of  the 
Federal  Government. 

Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  the 
paying  of  those  amounts  to  a  creditor  in 
satisfaction  of  a  withholding  order. 

Withholding  order  means  any  order 
for  withholding  or  garnishment  of  pay 
issued  by  an  agency,  or  judicial  or 
administrative  body.  For  purposes  of 
this  subpart,  the  terms  "wage 
garnishment  order"  and  "garnishment 
order"  have  the  same  meaning  as 
"withholding  order." 

§204.63    Notice. 

(a)  At  least  30  days  before  the 
initiation  of  garnishment  proceedings, 
the  Commission  will  mail,  by  first  class 
mail  to  the  debtor's  last  known  address, 
a  written  notice  informing  the  debtor  of: 

(1)  The  nature  and  amoimt  of  the 
debt; 

(2)  The  Commission's  intention  to 
initiate  proceedings  to  collect  the  debt 
through  deductions  from  pay  until  the 
debt  and  all  acciunulated  interest, 
penalties  and  administrative  costs  are 
paid  in  full;  and 

(3)  An  explanation  of  the  debtor's 
rights,  including  those  set  forth  in 
paragraph  (b)  of  this  section,  and  the 


time  frame  within  which  the  debtor  may 
exercise  these  rights. 

(b)  The  debtor  vtdll  be  afforded  the 
opportimity: 

Cl)  To  inspect  and  copy  records 
related  to  the  debt; 

(2)  To  enter  into  a  written  repayment 
agreement  with  the  Commission,  under 
terms  agreeable  to  the  Commission;  and 

(3)  To  the  extent  that  a  debt  owed  has 
not  been  established  by  judicial  or 
administrative  order,  to  request  a 
hearing  concerning  the  existence  or 
amount  of  the  debt  or  the  terms  of  the 
debt's  repayment  schedule.  With  respect 
to  debts  established  by  a  judicial  or 
administrative  order,  a  debtor  may 
request  a  hearing  concerning  the 
payment  or  other  discharge  of  the  debt. 
The  debtor  is  not  entitled  to  a  bearing 
concerning  the  terms  of  the  proposed 
repayment  schedule  if  these  terms  have 
beisn  established  by  written  agreement 
underjparagraph  (b)(2)  of  this  section. 

(c)  Ine  notice  required  by  this  section 
may  be  included  with  the  Commission's 
demand  letter  required  by  subpart  A  of 
this  part. 

(d)  The  Commission  will  keep  a  copy 
of  the  certificate  of  service  indicating 
the  date  of  mailing  of  the  notice. 

§204.64    Hewing. 

(a)  Request  for  hearing.  The 
Commission  will  order  a  hearing,  which 
at  the  Commission's  option  may  be  oral 
or  written,  if  the  debtor  submits  a 
written  request  for  a  hearing  concerning, 
for  debts  not  previoiisly  established  by 
judicial  or  administrative  order,  the 
existence  or  amount  of  the  debt  or  the 
terms  of  the  repayment  schedule  (for 
repayment  schedules  established  other 
than  by  written  agreement  imder 

§  204.63(b)(2)),  or  for  debts  established 
by  judicial  or  administrative  order,  the 
payment  or  other  discharge  of  the  debt. 

(b)  Type  of  hearing  or  review.  (1)  For 
purposes  of  this  subpart,  whenever  the 
Commission  is  required  to  afford  a 
debtor  a  hearing,  the  Commission  will 
provide  the  debtor  with  a  reasonable 
opportunity  for  an  oral  hearing  when 
the  Commission  determined  that  the 
issues  in  dispute  caimot  be  resolved  by 
review  of  the  documentary  evidence,  for 
example,  when  the  validi^  of  the  claim 
turns  on  the  issue  of  credibility  or 

veracity. 

(2)  If  the  Commission  determines  that 
an  oral  hearing  is  appropriate,  the  time 
and  location  of  the  hearing  shall  be 
established  by  the  Commission.  An  oral 
hearing  may,  at  the  debtor's  option,  be 
conducted  either  in-person  or  by 
telephone  conference.  All  travel 
expenses  incurred  by  the  debtor  in 
connection  with  an  in-person  hearing 
will  be  home  by  the  debtor.  All 


telephonic  charges  inciured  during  the 
hearing  will  be  the  responsibility  of  the 
agency. 

(3)  m  those  cases  when  an  oral 
hearing  is  not  required  by  this  section, 
the  Commission  will  nevertheless 
accord  the  debtor  a  "paper  hearing," 
that  is,  the  Commission  will  decide  the 
issues  in  dispute  based  upon  a  review 
of  the  written  record. 

(c)  Effect  of  timely  request.  Subject  to 
paragraph  (1)  of  this  section,  if  the 
debtor's  written  request  is  received  by 
the  Commission  on  or  before  the  15th 
business  day  following  the  mailing  of 
the  notice  of  the  Commission's  intent  to 
seek  garnishment,  the  Commission  will 
not  issue  a  withholding  order  imtil  the 
debtor  has  been  provided  the  requested 
hearing,  and  a  decision  in  accordance 
with  paragraphs  (i)  and  (j)  of  this  section 
has  been  rendered. 

(d)  Failure  to  timely  request  a  hearing. 
If  the  debtor's  written  request  is 
received  by  the  agency  afrer  the  15th 
business  day  following  the  mailing  of 
the  notice  of  the  Commission's  intent  to 
seek  garnishment,  the  Commission  shall 
provide  a  hearing  to  the  debtor. 
However,  the  Commission  will  not 
delay  issuance  of  a  withholding  order 
unless  the  Commission  determines  that 
the  delay  in  filing  the  request  was 
caused  by  factors  over  which  the  debtor 
had  no  control,  or  the  Commission 
receives  information  that  the 
Commission  believes  justifies  a  delay  or 
cancellation  of  the  withholding  order. 

(e)  Hearing  official.  All  hearings  shall 
be  presided  over  by  the  Commission,  or 
if  the  Commission  so  orders,  by  a 
hearing  official.  When  the  Commission 
designates  that  the  hearing  official  shall 
be  an  administrative  law  judge,  the 
Chief  Administrative  Law  Judge  shall 
select,  pursuant  to  17  CFR  200.30-10, 
the  administrative  law  judge  to  preside. 

(f)  Procedure.  After  tne  debtor 
requests  a  hearing,  the  hearing  official 
shall  notify  the  debtor  of: 

(1)  The  date  and  time  of  a  telephonic 
heari^; 

(2)  Ine  date.  time,  and  location  of  an 
in-person  oral  hearing;  or 

(3)  The  deadline  for  the  submission  of 
evidence  for  a  written  hearing. 

(g)  Burden  of  proof  (1)  The 
Commission  will  have  the  burden  of 
going  forward  to  prove  the  existence  or 
amount  of  the  debt. 

(2)  Thereafter,  if  the  debtor  disputes 
the  existence  or  amount  of  the  debt,  the 
debtor  must  prove  by  a  preponderance 
of  the  evidence  that  no  debt  exists  or 
that  the  amount  of  the  debt  is  incorrect. 
In  addition,  the  debtor  may  present 
evidence  that  the  terms  of  the 
repayment  schedule  are  unlawful, 
would  cause  a  financial  hardship  to  the 
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debtor,  or  that  collection  of  the  debt 
may  not  be  pursued  due  to  operation  of 
law. 

(h)  Record.  The  hearing  official  will 
maintain  a  record  of  any  hearing 
provided  under  this  section.  A  hearing 
is  not  reqxiired  to  be  a  formal 
evidentiary-type  hearing,  however, 
witnesses  who  testify  in  oral  hearings 
will  do  so  under  oath  or  affirmation. 

(i)  Date  of  decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  as  soon  as 
practicable,  but  not  later  than  sixty  (60) 
days  after  the  date  on  which  the  request 
for  such  hearing  was  received  by  the 
Commission.  If  the  Commission  is 
unable  to  provide  the  debtor  with  a 
hearing  and  a  decision  is  not  rendered 
within  sixty  (60)  days  after  the  receipt 
of  the  request  for  such  hearins: 

(1)  A  withholding  order  will  not  be 
issued  until  the  hearing  is  held  and  a 
decision  rendered;  or  | 

(2)  If  a  withholding  order  nad 
previously  been  issued  to  the  debtor's 
employer,  the  withholding  order  wiU  be 
suspended  beginning  on  the  61st  day 
after  the  receipt  of  the  hearing  request 
and  continuing  until  a  hearing  is  held 
and  a  decision  is  rendered. 

(j)  Content  of  decision.  The  written 
decision  shall  include: 

(1)  A  summary  of  the  facts  presented; 

(2)  The  findings,  analysis  and 
conclusions;  and 

(3)  The  terms  of  any  repajrment 
schedules,  if  applicable. 

(k)  Finality  of  agency  action.  Unless 
the  Commission  on  its  own  initiative 
orders  review  of  a  decision  by  a  hearing 
official  pursuant  to  17  CFR  201.431(c), 
a  decision  by  a  hearing  official  shall 
become  the  final  decision  of  the 
Commission  for  the  purpose  of  judicial 
review  under  the  Administrative 
Procedure  Act. 

(1)  Failure  to  appear.  In  the  absence  of 
good  cause  shown,  a  debtor  who  fails  to 
appear  at  a  scheduled  hearing  will  be 
deemed  as  not  having  timely  filed  a 
request  for  a  hearing. 

S  204.65    Wage  gamishflfwnt  enter. 

(a)  Unless  the  Commission  receives 
information  that  the  Commission 
believes  justifies  a  delay  or  cancellation 
of  the  withholding  order,  the 
Commission  will  send,  by  first  class 
mail,  a  withholding  order  to  the  debtor's 
employer  within  30  days  after  the 
debtor  fails  to  make  a  timely  request  for 
a  hearing  [i.e.,  within  15  business  days 
after  the  mailing  of  the  notice  of  the 
Commission's  intent  to  seek 
garnishment)  or,  if  a  timely  request  for 
ar  hearing  is  made  by  the  debtor,  within 
30  days  after  a  decision  to  issue  a 
withholding  order  becomes  final. 


(b)  The  withholding  order  sent  to  the 
employer  will  be  in  the  form  prescribed 
by  the  Secretary  of  the  Treasury,  on  the 
Commission's  letterhead,  and  signed  by 
the  Chairperson  or  his  or  her  delegatee. 
The  order  will  contain  the  information 
necessary  for  the  employer  to  comply 
with  the  withholding  order.  This 
information  includes  the  debtor's  name, 
address,  and  social  security  nimiber,  as 
well  as  instructions  for  withholding  and 
information  as  to  where  payments 
should  be  sent. 

(c)  The  Commission  will  keep  a  copy 
of  the  certificate  of  service  indicating 
the  date  of  mailing  of  the  order. 

(d)  Certification  by  employer.  Along 
with  the  withholding  order,  the 
Commission  will  send  to  the  employer 
a  certification  in  a  form  prescribed  by 
the  Secretary  of  the  Treasury.  The 
employer  shall  complete  and  return  the 
certification  to  the  Commission  within 
the  time  fiame  prescribed  in  the 
instructions  to  the  form.  The 
certification  will  address  matters  such 
as  information  about  the  debtor's 
employment  status  and  disposable  pay 
available  for  withholding. 

(e)  Amounts  withheld.  (1)  After 
receipt  of  the  garnishment  order  issued 
under  this  section,  the  employer  shall 
deduct  &t)m  all  disposable  pay  paid  to 
the  applicable  debtor  during  each  pay 
period  the  amount  of  garnishment 
described  in  paragraph  (e)(2)  of  this 
section. 

(2)  Subject  to  the  provisions  of 
paragraphs  (e)(3)  and  (e)(4)  of  this 
section,  the  amount  of  garnishment 
shall  be  the  lesser  of: 

(i)  The  amount  indicated  on  the 
garnishment  order  up  to  15%  of  the 
debtor's  disposable  pay;  or 

(ii)  The  amoimt  set  forth  in  15  U.S.C. 
1673(a)(2)  (Restriction  on  Garnishment). 
The  amount  set  forth  at  U.S.C. 
1673(a)(2)  is  the  amount  by  which  the 
debtor's  disposable  pay  exceeds  an 
amount  equivalent  to  thirty  times  the 
minimum  wage  See  29  CFR  870.10. 

(3)  When  a  debtor's  pay  is  subject  to 
withholding  orders  with  priority,  the 
following  shall  apply: 

(i)  Unless  otherwise  provided  by 
Federal  law,  withholding  orders  issued 
under  this  section  shall  be  paid  in  the 
amounts  set  forth  under  paragraph  (e)(2) 
of  this  section  and  shall  have  priority 
over  other  withholding  orders  which  are 
served  later  in  time.  However, 
withholding  orders  for  family  support 
shall  have  priority  over  withholding 
orders  issued  imder  this  section. 

(ii)  If  amounts  are  being  withheld 
from  a  debtor's  pay  pursuant  to  a 
withholding  order  served  on  an 
employer  before  a  withholding  order 
issued  pursuant  to  this  section,  or  if  a 


withholding  order  for  family  support  is 
served  on  an  employer  at  any  time,  the 
amounts  withheld  pursuant  to  the 
withholding  order  issued  under  this 
section  shall  be  the  lesser  of: 

(A)  The  amount  calculated  under 
paragraph  (e)(2)  of  this  section;  or 

(6)  An  amount  equal  to  25%  of  the 
debtor's  disposable  pay  less  the 
amount(s)  withheld  luider  the 
withholding  order(s)  with  priority. 

(iii)  If  a  debtor  owes  more  than  one 
debt  to  the  Commission,  the 
Commission  may  issue  multiple 
withholding  orders.  The  total  amount 
garnished  from  the  debtor's  pay  for  such 
orders  will  not  exceed  the  amount  set 
forth  in  paragraph  (e)(2)  of  this  section. 

(4)  An  amount  greater  than  that  set 
forth  in  paragraphs  (e)(2)  and  (e)(3)  of 
this  section  may  be  withheld  upon  the 
written  consent  of  the  debtor. 

(5)  The  employer  shall  promptiy  pay 
to  the  Commission  all  amounts 
withheld  in  accordance  with  the 
withholding  order  issued  pursuant  to 
this  section. 

(6)  An  employer  shall  not  be  required 
to  vary  its  normal  pay  and  disbursement 
cycles  in  order  to  comply  with  the 
withholding  order. 

(7)  Any  assignment  or  allotment  by 
the  employee  of  the  employee's  earnings 
shall  be  void  to  the  extent  it  interferes 
with  or  prohibits  execution  of  the 
withholding  order  imder  this  section, 
except  for  any  assignment  or  allotment 
made  pursuant  to  a  fomily  support 
judgment  or  order. 

(8)  The  employer  shall  withhold  the 
appropriate  amoimt  fix)m  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  notification  from  the 
Commission  to  discontinue  wage 
withholding.  The  garnishment  order 
shall  indicate  a  reasonable  period  of 
time  within  which  the  employer  is 
required  to  commence  wage 
withholding. 

(f)  Exclusions  from  garnishment.  The 
Commission  will  not  garnish  the  wages 
of  a  debtor  it  knows  has  been 
involuntarily  separated  from 
employment  until  the  debtor  has  been 
reemployed  continuously  for  at  least  12 
months.  The  debtor  has  the  burden  of 
informing  the  Commission  of  the 
circumstances  surrounding  an 
involuntary  separation  from 
employment. 

(g)  Financial  hardship.  (1)  A  debtor 
whose  wages  are  subject  to  a  wage 
withholding  order  under  this  section, 
may,  at  any  time,  request  a  review  by 
the  Commission  of  the  amount 
garnished,  based  on  materially  changed 
circumstances  such  as  disability, 
divorce,  or  catastrophic  illness  which 
result  in  financial  hardship. 
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(2)  A  debtor  requesting  a  review 
under  this  section  shall  submit  the  basis 
for  claiming  that  the  current  amount  of 
garnishment  results  in  a  financial 
hardship  to  the  debtor,  along  with 
supporting  documentation. 

(3)  If  a  financial  hardship  is  found, 
the  Commission  will  downwardly 
adjust,  by  an  amount  and  for  a  period 

of  time  agreeable  to  the  Commission,  the 
amoimt  garnished  to  reflect  the  debtor's 
financial  condition.  The  Commiasion 
will  notify  the  employer  of  any 
adjustments  to  the  amounts  to  be 
withheld. 

(h)  Ending  garnishment.  (2)  Once  the 
Commission  has  fully  recovered  the 
amounts  owed  by  the  debtor,  including 
interest,  penalties,  and  administrative 
costs  consistent  with  the  Federal  Claims 
Collection  Standards  (31  CFR  901.9),  the 
Commission  will  send  the  debtor's 
employer  notification  to  discontinue 
wage  withholding. 

(2)  At  least  annually,  the  Commission 
will  review  its  debtors'  accounts  to 
ensure  that  garnishment  has  been 
terminated  for  accounts  that  have  been 
paid  in  full. 

(i)  Actions  prohibited  by  the 
employer.  The  Debt  Collection  Act 
prohibits  an  employer  fro'm  discharging, 
refusing  to  employ,  or  taking 
disciplinary  action  against  the  debtor 
due  to  the  issuance  of  a  withholding 
order  under  this  section  (31  U.S.C. 
3720D(e)). 

(j)  Refunds.  (1)  If  a  hearing  official 
determines  that  a  debt  is  not  legally  due 
and  owing  to  the  United  States,  the 
Commission  shall  promptly  refund  any 
amount  collected  by  means  of 
administrative  wage  garnishment. 

(2)  Unless  required  by  Federal  law  or 
contract,  refunds  under  this  section 
shall  not  bear  interest. 

(k)  Right  of  action.  The  Commission 
may  sue  any  employer  for  any  amount 
that  the  employer  foils  to  withhold  from 
wages  owed  and  payable  to  an  employee 
in  accordance  with  this  section. 
However,  a  suit  will  not  be  filed  before 
the  termination  of  the  collection  action 
involving  a  particular  debtor,  unless 
earlier  filing  is  necessary  to  avoid 
expiration  of  any  applicable  statute  of 
limitations.  For  purposes  of  this  section, 
"termination  of  the  collection  action" 
occurs  when  the  agency  has  terminated 
collection  action  in  accordance  with  the 
Federal  Claims  Collection  Standards  (31 
CFR  903.1-903.5)  or  other  applicable 
standards.  In  any  event,  termination  of 
the  collection  action  will  have  been 
deemed  to  occur  if  the  Commission  has 
not  received  any  payments  to  satisfy  the 
debt  from  the  particular  debtor  whose 
wages  were  subject  to  garnishment,  in 


whole  or  in  part,  for  a  period  of  one  (1) 
year. 

Subpart  E— Miacallaneous:  Credit 
Bureau  Reporting,  Collactlon  ServlcM 

32.  The  authority  citation  for  newly 
redesignated  Subpart  E  continues  to 
read  as  follows: 

Authority:  31  U.S.C.  3701. 3711,  3718. 

§204.76    [Amended] 

33.  Section  204.76,  paragraph  (a), 
fourth  sentence,  is  amended  by  revising 
the  reference  "31  U.S.C.  3711(f)"  to  read 
"31  U.S.C.  3711(e)". 

34.  Section  204.77  is  amended  by 
removing  paragraph  (c)  and  by  revising 
paragraphs  (a)  and  (b)(5)  to  read  as 
follows: 

§  204.77    Refarrals  to  cdtection  agencie*. 

(a)  The  Commission  has  authority  to 
contract  for  collection  services  to 
recover  delinquent  debts  in  accordance 
with  31  U.S.C.  3718(a)  and  the  Federal 
Claims  Collection  Standards  (31  CFR 
901.5). 

(b)*  •  * 

(5)  The  contractor  must  agree  to 
provide  any  data  in  its  files  requested  by 
the  Commission  upon  returning  the 
account  to  the  Commission  for 
subsequent  referral  to  the  Department  of 
Justice  for  litigation. 

By  the  Commission. 

Dated:  October  22.  2001. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  01-26960  Filed  10-25-01;  8:45  am] 
■UMQ  CODE  WKMH-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 

[Public  Notica  3814] 

Viaaa:  Documantation  of  Immlgranta 
Under  the  Immigration  and  Nationality 
Act— CNvaralty  Viaaa 

agency:  Bureau  of  Consular  Affairs, 

State. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  final  (with 
minor  modification)  the  Department  of 
State's  interim  regulations  published  in 
the  Federal  Register  on  July  31,  2001 
(66  FR  39435).The  July  31st  rule 
amended  the  Department's  regulations 
regarding  registration  for  the  Diversity 
Visa  (DV)  Program.  The  regulations 
were  amended  to  clarify  the 
Department's  interpretation  of  the 
statute  with  respect  to  the  DV  Program 
and  to  further  enhance  the  Department's 


ability  to  combat  fraudulent  practices  in 
the  DV  Program.  The  rule  also  amended 
the  regulations  as  they  pertain  to  the  use 
of  the  "Dictionary  of  Occupational 
Titles"  formerly  used  to  determine  the 
required  work  experience  since  the 
document  is  no  longer  current.  Consular 
officers  must  now  make  determinations 
regarding  work  experience  based  upon 
the  U.S.  Department  of  Labor's  0*Net 
Online.  [Further  information  may  be 
found  on  the  Consular  Afiairs  website  at 
http://travel.state.gov.]  This  rule  makes 
final  the  Department's  interim 
regulations  with  slight  modification  to 
the  photograph  requirements. 
DATES:  Effective  date:  This  rule  takes 
effect  on  October  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Office  of  Legislation  and 
Regulations,  Visa  Office,  by  phone  (202) 
663-1206,  or  by  e-mail  at 
chavezpT@state.gov. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Background  for  This  Final 
Rule? 

In  an  effort  to  eliminate  fraudulent 
applications  in  the  Diversity  Visa  (DV) 
Program,  the  Department  published  an 
interim  rule  (66  FR  39435],  with  a 
request  for  comments,  which  amended 
the  regulations  at  22  CFR  42.33 
regarding  registration  for  the  DV 
Program.  The  interim  rule  amended  the 
Department's  regulations  by  requiring 
that  the  applicant  sign  the  DV  entry  in 
his  or  her  native  alphabet  as  this  more 
naturally  fulfills  the  requirement  for  a 
usual  and  customary  signature  on  the 
DV  entry.  The  interim  regulations  also 
required  that,  beginning  with  the  DV 
2003  registration,  the  entry  must 
include  photographs  of  the  applicant, 
the  applicant's  spouse,  and  all  of  his  or 
her  unmarried  children  under  age  21 
years  (including  natural  children  as  well 
as  legally-adopted  children  and 
stepchildren).  Photographs  for  all 
dependents  must  be  submitted 
regardless  of  their  nationality. 
Photographs  are  required  even  though 
the  spouse  or  child  no  longer  resides 
with  the  applicant  and  regardless  of 
whether  or  not  the  dependent  will 
accompany  or  follow  to  join  the 
applicant  in  the  United  States.  The 
name  and  date  of  birth  of  the  family 
member  must  be  printed  on  the  back  of 
his  or  her  photograph.  The  Department 
is  publishing  this  final  rule  to  make 
final  the  interim  regulations. 

What  ComiDents  Were  Received  in 
Response  to  the  Interim  Rule? 

The  Department's  interim  rule 
solicited  comments  regarding  the 
regulatory  changes.  During  the  comment 
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period,  the  Department  received  only 
two  comments.  Both  commenters  felt 
that  the  Department  should  clarify 
further  the  photograph  requirement  for 
dependent  children.  The  Department's 
interim  regiilation  requires  that  the 
entry  must  include  photographs  of  ALL 
children  who  are  unmarried  and  imder 
age  of  21  years.  The  word  "all"  implies 
any  child  of  the  alien,  regardless  of 
nationality,  and  regardless  of  whether 
the  child  resides  with  the  applicant  and 
whether  or  not  the  child  intends  to 
immigrate  to  the  United  States. 

In  past  years,  the  Diversity  Visa 
Program  has  been  plagued  by  a  high 
incidence  of  fraudulent  derivatives 
applying  with  the  principal  DV 
applicant.  This  causes  delays  in  DV 
issuances  at  many  posts  as  much  time 
is  spent  by  consular  staff  investigating 
alleged  family  relationships.  For  this 
reason,  it  was  determined  that  for  DV- 
2003,  photos  of  all  unmarried  children 
imder  age  21  would  be  required  on  the 
DV  entr>'.  With  this  rule,  the 
Department  hopes  to  avoid  a 
complicated  range  of  exceptions  to  the 
photo  requirement,  and  the  regulations 
regarding  photographs  for  dependents 
shall  remain  as  published  in  the  interim 
rule. 

One  of  the  commenters  also  expressed 
concern  about  the  size  of  the 
photograph,  indicating  that  it  may  be 
difScult  in  some  countries  to  obtain  a 
photograph  of  the  required  size.  While 
the  Department  does  not  have  any 
reason  to  believe  that  applicants  will 
have  difficulty  obtaining  photographs  of 
the  required  size,  for  DV  2003, 
photographs  ranging  in  size  from  37  mm 
X  37  mm  to  50  mm  x  50  mm  will  be 
accepted  on  the  DV  entries.  Any  DV 
2003  entry  submitted  with  photos  that 
do  not  conform  to  the  sizes  in  this  range 
will  be  disqualified  at  the  Kentucky 
Consular  Center.  The  commenter  also 
feels  that  some  of  the  specifications  are 
redundant.  The  Department  believes 
that  the  specifications  for  acceptable 
photographs  are  sufficiently  detailed, 
and  although  perhaps  redundant,  are 
specific  as  to  what  meets  the 
Department's  needs,  and  are  probably, 
as  the  commenter  points  out,  the  most 
common  requirements  for  producing  a 
photograph  for  any  type  of  official 
documents.  The  Department  has, 
therefore,  determined  that  the 
photograph  specifications  indicated  in 
the  interim  rule  shall  remain  as 
published. 

How  WiU  This  Final  Rule  Affect  the 
Regulations  in  the  Interim  Rule? 

The  Department  has  reviewed  the 
comments  submitted  diuing  the 
comment  period  and  has  made  some 


modification  to  the  interim  rule 
regarding  the  photograph  size 
requirements. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Documentation,  Immigrants, 
Passports  and  visas. 

In  light  of  the  foregoing  the 
Department  is  amending  the  interim 
regidations  at  22  CFR  42.33  as  follows: 

PART  42— [AMENDED] 

1.  The  authority  citation  for  Part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Amend  §42.33  by  revising 
paragraph  (b)(3)  introductory  text  and 
paragraph  (b)(3)(i)  to  read  as  follows: 

§42.33    Diversity  immigrants. 

***** 

(b)*  *  * 

(3)  Photogmphs.  The  alien  shall  also 
affix  to  the  en^  a  photograph  of 
himself  or  herself  and  photographs  of 
his  or  her  spouse  and  all  unmarried 
children  under  the  age  of  21  years.  The 
photographs  shall  meet  the  following 
specifications: 

(i)  The  photograph  shall  range  in  size 
from  37  mm  x  37  mm  to  50mm  x  50mm. 


Dated:  October  9,  2001. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs,  U.S. 

Department  of  State. 

[FR  Doc.  01-27013  Filed  10-25-01;  8:45  am] 

BILUNGCOOE  4710-06-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  231 

RIN  0790-AG74 

Procedures  Governing  Banks,  Credit 
Unions  and  Ottter  Rnancial  institutions 
on  DoD  instaliations;  Correction 

AGENCY:  Department  of  Defense. 
ACTKM:  Final  rule;  correction. 

summary:  On  September  7,  2001  (66  FR 
46707),  the  Department  of  Defense 
published  a  final  rule  on  Procediues 
Governing  Banks,  Credit  Unions  and 
Other  Financial  Institutions  on  DoD 
Installations.  This  rule  makes 
administrative  corrections  to  the  rule. 
DATES:  This  rule  is  effective  June  1, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Summers,  703-602-0299. 

Accordingly,  32  CFR  part  231  is 
corrected  as  follows: 


In  rule  FR  Doc  01-22173  published 
on  September  7,  2001  (66  FR  46709). 
make  the  following  corrections: 

1.  Page  46715,  §§  231.5(g)(5)  (i) 
through  (ix),  add  a  period  at  the  end  of 
each  paragraph. 

2.  Page  46720,  §  231.8,  correct  the 
heading  "Overseas  credit  unions"  to 
read  "ft-ocedures — overseas  credit 
unions" 

3.  On  page  46722,  first  coliunn, 

§  231.8(0  is  corrected  to  read  §  231.9— 
Definitions. 

4.  Newly  corrected  §  231.9  (1)  through 
(16)(i)  and  (ii)  are  redesignated  as 

§  231.9  (a)  through  (p)(l)  and  (2)  and 
§  231.9  (17)  through  (29)  are 
redesignated  as  §  231.9  (q)  through  (cc) 

Dated:  October  16.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-26527  Filed  10-25-01;  8:45  am] 
BILUNG  CODE  5001-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD07-01-119] 
RIN2115-AE46 

Special  Local  Regulations;  Charleston 
Christmas  Boat  Parade  and  Fireworlcs 
Display,  Charleston  Hartwr, 
Charleston,  SC 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  the 
Charleston  Christmas  Boat  Parade  and 
Fireworks  Display  in  Charleston  Harbor, 
Charleston  SC.  These  regulations  restrict 
the  movement  of  non-participating 
vessels  in  the  regulated  areas 
established  around  the  parade  route  and 
fireworks  barge  in  Charleston  Harbor. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event  and  to  reduce  the 
impact  on  commercia^^  traffic  in 
Charleston  Harbor. 

DATES:  This  rule  is  effective  bom  5  p.m. 
to  8  p.m.  on  December  1,  2001. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  (CGD07-01-1191  and 
are  available  for  inspection  or  copying 
at  Coast  Guard  Group  Charleston,  196 
Tradd  St,  Charleston  SC  29401  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Federal  Register / Vol.  66.  No.  208 /Friday.  October  26.  2001 /Rules  and  Regulations  54137 


FOR  FURTHER  INFORMATION  CONTACT:  ENS 
William  C.  Walsh,  Coast  Guard  Group 
Charleston  at  843  724  7600  x203. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  be  contrary  to  public 
safety  interests  since  immediate  action 
is  needed  to  minimize  potential  danger 
to  the  public.  There  will  be  numerous 
spectator  and  participant  vessels  in 
close  proximity  to  each  other.  Moreover, 
publishing  an  NPRM  is  unnecessary 
since  this  regulation  will  only  be  in 
effect  for  3  hours. 

Background  and  Purpose 

Each  year  a  Christmas  boat  parade  is 
held  in  Charleston  Harbor,  South 
Carolina.  We  previously  issued  a 
permanent  special  local  regulation  for 
this  event,  at  33  CFR  100.721.  Under 
that  regulation  the  parade  was  permitted 
for  a  specific  series  of  dates.  Those  dates 
only  covered  the  years  1996  through 
2000.  The  event  remains  the  same  this 
year  with  the  exception  of  the  addition 
of  a  fireworks  display.  These  temporary 
regulations  will  help  control  vessel 
traffic  for  the  boat  parade  and  fireworks 
display. 

Discussion  of  Rule 

The  special  local  regulations  for  this 
event  prohibit  non-participant  vessels 
from  entering  the  regulated  areas  along 
the  parade  route  and  near  the  fireworks 
barge  in  Folly  Island  Channel.  During 
the  Christmas  Boat  Parade,  non- 
participant  vessels  are  required  to  stay 
500  yards  away  from  the  lead  parade 
vessel  and  100  yards  away  from  the  last 
parade  vessel.  Non-participant  vessels 
are  also  required  to  keep  50  yards  away 
frt>m  the  outermost  parade  vessel  as  the 
flotilla  proceeds  along  the  parade  route. 

The  parade  route  b^ins  m  the  Middle 
Ground,  North  of  Charleston  South 
Channel.  The  parade  will  proceed 
northeasterly  along  the  west  edge  of 
Commercial  Anchorage  A,  entering 
Rebellion  Reach  in  the  vicinity  of 
Charleston  Harbor  Chaimel  Lighted 
Buoy  2  (Light  List  Number  2520),  thence 
proceeding  northwesterly  up  Shutes 
Folly  and  Horse  Reach  to  approximately 
two-tenths  of  a  nautical  mile  north  of 
USS  Yorktown  at  position  32''47.7'N, 
079*'47.6'W,  thence  westerly  across  Hog 
Island  Reach  near  Charleston  Harbor 
North  Channel  Lighted  Buoy  11  (Light 
List  Number  2529)  at  approximate 
position  32''47.6'N,  079''55.1'W, 
entering  Town  Creek  Lower  reach  near 


Town  Creek  Channel  Lighted  Buoy  2 
(Light  List  Number  2715)  at 
approximate  position  32''47.7'N, 
079°55.5'W  thence  south  to  32°45.7'N, 
079°55.3'W  (approximately  one  half 
nautical  mile  southeast  of  Battery 
Point),  thence  northwesterly  up  the 
Ashley  River,  and  continuing  to  the 
finishing  point  at  City  Marina  at 
approximate  position  32°46.6'N, 
079°57.2'W. 

Vessels  are  also  prohibited  from 
entering  the  regulated  area 
encompassing  the  fireworks  barge  in 
Folly  Island  Channel.  The  regulated  area 
encompasses  a  300  yard  radius  aroimd 
a  fireworks  barge  in  approximate 
position  32°46.192N.  079°54.327W.  All 
coordinates  referenced  use  datum:  NAD 
1983.  This  rule  is  effective  frt)m  5  p.m. 
to  8  p.m.  on  December  1,  2001. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979) 
because  this  rule  is  only  in  effect  for  3 
hours. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,*  not-for-profit 
organizations  that  are  independently 
ov\med  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Charleston  Harbor  from  5 
p.m.  to  8  p.m.  on  December  1,  2001.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  vtrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  regulation  is  only  in  effect 
for  3  hours. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubic  Law  104- 
121),  we  offer  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they  may 


better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  entities  may  contact  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
and  participating  in  this  rulemaking.  We 
also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  AgriciUtiue  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  oflnfbrmation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  rule  will  not  result  in  such  an 
expenditure. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under.  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Protectioii  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Govemmenta 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfEects  | 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1D,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  record  keeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  guard  amends  33 
CFR  Part  100  as  follows:     1 

PART  100— [SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236,  49 
CFR  1.46.  and  33  CFR  100.35. 

2.  Add  §  100.35T-O7-119  to  read  as 
follows: 


S100.35T-07-119    Chartaeton  Christmas 
Boat  Parade  and  Fireworks  Display, 
Charleston  Hartxw,  Charleston  SC. 

(a)  Regulated  areas.  (1)  Charleston 
Christmas  Boat  Parade.  A  regulated  area 
is  established  to  include  the  waters  500 
yards  ahead  of  the  lead  parade  vessel, 
100  yards  astern  of  the  last  parade 
vessel,  and  50  yards  to  either  side  of  all 
parade  vessels  along  the  parade  route 
described  in  paragraph  (b)  of  this 
section. 

(2)  Fireworks  display.  A  regulated 
area  is  established  for  all  waters  in  Folly 
Island  Channel,  Charleston  Harbor, 
Charleston  SC  encompassing  a  300  yard 
radius  aroimd  a  fireworks  barge  in 
approximate  position  32°46.192N, 
079°54.327W.  All  coordinates 
referenced  use  datum:  NAD  1983. 

(b)  Parade  route.  The  parade  will 
organize  in  the  Middle  Ground,  North  of 
Charleston  South  Channel.  The  parade 
will  proceed  northeasterly  along  the 
west  edge  of  Commercial  Anchorage  A, 
entering  Rebellion  Reach  in  the  vicinity 
of  Charleston  Harbor  Channel  Lighted 
Buoy  2  (Light  List  Number  2520),  thence 
proceeding  northwesterly  up  Shutes 
Folly  and  Horse  Reach  to  approximately 
two-tenths  of  a  nautical  mile  north  of 
USS  Yorktown  at  position  32°47.7'N, 
079°47.6'W,  thence  westerly  across  Hog 
Island  Reach  near  Charleston  Harbor 
North  Channel  Lighted  Buoy  11  (Light 
List  Number  2529)  at  approximate 
position  32°47.6'N,  079°55.1'W, 
entering  Town  Creek  Lower  reach  near 
Town  Creek  Channel  Lighted  Buoy  2 
(Light  List  Number  2715)  at 
approximate  position  32°47.7'N, 
079°55.5'W  thence  south  to  32°45.7'N, 
079°55.3'W  (approximately  one  half 
nautical  mile  southeast  of  Battery 
Point),  thence  northwesterly  up  the 
Ashley  River,  and  continuing  to  the 
finishing  point  at  City  Marina  at 
approximate  position  32°46.6'N,  079° 
57.2'W. 

(c)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  in  writing  by  the 
Conmiander,  Coast  Guwd  Group 
Charleston,  South  Carolina. 

(d)  Special  local  regulations.  Non- 
participating  vessels  are  prohibited  from 
entering  the  regulated  areas  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  Spectator  craft  may  remain 
in  the  designated  spectator  area  to  be 
established  by  the  event  sponsor.  The 
Charleston  Cultural  Affairs  Office. 

(e)  Dates:  This  section  is  effective 
from  5  p.m.  to  8  p.m.  on  December  1, 
2001. 


Dated:  October  18,  2001. 

D,B.  Pelei  uiui. 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  Seventh  Coast  Guard  District. 

[FR  Doc.  01-26992  FUed  10-25-01;  8:45  am) 

BHJJNG  COOe  4010-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD07-01-121] 

RIN211S-AE46 

Special  Local  Regulations;  Waverly 
Hotel  Fireworks  Display,  Blscayne  Bay, 
Miami,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  a 
fireworks  display  for  the  Waverly  Hotel 
Opening  in  Biscayne  Bay,  Miami,  FL. 
These  regulations  prohibit  unauthorized 
vessels  from  entering  the  regulated  area. 
These  regxilations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  ^ent. 

DATES:  This  rule  is  effective  frt>m  7  p.m. 
to  10  p.m.  on  November  16,  2001. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD07-01- 
121  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Group  Miami, 
100  MacArthur  Causeway,  Miami 
Beach,  Florida,  33139  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  BMl 
Daniel  C.  Vaughn,  Coast  Guard  Group 
Miami,  at  305-535-4317. 

SUPPUEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  efiiective  date 
of  this  regulation  would  be  contrary  to 
public  safety  interests  since  immediate 
action  is  needed  to  minimize  potential 
danger  to  the  public  because  there  vrill 
be  numerous  spectator  craft  in  the  area 
where  fireworks  will  be  laimched. 
Moreover,  a  NPRM  is  imnecessaiy 
because  the  regidation  will  have  a 
minimal  impact  on  the  public  because 
the  regulated  area  is  outside  of  the 
shipping  channel  and  the  regulation  is 
only  in  effect  for  3  hours. 
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For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because  of  the  inherent 
danger  associated  with  storing  and 
launching  fireworks  near  spectator  craft. 
This  fireworks  display  is  to  celebrate  the 
opening  of  the  Waverly  Hotel  in  Miami, 
FL.  These  regulations  prohibit 
unauthorized  vessels  from  entering  the 
regulated  area  aroimd  a  fireworks  barge 
in  Biscayne  Bay  on  November  16,  2001. 

Discussion  of  Rule 

This  rule  creates  a  regulated  area 
aroimd  a  fireworks  barge  in  Biscayne 
Bay,  Miami,  Florida.  All  vessels  are 
required  to  keep  out  of  the  regulated 
area,  1600  feet  in  diameter  around  the 
fireworks  barge  in  Biscayne  Bay,  FL,  at 
approximate  position  25°46.618N, 
080°08.4W  unless  specifically 
authorized  by  the  Coast  Guard  Patrol 
Commander.  All  coordinates  referenced 
use  Datum  NAD:  83.  This  rule  is 
effective  from  7  p.m.  until  10  p.m.  on 
November  16,  2001. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979) 
because  this  temporary  rule  will  only  be 
in  effect  for  3  hours. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  regulated  area  in  Biscayne  Bay,  FL 
from  7  p.m.  to  10  p.m.  on  November  16. 


2001.  The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  be  in 
effect  for  3  hours. 

Assistance  for  SmaU  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  may 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
Small  entities  may  contact  the  person 
listed  under  FOR  FURTHUR  MFORMATKM 
CONTACT  for  assistance  in  understanding 
and  participating  in  this  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compUance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  efiiects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  vn\h  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  Tribes, 
or  on  the  distribution  of  power  and 
responsibihties  between  the  Federal 
Government  and  Indian  Tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affeirs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1D,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 
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List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 


PART  100— [SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236.  49 
CFR  1.46,  and  33  CFR  100.35. 

2.  Add  §  100.35T-07-121  to  read  as 
follows:  I 

f100.35T-07-121    Waverty  Hotel  Opening 
Fireworfca  Display,  BIscayna  Bay,  Miami, 
FL. 

(a)  Regulated  area.  A  regulated  area  is 
established  1600  feet  in  diameter 
around  a  barge  in  Biscajme  Bay,  FL,  at 
approximate  position  25''46.618N, 
080°08.4W.  All  coordinates  referenced 
use  Datum  NAD:  83. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer, 
Coast  Guard  Station  Miami  Beach. 

(c)  Special  local  regulations. 
Unauthorized  vessels  are  prohibited 
from  entering  the  regulated  area  without 
the  permission  of  the  Coast  Guard  Patrol 
Commander. 

(d)  Dates:  This  rule  is  effective  from 
7  p.m.  until  10  p.m.  on  November  16, 
2001. 

"Dated:  October  18, 2001. 
D.B.  Peterman, 

Captain.  U.S.  Coast  Guard,  Acting 
Commander.  Seventh  Coast  Guard  District. 
[FR  Doc.  01-26993  Filed  10-25-01;  8:45  am) 
BNJJNO  CO06  4«10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CG001-01-142] 

RIN2115-AE47 

Drawbridge  Operation 
Regulations:  Dorchester  Bay,  MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulations  that  govern  the 
William  T.  Morrisey  Boulevard  Bridge, 
at  mile  0.0.  across  Dorchester  Bay  at 


Boston,  Massachusetts.  This  temporary 
change  to  the  drawbridge  operation 
regulations  will  allow  the  bridge  to 
remain  in  the  closed  position  from 
November  1,  2001  through  May  10, 
2002.  This  action  is  necessary  to 
facilitate  necessary  maintenance  at  the 
bridge. 

DATES:  This  rule  is  effective  from 
November  1,  2001  through  May  10, 
2002. 

ADDRESSES:  Comments  and  material 
received  bom  the  public,  as  well  as 
doctmients  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-01-142)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District,  Bridge 
Branch  Office,  408  Atlantic  Avenue, 
Boston,  Massachusetts,  02110,  7  a.m.  to 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  McDonald,  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPtfMENTARY  INFORMATION: 

Regulatory  Information 

On  September  11,  2001,  we  published 
a  notice  of  proposed  rulemaking 
(NPRM)  entitled  Drawbridge  Operation 
Regulations;  Dorchester  Bay, 
Massachusetts,  in  the  Federal  Register 
(66  FR  47123).  We  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested  and  none  was  held. 
Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  making  this  regulation 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  discussed  the  bridge 
closure  with  the  members  of  the  only 
marine  facility,  the  Dorchester  Yacht 
Club,  effected  by  this  change  in 
operating  regulations  prior  to 
publication  of  the  notice  of  proposed 
rulemaking  and  no  objections  were 
received. 

The  NPRM  specified  that  we 
anticipated  that  the  final  rule  would 
become  effective  less  than  30  days 
following  publication.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  perform 
this  project  during  the  winter  months 
when  there  have  been  few  requests  to 
open  the  bridge. 

Background  and  Purpose 

The  William  T.  Morrisey  Boulevard 
Bridge,  at  mile  0.0,  across  Dorchester 
Bay  has  a  vertical  clearance  of  12  feet 
at  mean  high  water  and  22  feet  at  mean 
low  water.  The  existing  regulations  at  33 
CFR  117.597  require  the  draw  to  open 


on  signal  from  April  16  through  October 
14;  except  that,  the  draw  need  not  open 
for  vessel  traffic  from  7:30  a.m.  to  9  a.m. 
and  from  4:30  p.m.  to  6  p.m.  except  on 
Saturdays,  Sundays,  or  holidays 
observed  in  the  locality.  From  October 
15  through  April  15,  the  draw  shall 
open  on  signal  if  at  least  twenty-four 
hours  notice  is  given. 

The  bridge  owner,  the  Metropolitan 
District  Commission  (MDC),  asked  the 
Coast  Guard  to  temporarily  change  the 
drawbridge  operation  regiilations  to 
allow  the  bridge  to  remain  in  the  closed 
position  from  November  1,  2001 
through  May  10,  2002,  to  facilitate 
rehabilitation  construction  at  the  bridge. 
The  bridge  owner  and  the  Coast  Guard 
contacted  all  known  waterway  users  to 
advise  them  of  the  proposed  closure.  No 
objections  or  negative  comments  were 
received  in  response  to  this  proposal. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  as  a  restilt,  no 
changes  have  been  made  to  this  final 
rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  This 
conclusion  is  based  on  the  fact  that  the 
only  marine  facility  affected  by  this  rule 
has  agreed  to  the  closure  period  for  the 
bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  only  marine  facility  affected  by  this 
rule  has  agreed  to  the  closure  period  for 
the  bridge. 
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Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Govenunent's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  fit>m  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
envirbimiental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  enviroimient. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 


Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46: 33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

§117.597    [Suspended] 

2.  From  November  1,  2001  through 
May  10,  2002,  §  117.597  is  suspended. 

3.  From  November  1,  2001  through 
May  10,  2002.  §  117.T602  is  temporarily 
added  to  read  as  follows: 

§117.T602    Dorchester  Bay. 

The  draw  of  the  William  T.  Morrisey 
Boulevard  Bridge,  mile  0.0,  at  Boston, 
need  not  open  for  the  passage  of  vessel 
traffic. 

Dated:  October  12.  2001. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
(FR  Doc.  01-26994  Filed  10-25-01;  8:45  am] 
BILLINQ  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-140] 

RIN211S-AA97 

Security  Zone;  Sault  Locks,  St  Mary's 
River,  Sault  Ste.  Marie,  Ml 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  around  the 
Sault  Locks  in  Sault  Ste.  Marie, 
Michigan.  This  regulation  is  necessary 
to  provide  additional  protection  for  the 
locks  due  to  terrorist  attacks  that 
occiured  on  September  1 1 ,  2001 .  The 
security  zone  is  intended  to  restrict 
vessel  traffic  movement  through  and 
around  the  Sault  Locks. 
DATES:  This  rule  is  effective  frt>m  1  p.m. 
October  11,  2001  until  1  p.m.  )une  15. 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD09-01-140]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Sauh  Ste.  Marie.  337  Water  St..  Sault 
Ste.  Marie,  MI  49783,  between  7:30  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Joe  Cost.  Chief,  Coast  Guard 
Marine  Safety  Office  Sault  Ste.  Marie, 
MI,  (906)  635-3220. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  Coast  Guard  for  good 
cause  finds  that,  under  5  U.S.C. 
553(b)(B)  and  (d)(3),  notice  and  public 
comment  on  the  rule  before  the  effective 
date  of  the  rule  and  advance  publication 
are  impracticable  and  contrary'  to  public 
interest.  Immediate  action  is  necessary 
to  ensuire  the  safety  of  life,  property,  the 
environment,  as  well  as  safe  passage  for 
vessels  transiting  this  area.  The  conduct 
of  notice  and  comment  rulemaking 
proceedings  and  compliance  with 
advance  notice  requirements  present 
significant  public  security  and  safety 
concerns  that  outweigh  the  public 
interest  in  compliance  with  these 
provisions.  Public  rulemaking 
proceedings  and  advance  publication 
could  provoke  consequences  that  would 
pose  a  risk  of  harm  to  the  public, 
military  personnel,  and  law 
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enforcement  personnel  charged  with 
enforcement  of  the  security  zone.  This 
regulation  is  geographically  limited  so 
that  it  meets  the  needs  of  national 
security  with  a  minimal  burden  on  the 
public.  I 

Background  and  Purpose 

The  security  zone  is  established  to 
provide  additional  protection  of  the 
locks  in  response  to  the  September  11, 
2001  terrorist  attacks  on  the  World 
Trade  Center  buildings  in  New  York 
Qty  and  on  the  Pentagon  in  Arlington, 
Virginia.  The  security  zone  is  intended 
to  restrict  vessel  traffic  movement 
through  and  around  the  Sault  Locks.  All 
persons  and  vessels  shall  comply  with 
the  instructions  of  the  Captain  of  the 
Port  Sault  Ste.  Marie  or  the  designated 
on  scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Sault  Ste.  Marie  or  his  designated  on 
scene  representative.  The  Captain  of  the 
Port  Sault  Ste.  Marie  may  be  contacted 
via  the  VTS  at  telephone  number  (906) 
635-3232  or  on  VHF  channel  12  (156.6 
MHz)  or  VHF  channel  14  (156.7  MHz). 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

The  security  zone  covers  a  vital 
portion  of  the  St.  Mary's  River  transited 
by  commercial  and  recreational  vessels 
and  is  being  created  to  protect  the  Sault 
locks.  The  Coast  Guard  does  foresee 
minor  interruption  to  the  passage  of 
vessels  through  this  area.  While  vessels 
will  need  authorization  to  transit  the 
zone,  the  Coast  Guard  expects  minimal 
interference  with  or  delay  in  their 
passage. 

Small  Entities  | 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  and  not-for- 
profit  organizations  that  are  not 
dominant  in  their  respective  fields,  and 
government  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  imder 
section  605(b)  that  this  temporary  final 
rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smadl 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  the  St. 
Mary's  River  up-river,  between,  and 
down-river  of  the  Sault  Locks 
immediately  until  terminated  by  COTP 
Sault  Ste.  Marie. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Vessel  traffic  will 
be  allowed  to  pass  through  the  zone 
with  the  permission  of  the  COTP  or  his 
designated  on  scene  representative. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effectiveness  and 
participate  in  the  rulemaking  process,  ff 
your  small  business  or  organization  is 
affected  by  this  rule,  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  office  listed  in  ADDRESSES  in  this 
preamble. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  does  not 
have  implications  for  Federalism  imder 
that  order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regiilation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 


Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— AEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T09-118  is 
added  to  read  as  follows: 

S165.T09-118  Security  Zone;  SL  Mary's 
River  and  St  Mary's  Fails  Canal,  Sault  SL 
Marie,  Ml. 

(a)  Location.  The  following  area  is  a 
security  zone:  beginning  at  a  line  drawn 
from  46°  29.94'  N.  084°  20'  W  to  46° 
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30.21'  N,  084°  20'  W  (these  coordinates 
are  on  opposite  sides  of  the  St.  Mary's 
River  and  east  of  the  Sault  Locks); 
proceeding  in  a  westerly  direction, 
encompassing  all  waters  in  the  river 
along  the  St.  Mary's  River  and  St. 
Mary's  Falls  Canal  past  the  Sault  Locks, 
to  a  hne  drawn  from  46°29.86'  N,  084° 
23'  W  to  46°  30.27'  N.  084°  23'  W  (these 
coordinates  are  on  opposite  sides  of  the 
St.  Mary's  River,  west  of  the  Sault 
locks).  These  coordinates  are  based 
upon  North  American  Datum  1983 
(NAD  83). 

(b)  Effective  dates.  This  section  is 
effective  from  1  p.m.  October  11,  2001 
until  1  p.m.  June  15,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Sault 
Ste.  Marie.  Michigan.  The  general 
regulations  of  §  165.33  of  this  part 
apply. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  must  first  notify  the 
Captain  of  the  Port  Sault  Ste.  Marie  via 
the  Vessel  Traffic  Service  (VTS)  at 
telephone  number  (906)  635-3232  or  on 
VHF  channel  12  (156.6  MHz)  or  VHF 
channel  14  (156.7  MHz)  and  receive 
permission  to  transit  the  area.  Approval 
will  be  made  on  a  case-by-case  basis. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Sault  Ste.  Marie  or 
the  designated  on-scene  patrol 
personnel. 

Dated:  October  11,  2001. 
C  S.  Gordon. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Sault  Ste.  Marie,  W. 
(FR  Doc.  01-27053  Filed  10-25-01;  8:45  am] 
BaOJNQ  CODE  4aie-i>-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4185;  FRL-7089-2] 

Approval  and  Promulgation  o#  Air 
Quality  bnplamantation  Plana; 
Pannaylvania;  Poat  1996  Rata-of- 
Prograaa  Plan  and  One-Hour  Ozone 
AttahHnant  Danwnalratlon  for  the 
PliHadalphla-Wllmlngton-Tranton 
Ozona  Nonatlalnmant  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  approving  the 
State  Implementation  Plans  (SIPs) 
consisting  of  the  Post  1996  rate-of- 
progress  (ROP)  plans  and  the  one-hour 
ozone  attainment  demonstration  for  the 
Philadelphia- Wilmington-Trenton 
severe  nonattainment  area  (the 
Philadelphia  area).  These  control 
strategy  plans  were  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP).  The 
measures  that  have  been  adopted  by  the 
Commonwealth  which  comprise  the 
control  strategies  of  the  Post- 1996  ROP 
plans  and  the  one-hour  ozone 
attainment  demonstration  have  and  will 
result  in  significant  emission  reductions 
of  volatile  organic  compounds  (VOCs) 
and  oxides  of  nitrogen  (  NOx)  in  the 
Philadelphia  area.  The  intended  effect 
of  this  action  is  to  approve  these  SIP 
revisions  as  meeting  the  requirements  of 
the  Clean  Air  Act  (CAA  or  the  Act).  The 
Philadelphia  area  is  comprised  of  two 
counties  in  Delaware,  one  county  in 
Maryland,  seven  counties  in  New  Jersey, 
and  five  counties  in  Pennsylvania, 
namely  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia 
counties. 

DATES:  This  final  rule  is  e^ctive  on 
November  26,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division.  U.S.  Environmental  Protection 
Agency,  Region  UL  1650  Arch  Street, 
Pldladelphia,  Pennsylvania  19103; 
Pennsylvania  Department  of 


Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Webster,  (215)  814-2033  at  the  EPA 
Region  III  office  above  or  by  e-mail  at 
Webster.Jill@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

This  SUPPLEMENTARY  INFORMATKNI 
section  is  organized  to  address  the 
following  questions: 

A.  What  action  is  EPA  taking  in  this  final 
rulemaking? 

B.  What  previous  action  has  been  proposed 
on  these  SD'  Revisions? 

C.  What  were  the  conditions  for  approval 
provided  in  the  Notice  of  Proposed 
Rulemaking  for  the  attainment 
demonstration? 

D.  What  amendments  to  the  attainment 
demonstration  SIP  did  Pennsylvania  submit 
for  the  Philadelphia  area  since  December  16, 
1999? 

E.  What  did  the  Supplemental  Notices  of 
Proposed  Rulemaking  cover? 

F.  When  did  EPA  make  a  determination 
regarding  the  adequacy  of  the  Motor  Vehicle 
Emissions  Budgets  for  the  Philadelphia  area? 

G.  Upon  what  SIP  elements  did  EPA  need 
to  take  final  action  before  or  concurrently 
with  full  approval  of  the  attainment 
demonstration  could  be  granted? 

H.  What  measures  are  in  the  control 
strategy  for  the  Post  1996  plan  and  the 
attainment  demonstration? 

I.  What  are  the  approved  transportation 
conformity  budgets,  and  what  effects  does 
this  action  have  on  transp>ortation  planning? 

).  What  happens  to  the  approved  200S 
budgets  when  Slates  change  their  budgets 
using  the  MOBILE6  Model? 

K.  What  is  the  Status  of  Pennsylvania's 
New  Source  Review  (SIP)? 

L.  What  comments  were  received  on  the 
proposed  approvals  and  how  has  EPA 
responded  to  them? 

A.  What  Action  Is  EPA  Taking  in  This 
Final  Rnlemaking? 

EPA  is  fully  approving  as  meeting  the 
requirements  of  section  182(c)(2)  and  (d) 
of  the  Act,  the  Post  1996  ROP  plans  and 
the  one-hour  attainment  demonstration 
SIP,  demonstrating  attainment  by 
November  2005,  which  were  submitted 
by  Pennsylvania  for  the  Philadelphia 
area.  The  following  tables  identify 
submittal  dates  and  amendment  dates 
for  the  Post  1996  ROP  plans  and  the 
attainment  demonstration: 


Table  l.— Summary  of  Attainment  Demonstration  Submittal  Dates 

Date 

Content 

Initial  sut)mittal  

April  30,  1998  

Attainment  demonstration. 

Amendment 

Amendment 

Atigu8t21,  1996  

Febnjary  25.  2000 

Supplement  to  ttie  Attainment  Demonstration  for  F^eg«onal  Scale 

Modeling. 
Revised  Motor  Vehicle  Emissions  Budgets  to  Include  Benefits  Irom 

the  National  Low  Emission  Vehicle  (NLEV)  Program  and  Heavy 

Duty  Diesel  Engine  (HDDE)  Rule. 

54144 


Federal  Register /Vol.  66.  No.  208 /Friday,  October  26,  2001 /Rules  and  Regulations 


Table  1 

.—Summary  of  Attainment  Demonstration  Submittal  Dates— Continued 

Date 

Content 

Amendment                  

July  31,  1998  &  

Commitments  to  Adopt  Needed  Measures  for  Attainment. 

Amendment       

Febmary  25.  2000  

July  19,  2001  

July  19,  2001  

Revised  Motor  Vehicle  Emission  Budgets  to  Include  tt)e  Benefits  from 

Amendment              



the  Tier  2/Sutfur-in-fuel  Rule. 
Reasonably  Available  Control  Measures  Analysis. 

Table  2.— Summary  of  Post-" 

1996  ROP  Submittal  Dates 

Date 

Content 

Initial  submittal 

July  31,  1998 

ROP  thorough  1999. 

Initial  submittal    

April  30.  1998  

ROP  thorough  2005. 

Amendment  

February  25.  2000 

Revised  Motor  Vehicle  Emissions  Budgets  to  Include  Benefits  from 

the  NLEV  Program  and  HDDE  Rule. 

B.  What  Previous  Action  Has  Been 
Proposed  on  These  SIP  Revisions? 

In  a  December  16, 1999  (64  FR  70428) 
notice  of  proposed  rulemaking  (the 
December  16, 1999  NPR),  we  proposed 
approval  of  Pennsylvania's  2005 
attainment  demonstration  for  the 
Philadelphia  area. 

On  February  22.  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
on  guidance  memoranda  relating  to  the 
ten  one-hour  ozone  attainment 
demonstrations  (including  the 
Philadelphia  area)  proposed  for 
approval  or  conditional  approval  on 
December  16,  1999.  The  guidance 
memoranda  are  entiUed:  "Guidance  on 
Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment 
Demonstrations"  dated  November  3, 
1999,  and  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RAGM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas"  dated  November 
30. 1999. 

On  July  28.  2000  (65  FR  46383),  EPA 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPR)  on  the 
attainment  demonstration.  In  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  redating  to  the 
motor  vehicle  emissions  budgets  in 
attainment  demonstration  SIP  revisions. 
This  supplemental  notice  is  discussed 
in  Section  I.E.  of  this  document. 

On  August  24.  2001  (66  FR  44568). 
EPA  published  a  NPR  proposing  to 
approve  Pennsylvania's  Post  1996  plans 
for  the  Philadelphia  area.  We  did  not 
receive  any  comments  on  that  NPR.  In 
this  final  rulemaking  action,  we  are 
approving  the  Post  1996  ROP  plans 
submitted  by  Pennsylvania  from  1996 
through  the  2005  attainment  year. 

On  August  30,  2001  (66  FR  45797), 
EPA  published  a  SNPR  on  the 
attainment  demonstration.  In  that 
supplemental  notice,  we  proposed  to 


approve  Peiuisylvania's  analysis  and 
determination  that  there  are  no 
additional  reasonably  available  control 
measures  (RAGM)  for  the  area.  We 
received  no  comments  on  that  SNPR. 

Comments  received  on  the  December 
16. 1999  (64  FR  70428)  and  July  28. 
2000  (65  FR  46383)  proposed  actions 
listed  in  this  section  relevant  to  the 
Philadelphia  area  attainment 
demonstration  are  discussed  in  Sections 
I.  K.  and  II. 

C.  What  Were  the  Conditions  for 
Approval  Provided  in  the  Notice  of 
Proposed  Rulemaking  for  the 
Attainment  Demonstration? 

On  December  16. 1999  (64  FR  70428), 
we  proposed  approval  of  the  attainment 
demonstration  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
Philadelphia  area.  Our  approval  was 
contingent  upon  certain  actions  by 
Permsylvania.  These  actions  were  to: 

(1)  Adopt  and  submit  adequate  motor 
vehicle  emissions  budgets. 

(2)  Submit  a  list  of  control  measures 
that,  when  implemented,  would  be 
expected  to  provide  sufficient 
additional  emission  reductions  to 
further  reduce  emissions  to  support  the 
attaiiunent  test  and  a  commitment  that 
these  measures  would  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget. 

(3)  Adopt  and  submit  a  rule(s)  for  the 
regional  NOx  reductions  consistent  with 
the  modeling  demonstration. 

(4)  Adopt  and  submit  an  enforceable 
commitment(s).  or  a  reaffirmation  of 
existing  enforceable  commitment  to  do 
the  following: 

(a)  Submit  measures  by  October  31. 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  for  additional 
emission  reduction  measures  developed 


through  the  regional  process,  submit  an 
enforceable  commitment  for  the 
additional  measures  and  a  backstop 
commitment  to  adopt  and  submit 
intrastate  measures  for  the  emission 
reductions  in  the  event  the  regional 
process  does  not  recommend  measures 
that  produce  emission  reductions. 

(b)  Submit  a  revised  SIP  &  motor 
vehicle  emissions  budget  by  October  31, 
2001  if  additional  measiues  affect  the 
motor  vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budgets  1  year  after 
MOBILE6  issued. 

(d)  Perform  a  mid-course  review  by 
December  31.  2001. 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  Did  Pennsylvania 
Submit  for  the  Philadelphia  Area  Since 
December  16. 1999? 

Since  December  16, 1999. 
Pennsylvania  has  submitted  a  number  of 
amendments  to  the  Pennsylvania  SIP  for 
Philadelphia: 

(1)  On  February  25,  2000,  the 
Commonwealth  submitted  the  "State 
Implementation  Plan  Revision  to  the 
Philadelphia  Ozone  Nonattainment 
Area"  dated  January,  2000.  This 
submittal  contained  the  revised  motor 
vehicle  emissions  budgets  for  the  Post 
1996  ROP  plans  and  the  attaiiunent 
demonstration.  The  revised  motor 
vehicle  emissions  budgets  reflected  the 
benefits  achieved  from  the  NLEV 
program  and  the  HDDE  rule. 

(2)  In  the  February  25,  2000  submittal, 
the  Commonwealth  included  a 
commitment  to  revise  the  motor  vehicle 
emissions  budgets  within  one  year  after 
the  official  release  of  the  MOBILE  6 
model. 

(3)  On  February  25.  2000,  the 
Commonwealth  also  submitted  a  letter 
reaffirming  a  previous  commitment  to 
adopt  additional  measures  needed  to 
reach  attainment  by  October  31.  2001 
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and  to  revise  the  SIP  and  motor  vehicle 
emissions  budgets  by  October  31,  2001 
if  the  additional  measures  affect  the 
motor  vehicle  emissions  inventory  in 
accordance  with  the  requirements  of  the 
CAA.  hi  its  February-  25,  2000  letter,  the 
Commonwealth  enclosed  a  copy  of  the 
Southeastern  Pennsylvania's 
Stakeholder's  report  which  includes  a 
list  of  potential  control  measiu«s  that 
the  work  group  identified  and 
considered  during  the  Stakeholder's 
process. 

(2)  On  July  19.  2001  the 
Commonwealth  submitted  a  revision  to 
its  2005  attainment  demonstration  SIP 
which  includes  revised  attainment  year 
motor  vehicle  emissions  budgets  for  the 
Philadelphia  area.  The  revised  motor 
vehicle  emissions  budgets  reflect  the 
benefits  of  the  Tier  2/Sulfur  rule 
estimated  for  the  Philadelphia  area.  The 
Commonwealth  also  included  in  the 
July  19,  2001  submittal  a  formal  SIP 
commitment  to  perform  a  mid  course 
review  by  December  31,  2003. 

(3)OnJuly  19.  2001.the 
Commonwealth  also  submitted  a 
supplement  to  its  2005  attainment 
demonstration  SIP  submittal  consisting 
of  a  RAGM  analysis  and  determination. 

E.  What  Did  the  Supplemental  Notices 
of  Proposed  Rulemaking  Cover? 

(1)  On  July  28.  2000,  EPA  published 
a  supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  2005 
attainment  demonstration  (65  FR 
46383).  In  that  supplemental  notice,  we 
clarified  and  expanded  on  two  issues 
relating  to  the  motor  vehicle  emissions 
budgets  in  this  attainment 
demonstration  SIP  revision: 

(a)  First,  we  proposed  a  clarification 
of  what  occiirs  if  we  finalize  conditional 
or  full  approval  of  this  and  certain  other 
attainment  demonstration  SIP  revisions 
based  on  a  state  commitment  to  revise 
the  SIP's  motor  vehicle  emissions 
budgets  in  the  futiue.  Under  the 
proposal,  the  motor  vehicle  emissions 
budgets  in  the  approved  SIP  will  apply 
for  transportation  conformity  purposes 
only  until  the  budgets  are  revised 
consistent  with  the  commitment  and  we 
have  found  the  new  budgets  adequate. 
Once  we  have  found  the  newly  revised 
budgets  adequate,  then  they  would 
apply  instead  of  the  previous 
conditionally  or  fully  approved  budgets. 
Normally,  revisions  to  approved  budgets 
cannot  be  used  for  conformity  purposes 
until  we  approve  the  revised  budgets 
into  the  SIP.  Therefore,  we  proposed  to 
clarify  that  when  oiu  approval  of  this 
and  certain  other  1-hour  ozone 
attainment  demonstrations  is  based  on  a 
commitment  to  futiu«  revisions  to  the 
budget,  our  approval  of  the  budget  lasts 


oidy  until  revisions  to  satisfy  those 
conditions  are  submitted  and  we  find 
them  adequate. 

(b)  Second,  we  proposed  that  States 
may  opt  to  commit  to  revise  their 
emissions  budgets  1  year  after  the 
release  of  the  MOBILE6  model,  as 
originally  proposed  on  December  16. 
1999;  or.  States  may  commit  to  a  new 
option,  i.e..  to  revise  their  budgets  2 
years  following  the  release  of  die 
MOBILE6  model,  provided  that 
conformity  is  not  determined  without 
adequate  MOBILE6-derived  SIP  budgets 
during  the  second  year.  This  second 
option  did  not  affect  the  Philadelphia 
area  because  Pennsylvania  has 
submitted  an  enforceable  commitment 
to  revise  the  motor  vehicle  emissions 
budgets  within  one  year  after  the  official 
release  of  the  MOBILE6  model. 

(c)  In  addition,  we  reopened  the 
comment  period  to  take  comment  on 
these  two  issues  and  to  allow  comment 
on  any  additional  materials  that  were 
placed  in  the  dockets  for  the  proposed 
actions,  close  to  or  after  the  initial 
comment  period  closed  on  February  14, 

2000  (65  FR  at  46383,  July  28,  2000).  For 
many  of  the  areas,  additional 
information  had  been  placed  in  the 
docket  close  to  or  since  the  initial 
comment  period  concluded.  In  general, 
these  materials  were  identified  as 
consisting  of  motor  vehicle  emissions 
budgets,  and  revised  or  additional 
commitments  or  reaffirmations 
submitted  by  die  States  (65  FR  at  46387. 
July  28,  2000). 

(2)  On  August  24.  2001  (66  FR  44571). 
EPA  published  a  SNPR  for 
Pennsylvania's  attainment 
demonstration  for  the  Philadelphia  area. 
In  that  supplemental  notice,  we 
proposed  to  approve  Pennsylvania's 
revision  to  the  motor  vehicle  emissions 
budgets  for  the  attainment  year  of  2005 
which  reflected  the  benefits  of  the 
Federal  Tier  2/Sulfur  rule.  In  diat  SNPR. 
we  also  proposed  to  approve  the 
Commonwealth's  formal  SIP 
commitment  to  perform  a  mid-course 
review  by  December  31.  2003.  We 
received  no  comments  on  that  SNPR. 

(3)  As  noted  earlier,  on  August  24, 

2001  (66  FR  44568),  EPA  published  a 
NPR  proposing  to  approve 
Pennsylvania's  Post  1996  plans  for  the 
Philadelphia  area.  We  did  not  receive 
any  comments  on  that  NPR.  In  this  final 
rulemaking  action,  we  are  approving  the 
Post  1996  ROP  plans  submitted  by 
Pennsylvania  from  1996  through  the 
2005  attainment  year. 

(4)  On  August  30,  2001  (66  FR  45797). 
EPA  published  a  SNPR  on  die 
attainment  demonstration.  In  that 
supplemental  notice,  we  proposed  to 
approve  Pennsylvania's  RAGM  analysis 


and  determination  for  the  Philadelphia 
area.  We  received  no  comments  on  that 
SNPR. 

F.  When  Did  EPA  Make  a 
Determination  Regarding  the  Adequacy 
of  the  Attainment  Motor  Vehicle 
Emissions  Budgets  for  the  Philadelphia 
Area? 

Pennsylvania  submitted  a  revision  to 
the  attainment  plan  SIP  for  the 
Philadelphia  area  on  July  19.  2001.  This 
revision  contained  revised  motor 
vehicle  emissions  budgets  for  the 
attainment  year  of  2005  that  reflected 
the  benefits  of  the  Federal  Tier  2/Sulfur 
rule.' 

On  August  24.  2001  (66  FR  44571),  we 
proposed  to  approve  and  proposed  to 
find  adequate  the  budgets  in 
Pennsylvania's  July  19.  2001  submittal 
of  the  revised  attainment  plan.  Our 
August  24.  2001  proposed  rulemaking 
opened  a  public  comment  period  to  take 
comment  on  the  approvability  and 
adequacy  of  the  budgets.  No  public 
comments  were  received  pursuant  to  the 
August  24.  2001  proposed  rulemaking. 
We  are  fully  approving  and  making  a 
determination  of  adequacy  in  this  final 
rule  for  the  budgets  for  the  Pennsylvania 
portion  of  the  Philadelphia  area 
submitted  on  July  19,  2001. 

Pennsylvania  has  an  acceptable 
commitment  to  revise  the  attainment 
year  motor  vehicle  emissions  budgets 
using  the  MOBILE6  model  within  one 
year  after  the  release  of  the  MOBILE6 
model,  and  EPA  is  approving  that 
commitment  in  this  final  rulemaking. 

G.  Upon  What  SIP  Elements  Did  EPA 
Need  to  Take  Final  Action  Before  Full 
Approval  of  the  Attainment 
Demonstration  Could  be  Granted? 

In  the  December  16,  1999  NPR  for  the 
Pennsylvania  attaiiunent  demonstration 
SIP,  EPA  noted  in  Tables  3  through  6 
the  status  of  many  of  the  control 
measures  or  part  D  requirements  of  the 
Act  for  serious  and  severe  areas.  The 
following  provides  the  status  of  those 
SIP  elements  which  are  relied  on  in  the 
attainment  demonstration  but  which 


•  In  the  December  16.  1999  NPR,  we  proposed  to 
disapprove  (he  attainment  demonstration  if 
Pennsvlvania  did  not  submit  motor  vehicle 
emissions  budgets  for  this  area  that  EPA  could  find 
adequate  by  May  31. .2000  (see  64  FK  at  70433).  The 
budgets  subject  to  this  May  31 .  2000  deadhne  did 
not  necessarily  have  to  account  for  Federal  Tier  2/ 
Sulfur  rle  reductions.  On  February  25.  2000 
Pennsylvania  submitted  a  SIP  revision  that 
included  motor  vehicle  emissions  budgets  for  the 
2005  attainment  year  that  did  not  include  the 
benefits  of  the  Federal  Tier  2/Sulfur  rule.  EPA  had 
determined  that  these  budgets  were  adequate  by  the 
May  31.  2000  deadline  (|une  8.  2000  at  65  FR 
36438).  Our  findings  of  adequacy  and  responses  to 
comments  can  be  accessed  at  HMM.epa.gov/otaq' 
Iraq  (once  there,  click  on  the  "conformity"  button). 
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were  not  fully  approved  as  of  December 
16. 1999: 

(1)  On  December  28, 1999.  EPA 
approved  Pennsylvania's  NLEV  SIP  (64 
PR  72564). 

(2)  On  June  6,  2000,  EPA  approved 
Pennsylvania's  NOx  OTC  MOU  Phase  II 
rule{65  FR  35842). 

(3)  On  August  21,  2001,  EPA 
approved  Pennsylvania's  NOx  Budget 
Rule  (66  FR  43795). 


(4)  On  August  24,  2001,  EPA 
approved  Pennsylvania's,  15  percent 
VOC  Reduction  Plan  (66  FR  44547). 

(5)  On  October  15,  2001,  EPA  signed 
a  final  rule  converting  its  limited 
approval  of  Pennsylvania's  generic  NOx 
and  VOC  RACT  regulations  to  a  full 
approval  as  they  apply  in  the 
Philadelphia  area.  'This  final  rule  has 
been  or  will  be  published  in  the  Federal 
Register  in  the  near  future. 


As  stated  previously,  in  this  final 
rulemaking  action,  we  are  approving  the 
Post  1996  ROP  plans  submitted  by 
Pennsylvania  from  1996  through  the 
2005  attainment  year.  These  plans 
demonstrate  ROP  for  milestone  years 
1999,  2002,  and  2005. 

H.  What  Measures  Are  in  the  Control 
Strategy  for  the  Post-1996  Plans  and  the 
Attainment  Demonstration? 


Table  3.— Control  Measures  in  the  1-Hour  Ozone  Post-1996  ROP  and  Attainment  Demonstration  for  the 

Philadelphia  Nonattainment  Area 


Control  measure 


Type  of  measure 


Credited  in  post-1996  plan  for 
which  milestone  years 


Credited  in  attainment  plan 


Enhanced  Inspection  &  Mainte- 
nance. 

Federal  Motor  Vehicle  Control  pro- 
gram. 

NLEV1 

Reformulated  Gasoline  (Phase  1  & 
2). 

Federal  Non-road  Gasoline  Engine 
standards. 

Federal  Non-road  Heavy  Duty  die- 
sel  engine  standards. 

NOx  RACT 

VOC  RACT  [ 

Stage  II  Vapor  Recovery  &  On- 
board Refueling  Vapor  Recovery 
(ORVR). 

AIM  Surface  Coatings 

Consumer  &  commercial  products 

Rule  Effectiveness  for  Point 
Sources  2. 

Shutdowns  2  ; 

Autobody  refinishing  ! 

Treatment,  Storage,  and  Disposal 
Facilities. 

Heavy  Duty  Diesel  Engines  (On- 
road). 

Beyond  RACT  NOx  Requirements 
on  Utilities. 


Approved  SIP 
Federal 


Approved  SIP  opt-in 
Federal 


Federal 
Federal 


Approved  SIP 
Approved  SIP 
Approved  SIP 
Federal 


Yes— 1999  through  2005  ... 

Tier  1—1999  through  2005 

Yes— 1999  through  2005  ... 

Phase  1—1999 

Phase  2— 2002  and  2005  . 
Yes— 1999  through  2005  ... 


Federal 

Federal 

Approved  SIP 


Approved  SIP  

Federal/Approved  SIP 
Federal 


Federal 

Approved  SIP 


Yes— 1999  through  2005 

Yes— 1999  through  2005 
Yes— 1999  through  2005 
Yes— 1999  through  2005 


Yes— 1999  through  2005 
Yes— 1999  through  2005 
Yes— 1999  through  2005 

Yes— 1999  through  2005 
Yes— 1999  through  2005 
Yes— 1999  through  2005 

Yes— 2005  „ 


Yes— 1999  through  2005 


Yes 

Tiere  1  and  2 

Yes 
Phase  2 

Yes 

Yes 

Yes 
Yes 
Yes 


Yes 
Yes 
Yes 

Yes 
Yes 
Yes 

Yes 

Yes 


l^tes: 

1 .  To  the  extent  NLEV  not  superseded  t)y  Tier  2. 

2.  These  state  initiatives  and  credits  are  approved  as  part  the  of  ttie  Post-96  ROP  plan. 


I.  What  Are  the  Approved 
Transportation  Conformity  Budgets, 
and  What  Effects  Does  This  Action 
Have  on  Transportation  Planning? 

(1)  What  Are  the  Approved 
Transportation  Conformity  Budgets  in 
the  Post- 1996  ROP  Plan  and  the 
Attainment  Demonstration? 

EPA  has  determined  that  the  budgets 
in  the  Post-1996  ROP  plan  and  the 


attainment  demonstration  are  adequate. 
In  this  action  EPA  is  approving  these 
budgets  which  are  listed  in  Table  4.  by 
type  of  control  strategy  SIP.^  Table  4. 
also  provides  the  amounts  of  the 
budgets  in  tons  per  day  (TPD),  the  year 

'  Note  tliat  the  2005  ROP  budgets  do  not  include 
the  Federal  Tier2/sulfur  rule  benefits.  The  2005 
attainment  budgets  do  include  the  Federal  Tier2/ 
sulfur  rule  benefits. 


associated  with  the  budgets,  and  the 
effective  date  of  EPA's  adequacy 
determination  for  those  budgets. 
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Table  4.— Transportation  Conformity  Budgets  for  the  Philadelphia  Area 


Control  strategy  SIP 

Year 

VOC  TPD 

NOx 

Date  of  adequacy  detemiination 

Post-1996  ROP  Plan 

1999 
2002 
2005 
2005 

88.6 
69.52 
61.76 
60.18 

109.6 
93.13 
86.42 
77.46 

June  23,  2000  (65  FR  36438.  June  8,  2000) 
June  23.  2000  (65  FR  36438,  June  8,  2000) 
June  23,  2000  (65  FR  36438,  June  8,  2000) 
November  26  2001 

Post-1996  ROP  Plan 

Post-1996  ROP  Plan 

Attainment  Demonstration  

For  a  conformity  analysis  for  year 
2005,  conformity  must  be  shown  to  both 
sets  of  2005  budgets,  which  effectively 
means  that  conformity  must  be 
demonstrated  to  the  lower  of  the  2005 
budgets.  For  conformity  analysis  year 
for  any  year  after  2005,  the  attainment 
demonstration  budgets  are  the 
applicable  budgets. 

EPA  has  concluded  that  these  SIP 
revisions  meet  the  requirements  of  the 
CAA  applicable  to  the  type  of  control 
strategy  SIP,  that  is,  demonstrates 
attainment  or  ROP,  with  the  applicable 
budgets  and  contains  the  measures 
necessary  to  support  these  budgets.  In 
this  final  action,  EPA  is  approving  these 
budgets. 

(2)  Is  a  Requirement  to  Redetermine 
Conformity  Within  18-months  Under 
Section  93  104  of  the  Conformity  Rule 
Triggered? 

Our  conformity  rule  establishes  the 
frequency  by  which  transportation  plans 
and  transportation  improvement 
programs  must  be  found  to  conform  to 
the  SIP  and  includes  trigger  events  tied 
to  both  submittal  and  approval  of  a  SIP 
(40  CFR  93.104(e)).  Both  initial 
submission  and  initial  approval  trigger 
a  redetermination  of  conformity.  This 
final  rule  approves  motor  vehicle 
emissions  budgets  contained  in  the 
attainment  demonstration  and  the  Post 
1996  ROP  plans.  We  are  advising 
affected  transportation  planning 
agencies  that  this  final  approval  of  the 
budgets  in  listed  in  Table  3  will  require 
a  re-determination  that  existing 
transportation  plans  and  TIPs  conform 
within  18  months  of  the  effiective  date 
listed  in  the  DATE  Section  of  this 
document.  See  40  CFR  93.104(e). 

(3)  What  Happens  to  the  Prior 
Restrictions  on  the  Use  of  the  Benefits 
of  Federal  Tier  2/Sulfur  Rule  in 
Conformity  Determinations 

In  our  December  16, 1999  NPR,  we 
allowed  States  to  submit  motor  vehicle 
emissions  budgets  that  did  not  reflect  ' 
the  benefits  of  EPA's  Tier  2/Sulfur  rule. 
In  that  NPR,  we  explained  that 
conformity  analyses  in  the  Peimsylvania 
portion  of  the  Philadelphia  area  could 
begin  including  Tier  2/Sulfur  program 
benefits  once  EPA's  Tier  2/Sulfur  rule 
was  promulgated,  provided  that  the 


attainment  demonstration  SIP  and 
associated  motor  vehicle  emissions 
budgets  include  the  Tier  2/Sulfur 
benefits.  For  an  area  that  requires  all  or 
some  portion  of  the  Tier  2/Sulfur 
benefits  to  demonstrate  attainment  but 
had  not  yet  included  the  benefits  in  the 
motor  vehicle  emissions  budgets,  we 
noted  that  our  adequacy  finding  will 
include  a  condition  that  conformity 
determinations  may  not  take  credit  for 
Tier  2/Sulfur  until  the  SIP  budgets  are 
revised  to  reflect  Tier  2/Sulfur  benefits. 

On  February  25,  2000,  the 
Commonwealth  submitted  2005-year 
motor  vehicle  emissions  budgets  for  the 
Pennsylvania  portion  of  the 
Philadelphia  area  that  did  not  include 
the  benefits  from  the  Tier  2/Sidfur  rule. 
These  2005-year  motor  vehicle 
emissions  budgets  applied  to  two 
separate  types  of  control  strategy  SIP 
revisions:  (1)  rate-of-progress  and  (2) 
attainment.  On  May  31.  2000  (Letter 
bom  Katz  to  Salvaggio),  EPA  notified 
PADEP  that  the  motor  vehicle  emissions 
budgets  submitted  on  February  25,  2000 
were  adequate  (see  65  FR  36438,  June  8, 
2000).  That  adequacy  finding  included 
a  condition  precluding  the  use  of  the 
emission  reduction  benefits  bom  the 
Tier  2/Sulfur  nde  in  conformity 
determinations. 

As  previously  explained,  on  July  19, 
2001,  the  Commonwealth  submitted 
revised  motor  vehicle  emissions  budgets 
for  the  2005  attainment  demonstration 
SIP  for  the  Pennsylvania  portion  of  the 
Philadelphia  area  that  did  include  the 
benefits  from  the  Tier  2/Sulfur  rule.  We 
are  approving  the  revised  motor  vehicle 
emissions  budgets  submitted  by  the 
Commonwealth  on  July  19,  2001  (which 
now  reflect  the  Tier  2/Sulfur  rule 
benefits).  On  November  26,  2001,  the 
effective  date  of  this  approval  of  the 
2005-year  attaimnent  motor  vehicle 
emissions  budgets  submitted  by 
Pennsylvania  on  July  19,  2001,  supplant 
those  attainment  motor  vehicle 
emissions  budgets  submitted  on 
February  25,  2000.  and  become  the 
budgets  for  the  Peimsylvania  portion  of 
the  Philadelphia  area  to  which  all  future 
transportation  plans  and  transportation 
improvement  programs  (TIPs)  must 
conform  (until  replaced  by  the  revised 
budgets  discussed  in  Section  I.  J.);  and 
the  restriction  on  the  use  of  the  benefits 


frt)m  the  Federal  Tier  2/Sulfur  rule  in  a 
conformity  determination  is  removed. 

).  What  Happens  to  the  Approved  200S 
Budgets  When  States  Change  Their 
Budgets  Using  the  MOBILE6  Model? 

All  states  whose  attainment 
demonstration  includes  the  effects  of 
the  Tier  2/sulfur  program  have 
conunitted  to  revise  and  resubmit  their 
motor  vehicle  emissions  budgets  after 
EPA  releases  the  M0BILE6  model.  On 
February  25,  2000,  Pennsylvania 
submitted  a  commitment  to  revise  the 
2005  motor  vehicle  budgets  in  the 
attainment  demonstration  within  one 
year  of  EPA's  release  of  the  M0BILE6 
model.  In  this  action,  EPA  is  approving 
this  commitment  to  revise  the  2005 
motor  vehicle  budgets  in  the  attainment 
demonstration  within  one  year  of  EPA's 
release  of  the  MOBILE6  model.  If 
Pennsylvania  fails  to  meet  its 
commitment  to  submit  revised  budgets 
using  the  MOBILE6  model,  EPA  could 
make  a  finding  of  failure  to  implement 
the  SIP,  which  would  start  a  sanctions 
clock  under  section  1 79  of  the  Act. 

As  we  proposed  in  our  July  28,  2000 
SNPR  (65  FR  46383),  today's  final 
approval  of  the  budgets  contained  in  the 
2005  attainment  plan  will  be  effective 
for  conformity  purposes  only  until  such 
time  as  revised  motor  vehicle  emissions 
budgets  are  submitted  (pursuant  to  the 
commitment  to  submit  revised  budgets 
using  the  MOBILE6  model  within  one 
year  of  EPA's  release  of  that  model)  and 
we  have  found  those  revised  budgets 
adequate.  We  are  only  approving  the 
attaimnent  demonstration  and  its 
ciurent  budgets  because  Pennsylvania 
has  provided  an  enforceable 
commitment  to  revise  the  budgets  using 
the  MOBILE6  model  within  one  year  of 
EPA's  release  of  that  model.  Therefore, 
we  are  limiting  the  duration  of  our 
approval  of  the  current  budgets  only 
until  such  time  as  the  revised  budgets 
are  found  adequate.  Those  revised 
budgets  will  be  more  appropriate  than 
the  budgets  we  are  approving  for 
conformity  purposes  for  the  time  being. 

Similarly,  EPA  is  only  approving  the 
2005  attaimnent  demonstration  and  its 
ciirrent  budgets  because  Pennsylvania 
has  provided  an  enforceable 
commitment  to  submit  new  budgets  as 
a  revision  to  the  attainment  SIP 
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consistent  with  any  new  measures 
submitted  to  fill  any  shortfall,  if  the 
additional  control  measures  affect  on- 
road  motor  vehicle  emissions. 
Therefore.  EPA  is  hmiting  the  duration 
of  our  approval  of  the  current  budgets 
only  imtil  such  time  as  any  such  revised 
budgets  are  fotind  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

K.  What  Is  the  Status  of  Pennsylvania's 
New  Source  Review  (SIP)? 

The  EPA  approved  the 
Commonwealth's  NSR  program  on 
December  9, 1997  (62  PR  64722).  As 
stated  in  the  preamble  of  the  proposed 
(62  PR  25060,  May  2,1997)  and  final 
rulemaking  notices,  EPA's  approval  was 
limited  in  nat\ire.  EPA's  sole  reason  for 
granting  limited  approval  rather  than 
full  approval  of  Pennsylvania's  NSR 
regulations  was  that  they  do  not  contain 
certain  restrictions  on  the  use  of 
emission  reductions  from  the  shutdown 
and  curtailment  of  existing  sources  or 
tmits  as  NSR  offsets.  These  restrictions, 
however,  only  apply  in  nonattainment 
areas  without  an  approved  attainment 
demonstration  [see  40  CFR  part 
51.165(a)(ii)(C)].  As  EPA  is.  today, 
taking  final  action  to  approve 
Pennsylvania's  attainment 
demonstration  SIP  for  the  Philadelphia 
area,  the  Commonwealth's  SIP-approved 
NSR  program's  lack  of  restrictions  on 
the  use  of  emission  reductions  from  the 
shutdown  and  curtailment  of  existing 
sources  or  units  as  NSR  offisets, 
applicable  only  in  nonattainment  areas 
without  an  approved  attainment 
demonstration,  is  a  moot  issue.  EPA  has 
already  removed  the  limited  natiue  of 
its  approval  of  Pennsylvania's  NSR 
program  in  all  areas  of  the 
Commonwealth  except  for  its  portion  of 
the  Philadelphia  area  (Philadelphia, 
Delaware,  Chester,  Montgomery,  and 
Bucks  counties).  Now  that  we  have 
approved  the  attainment  demonstration 
for  the  Philadelphia  area,  we  intend  to 
remove  the  limited  nature  of  our 
approval  of  the  Pennsylvania  NSR 
program  in  Philadelphia,  Delaware, 
Chester,  Montgomery,  and  Bucks 
counties  as  well.  | 

L.  What  Comments  Were  Received  On 
the  Proposed  Approvals  and  How  Has 
EPA  R«ponded  to  Them? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  on 
December  16, 1999  (64  FR  70428)  for 
Pennsylvania's  ozone  attainment 
demonstration.  Comments  were 
received  from  Robert  E.  Yuhnke  on 


behalf  of  Environmental  Defense  and 
Natural  Resources  Defense  Council;  the 
Midwest  Ozone  Group;  the  Clean  Air 
Council;  The  Pennsylvania  Chapter  of 
the  Sierra  Club;  and  from  PECO  Energy. 
See  Section  11.  of  this  document  for  a 
summary  of  these  comments  and  EPA 
responses  relevant  to  our  approval  of 
the  Commonwealth's  2005  attainment 
demonstration. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  notice  of 
proposed  rulemaking  published  on  July 
28,  2000  (65  FR  46383)  on  the 
attainment  demonstrations,  in  which 
EPA  clarified  and  expanded  on  two 
issues  relating  to  the  motor  vehicle 
emissions  budgets  in  the  attainment 
demonstration  SIPs.  Comments  were 
received  from  Environmental  Defense, 
from  ELM  Packaging  Co.  and  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
See  Section  II.  of  this  document  for  a 
summary  of  these  comments  and  EPA 
responses  relevant  to  our  approval  of 
the  Commonwealth's  2005  attainment 
demonstration  for  the  Philadelphia  area. 

We  did  not  receive  comments  on  our 
August  24,  2001  (66  FR  44568)  proposed 
approval  of  the  Commonwealth's  Post 
1996  plans.  Nor  did  we  receive 
comments  on  our  August  24,  2001(66 
FR  44571)  SNPR  for  Pennsylvania's 
2005  attainment  demonstration, 
wherein  we  proposed  to  approve 
Pennsylvania's  revision  to  the  motor 
vehicle  emissions  budgets  for  the 
attainment  year  of  2005  which  reflected 
the  benefits  of  the  Federal  Tier  2/Sulfur 
rule  and  the  Commonwealth's  formal 
SIP  commitment  to  perform  a  mid- 
course  review  by  December  31,  2003. 
Last,  we  did  not  receive  comments  on 
our  August  30,  2001  (66  FR  45797) 
SNPR  on  the  Commonwealth's  2005 
attainment  demonstration,  wherein  we 
proposed  to  approve  Pennsylvania's 
RACM  analysis  and  determination  for 
the  area. 

n.  Response  to  Comments 

The  following  discussion  sununarizes 
and  responds  to  the  comments  received 
on  December  16,  1999  (64  FR  70428) 
and  July  28,  2000  (65  FR  46383) 
proposed  actions  on  the 
Commonwealth's  2005  attainment 
demonstration  SIP  for  the  one  hour 
ozone  standard.  These  are  the  only 
proposed  actions  for  which  we  received 
comments. 

A.  Attainment  E>emonstration — Weight 
of  Evidence 

Comment  1 :  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 


several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response  1:  Under  section  182(c)(2) 
and  (d)  of  the  CAA,  serious  and  severe 
ozone  nonattainment  areas  were 
required  to  submit  by  November  15. 
1994,  demonstrations  of  how  they 
would  attain  the  1-hour  standard. 
Section  182(c)(2)(A)  provides  that 
"(tjhis  attainment  demonstration  must 
be  based  on  photochemical  grid 
modeling  or  any  other  analytical 
method  determined  by  the 
Administrator,  in  the  Administrator's 
discretion,  to  be  at  least  as  effective."  As 
described  in  more  detail  below,  the  EPA 
allows  states  to  supplement  their 
photochemical  modeling  results,  with 
additional  evidence  designed  to  account 
for  uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  accouint  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibility  granted  to  EPA  imder 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W)  (Guideline  on  Air 
Quality  Models)."  ^  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  appendix  W  *  *  *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after]  notice 
and  opportunity  for  public  comment. 
•  *  *"  Appendix  W,  in  turn,  provides 
that,  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 


^The  August  12.  1996  version  of  "Appendix  W 
to  Part  51 — Guideline  on  Air  Quality  Models"  was 
the  rule  in  efTecl  for  these  attainment 
demonstrations.  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 
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reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFR  51  App.  W  section  6.2. l.a.  The 
modeling  guidance  discusses  the  data 
requirements  and  operating  procedures, 
as  well  as  interpretation  of  model 
results  as  they  relate  to  the  attainment 
demonstration.  This  provision 
references  guidance  published  in  1991, 
but  EPA  envisioned  the  guidance  would 
change  as  we  gained  experience  with 
model  applications,  which  is  why  the 
guidance  is  referenced,  but  does  not 
appear,  in  Appendix  W.  With  updates 
in  1996  and  1999,  the  evolution  of 
EPA's  guidance  has  led  us  to  use  both 
the  photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  1-hour  daily 
maximum  ozone  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  The  results  may  be 
interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0.124 
parts  per  million  (ppm)  ozone  indicates 
that  the  area  is  expected  to  exceed  the 
standard  in  the  attainment  year  and  a 
prediction  at  or  below  0.124  ppm 
indicates  that  the  area  is  expected  to  not 
exceed  the  standard.  Under  the 
statistical  test,  attainment  is 
demonstiated  when  all  predicted  (i.e., 
modeled)  1-hour  ozone  concentrations 
inside  the  modeling  domain  are  at,  or 
below,  an  acceptable  upper  limit  above 
the  NAAQS  permitted  under  certain 
conditions  (depending  on  the  severity  of 
the  episode  modeled).^ 

In  1996,  EPA  issued  guidance  ^  to 
update  the  1991  guidance  referenced  in 
40  CFR  51  Appendix  W,  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e.,  die 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 


tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
fiequency  and  pervasiveness  of  1-hour 
ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance  ^  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
imder  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP,  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  metking  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the  1- 
hour  NAAQS  allows  exceedances.  it  did 
not  seem  appropriate  for  EPA  to  require 
the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions. 

The  method  ouUined  in  EPA's  1999 
guidance  uses  the  highest  measured 


*  Guidance  on  the  Use  of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007.  |une  1996. 

sibid. 


^"Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions.  Not  Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Plaiming 
and  Standards,  Emissions.  Monitoring,  and 
Analysis  Division.  Air  Quality  Modeling  Group, 
Research  Triangle  Park,  NC  27711.  November  1999. 
Web  Site:  http://\vww.epa.gov/ttn/scram. 


design  value  across  all  sites  in  the 
nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
accoimt  for  armual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  commenter  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
attain  at  the  higher  site.  The  commenter 
does  not  appear  to  have  described  the 
guidance  accurately.  The  guidance  does 
not  recommend  averaging  across  a 
region  or  spatial  averaging  of  observed 
data.  The  guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990,  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
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accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  would  contribute 
to  three  design  value  periods  (1988-90, 
1989-91  and  1990-92). 

Under  the  approach  of  the  guidance 
document,  EPA  determined  the  design 
value  for  each  of  those  three-year 
periods,  and  then  averaged  those  three 
design  values,  to  determine  the  base 
design  value.  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions-those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Furthermore,  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amount  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  States  must  model  all 
control  measures  being  implemented. 
Moreover,  a  component  of  this 
technique — the  estimation  of  future 
design  value — should  be  considered  a 
model — predicted  estimate.  Therefore, 
results  from  this  technique  are  an 
extension  of  "photochemical  grid" 
modeling  and  are  consistent  with 
Section  182(c)(2)(A).  Also,  a  commenter 
believes  that  EPA  has  not  provided 
sufficient  opportunity  to  evaluate  the 
calculations  used  to  estimate  additional 
emission  reductions.  EPA  provided  a 
full  60-day  period  for  comment  on  all 
aspects  of  the  proposed  rule.  EPA  has 
received  several  comments  on  the 
technical  aspects  of  the  approach  and 
the  results  of  its  application,  as 
discussed  above  and  in  the  responses  to 
the  individual  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16,  1999  NPRs 
will  vield  a  lower  control  estimate  than 


if  we  relied  entirely  on  reducing 
maximum  predictions  in  every  grid  cell 
to  less  than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  ye£irs  in  every  grid 
cell.  If  the  model  over  predicts  observed 
concentrations,  predicted  controls  may 
be  further  overestimated.  EPA  has 
considered  other  evidence,  as  described 
above  through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  the  EPA  must 
make  a  determination  that  the  control 
measures  adopted  are  reasonably  likely 
to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  States 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measures.  Although  not 
all  measures  were  modeled,  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  State's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  "rollback"  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  51  App.  W  section  6.2. I.e. 
provides,  "Proportional  (rollback/ 
forward)  modeling  is  not  an  acceptable 
procedure  for  evaluating  ozone  control 
strategies."  Section  14.0  of  appendix  W 
defines  "rollback"  as  "a  simple  model 
that  assumes  that  if  emissions  from  each 
source  affecting  a  given  receptor  are 
decreased  by  the  same  percentage, 
ambient  air  quality  concentrations 
decrease  proportionately."  Under  this 
approach  if  20%  improvement  in  ozone 
is  needed  for  the  area  to  reach 
attaiiunent,  it  is  assumed  a  20% 
reduction  in  VOC  would  be  required. 
There  was  no  approach  for  identifying 
NOx  reductions. 

The  "proportional  rollback"  approach 
is  based  on  a  purely  empirically? 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 


independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone. 

For  example,  if  monitoring  or 
modeling  results  indicate  that  ozone 
was  reduced  by  25  ppb  during  a 
particular  period,  and  that  Vc5c  and 
NOx  emissions  fell  by  20  tons  per  day 
and  10  tons  per  day  respectively  duxing 
that  period,  EPA  developed  a  ratio  of 
ozone  improvement  related  to 
reductions  in  VOC  and  NOx.  This 
formula  assumes  a  linear  relationship 
between  the  precursors  and  ozone  for  a 
small  amount  of  ozone  improvement, 
but  it  is  not  a  "proportional  rollback" 
technique.  Further,  EPA  uses  these 
locally  derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies. 

This  limited  use  of  adjustment  factors 
is  more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  it  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  observations  and  /or  modeling 
which  is  more  consistent  with 
recommendations  referenced  by 
Appendix  W  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  Last,  the 
requirement  that  areas  perform  a  mid- 
course  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51 
Appendix  W,  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above.  EPA  did  not  use  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
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the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modify  Appendix  W. 
Furthermore,  EPA  did  propose  the  use 
the  November  1999  guidance  "Guidance 
for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional 
Emission- Reductions,  Not  Modeled"  in 
the  December  16, 1999  NPR  and  has 
responded  to  all  comments  received  on 
that  guidance  elsewhere  in  this 
document. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — ^the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  (1)  Only  selected 
time  periods  were  modeled,  not  the 
entire  three-yeai  period  used  as  the 
definitive  means  for  determining  an 
area's  attainment  status;  (2)  inherent 
uncertainties  in  the  model  formulation 
and  model  inputs  such  as  hourly 
emission  estimates,  emissions  growth 
projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago,  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SEP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  Connecticut, 
Metropolitan  Washington,  DC,  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amoimts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  call  domain,  results 
bom  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 


helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attaiiunent. 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attaiiunent.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second,  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999. 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter.  The  1999  monitor  values  do 
not  constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attaiiunent.  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  little  evidence  to  support  the 
statement  that  ozone  levels  in  many 
cities  during  1999  continue  to  exceed 
the  NAAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  UAM. 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  reductions 
anticipated  by  control  measures,  that  are 
or  will  be  approved  into  the  SIP,  there 
is  no  way  to  determine  how  the  UAM 


predictions  for  1999  compare  to  the 
1999  air  quality.  Therefore,  we  can  not 
determine  whether  or  not  the  monitor 
values  exceed  the  NAAQS  by  a  wider 
margin  than  the  UAM  predictions  for 
1999.  In  summary,  there  is  little 
evidence  to  support  the  conclusion  that 
high  exceedances  in  1999  will  continue 
to  occur  after  adopted  control  measures 
are  implemented. 

In  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets).  States  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILES 
model  is  released.  EPA  will  work  with 
States  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measures  are  needed.  EPA 
will  take  the  appropriate  action. 

Comment  2:  We  received  comments 
asserting  that  the  attainment 
demonstration  for  the  Philadelphia  area 
did  not  model  the  requisite  number  of 
episodes.  The  comments  state  that  only 
two  episodes  were  modeled. 

Response  2:  EPA  did  note  that  only 
two  episodes  were  modeled  in  our 
December  16,  1999  proposed  rule  and  in 
the  TSD  prepared  for  the  proposed  rule. 
EPA  did  not  consider  the  lack  of  a  third 
episode  to  be  a  deficiency  due  to  the 
severity  of  the  two  episodes  modeled.  In 
both  the  December  16,  1999  proposed 
rulemaking  and  the  associated  TSD,  we 
noted  the  following: 

(1)  Both  of  the  episodes  in  the  local 
UAM  modeling  represent  very  severe 
ozone  events  with  meteorological  ozone 
forming  potential  rankings  of  less  than 
80  out  of  all  days  over  the  last  fifty  years 
(Cox  and  Chu  1996). 

(2)  Given  the  severity  of  these 
episodes,  they  are  likely  to  be  the 
controlling  episodes  in  the  Philadelphia 
area  in  the  determination  of  emission 
reductions  needed  for  attainment. 
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(3)  These  episodes  also  represent  the 
meteorological  regime  most  frequently 
responsible  for  elevated  ozone 
concentrations  in  the  Philadelphia  area. 

B.  Reliance  on  the  NOx  SIP  Call  and  the 
Tier  2/Sulfur  Rule  | 

Comment:  Several  conunenters  stated 
that  given  the  uncertainty  surrounding 
the  NOx  SIP  Call  at  the  time  of  EPAs 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 
conclusion  reached  by  EPA  that  states 
should  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  based  on  that  modeling, 
and  estimates  of  EPA's  Tier  2  tailpipe 
emissions  reduction  program  not 
modeled  in  the  demonstrations.  Thus, 
because  of  the  inaccuracies  in  the 
inventories  used  for  the  SIP  Call,  the 
attainment  demonstration  modeling  is 
also  flawed.  Finally,  one  commenter 
suggests  that  modeling  data 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largely  upholding  EPA's  NOx 
SIP  Call,  Michigan  v.  United  States  Env. 
Prot.  Agency.  213  F.3d  663  (D.C.  Cir. 
2000).  cert,  denied,  U.S.,  121  S.Ct.  1225. 
149  L.Ed.  135  (2001);  Appalachian 
Power  v.  EPA,  251  F.3d  1026  (D.C.  Cir. 

2001),  cert,  denied. U.S. .  121 

S.Ct.  1225,  149  L.Ed.  135  (2001); 
Appalachian  Power  v.  EPA.  251  F.3d 
1026  (DC.  Cir.  2001).  In  those  cases,  the 
court  largely  upheld  the  NOx  SIP  Call. 
Although  a  few  issues  were  vacated  or 
remanded  to  EPA  for  further 
consideration,  these  issues  do  not 
concern  the  accuracy  of  the  emission 
inventories  relied  on  for  purposes  of  the 
SIP  Call.  Moreover,  contrary  to  the 
commenter's  suggestion,  the  SIP  Call 
modeling  data  bases  were  not  used  to 
develop  estimates  of  reductions  from 
the  Tier  2/Sulfur  program  for  the  severe 
area  one-hour  attainment 
demonstrations.  Accordingly,  the 
commenter's  concerns  that  inaccurate 
inventories  for  the  SIP  Call  modeling 
lead  to  inaccurate  results  for  the  severe- 
area  one-hour  attainment 
demonstrations  are  inapposite. 

The  remanded  issues  ao  affect  the 
ability  of  EPA  and  the  States  to  achieve 
the  full  level  of  the  SIP  Call  reductions 
by  May  2003.  First,  the  court  vacated 
the  rule  as  it  applied  to  two  states — 


Missovui  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EPA  has  informed  the  states  that  until 
EPA  addresses  the  remanded  issues, 
EPA  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emission 
budget.  However,  EPA  is  planning  to 
propose  a  rule  shortly  to  address  the 
remanded  issues  and  ensure  that 
emission  reductions  from  these  States 
and  the  emission  reductions  represented 
by  the  two  source  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas.  Also,  although  the 
court  in  the  Michigan  case  subsequently 
issued  an  order  delaying  the 
implementation  date  to  no  later  than 
May  31,  2004.  and  the  Appalachian 
Power  case  remanded  an  issue 
concerning  computation  of  the  ECU 
growth  factor,  it  is  EPA's  view  that 
States  should  assume  that  the  SIP  Call 
reductions  will  occur  in  time  to  ensure 
attainment  in  the  severe  nonattainment 
areas.  Both  EPA  and  the  States  are 
moving  forward  to  implement  the  SIP 
Call. 

Finally,  contrary  to  the  commenter's 
conclusions,  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  call  clearly  shows  that 
regional  transport  of  ozone  and  its 
precursors  is  impacting  nonattainment 
areas  several  states  away.  This  analysis 
was  upheld  by  the  court  in  Michigan. 

C.  RACM  (Including  Transportation 
Control  Measures) 

Comment:  Several  conunenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attaiiunent  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 
(TCMs)  was  cited  in  several  comments, 
but  commenters  also  raised  concerns 
about  potential  stationary  soiuce 
controls.  One  commenter  stated  that 
mobile  source  emission  budgets  in  the 
plans  are  by  definition  inadequate 
because  the  SIPs  do  not  demonstrate 
timely  attainment  or  contain  the 
emissions  reductions  required  for  all 
RACM.  That  commenter  claims  that 
EPA  may  not  find  adequate  a  motor 
vehicle  emission  budget  (MVEB)  that  is 
derived  from  a  SIP  that  is  inadequate  for 
the  purpose  for  which  it  is  submitted. 
The  commenter  alleges  that  none  of  the 
MVEBs  submitted  by  the  states  that  EPA 
is  considering  for  adequacy  is  consistent 
with  the  level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attaiiunent.  Some  commenters  stated 


that  for  measures  that  are  not  adopted 
into  the  SIP,  the  State  must  provide  a 
justification  for  why  they  were 
determined  to  not  be  RACM. 

Response:  EPA  reviewed  the  initial 
SIP  submittals  for  the  Philadelphia  area 
and  determined  that  they  did  not 
include  sufficient  documentation 
concerning  available  RACM  measures. 
For  all  of  the  severe  areas  for  which  EPA 
proposed  approval  in  December  1999, 
EPA  consequently  issued  policy 
guidance  memorandum  to  have  these 
States  address  the  RACM  requirement 
through  an  additional  SIP  submittal. 
(Memorandum  of  December  14,  2000, 
from  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards,  re: 
"Additional  Submission  on  RACM  from 
States  with  Severe  1-hour  Ozone 
Nonattainment  Area  SIPs"). 

On  July  19,  2001  the  Commonwealth 
of  Pennsylvania  formally  submitted  a 
supplement  to  its  2005  attainment 
demonstration  SIP  consisting  of  an 
analysis  and  determination  of  RACM. 
On  August  30.  2001  (66  FR  45797).  EPA 
proposed  to  approve  this  supplement  to 
the  attainment  demonstration  SIP  as 
meeting  the  RACM  requirements.  EPA 
did  not  receive  any  comments  on  its 
August  30,  2001  proposal.  Please  see  the 
discussion  in  I.E.  of  this  document. 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498, 13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM. 

Finally.  EPA  indicated  that  states 
could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  techaologically  infeasible,  or  would 
be  unavailable  based  on  local 
considerations,  including  costs.  The 
EPA  also  issued  a  recent  memorandiun 
re-confirming  the  principles  in  the 
earlier  guidance,  entitled,  "Guidance  on 
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the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas."  John 
S.  Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November  30, 
1999.  Web  site:  http://www.epa.gov/ttn/ 
oarpg/tlpan.html. 

Trie  analysis  submitted  by 
Pennsylvania  on  July  19.  2001,  as  a 
supplement  to  its  attainment 
demonstration  SIP  for  the  Philadelphia 
area,  addresses  the  RACM  reqiurement. 
Peimsylvania  convened  a  stakeholders 
group  (the  Southeastern  Pennsylvania 
Ozone  Stakeholders  Group)  to  examine 
a  wide  variety  of  potential  stationary 
and  mobile  source  controls.  The 
stationary/area  source  controls  that  were 
considered  included  the  adoption  of 
South  Coast  Air  Quality  Management 
District/California  Air  Resoiut:es 
Board's  (SCAQMD/CARB)  limits  for 
certain  VOC  source  categories  that  are 
more  stringent  than  the  already  adopted 
control  technique  guideline  (CTG) 
limits,  e.g.,  fabric/ paper,  magnet  wire, 
vinyl,  miscellaneous  metal  parts,  coil 
and  metal  furniture  coating;  limits  on 
area  source  categories  not  covered  by  a 
CTG,  e.g.,  adhesives,  motor  vehicle 
refinishing,  surface/cleaning  degreasing, 
underground  storage  tank  vents;  rule 
efiiectiveness  improvements;  wood 
furniture  coating  (Pennsylvania  has  a 
SIP-approved  rule  consistent  with 
RACT  limits  recommended  under  the 
CTG;  imder  consideration  for  the  RACM 
analysis  was  expanding  the 
applicability  of  those  limits  to  sources 
smaller  than  those  covered  by  the  CTG); 
"beyond  RACT"  controls  on  major 
stationary  sources  of  NOx;  and  other 
potential  measures. 

The  mobile  source  control  measures 
considered  included  the  national  low 
emission  vehicle  program,  accelerated 
replacement  of  older  buses  with  cleaner 
buses,  compressed  natural  gas  (CNG) 
fueled  buses,  and  emissions-based 
vehicle  registration  fees.  Mobile  source 
controls  also  included  control  measures 
aimed  at  reducing  vehicle  trips,  travel  or 
congestion  via  land  use  planning,  traffic 
flow  improvements  (signalization,  ramp 
metering,  speed  limit  restriction 
enforcement),  improved  mass  transit, 
expanded  parking  at  rail  stations, 
telecommuting,  bicycle  lanes  or  access 
improvements  at  rail  stations,  parking 
taxes/surcharge,  and  increased  gasoline 
taxes  or  miles  travel  based  fees. 

Pennsylvania  considered  an  extensive 
list  of  potential  control  measures  and 
chose  measures  for  implementation 
which  went  beyond  the  F<*derally 
mandated  controls,  which  were  found  to 
be  cost  efiiactive  and  technologically 
fiaasible.  From  the  list  of  measures 


considered,  the  rules  and  measures 
adopted  and  submitted  by 
Pennsylvania,  as  anal)rzed  and 
examined  by  the  stakeholders  group,  are 
as  follows: 

(1)  Pennsylvania  has  adopted,  and 
EPA  has  SIP-approved,  the 
Commonwealth's  rule  for  vehicle 
refinishing.  The  rule  includes  VOC 
content  limits  for  motor  vehicle 
refinishing  coatings,  application 
standards  and  storage  and  housekeeping 
work  practices.  This  rule  goes  beyond 
the  Federal  rule  in  content  limits  and 
application  and  work  practices 
standards.  Compliance  with  this  rule 
was  required  in  2000. 

(2)  Peimsylvania  has  adopted,  and 
EPA  has  SIP-approved.  the 
Commonwealth's  rule  requiring  the  sale 
of  vehicles  imder  the  national  low- 
emission  vehicle  program. 

(3)  Pennsylvania  has  adopted,  and 
EPA  has  SIP-approved.  the 
Commonwealth's  rule  to  implement 
Phase  n  NOx  controls  under  the  Ozone 
Transport  Commission's  (OTC) 
Memorandum  of  Understanding  (MOU). 
This  rule  established  a  fixed  cap  on 
ozone-season  NOx  emissions  from  major 
point  sources  of  NOx-  The  rule  grants 
each  source  a  fixed  number  of  NOx 
allowances,  applies  state-wide,  and 
requires  compliance  during  the  ozone 
season.  The  implementation  of  this  rule 
commenced  May  1, 1999  and  reduces 
NOx  emissions  both  inside  and  outside 
the  Philadelphia  area. 

(4)  Penns]^vania  has  adopted,  and 
EPA  has  SIP-approved.  the 
Commonwealth's  rule  to  implement  the 
NOx  SIP  call.  The  Pennsylvania  rule 
requires  compliance  coounencing  with 
the  start  of  the  2003  ozone  season.  (This 
measure  was  identified  as  Phase  III 
control  under  the  OTC  MOU  on  NOx 
control  in  the  RACM  submittal  because 
the  evaluation  occurred  in  1996,  well 
before  the  SIP  call  proposal.) 

(5)  Pennsylvania  has  also  adopted 
rule  effectiveness  improvements  for  the 
implementation  of  regulations  through 
the  attainment  year  of  2005  for  its 
portion  of  the  Philadelphia  area  as  part 
of  its  post  1996  Rate  of  Progress  Plans 
which  EPA  is  approving  in  this  final 
rulemaking. 

Pennsylvania  considered  a  number  of 
measures  that  have  the  potential  to 
achieve  benefits  but  concluded  that 
some  were  not  cost  effective,  that  others 
have  the  potential  for  substantial 
widespread  and  long-term  adverse 
impacts  and  that  one  measure,  a 
mandatory  ban  on  residential  lawn  care 
activities  on  high  ozone  days,  was 
infeasible  due  to  the  impracticability  of 
effective  enforcement.  These  are 
explained  in  further  detail  in  the  docket 


for  this  rulemaking.  For  the  reasons 
explained  in  our  August  30.  2001  SNPR, 
EPA  concluded  that  no  additional 
measures  could  advance  the  attainment 
date  for  the  Philadelphia  area  prior  to 
full  implementation  of  all  controls 
scheduled  for  implementation  by  2005. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  Philadelphia  area,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  Thus,  a  determination  of 
RACM  is  necessary  on  a  case-by-case 
basis  and  will  depend  on  the 
circumstances  for  the  individual  area.  In 
addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also,  EPA  has  long  advocated  that 
States  consider  the  Idnds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See.  e.g.,  http://www.epa.gov/otaq/ 
tmnsp.htm.  In  order  to  demonstrate  that 
they  will  attain  the  1-hour  ozone 
NAAQS  as  expeditiously  as  practicable, 
some  areas  may  need  to  consider  and 
adopt  a  number  of  measures — including 
the  kind  that  Pennsylvania  itself 
evaluated  in  its  RACM  analysis — that 
even  collectively  do  not  result  in  many 
emission  reductions.  Furthermore,  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term — even  if 
such  measures  do  not  advance  the 
attainment  date — since  such  measures 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 
that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-effective 
implementation  techniques.  Thus,  areas 
should  continue  to  assess  the  state  of 
control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 
may  in  fact  residt  in  more  expeditious 
improvement  in  air  quality. 

Because  EPA  is  finding  that  the  SIP 
meets  the  CAA's  requirement  for  RACM 
and  that  there  are  no  additional 
reasonably  available  control  measures 
that  can  advance  the  attainment  date, 
EPA  concludes  that  the  attainment  date 
being  approved  is  expeditiously  as 
practicable. 

The  motor  vehicle  emissions  budgets 
are  adequate.  The  SIP  includes  all 
necessary  RACM  and  provides  for 
expeditious  attainment  as  explained 
herein. 
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D.  Approval  of  Attainment 
Demonstrations  That  Rely  on  State 
Commitments  or  State  Rules  For 
Emission  Limitations  to  Lower 
Emissions  in  the  Future  not  yet  Adopted 
by  a  State  and/or  Approved  by  EPA 

Comment:  Several  cbmmenters 
disagreed  with  EPA's  proposal  to 
approve  states'  attainment  and  rate  of 
progress  demonstrations  because  (a)  not 
all  of  the  emissions  reductions  assumed 
in  the  demonstrations  have  actually 
taken  place,  (b)  are  reflected  in  rules  yet 
to  be  adopted  and  approved  by  a  state 
and  approved  by  EPA  as  part  of  the  SIP, 

(c)  are  credited  illegally  as  part  of  a. 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP,  or 

(d)  the  commenter  maintains  that  EPA 
does  not  have  authority  to  accept 
enforceable  state  commitments  to  adopt 
measures  in  the  future  in  lieu  of  current 
adopted  measures  to  fill  a  near-term 
short^l  of  reductions. 

Response:  EPA  disagrees  with  the 
comments,  and  believes — consistent 
with  past  practice — that  the  CAA  allows 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circumstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measures.^  Once  EPA 
determines  that  circumstances  warrant 
consideration  of  an  enforceable 
commitment,  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 
the  commitment  addresses  a  limited 
portion  of  the  statutorily-required 
program;  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 
whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

It  is  also  noted  that  while  the 
Commonwealth  does  rely  on 
commitments  to  adopt  additional 
measures  for  the  purpose  of 
demonstrating  attainment,  it  does  not 
rely  on  commitments  to  demonstrate 


'These  commitments  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CAA.  In  the  past.  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  stales  that  foiled  to  comply 
with  those  commitments.  See,  e.g.,  American  Lung 
Ass'n  of  N.J.  V.  Kean.  670  F.  Supp.  1285  (D.N.J. 
1987).  afTd,  871  F.2d  319  (3rd  Qr.  1989);  NBDC  v. 
N.Y.  State  Dept.  ofEnvs.  Cons..  668  F.  Supp.  848 
(S.D.N.Y.  1987);  Citizens  for  a  Better  Env't  v. 
Deukmejian.  731  F.  Supp.  1448.  rscon.  granted  in 
part.  746  F.  Supp.  976  {N.D.  Cal.  1990):  Coalition 
for  Clean  Air  v.  South  Coast  Air  Quality  Mgt.  Dist., 
No.  CV  97-6916  HLH,  (CD.  Cal.  Aug.  27,  1999). 
Further,  if  a  state  fuls  to  meet  its  commitments, 
EPA  could  make  a  finding  of  failure  to  implement 
the  SIP  under  section  179(a)  of  the  Act,  which  starts 
■n  18-month  period  for  the  State  to  begin 
implementation  before  mandatory  sanctions  are 
impoMd. 


ROP.  See  66  FR  44568,  August  24,  2001. 
The  Commonwealth's  Post  1996  plans 
demonstrate  ROP  with  VOC  and  NOx 
emission  reductions  achieved  within 
the  nonattainment  area  by  the 
implementation  of  fully  promulgated 
Federal  and  fully  adopted,  SIP-approved 
state  measures. 

As  an  initial  matter,  EPA  believes  that 
present  circumstances  for  the  New  York 
City,  Philadelphia,  Baltimore  and 
Houston  nonattainment  areas  warrant 
the  consideration  of  enforceable 
commitments.  The  Northeast  states  that 
make  up  the  New  York,  Baltimore,  and 
Philadelphia  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  .measures.  After  EPA's 
initial  review  of  the  plans,  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensure  attainment.  Because  these 
areas  had  already  submitted  plans  with 
many  fully  adopted  rules  and  the 
adoption  of  additional  rules  would  take 
some  time,  EPA  believed  it  was 
appropriate  to  aUow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For 
Pennsylvania's  attainment 
demonstration  for  the  Philadelphia  area, 
EPA  has  determined  that  the  submission 
of  enforceable  commitments  in  place  of 
adopted  control  measures  for  these 
limited  sets  of  reductions  will  not 
interfere  with  each  area's  ability  to  meet 
its  2005  attainment  obligations. 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  under 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  commitment.  See,  e.g.,  62 
FR  1150, 1187,  Jan.  8, 1997  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin;  65  FR  18903,  Apr.  10, 
2000  (revisions  to  attainment 
demonstration  for  the  South  Coast  Air 
Basin);  63  FR  41326,  Aug.  3, 1998 
(federal  implementation  plan  for  PM-10 
for  Phoenix);  48  FR  51472  (state 
implementation  plan  for  New  Jersey). 
Nothing  in  the  Act  speaks  directly  to  the 
approvability  of  enforceable 
commitments. 8  However,  EPA  believes 


■Section  110(k)(4)  provides  for  "conditional 
approval"  of  commitments  that  need  not  be 
enforceable.  Under  that  section,  a  State  may  commit 
to  "adopt  specific  enforceable  measures"  within 
one-year  of  the  conditional  approval.  Rather  than 
enforcing  such  commitments  against  the  State,  the 
Act  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  State  fiails  to  comply 
with  such  commitment." 


that  its  interpretation  is  consistent  with 
provisions  of  the  CAA.  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques  *  *  *  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  met  the  applicable 
requirement  of  the  Act."  (Emphasis 
added).  Section  172(c)(6)  of  the  Act 
requires,  as  a  rule  generally  applicable 
to  nonattainment  SIPs,  that  the  SIP 
"include  enforceable  emission 
limitations  and  such  other  control 
measures,  means  or  techniques  *  *  *  as 
may  be  necessary  or  appropriate  to 
provide  for  attainment  *  *  *  by  the 
applicable  attainment  date  *  *  *  " 
(Emphasis  added).  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measures 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amount  needed  to 
attain.  Rather,  the  emissions  limitations 
and  other  control  measures  may  be 
supplemented  with  other  SIP  rules — for 
example,  the  enforceable  commitments 
EPA  is  approving  today — as  long  as  the 
entire  package  of  measures  and  rules 
provides  for  attainment. 

As  provided,  after  concluding  that  the 
circumstances  warrant  consideration  of 
an  enforceable  commitment — as  they  do 
for  the  Philadelphia  area — EPA  would 
consider  three  &ctors  in  determining 
whether  to  approve  the  submitted 
commitments.  First,  EPA  believes  that 
the  commitments  must  be  limited  in 
scope.  In  1994,  in  considering  EPA's 
authority  imder  section  110(k)(4)  to 
conditionally  approve  imenforceable 
commitments,  Uie  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  struck 
down  an  EPA  policy  that  would  allow 
States  to  submit  (under  limited 
circiunstances)  commitments  for  entire 
programs.  Natural  Resources  Defense 
Council  V.  EPA,  22  F.3d  1125  (D.C.  Cir. 
1994).  While  EPA  does  not  believe  that 
case  is  directly  applicable  here,  EPA 
agrees  with  the  Court  that  other 
provisions  in  the  Act  contemplate  that 
a  SIP  submission  will  consist  of  more 
than  a  mere  commitment.  See  NRDC,  22 
F.3datll34. 

In  the  present  circumstances,  the 
commitments  address  only  a  small 
portion  of  the  plan.  For  the  Philadelphia 
area,  the  commitment  addresses  only 
10.6%  of  the  VOC  and  0.7%  of  the  NOx 
emissions  reductions  necessary  to  attain 
the  standard.  A  summary  of  the  adopted 
control  measures  and  other  components 
credited  in  Pennsylvania's  attainment 
demonstration  submission  are  discussed 
in  Sections  G.  and  H.  of  this  document. 
These  adopted  and  implemented  control 
measures  are  the  majority  of  the 
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emissions  reductions  needed  to 
demonstrate  attainment. 

As  to  the  second  factor,  whether  the 
State  is  capable  of  fulfilling  the 
commitment,  EPA  considered  the 
current  or  potential  availability  of 
measures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  commitment.  For  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas,  EPA  believes  that 
there  are  sufficient  untapped  sources  of 
emission  reductions  that  could  achieve 
the  minimal  levels  of  additional 
reductions  that  the  areas  need.  This  is 
supported  by  the  recent 
recommendation  of  the  Ozone  Transport 
Commission  (OTC)  regarding  specific 
controls  that  could  be  adopted  to 
achieve  the  level  of  reductions  needed 
for  each  of  these  three  nonattainment 
areas.  Thus,  EPA  believes  that  the  States 
will  be  able  to  find  sources  of 
reductions  to  meet  the  shortfall.  The 
States  that  comprise  the  New  Yoric, 
Philadelphia  and  Baltimore 
nonattainment  areas  are  making 
significant  progress  toward  adopting  the 
measures  to  fill  the  shortfall.  The  OTC 
has  met  and  on  March  29,  2001 
recommended  a  set  of  control  measures. 
Currently,  the  States  are  working 
through  their  adoption  processes  with 
respect  to  those,  and  in  some  cases 
other,  control  measures. 

The  Commonwealth  is  well  into  the 
adoption  process  for  these  measures. 
Although  EPA  has  evidence  that  the 
Commonwealth  may  not  make  the 
submission  on  or  before  the  date  to 
which  it  has  committed,  EPA  believes 
that  it  is  making  sufficient  progress  to 
support  approval  of  the  commitment 
because  the  Commonwealth  will  adopt 
and  implement  the  measures  within  a 
time  period  fully  consistent  with  the 
Philadelphia  area  attaining  the  standard 
by  its  approved  attainment  date. 

The  mud  factor,  EPA  has  considered 
in  determining  to  approve  limited 
commitments  for  the  Philadelphia 
attainment  demonstration  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  period.  EPA  recognizes  that 
both  the  Act  and  EPA  have  historically 
emphasized  the  need  for  submission  of 
adopted  control  measures  in  order  to 
ensure  expeditious  implementation  and 
achievement  of  required  emissions 
reductions.  Thus,  to  the  extent  that 
other  fectors — such  as  the  need  to 
consider  iimovative  control  strategies — 
support  the  consideration  of  an 
enforceable  commitment  in  place  of 
adopted  control  measures,  the 
commitment  should  provide  for  the 
adoption  of  the  necessary  control 
measures  on  an  expeditious,  yet 
practicable,  schedule. 


As  provided  above,  for  New  York, 
Baltimore  and  Philadelphia,  EPA 
proposed  that  these  areas  have  time  to 
work  within  the  framework  of  the  OTC 
to  develop,  if  appropriate,  a  regional 
control  strategy  to  achieve  the  necessary 
reductions  and  then  to  adopt  the 
controls  on  a  state-by-state  basis.  In  the 
proposed  approval  of  the  attainment 
demonstrations,  EPA  proposed  that 
these  areas  would  have  approximately 
22  months  to  complete  the  OTC  and 
state-adoption  processes — a  fairly 
ambitious  schedule — ^i.e.,  until  October 
31,  2001.  As  a  starting  point  in 
suggesting  this  time  htime  for 
submission  of  the  adopted  controls,  EPA 
first  considered  the  CAA  "SIP  Call" 
provision  of  the  CAA — section 
110(k)(5) — which  provides  States  with 
up  to  18  months  to  submit  a  SIP  after 
EPA  requests  a  SIP  revision.  While  EPA 
may  have  ended  its  inquiry  there,  and 
provided  for  the  States  to  submit  the 
measures  within  18  months  of  it's 
proposed  approval  of  the  attainment 
demonstrations,  EPA  further  considered 
that  these  areas  were  all  located  with 
the  Northeast  Ozone  Transport  Region 
(OTR)  and  determined  that  it  was 
appropriate  to  provide  these  areas  with 
additional  time  to  work  through  the 
OTR  process  to  determine  if  regional 
controls  would  be  appropriate  for 
addressing  the  shortMl.  See  e.g.,  64  FR 
70428.  EPA  believed  that  allowing  these 
States  imtil  2001  to  adopt  these 
additional  measures  would  not 
undercut  their  attainment  dates  of 
November  2005  or  2007.  EPA  still 
believes  that  this  a  reasonable  schedule 
for  the  states  to  submit  adopted  control 
measures  that  will  achieve  the 
additional  necessary  reductions. 

The  enforceable  commitments 
submitted  by  Pennsylvania  for  the 
Philadelphia  nonattainment  area,  in 
conjunction  with  the  other  SIP  measures 
and  other  sources  of  emissions 
reductions,  constitute  the  required 
demonstration  of  attainment  and  the 
commitments  will  not  interfere  with  the 
area's  ability  to  make  reasonable 
progress  under  section  182(c)(2)(B)  and 
(d).  EPA  believes  that  the  delay  in 
submittal  of  the  final  rules  is 
permissible  tmder  section  110(k)(3) 
because  the  Commonwealth  has 
obligated  itself  to  submit  the  rules  by 
specified  short-term  dates,  and  that 
obligation  is  enforceable  by  EPA  and  the 
public.  Moreover,  as  discussed  in  the 
December  16. 1999  proposal,  its 
Technical  Support  Document  (TSD), 
and  Sections  G.  and  H.  of  this 
dociunent,  the  SIP  submittal  approved 
today  contains  major  substantive 


components  submitted  as  adopted 
regulations  and  enforceable  orders. 

EPA  believes  that  the  Pennsylvania 
SIP  meets  the  NRDC  consent  decree 
definition  of  a  "full  attainment 
demonstration."  The  consent  decree 
defines  a  "full  attainment 
demonstration"  as  a  demonstration 
according  to  CAA  section  182(c)(2).  As 
a  whole,  the  attainment 
demonstration — consisting  of 
photochemical  grid  modeling,  adopted 
control  measures,  an  enforceable 
commitment  with  respect  to  a  limited 
portion  of  the  reductions  necessary  to 
attain,  and  other  analyses  and 
documentation — is  approvable  since  it 
"provides  for  attainment  of  the  ozone 
[NAAQS]  by  the  applicable  attainment 
date."  See  section  182(c)(2)(A). 

E.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response:  EPA's  adequacy  process  for 
most  of  these  SIPs  has  been  completed. 
and  we  have  found  the  motor  vehicle 
emissions  budgets  in  all  of  these  SIPs  to 
be  adequate.  We  have  already 
responded  to  any  comments  related  to 
adequacy  of  the  ROP  budgets  that  we 
are  approving  in  this  action,  when  we 
issued  our  adequacy  findings,  and 
therefore  we  are  not  listing  the 
individual  comments  or  responding  to 
them  here. 

On  August  24.  2001  (66  FR  44571),  we 
proposed  to  approve  and  to  determine 
adequate  the  revised  2005  attainment 
budgets,  shown  in  Table  4.  which  were 
submitted  by  the  Commonwealth  on 
July  19.  2001.  We  received  no  comments 
on  the  August  24,  2001  proposal.  In  this 
final  rule  we  are  finding  the  revised 
budgets  of  the  2005  attainment 
demonstration  SIP  submitted  by  the 
Commonwealth  adequate,  and  are 
approving  them. 

All  of  our  findings  of  adequacy  and 
responses  to  comments  can  be  accessed 
at  www.epa.gov/otaq/traq  (once  there, 
click  on  the  "conformity"  button).  At 
the  web  site,  EPA  regional  contacts  are 
identified. 

Comment  2:  We  received  conunents 
asserting  that  Pennsylvania  has  not 
provided  a  clear  indication  of  how  the 
conformity  requirements  of  the  Clean 
Air  Act  are  being  met.  Conformity  is  an 
important  tool  to  ensure  that 
transportation  programs  or  policies  are 
fully  developed  with  Clean  Air  Act 
obligations  in  mind. 
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Response  2:  The  attainment 
demonstration  SIP  is  not  required  to 
describe  how  conformity  requirements 
are  being  met.  Demonstrations  of 
conformity  are  a  separate  process  and 
mandate  upon  certain  recipients  of 
Federal  funds  that  are  independently 
enforceable  imder  the  CAA  and  EPA 
regulations.  See  42  U.S.C.  7506.  The  SIP 
does  identify  motor  vehicle  emissions 
budgets  that  will  be  used  for  the 
purposes  of  determining  conformity  in 
the  future.  EPA  has  found  all  the 
budgets  adequate  for  conformity 
purposes  as  discussed  in  Sections  I.E. 
and  LI.  and  in  this  action  is  approving 
the  attainment  demonstration  and  ROP 
plans  each  of  which  contain  motor 
vehicle  emissions  budgets. 
'  Comment  J:  We  received  comments 
astartlDg  that  Pennsylvania's  motor 
vehicle  emissions  budgets  do  not 
provide  sufficient  emission  reductions 
to  dononstrate  attainment. 

Respoiue  3:  In  our  December  16, 1999 
NPR,  we  proposed  to  improve 
Pennsylvania's  attainment 
demonstration  for  the  Philadelphia  area. 
For  the  reasons  outlined  in  our 
December  16, 1999  NPR  and  in 
responses  to  comments  regarding  the 
weight  of  evidence,  EPA  concluded  that 
Pennsylvania  had  adequate  modeling 
demonstrating  attainment  for  the 
niiladelphia  area  provided  that 
Pennsylvania  commit  to  adopting 
additional  measures  to  strengthen  the 
weight  of  evidence.  Pennsylvania  has 
adopted  such  an  enforceable 
commitment  and  EPA  is  approving  this 
commitment.  In  addition,  approval 
under  the  Decembw  16, 1999  NPR  was 
contingent  upon  approval  into  the  SIP 
of  rules  upon  which  the  modeling 
demcmstration  and  upon  adoption  of 
adequate  motor  vehicle  emissions 
ImdgBts  that  reflected  the  benefits  from 
the  Federal  Tier  2/Sulfur  rule.  EPA  has 
approved  into  the  SIP  the  needed  rules 
and  is  determining  in  this  action  that 
Pennsylvania  has  adopted  and 
submitted  adequate  budgets 
incorporating  Uie  benefits  frtjm  the 
Federal  Tier  2/Sulfur  rule.  The 
adequacy  criteria  include  a 
detennination  that  the  motor  vehicle 
emissions  budgets,  when  considered 
together  with  all  other  emissions 
sources,  is  consistent  with  applicable 
requirements  for  attainment.  See  40  CFR 
93.118(e)(4)(iv).  EPA  is  approving 
Pennsylvania's  attainment 
demonstration  because  it  is  supported 
by  an  adequate  modeling  demonstration 
and  because  the  measiires  upon  which 
the  modeling  demonstration  is  based  are 
creditable  and  because  the  motor 
vehicle  emissions  budgets  are  consistent 


with  the  measures  in  the  SIP  and  the 
attainment  demonstration. 

F.  Attainment  Demonstration  and  Rate 
of  Progress  Motor  Vehicle  Emissions 
Inventories 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  cot  current,  partioilarly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIPs  use  the  same 
vehicle  fleet  characteristics  that  were 
used  in  the  most  recent  periodic 
inventory  update.  The  Commonwealth 
modeled  vehicle  age  distributions  from 
1993.  EPA  requires  the  most  recent 
available  data  to  be  used,  but  we  do  not 
require  it  to  be  updated  on  a  specific 
schedule.  Therefore,  different  SIPs  base 
their  fleet  mix  on  different  years  of  data. 
Our  guidance  does  not  suggest  that  SIPs 
shoidd  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILE6  (as  required 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  bom  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  MOBILE6,  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILE6. 

G.  V(X  Emission  Reductions 

Comment:  For  States  that  need 
additional  VOC  reductions,  one 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1,1  difluoroethane)  as  the  blowing 
agent  in  manufacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  The  commenter  states  that 
HFC-152a  could  be  used  instead  of 
hydrocarbons,  a  known  pollutant,  as  a 
blowing  agent.  Use  of  HFC-lS2a,  which 
is  classified  as  VOC  exempt,  would 
eliminate  nationwide  the  entire  25,000 
tons/year  of  VOC  emissions  from  this 
industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 


reduce  VOC  emissions  frtim  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane],  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  a  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
State's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  environmental  efiisct  of 
encoiuaging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
reqiiire  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  State.  Finally,  EPA  notes  that 
imder  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
CAA  §  612,  EPA  has  identified 
acceptable  foam  blowing  agents  man  of 
which  are  not  VOCs  (http:// 
www.epa.gov/ozone/title6/snap/). 

H.  Credit  for  Measures  not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  States 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22, 1995  EPA  issued  a 
memorandum  ^  that  provided  that  States 
could  claim  a  20%  reduction  in  VOC 
emissions  from  the  AIM  coatings 
category  in  ROP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas.  States 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  Part 
59  Subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  rcqjulation.  EPA 


"Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  tlie  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22, 199S,  from  }ohn  S.  Seitz,  Director,  Qffice 
of  air  Quality  Planning  and  Standards  to  Air 
Division  Directors,  Regions  I-X. 
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estimated  that  the  regulation  will  result 
in  20%  reduction  of  nationwide  VOC 
emissions  from  AIM  coatings  categories 
(63  FR  48855).  The  estimated  VOC 
reductions  bom  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandiun.  In  accordance  with 
EPA's  final  regulation.  States  have 
assumed  a  20%  reduction  bom  AIM 
coatings  source  categories  in  their 
attainment  and  ROP  plans.  AIM 
coatings  manufacturers  were  required  to 
be  in  compliance  with  the  final 
regulation  within  one  year  of 
promulgation,  except  for  certain 
pesticide  formulations  which  were 
given  an  additional  year  to  comply. 
Thus  all  manufacturers  were  required  to 
comply,  at  the  latest,  by  September 
2000.  Industry  confirmed  in  comments 
on  the  proposed  AIM  rule  that  12 
months  between  the  issuance  of  the 
final  rule  and  the  compliance  deadline 
would  be  sufficient  to  "use  up  existing 
label  stock"  and  "adjust  inventories"  to 
conform  to  the  rule.  63  FR  48848 
(September  11, 1998).  In  addition,  EPA 
determined  that,  after  the  compliance 
date,  the  volume  of  nonconforming 
products  would  be  very  low  (less  than 
one  percmt)  and  would  be  withdrawn 
from  retail  shelves  anyway. 

Therefore,  EPA  believes  that 
compliant  coatings  were  in  use  by  the 
Fall  of  1999  with  full  reductions  to  be 
achieved  by  September  2000  and  that  it 
was  appropriate  for  the  States  to  take 
credit  for  a  20%  emission  reduction  in 
their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27, 1994 
EPA  policy  >°,  many  States  claimed  a 
37%  reduction  from  this  source  category 
based  on  a  proposed  rule.  However, 
EPA's  final  rule,  "National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings," 
published  on  September  11, 1998  (63  FR 
48806),  did  not  regulate  lacquer 
topcoats  and  will  result  in  a  smaller 
emission  reduction  of  around  33% 
overall  nationwide.  The  37%  emission 
reduction  bom  EPA's  proposed  rule  was 
an  estimate  of  the  total  nationwide 
emission  reduction.  Since  this  number 
is  an  overall  national  average,  the  actual 
reduction  achieved  in  any  particidar 
area  could  vary  dependinig  on  the  level 
of  control  which  already  existed  in  the 
area.  For  example,  in  California  the 
reduction  frt>m  the  national  rule  is  zero 
because  California's  rules  are  more 


stringent  than  the  national  rule.  In  the 
proposed  rule,  the  estimated  percentage 
reduction  for  areas  that  were 
imregulated  before  the  national  rule  was 
about  40%.  However  as  a  result  of  the 
lacquer  topcoat  exemption  added 
between  proposal  and  final  rule,  the 
reduction  is  now  estimated  to  be  36% 
for  previously  imregulated  areas.  Thus, 
most  previously  imregulated  areas  will 
need  to  make  up  the  approximately  1% 
difference  between  the  37%  estimate  of 
reductions  assumed  by  States,  following 
EPA  guidance  based  on  the  proposal, 
and  the  36%  reduction  actually 
achieved  by  the  final  rule  for  previously 
imregulated  areas.  EPA's  best  estimate 
of  the  reduction  potential  of  the  final 
rule  was  spelled  out  in  a  September  19, 
1996  memorandum  entitled  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  frt>m 
Mark  Morris  to  Docket  No.  A-95-18. 
The  Commonwealth  revised  the 
autobody  rule  in  1999,  and  EPA 
approved  the  revisions  on  August  14, 
2000  [65  FR  49501).  The  revised  rule 
will  achieve  the  37%  assumed 
reduction  from  the  measure.  EPA  found 
the  PADEP  achieves  a  36%  reduction 
for  milestone  1999  and  37%  for  years 
2002  and  2005. 

Consumer  Products  Rule:  Consistent 
with  a  )une  22, 1995  EPA  guidance  ", 
States  claimed  a  20%  reduction  from 
this  source  category  based  on  EPA's 
proposed  rule.  The  final  rule,  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Consumer  Products,"  (63 
FR  48819),  published  on  September  11, 
1998,  has  resulted  in  a  20%  reduction 
after  the  December  10, 1998  compliance 
date.  Moreover,  these  reductions  largely 
occurred  by  the  Fall  of  1999.  In  the 
consumer  products  rule,  EPA 
determined  and  the  consumer  products 
industry  concurred,  that  a  significant 
proportion  of  subject  products  have 
been  reformulated  in  response  to  State 
regulations  and  in  anticipation  of  the 
final  rule  (63  FR  48819).  That  is, 
industry  reformulated  the  products 
covered  by  the  consumer  products  rule 
in  advance  of  the  final  rule.  Therefore, 
EPA  believes  that  complying  products 
in  accordance  with  the  rule  were  in  use 
by  the  Fall  of  1999.  It  was  appropriate 
for  the  States  to  take  credit  for  a  20% 
emission  reduction  for  the  consumer 
products  rule  in  their  SIPs. 

I.  Enforcement  of  Control  Programs 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 


"■"Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  29, 1994, 
)ohn  S.  Seitz.  Director  OAQPS.  to  Air  Division 
Directors.  Regions  I-X. 


*■  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  section  183(e)  of  the 
Clean  Air  Act,"  June  22. 1995.  )ohn  S.  Seitz. 
Director  OAQPS.  to  Air  Division  Directors,  Regions 
I-X. 


programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  In  general,  state 
enforcement,  personnel  and  funding 
program  elements  are  contained  in  SIP 
revisions  previously  approved  by  EPA 
under  obligations  set  forth  in  section 
110(a)(2)(c)  of  the  Clean  Air  Act.  Once 
approved  by  the  EPA,  there  is  no  need 
for  states  to  readopt  and  resubmit  these 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  Act.  Pennsylvania  has 
previously  received  approval  of  its 
section  110(a)(2)  SIPs.  In  a  final 
rulemaking  action  published  on 
February  26, 1985,  EPA  approved 
Pennsylvania's  financial  and  manpower 
resource  commitments  for  Southeast 
Pennsylvania  (50  FR  7772,  7775),  after 
having  proposed  approval  of  these 
commitments  on  February  3, 1983  (48 
FR  5096.  5099).  In  addition,  emission 
control  regulations  will  also  contain 
specific  enforcement  mechanisms,  such 
as  record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  sources.  EPA's  review  of 
these  regulations  includes  review  of  4he 
enforceability  of  the  regulations.  Rules 
that  are  not  enforceable  are  generally 
not  approved  by  the  EPA.  To  the  extent 
that  the  ozone  attainment  demonstration 
depends  on  specific  state  emission 
control  regulations,  these  individual 
regulations  have  undergone  review  by 
the  EPA  in  past  approval  actions. 

/.  MOBILE6  and  Motor  Vehicle 
Emissions  Budgets  (MVEBS) 

Comment  1 :  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response  1 :  The  attaimnent 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
MOBILE6  is  released. 

Comment  2:  The  revised  budgets 
calculated  using  MOBILE6  will  likely  be 
submitted  after  the  MOBILES  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response  2:  This  is  the  reason  that 
EPA  proposed  in  the  July  28.  2000, 
SNPR  (65  FR  46383)  that  the  approval 
of  the  MOBILES  budgets  for  coi^ormity 
purposes  would  last  only  until 
MOBILE6  budgets  had  been  submitted 
and  found  adequate.  In  this  way,  the 
MOBILE6  budgets  can  apply  for 
conformity  purposes  as  soon  as  they  are 
found  adequate. 
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Conunent  3:  If  a  State  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attainment  demonstration. 

Response  3:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the 
Philadelphia  attainment  demonstration 
reflect  the  motor  vehicle  control 
measures  in  the  attainment 
demonstration.  In  addition, 
Pennsylvania  has  committed  to  submit 
new  budgets  as  a  revision  to  the 
aitainment  SIP  consistent  with  any  new 
>Aeas\ires  submitted  to  fill  any  shortfall, 
if  the  additional  control  measures  affect 
on-road  motor  vehicle  emissions. 

Comment  4:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response  4:  EPA  will  not  ^prove 
SIPs  without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  Philadelphia 
attainment  demonstration  contains 
explicitly  quantified  motor  vehicle 
emissions  budgets. 

Comment  5:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILE6,  EPA  could 
make  a  finding  of  failure  to  submit  a 
portion  of  a  SO*,  which  would  trigger  a 
sanctions  clock  under  section  179. 

Response  5:  If  a  state  fails  to  meet  its 
commitment,  EPA  could  make  a  finding 
of  fiulure  to  implement  the  SIP.  which 
would  start  a  sanctions  clock  under 
section  179  of  the  Clean  Air  Act. 

Comment  6:  If  the  budgets 
recalculated  using  MOB&£6  are  larger 
than  the  MOBILES  budgets,  then 
attainment  should  be  demonstrated 
again. 

Response  6:  As  EPA  proposed  in  its 
December  16, 1999  notices,  we  will 
worii  with  States  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  siifficiency  of  the 
attaiimient  demonstration. 

Comment  7:  If  the  MOBILE6  budgets 
are  smaller  than  the  MOBILES  budgets, 
the  difference  between  the  budgets 
should  not  be  available  for  reallocation 
to  other  sources  imless  air  quality  data 
show  that  the  area  is  attaining,  and  a 
revised  attainment  demonstration  is 
submitted  that  demonstrates  that  the 
increased  emissions  are  consistent  with 
attainment  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILE6  is  being  used 


for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response  7:  EPA  agrees  that  if 
recalculation  using  MOBILE6  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  by  using 
MOBILES  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILE6.  In  addition, 
Pennsylvania  will  be  submitting  new 
budgets  based  on  MOBILE6,  so  the 
MOBILES  budgets  Mali  not  be  retained 
in  the  SIP  indefinitely. 

K.  h40BILE6  Grace  Period 

Comment  1 :  We  received  a  comment 
on  whether  the  grace  period  before 
MOBILES  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  within  1  or  2 
years  of  MOBILEG's  release. 

Response  1 :  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
MOBILES  grace  period  for  conformity 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals. 
However,  EPA  understands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILES 
budgets.  EPA  is  considering  the 
maximum  2-year  grace  period  allowed 
by  the  conformity  rule,  and  EPA  will 
address  this  in  the  future  when  the  final 
MOBILES  emissions  model  and  policy 
guidance  is  released. 

Comment  2:  One  commenter  asked 
EPA  to  clarify  in  the  final  rule  whether 
MOBILES  will  be  required  for 
conformity  determinations  once  new 
MOBILES  budgets  are  submitted  and 
found  adequate. 

Response  2:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 
clarify  its  policy  for  implementing 
MOBILES  in  conformity  determinations 
when  the  final  MOBILES  model  is 
released.  EPA  believes  that  MOBILES 
should  be  used  in  conformity 
determinations  once  new  MOBILES 
budgets  are  foimd  adequate. 

L.  Two-Year  Option  To  Revise  the 
MVEBs 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILES, 


since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 
Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILES  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILES's  release.  State  and  local 
governments  can  continue  to  use  the  1- 
year  option,  if  desired,  or  submit  a  new 
commitment  consistent  with  the 
alternative  2-year  option.  EPA  expects 
that  state  and  local  agencies  have 
consulted  on  which  option  is 
appropriate  and  have  considered  the 
impact  on  future  conformity 
determinations.  Pennsylvania  has 
committed  to  revise  its  budgets  within 
one-year  of  MOBILES's  release. 

M.  Unapproved  Measures 

Comment  1 :  We  received  comments 
that  objected  to  crediting  the  SIP  with 
reductions  from  measures  not  approved 
into  the  SIP.  The  comments  specifically 
mentioned  conditionally  approved 
RACTT  rules  and  asserted  that  credit 
shoiild  not  be  given  for  this  program 
until  EPA  completes  review  and 
approval  of  all  case-by-case  RACT.  The 
comments  also  specifically  mentioned 
Phase  n  NOx  controb  under  the  OTC 
MOU.  We  also  received  comments, 
which  stated  that  NOx  RACT  should  be 
extended  to  25  ton-per-year  sources. 

Response  1 :  On  May  3,  2001  (6S  FR 
22123),  EPA  published  a  rulemaking 
determining  that  Pennsylvania  had 
satisfied  the  conditions  imposed  in  the 
conditional  limited  approi^  of  its 
generic  NOx  and  VOC  RACT 
regulations.  In  that  rulemaking,  EPA 
removed  the  conditional  status  of  its 
approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  On  October  15. 
2001,  the  Regional  Administrator  of 
Region  in  signed  a  final  rule  converting 
our  limited  approval  of  the 
Pennsylvania  generic  VOC  and  NOx 
RACT  regulation  to  a  fuB  approval  as  it 
applies  in  the  Philadelphia  area.  This 
final  rule  has  been  recendy  or  will  be  , 
shortly  published  in  the  Federal 
Register.  On  June  6,  2000.  EPA 
approved  Pennsylvania's  rule  that 
implements  the  Phase  n  controls  imder 
the  OTC  MOU  (65  FR  35840).  Finally, 
the  applicability  threshold  for  RACT  in 
Pennsylvania's  SIP-approved  generic 
NOx  and  VOC  RACT  regulations  for  the 
Philadelphia  area  is  25  ton  per  year  as 
required  in  a  severe  nonattaiiunent  area 
thus  NOx  RACT  extends  to  sources  that 
emit  25  tons-per-year. 

Conunent  2:  We  received  comments 
asserting  that  because  Pennsylvania  had 
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not  adopted  Phase  II  NOx  reductions  as 
agreed  to  in  the  OTC  MOU,  has 
abandoned  the  NOx  SIP  call  strategy, 
and  was  behind  in  submitting  its  RACT 
submittals  the  SIP  should  not  be 
credited  with  these  measures. 

Response  2:  As  discussed  in  the 
response  to  the  previous  comment,  EPA 
has  approved  Pennsylvania's  NOx 
RACT  and  OTC  MOU  rules.  As 
discussed  in  Section  I.I.  of  this 
document,  Pennsylvania  submitted  a 
revision  to  its  SIP  to  address  the 
requirements  of  the  NOx  SIP  Call.  EPA 
fully  approved  this  SIP  (SS  FR  43795, 
August  21,  2001). 

N.  Attainment  and  Post-1999  Rate  of 
Progress  Demonstrations 

Comment  1 :  One  commenter  claims 
that  the  plans  fail  to  demonstrate 
emission  reductions  of  3  percent  per 
year  over  each  3-year  period  between 
November  1999  and  November  2002; 
and  November  2002  and  November 
2005;  and  the  2-year  period  between 
November  2005  and  November  2007,  as 
required  by  42  U.S.C.  section 
7511a(c)(2)(B).  The  states  have  not  even 
attempted  to  demonstrate  compliance 
with  these  requirements,  and  EPA  has 
not  proposed  to  find  that  they  have  been 
met.  The  commenter  states  that  EPA  has 
absolutely  no  authority  to  waive  the 
statutory  mandate  for  3  percent  annual 
reductions  and  that  the  statute  does  not 
allow  EPA  to  use  the  NOx  SIP  call  or 
126  orders  as  an  excuse  for  waiving  ROP 
deadlines.  The  commenter  asserts  that 
the  statutory  ROP  requirement  is  for 
emission  reductions — not  ambient 
reductions.  The  commenter  asserts  that 
emission  reductions  in  upwind  states  do 
not  waive  the  statutory  requirement  for 
3  percent  annual  emission  reductions 
within  the  downwind  nonattainment 
area. 

Response  1:  Under  no  condition  is 
EPA  waiving  the  statutory  requirement 
for  3  percent  annual  emission 
reductions.  For  many  areas,  EPA  did  not 
propose  approval  of  the  post-99  ROP 
demonstrations  at  the  same  time  as  EPA 
proposed  action  on  the  area's  attainment 
demonstration.  EPA  proposed  to 
approve  the  Commonwealth  Post  1996 
ROP  plans,  which  include  ROP 
demonstrations  for  milestone  years 
1999,  2002,  and  2005,  on  August  24. 
2001  (66  FR  44568).  We  received  no 
comments  on  that  proposal.  In  this  final 
ndemaking,  EPA  is  approving  the 
Commonwealth's  Post  1996  ROP  plans. 
Pennsylvania's  Post  1996  plans 
demonstrate  ROP  by  relying  upon  VOC 
and  NOx  emissions  reductions  achieved 
within  the  nonattaiiunent  area  from 
fully  promulgated  Federal  and  fully 
adopted  SIP-approved  state  measures. 


Conunent  2:  We  received  comment 
that  the  "limited  approval"  status  of  the 
Commonwealth's  Post  1996  ROP  plan  is 
not  authorized  imder  the  CAA. 

Response  2:  The  comment  is  now 
moot,  because  EPA  withdrew  its 
previous  action  proposing  "limited 
approval"  of  the  Commonwealth's  Post 
1996  plan  in  the  NPR  it  published  on 
August  24.  2001  (66  FR  44568).  EPA  re- 
proposed  full  approval  of  the  Post- 1996 
plan  on  August  24,  2001,  and  did  not 
receive  any  comments  on  this  proposal. 
In  this  final  rulemaking,  EPA  is  folly 
approving  Peimsylvania's  Post  1996 
plan  which  relies  only  upon  VOC  and 
NOx  emissions  reductions  achieved 
within  the  nonattainment  area  from 
fully  promiUgated  Federal  and  fully 
adopted  SIP-approved  state  measures. 

O.  Comments  on  Specific  Area  and 
Point  Source  Measures 

Comment  1:  We  received  comments 
asserting  that  Pennsylvania  has  not 
adopted  the  OTC  NOx  MOU's  Phase  W 
m  reductions  and  the  NOx  SIP  Call 
requirements. 

Response  1 :  EPA  has  fully  approved 
the  Pennsylvania's  T'JOx  Allowance 
Requirements  as  a  SIP  revision  (65  FR 
35840,  Jime  6,  2000).  These 
requirements  implement  Phase  II  of  the 
OTC's  MOU  to  control  NOx  for  the  years 
1999-2002.  The  Phase  HI  reductions 
imder  the  OTC  MOU  have  been 
superceded  by  Pennsylvania's  SIP- 
approved  NOx  SIP  Call  rule. 
Compliance  with  that  rule  is  required 
starting  in  2003.  EPA  has  folly  approved 
the  Pennsylvania  Interstate  Ozone 
Transport  Reduction  Plan  as  meeting 
the  non-remanded  portions  of  the  NOx 
SIP  Call  rule  (66  FR  43795,  August  21, 
2001).  Pennsylvania's  Interstate  Ozone 
Transport  Reduction  Plan  establishes  a 
NOx  budget  trading  program  for  fossil- 
fired  combustion  boilers  with  a 
maximum  design  heat  input  greater  than 
250  MMBTU  per  hour  and  electric 
utility  generators  with  a  capacity  greater 
than  25  megawatts.  Pennsylvania's 
Phase  I  NOx  SIP  Call  trading  rule  is 
consistent  with  the  reductions  modeled 
in  the  attaiiunent  demonstration  and 
with  EPA's  requirements  to  establish  an 
emission  rate  of  0.15  Ib/MMBtu  for 
electric  generating  units  and  0.17  lb/ 
MMBTU  for  non-electric  generating 
units. 

On  March  3,  2000,  the  D.C.  Circuit 
issued  its  decision  on  the  NOx  SIP  Call 
ruling  in  favor  of  EPA  on  all  the  major 
issues.  See  Michigan  v.  EPA.  213  F.3d 
663  (D.C.  Cir.  2000).  However,  the  Court 
remanded  certain  matters  for  further 
rulemaking  by  EPA.  EPA  expects  to 
publish  a  proposal  that  addresses  the 
remanded  portion  of  the  NOx  SIP  Call 


Rule.  Pennsylvania  will  adopt  and 
submit  controls  to  meet  the  portions  of 
the  SIP  call  budget  reflected  by 
reduction  from  both  internal 
combustion  engines  and  cement  kilns  in 
the  remanded  portions  of  the  NOx  SIP 
Call  rule  consistent  with  any  schedule 
EPA  establishes  in  response  to  the 
remand. 

Comment  2:  We  received  comments 
that  express  concerns  about  the 
accountability  of  the  reductions  from 
the  implementation  of  the  126  petitions 
as  compared  to  those  assumed  in  the 
attaiiunent  demonstration. 

Response  2:  As  noted  in  the  December 
16, 1999  proposal,  Pennsylvania's 
attainment  demonstration  assumed  NOx 
reductions  consistent  with  those  called 
for  by  EPA's  NOx  SIP  Call.  In 
consideration  of  recent  court  decisions 
on  the  NOx  SIP  Call  as  previoiisiy 
described  and  as  explained  in  EPA's 
response  to  comments  on  "Reliance  on 
NOx  SIP  Call  and  Tier  2  Modeling", 
EPA  believes  it  is  appropriate  to  allow 
states  to  continue  to  assume  the 
reductions  from  the  NOx  SIP  Call.  The 
fact  that  EPA  has  granted  section  126 
petitions  does  not  remove  the 
obligations  of  states  subject  to  the  NOx 
SIP  Call  to  reduce  NOx  emissions  as 
called  for  in  that  rule.  Furthermore, 
implementation  of  either  the  section  126 
rules  (described  in  later  Sections)  or  the 
NOx  SIP  Call  achieves  emission 
reductions  prior  to  the  applicable 
attainment  deadline.  2005.  Under  recent 
rulings  by  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  both  the 
126  rule  and  the  NOx  SIP  Call  must  be 
implemented  early  in  the  ozone  season 
in  2004. 

On  August  14-15, 1997,  we  received 
petitions  submitted  individually  by 
eight  Northeastern  States  under  section 
126  of  the  CAA.  Each  petition  requests 
us  to  make  a  finding  that  sources  in 
certain  categories  of  stationary  sources 
in  upwind  States  emit  or  would  emit 
NOx  in  violation  of  the  prohibition  in 
section  110(a)(2)P)(i)  on  emissions  that 
contribute  significantiy  to 
nonattainment,  or  interfere  with 
maintenance,  in  the  petitioning  State. 
On  May  25, 1999.  we  promulgated  a 
final  rule  (May  1999  Rule)  determining 
that  portions  of  the  petitions  are 
approvable  under  the  one-hour  and/or 
eight-hour  ozone  NAAQS  based  on  their 
technical  merit  (64  FR  28250).  Based  on 
the  affirmative  technical  determinations 
for  the  one-hour  ozone  NAAQS  made  in 
the  May  1999  Rule,  we  promulgated  a 
final  rule  on  January  18.  2000  (January 
2000  Rule)  making  section  126  findings 
that  a  number  of  large  electric 
generating  units  (EGUs)  and  large 
industrial  boilers  and  tiirbines  named  in 
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the  petitions  emit  in  violation  of  the 
CAA  prohibition  against  significantly 
contributing  to  nonattainment  or 
maintenance  problems  in  the 
petitioning  States  (65  FR  2674).  In  the 
January  2000  Rule,  we  also  finalized  the 
Federal  NOx  Budget  Trading  Program  as 
the  control  remedy  for  sources  affected 
by  the  rule.  This  requirement  replaces 
the  default  remedy  in  the  May  1999 
Rule.  The  January  2000  Rule  establishes 
Federal  NQx  emissions  limits  that 
sources  must  meet  through  a  cap-and- 
trade  program  by  May  1 ,  2003.  The 
January  2000  rule  affects  sources  located 
in  the  District  of  Coliunbia,  Delaware, 
Maryland,  North  Carolina,  New  Jersey, 
Ohio,  Pennsylvania,  Virginia,  West 
Virginia,  and  parts  of  Indiana, 
Kentucky,  Michigan,  and  New  York.  All 
of  the  affected  sources  are  located  in 
States  that  are  subject  to  the  NOx  SIP 
Call. 

On  October  27, 1998  (63  FR  57356), 
EPA  promulgated  the  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region. for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
commonly  referred  to  as  the  NOx  SIP 
Call.  On  March  3,  2000,  the  D.C.  Circuit 
issued  its  decision  on  the  NOx  SIP  Call 
largely  upholding  the  rule.  See 
Michigan  v.  EPA,  supra.  On  June  22, 
2000,  the  Court  ordered  that  we  allow 
the  States  and  the  District  of  Columbia 
128  days  from  June  22,  2000  to  submit 
their  SIPs.  Accordingly,  19  States  and 
the  District  of  Columbia  were  required 
to  submit  SIPs  in  response  to  the  NOx 
SIP  Call  by  October  30,  2000."  On 
August  30,  2000.  the  D.C.  Circuit 
ordered  that  the  June  22,  2000  Order  be 
amended  to  extend  the  deadline  for 
implementation  of  the  NOx  SIP  Call 
from  May  1,  2003  to  May  31,  2004.  In 
a  separate  rulemaking,  we  are 
addressing  the  Court's  remand  of  the 
definition  of  electricity  generating  units, 
the  control  level  for  large  stationary 
internal  combustion  engines  and  the  SIP 
submittal  and  compliance  dates  for 
these^ctions,  which  affect  less  than  10 
percent  of  the  total  emission  reductions 
called  for  by  the  NOx  SIP  Call. 

Furthermore,  as  noted  in  the  response 
to  a  previous  comment  in  this 
document,  Pennsylvania  has  a  state 
regulation  in  place  to  implement  the  SIP 
Call  requirements.  This  state  rule  is  in 
the  approved  Pennsylvania  SIP  and 
requires  compliance  commencing  May 
1,  2003. 

Comment  3:  We  received  conmients 
asserting  that  Peimsylvania  has  failed  to 


"October  30,  2000  is  the  Rrst  business  day 
foUowing  the  expiration  of  the  128-day  period. 


implement  RACT  in  an  expeditious 
manner. 

Response  3:  The  Pennsylvania  SIP  has 
long  included  approved  RACT 
regulations  for  sources  and  source 
categories  of  VOCs  covered  by  the  CTGs 
issued  prior  to  1990,  by  CAA  section 
182(b)(2)(A)  and  by  the  CTGs  issued 
after  1990  as  required  by  CAA  section 
182(b)(2)(B).  Additional  RACT 
regulations  requiring  RACT  for  all  major 
sources  of  VOC,  not  covered  by  a  CTG 
(non-CTG),  and  of  NOx  were  to  be 
submitted  to  EPA  as  SIP  revisions  by 
November  15,  1992  and  compliance 
required  by  May  of  1995.  On  February 
4,  1994,  PADEP  submitted  a  revision  to 
its  SIP  (25  Pa  Code  Chapters  129.91 
through  129.95)  requiring  major  sources 
of  NOx  and  non-CTG  VOC  sources  to 
implement  RACT.  These  regulations 
require  major  sources  of  NOx  and  VOC 
to  submit  to  PADEP,  by  no  later  than 
July  15, 1994,  a  written  RACT  proposal. 

In  the  Philadelphia  area, 
Peimsylvania's  RACT  regulations 
require  non-CTG  sources  that  have  the 
potential  to  emit  25  tpy  or  more  of  VOC 
and  sourtres  which  have  the  potential  to 
emit  25  tpy  or  more  of  NOx  comply 
with  RACT.  The  regulations  contain 
technology-based  or  operational 
"presumptive  RACT  emission 
limitations"  for  certain  major  NOx 
sources.  For  other  major  NOx  sources, 
and  all  major  VOC  sources  (not 
otherwise  already  subject  to  RACT 
pursuant  to  a  source  category  regulation 
under  the  Pennsylvania  SIP),  the 
regulations  contain  a  "generic"  RACT 
provision.  A  generic  RACT  regulation  is 
one  that  does  not,  itself,  specifically 
define  RACT  for  a  source  or  source 
categories  but  instead  allows  for  case- 
by-case  RACT  determinations.  The 
generic  provisions  of  Pennsylvania's 
regulations  allow  for  PADEP  to  make 
case-by  case  RACT  determinations  that 
are  then  to  be  submitted  to  EPA  as 
revisions  to  the  Pennsylvania  SIP.  The 
Commonwealth's  rule  requires  that  the 
covered  sources,  upon  PADEP's 
notification  of  approval  of  their  RACT 
proposal,  must  implement  the  RACT  "as 
expeditiously  as  practicable",  but  no 
later  than  May  31, 1995. 

EPA  granted  conditional  limited 
approval  of  the  Commonwealth's  VOC 
and  NOx  RACT  regulations  on  March 
23, 1998  (63  FR  13789),  and  removed 
the  conditional  aspect  of  the  approval 
on  May  3,  2001  (66  FR  22123).  On 
September  6,  2001  (66  FR  46571),  EPA 
proposed  to  remove  the  limited  nature 
of  its  approval  of  Pennsylvania  generic 
VOC  and  NOx  RACT  regulations  as  they 
apply  in  the  Philadelphia  area  on  the 
basis  that  EPA  would  have  approved 
source-specific  or  category-specific 


RACT  rules  for  all  sources  subject  to  the 
CAA  RACT  requirement.  We  received 
no  comments  on  that  proposal.  On 
October  15,  2001,  the  Regional 
Administrator  of  Region  III  signed  a 
final  rule  converting  our  limited 
approval  of  Peimsylvania's  generic  VOC 
and  NOx  RACT  regulations  to  a  full 
approval  because  EPA  has  SIP-approved 
all  of  the  case-by-case  RACT 
determinations  submitted  by  PADEP  for 
affected  major  sources  of  NOx  and/or 
VOC  sources  located  in  Bucks,  Chester, 
Delaware,  Montgomery,  and 
Philadelphia  Coimties,  the  five  counties 
that  comprise  the  Pennsylvania  portion 
of  the  Philadelphia  area. 

Comment  3;  We  received  comments 
criticizing  the  use  of  rule  effectiveness 
as  part  of  the  demonstration.  The 
comments  assert  that  EPA  should  be 
skeptical  of  the  reductions  from  this 
program  based  on  the  Commonwealth's 
past  enforcement  history.  Other 
comments  claim  that  with 
implementation  of  RACT  on  a  case-by- 
case  basis  the  change  in  rule 
effectiveness  from  80  percent  to  90 
percent  is  imrealistic.  These  comments 
have  been  submitted  in  the  form  of 
statements  with  no  accompanying 
analyses  to  support  them. 

Response  3:  ihs  EPA  disagrees  that  it 
is  inappropriate  to  allow  credit  for 
improved  rule  effectiveness  (RE)  in  the 
attainment  demonstration.  The 
Commonwealth  has  supplied  to  EPA  a 
protocol  that  has  been  implemented  at 
the  sources  for  which  increased  RE 
credits  have  been  claimed.  EPA 
conducted  its  evaluation  of 
Peimsylvania's  RE  credits  as  part  of  our 
proposed  approval  of  the  Post-1996  ROP 
plans.  That  supporting  documentation, 
namely  the  TSD  for  the  Post-1996  ROP 
plan  approval,  is  part  of  the  docket  for 
this  final  rulemaking.  No  comments 
were  received  on  EPA's  proposed  action 
to  approve  the  Commonwealth's  Post 
1996  ROP  plans  which  included  our 
proposed  approval  of  the  RE  credits 
claimed  by  the  Commonwealth.  No  one 
has  brought  to  EPA's  attention  credible 
evidence  that  Pennsylvania  is  not 
implementing  RE  at  the  sources  for 
wUch  RE  improvement  credits  are 
claimed.  It  would  not  be  appropriate  for 
EPA  to  discount  credit  from  a  state 
initiatives  based  upon  unsubstantiated 
speculation  that  such  a  state  will  not 
enforce  its  own  SIP. 

EPA  disagrees  with  the  comment 
asserting  that  implementation  of  RACT 
on  case-by-case  basis,  is  reason  to 
assimie  that  90  percent  RE  is  unrealistic. 
To  the  contrary,  EPA  believes  that 
RACT  rules  tailored  to  specific  sources 
are  much  more  likely  to  be  implemented 
successfully  because  any  factors  that 
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could  interfere  with  implementation  of 
RACT  would  be  considered  by  the 
Commonwealth  imder  the  SIP-approved 
provisions  of  25  Pa  Code  Chapters 
129.91  through  129.95  when  imposing 
the  source-specific  RACT 
determinations. 

Comment  4:  We  received  comments 
expressing  the  opinion  that  Stage  IT 
controls  in  Pennsylvania  are  periorming 
far  below  the  stated  efficiency. 
Therefore,  EPA  is  granting  too  much 
credit  to  Pennsylvania  for  its  Stage  n 
controls.  EPA  should  determine  the 
present  efficiency  of  these  controls  and 
use  that  level  in  the  attainment 
demonstration.  These  comments  have 
been  submitted  in  the  form  of 
statements  with  no  accompanying 
analyses  to  support  them. 

Response  4:  Pennsylvania  has 
adopted  the  Stage  II  control  program 
recommended  by  EPA.  No  one  has 
brought  to  EPA's  attention  any  credible 
evidence  that  Pennsylvania  is 
implementing  their  program  in  a 
manner  inconsistent  with  EPA 
guidance,  which  might  lower  the 
expected  reductions  below  levels  which 
are  conforming  to  past  EPA  estimates  of 
Stage  n  efficiency. 

P.  Comments  on  Specific  Mobile  Source 
Measures 

Comment:  We  received  comments 
asserting  that  Pennsylvania  is  not  fully 
implementing  its  SIP  approved 
enhanced  vehicle  inspection  and 
maintenance  program  and  that  EPA 
should  not  approve  a  demonstration 
that  includes  benefits  from  a  program 
that  is  not  fully  implemented.  The 
comments  claim  that  Pennsylvania  has 
not  implemented  all  pass-fell  standards 
on  schedule  in  the  Philadelphia  area. 

Response:  EPA  advised  the 
Commonwealth,  in  a  letter  dated  April 
12,  2001  (Oge  to  Serian),  that  it  should 
not  implement  final  acceleration 
.  simulation  mode  (ASM)  cutpoints  on 
1995  and  older  vehicles.  EPA  is 
currently  conducting  additional 
research  on  the  effects  of 
implementation  of  final  ASM  cutpoints 
on  1995  and  older  vehicles  and  will 
issue  guidance  in  the  near  future.  The 
issuance  of  this  gmdance  will  allow  the 
Commonwealth  to  implement  final 
ASM  cutpoints  for  1995  and  older 
vehicles  at  least  one  year  prior  to  the 
area's  attainment  date.  This  will  allow 
the  Commonwealth  to  complete  at  least 
one  full  cycle  of  tests  at  final  cutpoints 
prior  to  the  areas'  attainment  date.  The 
Commonwealth  has  already 
implemented  final  cutpoints  for  1996 
and  newer  vehicles.  Since  all  vehicles 
subject  to  the  program  will  receive  at 
least  one  inspection  at  final  cutpoints 


prior  to  the  area's  attainment  date,  the 
Commonwealth  will  achieve  the 
emission  reductions  that  it  has  planned 
for  in  its  attainment  demonstration.  At 
this  time,  EPA  does  not  believe  that  it 
is  necessary  or  justifiable  to  delay 
approval  of  the  Commonwealth's 
attainment  demonstration  due  to  the 
fact  that  the  Commonwealth  has  not 
implemented  all  pass-fail  standards  on 
schedule  in  the  Philadelphia  area.  The 
Commonwealth  has  provided  EPA 
assurances  that  it  will  implement  the 
final  cutpoints  upon  issuance  of  the 
guidance  referenced  herein.  The 
Commonwealth  has  implemented  a 
successful  enhanced  I/M  program  and 
continues  to  work  with  EPA  on 
technical  issues  regarding  the  ASM 
program.  EPA  believes  that  the 
Commonwealth  has  achieved  and  will 
continue  to  gain  air  quality  benefits 
from  its  enhanced  I/M  program  as 
necessary  for  the  Philadelphia  area  to 
achieve  attainment  of  the  ozone 
NAAQS. 

Q.  NOx  Substitution 

Comment:  We  received  comments 
that  suggest  that  EPA  should  not  allow 
States  the  opportunity  to  substitute  NOx 
reductions  for  the  VC)C  reductions 
specifically  required  by  section 
182(c)(2)(B)  of  the  CAA.  In  general,  the 
commenter  contends  that  methodology 
in  EPA's  NOx  Substitution  Guidance  is 
not  "at  least  as  effective"  as 
photochemical  grid  modeling  for 
making  attainment  demonstrations.  The 
comment  states  that  NOx  substitution 
ignores  one  of  the  Ozone  Transport 
Assessment  Group's  (OTAG)  key 
conclusions  that  "VOC  controls  are 
effective  in  reducing  ozone  locally  and 
are  most  advantageous  to  urban 
nonattainment  areas."  Additionally,  the 
commenter  notes  that  some  data  suggest 
that  progress  towards  attainment  in 
urban  areas  may  not  take  place,  or  may 
even  be  reversed,  by  the  substitution  of 
NOx  reductions  for  required  VOC 
reductions.  Finally,  the  commenter 
states  that  EPA  should  not  allow  NOx 
substitution  as  part  of  the  attainment 
demonstration  under  section  182 
(c)(2)(A).  In  particular,  the  commenter  is 
opposed  to  the  States  being  allowed  to 
utilize,  carte  blanche,  NOx  substitution 
for  section  182(c)(2)(A)  attainment 
demonstrations  without  undergoing  an 
additional,  more  rigorous  analytic  test 
that  considers  local  conditions  and 
potential  impacts  to  real  world 
attainment. 

Response:  The  EPA  disagrees  with  the 
comment  that  the- Agency  should  not 
allow  NOx  substitution  imder  section 
182(c)(2)(B).  Reasonable  Fiuther 
Progress  Demonstration.  Section 


182(c)(2)(C)  specifically  allows  NOx 
substitution  where  the  resulting 
reductions  "in  ozone  concentrations" 
are  "at  least  equivalent"  to  that  which 
would  result  from  the  VOC  reductions 
required  in  the  demonstration  of 
reasonable  further  progress  (RFP)  under 
section  182(c)(2)(B).  The  second 
sentence  of  section  182(c)(2)(C)  requires 
EPA  to  issue  guidance  "concerning  the 
conditions  under  which  NOx  control 
may  be  substituted  for  (or  combined 
with)  VOC  control."  In  particular,  the 
Agency  is  authorized  to  address  in  the 
guidance  the  appropriate  amounts  of 
VOC  control  and  NOx  control  needed, 
in  combination,  "in  order  to  maximize 
the  reduction  in  ozone  air  pollution." 
Ftirther,  the  Act  explicitly  provides  that 
the  guidance  may  permit  RFP 
demonstrations  which  allow  a  lower 
percentage  of  VOC  emission  reductions. 
In  light  of  the  entire  set  of  language  and 
Congress's  evident  intent  under  this 
subsection  to  maximize  the  opportimity 
for  ozone  reductions,  EPA  believes  that 
section  182(c)(2)(C)  confers  on  the 
Agency  the  discretion  to  select,  for 
purposes  of  determining  equivalent 
reductions,  a  percentage  of  NOx 
emission  reductions  which  is 
reasonably  calculated  to  achieve  both 
the  ozone  reduction  and  attainment 
progress  goals  intended  by  Congress. 
This  approach  is  described  in  detail  in 
EPA's  1993  NOx  Substitution  Guidance. 
Based  on  our  review  of  all  the 
information  submitted  in  these 
attainment  demonstrations  and 
consistent  with  the  1993  NOx 
Substitution  Guidance,  EPA  believes 
that  the  percentage  of  ozone  reduction 
benefits  achieved  by  application  of  NOx 
controls  is  at  least  equivalent  as  that 
achieved  by  application  of  VOC  controls 
because  both  the  NOx  and  VOC  controls 
are  necessary  if  the  areas  are  to  attain 
the  NAAQS.  That  is,  the  basis  for 
equivalency  is  the  ability  of  a  given 
control  strategy  (i.e.,  any  particular  mix 
of  NOx  and  VOC  emission  reductions) 
to  effect  attainment  of  the  ozone 
NAAQS  by  the  designated  attainment 
year  (  NOx  Substitution  Guidance,  EPA- 
452/R-93-015,  January  1994,  at  page  2). 

In  addition  to  the  OTAG  conclusion 
as  noted  by  the  commenter,  the  States 
further  concluded  that  widespread  NOx 
reductions  are  needed  in  order  to  enable 
many  areas  to  attain  the  ozone  NAAQS. 
EPA  subsequently  made  the  same 
determination  through  the  NOx  SIP  Call 
rulemaking.  Thus,  NOx  substitution  is 
generally  consistent  with  OTAG's  and 
EPA's  conclusions  that  NOx  reductions 
are  effective  in  reducing  ozone 
concentrations. 

As  described  in  the  NOx  SIP  call 
rulemaking,  the  OTAG  process  included 
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lengthy  discussions  on  the  potential 
increase  in  local  ozone  concentrations 
in  some  urban  areas  that  might  be 
associated  with  a  decrease  in  local  NOx 
emissions.  The  OTAG  modeling  results 
indicate  that  urban  NOx  emissions 
decreases  produce  increases  in  ozone 
concentrations  locally,  but  the 
magnitude,  time,  and  location  of  these 
increases  generally  do  not  cause  or 
contribute  to  high  ozone  concentrations. 
In  particular,  for  the  NOx  emissions 
reductions  due  to  the  NOx  SIP  call 
budgets,  EPA  determined  that  any 
disbenefits  are  expected  to  be  very 
limited  compared  to  the  extent  of  the  air 
quality  benefits  expected  from  these 
budgets. 

Regarding  section  182(c)(2)(A), 
Attainment  Demonstration,  EPA 
believes  that  NOx  substitution  for  VOC 
emissions  deemed  to  be  required  as 
"additional  emission  reductions"  is 
permissible  as  part  of  the  Weight  of 
Evidence  analysis.  The  EPA  agrees  with 
the  conunent  that  such  NOx  substitution 
must  be  justified  through  additional 
analyses.  For  example,  if  model- 
predicted  peaks  show  greater 
improvement  when  low  level  NOx 
emissions  are  reduced  versus  VOC  or 
elevated  NOx  emissions,  then 
substituting  an  equal  amount  of  low 
level  NOx  reductions  for  the  otherwise 
required  "additional  emissions 
reductions"  of  VOC  would  be 
acceptable. 

/?.  Measures  Under  Legal  Review 

Comment:  We  received  comments 
asserting  that  because  the  Tier  2/Sulfur 
and  NOx  SIP  call  rules  are  under  legal 
review  EPA  should  not  credit  the 
attainment  demonstrations  with 
reductions  from  these  programs. 

Response:  EPA  disagrees  with  the 
comment.  On  October  27, 1998  (63  FR 
57356),  EPA  promulgated  the  "Finding 
of  Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
commonly  referred  to  as  the  NOx  SIP 
call.  On  March  3,  2000,  the  DC  Circuit 
issued  its  decision  on  the  NOx  SOP  Call 
regarding  the  1-hour  ozone  NAAQS 
ruling  in  favor  of  EPA  on  all  the  major 
issues.  See  Michigan  v.  EPA,  supra.  On 
June  22,  2000,  the  Coiirt  ordered  that  we 
allow  the  States  and  the  District  of 
Columbia  128  days  from  June  22,  2000 
to  submit  their  80*8.  Accordingly,  19 
States  and  the  District  of  Coliunbia  were 
required  to  submit  SIPs  in  response  to 
the  NOx  SIP  Call  by  October  30,  2000.^3 


*' October  30.  2000  is  the  first  business  day 
following  the  expiration  of  the  128>day  period. 


On  August  30,  2000,  the  D.C.  Circuit 
ordered  that  the  Jtme  22,  2000  Order  be 
amended  to  extend  the  deadline  for 
implementation  of  the  NOx  SIP  Call 
from  May  1,  2003  to  May  31,  2004.  In 
a  separate  rulemaking,  we  are 
addressing  the  Court's  remand  of  the 
definition  of  electricity  generating  units, 
the  control  level  for  large  stationary 
internal  combustion  engines  and  the  SIP 
submittal  and  compliance  dates  for 
these  actions,  which  affect  less  than  10 
percent  of  the  total  emission  reductions 
called  for  by  the  NOx  SIP  Call. 
Likewise,  on  February  10,  2000  (65  FR 
6698),  EPA  promulgated  the  "Control  of 
Air  Pollution  From  New  Motor 
Vehicles:  Tier  2  Motor  Vehicle 
Emissions  Standards  and  Gasoline 
Sulfiu'  Control  Requirements," 
commonly  referred  to  as  the  Tier  2/ 
Sulfiu  rule. 

S.  Contingency  Measures 

Comment:  We  received  comments 
asserting  that  the  Post-1996  ROP  and  the 
attainment  demonstration  SIP  lacks 
contingency  measures  as  required  under 
theCAA. 

Response:  EPA  believes  the 
contingency  measure  requirements  of 
sectionsl  72(c)(9)  and  182(c)(9)  of  the 
CAA  are  independent  requirements 
bom.  the  rate-of-progress  requirements 
imder  sections  172(c)(2)  and 
182(c)(2)(B)  and  the  attainment 
demonstration  requirements  of  sections 
172(c)(1)  and  182(c)(2)(A).  The 
contingency  measure  requirements  are 
to  address  the  possibility  that  an  area 
will  fail  to  meet  a  rate-of-progress 
milestone  or  will  fail  to  attain.  The 
contingency  measure  requirements  have 
no  bearing  on  whether  a  state  has 
submitted  a  SIP  that  projects  that  the 
SIP  contains  enough  control  measures  to 
achieve  sufficient  rate-of-progress 
towards  attainment  or  to  attain  the 
NAAQS.  The  ROP  SIP  provides  a 
demonstration  that  the  ROP  requirement 
ought  to  be  fulfilled,  but  the 
contingency  measiue  SIP  requirements 
concern  what  will  happen  only  if  ROP 
is  not  actually  achieved.  The  attainment 
demonstration  SIP  provides  a 
demonstration  that  the  attainment 
requirement  ought  to  be  fulfilled,  but 
the  contingency  measiue  SIP 
requirements  concern  what  will  happen 
only  if  the  area  fails  to  attain.  EPA 
acbiowledges  that  contingency 
measures  are  a  required  SIP  revision, 
but  does  not  believe  that  these  measures 
must  be  approved  as  part  of  an 
attainment  demonstration. 
Consequently,  EPA  believes  it  can 
approve  this  attainment  demonstration 
even  though  the  required  contingency 
measures  have  not  yet  been  submitted. 


Pennsylvania  will  still  be  required  to 
submit  contingency  measures  and  EPA 
will  act  upon  them  when  submitted. 

T.  Measures  for  the  1-Hour  NAAQS  and 
for  Progress  Toward  8-Hour  NAAQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  eight-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  because  the 
Administrator  deemed  attaining  the 
one-hour  ozone  NAAQS  is  not  adequate 
to  protect  public  healtb.  Therefore,  EPA 
must  ensure  that  measures  be 
implemented  now  that  will  be  sufficient 
to  meet  the  one-hotir  standard  and  that 
make  as  much  progress  toward 
implementing  the  eight-hour  ozone 
standard  as  the  requirements  of  the  CAA 
and  implementing  regulations  allow. 

Response:  The  one-nour  standard 
remains  in  effect  for  all  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  ptirpose  of  achieving  that 
NAAQS.  Congress  has  provided  the 
States  with  the  authority  to  choose  the 
measures  necessary  to  attain  the 
NAAQS  and  EPA  caimot  second  guess 
the  States'  choice  if  EPA  determines  that 
the  SIP  meets  the  requirements  of  the 
CAA.  EPA  believes  that  the  SIPs  for  the 
severe  areas  meet  the  requirements  for 
attainment  demonstrations  for  the  one- 
hour  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  control  requirements  might  be 
more  effective  for  attaining  the  eight- 
hour  standard.  However,  EPA  generally 
believes  that  emission  controls 
implemented  to  attain  the  one-hoiu 
ozone  standard  will  be  beneficial 
towards  attainment  of  the  eight-hour 
ozone  standard  as  well.  This  is 
particularly  true  regarding  the 
implementation  of  NOx  emission 
controls  resulting  from  EPA's  NOx  SIP 
Call.  Finally,  EPA  notes  that  although 
the  eight-hour  ozone  standard  has  been 
adopted  by  the  EPA,  implementation  of 
this  standard  has  been  delayed  while 
certain  aspects  of  the  standard  remain 
before  the  United  States  Circuit  Court  of 
Appeals.  The  States  and  the  EPA  have 
yet  to  define  the  eight-hour  ozone 
nonattainment  areas  and  the  EPA  has 
yet  to  issue  guidance  and  requirements 
for  the  implementation  of  the  eight-hour 
ozone  standard. 

U.  Other  Comments 

Comment:  We  received  comments 
that  oppose  the  removal  of  any  of 
Pennsylvania's  67  coimties  bom  the 
Ozone  Transport  Region  on  the  grounds 
that  the  south-central  and  central 
counties  have  a  significant  impact  on 
intrastate  transport  and  attainment  in 
Philadelphia. 
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Response:  The  comment  is  not 
germane  to  this  action.  EPA  is 
approving  the  attainment  demonstration 
and  Postl996  ROP  plans  for  the 
Philadelphia  area.  EPA  is  not  approving 
removal  of  any  Pennsylvania  counties 
frtim  the  Ozone  Transport  Region. 

m.  Final  Action 

A.  Attaiiunent  Demonstration 

EPA  is  fully  approving  the 
Pennsylvania's  one  hoiu  ozone 
attainment  demonstration  for  the 
Philadelphia  area  which  was  submitted 
on  April  30, 1998,  and  supplemented  on 
August  21, 1998.  February  25,  2000,  and 
July  19,  2001,  including  its  RACM 
analysis  and  determination.  The 
attainment  demonstration  meets  the 


req\urement8  of  section  182  (c)(2)  and 
(d)  of  the  Act  and  establishes  an 
attainment  date  of  November  15,  2005 
for  the  Philadelphia  area. 

B.  Commitments 

EPA  is  approving  the  Pennsylvania 
commitments  made  on  July  31, 1998, 
February  25,  2000,  and  July  19,  2001. 
The  commitments  are  to: 

(1)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measures  affect  the  motor  vehicle 
emissions  inventory. 


(2)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued,  and 

(3)  Perform  a  mid-course  review  by 
December  31.  2003. 

C.  Post-1996  ROP  Plan 

EPA  is  approving  Pennsylvania's 
Postl996  ROP  plans  as  a  SIP  revision  for 
the  Philadelphia  area.  These  revisions 
were  submitted  on  April  30, 1998,  July 
31, 1998,  and  supplemented  on 
Feijruary  25,  2000. 

D.  Mobile  Budgets  of  the  Control 
Strategy  Plans 

EPA  is  approving  the  following 
mobile  budgets  of  the  Post-1996  ROP 
plans  and  the  2005  attaiiunent 
demonstration  plan: 


Transportation  Conformity  Budgets  for  the  Philadfi  phia  Area 

Type  of  control  strategy  SIP 

Year 

VOCfTPD) 

NOxfTPD) 

Date  of  adequacy  determination 

Post-1996  ROP  Plan  „ 

Post-1996  ROP  Plan  

1  Wf%f 

2002 
2005 
2005 

88.6 
69.52 
61.76 
60.18 

109.6 
93.13 
86.42 
77.46 

June  23,  2000  (65  FR  36438,  June  8.  2000). 
June  23,  2000  (65  FR  36438,  June  6,  2000). 

Posl-1996  ROP  Plan  „ , 

Attainment  Demonstration  ^ 

June  23.  2000  (65  FR  36438,  June  6,  2000). 
November  26,  2001. 

Please  note  that  EPA  is  only 
approving  the  2005  attainment 
demonstration  and  its  current  budgets 
because  the  Commonwealth  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBII.E6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  duration  of  our  approval  of  the 
current  budgets  only  imtil  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  budgets  will  be  more  appropriate 
than  the  budgets  we  are  approving  for 
conform!^  purposes  for  the  time  being. 

Similarly,  EPA  is  only  approving  the 
2005  attainment  demonstration  and  its 
ciurent  budgets  because  Pennsylvania 
provided  enforceable  commitments  to 
adopt  additional  measures  to  strengthen 
the  attainment  demonstration  by 
October  31,  2001  and  to  submit  revised 
budgets  by  October  31,  2001  if  the 
additional  measures  affect  the  motor 
vehicle  emissions  inventory.  Therefore, 
we  are  limiting  the  duration  of  om 
approval  of  the  current  budgets  only 
until  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

IV.  Administrative  Requirementi 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 


therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  tmder  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
imfunded  mandate  or  significantly  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
conununities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 


subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  volimtary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
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Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General  i 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  S  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(l]  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  26, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  the 
Post-1996  ROP  plan,  and  iha  one  hour 
ozone  attaiimient  demonstration  as  SIP 


revisions  for  the  Philadelphia- 
Wilmington-TrentoD  ozone 
nonattainment  area  submitted  by  the 
Commonwealth  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  October  15.  2001. 
Junes  W.  Newaom, 
Acting  Regional  Administrator,  Region  m. 

40  CFR  part  52  is  amended  as  follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  NN-PA 

2.  Section  52.2037  is  amended  by 
revising  the  section  heading  and  adding 

S>aragraphs  (i),  (j)  and  (k)  to  read  as 
bllows: 

152.2037    Control  strategy  and  rale-o<- 


(i)  EPA  approves  the  Commonwealth 
of  Pennsylvania's  Post  1996  (ROP)  plan 
SIP  revision  for  milestone  years  1999, 
2002,  and  2005  for  the  Peimsylvania 
portion  of  the  Philadelphia- Wilmington- 
Trenton  severe  ozone  nonattainment 


area.  These  revisions  were  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  on  April  30, 
1998,  July  31, 1998  and  supplemented 
on  February  25,  2000. 

(j)  EPA  approves  the  one  hour  ozone 
attainment  demonstration  SIP  for  the 
Philadelphia- Wilmington-Trenton  area 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  April  30, 1998,  August  21, 1998, 
February  25,  2000  and  July  19,  2001 
including  its  RACM  analysis  and 
determination.  EPA  is  approving  the 
enforceable  commitments  made  to  the 
attainment  plan  for  the  Philadelphia- 
Wilmington-Trenton  severe  ozone 
nonattainment  area  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  July  31. 
1998,  February  25.  2000  and  July  19, 
2001.  The  enforceable  commitments  are 
to: 

(1)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
Octob«  31,  2001  if  the  additional 
measures  affect  the  motor  vehicle 
emissions  inventory, 

(2)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued,  and 

(3)  Perform  a  mid-course  review  by 
December  31,  2003. 

(k)  EPA  approves  the  following 
mobile  budgets  of  the  Post- 1996  plans 
and  the  2005  attainment  plan: 


Transportation  Conformtty  Budgets  for  the  Philadelphia  Area 


Type  of  Control  Strategy  SIP 


Year 


VOC 

(TPD) 


NOx 
(TPO) 


Date  of  adequacy  determination 


Post-1996  ROP  Plan ^. 

Post-1996  ROP  Plan i. 

Post-1996  ROP  Plan „.....L 

Attainment  Demonstration I. 


1999 
2002 
2005 
2005 


88.6 
69.52 
61.76 
60.18 


109.6 
93.13 
86.42 
77.46 


June  23.  2000  (65  FR  36438,  June  8,  2000). 
June  23,  2000  (65  FR  36438.  June  8.  2000). 
June  23.  2000  (65  FR  36438.  June  8.  2000). 
November  26,  2001. 


(1)  Please  note  that  EPA  iis  only 
approving  the  2005  attainment 
demonstration  and  its  current  budgets 
because  the  Commonwealth  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILE6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  duration  of  our  approval  of  the 
current  budgets  only  until  suclttime  as 
the  revised  budgets  are  found  adequate. 
Those  budgets  will  be  more  appropriate 
than  the  budgets  we  are  approving  for 
conformity  purposes  for  the  time  being. 

(2)  Similarly,  EPA  is  only  approving 
the  2005  attainment  demonstration  and 


its  current  budgets  because 
Pennsylvania  provided  enforceable 
commitments  to  adopt  additional 
measures  to  strengthen  the  attainment 
demonstration  by  October  31,  2001  and 
to  submit  revised  budgets  by  October 
31,  2001  if  the  additional  measures 
affect  the  motor  vehicle  emissions 
inventory.  Therefore,  we  are  limiting  the 
duration  of  our  approval  of  the  ciirrent 
budgets  only  until  such  time  as  any 
such  revised  budgets  are  found 
adequate.  Those  revised  budgets  will  be 
more  appropriate  than  the  budgets  we 


are  approving  for  conformity  purposes 

for  the  time  being. 

[FR  Doc.  01-26679  Filed  10-25-01;  8:45  am] 


SajJNQ  COOK 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart64 

[CC  Docket  No.  92-105;  IK:C  00-257] 

Require  711  DMIng  for  Nationwide 
Access  to  Teiecommunications  Relay 
Servlcss;  Corrsction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  corrects 
certain  rules  of  the  Federal 
Communications  Commissioo 
(Commission)  that  concern  access  to 
telecommunications  relay  services 
(TRS).  Regulations  are  corrected  to  add 
a  definition  for  "711"  telephone  service, 
and  to  renumber  the  other  definitions  in 
the  section.  This  definition, 
promulgated  in  CC  Docket  No.  92-105, 
was  inadvertently  omitted  by  the 
conflicting  effective  dates  of 
amendments  promidgated  in  CC  Docket 
No.  98-67.  Regulations  are  corrected  to 
add  a  sentence  in  the  imdesignated 
introductory  paragraph  that  was 
promulgated  in  CC  Docket  No.  92-105 
but  that  was  inadvertently  omitted  by 
the  conflicting  effective  date  of 
amendments  promulgated  in  CC  Docket 
No.  98-67. 

DATES:  Effective  on  October  12,  2000. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  Magnotti.  (202)  418-2320  (voice), 
(202)  418-0484  (TTY), 
smagnott®fcc.gov.  Network  Services 
Division,  Common  Carrier  Bureau. 
SUPPLEMENTARY  VIFORMATION: 

Background 

The  Conunission  promulgated  new 
rules  to  increase  the  type  and  quality  of 
telephone  relay  service  available  to 
individuals  with  hearing  and  speech 
disabilities  in  CC  Docket  No.  98-67, 
Telecommunications  Relay  Senrices  and 
Speech-to-Speech  Senrices  for 
Individuals  with  Hearing  and  Speech 
Disabilities,  (released  March  6,  2000),  65 
FR  38432  (June  18,  2000).  Some  of  these 
rules  were  subject  to  a  delayed  effective 
date  of  December  18,  2000.  Shortly  after 
these  rules  were  published,  the 
Commission  promulgated  new  rules  to 
establish  "711"  as  a  uniform, 
abbreviated  dialing  code  for  telephone 
relay  service  in  CC  Docket  No.  92-105, 
The  Use  ofNl  1  Codes  and  Other 
Abbreviated  Dialing  Arrtmgements, 
(released  August  9,  2000),  65  FR  54799 
(September  11,  2000).  The  new  "711" 
rules  were  not  subject  to  a  delayed 
effective  date,  and  became  effective  on 
October  11,  2000. 


Need  for  CoiTection 

Section  64.601's  definition  for  "711" 
telephone  service,  added  in  CC  Docket 
No.  92-105,  was  omitted  by  the  later 
effective  date  of  amendments  to  §  68.601 
promulgated  in  CC  Docket  No.  98-67. 
This  corrected  amendment  adds  the 
definition  back  into  the  rule  and 
renumbers  the  definitions  (1)  through 
(13)  to  (2)  through  (14). 

Section  64.603  was  amended  in  CC 
Docket  No.  92-105  to  add  a  sentence  in 
the  undesignated  introductory 
paragraph  that  was  omitted  by  the  later 
effective  date  of  amendments  to  §  64.603 
promulgated  in  CC  Docket  No.  98-67. 
Accordingly,  a  new  third  sentence 
should  be  added  to  the  undesignated 
introductory  text  of  §  64.603  as 
follows:"  *  *  *  In  addition,  each 
common  carrier  providing  telephone 
voice  transmission  services  shall 
provide,  not  later  than  October  1,  2001, 
access  via  the  711  dialing  code  to  all 
relay  services  as  a  toll  free  call  *  *  *  ." 

List  of  Subfects  in  47  CFR  Part  84 

Communications  common  carriers. 
Individuals  with  disabilities,  Relay 
service,  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Accordingly,  47  CFR  part  64  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 47  U.S.C.  225. 47 
U.S.C.  251(e)(1). 

2.  In  §  64.601,  redesignate  the 
definitions  in  paragraphs  (1)  through 
(13)  as  paragraphs  (2)  through  (14)  and 
add  new  paragraph  (1)  to  read  as 
follows: 

f  64.601    Definitions. 

***** 

(1)  711.  The  abbreviated  dialing  code 
for  accessing  all  types  of  relay  services 
anywhere  in  the  United  States. 

3.  In  §  64.603,  revise  the  undesignated 
introductory  text  to  read  as  follows: 

f  64.603    Provlston  of  sarvtcas. 

Each  common  carrier  providing 
telephone  voice  transmission  services 
shall  provide,  not  later  than  July  26, 
1993,  in  compliance  with  the 
regulations  prescribed  herein, 
throughout  the  area  in  which  it  offers 


services,  teleconmiunications  relay 
services,  individually,  through 
designees,  through  a  competitively 
selected  vendor,  or  in  concert  with  other 
carriers.  Speech-to-speech  relay  service 
and  interstate  Spanish  language  relay 
service  shall  be  provided  by  March  1 . 
2001.  In  addition,  each  common  carrier 
providing  telephone  voice  transmission 
services  shall  provide,  not  later  than 
October  1.  2002,  access  vial  the  711 
dialing  code  to  all  relay  services  as  a  toll 
free  call.  A  common  carrier  shall  be 
considered  to  be  in  compliance  with 
these  regulations: 
***** 

|FR  Doc.  01-26942  Filed  10-25-01;  8:45  am] 
saxMQ  CODE  ens-oi-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart635 
P.D.  102201 D] 

Atlantic  Highly  Migratory  Spades 
FIshories;  Atlantic  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Coastwide  General  category 

closure. 

summary:  NMFS  has  determined  that 
the  2001  fishing  year  Atlantic  bluefin 
txma  (BFT)  coastwide  General  category 
quota  will  be  attained  by  October  23. 
2001.  Therefore,  the  coastwide  General 
category  fishery  will  be  closed  effective 
11:30  p.m.  on  October  23,  2001.  This 
acticm  is  being  taken  to  prevent 
overharvest  of  the  adjusted  coastwide 
General  category  quota  of  816.7  metric 
tons  (mt). 

DATES:  Effective  11:30  p.m.  local  time 
on  October  23,  2001.  through  May  31. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  or  Pat  Scida.  978-281-9260. 
SUPPIXMENTARY  INFORMATION: 
Regidations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635.  Section  635.27 
subdivides  the  U.S.  BFT  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
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domestic  fishing  categories.  The  General 
category  landings  quota,  including  time- 
period  subquotas  and  the  New  York 
Bight  set-aside,  are  specified  annually  as 
required  under  §635. 27(a)(1).  The  2001 
fishing  year  General  category  quota  and 
effort  control  specifications  were  issued 
on  July  13.  2001  (66  FR  37421,  July  18, 
2001). 

Coastwide  General  Category  Closvre 

NMFS  is  required,  under  §  635.28 
(a)(1),  to  file  with  the  Office  of  the 
Federal  Register  for  publication 
notification  of  closure  when  a  BFT 
quota  is  reached,  or  is  projected  to  be 
reached.  On  and  after  the  effective  date 
and  time  of  such  closure  notification, 
for  the  remainder  of  the  fishing  year  or 
for  a  specified  period  as  indicated  in  the 
notification,  fishing  for,  retaining, 
possessing,  or  landing  BFT  under  that 
quota  category  is  prohibited  until  the 
opening  of  the  subsequent  quota  period 
or  until  such  date  as  specified  in  the 
notification. 

The  adjusted  2001  fishing  year  BFT 
quota  specifications  issued  pursuant  to 
§635.27  set  a  coastwide  General 
category  quota  of  816.7  metric  tons  (mt) 
of  large  medium  and  giant  BFT  to  be 
harvested  from  the  regulatory  area 
during  the  2001  fishing  year.  Based  on 
reported  landings  and  effort,  NMFS 
projects  that  this  quota  will  be  reached 
by  October  23,  2001.  Therefore,  fishing 
for,  retaining,  possessing,  or  landing 
large  medium  or  giant  BFT  intended  for 
sale  by  persons  aboard  vessels  in  the 
General  or  Charter/Headboat  categories 
must  cease  at  11:30  p.m.  local  time 
October  23,  2001.  The  intent  of  this 
closure  is  to  prevent  overharvest  of  the 
coastwide  quota  established  for  the 
General  category. 

General  category  permit  holders  may 
tag  and  release  BFT  while  the  General 
category  is  closed,  subject  to  the 
requirements  of  the  tag-and-release 
program  at  §  635.26.  Vessels  permitted 
in  the  Charter/Headboat  category  that 
are  still  eligible  for  the  Angling  category 
trophy  fish  allowance  under 
§  635.23(c)(1)  and  (2)  may  land  one  large 
medium  or  giant  BFT  prior  to  May  31, 
2002. 

Qassification  | 

This  action  is  taken  under  §  635.28(a) 
and  is  exempt  from  review  under  E.O. 
12866. 


Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated:  October  22,  2001. 

Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  01-26978  Filed  10-23-01;  11:23 
am] 

BUJNGCOOE  3610-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaptierlc 
AdininiatraHon 

SO  CFR  Part  800 

[Dockat  No.  001215358-0358-01;  i.D. 

leieoiA] 

Fiaheriaa  off  Waat  Coast  States  and  in 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fisheries;  Reallocation  of 
Pacific  Sardlna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administraticm  (NOAA), 

Commerce. 

ACTION:  Reallocation  of  Pacific  Sardine. 

summary:  NMFS  announces  the 
reallocation  of  the  remaining  Pacific 
sardine  harvest  guideline  in  the 
exclusive  economic  zone  off  the  Pacific 
coast.  As  of  October  3,  2001,  72,306 
metric  tons  (mt)  of  the  134,737  mt 
harvest  guideline  remains  imharvested. 
The  Coastal  Pelagics  Species  Fishery 
Management  Plan  (FK^)  requires  that  a 
review  of  the  fishery  be  conducted  9 
months  after  the  beginning  of  the  fishing 
season  and  any  uncaught  portion  of  the 
harvest  guideline  totaled  and 
reallocated,  with  50  percent  allocated 
north  and  50  percent  allocated  south  of 
Pt.  Piedras  Blancas,  CA;  therefore, 
36,153  mt  is  allocated  to  each  area.  The 
intended  effect  of  this  action  is  to 
ensure  that  a  sufficient  amount  of  the 
resource  is  available  to  all  harvesters  on 
the  Pacific  coast  and  to  achieve 
optimum  yield. 

DATES:  Effective  October  26,  2001, 
through  December  31,  2001,  unless 
NMFS  publishes  a  superseding 
document  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKW  CONTACT: 
James  J.  Morgan,  Southwest  Region. 
NMFS,  562-980-4036. 
SUPPLEMENTARY  INFORMATION:  On 
December  27,  2000,  NMFS  published 


notice  of  a  harvest  guideline  of  134,737 
mt  for  Pacific  sardine  in  the  Federal 
Register  (65  FR  81766)  for  the  fishing 
season  January  1,  2001,  through 
December  31,  2001.  The  harvest 
guideline  was  allocated  as  specified  in 
the  FMP,  that  is,  one-third  (44,912  mt) 
for  Subarea  A,  which  is  north  of  35°  40' 
N.  lat.  (Pt.  Piedras  Blancas,  California) 
to  the  Canadian  border;  and  two-thirds 
(89,825  mt)  for  Subarea  B,  which  is 
south  of  35°  40'  N.  lat.  to  the  Mexican 
border. 

Section  5.2.2  of  the  FMP  requires  that 
a  review  of  the  fishery  be  conducted  9 
months  after  the  beginning  of  the  fishing 
season  and  any  uncaught  portion  of  the 
harvest  guideline  totaled  and  divided 
equally  between  Subarea  A  and  Subarea 
B.  At  its  September  2001  meeting,  the 
Pacific  Fishery  Management  Council 
(Council)  received  a  report  on  the 
sardine  fishery  from  its  Coastal  Pelagic 
Species  Management  Team  and  heard 
statements  about  the  harvest  of  Pacific 
sardine  on  the  Pacific  coast  from 
representatives  of  California,  Oregon, 
and  Washington.  Based  on  this 
testimony,  the  Council  recommended 
that  NMFS  reallocate  the  remaining 
portion  of  the  harvest  guideline  as 
specified  in  the  FMP.  Therefore,  the 
72,306  mt  of  the  uncaught  portion  of  the 
harvest  gmdeline  is  reallocated  in  the 
following  manner  36,153  mt  north  of 
Pt.  Piedras  Blancas  (Subarea  A),  and 
36,153  mt  south  of  Pt.  Piedras  Blancas 
(Subarea  B). 

Classification 

This  action  is  authorized  by  the  FMP 
in  accordance  with  50  CFR  660.517  and 
is  exempt  from  review  under  Executive 
Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  for  good 
cause  under  5  U.S.C.  553(b)(3)(B)  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  unnecessary  and  impracticable. 
It  is  unnecessary  because  redistribution 
of  the  harvest  guideline  in  this 
proportion  is  a  ministerial  act  required 
by  the  FMP.  It  is  impracticable  because 
affording  prior  notice  and  opportunity 
for  public  comment  would  preclude 
NNQ^S  frt)m  quickly  taking  action  to 
redistribute  the  sardine  quotas  in  the 
north  and  south  areas  in  order  to 
prevent  the  quotas  in  these  areas  frtim 
being  exceeded. 
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Because  this  rule  provides  a 
redistribution  of  a  harvest  guideline  to 
meet  the  requirements  of  the  FMP  and 
does  not  require  any  participants  in  the 
fishery  to  take  action  or  to  come  into 
compliance,  the  AA  finds  for  good  cause 
under  5  U.S.C.  553(d)(3)  that  delaying 


the  effective  date  of  this  rule  for  30  days 
is  imnecessary. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  action  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C,  601 
et  seq.,  are  not  applicable. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  19,  2001. 
Bruce  C.  Morehead, 

Acting  Director.Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  01-26930  Filed  10-25-01;  8:45  am] 
BILUNG  COOe  3610-22-8 
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Proposed  Rules 


Federal  Rsgistar 

Vol.  66.  No.  208 
Friday,  October  26.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 


12  CFR  Part  703 

Invwtnwnt  and  Deposit  AcUvitiM 

agency:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

1 , 

summary:  NCUA  is  soliciting  public 
comment  on  whether  it  should  revise  its 
rules  governing  federal  credit  union 
(FCU)  investment  authorities  and 
practices.  As  part  of  its  regulatory 
review  process,  NCUA  has  identified 
provisions  that  may  warrant 
clarification  or  revision.  NCUA  is  also 
considering  permitting  certain  activities 
that  are  currently  prohibited  by  its  rules. 

DATES:  Comments  must  be  received  on 
or  before  January  24,  2002. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  may  fax  comments  to 
(703)  518-6319,  or  e-mail  comments  to 
regcomments@NCUA.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Hunt,  Senior  Investment  Officer, 
Office  of  Investment  Services  at  the 
above  address  or  telephone  (703)  518- 
6620;  Dan  Gordon,  Senior  Investment 
Officer,  Office  of  Investment  Services  at 
the  above  address  or  telephone  (703) 
518-6620;  Kim  Iverson,  Program 
Officer,  Office  of  Examination  and 
Insurance,  at  the  above  address  or 
telephone  (703)  518-6360;  or  Frank 
Kressman,  Staff  Attorney,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone  (703)  518-6540. 
SUPPt-EMENTARY  MFORMATION: 

A.  Background  I 

The  NCUA  has  identified  areas  of  part 
703  that  it  is  considering  revising  or 
clarifying  and  believes  it  would  be 
helpfiil  to  receive  public  comment 


before  preparing  proposed  changes  to 
the  rule.  NCUA  also  welcomes 
comments  on  other  issues  related  to  part 
703  not  specifically  addressed  in  this 
advance  notice. 

B.  Areas  for  Review 

As  explained  more  fully  below, 
NCUA  seeks  comment  on  the  following 
issues:  broker  requirements,  safekeeper 
requirements,  expanded  investment 
authorities,  limitations  on  accounts 
under  discretionary  control  of  an 
investment  advisor,  investment  credit 
ratings,  borrowing  repurchase 
agreements,  variable  rate  investments, 
and  purchasing  options  to  offer  equity- 
linked  certificates  of  deposit. 

In  addition,  NCUA  is  also  seeking 
comment  on  ways  to  change  the  format 
of  part  703  to  make  it  more  user 
friendly.  To  that  end,  NCUA  seeks 
comment  on  whether  the  current 

"Question  and  Answer"  format  is 
beneficial.  We  also  seek  comment  on 
whether  part  703  would  be  easier  to 
read  if  existing  sections  were  divided 
into  smaller  sections  each  covering 
fewer  topics,  and  whether  incorporating 
additional  topic  headings  would  make 
information  easier  to  find. 

Broker  Requirements 

Section  703.50(a)  describes  the 
minimum  criteria  a  broker  must  meet  in 
order  for  an  FCU  to  purchase  and  sell 
investments  using  a  broker.  1 2  CFR 
703.50(a).  NCUA  is  considering  more 
clearly  defining  these  requirements  to 
remove  ambiguity  and  establish  suitable 
minimum  standards.  NCUA  is 
concerned  that  the  current  language 
may  permit  a  broker  to  engage  in 
purchasing  and  selling  activities  with  an 
FCU  without  having  demonstrated  it 
possesses  the  skills,  knowledge,  and 
understanding  to  conduct  investment 
transactions.  In  particular,  NCUA  has 
identified  cases  where  brokers  have 
engaged  in  deceptive  practices  in  the 
sale  of  investments  to  FCUs,  such  as 
misrepresenting  yields,  providing 
misleading  information  about  the  terms 
of  the  investment,  and  inducing 
purchases  of  unsuitable  investments. 
FCUs  have  asked  NCUA  to  intervene 
and  pursue  remedies  on  their  behalf. 

NCUA  is  considering  setting 
standards  for  FCUs  so  that  any 
brokerage  firm  that  transacts  purchases 
or  sales  of  investments  with  an  FCU 
must  have  at  least  one  General 
Securities  Principal  (refer  to  the 


National  Association  of  Securities 
Dealers'(NASD]  Manual,  section  1022 
(a))  registered  with  the  NASD. 
Alternatively,  if  a  depository  institution 
transacts  purchases  and  sales  of 
seciuities  with  an  FCU,  its  broker-dealer 
activities  must  be  regulated  by  a  federal 
or  state  regidatory  agency.  An 
individual  broker  (whether  the  broker 
works  for  a  brokerage  firm  with  a 
General  Securities  Principal  or  a 
depository  institution  where  its 
brokerage  activities  are  regulated  by  a 
state  or  federal  regulatory  agency)  who 
conducts  purchases  or  sales  of 
investments  with  an  FCU  must  be 
registered  with  the  NASD  as  a  General 
Securities  Representative  (refer  to  the 
NASD  Manual,  section  1032  (a)).  These 
requirements  would  extend  to  an  FCU 
using  an  introducing  broker  or  a  person 
who  receives  financial  remuneration 
from  a  broker  for  referring  an  FCU  to  a 
broker  to  transact  a  purchase  or  sale  of 
an  investment. 

NCUA  would  not  require  an  FCU  that 
uses  a  person  or  firm  to  ptirchase  and 
sell  investments  to  comply  with  the 
above  requirements  if  the  person  or  firm 
acts  only  as  a  certificate  of  deposit  or 
share  certificate  finder.  In  this  regard,  a 
finder  wotild  only  identify  the 
institution  offering  the  certificate  of 
deposit  or  share  certificate  and  would 
not  take  custody  of  funds  or  the 
investment  at  any  time.  The  FCU  would 
be  required  to  remit  payment  to  the 
financial  institution  directly,  the 
account  would  be  established  in  the 
FCU's  name  at  the  financial  institution, 
and  all  principal  and  interest  payments 
would  be  remitted  directly  to  the  FCU 
or  the  FCU's  designated  account. 

NCUA  seeks  comments  on  whether 
these  standards  represent  prudent 
minimum  criteria  for  FCUs  to  adopt 
when  using  a  broker  or  whether  there 
are  other  standards  NCUA  could  put  in 
place.  NCUA  is  interested  in 
commenters'  views  on  the  effect  these 
standards  would  have  on  an  FCU's 
ability  to  purchase  and  sell  securities  at 
competitive  prices. 

Safekeeper  Requirements 

Section  703.60  states  the  minimum 
criteria  for  safekeeping  firms  FCUs  may 
use.  12CFR  703.60.  Because  safekeepers 
that  do  not  o[>erate  safely  and 
scrupulously  can  pose  a  risk  to  FCUs, 
NCUA  is  considering  clarifying  these 
requirements  to  remove  ambiguity  and 
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establish  suitable  standards.  NCUA  is 
concerned  that  the  current  language 
may  not  fulfill  its  intended  purpose  to 
ensure  that  the  safekeeper  is  an 
independent  entity,  either  in  form  or  in 
function,  that  protects  the  FCU's 
beneficial  ownership  interest  in  its 
investments.  FCUs  incur  significant  risk 
of  loss  when  a  safekeeping  firm  does  not 
maintain  independence  from  the  broker, 
is  not  boimd  by  prudent  practices,  or  is 
not  subject  to  sufficient  supervisory 
oversight.  Therefore,  NCUA  is 
considering  requiring  that  a  safekeeper 
must  be  either  a  clearing  broker-dealer 
(i.e.,  a  broker-dealer  that  clears  trades 
from  its  own  inventory)  that  is 
registered,  regulated,  and  supervised  by 
the  Seciuities  Exchange  Commission,  or 
a  depository  institution  regulated  by  a 
state  or  federal  depository  institution 
regulatory  agency,  if  it  is  used  to  hold 
investments  for  an  FCU. 

NCUA  seeks  comments  on  whether 
this  standard  represents  prudent 
minimum  criteria  and  if  this  standard 
affords  FCUs  protection  from  dealings 
with  safekeepers  that  have  not  adopted 
prudent  practices.  NCUA  is  also 
interested  in  understanding  how  this 
standard  may  impede  an  FCU's  ability 
to  engage  a  safekeeping  firm  at  a 
reasonable  cost,  and  if  there  are 
alternative  standards  NCUA  could 
establish  to  reduce  the  risk  an  FCU 
would  face  if  it  engages  a  safekeeper 
that  has  not  adopted  prudent  practices. 

Expanded  Investment  Authorities 

The  Federal  Credit  Union  Act 
specifies  the  statutory  investment 
powers  for  FCUs.  12  U.S.C.  1757.  NCUA 
has  adopted  regulatory  prohibitions 
against  certain  investments  and 
investment  activities  on  the  basis  of 
safety  and  soimdness  concerns.  12  CFR 
703.100  and  703.110.  These  include 
variable  rate  instruments  where  the 
interest  rate  is  not  tied  to  a  domestic 
interest  rate  (e.g.,  foreign  currencies  or 
interest  rates,  commodity  prices,  equity 
prices,  or  inflation  rates),  financial 
derivatives,  short  sales,  mortgage- 
backed  security  interest  and  principal 
strips,  residual  interests  in 
collateralized  mortgage  obligations, 
mortgage  servicing  rights,  commercial 
mortgage-related  seciuities.  and  zero 
coupon  securities  with  remaining 
maturities  greater  than  10  years. 

Section  703.140  provides  for 
investment  pilot  programs  permitting 
FCUs,  on  a  limited  basis,  to  engage  in 
investment  activities  permitted  by 
statute,  but  prohibited  by  part  703. 12 
CFR  703.140.  Currently,  pilot  programs 
have  been  approved  such  as  permitting 
credit  unions  to  engage  in  derivative 
activities  and  to  purchase  equity-linked 


options  in  order  to  offer  their  members 
share  certificates  where  the  dividend  is 
tied  to  the  performance  of  the  S&P  500 
equity  index.  In  keeping  with  the 
agency's  objective  of  providing 
regulatory  relief  while  maintaining 
safety  and  soundness  standards,  NCUA 
is  considering  streamlining  the  process 
and  expemding  investment  authorities. 

While  expanding  the  authorities 
would  permit  more  flexibility  for  FCUs, 
these  transactions  bear  considerable 
risks.  NCUA  is  not  considering  granting 
blanket  approval  to  all  FCUs.  Instead, 
NCUA  would  consider  permitting  an 
FCU  to  engage  in  an  activity  after  it  has 
demonstrated  it  has  the  ability  and 
expertise  to  manage  these  investments 
or  investment  transactions  in  a  safe  and 
sound  manner.  This  approach  is  similar 
to  the  procedures  for  corporate  credit 
unions  applying  for  expanded 
authorities.l2  CFR  part  704,  Appendix 
B. 

NCUA  is  considering  developing 
minimum  standards  and  criteria  that  an 
FCU  would  have  to  meet  to  gain 
approval  through  an  application 
process.  By  developing  these  standards 
for  credit  unions,  NCUA  believes  it  may 
encourage  credit  unions  to  seek 
expanded  investment  authorities.  These 
standards  would  be  made  publicly 
available  to  assist  FCUs  in  preparing  an 
application  for  approval,  lliis  differs 
from  the  current  pilot  program  approach 
where  a  credit  union  submits  proposed 
standards  to  NCUA  for  approval. 

NCUA  would  develop  standards 
based  on  the  experience  gained  from 
previously  approved  pilot  programs  and 
standard  industry  practices.  By  way  of 
example,  a  credit  union  that  requests 
approval  to  engage  in  derivative 
authority  to  hedge  interest  rate  risk  may 
be  subject  to  standards  such  as: 

1.  Thorough  policies  and  procedures 
pertaining  to  derivatives  and  risk 
management. 

2.  Minimum  reporting  requirements 
including  a  pre-execution  analysis  of 
risk,  monthly  evaluation  of  hedge 
effectiveness,  and  quarterly  analysis  of 
the  earnings  and  vadue  impact  from 

+/  -  100,  200,  and  300  basis  point 
interest  rate  shocks. 

3.  Approved  counterparties  must  have 
a  rating  of  AAA,  or  equivalent,  and  the 
credit  union  must  perform  annual  credit 
reviews. 

4.  Pre-execution  approval  of  each 
derivative  transaction  by  executive 
management. 

5.  Maximum  notional  amounts  of 
derivatives  in  total  and  by  counterparty. 

6.  Staff  experienced  with  analyzing 
and  purchasing  derivatives,  including 
requirements  for  on-going  training. 


7.  An  independent  audit  of 
accounting  systems  to  ensure 
compliance  with  generally  accepted 
accounting  principles  pertaining  to 
derivatives  (i.e.,  FAS  138). 

8.  Risk  measurement  systems  capable 
of  measuring  the  interest  rate  risk 
associated  with  derivatives  (e.g..  option 
pricing  or  option-adjusted  spread 
functionality). 

9.  Sound  internal  control  systems  that 
provide  for  adequate  segregation  of 
duties,  independence  of  the  risk 
measurement  and  risk  taking  functions, 
and  performance  monitoring  by 
executive  management  and  the  board. 

These  standards  and  criteria  may 
differ  for  each  type  of  investment 
dependent  upon  the  pertinent  risks. 

NCUA  seeks  comments  on  whether 
there  are  investments  or  investment 
transactions  identified  in  §§  703.100 
and  703.110  that  NCUA  should 
continue  to  prohibit.  NCUA  seeks 
comments  on  whether  the  proposal  to 
develop  an  application  and  approval 
process  to  engage  in  the  currently 
prohibited  activities  is  appropriate  and 
reasonable,  and  what  criteria  or 
standards  NCUA  should  require  to 
participate  in  these  activities. 

NCUA  is  also  interested  in 
commenters'  views  on  whether  certain 
investments  or  investment  transactions 
should  be  permitted  without  having  to 
submit  an  application  for  approval  and 
reasons  supporting  such  a  position. 

Discretionary  Control  of  Investments 

Currently,  an  FCU  may  delegate 
discretionary  control  of  investments  to 
an  investment  advisor  so  long  as  the 
aggregate  amount  does  not  exceed  100 
percent  of  the  FCU's  net  capital  at  the 
time  of  delegation.  12  CFR  703.40. 
NCUA  is  considering  raising  the  cap  to 
provide  FCUs  more  flexibility  in 
managing  their  investments.  An 
investment  adviser  can  augment  an 
FCU's  investment  expertise  and  assist 
the  FCU  in  making  sound  and  prudent 
investment  decisions.  However,  NCUA 
also  recognizes  that  raising4he  cap  can 
lead  to  safety  and  soundn^  concerns 
for  FCUs  that  may  abdicate 
responsibility  for  making  responsible 
investment  decisions,  and  fail  to 
understand  and  manage  the  risks 
associated  with  these  investments. 

Should  NCUA  raise  the  cap,  it  may  set 
minimum  criteria  FCUs  must  meet  or 
require  FCUs  to  seek  approval  prior  to 
exceeding  the  limit.  Criteria  that  may  be 
considered  include  the  FCU's  financial 
performance,  policies  and  procedures 
governing  the  investment  advisor,  an 
assessment  of  management's  ability  to 
monitor  the  investment  advisor's 


54170 


Federal  Register / Vol.  66,  No.  208 /Friday,  October  26,  2001  / Proposed  Riiles 


actions,  and  the  quality  of  the  credit 
union's  risk  management  procedures. 

NCUA  is  seeking  comments  whether 
the  cap  should  be  raised.  If  the  cap 
should  be  raised,  commenters  shoidd 
address  whether  it  is  appropriate  for 
NCUA  to  set  minimum  criteria  in  its 
rules  or  require  FCUs  to  seek  NCUA 
approval  prior  to  exceeding  the  oirrent 
cap.  For  those  commenters  supporting 
minimum  criteria,  NCUA  is  interested 
in  specific  criteria  that  would  be 
appropriate. 

Investment  Credit  Ratings 

Currently,  an  FCU  must  conduct  a 
credit  analysis  for  any  investment  that 
is  not  issued  by  or  fully  guaranteed  as 
to  principal  and  interest  by  the  U.S. 
govenunent  er  its  agencies,  enterprises, 
or  corporations,  or  fully  insured  by  the 
NCUA  or  the  FederalDeposit  Insurance 
Corporation.  12  CFR  703.40(d).  FCUs 
are  not  required  to  express  credit 
exposure  in  terms  of  risk  to  capital  and, 
except  for  municipal  bonds  and 
privately  issued  mortgage  related 
seciirities,  FCUs  are  not  required  to 
obtain  or  monitor  credit  ratings  on  the 
issue  or  issuer. 

FCUs  are  not  exposed  to  significant 
credit  risk  if  they  invest  in  obligations 
of  or  guaranteed  by  the  U.S.  government 
or  its  agencies,  or  if  investments  are 
insured  by  federal  deposit  insurance  or 
are  collateralized  by  high  quality  assets. 
However,  credit  risk  exposure  increases 
as  FCUs  purchase  certificates  of  deposit 
and  deposit  notes  exceeding  insured 
limits,  and  invest  in  obligations  that  are 
not  insured  or  guaranteed,  such  as  bank 
notes  and  sales  of  federal  funds.  Also, 
in  2001,  the  Federal  NaUonalMortgage 
Association  (FNMA)  and  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC) 
began  issuing  subordinated  debt.  While 
national  credit  rating  organizations  have 
assigned  high  quality  ratings  to  both 
FNMA's  and  FHLMC's  subordinated 
debt,  the  subordinated  debt  rating  is 
lower  than  the  senior  unsecured  debt 
rating. 

NQJA  is  contemplating  refining  the 
requirements  for  evaluating  credit  risk, 
such  as  requiring  FCUs  to  establish 
limits  in  terms  of  capital  at  risk  or 
setting  minimum  credit  criteria  for  all 
investments  not  fully  guaranteed  or 
insured.  Many  FCUs  have  adopted  one 
or  both  practices  as  part  of  their  credit 
analysis  procedures.  By  establishing  a 
regulatory  requirement,  NCUA  would 
establish  consistency  in  approach  for  all 
FCUs. 

NCUA  is  seeking  comments  on 
whether  it  is  reasonable  to  require  credit 
risk  to  be  expressed  in  terms  of 
minimum  credit  ratings,  risk  to  capital, 
or  other  standards.  For  those 


commenters  supporting  credit  ratings, 
NCUA  is  interested  in  their  views  on 
acceptable  minimum  credit  ratings  and 
if  FCUs  should  be  permitted  to  define 
the  minimum  acceptable  credit  ratings. 
For  those  commenters  in  support  of 
requiring  credit  exposure  to  be  stated  in 
terms  of  capital-at-risk,  NCUA  is  seeking 
comments  on  whether  NCUA  or  the 
FCU  should  establish  the  minimum 
capital-at-risk  standards. 

Borrowing  Repurchase  Agreements 

Borrowing  repurchase  agreements 
enable  an  FCU  to  sell  securities  under 
an  agreement  to  repurchase  in  order  to 
borrow  funds.  Section  703.100(j)(2) 
prohibits  an  FCU  from  purchasing  an 
investment  with  the  proceeds  from  a 
borrowing  repurchase  agreement  if  the 
purchased  investment  matures  after  the 
maturity  of  the  borrowing  repurchase 
agreement.  12  CFR  703.100(j){2).  This 
restriction  was  initially  adopted  years 
ago  to  address  problems  where  FCUs 
incurred  significant  interest  rate  risk  by 
borrowing  funds  at  short-term  interest 
rates  and  investing  in  long-term  fixed 
rate  instruments.  44  FR  42673,  July  20, 
1979.  Problems  resulted  when  changes 
in  interest  rates  adversely  impacted 
earnings  and  capital. 

NCUA  has  not  established  similar 
prohibitions  for  other  borrowing 
arrangements.  For  example,  if  an  FCU 
borrowed  funds  without  engaging  in  a 
borrowing  repurchase  agreement,  it 
would  not  be  limited  by  the  maturity 
limit  of  §  703.10O(j)(2)  when  it  invests 
the  proceeds.  Also,  many  FCUs  have 
improved  their  understanding  and 
management  of  balance  sheet  risk  since 
the  time  the  restriction  was  enacted,  and 
NCUA  can  address  safety  and 
soimdness  concerns  pertaining  to 
borrowing  during  supervisory 
examinations.  For  these  reasons,  NCUA 
is  considering  removing  this  prohibition 
so  that  an  FCU  has  the  flexibility  to 
invest  the  proceeds  from  a  borrowing 
repurchase  agreement  at  its  discretion. 

NCUA  seeks  comments  on  whether 
removing  this  restriction  would  raise 
any  liquidity  or  safety  and  soundness 
concerns.  If  an  approval  process  is 
recommended  instead  of  removing  the 
restriction,  NCUA  seeks  comments  on 
suggested  standards  that  an  FCU  should 
meet  in  order  to  be  excluded  from  the 
current  restriction. 

Purchase  of  Equity-Linked  Options 

While  §  703.1 10(a)  prohibits  an  FCU 
from  purchasing  financial  derivatives, 
including  options,12  CFR  703.110(a). 
NCUA  has  approved  an  investment  pilot 
program  permitting  a  vendor  to  act  as  an 
agent  for  FCUs  to  purchase  equity-based 
options.  In  the  pilot  program,  FCUs  can 


offer  share  certificates  where  the 
dividend  rate  is  tied  to  the  performance 
of  the  SAP  500  stock  index.  NCUA 
established  constraints  to  minimize 
risks,  and  prohibit  FCUs  from  investing 
in  options  for  their  own  accoimts. 

NCUA  is  considering  expanding  part 
703  to  permit  FCUs  to  purchase  equity 
options  for  the  sole  purpose  of  offering 
equity-linked  dividends  to  their 
members.  Because  options  bear 
considerable  risks,  NCUA  would  likely 
develop  regulatory  guidelines  and 
constraints  based  on  the  experience 
gained  from  the  pilot  program.  Based  on 
NCUA's  experience  in  overseeing  the 
pilot  program,  these  guidelines  and 
constraints  may  include  the  following: 

The  FCU  may  purchase  financial 
options  contracts  to  fund  the  pajonent  of 
dividends  on  member  share  accounts 
provided: 

a.  The  option  is  a  European  option; 

b.  The  option  is  based  ona  domestic 
equity  index; 

c.  Dividends  on  the  share  accoimts  are 
derived  solely  from  the  change  in  the 
domestic  equity  index  over  a  specified 
period; 

d.  Proceeds  fitim  the  option  are  only 
used  to  fund  dividends  on  the  share 
accounts,  and  counterparty  expenses 
and  broker  commissions  associated  with 
the  option  transaction. 

e.  The  counterparty  to  the  transaction 
is  a  domestic  counterparty  with  a  long- 
term  senior  unsecured  debt  rating  from 
a  nationally  recognized  statistical  rating 
organization  in  one  of  the  two  highest 
rating  categories  (e.g.,  higher  than  A+  by 
Standard  &  Poors  or  higher  than  Al  by 
Moody's)  and, 

f.  The  program  must  be  structured 
such  that  there  can  be  no  loss  of 
principal  to  the  member  as  a  result  of 
changes  in  the  value  of  the  option;  and, 

g.  The  options  must  be  entered  into 
pursuant  to  written  policies  and 
procedures  pertaining  to  this  program. 

NCUA  is  interested  in  receiving 
comments  on  these  and  other  standards 
an  FCU  should  meet  to  engage  in  this 
activity.  Also.  IsICUA  would  like  to 
receive  comments  on  what  other  indices 
would  be  appropriate  for  FCUs. 

By  the  National  Credit  Union 
Administration  Board  on  October  .18,  2001.     ' 
Becky  Baker. 
Secretary  of  Uie  Board. 
(FR  Doc.  01-26934  Filed  10-25-01;  8:45  am] 
HLUNQ  COOe  7S36-ei-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DodwTNo.  200O-NIII-4O9-AD] 
Rm2120-AA64 

Airworthinaaa  Directives;  Boeinf 
Modal  767-^200,  -300,  and -aoOF  Series 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  ndemaking 
(NPRM).   

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200,  -300, 
and  -300F  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  for  discrepancies  of  certain 
wire  bundles  in  the  forward  cargo 
compartment,  and  corrective  actions,  if 
necessary.  This  action  is  necessary  to 
prevent  damage  to  wire  bundles, 
particularly  those  of  the  fuel  quantity 
indication  system  (FQIS),  which  are 
located  in  the  subject  area.  Damage  of 
FQIS  wires  could  cause  arcing  between 
those  wires  and  power  wires  in  the 
damaged  wire  bundle,  and  may  lead  to 
transmission  of  electrical  energy  into 
the  fuel  tank,  which  would  result  in  a 
potential  source  of  ignition  in  the  fuel 
tank.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  10,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
409-AD,  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  £ax  to  (425)  227-1232. 
Comment  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anin-npnncoiTunenfdfaa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
409-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 


98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elias  Natsiopoulos,  Awospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1279;  fax  (425)  227-1181. 
SUPPLEMENTARY  MFORMATION: 

CoDuiMnts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
pn^osed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-409-AD." 
The  postcard  will  be  date-stam[>ed  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-409-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 


Discussion 

The  FAA  has  received  a  report 
indicating  that,  prior  to  engine  start-up 
on  a  Boeing  Model  767  series  airplane,' 
several  circmt  breakers  tripped  and  the 
flight  crew  observed  unusual  messages 
(i.e.,  STATUS,  ADVISORY,  and 
CAUTION)  on  the  engine  indication  and 
crew  alerting  system  display.  An 
investigation  by  the  maintenance  crew 
revealed  that  numerous  wires  in  wire 
bimdles  W738,  W766,  and  W1256  had 
melted  and  burned.  The  affected  wire 
bundles  were  located  on  the  ceiling  of 
the  forward  cargo  compartment,  and 
had  chafed  against  stand-offs  that  attach 
the  cargo  ceiling  lining  to  the  floor 
beams.  An  unrelated  water  leak  from  a 
galley  in  the  area  may  have  contributed 
to  the  severity  of  this  incident. 

Such  rhafing  and  damage  of  wire 
bundles  could  lead  to  arcing  of  the 
damaged  wires.  Wires  for  the  fuel 
quantity  indication  system  (FQIS), 
which  penetrate  the  fuel  t&nk,  are 
routed  through  one  of  the  wire  bundles 
that  was  damaged  in  the  reported 
incident.  Though  the  FQIS  wires  were 
not  damaged  in  this  incident,  damage  of 
FQIS  wires  could  cause  arcing  between 
those  wires  and  power  wires  in  the 
damaged  wire  bundle,  and  may  lead  to 
electrical  energy  being  transmitted  into 
the  fuel  tank,  which  would  result  in  a 
potential  source  of  ignition  in  the  fuel 
tank. 

Explanation  of  Kelevaat  Service 
Information 

The  FAA  has  reviewed  and  ^proved 
Boeing  Alert  Service  Bulletin  767- 
24A0128,  dated  May  11,  2000.  That 
service  bulletin  describes  procedures  for 
a  one-time  tnepeoHsB  for  discrepancies 
of  wire  bundles  routed  along  the  ceiling 
of  tke  forward  cargo  compartment,  and 
CMTScfeive  actiofis,  if  necessary.  The 
discrepancies  consist  of  chafing  or 
damage  of  wire  bundles  near  stand-offs 
that  attach  the  cargo  ceiling  liner  to  the 
floor  beams,  and  inadequate  clearance 
between  the  wire  bundles  and  stand- 
ofb.  If  chafing  or  damage  is  found, 
corrective  actions  consist  of  repair  of 
damaged  wire  bundles.  If  clearance  it 
not  within  the  limits  specified  in  the 
service  bulletin,  corrective  actions 
include  in<»t«Uing  protective  sleeving  on 
the  wire  bundles,  as  well  as  cable  tie 
mounts  and  panduit  straps. 
Accomplishment  of  the  actions 
s(>ecified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 
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Explanation  of  Requimnents  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AO  would 
require  accomplishment  of  the  actions 
'specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Service  Bulletin 
and  Proposed  AD 

Operators  shoxild  note  that,  while  the 
service  bulletin  refers  only  to  an 
"inspection"  for  chafing  or  damage  of 
wire  bundles,  this  proposed  AD  would 
require  a  "detailed  visual  inspection." 
The  FAA  has  determined  that  the 
procedures  in  the  service  bulletin 
should  be  described  as  a  detailed  visual 
inspection.  Note  2  has  been  included  in 
this  proposed  AD  to  define  this  type  of 
inspection. 

Operators  also  should  note  that  the 
service  bulletin  recommends 
accomplishing  the  inspection  "at  the 
earliest  opportunity  when  manpower 
and  facilities  are  available."  However, 
we  have  determined  that  such  a 
compliance  time  wiU  not  ensure  that 
operators  address  the  unsafe  condition 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD,  we  considered  not  only 
the  manufacturer's  recommendation, 
but  the  degree  of  urgency  associated 
with  addressing  the  subject  unsafe 
condition,  the  average  utilization  of  the 
affected  fleet,  and  the  time  necessary  to 
perform  the  inspection  (1  hour).  In  light 
of  all  of  these  factors,  the  FAA  finds  a 
15-month  compliance  time  for 
completing  the  proposed  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Operators  also  should  note  that,  while 
the  service  bulletin  specifies  installation 
of  cable  tie  mounts  and  panduit  straps 
"as  needed."  we  find  that  the  Work 
Instructions  and  Figure  1  of  the  service 
bulletin  do  not  make  clear  when  such 
installation  is  needed.  Therefore, 
paragraph  (a)  of  this  proposed  AD 
wo\ild  require  installation  of  cable  tie 
mounts  and  panduit  straps  on  all  wire 
bundles  on  which  protective  sleeving  is 
installed  due  to  inadequate  clearance. 

Cost  Impact 

There  are  approximately  774 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
303  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  2  work  hours 


per  airplane  to  accomplish  the  proposed 
inspection,  afid  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $36,360,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  reg\ilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regiilations 
(14  C3=ll  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

§39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-409-AD. 

Applicability:  Model  767-200,  -300,  and 
-300F  series  airplanes,  as  listed  in  Boeing 
Alert  Service  Bulletin  767-24 AOl  28.  dated 
May  11,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  profHSsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  of  wire  bundles  in  the 
forward  cargo  compartment,  particularly 
wires  of  the  fuel  quantity  indication  system 
(FQIS)  installed  in  that  area,  which  could 
cause  arcing  between  the  FQIS  wires  and 
power  wires  in  the  damaged  wire  bundle, 
lead  to  transmission  of  electrical  energy  into 
the  fuel  tank,  and  result  in  a  potential  source 
of  ignition  in  the  fuel  tank,  accomplish  the 
following: 

One-Time  Inspection 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  do  a  one-time  detailed  visual 
inspection  to  find  discrepancies  of  wire 
bundles  in  the  forward  cargo  compartment, 
according  to  Boeing  Alert  Service  Bi  Metin 
767-24A0128.  dated  May  11,  2000. '.  le 
discrepancies  consist  of  chafing  or  damage  of 
wire  bundles  near  stand-ofis  that  attach  the 
cargo  ceiling  liner  to  the  floor  beams,  and 
inadequate  clearance  between  the  %vire 
bundles  and  stand-offs.  Inspect  all  wire 
bundles  routed  along  the  ceiling  of  the 
forward  cargo  compartment  from  station  368 
through  742  inclusive,  at  right  buttock  lines 
43,  49,  and  54. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 
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Corrective  Actions 

(b)  If  any  discrepancy  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  do  paragraphs  (b)(1) 
and  (b)(2)  of  this  AD,  as  applicable,  according 
to  Boeing  Alert  Service  Bulletin  767- 
24A0128,  dated  May  11.  2000. 

(1)  Repair  chafed  or  damaged  wire  bundles. 

(2)  If  clearance  between  wire  bundle  and 
stand-off  is  outside  the  limits  specified  in  the 
service  bulletin:  Install  protective  sleeving 
over  the  affected  wire  bimdle,  and  install 
cable  tie  mounts  and  panduit  straps. 

Altmiative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Pemita 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
19, 2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
(FRDoc.  01-26954  Filed  10-25-01;  8:45  am] 
coot  4ei»-it-u 


is  missing,  this  proposal  would  require 
corrective  action.  This  action  is 
necessary  to  prevent  the  inability  of  the 
flightcrew  to  open  the  left-  or  ri^t-hand 
sliding  window  for  evacuation  in  an 
emergency,  due  to  a  window  jamming 
in  the  closed  position.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
November  26,  2001. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietretlon 

14CFRPart39 

[Doetat  No.  2001-NM-132-AO] 

RIN2120-AA64 

ftliwiiillihiaai  DhBcdwa-  AMme  Model 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

NUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
cratain  Airbus  Model  A319,  A320,  and 
A321  series  airplanes.  This  proposal 
would  reqiiire  a  one-time  inspection  of 
the  forward  and  aft  lown  bogies  of  the 
left-  and  right-hand  sliding  ifvindows  of 
the  flightcrew  compartment  for  the 
presence  of  a  lock  pin.  If  the  lock  pin 


}:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Dodcet  Number  2001- 
NM-132-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fuc  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-<mm~ 
nprmcomment9fiia.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  Number  2001-NM-132-AD"  in 
the  subject  line  and  need  not  be 
submitted  in  triplicate.  Comments  sent 
via  the  Internet  as  attached  electronic 
files  must  be  formatted  in  Microsoft 
Word  97  for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ftt>m 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
DirectCKate.  1601  Lind  Avenue.  SW., 
Renton.  Washington. 

FOR  FURTHER  INTORIIATION  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
hx  (425) 227-1149. 

$UPPI.EMDITARV  MFORMATKM: 
ConuDents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identiiy  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod»t. 

Commenters  vrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Numbw  2001-NM-132-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPKMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket 
Number  2001^^-1 32-AD.  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056. 

Discnasion 

The  Direction  Generale  de  I'Aviation 
avile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes.  The  DGAC  advises  that  there 
has  been  an  incident  of  the  right-hand 
sliding  window  jamming  in  the  closed 
position  on  an  in-service  airplane. 
Investigation  revealed  that  the  jamming 
was  due  to  a  missing  lock  pin  in  the  aft 
lower  bogie  on  the  afiected  airplane  and 
that  the  bogie  body  had  no  hole  for 
installation  of  the  lock  pin.  The 
manufacturer  has  indicated  that  there 
may  be  a  batch  of  airplanes  which  are 
missing  the  lock  pin  in  the  forward  or 
aft  lower  bogie,  lliis  action  is  necessary 
to  prevent  the  inability  of  the  flightcrew 
to  open  the  left-  or  right-hand  sliding 
window  for  evacuation  in  an 
emergency,  due  to  a  window  jamming 
in  the  closed  position. 
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Enlanation  of  Rrierant  Service 
Inlomiation 

Aiibus  Industrie  has  issued  Service 
Bulletin  A320-56-1007.  Revision  01, 
dated  February  9,  2001,  which  describes 
procedures  for  a  one-time  detailed 
visual  inspection  of  the  forward  and  aft 
lower  bogies  of  the  left-  and  right-hand 
sliding  windows  for  the  presence  of  a 
lock  pin.  The  service  bulletin  also 
describes  procedures  for  replacement  or 
temporary  repair  of  the  bogie,  if  the  lock 
pin  is  missing.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  2000-518- 
157(B).  dated  December  13,  2000,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclasioiis 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  71  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,620,  or 
$60  per  airplane. 

Toe  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
t^  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

}39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airims  Industrie:  Docket  2001-NM-132-AO. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes,  certificated  in  any 


category,  as  listed  in  Airbus  Service  Bulletin 
A32O-56-1007,  Revision  01,  dated  February 
9,  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tiiis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accoi'dance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  flightcrew 
to  open  the  left-  or  right-hand  sliding 
window  for  evacuation  in  an  emergency,  due 
to  a  window  jamming  in  the  closed  position, 
accomplish  the  following: 

Inspection 

(a)  Within  one  year  after  the  effective  date 
of  this  AD:  Perform  a  one-time  detailed 
visual  inspection  of  the  forward  and  aft  lower 
bogie  of  the  left-hand  and  right-hand  sliding 
windows  to  check  for  the  presence  of  a  lock 
pin,  in  accordance  with  Airbus  Service 
Bulletin  A320-56-1007,  Revision  01,  dated 
February  9.  2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  the  inspection  required  by  paragraph 
(a)  of  this  AD  reveals  that  a  lock  pin  is 
missing:  Prior  to  further  flight,  perform  the 
action  required  by  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Install  a  new  bogie  equipped  with  a 
lock  pin,  in  accordance  with  paragraph  C.(l) 
of  the  Accomplishment  Instructions  of 
Airbus  Service  Bulletin  A320-56-1007, 
Revision  01,  dated  February  9,  2001,  or 

(2)  Perform  a  temporary  repair  in 
accordance  with  paragraph  C.(2)  of  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A320-56-1007,  Revision  01, 
dated  February  9,  2001.  Within  500  Alight 
hours  of  the  temporary  repair,  install  a  new 
bogie  equipped  with  a  lock  pin,  in 
accordance  with  paragraph  C.(l)  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
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used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-518- 
157(B],  dated  December  13.  2000. 

Issued  in  Renton.  Washington,  on  October 
19,  2001. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-26955  Filed  10-25-01;  8:45  am] 

BILUNQ  CODE  4eiO-13-U 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  1 
[Doctot  No.  00-19] 
RtN  1557-AB83 

Office  Of  th«  Comptrollef  Of  the 
Currency;  Privacy  Act  of  1974; 
Propoeed  Impleinentetlon 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  With  the  concurrence  of  the 
Department  of  the  Treasury 
(Department),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
issues  a  proposed  rulemaking  to  amend 
this  part  to  exempt  five  Privacy  Act 
systems  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974 
pursuant  to  5  U.S.C.  552a(j)(2)  and/or  5 
U.S.C.  552a(k)(2). 

DATES:  Comments  will  be  accepted  tmtil 
November  26,  2001. 
AOORESSES:  You  should  direct 
comments  to  the  Office  of  the 
Comptroller  of  the  Currency,  Public 
Information  Room,  Docket  No.  01-19, 
250  E  Street,  SW.,  Mailstop  1-5, 
Washington,  DC  20219.  You  may 
inspect  comments  received  at  the  same 
location.  You  may  send  your  comments 
by  facsimile  transmission  to  FAX 
nimiber  202-874—4448  or  by  electronic 
mail  to  regs.comments@occ.treas.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Hansen,  Assistant  Director, 
Administrative  and  Internal  Law 
Division,  (202)  874-4460  or  Ellen  S. 
Warwick,  Special  Counsel, 
Administrative  and  Internal  Law 
Division.  (202)  874-^460. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  as 
amended,  a  Federal  agency  is  required, 
among  other  things,  to:  (1)  Maintain 
only  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  an  authorized  purpose;  (2) 
Notify  an  individual  whether 
information  about  him  or  her  is 
maintained  in  a  system  of  records;  (3) 
Provide  an  individual  with  access  to  the 
records  containing  information  about 
him  or  her,  including  an  accounting  of 
disclosures  made  of  that  information;  (4) 
Permit  an  individual  to  request 
amendment  of  records  about  him  or  her; 
and  (5)  Describe  in  system  notices  the 
sources  of  information  maintained  about 
individuals  and  the  procedures  under 
which  notice,  access  and  amendment 
rights  may  be  exercised.  Under  certain 
circumstances,  however,  the  head  of  a 
Federal  agency  may  issue  rules  to 
exempt  a  particular  system  of  records 
from  these  requirements  (5  U.S.C. 
552a(j)  and  (k)).  Two  of  the  six  systems 
that  the  OCC  proposes  to  alter  are 
currenUy  exempt  from  certain  of  the 
Privacy  Act's  requirements  pursuant  to 
5  U.S.C.  552a(j)(2)  and  (k)(2).  These 
systems,  Treasury /Comptroller  .013- 
Enforcement  and  Compliance 
Information  System  (to  be  renamed 
"Reports  of  Suspicious  Activities")  and 
Treasury/Comptroller  .500-Chief 
Coimsel's  Management  Information 
System  will  remain  exempt  from  certain 
of  the  Privacy  Act's  requirements. 

Notices  of  Proposed  New  and  Altered 
Sjrstems  of  Records 

The  Department  and  the  OCC  have 
published  separately  in  the  Federal 
Register  a  notice  establishing  five  new 
systems  of  records,  and  a  notice  altering 
six  existing  systems  of  records. 

In  further  regard  to  the  proposal  to 
alter  six  existing  systems,  the  OCC 
proposes  by  this  rulemaking  to  exempt 
two  of  the  remaining  fova  systems  from 
certain  of  the  Privacy  Act's 
requirements  pursuant  to  5  U.S.C. 
552a(j)(2)  and/or  (k)(2).  These  systems 
are:  (1)  Treasury/Comptroller  .510- 
Litigation  Information  System;  and  (2) 
Treasury/Comptroller  .BOO-Consumer 
Complaint  and  Inquiry  Information 
System. 

Additionally,  the  OCC  has  proposed 
to  establish  five  new  systems  of  records, 
three  of  which  are  proposed  by  this 
rulemaking  to  be  exempted  from  certain 


of  the  Privacy  Act's  requirements 
piu^uant  to  5  U.S.C.  552a(j)(2)  and/or 
(k)(2).  The  new  systems  of  records  that 
are  proposed  to  be  exempted  by  this 
rulemaking  are:  (1)  Treasury/ 
Comptroller  .100 — Enforcement  Action 
Report  System;  (2)  Treasury/ 
Comptroller  .120— Bank  Fraud 
Information  System;  and  (3)  Treasury/ 
Comptroller  .220 — Section  914  Tracking 
System. 

Proposed  Exemptions 

The  systems  of  records  that  are 
proposed  to  be  exempted  under  5  U.S.C. 
552a(j)(2)  are:  (1)  Treasiuy/ComptroUer 
.510 — Litigation  Information  System; 
and  (2)  Treasury /Comptroller  .120— 
Bank  Fraud  Information  System. 

The  provisions  of  the  Privacy  Act  of 
1974  from  which  exemption  is  proposed 
pursuant  to  5  U.S.C.  552a(j)(2)  are: 
5  U.S.C.  552a(c)(3)  and  (4); 
5  U.S.C.  552a(d)(l),  (2),  (3),  and  (4); 
5  U.S.C.  552a(e)(l),  (2),  and  (3); 
5  U.S.C.  552a(e)(4)(G),  (H),  and  (I): 
5  U.S.C.  552a(f);  and 
5  U.S.C.  552a(g). 
The  systems  of  records  that  are 
proposed  to  be  exempted  under  5  U.S.C. 
552a(k)(2)  are:  (1)  Treasury/Comptroller 
.100 — Enforcement  Action  Report 
System;  (2)  Treasury/Comptroller  .120— 
Bank  Fraud  System;  (3)  Treasury/ 
Comptroller  .220 — Section  914  Tracking 
System;  (4)  Treasury/Comptroller  .510-^ 
Litigation  Information  System;  and  (5) 
Treasury/Comptroller  .600 — Consumer 
Complaint  and  Inquiry  Information 
System. 

The  provisions  of  the  Privacy  Act  of 
1974  from  which  exemption  is  proposed 
pursuant  to  5  U.S.C.  552a(k)(2)  are: 
5  U.S.C.  552a(c)(3); 
5  U.S.C.  552a(d)(l),  (2),  (3),  and  (4); 
5  U.S.C.  552a(e)(l);  (e)(4)(G).  (H),  and 

(I);  and 
5  U.S.C.  552a(f). 

Reasons  for  Exemptions  Under  5  U.S.C 
SS2aUM2)  and  (k)(2) 

(1)  5  U.S.C.  552a(e)(4)(G)  and  (f)(1) 
enable  individuals  to  inquire  whether  a 
system  of  records  contains  records 
pertaining  to  them.  Application  of  these 
provisions  to  the  systems  of  records 
would  allow  individuals  to  learn 
whether  they  have  been  identified  as 
suspects  or  subjects  of  investigation. 
Access  to  such  knowledge  would  impair 
the  OCC's  ability  to  carry  out  its 
mission,  since  individuals  could: 

(a)  Take  steps  to  avoid  detection; 

(b)  Inform  associates  that  an 
investigation  is  in  process; 

(c)  Learn  the  nature  of  the 
investigation; 

(d)  Learn  whether  they  are  only 
suspects  or  identified  as  law  violators; 
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(e)  Begin,  continue,  or  resume  illegal 
conduct  upon  learning  that  they  are  not 
identified  in  the  system  of  records;  or 

(f)  Destroy  evidence  needed  to  prove 
the  violation. 

(2)(a)  5  U.S.C.  552a(d)(l).  (e)(4)(H) 
and  (f)(2),  (3)  and  (5)  grant  individuals 
access  to  records  pertaining  to  them. 
The  application  of  these  provisions  to 
the  systems  of  records  would 
compromise  the  OCC's  ability  to  utilize 
and  provide  useful  tactical  and  strategic 
information  to  law  enforcement 
agencies. 

(b)  Permitting  access  to  records 
contained  in  the  systems  of  records 
would  provide  individuals  with 
information  coneeming  the  nature  of 
any  current  investigations  and  would 
enable  them  to  avoid  detection  or 
apprehension  by: 

(i)  Discovering  the  facts  that  would 
form  the  basis  for  their  detection  or 
apprehension;  j 

(ii)  Enabling  them  to  destroy  or  alter 
evidence  of  illegal  conduct  that  would 
form  the  basis  for  their  detection  or 
apprehension; 

(iii)  Using  knowledge  that 
investigators  had  reason  to  believe  that 
a  violation  of  law  was  about  to  be 
committed,  to  delay  the  commission  of 
the  violation  or  commit  it  at  a  location 
that  might  not  be  under  surveillance; 

(c)  Permitting  access  to  either  on- 
going or  closed  investigative  files  would 
also  reveal  investigative  techniques  and 
procediu^s,  the  knowledge  of  which 
could  enable  individuals  planning 
illegal  acts  to  structtire  their  operations 
so  as  to  avoid  detection  or 
apprehension; 

(d)  Permitting  access  to  investigative 
files  and  records  could,  moreover, 
disclose  the  identity  of  confidential 
sources  and  informers  and  the  natiire  of 
the  information  supplied  and  thereby 
endanger  the  physical  safety  of  those 
sources  by  exposing  them  to  possible 
reprisals  for  having  provided  the 
information.  Confidential  sources  and 
informers  might  refuse  to  provide 
investigators  with  valuable  information 
unless  they  believed  that  their  identities 
would  not  be  revealed  through 
disclosure  of  their  names  or  the  nature 
of  the  information  they  supplied.  Loss 
of  access  to  such  sources  would 
seriously  impair  the  OCC's  ability  to 
carry  out  its  mandate. 

(e)  Furthermore,  providing  access  to 
records  contained  in  the  systems  of 
records  could  reveal  the  identities  of 
undercover  law  enforcement  officers  or 
other  persons  who  compiled 
information  regarding  the  individual's 
illegal  activities  and  thereby  endanger 
the  physical  safety  of  those  officers. 


persons,  or  their  families  by  exposing 
them  to  possible  reprisals. 

(f)  By  compromising  the  law 
enforcement  value  of  the  systems  of 
records  for  the  reasons  outlined  in 
paragraphs  (b)  through  (e)  of  this 
section,  permitting  access  in  keeping 
with  these  provisions  would  discourage 
other  law  enforcement  and  regulatory 
agencies,  foreign  and  domestic,  from 
freely  sharing  information  with  the  OCC 
and  thus  would  restrict  the  OCC's 
access  to  information  necessary  to 
accomplish  its  mission  most  effectively. 

(g)  Finally,  the  dissemination  of 
certain  information  that  the  OCC  may 
maintain  in  the  systems  of  records  is 
restricted  by  law. 

(3)  5  U.S.C.  552a(d)(2),  (3),  and  (4). 
(e)(4)(H),  and  (f)(4)  permit  an  individual 
to  request  amendment  of  a  record 
pertaining  to  him  or  her  and  require  the 
agency  either  to  amend  the  record,  or  to 
note  the  disputed  portion  of  the  record 
and  to  provide  a  copy  of  the 
individual's  statement  of  disagreement 
with  the  agency's  refusal  to  amend  a 
record  to  persons  or  other  agencies  to 
whom  the  record  is  thereafter  disclosed. 
Since  these  provisions  depend  on  the 
individual's  having  access  to  his  or  her 
records,  and  since  these  rules  exempt 
the  systems  of  records  from  the 
provisions  of  5  U.S.C.  552a  relating  to 
access  to  records,  for  the  reasons  set  out 
in  subparagraphs  (b)  through  (g)  of 
paragraph  (2),  above,  these  provisions 
should  not  apply  to  the  systems  of 
records. 

(4)(a)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  accountings  of 
disclosures  of  a  record  aveiilable  to  the 
individual  named  in  the  record  upon 
his  or  her  request.  The  accoimtings  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  the  record  and  the 
name  and  address  of  the  recipient. 

(b)  The  application  of  this  provision 
would  impair  the  ability  of  the  OCC,  the 
Department,  and  law  enforcement 
agencies  outside  the  Department  of  the 
Treasiuy  to  make  effective  use  of 
information  maintained  by  the  OCC. 
Making  accoimtings  of  disclosures 
available  to  the  subjects  of  an 
investigation  would  alert  them  to  the 
fact  that  an  agency  is  conducting  an 
investigation  into  their  illegal  activities 
and  could  reveal  the  geographic  location 
of  the  investigation,  the  nature  and 
purpose  of  that  investigation,  and  the 
dates  on  which  that  investigation  was 
active.  Violators  possessing  such 
knowledge  would  be  able  to  take 
measures  to  avoid  detection  or 
apprehension  by  altering  their 
operations,  by  transferring  their  illegal 
activities  to  other  geographical  areas,  or 
by  destroying  or  concealing  evidence 


that  would  form  the  basis  for  detection 
or  apprehension. 

(cj  Providing  accountings  to  the 
subjects  of  investigations  would  alert 
them  to  the  fact  that  the  OCC  has 
information  regarding  their  illegal 
activities  and  coiild  inform  them  of  the 
general  nature  of  that  information. 
Access  to  such  information  could  reveal 
the  operation  of  the  OCC's  information 
gathering  and  analysis  systems  and 
permit  violators  to  take  steps  to  avoid 
detection  or  apprehension. 

(5)(a)  5  U.S.C.  552a(e)(l)  requires  an 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  reqtiired  to  be 
accomplished  by  statute  or  executive 
order.  The  term  "maintain"  as  defined 
in  5  U.S.C.  552a(a)(3),  includes 
"collect"  and  "disseminate."  The 
application  of  this  provision  to  the 
system  of  records  could  impair  the 
(XlC's  ability  to  collect,  utilize,  and 
disseminate  valuable  law  enforcement 
information. 

(b)  At  the  time  that  the  OCC  collects 
information,  it  often  lacks  sufficient 
time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  an  OCC  purpose. 

(c)  In  many  cases,  especially  in  the 
early  stages  of  investigation,  it  may  be 
impossible  immediately  to  determine 
whether  information  collected  is 
relevant  and  necessary,  and  information 
that  initially  appears  irrelevant  and 
unnecessary  often  may,  upon  further 
evaluation  or  upon  collation  with 
information  developed  subsequenUy, 
prove  particularly  relevant  to  a  law 
enforcement  program. 

(d)  Not  all  viobtions  of  law 
discovered  by  OCC  analysts  fall  within 
the  investigative  jurisdiction  of  the 
OCC.  To  promote  effective  law 
enforcement,  the  OCC  will  have  to 
disclose  such  violations  to  other  law 
enforcement  agencies,  including  State, 
local,  and  foreign  agencies  that  have 
jurisdiction  over  the  offenses  to  which 
the  information  relates.  Otherwise,  the 
OCC  might  be  placed  in  the  position  of 
having  to  ignore  information  relating  to 
violations  of  law  not  within  its 
jurisdiction  when  that  information 
comes  to  the  OCC's  attention  during  the 
collation  and  analysis  of  information  in 
its  records. 

(6)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  a  general  notice 
listing  the  categories  of  sources  for 
information  contained  in  a  system  of 
records.  The  application  of  this 
provision  to  the  systems  of  records 
could  compromise  the  OCC's  ability  to 
complete  or  continue  investigations  or 
inquiries  or  to  provide  useful 
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information  to  law  enforcement 
agencies,  since  revealing  sources  for  the 
information  could: 

(a)  Disclose  investigative  techniques 
and  procedures; 

(bj  Result  in  threats  or  reprisals 
against  informers  by  the  subjects  of  an 
investigation;  and 

(c)  Cause  informers  to  refuse  to  give 
full  information  to  investigators  for  fear 
of  having  their  identities  as  sources 
disclosed. 

Reasons  for  Additional  Exemptions 
aaimed  Solely  Under  5  U.S.C 
552a(jM2) 

(1)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  that  the  agency  made  in 
accordance  with  5  U.S.C.  552a(d)  to  any 
record  that  the  agency  disclosed  to  the 
person  or  agency  if  an  accounting  of  the 
disclosure  was  made.  Since  this 
provision  depends  on  an  individual's 
having  access  to  and  an  opportunity  to 
request  amendment  of  records 
pertaining  to  him  or  her,  and  since  these 
rules  exempt  the  systems  of  records 
from  the  provisions  of  5  U.S.C.  552a 
relating  to  access  to  and  amendment  of 
records,  this  provision  should  not  apply 
to  the  systems  of  records. 

(2)(a)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  direcUy  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of 
this  provision  to  the  systems  of  records 
would  impair  the  OCC's  ability  to 
collate,  analyze,  utilize,  and  disseminate 
investigative,  intelligence,  and 
enforcement  information. 

(b)  Most  information  collected  about 
an  individual  under  criminal 
investigation  is  obtained  from  third 
parties,  such  as  witnesses  and 
informants.  It  is  usually  not  feasible  to 
rely  upon  the  subject  of  the 
investigation  as  a  source  for  information 
regarding  his  or  her  criminal  activities. 

(c)  An  attempt  to  obtain  information 
from  the  subject  of  a  criminal 
investigation  will  often  alert  that 
individual  to  the  existence  of  an 
investigation,  thereby  affording  the 
individual  an  opportimity  to  attempt  to 
conceal  his  criminal  activities  so  as  to 
avoid  apprehension. 

(d)  In  certain  instances,  the  subject  of 
a  criminal  investigation  is  not  required 
to  supply  information  to  investigators  as 
a  matter  of  legal  duty. 

(e)  During  criminal  investigations  it  is 
often  a  matter  of  sound  investigative 
procedure  to  obtain  information  from  a 


variety  of  sources  to  verify  information 
already  obtained. 

(3)(a)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  individual  whom 
it  asks  to  supply  information,  on  the 
form  that  it  uses  to  collect  the 
information  or  on  a  separate  form  that 
the  individual  can  retain,  of  the 
agency's  authority  for  soliciting  the 
information;  whether  disclosure  of 
information  is  voluntary  or  mandatory; 
the  principal  purposes  for  which  the 
agency  will  use  the  information;  the 
routine  uses  that  may  be  made  of  the 
information;  and  the  effects  on  the 
individual  of  not  providing  all  or  part  of 
the  information.  'The  systems  of  records 
should  be  exempted  from  this  provision 
to  avoid  impairing  the  OCC's  ability  to 
collect  and  collate  investigative  and 
enforcement  information.  Confidential 
sources  or  law  enforcement  officials 
often  obtain  information  under 
circumstances  in  which  it  is  necessary 
to  keep  the  true  purpose  of  their  actions 
secret  so  as  not  to  let  the  subject  of  the 
investigation  or  his  or  her  associates 
know  that  a  criminal  investigation  is  in 
progress. 

(c)  Providing  a  confidential  source  of 
information  with  written  evidence  that 
he  or  she  was  a  source,  as  required  by 
this  provision,  could  increase  the 
likelihood  that  the  source  of  information 
would  be  subject  to  retaliation  by  the 
subject  of  the  investigation. 

(a)  Individuals  may  be  contacted 
during  preliminary  information 
gathering  before  any  individual  is 
identified  as  the  subject  of  an 
investigation.  Informing  the  individual 
of  the  matters  required  by  this  provision 
would  impede  or  compromise 
subsequent  investigations. 

(e)  Finally,  application  of  this 
provision  could  result  in  an 
unwarranted  invasion  of  the  personal 
privacy  of  the  subject  of  the  criminal 
investigation,  particularly  where  further 
investigation  reveals  that  the  subject 
was  not  involved  in  any  criminal 
activity. 

(4)(a)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  all  records  it  uses  in 
making  any  determination  about  any 
individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the 
determination. 

(b)  Since  5  U.S.C.  552a(a)(3)  defines 
"maintain"  to  include  "collect"  and 
"disseminate,"  application  of  this 
provision  to  the  systems  of  records 
would  hinder  the  initial  collection  of 
any  information  that  could  not,  at  the 
moment  of  collection,  be  determined  to 
be  accurate,  relevant,  timely,  and 
complete.  Similarly,  application  of  this 


provision  would  seriously  restrict  the 
OCC's  ability  to  disseminate 
information  pertaining  to  a  possible 
violation  of  law  to  law  enforcement  and 
regulatory  agencies.  In  collecting 
information  during  a  criminal 
investigation,  it  is  often  impossible  or 
unfeasible  to  determine  accuracy, 
relevance,  timeliness,  or  completeness 
prior  to  collection  of  the  information.  In 
disseminating  information  to  law 
enforcement  and  regulatory  agencies,  it 
is  often  impossible  to  determine 
accuracy,  relevance,  timeliness,  or 
completeness  prior  to  dissemination, 
because  the  OCC  may  not  have  the 
expertise  with  which  to  make  such 
determinations. 

(c)  Information  that  may  initially 
appear  inaccurate,  irrelevant,  untimely, 
or  incomplete  may.  when  collated  and 
analyzed  with  other  available 
information,  become  more  pertinent  as 
an  investigation  progresses.  In  addition, 
application  of  this  provision  could 
seriously  impede  criminal  investigators 
in  the  exercise  of  their  judgment  in 
reporting  results  obtained  during 
criminal  investigations. 

(5)  5  U.S.C.  552a(e)(8)  requires  that  an 
agency  make  reasonable  efforts  to  serve 
notice  on  an  individual  when  the 
agency  makes  any  record  on  the 
individual  available  to  any  person 
under  compulsory  legal  process,  when 
such  process  becomes  a  matter  of  public 
record.  The  systems  of  records  should 
be  exempted  from  this  provision  to 
avoid  revealing  investigative  techniques 
and  procedures  outlined  in  those 
records  and  to  prevent  revelation  of  the 
existence  of  an  ongoing  investigation 
where  there  is  need  to  keep  the 
existence  of  the  investigation  secret. 

(6)  5  U.S.C.  552a(g)  provides  for  civil 
remedies  to  an  individual  when  an 
agency  wrongfully  refuses  to  amend  a 
record  or  to  review  a  request  for 
amendment,  when  an  agency 
wrongfully  refuses  to  grant  access  to  a 
record,  when  an  agency  fails  to  maintain 
accurate,  relevant,  timely,  and  complete 
records  which  are  used  to  make  a 
determination  adverse  to  the  individual, 
and  when  an  agency  fails  to  comply 
with  any  other  provision  of  5  U.S.C. 
552a  so  as  to  adversely  affect  the 
individual.  The  system  of  records 
should  be  exempted  ftom  this  provision 
to  the  extent  that  the  civil  remedies  may 
relate  to  provisions  of  5  U.S.C.  552a 
ftom  which  these  rules  exempt  the 
systems  of  records,  since  there  should 
bie  no  civil  remedies  for  failure  to 
comply  with  provisions  from  which  the 
OCC  is  exempted.  Exemption  ftom  this 
provision  will  also  protect  the  OCC  ftom 
baseless  civil  court  actions  that  might 
hamper  its  ability  to  collate,  analyze. 
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utilize,  and  disseminate  investigative, 
intelligence,  and  law  enforcement  data. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  agencies  either  to 
certify  that  a  proposed  rule  would  not, 
if  adopted  in  final  form,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  or  to  prepare 
an  initial  regulatory  flexibility  analysis 
of  the  proposal  and  publish  the  analysis 
for  comment  (5  U.S.C.  603, 605).  This 
regulation  will  exempt  five  systems  of 
records  from  the  Privacy  Act.  Because 
this  regulation  afiects  only  internal 
agency  administration,  these 
exemptions  are  not  expected  to  generate 
any  costs  for  banks  of  any  size. 
Therefore,  the  CX^C  and  the  Department 
certify  that  the  proposed  rule,  if  adopted 
in  final  form,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  OCC  and  the  Department 
have  determined  that  this  proposed  rule 
would  not  impose  new  recordkeeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  res\ilt  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  and  the  Department  have 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  State, 
local,  or  tribal  governments  or  by  the 
private  sector  of  $100  million  or  more. 
Accordingly,  the  OCC  and  Department 
have  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regiilatory  alternatives  considered. 

The  OCC  and  the  Department  have 
determined  that  this  proposed  rule,  if 
adopted  as  a  final  rule,  would  not 
constitute  a  "significant  regulatory 
action"  under  Executive  Order  12866 
and,  therefore,  does  not  require  a 
Regulatory  Impact  Analysis. 

List  of  Sobiects  in  31  CFR  Part  1 

Privacy. 

Part  1,  Subpart  C  of  Title  31  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  1-{AMEN0ED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

2.  Section  1.36  of  Subpart  C  is 
amended  as  follows: 

a.  Paragraph  (c)(l)(iii)  is  amended  by 
adding  "CC  .120  Bank  Fraud 
Information  System"  and  "CC  .510 
Litigation  Information  System"  to  the 
table  in  numerical  order. 

b.  Paragraph  (g)(l)(iii)  is  amended  by 
adding  "CC  .100  Enforcement  Action 
Report  System,"  "CC  .120  Bank  Fraud 
Information  System,"  "CC  .220  Section 
914  Tracking  System,"  "CC  .510 
Litigation  Information  System,"  and 
"CC  .600  Consimier  Complaint  and 
Inquiry  Information  System"  to  the  table 
in  numerical  order. 

The  additions  to  §  1.36  read  as 
follows: 

§1.36    Systems  exempt  in  wtwle  or  in  part 
from  provisions  of  5  U.  S.  C.  552a  and  this 
part. 

*        •        •        *        * 

(c)*  *  * 
(1)  *  •  * 
(iu)*  *  * 


Number 

System  name 

•                             • 

•                          •                          • 

CC  .120 

Bank  Fraud  Information  Sys- 

tem. 

CC  .510 

Litigation  Information  System. 

•                             • 

•                          •                          • 

(g)*   *   ' 

(D*  *  • 

(iii)*  *  * 

Number 

System  name 

•                          • 

CC  .100 

•                          •                          • 

Enforcement  Action  Report 

System. 

CC  .120 

Bank  Fraud  Information  Sys- 

tem. 

CC  .220 

Section  914  Tracking  Sys- 

tem. 

CC  .510 

Utigation  Information  System. 

CC.600 

Consumer  Complaint  and  In- 

quiry Informatkm  System. 

•                             • 

•                          •                           • 

Dated:  September  10,  2001. 
W.  Earl  Wright,  Jr., 
Chief  Management  and  Administrative 
Programs  Officer. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  3, 51, 60, 63, 70, 123, 142. 
145, 162, 233, 257,  258, 271, 281, 403, 
501, 745,  and  763 

[FRL-7090-9] 

RIN  202S-^AA07 

Public  Haarlnga  on  ttw  Propoaad 
Eatablishfnant  of  Elactronlc  Raportlng; 
Elactronlc  Racords  Rule 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  public  hearings. 

SUMMARY:  This  docimient  annoimces 
dates  and  locations  for  two  public 
hearings  EPA  is  holding  to  take 
comments  on  the  Agency's  proposed 
rule  for  establishment  of  electronic 
reporting  and  electronic  records, 
published  on  August  31,  2001.  These 
public  hearings  are  being  held  during 
the  ninety-day  public  comment  period 
for  the  proposed  rule,  which  ends  on 
November  29,  2001.  The  meeting  will  be 
structured  by  topics  as  follows:  9:30- 
10:00  a.m. — Welcome  and  Introduction; 
10:00-11:00  a.m. — General 
Requirements  for  Electronic  Reporting/ 
Electronic  Signature;  11:00  a.m.-12:30 
p.m. — EPA's  Electronic  Reporting 
System:  "The  Central  Data  Exchange"; 
1:30-4:00  p.m. — Electronic 
Recordkeeping  Requirements;  and  4:00- 
5:30  p.m.—Criteria  for  State  Electronic 
Reporting  and  Recordkeeping  Programs. 
DATES:  The  hearings  will  be  held  on: 

1.  Monday,  October  29,  2001,  9:30 
a.m.  to  5:30  p.m.  (EST); 

2.  Friday,  November  9,  2001,  9:30 
a.m.  to  5:30  p.m.  (CST). 

ADDRESSES:  The  hearings  will  be  held  at: 

1.  The  U.S.  EPA  Auditorium  at  401  M 
Street.  SW.,  Washington,  DC; 

2.  The  Ralph  H.  Metcalfe  Federal 
Building,  3rd  Floor,  77  West  Jackson 
Blvd.,  Chicago,  IL. 

FOR  FURTHER  INFORMATION  CONTACT. 
David  Schwarz  (2823),  Office  of 
Environmental  Information,  U.S. 
Environmental  Protection  Agency,  1200 
Peimsylvania  Avenue  NW.,  Washington, 
DC  20460,  (202)  260-2710, 
schwan.david@epa.gov,  or  Evi  Huffer 
(2823),  Office  of  Environmental 
Information,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW..  Washington,  DC,  20460. 
(202)  260-6791,  huffer.evidepa.gov. 
SUPPLEMENTARY  MFORMATION:  EPA 
published  its  proposed  rule  for 
Establishment  of  Electronic  Reporting; 
Electronic  Records  in  the  Federal 
Register  on  August  31,  2001  (66  FR 
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46162-46195).  EPA  proposes  to  allow 
electronic  reporting  and  electronic 
recordkeeping  under  the  envirocimental 
regulations  in  Htle  40  of  the  Code  of 
Federal  Regulations.  It  proposes  to 
remove  regulatory  obstacles  to 
electronic  reporting  and  recordkeeping 
and  sets  forth  the  conditions  for  the 
submission  of  electronic  documents  or 
maintenance  of  electronic  records  in 
lieu  of  paper  documents  or  records.  EPA 
is  proposing  the  rule,  in  part,  under  the 
authority  of  the  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  Public 
Law  105-277. 

The  proposed  rule  is  available 
electronically  on  the  Internet  at  http:// 
www.epa.gov/fedrgstr/EPA-GENERAL/ 
2001/Augu8t/Day-31/g21810.htm.  The 
proposed  rule  and  supporting  materials 
are  also  available  for  viewing  in  the 
Enforcement  and  Compliance  Docket 
and  Information  Center,  located  at  1200 
Pennsylvania  Avenue,  NW.,  (Ariel  Rios 
Building),  2nd  Floor,  Room  2213, 
Washington,  DC  20460.  The  documents 
are  available  for  viewing  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (202)  564-2614  or  (202)  564- 
2119. 

Dated:  October  18. 2001. 
lanstte  Petenes. 

Acting  Director,  Collection  Services  Division, 
Office  of  Information  Collection,  Office  of 
Environmental  Information. 
[FR  Doc.  01-27059  Filed  ll>-23-01: 4:21  pm] 


J)EPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

CaiiHin  foi  Madlcara  l  Madlcald 


42  CFR  Parts  403, 416, 416, 460, 482, 
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I  ProfnMiwj  Fka 
Safaly  Ra^ukamanta  for  Certain 


agency:  Centers  for  Medicare  & 
Medicaid  Services.  (CMS).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  replaces 
the  proposed  rule  of  Aiigust  1, 1990,  on 
the  same  subject,  which  we  are 
withdrawing.  This  proposed  rule  would, 
amend  the  Gte  safety  standards  for 
hospitals,  long-term  care  facilities, 
intermediate  care  facilities  for  the 


mentally  retarded  (ICFs/MR), 
ambulatory  surgery  centers  (ASCs), 
hospices  which  provide  in-patient 
services,  religious  non-medical  health 
care  institutions,  and  Programs  of  All- 
inclusive  Care  for  the  Elderiy  (PACE) 
facilities.  Further,  this  proposed  rule 
would  adopt  the  2000  edition  of  the  Life 
Safety  Code  (LSC)  and  eliminate 
references  in  our  regulations  to  all 
earlier  editions. 

DATES:  In  order  to  ensure  that  comments 
will  be  considered,  all  comments  should 
be  mailed  to  the  appropriate  address  as 
provided  below,  postmarked  by 
Decembw  26,  2001. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Centers  for  Medicare 
k  Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-3047-P,  P.O.  Box  8018,  Baltimore, 
MD  21244-8010. 

If  you  prefer,  you  may  deliver  your 
written  conmients  (one  original  and 
three  copies)  to  one  of  the  folloMring 
addresses:  Hubert  H.  Humphrey 
Biiilding,  Room  443-G,  200 
Independence  Avenue,  SW, 
Washington,  D.C.  20201,  or  Room  C5- 
14-03,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244. 

Because  of  staffing  and  resource 
limitation,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
•commenting,  please  refer  to  file  code 
CMS-3047-4>.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
we^LS  after  publication  of  a  document, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  &t>m  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  conunents,  contact  Ms. 
Freddie  WUder  at  (410)  786-7195  or 
(410) 786-0082. 

f)0R  RNVTHB)  aronMATION  CONTACT: 
Mayer  ZimmamaB,  410-786-6839,  Jim 
Merrill,  410-786-6998,  or  Tamara 
Sjrrek.  410-786-3529. 
SUPPLEMENTARY  MPORMATION: 

L  Beckgroand 

A.  The  Proposed  Rule  of  August  1. 1990 
(55  FR  31196) 

On  August  1, 1990,  we  published  a 
proposed  rule  that  would  have  applied 
to  hospitals,  long  term  care  (LTC) 
fedlities,  and  intermediate  care 
fecilities  for  the  mentally  retarded 
(ICFs/MR).  It  would  have  eliminated  the 
use  of  the  1967  and  1973  editions  of  the 
Life  Safety  Code  (LSC),  which  is 


updated  and  published  periodically  by 
the  National  Fire  Protection  Association 
(NFPA),  a  private,  non-profit 
organization  created  in  1896,  dedicated 
to  reducing  loss  of  Ufe  and  property  due 
to  fire.  That  rule  would  have  required 
all  Medicare  and  Medicaid  participating 
providers  and  suppliers  subject  to  the 
LSC  to  meet  either  the  1981  or  1985 
edition  of  the  LSC,  depending  on  the 
date  the  provider  first  entered  the 
program.  The  August  1, 1990  proposed 
rule  did  not  include  references  to 
ambulatory  surgery  centers  (ASCs)  or 
hospices  because  they  were  already 
required  to  meet  either  the  1981  or  1985 
edition  of  the  LSC.  Additionally,  no 
reference  was  made  to  Programs  of  the 
All-inclusive  Care  for  the  Elderly 
(PACE)  fedlities  and  Religious  Non- 
Medical  Health  Care  Institutions 
(RNHQs)  because  these  provider  and 
supplier  types  did  not  exist  when  the 
August  1, 1990  proposed  rule  was 
published.  However,  in  this  proposed 
rule  we  are  proposing  FACE  and 
RNHCIs  comply  with  the  requirements 
of  the  2000  LSC  along  with  other 
providers. 

We  proposed  deletion  of  the  1967  and 
1973  Mlitions  of  the  LSC  because  they 
rebed  heavily  oa"compartmentation,"  a 
construction  technique  that  divides 
buildings  into  separate  compartments  or 
rooms  so  as  to  limit  the  spread  of  fire 
and  smoke.  Moreover,  earlier  editions  of 
the  LSC  did  not  encourage  the  use  of 
sprinklers.  However,  subsequent 
editions  of  the  LSC  have  encouraged 
sprinklers  and,  as  a  trade-off,  less  cosUy 
construction  material  may  be  used  if 
sprinklers  are  installed.  The  authors  of 
the  newer  editions  of  the  LSC  no  longer 
believe  compartmentation  is  effective 
and  rely  on  early  detection  and 
extinguishment.  Further,  every  year 
fewer  facilities  rely  on  the  concept  of 
compartmentation,  and  as  older,  less 
efficient  buildings  are  upgraded  or 
replaced  and  newer  editions  of  the  LSC 
are  applied,  which  use  early  fire 
detection  and  extinguishment  rather 
than  compartmentation. 

In  the  past,  our  authority  to  grant 
waivers  was  critical  to  our  ability  to 
continuoiuly  improve  fire  safety  in  the 
Medicare  and  Medicaid  programs  and 
not  impose  an  undue  burden  on 
providers.  The  Secretary  has  broad 
authority  to  grant  waivers  to  hospitals 
under  Section  1861(e)(9)  of  the  Social 
Security  Act  (the  Act),  and  to  LTC 
fecilities  at  sections  1819(d)(2)(B)  and 
1919(d)(2)(B)  of  the  Act.  CurrenUy,  the 
Secretary  allows  for  a  waiver  to  be 
granted  on  a  case-by-case  basis  if 
specific  provisions  of  the  LSC  would 
result  in  unreasonable  hardship  on  the 
provider,  and  if  the  safety  of  patients 
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would  not  be  compromised.  In  addition, 
the  Secretary  may  accept  a  State's  fire 
and  safety  code  instead  of  the  LSC  if  the 
State's  fire  and  safety  code  adequately 
protects  patients.  Further,  the  NFPA's 
Fire  Safety  Evaluation  System  (FSES), 
an  equivalency  system,  provides 
alternatives  to  meeting  various 
provisions  of  the  LSC.  thereby  achieving 
the  same  level  of  fire  protection  as  the 
LSC.  Application  of  the  FSES  for  either 
health  care  or  board  and  care,  as 
applicable,  also  mitigated  the  effects  of 
the  proposed  rule. 

In  the  August  1, 1990  proposed  rule, 
we  relied  heavily  on  our  waiver 
authority,  the  application  of  the  FSES, 
and  existing  regulations 
"grandfathering"  providers  that  were 
already  in  compliance  with  the  1967 
and  1973  editions  of  the  LSC.  We 
asserted  that  the  deletion  of  the 
references  to  the  1967  and  1973  editions 
of  the  LSC  would  not  impose  an  imdue 
burden  on  most  facilities  because  the 
1981  and  1985  LSC  updated  provisions 
were  minor,  and  because  most  facilities 
would  be  able  to  comply  with  littie 
expense.  j 

B.  Analysis  of  Comments  on  the  August 
1. 1990  Proposed  Rule 

We  received  52  timely  comments  on 
the  August  1, 1990  proposed  rule,  from 
nursing  homes.  State  health 
departments,  associations  and 
organizations  representing  SNFs,  NFs, 
and  ICFs/MR.  Since  we  are  withdrawing 
this  NPRM,  we  will  not  detail  each 
comment  and  response.  We  will 
summarize  the  maj.or  concern  those 
parties  raised  about  the  proposed  rule 
and  address  our  approach  to  meeting 
this  concern  in  a  later  section  detailing 
the  provisions  of  this  new  proposed 
rule. 

A  majority  of  commenters  expressed 
concern  regarding  the  deletion  of 
references  to  the  1967  and  1973  editions 
of  the  LSC,  and  requested  that  we  codify 
specific  waiver  and  prior  compliance 
provisions  in  the  regulations  to  prevent 
possible  arbitrary  and  inconsistent 
application  of  waivers  and  the  FSES. 
We  do  not  believe  it  is  possible  to 
provide  blanket  waivers  to  an  entire 
class  of  requirements  because  waivers 
and  the  FSES  are  intended  as  a  response 
to  specific  situations  and  are  granted  on 
a  case-by>case  basis. 

C.  Decision  To  Withdraw  the  August  1, 
1990  Proposed  Rule 

Since  the  August  1, 1990  proposed 
rule  was  published,  the  1991, 1994, 
1997  and,  2000  editions  of  the  LSC  have 
been  published.  The  1997  edition  has 
been  adopted  by  the  Joint  Commission 
on  the  Accreditation  of  Healthcare 


Organizations  (JCAHO),  which  accredits 
over  4,000  hospitals,  as  well  as  ASCs, 
LTC  facilities,  and  hospices  that  provide 
inpatient  services.  In  addition, 
individual  States  have  adopted  various 
editions  of  the  LSC. 

The  2000  edition  of  the  LSC  includes 
new  provisions  that  we  believe  are  vital 
to  the  health  and  safety  of  all 
beneficiaries.  We  are  not  proposing  to 
grandfather  any  facility  under  these  new 
provisions  because  we  believe  the 
provisions  will  not  impose  an  undue 
burden.  This  proposed  rule  is  intended 
to  ensiue  beneficiaries  continue  to 
experience  the  highest  degree  of  fire 
safety  possible. 

In  addition  to  developing  a  notice  of 
proposed  rulemaking  (NPRM)  to  adopt 
the  2000  edition  of  the  LSC,  we  were 
intending  to  propose  a  more  efficient 
process  to  allow  CMS  to  adopt  future 
editions  of  the  LSC  in  a  more  timely 
manner.  We  explored  incorporating,  by 
reference,  the  NFPA  LSC  without 
specific  dates  in  the  regulation  text  and 
publishing  a  Federal  Register  notice, 
instead  of  a  NPRM,  each  time  we 
planned  to  adopt  the  next  edition.  The 
Federal  Register  notice  would  ask  for 
public  comment.  We  worked  closely 
with  the  Office  of  Federal  Register 
(OFR)  staff  and  counsel  on  our  draft 
proposed  approach;  however,  it  has 
become  clear  that  adoption  of  multiple 
successive  editions  of  the  LSC  via 
reference  is  not  possible.  Th6  rationale 
is  that  the  changes  in  the  future  LSCs 
may  be  substantial,  necessitating  that 
we  go  through  a  NPRM  and  public 
comment  period.  Moreover,  we  can  not 
automatically  incorporate  successive 
versions  of  the  LSC  because  of  the 
statutory  restrictions  of  5  U.S.C.  section 
552(a)  and  accompanying  regulations  at 
1  CFR  part  51.  All  LSC  editions  we 
adopt  must  include  a  specific  edition 
and  a  copy  of  the  edition  cited  must  be 
on  file  at  the  Office  of  the  Federal 
Register.  Based  on  this  new  information 
we  are  revising  the  draft  NPRM  to 
propose  to  adopt  the  2000  LSC  only. 

n.  Provisions  of  the  Proposed 
Regulations 

A.  General  Description 

We  are  proposing  to  (1)  require  that 
all  providers  and  suppliers  meet  the 
provisions  of  the  2000  edition  of  the 
LSC  with  certain  exceptions;  cuid  (2) 
delete  references  to  all  previous  editions 
of  the  LSC. 

8.  The  2000  Edition  of  the  Life  Safety 
Code 

Some  requirements  in  the  2000 
edition  of  the  LSC  are  substantially 
different  than  earlier  LSC  editions.  We 


believe  the  standards  set  out  in  the  2000 
edition  of  the  LSC  should  be  met  by 
health  care  providers,  as  applicable, 
depending  on  provider  type. 

We  are  soliciting  comments  regarding 
whether  to  adopt  Chapter  5, 
Performance  Based  Option,  of  the  LSC. 
We  would  like  to  know  (1)  are  health 
care  facilities  using  performance  based 
design;  and  (2)  what  benefits  the  facility 
receives  by  using  performance  based 
design  (i.e..  better  fire  safety). 

The  LSC  fire  safety  goals  establish 
overall  outcomes  to  be  achieved  with 
regards  to  fire  safety.  These  overall 
outcomes  are  communicated  through 
specific  requirements  in  the  LSC. 
Performance  based  design  option, 
Chapter  5,  translate  fire  safety  goals  into 
performance  objectives  and  performance 
criteria.  Performance  based  design 
establishes  broad  gods  and  objectives 
with  a  team  effort.  The  performance- 
based  design  is  applied  to  make  the 
building  ssife  as  well  as  functional.  The 
design  is  specific  to  the  building. 
Computer  fire  models  and  other 
calculation  methods  are  used  in 
combination  with  the  building  design 
specifications,  specified  fire  scenarios 
and  assimiptions  to  calculate  the  overall 
performance  criteria  and  whether  it 
meets  the  fire  life  safety  goals  and  is  in 
compliance  with  the  intent  of  the  code. 

Chapter  19,  Existing  Health  Care 
Occupancies,  Section  19-3.6.3.2 
(exception  No.  2),  roller  latches  is  the 
only  provision  of  the  LSC  we  propose 
not  to  adopt  for  any  provider.  A  roller 
latch  is  a  type  of  door  latching 
mechanism  to  keep  a  door  closed.  The 
2000  edition  of  the  LSC  prohibits  the 
use  of  roller  latches  on  corridor  doors  in 
buildings  not  fully  protected  by  an 
approved  sprinkler  system.  Exception 
number  2,  however,  allows  for  the  use 
of  roller  latches  notwithstanding  this 
prohibition,  if  the  latch  can  withstand  a 
specific  level  of  force  applied  to  it. 
Nonetheless,  we  are  proposing  not  to 
CMS  adopt  exception  No.  2  regarding 
existing  roller  latches.  Through  fire 
investigations  by.  roller  latches  have 
proven  to  be  an  unreliable  door  latching 
mechanism  requiring  extensive 
maintenance  to  operate  properly.  Many 
roller  latches  in  fire  situations  failed  to 
provide  adequate  protection  to  residents 
in- their  rooms  during  an  emergency. 
The  estimated  cost  to  be  in  compliance 
with  this  provision  is  $30,754,540  ($190 
per  door  for  161,866  doors).  The  cost 
estimate  was  derived  from  information 
given  to  us  by  the  American  Health  Care 
Association  (AHCA). 


Federal  Register /Vol.  66.  No.  208 /Friday.  October  26,  2001  /  Proposed  Rules 


54181 


C  Analysis  of  Selected  New  Provisions 
in  the  2000  Edition  of  the  LSC 

The  following  are  new  provisions  in 
the  2000  edition  of  the  LSC  from 
Chapter  19,  "Existing  Health  Care 
Occupancies."  We  are  providing  the 
LSC  citation,  a  description  of  the 
requirement,  an  explanation  of  why  we 
believe  it  is  critical  to  the  safety  of 
beneficiaries  to  require  it,  and  a  brief 
discussion  of  our  analysis  of  the  burden 
imposed  by  the  requirement  The  cost 
estimates  were  derived  from 
information  given  to  us  by  the  American 
HealtK  Care  Association  (AHCA). 

(1)  19.1.1.4.5 — Renovations, 
Alterations,  and  Modernization — ^This 
provision  requires  that  renovations, 
alterations,  and  modernizations  must 
comply  with  standards  applicable  to 
new  construction  when  possible. 
Existing  facilities  that  are  extensively 
renovated  must  meet  the  reqiiirements 
of  a  newly  constructed  facility, 
including  the  installation  of  sprinkler 
systems  in  non-sprinklered  buildings. 
"Hie  Fire  Analysis  k  Research  Division 
of  the  NFPA  has  shown  that  sprinklers 
have  been  the  most  important  life  safety 
system  installed  in  health  care  fecilities. 
'Hie  LSC  generally  requires  sprinkler 
systems  in  renovations,  regardless  of 
construction  techniques  or  materials 
used  in  constructing  the  facility.  The 
estimated  cost  of  installing  sprinkler 
systems  in  buildings  that  presently  do 
not  have  them  is  $2.50  per  square  foot, 
or  approximately  $125,000  for  a  50,000 
square  foot  building.  This  requirement 
is  not  imposed  on  facilities  not 
undergoing  renovations.  There  is  a  total 
of  255  faciUties  who  currently  do  not 
have  sprinkler  systems.  Because  a 
facility  does  not  have  to  comply  with 
this  provision  unless  the  facility 
chooses  to  renovate  an  existing  building 
we  estimate  approximately  128  facilities 
may  renovate  in  a  year.  The  total 
amount  to  implement  this  provision 
would  be  $16,000,000  anniially. 

(2)  19.2.9— Emergency  Lighting— This 
provision  requires  emergency  lighting 
for  a  period  of  IVi  hours  in  health  care 
facilities,  enabling  those  inside  to  move 
about  safely  in  an  emergency.  We  are 
phasing  in  this  requirement  over  a  three 
year  period,  to  allow  for  the  nonnal 
replacement  cycle  of  batteries  used  in 
emergency  lighting  systems.  We  believe 
this  phase-in  period  will  not  adversely 
impact  the  hralth  and  safety  of  the 
beneficiaries.  The  cost  to  install  this 
equipment  is  estimated  to  be  $600  per 
light  Approximately  790  existing 
facilities  do  not  have  emergency  lighting 
for  V/2  hours.  To  be  in  compliance  we 
estimate  each  building  will  need  twelve 
emergency  Light  units  for  a  total  of  9.482 


units.  This  provision  will  be  phased-in 
over  three  years.  The  total  amount  to 
implement  this  provision  over  a  three- 
year  period  vrill  be  $5,452,150  or 
$1,817,383  annually. 

(3)  19.3.1 — Protection  of  vertical 
openings — ^Unprotected  vertical 
openings  (e.g..  open  stairwells)  permit 
fire  and  toxic  gases  to  spread  from  one 
level  to  another  in  a  building,  making 
evacuation  difficult,  if  not  impossible. 
The  estimated  cost  of  compliance  with 
this  requirement  is  $2,938  per  vertical 
opening.  Approximately  9.877  vertical 
openings  in  1.976  facilities  will  need  to 
be  upgraded  for  compliance.  Total  cost 
of  compliance  of  this  provision  is 
$29,018,626. 

(4)  19.3.4.3.2 — ^Emergency  Forces 
Notification — This  provision  requires 
the  fire  alarm  system  to  provide 
automatic  notification  of  a  fire  to 
emergency  forces.  This  is  of  great 
importance  to  the  protection  of  all 
patients/residents.  Any  delay  in  the 
notification  of  fire  or  rescue  personnel 
could  adversely  impact  the  health  and 
safety  of  patients/residents  and  expose 
them  to  a  fire  or  toxic  gases  created  by 
the  fire.  Approximately  2,750  buildings 
at  $900  per  facility  would  need  to  be 
connected  to  a  fire  alarm  retransmission 
system.  The  cost  is  estimated  to  be  a 
total  of  $2,475,000. 

(5)  19.3.6.1— Corridors— This 
provision  requires  all  areas  in  non- 
sprinklered  buildings  must  be  separated 
from  the  corridor  by  corridor  waUs  that 
are  fire-rated.  This  reqiurement.  which 
provides  a  protected  passageway  for 
movement  during  an  emeigency,  is 
necessary  to  increase  the  safety  of  the 
beneficiaries.  The  cost  to  upgrade  a 
facility  to  meet  this  requirement  is 
estimated  to  be  approximately  $7,124 
for  1.976  buildings  that  currently  meet 
the  1967  LSC  and  approximately  $5,735 
for  46  buildings  meeting  the  1973  code. 
The  toital  estimated  cost  for  compliance 
is  $14,341,000. 

(6)  19.7.5.2  ft  19.7.5.3— Upholstered 
furniture— These  provisions  allow 

Eatient/resident-owned  furniture  to  be 
rought  into  the  facility  without 
meeting  the  requirements  of  10.3.2(2) 
and  10.3.3  (regarding  fire  resistant 
furniture)  if  a  single  station  smoke 
detector  is  placed  in  the  sleeping  room 
where  the  furniture  is  located,  lliis 
gives  the  facility  a  more  home-like 
atmosphoe.  The  cost  to  the  facility  is 
estimated  at  $100  per  sleeping  room  in 
which  patient/resident-owned  furniture 
is  located.  We  estimate  approximately 
18.498  smoke  detectors  will  need  to  be 
installed  at  a  total  cost  of  $1,849,800. 
We  are  also  proposing  to  retain  our 
existing  authority  to  waive  provisions  of 
the  LSC.  on  a  case-by-case  basis,  further 


reducing  the  exposure  to  additional  cost 
and  burden  for  facilities  with  unique 
situations  that  can  justify  the 
appUcation  of  waivers,  which  we 
determine  will  not  endanger  the  health 
and  safety  of  patients.  A  waiver  may  be 
granted  for  a  specific  LSC  requirement 
if.  (1)  We  determine  that  the  waiver 
would  not  adversely  affect  patient/ staff 
health  and  safety;  and  (2)  we  determine 
that  it  would  impose  an  unreasonable 
hardship  on  the  facibty  to  meet  a 
specific  LSC  requirement.  Generally,  a 
provider  may  request  a  waiver  from  its 
State  Agency.  The  State  Agency  will 
review  the  request  and  maike  a 
recommendation  to  the  appropriate 
CMS  Regional  Office.  The  CMS  Regional 
Office  will  review  the  waiver  request 
and  the  State  Agency's  recommendation 
and  make  a  final  decision.  A  waiver 
cannot  be  granted  if  patient  safety  is 
compromised  in  any  way.  A  State  may 
request  that  the  State  LSC  be  applicable 
to  all  facilities  rather  than  the  LSC 
proposed  in  this  rule.  The  State  must 
submit  the  request  to  the  appropriate 
CMS  Regional  Office  and  the  Regional 
Office  will  forward  the  request  to  CMS 
central  office  for  final  determination. 
We  wiU  also  retain  our  authority  to 
apply  the  Fire  Safety  Evaluation  System 
(FSES)  as  an  alternative  approach  to 
meeting  the  requirements  of  the  LSC,  as 
well  as  accept  alternative  State  Codes 
(discussed  above)  as  provided  in  this 
proposed  regulation. 

D.  Discussion  of  Fire  Safety 
Requirements  for  Individual  Providers 
and  Suppliers 

In  addition  to  the  proposed  changes  to 
the  requirements  that  affect  all  provider 
types,  as  described  in  sections  D.  A.  and 
n.  B.  of  this  preamble,  we  propose  the 
follovring  changes  which  are  specific  to 
distinct  types  of  providers: 

1.  Religious  Nonmedical  Health  Care 
Institutions:  42  CFR  403 .  744    Condition 
of  Participation:  Life  Safety  From  Fire 

We  propose  to  retain  the  provisions  of 
the  existing  interim  final  regulation  for 
Religious  Nonmedical  Health  Care 
Institutions  (RNHQ)  published  in  the 
Fedsral  Register  on  November  30, 1999 
(64  FR  67028),  except  insofar  as  they 
conflict  with  the  2000  LSC  and  are  not 
within  the  exceptions  detailed  in 
section  n.  B.  of  this  preamble  (regarding 
our  exceptions  to  the  LSC). 

2.  Ambidatory  Sui^ery  Centers:  42  CFR 
416.44  Condition  of  Participation: 
Environment 

For  the  sake  of  clarity,  we  propose  to 
change  the  terminology  in  paragraph 
(b)(1)  of  42  CFR  416.44  to  reflect  that  the 
Lif^  Safety  Code  refers  to  ASCs  as 
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Ambulatory  Health  Care  Centers.  We 
propose  that  all  ASCs  meet  the 
provisions  applicable  to  Ambulatory 
Health  Care  Centers  in  the  2000  edition 
of  the  LSC,  except  as  detailed  in  section 
n.  B.  of  this  preamble,  regardless  of  the 
number  of  patients  the  facility  serves. 

We  believe  the  protection  provided  in 
the  Ambulatory  Health  Care  Centers 
chapter  is  necessary  to  protect  the 
health  and  safety  of  patients  who  are 
incapable  of  caring  for  themselves.  We 
do  not  believe  that  the  Business 
Occupancy  chapter  of  the  LSC  (applied 
by  some  authorities  having  jiuisdiction 
to  ASCs  treating  fewer  than  4  patients 
at  a  time)  affords  an  adequate  level  of 
protection  to  patients  in  an  ASC. 

We  are  also  proposing  to  retain  the 
discretion  to  accept  compliance  with 
fire  and  safety  codes  imposed  by  a  State, 
if  we  determine  that  the  state's  code  will 
adequately  protect  patients  in  ASCs.  We 
have  included  this  provision  in 
paragraph  (b)(3)  of  this  section. 

3.  Hospices:  42  CFR  418.100(d) 
Condition  of  Participation:  Hospices 
That  Provide  Inpatient  Care  EHrectly 

We  propose  that  all  inpatient  hospices 
meet  the  provisions  applicable  to 
nursing  homes  in  the  2000  edition  of  the 
LSC,  with  the  exceptions  discussed  in 
section  II.  B.  of  this  preamble,  regardless 
of  the  number  of  patients  they  serve. 
This  is  not  a  change  in  requirements, 
but  merely  a  clarification  that,  for  LSC 
purposes,  an  inpatient  hospice  is 
considered  a  nursing  home,  and  not 
another  type  of  occupancy. 
-  We  also  propose  not  to  adopt  for 
hospices  Chapter  18 — Section  3.4.5.3  of 
the  2000  LSC.  This  section  requires  new 
nursing  homes  to  be  equipped  with 
corridor  smoke  detection  systems.  We 
believe  there  is  no  technical  justification 
for  this  requirement  because  the  2000 
LSC  requires  that  newly  constructed 
patient  sleeping  zones  be  provided  with 
quick-response  sprinklers.  Quick 
response  sprinklers  activate  quickly 
enough  to  serve  a  detection  function, 
thus  making  corridor  smoke  detection 
unnecessary.  The  1991  and  1994 
editions  of  the  LSC  required  quick 
response  sprinklers  in  new  nursing 
homes  but  did  not  require  smoke 
detection.  Therefore,  we  see  no 
technical  reason  to  require  detection  in 
new  facilities  and  thus  increase  the  cost 
of  new  construction  without  a  parallel 
increase  in  safety. 

We  are  also  proposing  in  paragraph 
(d)(3)  to  permit  a  hospice  to  meet  a  fire 
and  safety  code  imposed  by  the  State  in 
lieu  of  the  LSC  if  we  determine  that  the 
State  code  adequately  protects  patients. 
We  propose  to  do  this  for  two  reasons: 
(1)  To  afford  hospices  the  benefit  of 


meeting  a  state  code  in  lieu  of  the 
federal  requirements  where  the  state 
code  offers  adequate  protection;  and  (2) 
because  we  recognize  that  hospices  are 
often  located  within  buildings 
containing  other  providers  akeady 
subject  to  this  provision.  For  example, 
a  hospice  may  be  located  entirely  within 
a  skilled  nursing  facility  (SNF).  If  the 
SNF  is  exempt  from  the  LSC  by  virtue 
of  meeting  a  state  code,  other 
participating  providers  within  the  same 
building  should  also  be  afforded  this 
exception. 

We  also  propose  to  delete 
§  418.100(d)(4),  the  requirement  that 
blind  and  nonambulatory  patients  may 
not  be  housed  above  the  street  level 
floor  unless  the  building  is  fully 
sprinklered  or  has  achieved  a  passing 
score  on  the  Fire  Safety  Evaluation 
System  (FSES)  comparison,  which  is 
less  stringent  than  the  LSC.  We  are 
proposing  this  for  several  reasons.  This 
requirement  was  deleted  from  the  SNF 
regulations  in  1989;  however,  CMS  did 
not  delete  it  from  the  parallel  hospice 
regulations.  In  addition,  the  provision  is 
redundant  since  any  fecility  which 
meets  the  requirements  of  the  LSC 
would,  by  definition,  achieve  a  passing 
score  on  the  FSES  comparison. 

4.  Programs  of  All-inclusive  Care  for  the 
Elderly:  42  CFR  460.72  Condition  of 
Participation:  Physical  Environment 

We  propose  to  retain  most  of  the 
provisions  of  the  existing  interim  final 
regulation  for  Programs  of  All-inclusive 
Care  for  the  Elderly  (PACE)  published  in 
the  Federal  Register  on  November  24, 
1999  (64  FR  66234).  PACE  providers 
will  continue  to  be  required  to  meet  LSC 
specifications  for  the  type  of  facilities  in 
which  the  programs  are  located  (i.e., 
hospitals,  office  buildings,  etc.). 

We  are  proposing  to  require  the  PACE 
center  to  meet  the  requirements  for  use 
of  fire  alarm  systems  in  accordance  with 
the  occupancy  section  of  the  LSC  that 
applies  to  its  building.  Each  occupancy 
section  of  the  LSC  also  requires 
evacuation  plans,  fire  exit  drills,  and 
fire  procedures,  and  these  will  be 
applicable  to  the  PACE  program. 

Moreover,  we  propose  to  retain 
paragraph  (b)(2)(i)  of  42  CFR  460.72. 
which  permits  a  PACE  center  to  meet 
fire  and  safety  requirements  imposed  by 
the  State  in  lieu  of  the  LSC  if  we 
determine  that  the  State  code 
adequately  protects  patients.  We  have 
done  this  for  two  reasons:  (1)  To  afford 
a  PACE  center  the  benefit  of  meeting  a 
state  code  in  lieu  of  the  federal 
requirements  where  the  state  code  offers 
adequate  protection;  and  (2)  because  we 
recognize  that  PACE  centers  are  often 
located  within  buildings  containing 


other  providers  already  subject  to  this 
provision.  For  example,  a  PACE  center 
may  be  located  within  a  hospital.  If  the 
hospital  is  exempt  from  the  LSC  by 
virtue  of  meeting  a  state  code,  other 
participating  providers  within  the  same 
building  shoidd  also  be  afforded  this 
exemption. 

Further,  in  some  buildings  it  may  be 
impractical  or  impossible  to  provide  a 
specific  feature  due  to  the  construction 
of  the  building.  Therefore,  we  propose 
to  retain  paragraph  (b)(2)(ii),  which 
allows  for  the  waiver  of  sfiecific 
provisions  of  the  LSC  which,  if  rigidly 
applied,  might  result  in  unreasonable 
hardship  on  the  organization.  We  may 
waive  specific  provisions  only  if  the 
waiver  does  not  adversely  affect  the 
health  and  safety  of  the  participtmts  and 
staff. 

5.  Hospitals:  42  CFR  482.41    Condition 
of  Participation:  Physical  Environment 

We  propose  only  the  changes  to  this 
section  described  in  sections  11.  A.  and 
n.  B.  of  this  preamble,  for  this  reasons 
described  therein. 

6.  Long  Term  Care  Facilities:  42  CFR 
483.70    Condition  of  Participation: 
Physical  Environment 

As  with  hospices,  we  propose  not  to 
adopt  Chapter  18-Section  3.4.5.3  of  the 
2000  LSC  for  long  term  care  (LTC) 
facilities  such  as  skilled  nursing 
facilities  (SNFs).  This  section  requires 
new  nursing  homes  to  have  corridor 
smoke  detection  systems.  We  believe 
there  is  no  technical  justification  for  this 
new  requirement  because  the  2000  LSC 
requires  that  new  construction  patient 
sleeping  zones  be  provided  with  quick 
response  sprinklers.  We  believe  that 
quick  response  sprinklers  activate 
quickly  enough  to  serve  a  detection 
function,  thus  making  corridor  smoke 
detection  imnecessary.  Further,  the 
1991,  1994  and  1997  editions  of  the  LSC 
required  quick  response  sprinklers  in 
new  nursing  homes,  but  did  not  require 
smoke  detection.  Therefore,  we  do  not 
see  any  technical  reason  to  require 
detection  in  new  facilities  and  thus 
increase  the  cost  of  new  construction 
without  a  parallel  increase  in  safety. 

7.  Intermediate  Care  Facilities  for  the 
Mentally  Retarded:  42  CFR  483.470 
Condition  of  Participation:  Physical 
Environment 

We  propose  to  retain  most  of  the 
provisions  of  the  existing  regulation  for 
Intermediate  Care  Facilities  for  the 
Mentally  Retarded  (ICFs/MR).  ICFs/MR 
will  continue  to  be  permitted  to  meet 
either  the  Residential  Board  and  Care 
Occupancies  chapter  or  the  Health  Care 
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Occupancy  chapter  of  the  Life  Safety 
Code,  as  appropriate. 

We  propose  to  retain  the  provision  in 
paragraph  (j)(l)(ii)  that  allows  the  State 
survey  agency  to  apply  different 
chapters  of  the  LSC  to  different 
buildings  or  parts  of  buildings  so  as  not 
to  place  an  undue  burden  on  providers 
to  have  an  entire  building  comply  with 
the  more  stringent  provisions  of  the 
Heedth  Care  chapter  when  they  could 
instead  meet  the  Board  and  Care  for  part 
of  their  fecility,  when  appropriate. 

We  also  propose  that,  for  ICFs/MR 
imder  Board  and  Care,  the  Evacuation 
Difficulty  Index  (EDI)  must  be 
determined  by  use  of  the  Fire  Safety 
Evaluation  System  for  Board  and  Care 
Facilities  (FSES/BC).  In  referring  to  the 
EDI,  we  propose  to  delete  from 
paragraph  (j)(l)(iii)  the  reference  to 
Appendix  F,  since  the  FSES/BC  is  no 
longer  an  appendix  of  the  LSC,  but 
appears  as  its  own  NFPA  document  in 
the  NFPA  lOlA  Guide  on  Alternative 
Approaches  to  Life  Safety.  Additionally, 
we  propose  to  delete  the  reference  to 
facilities  of  16  beds  or  less  from  this 
paragraph  to  clarify  that  a  larger  facility 
could  be  subject  to  the  Board  and  Care 
Chapter,  and  that  its  EDI  would  have  to 
be  calculated  based  on  the  FSES/BC. 
Again,  this  provision  would  allow 
certain  ICFs/MR  to  meet  the  less 
restrictive  Board  and  Care  Chapter 
rather  than  the  health  care  chapter. 

In  paragraph  (j)(2)(ii),  we  propose  to 
change  "the  Secretary"  to  "CMS"  to 
more  accurately  reflect  the  statutory 
authority  (this  provision  currently 
appears  in  paragraph  (j)(2)(i)(B)). 

We  propose  in  paragraph  (j)(3)  that 
waivers  of  specific  provisions  of  the 
LSC  apply  only  to  fecilities  that  meet 
the  LSC  definition  of  a  Health  Care 
occupancy.  There  are  no  waivers  for 
facilities  imder  Board  and  Care,  since 
the  FSES/BC  affords  the  flexibility  of 
alternative  arrangements  for 
compliance. 

m.  Regulatory  Impact  Statement 

This  proposed  rule,  adopting  the  2000 
edition  of  the  LSC,  whose  objective  is  to 
provide  safety  to  life  during  fires  and 
other  emergencies.  Adoption  and  use  of 
the  2000  edition  of  the  LSC  will  bring 
us  up  to  date  in  requiring  the  latest  and 
best  technology  in  fire  protection  for  our 
beneficiaries.  These  requirements  are 
designed  to  protect  people,  both  staff 
and  beneficiaries.  The  2000  edition  of 
the  LSC  also  protects  property  and  can 
reduce  the  dollar  loss  associated  with  a 
fire.  For  example,  this  edition  of  the 
LSC  requires  that  any  new  construction 
must  install  quick  response  sprinkler 
systems  increasing  the  level  of 
protection  to  our  beneficiaries.  By 


adopting  the  2000  edition  of  the  LSC 
and  deleting  references  to  all  older 
editions  of  the  LSC  this  will  decrease 
confusion.  Currently,  the  provider 
commiuiity  must  comply  with  a  variety 
of  editions  of  the  LSC.  By  adopting  the 
2000  edition  of  the  LSC  we  will 
eliminate  any  confusion  as  to  which 
edition  a  health  care  facility  must 
follow.  This  is  particularly  important 
when  a  facility  has  multiple  buildings 
constructed  at  differing  times  or  a  single 
building  with  multiple  wings/additions 
constructed  at  different  times.  Instead  of 
each  building  compljdng  with  different 
editions  of  the  LSC,  the  proposed  rule 
will  require  all  the  buildings  to  comply 
with  the  same  edition  of  the  LSC.  The 
use  of  a  single  edition  of  the  code 
should  also  contribute  to  lowering  the 
cost  of  complying  with  the  requirements 
for  testing  and  maintenance  of  fire 
protection  systems. 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act  (RFA)  (Pub.  L.  96-354). 
This  proposed  rule  is  neither  expected 
to  iheet  die  criteria  to  be  considered 
economically  significant,  nor  do  we 
believe  it  will  meet  the  criteria  for  a 
major  rule.  Therefore,  an  initial 
regulatory  impact  analysis  is  not 
required. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regiilatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  of 
small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  non-profit  organizations  and 
governmental  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5 
million  to  $25  million  or  less  annually 
(see  65  FR  69432). 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  rule  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
niunber  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  piuposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  nual  hospital  as  a  hospital  that 
is  located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 


There  are  several  reasons  it  was 
determined  that  this  rule  will  not  meet 
the  criteria  to  be  considered 
economically  significant,  or  the  criteria 
for  a  major  rule.  Each  new  edition  of  the 
LSC  builds  on  prior  editions,  changes 
from  one  edition  to  the  next  have  been 
relatively  minor  since  1985.  The  1985 
Code,  for  the  first  time,  required  newly 
constructed  facilities  which  met  the 
health  care  occupancy  requirements  and 
which  were  over  75  feet  or  higher  to  be 
fully  equipped  with  sprinklers.  The 
1991.  1994,  1997  and  2000  editions 
require  mandatory  universal  sprinklers 
in  new  construction  for  health  care 
occupancies.  While  we  do  not  know 
how  many  new  facilities  will  be  built 
under  this  requirement,  the  provision  of 
sprinkler  systems  in  health  care 
facilities  is  standard  practice  today.  In 
addition,  for  those  facilities  constructed 
prior  to  1985,  the  use  of  the  FSES  and 
Secretary  approved  waivers  has  enabled 
older  buildings  to  meet  requirements 
that  ensure  patient  safety  from  fire 
without  undue  cost  burdens  on 
providers.  The  vast  majority  of  facilities 
that  needed  to  make  major  physical 
environment  changes  to  comply  with 
LSC  requirements  have  long  since  done 
so  or  are  no  longer  in  service.  We 
estimate  the  aimual  regulatory  impact  of 
this  rule  to  be  approximately 
$96,356,599.  While  $96  million  seems 
high,  this  cost  does  not  take  into 
account  any  waiver  the  Secretary  may 
grant  to  waive  provisions  of  the  LSC. 
We  are  proposing  to  retain  the  existing 
authority  of  the  Secretary  tp  waive 
provisions  of  the  LSC.  further  reducing 
the  exposure  to  additional  cost  and 
burden  for  facilities  with  imique 
situations  that  can  justify  the 
application  of  waivers,  and  which  the 
Secretary  determines  will  not  endanger 
the  health  and  safefy  of  patients.  We 
also  note  that  the  2000  LSC  permits  the 
use  of  the  FSES  as  an  alternative 
approach  which  may  also  reduce  the 
cost  of  compliance  significantly.  The 
FSES  is  an  equivalency  design  system. 
The  FSES  may  allow  a  facility  to 
comply  with  the  LSC  without  having  to 
make  changes  to  the  facility  due  to  other 
offsetting  or  compensating  fire 
protection  features  that  exist  in  the 
fecility.  We  do  not  know  the  amount 
this  may  save  a  health  care  facility 
because  each  facility  must  be  reviewed 
individually  to  determine  compliance 
under  the  FSES. 

Finally,  the  cost  does  not  estimate  any 
reductions  if  the  Secretary  accepts  a 
State's  fire  and  safety  code  instead  of 
the  NFPA's  LSC  if  the  State's  fire  and 
safety  code  adequately  protects  patients. 
The  cost  we  estimated,  $96  million,  for 
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aU  health  care  focilities  to  come  into 
compliance  with  the  2000  LSC  is  the 
total  cost  without  hictoring  in  any 
waivers  that  may  be  granted  which 
could  significantly  reduce  the  total 
amount  to  the  industry. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  an  expenditure  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year.  This  rule 
will  not  have  an  effect  on  the 
governments  mentioned,  and  the  private 
sector  costs  will  not  be  greater  than  the 
$100  million  threshold. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  office  of 
Management  and  Budget. 

IV.  Federalism 

Executive  Order  13132  establishes 
requirements  an  agency  must  meet 
when  it  promulgates  a  proposed  rule 
(and  subsequent  final  rule)  that  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments,  preempts 
State  law,  or  otherwise  has  Federalism 
implications. 

We  have  examined  this  final  rule  and 
have  determined  that  this  final  rxile  will 
not  have  a  substantial  direct  impact  on 
the  rights,  rules  and  responsibilities  of 
State,  local  or  tribal  governments. 

V.  Collection  of  Information 
Requirements 

This  rule  does  not  impose  any 
information  collection  and  record 
keeping  requirements  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  imder  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  42  CFR 

Part  403  j 

Health  insurance.  Hospitals, 
Intergovernmental  relations.  Medicare, 
Reporting  and  recordkeeping 
requirements. 


Part  416 

Health  facilities.  Kidney  diseases, 
Medicare,  Reporting  and  recordkeeping 
requirements.  i 

Part  418 

Health  facilities.  Hospice  care. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

Part  460 

Aged,  Health,  Incorporation  by 
reference.  Medicare,  Medicaid, 
Reporting  and  record  keeping 
requirements. 


Part  482 

Grant  programs-health.  Hospitals, 
Medicaid,  Medicare,  Reporting  and 
recordkeeping  requirements. 

Part  483 

Grant  programs-health ,  Health 
facilities.  Health  professions,  Health 
records,  Medicaid,  Medicare,  Nursing 
homes,  Nutrition,  Reporting  and 
recordkeeping  requirements.  Safety. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  Chapter  IV  would  be 
amended  as  follows: 

PART  403— RELIGIOUS  NON-MEDICAL 
HEALTH  CARE  INSTITUTIONS 

A.  Part  403  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  E — Conditions  of 
ParticifMlion:  Other  Service* 

2.  Amend  §403.744  as  follows: 

a.  The  introductory  text  to  paragraph 
(a)  is  republished. 

b.  Paragraph  (a)(1)  is  revised. 

§403.744    Condition  of  partkHpation:  Life 
safety  from  Are. 

(a)  General.  An  RNHCI  must  meet  the 
following  conditions: 

(1)  Except  as  otherwise  provided  in 
this  section,  the  RNHCI  must  meet  the 
new  or  existing  health  care  occupancies 
provisions  of  the  2000  edition  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association.  (The  Director  of 
the  Office  of  the  Federal  Register  has 
approved  the  NFPA»  101  2000  edition 
of  the  Life  Safety  Code  (issued  January 
14,  2000)  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  A  copy  of  the  Code  is 
available  for  inspection  at  the  CMS 
Information  Resource  Center,  7500 
Security  Boulevard,  Baltimore,  MD  and 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  Suite  700, 
Washington,  £)C.  Copies  may  be 
obtained  bom  the  National  Fire 
Protection  Association,  Batterymarch 
Park,  Quincy,  MA  02269.  If  any  changes 
in  this  edition  of  the  Code  are 
incorporated  by  reference,  CMS  will 
publish  a  notice  in  the  Federal  Register 
to  aimounce  the  changes.)  The  following 
provisions  of  the  adopted  Life  Safety 
Code  do  not  apply  to  an  RHNCI: 

(i)  Chapter  5-— Performance  Based 
Option. 

(ii)  Chapter  19.3.6.3.2,  exception 
number  2. 


PART  416— AMBULATORY  SURGICAL 
SERVICES 

B.  Part  416  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 

Authority  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  C— Specific  Conditions  for 
Coverage 

2.  Amend  §  416.44  by  revising 
paragraphs  (b)(1)  and  (b)(3)  to  read  as 
follows: 


§416.44    Condttionfor 
Environment 


(b)  Standard:  Safety  from  fire.  (1) 
Except  as  otherwise  provided  in  this 
section,  the  ASC  must  meet  the 
provisions  applicable  to  Ambulatory 
Health  Care  Centers  of  the  2000  edition 
of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association  (which  is 
incorporated  by  reference  in 
§403.744(a)(l)(i)  of  this  chapter), 
regardless  of  the  number  of  patients 
served.  The  following  provisions  of  the 
adopted  edition  of  the  LSC  do  not  apply 
to  an  ASC: 

(i)  Chapter  5 — ^Performance  Based 
Option. 

(ii)  Chapter  19.3.6.3.2,  exception 
number  2. 
***** 

(3)  The  provisions  of  the  Life  Safety 
Code  do  not  apply  in  a  State  if  CMS 
finds  that  a  fire  and  safety  code  imposed 
by  State  law  adequately  protects 
patients  in  an  ASC. 


PART  418— HOSPICE  CARE 

C.  Part  418  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  418 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
139Shh). 

Subpart  E— Conditions  Of 
Participation:  Other  Servlcss 

2.  Amend  §418.100  as  follows: 

a.  Paragraphs  (d)(1)  and  (d)(3)  are 
revised. 

b.  Paragraph  (d)(4)  is  removed. 

§418.100  Condition  of  perticipelion: 
Hospices  ttist  provide  inpatient  care 
directly. 

***** 

(d)  Standard:  Fire  protection.  (1) 
Except  as  otherwise  provided  in  this 
section,  the  hospice  must  meet  the 
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provisions  applicable  to  nursing  homes 
of  the  2000  edition  of  the  Life  Safety 
Code  of  the  National  Fire  Protection 
Association  (which  is  incorporated  by 
reference  in  §  403.744{a)(l)(i)  of  this 
chapter),  regardless  of  the  number  of 
patients  served.  The  following 
provisions  of  the  adopted  edition  of  the 
LSC  do  not  apply  to  a  hospice: 

(i)  Chapter  5 — ^Performance  Based 
Option. 

(ii)  Chapter  18.3.4.5.3. 

(iii)  Chapter  19.3.6.3.2,  exception 
number  2.' 
***** 

(3)  The  provisions  of  the  Life  Safety 
Code  do  not  apply  in  a  State  if  CMS 
finds  that  a  fire  and  safety  code  imposed 
by  State  law  adequately  protects 
patients  in  hospices. 


PART  460— PROGRAMS  FOR  ALL- 
INCLUSIVE  CARE  FOR  THE  ELDERLY 

D.  Part  460  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  460 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395). 

Subpart  E— PACE  Administrative 
Requirements 

2.  Revise  §  460.72(b)(1)  to  read  as 
follows: 

§460.72    Ptiysical  Environment 

***** 

(b)  Fire  safety—  (1)  General  rule,  (i) 
Except  as  otherwise  provided  in  this 
section,  a  PACE  center  must  meet  the 
occupancy  provisions  of  the  2000 
edition  of  the  Life  Safety  Code  (LSC)  of 
the  National  Fire  Protection  Association 
(which  is  incorporated  by  reference  in 
§403.744(a)(l)(i)  of  this  chapter)  diat 
apply  to  the  type  of  setting  in  which  the 
center  is  located. 

(ii)  The  following  provisions  of  the 
adopted  edition  of  the  LSC  do  not  apply 
to  PACE  centers: 

(A)  Chapter  5 — Performance  Based 
Option. 

(B)  Chapter  19.3.6.3.2,  exception 
nimiber  2. 


Subchapter  E— Standards  and 
Certification 

PART  482-CONDfTIONS  OF 
PARTiaPATION  FOR  HOSPITALS 

E.  Part  482  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 


Autliority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
13g5hh). 

Subpart  C-Baslc  Hospital  Functions 

2.  Amend  §  482.41  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  482.41    Condition  of  participation: 
Ptiysical  environment 

***** 

(b)  Standard:  Life  safety  from  fire.  (1) 
Except  as  otherwise  provided  in  this 
section,  the  hospital  must  meet  the 
applicable  provisions  of  the  2000 
edition  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association 
(which  is  incorporated  by  reference  in 
§403.744(a)(l)(i)  of  this  chapter). 

(i)  The  following  provisions  of  the 
adopted  edition  of  the  LSC  do  not  apply 
to  hospitals: 

(A)  Chapter  5 — Performance  Based 
Option. 

(B)  Chapter  19.3.6.3.2,  exception 
number  2. 


PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILrnES 

F..  Part  483  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Sulipart  B— Requirements  tor  Long 
Term  Care  Facilltlas 

2.  Amend  §  483.70  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§483.70    Ptiyeicai  environment 

***** 

(a)  Life  safety  from  fire.  (1)  Except  as 
otherwise  provided  in  this  section,  the 
facility  must  meet  the  applicable 
provisions  of  the  2000  edition  of  the 
Life  Safety  Code  of  the  National  Fire 
Protection  Association  (which  is 
incorporated  by  reference  in 
§403.744(a)(l)(i)  of  this  chapter).  The 
following  provisions  of  the  adopted 
edition  of  the  LSC  do  not  apply  to  long 
term  care  facilities: 

(i)  Chapter  5 — Performance  Based 
Option. 

(ii)  Chapter  18.3.4.5.3. 

(iii)  Chapter  19.3.6.3.2,  exception 
number  2.  * 


Subpart  I— Condttlona  Of  Participation 
for  Intarmsdlate  Care  Facllltiaa  for  the 
Mentally  Rstardsd 

3.  Amend  §  483.470  as  follows: 


a.  Paragraph  (j)(l)(i)  is  revised. 

b.  Paragraph  (j)(l)(iii)  is  revised. 

c.  Paragraph  (j)(2)  is  revised. 

d.  Paragraph  (j)(3)  is  added. 

§483.470    Condition  of  participation: 
Ptiyeicai  environmant 

(j)  Standard:  Fire  protection — (1) 
General,  (i)  Except  as  otherwise 
provided  in  this  section,  the  facility 
must  meet  the  applicable  provisions  of 
either  the  Health  Care  Occupancies 
Chapters  or  the  Residential  Board  and 
Care  Occupancies  Chapter  of  the  2000 
edition  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association 
(which  is  incorporated  by  reference  in 
§403.744(a)(l)(i)  of  this  chapter). 

(iii)  A  facility  that  meets  the  LSC 
definition  of  a  residential  board  and 
care  occupancy  must  have  its 
evacuation  capability  evaluated  in 
accordance  with  the  Evacuation 
Difficulty  Index  of  the  Fire  Safety 
Evaluation  System  for  Board  and  Care 
facilities  (FSES/BC). 

(2)  Exceptions  for  all  facilities,  (i)  The 
following  provisions  of  the  adopted  LSC 
do  not  apply  to  a  facility: 

(A)  Chapter  5 — Performance  Based* 
Option. 

(B)  Chapter  19.3.6.3.2,  exception 
number  2. 

(ii)  If  CMS  finds  that  the  State  has  a 
code  imposed  by  State  law  that 
adequately  protects  a  facility's  clients. 
CMS  may  allow  the  State  survey  agency 
to  apply  the  State's  fire  and  safety  code 
instead  of  the  LSC. 

(3)  Facilities  that  meet  the  LSC 
definition  of  a  health  care  occupancy. 

(i)  After  consideration  of  State  survey 
agency  recommendations.  CMS  may 
waive,  for  appropriate  periods,  specific 
provisions  of  the  Life  Safety  Code  if  the 
following  requirements  are  met: 

(A)  The  waiver  would  not  adversely 
affect  the  health  and  safety  of  the 
clients:  and 

(B)  Rigid  application  of  specific 
provisions  would  result  in  an 
unreasonable  hardship  for  the  facility. 

(ii)  [Reserved] 

***** 

Authority:  Sees.  1102  and  1871  uf  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395).  (Catalog  of  Federal  Domestic 
Assistance  Program  No.  93.773.  Medicare — 
Hospital  Insurance;  and  I*rogram  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program;  and  Program  No.  93.778, 
Medical  Assistance  I^rogram) 
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Dated:  September  17,  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  Br 
Medicaid  Services. 

Dated:  October  1,  2001. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  01-25422  Filed  10-25-01:  8:45  am) 
MUJNG  COOC  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 


42  CFR  Part  408 
[CMS-4007-P] 
RIN  0938-AK42 


Medicare  Program;  Supplementary 
Ifledical  Insurance  Premium  Surcharge 
Agreements 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  legislation  contained  in 
section  1839(e)  of  the  Social  Security 
Act  as  amended  by  section  144  of  the 
Social  Security  Act  Amendments  of 
1994  and  section  4582  of  the  Balanced 
Budget  Act  of  1997.  That  legislation 
created  a  new  Medicare  premium 
payment  arrangement  whereby  States 
and  local  government  agencies  can  enter 
into  an  agreement  with  the  Secretary  to 
make  periodic  lump  sum  payments  for 
the  Supplementary  Medical  Insurance 
(SMI)  late  enrollment  premium 
surcharge  amoimts  due  for  a  designated 
group  of  eligible  enrollees.  Under  this 
proposal,  we  would  define  and  set  out 
the  basic  rules  for  the  new  SMI 
premium  surcharge  billing  agreement. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  December  26,  2001. 
AOOAESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address  only: 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-4007- 
P,  P.O.  Box  8013,  Baltimore,  MD  21244- 
8013. 

If  you  prefer,  you  may  deliver,  by 
courier,  your  written  comments  (one 
original  and  three  copies)  to  one  of  the 
following  addresses: 

Hubert  H.  Humphrey  Building,  Room 
443-C,  200  Independence  Avenue,  SW, 
Washington.  DC  20201,  or 


Centers  for  Medicare  and  Medicaid 
Services,  C5-14-03,  Central  Building, 
7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

Comments  mailed  to  those  addresses 
designated  for  courier  delivery  may  be 
delayed  and  could  be  considered  late. 
Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  Please 
refer  to  file  code  CMS-4007-P  on  each 
comment. 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately  3 
weeks  after  publication  of  this 
document,  in  room  C5-12-08  of  the 
Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  Please  call  (410)  786-7197  to 
make  an  appointment  to  view 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Clarke,  (410)  786-7451. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1839(e)  of  the  Social  Security 
Act  (the  Act),  as  amended  by  section 
144  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103-432, 
October  31, 1994),  allows  States  to  enter 
into  agreements  with  us  to  pay  a  lump 
simi  for  the  Part  B  premium  late 
enrollment  surcharge  amounts  due  for  a 
designated  group  of  eligible  enrollees. 
Section  4582  of  the  Balanced  Budget 
Act  of  1997  (Pub.  L.  105-33)  (BBA) 
amended  the  Act  by  adding  new 
language  that  allows  local  government 
agencies  to  also  pay  the  surcharge. 
Under  section  4582  of  the  BBA,  any 
appropriate  State  or  local  government 
agency  specified  by  the  Secretary  may 
enter  into  a  Supplementary  Medical 
Insurance  (SMI)  premium  surcharge 
agreement. 

This  legislation  was  requested  to 
enable  State  and  local  government 
agencies  that  are  discontinuing  to  offer 
a  health  benefits  package  to  their 
retirees,  and  requesting  that  the  retirees 
utilize  Medicare  for  their  health 
insurance,  to  pay  the  ensuing  SMI 
premium  surcharge  on  a  lump  sum 
basis. 

While  covered  by  the  State  or  local 
government  agency  health  care  plans, 
some  letirees,  who  believed  that  these 
health  plans  were  sufficient  to  cover 
their  health  care  needs,  chose  not  to 
enroll  in  Medicare  when  they  first 
became  eligible,  or  enrolled  and 
subsequently  canceled  their  Medicare 
coverage.  When  these  retirees  were 
notified  by  their  State  or  local 


government  agency  retirement  offices 
that  those  agencies  would  no  longer 
offer  a  health  benefit  package  (and  that 
it  therefore  would  be  necessary  for  the 
retirees  to  enroll  or  reenroU  in 
Medicare)  they  learned  that  they  were 
subject  to  the  late  enrollment  premium 
surcharge.  State  and  local  government 
agency  retirement  offices  contacted  us 
and  requested  either  a  waiver  of  the 
surcharge  or  establishment  of  a  special 
enrollment  period  for  the  affected 
retirees.  We  denied  these  requests  and 
determined  that  the  affected  retirees 
were  subject  to  the  late  enrollment 
premium  surcharge.  This  prompted 
some  State  and  local  government  agency 
retirement  offices  to  offer  to  pay  the 
surcharge  portion  of  the  Supplemental 
Medical  Insurance  premium  on  behalf 
of  their  affected  retirees.  It  also 
prompted  a  request  from  a  local 
government  agency  to  enter  into  a 
special  billing  and  payment 
arrangement  with  us  in  order 
periodically  to  receive  a  single  bill  and 
pay  a  lump  sum  for  the  surcharge 
amounts  due  bom  a  specified  group  of 
its  retirees. 

Since  there  was  no  law  or  regulation 
in  place  that  would  have  allowed  us  to 
send  a  State  or  local  government  agency 
a  single  bill  to  pay  a  lump  sum  for  the 
SMI  premium  surcharge  portion  for  a 
group  of  enrollees,  we  initially  denied 
the  request.  Subsequently,  the  Congress 
enacted  legislation  that  aJlowed  States 
to  pay  the  Secretary,  on  a  quarterly  or 
other  periodic  basis,  a  lump  sum  for  the 
total  amount  of  the  SMI  premium 
surcharges  for  a  group  of  Medicare 
enrollees  (section  1839(e)  of  the  Act, 
section  144  of  the  Social  Security  Act 
Amendments  (Pub.  L.  103-432)). 
Section  4582  of  the  BBA  subsequently 
amended  section  1839(e)  of  the  Act  by 
adding  language  that  would  also  allow 
any  appropriate  State  or  local 
government  agency  specified  by  the 
Secretary  to  enter  into  an  agreement  to 
pay  the  SMI  premium  surcharges  on  a 
periodic  lump  sum  basis.  Because  the 
CMS  third  party  billing  system,  which 
will  be  used  for  billing  and  payment  of 
these  surcharge  amounts,  was 
developed  to  accommodate  monthly 
billing  and  payments,  all  SMI  premiiun 
surcharge  amoimts  would  be  billed  and 
paid  on  a  monthly  basis. 

The  election  to  make  lump  sum 
payments  of  SMI  premium  surcharges 
by  a  State  or  local  government  agency 
luder  an  SMI  premium  surcharge 
agreement  would  be  strictly  voluntary 
and  would  be  provided  as  a 
convenience  to  the  State  or  local 
government  agency. 


Federal  Register / Vol.  66,  No.  208 /Friday,  October  26,  2001  / Proposed  Rules 54187 


n.  Provisions  of  the  Proposed 
Regulations 

We  are  proposing  rules  to  implement 
section  1839(e)  of  the  Act.  section  144 
of  the  Social  Security  Act  Amendments 
of  1994  (Pub.  L.  103-432).  and  section 
4582  of  the  BBA.  We  would  make  the 
following  changes  in  42  CFR  part  408: 

We  would  add  a  new  subpart  H  to  the 
regulations  in  part  408  (Premiums  for 
Supplementary  Medical  Insurance).  The 
new  subpart  would  be  entitled 
Supplementary  Medical  Insurance 
Premium  Surcharge  Agreements. 

Within  the  subpart,  we  propose  to  add 
a  section  that  would  contain  the 
authority  for  allowing  States  and  local 
government  agencies  to  enter  into  an 
agreement  with  us  to  pay,  on  a  periodic 
basis,  a  lump  simi  for  the  total  amount 
of  the  SMI  premium  sim:harges  for  a 
group  of  eligible  Medicare  enrollees. 

Since  there  are  no  existing  regulations 
that  prescribe  or  describe  the  basic  rules 
for  making  periodic  lump  sum 
payments  of  the  SMI  premium 
surcharge  under  a  special  billing 
arrangement,  we  propose  to  add 
sections  entitled  Definitions,  Conditions 
for  participation.  Application 
procedures.  Billing  and  payment 
procedures,  and  Termination  of  SMI 
premium  surcharge  agreements.  In  the 
Definitions  section,  we  would  define 
SMI  premium  surcharge  and  SMI 
premium  surcharge  agreement.  SMI 
premiimi  surcharge  would  be  defined  as 
the  amount  that  the  standard  monthly 
SMI  premium  would  be  increased  for 
late  enrollment  and  for  reenrollment  as 
specified  in  §§408.22  through  408.25. 
SMI  premium  surcharge  agreement 
would  be  defined  as  an  agreement 
entered  into  between  a  State  or  local 
government  agency  and  us  whereby  the 
State  or  local  government  agency  would 
periodically  pay  a  lump  sum  for  the 
premium  surcharge  amounts  due  from  a 
specified  group  of  eligible  enrollees. 

The  Conditions  for  participation 
section  would  identify  individuals  who 
could  be  included  under  an  SMI 
premium  surcharge  agreement,  identify 
individuals  excluded  from  coverage 
under  an  agreement,  and  state  the  need 
to  secure  the  written  consent  of  each 
enroUee  covered  under  the  agreement. 
This  section  would  also  state  that  as  a 
condition  for  participation,  the  State  or 
local  government  agency  would  be 
required  to  establish  an  automated  data 
exchange  with  us  to  electronically 
transmit  accretion,  deletion,  and  change 
records  and  make  all  monthly  SMI 
premium  surcharge  payments  via 
electronic  funds  transfer. 

We  would  identify  eligible 
individuals  as  those  who  are  currently 


enrolled  under  Medicare  Part  B  (SMI) 
and  are  ciurently  billed  for  SMI  base 
premiums  and  surcharges  either  through 
direct  remittance  or  benefit 
withholding.  Eligible  individuab  may 
also  be  those  who  receive  a  Railroad 
Retirement  Board  or  Civil  Service 
annuity  and  are  having  the  SMI 
premium  and  surcharge  withheld. 
We  would  identify  individuals 
excluded  from  coverage  under  an  SMI 
premium  surcharge  agreement  as  those 
who  are  not  currently  enrolled  in  SMI, 
those  whose  SMI  premiums  are 
currently  being  paid  by  a  State  Welfare 
Agency  under  a  State  buy-in  agreement, 
or  those  whose  SMI  premiums  and 
surcharges  are  currently  being  paid 
under  a  group  billing  agreement. 

In  the  Application  procedures  section, 
we  would  describe  how  the  State  or 
local  government  agency  may  contact  its 
regional  office,  obtain  an  application, 
and  return  it  for  approval. 

The  Billing  and  payment  section 
would  state  that  the  State  or  local 
government  agency  must  pay  the  SMI 
premium  surcharge  for  each  eligible 
enroUee  who  is  included  in  the 
agreement  for  the  time  period  begiiming 
with  the  month  the  enrollee  is  accreted 
and  continuing  through  the  month  the 
State  or  local  govenunent  agency 
notifies  us  to  delete  the  enrollee.  the 
month  the  enrollee's  Part  B  coverage 
terminates,  or  the  month  of  the 
enrollee's  death,  whichever  comes  first. 

In  the  Termination  of  SMI  premiiun 
sincharge  agreement  section,  we  would 
say  that  a  State  or  local  government 
agency  may  voluntarily  terminate  an 
SMI  premium  surcharge  agreement  by 
notifying  us,  in  writing,  at  least  30  days 
before  the  termination  date. 

We  would  also  state  that  we  may 
terminate  an  SMI  premium  surcharge 
agreement  with  30  days  notice  if  the 
State  or  local  government  agency  fails  to 
comply  with  the  terms  of  the  agreement, 
is  delinquent  in  payment  60  days  or 
more  three  times  in  any  calendar  year, 
or  fails  to  comply  with  regulations  or 
instructions  the  Secretary  may 
prescribe. 

m.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA  1995),  we  are  required  to 
provide  60  days  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA  1995 


requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  The  minimization  of  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  seeking  comments  on  these 
issues  for  the  provisions  discussed 
below: 

Section  408.202    Conditions  for 
Participation 

Under  this  section,  a  State  or  local 
government  agency  must  secure  from 
each  enrollee  a  written  signed,  written 
authorization  statement  that  contains 
authorizations  for  us  to  send  billing 
notices  directly  to  the  State  or  local 
government  agency  and  for  the  release 
to  us  of  information  required  under  the 
SMI  premium  surcharge  agreement.  The 
burden  associated  with  this  requirement 
is  the  time  and  effort  for  the  enrollee  to 
sign  the  required  authorization 
statement.  It  is  anticipated  that  for  the 
two  States  affected  by  this  requirement, 
each  State  will  be  required  to  obtain  an 
average  of  1,175  authorizations  per 
State.  Since  this  requirement  will  be 
standardized  and  incorporated  into  the 
enrollment  process,  we  anticipate  that  it 
will  take  each  enrollee  5  minutes  to 
provide  the  necessary  authorization. 
Therefore,  the  total  burden  associated 
with  this  requirement  is  196  hours  (5 
minutes  x  1.175  enrollees  x  2  entities  = 
196  total  hours). 

This  section  also  requires  that  the 
States  maintain  the  authorization 
statement  for  each  enrollee  in  the  State 
or  local  government  agency  files  for  so 
long  as  Ae  enrollee  is  covered  by  the 
agreement.  Given  that  this  requirement 
affects  only  two  States,  it  is  not  subject 
to  the  PRA  under  5  CFR  1320.3(c). 

Lastly,  this  section  requires  a  State  or 
local  government  agency  to  certify  to  us, 
in  writing,  that  an  authorization 
statement  is  on  file  for  each  enrollee 
covered  under  the  SMI  premium 
surcharge  agreement.  Only  one 
certification  is  necessary  for  the  entire 
group  of  covered  enrollees.  Given  that 
this  this  requirement  affects  only  two 
States,  it  is  not  subject  to  the  PRA  under 
5  CFR  1320.3(c). 

Section  408.205    Application 
Procedures 

Under  this  section,  a  State  interested 
in  entering  into  an  agreement  must 
return  to  the  Regional  Office  (RO)  two 
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copies  of  the  signed  agreement,  the  third 
party  information  form,  and  a 
description  of  the  enrollees  who  will  be 
covered  by  the  agreement,  showing  that 
they  meet  the  conditions  for 
participation  described  in  §  408.202(a). 
We  estimate  that  two  States/agencies 
will  apply  for  an  agreement.  Thus,  this 
requirement  is  not  subject  to  the  PRA  in 
accordance  with  5  CFR  1320.3(c). 

Section  408.207    Billing  and  Payment 
Procedures 

Under  paragraph  (a).  Accreting  and 
deleting  enrollees,  of  this  section,  the 
State  or  local  government  agency  must 
electronically  transmit  an  input  file  to 
us  containing  accretion  and  deletion 
records  at  least  once  each  calendar 
month,  but  may  transmit  this 
information  as  often  as  once  a  day. 

We  estimate  that  two  States/agencies 
will  apply  for  an  agreement  and  be 
subject  to  this  requirement.  Thus,  this 
requirement  is  not  subject  to  the  PRA  in 
accordance  with  5  CFR  1320.3(c). 

Under  paragraph  (d)  of  this  section,  if 
a  State  or  local  government  agency 
disagrees  with  the  amount  assessed  in  a 
billing  statement  or  interest  charge,  it 
must  notify  us  as  required  imder  this 
section.  Given  that  this  activity  is 
conducted  as  part  of  an  administrative 
action,  audit,  and/or  investigation,  this 
requirement  is  exempt  from  the  PRA 
under  5  CFR  1320.4. 

Section  408.210    Termination  of  SMI 
Premium  Surcharge  Agreement 

Under  paragraph  (a)  Termination  by 
the  State  or  local  government  agency,  if 
the  State  or  local  government  agency 
voluntarily  terminates  its  agreement 
with  us.  it  must  notify  us.  in  writing,  at 
least  30  days  before  the  effective  date  of 
the  termination. 

We  estimate  that  two  States/agencies 
will  be  subject  to  the  provisions  of  this 
section.  Thus,  this  requirement  is  not 
subject  to  the  PRA  in  accordance  with 
5  CFR  1320.3(c). 

We  have  submitted  a  copy  of  this 
proposed  rule  to  0MB  for  its  review  of 
the  information  collection  requirement 
in  §408.202.  This  requirement  is  not 
effective  until  it  has  been  approved  by 
the  OMB. 

If  you  have  any  comments  on  any  of 
these  information  collection  and 
recordkeeping  requirements,  please  mail 
one  original  and  three  copies  directly  to 
the  following: 

Centers  for  Medicare  &  Medicaid 
Services.  Office  of  Information 
Services.  Standards  and  Security 
Group.  Division  of  CMS  Enterprise 
Standards.  7500  Security  Boulevard, 
-Room  N2-14-26.  Baltimore,  MD 


21244-1850,  Attn:  Julie  Brown,  CMS 
400*7-P. 
and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  Room  10235.  Washington, 
DC  20503.  Attn:  Allison  Herron  Eydt. 
CMS  Desk  Officer. 

IV.  Response  to  Comments 

Because  of  the  large  nimiber  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Statement 


A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980.  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  This  is  not  a  major  rule.  It 
would  have  no  economic  impact,  on 
either  costs  or  savings,  because  either 
the  enroUee  or  the  State  or  local 
government  agency  would  remit  the 
same  amount  to  us  whether  or  not  there 
is  an  SMI  premium  surcharge  agreement 
in  effect.  The  only  difference  is  that 
under  this  proposed  rule,  the  State  or 
local  government  agency  would  be 
allowed  to  voluntarily  elect  to  remit 
SMI  premium  surcharge  amounts  in  a 
lump  sum  payment  on  behalf  of  eligible 
Medicare  enrollees. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit  . 
status  or  by  having  revenues  of  $5 
million  or  less  annually.  Individuals 


and  States  are  not  included  in  the 
definition  of  small  entities.  Therefore, 
we  have  determined,  and  we  certify, 
that  this  proposed  regulation  would  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  entities. 
In  addition,  section  1102(b)  of  the 
Social  Security  Act  (the  Act)  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
nimiber  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital 
located  outside  of  a  Metropolitan 
Statistical  Area  with  fewer  than  50  beds. 
This  rule  would  have  no  impact  on  any 
small  rural  hospitals.  Therefore,  we 
have  determined,  and  we  certify,  that 
this  proposed  regulation  would  not  have 
a  significant  effect  on  the  operations  of 
a  substantial  number  of  small  txubI 
hospitals. 

B.  The  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  an  aimual  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million.  This  proposed  rule  would 
have  no  effect  on  the  aimual 
expenditures  of  any  State,  local,  or  tribal 
government,  or  the  private  sector. 
Participation  in  an  SMI  premium 
surcharge  agreement  is  stricUy 
voluntary  and  would  not  change  the 
total  amount  of  SMI  premium 
surcharges  paid  by  a  State  or  local 
goverrunent  agency.  Therefore,  we  have 
determined,  and  we  certify,  that  this 
proposed  regulation  would  not  result  in 
an  annual  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million. 

C.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  proposed  rule  would  impose  no 
direct  requirement  costs  on  State  and 
local  governments,  would  not  preempt 
State  law,  or  have  any  Federalism 
implications.  Participation  js  strictly 
voluntary  and  would  not  change  the 
total  amount  of  SMI  premium 
surcharges  paid  by  a  State  or  local 
government  agency. 
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In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget.  This  proposed 
rule  is  not  a  major  rule  as  defined  at  5 
use  804(2). 

List  of  Subjects  in  42  CFR  Part  408 

Medicare. 

Accordingly,  the  Centers  for  Medicare 
&  Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV,  part  408  as  follows: 

PART  408— PREMIUMS  FOR 
SUPPLEMENTAL  MEDICAL 
INSURANCE 

1.  The  authority  citation  for  part  408 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Add  a  new  subpart  H  ,  consisting 
of  §§  408.200  through  408.210,  to  part 
408  to  read  as  follows: 

Subpart  H— Supplementary  Medical 
Insurance  Premium  Surcharge  Agreements 

Sec. 

408.200  Statutory  basis. 

408.201  DeHnitions. 

408.202  Conditions  for  participation. 
408.205  Application  procedures. 
408.207  Billing  and  payment  procedures. 
408.210  Termination  of  SMI  premium 

surcharge  agreement. 

Subpart  H— Supplementary  Medical 
Insurance  Pramium  Surcharge 
Ayi  aoinanta 

§408.200    statutory  baaia. 

This  subpart  implements  provisions 
of  section  1839(e)  of  the  Social  Security 
Act  (the  Act)  as  amended  by  section 
4582  of  the  Balanced  Budget  Act  of  1997 
(BBA).  Section  1839(e)  of  the  Act,  as 
amended,  allows  State  or  local 
government  agencies  to  enter  into  an 
agreement  with  the  Secretary  to  pay,  on 
a  quarterly  or  other  periodic  basis,  a 
lump  siun  for  the  total  of  the 
Supplementary  Medical  Insurance  (SMI) 
premium  late  enrollment  surcharge 
amotmts  due  for  a  group  of  eligible 
enrollees. 

§408.201    DeAnMona. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

SMI  premium  surcharge  means  the 
amount  that  the  standard  monthly  SMI 
premium  is  increased  for  late 
enrollment  and  for  reenroUment  as 
specified  in  §§408.22  through  408.25. 

SMI  premium  surcharge  agreement 
means  a  written  arrangement  between 
the  Secretary  and  a  State  or  local 
government  agency  to  pay,  on  a 
quarterly,  monthly,  or  other  periodic 


basis,  a  liunp  sum  for  the  SMI  premium 
surcharge  amounts  due  for  a  designated 
group  of  eligible  enrollees. 

§408.202    Conditlona  for  participation. 

(a)  A  State  or  local  government  agency 
may  apply  to  CMS  to  enter  into  an  SMI 
premiimi  siucharge  agreement  if  the 
following  conditions  are  met: 

(1)  Eadi  individual  designated  for 
coverage  imder  the  agreement  must  be 
currently  enrolled  in  Medicare  Part  B  at 
the  time  the  individual  is  accreted. 

(2)  Each  enrollee  designated  for 
coverage  under  the  agreement  must  be 
paying  the  base  premium  and  surcharge 
through  direct  remittance  or  benefit 
withholding  from  social  seouity  or 
railroad  retirement  benefits  or  a  civil 
service  aimuity  at  the  time  of  accretion. 

(3)  Each  enrollee  designated  for 
coverage  under  the  agreement  must  not 
have  premiimis  currently  paid  by  a  State 
Welfare  Agency  under  a  State  buy-in 
agreement  as  described  in  §  407.40  of 
this  chapter  or  under  a  group  billing 
arrangement  as  described  in  §  408.80. 

(b)  The  State  or  local  government 
agency  must  secure  from  each  enrollee 
a  signed,  written  authorization 
statement  that  must  contain 
authorization  for  CMS  to  send  billing 
notices  directly  to  the  State  or  local 
government  agency  and  for  the  release 
to  CMS  of  information  required  under 
the  SMI  premium  surcharge  agreement. 

(c)  The  authorization  statement  for 
each  enrollee  must  be  retained  in  the 
State  or  local  government  agency  files 
for  so  long  as  the  enroUee  is  covered  by 
the  agreement.  These  authorization 
statements  need  not  be  forwarded  to 
CMS. 

(d)  The  State  or  local  government 
agency  must  certify  to  CMS,  in  writing, 
that  an  authorization  statement  is  on  file 
for  each  enrollee  covered  imder  the  SMI 
premimn  surcharge  agreement.  Only 
one  certification  is  necessary  for  the 
entire  group  of  covered  enrollees. 

(e)  A  State  or  local  goverrunent  agency 
must  establish  an  automated  data 
exchange  with  CMS  using  the  Third 
Party  Premiiun  Collection  System,  in 
order  to  electronically  transmit  an  input 
file  that  will  be  used  to  accrete  or  delete 
enrollees  from  the  billing  system. 

§408.205    Application  procedure*. 

(a)  A  State  or  local  government  agency 
must  contact  its  CMS  regional  office 
(RO)  to  request  an  information  packet, 
consisting  of  the  Premium  Surcharge 
Payment  Handbook,  the  Agreement,  and 
the  Third  Party  Agency  biformation 
Form. 

(b)  If  interested  in  entering  into  an 
agreement,  the  State  or  local 
government  agency  must  retiun  to  the 


RO  two  copies  of  the  signed  Agreement, 
two  completed  copies  of  the  Third  Party 
Information  Form,  and  two  copies  of  a 
description  of  the  enrollees  who  will  be 
covered  by  the  agreement,  showing  that 
they  meet  the  conditions  for 
participation  described  in  §  408.202(a). 

(c)  CMS  reviews  the  application 
documents,  and,  when  approved,  sends 
the  State  or  local  government  agency, 
and  the  RO,  a  signed  copy  of  the 
agreement  and  instructions  for  initiating 
the  electronic  funds  transfer  process. 

§  408.207    Billing  and  payment  procedure*. 

(a)  Accreting  and  deleting  enrollees. 
The  State  or  local  government  agency 
must  electronically  transmit  an  input 
file  to  CMS  containing  accretion  and 
deletion  records  as  follows: 

(1)  Input  files  must  be  transmitted  at 
least  once  each  calendar  month,  but 
may  be  transmitted  as  often  as  once  a 
day. 

(2)  With  the  exception  of  a  deletion 
because  of  the  death  of  an  enrollee,  CMS 
will  not  accrete  or  delete  enrollees 
retroactively. 

(3)  The  State  or  local  government 
agency  must  pay  the  SMI  premium 
surcharge  for  each  eligible  enrollee  who 
is  included  in  the  agreement  for  the 
time  period  begiiming  with  the  month 
the  enrollee  is  accreted  and  continuing 
through  the  month  the  State  or  local 
government  agency  notifies  CMS  to 
delete  the  eruollee.  the  month  the 
enroUee's  Part  B  coverage  terminates,  or 
the  month  of  the  enroUee's  death, 
whichever  comes  first. 

(b)  Payment  and  grace  period. 
Payment  must  be  made  to  CMS  as 
follows: 

(1)  Payment  to  CMS  must  be  received 
by  CMS  by  the  1st  day  of  each  month. 

(2)  There  is  a  25-day  grace  period  for 
receipt  of  paym^t. 

(3)  Payment  must  be  made  to  CMS  via 
electronic  funds  transfer. 

(c)  Late  payment  penalties.  CMS  will 
assess  interest  for  any  payment  it  does 
not  receive  by  the  1st  day  of  the  month 
as  follows: 

(1)  Interest  will  be  assessed  at  the 
Supplementary  Medical  Insurance  trust 
fund  rate  as  computed  for  new 
investments  in  accordance  with  section 
1841(c)  of  the  Social  Security  Act. 

(2)  Interest  will  be  waived  if  the  full 
payment  is  received  by  the  25th  day  of 
the  month  in  which  it  is  due. 

(3)  Interest  vtrill  be  calculated  and 
assessed  in  30-day  increments. 

(4)  Interest  will  be  assessed  on  the 
balance  of  the  amount  billed  that 
remains  unpaid  at  the  expiration  of  the 
grace  period  and  impaid  balances  from 
prior  periods. 
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(5)  Interest  will  continue  to  accrue  on 
unpaid  amounts  until  the  balance  is 
paid  in  full. 

(d)  Disagreement  over  billing  amounts 
or  interest.  If  the  State  or  local 
government  agency  disagrees  with  the 
amount  assessed  in  a  billing  statement 
or  interest  charge,  it  must  notify  CMS  as 
follows: 

(1)  The  State  or  local  government 
agency  must  provide  evidence  suitable 
to  CMS  to  substantiate  its  claim. 

(2)  The  State  or  local  government 
agency  must  continue  to  make  full 
payment  while  CMS  evaluates  the 
evidence  provided. 

(3)  Credit  for  payment  amoimts  or 
interest  that  CMS  determines  to  be  due 
to  the  State  or  local  government  agency 
will  be  reflected  as  an  adjustment  in 
subsequent  bills ,  effective  on  the  date 
the  corrected  amoimt  would  have  been 
due. 

f  408^0    Tennination  of  SMI  premium 

(a)  Termination  by  the  State  or  local 
government  agency.  The  State  or  local 
government  agency  may  voluntarily 
terminate  its  agreement  with  CMS  as 
follows: 

(1)  The  State  or  local  government 
agency  must  notify  CMS,  in  writing,  at 
least  30  days  before  the  efiiective  date  of 
the  termination. 

(2)  The  State  or  local  government 
agency  must  pay  any  impaid  premiimi 
surcharge  amounts  and  interest  due 
within  30  days  after  the  effective  date  of 
the  termination. 

(3)  Interest  will  continue  to  accrue 
until  all  amounts  due  are  paid  in  full. 

(b)  Termination  by  CMS.  CMS  may 
terminate  the  agreement  with  a  State  or 
local  government  agency  as  follows: 

(1)  If  CMS  finds  that  the  State  or  local 
government  agency  is  not  acting  in  the 
best  interest  of  the  enroUees,  or  CMS,  or 
for  any  other  reason,  the  arrangement 
may  be  terminated  at  any  time. 

(2)  If  a  State  or  Ibcal  government 
agency's  payments  are  delinquent  60 
days  or  more,  3  times  in  any  calendar 
year,  CMS  may  terminate  the  agreement 
with  30  days  advance  notice. 

(3)  If  the  State  or  local  government 
agency  fails  to  comply  with  the  terms  of 
the  agreement  and/or  procedures 
promulgated  by  CMS.  CMS  may 
terminate  the  agreement  with  30  days 
advance  notice. 

(4)  The  State  or  local  government 
agency  must  pay  all  outstanding 
premium  surcharge  and  interest 
amoimts  due  within  30  days  after  the 
effective  date  of  the  termination. 

(5)  Interest  will  continue  to  accrue 
until  all  amounts  due  are  paid  in  full. 

(6)  After  the  agreement  is  terminated, 
CMS  will  resume  collection  of  the 


premium  surcharge  from  the  enroUees 
covered  under  the  terminated 
agreement. 

(7)  If  an  agreement  is  terminated  by 
CMS,  the  State  or  local  government 
agency  must  wait  3  years  from  the 
effective  date  of  the  termination  before 
it  can  request  to  enter  into  another  SMI 
premium  surcharge  agreement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  September  21,  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6" 
Medicaid  Services. 

Dated:  October  24,  2001. 
Tommy  G.  Thompson, 
Secretary. 
(FR  Doc.  01-27120  Filed  10-25-01;  8:45  am] 

aCXlNG  CODE  4120-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2437,  MM  Doekat  No.  01-301,  RM- 
10207] 

Digital  Television  Broadcast  Servica; 
Mississippi  State,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  the 
Mississippi  Authority  for  Educational 
Television,  licensee  of  noncommercial 
station  WMAB-TV,  NTSC  channel  *2, 
Mississippi  State,  Mississippi, 
requesting  the  substitution  of  DTV  *10 
for  station  WMAB-TV's  assigned  DTV 
channel  *38.  DTV  Channel  *10  can  be 
allotted  to  Mississippi  State, 
Mississippi,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (33-21-14  N.  and 
89-09-00  W.).  As  requested,  we  propose 
to  allot  UrV  Channel  *10  to  Mississippi 
State  with  a  power  of  6.5  and  a  height 
above  average  terrain  (HAAT)  of  349 
meters. 

DATES:  Comments  must  be  filed  on  or 
before  December  14,  2001,  and  reply 
comments  on  or  before  December  31, 
2001. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  hi 
addition  to  filing  comments  with  the 
FXX,  interested  parties  should  serve  the 


petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Robert  A.  Woods,  Schwartz, 
Woods  &  Miller,  Suite  300, 1350 
Connecticut  Avenue,  NW,  Washington, 
DC  20036-1717  (Counsel  for  the 
Mississippi  Authority  for  Educational 
Television). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blimienthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjniopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
01-301,  adopted  October  18,  2001,  and 
released  October  23,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  S.W.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority.  47  U.S.C.  154,  303,  334.  and 
336. 

f  73.622    [AiMncM] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Mississippi  is  amended  by  removing 
DTV  Channel  "•38"  and  adding  DTV 
Channel  "*10"  at  Mississippi  State. 
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Federal  Communications  Commission. 

Baitiara  A.  Kreisman, 

Chief,  Video  Senices  Division,  Mass  Media 

Bureau. 

(FR  Doc.  01-26943  Filed  10-25-01;  8:45  am] 

BNJJNa  COM  671>-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[DA  01-2379,  MM  Ooclwl  No.  01-296,  RM- 
10299] 

Radio  Broadcasting  Servlcas; 
Roaacomiwon,  Ml 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  246A  at  Rosecommon, 
Michigan,  providing  the  community 
with  additional  local  FM  service.  Tlie 
coordinates  for  Channel  246A  at 
Rosecommon  are  44-30-55  and  84-38- 
21.  There  is  a  site  restriction  4.2 
kilometers  (2.6  miles)  northwest  of  the 
community.  Since  Rosecommon  is 
located  within  320  kilometers  of  the 
U.S.-Canadian  border,  concurrence  of 
the  Canadian  Government  will  be 
requested  for  the  allotment  at 
Rosecommon. 

DATES:  Comments  must  be  filed  on  or 

before  December  3,  2001,  and  reply 

comments  on  or  before  December  18, 

2001. 

ADDRESSES:  Federal  Communications 

Commission,  445  Twelfth  Street,  SW., 

Washington,  DC.  20554.  In  addition  to 

filing  comments  with  the  FCC, 

interested  parties  should  serve  the 

petitioner,  as  follows:  Charles  Crawford, 

4553  Bordeaux  Avenue,  Dallas,  Texas* 

75205. 

FOR  FURTHER  MFORMATION  CONTACTS 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
simunary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-296,  adopted  October  3,  2001  and 
released  October  12,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center,  Portals  11, 
445  Twelfth  Street,  SW,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II.  445  12th  Street. 


SW,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  sex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7»-RADK)  BROADCAST 
SERVICES 

l.The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Michigan,  is  amended 
by  adding  Channel  246A  at 
Rosecommon. 

Federal  Communications  Commission. 
Jcibn  A.  KarouMW, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  01-26986  Filed  10-25-01;  8:45  am) 
BHXSto  COM  sna-ei-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47CFRPart73 

[DA  01-2380,  MM  Dochst  No.  01-297,  RM- 
10297] 

Radio  Broadcasting  Sarvlcaa; 
ParagouM,  AR 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  257A  at  Paragould,  Arkansas, 
providing  the  community  with 
addition^  local  FM  service.  The 
coordinates  for  Channel  257A  at 


Paragoidd  are  36-06-55  and  90-26-53. 
There  is  a  site  restriction  7.9  kilometers 
(4.9  miles)  northeast  of  the  cooununity. 
DATES:  Comments  must  be  filed  on  or 
before  December  3,  2001,  and  reply 
comments  on  or  before  December  18, 
2001. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Charles  Crawford, 
4553  Bordeaux  Avenue,  Dallas,  Texas 
75205. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-297,  adopted  October  3,  2001  and 
released  October  12,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copjring  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center,  Portals  II, 
445  Twelfth  Street,  SW,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  D,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
fricsimile  202-863-2898,  or  via  e-mail 
qualexint  @  aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C  154,  303.  334  and  336 
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§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Chaimel  25  7A  at  Paragould. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  01-26987  Filed  10-25-01;  8:45  am] 

BHIMG  CODE  671 2-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  600 
P.O.  102201 B] 


Magnuson-Stevens  Act  Provisions; 
Essential  Fist)  itabitat;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  public  meeting. 

summary:  The  North  Pacific  Fishery 
Management  Coimcil  (NPFMC)  will 
hold  an  essential  fish  habitat  (EFH) 
committee  meeting  on  November  5  and 
9,  2001,  to  review  the  NMFS  draft 
summary  of  EFH  scoping  comments  and 
issues,  to  identify  significant  issues  and 
preliminary  alternatives,  and  to  review 
the  mission  of  the  EFH  Committee. 
NMFS  will  hold  a  workshop  November 
6  through  9,  2001,  to  develop  a  range  of 
alternatives  for  the  designation  of  EFH 
and  habitat  areas  of  particular  concern 
(HAPC),  and  to  determine  the  steps 
necessary  to  develop  a  range  of 
alternatives  for  the  minimization  of  the 
effects  of  fishing  on  EFH. 
DATES:  The  EFH  committee  will  meet 
from  10:30  p.m.  to  5  p.m.  on  Monday, 
November  5,  2001,  and  from  8:30  a.m. 
to  noon  on  Friday,  November  9,  2001. 
The  NMFS  EFH  workshop  will  be  held 
Tuesday,  November  6  through  Friday, 
November  9.  The  workshop  will  start  at 


10  a.m.  Tuesday  and  at  8  a.m. 
Wednesday  through  Friday. 
ADDRESSES:  The  EFH  Committee 
meetings  and  the  NMFS  workshop  will 
meet  in  Juneau,  AK,  at  the  Juneau 
Federal  Building,  709  West  9th  Street  in 
Room  445.  On  Friday,  the  EFH 
Committee  will  meet  in  Room  150. 
Questions  should  be  addressed  to 
NMFS,  Habitat  Conservation  Division, 
Attn:  Cindy  Hartmaim.  709  West  9th 
Street,  Suite  461,  P.O.  Box  21668, 
Juneau,  AK  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann,  NMFS.  (907)  586- 
7585,  e-mail: 

Cindy.Hartmann@noaa.gov,  or  David 
Witherell,  North  Pacific  Fishery 
Management  Council  (NPFMC),  (907) 
271-2809,  e-mail: 
David.  WitherelI@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NPFMC  EFH  committee  was 
formally  established  by  the  NPFMC's 
acting  executive  director  in  May  2001. 
The  committee  was  established  in 
response  to  the  need  to  prepare  a 
supplemental  environmental  impact 
statement  (SEIS)  for  the  EFH  fishery 
management  plan  amendments.  For 
further  information  about  the  SEIS,  see 
the  notice  of  intent  to  prepare  an  SEIS 
published  in  the  Proposed  Rules  section 
of  the  Federal  Register  (66  FR  30396, 
June  6,  2001). 

The  function  of  the  EFH  Committee  is 
to  serve  as  a  steering  committee  for  the 
EFH  EIS  process.  The  Committee's 
overarching  goal  is  to  facilitate  input  by 
the  industry,  conservation  community, 
NPFMC.  and  general  public  to  the  EFH 
EIS  process.  This  will  be  the  fourth 
meeting  of  the  EFH  Committee.  Prior 
meetings  were  held  May  30,  August  13 
&  14.  and  October  4,  2001. 

Agenda  items  for  the  EFH  Committee 
meeting  include: 

1.  Discussion  of  NEPA  requirements 
and  objectives; 

2.  Discussion  of  Draft  Piupose  and 
Need  statement; 


3.  Discussion  of  issues  including  issue 
statements,  issue  categories  and  key  or 
significant  issues; 

4.  Discussion  of  alternatives  for  EFH 
and  HAPC; 

5.  Selection  of  EFH  and  HAPC 
Alternatives  to  recommend  to  the 
NPFMC:  and 

6.  EFH  Committee  tasks,  timetable 
and  next  meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  those  issues 
may  not  be  the  subject  of  formal  action 
during  the  meeting.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notification. 

Agenda  items  for  the  NMFS  EFH 
workshop  include  the  above  listed  tasks. 
Participants  at  the  workshop  will  also 
discuss  data  sources  and  availability, 
discuss  criteria  for  selecting  an  EFH  and 
HAPC  alternative,  screen  EFH  and 
HAPC  concepts,  evaluate  potential  EFH 
and  HAPC  alternatives,  and  map  and 
describe  EFH  by  life  history  stage  for 
managed  species.  There  will  be  an 
evaluation  of  the  workshop  and  a 
discussion  of  the  steps  necessary  to 
determine  effects  of  fishing  on  EFH  and 
measures  to  minimize  effects  of  fishing 
to  the  extent  practicable.  Tasks  will  be 
discussed  and  possibly  assigned  and  the 
next  workshop  date  set. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Cindy  Hartmann,  (907)  586-7235,  at 
least  5  working  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  23,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sendee. 
[FR  Doc.  01-27040  Filed  10-25-01;  8:45  am] 

BILUNG  CODE  3$10-22-S 
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COMIMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 


Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  26,  2001. 

ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled.Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  7.  2001.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(66  FR  46770)  of  proposed  addition  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  the 
qualified  nonprofit  agency  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  followong  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
service  to  the  Govenunent. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
added  to  the  Procurement  List: 

Service 

Grounds  Maintenance 

Naval  Air  Warfare  Center  Weapons  Division, 
Buildings  456  (N97)  and  1438  (Main  Post 
Area),  White  Sands  Missile  Range,  New 
Mexico 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  01-27038  Filed  10-25-01;  8:45  am) 

BIUJNG  CODE  S3S»-01-P 


COMiyifTTEE  FOR  PURCHASE  FROIM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  26,  2001. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opporiimity  to  submit  comments  on 
the  possibln  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  and  service 
will  be  required  to  procure  the 
commodities  and  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  are  proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodities 

Shelf  Assembly,  Top,  3920-00-000-8908 
NPA:  RauchRehabilitation  & 

Developmental  Services,  Inc..  New 

Albany,  Indiana 
GOVERNMENT  AGENCY:  U.S.  Postal 

Service,  Topeka,  Kansas 
Ballistic  Protection  Carrier,  8470-00-NSH- 

0001 
NPA:  Chautauqua  County  Chapter, 

NYSARC.  Jamestown,  New  York 
GOVERNMENT  AGENCY:  U.S.  Army 

Acquisition  Center.  Natick. 

Massachusetts 
Insert.  Flotation,  Hardcell.  847O-O0-NSH- 

0002 
NPA:  Chautauqua  County  Chapter, 

NYSARC,  Jamestown,  New  York 
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GOVERhfMENT  AGENCY:  U.S.  Army 

Acquisition  Center,  Natick, 

Massachusetts 
Pocket.  Helicopter  Aviation  Breathing 

Device.  8470-00-NSH-0003 
NPA:  Chautauqua  County  Chapter, 

NYSARC,  Jamestown,  New  York 
GOVERNMENT  AGENCY:  U.S.  Anny 

Acquisition  Center,  Natick. 

Massachusetts 

Services 

File  Maintenance,  VA  Medical  Center, 
Northport,  New  York 
NPA:  The  Corporate  Source,  Inc.,  New 
York.  New  York 
GOVERNMENT  AGENCY:  VA  Medical 
Center 
Office  Supply  Store,  Federal  Building,  700 

W.  Capitol,  Little  Rock,  Arkansas 
NPA:  The  Arkansas  Lighthouse  for  the 
Blind,  Little  Rock,  Arkansas 
GOVERNMENT  AGENCY:  GSA.  Public 
Building  Services 
Operation  of  Support  Services,  National 
Advocacy  Center,  1620  Pendleton  Street, 
Columbia,  South  Carolina 
NPA:  CCAR  Services,  Inc.,  Green  Cove 
Springs,  Florida 
GOVERNMENT  AGENCY:  National 
Advocacy  Center 

Sheryl  D.  Kennedy,  | 

Director.  Infonnation  Management. 

(FR  Doc.  01-27039  Filed  10-25-01;  8:45  am] 

BUJNG  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census         | 
[Docket  NumtMf  011012250-1250-01] 

I 

Service  Annual  Survey        ! 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Notice  of  determination. 

SUMMARY:  In  accordance  with  title  13, 
United  States  Code  (U.S.C),  sections 
182,  224,  and  225,  the  Bureau  of  the 
Census  (Census  Bureau)  has  determined 
that  limited  financial  data  (revenue, 
expenses,  and  the  like)  for  selected 
service  industries  are  needed  to  provide 
a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies,  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  To  obtain  the 
desired  data,  the  Census  Bureau 
announces  the  administration  of  the 
Service  Annual  Survey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  A.  Bramblett.  Chief.  Current 
Services  Branch,  Service  Sector 
Statistics  Division,  on  (301)  457-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  conducts  siuveys 
necessary  to  furnish  ciirrent  data  on 
subjects  covered  by  the  major  censuses 


authorized  by  title  13.  U.S.C.  The 
Service  Annual  Survey  provides 
continuing  and  timely  national 
statistical  data  each  year.  Data  collected 
in  this  stuvey  are  within  the  general 
scope,  type,  and  character  of  those 
inquiries  covered  in  the  economic 
census.  These  data  are  not  publicly 
available  from  nongovernment  or  other 
governmental  sources. 

The  Census  Biu'eau  needs  reports  only 
from  a  limited  sample  of  service  sector 
firms  in  the  United  States.  Selected 
service  industries  include  professional, 
scientific,  and  technical  services; 
administrative  and  support  services; 
healthcare  and  social  assistance; 
telecommunications,  publishing, 
broadcasting  and  other  information 
service  industries;  trucking,  courier, 
messenger,  and  warehousing;  financial 
services;  and  arts,  entertainment,  and 
recreation.  The  probability  of  a  firm's 
selection  is  based  on  its  revenue  size 
(estimated  from  payroll).  We  are  mailing 
report  forms  to  the  firms  covered  by  this 
stirvey  and  require  their  submission 
within  thirty  days  after  receipt. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  nimiber.  In 
accordance  with  the  PRA.  44  U.S.C, 
Chapter  35,  the  OMB  approved  the 
Service  Annual  Survey  under  OMB 
Control  Nimiber  0607-0422.  Copies  of 
the  proposed  forms  are  available  upon 
written  request  to  the  Director,  U.S. 
Census  Bureau,  Washington,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  aimual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  October  19,  2001. 
William  G.  Barron,  |r.. 

Acting  Director.  Bureau  of  the  Census. 

(FR  Doc.  01-26944  Filed  10-25-01;  8:45  am] 

BNJJNG  CODE  3S10-07-P  - 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Certified  Trade  Fair  Program: 
Application 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506  (c)  (2)  (A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  26, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Department  of  Commerce,  Room 
6086, 14th  &  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Don  Huber,  U.S.  &  Foreign 
Commercial  Service,  Export  Promotion 
Services,  Room  2212, 14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  Phone  number:  (202)  482- 
2525,  and  fax  number:  (202)  482-0115. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Trade  Fair  Certification  (TFC) 
program  is  a  service  of  the  U.S. 
Department  of  Commerce  (DOC)  that 
provides  DOC  endorsement  and  support 
for  high  quality  international  trade  fairs 
that  are  organized  by  private-sector 
firms.  The  TFC  program  seeks  to 
broaden  the  base  of  U.S.  firms, 
particularly  new-to-'market  companies 
by  introducing  them  to  key  international 
trade  fairs  where  they  can  achieve  their 
export  objectives.  Those  objectives 
include  one  or  more  of  the  following: 
direct  sales;  identification  of  local 
agents  or  distributors;  market  research 
and  exposure;  and  joint  ventiire  and 
licensing  opportunities  for  their 
products  and  services.  The  objective  of 
the  application  is  to  make  a 
determination  that  the  trade  fair 
organizer  is  qualified  to  organize  and 
manage  U.S.  exhibitions  at  a  foreign 
trade  show,  and  to  ensure  that  the  show 
is  a  viable  marketing  opportimity  for 
U.S.  companies. 

n.  Method  of  Collection 

Form  rrA-4100P  is  sent  by  request  to 
organizers  of  international  trade  fairs. 

ni-Data 

OMB  Number:  0625-0130. 

Form  Number  ITA-IIOOP. 

Type  of  Review:  Regular. 

Affected  Public:  Companies  applying 
to  participate  in  Commerce  Department 
Certified  Trade  Fair  program  events. 
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Estimated  Number  of  Respondents: 
90. 

Estimated  Time  Per  Response:  10 
hours. 

Estimated  Total  Armual  Burden 
Hours:  900  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $40,500.00  ($31,500.00  for 
respondents  and  $9,000.00  for  the 
Federal  Government). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  infonnation  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  vnll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  22,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  01-27004  Filed  10-25-01;  8:45  am] 

BHJJNG  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Certified  Trade  Mission  Program: 
Application 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  26, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer.  (202)  482- 


3129,  Department  of  Commerce,  Room 
6086, 14th  &  Constitution  Avenue,  NW.. 
Washington,  DC  20230  (or  via  the 
Internet  at  MClayton®doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Nancy  Hesser,  U.S.  & 
Foreign  Commercial  Service,  Export 
Promotion  Services,  Room  2810, 14th  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  Phone  number:  (202)  482- 
4663,  and  fax  number:  (202)  482-2718. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Certified  Trade  Missions  are  overseas 
events  that  are  planned,  organized  and 
led  by  both  Federal  and  non-Federal 
government  export  promotion  agencies 
such  as  industry  trade  associations, 
agencies  of  State  and  local  governments, 
Congressional  representatives,  chambers 
of  commerce,  regional  groups  and  other 
export-oriented  groups.  Certified  Trade 
Mission  Program  Application  form  is 
the  vehicle  by  which  individual  mission 
organizers  apply,  and  if  accepted  agree, 
to  participate  in  the  Department  of 
Commerce  (DOC)  trade  promotion 
events  program,  recrujt  U.S.  companies, 
identify  the  products  or  services  they 
intend  to  sell  or  promote,  and  report  on 
results.  The  collection  of  infonnation  is 
required  for  DOC  to  properly  assess  the 
credentials  of  the  missions  and 
applicants. 

n.  Method  of  Collection 

Form  IT  A  4127P  is  sent  by  request  to 
U.S.  export  oriented  organizations 
seeking  DOC  certification  of  their  trade 
mission  .  Appficant  firms  complete  the 
form  and  return  it  to  the  Department  of 
Commerce. 

m.  Data 

OMB  Number:  0625-0215. 

Form  Number:  ITA-4127P. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Mission  organizers 
applying  to  participate  in  trade  missions 
facilitated  but  not  led  by  Department  of 
Commerce  officials. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  60  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $5,100.00  ($2,100.00  for  respondents 
and  $3,000.00  for  the  federal 
government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  22.  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  01-27005  Filed  10-25-01;  8:45  am] 
■aXWG  COW  »1»-F»-P 


DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation 
In  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidimiping  and  countervailing  duty 
administrative  reviews  and  requests  for 
revocation  in  part. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  coimtervailing 
duty  orders  and  findings  with 
September  anniversary  dates.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  those 
administrative  reviews.  The  Department 
also  received  requests  to  revoke  one 
antidumping  duty  order  in  part. 

EFFECTIVE  DATE:  October  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 
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Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2000),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  Bndings 
with  September  anniversary  dates.  The 
Department  also  received  timely 


requests  to  revoke  in  part  the 
antidumping  duty  order  on  Large 
Newspaper  Printing  Presses  and 
Components  Thereof  from  Germany  . 

Initiation  of  Reviews 

In  accordance  with  sections  19  CFR 
351.221(c)(l)(i).  we  are  initiating 


administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  Hndings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  September  30,  2002. 


Antidumping  Duty  Proceedings 

Germany: 

Large  Newspaper  Printing  Presses  and  Components  Thereof,  Whether  Assemt)led  or  Unassembled.  A-428-821 

Koenig  &  Bauer  Albert, AG 

MAN  Roland  Dmckmaschinen  AG 
Japan: 

Large  Newspaper  Printing  Pressess  and  Components  Thereof,  Whether  Assembled  or  Unassembled,  A-588-837  

Mitsubishi  Heavy  Industries,  Ltd. 

Tokyo  Kikai  Seisakusho,  Ltd. 
Mexico: 

Certain  Cut-to-Length  Cartxjn  Steel  Plate, '  A-201-809 

Altos  Homos  de  Me.xico,  S.A.  de  C  V. 
Sweden: 

Stainless  Steel  Wire  Rod,  A-401-806 

Fagersta  Stainless  AB         j 
Taiwan: 

Stainless  Steel  Wire  Rod.  A-583-828 

Walsin  Lihwa  Corporation 
The  People's  Republic  of  China: 

Freshwater  Crawfish  Tail  Meat,^  A-570-848 

China  Everbnght. 

China  Kingdom  Import  &  Export  Co.,  Ltd..  aka  China  Kingdoma  Import  &  Export  Co.,  Ltd.,  aka  Zhongda  Import  &  Ex- 
port Co..  Ltd. 
Coastal  (Jiang  Su)  Foods  Co..  Ltd. 
Fujian-Pelagic  Fistiery  Group  Co. 
Hefei  Zhongbao  Aquatic  Co.,  Ltd. 

Huaiyin  Foreign  Trade  Corporation  (5),  aka  Jiangsu  Hilong  International  Trading 
Huaiyin  Foreign  Trade  Corporation  (30) 
Jiangsu  Cereals.  Oils,  &  Foodstuffs  Import  &  Export  Corp. 
Nantong  Delu  Aquatic  Food  Co  .  Ltd 
^  Nantong  Shengfa  Frozen  Food  Co.,  Ltd. 
Ningbo  Nanlian  Frozen  Foods  Co.,  Ltd. 
North  Supreme  Seafood  (Zhejiang)  Co.,  Ltd. 
Qingdao  Rirong  Foodstuff  Co..  Ltd.,  aka  Qingdao  Rirong  Foodstuffs. 
Qingdao  Zhengri  Seafood  Co.,  Ltd  ,  aka  Qingdao  Zhengn  Seafoods. 
Rizhao  Riyuan  Manne  and  Food  Products  Co.,  Ltd. 
Shanghai  Toaen  Intemational  Trading  Co  .  Ltd. 
Shantou  SEZ  Yangfeng  Marine  Products  Co 
Shouzhou  Huaxiang  Foodstuffs  Co  ,  Ltd. 
Suqian  Foreign  Trade  Corp  ,  aka  Suqian  Foreign  Trading 
Taizhou  Tianhe  Aquatic  Products  Co..  Ltd. 
Weishan  Fukang  Foodstuffs  Co.,  Ltd. 
Yancheng  Badong  Biochemk:al  Products  Co.,  Ltd 

Yancheng  Foreign  Trade  Corp..  aka  Yancheng  Foreign  Trading,  aka  Yang  Chen  Foreign  Trading. 
Yancheng  Haiteng  Aquatic  Products  &  Foods  Co.,  Ltd. 
Yancheng  Yaou  Seafoods 
Yangzhou  Lxikebest  Foods  Co  ,  Ltd. 
Yixing  Ban  Chang  Foods  Co. 


Period  to  be  re- 
viewed 


9/1/00-8/31/01 

9/1/00-8/31/01 

8/1/0O— 7/31/01 
9/1/00-8/31/01 
9/1/00—8/31/01 
9/1/00—8/31/01 


Italy: 


Countervailing  Duty  Proceedings 


Stainless  Steel  Wire  Rod.  C-^75-e21 
Acciaierie  Valt)runa  S.p.A 

None.  ' 


1/1/00—12/31/00 


Suspension  Agreements 


'  Case  inadvertently  omitted  from  previous  initiation  notice. 

JIf  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  freshwater  crawfish  tail  meat  from  the  Peo- 

^f  K  .u^"    *^  °L  ^"'"^  *^°  "^^^^  "°'  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of 
which  the  named  exporters  are  a  part  »         w  «     y  vn 
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During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19  USC 
1675(a))  and  19  CFR  351.22l(c)(l)(i). 

Dated:  October  23,  2001. 
Holly  A.  Kuga, 

Senior  Office  Director.  Gmup  11,  Office  4. 
AD/CVD  Enforcement. 

(PR  Doc.  01-27058  Filed  10-25-01;  8:45  am) 
BILUNG  CODE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 


[A-821-816] 

Notice  of  Initiation  of  Inquiry  into  the 
Status  of  the  Russian  Federation  as  a 
Non-Marlcst  Economy  Country  Under 
the  Antidumping  and  Countervailing 
Duty  Laws 

agency:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTKW:  Notice  of  initiation  and  request 
for  comments. 

EFFECTIVE  DATE:  October  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Hsu,  Office  of  Policy,  Import 
Administration,  Intemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4491. 
SUMMARY:  The  Department  of  Commerce 
is  initiating  an  inquiry  into  the  status  of 
the  Russian  Federation  as  a  non-market 
economy  country  under  the 


antidumping  and  countervailing  duty 
laws. 

The  Applicable  Statute 

Unless  othenvise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Umguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department's")  regulations/are  to  19 
CFR  part  351  (2001). 

Background 

On  July  26,  2001,  the  Department  of 
Conunerce  ("the  Department")  received 
a  letter  from  Novolipetsk  Iron  &  Steel 
Corporation  ("NLMK")  requesting  a 
review  of  the  status  of  Russia  as  a  non- 
market  economy  ("NME")  country  in 
the  proceeding  on  hot-rolled  flat-rolled 
carbon-quality  steel  products  from  the 
Russian  Federation  (A-821-813)  ("Hot- 
Rolled  Steel  frt)m  Russia").  On  August 
3,  2001,  the  Government  of  the  Russian 
Federation  formally  submitted  NLMK's 
request  on  the  record  of  the  hot-rolled 
steel  proceeding.  On  September  7,  2001, 
JSC  Severstal  submitted,  also  in  the  Hot- 
Rolled  Steel  from  Russia  proceeding,  a 
formal  request  that  the  Department 
revoke  the  Russian  Federation's  status 
as  a  NME  country.  In  response  to  these 
requests,  the  Department  is  initiating  an 
inquiry  into  the  Russian  Federation's 
status  as  an  NME  in  a  separate 
proceeding  pursuant  to  section 
771(18)(C)(ii)oftheAct. 

The  Department  has  treated  Russia  as 
a  nonmarket  economy  (NME)  country  in 
all  past  antidimiping  duty  investigations 
and  administrative  reviews.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  Russian  Federation, 
64  FR  38626  (July  19,  1999);  Titanium 
Sponge  from  the  Russian  Federation: 
Final  Results  of  Antidumping 
Administrative  Review,  64  FR  1599  (Jan. 
11,1 999);  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  the  Russian  Federation.  62  FR 
61787  (Nov.  19, 19971;  Notice  of  Final 
Determination  of  Sale  at  Less  Than  Fair 
Value:  Pure  h4agnesium  and  Alloy 
Magnesium  from  the  Russian 
Federation,  60  FR  16440  (Mar.  30, 
1995).  A  designation  as  a  NME  remains 
in  effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)(i)  of 
the  Act. 


Opportunity  for  Public  Comment 

As  part  of  this  inquiry  to  determine 
whether  to  revoke  Russia's  NME  status, 
the  Department  is  interested  in 
receiving  public  comment  with  respect 
to  Russi:i  on  the  factors  listed  in  section 
771(18)(B)  of  the  Act,  which  the 
Department  must  take  into  account  in 
making  a  market/non-market  economy 
determination: 

(i)  The  extent  to  which  the  currency 
of  the  foreign  country  is  convertible  into 
the  currency  of  other  countries; 

(ii)  the  extent  to  which  wage  rates  in 
the  foreign  country  are  determined  by 
free  bargaining  between  labor  and 
management; 

(iii)  the  extent  to  which  joint  ventures 
or  other  investments  by  firms  of  other 
foreign  countries  are  permitted  in  the 
foreign  country; 

(iv)  the  extent  of  government 
ownership  or  control  of  the  means  of 
production; 

(v)  the  extent  of  government  control 
over  allocation  of  resources  and  over 
price  and  output  decisions  of 
enterprises;  and 

(vi)  such  other  factors  as  the 
administering  authority  considers 
appropriate. 

Comments — Deadline,  Format,  and 
Number  of  Copies 

The  deadline  for  submission  of 
comments  will  be  45  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  All  comments  should 
be  filed  at  the  Department  of  Commerce 
Central  Records  Unit  located  at  the 
address  listed  below.  Rebuttal 
comments  may  be  submitted  up  to  45 
days  after  the  date  initial  comments  are 
due. 

Each  person  submitting  comments 
should  include  his  or  her  name  and 
address,  and  give  reasons  for  any 
recommendation.  To  facilitate  their 
consideration  by  the  Department, 
comments  should  be  submitted  in  the. 
following  format:  (1)  Begin  each 
conmient  on  a  separate  page;  (2) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment  and  include 
any  supporting  documentation  in 
exhibits  or  appendices;  (3)  provide  a 
brief  simunary  of  the  comment  (a 
maximum  of  3  sentences)  and  label  this 
section  "summary  of  comment;"  (4) 
provide  an  index  or  table  of  contents; 
and  (5)  include  the  case  number  A-821- 
816  in  the  top  right  hand  comer  of  the 
submission. 

To  simplify  the  processing  and 
distribution  of  comments,  the 
Department  encourages  the  submission 
of  documents  in  electronic  form 
accompanied  by  an  original  and  5 
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copies  in  paper  fonn.  We  request  that 
documents  filed  in  electronic  form  be 
on  DOS  formatted  3.5'  diskettes  and 
prepared  in  either  WordPerfect  9  format 
or  a  fonnat  that  the  Word  Perfect 
program  can  convert  and  import  into 
Word  Perfect  9.  Please  submit 
comments  in  separate  files  on  the 
diskette. 

Comments  received  on  diskette  will 
be  made  available  to  the  public  on  the 
Internet  at  Import  Administration's 
website,  http://ia.ita.doc/gov.  Paper 
copies  will  be  available  for  reading  and 
photocopying  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington,  DC 
2G230.  Any  questions  concerning  file 
formatting,  dociiment  conversion, 
access  on  the  Internet,  or  other  file 
requirements  should  be  addressed  to 
Andrew  Lee  Beller,  Import 
Administration  Webmaster,  (202)  482- 
0866. 


Hearing 

After  reviewing  all  comments  and 
rebuttal  comments,  the  Department  will 
determine  if  a  public  hearing  is 
warranted,  and,  if  so,  will  announce  a 
place  and  time  for  that  hearing. 

This  determination  is  issued  and 
published  in  accordance  with  section 
771(18){c){ii). 

Dated:  October  19,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-27056  Filed  10-25-^)1;  8:45  am) 

BHIMG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-870]  I 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Certain  Circular  Welded  Cart)on- 
Quality  Steel  Pipe  From  the  People's 
Republic  of  China 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce,     j 
ACTION:  Notice  of  postponement  of 
preliminary  determination  of 
antidumping  duty  investigation. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  preliminary 
determination  of  the  investigation  of 
certain  circular  welded  carbon-quality 
steel  pipe  fi-om  the  People's  Republic  of 
China  ("China"). 
EFFECTIVE  DATES:  October  26,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Boiling,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3434. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2000). 

Postponement  of  Determination  Results 

The  Department  has  determined  that 
this  case  is  extraordinarily  complicated 
and  additional  time  beyond  the  current 
October  31,  2001,  deadline  is  necessary 
to  make  the  preliminary  determination. 
See  Decision  Memorandum  from  foseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
Enforcement  Group  III  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration.  October  17,  2001.  The 
Department  is  postponing  the 
preliminary  determination  until  190 
days  after  initiation  in  accordance  with 
section  733(c)(1)(B)  of  the  Act. 

The  deadline  for  the  final 
determination  will  continue  to  be  75 
days  after  the  date  of  the  preliminary 
determination. 

Dated:  October  18.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  01-26938  Filed  10-25-01;  8:45  am) 
BM-UflG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-616,  A-602-804,  A-423-81 1 ,  A-351- 
834,  A-427-822,  A-428-«34,  A-533-826,  A- 
588-859,  A-580-848,  A-421-810,  A-614- 
803,  A-57a-872,  A-821-815,  A-791-814,  A- 
469-812,  A-401-807,  A-58S-839,  A-54^ 
819,  A-489-810,  A-307-822] 

Notice  Of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Cold- 
Rolled  Cartjon  Steel  Flat  Products 
From  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turlwy,  and  Venezuela 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Initiation  of  antidumping  duty 
investigations. 

EFFECTIVE  DATE:  October  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wojcik-Betancourt  (Argentina, 
Brazil,  South  Africa,  Spain)  at  (202) 
482-0629;  Paige  Rivas  (Australia,  hidia, 
Korea,  New  Zealand)  at  (202)  482-0651; 
Brian  Ledgerwood  (the  Netherlands, 
Sweden)  at  (202)  482-3836;  Fred  Baker 
(France,  Germany,  the  People's  Republic 
of  China,  the  Russian  Federation)  at 
(202)  482-2924;  Michael  StoUo  (Japan. 
Thailand,  Turkey,  Venezuela)  at  (202) 
482-5255;  and  Victoria  Schepker 
-  (Belgium,  Taiwan)  at  (202)  482-1756; 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  references  to  the  provisions  codified 
at  19  CFR  Part  351  (2001). 

The  Petitions 

On  September  28,  2001,  the 
Department  of  Commerce  (the 
Department)  received  petitions  filed  in 
proper  form  by  the  following  parties: 
Bethlehem  Steel  Corporation,  LTV  Steel 
Company,  Inc.,  National  Steel 
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Corporation,'  Nucor  Corporation,  Steel 
Dynamics,  Inc.,  United  States  Steel 
LLC.,  WCI  Steel,  Inc.,  and  Weirton  Steel 
Corporation  ^  (collectively,  the 
petitioners).  Tlie  Department  received 
information  supplementing  the  petitions 
on  October  12,  2001  and  on  October  18, 
2001,  petitioners  submitted  additional 
information  concerning  industry 
support. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  certain  cold-rolled  carbon 
steel  flat  products  (cold-rolled  steel) 
from  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa, 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring,  or  are 
threatening  to  materially  injure,  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
sections  77l(9)(C)  of  the  Act  and  have 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  that  they  are 
requesting  the  Department  to  initiate. 
(See  the  Determination  of  Industry 
Support  for  the  Petitions  section  below.) 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  cold- 
rolled  (cold-reduced)  flat-rolled  carbon- 
quality  steel  products,  neither  clad, 
plated,  nor  coated  with  metal,  but 
whether  or  not  annealed,  painted, 
varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  both  in 
coils,  0.5  inch  wide  or  wider,  (whether 
or  not  in  successively  superimposed 
layers  and/or  otherwise  coiled,  such  as 
spirally  oscillated  coils),  and  also  in 
straight  lengths,  which,  if  less  than  4.75 
nriTTi  in  thickiess,  having  a  width  that  is 
0.5  inch  or  greater  and  Uiat  measures  at 


least  10  times  the  thickness;  or,  if  of  a 
thickness  of  4.75  mm  or  more,  having  a 
width  exceeding  150  mm  and  measuring 
at  least  twice  the  thickness.  The 
products  described  above  may  be 
rectangular,  square,  circular  or  other 
shape  and  include  products  of  either 
rectangular  or  non-rectangular  cross- 
section. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-allojring 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadiimi, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated:  1.80 
percent  of  manganese,  or  2.25  percent  of 
silicon,  or  1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or  1.25 
percent  of  chromium,  or  0.30  percent  of 
cobalt,  or  0.40  percent  of  lead,  or  1.25 
percent  of  nickel,  or  0.30  percent  of 
timgsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobium  (also  called  columbium),  or 
0.15  percent  of  vanadium,  or  0.15 
percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  uinless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 

Chemical  Composition 


specifically  excluded  fi^m  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called 
AISI  grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS; 

•  Tool  steels,  as  defined  in  the 
HTSUS; 

•  Silico-manganese  steel,  as  defined 
in  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS.  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
exceeding  2.25  percent; 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  c^tting  or  stamping 
and  which  have  assiuned  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
less  than  2.25  percent,  and  (a)  fully- 
processed,  with  a  core  loss  of  less  than 
0.14  Watts/pound  per  mil  (0.001  inch), 
or  (b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(0.001  inch); 

•  Certain  shadow  mask  steel,  which 
is  aluminum  killed  cold-rolled  steel  coil 
that  is  open  coil  annealed,  has  an  ultra- 
flat,  isotropic  surface,  and  which  meets 
the  following  characteristics: 
Thickness:  0.001  to  0.010  inch 
Width:  15  to  32  inches 

Chemical  Composition 


Element  . 
Weight% 


C 
<0.002% 


•  Certain  flapper  valve  steel,  which  is 
hardened  and  tempered,  surface 
polished,  and  which  meets  the 
following  characteristics: 
Thickness:  ^1.0  mm 
Width:  ^152.4  mm 


Element         

C 

Si 
0.15-0.35 

Mn 
0.30-0.50 

P 

S 

Weight  % 

0.9O-1.05 

^.03 

S0.006 

Mechanical  Properties 

Mechanical  Properties— Continue 

d 

Physical  Properties 

Tensiie  Strength  1  ^162  Kgt/mm2. 

Hardness  

^(75  Vickers  hard- 
ness number. 

Flatness  

<0.2%  of  nominal 
strip  widtti. 

inn  i<  nnt  ■  nAtitinner  in 

2u;o:w/^ 

t  CtoAl  Pnmnrat 

<  National  Steel  Corporation  is  not  a  petitioner  in 
the  Japan  i 


the  Netherlands  case. 
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Microstructure:  Completely  free  from 
decarbuhzation.  Carbides  are  spheroidal 
and  Rne  within  1%  to  4%  (area 
percentage)  and  are  imdissolved  in  the 
uniform  tempered  martensite. 

Non-metallic  Inclusion 


Compressive  Stress:  10  to  40  KGF/    •  Certain  ultra  thin  gauge  steel  strip. 


MM  2 
Surface  Roughness 


Element  .. 
Weight  % 


Hardness 


Total  Ekxigation 
Tensile  Strength 


Surface  Finish 

Camtjer  (in  2.0  m) 
Ratness  (in  2.0  m) 
Edge  Burr 


Coil  Set  (in  10  m) 


Sulfide  Inclusion  

^.04 

Oxide  Irrclusion 

^05%* 

Thickness 
(mm) 

Roughness 
(nm) 

t<0.209  

Rz^.5 

0.209<t<0.310  

Rz^.6 

0.310<t<0.310  

Rz<0.7 

0.440<t^.560  

Rz<0  8 

0.560<t  

R2<1  0 

Chemical  Composition 


c 

<0.07 


Mn 
0.2-0.5 


p 

<0.05 


Mechanical  Properties 


Physical  Properties 


which  meets'  the  following 
characteristics: 

Thickness:  <0.100  mm  ±7% 

Width  100  to  600  mm 


•  Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inch  ±.0015  inch 
Width:  33  to  45.5  inches 


S 
<0.05 


Al 
S0.07 


Fe 
Balance 


Full  Hard  (Hv  180  min- 
imum) 
<3% 
600to850N/mm2 


SO.3  micron 

<3.0  mm. 

^.5  mm. 

<0.01  mm  greater  than 

thickness 
<75.0  mm. 


Chemical  Composition 

Element J 

c 

Mn 

p 

S 

Si 
0.65 

Al 

Min.  Weight  % 

7            

Max.  Weight  % 

0.004 

0.4 

0.09 

0.009 

0.4 

Mechanical  Properties 


Hardness 


Physical  Properties 


Finish  Smooth 

Gamnna  Crown  (in  5  inches) 

Flatness  

Coatir)g  

Camber  (in  any  10  feet)  

Coil  Size  I.D 


B  60-75  (AIM  65) 


(30-60  mk:roinches). 

0.0005  inch,  start  measuring  one-quarter  inch  from  slit  edge. 

20  l-UNIT  max 

C3A-.08A  max.  (A2  coating  acceptable). 

1/16  inch. 

20  Indies. 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Pemieability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typnal.  1500  minimum. 


•  Certain  aperture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0.025  to  0.245  mm 
Width:  381-1000  mm 
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Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.01 


N 
0.004  to  0.007 


Al 
<0.007 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  (Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


c 

Mn 

P 

S 

Si 

Al 

As 

Cu 

B 

N 

0.02 

0.20 

0.03 

0.003 

0.06 

0.40 

0.02 

0.023 

(Aiming 

0.018 

Max.) 

0.03 

O.oe 

(Aiming 
0.05) 

0.02 

0.08 

0.008 
(Aiming 
0.005) 

Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inch) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


/ 

Roughness,  RA  microinches 
(micrometers) 

Aim 

Min. 

Max. 

Extra  Bright 

5(0.1) 

0(0) 

7  (0.2) 

•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per 
Cable  System  International  ("CSI")  Specification  96012,  with  the  following  characteristics: 

Chemical  Composition 


Element 

Max  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
005 


Physical  and  Mechanical  Properties 


Base  Weight  

Theoretical  Thkdoiess 

Wklth 

Tensile  Strength  

Elongation 


55  pounds. 

0.0061  inch  (W- 10  percent  of  theoretnal  thk:kness). 

31  inches. 

45,000-55.000  psi. 

minimum  of  1 5  percent  in  2  inches. 


•  Concast  cold-rolled  drawing  quality 
sheet  steel,  ASTM  a-620-97.  Type  B,  or 
single  reduced  black  plate,  ASTM  A- 
625-92,  Type  D,  T-1,  ASTM  A-625-76 
and  ASTM  A-36fr-96,  T1-T2-T3 
Commercial  bright/luster  7a  both  sides, 
RMS  12  maximum.  Thickness  range  of 
0.0088  to  0.038  inches,  width  of  23.0 
inches  to  36.875  inches. 

•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-98 


specifications,  53  pound  base  weight 
(0.0058  inch  thick)  with  a  Temper 
classification  of  T-2  (49-57  hardness 
using  the  Rockwell  30  T  scale). 

•  (Dertain  single  reduced  black  plate, 
meeting  ASTM  A-625-76 
specifications,  55  pound  base  weight, 
MR  type  matte  finish,  TH  basic 
tolerance  as  per  A263  trimmed. 

•  Certain  single  reduced  black  plate, 
meeting  ASTM  A-625-98 


specifications,  65  pound  base  weight 
(0.0072  inch  thick)  with  a  Temper 
classification  of  T-3  (53-61  hardness 
using  the  Rockwell  30  T  scale). 

•  Certain  cold-rolled  black  plate  bare 
steel  strip,  meeting  ASTM  A-625 
specifications,  which  meet  the  following 
characteristics: 


Chemical  Composition 

Element „ 

c 

0.13 

Mn 
0.60 

P 
0.02 

s 

Max.  Weight  %  „ 

005 

Physical  and  Mechanical  Properties 

ThKkness  . 
Hardness  . 
Ek)ngatk)n 


0.0058  inch  ±0.0003  inch. 
T2/HR  30T  50-60  aiming. 
215%. 
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Physical  and  Mechanical  Properties— Continued 


Tensile  Strength 


51 .000.0  psj  ±4.0. 


•  Certain  cold-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623.  Table  n.  Type  MR  specifications, 
which  meet  the  following  characteristics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.04 


S 
0.05 


Physical  and  Mechanical  Properties 


Thickness 

Width 

Tensile  Strength 
Elongation 


0.0060  inch  (±0.0005  Inch). 

10  inches  (+V4  to  %  inch/-0). 

55,000  psi  max. 

Minimum  of  15  percent  in  2  inches. 


•  Certain  "blued  steel"  coil  (also  known  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm 
to  0.42  mm  and  width  of  609  mm  to  1219  mm,  in  coil  form; 

•  Certain  cold-rolled  steel  sheet,  coated  with  porcelain  enameling  prior  to  importation,  which  meets  the  following 
characteristics: 

Thickness  (nominal):  ^.019  inch 
Width:  35  to  60  inches 

Chemical  Composition 


Element  

Max.  Weight  % 
Min.  Weight  %  . 


•  Certain  cold-rolled  steel,  which  meets  the  following  characteristics: 
Width:  >66  inches 


Chemical  Composition 


Element 

Max.  Weight% 


C 
0.07 


Mn 
0.67 


P 
0.14 


Si 
0.03 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  r»W  Point  (MPa) 

Max  YieW  Point  (MPa) 

Mm.  Tensile  Strength  (MPa) 
Min.  Ekxigatkxi  % 


0.800-2.000 

265 

365 

440 

26 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  ^  1.31  mm 


wiaia:  ^  ou  una 

Chemical  Composition 

Element 

Weight  % 

C 
1.2  to  1.3 

Si 
0.15  to  0.35 

Mn 
0.20  to  0.35 

P 
^.03 

S 
50.007 

Cr 
0.3  to  0.5 

Ni 
^.25 

Other  properties: 

Carbide:  Fully  spheroidized  having 
>80%  of  carbides,  which  are  <0.003 
mm  and  imiformly  dispersed 


Surfece  finish:  Bright  finish  fiee  from 
pits,  scratches,  rust,  cracks,  or 
seams  Smooth  edges. 

Edge  camber  (in  each  300  mm  of 
length):  ^  7  mm  arc  height 

Chemical  Composition 


Cross  bow  (per  inch  of  width):  0.015 
mm  max. 
•  Certain  transformation-induced 
plasticity  (TRIP)  steel,  which  meets  the 
following  characteristics: 

Variety  1: 


Element 


%Jln 
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Min.  Weight  %  . 
Max.  Weight  % 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Etongation  %  


Chemical  COMPOSiTiON--Continued 


0.09 
0.13 


Physical  and  Mechanical  Properties 


1.000-2.300  (inclusive). 

320. 

480. 

590. 

24  (if  1.000-1.199  thickness  range). 

25  (if  1.200-1.599  thickness  range). 

26  (If  1 .600-1 .999  thickness  range). 

27  (if  2.000-2.300  thickness  range). 


1.0 
2.1 


54203 


0.90 
1.7 


Variety  2: 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


Chemical  Composition 


c 

0.12 
0.16 


Physical  and  Mechanical  Properties 


Si 
1.5 
2.1 


Mn 
1.1 
1.9 


ThKkness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Ek>ngation  %  


1.000-2.300  (inclusive). 

340. 

520. 

690. 

21  (If  1.000-1.199  thickness  range). 

22  (if  1 .200-1 .599  thk:kness  range). 

23  (if  1 .600-1 .999  thwkness  range). 

24  (if  2.000-2.300  thnkness  range). 


Variety  3: 


Chemical  Composition 

Element 

c 

0.13 
0.21 

Si 
1.3 
2.0 

Mn 

Min.  Weight  % 

1  5 

Max.  Weight  % 

20 

Physical  and  Mechanical  Properties 

Thickness  Range  (mm)  

Min.  YieW  Point  (MPa)  

Max  YieW  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Etongation  %  


1.200-2.300  (inclusive). 

370. 

570. 

780. 

18  (if  1.200-1.599  thnkness  range). 

19  (if  1.600-1.999  thnkness  range). 

20  (if  2.000-2.300  thk:kness  range). 


•  Certain  cold-rolled  steel,  which  meets  the  following  characteristics: 


Variety  1: 


Chemical  Composition 


Element 

c 

0.10 

Mn 
0.40 

P 
010 

Cu 

Min.  Weight  %  

015 

Max.  Weight  %  

035 

• 

Physical  and  Mechanical  Properties 

Thickness  Range  (mm)  I  0.600-0.800 
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Min.  YieW  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation 


Physical  and  Mechanical  Properties— Continued 


Variety  2: 


185 
285 
340 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Chemical  Composition 


Element 

Min.  Weight  % 
Max.  Weight  % 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  Yield  Point  (MPa)  

Max  Yield  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Elongation  %  


0.800-1.000 

145 

245 

295 

31  (ASTM  Standard  31%  =  JIS  standard  35%) 


Variety  3: 


Chemical  Composition 

Element 

Max.  Weight  %  

C 

o.ot 

Si 
0.05 

Mn 
0.40 

p 

0.10 

s 

0.023 

Cu 
0.15-35 

Ni 
0.35 

Al 
0.10 

Nb,  Ti. 
V.B 
0.10 

Mo 
0.30 

Physical  and  Mechanical 
Properties 


Thickness  (mm): 
EkKigatkxi  %:  2  . 


0.7 
35 


•  Porcelain  enameling  sheet,  drawing 
quality,  in  coils,  0.014  inch  in  thickness, 
+0.002.  -  0.000,  meeting  ASTM  A^24- 
96  Type  1  specifications,  and  suitable 
for  two  coats. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000.  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090.  7209.18.1530, 
7209.18.1560.  7209.18.2550, 
7209.18.6000.  7209.25.0000. 
7209.26.0000.  7209.27.0000, 
7209.28.0000,  7209.90.0000, 
7210.70.3000.  7210.90.9000, 
7211.23.1500.  7211.23.2000. 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085.  7211.29.2030, 
7211.29.2090,  7211.29.4500. 
7211.29.6030,  7211.29.6080. 
7211.90.0000,  7212.40.1000, 
7212.40.5000.  7212.50.0000. 
7225.19.0000,  7225.50.6000. 
7225.50.7000,  7225.50.8010. 
7225.50.8085.  7225.99.0090, 
7226.19.1000.  7226.19.9000, 


7226.92.5000,  7226.92.7050. 
7226.92.8050,  and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  (U.S.  Customs) 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

During  oiu  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations 
(Antidumping  Duties;  Countervailing 
Duties;  Final  Rule.  62  FR  27296.  27323 
(May  19. 1997)).  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870.  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230. 
The  period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determination. 


Determination  of  Industry  Support  for 
the  Petitions 

Section  771(4)(A)  of  the  Act  defines 
the  "industry  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
when  determining  the  degree  of 
industry  support,  the  statute  directs  the 
Department  to  look  to  producers  and 
workers  who  produce  the  domestic  like 
product.  The  International  Trade 
Commission  (ITC),' which  is  responsible 
for  determining  whether  "the  domestic 
industry  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
indtistry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.3 


3  See  Algoma  Steel  Corp.  lid.,  v.  United  States. 
688  F.  Supp.  639.  642-44  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination: 
Bescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376.  32380-81  (luly  16. 1991). 
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Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 
reference  point  fi-om  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation, 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petitions. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

The  petitions  cover  certain  cold-rolled 
steel  as  defined  in  the  Scope  of  the 
Investigation  section,  above,  a  single 
class  or  kind  of  merchandise.  The 
Department  has  no  basis  on  the  record 
to  find  the  petitioners'  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department,  therefore,  has  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petitions. 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Finally,  section  732(c)(4)(D)  of  the  Act 
provides  that  if  the  petition  does  not 
establish  support  of  domestic  producers 
or  workers  accounting  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the 
administering  agency  shall:  (i)  Poll  the 
industrj'  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition  as  required  by  subparagraph 
(A),  or  (ii)  determine  industry  support 
using  any  statistically  valid  sampling 
method  to  poll  the  industry. 

The  Department  has  determined, 
pursuant  to  section  732(c)(4)(D).  that 
there  is  support  for  the  petitions  as 
required  by  subparagraph  (A). 
Specifically,  the  Department  made  the 
following  determinations.  For 
Argentina,  Australia,  Belgium.  Brazil. 
France.  Germany,  India,  Japan,  Korea, 
the  Netherlands.  New  Zealand,  the 
People's  Republic  of  China,  the  Russian 
Federation.  South  Africa.  Spain. 
Sweden,  Taiwan.  Thailand.  Turkey,  and 
Venezuela,  the  petitioners  established 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 


support  the  petitions  accoimt  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
are  met.  Furthermore,  because  the 
Department  received  no  opposition  to 
the  petitions,  the  domestic  producers  or 
workers  who  support  the  petitions 
accoimt  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petitions.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  are  also  met. 
Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act.  See  the  Initiation  Checklist. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  has  based 
its  decision  to  initiate  these 
investigations.  The  sources  of  data  for 
the  deductions  and  adjustments  relating 
to  home  market  price,  U.S.  price, 
constructed  value  (CV)  and  factors  of 
production  (FOP)  are  detailed  in  the 
Initiation  Checklist.  Where  the 
petitioners  obtained  data  from  foreign 
market  research,  we  contacted  the 
researchers  to  establish  their  credentials 
and  to  confirm  the  validity  of  the 
information  being  provided.  See  e.g.. 
Memorandum  to  the  File  from  Fred 
Baker:  Contacts  with  Source  of  Market 
Research  for  Antidumping  Petitions 
Regarding  Imports  of  Cold-Rolled  Steel 
from  Australia,  Belgium,  France, 
Germany,  India,  Japan.  Korea,  the 
Netherlands,  and  Thailand  (October  18. 
2001)  (Market  Research  for  Australia. 
Belgium,  France,  Germany,  India. 
Japan.  Korea,  the  Netherlands,  and 
Thailand). 

The  margins  alleged  in  the  petitions 
are  as  follows:  Argentina,  89.89  percent; 
Australia.  24.06  percent^^Belgium.  25.41 
percent;  Brazil.  26.4  percent;  France, 
7.93  to  22.12  percent;  Germany.  17.41  to 
26.03  percent:  India,  153.65  percent; 
Japan.  109.90  to  115.22  percent;  Korea, 
45.77  to  53.72  percent;  the  Netherlands. 
58.50  to  58.61  percent;  New  Zealand, 
21.72  percent;  the  People's  Republic  of 
China,  70.68  to  74.16  percent;  the 
Russian  Federation.  130.58  to  137.33 
percent;  South  Afiica,  54.59  percent; 
Spain.  45.88  percent;  Sweden,  40.54 
percent;  ll^wan.  16.8  percent;  Thailand, 
112.09  to  142.78  percent;  Turkey,  28.23 
to  51.71  percent;  and  Venezuela,  53.9 
percent. 

The  Department  has  analyzed  the 
information  in  the  petitions  and 
considers  the  country-wide  import 
statistics  for  the  anticipated  period  of 


investigation  (POI),  price  quotes,  and 
market  research  information  used  to 
calculate  the  estimated  margins  for  the 
subject  countries  to  be  sufficient  for 
purposes  of  initiation.  Based  on  the 
information  submitted  in  the  petitions, 
adjusted  where  appropriate,  we  are 
initiating  these  investigations,  as 
discussed  below  and  in  the  Initiation 
Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
under  section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Period  of  Investigation 

The  anticipated  POI  for  the  market 
economy  countries  is  July  1,  2000, 
through  June  30,  2001.  while  the 
anticipated  POI  for  the  People's 
Republic  of  China  and  the  Russian 
Federation,  the  non-market  economy 
(NME)  countries,  is  January  1.  2001, 
through  June  30.  2001. 

Non-Market  Economies 

Regarding  an  investigation  involving 
an  NME,  the  Department  presumes, 
based  on  the  extent  of  central 
government  control  in  an  NME,  that  a 
single  dumping  margin,  should  there  be 
one,  is  appropriate  for  all  NME 
exporters  in  the  given  country'.  See. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  from  Moldova.  66  FR 
33525  (June  22.  2001)  and  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Solid  Agricultural 
Ammonium  Nitrate  from  Ukraine.  66  FR 
38632  (July  25.  2001).  In  the  course  of 
these  investigations,  all  parties  will 
have  the  opportunity  to  provide  relevant 
information  related  to  the  issues  of  the 
People's  Republic  of  China's  and  the 
Russian  Federation's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters. 

Argentina 

Export  Price 

The  petitioners  based  export  price 
(EP)  on  price  quotes  from  an  Argentine 
producer  to  an  unaffiliated  U.S. 
purchaser  for  grades  and  sizes  of  subject 
merchandise  comparable  with  products 
falling  under  one  HTSUS  category.  In 
order  to  obtain  ex-factory  prices,  the 
petitioners  deducted  international 
transportation  and  customs  duty,  ocean 
freight.  U.S.  inland  freight,  and  U.S. 
custom  duties  from  the  sales  value. 

Normal  Value 

With  respect  to  normal  value  (NV), 
the  petitioners  provided  home  market 
prices  that  were  obtained  from  foreign 
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market  research  for  grades  and  sizes  of 
cold-rolled  steel  comparable  to  the 
products  exported  to  the  United  States 
which  serve  as  the  basis  for  EP.  The 
quoted  price  was  given  in  U.S.  dollars 
per  metric  ton.  In  order  to  obtain  ex- 
factory  prices,  the  petitioners  deducted 
inland  freight  from  the  sales  value. 
Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  piuposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

Australia 

Export  Price 

The  petitioners  based  EP  on  import 
average  unit  value  (AUV)  data  from 
official  U.S.  Census  Bureau  statistics  for 
the  POI  for  one  HTSUS  category.  The 
petitioners  did  not  make  any  adjustment 
to  the  AUV  data  when  calciilating  EP, 
because  they  argued  that  using  an 
imadjusted  AUV  as  the  export  price  is 
a  conservative  methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States,  which  serve  as  the 
basis  for  EP.  The  home  market  price  was 
in  effect  during  the  period  of  the  AUV 
data.  The  petitioners  made  an 
adjustment  for  home  market  credit 
expenses. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

Belgium 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  two 
HTSUS  categories.  The  petitioners  did 
not  make  any  adjustment  to  the  AUV 
data  when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
obtained  home  market  price  quotes  in 
effect  during  the  POI  from  foreign 
market  research,  for  specific  products 
representative  of  the  HTSUS  categories 


which  served  as  the  basis  for  EP.  These 
prices  were  in  effect  during  the  period 
of  the  AUV  data.  The  market  researcher 
provided  a  table  for  calculating  price 
extras  based  on  the  dimensions  of  the 
product.  The  petitioners  selected 
products  from  the  middle  of  the  width 
and  thickness  ranges  for  the  two  HTSUS 
categories  used  to  calculate  EP.  Based 
on  the  selected  product  dimensions, 
they  used  the  table  to  calculate  the  price 
extras.  The  petitioners  made  no  other 
adjustments  to  NV. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  cost  of  production  (COP), 
within  the  meaning  of  section  773(b)  of 
the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  cost  of 
manufacturing  (COM),  selling,  general 
and  administrative  (SG&A)  expenses, 
and  packing.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  cold-rolled  steel  in  the  United 
States  and  Belgium  using  publicly 
available  data.  To  calculate  SG&A  and 
interest  expense,  the  petitioners  relied 
upon  amounts  reported  in  a  Belgian 
cold-rolled  producer's  2000  financial 
statements.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the  Belgian 
home  market  selling  prices  were  below 
thp  COP.  Therefore,  pursuant  to  sections 
773(a)(4),  773(b)  and  773(e)  of  the  Act, 
the  petitioners  based  NV  for  sales  in 
Belgium  on  CV.  The  petitioners 
calculated  CV  using  the  same  COM, 
depreciation,  SG&A  and  interest 
expense  figures  used  to  compute 
Belgian  home  market  costs.  Consistent 
with  section  773(e)(2)  of  the  Act,  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  amounts  reported  in  the 
Belgian  cold-rolled  producer's  2000 
financial  statements. 

Based  on  an  examination  of  the 
information  submitted  in  the  (>etition. 


adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occiirred  (see  Initiation  Checklist). 

Brazil 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  one 
HTSUS  number.  This  HTSUS  number 
encompasses  the  type  of  merchandise  in 
the  price  quote  used  to  establish  NV. 
The  petitioners  state  that  the  import 
statistics  are  ex-factory  export  prices. 
Petitioners  did  not  make  any  adjustment 
to  the  AUV  data  when  calciilating  EP, 
because  they  argued  that  using  an 
imadjusted  AUV  as  the  export  price  is 
a  conservative  methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  cold-rolled  steel 
encompassed  by  the  HTSUS  category  in 
the  AUV  data  used  to  establish  EP.  The 
home  market  price  was  in  effect  during 
the  period  of  die  AUV  data.  Because  the 
price  quote  was  ex-works,  petitioners 
made  no  adjustments  to  the  price  quote 
when  calculating  NV. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

France 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  two 
HTSUS  categories.  The  petitioners  did 
not  make  any  adjustment  to  the  AUV 
data  when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research. 
The  petitioners  state  that  the  home 
market  price  quotations  were  ex-factory, 
exclusive  of  all  taxes  and  inclusive  of 
quantity  rebates.  The  market  researcher 
provided  a  table  for  calcidating  price 
extras  based  on  the  dimensions  of  the 
product.  Petitioners  calculated  the  price 
extra  for  each  HTSUS  category  by 
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averaging  the  price  extra  for  each 
length-width  combination  on  the  chart 
that  falls  within  the  length-width  range 
of  the  HTSUS  category,  and  adjusted  the 
prices  accordingly. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  coimtry- 
wide  sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  cold-rolled  steel  in  the  United 
States  and  France  using  publicly 
available  data.  To  calculate 
depreciation,  SG&A,  and  interest,  the 
petitioners  used  the  consolidated,  2000 
financial  statements  of  a  French  cold- 
rolled  steel  producer  that  petitioners 
believe  to  be  representative  of  cold- 
rolled  steel  producers  in  France.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sedes  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A){i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the  French 
home  market  selling  prices  were  below 
the  COP.  Therefore,  pursuant  to  sections 
773(a)(4).  773(b)  and  773(e)  of  the  Act, 
the  petitioners  based  NV  for  sales  in 
France  on  CV.  The  petitioners 
calculated  CV  using  the  same  COM, 
SG&A  and  interest  expense  figures  used 
to  compute  French  home  market  costs. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amoimts 
reported  in  the  same  French  steel 
producer's  consolidated  2000  financial 
statements. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 


Germany 

Export  Price 

^  The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  two 
HTSUS  categories.  The  petitioners  did 
not  make  any  adjustment  to  the  AUV 
data  when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

With  respect  to  NV.  the  petitioners 
provided  home  market  prices  that  were 
obtained  trom  foreign  market  research. 
The  petitioners  state  that  the  home 
market  price  quotations  were  ex-factory, 
exclusive  of  all  taxes  and  inclusive  of 
quantity  rebates.  The  market  researcher 
provided  a  table  for  calculating  price 
extras  based  on  the  dimensions  of  the 
product.  Petitioners  calculated  the  price 
extra  for  each  HTSUS  category  by 
averaging  the  price  extra  for  each 
length-width  combination  on  the  chart 
that  falls  within  the  length-width  range 
of  theJlTSUS  category,  and  adjusted  the 
prices  accordingly.  No  other 
adjustments  to  prices  were  made. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  cold-rolled  steel  in 
the  United  States  and  Germany  using 
publicly  available  data.  To  determine 
depreciation,  SG&A,  and  interest,  the 
petitioners  used  the  consolidated,  2000 
financial  statements  of  a  German  cold- 
rolled  steel  producer  that  petitioners 
believe  to  be  representative  of  cold- 
rolled  steel  producers  in  Germany. 
Based  upon  a  comparison  of  the  prices 
of  the  foreign  like  product  in  the  home 
market  to  the  calciilated  COP  of  the 
product,  we  find  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
.773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the 


German  home  market  selling  prices 
were  below  the  COP.  Therefore, 
pursuant  to  sections  773(a)(4).  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Germany  on  CV. 
The  petitioners  calculated  CV  using  the 
same  COM,  SG&A  and  interest  expense 
figures  used  to  compute  German  home 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit. 
The  petitioners  relied  upon  amounts 
reported  in  the  same  German  steel 
producer's  consolidated  2000  financial 
statements  to  determine  the  amount  for 
profit. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

India 

Export  Price 

Petitioners  obtained  an  offer  which 
documents  the  sales  terms  for  certain 
Indian  cold-rolled  steel  in  the  United 
States.  Petitioners  calculated  a  net  U.S. 
price  by  deducting  port  charges,  freight 
charges,  shipping  charges,  custom 
duties,  and  trading  company  mark-up. 
No  other  adjustments  to  prices  were 
made. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States,  which  serve  as  the 
basis  for  EP.  The  petitioners  made  no 
adjustment  to  NV. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
used  publicly  available  data  frtim  Ispat 
Industries,  Ltd.'s  (Ispat's)  March  31, 
2001  financial  statements  for  the  cost  of 
the  raw  material  input,  hot-rolled  coil. 
The  cost  of  transforming  the  hot-rolled 
coil  into  subject  merchandise  was  based 
on  petitioners'  own  experience  adjusted 
for  known  differences  between  costs 
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incurred  to  produce  cold-rolled  steel  in 
the  United  States  and  India  using 
publicly  available  data.  To  calculate 
depreciation.  SG&A  and  interest 
expense,  the  petitioners  relied  upon 
amounts  reported  in  Ispat's  2001 
financial  statements.  However,  because 
Ispat  does  not  separately  report 
depreciation  attributable  to  the 
company's  cold-rolling  operations, 
petitioners  excluded  depreciation 
relative  to  the  cold-rolling  operations 
from  the  calculation  of  COP.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  groimds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2){A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the  Indian 
home  market  selling  prices  were  below 
the  COP.  Therefore,  pursuant  to  sections 
773(a)(4).  773(b)  and  773(e)  of  the  Act, 
the  petitioners  based  NV  for  sales  in 
India  on  CV.  The  petitioners  calculated 
CV  using  the  same  COM.  SG&A  and 
interest  expense  figures  used  to 
compute  Indian  home  market  costs. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amounts 
reported  in  Tata  Iron  and  Steel 
Company.  Ltd.'s  2001  financial 
statements  because  Ispat  reported  a  net 
loss  for  the  year.  Because  the 
Department  prefers  COM,  SG&A  and 
profit  to  be  obtained  from  the  same 
source,  we  have  included  a  profit  rate  of 
zero.  However,  if  we  need  to  rely  on  the 
use  of  facts  otherwise  available  in  the 
future,  we  will  then  pursue  alternative 
methods  for  computing  the  profit  rate. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

Japan 

Export  Price 

To  calculate  EP.  petitioners  obtained 
two  U.S.  price  quotes  for  merchandise 
produced  in  Japan  for  sale  to  the  United 
States.  Petitioners  stated  that  the 
merchandise  quoted  would  fall  under 
HTSUS  numbers  7209.16.00.90  and 
7209.17.00.90.  Because  terms  of  sale 
were  cost,  insurance,  and  freight  (CIF), 
petitioners  made  adjustments  to  these 


prices  for  ocean  freight,  customs  duties, 
port  charges  (unloading  and  wharfage), 
and  a  trading  company  mark-up  to 
calculate  net  EP.  No  other  adjustments 
to  prices  were  made. 

Normal  Value 

With  respect  to  NV,  petitioners  used 
foreign  market  research  to  obtain  home 
market  price  quotes  corresponding  to 
the  merchandise  for  which  petitioners 
obtained  its  U.S.  price  information. 
Petitioners  made  no  adjustments  to  the 
home  market  price.  Although  the 
petitioners  provided  information  on 
home  market  prices,  they  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Price-to-CV  Comparisons 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  COM.  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  cold-rolled  steel  in 
the  United  States  and  Japan  using 
publicly  available  data.  To  calculate 
SG&A  and  interest  expense,  the 
petitioners  relied  upon  amounts 
reported  in  a  Japanese  cold-rolled 
producer's  2001  financial  statements. 
Based  upon  a  comparison  of  the  prices 
of  the  foreign  like  product  in  the  home 
market  to  the  calculated  COP  of  the 
product,  we  find  reasonable  groimds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  below 
the  COP.  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the 
Japanese  home  market  selling  prices 
were  below  the  COP.  Therefore, 
pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Japan  on  CV.  The 
petitioners  calculated  CV  using  the 
same  COM,  SG&A  and  interest  expense 
figiires  used  to  compute  Japanese  home 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act.  the  petitioners 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
amounts  reported  in  the  Japanese  steel 
producer's  2001  financial  statements. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 


determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  [see  Initiation  Checklist). 

Korea 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  two  . 
HTSUS  categories.  The  petitioners  did 
not  make  any  adjustment  to  the  AUV 
data  when  calculating  EP.  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States,  which  serve  as  the 
basis  for  EP.  The  home  market  price 
employed  was  the  average  of  the  range 
of  Korea's  transaction  prices  reported  in 
the  foreign  market  research  report  and 
are  for  products  comparable  to  the 
HTSUS  categories  used  for  EP.  The 
petitioners  state  that  the  price  is  ex- 
factory  and  have  made  no  adjustments. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP.  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM.  SG&A 
expenses,  and  packing.  The  petitioners' 
calculated  COM  based  on  their  own 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  cold-rolled  steel  in  the  United 
States  and  Korea  using  publicly 
available  data.  To  calculate 
depreciation,  SG&A.  and  interest,  the 
petitioners  used  the  consolidated,  2000 
financial  statements  of  a  Korean  cold- 
rolled  steel  producer  that  petitioners 
believe  to  be  representative  of  cold- 
rolled  steel  producers  in  Korea.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 
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Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the  Korean 
home  market  selling  prices  were  below 
the  COP.  Therefore,  pursuant  to  sections 
773(a)(4),  773(b)  and  773(e)  of  the  Act. 
the  petitioners  based  NV  for  sales  in 
Korea  on  CV.  The  petitioners  calculated 
CV  using  the  same  COM.  SG&A  and 
interest  expense  figures  used  to 
compute  Korean  home  market  costs. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  calculated  an 
amount  for  profit.  For  profit,  the 
petitioners  relied  upon  amoimts 
reported  in  the  same  Korean  steel 
producer's  consolidated  2000  financial 
statements.  However,  this  amount  was 
not  included  in  their  margin 
calculations. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occiuxed  [see  Initiation  Checklist). 

The  Netherlands 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  two 
HTSUS  categories.  The  petitioners  did 
not  make  any  adjustment  to  the  AUV 
data  when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  subject 
merchandise  comparable  with  products 
falling  under  two  HTSUS  categories 
7209.16.00.90  and  7209.17.00.90,  the 
products  exported  to  the  United  States 
which  serve  as  the  basis  for  EP.  The 
petitioners  state  that  the  home  market 
price  quotation  excluded  delivery 
charges  (i.e.,  FOB  plant)  and  they  made 
an  adjustment  only  for  published  price 
extras. 

Price-to-CV  Comparisons 

Petitioners  also  provided  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  of  cold- 
rolled  steel  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
COP,  within  the  meaning  of  section 
773(b)  of  the  Act,  and  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  COM.  SGftA 


expenses,  and  packing.  Petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  cold-rolled  steel  in 
the  United  States  and  the  Netherlands 
using  publicly  available  data.  To 
calculate  SG&A,  petitioners  relied  upon 
amounts  reported  in  a  Dutch  cold-rolled 
producer's  consolidated  2000  financial 
statements.  For  interest  expense, 
petitioners  also  used  the  Dutch 
company's  consolidated  2000  financial 
statements.  Based  upon  a  comparison  of 
the  prices  of  the  foreign  like  product  in 
the  home  market  to  the  calculated  COP 
of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the  Dutch 
home  market  selling  prices  were  below 
the  COP.  Therefore,  pursuant  to  sections 
773(a)(4).  773(b)  and  773(e)  of  the  Act, 
petitioners  based  NV  for  sales  in  the 
Netherlands  on  CV.  The  petitioners 
calcidated  CV  using  the  same  COM. 
SG&A  and  interest  expense  figures  used 
to  compute  Dutch  home  market  costs. 
Consistent  with  section  773(3)(2)  of  the 
Act,  petitioners  included  in  CV  an 
amount  for  profit.  For  profit,  petitioners 
relied  upon  figures  reported  in  the 
financial  statements  for  the  cold-rolled 
producer's  parent  company,  because 
such  information  was  not  reptJrted  in 
the  Dutch  cold-rolled  producer's 
financial  statements. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

New  Zealand 

Export  Price/Contructed  Export  Price 

The  petitioners  based  U.S.  price  on 
import  AUV  data  from  official  U.S. 
Census  Bureau  statistics  for  the  POI  for 
one  HTSUS  category.  Petitioners  state 
that  U.S.  price  should  be  based  upon 
CEP  because  they  believe  that  much  if 
not  all  of  the  cold-rolled  steel  produced 
by  New  Zealand  Steel  Ltd.  (NZS).  a 
subsidiary  of  BHP  Billiton,  is  sold  by 
BHP  Steel  Americas,  which  is  also 
owned  by  BHP  Billiton.  Therefore, 
petitioners  argue  that  U.S.  sales  should 
be  classified  as  CEP  sales.  However,  as 
petitioners  have  no  information 


regarding  the  nature  or  the  amount  of 
expenses  incurred  in  the  United  States 
for  BHP  Steel  Americas'  sales  of  cold- 
rolled  steel  produced  by  NZS,  they  have 
made  no  adjustments  to  U.S.  price  to 
reflect  CEP  expenses.  Therefore,  we 
have  used  EP  as  the  basis  for  our 
comparison. 

Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  sales  offers  for  grades  and 
sizes  of  cold-rolled  steel  comparable  to 
the  products  exported  to  the  United 
States,  which  serve  as  the  basis  for  EP. 
The  petitioners  made  an  adjustment  for 
home  market  freight  expenses. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NTV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

The  People's  Republic  of  China 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  bom  official  U.S.  Census 
Bilreau  statistics  for  the  POI  for  two 
HTSUS  categories.  The  petitioners  did 
not  make  an  adjustment  to  the  AUV  data 
for  foreign  inland  freight  when 
calculating  EP.  because  they  argued  that 
most  of  the  PRC  producers'  mills  are 
close  to  the  port. 

Normal  Value 

Petitioners  assert  that  the  Department 
has  long  treated  the  PRC  as  an  NME 
cotmtry.  Pursuant  to  section 
771(18)(C)(i)  of  the  Act.  because  the 
PRC's  status  as  an  NME  remains  in 
effect,  the  petitioners  determined  the 
dumping  margin  using  a  FOP  analysis. 

The  petitioners  assert  that  information 
regarding  the  PRC's  mills'  consumption 
rates  is  not  available.  Therefore, 
petitioners  based  the  FOP,  as  defined  by 
section  773(c)(3)  of  the  Act,  on  the 
consumption  rates  of  one  U.S.  producer 
of  the  subject  merchandise  (U.S. 
surrogate).  Petitioners  assert  that  both 
the  U.S.  surrogate  and  the  Chinese 
producers  use  basic  oxygen  converters 
to  make  steel. 

Petitioners,assert  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC,  claiming  that  India  is:  (1)  A 
market  economy;  (2)  a  significant 
producer  of  comparable  merchandise: 
and  (3)  at  a  level  of  economic 
development  comparable  to  the  PRC  in 
terms  of  per  capita  GNP.  Based  on  the 
information  provided  by  the  petitioners, 
we  believe  that  the  petitioners'  use  of 
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India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiating 
this  investigation. 

For  most  raw  material  inputs,  • 

petitioners  used  the  values  reported  in 
the  Monthly  Statistics  of  the  Foreign 
Trade  of  India  (Indian  Import  Statistics) 
for  February  2001.  The  petitioners 
excluded  the  imports  from  NME 
coimtries  in  the  calculation  of  import 
surrogate  values.  Petitioners  believed 
that  the  Indian  value  of  slag  as  given  in 
the  Indian  Import  Statistics  was 
aberrational  because  it  was  over  $1,000/ 
ton.  Therefore,  petitioners  used  the 
price  derived  from  Mineral  Commodity 
Summaries.  January  2001.  Because  this 
value  was  for  the  year  2000,  petitioners 
inflated  the  value  to  June  2001  levels 
using  the  U.S.  Producer's  Price  Index. 
Petitioners  made  a  by-product  offset  to 
COM  for  coke  oven  gas,  blast  furnace 
gas,  and  salvageable  scrap.  They  valued 
these  by-products  using  the  Indian 
Import  Statistics.  Regarding  iron  input 
costs,  petitioners  amended  their  original 
calculation  in  their  amendment  to  the 
petitions  dated  October  12,  2001.  Please 
see  the  proprietary  discussion  in  the 
Initiation  Checklist. 

Petitioners  valued  direct  labor  using 
the  labor  rates  indicated  on  the  Import 
Administration's  website  (http:// 
ia.ita .  doc.gov/wages). 

Petitioners  valued  electricity  using 
Energy  Prices  and  Taxes.  Second 
Quarter  2001.  published  by  the 
Organization  for  Economic  Cooperation 
and  Development's  International  Energy 
Agency.  Because  the  latest  price  is  for 
the  year  1997,  petitioners  adjusted  this 
price  to  June  2001  levels  using  the 
Indian  wholesale  price  index.  Petitioner 
took  the  surrogate  value  for  natural  gas 
from  the  1999  financial  report  of  EOG 
Resources,  Inc.  Because  this  figure  is 
denominated  in  U.S.  dollars,  petitioners 
inflated  this  figure  to  June  2001  levels 
using  the  U.S.  wholesale  price  index. 
Petitioners  derived  the  surrogate  value 
for  blast  furnace  gas  from  a  ratio  the 
Department  calculated  and  utilized  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon  Quality  Steel  Products  from  the 
Russian  Federation.  64  FR  38626  (July 
19, 1999)  (factor  value  memorandum). 
Petitioners  took  the  surrogate  values  for 
oxygen,  argon,  and  nitrogen  from  a  price 
quote  pubUsbed  in  1997  on  the  website 
of  Bhoruka  Gases  Limited,  an  Indian  gas 
maniifacturer,  adjusted  for  inflation. 
For  depreciation,  overhead,  SG&A 
expenses,  and  profit,  the  petitioners 
applied  rates  derived  from  the  2000- 
2001  financial  statement  of  an  Indian 
producer  of  subject  merchandise,  Tata 
Iron  &  Steel  Co.,  Ltd. 


Petitioners  did  not  include  packing 
materials  in  its  computation  because  it 
was  imable  to  obtain  information  on  this 
expense.  Petitioners  valued  packing 
labor  using  the  direct  labor  rate 
published  on  the  Department's  website. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  hJV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  diunping  has 
occurred  (see  Initiation  Checklist). 

The  Russian  Federation 

Export  Price 

The  petitioners  based  EP  on  the 
import  AUV  data  from  official  U.S. 
Census  Bureau  statistics  for  the  POI  for 
two  HTSUS  categories.  Petitioners 
deducted  estimated  foreign  inland 
freight  by  applying  a  surrogate  height 
rate  to  the  average  distance  from  two 
Russian  producers'  mills  to  the  nearest 
port.  No  other  adjustments  to  prices 
were  made. 

Normal  Value 

Petitioners  assert  that  the  Department 
has  long  treated  Russia  as  a  NME 
country.  Pursuant  to  section 
771(18)(C)(i)  of  the  Act,  because 
Russia's  status  as  an  NME  remains  in 
efiect,  the  petitioners  determined  the 
diunping  margin  using  a  FOP  analysis. 

The  petitioners  assert  that  information 
regarding  Russian  mills'  consumption 
rates  is  not  available.  Therefore, 
petitioners  based  the  FOP,  as  defined  by 
section  773(c)(3)  of  the  Act,  on  the 
consiunption  rates  of  one  U.S.  producer 
of  the  subject  merchandise  (U.S. 
surrogate).  Petitioners  assert  that  both 
the  U.S.  surrogate  and  the  Russian 
producers  use  basic  oxygen  converters 
to  make  steel. 

Petitioners  assert  that  South  Africa  is 
the  most  appropriate  surrogate  country 
for  the  PRC,  claiming  that  South  Africa 
is:  (1)  A  market  economy;  (2)  a 
significant  producer  of  comparable 
merchandise;  and  (3)  at  a  level  of 
economic  development  comparable  to 
Russia  in  terms  of  per  capita  GNP. 
Based  on  the  information  provided  by 
the  petitioners,  we  believe  that  the 
petitioners'  use  of  South  Africa  as  a 
surrogate  country  is  appropriate  for 
purposes  of  initiating  this  investigation. 

For  most  raw  material  inputs, 
petitioners  used  the  values  reported  in 
the  United  Nations  Commodity  Trade 
Statistics  (UNCTS)  for  1998.  The 
petitioners  excluded  the  imports  from 
NME  countries  in  the  calculation  of 
import  surrogate  values.  They  adjusted 
these  prices  to  J\me  2001  levels  using 


the  South  African  consiuner  price 
index.  Petitioners  believed  that  the 
South  African  values  for  slag  and 
limestone  as  given  in  the  UNCTS  were 
too  high  and  were,  therefore, 
aberrational.  Therefore,  petitioners  used 
the  prices  reported  in  the  World  Trade 
Atlas,  compiled  by  Global  Trade 
Information  Services,  Inc.  Regarding 
iron  input  costs,  petitioners  amended 
their  original  caloilation  in  their 
amendment  to  the  petition  dated 
October  12,  2001.  Please  see  the 
proprietary  discussion  in  the  Iiutiation 
Checklist.  Petitioners  made  a  by-product 
offset  to  COM  for  coke  oven  gas,  blast 
furnace  gas,  and  salvageable  scrap.  They 
valued  these  by-products  using  the 
UNCTS. 

Petitioners  valued  direct  labor  using 
the  labor  rates  indicated  on  the  Import 
Administration's  website  [http:// 
ia.ita.doc.gov/wages). 

Petitioners  valued  electricity  using 
statistics  reported  in  the  2000  annual 
financial  statement  of  Eskom,  the 
electricity  provider  in  South  Africa. 
Because  the  latest  price  is  for  the  year 
2000,  petitioners  adjusted  this  price  to 
June  2001  levels  using  the  South 
African  wholesale  price  index. 
Petitioners  took  the  siurogate  value  for 
natiiral  gas  from  the  1999  edition  of  Key 
Worid  Energy  Statistics  published  by 
OECD's  International  Energy  Agency. 
Petitioners  applied  an  inflator  based  on 
the  Producer's  Price  Index  (PPI)  to 
adjust  it  to  J\me  2001  levels.  Petitioners 
derived  the  surrogate  value  for  blast 
furnace  gas,  oxygen,  argon,  and  nitrogen 
from  ratios  the  Department  calculated 
and  utilized  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Hot- 
Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  from  the  Russian  Federation. 
64  FR  38626  (July  19, 1999)  (fector  value 
memorandum). 

For  depreciation,  overhead,  SG&A 
expenses,  and  profit,  the  petitioners 
applied  rates  derived  from  the  1999- 
2000  financial  statement  of  a  South 
African  steel  producer. 

Petitioners  did  not  include  packing 
materials  in  its  computation  because  it 
was  xmable  to  obtain  information  on  this 
expense.  Petitioners  valued  packing 
labor  using  the  direct  labor  rate 
published  on  Import  Administration's 
website  (http.//ia.jta.doc.gov/ivqges). 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  piirposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  [see  butiation  Checklist). 
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South  Africa 

Constructed  Export  Price 

The  petitioners  identified  one 
company  that  produces  subject 
merchandise  in  South  Africa.  The 
petitioners  state  that  this  one  producer 
accoimts  for  the  majority  of  all  cold- 
rolled  steel  production  in  South  Africa. 
Also,  the  petitioners  state  that  this 
producer  sells  subject  merchandise 
through  its  U.S.  affiliate,  a  global  trading 
company.  The  petitioners  based  CEP  on 
the  import  AUV  data  from  official  U.S. 
Census  Bureau  statistics  for  the  POI  for 
one  HTSUS  category.  This  HTSUS 
category  encompasses  the  type  of 
merchandise  in  the  price  quote  used  to 
establish  NV.  The  petitioners  state  that 
the  import  statistics  are  the  ex-factory 
export  prices  and  they  made  no 
adjustments  for  transportation  to  the 
AUV  data  when  calculating  CEP.  The 
petitioners  calculated  a  net  U.S.  price  by 
subtracting  port  charges. 

Normal  Value 

The  petitioners  based  NV  on  domestic 
prices  of  cold-rolled  steel  comparable  to 
the  products  exported  diuing  a  month 
within  the  POI.  The  petitioners  used 
prices  for  a  recent  offer  for  sale  by  Iscor, 
a  South  African  company,  to 
unaffiliated  customers  in  South  Africa 
as  the  starting  point  in  calculating  NV. 
The  price  quote  covered  the  same 
products  that  were  included  in  the 
HTSUS  category  used  as  the  basis  to 
establish  EP.  The  petitioners  adjusted 
this  price  by  adding  processing  fees  and 
by  subtracting  home  market  movement 
charges  and  home  market  credit 
expenses. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  [see  Initiation  Checklist). 

Spain 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  one 
HTSUS  classification.  This  HTSUS 
classffication  encompasses  the  type  of 
merchandise  in  the  price  quote  used  to 
establish  NV.  The  petitioners  did  not 
make  any  adjustment  to  the  AUV  data 
when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 


Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  foreign  market  research 
for  grades  and  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States  which  serve  as  the 
basis  for  EP.  The  home-market  price  was 
in  effect  during  the  period  of  the  AUV 
data.  The  price  quote  was  ex -works  so 
petitioners  made  no  adjustments  to  the 
price  quote  when  calcidating  NV. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dimiping  has 
occurred  [see  Initiation  Checklist). 

Sweden 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  the  POI  for  one 
HTSUS  category.  The  petitioners  did 
not  make  any  adjustment  to  the  AUV 
data  when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

From  a  market  researcher,  petitioners 
obtained  an  affidavit  reporting  the  home 
market  prices  based  upon  a  price  quote 
from  SSAB  Svenskt  Stal  AB  to  an 
unaffiliated  piut:haser  in  Sweden.  The 
quoted  price  was  given  in  Swedish 
kroner  per  metric  ton.  The  terms  of  sale 
were  delivered.  The  petitioner  deducted 
freight  costs  from  the  home  market 
prices.  Conservatively,  the  highest 
freight  cost  (i.e.,  maximum  freight 
expense  for  longest  distance)  were  used 
as  stated  in  the  given  quote.  The 
petitioners  price  quote  did  not  include 
credit  terms  so  no  adjustment  was  made 
for  credit  expense.  For  comparisons  to 
EP,  the  petitioners  converted  the  net 
home  market  prices  to  U.S.  dollars 
based  on  the  average  exchange  rate  in 
effect  during  the  POI. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  diunping  has 
occurred  [see  Initiation  Checklist). 

Taiwan 

Export  Price 

The  petitioners  based  EP  on  import 
AUV  data  from  official  U.S.  Census 
Bureau  statistics  for  one  HTSUS 


classffication.  This  HTSUS 
classification  encompasses  the  type  of 
merchandise  in  the  price  quote  used  to 
estabhsh  NV.  The  petitioners  did  not 
make  any  adjustment  to  the  AUV  data 
when  calculating  EP,  because  they 
argued  that  using  an  unadjusted  AUV  as 
the  export  price  is  a  conservative 
methodology. 

Normal  Value 

With  respect  to  NV,  the  petitioner 
obtained  home  market  prices,  through 
market  research,  for  a  grade  of  cold- 
rolled  steel  comparable  to  the  product 
exported  to  the  United  States  (which 
serves  as  the  basis  for  EP).  The  home 
market  price  was  in  effect  during  the 
period  of  the  AUV  data.  Petitioners 
made  no  adjustments  to  the  price  quote 
when  calculating  NV. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  hfv,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  [see  Initiation  Checklist). 

Thailand 

Export  Price 

To  calculate  EP,  petitioners  used 
import  AUV  data  from  official  U.S. 
Census  Bureau  statistics  for  the  POI  for 
two  HTSUS  categories.  The  petitioners 
did  not  make  any  adjustment  to  the 
AUV  data  when  calculating  EP,  because 
they  argued  that  using  an  unadjusted 
AUV  as  the  export  price  is  a 
conservative  methodology. 

Normal  Value 

With  respect  to  NV,  petitioners 
provided  home  market  prices  obtained 
through  foreign  market  research  for 
various  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States  which  serve  as  a  basis 
for  EP.  As  these  were  ex-factory  prices, 
petitioners  made  no  adjustments  to  the 
calculated  average  home  market  prices. 

Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  E)epartment  conduct  a  country- 
wide sales-below-cost  investigation. 

Pursuant  to  section  773rb)(3)  of  the 
Act.  COP  consists  of  COM.  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  ovtm 
production  experience,  adjusted  for 
known  differences  between  costs 
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inciirred  to  produce  cold-rolled  steel  in 
the  United  States  and  Thailand  using 
publicly  available  data.  To  calculate 
SG&A  and  interest,  the  petitioners  relied 
upon  amounts  reported  in  a  Thai 
producer  of  cold-rolled  steel's  1999 
financial  statements.  Based  upon  a 
comparison  of  the  prices  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  CXDP  of  the  product,  we  find 
reasonable  groimds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP,  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  foimd  that  the  Thai 
home  market  selling  prices  were  below 
the  COP.  Therefore,  pursuant  to  sections 
773(a)(4),  773(b)  and  773(e)  of  the  Act, 
the  petitioners  based  NV  for  sales  in 
Thailand  on  CV.  The  petitioners 
calculated  CV  using  the  same  COM, 
SG&A  and  interest  expense  figiires  used 
to  compute  Thai  home  market  costs. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amoimt  for  profit.  For  profit,  the 
petitioners  relied  upon  amounts 
reported  in  the  Thai  cold-rolled  steel 
producer's  1999  financial  statements. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occxured  (see  Initiation  Checklist). 

Torieey 

Export  Price 

To  calculate  EP  for  Turkish  producers 
of  cold-rolled  steel,  petitioners  obtained 
a  U.S.  price  quote  for  merchandise 
produced  in  Turkey  for  sale  to  the 
United  States.  For  this  U.S.  price  quote, 
petitioners  made  adjustments  to  net  EP 
for  ocean  freight  and  U.S.  Customs  duty. 
Petitioners  also  provided  import  AUV 
data  from  official  U.S.  Census  Bureau 
statistics.  We  based  net  EP  on  the  price 
quote  obtained. 

Normal  Value 

With  respect  to  NV,  petitioners 
provided  home  market  prices  obtained 
through  foreign  market  research  for 
various  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States  which  serve  as  a  basis 
for  EP.  Petitioners  adjusted  the  ex- 
factory  normal  value  to  account  for  a 
quantity  discount,  a  payment  in  cash 
discount,  and  rebates. 


Price-to-CV  Comparisons 

The  petitioners  also  provided 
information  demonstrating  reasonable 
groimds  to  believe  or  suspect  that  sales 
of  cold-rolled  steel  in  the  home  market 
were  made  at  prices  below  the  fully 
absorbed  COP,  within  the  meaning  of 
section  773(b)  of  the  Act,  and  requested 
that  the  Department  conduct  a  country- 
wide sales-below-cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  COM,  SG&A 
expenses,  and  packing.  The  petitioners 
calculated  COM  based  on  their  own 
production  experience,  adjusted  for 
known  differences  between  costs 
incurred  to  produce  cold-rolled  steel  in 
the  United  States  and  Turkey  using 
publicly  available  data.  To  determine 
depreciation,  SG&A,  and  interest,  the 
petitioners  used  the  consolidated,  2000 
financial  statements  of  a  Turkish  cold- 
rolled  steel  producer  that  petitioners 
believe  to  be  representative  of  cold- 
rolled  steel  producers  in  Turkey.  Based 
upon  a  comparison  of  the  prices  of  the 
foreign  like  product  in  the  home  market 
to  the  calculated  COP  of  the  product,  we 
find  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP, 
within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  country- 
wide cost  investigation. 

Based  on  the  cost  data  discussed 
above,  petitioners  found  that  the 
Turkish  home  market  selling  prices 
were  below  the  COP.  Therefore, 
pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Turkey  on  CV.  The 
petitioners  calculated  CV  using  the 
same  COM,  SG&A,  and  interest  expense 
figiu^s  used  to  compute  Turkish  home 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amoimt  for  profit. 
The  petitioners  relied  upon  amounts 
reported  in  the  same  Turkish  steel 
producer's  consolidated  2000  financial 
statements  to  determine  the  amount  for 
profit. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  CV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  [see  Initiation  Checklist). 

Venezuela 

Export  Price 

To  calculate  EP,  petitioners  used 
import  AUV  data  from  official  U.S. 
Census  Bureau  statistics  for  the  POI  for 
one  HTSUS  category.  Because  the 


import  price  represented  a  free-along- 
side price,  no  adjustments  were  made  to 
calciilate  net  EP. 

Normal  Value 

With  respect  to  NV,  petitioners 
provided  home  market  prices  obtained 
through  foreign  market  research  for 
various  sizes  of  cold-rolled  steel 
comparable  to  the  products  exported  to 
the  United  States  which  serve  as  a  basis 
for  EP.  The  terms  of  sale  were  ex- 
factory.  No  adjustments  were  made  to 
normal  value. 

Based  on  an  examination  of  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  and 
comparing  EP  to  NV,  we  have 
determined  that,  for  purposes  of  this 
initiation,  there  is  a  reasonable  basis  to 
believe  or  suspect  that  dumping  has 
occurred  (see  Initiation  Checklist). 

Initiation  of  Cost  Investigations 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Act,  the  petitioners 
provided  information  demonstrating 
recisonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  markets  of 
Belgium,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  Thailand,  and 
Turkey  were  made  at  prices  below  the 
fully  absorbed  COP  and,  accordingly, 
requested  that  the  Department  conduct 
country-wide  sales-below-COP 
investigations  in  connection  with  the 
requested  antidumping  investigations 
for  these  countries.  The  Statement  of 
Administrative  Action  (SAA),  submitted 
to  the  U.S.  Congress  in  connection  with 
the  interpretation  and  application  of  the 
URAA,  states  that  an  allegation  of  sales 
below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA, 
H.  Doc.  103-316,  Vol.  1,  103d  Cong.,  2d 
Session,  at  833  (1994).  The  SAA,  at  833, 
states  that  "Commerce  will  consider 
allegations  of  below-cost  sales  in  the 
aggregate  for  a  foreign  country,  just  as 
Conunerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation."  Further,  the  SAA 
provides  that  "new  section  773(b)(2)(A) 
retains  the  current  requirement  that 
Commerce  have  'reasonable  grounds  to 
believe  or  suspect"  that  below  cost  sales 
have  occurred  before  initiating  such  an 
investigation.  'Reasonable  grounds'  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  foreign 
market  in  question  are  at  below-cost 
prices."  Id.  Based  upon  the  comparison 
of  the  adjusted  prices  from  the  petition 
for  the  representative  foreign  like 
products  to  their  COPs,  we  find  the 
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existence  of  "reasonable  grounds  to 
believe  or  suspect"  that  sales  of  these 
foreign  like  products  in  the  markets  of 
Belgium,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  Thailand,  and 
Turkey  were  made  at  prices  below  their 
respective  COPs  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigations. 

Fair  Value  Comparisons 

The  Department  has  examined  the 
adequacy  and  accuracy  of  the 
information  the  petitioners  used  in  their 
calculations  of  U.S.  and  home  market 
prices  and  has  found  that  it  represents 
information  reasonably  available  to 
petitioners  supporting  the  allegations  of 
dumping  (see  Initiation  Checklist). 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  certain  cold-rolled  steel 
from  Argentina,  Australia,  Belgium, 
Brazil,  France,  Germany,  India,  Japan, 
Korea,  the  Netherlands,  New  Zealand, 
the  People's  Republic  of  China,  the 
Russian  Federation,  South  Africa. 
Spain,  Sweden,  Taiwan,  Thailand, 
Turkey,  and  Venezuela  are  being,  or  are 
likely  to  be,  sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  the  stagnation  of  U.S. 
producers'  sales  volumes  and  profits, 
the  decline  of  their  capacity  utilization, 
the  increase  of  U.S.  inventories  and 
closures  of  U.S.  production  facilities. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
lost  sales,  and  pricing  information.  We 
have  examined  the  accuracy  and 
adequacy  of  the  evidence  provided  in 
the  petitions  and  have  determined  that 
the  petitions  allege  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  731  of  the  Act  and 
contain  information  reasonably 
available  tu  the  petitioner  supporting 
the  allegations  (see  Initiation  Checklist, 
Material  Injury  section). 

Initiation  of  Antidumping 
Investigations 

Based  upon  our  examination  of  the 
petitions  on  certain  cold-rolled  steel  and 
the  petitioners'  responses  to  our 
supplemental  questionnaires  clarifying 


the  petitions,  as  well  as  our 
conversations  with  the  foreign  market 
researchers  who  provided  information 
concerning  various  aspects  of  the 
petition,  we  have  found  that  the 
petitions  meet  the  requirements  of 
section  732  of  the  Act.  See  Initiation 
Checklist.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  certain 
cold-rolled  steel  from  Argentina, 
Australia,  Belgium,  Brazil,  France, 
Germany,  India,  Japan,  Korea,  the 
Netherlands,  New  Zealand,  the  People's 
Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
S.weden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  this  deadline  is 
postponed,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  versions  of  the  petitions  have 
been  provided  to  the  representatives  of 
the  governments  of  Argentina,  Australia. 
Belgium,  Brazil,  France,  Germany, 
India,  Japan,  Korea,  the  Netherlands, 
New  Zealand,  the  People's  Republic  of 
China,  the  Russian  Federation,  South 
Africa,  Spain,  Sweden,  Taiwan. 
Thailand,  Turkey,  and  Venezuela.  We 
will  attempt  to  provide  a  copy  of  the 
public  version  of  the  petitions  to  each 
exporter  named  in  the  petitions,  as 
appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  rrC  will  determine,  no  later  than 
November  13.  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
certain  cold-rolled  steel  from  Argentina, 
Australia,  Belgium,  Brazil,  France, 
Germany,  India,  Japan,  Korea,  the 
Netherlands.  New  Zealand,  the  People's 
Republic  of  China,  the  Russian 
Federation,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela  are  causing  material  injury, 
or  threatening  to  cause  material  injury, 
to  a  U.S.  industry.  A  negative  ITC 
determination  for  any  country  will 
result  in  the  investigation  being 
terminated  with  respect  to  that  country; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 


This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  18.  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-26937  Filed  1O-25-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-009] 

Industrial  Nitrocellulose  From  Franca: 
Rnal  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  7.  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  industrial  nitrocellulose  from  France. 
The  review  covers  one  manufacturer/ 
exporter,  Bergerac,  NC.  The  period  of 
review  is  August  1, 1999,  through  July 
31,2000. 

We  have  made  no  changes  to  the 
margin  calculation  used  for  the 
preliminary  results  of  review.  Therefore, 
the  final  results  do  not  differ  from  the 
preliminary  results  in  which  we  found 
that  sales  of  the  subject  merchandise 
were  made  below  normal  value.  The 
final  weighted-average  dumping  margin 
for  Bergerac,  NC  is  listed  below  in  the 
section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  October  26.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dirstine,  AD/CVD  Enforcement  3, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4033. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January'  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of"Commerce"s  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2000). 
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Background  j 

On  September  7,  2001,  me 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (66  FR  46773]  the  preliminary 
results  of  the  antidumping  duty  order 
on  industrial  nitrocellulose  (INC)  from 
France.  The  review  covers  one 
manufacturer/exporter,  Bergerac,  NC 
(BNC).  The  period  of  review  (FOR)  is 
August  1.  1999,  through  July  31,  2000. 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

We  invited  interested  parties  to 
comment  on  our  preliminary  results. 
BNC  submitted  a  case  brief  on 
September  24,  2001,  and  the  petitioner 
submitted  a  rebuttal  brief  on  September 
28.  2001.  On  October  3,  2001.  the 
parties  requested  to  withdraw  the  case 
and  rebuttal  briefs,  to  which  there  was 
no  objection  from  any  other  party.  See 
the  October  3,  2001.  letter  from 
respondent's  coimsel  to  the  Secretary  of 
Commerce.  On  October  5.  2001,  we 
withdrew  the  case  and  rebuttal  briefs 
from  the  record  pursuant  to  the  requests 
of  the  parties  and  destroyed  them.  See 
memorandum  to  file  from  J.  David 
Dirstine  dated  October  5.  2001.  We  have 
not  considered  or  relied  upon  any 
argument  or  information  contained  in 
the  withdrawn  case  and  rebuttal  briefs 
in  making  this  determination. 

Scope  of  Order  j 

The  product  covered  by  this  order  is 
INC  containing  between  10.8  and  12.2 
percent  nitrogen.  INC  is  a  dry,  white 
amorphous  synthetic  chemical 
produced  by  the  action  of  nitric  acid  on 
cellulose.  The  product  comes  in  serveral 
viscosities  and  is  used  to  form  films  in 
lacquers,  coatings,  furniture  finishes 
and  printing  inks.  Imports  of  this 
product  are  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (HTSUS) 
subheadings  3912.20.00  and  3912.90.00. 
Although  the  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Final  Results  of  Review 

We  made  no  changes  to  our 
preliminary  analysis  for  these  final 
results.  The  final  weighted-average 
dumping  margin  for  BNC  for  the  period 
August  1, 1999,  through  July  31,  2000, 
is  3.26  percent. 


Assessment 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  importer- 


specific  ad  valorem  duty-assessment 
rate  based  on  the  ratio  of  the  total 
amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  FOR  to  the  total  customs 
entered  value  of  the  sales  used  to 
calciUate  these  duties.  We  will  direct 
the  Customs  Service  to  assess  the 
resulting  percentage  margin  for  the 
reviewed  sales  uniformly  on  all  entries 
of  that  particular  importer  during  the 
FOR  as  well  as  on  those  entries  of 
subject  merchandise  for  which  we 
applied  the  special  rule  for  merchandise 
with  value  added  after  importation 
imder  section  772(e)  of  the  Act.  See  19 
CFR  351.212(a). 

Cash-Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash- 
deposit  rate  for  BNC  will  be  the  rate 
shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the  less- 
than-fair-value  investigation  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  1.38  percent.  This  is 
the  "All  Others"  rate  from  the  less-than- 
fair-value  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the  retiun  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 


comply  with  ihe  regulations  and  terms 
of  an  APO  is  a  violation  which  is  subject 
to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(i)  of 
the  Act. 

Cteted:  October  18,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration . 
[FR  Doc.  01-27057  Filed  10-25-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-437-804,  A-471-806] 

Notice  of  initiation  of  Antidumping 
Duty  Investigations:  Suifanlilc  Acid 
From  Hungary  and  Portugal 

agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  antidimiping  duty 

investigations. 

SUMMARY:  The  Department  of  Commerce 
is  initiating  antidumping  duty 
investigations  to  determine  whether 
producers  or  exporters  of  sulfanilic  acid 
from  Hungary  and  Portugal  are  selling 
sulfanilic  acid  to  the  United  States  at 
less  than  fair  value. 
EFFECTIVE  DATE:  October  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  at  (202)  482-0189  or 
John  Brinkmann  at  (202)  482-4126, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (April  2001). 

The  Petitions 

On  September  28,  2001,  the 
Department  received  petitions  filed  in 
proper  form  by  Nation  Ford  Chemical 
Company  ("the  petitioner").  The 
Department  received  supplemental 
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information  to  the  petitions  on  October 
9  and  12,  2001. 

In  accordance  with  section  732(b)(1) 
of  the  Act,  the  petitioner  alleges  that 
imports  of  sulfanilic  acid  irom  Hungary 
and  Portugal  are,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioner  filed  these  petitions  on  behalf 
of  the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
771(9)(C)  of  the  Act  and  it  has 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidiunping  investigations  that  it  is 
requesting  the  Department  to  initiate. 
See  infra,  "Determination  of  Industry 
Support  for  the  Petition." 

Scope  of  Investigations 

Imports  covered  by  these 
investigations  are  all  grades  of  sulfanilic 
acid,  which  include  technical  (or  crude) 
sulfanilic  acid,  refined  (or  purified) 
sulfanilic  acid  and  sodium  salt  of 
sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  and  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free-flowing  powders. 

Techniccd  sulfanilic  acid,  classifiable 
under  the  subheading  2921.42.22  of 
Harmonized  Tariff  Schedule  ("HTS"), 
contains  96  percent  minimum  sulfanilic 
acid.  1.0  percent  maximum  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid,  also 
classifiable  under  2921.42.22  of  the 
HTS,  contains  98  percent  minimum 
sulfenilic  acid,  0.5  percent  maximum 
aniline  and  0.25  percent  maximum 
alkali  insoluble  materials. 

Sodium  salt  (sodium  sulfonilate), 
classifiable  under  HTS  subheading 
2921.42.90,  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  minimum  equivalent  sulfenilic 
acid.  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 


scope  of  these  investigations  is 
dispositive. 

This  scope  is  identical  to  the  scope  of 
the  antidumping  duty  order  on 
Sulfanilic  Acid  from  the  People's 
Republic  of  China.  See  Antidumping 
Duty  Order:  Sulfanilic  Acid  from  the 
People's  Republic  of  China.  57  FR  37524 
(August  19, 1992)  (as  currenUy  reflected 
in  Sulfanilic  Acid  from  the  People's 
Republic  of  China;  Preliminary  Results 
and  Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  66  FR  47003  (September  10, 
2001)).  Nevertheless,  during  our  review 
of  the  petition,  we  discussed  the  scope 
with  the  petitioner  to  ensure  that  it 
accurately  reflects  the  product  for  which 
the  domestic  industry  is*  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations  (see 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296,  27323 
(May  19,  1997)),  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
("CRU")  at  Room  1870,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230.  The  period  of  scope 
consultations  is  intended  to  provide  the 
Department  with  ample  opportimity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  our 
preliminary  determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  accoimt  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  Act 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
("ITC"),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 


determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.  See  Algoma  Steel  Corp.  Ltd.,  v. 
United  States,  688  F.  Supp.  639,  642-44 
(CIT  1988);  High  Information  Content 
Flat  Panel  Displays  and  Display  Glass 
Therefore  from  Japan:  Final 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376.  32380-81  (July 
16,  1991). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  titie."  Thus,  the  reference 
point  frtim  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

Ine  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  Scope  of 
Investigation  section  above.  The 
Department  has  no  basis  on  the  record 
to  find  this  defitution  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  this 
domestic  like  product  definition. 

The  Department  has  determined  that 
the  petitions  contain  adequate  evidence 
of  industry  support;  therefore,  polling  is 
unnecessary.  See  Initiation  Checklist  for 
each  country  at  Industry  Support. 
Information  on  the  record  demonstrates 
that  the  producer  who  supports  the 
petitions  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product.  Additionally,  no 
interested  party  pursuant  to  section 
771(9)(A),  (C),  (D).  (E)  or  (F)  of  tiie  Act 
has  expressed  opposition  on  the  record 
to  the  petition.  Accordingly,  the 
Department  determines  that  these 
petitions  are  filed  on  behalf  of  the 
domestic  industry  within  the  meaning 
of  section  732(b)(1)  of  the  Act. 

Initiation  Standard  for  Cost 
Investigations 

Pursuant  to  section  773(b)  of  the  Act. 
the  petitioner  provided  information 
demonstrating  reasonable  grounds  to 
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believe  or  suspect  that  sales  in  the 
comparison  markets  for  Hungary  and 
Portugal  were  made  at  prices  below  the 
cost  of  production  ("COP  ")  and, 
accordingly,  requested  that  the 
Department  conduct  country-wide  sales- 
below-COP  investigations  in  connection 
with  these  investigations.  The  Statement 
of  Administrative  Action  ("SAA"), 
submitted  to  the  Congress  in  connection 
with  the  interpretation  and  application 
of  the  URAA,  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  See 
H.R.  Doc.  No.  103-316,  103d  Cong..  2d 
Sess.  833  (1994).  The  SAA,  at  833.  states 
that  "Commerce  will  consider 
allegations  of  below-cost  sales  in  the 
aggregate  for  a  foreign  country,  just  as 
Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation." 

Further,  the  SAA  provides  that  new 
section  773(b)(2)(A)  of  the  Act  retains 
the  requirement  that  the  Department 
have  "reasonable  grounds  to  believe  or 
suspect"  that  below-cost  sales  have 
occurred  before  initiating  such  an 
investigation.  Reasonable  groimds  exist 
when  an  interested  party  provides 
specific  factual  information  on  costs  and 
prices,  observed  or  constructed, 
indicating  that  sales  in  the  comparison 
market  in  question  are  at  below-cost 
prices.  Id.  We  have  analyzed  the 
country-specific  allegations  as  described 
below. 

Export  Price  ("EP")  and  Normal  Value 
(-NV") 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
A  more  detailed  description  of  these 
allegations  is  provided  in  the  Initiation 
Checklist  for  each  coimtry.  Should  the 
need  arise  to  use  any  of  this  information 
as  facts  available  imder  section  776  of 
the  Act  in  our  preliminary  or  final 
determinations,  we  may  re-examine  the 
information  and  revise  the  margin 
calculations,  as  appropriate. 

Hungary 

EP 

The  petitioner  claims  that  one 
producer.  Nitrokemia  2000  Co. 
("Nitrokemia"),  accounts  for  all  of  the 
sulfanilic  acid  production  in  Hungary 
and,  accordingly,  all  of  the  sulfanilic 
acid  products  exported  to  the  United 
States  from  Hungary.  The  petitioner 
provided  pricing  and  cost  information 
'  for  this  pitKlucer.  According  to  the 
petitioner,  Nitrokemia  sells  sulfanilic 


acid  directly  to  unaffiliated  U.S. 
customers.  For  Nitrokemia,  the 
petitioner  based  EP  on  the  average  U.S. 
Customs  values  classifiable  imder 
2921.42.2200  of  the  HTS,  as  reported  in 
the  ITC's  Dataweb  (http:// 
dataweb.usitc.gov),  for  the  period  of  July 
1,  2000  through  June  30,  2001.  The 
petitioner  did  not  make  any  deductions 
to  this  FOB  port  of  exportation  price  of 
sulfanilic  acid.  See  Hungary  Initiation 
Checklist. 

NV 

According  to  the  petitioner, 
Nitrokemia  has  no  home  market  for 
sulfanilic  acid  and,  therefore,  it  was 
unable  to  obtain,  price  information  for 
sales  in  the  home  market.  The 
Department  confirmed  with  the  U.S. 
Commercial  Service  in  Budapest, 
Hungary  ("Conunercial  Service 
Budapest")  that  there  were  no  other 
producers  of  sulfanilic  acid  in  Hungary, 
nor  were  there  any  known  Hungarian 
industries  which  utilized  commercial 
quantities  of  sulfanilic  acid.  See 
Hungary  Initiation  Checklist.  Therefore, 
the  petitioner  turned  to  third-coimtry 
sales  for  purposes  of  calculating  NV.  For 
a  third-country  market,  the  petitioner 
selected  Germany  because,  based  on  the 
Hungarian  export  statistics,  Germany  is 
the  largest  export  market  for  Nitrokemia. 
After  examining  this  evidence,  we 
found  the  petitibner's  selection  of 
Germany  as  the  comparison  market  to 
be  reasonable  because  it  met  the  criteria 
for  viable  third-country  sales  pursuant 
to  section  773(a)(l)(B)(ii)  of  the  Act. 

The  petitioner  used  Hungarian  export 
statistics  to  determine  third-country 
prices  in  Germany.  These  export 
statistics  pertained  to  a  basket  category, 
aniline  derivatives,  in  which  sulfanilic 
acid  is  included.  The  petitioner 
presented  evidence  that  Nitrokemia  is 
the  only  producer  of  aniline  derivatives 
in  Hungary  and  that  this  basket  category 
provides  the  best  approximation  of 
Nitrokemia's  sulfanilic  acid  exports.  We 
confirmed  with  the  Commercial  Service 
Budapest  that  sulfanilic  acid  falls  imder 
the  Hungarian  basket  category  of  HS 
#2921.42,  aniline  salts  and  derivatives, 
and  that  the  volume  and  value  of 
exports  in  the  Hungarian  export 
statistics  are  maintained  on  a  DAF 
("delivered  to  frontier")  basis. 
Furthermore,  bom  the  description  of 
this  Hungarian  basket  category  and 
discussions  with  the  Commercial 
Service  Budapest,  we  found  that  these 
products  are  comparable  to  the  products 
exported  to  the  United  States  which 
served  as  the  basis  for  EP.  The  petitioner 
did  not  make  any  deductions  to  the 
comparison  market  price. 


Price-to-CV  Comparisons 

The  petitioner  provided  information 
demonstrating  reasonable  groimds  to 
believe  or  suspect  that  sales  of  sulfanilic 
acid  in  the  comparison  market 
(Germany)  were  made  at  prices  below 
the  fully  absorbed  COP,  within  the 
meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation  in  this  country.  See 
section  773(b)(2)(A)  of  the  Act. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufacturing  ("COM"),  selling, 
general,  and  administrative  expenses, 
including  financial  expenses  ("SG&A"), 
and  packing.  The  petitioner  calculated 
COM  based  on  the  petitioner's  own 
factors  of  production  to  estimate  the 
cost  in  Hungary.  The  petitioner  valued 
raw  materials  (i.e.,  natural  gas, 
electricity,  activated  carbon,  aniline, 
sulfuric  acid,  caustic  soda,  and 
hydrochloric  acid)  using  Hungarian 
values  obtained  from  a  market  research 
report  prepared  by  the  Commercial 
Service  Budapest.  The  petitioner  relied 
upon  Nitrokemia's  2000  annual  report 
to  estimate  labor  cost  as  well  as  SG&A 
and  financial  expenses.  The  petitioner 
relied  upon  its  own  factory  overhead 
percentage,  claiming  that  Nitrokemia's 
annual  report  did  not  provide  sufficient 
detail  for  this  purpose. 

Based  upon  the  comparison  of  the 
prices  of  the  foreign  like  product  in  the 
comparison  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  in  the  event  that  we 
determine  that  Germany  is  the 
appropriate  market  upon  which  to  base 
NV,  we  will  conduct  a  COP 
investigation. 

Because  the  comparison-market  price 
was  below  the  COP,  pursuant  to 
sections  773(a)(4),  773(b),  and  773(e)  of 
the  Act,  the  petitioner  based  NV  for 
sales  in  the  comparison  market  on  CV. 
The  petitioner  calculated  CV  using  the 
same  COM,  SG&A  and  financial 
expenses  used  to  compute  comparison 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act,  the  petitioner 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioner  relied  upon  its  ovtrn 
financial  experience  inasmuch  as 
Nitrokemia  reported  a  negative  profit  for 
2000.  The  petitioner  did  not  make  any 
other  adjustments  to  CV  for 
comparisons  to  EP. 

Based  upon  the  comparison  of  CV  to 
EP,  as  adjusted  by  the  Department  [see 
Hungary  Initiation  Checklist),  the 
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petitioner  calculated  estimated  dumping 
margins  ranging  bom  43.52  to  45.14 
percent.  See  Hungary  Initiation 
Checklist. 

Portugal 


EP 

The  petitioner  claims  that  one 
producer,  Quimigal  S.A.  ("Quimigal"), 
accounts  for  all  of  the  sulfanilic  acid 
production  in  Portugal  and.  accordingly, 
all  of  the  sulfanilic  acid  products 
exported  to  the  United  States  from 
Portugal.  The  petitioner  provided 
pricing  and  cost  information  for  this 
producer.  According  to  the  petitioner, 
Quimigal  sells  its  product  through  an 
unaffiliated  reseller  in  the  United 
Kingdom  ("UK")  to  unaffiliated  U.S. 
customers.  For  Quimigal,  the  petitioner 
based  EP  on  U.S.  Customs  values 
classifiable  under  2921.42.2200  of  the 
HTS,  as  reported  in  the  ITC's  Dataweb 
{http://dataweb.usitc.gov)  for  the  period 
of  July  1.  2000  through  June  30.  2001. 
The  petitioner  adjusted  this  FOB  port  of 
exportation  price  by  deducting  an 
amount  for  gross  profit  realized  on  the 
transaction  by  the  unaffiliated  UK 
reseller.  No  further  adjustments  were 
made  by  the  petitioner. 

While  the  petitioner  provided  some 
support  for  this  adjustment,  we  have 
adopted  the  more  conservative  approach 
of  using  Portuguese  export  statistics  to 
measure  EP.  This  approach  should 
avoid  any  inflation  of  the  U.S.  prices  as 
reported  in  U.S.  import  statistics  due  to 
the  reseller's  markup,  without 
attempting  to  quantify  the  markup.  See 
Portugal  Initiation  Checklist  for  a 
complete  discussion  of  the  changes  we 
made  to  the  EP.  These  export  statistics 
pertained  to  a  basket  category,  aniline 
derivatives,  in  which  sulfanilic  acid  is 
included.  The  petitioner  presented 
evidence  that  Quimigal  is  the  only 
producer  of  aniline  derivatives  in 
Portugal  and  that  this  basket  category 
provides  the  best  approximation  of 
Quimigal's  sulfanilic  acid  exports.  The 
Portuguese  export  statistics  were 
already  in  U.S.  dollars,  so  there  was  no 
need  to  perform  any  conversions. 

NV 

According  to  the  petitioner,  Quimigal 
has  no  home  market  for  sulfanilic  acid 
and,  therefore,  it  was  unable  to  obtain 
price  information  for  sales  in  the  home 
market.  Therefore,  the  petitioner  turned 
to  third-country  sales  for  purposes  of 
calculating  NV.  For  third-country 
markets,  the  petitioner  selected  Spain, 
the  UK,  and  Pakistan.  After  examining 
the  evidence,  we  find  that  the  UK  is  the 
most  reasonable  comparison  market 
because,  based  on  the  Portuguese  export 


statistics,  the  UK  is  the  largest  export 
market  for  Quimigal  and  because  it 
meets  the  criteria  for  viable  third- 
country  sales  pursuant  to  section 
773(a)(l)(B)(ii)  of  the  Act.  See  Portugal 
Initiation  Checklist. 

Price-to-CV  Comparisons 

According  to  the  petitioner,  the  per- 
unit  prices  for  the  comparison  market, 
calculated  using  Portuguese  export 
statistics,  are  below  Quimigal's 
estimated  cost  of  production.  Therefore, 
the  petitioner  requested  that  the 
Department  conduct  a  country-wide 
sales-below-cost  investigation  in  the 
comparison  market.  See  section 
773(b)(2)(A)  of  the  Act. 

Pursuant  to  section  773(b)(3)  of  the 
Act.  COP  consists  of  the  COM,  SG&A 
expenses  (which  include  financial 
expenses),  and  packing.  Because 
Quimigal  also  produces  aniline,  a  major 
input  in  the  production  of  sulfanilic 
acid,  the  petitioner  included  estimated 
costs  for  Quimigal's  aniline  production 
in  its  overall  calculation  of  COP. 

As  an  estimation  of  the  cost  of  aniline 
production  in  Portugal,  the  petitioner 
calculated  Quimigal's  COM  for  aniline 
based  on  a  Stanford  Research  Institute 
("SRI")  report '  of  the  estimated  cost  of 
producing  aniline  in  Germany.  The 
petitioner  valued  raw  materials  using 
the  same  research  report  except  in  the 
case  of  benzene,  where  the  petitioner 
used  prices  from  the  Weekly  DeWitte 
Newsletter  for  Benzene  and  Derivatives, 
and  in  the  case  of  nitric  acid  and 
hydrogen,  where  the  petitioner  used 
quotes  taken  from  suppliers  to  a 
European  producer  of  sulfanilic  acid. 

To  calculate  Quimigal's  COM  for 
sulfanilic  acid,  the  petitioner  used  its 
own  factors  of  production  to  estimate 
the  cost  in  Portugal.  The  petitioner 
valued  raw  materials  bom  various 
sources.  Sulfuric  acid  and  activated 
carbon  were  valued  based  on  quotes  and 
invoices  obtained  from  the  European 
producer.  Labor,  natural  gas  and 
electricity  were  valued  based  on 
Portuguese  values  obtained  from  market 
research  performed  by  the  U.S. 
Commercial  Service  in  Lisbon,  Portugal. 
The  petitioner  was  unable  to  obtain 
Quimigal's  financial  statements  for 
purposes  of  deriving  factory  overhead, 
SG&A,  and  interest  expense. 
Consequently,  the  petitioner  relied  upon 
its  ovfn  experience  for  SG&A  and 
interest  expense,  while  factory  overhead 
was  calculated  using  the  SRI  report, 
which  we  found  resulted  in  a  more 
conservative  percentage  than  if  the 


petitioner  had  relied  upon  its  own 
experience. 

Based  upon  the  comparison  of  the 
prices  of  the  foreign  like  product  in  the 
comparison  market  to  the  calculated 
COP  of  the  product,  we  find  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  in  the  event  that  we 
determine  that  the  UK  is  the  appropriate 
market  upon  which  to  base  NV,  we  will 
conduct  a  COP  investigation. 

Because  the  comparison-market  prices 
were  below  the  COP,  pursuant  to 
sections  773(a)(4),  773(b),  and  773(e)  of 
the  Act,  the  petitioner  based  NV  for 
sales  in  the  comparison  market  on  CV. 
The  petitioner  calculated  CV  using  the 
same  COM.  SG&A  and  financial 
expenses  it  used  to  compute  comparison 
market  costs.  Consistent  with  section 
773(e)(2)  of  the  Act.  the  petitioner 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioner  relied  upon  its  own 
financial  experience  for  the  year  for 
2000  because  it  was  unable  to  obtain 
Quimigal's  financial  statements.  The 
petitioner  did  not  make  any  other 
adjustments  to  CV  for  comparisons  to 

EP. 

Based  upon  the  comparison  of  CV  to 
EP,  as  adjusted  by  the  Department,  the 
estimated  dumping  margin  is  91.82 
percent. 


•  This  report  is  part  of  SRl's  Process  Economics 
Program.  It  was  provided  lo  NPC  on  a  confidentia] 
basis. 


Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  sulfanilic  acid  from  Hungary 
and  Portugal  are  being,  or  are  likely  to 
be,  sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise.  The  petitioner  contends 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in 
employment,  domestic  prices, 
production,  net  sales  volume  and  value, 
and  inventory.  The  allegations  of  injury 
and  causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence,  and  meet  the 
statutory  requirements  for  initiation  (see 
Hungary  Initiation  Checklist  and 
Portugal  Initiation  Checklist). 
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Initiation  of  Antidumping  Investigations    DEPARTMENT  OF  COMMERCE 


Based  upon  our  examination  of  the 
petitions  on  sulfanilic  acid,  we  have 
found  that  they  meet  the  requirements 
of  section  732  of  the  Act.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  sulfanihc  acid  from  Hungary 
and  Portugal  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  Unless  this  deadline  is 
extended  pursuant  to  section  733(c)(1), 
we  will  make  our  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  respective 
petition  has  been  provided  to  the 
representatives  of  the  governments  of 
Hungary  and  Portugal.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  each  petition  to  each  exporter  named 
in  the  petitions,  as  provided  for  under 
section  351.203(c)(2)  of  the 
Department's  regulations. 

rrc  Notification  I 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act.  I 

Preliminary  Detenninatiohs  by  the  ITC 

The  ITC  will  determine  no  later  than 
November  13,  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
sulfanilic  acid  from  Hungary  or  Portugal 
are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  A  negative  ITC 
determination  for  any  coimtry  will 
result  in  the  investigation  being 
tenninated  with  respect  to  that  coimtry; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  18,  2001. 
Faryar  Shinad, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  01-26941  Filed  10-25-01;  8:45  am] 
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International  Trade  Admlnistiation 

(C-357-B17,  C-351-635, 0-427-823,  C-580- 
849] 

Notice  Of  Initiation  of  Countervailing 
Duty  Investigations:  Certain  Cold- 
Rolled  Cart>on  Steel  Flat  Products 
From  Argentina,  Brazil,  France,  and  ttie 
Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
is  initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  certain  cold-rolled  carbon  steel  flat 
products  from  Argentina,  Brazil,  France, 
and  the  Republic  of  Korea  have  received 
countervailable  subsidies. 

ACTION:  Initiation  of  countervailing  duty 
investigations. 

EFFECTIVE  DATE:  October  26,  2001. 
FOR  FURTHER  MFGRMATION  CONTACT: 

Suresh  Maniam  (Argentina,  Brazil,  and 
France)  at  (202)  482-0176  and  Jonathon 
Lyons  (Argentina  and  the  Republic  of 
Korea)  at  (202)  482-0374;  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Initiation  of  Investigatioiis 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
"Department")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (April  2001). 

The  Petitions 

On  September  28,  2001,  the 
Department  received  petitions  filed  in 
proper  form  by  Bethlehem  Steel  Corp., 
United  States  Steel  LLC.,  LTV  Steel 
Company,  Inc.,  Steel  Dynamics,  Inc., 
National  Steel  Corp.,  Nucor  Corp.,  WQ 
Steel,  Inc.,  and  Weirton  Steel  Corp. 
(collectively,  "the  petitioners").  The 
Department  received  supplemental 
information  to  support  the  petition  for 
France  on  October  3,  2001. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manu&cturers,  producers,  or  exporters 


of  the  subject  merchandise  from 
Argentina,  Brazil,  France,  and  the 
Republic  of  Korea  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act,  and 
that  such  imports  are  materially 
injuring,  or  threatening  material  injury 
to,  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
sections  771(9)(C)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support.  See  "Determination  of  Industry 
Support  for  the  Petitions"  section, 
below. 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  certain  cold- 
rolled  (cold-reduced)  flat-rolled  carbon- 
quality  steel  products,  neither  clad, 
plated,  nor  coated  with  metal,  but 
whether  or  not  annealed,  painted, 
varnished,  or  coated  with  plastics  or 
other  non-metallic  substances,  both  in 
coils,  0.5  inch  wide  or  wider,  (whether 
or  not  in  successively  superimposed 
layers  and/or  otherwise  coiled,  such  as 
spirally  oscillated  coils),  and  also  in 
straight  lengths,  which,  if  less  than  4.75 
mm  in  thiclmess  having  a  width  that  is 
0.5  inch  or  greater  and  that  measures  at 
least  10  times  the  thickness;  or,  if  of  a 
thickness  of  4.75  mm  or  more,  having  a 
width  exceeding  150  mm  and  meastiring 
at  least  twice  the  thickness.  The 
products  described  above  may  be 
rectangular,  square,  circular  or  other 
shape  and  include  products  of  either 
rectangular  or  non-rectangtilar  cross- 
section. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titaniimi  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromiimi, 
copper,  niobiimi,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  alimiinum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements:  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
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weight,  respectively  indicated:  1.80 
percent  of  manganese,  or  2.25  percent  of 
silicon,  or  1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or  1.25 
percent  of  chromium,  or  0.30  percent  of 
cobalt,  or  0.40  percent  of  lead,  or  1.25 
percent  of  nickel,  or  0.30  percent  of 
tungsten,  or  0.10  percent  of 
molybdenum,  or  0.10  percent  of 
niobiimi  (also  called  colimibium),  or 
0.15  percent  of  vanadium,  or  0.15 
percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 

Thickness:  0.001  to  0.010  inch 
Width:  15  to  32  inches 


specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called 
AISI  grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS; 

•  Tool  steels,  as  defined  in  the 
HTSUS;  Silico-manganese  steel,  as 
defined  in  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
exceeding  2.25  percent; 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 


Chemical  Composition 


•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
less  than  2.25  percent,  and  (a)  fully- 
processed,  with  a  core  loss  of  less  than 
0.14  watts/pound  per  mil  (0.001  inch), 
or  (b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(0.001  inch); 

•  Certain  shadow  mask  steel,  which 
is  alimiinum  killed  cold-rolled  steel  coil 
that  is  open  coil  annealed,  has  an  ultra- 
flat,  isotropic  surface,  and  which  meets 
the  following  characteristics: 


Element 


Weight  % 


<0.002% 


.  Certain  flapper  valve  steel,  which  is  hardened  and  tempered,  surface  poUshed,  and  which  meets  the  foUowing  character- 
istics: 
Thickness:  <1.0  mm 
Width:  <152.4  mm 

Chemical  Composition 


c 

0.90-1.05 

Si 
0.15-0.35 

Mn 
0.30-0.50 

P 
<0.03 

S 

Weight  % 

<0.006 

MECHANICAL  PROPERTIES 

SI  62  Kgf/mm2. 

2475  Vickers  hardness  numtwr. 

9 

Hardness  

Physical  Properties 

Flatness  

<0.2%  of  nominal  strip  width. 

Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  uniform  tempered  martensite. 

Non-Metallic  Inclusion 


Thickness  (mm) 


Sulfide  Inclusion 
Oxkle  Inclusion  . 


Roughness 
((im) 


>0.04% 
>0.05% 


Compressive  Stress:  10  to  40  Kgf/mm  = 


Surface  roughness 


ThKkness  (mm) 


-1- 


Roughness 
(^m) 


t£0.209 

0.209<t<0.310 

0.310<t<0.440 


Rz<0.5 
Rz^.6 
RzSO.7 
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Surface  Roughness— Continued 


Thickness  (mm) 


0.440«d<0.560 
0.560<t 


•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 
Thickness:  <0.100  mm  ±7% 
Width:  100  to  600  mm 


Chemical  Composition 


Element  .. 
Weight  % 


C 
^.07 


Mn 
0.2-0.5 


P 
^.05 


S 
<0.05 


Mechanical  Properties 


Hardness  

Total  Elongation  . 
Tensile  Strength 


Full  Hard  (Hv  180  minimum). 

<3%. 

600to850N/mm2. 


Physical  Properties 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1.0  m) 


<0.3  micron.  - 

<3.0  mm. 

<0.5  mm. 

<0.01  mm  greater  than  thickness. 

<75.0  mm. 


•  Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inch  ±  .0015  inch 
Width:  33  to  45.5  inches 


Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.004 


Mn 
0.4 


P 

669 


S 

6.669 


Mechanical  Properties 


Hardness 


Physical  Properties 


Finish  

Gamma  Crown  (in  5  inches) 

Flatness  

Coating  

Camber  (in  any  10  inch  feel) 
Coil  Size  ID 


Roughness 
(nm) 


Rz<0.8 
Rzsl.O 


Al 
<0.07 


Fe 
Balance 


Si 
0.65 


Al 
6.4 


B    60-75  (AIM 
65) 


Smooth  (30-60  microinches). 

0.0005  inch,  start  measuring  one-quarter  inch  from  slit  edge 

20  l-UNIT  max. 

C3A-.08A  max.  (A2  coating  acceptable). 

1/16. 

20  Inches. 


Magnetic  Properties 


Core  Loss  (1  5T/60  Hz)  NAAS  ... 
Pemieability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical,  1500  minimum. 


•  Certain  aperture  mask  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 

•  lIiicKness:  0.025  to  0.245  mm 

•  Width:  381-1000  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 
<0.01 


N 
0.004  to  0.007 


Al 
<0.007 
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•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  which  meets  the  following  characteristics: 

Chemical  Composition 

Element 
Min. 
Weight 

C 
0.02 
0.06 

Mn 

0.20 

0.40 

P 

S 

Si 

Al 

0.03 

0.08 

(Aiming 

0.05) 

As 

Cu 

B 

N 

0.003 

% 

Max. 
Weight 

0.02 

0.023 

(Aiming 

0.018 

Max.) 

0.03 

0.02 

0.08 

0008 

% 

(Aiming 
0.005) 

Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  mch) 

and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inch)  in  length. 

Surface  Treatment  as  follows:  »   ,      j      •»  ui    r     ^,.u«i  .>io»;r,o 

The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  shvers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Extra  Bright 


Roughness,  RA  microirx:ties  (microm- 
eters) 


Aim 


Min. 


5(0.1) 


Max 


0(0) 


7  (0.2) 


•  Certain  annealed  and  temper-rolled  cold-rolled  continuously  cast  steel,  in  coils,  with  a  certificate  of  analysis  per 
Cable  System  International  ("CSI")  Specification  96012.  with  the  following  charactensUcs: 

Chemical  Composition 


Element 

Max  Weight  % 


C 
0.13 


Mn 
0.60 


P 
0.02 


S 
0.05 


Physical  and  Mechanical  Properties 


Base  Weight  

Theoretical  Thickness 

Wklth 

Tensile  Strength  

Elongation 


55  pounds. 

0.0061  inch  (+/- 10  percent  of  theoretical  thk*ness). 

31  inches. 

45,000-55,000  psi. 

Minimum  of  15  percent  in  2  inches. 


.  Concast  cold-rolled  drawing  quality  sheet  steel.  ASTM  a-620-97.  Type  B    or  single  r«^"^«^  .^lack  plate.  ASTMA- 

625-92    Type  D    T-1    ASTM  A-625-7e  and  ASTM  A-366-96,  T1-T2-T3  Commercial  bnght/luster  7a  both  sides. 

RMS  12  maiimum.  Thickness  range  of  0.0088  to  0.038  inches,  width  of  23.0  inches  to  36.875  inches. 
•  Certain  single  reduced  black  plate   meeting  ASTM  A-625-98  spec  fications   53  oound  base  weight  (0.0058  inch  thick) 

with  a  Temper  classificaUon  of  T-2  (49-57  hardness  using  the  Rockwell  30  T  scale).  •  u,    wn  »„~.  matf» 

.  Certain  single  reduced  black  plate,  meeting  ASTM  A-625-76  specifications,  55  pound  base  weight.  MR  type  matte 

finish,  TH  basic  tolerance  as  per  A263  trimmed.  ....  ^,.  ju  v.«  m  nn??  tnr-k  thSr-lr) 

.  Certain  single  reduced  black  plate,  meeting  ASTM  A-625-98  specifications   65  oound  base  weight  (0.0072  inch  thick) 

with  a  Temper  classification  of  T-3  (53-61  hardness  usingthe  Rockwell  30  T  scale).  „„^:„„  ^v,.„n»»r 

.  Certain  cold-rolled  black  plate  bare  steel  strip,  meeting  ASTT^  A-«25  specifications,  which  meet  the  following  character- 

istics: 

Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.13 


Mn 
0.60 


P 

o.oe 


s 

0.05 


Physical  and  Mechanical  Properties 


Tt>ickness 
Hardness  . 


Elongation  

Tensile  Strength 


0.0058  inch  ±0.0003 
mdt\. 

T2/HR  SOT  50-60  aim- 
ing. 

Si  5%. 

51 .000.0  psi  ±4.0  aim- 
ing. 
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•  Certain  cold-rolled  black  plate  bare  steel  strip,  in  coils,  meeting  ASTM  A-623,  Table  U,  Type  MR  specifications 
which  meet  the  following  characteristics: 

Chemical  Composition 


Element 

C 
0.13 

Mn 
0.60 

P 
0.04 

S 
0.05 

Max.  Weight  %  



Physical  and  Mechanical  Properties 

Thickness 

1 

0.0060  inch  (±  0.0005  inch). 
10  inches  (+  V*  to  %  inch/-0). 
55,000  psi  max. 
Minimum  of  15  percent  in  2  inches. 

Width i 

Tensile  Strength  1 

Elongation i 

1 . 

•  Certain  "blue  steel"  coil  {also  known  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  of  0.30  mm  to 

0.42  mm  and  width  of  609  mm  to  1219  mm,  in  coil  fonn; 

•  Certain  cold-rolled  steel  sheet,  coated  with  porcelain  enameling  prior  to  importation,  which  meets  the  foUowine  charac- 

teristics: ® 

Thickness  (nominal):  <0.019  inch 
Width:  35  to  60  inches 

Chemical  Composition 


Element ! 

Max.  Weight  %  j. 

Min.  Weight  %  |. 


•  Certain  cold-rolled  steel,  which  meets  the  foUowins  characteristics- 
Width:  >66  inches 


Chemical  Composition 


Element 

Max.  Weight  % 


C 
0.07 


Mn 
0.67 


P 
0.14 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm) 

Min.  Yield  Point  (MPa) 

Max  Yield  Point  (MPa) 

Min.  Tensile  Strength  (MPa) 
Min.  Etongatkxi  % 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <  1.31  mm 
Width:  <  80  mm 

Chemical  Composition 


Element  .. 
Weight  % 


C 
1.210  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
^.03 


S 
<0.00 


Cr 
0.3  to  0.5 


Other  properties: 

Carbide:  Fully  spheroidized  having  >80%  of  carbides,  which  are  <  0.003  mm  and  uniformly  dispersed 
Siirfece  finish:  Bnght  finish  fiw  from  pits,  scratches,  rust,  cracks,  or  seams  Smooth  edges. 


Edge  camber  (in  each  300  mm  of  length):  <  7  mm  arc  height  Cross  bow  (per  inch  of  width):  0.015  mm  max 
•  Certain  transformation-induced  plasticity  (TRIP)  steel,  which  meets  the  following  characteristics: 

Variety  1 

Chemical  Composition 


Element 

Min.  Weight  %  . 
Max.  Weight  % 


C 
0.09 
0.13 


Si 
1.0 
2.1 


Thickness  Range  (rrMn) 


Physical  and  Mechanical  Properties 


1.000-2.300  (ifKdusive). 


Si 
0.03 


0.800-2.000 

265 

365 

440 

26 


Ni 
0.25 


Mn 
0.90 
1.7 
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Min.  YieW  Point  (MPa)  

Max  YieW  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Ekxigatnn  %  


Element 

Min.  Weight  %  . 
Max.  Weight  % 


Thk^kness  Range  (mm)  

Min.  YieW  Point  (MPa)  

Max.  YiekJ  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Etongatnn  %  


Element 

Min.  Weight  % 
Max.  Weight  % 


Thk*ness  Range  (mm)  

Min.  YieW  Point  (MPa)  

Max.  YieW  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Etongation  %  


Physical  and  Mechanical  Properties— Continued 


320. 
480. 
590. 

24  (if  1.000-1.199  thickness  range). 

25  (if  1.200-1.599  thwkness  range). 

26  (if  1.600-1.999  thk*ness  range). 

27  (if  2.000-2.300  thk*ness  range). 


Variety  2 

Chemical  Composition 


c 

0.12 
0.16 


Physical  and  Mechanical  Properties 


1.000-2.300  (inclusive). 

340. 

520. 

680 

21  (if  1.000-1.199  thickness  range). 

22  (if  1 .200-1 .599  ttvckness  range). 

23  Of  1  -600-1 .999  thk^ness  range). 

24  (if  2.000-2.300  thickness  range). 


VarieityS 

Chemical  CoMPOsmoN 


Physical  and  Mechanical  Properties 


1.200-2.300  (inckisive). 

370. 

570. 

780. 

18  (if  1.200-1.599  thfckness  range). 

19  (if  1.600-1.999  thckness  range). 

20  (if  2.000-2.300  thrckness  range). 


•  Certain  cold-roUed  steel,  which  meets  the  following  characteristics: 

Variety  1 

Chemical  Composttion 


Element 

Min.  Weight  %  . 
Max.WeigM% 


C 
010 


Mn 
0.40 


Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  

Min.  YieW  Point  (MPa)  

Max.  YieW  Point  (MPa)  

Min.  Tensile  Strength  (MPa) 
Min.  Etongatton 


Si 
1.5 
2.1 


Mn 
1.1 
1.9 


c 

Si 

Mn 

013 

1.3 

1.5 

0.21 

2.0 

2.0 

p 
oi6 


Cu 
015 
035 


0.600-0.800 

185 

285 

340 

31  (ASTM  standartj  31%  <:  JIS  standard  35%) 


Variety  2 
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Chemical  Composition 

Element 

c 

Mn 

P 

Cu 
0  15 

Min.  Weight  %  

Max.  Weight  %  

0.05 

0.40 

0.08 

0.35 

Variety  3 

Physical  and  Mechanical  Properties 


Thickness  Range  (mm)  j.. 

Min.  Yield  Point  (MPa)  ].. 

Max.  Yield  Point  (MPa) 

Min.  Tensile  Strength  (MPa)  ...... 

Min.  Elongation  %  


0.800-1.000 

145 

245 

295 

31  (ASTM  standard  31%  =  JIS  standard  35%) 


Chemical  Composition 


Element  

Max.  Weight  % 


C 
0.01 


Si 
0.05 


Mn 
0.40 


P 
0.10 


S 
0.023 


Cu 
0.15-35 


Nl 
0.35 


Al 
0.10 


Nb,  Ti, 
V.  B 
0.10 


Mo 
0.30 


Physical  and  Mechanical  Properties 


Thickness  (mm): 
Ekxigatk>n  %:  >  . 


0.7 
35 


•  Porcelain  enameling  sheet,  drawing 
quality,  in  coils,  0.014  inch  in  thickness, 
+0.002,  -  0.000,  meeting  ASTM  A-424- 
96  Type  1  speciHcations,  and  suitable 
for  two  coats. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000,  7209.25.0000, 
7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 
7211.23.3000,  7211.23.4500, 
7211.23.6030.  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 
7211.29.6030,  7211.29.6080. 
7211.90.0000,  7212.40.1000. 
7212.40.5000,  7212.50.0000. 
7225.19.0000,  7225.50.6000. 
7225.50.7000,  7225.50.8010. 
7225.50.8085,  7225.99.0090. 
7226.19.1000,  7226.19.9000. 
7226.92.5000.  7226.92.7050. 
7226.92.8050.  and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 


Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Governments  of 
Argentina  ("GOA"),  Brazil  ("GOB"), 
France  ("GOF"),  the  Republic  of  Korea 
("GOK"),  and  the  European  Commission 
("EC")  for  consultations  with  respect  to 
the  petitions  filed.  The  GOK  did  not 
accept  our  invitation  to  hold 
consultations.  On  October  12,  2001,  the 
Department  held  separate  consultations 
with  the  GOA,  GOB,  and  the  GOF/EC. 
The  GOA  also  submitted  additional 
information  on  October  15.  2001.  The 
points  raised  in  the  consultations  are 
described  in  the  individual  country- 
specific  consultation  memoranda  to  the 
file  dated  October  12.  2001,  which  are 
on  file  in  the  Department's  Central 
Records  Unit,  Room  B-099  of  the  main 
Department  of  Commerce  building. 

Determination  of  Industry  Support  for 
the  Petition 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  as  a 
whole  of  a  (domestic  like  product.  Thus, 
when  determining  the  degree  of 
industry  support,  the  statute  directs  the 
Department  to  look  to  producers  and 
workers  who  produce  the  domestic  like 
product.  The  International  Trade 
Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 


the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  imder  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation." 
i.e..  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petitions. 
Moreover,  the  petitioners  do  not  offer  a 
definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

The  petitions  cover  certain  cold-rolled 
steel  as  defined  in  the  "Scope  of  the 
Investigations"  section,  above,  a  single 


>  See  Algoma  Steel  Corp.  Ltd.,  v.  United  States, 
688  F.Supp.  639,  642-44  (CTT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  lapan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376.  32380-81  (July  16,  1991). 
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class  or  kind  of  merchandise.  The 
Department  has  no  basis  on  the  record 
to  find  the  petitioners'  definition  of  the 
domestic  like  product  to  be  inaccurate. 
The  Department,  therefore,  has  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petitions. 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  accoimt  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Finally,  section  732(c)(4)(D)  of  the  Act 
provides  that  if  the  petition  does  not 
establish  support  of  domestic  producers 
or  workers  accounting  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the 
administering  agency  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition  as  required  by  subparagraph 
(A),  or  (ii)  determine  industry  support 
using  any  statistically  valid  sampling 
method  to  poll  the  industry. 

The  Department  has  determined, 
pursuant  to  section  732(c)(4)(D),  that 
there  is  support  for  the  petitions  as 
required  by  subparagraph  (A). 
Specifically,  the  Department  made  the 
following  determinations.  For 
Argentina,  Brazil,  France,  and  the 
Republic  of  Korea,  the  petitioners 
established  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like  product. 
Therefore,  the  domestic  producers  or 
workers  who  support  the  petitions 
account  for  at  least  25  percent  of  the 
total  production  of  the  domestic  like 
product,  and  the  requirements  of  section 
732(c)(4)(A)(i)  are  met.  Furthermore, 
because  the  Department  received  no 
opposition  to  the  petitions,  the  domestic 
producers  or  workers  who  support  the 
petitions  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the 
petitions.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  are  also  met. 
Accordingly,  the  Department 
determines  that  the  petitions  were  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act.  See  the  Initiation  Checklists 
for  each  country  dated  October  18,  2001 
("Initiation  Checklist"). 


Injury  Test 

Because  Argentina,  Brazil.  France, 
and  the  Republic  of  Korea  are  each  a 
"Subsidies  Agreement  Coimtry"  within 
the  meaning  of  section  701(b)  of  the  Act. 
section  701(a)(2)  of  the  Act  applies  to 
these  investigations.  Accordingly,  the 
ITC  must  determine  whether  imports  of 
the  subject  merchandise  from  these 
countries  materially  injure,  or  threaten 
material  injury  to.  an  industry  in  the 
United  States. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise.  The 
petitioners  contend  that  the  industry's 
injured  condition  is  evident  in  the 
stagnation  of  U.S.  producers'  sales 
volumes  and  profits,  the  decline  of  their 
capacity  utilization,  the  increase  of  U.S. 
inventories  and  closures  of  U.S. 
production  facilities.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information.  We  have  examined 
the  accuracy  and  adequacy  of  the 
evidence  provided  in  the  petitions  and 
have  determined  that  the  petitions 
allege  the  elements  necessary  for  the 
imposition  of  a  duty  under  section  731 
of  the  Act  and  contain  information 
reasonably  available  to  the  petitioners 
supporting  the  allegations  [see  Initiation 
Checklists,  Injury  Allegation  section). 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition  on  behalf  of  an 
industry  that  (1)  alleges  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioners  supporting 
the  allegations. 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  which  we  are  measuring  subsidies  is 
the  calendar  year  2000. 

Initiation  of  Countervailing  Duty 
Investigations 

The  Department  has  examined  the 
coimtervailing  duty  petitions  on  certain 
cold-rolled  carbon  steel  flat  products 
from  Argentina,  Brazil,  France,  and  the 
Republic  of  Korea  and  found  that  they 
comply  with  the  requirements  of  section 
702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(b)  of  the 


Act,  we  are  initiating  a  countervailing 
duty  investigation  in  each  coimtry  to 
determine  whether  manufacturers, 
producers,  or  exporters  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
Argentina,  Brazil,  France,  and  the 
Republic  of  Korea  receive 
countervailable  subsidies  (see  Initiation 
Checklist  for  each  coimtry). 

Argentina 

A.  General.  The  petitioners  argue  that 
the  Department's  current  formula  for 
allocating  non-recurring  subsidies 
understates  the  time  value  of  money, 
and  thus  undervalues  every  non- 
recurring subsidy.  According  to  the 
petitioners,  this  undervaluing  is  biased 
in  favor  of  the  respondents,  inconsistent 
with  the  statute  and  the  Department's 
regulations,  inconsistent  with 
commercial  reality,  and  inconsistent 
with  other  agency  practices.  In  its  place, 
the  petitioners  propose  that  the 
Department  adopt  a  mid-year  allocation 
methodology,  which  they  claim  would 
recognize  that,  on  average,  subsidies  are 
received  in  the  middle  of  the  year,  as 
opposed  to  the  beginning  of  the  year  (as 
under  our  current  methodology). 

In  the  past,  we  have  considered  and 
rejected  the  same  argument  advocated 
now  by  the  petitioners  that  the 
Department's  long-standing  allocation 
formula  should  be  replaced  by  a  mid- 
year convention  approach.  See  Preamble 
to  the  Department's  CVD  Regulations, 
63  FR  at  65399;  1989  Proposed 
Regulations,  54  FR  23366,  23375-76 
(May  31, 1989);  Subsidies  Appendix  in 
Cold-RoUed  Carbon  Steel  Flat-Rolled 
Products  from  Argentina:  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order,  49  FR  18006, 18018  (April  26. 
1984);  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  from  France,  64  FR  73277, 
73298  (December  29,  1999)  ("French 
Plate").  As  we  have  explained  on 
several  occasions,  our  current  allocation 
formula,  codified  at  19  CFR 
351.524(d)(1).  has  proven  to  be 
predictable  and  easy  to  administer.  It 
has  been  implemented  for  almost 
twenty  years  without  controversy  in 
virtually  every  CVD  proceeding,  and  its 
reasonableness  has  been  upheld  by  the 
Court  of  International  Trade  in  Michelin 
Tire  Corp.  v.  United  States.  6  CIT  320 
(1983).  vacated  on  other  grounds,  9  CIT 
38  (1985).  Accordingly,  for  purposes  of 
this  initiation,  we  will  continue 
applying  our  allocation  formula  as  it 
stands  in  19  CFR  351.524(d)(1). 
Consequently,  with  respect  to 
Argentina,  we  will  not  examine  any 
previously  investigated  subsidies 
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received  prior  to  1986,  which  have 
already  been  determined  to  have  a 
fifteen-year  average  useful  life  ("AUL"), 
because  these  subsidies  have  already 
been  fully  allocated. 

B.  Equityworthiness  and 
Creditworthiness.  The  petitioners  allege 
that  the  principal  producer/exporter  of 
subject  merchandise  in  Argentina  is 
Siderar  Sociedad  Anonima  Industrial  Y 
Comercial  ("Siderar").  According  to  the 
petitioners,  prior  to  1993,  Siderar  was 
known  as  Sociedad  Mixta  Siderugica 
Argentina  ("SOMISA").  and  briefly  from 
1992  to  1993,  was  known  as  Aceros 
Parana  S.A.  {"APSA"). 

The  petitioners  claim  that  the 
Department  previously  found  SOMISA 
to  be  unequityworthy  from  1984 
through  1990  in  Cold-Rolled  Carbon 
Steel  Flat-Rolled  Products  From 
Argentina:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  38257,  38260  (July  17, 
1997)  {-'1997  Cold-Rolled  Prelim").  In 
addition,  the  petitioners  allege  that 
SOMISA  was  foimd  xmcreditworthy  in 
1992  in  Notice  of  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  Argentina.  66  FR  10990, 
10994  (February  21,  2001)  {-Hot-Rolled 
Prelim").  The  petitioners  claim  that, 
although  the  determination  of 
uncreditworthiness  in  that  case  was 
based  on  adverse  facts  available,  the 
Department's  decision  was  nonetheless 
supported  by  sufficient  facts  presented 
in  the  petition  in  that  case.  In  particular, 
the  petitioners  state  that,  in  the  two 
years  prior  to  1992,  SOMISA's  retimi  on 
sales  worsened  from  negative  seventy- 
nine  percent  in  1991  to  negative  eighty- 
seven  percent  in  1992.  Furthermore, 
according  to  the  petitioners,  SOMISA's 
operating  margins  were  negative  fifty- 
nine  percent  and  negative  eighty-one 
percent  in  1991  and  1992,  respectively, 
and  that  SOMISA's  debt  went  from  388 
million  pesos  in  1991  to  570  million 
pesos  in  1992,  while  net  worth  fell  from 
717  million  pesos  to  negative  913 
million  pesos  in  the  same  period.  The 
petitioners  note  that,  in  the  Hot-Rolled 
Prelim,  we  stated  that  SOMISA  was  (1) 
losing  approximately  20  million  dollars 
a  month,  (2)  not  a  viable  economic 
entity  on  its  own,  and  (3)  in  a  state  of 
technical  insolvency.  66  FR  at  10994- 
95.  Finally,  the  petitioners  allege  that 
SOMISA/ APSA  was  unequityworthy  in 
1992.  Citing  to  Final  Affirmative 
Countervailing  Duty  Determination : 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  66  FR  37007 
CJuly  16,  2001)  and  accompanying  Issues 


and  Decision  Memorandum,  at  section 
on  "Programs  Determined  to  Confer 
Subsidies:  Investment  Conunitment," 
the  petitioners  state  that  the  Department 
impliciUy  found  the  company 
imequityworthy  in  a  previous  case 
because  it  countervailed  "committed 
investments"  as  an  equity  infusion 
made  in  that  year.  In  addition,  the 
petitioners  argue  that,  assuming  the 
Department  determines,  as  it  did  in  the 
Hot-Rolled  Prelim,  to  treat  the 
"committed  investments"  as  being 
received  in  1993  and  1994,  it  should 
open  an  equityworthiness/ 
creditworthiness  investigation  for  these 
years,  and  allow  parties  to  comment. 

Unless  a  company  provides  new 
information  to  the  contrary,  once  a 
determination  of  unequityworthiness 
has  been  made  for  certain  years,  the 
Department's  practice  is  to  continue  to 
find  that  company  imequit)rworthy  for 
those  same  years  in  subsequent  cases. 
See.  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Brazil,  58 
FR  37295,  37297  Quly  9, 1993)  ("Bmzil 
Certain  SteeP').  Based  on  our  previous 
finding  of  unequityworthiness  for 
SOMISA  in  1997  Cold-Rolled  Prelim 
from  1984  through  1990,  we  will 
consider  this  unequityworthiness  in 
analyzing  any  equity  infusions  received 
in  those  years. 

The  examination  of  creditworthiness 
is  an  attempt  to  determine  if  the 
company  in  question  could  obtain  long- 
term  financing  from  conventional 
commercial  soiuces.  19  CFR 
351.505(a)(4).  Regarding  the 
uncreditworthiness  allegation  for  1992, 
the  financial  information  submitted  in 
the  Hot-Rolled  Prelim,  and  restated 
again  here,  suggests  that  SOMISA  may 
have  not  been  able  to  obtain  such 
financing  in  1992.  Therefore,  if  we  find 
that  SOMISA  received  any  non- 
reciuring  grants,  loans,  or  loan 
guarantees  in  1992,  we  will  investigate 
its  creditworthiness  in  that  year. 

In  the  case  of  a  government  equity 
infusion,  the  Department  measures  the 
benefit  by  examining  the  investment 
decision  against  the  usual  investment 
practice  of  a  private  investor.  19  CFR 
351.507(a)(1).  Specifically,  the 
Department  compares  the  purchase 
price  paid  by  the  government  to  prices 
paid  for  new  shares  by  private  investors, 
if  such  prices  exist.  19  CFR 
351.507(a)(2).  If  actual  private  investor 
prices  are  unavailable,  the  Department 
will  determine  the  equityworthiness  of 
a  company  at  the  time  of  the  eqmty 
infusion.  19  CFR  351.507(a)(3). 
Regarding  the  unequityworthiness 
allegation  for  1992,  the  determination 
that  the  committed  investments  were 


countervailable  in  the  Hot-Rolled  Prelim 
was  based  on  adverse  facts  available. 
However,  in  this  investigation,  based  on 
the  same  information  used  to  determine 
creditworthiness  in  1992,  we  find  that 
the  petitioners  provided  sufficient 
information  demonstrating  that 
SOMISA  may  have  been 
imequityworthy  in  1992.  Therefore,  if 
we  find  that  SOMISA  received  any 
eqxiity  infusions  in  1992.  we  will 
examine  its  equityworthiness  in  that 
year. 

Finally,  regarding  SOMISA's 
equityworthiness  in  1993  and  1994,  the 
petitioners  have  not  provided  any 
evidence  that  SOMISA  may  have  been 
unequityworthy  during  that  period. 
Absent  such  evidence,  we  will  not 
examine  SOMISA's  equityworthiness 
during  that  period. 

C.  Programs.  We  are  including  in  our 
investigation  the  following  programs 
alleged  in  the  petition  to  have  provided 
coimtervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Argentina: 

1.  Equity  Infusions 

2.  Assiunption  of  Debt  and  Liquidation 
Costs 

3.  Subsidies  Under  Decree  1144/92 

4.  "Committed  Investment"  Into  APSA 

5.  Export  Subsidies 

6.  Zero  Tariff  Turnkey  Bill 

Brazil 

A.  General.  The  petitioners  argue  that, 
as  a  result  of  cross-ownership  between 
Usinas  Siderurgicas  de  Minas  Gerais 
("USIMINAS")  and  Companhia 
Siderurgica  Paulista  ("COSIPA"),  the 
Department  should  allocate  subsidies 
received  by  both  companies  over  the 
combined  sales  of  both  companies.  In 
the  course  of  this  investigation,  we  will 
examine  any  cross-ownership  between 
USIMINAS  and  COSIPA  to  determine 
how  and  whether  to  allocate  subsidies 
among  these  companies. 

B.  Equityworthiness  and 
Creditworthiness.  The  petitioners  allege 
that  there  are  three  principal  producers 
of  subject  merchandise  in  Brazil: 
Companhia  Siderurgica  Nacional 
("CSN"),  USIMINAS,  and  COSIPA. 

Unless  a  company  provides  new 
information  leading  the  Department  to 
reconsider  a  previous  finding  of 
unequityworthiness  or 
imcreditworthiness,  once  a 
determination  of  unequityworthiness  or 
imcreditworthiness  has  been  made  for 
certain  years,  the  Department's  practice 
is  to  continue  to  find  that  company 
unequityworthy  or  uncreditworthy  for 
those  same  years  in  subsequent  cases. 
See.  e.g.,  Brazil  Certain  Steel,  58  FR  at 
37297. 
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The  petitioners  claim  that  CSN, 
USIMINAS,  and  COSIPA  were 
previously  found  unequityworthy  in 
various  years.  Based  on  our  previous 
determinations,  we  initially  find  the 
following:  CSN  to  be  unequityworthy 
from  1986  through  1992;  USIMINAS  to 
be  unequitywortiby  from  1986  through 
1988;  and  COSIPA  to  be 
unequityworthy  from  1986  through 
1989  and  from  1992  through  1993.  See 
Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Cold  Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  From  Brazil,  65  FR  5536.  5546 
(February  4,  2000);  Final  Affirmative 
Countervailing  Duty  Etetermination: 
Certain  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  From  Bmzil,  64 
FR  38742,  38746  (July  19, 1999);  and 
Brazil  Certain  Steel,  58  FR  at  37297. 
Accordingly,  we  will  take  into  account 
CSN's,  USIMINAS's,  and  COSIPA's 
unequityworthiness  if  we  determine 
that  any  of  these  companies  received 
equity  infusions  in  years  in  which  they 
were  determined  to  be  unequityworthy. 

The  petitioners  also  state  that  CSN, 
USIMINAS.  and  COSIPA  were 
previously  found  uncreditworthy  in 
various  years.  Based  on  our  previous 
determinations,  we  initially  find  the 
following:  CSN  to  be  uncreditworthy 
from  1986  through  1992;  USIMINAS  to 
be  unequitjnvorAy  from  1986  through 
1988;  and  COSIPA  to  be 
unequityworthy  fiom  1986  through 
1989  and  from  1991  through  1993.  See 
id.  Accordingly,  we  will  take  into 
account  CSN's,  USIMINAS's,  and 
COSIPA's  uncreditworthiness  if  we 
determine  that  any  of  these  companies 
received  non-recurring  grants,  loans,  or 
loan  guarantees  in  years  in  which  they 
were  determined  to  be  uncreditworthy. 
C.  Programs.  We  are  including  in  our 
investigation  the  following  programs 
alleged  in  the  petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  Brazil: 

1.  Equity  Infusions  into  CSN, 
USIMINAS,  and  COSIPA 

2.  PROEX 

We  are  not  including  in  our 
investigation  the  following  program 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
Brazil: 

1.  Exemption  of  Exports  from  Taxes 
imder  the  Social  Integration  Program 
("PIS")  and  the  Social  Contribution  of 
Billings  ("COFINS") 

In  oetermining  not  to  investigate  this 
program,  we  stated  the  following  in  the 
Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil. 
Canada.  Germany.  Trinidad  and 


Tobago,  and  TuHcey,  66  FR  49931. 
49934  (October  1,  2001): 

Within  the  context  of  a  countervailing  duty 
proceeding,  taxes  on  revenues  such  as  PIS 
and  COFINS  would  generally  be  considered 
indirect  taxes.  (See  19  CFR  351.102(b)  of  the 
Department's  regulations  for  the  definition  of 
an  indirect  tax.)  In  the  case  of  these 
particular  taxes,  the  Department's  regulations 
at  19  CFR  351.517(a)  state  that  a  benefit 
exists  to  the  extent  that  the  amount  remitted 
or  exempted  exceeds  the  amount  levied. 
There  is  no  information  in  this  instance  of 
any  excessive  remission. 

Likewise,  in  this  investigation, 
because  we  consider  these  taxes  to  be 
indirect  and  because  there  was  no 
evidence  of  excessive  remission 
presented  in  the  petition,  there  is  no 
basis  to  believe  that  a  financial 
contribution  was  provided  as  required 
by  section  771(5)(D)  of  the  Act. 
Therefore,  we  will  not  investigate  this 
allegation. 

France 

A.  General.  As  they  did  with  respect 
to  Argentina,  the  petitioners  propose 
that,  in  considering  subsidies  to  France, 
the  Department  adopt  a  mid-year 
allocation  methodology,  which  they 
claim  would  recognize  that,  on  average, 
subsidies  are  received  in  the  middle  of 
the  year,  as  opposed  to  the  begiiming  of 
the  year  (as  under  our  current 
methodology).  For  the  reasons  stated 
above,  in  the  "General"  section  for 
Argentina,  we  will  continue  to  allocate 
non-recurring  subsidies  according  to  19 
CFR  531.524(d).  ConsequenUy,  with 
respect  to  France,  we  will  not  examine 
the  previously  investigated  subsidies 
received  prior  to  1987  (i.e.,  the  "Write- 
Off  of  PACS"  and  "Shareholder 
Advances  Up  Through  1986  "  (see 
further  discussion  below))  which  have 
already  been  determined  to  have  a 
fourteen-year  AUL,  because  these 
subsidies  have  already  been  fully 
allocated. 

B.  Equityworthiness  and 
Creditworthiness.  The  petitioners  allege 
that  the  principal  producer/exporter  of 
subject  merchandise  in  France  is 
Usinor. 

The  petitioners  claim  that  Usinor  was 
both  unequityworthy  and 
uncreditworthy  up  through  1988, 
consistent  with  our  previous 
determination  in  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  France,  58 
FR  37304.  37305-06  (July  9. 1993) 
('•French  Certain  SteeD. 

In  French  Certain  Steel,  we  found 
Usinor  to  be  unequityworthy  from  1986 
through  1988.  Id.  at  37305  In  the  same 
determination,  we  found  Usinor  to  be 
uncreditworthy  from  1982  through 


1988.  Id.  at  37306;  see  also  French  Plate, 
64  FR  at  73291  (Usinor  was 
uncreditworthy  from  1985  through 
1988);  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  France.  64  FR  30774,  30779  (June 
8. 1999)  ("French  Stainless")  (Usinor 
was  uncreditworthy  from  1984  through 
1988). 

Unless  a  company  provides  new 
information  leading  the  Department  to 
reconsider  a  previous  finding  of 
unequityworthiness  or 
uncreditworthiness,  once  a 
determination  of  unequityworthiness  or 
uncreditworthiness  has  been  made  for 
certain  years,  the  Department's  practice 
is  to  continue  to  find  that  company 
unequityworthy  or  uncreditworthy  for 
those  same  years  in  subsequent  cases. 
See.  e.g..  Brazil  Certain  Steel,  58  FR  at 
37297.  Based  on  our  previous 
determinations  of  unequityworthiness 
in  French  Plate,  French  Stainless,  and 
French  Certain  Steel,  for  those  years  in 
which  we  found  Usinor  to  be 
unequityworthy  and  which  remain 
relevant  in  this  investigation  (i.e.,  from 
1987  through  1988),  we  will  consider  its 
unequityworthiness  if  we  find  that  any 
equity  infusions  were  received  during 
this  period.  Also,  based  on  our  previous 
determinations  of  uncreditworthiness. 
for  those  years  in  which  we  found 
Usinor  to  be  uncreditworthy  and  which 
remain  relevant  in  this  investigation 
(i.e.,  from  1987  through  1988).  we  will 
consider  its  uncreditworthiness  if  we 
find  that  any  non-recurring  subsidies, 
loans,  or  loan  guarantees  were  received 
during  this  period. 

C.  Programs.  We  are  including  in  our 
investigation  the  following  programs 
alleged  in  the  petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  France  (note:  some  of 
these  programs  have  certain  parts  that 
we  will  not  be  investigating  (see 
Initiation  Checklist  for  France)): 

1.  FIS  Bonds 

2.  Shareholder  Advances  After  1986 

3.  GOF  Advances  for  SODIs 

4.  Investment/Operating  Subsidies 

5.  Funding  for  Electric  Arc  Furnaces 

6.  Funding  for  Myosotis  Project 

7.  Repayable  Grant  to  SoUac  for  "Pre- 
Coating"  Technology 

8.  Tax  Subsidies  Under  Article  39 

9.  ESF  Grants 

10.  ECSC  Article  54  Loans 

11.  ECSC  Article  56  Funding 

12.  ERDF  Funding 

13.  Funding  Under  Resider  and  Resider 

n 

In  addition  to  those  parts  of  the  above 
programs  we  will  not  be  investigating, 
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we  are  not  including  in  our 
investigation  tlie  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
France: 

1.  Write-off  of  PACS.  The  petitioners 
allege  that  certain  debts  of  Usinor  were 
converted  into  loans  with  special 
characteristics,  or  "PACS."  In  1986, 
these  PACS  were  converted  into 
common  stock,  effectively  releasing 
Usinor  of  its  repayment  obligations 
imder  the  PACS.  Consistent  with  our 
previous  findings  in  French  Plate,  64  PR 
at  73281-82  and  French  Stainless,  64  FR 
at  63878-79,  the  petitioners  claim  that 
these  conversions  constitute 
countervailable  equity  infusions  and 
request  that  the  Department  continue  to 
countervail  the  subsidy. 

We  do  not  intend  to  investigate  this 
allegation.  Because  we  have  rejected  the 
use  of  the  petitioners'  proposed  mid- 
year allocation  methodology  [see 
"General"  section  above),  all  benefits 
under  this  program  have  been  fully 
amortized  over  the  applicable  AUL  prior 
to  the  POI. 

2.  Shareholder  Advances  Up  Through 
1986.  The  petitioners  claim  that  the 
GOF  provided  Usinor  with  grants  in  the 
form  of  shareholder  advances  in  1985 
and  1986  to  finance  the  revenue 
shortfall  needs  of  both  these  companies. 
In  1986,  the  GOF  converted  these 
shareholder  advances  into  common 
stock.  However,  no  shares  were  ever 
received  by  the  GOF  with  the 
conversion.  According  to  the 
petitioners,  the  GOF  provided  roughly 
FF  20  billion  to  Usinor  in  the  years  1982 
through  1986  in  the  form  of  these 
shareholder  advances.  Consistent  with 
our  previous  findings  in  French  Plate. 
64  FR  at  73282  and  French  Stainless,  64 
FR  at  63879,  the  petitioners  claim  that 
these  conversions  constitute 
countervailable  equity  infusions  and 
request  that  the  Department  continue  to 
countervail  the  subsidy. 

We  do  not  intend  to  investigate  this 
allegation.  As  discussed  above,  under 
"Write-Off  of  PACS,"  because  we  have 
rejected  the  use  of  the  petitioners" 
proposed  mid-year  allocation 
methodology  (see  "General"  section 
above),  all  benefits  under  this  program 
have  been  fully  amortized  over  the 
applicable  AUL  prior  to  the  POI. 

The  Republic  of  Korea 

A.  General.  As  they  did  with  respect 
to  Argentina  and  France,  the  petitioners 
propose  that,  in  considering  subsidies  to 
the  Republic  of  Korea,  the  Department 
adopt  a  mid-year  allocation 
methodology,  which  they  claim  would 
recognize  that,  on  average,  subsidies  are 
received  in  the  middle  of  the  year,  as 


opposed  to  the  beginning  of  the  year  (as 
under  our  current  methodology).  For  the 
reasons  stated  above,  in  the  "General" 
section  for  Argentina,  we  will  continue 
to  allocate  non-recurring  subsidies 
according  to  19  CFR  531.524(d). 
Consequently,  with  respect  to  the 
Republic  of  Korea,  we  will  not  examine 
any  previously  investigated  subsidies 
received  prior  to  1986,  which  have 
already  been  determined  to  have  a 
fifteen-year  AUL,  because  these 
subsidies  have  already  been  fully 
allocated. 

B.  Programs.  We  are  including  in  our 
investigation  the  following  programs 
alleged  in  the  petition  to  have  provided 
countervailable  subsidies  to  producers 
and  exporters  of  the  subject 
merchandise  in  the  Republic  of  Korea 
(note:  some  of  these  programs  have 
certain  parts  that  we  will  not  be 
investigating  (see  Initiation  Checklist  for 
the  Republic  of  Korea)): 

1 .  Loans  Inconsistent  with  Commercial 
Consideration  (GOK  Directed  Credit) 
Programs 

2.  Government  Infrastructure  Assistance 
at  Kwangyang  Bay 

3.  Asan  Bay  Infrastructure  Subsidies 

4.  Other  Subsidies  Related  to  Operations 
at  Asan  Bay 

5.  Reserve  for  Export  Loss  (TERCL 
Article  16) 

6.  Reserve  for  Overseas  Market 
Development  (TERCL  Article  17) 

7.  Technical  Development  Fund  (TERCL 
Article  8) 

8.  Short-term  Export  Financing 

9.  Investment  Tax  Credits  (under 
various  TERCL  Articles) 

10.  Electricity  Discounts 

11.  Asset  Revaluation— TERCL  Article 
56(2) 

12.  Tax  Exemption  for  Balanced 
Development  (TERCL  Article  43) 

13.  Research  and  Development 
Subsidies 

14.  Special  Depreciation  for  Energy- 
Saving  Equipment 

15.  Export  Insurance 

16.  POSCOs  Provision  of  Steel  Inputs  at 
Less-Than-Adequate  Remuneration 
(Dual  Pricing  Scheme  for  Input 
Products) 

17.  Government  Grants  to  Dongbu 

18.  Special  Depreciation  for  Union 

19.  Export  Industry  Facility  Loans 
We  are  not  including  in  our 

investigation  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
the  Republic  of  Korea: 

1 .  Reduction  of  Import  Duties  on 
Steelmaking  Equipment.  The  petitioners 
allege  that  the  GOK  subsidizes 
steelmakers  by  waiving  or  reducing  the 
eight  percent  tariff  on  imports  of 


steelmaking  equipment  that  cannot  be 
purchased  domestically.  The  petitioners 
provide  a  Korea  Iron  and  Steel  Report 
that  shows  that  steel  producers, 
including  companies  that  produce  cold- 
rolled  steel,  have  benefitted  fi'om  this 
program.  The  petitioners  concede  that 
the  Department  found,  these  duty 
reductions  not  countervailable  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Structural  Steel  Beams 
From  the  Republic  of  Korea,  65  FR 
41051  (July  3,  2000)  C'Structural 
Beams")  and  in  the  Remand 
Determination  Pursuant  to  Bethlehem 
Steel  Corp..  v.  United  States,  Slip  Op. 
01-38,  Court  No.:  00-03-00116  (April  4, 
2001)  ["Carbon  Plate  Remand")  because 
they  were  part  of  a  broader  program  of 
duty  reductions,  but  argue  that  a 
specificity  analysis  must  be  undertaken 
for  cold-rolled  producers,  and  the  steel 
industry  as  a  whole. 

We  are  not  investigating  this 
allegation.  The  Department  has 
examined  this  program  in  Structural 
Beams  and  found  it  not  countervailable 
because  the  program  did  not  meet  any 
of  the  specificity  criteria  of  section 
771(5A)  of  the  Act.  This  position  was 
reaffirmed  in  the  Carbon  Plate  Remand. 
The  petitioners  have  provided  no  new 
information  or  evidence  of  changed 
circumstances  to  warrant  a  re- 
examination of  this  program. 

2.  Reduction  of  Import  Duties  on  Hot- 
Rolled  Steel.  The  petitioners  allege  that, 
in  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Cut-to- 
length  Carbon-Quality  Steel  Plate  from 
the  Republic  of  Korea,  64  FR  73176 
(December  29, 1999)  ["Carbon  Plate"),  it 
was  discovered  that  the  GOK  subsidizes 
slab  imports  through  a  duty  reduction 
program.  Under  the  program,  the 
petitioners  assert  that  the  GOK  monitors 
the  available  supply  of  slabs  and 
reduces  the  tariff  rate  on  slabs  when 
domestic  supply  contracts  or  when  the 
domestic  industry  makes  a  request.  The 
petitioners  observe  that,  although  the 
Department  did  not  address  this 
program  in  the  Carbon  Plate  final 
determination,  it  did  so  in  the  Carbon 
Plate  Remand,  where  it  was  found  not 
countervailable.  The  petitioners  allege 
that  there  is  no  indication  that  rigorous 
policing  of  the  program's  rules  on 
physical  incorporation  and  wastage 
takes  place,  and  that  any  finding  related 
to  Korea's  duty  drawback  system  (which 
was  investigated  separately  in  Carbon 
Plate)  would  not  apply  to  this  distinct 
up-front  duty  exemption  used  by  plate 
producers.  The  petitioners  further  allege 
that  the  Department  must  take  the  "time 
value  of  money"  benefit  associated  with 
getting  an  up-fitjnt  duty  reduction  into 
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account  when  determining  the  program 
benefit. 

The  petitioners  further  assert  that  the 
Department  must  examine  whether 
cold-rolled  steel  producers  benefitted 
from  hot-rolled  steel  duty  reductions  in 
the  POI,  given  that  hot-rolled  steel  is  the 
main  input  into  cold-rolled  steel.  As 
support  for  their  claims,  the  petitioners 
provide  a  Ministry  of  Conunerce, 
Industry  and  Energy  announcement  of  a 
reduced  duty  rate  for  slabs  in  the  second 
half  of  2000.  Finally,  the  petitioners 
note  that  the  Department  found  a 
similar  program  to  be  countervailable  in 
the  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  With  Final  Antidumping 
Duty  Determinations:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
Thailand,  66  FR  20255  (April  20,  2001) 
["Thailand  Prelim").  Thus,  the 
petitioners  request  that  the  Department 
initiate  an  investigation  to  examine  the 
extent  to  which  Korean  cold-rolled  steel 
producers  may  have  benefitted  from  this 
program. 

We  are  not  investigating  this 
allegation.  As  the  petitioners  note,  the 
Department  examined  this  program  in 
Carbon  Plate  Remand  and  found  it  to  be 
not  countervailable  because  the  slabs  to 
which  it  applied  were  physically 
incorporated  into  exported  products, 
and  because  producers  would  have  been 
entitled  to  duty  drawback  even  if  the 
duties  were  not  waived  up  front.  We 
also  found  that  the  "time  value  of 
money"  issue  asserted  by  the  petitioners 
does  not  meet  the  benefit  criteria  of 
section  771(5)(E)  of  the  Act.  Further,  the 
Department's  preliminary  finding  in 
Thailand  Prelim  provides  no  insight 
into  the  Korean  program  at  issue  here. 
The  petitioners  have  provided  no  new 
information  or  evidence  of  changed 
circimistances  relating  to  the  benefit 
conferred  by  this  program  to  warrant  re- 
examination at  this  time. 

3.  R&D  Aid  for  Anthracite  Coal 
Technology  &  Related  Price 
Stabilization  Measures.  The  petitioners 
allege  that  the  GOK  subsidizes  research 
related  to  technology  permitting  the  use 
of  sintered  anthracite  coal  in  steel 
production.  The  petitioners  assert  that 
POSCO  has  increased  its  use  of 
anthracite  coal  as  a  result  of  this 
research  and  development  assistance. 
The  petitioners  further  allege  that  the 
GOK  suppresses  anthracite  coal  prices 
for  users  such  as  producers  of  subject 
merchandise  through  the  Support 
Program  for  the  Coal  Industry,  which 
was  notified  to  the  WTO  in  both  1997 
and  1998.  Petitioners  also  allege  that  the 
steel  industry  is  the  predominant  user  of 
anthracite  coal,  and  thus  the  beneficiaiy 
of  subsidized  prices. 


As  the  petitioners  have  provided  no 
information  on  research  and 
development  subsidies  linked  to  the  • 
production  or  use  of  anthracite  coal,  we 
are  not  initiating  an  investigation  on 
research  and  development  subsidies. 
We  also  are  not  initiating  an 
investigation  as  to  whether  producers  of 
subject  merchandise  benefit  from 
subsidized  coal  prices.  Because  coal  can 
be  used  as  an  input  in  the  production 
of  subject  merchandise,  petitioners  must 
provide  sufficient  evidence  supporting 
their  claim  of  an  upstream  subsidy 
under  section  771(A)  of  the  Act. 
Additionally,  the  petitioners  would 
have  to  meet  the  requirements  outlined 
in  19  CFR  351.523(a)  in  order  for  the 
Department  to  initiate  an  investigation 
of  an  upstream  subsidy. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act,  a  copy  of  the 
public  version  of  the  respective 
petitions  has  been  provided  to  the  GO  A, 
GOB,  GOF,  GOK,  and  EC.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  the  respective  petitions  to 
each  exporter  named  in  each  petition,  as 
provided  for  under  19  CFR 
351.203(c)(2). 

rrC  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  702(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine,  no  later  than 
November  13,  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  from  Argentina,  Brazil,  France, 
and  the  Republic  ol  Korea  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  an  industry  in  the 
United  States.  A  negative  ITC 
determination  for  any  countiy  will 
result  in  the  investigation  being 
terminated  for  that  country;  otherwise, 
these  investigations  will  proceed 
according  to  statutory  and  regulatory 
time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  18.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  01-26939  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-437-8051 

Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Sulfanilic  Acid 
From  Hungary 

agency:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Initiation  of  countervailing  duty 

investigation. 

SUMMARY:  The  Department  of  Commerce 
is  initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  sulfanilic  acid  from  Hungary  receive 
countervailable  subsidies. 
EFFECTIVE  DATE:  October  26.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melani  Miller,  AD/CVD  Enforcement. 
Group  I.  Office  1,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Room  3099. 14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230;  telephone  (202)  482-0116. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (  "the 
Department")  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (April  2001). 

The  Petition 

On  September  28,  2001,  the 
Department  received  a  petition  filed  in 
proper  form  by  Nation  Ford  Chemical 
Company  ("the  petitioner").  The 
Department  received  supplemental 
information  to  the  petition  on  October  9 
and  12,2001. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioner  alleges  that 
manufacturers,  producers,  or  exporters 
of  sulfanilic  acid,  the  subject 
merchandise,  from  Hungan,'  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act.  and 
that  such  imports  are  materially 
injuring,  or  threatening  material  injury 
to.  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  section 
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771(9)(C)  of  the  Act  and  has 
demonstrated  sufficient  industry 
support.  See  Determination  of  Industry 
Support  for  the  Petition  section,  below. 

Scope  of  Investigation 

Imports  covered  by  this  investigation 
are  all  grades  of  sulfanilic  acid,  which 
include  technical  (or  crude)  sulfaniUc 
acid,  refined  (or  purified)  sulfanilic  acid 
and  sodium  salt  of  sulfanilic  acid. 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  and  sulfuric  acid. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes  and  concrete 
additives.  The  principal  differences 
between  the  grades  ar^  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfenilic  acid.  AU  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid,  classifiable 
tmder  the  subheading  2921.42.22  of 
Harmonized  Tariff  Schedule  ("HTS"), 
contains  96  percent  minimiun  sulfanilic 
acid,  1.0  percent  maximum  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid,  also 
classifiable  under  2921.42.22  of  the 
HTS,  contains  98  percent  minimum 
sulfanilic  acid,  0.5  percent  maximum 
aniline  and  0.25  ]>ercent  maximimi 
alkali  insoluble  materials. 

Sodium  salt  (sodium  sulfanilate), 
classifiable  under  HTS  subheading 
2921.42.90,  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  minimum  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
piuposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 
Tnis  scope  is  identical  to  the  scope  of 
the  antidumping  duty  order  on 
Sulfanilic  Acid  from  the  People's 
RepubUc  of  China.  See  Antidumping 
Duty  Order  Sulfanilic  Acid  from  the 
People's  Republic  of  China.  57  PR  37524 
(August  19. 1992)  (as  currently  reflected 
in  Sulfanilic  Acid  from  the  People's 
Republic  of  China:  Preliminary  Results 
and  Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  66  FR  47003  (September  10, 
2001)).  Nevertheless,  during  our  review 
of  the  petition,  we  discussed  the  scope 
with  the  petitioner  to  ensure  that  it 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations  (see 
Antidumping  Duties;  Countervailing 


Duties;  Final  Rule.  62  FR  27296,  27323 
(May  19, 1997)),  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  conunents  within  20  days 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
("CRU")  at  Room  1870,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  period  of  scope 
consultations  is  intended  to  provide  the 
Department  with  ample  opportunity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  our 
preliminary  determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
Himgary  ("GOH")  for  consultations  with 
respect  to  the  petition  filed  in  this 
proceeding.  The  Department  held 
consultations  with  the  GOH  on  October 
9,  2001.  The  points  raised  in  the 
consultations  are  described  in  the 
Memorandum  to  the  File,  "CVD 
Consultations  with  Officials  from  the 
Government  of  Himgary,"  dated  October 
9,  2001,  which  is  on  file  in  the 
Department's  CRU,  Room  B-099  of  the 
main  Department  of  Commerce 
building. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  accoimt  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  Act 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
("ITC"),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  FTC  must  apply  the  same 


statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
E)epartment's  determination  is  subject  to 
limitations  of  time  and  infonnation. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.  See  Algoma  Steel  Corp.  Ltd..  v. 
United  States,  688  F.  Supp.  639,  642-44 
(Crr  1988);  High  Information  Content 
Flat  Panel  Displays  and  Display  Glass 
Therefore  from  Japan:  Final 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (July 
16, 1991). 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
imder  this  title."  Thus,  the  reference 
point  fiY)m  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

Ine  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  Scope  of 
Investigation  section  above.  The 
Department  has  no  basis  on  the  record 
to  find  this  definition  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  this 
domestic  like  product  definition. 

The  Department  has  determined  that 
the  petition  contains  adequate  evidence 
of  industry  support;  therefore,  polling  is 
unnecessary.  See  Industry  Support 
section  bom  the  October  18,  2001 
Initiation  Checklist,  which  is  on  file  in 
the  Department's  CRU.  Information  on 
the  record  demonstrates  that  the 
producer  who  supports  the  petition 
accounts  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product. 
Additionally,  no  interested  party 
pursuant  to  section  771(b)(A),  (C),  (D), 
(E)  or  (F)  of  the  Act  has  expressed 
opposition  on  the  record  to  the  petition. 
Accordingly,  the  Department 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  702(b)(1)  of  the 
Act. 

InpiryTest 

Because  Hungary  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  ITC  must 
determine  whether  imports  of  the 


Federal  Register /Vol.  66,  No.  208 /Friday.  October  26,  2001 /Notices 


54231 


subject  merchandise  from  Hungary 
materially  injure,  or  threaten  material 
injxuy  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causadon 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injiued,  or  is 
threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise.  The  petitioner  contends 
that  the  industry's  injured  condition  is 
evident  in  the  declining  trends  in 
employment,  domestic  prices, 
production,  and  net  sales  volume  and 
value.  The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence,  and  meet  the 
statutory  requirements  for  initiation  (see 
Initiation  Checklist). 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  covmtervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  supporting 
the  allegations. 

Initiation  of  Countervailing  Duty 
Investigation 

The  E)epartment  has  examined  the 
coimtervailing  duty  petition  on 
sulfanilic  acid  from  Himgary  and  foimd 
that  it  complies  with  the  requirements 
of  section  702(b)  of  the  Act.  Therefore, 
in  accordance  with  section  702(b)  of  the 
Act,  we  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  siilfaniUc  acid  from  Hungary  receive 
coimtervailable  subsidies. 

A.  Change  in  Ownership 

The  petitioner  alleges  that,  in 
November  1997,  Nitrokemia,  a 
government-owned  entity,  was  split  into 
two  parts:  Nitrokemia  2000.  which 
received  certain  of  the  former 
Nitrokemia's  assets  including  the 
sulfanilic  acid  production  facilities,  and 
Nitrokemia  Rt,  which  received  the 
remainder  of  the  former  Nitrokemia's 
assets  and  the  former  Nitrokemia's 
environmental  liabilities.  According  to 
its  web  site.  Nitrokemia  2000  continued 
to  be  a  fully-owned  subsidiary  of  the 


former  Nitrokemia  (now  Nitrokemia  Rt.) 
until  May  1998,  at  which  point  it 
became  an  independent  stock  company 
owned  by  the  State  Privatization 
Company.  Subsequently,  in  November 
2000,  Nitrokemia  2000  was  privatized. 

The  petitioner  alleges  that  the  current 
Nitrokemia  2000  is  the  same  "person" 
as  it  was  prior  to  its  privatization.  Thus, 
consistent  with  the  Department's  recent 
Final  Results  of  Redetermination 
Pursuant  to  Court  Remand  in  Acciai 
Speciali  Temi  S.p~A.  v.  United  States., 
et  al.,  (Ct.  No.  99-06-00364)  (December 
19,  2000),  the  past  coimtervailable 
subsidies  received  by  pre-privatized 
Nitrokemia  2000  would  continue  to  be 
coimtervailable  after  the  change  in 
ownership.  We  will  examine  this  issue 
in  the  course  of  the  investigation  to 
determine  whether  any  non-recurring 
subsidies  provided  to  Nitrokemia  2000 
prior  to  its  privatization  should  be 
attributed  to  Nitrokemia  2000  in  our 
[>eriod  of  investigation. 

B.  Creditworthiness 

The  petitioner  alleges  that  the  former 
Nitrokemia,  Nitrokemia  Rt.,  and 
Nitrokemia  2000  were  uncreditworthy 
from  1997  through  2000.  To  support  its 
allegation,  the  petitioner  states  that  the 
financial  statements  for  all  three 
companies  show  that  they  have  all  been 
unprofitable  since  1997.  and  that  these 
companies  could  not  possibly  borrow 
money  without  government  guarantees. 
The  petitioner  further  claims  that  no 
company  with  such  substantial 
environmental  liabilities  (see  Programs 
section,  below,  as  well  as  the  Initiation 
Checklist)  would  be  able  to  successfully 
borrow  funds  from  any  commercial 
institution.  As  additional  support,  the 
petitioner  provided  a  current  Dun  and 
Bradstreet  report  for  Nitrokemia  2000, 
as  well  as  a  financial  analysis  derived 
from  Nitrokemia  2000's  financial 
statement  for  2000. 

With  respect  to  the  petitioner's 
imcreditworthiness  allegations  for  1999 
and  2000,  as  noted  below  in  the 
Programs  section,  we  are  not  initiating 
an  investigation  of  any  alleged  subsidies 
bestowed  in  those  years.  Thus,  we  are 
not  initiating  a  creditworthiness 
investigation  for  1999  and  2000.  ff, 
however,  in  the  course  of  this 
investigation  we  discover  that  any  non- 
recurring subsidies,  loans,  or  loan 
guarantees  were  bestowed  during  1999 
and  2000,  we  will  consider  any  new 
imcreditworthiness  allegations  made  at 
that  time. 

With  respect  to  1997  and  1998,  which 
is  the  time  period  during  which  the 
former  Nitrokemia  was  split  and  the 
contingent  environmental  liabilities 
were  assigned  to  Nitrokemia  Rt.  (see 


Programs  section,  below,  as  well  as  the 
Initiation  Checklist),  the  petitioner  must 
establish  a  reasonable  basis  to  believe  or 
suspect  that  a  company  was 
uncreditworthy  in  each  of  these  years  in 
order  for  the  Diepartment  to  investigate 
the  company's  creditworthiness. 
Pursuant  to  section  351.505(a)(4)(i)  of 
the  Department's  regulations,  the 
Department  will  generally  consider  a 
firm  to  be  uncreditworthy  if,  based  on 
information  available  at  the  time  of  the 
government-provided  loan,  the  firm 
could  not  have  obtained  long-term  loans 
from  conventional  conmiercial  sources. 

In  this  instance,  the  only  evidence 
provided  by  the  petitioner  relating  to 
these  years  was  the  companies'  financial 
statements  which  showed  losses.  While 
a  loss  in  a  particular  year  may  provide 
some  information  about  a  company's 
financial  position,  the  Department  looks 
not  only  to  present  indicators  but  also 
to  past  indicators  of  financial  health  (see 
section  351.505(a)(4)(i)(B)  of  the 
Department's  regulations)  and  to  present 
and  past  indicators  of  the  firm's  ability 
to  meet  its  costs  and  fixed  financial 
obUgations  (see  section 
3&1.505(a)(4)(i)(C)  of  the  Department's 
regulations).  In  both  the  [>etition  and  the 
petitioner's  response  to  the 
Department's  supplemental  petition 
question  with  respect  to  the 
imcreditworthiness  allegations,  the 
petitioner  did  not  provide  financial 
ratios  to  support  its  creditworthiness 
argument  for  1997  and  1998.  Moreover, 
aldiough  the  petitioner  provided  the 
financial  statement  for  old  Nitrokemia 
for  1997  from  which  1997  financial 
ratios  could  be  derived,  the  petitioner 
did  not  provide  any  infonnation  or 
financial  statements  that  could  be  used 
to  derive  financial  ratios  for  any  of  the 
preceding  years.  Thus,  because  the 
petitioner  did  not  provide  sufficient 
relevant  evidence  to  support  a 
reasonable  basis  to  believe  or  suspect 
that  these  companies  were 
uncreditworthy  in  1997  and  1998,  we 
are  also  not  initiating  a  creditworthiness 
investigation  for  these  years. 

C  Programs 

We  are  including  in  our  investigation 
the  following  program  alleged  in  the 
petition  to  have  provided  a 
coimtervailable  subsidy  to  producers 
and  exporters  of  the  subject 
merchandise  in  Hungary: 

Forgiveness  of  Environmental  Liabilities 

We  are  not  including  in  our 
investigation  at  this  time  the  following 
programs  alleged  to  benefit  producers 
and  exporters  of  the  subject 
merchandise  in  Hungary: 
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1.  Forgiveness  of  Short-Term 
Liabilities.  The  petitioner  alleges  that, 
because  the  combined  short-term 
liabilities  listed  on  the  1998  financial 
statements  from  Nitrokemia  Rt.  and 
Nitrokemia  2000  are  significantly 
smaller  than  the  short-term  liabilities 
listed  on  the  former  Nitrokemia's  1997 
financial  statements,  the  GOH  forgave 
some  of  the  former  Nitrokemia's  short- 
term  liabilities  when  the  company  was 
split. 

The  petitioner  has  not  provided 
sufficient  evidence  that  any  short-term 
debts  were  actually  forgiven  by  the 
GOH.  Although  the  combined  short- 
term  debts  were  less  than  the  short-term 
debts  from  the  former  Nitrokemia's 
financial  statements,  the  petitioner  has 
provided  no  evidence  that  the  short- 
term  debt  was  not  simply  paid  off  or 
converted  to  long-term  debt.  Thus, 
lacking  sufficient  evidence  of  a  financial 
contribution  or  a  benefit  from  the  GOH 
at  this  time,  we  are  not  including  this 
program  in  our  investigation. 

2.  Provision  of  Natural  Gas  for  Less 
Than  Adequate  Remuneration.  The 
petitioner  alleges  that  the  GOH 
subsidizes  the  price  of  natural  gas  to  the 
Himgarian  industry  because  natural  gas 
prices  in  Hungary  are  significantly 
lower  than  they  are  in  the  rest  of  the 
world.  Without  this  alleged  subsidy,  the 
petitioner  states  that  the  cost  of  natural 
gas  for  Nitrokemia  2000's  sulfanilic  acid 
production  would  be  one  percent 
higher. 

The  petitioner  has  provided  no 
evidence  to  support  its  claim  that  the 
GOH  provided  natural  gas  for  less  than 
adequate  remuneration  to  a  specific 
enterprise  or  industry  in  Hungary.  The 
petitioner  admits  that  it  was  not  able  to 
locate  any  information  that  this  alleged 
provision  of  low-priced  natural  gas  was 
not  generally  available  in  Hungary. 
Thus,  because  no  information  was 
provided  in  support  of  the  specificity 
claim,  at  this  time  we  are  not  including 
this  program  in  our  investigation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act,  a  copy  of  the 
pubUc  version  of  the  petition  has  been 
provided  to  the  GOH.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  named 
in  the  petition,  as  provided  for  under 
section  351.203(c)(2)  of  the 
Department's  regulations. 

rrc  Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  702(d) 
of  the  Act. 


Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  no  later  than 
November  13,  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
sulfanilic  acid  from  Himgary  are  causing 
material  injury,  or  threatening  to  cause 
material  injury  to,  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  18,  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  01-26940  Filed  10-25-01;  8:45  am) 

BNJJN6  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

AGENCY:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  Open  Meeting. 

DATE:  November  15,  2001. 
TIME:  9  a.m.  to  12  p.m. 
Pt^CE:  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 
SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  will  hold  a  plenary  meeting 
on  November  15,  2001,  at  the  U.S. 
Department  of  Commerce. 

ETTAC  will  hear  reports  on  programs 
in  the  International  Trade 
Administration,  and  on  the  status  of 
U.S.  Commercial  Service  support  for  the 
U.S.-Asia  Pacific  Environmental 
Partnership.  ETTAC  will  also  hold  a 
roundtable  on  the  effects  of  the 
September  1 1  terrorism  attacks  on  the 
environmental  industry  and  the 
industry's  response.  The  meeting  is 
open  to  the  public. 

ETTAC  is  mandated  by  Public  Law 
103-392.  It  was  created  to  advise  the 
U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmental 
industry.  The  ETTAC  operates  as  an 
advisory  committee  to  the  Secretary  of 
Commerce  and  the  interagency 
Environmental  Trade  Working  Group 
(ETWG)  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC).  The 
ETTAC  was  originally  chartered  in  May 


of  1994.  It  was  most  recenUy  rechartered 
until  May  30,  2002. 

For  further  information  phone  Jane 
Siegel,  Office  of  Technologies 
Industries,  (ETI),  U.S.  Department  of 
Conmierce  at  (202)  482-5225.  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  ETI. 

Dated:  October  22,  2001. 
Carlos  F.  Montoulieu, 
Acting  Deputy  Assistant  Secretary. 
[FR  Doc.  01-27055  Filed  10-25-01;  8:45  am] 

8IUJNC  COOE  aSIO-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.O.  102201 E] 

Proposed  Information  Collection; 
Comment  Request;  Rsheries  Finance 
Program  Requirements 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  26, 
2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient(s)  and  instructions  should 
be  directed  to  Charles  L  Cooper, 
Financial  Services  Division,  Office  of 
Constituent  Services,  1315  East- West 
Highway,  Silver  Spring,  MD  20910 
(phone  301-713-2396). 
SUPPI.EMENTARY  INFORMATION: 

I.  Abstract 

NOAA  operates  a  direct  loan  program 
to  assist  in  financing  certain  actions 
relating  to  commercial  fishing  vessels, 
shoreside  fishery  fecilities,  aquaculture 
operations,  and  individual  fishing 
quotas  (IFQ).  Application  information  is 
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required  to  determine  eligibility 
pursuant  to  50  CFR  Part  253  and  to 
determine  the  type  and  amount  of 
assistance  requested  by  the  applicant. 
An  annual  financial  statement 
information  is  collected  to  monitor  the 
financial  status  of  the  loan. 

n.  Method  of  Collection 

Form  submitted  in  paper  format. 
m.  Data 

OMB  Number.  0648-0012. 

Form  Number.  NOAA  Form  88-1. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.250. 

Estimated  Time  Per  Response:  8  hours 
for  a  traditional  FFP  loan  application;  4 
hours  for  an  IFQ  loan  application;  and 
8  hours  for  an  annual  financial 
statement. 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

Estimated  Total  Annual  Cost  to 
Public  $5,375. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  17.  2001. 
Gweilnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  01-27041  Filed  10-25-01;  8:45  am) 
MLLINO  COOC  KlO-a-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  101601C] 

Marine  Hsheries  Advisory  Committee; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  of 
meetings  of  the  Marine  Fisheries 
Advisory  Committee  (MAFAC)  from 
November  6-8.  2001. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  November  6,  2001,  8:30  a.m.-  4:30 
p.m. 

2.  November  7,  2001,  8:30  a.m.-  4 
p.m. 

3.  November  8,  2001,  9  a.m.-l:30  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
Wyndham  Sugar  Bay  Resort.  6500  Estate 
Smith  Bay.  St.  Thomas,  U.S.  Virgin 
Islands.  Requests  for  special 
accommodations  may  be  directed  to 
MAFAC,  Office  of  Operations, 
Management  and  Information,  NMFS. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Bryant,  Designated  Federal 
Official;  telephone:  (301)  713-2259. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  of  meetings  of  MAFAC  and 
MAFAC  Subcommittees.  MAFAC  was 
established  by  the  Secretary  of 
Conunerce  (Secretary)  on  February  17, 
1972,  to  advise  the  Secretary  on  all 
living  marine  resource  matters  that  are 
the  responsibility  of  the  Department  of 
Commerce.  This  Committee  ensures  that 
the  living  marine  resource  policies  and 
programs  of  the  Nation  are  adequate  to 
meet  the  needs  of  commercial  and 
recreational  fisheries,  and  of 
environmental,  state,  consumer, 
academic,  tribal,  and  other  national 
interests. 

Matters  to  Be  Considered 

November  6.  2001 

General  Overview.  Administrative 
Issues,  Magnuson-Stevens  Act 
Reauthorization,  and  National 
Environmental  Policy  Act. 


November  7,  2001 

Ecosystem  Management, 
Sustainability,  Marine  Protected  Areas, 
Constituent  Meeting. 

November  8,  2001 

Wrap-up  reports  and  adjournment. 
Time  will  be  set  aside  for  public 
comment  on  agenda  items. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  MAFAC  (see 
ADDRESSES). 

Dated:  October  22.  2001. 
John  Oliver. 

Deputy  Assistant  Administrator  for 
Operations,  Sational  Marine  Fisheries  Senrice 
(FR  Doc.  01-27027  Filed  10-23-01;  2:38  pm] 
aiUMa  COOC  M10-22-6 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  1 02201 C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  request  to  modify 
research  permits  1178  and  1295. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  a  request  to  modifv  permits 
(1178  and  1295)  from  Dr.  Michael 
Sissenwine,  of  Northeast  Fisheries 
Science  Center. 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  November 
26,  2001. 

ADDRESSES:  Written  conunents  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
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review  in  the  indicated  office,  by 
appolDtment: 

For  permit*  1178, 1295:  Endangered 
Species  Division,  F/PR3. 1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:301-713-1401.  fax:  301-713- 
0376). 

FOR  AlRTHErriNFORMATION  CONTACT: 
Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376.  e-mail:  Lillian. Becker^noaa.gov) 
SUPPLEMENTARY  INFORMATION: 

Authority  | 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finrfing  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10  (a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
stimmaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 


Sea  turtles 

Threatened  and  endangered  Green 
turtle  (Chelonia  mydas) 

Endangered  Hawksbill  turtle 
(Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  turtle 
{Lepidochelys  kemDii] 

Endangered  Leatnerback  turtle 
(Dermochelys  coriacea) 

Hireatened  Loggerhead  ttirtle  [Caretta 
caretta) 

Modification  Requests  Received 

Permit  1178 

The  applicant  requests  a  modification 
to  Permit  1178.  Permit  1178  authorizes 


the  tagging,  handling,  collection  of  skin 
biopsies,  and  release  of  the  above  listed 
turtles.  Modification  #3  would  authorize 
the  importing  and  exporting  of  dead 
turtles  and  turtle  specimens  to/from  the 
US  and  to  import  live  turtles  for  the 
purpose  of  rehabilitation. 

Permit  1295 

The  applicant  requests  a  modification 
to  Permit  1295.  Permit  1295  authorizes 
the  tagging,  handling,  biopsy,  and 
release  of  the  above  listed  turtles. 
Modification  #1  would  authorize  the 
importing  and  exporting  of  dead  turtles 
and  turtle  specimens  to/from  the  US 
and  to  import  live  turtles  for  the 
purpose  of  rehabilitation. 

Dated:  October  22,  2001. 
Phil  WUliams. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-27042  Filed  10-25-01;  8:45  am] 

BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

Unitad  Statoa  Patent  and  Tradamark 
Oflica 

Parformanca  Raviaw  Board  (PRB) 

agency:  United  States  Patent  and 
Trademark  Office. 

ACTION:  Notice;  Update  membership  list 
of  the  United  States  Patent  and 
Trademark  Office  Performance  Review 
Board.  

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C. 
4314(c)(4),  the  United  States  Patent  and 
Trademark  Office  announces  the 
appointment  of  persons  to  serve  as 
members  of  its  Performance  Review 
Board. 

ADDRESSES:  Director,  Office  of  Human 
Resources,  United  States  Patent  and 
Trademark  Office,  One  Crystal  Park, 
Suite  707,  Washington,  DC  20231. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sydney  Rose  at  (703)  305-8062. 
SUPPtfMENTARY  MFORMATK>N:  The 
membership  of  the  United  States  Patent 
and  Trademark  Office  Performance 
Review  Board  is  as  follows: 

Clarence  Crawford,  Chair,  Chief 
Financial  Officer  and  Chief 
Administrative  Officer,  United  States 
Patent  and  Trademark  Office, 
Washington.  DC  20231,  Term  expires 
September  30,  2003. 

Nicholas  Godici,  Commissioner  for 
Patents,  United  States  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term  expires  September  30, 
2003. 


Anne  Chasser,  Commissioner  for 
Trademarks,  United  States  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term  expires  September  30, 
2003. 

Douglas  Bourgeois,  Chief  Information 
Officer,  United  States  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term  expires  September  30, 
2004. 

Janice  Falcone,  Director,  Patent 
Examining  Group,  United  States  Patent 
and  Trademark  Office,  Washington,  DC 
20231,  Term  expires  September  30, 
2003. 

James  Toupin,  General  Coimsel, 
United  States  Patent  and  Trademark 
Office,  Washington,  DC  20231,  Term 
expires  September  30,  2004. 

Robert  Anderson,  Deputy 
Commissioner  for  Trademarks,  United 
States  Patent  and  Trademark  Office, 
Washington,  DC  20231,  Term  expires 
September  30,  2003. 

Robert  Stoll,  Administrator  for 
External  Affairs,  United  States  Patent 
and  Trademark  Office,  Washington,  DC 
20231,  Term  expires  September  30, 
2003. 

Dieter  Hoinkes,  Deputy  Administrator 
for  External  Affairs,  United  States  Patent 
and  Trademark  Office,  Washington,  DC 
20231,  Term  expires  September  30, 
2003. 

Bruce  Campbell,  Executive  Associate 
Director,  Operations  Support 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 

20742,  Term  expires  September  30, 

2002. 
K.  David  Holmes,  Jr.,  Deputy 

Assistant  Secretary  for  Seciirity, 

Department  of  Commerce,  Washington, 

DC  20230.  Term  expires  September  30. 

2004. 
Dated:  October  19,  2001. 

Nicholas  P.  Godici. 

Acting  Under  Secretary  of  Commerce  for 

Intellectual  Property  and  Acting  Director  of 

the  United  States  Patent  and  Trademark 

Office. 

(FR  Doc.  01-27017  Filed  10-25-01;  8:45  am] 

BMJJNO  CODE  3610-16-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0013] 

Fadaral  Acqulaition  Ragulation; 
Submiaaion  for  OMB  Raviaw;  Coat  or 
Pricing  Data  Raqulramanta  and 
Information  Othar  Than  Coat  or  Pricing 
Data 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0013). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  die  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Cost  or  Pricing  Data 
Requirements  and  Information  Other 
Than  Cost  or  Pricing  Data.  A  notice 
published  in  the  Federal  Register  at  66 
FR  45014,  on  August  27,  2001.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
November  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Olson,  AcquisitionPolicy  Division,  GSA 
(202) 501-3221. 

ADDRESSEES:  Submit  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 


Federal  Register/ Vol.  66,  No.  208 /Friday,  October  26,  2001 /Notices 


54235 


FAR  Secretariat  (MVP),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Truth  in  Negotiations  Act 
requires  the  Govenmient  to  obtain 
certified  cost  or  pricing  data  under 
certain  circumstances.  Contractors  may 
request  an  exemption  from  this 
requirement  under  certain  conditions 
and  provide  other  information  instead. 

B.  Annual  Reporting  Burden 

Respondents:  33,332. 
Responses  Per  Respondent:  6. 
Total  Responses:  199,992. 
Hours  Per  Response:  50.51. 
Total  Burden  Hours:  10,101,684. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  fi-om  the  General  Services 
Administration,  FARSecretariat  (MVP), 
1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0013,  Cost  or  Pricing  Data 
Requirements  and  Information  Other 
Than  Cost  Pricing  Data,  in  all 
correspondence. 

Dated:  October  23,  2001. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
[FR  Doc.  01-27052  Filed  10-25-01;  8:45  pm) 
BiuMG  CODE  esao-EP-p 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttw  Air  Forca 

Propoaad  Coliaction;  Commant 
Raquaat 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Air  Force  announces  the 
proposed  reinstatement  of  the  Accident 
Report  form  and  seeks  public  comment 
on  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  unity,  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  26, 
2001. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  Air  Force  Security  Forces  Center, 
SMSgt  Walter  P.  Filipiak,  1720  Patrick 
Street,  Suite  18,  Uckland  AFB,  TX 
78236. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  above  address. 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Form  1315, 
"Accident  Report,"  OMB  Number  0701- 
0133. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  in 
order  to  thoroughly  process  major  motor 
vehicle  accidents.  These  accidents  are 
those  where  there  are  fatalities,  injuries, 
there  is  disabling  damage  to  a  vehicle, 
the  vehicle  accident  is  hard  to  explain 
or  the  amount  of  damage  is  in  excess  of 
$10,000.  Once  the  investigation  is 
completed,  the  report  is  filed  with  the 
local  Security  Forces  Reports  and 
Analysis  Section.  Copies  of  the 
completed  investigations/reports  are 
available  upon  request  to  the  personnel 
involved  in  the  accident,  which  can 
then  be  used  by  their  insurance 
companies.  This  information  collection 
which  is  made  for  these  vehicle 
accidents  is  in  compliance  with  10 
U.S.C.  8013;  44  U.S.C.  3101;  and  E.O. 
9397. 

Affected  Public:  Individuals  and 
households. 

Annual  Burden  Hours:  5,000. 

Number  of  Respondents:  20,000. 

Responses  per  Respondent:  Depends 
on  the  amount  of  times  an  individual  is 
involved  in  a  major  motor  vehicle 
accident.  There  will  be  one  form 
completed  per  accident. 

Average  Burden  per  Response:  15 
Minutes. 

Frequency:  Once  per  major  accident. 
SUPPLEMENTARY  INFORMATKM: 

Summary  of  Information  Collection 

The  Air  Force  Form  1315,  Accident 
Report,  is  used  solely  by  security  forces 
patrol  personnel  who  are  dispatched  to 
investigate  major  motor  vehicle 
accidents.  The  accident  report  allows 
the  patrol  person  to  collect  all  vital/ 
detailed  information  on  a  vehicle 
accident.  The  individual  investigating 
the  accident  completes  and  signs  the 
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form  upon  completion  of  the 
investigation  of  the  accident.  The 
completed  form,  along  with  all 
attachments  pertaining  to  the  accident, 
is  then  forwarded  to  the  Security  Forces 
Reports  and  Analysis  Section  for  filing 
and  further  disposition.  The  completed 
form  provides  the  required  information 
for  the  vehicle  accident  to  be  thoroughly 
investigated/processed.  Copies  of  the 
completed  investigations/reports  are 
available  upon  request  to  the  personnel 
involved  in  the  accident,  which  can 
then  be  used  by  their  insiirance 
company. 


Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-26979  Filed  10-25-01:  8:45  am] 

BNJJNQCOOC  S001-05-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  the  ^ir  Force. 

DoD. 

ACTION:  Notice. 


In  compliance  with  section 
3506{c)(2)(A}  of  the  Paperwork 
Reduction  Act  of  1995,  the  United 
States  Air  Force  Personnel  Center, 
Personnel  Procurement  and 
Development  Divisions,  announces  the 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  26, 
2001.  I 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
United  States  Air  Force  Personnel 
Center,  Line  Officer  Programs  Section, 
550C  Street  West,  Suite  10,  Randolph 
AFB.TX  78150. 

FOR  FURTHER  INFORMATKW  CONTACT:  To 
request  more  information  on  this 


proposed  information  collection  or  to 
obtain  a  copy  of  the  proposed  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
United  States  Air  Force  Personnel 
Center,  Line  OfficerPrograms  Section, 
(210) 665-2102. 

Title,  Associated  Form,  and  OMB 
Number:  Application  &  Evaluation  For 
'graining  Leading  To  A  Commission  In 
The  United  States  Air  Force,  Air  Force 
Form  56,  OMB  Number  0701-0001. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidate's  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  21,000. 

Number  of  Respondents:  7,000. 

Responses  per  Respondent:  1 . 

Avemge  Burden  per  Response:  180 
Minutes. 

Frequency:  On  occasion. 
SUPPt.EMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Information  contained  on  Air  Force 
Form  56  supports  the  Air  Force's 
selection  for  officer  training  programs 
for  civilian  and  military  applicants. 
Each  student's  background  and  aptitude 
is  reviewed  to  determine  eligibility.  If 
the  information  on  this  form  is  not 
collected,  the  individual  cannot  be 
considered  for  admittance  to  a 
commissioning  program.  Data  from  this 
form  is  used  to  select  fully  qualified 
persons  for  the  training  leading  to 
commissioning.  Data  supports  the  Air 
Force  in  verifying  the  eligibility  of 
applicants  and  in  the  selection  of  those 
best  qualified  for  dedication  of  funding 
and  training  resources.  Eligibility 
requirements  are  outlined  in  Air  Force 
Instruction  36-2013. 

Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-26980  Filed  10-25-O1;  8:45  am] 
BILUNG  CODE  5001-05-U 


Regulations  an  application  for  blanket 
certificates  of  public  convenience  and 
necessity.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room  of  the  Commission's 
offices.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.feK.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

B-R  also  requests  waiver  of  certain 
Commission  regulations,  as  more  fully 
set  forth  in  its  application.  B-R  states 
that  the  waivers  are  needed  to  avoid 
undue  compliance  burdens  under  the 
imique  circumstances  presented. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  on  or  before 
November  12,  2001,  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  participate  as  a  party  in  any  hearing 
thereiix  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26969  Filed  10-25-01 ;  8:45  ami 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01-41&-0001 

B-R  Pipeline  Company;  Notice  of 
Application 

October  22.  2001. 

Take  notice  that  on  July  27,  2001,  B- 
R  Pipeline  Company  (B-R)  tendered  for 
filing  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  Part  284,  Subparts 
G  and  J,  of  the  Commission's 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP01-35(M)04] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changesin  FERC 
Gas  Tariff 

October  22,  2001. 

Take  notice  that  on  October  16,  2001, 
Colorado  Interstate  Gas  Company  (QG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  in  Api>endix  A  to 
the  filing,  to  become  effective  November 
1,  2001. 


CIG  states  that  the  tariff  sheets  are 
being  filed  to  address  the  reallocation  of 
costs  resulting  from  the  rejection  of  Rate 
Schedules  TF-2  and  TSW-1  in  CIG's 
general  rate  case  in  Docket  No.  RPOl- 
350-000,  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  iiftp.//inviv./en:.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26975  Filed  10-25-01;  8:45  am) 

BiLLING  COOE  S717-01-l> 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP01-397-002] 

Great  lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

October  22.  2001. 

Take  notice  that  on  October  17,  2001, 
Great  Lakes  Gas  Transmission 
LimitedPartnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  November  1.  2001: 

Substitute  Third  Revised  Sheet  No.  8A 
Substitute  Tenth  Revised  Sheet  No.  9 
Substitute  Second  Revised  Sheet  No.  50A 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  (a)  remove  the 
"Third  Party  Charges"  language  relative 
to  Off-System  Capacity  from  proposed 
section  22.1  of  Great  Lakes'  FERC  Gas 
Tariff,  Second  Revised  Volume  No.l,  as 
directed  in  the  Commission's  October 
15,  2001  Order  Accepting  Tariff  Sheets 
with  Modification  and  Granting  Waiver 


and  (b)  reflect  a  sheet  effective  date  of 
November  1,  2001  as  directed  in  the 
Commission's  May  31,  2001  Order 
Accepting  and  Suspending  Tariff  Filing 
and  Requesting  Additional  Information. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26977  Filed  10-25-01:  8:45  am) 

8ILLMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP9»-1 76-040] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rate 
Filing 

October  22,  2001. 

Take  notice  that  on  October  17,  2001, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
certain  tariff  sheets  to  become  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  to  be  effective  February  1,  2003. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  negotiated  rate 
transaction  entered  into  by  Natural  and 
FPLE  Forney.  L.P.  under  Natural's  Rate 
Schedule  FTS  pursuant  to  Section  49  of 
the  General  Terms  and  Conditions  of 
Natiu-al's  Tariff.  Natural  states  that  the 
negotiated  rate  agreement  does  not 
deviate  in  any  material  respect  from  the 
applicable  form  of  service  agreement  in 
Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 


parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26972  Filed  10-25-01;  8:45  am) 

BILUNC  COOE  S717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-403-001] 

Norttiem  Border  Pipeline  Company; 
Notice  of  Compliance  Rling 

October  22.  2001. 

Take  notice  that  on  October  15.  2001. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Pro  Forma 
First  Revised  Volume  No.  1,  the  pro 
forma  tariff  sheets  listed  in  Appendix  A 
to  the  filing. 

Northern  Border  states  that  the  pro 
forma  tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Order  No.  637  issued  in  Docket  Nos. 
RM98-1 0-000  and  RM98-1 2-000 
issued  May  19.  2000. 

Northern  Border  states  that  it  has 
served  copies  of  the  pro  forma  filing 
upon  all  parties  of  record  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  *he 
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Federal  Energy  Regulatory  Ckiinmission, 
888  First  Street,  ME..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dockett"  and  fallow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26973  Filed  10-25-01;  8:45  ami 

MJJNG  COK  cnr-oi-^ 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-26970  Filed  10-25-01;  8:45  am] 

BNJUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-432-0001 

Northern  Natural  Gas  Company;  Notice 
to  Abandon  Service 


October  22.  2001. 

Take  notice  that  on  August  23,  2001, 
Northern  Natural  Gas  Company 
(Northern)  filed  a  request,  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act, 
requesting  permission  and  approval  to 
abandon  service  imder  an  individually 
certificated  agreement,  all  as  more  fully 
set  forth  in  the  application.  Specifically, 
Northern  proposes  to  abandon  service 
with  Westar  Transmission  Company 
under  Rate  Schedule  X-45,  contained  in 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2.  Northern  further  states  that  the 
underlying  contract  has  not  provided 
service  for  several  years  and  has  been 
terminated  in  accordance  with  the 
contract  terms.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  htlpJ/www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  12,  2001,  file  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP01-382-006] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

October  22,  2001. 

Take  notice  that  on  October  16,  2001, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  November  1, 
2001. 

58  Revised  Sheet  No.  50 

59  Revised  Sheet  No.  51 
26  Revised  Sheet  No.  52 
Eighth  Revised  Sheet  No.  56 
Eighth  Revised  Sheet  No.  263 
Eighth  Revised  Sheet  No.  263A 
Fourth  Revised  Sheet  No.  263B 

Northern  and  the  parties  have  reached 
a  settlement  in  principle  that  resolves 
all  issues  in  this  proceeding  as  well  as 
all  issues  in  Northern's  System 
Levelized  Account  (SLA)  proceedings  in 
Docket  Nos.  RPOl-76  and  RPOl-396. 
The  reason  for  this  filing  is  to  request 
permission  to  implement  effective 
November  1,  2001,  a  Carlton 
Commodity  Surcharge  of  $0.0175, 
subject  to  refund  and  subject  to  the 
outcome  of  Commission  action  on  a 
settlement  that  will  be  filed  in  the  near 
future. 


Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 


David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26976  Filed  10-25-01;  8:45  am] 

HUMO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Ooclwt  No.  RP01-278-002] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Riing 

October  22.  2001. 

Take  notice  that  on  October  17,  2001, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1,  the  following  tariff  sheets 
to  become  effective  October  1,  2001: 

Primary 

Third  Revised  Sheet  No.  181 

Third  Revised  Sheet  No.  182 

Third  Revised  Sheet  No.  183 

Sheet  No.  184  (reserved) 

Second  Revised  Sheet  No.  185 
Alternate 

Alternate  Third  Revised  Sheet  No.  181 

Alternate  Third  Revised  Sheet  No.  182 

Alternate  Third  Revised  Sheet  No.  183 

Texas  Gas  states  that  thi?  filing  is 
being  submitted  in  compliance  with  the 
Commission's  Order  issued  on 
September  19,  2001  in  the  above- 
referenced  docket.  As  directed,  the  tariff 
sheets  removed  the  daily  high/low 
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index  price  for  cash-out.  In  response, 
Texas  Gas  proposes  to  establish  a  cash- 
out  price  based  on  a  weekly  high/low 
index  price  determined  from  the  weeks 
within  the  applicable  month,  plus  the 
first  week  of  the  following  month.  The 
primary  and  alternate  sheets  require  in- 
kind  make-up  of  imbalances  up  to  2% 
and  use  the  same  index  price  for 
imbalances  above  5%.  However,  the 
primary  sheets  also  propose  to  eliminate 
cash-out  for  all  imbalances  up  to  5%  by 
also  requiring  a  mandatory  in-kind 
make-up  level  from  2%  to  5%  and  by 
eliminating  any  use  of  the  100%  price 
index  for  this  tier  of  imbalance. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-26974  Filed  10-25-01;  8:45  am] 

HUJNG  CODE  «717-01-P 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commlsalon 

NoUce  of  AppHcaUon  Accepted  for 
FHing  and  Solleiting  Motions  To 
intervene,  Protests,  and  Comments 

October  22,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12121-000. 


c.  Date  filed:  September  18,  2001. 

d.  Applicant:  The  Qty  of  Rice  Lake 
Utilities,  Wisconsin. 

e.  Name  of  Project:  Rice  Lake  Dam. 

f.  Location:  On  Rice  Lake  and  Red 
Cedar  River,  in  Barron  County, 
Wisconsin.  The  project  does  not  utilize 
Federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825{r). 

h.  Applicant  Contact:  Scott  Reimer 
GM/CEO,  Rice  Lake  Utilities,  320  West 
Coleman  Street,  Rice  Lake,  Wisconsin 
54868,  (715)  234-7004;  Loyal  Cake, 
North  American  Hydro,  Inc..  P.O.  Box 
167.  Neshkoro.  Wisconsin  54960,  (920) 
293-4628  ext.  12. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  and  comments:  60 
days  fi-om  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  Ueu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12121-000)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  docimient  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  21-foot-high,  171-foot-long 
concrete  dam  owned  by  Barron  County, 
(2)  three  proposed  4-foot-long,  54-inch- 
diameter  steel  penstocks,  (3)  a  proposed 
powerhouse  containing  three  generating 
units  having  a  total  installed  capacity  of 
336  kW,  (4)  a  proposed  200-foot-long,  15 
kV  transmission  line,  and  (5) 
appurtenant  hcilides.  The  project 
would  have  an  aimual  generation  of  1.3 
GWh. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 


link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  16  CFR  385.210,  385.211, 
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385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commissions  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street, NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-26971  Filed  10-25-01;  8:45  ami 

BNJJNG  C006  Sn7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7090-61 

Request  for  Nominations  to  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology, 
Standing  Committee  on  Compliance 
Assistance 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  request  for 
nominations. 


summary:  The  Environmental  Protection 
Agency  is  inviting  nominations  for 
membership  on  its  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  Standing 
Committee  on  Compliance  Assistance. 
The  Agency  is  seeking  qualified  senior 
level  decision  makers  from  diverse 
stakeholder  groups  throughout  the 
United  States  to  be  considered  for 
appointments.  The  nominee  should 
have  an  interest  and  experience  in 
addressing  enviroiunental  problems 
through  compliance  assistance  and 
other  alternative  approaches  such  as 
environmental  management  systems 
and  pollution  prevention.  EPA  is 
requesting  that  each  nominee  provide  a 
resume  or  short  biography  describing 
his/her  educational  and  professional 
qualifications,  and  that  contains  a 
current  business  address  and  daytime 
telephone  number. 
DATES:  Nominations  will  be  accepted 
until  close  of  business  on  November  26, 
2001. 

ADDRESSES:  Submit  nominations  and 
requested  docvunentation  to  Ms.  Joanne 
Berman,  Designated  Federal  Officer, 
Office  of  Enforcement  and  Compliance 
Assiuance  (OECA),  U.S.  Environmental 
Protection  Agency,  MC  2224A,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  You  may  also  E- 
mail  nominations  to 
bennan.joanne@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joanne  Berman,  Designated  Federal 
Officer,  Office  of  Enforcement  and 
Compliance  Assurance  (OECA),  U.S. 
Environmental  Protection  Agency,  MC 
2224A,  1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20460.  Phone  202/564- 
7064.  E-mail  bennan.joanne@epa.gov. 
SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act, 
Public  Law  92463.  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues.  NACEPT  consists  of  a 
representative  cross-section  of  EPA's 
partners  and  principal  constituents  who 
provide  advice  and  recommendations 
on  policy  issues  and  serve  as  a  sounding 
board  for  new  strategies  that  the  Agency 
is  developing.  Maintaining  a  balance 
and  diversity  of  experience,  knowledge, 
and  judgment  is  an  important 
consideration  in  the  selection  of 
members.  The  Standing  Committee  on 
Compliance  Assistance,  a  subcommittee 
of  NACEPT,  has  existed  for  two  years 


and  provides  a  federal  advisory  forum 
from  which  the  Agency  can  continue  to 
receive  valuable  multi-stakeholder 
advise  and  recommendations  on 
enhancing  EPA's  compliance  assistance 
program.  The  Standing  Committee  on 
Compliance  Assistsmce  assisted  EPA  in 
the  development  of  the  Agency's 
National  Clearinghouse  (www.epa.gov/ 
clearinghouse),  the  Compliance 
Assistance- Providers  Forum,  and  the 
EPA  Compliance  Assistance  Activity 
Plan  {http://es.epa.gov/oeca/main/ 
compasst/ activityplan.pdf).  Most 
recently,  the  Standing  Committee  on 
Compliance,  through  NACEPT, 
provided  recommendations  focusing  on 
six  key  areas  to  improve  the  Agency's 
compliance  assistance  program  and 
emphasizing  the  point  that  an  effective 
compliance  assistance  program  will 
complement  EPA's  approach  to 
inspections  and  enforcement.  The 
complete  set  of  recommendations  can  be 
located  at  www.seattle.battelle.org/epa- 
icaa. 

The  new  Standing  Committee  on 
Compliance  Assistance  will,  through 
NACEPT,  assist  EPA  in:  (1) 
Strengthening  the  national  compliance 
assistance  network  by  helping  identify 
opportunities  to  enhance 
communication  among  compliance 
assistance  providers  and  by  promoting 
collaboration  in  compliance  assistance 
planning  and  tool  development;  (2) 
developing  and  testing  performance 
measurement  systems  to  demonstrate 
the  effectiveness  and  environmental 
outcomes  of  compliance  assistance;  (3) 
acting  as  a  sounding  board  to  provide 
feedback  on  compliance  assistance 
policies,  strategies  or  other  related 
matters;  and  (4)  formulating  the  agenda 
for  the  Agency's  third  annual 
Compliance  Assistance  Providers  Forum 
currently  scheduled  to  take  place  on 
Decembet4-6,  2002  in  San  Antonio, 
Texas. 

We  are  accepting  nominations  for 
approximately  20  members. 
Representatives  must  have  senior  level 
authority  for  their  respective 
organization  and  nominees  must 
demonstrate  experience  in  the 
following: 

— Development  of  compliance 
assistance  programs  and/or  the 
delivery  of  compliance  assistance; 

— Application  of  qualitative  and 
quantitative  performance 
measurement  methods;  and 

— ^Working  collaboratively  with  j 

stakeholder  groups. 


i 
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Dated :  October  1 7 .  2001 . 
Michael  M.  Stahl, 

Director,  Office  of  Compliance. 

[FR  Doc.  01-27010  Filed  10-25-01;  8:45  am] 

nUlNG  CODE  6SeO-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6623-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5073  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  October  15,  2001  Through  October 
19, 2001 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  010390,  Draft  EIS,  BLM,  AZ. 
Diamond  Bar  Road  Improvement 
Project,  To  Pave  the  Road  and  Realign 
Sections  through  Grapevine  Wash, 
Right-of-Way  Permits,  Mohave 
County,  AZ  ,  Conunent  Period  Ends: 
December  10,  2001,  Contact:  Don 
McClure  (520)  692-4400. 

EIS  No.  010391,  Draft  EIS,  FHW,  NY, 
NYS  Route  17,  Horseheads  Project, 
Reconstruction  from  RM  17-6205- 
1069  to  RM  14-6201-3040,  Town  and 
Village  of  Horseheads  (P.I.N.  6239.00) 
Chemung  Coimty,  NY,  Comment 
Period  Ends:  December  10, 
2001, Contact:  Robert  E.  Arnold  (518) 
431-4127. 

EIS  No.  010392,  Final  EIS,  NPS,  CA, 
Alcatraz  Island  Historic  Preservation 
and  Safety  Construction  Program, 
Protection  and  Implementation,  San 
Francisco  County,  CA,  Wait  Period 
Ends:  November  26,  2001,  Contact: 
Jonathan  Gervars  (415)  561-4936. 

EIS  No.  010393,  Draft  EIS,  NPS,  AR, 
Little  Rock  Central  High  School 
National  Historic  Site,  General 
Management  Plan,  Implementation, 
For  Future  Management  and  Use, 
Little  Rock,  AR,  Comment  Period 
Ends:  December  26,  2001,  Contact: 
David  C.  Forney  (501)  324-5682.  This 

■  document  is  available  on  the  Internet 
at:  http://www.nps.gov/planning/ 
chse/dgmp/home.htm. 

EIS  No.  010394,  Draft  EIS.  AFS,  NM, 
Viveash  Fire  Timber  Salvage  Project, 
Proposal  to  Harvest  a  Portion  of  the 
Fire-Killed  Trees,  Pecos/Las  Vegas 
Ranger  District,  Santa  Fe  National 
Forest,  NM,  Comment  Period  Ends: 
December  10,  2001.  Contact:  Chris 
Napp  (505) 757-6121. 
EIS  No.  010395,  Draft  EIS.  NOA.  AK, 
American  Fisheries  Act  Amendments 
61/61/13/8:  Amendments  61 


Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area; 
Amendments  61  Groundfish  of  the 
Gulf  of  Alaska;  Amendents  13  Bering 
Sea  and  Aleutian  Islands  King  and 
Tanner  Crab,  and  Amendments  8  to 
the  Scallop  Fishery  off  Alaska, 
Fishery  Management  Plans,  AK. 
Comment  Period  Ends:  December  10. 
2001,  Contact:  Kent  Lind  (907)  586- 
7228. 

EIS  No.  010396,  Draft  EIS,  USA, 
Programmatic  EIS  — Army 
Transformation,  Army  Vision  to 
Address  the  Changing  Circumstances 
of  the  21st  Century,  Transformation  in 
three  Phases:  hiitial  Phase,  Interim 
Capability  Phase,  and  an  Objective 
Force  Phase,  Comment  Period  Ends: 
December  10,  2001,  Contact:  Jim 
Lucas (703)  602-9794. 

EIS  No.  010397,  Draft  EIS,  CGD, 
Programmatic  EIS  — Integrated 
Deepwater  System  Project,  For 
Surface,  Air,  Logistics 
Communication  and  Sensor  Systems, 
To  Replace  Its  Aging  Nation-Wide 
System,  Nation-Wide,  Comment 
Period  Ends:  December  10,  2001, 
Contact:  Eric  Johnson  (202)  267-1665. 

EIS  No.  010398,  Final  EIS,  AFS,  OR, 
South  Fork  Burnt  River  Ranger 
Planning  Area,  Development  of  Five 
New  Allotment  Management  Plans 
(AMPS),  Wallowa-Whitman  National 
Forest.  Unity  Ranger  District.  Baker 
County.  OR.  Wait  Period  Ends: 
November  26.  2001.  Contact:  Jean 
Lavell  (541)  446-3351. 

EIS  No.  010399,  Draft  EIS,  FHW,  SC. 
James  E.  Clybum  Connector  Project, 
Constructing  a  Two-Lane  Rural 
Roadway  Northeast  of  Orangeburg 
and  Southwest  of  Sumter,  Funding 
and  COE  Section  404  Permit, 
Calhoun,  Claredon  and  Sumter 
Counties,  SC,  Comment  Period  Ends: 
December  14,  2001,  Contact:  Robert  L. 
Lee  (803) 765-5411. 

EIS  No.  010400,  Draft  EIS,  MMS,  AL, 
MS,  TX,  WA,  AL,  FL,  LA,  CA,  OR, 
Outer  Continental  Shelf  Oil  and  Gas 
Leasing  Program:  From  Mid-2002 
Through  Mid-2007.  5-Year  Schedule 
Leasing  Program  for  20  Sales  in  8  of 
the  Outer  Continental  Shelf  Planning 
Areas.  AL,  AK,  CA,  FL,  LA,  MS,  OR, 
TX  and  WA,  Comment  Period  Ends: 
January  24,  2002,  Contact:  Richard 
Wildermann  (703)  787-1670. 

Amended  Notices 

EIS  No.  010127,  Draft  EIS,  AFS,  ID, 
CaribouNational  Forest  Land  and 
Resource  ManagementPlan, 
Implementation  Revised  Forest 
Plan.Bannock,  Bear  Lake.  Bingham, 
Bonneville,  Caribou.Franklin,  Oneida 
and  Power  Counties,  Cache  andRich 


Counties,  UT,  Lincoln  Coimty,  WY  , 
Due:November  01,  2001,  Contact:  Ric 
Rine  (208)557-5766.  Published  FR- 
04-28-10— Review  Period  Reopened, 
so  that  Errata  Sheet  can  be  reviewed. 
From  08-31-01  to  11-01-2001. 

EIS  No.  010357,  Draft  EIS.  SFW,  Light 
GooseManagement  Plan, 
Implementatin.  Reducing 
andStabilizing  Specific  Populations 
"Light  Geese"  in  North  America  . 
Due:  December  14,  2001,  Contact:Jon 
Andrew  (703)  358-1714.  Revision  of 
FR  Notice  Published  on  09/28/2001: 
CEQ  Comment  Period  Ending  11/28/ 
2001  has  been  extended  to  12/14/ 
2001. 

EIS  No.  010383,  Draft  EIS,  NOA.  CA, 
Goat  CanyonEnhancement  Project. 
Implementation.  TijuanaRiver 
Estuary.  City  and  County  of  San 
Diego,  CA,Due:  November  26.  2001. 
Contact:  Nina  Garfield(301)  563-1171. 
Published  FR  10-12-01  Correction  to 
Title  and  also  changing  the 
ContactPerson  Name  and  Phone 
Number. 

Dated:  October  23.  2001. 

Joseph  C.  Montgomery. 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Doc.  01-27043  Filed  10-25-01;  8:45  am) 

BILUNO  COOK  weo  W  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6623-2] 

Environmental  ImfMct  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  May  18.  2001  (97  FR 
27647). 

Draft  EISs 

ERP  No.  D-AFS-f65338-UT  Rating 
EC2,  Units  National  Forest  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Juab,  Sanpete,  Tooele, 
Utah  and  Wasatch  Counties.  UT. 

Summary 

EPA  expressed  environmental 
concerns  with  the  small  number  of 
wilderness  area  acres  recommended  for 
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designation  in  the  two  preferred 
alternatives  compared  to  the  594,350 
acres  that  qualified  and  the  lack  of 
management  guidelines  and  the  analysis 
of  potential  impacts  to  water  quality 
that  would  result  from  increasing 
motorized  trail  use. 

ERPNo.  D-AFS-J65349-VT  Rating 
EC2,  Griffin  Springs  Resource 
Management  Project,  Implementation, 
Commercial  Timber  Harvesting,  Aspen 
Regeneration,  Management  Ignited 
Prescribed  Fire,  and  Road  Work,  Dixie 
National  Forest,  Escalante  Ranger 
District,  Garfield  County,  UT. 

Sumiiury 

EPA  expressed  environmental 
concerns  with  potential  adverse  impacts 
from  road  upgrades  and  maintenance, 
beetle  suppression  and  routine 
management  activities  to  old  growth 
forests,  wetlands  and  wildlife.  The  FEIS 
should  include  additional  site  specific 
analysis/ description  of  road  and  beetle 
management  strategies. 

EBP  No.  D-AFS-!65352-MT  Rating 
EC2.  Kelsey-Beaver  Fire  Recovery 
Project,  Implementation  of  Fuel 
Reduction  and  Salvage  of  Fire-Killed 
Trees  within  Roderick  South,  Kelsey 
Creek,  and  Upper  Beaver  Areas, 
Kootenai  National  Forest,  Three  Rivers 
Ranger  District,  Lincoln  County,  MT. 

Soiniiiaiy 

EPA  supported  proposed  watershed 
and  road  system  improvements.  EPA 
expressed  environmental  concerns  with 
the  limited  range  of  alternatives 
analyzed  and  potential  adverse  impacts 
to  water  quality.  EPA  recommended  that 
additional  winter  logging  be  considered 
and  stabilization  of  erodLtig  banks  on 
streams  to  reduce  sediment  production. 
EPA  also  suggests  the  final  EIS  address 
the  consistency  of  proposed  actions 
with  State  TMDL  development  needs  for 
the  303(d)  listed  South  Fork  Yaak  River. 

ERP  No.  D-NPS-D65023-DC  Rating 
LO.  Mary  McLeod  Bethune  Council 
Hoiise  National  Historic  Site, 
Implementation,  General  Management 
Plan,  Washington,  DC. 

Summary 

EPA  expressed  lack  of  objections  and 
concurs  with  the  selection  of 
Alternative  2. 

ERP  No.  DS-AFS-J6528&-CO  Rating 
EC2,  Uncompahgre  National  Forest 
Travel  Plans  Revision,  and  Forest  Plan 
Amendment,  Updated  Information, 
Grand  Mesa,  Uncompahgre  and 
Gimnison  National  Forests,  Garrison, 
Hinsdale  Mesa,  Montrose.  Chiray,  San 
]uan  Counties,  CO. 


Summary 

EPA  expressed  environmental 
concerns  with  the  lack  of  detail 
provided  for  the  monitoring  plan  and  its 
implementation  and  there  are  no 
adaptative  management  strategies 
discussed  to  address  unanticipated 
impacts  to  nattu^  resources. 

ERP  No.  DS-MMS-L67008-ID  Rating 
E02,  Smoky  Canyon  Mine  Panels  B  and 
C.  Propose  to  Mine  Phosphate  Ore 
Reserves  in  the  Final  Two  Mine  Panels, 
National  Forest  System  Lands  and 
Federal  Mineral  Leases,  Caribou 
National  Forest,  Permit,  Caribou 
County,  ID. 

Summary 

EPA  expressed  environmental 
objections  based  on  predicted  selenium 
contamination  of  the  Wells  Formation 
aquifer  exceeding  the  national  groimd 
water  standard,  ^e  absence  of  a  low- 
permeable  cap  design  to  minimize 
impacts  to  groimd  water,  a  narrow 
project  scope  which  did  not  examine 
impacts  from  continued  use  of  the 
tailings  pond  and  possible  mitigation 
measures,  and  inadequate  mitigation, 
monitoring,  and  financial  assurance  for 
the  entire  project.  EPA  requested  that 
these  issues  be  addressed  before  issuing 
a  final  EIS. 

Final  EISs 

ERP  No.  F-BLM-4C65340-NV  Reno 
Clay  Plant  Project,  Construct  and 
Operate  an  Open-Pit  Clay  Mine  and  Ore 
Processing  Facility,  Plan-of-Operations, 
Oil-Dri  Corporation  of  Nevada,  Hungry 
Valley,  Washoe  County,  NV. 

Summary 

EPA  expressed  continuing 
environmental  concerns  regarding  the 
project's  potential  impacts  to  water 
quality  and  the  need  for  additional 
information  regarding  monitoring  and 
mitigation  to  address  air  and  water 
quality  concerns.  Any  adverse  impacts 
from  the  project  would 
disproportionately  affect  the  Reno- 
Sparks  Indian  Colony  adjacent  to  the 
project  site.  EPA  commended  BLM  and 
Oil-Dri  for  working  with  a  private  land 
owner  to  seciire  a  road  right-of-way  that 
will  reduce  air,  noise  and  traffic  impacts 
to  local  residents.  EPA  will  review 
Washoe  County AQMD's  draft  minor 
source  air  permit  when  it  becomes 
available  for  public  review. 

ERPNo.  F-FHW-G40157-TX Tyler 
Loop  49  West,  Construction  from  the 
TX-155 

Highway  to  1-20  Highway,  Funding, 
NPDES  and 

COE  Section  404  Permits,  Smith 
County,  TX. 


Summary 

EPA  had  no  objections  to  the  action 
as  proposed. 

ERP  No.  F-NPS-G65079-OK  Washita 
Battlefield  National  Historic  Site, 
General  Management  Plan, 
Implementation,  Roger  Mill  County.  OK. 

Summary 

EPA  had  no  objections  or  comments 
on  the  Final  EIS. 

Dated:  October  23,  2001. 
Joseph  C  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  01-27044  Filed  10-25-01;  8:45  am] 
BNJJNG  COOE  SSaO-W-U 

ENVIRONMEHTAL  PROTECTION 
AGENCY 


[OPP-00734A;  FRL-6809-1] 

Workshop  Sorios  on  Bt  Com  Insoct 
RMlstanc*  Managemant  Framework 
Davalopmant;  NoUca  of  Public 
Maating;  Changa  of  Maattng  Data 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  public  meeting. 

summary:  In  the  Federal  Register  of 
August  31,  2001  (66  FR  45985)  (FRI^ 
6797-8),  EPA  aimounced  that  it  would 
hold  a  series  of  workshops  focusing  on 
Bt  com  insect  resistance  management 
(IRM).  This  notice  aimounces  a  change 
in  the  date  for  the  meeting  originally 
scheduled  for  October  29  and  30. 2001. 
The  meeting  will  now  be  held  on 
November  5  and  6,  2001. 
DATES:  The  meeting  schedtiled  for 
October  29  and  30,  2001,  vrill  now  be 
held  on  November  5  and  6,  2001,  from 
8  a.m.  to  5  p.m.  Requests  for 
participation  in  the  meeting  must  be 
received  on  or  before  November  2,  2001. 
AOORESSES:  The  meeting  will  be  held  at 
EPA,  Crystal  Station,  Room  C,  2800 
Crystal  Drive,  Arlington,  VA  22202. 
Space  is  limited.  Requests  to  participate 
may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  ID.  of  the 
SUPPI.EMENTARY  INFORMATION  of  the 
originally  published  notice  of  August 
31,  2001.  To  ensure  proper  receipt  by 
EPA,  your  request  must  identify  dodcet 
control  number  OPP-00734A  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Glaser;  National  Risk  Management 
Research  Laboratory,  Environmental 
Protection  Agency,  26  W.  King  Dr., 
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Cincinnati,  OH  45268;  telephone 
number:  (513)  569-7568;  fax  number: 
(513)  487-2511;  e-mail  address: 
glaser.jolm@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  directed  to  the  public  in 
general.  This  action  may,  however,  be  of 
interest  to:  Registrants  and  users  of  Bt 
com  under  the  Federal  Food,  Dmg,  and 
Cosmetic  Act  (FFDCA),  or  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  well  as  non-users  of  Bt 
com  and  the  public.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  U  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

Environmental  protection,  Bt  com. 

Dated:  October  19,  2001. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  01-27008  Filed  10-23-01;  2:38  pm] 
BHJJNG  CODE  M60-M>-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7090-8] 

EPA  Sdanca  Advlaory  Board; 
NottfkMtion  of  PuMIc  Adviaory 
Commlttaa  Maating 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Environmental  Economics  Advisory 
Committee  (EEAC)  of  the  US  EPA 
Science  Advisory  Board  (SAB),  will 
meet  on  Friday,  November  30,  2001  in 
the  Rachel  Carson  Great  Hall  of  the  EPA 

Ariel  Rios  Building,  1200  Pennsylvania 

Avenue,  NW.,  Washington.  DC  20005. 
The  meeting  will  begin  at  8:30  a.m.  and 
adjourn  no  later  than  3:00  p.m.  Eastem 
Time.  The  meeting  is  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  first  come  basis. 

Purpose  of  the  Meeting— The  purpose 
of  the  meeting  will  be  to:  (a)  Receive  a 
status  briefing  on  EPA's  continuing 
efforts  to  enhance  its  practices  for 
estimating  the  benefits  of  environmental 
actions  that  reduce  mortality  risks;  (b)  to 
engage  in  a  Consultation  with  EPA 
representatives  on  possible 
opportimities  for  using  incentives  in  the 
area  of  water  and  other  areas  of 
environmental  pollution  control;  and  (c) 
to  engage  in  a  Consultation  with  EPA 


representatives  on  the  approach  they 
wish  to  implement  to  develop  their 
economic  research  strategy. 

Backgroimd — (a)  Value  of  Statistical 
Life  (VSL)  as  a  Measure  of  Benefits 
From  Environmental  Actions — The 
EEAC,  and  other  Science  Advisory 
Board  Committees,  have  held  a  series  of 
interactions  with  EPA  representatives 
over  the  past  few  years  on  ways  to 
estimate  the  benefits  that  are  predicted 
to  come  bom  environmental  actions. 
Examples  of  such  interactions  include: 
(a)  The  review  of  EPA's  guidelines  for 
economic  analysis  (see  63  FR 
150:41820;  64  FR  56:14232;  64  FR 
205:57452);  (b)  the  review  of  EPA's 
white  paper  on  Valuing  Fatal  Cancer 
Risk  Reductions  (see  65  FR  24:5637);  (c) 
the  SAB  review  of  the  benefits  and  costs 
of  arsenic  control  in  drinking  water  (see 
66  FR  74:19770;  66  FR  127:34924)  and 
(d)  the  SAB  reviews  of  the  benefits  and 
costs  of  the  Clean  Air  Act  (e.g.,  see  SAB 
reports  EPA-SAB-COUNCIL-LTR-97- 
001,  EPA-SAB-COUNCIL-ADV-00- 
001.  EPA-SAB-COUNCIL-ADV-01- 
004 — please  see  the  SAB  website 
www.epa.gov/sab  for  copiesof  these 
reports).  The  EPA  National  Center  for 
Environmental  Economics  (NCEE)  and 
other  EPA  offices  now  intend  to  present 
a  draft  plah  to  the  EEAC  that  outlines 
EPA's  efforts  that  will  help  EPA  reach 
a  resolution  on  best  practices  for  a  more 
complete  and  reliable  accoimting  of  the 
benefits  of  mortality  risk  reductions. 

The  Agency  now  uses  a  central 
estimate  for  valuation  of  reduced 
mortality  risks,  and  makes  adjustments 
to  reflect  the  impact  of  foctors  such  as 
identifiable  latency  periods  and  income 
growth  over  time.  There  are  recognized 
limitations  to  these  estimates,  and  these 
limitations  provide  the  focus  for  an 
active  research  agenda  for  economists  at 
EPA  and  outside  the  Agency.  NCEE  and 
other  EPA  offices  conduct  a  variety  of 
activities  related  to  valuation  of  reduced 
mortality  risks.  These  activities  include: 
(a)  The  development  of  a  review  and 
assessment  of  the  empirical  literature 
that  serves  as  a  basis  for  EPA's  value  of 
statistical  life  (VSL)  estimates,  (b) 
development  of  more  complete  and 
reliable  benefit  transfer  values  for  an 
environmental  context,  and  (c) 
identification  of  directions  for  policy- 
relevant  research. 

EPA  will  outiine  its  activities  for 
collecting  and  disseminating  new 
information  as  well  as  conducting  and 
funding  additional  research  designed  to 
fill  research  needs.  The  Committee  will 
consider  how  it  might  continue  to 
interact  with  EPA  as  the  Agency  moves 
forward  with  this  effort. 

(b)  Economic  Incentives 
Consultation — The  Committee  will 


engage  in  a  Consultation  with  EPA 
representatives  on  the  Agency's 
consideration  of  opportunities  for 
application  of  innovative  and 
incentives-based  approaches  for 
environmental  and  health  protection. 
EPA  desires  feedback  from  individual 
members  of  the  Committee  on  criteria 
that  might  be  used  to  select  candidate 
areas  for  considering  the  applicability  of 
such  methods  and  for  feedback  on  what 
topical  areas  might  be  considered  as 
part  of  the  agency's  agenda  for  further 
development. 

Over  the  last  20  years,  and 
particularly  during  the  past  decade, 
economic  incentives  have  been 
increasingly  used  to  control  pollution 
and  improve  environmental  and  health 
protection  at  the  federal,  state  and  local 
levels.  Economic  incentives  are 
instruments  that  use  financial  means  to 
motivate  polluters  to  reduce  the  health 
and  environmental  risks  posed  by  their 
focilities,  processes,  or  products. 
Examples  include  pollution  charges, 
fees,  and  taxes;  deposit-refund  systems; 
and  trading  programs.  Economic 
incentives  offer  several  advantages  that 
make  them  attractive  environmental 
management  tools.  In  many  cases 
incentives  generate  benefits  beyond 
what  is  possible  with  traditional 
regulations;  sometimes  they  are  applied 
where  traditional  regulations  might  not 
be  possible.  They  are  particularly  useful 
for  small  and  geographically  dispersed 
sources.  They  can  also  provide  impetus 
for  technological  change. 

EPA  plans  to  continue  to  explore 
opportimities  to  use,  significantiy 
expand,  or  usefully  support  State  or 
local  governments  in  the  use  of 
innovative  approaches,  particularly 
market-based  economic  incentives.  EPA 
will  discuss  possible  opportimities  for 
using  incentives  in  the  area  of  water 
pollution  as  well  as  other  areas,  and 
hope  to  share  some  recent  examples  of 
experiences  where  incentives  have  been 
used  successfully  for  environmental 
pollution  control. 

(c)  Research  Strategy  Derelopment — 
The  Committee  will  engage  in  a 
Consultation  with  EPA  representatives 
on  the  approach  they  are  considering  for 
development  of  an  enviromnental 
economics  research  strategy.  EPA 
desires  feedback  from  individual 
members  of  the  Committee  on  whether 
this  is  an  appropriate  approach,  given 
the  goals  of  the  strategy,  for  its 
development.  Further,  they  would  like 
to  learn  of  additional  techniques  or 
considerations  that  might  improve  the 
proposed  developmental  approach.  The 
Agency  intends  to  return  to  the  SAB  for 
a  formal  peer  review  of  their  completed 
research  strategy  in  late  FY  2002. 


54244 


Federal  Register /Vol.  66,  No.  208 /Friday.  October  26,  2001 /Notices 


EPA  has  discussed  the  need  to 
develop  an  environmental  economic 
research  strategy  with  the  EEAC  on  a 
number  of  occasions  (see  63  FR 
56:14112;  63  FR  150:41826;  64  FR 
205:57452).  Now,  EPA's  National  Center 
for  Environmental  Research  (NCER)  and 
the  National  Center  for  Environmental 
Economics  (NCEE)  are  initiating  the 
development  of  an  EPA-wide 
"Economic  Research  Strategy"  with 
widespread  program  input  and  external 
consultation  and  peer  review.  The 
Economic  Research  Strategy  will 
provide  a  blueprint  for  economic 
research  priorities  for  EPA  and  will  help 
coordinate  dispersed  but  related 
economic  research  efforts  throughout 
the  Agency. 

An  initial  effort  to  identify  economic 
research  strategies  was  undertaken  by 
the  Office  of  Policy,  now  the  Office  of 
Policy,  Economics,  and  Innovation's 
NCEE,  in  1997.  Evaluation  of  this  effort 
pointed  out  some  needed  supplemental 
information,  such  as  an  assessment  of 
current  research,  that  should  be 
included  in  a  comprehensive  economic 
research  strategy.  In  response,  NCEE 
and  NCER  have  decided  to  develop  a 
revised  research  strategy.  This  project 
will  build  on  the  accomplishments  of 
the  first  effort,  which  have  provided 
guidance  for  research  for  the  past  3 
years,  but  will  augment  them  with  new 
components,  such  as  assessments  of 
research  in  priority  areas,  and  a 
reassessment  of  program  and  regional 
priorities  for  economic  research. 

The  research  strategy  will  describe 
not  only  the  priorities  identified  by 
program  practitioners,  but  will  evaluate 
the  state  of  the  science  in  the  identified 
priority  areas,  so  that  research  efforts 
can  be  focused  where  the  incremental 
effort  will  have  the  greatest  practical 
payoff.  It  will  also  provide  differential 
foci  on  the  short,  medium  and  long  run 
that  will  allow  EPA  to  develop  an 
implementation  plan  using  its  full  suite 
of  economic  research  tools  and  vehicles, 
such  as  in-house  research,  contracts, 
cooperative  agreements  or  research 
grants,  to  meet  the  identified  need  with 
the  most  appropriate  tool. 

For  Furtner  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting 
should  contact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer,  EPA  Science 
Advisory  Board,  U.S.  Environmental 
Protection  Agency  (1400A).  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  telephone  (202) 
564-4558;  FAX  (202)  501-0582;  or  via 
,^mail  at  iniIIer.tom@epa.gov.  For  a 
copy  of  the  draft  meeting  agenda,  please 
contact  Ms.  Wanda  Fields,  Management 
Assistant  at  (202)  564-4539.  or  by  FAX 


at  (202)  501-0582  or  via  e-mail  at 
fields,  wanda@epa.gov. 

Background  Information — is  available 
on  the  EPA  firom:  (1)  For  topics  "a"  and 
"b"  above,  Ms.  Jennifer  Bowen, 
Research  and  Program  Support  Division, 
National  Center  for  Environmental 
Economics,  U.S.  EPA,  1200 
Pennsylvania  Avenue,  Mail  Code  1809, 
Washington,  DC  20460;  Phone:  (202) 
260-4396;  or  E-Mail, 
bowen. jennifei®epa.gov,  (2)  for  topic 
"c"  above.  Dr.  Matthew  Clark, 
Economics,  Social  and  Behavioral 
Science  I*rogram;  National  Center  for 
Environmental  Research,  1200 
Pennsylvania  Avenue,  NW.,  Mail  Code 
8722R,  Washington,  DC  20460;  Phone: 
(202)  564-6842;  or  E-Mail: 
clark.matthew@epa.gov. 

Public  Oral  or  Written  Comments- 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  (5 
minutes  or  less)  to  the  Committee  must 
contact  Mr.  Miller  in  writing  (by  letter 
or  by  fax — see  contact  information 
above)  no  later  than  12  noon  Eastern 
Time,  Wednesday,  November  21,  2001 
in  order  to  be  included  on  the  Agenda. 
The  request  should  identify  the  neune  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 
Written  comments  will  be  accepted 
until  close  of  business  December  7, 
2001.  See  below  for  more  information 
on  providing  written  or  oral  comments. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  five 
minutes.  For  teleconference  meetings,    . 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  \he  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 


comments  until  the  date  of  the  meeting 
(imless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with  - 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  coiiference  room,  should  contact  Mr. 
Miller  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  October  18.  2001. 
Donald  G.  Barnes, 

Staff  Director.  EPA  Science  Advisory  Board. 
|FR  Doc.  01-27009  Filed  10-25-01;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1394-DR] 

NebrMiu;  Ma)or  Disaster  and  Related 
Detenninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-1394-DR),  dated  October  12, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  October  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
EmergencyManagement  Agency, 
WasW^on.  DC  20472.  (202)  646-2705. 
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SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  12,  2001,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5204C  (the  Stafford  Act),  as 
follows: 

I  have  determined  tiiat  the  damage  in 
certain  areas  of  the  State  of  Nebraska, 
resulting  from  severe  storms  and  a  tornado 
on  August  17-18,  2001,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Nebraska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas,  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Sta^ord 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Gracia  Szczech  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Dakota  County  for  Public  Assistance. 

All  counties  within  the  State  of 
Nebraska  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation  ' 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers(CFDA)  are  to  be  used  for 
reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  AUbaugh. 

Director. 

|FR  Doc.  01-26985  Filed  10-25-01:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  BanIc 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7{j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  (hat  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  13,  2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Jayne  L.  Coleman  Revocable  Trust, 
Jayne  L.  Coleman  or  Gary  M.  Coleman, 
Trustees.  Valley  Falls,  Kansas;  to 
acquire  voting  shares  of  Northeast 
Kansas  Bancshares,  Inc.,  Valley  Falls, 
Kansas,  and  thereby  indirectly  acquire 
voting  shares  of  Kendall  State  Bank. 
Valley  Falls,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  23,  2001. 
lennifer  |.  Johnson, 
Secivtary  of  the  Board. 

IFR  Doc.  01-27029  Filed  10-25-01:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  BanIc  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  19. 
2001. 

Federal  Reserve  Bank  of  Richmond 
(A.  Linwood  Gill.  Ill,  Vice  President) 
701  East  Byrd  Street,  Richmond, 
Virginia  23261-4528: 

1.  Capital  Bank  Corporation.  Raleigh, 
North  Carolina:  to  merge  with  First 
Community  Financial  Corporation, 
Burlington,  North  Carolina,  and  thereby 
indirectly  acquire  Community  Savings 
Bank,  Inc.,  Burlington,  North  Carolina. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  22.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Do<;.  01-26933  Filed  10-25-01:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  BanIc  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
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writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/mc/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  23, 
2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jo Anne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  H2H Bancshares,  Inc.,  Hosmer, 
South  Dakota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Farmers  State  Bank, 
Hosmer,  South  Dakota. 

2.  Mesaba  Bancshares,  Inc.,  Grand 
Rapids,  Minnesota;  to  merge  with  Bovey 
Financial  Corporation,  Bovey, 
Minnesota,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Bovey,  Bovey,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  23,  2001. 
lennifer ).  Johnson, 
Secretary  of  the  Board. 
|FR  Doc.  01-27028  Filed  10-25-01;  8:45  ami 

BILUfMJ  CODE  S210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vllal  and  Health 
Statiatica:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
announces  the  following  advisory 
committee  meeting.  | 

Name:  National  Committed  on  Vital  and 
Health  Statistics  (NCVHS). 

Time  and  Date:  November  15.  2001-9 
a.m.-6  p.m.;  November  16.  2001-10:10  a.m.- 
-1  p.m. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A.  200  Independence  Avemie  SVV., 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Committee 
will  hear  presentations  and  hold  discussions 
on  several  health  data  policy  topics.  On  the 
first  day  the  full  Committee  will  be  briefed 
by  HHS  staff  on  a  number  of  topics  including 


an  update  on  activities  of  the  HHS  Data 
Council;  Departmental  responses  to  recent 
reports  and  recommendations  from  the 
Committee;  and  the  status  of  implementation 
of  the  administrative  simplification 
provisions  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  including  the 
status  of  privacy  and  data  standards 
regulations.  The  Committee  will  be  briefed 
by  the  HHS  Chief  Information  Officer  on 
HHS  Information  Technology  activities.  The 
Committer  will  then  review  the  status  of  its 
draft  report  on  the  National  Health 
Information  Infrastructure  (NHII).  In  the 
afternoon  of  the  first  day  the  Committee  will 
review  its  privacy  recommendations  and  be 
briefed  on  a  Department  of  Defense  E-Health 
Initiative.  The  Subcommittees  on  Privacy  and 
Confidentiality  and  on  Populations  will  hold 
working  sessions  late  in  the  afternoon  as  will 
the  NHII  Workgroup. 

The  Subcommittee  on  Standards  and 
Security  and  the  Workgroup  on  Quality  will 
hold  working  sessions  from  8  to  10  in  the 
morning  of  the  second  day  before  the  full 
Committee  convenes.  Day  two  of  the  full 
Committee  meeting  will  feature  an  update  on 
statistical  activities  of  the  National  Center  for 
Health  Statistics  from  the  Center's  director. 
The  Subcommittees  and  Working  Groups 
will  then  report  out  from  their  working 
sessions  and  the  remainder  of  the  agenda  will 
be  devoted  to  planning  future  agendas. 

Notice:  In  the  interest  of  security,  HHS  has 
instituted  stringent  procedures  for  entrance 
to  the  Hubert  H.  Humphrey  building  by  non- 
government employees.  Persons  without  a 
government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Disease  Control  and  Prevention. 
Room  1100.  Presidential  Building.  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782. 
telephone  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  Web  site:  http://www.ncvhs.hhs.gov/. 
where  further  information  including  an 
agenda  will  be  posted  when  available. 

Dated:  October  23.  2001. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 
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State  Childran'a  Healtti  inaurance 
Program;  Rnal  Ailotmanta  to  Statea, 
the  DIatrict  of  Columbia,  and  U.S. 
Tenitoriea  and  Commonwaalttia  for 
Fiacai  Year  2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice.  

summary:  Title  XXI  of  the  Social 
Security  Act  (the  Act)  authorizes 
payment  of  Federal  matching  funds  to 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  to 
initiate  and  expand  health  insurance 
coverage  to  uninsured,  low-income 
children  under  the  State  Children's 
Health  Insurance  Program  (SCHIP).  This 
notice  sets  forth  the  final  allotments  of 
Federal  funding  available  to  each  State, 
the  District  of  Columbia,  and  each  U.S. 
Territory  and  Commonwealth  for  fiscal 
year  2002.  States  may  implement  SCHIP 
through  a  separate  State  program  imder 
title  XXI  of  the  Act,  an  expansion  of  a 
State  Medicaid  program  imder  title  XIX 
of  the  Act,  or  a  combination  of  both. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  November  26,  2001.  Final  allotments 
are  available  for  expenditures  after 
October  1,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  of  This  Notice 

This  notice  sets  forth  the  allotments 
available  to  each  State,  the  District  of 
Columbia,  and  each  U.S.  Territory  and 
Commonwealth  for  fiscal  year  (FY)  2002 
under  title  XXI  of  the  Social  Security 
Act  (the  Act).  Final  allotments  for  a 
fiscal  year  are  available  to  match 
expenditures  under  an  approved  State 
child  health  plan  for  3  fiscal  years, 
including  the  year  for  which  the  final 
allotment  was  provided.  That  is,  the  FY 

2002  allotments  will  be  available  to 
States  for  FY  2002,  and  unexpended 
amounts  may  be  carried  over  to  FYs 

2003  and  2004.  Federal  funds 
appropriated  for  title  XXI  are  limited, 
and  the  law  specifies  a  formula  to 
divide  the  total  annual  appropriation 
into  individual  allotments  available  for 
each  State,  the  District  of  Columbia,  and 
each  U.S.  Territory  and  Commonwealth 
with  an  approved  child  health  plan. 


Section  2104(b)  of  the  Act  requires 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  to 
have  an  approved  child  health  plan  for 
the  fiscal  year  in  order  for  the  Secretary 
to  provide  an  allotmei^t  for  that  fiscal 
year.  All  States,  the  District  of 
Columbia,  and  U.S.  Territories  ahd 
Commonwealths  have  approved  plans 
for  FY  2002.  Therefore,  the  FY  2002 
allotments  contained  in  this  notice 
pertain  to  all  States,  the  District  of 
Columbia,  and  U.S.  Territories  and    ; 
Commonwealths. 

n.  Methodology  for  Determining  Final 
Allotments  Cdf  States,  the  District  of 
Columbia,  and  U.S.  Territories  and 
Commonwealths 

This  notice  specifies,  in  the  Table 
imder  section  HI,  the  final  FY  2002 
allotments  available  to  individual 
States,  the  District  of  Columbia,  and 
U.S.  Territories  and  Commonwealths  for 
either  child  health  assistance 
expenditures  imder  approved  State 
child  health  plans  or  for  claiming  an 
enhanced  Federal  medical  assistance 
percentage  rate  for  certain  SCHIP- 
related  Medicaid  expenditures.  As 
discussed  below,  the  FY  2002  final 
allotments  have  been  calculated  to 
reflect  the  methodology  for  determining 
an  allotment  amount  for  each  State,  the 
District  of  Columbia,  and  each  U.S. 
Territory  and  Commonwealth  as 
prescribed  by  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Public 
Law  106-113),  enacted  on  November  29, 
1999. 

Section  2104(a)  of  the  Act  provides 
that,  for  purposes  of  providing 
allotments  to  the  50  States  and  the 
District  of  Columbia,  the  following 
amounts  are  appropriated: 
$4,295,000,000  for  FY  1998; 
$4,275,000,000  for  each  FY  1999 
through  FY  2001;  $3,150,000,000  for 
each  FY  2002  through  FY  2004; 
$4,050,000,000  for  each  FY  2005 
through  FY  2006;  and  $5,000,000,000 
for  FY  2007.  However,  under  section 
2104(c)  of  the  Act,  0.25  percent  of  the 
total  amount  appropriated  each  year  is 
available  for  allotment  to  the  U.S. 
Territories  and  Commonwealths  of 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  and  the  Northern 
Mariana  Islands.  The  total  amounts  are 
allotted  to  the  U.S.  Territories  and 
Commonwealths  according  to  the 
following  percentages:  Puerto  Rico,  91.6 
percent;  Guam,  3.5  percent;  the  Virgin 
Islands,  2.6  percent;  American  Samoa. 
1.2  percent;  and  the  Northern  Mariana 
Islands.  1.1  percent. 

Section  2104(c)(4)(B)  of  the  Act,  as 
amended  by  the  BBRA,  provides  for 
additional  amounts  for  allotment  to  the 
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Territories  and  Commonwealths: 
$34,200,000  for  each  FY  2000  through 
FY  2001;  $25,200,000  for  each  FY  2002 
through  FY  2004;  $32,400,000  for  each 
FY  2005  through  FY  2006;  and 
$40,000,000  for  FY  2007.  Therefore,  for 
FY  2002,  tide  XXI  of  the  Act  provides 
an  additional  $25,200,000  for  allotment 
to  the  U.S.  Territories  and 
Commonwealths.  Therefore,  the  total 
amount  available  for  allotment  to  the 
U.S.  Territories  and  Commonwealths  in 
FY  2002  is  $33,075,000  (that  is, 
$25,200,000  plus  $7,875,000  (0.25 
percent  of  the  FY  2002  appropriation  of 
$3,150,000,000)). 

Furtherm  >re,  under  sections  4921  and 
4922  of  the  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33).  enacted  on 
August  5. 1997.  the  total  amount 
available  for  allotment  to  the  50  States 
and  the  District  of  Columbia  is  reduced 
by  an  additional  total  of  $60,000,000; 
$30,000,000  is  allocated  to  the  Public 
Health  Service  for  a  special  diabetes 
research  program  for  children  with  T3rpe 
I  diabetes,  and  $30,000,000  for  special 
diabetes  programs  for  Indians.  The 
diabetes  programs  are  funded  firom  FYs 
1998  through  2002  only. 

Therefore,  the  total  amount  available 
nationally  for  allotment  for  the  50  States 
and  the  District  of  Columbia  for  FY  2002 
was  determined  in  accordance  with  the 
following  formula: 

At  =  S^  104(a)  ~  T  2104(c) D4921    ~  D4922 

At  =  Total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  for  the  fiscal 
year.  ^ 

S2 104(1)  =  Total  appropriation  for  the 
fiscal  year  indicated  in  section 
2104(a)  of  the  Act.  For  FY  2002,  this 
is  $3,150,000,000. 

T2 104(c)  =  Total  amount  available  for 
allotment  for  the  U.S.  Territories  and 
Commonwealths;  determined  under 
section  2104(c)  of  the  Act  as  0.25 
percent  of  the  total  appropriation  for 
the  50  States  and  the  District  of 
Columbia.  For  FY  2002,  this  is:.0025 
X  $3,150,000,000  =  $7,875,000. 

D4921  =  Amount  of  grant  for  research 
regarding  T)rpe  I  Diabetes  under 
section  4921  of  the  BBA.  This  is 
$30,000,000  for  each  of  the  fiscal 
years  1998  through  2002. 

D4922  =  Amount  of  grant  for  diabetes 
programs  for  Indians  under  section 
4922  of  the  BBA.  This  is  $30,000,000 
for  each  of  the  fiscal  years  1998 
through  2002.  Therefore,  for  FY  2002, 
the  total  amount  available  for 
allotment  to  the  50  States  and  the 
District  of  Columbia  is 
$3,082,125,000.  This  was  determined 
as  follows: 

At  ($)3,082,12S,000  = 
S2io4<.)($3,150.000.000)  - 


T2io4(c)($7.875,000)  - 

D492 1 ($30,000,000)  - 

D4922($30,000,000) 

For  purposes  of  the  following 
discussion,  the  term  "State,"  as  defined 
in  section  2104(b)(l)(D)(ii)  of  the  Act, 
"means  one  of  the  50  States  or  the 
District  of  Columbia." 

Under  section  2104(b)  of  the  Act,  as 
amended  by  BBRA,  the  determination  of 
the  Number  of  Children  applied  in 
determining  the  SCHIP  allotment  for  a 
particular  fiscal  year  is  bfised  on  the 
three  most  recent  March  supplements  to 
the  Current  Population  Survey  (CPS)  of 
the  Bureau  of  the  Census  officially 
available  before  the  beginning  of  the 
calendar  year  in  which  the  fiscal  year 
begins.  The  determination  of  the  State 
Cost  Factor  is  based  on  the  Annual 
Average  Wages  Per  Employee  in  the 
health  services  industry,  which  is 
determined  using  the  most  recent  3 
years.of  such  wage  data  as  reported  and 
determined  as  final  by  the  Bureau  of 
Labor  Statistics  (BLS)  of  the  Department 
of  Labor  to  be  officially  available  prior 
to  the  beginning  of  the  calendar  year  in 
which  the  fiscal  year  begins.  Because  FY 
•2002  begins  on  October  1,  2001,  (that  is. 
in  calendar  year  2001,)  in  determining 
the  FY  2002  SCHIP  allotments,  we  are 
using  the  most  recent  official  data  from 
the  Bureau  of  the  Census  and  the  BLS, 
respectively,  available  before  January  1 
of  calendar  year  2001. 

Number  of  Children 

For  FY  2002,  as  specified  by  section 
2104(b)(2)(A)(iii)  of  the  Act.  the  Number 
of  Children  is  calculated  as  the  sum  of 
50  percent  of  the  number  of  low- 
income,  uninsured  children  in  the  State, 
and  50  percent  of  the  number  of  low- 
income  children  in  the  State.  The 
Number  of  Children  factor  for  each  State 
is  developed  from  data  provided  by  the 
Bureau  of  the  Census  based  on  the 
standard  methodology  used  to 
determine  official  poverty  status  and 
uninsured  status  in  the  annual  CPS  on 
these  topics.  As  part  of  a  continuing 
formal  process  between  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS. 
formerly  known  as  HCFA)  and  the 
Bureau  of  the  Census,  each  fiscal  year 
we  obtain  the  Number  of  Children  data 
officially  from  the  Bureau  of  the  Census. 

Under  section  2104(b)(2)(B)  of  the 
Act,  the  Number  of  Children  for  each 
State  (provided  in  thousands)  was 
determined  and  provided  by  the  Bureau 
of  the  Census  based  on  the  arithmetic 
average  of  the  number  of  low-income 
children  and  low-income  children  with 
no  health  insurance  as  calculated  from 
the  three  most  recent  March 
supplements  to  the  CPS  officially 
available  frt)m  the  Bureau  of  the  Census 
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before  the  beginning  of  the  2001 
calendar  year.  In  particular,  through 
December  31,  2000,  the  most  recent 
official  data  available  from  the  Bureau 
of  the  Census  on  the  numbers  of 
children  were  data  from  the  three  March 
CPSs  conducted  in  March  1998,  1999, 
and  2000  (representing  data  for  years 
1997  through  1999). 

State  Cost  Factor 

The  State  Cost  Factor  is  based  on 
annual  average  wages  in  the  health 
services  industry  in  the  State.  The  State 
Cost  Factor  for  a  State  is  equal  to  the 
sum  of:  0.15,  and  0.85  multiplied  by  the 
ratio  of  the  annual  average  wages  in  the 
health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  the  50  States 
and  the  District  of  Colimibia. 

Under  section  2104(b)(3)(B)  of  the 
Act.  as  amended  by  the  BBRA,  the  State 
Cost  Factor  for  each  State  for  a  fiscal 
year  is  calculated  based  on  the  average 
of  the  annual  wages  for  employees  in 
the  health  industry  for  each  State  using 
data  for  each  of  the  most  recent  3  years 
as  reported  and  determined  as  final  by 
the  BLS  in  the  Department  of  Labor  and  , 
available  before  the  beginning  of  the 
calendar  year  in  which  the  fiscal  year 
begins.  Therefore,  the  State  cost  factor 
for  FY  2002  is  based  on  the  most  recent 
3  years  of  BLS  data  officially  available 
as  final  before  January  1,  2001  (the 
beginning  of  the  calendar  year  in  which 
FY  2002  begins);  that  is.  it  is  based  on 
the  BLS  data  available  as  final  through 
December  31,  2000.  In  accordance  with 
these  requirements,  we  used  the  final 
State  Cost  Factor  data  available  from 
BLS  for  1996, 1997,  and  1998  in 
calculating  the  FY  2002  final  allotments. 

The  State  Cost  Factor  is  determined 
based  on  the  calculation  of  the  ratio  of 
each  State's  average  annOal  wages  in  the 
health  industry  to  the  national  average 
annual  wages  in  the  health  care 
industry.  Because  BLS  is  required  to 
suppress  certain  State-specific  data  in 
providing  us  with  the  State-specific 
average  wages  per  health  services 
industry  employee  due  to  the  Privacy 
Act,  we  calculated  the  national  average 
wages  directly  from  the  State-specific 
data  provided  by  BLS.  As  part  of  a 
continuing  formal  process  between  CMS 
and  the  BLS,  each  fiscal  year  CMS 
obtains  these  wage  data  officially  from 
the  BLS. 

Under  section  2104(b)(4)  of  the  Act,  as 
amended  by  the  BBRA.  each  State  and 
the  District  of  Columbia  is  allotted  a 
"proportion"  of  the  total  amount 
available  nationally  for  allotment  to  the 
States.  The  term  "proportion"  is  defined 
in  section  2104(b)(4)(D)(i)  of  the  Act  and 
refers  to  a  State's  share  of  the  total 


amount  available  for  allotment  for  any 
given  fiscal  year.  In  order  for  the  entire 
total  amoimt  available  to  be  allotted  to 
the  States,  the  sum  of  the  proportions 
for  all  States  must  exactly  equal  one. 
Under  the  statutory  definition,  a  State's 
proportion  for  a  fiscal  year  is  equal  to 
the  State's  allotment  for  the  fiscal  year 
divided  by  the  total  amount  available 
nationally  for  allotment  for  the  fiscal 
year.  In  general,  a  State's  allotment  for 
a  fiscal  year  is  calculated  by  multiplying 
the  State's  proportion  for  the  fiscal  year 
by  the  national  total  amoimt  available 
for  allotment  for  that  fiscal  year  in 
accordance  with  the  following  formula: 

SAj  =  P,  X  At 

SA,  =  Allotment  for  a  State  or  District 

of  Columbia  for  a  fiscal  year. 
P,  =  Proportion  for  a  State  or  District  of 

Columbia  for  a  fiscal  year. 
At  =  Total  amoimt  available  for 

allotment  to  the  50  States  and  the 

District  of  Columbia  for  the  fiscal 

year.  For  FY  2002,  this  is 

$3,082,125,000. 

In  accordance  with  the  amended 
statutory  formula  for  determining 
allotments,  the  State  proportions  are 
determined  under  two  steps,  which  are 
described  below  in  further  detail. 

Under  the  first  step,  each  State's 
proportion  is  calculated  by  multiplying 
the  State's  Number  of  Children  and  the 
State  Cost  Factor  to  determine  a 
"product"  for  each  State.  The  products 
for  all  States  are  then  summed.  Finally, 
the  product  for  a  State  is  divided  by  the 
sum  of  the  products  for  all  States, 
thereby  yielding  the  State's  preadjusted 
proportion. 

Application  of  Floors  and  Ceiling 

Under  the  second  step,  the 
preadjusted  proportions  are  subject  to 
the  application  of  proportion  floors, 
ceilings,  and  a  reconciliation  process,  as 
appropriate.  The  amended  SCHIP 
statute  specifies  three  proportion  floors, 
or  minimum  proportions,  that  apply  in 
determining  States'  allotments.  The  first 
proportion  floor  is  equal  to  $2,000,000 
divided  by  the  total  of  the  amount 
available  nationally  for  the  fiscal  year. 
This  proportion  ensures  that  a  State's 
minimum  allotment  would  be 
$2,000,000.  For  FY  2002.  no  State's 
preadjusted  proportion  is  below  this 
floor.  The  second  proportion  floor  is 
equal  to  90  percent  of  the  allotment 
proportion  for  the  State  for  the  previous 
fiscal  year;  that  is.  a  State's  proportion 
for  a  fiscal  year  must  not  be  lower  than 
10  percent  below  the  previous  fiscal 
year's  proportion.  The  third  proportion 
floor  is  equal  to  70  percent  of  the 
allotment  proportion  for  the  State  for  FY 
1999;  that  is.  the  proportion  for  a  fiscal 


year  must  not  be  lower  than  30  percent 
below  the  FY  1999  proportion. 

Each  State's  allotment  proportion  for 
a  fiscal  year  is  limited  by  a  maximum 
ceiling  amount,  equal  to  145  percent  of 
the  State's  proportion  for  FY  1999;  that 
is.  a  State's  proportion  for  a  fiscal  year 
must  be*no  higher  than  45  percent  above 
the  State's  proportion  for  FY  1999.  The 
floors  and  ceilings  are  intended  to 
minimize  the  fluctuation  of  State 
allotments  from  year  to  year  and  over 
the  life  of  the  program  as  compared  to 
FY  1999.  The  floors  and  ceilings  on 
proportions  are  not  applicable  in 
determining  the  allotments  of  the  U.S. 
Territories  and  Commonwealths;  they 
receive  a  fixed  percentage  specified  in 
the  statute  of  the  total  allotment 
available  to  the  U.S.  Territories  and 
Commonwealths. 

As  determined  under  the  first  step  for 
determining  the  States'  preadjusted 
proportions,  which  is  applied  before  the 
application  of  any  floors  or  ceilings,  the 
sum  of  the  proportions  for  all  the  States 
and  the  District  of  Columbia  will  be 
equal  to  exactly  one.  However,  the 
application  of  the  floors  and  ceilings 
under  the  second  step  may  change  the 
proportions  for  certain  States;  that  is. 
some  States'  proportions  may  need  to  be 
raised  to  the  floors,  while  other  States' 
proportions  may  need  to  be  lowered  to 
the  maximum  ceiling.  If  this  occurs,  the 
sum  of  the  proportions  for  all  States  and 
the  District  of  Columbia  may  not  exactly 
equal  one.  In  that  case,  the  statute 
requires  that  the  proportions  will  need 
to  be  adjusted,  under  a  method  that  is 
determined  by  whether  the  sum  of  the 
proportions  is  greater  or  less  than  one. 
.  T^e  sum  of  tne  proportions  would  be 
greater  than  one  if  the  application  of  the 
floors  and  ceilings  resulted  in  raising 
the  proportions  of  some  States  (due  to 
the  floors)  to  a  greater  degree  than  the 
proportions  of  other  States  were 
lowered  (due  to  the  ceiling).  If.  after 
application  of  the  floors  and  ceiling,  the 
sum  of  the  proportions  is  greater  than 
one.  the  amended  statute  requires  the 
Secretary  to  determine  a  maximum 
percentage  increase  limit,  which,  when 
applied  to  the  State  proportions,  would 
result  in  the  sum  of  the  proportions 
beings  exactly  one. 

If.  after  the  application  of  the  floors 
and  ceiling,  the  sum  of  the  proportions 
is  less  than  one,  the  statute  requires  the 
States'  proportions  to  be  increased  in  a 
"pro  rata"  manner  so  that  the  sum  of  the 
proportions  again  equals  one.  It  is  also 
possible,  although  unlikely,  that  the 
sum  of  the  proportions  (after  the 
application  of  the  floors  and  ceiling) 
will  be  exactly  one.  and  therefore,  the 
proportions  would  require  no  further 
adjustment. 
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Determination  of  Preadjusted 
Proportion 

The  following  is  an  explanation  of 
how  we  applied  the  two  State-related 
factors  specified  in  the  statute  to 
determine  the  States'  preadjusted 
proportions  for  FY  2002.  The  term 
"preadjusted,"  as  used  here,  refers  to 
the  States'  proportions  prior  to  the 
application  of  the  floors  and  ceiling  and 
adjustments,  as  specified  in  the 
amended  SCHIP  statute.  The 
determination  of  each  State  and  the 
District  of  Colimibia's  preadjusted 
proportion  for  FY  2002  is  in  accordance 
with  the  following  formula: 
PPi  =  (Ci  X  SCF,)  I  (Ci  X  SCF.) 
PPi  =  Preadjusted  proportion  for  a  State 
or  District  of  Columbia  for  a  fiscal 
year. 
Ci  =  Number  of  children  in  a  State 

(section  2104(b)(l)(A)(i)  of  the  Act)  for 
a  fiscal  year.  This  number  is  based  on 
the  number  of  low-income  children 
for  a  State  for  a  fiscal  year  and  the 
number  of  low-income  uninsured 
children  for  a  State  for  a  fiscal  year 
determined  on  the  basis  of  the 
arithmetic  average  of  the  number  of 
such  children  as  reported  and  defined 
in  the  three  most  recent  March 
supplements  to  the  CPS  of  the  Bureau 
of  the  Census,  officially  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins. 
(See  section  2104(b)(2)(B)  of  the  Act.) 
For  fiscal  year  2002,  the  number  of 
children  is  equal  to  the  sum  of  50 
percent  of  the  number  of  low-income 
uninsured  children  in  the  State  for  the 
fiscal  year  and  50  percent  of  the  number 
of  low-income  children  in  the  State  for 
the  fiscal  year.  (See  section 
2104(b)(2)(A)(iii)  of  the  Act.) 
SCFi  =  State  cost  factor  for  a  State 
(section  2104(b)(l)(A)(ii)  of  the  Act). 
For  a  fiscal  year,  this  is  equal  to: 
0.15  +  0.85  X  (Wj/Wn) 
Wi  =  The  annual  average  wages  per 
employee  for  a  State  for  such  year 
(section  2104(b)(3)(A)(ii)(I)  of  the 
Act). 
Wn  =  The  annual  average  wages  per 
°  employee  for  the  50  States  and  the 
District  of  Columbia  (section 
2104(b)(3)(A)(ii)(n)  of  the  Act). 
The  annual  average  wages  per  employee 
for  a  State  or  for  all  States  and  the 
District  of  Columbia  for  a  fiscal  year  is 
equal  to  the  average  of  such  wages  for 
employees  in  the  health  services 
indusby  (SIC  80).  as  reported  and 
determined  as  final  by  the  BLS  of  the 
Department  of  Labor  for  each  of  the 
most  recent  three  years  officially 
avtulable  before  the  begiiming  of  the 
calendar  year  in  which  the  fiscal  year 


begins.  (See  section  2104(b)(3)(B)  of  the 

Act). 

(Ci  X  SCFi)  =  The  sum  of  the  products 

of  (Ci  X  SCFi)  for  each  State  (section 

2104(b)(1)(B)  of  the  Act). 

The  resulting  proportions  would  then 
be  subject  to  the  application  of  the 
floors  and  ceilings  specified  in  the 
amended  SCHIP  statute  and  reconciled, 
as  necessary,  to  eliminate  any  deficit  or 
surplus  of  the  allotments  because  the 
sum  of  the  proportions  was  either 
greater  than  or  less  than  one. 

Section  2104(e)  of  the  Act  requires 
that  the  amount  of  a  State's  allotment 
for  a  fiscal  year  be  available  to  the  State 
for  a  total  of  3  years;  the  fiscal  year  for 
which  the  State  child  health  plan  is 
approved  and  the  2  following  fiscal 
years.  Section  2104(f)  of  the  Act  requires 
the  Secretary  to  establish  a  process  for 
redistribution  of  the  amounts  of  States' 
allotments  that  are  not  expended  during 
the  3-year  period  to  States  that  have 
fully  expended  their  allotments. 

m.  Table  of  State  Children's  Health 
Insurance  Program  Final  Allotments  for 
FY  2002 

Key  to  Table 

Column/Description 

Column  A  =  Name  of  State,  District  of 
Columbia,  U.S.  Commonwealth  or 
Territory. 

Column  B  =  Number  of  Children.  The 
Number  of  Children  for  each  State 
(provided  in  thousands)  was  determined 
and  provided  by  the  Bureau  of  the 
Census  based  on  the  arithmetic  average 
of  the  number  of  low-income  children 
and  low-income  uninsured  children, 
and  is  based  on  the  three  most  recent 
March  supplements  to  the  CPS  of  the 
Bureau  of  the  Census  officially  available 
before  the  beginning  of  the  calendar 
year  in  which  the  fiscal  year  begins.  The 
FY  2002  allotments  were  based  on  the 
1998,  1999,  and  2000  March 
supplements  to  the  CPS.  These  data 
represent  the  number  of  people  in  each 
State  under  19  years  of  age  whose 
family  income  is  at  or  below  200 
percent  of  the  poverty  threshold 
appropriate  for  that  family,  and  who  are 
reported  to  be  without  health  insurance 
coverage.  The  Number  of  Children  for 
each  State  was  developed  by  the  Bureau 
of  the  Census  based  on  the  standard 
methodology  used  to  determine  official 
poverty  status  and  uninsured  status  in 
its  annual  March  CPS  on  these  topics. 

For  FY  2002,  the  Number  of  Children 
is  equal  to  the  sum  of  50  percent  of  the 
number  of  low-income  uninsured 
children  in  the  State  and  50  percent  of 
the  number  of  low-income  children  in 
the  State. 


Column  C  =  State  Cost  Factor.  The 
State  Cost  Factor  for  a  State  is  equal  to 
the  sum  of:  0.15.  and  0.85  multiplied  by 
the  ratio  of  the  annual  average  wages  in 
the  health  industry  per  employee  for  the 
State  to  the  annual  wages  per  employee 
in  the  health  industry  for  die  50  States 
and  the  District  of  Columbia.  The  State 
Cost  Factor  for  each  State  was 
calculated  based  on  such  wage  data  for 
each  State  as  reported  and  determined 
as  final  by  the  BLS  in  the  Department 
of  Labor  for  each  of  the  most  recent  3 
years  and  available  before  the  beginning 
of  the  calendar  year  in  which  the  fiscal 
year  begins.  The  FY  2002  allotments 
were  based  on  final  BLS  wage  data  for 
1996,  1997, and  1998. 

Column  D  =  Product.  The  Product  for 
each  State  was  calculated  by 
multiplying  the  Number  of  Children  in 
Column  B  by  the  State  Cost  Factor  in 
Column  C.  "rhe  sum  of  the  Products  for 
all  50  States  and  the  District  of 
Columbia  is  below  the  Products  for  each 
State  in  Column  D.  The  Product  for  each 
State  and  the  sum  of  the  Products  for  all 
States  provides  the  basis  for  allotment  to 
States  and  the  District  of  Columbia. 

Column  E  =  Proportion  of  Total.  This 
is  the  calculated  percentage  share  for 
each  State  of  the  total  allotment 
available  to  the  50  States  and  the 
District  of  Columbia.  The  Percent  Share 
of  Total  is  calculated  as  the  ratio  of  the 
Product  for  each  State  in  Column  D  to 
the  sum  of  the  products  for  all  50  States 
and  the  District  of  Columbia  below  the 
Products  for  each  State  in  Column  D. 

Colunm  F  =  Adjusted  Proportion  of 
Total.  This  is  the  calculated  percentage 
share  for  each  State  of  the  total 
allotment  available  after  the  application 
of  the  floors  and  ceilings  and  after  any 
further  reconciliation  needed  to  ensure 
that  the  sum  of  the  State  proportions  is 
equal  to  one.  The  three  floors  specified 
in  the  amended  statute  are:  (1)  A  floor 
of  $2,000,000  divided  by  the  total  of  the 
amount  available  for  all  allotments  for 
the  fiscal  year;  (2)  an  aimual  floor  of  90 
percent  of  (that  is.  10  percent  below)  the 
preceding  fiscal  year's  allotment 
proportion;  and  (3)  a  cumulative  floor  of 
70  percent  of  (that  is.  30  percent  below) 
the  FY  1999  allotment  proportion.  There 
is  also  a  cumulative  ceiling  of  145 
percent  of  (that  is,  45  percent  above)  the 
FY  1999  allotment  proportion. 

Colunm  G  =  Allotment.  This  is  the 
SCHIP  allotment  for  each  State. 
Conmionwealth,  or  Territory  for  the 
fiscal  year.  For  each  of  the  50  States  and 
the  District  of  Columbia,  this  is 
determined  as  the  Adjusted  Proportion 
of  Total  in  Column  F  for  the  State 
multiplied  by  the  total  amount  available 
for  allotment  for  the  50  States  and  the 
District  of  Columbia  for  the  fiscal  year. 
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For  each  of  the  U.S.  Territory  and 
Conunonwealths,  the  allotment  is 
determined  as  the  Proportion  of  Total  in 
Coliunn  E  multiplied  by  the  total 
amount  available  for  allotment  to  the 
U.S.  Territories  and  Commonwealths. 
For  the  U.S.  Territories  and 
Commonwealths,  the  Proportion  of 


Total  in  Column  E  is  specified  in 
section  2104(c)  of  the  Act.  The  total 
amount  is  then  allotted  to  the  U.S. 
Territories  and  Commonwealths 
according  to  the  percentages  specified 
in  section  2104  of  the  Act.  There  is  no 
adjustment  made  to  the  allotments  of 
the  U.S.  Territories  and 


Commonwealths  as  they  are  not  subject 
to  the  application  of  the  floors  and 
ceiling.  As  a  result,  Colimm  F  in  the 
table,  the  Adjusted  Proportion  of  Total, 
is  empty  for  the  U.S.  Territories  and 
Commonwealths. 


State  Children's  Health  Insurance  Program  Allotments  for  Federal  Fiscal  Year 


A 

B 

C 

D 

E 

F 

G 

State 

Number  of 
children  (000) 

State  cost  fac- 
tor 

Product 

Proportion  of 

total  3 

(percent) 

Adjusted  pro- 
portion of 

total  3 
(percent) 

Allotment  1 

ALABAMA  I 

303 

41 
501 
244 
2,Aa'> 
205 
141 

49 

38 
964 
635 

71 
117 
767 
306 
158 
152 
250 
393 

66 
195 
294 
580 
236 
256 
300 

78 

99 
141 

56 

374 

213 

1.312 

495 

49 
675 
224 
225 
616 

46 
283 

41 

373 

1.957 

152 

29 
335 
269 
112 
249 

36 

0.9688 

1.0379 

1.0495 

0.8972 

1.1051 

1.0083 

1.1072 

1.1164 

1.2626 

1.0272 

0.9981 

1.1617 

0.8931 

1.0005 

0.9286 

0.8556 

0.8751 

0.9293 

0.8866 

0.9134 

1.0422 

1.0530 

1.0078 

0.9919 

0.8934 

0.9248 

0.8509 

0.8673 

1.1856 

0.9R81 

1.1206 

0.9300 

1.0758 

0.9697 

0.8723 

0.9663 

0.8519 

1.0102 

0.9950 

0.9906 

1.0101 

0.8742 

1.0021 

0.9306 

0.9135 

0.8730 

0.9658 

0.9518 

0.9006 

0.9539 

0.8876 

293.0755 

42.0330 
525.8013 
218.9183 
3.187.6789 
206.7040 
156.1201 

54.1443 

47.3485 
990.2267 
633.2945 

81.8966 
104.4926 
767.4131 
283.6953 
135.1884 
132.5787 
231.8518 
348.0072 

60.2861 
202.6996 
309.0552 
584.5496 
233.5856 
288.7227 
276.9879 

65.9479 

85.4243 
166.5704 

54.8419 

419.1061 

197.6156 

1.411.4867 

489.3856 

42.7421 
652.2300 
190.3994 
226.7945 
612.8914 

45.0812 
285.3444 

36.8415 

373.7781 

1.820.7473 

138.8483 

25.3169 
329.7350 
256.0424 
100.4372 
237.5144 

31.9531 

1.5729 
0.2256 
2.8220 
1.1749 
17.1082 
1.1094 
0.8379 
0.2906 
0.2541 
5.3145 
3.3989 
0.4395 
0.5608 
4.1187 
1.5226 
0.7256 
0.7115 
1.2443 
1.8677 
0.3236 
1.0879 
1.6587 
3.1373 
1.2537 
1.2276 
1.4866 
0.3539 
0.4585 
0.8940 
0.2943 
2.2493 
1.0606 
7.5754 
2.6265 
0.2294 
3.5005 
1.0219 
1.2172 
3.2894 
0.2420 
1.5314 
0.1924 
2.0061 
9.7719 
0.7452 
0.1359 
1.7697 
1.3742 
0.5390 
1.2747 
0.1715 

1.5764 
0.2261 
2.8281 
1.1775 
17.1455 
1.1118 
0.8434 
0.2764 
0.2547 
5.3261 
3.4063 
0.3071 
0.5451 
4.1277 
1.5259 
0.7271 
0.7131 
1.2471 
1.8718 
0.3243 
1.1008 
1.4704 
3.1437 
0.9747 
1.2302 
1.4898 
0.3547 
0.4595 
0.8959 
0.2950 
2.2542 
1.0667 
7.5919 
2.6323 
0.17X 
3.5061 
1.4789 
1.2199 
3.2966 
0.2425 
1.5348 
0.1928 
2.0104 
9.7932 
0.7468 
0.1214 
1.7735 
1.3772 
0.5402 
1.2775 
0.1719 

$48,585,422 

ALASKA        

6.968.138 

ARIZONA    

87.166.211 

ARKANSAS 

CALIFORNIA 

COLORADO 

36.291.812 

528.466,560 

34,266.951 

CONNECTICUT  

DELAWARE  i 

DISTRICT  OF  COLUMBIA  ! 

25.993.944 
8.520.205 
7.849,329 

FLORIDA 

164.157.649 

GEORGIA  

104.986.194 

HAWAII  

9.463.732 

IDAHO           

16.800.022 

ILLINOIS  

127,220.093 

INDIANA 

iOWK 

KANSAS i „.. 

KENTUCKY ; 

LOUISIANA 

47,030,390 
22,411,236 
21.978.619 
38.435,891 
57,691,885 

MAINE * - 

MARYLAND 

9,994,099 
33.927,307 

MASSACHUSETTS  

45.318.822 

MICHIGAN      

96.893.382 

MINNESOTA J 

30,041.680 

MISSISSIPPI 

37.917.154 

MISSOURI  

45.918.455 

MONTANA  J, 

10.932.695 

NEBRASKA j- 

14,161,451 

NEVADA  

27,613,689 

NEW  HAMPSHIRE  

9.091.578 

NEW  JERSEY 

69.478.513 

NEW  MEXICO 

33,494,942 

NEW  YORK  - 

233,993.235 

NORTH  CAROLINA 

81.129.294 

NORTH  DAKOTA  1 

5.332.879 

OHIO   1 

106.125,285 

OKLAHOMA 

45,583,004 

OREGON  .  ^ 

37,597.497 

PENNSYLVANIA , 

101,603,820 

RHODE  ISLAND 

7,473,463 

SOUTH  CAflOUNA 

SOUTH  DAKOTA J 



47.303,777 
5.941.727 

TENNESSEE  ^ 

61,964.136 

TEXAS  I 

UTAH  1- 

301.839.575 
23,017,975 

VERMONT  

3,740,343 

VIRGINIA  

54,662,752 

WASHINGTON  

42,446,166 

WEST  VIRGINIA 

16,650,270 

WISCONSIN  

39.374.631 

WYOMING  

5,297.121 

TOTAL  STATES  ONLY 

18.632.4311 

100.0000 

100.0000 

3,082,125,000 

t 

UJ.OTIIENTSR 

>RCOMIIONWE 

ALTHS  AND  TEF 

IRfTORIES> 

PUERTO  RICO 

91.6 
3.5 

30,296,700 

GUAM 

1.157,625 
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A 

B 

C 

D 

E 

f 

G 

State 

Number  of 
children  (000) 

State  cost  fac- 
tor 

Product 

Proportion  of 

total  3 

(percent) 

Adfusled  pro- 
portion of 

tota|3 
(peroenl) 

AHotment* 

VIRGIN  ISLANDS  

2.6 
1.2 

1.1 

859.950 
396.900 
363.825 

AMERICAN  SAMOA 

N.  MARIANA  ISLANDS 

TOTAL  COMMONWEALTHS 
AND  TERRITORIES  ONLY 

100.0 

33.075.000 

TOTAL  STATES  AND  COM- 
MONWEALTHS AND  TERRI- 
TORIES   

3.115.200.000 

FOOTNOTES 

The  numbers  in  Columns  B-F  are  rounded  for  presentation  purposes,  the  actual  numbers  used  in  ttie  allotment  calculations  are  not  rounded. 

^  Total  amount  available  for  allotment  to  the  50  States  and  the  District  of  Columbia  is  $3,082,125,000;  detennined  as  the  fiscal  year  appropria- 
tion ($3,150,000,000)  reduced  by  the  total  amount  available  for  ailotntent  to  the  Comnwnwealths  and  Territories  under  section  2104(c)  of  the  Act 
($7,875,000)  and  amounts  for  Special  Diabetes  Grants  under  sections  4921  ($30,000,000)  and  4922  ($30,000,000)  of  BBA. 

2  Total  amount  available  for  allotment  to  the  Commonwealths  and  Territories  is  $7,875,000  (determined  as  25  percent  of  $3,150,000,000  the 
fiscal  year  appropriation)  plus  $25,200,000.  as  specified  in  section  2104(c)(4)(B)  of  the  Act. 

^Percent  share  of  total  amount  available  for  allotment  to  the  Commonwealths  and  Territories  is  as  specified  in  section  2104(c)  ol  the  Act. 


IV.  Impact  Statemrat 

We  have  examined  the  impact  of  this 
notice  as  reqiiired  by  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rules  are  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic  environments,  public  health 
and  safety,  other  advantages, 
distributive  impacts,  and  equity).  We 
believe  that  this  notice  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  formula  for  the  allotments  is 
specified  in  the  statute.  Since  the 
formula  is  specified  in  the  statute,  we 
have  no  discretion  in  determining  the 
allotments.  This  notice  merely 
announces  the  results  of  our  application 
of  this  formula,  and  therefore  does  not 
reach  the  economic  significance 
threshold  of  $100  million  in  any  one 
year.  ■ 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  that  agencies  prepare 
an  assessment  of  anticipated  costs  and 
benefits  before  publishing  any  notice 
that  may  result  in  an  annual 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  each  year  for  inflation)  in  any 
one  year.  Because  participation  in  the 
SCHIP  program  on  the  part  of  States  is 
volunt^,  any  payments  and 
expenditures  States  make  or  incur  on 
behalf  of  the  program  that  are  not 
reimbursed  by  the  Federal  government 
are  made  voluntarily.  Tk.j  notice  will 
not  create  an  unfunded  mandate  on 


States,  tribal,  or  local  governments 
because  it  merely  notifies  states  of  their 
SCHIP  allotment  for  FY  2002.  Therefore, 
we  are  not  required  to  perform  an 
assessment  of  the  costs  and  benefits  of 
this  notice. 

Low-income  children  will  benefit 
from  payments  imder  SCHIP  through 
increased  opportiinities  for  health 
insurance  coverage.  We  believe  this 
notice  will  have  an  overall  positive 
impact  by  informing  States,  the  District 
of  Columbia,  and  U.S.  Territories  and 
Commonwealths  of  the  extent  to  which 
they  are  permitted  to  expend  funds 
under  their  child  health  plans  using 
their  FY  2002  allotments. 

Under  Executive  Order  13132,  we  are 
required  to  adhere  to  certain  criteria 
regarding  Federalism.  We  have 
reviewed  this  notice  and  determined 
that  it  does  not  significantly  affect 
States'  rights,  roles,  and  responsibilities 
because  it  does  not  set  forth  any  new 
policies. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  K^anagement 
and  Budget. 

(Section  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.767,  SUte  Children's  Health 
Insurance  Program) 

Dated:  August  2.  2001. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  B- 
Medicaid  Services. 

Dated:  August  31.  2001. 
Tommy  G.  Thompson. 
Secretary. 
[FR  Doc.  01-26037  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Servlcat 

[CMS-8011-N] 
RIN  0938-ZA19 

Medicare  Program;  Inpatient  Hospital 
DeductMe  and  Hospital  and  Extended 
Care  Services  Coinsunnce  Amounts 
for  2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
furnished  in  calendar  year  2002  under 
Medicare's  hospital  insurance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  used  to  determine 
these  amounts. 

The  inpatient  hospital  deductible  will 
be  $812.  The  daily  coinsurance  amounts 
will  be:  (a)  $203  for  the  61st  through 
90th  day  of  hospitalization  in  a  benefit 
period;  (b)  $406  for  lifetime  reserve 
days;  and  (c)  $101.50  for  the  21st 
through  100th  day  of  extended  care 
services  in  a  skilled  nursing  facility  in 
a  benefit  period. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  January  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland.  (410)  786-6390. 

For  case-mix  analysis  only:  Gregory  J. 
Savord,  (410)786-1521. 
8UPPt.EMENTARY  INFORMA-nON: 
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L  Background  { 

Section  1813  of  the  Social  Security 
Act  (the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
from  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amoimts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  us  to 
determine  and  publish,  between 
September  1  and  September  15  of  each 
year,  the  amount  of  the  inpatient 
hospital  deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amoimts  applicable  for  services 
furnished  in  the  following  calendar 
year.  I 

n.  Computing  the  Inpatient  Hospital 
Deductible  for  2002 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible.  The 
inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  our  best  estimate  of  the 
payment-weighted  average  of  the 
applicable  percentage  increases  (as 
defined  in  section  1886(b)(3)(B)  of  the 
Act)  used  for  updating  the  payment 
rates  to  hospitals  for  discharges  in  the 
fiscal  year  that  begins  on  October  1  of 
the  same  preceding  calendar  year,  and 
adjusted  to  reflect  real  case  mix.  The 
adjustment  to  reflect  real  case  mix  is 
determined  on  the  basis  of  the  most 
recent  case  mix  data  available.  The 
amount  determined  under  this  formula 
is  rounded  to  the  nearest  multiple  of  $4 
(or,  if  midway  between  two  multiples  of 
$4,  to  the  next  higher  multiple  of  $4). 

Under  section  1886(b)(3)(B)(i)  of  the 
Act,  as  amended  by  section  4401(a)  of 
the  Balanced  Budget  Act  of  1997  (BBA 
•97)  (Pub.  L.  105-33)  and  section  301(a) 
of  the  Medicare,  Medicaid  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (Pub.  L.  106-554,  enacted 
on  December  21,  2000),  the  percentage 
increase  used  to  update  the  payment 
rates  for  fiscal  year  2002  for  hospitals 
paid  under  the  prospective  payment 
system  is  the  market  basket  percentage 
increase  minus  0.55  percentage  points. 

Under  section  1886(b)(3)(B)(ii)  of  the 
Act,  as  amended  by  section  4411(a)  of 
the  BBA  '97.  the  percentage  increase 
used  to  update  the  payment  rates  for 
fiscal  year  2002  for  hospitals  excluded 
from  the  prospective  payment  system 
depends  on  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 
services.  If  the  hospital's  allowable 
operating  costs  of  inpatient  hospital 


services  for  the  most  recent  cost 
reporting  period  for  which  information 
is  available — 

(1)  Are  equal  to  or  exceed  110  percent 
of  the  hospital's  target  amount  for  that 
cost  reporting  period,  the  applicable 
percentage  increase  is  the  market  basket 
percentage; 

(2)  Exceed  100  percent  but  are  less 
than  110  percent  of  the  hospital's  target 
amount  for  that  cost  reporting  period, 
the  applicable  percentage  increase  is  the 
market  basket  percentage  nunus  0.25 
percentage  points  for  each  percentage 
point  by  which  the  hospital's  allowable 
operating  costs  are  less  than  110  percent 
of  the  target  amount  for  that  cost 
reporting  period  (but  not  less  than  0 
percent); 

(3)  Are  equal  to  or  less  than  100 
percent  of  the  hospital's  target  amount 
for  that  cost  reporting  period,  but 
exceed  two-thirds  of  the  target  amount, 
the  applicable  percentage  increase  is  0 
percent  or,  if  greater,  the  market  basket 
percentage  minus  2.5  percentage  points; 
or 

(4)  Do  not  exceed  two-thirds  of  the 
hospital's  target  amount  for  that  cost 
reporting  period,  the  applicable 
percentage  increase  is  0  percent. 

The  market  basket  percentage  increase 
for  fiscal  year  2002  is  3.3  percent,  as 
announced  in  the  final  rule  titied 
"Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Rates  and  Costs  of 
Graduate  Medical  Education:  Fiscal 
Year  2002  Rates;  Provisions  of  the 
Balanced  Budget  Refinement  Act  of 
1999;  and  Provisions  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000"  published  in  the  Federal  Register 
on  August  1,  2001  (66  FR  39828). 
Therefore,  the  percentage  increase  for 
hospitals  paid  under  the  prospective 
payment  system  is  2.75  percent.  The 
average  payment  percentage  increase  for 
hospitals  excluded  from  the  prospective 
payment  system  is  0.88  percent. 
Weighting  these  percentages  in 
accordance  with  payment  volume,  oiu' 
best  estimate  of  the  payment-weighted 
average  of  the  increases  in  the  payment 
rates  for  fiscal  year  2002  is  2.54  percent. 

To  develop  tne  adjustment  for  real 
case  mix,  we  first  calculated  for  each 
hospital  an  average  case  mix  that 
reflects  the  relative  costliness  of  that 
hospital's  mix  of  cases  compared  to 
those  of  other  hospitals.  We  then 
computed  the  change  in  average  case 
mix  for  hospitals  paid  under  the 
Medicare  prospective  payment  system 
in  fiscal  year  2001  compared  to  fiscal 
year  2000.  (We  excluded  from  this 
calculation  hospitals  excluded  from  the 
prospective  payment  system  because 


their  pajonents  are  based  on  reasonable 
costs  and  are  affected  only  by  real 
changes  in  case  mix.)  We  used  bills 
fit)m  prospective  payment  hospitals 
received  in  CMS  as  of  July  2001.  These 
bills  represent  a  total  of  about  8.6 
million  discharges  for  fiscal  year  2001 
and  provide  the  most  recent  case  mix 
data  available  at  this  time.  Based  on 
these  bills,  the  change  in  average  case 
mix  in  fiscal  year  2001  is  - 1.0  percent. 
Based  on  past  experience,  we  expect  the 
overall  case  mix  change  to  be  -  0.8 
percent  as  the  year  progresses  and  more 
fiscal  year  2001  data  become  available. 

Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
adjusted  only  by  that  portion  of  the  case 
mix  change  that  is  determined  to  be 
real.  There  is  a  negligible  change  in 
overall  case  mix  for  fiscal  year  2001.  We 
estimate  that  there  is  no  change  in  real 
case  mix;  that  is,  we  estimate  that  the 
change  in  real  case  mix  for  fiscal  year 
2001  is  0.0  percent. 

Thus,  the  estimate  of  the  payment- 
weighted  average  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  2.54  percent,  and 
the  real  case  mix  adjustment  factor  for 
the  deductible  is  0.0  |}ercent.  Therefore, 
imder  the  statutory  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  2002 
is  $812.  This  deductible  amoimt  is 
determined  by  multiplying  $792  (the 
inpatient  hospital  deductible  for  2001) 
by  the  payment-weighted  average 
increase  in  the  payment  rates  of  1.0254 
multiplied  by  the  increase  in  real  case 
mix  of  1.00,  which  equals  $812.12  and 
is  roimded  to  $812. 

m.  Computing  the  Inpatient  Hospital 
and  Extended  Care  Services 
Coinsurance  Amounts  for  2002 

The  coinsurance  amounts  provided 
for  in  section  1813  of  the  Act  are 
defined  as  fixed  percentages  of  the 
inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  2002,  in  accordance  with 
the  fixed  percentages  defined  in  the  law, 
the  daily  coinsurance  for  the  61st 
through  90th  day  of  hospitalization  in  a 
benefit  period  will  be  $203  (one-fourth 
of  the  inpatient  hospital  deductible);  the 
daily  coinsurance  for  lifetime  reserve 
days  will  be  $406  (one-half  of  the 
inpatient  hospital  deductible);  and  the 
daily  coinsurance  for  the  21st  through 
lOOtii  day  of  extended  care  services  in 
a  skilled  nursing  facility  in  a  benefit 
period  will  be  $101.50  (one-eighth  of 
the  inpatient  hospital  deductible). 
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IV.  Cost  to  Beneficiaries 

We  estimate  that  in  2002  there  will  be 
about  8.67  million  deductibles  paid  at 
$812  each,  about  2.14  million  days 
subject  to  coinsurance  at  $203  per  day 
(for  hospital  days  61  through  90),  about 
0.99  million  lifetime  reserve  days 
subject  to  coinsurance  at  $406  per  day, 
and  about  26.28  million  extended  care 
days  subject  to  coinsurance  at  $101.50 
per  day.  Similarly,  we  estimate  that  in 
2001  there  will  be  about  8.53  million 
deductibles  paid  at  $792  each,  about 
2.11  million  days  subject  to  coinsurance 
at  $198  per  day  (for  hospital  dajrs  61 
through  90),  about  0.97  million  lifetime 
reserve  days  subject  to  coinsurance  at 
$396  per  day,  and  about  25.84  million 
extended  care  days  subject  to 
coinsurance  at  $99  per  day.  Therefore, 
the  estimated  total  increase  in  cost  to 
beneficiaries  is  about  $430  million 
(rounded  to  the  nearest  $10  million), 
due  to  (1)  the  increase  in  the  deductible 
and  coinsurance  amoimts  and  (2)  the 
change  in  the  nimiber  of  deductibles 
and  daily  coinsurance  amoiutts  paid. 

V.  Waiter  of  Proposed  Notice  and 
Comment  Period 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  for  services  for  each  calendar 
year.  The  amounts  are  determined 
according  to  the  statute.  As  has  been  our 
custom,  we  use  general  notices,  rather 
than  notice  and  comment  rulemaking 
procedures,  to  make  the 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procediue  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formulae  used 
to  calculate  the  inpatient  hospital 
deductible  and  hospital  and  extended 
care  services  coinsurance  amounts  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  following  those 
formulae.  Moreover,  the  statute 
establishes  the  time  period  for  which 
the  deductible  and  coinsurance  amounts 
will  apply  and  delaying  publication 
would  be  contrary  to  the  public  interest. 


Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

VL  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatoty 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RFA  requires  agencies  to 
analyze  options  for  regulatory  relief  for 
small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities.  We  have 
determined  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Also,  section  1 102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditures  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments  or  on 
the  private  sector. 

As  stated  in  section  IV  of  this  notice, 
we  estimate  that  the  total  increase  in 
costs  to  beneficiaries  associated  with 
this  notice  is  about  $430  million  due  to 
(1)  the  increase  in  the  deductible  and 
coinsurance  amounts  and  (2)  the  change 
in  the  number  of  deductibles  and  daily 
coinsurance  amoimts  paid.  Therefore, 
this  notice  is  a  major  nile  as  defined  in 
Titie  5,  United  States  Code,  section 
804(2)  and  is  an  economically 
significant  rule  under  Executive  Order 
12866. 


We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  it  does  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tltis  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Sections  1813(b)(2)  of  the  Social 
Security  Act  (42  U.S.C.  1395e-2(b)(2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance). 

Dated:  September  7.  2001. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  September  27.  2001. 
Tommy  G.  Thompaon, 
Secretary. 

(FR  Doc.  01-26701  Filed  10-19-01;  8:45  am] 
I  COM  4iao-«i-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centwa  for  Madiceia  t  Medic  aid 


[CMSR-aOHMIR] 

■WQicn  riuyiain,  me  ifmofMi  wno 
Locsl  CovMQe  Dvlennliwtlon  Rwlsw 
rrooM  for  Ml  Individual  WHti 
StandbtgM  Deflnad  in  Section  522  ol 
MadteaM.  and  SCHIP 


Act  Of  2000 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACnON:  Notice  of  CMS  Ruling.* 

SUMMARY:  This  notice  announces  a  CMS 
Ruling  concerning  the  appropriate 
actions  to  be  taken  upon  receipt  of  a 
complaint  seeking  review  of  a  national 
or  local  coverage  determination  under 
section  522  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000,  Public  Law  106- 
554.  The  Ruling  estabUshes  the  interim 
administrative  procedures  that  CMS 
contractors,  and  Administrative  Law 
Judges  (ALJs)  are  to  follow  in  processing 
such  complaints  until  final  regulations 
are  published  regarding  the  adjudication 
of  the  complaints  and  the  effectuation  of 
ALJ  and  Departmental  Appeals  Board 
decisions  with  respect  to  complaints. 
FOR  FURTHER  INFORMATION  CONfACT:  Jim 
Bossenmeyer,  (410)  786-9317. 


'  tonORML  NOTE:  Future  CMS  Rulings  may  appear 
in  the  Rule*  Section  of  the  Federal  Kagiftar  if  they 
are  interpretations  of  or  general  policy  statement* 
concanung  CMS  rules  (See  1  CFR  5.9(bJ). 
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SUPPLEMEHTARY  INFORMATION:  The  CMS 
Administrator  signed  Ruling  CMSR-01- 
1  on  September  24,  2001.  The  text  of  the 
CMS  Ruling  follows:  The  National  and 
Local  Coverage  Determination  Review 
Process  for  an  Individual  with  Standing 
as  Defined  in  Section  522  of  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protections 
Act  of  2000. 

Summary:  Under  section  1869(f)(5)  of 
the  Social  Security  Act  (the  Act),  as 
added  by  section  522  of  BIPA,  effective 
October  1.  2001,  certain  individuals 
("aggrieved  parties")  may  file  a 
complaint  to  initiate  a  review  of  a 
national  or  local  coverage 
determination.  Complaints  filed  under 
section  1869(f)  of  the  Act  concerning 
national  coverage  determinations  are  to 
be  reviewed  by  the  Departmental 
Appeals  Board  (DAB)  of  the  Department 
of  Health  and  Himian  Services; 
complaints  filed  under  section  1869(f) 
of  the  Act  concerning  local  coverage 
determinations  are  to  be  reviewed  by 
ALJs  of  the  Social  Security 
Administration.  The  purpose  of  this 
Ruling  is  to  establish  the  interim 
administrative  procedures  that  CMS 
contractors,  ALJs,  and  the  DAB  are  to 
follow  in  processing  such  complaints 
until  final  regulations  are  published 
regarding  the  adjudication  of  the 
complaints  and  the  effectuation  of  ALJ 
and  DAB  decisions  with  respect  to 
complaints. 

Citations:  Section  1869  of  the  Social 
Security  Act  (42  U.S.C.  1395ff),  and 
section  522  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protections  Act  of  2000,  Pub.  L.  106-554 
(2000). 


Background 

Section  522  of  BIPA  amends  section 
1869  of  the  Act  to  create  a  new 
administrative  review  process  that 
enables  certain  beneficiaries  to 
challenge  CMS  Medicare  policies, 
commonly  referred  to  as  national 
coverage  determinations  (NCDs)  and 
local  coverage  determinations  (LCDs). 
These  administrative  challenges  are 
distinct  from  the  existing  appeal  rights 
for  the  adjudication  of  Medicare  claims. 

Prior  to  BIPA,  there  was  no 
administrative  mechanism  for  any  party 
to  challenge  a  coverage  policy.  Section 
1869(b)(3)  of  the  Act,  however,  provided 
a  remedy  for  judicial  review  of  NCDs 
based  on  section  1862(a)(1)  of  the  Act, 
that  is,  determinations  as  to  whether  an 
item  or  service  is  reasonable  and 
necessary.  Section  1869(f)  of  the  Act 
requires  that  CMS  establish  an 
administrative  review  process  for  NCDs 
and  LCDs.  Under  the  statute, 
beneficiaries  who  are  in  need  of  a 


service  that  is  the  subject  of  a  coverage 
determination  may  challenge  an  NCD  in 
an  administrative  proceeding  before  the 
Departmental  Appeals  Board  (DAB). 
Similar  provisions  allow  aggrieved 
parties  to  challenge  LCDs  before  an  ALJ. 
An  aggrieved  party  dissatisfied  with  the 
ALJ's  decision  may  seek  review  by  the 
DAB.  In  this  type  of  appeal,  the  DAB 
acts  as  an  appellate  body.  The  decision 
of  the  DAB  relating  to  an  LCD  challenge 
or  an  NCD  challenge  becomes  a  final 
agency  action  and  is  subject  to  judicial 
review. 

The  effective  date  for  these  provisions 
is  October  1,  2001.  Section  521  of  BIPA 
sets  forth  additional  changes  to  our 
existing  claim  appeals  process  that  are 
to  take  effect  on  October  1,  2002. 

Delay  of  Reviews  Under  Section  1869(f) 

Section  522(d)  of  BIPA  establishes  an 
effective  date  of  October  1 ,  2001  for  new 
section  1869(f)  of  the  Act.  Although  the 
statute  thus  permits  aggrieved  parties  to 
file  complaints  with  respect  to  NCDs 
and  LCDs  beginning  October  1,  2001,  we 
believe  it  is  clearly  in  the  public  interest 
to  complete  notice  and  comment 
rulemaking  to  develop  the  rules  and 
procedures  for  adjudicating  these  policy 
challenges.  Notice  and  comment 
rulemaking  will  ensure  that  the  public 
has  an  opportunity  to  fully  participate 
in  the  development  of  these  rules.  It  also 
will  ensure  that  the  DAB  and  the  ALJs 
have  a  uniform  adjudicative  process  for 
resolving  these  issues  in  a  fair  and 
efficient  maimer. 

It  is  essential  that  these  complaints  be 
handled  in  a  uniform  manner  for  several 
reasons.  First,  the  coverage 
determinations  to  be  reviewed  under  the 
provisions  of  section  1869(f)  of  the  Act 
apply  to  a  broader  group  of  beneficiaries 
than  just  the  individual  beneficiary  who 
has  raised  the  complaint.  NCDs  apply  to 
all  claims  nationwide  for  the  particular 
item  or  service  in  question  and  are 
binding  on  both  the  Medicare 
contractors  and  the  ALJs  who  hear 
individual  claims  appeals.  LCDs  apply 
to  beneficiaries  within  the  jurisdiction 
specified  by  the  contractor  and  are 
binding  on  the  contractors  making 
claims  determinations.  Due  to  the  broad 
impact  of  these  policies,  review  of  these 
policies  must  be  done  in  a  consistent, 
predictable  manner.  It  is  important  to 
establish  final  regulatory  guidance  on 
these  provisions  with  the  benefit  of 
public  notice  and  comment  before  the 
provisions  are  fully  implemented.  For 
example,  regulatory  guidance  is 
necessary  to  ensure  that  the  provisions 
identifying  those  beneficiaries  with 
standing  to  file  a  complaint  about  an 
NCD  or  LCD  are  interpreted  consistently 
and  that  consistent  remedies  be 


available  to  beneficiaries  whose 
challenge  to  a  coverage  determination  is 
successful. 

In  addition,  the  coverage 
determination  reviews  are  a  new 
responsibility  for  the  ALJs  and  the  DAB. 
We  believe  that  establishing  a  consistent 
system  for  handling  these  reviews  from 
the  beginning  will  enable  these  entities 
to  process  this  additional  workload  as 
efficiently  as  possible. 

Therefore,  to  ensure  consistent 
handling  of  NCD  and  LCD  review 
requests  and  to  ensure  that  all  aggrieved 
parties  are  afforded  equal  rights  and 
protections,  CMS  is  delaying  full 
implementation  of  section  1869(f)  of  the 
Act  until  final  regulations  are  issued. 
This  delay  will  avoid  inefficient  and  ad 
hoc  proceedings  that  could  occur  if  each 
contractor,  ALJ,  and  the  DAB  establish 
separate  procedures. 

Restrictions  on  Medicare  Contractors  in 
Absence  of  a  Regulation 

Until  a  final  regiilation  is  issued  that 
fully  implements  section  1869(f)  of  the 
Act,  carriers,  fiscal  iatermediaries.  and 
program  safeguard  contractors  (PSCs) 
must  not  provide  or  furnish  any 
materials,  information,  background,  or 
any  other  pertinent  information 
regarding  the  development  or 
implementation  of  an  NCD  or  LCD  to 
either  the  DAB  or  an  ALJ.  Instead,  any 
request  for  NCD  or  LCD  documentation 
from  the  DAB  or  an  ALJ  should  be 
referred  immediately  to  the  appropriate 
contact  in  the  CMS  central  office  (see 
below).  Furthermore,  if  an 
administrative  decision  requiring  the 
carrier,  fiscal  intermediary,  or  PSC  to 
take  any  action  with  respect  to  a  specific 
NCD  or  LCD  is  issued,  the  contractor 
must  refer  this  request  to  CMS  central 
office  before  taking  any  action. 

Medicare  Contractor  Administrative 
Process  for  Any  Reviews  of  National  or 
Local  Coverage  Determinations 

If  a  complaint  under  section  1869(f)  of 
the  Act  is  filed  with  a  carrier,  fiscal 
intermediary  or  PSC  requesting  a  review 
of  a  national  or  local  coverage 
determination  under  section  1869(f)  of 
the  Act,  the  carrier,  fiscal  intermediary, 
or  PSC  must  within  10  business  days, 
forward  a  complaint  concerning  an  LCD 
to  SSA's  Office  of  Hearings  and  Appeals 
and  a  complaint  concerning  an  NCD  to. 
the  DAB  at  the  addresses  below.  After 
forwarding  the  complaint  to  the  Office 
of  Hearings  and  Appeals  or  DAB,  the 
contractor  must  notify  the  appropriate 
contact  in  the  CMS  central  office  and 
provide  them  a  copy  of  the  complaint. 

LCD  Referral 

Office  of  Hearings  and  Appeals 
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Social  Security  Administration 

One  Skyline  Tower 

Suite  1702 

Attention:  LCD  Complaint 

5107  Leesbuig  Pike 

Falls  Church,  Virginia  22041 

NCD  Referral 

Department  Appeals  Board 
U.S.  Dept.  of  Health  and  Human 

Services 
Room  637D,  Humphrey  Building 
Attention:  NCD  Complaint 
200  Independece  Avenue,  SW. 
Washington,  DC  20201 

Administrative  Review  Process  With 
Respect  to  NCDs  or  LCDs 

If  a  complaint  under  section  1869(f)  of 
the  Act  is  filed  with  or  forwarded  to  the 
DAB  or  an  ALJ,  the  DAB  or  ALJ  vrill: 

(1)  Within  10  business  days,  send  a 
written  response  to  the  requestor 
informing  them  that  the  review  process 
for  the  complaint  is  being  delayed  under 
this  Ruling,  and  that  the  Department  of 
Health  and  Human  Services  intends  to 
publish  regulations  establishing  uniform 
procedures. 

(2)  Docket  any  such  requests. 

(3)  Inform  the  CMS  of  any  requests 
received.  (This  should  be  accomplished 
by  sending  a  copy  of  the  complaint  to 
the  appropriate  notification  contact.) 

LCD  Notification  Contact 

Melanie  Combs 

7500  Security  Blvd. 

C3-02-16 

Baltimore,  MD  21244-1850 

Attention:  LCD  Challenge  Staff 
Telephone  Number:  (410)  78&-7683 

NCD  Notification  Contact 

Vadim  Lubarsky 

7500  Security  Blvd. 

Cl-10-23 

Baltimore,  MD  21244-1850 

Attention:  NCD  Challenge  Staff 

Telephone  Number:  (410)  786-0840 

(4)  Take  no  further  action  until  final 
regulations  are  effective. 

Once  the  regulation  is  effective, 
inform  the  requestor  that  processing  of 
complaints  imder  the  new  review 
procedives  will  continue. 

Authority:  Section  1869  of  the  Social 
Security  Act  (42  U.S.C.  1395f{),  and  section 
522  of  the  Medicare.  Medicaid,  and  SCtllP 
Benefits  Improvement  and  Protection  Act  of 
2000,  Pub.  L.  106-554. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program:  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  October  2,  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  S" 
Medicaid  Senrices. 

[FR  Doc.  01-26289  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Medicara  &  Medicaid 
Sarvicea 

[CMS-MI  O-N] 

Medicare  Program;  Monthly  Actuarial 
Ratea  and  Monthly  Supplementary 
Medical  inaurance  Premium  Rate 
Beginning  January  1, 2002 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

StJMMARY:  In  accordance  with  section 
1839  of  the  Social  Security  Act  (the 
Act),  this  notice  announces  the  monthly 
actuarial  rates  for  aged  (age  65  and  over) 
and  disabled  (under  age  65)  enroUees  in 
the  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  for  2002.  It 
also  annoimces  the  monthly  SMI 
premiimi  to  be  paid  by  all  enroUees 
during  2002.  The  monthly  actuarial 
rates  for  2002  are  $109.30  for  aged 
enroUees  and  $123.10  for  disabled 
enroUees.  The  monthly  SMI  premium 
rate  for  2002  is  $54.00.  (The  2001 
premium  rate  was  $50.00).  This 
compares  to  projections  of  the  2002  SMI 
premium  of  $58.50  in  the  2001  Trustees 
Report  and  $54.50  in  the  2000  Trustees 
Report.  The  2002  Part  B  premium  is  not 
equal  to  50  percent  of  the  monthly 
actuarial  rate  because  of  the  differential 
between  the  amount  of  home  health  that 
is  transferred  into  Part  B  in  2002  (five- 
sixths)  and  the  amount  in  Part  B  that  is 
included  in  the  premium  calculation 
(five-sevenths).  Included  in  the  monthly 
premium  rate  is  $3.91  for  home  health 
services  being  transferred  into  Part  B. 
EFFECTIVE  DATE:  January  1,  2002. 
FOA  FURTHER  INFORMATION  CONTACT: 
Carter  S.  Warfield,  (410)  786-6396. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  program  is  the 
voluntary  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
furnished  by  rural  health  clinics, 
ambulatory  surgical  centers, 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 


health  services  not  covered  by  hospital 
insurance  (HI)  (Medicare  Part  A).  The 
SMI  program  is  available  to  individuals 
who  are  entitled  to  HI  and  to  U.S. 
residents  who  have  attained  age  65  and 
are  citizens,  or  aliens  who  were  lawfully 
admitted  for  permanent  residence  and 
have  resided  in  the  United  States  for  5 
consecutive  years.  This  program 
requires  enrollment  and  payment  of 
monthly  premiums,  as  provided  in  42 
CFR  part  407.  subpart  B,  and  part  408, 
respectively.  The  difference  between  the 
premiums  paid  by  all  enroUees  and  total 
incurred  costs  is  met  fiom  the  general 
revenues  of  the  Federal  Government. 

The  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Secretary)  is  required  by  section  1839  of 
the  Social  Security  Act  (the  Act)  to  issue 
two  annual  notices  relating  to  the  SMI 
program. 

One  notice  announces  two  amounts 
that,  according  to  actuarial  estimates, 
will  equal  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
for  each  aged  enrol  lee  (age  65  or  over) 
and  one-half  the  expected  average 
monthly  cost  of  SMI  for  each  disabled 
enroUee  (under  age  65)  during  the  year 
beginning  the  following  January.  These 
amounts  are  called  "monthly  actuarial 
rates." 

The  second  notice  annoimces  the 
monthly  SMI  premium  rate  to  be  paid 
by  aged  and  disabled  enroUees  for  the 
year  beginning  the  following  January. 
(Although  the  costs  to  the  program  per 
disabled  enroUee  are  different  than  for 
the  aged,  the  law  provides  that  they  pay 
the  same  premium  amount.)  Beginning 
with  the  passage  of  section  203  of  the 
Social  Security  Amendments  of  1972 
(Public  Law  92-603).  the  premium  rate, 
which  was  determined  on  a  fiscal  year 
basis,  was  Umited  to  the  lesser  of  the 
actuarial  rate  for  aged  enroUees,  or  the 
current  monthly  premium  rate  increased 
by  the  same  percentage  as  the  most 
recent  general  increase  in  monthly  Title 
n  social  security  benefits. 

However,  the  passage  of  section  124 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(PubUc  Law  97-248)  suspended  this 
premium  determination  process. 
Section  124  of  TEFRA  changed  the 
premium  basis  to  50  percent  of  the 
monthly  actuarial  rate  for  aged  enroUees 
(that  is,  25  percent  of  program  costs  for 
aged  enroUees).  Section  606  of  the 
Social  Security  Amendments  of  1983 
(Public  Law  98-21).  section  2302  of  the 
Deficit  Reduction  Act  of  1984  (DRA 

1984)  (Public  Law  98-369),  section  9313 
of  the  Consolidated  Onuibus  Budget 
ReconciUation  Act  of  1985  (COBRA 

1985)  (PubUc  Law  99-272),  section  4080 
of  the  Omnibus  Budget  Reconciliation 
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Act  of  1987  (OBRA  1987)  (Public  Law 
100-203),  and  section  6301  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (OBRA  1989)  (Public  Law  101- 
239)  extended  the  provision  that  the 
premium  be  based  on  50  percent  of  the 
monthly  actuarial  rate  for  aged  enrollees 
(that  is,  25  percent  of  program  costs  for 
aged  enrollees).  This  extension  expired 
at  the  end  of  1990. 
The  premium  rate  for  1991  through 

1995  was  legislated  by  section 
1839(e)(1)(B)  of  the  Act,  as  added  by 
section  4301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  1990) 
(Public  Law  101-508),  In  January  1996, 
the  premium  determination  basis  would 
have  reverted  to  the  method  established 
by  the  1972  Social  Security  Act 
Amendments.  However,  section  13571 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  1993)  (Public  Uw 
103-66)  changed  the  premium  basis  to 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is,  25  percent  of 
program  costs  for  aged  enrollees)  for 

1996  through  1998. 

Section  4571  of  the  Balanced  Budget 
Act  of  1997  CBBA  1997)  (Public  Law 
105-33)  permanently  extended  the 
provision  that  the  premiimi  be  based  on 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is,  25  percent  of 
pionam  costs  for  aged  enrollees). 

BBA  1997  included  a  further 
provision  affecting  the  calculation  of  the 
SMI  actuarial  rates  and  premiums  for 
1998  though  2003.  Section  4611  of  BBA 

1997  modified  the  home  health  benefit 
payable  under  the  HI  program  for 
individuals  enrolled  in  the  SMI 
program.  Under  this  section, 
expenditures  for  home  health  services 
not  considered  "post-institutional"  are 
payable  under  the  SMI  program  rather 
than  the  HI  program,  beginning  in  1998. 
However,  section  4611(e)(1)  of  BBA 
1997  requires  that  there  be  a  transition 
firom  1998  through  2002  for  the 
aggregate  amouni  of  the  expenditures 
transferred  from  the  HI  program  to  the 
SMI  program.  Section  4611(e)(2)  also 
provides  a  specific  yearly  proportion  for 
the  transferred  funds.  The  proportions 
are  Ve  for  1998,  V3  for  1999,  V2  for  2000, 
%  for  2001,  and  Vb  for  2002.  For 
purposes  of  determining  the  correct 
amount  of  financing  from  general 
revenues  of  the  Federal  Government,  it 
is  necessary  to  include  only  these 
transitional  amounts  in  the  monthly 
actuarial  rates  for  both  aged  and 
disabled  enrollees.  rather  than  the  total 
cost  of  the  home  health  services  being 
transferred.  Accordingly,  the  actuarial 
rates  shown  in  this  announcement 
reflect  the  net  transitional  cost  only. 

Section  4611(e)(3)  of  BBA  1997  also 
specifies,  for  the  purposes  of 


determining  the  premium,  that  the 
monthly  actuarial  rate  for  enrollees  age 
65  and  over  shall  be  computed  as 
though  the  transition  would  occur  for 
1998  through  2003  and  that  Vi  of  the 
cost  would  be  transferred  in  1998,  V?  in 
1999,  3/7  in  2000,  V7  in  2001,  V?  in  2002, 
and  */?  in  2003.  Therefore,  the  transition 
period  for  incorporating  this  home 
health  transfer  into  the  premium  is  7 
years  while  the  transition  period  for 
including  these  services  in  the  actuarial 
rate  is  6  years.  As  a  result,  the  premium 
rate  for  this  year  and  next  year,  2003, 
will  be  less  than  50  percent  of  the 
actuarial  rate  for  aged  enrollees 
announced  by  the  Secretary. 

New  section  1933(c)  of  the  Act,  as 
added  by  section  4732(c)  of  BBA  1997, 
requires  the  Secretary  to  allocate  money 
from  the  SMI  trust  fund  to  the  State 
Medicaid  programs  for  the  purpose  of 
providing  Medicare  Part  B  premium 
assistance  frt)m  1998  through  2002  for 
the  section  1933  qualifying  low-income 
Medicaid  beneficiaries.  This  allocation, 
while  not  being  a  benefit  expenditure, 
will  be  an  expenditure  of  the  trust  fund 
and  has  been  included  in  calculating  the 
SMI  actuarial  rates  for  this  year.  The 
allocation  will  be  included  in 
calculating  the  SMI  actuarial  rates 
through  2002. 

As  determined  according  to  section 
1839(a)(3)  of  the  Act  and  section 
4611(e)(3)  of  BBA  1997,  the  premium 
rate  for  2002  is  $54.00.  Included  in  the 
premium  rate  is  $3.91  for  home  health 
services  being  transferred  into  Part  B. 

A  further  provision  aHecting  the 
calculation  of  the  SMI  premium  is 
section  1839(f)  of  the  Act,  as  amended 
by  section  211  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(MCCA  1988)  (Public  Law  100-360). 
(The  Medicare  Catastrophic  Coverage 
Repeal  Act  of  1989  (Public  Law  101- 
234)  did  not  repeal  the  revisions  to 
section  1839(f)  made  by  MCCA  1988.) 
Section  1839(f),  referred  to  as  the  hold- 
harmless  provision,  provides  that  if  an 
individual  is  entitled  to  benefits  imder 
section  202  or  223  of  the  Act  (the  Old- 
Age  and  Survivors  Insurance  Benefit 
and  the  Disability  Insurance  Benefit, 
respectively)  and  has  the  SMI  premiiuns 
deducted  from  these  benefit  payments, 
the  premium  increase  will  be  reduced  to 
avoid  causing  a  decrease  in  the 
individual's  net  monthly  payment.  This 
decrease  in  payment  occurs  if  the 
increase  in  the  individual's  social 
security  benefit  due  to  the  cost-of-living 
adjustment  under  section  215(i)  of  the 
Act  is  less  than  the  increase  in  the 
premium.  Specifically,  the  reduction  in 
the  premium  amount  applies  if  the 
individual  is  entitled  to  benefits  under 
section  202  or  223  of  the  Act  for 


November  and  December  of  a  particular 
year  and  the  individual's  SMI  premiiuns 
for  December  and  the  following  January 
are  deducted  frt>m  the  respective 
month's  section  202  or  223  benefits. 

A  check  for  benefits  imder  section  202 
or  223  of  the  Act  is  received  in  the 
month  following  the  month  for  which 
the  benefits  are  due.  The  SMI  premium 
that  is  deducted  frt;m  a  particular  check 
is  the  SMI  payment  for  tiie  month  in 
which  the  check  is  received.  Therefore, 
a  benefit  check  for  November  is  not 
received  imtil  December,  but  has  the 
December's  SMI  premium  deducted 
from  it. 

Generally,  if  a  beneficiary  qualifies  for 
hold-harmless  protection — that  is,  the 
beneficiary  must  have  been  in  cxirrent 
payment  status  for  November  and 
December  of  the  previous  year — ^the 
reduced  premium  for  the  individual  for 
that  January  and  each  of  the  succeeding 
1 1  months  for  which  he  or  she  is 
entitled  to  benefits,  under  section  202  or 
203  of  the  Act,  is  the  greater  of  the 
following: 

(1)  The  monthly  premium  for  January 
reduced  as  necessary  to  make  the 
December  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
January,  at  least  equal  to  the  preceding 
November's  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
December;  or 

(2)  The  monthly  premium  for  that 
individual  for  that  December. 

In  determining  the  premium 
limitations  under  section  1839(f)  of  the 
Act,  the  monthly  benefits  to  which  an 
individual  is  entitled  luider  section  202 
or  223  do  not  include  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work.  Also, 
once  the  monthly  premium  amoimt  has 
been  established  imder  section  1839(f) 
of  the  Act,  it  will  not  be  changed  during 
the  year  even  if  there  are  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenroUed 
after  the  termination  of  a  coverage 
period  are  subject  to  an  increased 
premium  under  section  1839(b)  of  the 
Act.  The  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new 
premium  rate  before  any  reductions 
under  section  1839(f)  are  made. 

n.  Notice  of  Monthly  Actuarial  Rates 
and  Monthly  Premium  Rate 

The  monthly  actuarial  rates 
applicable  for  2002  are  $109.30  for 
enrollees  age  65  and  over,  and  $123.10 
for  disabled  eiut)llees  under  age  65. 
Section  III  of  this  notice  gives  the 
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actuarial  assumptions  and  bases  from 
which  these  rates  are  derived.  The 
monthly  premium  rate  will  be  $54.00 
during  2002.  Included  in  the  monthly 
premium  rate  is  $3.91  for  home  health 
services  being  transferred  into  Part  B. 

m.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Actuarial  Rates  and  the 
Monthly  Premium  Rate  for  the 
Supplementary  Medical  Insurance 
Program  Beginning  January  2002 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  Trust 
Fund 

Under  the  law,  the  starting  point  for 
determining  the  monthly  premium  is 
the  amount  that  would  be  necessary  to 
finance  the  SMI  program  on  an  incurred 


basis.  This  is  the  amount  of  income  that 
would  be  sufficient  to  pay  for  services 
furnished  during  that  year  (including 
associated  administrative  costs)  even 
though  payment  for  some  of  these 
services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  until 
after  the  close  of  the  year  is  added  to  the 
trust  fund  and  used  when  needed. 

The  rates  are  established 
prospectively  smd  are,  therefore,  subject 
to  projection  error.  Additionally, 
legislation  enacted  after  the  financing 
has  been  established,  but  effective  for 
the  period  in  which  the  financing  has 
been  set,  may  affect  program  costs.  As 
a  result,  the  income  to  the  program  may 
not  equal  incurred  costs.  Therefore, 
trust  fund  assets  should  be  maintained 
at  a  level  that  is  adequate  to  cover  a 


moderate  degree  of  variation  between 
actual  and  projected  costs,  and  the 
amount  of  incurred,  but  unpaid 
expenses.  An  appropriate  level  for 
assets  to  cover  a  moderate  degree  of 
variation  between  actual  and  projected 
costs  depends  on  numerous  factors.  The 
most  important  of  these  factors  are:  (1) 
The  difference  from  prior  years  between 
the  actual  performance  of  the  program 
and  estimates  made  at  the  time 
financing  was  established,  and  (2)  the 
expected  relationship  between  incurred 
and  cash  expenditures.  Ongoing 
analysis  is  made  of  both  factors  as  the 
trends  vary  over  time. 

Table  1  summarizes  the  estimated 
actuarial  status  of  the  trust  fund  as  of 
the  end  of  the  financing  period  for  2000 
and  2001. 


Table  1.— Estimated  Actuarial  Status  of  the  Supplementary  Medical  Insurance  Trust  Fund  as  of  the  End 

OF  THE  Financing  Period 

(In  millions  of  dollars] 


Financing  period  erxling 

Assets 

Liabilities 

1 

Assets  less  li- 
abilities 

Dec.  31,  2000 

44.027 
41.781 

5.086 
6.043 

38  941 

Dec.  31,  2001  .....;.... 

35  739 

B.  Monthly  Actuarial  Rate  for  Enrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  is  one-half  of 
the  monthly  projected  cost  of  benefits, 
the  Medicaid  transfer  (for  1998  through 
2002),  and  administrative  expenses  for 
each  enrollee  age  65  and  older,  adjusted 
to  allow  for  interest  earnings  on  assets 
in  the  trust  fund  and  a  contingency 
margin.  The  contingency  margin  is  an 
amount  appropriate  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  and  to 
amortize  any  surplus  or  unfunded 
liabilities.  As  noted  in  section  I  of  this 
aimouncement,  section  4611(e)(2)  of 
BBA  1997  requires  that  only  Vs  of  the 
cost  of  the  home  health  services  being 
transferred  be  included  in  the  actuarial 
rate  for  2002,  rather  than  the  full  cost  of 
such  benefits. 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  for  2002  is 
determined  by  first  establishing  per- 
enrollee  cost  by  type  of  service  from 
program  data  through  2000  and  then 
projecting  these  costs  for  subsequent 
years.  The  projection  fectors  used  are 
shown  in  Table  2.  The  projected  values 
for  financing  periods  from  January  1, 
1999  throu^  December  31,  2002,  are 
shown  in  Table  3. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 


benefits,  the  transfer  to  Medicaid,  and 
administrative  costs  for  enrollees  age  65 
and  over  for  2002  is  $118.74.  Included 
in  the  total  of  $118.74  is  $9.25  for  home 
health  services  and  $21.64  for  managed 
care  services.  The  amount  of  $9.25  for 
home  health  services  includes  (1)  the 
full  cost  of  fee-for-service  home  health 
services  being  transferred  frt)m  the  HI 
program  as  a  result  of  BBA  1 997  as  if  the 
transition  did  not  apply  ($9.02)  as  well 
as  (2)  the  cost  of  furnishing  all  home 
health  services  to  those  individuals 
enrolled  in  SMI  only  ($0.23).  The 
amount  of  S21.64  for  managed  care 
services  includes  (1)  The  full  cost  of 
managed  care  home  health  services 
being  transferred  fit)m  the  HI  program  as 
a  result  of  BBA  1997  as  if  the  transition 
did  not  apply  ($1.92),  as  well  as  (2)  the 
cost  of  furnishing  all  other  SMI  services 
to  those  individuals  enrolled  in 
managed  care  plans  ($19.72).  Since 
section  4611(e)(2)  of  BBA  1997  requires 
that  only  Ve  of  the  cost  for  those  services 
being  transferred  be  included  in  the 
actuarial  rate  for  2002,  the  monthly 
actuarial  rate  provides  for  an  adjustment 
of  -$1.82,  representing  Vo  of  the  full 
cost  of  such  -  $3.20  for  interest  earnings 
and  -  $4.42  for  a  contingency  margin. 
Based  on  current  estimates,  it  appears 
that  the  assets  are  more  than  sufficient 
to  cover  the  amount  of  incurred  but 
unpaid  expenses  and  to  provide  for  a 
moderate  degree  of  variation  between 


actual  and  projected  costs.  Thus,  a 
negative  contingency  margin  is  needed 
to  reduce  assets  to  a  more  appropriate 
level. 

C.  Monthly  Actuarial  Rate  for  Disabled 
Enrollees 

Disabled  enrollees  are  those  persons 
enrolled  in  SMI  because  of  entitlement 
(before  age  65)  to  disability  benefits  for 
more  than  24  months  or  because  of 
entitlement  to  Medicare  under  the  end- 
stage  renal  disease  (ESRD)  program. 
Projected  monthly  costs  for  disabled 
eiut)llees  (other  than  those  suffering 
frt>m  ESRD]  are  prepared  in  a  fashion 
parallel  to  the  projection  for  the  aged 
using  appropriate  actuarial  assumptions 
(see  Table  2).  Costs  for  the  ESRD 
program  are  projected  differently 
because  of  the  different  nature  of 
services  offered  by  the  program.  The 
combined  results  for  all  disabled 
enrollees  are  shown  in  Table  4. 

The  projected  monthly  rate  required 
to  pay  for  one-half  of  the  total  of 
benefits,  the  transfer  to  Medicaid,  and 
administrative  costs  for  disabled 
enrollees  for  2002  is  $128.43.  Included 
in  the  total  of  $128.43  is  $6.64  for  home 
health  services  and  $10.98  for  managed 
care  services.  The  amount  of  $6.64  is  the 
full  cost  of  the  home  health  services 
being  transferred  bom  the  HI  program  as 
a  result  of  BBA  1997  as  if  the  transition 
did  not  apply.  The  amount  of  $10.98  for 
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managed  care  services  includes  (1)  the 
full  cost  of  managed  care  home  health 
services  being  transferred  from  the  HI 
program  as  a  result  of  BBA  1997  as  if  the 
transition  did  not  apply  ($1.00)  as  well 
as  (2)  the  cost  of  furnishing  all  other 
SMI  services  to  those  individuals 
enrolled  in  managed  care  plans  ($9.98). 
Since  section  4611(e)(2)  of  BBA  1997 
requires  that  only  Ve  of  the  cost  for  those 
services  being  transferred  be  included  in 
the  actuarial  rate  for  2002,  the  monthly 
actuarial  rate  provides  for  an  adjustment 
of  -$1.27,  representing  Ve  of  the  full 
cost  of  such  services.  The  monthly 
actuarial  rate  of  $123.10  also  provides 
an  adjustment  of  -$2.72  for  interest 
earnings  and  -$1.34  for  a  contingency 
margin.  Based  on  current  estimates,  it 
appears  that  the  assets  are  more  than 
sufficient  to  cover  the  amount  of 
incurred,  but  unpaid  expenses  and  to 
provide  for  a  moderate  degree  of 
variation  between  actual  and  projected 
costs.  Thus,  a  negative  contingency 


margin  is  needed  to  reduce  assets  to  a 
more  appropriate  level. 

D.  Sensitivity  Testing 

Several  factors  contribute  to 
imcertainty  about  future  trends  in 
medical  care  costs.  It  is  appropriate  to 
test  the  adequacy  of  the  rates  using 
alternative  assumptions.  The  results  of 
those  assiunptions  are  shown  in  Table  5. 
One  set  represents  increases  that  are 
lower  and  is,  therefore,  more  optimistic 
than  the  ciur^t  estimate.  The  other  set 
represents  increases  that  are  higher  and 
is  therefore,  more  pessimistic  than  the 
current  version.  The  values  for  the 
alternative  assumptions  were 
determined  from  a  statistical  analysis  of 
the  historical  variation  in  the  respective 
increase  factors. 

Table  5  indicates  that,  under  the 
assumptions  used  in  preparing  this 
report,  the  monthly  actuarial  rates 
would  resvdt  in  an  excess  of  assets  over 
liabilities  of  $32,077  million  by  the  end 


of  December  2002.  This  amoimts  to  28.0 
percent  of  the  estimated  total  incurred 
expenditures  for  the  following  year. 
Assumptions  that  are  somewhat  more 
pessimistic  (and  therefore,  test  the 
adequacy  of  the  assets  to  accommodate 
projection  errors)  produce  a  surplus  of 
$18,336  million  by  the  end  of  December 
2002,  which  amoimts  to  14.4  percent  of 
the  estimated  total  incurred 
expenditures  for  the  following  year. 
Under  fairly  optimistic  assumptions,  the 
monthly  actuarial  rates  would  result  in 
a  surplus  of  $44,795  million  by  the  end 
of  December  2002,  which  amounts  to 
44.0  percent  of  the  estimated  total 
inciured  expenditures  for  the  following 
year. 

E.  Premium  Rate 

As  determined  by  with  section 
1839(a)(3)  of  the  Act  and  section 
4611(e)(3)  of  BBA  1997,  the  monthly 
premium  rate  for  2002,  for  both  aged 
and  disabled  enroUees,  is  $54.00. 


Table  2.— Projection  Factors  ^  12-Month  Periods  Ending  December  31  of  1999-2002 

[In  percent] 


Physicians'  services 

Durable 
medical 
equip- 
ment 

Camer 
lab* 

Other 

carrier 

services^ 

1 

Out- 
patient 
hospital 

Home 
health 
agency 

Hospital 
lab» 

Other 
inter- 
mediary 
services' 

Managed 
care 

Calendar  year 

Fees^ 

ResiduaP 

Aged: 

1999     

2.7 
5.9 

1.3 
3.6 

5.0 
10.6 

0.0 
7.7 

9.8 
15.2 

6.5 
-4.1 

-21.3 
3.6 

8.5 
5.9 

-20.1 
18.0 

4.6 

2000  

5.9 

2001  

8.1 

0.6 

12.4 

1.7 

10.1 

6.8 

4.9 

3.9 

11.8 

5.5 

2002  

-3.2 

3.6 

7.1 

1.8 

7.8 

2.4 

23.8 

3.7 

6.0 

3.1 

Disat)«ed: 

1999  

2.7 

0.4 

3.3 

3.1 

9.7 

6.9 

-14.5 

14.4 

-8.6 

-0.9 

2000  

5.9 

3.9 

11.8 

6.0 

12.8 

-3.9 

-1.9 

1.8 

-11.3 

-0.2 

2001  

6.1 

0.5 

11.1 

2.7 

13.6 

6.5 

2.7 

7.5 

4.2 

7.9 

2002  

-3.2 

3.6 

7.1 

1.8 

7.6 

2.4 

22.5 

3.7 

7.2 

4.4 

^  All  values  for  services  ottter  than  managed  care  are  per  fee-for-service  enrollee.  Managed  care  values  are  per  managed  care  enrollee. 

*  As  recognized  tor  payment  under  the  program. 

3  Increase  in  the  number  of  services  received  per  enrollee  and  greater  relative  use  of  more  exper^ive  services. 

*  Includes  services  paid  under  ttie  lab  fee  sct^edule  furnished  in  ttie  physician's  office  or  an  independent  lab. 
^Includes  amtxiatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  supplies,  etc. 

*  Indudes  services  paid  under  the  lab  fee  schedule  fumished  in  the  outpatient  department  of  a  hospital. 

'Includes  services  fumished  in  rehabilitation  and  psychiatnc  hospitals,  dialysis  facilities,  mral  health  clinics,  federally  qualified  health  centers, 
etc.        ■  ■  i 

Table  3.— Derivation  of  Monthly  Actuarial  Rate  for  Enrch-lees  Age  65  and  Over  Financing  Periods  Ending 

December  31, 1999  Through  December  31,  2002 


Financing  periods 


CY1999 


CY2000 


CY2001 


CY2002 


Covered  services  (at  level  recognized): 

Pliysician  fee  schedule 

Durable  medical  equipment 

Camer  lab  ^  

Other  carrier  services^ 

Outpatient  hospitaJ 

Horne  health  

Hospital  Iab3 

Other  intermediary  services^ 

"    Managed  care , 


$50.47 

5.73 

2.29 

9.13 

19.26 

S6.69 

1.76 

5.37 

•21.21 


$55.51 

6.35 

2.47 

10.54 

18.51 

•6.94 

1.87 

6.35 

•22.26 


$60.83 

7.32 

2.57 

11.89 

20.28 

•7.47 

1.99 

7.28 

•21.05 


$61.01 

7.84 

2.62 

12.83 

20.77 

•9.25 

2.06 

7.72 

•21.64 


Total  services 
Cost-sharirig: 


121.89 


130.80 


140.68 


145.75 
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Table  3.— Derivatkjn  of  Monthly  Actuarial  Rate  for  Enrollees  Age  65  and  Over  Financing  Perkxjs  Ending 

December  31 , 1 999  Through  December  31 ,  2002— Continued 


Fmartcing  periods 

CY1999 

CY2000 

CY2001 

CY2002 

Deductible 

Coinsurance 

-3.78 
-22.72 

-3.78 
-24.15 

-3.80 
-25.34 

-3.81 
-25  45 

Total  benefits ., 

95.39 

'0.00 

1.77 

102.87 

'0.00 

1.95 

111.54 

'0.07 

2.03 

116  49 

Transfer  to  Medicaid 

'0  07 

Administrative  expenses 

2  18 

Incurred  experKlitures 

97.16 

-3.52 

•-5.47 

4.13 

104.82 
-4.18 
•4.21 
-4.53 

113.64 

-3.80 

•-2.95 

-6.09 

11874 

Value  of  interest 

-3.2D 

AcQustment  for  home  health  agency  services  transferred  from  HI 

"-1  82 

Contingency  margin  for  projection  error  and  to  amortize  the  surplus  or  deficit 

-4.42 

Monthly  actuarial  rate 

$92.30 

$81.90 

$101.00 

109  30 

^  Includes  services  paid  under  the  lab  fee  scfiedule  fumished  in  tfie  phystctan's  office  or  an  independent  lab. 

2  Includes  ambulatoty  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  supplies,  etc. 

3  Includes  services  paid  under  ttie  lab  fee  schedule  fumished  in  ttie  ou^Mtient  department  of  a  ho^>ital 

*  Includes  services  fumisl>ed  in  rehabilitation  and  psychiatric  hospitals,  dulysis  facilities,  oiral  health  dinics,  federally  qualified  health  centers, 
etc. 

^This  anraunt  includes  the  fuH  cost  of  the  fee-for-service  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  BBA  1997 
as  If  the  transition  did  not  apply,  as  well  as  ttie  cost  of  furnishing  aN  home  health  services  to  ttwse  individuals  enrolted  in  SMI  onty 

•This  amount  irx^ludes  ttie  full  cost  of  ttie  managed  care  home  health  services  being  transferred  from  ttie  HI  program  as  a  result  of  BBA  1997 
as  If  the  transition  did  not  apply,  as  well  as  ttie  cost  of  furnishing  aN  other  SMI  services  to  individuals  enrolted  in  mc^iaged  care. 

'  Section  1933(c)(2)  of  the  Act,  as  added  by  section  4732(c)  of  BBA  1997,  allocates  an  amount  to  be  transferred  from  the  SMI  tmst  fund  to  the 
state  Medicaid  programs.  This  transfer  is  for  ttie  purpose  of  paying  the  SMI  premiums  for  certain  low-income  beneficiaries.  It  is  not  a  benefit  ex- 
penditure but  is  used  in  determining  the  SMI  actuarial  rates  since  it  is  an  expenditure  of  the  trust  fund. 

•Section  461 1  of  BBA  1997  specifies  ttiat  experKKtures  for  home  health  services  not  considered  "post-institutionar'  wiN  be  payatile  under  ttie 
SMI  program  rattier  than  the  HI  program  beginning  in  1998.  However,  section  4611(e)(1)  requires  there  be  a  transition  from  1998  through  2002 
for  ttie  aggregate  amount  of  ttie  expenditures  transferred  from  the  HI  program  to  ttie  SMI  program.  For  1998,  ttie  amount  transferred  is  Ve  of  ttie 
full  cost  for  such  services,  for  1999,  ^/3,  for  2000,  ^/z,  for  2001,  %,  and  for  2002,  %.  Therefore,  the  adjustment  for  1999  represents  %  of  the  full 
cost,  for  2000,  ^/^,  for  2001 ,  ^/b,  and  for  2002,  ^^.  This  amount  adjusts  the  actuarial  rate  to  reflect  the  correct  amount  attributable  to  home  health 
services. 


Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financii^  Periods  Ending 

December  31. 1999  through  December  31,  2002 


Financing  periods 


CY1999 


CY2000 


CY2001 


CY2002 


Covered  services  (at  level  recognized): 

Ptiysidan  fee  schedule 

Durat>le  medical  equipment 

Carrier  lab  ^  

Ottier  carrier  services* 

Outpatient  hospital 

Home  health  

Hospital  Iab3 

Other  intennediary  services* 

Managed  care 


Total  services 
Cost-sharing: 

Deductible 

Coinsurance 


Total  benefits 

Transfer  to  Medicaid 

Administrative  expenses 


Incurred  expendttures 

Value  of  interest 

Adfustment  for  home  health  agency  services  transferred  from  HI 

Contingency  margin  for  projection  error  and  to  amortize  the  surplus  or  deficil 

Monthly  actuarial  rate 


$51.26 

9.04 

2.70 

10.03 

23.77 

55.35 

2.58 

27.84 

•10.28 


142.86 

-3.40 
-32.69 


106.77 

'0.00 

2.00 


108.78 

-0.91 

•-4.17 

-0.69 


$103.00 


$55.87 

10.04 

2.85 

11.12 

22.43 

•5.24 

2.59 

27.11 

•10.44 


147.70 

-3.41 
-33.45 


110.83 

'0.00 

2.10 


112.93 

-1.56 

•-3.07 

12.80 


$121.10 


$60.12 

11.27 

2.95 

12.99 

24.08 

•5.43 

2.78 

28.61 

•10.32 


158.55 

-3.42 
-34.20 


120.93 

'0.05 

2.20 


123.18 

-1.92 

•-2.09 

13.03 


$132.20 


$60.21 

12.05 

3.01 

144)6 

24.66 

S6.64 

2.89 

29.37 

•10.98 


163.85 

-3.43 
-34  40 


126.02 

'0.05 

2.36 


128  43 

-2.72 

•-157 

-1.34 


$123.10 


^  Includes  services  paid  under  the  lab  fee  schedule  fumished  in  ttie  physician's  office  or  an  Independent  lab. 

*  Includes  ambuialwy  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  supplies,  etc. 
^Includes  services  peid  under  the  lab  fee  schedule  furnished  in  the  ou^iatient  department  of  a  ho^Ntal. 

*  Includes  services  fumished  in  rehabilitation  and  psychiatric  hospitals,  dialysis  facilities,  rural  health  cinics,  federally  qualified  health  centers. 
etc. 
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5  This  amount  includes  the  full  cost  of  tfie  fee-for-service  home  fiealth  services  being  transferred  from  tfie  HI  program  as  a  result  of  BBA  1997 
as  if  the  transition  did  not  apply. 

«This  amount  includes  the  full  cost  of  the  managed  care  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  BBA  1997 
as  if  ttie  transition  did  not  apply,  as  well  as  the  cost  of  fumishing  all  other  SMI  services  to  individuals  enrolled  in  managed  care. 

^Section  1933(c)(2)  of  the  Act,  as  added  by  section  4732(c)  of  BBA  1997,  allocates  an  anrount  to  be  transfen-ed  from  the  SMI  trust  fund  to  the 
state  Medicaid  programs.  This  transfer  is  for  the  purpose  of  paying  the  SMI  premiums  for  certain  low-income  beneficiaries.  It  is  not  a  benefit  ex- 
periditure  but  is  used  in  determining  the  SMI  actuarial  rates  since  it  is  an  expenditure  of  the  tmst  fund. 

•Section  4611  of  BBA  1997  speK;ifies  that  expenditures  for  home  health  services  not  considered  "post-institutional"  will  be  payable  under  the 
SMI  program  rather  than  the  HI  program  beginning  in  1998.  However,  section  4611(e)(1)  requires  there  be  a  transition  from  1998  through  2002 
for  the  aggregate  anrount  of  the  expenditures  transferred  from  the  HI  program  to  the  SMI  program.  For  1998,  the  amount  transfen-ed  is  Ve  of  the 
full  cost  lor  such  senrices,  for  1999,  '/^,  for  2000,-'/^,  for  2001,  %,  and  for  2002,  %.  Therefore,  the  adjustment  for  1999  represents  %  of  the  full 
cost,  for  2000,  '/i,  for  2001,  '/b,  and  for  2002,  %.  This  amount  adjusts  the  actuarial  rate  to  reflect  the  correct  anrwunt  attributable  to  home  health 
services.  i 

Table  5.— Actuarial  Status  of  the  SMI  Trust  Fund  under  Three  Sets  of  Assumptions  for  Financing  Periods 

THROUGH  December  31,  2002 


As  of  December  31, 

2000 

2001 

2002 

This  projection: 

Actuarial  status  (in  millions): 
Assets                         '                        

$44,027 
5.086 

$41,781 
6.043 

$38,514 

Liabilities                                           •'• 

6,438 

Assf>ts  less  liabilities                                                  

$38,941 
38.3 

$44,027 
5,086 

$a'>,739 
33.0 

$46,007 
5,573 

$32,077 

Ratio  (in  oercent)  ^                .                    

28.0 

Low  cost  projection: 

Actuanal  status  (in  millions): 
Assets                                 • 

$50,877 

Liabilities 

6,082 

Assets  less  liabilities      

$38,941 
40.1 

$44,027 
5,086 

$40,434 
40.4 

$37,012 
6,572 

$44,795 

Ratio  (\n  oercent)  ^         

44.0 

High  cost  projection: 

Actuarial  status  (in  millions): 
Assets                                            ^ - 

$25,174 

Liabilities 

6.838 

Assets  less  liabilities 

$38,941 
36.4 

$30,439 
25.9 

$18,336 

Ratio  tin  oercent)  ^ 

14.4 

I  Ratio  of  assets  less  liabilities  at  the  end  of  the  year  to  the  total  incuned  expenditures  during  the  following  year,  expressed  as  a  percent. 


IV.  Regulatory  Impact  Analjrsis 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  FlexibiUty  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity). 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $25 
million  or  less  annually  (65  FR  69432). 
For  purposes  of  the  RFA,  States  and 
individuals  are  not  considered  to  be 
small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  RIA  if  a  rule 
may  have  a  significant  impact  on  the 


operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds.  We  have  determined  that  this 
notice  will  not  have  a  significant  effect 
on  a  substantial  number  of  small  entities 
nor  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 
Therefore,  we  are  not  preparing  an 
analysis  for  section  1102(b)  of  the  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  notice 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States. 

This  notice  announces  that  the 
monthly  actuarial  rates  applicable  for 
2002  are  $109.30  for  enrollees  age  65 
and  over,  and  $123.10  for  disabled 


enrollees  under  age  65.  It  also 
annoimces  that  the  monthly  SMI 
premium  rate  for  calendar  year  2002  is 
$54.00.  The  SMI  premium  rate  of  $54.00 
is  8%  higher  than  the  $50.00  premium 
rate  for  2001.  We  estimate  that  the  cost 
of  this  increase  from  the  ctirrent 
premiimi  to  the  approximately  38 
million  SMI  enrollees  will  be  about 
$1,831  billion  for  2002.  Therefore,  this 
notice  is  a  major  rule  as  defined  in  Title 
5,  United  States  Code,  section  804(2) 
and  is  an  economically  significant  rule 
imder  Executive  Order  12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

V.  Waiver  of  Proposed  Notice 

The  Medicare  statute  requires  the 
publication  of  the  monthly  actuarial 
rates  and  the  Part  B  premium  amounts 
in  September.  We  ordinarily  use  general 
notices,  rather  than  notice  and  comment 
rulemaking  procedures,  to  make  such 
announcements.  In  doing  so,  we  note 
that  under  the  Administrative  Procedure 
Act  interpretive  rules;  general 
statements  of  policy;  and  rules  of  agency 
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organization,  procediu^,  or  practice  are 
excepted  from  the  requirements  of 
notice  and  comment  rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find,  for  good  cause, 
that  prior  notice  and  comment  are 
impracticable,  imnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
to  calculate  the  SMI  premium  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  applying  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  premium 
rates  will  apply,  and  delaying 
publication  of  the  SMI  premium  rate 
such  that  it  would  not  be  published 
before  that  time  woidd  be  contrary  to 
the  public  interest.  Therefore,  we  find 
good  cause  to  waive  publication  of  a 
proposed  notice  and  solicitation  of 
public  comments. 

(Section  1839  of  the  Social  Security  Act;  42 
U.S.C.  1395r) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  September  17,  2001. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

Dated:  September  27.  2001. 
Tommy  G.  Thom|Mon, 

Secretary. 

(FR  Doc.  01-26700  Filed  10-19-01;  8:45  am] 

SHjUNG  COOC  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  MMlicare  &  Medicaid 
ServicM 

[CM&-3061-NC] 

RiN093S-AH15 

Medicare  ProQrani!  Adjuatmant  In 
Payment  Amounts  for  New  TachnolOQy 
Intraocular  Lanaaa  Fumlahad  by 
Ambulatory  Surgical  Camera 

AGENCY:  Centers  for  Medicare  & 
>4edicaid  Services  (CMS),  formerly  the 
Health  Care  Financing  Administration 
(HCFA),  HHS. 
ACnON:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces  the 
request  we  received  fit>m  Alcon 
Laboratories  seeking  review  of  the 
appropriateness  of  Uie  Medicare 
payment  amount  for  new  technology 
intraocular  lenses  furnished  by  an 
ambulatory  surgical  center.  This 


document  also  announces  the  30-day 
period  for  the  public  to  comment  on  the 
appropriateness  or  the  payment  amount 
of  the  lOL  for  which  a  review  was 
requested. 

DATES:  We  will  consider  comments 
regarding  the  lenses  listed  in  this  notice 
if  we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  November  26,  2001. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  fbllovring 
address:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services  (HHS), 
Attention:  CMS-3061-NC,  P.O.  Box 
8017,  Baltimore,  MD  21244-8017. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC,  20201, 
or  Mailstop  S3-02-01,  7500  Security 
Boidevard,  Baltimore,  Maryland  21244. 

Because  of  the  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  fecsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-3061-NC.  For  information  on 
viewing  public  comments,  see  the  ' 
beginning  of  the  SUPPLEMENTARY 
aiFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Shaw,  (410)  786-6100. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 

Comments  received  timely  vrill  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  doctunent,  in  Room  C5-14-03  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  MD,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (Phone  (410)  786-7195  or  (410) 
786-7201.) 

Copies:  To  order  copies  of  the  Federal 
Regiater  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Dociunents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-B88-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $9.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  othw  public  and  academic 


libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  docimient  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

On  Jime  16, 1999,  we  published  a 
final  rule  in  the  Federal  Register  titled 
"Adjustment  in  Payment  Amounts  for 
New  Technology  Intraocular  Lenses 
Furnished  by  Ambulatory  Surgical 
Centers'  (64  FR  32198).  which  added 
subpart  F  to  42  CFR  part  416. 

In  accordance  with  the  June  16, 1999 
final  rule,  we  published  a  notice  in  the 
Federal  Register,  titled  "Annual  Review 
of  the  Appropriateness  of  Payment 
Amounts  for  New  Technology 
Intraocular  Lenses  Furnished  by 
Ambulatory  Surgical"  (66  FR  18959)  on 
April  12,  2001.  In  this  notice,  we 
solicited  interested  parties  to  submit 
requests  for  review  of  the 
appropriateness  of  the  payment  amount 
with  regard  to  a  particular  intraocular 
lens. 

n.  ProTisioiis  of  this  Notice 

On  May  16^  2001,  the  folloMring 
request  was  submitted  to  the  Centers  for 
Medicare  &  Medicaid  Services  for 
review: 
Manufacturer:  Alcon  Laboratories. 
Model  Numbers:  ACRYSOF*  Acrylic 
Foldable  Sterile  UV-Absorbing 
Multipiece  Posterior  Chamber  Lenses, 
Models  MA30BA  ,MA60BM,  MA50BM. 
MA60MA,  MA30AC.  MA60AC. 

Reason  for  Requesting  Review:  The 
manufacturer  states  that  these  lenses 
provide  the  following: 
— ^Reduced  risk  of  intra-  or  post- 
operative complications  or  traimia  by 
a  reduction  in  the  area  of  lens 
epithelial  cells  (LEC),  a  major 
contributor  to  posterior  capsule 
opacification  (PCO)  when  compared 
with  silicone  and  PMMA  lenses,  as 
evidenced  by  reduced  Sommering's 
Ring  scores. 
— Ability  to  fold  smaller,  requiring  a 
smaller  incision  than  required  for 
PMMA  lenses,  inducing  less 
astigmatism  thereby  promoting 
accelerated  postoperative  recovery. 
Smaller  size  allows  the  lens  to  be 
easily  explanted  through  the  original 
incision. 
— Reduced  induced  astigmatism 
because  the  lens  can  be  inserted  into 
the  anterior  ocular  chamber  with  an 
average  incision  size  of  3.5mm. 
— Improved  postoperative  visual  acuity 
due  to  their  findings  that  the  loss  of 
visual  acuity  associated  with 
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biocompatibility  and  inflammatory 
response  was  statistically  significantly 
greater  in  patients  with 
polymethylmethacrylate  (PMMA)  as 
compared  to  silicone  or  ACRYSOP* 
lenses. 

— More  stable  postoperative  vision  by 
reducing  need  for  Nd:YAG 
capsulotomy.  There  is  a  difference  in 
ND:YAG  capsiilotomy  rates  between 
ACRYSOF*  and  a  similar  designed 
PMMA  lens  but  not  between 
AOIYSOF®  and  a  silicone  lens. 

— ^A  high  refractive  index  material  that 
allows  the  thinner  ACRYSOF®  lens  to 
impart  the  same  optical  correction  as 
a  comparable  diopter  silicone  or 
PMMA  lOL. 

— ^A  clinical  advantage  for  diabetic 
patients  requiring  posterior  segment 
surgery  to  manage  visual  problems 
related  to  condensation  and  silicone 
oil.  ACRYSOF*  Lens  allows  removal 
of  silicone  oil  with  relative  ease. 

— A  clinical  advantage  for  pediatric  and 
uveitic  patients  due  to  the 
combination  of  foldability  and  size  of 
the  ACRYSOF®  lens. 

— A  decrease  in  anterior  capsule 
movement  when  compared  to 
similarly  designed  silicone  PMMA 
lenses. 

This  notice  solicits  comments  on  the 
appropriateness  of  the  payment  amount 
for  the  lOL  for  which  a  review  was 
requested. 

Authority:  Sections  1832  (a)(2)(F)(i)  and 
1833(i)(2)(A)  of  the  Social  Security  Act  (42 
U.S.C.  1395k(a)(2KF)(i)  and  13951(i)(2)(A)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  25,  2001. 
Thomas  A  Scully, 

Administrator,  Centers  for  Medicare  6- 

Medicaid  Services. 

[FR  Doc.  01-26036  Filed  10-25-01;  8:45  ami 

aiLLMO  COOe  412O-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


ACTION:  Proposed  notice. 


Center  for  Medicare  &  Medicaid 
Services  . 

[CMS-3076-PN]  I 

Medicare  Program:  Application  by  the 
Indian  Health  Service  for  Recognition 
as  a  National  Accreditation 
Organization  for  Accrediting  American 
Indian  and  Alaslca  Nativa  Entities  To 
Furnish  Outpattent  Diabetes  Self- 
Management  Training 

agency:  Center  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 


SUMMARY:  In  this  proposed  notice,  we 
announce  the  receipt  of  an  application 
from  the  Indian  Health  Service  (MS)  for 
CMS  recognition  as  a  national 
accreditation  organization  for 
accrediting  American  Indian  and  Alaska 
Native  entities  that  wish  to  furnish 
outpatient  diabetes  self-management 
training  to  Medicare  beneficiaries. 
Section  1865(b)(3)  of  the  Social  Security 
Act  requires  that  the  Secretary  publish 
a  notice  identifying  the  nation^ 
accreditation  body  making  the  request, 
describing  the  nature  of  the  request,  and 
providing  at  least  a  30-day  public 
comment  period. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  November  26,  2001. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-3076-PN.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  three  copies)  to  the 
following  address  ONLY:  Center  for 
Medicare  and  Medicaid  Services, 
Department  of  Health  and  Himian 
Services,  Attention:  HCFA-3076-PN, 
P.O.  Box  8016,  Baltimore,  MD  21244- 
8016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  443-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201.  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPt^MENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Eva 
Fung,  (410)  786-7539.  or  Joan  A. 
Brooks.  (410)  786-5526. 
SUPPI.EMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Center  for  Medicare  and  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  bom  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 


phone  (410)  786-7195  or  (410)  786- 
5241. 

I.  Background 

Section  4105  of  the  Balanced  Budget 
Act  of  1997  authorized  expanded 
Medicare  coverage  for  outpatient 
diabetes  self-management  training  when 
ordered  by  the  physician  (or  qualified 
non-physician  practitioner)  treating  the 
beneficiary's  diabetes,  provided  certain 
requirements  are  met.  We  sometimes 
use  national  accrediting  organizations  to 
determine  whether  an  entity  meets  some 
or  all  of  the  requirements  that  are 
necessary  to  provide  a  service  for  which 
Medicare  payment  can  be  made. 
Reliance  on  accreditation  organizations 
is  authorized  by  section  1865  of  the 
Social  Security  Act  (the  Act)  and  our 
regulations  in  42  CFR  part  410,  subpart 
H.  A  national  accreditation  organization 
must  have  an  agreement  in  effect  with 
the  Secretary  and  must  meet  the 
standards  and  requirements  specified  in 
section  1865(b)(2)  of  the  Act  and  42  CFR 
part  410.  The  applicable  regulations 
require  a  national  organization  applying 
to  become  a  body  accrediting  entities 
that  furnish  such  training  to  use  one  of 
three  types  of  quality  standards:  CMS's 
own  standards,  the  standard  developed 
by  a  national  advisory  group  (referred  to 
as  the  NSDSMEP),  or  other  standards 
that  we  determine  meet  or  exceed  our 
standards.  The  accreditation 
organization,  after  being  approved  and 
recognized  by  CMS,  may  accredit  an 
entity  to  meet  one  of  the  sets  of  quality 
standards  in  §410.144  (Quality 
standards  for  deemed  entities). 

The  regulations  pertaining  to 
application  procediu^s  for  national 
accreditation  organizations  for  diabetes 
self-management  training  services  are  at 
§410.142  (CMS  process  for  approving 
national  accreditation  organizations). 
We  may  approve  and  recognize  a 
nonprofit  or  not-for-profit  organization 
with  demonstrated  experience  in 
representing  the  interests  of  individuals 
with  diabetes  to  accredit  entities  to 
furnish  training. 

A  national  accreditation  organization 
applying  for  deeming  authority  must 
provide  us  with  reasonable  assurance 
that  the  accrediting  organization 
requires  accredited  entities  to  meet 
requirements  that  are  at  least  as 
stringent  as  CMS's.  Section  1865(b)(1)  of 
the  Act  provides  that  if  the  Secretary 
finds  that  accreditation  of  an  entity  by 
a  national  accreditation  body 
demonstrates  that  all  of  the  applicable 
conditions  and  requirements  are  met  or 
exceeded,  the  Secretary  will  deem  those 
entities  as  meeting  the  applicable 
Medicare  requirements.  Section 
1865(b)(2)  of  the  Act  further  requires 
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that  the  Secretary's  findings  consider 
the  applying  acoeditation 
organization's  reqiiirements  for 
accreditation,  its  survey  procedures,  its 
ability  to  provide  adequate  resources  for 
conducting  required  surveys  and 
supplying  information  for  use  in 
enforcement  activities,  its  monitoring 
procedures  for  entities  found  out  of 
compliance  with  the  conditions  or 
requirements,  and  its  ability  to  provide 
the  Secretary  with  necessary  data  for 
validation.  The  Secretary  then  examines 
the  national  accreditation  organization's 
accreditation  requirements  to  determine 
if  they  meet  or  exceed  the  Medicare 
conditions  as  we  would  have  applied 
them. 

Section  1865(b)(3)(A)  of  the  Act 
requires  that  the  Secretary  publish 
within  60  days  of  receipt  of  a  completed 
application,  a  notice  identifying  the 
national  accreditation  body  making  the 
request,  describing  the  natiire  of  the 
request,  and  providing  at  least  a  30-day 
public  comment  period.  In  addition,  the 
Secretary  has  210  days  from  receipt  of 
the  request  to  publish  a  finding  of 
approval  or  denial  of  the  application.  If 
the  Secretary  recognizes  an 
accreditation  organization  in  this 
manner,  any  entity  accredited  by  the 
national  accreditation  body's  CMS- 
approved  program  for  that  service  will 
be  "deemed"  to  meet  the  Medicare 
conditions  of  coverage. 

n.  Purpose 

The  purpose  of  this  notice  is  to  notify 
the  public  of  the  Indian  Health  Service's 
(WS)  request  for  the  Secretary's 
approval  as  a  national  accreditation 
organization  for  accrediting  American 
Indian  and  Alaska  Native  entities  to 
furnish  outpatient  diabetes  self- 
management  training  services.  The  IHS 
proposes  to  endorse  the  NSDSMEP  as  its 
quality  standards.  This  notice  also 
solicits  public  comments  on  the  ability 
of  the  IHS  to  develop  and  apply  its 
standards  to  entities  furnishing 
outpatient  diabetes  self-jnanagement 
training  services  that  meet  or  exceed  the 
Medicare  conditions  for  coverage. 

We  imderstand  the  current  template 
for  the  proposed  notice  includes  only 
the  identity  of  the  organization  seeking 
to  become  an  accrediting  body,  but  no 
other  information  on  its  proposed 
program  to  inform  those  proposing  to 
comment  in  response  to  the  notice. 
Since  our  regulation  highlights  the 
quality  standards  as  a  key  factor  in  our 
determination  of  whether  or  not  to 
accept  an  entity  as  an  accrediting  body, 
some  basic  information  on  this  subject 
would  make  comments  we  receive  more 
useful  and  relevant  to  our  decision,  both 
in  the  IHS  case  and  in  other  cases. 


m.  Outpatient  Diabetes  Self- 
Management  Training 
ServicesConditions  for  Coverage  and 
Requirements 

The  regulations  specifying  the 
Medicare  conditions  for  coverage  for 
outpatient  diabetes  self-management 
training  services  are  located  in  42  CFR 
part  410,  subpart  H.  These  conditions 
implement  section  1861(qq)  of  the  Act, 
which  provides  for  Medicare  Part  B 
coverage  of  outpatient  diabetes  self- 
management  training  services  specified 
by  the  Secretary. 

Under  section  1865(b)(2)  of  the  Act 
and  our  regulations  at  §§410.142  (CMS 
process  for  approving  national 
accreditation  organizations)  and  410.143 
(Requirements  for  approved 
accreditation  organizations),  we 
evaluate  a  national  accreditation 
organization  based  on  (but  not 
necessarily  limited  to)  the  criteria  set 
forth  in  §  410.142(b),  and  we  review  the 
ongoing  responsibilities  of  an  approved 
accreditation  organization. 

We  may  visit  the  prospective 
organization's  offices  to  verify 
information  in  the  organization's 
application,  including,  but  not  limited 
to,  review  of  documents,  and  interviews 
with  the  organization's  staff.  For 
oversight  activities,  we  may  conduct  an 
onsite  visit  to  inspect  the  approved 
accreditation  organization's  operations 
and  office  in  order  to  assess  its 
compliance  with  its  own  policies  and 
procedures.  The  onsite  inspection  may 
include,  but  is  not  limited  to,  reviewing 
documents,  auditing  documentation  of 
meetings  concerning  the  accreditation 
process,  evaluating  accreditation  results 
or  the  accreditation  status  decision 
making  process,  and  interviewing  the 
organization's  staff. 

IV.  Notices  Upon  CoBfipletion  of 
Evaluation 

The  process  for  becoming  an 
accrediting  body,  as  outlined  in  the 
regulation,  includes  two  Federal 
Register  notices.  The  first  notice  would 
solicit  comments  on  the  accreditation 
organization's  proposed  accreditation 
program.  Upon  completion  of  our 
evaluation,  including  evaluation  of 
comments  received  as  a  result  of  this 
notice,  we  will  publish  the  second 
notice  annoimcing  CMS's  approval  or 
disapproval  of  the  organization  as  an 
accrediting  body. 

V.  Responses  to  Public  Comments 

Because  of  the  large  number  of 
comments  we  normally  receive  on 
Federal  Register  documents  published 
for  comment,  we  are  not  able  to 
acknowledge  or  respond  to  them 


individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  notice  and  will  respond  to  them  in 
a  forthcoming  notice  document. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  the  Office  of 
Management  and  Budget  did  not  review 
this  notice. 

Authority:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C.  1395bb). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare-Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  Ocloberl.  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  B- 
Medicaid  Services. 

(FR  Doc.  01-25770  Filed  10-25-01:  8:45  ami 
aaJJNQ  CODE  4120-01-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Medicare  &  Medicaid 
Services 

[CMS-3072-fN] 

Medicare  Program;  Approval  of 
Application  by  the  American  Diabetes 
Association  (ADA)  for  Recognitton  as 
a  National  Accreditation  Program  for 
Accrediting  Entities  to  Furnish 
Outpatient  Diabetas  Self-Management 
Training 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  final  notice  aimounces 
the  approval  of  the  American  Diabetes 
Association  (ADA)  as  a  national 
accreditation  organization  for  purposes 
of  determining  Uiat  an  entity  meets  the 
necessary  quality  standards  to  furnish 
outpatient  diabetes  self-management 
and  training  services  under  Part  B  of  the 
Medicare  program.  Therefore,  diabetes 
self-management  training  (DSMT) 
programs  accredited  by  the  ADA  will 
receive  deemed  status  under  the 
Medicare  program. 
EFFECTIVE  DATE:  This  accreditation  is 
effective  on  October  26.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
A.  Brooks,  (410)  786-5526;  Eva  L.  Fung. 
(410)  786-7539. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

To  participate  in  the  Medicare 
program,  diabetes  self-management 
training  (DSMT)  programs  must  meet 
conditions  for  coverage  specified  in  our 
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regulations  at  42  CFR  part  410,  subpart 
H.  One  requirement  is  that  entities  must 
satisfy  required  quality  standards. 
Currently,  one  way  of  satisfying  the 
quality  standards  under  42  CFR  410.145 
is  to  bie  approved  by  an  approved 
accrediting  body.  The  regulations 
pertaining  to  the  application  procedures 
for  national  accreditation  organizations 
for  DSNiT  are  at  410.142.  Afler  we 
approve  and  recognize  the  accreditation 
organization,  it  may  accredit  an  entity  to 
meet  one  of  the  sets  of  quality  standards 

described  in  410.144. 

- 

n.  Review  Process  and  Findings 

A.  Review  Process  j 

In  evaluating  an  application  from  an 
accrediting  organization,  we  consider 
the  following  factors  under  section 
1865(b)(2)  of  the  Act: 

•  Accreditation  requirements. 

•  Survey  procedures. 

•  Ability  to  provide  adequate 
resources  for  conducting  required 
surveys  and  to  supply  information  for 
use  in  enforcement  activities. 

•  Monitoring  procedures. 

•  Ability  to  provide  us  with  the 
necessary  data  for  validation. 

We  are  required  by  410.142(d)  to 
publish  a  proposed  notice  in  the   - 
Federal  Register  after  the  receipt  of  a 
written  request  for  approval  from  a 
national  accreditation  organization. 
After  review  of  the  national 
accreditation  organization's  application, 
the  regulations  require  that  we  publish 
a  notice  of  our  approval  or  disapproval 
after  we  receive  a  complete  package  of 
information  and  the  organization's 
deeming  application. 

B.  Review  Findings 

We  received  a  complete  application 
from  the  American  Diabetes  Association 
(ADA)  on  April  20,  2001.  On  June  27, 
2001,  we  published  a  proposed  notice  in 
the  Federal  Register,  (66  FR  34223) 
announcing  the  application  of  the  ADA 
for  approval  as  an  accreditation  program 
for  diabetes  self-management  training 
programs.  We  reviewed  their 
application  to  determine  if  the  ADA 
used  one  of  the  sets  of  quality  standards 
described  in  410.144.  | 

in.  Analysis  of  and  Responses  to  Public 
Comments  and  Provisions  of  the  Final 
Notice 

We  received  no  public  comments  on 
our  proposed  notice.  Therefore,  we  have 
approved  the  ADA's  application  as  an 
accreditation  program  for  diabetes  self- 
management  training  programs  under 
410.142(d).  The  ADA  is  the  first 
accreditation  organization  that  we  have 
approved  for  accrediting  diabetes  self- 
management  training  programs. 


Authority:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C.  1395bb). 
(Catalog  of  Federal  Domestic  Program  No. 
93.773,  Medicare-Hospital  Insurance 
Program;  and  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  September  19,  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 
(FR  Doc.  01-26288  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Medicare  &  Medicaid 
Services 

[CMS-8012-N1 

RIN0938-ZA20 

Medicare  Program;  Part  A  Premium  for 
2002  for  ttie  Uninsured  Aged  and  for 
Certain  Disabled  Individuais  Who  Have 
Exhausted  Other  Entitlement 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
hospital  insurance  premium  for 
calendar  year  2002  under  Medicare's    ' 
hospital  insurance  program  (Part  A)  for 
the  uninsured,  not  otherwise  eligible 
aged  (hereafter  known  as  the 
"uninsured  aged")  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement.  The 
monthly  Medicare  Part  A  premium  for 
the  12  months  beginning  January  1, 
2002  for  these  individuals  is  $319.  The 
reduced  premium  for  certain  other 
individuals  as  described  in  this  notice  is 
$175.  Section  1818(d)  of  the  Social 
Security  Act  specifies  the  method  to  be 
used  to  determine  these  amounts. 
EFFECTIVE  DATE:  This  notice  is  effective 
January  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland,  (410)  786-6390. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1818  of  the  Social  Security 
Act  (the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  hospital 
insurance  program  (Medicare  Part  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  aged  65 
and  older  who  are  uninsured  under  the 
Old  Age  Survivors  and  Disability 
Insurance  Program  (OASDI)  or  Railroad 
Retirement  Acts  and  do  not  otherwise 
meet  the  requirements  for  entitlement  to 
Medicare  Part  A.  (Persons  insured  under 
the  OASDI  or  Railroad  Retirement  Acts 


and  certain  others  do  not  have  to  pay 
premiums  for  hospital  insurance.) 

Section  1818(d)  of  the  Act  requires  us 
to  estimate,  on  an  average  per  capita 
basis,  the  amount  to  be  paid  from  the 
Federal  Hospital  Insurance  Trust  Fund 
for  services  performed  and  related 
administrative  costs  incurred  in  the 
following  calendar  year  with  respect  to 
individuals  aged  65  and  over  who  will 
be  entitled  to  benefits  imder  Medicare 
Part  A.  We  must  then  determine,  during 
September  of  each  year,  the  monthly 
actuarial  rate  for  the  following  year  (the 
per  capita  amount  estimated  above 
divided  by  12)  and  publish  the  dollar 
amount  for  the  monthly  premium  in  the 
succeeding  calendar  year.  If  the 
premiuiti  is  not  a  multiple  of  $1,  the 
premium  is  roimded  to  the  nearest 
multiple  of  $1  (or,  if  it  is  a  multiple  of 
50  cents  but  not  of  $1,  it  is  rounded  to 
the  next  highest  $1).  The  2001  premium 
imder  this  method  was  $300  and  was 
effective  January  1,  2001.  (See  65  FR 
62733,  October  19,  2000.) 

Section  1818A  of  the  Act  provides  for 
voluntary  enrollment  in  Medicare  Part 
A,  subject  to  pa)mient  of  a  monthly 
premiimi,  of  certain  disabled 
individuals  who  have  exhausted  other 
Mititlement.  These  are  individuals  who 
are  not  currently  entitled  to  Part  A 
coverage,  but  who  were  entitled  to 
coverage  due  to  a  disabling  impairment 
under  section  226(b)  of  the  Act,  and 
who  would  still  be  entitled  to  Part  A 
coverage  if  their  earnings  had  not 
exceeded  the  statutorily  defined 
substantial  gainful  activity  amount 
(section  223(d)(4)  of  the  Act). 

Section  1818A(d)(2)  of  the  Act 
specifies  that  the  provisions  relating  to 
premiums  imder  section  1818(d) 
through  (f)  of  the  Act  for  the  aged  will 
also  apply  to  certain  disabled 
individuals  as  described  above. 

Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.103- 
66)  amended  section  1818(d)  of  the  Act 
to  provide  for  a  reduction  in  the 
premium  amount  for  certain  voluntary 
(section  1818  and  1818A)  enroUees.  The 
reduction  applies  to  an  individual  who 
is  eligible  to  buy  into  the  Medicare  Part 
A  program  and  who,  as  of  the  la^  day 
of  the  previous  month — 

•  Had  at  least  30  quarters  of  coverage 
under  title  II  of  the  Act; 

•  Was  married,  and  had  been  married 
for  the  previous  1-year  period,  to  a 
person  who  had  at  least  30  quarters  of 
coverage; 

•  Had  been  married  to  a  person  for  at 
least  1  year  at  the  time  of  the  person's 
death  if,  at  the  time  of  death,  the  person 
had  at  least  30  quarters  of  coverage;  or 

•  Is  divorced  from  a  person  and  had 
been  married  to  the  person  for  at  least 
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10  years  at  the  time  of  the  divorce  if,  at 
the  time  of  the  divorce,  the  person  had 
at  least  30  quarters  of  coverage. 

Section  1818(d)(4)(A)  of  the  Act 
specifies  that  the  premium  that  these 
individuals  will  pay  for  calendar  year 
2002  will  be  equal  to  the  premium  for 
iminsured  aged  enrollees  reduced  by  45 
percent. 

n.  Monthly  Premium  Amomii  for  2002 

•  The  monthly  premiimi  for  the 
uninsured  aged  and  certain  disabled 
individuals  who  have  exhausted  other 
entitlement,  for  the  12  months 
beginning  January  1,  2002,  is  $319. 

•  The  monthly  premium  for  those 
individuals  subject  to  the  45  percent 
reduction  in  the  monthly  premium  is 
$175. 

m.  Monthly  Prenuum  Rate  Calculation 

As  discussed  in  section  I  of  this 
notice,  the  monthly  Medicare  Part  A 
premium  is  equal  to  the  estimated 
monthly  actuarial  rate  for  2002  rounded 
to  the  nearest  multiple  of  $1  and  equals 
one-twelfth  of  the  average  per  capita 
amount,  which  is  determined  by 
projecting  the  number  of  individuals 
aged  65  and  over  entitled  to  hospital 
insurance  and  the  benefits  and 
administrative  costs  that  will  be 
incurred  on  their  behalf. 

The  steps  involved  in  projecting  these 
future  costs  to  the  Federal  Hospital 
Insurance  Trust  Fimd  are: 

•  Establishing  the  present  cost  of 
services  furnished  to  beneficiaries,  by 
type  of  service,  to  serve  as  a  projection 
base; 

•  Projecting  increases  in  payment 
amounts  for  each  of  the  service  types; 
and 

•  Projecting  increases  in 
administrative  costs. 

We  base  our  projections  for  2002  on 
(a)  current  historical  data,  and  (b) 
projection  assumptions  derived. from 
current  law  and  the  Midsession  Review 
of  the  President's  Fiscal  Year  2002 
Budget. 

We  estimate  that  in  calendar  year 
2002,  33.852  million  people  aged  65  and 
over  will  be  entitled  to  benefits  (without 
premium  payment)  and  that  they  will 
incur  $129,550  billion  of  benefits  and 
related  administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  $318.91  and  the  monthly 
premium  is  $319.  The  full  monthly 
premium  reduced  by  45  percent  is  $175. 

IV.  Costs  to  Beneficiaries 

The  2002  premium  of  $319  is  about 
6.3  percent  higher  than  the  2001 
premium  of  $300. 

We  estimate  that  approximately 
392,000  enrollees  will  volimtarily  enroll 


in  Medicare  Part  A  by  paying  the  hill 
premium.  We  estimate  an  additional 
5,000  enrollees  will  pay  the  reduced 
premium.  We  estimate  that  the  aggregate 
cost  to  enrollees  paying  these  premiums 
will  increase  by  about  $90  million  in 
2002  over  2001. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

We  are  not  using  notice  and  comment 
rulemaking  in  this  notification  of  Part  A 
premiums  for  2002,  as  that  procediu^  is 
unnecessary  because  of  the  lack  of 
discretion  in  the  statutory  formula  that 
is  used  to  calculate  the  premium  and 
the  solely  ministerial  function  that  this 
notice  serves.  The  Administrative 
Procedure  Act  permits  agencies  to  waive 
notice  and  comment  rulemaking  when 
this  notice  and  public  procedure 
thereon  are  unnecessary.  Furthermore, 
given  that  we  are  statutorily  boimd  to 
make  these  estimates  and  promulgate 
these  rates  all  in  the  month  of 
September,  the  Congress  clearly  did  not 
envision  the  use  of  notice  and  comment 
rulemaking,  as  it  is  not  feasible  to 
conduct  such  a  process  in  a  30-day 
period.  On  this  basis,  we  waive 
publication  of  a  proposed  notice  and  a 
solicitation  of  public  comments. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980  Pub.  L.  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually.)  The  estimated  overall  effect 
of  the  changes  in  the  premium  will  be 
a  cost  to  vohmtary  (section  1818  and 
1818A)  enrollees  of  about  $90  million. 
Therefore,  this  notice  is  not  a  major  rule 
under  Executive  Order  12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  other  providers  and  suppliers  are 
small  entities,  either  by  nonprofit  status 
or  by  having  revenues  of  $5  million  to 
$25  miUion  (see  65  FR  69432.)  For 


purposes  of  the  RFA,  individuals  are  not 
considered  to  be  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform-to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditiire 
in  any  one  year  by  State,  local,  or  tribal, 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  notice 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States. 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget., 

Authority:  Sections  1818(d)(2)  and 
1818A(d)(2)  of  the  Social  Security  Act  (42 
U.S.C.  1395i-2(d)(2)and  1395i-2a(d)(2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance) 

Dated:  September  17,  2001. 

Thomaa  A.  Scully, 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

Dated:  September  27.  2001. 
Tommy  G.  Thompson. 
Secretary. 

[FR  Doc.  01-26702  Filed  10-19-O1:  8:45  ami 
aiUJNQ  COOE  4120-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantsrs  for  Madicafa  &  Medicaid 
Sarvicaa 


(CMS-1197-N] 


10-11, 

2001,  Meeting  of  the  Practicing 
Ptiyaiciana  Adviaory  Council  and 
Raquaat  for  Nominatlona 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 

action:  Notice.  { 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council  and  invites  all  organizations 
representing  physicians  to  submit 
nominees  for  membership  on  the 
Council.  There  will  be  several  vacancies 
on  the  Council  as  of  February  28,  2002. 
The  meetings  are  open  to  the  public. 

Meeting  Registration:  Persons  wishing 
to  attend  this  meeting  must  call  the 
meeting  coordinator  Diana 
Motsiopoulos  at  (410)  786-3379  at  least 
72  hours  in  advance  to  register.  Persons 
who  are  liot  registered  in  advance  will 
not  be  permitteid  into  the  Federal 
Building  and  thus  not  be  able  to  attend 
the  meeting.  Persons  attending  the 
meeting  will  be  required  to  show  a 
photographic  identification,  preferably  a 
valid  drivers'  license  before  entering  the 
building.  Please  note  that  if  the  meeting 
is  cancelled  we  will  post  that 
information  on  our  website. 

DATES:  The  meeting  is  scheduled  for 
December  10,  2001  from  8:30  a.m.  until 
5  p.m.  e.s.t.  and  December  11,  2001 
&x>m  8:30  a.m.  until  12  noon  e.s.t. 

Nominations:  Nominations  will  be 
considered  if  received  at  the  appropriate 
address,  provided  below  no  later  than  5 
p.m.  e.s.t.,  December  17,  2001. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  800,  8th  Floor,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW..  Washington,  DC  20201. 

Nominations:  Mail  or  deliver 
nominations  to  the  following  address: 
Centers  for  Medicare  and  Medicaid 
Services,  Center  for  Medicare 
Management,  Office  of  Professional 
Relations.  Attention:  Paul  Rudolf,  M.D. 
JD.  Executive  Director,  Practicing 
Physicians  Advisory  Coimcil,7500 
Security  Boulevard,  Mail  Stop  C5-17- 
14,  Baltimore,  MD  21244-1850. 

Website:  You  may  access  the  Internet 
at  http://www.hcfa.gov/fac/  for 
additional  information  and  updates  on 
committee  activities. 


Advisory  Committees  Information 
Line:  (1-877-449-5659  toll  free)/{410- 
786-9379  local). 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Rudolf.  M.D..  J.D.,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
7500  Security  Blvd.,  Mail  Stop  C5-17- 
14.  Baltimore,  MD  21244-1850.  (410) 
786-3379.  News  media  representatives 
should  contact  the  CMS  Press  Office, 
(202) 690-6145. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Hiunan  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physician  services  under 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  1 1  of  the  members  of  the  Council 
shall  be  physicians  described  in  Section 
1861(r)(l)  of  the  Social  Security  Act. 
The  remaining  members  may  include 
dentists,  podiatrists,  optometrists  and 
chiropractors.  Members  serve  for 
overlapping  4-year  terms;  terms  of  more 
than  2  years  are  contingent  upon  the 
renewal  of  the  Council  by  appropriate 
action  prior  to  its  termination.  Section 
1868(a)  of  the  Act  provides  that 
nominations  to  the  Secretary  for  Council 
membership  must  be  made  by  medical 
organizations  representing  physicians. 

The  Council  held  its  first  meeting  on 
May  11. 1992.  The  ciirrent  members  are: 
Jerold  M.  Aronson.  M.D.;  Richard 
Bronfinan,  D.P.M.:  Joseph  Heyman. 
M.D.;  Sandral  Hullett.  M.D.;  Stephen  A. 
Imbeau,  M.D.;  Jerilynn  S.  Kaibel.  D.C.; 
Angelyn  L.  Moultrie-Lizana.  D.O.; 
Derrick  K.  Latos,  M.D.  (Pending  re- 
appointment); Dale  Lervick,  O.D.; 
Sandra  B.  Reed.  M.D.;  Amilu 
Rothhammer.  M.D.;  Maisie  Tam,  M.D.; 
Victor  Vela,  M.D.;  Kenneth  M.  Viste.  Jr., 
M.D.;  and  Douglas  L.  Wood,  M.D. 


Council  members  will  be  updated  on 
the  status  of  recommendations  made 
during  the  past  year. 

The  agenda  wiU  provide  for 
discussion  and  comment  on  the 
following  topics: 

•  Advanced  Beneficiary  Notice 
(provider  education  materials/carrier 
instructions) 

•  Dociunentation  Requirements  for 
Teaching  Physicians 

•  Physician  Regulatory  Issues  Team 
(the  team  will  seek  advice  on  physician 
issues  and  elicit  suggestions  for 
improving  agency  responsiveness) 

•  Role  of  tne  Carrier  Medical  Director 

•  HIPAA  (Health  Insurance 
Portability  and  Accountability  Act) 

For  additional  information  and 
clarification  on  the  topics  listed,  call  the 
contact  person  in  the  "For  Further 
Information  Contact"  section  of  this 
notice.  Individual  physicians  or  medical 
organizations  that  represent  physicians 
wishing  to  make  5-minute  oral 
presentations  on  agenda  issues -should 
contact  the  Executive  Director  by  12 
noon,  November  19,  2001,  to  be 
scheduled.  Testimony  is  limited  to 
agenda  topics.  The  number  of  oral 
presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
presenter's  oral  remarks  should  be 
submitted  to  the  Executive  Director  no 
later  than  12  noon,  November  19,  2001 
for  distribution  to  Council  members  for 
review  prior  to  the  meeting.  Physicians 
and  organizations  not  scheduled  to 
speak  may  also  submit  written 
comments  to  the  Executive  Director  and 
Coimcil  members.  The  meeting  is  open 
to  the  public,  but  attendance  is  limited 
to  the  space  available.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  special 
accommodation  should  contact  Diana 
Motsiopoulos  at  (410)  786-3379  at  least 
10  days  before  the  meeting. 

This  notice  also  serves  as  an 
invitation  to  all  organizations 
representing  physicians  to  submit 
nominees  for  membership  on  the 
Council.  Current  members  whose  terms 
expire  on  February  28,  2002  will  be 
considered  for  reappointment,  if 
renominated,  subject  to  the 
Department's  administrative  guidelines 
for  advisory  committee  management. 
Each  nomination  must  state  that  the 
nominee  has  expressed  a  willingness  to 
serve  as  a  Council  member  and  must  be 
accompanied  by  a  short  resume  or 
description  of  the  nominee's  experience. 
To  permit  an  evaluation  of  possible 
sources  of  conflict  of  interest,  potential 
candidates  will  be  asked  to  provide 
detailed  information  concerning 
financial  holdings,  consultant  positions, 
research  grants,  and  contracts.  Section 


Federal  Register /Vol.  66,  No.  208 /Friday,  October  26.  2001 /Notices 


54267 


1868(b)  of  the  Act  provides  that  the 
Council  meet  quarterly,  as  requested  by 
the  Secretary,  to  discuss  proposed 
changes  in  regulations  and  manual 
issuance's  that  relate  to  physicians' 
services.  Council  members  are  expected 
to  participate  in  all  meetings.  Section 
1868(c)  of  the  Act  provides  for  payment 
of  expenses  and  a  per  diem  allowance 
for  Council  members  at  a  rate  equal  to 
payment  provided  members  of  other 
advisory  committees.  In  addition  to 
making  these  payments,  the  Department 
of  Health  and  Human  Services/Center 
for  Medicare  and  Medicaid  Services 
provides  management  and  support 
services  to  the  Council.  The  Secretary 
will  appoint  new  members  to  the 
Council  from  among  those  candidates 
determined  to  have  the  expertise 
required  to  meet  specific  agency  needs 
and  in  a  manner  to  ensure  appropriate 
balance  of  membership. 
(Section  1868  of  the  Social  Security  Act 
(42  U.S.C.  1395ee)  and  section  10(a)  of 
Public  Law  92-463  (5  U.S.C.  App.  2, 
section  10(a));  45  CFR  part  11) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  October  24,  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

[PR  Doc.  01-27121  Filed  10-25-01;  8:45  am) 
HUMQ  CODE  4120-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNurf  Inatltulaa  Of  Health 

Notlca  of  EataMiahmant 

Pursuant  to  the  Federal  Advisory      • 
Committee  Act,  as  amended  (5  U.S.C. 
Appendix  2),  the  Director,  National 
Institutes  of  Health  (NIH),  aimounces 
the  establishment  of  the  National 
Longitudinal  Study  of  Environmental 
Effects  on  Child  Health  and 
Development  Advisory  Committee 
(Committee). 

This  Committee  shall  advise,  consult 
with,  and  make  recommendations  to  the 
Director,  National  Institute  of  Child 
Health  and  Human  Development,  and 
the  Interagency  Coordinating  Committee 
of  the  National  Longitudinal  Study,  on 
the  planning  and  implementation  of  the 
Longitudinal  Cohort  Study. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  charter  for  the 
National  Longitudinal  Study  of 
Environmental  Effects  on  Child  Health 
and  Development  Advisory  Committee 


will  expire  two  years  from  the  date  of 
establishment. 

Dated:  October  22.  2001. 
Ruth  L.  Kirachstein, 

Acting  Director,  National  Institutes  of  Health. 
[PR  Doc.  01-27025  Filed  10-25-01;  8:45  am] 

MLUNO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutaa  of  Health 

Govamfnant*Ownad  Invantiona; 
Availability  for  Ucanalng 

AGENCY:  National  histitutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  acliieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Macromolecular  Imaging  Agents  ibr 
Liver  Imaging 

Martin  W.  Brechbiel  (NCI)  and  Hisataka 
Kobayashi  (EM) 

[DHHS  Reference  No.  E-240-01/0  filed  25 
June  2001] 

Licensing  Contact:  Dale  Berldey;  301/ 
496-7735  ext.  223;  e-mail: 
berkleyd®od.nih  .gov. 

The  invention  is  a  macromolecular 
imnging  agent  comprising  a 
polyalkylenimine  dendrimer  conjugated 
to  a  metal  chelate  that  has  been  shown 
to  be  an  excellent  agent  for  imaging  liver 
micrometastases  as  small  as  about  0.3 
mm  in  a  magnetic  resonance  image  of 
the  human  liver.  In  a  particular 
embodiment,  the  imaging  agent  is  a 
diaminobutane-core  polypropylenimine 
dendrimer  having  surface  amino  groups 
conjugated  to  gadolinium  metal 
chelates.  The  invention  makes  possible 


the  earlier  detection  of  metastatic 
disease,  leading  to  earlier  application  of 
a  therapeutic  regime  and  an  improved 
prognosis. 

Nucleic  Acid  and  Amino  Acid 
Sequences  of  Hemoglobin-Response 
Genes  in  Candida  aU>ieana  and  tlie 
Use  of  Reagents  Derived  from  these 
Sequences  in  the  Diagnosis  of 
Disseminated  Candida  albican* 
Infections 

David  D.  Roberts.  Sizhuang  Yan  (NCI) 

(Serial  No.  09/258,634  filed  26  Feb  1999] 

Licensing  Contact:  Uri  Reichman; 
301/496-7736  ext.  240;  e-mail: 
reichmau@od.nih  .gov. 

This  invention  relates  to  diagnostic 
methods  and  kits  for  the  detection  of 
disseminated  candidiasis.  Candida 
albicans  (C.  albicans)  is  the  most 
common  pathogen  involved  in  fungal 
infections  in  immunocompromised 
individuals,  including  AIDS,  cancer 
patients,  and  organ  transplant 
recipients.  Systemic  candidiasis  is  life- 
threatening  in  immunosuppressed 
patients  and  candidemia  results  in  high 
morbidity  and  mortality.  Within  the  last 
decade  candidemia  has  increased  ten- 
fold and  is  the  third  most  common 
cause  of  positive  blood  cultures 
according  to  the  Centers  for  Disease 
Control  and  Prevention.  Accurate 
diagnosis  of  C.  albicans  and  adequate 
treatment  are  of  a  great  importance  as 
disseminated  infections  are  prevalent  in 
hospitalized  populations.  However,  a 
rapid  and  accurate  diagnostic  test  for 
candidemia  is  not  yet  available.  The 
traditional  fungal  culture  is 
cumbersome  and  time  consuming. 
Existing  diagnostic  kits  based  on 
serological  QJSA  tests  detect  antibodies 
against  Candida  cytoplasmic  proteins 
but  cannot  differentiate  between  p&st 
and  present  infections.  Diagnostic  tests 
based  on  the  present  invention  will  be 
more  acciu^te  and  will  provide 
additional  information  related  to  the 
current  status  of  hospitalized  patients. 
The  invention  is  based  on  the 
identification  of  three  novel  genes  of  C 
albicans,  which  are  expressed  in  the 
presence  of  hemoglobin.  The  expression 
and  detection  of  these  genes  in  patients 
would  indicate  disseminated 
candidiasis  and  is  highly  specific  for  C. 
albicans  infection. 

Dated:  October  17.  2001. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  01-27026  Filed  10-25-01:  8:45  am) 
BILUNO  COOK  4140-01-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Health 

National  Eye  Instituta;  Notice  of  Cloaed 
MaatInQ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  dosed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel.  I 

Date:  November  8,  2001.        I 

Time:  2  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  350, 
Rockville.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Jeanette  M.  Hosseini,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  (301)  496-5561. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  November  27-28,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin  Ave. 
Bethesda,  MD  20814.  ; 

Time:  8:30  am  to  5  pm.  ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin  Ave, 
Bethesda,  MD  20814. 

Contact  Person:  Samuel  Rawlings,  PhD, 
Chief,  Scientific  Review  Branch,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  301-496-SS61. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  December  5,  2001.         | 

Time:  8  am  to  5  pm.  j 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD. 

Contact  Person:  Jeanette  M.  Hosseini,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  (301)  496-5561. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  October  17.  2001. 
La  Verne  L.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy.  ■ 

(FR  Doc.  01-27021  Filed  10-25-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Midcareer  Investigator  Award  in  Patient- 
Oriented  Research  (PA-00-005). 

Dote;  November  15,  2001. 

rime:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  6701  Rockledge  Dr,  Room  4100, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Diane  M.  Reid,  MD, 
Review  Branch,  Room  7182,  Division  of 
Extramural  Affeirs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health. 
Bethesda,  MD  20892,  (301)  435-0277. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Limg 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  18,  2001. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27023  Filed  10-25-01;  8:45  am] 

aiUJNQ  COM  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable 
material.and  personal  information 
concerning  individuals  associated  with 
the  grant  applications,  the  disclosure  of 
which  woiild  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  12,  2001. 

Time:  3  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institutes  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-6740. 
dsommers®mail. nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  14,  2001. 

Time:  11  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institutes  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606.  301-443-6770, 
dsommers@mail.nih.gpv. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  19. 2001. 

Time:  2  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Houmam  H  Araj,  PHD. 
Scientific  Review  Administrator,  Division  of 
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Extramural  Activities,  National  Institutes  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608. 
Bethesda,  MD  20892-9608,  301-443-1340. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  28,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Houmam  H  Araj,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institutes  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda.  MD  20892-9608,  301-443-1340. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  October  17,  2001. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27020  Filed  10-25-01;  8:45  am) 

BHJJNG  CODE  414(Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Minority  RFA's. 

Date:  November  4-5,  2001. 

Time:  7:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Town  Center  Hotel,  8727 
Colesville  Road,  Silver  Spring,  MD  20910. 

Contact  Person:  Roy  L.  White,  PhD,  Review 
Branch.  NIH.  NHLBI,  Rockledge  Building  II. 


6701  Rockledge  Eh-ive.  Room  7196.  Bethesda, 
MD  20892,  301-435-0291. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  18,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27024  Filed  10-25-01 ;  8:45  am] 

BHJJN6  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  29,  2001. 

Time:  12  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5176. 
MSC  7844,  Bethesda.  MD  20892,  301-435- 
1255. 

This  notice  is  being  published  less  than.  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  October  31,  2001. 

Time:  12  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844.  Bethesda,  MD  20892.  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  6,  2001. 

Time:  3  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce.  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  E>rive,  Room  5158. 
MSC  7844.  Bethesda,  MD  20892.  301-435- 
1242. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Si>ecial  Emphasis  Panel. 

Z>ote:  November  7,  2001. 

Time:  2  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5158. 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1242. 

Name  of  Committee:  Center  for  Scientific 
Review  S[>ecial  Emphasis  Panel. 

Date:  November  8,  2001. 

Tjine.  11  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
0912.  Ievinv@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  9.  2001. 

Time:  12  PM.  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844.  Bethesda.  MD  20892,  301-435- 
1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  November  12,  2001. 
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Time:  8  AM  to  9  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NTH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4102.  MSC  7814, 
Bethesda.  MD  20892.  (301)  435-1786. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group.  AIDS  and 
Related  Research  4. 

Date:  November  12-13,  2001. 

Time:  8  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Eduardo  A.  Montalvo. 
PHD,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5108,  MSC  7852,  Bethesda,  MD  20892, 
(301)435-1168. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  12-13,  2001. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select,  480  King  Street. 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  Priscilla  B.  Chen,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4104, 
MSC  7814,  Bethesda.  MD  20892.  (301)  435- 
1787. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  12,  2001. 

Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4108, 
MS  7814,  Bethesda,  MD  20892,  (301)  435- 
6809,  wagnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13-14,  2001. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007-3701. 

Contact  Person:  Sharon  K.  Pulfer,  BA,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767,  pulfers@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13,  2001.      i 

Time.  11  AM  to  12  PM.  ' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 


Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  11  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  Y.  Ng,  PhD,  MBA. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804.  Bethesda,  MD  20892,  301-435- 
1715,  nga@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  11:30  AM  to  1:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institute  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC,  Bethesda,  MD  20892.  301-435-0902, 
mkrause@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Dote:  November  13,  2001. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  George  W.  Chacko,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room:  4202, 
MSC  7812,  Bethesda,  MD  20892.  301^35- 
1220,  chackoge@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  1:30  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692,  301- 
435-3504,  fungv@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  12  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Select,  480  King  Street, 
Old  Town  Alexandria,  VA  22314. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)435-1786. 


Name  of  Committee:  Center  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  14,  2001. 

Time:  8:30  AM  to  11  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Iim,  7335 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Cardiovascular 
Sciences  bitegrated  Review  Group. 
Hematology  Subcommittee  2. . 

Date:  November  14-15,  2001. 

Time:  8:30  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jerrold  Fried,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126. 
MSC  7802,  Bethesda,  MD  20892-7802,  301- 
435-1777,  friedj@csr.nib.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  14,  2001. 

Time:  1 1  AM  to  1 1 :30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435-' 
1165.   . 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  14,  2001. 

Time:  11:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PHD, 
Scientific  Review  Administror,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  E>rive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892  (301)  435- 
1165. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  15,  2001. 

Time:  8  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1111  30th  Street, 
NW,  Washington,  DC  20007. 

Contact  Person:  Arnold  Revzin,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4192, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1153. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group.  AIDS  and 
Related  Research  6. 

Date:  November  15-16,  2001. 
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Time.  8  AM  to  IPM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Sami  A.  Mayyasi,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7852,  Bethesda,  MD  20892  (301)  435- 
1169. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  15-16,  2001. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

l^ace:  Embassy  Square,  2000  N  Street,  NW, 
Washington,  DC  20036. 

Contact  Person:  Michael  R.  Schaefer,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2205, 
MSC  7890,  Bethesda,  MD  20892,  301-435- 
2477,  schaefem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  15,  2001. 

Time:  8:30  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5104. 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  15-16,  2001. 

Time:  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Square,  2000  N  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive,  Room  2206, 
MSC7890,  Bethesda,  MD  20892-7890,  (301) 
435-1159  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  15,  2001. 

Time:  3  PM  to  5  PM. 

Agenda:  To  review  did  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Tracy  E.  Orr,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  5118, 
Bethesda,  MD  20892,  (301)  435-1259, 
orrtQcsr.  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  16, 2001. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr..  Rm.  2180,  MSC 
7818,  Bethesda,  MD  20892,  (301)  435-1169. 
dowellr@csr.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  16,  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  16.  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Latham  Hotel.  3000  M  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Sharon  K.  Pulfer,  BA,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1767,  pulfers@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  16,  2001. 

Time:  1  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NDi,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jeirold  Fried,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  4126,  MSC 
7802.  Bethesda.  MD  20892,  (301)  435-1777. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-03.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  18,  2001. 
LaVenie  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27022  Filed  10-25-01;  8:45  am] 
MJJNQ  COOK  4140-01-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  rHo.  FR  4649  N  21) 

Notice  Of  Proposed  Infornurtion 
Collection:  Comment  Request,  Loan 
Guarantee  Recovery  Fund 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
26,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development  451  7th  Street,  SW.,  Room 
7232,  Washington,  DC  20410. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jackie  W.  Mitchell,  Director,  Office  of 
Rural  Housing  and  Economic 
Development,  Room  7136,  Washington, 
DC  20410,  telephone:  (202)  708-2290, 
(this  is  not  a  toll-free  niunber)  for  copies 
of  the  proposed  forms  and  other 
available  documents: 
SUPPLEMENTARY  MFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 
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This  Notice  also  lists  the  following 
infonnation: 

Title  of  Proposal:  Loan  Guarantee 
Recovery  Fund. 

OMB  Control  Number,  if  applicable: 
2506-0159. 

Description  of  the  need  for  the 
infonnation  and  proposed  use:  To 
appropriately  determine  whether 
entities  that  submit  applications  for 
assistance  under  the  Loan  Guarantee 
Recovery  Fimd  (Section  4  of  the  Church 
Arson  Prevention  Action  of  1996)  are 
eligible  applicants  and  submit 
applicants  otherwise  in  compliance 
with  the  regulations,  certain  information 
is  required.  Among  other  necessary 
criteria,  HUD  must  determine  whether, 
the  (1)  financial  institution  is  eligible  as 
defined  at  24  CFR  573.2  of  the 
regxdation;  (2)  the  borroweris  eligible  as 
defined  under  24  CFR  573.2;  (3)  the  loan 
will  assist  in  addressing  damage  or 
destruction  caused  by  acts  of  arson  or 
terrorism;  (4)  the  activities  which  will 
be  assisted  by  the  guaranteed  loans  are 
eligible  activities  under  §  573.3;  (5)  the 
financial  institution  utilizes  sufficient 
underwriting  standards;  and  (6)  the 
assisted  activities  will  comply  with  all 
applicable  environmental  laws  and 
requirements. 

Agency  form  numbers,  if  applicable: 
Form  HUD-40076-LGA  (1/200). 

Members  of  affected  public:  Financial 
institutions  such  as  banks,  trust 
companies,  savings  and  loan 
associations,  credit  unions,  mortgage 
companies,  or  other  issues  regulated  by 
the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  Thrift 
Supervision,  the  Credit  Union 
Administration,  or  the  U.S.  Comptroller 
of  the  Currency.  Certain  not-for-profit 
organizations  affected  by  acts  of  arson  or 
terrorism. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  infonnation 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  A  total  of  100 
respondents  are  expected  and  the  total 
estimated  burden  hours  is  9440. 

Status  of  the  proposed  information 
collection:  The  Department  does  not 
have  a  critical  mass  of  respondents  to 
serve  as  a  source  of  information  from 


which  conclusions  can  be  drawn  with 
respect  to  the  acciuracy  of  its  current 
estimates. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  October  18.  2001. 
Donna  M.  Abbenante, 

General  Deputy  Assistant,  Secretary  for 
Community  Planning  and  Development. 
(FR  Doc.  01-2B949  Filed  10-25-01;  8:45  am] 

BILIJNG  CODE  421 0-2B-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-77] 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB: 
Environmental  Review  Procedures  tor 
Entities  Assuming  hlUD  Environmental 
Review  Responsibilities 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
26, 2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  (2506-0087)  number  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-fr^e  number.  Copies  of  the  proposed 
forms  and  other  available  docxmients 


submitted  to  OMB  may  be  obtained 
&T)m  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department.has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nimiber  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  b6 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoius  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Environmental 
Review  Procedures  for  Entities 
Assimiing  HUD  Environmental  Review 
Responsibilities. 

OMB  Approval  Number:  2506-0087. 

Form  Numbers:  HUD-7015.15. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
infonnation  collection  is  used  to 
document  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  related  environmental  statutes, 
executive  orders,  and  authorities  in 
accordance  with  the  procedures 
identified  in  24  CFR  part  58.  Recipients 
certify  compliance  and  make  request  for 
the  released  of  funds. 

Respondents:  Not-for-profit 
institutions.  State,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 


Numtwr  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


=      Burden  hours 


Reporting  Burden 


18,785 


0.6 


11,271 
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Total  Estimated  Burden  Hours: 
11,271. 

Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  October  19,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-26948  Filed  10-25-01;  8:45  am] 
BNJJNG  CODE  4210-72-H 


DEPARTIMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4644  N  43] 

Federal  Property  Suitable  aa  FacllHlea 
To  Assist  the  Homelesa 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATES:  October  26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  E>evelopment,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  annoimcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  18,  2001. 
John  D.  Canity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  01-26710  Filed  10-25-01:  8:45  am) 
BftJJNQ  CODE  4210-a9-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
ttM  Proposed  Trudcee  River  Water 
Quality  Sattlemant  Agreement,  Federal 
Water  Rights  Acqulaltlon  Program,  for 
Washoe,  Storey,  and  Lyon  Counties, 
NV 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
public  with  supplemental  information, 
and  annoimces  public  hearings  to 
receive  comments  on  a  draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Truckee  River  Water  Quality 
Settlement  Agreement,  Federal  Water 
Rights  Acquisition  Program,  that  the 
Bureau  of  Indian  Affairs  filed  with  the 
Enviroimiental  Protection  Agency 
(EPA).  The  EPA  published  its  notice  of 
availability  for  the  DEIS  on  Friday, 
October  5,  2001,  in  the  Fed««l  Register 
(66  FR  51036).  This  DEIS  analyzes  the 
potential  impacts  of  implementing  the 
provisions  of  the  Truckee  River  Water 
Quality  Settlement  Agreement  (WQSA), 
signed  in  1996  by  the  U.S.  Department 
of  Justice  (DOJ),  U.S.  EPA,  U.S. 
Department  of  the  Interior  (DOI), 
Nevada  Division  of  Environmental 
Protection  (NDEP),  Washoe  County, 
Nevada  ,  City  of  Reno,  Nevada,  City  of 
Sparks,  Nevada  and  the  Pyramid  Lake 
Paiute  Tribe  (Tribe). 
DATES:  Written  comments  on  the  DEIS 
must  arrive  by  December  3,  2001.  The 
public  hearings  will  be  held  bom  5  to 
8  p.m.  on  Tuesday,  November  27,  2001, 
Wednesday,  November  28,  2001,  and 
Friday,  November  30,  2001. 
ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Steve  Alcorn, 
Biueau  of  Reclamation,  Lahontan  Basin 
Area  Office,  705  North  Plaza  Street, 
Room  320,  Carson  Qty,  Nevada  89701; 
or  Tom  Strekal,  Bureau  of  Indian 
ABaiis,  Western  Nevada  Agency,  1677 
Hot  Springs  Road,  Carson  City,  Nevada 
89706. 

The  November  27,  2001,  public 
hearing  will  be  in  the  Femley  City 
Complex,  595  Silver  Lace  Boulevard, 
Femley,  Nevada.  The  November  28, 
2001 ,  public  hearing  will  be  in  the 
Pyramid  Lake  Tribal  Council  Chambers, 
208  Capital  Hill  (Highway  447),  Nixon, 
Nevada.  The  November  30,  2001,  public 
hearing  will  be  in  the  Sparks  City 
Council  Chambers,  431  Prater  Way, 
Sparks,  Nevada. 

To  obtain  a  copy  the  DEIS,  you  may 
contact  Steve  Alcorn  or  Tom  Strekal  at 


the  respective  addresses  provided 
above.  Copies  of  the  DEIS  are  also 
available  for  review  at  these  addresses, 
as  well  as  at  the  following  locations: 
Bureau  of  Indian  Affairs,  Western 
Regional  Office,  400  North  5th  Street, 
Two  Arizona  Center,  Phoenix,  Arizona; 
Washoe  County  Public  Library,  301 
South  Center  Street,  Reno,  Nevada; 
Femley  City  Hall,  595  Silver  Lace  Blvd., 
Femley,  Nevada;  and  Pyramid  Lake 
Tribe  Water  Resources  Office,  208 
Capital  Hill,  Nixon,  Nevada.  In  addition, 
the  DEIS  is  available  electronically  on 
the  BL\  Internet  Web  site  at  http:// 
phxao.az.bia.gov/branches/ 
en  vironmen  t/eis/h  tm . 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Alcom,  775-882-3436,  or  Tom 
Strekal,  775-887-3500. 
SUPPLEMENTARY  INFORMATION:  On 
October  10, 1996,  DOJ,  EPA,  and  DOI 
joined  NDEP,  Washoe  County,  Reno, 
Sparks,  and  the  Tribe  in  signing  WQSA. 
This  agreement  resulted  in  dismissal  of 
litigation  brought  by  the  Tribe  against 
Reno,  Sparks,  the  State  of  Nevada,  and 
the  United  States  over  approval  and 
operation  of  the  Truckee  Meadows 
Wastewater  Reclamation  Facility 
(TMWRF),  owned  jointly  by  Reno  and 
Sparks.  WQSA  establishes  a  joint 
program  to  improve  Truckee  River>water 
quality  by  increasing  flows  in  the  river 
through  the  purchase  and  dedication  of 
Truckee  River  water  rights  for  instream 
flow.  WQSA  also  provides  for  the  use  of 
treatment  plant  effluent  in  place  of  river 
water  for  certain  purposes. 

WQSA  grew  from  negotiations  among 
the  signatory  parties  during  1994-1995 
to  resolve  litigation  in  a  mutually 
agreeable  manner.  DOI,  EPA,  NDEP,  and 
the  Tribe  had  concerns  about  the  quality 
and  quantity  of  water  in  the  lower 
Tmckee  River  downstream  frxim  Reno 
and  Sparks,  as  well  as  the  water  flowing 
'to  Pyramid  Lake.  Reno,  Sparks,  and 
Washoe  County  were  concerned  about 
those  issues  as  well,  but  were  primarily 
focused  on  securing  permits  to  expand 
TMWRF  while  achieving  water  quality 
standards  in  the  Truckee  River  with 
their  discharge.  Public  scoping  meetings 
for  this  project  were  held  in  Reno, 
Carson  City,  Fallon  and  Femley, 
Nevada,  in  September  1995,  and  in 
Reno,  Fallon  and  Femley,  Nevada,  in 
March  1997. 

Non-point  sources  of  water  pollution, 
such  as  agricultural  return  flows  and 
urban  runoff,  as  well  as  point  sources, 
such  as  effluent  from  TMWRF,  affect 
Tmckee  River  water  quality.  Violations 
of  the  Federal  Clean  Water  Act's 
dissolved  oxygen  standard  (minimum  of 
5  mg/1)  occur  in  the  lower  river  as  a 
consequence  of  algae  production 
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stimulated  by  high  concentrations  of 
total  dissolved  solids,  nitrogen  and 
phosphorus.  This  condition  is 
exacerbated  during  periods  of  low  flow. 

WQSA  is  an  effort  to  address  Truckee 
River  water  quality  conditions  by 
directly  increasing  river  flow  during  the 
period  of  the  year  characterized  by  low 
flow.  WQSA  obligates  the  United  States 
to  allocate  $12  million  to  acquire 
Truckee  River  water  rights  for  water 
quality  purposes.  Whenever  possible, 
water  associated  with  the  exercise  of 
such  rights  will  be  stored  in  Truckee 
River  reservoirs  managed  by  BOR. 
Stored  water-quality  water  is 
anticipated  to  be  released  primarily 
during  periods  of  low  flow  (normally 
July,  August  and  September).  The 
resiilting  flow  augmentation  is  expected 
to  increase  the  nutrient  assimilative 
capacity  of  the  Truckee  River  and  to 
dilute  pollutants. 

BIA.  the  U.S.  Fish  and  Wildlife 
Service  and  BOR  will  be  responsible  for 
implementing  the  federal  commitments 
identified  in  WQSA.  Federal  funds  for 
this  program  have  been  fully 
appropriated  by  Congress  and  are 
managed  by  BIA.  Accordingly,  BIA  is 
the  lead  agency  in  preparing  this  DEIS. 
BIA  has  contracted  the  acquisition 
program  with  the  Tribe  and  the  Tribe 
has,  in  turn,  subcontracted  with  a  broker 
to  acquire  water  rights.  Water  rights 
acquired  using  federal  money  pursuant 
to  WQSA  are  expected  to  be  held  in 
trust  by  the  United  States  for  the  Tribe. 

Public  Comment  Solidtatioii 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Bureau 
of  Reclamation  ofBce  mailing  address 
shown  in  the  ADDRESSES  section  during 
regular  business  hoiu-s,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  1503.1  of  the  Coimcil 
on  Environmental  Quality  Regulations 


(40  CFR  parts  1500  through  1508), 
implementing  the  procediual 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

Dated:  October  9,  2001. 
Neal  A.  McCaleb. 

Assistant  Secretary, — Indian  Affairs. 
|FR  Doc.  01-26950  Filed  10-25-01;  8:45  am] 
BiUJNO  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L.and  Management 

[AZ030-2800-ER-4X);  AZA-28734] 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  for 
the  Diamond  Bar  Road  Improvement 
Protect 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnOH:  Notice  of  Availability  of  a  Draft 

Environmental  Impact  Statement  for  the 

Diamond  Bar  Road  Improvement 

Project. 

summary:  The  Bureau  of  Land 
Management,  Kingman  Field  Office, 
Arizona,  has  prepared  a  draft 
environmental  impact  statement  (EIS)  to 
analyze  the  effect  of  a  proposal  to 
realign  and  improve  11  miles  of  the 
Diamond  Bar  Road  across  public  lands 
to  access  the  Hualapai  Indian 
Reservation. 

DATES:  The  comment  period  for  the  draft 
^IS  will  end  60  days  from  the  date  of 
the  notice  of  filing  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency.  Public  meetings  will 
be  held  in  Meadview,  Arizona,  and  in 
Dolan. Springs,  Arizona.  The  letter 
accompanying  the  draft  EIS  will  give  the 
date,  time,  and  location  of  these 
meetings.  BLM's  Kingman  Field  Office 
can  also  provide  this  information. 
ADDRESSES:  Copies  of  the  EIS  may  be 
obtained  from  the  Bureau  of  Land 
Management,  Kingman  Field  Office, 
2475  Beverly  Avenue,  Kingman, 
Arizona  86401.  If  you  wish  to  comment, 
please  mail  or  hand  deliver  comments 
to  the  Kingman  Field  Office,  2475 
Beverly  Avenue,  Kingman,  Arizona 
86401.  The  public  may  review  the 
comments,  including  names  and  street 
addresses  of  respondents,  at  the  above 
address  from  7:30  am  to  4:30  pm, 
Monday  through  Friday,  except 
holidays.  The  comments  may  be 


published  as  part  of  the  final  EIS  or 
other  related  docimients.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  disclosure  under  the  Freedom 
of  Information  Act,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  written  comment.  BLM  will  honor 
such  requests  to  the  extent  allowed  by 
law.  The  public  may  inspect  in  its 
entirety  any  submission  from 
organizations  or  businesses  or  from 
representatives  or  officials  of 
organizations  or  businesses. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
McClure.  phone:  (520)  692-4400;  e- 

mail,  don mcclure@blm.gov.;  address, 

BLM,  Kingman  Field  Office,  2475 
Beverly  Ave.,  Kingman,  Arizona  86401. 
SUPPLEMENTARY  INFORMATION:  Diamond 
Bar  Road  provides  access  to  Grand 
Canyon  West,  mainly  for  commercial 
and  private  vehicles  originating  from 
Las  Vegas.  Grand  Canyon  West  is  a 
development  on  the  Hualapai  Indian 
Reservation  near  the  rim  of  the  Grand 
Canyon.  This  development  now  consists 
of  an  airport  and  terminal  building,  a 
food  service  facility,  restrooms,  and  a 
permits  office.  Implementing  the  1994 
Master  Plan  for  Grand  Canyon  West  is 
expected  to  increase  the  number  of 
visitors  up  to  sixfold  over  a  10-year 
period.  This  increase  would  greatly 
increase  the  nimiber  of  vehicles  on 
Diamond  Bar  Road.  The  proposed  road 
improvement  would  acconunodate  this 
increased  volume  by  providing  a 
roadway  designed  for  up  to  2,400 
vehicles  per  day. 

Management  concerns  that  have  been 
addressed  in  the  draft  EIS  include 
impacts  on  vegetation,  visual  quality, 
recreation,  cultural  resources, 
socioeconomic  conditions,  public 
safety,  and  the  Joshua  Tree  Forest  Area 
of  Critical  Environmental  Concern. 
Studies  conducted  inclyde  a  native 
plant  inventory,  biological  evaluation, 
cultural  resource  survey,  traffic  study, 
and  visual  impact  analysis.  Tribal 
consultation  is  ongoing  under  Section 
106  of  the  National  Historic    • 
Preservation  Act  of  1966,  as  amended. 
The  EIS  has  been  prepared  by  an 
interdisciplinary  team  of  resource 
specialists  in  vegetation  (including 
salvage),  wildlife,  visual  quality, 
archaeological  and  traditional  cultural 
resources,  soils,  range  management, 
realty,  and  roadway  design. 

Dated:  September  19, 2001. 
Willie  R.  Taylor. 

Director.  Office  of  Environmental,  Policy  and 
Compliance. 

(PR  Doc.  01-24943  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-04a-1430-£Q;  N-36212] 

Termination  of  Airport  Lease;  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  This  action  terminates  Airport 
Lease  N-36212  in  its  entirety.  The  land 
will  be  opened  to  the  public  land  laws 
generally,  including  the  mining  and 
mineral  leasing  laws. 

EFFECTIVE  DATE:  November  26,  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management,  Gene  A.  Kolkman,  Field 
Manager,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  A.  Metcalf,  Realty  Specialist,  at 
the  above  address  or  telephone  (775) 
289-1852. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  appendix 
5  of  Bureau  of  Land  Management 
Manual  Supplement  1203  dated 
November  25, 1998,  Private  Airport 
Lease  N-36212  is  hereby  terminated  in 
its  entirety: 

Mount  Diablo  Meridian,  Nevada 

T.  4  S.,  R.  63  E., 

Section  24.  E'/iEV2; 
T.  4  S.,  R.  64  E., 
Section  7,  Lots  3-4,  E'/iSWV4.  SEV4, 18, 
Lots  1-2,  NEV«,  E>/iNWV4,  E'/^SWV4, 19, 
Lotl. 
The  area  described  contains  197acres  in 
Lincoln  County. 

The  classification  made  pursuant  to 
the  Act  of  May  24, 1928,  segregated  the 
public  land  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  imder  the 
United  States  mining  laws  and  the 
mineral  leasing  laws.  Airport  Lease  N- 
36212  is  no  longer  required  and  has 
been  closed  in  accordance  with  BLM 
and  FAA  requiremants. 

Dated:  September  26.  2001. 
Gene  A.  Kolkman, 
Field  Manager. 

[FR  Doc.  01-26983  Filed  10-25-01;  8:45  am) 
MLLMO  COOK  4nO-H&# 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[NV-040-1430-EQ;  N-5277S] 

Termination  of  Private  Airstrip 
NV 


AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates  Private 
Airstrip  Lease  N-52775  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws  generally,  including  the 
mining  and  mineral  leasing  laws. 

EFFECTIVE  DATE:  November  26,  2001. 

ADDRESSES:  Written  conunents  should 
be  addressed  to:  Biu«au  of  Land 
Management,  Gene  A.  Kolkman,  Field  * 
Manager,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  A.  Metcalf,  Realty  Specialist,  at 
the  above  address  or  telephone  (775) 
289-1852. 

SUPPl£MENTARY  INFORMATION:  Pursuant 
to  the  authority  delegated  by  appendix 
5  of  Bureau  of  Land  Management 
Manual  Supplement  1203  dated 
November  25, 1998,  Private  Airstrip 
Lease  N-52775  is  hereby  terminated  in 
its  entirety: 

Mount  Diablo  Meridian,  Nevada 

T.  24N.,R.  56E., 

Section  23,  S'/i,  SEV4; 

Section  26,  NWV4NEV4,  E>,^NWV«, 
SWV«NWV4,  NV2SWV4. 

The  area  described  contains  38.863  acres  in 
White  Pine  County. 

The  classification  made  pursuant  to 
Section  302  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  as  amended,  segregated  the  public 
land  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  under  the 
United  States  mining  laws  and  the 
mineral  leasing  laws.  The  Airstrip  is  no 
longer  required  and  has  been  closed  in 
accordance  with  BLM  and  FAA 
requirements. 

Dated:  September  26,  2001. 
Gene  A.  Kolkman, 
Field  Manager. 
[FR  Doc.  01-26984  Filed  10-25-01;  8:45  am] 

BMJJNO  CODE  431(MIC-P 


DEPARTMENT  OF  THE  INTERIOR 

MInerala  Management  Service 
[DES  01-37] 

Notice  of  avaliablllty  of  the  Draft 
Environmental  impact  Statement  (EIS) 
for  ttie  Propoaed  Outer  Continental 
Shelf  (OCS)  Oil  and  Gae  Leaeing 
Program  for  2002  to  2007 

agency:  Minerals  Management  Service, 

Interior. 

ACnON:  Notice  of  availability  of  the  draft 

EIS  for  the  proposed  OCS  Oil  and  Gas 

Leasing  Program  for  2002  to  2007. 

summary:  The  MMS  has  prepared  a 
draft  EIS  on  the  Proposed  OCS  5-Year 
Oil  andGas  Leasing  Program  for  2002  to 
2007  pursuant  to  section  102(2)(C)  of 
the  NationalEnvironmental  Policy  Act 
of  1969. 

DATES:  Please  submit  comments  on  the 
draft  EIS  to  the  MMS  by  January  24, 
2002.  In  accordance  with  30  CFR 
256.2(b),  public  hearings  related  to  the 
draft  EIS  will  be  held  in  the  Gulf  of 
Mexico  and  Alaska  Regions.  The  exact 
dates,  times,  and  locations  of  the 
hearings  will  be  announced  by  Federal 
Register  notice  in  the  near  future. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Wildermann,  Minerals 
Management  Service,  Branch  of 
Environmental  Assessment,  at  (703) 
787-1670. 

SUPPLEMENTARY  INFORMATION:  This  draft 
EIS  addresses  a  proposed  Federal  action 
that  will  establish  a  schedule  of  oil  and 
gas  lease  sales  on  the  OCS  for  the  years 
2002  to  2007.  The  proposed  program 
schedules  a  total  of  20  lease  sales  in  8 
areas.  In  the  Gulf  of  Mexico  Region,  2 
sales  are  scheduled  in  the  Eastern,  5  in 
the  Central,  and  5  in  the  Western  Gulf 
Planning  Areas.  In  the  Alaska  I^ion.  3 
sales  are  scheduled  in  the  Beaufort  Sea 
Planning  Area,  2  in  the  Chukchi  Sea/ 
Hope  Basin  Planning  Areas,  2  in  the 
Cook  Inlet  Planning  Area,  and  1  in  the 
Norton  Basin  Planning  Area.  Three 
alternatives  are  also  analyzed  which 
would  slow  the  pace  of  leasing  by 
reducing  the  numbers  of  sales  proposed 
in  some  planning  areas,  exclude  some 
planning  areas  from  the  program,  or 
accelerate  leasing  in  some  areas  by 
adding  sales.  Also  evaluated  is  a  no 
action  alternative  which  would  consist 
of  no  leasing  during  the  2002  to  2007 
period. 

ADDRESSES:  Comments  on  the  draft  EIS 
and  written  materials  prepared  as  part 
of  testimony  at  the  public  hearings 
should  be  mailed  to  the  Minerals 
Management  Service,  Attention:  Mr. 
Richard  Wildermann,  381  Elden  Street, 
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Mail  Stop  4042,  Hemdon,  Virginia 
20170-4817.  Hand  deliveries  may  be 
made  to  tbe  Department  of  the  Interior, 
Main  Interior  Building,  1849  C  Street, 
NW.,  Room  4227,  Washington,  DC 
20240.  Envelopes  or  packages  should  be 
marked  "2002-2007  Oil  and  Gas 
Program  Draft  EIS."  The  MMS  will  also 
accept  comments  submitted  by  e-mail  to 
MMS5-yeaT.eis@mins.gov. 

Public  Comment  Procedures:  Our 
practice  is  to  make  comments,  including 
the  names  and  home  address  of 
respondents,  available  for  public 
review.  An  individiial  conunenter  may 
ask  that  we  withhold  name,  home 
address,  or  both  from  the  public  record, 
and  we  will  honor  such  a  request  to  the 
extent  allowable  by  law.  If  you  submit 
comments  and  wish  us  to  withhold  such 
information,  you  must  state  so 
prominently  at  the  beginning  of  your 
submission. 

We  will  not  consider  anonymous 
comments,  and  we  will  make  available 
for  inspection  in  their  entirety  all 
comments  submitted  by  organizations 
and  businesses  or  by  individuals 
identifying  themselves  as 
representatives  of  organizations  and 
businesses. 

EIS  Availability:  To  learn  which 
libraries  in  Alaska  have  copies  of  the 
draft  EIS  contact  the  Alaska  OCS 
Region,  Minerals  Management  Service, 
949  East  36th  Avenue,  Anchorage, 
Alaska  99508-4363.  telephone  1-800- 
764-2627  or  (907)  271-6438.  On  the 
Pacific  coast  contact  the  Pacific  OCS 
Region,  Minerals  Management  Service, 
770  Paseo  Camarillo,  Camarillo, 
California  93010-6064,  telephone  (805) 
389-7520.  For  availability  of  the  draft 
EIS  along  the  Gulf  of  Mexico  and 
Atlantic  doasts  contact  the  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  telephone  (504)  736-2595. 
Information  on  the  availability  of  the 
draft  EIS  can  also  be  obtained  fit)m  the 
Minerals  Management  Service, 
Attention:  Mr.  Richard  Wildermann, 
381  Elden  Street  Mail  Stop  4042. 
Hemdon,  Virginia  20170-4817, 
telephone  (703)  787-1670. 

The  list  of  libraries  and  their  locations 
is  also  available  on  the  MMS  Homepage 
on  the  Internet  at  http://www.mms.gov. 

After  the  public  hearing  testimony 
and  written  comments  on  the  draft  EIS 
have  been  reviewed  and  analyzed,  a 
final  EIS  will  be  prepared. 


Dated:  October  16,  2001. 

Thomas  A.  Readinger, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

Dated:  October  17,  2001. 
WilUe  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

IFR  Doc.  01-27033  Filed  10-25-01;  8:45  am] 

MUJNQ  CODE  4310-tm-P 


DEPARTMENT  OF  THE  MTERIOfl 

Minerals  Management  Servic* 

Notice  of  the  Dates,  Times,  and 
Locations  of  Public  Hearings  on  ttw 
Draft  Environmental  Impact  Statement 
(EIS)  for  tfie  Proposed  S-Year  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Leasing  Program  for  2002  to  2007 

AQBICY:  Minerals  Management  Service, 

Interior. 

ACnOM:  Aimouncing  the  dates,  times, 

and  locations  of  public  hearings  on  the 

Draft  EIS  for  the  Proposed  OCS  5- Year 

Oil  and  Gas  Leasing  Program  for  2002  to 

2007. 

SUMMARY:  The  MMS  has  prepared  a 
draft  EIS  on  the  Proposed  5-Year  OCS 
Oil  and  Gas  Leasing  Program  for  2002  to 
2007  pursuant  to  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969.  Public  hearings  will  be  held  in 
Alaska.  Texas,  Louisiana,  and  Alabama 
to  receive  comments  bom  the  public  on 
the  contents  of  the  EIS. 

DATES:  Public  hearings  are  scheduled  for 
the  following  dates  and  times  at  the 
following  locations: 

December  3,  2001 

Anchorage,  Alaska  from  7  to  10  PM  in 
the  Wilda  Marston  Theater,  ZJ  Loussac 
Public  Library,  phone  contact:  Robin 
Cacy  at  (907)  271-6070. 

December  4,  2001 

Soldotna,  Alaska  from  7  to  10  PM  in 
the  Kenai  Peninsula  Borough 
Conference  Room,  phone  contact:  Robin 
Cacy  at  (907)  271-6070; 

Kotzebue,  Alaska  from  7  to  10  PM  in 
the  North  West  Arctic  Borough 
Assembly  Room,  phone  contact:  Robin 
Cacy  at  (907) 271-6070. 

December  5,  2001 

Homer,  Alaska  from  7  to  10  PM  in  the 
Homer  City  Council  Chamber,  491  E. 
Pioneer  Avenue,  phone  contact:  Robin 
Cacy  at  (907) 271-6070; 

Nome,  Alaska  from  7  to  10  PM  at  the 
North  West  Campus,  University  of 
Alaska  Fairbanks,  phone  contact:  Robin 
Cacy  at  (907)  271-6070. 


December  7,  2001 

Kodiak,  Alaska  from  7  to  10  PM  in  the 
Kodiak  Island  Borough  Assembly 
Chambers,  phone  contact:  Robin  Cacy  at 
(909) 271-6070; 

Barrow,  Alaska  from  7  to  10  PM  in  the 
North  Slope  Borough  Assembly  Room, 
phone  contact:  Robin  Cacy  at  (907)  271- 
6070. 

December  10,  2001 

Houston,  Texas  from  1  to  3  PM  at  the 
Houston  Airport  Marriott,  18700 
Kennedy  Boulevard,  phone  contact: 
Janet  Diaz  at  (504)  736-2540. 

December  11,  2001 

New  Orleans,  Louisiana  from  1  to  3 
PM  at  the  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
phone  contact:  Janet  Diaz  at  (504)  736- 
2540. 

December  12,  2001 

MobUe,  Alabama  from  1  to  3  PM  and 
6:30  to  8:30  PM  at  the  Adams  Mark    . 
Hotel,  64  South  Water  Street,  phone 
contact;  Janet  Diaz  at  (504)  736-2540^ 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Wildennarm,  Minerals 
Management  Service,  Branch  of 
Environmental  Assessment,  at  (703) 
787-1670. 

SUPPLEMENTARY  INFORMATION:  Interested 
individuals,  representatives  of 
organizations,  and  public  officials  who 
wish  to  testify  at  the  hearii^s  are 
requested  to  contact  the  person  listed  b& 
the  contact  for  the  hearing  at  the 
particular  location  they  wish  to  attend 
at  least  5  days  prior  to  the  hearings. 
Time  limitations  may  make  it  necessary 
to  limit  the  length  of  each  oral 
presentation  to  10  minutes  or  less.  An 
oral  statement  may  be  supplemented, 
however,  by  a  more  complete  written 
statement  that  should  be  submitted  to 
the  hearing  panel  at  the  time  of  the  oral 
presentation.  After  the  presentation  of 
oral  statements  by  those  who  have  pre- 
registered,  if  time  is  still  available  other 
individuals  Mrill  be  given  an  opportunity 
to  be  heard.  Each  hearing  will  begin  at 
the  specified  time  and  will  recess  when 
all  speakers  have  had  an  opportiuiity  to 
testify.  If  there  are  no  additional 
speakers,  the  hearing  will  adjourn 
immediately  after  the  recess.  Written 
comments  on  the  draft  EIS,  including 
comments  from  individuals  unable  to 
present  oral  statements  or  to  attend  the 
hearings,  will  be  accepted  imtil  January 
24,  2002. 

ADDRESSES:  Comments  on  the  draft  EIS 
and  written  materials  prepared  as  part 
of  testimony  at  the  public  hearings 
should  be  mailed  to  the  Minerals 
Management  Service,  Attention:  Mr. 
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Richard  Wildermann,  381  Elden  Street, 
Mail  Stop  4042,  Hemdon,  Virginia 
20170-4817.  Hand  deliveries  may  be 
made  to  the  Department  of  the  Interior, 
Main  Interior  Building,  1849  C  Street, 
NW.,  Room  4227,  Washington,  DC 
20240.  Envelopes  or  packages  should  be 
marked  "2002-2007  OCS  Oil  and  Gas 
Program  Draft  EIS."  The  MMS  will  also 
accept  comments  submitted  by  e-mail  to 
MMS5-year.eis@mms.gov. 

Public  Comment  Procedures:  Our 
practice  is  to  make  comments,  including 
the  names  and  home  addresses  of 
respondents,  available  for  public 
review.  An  individual  commenter  may 
ask  that  we  withhold  name,  home 
address,  or  both  from  the  public  record, 
and  we  will  honor  such  a  request  to  the 
extent  allowable  by  law.  If  you  submit 
comments  and  wish  us  to  withhold  such 
information,  you  must  state  so 
prominently  at  the  beginning  of  your 
submission.  We  will  not  consider 
anonymous  comments,  and  we  will 
make  available  for  inspection  in  their 
entirety  all  comments  submitted  by 
organizations  and  businesses  or  by 
individuals  identifying  themselves  as 
representatives  of  organizations  and 
businesses. 

After  the  public  hearing  testimony 
and  written  comments  on  the  draft  EIS 
have  been  reviewed  and  analyzed,  a 
final  EIS  will  be  prepared.  The  comment 
period  for  the  draft  EIS  closes  January 
24, 2002. 

Dated:  October  18,  2001 . 
Thomas  A.  Readinger, 

Acting  Associate  Director  for  Offshore 

Minerals  Management. 

[FR  Doc.  01-27034  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  IffTERIOR 

Minerals  Management  Service 

Outer  Continental  Stielf,  Eastern  Gulf 
of  Mexico,  Oil  and  Gas  Lease  Sale  181 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Final  notice  of  sale  181. 

summary:  On  December  5,  2001,  the 

Minerals  Management  Service  will  open 
and  publicly  announce  bids  received  for 
blocks  offered  in  Sale  181,  Eastern  Gulf 
of  Mexico,  pursuant  to  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 

1331-1356,  as  amended)  and  the  

regulations  issued  thereunder  (30  CFR 
part  256).  Bidders  can  obtain  a  "Final 
Notice  of  Sale  181  Package"  containing 
this  Notice  of  Sale  and  several 
supporting  and  essential  documents 
referenced  herein,  from  the  MMS  Gulf 


of  Mexico  Region's  Public  Information 
Unit,  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394, 
(504)  736-2519  or  (800)  200-GULF,  or 
via  the  MMS  Gulf  of  Mexico  Region's 
Internet  site  at  http:// 
www.gomr.mms.gov.  The  "Final  Notice 
of  Sale  181  Package"  contains 
information  essential  to  bidders,  and 
bidders  are  charged  with  the  knowledge 
of  the  dociunents  contained  in  the 
package. 

Location  and  Time 

Public  bid  reading  will  begin  at  9 
a.m.,  Wednesday,  December  5,  2001,  in 
the  Versailles  Ballroom  of  the  Riverside 
Hilton  Hotel,  2  Poydras  Street,  New 
Orleans,  Louisiana.  All  times  referred  to 
in  this  document  are  local  New  Orleans 
time. 

Filing  of  Bids 

Bidders  must  submit  sealed  bids  to 
the  Regional  Director,  MMS  Gulf  of 
Mexico  Region,  1201  Elmwood  Park 
Boulevard,  New  Orleans,  Louisiana 
70123-2394,  between  8  a.m.  and  4  p.m. 
on  normal  working  days,  prior  to  the 
Bid  Submission  Deadline  at  10  a.m., 
Tuesday,  December  4,  2001.  If  the  bids 
are  mailed,  mark  on  the  envelope 
containing  all  the  sealed  bids  the 
following: 

Attention:  Mr.  John  Rodi,  Contains  Sealed 
Bids  for  Sale  181 

If  the  RD  receives  bids  later  than  the 
time  and  date  specified  above,  he  Mrill 
return  the  bids  imopened  to  bidders. 
Bidders  may  not  modify  or  withdraw 
their  bids  unless  the  RD  receives  a 
written  modification  or  written 
withdrawal  request  prior  to  10  a.m., 
Tuesday,  December  4,  2001.  In  the  event 
of  widespread  flooding  or  other  natural 
disaster,  the  MMS  Gulf  of  Mexico 
Regional  Office  may  extend  the  bid 
submission  deadline.  Bidders  may  call 
(504)  736-0557  for  information  about 
the  possible  extension  of  the  bid 
submission  deadline  due  to  such  an 
event. 

Areas  Oflered  for  Leasing 

The  MMS  is  offering  for  leasing  all  the 
blocks  listed  in  the  document  "List  of 
Blocks  Available  for  Leasing,  Sale  181" 
included  in  the  Final  Sale  Notice 
Package.  All  of  these  blocks  lie  west  of 
87°30'  West  Longitude  and  are  more 
than  100  miles  south  of  Alabama.  See 
the  map  in  the  Final  Sale  Notice 
Package:  "Lease  Terms,  Economic 
Conditions,  Stipulations,  and  Deferred 
Blocks,  Final".  All  of  these  blocks  are 
shown  on  the  following  Official 
Protraction  Diagrams  (which  may  be 
purchased  from  the  MMS  Gulf  of 


Mexico  Regional  Office  Public 
Information  Unit). 

Outer  Continental  Shelf  Official 
Protraction  Diagrams.  These  diagrams 
sell  for  $2.00  each: 
NG16-02  Lloyd  Ridge  (revised 

November  1,  2000) 
NH16-11  De  Soto  Canyon  (revised 

November  1,  2000) 

Note:  A  CD-ROM  (in  ARC/INFO  and 
Acrobat  (.pdf)  formats)  containing  ail  of  the 
Gulf  of  Mexico  Leasing  Maps  and  Official 
Protraction  Diagrams,  except  for  those  not  yet 
revised  to  digital  format,  is  available  from  the 
MMS  Gulf  of  Mexico  Regional  Office  Public 
Information  Unit  for  a  price  of  $15.00.  The 
Leasing  Maps  and  Official  Protraction 
Diagrams  are  also  available  on  our  Internet 
site.  See  also  66  FR  28002,  published  on  May 
21,  2001.  for  the  current  status  of  Central  and 
Western  Gulf  of  Mexico  Leasing  Maps  and 
Official  Protraction  Diagrams. 

« Acreage  of  all  blocks  is  shown  on  these 
Official  Protraction  Diagrams.  The 
available  Federal  acreage  of  all  blocks  in 
this  sale  is  shown  in  the  document  "List 
of  Blocks  Available  for  Leasing,  Sale 
181'  included  in  the  Final  Sale  Notice 
Package. 

Areas  Not  Available  for  Leasing 

The  following  blocks  west  of  87°30' 
West  Longitude  and  more  than  100 
miles  south  of  Alabama  in  the  Sale  181 
area  are  not  available  for  leasing: 

Blocks  currently  under  lease: 
De  Soto  Canyon  Blocks  133,  177,  446, 

447,  622,  666,  793.  794,  837,  838,  840. 

883, 927, 929, 970, 971 
Lloyd  Ridge  Blocks  1,  2, 133, 134, 136. 

267, 268 

Leasing  Terms  and  Conditions 

Primary  lease  terms,  minimum  bids, 
annual  rental  rates,  royalty  rates,  and 
royalty  suspension  areas  are  shown  on 
the  map  "Lease  Terms,  Economic 
Conditions,  Stipulations,  and  Deferred 
Blocks,  Fiifol"  for  leases  resulting  from 
this  sale: 

Primary  lease  terms:  10  years; 

Minimum  bids:  $37.50  per  acre; 

Annual  rental  rates:  $7.50  per  acre,  to 
be  paid  on  or  before  the  first  day  of  each 
lease  year  until  a  discovery  in  paying 
quantities  of  oil  or  gas  is  made,  then  at 
the  expiration  of  each  lease  year  until 
the  start  of  royalty-bearing  production; 

Royalty  rates:  12V2  percent,  except 
during  periods  of  royalty  suspension,  to 
be  paid  monthly  on  the  last  day  of  the 
month  next  following  the  month  in 
which  the  production  is  obtained; 

Minimum  royalty:  After  the  start  of 
royalty-bearing  production:  $7.50  per 
acre  per  year,  to  be  paid  at  the 
expiration  of  each  lease  year; 

Royalty  Suspension  Areas:  All  leases 
in  this  sale  are  being  offered  subject  to 
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the  regulations  in  30  CFR  part  260, 
published  in  the  Federal  Register  at  66 
FR 11512  on  February  23,  2001.  Royalty 
suspension  per  lease  of  12  million 
barrels  of  oil  equivalent  will  apply  to  all 
leases  in  this  sale  (for  oil  and  gas). 
Supplemental  royalty  relief  may  be 
available  for  leases  in  this  area  in 
accordance  with  30  CFR  part  203.  [See 
the  document  contained  within  the  Sale 
181,  Final  Sale  Notice  Package  titled 
"Royalty  Suspension  Provisions,  Sale 
181"  for  the  specific  details  regarding 
royalty  suspension  eligibility  and 
implementation.] 

Stipulations:  Four  lease  stipulations 
(Military  Areas,  Evacuation, 
Coordination,  and  Marine  Protected 
Species)  will  apply  to  all  leases 
resulting  from  this  sale.  The  texts  of  the 
stipulations  are  contained  in  the 
doctmient  "Lease  Stipulations  for  Oil 
and  Gas  Lease  Sale  181,  Final"  included 
in  the  Final  Sale  Notice  Package. 

Rounding 

The  following  procedure  must  be 
used  to  calculate  minimum  bid,  rental, 
and  minimuim  royalty.  If  the  calculation 
results  in  a  decimal  figure,  roimd  up  to 
the  next  whole  dollar  amount  (see  next 
paragraph).  The  minimum  bid 
calculation,  including  all  rounding,  is 
shoMm  in  the  document  "List  of  Blocks 
Available  for  Leasing,  Sale  181" 
included  in  the  Final  Sale  Notice 
Package.  | 

Method  of  Bidding 

For  each  block  bid  upon,  a  bidder 
must  submit  a  separate  signed  bid  in  a 
sealed  envelope  labeled  "Sealed  Bid  for 
Oil  and  Gas  Lease  Sale  181,  not  to  be 
opened  until  9  a.m.,  Wednesday, 
December  5,  2001."  The  total  amount 
bid  must  be  in  a  whole  dollar  amount; 
any  cent  amoimt  above  the  whole  dollar 
will  be  ignored  by  the  MMS.  Details  of 
the  information  required  on  the  bid(s) 
and  the  bid  envelope{s)  are  specified  in 
the  document  "Bid  Form  and  Envelope" 
contained  in  the  Final  Sale  Notice 
Package. 

The  MMS  published  a  list  of 
restricted  joint  bidders,  which  applies  to 
this  sale,  in  the  Federal  Register  at  66 
FR  52150,  on  October  12,  2001.  Bidders 
must  execute  all  dociunents  in 
conformance  with  signatory 
authorizations  on  file  in  the  MMS  Gulf 
of  Mexico  Regional  Office.  Partnerships 
also  must  submit  or  have  on  file  a  list 
of  signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g., 
33.33333  percent.  The  MMS  may 


require  bidders  to  submit  other 
docimients  in  accordance  with  30  CFR 
256.46.  The  MMS  warns  bidders  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders.  Bidders  are  advised  that  the 
MMS  considers  the  signed  bid  to  be  a 
legally  binding  obligation  on  the  part  of 
the  bidder(s)  to  comply  with  all 
applicable  regulations,  including  paying 
the  l/5th  bonus  on  all  high  bids.  A 
statement  to  this  effect  must  be  included 
on  each  bid  (see  the  document  "Bid 
Form  and  Envelope"  contained  in  the 
Final  Sale  Notice  Package). 

Bid  Deposit 

Submitters  of  high  bids  must  deposit 
the  l/5th  bonus  by  using  electronic 
funds  transfer  procedures,  following  the 
detailed  instructions  contained  in  the 
document  "Instructions  for  Making  EFT 
Bonus  Payments"  included  in  the  Final 
Sale  Notice  Package.  All  payments  must 
be  electronically  deposited  into  an 
interest-bearing  accoimt  in  the  U.S. 
Treasury  (account  specified  in  the  EFT 
instructions)  during  the  period  the  bids 
are  being  considered.  Such  a  deposit 
does  not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

Note:  Certain  bid  submitters  (i.e.,  those  that 
do  NOT  currently  own  or  operate  an  OCS 
mineral  lease  OR  those  that  have  ever 
defaulted  on  a  '/ith  bonus  payment  (EFT  or 
otherwise))  are  required  to  guarantee  (secure) 
their  Vsth  bonus  payment.  For  those  who 
must  secure  the  EFT  Vsth  bonus  payment, 
one  of  the  following  options  may  be  used:  1. 
Provide  a  third-party  guaranty;  2.  Amend 
Development  Bond  Coverage;  3.  Provide  a 
Letter  of  Credit;  or  4.  Provide  a  lump  sum 
pajonent  via  EFT  prior  to  the  submission  of 
bids.  The  EFT  instructions  specify  the 
requirements  for  each  option. 

Withdrawal  of  Blocks 

The  United  States  reserves  the  right  to 
withdraw  any  block  from  this  sale  prior 
to  issuance  of  a  written  acceptance  of  a 
bid  for  the  block. 

Acceptance,  Refection,  or  Retam  of 
Bids 

The  United  States  reserves  the  right  to 
reject  any  and  all  bids.  In  any  case,  no 
bid  will  be  accepted,  and  no  lease  for 
any  block  will  be  awarded  to  any 
bidder,  unless  the  bidder  has  complied 
with  all  requirements  of  this  Notice, 
including  the  documents  contained  in 
the  associated  Final  Sale  Notice  Package 
and  applicable  regulations;  the  bid  is 
the  highest  valid  bid;  and  the  amoimt  of 
the  bid  has  been  determined  to  be 
adequate  by  the  authorized  officer.  Any 
bid  submitted  which  does  not  conform 
to  the  requirements  of  this  Notice,  the 
OCS  Lands  Act,  as  amended,  and  other 


applicable  regulations  may  be  retiimed 
to  the  person  submitting  that  bid  by  the 
RD  and  not  considered  for  acceptance. 
To  ensure  that  the  Government  receives 
a  fair  return  for  the  conveyance  of  lease 
rights  for  this  sale,  high  bids  will  be 
evaluated  in  accordance  with  MMS  bid 
adequacy  procedures.  A  copy  of  the 
current  procediires,  "Modifications  to 
the  Bid  Adequacy  Procedures"  (64  FR 
37560  of  July  12, 1999),  is  available 
bom  the  MMS  Gulf  of  Mexico  Regional 
Office  Public  Information  Unit  and  is 
also  on  our  Internet  site. 

Successfiil  Bidders 

As  required  by  MMS,  each  company 
that  has  been  awarded  a  lease  must 
execute  all  copies  of  the  lease  (Form 
MMS-2005  (March  1986)  as  amended), 
pay  by  EFT  the  balance  of  the  cash 
bonus  bid  along  with  the  first  year's 
annual  rental  for  each  lease  issued  in 
accordance  with  the  requirements  of  30 
CFR  218.155,  and  satisfy  the  bonding 
requirements  of  30  CFR  part  256, 
subpart  I,  as  amended.  Each  bidder  in  a 
successful  high  bid  must  have  on  file,  in 
the  MMS  Gulf  of  Mexico  Regional  Office 
Adjudication  Unit,  a  currently  valid 
certification  (Debarment  Certification 
Form)  certifying  that  the  bidder  is  not 
excluded  from  participation  in  primary 
covered  transactions  under  Federal 
nonprociirement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  currently 
valid  imtil  new  or  revised  information 
applicable  to  that  certification  becomes 
available.  In  the  event  of  new  or  revised 
applicable  information,  the  MMS  will 
require  a  subsequent  certification  before 
lease  issuance  can  occur.  Persons 
submitting  such  certifications  shoidd 
review  the  requirements  of  43  CFR  part 
12,  subpart  D.  A  copy  of  the  Debarment 
Certification  Form  is  contained  in  the 
Final  Sale  Notice  Package. 

Affirmative  Action 

The  MMS  requests  that  the 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  Compliance  Report 
Certffication  Form,  Form  MMS-2033 
(June  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
Ouine  1985)  be  on  file  in  the  MMS  Gulf 
of  Mexico  Regional  Office  Adjudication 
Unit  prior  to  bidding.  In  any  event, 
these  forms  are  required  to  be  on  file  in 
the  MMS  Gulf  of  Mexico  Regional  Office 
Adjudication  Unit  prior  to  execution  of 
any  lease  contract.  Bidders  must  also 
comply  with  the  requirements  of  41  CFR 
part  60. 
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Information  to  Lessees 

The  Final  Sale  Notice  Package 
contains  a  document  titled  "Information 
to  Lessees."  These  Information  to 
Lessees  items  provide  information  on 
various  matters  of  interest  to  potential 
bidders. 

Notice  of  Bidding  Systems 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  Congress  and  published  in 
the  Federal  Register.  This  Notice  of 
Bidding  Systems  is  for  Sale  181,  Eastern 
Gulf  of  Mexico,  scheduled  to  be  held  in 
December  2001. 

In  Sale  181,  all  blocks  are  being 
offered  under  a  bidding  system  that  uses 
a  cash  bonus  and  a  fixed  royalty  of  12.5 
with  a  royalty  suspension  volume  of  12 
million  barrels  of  oil  equivalent  per 
lease.  This  bidding  system  is  authorized 
under  30  CFR  260.110(a)(7),  which  . 
allows  use  of  a  cash  bonus  bid  with  a 
royalty  rate  of  not  less  than  12.5  percent 
and  with  suspension  of  royalties  for  a 
period,  volume,  or  value  of  production, 
and  an  annual  rental.  Analysis 
performed  by  the  MMS  indicates  that 
use  of  this  system  provides  an  incentive 
for  development  of  this  area  while 
ensuring  that  a  tail  sharing  of  revenues 
will  result  if  major  discoveries  are  made 
and  produced. 

Specific  provisions  for  Sale  181  are 
contained  in  the  document  "Royalty 
Suspension  Provisions,  Sale  181"  and  a 
map  "Lease  Terms,  Economic 
Conditions,  Stipulations  and  Deferred 
Blocks,  Final"  depicting  blocks  and 
applicable  royalty  suspension  volumes. 
Both  documents  are  included  in  the 
Sale  Notice  Package. 

Dated:  October  23, 2001. 
Thomas  R.  Kitaos, 

Acting  Director,  Minerals  Management 

Service. 

(PR  Doc.  01-27032  Filed  10-25-01;  8:45  am] 

BNJJNO  COOe  4310-Mn-f 


DEPARTMENT  OF  THE  INTERIOR 

Mlnwals  MwMQMiMnt  SmvIm 

Rw|(Mst  for  Cofnmants  on  tho 
Propo— d  S-YMf  Outor  ContiMntal 
SIMM  (OCS)  Oil  and  Qas  LMSing 
Program  for  2002-^007 

agency:  Minerals  Management  Service, 
Interior. 

ACTKM:  Request  for  comments  on  the 
Proposed  5-Year  OCS  Oil  and  Gas 
Leasing  Program  for  2002-2007. 


summary:  The  Minerals  Management 
Service  requests  comments  on  the 
Proposed  5-Year  OCS  Oil  and  Gas 
Leasing  ftogram  for  2002-2007.  This  is 
the  second  draft  of  a  new  program  to 
succeed  the  current  program  that 
expires  on  June  30,  2002.  The  first 
proposal — ^the  draft  proposed  program — 
was  issued  in  July  for  a  60-day  comment 
that  closed  on  September  21,  2001. 

DATES:  Please  submit  comments  and 
information  to  the  MMS  no  later  than 
January  24,  2002. 

ADDRESSES:  Respondents  should  mail 
comments  and  information  to:  Ralph  V. 
Ainger,  Minerals  Management  Service 
(MS-4010),  Room  2324.  381  Elden 
Street,  Hemdon,  Virginia  20170.  The 
MMS  will  accept  hand  deliveries  at 
1849  C  Street,  NW.,  Room  4230, 
Washington,  DC.  Envelopes  or  packages 
should  be  marked  "Comments  on  the 
Proposed  5 -Year  OCS  Oil  and  Gas 
Leasing  Program  for  2002-2007."  When 
submitting  any  privileged  or  proprietary 
information,  respondents  should  mark 
the  envelope,  "Contains  Proprietary 
Information." 

The  MMS  will  accept  comments 
submitted  by  electronic  mail.  Send 
email  comments  to  MMS5- 
year.document&mms.gov.  The  proposed 
program  decision  document  may  be 
downloaded  from  the  MMS  internet 
website  at  www.inms.gov,  and  copies  of 
all  comments  received  will  be  posted  at 
that  website  after  the  comment  period 
closes. 

FOR  FURTHER  MFORMATIOfi  CONTACT: 
Ralph  V.  Ainger  at  (703)  787-1215. 

SUPPLEMENTARY  INFORMATION:  Section  18 
of  the  OCS  Lands  Act  (43  U.S.C  1344) 
specifies  a  multi-step  process  of 
consultation  and  analysis  that  must  be 
completed  brfnre  the  Secretary  of  the 
Interior  may  approve  a  new  5-year 
program.  The  required  steps  following 
this  notice  include  the  development  of 
a  proposed  final  program  to  be 
submitted  to  the  Congress  and  the 
President,  with  Secretarial  approval  of  a 
new  program  no  sooner  than  60  days 
afterward.  Pursuant  to  the  National 
Environmental  Policy  Act,  the  MMS 
also  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  the  new  5- 
year  program.  The  draft  EIS  is  being 
issued  with  this  proposed  program,  and 
a  final  EIS  will  be  issued  with  the 
proposed  final  program. 

The  MMS  requests  comments  from 
states,  local  governments,  native  groups, 
tribes,  the  oU  and  gas  industry.  Federal 
agencies,  environmental  and  other 
interest  organizations,  and  all  other 
interested  parties  to  assist  in  the 
preparation  of  a  5- Year  OCS  oil  and  gas 


leasing  program  for  2002-2007  and 
applicable  EIS. 

Background 

Section  18  of  the  OCS  Lands  Act 
requires  the  Secretary  of  the  Interior  to 
prepare  and  maintain  a  schedule  of 
proposed  OCS  oil  and  gas  lease  sales 
determined  to  "best  meet  national 
energy  needs  for  the  5-year  period 
following  its  approval  or  reapproval." 
The  proposed  program  carries  forward 
the  same  schedule  of  proposed  OCS 
lease  sales  that  was  published  in  the 
draft  proposed  program  (July  2001). 

Summary  of  the  Proposed  Program 

The  proposed  program  schedules  a 
total  of  20  OCS  lease  sales  in  8  areas  (5 
off  Alaska  and  3  in  the  Gulf  of  Mexico). 
Maps  A  and  B  show  the  areas  proposed 
for  leasing,  and  Table  A  lists  the 
location  and  timing  of  the  proposed 
lease  sales. 

Alaska  Region 

In  the  Alaska  Region,  the  proposed 
program  schedules  multiple  lease  sales 
in  the  Beaufort  Sea  and  Cook  Inlet 
Planning  Areas,  which  are  the  two  areas 
of  most  interest  to  the  oil  and  gas 
industry.  Multiple  offerings  are 
consistent  with  the  Governor  of  Alaska's 
recommendations  and  the  state's 
administration  of  its  of&hore  oil  and  gas 
program.  Portions  of  these  areas  that 
have  been  excluded  from  previous  OCS 
programs  and  sales  are  excluded  as 
recommended  by  the  Governor.  The 
proposed  program  makes  a  technical 
correction  to  the  Beaufort  Sea  area  that 
was  proposed  for  leasing  in  the  draft 
program,  removing  23  blocks  in  the 
vicinity  of  Point  Barrow  that  had  been 
recommended  for  exclusion  but  were 
inadvertently  included.  The  Chukchi 
Sea  and  Hope  Basin  Planning  Areas  are 
combined  for  leasing  as  they  have  been 
in  previous  programs.  Two  lease  sales 
are  proposed  to  piu^ue  the  high 
resource  potential  of  the  Chukchi  Sea 
area  in  conjunction  with  potential 
natural  gas  resources  extending  into  the 
adjacent  Hope  Basin  area. 

The  Norton  Basin  Planning  Area  is 
included  on  the  schedule  as  a  potential 
source  of  natural  gas  for  local  residents 
and  businesses,  and  it  would  be  offered 
under  a  new  approach  to  OCS  leasing. 
The  Norton  Basin  sale  is  proposed  for 
2003,  but  before  the  MMS  proceeds,  it 
will  issue  a  request  for  nominations  and 
comments  and  will  move  forward  only 
if  environmentally  acceptable  blocks  are 
nominated  by  industry.  If  this  does  not 
occur,  the  sale  will  be  postponed  and  a 
request  for  nominations  and  comments 
will  be  issued  again  the  following  year 
(and  so  on  through  the  5-year  schedule 
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iintil  the  sale  is  held  or  the  schedule 
expires).  , 

Gulf  of  Mexico  Region       I 

In  the  Central  and  Western  Gulf  of 
Mexico  Planning  Areas,  which  are  the 
two  areas  of  highest  resource  potential 
and  interest,  the  proposed  program 
would  continue  the  long-running  policy 
of  scheduling  annual  areawide  lease 
sales  to  which  the  industry  has  become 
accustomed.  In  the  Eastern  Planning 
Area,  the  program  proposes  two  lease 
sales  in  a  portion  of  the  area  that  was 
identified  for  Sale  181  in  the  5-year 
program  for  1997-2002.  The  portion  of 
that  area  proposed  for  leasing  in  this 
proposed  program  consists  of  256  blocks 
in  deeper  waters  adjacent  to  the  Central 
Gulf  planning  Area.  Selection  of  this 
area  reflects  the  Secretary's  decision  in 
the  proposed  Notice  of  Sale  for  Sale  181 
to  exclude  areas  in  the  original  Sale  181 
area  to  address  concerns  expressed  by 
the  State  of  Florida  and  to  minimize 
potential  conflicts  with  military 
operations. 


Table  A.— Proposed  Program  for 
2002-2007— Lease  Sale  Sched- 
ule— Continued 


Table  A. — Proposed  Program  for 
2002-2007— Lease  Sale  Schedule 


SaleNe. 


184 

185 

186 
^87 

188 
189 

190 

191 

192 

193 

194 

195 


Area 


Western  Gulf  of  Mex- 
ico. 

Central  Gulf  of  Mex- 
ico. 

Beaufort  Sea  

Western  Gulf  of  Mex- 
ico. 

Norton  Basin 

Eastern  Guff  of  Mex- 
ico. 

Central  Guff  of  Mex- 
ico. 

Cook  Inlet/Shellwf 
Strait. 

Western  Guff  of  Mex- 
ico. 

Chukchi  Sea/Hope 
Basin. 

Central  Guff  of  Mex- 
ico. 

Beaufort  Sea 


Year 


2002 

2003 

2003 
2003 

2003 
2003 

2004 

2004 

2004 

2004 

2005 

2005 


Sale  No. 

Area 

Year 

196 

Western  Guff  of  Mex- 
ico. 

Eastern  Guff  of  Mex- 
kx>. 

Central  Guff  of  Mex- 
ico. 

Cook  Inlet/Shelikof 
Strait. 

Western  Guff  of  Mex- 
ico. 

Central  Guff  of  Mex- 
k». 

Beaufort  Sea  ..'. 

2005 

197 

198 

2005 
2006 

199 

200 

201  

202 

2006 
2006 
2007 
2007 

203 

Chukchi  Sea/Hope 
Basin. 

2007 

Assurance  of  Fair  Market  Value 

Section  18  of  the  OCS  Lands  Act 
requires  receipt  of  fair  market  value  for 
OCS  oil  and  gas  leases  and  the  rights 
they  convey.  The  proposed  program 
carries  forward  the  provisions  published 
in  the  draft  proposed  program:  setting 
minimimi  bid  levels  by  individual  lease 
sale  based  on  market  conditions  and 
continuing  use  of  a  two-phase  bid 
evaluation  process. 

Information  Requested 

We  request  all  interested  and  affected 
parties  to  comment  on  the  size,  timing, 
and  location  of  leasing  and  the 
procedures  for  assuring  fair  market 
value  that  cire  included  in  the  Proposed 
5-Year  OCS  Oil  and  Gas  Leasing 
Program  for  2002-2007.  Respondents 
who  submitted  information  in  response 
to  previous  requests  for  comments  on 
the  preparation  of  this  5-year  program 
may  wish  to  reference  that  information, 
as  appropriate,  rather  than  repeating  it 
in  their  comments  on  the  proposed 
program.  We  also  invite  comments  and 
suggestions  on  how  to  proceed  with  the 
section  18  analysis  for  the  propo3ed 
final  program. 


Section  18(g)  authorizes  confidential 
treatment  of  privileged  or  proprietary 
information  diat  is  submitted.  In  order 
to  protect  the  confidentiality  of  such 
information,  respondents  should 
include  it  as  an  attachment  to  other 
comments  submitted  and  mark  it 
appropriately.  On  request,  the  MMS  will 
treat  such  information  as  confidential 
from  the  time  of  its  receipt  imtil  5  years 
after  approval  of  the  new  leasing 
program,  subject  to  the  standards  of  the 
Freedom  of  Information  Act.  MMS  will 
not  treat  as  confidential  any  aggregate 
summaries  of  such  information,  the 
names  of  respondents,  and  comments 
not  containing  such  information. 

Next  Steps  in  the  Process 

MMS  plans  to  issue  the  proposed 
final  program  and  final  EIS  in  the  spring 
of  2002.  Sixty  days  later,  the  Secretary 
may  approve  the  new  5-year  program  to 
go  into  effect  as  of  July  1,  2002. 

Public  Coinment  Procedures 

Our  practice  is  to  make  comments, 
including  the  names  and  home 
addresses  of  respondents,  available  for 
public  review.  An  individual 
commenter  may  ask  that  we  withhold 
name,  home  address,  or  both  irom  the 
public  record,  and  we  will  honor  such 
a  request  to  the  extent  allowable  by  law. 
If  you  submit  conmients  and  wish  us  to 
withhold  such  information,  you  must 
state  so  prominently  at  the  beginning  of 
your  submission. 

We  will  not  consider  anonymous 
comments,  and  we  will  make  available 
for  inspection  in  their  entirety  all 
comments  submitted  by  organizations 
and  businesses  or  by  individuals 
identifying  themselves  as 
representatives  of  organizations  and 
businesses. 

Dated:  October  19.  2001. 

Thomas  R.  Kitsos, 

Acting  Director,  Afrnera7s  Management 
Service. 

BIUJNQ  COOC  4310-MP-P 
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(FR  Doc.  01-27031  Filed  10-25-01;  8:45  am] 

■LUNQ  COK  4310-IM-C 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Meettng:  The  Christmas  Pageant  of 


The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  the 
planning  of  the  2001  Christmas  Pageant 
of  Peace,  which  opens  or  December  6, 
2001,  on  the  Ellipse  (President's  Park), 
south  of  the  White  House.  The  meeting 
will  be  held  at  11  a.m.  on  Tuesday, 
November  6,  in  room  234  of  the 
National  Capital  Region  Building,  at 
1100  Ohio  Drive.  SW.,  Washington.  DC 
(East  Potomac  Park). 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  November  2  by 
calling  the  White  House  Visitor  Center 
weekdays  between  9  a.m.  and  4  p.m.  at 
(202)  208-1631.  Written  comments  may 
be  sent  to  the  Park  Manager,  White 
House  Visitor  Center  1100  Ohio  Drive, 
SW.,  Washii^on,  DC  20242,  and  can  be 
accepted  until  November  1. 

Dated:  September  21,  2001. 
Stan  E.  Lock. 

Deputy  Director,  White  House  Liaison. 
[FR  Doc.  01-27048  Filed  10-25-01;  8:45  am] 
BILUNQ  COW  4310-70-« 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Ssrvics 

Notice  of  invsntory  Completkxi  for 
Native  American  Human  Remains  and 
Assodalod  Funerary  Obiacts  in  the 
Poseeesion  of  the  Anttwopotogical 
Studies  Center,  Ardiasological 
CoHsetions  Facility,  Sonoma  Stale 
Unlvsfsity,  Rohnart  Park,  CA;  and  In 
the  Control  of  the  Califomia 
Department  of  Tranaportatkm, 
Sacramento,  CA 

AGENCY:  National  Paric  Service  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  tiie  Native  American 
Ckaves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary.ob)ect8 
in  the  possession  of  the  Anthropological 
Studies  Center.  Archaeological 
Collections  Facility.  Sonoma  State 
University.  Rohnot  Park.  CA;  and  in  the 
control  of  the  Califomia  Department  of 
Transportation.  Sacramento.  CA. 

This  notice  is  published  as  part  of  the 
National  Ptak  Service's  administrative 
responsibilities  under  NACS'RA,  43  CFR 
10.9  (c).  The  detenninations  within  this 
notice  are  the  sole  responsibility  of  the 


museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  hiunan  remains  and 
associated  funerary  objects.  The 
National  Park  Sovice  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Anthropological 
Studies  Center  professional  staff  in 
consultation  with  representatives  of  the 
Elem  Tribal  Colony  of  Pomo  Indians  of 
the  Sulphur  Bank  Rancheria,  Califomia; 
Scotts  Valley  Band  of  Pomo  Indians  of 
Califbmia;  and  Middletown  Rancheria 
of  Pomo  Indians  of  Califomia. 

In  1961,  human  remains  representing 
14  individuals  were  recovered  from  site 
CA-LAK-261  in  Lake  County,  CA. 
during  authorized  excavations 
conducted  by  David  A.  Fredrickson  of 
Sonoma  State  University  in  conjtmction 
with  improvements  along  Califomia 
Highway  S3.  No  known  individuals 
were  identified.  The  39  associated 
funerary  objects  include  ground  stone, 
shell  boids,  projectile  points,  polished 
bone,  and  blade  fragments. 

Based  on  osteological  and 
archeological  evidence,  these 
individuals  have  been  identified  as 
Native  American.  Nine  individuals  are 
believed  to  be  associated  with  the 
earliest  component  of  the  site,  dating 
from  3000-1000  B.C.,  and  five 
individuals  are  believed  to  be  associated 
with  a  later  component  of  the  site, 
dating  from  500  A.D.  and  ending  prior 
to  European  contact.  Based  on 
geographical  and  ethnographic 
evidence,  site  CA-LAK-261  is  believed 
to  have  been  the  village  of  Tuleyome. 

In  1964,  human  remains  representing 
23  individuals  were  recovered  from  site 
CA-LAK-271  (Kelseyville/Glebe  site)  in 
Lake  County,  CA,  during  authorized 
excavations  conducted  by  the 
Department  of  Parks  and  Recreation  as 
part  of  a  salvage  initiative  associated 
with  the  Califomia  Department  of 
Transportation  realignment  of  Califomia 
Highway  29,  between  Lakeport  and 
Kelseyville,  CA.  No  known  individuals 
were  identified.  The  56  associated 
funerary  objects  include  projeictile 
points,  flakes,  cobbles,  shells, 
groundstone,  cores,  charmstones,  faunal 
remains,  scrapers,  an  obsidian  knife, 
and  an  awl. 

Based  on  osteological  and 
archeological  evidence,  these  human 
remains  have  been  identified  as  Native 
American.  Point  typologies  date  the  site 
to  between  1500-3000  B.P.  Based  on 
geographical  and  ethnographic 
accounts,  site  CA-LAK-271  is  believed 
to  have  been  the  ethnographic  village  of 
Licuikalixowa. 


In  1975.  human  remains  representing 
one  individual  were  recovered  from  site 
CA-LAK-435  in  Lake  County.  CA,  by  the 
Anthropological  Studies  Center  during 
authorized  test  excavations  prior  to 
widening  Califbmia  Highway  20  east  of 
Upper  Lake,  CA.  No  known  individuals 
was  identified.  No  associated  funerary 
objects  are  present. 

Based  on  archeological  evidence, 
these  human  remains  have  been 
identified  as  Native  American  dating  to 
between  500  B.C.-A.D.  0.  Based  on 
artifect  typology,  site  CA-LAK-43S  has 
been  identified  as  an  occupation  site 
dating  from  6000  B.C.-A.D.  1800. 

In  1982,  human  remains  representing 
14  individuals  were  recovered  from  site 
CA-LAK-510  (Allsop/Creager  site]  in 
Lake  County,  CA,  during  archeological 
investigatioiu  sponsored  by  the 
Califomia  Department  of  Transportation 
to  mitigate  an  eroding  cutbank  along 
Dam  Road  and  reconstruct  Old  Highway 
53.  No  known  individuals  were 
identified.  The  56  associated  funerary 
objects  include  Kfacoma  clam  disk 
beads,  projectile  points,  bone  tools, 
pendants,  and  pestles. 

Based  on  osteological  and 
archeological  evidence,  these  human 
remains  have  been  identified  as  Native 
American.  Based  on  point  typologies 
and  obsidian  hydration  analysis  of 
associated  artifacts,  the  remains  are 
estimated  to  date  between  500  B.C.-A.D. 
0. 

During  1978-1981,  human  remains 
representing  four  individuals  were 
recovered  from  site  CA-LAK-510 
(Allsop/Creager  site)  in  Lake  County, 
CA,  during  t^ee  separate  field  projects 
sponsored  by  the  Califomia  Department 
of  Transportation  in  conjunction  with 
improvements  to  Califomia  Highway  53. 
No  known  individuals  were  identified. 
The  27  associated  funerary  objects 
include  Macoma  clam  disk  beads,  a 
projectile  point,  and  a  slate  pendant. 

Based  on  osteological  and 
archeological  evidence,  these  human 
remains  have  been  identified  as  Native 
American.  Based  on  point  typologies 
and  obsidian  hydration  analysis,  the 
remains  are  estimated  to  date  between 
500  B.C-A.D.  0.  Based  on  geographical 
and  ethnographic  evidence,  site  CA- 
LAK-510  has  been  identified  as  located 
near  the  ethnographic  village  of  Bedai  or 
Creek  Home. 

Geographical,  ethnographic, 
linguistic,  and  historical  evidence 
indicates  that  these  archeological  sites 
are  located  within  the  traditional 
territories  of  the  Elem  Tribal  Colony  of 
Pomo  Indians  of  the  Sulphur  Bank 
Rancheria,  Califomia;  Scotts  Valley 
Band  of  Pomo  Indians  of  Califomia;  and 
MiddUtown  Rancheria  of  Pomo  Indians 
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of  California.  Based  on  archeological 
evidence,  continuity  of  occupation  and 
material  culture,  and  ethnographic 
accounts,  the  Elem  Tribal  Colony  of 
Porno  Indians  of  the  Sulphur  Bank 
Rancheria,  California;  Scotts  Valley 
Band  of  Porno  Indians  of  California;  and 
Middletown  Rancheria  of  Porno  Indians 
of  California  have  been  cultiirally 
affiliated  with  these  sites. 

Based  on  the  above  mentioned 
information,  the  Anthropological 
Studies  Center,  Archaeological 
Collections  Facility,  Sonoma  State 
University  professional  staff  has 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
56  individuals  of  Native  American 
ancestry.  The  Anthropological  Studies 
Center,  Archaeological  Collections 
Facility,  Sonoma  State  University 
professional  staff  also  has  determined 
that,  pursuant  to  43  CFR  10.2  (d){2),  the 
173  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  the 
Anthropological  Studies  Center, 
Archaeological  Collections  Facility, 
Sonoma  State  University  professional 
staff  has  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  himian  remains  and 
associated  funerary  objects  and  the  Elem 
Tribal  Colony  of  Pomo  Indians  of  the 
Sulphur  Bank  Rancheria,  California; 
Scotts  Valley  Band  of  Pomo  Indians  of 
California;  and  Middletown  Rancheria 
of  Pomo  Indians  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Elem  Tribal  Colony  of  Pomo 
Indians  of  the  Sulphur  Bank  Rancheria, 
California;  Scotts  Valley  Band  of  Pomo 
Indians  of  California;  and  Middletown 
Rancheria  of  Pomo  Indians  of  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturaUy 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Tina  Biom,  Environmental 
Program,  E)epartment  of  Transportation, 
P.O.  Box  942874  (M.S.  27),  Sacramento, 
CA  94274-0001,  telephone  (916)  653- 
0013,  before  November  26,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Elem 
Tribal  Colony  of  Pomo  Indians  of  the 
Sulphur  Bank  Rancheria,  California; 
Scotts  Valley  Band  of  Pomo  Indians  of 
California;  and  Middletown  Rancheria 
of  Pomo  Indians  of  California  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 


Dated:  July  3.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

(FR  Doc.  01-27049  Filed  10-25-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  and 
Aaaociatad  Funerary  Objecta  In  the 
Poaaeaaion  of  the  Unlveralty  of  Denver 
Department  of  Anthropology  and 
Muaeum  of  Anthropology,  Denver,  CO 

agency:  National  Park  Service,  Interior. 
ACTKM:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museiun  of  Anthropology,  Denver, 
CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology 
professional  staff  in  consultation  with 
representatives  of  the  Colorado  River 
Indian  Tribes  of  the  Colorado  River 
Indian  Reservation,  Arizona  and 
CaUfomia;  Hopi  Tribe  of  Arizona; 
Navajo  Nation,  Arizona.  New  Mexico  & 
Utah;  Pueblo  of  Acoma.  New  Mexico; 
Pueblo  of  Cochiti.  New  Mexico;  Pueblo 
of  Isleta,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico;  Pueblo  of  Nambe.  New  Mexico; 
Pueblo  of  Picuris,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo,  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 


of  Zia,  New  Mexico;  and  Zuni  Tribe  of 
the  Zuni  Reservation,  New  Mexico. 

Between  1972  and  1976,  human 
remains  representing  eight  individuals 
(catalog  numbers  29VA1  4-11.  29VA1 
63-2.  29VA1  77-6.  29VA1  77-10. 
29VA1  85-2,  and  29VA1  85-6)  were     . 
recovered  from  the  Pettit  site,  near 
Ramah,  Cibola  County,  NM,  by  faculty 
and  studeats  of  Wake  Forest  University, 
Winston-Salem,  NC,  during  an 
archeological  fieldschool.  In  1988,  the 
human  remains  and  associated  funerary 
objects  were  transferred  to  the 
University  of  Denver  Museiun  of 
Anthropology  for  permanent  curation, 
and  in  1996,  Gordon  and  Elsa  Pettit,  the 
owners  of  the  land,  signed  a  deed  of  gift 
transferring  all  rights  to  the  University 
of  Denver  Museum  of  Anthropology.  No 
known  individuals  were  identified.  The 
1 78  associated  funerary  objects  are  94 
sherds  (including  cord-marked,  Black- 
on-Red,  and  Black-on-White),  42 
chipped  stones,  3  chipped  stone  flakes, 
3  rocks,  1  ground  stone,  22  nonhuman 
bones,  2  shell  fragments,  7  charcoal 
samples,  2  pollen  samples,  and  2  soil 
samples. 

The  Pettit  site,  29VA1  (LA  59484),  is 
in  Togeye  Canyon,  a  few  kilometers 
southeast  of  Ramah,  NM,  near  the 
Pueblo  of  Zuni.  It  is  a  pueblo  of  at  least 
154  rooms  and  has  been  dated  to  A.D. 
1190-1250.  The  Pettit  site  is  generally 
considered  to  be  a  PHI  period  (circa  A.D. 
1150-1350)  site,  or,  in  some 
chronologies,  a  Reorganization  period 
site.  Both  refer  to  a  time  period  just 
prior  to  the  large  population 
aggregations  of  the  PIV  and  Aggregation 
periods  on  the  Colorado  Plateau.  PUI 
and  PIV  are  Ancestral  Puebloan  time 
periods,  and  in  the  scientific  literature 
the  Ancestral  Puebloans  are  widely 
accepted  as  culturally  affiliated  to 
modem  Puebloan  peoples.  The 
Reorganization  period  is  a  concept 
attributed  to  Cordell  and  Gumerman's 
1989  book  "Dynamics  of  Southwestern 
Prehistory."  This  refers  to  a  time  period 
characterized  by  population 
displacements  and  migrations, 
reconfiguration  of  trade  networks,  the 
beginnings  of  population  aggregation 
into  larger  sites,  and  experimentation 
with  new  forms  of  social  organization. 

Oral  and  written  testimony  from  the 
Hopi  Tribe,  Pueblo  of  Acoma,  and 
Navajo  Nation  supported  cultural 
affiliation  between  those  Indian  tribes 
and  these  human  remains  and 
associated  funerary  objects.  Pueblo  of 
Jemez  presented  oral  testimony 
supported  by  maps  that  suggested  that 
the  Pettit  site  is  Irayond  the  Pueblo  of 
Jemez'  traditional  territory,  but  the 
museum  believes  that  Pueblo  of  Jemez 
is  culturally  affiliated  with  these  human 
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remains  and  associated  funerary  objects 
because  the  scientific  literature  supports 
cultural  affiliation  of  Ancestral 
Puebloans  with  all  modem  Puebloan 
peoples:  Hopi,  Pueblo  of  Acoma,  Pueblo 
of  Cochiti,  Pueblo  of  Isleta,  Pueblo  of 
Jemez,  Pueblo  of  Laguna,  Pueblo  of 
Nambe,  Pueblo  of  Piciuis,  Pueblo  of 
Pojoaque,  Pueblo  of  San  Felipe,  Pueblo 
of  San  Ildefonso,  Pueblo  of  San  Juan, 
Pueblo  of  Sandia,  Pueblo  of  Santa  Ana, 
Pueblo  of  Santa  Clara,  Pueblo  of  Santo 
Domingo.  Pueblo  of  Taos.  Pueblo  of 
Tesuque.  Fhieblo  of  Ysleta  del  Sur. 
Pueblo  of  Zia.  and  Pueblo  of  Zuni. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
eight  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museiun  of  Anthropology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  178  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Hopi  Tribe  of  Arizona; 
Navajo  Nation.  Arizona,  New  Mexico  & 
Utah;  Pueblo  of  Acoma,  New  Mexico; 
Pueblo  of  Cochiti,  New  Mexico;  Pueblo 
of  Isleta.  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna.  New 
Mexico;  Pueblo  of  Nambe,  New  Mexico: 
Pueblo  of  Picuris,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico;  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo,  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Ysleta  Del  Sur 
Pueblo  of  Texas;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Colorado  River  Indian  Tribes  of 
the  Colorado  River  Indian  Reservation, 
Arizona  and  California;  Hopi  Tribe  of 
Arizona;  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah;  Pueblo  of  Acoma,  New 
Mexico;  Pueblo  of  Cochiti,  New  Mexico; 
Pueblo  of  Isleta,  New  Mexico;  Pueblo  of 
Jemez,  New  Mexico;  Pueblo  of  Laguna, 


New  Mexico;  Pueblo  of  Nambe,  New 
Mexico;  Pueblo  of  Picuris,  New  Mexico; 
Pueblo  of  Pojoaque,  New  Mexico; 
Pueblo  of  San  Felipe,  New  Mexico; 
Pueblo  of  San  Ildefonso,  New  Mexico; 
Pueblo  of  San  Juan,  New  Mexico; 
Pueblo  of  Sandia,  New  Mexico:  Pueblo 
of  Santa  Ana,  New  Mexico:  Pueblo  of 
Santa  Clara,  New  Mexico;  Pueblo  of 
Santo  Domingo,  New  Mexico;  Pueblo  of 
Taos,  New  Mexico;  Pueblo  of  Tesuque, 
New  Mexico:  Pueblo  of  Zia,  New 
Mexico;  Ysleta  Del  Sur  Pueblo  of  Texas; 
and  Zuni  Tribe  of  the  Zuni  Reservation, 
New  Mexico.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Jan  I.  Bernstein, 
Collections  Manager  and  NAGPRA 
Coordinator,  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology.  2000  Asburj', 
Sturm  Hall  S-146,  Denver.  CO  80208- 
2406.  e-mail  jbemste@du.edu,  telephone 
(303)  871-2543,  before  November  26, 
2001.  {Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Cochiti,  New  Mexico;  Pueblo  of 
Isleta,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico:  Pueblo  of  Namt)e.  New  Mexico: 
Pueblo  of  Picuris,  New  Mexico;  Pueblo 
of  Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico:  Pueblo  of  Sandia, 
New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico:  Pueblo  of  Santo  Domingo,  New 
Mexico:  Pueblo  of  Taos,  New  Mexico: 
Pueblo  of  Tesuque,  New  Mexico:  Pueblo 
of  Zia,  New  Mexico:  Ysleta  Del  Sur 
Pueblo  of  Texas;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  August  8,  2001. 
John  Robbins, 

Assistant  Director.  CulturaJ  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  01-27050  Filed  10-25-01;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigation  No.  TA-201-73] 
Steal 

AGENCY:  United  States  Intemational 
Trade  Commission. 


ACTION:  Scheduling  of  public  hearings 
for  the  remedy  phase  of  the 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
schedule  for  the  public  hearings  to  be 
conducted  during  the  remedy  phase  of 
the  Commission's  investigation.  For 
further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  206,  subparts  A  and  B  (19 
CFR  part  206). 

EFFECTIVE  DATE:  October  23.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  tbe 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000.  Media 
should  contact  Peg  O'Laughlin  (202- 
205-1819),  Office  of  External  Relations. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION: 
Backgroiind 

Following  receipt  of  a  request  from 
the  United  States  Trade  Representative 
on  June  22,  2001,  the  Commission 
instituted  investigation  No.  TA-201-73 
under  section  202  of  the  Trade  Act  of 
1974  (19  use.  2252)  to  determine 
whether  certain  steel  products'  are 
being  imported  into  the  United  States  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  competitive  with  the  imported 
article.2  On  October  22,  2001.  the 


'  The  lune  22.  2001 ,  request  letter  from  the 
United  States  Trade  Representative  and  the 
acx:oinpanying  annexes  listing  the  covered  products 
by  HTS  categories  are  on  the  Commission's  website 
(httpJ/wvirw.  usitc.gpv). 

'On  July  26.  2001,  the  Commission  received  a 
resolution  from  the  Committee  on  Finance  of  the 
United  States  Senate  for  an  investigation  of  steel 
products  with  the  same  scope.  Pursuant  to  section 
603  of  the  Trade  Act,  the  Commission  consolidated 
the  investigation  requested  by  the  Committee  with 
the  ongoing  investigation. 
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Commission  made  an  affinnative 
determination  or  was  equally  divided 
with  respect  to  the  products  identified 
below. 

Hearings  on  Remedy 

The  following  tabulation  shows  the 
dates  and  starting  times  of  the  hearings 
to  be  held  in  connection  with  the 
remedy  phase  of  this  investigation,  the 
product(s)  or  issues  to  be  addressed,  the 
time  allotted  to  parties  for  their 
presentations,  and  the  filing  deadlines 
for  the  list  of  witnesses  to  appear  at  the 
hearings.  Commission  rule  201.13(d) 
will  be  strictly  enforced. 

Oral  testimony  and  written  materials 
to  be  submitted  at  the  hearings  are 
governed  by  sections  201.6(b)(2)  and 


201.13(f)  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  dates  of  the  hearings. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Regardless  of  the  product,  the  deadline 
for  filing  prehearing  briefs  on  remedy  is 
October  29,  2001.  Parties  may  also  file 
posthearing  briefs.  The  deadlines  for 
filing  posthearing  briefs  on  remedy  are 
as  follows:  November  13,  2001,  for 
briefs  regarding  products  and  issues 
addressed  at  the  November  6  hearing; 
November  14,  2001,  for  briefs  regarding 
products  and  issues  addressed  at  the 


November  8  hearing;  and  November  15, 
2001,  for  briefs  regarding  products  and 
issues  addressed  at  the  November  9 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  consideration  of  remedy 
by  November  15,  2001.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  confidential  business 
information  must  also  conform  with  the 
requirements  of  section  201.6  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 


Date  of  hearing 


Starting  time 


Product(s)/issues  to  be  addressed  and  time  allocations 


Deadline  to  file 
list  of  witnesses 


Tuesday.  November  6,  2001 


9:30  a.m 


Thursday.  I^vember  8,  2001 


9:30  a.m 


Friday,  November  9,  2001 


9:30  a.m 


Opening  arguments  

5  minutes:  Parties  in  support  of  relief  

5  minutes:  Parties  in  opposition  to  relief 

Cartran  and  alloy  steel  slabs;  plate:  hot-rolled  sheet,  strip,  and  coils; 
cold-rolled  sheet  and  strip  ottier  than  grain-oriented  electrical  steel; 
corrosion-resistant  and  other  coated  sheet  and  strip;  and  tin  mill 
products. 

60  minutes:  Parties  in  support  of  relief 

60  minutes:  Parties  in  opposition  to  relief. 
Opening  arguments  

5  minutes:  Parties  in  support  of  relief 

5  minutes:  Parties  in  opposition  to  relief 

Carbon  and  alloy  steel  hot-rolled  bar  and  light  shapes;  cold-finished 
bar;  and  rebar. 

45  minutes:  Parties  in  support  of  relief  

45  minutes:  Parties  in  opposition  to  relief. 
Opening  arguments  

5  minutes;  Parties  in  support  of  relief  

5  minutes;  Parties  in  opposition  to  relief. 
Cartxxi  and  alloy  steel  welded  tubular  products  other  than  oil  country 
tubular  goods;  and  flar>ges,  fittings,  and  tool  joints. 

45  minutes:  Parties  in  support  of  relief  

45  minutes:  Parties  in  opposition  to  relief. 
Opening  arguments  

5  minutes;  Parties  in  support  of  relief  

5  minutes:  Parties  in  opposition  to  relief 

Stainless  steel  bar  and  light  shapes;  stainless  steel  rod;  tool  steel; 
stainless  steel  wire;  and  stainless  steel  flanges  and  fittings. 

60  minutes:  Parties  in  support  of  relief  

60  minutes:  Parties  In  opposition  to  relief. 


Novemtwr  1. 


NovemtwrS. 


November  6. 


In  accordance  with  section  201.16(c) 
of  the  Commission's  rules,  each 
docimient  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  be  timely  filed.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  the  authority  of  section  202 
of  the  Trade  Act  of  1974;  this  notice  is 
published  pursuant  to  section  206.3  of  the 
Commission's  rules. 

By  order  of  the  Commission. 


Issued:  October  24,  2001. 
Donna  R.  Koehnke, 

Secretary. 

|FR  Doc.  01-27133  Filed  10-25-01;  8:45  am) 

HLLMG  COOE  7D20-(O-P 


DEPARTMENT  OF  JUSTICE 

Ofnc«  of  Community  Orlontod  Policing 
SorvicM;  Agency  Infonnatlon 
Coltoction  Activities:  Proposed 
Collection;  Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review: 


Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired;  Universal 
Hiring  Program  (UHP)  and  COPS  In 
Schools  (CIS)  Grant  Applications. 

The  Department  of  Justice  (DOJ). 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
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obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  December  26,  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
202-305-7780,  Office  of  Conununity 
Oriented  Policing  Services,  U.S. 
Department  of  Justice,  1100  Vermont 
NW.,  Washington,  DC  20530. 

Written  comments  and  suggestions 
frova  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection 
instrument. 

(2)  Title  of  the  Form/Collection: 
Universal  Hiring  Program  and  COPS  In 
Schools  Grant  Applications. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  NumtMBr:  none,  Office 
of  Community  Oriented  Policing 
Services,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government  Other:  none  Abstract:  The 
application  wiU  be  used  by  state,  local 
and  tribal  law  enforcement  agencies  to 
apply  for  Federal  funding  which  will  be 


used  to  increase  the  number  of  sworn 
law  enforcement  positions  in  their 
agencies.  These  grants  are  meant  to 
enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  both  local  communities 
(Universal  Hiring  Program)  and  local 
schools  (COPS  in  Schools). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  an  estimated  2,000 
respondents  for  UHP,  and  1,500  for  the 
CIS  program.  The  amount  of  estimated 
time  required  for  the  average  respondent 
to  respond  is:  9  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  18,000  burden 
hours  aimually  for  UHP  and  13,500  for 
CIS,  for  a  total  of  31,500  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  601  D  Street  NW., 
Patrick  Henry  Building,  Suite  1600. 
NW.,  Washington,  DC  20530. 

Dated:  October  23.  2001. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  01-27036  Filed  10-26-01;  8:45  am) 
aiLLMC  COOE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 


ACTION:  Notice  of  Information  Collection 
Under  Review;  (Extension  of  a  currently 
approved  collection;  comment  request). 

The  National  Judicial  Reporting 
Program.  Form  NJRP-l 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics  (BJS),  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  bom  the  public  and  afiiected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
December  26,  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 


additional  information,  please  contact 
Matthew  Durose,  202-307-6119,  Bureau 
of  Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  7tii  Sti«et,  NW.,  Washington,  DC 
20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection;  comment  request. 

(2)  The  title  of  the  form/collection: 
National  Judicial  Reporting  Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  NJRP-l,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  mil  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  Court  authorities.  The 
National  Judicial  Reporting  Program 
(NJRP)  is  the  only  collection  effort  that 
provides  an  ability  to  maintain 
important  statistics  on  felons  convicted 
and  sentenced  in  state  courts.  The  NJRP 
enables  the  Bureau,  Federal,  State,  and 
local  correctional  administrators; 
legislators;  researchers;  and  planners  to 
track  change  in  the  numbers  and  types 
of  offenses  and  sentences  felons 
convicted  in  state  courts  receive;  as  well 
as  track  changes  in  the  demographics, 
conviction  type,  number  of  charges, 
sentence  length,  and  time  between 
arrest  and  conviction  and  sentencing  of 
felons  convicted  in  state  courts. 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  344 
respondents  will  take  8.1  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  burden 
hours  are  2,788. 

If  additional  information  is  required 
contact:  Nfrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information. 
Management  and  Seciirity  Staff,  Justice 
Management  Division,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530, 
or  via  facsimile  at  (202)  514-1534. 

Dated:  October  19,  2001. 
'Br8iidaE.Dy«r, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  01-27037  Filed  10-25-01;  8:45  am] 
■LUNQ  COM  4410-1»-M 


DEPARTMENT  OF  LABOR 

Employmant  Standards  Administration 

Wags  and  Hour  DIvtalon;  Minimum 
Wages  for  Federal  and  Fedsraily 
Aaalstad  Construction;  Qsnsrai  Wage 
Oetannlnation  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  purstiant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  to 
minimum  wages  payable  on  Federal  and 


federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  on  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determination  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
causes  procedures  to  be  impractical  and 
contrary  to  the  public  interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPOJ  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue,  NW.,  Room  S-3104, 
Washington,  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  bom  the  date  of  this 
notice.  General  Wage  Determinations 
Nos.  CA010032  and  CA010034.  See 
CA010031. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 


1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notiiy 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Modification  to  General  Wage 
Determination  Decisions 

The  nimiber  of  decisions  listed  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determination 
Issued  Under  and  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Rhode  Island 
RIOlOOOl  (Mar.  2,  2001) 
RI01Q002  (Mar.  2.  2001) 
RI010003(Mar.  2,  2001) 

Volume  U 

West  Virginia 
VW010002  (Mar.  2,  2001) 

Volume  in 

Florida 

FLOlOOOl  (Mar.  2,  2001) 

FL010002  (Mar.  2,  2001) 

FL010009  (Mar.  2.  2001) 

FLOlOOll  (Mar.  2.  2001) 

FL010012  (Mar.  2,  2001) 

FLOIOOIS  (Mar.  2,  2001) 

FL010017  (Mar.  2,  2001) 

FL010046  (Mar.  2.  2001) 

FL010049  (Mar.  2,  2001) 

FL010O53  (Mar.  2,  2001) 

FL010055  (Mar.  2,  2001) 

FL010066  (Mar.  2,  2001) 
Georgia 

GA010003  (Mar.  2,  2001) 

GA010022  (Mar.  2,  2001) 

GA010032  (Mar.  2.  2001) 

GA010040  (Mar.  2,  2001) 

GA010053  (Mar.  2.  2001) 

GA010058  (Mar.  2.  2001) 

GA010066  (Mar.  2,  2001) 

GA010073  (Mar.  2.  2001) 

GA010085  (Mar.  2,  2001) 

GA010086  (Mar.  2.  2001) 

GA010087  (Mar.  2,  2001) 

CA010088  (Mar.  2.  2001) 

Volume  IV 

Michigan 
MI010002 
MI010005 
MI010060 
MI010062 
MI010081 
N4I010082 
MI010083 
MI010084 
MI010088 


(Mar.  2, 
(Mar.  2. 
(Mar.  2, 
(Mar.  2, 
(Mar.  2. 
(Mar.  2, 
(Mar.  2. 
(Mar.  2. 
(Mar.  2, 


2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 
2001) 


Volume  V 

Kansas 
KS010008  (Mar.  2.  2001) 
KSOl 0009  (Mar.  2,  2001) 
KSOlOOlO  (Mar.  2.  2001) 
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KSOlOOll  (Mar.  2.  2001) 
KS010013  (Mar.  2.  2001) 
KS010015  (Mar.  2,  2001) 
KS010016  (Mar.  2,  2001) 
KS010019  (Mar.  2,  2001) 
KS010022  (Mar.  2,  2001) 
KS010025  (Mar.  2.  2001) 
KS010026  (Mar.  2,  2001) 
KS010069  (Mar.  2,  2001) 
KS010070  (Mar.  2.  2001) 

Nebraska 
NE010007  (Mar.  2,  2001) 
NE010009  (Mar.  2,  2001) 
NEOIOOIO  (Mar.  2.  2001) 
NEOlOOll  (Mar.  2.  2001) 

Oklahoma 
OK010013  (Mar.  2.  2001) 
GK010014  (Mar.  2.  2001) 
OK010031  (Mar.  2,  2001) 
OK010O32  (Mar.  2,  2001) 

Texas 
TX010003  (Mar.  2,  2001) 
TX010005  (Mar.  2.  2001) 
TX010007  (Mar.  2,  2001) 
TXOlOOlO  (Mar.  2,  2001) 
TX010014  (Mar.  2,  2001) 
TX010019  (Mar.  2,  2001) 
TX010033  (Mar.  2,  2001) 
TX010034  (Mar.  2.  2001) 
TX010037  (Mar.  2,  2001) 
TX010053  (Mar.  2,  2001) 
TX010054  (Mar.  2,  2001) 
TX010O59  (Mar.  2.  2001) 
TX010060  (Mar.  2,  2001) 
TX010061  (Mar.  2.  2001) 
TX010069  (Mar.  2,  2001) 
TX010096  (Mar.  2.  2001) 

Volume  VI 

Colorado 
COOlOOOl  (Mar.  2,  2001) 
00010003  (Mar.  2,  2001) 
CO010018  (Mar.  2,  2001) 
C0010021  (Mar.  2.  2001) 
CO010022  (Mar.  2,  2001) 

Volume  Vn 

Arizona 
AZ010002  (Mar.  2.  2001) 

California 
CA010002  (Mar.  2,  2001) 
CA010009  (Mar.  2,  2001) 
CA010028  (Mar.  2,  2001) 
CA010029  (Mar.  2,  2001) 
CA010030  (Mar.  2,  2001) 
CA010031  (Mar.  2,  2001) 
CA010033  (Mar.  2,  2001) 
CA010035  (Mar.  2,  2001) 
CA010036  (Mar.  2,  2001) 
CA010037  (Mar.  2.  2001) 
CA010038  (Mar.  2,  2001) 
CA010039  (Mar.  2.  2001) 
CA010040  (Mar.  2.  2001) 


Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  valued-added 
features  such  as  electronic  delivery  of 
modified  wage  decisions  directly  to  the 
user's  desktop,  the  ability  to  access  prior 
wage  decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  Interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volimies,  arruiged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regiilar  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  18th  day  of 
October  2001. 
CaiiPoledwy, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  01-26870  Filed  10-25-01;  8:45  am] 

■LLMQ  COOe  4Sie-I7-M 


NATIONAL  ARCHIVES  AND  RECORDS 
AOMMSTRATION 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Govotunent  Depository 


Ajancy  liifufiiialion  CoHsctlon 
AdMtlss:  Propossd  CoMsction; 
Commsnt  Ra^usst 

AGENCY:  National  Archives  and  Records 

Administration  (NARA). 

ACnOM:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  two  ciirrently  approved 
information  collections:  (1)  3095-0016, 
Researcher  Application,  NA  Forms 
14003  and  14003A,  used  by  individuals 
applying  for  a  research  card;  and  (2) 
3095-0027,  National  Archives  Trust 
Fund  (NATF)  Order  Forms  for 
Genealogical  Research  in  the  National 
Archives.  The  NATF  forms  included  in 


this  information  collection  are:  NATF 
81,  National  Archives  Order  for  Copies 
of  Ship  Passenger  Arrival  Records; 
NATF  82,  National  Archives  Order  of 
Copies  of  Census  Schedules:  NATF  83, 
National  Archives  Order  for  Copies  of 
Eastern  Cherokee  Applications;  NATF 
84,  National  Archives  Order  for  Copies 
of  Land  Entry  Files;  NATF  85,  National 
Archives  Order  for  Copies  of  Pension  or 
Bounty  Land  Warrant  Applications;  and 
NATF  86,  National  Archives  Order  for 
Copies  of  Military  Service  Records.  The 
public  is  invited  to  comment  on  the 
proposed  information  collections 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  December  26,  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park.  MD  20740- 
6001:  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTMER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
shoxild  be  directed  to  Tamee  Fechhelm 
at  telephone  nimiber  301-713-6730,  ext. 
226,  or  fax  number  301-713-6913. 
SUPPLEMENTARY  WIFORMATION:  Pursuant 
to  the  Pa[>erwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approvd.  All  comments  Mdll 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Tit/e:  Researcher  Application. 

OMB  number:  3095-^)016. 

Agency  form  number:  NA  Forms 
14003  and  14003A. 

Type  of  review:  Regular. 
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Affected  public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Federal,  state, 
local  or  tribal  government. 

Estimated  number  of  respondents: 
22,728. 

Estimated  time  per  response:  8 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  aimual  burden  hours: 
3,030  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.6.  The 
collection  is  an  application  for  a 
research  card.  Respondents  are 
individuals  who  wish  to  use  original 
archival  records  in  a  NARA  facility. 
NARA  uses  the  information  to  screen 
individuals,  to  identify  which  types  of 
records  they  should  use.  and  to  allow 
further  contact. 

2.  Title:  Order  Forms  for  Genealogical 
Research  in  the  National  Archives. 

OMB  number:  3095-0027. 

Agency  form  numbers:  NATF  Forms 
81,82.83.  84,  85,  and  86. 

Type  of  review:  Regular. 

Affected  public:  Individuals  or 
households. 

Estimated  number  of  respondents: 
97,600. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
16,267  (rounded  up). 

Abstract:  Submission  of  requests  on  a 
form  is  necessary  to  handle  in  a  timely 
fashion  the  volume  of  requests  received 
for  these  records  (approximately  12,000 
per  year  for  the  NATF  81, 
approximately  600  per  year  for  the 
NATF  82.  approximately  1,000  per  year 
for  the  NATF  83,  approximately  6,000 
per  year  for  the  NATF  84, 
approximately  46,000  per  year  for  the 
NATF  85.  and  approximately  32.000  per 
year  for  the  NATF  86)  and  the  need  to 
obtain  specific  information  from  the 
researcher  to  search  for  the  records 
sought.  The  form  will  be  printed  on 
carbonless  paper  as  a  multi-part  form  to 
allow  the  researcher  to  retain  a  copy  of 
his  request  and  NARA  to  respond  to  the 
researcher  on  the  results  of  the  search  or 
to  bill  for  copies  if  the  researcher  wishes 
to  order  the  copies.  As  a  convenience, 
the  form  will  allow  researchers  to 
provide  credit  card  information  to 
authorize  billing  and  expedited  mailing 
of  the  copies. 

Dated:  October  22.  2001. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 

(PR  Doc.  01-26936  Filed  10-25-01;  8:45  ami 
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NATIONAL  CREDIT  UMON 
ADMINISTRATION 


Allowrance  for  Loan  aiKf  I 
Mathodologlea  and  Documantatlon  for 
Federalty-lnsurad  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Notice  of  Proposed  Interpretive 
Ruling  and  Policy  Statement  (IRPS)  01- 
3,  with  request  for  comments. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  is  proposing  to 
adopt  an  Interpretive  Ruling  and  Policy 
Statement  on  Allowance  for  Loan  and 
Lease  Losses  (ALLL)  Methodologies  and 
Documentation  for  Federally-Insured 
Credit  Unions  (the  proposed  IRPS).  The 
federal  banking  agencies  recently  issued 
a  final  policy  statement  intended  to 
clarify  the  banking  agencies' 
expectations  regarding  methodologies 
and  documentation  support  for  the 
ALLL.  The  Securities  and  Exchange 
Commission  (SEC)  issued  parallel 
guidance  in  a  Staff  Bulletin.  Likewise,  it 
is  necessary  for  the  NCUA  to  issue 
analogous  guidelines  for  federally- 
insured  credit  unions  in  order  clarify 
the  NCUA's  ex(>ectations  regarding 
methodologies  and  documentation 
support  for  the  ALLL.  This  proposed 
IRPS  is  intended  to  provide  the 
necessary  parallel  guidance  for 
federally-insured  credit  unions. 

The  proposed  IRPS  provides  guidance 
on  the  design  and  implementation  of 
ALLL  methodologies  and  supporting 
docimientation  practices.  The  guidance 
recognizes  that  credit  unions  should 
adopt  methodologies  and 
documentation  practices  that  are 
appropriate  for  their  size  and 
complexity. 

DATES:  NCUA  welcomes  comments  on 
the  proposed  IRPS.  Comments  must  be 
received  on  or  before  January  24,  2002. 

ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  to  the  NCUA  Board, 
National  Credit  Union  Administration, 
1775  Ehike  Street,  Alexandria,  Virginia 
22314-3428.  You  may  also  fax 
comments  to  (703)  837-2823,  or  e-mail 
comments  to  regcomments@ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  MFORMATION  CONTACT: 
Karen  Kelbly,  Program  Officer,  Office  of 
Examination  and  Insurance,  at  the  above 
address  or  telephone  (703)  518-6389. 

SUPPLEMENTARY  MFORMATION: 

L  Ke3rpoiiitB 

•  Credit  union  management  is 
responsible  for  establishing  an 


appropriate  ALLL  and  docimienting 
their  methodology. 

•  Credit  union  methodologies  should 
conform  to  generally  accepted 
accounting  principles  (GAAP). 

•  Credit  unions  with  lending 
portfolios  comprised  of  homogeneous 
pools  of  consumer  loans  (such  as  credit 
card  and  automobile  loans)  and 
mortgage  loans  will  find  methodology 
and  documentation  requirements 
discussed  herein  to  be  less  burdensome 
than  those  for  credit  unions  with 
lending  portfolios  comprised  of  larger- 
balance,  non-homogeneous  loans. 
Simply  put,  credit  unions  must  review 
all  loans  (by  groups  as  appropriate)  for 
relevant  internal  and  external  factors, 
loss  history,  collateral  values,  and 
methods  to  ensure  they  are  applied 
consistently  when  estimating  probable 
existing  losses  but,  when  appropriate, 
modify  loss  estimates  for  new  factors 
afiiecting  collectibility. 

•  The  FAS  5  discussions  throughout 
this  docimient  will  be  most  relevant  to 
the  majorify  of  credit  imions. 

•  Independent  review  of 
management's  methodology  and 
documentation  practices  by  the 
supervisory  committee,  internal  or 
external  auditors  is  emphasized. 

•  Illustrations  are  provided  that  may 
be  useful  to  a  credit  union  in  enhancing 
their  own  ALLL  estimation 
methodology  and  documentation 
practices. 

n.  Background 

On  March  10,  1999,  the  Federal 
Deposit  Insurance  Corporation,  the 
Federal  Reserve  Board,  the  Office  of  the 
Comptroller  of  the  Ciurency,  the  Office 
of  Thrift  Supervision,  and  the  Seciuities 
and  Exchange  Commission  (the 
Agencies)  issued  a  joint  letter  to 
financial  institutions  on  the  allowance 
for  loan  and  lease  losses  (the  Joint 
Letter).  In  the  Joint  Letter,  the  Agencies 
agreed  to  establish  a  Joint  Working 
Group  to  study  ALLL  issues  and  to 
assist  financial  institutions  by  providing 
them  with  improved  guidance  on  this 
topic.  The  Agencies  agreed  that  the  Joint 
Working  Group  would  develop  and 
issue  parallel  guidance  for  two  key  areas 
regarding  th^  ALLL: 

•  Appropriate  methodologies  and 
supporting  documentation,  and 

•  Enhanced  disclosures. 

As  a  result,  the  banking  agencies 
issued  a  final  Policy  Statement 
providing  guidance  to  banks  and 
savings  institutions  relating  to 
methodologies  and  supporting 
dociunentation  for  the  ALLL.  The 
Securities  and  Exchange  Commission 
staff  has  issued  parallel  guidance  on  this 
topic  for  public  companies  in  Staff 


Federal  Register /Vol.  66.  No.  208 /Friday,  October  26,  2001 /Notices 


54291 


Accounting  Bulletin  No.  102.^  This 
proposed  DRPS  is  intended  to  provide 
parallel  guidance  for  federally-insured 
credit  imions. 

This  proposed  IRPS  clarifies  the 
NCUA's  expectations  regarding 
methodologies  and  documentation 
support  for  the  ALLL.  For  financial 
reporting  purposes,  including  regulatory 
reporting,  the  provision  for  loan  and 
lease  losses  and  the  ALLL  must  be 
determined  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP).  GAAP  requires  that 
a  credit  union  maintain  written 
documentation  to  support  the  amounts 
of  the  ALLL  and  the  provision  for  loan 
and  lease  losses  reported  in  the 
financial  statements. 

The  proposal  does  not  change  existing 
accounting  guidance  in,  or  modify  the 
documentation  requirements  of,  GAAP. 
It  is  intended  to  supplement,  not 
replace,  current  guidance.  The  proposed 
IRPS  does  not  address  or  change  current 
guidance  regaiding  loan  charge-offs; 
therefore,  credit  tmions  shguld  continue 
to  follow  existing  regulatory  guidance 
that  addresses  the  timing  of  charge-o&. 

Hie  guidance  in  this  proposed  IRPS 
recognizes  that  credit  unions  should 
adopt  methodologies  and 
documentation  practices  that  are 
appropriate  for  their  size  and 
complexity.  For  credit  unions  with 
fiewer  and  less  complex  loan  products, 
the  amount  of  supporting 
documentation  for  the  ALLL  may  be  less 
exhaustive  than  for  credit  imions  with 
more  complex  loan  products  or 
portfolios. 

Recognizing  that  a  primary  mission  of 
the  NCUA  is  to  support  a  safe  and 
sound  credit  union  system,  examiners 
will  continue  to  evaluate  the  overall 
adequacy  of  the  ALLL.  including  the 
adequacy  of  supporting  documentation, 
to  ensure  that  it  is  appropriate.  While 
the  proposed  IRPS  generally  does  not 
provide  guidance  to  examiners  in 
conducting  safety  and  soundness 
examinations,  examiners  may  take 
exception  to  credit  imion  practices  that 
fail  to  docimient  and  maintain  an 
adequate  ALLL  in  accordance  with  this 
IRPS,  and  other  NCUA  guidance.  In 
such  cases,  credit  union  management 
may  be  cited  for  «»ng«ging  in  unsafe  and 
unsound  practices  and  may  be  subject  to 
further  supervisory  action. 

m.  Hie  Proposed  ntPS 

Four  of  the  FFIEC  agencies  including 
the  Board  of  Governors  of  the  Federal 


>  In  additiaa,  th*  Amarican  Institute  of  Cartifiad 
Public  Accountant*  (AKPA)  i*  davaloping  guidance 
on  the  accounting  for  loan  kMMt  and  tfaa 
tachniquas  far  meaiming  probable  incuired  lowei 
in  a  loao  pottfoUo. 


Reserve  System  (FRB),  the  Federal 
Deposit  Insurance  Corporation  (FDIC), 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  and  the  Office  of  Thrift 
Supervision  (OTS)  sought  public 
comment  on  a  proposed  policy 
statement  on  ALLL  Methodologies  and 
Documentation  for  Banks  and  Savings 
Institutions  on  September  7,  2000  (65 
FR  54268).  The  proposal  indicated  that 
the  purpose  of  the  policy  statement  was 
to  provide  financial  institutions  with 
enhanced  guidance  on  appropriate 
ALLL  methodologies  and 
documentation  practices.  This  IRPS 
proposes  parallel  guidance  for  federally- 
insured  credit  unions.  The  following  is 
a  summary  of  the  proposal: 

The  proposed  IRPS  explains  that  the 
board  of  directors  of  each  credit  imion 
is  responsible  for  ensuring  that  controls 
are  in  place  to  determine  the 
appropriate  level  of  the  ALLL.  It  also 
emphasizes  the  NCUA's  long-standing 
position  that  credit  unions  should 
maintain  and  support  the  ALLL  with 
documentation  that  is  consistent  with 
their  stated  policies  and  procedures, 
GAAP,  and  applicable  supervisory 
guidance. 

The  proposed  IRPS  describes 
significant  aspects  of  ALLL 
methodologies  and  docimientation 
practices.  Specifically,  the  proposal 
provides  guidance  on  maintaining  and 
documenting  policies  and  procedures 
that  are  appropriately  tailored  to  the 
size  and  complexity  of  the  credit  imion 
and  its  loan  portfolio.  The  proposed 
IRPS  states  that  a  credit  union's  ALLL 
methodology  must  be  a  thorough, 
disciplined,  and  consistenUy  applied 
process  that  incorporates  management's 
current  judgments  about  the  credit 
quality  of  the  loan  portfolio. 

The  proposal  also  discusses  the 
methodology  and  doctmientation 
needed  to  support  ALLL  estimates 
prepared  in  accordance  with  GAAP, 
which  requires  loss  estimates  based 
upon  reviews  of  individual  loans  and 
groups  of  loans.  The  proposal  states  that 
after  determining  the  alloMrance  on 
individually  reviewed  loans  and  groups 
of  loans,  management  should 
consolidate  those  loss  estimates  and 
summarize  the  amount  to  be  reported  in 
the  financial  statements  for  the  ALLL. 
To  voify  that  the  ALLL  methodology  is 
effective  and  conforms  to  GAAP  and 
supervisory  guidance,  the  stq>ervi8ory 
committee,  the  intenial  or  external 
auditors  or  some  other  designated  party 
who  is  independent  from  the  ALLL 
estimation  process  should  review  the 
methodology  and  its  application  in  a 
manner  appropriate  to  ue  size  and 
complexity  of  the  credit  union. 


The  proposal  includes  illustrations  of 
implementation  practices  that  credit 
imions  may  find  useful  for  enhancing 
their  own  ALLL  practices;  a  summary  of 
applicable  GAAP  guidance;  an  appendix 
that  provides  examples  of  certain  key 
aspects  of  ALLL  guidance;  and  a 
bibliographical  list  of  relevant  GAAP 
guidance,  joint  interagency  statements, 
and  other  literature  on  ALII,  issues. 

IV.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  NCUA  prepare  an  analysis 
describing  any  significant  economic 
impact  agency  rulemaking  may  have  on 
a  substantial  number  of  small  credit 
unions.  5  U.S.C.  601  et  seq.  For 
purposes  of  this  analysis,  NCUA 
considers  credit  unions  under  $1 
million  in  assets  as  small  credit  unions. 

Credit  unions  over  $10  million  in 
assets  must  follow  GAAP  in  the  call 
reports  they  file  with  the  NCUA  Board. 
AU  other  credit  unions  must  comply 
with  GAAP  in  relation  to  the  ALLL  in 
order  to  meet  regulatory  requirements  of 
fidl  and  feir  disclosure.  This  proposed 
IRPS  describes  simplified  ALLL 
requirements  for  the  less  complex  loan 
activities  that  smaU  credit  unions 
engage  in.  For  example,  small  credit 
unions  may  satisfy  their  ALLL 
responsibilities  with  consolidated 
documentation,  the  use  of  standardized 
checklists  and  worksheets,  and 
simplified  loan  categorizations  and 
segmentation.  Accordingly,  the  NCUA 
has  determined  and  certifies  that  this 
proposed  IRPS  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  beyond  what  is  already  required 
of  them. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  this 
proposed  IRPS  does  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35)  and  regulations  of  the 
Office  of  Management  and  Budget 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interests.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order. 

This  proposed  IRPS  applies  to  all 
credit  unions,  but  does  not  have 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
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government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  proposed  IRPS 
does  not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order.  | 

By  the  National  Credit  Union 
Administration  Board,  on  October  18,  2001. 
Becky  Baker,  j 

Secretary  of  the  Board. 

Authority:  12  U.S.C.  1782a;  12  CFR 
702.402. 

Proposed  Interpretive  Ruling  and 
Policy  SUtement  No.  01-3 

Allowance  for  Loan  and  Lease  Losses 
Methodologies  and  Documentation  for 
Federally-Insured  Credit  Unions  (IRPS 
01-3) 

Boards  of  directors  of  federally- 
insured  credit  unions  are  responsible  for 
ensuring  that  their  credit  unions  have 
controls  in  place  to  consistently 
determine  the  allowance  for  loan  and 
lease  losses  (ALLL)  in  accordance  with 
the  credit  union's  stated  policies  and 
procedures,  generally  accepted 
accounting  principles  (GAAP),  and 
ALLL  supervisory  guidance.^  To  fulfill 
this  responsibility,  boards  of  directors 
instruct  management  to  develop  and 
maintain  an  appropriate,  systematic, 
and  consistently  applied  process  to 
determine  the  amounts  of  the  ALLL  and 
provisions  for  loan  losses.  Management 
should  create  and  implement  suitable 
policies  and  procedures  to  communicate 
the  ALLL  process  internally  to  all 
applicable  personnel.  Regardless  of  who 
develops  and  implements  these  policies, 
procedures,  and  the  imderlying 
controls,  the  board  of  directors  should 
assure  themselves  that  the  policies 
specifically  address  the  credit  union's 
tmique  goals,  systems,  risk  profile, 
personnel,  and  other  resources  before 
approving  them.  Additionally,  by 
creating  an  environment  that  encourages 
personnel  to  follow  these  policies  and 
procedures,  management  improves 
procedural  discipline  and  compliance. 

The  determination  of  the  amounts  of 
the  ALLL  and  provisions  for  loan  and 
lease  losses  should  be  based  on 
management's  current  judgments  about 
the  credit  quality  of  the  loan  portfolio, 
and  should  consider  all  known  relevant 
internal  and  external  factors  that  affect 
loan  collectibility  as  of  the  reporting 


'  A  bibliography  is  attached  that  lists  applicable 
ALLL  GAAP  guidance,  interagency  policy 
statements,  and  other  reference  materials  that  may 
assist  in  understanding  and  implementing  an  ALLL 
in  accordance  with  GAAP.  See  "Application  of 
GAAP"  section  for  additional  information  on 
applying  GAAP  to  determine  the  AIXL. 


date.  The  amoimts  to  be  reported  each 
period  for  the  provision  for  loan  and 
lease  losses  and  the  ALLL  should  be 
reviewed  and  approved  by  the  board  of 
directors.  To  ensure  the  methodology 
remains  appropriate  for  the  credit 
imion,  the  board  of  directors  should 
have  the  methodology  periodically 
validated  and,  if  appropriate,  revised. 
Further,  the  supervisory  or  audit 
committee  ^  should  oversee  and  monitor 
the  internal  controls  over  the  ALLL 
determination  process.^ 

The  NCUA  has  a  long-standing 
examination  policy  that  calls  for 
examiners  to  review  a  credit  union's 
lending  and  loan  review  functions  and 
recommend  improvements,  if  needed. 
Agency  guidance  assists  a  credit  union 
in  estimating  and  establishing  a 
sufficientALLL  supported  by  adequate 
docmnentation.  Additionally,  guidance 
requires  operational  and  managerial 
standards  that  are  appropriate  for  a 
credit  union's  size  and  the  nature  and 
scope  of  its  activities. 

For  financial  reporting  purposes, 
including  regulatory  reporting,  the 
provision  for  loan  and  lease  losses  and 
the  ALLL  must  be  determined  in 
accordance  with  GAAP.  GAAP  requires 
that  allowances  be  well  documented, 
with  clear  explanations  of  the 
supporting  analyses  and  rationale.^  This 
IRPS  describes  but  does  not  increase  the 
documentation  requirements  already 
existing  within  GAAP.  Failure  to 
maintain,  analyze,  or  support  an 
adequate  ALLL  in  accordance  with 
GAAP  and  supervisory  guidance  is 


'  All  credit  unions  should  establish  a  supervisory 
or  audit  committee. 

*  Credit  union  supervisory  or  audit  committees 
and  their  auditors  should  refer  to  Statement  on 
Auditing  Standards  No.  61,  Communication  With 
Audit  Committees  (as  amended  by  Statement  on 
Auditing  Standards  No.  90,  Audit  Committee 
Communications),  which  requires  certain 
discussions  between  the  auditor  and  the  audit 
committee.  These  discussions  should  include  items, 
such  as  accounting  policies  and  estimates, 
judgments,  and  uncertainties,  that  have  a  significant 
impact  on  the  accounting  information  included  in 
the  financial  statements. 

'  The  documentation  guidance  within  this  IRPS  is 
predominantly  based  upon  the  GAAP  guidance 
from  Financial  Accounting  Standards  Board 
Statement  Numbers  5  and  114  (FAS  5  and  FAS  114, 
respectively):  Emerging  Issues  Task  Force  Topic  No. 
D-80  (EITF  Topic  D-80  and  attachmenU), 
Application  of  FASB  Statements  No.  5  and  No.  114 
to  a  Loan  Portfolio  (which  includes  the  Viewpoints 
Article — an  article  issued  in  1999  by  FASB  staff 
providing  guidance  on  certain  issues  regarding  the 
ALLL.  particularly  on  the  application  of  FAS  5  and 
FAS  114  and  how  these  statements  interrelate);  and 
Chapter  6 — Allowance  for  Loan  Losses,  the 
American  Institute  of  Certified  Public  Accountants' 
(AICPA)  Audit  and  Accounting  Guide,  Audits  of 
Credit  Unions  2000  edition  (AICPA  Audit  Guide). 


generally  an  unsafe  and  unsoimd  credit 
union  practice.^ 

This  guidance  applies  equally  to  all 
credit  unions,  regardless  of  the  size. 
However,  credit  tmions  with  less 
complex  lending  activities  and  products 
may  find  it  more  efficient  to  combine  a 
number  of  procedures  (e.g.,  information 
gathering,  documentation,  and  internal 
approval  processes)  while  continuing  to 
ensure  the  credit  union  has  a  consistent 
and  appropriate  methodology.  Thus, 
much  of  the  supporting  documentation 
required  for  a  credit  union  with  more 
complex  products  or  portfolios  may  be 
combined  into  fewer  supporting 
documents  in  a  credit  union  with  less 
complex  products  or  portfolios.  For 
example,  simplified  dociimentation  can 
include  spreadsheets,  check  lists,  and 
other  summary  docujnents  that  many 
credit  unions  currently  use.  Illustrations 
B  and  D  provide  specific  examples  of 
how  less  complex  credit  imions  may 
determine  and  document  portions  of 
their  loan  loss  allowance. 

Documentation  Standards 

Appropriate  written  supporting 
documentation  facilitates  review  of  the 
ALLL  process  and  reported  amoimts, 
builds  discipline  and  consistency  into 
the  ALLL  determination  process,  and 
improves  the  process  for  estimating  loan 
and  lease  losses  by  helping  to  ensure 
that  all  relevant  factors  are 
appropriately  considered  in  the  ALLL 
analysis.  A  credit  union  should 
document  the  relationship  between  the 
findings  of  its  detailed  review  of  the 
loan  portfolio  and  the  amotmt  of  the 
ALLL  and  the  provision  for  loan  and 
lease  losses  reported  in  each  period. 

At  a  minimum,  credit  unions  should 
maintain  written  supporting 
documentation  for  the  following 
decisions,  strategies,  and  pr(x:esses: 

1.  Policies  and  procedures: 

a.  Over  the  systems  and  controls  that 
maintain  an  appropriate  ALLL,  and 

b.  Over  the  ALLL  methodology, 

2.  Loan  grading  system  or  process. 

3.  Sunomary  or  consolidation  of  the 

ALLL  balance, 

4.  Validation  of  the  ALLL  methodology, 

and 

5.  Periodic  adjustments  to  the  ALLL 

process. 
The  following  sections  of  this  IRPS 
provide  guidance  on  significant  aspects 
of  ALLL  methodologies  and 
docimientation  practices.  Specifically, 
this  IRPS  provides  documentation 
guidance  on: 
1.  Application  of  GAAP, 


■  Failure  to  maintain  adequate  supporting 
documentation  does  not  relieve  a  credit  union  of  its 
obligation  to  record  an  appropriate  ALLL. 


Federal  Register / Vol.  66,  No.  208 /Friday.  October  26,  2001 /Notices 


54293 


2.  Policies  and  Procedures, 

3.  Methodology, 

4.  ALLL  Under  FASB  Statement  of 

Financial  Accounting  Standards 
No.  114,Accoimting  by  Creditors  for 
Impairment  of  a  Loan  (FAS  114), 

5.  ALli  Under  FASB  Statement  of 

Financial  Accounting  Standards 
No.  5,  Accounting  for  Contingencies 
(FAS  5), 

6.  Consolidating  the  Loss  Estimates,  and 

7.  Validating  the  ALLL  Methodology. 

Application  of  GAAP 

An  ALLL  recorded  pursuant  to  GAAP 
is  a  credit  union's  best  estimate  of  the 
probable  amount  of  loans  and  lease- 
financing  receivables  that  it  will  be 
unable  to  collect  based  on  current 
information  and  events.^  A  creditor 
should  record  an  ALLL  when  the 
criteria  for  accrual  of  a  loss  contingency 
as  set  forth  in  GAAP  have  been  met. 
Estimating  the  amoimt  of  an  ALLL 
involves  a  high  degree  of  management 
judgment  and  is  inevitably  imprecise. 
Accordingly,  a  credit  union  may 
determine  that  the  amoimt  of  loss  falls 


within  a  range.  A  credit  union  should 
record  its  best  estimate  within  the  range 
of  loan  losses.^ 

Under  GAAP,  Statement  of  Financial 
Accounting  Standards  No.  5, 
Accounting  for  Contingencies  (FAS  5), 
provides  the  basic  guidance  for 
recognition  of  a  loss  contingency,  such 
as  the  collectibility  of  loans 
(receivables),  when  it  is  probable  that  a 
loss  has  been  incurred  and  the  amount 
can  be  reasonably  estimated.  Statement 
of  Financial  Accoimting  Standards  No. 
114,  Accounting  by  Creditors  for 
Impairment  of  a  Loan  (FAS  114) 
provides  more  specific  guidance  about 
the  measurement  and  disclosure  of 
impairment  for  certain  types  of  loans.^ 
Specifically,  FAS  114  applies  to  loans 
that  are  identified  for  evaluation  on  an 
individual  basis.  Loans  are  considered 
impaired  when,  based  on  current 
information  and  events,  it  is  probable 
that  the  creditor  will  be  unable  to 
collect  all  interest  and  principal 
payments  due  according  to  the 
contractual  terms  of  the  loan  agreement. 


For  individually  impaired  loans,  FAS 
114  provides  guidance  on  the  acceptable 
methods  to  measure  impairment. 
Specifically,  FAS  114  states  that  when 
a  loan  is  impaired,  a  creditor  should 
measure  impairment  based  on  the 
present  value  of  expected  future 
principal  and  interest  cash  flows 
discounted  at  the  loan's  effective 
interest  rate,  except  that  as  a  practical 
expedient,  a  creditor  may  measure 
impairment  based  on  a  loan's  observable 
market  price  or  the  fair  value  of 
collateral,  if  the  loan  is  collateral 
dependent. 

When  developing  the  estimate  of 
expected  future  cash  flows  for  a  loan,  a 
credit  union  should  consider  all 
available  information  reflecting  past 
events  and  current  conditions, 
including  the  effect  of  existing 
environmental  factors.  The  Illustration 
A  provides  an  example  of  a  credit  union 
estimating  a  loan's  impairment  when 
the  loan  has  been  partially  charged- 
off.'o 


ELLUSTRATION  A 

INTERAOION  f^'  FAS  114  WITH  AN  ADVERSELY  CLASSIFIED  LOAN» 
PARTIAL  CHARGE-OFF,  AND  Tiffi  OVERALL  ALLL 


A  acdit  unioo  delenmied  tftat  a  collaterd  dcfMndcnt  kMB,  wh^ 
wBSBafitired.  b  accovdaice  with  FAS  n4,iiiecredk  unk»  established  aaALIX  for  ibeano^ 
the  recorded  investmem  m  die  loan  exceeded  die  fivr  value  of  dK  a^^ 
«U.-    J.     -         , 

:  v^  'Coansias  wMi  rdevant  regidatofy  giadance,  dke  credit  union  classified  as  'ixss,"  die 
•.potion  of  die  leoeided  iDvestmeot  deemed  to  be  die  coofinned  loss,  and  classified  die  remaining 
recocdedinveiptBMatas'^SabstaDdard."  For  diis  loan,  die  amomt  classified  Xoss*  was  leas  dian  the 
^■.)M««faij  limwrttat  dlff "  'fv  ''  under  FAS  1 14).  The  aedit  union  cfaaitged  off  die  ''Loas"  portion 
of  dHjlMB.  After  tfaecha^MI^  Ihepoftkm  of  dK  ALIX  refaied  to  ^ 
reflects  an  atumnwiate^measareof  impainnent  under  FAS  114.  and  (2)  is  incliided  ia  die  <gyegaic 
FAS  U4  ALLL  for  «U  kMm  Ihirwere  identified  for  evaiuadad  and  individu^ 
The  aggw^ale  FAS  1 14  ALLL  1$  iaeibded  in  die  creditanian's  everall  ALLL. 


'  This  section  provides  guidance  on  the  ALLL  and 
does  not  address  allowances  for  credit  losses  for  off- 
balance  sheet  instruments  (e.g.,  loan  commitments, 
guarantees,  and  standby  letters  of  credit).  Credit 
unions  should  record  liabilities  for  these  exposures 
in  accordance  with  GAAP.  Further  guidance  on  this 
topic  is  presented  in  the  American  Institute  of 
Certified  Public  Accountants'  Audit  and 
Accounting  Guide,  Audits  of  Credit  Unions,  2000 
edition  (AICPA  Audit  Guide).  Additionally,  (his 
section  does  not  address  allowances  or  accounting 
for  assets  or  portions  of  assets  sold  with  recourse, 
which  is  described  in  Statement  of  Financial 


Accounting  Standards  No.  140,  Accounting  for 
Transfers  and  Servicing  of  Financial  Assets  and 
Extinguishments  of  Liabilities — a  Replacement  of 
FASB  Statement  No.  125  (FAS  140). 

■Refer  to  F.\SB  Interpretation  No.  14,  Reasonable 
Estimation  of  the  Amount  of  a  Loss,  and  Emerging 
Issues  Task  Force  Topic  No.  D-«0.  Application  of 
FASB  Statements  No.  5  and  No.  114  to  a  Loan 
Portfolio  (EITF  Topic  D-«0). 

•Emerging  Issues  Taskforce  (EITF)  Topic  D-80 
includes  additional  guidance  on  the  requirements 
of  FAS  5  and  FAS  114  and  how  they  relate  to  each 
other.  The  AICPA  is  currently  developing  a 


Statement  of  Position  (SOP)  that  will  provide  more 
specific  guidance  on  accounting  For  loan  losses. 
'"The  referenced  "gray  box"  illustrations  are 
presented  to  assist  credit  unions  in  evaluating  how 
to  implement  the  guidance  provided  in  this 
document.  The  methods  described  in  the 
illustrations  may  not  be  suitable  for  all  credit 
unions  and  are  not  considered  required  processes 
or  actions.  For  additional  descriptions  of  key 
aspects  of  ALLL  guidance,  a  series  of  ALLL 
Questions  and  Answers  (QftAs)  are  included  in 
Appendix  A  of  this  paper. 
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2.  Policies  and  Procedures, 

3.  Methodology. 

4.  ALLL  Under  FASB  Statement  of 

Financial  Accounting  Standards 
No.  11 4, Accounting  by  Creditors  for 
Impairment  of  a  Loan  (FAS  114), 

5.  ALLL  Under  FASB  Statement  of 

Financial  Accounting  Standards 
No.  5,  Accounting  for  Contingencies 
(FAS  5), 

6.  Consolidating  the  Loss  Estimates,  and 

7.  Validating  the  ALLL  Methodology. 

Application  of  GAAP 

An  ALLL  recorded  pursuant  to  GAAP 
is  a  credit  union's  best  estimate  of  the 
probable  amount  of  loans  and  lease- 
financing  receivables  that  it  will  be 
unable  to  collect  based  on  current 
information  and  events."  A  creditor 
should  record  an  ALLL  when  the 
criteria  for  accrual  of  a  loss  contingency 
as  set  forth  in  GAAP  have  been  met. 
Estimating  the  amount  of  an  ALLL 
involves  a  high  degree  of  management 
judgment  and  is  inevitably  imprecise. 
Accordingly,  a  credit  union  may 
determine  that  the  amount  of  loss  falls 


within  a  range.  A  credit  union  should 
record  its  best  estimate  within  the  range 
of  loan  losses." 

Under  GAAP,  Statement  of  Financial 
Accounting  Standards  No.  5. 
Accounting  for  Contingencies  (FAS  5), 
provides  the  basic  guidance  for 
recognition  of  a  loss  contingency,  such 
as  the  collectibility  of  loans 
(receivables),  when  it  is  probable  that  a 
loss  has  been  incurred  and  the  amount 
can  be  reasonably  estimated.  Statement 
of  Financial  Accounting  Standards  No. 
114.  Accounting  by  Creditors  for 
Impairment  of  a  Loan  (FAS  114) 
provides  more  specific  guidance  about 
the  measurement  and  disclosure  of 
impairment  for  certain  types  of  loans. "^ 
Specifically,  FAS  114  applies  to  loans 
that  are  identified  for  evaluation  on  an 
individual  basis.  Loans  are  considered 
impaired  when,  based  on  current 
information  and  events,  it  is  probable 
that  the  creditor  will  be  unable  to 
collect  all  interest  and  principal 
payments  due  according  to  the 
contractual  terms  of  the  loan  agreement. 


For  individually  impaired  loans.  FAS 
114  provides  guidance  on  the  acceptable 
methods  to  measure  impairment. 
Specifically,  FAS  114  states  that  when 
a  loan  is  impaired,  a  creditor  should 
measure  impairment  based  (in  the 
present  value  of  expected  future 
principal  and  interest  cash  flows 
discounted  at  the  loan's  effective 
interest  rate,  except  that  as  a  practical 
expedient,  a  creditor  may  measure 
impairment  based  on  a  loans  obseivable 
market  price  or  the  fair  value  of 
collateral,  if  the  loan  is  collateral 
dependent. 

When  developing  the  estimate  of 
expected  future  cash  flows  for  a  loan,  a 
credit  union  should  consider  all 
available  information  reflecting  past 
events  and  current  conditions, 
including  the  effect  of  existing 
environmental  factors.  The  Illustration 
A  provides  an  example  of  a  credit  union 
estimating  a  loan's  impairment  when 
the  loan  has  been  partially  charged- 
off.'" 


ILLUSTRATION  A 

INTERACTION  OF  FAS  114  WITH  AN  ADVERSELY  CLASSIFIED  LOAN, 
PARTIAL  CHARGE-OFF,  AND  THE  OVERALL  ALLL 

A  credit  union  determined  that  a  collateral  dependent  loan,  which  it  identified  for  evaluation, 
was  impaired.  In  accordance  with  FAS  1 14,  the  credit  unicm  established  an  ALLL  for  the  amount  that 
the  recorded  investment  in  the  loan  exceeded  the  fair  value  of  the  underlying  collateral,  less  costs  to 
sell. 

Consistent  witfi  relevant  regulatory  guidance,  the  credit  union  classified  as  '*Loss,"  the 
pmtion  of  the  recorded  investment  deemed  to  be  die  confirmed  loss,  and  classified  the  remaining 
recorded  investment  as  ""Substandard."  For  this  loan,  the  amount  classified  ""Loss"  was  less  than  the 
impairment  amount  (as  detennined  under  FAS  1 14).  The  credit  union  charged  off  die  "Loss"  portion 
of  the  loan.  After  die  charge-off;  die  portion  of  die  ALLL  related  to  this  ""Substaiidard"  loan  ( 1 ) 
reflects  an  appropriate  measure  of  impairment  under  FAS  1 14,  and  (2)  is  included  in  the  aggregate 
FAS  1 14  ALLL  for  all  loans  diat  were  identified  for  evaluation  and  individually  considered  impaired. 
The  aggregate  FAS  1 14  ALLL  is  included  in  the  credit  union's  overall  ALLL. 


'This  section  provides  guidance  on  the  ALLL  and 
does  not  address  allowances  for  credit  losses  for  off- 
balance  sheet  instruments  (e.g..  loan  commitments, 
guarantees,  and  standby  letters  of  credit).  Credit 
unions  should  record  liabilities  for  these  exposures 
in  accordance  with  GAAP.  Further  guidance  on  this 
topic  is  presented  in  the  American  Institute  of 
Certified  Public  Accountants'  Audit  and 
Accounting  Guide.  Audits  of  Credit  Unions,  2000 
edition  (AICPA  Audit  Guide).  Additionally,  this 
section  does  not  address  allowances  or  accounting 
for  assets  or  portions  of  assets  sold  with  recourse, 
which  is  described  in  Statement  of  Financial 


Accounting  Standards  No.  140.  Accounting  for 
Transfers  and  Servicing  of  Financial  .\ssets  and 
Fxtinguishments  of  Liabilities — a  Replacement  of 
FASB  Statement  No.  125  (FAS  140). 

"Refer  to  F.\SB  Interpretation  No.  14,  Reasonable 
Estimation  of  the  .\mount  of  a  Loss,  and  Emerging 
Issues  Task  Force  Topic  No.  D-80.  Application  of 
FASB  Statements  No.  5  and  No.  114  to  a  Loan 
Portfolio  (EITF  Topic  D-80). 

«  Emerging  Issues  Taskforce  (EITF)  Topic  D-80 
includes  additional  guidance  on  the  requirements 
of  FAS  5  and  FAS  1 14  and  how  they  relate  to  each 
other.  The  AICPA  is  currently  developing  a 


Statement  of  Position  (SOP)  that  will  provide  more  ' 
specific  guidance  on  accounting  for  loan  losses 
'"The  referenced  "gray  box"  illustrations  are 
presented  to  assist  credit  unions  ui  evaluating  how 
to  Implement  the  guidance  provided  in  this 
document.  The  methods  descrilx^d  in  the 
illustrations  may  not  I>k  suitable  for  all  credit 
unions  and  are  not  considered  required  prot:esses 
or  actions.  For  additional  descriptions  of  key 
aspects  of  ALLL  guidance,  a  series  ol  .^LLL 
Questions  and  Answers  (QdiAslare  included  in 
Appendix  A  of  this  paper. 
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Large  groups  of  smaller-balance 
homogeneous  loans  that  are  collectively 
evaluated  for  impairment  are  not 
included  in  the  scope  of  FAS  114.'^ 
Such  groups  of  loans  may  include,  but 
are  not  limited  to.  credit  card, 
residential  mortgage,  and  consimier 
installment  loans.  FAS  5  addresses  the 
accounting  for  impairment  of  these 
loans.  Also,  FAS  5  provides  the 
accounting  guidance  for  impairment  of 
loans  that  are  not  identified  for 
evaluation  on  an  individual  basis  and 
loans  that  are  individually  evaluated  but 
are  not  individually  considered 
impaired. 

Credit  unions  should  ensure  that  they 
do  not  layer  their  loan  loss  allowances. 
Layering  is  the  inappropriate  practice  of 
recording  in  the  ALLL  more  than  one 
amount  for  the  same  probable  loan  loss. 
Layering  can  happen  when  a  credit 
union  includes  a  loan  in  one  segment, 
determines  its  best  estimate  of  loss  for 
that  loan  either  individually  or  on  a 
group  basis  (after  taking  into  accoimt  all 
appropriate  environmental  factors, 
conditions,  and  events),  and  then 
includes  the  loan  in  another  group, 
which  receives  an  addition  ALLL 
amount. '2 

While  different  credit  unions  may  use 
different  methods,  there  are  certain 
common  elements  that  should  be 
included  in  any  loan  loss  allowance 
methodology.  Generally,  a  credit 
union's  methodology  should:'^ 

1.  Include  a  detailed  analysis  of  the 
loan  portfolio,  performed  on  a  regular 
basis; 

2.  Consider  all  loans  (whether  on  an 
individual  or  group  basis); 

3.  Identify  loans  to  be  evaluated  for 
impairment  on  an  individual  basis 
under  FAS  114  and  segment  the 
remainder  of  the  portfolio  into  groups  of 
loans  with  similar  risk  characteristics 
for  evaluation  and  analysis  under  FAS 
5: 

4.  Consider  all  known  relevant 
internal  and  external  factors  that  may 
affect  loan  collectibility; 

5.  Be  applied  consistently  but.  when 
appropriate,  be  modified  for  new  factors 
affecting  collectibility; 

6.  Consider  the  particular  risks 
inherent  in  different  kinds  of  lending; 


"In  addition.  FAS  114  does  not  apply  tu  loans 
measured  at  fair  value  or  at  the  lower  of  cost  or  fair 
value,  leases,  or  debt  securities. 

"  According  to  the  Federal  Financial  Institutions 
Examination  Council's  Federal  Register  Notice. 
Implementation  Issues  Arising  from  FASB 
Statement  No.  114.  Accounting  by  Creditors  for 
Impairment  of  a  Loan,  published  February  10. 1995. 
institution-specific  issues  should  be  reviewed  when 
estimating  loan  losses  under  FAS  114.  This  analysis 
should  be  conducted  as  part  of  the  evaluation  of 
each  individual  loan  reviewed  under  FAS  114  to 
avoid  potential  ALLL  layering. 

"Refer  to  paragraph  6.04-6.10  of  the  AICPA 
Audit  Guide. 


7.  Consider  current  collateral  values 
(less  costs  to  sell),  where  applicable; 

8.  Require  that  analyses,  estimates, 
reviews  and  other  ALLL  methodology 
functions  be  performed  by  competent 
and  well-trained  personnel; 

9.  Be  based  on  current  and  reliable 
data; 

10.  Be  well  documented  with  clear 
explanations  of  the  supporting  analyses 
and  rationale;  and 

1 1 .  Include  a  systematic  and  logical 
method  to  consolidate  the  loss  estimates 
and  ensure  the  ALLL  balance  is 
recorded  in  accordance  with  GAAP. 

A  systematic  methodology  that  is 
properly  designed  and  implemented 
should  result  in  a  credit  imion's  best 
estimate  of  the  ALLL.  Accordingly, 
credit  unions  should  adjust  their  ALLL 
balance,  either  upward  or  downward,  in 
each  period  for  differences  between  the 
results  of  the  systematic  determination 
process  and  the  unadjusted  ALLL 
balance  in  the  general  ledger.  ^^ 

Policies  and  Procedures 

Credit  unions  use  a  wide  range  of 
policies,  procedures,  and  control 
systems  in  their  ALLL  process.  Sound 
policies  should  be  appropriately 
tailored  to  the  size  and  complexity  of 
the  credit  union  and  its  loan  portfolio. 

In  order  for  a  credit  union's  ALLL 
methodology  to  be  effective,  the  credit 
union's  written  policies  and  procedures 
for  the  systems  and  controls  that 
maintain  an  appropriate  ALLL  should 
address  but  not  be  limited  to: 

(1)  The  roles  and  responsibilities  of 
the  credit  union's  departments  and 
personnel  (including  the  lending 
function,  credit  review,  financial 
reporting,  internal  audit,  senior 
management,  audit  committee,  board  of 
directors,  and  others,  as  applicable)  who 
determine,  or  review,  as  applicable,  the 
ALLL  to  be  reported  in  the  financial 
statements; 

(2)  The  credit  union's  accounting 
policies  for  loans  and  loan  losses, 
including  the  policies  for  charge-offs 
and  recoveries  and  for  estimating  the 
fair  value  of  collateral,  where 
applicable; 

(3)  The  description  of  the  credit 
union's  systematic  methodology,  which 
should  be  consistent  with  the  credit 
union's  accounting  policies  for 
determining  its  ALLL;'^  and 

(4)  The  system  of  internal  controls 
used  to  ensure  that  the  ALLL  process  is 
maintained  in  accordance  with  GAAP 
and  supervisory  guidance. 


'*  For  informational  purposes,  credit  unions  may 
want  to  refer  to  the  guidance  on  materiality 
provided  in  SEC  Staff  Accounting  Bulletin  No.  99, 
Materiality. 

'^Further  explanation  is  presented  in  the 
Methodology  section  that  appears  beow. 


An  internal  control  system  for  the 
ALLL  estimation  process  should: 

(1)  Include  measures  to  ensure  the 
reliability  and  integrity  of  information 
and  compliance  with  laws,  regulations, 
and  internal  policies  and  procedures; 

(2)  Reasonably  ensure  that  the  credit 
union's  financial  statements  (including 
regulatory  reports)  are  prepared  in 
accordance  with  GAAP  and  ALLL 
super\'isory  guidance;  and 

(3)  Include  a  well-defined  loan  review 
process  containing: 

(a)  An  effective  loan  grading  system 
that  is  consistently  applied,  identifies 
differing  risk  characteristics  and  loan 
quality  problems  accurately  and  in  a 
timely  manner,  and  prompts 
appropriate  administrative  actions; 

(b)  Sufficient  internal  controls  to 
ensure  that  all  relevant  loan  review 
information  is  appropriately  considered 
in  estimating  losses.  This  includes 
maintaining  appropriate  reports,  details 
of  reviews  performed,  and  identification 
of  personnel  involved;  and 

(c)  Clear  formal  communication  and 
coordination  between  a  credit  union's 
credit  administration  function,  financial 
reporting  group,  management,  board  of 
directors,  and  others  who  are  involved 
in  the  ALLL  determination  process  or 
review  process,  as  applicable  (e.g., 
written  policies  and  procedures, 
management  reports,  audit  programs, 
and  committee  minutes). 

Methodology 

An  ALLL  methodology  is  a  system 
that  a  credit  union  designs  and 
implements  to  reasonably  estimate  loan 
and  lease  losses  as  of  the  financial 
statement  date.  It  is  critical  that  ALLL 
methodologies  incorporate 
management's  current  judgments  about 
the  credit  quality  of  the  loan  portfolio 
through  a  disciplined  and  consistently 
applied  process. 

A  credit  union's  ALLL  methodology  is 
influenced  by  credit  union-specific 
factors,  such  as  a  credit  union's  size, 
organizational  structure,  business 
environment  and  strategy,  management 
style,  loan  portfolio  characteristics,  loan 
administration  procedures,  and 
management  information  systems. 
However,  there  are  certain  common 
elements  a  credit  union  should 
incorporate  in  its  ALLL  methodology.  A 
summary  of  common  elements  was 
provided  in  Application  of  G^\AP 
section  of  this  IRPS.i* 

Documentation  of  ALLL  Methodology  in 
Written  Policies  and  Procedures 

A  credit  union's  written  policies  and 
procedures  should  describe  the  primary 


'•  Also,  refer  to  paragraph  6.04-«.10  of  the  AICPA 
Audit  Guide,  2000  edition. 
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elements  of  the  credit  union's  ALLL 
methodology,  including  portfolio 
segmentation  and  impairment 
measurement.  In  order  for  a  credit 
union's  ALLL  methodology  to  be 
effective,  the  credit  union's  written 
policies  and  procedures  should  describe 
the  methodology: 

(1)  For  segmenting  the  portfolio: 

(a)  How  the  segmentation  process  is 
performed  (i.e.,  by  loan  type,  industry, 
risk  rates,  etc.), 

(b)  When  a  loan  grading  system  is 
used  to  segment  the  portfolio: 

(i)  The  definitions  of  each  loan  grade, 
(ii)  A  reconciliation  of  the  internal 

loan  grades  to  supervisory  loan  grades, 

and 
(iii)  The  delineation  of 

responsibilities  for  the  loan  grading 

system. 

(2)  For  determining  and  measuring 
impairment  under  FAS  114: 

(a)  The  methods  used  to  identify  loans 
to  be  analyzed  individually; 

(b)  For  individually  reviewed  loans 
that  are  impaired,  how  the  amoimt  of 
any  impairment  is  determined  and 
measured,  including: 

(i)  Procedures  describing  the 
impairment  measurement  techniques 
available  and 

(ii)  Steps  performed  to  determine 
which  technique  is  most  appropriate  in 
a  given  situation. 

(c)  The  methods  used  to  determine 
whether  and  how  loans  individually 
evaluated  under  FAS  114,  but  not 
considered  to  be  individually  impaired, 
should  be  grouped  with  other  loans  that 
share  common  characteristics  for 
impairment  evaluation  imder  FAS  5. 

(3)  For  determining  and  measuring 
impairment  under  FAS  5: 

(a)  How  loans  with  similar 
characteristics  are  grouped  to  be 
evaluated  for  loan  collectibility  (such  as 
loan  type,  past-due  status,  and  risk); 


(b)  How  loss  rates  are  determined 
{e.g.,  historical  loss  rates  adjusted  for 
environmental  factors  or  migration 
analysis)  and  what  factors  are 
considered  when  establishing 
appropriate  time  frames  over  which  to 
evaluate  loss  experience;  and 

(c)  Descriptions  of  qualitative  factors 
(e.g.,  industry,  geographical,  economic 
and  political  factors)  that  may  affect  loss 
rates  or  other  loss  measurements. 

The  supporting  documents  for  the 
ALLL  may  be  integrated  in  a  credit 
union's  credit  files,  loan  review  report*^ 
or  worksheets,  board  of  directors'  and 
committee  meeting  minutes,  computer 
reports,  or  other  appropriate  documents 
and  files. 

ALLL  Under  FAS  114 

A  credit  union's  ALLL  methodology 
related  to  FAS  114  loans  begins  with  the 
use  of  its  normal  loan  review 
procedures  to  identify  whether  a  loan  is 
impaired  as  defined  by  the  accounting 
standard.  Credit  unions  should 
dooiment: 

(1)  The  method  and  process  for 
identifying  loans  to  be  evaluated  under 
FAS  114  and 

(2)  The  analysis  that  resulted  in  an 
impairment  decision  for  each  loan  and 
the  determination  of  the  impairment 
measurement  method  to  be  used  (i.e.. 
present  value  of  expected  future  cash 
flows,  fair  value  of  collateral  less  costs 
to  sell,  or  the  loan's  observable  market 
price). 

Once  a  credit  union  has  determined 
which  of  the  three  available 
measurement  methods  to  use  for  an 
impaired  loan  imder  FAS  114,  it  should 
maintain  supporting  dociuientation  as 
follows: 

(1)  When  using  the  present  value  of 
expected  future  cash  flows  method: 


(a)  The  amount  and  timing  of  cash 
flows, 

(b)  The  effective  interest  rate  used  to 
discount  the  cash  flows,  and 

(c)  The  basis  for  the  determination  of 
cash  flows,  including  consideration  of 
current  environmental  factors  and  other 
information  reflecting  past  events  and 
current  conditions. 

(2)  When  using  the  fair  value  of 
collateral  method: 

(a)  How  fair  value  was  determined, 
including  the  use  of  appraisals, 
valuation  assumptions,  and 
calculations, 

(b)  The  supporting  rationale  for 
adjustments  to  appraised  values,  if  any. 

(c)  The  determination  of  costs  to  sell, 
if  applicable,  and 

(d)  Appraisal  quality,  and  the 
expertise  and  independence  of  the 
appraiser. 

(3)  When  using  the  observable  market 
price  of  a  loan  method: 

(a)  The  amount,  source,  and  date  of 
the  observable  market  price. 

Illustration  B  describes  a  practice 
used  by  a  small  credit  union  to 
document  its  FAS  114  measurement  of 
impairment  using  a  comprehensive 
worksheet.  Q&A  #1  and  #2  in  Appendix 
A  provide  examples  of  applying  and 
docimienting  impairment  measurement 
methods  under  FAS  114. 

Some  loans  that  are  evaluated 
individually  for  impairment  under  FAS 
114  may  be  fully  collateralized  and 
therefore  require  no  ALLL.  QkA  #3  in 
Appendix  A  presents  an  example  of  a 
credit  union  whose  loan  portfolio 
includes  fully  collateralized  loans  and 
describes  the  documentation 
maintained  by  that  credit  union  to 
support  its  conclusion  that  no  ALLL 
was  needed  for  those  loans. 


ILLUS'raATION  B 

DOCUMENTING  AN  ALLL  UNDER  FAS  114 


A  amaH^cralft  uokm  uses  a  oofBprdiensive  woctaheet  fx  each  kMB  beii^ 
onderFASlM.  ladiwofioheetiiicliides  a  descriptioBofwIiyttekMn  was  selected  fw 
review,  dM  invainBem  nwasiBtmeiK  tedaikiue  used,  the  nHasi^^ 
caRaifcNBbutece,«d  die  amoaatofdie  ALLL  fbr  thai  kian.  Tbe  rationale  fbr  die  impainnent 

jiiDMnii I  iiifliilmr  ainit  (r  j  pmimr  mhr  trf  rr| — ^  *•*• *■  **""^  ^a,^~«ki.  -«>v»» p>i<^ 

of  dtt  le«.  bir  value  of  die  coHalenl)  is  a^  described  on  die  wofksheet 
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elements  of  the  credit  union's  ALLL 
methodology,  including  portfolio 
segmentation  and  impairment 
measurement.  In  order  for  a  credit 
union's  ALLL  methodology  to  be 
effective,  the  credit  union's  written 
policies  and  procedures  should  describe 
the  methodology: 

(1)  For  segmenting  the  portfolio: 

(a)  How  the  segmentation  process  is 
performed  (i.e.,  by  loan  type,  industry, 
risk  rates,  etc.), 

(b)  When  a  loan  grading  system  is 
used  to  segment  the  portfolio: 

(i)  The  definitions  of  each  loan  grade, 
(ii)  A  reconciliation  of  the  internal 

loan  grades  to  supervisory  loan  grades, 

and 

(iii)  The  delineation  of 

responsibilities  for  the  loan  grading 

system. 

(2)  For  determining  and  measuring 
impairment  under  FAS  114: 

(a)  The  methods  used  to  identify  loans 
to  be  analyzed  individually; 

(b)  For  individually  reviewed  loans 
that  are  impaired,  how  the  amount  of 
any  impairment  is  determined  and 
measured,  including: 

(i)  Procedures  describing  the 
impairment  measurement  techniques 
available  and 

(ii)  Steps  performed  to  determine 
which  technique  is  most  appropriate  in 
a  given  situation. 

(c)  The  methods  used  to  determine 
whether  and  how  loans  individually 
evaluated  under  FAS  114,  but  not 
considered  to  be  individually  impaired, 
should  be  grouped  with  other  loans  that 
share  common  characteristics  for 
impairment  evaluation  under  FAS  5. 

(3)  For  determining  and  measuring 
impairment  under  FAS  5: 

(a)  How  loans  with  similar 
characteristics  are  grouped  to  be 
evaluated  for  loan  collectibility  (such  as 
loan  type,  past-due  status,  and  risk): 


(b)  How  loss  rates  are  determined 
[e.g..  historical  loss  rates  adjusted  for 
environmental  factors  or  migration 
analysis)  and  what  factors  are 
considered  when  establishing 
appropriate  time  frames  over  which  to 
evaluate  loss  experience;  and 

(c)  Descriptions  of  qualitative  factors 
(e.g..  industn,',  geographical,  economic 
and  political  factors)  that  may  affect  loss 
rates  or  other  loss  measurements. 

The  supporting  documents  for  the 
ALLL  may  be  integrated  in  a  credit 
union's  credit  files,  loan  review  reports 
or  worksheets,  board  of  directors'  and 
committee  meeting  minutes,  computer 
reports,,  or  other  appropriate  documents 
and  files. 

ALLL  Under  FAS  114 

A  credit  union's  ALLL  methodology 
related  to  FAS  114  loans  begins  with  the 
use  of  its  normal  loan  review 
procedures  to  identify  whether  a  loan  is 
impaired  as  defined  by  the  accounting 
standard.  Credit  unions  should 
document: 

(1)  The  method  and  process  for 
identif>'ing  loans  to  be  evaluated  under 
FAS  114  and 

(2)  The  analysis  that  resulted  in  an 
impairment  decision  for  each  loan  and 
the  determination  of  the  impairment 
measurement  method  to  be  used  (i.e., 
present  value  of  expected  future  cash 
flows,  fair  value  of  collateral  less  costs 
to  sell,  or  the  loan's  observable  market 
price). 

Once  a  credit  union  has  determined 
which  of  the  three  available 
measurement  methods  to  use  for  an 
impaired  loan  under  FAS  114,  it  should 
maintain  supporting  documentation  as 
follows: 

(1)  When  using  the  present  value  of 
expected  future  cash  flows  method: 


(a)  The  amount  and  timing  of  cash 
flows, 

(b)  The  effective  interest  rate  used  to 
discount  the  cash  flows,  and 

(c)  The  basis  for  the  determination  of 
cash  flows,  including  consideration  of 
current  environmental  factors  and  other 
information  reflecting  past  events  and 
current  conditions. 

(2)  When  using  the  fair  value  of 
collateral  method: 

(a)  How  fair  value  was  determined, 
including  the  use  of  appraisals, 
valuation  assumptions,  and 
calculations. 

(b)  The  supporting  rationale  for 
adjustments  to  appraised  values,  if  any, 

(c)  The  determination  of  costs  to  sell, 
if  applicable,  and 

(d)  Appraisal  quality,  and  the 
expertise  and  independence  of  the 
appraiser. 

(3)  When  using  the  obser\able  market 
price  of  a  loan  method: 

(a)  The  amount,  source,  and  date  of 
the  obser\'able  market  price. 

Illustration  B  describes  a  practice 
used  by  a  small  credit  union  to 
document  its  FAS  114  measurement  of 
impairment  using  a  comprehensive 
worksheet.  Q&A  #1  and  #2  in  Appendix 
A  provide  examples  of  applying  and 
documenting  impairment  measurement 
methods  under  FAS  114. 

Some  loans  that  are  evaluated 
individually  for  impairment  under  FAS 
114  may  be  fully  collateralized  and 
therefore  require  no  ALLL.  Q&A  #3  in 
Appendix  A  presents  an  example  of  a 
credit  union  whose  loan  portfolio 
includes  fully  collateralized  loans  and 
describes  the  documentation 
maintained  by  that  credit  union  to 
support  its  conclusion  that  no  ALLL 
was  needed  for  those  loans. 


ILLUSTRATION  B 

DOCUMENTING  AN  ALLL  UNDER  FAS  1 14 

Cotiqfrekauive  worksheet  for  the  bnpalrmaa  measurement  process 

A  small  credit  union  uses  a  comprehensive  worksheet  for  each  loan  being  reviewed  individually 
under  FAS  1 14.  Each  work^eet  includes  a  description  of  why  the  loan  was  selected  for  individual 
review,  the  impairment  measuremem  technique  used,  the  measurement  calculation,  a  comparison  to  the 
current  loan  balance,  and  die  amount  of  the  ALLL  for  that  loan.  The  rationale  for  the  impairment 
measurement  technique  used  (e.g.,  present  vahie  of  expected  fimire  cash  flows,  observable  market  price 
of  the  loan,  fair  vahie  of  the  collateral)  is  also  described  on  the  worksheet 
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Segmenting  the  Portfolio 

For  loans  evaluated  on  a  group  basis 
under  FAS  5,  management  should 
segment  the  loan  portfolio  by 
identifying  risk  characteristics  that  are 
common  to  groups  of  loans.  Credit 
unions  typically  decide  how  to  segment 
their  loan  portfolios  based  on  many 
factors,  which  vary  with  their  business 
strategies  as  well  as  their  information 
system  capabilities.  Smaller  credit 
unions  that  are  involved  in  less  complex 
activities  often  segment  the  portfolio 
into  broad  loan  categories.  Tliis  method 
of  segmenting  the  portfolio  is  likely  to 


be  appropriate  in  only  small  credit 
unions  offering  a  narrow  range  of  loan 
products.  Larger  credit  imions  typically 
offer  a  more  diverse  and  complex  mix 
of  loan  products.  Such  credit  unions 
may  start  by  segmenting  the  portfolio 
into  major  loan  types  but  typically  have 
more  detailed  information  available  that 
allows  them  to  further  segregate  the 
portfolio  into  product  line  segments 
based  on  the  risk  characteristics  of  each 
portfolio  segment.  Regardless  of  the 
segmentation  method  used,  a  credit 
union  should  maintain  documentation 
to  support  its  conclusion  that  the  loans 
in  each  segment  have  similar  attributes 
or  characteristics. 


As  economic  and  other  business 
conditions  change,  credit  unions  often 
modify  their  business  strategies,  which 
may  result  in  adjustments  to  the  way  in 
which  they  segment  their  loan  portfolio 
for  purposes  of  estimating  loan  losses. 
Illustration  C  presents  an  example  in 
which  a  credit  union  refined  its 
segmentation  method  to  more 
effectively  consider  risk  factors  and 
maintains  documentation  to  support 
this  change. 

Credit  unions  use  a  variety  of 
docimients  to  support  the  segmentation 
of  their  portfolios. 


^mmr'^m^^'w^ 


fiULUSTRATICm  C 

IK)CIJR^^^^NGSEGM£NTING  ntACnCES 

DoemmeMkig  a  r^btamemt  Im  a  Mgmemtathit  metkod 

A  cre<ft  uni<»  widi  a  sigyMficanr  portfolk)  of  copsoBier  lowM  perfonn^ 
mediodology.  llKcndttimkn  had  detaBuaed  its  ALLL  based  iqpoohistoriedlott^i^ 
coosuawrpoftfoiio.  The  AIXL  mediodoiogy  was  validated  by  cooiparmg  actual  loss  ratas  (clmg^<>ffi 
i)r  the  past  twayears  to  the  estimated  lots  nrtes.  During  diisproeess^  the  credkimioo  decided  to  e^nduale 
loss  rates  oa  m  individual  product  basis  (e,g.,  anto  loans,  unsecured  loans,  or  home  equity  loans).  This 
analysis  disclosed  significant  diffiacnces  in  the  loss  rates  cm  diflferent  pfodncts.  Widi  diis  additional 
i«fennatkw,tfaeinethodology  was  anended  in  the  current  period  to  scguieirt  the  portfolio  by  product, 
resulting  in  a  better  estinutfioo  of  die  loan  kisses  assodated  with  the  portfolio.  To  support  tfahcfaaqge  in 
aegiueuUIJoa  practice,  the  credit  review  coounittee  records  contain  the  analysb  that  was  used  as  a  basis 
for  the  change  and  die  wriden  report  descrflwig  the  need  for  the  dumge. 


Some  of  these  documents  include: 

•  Loan  trial  balances  by  categories 
and  types  of  loans, 

•  Management  reports  about  the  mix 
of  loans  in  the  portfolio, 

•  Delinquency  and  nonaccrual 
reports,  and 

•  A  simimary  presentation  of  the 
results  of  an  internal  or  external  loan 
grading  review. 

Reports  generated  to  assess  the 
profitability  of  a  loan  product  line  may 
be  useful  in  identifying  areas  in  which 
to  further  segment  the  portfolio. 

Estimating  Loss  on  Groups  of  Loans 

Based  on  the  segmentation  of  the 
portfolio,  a  credit  union  should  estimate 
the  FAS  5  portion  of  the  ALLL.  For 
those  segments  that  require  an  ALLL,'^ 
the  credit  imion  should  estimate  the 
loan  and  lease  losses,  on  at  least  a 


'  ^  An  example  of  a  loan  segment  that  does  not 
generally  require  an  ALLL  is  loans  that  are  fully 
secuiwl  by  deposits  maintained  at  the  lending 
credit  union. 


quarterly  basis,  based  upon  its  ongoing 
loan  review  process  and  analysis  of  loan 
performance.  The  credit  union  should 
follow  a  systematic  and  consistently 
applied  approach  to  select  the  most 
appropriate  loss  measurement  methods 
and  support  its  conclusions  and 
rationale  with  written  doctunentation. 
Regardless  of  the  method  used  to 
measure  losses,  a  credit  union  should 
demonstrate  and  document  that  the  loss 
measurement  methods  used  to  estimate 
the  ALLL  for  each  segment  are 
determined  in  accordance  with  GAAP 
as  of  the  financial  statement  date.^" 

One  method  of  estimating  loan  losses 
for  groups  of  loans  is  through  the 
application  of  loss  rates  to  the  groups' 
aggregate  loan  balances.  Such  loss  rates 
typically  reflect  historical  loan  loss 
experience  for  each  group  of  loans, 
adjusted  for  relevant  environmental 


•"  Refer  to  paragraph  8(b)  of  FAS  5.  Also,  the 
AICPA  is  currently  developing  a  Statement  of 
Position  that  will  provide  more  specific  guidance 
on  accounting  for  loan  losses. 


factors  (e.g.,  industry,  geographical, 
economic,  and  political  factors)  over  a 
defined  period  of  time.  If  a  credit  union 
does  not  have  loss  experience  of  its 
own,  it  may  be  appropriate  to  reference 
the  loss  experience  of  other  credit 
imions,  provided  that  the  credit  union 
demonstrates  that  the  attributes  of  the 
loans  in  its  portfolio  segment  are  similar 
to  those  of  the  loans  included  in  the 
portfolio  of  the  credit  union  providing 
the  loss  experience.*^  Credit  unions 
should  maintain  supporting 
documentation  for  the  technique  used  to 
develop  their  loss  rates,  including  the 
period  of  time  over  which  the  losses 
were  incurred.  If  a  range  of  loss  is 
determined,  credit  unions  should 
maintain  doctunentation  to  support  the 
identified  range  and  the  rationale  used 
for  determining  which  estimate  fs  the 
best  estimate  within  the  range  of  loan 


'•Refer  to  paragraph  23  of  FAS  5. 


Federal  Register /Vol.  66,  No.  208 /Friday,  October  26,  2001 /Notices 


54297 


losses.  An  example  of  how  a  small  historical  loss  analysis  is  provided  as 

credit  union  performs  a  comprehensive      the  first  item  in  Illustration  D. 


ILLUSTRATION  D 

DOCUMENTING  THE  SETTING  LOSS  RATES 


Hk 


A  aniaU  credit  uBHon  determinas  its  lass  rates  based  on  loss  rates  over  a  tfaree-y«ar  hirtorical  period 
is  fondiirtad  by  type^loan  aatis  farther  rnyumml  by  oripnatiag  branch  office.  Tbeanalysis 
and  recoveries  in  drtertniniimlhe  loss  rate.  The  credit  uBkn  also  considers  the  loss 
to  historical  leases  on  sflulariy  rated  loans  in  arriving  at  the 
11w  credit  ndon  naiiiHa  supporting  doonantotion  for  ks  loss  foctor  nalysis, 

by  type  of  loan,  origtaatuig  brmcfa  <rffice,  and  loan  grade  for  fte  dvee-yesr  period. 


A  cre(&  anioa  develofis  a  foctar  to  ac^nst  loss  rates  for  its  assessment  <tf  dK  impact  of  chaises  in 
Iha  local  ecgooaay.  For  exp|iplB,s*haftiBa^9dng  the  laaa  rate  on  business  real  estate  kians,  the  wsessment 
identaiesdiattges  in  recefltoommerciai  bulling  occupancy  taaes.  Hie  credit  union  generally  finds  the 
occupanqr  statistics  to  be  a  gpodbdicMerofprobabte  losses  oa  these  types  of  loans.  Hae  credit  union 
documeatstioo  diat  summarfetes  the  rdttionship  between  current  occofMncy  rates  and  its  less 


Before  employing  a  loss  estimation 
model,  a  credit  union  should  evaluate 
and  modify,  as  needed,  the  model's 
assumptions  to  ensure  that  the  resulting 
loss  estimate  is  consistent  with  GAAP. 
In  order  to  demonstrate  consistency 
with  GAAP,  credit  unions  that  use  loss 
estimation  models  typically  docimient 
the  evaluation,  the  conclusions 
regarding  the  appropriateness  of 
estimating  loan  losses  with  a  model  or 
other  loss  estimation  tool,  and  the 
support  for  adjustments  to  the  model  or 
its  results. 

In  developing  loss  measurements, 
credit  unions  should  consider  the 
impact  of  ctirrent  environmental  factors 
and  then  document  which  factors  were 
used  in  the  analysis  and  how  those 
factors  affect  the  loss  measurements. 
Factors  that  should  be  considered  in 
developing  loss  measurements  include 
the  followingr^o 

(1)  Levels  of  and  trends  in 
delinquencies  and  impaired  loans; 

(2)  Levels  of  and  trends  in  charge-offs 
and  recoveries; 

(3)  Trends  in  volume  and  terms  of 
loans; 

(4)  Effects  of  any  changes  in  risk 
selection  and  underwriting  standards, 
and  other  changes  in  lending  policies, 
procedures,  and  practices; 


2°  Refer  to  paragraph  6.08  in  the  AICPA  Audit 
Guide. 


(5)  Experience,  ability,  and  depth  of 
lending  management  and  other  relevant 
staff; 

(6)  National  and  local  economic 
trends  and  conditions; 

(7)  Industry  conditions;  and 

(8)  Effects  of  changes  in  credit 
concentrations. 

For  any  adjustment  of  loss 
measurements  for  environmental 
factors,  the  credit  union  should 
maintain  sufficient,  objective  evidence 
to  support  the  amount  of  the  adjustment 
and  to  explain  why  the  adjustment  is 
necessary  to  reflect  current  information, 
events,  circmnstances,  and  conditions 
in  the  loss  measurements. 

The  second  item  in  Illustration  D 
provides  an  example  of  how  a  credit 
union  adjusts  its  business  real  estate 
historical  loss  rates  for  changes  in  local 
economic  conditions.  Q&A  #4  in 
Appendix  A  provides  an  example  of 
maintaining  supporting  documentation 
for  adjustments  to  portfolio  segment  loss 
rates  for  an  environmental  factor  related 
to  an  economic  downturn  in  the 
borrower's  primary  industry.  Q&A  #5  in 
Appendix  A  describes  one  credit 
union's  process  for  determining  and 
documenting  an  ALLL  for  loans  that  are 
not  individually  impaired  but  have 
characteristics  indicating  there  are  loan 
losses  on  a  group  basis. 


Consolidating  the  Loss  Estimates 

To  verify  that  ALLL  balances  are 
presented  fairly  in  accordance  with 
GAAP  and  are  auditable,  management 
should  prepare  a  docimient  that 
summarizes  the  amount  to  be  reported 
in  the  financial  statements  for  the  ALLL. 
The  board  of  directors  should  review  . 
and  approve  this  summary. 

Common  elements  in  such  summaries 
include: 

(1)  An  estimate  of  the  probable  loss  or 
range  of  loss  incurred  for  each  category 
evaluated  (e.g.,  individually  evaluated 
impaired  loans,  homogeneous  pools, 
and  other  groups  of  loans  that  are 
collectively  evaluated  for  impairment); 

(2)  The  aggregate  probable  loss 
estimated  using  the  credit  union's 
methodology; 

(3)  A  summary  of  the  current  ALLL 
balance; 

(4)  The  amoimt,  if  any,  by  which  the 
ALLL  is  to  be  adjusted:^'  and 

(5)  Depending  on  the  level  of  detail 
that  supports  the  ALLL  analysis, 
detailed  sub-schedules  of  loss  estimates 
that  reconcile  to  the  summary  schedule. 

Illustration  E  describes  how  a  credit 
union  documents  its  estimated  ALLL  by 


'<  Subsequent  to  adjustments,  there  should  be  no 
material  differences  between  the  consolidated  loss 
estimate,  as  determined  by  the  methodology,  and 
the  final  ALLL  balance  reported  in  the  financial 
statements. 
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ALLL  Under  FAS  5 
Segmenting  the  Portfolio 

For  loans  evaluated  on  a  group  basis 
under  FAS  5,  management  should 
segment  the  loan  portfolio  by 
identifying  risk  characteristics  that  are 
common  to  groups  of  loans.  Credit 
unions  typically  decide  how  to  segment 
their  loan  portfolios  based  on  many 
factors,  which  var\'  with  their  business 
strategies  as  well  as  their  information 
system  capabilities.  Smaller  credit 
unions  that  are  involved  in  less  complex 
activities  often  segment  the  portfolio 
into  broad  loan  categories.  This  method 
of  segmenting  the  portfolio  is  likely  to 


be  appropriate  in  only  small  credit 
unions  offering  a  narrow  range  of  loan 
products.  Larger  credit  unions  typically 
offer  a  more  diverse  and  complex  mix 
of  loan  products.  Such  credit  unions 
may  start  by  segmenting  the  portfolio 
into  major  loan  types  but  typically  have 
more  detailed  information  available  that 
allows  them  to  further  segregate  the 
portfolio  into  product  line  segments 
based  on  the  risk  characteristics  of  each 
portfolio  segment.  Regardless  of  the 
segmentation  method  used,  a  credit 
union  should  maintain  documentation 
to  support  its  conclusion  that  the  loans 
in  each  segment  have  similar  attributes 
or  characteristics. 


As  economic  and  other  business 
conditions  change,  credit  unions  often 
modify  their  business  strategies,  which 
may  result  in  adjustments  to  the  way  in 
which  they  segment  their  loan  portfolio 
for  purposes  of  estimating  loan  losses. 
Illustration  C  presents  an  example  in 
which  a  credit  union  refined  its 
segmentation  method  to  more 
effectively  consider  risk  factors  and 
maintains  documentation  to  support 
this  change. 

Credit  unions  use  a  variety  of 
documents  to  support  the  segmentation 
of  their  portfolios. 


ILLUSTRATION  C 

DOCUMENTING  SEGMENTING  PRACTICES 


DocumaUmg  a  refaiement  in  a  segmentatioH  method 


A  credit  union  with  a  significant  portfolio  of  consumer  loans  performed  a  review  of  its  ALLL 
methodology.  The  credit  union  had  determined  its  ALLL  based  upon  historical  loss  rates  in  the  overall 
consumer  portfolio.  The  ALLL  methodology  was  validated  by  comparing  actual  loss  rates  (charge-ofis) 
for  the  past  two  years  to  the  estimated  loss  rates.  During  this  process,  the  credit  union  decided  to  evaluate 
loss  rates  on  an  individual  product  basis  (e.g.,  auto  loans,  unsecured  loans,  or  home  equity  loans).  This 
analysis  disclosed  significant  differences  in  the  loss  rates  on  different  products.  With  this  additional 
information,  the  methodology  was  amended  in  the  current  period  to  segment  the  portfolio  by  product, 
resuhing  in  a  better  estimation  of  the  loan  losses  associated  with  the  portfolio.  To  support  diis  change  in 
segmentation  practice,  the  credit  review  committee  records  contain  the  analysis  that  was  used  as  a  basis 
for  the  change  and  the  written  report  describing  the  need  for  the  change. 


Some  of  these  documents  include: 

•  Loan  trial  balances  by  categories 
and  types  of  loans, 

•  Management  reports  about  the  mix 
of  loans  in  the  portfolio. 

•  Delinquency  and  nonaccrual 
reports,  and 

•  A  summar}'  presentation  of  the 
results  of  an  internal  or  external  loan 
grading  review. 

^  Reports  generated  to  assess  the 
profitability  of  a  loan  product  line  mav 
be  useful  in  identif\ing  areas  in  which 
to  further  segment  the  portfolio. 

Estimating  Loss  on  Groups  of  Loans 

Based  on  the  segmentation  of  the 
portfolio,  a  credit  union  should  estimate 
the  FAS  5  portion  of  the  ALLL.  For 
those  segments  that  require  an  ALLL,'" 
the  credit  union  should  estimate  the 
loan  and  lease  losses,  on  at  least  a 


'    .Xn  I'v.iiiiplf  rif  ii  liMii  si-gini'iit  jliHl  ddfs  not 
Si^iifMlK  rwjiiirc  <iii  .M.I.I,  is  IimiisiIIihI  iirr  fullv 
SIM  uri'd  l)v  ilciMisil-,  mHiiitaiiifil  .it  Ihr  Icmliiis; 
( ri-ilil  iiniiiti 


quarterly  basis,  based  upon  its  ongoing 
loan  review  process  and  analysis  of  loan 
performance.  The  credit  union  should 
follow  a  systematic  and  consistently 
applied  approach  to  select  the  most 
appropriate  loss  measurement  methods 
and  support  its  conclusions  and 
rationale  with  written  documentation. 
Regardless  of  the  method  used  to 
measure  losses,  a  credit  union  should 
demonstrate  and  document  that  the  loss 
measurement  methods  used  to  estimate 
the  ALLL  for  each  segment  are 
determined  in  accordance  with  GAAP 
as  of  the  financial  statement  date.'" 

One  method  of  estimating  loan  losses 
for  groups  of  loans  is  through  the 
application  of  loss  rates  to  the  groups' 
aggregate  loan  balances.  Such  loss  rates 
typically  reflect  historical  loan  loss 
experience  for  each  group  of  loans, 
adjusted  for  relevant  environmental 


'"  Kil.T  to  parasriiph  8|b)  of  FAS  5.  Alsri.  the 
.■\l(ll'.^  is  {  urreiitly  dtivclopinga  Statpment  (if 
I'risitidii  ihal  will  priividc  inore  spi^  ifii  ^liidaiii  r 
iin  ai.coiirilint;  for  loan  liissi-s. 


factors  (e.g..  industry,  geographical, 
economic,  and  political  factors)  over  a 
defined  period  of  time.  If  a  credit  union 
does  not  have  loss  experience  of  its 
own,  it  may  be  appropriate  to  reference 
the  loss  experience  of  other  credit 
unions,  provided  that  the  credit  union 
demonstrates  that  the  attributes  of  the 
loans  in  its  portfolio  segment  are  similar 
to  those  of  the  loans  included  in  the 
portfolio  of  the  credit  union  providing 
the  loss  experience.'"'  Credit  unions 
should  maintain  supporting 
documentation  for  the  technique  used  to 
develop  their  loss  rates,  including  the 
period  of  time  over  which  the  losses 
were  incurred.  If  a  range  of  loss  is 
determined,  credit  unions  should    " 
maintain  documentation  to  support  the 
identified  range  and  the  rationale  used 
for  determining  which  estimate  is  the 
best  estimate  within  the  range  of  loan 


'"  Rt'fer  to  paragraph  23  of  FAS  .1. 
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losses.  An  example  of  how  a  small 
credit  union  performs  a  comprehensive 


historical  loss  analysis  is  provided  as 
the  first  item  in  Illustration  D. 


ILLUSTRATION  D 

DOCUMENTING  THE  SETTING  LOSS  RATES 

Comprehensive  loss  analysis  In  a  small  craUt  mnhn 

A  small  credit  union  determines  its  loss  rates  based  on  loss  rates  over  a  three-year  historical  period. 
The  analysis  is  conducted  by  type  of  loan  and  is  fiirther  segmented  by  originating  branch  office.  The  analysis 
considers  charge-offs  and  recoveries  in  determining  die  loss  rate.  The  credit  union  also  considers  the  loss 
rates  for  each  loan  grade  and  compares  them  to  historical  losses  on  similarly  rated  loans  in  arriving  at  the 
historical  loss  factor.  The  credit  union  maintains  supporting  documentation  for  its  loss  factor  analysis, 
including  historical  losses  by  type  of  loan,  originating  branch  office,  and  loan  grade  for  the  three-year  period. 

Adjustment  of  loss  rates  for  changes  In  local  economic  conditions 

A  credit  uniiHi  develops  a  factor  to  adjust  loss  rates  for  its  assessment  of  the  impact  of  changes  in 
the  local  economy.  For  example,  wben  analyzing  die  loss  rate  on  business  real  estate  loans,  the  assessment 
identifies  changes  in  recent  commercial  building  occupancy  rates.  The  credit  union  generally  finds  the 
occupancy  statistics  to  be  a  good  indicator  of  probable  losses  on  these  types  of  loans.  The  credit  union 
maintains  documentation  that  summarizes  the  relationship  between  current  occupancy  rates  and  its  loss 
experience. 


Before  employing  a  loss  estimation 
model,  a  credit  union  should  evaluate 
and  modify,  as  needed,  the  model's 
assumptions  to  ensure  that  the  resulting 
loss  estimate  is  consistent  with  GAAP. 
In  order  to  demonstrate  consistency 
with  GAAP,  credit  unions  that  use  loss 
estimation  models  typically  document 
the  evaluation,  the  conclusions 
regarding  the  appropriateness  of 
estimating  loan  losses  with  a  model  or 
other  loss  estimation  tool,  and  the 
support  for  adjustments  to  the  model  or 
its  results. 

In  developing  loss  measurements, 
credit  unions  should  consider  the 
impact  of  current  environmental  factors 
and  then  document  which  factors  were 
used  in  the  analysis  and  how  those 
factors  affect  the  loss  measurements. 
Factors  that  should  be  considered  in 
developing  loss  measurements  include 
the  following:-" 

(1)  Levels  of  and  trends  in 
delinquencies  and  impaired  loans: 

(2)  Levels  of  and  trends  in  charge-offs 
and  recoveries; 

(3)  Trends  in  volume  and  terms  of 
loans; 

(4)  Effects  of  any  changes  in  risk 
selection  and  underwriting  standards, 
and  other  changes  in  lending  policies, 
procedures,  and  practices; 


-'"  Refer  to  paragraph  6.08  in  the  AICPA  Audit 
Guide. 


(5)  Experience,  ability,  and  depth  of 
lending  management  and  other  relevant 
staff: 

(6)  National  and  local  economic 
trends  and  conditions; 

(7)  Industry  conditions;  and 

(8)  Effects  of  changes  in  credit 
concentrations. 

For  any  adjustment  of  loss 
measurements  for  environmental 
factors,  the  credit  union  should 
maintain  sufficient,  objective  evidence 
to  support  the  amount  of  the  adjustment 
and  to  explain  why  the  adjustment  is 
necessar>'  to  reflect  current  information, 
events,  circumstances,  and  conditions 
in  the  loss  measurements. 

The  second  item  in  Illustration  D 
provides  an  example  of  how  a  credit 
union  adjusts  its  business  real  estate 
historical  loss  rates  for  changes  in  local 
economic  conditions.  Q&A  #4  in 
Appendix  A  provides  an  example  of 
maintaining  supporting  documentation 
for  adjustments  to  portfolio  segment  loss 
rates  for  an  environmental  factor  related 
to  an  economic  downturn  in  the 
borrower's  primary  industry".  Q&A  #5  in 
Appendix  A  describes  one  credit 
union's  process  for  determining  and 
documenting  an  ALLL  for  loans  that  are 
not  individually  impaired  but  have 
characteristics  indicating  there  are  loan 
losses  on  a  group  basis. 


Consolidating  the  Loss  Estimates 

To  verif\'  that  ALLL  balances  are 
presented  fairly  in  accordance  with 
GAAP  and  are  auditable.  management 
should  prepare  a  document  that 
summarizes  the  amount  to  be  reported 
in  the  financial  statements  for  the  ALLL. 
The  board  of  directors  should  review 
and  approve  this  summary. 

Common  elements  in  such  summaries 
include: 

(1 )  An  estimate  of  the  probable  loss  or 
range  of  loss  incurred  for  each  category 
evaluated  (e.g.,  individually  evaluated 
impaired  loans,  homogeneous  pools, 
and  other  groups  of  loans  that  are 
collectively  evaluated  for  impairment): 

(2)  The  aggregate  probable  loss 
estimated  using  the  credit  union's 
methodology: 

(3)  A  summar>'  of  the  current  ALLL 
balance; 

(4)  The  amount,  if  any.  by  which  the 
ALLL  is  to  be  adjusted:-'  and 

(5)  Depending  on  the  level  of  detail 
that  supports  the  ALLL  analysis, 
detailed  sub-schedules  of  loss  estimates 
that  reconcile  to  the  summary-  schedule. 

Illustration  E  describes  how  a  credit 
union  documents  its  estimated  ALLL  bv 


•'  .Stil)M^|iii-nt  tn  ailjiistiniMits.  ihtTP  should  Iw  nn 
material  (iifferen(  es  ln-tui-i-n  the  <  oiisolidateil  loss 
nstiinatr.  as  deterniiiieil  hv  the  iiieihciiloliigv.  .uul 
the  final  Al.LI.  Iidlaiu  e  reported  in  the  rinaM(  lal 
slaleinents. 
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adding  comprehensive  explanations  to 
its  summarv  schedule. 


ILLUSTRATION  E 

SUMMARIZING  LOSS  ESTIMATES 

Descriptive  comments  added  to  the  consolidated  ALLL  summary  schedule 

I  .  . 

To  simplify  the  supporting  documentation  process  and  to  eliminate  redundancy,  a  credit  union 
adds  detailed  supporting  information  to  its  summary  schedule.  For  example,  this  credit  union's  board 
of  directors  receives,  within  the  body  of  the  ALLL  summary  schedule,  a  brief  description  of  the  credit 
union's  policy  for  selecting  loans  for  evaluation  iinder  FAS  1 14.  Additionally,  the  credit  union 
identifies  which  FAS  1 14  impairment  measurement  method  was  used  for  each  individually  reviewed 
impaired  loan.  Other  items  on  the  schedule  include  brief  descriptions  of  loss  factors  for  each  segment 
of  the  loan  portfolio,  the  basis  for  adjustments  to  loss  rates,  and  explanations  of  changes  in  ALLL 
amounts  from  period  to  period,  including  cross-references  to  more  detailed  supporting  documents. 


Generally,  a  credit  union's  review  and 
approval  process  for  the  ALLL  relies 
upon  the  data  provided  in  these 
consolidated  summaries.  There  may  be 
instances  in  which  individuals  or 
committees  that  review  the  ALLL  - 
methodology  and  resulting  allowance 
balance  identify'  adjustments  that  need 
to  be  made  to  the  loss  estimates  to  ' 
provide  a  better  estimate  of  loan  losses. 
These  changes  may  be  due  to 
information  not  known  at  the  time  of 
the  initial  loss  estimate  (e.g., 
information  that  surfaces  after 
determining  and  adjusting,  as  necessary, 
historical  loss  rates,  or  a  recent  decline 
in  the  marketability  of  property  after 
conducting  a  FAS  114  valuation  based 
upon  the  fair  value  of  collateral).  It  is 
important  that  these  adjustments  are 
consistent  with  GAAP  and  are  reviewed 
and  approved  by  appropriate  personnel. 
Additionally,  the  summary  should 
provide  each  subsequent  reviewer  with 
an  understanding  of  the  support  behind 
these  adjustments.  Therefore, 
management  should  document  the 
nature  of  any  adjustments  and  the 
underlying  rationale  for  making  the 
changes.  This  documentation  should  be 
provided  to  those  making  the  final 
determination  of  the  ALLL  amount. 
Q&A  #6  in  Appendix  A  addresses  the 
documentation  of  the  final  amount  of 
the  ALLL. 

Validating  the  ALLL  Methodology 

A  credit  union's  ALLL  methodology  is 
considered  valid  when  it  accurately 
estimates  the  amount  of  loss  contained 
in  the  portfolio.  Thus,  the  credit  union's 
methodology  should  include  procedures 
that  adjust  loss  estimation  methods  to 


reduce  differences  between  estimated 
losses  and  actual  subsequent  charge- 
offs,  as  necessary. 

To  verify  that  the  ALLL  methodology 
is  valid  and  conforms  to  GAAP  and 
supervisory  guidance,  a  credit  union's 
directors  should  establish  internal 
control  policies,  appropriate  for  the  size 
of  the  credit  union  and  the  type  and 
complexity  of  its  loan  products.  These 
policies  should  include  procedures  for  a 
review,  by  a  party  who  is  independent 
of  the  ALLL  estimation  process,  of  the 
ALLL  methodology  and  its  application 
in  order  to  confirm  its  effectiveness. 

In  practice,  credit  unions  employ 
numerous  procedures  when  validating 
the  reasonableness  of  their  ALLL 
methodology  and  determining  whether 
there  may  be  deficiencies  in  their 
overall  methodology  or  loan  grading 
process.  Examples  are: 

(1)  A  review  of  trends  in  loan  volume, 
delinquencies,  restructurings,  and 
concentrations. 

(2)  A  review  of  previous  charge-off 
and  recovery  history,  including  an 
evaluation  of  the  timeliness  of  the 
entries  to  record  both  the  charge-offs 
and  the  recoveries. 

(3)  A  review  by  a  party  that  is 
independent  of  the  ALLL  estimation 
process.  This  often  involves  the 
independent  party  reviewing,  on  a  test 
basis,  source  documents  and  underlying 
assumptions  to  determine  that  the 
established  methodology  develops 
reasonable  loss  estimates. 

(4)  An  evaluation  of  the  appraisal 
process  of  the  underlying  collateral. 
This  may  be  accomplished  by 
periodically  comparing  the  appraised 


value  to  the  actual  sales  price  on 
selected  properties  sold. 

Supporting  Documentation  for  the 
Validation  Process 

Management  usually  supports  the 
validation  process  with  the  workpapers 
from  the  ALLL  review  function. 
Additional  documentation  often 
includes  the  summary  findings  of  the 
independent  reviewer.  The  credit 
union's  board  of  directors,  or  its 
designee,  reviews  the  findings  and 
acknowledges  its  review  in  its  meeting 
minutes.  If  the  methodology  is  changed 
based  upon  the  findings  of  the 
validation  process,  documentation  that 
describes  and  supports  the  changes 
should  be  maintained. 

Appendix  A — ALLL  Questions  and 
Answers 

Introduction 

The  Questions  and  Answers  (Q&As) 
presented  in  this  appendix  serve  several 
purposes,  including  (1)  to  illustrate  the 
NClIA's  views,  as  set  forth  in  this  IRPS, 
about  the  types  of  decisions,  determinations, 
and  processes  a  credit  union  should 
document  with  respect  to  itsALLL 
methoclology  and  amounts:  and  (2)  to 
illustrate  the  types  of  ALLL  documentation 
and  processes  a  credit  union  might  prepare, 
retain,  or  use  in  a  particular  set  of 
circumstances.  The  level  and  types  of 
documentation  described  in  the  Q&.^s  should 
be  considered  neither  the  minimum 
acceptable  level  of  documentation  nor  an  all- 
inclusive  list.  Credit  unions  are  expected  to 
appiv  the  guidance  in  this  IRPS  to  their 
individual  facts.  c;ircumstances,  and 
situations.  If  a  credit  union's  fact  pattern 
differs  from  the  fact  patterns  incorporated  in 
the  following  Q&As,  the  credit  union  may 
decide  to  prepare  and  maintain  different 
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adding  comprehensive  explanations  to 
its  summary  schedule. 


ILLUSTRATION  E 

SUMMARIZING  LOSS  ESTIMATES 

Desaipttfe  eotimtatts  added  to  the  consoBdated  ALU.  smimmuy  schedule 

To  simplify  the  supporting  documentation  process  and  to  eliminate  redundancy,  a  credit  union 
adds  detailed  supporting  infbrmatian  to  its  summary  sdieduk.  For  example,  diis  credit  union's  board 
of  directors  receives,  widiin  the  body  of  the  ALLL  summary  schedule,  a  brief  description  of  die  credit 
union's  policy  for  selecting  loans  for  evaluation  under  FAS  1 14.  Additionally,  the  oedit  union 
identifies  which  FAS  1 14  impairment  measurement  method  was  used  for  each  individually  reviewed 
impaired  loan.  Other  items  on  the  sdiedule  inchide  brief  descriptions  of  loss  factors  for  each  segment 
of  die  loan  portfolio,  die  basis  for  adjustments  to  loss  rates,  and  explanations  of  changes  in  ALLL 
amounts  from  period  to  period,  iiKluding  crossHreferences  to  more  detailed  siqiporting  documents. 


Generally,  a  credit  union's  review  and 
approval  process  for  the  ALLL  relies 
upon  the  data  provided  in  these 
consolidated  siunmahes.  There  may  be 
instances  in  which  individuals  or 
committees  that  review  the  ALLL 
methodology  and  resulting  allowance 
balance  identify  adjustments  that  need 
to  be  made  to  the  loss  estimates  to 
provide  a  better  estimate  of  loan  losses. 
These  changes  may  be  due  to 
information  not  known  at  the  time  of 
the  initial  loss  estimate  (e.g., 
information  tbat  surfaces  ^er 
determining  and  adjusting,  as  necessary, 
historical  loss  rates,  or  a  recent  decline 
in  the  marketability  of  property  alter 
conducting  a  FAS  114  valuation  based 
upon  the  fair  value  of  collateral).  It  is 
important  that  these  adjustments  are 
consistent  with  GAAP  and  are  reviewed 
and  approved  by  appropriate  personnel. 
Additionally,  the  summary  should 
provide  each  subsequent  reviewer  with 
an  understanding  of  the  support  behind 
these  adjustments.  Therefore, 
management  should  document  the 
nature  of  any  adjustments  and  the 
underlying  rationale  for  making  the 
changes.  This  documentation  should  be 
provided  to  those  making  the  final 
determination  of  the  ALLL  amount. 
Q&A  #6  in  Appendix  A  addresses  the 
documentation  of  the  final  amount  of 
the  ALLL. 

Validating  the  ALLL  Methodology 

A  credit  union's  ALLL  methodology  is 
considered  valid  when  it  acoirately 
estimates  the  amount  of  loss  contained 
in  the  portfolio.  Thus,  the  credit  union's 
methodology  should  include  procedures 
that  adjust  loss  estimation  methods  to 


reduce  differences  between  estimated 
losses  and  actual  subsequent  charge- 
offs,  as  necessary. 

To  verify  that  the  ALLL  methodology 
is  valid  and  conforms  to  GAAP  and 
supervisory  guidance,  a  credit  union's 
directors  should  establish  internal 
control  policies,  appropriate  for  the  size 
of  the  credit  union  and  the  type  and 
complexity  of  its  loan  products.  These 
policies  should  include  procedures  for  a 
review,  by  a  party  who  is  independent 
of  the  ALLL  estimation  process,  of  the 
ALLL  methodology  and  its  application 
in  order  to  confirm  its  effectiveness. 

In  practice,  credit  imions  employ 
numerous  procedures  when  validating 
the  reasonableness  of  their  ALLL 
methodology  and  determining  whether 
there  may  be  deficiencies  in  their 
overall  methodology  or  loan  grading 
process.  Examples  are: 

(1)  A  review  of  trends  in  loan  volume, 
delinquencies,  restructurings,  and 
concentrations. 

(2)  A  review  of  previous  charge-off 
and  recovery  history,  including  an 
evaluation  of  the  timeliness  of  the 
entries  to  record  both  the  charge-offs 
and  the  recoveries. 

(3)  A  review  by  a  party  that  is 
independent  of  the  ALLL  estimation 
process.  This  often  involves  the 
independent  party  reviewing,  on  a  test 
basis,  source  documents  and  imderlying 
assumptions  to  determine  that  the 
established  methodology  develops 
reasonable  loss  estimates. 

(4)  An  evaluation  of  the  appraisal 
process  of  the  underlying  collateral. 
This  may  be  accomplished  by 
periodically  comparing  the  appraised 


value  to  the  actual  sales  price  on 
selected  properties  sold. 

Supporting  Documentation  for  the 
Validation  Process 

Management  usually  supports  the 
validation  process  with  the  workpapers 
from  the  ALLL  review  function. 
Additional  documentation  often 
includes  the  summary  findings  of  the 
independent  reviewer.  The  credit 
union's  board  of  directors,  or  its 
designee,  reviews  the  findings  and 
acknowledges  its  review  in  its  meeting 
minutes.  If  the  methodology  is  changed 
based  upon  the  findings  of  the 
validation  process,  documentation  that 
describes  and  supports  the  changes 
should  he  maintained. 

Appendix  A — ALLL  Questions  and 
Answers 

Intnjduction 

The  Questions  and  Answers  (Q&As) 
presented  in  this  appendix  serve  several 
purposes,  including  (1)  to  illustrate  the 
NCUA's  views,  as  set  forth  in  this  IRPS. 
about  the  types  of  decisions,  determinations, 
and  processes  a  credit  union  should 
document  with  respect  to  itsALLL 
methodology  and  amounts:  and  (2)  to 
illustrate  the  types  of  ALLL  documentation 
and  processes  a  credit  union  might  prepare, 
retain,  or  use  in  a  particular  set  of 
circumstances.  The  level  and  types  of 
documentation  described  in  the  Q&As  should 
be  considered  neither  the  minimum 
acceptable  level  of  documentation  nor  an  all- 
inclusive  list.  Credit  unions  are  expected  to 
apply  the  guidance  in  this  IRPS  to  their 
individual  facts,  circumstances,  and 
situations.  If  a  credit  union's  fact  pattern 
differs  from  the  fact  patterns  incorporated  in 
the  following  Q&As,  the  credit  union  may 
decide  to  prepare  and  maintain  different 
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types  of  documentation  than  did  the  credit 
unions  depicted  in  these  Q&As.    . 

QSrA  *1—ALLL  Under  FAS  1 14— Measuring 
and  Documenting  Impairment 

Facts:  Approximately  one-third  of  Credit 
Union  A's  business  loan  portfolio  consists  of 
large  balance,  non-homogeneous  loans.  Due 
to  their  large  individual  balances,  these  loans 
meet  the  criteria  under  Credit  Union  A's 
policies  and  procedures  for  individual 
review  for  impairment  under  FAS  114.  Upon 
review  of  the  large  balance  loans.  Credit 
Union  A  determines  that  certain  of  the  loans 
are  impaired  as  defined  by  FAS  114. 

Question:  For  the  business  loans  reviewed 
under  FAS  114  that  are  individually 
impaired,  how  should  Credit  Union  A 
measure  and  document  the  impairment  on 
those  loans?  Can  it  use  an  imptairment 
measurement  method  other  than  the  methods 
allowed  by  FAS  114? 

Interpretive  Response:  For  those  loans  that 
are  reviewed  individually  under  FAS  114 
and  considered  individually  impaired.  Credit 
Union  A  must  use  one  of  the  methods  for 
measuring  impairment  that  is  specified  by 
FAS  114  (that  is,  the  present  value  of 
expected  future  cash  flows,  the  loan's 
observable  market  price,  or  the  fair  value  of 
collateral).  Accordingly,  in  the  circumstances 
described  above,  for  the  loans  considered 
individually  impaired  under  FAS  114,  it 
would  not  be  appropriate  for  Credit  Union  A 
to  choose  a  measurement  method  not 
prescribed  by  FAS  114.  For  example,  it 
would  not  be  appropriate  to  measure  loan 
impairment  by  applying  a  loss  rate  to  each 
loan  based  on  the  average  historical  loss 
percentage  for  all  of  its  business  loans  for  the 
past  five  years. 

Credit  Union  A  should  maintain,  as 
sufficient,  objective  evidence,  written 
documentation  to  support  its  measurement  of 
loan  impairment  under  FAS  114.  If  Credit 
Union  A  uses  the  present  value  of  expected 
future  cash  flows  to  measure  impairment  of 
a  loan,  it  should  document  the  amount  and 
timing  of  cash  flows,  the  effective  interest 
rate  used  to  discount  the  cash  flows,  and  the 
basis  for  the  determination  of  cash  flows, 
including  consideration  of  current 
environmental  factors'  and  other  information 
reflecting  past  events  and  ciurent  conditions. 
When  Credit  Union  A  uses  the  fair  value  of 
collateral  to  measure  impairment.  Credit 
Union  A  should  document  how  it 
determined  the  fair  value,  including  the  use 
of  appraisals,  valuation  assumptions  and 
calculations,  the  supporting  rationale  for 
adjustments  to  appraised  values,  if  any,  and 
the  determination  of  costs  to  sell,  if 
applicable,  appraisal  quality,  and  the 
expertise  and  independence  of  the  appraiser. 
Similarly.  Credit  Union  A  should  document 
the  amount,  source,  and  date  of  the 
observable  market  price  of  a  loan,  if  that 
method  of  measuring  loan  impairment  is 
used. 


QS-A  m—ALLL  Under  FAS  1 14— Measuring 
Impainnent  for  a  Collateral  Dependent  Loan 

Facts:  Credit  Union  B  has  a  S750,000  loan 
outstanding  to  Member  X  that  is  secured  by 
real  estate,  which  Credit  Union  B 
individually  evaluates  under  FAS  114  due  to 
the  loan's  size.  Member  X  is  delinquent  in  its 
loan  payments  under  the  terms  of  the  loan 
agreement.  Accordingly,  Credit  Union  B 
determines  that  its  loan  to  Member  X  is 
impaired,  as  defined  by  FAS  114.  Because 
the  loan  is  collateral  dependent.  Credit 
Union  B  measures  impairment  of  the  loan 
based  on  the  fair  value  of  the  collateral. 
Credit  Union  B  determines  that  the  most 
recent  valuation  of  the  collateral  was 
performed  by  an  appraiser  eighteen  months 
ago  and,  at  that  time,  the  estimated  value  of 
the  collateral  (fair  value  less  costs  to  sell)  was 
$900,000. 

Credit  Union  B  believes  that  certain  of  the 
assumptions  that  were  used  to  value  the 
collateral  eighteen  months  ago  do  not  reflect 
current  market  conditions  and,  therefore,  the 
appraiser's  valuation  does  not  approximate 
current  fair  value  of  the  collateral.  Several 
buildings,  which  are  comparable  to  the  real 
estate  collateral,  were  recently  completed  in 
the  area,  increasing  vacancy  rates,  decreasing 
lease  rates,  and  attracting  several  tenants 
away  from  the  borrower.  Accordingly,  credit 
review  personnel  at  Credit  Union  B  adjust 
certain  of  the^aluation  assumptions  to  better 
reflect  the  current  market  conditions  as  they 
relate  to  the  loan's  collateral.^  After  adjusting 
the  collateral  valuation  assumptions,  the 
credit  review  department  determines  that  the 
current  e.stimated  fair  value  of  the  collateral, 
less  costs  to  sell,  is  $575,000.  Given  that  the 
recorded  investment  in  the  loan  is  S750.000, 
Credit  Union  B  concludes  that  the  loan  is 
impaired  by  $175,000  and  records  an 
allowance  for  loan  losses  of  $175,000. 

Question:  What  type  of  documentation 
should  Credit  Union  B  maintain  to  support 
its  determination  of  the  allowance  for  loan 
losses  of  $175,000  for  the  loan  to  Member  X? 

Interpretive  Response:  Credit  Union  B 
should  document  that  it  measured 
impairment  of  the  loan  to  Member  X  by  using 
the  fair  value  of  the  loan's  collateral,  less 
costs  to  sell,  which  it  estimated  to  be 
$575,000.  This  documentation  should 
include  the  credit  union's  rationale  and  basis 
for  the  $575,000  valuation,  including  the 
revised  valuation  assumptions  it  used,  the 
valuation  calculation,  and  the  determination 
of  costs  to  sell,  if  applicable. 

Because  Credit  Union  B  arrived  at  the 
valuation  of  $575,000  by  modifying  an  earlier 
appraisal,  it  should  document  its  rationale 
and  basis  for  the  changes  it  made  to  the 
valuation  assumptions  that  resulted  in  the 
collateral  value  declining  from  $900,000 
eighteen  months  ago  to  $573,000  in  the 
current  fjeriod.' 


<  Question  116  in  Exhibit  D-aOA  of  EITF  Topic 
D-.aO  and  attachments  indicates  that  environmental 
factors  include  existing  industry,  geographical, 
economic,  and  political  factors. 


2  When  reviewing  collateral  dependent  loans. 
Credit  Uniion  B  may  often  find  it  more  appropriate 
to  obtain  an  updated  appraisal  to  estimate  the  effect 
of  current  market  conditions  on  the  appraised  value 
instead  of  internally  estimating  an  adjustment. 

' In  accordance  with  the  htltC's  Federal  RegMM- 
Notice,  Implementation  Issues  Arising  from  FASB 
No.  114,  "Accounting  by  Creditors  for  Impairment 
of  a  Loan."  published  February  10,  1995  (60  FR 
7966,  Fetnuary  10,  1995),  impaired,  collateral- 


Q&^A  na-ALLL  Under  FAS  1 14— Fully 
Collateralized  Loans 

Facts:  Credit  Union  C  has  $500,000  in 
business  loans  that  are  fully  collateralized  by 
purchased  business  equipment.  The  loan 
agreement  for  each  of  these  loans  requires  the 
borrower  to  provide  qualifying  collateral 
sufficient  to  fully  secure  each  loan.  The 
member  borrowers  have  physical  control  of 
the  collateral.  Credit  Union  C  perfected  its 
security  interest  in  the  collateral  when  the 
funds  were  originally  distributed.  On  an 
annual  basis.Credit  Union  C  determines  the 
market  value  of  the  collateral  for  each  loan 
using  two  independent  market  quotes  and 
compares  the  collateral  value  to  the  loan 
carrying  value.  Semiannually  or  more 
frequently  as  needed,  the  Credit  Union  C's 
credit  administration  function  physically 
inspects  the  equipment.  If  there  are  any 
collateral  deficiencies.  CreditUnion  C  notifies 
the  borrower  and  requests  that  the  borrower 
immediately  remedy  the  deficiency.  Due  in 
part  to  its  efliclent  operation.  Credit  Union  C 
has  historically  not  incurred  any  material 
losses  on  these  loans.  Credit  Union  C 
believes  these  loans  are  fully-collateralized 
and  therefore  does  not  maintain  any  ALLL 
balance  for  these  loans. 

Question:  What  documentation  does  Credit 
Union  C  maintain  to  adequately  support  its 
determination  that  no  allowance  is  needed 
for  this  group  of  loans? 

Interpretive  Response:  CredU  Union  C's 
management  summary  of  the  ALLL  includes 
documentation  indicating  that,  in  accordance 
with  the  credit  union's  ALLL  policy,  the 
collateral  protection  on  these  loans  has  been 
verified  by  the  credit  union,  no  probable  loss 
has  been  incurred,  and  no  ALLL  is  necessary. 
Documentation  in  Credit  Union  C's  loan  files 
includes  the  two  independent  market  quotes 
obtained  annually  for  each  loan's  collateral 
amount,  the  documents  evidencing  the 
perfection  of  the  security  interest  in  the 
collateral,  and  other  relevant  supporting 
documents.  Additionally.  Credit  Union  C's 
ALLL  policy  includes  a  discussion  of  how  to 
determine  when  a  loan  is  considered  "fully 
collateralized"  and  does  not  require  an 
ALLL.  Credit  Union  C's  policy  requires  the 
following  factors  to  be  considered  and  the 
credit  union's  findings  concerning  these 
factors  to  be  fully  documented: 

1.  Volatility  of  the  market  value  of  the 
collateral: 

2.  Recency  and  reliability  of  the  appraisal 
or  other  valuation; 

3.  Recency  of  the  credit  union  or  other 
third  party  inspection  of  the  collateral: 

4.  Historical  losses  on  similar  loans: 

5.  Confidence  in  the  credit  union's  lien  or 
security  position  including  appropriate: 

a.  Type  of  security  perfection  (e.g.. 
physical  possession  of  collateral  or  secured 
filing): 

b.  Filing  of  security  perfection  (i.e.,  correct 
documents  and  with  the  appropriate 
officials),  and 

c.  Relationship  to  other  Kens. 

6.  Other  factors  as  appropriate  for  the  loan 
type 


dependent  loans  must  be  reported  at  the  fair  value 
of  collateral,  less  costs  to  sell,  in  regulator)'  reports 
This  treatment  is  to  be  applied  to  all  collateraj- 
dependent  loans,  regardless  of  type  of  collateral 
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QS-A  §4—ALLL  Under  FAS  5— Adjusting 
Loss  Rates 

Facts:  Credit  Union  D's  field  of 
membership  (lending  area)  includes  a 
metropolitan  area  that  is  financially 
dependent  upon  the  profitability  of  a  number 
of  sponsor  manufacturing  businesses.  These 
businesses  use  highly  specialized  equipment 
and  significant  quantities  of  rare  metals  in 
the  manufacturing  process.  Due  to  increased 
low-cost  foreign  competition,  several  of  the 
parts  suppliers  servicing  these  sponsor 
manufacturing  firms  declared  bankruptcy. 
The  foreign  suppliers  have  subsequently 
increased  prices  and  the  sponsor 
manufacturing  firms  have  suffered  from 
irrcreased  equipment  maintenance  costs  and 
smaller  profit  margins.  Additionally,  the  cost 
of  the  rare  metals  used  in  the  manufacturing 
process  increased  and  has  now  stabilized  at 
double  last  year's  price.  Due  to  these  events, 
the  sponsor  manufacturing  businesses  are 
experiencing  financial  difficulties  and  have 
recently  announced  downsizing  plans. 

Although  Credit  Union  D  has  yet  to 
confirm  an  increase  in  its  loss  experience  as 
a  result  of  these  events,  management  knows 
that  the  credit  union  lends  to  a  significant 
number  of  member's  for  business  and 
individual  purposes  whose  repayment  ability 
depends  upon  the  long-term  viability  of  the 
sponsor  manufacturing  businesses.  Credit 
Union  D's  management  has  identified 
particular  segments  of  its  business  and 
consumer  member  bases  that  include 
member  borrowers  highly  dependent  upon 
sales  or  salary  from  the  sponsor 
manufacturing  businesses.  Credit  Union  D's 
management  performs  an  analysis  of  the 
affected  portfolio  segments  to  adjust  its 
historical  loss  rates  used  to  determine  the 
ALLL.  In  this  particular  case.  Credit  Union  D 
has  experienced  similar  business  and  lending 
conditions  in  the  past  that  it  can  compare  to 
current  conditions. 

Question:  How  should  Credit  Union  D 
document  its  support  for  the  loss  rate 
adjustments  that  result  from  considering 
these  manufacturing  firms'  financial 
downturns? 

Interpretive  Response:  Credit  Union  D 
should  document  its  identification  of  the 
particular  segments  of  its  business  and 
consumer  loan  portfolio  for  which  it  is 
probable  that  the  sponsor  manufacturing 
business'  financial  downturn  has  resulted  in 
loan  losses.  In  addition.  Credit  Union  D 
should  document  its  analysis  that  resulted  in 
the  adjustments  to  the  loss  rates  for  the 
affected  portfolio  segments.  As  part  of  its 
documentation,  Credit  Union  D  maintains 
copies  of  the  documents  supporting  the 
analysis,  including  relevant  newspaper 
articles,  economic  reports,  and  economic 
data,  and  notes  from  discussions  with 
individual  member  borrowers. 

Because  in  this  case  Credit  Union  D  has 
had  similar  situations  in  the  past,  its 
supporting  documentation  also  includes  an 
analysis  of  how  the  current  conditions 
compare  to  its  previous  loss  experiences  in 
similar  circumstances.  As  part  of  its  effective 
ALLL  methodology.  Credit  Union  D  creates  a 
summary  of  the  amount  and  rationale  for  the 
adjustment  factor,  which  management 
presents  to  the  audit  committee  and  board  for 


their  review  and  approval  prior  to  the 
issuance  of  the  financial  statements. 

Q&A  1t5—ALLL  Under  FAS  5—EsUmating 
Losses  on  Loans  Individually  Reviewed  for 
Impairment  but  Not  Considered  Individually 
Impaired 

Facts:  Credit  Union  E  has  outstanding 
loans  of  $875,000  to  Member  Y  and  $725,000 
to  Member  Z,  both  of  which  are  paying  as 
agreed  upon  in  the  loan  documents.  The 
credit  union's  ALLL  policy  specifies  that  all 
loans  greater  than  $700,000  must  be 
individually  reviewed  for  impairment  under 
FAS  1 14.  Member  Y's  financial  statements 
reflect  a  strong  net  worth,  good  profits,  and 
ongoing  ability  to  meet  debt  service 
requirements.  In  contrast,  recent  information 
indicates  Member  Z's  profitability  is 
declining  and  its  cash  flow  is  tight. 
Accordingly,  this  loan  is  rated  substandard 
under  th?  credit  union's  loan  grading  system. 
Despite  its  concern,  management  believes 
Member  Z  will  resolve  its  problems  and 
determines  that  neither  loan  is  individually 
impaired  as  defined  by  FAS  114. 

Credit  Union  E  segments  its  loan  portfolio 
to  estimate  loan  losses  under  FAS  5.  Two  of 
its  loan  portfolio  segments  are  Segment  1  and 
Segment  2.  The  loan  to  Member  Y  has  risk 
characteristics  similar  to  the  loans  included 
in  Segment  1  and  the  loan  to  Member  Z  has 
risk  characteristics  similar  to  the  loans 
included  in  Segment  2.* 

In  its  determination  of  the  ALLL  under 
FAS  5,  Credit  Union  E  includes  its  loans  to 
Member  Y  and  Member  Z  in  the  groups  of 
loans  with  similar  characteristics  (i.e.. 
Segment  1  for  Member  Y's  loan  and  Segment 
2  for  Member  Z's  loan).  Management's 
analyses  of  Segment  1  and  Segment  2 
indicate  that  it  is  probable  that  each  segment 
includes  some  losses,  even  though  the  losses 
cannot  be  identified  to  one  or  more  specific 
loans.  Management  estimates  that  the  use  of 
its  historical  loss  rates  for  these  two 
segments,  with  adjustments  for  changes  in 
environmental  factors  provides  a  reasonable 
estimate  of  the  credit  union's  probable  loan 
losses  in  these  segments. 

Question:  How  does  Credit  Union  E 
adequately  support  and  document  an  ALLL 
under  FAS  5  for  these  loans  that  were 
individually  reviewed  for  impairment  but  are 
not  considered  individually  impaired? 

Interpretive  Response:  As  part  of  Credit 
Union  E's  effective  ALLL  methodology,  it 
documents  the  decision  to  include  its  loans 
to  Member  Y  and  Member  Z  in  its 
determination  of  its  ALLL  under  FAS  5.  It 
also  documents  the  specific  characteristics  of 
the  loans  that  were  the  basis  for  grouping 
these  loans  with  other  loans  in  Segment  1 
and  Segment  2,  respectively.  Credit  Union  E 
maintains  documentation  to  support  its 
method  of  estimating  loan  losses  for  Segment 
1  and  Segment  2,  including  the  average  loss 
rate  used,  the  analysis  of  historical  losses  by 
loan  type  and  by  internal  risk  rating,  and 
support  for  any  adjustments  to  its  historical 
loss  rates.  The  credit  union  also  maintains 


*  These  groups  of  loans  do  not  include  any  loans 
that  have  been  individually  reviewed  for 
impaijTDent  under  FAS  114  and  determined  to  be 
impaired  as  defined  by  FAS  1 14. 


copies  of  the  economic  and  other  reports  that 
provided  source  data. 

Q6-A  #6 — Consolidating  the  Loss  Estimates — 
Documenting  the  Reported  ALLL 

Facts:  Credit  Union  F  determines  its  ALLL 
using  an  established  systematic  process.  At 
the  end  of  each  period,  the  accounting 
department  prepares  a  summary  schedule 
that  includes  the  amount  of  each  of  the 
components  of  the  ALLL,  as  well  as  the  total 
ALLL  amount,  for  review  by  senior 
management,  the  Credit  Committee,  and, 
ultimately,  the  board  of  directors.  Members 
of  senior  management  and  the  Credit 
Committee  meet  to  discuss  the  ALLL.  During 
these  discussions,  they  identify  changes  to  be 
made  to  certain  of  the  ALLL  estimates.  As  a 
result  of  the  adjustments  made  by  senior 
management,  the  total  amount  of  the  ALLL 
changes.  However,  senior  management  (or  its 
designee)  does  not  update  the  ALLL 
summary  schedule  to  reflect  the  adjustments 
or  reasons  for  the  adjustments.  When 
performing  their  audit  of  the  financial 
statements,  the  independent  accountants  are 
provided  with  the  original  ALLL  summary 
schedule  that  was  reviewed  by  management 
and  the  Credit  Committee,  as  well  as  a  verbal 
explanation  of  the  changes  made  by  senior 
management  and  the  Credit  Committee  when 
they  met  to  discuss  the  loan  loss  allowance. 

Question:  Are  Credit  Union  F's 
documentation  practices  related  to  the 
balance  of  its  loan  loss  allowance 
appropriate? 

Interpretive  Response:  No.  A  credit  union 
must  maintain  supporting  documentation  for 
the  loan  loss  allowance  amount  reported  in 
its  financial  statements.  As  illustrated  above, 
there  may  be  instances  in  which  ALLL 
reviewers  identify  adjustments  that  need  to 
be  made  to  the  loan  loss  estimates.  The 
nature  of  the  adjustments,  how  they  were 
measured  or  determined,  and  the  underlying 
rationale  for  making  the  changes  to  the  ALLL 
balance  should  be  documented.  Appropriate 
documentation  of  the  adjustments  should  be 
provided  to  the  board  of  directors  (or  its 
designee)  for  review  of  the  final  ALLL 
amount  to  be  reported  in  the  financial 
statements.  For  credit  unions  subject  to 
external  audit,  this  documentation  should 
also  be  made  available  to  the  supervisory 
committee  and  its  independent  accountants. 
If  changes  frequently  occur  during 
management  or  committee  reviews  of  the 
ALLL,  management  may  find  it  appropriate 
to  analyze  the  reasons  for  the  frequent 
changes  and  to  reassess  the  methodology  the 
credit  union  uses. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No*.  50-321  and  50-366] 

SouttMm  Nuciaar  Operating  Company, 
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laauanca  of  Amandmanta  toFacillty 
Ooaratina  Uranaa-  Pmnnaart  No 
SMgnmcani  nazafaaconaiCMraiion 
Datarmination,  and  Opportunity  for  a 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-57 
and  NFP-5  issued  to  Southern  Nuclear 
Operating  Company,  Inc.  et  al.,  (the 
licensee)  for  oper&tion  of  the  Edwin  I. 
Hatch  Nuclear  Plant,  Units  1  and  2, 
located  in  Appling  County,  Georgia. 

The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
allow  the  main  control  room  boimdary 
to  be  opened  intermittently  under 
administrative  controls  and  to  allow  24 
hours  to  restore  the  main  control  room 


boundary  to  Operable  status  before 
requiring  the  plant  to  perform  an 
orderly  shutdown. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  involve  the  Main 
Control  Room  Environmental  (MCREC) 
system  which  provides  a  radiologically 
controlled  environment  from  which  the  plant 
can  be  operated  following  a  design  basis 
accident  (DBA).  Therefore,  the  MCREC 
system  is  not  assumed  to  be  the  initiator  of 
any  analyzed  accident.  The  proposed 
changes  allow  the  main  control  room 
boundary  to  be  opened  intermittently  under 
administrative  control,  and  allow  24  hours  to 
restore  the  main  control  room  boundary  to 
Operable  status  before  requiring  the  plant  to 
perform  an  orderly  shutdown.  The  24  hour 
Completion  Time  is  reasonable  based  on  the 
low  probability  of  a  DBA  occurring  during 
this  time  pwriod  and  SNC's  commitment  to 
implement,  via  administrative  controls, 
appropriate  compensatory  measures 
consistent  with  the  intent  of  10  CFR  50, 
Appendix  A,  General  Design  Critieria  (GDC) 
19.  These  comptensatory  measures  minimize 
the  consequences  of  an  open  main  control 
room  boundary  and  assure  that  MCREC 
system  can  continue  to  pwrform  its  function. 
As  such,  these  changes  will  not  affect  the 
function  or  operation  of  any  other  systems, 
structures,  or  components. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluted. 

The  proposed  changes  allow  the  main 
control  room  boundary  to  be  opened 
intermittently  under  administrative  control, 
and  allow  24  hours  to  restore  the  main 
control  room  boundary  to  Operable  status 
before  requiring  the  plant  to  perform  an 
orderly  shutdown.  The  24  hour  Completion 
Time  is  reasonable  based  on  the  low 
probability  of  a  DBA  occuning  during  this 


time  period  and  SNC's  commitment  to 
implement,  via  administrative  controls, 
appropriate  compensatory  measures 
consistent  with  the  intent  of  10  CFR  50, 
Appendix  A.  GDC  19.  These  compensatory 
measures  minimize  the  consequences  of  an 
open  main  control  room  boundary  and  assure 
that  the  MCREC  system  can  continue  to 
perform  its  function.  As  such,  these  changes 
will  not  affect  the  function  or  operation  of 
any  other  systems,  structures,  or  components. 

3.  The  propose  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  allow  the  main 
control  room  boundary  to  be  op>ened 
intermittently  under  administrative  control, 
and  allow  24  hours  to  restore  the  main 
control  room  boundary  to  Operate  status 
before  requiring  the  plant  to  perform  an 
orderly  shutdown.  The  24  hour  Completion 
Time  is  reasonable  based  on  the  low 
probability  of  a  DBA  occurring  during  this 
time  period  and  SNC's  commitment  to 
implement,  via  administrative  controls, 
appropriate  compensatory  measures 
consistent  with  the  intent  of  10  CFR  50, 
Appendix  A,  GDC  19.  These  compensatory 
measures  minimize  the  consequences  of  an 
open  main  control  room  boundary  and  assure 
that  the  MCREC  system  can  continue  to 
perform  its  function  such  that  compliance 
with  GDC  19  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  llie 
Commission  exi>ects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
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Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Docimient  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  26,  2001,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  oirrent  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/NRC/CFR/ 
index.html.  If  there  are  problems  in 
accessing  the  document,  contact  the 
Public  Docimient  Room  Reference  staff 
at  1-800-397-4209,  301-415-4737.  or 
by  e-mail  to  pdi^nrc.gov.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  partioilahty  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
mth  partioilar  reference  to  the 
foUowing  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 


natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeiding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

ff  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
issuance  of  the  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville.  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw  Pittman,  Pott  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  8,  2001, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North,  ^ 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

Publicly  available  records  will  be 
accessible  firom  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/NRC/ 
ADAMS/index-html.  U  you  do  not  have 
access  to  ADAMSor  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdi9nrc.gov. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  October  2001. 
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For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 
Project  Manager,  Section  1.  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-26945  Filed  10-25-01;  8:45  am) 
BHXMC  CODE  7590-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Rnal  Decision  Related  to  the  U.S. 
Department  of  Energy's  General 
Guidelines  for  the  Recommendation  of 
Silas  for  Nuclear  Waste  Repositories 
and  Its  Yucca  Mountain  Site  Suitability 
Guidelines 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Concurrence  on  the  U.S. 
Department  of  Energy's  revision  of  its 
general  guidelines  for  the 
recommendation  of  sites  for  nuclear 
waste  repositories,  and  on  its  guidelines 
for  determining  the  suitability  of  the  site 
at  Yucca  Mountain,  Nevada. 

SUMMARY:  This  final  decision  sets  forth 
the  reasons  of  the  U.S.  Nuclear 
Regulatory  Commission  ("NRC"  or  the 
"Commission")  for  concurring  on  the 
revised  "General  Guidelines  for  the 
Recommendation  of  Sites  for  Nuclear 
Waste  Repositories"  and  on  the  "Yucca 
Mountain  Site  Suitability  Guidelines," 
designated  10  CFR  part  963,  proposed 
by  the  U.S.  Department  of  Energy 
("DOE"  or  the  "Department").  These 
draft  final  guidelines  were  submitted  by 
DOE  to  the  Commission  for  review  and 
concurrence  on  May  4,  2000. 
EFFECTIVE  DATE:  October  26,  2001. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Michael  P.  Lee,  Division  of  Waste 
Management,  Environmental  and 
Performance  Assessment  Branch, 
telephone  301/415-6677,  e-mail: 
mpl@NRC.gov;  or  C.  William  Reamer, 
Division  of  Waste  Management,  liigh- 
Level  Waste  Branch,  telephone  301/ 
415-6537.  e-mail:  cbrQNRC.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  1 12(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA)  directed 
DOE  to  develop  general  siting 
guidelines  for  the  recommendation  of 
sites  for  characterization  as  potential 
repositories  for  the  disposal  of  spent 
nuclear  fuel  and  other  high-level 
radioactive  wastes  (HLW).  Section 
112(a)  also  called  for  NRC  to  concur  on 
those  guidelines.  DOE  issued  its  final 
guidelines,  in  the  form  of  10  CFR  part 
960,  on,£)ecember  6, 1984  (49  FR 


47715).  The  DOE  guidelines  defined  the 
technical  requirements  that  candidate 
sites  must  meet,  and  specified  how  DOE 
would  implement  its  HLW  repository 
site-selection  process.  The  guidelines 
also  recognized  NRC  jurisdiction  for  the 
resolution  of  differences  between  the 
guidelines  and  NRC's  regulations 
governing  the  disposal  of  HLW  in 
geologic  repositories  at  10  CFR  part  60 
and  provided  that  DOE  would  obtain 
NRC  concurrence  on  future  revisions  to 
the  siting  guidelines.  NRC  concurred  on 
DOE's  general  siting  guidelines  in  July 
1984  (49  FR  28130). 

In  1987,  Congress  amended  the 
NWPA  and  directed  DOE  to  characterize 
only  the  Yucca  Mountain  site,  in  Nye 
County,  Nevada.  In  1992.  in  the  Energy 
Policy  Act  (EnP A— Public  Law  102- 
486),  Congress  directed  the  National 
Academy  of  Sciences  (NAS)  to  conduct 
a  study  to  provide  findings  and 
recommendations  on  reasonable 
standards  for  protection  of  the  public 
health  and  safety,  from  releases  of 
radioactive  materials  stored  or  disposed 
of  in  a  repository  at  the  Yucca  Mountain 
site.  The  EnPA  also  required  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  issue  public  health  and  safety 
standards  consistent  with  the  findings 
and  recommendations  of  the  NAS,  and 
the  NRC  to  modify  its  technical 
requirements  and  criteria  to  be 
consistent  with  EPA's  standards.  The 
NAS  published  its  recommendations  in 
August  1995. 

On  December  16,  1996,  EKDE 
published  proposed  modifications  to  its 
original  1984  guidelines  (61  FR  66158). 
DOE's  proposed  amendments  would 
have  created  a  new  subpart  to  part  960, 
addressing  only  the  Yucca  Mountain 
site,  and  were  designed  to  concentrate 
the  regulatory  review  on  the  analyses  of 
overall  repository  performance.  EPA 
published  its  final  site-specific  radiation 
standards  for  Yucca  Mountain  (40  CFR 
part  197)  on  June  13,  2001  (66  FH 
32073).  After  publication  of  proposed 
site-specific  disposal  regulations  for 
public  comment  on  February  22, 1999 
(64  FR  8640),  NRC  considered  and 
affirmed  NRC's  final  regulations  on 
September  7.  2001. 

n.  DOE's  Revised  Siting  Guidelines 

In  1999,  DOE  decided  to  issue  a 
revised  proposal  amending  its  general 
guidelines,  in  lieu  of  finalizing  the  1996 
pro]}osed  revised  guidelines.  Its  revised 
proposal  limited  the  general  guidelines 
to  the  preliminary  screening  of  potential 
sites  for  a  nuclear  waste  repository,  and 
added  a  new  part  963  for  determining 
the  suitability  of  the  Yucca  Mountain 
site  for  a  potential  geologic  repository 
(64  FR  167054). 


DOE  gave  three  principal  reasons  for 
its  new  proposal:  (a)  The  need  to 
provide  more  specificity  for  the  criteria 
and  methodology  to  be  used  in 
evaluating  the  suitability  of  the  Yucca 
Mountain  site  and  to  better  explain  the 
legal  bases  for  the  proposal;  (b)  DOE's 
issuance,  in  December  1998,  of  the 
report  entitled.  "Viability  Assessment  of 
a  Repository  at  Yucca  Mountain," 
which  sets  forth  the  bases  ^or  the  site 
suitability  criteria  DOE  is  proposing  to 
use  and  the  methodology  for  applying 
the  criteria  to  a  design  for  a  proposed 
repository  at  the  Yucca  Mountain  site; 
and  (c)  the  need  for  better  alignment 
with  EPA's" and  NRC's  site-specific 
regulations,  under  development  at  the 
time.  See  64  FR  67054.  67055.  The 
public  comment  period  for  the  proposed 
rule  ended  on  February  14,  2000.  In 
addition,  DOE  conducted  two  public 
hearings  in  Nevada  as  part  of  the  public 
comment  process.  Overall,  DOE 
received  about  125  comments, 
questions,  and  concerns  on  its  proposal 
from  45  entities  and  members  of  the 
public,  including  comments  from  the 
NRC  staff,  dated  March  3.  2000. 

In  the  new  part  963.  DOE  proposes 
two  separate  determinations  for 
evaluating  the  suitabilify  of  the  Yucca 
Mountain  site.  Using  information  and 
data  developed  through  its  site 
characterization  programs  to  date,  DOE 
would  conduct  both  a  preclosure  and  a 
postclosure  safety  evaluation.  The  two 
separate,  risk-based  assessments  are 
consistent  with  NRC's  final  site-specific 
regulation  for  the  proposed  Yucca 
Mountain  site,  10  CFR  part  63,  which 
calls  for  an  Preclosure  Safety 
Assessment  and  Total  System 
Performance  Assessment  for  the  two 
respective  phases  of  repository 
activities.  DOE  would  compare  the 
results  from  each  of  the  two  analyses 
with  the  applicable  EPA  standards  and 
the  NRC  regulations.  10  CFR  part  963 
also  specifies  the  evaluation  methods 
and  criteria  to  be  used,  as  well  as  the 
specific  determinations  to  be  reached  by 
EKDE.  Although  the  revised  draft  final 
siting  guidelines  at  part  963  are  closely 
linked  to  certain  licensing  criteria  and 
requirements  in  NRC's  part  63 
regulation,  DOE  has  noted  that  meeting 
part  963  would  not  be  the  equivalent  of 
a  determination  that  the  candidate  site 
and  the  proposed  design  will  meet  all 
the  NRC  licensing  requirements 
necessary  to  receive  authorization  to 
construct  the  proposed  repository  at 
Yucca  Mountain. 

In  a  letter  dated  May  4,  2000.  DOE 
sent  to  the  Commission,  for  its  review 
and  concurrence,  the  revised  draft  final 
siting  guidelines,  in  the  form  of  a 
proposed  Federal  Register  notice 
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amendiiig  part  960  and  containing  the 
new  part  963.  Also  included  as  part  of 
the  proposed  Federal  Register  notice 
were  a  DOE  analysis  and  response  to  the 
comments. 


m.  Concurrence  Criteria     | 

The  Commission  considered  what 
criteria  were  appropriate  for  its 
concurrence  in  its  1984  decision-making 
on  DOE's  siting  guidelines  and  believes 
that  these  criteria  should  continue  to  be 
used,  to  the  extent  that  they  are  still 
appropriate.  The  1984  concurrence 
criteria  were: 

1.  The  siting  guidelines  must  not  be 
in  conflict  with  NRC's  geologic  disposal 
regulations. 

2.  The  siting  guidelines  must  not 
contain  provisions  that  might  lead  £)OE 
to  select  sites  that  would  not  be 
reasonable  alternatives  for  an 
Environmental  Impact  Statement  (EIS). 

3.  The  siting  guidelines  should  not 
contain  provisions  that  are  in  conflict 
with  NRC  responsibilities  embodied  in 
NWPA,  as  amended. 

The  Commission  finds  that  the  first 
and  the  third  criteria  remain  relevant. 
The  second  criterion  is  no  longer 
relevant  because  the  1987  amendments 
to  the  NWPA  eliminated  the  need  for 
consideration  of  alternative  repository 
sites  in  an  EIS.  Moreover,  in  providing 
its  1984  concurrence,  DOE  agreed  to 
meet  seven  conditions,  of  which  the 
principal  two  ^  were: 

1.  DOE  was  to  amend  its  siting 
guidelines  to  recognize  NRC  jurisdiction 
over  resolution  of  differences  between 
the  Department's  siting  guidelines  and 
NRC's  geologic  disposal  regulations. 

2.  DOE  was  to  commit  to  obtain  NRC 
concurrence  on  future  siting  guideline 
revisions. 

These  two  conditions  remain  valid  for 
the  present  concurrence  decision. 

IV.  Commission  Decision 

The  NRC  staff  raised  three  issues  in 
its  March  3,  2000.  comments  on  DOE's 
1999  proposed  revised  guidelines.  First, 
the  staff  pointed  out  that  there  appeared 
to  be  no  discussion  addressing  the 
potential  matter  of  a  conflict  between 
the  proposed  revisions  and  the 
applicable  NRC  regulations  and 
recommended  that  this  issue  be 
addressed  in  the  statement  of 
considerations  (SOC)  for  the  guidelines. 
Second,  the  staff  noted  that  the  SOC 
inappropriately  included  a  reference  to 
NRC's  qiiality  assurance  (QA)  criteria  of 
Appendix  B  in  10  CFR  part  50  as 
'^considerations"  rather  than  as  "pass/ 


>  The  remaining  conditions  pertained  to  specific 
languate  in  the  siting  criteria,  thernselves.  as  well 
as  clarifications  and  additional  specificity  regarding 
their  application. 


fail  Standards"  in  DOE's  discussion  of 
how  it  has  defined  "criteria."  Staff 
imderscored  that  NRC's  QA  criteria  are 
factors  that  must  be  present  if  DOE's  QA 
program  is  to  be  judged  adequate  and 
that  any  implication  that  NRC's  QA 
criteria  are  not  required  should  be 
avoided,  lest  confusion  result  as  to  their 
standing  as  regulatory  requirements. 
Third,  the  staff  noted  that  DOE's 
proposed  definition  of  "cladding" 
conveyed  the  inacciuate  notion  that  all 
cladding  is  corrosion-resistant,  whereas, 
in  reality,  some  spent  nuclear  fuels  are 
clad  in  aluminimi,  which  is  not 
generally  considered  corrosion-resistant. 

DOE  has  addressed  these  comments 
in  its  draft  final  revisions  to  its 
guidelines.  With  respect  to  the  first 
comment,  DOE  has  added  material  in  its 
SOC  explaining  that  the  necessary 
consistency  between  the  DOE  and  NRC 
regulations  is  obtained  through  the 
careful  crafting  of  its  regulation  to 
conform  to  pertinent  parts  of  NRC's  part 
63,  and  that  any  conflicts  between  the 
two  are  resolved  through  the 
concurrence  process.  With  respect  to  the 
second  comment,  DOE's  SOC  now 
acknowledges  that  NRC's  QA  criteria  are 
factors  that  must  be  present  for  anyone's 
QA  program  to  be  judged  adequate,  and 
that  NRC's  QA  criteria  are  mandatory 
despite  their  lack  of  quantitative,  pass- 
feil  references.  Finally,  DOE  has  revised 
its  definition  of  "cladding"  to  indicate 
that  it  is  generally  made  of  corrosion- 
resistant  zirconium  alloy  or  stainless 
steel,  thereby  eliminating  the 
implication  that  it  is  always  made  of 
such  material.  The  Commission  finds 
that  DOE  acceptably  addressed  the  NRC 
stafTs  comments. 

Further,  the  Commission  has  not 
identified  anything  in  DOE's  revised 
siting  guidelines  that  conflicts  with 
NRC's  10  CFR  part  63  regulation,  as 
modified  to  be  consistent  with  the  final 
EPA  standard  for  Yucca  Mountain,  nor 
has  the  Commission  identified  anything 
in  DOE's  revised  siting  gmdelines  that 
would  conflict  with  NRC's 
responsibilities  imder  the  NWPA,  as 
amended.  With  respect  to  the  two  - 
conditions,  DOE  has  responded 
acceptably,  as  described  above,  to  the 
concerns  that  NRC  jurisdiction  be 
recognized  for  the  resolution  of  any 
potential  conflicts  between  DOE  and 
NRC  regulations.  Regarding  the  second 
condition,  EKDE  continues  to  commit 
(see  10  CFR  963.10(b))  to  seek  NRC 
concurrence  on  future  revisions,  if  any, 
to  its  siting  guidelines. 

In  summary,  the  Commission  has 
determined  that  DOE  has  acceptably 
addressed  the  issues  raised  by  the  NRC 
staff  in  its  March  3,  2000,  letter.  Further, 
the  Commission  finds:  (a)  that  the  siting 


guidelines  are  not  in  conflict  with 
NRC's  geologic  disposal  regulations  at 
10  CFR  part  63;  and  (b)  the  siting 
guidelines  do  not  contain  provisions 
that  are  in  conflict  with  NRC 
responsibilities  embodied  in  the  NWPA, 
as  amended.  Therefore,  the  Commission 
concurs  on  DOE's  revised  general 
guidelines  for  the  recommendation  of 
sites  for  nuclear  waste  repositories  (part 
960)  and  on  its  guidelines  for 
determining  the  suitability  of  the  Yucca 
Moimtain  site  (part  963). 

The  Commission  recognizes  that  DOE 
could  make  further  changes  to  its 
revised  draft  final  siting  guidelines 
submitted  to  the  Commission,  for 
concurrence,  prior  to  the  publication  of 
the  guidelines.  Consequently,  the 
Commission's  concurrence  is 
conditional  on  DOE's  agreement  to 
notify  NRC  of  any  changes  to  the  draft 
final  guidelines  (including  changes  to 
the  Supplemental  Information)  and  its 
agreement  to  retransmit  the  revised 
rulemaking  package  to  the  Commission, 
if  any  substantive  changes  are  made,  for 
a  determination  as  to  whether  re- 
concurrence  is  needed.^ 

V.  Commission  Concurrence  Process 

Neither  the  NWPA  nor  its 
amendments  specify  any  particular 
procedure  for  NRC  concurrence  on 
DOE's  siting  gtiidelines.  In  an  earlier 
ruling  on  a  petition  by  the  Yakima 
Indian  Nation,  the  Commission  found 
that  NRC's  concurrence  responsibility  is 
not  a  rulemaking  and  does  not  require 
notice  and  opporttinity  for  public 
comment  (48  FR  39536).  The  State  of 
Nevada  and  Nye  Coimty  (Nevada),  in 
May  2000,  requested  that  the 
Commission  provide  the  opportunity  for 
public  comment  by  interested 
stakeholders. 

DOE's  siting  guidelines  at  part  963  are 
similar  to,  and  consistent  with,  NRC's 
site-specific  disposal  regulations  for 
Yucca  Mountain  at  Part  63.  Extensive 
public  comment  was  obtained,  on  the 
proposed  part  63,^  through  a  Federal 
Reenter  notice  and  the  conduct  of  five 
public  meetings  in  Nevada.  Moreover, 
the  Conmiission  has  reviewed  the 
record  of  public  conmients  on  the 
proposed  part  963  as  well. 
Consequently,  the  Commission  has 
determined  that  sufficient  information 
is  available  in  the  record  regarding 


>  We  alao  note  that  DOE  needs  to  modify  the 
reference  to  "the  quality  assurance  (QA)criteria  of 
Appendix  B  in  10  CFR  part  50  *  *  *  "in  the 
Supplemnental  Infdrmation  of  its  May  4,  2000, 
proposed  Fedaral  Ragitter  notice.  This  reference  is 
no  longer  warranted  in  light  of  the  incorporation  of 
applicable  part  SO  QA  criteria  in  the  final  part  63 
rule. 

'  On  September  7, 2001.  the  Commission 
approved  the  final  rule  at  part  63. 
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stakeholder  concerns  such  that  further 
stakeholder  involvement  before  the 
Commission's  concurrence  on  part  963 
is  not  necessary. 

Dated  this  19th  day  of  October,  2001.  at 
Rockville,  Maryland. 

For  the  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
(FR  Doc.  01-26946  Filed  10-25-01;  8:45  am] 
BUJJNGCOOE  7S90-01-P 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

Board  Votes  To  Close  October  22,  2001, 
Meeting 

By  telephone  vote  on  October  22, 
2001,  the  Board  of  Governors  of  the 
United  States  Postal  Service  voted 
unanimously  to  close  to  public 
observation  its  meeting  held  in 
Washington,  DC,  via  teleconference.  The 
Board  determined  that  prior  public 
notice  was  not  possible. 
ITEM  CONSIDEREOrl.  Emergency  Capital 
Fimding — Hazardous  Materials. 
GENERAL  COUNSEL  CERTIFICATION:  The 
General  Coimsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Sunshine  Act. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  G.  Hunter, 
at  (202)  268-4800. 

David  G.  Hunter, 

Secretary. 

[FR  Doc.  01-27175  Filed  10-24-01;  2:28  am) 

■NJJNQ  COOE  7710-12-H 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  10:30  a.m.,  Monday, 

November  5,  2001;  3:30  p.m.,  Monday, 

Novembers,  2001. 

PLACE:  Washington,  DC,  at  U.S.  Postal 

Service  Headquarters,  475  L'Enfant 

Plaza,  SW.,  in  the  Benjamin  Franklin 

Room. 

STATUS:  November  5 — 10:30  a.m. 

(Closed);  November  5 — 3:30  p.m. 

(Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  November  5 — 10:30  a.m. 
(Closed). 

1.  Financial  Performance. 

2.  Strategic  Planning. 


3.  Personnel  Matters  and  Compensation 
Issues. 

Monday,  November  5 — 3:30  p.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

October  1-2,  2001. 

2.  Remarks  of  the  Postmaster  General 

and  CEO. 

3.  Tentative  Agenda  for  the  December 

3-4,  2001,  meeting  in  Washington, 

DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  G.  Hunter,  Secretary  of  the  Board, 
U.S.  Postal  Service,  475  L'Enfant  Plaza. 
SW.,  Washington,  DC  20260-1000. 
Telephone  (202)  268-4800. 

David  G.  Hunter, 

Secretary. 

(FR  Doc.  81-27176  Filed  10-24-01;  2:28  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Releate  No. 
25217;  812-11502] 

Evergreen  Select  Hxed  Income  Trust, 
ef «/.;  Notice  of  Application 

October  22,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act")  under  (i)  section 
6(c)  of  the  Act  granting  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act; 
(ii)  section  12(d){l)(J)  of  the  Act  granting 
an  exemption  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  an  exemption  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act; 
and  (iv)  section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 

request  an  order  that  would  permit 
certain  registered  open-end  management 
investment  companies  to  participate  in 
a  joint  lending  and  borrowing  fecility. 

Applicants:  Evergreen  Selected  Fixed 
Income  Trust;  Evergreen  Select  Equity 
Trust;  Evergreen  Select  Money  Market 
Trust;  Evergreen  Municipal  Trust; 
Evergreen  Equity  Trust;  Evergreen  Fixed 
Income  Trust;  Evergreen  International 
Trust;  Evergreen  Money  Market  Trust; 
Evergreen  Variable  Annuity  Trust 
(collectively,  the  "Evergreen  Trusts"); 
Evergreen  Investment  Management 
Company,  LLC  ("Evergreen");  any 
person  controlling,  controlled  by  or 
under  common  control  with  Evergreen 
(together  with  Evergreen,  an  "Evergreen 
Adviser");  any  other  open-end 
management  investment  company  and 


its  series  registered  under  the  Act  for 
which  an  Evergreen  Adviser  serves  as 
investment  adviser  ("Future  Trusts"  and 
together  with  the  Evergreen  Trusts,  the 
"Trusts").' 

FILING  DATES:  The  application  was  filed 
on  April  22,  1999,  and  amended  on 
August  1,  2001.  Applicants  have  agreed 
to  file  another  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Notice  or  Notification  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  16,  2001  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants:  Catherine 
Foley,  Esq.,  Wachovia  Corporation,  c/o 
Evergreen  Funds,  200  Berkeley  Street, 
Boston,  MA  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Goldstein,  Senior  Counsel,  at 
(202)  942-0646.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  945-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel,  (202)  942-8090). 

Applicant's  Representations 

1.  Each  Evergreen  Trust  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
is  organized  as  a  Delaware  business 
trust.  Currently,  there  are  nine 
Evergreen  Trusts  comprised  of  one 
hundred  and  five  series  (together  with 
the  series  of  the  FutureTrusts,  the 
"Fimds").  Evergreen,  a  subsidiary  of 
Wachovia  Corporation  ("Wachovia"), 


'  All  Trusts  that  rurrently  intend  to  rely  on  the 
order  are  named  as  applicants,  and  any  other  Trust 
that  subsequently  relies  on  the  order  will  comply 
with  the  terms  and  conditions  of  the  application. 
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and  each  of  the  Evergreen  Advisers,  is 
registered  as  an  investment  adviser 
under  the  hivestment  Advisers  Act  of 
1940  (the  "Advisers  Act").  Each 
Evergreen  Trust  has  entered  into  an 
investment  advisory  agreement  with  an 
Evergreen  Adviser.  Evergreen 
Investment  Services,  Inc.  serves  as 
administrator  for  the  Funds. 

2.  The  Funds  and  the  Evergreen 
Advisers  have  obtained  an  order  imder 
section  17(d)  and  rule  17d-l  permitting 
the  Fluids  to  deposit  uninvested  cash 
balances  that  remain  at  the  end  of  a 
trading  day  in  one  or  more  joint  trading 
accounts  (each  a  "Joint  Account")  to  be 
used  to  enter  into  short-term 
investments.  2  The  Fluids  and  their 
advisers  have  also  obtained  an  order 
permitting  the  Funds  to  invest  their 
cash  balance  in  one  or  more  of  the 
Funds  that  are  money  market  funds  that 
comply  with  nde  2a-7  of  the  Act  (the 
"Money  Market  Funds").» 

3.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  instrvunents,  either 
directly  or  through  the  Joint  Account. 
Other  Funds  may  borrow  money  from 
the  same  or  similar  banks  for  temporary 
purposes  to  satisfy  redemption  requests 
or  to  cover  unanticipated  cash  shortfalls 
such  as  a  trade  "fail"  in  which  cash 
payment  for  a  security  sold  by  a  Fund 
has  been  delayed.  Currently,  the  Fimds 
have  credit  arrangements  with  their 
custodians  (i.e.,  overdraft  protection) 
under  which  the  custodians  may,  but 
are  not  obligated<to,  lend. money  to  the 
Funds  to  meet  the  Fimds'  temporary 
cash  needs. 

4.  If  the  Funds  were  to  borrow  money 
from  their  custodians  under  their 
current  arrangements  or  under  other 
credit  facility  arrangements  with  a  bank, 
the  Funds  would  pay  interested  on  the 
borrowed  cash  at  a  rate  which  would  be 
significantly  higher  than  the  rate  that 
would  be  earned  by  other  (non- 
borrowing)  Funds  on  investments  in 
repurchase  agreements  and  other  short- 
term  instruments  of  the  same  maturity 
as  the  bank  loan.  Applicants  believe  this 
differential  represents  the  bank's  profit 
for  serving  as  a  middleman  between  a 
borrower  and  lender.  Other  bank  loan 
arrangements,  such  as  committed  lines 
of  credit,  would  require  the  Funds  to 
pay  substantial  commitment  fees  in 
addition  to  the  interest  rate  to  be  paid 
by  the  borrowing  Fimd. 


'Investment  Company  Act  Release  Nos.  19827 
(Nov.  1.  1993)  (notice)  and  19908  (Nov.  29. 1993) 
(ordar). 

>  Investment  Company  Act  Releace  No«.  24213 
(Dec.  21.  1999)  (notice)  and  24260  Uan.  24,  2000) 
(order). 


5.  Applicants  request  an  order  that 
would  permit  the  Trusts,  on  behalf  of 
the  Funds,  to  enter  into  lending 
agreements  ("Interfund  Lending 
Agreements")  under  which  the  Fimds 
would  lend  money  and  borrow  money 
for  temporary  purposes  directly  to  and 
from  each  other  through  a  credit  facility 
("Interfund  Loan").  Applicants  believe 
that  the  proposed  credit  facility  would 
substantially  reduce  the  Funds' 
potential  borrowing  costs  and  enhance 
their  ability  to  earn  higher  rates  of 
interest  on  short-term  lendings. 
Although  the  proposed  credit  facility 
would  substantially  reduce  the  Funds' 
need  to  borrow  from  banks,  the  Funds 
would  be  free  to  establish  committed 
lines  of  credit  or  other  borrowing 
arrangements  with  banks.  The  Funds 
also  would  continue  to  maintain 
overdraft  protection  currently  provided 
by  their  customers. 

6.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  anticipated 
volumes  and  the  Funds  have 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  the  Funds  liquidate 
portfolio  securities  to  meet  redemption 
requests,  which  normally  are  affected 
immediately,  they  often  do  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  would 
provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

7.  Applications  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
fails  due  to  circumstances  such  as  a 
delay  in  the  delivery  of  cash  to  the 
Fund's  custodian  or  improper  delivery 
instructions  by  the  broker  effecting  the 
transaction.  Sales  fails  may  present  a 
cash  shortfall  if  the  Fund  has 
imdertaken  to  purchase  a  security  with 
the  proceeds  from  securities  sold.  When 
the  Fund  experience  a  cash  shortfall  due 
to  a  sales  fail,  the  custodian  typically 
extends  temporary  credit  to  cover  the 
shortfall  and  the  Fund  incuirs  overdraft 
changes.  Alternatively,  the  Fund  could 
fail  on  its  intended  purchase  due  to  lack 
of  funds  bom  the  previous  sale. 
resulting  in  additional  cost  to  the  Fund, 
or  sell  a  security  on  a  same  day 
settlement  basis,  earning  a  lower  return 
on  investment.  Use  of  the  credit  facility 
under  these  circumstances  would 
enable  the  Fund  to  have  access  to 
immediate  short-term  liquidity  without 
incurring  custodian  overdraft  or  other 
charges. 


8.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unanticipated  redemptions  and 
sales  fails,  under  the  proposed  credit 
facility,  a  borrowing  Fund  would  pay 
lower  interest  rates  than  those  offered 
by  banks  on  short-term  loans.  In 
addition,  Funds  making  short-term  cash 
loans  directly  to  other  Funds  would 
earn  interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from  investing 
thefr  cash  through  the  Joint  Account  in 
repurchase  agreements.  Thus, 
applicants  believe  that  the  proposed 
credit  facility  would  benefit  both 
borrowing  and  lending  Funds. 

9.  The  interest  rate  uiarged  to  the 
Funds  on  any  Interfund  Loan  (the 
"Interfund  Loan  Rate")  would  be  the 
average  of  the  "Repo  Rate"  and  the 
"Bank  Loan  Rate,"  both  as  defined 
below.  The  Repo  Rate  for  any  day  would 
be  the  highest  rate  available  from 
investments  in  overnight  repurchase 
agreements  through  the  Joint  Account. 
The  Bank  Loan  Rate  for  any  day  would 
be  calculated  by  an  Evergreen  Adviser 
each  day  an  Interfund  Loan  is  made 
according  to  a  formula  established  by 
the  Board  of  Trustees  fdr  each  Trust  (the 
"Trustees")  designed  to  approximate  the 
lowest  interest  rate  at  which  bank  short- 
term  loans  would  be  avmlable  to  the 
Funds.  The  formula  would  be  based 
upon  a  publicly  available  rate  (e.g.. 
Federal  Funds  plus  25  basic  points)  and 
would  vary  with  this  rate  so  as  to  reflect 
changing  bank  loan  rates.  Each  Fund's 
Trustees  periocycally  would  review  the 
continuing  appropriateness  of  using  the 
publicly  available  rate,  as  well  as  the 
relationship  between  the  Bank  Loan 
Rate  and  current  bank  loan  rates  that 
would  be  available  to  the  Funds.  The 
initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  each  Fund's 
Trustees. 

10.  The  credit  facility  would  be 
administered  by  an  Evergreen  Adviser's 
money  market  investment  professionals 
(including  the  portfolio  manager  for  the 
Money  Market  Funds)  and  fund 
accounting  department  (collectively,  the 
"Cash  Management  Team").  Under  the 
proposed  credit  facility,  the  portfolio 
managers  for  each  participating  Fund 
may  provide  standing  instructions  to 
participate  daily  as  a  borrower  or 
lender.  The  Evergreen  Adviser  on  each 
business  day  would  collect  data  on  the 
uninvested  cash  and  borrowing 
requirements  of  all  participating  Fiinds 
from  the  Funds'  custodian.  Once  it  had 
determined  the  aggregate  amount  of 
cash  available  fbrloans  and  borrowing 
demand,  the  Cash  Management  Team 
would  allocate  loans  among  IxKTOwing 
Funds  without  any  further 
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communication  from  portfolio  managers 
(other  than  the  Money  Market  Fuiid 
portfolio  managers  on  the  Cash 
Management  Team).  Applicants  expect 
far  more  available  uninvested  cash  each 
day  than  borrowing  demand.  All 
allocations  will  require  the  approval  of 
at  least  one  member  of  the  Cash 
Management  Team  who  is  not  a  Money 
Market  Fund  portfolio  manager.  After 
allocating  cash  for  Interfund  Loans,  the 
Evergreen  Adviser  will  invest  any 
remaining  cash  in  accordance  with  the 
standing  instructions  fit)m  portfolio 
managers  or  return  remaining  amounts 
for  investment  direcUy  by  the  portfolio 
managers  of  the  Money  Market  Funds. 
The  Money  Market  Funds  typically 
would  not  participate  as  borrowers 
because  they  rarely  need  to  borrow  cash 
to  meet  redemptions. 

11.  The  Cash  Management  Team  will 
allocate  borrowing  demand  and  cash 
available  for  lending  among  the  Funds 
on  what  the  Cash  Management  Team 
believes  to  be  an  equitable  basis,  subject 
to  certain  administrative  procedures 
applicable  to  all  Funds,  such  as  the  time 
of  filing  requests  to  participate, 
minimum  loan  lot  sizes,  and  the  need  to 
minimize  the  number  of  transactions 
and  associated  administrative  costs.  To 
reduce  transaction  costs,  each  loan 
normally  would  be  allocated  in  a 
manner  intended  to  minimize  the 
number  of  participants  necessary  to 
complete  the  loan  transaction.  "The 
method  of  allocation  and  related 
administrative  procedures  would  be 
approved  by  the  Trustees  on  behalf  of 
each  Fund,  including  a  majority  of 
Trustees  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  to  ensure  that 
both  borrowing  and  lending  Funds 
participate  on  an  equitable  basis. 

12.  'The  Evergreen  Adviser  would  (a) 
monitor  the  Interfund  Loan  Rate  and  the 
other  terms  and  conditions  of  the  loans, 
(b)  ensure  compliance  with  each  Fund's 
investment  policies  and  limitations,  (c) 
ensure  equitable  treatment  of  each 
Fund,  and  (d)  make  quarterly  reports  to 
the  Trustees  concerning  any 
transactions  by  the  Funds  under  the 
credit  facility  and  the  Interfund  Loan 
Rate  charged  in  the  transactions. 

13.  The  Evergreen  Adviser  would 
administer  the  credit  facility  as  part  of 
its  duties  under  its  existing  investment 
advisory  agreement  with  eiach  Fimd  and 
would  receive  no  additional  fiae  as 
compensation  for  its  services.  Wachovia 
or  companies  affiliated  with  it  may 
collect  standard  pricing  and 
bookkeeping  fees  applicable  to 
repurchase  and  lendiing  transactions 
generally,  including  traaMctions 


effected  through  the  credit  facility.  Fees 
would  be  no  higher  than  those 
applicable  for  comparable  loan 
transactions. 

14.  Each  Fund's  participation  in  the 
proposed  credit  facility  will  be 
consistent  with  its  organizational 
documents  and  its  investment  policies 
and  limitations.  The  prospectus  of  each 
Fund  discloses  that  the  Fund  may 
borrow  money  and  lend  portfolio 
securities.  The  Statement  of  Additional 
Information  ("SAI")  of  each  Fund 
discloses  that  the  Fund  may  borrow 
money  in  the  amount  of  33V3%  of  its 
total  assets,  and  that  the  Fund  may  also 
borrow  up  to  an  additional  5%  of  its     . 
assets  from  banks  or  others.  Each  Fund, 
including  the  Money  Market  Funds, 
may  also  mortgage  or  pledge  their 
securities  with  the  same  restrictions  as 
the  borrowing  policy.  As  a  fundamental 
policy,  each  Fund  may  lend  securities 
or  other  assets  if,  as  a  result,  no  more 
than  33  V3%  of  its  total  assets  would  be 
lent  to  other  parties. 

15.  Prior  to  establishing  the  credit 
facility,  the  Trustees  will  solicit  a 
shareholder  vote  allowing  certain 
approved  Funds  to  lend  money,  within 
the  lending  limitations  set  forth  in  the 
application.  The  SAI  of  each  Fund 
participating  in  the  interfund  lending 
arrangements  will  disclose  all  material 
facts  about  the  Fund's  intended 
participation  in  the  credit  facility. 

16.  In  connection  with  the  credit 
facility.  appUcants  request  an  order 
under  (a)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(0  and  21(b)  of 
the  Act;  (b)  section  12(d){l)(J)  of  the  Act 
granting  relief  fix)m  section  12(d)(1)  of 
the  Act;  (c)  sections  6(c)  and  17(b)  of  the 
Act  granting  relief  from  sections  1 7(a)(1) 
and  17(a)(3)  of  the  Act;  and  (d)  section 
17(d)  of  the  Act  and  rule  17d-l  under 
the  Act  to  permit  certain  joint 
arrangements. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  an  Evergreen 


Adviser  as  their  common  investment 
adviser. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  1 7(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
transaction  is  consistent  with  the  policy 
of  the  investment  company  as  recited  in 
its  registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
strong  potential  adverse  interests  to,  and 
some  influence  over  the  investment 
decisions  of,  a  registered  investment 
company  from  causing  or  inducing  the 
investment  company  to  engage  in 
lending  transactions  that  unfairly  inure 
to  the  benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because  (a)  an 
Evergreen  Adviser  would  administer  the 
program  as  a  disinterested  fiduciary;  (b) 
all  Interfund  Loans  would  consist  only 
of  uninvested  cash  reserves  that  the 
Fund  otherwise  would  invest  in  short- 
term  repurchase  agreements  or  other 
short-term  instruments  either  directly  or 
through  the  Joint  Accoimt  or  in  the 
Money  Market  Funds;  (c)  the  Interfund 
Loans  would  not  involve  a  greater  risk 
than  other  similar  investments;  (d)  the 
lending  Fund  would  receive  interest  at 

a  rate  higher  than  it  could  obtain 
through  other  similar  investments;  and 
(e)  the  borrowing  Fund  would  pay 
interest  at  a  rate  lower  than  otherwise 
available  to  it  imder  its  bank  loan 
agreements  and  avoid  the  up-fi^nt 
commitment  fees  associated  with 
committed  lines  of  credit.  Moreover, 
applicants  believe  that  the  other 
conditions  in  the  application  would 
effectively  preclude  the  possibility  of 
any  fund  obtaining  an  undue  advantage 
over  any  other  Fund. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  any  securities  or  other  property 
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to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  believe  that  the  obligation  of 
a  borrowing  Fund  to  repay  an  Interfund 
Loan  may  constitute  a  security  under 
sections  17(a)(1)  and  12(d)(1).  Section 
12(d)(l)(J)  provides  that  the  Commission 
may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exception  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b)  and  12(d)(l)(J)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
relief  from  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Fimds  or 
shareholders,  and  that  the  Evergreen 
Adviser  would  receive  no  additional 
compensation  for  its  services  in 
administering  the  credit  facility. 
Applicants  also  note  that  the  purpose  of 
proposed  credit  facility  is  to  provide 
economic  benefits  for  all  the 
participating  Fimds. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 
permitted  to  borrow  from  any  bank; 
provided  that,  immediately  after  the 
borrowing,  there  is  an  asset  coverage  of 
at  least  300  per  centum  for  all 
borrowings  of  the  company.  Under 
section  18(g)  of  the  Act,  the  term  "senior 
security"  includes  any  bond,  debentiu^, 
note,  or  similar  obligation  or  instrument 
constituting  a  security  and  evidencing 
indebtedness.  Applicants  request 
exemptive  relief  from  section  18(f)(1)  to 
the  limited  extent  necessary  to 
implement  the  credit  facility  (because 
the  lending  Fiuids  are  not  banks). 

7.  Applicants  believe  that  granting  the 
relief  under  section  6(c)  is  appropriate 
because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fund, 
including  combined  credit  facility  and 
bank  borrowings,  have  at  least  300% 
asset  coverage.  Based  on  the  conditions 
and  safeguards  described  in  the 
application,  applicants  also  submit  that 
to  allow  the  Funds  to  borrow  from  other 


Funds  pursuant  to  the  proposed  credit 
facility  is  consistent  with  the  purposes 
and  policies  of  section  18(f)(1). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  persons  of  an  affiliated  person, 
when  acting  as  principal,  bom  effecting 
any  joint  transaction  in  which  the 
company  participates  unless  the 
transaction  is  approved  by  the 
Conmiission.  Rule  17d-l  provides  that 
in  passing  upon  applications  for 
exemptive  relief,  the  Commission  will 
consider  whether  the  participation  of  a 
registered  investment  company  in  a 
joint  enterprise  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

9.  Applicants  submit  that  the  purpose 
of  section  1 7(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  credit  facility  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act  in  that  if  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  credit  facility  will 
be  on  terms  which  are  no  different  from 
or  less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Interfund  Loan  Rate  to  be 
charged  to  the  Funds  under  the  credit 
facility  will  be  the  average  of  the  Repo 
Rate  and  the  Bank  Loan  Rate. 

2.  On  each  business  day.  the 
Evergreen  Adviser  will  compare  the 
Bank  Loan  Rate  with  the  Repo  Rate  and 
will  make  cash  available  for  Interfund 
Loans  only  if  the  Interfund  Loan  Rate  is 
(a)  more  favorable  to  the  lending  Fund 
than  the  Repo  Rate;  (b)  more  favorable 
to  the  lending  Fund  than  the  yield  on 
the  Money  Market  Funds  ("MMF 
Yield")  (for  those  Funds  that  invest  in 
the  Money  Market  Funds);  and  (c)  more 
favorable  to  the  borrowing  Fund  than 
the  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 


loan;  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral;  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days);  and  (d)  will  provide  that, 
if  an  event  of  default  occurs  imder  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  the  event  of  that 
defaidt  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  a  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 
Fund. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  credit  facility  if 
its  outstanding  borrowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  10%  or  less  of  its  total 
assets,  provided  that  if  the  Fund  has  a 
secured  loan  outstanding  frtim  any  other 
lender,  including,  but  not  limited  to 
another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 
greater  tban  10%  of  its  total  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
total  outstanding  borrowings 
immediately  after  the  intei^nd 
borrowing  would  exceed  the  limits 
imposed  by  section  18  of  the  Act. 

5.  Before  any  Fund  that  has 
outstanding  in/lerfund  borrowing  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of     . 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstanding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceed  10%  of  its  total  assets  for  any 
other  reason  (such  as  a  decline  in  net 
asset  value  or  because  of  shareholder 
redemptions),  the  Fund  will  within  one 
business  day  thereafter  (a)  repay  all  of 
its  outstanding  Interfund  Loans,  (b) 
reduce  its  outstanding  indebtedness  to 
10%  or  less  of  its  total  assets,  or  (c) 
secure  each  outstanding  Interfund  Loan 
by  the  pledge  of  segregated  collateral 
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with  a  market  value  at  least  equal  to 
102%  of  the  outstanding  principal  value 
of  the  loan  until  the  Fund's  total 
outstanding  borrowings  cease  to  exceed 
10%  of  its  total  assets,  at  which  time  the 
collateral  called  for  by  this  condition  5 
will  no  longer  be  required.  Until  each 
Interfund  Loan  that  is  outstanding  at 
any  time  that  a  Fund's  total  outstanding 
borrowings  exceeds  10%  is  repaid  or  the 
Fund's  total  outstanding  borrowings 
cease  to  exceed  10%  of  its  total  assets, 
the  Fimd  will  mark  the  value  of 
collateral  to  market  each  day  and  will 
pledge  such  additional  collateral  as  is 
necessary  to  maintain  market  value  of 
the  collateral  that  secures  each 
outstanding  Interfund  Loan  at  least 
equal  to  102%  of  the  outstanding 
principal  value  of  the  loan. 

6.  No  eqmty,  taxable  bond  or  Money 
Market  Fund  may  lend  to  another  Fund 
through  the  credit  facility  if  the  loan 
would  cause  its  aggregate  outstanding 
loans  through  the  credit  facility  to 
exceed  5%,  7.5%  or  10%  resf>ectively, 
of  its  net  assets  at  the  time  of  the  loan. 

7.  A  Fund's  Interhind  Loans  to  any 
one  Fund  will  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  A  Fund's  borrowings  through  the 
credit  fecility,  as  measured  on  the  day 
when  the  most  recent  loan  was  made, 
will  not  exceed  the  greater  of  125%  of 
the  Fund's  total  net  cash  redemptions 
and  102%  of  sales  fails  for  the  preceding 
seven  calendar  days. 

10.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 

11.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  oixanizational  documents. 

12.  Ine  Cash  Management  Team  will 
calculate  total  Fund  borrowing  and 
lending  demand  through  the  credit 
facility,  and  allocate  loans  on  an 
equitable  basis  among  the  Funds, 
without  the  intervention  of  any  portfolio 
manager  of  the  Fimds  (except  any 
portfolio  manager  of  the  Money  Market 
Fimds  acting  in  hw  or  his  capacity  as  a 
member  of  the  Cash  Management 
Team).  All  allocations  will  require  the 
approval  of  at  least  one  member  of  the 
Cash  Management  Team  who  is  not  a 
Money  Market  Fund  portfolio  manager. 
The  Cash  Management  Team  will  not 
solicit  cash  for  the  credit  facility  from 


any  Fund  or  prospectively  publish  or 
disseminate  loan  demand  data  to 
portfolio  managers  (except  to  the  extent 
that  the  portfolio  manager  of  the  Money 
Market  Funds  has  access  to  loan 
demand  data).  The  Evergreen  Adviser 
will  invest  any  amounts  remaining  after 
satisfaction  of  borrowing  demand  in 
accordance  with  the  standing 
instructions  frtim  portfolio  managers  or 
return  remaining  amounts  for 
investment  directly  by  the  portfolio 
manager  of  the  Money  Market  Funds. 

13.  An  Evergreen  Adviser  will 
monitor  the  Interfund  Loan  Rates 
charged  and  the  other  terms  and 
conditions  of  the  Interfund  Loans  and 
will  make  quarterly  reports  to  the 
Trustees  concerning  the  participation  of 
the  Funds  in  the  credit  facility  and  the 
terms  and  other  conditions  of  any 
extensions  of  credit  thereunder. 

14.  The  Trustees,  on  behalf  of  each 
Fund,  including  a  majority  of  the 
Independent  Trustees  will:  (a)  Review 
no  less  frequently  than  quarterly  the 
Fund's  participation  in  the  credit 
focility  during  the  preceding  quarter  for 
compUance  with  the  conditions  of  any 
order  permitting  such  transactions;  (b) 
establish  the  Bwk  Loan  Rate  formula 
used  to  determine  the  Interfund  Loan 
Rate  and  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Bank  Loan  Rate  formula;  and  (c) 
review  no  less  frequently  than  annually 
the  continuing  appropriateness  of  the 
Fund's  participation  in  the  credit 
facility. 

15.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  Its  terms  and  such 
default  is  not  cured  within  two  business 
days  frY)m  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement,  the 
Evergreen  Adviser  will  promptly  refer 
such  a  loan  for  arbitration  to  an 
independent  arbitrator  selected  by  the 
Trustees  on  behalf  of  any  Fund  involved 
in  the  loan  who  will  also  serve  as 
arbitrator  of  disputes  concerning 
Interfund  Loans.  The  arbitrator  will 
resolve  any  problem  promptly,  and  the 
arbitrator's  decision  mil  be  binding  on 
both  Funds.  The  arbitrator  will  submit 
at  least  annually  a  written  report  to  the 
Trustees  setting  forth  a  description  of 
the  nature  of  any  dispute  and  the 
actions  taken  by  the  Funds  to  resolve 
the  dispute. 

16.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occurred,  the  first  two  years  in 
an  easily  accessible  place,  written 
records  of  all  such  transactions  setting 
forth  a  description  of  the  terms  of  the 


transaction,  including  the  amount  and 
maturity  of  the  loan,  the  Interfund  Loan 
Rate,  the  rate  of  interest  available  at  the 
time  on  short-term  repurchase 
agreements,  commercial  bank 
borrovrings,  the  MMF  Yield  and  such 
other  information  presented  to  the 
Trustees  in  connection  with  the  review 
required  by  conditions  13  and  14. 

17.  The  Evergreen  Adviser  will 
prepare  and  submit  to  the  Trustees  for 
review  an  initial  report  describing  the 
operations  of  the  credit  facihty  and  the 
procedures  to  be  implemented  to  ensure 
that  all  the  Funds  are  treated  fairly. 
After  the  commencement  of  the 
operations  of  the  credit  facility. 
Evergreen  will  report  on  the  operations 
of  the  credit  facility  at  the  Trustees' 
quarterly  meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  use  of  the 
credit  facility,  the  independent  public 
accountant  for  each  Fund  will  prepare 
an  aimual  report  that  evaluates 
Evergreen's  assertion  that  it  has 
established  procedures  reasonably 
designed  to  achieve  compliance  with 
the  conditions  of  the  order.  The  report 
will  be  prepared  in  accordance  with  the 
Statements  on  Standards  for  Attestation 
Engagements  No.  3  and  it  will  be  filed 
pursuant  to  item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  will  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Loan  Rate  will  be  higher  than 
the  Repo  Rate,  and  the  MMF  Yield,  but 
lower  than  the  Bank  Loan  Rate;  (h) 
compliance  with  the  collateral 
requirements  as  set  forth  in  the 
application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending:  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  maiuier  and  in 
accordance  with  the  procedures 
established  by  the  Trustees;  and  (e)  that 
the  Interfund  Loan  Rate  does  not  exceed 
the  interest  rate  on  any  third  party 
borrowings  of  a  borrowing  Fund  at  the 
time  of  the  Interfund  Loan. 

After  the  final  report  is  filed,  the 
Fund's  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  operation  of 
the  credit  facility  for  compliance  with 
the  conditions  of  the  application  and 
their  review  will  form  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

18.  No  Fund  will  participate  in  the 
credit  facility  unless  it  has  fully 
disclosed  In  its  SA)  all  material  facts 
about  its  intended  participation. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFaiiand. 
Deputy  Secretary. 
[FR  Doc.  01-26961  Filed  10-2S-01;  8:45  ami 
cooe  wio-ei-n 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoM*  No.  IC-25219;  FHa  No.  812-122S2] 

Grest  AiiMrtcfln  Life  Ineufwice 
Company  of  Naw  York,  el  aL 

October  22,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  exemptions  from 
Sections  2(a)(32).  22(c)  and  27(i)(2)(A) 
of  the  Act  and  Rule  22c-l  theretmder 
for  the  recapttire  of  certain  bonus 
credits. 

APPLICANTS:  Great  American  Life 
Insurance  Company  of  New  York 
("GALIC  NY"),  Annuity  Investors  Life 
Insurance  Company  ("Annuity 
Investors,"  and  together  with  GALIC 
NY,  the  "Insurance  Companies"), 
GALIC  of  New  York  Separate  Account  I 
("Separate  Account  I"),  Annuity 
Investors  Variable  Account  A  ("Variable 
Accoimt  A"),  Annuity  Investors 
Variable  Accotmt  B  ("Variable  Account 
B,"  and  together  with  Separate  Accoimt 
I  and  Variable  Accoimt  A,  the  "Current 
Accounts"),  and  Great  American 
Advisors,  Inc.  (together  with  Insurance 
Companies  and  Current  Accounts,  the 
"Applicants"). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit,  under  specified 
circumstances,  the  recapture  of  certain 
bonuses  applied  to  purchase  payments 
made  under:  (1)  Certain  defieired 
variable  annuity  contracts  and 
certificates,  described  herein,  that  the 
Insurance  Companies  issue  through  any 
of  their  Current  Accounts  (the  contracts 
and  certificates,  including  certain  data 
pages  and  endorsements,  are 
collectively  refierred  to  herein  as  the 
"Bonus  Contracts");  and  (2)  contracts 
and  certificates,  including  certain  data 
pages  and  endorsements,  that  the 
Insurance  Companies  may  issue  in  the 
future  ("Future  Bonus  Contracts,"  and 
together  with  the  Bonus  Contracts, 
"Qintracts")  through  any  of  their 
Current  Accounts  or  through  any  future 
separate  account  of  the  Insurance 
Companies  ("Future  Accounts,"  and 
together  with  the  Current  Accounts,  the 


"Accounts").  Such  Future  Bonus 
Contracts  will  be  substantially  similar  to 
the  Bonus  Contracts  in  all  material 
respects.  Applicants  also  request  that 
the  order  being  sought  extend  to  any 
other  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by,  or 
under  common  control  with  the 
Insurance  Companies,  whether  existing 
or  created  in  the  future,  that  serves  as 
a  distributor  or  principal  underwriter  of 
the  Contracts  offered  through  the 
Accounts  (collectively,  "Future 
Underwriters"). 

FUNG  DATE:  The  application  was  filed 
on  September  13,  2000,  and  amended 
and  restated  on  October  15,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  16,  2001,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  Carol  Edwards  Dunn,  Esq., 
Great  American  Life  Insurance 
Company  of  New  York,  Annuity 
Investors  Life  Insurance  Company,  P.O. 
Box  5420,  Cincinnati,  Ohio  45201-5420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Fang,  Attorney  at  (202)  942- 
0685.  or  Keith  E.  Carpenter,  Branch 
Chief,  at  (202)  942-0679,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  MFORMATION:  The 
follov^ng  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Reprwentatjons 

Applicants 

1.  GALIC  NY  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  GALIC  NY  is  a 
wholly-owned  subsidiary  of  Great 
American  Life  Insurance  Company,  a 


life  insurance  company  domiciled  in  the 
State  of  Ohio,  that  is  a  wholly-owned 
subsidiary  of  Great  American  Financial 
Resources,  Inc.  (formerly  known  as 
American  Annuity  Group,  Inc.),  a 
publicly-traded  insurance  holding 
company.  Great  American  Financial 
Resources,  Inc.  is  indirectly  controlled 
by  American  Financial  Group,  Inc.,  a 
publicly-traded  holding  company. 
GALIC  NY  serves  as  depositor  of 
Separate  Account  I,  which  was 
established  in  K4ay  1999.  GALIC  NY 
may  establish  one  or  more  Future 
Accounts  for  which  it  will  serve  as 
depositor. 

2.  Annuity  Investors  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Ohio.  Annuity 
Investors  also  is  a  wholly-owned 
subsidiary  of  Great  American  Life 
Insurance  Company.  Annuity  Investors 
serves  as  depositor  of  both  Variable 
Account  A  and  Variable  Account  B, 
which  were  established  in  May  1995 
and  December  1996.  respectively. 
Annuity  Investors  may  establish  one  or 
more  Future  Accounts  for  which  it  will 
serve  as  depositor. 

3.  Great  American  Advisors,  Inc. 
("GAA")  (formerly  known  as,  "AAG 
Securities,  Inc.")  is  the  principal 
underwriter  of  the  Current  Accounts 
and  is  the  distributor  of  the  variable 
annuity  contracts  funded  through  those 
Current  Accounts.  GAA  is  a  wholly- 
owned  subsidiary  of  Great  American 
Financial  Resources,  Inc.  GAA  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
and  is  a  member  of  the  NASD.  The 
variable  annuity  contracts  issued  by  the 
Current  Accounts  are  offered  or  will  be 
offered  through  registered 
representatives  of  GAA  or  others  who 
are  registered  broker-dealers  under  the 
Exchange  Act  and  NASD  members  and 
who  have  entered  into  selling 
agreements  with  GAA  or  any  Future 
Underwriter.  GAA  or  any  Future 
Underwriter  may  act  as  principal 
imderwriter  for  any  Future  Account  and 
distributor  for  any  Future  Bonus 
Contracts.  A  Future  Underwriter  also 
may  act  as  principal  underwriter  for  any 
of  the  Accounts  and  distributor  for  any 
of  the  Contracts. 

4.  Separate  Account  I  is  a  segregated 
asset  account  of  GALIC  NY,  and 
Variable  Account  A  and  Variable 
Account  B  are  each  segregated  asset 
accounts  of  Annuity  Investors.  Each 
Accoimt  is  or  wiU  be  registered  vrith  the 
Commission  as  a  unit  investment  trust 
under  the  Act.  Each  Account  funds  or 
will  fund  the  variable  benefits  available 
under  the  Contracts  issued  through  that 
Account  Units  of  interest  in  each 
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Account  are  registered  or  will  be 
registered  under  the  Securities  Act  of 
("1933  Act"). 

5.  GALIC  NY  and/or  Annuity 
Investors  may  issue  Future  Bonus 
Contracts  through  their  respective 
Current  Accounts  or  Future  Accounts. 
That  portion  of  the  respective  assets  of 
the  Current  Accounts  that  is  equal  to  the 
reserves  and  other  contract  liabilities 
with  respect  to  the  Current  Accounts  is 
not  chargeable  with  liabilities  arising 
out  of  any  other  business  of  GALIC  NY 
or  Annuity  Investors,  as  the  case  may 
be.  Any  income,  gains  or  losses,  realized 
or  unrealized,  from  assets  allocated  to 
any  Current  Account  are,  in  accordance 
with  the  Bonus  Contracts,  credited  to  or 
charged  against  the  Current  Account, 
without  regard  to  other  income,  gains  or 
losses  of  GALIC  NY  or  Annuity 
Investors,  as  the  case  may  be.  The  same 
will  be  true  of  any  Future  Accounts  of 
either  Insurance  Company. 

The  Bonus  Contmcts 

6.  The  Bonus  Contracts  are  individual 
or  group  flexible  premium  deferred 
annuity  contracts  that  may  be  issued  on 
a  tax-qualified  or  non-tax-qualified 
basis.  Currently,  the  Bonus  Contracts 
may  be  purchased:  (1)  With  a  minimum 
initial  payment  of  $2,000  for  tax- 
qualified  Bonus  Contracts  and  55,000 
for  non-tax-qualified  Bonus  Contracts, 
or  (2)  under  a  periodic  payment 
program  in  minimum  installments  of 
$50  per  month  for  tax-qualified  Bonus 
Contracts  and  $100  per  month  for  non- 
tax-qualified Bonus  Contracts.  A  Bonus 
Contract  owner  may  make  additional 
payments,  which  require  a  $50 
minimum  for  either  tax-qualified  or 
non-tax-qualified  Bonus  Contracts, 
subsequent  to  the  initial  payment.  The 
maximum  single  purchase  payment  on 
either  a  tax-qualified  or  non-tax- 
qualified  Bonus  Contract  is  $500,000 
without  prior  approval  from  the 
respective  Insurance  Companies.  These 
maximums  and  minimum.^  may  be 
different  for  Future  Bonus  Contracts, 
and  may  be  prospectively  changed  by 
rider  or  endorsement  for  Bonus 
Contracts.  Any  such  changes  would  be 
disclosed  in  the  applicable 
prospectus(es).  Future  Bonus  Contracts 
will  be  substantially  similar  in  all 
material  respects  to  the  Bonus 
Contracts. 

7.  Each  time  one  of  the  Insurance 
Companies  receives  a  purchase  payment 
from  an  owner  of  a  Bonus  Contract,  it 
will  credit  to  the  owner's  accoimt  value 
a  bonus  ("Bonus")  equal  to  4%  of  each 
purchase  [mjrment.  The  Bonus  will  be 
allocated  according  to  the  allocation 
instructions  in  effect  for  purchase 
payments  under  the  particular  Bonus 


Contract  and  will  generally  be  deemed 
to  be  a  purchase  payment  under  a  Bonus 
Contract.  This  means  that  a  contingent 
deferred  sales  charge  ("CDSC"),  to  the 
extent  applicable  to  the  purchase 
payment,  will  be  deducted  from  the 
Bonus  amount  if  the  Bonus  is  returned 
to  the  Bonus  Contract  owner  (rather 
than  being  recaptured)  on  a  full  or 
partial  surrender  after  the  first  Contract 
year.  A  CDSC  would  not  be  imposed 
with  respect  to  any  Bonus  amounts  that 
are  recaptured  upon  cancellation  during 
the  free-look  period.  A  CDSC  is  also  not 
imposed  with  respect  to  any  Bonus 
amounts  upon  full  or  partid  surrender 
during  the  first  Contract  year.  The  CDSC 
is  calculated  separately  for  each 
purchase  payment  surrendered,  based 
on  the  number  of  full  years  elapsed 
between  the  date  of  receipt  of  the 
purchase  payment  and  the  date  that  the 
request  for  surrender  was  received.  No 
portion  of  the  Bonus  will  be  recaptured 
on  a  partial  surrender. 

8.  The  Insurance  Companies  will  fund 
Bonus  amounts  from  their  respective 
general  account  assets.  The  Insurance 
Companies  will  recapture  from  a  Bonus 
Contract  owner:  (1)  Any  Bonus 
previously  credited  if  the  owner  returns 
the  Bonus  Contract  for  a  refund  during 
the  free-look  period;  and  (2)  any  Bonus 
previously  credited  to  any  purchase 
payment  made  during  the  First  Contract 
year,  if  the  Bonus  Contract  is 
surrendered  in  full  during  the  first 
Contract  year. 

9.  The  owner  of  an  individual  Bonus 
Contract  may  cancel  the  Bonus  Contract 
before  midnight  of  the  20th  day 
following  the  date  the  owner  receives 
the  Bonus  Contract  unless  a  longer 
period  is  required  by  state  law.  If  the 
owner  cancels  the  Bonus  Contract 
during  the  applicable  time  period,  the 
Bonus  Contract  will  be  void,  and  the 
Insurance  Companies  will  refund  the 
purchase  payment(s)  in  full,  less  the 
Bonus  amounts  credited  to  the  purchase 
payment(s)  and  plus  or  minus  any 
investment  gains  or  losses  under  the 
Bonus  Contract  as  of  the  end  of  the 
valuation  period  during  which  the 
returned  Bonus  Contract  or  the 
cancellation  request  is  received  by  the 
Insurance  Company  (unless  a  full  return 
of  purchase  payments  is  required  under 
state  law). 

10.  Owners  of  the  Bonus  Contracts 
may  allocate  their  purchase  payments  to 
any  of  the  available  sub-accounts  or 
fixed  account  options.  Each  sub-account 
invests  in  shares  of  a  corresponding 
registered  investment  company  or  series 
thereof  (each,  a  "Portfolio"). 

11.  The  Bonus  Contracts  provide  for 
various  surrender  options,  annuity 
benefits,  and  annuity  payout  options,  as 


well  as  transfer  privileges  among  the 
Portfolios,  dollar  cost  averaging,  and 
other  features.  The  Bonus  Contracts 
contain  the  following  charges:  (1)  a 
CDSC  based  on  the  number  of  full  years 
elapsed  between  the  date  of  receipt  of 
the  purchase  payment  and  the  date  that 
the  request  for  surrender  was  received 
equal  to  a  maximum  of  8%  of  purchase 
payments  surrendered  (including,  after 
the  first  contract  year,  any  Bonuses 
credited  thereto),  declining  to  0%  after 
seven  years,  which  may  be  waived  in 
certain  circumstances  as  disclosed  in 
the  prospectus  for  the  Bonus  Contract; 

(2)  a  $30  annual  Bonus  Contract 
maintenance  fee,  which  may  be  waived 
in  certain  circumstances  as  disclosed  in 
the  prospectus  for  the  Bonus  Contract; 

(3)  a  mortality  and  expense  risk  fee  at 
an  effective  annual  rate  of  1.25%;  (4)  an 
administration  charge  at  an  effective 
annual  rate  of  0.15%,  which  may  be 
waived  where  the  Insurance  Company 
incurs  reduced  sales  and  servicing 
expenses;  (5)  a  transfer  fee  of  $25  for 
each  transfer  in  excess  of  twelve  in  any 
Bonus  Contract  year:  and  (6)  any 
applicable  state  and  local  government 
premium  taxes.  In  addition,  assets 
invested  in  the  Portfolios  are  charged 
with  annual  operating  expenses  of  those 
Portfolios.  All  such  fees  and  charges, 
and  circumstances  under  which  such 
fees  and  charges  may  be  reduced  or 
waived,  are  described  in  greater  detail 
in  the  "CHARGES  AND  DEDUCTIONS" 
section  of  the  prospectus  contained  in 
the  Form  N-4  Registration  Statements  of 
the  Insurance  Companies  and  the 
Current  Accounts. 

Applicants'  Legal  Anal3rsis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  fit)m  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  policy  and 
provisions  of  the  Act. 

2.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act,  grant  the  exemptions 
summarized  above  with  respect  to  the 
Bonus  Contracts  and  any  Future  Bonus 
Contracts  funded  by  the  Current 
Accounts  or  Future  Accounts,  which  are 
issued  by  GALIC  NY  or  Annuity 
Investors  and  underwritten  or 
distributed  by  GAj*.  or  Future 
Underwriters.  Applicants  state  that 
Future  Bonus  Contracts  funded  by  the 
Current  Accounts  or  Future  Accounts 
will  be  substantially  similar  in  all 
material  respects  to  the  Bonus 
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Contracts.  Applicants  believe  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Applicants  state  that  it  is  not 
administratively  feasible  to  track  the 
Bonus  amount  in  any  of  the  Accounts 
after  the  Bonus  is  applied.  Accordingly, 
the  asset-based  charges  applicable  to  the 
Accounts  will  be  assessed  against  the 
entire  amounts  held  in  the  respective 
Accounts,  including  the  Bonus  amount, 
including  during  the  period  when  the 
Bonus  is  not  completely  vested  (i.e., 
upon  cancellation  during  the  firee-look 
period  or  upon  full  surrender  during  the 
first  contract  year).  As  a  result,  during 
such  periods,  the  aggregate  asset-based 
charges  assessed  against  a  Contract 
owner's  account  value  will  be  higher 
than  those  that  would  be  charged  if  the 
Contract  owner's  account  value  did  not 
include  the  Bonus. 

4.  Section  27(i)  of  the  Act  provides 
that  Section  27  does  not  apply  to  any 
registered  separate  account  funding 
variable  insurance  contracts,  or  to  the 
sponsoring  insurance  company  and 
principat  underwriter  of  such  account, 
except  as  provided  in  paragraph  (2)  of 
the  subsection.  Paragraph  (2)  provides 
that  it  shall  be  unlawful  for  any 
registered  separate  account  funding 
variable  insurance  contracts  or  a 
sponsoring  insurance  company  of  such 
account  to  sell  a  contract  funded  by  the 
registered  separate  account  unless, 
among  other  things,  such  contract  is  a 
"redeemable  seciirity."  Section  2(a)(32] 
of  the  Act  defines  "redeemable 
security"  as  any  secimty,  other  than 
short-term  paper,  under  the  terms  of 
which  the  holder,  upon  presentation  to 
the  issuer,  is  entitied  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets,  or  the 
cash  equivalent  thereof. 

5.  Applicants  submit  that  the  Bonus 
recapture  provisions  described  herein 
would  not  deprive  a  Contract  owner  of 
his  or  her  proportionate  share  of  the 
issuer's  current  net  assets.  Applicants 
state  that  a  Contract  owner's  interest  in 
the  amount  of  the  Bonus  allocated  to  his 
or  her  annuity  account  value  upon 
receipt  of  an  initial  purchase  payment  is 
not  vested  if  the  Contract  is  retximed 
during  the  applicable  free-look  period. 
Similarly,  Applicants  submit  that  a 
Contract  owner's  interest  in  the  amount 
of  any  Bonuses  allocated  upon  receipt  of 
any  purchase  payments  made  during  the 
first  contract  year  is  not  vested  if  the 
Contract  is  surrendered  in  full  during 
the  first  Contract  year.  Until  or  unless 
the  amount  of  any  Boniis  is  vested. 
Applicants  argue  that  the  applicable 


Insurance  Company  retains  the  right 
and  interest  in  the  Bonus  amotmt, 
although  not  in  the  earnings  attributable 
to  that  amount.  Thus,  when  any  Bonus 
amounts  are  recaptured,  the  Insurance 
Companies  are  simply  retrieving  their 
own  assets.  Because  the  Contract 
owner's  interest  in  the  Bonus  is  not 
vested.  Applicants  contend  that  the 
Contract  owner  has  not  been  deprived  of 
a  proportionate  share  of  the  applicable 
Account's  assets. 

6.  Applicants  state  that,  with  respect 
to  the  Bonus  recaptiire  upon  the 
exercise  of  the  free-look  privilege,  it 
would  be  patently  unfair  to  allow  a 
Contract  owner  to  exercise  that  privilege 
and  retain  a  Bonus  amount  under  a 
Contract  that  has  been  returned  for  a 
refund  after  a  period  of  a  few  weeks  or 
days.  If  the  Insurance  Company  could 
not  recapture  the  Bonus,  individuals 
could  purchase  a  Contract  with  no 
intention  of  retaining  it,  and  simply 
return  it  for  a  quick  profit. 

7.  Applicants  also  state  that  the 
recapture  of  Bonuses  relating  to  all 
purchase  payments  made  within  the 
first  Contract  year  if  the  Contract  is 
siirrendered  in  full  during  that  year  is 
designed  to  afford  the  Insurance 
Companies  with  a  measure  of  protection 
from  anti-selection.  The  risk  here  is  that 
the  Contract  owner  could  make  very 
large  purchase  payments  throughout  the 
first  year  of  the  Contract  and  then  fully 
surrender  the  Contract,  thereby  leaving 
GALIC  NY  or  Annuity  Investors  less 
time  to  recover  the  cost  of  the  Bonuses, 
to  its  financial  detriment. 

8.  For  the  foregoing  reasons. 
Applicants  submit  that  the  provisions 
for  recapture  of  any  applicable  Bonus 
under  the  Bonus  Contracts  do  not,  and 
any  provisions  in  Future  Bonus 
Contracts  will  not,  violate  Section 
2(a)(32)  and  27(i)(2)(A)  of  the  Act. 
Indeed,  Applicants  believe  that  a 
contrary  conclusion  would  be 
inconsistent  with  a  stated  purpose  of  the 
National  Securities  Markets 
Improvement  Act  of  1996  ("NSMIA"), 
which  is  "to  amend  the  [act]  to  *  *  * 
provide  more  efi^ective  and  less 
burdensome  regulation."  Sections  26(e) 
and  27(i),  of  course,  were  added  to  the 
Act  pursuant  to  Section  205  of  NSMIA 
to  implement  the  purposes  of  NSMIA 
and  the  Congressional  intent.  Thus,  the 
recapture  of  a  Bonus  credited  to 
purchase  payments  made  under  the 
Contracts  should  not  raise  any  questions 
as  to  the  Insurance  Companies' 
compliance  with  the  provisions  of 
Section  27(i).  Nevertheless,  to  avoid  any 
uncertainties  as  to  full  compliance  with 
the  Act,  Applicants  request  exemptions 
from  Sections  2(a)(32)  and  27(i)(2KA).  to 
the  extent  deemed  necessary,  to  permit 


the  recapture  of  any  Bonus  imder  the 
circuimstances  described  herein  with 
respect  to  the  Bonus  Contracts  and  any 
Futiire  Bonus  Contracts,  without  the 
loss  of  the  relief  bom  Section  27 
provided  by  Section  27(i). 

9.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  piuposes  as  contemplated  by 
Section  22(a).  Rule  22c-l  thereunder 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  imderwriter  of, 
or  dealer  in,  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  seciuity  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

10.  Applicants  state  that  the  Insurance 
Companies'  recapture  of  the  Bonus 
might  be  viewed  as  resulting  in  the 
redemption  of  redeemable  securities  for 
a  price  other  than  one  based  on  the 
c\irrent  net  asset  value  of  the  Accoxmts. 
Applicants  contend,  however,  that 
recapture  of  the  Bonus  does  not  violate 
Section  22(c)  and  Rule  22c-l. 

11.  Applicants  maintain  that  the 
recapture  does  not  involve  either  of  the 
problems  that  Rule  22c-l  was  designed 
to  prevent,  namely  (i)  the  dilution  of  the 
value  of  outstanding  redeemable 
securities  of  registered  investment 
companies  through  their  sale  at  a  price 
below  net  asset  value  or  their 
redemption  or  repurchase  at  a  price 
above  it,  and  (ii)  other  unfair  practices 
such  as  speculative  trading  practices. 
These  problems  were  the  result  of 
backward  pricing,  the  practice  of  basing 
the  price  of  a  mutual  fund  share  on  the 
net  asset  value  per  share  determined  as 
of  the  close  of  the  market  on  the 
previous  day.  Backward  pricing  allowed 
investors  to  take  advantage  of  increases 
in  net  asset  value  that  were  not  yet 
reflected  in  the  price,  thereby  diluting 
the  value  of  outstanding  mutual  fund 
shares. 

12.  Applicants  also  maintain  that  the 
proposed  recapture  of  the  Bonus  poses 
no  such  threat  of  dilution.  To  effect  a 
recapture  of  a  Bonus,  the  Insurance 
Companies  will  redeem  interests  in  the 
Contract  owner's  annuity  account  at  a 
price  determined  on  the  basis  of  current 
net  asset  value  of  the  respective 
Accounts.  The  amount  recaptured  wiU 
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equal  the  amoimt  of  the  Bonus  that  the 
applicable  Insurance  Company  paid  or 
vvill  pay  out  of  its  general  account 
assets.  Although  Contract  owners  will 
be  entitied  to  retain  any  investment  gain 
attributable  to  the  Bonus,  the  amount  of 
such  gain  will  be  determined  on  the 
basis  of  the  current  net  asset  value  of  the 
respective  Accoimts.  Thus,  no  dilution 
will  result  from  the  recapture  of  the 
Bonus.  The  second  problem  that  Rule 
22c-l  was  designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
also  will  not  occur  as  a  result  of  the 
recaptiire  of  the  Bonus. 

13.  Applicants  argue  that,  because 
neither  of  the  problems  that  Rule  22c- 
1  was  designed  to  address  is  found  in 
the  recapture  of  the  Bonus,  Rule  22c-l 
and  Section  22(c)  should  have  no 
application  to  any  Bonus  imder  the 
Bonus  Contracts  or  Future  Bonus 
Contracts.  However,  to  avoid  any 
imcertainty  as  to  full  compliance  with 
the  Act,  Applicants  request  exemptions 
from  the  provisions  of  Section  22(c)  and 
Rule  22C-1  to  the  extent  deemed 
necessary  to  permit  them  to  recaptiue 
the  Bonus  under  the  Bonus  Contracts 
and  Future  Bonus  Contracts. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  submit  that  their  request  for 
exemptions  &t>m  Section  2(a)(32],  22(c) 
and  27(i)(2)(A)  of  the  Act  and  Rule  22c- 
thereunder  meets  the  standards  set  out 
in  Section  6(c)  of  the  Act.  Applicants 
submit  that  the  requested  order  should 
therefore  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarlaod, 

Deputy  Secretary. 

[FR  Doc.  01-27019  Filed  10-25-01;  8:45  amj 
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Putnwn  AiiMricwi  QovwiMMfrt  IncofiM 
Fund,  at  aL;  NoUm  of  Application 

October  22,  2001. 

AGBICY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(d)  of  the  Investment 
Company  Act  of  1940  (the  "Act"  and 
rule  17d-l  imder  the  Act  to  permit 
certain  joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  certain 


registered  management  investment 
companies  to  pay  to  an  affiUated 
lending  agent,  and  the  lending  agent  to 
accept,  fees  based  on  a  share  of  the 
revenues  generated  from  securities 
lending  transactions. 

Applicants:  Putnam  American 
Government  Income  Fund.  Putnam 
Arizona  Tax  Exempt  Income  Fund, 
Putnam  Asia  Pacific  Growth  Fimd, 
Putnam  Asset  Allocation  Funds, 
Putnam  Balanced  Retirement  Fund. 
Putnam  California  Investment  Grade 
Municipal  Trust,  Putnam  California  Tax 
Exempt  Income  Fund.  Putnam 
California  Tax  Exempt  Money  Market 
Fund.  Putnam  Capital  Appreciation 
Fimd,  Putnam  Classic  Equity  Fund. 
Putnam  Convertible  Income-Growth 
Trust,  Putnam  Convertible 
Opportunities  And  Income  Trust, 
Putnam  Diversified  Income  Trust, 
Putnam  Equity  Income  Fund,  Putnam 
Europe  Growth  Fimd.  Putnam  Florida 
Tax  Exempt  Fund.  The  Putnam  Fund 
For  Growth  And  Income  Putnam  Funds 
Trust,  The  George  Putnam  Fund  Of 
Boston,  Putnam  Global  Equity  Fund, 
Putnam  Global  Government  Income 
Trust,  Putnam  Global  Growth  Fund, 
Putnam  Global  Natural  Resources  Fund, 
The  Putnam  Fund  For  Growth  And 
Income,  Putnam  Health  Sciences  Trust, 
Putnam  High  Income  Convertible  And 
Bond  Fund,  Putnam  High  Yield 
Advantage  Fund,  Putnam  High  Yield 
Municipal  Trust,  Putnam  Hi^  Yield 
Tru$t,  Putnam  Income  Fund,  Putnam 
Intermediate  U.S.  Government  Income 
Trust,  Putnam  International  GroMrth 
Fimd,  Putnam  Investment  Funds, 
Putnam  Investment  Grade  Municipal 
Trust,  Putnam  Investors  Fund,  Putnam 
Managed  High  Yield  Trust,  Putnam 
Managed  Mimicipal  Income  Trust, 
Putnam  Massachusetts  Tax  Exempt 
Income  Fund,  Putnam  Master  Income 
Trust,  Putnam  Master  Intermediate 
Income  Trust,  Putnam  Michigan  Tax 
Exempt  Income  Fund,  Putnam 
Minnesota  Tax  Exempt  Income  Fund, 
Putnam  Money  Market  Fund,  Putnam 
Mimicipal  Bond  Fund.  Putnam 
Municipal  Income  Fund,  Putnam 
Municipal  Opportimities  Trust,  Putnam 
New  Jersey  Tax  Exempt  Income  Fund, 
Putnam  New  Opportunities  Fimd, 
Putnam  New  York  Investment  Grade 
Municifial  Trust,  Putnam  New  York  Tax 
Exempt  Income  Fund,  Putnam  New 
York  Tax  Exempt  Money  Market  Fund, 
Putnam  New  York  Tax  Exempt 
Opportimities  Fund,  Putnam  Ohio  Tax 
Exempt  Income  Fund,  Putnam  OTC  & 
Emerging  Growth  Fund,  Putnam 
Pennsylvania  Tax  Exempt  Income  Fund, 
Putnam  Preferred  Income  Fund,  Putnam 
Premier  Income  Trust,  Putnam  Strategic 


Income  Fund,  Putnam  Tax  Exempt 
Income  Fund,  Putnam  Tax  Exempt 
Money  Market  Fund,  Putnam  Tax-Free 
Health  Care  Fund,  Putnam  Tax-Free 
Income  Trust,  Putnam  Tax  Smart  Funds 
Trust,  Putnam  U.S.  Government  Income 
Fund.  Putnam  Utilities  Growth  And 
Income  Fund,  Putnam  Variable  Trust, 
Putnam  Vista  Fund,  Putnam  Voyager 
Fund,  and  Putnam  Voyager  Fund  U 
(each  a  "Fund,"  collectively  the 
"Funds"),  Putnam  Investment 
Management,  LLC  (the  "Adviser")  and 
Putnam  Fiduciary  Trust  Company 
("PFTC"). 

FNJNG  DATES:  The  application  was  filed 
on  August  16,  2001,  and  amended  on 
September  18,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing,  interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  15,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.  Washington.  DC  20549-0609. 
Applicants,  c/o  John  W.  Gerstmayr, 
Esq.,  Ropes  &  Gray,  One  International 
Place,  Boston,  Massachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Nadya  B.  Royblat. 
Assistant  Director,  at  (202)  942-0564. 
Office  of  Investment  Company 
Regxdation.  Division  of  Investment 
Management. 

SUPPI^MENTARY  MFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street  NW.,  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Funds,  each  a  Massachusetts 
business  trust,  are  registered  under  the 
Act  as  management  investment 
companies.  Some  of  the  Funds  consist 
of  multiple  investment  portfolios.  The 
Adviser  serves  as  investment  adviser  to 
each  Fund.  PFTC  is  the  custodian  and 
the  shareholder  servicing  and 
distribution  agent  for  each  Fund. 
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Applicants  also  request  relief  for  any 
other  registered  management  investment 
companies  and  series  thereof  that  in  the 
future  are  advised  by  the  Adviser,  or  an 
entity  controlling,  controlled  by,  or 
under  conunon  control  with,  the 
Adviser  ("Future  Funds").  The  Funds 
and  the  Future  Funds  are  collectively 
referred  to  as  the  "Funds".' 

2.  Each  Fund  is  authorized  to  lend  its 
portfolio  securities.  The  Fimds  currently 
participate  in  a  securities  lending 
program  using  unaffiliated  third-party 
lending  agents.  The  Funds  seek  to 
participate  from  time  to  time  as  a  lender 
in  a  securities  lending  program 
administered  by  PFTC  as  lending  agent 
(the  "Program").  Under  the  Program, 
PFTC  enters  into  securities  lending 
agreements  on  behalf  of  a  Fimd  with 
certain  unaffiliated  borrowers  that  wish 
to  borrow  securities  owned  by  the  Fimd 
and  that  have  been  pre-approved  by  that 
Fund  or  the  Adviser  (each  a 
"Borrower").  Applicants  represent  that 
the  duties  performed  by  PFIXD  as 
lending  agent  will  not  exceed  those  set 
forth  in  Norwest  Bank,  N.A.  (pub.  avail. 
May  25, 1995). 

3.  Securities  lending  collateral  will 
take  difierent  forms.  With  respect  to 
loans  that  are  collateralized  by  cash,  the 
Borrower  will  be  entitled  to  receive  a  fee 
based  on  the  amount  of  cash  collateral. 
The  Fund  is  compensated  on  the  spread 
between  the  net  amoimt  earned  on  the 
investment  of  cash  collateral  and  the 
Borrower's  fee.  In  the  case  of  collateral 
other  than  cash,  the  Fund  will  receive 

a  loan  fee  paid  by  the  Borrower  equal 
to  a  percentage  of  the  market  value  of 
the  loaned  securities  specified  in  the 
loan  program.  Applicants  seek  relief  to 
permit  Fimds  to  pay.  and  PFTC  to 
accept,  fees  based  on  a  share  of  the 
revenues  generated  from  securities 
lending  transactions  pursuant  to  the 
Program. 

Applicants'  Legal  Anafysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  of  or  principal 
imderwriter  for  a  registered  investment 
company  or  an  affiliated  person  of  such 
person  or  principal  imderwriter,  acting 
as  principal,  from  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  other  joint  arrangement  or 
profit  sharing  plan,  in  which  the 
investment  company  participates.  Rule 
17d-l  permits  the  Commission  to 
approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d).  In 


^  All  existing  entities  that  currently  intend  to  rely 
on  the  requested  relief  have  been  named  as 
applicants.  Any  existing  or  future  entity  that  will 
rely  on  the  relief  in  the  future  will  comply  with  the 
terms  and  conditions  contained  in  the  application. 


determining  whether  to  approve  a 
transaction,  the  Commission  is  to 
consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  the 
participant  of  the  investment  companies 
is  on  a  basis  different  from  or  less 
advantageous  than  that  of  the  other 
participants. 

2.  Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  other  person  and,  if  the  other 
person  is  an  investment  company,  its 
investment  adviser.  The  Adviser  is  an 
affiliated  person  of  each  Fund.  Because 
PFTC  and  the  Adviser  are  under  the 
common  control  of  Putnam  Investments, 
LLC,  PFTC  is  an  affiliated  person  of  an 
affiliated  person  of  each  Fund. 
Accordingly,  applicants  request  an 
order  imder  section  17(d)  and  rule  17d- 
1  imder  the  act  to  the  extent  necessary 
to  permit  each  Fund  to  pay,  and  PFTC 
to  accept,  fees  based  on  a  share  of  the 
revenues  generated  from  securities 
lending  transactions. 

3.  Applicants  propose  that  each  Ftmd 
adopt  the  following  procedures  to 
ensure  that  the  proposed  fee 
arrangement  and  the  other  terms 
governing  the  relationship  with  PFTC, 
as  lending  agent,  will  meet  the 
standards  of  rule  17d-l: 

(a)  In  connection  with  the  approval  of 
PFTC  as  lending  agent  for  a  Fund  and 
implementation  of  the  proposed  fee 
arrangement,  a  majority  of  the  board  of 
trustees  of  the  Fund  ("Board") 
(including  a  majority  of  the  trustees  who 
are  not  "interested  persons"  within  the 
meaning  of  section  2(a)(19)  of  the  Act 
(the  "Disinterested  Trustees")  will 
determine  that  (i)  the  contract  with 
PFTC  is  in  the  best  interests  of  the  Fimd 
and  its  shareholders;  (ii)  the  services  to 
be  performed  by  PFTC  are  required  for 
the  Fund;  (iii)  the  nature  and  quality  of 
the  services  provided  by  PFTC  are  at 
least  equal  to  those  provided  by  other 
offering  the  same  or  similar  services; 
and  (iv)  the  fees  charged  by  PFTC  are 
fair  and  reasonable  in  light  of  the  usual 
and  customary  charges  imposed  by 
others  for  services  of  the  same  nature 
and  quality. 

(b)  Each  Fund's  contract  with  PFTC 
for  lending  agent  services  will  be 
reviewed  at  least  annually  and  will  be 
approved  for  continuation  only  if  a 
majority  of  the  Board  of  the  Fimd 
(including  a  majority  of  the 
Disinterested  Trustees)  make  the 
findings  referred  to  in  paragraph  (a) 
above. 

(c)  In  connection  with  the  initial 
implementation  of  the  proposed  fee 


arrangement  whereby  PFTC  will  be 
compensated  as  lending  agent  based  on 
a  percentage  of  the  revenue  generated  by 
a  Fund's  participation  in  the  Program, 
the  Board  of  the  Fund  will  obtain 
competing  quotes  with  respect  to 
lending  agencies  fees  fitim  at  least  three 
independent  lending  agents  to  assist  the 
Board  in  making  the  findings  referred  to 
in  paragraph  (a)  above. 

(d)  The  Board  of  each  Fund,  including 
a  majority  of  the  Disinterested  Trustees, 
will  (i)  determine  quarterly  the  loan 
transactions  during  the  prior  quarter 
were  affected  in  compliance  with  the 
conditions  and  procedures  set  forth  in 
the  application;  and  (ii)  review  no  less 
frequently  than  aimually  the  conditions 
and  procedures  set  forth  in  the 
application  for  continuing 
appropriateness. 

(e)  Each  Fund  will  (i)  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  and  conditions  (and  any 
modifications)  described  in  the 
application;  and  (ii)  maintain  and 
preserve  for  a  period  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  loan  transaction  pursuant  to 
the  Program  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  loan  transaction 
setting  forth  a  description  of  the  security 
loaned,  the  identity  of  the  Borrower,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  application. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Conmiission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  The  securities  lending  program  of 
each  Fund  will  comply  with  all  present 
and  future  applicable  guidelines  of  the 
Commission  and  staff  regarding 
securities  lending  arrangements. 

2.  The  approval  of  a  Fund's  Board, 
including  a  majority  of  Disinterested 
Trustees,  shall  be  required  for  the  initial 
and  subsequent  approvals  of  PFTC's 
service  as  lending  agent  for  the  Fund 
pursuant  to  the  Program,  for  the 
institution  of  all  procedures  relating  to 
the  Program  as  it  relates  to  the  Fund, 
and  for  any  periodic  review  of  loan 
transactions  for  which  PFTC  acted  as 
lending  agent  pursuant  to  the  Program. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai-garel  H.  McFariond. 
Deputy  Secretary. 

[FR  Doc.  01-27018  Filed  10-25-01;  8:45  am] 
HUMO  CODE  WIO-ei-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  MMtings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  29,  2001:  closed 
meetings  will  be  held  on  Monday, 
October  29,  2001  and  Tuesday,  October 
30,  2001,  at  10:00  a.m. 

Commissioner  Unger,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7).  (9)(A),  (9)(B).  and 
(10)  and  17  CFR  200.402(a)(5),  (7),  9(i) 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matter  of  the  closed 
meetings  scheduled  for  Monday, 
October  29,  2001  and  Tuesday,  October 
30,  2001,  will  be: 

Institution  and  settlement  of 
injimctive  actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

Formal  orders. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  23,  2001. 
Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  01-27106  Filed  10-24-01;  12:20 
pm] 
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SECURrriES  and  exchange 

COMMISSION 

(Rataeee  No.  34-44958;  nie  No.  SR-Amex- 
2001-71] 

Salf-Regulatory  Organizations;  Notice 
of  niing  and  Immadlats  Effsctlvansss 
of  Propossd  Rule  Changs  by  Amsrican 
Stock  Exchange  LLC  Rslating  to 
Priority  on  MulUpIs  Pries  Transactions 

October  19, 2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  September  6,  2001, 
the  American  Stock  Exchange  LLC 
("Amex"  o»  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  D, 
and  ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  950  to  add  Commentary 
.05  relating  to  priority  on  multiple  price 
transactions,  llie  following  is  the  text  of 
proposed  Commentary  .05  (all  new 
language): 

.05    Piirchase  Priority.  If  a  member 
purchases  one  or  more  option  contracts 
of  a  particular  series  at  a  particular 
price  or  prices  such  member  shall,  at  the 
next  lower  price  at  which  a  member 
other  than  an  Exchange  Broker  or 
specialist  representing  a  customer 
agency  order  entitied  to  priority 
pursuant  to  Rule  950(c),  have  priority  in 
purchasing  up  to  the  equivalent  number 
(or  a  reasonably  large  number)  of  option 
contracts  of  the  same  series  that  he 
purchased  at  the  higher  price  or  prices, 
but  only  if  his  bid  is  made  promptly  and 
the  purchase  so  effected  represents  the 
opposite  side  of  a  transaction  with  the 
same  order  or  offer  as  the  earlier 
purchase  or  purchases.  Sale  Priority.  If 
a  member  sells  one  or  more  option 
contracts  of  a  particular  series  at  a 
particular  price  or  prices,  he  shall,  at 
the  next  higher  price  at  which  a  member 
other  than  a  Exchange  Broker  or 
specialist  representing  a  customer 
agency  order  entitled  to  priority 
pursuant  to  Rule  950(c),  have  priority  in 
selling  up  to  the  equivalent  number  (or 
a  reasonably  larger  number)  of  option 
contracts  of  the  same  series  that  he  sold 
at  the  lower  price  or  prices,  but  only  if 


>  15  U.S.C  78«(b)(l). 
2  17C31i240.19b-t. 


his  offer  is  made  promptly  and  the  sale 
so  effected  represents  the  opposite  side 
of  a  transaction  with  the  same  order  or 
bid  as  the  earlier  sale  or  sales. 

Two  or  more  members  entitled  to 
priority.  If  the  bids  or  offers  of  two  or 
more  members  are  both  entitled  to 
priority  in  accordance  with  paragraph 
(a)  or  paragjraph  (b),  it  shall  be  afforded 
them  insofar  as  practicable,  on  a  pro- 
rate basis. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Exchange  Rule  950  by  adding 
Conmientary  .05  to  provide  for  multiple 
price  priority  in  the  execution  of  equity 
option  transactions.  The  Exchange 
believes  that  the  proposal  is  designed  to 
promote  price  improvement  in  the 
execution  of  equity  option  orders  and 
provide  incentives  to  registered  options 
traders  ("ROTs")  and  specialists  in  the 
execution  of  such  orders  by  providing 
ROTs  and  specialists  with  priority  in 
the  execution  of  those  orders  in  which 
a  ROT  or  specialist  improves  upon  the 
displayed  quotation. 

In  particular,  proposed  Commentary 
.05  provides  for  member  price  priority 
with  respect  to  purchases  (sales)  up  to 
an  equivalent  number  of  options 
contracts  of  the  same  series  purchased 
at  the  higher  price  or  prices  (or  sold  at 
the  lower  price  or  prices  for  sales)  if  the 
bid  (offer)  is  made  promptly  and  the 
purchase  (sale)  effected  represents  the 
opposite  side  of  a  transaction  with  the 
same  order  or  offer  (bid)  as  the  earlier 
purchases  (sale).  A  floor  broker  or 
specialist  representing  a  public 
customer  order  entitled  to  priority 
pursuant  to  Amex  Rule  950(c)  will 
continue  to  retain  such  priority  under 
proposed  Commentary  .05. 

For  example,  application  of  the 
proposal  would  operate  as  follows:  If 
the  displayed  quotation  is  6  (bid),  6.50 
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(asked),  and  a  market  or  marketable 
limit  order  to  sell  100  contracts  is 
received,  a  ROT  or  specialist  tbat 
executes  part  of  the  100  contract  order 
at  the  improved  price  of  6.20  would  be 
granted  priority  in  executing  additional 
contracts  in  a  quantity  up  to  the  number 
of  contracts  executed  at  the  improved 
price.  Therefore,  in  this  example, 
because  the  ROT  stepped  up  to  bid  20 
contracts  at  a  price  of  6.20,  he  would  be 
granted  priority  in  the  execution  of  up 
to  20  contracts  at  6.  In  each  instance,  the 
specialist  or  ROT  that  betters  the  market 
would  be  able  to  receive  a  fill  at  the  next 
lower  or  inferior  price.  Moreover,  if  two 
(2)  or  more  members  were  entitled  to 
priority  for  certain  multiple  price 
transactions,  such  priority  woidd  be 
provided  on  a  pro  rata  basis  to  the 
extent  practicable. 

The  Exchange  believes  the  proposal 
Mrill  provide  incentive  for  both  ROTs 
and  specialists  to  improve  upon 
displayed  quotations.  As  a  result,  the 
Exchange  believes  the  proposal  will 
enhance  competitive  market  making  on 
the  Exchange  and  offer  additional  price 
improvement  for  customer  orders.  The 
Exchange  believes  that  the  proposed 
rule  is  similar  to  rules  that  are  currently 
in  place  at  other  options  exchanges.  ^ 

2.  Statutory  Basis  | 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  *  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  OrganizcAion's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Amex  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 


> See  CBOE  Rule  6.47  and  PCX  Rule  6.76. 

♦15U.S.C78f(b). 

»15U.S.C78«b)(5). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  30  days 
fixim  September  6,  2001,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  6  and  Rule  19b-4(f1t6) 
thereunder.^  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conmiunications  relating  to  the 
proposed  Aile  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  SR-Amex-2001-71  and 
should  be  submitted  by  November  16, 
2001. 


•  15  U.S.C  78s(b)(3)(A). 
'  17  CFR  240.19t>-4(f)(6). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-26957  Filed  10-25-01;  8:45  am] 
BIUJNG  COOE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-44961 ;  nie  No.  SR-NYSE- 
2001-34] 

Setf-ReguMory  Organizations;  Notice 
of  HIIng  of  Proposed  Rule  Change  by 
ttw  New  York  Stock  Exchange,  Inc. 
Amending  NYSE  Rule  103A  To  Delete 
an  Unused  Measure  of  Specialist 
Performartce 

October  19,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
29,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m,  below,  which  items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  delete  one  of 
the  performance  measures  for  specialists 
under  Exchange  Rule  103  A.  The  test  of 
the  proposal  is  below.  Deletions  are  in 
brackets.  Specialist  Stock  Reallocation 
and  Member  Education  and 
Performance  Rule  103A(a)(l)  In  order  to 
ensure  that  a  high  level  of  market 
quality  and  performance  in  Exchange 
listed  securities  is  achieved  and 
maintained,  the  Market  Performance 
Committee,  under  the  authority  granted 
in  its  Charter,  shall  develop  and 
administer  systems  and  procedures, 
including  the  determination  of  specific 
kinds  of  data  to  be  reviewed  and  the 
establishment  of  appropriate  standards 
and  measurements  of  performance, 
designed  to  measure  specialist 
performance  and  market  quality  on  a 
periodic  basis  to  determine  whether  or 
not  all  or  particular  specialist  units  need 
to  take  actions  to  improve  their 
performance.  Based  on  such 
determinations,  the  Market  Performance 


■17CFR200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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Committee  shall  take  steps  as  described 
in  this  rule,  to  encourage  performance 
improvement  and  to  improve  or  sustain 
market  quality  in  appropriate  cases. 

***** 

Supplementary  Material 

.10    Performance  Improvement 
Action  Criteria. — ^The  Market 
Performance  Committee  shall  initiate  a 
Performance  Improvement  Action  as 
described  in  paragraph  (b)  above 
whenever  a  specialist  unit  does  not 
meet  any  standard  of  acceptable 
performance  as  specified  below. 

(A)  No  change. 

(B)  No  change. 

(C)  No  change. 
P)  Market  Share 

(i)  in  any  case  where  the  Market 
Performance  Committee  finds  that  a 
specialist  unit's  overall  percentage  of 
the  total  share  volume  as  reported  on 
the  Consolidated  Transaction  Reporting 
System  in  any  of  its  registered  securities 
has  declined  significantly  within  two 
consecutive  quarters  and  further 
determines  that  the  reason(s)  for  the 
decline  can  be  attributed  to  factors 
within  the  control  of  the  specialist  unit.) 
•        *        *     -  *        * 

n.  Self*Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  stunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
NYSE  Rule  103A  to  delete  an  unused 
measure  of  specialist  performance. 

Currently.  NYSE  Rule  103A  provides 
authority  for  the  Market  Performance 
Committee  ("MFC")  to  establish  and 
administOT  measures  of  specialist 
performance,  conduct  poformance 
improvement  actions  where  a  specialist 
unit  does  not  meet  the  performance 
standards  in  the  Rule,  and  reallocate 
stocks  if  a  imit  does  not  achieve  its 
specified  goals  when  subject  to  a 
performance  improvement  action.  The 
performance  standards  in  the  Rule 


include  the  Specialist  Performance 
Evaluation  Questionnaire,  timeliness  of 
stock  openings,  SuperDot  order 
turnaround,  administrative  message 
responses  and  market  share.  This  latter 
provision  refers  to  a  significant  decline 
in  market  share,  as  measured  by  share 
volume,  in  two  consecutive  quarters 
where  the  decline  is  determined  to  be 
attributable  to  factors  within  the  control 
of  the  specialist  unit. 

At  the  time  the  Exchange  adopted  the 
market  share  measure,  it  was  intended 
that  the  Exchange  would  develop 
criteria  as  to  what  constitutes  a 
"significant  decline"  before  the  market 
shue  performance  standard  could  be 
enforced.  However,  criteria  were  never 
developed,  and  the  MPC  has  never  used 
the  market  share  standard  as  a 
performance  measure.  The  Exchange, 
therefore,  is  proposing  to  eliminate  the 
provision  frtim  NYSE  Rule  103 A. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5).*  in  particular,  because  it  should 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  EfliKtiveMM  of  dM 
Propoaed  Rule  Change  and  Timing  fbr 
CtHnmiaritm  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Regislar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longOT  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NYSE  consents,  the 
Commission  will: 


(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  propos^  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  the 
Commission's  Pubic  Reference  Room 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-34  and  should  be 
submitted  by  November  16,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

MargarH  H.  McFariand. 
Deputy  Secretary. 

FR  Doc.  01-26958  Filed  10-25-01;  8:45  am] 
■■JJNO  COOC  M1»-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

2001-84] 


oi  riang  ano  anmeaHna  cnecuvsneoe 
of  Propoeed  Rule  Change  by  the 
rnNBoe^ifNa  aiocK  cxcnangei  inc. 
AdoptInQ  a  Fee  for  InataMng  and 
MelnlalnInQ  Telttera  on  ttw  OpMona 
Tradkig  Floor 

October  19.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder.^ 
notice  is  h«eby  given  that  on  August 
31,  2001,  the  Philadelphia  Stock 
Exchange,  hic.  ("Phlx"  or  "Exchange") 


>  IS  U.S.C  78((b) 
4  15U.S.C78l[bX5). 


*17  CFR  20O.3O-2(aHl2). 
MS  U.S.C  7a«(bNl). 
>17CFR240.iab-«. 
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filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  HI,  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Phlx  amended  the  proposed  nile  change 
on  October  15,  2001. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
adopt  a  Tether*  Initial  Connectivity  Fee 
of  $1,100  and  a  Tether  Monthly  Service 
Fee  of  $150  for  installing  and  thereafter 
maintaining  tethers  that  allow  a 
hardwire  connection  to  an  existing 
communication  network  (local  area 
network)  on  the  Exchange's  options 
trading  floor. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ghange  1 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
schedule  of  dues,  fees  and  charges  to 
adopt  a  Tether  Initial  Connectivity  Fee 
of  $1,100  and  a  Tether  Monthly  Service 
Fee  of  $150  for  installing  and  thereafter 
maintaining  tethers  that  allow  a 
hardwire  connection  to  an  existing 
communication  network  (local  area 
network)  on  the  Exchange's  options 
trading  floor.  Each  tethering  device  will 
incur  one  initial  connectivity  fee,  and 
thereafter  may  be  transferred  to  another 


>  The  Phlx  submitted  a  new  Fonn  19b-4,  which 
replaces  and  supersedes  the  original  filing  in  its 
entirety  ("Amendnient  No.  1"). 

*  A  tether  is  a  hardwire  connection  to  an  existing 
Exchange  conununication  network.  It  would 
augment  the  current  wireless  network  on  the 
options  floor  and  allow  users  to  connect  their 
handheld  devices  to  the  existing  Exchange 
communication  network  and  thereby  interface  with 
member  firm  communication  networks. 


user  as  well  as  to  another  location  on 
the  floor  without  incurring  any 
additional  connectivity  fee.  The 
connectivity  and  monthly  fees  will  be 
imposed  on  the  users  of  such  tethers 
and  commimication  network,  namely 
registered  options  traders  and  floor 
brokers  (but  not  specialists)  on  the 
options  trading  floor. 

The  Exchange  has  had  a  wireless 
commimication  network  on  its  options 
and  other  trading  floors.  Due  to 
increases  in  bandwidth  demands  and 
the  use  of  applications  by  traders, 
namely  on  the  options  floor,  that  are  not 
designated  to  effectively  operate  on  a 
shared  wireless  network,  the  Exchange 
has  determined  to  augment  its  wireless 
network  with  hardwire  access  to  an 
existing  local  area  network  that  would 
allow  users  on  the  options  trading  floor 
to  connect  with  communications 
networks  of  Exchange  member  firms. 
The  Exchange  is  installing  hardwire 
tethers  at  trading  posts  across  the 
options  trading  floor  and  will  maintain 
an  existing  communication  network  at 
considerable  cost  to  the  Exchange.^  The 
Exchange  believes  that  the  proposed 
fees  are  equitable  and  reasonable  in  that 
they  are  based  on  actual  and  estimated 
expenses  incurred  in  installing  and 
maintaining  the  tethered  connections.^ 

In  the  case  of  a  newly  installed  tether, 
the  initial  connectivity  fee  commences 
upon  installation  and  the  monthly  fee 
commences  in  the  first  full  calendar 
month  after  installation  is  completed.^ 
For  instance,  installation  on  September 
1  would  trigger  a  connectivity  fee  on 
September  1  and  a  monthly  fee 
beginning  October  1  (but  not  September 
1). 
2.  Statutory  Basis 

The  Exchange  believes  that  is 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  is  consistent  with 
section  6(b)  of  the  Act,"  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4),^  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  fees 
among  the  Exchange's  members  because 
the  members  who  pay  the  additional 
amount  for  the  tethers  inciu'  the  benefit 


'  The  decision  to  install  tethers  and  augment  a 
network  on  a  trading  floor  is  solely  within  the 
Exchange's  discretion. 

•  The  restrictions  of  Exchange  Rule  606  and  any 
other  rules  applicable  to  communications  would 
apply  to  all  communications  via  the  tethers.  The 
Exchange  intends  in  the  near  future  to  propose 
amendments  to  Rule  606  and  any  other  relevant 
rules  to  clarify  their  applicability  to  tethers. 

'This  fee  is  eligible  for  the  monthly  credit  of  up 
to  Sl.OOO  to  be  applied  against  certain  fees,  dues 
and  charges  and  other  amounts  owned  to  the 
Exchange  by  certain  members.  See  Securities 
Exchange  Act  Release  No.  44292  (May  11.  2001).  66 
FR  27715  (May  18.  2001)  (SR-Phbc-2lJ01-49). 

•15U.S.C.  78J(b). 


of  their  use  and  access  to  a 
communication  network. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  inappropriate  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  Exchange  has  designated  the 
proposed  rule  change  as  a  fee  change 
pursuant  to  section  19{b)(3)(A){ii)  of  the 
Act  ^°  and  Rule  19b-4(f)(2) 
thereunder.^'  Accordingly,  the  proposal 
will  take  effect  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  Amendment  No.  1 
to  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  " 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  it 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  the  File  No. 


» 15  U.S.C  78f(b)(4). 

•015  U.S.C.  788(b)(3)(A)(ii). 
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SR-Phlx-2001-84  and  should  be 
submitted  by  November  16,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-26959  Filed  10-25-01;  8:45  am] 

BILLING  COOE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
December  26,  2001. 

«- ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Sandra  Johnston,  Program  Analyst, 
Office  of  Financial  Assistance,  Small 
Business  Administration,  409  3rd  Street, 
SW,  Suite  8300,  Washington  DC  20416. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Johnston,  Program  Analyst,  (202) 
205-7528  or  Curtis  B.  Rich, 
Management  Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  7(a)  Loan  Closing  Forms. 

Form  No's:  159, 160.  and  160A. 

Description  of  Respondents:  7(a) 
Participants. 

Annual  Responses:  45,000. 

Annual  Burden:  135,000. 

Jacqueline  Wliite, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  01-27045  Filed  10-25-01;  8:45  am) 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Announcement  of  the  Extension  of  the 
LoMfDoc  and  SBAExpress  Pilot  Loan 
Programs 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  pilot  extension. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  announces 
extension  of  the  LowDoc  and 
SBAExpress  pilot  loan  programs  until 
July  1,  2002.  This  will  allow  time  for  the 
Agency  to  fully  examine  possible 
modifications  and  enhancements  and  to 
further  consult  with  regulatory  and 
lending  institutions  and  with  the  small 
business  community  about  desirable 
changes  to  the  proeram. 

The  LowDoc  ana  SBAExpress  pilot 
loan  programs  were  established  in  1993 
and  1995.  respectively,  to  increase  the 
number  of  smaller  SBA  loans  by 
streamlining  the  application  process  for 


those  loans,  and  to  test  the  portfolio 
impact  of  trailsferring  additional 
audiority  to  SBA  lenders. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeAnn  Oliver,  Office  of  Financial 
Assistance,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW.. 
Suite  8300.  Washington,  DC  20416; 
telephone  (202)  205-6490. 

Dated:  October  22,  2001. 
Jane  Palagrove  Butler, 

Associate  Administrator  for  Financial 

Assistance. 

[FR  Doc.  01-27046  Filed  10-25-01;  8:45  am) 

BILLMOCOOE  WZS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment 
Companies;  Increase  in  Maximum 
Leverage  Ceiling 

13  CFR  107.1150(a)  sets  forth  the 
maximum  amount  of  Leverage  (as 
defined  in  13  CFR  107.50)  that  a  Small 
Business  Investment  Company  may 
have  outstanding  at  any  time.  The 
maximum  Leverage  amounts  are 
adjusted  annually  based  on  the  increase 
in  the  Consumer  Price  Index  published 
by  the  Bureau  of  Labor  Statistics.  The 
cited  regulation  states  that  SBA  will 
publish  the  indexed  maximum  Leverage 
amounts  each  year  in  a  notice  in  the 
Federal  Register. 

Accordingly,  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  maximum  Leverage 
amounts  under  13  CFR  107.1150(a)  are 
as  stated  in  the  following  table: 


If  your  leverageable  capital  is: 

Then  your  maximum  leverage  is: 

(1)  Not  over  $18,600,000  

300  percent  of  Leverageable  Capital. 

$55,800,000  +  [2  X  (Leverageable  Capital  -  $18,600,000)1. 

$93,000,000  ■»■  (Leverageable  Capital  -  $37,200,000). 

$111,700,000. 

(2)  Over  $18,600,000  but  not  over  $37,200,000  

(3)  Over  $37,200,000  but  not  over  $55,900,000  

(4)  Over  $55,900,000  ; 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  small  business 
investment  companies) 

Dated:  October  22.  2001. 
Harry  E.  Haskins, 

Acting  Associate  Administrator  for 

Investment. 

[FR  Doc.  01-27047  Filed  10-25-01;  8:45  am) 

BNXMG  COOE  M2S-01-r 


DEPARTMENT  OF  STATE 

[Public  Notice  3800] 

Shipping  Coordinating  Committee; 
Nottoe  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  ^n  open 
meeting  at  9:30  a.m.  on  Thursday,  6 
December.  2001.  in  Room  6319  at  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW.,  Washington,  DC,  20593. 
The  purpose  of  this  meeting  will  be  to 
report  the  results  of  the  International 
Conference  on  the  Control  of  Harmful 
Anti-fouling  Systems  for  Ships  (AFS 


Conference)  held  at  the  International 
Maritime  Organization  headquarters  in 
London,  October  2001.  In  addition,  the 
Subcommittee  will  discuss  plans  to 
prepare  a  ratification  package  for 
transmittal  to  the  Senate  supporting  the 
Convention  resulting  from  the  AFS 
Conference. 

Documents  associated  with  the  AFS 
Conference  may  be  requested  by  writing 
to  the  address  below  or  via  the  Internet 
a.t:http:// www. uscg.mil/hq/g-m/mso/ 
mso4/mepc.html. 

Members  of  the  public  are  invited  to 
attend  this  meeting  up  to  the  seating 
capacity  of  the  room.  For  further 


"17  CFR  240.t9b-t(f1(2). 
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information,  or  to  submit  views  in 
advance  of  the  meeting,  please  contact 
Lieutenant  Beck,  U.S.  Coast  Guard. 
Environmental  Standards  Division  (G- 
MSO-4),  2100  Second  Street.  SW., 
Washington,  DC  20593-0001;  telephone: 
(202)  267-0713;  fax:  (202)  267-4690;  or 
e-mail:  dbeck@comdt.u5Cg.nul. 

E)ated:  October  18.  2001. 
Stephen  M.  MiUer, 

Executive  Secretary.  Shipping  Coordinating 
Committee.  U.S.  Department  of  State. 
IFR  Doc.  01-27011  Filed  1O-25-01:  8:45  am] 
MUMO  COOe  4710-70-# 


DEPARTMENT  OF  STATE 

[PubNc  Nottc*  3801]  { 

Shipping  Coordinating  CommitlM 
NotieaofMMting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Thursday. 
December  20,  2001.  in  Room  6319,  at 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SW..  Washington,  DC. 
The  purpose  of  this  meeting  will  be  to 
review  the  U.S.  positions  on  the  thirty- 
third  session  of  the  International 
Maritime  Organization  (IMO)  Sub- 
Committee  on  Standards  of  Training 
and  Watchkeeping  (STW)  to  be  held  at 
IMO  headquarters  in  London,  January 
21-25.  2002. 

The  primary  matters  to  be  considered 
include: 

1.  Training  and  certiHcation  of  maritime 
pilots; 

2.  Unlawful  practices  associated  with 
certificates  of  competency  (i.e.,  forged 
certificates); 

3.  Follow-up  Action  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for  Seafarers. 
1978,  as  amended  in  1995  (STOV  95) 
Conference: 

4.  Training  of  crew  in  Launching/ 
Recovering  Operations  of  Fast  Rescue  Boats 
and  Means  of  Rescue  in  Adverse  Weather 
Conditions: 

5.  Large  Passenger  Vessels; 

6.  Validation  of  an  IMO  model  course  on 
assessment  of  competence:  and 

7.  Follow-up  Action  to  the  1995 
International  Convention  on  Standards  of 
Training,  Certification  and  Watchkeeping  for 
Fishing  Vessel  Personnel  (1995  STCW  F) 
Conference. 

Docimients  associated  with  this 
Conference  may  be  requested  by  writing 
to  the  address  below.  Please  note  that 
hard  copies  of  documents  associated 
with  this  Conference  will  not  be 
available  at  this  meeting. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views  in 


advance  of  the  meeting,  please  contact 
Lieutenant  Commander  Harden,  U.S. 
Coast  Guard,  Maritime  Personnel 
Qualifications  Division  (G-MSO-1). 
2100  Second  Street,  SW.,  Washington, 
DC  20593-0001;  telephone:  (202)  267- 
0229;  fax:  (202)  267-4570;  or  e-mail: 
lharden@comdt.  uscg.mil. 

Dated:  October  18.  2001. 
Stephen  M.  Miller. 

Executive  Secretary.  Shipping  Coordinating 
Committee,  U.S.  department  of  State. 
[FR  Doc.  01-27012  Filed  10-25-01;  8:45  am] 
BILUNG  CODE  471 0-07-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3824] 

Privacy  Act  of  1974.  as  Amended; 
Creation  of  a  New  System  of  ftecords 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  create 
a  new  system  of  records.  STATE-03. 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  [5 
U.S.C.  552a(r)],  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  October  16, 
2001. 

STATE-03  is  being  implemented  by 
the  Department  of  State  to  facilitate  its 
responsibility  for  advising  the  domestic 
and  foreign  communities  about  United 
States  international  economic  policy. 

Any  persons  interested  in 
commenting  on  this  new  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Margaret  Peppe, 
Chief;  Programs  and  Policies  Division; 
Office  of  IRM  Programs  and  Services;  A/ 
RPS/IPS/PP:  U.S.  Department  of  State, 
SA-2;  Washington.  DC  20522-6001. 

This  system  of  records  will  be 
effective  40  days  from  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

This  new  system  description.  "Bureau 
of  Economic  and  Business  Affairs 
Contact  List.  STATE-03  "  will  read  as 
set  forth  below. 

Dated:  October  16.  2001. 
William  A.  Eaton. 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 

STATE-03 

SYSTEM  NAME: 

Bureau  of  Economic  and  Business 
Affairs  Contact  List. 

SECUmTY  CUkSSmCATION: 

Unclassified. 


SYSTEM  location: 

Department  of  State;  2201  C  Street, 
NW.;  Washington.  DC  20520. 

CATEGORIES  Of  mnVIOUALS  COVERED  BY  THE 
SYSTEM: 

The  Bureau  of  Economic  and  Business 
Affairs'  contacts  from  business,  labor, 
agricultural  and  non-government 
organizations,  and  others  working  in  the 
international  economic  arena  as  well  as 
individuals  who  are  interested  in  or 
request  information  about  economic 
issues. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  may  include 
identifying  information,  such  as,  but  not 
limited  to  name,  mailing  address,  e-mail 
address,  telephone  number,  fax  niunber 
and  the  profession  of  the  individuals 
covered  by  the  system  of  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  (Management  of  the 
Department  of  State);  22  U.S.C.  2651a 
(Organization  of  the  Department  of 
State);  22  U.S.C.  3921  (Management  of 
service). 

PURPOSE(S): 

The  information  contained  in  this 
system  of  records  is  collected  and 
maintained  by  the  Bureau  of  Economic 
and  Business  Affairs,  Office  of  Policy 
Analysis  and  F*ublic  Diplomacy  in  the 
administration  of  its  responsibility  for 
disseminating  information  regarding 
U.S.  international  economic  policy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLU0N4G  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  the  Bureau  of 
Economic  and  Business  Affairs  Contact 
List  is  used  for: 

•  Inviting  individuals  to  E)epartment 
briefings  on  international  economic 
issues; 

•  Disseminating  speeches  and  articles 
on  economic  issues  by  Department 
officials;  and 

•  Providing  U.S.  government  fact 
sheets  on  major  international  economic 
issues. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINMG  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media,  hard  copy. 

retrievabnjty: 
Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
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annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
seciired  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  imder  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  records 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street.  NW.;  Washington.  DC  20522- 
6001. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director;  Systems  Administration; 
Bureau  of  Economic  and  Business 
Affairs;  Department  of  State;  2201  C 
Street.  NW  ;  Washington.  DC  20520. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  Policy 
Analysis  and  Public  Diplomacy  might 
have  records  pertaining  to  themselves 
shoidd  write  to  the  Director;  Office  of 
IRM  Programs  and  Services;  Department 
of  State;  SA-2;  515  22nd  Street  NW.; 
Washington,  DC  20522-6001.  The 
individual  must  specify  that  he/she 
wishes  the  Bureau  of  Economic  and 
Business  Affairs  Contact  List  to  be 
checked.  At  a  minimum,  the  individual 
should  include:  name,  date  and  place  of 
birth,  current  mailing  address  and  zip 
code,  signature,  and  preferably  his/her 
social  security  number. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Diiector. 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEQ0RK8: 

These  records  contain  information 
obtained  primarily  fit)m  the  individual 
who  is  the  subject  of  these  records.  The 
records  may  also  include  information 
obtained  from  the  Bureau  of  Economic 


and  Business  Affairs  officials  who  have 
an  association  or  working  relationship 
with  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVIStONS 
OF  THE  ACT: 

None. 
[FR  Doc.  01-27014  Filed  10-25-01;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  Of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  OSAC-14) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  an  opened  Meeting. 

SUMMARY:  The  bidustry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC-14)  will  hold  an  opened 
meeting  on  November  13.  2001.  from  9 
a.m.  to  3  p.m. 

DATES:  The  meeting  is  scheduled  for 
November  13.  2001.  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  3720,  of  the  Minority 
Business  Development  Agency  (MBDA), 
located  at  26  Federal  Plaza,  New  York, 
NY,  10278. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Millie  Sjoberg.  Pam  Wilbur  or  Kelly 
Parsons  (principal  contacts),  at  (202) 
482-4792,  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue. 
NW..  Washington.  DC  20230  or  myself 
on  (202) 395-6120. 

SUPPLEMENTARY  INFORMATION:  During  the 
opened  portion  of  the  meeting  the 
agenda  topics  to  be  addressed  will  be: 

•  Presentation  by  officials  from  the 
Small  Business  Administration  (SBA). 
MBDA.  U.S.  Customs.  Federal 
Emergency  Management  Agency 
(FEMA).  the  New  York  Qty  Mayor's 
office,  the  New  York  Qty  Comptroller, 
the  New  York  City  public  advocate,  the 
New  York  Qty  Fire  Department,  and  a 
Wall  Street  Journal  journalist;  and 

•  Presentation  by  a  New  York  City 
USFCS  officer, 

EUzalieth  A.  Gianini. 

Acting  Assistant  U.S.  Trade  Representative 
for  Intergovernmental  Affairs  and  Public 
Liaison. 

[FR  Doc  01-27007  Filed  10-25-01:  8:45  am] 
I  COOE  siw-ei-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Comments  on  Potential  Action  Under 
Section  203  of  ttie  Trade  Act  of  1974 
WItti  Regard  to  Imports  of  Certain  Steel 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  request  for  comments 
on  what  action  the  President  should 
take  imder  section  203  of  the  Trade  Act 
of  1974,  as  amended,  (19  U.S.C.  2253) 
to  focilitate  efforts  by  the  domestic 
industries  producing  certain  steel 
products  to  make  a  positive  adjustment 
to  import  competition  and  provide 
greater  economic  and  social  benefits 
than  costs. 

SUMMARY:  This  publication  gives  notice 
that  the  Trade  Policy  Staff  Committee 
(TPSC)  is  requesting  comments  from 
interested  persons  related  to  the 
recommendation  that  the  interagency 
group  established  under  section  242(a) 
of  the  Trade  Expansion  Act  of  1962  (19 
U.S.C.  1872(a))  (interagency  group) 
makes  as  to  what  action  the  President 
should  take  imder  section  203(a)  of  the 
Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2253(a))  (Trade  Act)  to  facilitate 
efforts  by  the  domestic  industries 
producing  certain  steel  products  to 
make  a  positive  adjustment  to  import 
competition  and  provide  greater 
economic  and  social  benefits  than  costs. 

The  steel  products  covered  by  this 
notice  are:  (1)  Carbon  and  alloy  steel 
slabs,  plate  (including  cut-to-length 
plate  and  clad  plate),  hot-rolled  sheet 
and  strip  (including  plate  in  coils),  cold- 
rolled  sheet  and  strip  (other  than  grain- 
oriented  electrical  steel),  and  corrosion- 
resistant  and  other  coated  sheet  and 
strip;  (2)  carbon  and  alloy  hot-rolled  bar 
and  light  shapes;  (3)  carbon  and  alloy 
cold-finished  bar;  (4)  rebar;  (5)  carbon 
and  alloy  welded  tubular  products 
(other  than  oil  country  tubular  goods); 
(6)  carbon  and  alloy  flanges,  fittings, 
and  tool  joints;  (7)  stainless  steel  bar 
and  light  shapes;  (8)  stainless  steel  rod; 

(9)  cartxin  and  alloy  tin  mill  products; 

(10)  tool  steel,  all  forms;  (11)  stainless 
steel  wire;  and  (12)  stainless  steel 
flanges  and  fittings.  On  October  22,  the 
U.S.  International  Trade  Commission 
(ITC)  found  that  increased  imports  of 
the  products  listed  in  (1)  through  (8)  are 
a  substantial  cause  of  serious  injury  or 
the  threat  of  serious  injury  to  the 
domestic  industries  producing  those 
products.  The  Commissioners  voting 
were  equally  divided  with  respect  to  the 
determination  whether  mcreased 
imports  of  products  listed  in  (9)  through 
(12)  are  a  substantial  cause  of  serious 


54322 


Federal  Register / Vol.  66,  No.  208 /Friday,  October  26.  2001 /Notices 


injury  or  the  threat  of  serious  injury  to 
the  domestic  industry  producing  those 
products. 

The  TPSC  is  requesting  comments  on 
actions  that  the  commenting  person  or 
entity  intends  to  take  to  facilitate  the 
positive  adjustment  to  import 
competition;  requests  for  exclusions  of 
products  from  any  increased  duty,  tariff- 
rate  quota,  or  quantitative  restriction 
that  the  President  may  impose  under 
section  203(a)  of  the  Trade  Act;  and 
comments  on  what  action,  if  any,  the 
President  should  take  imder  section 
203(a)  of  the  Trade  Act  in  response  to 
each  affirmative  finding  of  serious 
injury  or  threat  thereof  to  a  domestic 
industry  annoimced  by  the  ITC. 
DATES:  Written  proposals  on  adjustment 
actions  should  be  submitted  no  later 
than  November  5,  2001;  responses  to 
proposals  should  be  submitted  no  later 
than  November  19,  2001.  Requests  for 
the  exclusion  of  specific  products  from 
any  action  under  section  203(a)  should 
be  submitted  by  noon  on  November  13, 
2001;  responses  to  requests  should  be 
submitted  no  later  than  November  27, 
2001.  Written  comments  on  what  action, 
if  any,  the  President  should  take  under 
section  203(a)  of  the  Trade  Act  should 
be  submitted  no  later  than  noon  on 
December  28,  2001;  responses  to  written 
comments  should  be  submitted  no  later 
than  noon  on  Janiiary  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  600  17th  Stiwt,  NW., 
Washington,  DC  20508  (202)  395-3475. 
All  other  questions  should  be  addressed 
to  Andrew  Stephens,  Director  for  Steel 
Trade  Policy,  Office  of  the  USTR  (202) 
395-6160. 

SUPPLEMENTARY  MF0RMAT10N:  On 
October  22,  2001,  the  ITC  issued 
affirmative  determinations  under 
section  202(b)  of  the  Trade  Act  (22 
U.S.C.  2252(b))  that  (1)  carbon  and  alloy 
steel  slabs,  plate  (including  cut-to- 
length  plate  and  clad  plate),  hot-rolled 
sheet  and  strip  (including  plate  in  coils), 
cold-rolled  sheet  and  strip  (other  than 
grain-oriented  electrical  steel),  and 
corrosion-resistant  and  other  coated 
sheet  and  strip;  (2)  carbon  and  alloy  hot- 
rolled  bar  and  light  shapes;  (3)  carbon 
and  alloy  cold-finished  bar;  (4)  rebar;  (5) 
carbon  and  alloy  welded  tubular 
products  (other  than  oil  country  tubular 
goods);  (6)  carbon  and  alloy  flanges, 
fittings,  and  tool  joints;  (7)  stainless 
steel  bar  and  light  shapes;  and  (8) 
stainless  steel  rod  are  being  imported  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 


industries  producing  those  products. 
The  Commissioners  voting  were  equally 
divided  with  respect  to  the 
determination  under  section  202(b)  of 
the  Trade  Act  as  to  whether  increased 
imports  of  (9)  carbon  and  alloy  tin  mill 
products;  (10)  tool  steel,  all  forms;  (11) 
stainless  steel  wire;  and  (12)  stainless 
steel  flanges  and  fittings  are  being 
imported  in  such  increased  quantities  as 
to  be  a  substantial  cause  of  serious 
injury,  or  the  threat  thereof,  to  the 
domestic  industries  producing  those 
products.  The  ITC  is  in  the  process  of 
deciding  what  action  imder  section 
202(e)  of  the  Trade  Act  to  recommend 
that  would  address  the  serious  injvuy,  or 
threat  thereof,  to  the  domestic  industries 
and  most  effectively  facilitate  the  efforts 
of  the  domestic  industries  to  make 
positive  adjustments  to  import 
competition.  The  ITC  must  issue  a 
report  on  its  determinations  and 
recommendations  to  the  President  no 
later  than  December  19,  2001. 

Pursuant  to  section  203(a)(1)(C)  of  the 
Trade  Act,  the  interagency  group  will 
subsequently  make  a  recommendation 
to  the  President  as  to  what  action,  if 
any,  to  take  under  section  203(a)(1)(A) 
of  the  Trade  Act.  In  making  its 
recommendation,  the  interagency  group 
will  take  into  accoimt  the  factors  listed 
in  Section  203(a)(2),  including  the 
objectives  and  actions  specified  in  any 
adjustment  plans  submitted  imder 
section  202(a)(4)  of  the  Trade  Act  and 
any  individual  commitments  under 
section  202(a)(6)  of  the  Trade  Act.  The 
interagency  group  will  also  consider 
and  make  a  reconunendation  with 
regard  to  any  request  for  exclusion  of  a 
product  from  any  import  relief  provided 
under  section  203. 

In  light  of  the  number  of  articles 
subject  to  the  ITC's  determination,  the 
number  of  persons  who  may  wish  to 
comment  on  the  action  that  the 
President  may  take  under  section  203, 
and  the  complexity  of  the  issues 
involved,  the  TPSC  has  decided  to 
adopt  special  guidelines  for  the 
submission  of  comments  and  the 
conduct  of  meetings  with  interested 
persons. 

Written  Proposals  on  Adjustment 
Actions 

The  TPSC  invites  written  proposals 
from  any 

•  Firm  in  the  domestic  industries; 

•  Certified  or  recognized  union  or 
group  of  workers  in  the  domestic 
industries; 

•  State  or  local  community; 

•  Trade  association  representing  the 
domestic  industries;  or 

•  Any  other  interested  person  or 
group  of  interested  persons 


regarding  the  actions  that  the 
commenting  person  or  entity  intends  to 
take  to  facilitate  the  positive  adjustment 
to  import  competition. 

Written  proposals  on  adjustment 
actions  should  be  as  specific  as  possible 
and  should: 

(a)  Assess  current  problems  affecting 
the  industries'  ability  to  compete  with 
imports; 

0})  Indicate  the  types  of  actions  that 
workers  and  firms  will  undertake  during 
a  period  of  import  relief  to  improve  the 
ability  of  the  industries  to  compete  after 
relief  terminates  or  to  facilitate 
adjustment  to  increased  import 
competition; 

(c)  Recommend  types  of  actions  that 
may  be  taken  by  Federal  agencies  or 
departments  to  assist  the  domestic 
industries'  efforts  either  to  enhance 
their  competitiveness  or  to  adjust  to 
import  competition;  and 

(d)  Explain  how  import  relief  will 
assist  in  achieving  these  objectives. 

Written  proposals  on  adjustment 
actions  should  be  submitted  no  later 
than  noon  on  November  5,  2001. 

The  TPSC  also  invites  any  person  or 
entity  listed  above  to  submit  a  written 
comment  on  any  written  proposal  on 
positive  adjustment  actions.  Written 
comments  should  be  as  specific  as 
possible,  including  recommendations, 
and  should  be  submitted  no  later  than 
noon  on  November  19,  2001. 

Requests  To  Exclude  Products  From 
Import  Relief  Under  Section  203 

The  TPSC  will  consider  requests  by  a 
producer,  importer,  or  purchaser  of 
certain  steel  products  for  the  exclusion 
of  a  particular  product,  defined  in  terms 
of  its  unique  physical  characteristics, 
from  any  increased  duty,  tariff-rate 
quota,  or  quantitative  restriction  that  the 
President  may  impose  imder  section 
203(a)  of  the  Trade  Act.  Any  such 
request  must  be  made  in  writing,  and 
contain  the  following  information: 

(a)  The  designation  of  the  product 
imder  a  recognized  standard  or 
certification  (e.g.,  ASTM,  DIN),  or  the 
commercial  name  for  the  product  and 
the  HTS  number  under  which  the 
product  enters  the  United  States; 

(b)  A  description  of  the  product  based 
on  physical  characteristics  [e.g., 
chemical  composition,  metallurgical 
properties,  dimensions,  surface  quality) 
so  as  to  distinguish  the  product  from 
products  for  which  exclusion  is  not 
sought; 

(c)  The  basis  for  requesting  an 
exclusion; 

(d)  The  names  and  locations  of  any 
producers,  in  the  United  States  and 
foreign  countries,  of  the  product; 
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(e)  Total  U.S.  consumption  of  the 
product,  if  any,  by  quantity  and  value 
for  each  year  from  1996  to  2000,  and 
projected  annual  consumption  for  each 
year  from  2001  to  2005,  with  an 
explanation  of  the  basis  for  the 
projection; 

(f)  Total  U.S.  production  of  the 
product  for  each  year  from  1996  to  2000, 
if  any;  and 

(g)  The  identity  of  any  U.S.-produced 
substitute  for  the  product,  total  U.S. 
production  of  the  substitute  for  each 
year  from  1996  to  2000,  and  the  names 
of  any  U.S.  producers  of  the  substitute. 

Requests  should  be  as  specific  as 
possible.  If  precise  data  are  not 
available,  the  request  should  include 
estimates,  and  describe  in  detail  the 
basis  for  making  the  estimate.  All 
requests  should  be  submitted  by  noon 
on  November  13,  2001. 

The  TPSC  invites  responses  to  any 
request  for  exclusion  submitted  in 
accordance  with  this  notice.  Responses 
should  provide,  with  as  much 
specificity  as  possible,  any  data,  views 
or  recommendations  relevant  to  the 
TPSC's  consideration  of  the  request.  All 
responses  should  be  submitted  by  noon 
on  November  27,  2001. 

The  TPSC  may  disregard  any  request 
for  exclusion  or  response  to  a  request  for 
exclusion  submitted  after  the  specified 
time  and  date. 

TPSC  Evaluation  of  Options  for  Action 
Under  Section  203 

The  TPSC  will  begin  its  evaluation  of 
options  for  action  by  the  President 
under  section  203  after  the  ITC  issues  its 
report  on  serious  injury  and 
recommended  remedy.  As  part  of  that 
process,  the  TPSC  invites  written 
comments  frt)m  interested  persons  on 
what  action,  if  any,  the  President  should 
take  under  section  203(a)  of  the  Trade 
Act  in  response  to  each  affirmative 
determination  of  injury  or  threat  thereof 
to  a  domestic  industry  made  by  the  ITC. 
Written  comments  should  be  as  specific 
as  possible,  including  data,  views  and 
recommendations,  and  may  address  the 
following  options  authorizisd  under 
section  203(a)(3): 

(a)  Whether  to  take  an  action  in  the 
form  of  an  increase  in  duties,  a  tariff- 
rate  quota,  a  quantitative  restriction,  or 
some  combination  of  such  actions  on  an 
imported  article  covered  by  an 
affirmative  determination  by  the  ITC 
and,  if  so,  the  rate  of  any  duty,  rate  and 
afiiected  quantity  of  any  tariff-rate  quota, 
or  level  of  any  quantitative  restriction; 

(b)  The  duration  of  any  action; 

(c)  Whether  to  provide  trade 
adjustment  assistance  under  chapter  2 
of  the  Trade  Act  of  1974  (19  U.S.C.  2271 
et  seq.),  or  any  other  form  of  adjustment 


assistance,  to  the  domestic  industries 
and.  if  so,  the  nature  of  the  assistance; 

(d)  Whether  to  proclaim  procedures  to 
allocate  among  importers  by  the  auction 
of  import  licenses  quantities  of  any 
product  that  are  permitted  to  be 
imported  into  the  United  States; 

(e)  Whether  to  negotiate  agreements 
with  foreign  countries  limiting  the 
export  from  those  countries  and  import 
into  the  United  States  of  an  article 
subject  to  the  ITCs  affirmative 
determination; 

(f)  Whether  to  initiate  international 
negotiations  to  address  the  underlying 
cause  of  the  increase  in  imports  of  the 
article  or  otherwise  to  alleviate  the 
injury  or  threat  thereof; 

(g)  Whether  to  submit  to  Congress 
legislative  proposals  to  facilitate  the 
efforts  of  the  domestic  industries  to 
make  positive  adjustments  to  import 
competition;  and 

(h)  Whether  the  President  should  take 
any  other  action  under  the  authority  of 
law. 

Written  comments  should  be 
submitted  no  later  tban  noon  on 
December  28,  2001. 

The  TPSC  invites  responses  to  any 
written  comments  submitted  in 
accordance  with  this  notice.  Responses 
should  provide,  with  as  much 
specificity  as  possible,  any  data,  views 
or  recommendations  relevant  to  the 
TPSC's  consideration  of  the  comments. 
All  responses  should  be  submitted  no 
later  than  noon  on  January  8,  2002. 

Written  Comments 

Persons  submitting  written  comments, 
requests,  or  other  information  in 
accordance  with  this  notice  should,  no 
later  than  the  date  and  time  listed 
above,  either  send  twenty  (20)  copies  by 
U.S.  mail,  first  class,  postage  prepaid,  to 
Gloria  Blue  at  the  address  listed  above 
or  transmit  a  single  copy  electronically 
to  FR0001@ustr.gov.  A  dociunent  sent 
by  U.S.  mail  will  be  considered  timely 
only  if  it  is  postmarked  on  or  before  the 
relevant  date  and  time.  A  document 
transmitted  electronically  will  be 
considered  timely  if  received  on  or 
before  the  relevant  date  and  time.  The 
TPSC  will  not  accept  submissions 
delivered  by  messenger  or  commercial 
overnight  delivery  service.  Any 
submission  more  than  five  (5)  pages 
long  should  be  accompanied  by  a  table 
of  contents  and  a  concise  executive 
summary.  The  TPSC  also  suggests  that 
requests  for  exclusion  and  responses  to 
requests  for  exclusion  be  no  more  than 
ten  (10)  pages  in  length,  and  that  all 
other  submissions  be  no  more  than 
twenty-five  (25)  pages  in  length. 

Written  comments,  requests,  or  other 
information  submitted  by  U.S.  mail 


should  be  accompanied  by  a  computer 
disk  containing  an  electronic  copy  of 
the  public  or  non-confidential  version  of 
the  submission  in  a  commercial  word 
processing  or  spreadsheet  format.  The 
disk  should  have  a  label  identifying  the 
software  used,  the  submitter,  and  the 
tide  of  the  submission.  In  addition, 
submitters  should  take  steps  to  ensure 
that  they  delete  all  business  confidential 
information  from  the  electronic  copy  of 
any  public  or  non-confidential 
document. 

Written  comments,  requests,  or  other 
information  submitted  in  connection 
with  this  request,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2003.6,  will  be 
available  for  public  inspection  in  the 
USTR  Reading  Room.  Room  3. 1724  F 
Street,  NW.,  Washington,  DC  20508.  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  at  (202) 
395-6186.  The  Reading  Room  is  open  to 
the  public  from  10:00  a.m.  to  12  noon, 
and  from  1  p.m.  to  4  p.m.  Monday 
through  Friday.  These  submissions  will 
also  be  available  on  the  USTR  web  site, 
ivwiv.usfr.gov. 

Business  confidential  information 
will  be  subject  to  the  requirements  of  15 
CFR  2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  page  and  each 
succeeding  page,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof,  in  the  form  specified 
above.  A  justification  as  to  why  the 
information  contained  in  the 
submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  The  TPSC  requests 
interested  persons  to  summarize  any 
deleted  business  confidential 
information  by  (1)  providing  a  written 
characterization  of  any  business 
confidential  information  in  narrative 
form;  and  (2)  aggregating,  ranging,  or 
indexing  any  numerical  business 
confidential  information. 

If  a  document  containing  business 
confidential  information  is  submitted  by 
U.S.  mail,  twenty  (20)  copies  of  the 
business  confidential  submission  and 
twenty  (20)  copies  of  a  public  version 
that  does  not  contain  business 
confidential  information  must  be 
submitted.  Any  submissions  containing 
business  confidential  information  must 
be  clearly  marked  "Business 
Confidential"  at  the  top  and  bottom  of 
the  cover  page  (or  letter)  and  each 
succeeding  page  of  the  submission.  The 
version  that  does  not  contain  business 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential." If  a  document  containing 
business  confidential  information  is 
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submitted  by  electronic  transmission, 
one  copy  of  the  business  confidential 
version  and  one  copy  of  a  public  version 
must  be  submitted.  The  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and  the 
name  of  the  public  version  shovdd  begin 
with  the  characters  "P-."  The  electronic 
copy  of  each  document  should  have  a 
header  and  footer  on  each  page 
indicating  whether  it  is  "Business 
Confidential"  or  "public  version"  or 
"non-confidential." 


Carmen  Suro-Bredie, 

Chair,  Trade  Policy  Staff  Committee. 

IFR  Doc.  01-27134  Filed  10-24-01;  3:03  pm] 

aiLUNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGDOe-01-038] 

Proposed  Faciane  Canal  Bridgs 
Project;  Faciane  Canal  Near  Slidell,  St 
Tammany  Parish,  LA  I 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  public  hearing;  request 

for  comments. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  hearing  to  receive  comments  on 
an  application  by  Waterfront  Developers 
L.L.C.  for  Coast  Guard  approval  of  the 
location  and  plans  for  a  proposed 
bridge.  The  proposed  location  of  the 
bridge  is  across  the  Faciane  Canal,  mile 
0.1,  near  Slidell,  St.  Tammany  Parish, 
Louisiana.  The  hearing  will  allow 
interested  persons  to  present  comments 
and  information  concerning  the  impact 
of  the  proposed  bridge  project  on 
navigation  and  the  human  environment. 

DATES:  This  hearing  will  be  held  on 
November  28,  2001,  commencing  at  7 
p.m.  Comments  must  be  received  by 
December  13,  2001.  Requests  to  speak 
and  requests  for  services  must  be 
received  in  the  office  of  Bridge 
Administration  at  the  address  given 
under  ADDRESSES  by  November  21, 
2001. 

ADDRESSES:  The  hearing  will  be  held  at 
the  cafetorium  of  Salmen  High  School, 
4040  Berkley  Drive,  Slidell,  Louisiana 
70458. 

Written  comments  may  be  submitted 
to,  and  will  be  available  for  examination 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
at  the  office  of  the  Eighth  Coast  Guard 
District.  Bridge  Administration  Branch, 
Commander  (obc),  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396. 
Please  submit  all  comments  in  an 


unbound  format,  no  larger  than  8x11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Project  Officer,  Bridge 
Administration  Branch,  telephone  (504) 
589-2965. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  project  consists  of 
constructing  a  movable  bridge  from  Carr 
Drive  to  Paradise  Island  across  the 
Faciane  Canal.  The  proposed  bridge  will 
be  135  feet  long  and  will  have  a  clear 
roadway  width  of  12  feet.  The  applicant, 
based  upon  conmients  from  interested 
persons,  has  moved  the  location  of  the 
draw  of  the  bridge  to  the  approximate 
center  of  the  channel  and  has  increased 
the  horizontal  clearance  to  30  feet 
between  the  fender  system.  The  vertical 
clearance  of  the  proposed  bridge  in  the 
closed-to-navigation  position  is  5.7  feet 
above  mean  high  water,  elevation  1.3 
feet  above  Mean  Sea  Level  (MSL)  and 
unlimited  in  the  open-to-navigation 
position. 

The  proposed  bridge,  if  approved, 
will  be  operated  and  lighted  in 
accordance  with  the  requirements  of 
Title  33,  Code  of  Federal  Regulations, 
Parts  117  and  118.  The  bridge  will  be 
maintained  in  the  open-to-navigation 
position  and  close  for  vehicular  traffic 
by  code  control  panels  accessible  only 
to  authorized  personnel. 

The  Coast  Guard,  as  lead  federal 
agency  for  the  proposed  project,  has 
reviewed  the  applicant-prepared 
Environmental  Assessment  (EA).  Based 
upon  the  EA,  the  Coast  Guard  has 
tentatively  determined  that  the 
proposed  action  will  not  have  a 
significant  impact  on  the  environment 
for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA).  A 
Coast  Guard  Finding  of  No  Significant 
Impact  (FONSI)  will  be  prepared  as  the 
final  environmental  docimient  for  the 
proposed  project  unless  significant 
impacts  are  identified  as  a  result  of  this 
public  notification  process  to  warrant 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS). 

Only  two  alternatives  are  currently 
being  considered  for  this  project.  These 
alternatives  are  defined  as  the  "build" 
and  "no-build"  alternatives. 

Procedural 

Individuals  and  representatives  of 
organizations  that  wish  to  present 
testimony  at  the  hearing  or  who  want  to 
be  placed  on  the  project  mailing  list, 


may  submit  a  request  to  this  office  at  the 
address  listed  under  ADDRESSES  clearly 
indicating  name  and  organization 
represented,  if  applicable.  Requests  to 
speak  should  be  received  no  later  than 
November  21,  2001  in  order  to  ensure 
proper  scheduling  for  the  hearing. 
Attendees  at  the  hearing  who  wish  to 
present  testimony  and  have  not 
previously  made  a  request  to  do  so,  will 
follow  those  attendees  who  have  made 
a  request  as  time  permits.  Speakers  will 
be  called  in  the  order  of  receipt  of  their 
request.  Depending  upon  the  number  of 
scheduled  statements,  the  Coast  Guard 
may  limit  the  amount  of  time  allowed 
for  each  speaker.  Written  statements  and 
other  exhibits  in  lieu  of,  or  in  addition 
to,  oral  statements  made  at  the  hearing 
may  be  submitted  to  this  office  at  the 
address  listed  under  ADDRESSES  imtil 
December  13,  2001,  for  inclusion  in  the 
public  hearing  transcript. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  about  fecilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Commander, 
Eighth  Coast  Guard  District  (obc).  Please 
request  these  services  by  contacting  this 
office  at  the  phone  niunber  under  FOR 
FURTHER  INFORMATION  CONTACT  or  in 
writing  at  the  address  listed  imder 
ADDRESSES.  Any  requests  for  an  oral  or 
sign  language  interpreter  must  be 
received  by  November  21,  2001. 

Authority:  33  U.S.C.  513,  49  CFR  1.46. 
Dated:  October  17,  2001. 
|.R.  Whitehead, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 

Coast  Guard  District,  Acting. 

(FR  Doc.  01-26995  Filed  10-25-01;  8:45  am) 

MLUNQ  COOe  4t10-1$-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USC6-2000-8229] 

Notice  Of  Availability,  Draft 
Programmatic  Environmental  imftact 
Statement  for  the  Integrated  Deepwatar 
System  Project 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Coast  Guard  (USCG) 
announces  the  availability  of  the  Draft 
Programmatic  Environmental  Impact 
Statement  (PEIS)  on  the  Integrated 
Deepwater  System  Project.  This  PEIS 
covers  general  issues  in  a  broad 
program-oriented  analysis 
encompassing  the  replacement  systems 
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proposed  by  industry  and  the  No-action 
alternative.  The  Coast  Guard  seeks 
public  and  agency  input  on  the  Draft 
PEIS. 

DATES:  The  PEIS  will  be  available  on 
October  26,  2001.  Comments  must  reach 
the  Coast  Guard  on  or  before  December 
10,  2001. 

ADDRESSES:  Comments  may  be 
submitted  in  several  ways.  To  make  sure 
your  comments  and  related  material  are 
not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2000-8229),  US 
Department  of  Transportation,  Room 
PL-401. 400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  Room  PL-401  on 
the  Plaza  Level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gav. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  along 
with  the  Draft  Programmatic 
Environmental  Impact  Statement  for 
inspection  or  copying  at  Room  PL-401 , 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays.  You 
may  also  view  this  docket,  including 
this  notice  and  comments,  on  the 
Internet  at  http://dins.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated 
statement,  call  LCDR  Eric  Johnson, 
Deepwater  Environmental  &  Facilities 
Planner  by  telephone  at  202-267-1665, 
or  by  email  at  ejohn8on®comdt.uscg.mil 
or  at  the  Coast  Guard's  Deepwater  I^S 
Web  page  at  http:// 
www.deepwaterEIS.com.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief.  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  MFORMATKM: 

Request  For  Comments 

We  encourage  you  to  submit 
comments  on  this  Draft  PEIS.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice  (USCG-2000-8229),  and  the 
reason  for  each  comment.  You  may 
submit  your  comments  by  mail,  hand 


delivery,  fax  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  given  imder  ADDRESSES;  but 
please  submit  your  comments  and 
materials  by  only  one  means.  If  you 
submit  them  by  mail  or  hand  delivery, 
submit  them  in  an  unbotuid  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail,  and  would  like  to 
know  if  they  reached  the  Facility,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  received  during  the 
comment  period.  For  additional 
information  about  this  notice  or  the 
Programmatic  Environmental  Impact 
Statement,  contact  Joan  Lang, 
Deepwater  Project  NEPA  Coordinator 
(under  contract  to  the  Coast  Guard), 
202-267-0284  or  via  e-mail  at 
jIangSlcomdt  uscg.mil. 

Public  Hearings 

Based  on  the  minimal  number  of 
comments  received  during  the  scoping 
pehod,  public  hearings  for  this  stage  of 
the  PEIS  development  will  be  held  only 
if  there  is  sufficient  interest  shown. 
Because  this  is  a  programmatic 
docimient,  meetings,  if  held,  will  be  at 
a  district  or  national  level.  If  public 
hearings  are  held,  the  time  and  place  of 
the  hearings  will  be  aimounced  in  the 
Federal  Register  and  other  media. 
Please  contact  LCDR  Eric  Johnson  as 
described  in  the  FURTHER  INFORMATION 
section  of  this  notice  regarding  possible 
public  hearings. 

Proposed  Action 

In  accordance  with  section  102(2][c] 
of  the  National  Environmental  PoUcy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regidations  (40  CFR  parts  1500-1508), 
Department  of  Transportation  (DOT) 
Order  5610.1C  (Procedures  for 
Considering  Environmental  Impacts), 
and  Coast  Guard  Policy  (NEPA: 
Implementing  Procediues  and  Policy  for 
Considering  Environmental  Impacts, 
COMDTINST  M16475.1D),  the  Coast 
Guard  has  prepared  a  Draft  PEIS  on  the 
Deepwater  Project.  The  purpose  of  a 
PEIS  is  to  develop  a  high-level  approach 
and  direction  for  implementing  a  broad 
policy  or  program,  llie  Deepwater 
Project  meets  those  criteria.  As  a  first 
tier  EIS,  this  PEIS  covers  general  issues 
in  a  broader  program-oriented  analysis 
encompassing  the  replacement  systems 
proposed  by  industry  and  the  No-action 
alternative.  Subsequent  NEPA 
documentation  will  concentrate  on 
specific  implementing  actions,  such  as 
home  basing  of  new  ships  and  aircraft, 
as  required. 


The  Coast  Guard  published  a  Notice 
of  Intent  and  Request  for  Public 
Comments  on  November  9.  2000  (65  FR 
67441).  That  same  Notice  included  the 
dates  and  locations  of  several  meetings 
that  were  held  around  the  coimtry  to 
accept  comments  on  what  the  Coast 
Guard  should  consider  in  its  PEIS. 
During  this  scoping  process,  and  based 
on  Federal  Agency  comments,  it  was 
determined  that  the  PEIS  should 
address  two  alternatives:  Action  and 
No-action.  The  Action  Alternative 
includes  the  proposed  system 
replacements  discussed  in  the  NOI.  The 
Coast  Guard  determined  that  the  best 
way  to  describe  the  impacts  of  the 
Action  Alternative  in  the  programmatic 
EIS  was  by  combining  all  of  the 
proposals  into  ranges  of  asset  quantities 
and  types  and  ranges  of  environmental 
impacts.  This  approach  protects  the 
procurement-sensitive  information 
regarding  the  specific  number  and  types 
of  assets  proposed  by  each  industry 
team.  However,  to  more  accurately 
identify  potential  environmental 
impacts,  the  actual  nimibers  and  types 
of  each  teams'  assets  were  used  in  the 
impact  models. 

The  Coast  Guard's  ability  to  predict 
future  environmental  impacts  of  this 
multi -decade  acquisition  with  100% 
accuracy  is  drastically  reduced  by 
imcertainties  with  regard  to  funding, 
technology,  polRical,  social  and 
logistics  changes.  When  viewed  from  a 
programmatic  level,  these  uncertainties 
more  than  outweigh  any  differences  that 
may  exist  among  the  various  proposed 
system  replacements.  Therefore,  the  use 
of  ranges  to  show  possible  impacts  from 
the  two  alternatives  provides  an 
analysis  commensurate  with  the  level  of 
detail  of  the  decision  being  made, 
protects  procurement-sensitive 
information,  and  provides  the  public 
with  sufficient  information  to  submit 
informed  comments. 

The  specific  industry  team  proposal 
information  will  be  maintained  in  the 
administrative  record  for  Coast  Guard 
agency  use  only,  as  described  in  the 
NOI. 

The  public  comment  period  %vill 
provide  the  public  with  an  opportunity 
to  review  the  PEIS  and  to  offer 
appropriate  comments.  Comments 
received  during  the  Draft  PEIS  review 
period  will  be  published  in  the  Final 
PEIS.  A  Notice  of  Availability  of  the 
Final  PEIS  will  be  published  in  the 
Federal  Register.  NEPA  provides  for  a 
30-day  comment  period  after 
pubUcation  of  the  Final  PEIS,  during 
which  the  public  may  comment  on  the 
adequacy  of  responses  to  comments  and 
the  Final  PEIS.  After  that  time,  a  Record 
of  Decision  (ROD)  detailing  the  Coast 


54326 


Federal  Register / Vol.  66.  No.  208 /Friday,  October  26,  2001 /Notices 


Guards'  decision  of  the  selected 
alternative  will  be  prepared  and 
published  in  the  Federal  Register  and 
other  public  notices.  The  entire  ROD 
will  be  made  available  for  public  review 
at  that  time. 

Dated:  October  16,  2001. 
PM.  Stillinan. 

Rear  Admiral.  USCG,  Deepwater  Program 

Executive  Officer. 

[FR  Doc.  01-26813  Filed  10-25-;01;  8:45  am] 

BHJJNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

[FRA  Doclwt  No.  FRA-199»-6689,  Notica 
No.  2] 

Reflectorlzatlon  of  Rail  RolHng  Stocit 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  FRA  announces  that  a 
preliminary  analysis  evaluating  the 
costs  and  benefits  of  placing  retro- 
reflective  material  on  certain  rail  rolling 
stock  in  order  to  reduce  collisions  at 
highway-rail  crossings  has  been  placed 
in  the  public  docket  established  to 
receive  information  on  this  topic.  Public 
comment  is  invited. 
AOORESSES:  The  public  is  invited  to 
submit  both  relevant  information  and 
relevant  comments  to  the  docket. 
Written  comments  should  refer  to  the 
docket  niunber  of  this  notice  and  be 
submitted  in  duplicate  to:  DOT  Central 
Docket  Management  Facility  located  in 
room  PL-401  at  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  All  docket 
material  will  be  available  for  inspection 
at  the  Central  Docket  Management 
Facility  during  regular  business  hours 
and  on  the  Internet  at  http:// 
dms.dot.gov.  Those  desiring  notification 
of  receipt  of  comments  must  include  a 
self-addressed,  stamped  envelope  or 
postcard. 

SUPPLEMENTARY  INFORMATION:  In  1982. 
FRA  conducted  a  study  to  determine 
whether  reflective  materials  would 
enhance  railcar  conspicuity  and  thereby 
reduce  the  number  of  accidents 
involving  railcars.  That  study 
demonstrated  that,  although  the  use  of 
reflective  material  enhanced  railcar 
conspicuity,  the  reflective  material  was 
not  durable  enough  to  withstand  the 
harsh  railroad  environment. 

Beginning  in  1990,  FRA  initiated 
additional  research  in  response  to 
improvements  in  the  retroreflective 
qualities  and  durability  of  reflective 


materials.  Subsequently,  under  the 
Federal  Railroad  Safety  Authorization 
Act  of  1994  ("the  Act"),  Pub.  L.  No. 
103-440, 108  Stat.  4622-23  (November 
2, 1994),  Congress  required  FRA  to 
revisit  the  issue  of  railcar  conspicuity. 
The  statute,  codified  at  49  U.S.C.  20148, 
provides  that  if  the  review  establishes 
that  enhanced  railroad  car  visibility 
would  likely  improve  safety  in  a  cost- 
effective  manner,  the  Secretary  of 
Transportation  shall  initiate  a 
rulemaking  to  prescribe  regulations 
requiring  enhanced  visibility  standards 
for  railroad  cars.  FRA  has  completed  its 
review  of  costs  and  benefits  and  is  now 
placing  it  in  the  docket. 

After  extensive  analysis,  FRA  has 
concluded  that,  because  of  technological 
advances  developed  since  1982,  the 
reflectorization  of  railroad  freight 
equipment  appears  to  be  a  viable  and 
cost-effective  method  of  reducing  the 
number  of  collisions  at  highway-rail 
grade  crossings  and  the  casualties  and 
property  damages  which  result  from 
those  collisions.  FR^'s  analysis 
supports  the  conclusion  that  declines  in 
the  cost  of  reflective  material,  in 
combination  with  better  performance 
and  lower  maintenance  costs,  have 
created  a  situation  in  which  the  benefits 
of  reflectorization  now  appear  to  exceed 
its  costs. 

FRA  invites  all  interested  parties  to 
review  the  cost-benefit  analysis  and  to 
comment  on  the  information  contained 
therein  and  conclusions  drawn  bora 
that  information.  FRA  will  review 
information  that  is  submitted  prior  to 
the  date  on  which  FRA  determines 
whether  to  institute  rulemaking.  Any 
responses  can  be  sent  to  the  docket. 
Instructions  for  doing  so  are  described 
above  under  ADDRESSES. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mary  Plache,  Industry  Economist,  Office 
of  Safety.  FRA,  1120  Vermont  Ave., 
NW..  Mailstop  17,  Washington,  DC 
20590  (telephone  202-493-6297)  or 
John  A.  Winkle,  Esq.,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Ave..  NW., 
Mailstop  10,  Washington,  DC  20590 
(telephone  202-493-6067). 

Issued  in  Washington.  DC  on  October  22, 
2001. 

Grady  C.  Cothen,  )r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
IFR  Doc.  01-26991  Filed  10-25-01;  8:45  am] 
BNJJNOCOOC  4010-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Announcing  ttte  Seventh  Quarterly 
Meeting  of  the  Crash  Injury  Research 
and  Engineering  Network  (CIREN) 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  annoimces  the 
Seventh  Quarterly  Meeting  of  members 
of  the  Crash  Injury  Research  and 
Engineering  Network.  CIREN  is  a 
collaborative  effort  to  conduct  research 
on  crashes  and  injuries  at  nine  Level  1 
Traimia  Centers  linked  by  a  computer 
network.  Researchers  can  review  data 
and  share  expertise,  which  could  lead  to 
a  hotter  understanding  of  crash  injury 
mechanisms  and  the  design  of  safer 
vehicles. 

DAT£  AND  TIME:  The  meeting  is 
scheduled  from  9  a.m.  to  5  p.m.  on 
Thursday,  December  6.  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Transportation 
headquarters,  400  Seventh  Street,  SW., 
Room  2230,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  The 
CIREN  System  has  been  established  and 
crash  cases  have  been  entered  into  the 
database  by  each  Center.  CIREN  cases 
may  be  viewed  from  the  NHTSA/OREN 
Web  site  at:  http://www- 
nrd.nhtsa.dot.gov/include/ 
biojmdjrauma/ciren-final.htm. 
NHTSA  has  held  three  Annual 
Conferences  where  CIREN  research 
results  were  presented.  Further 
information  about  the  three  previous 
CIREN  conferences  is  also  available 
through  the  NHTSA  Web  site.  NHTSA 
held  the  first  quarterly  meeting  on  May 
5,  2000,  with  a  topic  of  lower  extremi^ 
injuries  in  motor  vehicle  crashes;  the 
second  quarterly  meeting  on  July  21, 

2000,  with  a  topic  of  side  impact 
crashes:  the  third  quarterly  meeting  on 
November  30,  2000,  with  a  topic  of 
thoracic  injuries  in  crashes;  the  fourth 
quarterly  meeting  on  March  16,  2001, 
mth  a  topic  of  o^et  frontal  collisions; 
the  fifth  quarterly  meeting  on  June  21, 

2001,  on  CIREN  outreach  efforts;  and 
the  sixth  quarterly  meeting  (held  in  Ann 
Arbor,  Michigan)  with  a  topic  of  injuries 
involving  sport  utility  vehicles. 
Presentations  from  these  meetings  are 
available  through  the  NHTSA  Web  site. 

NHTSA  plans  to  continue  holding 
quarterly  meetings  on  a  regular  basis  to 
disseminate  CIREN  information  to 
interested  parties.  This  is  the  seventh 
such  meeting.  The  topic  for  this  meeting 
is  Age-Related  Injuries.  Subsequent 


Federal  Register /Vol.  66,  No.  208 /Friday,  October  26,  2001 /Notices 


54327 


meetings  have  tentatively  been 
scheduled  for  April  2002  and  August 
2002.  These  quarterly  meetings  are  in 
lieu  of  an  annual  CIREN  conference. 

Please  be  aware  that  this  is  a  closed 
building.  Attendees  to  this  meeting 
must  present  photo  identification,  pass 
through  the  xray  and  magnetometer,  and 
be  escorted  to  the  meeting  room  so 
please  allow  sufficient  time  to  complete 
this  process. 

Should  it  be  necessary  to  cancel  the 
meeting  due  to  inclement  weather  or  to 
any  other  emergencies,  a  decision  to 
cancel  will  be  made  as  soon  as  possible 
and  posted  immediately  on  NHTSA's 
Web  site  http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/.  If  you  do 
not  have  access  to  the  Web  site,  you 
may  call  the  contact  listed  below  and 
leave  your  telephone  or  fax  number. 
You  will  be  called  only  if  the  meeting 
is  postponed  or  canceled. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Donna  Stemski,  Office  of  Human- 
Centered  Research,  400  Seventh  Street, 
SW,  Room  6220,  Washington,  DC  20590, 
telephone:  (202)  366-5662. 

Issued  on:  October  19.  2001. 
Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 
Development,  National  Highway  Traffic 
Safety  Administration. 

[FR  Doc.  01-27054  Filed  10-25-01;  8:45  am] 
BIUJNC  COOe  4»1»-»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnance  Doclwt  No.  34075] 

Six  County  Association  of 
Govemments— Construction  and 
Operation  Exemption — Rail  Line 
Between  Ijevan  and  Saline,  UT 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502.  the 
Board  conditionally  exempts  fiom  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  and  operation  by 
the  Six  County  Association  of 
Govemments  of  a  43-mile  line  of 
railroad  between  Salina,  UT,  and  a 
connection  with  a  line  of  the  Union 
Pacific  Railroad  Company  in  the 
vicinity  of  Levan,  UT. 
DATES:  The  exemption  will  not  become 
effective  until  the  environmental  review 
process  is  completed.  Once  that  process 
is  completed,  the  Board  will  issue  a 
further  decision  addressing  the 
environmental  impacts  and.  if 
appropriate,  will  make  the  exemption 
e^ctive  at  that  time,  thereby  allowing 


construction  to  begin.  Petitions  to 
reopen  must  be  filed  by  November  15, 
2001. 

ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  34075,  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001:  and  (2)  Sandra  L.  Brown  and  D. 
Michael  Hurst,  Jr.,  Troutman  Sanders 
LLP,  401  9th  Street.  NW.,  Suite  1000. 
Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettmar,  (202)  565-1600  [TDD 
for  the  hearing  impaired:  1-800-877- 
8339.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision^  write  to.  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  Room  405, 1925  K  Street,  NW., 
Washington,  DC  20006.  Telephone: 
(202)  293-7776.  (TDD  for  the  hearing 
impaired:  1-800-877-8339.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
'WWW.STB.DOT.GOV." 

Decided:  October  18.  2001. 

By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Clybum.  and  Commissioner 
Burkes. 

Vemoo  A.  Willianu, 
Secretory. 

[FR  Doc.  01-26774  Filed  10-25-01;  8:45  am] 
BHJJNO  COOe  4»1S-M>-« 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  ttte  Comptroller  of  the 
Currency 

[Doclwt  No.  00-1S] 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  proposed  new  Privacy 
Act  Systems  of  Records. 

summary:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  gives  notice  of  five 
proposed  new  Privacy  Act  systems  of 
records. 

DATES:  The  proposed  new  systems  of 
records  will  become  effective  November 
26,  2001  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  You  should  send  your 
comments  to  the  Office  of  the 
Comptroller  of  the  Currency,  Public 
Information  Room.  Docket  No.  00-18, 


250  E  Street,  SW,  Washington,  DC 
20219.  You  may  inspect  comments 
received  at  the  same  location.  You  may 
send  your  comments  by  facsimile 
transmission  to  FAX  number  202-874- 
4448  or  by  electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Vance.  Jr.,  Disclosure  Officer, 
Communications  Division,  (202)  874- 
4700  or  Harold  J.  Hansen,  Assistant 
Director,  Administrative  and  Internal 
Law  Division,  (202)  874-4460. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974,  as  amended. 
5  U.S.C.  552a,  the  OCC  is  proposing  to 
establish  the  following  new  systems  of 
records: 

(1)  TreasuryAIkimptroUer  .100— 
Enforcement  Action  Report  System 

Records  relating  to  enforcement 
actions  taken  by  the  OCC  against 
individuals  that  will  be  maintained  in 
this  proposed  new  system  are  currently 
maintained  in  an  existing  Privacy  Act 
system  of  records,  Treasury/Comptroller 
.013-Enforcement  Compliance 
Information  System.  Records 
maintained  in  the  Enforcement  and 
Compliance  Information  System  have 
been  exempted  by  rule  from  certain 
provisions  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a(j)(2)  and  (k)(2). 

Information  in  the  Enforcement 
Action  Report  System  will  be  used  by 
the  OCC  for  supervisory  and  licensing 
purposes.'including  the  review  of  the 
qualifications  and  fitness  of  individuals 
who  are  or  propose  to  become 
responsible  for  the  business  operation  of 
OCC-regulated  entities.  The  system  will 
contain  records  of  enforcement  actions 
taken  by  the  OCC  and  other  federal 
financial  regulatory  agencies  against 
individuals  and  pending  OCC 
enforcement  actions.  It  will  also  contain 
information  about  individuals  who 
require  the  Federal  Deposit  Insurance 
Corporation's  approval  to  participate  in 
the  affairs  of  an  insured  depository 
institution  pursuant  to  12  U.S.C.  1829, 
including  information  about  criminal 
convictions  involving  dishonesty  or 
breach  of  trust. 

The  OCC  proposes  to  exempt  records 
maintained  in  the  Enforcement  Action 
Report  System  from  certain  of  the 
Privacy  Act's  requirements  pursuant  to 
5  U.S.C.  552a(k)(2). 

(2)  Treasury /Comptroller  .120— Bank 
Fraud  Information  System 

To  assist  the  OCC  in  its  supervisory 
function,  this  system  will  track 
complaints  and  inquiries  concerning 
fraudulent  or  suspicious  financial 
instruments  and  transactions.  The 
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infonnation  maintained  in  this  system 
of  records  will  serve  the  OCC's  mission 
of  ensuring  safety  and  soimdness  of  the 
banking  system  by  assisting  the  OCC  in 
its  efforts  to  protect  banks  and  their 
customers  from  fraudulent  or  suspicious 
banking  activities. 

The  OCC  proposes  to  exempt  records 
maintained  in  the  Bank  Fraud 
Information  System  from  certain  of  the 
Privacy  Act's  requirements  pursuant  to 
5  U.S.C.  552a(j)(2)  and  (k)(2). 

(3)  Treasury/Comptroller  .220— Section 
914  Tracking  System 

Pursuant  to  rulemaking  authority 
under  12  U.S.C.  93a  and  1831i,  certain 
categories  of  national  banks,  District  of 
Columbia  banks  operating  imder  the 
OCC's  regiilatory  authority,  and  federal 
branches  of  foreign  banks  are  required 
by  5  CFR  5.51  to  file  notices  for  the 
dec's  review  when  they  propose  to  add 
individuals  to  their  boards  of  directors 
or  propose  to  employ  senior  executive 
officers.  The  OCC  is  establishing  the 
Section  914  Tracking  System  as  a 
system  of  records  to  track  the  processing 
of  these  notices. 

The  information  in  this  system  also 
will  be  used  in  carrying  out  OCC's  other 
regulatory  and  licensing 
responsibilities,  including  other  reviews 
of  the  qualifications  and  fitness  of 
individuals  who  propose  to  become 
responsible  for  the  business  operations 
of  OCC-regulated  entities. 

The  OCC  proposes  to  exempt  records 
maintained  in  the  Section  914  Tracking 
System  from  certain  of  the  Privacy  Act's 
requirements  pursuant  to  5  U.S.C. 
552a(k)(2). 

(4)  Treasury/ComptroUer  .340 — Access 
Control  System 

The  records  maintained  in  this  system 
will  assist  the  OCC  in  maintaining  the 
security  of  its  premises  and  permit  it  to 
identify  those  individuals  who  are  on 
OCC  premises  at  particular  times. 

Access  Control  System  records  are 
currently  part  of  an  existing  Privacy  Act 
system  of  records.  Treasury /Comptroller 
.30O-Administrative  Personnel  System. 
The  notice  for  the  Administrative 
Personnel  System  was  last  published  in 
the  Federal  Register  at  63  FR  69761, 
dated  December  17, 1998. 

(5)  Treasury/ComptroUer  .700 — 
Correspondence  Tracking  Sjrstem 

These  records  assist  offices  within  the 
OCC  to  receive  and  respond  to 
correspondence.  Correspondence 
information  will  be  maintained  within 
the  proposed  new  system  of  records  for 
the  purpose  of  tracking  the  Comptroller 
of  the  Currency's  or  the  Chief  Counsel's 
correspondence.  The  system  will 


contain  information  about  individuals 
whose  correspondence  is  submitted  to 
the  Comptroller  of  the  Currency  or  the 
Chief  Coimsel. 

In  the  notice  of  proposed  rulemaking, 
which  is  published  separately  in  the 
Federal  Register,  the  OCC  has  proposed 
to  exempt  records  maintained  in  the 
Treasury/Comptroller  .100-Enforcement 
Action  Report  System;  Treasury/ 
Comptroller  .120-Bank  Fraud 
Information  System,  and  Treasmy/ 
Comptroller  .220-Section  914  Tracking 
System  from  certain  of  the  Privacy  Act's 
requirements  pursuant  to  5  U.S.C. 
552a(j](2)  and/or  (k)(2).  Comments 
relating  to  this  proposed  action  should 
be  directed  to  the  OCC  as  provided  in 
the  notice  of  proposed  rulemaking  to 
amend  31  CFR  part  1. 

The  new  system  of  records  reports, 
required  by  the  Privacy  Act,  5  U.S.C. 
552a(r),  have  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  1  to  OMB 
Circular  A-130,  Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,  dated 
February  8,  1996. 

The  five  proposed  new  systems  of 
records,  described  above,  are  published 
in  their  entirety  below. 

Dated:  September  10,  2001. 

W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

TREASURY/COMPTROLLER  .100 

SYSTEM  NAME: 

Enforcement  Action  Report  System — 
Treasury/Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Enforcement  and 
Compliance  Division,  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

CATEGORIES  OF  momOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
are:  (1)  Current  and  former  directors, 
officers,  employees,  shareholders,  and 
independent  contractors  of  financial 
institutions  who  have  had  enforcement 
actions  taken  against  them  by  the  OCC, 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  Office  of 
Thrift  Supervision,  or  the  National 
Credit  Union  Administration; 

(2)  Current  and  former  directors, 
officers,  employees,  shareholders,  and 
independent  contractors  of  financial 


institutions  who  are  the  subjects  of 
pending  enforcement  actions  initiated 
by  the  OCC;  and 

(3)  Individuals  who  must  obtain  the 
consent  of  the  Federal  Deposit 
Insurance  Corporation  piursuant  to  12 
U.S.C.  1829  to  become  or  continue  as  an 
institution-affiliated  party  within  the 
meaning  of  12  U.S.C.  1813(u)  of  a 
federally-insured  depository  institution, 
a  direct  or  indirect  ovraer  or  controlling 
person  of  such  an  entity,  or  a  direct  or 
indirect  participant  in  the  conduct  of 
the  affairs  of  such  an  entity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain  the  names  of  individuals, 
their  positions  or  titles  with  financial 
institutions,  descriptions  of  offenses  and 
enforcement  actions,  and  descriptions  of 
offenses  requiring  Federal  Deposit 
Insurance  Corporation  approval  under 
12  U.S.C.  1829. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1,  27.  481, 1817(j),  1818, 
1820,  and  18311. 

PURPOSES: 

This  system  of  records  is  used  by  the 
OCC  to  monitor  enforcement  actions 
and  to  assist  it  in  its  regulatory 
responsibilities,  including  review  of  the 
qualifications  and  fitness  of  individuals 
who  are  or  propose  to  become 
responsible  for  the  business  operations 
of  OCC-regulated  entities. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  An  OCC-regulated  entity  when  the 
information  is  relevant  to  the  entity's 
operations; 

(2)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
relevant  to  an  examination  or 
investigation; 

(3)  The  news  media  in  accordance 
with  guidelines  contained  in  28  CFR 
50.2; 

(4)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers,  including  the  review  of  the 
qualifications  and  fitness  of  individuals 
who  are  or  propose  to  become 
responsible  for  the  business  operations 
of  such  providers; 

(5)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  infonnation  is 
relevant  and  necessary  to  a  proceeding 
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in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(6)  A  congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically. 

retrievabiuty: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system.  , 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MAN«BER(S)  AND  ADDRESS: 

Director,  Enforcement  and 
Compliance  Division,  Law  Department, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he^or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
docimient).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 


or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  infonnation 
under  false  pretenses. 

Additional  docimientation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedm^"  above. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Non-exempt  information  maintained 
in  this  system  is  obtained  from  OCC 
personnel,  OCC-regulated  entities,  other 
federal  financial  r^xilatory  agencies, 
and  criminal  law  enforcement 
authorities. 

EXEMPTIONS  CLAMED  FOR  THB  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  bom  5 
U.S.C.  552a(c){3),  (d)(1),  (2),  (3),  and  (4). 
(e)(1),  (e)(4)(G),  (H).  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  See  31  CFR  1.36. 

TREASURY/COMPTROLLER  .120 

SYSTEM  NAME: 

Bank  Fraud  Information  System — 
Treasury/Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Bank  Supervision 
Operations,  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
those  who  submit  complaints  or 
inquiries  about  fraudulent  or  suspicious 
financial  instnmients  or  transactions  or 
who  are  the  subjects  of  complaints  or 
inquiries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain:  the  name,  address,  or 
telephone  number  of  the  individual  who 
submitted  a  complaint  or  inquiry;  the 
name,  address,  or  telephone  number  of 
the  individual  or  entity  who  is  the 
subject  of  a  complaint  or  inquiry;  the 
types  of  activity  involved;  the  date  of  a 
complaint  or  inquiry;  and  numeric 


codes  identifying  a  complaint  or 
inquiry's  nature  or  source.  Supporting 
records  may  contain  correspondence 
between  the  OCC  and  the  individual  or 
entity  submitting  a  complaint  or 
inqmry,  correspondence  between  the 
OCC  and  an  OCC-regulated  entity,  or 
correspondence  between  the  OCC  and 
other  law  enforcement  or  regulatory 
bodies.  Other  records  maintained  in  this 
system  may  contain  arrest,  indictment 
and  conviction  information,  and 
information  relating  to  administrative 
actions  taken  or  initiated  in  connection 
with  complaints  or  inquiries. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1,  27.  481.  1817(j),  1818. 
1820,  and  1831i;  31  U.S.C.  5318. 

PURPOSES: 

This  system  of  records  tracks 
complaints  or  inquiries  concerning 
fraudulent  or  suspicious  financial 
instnmients  and  transactions.  These 
records  assist  the  OCC  in  its  efforts  to 
protect  banks  and  their  customers  from 
fraudulent  or  suspicious  banking 
activities. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTBi,  MCLUOMG  CATEGORCS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to. 

(1)  An  OCC-regulate  entity  to  the 
extent  that  such  entity  is  the  subject  of 
a  complaint,  inquiry,  or  fraudulent 
activity; 

(2)  Third  parties  to  the  extent 
necessary  to  obtain  infonnation  that  is 
relevant  to  the  resolution  of  a  complaint 
or  inquiry,  an  examination,  or  an 
investigation; 

(3)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers; 

(4)  An  appropriate  governmental, 
international,  tribal,  self-regulatory,  or 
professional  organization  if  the 
information  is  relevant  to  a  known  or 
suspected  violation  of  a  law  or  Ucensing 
standard  within  that  organization's 
jurisdiction; 

(5)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC.  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC.  or  the  United 
States  is  a  party  or  has  an  interest; 
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(6)  A  congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute.         j 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSING.  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically,  in  card  files,  and 
in  file  folders. 


RETRIEVABIUTY: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords.  Other 
records  are  maintained  in  locked  file 
cabinets  or  rooms. 

I 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Special  Supervision/Fraud, 
Bank  Supervision  Operations,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219- 
0001. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  ap|>endix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 


Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 
See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Non-exempt  information  maintained 
in  this  system  is  obtained  from 
individuals  and  entities  who  submit 
complaints  or  inquiries,  OCC  personnel, 
OCC-regulated  entities,  criminal  law 
enforcement  authorities,  and 
governmental  or  self-regulatory  bodies. 

EXEMPTK)NS  CUUMED  FOR  THE  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  from  5 
U.S.C.  552a(c)(3)  and  (4),  (d)(1).  (2).  (3), 
and  (4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H). 
and  (I),  (e)(5).  (e)(8),  (f),  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2).  See  31  CFR  1.36. 

TREASURY/COMPTROLLER  .220 

SYSTEM  NAME: 

Section  914  Tracking  System — 
Treasury/Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Special  Supervision, 
250  E  Street,  SW,  Washington,  DC 
20219-0001. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
those  who  are  named  in  notices  filed 
under  12  CFR  5.51  as  proposed  directors 
or  senior  executive  officers  of  national 
banks.  District  of  Columbia  banks 
operating  under  the  OCC's  regulatory 
authority,  or  federal  branches  of  foreign 
banks  (C3cC-regulated  entities).  OCC- 
regulated  entities  file  notices  if  they: 

(1)  Have  a  composite  rating  of  4  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System; 

(2)  Are  subject  to  cease  and  desist 
orders,  consent  orders,  or  formal  written 
agreements; 

(3)  Have  been  determined  by  the  OCC 
to  be  in  "troubled  condition;" 


(4)  Are  not  in  compliance  with 
minimum  capital  requirements 
prescribed  under  12  CFR  Part  3;  or 

(5)  Have  been  advised  by  the  OCC,  in 
connection  with  its  review  of  an  entity's 
capital  restoration  plan,  that  such  filings 
are  appropriate. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  electronic 
database  may  contain:  the  names, 
charter  numbers,  and  locations  of  the 
OCC-regulated  entities  that  have 
submitted  notices  pursuant  to  5  CFR 
5.51;  the  names,  addresses,  dates  of 
birth,  and  social  security  niunbers  of 
individuals  proposed  as  either  directors 
or  senior  executive  officers;  and  the 
actions  taken  by  the  OCC  in  connection 
with  these  notices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1,  27,  93a,  481,  1817(j), 
1818, 1820,  and  1831i. 

PURPOSE(S): 

Information  maintained  in  this  system 
is  used  by  the  OCC  to  carry  out  its 
statutory  and  other  regul^ory 
responsibilities,  including  other  reviews 
of  the  qualifications  and  fitness  of 
individuals  who  propose  to  become 
responsible  for  the  business  operations 
of  OCC-regulated  entities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  tJiis  system 
may  be  disclosed  to: 

(1)  An  OCC-regulated  entity  in 
connection  with  review  and  action  on  a 
notice  filed  by  that  entity  pursuant  to  12 
CFR  5.51; 

(2)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
pertinent  to  the  OCC's  review  and 
action  on  a  notice  received  under  12 
CFR  5.51; 

(3)  Appropriate  governmental  or  ^If- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers,  including  the  review  of  the 
qualifications  and  fitness  of  individuals 
who  are  or  propose  to  become 
responsible  for  the  business  operations 
of  such  providers; 

(4)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
organization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  that  organization's  jurisdiction; 

(5)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
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relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(6)  A  congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRCVINQ,  ACCESSING.  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically. 

RETRIEVABIUTY: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords. 

RETENTION  AND  disposal: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

system  MANAGER  AND  ADDRESS: 

Director,  Special  Supervision/Fraud. 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW. 
Washin^on,  DC  20219-0001. 

NOTVICATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  ip  this  system  must 
submit  a  written  request  to  Uie 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1.  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 


or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  feet  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORKS: 

Information  maintained  in  this  system 
is  obtained  fit)m  OCC-regulated  entities, 
individuals  named  in  notices  filed 
pursuant  to  5  CFR  5.51,  federal  or  state 
financial  regulatory  agencies,  criminal 
law  enforcement  authorities,  credit 
biueaus,  and  OCC  {>ersonnel. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  from  5 
U.S.C.  552a{c)(3),  (d)(1).  (2).  (3).  and  (4), 
(e)(1).  {e)(4)(G).  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  See  31  CFR  1.36. 

TREASURY/COMPTROLLER  J40 

SYSTBINAME: 

Access  Control  System — Treasury/ 
Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Security  Office, 
Administrative  Services  Division,  250  E 
Street,  SW,  Washington.  DC  20219- 
0001. 

CATEOORCS  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
OCC  employees,  contractors,  agents,  and 
volunteers  who  have  been  issued  an 
OCC  identification  card. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain  an  individual's  name, 
social  security  niunber,  picture,  and 
authorizations  to  use  the  OCC's  fitness 
facility  or  its  headquarters  parking 
garage,  if  applicable.  This  system  of 
records  also  may  contain  time  records  of 
entrances  and  exits  and  attempted 
entrances  and  exits  of  OCC  premises. 


AUTHORfPr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1,  481.  and  482;  5  U.S.C. 
301. 

PURPOSES: 

The  OCC  has  an  electronic  security 
system  linked  to  identification  cards 
which  limits  access  to  its  premises  to 
authorized  individuals  and  records  the 
time  that  individuals  are  on  the 
premises.  This  system  of  records  is  used 
to  assist  the  OCC  in  maintaining  the 
security  of  its  premises  and  to  permit 
the  0(X;  to  identify  individuals  on  its 
premises  at  particular  times. 

ROUnNE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
relevant  to  an  investigation  concerning 
access  to  or  the  security  of  the  OCC's 
premises; 

(2)  An  appropriate  governmental 
ai^ority  if  the  information  is  relevant 
to  a  known  or  suspected  violation  of  a 
law  within  that  organization's 
jurisdiction; 

(3)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(4)  A  congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(5)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  reciords 
to  perform  an  assigned  activity;  or 

16)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVMG,  ACCESSMQ.  RETAMMG,  AND 
OaPOSMO  OF  RECORDS  M  THE  SYSTBi: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically  and  in  file  folders. 

retrkvamuty: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
incUvidual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  f>ersonnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords.  Other 
records  are  maintained  in  locked  file 
cabinets  or  rooms. 
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RETENTION  AND  disposal: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MANAGERS  ANO  ADDRESS: 

Seciuity  OfBcer,  Office  of  the 

Comptroller  of  the  Currency,  250  E 
Street.  SW.  Washington.  DC  20219- 
0001. 

NOnnCATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  systom  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signatiue  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  docimient 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  dociunentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEOURES: 

See  "Notification  Procedure"  above. 


CONTESTING  RECORD  PROCEDURES 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEOORKS: 

Information  maintained  in  this  system 
is  obtained  bom  individuals  and  the 
OCC's  official  personnel  records. 
Information  concerning  entry  and  exit  of 
OCC  premises  is  obtained  from 
identification  card  scanners. 

EXEMPTIONS  CUUMCO  FOR  THE  8VSTBI: 

None. 


TREASURY/COMPTROLLER  .700 
SYSTEM  NAME: 

Correspondence  Tracking  System — 
Treasury/Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Office  of  Chief 
Counsel,  250  E  Street,  SW,  Washington, 
DC  20219-0001.  Components  of  this 
record  system  are  maintained  in  the 
Comptroller  of  the  Currency's  Office 
and  the  Chief  Coimsel's  Office. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
those  whose  correspondence  is 
submitted  to  the  Comptroller  of  the 
Currency  or  the  Chief  Counsel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintaioed  in  this  system 
may  contain  the  names  of  individuals 
who  correspond  with  the  OCC, 
information  concerning  the  subject 
matter  of  the  correspondence, 
correspondence  disposition 
information,  correspondence  tracking 
dates,  and  internal  office  assignment 
information.  Supporting  records  may 
contain  correspondence  between  the 
OCC  and  the  individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1;  5  U.S.C.  301. 

PURPOSES: 

This  system  of  records  is  used  by  the 
OCC  to  track  the  Comptroller  of  the 
Currency's  or  the  Chief  Counsel's 
correspondence,  including  the  progress 
and  disposition  of  the  OCC's  response. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  The  OCC-regulated  entity  involved 
in  correspondence; 

(2)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
relevant  to  the  response; 

(3)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers; 

(4)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
organization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  that  organization's  jurisdiction; 

(5)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 


litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(6)  A  congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically  and  in  file  folders. 

retrievabiuty: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferable 
access  codes  and  passwords.  Other 
records  are  maintained  in  locked  file  . 
cabinets  or  rooms. 

retention  AND  DISPOSAL: 

Electronic  and  other  records  are 
retained  in  accordance  with  the  OCC's 
records  management  policies  and 
National  Archives'  and  Records 
Administration  regulations. 

system  manager(s)  and  addresses: 
Deputy  to  the  Chief  of  Staff,  Office  of 

the  Comptroller  of  the  Currency,  250  E 

Street,  SW,  Washington,  DC  20219- 

0001. 
Special  Assistant  to  the  Chief 

Counsel,  Office  of  the  Comptroller  of  the 

Currency,  250  E  Street,  SW, 

Washington,  DC  20219-0001. 

NOTmCATION  procedure: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  appendix  J. 

Identification  Requirements:  Aji 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  i»oviding  a  signature  and  an 
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address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  oUier  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature  (such  as  credit  cards). 

Alternatively,  identity  may  be    ' 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  imderstands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  maintained  in  this  system 
is  obtained  from  individuals  who 
submit  correspondence  and  OCC 
personnel. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  01-27001  Filed  10-25-01;  8:45  am) 
BHJJNG  CODE  4«10-43-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  00-17] 

Privacy  Act  of  1974,  as  anMnded; 
System  of  Records 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Notice  of  proposed  alterations  to 
six  Privacy  Act  Systems  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  gives  notice  of 
proposed  alterations  to  six  Privacy  Act 
systems  of  records. 

DATES:  The  proposed  altered  systems  of 
records  will  become  effective  November 
26,  2001  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 


ADDRESSES:  You  should  send  your 
conunents  to  the  Office  of  the 
Comptroller  of  the  Ciurency,  Public 
Information  Room,  Docket  No.  00-17, 
250  E  Street.  SW,  Washington,  DC 
20219.  You  may  inspect  conunents 
received  at  the  same  location.  You  may 
send  your  comments  by  facsimile 
transmission  to  FAX  number  202-874- 
4448  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Frank  Vance,  Jr.,  Disclosure  Officer, 
Communications  Division,  (202)  874- 
4700  or  Ellen  M.  Warwick,  Special 
Counsel,  Administrative  and  Internal 
Law  Division,  (202)  874-4460. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
has  conducted  a  review  of  its  Privacy 
Act  systems  of  records  for  compliance 
writh  the  Privacy  Act  (5  U.S.C.  552a)  and 
with  Appendix  1  to  OMB  Circular  A- 
130,  Federal  Agency  Responsibilities  for 
Maintaining  Records  About  Individuals, 
dated  November  30,  2000,  and  is 
proposing  to  alter  six  of  its  current 
systems  of  records.  In  addition  to  the 
changes  noted  below,  the  proposed 
alterations  also  update  the  notices  by 
restating  many  of  the  other  data 
elements,  such  as  "notification 
procedure,"  for  each  of  the  notices. 
More  specific  alterations  to  the  six 
current  systems  of  records  are  as 
follows: 

(1)  Treasury/Comptroller  .013 — 
Enforcement  and  Compliance 
Information  System 

The  proposed  alterations  to  this 
system  of  records  include: 

(a)  To  change  the  title  and  number  of 
the  system  to  "Treasiuy /Comptroller 
.110 — Reports  of  Suspicious  Activities;" 

(b)  To  add  witnesses  to  the  categories 
of  individuals  covered  by  the  system; 

(c)  "To  consolidate  and  restate  existing 
routine  uses  and  add  two  routine  uses. 

Records  maintained  in  the 
Enforcement  and  Compliance 
Information  System  have  been 
exempted  by  rule,  and  the  records 
maintained  in  the  altered  Treasury/ 
Comptroller  .110 — Reports  of 
Suspicious  Activities  system  will 
continue  to  be  exempted  by  rule  irom 
certain  provisions  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)(2)  and 
(k)(2).  The  notice  for  this  system  of 
records  was  last  published  in  the 
Federal  Register  at  63  FR  69757  dated 
December  17, 1998. 

(2)  Treasury/ComptroUer  .015 — Chain 
Banking  Organizations  System 

The  OCC  is  proposing  to  alter  this 
system  of  records  covering  chain 
hanking  organization  records  for  the 
following  reasons: 


(a)  To  renumber  the  system  as 
"Treasury/Comptroller  .200;  " 

(b)  To  more  fully  describe,  by 
addition  of  a  definition  for  chain 
banking,  the  categories  of  individuals 
coverf^l  by  the  system;  and 

(c)  To  consolidate  and  restate  existing 
routine  uses  and  add  three  routine  uses. 

The  notice  for  this  system  of  records 
was  last  published  in  the  Federal 
Register  at  63  FR  69758  dated  December 
17, 1998. 

(3)  Treasury/  Comptroller  .221— 
Registration  Records  for  Municipal  and 
United  States  Government  Securities 
Dealers 

The  OCC  proposes  to  alter  this  system 
of  records  covering  bank  securities 
dealer  records: 

(a)  To  change  the  title  and  niunber  of 
the  system  to  "Treasury /Comptroller 
.210 — Bank  Sectirities  Dealers  System;" 
and 

(b)  To  consolidate  and  restate  existing 
routine  uses  and  add  five  routine  uses. 

The  notice  for  this  system  of  records 
was  last  published  in  the  Federal 
Register  at  63  FR  69760  dated  December 
17.1998. 

(4)  Treasury /Comptroller  .500 — Chief 
Counsel's  Management  Information 
Sjrstem 

The  OCC  proposes  to  alter  this  system 
of  records  covering  the  Chief  Counsel's 
management  information  records  to 
restate  existing  routine  uses  and  add  six 
routine  uses. 

Records  maintained  in  the  Chief 
Counsel's  Management  Information 
System  have  been,  and  will  continue  to 
be,  exempted  by  rule  from  certain 
provisions  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a(j)(2)  and  (k)(2).  The 
notice  for  this  system  of  records  was  last 
published  in  the  Federal  Register  at  63 
FR  69763  dated  December  17. 1998. 

(5)  Treasury/Comptroller  .016— 
Litigation  Information  System 

The  OCC  is  proposing  to  alter  its 
current  system  of  records  covering 
litigation  records  to  consolidate  and 
restate  existing  routine  uses  and  add 
four  routine  uses.  This  system  of  records 
is  to  be  renumbered  Treasury/ 
Comptroller  .510. 

The  OCC  proposes  to  exempt  records 
maintained  in  the  Litigation  Information 
System  fitjm  certain  of  the  Privacy  Act's 
requirements  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2).  The  notice  for  this 
system  was  last  published  in  the 
Federal  Register  at  63  FR  69759  dated 
December  17,  1998. 
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(6)  TreasuryAComptroUer  .004 — 
Consumer  Complaint  and  Inquiry 
Information  System 

The  proposed  alterations  to  this 
system  of  records  include: 

(a)  To  renumber  the  system  as 
"Treasury/Comptroller  .600;" 

(b)  To  add  inaividuals  who  submit 
inquiries  to  the  categories  of  individiials 
covered  by  the  system;  and 

(c)  To  restate  an  existing  routine  use 
and  add  seven  routine  uses. 

The  OCC  proposes  to  exempt  records 
maintained  in  the  Consumer  Complaint 
and  Inquiry  Information  System  from 
certain  of  the  Privacy  Act's 
requirements  pursuant  to  5  U.S.C. 
552a(k)(2].  The  notice  for  this  system 
was  last  published  in  the  Federal 
Register  at  63  FR  69956  dated  December 
17, 1998. 

,In  the  notice  of  proposed  rulemaking, 
which  is  published  separately  in  the 
Federal  Register,  the  Department  and 
the  OCC  are  giving  public  notice  of  a 
proposed  rule  to  add  exemptions  to  two 
existing  systems  of  records  (Treasury/ 
Comptroller  .016 — Litigation 
Information  System,  and  Treasury/ 
Comptroller  .004 — Consimier  Complaint 
and  Inquiry  Information  System)  from 
certain  provisions  of  5  U.S.C.  552a 
pursuant  to  subsection  (j)(2}  and/or 
(k)(2).  Comments  relating  to  this 
proposed  rulemaking  may  be  directed  to 
the  CKi;C  as  provided  in  the  notice  for 
that  proposed  action. 

The  altered  system  of  records  reports, 
required  by  the  Privacy  Act,  5  U.S.C. 
552a(r),  have  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  1  to  OM6 
Circular  A-130,  Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,  dated 
February  8, 1996. 

The  six  proposed  altered  systems  of 
records,  described  above,  are  published 
in  their  entirety  below. 

Dated:  September  10.  2001. 
W.  Earl  Wright,  Jr.. 

Chief  Management  and  Administrative 
Programs  Officer. 

TREASURY/COMPTROLLER  .110 

SYSTEM  name: 

Reports  of  Suspicious  Activities — 
Treasiuy/Comptroller.        I 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Enforcement  and 
Compliance  Division,  250  E  Street,  SW. 
Washington,  DC  20219-0001. 


Suspicious  Activity  Reports  (SARs) 
are  managed  by  the  Financial  Crimes 
Enforcement  Network  (FinCEN), 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road,  Vienna,  Virginia  22182, 
and  stored  at  the  IRS  Computing  Center 
in  Detroit,  Michigan.  Information 
extracted  from  or  relating  to  SARs  or 
reports  of  crimes  and  suspected  crimes 
filed  by  OCC  personnel  or  by  national 
banks.  District  of  Coliunbia  banks 
operating  under  the  OCC's  regulatory 
authority,  or  federal  branches  or 
agencies  of  foreign  banks  (OCC- 
regulated  entities)  is  maintained  in  an 
OCC  electronic  database.  This  database, 
as  well  as  the  database  managed  by 
FinCEN,  is  accessible  to  designated  OCC 
headquarters  and  district  office 
personnel. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
individuals  who  have  been  designated 
as  suspects  or  witnesses  in  SARs  or 
reports  of  crimes  and  suspected  crimes. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain  the  name  of  the  entity  to 
which  a  report  pertains,  the  names  of 
individual  suspects  and  witnesses,  the 
types  of  suspicious  activity  involved, 
and  the  amounts  of  known  losses.  Other 
records  maintedned  in  this  system  may 
contain  arrest,  indictment  and 
conviction  information,  and  information 
relating  to  administrative  actions  taken 
or  initiated  in  connection  with  activities 
reported  in  a  SAR  or  a  report  of  crime 
and  suspected  crime. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1,  27,  481,  1817(j),  1818, 
1820,  and  18311;  31  U.S.C.  5318. 

PURPOSE: 

This  system  of  records  is  used  by  the 
OCC  to  monitor  criminal  law 
enforcement  actions  taken  with  respect 
to  known  or  suspected  criminal 
activities  affecting  OCC-regulated 
entities.  System  information  is  used  to 
determine  whether  matters  reported  in 
SARs  warrant  the  OCC's  supervisory 
action.  Information  in  this  system  also 
may  be  used  for  other  supervisory  and 
licensing  purposes,  including  the 
review  of  the  qualifications  and  fitness 
of  individuals  who  are  or  propose  to 
become  responsible  for  the  business 
operations  of  OCC-regulated  entities. 

ROUTINE  USES  OF  RECORDS  MAmTAiNEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 


(1)  The  Department  of  Justice  through 
periodic  reports  containing  the 
identities  of  individuals  suspected  of 
having  committed  violations  of  criminal 
law; 

(2)  An  OCC-regulated  entity  if  the 
SAR  relates  to  that  institution; 

(3)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
relevant  to  an  examination  or 
investigation; 

(4)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regiilation 
and  supervision  of  financial  service 
providers,  including  the  review  of  the 
qualifications  and  fitness  of  individuals 
who  are  or  propose  to  become 
responsible  for  the  business  operations 
of  such  providers; 

(5)  An  appropriate  governmental, 
international,  tribal,  self-regulatory,  or 
professional  organization  if  the 
information  is  relevant  to  a  known  or 
suspected  violation  of  a  law  or  licensing 
standard  within  that  organization's 
jurisdiction; 

(6)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute. 

POUCIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically. 

RETRIEVA»LITY: 

.Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Adnunistration  regulations. 
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SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Enforcement  and 
Compliance  Division,  Law  Department, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219-0001. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualffication  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTVIQ  RECORD  PROCEDURES 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Non-exempt  information  maintained 
in  this  system  is  obtained  from  OCC 
personnel,  OCC-regulated  entities,  other 
financial  regulatory  agencies,  criminal 
law  enforcement  authorities,  and 
FinCEN. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Records  in  this  system  have  been 
designated  as  exempt  from  5  U.S.C. 
552a(c)(3)  and  (4),  (d)(1).  (2),  (3).  and 
(4),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H),  and 
(I),  (e)(5),  and  (e)(8),  (f),  and  (g)  of  the 
Privacy  Act  pursuant  to  5  IJ.S.C. 
552a(i)(2)  and  (k)(2).  See  31  CFR  1.36. 


TREASURY/COMPTROLLER  .200 
SYSTEM  NAME: 

Chain  Banking  Organizations 
System — ^Treasury/Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Core  Policy 
Development,  250  E  Street,  SW, 
Washington,  DC  20219-0001,  and  the 
OCC's  district  offices,  as  follows: 

(1)  Northeastern  District  Office,  1114 
Avenue  of  the  Americas,  Suite  3900, 
New  York,  NY  10036-7780; 

(2)  Southeastern  District  Office, 
Marquis  One  Tower,  Suite  600,  245 
Peachtree  Center  Ave.,  NE,  Atlanta,  GA 
30303-1223; 

(3)  Central  Histrict  Office,  One 
Financial  Plaza,  Suite  2700,  440  South 
LaSalle  Street,  Chicago,  IL  60605-1073; 

(4)  Midwestern  District  Office,  2345 
Grand  Boulevard,  Suite  700,  Kansas 
City,  MO  64108-2683; 

(5)  Southwestern  District  Office,  500 
North  Akard  Street,  Suite  1600,  Dallas, 
TX  75201-3394;  and 

(6)  Western  District  Office,  50 
Fremont  Street,  Suite  3900,  San 
Francisco,  CA  94105-2292. 

CATEGORIES  OF  M0IVDUAL8  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
individuals  who  directly,  indirectly,  or 
acting  through  or  in  concert  with  one  or 
more  other  individuals,  own  or  control 
a  chain  hanking  organization.  A  chain 
banking  organization  exists  when  two  or 
more  independently  chartered  financial 
institutions,  including  at  least  one  OCC- 
regulated  entity,  are  controlled  either 
directly  or  indirectly  by  the  same 
individual,  femily,  or  group  of 
individuals  closely  associated  in  their 
business  dealings.  Control  generally 
exists  when  the  common  ownership  has 
the  ability  or  power,  directly  or 
indirectly,  to: 

(1)  Control  the  vote  of  25  percent  or 
more  of  any  class  of  an  organization's 
voting  securities; 

(2)  Control  in  any  manner  the  election 
of  a  majority  of  the  directors  of  an 
organization;  or 

(3)  Exercise  a  controlling  influence 
over  the  management  or  policies  of  an 
organization.  A  registered  multibank 
holding  company  and  its  subsidiary 
banks  are  not  ordinarily  considered  a 
chain  hanking  group  unless  the  holding 
company  is  linked  to  other  banking 
organizations  through  common  control. 

CATEGORIES  OF  WCOROS  M  THE  SYSTEM: 

Records  maintained  in  this  system 
contain  the  names  of  individuals  who, 
either  alone  or  in  concert  with  others, 
own  or  control  a  chain  banking 


organization.  Other  information  may 
contain:  the  name,  location,  charter 
number,  charter  type,  and  date  of  last 
examination  of  each  organization 
comprising  a  chain;  the  percentage  of 
outstanding  stock  owned  or  controlled 
by  controlling  individuals  or  groups; 
and  the  name  of  any  intermediate 
holding  entity  and  the  percentage  of 
such  entity  owned  or  controlled  by  the 
individual  or  group. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1,  481, 1817(j),  and  1820. 

PURPOSE: 

Information  maintained  in  this  system 
is  used  by  the  OCC  to  carry  out  its 
supervisory  responsibilities  with  respect 
to  national  banks  and  District  of 
Columbia  banks  operating  under  the 
OCC's  regulatory  authority,  including 
the  coordination  of  examinations, 
supervisory  evaluations  and  analyses, 
and  administrative  enforcement  actions 
with  other  financial  regulatory  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  An  OCC-regulated  entity  when 
information  is  relevant  to  the  entity's 
operation; 

(2)  Appropriate  governmental  or  self- 
reguiatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers; 

(3)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
organization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  the  organization's  jurisdiction; 

(4)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(5)  A  Congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(6)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(7)  Third  parties  when  mandated  or 
authorized  by  statute. 
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POUOES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSING,  RETAMMG,  AND 
nSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically.         i. 

retrievabiuty: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
inchvidual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

system  managers  and  address: 

Director.  Core  Policy  Development, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW. 
Washington,  DC  20219-0001. 

notification  procedure:        j 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Commimications 
Division,  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  appendix  J. 

Identification  Requirements:  Aji 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 


record  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  maintained  in  this  system 
is  obtained  from  OCC  personnel,  other 
Federal  financial  regulatory  agencies, 
and  individuals  who  file  notices  of  their 
intention  to  acquire  control  over  an 
OCC-regulated  financial  institution. 

EXEMPTWNS  CLAMED  FOR  THE  SYSTEM: 

None. 

TREASURY/COMPTROLLER  .210 

SYSTEM  NAME: 

Bank  Securities  Dealers  System — 
Treasiuy/Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury  and  Market 
Risk  Division,  250  E  Street,  SW, 
Washington,  DC  20219-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
individuals  who  are  or  seek  to  be 
associated  with  a  municipal  securities 
dealer  or  a  government  securities 
broker/dealer  that  is  a  national  bank,  a 
District  of  Columbia  bank  operating 
under  the  OCC's  regulatory  authority,  or 
a  department  or  division  of  any  such 
bank  in  the  capacity  of  a  municipal 
securities  principal,  municipal 
securities  representative,  or  government 
securities  associated  person. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain  an  individual's  name, 
address  history,  date  and  place  of  birth, 
social  security  number,  educational  and 
occupational  history,  certain 
professional  qualifications  and  testing 
information,  disciplinary  history,  or 
information  about  employment 
termination. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1,  481,  1818,  and  1820;  15 
U.S.C.  780-4,  780-5,  78q,  and  78w. 

PURPOSES: 

This  system  of  records  will  be  used  by 
the  OCC  to  carry  out  its  responsibilities 
under  the  Federal  securities  laws 
relating  to  the  professional 
qualifications  and  fitness  of  individuals 
who  engage  or  propose  to  engage  in 
seciirities  activities  on  behalf  of  national 
banks  and  District  of  Columbia  banks 
operating  under  the  OCC's  regulatory 
authority. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  SYSTEMS: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  An  OCC-regulated  entity  in 
connection  with  its  filing  relating  to  the 
qualifications  and  fitness  of  an 
individual  serving  or  proposing  to  serve 
the  entity  in  a  securities-related 
capacity; 

(2)  Third  parties  to  the  extent  needed 
to  obtain  additional  information 
concerning  the  professional 
qualifications  and  fitness  of  an 
individual  covered  by  the  system; 

(3)  Third  parties  inquiring  about  the 
subject  of  an  OCC  enforcement  action; 

(4)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers,  including  the  review  of  the 
qualifications  and  fitness  of  individuals 
who  are  or  propose  to  become  involved 
in  the  provider's  securities  business; 

(5)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
organization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  that  organization's  jurisdiction; 

(6)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  officieil  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(7)  A  Congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(8)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(9)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically  and  in  file  folders. 

retrkvabuty: 

Records  maintained  in  this  system   . 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 
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SAFEGUARDS: 

Access  to  the  electronic  database  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords.  Other 
records  are  maintained  in  locked  file 
cabinets  or  rooms. 

RETENTION  AND  06POSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Treasury  and  Market  Risk 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW, 
Washington,  DC  20219-0001. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signatxire  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  docmnentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  maintained  in  this  system 
is  obtained  from  OCC-regulated  entities 


that  are:  municipal  securities  dealers 
and/or  government  securities  brokers/ 
dealers;  individuals  who  are  or  propose 
to  become  municipal  seciuities 
principals,  municipal  securities 
representatives,  or  government 
securities  associated  persons;  or 
governmental  and  self-regulatory 
organizations  that  regulate  the  securities 
industry. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
TREASURY/COMPTROLLER  .500 
SYSTEM  NAME: 

Chief  Coimsel's  Management 
Information  System — Treasury/ 
Comptroller. 

SYSTEM  location: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Office  of  Chief 
Coimsel,  250  E  Street,  SW,  Washington. 
DC  20219-0001. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  system  are: 
individuals  who  have  requested 
information  or  action  from  the  OCC; 
parties  or  witnesses  in  civil  proceedings 
or  administrative  actions;  individuals 
who  have  submitted  requests  for 
testimony  and/ or  production  of 
documents  pursuant  to  12  CFR  Part  4, 
Subpart  C;  individuals  who  have  been 
the  subjects  of  administrative  actions  or 
investigations  initiated  by  the  OCC, 
including  current  or  former 
shareholders,  directors,  officers, 
employees  and  agents  of  OCC-regulated 
entities,  current,  former,  or  potential 
bank  customers,  and  OCC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain  the  names  of:  banks: 
requestors;  parties;  witnesses:  current  or 
former  shareholders;  directors,  officers, 
employees  and  agents  of  OCC-regiilated 
entities;  current,  former  or  potential 
bank  customers;  and  current  or  former 
OCC  employees.  These  records  contain 
summarized  information  concerning  the 
description  and  status  of  Law 
Department  work  assignments. 
Supporting  records  may  include 
pleadings  and  discovery  materials 
generated  in  connection  with  civil 
proceedings  or  administrative  actions, 
and  correspondence  or  memoranda 
related  to  work  assignments. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1,  93(d)(second),  481, 1818, 
and  1820. 


PURPOSE(S): 

This  system  of  records  is  used  to  track 
the  progress  and  disposition  of  OCC 
Law  Department  work  assignments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  An  OCC-regulated  entity  involved 
in  an  assigned  matter; 

(2)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
relevant  to  the  resolution  of  an  assigned 
matter; 

(3)  The  news  media  in  accordance 
with  gwdelines  contained  in  28  CFR 
50.2; 

(4)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers;. 

(5)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
organization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  that  organization's  jurisdiction: 

(6)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC,  or  the  United 
States  is  a  party  or  has  an  interest; 

(7)  A  Congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(8)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(9)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically  and  in  file  folders. 

RETRIEV  ABILITY: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

safeguards: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
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access  codes  and  passwords.  Other 
records  are  maintained  in  locked  file 
cabinets  or  rooms. 


RETENTIOM  ANO  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Assistant  to  the  Chief 
Counsel.  Law  Department,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington.  DC  20219- 
0001. 

NOTIFICATICN  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW.. 
Washington,  DC  20219-0001.  See  31 
CFR  part  1 ,  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
docimient).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  imderstands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGOflCS: 

Non-exempt  information  maintained 
in  this  system  is  obtained  from 
individuals  who  request  information  or 
action  from  the  OCC,  individuals  who 
are  involved  in  legal  proceedings  in 


which  the  OCC  is  a  party  or  has  an 
interest,  OCC  personnel,  and  OCC- 
regulated  entities  and  other  entities, 
including  governmental,  tribal,  self- 
regulatory,  and  professional 
organizations. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  from  5 
U.S.C.  552a(c)(3)  and  (4),  (d)(1),  (2),  (3), 
and  (4),  (e)(1),  (e)(2).  (e)(3),  (e)(4)(G).  (H). 
and  (I),  (e)(5),  (e)(8).  (f).  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(j)(2)  and  (k)(2).  See  31  CFR  1.36. 

TREASURY/COMPTROLLER  ^10 

SYSTEM  NAME: 

Litigation  Information  System — 
Treasury /Comptrol  ler. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Office  of  Chief 
Counsel.  Litigation  Division,  250  E 
Street.  SW.,  Washington.  DC  20219- 
0001. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  system  are 
parties  or  witnesses  in  civil  proceedings 
or  administrative  actions,  and 
individuals  who  have  submitted 
requests  for  testimony  or  the  production 
of  documents  pursuant  to  12  CFR  part 
4.  subpart  C. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  maintained  in  this  system  are 
those  generated  in  connection  with  civil 
proceedings  or  administrative  actions, 
such  as  discovery  materials,  evidentiary 
materials,  transcripts  of  testimony, 
pleadings,  memoranda,  correspondence, 
and  requests  for  information  pursuant  to 
12  CFR  part  4,  subpart  C. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1.  93(d)(second).  481. 1818. 
and  1820. 

PURPOSE: 

This  system  of  records  is  used  by  the 
OCC  in  representing  its  interests  in  legal 
actions  and  proceedings  in  which  the 
OCC,  its  employees,  or  the  United  States 
is  a  party  or  has  an  interest. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEGORKS  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  Third  parties  to  the  extent 
necessary  to  obtciin  information  that  is 
relevant  to  the  subject  matter  of  civil 
proceedings  or  administrative  actions 
involving  the  OCC; 


(2)  The  news  media  in  accordance 
with  guidelines  contained  in  28  CFR 
50.2; 

(3)  Appropriate  governmental  or  self- 
regulatory  organizations  when  the  OCC 
determines  that  the  records  are  relevant 
and  necessary  to  the  governmental  or 
self-regulatory  organization's  regulation 
or  supervision  of  financial  service 
providers; 

(4)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
organization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  that  organization's  jiuisdiction; 

(5)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC.  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC.  or  the  United 
States  is  a  party  or  has  an  interest; 

(6)  A  Congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DEPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  in  file  folders. 

RETRiEVABiLrnr: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

SAFEGUARDS: 

System  records  are  maintained  in 
locked  file  cabinets  or  rooms. 

RETENTION  AND  DKPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director.  Litigation  Division,  Law 
Department,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street.  SW., 
Washington,  DC  20219-0001. 

NOTVRATION  PROCEDURE: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 


Federal  Register /Vol.  66,  No.  208 /Friday,  October  26,  2001 /Notices 


54339 


Disclosure  Officer,  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington.  DC  20219-0001.  See  31 
CFR  part  1,  subpart  C.  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  b^  both  a  name  and 
signature. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirming  to  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a{i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  dociunentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTWG  RECORD  PROCEDURES 
See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORCS: 

Non-exempt  infbnnatioD  maintained 
in  this  system  is  obtained  frt)m: 
individuals  or  entities  involved  in  legal 
proceedings  in  which  the  OCC  is  a  party 
or  has  an  interest;  OCC-regulated 
entities;  and  governmental,  tribal,  self- 
regulatory  or  professional  organizations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  from  5 
U.S.C.  552a(c)(3)  and  (4).  (d)(1),  (2),  (3), 
and  (4),  (e)(1),  (e)(2),  {e)(3).  (e)(4)(G).  (H). 
and  (I),  (e)(5),  (e)(8),  (f).  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a())(2)  and  (k)(2).  See  31  CFR  1.36. 

TREASURY/COMPTROLLER  JOO 

SYSTEM  NAME: 

Consumer  Complaint  and  Inquiry 
Information  System— Treasury/ 
Comptroller. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
Currency  (OCC),  Customer  Assistance 


Group,  1301  McKinney  Street,  Suite 
3725,  Houston,  Texas  77010-3034. 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
individuals  who  submit  complaints  or 
inquiries  about  national  banks,  District 
of  Columbia  banks  operating  under 
OCC's  regulatory  authority,  federal 
branches  and  agencies  of  foreign  banks, 
or  subsidiaries  of  any  such  entity  (OCC- 
regidated  entities),  and  other  entities 
that  the  OCC  does  not  regulate.  This 
includes  individuals  who  file 
complaints  and  inquiries  directly  with 
the  OCC  or  through  other  parties,  such 
as  attorneys,  members  of  Congress,  or 
other  governmental  organizations. 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  maintained  in  this  system 
may  contain:  the  name  and  address  of 
the  individual  who  submitted  the 
complaint  or  inquiry;  when  applicable, 
the  name  of  the  individual  or 
organization  referring  a  matter;  the 
name  of  the  entity  that  is  the  subject  of 
the  complaint  or  inquiry;  the  date  of  the 
incoming  correspondence  and  its 
receipt;  numeric  codes  identifying  the 
complaint  or  inquiry's  nature,  source, 
and  resolution;  tbe  OCC  office  and 
personnel  assigned  to  review  the 
correspondence;  the  status  of  the 
review;  the  resolution  date;  and,  when 
applicable,  the  amount  of 
reimbursement.  Supporting  records  may 
contain  correspondence  between  the 
OCC  and  the  individual  submitting  the 
complaint  or  inquiry,  correspondence 
between  the  OCC  and  the  regulated 
entity,  and  correspondence  between  the 
OCC  and  other  law  enforcement  or 
regulatory  bodies. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
12  U.S.C.  1,  481,  and  1820;  15  U.S.C. 
41  et  seq. 

PURP08E(S) 

This  system  of  records  is  used  to 
administer  the  OCC's  Customer 
Assistance  Program  and  to  track  the 
processing  and  resolution  of  complaints 
and  inquiries. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATE00RC8  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Information  maintained  in  this  system 
may  be  disclosed  to: 

(1)  An  OCC-regulated  entity  that  is  the 
subject  of  a  complaint  or  inquiry: 

(2)  Third  parties  to  the  extent 
necessary  to  obtain  information  that  is 
relevant  to  the  resolution  of  a  complaint 
or  inquiry; 

(3)  The  appropriate  governmental, 
tribal,  self-regulatory  or  professional 


organization  if  that  organization  has 
jurisdiction  over  the  subject  matter  of 
the  complaint  or  inquiry,  or  the  entity 
that  is  the  subject  of  the  complaint  or 
inquiry; 

(4)  An  appropriate  governmental, 
tribal,  self-regulatory,  or  professional 
oiganization  if  the  information  is 
relevant  to  a  known  or  suspected 
violation  of  a  law  or  licensing  standard 
within  that  organization's  jurisdiction; 

(5)  The  Department  of  Justice,  a  court, 
an  adjudicative  body,  a  party  in 
litigation,  or  a  witness  if  the  OCC 
determines  that  the  information  is 
relevant  and  necessary  to  a  proceeding 
in  which  the  OCC,  any  OCC  employee 
in  his  or  her  official  capacity,  any  OCC 
employee  in  his  or  her  individual 
capacity  represented  by  the  Department 
of  Justice  or  the  OCC.  or  the  United 
States  is  a  party  or  has  an  interest: 

(6)  A  Congressional  office  when  the 
information  is  relevant  to  an  inquiry 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained; 

(7)  A  contractor  or  agent  who  needs 
to  have  access  to  this  system  of  records 
to  perform  an  assigned  activity;  or 

(8)  Third  parties  when  mandated  or 
authorized  by  statute. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETMEVMG,  ACCESSMG.  RETAMMG,  AND 
OISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  this  system  are 
stored  electronically  and  in  file  folders. 

RETRIEVAMLfTY: 

Records  maintained  in  this  system 
may  be  retrieved  by  the  name  of  an 
individual  covered  by  the  system. 

SAFEGUARDS: 

Access  to  electronic  records  is 
restricted  to  authorized  personnel  who 
have  been  issued  non-transferrable 
access  codes  and  passwords.  Other 
records  are  maintained  in  locked  file 
cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  OCC's  records  management 
policies  and  National  Archives  and 
Records  Administration  regulations. 

SYSTEM  MANAGER  AND  ADDRESS: 

Ombudsman,  Office  of  the 
Comptroller  of  the  Currency.  1301 
McKinney  Street.  Suite  3725,  Houston, 
Texas  77010-3034. 

NomcATiON  procedure: 

An  individual  wishing  to  be  notified 
if  he  or  she  is  named  in  non-exempt 
records  maintained  in  this  system  must 
submit  a  written  request  to  the 
Disclosure  Officer,  Communications 
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Division,  Office  of  the  ComptroUer  of 
the  Currency,  250  E  Street.  SW, 
Washington,  DC  20219-0001.  See  31 
CFR  part  1 ,  subpart  C,  appendix  J. 

Identification  Requirements:  An 
individual  seeking  notification  through 
the  mail  must  establish  his  or  her 
identity  by  providing  a  signature  and  an 
address  as  well  as  one  other  identifier 
bearing  the  individual's  name  and 
signature  (such  as  a  photocopy  of  a 
driver's  license  or  other  official 
document).  An  individual  seeking 
notification  in  person  must  establish  his 
or  her  identity  by  providing  proof  in  the 
form  of  a  single  official  document 
bearing  a  photograph  (such  as  a  passport 
or  identification  badge)  or  two  items  of 
identification  that  bear  both  a  name  and 
signatiire. 

Alternatively,  identity  may  be 
established  by  providing  a  notarized 
statement,  swearing  or  affirmin^o  an 
individual's  identity,  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for 
requesting  or  obtaining  information 
under  false  pretenses. 

Additional  documentation 
establishing  identity  or  qualification  for 
notification  may  be  required,  such  as  in 
an  instance  where  a  legal  guardian  or 
representative  seeks  notification  on 
behalf  of  another  individual. 

RCCOM)  Access  PROCEOURES: 

"  See  "Notification  Procedure"  above. 

CONTESTING  RECOnO  PROCCOUftES 

See  "Notification  Procediu«"  above. 

RECORD  SOURCE  CATEGORCS: 

Non-exempt  information  maintained 
in  this  system  is  obtained  from 
individuals  and  entities  filing 
complaints  and  inquiries,  other 
governmental  authorities,  and  OCC- 
regulated  entities  that  are  the  subjects  of 
complaints  and  inquiries. 

EXEMPTIONS  CLAMEO  FOR  THE  SYSTEM: 

Records  maintained  in  this  system 
have  been  designated  as  exempt  from  5 
U.S.C.  552a(c)(3),  (d)(1),  (2),  (3),  and  (4), 
(e)(1).  (e)(4)(G).  (H),  and  (I),  and  (f)  of 
the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  See  31  CFR  1.36. 
[FR  t)oc.  01-27002  Filed  10-25-01;  8:45  ami 
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INSTITUTE  OF  PEACE 


AimouncMMnt  of  ttM  Spring  2002 
SoHdlMl  Grant  ComfMtition  Grant 


AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 


SUMMARY:  The  Agency  announces  its 
Upcoming  Spring  2002  Solicited  Grant 
Competition.  The  Solicited  Grant 
competition  is  restricted  to  projects  that 
fit  specific  themes  and  topics  identified 
in  advance  by  the  Institute  of  Peace. 

The  themes  and  topics  for  the  Spring 
2002  Solicited  competition  are: 

•  Solicitation  A:  Strategic  Nonviolent 
Conflict 

•  Solicitation  B:  The  Middle  East  and 
South  Asia 

•  Solicitation  C:  Training 
Deadline  for  Receipt  of  Applications: 

March  1,2002. 

Notification  of  Awards:  Late 
September  2002. 

Applications  Material:  Available  upon 
request. 

ADDRESSES:  For  more  information  and 
an  application  package:  United  States 
Institute  of  Peace  Grant  Program, 
Solicited  Grants,  1200  17th  Street,  NW., 
Suite  200.  Washington,  DC  20036-3011, 
(202)  429-3842  (phone),  (202)  429-6063 
(fax),  (202)  457-1719  (TTY),  E-mail: 
gmnt_prograin®usip.org. 

Application  material  available  on-line 
starting  October  31:  www.usip.org/ 
grant.html. 

FOR  FURTHER  MFORMATXm  CONTACT:  The 
Grant  Program,  Phone  (202)  429-3842. 

Dated:  October  23,  2001. 
Bemice  J.  Carney, 
Director,  Office  of  Administration. 
[FR  Doc.  01-27030  Filed  10-25-01;  8:45  am) 
MLUNG  cooe  aa20-An-ii 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  29(MM)620] 

Propo—d  Information  CoUsctlon 
ActMty:  Propoaed  Collaction; 
Commant  Raquaat 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportiinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  tlie  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currentiy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
regulation  that  allows  veterans,  veterans 


representatives  and  health  care 
providers  to  submit  data  to  request 
reimbursement  from  the  Federal 
Government  for  emergency  services  at  a 
private  institution. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  26, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420  or  e-mail: 

ann.bickoff&mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0620"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  bom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technol^y. 

Title:  Emergency  Care  Authorization 
Regulations. 

OMB  Control  Number:  2900-0620. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract:  This  information  would  be 
needed  for  VA  to  decide  claims  for 
reimbursement  or  payment  frtim  a 
veterans,  a  hospital  or  other  entity  that 
furnished  non-VA  emergency  treatment 
or  transportation  to  the  veteran  or  a 
person  or  organization  that  paid  for 
such  treatment  or  transportation  on 
behalf  of  the  vetoans.  VA  would  use  the 
information  and  certifications  submitted 
to  process  claims  for  such 
reimbursement  or  pa)rment. 

Affected  PuUic:  Individuals  or 
households,  business  or  other  for-profit 
and  not-for-profit  institutions. 
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Estimated  Total  Annual  Burden: 
120,729  hours. 

Estimated  Avemge  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
241,457. 

Dated:  October  1 1 .  2001 . 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Sendee. 

(FR  Doc.  01-26996  Filed  10-25-01;  8:45  am] 
BNJJNQ  COOE  832IMn-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


[OMB  Control  No.  2900-0601] 

Propoaad  Information  Collaction 
Activity:  Propoaad  Collaction; 
ConHnant  Raquaat 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affoirs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  A^irs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currentiy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  to  determine 
the  reasons  for  delinquency  on  the 
original  loan  no  longer  exits  and  that  the 
veteran  is  a  satisfactory  credit  risk. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  26, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  A^irs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmidcess@vba.va.gov.  Please  refer  to 
"OMB  Contit)l  No.  2900-0601"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C,  3501 — 3520),  Federal  agencies 


jnust  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Loan  Guaranty:  Requirements 
for  Interest  Rate  Reduction  Refinancing 
Loans. 

OMB  Control  Number:  2900-0601. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract:  VA  is  authorized  to 
guarantee  loans  to  veterans  to  refinance 
existing  mortgage  loans  previously 
guaranteed  by  VA  provided  the  veteran 
still  owns  the  property  used  as  security 
for  the  loan.  Lenders  must  collect 
certain  information  concerning  the 
veteran  and  the  veteran's  credit  history 
(and  spouse  or  other  co-borrow,  as 
applicable)  in  order  to  properly 
underwrite  delinquent  Interest  Rate 
Reduction  Refinancing  Loan  (IRRRLs). 
Under  these  proposed  requirements,  VA 
proposes  to  require  that  the  lender 
provide  VA  with  the  credit  information 
to  assure  itself  that  IRRRLs  to  refinance 
delinquent  loans  are  imderwritten  in 
reasonable  and  prudent  manner. 

Affected  Public:  Business  or  other  for 
profit. 
Estimated  Aimual  Burden:  85  hours. 

Estimated  Annual  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  RespdMents: 
170. 

Dated:  October  11,  2001. 

By  direction  of  the  Secretary: 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  01-26997  Filed  10-25-01:  8:45  am) 
BNJJMG  COOE  nifr-OI-r 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0179] 

Propoaad  Information  Collaction 
Activity:  Propoaad  Collaction; 
Conwnant  Raquaat 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  aimouncing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciinentiy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  establish  eligibility  to  change 
insurance  plans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  26, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
jrmnicessdvba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0179"  in  any 
correspondence . 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275^5947. 
SUPPlfMENTARY  MFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  die  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
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information  to  be  collected;  and  (4) 
ways  to  minimize  the  biirden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Application  for  Change  of 
Permanent  Plan  (Medical)  (Change  to  a 
policy  with  a  lower  reserve  value),  VA 
Form  29-1549. 

OMB  Control  Number:  2900-0179. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
insured  to  establish  his/her  eligibility  to 
change  insurance  plans  from  a  higher 
reserve  to  a  lower  reserve  value. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
28. 


Dated:  October  11,  2001. 

By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-26998  Filed  10-25-01;  8:45  am] 

BNJJNGCOOe  8330-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0422] 

Proposed  InformatiGn  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

ACSENCY:  Office  of  Acquisition  and 
Materiel  Management,  Department  of 
Veterans  Affairs. 
action:  Notice. 

SUMMARY:  The  Office  of  Acquisition  and 
Materiel  Management  (OA&MM), 
Department  of  Veterans  Affairs  (VA),  is 
announcing  an  opportimity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Re^ster  concerning  each 
proposed  collection  of  information, 
including  each  reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  public 
comment  in  response  to  die  notice.  This 
notice  solicits  comments  on  information 
to  administer  construction  contracts. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 


collection  of  information  should  be 
received  on  or  before  December  26, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Donald  E.  Kaliher,  Office  of  Acquisition 
and  Materiel  Management  (95 A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  or  e-mail 

donald.kalihei®mail. va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0422"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  E.  Kaliher  at  (202)  273-8819. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  OA&MM 
invites  comments  on:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
OA&MM's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  OA&MM's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Tit7es; 

a.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-72, 
Performance  of  Work  by  the  Contractor. 

b.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-81, 
Work  Coordination.  (This  Clause  will  be 
renumbered  as  "Alternate  1"  to  VAAR, 
Clause  852.236-80.) 

c.  Veterans  Affairs  Acquisition 
Regidation  (VAAR)  Clause  852.236-82, 
Payments  Under  Fixed-Price 
Construction  Contracts  (without  NAS), 
including  Supplement  1  (which  will  be 
renamed  as  "Alternate  1"). 

d.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-83, 
Payments  Under  Fixed-Price 
Construction  Contracts  (with  NAS), 
including  Supplement  1  (which  will  be 
renamed  as  "Alternate  1"). 

e.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-84, 
Schedule  of  Work  Progress. 

f.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-88, 


Contract  Changes,  Supplements  FAR 
Clause  52.243—4,  Changes. 

OMB  Control  Number:  2900-0422. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  information  is 
necessary  for  VA  to  administer 
construction  contracts  and  to  carry  out 
its  responsibility  to  construct,  maintain 
and  repair  real  property  for  VA. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  and  households;  and 
Not-for-profit  institutions. 

Estimated  Annual  Burden:  4,802 
hours. 

Estimated  Average  Burden  Per 
Respondent:  1  hoiu-. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,311. 

Estimated  Number  of  Total 
Respondents:  3,534. 

Dated:  October  16,  2001. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-27000  Filed  10-25-01;  8:45  am] 

BNJJNQ  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0252] 

Agency  Infomtation  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  26,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0252." 
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SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Authority  to 
Close  Loans  on  an  Automatic  Basis — 
Nonsupervised  Lenders,  VA  Form  26- 
8736. 

OMB  Control  Number:  2900-0252. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-8736  is  used 
by  nonsupervised  lenders  requesting 
approval  to  close  loans  on  an  automatic 
basis.  Automatic  lending  privileges 
eliminate  the  requirement  for 
submission  of  loans  to  VA  for  prior 
approval.  Lending  institutions  with 
automatic  loan  privileges  may  process 
and  disburse  such  loans  and 
subsequenUy  report  the  loan  to  VA  for 
issuance  of  guaranty.  The  form  requests 


information  considered  crucial  for  VA 
to  make  acceptability  determinations  as 
to  lenders  who  shall  be  approved  for 
this  privilege. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July  6, 
2001  at  page  35701. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  50  hours. 

Estimated  Average  Burden  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 
120. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0252"  in  any  correspondence. 

Dated:  October  11,  2001. 

By  direction  of  the  Secretary. 
Bariiara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-26999  Filed  10-25-01;  8:45  am] 
BILUNG  CODE  8320-01-P 


Friday, 

October  26,  2001 


®  F=i 


Part  n 

Federal  Reserve 
System 

12  CFR  Parts  211  and  265 
Intematioiial  Banking  Operations;  Rules 
Regarding  Delegation  of  Authority  and 
International  Lending  Supervision;  Final 
Rule  and  Proposed  Rule 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Parts  211  and  265 

[Ragulation  K;  Dodwl  No.  R-0994] 

IntamatkNtal  Banking  Operations; 
Rules  Regarding  Delegation  of 
Authority 


agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKm:  Final  rule. 

SUMMARY:  Consistent  with  section  303  of 
the  Riegle  Community  Development  and 
Regiilatory  Improvement  Act  of  1994 
(the  Regulatory  Improvement  Act),  the 
Federal  Reserve  Act,  and  the 
International  Banking  Act  of  1978  (the 
IB  A),  the  Board  has  reviewed  Regulation 
K,  which  governs  international  banking 
operations,  and  is  amending  subparts  A, 
B,  and  C.  A  proposed  rule  to  amend 
subpart  D  of  Regiilation  K  is  being 
published  in  this  same  issue  of  the 
Federal  Register. 

Subpart  A  of  Regulation  K  governs  the 
foreign  investments  and  activities  of  all 
member  banks  (national  banks  as  well 
as  state  member  banks),  Edge  and 
agreement  corporations,  and  bank 
holding  companies.  The  amendments 
streamline  foreign  branching  procedures 
for  U.S.  banking  organizations, 
authorize  expanded  activities  in  foreign 
branches  of  U.S.  banks,  and  implement 
recent  statutory  changes  authorizing  a 
bank  to  invest  up  to  20  percent  of 
capital  and  surplus  in  Edge 
corporations.  Changes  also  have  been 
made  to  the  provisions  governing 
permissible  foreign  activities  of  U.S. 
banking  organizations,  including 
securities  activities,  and  investments  by 
U.S.  banking  organizations  under  the 
general  consent  procedures. 

Subpart  B  of  Regulation  K  (Foreign 
Banking  Organizations)  governs  the  U.S. 
activities  of  foreign  banking 
organizations.  The  amendments  include 
revisions  aimed  at  streamlining  the 
applications  procedures  applicable  to 
foreign  banks  seeking  to  expand 
operations  in  the  United  States,  changes 
to  provisions  regarding  the  qualification 
of  foreign  banking  organizations  for 
exemption  from  tixe  nonbanking 
prohibitions  of  section  4  of  the  Bank 
Holding  Company  Act  (the  BHC  Act), 
and  implementation  of  provisions  of  the 
Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act  of  1994  (the 
Interstate  Act)  that  affect  foreign  banks. 

In  addition,  there  are  a  number  of 
technical  and  clarifying  amendments  to 
subparts  A  and  B,  as  well  as  subpart  C, 
which  deals  with  export  trading 
companies.  There  are  also  certain 


amendments  to  the  Board's  Rules 
Regarding  Delegation  of  Authority. 
EFFECTIVE  DATE:  November  26,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  O'Day,  Associate  General 
Counsel  (202/452-3786),  regarding  all 
subparts:  Jon  Stoloff,  Senior  Counsel 
(202/452-3269),  or  Alison  MacDonald, 
Coimsel  (202/452-3236),  regarding 
Subpart  A;  Ann  Misback,  Assistant 
General  Counsel  (202/452-3788),  Janet 
Crossen,  Senior  Coimsel  (202/452- 
3281),  or  Melinda  Milenkovich,  Coimsel 
(202/452-3274).  regarding  Subparts  B 
and  C;  Legal  Division;  or  Michael  G. 
Martinson,  Associate  Director  (202/452- 
2798),  or  Betsy  Cross,  Deputy  Associate 
Director  (202/452-2574),  regarding  all 
subparts;  Division  of  Banking 
Supervision  and  Regulation.  For  users 
of  Telecommunications  Device  for  the 
Deaf  (TDD)  only,  please  contact  202/ 
263-4869. 
SUPPtEMENTARY  INFORMATION: 

Subpart  A:  Internationa]  Operations  of 
U.S.  Banking  Organizations 

Statutory  Framework 

The  Board  is  issuing  amendments  to 
Regulation  K  that  will  eliminate 
lumecessary  regulatory  burden,  increase 
transparency,  and  streamline  the 
approval  process  for  U.S.  banking 
organizations  seeking  to  expand  their 
operations  abroad.  The  Federal  Reserve 
Act,  as  amended  by  the  IBA,  requires 
the  Board  to  review  its  regulations 
issued  under  section  25A  of  the  Federal 
Reserve  Act  (the  Edge  Act)  at  least  once 
every  five  years  and  make  any  changes 
necessary  to  ensure  that  the  purposes  of 
the  Edge  Act  are  being  served  in  light  of 
prevailing  economic  conditions  and 
banking  practices.^  The  Board  has 
reviewed  the  provisions  of  Subpart  A, 
which  govern  the  operations  of  Edge 
corporations,  with  this  statutory 
mandate  in  mind. 

Edge  corporations  are  international 
banking  and  financial  vehicles  through 
which  U.S.  banking  organizations  offer 
international  banking  or  other  foreign 
financial  services  and  through  which 
they  compete  with  similar  foreign- 
owned  institutions  in  the  United  States 
and  abroad.  The  purposes  of  the  Edge 
Act,  which  amended  the  Federal 
Reserve  Act  in  1919,  include  enabling 
U.S.  banking  organizations  to  compete 
effectively  with  foreign-owned 
institutions;  providing  the  means  to 
finance  international  trade,  especially 
U.S.  exports;  fostering  the  participation 


of  regional  and  smaller  U.S.  banks  in 
providing  international  banking  and 
financing  services  to  U.S.  business  and 
agriculture;  and  stimulating  competition 
in  the  provision  of  international  banking 
and  financing  services  throughout  the 
United  States. 

Congress,  in  enacting  this  legislation, 
recognized  that  U.S.  banks  needed 
vehicles  that  could  exercise  wider 
financial  powers  abroad  than  were 
permitted  domestically  in  order  to  be 
competitive  internationally  and  to  serve 
the  international  needs  of  U.S.  firms.  At 
the  same  time,  the  Edge  Act  places 
limits  on  U.S.  banks'  exposure  to  these 
broader  foreign  activities,  by  limiting 
the  amoimt  that  U.S.  banks  may  invest 
in  Edge  corporations,  establishing  a 
number  of  statutory  safety  and 
soundness  constraints,  and  granting  the 
Board  wide  discretion  in  determining 
what  activities  should  be  permissible  for 
such  entities.  In  exercising  its  authority 
in  this  area,  the  Board  is  required  by  the 
IBA  to  implement  the  objectives  of  the 
Edge  Act  consistent  with  supervisory 
standards  relating  to  the  safety  and 
soundness  of  U.S.  banking 
organizations. 

In  December  1997,  following  a 
comprehensive  review  of  the  regulation, 
the  Board  requested  public  comment  on 
proposed  revisions  to  Regulation  K  (62 
FR  68423)  (the  '97  Proposal).  The  Board 
received  28  comments  from  outside  the 
Federal  Reserve  System  on  the  proposed 
Subpart  A  revisions.  Conunents  were 
received  from  twelve  U.S.  banks  or  bank 
holding  companies;  one  Edge 
corporation;  one  bank-owned  insurance 
agency;  and  thirteen  trade  associations. 
1116  Board  also  received  comments  from 
one  state  bank  supervisory  agency. 

Subsequent  to  ue  Board  issuing  the 
*97  Proposal,  financial  modernization 
legislation  was  enacted.  The  Gramm- 
Leach-Bliley  Act  (Pub.  L.  106-102, 113 
Stat.  1338  (1999)  (GLB  or  the  GLB  Act) 
was  enacted  on  November  12, 1999. 
Many  of  the  activities  the  Board  had 
proposed  to  liberalize  in  the  '97 
Proposal  are  covered  under  the 
expanded  authority  available  to 
fii^cial  holding  companies  (FHCs) 
imder  GLB.  More  specifically,  under 
GLB,  a  bank  holdii^  company  (BHC) 
that  elects  to  become  an  FHC  may 
engage  in  a  broad  range  of  financial 
activities,  including  securities 
imderwriting  and  dealing,  insiurance 
sales  and  underwriting,  and  merchant 


<  The  Board  last  issued  Rnal  revisions  to  Subpart 
A  of  Regulation  K  in  December  1995.  at  which  time 
the  investment  authority  for  strongly  capitalized 
and  well-managed  U.S.  banking  organizations  was 
expanded  significantly. 


FinaTaction  on  the  '97  Proposal  was 
deferred  pending  implementation  of  the 
expanded  authority  available  under 
GLB.  The  Board  has  issued  a  nimiber  of 
rules  implementing  GLB  authority, 
including,  for  example,  those  governing 
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FHC  elections  and  activities  (66  FR  400, 
Jan.  3,  2001),  real  estate  brokerage 
activities  by  FHCs  (66  FR  307,  Jan.  3, 
2001),  merchant  banking  activities  (66 
FR  8466,  Jan.  31,  2001),  the  capital 
treatment  of  nonfinancial  equity 
investments  (66  FR  10212,  Feb.  14, 
2001),  transactions  between  banks  and 
their  affiliates  (66  FR  24186,  May  11, 
2001),  and  financial  subsidiaries  of  state 
member  banks  (66  FR  42929,  Aug.  16, 
2001). 

The  Board  has  now  reviewed  its  '97 
Proposal  in  light  of  the  significantly 
changed  landscape  in  relation  to 
provision  of  financial  services  post-GLB, 
as  well  as  all  comments  filed  on  the  '97 
Proposal.  The  Board  has  concluded  that 
a  few  of  the  changes  proposed  in  1997 
that  would  have  allowed  expansion  of 
activities  now  authorized  under  GLB  no 
longer  are  appropriate,  primarily  those 
relating  to  equity  dealing,  portfoUo 
investment,  and  insurance  activities. 
However,  consistent  with  the  '97 
Proposal,  the  Board  has  concluded  that 
a  nimiber  of  provisions  relating  to 
foreign  activities  of  U.S.  banking 
organizations  should  be  amended, 
including  changes  that  would:  (1) 
Expand  permissible  government  bond 
trading  by  foreign  branches  of  member 
banks;  (2)  streamline  procedures  for 
establishment  of  foreign  branches  by 
U.S.  banking  organizations;  (3)  expand 
permissible  equity  underwriting 
activities  abroad  for  well-capitalized 
and  well-managed  U.S.  banking 
organizations;  (4)  expand  general 
consent  authority  for  well-capitalized 
and  well-managed  U.S.  banking 
organizations;  (5)  amend  the  debt/equity 
swaps  authority  to  reflect  changes  in 
circxmistances  of  eligible  countries;  and 
(6)  implement  the  statutory  provision 
allowing  member  banks  to  invest,  with 
the  Board's  approval,  up  to  20  percent 
of  capital  and  surplus  in  the  stock  of 
Edge  and  agreement  corporations. 
Additional  technical  and  clarifying 
amendments  were  also  made.  'These 
changes  to  Regulation  K,  and  the 
comments  received  on  the  '97  Proposal, 
are  discussed  below. 

The  Board  also  indicated  in  the  '97 
Proposal  that  it  had  not  identified  any 
changes  to  the  permissible  U.S. 
activities  of  Edge  corporations  that 
appeared  necessary  or  appropriate  to 
fulfill  the  purposes  of  the  Edge  Act,  but 
sought  comment  on  whether  there  was 
a  need  for  any  such  changes.  One 
commenter  urged  the  Board  to  permit 
Edge  corporations  to  provide  incidental 
services  generating  insignificant 
revenues  in  the  United  States  to  U.S. 
persons  affiliated  with  a  foreign  person 
or  a  foreign  organization  that  is 
principally  engaged  in  foreign  business. 


The  Board  does  not  believe  this  change 
is  necessary  or  appropriate  or  otherwise 
consistent  with  the  purposes  of  the  Edge 
Act. 

Expansion  of  Government  Bond  Trading 
by  Foreign  Branches 

Section  25  of  the  Federal  Reserve  Act 
permits  the  Board  to  authorize  foreign 
branches  of  member  banks  to  conduct 
abroad  activities  that  are  not  permitted 
domestically.  However,  the  statute 
states  that  the  Board  shall  not  "except 
to  such  limited  extent  as  the  Board  may 
deem  necessary  with  respect  to 
securities  issued  by  any  'foreign  state' 
*  *  *  authorize  a  foreign  branch  to 
engage  or  participate,  directly  or 
indirectly,  in  the  business  of 
imderwriting,  selling,  or  distributing 
securities." 

Given  the  statutory  language,  the 
Board,  to  date,  has  only  permitted 
foreign  branches  to  underwrite  and  sell 
obligations  of  (i)  the  national 
government  of  the  country  in  which  the 
branch  is  located,  (ii)  an  agency  or 
instrumentality  of  the  national 
government  where  supported  by  the 
taxing  authority,  guarantee,  or  full  faith 
and  credit  of  the  national  government, 
and  (iii)  a  political  subdivision  of  the 
country.  This  was  determined  to  be 
appropriate  on  the  basis  that  it  is  often 
necessary  in  the  ordinary  course  of 
banking  business  for  a  branch  to 
participate  in  the  selling  of  the  bonds  of 
the  host  country. 

In  recent  years,  U.S.  banking 
organizations  have  become  more  active 
in  trading  and  underwriting  foreign 
government  securities.  Increasingly, 
such  business,  where  possible,  is  being 
conducted  in  the  foreign  branches  of 
U.S.  banks.  Centralizing  trading  for  all 
or  for  certain  groups  of  countries  in  a 
single  branch  can  be  desirable  to 
facilitate  management  and  funding  of 
this  business.  For  example,  a  banking 
organization  might  wish  to  centralize 
government  sectirities  trading  for  all 
countries  in  the  European  Union  in  one 
European  branch. 

For  these  reasons,  the  Board  proposed 
that  banks  be  permitted  to  underwrite 
and  deal  through  their  foreign  branches 
in  obligations  of  governments  other  than 
the  host  government,  provided  that  the 
obligations  are  of  investment  grade  and 
the  business  is  otherwise  subject  to 
sound  banking  practices  and  prudential 
regulations.  The  Board  considered  the 
requirement  that  the  obligations  must  be 
investment  grade  would  limit  cross- 
border  transfer  risk  to  the  bank  because 
trading  of  government  securities  giving 
rise  to  such  risk  would  be  required  to 
be  conducted  either  directly  through  a 
local  branch  that  is  funded  locally  or 


through  a  subsidiary,  instead  of  through 
the  bank.  The  Board  also  proposed  to 
retain  the  existing  authority  of  foreign 
branches  of  member  banks  to 
underwrite  and  deal  in  host  government 
bonds  regardless  of  whether  they  are 
investment  grade.  The  Board  sought 
comment  on  these  proposals,  as  well  as 
on  what  ratings  should  be  considered  to 
be  investment  grade  for  these  purposes. 

Commenters  expressed  general 
support  for  the  Board's  proposal.  Some 
commenters  suggested  that  the  Board 
treat  any  government  obligation, 
investment  grade  or  otherwise,  of  any 
country  or,  alternatively,  any  coimtry  in 
which  a  bank  has  a  foreign  branch,  as 
eligible  to  be  underwritten  and  traded  in 
branches  located  outside  of  that 
coimtry.  Other  commenters  argued  that 
safety  and  soundness  is  enhanced  by 
having  centralized  underwriting  and  * 
dealing  of  all  government  securities, 
since  the  local  branch  which  has 
authority  to  engage  in  non-investment 
grade  underwriting  and  dealing  may  not 
have  the  appropriate  experience  to 
manage  such  operations. 

The  Board  continues  to  believe  the 
investment  grade  requirement  for 
obligations  of  governments  other  than 
the  host  government  is  appropriate  for 
the  reason  set  out  in  the  proposal, 
namely,  limitation  of  cross-border 
transfer  risk  to  the  bank.  Non- 
investment  grade  government  seciirities 
issued  by  foreign  governments  other 
than  the  host  government  are  more 
likely  to  give  rise  to  such  risks.  For  this 
reason,  the  Board  continues  to  be  of  the 
view  that  trading  of  non-investment 
grade  securities  should  be  conducted 
either  directly  through  a  local  branch 
that  is  funded  locally  or  through  a 
subsidiary,  instead  of  through  the  bank. 
Accordingly,  in*the  final  rule,  the  Board 
has  retained  the  investment  grade 
requirement  for  obligations  of 
governments  other  than  the  host 
government. 

A  few  commenters  recommended  that 
the  Board  permit  foreign  branches  of 
U.S.  banks  to  underwrite  and  deal  in 
investment  grade  obUgations  of  all 
political  subdivisions,  and  of  agencies 
and  instnmientalities  whether  or  not 
backed  by  the  national  government. 
After  further  consideration,  the  Board 
has  determined  that  it  is  appropriate  to 
adopt  this  siiggestion  at  least  in  part,  so 
long  as  all  such  obligations  are 
investment  grade.  As  at  present, 
obligations  of  agencies  and 
instrumentalities  will  be  required  to  be 
supported  by  the  taxing  authority, 
guarantee,  or  full  &ith  and  credit  of  the 
national  government. 

Commenters  also  requested  that 
foreign  branches  be  permitted  to 
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underwrite  and  deal  in  all  securities 
guaranteed  by  a  foreign  government. 
The  Board  notes  that  the  authority 
granted  in  section  25  of  the  Federal 
Reserve  Act  in  relation  to  this  activity 
is  with  respect  to  securities  "issued  by 
'foreign  state',"  and  declines  to  adopt 
this  change. 

With  respect  to  the  Board's  request  for 
comment  on  which  ratings  should  be 
considered  to  be  investment  grade  for 
these  purposes,  commenters  luged  the 
Board  to  adopt  the  definition  of 
"investment  grade"  set  out  in  the  Office 
of  the  Comptroller  of  the  Currency's 
(OCC)  investment  securities  regulation. 
12  CFR  1.2(d).  The  OCC  defines  the 
tenn  to  mean  a  seciirity  that  is  rated  in 
one  of  the  four  highest  rating  categories 
by  two  or  more  "natioiudly  recognized 
statistical  rating  organizations" 
(NASROs)  as  designated  by  the 
Securities  and  Exchange  Commission 
(SEC),  or  one  such  agency  if  the  security 
has  been  rated  by  only  one  NRSRO.  The 
Board  considers  this  definitioD  to  be 
appropriate  for  purposes  of  this  activity 
of  foreign  branches  of  U.S.  banks; 
accordingly,  that  definition  is 
incorporated  into  the  final  rule. 

A  few  commenters  also  urged  the 
Board  to  adopt  a  procedure  that  would 
permit  the  addition  of  agencies  to  the 
list  of  permissible  rating  agencies 
beyond  those  that  have  been  approved 
by  the  SEC  because  of  concern  that  a 
rating  by  a  NRSRO  may  not  be  available 
for  some  foreign  government  seciuities. 
The  Board  is  not  inclined  to  adopt  such 
a  procedure  at  this  time  in  view  of  the 
nimiber  of  NRSROs  that  rate  foreign 
government  seciirities.  Board  staff 
should  be  consulted  if  any  issues  arise 
in  relation  to  application  of  the 
"investment  grade"  requirement.  If  it 
appears  that  additional  guidance  is 
warranted,  the  Board  will  consider  the 
matter  further. 

Comments  also  suggested  that 
securities  that  are  not  speculative  in 
nature  and  are  deemed  by  the  investor 
to  be  the  credit  equivalent  of  a  security 
that  is  rated  investment  grade  should  be 
considered  "investment  grade"  under 
this  provision  of  Regulation  K.  The 
Board  believes  that  such  an  approach 
would  essentially  mean  that  there 
would  be  no  requirement  that  the 
obligations  be  investment  grade  and 
rejects  it  for  this  reason.  Finally, 
commenters  sought  clarification  as  to 
whether  the  limits  applicable  to 
government  obligations,  whether  as  a 
percentage  of  capital  or  of  local 
deposits,  may  be  calculated  on  a  net 
basis  rather  than  a  gross  basis.  The 
limits  applicable  to  government 
obligations  under  tbds  section  may  be 
calculated  on  a  net  basis,  provided  that 


the  banking  organization  otherwise  has 
received  no  objection  to  its  internal 
models  being  employed  for  purposes  of 
compliance  with  these  limits. 

Foreign  Branching 

The  Board's  responsibilities  as  home 
coimtry  supervisor  under  the  Minimum 
Standards  for  the  Supervision  of 
International  Banking  Groups  and  their 
Cross-border  Establishments  issued  by 
the  Basle  Committee  on  Banking 
Supervision  (the  Minimum  Standards) 
call  for  its  specific  authorization  of  a 
U.S.  banking  organization's  outward 
expansion.  Outward  expansion  for  these 
purposes  means  the  initial 
establishment  of  a  banking  presence  in 
a  country  by  the  bank  or  any  affiliate. 

Regiilation  K  ciurently  requires  the 
specific  consent  of  the  Board  for  the 
establishment  of  branches  by  a  member 
bank,  an  Edge  or  agreement  corporation, 
or  a  foreign  bank  subsidiary  in  its  first 
two  foreign  countries.  The  Board 
proposed  to  amend  Regulation  K  to 
require  only  30  days'  prior  notice  to  the 
Board  before  establishment  of  branches 
in  the  first  two  countries,  on  the  basis 
that  such  a  requirement  also  would 
fulfill  the  Board's  responsibilities  imder 
the  Minimum  Standards.  The  Board  also 
proposed  that  30  days'  prior  notice 
would  be  required,  consistent  %vith  the 
Minimum  Standards,  if  the  initial 
hanking  presence  abroad  would  be  in 
the  form  of  a  subsidiary  bank;  such 
notice  would  be  required  even  if  the 
amount  to  be  invested  were  below  the 
general  consent  limits. 

Under  Regulation  K  at  present,  no 
prior  Board  approval  is  required  for  a 
banking  entity  to  establish  additional 
branches  in  any  foreign  country  where 
it  already  operates  one  or  more 
branches.  However,  a  banking  entity 
must  give  the  Board  prior  notice  before 
establishing  a  branch  in  a  foreign 
country  where  it  has  no  branches  even 
though  a  banking  affiliate  operates  a 
branch  in  that  country. 

The  Board  proposed  to  liberalize 
Regulation  K  such  that  if  any  of  the 
member  banks,  their  Edge  or  a^eement 
corporation  subsidiaries,  or  a  foreign 
bank  subsidiary  (whether  a  subsidiary  of 
the  bank  or  of  the  bank  holding 
company)  already  has  a  branch  in  a 
particular  foreign  country,  a  banking 
affiliate  would  be  authorized  to  branch 
there  without  prior  notice  to  the  board. 
After-the-fact  notice,  however,  would 
still  be  required. 

The  Board  also  proposed  that  the  45 
days'  prior  notice  currently  required  in 
order  to  branch  into  additional 
countries  where  there  is  no  affiliated 
banking  presence  (after  the  organization 
has  branches  engaged  in  hanking  in  two 


foreign  countries)  should  be  reduced  to 
12  business  days.  In  taking  this 
approach,  the  foreign  branching 
establishments  of  the  entire  banking 
organization  would  be  taken  into 
account  in  determining  whether  the 
banking  entity  would  be  subject  to  the 
30  day  or  12  day  prior  notice  procedure. 
Where  a  U.S.  banking  organization  as  a 
whole  already  operates  foreign  branches 
of  banking  entities  in  two  countries,  any 
banking  affiliate  would  be  able  to  open 
a  branch  in  a  country  where  such 
organization  has  no  banking  presence, 
pursuant  to  the  12  days'  prior  notice 
procedure. 

Finally,  ciuientiy  under  Regulation  K, 
nonbanking  subsidiaries  may  branch 
into  any  country  in  which  any  affiliate 
has  a  branch  without  prior  notice,  but 
a  45-day  prior  notice  must  be  submitted 
to  establish  a  branch  in  a  coimtry  where 
no  affiliate  has  a  presence.  The  Board 
proposed  permitting  nonbanking 
subsidiaries  held  pursuant  to  Regulation 
K  to  establish  foreign  branches  without 
prior  review,  subject  only  to  an  after- 
the-feict  notice  requirement. 

The  Board  sought  comment  on  these 
proposed  changes,  including  in 
particular  wht>\her  the  proposed 
modified  notice  periods  would 
sufficientiy  accommodate  foreign 
expansion  plans.  Commenters 
supported  the  Board's  proposed 
changes.  Accordingly,  the  Board  is 
adopting  the  foreign  branching 
provisions  as  proposed.  The  Board 
wishes  to  clarify  that  filing  Form  FR 
2058  fulfills  the  after-the-fact  notice 
requirements  of  the  foreign  branching 
provisions.  Additionally,  the  Board 
notes  that  the  streamlined  procedures 
for  establishment  of  foreign  branches  are 
not  limited  to  well-capitalized,  well- 
managed  institutions.  However,  the 
Board  retains  the  authority  to  suspend 
general  consent  authority  in  whole  or  in 
part  should  circimistances  warrant. 

Permissible  Activities  of  Foreigo 
Subsidiaries  of  U.S.  Banking 
Organizations 

One  aspect  of  bank  regulation  to 
which  the  Federal  Reserve  subscribes  is 
the  fostering  of  a  level  competitive 
playing  field  for  financial 
intermediaries.  Thus,  in  the  United 
States,  the  Board  has  advocated  that 
expansion  by  banking  organizations  into 
nonbanking  activities  should  generally 
occur  through  the  bank  holding 
company  and  not  the  bank.  Banks  in  the 
United  States  benefit  fivm  the  implicit 
support  of  the  national  government  and 
its  sovereign  credit  rating  through 
federal  deposit  insurance.  Federal 
Reserve  discount  window  access,  and 
final  riskless  setUement  of  payment 
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system  transactions.  Extension  of  this 
system  would  make  the  existing  playing 
field  in  the  United  States  unlevel  for 
nonbank  competitors  and  create 
unnecessary  distortions  in  competition. 

The  same  principle  applies  to  U.S. 
banking  organizations  abroad.  Other 
nations  have  chosen  to  allow  their 
banks  to  engage  in  a  broad  array  of 
financial  activities,  especially 
investment  banking  activities,  thereby 
extending  to  these  activities  the  implicit 
support  of  their  governments.  In  those 
markets,  U.S.  baking  organizations 
would  be  at  a  disadvuitage  if  unable  to 
offer  their  customers  an  equivalent 
range  of  key  smvices  with  the 
convenience  and  efficiency  of  their  local 
bank  competitors.  In  many  of  these 
markets,  banks  are  the  oidy  significant 
providers  of  capital  markets  sovices. 
Independent  securities  firms  are  not 
genoally  substantial  competitors  in 
tiiese  markets,  both  for  historical 
reasons  and  because  they  may  be  unable 
to  compete  effectively  with  banks  that 
have  the  explicit  and  implicit  support  of 
their  governments. 

Coyness  has  recognized  the  existence 
of  conflicting  policy  objectives  and 
competitive  pressures  faced  by  U.S. 
banking  organizations  operating  abroad 
and  through  legislation  has  struck  a 
balance.  In  relation  to  the  United  States, 
Congress  in  enacting  GLB  demonstrated 
a  strong  preference  that  expanded 
nonbanking  financial  activities  be 
conducted  in  a  structure  that  does  not 
involve  the  federal  bank  subsidy. 
Expaiided  activities  authorized  by  GLB 
are  required  to  be  conducted  either  in 
nonbank  subsidiaries  of  a  financial 
holding  company  or  in  a  financial 
subsidiary  of  a  bank,  which  would  be 
subject  to  the  restrictions  on  funding  by 
a  parent  bank  set  out  in  sections  23A 
and  23B  of  the  Federal  Reserve  Act.  In 
relation  to  competitive  pressures  arising 
from  abroad.  Congress  preserved  the 
Board's  authority  under  the  Edge  Act  to 
permit  Edge  corporations,  which  may  be 
owned  by  U.S.  banks,  to  engage  in  a 
wider  range  of  activities  outside  the 
United  States  than  permitted  to  U.S. 
banks  domestically,  where  such  powers 
are  considered  necessary  to  enable  them 
to  compete  effectively  with  similar 
foreign-owned  institutions  in  the  United 
States  and  abroad  and  liberalization 
otherwise  is  consistent  with  safety  and 
soundness  considerations.  Congress,  in 
enacting  the  Edge  Act.  recognized  that 
U.S.  banks  in  some  circumstances  may 
need  vehicles  that  could  exercise 
broader  financial  powers  abroad  in 
order  to  remain  competitive 
internationally  and  to  serve  the  needs  of 
U.S.  firms.  Congress  granted  the  Board 
similar  broad  discretion  to  allow  bank 


holding  companies  to  engage  in 
activities  outside  the  United  States. 

In  exercising  its  statutory  authority 
imder  the  Edge  Act,  the  Board  has 
sought  to  balance  the  need  for  U.S. 
banking  organizations  to  be  competitive 
abroad  with  the  public  interest  in 
assuring  the  safety  and  soundness  of  the 
banks,  protecting  the  deposit  insurance 
fund,  and  limiting  the  extension  of  the 
federal  safety  net.  In  adopting  final 
revisions  to  Regulation  K,  the  Board  has 
sought  to  grant  expanded  authority  only 
in  relation  to  those  activities  where:  (i) 
The  existing  restrictions  of  Regulation  K 
appear  to  rrault  in  a  competitive  harm 
to  the  ability  of  an  Edge  corpcnation  to 
provide  financial  services  necessary  to 
attract  and  retain  customers;  and  (u) 
requiring  the  activities  to  be  conducted 
outside  the  bank  chain  of  ownership 
appears  to  compromise  significantiy  the 
competitive  position  of  U.S.  banking 
organizations.  The  Board  has  concluded 
that  equity  underwriting  is  ene  such 
activity,  and  the  expansion  of  authority 
proposed  in  1997  with  regard  to  this 
activity  has  been  adopted,  as  discussed 
further  below.  The  Board  has 
concluded,  however,  that  liberalization 
set  out  in  the  '97  Proposal  in  relation  to 
other  activities,  such  as  equity  dealing, 
venture  capital  investments  and 
insurance  activities,  should  not  be 
adopted  at  this  time  in  light  of  the 
passage  of  GLB.  These  latter  activities 
appear  to  be  able  to  be  conducted 
competitively  outside  the  bank  chain  of 
ownership  unda  authority  granted  in 
GLB. 

Two-Her  Capital  Test  for  Edge 
Corporatioas 

As  the  Board  noted  in  the  '97 
Proposal,  tying  applicable  limits  to  the 
capital  of  the  parent  bank  is  particularly 
impcMtant  for  subsidiaries  of  Edge 
corporations.  Congress  has  limited  a 
member  bank's  investment  in  Edge  and 
agreement  corporations  to  20  percent  of 
the  bank's  capital.^  However,  for  various 
reasons.  Edge  corporations  historically 
have  tended  to  retain  their  eanungs 
rather  than  dividending  them  to  the 
parent  bank.  In  some  cases  due  to  such 
retained  earnings,  the  capital  of  a  bank's 
Edge  and  agreement  corporations  may 
be  in  excess  of  20  percent  of  the  parent 
bank's  consoUdated  capital,  even 


'The  Edge  Act  prohibited  member  banks  from 
invuting  more  than  10  percent  of  their  capital  and 
surplus  in  the  capital  stock  of  Edge  and  agreement 
corporations.  In  September  1996.  congress  amended 
this  limit  to  permit  investments  in  excess  of  10 
percent  of  capital  and  surplus  with  the  specific 
approval  of  the  Board,  provided  the  amount 
invested  shall  not  exceed  20  percent  of  capital  and 
surplus  of  the  bank.  See  The  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Ad  (EGRPRA). 
Pub.  L.  104-208,  sec.  2307  (12  U.S.C.  616). 


though  its  investment  in  the  Edge 
subject  to  the  above-referenced  statutory 
limit  is  below  20  percent. 

In  these  circumstances,  the  Board 
considered  that  the  capital  of  an  Edge 
corporation  that  is  in  excess  of  20 
percent  of  the  parent  bank's 
consohdated  capital,  when  retained 
earnings  are  counted,  generally  should 
be  excluded  for  purposes  of  determining 
applicable  limits  for  activities  of  the 
Edge  and  its  subsidiaries.  Accordingly, 
the  Board  proposed  that  Edge  {md 
agreement  corporations,  as  well  as 
foreign  bank  subsidiaries  of  member 
banks  (which  are  treated  as  Edge 
corporations  for  purposes  of  their 
limits),  would  be  subject  to  two  limits, 
one  tied  to  a  percentage  of  the  Edge 
corporation's  tier  1  capital  and  the  other 
tied  to  a  percentage  of  the  parent  bank's 
tier  1  capital.  Limits  tied  to  the  parent 
bank's  capital  would  be  20  percent  of 
the  limits  otherwise  applicable  to  Edge 
corporations,  and  the  lower  limit  would 
be  binding.  For  example,  if  a  limit 
proposed  for  a  given  activity  of  an  Edge 
corporation  is  10  percent  of  the  Edge 
corporation's  capital  but  the  Edge 
corporation's  capital  is  in  excess  of  20 
percent  of  the  bank's  total  capital,  the 
binding  limit  for  the  Edge  corporation 
would  be  two  percent  of  the  parent 
bank's  tier  1  capital.  For  those  U.S. 
banks  that  do  not  have  significant  levels 
of  retained  earnings  at  the  Edge,  the 
binding  limit  man  than  likely  would  be 
the  separate  limit  tied  to  the  Edge 
corporation's  capital. 

Ine  Board  considered  that  this 
approach  would  be  consistent  with  the 
intent  underlying  the  provisions  of  the 
Edge  Act  limiting  the  total  amount  of 
capital  a  bank  may  invest  in  Edge 
corporations.  This  approach  e^ctively 
would  place  a  cap  on  the  percentage  of 
total  bank  capital  that  could  be  placed 
at  risk  throu^  activities  or  investments 
not  otherwise  permitted  to  the  bank 
direcUy,  regardless  of  the  capital  level  of 
the  Edge  corporation.  This  apprtMch 
also  would  reduce  any  regulatory 
incentive  to  retain  earnings  at  the  Edge 
because  any  regulatory  benefit  from 
such  retained  earnings,  in  terms  of 
expanded  limits  on  activities  abroad, 
would  be  denied. 

The  Board  proposed  that  all  limits 
applicable  to  Edge  corporations  under 
the  '97  Proposal  would  proceed  on  this 
basis.  Comment  was  requested  on  these 
proposals  and  whether  any  other 
approach  might  achieve  similar 
objectives. 

One  commenter  opposed  the  Board's 
proposal  to  impose  a  two-tier  capital 
test  on  Edge  corporations,  arguing  that 
the  proposal  penalized  orgaiuzations 
that  achieve  strong  earnings  in  a 
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subsidiary  of  a  bank  ratber  than  a 
subsidiary  of  the  holding  company.  It 
further  maintained  that  the  limitation 
on  the  amoimt  a  bank  can  invest  in  an 
Edge  corporation  creates  a  practical 
limit  on  the  risk  to  the  bank's  own 
capital.  Therefore,  it  argued  the  Board 
should  look  only  at  the  capital  of  the 
Edge  corporation  in  setting  limits  as  a 
percentage  of  capital.  The  Board 
continues  to  believe  this  two-tier 
approach  is  consistent  with  the  intent 
underlying  provisions  of  the  Edge  Act 
that  limit  the  total  amoimt  of  capital  a 
bank  may  invest  in  Edge  corporations. 
The  Board  notes  that,  due  to  the 
accumulation  of  large  amounts  of 
retained  earnings  in  Edge  corporations, 
the  limitation  on  the  amount  a  bank  can 
invest  in  an  Edge  corporation  may  not 
limit  the  overall  risk  to  the  bank's 
consolidated  capital. 

Two  other  commenters  argued  the 
Board  should  look  only  at  the  capital  of 
the  parent  bank  in  setting  limits  under 
the  Edge  corporation.  The  Board 
believes,  however,  that  activity  limits 
for  Edge  corporations  shoxild  be  tied  to 
the  capital  of  both  the  Edge  corporation 
and  the  parent  member  bank,  in  order 
to  ensure  that  Edge  corporations  are  not 
a  source  of  potential  weakness  to  the 
U.S.  parent  bank. 

Secnrities  Activities 

Current  Restrictions  on  Securities 
Activities 

Foreign  subsidiaries  of  U.S.  banking 
organizations  have  been  permitted 
broad  authority  to  underwrite  and  deal 
in  debt  securities  for  over  25  years, 
subject  to  the  provision  that  the 
seouities  must  be  included  with  loans 
for  piuposes  of  compliance  with  the 
parent  bank's  lending  limit.  No  separate 
dollar  limits  have  been  placed  on 
imderwriting  and  dealing  in  debt 
seoirities. 

Since  1979,  Regulation  K  also  has 
specifically  authorized  foreign 
subsidiaries  of  both  US.  banks  and  bank 
holding  companies  to  underwrite  and 
deal  in  equity  seouities  outside  the 
United  States,  subject  to  certain 
limitations  and  restrictions.  These 
activities  were  determined  to  be 
pennissible.  within  the  applicable 
limits,  on  two  bases.  First,  it  became 
clear  that  it  was  necessary  for  U.S. 
banking  organizations  to  be  able  to 
engage  in  these  activities  abroad,  if  they 
were  to  compete  successfully  with 
foreign  banks  in  the  provision  of 
services  to  foreign  customers.  Indeed, 
for  some  time,  virtually  all  the  major 
foreign  competitors  of  U.S.  banking 
organizations  have  been  foreign  banks 
that  conduct  equity  securities  activities 


either  directly  in  the  bank  or  in  a 
subsidiary  of  the  bank.  Thus,  consistent 
with  the  purposes  underlying  the  Edge 
Act  and  the  BHC  Act,  there  is  clear 
statutory  authority  for  U.S.  banking 
organizations  to  engage  in  these 
activities  through  subsidiaries  abroad. 
Second,  in  any  event,  the  provisions  of 
the  Glass-Steagall  Act  did  not  apply 
extra-territorially  to  the  operations  of 
foreign  subsidiaries  of  U.S.  banking 
organizations. 

While  equity  underwriting  and 
dealing  have  been  permissible  activities 
for  U.S.  banking  organizations'  foreign 
subsidiaries  for  some  time,  as  noted 
above,  the  level  of  such  activity  is 
subject  to  limits  luidei  Regulation  K. 
Restrictions  currently  applied  to  equity 
seciuities  imderwriting  and  dealing 
activities  imder  Regulation  K  include 
the  following. 

Underwriting  limits — Through  a 
foreign  subsidiary,  an  investor  ^  may 
imderwrite  etiuity  seciuities  in  amounts 
up  to  the  lesser  of  $60  million  or  25 
percent  of  its  tier  1  capital.  These  limits 
do  not  include  amounts  covered  by 
binding  commitments  from  sub- 
underwriters  or  other  purchasers.  If  the 
underwriting  is  done  in  a  subsidiary  of 
the  member  bank,  the  amount  of  the 
imcovered  underwriting  must  be 
included  in  computing  the  bank's  single 
borrower  lending  limit  with  respect  to 
the  issuer. 

Dealing  limits — Through  a  foreign 
subsidiary,  an  investor  may  hold  a 
dealing  position  in  the  equity  securities 
of  any  one  issuer  in  amoimts  up  to  the 
lesser  of  $30  million  or  10  percent  of  its 
tier  1  capital.  An  investor  must  include 
any  shares  of  a  company  held  in  an 
affiliate's  dealing  account  in 
determining  compliance  with  any 
percentage  limits  placed  on  ownership 
of  that  company. 

Aggregate  limit — There  is  an  aggregate 
limit  on  the  total  amount  of  equity 
securities  that  may  be  held  in 
investment  and  dealing  accounts, 
aggregating  all  shares  held  by 
subsidiaries:  for  a  bank  holding 
company,  the  limit  is  25  percent  of  tier 
1  capital;  for  an  Edge  corporation,^  the 
limit  is  100  percent  of  the  Edge's  tier  1 
capital.^ 

Prior  review — Banking  organizations 
must  submit  to  a  review  of  their  foreign 


'  An  investor  for  these  purposes  means  an  Edge 
corporation,  agreement  corporation,  bank  holding 
company,  member  bank  and  any  foreign  bank 
owned  directly  by  a  member  bank. 

*  Any  foreign  bank  directly  owned  by  a  U.S.  bank 
is  treated  as  an  Edge  corporation  for  purposes  of  its 
limits. 

'  Investments  in  companies  must  be  added  to  any 
shares  of  such  companies  held  in  the  dealing 
account  for  purposes  of  this  limit. 


securities  operations  prior  to  engaging 
in  foreign  equity  securities  activities  to 
the  extent  of  these  limits.  They  may  also 
seek  Board  approval  for  higher 
underwriting  limits,  subject  to  certain 
conditions. 

Revisions  of  Equity  Securities  Authority 

Equity  Underwriting 

'97  Proposal 

Although,  as  discussed  above,  the 
existing  limits  on  imderwriting  equity 
securities  in  Regulation  K  are  expressed 
both  in  terms  of  percentages  of  tier  1 
capital  of  the  investor  and  absolute 
dollar  limits,  as  a  practical  matter  it  has 
been  the  dollar  limits  that  have 
constrained  the  extent  to  which  U.S. 
banking  organizations  miay  engage  in 
these  activities  through  their  foreign 
subsidiaries.  In  the  '97  Proposal,  the 
Board  noted  the  $60  million  limit  on 
imderwriting  equity  securities 
significantly  impedes  the  ability  of  U.S. 
banking  organizations  to  compete  for 
this  business  in  foreign  markets,  where 
securities  underwriting  is  a  service 
routinely  ofi'ered  by  local  banks.  At  the 
same  time,  the  risks  associated  with  the 
activity  suggest  that  such  a  stringent 
limit  is  not  required  for  safety  and 
soundness  purposes  for  well-capitalized 
and  well-managed  banking 
organizations.  While  initial 
underwriting  commitments  may  involve 
large  sums,  in  most  cases  by  the  time 
the  underwriting  goes  to  market,  large 
portions  of  the  exposure  have  been 
passed  on  to  sub-underwriters  or 
presold.  Thus,  in  most  cases,  the  initial 
underwriting  commitment  substantially 
overstates  the  risk  being  assumed. 

In  order  to  reduce  further  these 
constraints,  the  Board  proposed  in  1997 
to  replace  the  dollar  limits  for 
underwriting  activity  with  limits  based 
solely  on  percentages  of  the  investor's 
tier  1  capital  for  well-capitalized  and 
well-managed  organizations.  The  Board 
considered  that,  if  a  banking 
organization  is  well-capitalized  and 
well-managed,  tying  the  underwriting 
limits  solely  to  capital  levels  would 
have  the  benefit  of  more  closely  linking 
the  limits  to  the  ability  of  the  company 
to  support  the  activity.  It  would  also 
provide  U.S.  banking  organizations  with 
greater  flexibility  in  responding  to 
changing  market  conditions,  because  the 
amount  of  capital  devoted  to  an  activity 
is,  after  meeting  regulatory  constraints, 
determined  by  the  firm. 

Accordingly,  the  Board  proposed  to 
amend  Regulation  K  in  relation  to  those 
banking  organizations  that  are  well- 
capitalized  and  well-managed  by 
removing  the  existing  dollar  limits 
applicable  to  equity  underwriting 
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activities,  and  instead  providing  that 
such  activities  would  be  limited  to 
percentages  of  the  investor's  tier  1 
capital.  For  well-capitalized  and  well- 
managed  organizations,  the  Board 
proposed  applicable  limits  to  be 
determined  as  follows.^  In  relation  to 
securities  activities  of  subsidiaries  of 
bank  holding  companies,  their  limits 
would  be  determined  by  reference  to 
percentages  of  the  tier  1  capital  of  the 
holding  company.  The  Board  propos.ed 
that  limits  applicable  to  such  activities 
undertaken  by  subsidiaries  of  Edge  and 
agreement  corporations,  as  well  as 
foreign  banks  that  may  be  direct 
subsidiaries  of  member  banks,  would  be 
determined  by  reference  to  the  tier  1 
capital  of  the  parent  bank  as  well  as  to 
the  tier  1  capital  of  the  bank  subsidiary. 
More  specifically,  limits  for 
underwriting  exposure  to  a  single 
company  would  be  established  at  15 
percent  of  the  bank  holding  company's 
tier  1  capital  for  its  subsidiaries  and,  for 
subsidiaries  of  Edge  corporations,  the 
lesser  of  three  percent  of  tier  1  capital 
of  the  bank  or  15  percent  of  the  tier  1 
capital  of  the  Edge. 

Under  the  '97  Proposal,  these  limits 
on  underwriting  exposure  to  a  single 
company  would  be  applied  on  an 
aggregate  basis.  A  bank  holding 
company's  limit  would  include  all 
underwriting  exposure  to  one  issuer  by 
all  of  the  holding  company's  direct  and 
indirect  subsidiaries,  including 
exposures  held  through  its  bank 
subsidiaries.  The  bank's  and  Edge's 
limits  would  include  all  exposures  held 
by  their  respective  subsidiaries.  The 
Board  proposed,  however,  that  this 
expanded  underwriting  authority  would 
be  available  to  U.S.  baiddng 
organizations  only  if  each  of  the  bank 
holding  company,  bank,  and  Edge  or 
agreement  corporation  qualify  as  well- 
capitalized  and  well-managed.^ 

For  organizations  that  fail  to  meet  the 
well-capitalized  and  well-managed 
criteria,  the  Board  proposed  that  the 
existing  dollar  limits  (i.e.,  $60  million) 
on  commitments  by  an  investor  and  its 
affiliates  for  the  shares  of  an 
organization  would  be  retained. 

The  Board  proposed  that,  in  order  to 
engage  in  such  activities,  all  banking 
organizations  would  be  required  to 
implement  internal  systems  and 
controls  adequate  to  ensure  proper  risk 
management.  Controls  would  have  to  be 


*The  Board  proposed  that  existing  dollar  limits 
would  be  retained  for  compaiiies  that  are  not  well- 
capitalized  and  well-managed. 

'The  Board  proposed  that  what,  if  any,  action 
should  be  taken  in  relation  to  banking 
organixations'  limits  if  they  ceased  to  be  well- 
capitalized  and  well-managed  would  be  addressed 
on  a  case-by-casa  basis  through  supervisory  action. 


in  place  to  assure  that  underwriting 
positions  do  not  result  in  violations  of 
limits  on  securities  held  in  the  trading 
account  or  exceed  the  parent  bank's 
lending  limits  when  the  underwriting 
positions  are  combined  with  other 
credit  exposures.  Sanctions  (such  as 
temporary  suspension  of  imderwriting 
authority)  may  be  imposed  for 
violations  of  such  limits. 

Final  Rule  on  Equity.  Underwriting 
Limits. 

The  Board  continues  to  believe  that 
there  is  a  strong  competitive  need  for 
liberalization  of  the  $60  million 
Regulation  K  limit  on  equity 
underwriting.  Subsidiaries  of  Edge 
corporations  have  been  able  to  gain 
some  underwriting  business  through 
obtaining  commitments  in  advance  fit>m 
subunderwriters  in  order  to  reduce  their 
own  exposure  to  $60  million,  but  the 
limit  clearly  is  a  material  constraint. 
Underwriting  abroad  continues  to  be  a 
business  that  is  conducted  by  local 
banking  firms  and  does  not  lend  itself 
readily  to  cross-border  activity,  thus 
requiring  foreign  subsidiaries  of  U.S. 
banks  to  compete  with  much  larger  local 
competitors. 

Further,  as  noted  above,  the  risks 
associated  with  equity  underwriting 
activities  suggest  that  stringent  limits 
are  not  required  for  safety  and 
soundness  purposes  for  well-capitalized 
and  well-managed  banking 
organizations.  Although  the  percentage 
limits  proposed  in  the  '97  Proposal 
would  significantly  increase  the  amount 
of  underwriting  authorized  under 
Regulation  K,  underwriting  is  a  shorter 
term  activity  than,  e.g.,  deading. 
Moreover,  under  Regulation  K,  positions 
undertaken  in  connection  with  an 
underwriting  and  unplaced  after  90 
days  must  be  moved  to  the  dealing 
account  and  counted  against  the  dealing 
limit.  ConsequenUy,  the  exposure  of  the 
banking  organization  to  the  activity  is 
minimized. 

Commenters  strongly  supported  the 
Board's  proposed  liberalization  of  the 
equity  underwriting  limits,  and  made  a 
few  additional  suggestions.  One 
commenter  recommended  that  the 
proposed  underwriting  limits  be 
doubled.  Another  expressed  concern 
that  the  proposed  limits  might  result  in 
some  Edge  corporations  having  less 
underwriting  authority  than  the  existing 
$60  million  limit.  Some  commenters 
also  objected  to  the  disparity  between 
the  limits  proposed  for  BHC  and  bank 
subsidiaries. 

The  Board  does  not  believe  further 
expansion  of  the  underwriting  limits 
beyond  those  proposed  is  warranted, 
particularly  given  that  porticMis  of  an 


underwriting  that  are  covered  by 
binding  commitments  obtained  from 
subunderwriters  or  other  purchasers  are 
not  counted  in  determining  compliance 
with  the  limits.  U.S.  banking 
organizations  wishing  to  engage  in 
underwriting  equity  securities  in 
amounts  larger  than  those  permitted 
under  Regulation  K  may  do  so  by 
qualifying  for  GLB  authority.  The  Board 
also  continues  to  believe  it  is 
appropriate  to  tie  the  expanded  limits  to 
the  investor's  capital.  If  the 
underwriting  limit  resulting  from  an 
Edge's  capital  is  considered  to  be  too 
low,  it  is  of  course  open  to  the 
organization  to  increase  its  capital  and 
thereby  increase  its  limit.' 

Commenters  also  suggested  that  the 
existing  additional  Regulation  K 
underwriting  authority,  whereby  an 
organization  may  request  the  Board's 
approval  to  exceed  the  $60  million 
underwriting  limit  so  long  as  the  excess 
amount  is  deducted  from  capital  and  the 
organization  would  remain  strongly 
capitalized  after  such  deduction,  also 
should  be  extended  to  the  expanded 
limits.  The  Board  does  not  believe  it  is 
appropriate  to  retain  this  authority  in 
view  of  the  significant  increase  in  the 
underwriting  limits  that  would  be 
otherwise  authorized  under  the 
expanded  limits.  Moreover,  because  the 
limits  are  determined  by  reference  to 
capital,  banking  organizations  seeking 
greater  underwriting  authority  may 
expand  their  limits  by  increasing  tbeir 
capital. 

For  these  reasons,  the  Board  is 
adopting  the  expanded  underwriting 
limits  for  well-capitalized  and  well- 
managed  banking  organizations  set  out 
in  the  '97  Proposal  essentially  without 
change.  As  proposed,  the  limits  would 
apply  to  all  underwriting  exposures 
held  under  authority  of  Regulation  K  by 
the  relevant  entify  and  all  of  its 
subsidiaries  (e.g.,  a  BHC's  limit  would 
include  all  underwriting  exposures  to 
one  issuer  by  all  of  the  holding 
company's  direct  and  indirect 
subsidiaries,  including  exposures  held 
through  its  bank  subsidiaries,  and  a 


•Commenters  recommended  that  banking 
organizations  also  should  be  able  to  net 
underwriting  exposures  for  purposes  of  determining 
compliance  with  the  limits.  As  a  practical  matter, 
Regulation  K  presently  esseiitially  authorizes 
netting  for  these  purposes  given  that,  where  the 
underwriter  is  covered  by  binding  commitments 
from  subunderwriters  or  other  purchasers,  such 
commitments  are  excluded  in  determining 
compliance  with  the  limits.  Compliance  with  the 
limits  will  continue  to  proceed  on  this  basis.  The 
Board  does  not  believe  a  persuasive  case  has  been 
made  for  any  additional  netting  authority  in 
relation  to  equity  underwriting  at  this  time. 
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bank  subsidiary's  limits  would  include 
all  exposures  held  by  its  subsidiaries).^ 

Ei|iiity  Dealing 


'97  Proposal 

The  Board  also  proposed  for  comment 
liberalization  of  dealing  activities  for 
well-capitalized  and  well-managed 
banking  organizations.  As  with 
underwriting  limits,  the  proposed 
expansion  of  dealing  limits  would  have 
been  based  on  percentages  of  capital  of 
the  organization  and,  thus,  on  the  ability 
of  the  organization  to  accommodate  risk. 
The  Board  also  noted  its  belief  that 
dealing  activities  presented  somewhat 
greater  risk  of  loss  than  underwriting, 
which  resulted  in  somewhat  more 
restrictive  limits  being  proposed  for 
dealing  activities  relative  to 
underwriting  activities. 

For  well-capitalized  and  well- 
managed  organizations,  the  Board 
proposed  to  remove  the  current  dollar 
limits  and  revise  the  existing  percentage 
of  capital  limits  as  follows.  First,  in 
order  to  provide  diversification  in  the 
trading  account,  the  Board  proposed  a 
limit  on  holdings  of  any  one  stock  in  the 
trading  account  of  10  percent  of  the  tier 
1  capital  of  the  bank  holding  company 
for  its  subsidiaries  and,  for  subsidiaries 
of  an  Edge  corporation,  the  lesser  of  two 
percent  of  the  bank's  tier  1  capital  or  10 
percent  of  the  Edge  corporation's  tier  1 
capital. 

Second,  the  Board  proposed  an 
aggregate  limit  applicable  to  all  holdings 
of  equities  in  the  trading  accounts  of  all 
direct  and  indirect  subsidiaries 
authorized  piusuant  to  Subpart  A.'" 
Without  such  an  aggregate  ceiling,  the 
Board  was  concerned  diat  a  banldng 
organization  could  have  excessive 
exposlue  to  movements  in  equity 
markets.  The  Board  proposed  aggregate 
limits  of  50  percent  of  the  bank  holding 
company's  tier  1  capital  for  its 
subsidiaries  and,  in  the  case  of  an 
Edge's  subsidiaries,  the  lesser  of  10 
percent  of  the  tier  1  capital  of  the  bank 
or  50  percent  of  the  Edge's  tier  1  capital. 

The  Board  proposed  that  the  limits  on 
equity  dealing  would  apply  to  net 
positions  across  legal  vehicles  held, 
directly  or  indirectly,  by  the  regulated 


'Additional  comnients  relevant  to  the  Board's 
final  action  on  equity  underwriting  authority  also 
were  submitted  with  regard  to  the  Board's  proposed 
criteria  for  determining  whether  banking 
organizations  would  be  considered  to  be  well- 
capitalized  and  well-managed  for  purposes  of  the 
expanded  authority,  as  well  as  with  regard  to  the 
two-tiered  capital  test  for  Edge  corporations  for 
purposes  of  determining  eligibility.  Each  of  these 
issues  is  discussed  separately. 

'°As  at  present,  shares  held  as  an  investment 
pursuant  to  Subpart  A  also  would  be  included  in 
determining  compliance  with  the  applicable 
aggregate  limit*. 


entity  to  which  the  limit  applied  (that 
is,  the  bank  holding  company,  the  bank 
or  the  Edge  corporation).  Long  equity 
positions  in  a  single  stock  could  be 
netted  against  short  positions  in  the 
same  stock  and  against  derivatives 
referenced  to  the  same  stock."  For 
purposes  of  the  aggregate  limits,  all 
physical  and  derivative  long  positions 
could  be  netted  against  physical  and 
derivative  short  positions.  It  was  further 
proposed  that,  for  piuposes  of 
measuring  compliance  with  these  limits, 
banks  would  be  permitted  to  use 
internal  models  to  calculate  the  value  of 
derivative  positions  used  to  offset 
exposiues  and  net  dealing  positions  in 
individual  stocks,  as  well  as  the  value 
of  total  net  equity  holdings  in  the 
trading  account.  ^^  The  Board 
considered  that  the  adequacy  of  such 
models  is  subject  to  review  during  the 
exam  process,  and  proposed  that  no 
special  review  would  be  required  for 
their  use  in  connection  with  the 
proposed  limits  on  dealing  activities. 

For  organizations  that  failed  to  satisfy 
the  well-capitalized  and  well-managed 
criteria,  the  Board  proposed  to  retain  the 
existing  dollar  limit  on  individual 
shares  held  in  the  trading  account  (i.e., 
$30  million),  which  would  be  calculated 
in  the  same  manner  as  at  present.  As 
noted,  it  is  generally  the  dollar  limits 
that  currently  constrain  organizations  in 
their  ability  to  conduct  these  activities. 
This  is  because,  at  present,  only  the 
largest  banking  organizations  are 
engaged  in  these  activities.  The  Board 
noted,  however,  that  in  the  futiue  a 
relatively  small  organization  may  seek 
to  enter  these  lines  of  business  and,  for 
it,  exposwes  of  $30  or  $60  million  may 
be  large  relative  to  its  capital.  The  Board 
therefore  also  sought  comment  on 
whether,  in  addition  to  dollar  limits, 
limits  based  on  percentage  of  capital 
also  should  be  adopted  for  organizations 
that  are  not  well-capitalized  and  well- 
managed  in  order  to  address  the  relative 
exposure  of  such  organizations  to  these 
activities. 

In  addition,  for  organizations  that  are 
not  well-capitalized  and  well-managed, 
the  Board  also  proposed  an  abrogate 
limit  on  shares  held  in  the  trading 
account,  including  all  dealing  positions 
and  investments  held  piusuant  to 
Regulation  K  authority,  of  25  percent  of 


' '  The  Board  also  proposed  that  a  basket  of  stocks, 
specifically  segregated  by  the  banking  organization 
as  an  offset  to  a  position  in  a  stock  index  derivative 
product,  as  computed  by  the  bank's  internal  model, 
may  be  netted  as  a  whole  against  the  stock  index. 

■^Currently,  the  use  of  internal  models  in 
computing  net  positions  in  stocks  is  subject  to  prior 
Board  review  and  the  limitation  that  no  net  long 
position  in  a  security  shall  be  deemed  to  have  been 
reduced  through  netting  by  more  than  75  percent. 


the  holding  company's  capital  for  its 
subsidiaries  and,  for  subsidiaries  of 
Edges  and  any  foreign  bank  held 
directly  by  a  member  bank,  the  lesser  of 
5  percent  of  the  bank's  tier  1  capital  or 
25  percent  of  the  Edge's  tier  1  capital. 
These  limits  were  proposed  on  the  basis 
that  they  would  be  half  of  those 
applicable  to  organizations  that  were 
well-capitalized  and  well-managed. 

The  Board  also  sought  comment  on 
whether,  instead  of  imposing  the  limits 
discussed  above  in  relation  to  equity 
underwriting  and  dealing  activities  by 
subsidiaries  of  well-capitalized  and 
well-managed  bank  holding  companies, 
it  would  be  appropriate  to  lift  all  limits 
on  these  activities  for  such  entities 
except  for  the  limits  on  individual 
stocks  held  in  the  trading  account 
discussed  above  (i.e.,  10  percent  of  the 
holding  company's  tier  1  capital).  The 
Board  considered  that,  at  a  minimum, 
this  limit  should  be  imposed  on  holding 
companies  in  order  to  assiue 
diversification  in  individual  stock 
holdings.  Under  this  alternative, 
banking  organizations  also  would  be 
required  to  implement  internal  systems 
and  controls  adequate  to  ensiue  proper 
risk  management  and  that  underwriting 
positions  do  not  residt  in  violations  of 
limits  on  investments  in  any  one 
company. 

Developments  Since  the  '97  Proposal 

Since  the  time  the  Board  issued  the 
'97  Proposal  for  public  comment,  the 
statutory  and  regulatory  environment 
governing  the  equity  dealing  activities 
of  U.S.  banking  organizations,  as  well  as 
the  market  demand  for  such  services, 
have  changed  significantly.  One 
significant  change  noted  above  was  the 
enactment  and  implementation  of  GLB. 
Under  GLB,  FHCs  may  engage  in 
luilimited  equity  dealing  activities. 
While  the  GLB  Act  did  not  make  any 
revisions  to  the  Edge  Act,  the  Board 
believes  that  it  demonstrates  a 
Congressional  intent  that  significant 
equity  dealing  activities  should  be 
conducted  through  FHC  powers,  absent 
a  competitive  need  for  U.S.  banking 
organizations  to  engage  in  such 
activities  through  bank  subsidiaries. 

A  second  important  change  since  the 
'97  Proposal  has  been  the  dramatic 
growth  in  the  equity  markets  over  the 
past  few  years.  The  growth  in  demand 
in  the  U.S.  market  for  equity  securities 
since  the  early  1990s,  growing 
acceptance  of  equity  investments  by 
European  investors  since  the 
establishment  of  the  Euro,  and  the 
global  equity  market  volatility  of  the 
past  several  years  have  combined  with 
advances  in  financial  engineering  to 
create  significant  customer  demand  for 
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equity  derivative  instnunents.  In 
particular,  the  wide  variety  of 
sophisticated  investment  strategies 
employed  by  institutional  investors  and 
hedge  funds,  as  well  as  the  increasing 
focus  of  financial  institutions  on 
providing  high  net  worth  private 
banking  clients  with  sophisticated 
portfolio  diversification,  hedging,  and 
stock  option  monetization  services,  have 
translated  into  increasing  volumes  of 
equity  derivatives  at  global  banking 
organizations.  For  example,  from 
December  31, 1996  to  December  31, 
2000,  the  notional  value  of  equity 
derivatives  held  by  U.S.  banking 
organizations  has  more  than  tripled  to 
roughly  $940  billion.  In  meeting  this 
demand,  institutions  generally  avoid 
taking  significant  net  open  equity 
positions  and  hedge  their  customer 
equity  derivative  transactions  either 
with  other  equity  derivatives  or  with 
physical  securities. 

Finally,  although,  as  noted  above, 
GLB  did  not  expand  the  authority  of 
banks  to  acquire  equity  securities,  the 
Office  of  the  Comptroller  of  the 
Ciurency  (OCC)  determined  last  year 
that  several  national  banks  could  take 
positions  in  equity  securities  solely  to 
hedge  bank  permissible,  customer- 
driven  equity  derivative  transactions,  as 
an  activity  incidental  to  the  business  of 
banking.  The  OCC  imposed  no 
quantitative  limit  on  such  equity 
positions,  but  rendered  the  banks' 
authority  to  take  such  positions  subject 
to  the  following  constraints: 

(a)  The  banks  committed  that  they 
will  use  equities  solely  for  hedging  and 
not  for  speculative  piuposes; 

(b)  The  banks  will  not  take 
anticipatory  or  maintain  residual 
positions  in  equities  except  as  necessary 
to  the  orderly  establishment  or 
unwinding  of  a  hedging  position; 

(c)  The  banks  may  not  acquire 
equities  for  hedging  purposes  that 
constitute  more  than  5  percent  of  a  class 
of  stock  of  any  issuer;  and 

(d)  Banks  must  obtain  OCC 
supervisory  approval  prior  to  engaging 
in  this  activity  in  otdet  to  demonstrate 
that  they  have  an  appropriate  risk 
management  process  in  place. 

These  developments,  along  with  all 
comments  received  on  the  '97  Proposal, 
have  been  taken  into  accoimt  by  the 
Board  in  taking  action  on  the  final  rule. 

Final  Rule  on  Equity  Dealing  Limits 

Equity  Securities  Acquired  To  Hedge 
Equity  Derivatives 

Existing  Regulation  K  and  the  '97 
Proposal  both  proceed  generally  on  the 
basis  that  acquisition  of  shares  of  a 
con^Mny  by  a  subsidiary  of  a  U.S.  bank 


must  be  authorized  by  and  conform  to 
limits  established  for  dealing  in  shares 
of  a  single  issuer  and  limits  applicable 
to  portfolio  investments.  In  other  words, 
both  presiune  that  all  such  acquisitions 
of  equity  securities  must  conform  to 
Regulation  K  limits  because,  absent  the 
authority  of  the  Federal  Reserve  Act  and 
Regulation  K,  such  acquisitions  of 
shares  of  nonfinancial  companies  would 
be  impermissible  for  the  bank  and  its 
subsidiaries.  The  OCC's  recent 
determinations,  however,  render  the 
Regidation  K  limits  largely  irrelevant  for 
national  banks  with  respect  to  their 
equity  derivatives  business. 

Regulation  K,  however,  also  presently 
authorizes  for  both  subsidiaries  of  bank 
holding  companies  and  subsidiaries  of 
member  banks  abroad  "commercial  and 
other  banking  activities",  which 
encompass  all  activities  in  which  banks 
are  permitted  to  engage  in  the  United 
States.  12  CFR  211.5(d)(1).  Accordingly, 
the  Board  takes  this  opportunity  to 
clarify  that  the  effect  of  the 
determination  that  banks  may  take 
positions  in  equity  seciuities  solely  to 
hedge  bank  permissible,  customer- 
driven  equity  derivative  transactions  as 
an  activity  incidental  to  the  business  of 
banking  is  to  render  this  activity 
"commercial  or  other  banking  activity" 
for  purposes  of  Regulation  K.  The 
consequence  of  this  change  is  that,  as  an 
otherwise  permissible  banking  activity, 
positions  taken  in  equity  seciuities  for 
this  purpose  may  be  excluded  in 
determining  compliance  with  the 
separate  Regulation  K  dealing  limits,  so 
long  as  taking  such  positions  continues 
to  be  bank  permissible  and  all 
constraints  placed  upon  the  conduct  of 
this  activity  in  determining  its 
permissibility  are  observed,  namely: 

(a)  The  equities  are  used  solely  for 
hedging  and  not  for  speculative 

(b)  no  anticipatory  or  residual 
positions  in  equities  will  be  acquired  or 
maintained,  except  as  necessary  to  the 
orderly  establishment  or  unwinding  of  a 
hedging  position; 

(cT  no  equities  may  be  acquired  for 
hedging  purposes  that  constitute  more 
than  5  percent  of  a  class  of  stock  of  any 
issuer,  and 

(d)  ihe  banking  organization  has 
obtained  approval  from  its  primary 
federal  regulatcv  prior  to  engaging  in 
such  hed^ng  practices  in  order  to 
demonstrate  that  they  have  appropriate 
risk  management  processes  in  place. 

The  Board  is  concerned,  however, 
that  the  first  two  constraints  imposed  by 
the  OCC  on  the  conduct  of  this  activity 
(spedficaUy,  requiring  the  equities  to  be 
used  solely  for  hedging  and  not  for 
speculative  purposes,  and  limiting 


residual  positions  to  those  necessary  to 
the  orderly  establishment  or  unwinding 
of  a  hedging  position)  are  ambiguous 
and  potentially  difficult  to  apply, 
particularly  in  light  of  the  generally 
integrated  nature  of  equity  derivatives 
business.  Indeed,  the  Board  notes  that  it 
is  usually  the  case  that,  even  where  a 
bank  seeks  to  fully  hedge  equity 
derivatives  with  physical  seciuities, 
residual  positions  will  arise.  It  also  is 
not  unusual  for  traders  in  this  line  of 
business  to  seek  to  maximize  returns  by 
taking  a  view  on  price  movements  of  the 
underlying  seciuity  at  the  same  time  as 
putting  in  place  the  hedges  necessary  to 
cover  the  unwanted  portion  of 
derivative  exposures.  For  this  reason, 
the  Board  has  concluded  that,  where 
after  full  netting  and  offset  of  equity 
seciuities  against  derivatives  any 
residual  positions  in  a  single  issuer 
remain,  the  value  of  all  such  residual 
positions  as  calculated  by  the 
organization's  internal  models  must  be 
included  in  determining  the 
organization's  compliance  with  the 
dealing  limit,  as  discussed  further 
below. 

The  Board  notes  that  the  effect  of  this 
clarification  is  to  place  the  constraints 
of  the  Regulation  K  dealing  limits  on 
those  activities  involving  the  acquisition 
of  equity  securities  that  are  not  bank 
permissible.  Any  subsequent  regulatory 
or  l^slative  determination  that 
acquiring  equity  seciuities  to  hedge 
bank  permissible  equity  derivatives  is 
not  a  bank  permissible  activity  would 
have  the  effect  of  rendering  all  such 
positions  subject  again  to  the  dealing 
limits. 

Equity  Dealing  Limits 

Comments  on  the  '97  Proposal 
generally  supported  the  Board's 
proposed  expansion  of  the  equity 
dealing  limits  for  well-capitalized,  well- 
managed  organizations.'^  As  noted 
above,  however,  in  light  of  the 
enactment  of  the  GLB  Act  expandinc 
authority  to  engage  in  this  activity,  ue 


"Some  commenters  argued  that  banking 
organizations  should  be  able  to  exceed  individual 
and  aggregate  dealing  limits,  provided  the  amount 
in  excess  of  the  limits  was  deducted  from  capital 
and,  after  deduction,  the  organization  remained 
well-capitalized.  Other  commenters  were  concenied 
that  the  proposed  limits  tied  to  capital  might 
actiially  result  in  a  decrease  in  dealing  authority, 
and  reconunended  higher  limits.  Another 
commenter  noted  that  the  terms  "shares"  and 
"equity"  are  both  used  in  the  '97  Propoaal  and 
recommended  using  "share*"  to  ensure  that 
convertible  debt  and  participating  loans  are  no( 
included  in  the  limits.  In  view  of  its  conclusions 
regarding  the  abeence  of  justiGcatioo  for  any 
significant  expansion  of  dealing  authority  under 
Regulation  K,  the  Board  rejects  these  su^estions. 
The  Board  does  wish  to  clarify  that  convertible  debt 
prior  to  conversion  and  participating  loans  are  not 
encompa*«ad  within  the  dealing  limit. 
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Board  no  longer  believes  it  is 
appropriate  to  increase  the  equity 
dealing  limits  under  Regulation  K. 
Instead,  the  Board  considers  that  GLB 
authority  should  be  the  vehicle  for  any 
significant  increase  in  equity  dealing 
authority  for  subsidiaries  of  bank 
holding  companies  and  of  banks,  imless 
concerns  regarding  the  ability  of  U.S. 
banking  organizations  to  compete  in  the 
provision  of  financial  services  abroad 
otherwise  support  additional 
liberalization  under  Regulation  K.  The 
Board  is  of  the  view  that  no  such 
concerns  appear  to  be  raised  in  relation 
to  dealing  activities  such  as  market- 
making  and  proprietary  trading. 

To  the  contrary,  with  respect  to 
market-making,  a  limit  of  $30-40 
million  per  single  issuer  appears 
generally  consistent  with  being  able  to 
make  a  market  in  a  stock,  which  is 
necessary  to  being  competitive  in 
foreign  seciuities  markets.  With  respect 
to  proprietary  or  speculative  positions, 
the  Board  considers  that  this  is  not  an 
area  that  should  be  the  subject  of 
liberalization  under  Regulation  K.  Any 
banking  organization  that  wishes  to  take 
larger  speculative  positions  than 
Regulation  K  allows  can  do  so  without 
limit  in  an  FHC  subsidiary  or  a  financial 
subsidiary  of  the  bank. 

Acconungly,  the  Board  does  not 
consider  that  there  is  sxifficient 
justification  at  this  time  for  any 
significant  increase  in  the  single  issuer 
dealing  limit.  However,  the  Board 
believes  it  would  be  appropriate  to 
make  a  small  incremental  increase  in 
the  equity  dealing  limit,  raising  it  from 
$30  million  to  $40  million,  in 
recognition  of  the  increased  experience 
of  organizations  engaged  in  this  activity 
and  the  fact  that  the  $30  million  limit 
was  adopted  10  years  ago.  This 
approach  is  consistent  with  the  Board's 
action  in  the  past. 

As  noted  above,  all  residual  positions 
in  equity  secvirities  of  a  single  issuer 
resulting  from  bank-permissible  equity 
derivatives  business  must  be  included 
in  caloilating  compliance  with  the  $40 
million  limit.  Additionally,  while 
underwriting  commitments  and  shares 
held  for  up  to  90  days  in  connection 
with  an  underwriting  would  be 
excluded  from  these  limits,  positions 
unplaced  after  90  days  must  be  moved 
to  the  dealing  account  and  coimted 
against  the  dealing  limit. 

Otherwise,  the  Board  has  determined 
that  the  existing  dealing  authority 
should  remain  essentiaUy  unchanged.^^ 
This  would  include  the  existing  25 


**  As  discussed  further  below,  however,  the 
Board  has  adopted  the  expanded  netting  authority 
proposed  in  1997  with  a  few  minor  changes. 


percent  constraint  on  the  availability  of 
derivative  hedges  as  a  means  of 
reducing  net  long  positions  in  physical 
securities  for  purposes  of  compliance 
with  the  single  issuer  limit.  More 
specifically,  under  existing  Regulation 
K,  even  if  an  organization  has  full 
netting  authority  and  its  net  long 
positions  in  physical  securities  of  a 
single  company  are  fully  hedged  by 
derivative  instruments  referenced  to  the 
same  seciirity,  $.25  of  each  $1  in  net 
long  physical  seciuities  nevertheless 
continues  to  count  toward  the  $30 
million  single  issuer  limit.  As  at 
present,  this  additional  limit  or 
constraint  will  only  apply  to  net  long 
positions  in  physical  securities  after 
longs  and  shorts  are  netted,  and 
additional  derivative  hedges  may  reduce 
net  long  positions  in  physical  securities 
.  by  up  to  75  percent.  The  increase  in 
dealing  limit  to  $40  million  will  result 
in  an  overall  cap  on  net  long  positions 
in  physical  sectuities  of  $160  million 
even  where  the  positions  are  fully 
hedged.  The  Board  has  determined  that, 
going  forward,  this  additional  constraint 
on  dealing  activity  will  only  apply  to 
net  long  positions  in  physical  securities 
held  imder  Regulation  K  dealing 
authority,  not  to  physical  securities 
acquired  in  connection  with  bank 
permissible  hedging  transactions. 

Netting  and  Otherwise  Determining 
Compliance  With  Dealing  Limits 

The  Board  has  determined  that  it 
should  adopt  one  additional  aspect  of 
the  '97  Proposal  as  it  would  apply  to 
equity  securities  activities,  namely, 
allowing  netting  based  on  internal 
models  for  purposes  of  determining 
compliance  with  the  single  issuer 
dealing  limit.  Comments  submitted 
were  overwhelmingly  in  support  of  the 
use  of  internal  models  for  this  purpose. 

Thus,  consistent  with  the  '97 
Proposal,  the  equity  dealing  limit  will 
apply  to  net  positions  across  legal 
vehicles  held,  directly  or  indirectly,  by 
the  regulated  entity  to  which  the  limit 
is  applicable  (that  is,  the  bank  holding 
company  or  the  bank  subsidiary).  Long 
equity  positions  in  a  single  stock  may  be 
netted  against  short  positions  in  the 
same  stock  and  against  derivatives 
referenced  to  the  same  stock.  Also 
consistent  with  the  '97  Proposal,  a 
basket  of  stocks,  specifically  segregated 
by  the  banking  organization  as  an  offset 
to  a  position  in  a  stock  index  derivative 
product,  as  computed  by  the  bank's 
internal  model,  may  be  netted  as  a 
whole  against  the  stock  index.  For 
purposes  of  the  aggregate  equity  limits, 
all  physical  and  derivative  long 
positions  may  be  netted  against  physical 
and  derivative  short  positions. 


Organizations  may  use  their  internal 
models  to  calculate  the  value  of 
derivative  positions  used  to  offset 
exposures  and  net  dealing  positions  in 
individual  stocks,  as  well  as  the  value 
of  total  net  equity  holdings  in  the 
trading  account. 

For  those  banking  organizations  that 
wish  to  rely  on  netting  based  on  their 
internal  models  for  purposes  of 
determining  compliance  with  the 
dealing  limits,  the  valuations  generated 
by  those  models  based  upon  current 
market  values  of  the  organization's 
residual  positions  in  a  single  issuer  will 
cotult  toward  the  single  issuer  dealing 
limit.  The  Board  considers  it  only 
appropriate  that,  if  a  banking 
organization  uses  its  internal  models  for 
purposes  of  netting  and  valuing  residual 
exposures  in  its  equity  derivatives  line 
of  business,  it  must  use  current  market 
values  (and  not  historical  cost]  for 
calculating  compliance  with  the  dealing 
limits  under  Regulation  K  for  all  of  its 
equities  lines  of  business.  The 
organization  may  not  "mix  and  match" 
the  use  of  historical  cost  and  mark-to- 
market  valuations  where  internal 
models  are  used  for  these  purposes. 

However,  the  Board  notes  that  netting 
based  on  internal  models  is  not  the 
mandatory  method  of  compliance  with 
the  dealing  limit.  In  this  regard. 
Regulation  K  dealing  limits  presently 
encompass  only  net  long  positions  in 
physical  securities,  after  netting  long 
and  short  positions  in  the  same  security. 
As  is  presently  the  case,  organizations 
not  wishing  to  determine  compliance 
with  the  dealing  limits  by  netting  and 
offsetting  positions  in  physical 
securities  against  positions  in 
derivatives  referenced  to  the  same 
security  may  continue  to  determine 
compliance  with  the  $40  million 
dealing  limit  solely  by  reference  to  the 
historical  cost  of  its  net  long  physical 
positions. 

Commenters  requested  clarification  of 
one  aspect  of  the  '97  Proposal  regarding 
netting,  namely,  whether  positions  in  a 
single  stock  would  qualify  for  netting  so 
long  as  the  hedge  for  the  position  is  held 
directly  or  indirectly  by  the  entity  to 
which  the  limit  applies  (i.e.,  somewhere 
within  the  investor  chain,  but  not 
necessarily  in  the  same  legal  entity 
holding  the  related  investment.)  "The 
Board  confirms  that  netting  of  positions 
on  this  basis  will  be  i}ermissible.  This 
approach  reflects  the  market  or 
economic  risk  of  positions  held  by  the 
entity  on  a  consolidated  basis. 

Finally,  the  '97  Proposal  would  have 
allowed  netting  based  on  a  banking 
organization's  internal  models  without 
prior  Board  approval.  The  Board 
continues  to  believe  that  prior  approval 
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should  not  be  required  to  engage  in 
netting  through  the  use  of  internal 
models  for  this  purpose.  After  further 
consideration,  however,  the  Board 
believes  prior  notice  of  an  organization's 
intention  to  use  its  internal  models  for 
this  purpose  is  appropriate  so  that  the 
Board  may  object  if  it  considers  the 
models  inadequate  for  any  reason. 
Banking  organizations  that  have 
previously  received  approval  imder 
Regulation  K  to  engage  in  netting 
through  the  use  of  their  internal  models 
may  continue  to  do  so  without 
additional  notice  to  the  Board.^^ 

Authority  To  Engage  in  Equity 
Underwriting  and  Dealing  Activities 

In  the  '97  Proposal,  the  Board  noted 
that  its  approval  currently  is  required  to 
engage  in  underwriting  and  dealing  in 
equity  securities  pursuant  to  Regulation 
K  and  sought  comment  on  whether 
banking  organizations  that  are  well- 
capitalized  and  well-managed  should  be 
allowed  to  engage  in  equity  securities 
activities  at  the  proposed  expanded 
levels  without  seeldng  prior  Board 
approval.  In  response  to  this  request, 
commenters  urged  allowing  U.S. 
banking  organizations  meeting  the  well- 
capitalized,  well-managed  criteria  to 
engage  in  the  expanded  activities 
without  Board  approval,  particularly  if 
the  organization  already  has  experience 
in  sudb  activities  under  Regulation  Y  or 
K. 

As  discussed  above,  the  Board  has 
adopted  the  '97  Proposal  with  regard  to 
expanded  eqiiity  underwriting  authority 
for  organizations  that  are  well- 
capitalized  and  well-managed,  but  has 
only  increased  the  equity  dealing 
authority  from  $30  to  $40  million.  Ilie 
latter  increase  in  authority  will  be 
available  to  all  organizations  regardless 
of  whether  they  meet  the  well- 
capitalized,  well-managed  criteria.  The 
Board  has  concluded  that,  in  view  of  the 
significant  liberalization  in 
underwriting  authority  under 
Regulation  K,  all  oiganizations  that  wrish 
to  engage  in  ihe  expanded  underwriting 
activities  must  first  provide  30  days' 
prior  notice  to  the  Board.  With  r^ard  to 
the  increased  dealing  authority,  aU 
organizations  that  wish  to  engage  in 
dealing  activities  under  the  $40  million 
limit  also  must  provide  30  days'  prior 
notice  to  the  Board,  imless  the 


'^  In  response  to  comments,  the  Board  notes  thai 
organizations  would  not  be  required  to  create  a  new 
model  separate  from  existing  intarftal  models  used 
for  purposes  of  market  risk  asaessment  in  order  to 
engage  in  netting  under  Regulation  K.  Indeed,  the 
Board  would  expect  that  organizations  would  use 
for  this  purpose  the  same  internal  models  otherwise 
currently  employed  for  purposes  of  risk 
management.    ■ 


oiganization  already  has  received  the 
Board's  consent  to  engage  in  dealing 
activities  under  the  $30  million  limit. 
Organizations  presently  engaging  in 
dealing  activities  imder  the  $30  million 
limit  may  avail  themselves  of  the 
additional  $10  million  in  dealing 
authority  without  prior  notice  to  the 
Board. 

Venture  Capital  Activities  Through 
Portfolio  Investments 

Current  Restrictions 

Regulation  K  currently  allows  U.S. 
banking  organizations  to  make  portfolio 
investments,  that  is,  limited, 
noncontrolling  investments  in  foreign 
commercial  and  industrial  companies. 
This  authority  was  adopted  to  enhance 
the  competitiveness  of  U.S.  banking 
organizations  by  increasing  the  range  of 
financial  services  they  may  provide 
abroad.  Many  foreign  financial 
institutions,  including  foreign  banks, 
engage  in  venture  capital  activities,  at 
times  in  connection  with  the  provision 
of  other  financial  services  to  Uie 
company. 

'97  Proposal 

The  Board  proposed  in  the  '97 
Proposal  that  existing  dollar  limits  on 
portfolio  investments  made  by  well- 
capitalized,  well-managed  bank  holding 
companies  under  the  Board's  general 
consent  authority  would  be  replaced  by 
limits  tied  solely  to  a  percentage  of  the 
holding  company's  tier  1  capital.  More 
specifically,  such  bank  holding 
companies  (and  their  nonbanking 
subsidiaries)  woiild  be  prnmitted  to 
invest  up  to  2  percent  of  the  holding 
company's  tier  1  capital  in  any 
individual  investment  and  would  be 
subject  to  an  aggregate  limit  of  25 
percent  of  the  holding  company's  tier  1 
capital  for  all  such  investments.  In 
determining  compliance  with  the 
individual  limit,  shares  in  such 
companies  held  in  the  trading  accoimt 
by  the  investor  and  its  affiliates  under 
Regulation  K  would  be  included. 

For  all  other  investors  (i.e.,  Edge 
coipcHBtions,  foreign  bank  subsidiaries 
of  member  banks,  and  bank  holding 
companies  that  are  adequately 
capitalized  but  foil  to  meet  the  well- 
capitalized  and  well-managed 
standards),  the  Board  proposed 
retaining  limits  of  $25  million  on 
investments  in  any  one  organization 
under  general  consent  authority, 
although  larger  investments  would 
continue  to  be  eligible  for  prior  notice 
or  specific  approval  treatment  on  a  case- 
by -case  basis.  An  aggregate  limit  on 
such  investments  would  be  imposed. 
For  bank  holding  company  investors. 


that  limit  would  be  25  percent  of  tier  1 
capital,  and  for  Edge  or  foreign  bank 
investors,  it  would  be  the  lesser  of  5 
percent  of  the  parent  bank's  tier  1 
capital  or  25  percent  of  the  Edge's  tier 
1  capital. 

With  respect  to  the  limit  on  voting 
shares  in  the  target  company,  the  Board 
proposed  that  investors  would  be 
permitted  to  make  noncontrolling 
investments  in  up  to  24.9  percent  of  a 
company's  voting  shares.  These 
investments  would  only  be  permissible 
if,  as  at  present,  the  investor  does  not 
control  the  company  in  which  the 
investment  is  made.  Accordingly,  the 
Board  noted  an  investor  may  not:  (i) 
Control  a  majority  of  the  board  of 
directors  or  have  disproportionate 
representation  on  the  board;  (ii)  have  a 
management  contract  with  the  company 
or  exercise  veto  power  over  its  actions; 
or  (iii)  use  any  other  means  to  control 
the  operations  of  the  company. 

The  Board  requested  comment  on  all 
of  the  foregoing  revisions  to  the 
portfolio  investment  authority.  It 
specifically  requested  comment  on  the 
relative  risk  of  portfolio  investments 
and  whether  there  is  a  competitive  need 
for  foreign  subsidiaries  of  banks  also  to 
have  expanded  authority  in  relation  to 
such  investments. 

Final  Rule  on  Portfolio  Investment 
Authority 

Comments  submitted  on  this  aspect  of 
the  Board's  '97  Proposal  strongly 
supported  the  liberalization  proposed  in 
relation  to  limits  applicable  to  portfolio 
investments  made  by  bank  holding 
companies,  as  well  as  in  relation  to  the 
proposed  increase  in  permissible 
individual  investments  up  to  24.9 
percent  of  voting  shares.  Certain  of  the 
conunents  argued  that  the  proposed 
liberalization  for  bank  holding 
companies  also  should  be  extended  to 
bank  subsidiaries,  and  various 
clarifications  were  requested  on  the 
interaction  between  the  proposed 
changes  and  the  existing  rule. 
Clarification  of  these  matters  is 
provided  below. 

As  discussed  above,  however,  the 
major  development  in  this  area  since  the 
Board  issued  the  '97  Proposal  was 
enactment  of  the  GLB  Act,  which 
authorizes  FHCs  to  make  merchant 
banking  investments  without  regard  to 
dollar  limits  or  geographic  restrictions. 
The  Board  notes  that  expanded 
merchant  banking  authority  under  GLB 
is  only  available  to  holding  company 
subsidiaries;  such  authority  may  not  be 
exercised  in  the  bank  chain. 

The  Board  has  therefore  reconsidered 
the  '97  Proposal  in  the  light  of  passage 
of  GLB  and  has  determined  not  to  adopt 
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the  proposal  to  increase  the  general 
consent  limit  and  the  permissible 
percentage  of  shares  for  portfolio 
investments.  The  Board  considers  that 
the  GLB  Act  established  the  framework 
for  engaging  in  merchant  banking 
activities  generally,  and  Regulation  K 
should  not  establish  an  alternative 
framework  for  expansion  of  this  activity 
absent  a  compellijag  competitive  need. 
The  Board  does  not  believe  that  any 
such  compelling  competitive  need  has 
been  demonstrated.  Bank  holding 
companies  wishing  to  engage  in 
merchant  banking  activities  other  than 
under  the  existing  constraints  of 
Regulation  K  should  seek  FHC  status. 

Lnvestme/it  Limits 

A  number  of  additional  comments 
were  submitted  that  are  also  relevant  to 
the  operation  of  existing  provisions  of 
Regulation  K  in  relation  to  portfolio 
investments.  In  particular,  certain 
commenters  suggested  that  investors 
should  be  permitted  to  make  portfolio 
investment  under  Regulation  K  in 
excess  of  the  $25  million  general 
consent  limit,  so  long  as  the  amount  in 
excess  were  deducted  from  capital. 
Other  commenters  suggested  that 
organizations  should  be  permitted  to 
use  netting  for  purposes  of  calculating 
compliance  with  portfolio  investment 
limits.  The  Board  considers  that  neither 
of  these  changes  would  be  appropriate 
in  view  of  the  nature  of  portfolio 
investments  and  the  availability  of  other 
authority  for  making  such  investments. 

A  few  commenters  also  requested 
clarification  regarding  whether  the 
calculation  of  limits  on  portfolio 
investments  will  continue  to  be  on  an 
historical  cost  basis.  One  expressed  the 
concern  that  an  increase  in  Che  aggregate 
portfolio  limit  would  be  necessary  if 
these  investments  would  be  valued  at 
CTurent  market  value,  not  historical  cost. 
The  Board  considers  that  limits  on 
portfolio  investments  should  be 
calcxilated  consistent  with  their 
treatment  for  capital  purposes.  More 
specifically,  the  amount  of  the 
investment  subject  to  the  Regulation  K 
limit  will  equal  the  carrying  value  of  the  - 
investment,  or  the  value  of  the 
investment  on  the  balance  sheet, 
reduced  by  any  unrealized  gains  on  the 
investment  that  are  reflected  in  the 
carrying  value  but  are  excluded  from  the 
organizations'  tier  1  capital. 

Commenters  also  opposed  combining 
portfolio  investments  with  dealing 
positions,  either  for  purposes  of  a  single 
company  limit  or  aggregate  limit,  noting 
that  these  activities  have  important 
differences  and  are  managed  through 
separate  lines  of  business.  They  argued 
that  portfolio  investments  generally  are 


made  with  longer  time  horizons  and 
tend  to  involve  privately  held 
companies,  whereas  dealing  positions 
generally  are  taken  for  short  periods  of 
time  and  involve  public  companies.  The 
Board  considers  these  points  to  be  well- 
founded.  In  view  of  these  comments  and 
the  Board's  determination  not  to  adopt 
any  significant  liberalization  either  in 
relation  to  portfolio  investments  or 
dealing  authority,  the  Board  believes  it 
is  appropriate  to  amend  the  single 
company  limits  for  purposes  of  portfolio 
investments  and  for  equity  dealing  such 
that  the  limits  will  apply  to  each 
activity  separately.  However,  the  Board 
notes  that  all  equity  shares  held  in  a 
single  company,  including  those  held  in 
connection  with  dealing  activity  (but 
excluding  underwriting  commitments 
and  shares  held  for  up  to  90  days 
pursuant  to  an  underwriting),  must  be 
combined  for  piuposes  of  determining 
compliance  with  the  control  limitations 
of:  (i)  section  4(c)(6)  of  the  BHC  Act 
(with  respect  to  U.S.  companies);  and 
(ii)  the  voting  and  total  equity  limits  for 
portfolio  investments  under  Regulation 
K  (with  respect  to  foreign  companies). 

Additionally,  the  Board  is  retaining 
an  overall  aggregate  equity  limit  that 
will  apply  to  aU  shares  held  under 
Regulation  K  portfolio  investment  and 
dealing  authority,  for  the  reasons 
discussed  in  the  section  below  entitled 
"Aggregate  Equity  Limits  for  Dealing 
andPortfolio  Investments." 

Finally,  commenters  recommended 
that  the  Board  specifically  grandfather 
any  investments  that  might  be  rendered 
impermissible  by  revision  to  Regulation 
K,  or  include  a  phase-in  period  for 
divestiture  of  such  investments.  The 
Board  notes  that,  in  view  of  the  fact  that 
it  is  not  diminishing  in  any  way  existing 
authority  in  relation  to  these 
investments,  no  issues  relating  to  the 
need  for  grandfathering  arise. 

Percentage  of  Pennissible  Voting  Shares 

Commenters  expressed  support  for 
the  '97  Proposal  which  would  have 
increased  the  percentage  of  voting 
shares  permissible  for  portfolio 
investments  from  19.9  percent  to  24.9 
percent.  A  few  commenters 
recommended  higher  levels  of 
permissible  voting  shares,  as  well  as 
increasing  the  40  percent  nonvoting 
equity  Umit,  arguing  that  such  increases 
would  better  enable  U.S.  banking 
organizations  to  compete  with  foreign 
financial  institutions. 

As  noted  above,  FHCs  may  now  make 
investments  in  nonfinancia|  companies 
under  merchant  banking  authority 
without  limitation  as  to  the  percentage 
of  voting  or  nonvoting  shares  held  and 
without  restriction  geographically. 


Consequently,  the  Board  believes  it  is 
no  longer  appropriate  to  alter  in  any 
way  the  existing  Regulation  K  limits  on 
voting  and  nonvoting  shares  of  portfolio 
investment  companies.  U.S.  banking 
organizations  wishing  to  invest  in 
nonfinancial  companies  outside  the 
United  States  beyond  the  existing  limits 
of  Regulation  K  should  do  so  through 
obtaining  FHC  status.  In  these 
circiunstances,  the  existing  Regulation  K 
voting  and  nonvoting  equity  limits  on 
qualifying  portfolio  investments  do  not 
appear  to  affect  the  ability  of  U.S. 
banking  organizations  to  compete 
abroad. 

As  noted  above,  portfolio  investments 
are  only  permissible  within  these  limits 
if  the  investor  otherwise  also  does  not 
control  the  company  in  which  the 
investment  is  made.  In  this  regard, 
several  commenters  urged  the  Board  to 
clarify  that  restrictive  and  negative 
covenants,  such  as  are  conunonly  found 
in  senior  debt,  also  are  permissible  in 
connection  with  portfolio  investments 
on  the  basis  that  they  would  not  give  the 
investor  control  over  the  company.  The 
Board  believes  that  such  covenants  may 
be  permissible  so  long  as  their  purpose 
is  to  protect  the  minority  rights  of  the 
investor.  However,  such  covenants  may 
not  be  used  as  a  means  to  obtain  control 
over  a  portfolio  investment  by 
preventing  the  company  frt>m  making 
normal  business  decisions.  For  example, 
the  Board  considers  that  it  would  be 
inconsistent  with  the  mandatory 
noncontroUing  nature  of  portfolio 
investments  for  investors  to  have  the 
right  to  veto  a  company's  choices  for 
senior  management  positions.  Should 
questions  of  this  nature  arise  in 
connection  with  a  proposed  portfolio 
investment,  banking  organizations 
should  seek  the  views  of  Board  staff  as 
to  whether  the  proposed  investment 
would  qualify  as  a  portfolio  investment. 

In  this  regard,  commenters  suggested' 
that  the  Boaird  should  adopt  for 
Regulation  K  a  process  similar  to  that 
adopted  in  Regulation  Y  in  relation  to 
advisory  opinions  regarding  the  scope  of 
financial  activities.  "Hie  Board  has 
adopted  this  suggestion  and  will  seek  to 
respond  to  requests  for  advisory 
opinions  under  Regulation  K  within  45 
days  of  receipt  of  a  complete  written 
request,  unless  the  request  raises 
sinpificant  policy  issues. 

Finally,  another  commenter  sought 
clarification  as  to  whether  the 
proportionality  test  for  directors  should 
be  measured  against  the  investor's 
voting  interest  or  economic  interest, 
favoring  the  latter  measure.  The  Board 
believes  that  an  investor  in  a  portfolio 
investment  should  have  representation 
on  the  board  proportionate  to  its  voting 
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interest,  and  not  economic  interest,  in 
the  company.  More  specifically,  in  view 
of  the  restriction  on  voting  shares  held 
to  19.9  percent,  the  Board  would  expect 
that  an  investor  would  have  no  more 
than  one  director  for  every  five  seats  on 
the  board.  In  addition,  an  investor  may 
not  have  a  disproportionate 
participation  on  a  board's  executive 
committee. 

"Incidental"  Activities  in  the  United 
States 

'97  Proposal 

In  the  '97  Proposal,  the  Board 
proposed  one  additional  change  related 
to  portfolio  investments,  primarily  to 
provide  some  relief  to  U.S.  banking 
organizations  with  regard  to  the  U.S. 
activities  of  their  foreign  portfolio 
investments.  As  a  result  of  limitations  in 
the  Federal  Reserve  Act  and  the  BHC 
Act,  U.S.  banking  organizations  are 
prohibited  from  investing  in  more  than 
5  percent  of  the  voting  shares  of  foreign 
companies  that  engage  in  impermissible 
activities  in  the  United  States  other  than 
those  activities  that  are  an  incident  to 
their  international  or  foreign  business.*^ 
The  Board  previously  has  taken  the 
view  that  such  permissible  incidental 
activities  in  the  United  States  are 
limited  to  those  activities  that  the  Board 
has  determined  are  permissible  for  Edge 
corporations  to  conduct  in  the  United 
States.^' 

However,  as  discussed  above, 
companies  in  which  portfolio 
investments  are  made  generally  are 
engaged  in  industrial  or  commercial 
activities,  which  are  not  permissible 
activities  for  Edge  corporations. 
Consequently,  imder  Regulation  K  at 
present,  if  a  portfolio  investment 
company  decides  to  engage  in  activities 
in  the  United  States,  the  U.S.  banking 
organization  is  forced  to  sell  its  interest 
in  the  portfolio  investment,  even  if 
market  considerations  are  inconsistent 
with  selling  the  shares  at  that  time.  This 
divestiture  would  be  required  despite 
the  fact  that  the  U.S.  banking 
organization,  by  reason  of  the 
mandatory  noncontroUing  nature  of 
portfolio  investments,  is  unlikely  to  be 
in  a  position  to  influence  the  decision 
to  enter  the  U.S.  market.  In  the  '97 
Proposal,  the  Board  expressed  the 
concern  that,  with  the  increasing 


^"Ir  particular,  the  Federal  Reserve  Act  prohibits 
investments  in  companies  engaging  in  "the  general 
business  of  buying  or  selling  goods,  wares, 
merchandise  or  commodities  in  the  United  States." 
12  U.S.C.  615.  Section  4(c)(13)  investments  under 
the  BHC  Act  are  limited  only  by  a  requirement  that 
the  company  do  "no  business  in  the  United  States 
except  as  incident  to  its  international  or  foreign 
business." 

"See  12  CFR  211.4(e). 


globalization  of  economies  around  the 
world,  this  situation  may  become  more 
common  in  the  future. 

In  order  to  address  these  changes  in 
circumstances  and  in  view  of  the 
minority  nature  of  portfolio 
investments,  the  Board  proposed  that, 
consistent  with  the  Federal  Reserve  Act 
and  the  BHC  Act,  investors  may  retain 
portfolio  investment  companies  that 
derive  no  more  than  10  percent  of  their 
total  revenue  from  activities  in  the 
United  States  that  are  not  pennissible 
for  Edge  corporations  to  conduct  in  the 
United  States. 

In  proposing  this  change,  the  Board 
noted  the  nature  of  portfolio 
investments.  In  particular,  most 
portfolio  investments  are  ventxue  capital 
investments  that  are  not  intended  to  be 
permanent  holdings  of  the  banking 
organization  and  instead  are  intended  to 
be  sold  after  a  period  of  time.  In 
addition,  the  preponderance  of  the 
value  of  portfolio  investments  is  derived 
from  their  foreign  business. 

The  Board  invited  comment  on  this 
proposed  change.  It  also  sought 
comment  on  what  might  be  regarded  as 
an  appropriate  period  for  divestitxue  of 
non-conforming  investments,  as  well  as 
on  whether  a  time  limit  should  be 
placed  on  the  period  for  holding  these 
types  of  investments  in  view  of  their 
supposedly  medium-term  nature. 

Final  Action 

Commenters  strongly  endorsed  the 
Board's  proposed  change  in 
interpretation  of  U.S.  activities 
considered  "incidental"  to  international 
or  foreign  activities  for  this  purpose, 
althou^  some  comments  recommended 
that  R^ulation  K  should  allow  portfolio 
companies  to  derive  a  larger  percentage 
of  their  total  revenues  [e.g.,  20  or  25 
percent)  from  activities  in  the  United 
States.  Some  commenters  recommended 
that  the  Board  employ  a  percentage  of 
total  tangible  assets  test  either  in  lieu  of 
or  as  an  alternative  to  the  revenues  test, 
suggesting  that  tangible  assets  are  a 
more  stable  indicator  of  the  extent  of  a 
company's  business  in  the  United  States 
and  are  easier  to  measure. 

The  Board  adopts  the  change  as  set 
forth  in  the  '97  Proposal.  Thus,  for 
purposes  of  determining  whether  a 

Eortfolio  investment  may  continue  to  be 
eld  or  must  be  divested,  portfolio 
investment  companies  that  derive  no 
more  than  10  percent  of  their  total 
revenue  in  the  United  States  may  be 
considered  to  be  engaged  only  in 
business  that  is  an  incident  to  their 
international  or  foreign  business  and 
therefore  may  continue  to  be  held  under 
portfolio  investment  authority.  The 
Board  continues  to  believe  that  the  10 


percent  revenue  limit  is  appropriate  to 
address  globalization  concerns  and  is 
consistent  with  the  provisions  of  the 
Federal  Reserve  Act  and  the  BHC  Act. 
The  Board  further  considers  that  the 
revenue  test  is  a  better  indicator  of  the 
level  of  U.S.  activity,  rather  than  the 
amount  of  tangible  assets  in  the  United 
States  which  may  be  more  susceptible  to 
manipulation. 

A  few  commenters  requested 
clarification  of  the  operation  of  this 
limit.  In  response  to  these  requests,  the 
Board  notes  that  revenue  derived  from 
activities  in  the  United  States  in  its  view 
would  include  all  revenue  derived  from 
activities  performed  in  U.S.  offices,  but 
not  business  that  may  originate  from  the 
United  States  but  is  f>erfonned  offshore. 
It  is,  of  course,  also  ihe  case  that  this 
revenue  test  would  only  be  applied  to 
U.S.  activities  of  portfolio  investments 
that  are  not  otherwise  permissible  for 
Edge  corporations  to  conduct  in  the 
United  States. 

In  response  to  the  Board's  request  for 
comment  on  an  appropriate  divestitiue 
period  for  investments  that  exceed  the 
10  percent  revenue  limit,  a  number  of 
suggestions  were  made,  including 
allowing  U.S.  revenues  of  up  to  40 
percent  for  up  to  five  years.  Other 
commenters  variously  suggested  that  the 
Board  should  adopt  existing  debts 
previously  contracted  ("DPC")  time 
periods  for  divestiture;  allow  some  other 
specified  period  to  divest  (e.g.,  a  six 
month  period,  with  an  opportunity  for 
extensions  of  up  to  a  total  of  two  years); 
or  establish  divestiture  deadlines  on  a 
case-by-case  basis.  The  Board  is 
retaining  the  current  Regulation  K 
requirement  of  a  "prompt"  divestiture 
of  all  nonqualifying  portfolio 
investments,  which  allows  for  a  case-by- 
case  determination  as  to  the  appropriate 
period  of  time  within  which  an 
impermissible  investment  must  be 
divested. 

Aggregate  Equity  Limits  for  Dealing  and 
Portfolio  Investments 

In  the  '97  Proposal,  in  view  of  the 
significant  liberalization  in  authority 
proposed  for  bank  holding  companies  in 
relation  to  portfolio  investments,  an 
aggregate  Ihnit  on  all  portfolio 
investments  was  proposed.  The  Board 
also  proposed  an  additional  aggregate 
equity  limit  that  would  apply  to  all 
shares  held  as  portfolio  investments  and 
in  connection  with  dealing  activities. 
The  proposed  aggregate  limit  for  all 
such  investments  for  banking 
organizations  meeting  the  well- 
capitalized  and  well-managed  tests  was; 

BHC  Subsidiaries:  50  percent  of  tier  1 
capital. 
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Bank  Subsidiaries:  The  lesser  of  10 
pOTcent  of  tier  1  capital  of  the  bank,  or 
50  percent  of  the  bank  subsidiary's  tier 
1  capital. 

Underwriting  commitments  and 
shares  acquired  pursuant  to  an 
imderwriting  commitment  and  held  for 
less  than  90  days  were  excluded  from 
the  proposed  aggregate  equity  limit.  ^" 

Commenters  opposed  the  aggregation 
of  shares  held  as  portfolio  investments 
with  those  held  in  connection  with 
dealing  activity  in  determining 
compliance  with  this  limit,  again 
arguing  that  these  are  two  separate  lines 
of  business  that  should  not  be 
aggregated.  Commenters  also  opposed 
the  proposed  reduction  in  the  combined 
aggregate  limit  for  Edge  corporation 
investors,  from  the  current  100  percent 
of  tier  1  capital  to  50  percent  of  tier  1 
capital,  notwithstanding  the  ability  to 
net  dealing  positions  and  the  exclusion 
of  imderwriting  commitments  and       , 
shares  held  for  up  to  90  days  pursuant 
to  an  underwriting. 

In  view  of  the  foct  that  the  Board  has 
determined  that  it  will  not  adopt  the 
liberalization  proposed  in  relation  to 
portfolio  investments,  it  has  also 
decided  not  to  adopt  the  separate  limit 
on  total  portfolio  investments  for  any 
given  banking  organization.  In  the 
absence  of  expanded  authority  in  this 
area,  no  need  arises  for  such  a  limit. 

However,  consistent  with  the 
provisions  of  current  Regulation  K.  the 
Board  continues  to  believe  that  an 
aggregate  equity  limit  is  necessary  with 
respect  to  all  shares  held  under 
R^ulation  K  (whether  held  under 
portfolio  investment  authority  or  in 
connection  with  dealing  activity)  in 
companies  engaged  in  activities  that 
would  be  impermissible  for  a  subsidiary 
or  a  )oint  venture  under  Regulation  K. 
Accordingly,  the  Board  generally  is 
adopting  the  aggregate  limits  on  equity 
securities  held  under  Regulation  K 
previously  proposed.  Consistent  with 
the  '97  Proposal,  imderwriting 
commitments  and  shares  held  pursuant 
to  an  underwriting  commitment  for  up 
to  90  days  would  be  excluded  from  the 
aggregate  equity  limit. 

However,  in  light  of  comments 
received,  the  Boud  is  not  adopting  the 
proposed  reduction  in  the  aggregate 
limit  for  investors  that  are  subsidiaries 
of  a  member  bank.  Nevertheless,  the 


"The  Board  also  propoced  adgregate  limits  for 
investors  thet  do  not  meet  the  well-capitalized  and 
well-managed  standards  of  half  that  applicable  to 
well-capitalized  and  well-managed  organizations 
(i.e.,  25  percent  of  tier  1  capital  for  bank  holding 
company  subsidiaries,  and.  for  bank  subsidiaries, 
the  lesser  of  5  percent  of  the  parent  bank's  tier  I 
capital  or  25  percent  of  the  bank  subsidiary's  tier 
1  capital. 


Board  continues  to  believe  it  is 
important  to  tie  the  aggregate  limit  for 
bank  subsidiaries  to  the  capital  levels  of 
both  the  member  bank  and  the  bank 
subsidiary  investor.  Accordingly,  the 
aggregate  equity  limit  for  subsidiaries  of 
banks  will  be  the  lesser  of  20  percent  of 
the  tier  1  capital  of  the  member  bank  or 
100  percent  of  the  tier  1  capital  of  the 
bank  subsidiary.  ^^ 

Commenters  also  requested 
clarification  on  whether  the  aggregate 
equity  limits  include:  (i)  only  equity 
securities  held  by  the  investor  and  its 
downstream  sul^idiaries  or  securities 
held  by  all  its  affiliates;  and  (ii)  only 
shares  held  under  the  authority  of 
Regulation  K  .  The  Board  notes  that, 
with  respect  to  a  particular  investor, 
these  limits  will  include  all  equity 
securities  held  by  the  investor  and  its 
downstream  subsidiaries  under 
Regulation  K  authority,  whether  arising 
in  connection  with  portfolio 
investments  or  dealing  activity.^"  Thus, 
the  aggregate  equity  limit  will  not 
include  investments  in  joint  ventures  or 
subsidiaries  imder  Regulation  K,  or 
merchant  banking  or  any  other 
investments  made  under  authority  other 
than  Regulation  K. 

One  commenter  recommended  that 
the  Board  permit  aggregate  dealing 
positions  to  be  calculated  on  a  quarterly 
average  and  suggested  a  "preclearance" 
program  for  additional  authority  beyond 
the  regulatory  limits.  The  Board 
considers  that  determining  compliance 
with  these  limits  on  the  baisis  of  a 
quarterly  average  would  be 
inappropriate  and  potentially  be  subject 
to  considerable  manipulation.  As  noted 
above,  should  an  organization  wish  to 
engage  in  equity  securities  activities 
without  limit  it  should  do  so  under  FHC 
status  subject  to  the  FHC  qualifying 
criteria.  For  these  reasons,  the  Board 
declines  to  adopt  these  proposals. 

Insurance  Activities 

Reinsurance  Proposal 

Section  211.5(d)(16)  of  Regulation  K 
presently  authorizes  bank  holding 
companies  to  own  foreign  companies 
that  underwrite  and  reinsure  life, 
annuity,  pension-fund  related,  and  other 


'■  An  additional  commMit  recommended  that  the 
aggresBle  equity  limit  should  be  expressed  as  a 
percentage  of  assets,  rather  than  at  a  percentage  of 
tier  1  capital.  The  Board  believes  that  tying  the 
equity  limit  to  tier  1  capital  is  a  more  appropriate 
restriction  on  the  level  of  aggregate  equity  activities 
under  Regulation  K  and  therefore  is  not  adopting 
this  recommendation. 

^  The  Board  also  notes  that  application  of  the 
dealing  limit  on  shares  held  in  a  single  issuer  will 
also  proceed  on  this  same  basis,  except  that  shares 
held  as  a  portfolio  investment  will  not  be  included 
in  determining  compliance  with  the  single 
company  dealing  limit  as  discussed  above. 


types  of  insurance,  where  the  associated 
risks  have  been  previously  determined 
by  the  Board  to  be  actuarially 
predictable.  Prompted  by  the  Board's 
consideration  in  1997  of  a  bank  holding 
company's  request,  the  Board  requested 
comment  on  whether  the  reinsurance 
(via  a  retrocession  agreement  with  an 
imaffiliated  ofiishore  reinsurer)  by  a 
foreign  subsidiary  of  U.S.  bank  holding 
company  of  all  or  a  portion  of  the  risk 
of  policies  or  annuities  sold  in  the 
United  States  by  U.S.  affiliates  of  the 
bank  holding  company  or  unrelated 
parties  could  be  considered  to  fall 
within  this  authority.  It  queried  whether 
the  fact  that  the  risk  to  be  reinsured  is 
in  the  United  States  could  cause  the 
activity  to  be  considered  located  in  the 
United  States,  particularly  given  the 
potentially  significant  involvement  of 
the  bank  holding  company's  U.S. 
affiliates. 

Several  insurance  trade  associations 
opposed  any  expansion  of  authority  in 
this  area.  They  argued  that  the 
reinsmance  activity  necessarily  would 
be  domestic  because  of  its  complete 
dependence  on  U.S.  insurance  sales.  In 
addition,  they  suggested  the  reinsmance 
activity  would  expose  U.S.  banks  to 
uimecessary  risk  and  conflicts  of 
interests,  be  contrary  to  Board 
precedent,  transfer  regulatory  scrutiny 
of  domestically-originated  risks  bom  the 
state  regulators  to  less  rigorous  and 
untested  international  regimes,  and  set 
the  stage  for  U.S.  banking  organizations 
to  underwrite  and  reinsure  ul  types  of 
insurance  through  foreign  subsimaries. 
Ultimately,  they  argued,  any 
liberalization  in  this  area  should  come 
from  Congress,  not  the  Board. 

SeveralU.S.  banking  trade 
associations  and  hanking  organizations 
expressed  support  for  expanded 
authority  as  described  La  the  '97 
Proposal.  They  emphasized  that  the 
proposal  would  only  modestly  extend 
an  activity  (i.e.,  imderwriting  and 
reinsuring  life  insurance  abroad)  long 
regarded  as  permissible  by  the  Board.  In 
addition,  they  maintained  that  the 
permissible  U.S.  insurance  sales  woidd 
be  only  an  incidental,  and  not  a 
primary.  feat\ire  of  an  activity — 
reinsuraix» — having  an  essentially 
foreign  character.  They  noted  that  many 
activities  in  which  U.S.  banking 
organizations  are  permitted  to  engage 
abroad  are  related  to  their  U.S.  activities 
{e.g.,  securities  activities)  and  asserted 
that  the  relation  in  this  instance 
between  the  reinsurance  activity  and  the 
U.S.  insurance  sales  similarly  should 
not  result  in  rejection  of  the  proposed 
activity.  These  commenters  also  argued 
that  the  proposal  would  further  the  Edge 
Act's  stated  purpose  of  enhancing  U.S. 
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banking  organizations'  competitiveness 
abroad. 

As  noted  above,  the  GLB  Act  was 
enacted  subsequent  to  the  issuance  of 
the  Board's  reinsurance  proposal.  The 
GLB  Act  allows  FHCs  to  conduct 
insurance  activities  on  a  worldwide 
basis  and  demonstrates  a  Congressional 
preference  for  conducting  such 
activities  through  subsidiaries  of  FHCs. 
The  Board  does  not  believe,  and  the 
comments  on  the  Board's  proposal  have 
not  shown,  that  competitive  concerns 
require  U.S.  banking  organizations  to 
proceed  under  Regulation  K  in  the 
conduct  of  this  activity  rather  than  GLB 
authority.  Accordingly,  the  Board 
declines  to  adopt  the  reinsurance 
proposal.  As  at  present,  however,  a 
banildng  organization  may  seek  the 
Board's  specific  consent  to  engage  in 
insurance  activities  more  expansive 
than  those  expressly  authorised  under 
the  regulation. 

Other  Comments 

Supporters  of  the  Board's  reinsurance 
proposal  urged  the  Board  to  liberalize 
Regulation  K's  insurance  provisions 
further  in  several  respects.  First,  they 
recommended  that  the  Board  eliminate 
the  requirement  that  U.S.  banks  obtain 
Board  approval  before  engaging  in 
insurance  activity  through  foreign 
subsidiaries,  asserting  that  banking 
organizations  should  be  given  maximum 
flexibility  to  determine  how  to  structure 
these  activities.  One  commenter 
suggested  that  the  Board  replace  the 
proposed  prior  approval  requirement 
with  a  30-day  pfcor  notice  requirement. 
On  balance,  the  Board  believes  it  is 
appropriate  to  continue  to  require  prior 
Board  approval  for  such  activities. 
Further,  absent  demonstration  of  a 
compelling  need  for  competitive 
reasons,  the  Board  expects  insiuance 
underwriting  (other  than  credit  life 
insurance  and  credit  accident  and 
health  insurance)  to  be  conducted 
through  subsidiaries  of  the  holding 
company,  or  otherwise  under  the 
expanded  authority  provided  in  GLB. 

The  commenters  also  argued  that  U.S. 
banking  organizations  should  not  be 
required  to  deconsolidate  and  deduct 
investments  in  foreign  insurance 
companies  from  the  holding  company's 
capital  for  capital  adequacy  purposes, 
arguing  that  such  a  requirement  is 
inappropriate  and  disproportionate  to 
the  risks  involved.  The  Board  disagrees 
and  declines  to  eliminate  this 
requirement.  The  consolidation  of 
insurance  activities  may  result  in 
overstated  capital  ratios  because  the 
risk-based  capital  adequacy  framework 
does  not  take  into  account  traditional 
insurance  risks.  Although  FHCs 


currentiy  may  consolidate  their 
insurance  companies  for  purposes  of 
their  capital  ratios,  for  supervisory 
purposes  their  capital  ratios  also  are 
analyzed  after  deconsolidation  and 
deduction  of  such  companies.  Retaining 
the  deconsolidation  and  deduction 
requirement  in  Regidation  K  also  would 
be  consistent  with  proposed  revisions  to 
the  Basel  Capital  Accord. 

In  addition,  the  commenters  urged  the 
Board  to  expand  the  types  of  insiuance 
foreign  subsidiaries  of  bank  holding 
companies  may  underwrite  and 
reinsure,  to  encompass  all  credit-related 
insurance  (including  insurance 
incidental  to  leasing  activities  or 
mortgage  transactions,  and  motor 
vehicle  comprehensive  insurance  in 
connection  with  car  loans).  In  the 
Board's  view,  in  light  of  passage  of  GLB. 
there  should  be  no  general  expansion  of 
permissible  types  of  insurance 
imderwriting  under  Regulation  K.  As  at 
present,  however,  application  may  be 
made  on  a  case-by-case  basis  for  the 
Board's  approval  to  engage  in  additional 
types  of  insurance  activities  usual  in 
connection  with  the  business  of  banking 
abroad. 

Debt/Equity  Swaps 

Regulation  K  currently  permits 
banking  organizations  to  swap  certain 
developing  country  debt  for  equity 
interests  in  companies  of  any  type. 
Established  in  1987  to  assist  banking 
organizations  in  managing  large 
amounts  of  nonperforming,  illiquid 
sovereign  debt,  these  foreign  investment 
provisions  are  more  liberal  than 
Regulation  K's  other  investment 
provisions.  Under  certain  conditions  set 
out  in  Regulation  K,  investtws  may 
invest  under  general  consent  authority 
up  to  one  percent  of  their  tier  1  capital 
in  up  to  40  percent  of  the  shares,, 
including  voting  shares,  of  private 
sector  companies  in  eligible  countries. 
Such  an  investment  must  be  held 
through  the  bank  holding  company, 
unless  the  Board  specifically  permits  it 
to  be  held  through  the  bank  or  a  bank 
subsidiary.  Eligible  countries  are 
defined  as  those  that  have  rescheduled 
their  debt  since  1980,  or  any  country  the 
Board  deems  to  be  eligible. 

Since  the  debt/equity  swap  provisions 
were  introduced,  a  well  developed 
secondary  market  in  developing  country 
debt  has  emerged.  The  vast  bulk  of 
developing  country  problem  debt  has 
been  repackaged  in  die  form  of  long- 
term  Brady  bonds,  mostly  denominated 
in  U.S.  dollars  and  fully  collateralized 
as  to  principal  by  U.S.  government 
bonds.  Many  banking  organizations 
actively  trade  these  instruments  in  the 
secondary  market. 


Due  to  the  development  of  the 
secondary  markets  for  emerging  market 
debt,  U.S.  banks  now  have  the  same 
options  with  regard  to  many  of  these 
assets  as  they  have  with  other  bank 
assets — namely,  they  can  hold  the  asset 
with  a  view  toward  collecting  at 
maturity  or  sell  the  asset  for  cash  to 
invest  in  other  bank  eligible  assets. 
Indeed,  the  sovereign  debt  of  most  of  the 
historically  "eligible  countries"  is  no 
longer  illiquid,  and  those  eligible 
countries  that  account  for  the  vast  share 
of  rescheduled  debt  have  largely 
regularized  their  relations  with 
commercial  banks. 

In  light  of  these  changed 
circumstances  and  to  redirect  this 
special  authority  to  the  asset  quality 
problem  it  was  originally  intended  to 
help  resolve,  in  the  '97  Proposal  the 
Board  proposed  to  redefine  the  term 
"eligible  country."  Under  the  proposed 
definition,  only  countries  with  currentiy 
impaired  sovereign  debt  [i.e.,  debt  for 
wldch  an  allocated  transfer  risk  reserve 
would  be  required  under  the 
International  Lending  Supervision  Act 
and  for  which  there  is  no  liquid  marirat) 
would  be  eligible  for  investments 
through  debt/equity  swaps  tmder 
Regulation  K.  Existing  holdings  of  such 
investments  would  be  grandfathered, 
subject  to  the  existing  divestiture 
periods  applicable  to  such  investments 
(i.e.,  generally,  10  years  from  the  date  of 
acquisition). 

The  Board  solicited  comment  on  these 
proposed  changes.  It  also  sought 
comment  on  whether,  altnnatively,  the 
debt/equity  swap  authority  should  be 
eliminated  as  ol»olete. 

Several  commenters  supported  the 
proposed  changes.  Only  one  comment 
opposed  the  change  to  the  definition  of 
an  "eligible  country".  Another 
commentOT  urged  the  Board  to  extend 
the  general  consent  authority  for  debt/ 
equity  swaps  to  such  investments  made 
by  banks  and  bank  subsidiaries.  The 
Board  continues  to  believe  the 
additional  authority  granted  imder  the 
debt/equity  swap  provisions  should  be 
limited  to  countries  with  currentiy 
impaired  debt,  in  light  of  the 
developments  described  above  and, 
accordingly,  adopts  the  proposed 
change  to  die  definition  of  an  "eligible 
country."  The  Board  also  considers  that 
general  consent  authority  for  engaging 
in  debt/equity  swaps  under  the  bank 
continues  to  be  inappropriate.  As  at 
present,  a  bank  or  bank  subsidiary  may 
seek  authority  fittm  the  Board  to  hold 
such  an  investment  on  a  case-by-case 
basis. 
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Streamlining  Application  Procedures 

General  Consent  Limits 


The  Board  noted  in  the  '97  Proposal 
that,  although  existing  Regulation  K 
procedures  have  proved  effective  in 
maintaining  the  safety  and  soimdness  of 
U.S.  banks'  international  operations, 
they  have  become  increasingly  complex 
over  the  years.  For  example,  under  prior 
notice  procedures,  the  Board  has 
reviewed  all  foreign  investments  made 
by  banking  organizations  above  a  de 
minimis  level  as  a  principal  mechanism 
for  overseeing  the  safety  and  soundness 
of  the  investing  organization.  In  view  of 
the  shift  in  emphasis  to  supervision 
based  upon  risk  management 
capabilities,  the  Board  believes  that 
prior  review  of  relatively  small 
investments  is  no  longer  useful  as  a 
fundamental  supervisory  tool, 
especially  where  the  investor  is  well- 
capitalized  and  well-managed. 
Accordingly,  the  Board  proposed  that 
only  significant  investments,  as 
determined  solely  on  the  basis  of  the 
investor's  capital,  would  be  subject  to 
prior  review  by  the  Board,  provided  that 
the  investors  are  well-capitalized  and 
well-managed.2'  The  proposed  changes 
to  the  general  consent  procedures 
attempt  to  balance  safety  and  soundness 
considerations  with  the  objective  of 
enhancing  the  ability  of  U.S.  banking 
organizations  to  compete  with  foreign 
banks  overseas. 

Limits  on  Investments  in  One  Company 

Historically,  all  general  consent 
investments  under  Regulation  K  were 
subject  to  absolute  dollar  limits. 
Currently,  the  general  consent  limit  for 
most  investments  is  $25  million. 
However,  as  a  result  of  amendments  to 
Regulation  K  implemented  in  December 
1995,  certain  investments  by  strongly 
capitalized  and  well-managed  banks  are 
subject  to  Board  review  only  to  the 
extent  they  exceed  a  percentage  of  the 
investor's  capital. 

In  the  '97  Proposal,  the  Board 
proposed  expanding  upon  this  approach 
by  eliminating  the  absolute  dollar  limits 
on  foreign  investments  permissible 
under  general  consent  authority  for 
well-capitalized  and  well-managed 
investors  (with  the  exception  of  those 
applicable  to  portfolio  investments 
made  under  the  bank).  Under  the 
proposal,  general  consent  limits  for  all 
investors  (bank  holding  companies, 
banks,  and  Edge  corporations)  would  be 


"  The  proposed  definitions  of  well-managed  and 
well-capitalized  for  these  purposes  are  discussed 
infra  under  the  heading  "Well-capitalized/Well- 
managed  Standards." 


based  solely  on  a  percentage  of  their  tier 
1  capital.  22 

The  limits  on  individual  investments 
made  under  general  consent  authority 
would  vary  according  to  the  investor 
(bank  holding  company,  bank,  or  Edge 
corporation)  and  the  type  of  entity  in 
which  the  investment  is  made.  For  well- 
capitalized  and  well-managed  investors, 
the  Board  proposed  the  following 
percentage  limits. 

General  consent  limits  on  investment  in 
a  subsidiary 

Bank  holding  company:  10  percent  of 
tier  1  capital  of  the  bank  holding 
company. 

Bank:  2  percent  of  tier  1  capital  of  the 
bank. 

Bank  subsidiaries:  the  lesser  of  2 
percent  of  tier  1  capital  of  the  bank  or 
10  percent  of  tier  1  capital  of  the  bank 
subsidiary. 

General  consent  limits  on  investment  in 
a  joint  venture 

Bank  holding  company:  5  percent  of 
tier  1  capital  of  the  bank  holding 
company. 

BanJc.- 1  percent  of  tier  1  capital  of  the 
bank. 

Bank  subsidiaries:  the  lesser  of  1 
percent  of  tier  1  capital  of  the  bank  or 
5  percent  of  tier  1  capital  of  the  bank 
subsidiary. 

These  limits  were  proposed  on  the 
basis  that  they  reflected  the  risk 
involved  in  the  type  of  investment.  A 
higher  percentage  of  capital  would  be 
permitted  in  the  case  of  an  investment 
in  a  subsidiary  as  opposed  to  an 
investment  in  a  joint  vent\ire  because 
the  latter  is  considered  to  carry  a  greater 
risk  of  loss.  Thus,  with  joint  ventures, 
investors  acquire  less  than  full  control, 
and  the  record  on  such  investments  has 
shown  that  they  experience  a  higher  rate 
of  loss.  As  a  result,  most  U.S.  banks  do 
not  now  make  sizeable  joint  venture 
investments.  In  light  of  these 
considerations,  the  Board  believed  that 
lower  general  consent  limits  may  be 
appropriate  for  joint  venture 
investments. 

For  investors  that  fail  to  meet  the 
well-capitalized  or  well-managed 
standards,  the  Board  proposed  the 
following  limits.  Individual  investments 
under  general  consent  authority  would 
be  limited  to  the  lesser  of  $25  million 
or  5  percent  of  tier  1  capital  in  the  case 


"  Under  the  proposal,  if  the  Edge  corporation 
were  making  the  investment,  then  the  Edge 
corporation,  the  member  bank,  and  the  bank 
holding  company  would  be  required  to  meet  the 
well-capitalized  and  well-managed  tests.  If  the 
member  bank  were  maJung  the  investment,  then  the 
bank  and  the  bank  holding  company  would  be 
required  to  meet  the  test*. 


of  an  investor  that  is  a  bank  holding 
company,  and  the  lesser  of  $25  million 
or  1  percent  of  tier  1  capital  if  the 
investor  is  a  member  bank.  Limits  on 
individual  investments  for  an  Edge 
corporation  would  be  $25  million  or  the 
lesser  of  1  percent  of  the  parent  bank's 
'  tier  1  capital  or  5  percent  of  the  Edge's 
tier  1  capital.  The  Board  also  proposed, 
however,  that  authority  would  be 
delegated  to  the  Ehrector  of  Banking 
Supervision  and  Regulation  to  approve 
higher  investment  limits  on  a  case-by- 
case  basis  or  as  part  of  an  investment 
program  as  described  further  below. 

Ine  Board  sought  comment  on  these 
proposed  limits,  noting  that  these  limits 
woiild  only  cover  investments  made 
under  general  consent  authority;  larger 
investments  may  continue  to  be  made 
with  30  days'  prior  notice.  Noting  that 
an  arg\iment  could  be  made  that,  in 
cases  involving  investments  by  an  Edge 
corporation,  the  well-capitalized  and 
well-managed  tests  should  be  based  on 
a  review  of  the  parent  bank,  not  the 
Edge  corporation,  the  Board  also  sought 
comment  on  the  Board's  proposal  to 
impose  limits  tied  to  the  condition  of 
the  Edge. 

Commenters  expressed  general 
support  for  the  Board's  percentage-of- 
capital  limits  approach  and  proposal  to 
reserve  the  greatest  liberalization  to 
well-capitalized  and  well-managed 
investors.  Several,  however,  objected  to 
the  proposed  general  consent  limits  for 
bank  subsidiaries,  arguing  that  they  will 
have  the  effect  of  reducing  the  general 
consent  investment  authority  of  some 
investors.  Comments  advanced  a 
number  of  rationales  for  either  retaining 
the  existing  limits,  at  least  for  well- 
capitalized  and  well-managed  bank 
subsidiaries,  or  for  increasing  the 
proposed  limits. 

Ine  Board  believes  the  proposed 
general  consent  limits  for  investments 
by  bank  subsidiaries  are  sufficient.  The 
Board  therefore  is  adopting  the  limits  as 
proposed.  Should  investors  desire 
increased  general  consent  authority, 
they  may  increase  capital  levels  at  the 
bank  and/or  bank  subsidiary  level,  as 
warranted.  Additionally,  as  noted  . 
above,  an  investment  in  excess  of  the 
general  consent  limits  may  still  be  made 
following  prior  notice  procedures  or 
with  the  specific  consent  of  the  Board. 
In  any  event,  the  Board  notes  that,  in 
most  instances,  the  binding  constraint  is 
the  member  bank's  capital. 

Two  commenters,  however,  noted  that 
the  proposed  general  consent  limits 
mi^t  be  especially  constraining  for 
organizations  whose  Edge  corporations 
are  minimally  capitalized.  They 
recommended  that  the  Board  allow  a 
well-capitalized,  well-managed  parent 
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bank  to  make  de  minimis  general 
consent  investments  through  its  Edge 
corporation,  even  if  that  investment 
would  be  greater  than  otherwise  would 
be  allowed  under  the  limits  applicable 
to  the  Edge.  The  Board  disagrees  and 
continues  to  be  of  the  view  that  it  is 
important  to  retain  the  well-capitalized 
and  well-managed  tests  for  the  Edge 
corporation  itself  as  one  of  the  bases  for 
determining  limits  applicable  to  general 
consent  investments.  This  approach  will 
help  to  ensure  the  safety  and  soundness 
of  Edge  corporations  in  their  own  right 
and  is  consistent  with  the  statutory  (and 
supervisory)  rationale  imderlying  Edge 
corporations.  As  discussed  above, 
Congress  limited  the  amoimt  of  capital 
that  banks  could  invest  in  Edge 
corporations,  which  in  turn  could  invest 
in  activities  otherwise  prohibited  to 
banks  that  were  perceived  to  be  higher 
risk.  Congress  also  subjected  Edge 
corporations  to  regulation  and 
examination  by  the  Federal  Reserve.  For 
these  reasons,  the  Board  considers  that 
Edge  corporations  should  themselves  be 
operating  satisfactorily  and  not  be  a 
source  of  potential  weakness  to  its 
parent  bank.  The  Board  therefore  is 
adopting  in  final  the  proposed  general 
consent  limits  that  are  tied  to  the 
condition  of  the  Edge. 

In  response  to  the  Board's  request  for 
comment  on  the  imposition  of  different 
general  consent  limits  on  investments  in 
subsidiaries  and  joint  ventures,  two 
commenters  maintained  that  imposing 
different  limits  on  these  investments  is 
im justified,  arguing  that  the  activities 
present  similar  risks.  The  Board 
disagrees  and  continues  to  be  of  the 
view  stated  in  the  '97  Proposal  that 
investments  in  joint  ventures  involve 
greater  risks  than  investments  in 
subsidiaries.  Consequently,  the  Board 
adopts  the  limits  on  investments  in 
subsidiaries  and  joint  ventures  as 
proposed. 

Iwo  commenters  noted  the  lack  of  a 
general  consent  mechanism  for 
incremental  investments  in  a  subsidiary 
or  joint  venture  once  the  individual 
company  investment  limit  is  reached. 
They  recommended  the  inclusion  of 
such  a  provision  to  allow  investors  to 
make  additional  small  investments 
quickly,  without  encumbering  both  the 
investor  and  the  Board  with  a  case-by- 
case  regulatory  review.  They  further 
suggested  that  such  investments  be 
excluded  fixim  the  12-month  rolling 
aggregate  general  consent  limits.  The 
Board  does  not  believe  that  these 
changes  should  be  made  to  the  proposal. 
As  noted  above,  an  investor  may 
increase  its  investment  limit  by 
increasing  its  capital.  Moreover,  an 
investor  that  has  reached  its  individual 


company  investment  limit  may  apply  to 
the  Director  of  the  Division  of  Banking 
Supervision  and  Regulation  for 
appropriate  relief  or  may  submit  a  long- 
range  investment  plan  for  preclearance. 
as  discussed  further  below. 
Accordingly,  the  Board  is  retaining  the 
requirement  that  investments  beyond 
those  permissible  imder  general  consent 
authority  must  be  made  under  the  prior 
notice  procedures  unless  relief  is 
otherwise  granted. 

One  commenter  proposed  allowing 
investors  to  carry  forward  and 
accumulate  for  five  years  imused 
investments  of  cash  dividends,  as  is 
presently  authorized  under  Regulation 
K.  The  Board  believes  that  this 
provision  is  no  longer  necessary  in  light 
of  the  expansion  of  the  general  consent 
limits  and  the  ability  of  investors  to  seek 
waivers  or  obtain  preclearance  of  an 
investment  program. 

Another  commenter  noted  that  the 
Board's  proposal  would  render 
investments  in  general  partnerships  and 
unlimited  liability  companies  in 
amounts  of  less  than  $25  million 
ineligible  for  the  general  consent 
provisions  and  recommended  that  the 
Board  preserve  the  general  consent 
status  quo  for  such  investments  by  well- 
capitalized,  well-managed  banking 
institutions.  The  final  rule  adopts  this 
recommendation. 

Commenters  also  urged  the  Board  to 
clarify  that  investments  in  single- 
purpose  subsidiaries  formed  solely  for 
the  purpose  of  facilitating  a  specific 
financing  transaction  (e.g.,  special 
purpose  corporations  formed  by  Edge 
corporations  engaged  in  specific  leasing 
transactions  with  a  single  customer) 
would  not  be  subject  to  the  individual 
or  aggregate  general  consent  limits.  The 
Board  will  continue  to  exclude  such 
investments  from  the  application  or 
prior  notice  procedures  provided  the 
investment  serves  solely  to  finance  a 
leasing  transaction. 

Aggregate  Limits 

The  limits  on  general  consent 
investments  in  any  one  company  are 
intended  to  address  the  fact  that 
individual  foreign  investments  above  a 
certain  size  may  be  a  soiux:e  of  potential 
concern,  and  therefore  prior  review  of 
such  investments  shoidd  be  required.  In 
addition,  the  Board  is  also  concerned 
with  any  rapid  increase  in  an 
organization's  foreign  investments 
overall,  made  without  prior  review. 
Accordingly,  in  the  '97  Proposal,  the 
Board  proposed  that  when  the 
ciunulative  investments  made  under 
general  consent  reach  a  certain  amount 
over  a  given  period,  new  or  additional 
investments  would  become  subject  to 


prior  review.  Investments  by  all 
affiliates  of  a  bank  holding  company 
would  be  taken  into  accotmt  in 
determining  compliance  of  the  holding 
company  with  the  aggregate  limits; 
investments  of  subsidiaries  of  a  bank  or 
of  an  Edge,  respectively,  would  be 
aggregated  in  determining  compliance 
with  their  limits.  Under  the  proposed 
liberalized  general  consent  procedures, 
the  new  aggregate  limit  for  all 
investments  diuing  any  12-month 
period  for  investors  meeting  the  well- 
capitalized  and  well-managed  tests 
would  be: 

Bank  holding  companies:  20  percent 
of  tier  1  capital. 

Bank:  10  percent  of  tier  1  capital  of 
the  bank. 

Bank  subsidiaries:  the  lesser  of  10 
percent  of  tier  1  capital  of  the  bank  or 
50  percent  of  the  ba])k  subsidiary's  tier 
1  capital. 

The  Board  considered  that,  because 
the  bank  would  have  the  exposure  on  a 
consolidated  basis  for  investments  by 
either  the  bank  or  the  Edge,  these 
investments  should  have  a  combined 
aggregate  limit.  However,  the  Board 
proposed  that  this  limit  could  be 
waived,  in  whole  or  in  part,  by  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  under 
delegated  authority,  based  upon  a 
review  of  the  financial  strength  of  the 
investor  and  its  investment  strategy  and 
business  plans. 

For  bank  holding  companies,  banks  or 
Edge  corporations  that  are  adequately 
capitalized  but  do  not  meet  the  well- 
capitalized  and  well-managed 
standards,  the  Board  proposed  that  the 
aggregate  limits  on  all  investments  made 
imder  authority  of  general  consent  in 
any  12-month  period  would  be  half  that 
applicable  to  well-capitalized  and  well- 
managed  organizations  (i.e.,  10  percent 
of  tier  1  capital  for  bank  holding 
companies,  5  percent  of  tier  1  capital  for 
banks,  and,  for  Edge  corporations,  the 
lesser  of  5  percent  of  the  parent  bank's 
tier  1  capital  or  10  percent  of  the  Edge's 
tier  1  capital).  In  determining 
compliance  with  the  aggregate  limits, 
investments  under  Regulation  K  by  all 
subsidiaries  of  the  investor  would  be 
taken  into  accoimt. 

A  number  of  conunents  were 
submitted  regarding  these  provisions. 
Some  argued  that  there  should  be 
separate  rolling  12-month  aggregate 
limits  for  portfolio  investments  and 
investments  in  subsidiaries  and  joint 
ventures.  Other  commenters  objected  to 
the  inclusion  of  dealing  positions  in  the 
rolling  12-month  limits,  and  one  argued 
that  the  percentage  limits  should  be 
increased  if  portfolio  investments  and 
dealing  activities  are  both  included  in 
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detennining  compliance  with  the  limits. 
A  few  commenters  also  requested 
clarification  of  whether  additional 
investments  in  a  company  equal  to  cash 
dividends  from  the  company, 
investments  acquired  from  an  affiliate, 
and  investments  made  under  the  prior 
notice  and  specific  consent  provisions 
would  be  included  within  the  proposed 
rolling  12-month  aggregate  limits.  They 
recommended  that  the  final  regulation 
explicidy  exclude  these  investments 
from  the  aggregate  limits. 

As  discussed  above,  the  aggregate 
limits  are  designed  to  address  concerns 
that  a  banking  organization  may  use 
expanded  general  consent  investment 
authority,  including  that  available  in 
relation  to  portfolio  investments,  to 
expand  excessively  within  a  short  time 
period.  The  Board  notes  that  these 
limits  are  set  at  faurly  high  levels  as  a 
percentage  of  tier  1  capital.  In  order  to 
provide  a  meaningful  constraint  on 
excessively  rapid  growth,  in  the  Board's 
view  all  amounts  invested  during  the 
rolling  12-month  period  should  be 
included  in  the  aggregate  limit.  The 
Board  does  not  consider  that  any  action 
should  be  taken  to  exclude  portfolio 
investments  from  other  investments  in 
subsidiaries  and  joint  ventures  for 
purposes  of  the  aggregate  general 
consent  limit.  After  further 
consideration,  however,  the  Board 
considers  that  shares  acquired  in 
connection  with  Regulation  K  dealing 
activity  should  be  excluded  from  the 
rolling  12-month  aggregate  limit,  in 
view  of  the  important  differences  in  the 
nature  of  dealing  activity.  Aside  from 
this  change,  in  view  of  the  ability  of  a 
banking  organization  to  increase  its 
general  consent  limits  by  increasing 
capital,  and  the  availability  of  other 
procedxires  for  securing  authority  to 
make  investments  should  the  limits 
prove  constraining  (such  as  seeking  a 
waiver  of  limits  on  a  case-by-case  basis 
or  obtaining  preclearance  for  an 
investment  program),  the  Board  adopts 
the  proposed  aggregate  general  consent 
limits.  -  1 

Preclearance  of  Investment  Frogram 

In  connection  with  the  foregoing,  the 
Board  also  in  1997  proposed 
establishing  a  procedure  that  would 
allow  U.S.  banking  organizations  to 
obtain  preclearance  of  an  investment 
program,  even  though  one  or  more  of 
the  investments  would  be  in  excess  of 
the  individual  or  aggregate  general 
consent  investment  limits  and  would  be 
made  over  a  time  period  longer  than  one 
year.  Preclearance  authority  would  be 
delegated  to  the  Director  of  Banking 
Supervision  and  Regidation,  with  the 
consent  of  the  General  Counsel.  The 


Board  solicited  comment  on  whether 
such  a  program  woidd  be  useful  to  U.S. 
banking  organizations  and  whether  it 
should  be  available  to  all  banking 
organizations,  including  those 
organizations  that  are  not  well- 
capitalized  and  well-managed. 

In  response  to  the  Board's  request  for 
comment,  several  commenters 
recommended  that  the  Board  adopt  the 
proposed  preclearance  investment 
program  as  enhancing  U.S.  banking 
organizations'  international 
competitiveness.  Commenters  believed 
that  the  preclearance  process  should 
focus  on  the  merits  of  the  applicant, 
rather  than  the  specifics  of  the 
investment  program.  They  argued  that, 
for  the  preclearance  option  to  be 
effective,  the  regulatory  review  process 
must  be  rapid  and  must  not  impose 
excessively  narrow  parameters  on  the 
types  of  investments  permitted. 

The  Board  is  adopting  the  proposed 
preclearance  program  that  would  allow 
investors  to  seek  authority  to  exceed  the 
individual  or  rolling  12-month  aggregate 
general  consent  investment  limits. 
Because  of  the  differing  foreign 
investment  needs  of  U.S.  baling 
organizations,  the  Board  is  not  at  this 
time  placing  specific  limitations  on  the 
scope  of  the  preclearance  process,  but 
rather  will  assess  each  proposal  on  a 
case-by-case  basis.  The  Board  believes 
this  approach  provides  maximum 
flexibility  and  will  increase  the  utility  of 
the  process  to  all  investors.  Any 
preclearance  request  should  be  in 
writing  and  should  indicate:  (i)  The 
amount  of  preclearance  authority 
sought:  (ii)  the  period  of  time  for  which 
such  authority  is  sought;  (iii)  the 
strategic  plan  detailing  the  reasons  for 
seeking  preclearance  authority;  (iv) 
whether  the  applicant  satisfies  the  well- 
capitalized  and  well-managed  criteria; 
and  (v)  capital  projections  based  upon 
anticipated  investments  made  under  the 
preclearance  authority. 

Commenters  also  recommended  that 
investors  be  permitted  to  present  their 
investment  programs  as  prior  notices, 
rather  than  as  applications  for  specific 
consent.  One  commenter  recommended 
that  such  authority  be  delegated  to 
individual  Reserve  Banks,  rather  than  to 
the  Director  of  Banking  Supervision  and 
Regulation.  In  light  of  the  fiict  that  the 
preclearance  process  under  Regulation 
K  is  new,  the  Board  believes  that  it  is 
important,  at  least  initially,  for  these 
requests  to  be  processed  at  the  Board 
under  specific  consent.  The  procedures 
for  obtaining  preclearance  authority  will 
be  reviewed  aiter  the  Board  gains 
experience  with  the  process. 


Authorization  To  Invest  More  Than  Ten 
Percent  of  a  Bank's  Capital  in  Its  Edge 
and  Agreement  Corporation 
Subsidiaries 

Under  a  September  1996  amendment 
to  section  25A  of  the  Federal  Reserve 
Act,  member  banks  may  invest  more 
than  10  percent  and  up  to  20  percent  of 
capital  and  surplus  in  the  stock  of  Edge 
and  agreement  corporation  subsidiaries 
with  the  Board's  prior  approval.  The 
Board  may  not  approve  such 
investments  imless  it  determines  that 
the  investment  of  an  additional  amoimt 
by  the  bank  would  not  be  imsafe  or 
unsound. 

The  Board  proposed  to  implement 
this  provision  by  adding  an  application 
requirement  to  Regulation  K  for  banks  to 
obtain  the  Board's  approval  to  invest  in 
excess  of  10  percent  of  a  bank's  capital 
in  the  stock  of  Edge  and  agreement 
corporations.  The  Board  noted  that  it 
would  take  the  following  criteria  into 
account  in  reaching  a  decision  on  such 
an  application:  (i)  The  composition  of 
the  assets  of  the  bank's  Edge  and 
agreement  corporations;  (ii)  the  total 
capital  invested  by  the  bank  in  its  Edge 
and  agreement  corporations  when 
combined  with  retained  earnings  of  the 
Edge  and  agreement  corporations 
(including  retained  earnings  of  any 
foreign  bank  subsidiaries)  as  a 
percentage  of  the  bank's  capital;  (iii) 
whether  the  bank,  bank  holding 
company,  and  Edge  and  agreement 
corporations  are  well-capitalized  and 
well-managed;  and  (iv)  whether  the 
bank  is  adequately  capitalized  after 
deconsolidating  and  deducting  the 
aggregate  investment  in  and  assets  of  all 
Edge  or  agreement  corporations  and  all 
foreign  bank  subsidiaries. 

The  Board  invited  comment  on 
whether  the  enumerated  criteria  are 
appropriate  for  determining  whether 
these  investments  are  imsafe  or 
unsoimd.  Additionally,  the  Board 
sought  comment  on  whether  only  the 
well-capitalized  and  well-managed 
criteria  should  apply  in  those  instances 
in  which  the  total  Edge  and  agreement 
corporation  capital  (including  retained 
earnings)  on  a  pro  forma  basis  would 
not  exceed  20  percent  of  the  bank's 
capital.  As  discussed  above,  due  to  the 
accumulation  of  retained  earnings  in 
Edge  corporations,  some  member  banks 
now  have  over  20  percent  of  their 
consolidated  capital  in  Edge 
corporations. 

Conunents  submitted  generally 
supported  this  proposal.  One 
commenter  urged  the  Board  to  state  that 
the  evaluative  criteria  are  not  all- 
inclusive,  to  permit  the  Board  to 
consider  other  issues  as  (hey  may  arise 
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on  a  case-by-case  basis.  Another 
commenter  recommended  that  the 
Board  include  among  the  criteria  an 
evaluation  of  the  reasons  for  the 
proposed  capital  increase.  The  Board 
believes  these  suggestions  are  implicit 
in  the  enumerated  criteria.  The  Board 
therefore  adopts  the  regulation  as 
proposed,  induding  appljong  only  the 
well-capitalized  and  well-managed 
criteria  in  those  instances  in  which  the 
total  Edge  and  agreement  corporation 
capital  (includio^  retained  earnings)  on 
a  pro  forma  basis  would  not  exceed  20 
percent  of  the  bank's  capital.  While  the 
Board  expects  the  eniunerated  criteria 
will  be  sufficient  in  most  circumstances, 
the  Board  may  take  into  account 
additional  criteria  if  necessary  to  fully 
evaluate  a  proposal  and  ensure  safety 
and  soundness  of  member  banks. 

Finally,  commenters  recommended 
that  a  well-capitalized,  well-managed 
bank  should  not  be  required  to  obtain 
prior  approval  for  these  investments 
but,  instead,  should  be  subject  only  to 
a  prior  notice  requirement  in  order  to 
make  such  an  investment.  The  Board 
considers,  however,  that  the  prior 
approval  requirement  should  be 
maintained  even  for  well-capitalized, 
well-managed  banks  in  light  of  the 
significant  amoimts  of  retained  earnings 
that  may  be  held  through  Edge  or 
agreement  corporations. 

Well-Capitalized/WeU-Managed 
Standards 

As  discussed  above,  the  Board's  '97 
Proposal  generally  allowed  well- 
capitalized  and  well-managed  banking 
organizations  to  engage  in  expanded 
securities  activities  and  to  make  larger 
general  consent  investments.  The  Board 
proposed  criteria  for  determining 
whether  banking  organizations  would 
be  considered  well-capitalized  "  and 
well-managed.^*  Whether  an  institution 


"  Undar  the  proposal,  a  bank  holding  company 
would  be  coosiderad  well-capitalized  if,  on  a 
consolidated  basis,  it  maintains  total  and  tier  1  risk- 
based  capital  ratios  of  at  least  10  percent  and  6 
percent,  respectively.  In  the  case  of  an  insured 
depository  institution,  well-capitalized  means  that 
the  institution  maintains  at  least  the  capital  levels 
required  to  be  well-capitalized  under  the  capital 
adequacy  regulations  or  guidelines  applicable  to  the 
institution  that  have  been  adopted  under  section  38 
of  the  Federal  Deposit  Insurance  Act,  12  U.S.C 
18310.  The  Board  proposed  that  an  Edge  or 
agreement  corporation  would  be  considered  well- 
capitalized  if  it  maintains  total  and  tier  1  capital 
ratios  of  10  and  6  percent,  respectively. 

^*  Under  the  proposal,  a  bank  holding  company 
or  insured  depository  institution  would  be 
considered  well-managed  if,  at  its  most  recent 
inspection  or  examination  or  subsequent  review, 
the  holding  company  or  institution  received  at  least 
a  satisfactory  composite  rating.  The  Board  noted 
that,  under  standards  adopted  by  the  Board  in 
connection  with  the  December  1995  exiiansion  of 
Regulation  K's  ^neral  consent  authority,  an  Edge 


is  well-capitalized  and  well-managed 
also  was  proposed  as  a  factor  in  the 
Board's  determination  regarding 
whether  investments  in  Edge 
corporations  greater  than  10  percent  of 
a  member  banJc's  capital  and  surplus 
should  be  permitted. 

Commenters  expressed  widespread 
support  for  additional  flexibility  for 
well-capitalized,  well-managed 
investors.  However,  they  noted  that  the 
well-managed  test  under  Regulation  K 
differs  from  that  for  expedited  action 
imder  Regulation  Y  by  including  a 
requirement  that  an  institution  not  be 
subject  to  any  supervisory  enforcement 
action.  They  expressed  concern  that  this 
provision  would  not  provide  the  Board 
with  sufficient  flexibility  to  determine 
when  an  institution  is  not  well- 
managed,  as  some  enforcement  actions 
may  involve  matters  that  would  not  be 
considered  material.  Commenters  also 
noted  that  the  existence  of  supervisory 
enforcement  actions  could  be  reflected 
in  either  the  management  rating  or  the 
composite  rating  of  an  institution,  and 
that  such  ratings  may  be  changed  at  any 
time  during  an  examination  cycle.  In 
response  to  these  concerns,  the  Board  is 
amending  the  proposed  definition  of 
well-managed  to  delete  the  reference  to 
supervisory  enforcement  actions  and, 
instead,  to  require  that  the 
organization's  management  rating  must 
be  at  least  satisfactory.  Accordingly,  a 
U.S.  banking  organization  meets  the 
well-managed  definition  if  its  composite 
and  management  ratings  are  at  least 
satisfoctory. 

Some  commenters  suggested  that  the 
Board  should  provide  transitional 
periods  and  arrangements  for 
institutions  disqualified  from  well- 
capitalized  and/or  well-managed  status 
to  conform  to  the  lower  limits.  Since  the 
circumstances  of  disqualification  may 
vary,  the  Board  believes  transitional 
periods  and  arrangements  shoidd  be 
addressed  on  a  case-by-case  basis.  Other 
commenters  suggested  that 
grand&thering  should  be  available  for 
institutions  tlut  no  longer  qualify  as 
well-capitalized  or  well-managed, 

Earticularly  where  activities  at  issue  are 
eing  conducted  prudently  and 
profitably  and  are  not  a  factor  in  the 
feilure  to  meet  the  eligibility  tests.  The 
Board  does  not  believe  grandfethering  is 
appropriate  in  this  context,  as  the  well- 
capitalized,  well-managed  status  of  an 
institution  is  designed  t6  mitigate  the 
additional  risks  created  by  the  expanded 
authority  granted  to  such  institutions. 


or  agreement  corporation  would  be  considered  to  be 
well-managed  for  these  purposes  if  it  received  a 
composite  rating  of  1  or  2  at  its  most  recent 
examination  or  review  and  it  is  not  subject  to  any 
supervisory  enforcement  action. 


Moreover,  the  ability  to  conduct 
expanded  activities  should  also  be  an 
incentive  for  achieving  and  maintaining 
well-capitalized,  well-managed  status. 

Several  commenters  objected  to 
application  of  the  well-capitalized  test 
to  Edge  corporations.  They  argued  that, 
since  the  capital  of  an  Edge  corporation 
is  consolidated  with  that  of  the  parent 
bank,  an  independent  well-capitalized 
test  for  Edge  corporations  would  not 
add  to  safety  and  soundness  within  the 
bank  chain.  They  also  maintained  that 
an  independent  capital  test  for  Edge 
corporations  may  encourage 
imeconomic  booking  decisions  between 
the  bank  and  the  Edge  corporation.  The 
Board,  however,  continues  to  believe  it 
is  important  to  retain  these  tests  with 
reference  to  both  the  Edge  corporation 
and  the  member  bank  in  order  to  be 
eligible  for  the  expanded  authority 
granted  to  well-capitalized  institutions. 
As  noted  above,  this  approach  would 
help  to  ensiue  the  safety  and  soundness 
of  the  Edge  corporation  in  its  own  right 
and  is  consistent  with  the  statutory  (and 
supervisory)  rationale  underlying  Edge 
corporations.  The  Board  considers  that 
Edge  corporations  should  themselves  be 
operating  satisfactorily  and  not  be  a 
source  of  potential  weakness  to  the  U.S. 
parent  bank. 

Other  Revisions  to  Subpart  A 

Harmonization  of  Regulation  K  With 
Other  Regulatory  Changes 

The  '97  Proposal  noted  that,  as  a 
result  of  liberalizations  of  other  Board 
regulations,  authority  under  Regulation 
K  is  now  more  restrictive  than  the 
authority  available  to  engage  in  certain 
activities  domestically.  The  Board 
proposed  changes  to  address  these 
disparities  and  has  determined  to  adopt 
all  such  harmonizing  changes. 

Leasing  Activities 

The  Board  proposed  to  interpret 
Regulation  K's  leasing  provision 
consistent  with  a  revision  to  Regulation 
Y's  authority  for  BHCs,  eliminating  the 
requirement  that  leasing  activities 
conducted  under  authority  of 
Regulation  K  serve  as  the  fiwctional 
equivalent  of  an  extension  of  credit  to 
the  lessee  with  respect  to  high  residual 
value  leasing.  Commenters  expressed 
support  for  this  proposal  and 
recommended  that  the  change  be  made 
explicit  in  the  text  of  the  final  rule.  The 
Board  is  adopting  this  proposal,  and  a 
conforming  change  has  been  made  to 
Regulation  K.  As  required  under 
Regulati'on  Y,  however,  the  estimated 
residual  value  of  real  property  must  be 
Umited  to  25  percent  of  the  value  of  the 
property  at  the  time  of  the  initial  lease. 
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to  distinguish  real  property  leasing  from 
real  estate  development  and  investment 
activities. 

Commodities  Swaps  Activities 

In  light  of  changes  to  Regulation  Y, 
the  Board  proposed  to  eliminate  the 
requirement  that  commodity-related 
swaps  must  provide  an  option  for  cash 
settlement  that  must  be  exercised  upon 
settlement.  Comments  generally 
supported  this  proposed  revision,  and 
the  Board  has  adopted  the  change  in 
final. 

Other  commenters  recommended  that 
the  commodities  swaps  provision  be 
expanded  to  include  activities  relating 
to  the  trading,  sale,  or  investment  in 
commodities  and  underlying  physical 
properties  (and,  hence,  to  miake  it  fully 
consistent  with  the  corresponding 
provision  of  Regulation  Y).  The  Board 
rejects  these  additional  changes  at  this 
time  as  inconsistent  with  section  25A  of 
the  Federal  Reserve  Act,  12  U.S.C.  617, 
which  prohibits  Edge  corporations  from 
engaging  in  commerce  or  trade  in 
commodities  except  as  specifically 
provided  therein. 

Loans  to  Officers  at  Foreign  Branches 

In  the  '97  Proposal,  the  Board  noted 
that  existing  Regulation  K  imposes 
limits  on  mortgage  loans  to  executive 
officers  of  foreign  branches  of  member 
banks  that  are  more  restrictive  than 
limits  imposed  under  analogous 
provisions  in  Regiilation  O.  The  Board 
proposed  to  elin^nate  the  Regulation  K 
provision  to  address  this  disparity. 
None  of  the  public  commenters 
addressed  ibis  proposed  change,  and  it 
is  adopted  as  proposed.  Accordingly, 
the  limits  in  Regulation  O  apply  with 
res|)ect  to  such  loans. 

Data  Processing  Activities 

The  Board  expressly  declined  to  alter 
or  expand  Regulation  K's  data 
processing  provision.  It  noted,  however, 
that  this  authority  extends  only  to  the 
processing  of  information  and  does  not 
authorize  the  general  manufacttire  of 
hardware  for  such  services.  Some 
commenters  pres\uned  that  the  activity 
of  data  processing  pursuant  to 
Regulation  K  is  unrestricted  rather  than 
limited  to  banking,  financial,  or 
economic  data  to  the  extent  such  data 
processing  is  limited  in  Regulation  Y.^' 
Moreover,  some  commenters  read  the 
language  in  the  preamble  to  the 
proposed  revisions  to  Regulation  K  to 
preclude  the  offering  of  hardware  in 
connection  with  software  that  is 


designed  and  marketed  for  the 
processing  of  financial,  banking,  or 
economic  data  where  the  general 
purpose  hardware  does  not  constitute 
more  than  30  percent  of  the  cost  of  any 
packaged  offering.  The  Board  notes  that 
an  interpretation  issued  in  1999 
clarified  that  the  scope  of  the  data 
processing  authority  of  Regulation  K  is 
coextensive  with  tiie  data  processing 
authority  of  Regulation  Y,  absent  Board 
authorization  for  additional  activities. 
64  FR  58780,  Nov.  1, 1999. 

Additional  Areas  of  Liberalization 

Authorizing  Foreign  Branches  of 
Operating  Subsidiaries  of  Member 
Banks 

The  Board  proposed  to  codify  prior 
Board  determinations  permitting 
member  banks  to  establish  foreign 
branches  of  domestic  operating 
subsidiaries  with  the  Board's  approval 
(under  the  prior  notice  or  genwal 
consent  procedures,  as  appropriate), 
provided  that  those  branches  would 
engage  only  in  activities  directly 
permissible  for  the  member  haak 
parents.  Commenters  expressed  support 
for  this  proposal,  and  the  Board  is 
adopting  the  revision  as  proposed. 

FCM  Activities 

The  Board  proposed  to  eliminate  the 
requirement  that  an  investor  seek  Board 
approval  before  acting  as  a  futures 
commission  merchant  (FCM)  for 
financial  instruments,  and  on 
exchanges,  not  previously  approved  by 
the  Board.  The  Board  also  proposed  to 
eliminate  the  requirement  that  investors 
obtain  prior  Board  approval  for  FCM 
activities  conducted  on  any  exchange  or 
clearing  house  that  requires  members  to 
guarantee  or  otherwise  to  contract  to 
cover  losses  suffered  by  other  members 
(i.e.,  a  mutual  exchange).^"  The  Board 
soiight  comment  on  whether  the  prior 
notice  requirement  should  be 
eliminated  where:  (i)  the  activity  is 
conducted  through  a  separately 
incorporated  subsidiary;  and  (ii)  the 
parent  bank  does  not  provide  a 
guarantee  or  otherwise  become  liable  to 
the  exchange  or  clearing  house  for  an 
amount  in  excess  of  the  applicable 
general  consent  limits.  One  commenter 
agreed  that  a  prior  notice  reqiiirement 
should  not  be  imposed  in  these 
circumstances.  The  Board  is  adopting 
the  revisions  to  Ae  FCM  authority 
under  Regidation  K  as  proposed. 


"  Regulation  Y  allows  up  to  30  percent  of  data 
processing  revenues  to  be  derived  from  data 
processing  that  is  not  financial,  banking,  or 
economic  in  nature. 


"  In  this  regard.  Regulation  Y  has  been  revised 
to  allow  subsidiaries  of  BHCs  to  act  as  FCMs  for 
futures  contracts  traded  on  an  exchange  provided 
the  parent  BHC  does  not  provide  a  guarantee  or 
otherwise  become  liable  to  the  exchange  or  clearing 
association  other  than  for  proprietary  trades. 


Changes  With  Respect  to  Edge  and 
Agreement  Corporations:  Voluntary 
Liquidation  Procedures 

The  Board  proposed  changes  relating 
to  the  liquidation  and  receivership  of 
Edge  and  agreement  corporations, 
including  adding  provisions:  (i) 
Providing  for  45  days'  prior  notice  to  the 
Board  of  an  Edge  or  agreement 
corporation's  intent  to  dissolve;  (ii) 
specifying  the  grounds  for  determining 
that  an  Eo^e  corporation  is  insolvent: 
and  (iii)  specifying  the  powers  of  a 
receiver  of  an  Edge  corporation.  One 
commenter  expressed  general  support 
for  the  volimtary  liquidation  proposal, 
and  this  provision  is  adopted  as 
proposed.  In  light  of  the  recent 
amendment  of  the  Edge  Act's 
receivership  provision,  12  U.S.C.  624, 
the  Board  is  not  adopting  the  regulatory 
proposal  with  respect  to  receivership. 

Additional  Conmtenter 
Recommendations  Under  Subpart  A 

Commenters  urged  the  Board  to  revise 
Subpart  A  of  Regulation  K  in  the 
following  respects  not  addressed  by  the 
Board's  proposals. 

Advisory  Opinions  Under  Regulation  K 

A  commenter  suggested  that  the 
Board  harmonize  Regulations  Y  and  K 
further  by  establishing  a  procedure  in 
Regulation  K  whereby  questions  arising 
imder  the  regulation  could  be  submitted 
by  any  person  and  the  Board  would 
issue  an  advisory  opinion  within  45 
days.  The  Board  agrees  that  this 
procedure  would  enhance  regulatory 
transparency  and  facilitate  regulatory 
compliance.  As  noted  above  in  the 
section  on  portfolio  investment 
authority,  the  Board  is  adopting  the 
recommendation  and  including  a 
procedure  in  the  final  rule  under  which 
advisory  opinions  may  be  requested  on 
the  scope  of  activities  permissible  under 
Regulation  K.  Board  staff  will  endeavor 
to  respond  to  any  such  requests  within 
45  days  of  receipt  of  all  relevant 
information,  provided  the  request  does 
not  raise  significant  supervisory  issues. 

Divestitiire  Period  for  Debts  Previously 
Contracted  ("DPC")  Assets 

Commenters  recommended  that  the 
Board  adopt  the  OCC's  DPC  divestiture 
rules,  which  provide  for  an  initial 
holding  period  of  up  to  five  years,  with 
an  opportunity  to  extend  for  up  to  an 
additional  5  years.  Existing  R^ulation 
K.  which  the  Board  did  not  propose  to 
amend,  requires  divestiture  within  two 
years  after  acquisition,  unless  the  Board 
authorizes  retention  for  a  longer  period. 
The  Board  believes  the  existing  DPC 
divestitiue  period  is  adequate  given  that 
investora  may  request  extensions  of  time 
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and  therefore  declines  to  adopt  this 
proposal. 

Changes  to  Capitalization  Requirements 
for  Ed^e  Corporations 

Commenters  recommended  that  the 
Board  revise  the  provisions  regarding 
the  capitalization  of  Edge  corporations 
to  facilitate  their  clearing  activities  by 
either  exempting  sales  of  Fed  fimds  to 
parent  banks  from  the  10  percent  capital 
adequacy  guideline  applicable  to  Edge 
corporations  or  eliminating  the  10 
percent  capital  limitation  applicable  to 
Edges.  The  Board  does  not  believe  this 
proposal  is  consistent  with  the  safety 
and  soundness  concerns  the  capital 
adequacy  guidelines  for  Edge 
corporations  are  designed  to  address. 
Accordingly,  it  declines  to  adopt  this 
proposal. 

Subpart  B:  Foreign  Banking 
Organizations 

Subpart  B'of  Regulation  K  governs  the 
U.S.  activities  of  foreign  banking 
organizations.  It  implements  the  IBA 
and  provisions  of  the  BHC  Act  that 
affect  foreign  banks. 

This  final  rule  for  Subpart  B  seeks  to 
eliminate  unnecessary  regulatory 
burden,  increase  transparency,  and 
streamline  the  application/notice 
process  for  foreign  banks  operating  in 
the  United  States  based  on  the  Board's 
recent  experience  with  foreign  bank 
applications.  The  final  rule  also  would 
liberalize  the  standards  tmder  which 
certain  foreign  banking  organizations 
qualify  for  exemptions  from  the 
nonbanking  prohibitions  of  section  4  of 
the  BHC  Act. 

The  rule  also  implements  a  number  of 
statutory  changes  including  certain 
application-related  provisions  of  the 
Economic  Growth  and  Regulatory 
Paperworic  Reduction  Act  of  1996  (the 
1996  Act)  and  several  provisions  of  the 
Riegle-Neal  Interstate  Banking  and 
Branching  Efficiency  Act  of  1994  (the 
Interstate  Act)  and  the  Gramm  Leach 
Bliley  Act  (the  GLB  Act)  that  affect 
foreign  banks.  The  Board  is  also 
requesting  comment  on  issues  that  arise 
in  connection  with  the  change  in  the 
definition  of  representative  office  made 
in  the  GLB  Act.  Finally,  several 
technical  changes  to  various  other 
provisions  in  Subpart  B  are  being 
adopted. 

Streamlining  the  Regolatory  Process 

The  Board  is  required  to  approve  the 
establishment  by  foreign  banks  of 
branches,  agencies,  commercial  lending 
companies,  and  representative  offices  in 
the  United  States.  This  authority  is 
contained  in  the  Foreign  Bank 
Supervision  Enhancement  Act  of  1991 


(FBSEA),  which  amended  the  IBA,  and 
was  intended  to  close  perceived  gaps  in 
the  supervision  and  regulation  of 
foreign  banks.  Prior  to  FBSEA,  there  was 
no  federal  approval  required  for  the 
establishment  of  most  types  of  direct 
U.S.  offices  of  foreign  banks,  nor  were 
imiform  standards  applicable  to  these 
offices. 

In  the  ten  years  since  the  enactment 
of  FBSEA,  the  Board  has  gained 
substantial  experience  with  the  issues 
presented  by  applications  by  foreign 
banks  to  establish  direct  offices.  The 
revisions  streamline  the  applications 
process  based  on  experience  gained  over 
this  period.  In  addition,  the  final  rule 
implements  new  discretionary  authority 
and  time  limits  contained  in  the  1996 
Act. 

Adoption  of  a  Single  Standard  for 
Representative  Offices  ■ 

Under  FBSEA,  in  order  to  approve  an 
application  by  a  foreign  bank  to 
establish  a  branch,  agency  or 
commercial  lending  company,  the  Board 
generally  is  required  to  determine, 
among  other  things,  that  the  applicant 
bank,  and  any  parent  bank,  are  subject 
to  comprehensive  supervision  on  a 
consolidated  basis  by  its  home  country 
authorities  (the  CCS  determination).^'  A 
lesser  standard,  however,  applies  under 
FBSEA  to  representative  office 
applications.  While  the  Board  is 
required  to  "take  into  account"  home 
cotmtry  supervision  in  evaluating  an 
application  by  a  foreign  bank  to 
establish  a  representative  office,  a  CCS 
determination  is  not  required  to  approve 
such  an  application.  The  law  simply 
requires  the  Board  to  consider  the  extent 
to  which  the  applicant  bank  is  subject 
to  CCS.  A  lesser  standard  applies 
because  representative  offices  do  not 
conduct  a  banking  business,  such  as 
taking  deposits  or  making  loans,  and 
therefore  present  less  risk  to  U.S. 
customers  and  markets  than  do 
branches  or  agencies. 

Regulation  K  currently  restates  the 
statutory  "take  into  account"  standard 
and  does  not  define  a  minimum 
supervision  standard  that  a  foreign  bank 
must  meet  in  order  to  establish  a 
representative  office.  Instead,  the  Board 
has  developed  standards  in  the  context 
of  specific  cases.  To  date,  the  Board  has 
used  two  different  supervision 
standards  in  approving  applications  by 
foreign  banks  to  estabUsh  representative 
offices.  2" 


Under  one,  the  Board  has  permitted  a 
foreign  bank  to  establish  a 
representative  office  able  to  exercise  all 
powers  available  under  applicable  law 
and  regulation  on  the  basis  of  a  finding 
that  the  home  coimtry  supervisors 
exercise  a  significant  degree  of 
supervision  over  the  bank.^'  Under  the 
second,  the  Board  has  approved  the 
establishment  of  the  office  on  the  basis 
of  a  finding  that  the  foreign  bank  is 
subject  to  a  supervisory  framework  that 
is  consistent  with  approval  of  the 
application,  taking  into  account  any 
limits  placed  on  the  activities  of  the 
proposed  office  and  the  operating  record 
of  the  bank. «» 

Based  on  experience  in  dealing  with 
representative  office  applications,  the 
Board  believes  that  the  existence  of  two 
standards  can  be  confusing  and  is 
unnecessary,  particularly  in  light  of  the 
generally  minimal  risk  presented  to  U.S. 
customers  or  markets  by  representative 
offices.  Consequently,  the  Board 
proposed  Regulation  K  be  amended  to 
establish  only  one  flexible  standard. 
Under  the  proposal,  assuming  all  other 
fectors  were  consistent  with  approval, 
the  Board  could  approve  an  application 
to  establish  a  representative  office  if  it 
were  able  to  make  a  finding  that  the 
applicant  bank  was  subject  to  a 
supervisory  fiamework  that  is  consistent 
with  the  activities  of  the  proposed 
office,  taking  into  account  the  nature  of 
such  activities  and  the  operating  record 
of  the  applicant. 

The  record  necessary  to  support  the 
required  finding  would  depend  on  the 
nature  of  the  activities  the  applicant 
proposed  to  conduct  in  the 
representative  office  and  the  level  of 
home  country  supervision.  The  Board 
expects  that  most  applicants  would  be 
able  to  conduct  all  permissible 
activities.  In  those  instances  in  which 
the  Board  had  particular  concerns 
regarding  the  consistency  of  the 
applicant's  home  country  supervision 
with  the  proposed  activities  of  the 
office,  the  applicant  could  commit  to 
restrict  the  activities.  A  less 
comprehensive  record  on  home  country 
supervision  would  be  required  where 
the  applicant  committed  to  limit  the 
activities  of  the  office  to  those  posing 
minimal  risk  to  the  U.S.  customers. 


"As  diacusaed  later,  the  law  was  amended  in 
1996  to  allow  the  Board  to  approve  an  application 
if  the  bank  is  not  subiect  to  OGS  under  certain 
conditions. 

"  Wherever  the  record  submitted  by  an  applicant 
in  a  representative  office  case  is  sufficient  to 


support  a  fXS  finding,  the  Board  generally  has 
done  so.  See,  e.g..  Caisse  Nationale  dti  Credit 
Aghcole,  81  Fed.  Res.  Bull.  1055  (199S).  The  two 
representative  office  standards  have  been  applied  in 
those  cases  where  the  record  is  not  sufficient  to 
support  a  OCS  finding. 

»•  See,  eg..  Gtitens  National  Bank.  79  Fed.  Res 
Bull.  SOS  (1993). 

«>  See.  e.g.,  Promstroybank  of  Russia.  82  Fed.  Res 
Bull.  599  (1966). 
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Commenters  generally  supported  this 
proposal  and  the  Board  is  adopting  the 
proposal  as  set  forth  above. 

Reduced  Filing  Re«piireiiieiit8  for  the 
Establishment  of  U.S.  Offices 

A  major  thrust  of  the  proposed 
revisions  was  reduction  of  burden  in  the 
application  process  by  streamlining 
existing  application  procedures  for  the 
establishment  of  new  U.S.  offices  of 
foreign  banks.  Under  the  current 
Subpart  B,  the  establishment  by  a 
foreign  bank  of  a  U.S.  branch,  agency, 
commercial  lending  company 
subsidiary,  or  representative  office 
generally  requires  the  Board's  specific 
approval.  Once  the  Board  has  approved 
the  establishment  of  a  foreign  bank's 
first  office  imder  the  standards  set  out 
in  FBSEA.  additional  offices  with  the 
same  or  lesser  powers  may  be  approved 
by  the  Reserve  Banks  under  delegated 
authority.  Prior  notice  and  general 
consent  procedures  are  currently 
available  for  the  establishment  of  certain 
kinds  of  representative  offices.  The 
Board's  proposed  revisions  would  allow 
additional  types  of  applications  to  be 
processed  imder  prior  notice  and 
general  consent  procedures.  The  Board 
has  determined  to  adopt  the  revisions  as 
proposed.  The  specific  instances  in 
which  addition^  prior  notice  and 
general  consent  authority  will  be 
available  are  discussed  below. 

Prior  Notice  Available  for  Additional 
Offices  After  First  CCS  Determination 

The  Board  proposed  that  any  foreign 
bank  which  the  Board  has  determined  to 
be  subject  to  CCS  in  a  prior  application 
or  determination  under  FBSEA  or  the 
BHC  Act  may  establish  additional 
branches  (other  than  interstate 
branches),  aigencies,  commercial  lending 
company  subsidiaries,  and 
representative  offices  piirsiiant  to  a  45 
day  prior  notice  procedure.  ^^  This  time 
frame  would  allow  for  review  of 
whether  any  material  changes  had 
occurred  with  respect  to  home  country 
supervision,  a  determination  of  whether 
the  bank  continues  to  meet  capital 
requirements,  and  a  review  of  any  other 
relevant  factors.  The  current  delegation 
to  the  Reserve  Banks  for  such 
applications  would  be  deleted  as  no 
longer  necessary. 

Four  commenters  expressed  support 
for  the  Board's  proposal,  hi  response  to 
the  comments  submitted,  the  Board  is 


adopting  the  proposal  with  language 
clarifying  that  the  prior  notice 
procedure  ordinarily  would  be  available 
for  foreign  banks  with  a  CCS 
determination  that  seek  to  establish 
additional  branches  (other  than 
interstate  branches  under  section  5(a)(3) 
of  the  IBA  (12  U.S.C.  3103(a)(3))), 
limited  branches,  agencies,  commercial 
lending  company  subsidiaries,  and 
representative  offices.  ^^ 

Prior  Notice  Available  for  Certain 
Representative  Offices 

Many  foreign  banks  have  a  U.S. 
banking  presence  and  therefore  are 
subject  to  the  provisions  of  the  BHC  Act, 
but  have  not  received  a  CCS 
determination.  If  a  foreign  bank  is 
subject  to  the  provisions  of  the  BHC  Act 
through  ownership  of  a  bank  or 
commercial  lending  company  or 
operation  of  a  branch  or  agency,  it  is 
also  subject  to  supervision  and  oversight 
through  the  Board's  Foreign  Banking 
Organization  (FBO)  program.  Through 
the  FBO  program,  the  Board  gains 
knowledge  of  the  bank,  its  policies  and 
procedures,  and  forms  a  general  view  on 
home  country  supervision.  In  these 
instances,  the  Board  believes  that  an 
expedited  procedure  may  be  adopted  for 
the  establishment  of  representative 
offices  by  these  banks,  even  where  the 
foreign  bank  had  not  previously  been 
reviewed  under  the  standards  of  FBSEA. 

The  Board  proposed  that  these  foreign 
banks  be  permitted  to  establish 
representative  offices  using  a  45-day 
prior  notice  procedure.  In  addition,  the 
Board  also  proposed  to  permit  the 
establishment  by  prior  notice  of 
additional  representative  offices  by  any 
foreign  bank  not  subject  to  the  BHC  Act 
but  previously  approved  by  the  Bdard  to 
establish  a  representative  office, 
regardless  of  the  type  of  supervision 
finding  made  by  the  Board  in  the  prior 
case.  Such  applications  are  currently 
delegated  to  the  Reserve  Banks.  The 
Board  sees  no  reason  to  continue  to 
require  full  applications  from  such 
banks.  The  Board  proposed  that  banks 
in  these  two  categories  be  permitted  to 
use  the  45-day  prior  notice  procedure 
for  opening  a  representative  office. 


"  An  editing  error  in  the  draft  regulatory 
language  unintentionally  limited  the  types  of  ofRces 
eligible  for  the  prior  notice  procedure.  Commenters 
requested  that  the  proposed  4S-day  prior  notice 
provision  be  extended  to  the  establishment  of 
limited  branches  outside  the  foreign  bank's  home 
state.  This  was  the  intent  of  the  proposal. 


*'  As  described  further  in  the  preamble,  upgrades 
of  limited  branches  and  agencies  outside  the  foreign 
bank's  home  state  would  be  eligible  for  prior  notice 
if  other  requirements  were  met.  In  response  to  a 
comment,  the  Board  considered  whether  it  might  be 
possible  to  process  under  the  4S-day  notice 
procedure  proposals  to  establish  full  interstate 
branches.  Approval  of  full  interstate  branches 
requires  consideration  of  factors  in  addition  to 
those  required  to  be  considered  in  a  normal  FBSEA 
application,  as  well  as  consultation  with  the 
Department  of  the  Treasury.  For  this  reason,  an 
application  requirement  is  being  retained  for  the 
establishment  of  full  interstate  branches  under 
section  5(aM3)  of  the  IBA. 


rather  than  requiring  them  to  use  the 
application  procedure. 

Commenters  generally  supported  this 
proposal.  One  commenter  additionally 
requested  that  foreign  banks  that  have 
been  approved  to  establish  branches  and 
agencies  imder  the  limited  exception  to 
the  CCS  standard — which  permits  the 
Board  to  approve  applications  to 
establish  branches  and  agencies  if  it  is 
able  to  find,  among  other  things,  that  the 
home  country  supervisor  of  the 
applicant  bank  is  "actively  working" 
toward  achieving  CCS — be  permitted  to 
use  a  45  day  prior  notice  procedure  for 
additional  offices  with  the  same  or 
lesser  powers. 

The  Board  is  adopting  the  proposed 
revisions.  In  addition,  the  Board  is 
adopting  the  commenter's  proposal  to 
permit  establishment  by  prior  notice  of 
representative  offices,  but  not  additional 
branches,  agencies  or  commercial 
lending  companies,  by  foreign  banks 
previously  approved  under  the  "actively 
working"  standard.  This  would  be 
consistent  with  the  Board's  proposal. 

New  General  Consent  Authority 

The  Board  proposed  to  permit  the 
establishment  by  general  consent  of  a 
representative  office  by  a  foreign  bank 
that  is  both  subject  to  the  BHC  Act  and 
has  been  previously  determined  by  the 
Board  to  be  subject  to  CCS. 
Establishment  of  a  representative  office 
by  such  a  foreign  bank  is  currently 
subject  to  the  prior  notice  procedure. 
The  proposal  was  based  on  an 
assessment  that  a  foreign  bank  that  is 
subject  to  supervision  imder  the  FBO 
program  and  has  been  judged  subject  to 
CCS  should  generally  qualify  to 
establish  a  representative  office.  The 
Board  also  proposed  that  a  foreign  bank 
that  is  subject  to  the  BHC  Act  could 
establish  a  regional  administrative  office 
by  general  consent,  whether  or  not  the 
Board  had  determined  the  bank  to  be 
subject  to  CCS.  Regional  administrative 
offices  currently  can  be  established 
using  the  prior  notice  procedure. 
Commenters  generally  supported  this 
proposal  and  the  Board  is  adopting  the 
revisions  as  proposed. 

One  comm«iter  requested  that  the 
general  consent  procedure  also  be 
available  for  additional  offices  with  the 
same  or  lesser  powers  in  a  state  in 
which  the  foreign  bank  already  operate* 
an  office  where  the  foreign  bank  is 
subject  to  the  BHC  Act  and  has  a  CCS 
determination.  The  Board  does  not 
believe  it  would  be  appropriate  to  adopt 
the  commenter's  proposal  because  the 
proposal  implicitly  assumes  that  a  CCS 
determination  would  never  need  to  be 
reconsidered.  In  addition,  in  connection 
with  each  branch  and  agency  case,  the 
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Board  also  must  confirm  that  the  foreign 
bank's  capital  meets  the  statutory 
requirements. 

Suspension  of  Prior  Notice  and  General 
Consent  Procedures 

The  proposed  revisions  also  provided 
that  the  Board,  upon  notice,  may  modify 
or  suspend  the  prior  notice  and  general 
consent  procedures  described  above  for 
any  foreign  bank.  For  example, 
modification  or  suspension  of  these 
procedures  might  be  appropriate  if  the 
composite  rating  of  the  foreign  bank's 
combined  U.S.  operations  was  less  than 
satisfactory,^^  if  the  foreign  bank  were 
subject  to  supervisory  action,  or  if 
questions  were  raised  about  the  foreign 
bank's  home  country  supervision  or 
anti-money  laundering  policy  and 
procedures.  The  proposal  would  ensure 
that  any  streamlining  of  the  applications 
process  would  not  compromise  the 
Board's  ability  to  make  the 
determinations  necessary  in  connection 
with  the  establishment  of  offices. 

The  proposed  revision  did  not  elicit 
specific  comment  and  it  is  adopted  as 
proposed. 

After-the-Fact  Approvals 

In  implementing  FBSEA  in  1993,  the 
Board  recognized  that  it  would  be 
impractical  to  require  prior  approval  for 
the  establishment  of  foreign  bank  offices 
acquired  in  certain  types  of  overseas 
transactions,  such  as  a  merger  of  two 
foreign  banks,  and  provided  for  an  after- 
the-fect  approval  in  such  cases.  The 
regulation  currently  requires  the  foreign 
banks  involved  to  commit  to  file  an 
application  to  retain  acquired  U.S. 
offices  as  soon  as  possible  after  the 
occurrence  of  such  transactions. 

Since  the  enactment  of  FBSEA,  a 
number  of  applicants  using  the  after- 
the-fact  procedure  have  chosen  to  wind 
down  and  close  acquired  offices  or 
consolidate  them  with  existing  offices, 
in  each  case  within  a  reasonable  time 
frame.  In  most  instances,  no  regulatory 
purpose  was  served  by  requiring  the 
filing  of  an  application.  The  regulation 
currently  does  not  address  this 
possibility.  The  Board  proposed  to 
amend  the  rule  to  address  both  after-the- 
fect  applications  to  retain,  as  well  as 
decisions  to  wind-down  and  close,  U.S. 
offices  acquired  in  a  transaction  eligible 
for  the  after-the-fact  approval  process. 
Where  the  foreign  bank  chooses  to  close 
the  acquired  U.S.  office,  the  Board 
generally  would  not  require  the  filing  of 
an  application  but  could  impose 
appropriate  conditions  on  the  U.S. 


operations  until  the  winding-down  is 
completed. 

The  proposed  revision  did  not  elicit 
specific  conunent  and  it  is  adopted  as 
proposed. 

Implementation  of  the  1996  Act 

As  noted  above,  FBSEA  generally 
requires  the  Board  to  determine  that  a 
foreign  bank  applicant  is  subject  to  CCS 
in  order  to  approve  the  establishment  of 
a  branch,  agency,  or  commercial  lending 
company.  'The  1996  Act  gave  the  Board 
discretion  to  approve  the  establishment 
of  such  offices  by  a  foreign  bank  where 
the  application  record  is  insufficient  to 
support  a  finding  that  the  bank  is 
subject  to  CCS,  provided  the  Board  finds 
that  the  home  country  supervisor  is 
actively  working  to  establish 
arrangements  for  the  consolidated 
supervision  of  the  bank,  and  all  other 
factors  are  consistent  with  approval. 
This  discretion  gives  the  Board 
flexibility  to  approve  applications  on  an 
exceptional  basis  where  the  home 
country  authorities  are  making  progress 
in  upgrading  the  bank  supervisory 
regime  but  tibe  record  may  not  yet  be 
sufficient  to  support  a  full  CCS  finding. 
The  Board  has  stated  that  this  authority 
should  be  viewed  as  a  limited  exception 
to  the  general  requirement  relating  to 
CCS.34  The  statutory  standards  are  being 
included  in  the  final  rule. 

Two  conunenters  expressed  support 
for  the  Board's  proposed  revision. 

The  Board  has  proposed  to 
incorporate  into  Regulation  K  the 
statutory  time  limits  in  the  1996  Act  for 
Board  action  on  applications  for 
branches,  agencies,  and  commercial 
lending  companies.  The  1996  Act 
provided  that  the  Board  must  act  on 
such  an  application  within  180  days  of 
its  receipt.  The  time  period  may  be 
extended  once  for  an  additional  180 
days,  provided  notice  of  the  extension 
and  the  reasons  for  it  are  provided  to  the 
applicant  an  1  the  licensing  authority; 
the  applicant  may  also  waive  the  time 
periods.  Althou^  the  regulation  will 
reflect  these  statutory  time  periods,  the 
Board  will  maintain  existing  internal 
time  schedules  that  would  require  faster 
processing  where  possible. 

New  Standard 

In  light  of  the  increasing  attention 
being  paid  to  the  problem  of  money 
laundering,  the  Board  currently  requests 
that  a  foreign  bank  applying  to  establish 
U.S.  offices  provide  information  on  the 
measures  taken  to  prevent  the  bank  from 
being  used  to  launder  money,  the  legal 


regime  to  prevent  money  laundering  in 
the  home  country,  and  the  extent  of  the 
home  country's  participation  in 
multilateral  efforts  to  combat  money 
laundering.  The  Board  considers  this 
information  in  reaching  its  decision  on 
applications.  In  light  of  this  practice,  the 
proposed  revision  included  as  a 
standard  for  the  establishment  of  U.S. 
offices  by  foreign  banks  that  the  Board 
may  consider  the  adequacy  of  measures 
for  the  prevention  of  money  laundering. 
One  commenter  expressed  support  for 
this  proposal  and  it  is  adopted  as 
proposed. 

Qualifications  of  Foreign  Banks  for 
Nonbank  Exemptions 

Changes  to  the  QFBO  Test 

Regulation  K  implements  statutory 
exemptions  from  the  BHC  Act  for 
certain  activities  of  foreign  banks.  These 
exemptions  are  available  to  qualifying 
foreign  banking  organizations  (QFBOs) 
and  are  found  in  sections  2(h)  and 
4(c)(9)  of  the  BHC  Act.  Section  2(h) 
allows  a  foreign  company  principally 
engaged  in  banking  business  outside  the 
United  States  to  own  foreign  affiliates 
that  engage  in  impermissible 
nonfinancial  activities  in  the  United 
States,  subject  to  certain  requirements. 
These  include  that  the  foreign  affiliate 
must  derive  most  of  its  business  from 
outside  the  United  States  and  it  may 
engage  in  the  United  States  only  in  the 
same  lines  of  business  it  conducts 
outside  the  United  States.  Section 
4(c)(9)  allows  the  Board  to  grant  foreign 
companies  an  exemption  from  the 
nonbank  activity  restrictions  of  the  BHC 
Act  where  the  exemption  would  not  be 
substantially  at  variance  with  the  BHC 
Act  and  would  be  in  the  public  interest. 
Under  this  authority,  the  Board  has 
exempted,  among  other  things,  all 
foreign  activities  of  QFBOs  from  the 
nonbanking  prohibitions  of  the  BHC 
Act. 

In  order  to  qualify  as  a  QFBO,  a 
foreign  banking  organization  must 
demonstrate  that  more  than  half  of  its 
business  is  banking  and  more  than  half 
of  its  banking  business  is  outside  the 
United  States.  Banking  business  is 
defined  to  include  the  activities 
permissible  for  a  U.S.  banking 
organization  to  conduct,  directly  or 
indirectly,  outside  of  the  United 
States.3*  Under  the  current  regulations 


"  Sec  12  CFR  225.2(s)  (definition  of  "well- 
managed"  foreign  banking  of  such  transactions 
organization). 


"  See  Housing  Sr  Commercial  Bank,  83  Fed.  Res. 
Bull.  935  (1997);  National  Bank  of  Egypt.  86  Fed. 
Res.  Bull.  344  (2000);  Banco  de  Bogota,  87  Fed.  Res. 
Bull.  552  (2001). 


"These  activities  include,  in  addition  to 
traditional  banking  activities,  underwriting  various 
types  of  insurance  (credit  life,  life,  annuity,  pension 
fund-related,  and  other  types  of  insurance  where 
the  associated  risks  are  actuarially  predictable); 
underwriting,  distributing,  and  dealing  in  debt  and 
equity  securities  outside  the  United  States; 
providing  data  processing,  investment  advisory, 

Continued 
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such  activities  can  be  counted  as 
banking  business  for  the  purposes  of  the 
QFBO  test  only  if  they  are  conducted  in 
the  foreign  bank  ownership  chain;  that 
is,  by  the  foreign  bank  or  a  subsidiary 
of  the  foreign  bank.  Activities 
conducted  by  a  parent  holding  company 
or  sister  affiliate  do  not  count  toward 
qualification. 

Modification  of  Proposal  To  Remove  the 
Banking  Chain  Requirement  from  One 
Prong  of  the  QFBO  Test 

The  Board  proposed  liberalizing  the 
QFBO  test  by  removing  the  banking 
chain  requirement  from  the  prong  of  the 
QFBO  test  that  measures  whether  more 
than  half  of  a  foreign  banking 
organization's  business  is  banking.  By 
eliminating  the  banking  chain 
requirement  from  that  prong  of  the  test, 
a  foreign  banking  organization  that  has, 
for  example,  substantial  life  insurance 
activities  outside  of  the  banking  chain 
would  be  able  to  count  such  activities 
toward  meeting  the  QFBO  test.  The 
commenters  supported  this 
liberalization. 

When  this  proposal  was  made  in 
1997,  the  Board  was  aware  of  relatively 
few  foreign  banking  organizations, 
primarily  those  engaged  in  insurance, 
that  would  have  benefitted  from  such 
liberalization.  Significantly,  at  that  time, 
the  BHC  Act  wouJd  have  prevented 
such  a  foreign  insurance  company  fit)m 
conducting  insurance  activities  in  the 
United  States.  Accordingly,  the 
proposed  change  was  expected  to  have 
limited  application  and  not  to  provide 
any  significant  competitive  advantage 
for  foreign  banking  organizations. 

The  enactment  of  the  Cramm-Leach- 
Bliley  Act  has  changed  the  regulatory 
landscape  and  the  consequences  of  the 
proposed  QFBO  test.  The  BHC  Act  is  no 
longer  a  legal  bar  to  companies  that 
wish  to  engage  in  insurance  and 
merchant  banking  activities  in  the 
United  States,  and  a  broader  range  of 
foreign  companies  may  acquire  foreign 
banks  with  U.S.  activities  than  was 
possible  in  1997.  If  the  proposed  test 
were  adopted,  a  foreign  insurance  group 
that  qualified  as  a  financial  holding 
company  woidd  be  able  to  make 
commercial  and  industrial  investments 
in  the  United  States  beyond  those 
I>enni8sible  under  insurance  or 
merchant  hanking  authority  even 
though  a  domestic  insurance  company 
with  financial  holding  company  status 
could  not.  In  light  of  these  changes,  the 
Board  has  reconsidered  its  proposed 
change  to  the  QFBO  test  and  determined 


to  adopt  a  modified  form  of  the  1997 
proposal. 

Ine  existing  QFBO  test  has  been 
retained  and  foreign  banking 
organizations  that  are  able  to  qualify 
under  that  test  will  continue  to  be 
eligible  for  all  of  the  exemptions.  A  new 
provision  will  permit  those  foreign 
banking  organizations  that  meet  only 
the  test  proposed  by  the  Board  in  1997 
nevertheless  to  be  eligible  for  all  of  the 
exemptions  other  than  the  exemption 
for  limited  commercial  and  industrial 
activities  provided  under 
§  211.23(f){5)(iii).36  Such  a  foreign 
banking  organization  will,  however,  be 
eligible  for  the  limited  exemptions  only 
if  the  foreign  banking  organization 
includes  a  foreign  bank  that  could  itself 
meet  the  current  QFBO  test. 

Although  the  foreign  banking 
organization  that  is  able  to  meet  only 
the  modified  test  generally  would  be 
limited  in  its  ability  to  make 
investments  under  the  exemption  in 
section  2(h)(2)  of  the  BHC  Act,  the 
Board  considers  that  a  foreign  bank 
within  the  group  should  not  be  so 
limited.  In  this  regard,  the  Board  notes 
that,  in  enacting  section  2(h)(2), 
Congress  recognized  that  banks  in  other 
countries  have  traditionally  been 
permitted  to  make  commercial  and 
industrial  investments.  Accordingly, 
any  foreign  bank  within  such  a  group 
that  itself  is  able  to  meet  the  current 
QFBO  test  by  reference  to  its  and  its 
subsidiaries'  assets,  revenues  and  net 
income,  will  be  eligible  for  all  of  the 
exemptions. 

Limiting  the  eligibility  for  exemptions 
in  this  way  is  consistent  with  the 
statutory  language  in  section  2(h)(2)  of 
the  BHC  Act,  which  provides  that  it 
applies  to  shares  held  by  a  foreign 
company  that  is  "principally  engaged  in 
the  banking  business  outside  the  United 
States."  At  the  same  time,  modifying  the 
test  in  this  manner  would  limit  the 
extraterritorial  effect  of  the  BHC  Act  on 
foreign  firms,  and  would  not  penalize  a 
consolidated  group  that  engages  mostly 
in  activities  permissible  for  a  U.S. 
banking  organization. 

Applications  for  Special  Determination 
of  Eligibility  for  QfVO  Treatment 

The  Board  recognizes  that  there  may 
be  types  of  ownership  structures  above 
foreign  banks  that  woidd  not  meet  even 


and  management  consuiting  services:  and 
organizing,  sponsoring,  and  managing  a  mutual 
fiind. 


'"The  exemption  in  S211.23(fMS)(iii)  implements 
section  3(h)(2)  of  the  BHC  Act.  Any  foreign  banking 
oi^ganization  that  qualifies  as  a  financial  holding 
company  would  be  able  to  make  merchant  banking 
investments,  and  investments  in  connection  with 
its  insurance  business,  in  the  United  States  to  the 
extent  permitted  for  a  financial  holding  company. 
The  lack  of  eligibility  for  the  exemption  provided 
in  §211.23(f)(5)(iii)  would  not  negate  or  otherwise 
affect  such  authority. 


the  modified  QFBO  test.  It  also  is 
possible  that  foreign  banking 
organizations  that  meet  only  the 
modified  test  might  need  limited  relief 
for  commercial  and  industrial  activities 
in  the  United  States.  In  addition,  there 
may  be  foreign  financial  organizations 
that  do  not  include  a  foreign  bank  and 
wish  to  acquire  a  U.S.  bank.  Such 
financial  organizations  would  fail  the 
QFBO  test,  and  it  is  not  possible  to 
know  the  extent  to  which  requiring  such 
an  organization  to  conform  its 
worldwide  operations  to  those 
permissible  for  a  U.S.  financial  holding 
company  woidd  interfere,  in  particidar, 
with  its  foreign  business.  The  Board  is 
prepared  to  consider  requests  beyond 
the  current  QFBO  authority  on  a  case- 
by-case  basis.  In  considering  .such  cases, 
the  Board  will  take  into  accoimt  the 
principles  of  national  treatment  and 
equality  of  competitive  opportunity  and 
may  grant  exemptions  that  are  not 
substantially  at  variance  with  the 
purposes  of  the  BHC  Act  and  are  in  the 
public  interest. 

Regulation  K  ciirrently  permits  a 
foreign  banking  organization  that  ceases 
to  qualify  as  a  QFBO  to  request  a  special 
determination  of  eligibility.  That 
provision  has  been  modified  to  give  the 
Board  greater  flexibility  to  grant  special 
determinations  that  will  permit  foreign 
banking  organizations  and  foreign 
organizations  that  do  not  include 
foreign  banks  to  be  eligible  for  some  or 
all  of  the  exemptions  in  appropriate 
cases. 

The  Board  has  also  adopted  the 
proposal  made  in  1997  that  would 
permit  a  former  QFBO  that  has  applied 
for  a  specific  determination  of  eligibility 
to  continue  to  conduct  its  business  as  if 
it  were  a  QFBO,  except  with  respect  to 
making  investments  in  U.S.  companies 
under  section  2(h)(2)  of  the  BHC  Act  for 
which  Board  consent  would  be 
required.  The  proposal  reflects  the 
approach  taken  in  a  prior  case 
considered  by  the  Board,  and  no 
comments  were  received  on  the 
proposal. 

Other  Comments  on  the  QFBO  Test 

The  QFBO  test  in  Regulation  K 
permits  foreign  banking  organizations  to 
coimt  in  the  measurement  of  "banking" 
only  those  assets,  revenues,  or  net 
income  related  to  activities  that  are 
permissible  for  a  U.S.  banking 
organization  to  conduct  outside  of  the 
United  States.  The  Board  requested 
comment  with  respect  to  a  possible 
expansion  of  the  list  of  activities  that 
woidd  be  considered  banking  for 
purposes  of  the  QFBO  test.  Three 
commenters  suggested  some  expansion 
in  the  list.  Two  proposed  that  the  QFBO 
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test  be  expanded  to  include  all  financial 
activities  which  are  usual  in  connection 
with  the  banking  business  in  those 
coimtries  in  which  the  foreign  banking 
organization  is  active.  One  proposed 
that  the  Board  consider  other  activities 
on  a  case-by-case  basis  to  reflect 
changes  in  foreign  financial  markets. 

To  date,  there  nave  been  very  few 
cases  in  which  a  fraeign  banking 
organization  foiled  the  QFBO  test 
bcMcause  certain  types  of  financial 
activities  were  not  included  on  the  list. 
In  light  of  this,  and  in  view  of  the 
modified  QFBO  test  and  the  ability  of 
the  Board  to  make  special 
determinations  of  eligibility  for  some  or 
all  of  the  QFBO  exemptions,  the  Board 
has  determined  not  to  make  any  changes 
at  this  time  to  the  list  of  activities  that 
would  be  considered  banking  for 
purposes  of  the  QFBO  test. 

Two  commenters  suggested  that  the 
requirement  that  a  QFBO  conduct  more 
banking  than  nonbanking  activities  is 
not  required  by  the  statute.  These  same 
commenters  also  proposed  that  even  if 
that  requirement  is  retained,  the  QFBO 
test  should  be  revised  to  allow  U.S. 
banking  business  to  be  included  when 
calculating  the  extent  of  an 
organization's  banking  business.  The 
Board  has  not  adopted  these  proposals 
because  they  would  be  inconsistent 
Mrith  section  2(h)(2)  of  the  BHC  Act, 
which  provides  exemptions  for  foreign 
companies  principally  engaged  in 
banking  business  outside  the  United 
States.  Moreover,  a  U.S.  nonfinancial 
company  is  not  permitted  to  own  a  U.S. 
bank,  and  altering  the  test  to  permit  a 
predominantly  nonfinancial  foreign 
group  to  engage  in  banking  in  the 
United  States  would  be  inconsistent 
with  the  principle  of  national  treatment. 

U.S.  Activities  ofQFBOs 

Securities  Activities.  Subpart  B 
currently  provides  that  a  foreign 
banking  organization  may  not  own  or 
control  shares  of  a  foreign  company  that 
directly  underwrites,  sells  or  distributes, 
or  that  owns  or  controls  more  than  5 
percent  of  the  shares  of  a  company  that 
underwrites,  sells  or  distributes, 
securities  in  the  United  States,  except  to 
the  extent  permitted  bank  holding 
companies.  The  Board  proposed  that  the 
5  percent  limit  be  raised  to  10  percent. 
Two  commenters  suggested  that  the 
limit  be  raised  to  24.9  percent  and  one 
proposed  that  no  change  be  made.  The 
Board  has  determined  to  adopt  the  10 
percent  limit  as  proposed.  The  Board 
continues  to  hold  the  view  expressed  in 
the  1997  proposal  that  a  foreign  bank 
should  not  be  able  to  exert  a  significant 
influence  over  such  a  securities  firm. 
Investments  above  the  10  percent  level 


would  be  permitted  if  the  foreign  bank 
met  the  requirements  to  be  treated  as  a 
financial  holding  company  under  the 
GLBAct. 

Change  in  meaning  of  "incidental". 
Two  commenters  requested  that  the 
Board  apply  an  expanded  definition  of 
"incidental"  U.S.  activities  in  Subpart 
B.  Under  the  current  rule  in  Regulation 
K,  a  QFBO  is  permitted  to  own  up  to 
100  percent  of  a  foreign  company  that 
conducts  activities  in  the  United  States 
that  are  "incidental"  to  the  foreign 
company's  international  or  foreign 
business.  The  Board's  longstanding 
interpretation,  for  piuposes  of  both 
Subparts  A  and  B  of  Regulation  K,  has 
been  that  such  incidental  activities  in 
the  United  States  are  limited  to  those 
activities  that  the  Board  has  determined 
are  permissible  for  Edge  corporations  to 
conduct  in  the  United  States.  The  Board 
proposed  changes  to  Subpart  A 
governing  foreign  portfolio  investments 
by  U.S.  banking  organizations  to  expand 
the  interpretation  of  "incidental"  for 
such  investments  to  permit  U.S.  banking 
organizations  to  hold  foreign  portfolio 
investments  (maximum  of  19.9  percent 
of  voting  and  40  percent  of  total  equity) 
that  derive  no  more  than  10  percent  of 
their  total  consolidated  revenue  in  the 
United  States.  The  commenters 
proposed  that  the  Board  apply  the  same 
expanded  definition  of  "incidental" 
U.S.  activities  to  permit  a  QFBO  to  hold 
up  to  100  percent  of  a  foreign  company 
with  U.S.  activities  so  long  as  those 
activities  account  for  no  more  than  10 
percent  of  the  total  consolidated 
revenue  of  the  company. ^^  The  change 
to  Subpart  A,  which  has  been  adopted, 
is  intended  to  deal  with  investments  in 
companies  over  which  the  U.S.  banking 
organization  has  no  control.  The 
commenters  are  proposing  liberalized 
treatment  for  investments  by  foreign 
banks  where  the  foreign  bank  is  in  a 
position  to  prevent  the  company  from 
entering  the  United  States.  "There  does 
not  appear  to  be  any  public  interest 
justification  for  the  request  and  the 
Board  has  not  adopted  the  commenters' 
proposal. 


'^  Foreign  banking  organizations  already  have 
greater  leeway  than  U.S.  banking  organizations  with 
respect  to  their  noncontrolling  investments  in 
foreign  companies  engaged  in  U.S.  activities  that 
are  not  "incidental".  The  U.S.  assets  of  such  foreign 
companies  can  account  for  up  to  49.9  percent  of 
total  consolidated  assets,  and  the  foreign  companies 
can  derive  up  to  49.9  percent  of  their  consolidated 
revenues  from  the  United  States.  Accordingly,  the 
commenters'  proposal  would  only  affect  the  foreign 
banking  organization's  ability  to  make  controlling 
investments  in  foreign  companies  with  U.S. 
activities. 


Determining  Extent  ofNon-U.S. 
opemtions 

Under  RegiUation  K,  a  foreign  bank 
may  own  or  control  voting  shares  of  a 
foreign  company  that  is  engaged  in 
business  in  the  United  States,  subject  to 
a  number  of  restrictions.  The  first  of 
these  restrictions  is  that  more  than  50 
percent  of  the  foreign  company's 
consolidated  assets  must  be  located,  and 
consolidated  revenues  derived  from, 
outside  the  United  States.  One 
commenter  proposed  that  this  ass^ 
plus  revenues  test  be  replaced  with  a 
requirement  that  more  dian  50  percent 
of  the  organization's  business  bis  outside 
the  United  States  as  measuired  by  two 
out  of  three  indicia:  location  of  assets, 
derivation  of  revenues,  and  derivation 
of  net  income.  There  have  been  very  few 
cases  of  an  investment  foiling  to  comply 
with  the  assets/revenue  test  as  currently 
applied,  and  the  commenter  gave  no 
indication  that  any  foreign  bank  has 
been  harmed  by  it.  The  Board  did  not 
propose  such  a  revision  and,  in  the 
absence  of  an  actual  problem,  has 
determined  not  to  adopt  it. 

Increasing  Amount  of  Equity  in 
Noncontrolling  Investments 

One  commenter  suggested  increasing 
the  equity  interest  limit  on  non- 
controlling  portfolio  investments  made 
by  QFBOs  from  24.9  percent  of  voting 
stock  and  total  equity  to  24.9  percent  of 
voting  stock  and  40  percent  of  total 
equity  to  comport  with  limits  applicable 
to  U.S.  banking  organizations.  Foreign 
hanking  organizations  already  are  able 
to  conduct  a  greater  range  of  activities 
both  in  and  outside  the  United  States 
than  are  U.S.  banking  organizations.  The 
analogy  to  portfolio  investments  of  U.S. 
banking  organizations  is  not  valid;  the 
new  authority  for  U.S.  organizations  in 
this  area  is  more  limited  than  the 
existing  authority  for  QFBOs.  The  Board 
does  not  consider  that  the  additional 
authority  proposed  by  this  commenter 
for  investments  by  foreign  banking 
organizations  is  warranted. 

Exception  for  Line-of-Business 
Requirement 

Section  2(h)(2)  requires  that  the  U.S. 
commercial  and  industrial  holdings  of  a 
foreign  banking  organization  be  in  the 
same  general  line  of  business  as  the 
foreign  investor  company,  or  in  a 
business  related  to  the  business 
conducted  outside  the  United  States. 
Consistent  with  the  intent  of  Congress 
when  it  adopted  this  provision, 
Regxdation  K  uses  the  Standard 
Industrial  Classification  (SIC)  system  for 
determining  the  comparability  of  U.S. 
and  foreign  nonbanking  activities.  One 
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commenter  noted  that  the  provision 
does  not  pennit  any  exceptions  and 
suggested  that  the  Board  establish  a 
procedure  to  permit  a  QFBO,  when  SIC 
establishment  categories  are  not 
matching,  to  demonstrate  on  a  case-by- 
case  basis  that  the  U.S.  activities  of  a 
foreign  subsidiary  are  nonetheless  the 
same  kind  of  activities,  or  related  to  the 
activities,  engaged  in  directly  or 
indirectly  by  the  foreign  subsidiary 
outside  the  United  States. 

The  Board  is  not  aware  of  a  significant 
number  of  cases  where  U.S.  and  foreign 
investments  of  QFBOs  have  not  met  the 
requirements  of  this  provision  and  sees 
no  reason  to  modify  it  at  this  time. 
However,  in  view  of  the  fact,  that  the  SIC 
classification  system  is  being  replaced 
by  the  North  American  Industry 
Classification  System,  the  Board  will  be 
reviewing  the  provision  and  may 
consider  if  a  procedure  to  exempt 
investments  that  do  not  comply  with  the 
relevant  classification  system  would  be 
appropriate. 

This  same  commenter  suggested  that 
the  Board  review  its  reporting 
requirements  to  seek  ways  to  address 
the  difficulty  of  monitoring  compliance 
with  the  requirements  of  section 
211.23(f)  of  Regulation  K  within  a 
complex,  multi-tiered  global 
organization.  In  the  aftermath  of  the 
Gramm-Leach-Bliley  Act,  the  Board  is 
undertaking  a  review  of  reporting 
requirements  for  foreign  banking 
organizations  and  is  seeking  to  reduce 
burden  where  appropriate. 

The  Conduct  of  Unregulated  Activities 
Abroad  throu^  U.S.  Companies 

Purstiant  to  section  4(c)(9)  of  the  BHC 
Act,  Regulation  K  ciurently  exempts 
from  the  BHC  Act  any  activity 
conducted  by  a  QFBO  outside  the 
United  States.  In  1997,  the  Board  noted 
the  growing  trend  by  foreign  banks  to 
use  this  exemption  to  conduct 
unregulated  activities  abroad  through 
foreign  subsidiaries  of  U.S.  companies 
operating  under  section  4(c)(8)  of  the 
BHC  Act.  U.S.  bank  holding  companies, 
in  contrast,  ve  not  able  to  conduct 
unrestricted  activities  abroad  through 
foreign  subsidiaries  of  their  section 
4(c)(8)  companies.  Under  the  BHC  Act, 
a  U.S.  bank  holding  company  may  own 
foreign  subsidiaries  only  under  the 
authority  of  Subpart  A  of  Regulation  K 
which  set  limits  on  the  activities  that 
can  be  conducted  in  such  subsidiaries. 
The  Board  requested  comment  on 
whether  it  is  consistent  with  the  policy 
of  national  treatment  to  permit  QFBOs 
to  continue  to  use  the  exemption  to 
conduct  unrestricted  activities  abroad  in 
foreign  subsidiaries  of  companies 


regulation  by  the  Board  under  section 
4(c)(8). 

The  commenters  generally  favored 
permitting  foreign  banks  to  have 
unrestricted  4(c)(9)  foreign  subsidiaries 
of  4(c)(8)  companies.  A  number  of 
commenters  stated  that  a  foreign 
banking  organization  should  be 
permitted  to  organize  its  non-U.S. 
activities  in  the  manner  that  best  suits 
its  business,  and  that  the  home  country 
supervisor  and  not  the  Federal  Reserve 
is  regarded  by  the  market  as  the 
supervisor  of  the  activities  of  such 
foreign  companies.  None  of  the 
conunenters  expressed  any  views  as  to 
whether  such  practice  may  provide 
foreign  banks  with  a  competitive 
advantage  over  U.S.  banking 
organizations  in  using  and  marketing 
the  name  and  operations  of  the 
regulated  U.S.  company,  but  they  did 
state  that  foreign  banks  could  achieve 
the  same  benefits  by  establishing  a 
foreign  affiliate  of  the  4(c)(8)  company 
with  a  similar  or  identical  name. 

The  Board  has  determined  to  take  no 
action  at  this  time  to  prevent  the 
practice  from  continuing,  but  reserves 
the  right  to  review  any  of  these 
situations  as  the  facts  warrant  and 
require  a  change  in  the  relationship  if 
the  structure  in  fact  results  in 
competitive  inequality.^" 

Inqtleinentation  of  New  Interstate  Roles 

In  addition  to  application  procedures 
and  rules  on  nonbanking  activities, 
Regulation  K  implements  the 
restrictions  on  interstate  operations  of 
foreign  banks  provided  in  the  IBA  and 
the  BHC  Act.  The  Interstate  Act 
amended  the  IBA  and  the  BHC  Act  to 
remove  geographic  restrictions  on 
interstate  acquisitions  of  banks  by 
foreign  banks,  permitted  foreign  banks 
to  branch  interstate  by  merger  and  de 
novo  on  the  same  basis  as  domestic 
banks  with  the  same  home  state  as  the 
foreign  bank,  and  modified  the 
definition  of  a  foreign  bank's  home  state 
for  purposes  of  interstate  branching.  The 
Interstate  Act  became  fully  effective  in 
June  1997. 

In  May  1996,  the  Board  published  a 
final  rule  to  implement  certain  of  the 
changes  made  by  the  Interstate  Act.  The 
rule  required  certain  foreign  banks  to 
select  a  home  state  for  the  first  time,  or 
have  a  home  state  designated  by  the 
Board,  removed  obsolete  provisions  of 
Regulation  K  that  restricted  the  ability 
of  a  foreign  bank  to  effect  major  bank 
mergers  through  U.S.  subsidiary  banks 


^The  Board  notes  that  material  alteratioiu  in 
nonbanking  activities  carried  on  by  a  particular 
section  4(c)(8)  company  may  require  notice  to  the 
Board.  12  CFR  22S.25(cN3). 


located  outside  the  foreign  bank's  home 
state,  and  deleted  certain  other  obsolete 
rules  governing  home  state  selection. 

The  Board's  1997  proposal  sought  to 
implement  and  interpret  certain  other 
changes  made  by  the  Interstate  Act.  The 
proposal  would  permit  foreign  banks  to 
make  additional  changes  in  home  state 
imder  certain  circumstances  and 
clarified  the  extent  to  which  a  foreign 
bank  changing  its  home  state  would  be 
required  to  conform  its  existing  network 
of  bank  subsidiaries  and  banking  offices. 

In  addition,  the  proposal  set  forth  the 
additional  standards  for  approval  of 
applications  by  foreign  banks  to 
establish  interstate  branches.  It  also 
clarified  that  the  "upgrade"  of  agencies 
and  limited  branches  to  full  branches 
required  Board  approval  and  that  the 
Board  would  approve  such  upgrades 
(absent  a  merger  transaction)  only  if  the 
host  state  had  enacted  laws  permitting 
de  novo  interstate  branching.  Finally, 
the  proposal  deleted  the  Board's  home 
state  attribution  rule,  which  provides 
that  a  foreign  bank  (or  other  company) 
and  all  other  foreign  banks  which  it 
controls  must  have  the  same  home  state. 

The  commenters  were  generally 
supportive  of  the  Board's  proposals  in 
the  interstate  area.  With  the  exception  of 
the  "upgrades"  proposal  which,  as 
described  below,  has  been  mooted  by 
subsequent  legislation,  the  Board  has 
adopted  the  changes  as  proposed. 

Changes  of  Home  State 

In  1980,  the  Board  allowed  foreign 
banks  a  single  change  of  home  state  as 
a  compromise  between  the  need  for 
comparable  treatment  with  domestic 
banks  and  Congress'  intent,  in  adopting 
the  IBA,  that  foreign  banks  be  allowed 
some  flexibility  to  change  home  state. 
The  basic  framework  for  interstate 
banking,  however,  has  changed 
substantially  since  1980.  when  domestic 
banks  generally  could  not  branch 
interstate  and  rarely,  if  ever,  could 
change  home  states.  Domestic  and 
foreign  banks  may  now  branch  into 
other  states  either  de  novo  or  by  merger 
in  certain  circumstances;  interstate 
branching  by  merger  between  banks  is 
now  possible  in  all  but  one  state  (all 
states  will  allow  interstate  branching  by 
merger  as  of  year  end  2001),  and  de 
novo  interstate  branching  is  permitted 
in  17  states.  As  a  result,  many  domestic 
banks  with  interstate  branches  now 
have  sigmficant  opportunities  to  change 
home  state,  althou^  these 
opportunities  are  not  available  to  all 
banks  under  all  cimimstances. 

In  light  of  these  changes,  the  Board 
proposed  giving  foreign  banks 
additional  opportunities  to  change 
home  state  in  a  way  that  affords 
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comparable  treatment  to  foreign  and 
domestic  banks.  The  proposal  retained 
the  ability  of  foreign  banks  under 
current  rules  to  change  their  home  state 
once  by  filing  a  notice  with  the  Board. 
Changes  made  by  foreign  banks  prior  to 
the  entry  into  effect  of  the  final  rule 
would  count  toward  this  one-time  limit 
The  proposal  also  established  a  new 
procedtue  for  foreign  banks  to  change 
home  state  an  unlimited  number  of 
times,  by  applying  for  the  prior  approval 
of  the  Board  for  each  such  change.  A 
foreign  bank  applying  to  change  its 
home  state  under  the  new  procedure 
would  be  required  to  show  that  a 
domestic  bank  with  the  same  home  state 
would  be  able  to  make  the  same  change. 

The  Board  has  adopted  the  change  m 
home  state  provision  as  proposed.  The 
commenters  supported  the  provision 
but  questioned  the  need  for  prior  Board 
approval;  instead  they  reconunended  a 
45  day  notice  requirement.  The  Board 
has  considered  whether  the  issues 
presented  by  a  request  for  an  additional 
change  of  home  state  could  be  dealt 
with  adequately  during  a  45  day  prior 
notice  period.  Tlie  Board  expects  such 
changes  to  be  comparatively  rare.  In 
addition,  each  sudi  request  presents 
imique  fads.  For  these  reasons,  the 
Board  has  elected  to  retain  the  prior 
approval  requirement  set  forth  in  the 
proposal.  As  the  Board  gains  experience 
processing  such  requests,  it  may 
consider  replacing  the  prior  approval 
with  a  prior  notice  reqiiirement. 

One  of  the  commenters  sought 
assurance  that  the  Board  would  be 
flexible  in  interpreting  the  requirement 
that  a  foreign  bank  seeking  to  make  an 
additional  change  of  home  state 
demonstrate  that  a  domestic  bank  with 
the  same  home  state  would  be  able  to 
make  the  same  change.  The  Board 
believes  the  new  procedure  advances 
the  policies  of  national  treatment  and 
equality  of  competitive  opportunity 
tmderlying  the  IBA  by  allowing  foreign 
banks  to  take  advantage  of  changes  in 
laws  concerning  interstate  branching  in 
order  to  change  home  state,  when  and 
to  the  extent  those  laws  make  it  possible 
for  similarly  situated  domestic  banks  to 
change  home  state.  Although  the 
Interstate  Act  made  it  possible  for 
domestic  banks  to  change  home  state  in 
some  cases,  there  are  other  cases  where 
such  a  change  in  home  state  may  be 
difficult  or  impossible.  The  new 
procedure  also  seeks  to  prevent  foreign 
banks  frt>m  gaining  an  unfair 
competitive  advantage  over  domestic 
banks.  Accordingly,  the  new  procedure 
would  allow  foreign  banks  to  change 
home  state  only  in  cases  where  a 
domestic  bank  could  effect  a 
comparable  change. 


Changes  in  home  state  would 
generally  have  no  impact  on  which 
Reserve  Bank  will  supervise  the 
operations  of  a  foreign  bank  nor  on 
which  Reserve  Bank  will  receive  a 
foreign  bank's  reports  and  applications. 

Conforming  U.S.  Operations  Upon 
Change  in  Home  State 

Regulation  K  currently  requires  a 
foreign  bank  that  changes  its  home  state 
to  conform  its  banking  operations 
outside  the  new  home  state  to  what 
would  have  been  permissible  at  the  time 
of  the  bank's  original  home  state 
selection.  The  requirement,  adopted  in 
1980,  implemented  section  5  of  the  IBA 
which  sought  to  prevent  foreign  banks 
from  using  a  home  state  change  to 
acquire  and  maintain  subsidiary  banks 
or  Inanches  in  mate  than  one  state  in 
circumstances  where  a  domestic  bank  or 
bank  holding  company  would  be  imable 
to  do  so. 

The  Interstate  Act  liberalized  the  rules 
on  interstate  branches  and  eliminated 
the  geographic  restrictions  on  the 
purchases  of  banks  by  domestic  bank 
holding  companies  and  foreign  banks 
under  the  BHC  Act  and  the  IBA. 
Consequently,  the  Board  proposed  that 
the  provisions  on  conforming  operations 
upon  a  foreign  bank's  change  of  home 
state  be  revised  to  reflect  changes  made 
by  the  Interstate  Act.  For  example,  with 
respect  to  subsidiary  banks,  a  foreign 
bank  woiild  no  longer  be  required  to 
divest  a  subsidiary  bank  outside  its  new 
home  state;  the  Interstate  Act  authorizes 
interstate  acquisitions  of  bank 
subsidiaries. 

With  respect  to  conforming  branches 
outside  the  foreign  bank's  new  home 
state,  the  proposal  reflected  the 
liberalized  interstate  branching  rules 
applicable  to  foreign  and  domestic 
banks  as  a  result  of  the  Interstate  Act. 
A  foreign  bank  changing  its  home  state 
would  be  permitted  to  retain  all 
branches  which  the  foreign  bank  could 
establish  (imder  current  law)  if  it 
already  had  its  new  home  state.  This 
relaxation  is  appropriate  given  that 
domestic,  as  well  as  foreign  banks,  now 
have  significant  opportunities  to 
establish  and  retain  interstate  branches. 

The  commenters  supported  this 
proposal  and  the  Board  adopted  it  as 
proposed.  One  commenter  was 
concerned,  however,  that  a  rigid 
interpretation  of  the  limitation  on 
retention  of  existing  branch  operations 
outside  the  new  home  state  to  only 
those  branches  that  the  foreign  bank 
could  establish  under  current  law  if  it 
already  had  its  new  home  state  would 
severely  limit  changes  of  home  state  by 
-banks  with  established, 
nongrand&thered  operations  in  the  old 


home  state.  The  Board  intends  to  apply 
the  rule  consistent  with  the  scope  of  the 
changes  to  the  intostate  rules.  The 
Board  also  notes  that  the  GLB  Act 
provides  opportunities  for  banks  to 
upgrade  existing  operations  outside  the 
home  state.  These  opportunities  should 
reduce  the  need  for  foreign  banks  to 
change  home  states. 

Additional  Standards  for  Interstate 
Offices 

The  proposal  also  contained  the 
additional  standards  required  by  the 
Interstate  Act  for  approval  by  the  Board 
of  the  establishment  by  a  foreign  bank 
of  branches  located  outside  of  the  bank's 
home  state.  These  standards  were 
designed  tn  insure  that  foreign  bai^ 
seeking  to  establish  interstate  branches 
meet  requirements  comparable  to  those 
imposed  on  domestic  banks  seeking  to 
operate  interstate.  The  Board  received 
no  comments  on  this  aspect  of  the 
interstate  proposal  and  has  adopted  it  as 
proposed. 

Upffoding  of  Agencies  and  Limited 
Branches  to  Full  Branches 

Section  5  of  the  IBA,  as  amended  by 
the  Interstate  Act,  generally  allows  a 
foreign  bank  to  establish  full  branches 
outside  its  home  state  only  if  a  domestic 
bank  with  the  same  home  state  could 
establish  branches  in  the  same  host  state 
under  the  IntersUte  Act.  The  GLB  Act 
contained  a  new  exception  to  this 
general  limitation.  The  new  provision 
allows  a  foreign  bank,  with  the  Board's 
approval,  to  upgrade  an  existing  agency 
or  limited  branch  outside  the  bank's 
home  state  to  a  full  service  branch 
provided  the  state  would  permit  the 
upgrade  and  the  office  has  been  is 
existence  the  minimum  amount  of  time 
that  the  state  requires  for  the  acquisition 
of  an  interstate  bank. 

In  response  to  inquiries  and  requests 
fixim  trade  groups,  the  Board,  in  its  1997 
proposal,  stated  its  view  that  upgrades 
of  existing  agencies  and  limited 
branches  outside  of  a  foreign  bank's 
home  state  constituted  a  "change  in 
status"  of  an  office  requiring  Board 
approval  tmder  FBSEA.  In  addition,  the 
Board  stated  that  such  upgrades  would 
be  approved  only  in  situations  where 
the  state  in  which  the  upgraded  office 
was  located  permitted  de  novo 
branching. 

The  Board's  proposal  elicited 
responses  from  three  commenters,  each 
of  which  urged  liberalization  and/or 
flexibility  to  some  degree.  The  proposal 
and  the  comments  received  have  been 
superseded  to  a  significant  degree  by  the 
GLB  Act  provision  permitting  upgrades. 
The  new  statutory  provision  confirmed 
that  upgrades  require  Board  approval 
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but  made  such  upgrades  more  widely 
available  than  the  Board  had  proposed. 
Upgrades  may  now  be  approved 
provided  the  state  permits  the  upgrade 
and  the  office  to  be  upgraded  has  been 
in  existence  in  that  state  for  the 
minimiun  amount  of  time  (no  more  than 
5  years)  required  for  the  acquisition  of 
an  interstate  bank.  The  Board  is 
amending  its  interstate  rules  to 
implement  the  GLB  provision. 
Upgrades,  like  other  branch  proposals 
under  FBSEA,  generally  require  full 
applications.  Prior  notice  may  be 
available,  as  provided  elsewhere  in  this 
final  rule,  if  the  foreign  bank  has 
previously  received  a  CCS 
determination  from  the  Board. 

Home  State  Attribution  Rale  Deleted 

Regulation  K  currently  provides  that  a 
foreign  banking  organization  and  all  its 
affiliates  are  entitled  to  only  one  home 
state.  This  would  be  true  even  if  the 
foreign  banking  organization  owned 
several  different  foreign  banks  with 
operations  in  the  United  States. 

At  the  time  the  rule  was  adopted, 
domestic  banks  generally  could  not 
branch  into  states  other  than  the  ones  in 
which  they  were  located,  nor  could 
bank  holding  companies  generally 
acquire  banks  outside  their  home  state. 
In  that  context,  the  Regulation  K 
provision  was  structured  to  prevent 
affiliated  groups  of  foreign  banks  from 
gaining  an  unfoir  advantage  over 
domestic  banks  by  having  each  of  the 
affiliated  foreign  banks  select  a  different 
home  state.  Having  done  so,  the  foreign 
banks  would  be  able  to  open  and 
operate  branches  in  more  than  one  state, 
liie  rule  sought  to  prevent  this  by 
stating  that  a  foreign  banking 
organization  and  any  foreign  bank  that 
it  controls  would  be  entitled  to  only  one 
home  state. 

The  Interstate  Act  has  substantially 
changed  the  rules  on  interstate 
expansion  since  this  provision  was 
originally  adopted.  Under  cxirrent  law,  a 
hank  holding  company  may  own  many 
banks  in  di^rent  states:  each  of  these 
banks  is  entitled  to  its  own  home  state 
regardless  of  the  home  states  of  its 
affiliates.  Consequently,  in  1997  the 
Board  proposed  that  Regulation  K  be 
amended  to  eliminate  the  requirement 
that  a  foreign  bank  and  all  its  affiliates 
are  entitled  to  only  one  home  state.  The 
proposal  would  preserve  national 
treatment  for  foreign  banks  and  would 
not  put  U.S.  banking  organizations  at 
any  competitive  disadvantage.  The 
commenters  supported  the  proposal, 
and  the  Board  has  adopted  it 


Representative  Offices 

Definition  of  Representative  Office 

The  GLB  Act  amended  the  definition 
of  representative  office  such  that  a 
subsidiary  of  a  foreign  bank  may  now  be 
considered  a  representative  office.  The 
definition  of  representative  office  in 
Regulation  K  has  been  modified  to 
conform  with  the  change  in  law.  The 
statutory  amendment  closed  a  potential 
"loophole"  that  made  it  possible  for 
foreign  banks  to  set  up  subsidiaries  to 
engage  in  representative  activities,  thus 
avoiding  both  the  FBSEA  application 
process  and  ongoing  supervision  of  such 
subsidiary  as  a  representative  office. 
However,  the  fact  that  subsidiaries  can 
now  be  deemed  to  be  representative 
offices  raises  new  issues. 

The  Board  is  aware  of  only  a  few 
cases  in  which  banks  sought  to  make 
use  of  this  loophole  and  does  not 
believe  that  there  are  significant  current 
issues  with  respect  to  representative 
functions  being  conducted  out  of 
subsidiaries.  It  is  possible  that  a  foreign 
bank  could  attempt  to  evade  the  IBA's 
requirements  by  using  a  nonbank 
subsidiary;  it  would  be  difficult, 
however,  to  anticipate  and  try  to 
prohibit  all  potential  schemes.  The 
Board  thus  is  not  proposing  to  amend 
Regulation  K  to  clarify  all  situations  in 
which  a  nonbank  subsidiary  or  affiliate 
would  be  considered  a  representative 
office.  Rather  the  Board  is  providing 
general  guidance  and  seeks  views  on 
whether  more  explicit  guidance  is 
warranted. 

As  a  general  matter,  any  subsidiary 
established  for  the  purpose  of  acting  as 
a  representative  office  clearly  would  be 
a  representative  office.  Similarly,  a 
subsidiary  would  be  considered  to  be  a 
representative  office  when  it  holds  itself 
out  to  the  public  as  a  representative  of 
the  foreign  bank,  acting  on  behalf  of  the 
foreign  bank,  even  if  the  subsidiary 
engages  in  other  nonbank  business.  In 
addition,  an  individual  or  a  unit  of  a 
subsidiary  that  acts  as  a  representative 
of  a  foreign  bank  from  the  location  of 
the  nonbank  subsidiary  would  be 
treated  as  a  representative  office.  An 
important  limitation  on  this  general 
approach  is  that  a  subsidiary  generally 
would  not  be  considered  a 
representative  office  if  it  makes 
customer  referrals  or  cross-markets  the 
foreign  bank's  services  in  a  manner  that 
woidd  be  permissible  for  a  nonbank 
affiliate  of  a  U.S.  bank. 

The  Board  is  also  interested  in 
receiving  views  on  whether  a  money 
transmitter  subsidiary  of  a  foreign  bank 
shoidd  be  prohibited  from  also  engaging 
in  representative  functions  or 
employing  individuals  who  act  as  bank 


representatives.  A  money  transmitter  is 
a  nonbank  company  that  for  a  fee  will 
send  funds  to  persons  outside  the 
United  States.  Often,  the  funds  are  first 
transmitted  to  the  affiliated  foreign  bank 
for  the  benefit  of  the  ultimate  recipient. 
A  foreign  bank  is  not  entitled  to  use  the 
money  transmitter  to  engage  in  deposit- 
taking.  If  a  representative  office  were 
combined  with  a  money  transmitter,  it 
would  be  extremely  difficult  if  not 
impossible  to  monitor  or  enforce 
compliance  with  this  restriction. 
Customers  could  also  be  confused  about 
the  status  of  funds  given  to  the  money 
transmitter. 

Registration  of  Existing  Incorporated 
Representative  Offices 

There  may  be  some  subsidiaries  of 
foreign  banks  that  will  fall  within  the 
definition  of  "representative  office"  for 
the  first  time,  and  these  subsidiaries 
will  need  to  be  identified.  The  Board 
has  determined  to  impose  a  registration 
requirement  similar  to  that  imposed 
following  the  enactment  of  FBSEA, 
which  subjected  representative  offices 
of  foreign  banks  to  Board  approval 
requirements  and  supervision  for  the 
first  time.  All  subsidiaries  that  are 
acting  as  representative  offices  will  be 
required  to  complete  a  brief 
informational  report.  The  form  will  be 
issued  separately.  Subsidiaries  and 
affiliates  of  foreign  banks  that  have  been 
conducting  representative  functions  on 
behalf  of  the  foreign  bank  will  be 
"grandfathered"  and  not  required  to 
apply  to  "re-establish"  a  representative 
office.3' 

Approval  of  Loans  at  a  Representative 
Office 

Regulation  K  currently  includes  as 
permissible  activities  for  a 
representative  office  those  in  which  a 
"loan  production  office"  of  a  state 
member  bank  may  engage  as  set  forth  in 
a  1978  Board  interpretation.  The  portion 
of  the  interpretation  restricting  loan 
approvals  at  such  offices  has  been 
superceded,  and  loan  origination 
facilities  of  state  member  banks  may 
approve  loans  in  certain  cirounstances. 
The  Board  considers  that  representative 
offices  of  foreign  banks  that  are  subject 
to  the  BHC  Act,  and  thus  subject  to 
supervision  in  the  United  States,  should 
be  permitted  to  engage  in  the  same 
activities  as  such  facilities.  The  Board  is 


>*The  grand&tharing  would  be  ef!active  as  of  the 
date  of  the  proposal  but  only  for  those  afRliates 
engaged  in  activities  clearly  permissible  to  conduct 
in  combination  with  representative  office  functioiu. 
Thus,  should  the  Board  determine  that 
representative  functions  may  not  be  conducted  in 
a  money  transmitter  subsidiary,  such  activities 
would  have  to  be  discontinued. 
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therefore  amending  Regulation  K  to 
remove  the  reference  to  the 
interpretation  and  clarify  that 
representative  offices  may  make  credit 
decisions  if  (i)  the  foreign  bank  also 
operates  one  or  more  branches  or 
agencies  in  the  United  States,  (ii)  the 
loans  approved  at  the  representative 
office  are  made  by  a  U.S.  branch  or 
agency  of  the  bank,  and  (iii)  the  loan 
proceeds  are  not  disbursed  in  the 
representative  office. 

Additional  Matters 

Temporary  Additional  Office  Location 

From  time  to  time,  the  Board  has 
received  requests  bom.  foreign  banks 
that  desire  to  have  an  additional 
temporary  location,  usually  as  an 
interim  measure  before  moving  into  new 
office  space  that  can  accommodate  the 
entire  staff  of  the  branch  or  agency.  The 
earliest  inqiiiries  were  prompted  by 
space  constraints  at  the  existing  office 
and  the  need  to  relocate  some 
employees  imtil  renovations  could  be 
completed  at  a  new  larger  location.  To 
accommodate  such  situations,  the  Board 
proposed  a  new  provision  in  Regulation 
K  permitting  the  Board,  in  its  discretion, 
to  determine  that  a  well-managed 
fcireign  bank  would  not  be  considered  to 
have  established  an  office  if  certain 
conditions  were  met.  Since  the  proposal 
was  made,  staff  has  received  additional 
inquiries  where  the  proposed  relocation 
of  employees  would  not  fit  within  the 
provision  as  proposed.  These  more 
recent  requests  have  involved  mergers 
or  consolidations  of  bank  and  nonbank 
entities  within  a  banking  group.  The 
Board  therefore,  has  adopted  a 
broadened  form  of  the  provision  to 
cover  these  additional  types  of 
temporary  relocation  situations.  Any 
foreign  bank  taking  advantage  of  this 
authority  would  be  required  to  advise 
the  Board  prior  to  the  relocation,  make 
certain  commitments  ,^°  and  provide 
periodic  information,  as  requested.  The 
Board  generally  would  not  make  such 
determinations  if  the  reason  for  the 
request  is  the  bank's  &ilure  to  file  on  a 
timely  basis  a  notice  or  application  for 
the  additional  office,  and  the  bank  could 
not  maintain  the  temporary  location  for 
more  than  twelve  months. 

Changes  to  Definition  Section 

The  revision  makes  certain  technical 
changes  in  the  definition  section  of 
Subpart  B,  including  in  the  definitions 
of  "appropriate  Federal  Reserve  Bank." 
"change  in  status,"  "foreign  banking 


*o  As  a  general  rule,  the  Board  would  require  that 
then  be  no  signs  at  any  temporary  location 
identifyiog  it  as  an  office  of  the  back,  and  that  no 
client  meetings  take  place  at  a  temporary  location. 


organization,"  "regional  administrative 
office,"  and  "representative  office." 

Conforming  Changes  To  Termination 
Provisions 

The  Board  proposed  to  amend  the 
provisions  of  Subpart  B  dealing  with 
termination  of  a  U.S.  office  of  a  foreign 
bank  to  add  as  a  groimds  for  termination 
a  finding  that  the  home  country 
supervisor  of  a  foreign  bank  is  not 
making  demonstrable  progress  in 
establishing  arrangements  for  the 
comprehensive  supervision  or 
regulation  of  such  foreign  bank  on  a 
consolidated  basis.  This  change  has 
been  adopted. 

Reduction  of  Reporting  Requirements 

The  Board  proposed  reducing  the 
periodicity  of  reporting  of  all 
acquisitions  of  shares  in  companies 
engaged  in  business  in  the  United  States 
fit)m  quarterly  to  annually.  Since  the 
issuance  of  the  proposal,  the  Board  has 
reconsidered  this  issue  in  connection 
with  the  development  and  issuance  of  a 
new  Form  FR  Y-IOF.  On  this  form, 
foreign  banking  organizations  are 
required  to  report  some  of  the 
investments  covered  by  the  old 
quarterly  report  on  an  event-generated 
basis.  Remaining  U.S.  investments  will 
be  reportable  only  annually  in 
connection  with  the  FR  Y-7.  The  final 
rule  reflects  the  decisions  on  reporting 
made  in  connection  with  the  issuance  of 
the  FR  Y-IOF. 

Sobpait  C  Ejqtoit  Trailiiig  Compuiies 

Subpart  C  of  Regtilation  K  sets  out  the 
rules  govoning  investments  and 
participation  in  export  trading 
companies  (ETCs)  by  bank  holding 
con^>anies  and  other  eligible  investors. 
ETCs  are  companies  in  which  bank 
holding  companies  and  certain  other 
eligible  investors  may  invest  for  the 
purpose  of  promotisu;  U.S.  exports. 

Qirrentiy,  an  eligible  investor  must 
give  the  Board  60  days  prior  written 
notice  of  an  investment  of  any  amount 
in  an  ETC.  The  Board  proposed  adding 
a  general  consent  provision  under 
which  an  eligiUe  investor  that  is  well- 
capitalized  and  well-managed  may 
invest  in  an  ETC  without  prior  notice. 
Such  an  investor  would  have  to  provide 
certain  information  to  the  Board  in  a 
post-investment  notice.  The  terms  well- 
capitalized  and  well-managed,  as  used 
for  this  purpose,  would  have  the  same 
meanings  as  in  the  Board's  Regulation 
Y. 

The  Board  further  proposed  allowing 
an  eligible  investor,  also  imder  general 
consent  authorify,  to  reinvest  an  amoimt 
equal  to  dividends  received  from  the 
ETC  in  the  prior  year  and  to  acquire  an 


ETC  from  an  affiliate  at  net  asset  value. 
Other  proposed  revisions  included 
moving  all  defined  terms  into  a  new 
definitions  section;  removing  an 
obsolete  provision  relating  to  the 
calculation  of  an  ETC's  revenues;  and 
making  certain  minor,  technical 
amendments. 

One  commenter  expressed  general 
support  for  the  Board's  proposal.  The 
Board  is  adopting  the  revisions  as 
proposed. 

Delegations  of  Authority 

The  Board  proposed  additional  and 
modified  delegations  of  authority  with 
respect  to  certain  matters  arising  imder 
Reg\dation  K.  Foremost,  the  Board 
proposed  to  delegate  additional 
authority  to  the  Director  of  the  Division 
of  Banking  Supervision  and  Regulation 
with  respect  to  foreign  branching  by 
member  banks,  general  consent 
investments  under  Subpart  A,  and  the 
general  consent  procedures  of  Subpart 
C.  The  Board  also  proposed  to  delegate 
to  the  Director  and  to  the  Reserve  Banks 
additional  authorify  with  respect  to 
prior  notice  investments  and  the 
establishment  of  prior  notice  U.S. 
offices  by  foreign  banks.  In  addition,  the 
Board  proposed  to  d^ete  as  no  longer 
necessary  the  delegation  to  the  Reserve 
Banks  to  approve  an  application  by  a 
foreign  bank  to  establish  an  additional 
U.S.  office  or  a  commercial  lending 
company  under  certain  circumstances. 
These  proposals  did  not  elicit  negative 
comment,  and  they  are  adopted  as 
proposed. 

The  Board  also  is  authorizing  several 
additional  delegations  of  autbmify. 
relating  generally  to  the  prtx:essing  and 
appro^^  of  applications  under  all 
Subparts  of  Regulation  K;  investments 
in  Edge  and  agreement  corporation 
subsidiaries;  amendments  to  Edge 
corporation  charters;  the  establishment 
of  agreement  corporations;  "special- 
purpose  foreign  government-owned 
bank"  determinations  under  section 
211.24(d)(3);  the  ai^roval  of  requests 
arising  under  section  4(c)(9)  of  the  BHC 
Act;  and  FHC  elections  by  foreign 
banks.  The  delegations  of  authorify  and 
modifications  to  existing  delegaticms 
authorized  by  this  final  ndemaking  will 
be  variously  codified  in  Regulation  K 
and  the  Board's  Rules  Regarding 
Delegation  of  Authorify  (12  CFR  part 
265). 

RegnlatMy  FlexibUify  Act 

The  Board  has  reviewed  the  final  nde 
in  accordance  with  the  RegiUatory 
FlexibiUfy  Act.  This  final  rule  makes 
amendments  to  subparts  A,  B  and  C  of 
Regidation  K  based  upon  a  review  of  the 
regulation  consistent  with  section  303  of 
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the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(the  Regulatory  Improvement  Act)  and 
the  International  Banking  Act  of  1978 
(the  IB  A).  The  rule  streamlines 
procedures  for  U.S.  and  foreign  banking 
organizations,  implements  portions  of 
the  Interstate  Act.  EGRPRA  and  GLB. 
and  authorizes  expanded  activities  for 
U.S.  banking  organizations  abroad.  The 
overall  effect  of  the  final  rule  will  be  to 
reduce  regulatory  burden.  Pursuant  to 
the  Regulatory  Flexibility  Act,  the  Board 
hereby  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 


Paperwork  Redaction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506: 
5  CFR  1320  Appendix  A.l).  the  Board 
reviewed  the  final  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organizatim  is  not 
required  to  respond  to,  an  information 
collection  unless  the  Board  displays  a 
currently  valid  0MB  control  nimiber. 
The  Board's  0MB  control  numbers  for 
the  collections  revised  by  this  rule  are 
7100-0107  (the  International 
Applications  and  Prior  Notifications 
under  Subparts  A  and  C  of  Regulation 
K;  FR  K-1),  7100-0110  (the  Notification 
Required  Pursuant  to  Section  211.23(h) 
of  Regulation  K  on  Acquisitions  by 
Foreign  Banking  Organizations:  FR 
4002),  and  7100-0284  (the  International 
Applications  and  Prior  Notifications 
under  Subpart  B  of  Regulation  K:  FR  K- 
2). 

The  collections  of  mfbnnation  that  are 
revised  by  this  rulemaking  are  found  in 
12  CTR  211.3,  211.5.  211.7,  211.9 
through  211.11,  211.13,  211.22  through 
211.24,  and  211.34.  These  information 
collections  are  required  to  evidence 
compliance  with  the  requirements  of 
Regulation  K.  The  respondents  are  for- 
profit  financial  institutions,  including 
small  businesses. 

No  comments  specifically  addressing 
the  burden  estimate  were  received.  The 
current  estimated  annual  biirden  for  the 
7100-0107  is  636  hours.  The  final  rule 
would  result  in  an  estimated  25  percent 
reduction  in  the  niunber  of  applications 
filed.  The  final  rule  would  permit 
strongly  capitalized  and  well-managed 
U.S.  banking  organizations  making 
investments  pursuant  to  general  consent 
authority  to  file  an  abbreviated  post- 
investment  notice  with  the  Board.  This 
notice  would  take  the  place  of  certain 
requirements  for  prior  notices  or 
applications  to  the  Board  before  any 
such  investment  could  be  made.  The 


current  estimated  annual  burden  for  the 
7100-0284  is  600  hours.  It  is  estimated 
that  the  final  rule  would  reduce  the 
burden  by  10  percent  due  to  a  decrease 
in  the  average  niunber  of  hours  required 
to  complete  an  application.  The  Board 
expects  to  publish  a  separate  notice  to 
revise  these  two  applications  to  comply 
with  the  final  rule's  reporting 
requirements.  In  the  interim, 
institutions  may  submit  any  new 
information  requested  in  this  rule  in  a 
letter  format.  The  ciurent  estimated 
annual  burden  for  the  7100-0110  is  80 
hoiu^.  The  final  rule  eliminates  the 
need  for  this  separate  information 
collection.  Sinoilar  information  is 
collected  on  the  Annual  Report  of 
Foreign  Banking  Organizations  (FR  Y-7; 
OMB  No.  7100-0125)  and  the  Report  of 
Changes  in  FBO  Organizational 
StiTicture  (FR  Y-IOF;  OMB  No.  7100- 
0297).  The  Board  estimates  there  would 
be  no  cost  burden  in  addition  to  the 
annual  hour  burden. 

For  the  7100-0107  and  the  7100- 
0284,  the  applying  organization  has  the 
opportimity  to  request  confidentiality 
for  information  that  it  believes  will 
qualify  for  an  FOIA  exemption. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0107  or  7100-0284),  Washington,  DC 
20503. 

List  of  Sub|ects 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  265 

Authority  delegations  (Government 
agencies).  Banks,  banking.  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  of  Governors 
amends  12  CFR  parts  211  and  265  as  set 
forth  below: 

PART  211— IKTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  221  et  seq.,  1818. 
1835a,  1841  et  seq.,  3101  et  seq.,  3109  et  seq. 

2.  Subparts  A,  B,  and  C  (consisting  of 
§§  211.1  through  211.34)  are  revised  to 
read  as  follows: 

Subpart  A— International  Operations  of 
U.S.  Banidng  Organizations 

Sec. 

211.1  Authority,  purpose,  and  scope. 

211.2  Definitions. 

211.3  Foreign  branches  of  U.S.  banking 
OTganizations. 

211.4  Permissible  investments  and 
activities  of  foreign  branches  of  member 
banks. 

211.5  Edge  and  agreement  corporations. 

211.6  Permissible  activities  of  Edge  and 
agreement  corporations  in  the  United 
States. 

211.7  Voluntary  liquidation  of  Edge  and 
agreement  corporations. 

211.8  Investments  and  activities  abroad. 

211.9  Investment  procedures. 

211.10  Permissible  activities  abroad. 

211.11  Advisory  opinions  under  Regulation 
K. 

211.12  Lending  limits  and  capital 
requirements. 

211.13  Supervision  and  reporting. 

Subpart  B— Foreign  Banidng 
Organizations 

211.20  Authority,  purpose,  and  scope. 

211.21  Definitions. 

211.22  Interstate  banking  operations  of 
foreign  banking  organizations. 

211.23  Nonbanking  activities  of  foreign 
banking  organizations. 

211.24  Approval  of  offices  of  foreign  banks; 
procedures  for  applications;  standards 
for  approval;  representative  ofRce 
activities  and  standards  for  approval; 
preservation  of  existing  authority. 

21 1.25  Termination  of  offices  of  foreign 
banks. 

2 1 1 .  26    Examination  of  offices  and  affiliates 
of  foreign  banks. 

211.27  Disclosure  of  supervisory 
information  to  foreign  supervisors. 

211.28  Provisions  applicable  to  branches 
and  agencies:  limitation  on  loans  to  one 
borrower. 

21 1 .29  Applications  by  state  branches  and 
state  agencies  to  conduct  activities  not 
permissible  for  federal  branches. 

211.30  Criteria  for  evaluating  U.S. 
operations  of  foreign  banks  not  subject  to 
consolidated  supervision. 

Subpart  C— Export  Trading  Companies 

211.31  Authority,  purpose,  and  scope. 

211.32  Definitions. 

211.33  Investments  and  extensions  of 
credit. 

2 1 1 .34  Procediues  for  filing  and  processing 
notices. 
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Subpart  A— Inlsmationai  Operations  of 
U.S.  Banking  Organizations 

S  211 .1    AuttMrity,  purpoae,  and  scope. 

(a)  Authority.  This  subpart  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  under  the 
authority  of  the  Federal  Reserve  Act 
(FRA)  (12  U.S.C.  221  et  seq.);  the  Bank 
Holding  Company  Act  of  1956  (BHC 
Act)  (12  U.S.C.  1841  et  seq.);  and  the 
International  Banking  Act  of  1978  (IBA) 
(12  U.S.C.  3101  etseq.). 

(b)  Purpose.  This  subpart  sets  out 
rules  governing  the  international  and 
foreign  activities  of  U.S.  banking 
organizations,  including  procedures  for 
establishing  foreign  branches  and  Edge 
and  agreement  corporations  to  engage  in 
international  banking,  and  for 
investments  in  foreign  organizations. 

(c)  Scope.  This  subpart  applies  to: 

(1)  Member  banks  with  respect  to 
their  foreign  branches  and  investments 
in  foreign  banks  under  section  25  of  the 
FRA  (12  U.S.C.  601-604a);i  and 

(2)  Corporations  organized  under 
section  25A  of  the  FRA  (12  U.S.C.  611- 
631)  (Edge  corporations); 

(3)  Corporations  having  an  agreement 
or  undertaking  with  the  Board  under 
section  25  of  the  FRA  (12  U.S.C  601- 
604a)  (agreement  corporations);  and 

(4)  Bank  holding  companies  with 
respect  to  the  exemption  &Y>m  the 
nonbanking  prohibitions  of  the  BHC  Act 
afforded  by  section  4(c)(13)  of  that  act 
(12  U.S.C.  1843(c)(13)). 

S211^    Dafinitions. 

Unless  otherwise  specified,  for 
purposes  of  this  subpart: 

(a)  An  affiliate  of  an  organization 
means: 

(1)  Any  entity  of  which  the 
organization  is  a  direct  or  indirect 
subsidiary;  or 

(2)  Any  direct  or  indirect  subsidiary 
of  the  organization  or  such  entity. 

(b)  Capital  Adequacy  Guidelines 
means  the  "Capital  Adequacy 
Guidelines  for  State  Member  Banks: 
Risk-Based  Measure"  (12  CFR  part  208, 
app.  A)  or  the  "Capital  Adequacy 
Guidelines  for  Bank  Holding 
Companies:  Risk-Based  Measure"  (12 
CFR  part  225.  app.  A). 

(c)  Capital  ana  surplus  means,  imless 
otherwise  provided  in  this  part: 

(1)  For  organizations  sub)ect  to  the 
Capital  Adequacy  Guidelines: 

(i)  Tier  1  and  tier  2  capital  included 
in  an  organization's  risk-based  capital 
(under  the  Capital  Adequacy 
Guidelines);  and 


>  Section  25  of  the  FRA  (12  U.S.C.  601-604a). 
which  refers  to  national  banking  associations,  also 
applies  to  state  member  banks  of  the  Federal 
Reserve  System  by  virtue  of  section  9  of  the  FRA 
(12  U.S.C  321) 


(ii)  The  balance  of  allowance  for  loan 
and  lease  losses  not  included  in  an 
organization's  tier  2  capital  for 
calculation  of  risk-based  capital,  based 
on  the  organization's  most  recent 
consolidated  Report  of  Condition  and 
Income. 

(2)  For  all  other  organizations,  paid-in 
and  unimpaired  capital  and  surplus, 
and  includes  imdivided  profits  but  does 
not  include  the  proceeds  of  capital  notes 
or  debentures. 

(d)  Directly  or  indirectly,  when  used 
in  reference  to  activities  or  investments 
of  an  organization,  means  activities  or 
investments  of  the  organization  or  of 
any  subsidiary  of  the  organization. 

(e)  Eligible  country  means  any 
cotmtry: 

(1)  For  which  an  allocated  transfer 
risk  reserve  is  required  pursuant  to 

§  211.43  of  this  part  and  that  has 
restructured  its  sovereign  debt  held  by 
foreign  creditors;  and 

(2)  Any  other  country  that  the  Board 
deems  to  be  eligible. 

(f)  An  Edge  corporation  is  engaged  in 
banking  if  it  is  ordinarily  engaged  in  the 
business  of  accepting  deposits  in  the 
United  States  from  nonaffiliated 
persons. 

(g)  Engaged  in  business  or  engaged  in 
activities  in  the  United  States  means 
maintaining  and  operating  an  office 
(other  than  a  representative  office)  or 
subsidiary  in  the  United  States. 

(h)  Equity  means  an  ownership 
interest  in  an  organization,  whetiier 
through: 

(1)  Voting  or  nonvoting  shares; 

(2)  General  or  limited  partnership 
interests; 

(3)  Any  other  form  of  interest 
conferring  ownership  rights,  including 
warrants,  debt,  or  any  other  interests 
that  are  convertible  into  shares  or  other 
ownership  rights  in  the  organization;  or 

(4)  Loans  that  provide  rights  to 
participate  in  the  profits  of  an 
organization,  unless  the  investor 
receives  a  determination  that  such  loans 
should  not  be  considered  equity  in  the 
circumstances  of  the  partictilar 
investment. 

(i)  Foreign  or /oreign  country  refers  to 
one  or  more  foreign  nations,  and 
includes  the  overseas  territories, 
dependencies,  and  insular  possessions 
of  those  nations  and  of  the  United 
States,  and  the  Commonwealth  of 
Puerto  Rico. 

(j)  Foreign  bank  means  an 
organization  that: 

(1)  Is  organized  under  the  laws  of  a 
foreign  coimtry; 

(2)  Engages  in  the  business  of 
banking; 

(3)  Is  recognized  as  a  bank  by  the  bank 
supervisory  or  monetary  authority  of  the 


country  of  its  organization  or  principal 
banking  operations; 

(4)  Receives  deposits  to  a  substantial 
extent  in  the  regular  course  of  its 
business;  and 

(5)  Has  the  power  to  accept  demand 
deposits. 

(k)  Foreign  branch  means  an  office  of 
an  organization  (other  than  a 
representative  office)  that  is  located 
outside  the  cotmtry  in  which  the 
organization  is  legally  established  and  at 
which  a  banking  or  financing  business 
is  conducted. 

(1)  Foreign  person  means  an  office  or 
establishment  located  outside  the 
United  States,  or  an  individual  residing  ' 
outside  the  United  States. 

(m)  Investment  means: 

(1)  The  ownership  or  control  of 
equity; 

(2)  Binding  commitments  to  acquire 
equity; 

(3)  Contributions  to  the  capital  and 
surplus  of  an  organization;  or 

(4)  The  holdinjg  of  an  organization's 
subordinated  debt  when  the  investor 
and  the  investor's  affiliates  hold  more 
than  5  percent  of  the  equity  of  the 
organization. 

(n)  Investment  grade  means  a  security 
that  is  rated  in  one  of  the  four  highest 
rating  categories  by: 

(1)  Two  or  more  NRSROs;  or 

(2)  One  NRSRO  if  the  security  has 
been  rated  by  only  one  NRSRO. 

(0)  Investor  means  an  Edge 
corporation,  agreement  corporation, 
bank  holding  company,  or  member 
bank. 

(p)  Joint  venture  means  an 
organization  that  has  20  percent  or  more 
of  its  voting  shares  held  directiy  or 
indirectiy  by  the  investor  or  by  an 
affiliate  of  the  investor  under  any 
authority,  but  which  is  not  a  subsidiary 
of  the  investor  or  of  an  affiliate  of  the 
investor. 

(q)  Loans  and  extensions  of  credit 
means  all  direct  and  indirect  advances 
of  funds  to  a  person  made  on  the  basis 
of  any  obligation  of  that  person  to  repay 
the  fiinds. 

(r)  NRSRO  means  a  nationally 
recognized  statistical  rating  organization 
as  designated  by  the  Securities  and 
Exchange  Commission. 

(s)  Oiganization  means  a  corporation, 
govenunent,  partnership,  association,  or 
any  other  entity. 

(t)  Person  means  an  individual  or  an 
organization. 

(u)  Portfolio  investment  means  an 
investment  in  an  organization  other 
than  a  subsidiary  or  joint  venture. 

(v)  Representative  office  means  an 
office  that: 

(1)  Engages  solely  in  representational 
and  administrative  functions  (such  as 
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soliciting  new  business  or  acting  as 
liaison  between  the  organization's  head 
office  and  customers  in  the  United 
States);  and 

(2)  Does  not  have  authority  to  make 
any  business  decision  (other  than 
decisions  relating  to  its  premises  or 
personnel)  for  the  account  of  the 
organization  it  represents,  including 
contracting  for  any  deposit  or  deposit- 
like liability  on  behalf  of  the 
organization. 

(w)  Subsidiary  means  an  organization 
that  has  more  than  50  percent  of  its 
voting  shares  held  directly  or  indirectly, 
or  that  otherwise  is  controlled  or 
capable  of  being  controlled,  by  the 
investor  or  an  affiliate  of  the  investor 
under  any  authority.  Among  other 
circumstances,  an  investor  is  considered 
to  control  an  organization  if: 

(1)  The  investor  or  an  affiliate  is  a 
general  partner  of  the  organization;  or 

(2)  The  investor  and  its  affiliates 
directly  or  indirectly  own  or  control 
more  than  50  percent  of  the  equity  of 
the  organization. 

(x)  Tier  1  capital  has  the  same 
meaning  as  provided  under  the  Capital 
Adequacy  Guidelines. 

(y)  Well  capitalized  means: 

(1)  In  relation  to  a  parent  member  or 
insured  bank,  that  the  standards  set  out 
in  §  208.43(b)(1)  of  Regulation  H  (12 
CFR  208.43(b)(1))  are  satisfied; 

(2)  In  relation  to  a  bank  holding 
company,  that  the  standards  set  out  in 
§  225.2(r)(l)  of  Regulation  Y  (12  CFR 
225.2(r)(l))  are  satisfied;  and 

(3)  In  relation  to  an  Edge  or  agreement 
corporation,  that  it  has  tier  1  and  total 
risk-based  capital  ratios  of  6.0  and  10.0 
percent,  respectively,  or  greater. 

(z)  Well  managed  means  that  the  Edge 
or  agreement  corporation,  any  parent 
insured  bank,  and  the  bank  holding 
company  received  a  composite  rating  of 
1  or  2,  and  at  least  a  satisfectory  rating 
for  management  if  such  a  rating  is  given, 
at  their  most  recent  examination  or 
review.  I 

9  21 1 .3     FOfWQfl  DfWICfWS  of  U-S-  DefnOnQ 

organtaaUons. 

(a)  General — (1)  Definition  of  banking 
organization.  For  purposes  of  this 
section,  a  banking  organization  is 
defined  as  a  member  bank  and  its 
affiliates. 

(2)  A  banking  organization  is 
considered  to  be  operating  a  branch  in 
a  foreign  country  if  it  has  an  affiliate 
that  is  a  member  bank.  Edge  or 
agreement  corporation,  or  foreign  bank 
that  operates  an  office  (other  than  a 
representative  office)  in  that  country. 

(3)  For  purposes  of  this  subpart,  a 
foreign  office  of  an  operating  subsidiary 
of  a  member  bank  shall  be  treated  as  a 


foreign  branch  of  the  member  bank  and 
may  engage  only  in  activities 
permissible  for  a  branch  of  a  member 
bank. 

(4)  At  any  time  upon  notice,  the  Board 
may  modify  or  suspend  branching 
authority  conferred  by  this  section  with 
respect  to  any  banking  organization. 

(b)  (1)  Establishment  of  foreign 
branches,  (i)  Foreign  branches  may  be 
established  by  any  member  bank  having 
capital  and  surplus  of  $1,000,000  or 
more,  an  Edge  corporation,  an 
agreement  corporation,  any  subsidiary 
the  shares  of  which  are  held  directly  by 
the  member  bank,  or  any  other 
subsidiary  held  pursuant  to  this  subpart. 

(ii)  The  Board  grants  its  general 
consent  under  section  25  of  the  FRA  (12 
U.S.C.  601-604a)  for  a  member  bank  to 
establish  a  branch  in  the 
Commonwealth  of  Puerto  Rico  and  the 
overseas  territories,  dependencies,  and 
insular  possessions  of  the  United  States. 

(2)  Prior  notice.  Unless  otherwise 
provided  in  this  section,  the 
establishment  of  a  foreign  branch 
requires  30  days'  prior  written  notice  to 
the  Board. 

(3)  Branching  into  additional  foreign 
countries.  After  giving  the  Board  12 
business  days  prior  written  notice,  a 
banking  organization  that  operates 
branches  in  two  or  more  foreign 
countries  may  establish  a  branch  in  an 
additional  foreign  country. 

(4)  Additional  branches  within  a 
foreign  country.  No  prior  notice  is 
required  to  establish  additional 
branches  in  any  foreign  country  where 
the  banking  organization  operates  one  or 
more  branches. 

(5)  Branching  by  nonbanking 
affiliates.  No  prior  notice  is  required  for 
a  nonbanking  affiliate  of  a  banking 
organization  (i.e..  an  organization  that  is 
not  a  member  bank,  an  Edge  or 
agreement  corporation,  or  foreign  bank) 
to  establish  branches  within  a  foreign 
country  or  in  additional  foreign 
countries. 

(6)  Expiration  of  branching  authority. 
Authority  to  establish  branches,  when 
granted  following  prior  written  notice  to 
the  Board,  shall  expire  one  year  from 
the  earliest  date  on  which  the  authority 
could  have  been  exercised,  unless 
extended  by  the  Board. 

(c)  Beporting.  Any  banking 
organization  that  opens,  closes,  or 
relocates  a  branch  shall  report  such 
change  in  a  manner  prescribed  by  the 
Board. 

(d)  Beserves  of  foreign  branches  of 
member  banks.  Member  banks  shall 
maintain  reserves  against  foreign  branch 
deposits  when  reqidred  by  Regulation  D 
(12  CFR  part  204). 


(e)  Conditional  approval;  access  to 
information.  The  Board  may  impose 
such  conditions  on  authority  granted  by 
it  imder  this  section  as  it  deems 
necessary,  and  may  require  termination 
of  any  activities  conducted  under 
authority  of  this  section  if  a  member 
bank  is  unable  to  provide  information 
on  its  activities  or  those  of  its  affiliates 
that  the  Board  deems  necessary  to 
determine  and  enforce  compliance  with 
U.S.  banking  laws. 

S211.4    Parmissibi*  KtivMiM  and 
invaatmanta  of  foraign  branchaa  of  mainbar 
banka. 

(a)  Permissible  activities  and 
investments.  In  addition  to  its  general 
banking  powers,  and  to  the  extent 
consistent  with  its  charter,  a  foreign 
branch  of  a  member  bank  may  engage  in 
the  following  activities  and  make  the 
following  investments,  so  far  as  is  usual 
in  connection  with  the  business  of 
banking  in  the  country  where  it 
transacts  business: 

(1)  Guarantees.  Guarantee  debts,  or 
otherwise  agree  to  make  payments  on 
the  occurrence  of  readily  ascertainable 
events  (including,  but  not  limited  to, 
nonpayment  of  taxes,  rentals,  customs 
duties,  or  costs  of  transport,  and  loss  or 
nonconformance  of  shipping 
docimients)  if  the  guarantee  or 
agreement  specifies  a  maximum 
monetary  liabiUty;  however,  except  to 
the  extent  that  the  member  bank  is  fully 
secured,  it  may  not  have  liabilities 
outstanding  for  any  person  on  account 
of  such  guarantees  or  agreements  which, 
when  aggregated  with  other  unsecured 
obligations  of  the  same  person,  exceed 
the  limit  contained  in  section  5200(a)(1) 
of  the  Revised  Statutes  (12  U.S.C.  84)  for 
loans  and  extensions  of  credit; 

(2)  Government  obligations,  (i) 
Underwrite,  distribute,  buy,  sell,  and 
hold  obligations  of: 

(A)  The  national  government  of  the 
country  where  the  branch  is  located  and 
any  political  subdivision  of  that 
coimtry; 

(B)  An  agency  or  instrumentality  of 
the  nationad  government  of  the  country 
where  the  branch  is  located  where  sudi 
obligations  are  supported  by  the  taxing 
authority,  guarantee,  or  full  faith  and 
credit  of  that  government; 

(C)  The  national  government  or 
political  subdivision  of  any  country, 
where  such  obligations  are  rated 
investment  grade;  and 

(D)  An  agency  or  instrumentality  of 
any  national  government  where  such 
obligations  are  rated  investment  grade 
and  are  supported  by  the  taxing 
authority,  guarantee  or  full  Eeuth  and 
credit  of  that  government 
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(ii)  No  member  bank,  imder  authority 
of  this  paragraph  (a)(2),  may  hold,  or  be 
under  commitment  with  respect  to,  such 
obligations  for  its  own  account  in 
relation  to  any  one  coimtry  in  an 
amoimt  exceeding  the  greater  of: 

(A)  10  percent  of  its  tier  1  capital;  or 

(B)  10  percent  of  the  total  deposits  of 
the  bank's  branches  in  that  country  on 
the  preceding  year-end  call  re(>ort  date 
(or  the  date  of  acquisition  of  the  branch, 
in  the  case  of  a  loanch  that  has  not  been 
so  reported); 

(3)  Other  investments,  (i)  Invest  in: 

(A)  The  securities  of  the  central  bank, 
clearinghouses,  govonmental  entities 
other  than  those  authorized  under 
paragraph  (a)(2)  of  this  section,  and 
government-sponsored  development 
banks  of  the  coimtry  where  the  foreign 
branch  is  located; 

(B)  Other  debt  securities  eligible  to 
meet  local  reserve  or  similar 
requirements;  and 

(C)  Shares  of  automated  electronic- 
payments  networks,  professional 
societies,  schools,  and  the  like  necessary 
to  the  business  of  the  branch; 

(ii)  The  total  investments  of  a  bank's 
branches  in  a  country  under  this 
paragraph  (a)(3)  (exclusive  of  securities 
held  as  required  by  the  law  of  that 
coimtry  or  as  authorized  under  section 
5136  of  the  Revised  SUtutes  (12  U.S.C. 
24,  Seventh))  may  not  exceed  1  percent 
of  the  total  deposits  of  the  bank's 
branches  in  that  country  on  the 
preceding  year-end  call  report  date  (or 
on  the  date  of  acquisition  of  the  branch, 
in  the  case  of  a  branch  that  has  not  been 
so  reported); 

(4)  Beal  estate  loans.  Take  liens  or 
other  encumbrances  on  foreign  real 
estate  in  connection  with  its  extensions 
of  credit,  whether  or  not  of  first  priority 
and  whether  or  not  the  real  estate  has 
been  improved; 

(5)  Insurance.  Act  as  insurance  agent 
or  broker; 

(6)  Employee  benefits  program.  Pay  to 
an  employee  of  the  branch,  as  part  of  an 
employee  benefits  program,  a  greater 
rate  of  interest  than  that  paid  to  other 
depositors  of  the  branch; 

(7)  Bepurchase  agreements.  Engage  in 
repurchase  agreements  involving 
securities  and  commodities  that  are  the 
functional  equivalents  of  extensions  of 
credit; 

(8)  Investment  in  subsidiaries.  With 
the  Board's  prior  approval,  acquire  all  of 
the  shares  of  a  company  (except  where 
local  law  requires  other  investors  to 
hold  directors'  qualifying  shares  or 
similar  types  of  instruments)  that 
engages  solely  in  activities: 

(i)  In  which  the  member  bank  is 
permitted  to  engage;  or 


(ii)  That  are  incidental  to  the  activities 
of  the  foreign  branch. 

(b)  Other  activities.  With  the  Board's 
prior  approval,  engage  in  other  activities' 
that  the  Board  determines  are  usual  in 
connection  with  the  transaction  of  the 
business  of  banking  in  the  places  where 
the  member  bank's  branches  transact 
business. 

fZIIJ    Edge  and  agraamant  corporaMona. 

(a)  Board  Authority.  The  Board  shall 
have  the  authority  to  approve: 

(1)  The  establishment  of  Edge 
corporations; 

(2)  Investments  in  agreement 
corporations;  and 

(3)  A  member  bank's  proposal  to 
invest  more  than  10  percent  of  its 
capital  and  surplus  in  the  aggregate 
amount  of  stock  held  in  all  Edge  and 
agreement  corporations. 

(b)  Organization  of  an  Edge 
corporation — (1)  Permit.  A  proposed 
Edge  corporation  shall  become  a  body 
corporate  when  the  Board  issues  a 
permit  approving  its  proposed  name, 
articles  of  association,  and  organization 
certificate. 

(2)  Name.  The  name  of  the  Edge 
corporation  shall  include  international, 
foreign,  overseas,  or  a  similar  word,  but 
may  not  resemble  the  name  of  another 
organization  to  an  extent  that  might 
mislead  or  deceive  the  public. 

(3)  Federal  Begister  notice.  The  Board 
shall  publish  in  the  Federal  Register 
notice  of  any  proposal  to  organize  an 
Edge  corporation  and  shall  give 
interested  persons  an  opportimity  to 
express  their  views  on  the  proposal. 

(4)  Factors  considered  by  Board.  The 
factors  considered  by  the  Board  in 
acting  on  a  proposal  to  organize  an  Edge 
corporation  include: 

(i)  The  financial  condition  and  history 
of  the  applicant; 

(ii)  The  general  character  of  its 
management; 

(iii)  The  convenience  and  needs  of  the 
community  to  be  served  with  respect  to 
international  banking  and  financing 
services;  and 

(iv)  The  effects  of  the  proposal  on 
competition. 

(5)  Authority  to  commence  business. 
After  the  Board  issues  a  permit,  the 
Edge  corporation  may  elect  officers  and 
otherwise  complete  its  organization, 
invest  in  obligations  of  the  U.S. 
government,  and  maintain  deposits  with 
depository  institutions,  but  it  may  not 
exercise  any  other  powers  until  at  least 
25  percent  of  the  authorized  capital 
stock  specified  in  the  articles  of 
association  has  been  paid  in  cash,  and 
each  shareholder  has  paid  in  cash  at 
least  25  percent  of  that  shareholder's 
stock  subscription. 


(6)  Expiration  of  unexercised 
authority.  Unexercised  authority  to 
commence  business  as  an  Edge 
corporation  shall  expire  one  year  after 
issuance  of  the  permit,  unless  the  Board 
extends  the  period. 

(c)  Other  provisions  regarding  Edge 
corporations — (1)  Amendments  to 
articles  of  association.  No  amendment 
to  the  articles  of  association  shall 
become  effective  until  approved  by  the 
Board. 

(2)  Shareholders'  meeting.  An  Edge 
corporation  shall  provide  in  its  bylaws 
that: 

(i)  A  shareholders'  meeting  shall  be 
convened  at  the  request  of  the  Board 
within  five  business  days  after  the 
Board  gives  notice  of  the  request  to  the 
Ed^  corporation; 

(li)  Any  shareholder  or  group  of 
shareholders  that  owns  or  controls  25 
percent  or  more  of  the  shares  of  the 
Edge  corporation  shall  attend  such  a 
meeting  in  person  or  by  proxy;  and 

(iii)  Failure  by  a  sharenolder  or 
authorized  representative  to  attend  such 
meeting  in  person  or  by  proxy  may 
result  in  removal  or  barring  of  the 
shareholder  or  representative  from 
further  particifMtion  in  the  management 
or  affairs  of  the  Edge  corporation. 

(3)  Nature  and  ownership  of  shares — 
(i)  Shares.  Shares  of  stock  in  an  Edge 
corporation  may  not  include  no-par- 
value  shares  and  shall  be  issued  and 
transfsned  only  on  its  books  and  in 
compliance  with  section  25A  of  the  FRA 
(12  U.S.C.  611  et  seq.)  and  this  subpart. 

(ii)  Contents  of  share  certificates.  The 
share  certificates  of  an  Edge  corporation 
shall: 

(A)  Name  and  describe  each  class  of 
shares,  indicating  its  character  and  any 
unusual  attributes,  such  as  preferred 
status  or  lack  of  voting  rights;  and 

(B)  Conspicuously  set  forth  the 
substance  of: 

[1)  Any  limitations  on  the  rights  of 
ownership  and  transfer  of  shares 
imposed  by  section  25A  of  the  FRA  (12 
U.S.C.  611  et  seq);  and 

(2)  Any  rules  that  the  Edge 
corporation  prescribes  in  its  bylaws  to 
ensure  compliance  with  this  paragraph 

(c). 

(4)  Change  in  status  of  shareholder. 
Any  change  in  status  of  a  shareholder 
that  causes  a  violation  of  section  25A  of 
the  FRA  (12  U.S.C.  611  et  seq.]  shall  be 
reported  to  the  Board  as  soon  as 
possible,  and  the  Edge  corporation  shall 
take  such  action  as  the  Board  may 
direct. 

(d)  Ownership  of  Edge  corporations  by 
foreign  institutions — (1)  Prior  Board 
approval.  One  or  more  foreign  or 
foreign-controlled  domestic  institutions 
referred  to  in  section  25A(11)  of  the 
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ERA  (12  U.S.C.  619)  may  apply  for  the 
Board's  prior  approval  to  acquire, 
directly  or  indirectly,  a  majority  of  the 
shares  of  the  capital  stock  of  an  Edge 
corporation. 

(2)  Conditions  and  requirements. 
Such  an  institution  shall: 

(i)  Provide  the  Board  with  information 
related  to  its  financial  condition  and 
activities  and  such  other  information  as 
the  Board  may  require; 

(ii)  Ensure  that  any  transaction  by  an 
Edge  corporation  with  an  affiliate^  is  on 
substantially  the  same  terms,  including 
interest  rates  and  collateral,  as  those 
prevailing  at  the  same  time  for 
comparable  transactions  by  the  Edge 
corporation  with  nonaffiliated  persons, 
and  does  not  involve  more  than  the 
normal  risk  of  repayment  or  present 
other  unfovorable  features; 

(iii)  Ensure  that  the  Edge  corporation 
will  not  provide  funding  on  a  continual 
or  substantial  basis  to  any  affiliate  or 
office  of  the  foreign  institution  through 
transactions  that  would  be  inconsistent 
with  the  international  and  foreign 
business  purposes  for  which  Edge 
corporations  are  organized;  and 

(iv)  Comply  with  the  limitation  on 
aggregate  investments  in  all  Edge  and 
agreement  corporations  set  forth  in 
paragraph  (h)  of  this  section. 

(3)  Foreign  institutions  not  subject  to 
the  BHC  Act.  In  the  case  of  a  foreign 
institution  not  subject  to  section  4  of  the 
BHC  Act  (12  U.S.C.  1843),  that 
institution  shall: 

(i)  Comply  with  any  conditions  that 
the  Board  may  impose  that  are 
necessary  to  prevent  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  imsound  banking  practices  in  the 
United  States;  and 

(ii)  Give  the  Board  30  days'  prior 
written  notice  before  engaging  in  any 
nonbanking  activity  in  the  United 
States,  or  making  any  initial  or 
additional  investments  in  another 
organization,  that  would  require  prior 
Board  approval  or  notice  by  an 
organization  subject  to  section  4  of  the 
BHC  Act  (12  U.S.C.  1843):  in  connection 
with  such  notice,  the  Board  may  impose 
conditions  necessary  to  prevent  adverse 
effects  that  may  result  from  such 
activity  or  investment. 

(e)  Change  in  control  of  an  Edge 
corporation — (1)  Prior  notice,  (i)  Any 
person  shall  give  the  Board  60  days' 
prior  written  notice  before  acquiring, 
directly  or  indirectly,  25  percent  or 
more  of  the  voting  shares,  or  otherwise 


'  For  purposes  of  this  paragraph  (dH2),  affiliate 
means  any  organization  that  would  be  an  affiliate 
under  section  23A  of  the  FRA  (12  U.S.C.  371c)  if 
the  Edge  corporation  were  a  member  bank. 


acquiring  control,  of  an  Edge 
corporation. 

(ii)  The  Board  may  extend  the  60-day 
period  for  an  additional  30  days  by 
notifying  the  acquiring  party. 

(iii)  A  notice  under  this  paragraph  (e) 
need  not  be  filed  where  a  change  in 
control  is  effected  through  a  transaction 
requiring  the  Board's  approval  under 
section  3  of  the  BHC  Act  (12  U.S.C. 
1842). 

(2)  Board  review.  In  reviewing  a 
notice  filed  under  this  paragraph  (e),  the 
Board  shall  consider  the  factors  set  forth 
in  paragraph  (b)(4)  of  this  section,  and 
may  disapprove  a  notice  or  impose  any 
conditions  that  it  finds  necessary  to 
assure  the  safe  and  sound  operation  of 
the  Edge  corporation,  to  assure  the 
international  character  of  its  operation, 
and  to  prevent  adverse  effects,  such  as 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  undue 
concentration  of  resources. 

(f)  Domestic  branching  by  Edge 
corporations — (1)  Prior  notice,  (i)  An 
Edge  corporation  may  establish 
branches  in  the  United  States  30  days 
after  the  Edge  corporation  has  given 
written  notice  of  its  intention  to  do  so 
to  its  Reserve  Bank,  imless  the  Edge 
corporation  is  notified  to  the  contrary 
within  that  time. 

(ii)  The  notice  to  the  Reserve  Bank 
shall  include  a  copy  of  the  notice  of  the 
proposal  published  in  a  newspaper  of 
general  circulation  in  the  communities 
to  be  served  by  the  branch. 

(iii)  The  newspaper  notice  may 
appear  no  earlier  than  90  calendar  days 
prior  to  submission  of  notice  of  the 
proposal  to  the  Reserve  Bank.  The 
newspaper  notice  shall  provide  an 
opportunity  for  the  public  to  give 
written  comment  on  the  proposal  to  the 
appropriate  Federal  Reserve  Bank  for  at 
least  30  days  after  the  date  of 
publication. 

(2)  Factors  considered.  The  factors 
considered  in  acting  upon  a  proposal  to 
establish  a  branch  are  enumerated  in 
paragraph  (b)(4)  of  this  section. 

(3)  Expiration  of  authority.  Authority 
to  establish  a  branch  under  prior  notice 
shall  expire  one  year  from  the  earliest 
date  on  which  that  authority  could  have 
been  exercised,  unless  the  Board 
extends  the  period. 

(g)  Agreement  corporations — (1) 
General.  With  the  prior  approval  of  the 
Board,  a  member  bank  or  bank  holding 
company  may  invest  in  a  federally  or 
state-chartered  corporation  that  has 
entered  into  an  agreement  or 
undertaking  with  the  Board  that  it  vrill 
not  exercise  any  power  that  is 
impermissible  for  an  Edge  corporation 
imder  this  subpart.  _. 


(2)  Factors  considered  by  Board.  The 
factors  considered  in  acting  upon  a 
proposal  to  establish  an  agreement 
corporation  are  enimierated  in 
paragraph  (b)(4)  of  this  section. 

(h)  (1)  Limitation  on  investment  in 
Edge  and  agreement  corporations.  A 
member  bank  may  invest  up  to  10 
percent  of  its  capital  and  surplus  in  the 
capital  stock  of  Edge  and  agreement 
corporations  or,  with  the  prior  approval 
of  the  Board,  up  to  20  percent  of  its 
capital  and  surplus  in  such  stock. 

(2)  Factors  considered  by  Board.  The 
factors  considered  by  the  Board  in 
acting  on  a  proposal  imder  paragraph 
(h)(1)  of  this  section  shall  include: 

(i)  The  composition  of  the  assets  of 
the  bank's  Edge  and  agreement 
corporations; 

(ii)  The  total  capital  invested  by  the 
bank  in  its  Edge  and  agreement 
corporations  when  combined  with 
retained  earnings  of  the  Edge  and 
agreement  corporations  (including 
retained  earnings  of  any  foreign  bank 
subsidiaries)  as  a  percentage  of  the 
bank's  capital; 

(iii)  Whether  the  bank,  bank  holding 
company,  and  Edge  and  agreement 
corporations  are  well-capitalized  and 
well-managed; 

(iv)  Whether  the  bank  is  adequately 
capitalized  after  deconsolidating  and 
deducting  the  aggregate  investment  in 
and  assets  of  all  Edge  or  agreement 
corporations  and  all  foreign  bank 
subsidiaries;  and 

(v)  Any  other  factor  the  Board  deems 
relevant  to  the  safety  and  soundness  of 
the  member  bank. 

(i)  Reserve  requirements  and  interest 
rate  limitations.  The  deposits  of  an  Edge 
or  agreement  corporation  are  subject  to 
Regulations  D-and  Q  (12  CFR  pails  204 
and  217)  in  the  same  manner  and  to  the 
same  extent  as  if  the  Edge  or  agreement 
corporation  were  a  member  bank. 

(j)  Liquid  funds.  Fimds  of  an  Edge  or 
agreement  corporation  that  are  not 
currently  employed  in  its  international 
or  foreign  business,  if  held  or  invested 
in  the  United  States,  shall  be  in  the  f(Hin 
of: 

(1)  Cash; 

(2)  Deposits  with  depository 
institutions,  as  described  in  Regidation 
D  (12  CFR  part  204),  and  other  Edge  and 
agreement  corporations; 

(3)  Money-market  instruments 
(including  repurchase  agreements  with 
respect  to  such  instruments),  such  as 
bankers'  acceptances,  federal  funds 
sold,  and  commercial  paper,  and 

(4)  Short-  or  long-term  obligations  of, 
or  fully  guaranteed  by,  federal,  state, 
and  local  governments  and  their 
instrumentalities. 
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(k)  Reports  by  Edge  and  agreement 
corporations  of  crimes  and  suspected 
crimes.  An  Edge  or  agreement 
corporation,  or  any  branch  or  subsidiary 
thereof,  shall  file  a  suspicious-activity 
report  in  accordance  wi]^  the  provisions 
of  §  208.62  of  Regulation  H  (12  CFR 
208.62). 

f  211.6    PwmlssibtoactivttlMorEdgeand 
■grawnwn  coiporaiions  in  hm  uniiKi 


(a)  Activities  incidental  to 
international  or  foreign  business.  An 
Edge  or  agreement  corporation  may 
engage,  directly  or  indirectly,  in 
activities  in  the  United  States  that  are 
permitted  by  section  25A(6)  of  the  FRA 
(12  U.S.C.  615)  and  are  incidental  to 
international  or  foreign  business,  and  in 
such  other  activities  as  the  Board 
determines  are  incidental  to 
intematiooal  or  foreign  business.  The 
following  activities  will  ordinarily  be 
considered  incidental  to  an  Edge  or 
agreement  corporation's  international  or 
foreign  businessr 

(1)  Deposit-taking  acthntief—{i) 
Deposits  from  foreign  governments  and 
foreign  persons.  An  Edge  or  agreement 
corporation  may  receive  in  the  United 
States  transaction  accounts,  savings,  and 
time  deposits  (including  issuing 
negotiable  certificates  of  deposits)  frtsm 
foreign  governments  and  their  agencies 
and  instrumentalities,  and  from  foreign 
persons. 

(ii)  Deposits  from  other  persons.  An 
Edge  or  agreement  corporation  may 
receive  from  any  other  person  in  the 
United  States  transaction  accounts, 
savings,  and  time  deposits  (including 
issuing  negotiable  certificates  of 
deposit)  if  such  deposits: 

(A)  Are  to  be  transmitted  abroad; 

(B)  Consist  of  funds  to  be  used  for 
payment  of  obligations  to  the  Edge  or 
agreement  corporation  or  collateral 
securing  such  obligations; 

(C)  Consist  of  the  proceeds  of 
collections  abroad  that  are  to  be  used  to 
pay  for  exported  or  imported  goods  or 
for  other  costs  of  exporting  or  importing 
or  that  are  to  be  periodically  transferred 
to  the  depositor's  account  at  another 
financial  institution; 

(D)  Consist  of  the  proceeds  of 
extensions  of  credit  by  the  Edge  or 
agreement  corporation; 

(E)  Represent  compensation  to  the 
Edge  or  agreement  corpc«ationfbr 
extensions  of  credit  or  services  to  the 
customer; 

(F)  Are  received  bom  Edge  or 
agreement  corporations,  foreign  banks, 
and  other  depository  institutions  (as 
described  in  Regulation  D  (12  CFR  part 
204));  or 


(G)  Are  received  bom  an  organization 
that  by  its  charter.  license,  or  enabling 
law  is  limited  to  business  that  is  of  an 
international  character,  including 
foreign  sales  corporations,  as  defined  in 
26  U.S.C.  922;  transportation 
organizations  engaged  exclusively  in  the 
international  transportaticm  of 
passengers  or  in  the  movement  of  goods, 
wares,  commodities,  or  merchandise  in 
international  or  foreign  commerce;  and 
export  trading  companies  established 
under  subpart  C  of  this  part. 

(2)  Borrowings.  An  Edge  or  ap«ement 
corporation  may: 

(i)  Borrow  from  offices  of  other  Edge 
and  agreement  corporations,  foreign 
banks,  and  depository  institutions  (as 
described  in  Regulation  D  (12  CFR  part 
204)); 

(ii)  Issue  obligations  to  the  United 
States  or  any  of  its  agencies  or 
instrument^ties; 

(iii)  Incur  indebtedness  from  a 
transfer  of  direct  obligatioDs  of,  or 
obligations  that  are  fully  guaranteed  as 
to  principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof  that  the  Edge  or  agreement 
corporation  is  obligated  to  repurchase; 
and 

(iv)  Issue  long-term  subordinated  debt 
that  does  not  qualify  as  a  deposit  under 
Regulation  D  (12  CFR  part  204). 

(3)  Credit  activities.  An  Edge  or 
agreement  corporation  may: 

(i)  Finance  tne  following: 

(A)  Contracts,^rojects,  or  activities 
performed  substantially  abroad; 

(B)  The  importation  into  or 
expectation  from  the  United  States  of 
goods,  whether  direct  or  through 
brokers  or  other  intermediaries; 

(C)  The  domestic  shipment  or 
temporary  storage  of  goods  being 
imported  or  exported  (or  accumulated 
for  export);  and 

(D)  The  assembly  or  repackaging  of 
goods  imported  or  to  be  exported; 

(ii)  Finance  the  costs  of  production  of 
goods  and  services  for  which  export 
orders  have  been  received  or  wUch  are 
identifiable  as  being  directly  for  export; 

(iii)  Assume  or  acquire  participations 
in  extensicHis  of  credit,  or  acquire 
obligations  arising  from  transactions  the 
Edge  or  agreement  corporation  could 
have  financed,  includkig  acquisition  of 
obligations  of  foreign  governments; 

(iv)  Guarantee  debts,  or  otherwise 
agree  to  make  payments  on  the 
occurrence  of  readily  ascertainable 
events  (including,  but  not  limited  to, 
nonpayment  of  taxes,  rentals,  customs 
duties,  or  cost  of  transport,  and  loss  or 
nonconformance  of  shipping 
documents),  so  long  as  the  guarantee  or 
agreement  specifies  the  maximum 
monetary  liability  thereunder  and  is 


related  to  a  type  of  transaction  described 
in  paragraph!;  (a)(3)(i)  and  (ii)  of  this 
section;  and 

(v)  Provide  credit  and  other  banking 
services  for  domestic  and  foreign 
purposes  to  foreign  governments  and 
their  agencies  and  instrumentalities, 
foreign  persons,  and  organizations  of  the 
type  described  in  paragraph  (a)(l)(ii)(G) 
of  this  section. 

(4)  Payments  and  collections.  An  Edge 
or  agreement  corporation  may  receive 
checks,  bills,  drafts,  acceptances,  notes, 
bonds,  coupons,  and  other  instruments 
for  collection  abroad,  and  collect  such 
instruments  in  the  United  States  for  a 
customer  abroad;  and  may  transmit  and 
receive  wire  transfers  of  funds  and 
sectirities  for  depositors. 

(5)  Foreign  exchange.  An  Edge  or 
agreement  corporation  may  engage  in 
foreign  exchange  activities. 

(6)  Fiduciary  and  investment  advisory 
activities.  An  Edge  or  agreement 
corporation  may: 

(i)  Hold  securities  in  safekeeping  for. 
or  buy  and  sell  securifTes  upon  the  order 
and  for  the  account  and  risk  of,  a 
person,  provided  such  services  for  U.S. 
persons  are  with  respect  to  foreign 
securities  only; 

(ii)  Act  as  paying  agent  for  securities 
issued  by  foreign  governments  or  other 
entities  organized  imder  foreign  law; 

(iii)  Act  as  trustee,  registrar, 
conversion  agent,  or  paying  agent  with 
respect  to  any  class  of  securities  issued 
to  finance  foreign  activities  and 
distributed  solely  outside  the  United 
States; 

(iv)  Make  private  placements  of 
participations  in  its  investments  and 
extensions  of  credit;  however,  except  to 
the  extent  permissible  for  member  banks 
imder  section  5136  of  the  Revised 
Statutes  (12  U.S.C.  24(Seventh)),  no 
Edge  or  agreement  corporation 
otherwise  may  engage  in  the  business  of 
underwriting,  distributing,  or  buying  or 
selling  securities  in  the  United  States; 

(v)  Act  as  investment  or  financial 
adviser  by  providing  portfolio 
investment  advice  and  portfolio 
management  with  respect  to  securities, 
other  financial  instruments,  real- 
property  interests,  and  other  investment 
assets, 3  and  by  providing  advice  on 
mergers  and  acquisitions,  provided  such 
services  for  U.S.  persons  are  with 
respect  to  foreign  assets  only;  and 

(vi)  Provide  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services, 
and  industry  studies,  provided  such 


■  For  purposes  of  this  section,  management  of  an 
investment  portfolio  does  not  include  operational 
management  of  real  property,  or  industrial  or 
commercial  assets. 
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services  for  U.S.  persons  shall  be  with 
respect  to  foreign  economies  and 
industries  only. 

(7)  Banking  services  for  employees. 
Provide  banking  services,  including 
deposit  services,  to  the  officers  and 
employees  of  the  Edge  or  agreement 
corporation  and  its  affiliates;  however, 
extensions  of  credit  to  such  persons 
shall  be  subject  to  the  restrictions  of 
Regulation  O  (12  CFR  part  215)  as  if  the 
Edge  or  agreement  corporation  were  a 
member  bank. 

(b)  Other  activities.  With  the  Board's 
prior  approval,  an  Edge  or  agreement 
corporation  may  engage,  directly  or 
indirectly,  in  other  activities  in  the 
United  States  that  the  Board  determines 
are  incidental  to  their  international  or 
foreign  business. 


1211.7    Voluntary  iiquidMion  of  Edge  and 
agiawnaht  corporaUona. 

(a)  Prior  notice.  An  Edge  or  agreement 
corporation  desiring  voluntarily  to 
discontinue  normal  business  and 
dissolve,  shall  provide  the  Board  with 
45  days'  prior  written  notice  of  its  intent 
to  do  so. 

(b)  Waiver  of  notice  period.  The  Board 
may  waive  the  45-day  period  if  it  finds 
that  immediate  action  is  required  by  the 
circumstances  presented. 

f  211.8    Invaatmants  and  activttias  alMtMd. 

(a)  General  policy.  Activities  abroad, 
whether  conducted  directly  or 
indirectly,  shall  be  confined  to  activities 
of  a  banking  or  financial  nature  and 
those  that  are  necessary  to  carry  on  such 
activities.  In  doing  so,  investors*  shall 
at  all  times  act  in  accordance  with  high 
standards  of  banking  or  financial 
prudence,  having  due  regard  for 
diversification  of  risks,  siutable 
liquidity,  and  adequacy  of  capital. 
Subject  to  these  considerations  and  the 
other  provisions  of  this  section,  it  is  the 
Board's  policy  to  allow  activities  abroad 
to  be  organized  and  operated  as  best 
meets  corporate  policies. 

(b)  Direct  investments  by  member 
banks.  A  member  bank's  direct 
investments  under  section  25  of  the 
ERA  (12  U.S.C.  601  et  seq.)  shall  be 
limited  to: 

(1}  Foreign  banks; 

(2)  Domestic  or  foreign  organizations 
formed  for  the  sole  purpose  of  holding 
shares  of  a  foreign  bank;      | 

(3)  Foreign  organizations  formed  for 
the  sole  purpose  of  performing  nominee, 
fiduciary,  or  other  banking  services 
incidental  to  the  activities  of  a  foreign 
branch  or  foreign  bank  affiliate  of  the 
member  bank;  and  i 


*For  purposes  of  this  section  and  $§211.9  and 
211.10  of  this  part,  a  direct  subsidiary  of  a  member 
bank  is  deemed  to  be  an  investor. 


(4)  Subsidiaries  established  pursuant 
to  §  211.4(a)(8)  of  this  part. 

(c)  Eligible  investments.  Subject  to  the 
limitations  set  out  in  paragraphs  (b)  and 
(d)  of  this  section,  an  investor  may, 
directly  or  indirectly: 

(1)  Investment  in  subsidiary.  Invest  in 
a  subsidiary  that  engages  solely  in 
activities  listed  in  §  211.10  of  Uiis  part, 
or  in  such  other  activities  as  the  Board 
has  determined  in  the  circumstances  of 
a  particular  case  are  permissible; 
provided  that,  in  the  case  of  an 
acquisition  of  a  going  concern,  existing 
activities  that  are  not  otherwise 
permissible  for  a  subsidiary  may 
account  for  not  more  than  5  percent  of 
either  the  consolidated  assets  or 
consolidated  revenues  of  the  acquired 
organization; 

(2)  Investment  in  joint  venture.  Invest 
in  a  joint  venture;  provided  that,  imless 
otherwise  permitted  by  the  Board,  not 
more  than  10  percent  of  the  joint 
venture's  consolidated  assets  or 
consolidated  revenues  are  attributable  to 
activities  not  listed  in5211.10ofthis 
part;  and 

(3)  Portfolio  investments.  Make 
portfolio  investments  in  an 
organization,  provided  that: 

(i)  Individual  investment  limits.  The 
total  direct  and  indirect  portfolio 
investments  by  the  investor  and  its 
affiliates  in  an  organization  engaged  in 
activities  that  are  not  permissible  for 
joint  ventiues,  when  combined  with  all 
other  shares  in  the  organization  held 
imder  any  other  authority,  do  not 
exceed: 

(A)  40  percent  of  the  total  equity  of 
the  organization;  or 

(B)  19.9  percent  of  the  organization's 
voting  shares. 

(ii)  Loans  and  extensions  of  credit. 
Any  loans  and  extensions  of  credit 
made  by  an  investor  or  its  affiliates  to 
the  organization  are  on  substantially  the 
same  terms,  including  interest  rates  and 
collateral,  as  those  prevailing  at  the 
same  time  for  comparable  transactions 
between  the  investor  or  its  affiliates  and 
nonaffiliated  persons;  and 

(iii)  Protecting  shareholder  rights. 
Nothing  in  this  paragraph  (c)(3)  shall 
prohibit  an  investor  from  otherwise 
exercising  rights  it  may  have  as 
shareholder  to  protect  the  value  of  its 
investment,  so  long  as  the  exercise  of 
such  rights  does  not  result  in  the 
investor's  direct  or  indirect  control  of 
the  organization. 

(d)  Investment  limit.  In  calculating  the 
amount  that  may  be  invested  in  any 
organization  under  this  section  and 
§§211.9  and  211.10  of  this  part,  there 
shall  be  included  any  unpaid  amount 
for  which  the  investor  is  liable  and  any 


investments  in  the  same  organization 
held  by  affiliates  under  any  authority. 

(e)  Divestiture.  An  investor  shall 
dispose  of  an  investment  promptly 
(uidess  the  Board  authorizes  retention) 
if:  C 

(1)  The  organization  invested  in: 

(i)  Engages  in  impermissible  activities 
to  an  extent  not  permitted  under 
paragraph  (c)  of  this  section;  or 

(ii)  Engages  directly  or  indirectly  in 
other  business  in  the  United  States  that 
is  not  permitted  to  an  Edge  corporation 
in  the  United  States;  provided  that  an 
investor  may: 

(A)  Retain  portfolio  investments  in 
companies  that  derive  no  more  than  10 
percent  of  their  total  revenue  from 
activities  in  the  United  States;  and 

(B)  Hold  up  to  5  percent  of  the  shares 
of  a  foreign  company  that  engages 
directly  or  indirectly  in  business  in  the 
United  States  that  is  not  permitted  to  an 
Edge  corporation;  or 

(2)  After  notice  and  opportimity  for 
hearing,  the  investor  is  advised  by  the 
Board  that  such  investment  is 
inappropriate  under  the  FRA,  the  BHC 
Act,  or  ibis  subpart. 

(f)  Debts  previously  contracted.  Shares 
or  other  ownership  interests  acquired  to 
prevent  a  loss  upon  a  debt  previously 
contracted  in  good  faith  are  not  subject 
to  the  limitations  or  procedures  of  this 
section;  provided  that  such  interests 
shall  be  disposed  of  promptly  but  in  no 
event  later  dian  two  years  after  their 
acquisition,  unless  the  Board  authorizes 
retention  for  a  longer  period. 

(g)  Investments  made  through  debt- 
for-equity  conversions. 

(1)  Permissible  investments.  A  bank 
holding  company  may  make 
investments  through  the  conversion  of 
sovereign-or  private-debt  obligations  of 
an  eligible  country,  either  through  direct 
exchange  of  the  debt  obligations  for  the 
investment,  or  by  a  payment  for  the  debt 
in  local  currency,  the  proceeds  of 
which,  including  an  additional  cash 
investment  not  exceeding  in  the 
aggregate  more  than  10  percent  of  the 
foir  value  of  the  debt  obligations  being 
converted  as  part  of  such  investment, 
are  used  to  purchase  the  following 
investments: 

(i)  Public-sector  companies.  A  bank 
holding  company  may  acquire  up  to  and 
including  100  percent  of  the  shares  of 
(or  other  ownership  interests  in)  any 
foreign  company  located  in  an  eligible 
coimtry,  if  the  shares  are  acquired  bom 
the  government  of  the  eligible  coimtry 
or  from  its  agencies  or  instrumentalities. 

(ii)  Private-sector  companies.  A  bank 
holding  company  may  acquire  up  to  and 
including  40  percent  of  the  shares, 
including  voting  shares,  of  (or  other 
ownership  interests  in)  any  other 
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foreign  company  located  in  an  eligible 
country  subject  to  the  following 
conditions: 

(A)  A  bank  holding  company  may 
acquire  more  than  25  percent  of  the 
voting  shares  of  the  foreign  company 
only  if  another  shareholder  or  group  of 
shareholders  unaffiliated  with  the  bank 
holding  company  holds  a  larger  block  of 
voting  shares  of  the  company; 

{B)  The  bank  holding  company  and  its 
affiliates  may  not  lend  or  otherwise 
extend  credit  to  the  foreign  company  in 
amounts  greater  than  50  percent  of  the 
total  loans  and  extensions  of  credit  to 
the  foreign  company;  and 

(C)  The  bank  noloing  company's 
representation  on  the  board  of  directors 
or  on  management  committees  of  the 
foreign  company  may  be  no  more  than 
proportional  to  its  shareholding  in  the 
foreign  company. 

(2)  Investments  by  bank  subsidiary  of 
bcuik  holding  company.  Upon 
application,  the  Board  may  permit  an 
indirect  investment  to  be  made  pursuant 
to  this  paragraph  (g)  through  an  insured 
bank  subsidiary  of  the  bank  holding 
company,  where  the  bank  holding 
company  demonstrates  that  such 
ownership  is  consistent  with  the 
purposes  of  the  FRA.  In  granting  its 
consent,  the  Board  may  impose  such 
conditions  as  it  deems  necessary  or 
appropriate  to  prevent  adverse  effects, 
including  prohibiting  loans  from  the 
bank  to  tioie  company  in  which  the 
investment  is  made. 

(3)  Divestiture — (i)  Time  limits  for 
divestiture.  A  bank  holding  company 
shall  divest  the  shares  of,  or  other 
ownership  interests  in,  any  company 
acquired  pursuant  to  this  paragraph  (g) 
within  the  longer  of: 

(A)  Ten  years  from  the  date  of 
acquisition  of  the  investment,  except 
that  the  Board  may  extend  such  period 
if,  in  the  Board's  judgment,  such  an 
extension  would  not  be  detrimental  to 
the  public  interest;  or 

(B)  Two  years  from  the  date  on  which 
the  bank  holding  company  is  permitted 
to  repatriate  in  full  the  investment  in 
the  foreign  company. 

(ii)  Maximum  retention  period.  ~ 

Notwithstanding  the  provisions  of 
paragraph  (g)(3)(i)  of  this  section: 

(A)  Divestiture  shall  occur  within  15 
years  of  the  date  of  acquisition  of  the 
shares  of,  or  other  ownership  interests 
in,  any  company  acquired  pursuant  to 
this  paragraph  (g);  and 

(B)  A  bank  holding  company  may 
retain  such  shares  or  ownership 
interests  if  such  retention  is  otherwise 
permissible  at  the  time  required  for 
divestiture. 

(iii)  Report  to  Board.  The  bank 
holding  company  shall  report  to  the 


Board  on  its  plans  for  divesting  an 
investment  made  under  this  paragraph 
(g)  two  years  prior  to  the  final  date  for 
divestiture,  in  a  maimer  to  be  prescribed 
by  the  Board. 

(iv)  Other  conditions  requiring 
divestiture.  All  investments  made 
pursuant  to  this  paragraph  (g)  are 
subject  to  paragraph  (e)  of  this  section 
requiring  prompt  divestiture  (imless  the 
Board  upon  application  authorizes 
retention),  if  the  company  invested  in 
engages  in  impermissible  business  in 
the  United  States  that  exceeds  in  the 
aggregate  10  percent  of  the  company's 
consolidated  assets  or  revenues 
calculated  on  an  annual  basis;  provided 
that  such  company  may  not  engage  in 
activities  in  the  United  States  that 
consist  of  banking  or  financial 
operations  (as  defined  in 
§  211.23(f)(5)(iii)(B))  of  this  part,  or 
types  of  activities  permitted  by 
regulation  or  order  under  section  4(c)(8) 
of  the  BHC  Act  (12  U.S.C.  1843(c)(8)), 
except  under  regulations  of  the  Board  or 
with  the  prior  approval  of  the  Board. 

(4)  Investment  procedures — (i) 
Genera]  consent.  Subject  to  the  other 
limitations  of  this  paragraph  (g),  the 
Board  grants  its  general  consent  for 
investments  made  under  this  paragraph 
(g)  if  the  total  amount  invested  does  not 
exceed  the  greater  of  $25  million  or  1 
percent  of  the  tier  1  capital  of  the 
investor. 

(ii)  All  other  investments  shall  be 
made  in  accordance  with  the  procedures 
of  §  211.9(f)  and  (g)  of  this  part, 
requiring  prior  notice  or  specific 
consent. 

(5)  Conditions — (i)  Name.  Any 
company  acquired  pursuant  to  this 
paragraph  (g)  shall  not  bear  a  name 
similar  to  the  name  of  the  acquiring 
bank  holding  company  or  any  of  its 
affiliates. 

(ii)  Confidentiality.  Neither  the  bank 
holding  company  nor  its  affiliates  shall 
provide  to  any  company  acquired 
pursuant  to  this  paragraph  (g)  any 
confidential  business  information  or 
other  information  concerning  customers 
that  are  engaged  in  the  same  or  related 
lines  of  business  as  the  company. 

§  21 1 .9    bivaslnMnt  procoduraa. 

(a)  General  provisions.^  Direct  and 
indirect  investments  shall  be  made  in 
accordance  with  the  general  consent, 
limited  general  consent,  prior  notice,  or 


>  when  necessary,  the  provisions  of  this  section 
relating  to  general  consent  and  prior  notice 
constitute  the  Board's  approval  under  section 
25A(8)  of  the  FRA  (12  U.S.C.  616)  for  investmenU 
in  excess  of  the  limitations  therein  based  on  capital 
and  surplus. 


specific  consent  procedures  contained 
in  this  section. 

(1)  Minimum  capital  adequacy 
standards.  Except  as  the  Board  may 
otherwise  determine,  in  order  for  an 
investor  to  make  investments  pursuant 
to  the  procedures  set  out  in  this  section, 
the  investor,  the  bank  holding  company, 
and  the  member  bank  shall  be  in 
compliance  with  applicable  minimum 
standards  for  capital  adequacy  set  out  in 
the  Capital  Adequacy  Guidelines; 
provided  that,  if  the  investor  is  an  Edge 
or  agreement  corporation,  the  minimum 
capital  required  is  total  and  tier  1 
capital  ratios  of  8  percent  and  4  percent, 
respectively. 

(2)  Composite  rating.  Except  as  the 
Board  may  otherwise  determine,  in 
order  for  an  investor  to  make 
investments  under  the  general  consent 
or  limited  general  consent  procedures  of 
paragraphs  (b)  and  (c)  of  this  section, 
the  investor  and  any  parent  insured 
bank  must  have  received  a  composite 
rating  of  at  least  2  at  the  most  recent 
examination. 

(3)  Board's  authority  to  modify  or 
suspend  procedures.  The  Board,  at  any 
time  upon  notice,  may  modify  or 
suspend  the  procedures  contained  in 
this  section  with  respect  to  any  investor 
or  with  respect  to  the  acquisition  of 
shares  of  organizations  engaged  in 
particular  kinds  of  activities. 

(4)  Long-range  investment  plan.  Any 
investor  may  submit  to  the  Board  for  its 
specific  consent  a  long-range  investment 
plan.  Any  plan  so  approved  shall  be 
subject  to  the  other  procedures  of  this 
section  only  to  the  extent  determined 
necessary  by  the  Board  to  assure  safety 
and  soundness  of  the  operations  of  the 
investor  and  its  affiliates. 

(5)  Prior  specific  consent  for  irutial 
investment.  An  investor  shall  apply  for 
and  receive  the  prior  specific  consent  of 
the  Board  for  its  initial  investment 
under  this  subpart  in  its  first  subsidiary 
or  joint  venture,  unless  an  affiliate 
previously  has  received  approval  to 
make  such  an  investment. 

(6)  Expiration  of  investment  authority. 
Authority  to  make  investments  granted 
under  prior  notice  or  specific  consent 
procedures  shall  expire  one  year  from 
the  earliest  date  on  which  the  authority 
could  have  been  exercised,  unless  the 
Board  determines  a  longer  period  shall 
apply. 

(7)  Conditional  approval:  Access  to 
information.  The  Board  may  impose 
such  conditions  on  authority  granted  by 
it  under  this  section  as  it  deems 
necessary,  and  may  require  termination 
of  any  activities  conducted  under 
authority  of  this  subpart  if  an  investor 
is  unable  to  provide  information  on  its 
activities  or  those  of  its  affiliates  that  the 
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Board  deems  necessary  to  determine 
and  enforce  compliance  with  U.S. 
banking  laws. 

(b)  General  consent.  The  Board  grants 
its  general  consent  for  a  well  capitalized 
and  well  managed  investor  to  make 
investments,  subject  to  the  following: 

(1)  Well  capitalized  and  well  managed 
investor.  In  order  to  quahfy  for  making 
investments  imder  authority  of  this 
paragraph  (b),  both  before  and 
immediately  after  the  proposed 
investment,  the  investor,  any  parent 
insured  bank,  and  any  parent  bank 
holding  company  shall  be  well 
capitalized  and  well  managed. 

(2)  Individual  limit  for  investment  in 
subsidiary.  In  the  case  of  an  investment 
in  a  subsidiary,  the  total  amotmt 
invested  directly  or  indirectly  in  such 
subsidiary  (in  one  transaction  or  a  series 
of  transactions)  does  not  exceed: 

(i)  10  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  bank 
holding  company;  or 

(ii)  2  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member 
bank;  or 

(iii)  The  lesser  of  2  percent  of  the  tier 
1  capital  of  any  parent  insured  bank  or 
10  percent  of  the  investor's  tier  1 
capital,  for  any  other  investor. 

(3)  Individual  limit  for  investment  in 
joint  venture.  In  the  case  of  an 
investment  in  a  joint  venture,  the  total 
amount  invested  directly  or  indirectly 
in  such  joint  venture  (in  one  transaction 
or  a  series  of  transactions)  does  not 
exceed: 

(i)  5  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  bank 
holding  company;  or 

(ii)  1  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member 
bank;  or 

(iii)  The  lesser  of  1  percent  of  the  tier 
1  capital  of  any  parent  insured  bank  or 
5  percent  of  the  investor's  tier  1  capital, 
for  any  other  investor. 

(4)  Individual  limit  for  portfolio 
investment.  In  the  case  of  a  portfolio 
investment,  the  total  amoimt  invested 
directly  or  indirectly  in  such  company 
(in  one  transaction  or  a  series  of 
transactions)  does  not  exceed  the  lesser 
of  $25  miUion,  or 

(i)  5  percent  of  the  investor's  tier  1 
capital  in  the  case  of  a  bank  holding 
company  or  its  subsidiary,  or  Edge 
corporation  engaged  in  banking;  or 

(ii)  25  percent  of  the  investor's  tier  1 
capital  in  the  case  of  an  Edge 
corporation  not  engaged  in  banking. 

(5)  Investment  in  a  general 
partnership  or  unlimited  liability 
company.  An  investment  in  a  general 
partnership  or  unlimited  liability 
company  may  be  made  under  authority 
of  paragraph  (b)  of  this  section,  subject 


to  the  limits  set  out  in  paragraph  (c)  of 
this  section. 

(6)  Aggregate  investment  limits — (i) 
Investment  limits.  All  investments 
made,  directly  or  indirecdy,  during  the 
previous  12-month  period  under 
authority  of  this  section,  when 
aggregated  with  the  proposed 
investment,  shall  not  exceed: 

(A)  20  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  bank 
holding  company; 

(B)  10  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member 
bank;  or 

(C)  The  lesser  of  10  percent  of  the  tier 
1  capital  of  any  parent  insured  bank  or 
50  percent  of  the  tier  1  capital  of  the 
investor,  for  any  other  investor. 

(ii)  Downstream  investments.  In 
determining  compliance  with  the 
aggregate  limits  set  out  in  this  paragraph 
(b),  an  investment  by  an  investor  in  a 
subsidiary  shall  be  counted  only  once; 
notwithstanding  that  such  subsidiary 
may,  within  12  months  of  the  date  of 
making  the  investment,  downstream  all 
or  any  part  of  such  investment  to 
another  subsidiary. 

(7)  Application  of  limits.  In 
determining  compliance  with  the  limits 
set  out  in  this  paragraph  (b),  an  investor 
is  not  required  to  combine  the  value  of 
all  shares  of  an  organization  held  in 
trading  or  dealing  accounts  under 

§  211.10(a)(15)  of  this  part  with 
investments  in  the  same  organization. 

(c)  Limited  general  consent — (1) 
Individual  limit.  The  Board  grants  its 
general  consent  for  an  investor  that  is 
not  well  capitalized  and  well  managed 
to  make  an  investment  in  a  subsidiary 
or  joint  venture,  or  to  make  a  portfolio 
investment,  if  the  total  amount  invested 
directly  or  indirectly  (in  one  transaction 
or  in  a  series  of  transactions)  does  not 
exceed  the  lesser  of  $25  million  or: 

(i)  5  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  bank 
holding  company; 

(ii)  1  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member 
bank;  or 

(iii)  The  lesser  of  1  percent  of  any 
parent  insured  bank's  tier  1  capital  or  5 
percent  of  the  investor's  tier  1  capital, 
for  any  other  investor. 

(2)  Aggregate  limit.  The  amount  of 
general  consent  investments  made  by 
any  investor  directly  or  indirectly  under 
authority  of  this  paragraph  (c)  during 
the  previous  12-month  period,  when 
aggregated  with  the  proposed 
investment,  shall  not  exceed: 

(i)  10  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  bank 
holding  company; 


(ii)  5  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member  > 
bank;  and 

(iii)  The  lesser  of  5  percent  of  any 
parent  insured  bank's  tier  1  capital  or  25 
percent  of  the  investor's  tier  1  capital, 
for  any  other  investor. 

(3)  Application  of  limits.  In 
calcidating  compliance  with  the  limits 
of  this  paragraph  (c),  the  rules  set  forth 
in  paragraphs  (b)(6)(ii)  and  (b)(7)  of  this 
section  shall  apply. 

(d)  Other  eligible  investments  under 
general  consent.  In  addition  to  the 
authority  granted  under  paragraphs  (b) 
and  (c)  of  this  section,  the  Board  grants 
its  ^neral  consent  for  any  investor  to 
make  the  following  investments: 

(1)  Investment  in  organization  equal 
to  cash  dividends.  Any  investment  in  an 
organization  in  an  amount  equal  to  cash 
dividends  received  from  that 
organization  during  the  preceding  12 
calendar  months;  and 

(2)  Investment  acquired  from  affiliate. 
Any  investment  that  is  acquired  from  an 
afBliate  at  net  asset  value  or  through  a 
contribution  of  shares. 

(e)  //ivestoients  ineligible  for  genertd 
consent.  An  investment  in  a  foreign 
bank  may  not  be  made  under  authority 
of  paraoaphs  (b)  or  (c)  of  this  section  if: 

(1)  Aner  the  investment,  the  foreign 
bank  would  be  an  affiliate  of  a  member 
bank;  and 

(2)  The  foreign  bank  is  located  in  a 
country  in  which  the  member  bank  and 
its  affiliates  have  no  existing  banking 
presence. 

(f)  Prior  notice.  An  investment  that 
does  not  qualify  for  general  consent 
under  paragraph  (b),  (c),  or  (d)  of  this 
section  may  be  made  after  the  investor 
has  given  the  Board  30  days'  prior 
written  notice,  such  notice  period  to 
commence  at  the  time  the  notice  is 
received,  provided  that: 

(1)  The  Board  may  waive  the  30-day 
period  if  it  finds  the  full  period  is  not 
required  for  consideration  of  the 
proposed  investment,  or  that  immediate 
action  is  required  by  the  cimunstances 
presented;  and 

(2)  The  Board  may  suspend  the  30- 
day  period  or  act  on  the  investment 
under  the  Board's  specific  consent 
procedures. 

(g)  Specific  consent.  Any  investment 
that  does  not  qualify  for  either  the 
general  consent  or  the  prior  notice 
procedure  may  not  be  consimmiated 
without  the  specific  consent  of  the 
Board. 

1211.10    Permissible  actlyWee  abroad. 

(a)  Activities  usual  in  cormection  with 
banking.  The  Board  has  determined  that 
the  following  activities  are  usual  in 
connection  with  the  transaction  of 
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banking  or  other  financial  operations 
abroad: 

(1)  Commercial  and  other  banking 
activities; 

(2)  Financing,  including  commercial 
financing,  consumer  financing, 
mortgage  banking,  and  foctoring; 

(3)  Leasing  real  or  personal  property, 
or  acting  as  agent,  broker,  or  advisor  in 
leasing  real  or  personal  property 
consistent  with  the  provisions  of 
Regulation  Y  (12  CFR  part  225); 

(4)  Acting  as  fiduciary; 

(5)  Underwriting  credit  life  insurance 
and  credit  accident  and  health 
insurance;  ^ 

(6)  Performing  services  for  other 
direct  or  indirect  operations  of  a  U.S. 
banking  organization,  including 
representative  functions,  sale  of  long- 
term  debt,  name-saving,  holding  assets 
acquired  to  prevent  loss  on  a  debt 
previously  contracted  in  good  faith,  and 
other  activities  that  are  permissible 
domestically  for  a  bank  holding 
company  under  sections  4(a)(2)(A)  and 
4(c)(1)(C)  of  the  BHC  Act  (12  U.S.C. 
1843(a)(2)(A),  (c)(1)(C)): 

(7)  Holding  the  premises  of  a  branch 
of  an  Edge  or  agreement  corporation  or 
member  bank  or  the  premises  of  a  direct 
or  indirect  subsidiary,  or  holding  or 
leasing  the  residence  of  an  officer  or 
employee  of  a  branch  or  subsidiary; 

(8)  Providing  investment,  financial,  or 
economic  advisory  services; 

(9)  General  insiuance  agency  and 
brokerage; 

(10)  Data  processing: 

(11)  Organizing,  sponsoring,  and 
managing  a  mutual  fund,  if  the  fund's 
shares  are  not  sold  or  distributed  in  the 
United  States  or  to  U.S.  residents  and 
the  fund  does  not  exercise  managerial 
control  over  the  firms  in  which  it 
invests; 

(12)  Performing  management 
consulting  services,  if  such  services, 
when  rendered  with  respect  to  the  U.S. 
maricet,  shall  be  restricted  to  the  initial 
entry; 

(13)  Underwriting,  distributing,  and 
dealing  in  debt  securities  outside  the 
United  States; 

(14)  Underwriting  and  distributing 
equity  seciuities  outside  the  United 
States  as  follows: 

(i)  Limits  for  well-capitalized  and 
well-managed  investoi^A)  General. 
After  providing  30  days'  prior  written 
notice  to  the  Board,  an  investor  that  is 
well  capitalized  and  well  managed  may 
underwrite  equity  securities,  provided 
that  commitments  by  an  investor  and  its 
subsidiaries  for  the  shares  of  a  single 
organization  do  not,  in  the  aggregate, 
exceed: 

(1)15  percent  of  the  bank  holding 
company's  tier  1  capital,  where  the 
investor  is  a  bank  holding  company; 


(2)  3  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member 
bank;  or 

[3)  The  lesser  of  3  percent  of  any 
parent  insured  bank's  tier  1  capital  or  15 
percent  of  the  investor's  tier  1  capital, 
for  any  other,  investor, 

(B)  Qualifying  criteria.  An  investor 
will  be  considered  well-capitalized  and 
well-managed  for  purposes  of  paragraph 
(a)(14)(i)  of  this  section  only  if  each  of 
the  bank  holding  company,  member 
bank,  and  Edge  or  agreement 
corporation  qualify  as  well-capitalized 
and  well-managed. 

(ii)  Limits  for  investor  that  is  not  well 
capitalized  and  well  managed.  After 
providing  30  days'  prior  written  notice 
to  the  Board,  an  investor  that  is  not  well 
capitalized  and  well  managed  may 
underwrite  equity  seciirities,  provided 
that  conunitments  by  the  investor  and 
its  subsidiaries  for  the  shares  of  an 
organization  do  not,  in  the  aggregate, 
exceed  $60  million;  and 

(iii)  Application  of  limits.  For 
purposes  of  determining  compliance 
with  the  limitations  of  this  paragraph 
(a)(14),  the  investor  may  subtract 
portions  of  an  imderwriting  that  are 
covered  by  binding  commitments 
obtained  by  the  investor  or  its  affiliates 
from  sub-imderwriters  or  other 
purchasers; 

(15)  Dealing  in  equity  securities 
outside  the  United  States  as  follows: 

(i)  Grandfathered  authority.  By  an 
investor,  or  an  affiliate,  that  had 
commenced  such  activities  prior  to 
March  27, 1991,  and  subject  to  the 
limitations  in  effect  at  that  time  (See  12 
CFR  part  211,  revised  January  1, 1991); 
or 

(ii)  Limit  on  shares  of  a  single  issuer. 
After  providing  30  days'  prior  written 
notice  to  the  Board,  an  investor  may 
deal  in  the  shares  of  an  organization 
where  the  shares  held  in  the  trading  or 
dealing  accounts  of  an  investor  and  its 
affiliates  undw  authority  of  this 
paragraph  (a)(15)  do  not  in  the  aggregate 
exceed  the  lessfi'of : 

(A)  $40  million:  or 

(B)  10  percent  of  the  investor's  tier  1 
capital; 

(iii)  Aggregate  equity  limit.  The  total 
shares  held  directly  and  indirectly  by 
the  investor  and  its  affiliates  under 
authority  of  this  paragraph  (a)(15)  and 
§  211.8(c)(3)  of  this  part  in  organizations 
engaged  in  activities  that  are  not 
permissible  for  joint  ventures  do  not 
exceed: 

(A)  25  percent  of  the  bank  holding 
company's  tier  1  capital,  where  the 
investor  is  a  bank  holding  company; 


(B)  20  percent  of  the  investor's  tier  1 
capital,  where  the  investor  is  a  member 
bank;^  and 

(C)  The  lesser  of  20  percent  of  any 
parent  insured  bank's  tier  1  capital  or 
100  percent  of  the  investor's  tier  1 
capital,  for  any  other  investor; 

(iv)  Determining  compliance  v^th 
limits — (A)  General.  For  purposes  of 
determining  compliance  with  all  limits 
set  out  in  this  paragraph  (a)(15): 

(1)  Long  ana  short  positions  in  the 
same  security  may  be  netted;  and 

(2)  Except  as  provided  in  paragraph 
(a)(15)(iv)(B)(4)  of  this  section,  equity 
secxirities  held  in  order  to  hedge  bank 
permissible  equity  derivatives  contracts 
shall  not  be  included. 

(B)  Use  of  internal  hedging  models. 
After  providing  30  days'  prior  written 
notice  to  the  Board  the  investor  may  use 
an  internal  hedging  model  that: 

(1)  Nets  long  and  short  positions  in 
the  same  security  and  ofbets  positions 
in  a  security  by  fiitures,  forwards, 
options,  and  other  similar  instruments 
referenced  to  the  same  security,  for 
purposes  of  determining  compUance 
with  the  single  issuer  limits  of 
paragraph  (a)(15)(ii)  of  this  section;'  and 

(2)  Onsets  its  long  positions  in  equity 
securities  by  futiires,  forwards,  options, 
and  similar  instruments,  on  a  portfolio 
basis,  and  for  purposes  of  determining 
compliance  with  the  aggregate  equity 
limits  of  paragraph  (a)(15)(iii)  of  this 
section. 

(5)  With  respect  to  all  equity 
securities  held  imder  authority  of 
paragraph  (a)(15)  of  this  section,  no  net 
long  position  in  a  security  shall  be 
deemed  to  have  been  reduced  by  more 
than  75  percent  through  use  of  internal 
hedging  models  under  this  paragraph 
(a)(15)(iv)(B):  and 

(4)  With  respect  to  equity  securities 
acquired  to  hedge  bank  permissible 
equity  derivatives  contracts  imder 
authority  of  paragraph  (a)(1)  of  this 
section,  any  residual  position  that 
remains  in  the  securities  of  a  single 
issuer  after  netting  and  offsetting  of 
positions  relating  to  the  security  under 
the  investor's  internal  hedging  models 
shall  be  included  in  calculating 
compliance  with  the  limits  of  this 
paragraph  (a)(15)(ii)  and  (iii). 

{Q  Underwriting  commitments.  Any 
shares  acquired  pursuant  to  an 
imderwriting  commitment  that  are  held 
for  longer  than  90  days  after  the 
payment  date  for  such  underwriting 
shall  be  subject  to  the  limits  set  out  in 


■  For  this  purpose.  ■  dir«ct  subsidiary  of  a 
member  bank  is  deemed  to  be  an  investor. 

'  A  basket  of  stocks,  specifically  segregated  as  an 
offset  to  a  position  in  a  stock  index  derivative 
product,  as  computed  by  the  investor's  internal 
model,  may  be  offset  against  the  stock  index. 
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paragraph  (a)(15)  of  this  section  and  the 
investment  provisions  of  §§  211.8  and 
211.9  of  this  part. 

(v)  Authority  to  deal  in  shares  of  U.S. 
organization.  The  authority  to  deal  in 
shares  imder  paragraph  (a)(15)  of  this 
section  includes  the  authority  to  deal  in 
the  sharps  of  a  U.S.  oreanization: 

(A)  With  respect  to  foreign  pwsons 
only;  and 

(B)  Subject  to  the  limitations  on 
owning  or  controlling  shares  of  a 
company  in  section  4(c)(6)  of  the  BHC 
Act  (12  U.S.C.  1843(c)(6))  and 
Regulation  Y  (12  CFR  part  225). 

fvi)  Report  to  senior  management. 
Any  shares  held  in  trading  or  dealing 
accoimts  for  longer  than  90  days  shall 
be  reported  to  the  senior  management  of 
the  investor; 

(16)  Operating  a  travel  agency,  but 
only  in  connection  with  financial 
services  offered  abroad  by  the  investor 
or  others; 

(17)  Underwriting  life,  annuity, 
pension  fund-related,  and  other  types  of 
insurance,  where  the  associated  risks 
have  been  previoiisly  determined  by  the 
Board  to  be  actuarially  predictable: 
provided  that: 

(i)  Investments  in,  and  loans  and 
extensions  of  credit  (other  than  loans 
and  extensions  of  credit  fully  secured  in 
accordance  with  the  requirements  of 
section  23A  of  the  FRA  (12  U.S.C.  371c), 
or  with  such  other  standards  as  the 
Board  may  require)  to,  the  company  by 
the  investor  or  its  afBliates  are  deducted 
from  the  capital  of  the  investor  (with  50 
percent  of  such  capital  deduction  to  be 
taken  from  tier  1  capital);  and 

(ii)  Activities  conducted  directly  or 
indirectly  by  a  subsidiary  of  a  U.S. 
insured  bank  are  excluded  from  the 
authority  of  this  paragraph  (a)(17), 
unless  authorized  by  the  Board; 

(18)  Providing  futures  commission 
merchant  services  (including  clearing 
without  executing  and  executing 
without  clearing)  for  nonaffiliated 
persons  with  respect  to  futiu^s  and 
options  on  futures  contracts  for 
financial  and  nonfinancial  commodities; 
provided  that  prior  notice  imder 

§  2 1 1 .9(f)  of  this  part  shall  be  provided 
to  the  Board  before  any  subsidiaries  of 
a  member  bank  operating  pursuant  to 
this  subpart  may  join  a  mutual  exchange 
or  clearinghouse,  unless  the  potential 
liability  of  the  investor  to  the  exchange, 
clearinghouse,  or  other  members  of  the 
exchange,  as  the  case  may  be,  is  legally 
limited  by  the  rules  of  the  exchange  or 
clearinghoiise  to  an  amount  that  does 
not  exceed  applicable  general  consent 
limits  under  §  211.9  of  this  part; 

(19)  Acting  as  principal  or  agent  in 
commodity-swap  transactions  in 
relation  to: 


(i)  Swaps  on  a  cash-settled  basis  for 
any  commodity,  provided  that  the 
investor's  portfolio  of  swaps  contracts  is 
hedged  in  a  manner  consistent  with  safe 
and  sound  banking  practices;  and 

(ii)  Contracts  that  require  physical 
delivery  of  a  commodity,  provided  that: 

(A)  Such  contracts  are  entered  into 
solely  for  the  purpose  of  hedging  the 
investor's  positions  in  the  imderlying 
commodity  or  derivative  contracts  baJsed 
on  the  commodity; 

(B)  The  contract  allows  for 
assignment,  termination  or  offset  prior 
to  expiration;  and 

(C)  Reasonable  efforts  are  made  to 
avoid  delivery. 

(b)  Regulation  Y  activities.  An 
investor  may  engage  in  activities  that 
the  Board  has  determined  in  §  225.28(b) 
of  Regulation  Y  (12  CFR  225.28(b))  are 
closely  related  to  banking  under  section 
4(c)(8]  of  the  BHC  Act  (12  U.S.C. 
1843(c)(8)). 

(c)  Specific  approval.  With  the 
Board's  specific  approval,  an  investor 
may  engage  in  other  activities  that  the 
Board  determines  are  usual  in 
connection  with  the  transaction  of  the 
business  of  banking  or  other  financial 
operations  abroad  and  are  consistent 
with  the  FRA  or  the  BHC  Act. 

f  211.11    Advisory  opinion*  undw 
Regulation  K. 

(a)  Request  for  advisory  opinion.  Any 
person  may  submit  a  request  to  the 
Board  for  an  advisory  opinion  regarding 
the  scope  of  activities  permissible  under 
any  subpart  of  this  part. 

(b)  Form  and  content  of  the  request. 
Any  request  for  an  advisory  opinion 
under  this  section  shall  be: 

(1)  Submitted  in  writing  to  the  Board; 

(2)  Contain  a  clear  description  of  the 
proposed  parameters  of  the  activity,  or 
the  service  or  product,  at  issue;  and 

(3)  Contain  a  concise  explanation  of 
the  grounds  on  which  the  submitter 
contends  the  activity  is  or  should  be 
considered  by  the  Board  to  be 
permissible  under  this  part. 

(c)  Response  to  request.  In  response  to 
a  request  received  imder  this  section, 
the  Board  shall: 

(1)  Direct  the  submitter  to  provide 
such  additional  information  as  the 
Board  may  deem  necessary  to  complete 
the  record  for  a  full  consideration  of  the 
issue  presented;  and 

(2)  Provide  an  advisory  opinion 
within  45  days  after  the  record  on  the 
request  has  been  determined  to  be 
complete. 

1211.12    Landing  limits  and  capital 
rs(|uirsnMnts. 

(a)  Acceptances  of  Edge  corporations. 
(1)  Limitations.  An  Edge  corporation 


shall  be  and  remain  fully  secured  for 
acceptances  of  the  types  described  in 
section  13(7)  of  the  FRA  (12  U.S.C.  372), 
as  follows: 

(i)  All  acceptances  outstanding  in 
excess  of  200  percent  of  its  tier  1  capital; 
and 

(ii)  All  acceptances  outstandingfbr 
any  one  person  in  excess  of  10  percent      | 
of  its  tier  1  capital. 

(2)  Exceptions.  These  limitations  do 
not  apply  if  the  excess  represents  the        / 
international  shipment  of  goods,  and  the 
Edge  corporation  is: 

(i)  Fully  covered  by  primary 
obligations  to  reimburse  it  that  are 
guaranteed  by  banks  or  bankers;  or 

(ii)  Covwed  by  participation 
agreements  frt>m  other  banks,  as 
described  in  12  CFR  250.165. 

(b)  Loans  and  extensions  of  credit  to 
one  person — (1)  Loans  and  extensions  of . 
credit  defined.  Loans  and  extensions  of 
credit  has  the  meaning  set  forth  in 
§  21 1 .2(q)  of  this  part  '  and,  for  purposes 
of  this  paragraph  (b),  also  include: 

(i)  Acceptances  outstanding  that  are 
not  of  the  types  described  in  section 
13(7)  of  the  FRA  (12  U.S.C.  372); 

(ii)  Any  liability  of  the  lender  to 
advance  funds  to  or  on  behalf  of  a 
person  pursuant  to  a  guarantee,  standby 
letter  of  credit,  or  similar  agreements; 

(iii)  Investments  in  the  securities  of 
another  organization  other  than  a 
subsidiary;  and 

(iv)  Any  underwriting  commitments 
to  an  issuer  of  seciuities,  where  no 
binding  commitments  have  been 
secured  from  subunderwriters  or  other 
purchasers. 

(2)  Limitations.  Except  as  the  Board 
may  otherwise  specify: 

(i)  The  total  loans  and  extensions  of 
credit  outstanding  to  any  person  by  an 
Edge  corporation  engaged  in  banking, 
and  its  direct  or  indirect  subsidiaries, 
may  not  exceed  15  percent  of  the  Edge 
corporation's  tier  1  capital;^  and 

(ii)  The  total  loans  and  extensions  of 
credit  to  any  person  by  a  foreign  bank 
or  Edge  corporation  subsidiary  of  a 
member  bank,  and  by  majority-owned 
subsidiaries  of  a  foreign  bank  or  Edge 
corporation,  when  combined  with  the 


*  In  the  case  of  a  foreign  govemment,  these 
includes  loans  and  extensions  of  credit  to  the 
foreign  government's  departments  or  agencies 
deriving  their  current  funds  principally  from 
general  tax  revenues.  In  the  case  of  a  partnership 
or  firm,  these  include  loans  and  extensions  of  credit 
to  its  members  and,  in  the  case  of  a  corporation, 
these  include  loans  and  extensions  of  credit  to  the 
corporation's  affiliates,  where  the  affiliate  incurs 
the  liability  for  the  benefit  of  the  corporation. 

'For  purposes  of  this  pargraph  (b).  subsidiaries 
includes  subsidiaries  controlled  by  the  Edge 
corporation,  but  does  not  include  companies 
otherwise  controlled  by  affiliates  of  the  Edge 
corporation. 
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total  loans  and  extensions  of  credit  to 
the  same  person  by  the  member  bank 
and  its  majority-owned  subsidiaries, 
may  not  exceed  the  member  bank's 
limitation  on  loans  and  extensions  of 
credit  to  one  person. 

(3)  Exceptions.  The  limitations  of 
paragraph  (b)(2)  of  this  section  do  not 
apply  to: 

(i)  Deposits  with  banks  and  federal 
funds  sold; 

(ii)  Bills  or  drafts  drawn  in  good  feith 
against  actual  goods  and  on  which  two 
or  more  unrelated  parties  are  liable; 

(iii)  Any  banker's  acceptance,  of  the 
kind  described  in  section  13(7)  of  the 
FRA  (12  U.S.C.  372),  that  is  issued  and 
outstanding; 

(iv)  Obligations  to  the  extent  secured 
by  cash  collateral  or  by  bonds,  notes, 
certificates  of  indebtedness,  or  Treasury 
bills  of  the  United  States; 

(v)  Loans  and  extensions  of  credit  that 
are  covered  by  bona  fide  participation 
agreements;  and 

(vi)  Obligations  to  the  extent 
supported  by  the  full  faith  and  credit  of 
the  following: 

(A)  The  United  States  or  any  of  its 
departments,  agencies,  establishments, 
or  wholly  owned  corporations 
(including  obligations,  to  the  extent 
insured  against  foreign  political  and 
credit  risks  by  the  Export-Import  Bank 
of  the  United  States  or  the  Foreign 
Credit  Insurance  Association),  the 
International  Bank  for  Reconstruction 
and  Development,  the  International 
Finance  Corporation,  the  International 
Development  Association,  the  Inter- 
American  Development  Bank,  the 
African  Development  Bank,  the  Asian 
Development  Bank,  or  the  European 
Bank  for  Reconstruction  and 
Development; 

(B)  Any  organization,  if  at  least  25 
percent  of  such  an  obligation  or  of  the 
total  credit  is  also  supported  by  the  full 
faith  and  credit  of,  or  participated  in  by, 
any  institution  designated  in  paragraph 
(b)(3)(vi)(A)  of  this  section  in  such 
manner  that  default  to  the  lender  would 
necessarily  include  default  to  that 
entity.  The  total  loans  and  extensions  of 
credit  under  this  paragraph  (b)(3)(vi}(B) 
to  any  person  shall  at  no  time  exceed 
100  percent  of  the  tier  1  capital  of  the 
Edge  corporation. 

(c)  Capitalization.  (1)  An  Edge 
corporation  shall  at  all  times  be 
capitalized  in  an  amount  that  is 
adequate  in  relation  to  the  scope  and 
character  of  its  activities. 

(2)  In  the  case  of  an  Edge  corporation 
engaged  in  banking,  the  minimum  ratio 
of  qualifying  total  capital  to  risk- 
weighted  assets,  as  determined  under 
the  Capital  Adequacy  Guidelines,  shall 
not  be  less  than  10  percent,  of  which  at 


least  50  percent  shall  consist  of  tier  1 
capital. 

(3)  For  purposes  of  this  paragraph  (c), 
no  limitation  shall  apply  on  the 
inclusion  of  subordinated  debt  that 
qualifies  as  tier  2  capital  under  the 
Capital  Adequacy  Guidelines. 

f  211.13    Supervision  and  rsporting. 

(a)  Supervision.  (1)  Foreign  branches 
and  subsidiaries.  U.S.  banldng 
organizations  conducting  international 
operations  under  this  subpart  shaU 
supervise  and  administer  their  foreign 
branches  and  subsidiaries  in  such  a 
manner  as  to  ensure  that  their 
operations  conform  to  high  standards  of 
hanking  and  financial  prudence. 

(i)  Effective  systems  of  records, 
controls,  and  reports  shall  be 
maintained  to  keep  management 
informed  of  their  activities  and 
condition. 

(ii)  Such  systems  shall  provide,  in 
particular,  information  on  risk  assets, 
exposiire  to  market  risk,  liquidity 
management,  operations,  internal 
controls,  legal  and  operational  risk,  and 
conformance  to  management  policies. 

(iii)  Reports  on  risk  assets  shall  be 
sufficient  to  permit  an  appraisal  of 
credit  quality  and  assessment  of 
exposure  to  loss,  and,  for  this  purpose, 
provide  full  information  on  the 
condition  of  material  borrowers. 

(iv)  Reports  on  operations  and 
controb  shall  include  internal  and 
external  audits  of  the  branch  or 
subsidiary. 

(2)  Joint  ventures.  Investors  shall 
maintain  sufficient  information  with 
respect  to  joint  ventiires  to  keep 
informed  of  their  activities  and 
condition. 

(i)  Such  information  shall  include 
audits  and  other  reports  on  financial 
performance,  risk  exposure, 
management  policies,  operations,  and 
controls. 

(ii)  Complete  information  shall  be 
maintained  on  all  transactions  with  the 
joint  venture  by  the  investor  and  its 
affiliates. 

(3)  Availability  of  reports  and 
information  to  examiners.  The  reports 
specified  in  paragraphs  (a)(1)  and  (2)  of 
this  section  and  any  other  information 
deemed  necessary  to  determine 
compliance  with  U.S.  banking  law  shall 
be  made  available  to  examiners  of  the 
appropriate  bank  supervisory  agencies. 

(b)  Examinations.  Examiners 
appointed  by  the  Board  shall  examine 
Mch  Edge  corporation  once  a  year.  An 
Edge  or  agreement  corporation  shall 
malce  available  to  examiners 
information  sufficient  to  assess  its 
condition  and  operations  and  the 


condition  and  activities  of  any 
organization  whose  shares  it  holds. 

(c)  Reports — (1)  Reports  of  condition. 
Each  Edge  or  agreement  corporation 
shall  make  reports  of  condition  to  the 

.Board  at  such  times  and  in  such  form  as 
the  Board  may  prescribe.  The  Board 
may  require  that  statements  of  condition 
or  other  reports  be  published  or  made 
available  for  public  inspection. 

(2)  Foreign  operations.  Edge  and 
agreement  corporations,  member  banks, 
and  bank  holding  companies  shall  file 
such  reports  on  their  foreign  operations 
as  the  Board  may  require. 

(3)  Acquisition  or  disposition  of 
shares.  Member  banks.  Edge  and 
agreement  corporations,  and  bank 
holding  companies  shall  report,  in  a 
maimer  prescribed  by  the  Board,  any 
acquisition  or  disposition  of  shares. 

(d)  Filing  and  processing 
procedures — (1)  Place  of  filing.  Unless 
otherwise  directed  by  the  Board, 
applications,  notices,  and  reports 
required  by  this  part  shall  be  filed  with 
the  Federal  Reserve  Bank  of  the  District 
in  which  the  parent  bank  or  bank 
holding  company  is  located  or,  if  none, 
the  Reserve  Bank  of  the  District  in 
which  the  applying  or  reporting 
institution  is  located.  Instructions  and 
forms  for  applications,  notices,  and 
reports  are  available  from  the  Reserve 
Banks. 

(2)  Timing.  The  Board  shall  act  on  an 
application  under  this  subpart  within  60 
calendar  days  after  the  Reserve  Bank  has 
received  the  application,  unless  the 
Board  notifies  the  investor  that  the  60- 
day  period  is  being  extended  and  states 
the  reasons  for  the  extension. 

Subpart  B— Foreign  Banldng 
Oi  y  M  li  I  atloni 

§211.20    AuttMrtty.  purpose,  and  scops. 

(a)  Authority.  This  subpart  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  imder  the 
authority  of  the  Bank  Holding  Company 
Act  of  1956  (BHC  Act)  (12  U.S.C.  1841 
et  seq.)  and  the  International  Banking 
Act  of  1978  (IBA)  (12  U.S.C.  3101  et 
seq.). 

(b)  Purpose  and  scope.  This  subpart  is 
in  furtherance  of  the  purposes  of  the 
BHC  Act  and  the  IBA.  It  applies  to 
foreign  banks  and  foreign  banking 
organizations  with  respect  to: 

(1)  The  limitations  on  interstate 
banking  under  section  5  of  the  IBA  (12 
U.S.C.  3103); 

(2)  The  exemptions  from  the 
nonbanking  prohibitions  of  the  BHC  Act 
and  the  IBA  afforded  by  sections  2(h) 
and  4(c)(9)  of  the  BHC  Act  (12  U.S.C. 
1841(h),  1843(c)(9)); 
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(3)  Board  approval  of  the 
establishment  of  an  o£5ce  of  a  foreign 
bank  in  the  United  States  under  sections 
7(d)  and  10(a)  of  the  IBA  (12  U.S.C. 
3105(d),  3107(a)); 

(4)  The  termination  by  the  Board  of  a 
foreign  bank's  representative  ofBce, 
state  branch,  state  agency,  or 
commercial  lending  company 
subsidiary  under  sections  7(e)  and  10(b) 
of  the  IBA  (12  U.S.C.  3105(e),  3107(b)), 
and  the  transmission  of  a 
recommendation  to  the  Comptroller  to 
terminate  a  federal  branch  or  federal 
agency  imder  section  7(e)(5)  of  the  IBA 
(12  U.S.C.  3105(e)(5)); 

(5)  The  examination  of  an  office  or 
affiliate  of  a  foreign  bank  in  the  United 
States  as  provided  in  sections  7(c)  and 
10(c)  of  the  IBA  (12  U.S.C.  3105(c), 
3107(c)): 

(6)  The  disclosure  of  supervisory 
information  to  a  foreign  supervisor 
under  section  15  of  the  IBA  (12  U.S.C. 
3109); 

(7)  The  limitations  on  loans  to  one 
borrower  by  state  branches  and  state 
agencies  of  a  foreign  bank  under  section 
7(h)(2)  of  the  IBA  (12  U.S.C.  3105(h)(2)); 

(8)  The  limitation  of  a  state  branch 
and  a  state  agency  to  conducting  only 
activities  that  are  permissible  for  a 
federal  branch  under  section  (7)Ch)(l)  of 
the  IBA  (12  U.S.C.  3105(h)(1));  and 

(9)  The  deposit  insiuance  requirement 
for  retail  deposit  taking  by  a  foreign 
bank  under  section  6  of  the  IBA  (12 
U.S.C.  3104). 

(10)  The  management  of  shell 
branches  (12  U.S.C.  3105(k)). 

(c)  Additional  requirements. 
Compliance  by  a  foreign  bank  with  the 
requirements  of  this  subpart  and  the 
laws  administered  and  enforced  by  the 
Board  does  not  relieve  the  foreign  bank 
of  responsibility  to  comply  with  the 
laws  and  regidations  administered  by 
the  licensing  authority. 


1211.21    (Minition*. 

The  definitions  contained  in  §§  211.1 
and  211.2  apply  to  this  subpart,  except 
as  a  term  is  otherwise  defined  in  this 
section: 

(a)  Affiliate  of  a  foreign  bank  or  of  a 
parent  of  a  foreign  bank  means  any 
company  that  controls,  is  controlled  by, 
or  is  under  common  control  with,  the 
foreign  bank  or  the  parent  of  the  foreign 
bank. 

(b)  Agency  means  any  plaoe  of 
business  of  a  foreign  hwk,  located  in 
any  state,  at  which  credit  balances  are 
maintained,  checks  are  paid,  money  is 
lent,  or,  to  the  extent  not  prohibited  by 
state  or  federal  law,  deposits  are 
accepted  from  a  person  or  entity  that  is 
not  a  citizen  or  resident  of  the  United 
States.  Obligations  shall  not  be 


considered  credit  balances  unless  they 
are: 

(1)  Incidental  to,  or  arise  out  of  the 
exercise  of,  other  lawful  banking 
powers; 

(2)  To  serve  a  specific  purpose; 

(3)  Not  solicited  from  the  general 
public; 

(4)  Not  used  to  pay  routine  operating 
expenses  in  the  United  States  such  as 
salaries,  rent,  or  taxes; 

(5)  Withdrawn  within  a  reasonable 
period  of  time  after  the  specific  purpose 
for  which  they  were  placed  has  been 
accomplished;  and 

(6)  Drawn  upon  in  a  manner 
reasonable  in  relation  to  the  size  and 
natiue  of  the  account. 

(c)(1)  Appropriate  Federal  Reserve 
Bank  means,  imless  the  Board 
designates  a  different  Federal  Reserve 
Bank: 

(i)  For  a  foreign  banking  organization, 
the  Reserve  Bank  assigned  to  the  foreign 
banking  organization  in  §  225.3(b)(2)  of 
Regulation  Y  (12  CFR  225.3(b)(2)); 

(ii)  For  a  foreign  bank  that  is  not  a 
foreign  banking  organization  and 
proposes  to  establish  an  office,  an  Edge 
corporation,  or  an  agreement 
corporation,  the  Reserve  Bank  of  the 
Federal  Reserve  District  in  which  the 
foreign  bank  proposes  to  establish  such 
office  or  corporation;  and 

(iii)  In  all  other  cases,  the  Reserve 
Bank  designated  by  the  Board. 

(2)  The  appropriate  Federal  Reserve 
Bank  need  not  be  the  Reserve  Bank  of 
the  Federal  Reserve  District  in  which 
the  foreign  bank's  home  state  is  located. 

(d)  Banking  subsidiary,  with  res[>ect 
to  a  specified  foreign  bank,  means  a 
bank  that  is  a  subsidiary  as  the  terms 
bank  and  subsidiary  are  defined  in 
section  2  of  the  BHC  Act  (12  U.S.C. 
1841). 

(e)  Branch  means  any  place  of 
business  of  a  foreign  bank,  located  in 
any  state,  at  which  deposits  are 
received,  and  that  is  not  an  agency,  as 
that  term  is  defined  in  paragraph  (b)  of 
this  section. 

(f)  Change  the  status  of  an  office 
means  to  convert  a  representative  office 
into  a  branch  or  agency,  or  an  agency  or 
limited  branch  into  a  branch,  but  does 
not  include  renewal  of  the  license  of  an 
existing  office. 

(g)  Commercial  lending  company 
means  any  organization,  other  than  a 
bank  or  an  organization  operating  imder 
section  25  of  the  Federal  Reserve  Act 
(FRA)  (12  U.S.C.  601-604a),  organized 
under  the  laws  of  any  state,  that 
maintains  credit  balances  permissible 
for  an  agency,  and  engages  in  the 
business  of  making  commercial  loans. 
Commercial  lending  company  includes 
any  company  chartered  under  article  XII 


of  the  banking  law  of  the  State  of  New 
York. 

(h)  Comptroller  means  the  Office  of 
the  Comptroller  of  the  Ciurency. 

(i)  Control  has  the  same  meaning  as  in 
section  2(a)  of  the  BHC  Act  (12  U.S.C. 
1841(a)),  and  the  terms  controlled  and 
controlling  shall  be  construed 
consistently  with  the  term  control. 

(j)  Domestic  branch  means  any  place 
of  business  of  a  foreign  bank,  located  in 
any  state,  that  may  accept  domestic 
deposits  and  deposits  that  are  incidental 
to  or  for  the  purpose  of  carrying  out 
transactions  in  foreign  countries. 

(k)  A  foreign  bank  engages  directly  in 
the  business  of  banking  outside  the 
United  States  if  the  foreign  bank  engages 
directly  in  banking  activities  usual  in 
connection  with  the  biisiness  of  banking 
in  the  countries  where  it  is  organized  or 
operating. 

0)  To  establish  means: 

(1)  To  open  and  conduct  business 
through  an  office; 

(2)  To  acquire  directiy,  through 
merger,  consolidation,  or  similar 
transaction  with  another  foreign  bank, 
the  operations  of  an  office  that  is  open 
and  conducting  business; 

(3)  To  acquire  an  office  through  the 
acquisition  of  a  foreign  bank  subsidiary 
that  will  cease  to  operate  in  the  same 
corporate  form  following  the 
acquisition; 

(4)  To  change  the  status  of  an  office; 
or 

(5)  To  relocate  an  office  from  one  state 
to  another. 

(m)  Federal  agency,  federal  branch, 
state  agency,  and  state  branch  have  the 
same  meanings  as  in  section  1  of  the 
IBA  (12  U.S.C.  3101). 

(n)  Foreign  bank  means  an 
organization  that  is  organized  under  the 
laws  of  a  foreign  country  and  that 
engages  directiy  in  the  business  of 
banking  outside  the  United  States.  The 
term  foreign  bank  does  not  include  a 
central  bank  of  a  foreign  coimtry  that 
does  not  engage  or  seek  to  engage  in  a 
commercial  banking  business  in  the 
United  States  through  an  office. 

(0)  Foreign  banking  organization 
means: 

(1)  A  foreign  bank,  as  defined  in 
section  1(b)(7)  of  the  IBA  (12  U.S.C. 
3101(7)),  that: 

(i)  Operates  a  branch,  agency,  or 
commercial  lending  company 
subsidiary  in  the  United  States; 

(ii)  Controls  a  bank  in  the  United 
States;  or 

(iii)  Controls  an  Edge  corporation 
acquired  after  March  5, 1987;  and 

(2)  Any  company  of  which  the  foreign 
bank  is  a  subsidiary. 

(p)  Home  country,  with  respect  to  a 
foreign  bank,  means  the  country  in 
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which  the  foreign  bank  is  chartered  or 
incorporated. 

(q)  Home  country  supervisor,  with 
respect  to  a  foreign  bank,  means  the 
governmental  entity  or  entities  in  the 
foreign  bank's  home  country  with 
responsibility  for  the  supervision  and 
regulation  of  the  foreign  bank. 

(r)  Licensing  authority  means: 

(1)  The  relevant  state  supervisor,  with 
respect  to  an  application  to  establish  a 
state  branch,  state  agency,  commercial 
lending  company,  or  representative 
office  of  a  foreign  bank;  or 

(2)  The  Comptroller,  with  respect  to 
an  application  to  establish  a  federal 
branch  or  federal  agency. 

(s)  Limited  branch  means  a  branch  of 
a  foreign  bank  that  receives  only  such 
deposits  as  would  be  permitted  for  a 
corporation  organized  under  section 
25A  of  the  Federal  Reserve  Act  (12 
U.S.C.  611-631). 

(t)  Office  or  office  of  a  foreign  bank 
means  any  branch,  agency, 
representative  office,  or  commercial 
lending  company  subsidiary  of  a  foreign 
bank  in  the  United  States. 

(u)  A  parent  of  a  foreign  bank  means 
a  company  of  which  the  foreign  bank  is 
a  subsidiary.  An  immediate  parent  of  a 
foreign  bank  is  a  company  of  which  the 
foreign  bank  is  a  direct  subsidiary.  An 
ultimate  parent  of  a  foreign  bank  is  a 
parent  of  the  foreign  bank  that  is  not  the 
subsidiary  of  any  other  company. 

(v)  Regional  administrative  office 
means  a  representative  office  that: 

(1)  Is  established  by  a  foreign  bank 
that  operates  two  or  more  branches, 
agencies,  commercial  lending 
companies,  or  banks  in  the  United 
States; 

(2)  Is  located  in  the  same  city  as  one 
or  more  of  the  foreign  bank's  branches, 
agencies,  conunercial  lending 
com[>anies,  or  banks  in  the  United 
States; 

(3)  Manages,  supervises,  or 
coordinates  the  operations  of  the  foreign 
bank  or  its  affiliates,  if  any,  in  a 
particular  geographic  area  that  includes 
the  United  States  or  a  region  thereof, 
including  by  exercising  credit  approval 
authority  in  that  area  pursuant  to 
written  standards,  credit  policies,  and 
procedures  established  by  the  foreign 
bank;  and 

(4)  Does  not  solicit  business  from 
actual  or  potential  customers  of  the 
foreign  bank  or  its  affiliates. 

(w)  Relevant  state  supervisor  means 
the  state  entity  that  is  authorized  to 
supervise  and  regulate  a  state  branch, 
state  agency,  commercial  lending 
company,  or  representative  office. 

(x)  Representative  office  means  any 
office  of  a  foreign  bank  which  is  located 
in  any  state  and  is  not  a  Federal  branch, 


Federal  agency.  State  branch.  State 
agency,  or  commercial  lending  company 
subsidiary. 

(y)  State  means  any  state  of  the 
United  States  or  the  District  of 
Coliunbia. 

(z)  Subsidiary  means  any  organization 
Uiat: 

(1)  Has  25  percent  or  more  of  its 
voting  shares  directly  or  indirectly 
owned,  controlled,  or  held  with  the 
power  to  vote  by  a  company,  including 
a  foreign  bank  or  foreign  banking 
organization;  or 

(2)  Is  otherwise  controlled,  or  capable 
of  being  controlled,  by  a  foreign  bank  or 
foreign  banking  organization. 

1211.22    Interstate  banidng  operations  of 
foreign  benldng  organizations. 

(a)  Determination  of  home  state.  (1)  A 
foreign  bank  that,  as  of  December  10, 
1997,  had  declared  a  home  state  or  had 
a  home  state  determined  pursuant  to  the 
law  and  regulations  in  effoct  prior  to 
that  date  shall  have  that  state  as  its 
home  state. 

(2)  A  foreign  bank  that  has  any 
branches,  agencies,  commercial  lending 
company  subsidiaries,  or  subsidiary 
banks  in  one  state,  and  has  no  such 
offices  or  subsidiaries  in  any  other 
states,  shall  have  as  its  home  state  the 
state  in  which  such  offices  or 
subsidiaries  are  located. 

(b)  Change  of  home  state — (1)  Prior 
notice.  A  foreign  bank  may  change  its 
home  state  once,  if  it  files  30  days'  prior 
notice  of  the  proposed  change  with  the 
Board. 

(2)  Application  to  change  home  state. 
(i)  A  foreign  bank,  in  addition  to 
changing  its  home  state  by  filing  prior 
notice  under  paragraph  (b)(1)  of  this 
section,  may  apply  to  the  Board  to 
change  its  home  state,  upon  showing 
that  a  national  bank  or  state-chartered 
bank  with  the  same  home  state  as  the 
foreign  bank  would  be  permitted  to 
change  its  home  state  to  the  new  home 
state  proposed  by  the  foreign  bank. 

(ii)  A  foreign  bank  may  apply  to  the 
Board  for  such  permission  one  or  more 
times. 

(iii)  In  determining  whether  to  grant 
the  request  of  a  foreign  bank  to  change 
its  home  state,  the  Board  shall  consider 
whether  the  proposed  change  is 
consistent  with  competitive  equity 
between  foreign  and  domestic  banks. 

(3)  Effect  of  change  in  home  state.  The 
home  state  of  a  foreign  bank  and  any 
change  in  its  home  state  by  a  foreign 
bank  shall  not  affect  which  Federal 
Reserve  Bank  or  Reserve  Banks 
supervise  the  operations  of  the  foreign 
bank,  and  shall  not  affect  the  obligation 
of  the  foreign  bank  to  file  required 


reports  and  applications  with  the 
appropriate  Federal  Reserve  Bank. 

(4)  Conforming  branches  to  new  home 
state.  Upon  any  change  in  home  state  by 
a  foreign  bank  under  paragraph  (b)(1)  or 
(b)(2)  of  this  section,  the  domestic 
branches  of  the  foreign  bank  established 
in  reliance  on  any  previous  home  state 
of  the  foreign  bank  shall  be  conformed 
to  those  which  a  foreign  bank  with  the 
new  home  state  could  permissibly 
establish  or  operate  as  of  the  date  of 
such  change. 

(c)  Prohibition  against  interstate 
deposit  production  offices  A  covered 
interstate  branch  of  a  foreign  bank  may 
not  be  used  as  a  deposit  production 
office  in  accordance  with  the  provisions 
in  §  208.7  of  Regulation  H  (12  CFR 
208.7). 

S211.23    NontMnidngaetivttiss  of  foreign 
tMnldng  organizations. 

(a)  Qualifying  foreign  banking 
organizations.  Unless  specifically  made 
eligible  for  the  exemptions  by  the  Board, 
a  foreign  banking  organization  shall 
qualify  for  the  exemptions  afforded  by 
this  section  only  if,  disregarding  its 
United  States  banking,  more  than  half  of 
its  worldwide  business  is  banking;  and 
more  than  half  of  its  banking  business 
is  outside  the  United  States.'"  In  order 
to  qualify,  a  foreign  banking 
organization  shall: 

(1)  Meet  at  least  two  of  the  following 
requirements: 

(i)  Banking  assets  held  outside  the  . 
United  States  exceed  total  worldwide 
nonbanking  assets; 

(ii)  Revenues  derived  from  the 
business  of  banking  outside  the  Umted 
States  exceed  total  revenues  derived 
from  its  worldwide  nonbanking 
business;  or 

(iii)  Net  income  derived  from  the 
business  of  banking  outside  the  United 
States  exceeds  total  net  income  derived 
from  its  worldwide  nonbanking 
business;  and 

(2)  Meet  at  least  two  of  the  following 
requirements: 

(i)  Banking  assets  held  outside  the 
United  States  exceed  banking  assets 
held  in  the  United  States; 

(ii)  Revenues  derived  from  the 
business  of  banking  outside  the  United 
States  exceed  revenues  derived  from  the 
business  of  banking  in  the  United 
States;  or 


'"None  of  the  ass«ts.  revenues,  or  net  income, 
whether  held  or  derived  directly  or  indirectly,  of  a 
subsidiary  bank,  branch,  agency,  commercial 
lending  company,  or  other  company  engaged  in  the 
business  of  banking  in  the  United  States  (including 
any  territory  of  the  United  States.  Puerto  Rico. 
Guam,  American  Samoa,  or  the  Virgin  Islands)  shall 
be  considered  held  or  derived  from  the  business  of 
hunking  "outside  the  United  States". 
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(ill)  Net  income  derived  from  the 
business  of  banking  outside  the  United 
States  exceeds  net  income  derived  from 
the  business  of  banking  in  the  United 
States. 

(b)  Determining  assets,  revenues,  and 
net  income.  (l){i)  For  purposes  of 
paragraph  (a)  of  this  section,  the  total 
assets,  revenues,  and  net  income  of  an 
organization  may  be  determined  on  a 
consolidated  or  combined  basis. 

(ii)  The  foreign  banking  organization 
shall  include  assets,  revenues,  and  net 
income  of  companies  in  which  it  owns 
50  percent  or  more  of  the  voting  shares 
when  determining  total  assets,  revenues, 
and  net  income. 

(iii)  The  foreign  banJdng  organization 
may  include  assets,  revenues,  and  net 
income  of  companies  in  which  it  owns 
25  percent  or  more  of  the  voting  shares, 
if  all  such  companies  within  the 
organization  are  included. 

(2)  Assets  devoted  to,  or  revenues  or 
net  income  derived  from,  activities 
listed  in  §  211.10(a)  shall  be  considered 
banking  assets,  or  revenues  or  net 
income  derived  from  the  banking 
business,  when  conducted  within  the 
foreign  banking  organization  by  a 
foreign  bank  or  its  subsidiaries. 

(c)  Limited  exemptions  available  to 
foreign  banking  organizations  in  certain 
circumstances.  The  following  shall 
apply  where  a  foreign  bank  meets  the 
requirements  of  paragraph  (a)  of  this 
section  but  its  iiltimate  parent  does  not: 

(1)  Such  foreign  bank  shall  be  entitled 
to  the  exemptions  available  to  a 
qualifying  foreign  banking  organization 
if  its  iiltimate  parent  meets  the 
requirements  set  forth  in  paragraph 
(a)(2)  of  this  section  and  could  meet  the 
requirements  in  paragraph  (a)(1)  of  this 
section  but  for  the  requirement  in 
paragraph  (b)(2)  of  this  section  that 
activities  must  be  conducted  by  the 
foreign  bank  or  its  subsidiaries  in  order 
to  be  considered  doived  from  the 
banking  biisiness; 

(2)  An  ultimate  parent  as  described  in 
paragraph  (c)(1)  of  this  section  shall  be 
eligible  for  the  exemptions  available  to 
a  qualifying  foreign  banking 
organization  except  for  those  provided 
in§211.23(f)(5)(ui). 

(d)  Loss  of  eligibility  for  exemptions — 
(1)  Failure  to  meet  qualifying  test.  A 
foreign  banking  organization  that 
qualified  under  paragraph  (a)  or  (c)  of 
this  section  shaU  cease  to  be  eligible  for 
the  exemptions  of  this  section  if  it  fails 
to  meet  the  requirements  of  paragraphs 
(a)  or  (c)  of  this  section  for  two 
consecutive  years,  as  reflected  in  its 
annual  reports  (FR  Y-7)  filed  with  the 
Board. 

(2)  Continuing  activities  and 
investments,  (i)  A  foreign  banking 


organization  that  ceases  to  be  eligible  for 
the  exemptions  of  this  section  may 
continue  to  engage  in  activities  or  retain 
investments  commenced  or  acquired 
prior  to  the  end  of  the  first  fiscal  year 
for  which  its  annual  report  reflects 
nonconformance  with  paragraph  (a)  or 
(c)  of  this  section. 

(ii)  Termination  or  divestiture. 
Activities  commenced  or  investments 
made  after  that  date  shall  be  terminated 
or  divested  within  three  months  of  the 
filing  of  the  second  annual  report,  or  at 
such  time  as  the  Board  may  determine 
upon  request  by  the  foreign  banking 
organization  to  extend  the  period, 
imless  the  Board  grants  consent  to 
continue  the  activity  or  retain  the 
investment  under  paragraph  (e)  of  this 
section. 

(3)  Request  for  specific  determination 
of  eligibility,  (i)  A  foreign  banking 
organization  that  ceases  to  qualify  tmder 
paragraph  (a)  or  (c)  of  this  section,  or  an 
affiliate  of  such  foreign  banking 
organization,  that  requests  a  specific 
determination  of  eligibility  under 
paragraph  (e)  of  this  section  may,  prior 
to  the  Board's  determination  on 
eligibility,  continue  to  engage  in 
activities  and  make  investments  \mder 
the  provisions  of  paragraphs  (f)(1),  (2), 
(3),  and  (4)  of  this  section. 

(ii)  The  Board  may  grant  consent  for 
the  foreign  banking  organization  or  its 
affiliate  to  make  investments  imder 
paragraph  (f)(5)  of  this  section. 

(e)  Specific  determination  of  eligibility 
for  organizations  that  do  not  qualify  for 
the  exemptions — (1)  Application,  (i)  A 
foreign  organization  that  is  not  a  foreign 
banking  organization  or  a  foreign 
banking  organization  that  does  not 
qualify  under  paragraph  (a)  or  (c)  of  this 
section  for  some  or  all  of  the  exemptions 
afforded  by  this  section,  or  that  has  lost 
its  eligibility  for  the  exemptions  under 
paragraph  (d)  of  this  section,  may  apply 
to  the  Board  for  a  specific  determination 
of  eligibility  for  some  or  all  of  the 
exemptions. 

(ii)  A  foreign  banking  organization 
may  apply  for  a  specific  determination 
prior  to  the  time  it  ceases  to  be  eligible 
for  the  exemptions  afforded  by  this 
section. 

(2)  Factors  considered  by  Board.  In 
determining  wbether  eligibility  for  the 
exemptions  would  be  consistent  with 
the  purposes  of  the  BHC  Act  and  in  the 
public  interest,  the  Board  shall  consider: 

(i)  The  history  and  the  financial  and 
managerial  resources  of  the  foreign 
organization  or  foreign  banking 
organization; 

(ii)  The  amount  of  its  business  in  the 
United  States; 

(iii)  The  amount,  type,  and  location  of 
its  nonbanking  activities,  including 


whether  such  activities  may  be 
conducted  by  U.S.  banks  or  bank 
holding  companies; 

(iv)  Whether  eligibility  of  the  foreign 
organization  or  foreign  banking 
organization  would  result  in  imdue 
concentration  of  resoiut:es,  decreased  or 
unfeir  competition,  conflicts  of 
interests,  or  imsoimd  banking  practices; 
and 

(v)  The  extent  to  which  the  foreign 
banking  organizaticHi  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  or  the 
foreign  organization  is  subject  to 
oversight  by  regulatory  authorities  in  its 
home  country. 

(3)  Conditions  and  limitations.  The 
Board  may  impose  any  conditions  and 
limitations  on  a  determination  of 
eligibility,  including  requirements  to 
cease  activities  or  dispose  of 
investments. 

(4)  Eligibility  not  granted. 
Determinations  of  eligibility  generaUy 
would  not  be  granted  where  a  majority 
of  the  business  of  the  foreign 
organization  t)r  foreign  banking 
organization  derives  from  commercial  or 
industrial  activities. 

(f)  Permissible  activities  and 
investments.  A  foreign  banking 
organization  that  qualifies  imder 
paragraph  (a)  of  this  section  may: 

(1)  Engage  in  activities  of  any  kind 
outside  die  United  States; 

(2)  Engage  directly  in  activities  in  the 
United  States  that  are  incidental  to  its 
activities  outside  the  United  States; 

(3)  Own  or  control  voting  shares  of 
any  company  that  is  not  engaged, 
direcUy  or  indirectly,  in  any  activities  in 
the  United  States,  other  than  those  that 
are  incidental  to  the  international  or 
foreign  business  of  such  company; 

(4)  Own  or  control  voting  snares  of 
any  company  in  a  fiduciary  capacity 
under  cirounstances  that  would  entitle 
such  shareholding  to  an  exemption 
under  section  4(c)(4)  of  the  BHC  Act  (12 
U.S.C.  1843(cK4))  if  the  shares  were 
held  or  acquired  by  a  bank; 

(5)  Own  or  control  voting  shares  of  a 
foreign  company  that  is  engaged  directly 
or  indirectly  in  business  in  the  United 
States  other  than  that  which  is 
incidental  to  its  international  or  foreign 
business,  subject  to  the  following 
limitations: 

(i)  More  than  50  percent  of  the  foreign 
company's  consolidated  assets  shall  be 
located,  and  consolidated  revenues 
derived  from,  outside  the  United  States: 
provided  that,  if  the  foreign  company 
^Is  to  meet  the  requirements  of  this 
paragraph  (f)(5)(i)  for  two  consecutive 
years  (as  reflected  in  annual  reports  (FR 
Y-7)  filed  with  the  Board  by  the  foreign 
banking  organization),  the  foreign 
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company  shall  be  divested  or  its 
activities  terminated  within  one  year  of 
the  filing  of  the  second  consecutive 
annual  report  that  reflects 
nonconformance  with  the  requirements 
of  this  paragraph  (f)(5)(i),  unless  the 
Board  grants  consent  to  retain  the 
investment  imder  paragraph  (g)  of  this 
section; 

(ii)  The  foreign  company  shall  not 
directly  underwrite,  sell,  or  distribute, 
nor  own  or  control  more  than  10  percent 
of  the  voting  shares  of  a  company  that 
underwrites,  sells,  or  distributes 
securities  in  the  United  States,  except  to 
the  extent  permitted  bank  holding 
companies; 

(iii)  If  the  foreign  company  is  a 
subsidiary  of  the  foreign  banking 
organization,  the  foreign  company  must 
be,  or  must  control,  an  operating 
company,  and  its  direct  or  indirect 
activities  in  the  United  States  shall  be 
subject  to  the  following  limitations: 

(A)  The  foreign  company's  activities 
in  the  United  States  shall  be  the  same 
kind  of  activities,  or  related  to  the 
activities,  engaged  in  directly  or 
indirectly  by  the  foreign  company 
abroad,  as  measured  by  the 
"establishment"  categories  of  the 
Standard  Industrial  Classification  (SIC). 
An  activity  in  the  United  States  shall  be 
considered  related  to  an  activity  outside 
the  United  States  if  it  consists  of  supply, 
distribution,  or  sales  in  furtherance  of 
the  activity; 

(B)  The  foreign  company  may  engage 
in  activities  in  the  United  States  that 
consist  of  banking,  securities,  insurance, 
or  other  financial  operations,  or  types  of 
activities  permitted  by  regulation  or 
order  under  section  4(c)(8)  of  the  BHC 
Act  (12  U.S.C.  1843(c)(8)),  only  under 
regulations  of  the  Board  or  widi  the 
prior  approval  of  the  Board,  subject  to 
the  following; 

(2)  Activities  within  Division  H 
(Finance,  Insurance,  and  Real  Estate)  of 
the  SIC  shall  be  considered  banking  or 
financial  operations  for  this  purpose, 
with  the  exception  of  acting  as  operators 
of  nonresidential  buildings  (SIC  6512). 
operators  of  apartment  buildings  (SIC 
6513).  operators  of  dwellings  other  than 
apartment  buildings  (SIC  6514).  and 
operators  of  residential  mobile  home 
sites  (SIC  6515);  and  operating  title 
abstract  offices  (SIC  6541);  and 

(2)  The  following  activities  shall  be 
considered  financial  activities  and  may 
be  engaged  in  only  with  the  approval  of 
the  Board  under  paragraph  (g)  of  this 
section:  credit  reporting  services  (SIC 
7323);  computer  and  data  processing 
services  (SIC  7371.  7372,  7373,  7374, 
7375,  7376,  7377,  7378.  and  7379); 
armored  car  services  (SIC  7381); 
management  considting  (SIC  8732, 


8741. 8742,  and  8748);  certain  rental 
and  leasing  activities  (SIC  4741,  7352, 
7353,  7359.  7513,  7514, 7515,  and 
7519);  accounting,  auditing,  and 
bookkeeping  services  (SIC  8721);  courier 
services  (SIC  4215  and  4513);  and 
arrangement  of  passenger  transportation 
(SIC  4724,  4725,  and  4729). 

(g)  Exemptions  under  section  4(c)(9) 
of  the  BHC  Act.  A  foreign  banking 
organization  that  is  of  the  opinion  that 
other  activities  or  investments  may,  in 
particular  circumstances,  meet  the 
conditions  for  an  exemption  under 
section  4(c)(9)  of  the  BHC  Act  (12  U.S.C. 
1843(c)(9))  may  apply  to  the  Board  for 
such  a  determination  by  submitting  to 
the  appropriate  Federal  Reserve  Bank  a 
letter  setting  forth  the  basis  for  that 
opinion. 

(h)  Reports.  The  foreign  banking 
organization  shall  report  in  a  maimer 
prescribed  by  the  Board  any  direct 
activities  in  the  United  States  by  a 
foreign  subsidiary  of  the  foreign  banking 
organization  and  the  acquisition  of  all 
shares  of  companies  engaged,  directly  or 
indirectly,  in  activities  in  the  United 
States  that  were  acquired  under  the 
authority  of  this  section. 

(i)  Availability  of  information.  If  any 
information  required  under  this  section 
is  unknown  and  not  reasonably 
available  to  the  foreign  banking 
organization  (either  because  obtaining  it 
would  involve  unreasonable  effort  or 
expense,  or  because  it  rests  exclusively 
within  the  knowledge  of  a  company  that 
is  not  controlled  by  the  organization) 
the  organization  shall: 

(1)  Give  such  information  on  the 
subject  as  it  possesses  or  can  reasonably 
acquire,  together  with  the  sources 
thoeof;  and 

(2)  Include  a  statement  showing  that 
unreasonable  effort  or  expense  would  be 
involved,  or  indicating  that  the 
company  whose  shares  were  acquired  is 
not  controlled  by  the  organization,  and 
stating  the  result  of  a  request  for 
information. 

1211^    Approval  or  omcea  of  foraign 


for  apprawal; 


preeefvalioii  of  exwtlng  autttonly. 

(a)  Board  approval  of  offices  of  foreign 
bonJcs— (1)  Prior  Board  approval  of 
branches,  agencies,  commercial  lending 
companies,  or  representative  offices  of 
foreign  banks,  (i)  Except  as  otherwise 
provided  in  paragraphs  (a)(2)  and  (a)(3) 
of  this  section,  a  foreign  bank  shall 
obtain  the  approval  of  the  Board  before 
it: 

(A)  Establishes  a  branch,  agency, 
commercial  lending  company 


subsidiary,  or  representative  office  in 
the  United  States;  or 

(B)  Acquires  ownership  or  control  of 
a  commercial  lending  company 
subsidiary. 

(2)  Prior  notice  for  certain  offices,  (i) 
After  providing  45  days'  prior  written 
notice  to  the  Board,  a  foreign  bank  may 
establish: 

(A)  An  additional  office  (other  than  a 
domestic  branch  outside  the  home  state 
of  the  foreign  bank  established  pursuant 
to  section  5(a)(3)  of  the  IBA  (12  U.S.C. 
3103(a)(3))),  provided  that  the  Board  has 
previously  determined  the  foreign  bank 
to  be  subject  to  comprehensive 
supervision  or  regulation  on  a 
consolidated  basis  by  its  home  country 
supervisor  (comprehensive  consolidated 
supervision  or  CCS);  or 

(B)  A  representative  office,  if: 

(1)  The  Board  has  not  yet  determined 
the  foreign  bank  to  be  subject  to 
consolidated  comprehensive 
supervision,  but  the  foreign  bank  is 
subject  to  the  BHC  Act,  either  directly 
or  through  section  8(a)  of  the  IBA  (12 
U.S.C.  3106(a));  or 

(2)  The  Board  previously  has 
approved  an  application  by  the  foreign 
bank  to  establish  a  branch  or  agency 
pursuant  to  the  standard  set  forth  in 
paragraph  (c)(l)(iii]  of  this  section;  or 

(5)  The  Board  previously  has 
approved  an  application  by  the  foreign 
bank  to  establish  a  representative  office. 

(ii)  The  Board  may  waive  the  45-day 
notice  period  if  it  finds  that  immediate 
action  is  required  by  the  circumstances 
presented  'The  notice  period  shall 
commence  at  the  time  the  notice  is 
received  by  the  appropriate  Federal 
Reserve  Bank.  The  Board  may  suspend 
the  period  or  require  Board  approval 
prior  to  the  establishment  of  such  office 
if  the  notification  raises  significant 
policy  or  supervisory  concerns. 

(3)  General  consent  for  certain 
representative  offices,  (i)  The  Board 
grants  its  general  consent  for  a  foreign 
bank  that  is  subject  to  the  BHC  Act, 
either  directly  or  through  section  8(a)  of 
the  IBA  (12  U.S.C.  3106(a)),  to  establish: 

(A)  A  representative  office,  but  only  if 
the  Board  has  previously  determined 
that  the  foreign  bank  proposing  to 
establish  a  representative  office  is 
subject  to  consolidated  comprehensive 
supervision; 

(B)  A  regional  administrative  office:  or 

(C)  An  office  that  solely  engages  in 
limited  administrative  functions  (such 
as  separately  maintaining  back-office 
support  systems)  that: 

(1)  Are  clearly  defined; 

(2)  Are  performed  in  connection  with 
the  U.S.  banking  activities  of  the  foreign 
bank;  and 
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[3]  Do  not  involve  contact  or  liaison 
with  customers  or  potential  customers, 
beyond  incidental  contact  with  existing 
customers  relating  to  administrative 
matters  (such  as  verification  or 
correction  of  accoimt  information). 

(4)  Suspension  of  general  consent  or 
prior  notice  procedures.  The  Board  may, 
at  any  time,  upon  notice,  modify  or 
suspend  the  prior  notice  and  general 
consent  procedures  in  paragraphs  (a)(2) 
and  (3)  of  this  section  for  any  foreign 
bank  with  respect  to  the  establishment 
by  such  foreign  bank  of  any  U.S.  office 
of  such  foreign  bank. 

(5)  Temporary  offices.  The  Board  may, 
in  its  discretion,  determine  that  a 
foreign  bank  has  not  established  an 
office  if  the  foreign  bank  ten^iorarily 
operates  at  one  or  more  additional 
locations  in  the  same  city  of  an  existing 
branch  or  agency  due  to  renovations,  an 
expansion  of  activities,  a  merger  or 
consolidation  of  the  operations  of 
affiliated  foreign  banks  or  companies,  or 
other  similar  circumstances.  The  foreign 
bank  must  provide  reasonable  advance 
notice  of  its  intent  temporarily  to  utilize 
additional  locations,  and  the  Board  may 
imfiose  such  conditions  in  connection 
with  its  determination  as  it  deems 
necessary. 

(6)  After-the-fact  Board  approval. 
Where  a  foreign  bank  proposes  to 
establish  an  office  in  the  United  States 
through  th^  acquisition  of,  or  merger  or 
consolidation  with,  another  foreign 
bank  with  an  office  in  the  United  States, 
the  Board  may,  in  its  discretion,  allow 
the  acquisition,  merger,  or  consolidation 
to  proceed  before  an  application  to 
establish  the  office  has  been  filed  or 
acted  upon  under  this  section  if: 

(i)  The  foreign  bank  or  banks  resulting 
from  the  acquisition,  merger,  or 
consolidation,  will  not  directly  or 
indirectly  own  or  control  more  than  5 
percent  of  any  class  of  the  voting 
securities  of,  or  control,  a  U.S.  bank; 

(ii)  The  Board  is  given  reasonable 
advance  notice  of  the  proposed 
acquisition,  merger,  or  consolidation; 
and 

(iii)  Prior  to  consummation  of  the 
acquisition,  merger,  or  consolidation, 
each  foreign  bank,  as  appropriate, 
commits  in  writing  either: 

(A)  To  comply  with  the  procedures 
for  an  application  under  this  section 
within  a  reasonable  period  of  time;  to 
engage  in  no  new  lines  of  business,  or 
otherwise  to  expand  its  U.S.  activities 
until  the  disposition  of  the  application; 
and  to  abide  by  the  Board's  decision  on 
the  application,  including,  if  necessary, 
a  decision  to  terminate  the  activities  of 
any  such  U.S.  office,  as  the  Board  or  the 
Comptroller  may  require;  or 


(B)  Promptly  to  wind-down  and  close 
any  office,  the  establishment  of  which 
would  have  required  an  application 
under  this  section;  and  to  engage  in  no 
new  lines  of  business  or  otherwise  to 
e^qpand  its  U.S.  activities  prior  to  the 
closure  of  such  office. 

(7)  Notice  of  change  in  ownership  or 
control  or  conversion  of  existing  office 
or  establishment  of  representative  office 
under  general-consent  authority.  A 
foreign  bank  with  a  U.S.  office  shall 
notify  the  Board  in  writing  within  10 
days  of  the  occurrence  of  any  of  the 
following  events: 

(i)  A  change  in  the  foreign  bank's 
ownership  or  control,  where  the  foreign 
bank  is  acquired  or  controlled  by 
another  foreign  bank  or  company  and 
the  acquired  foreign  bank  with  a  U.S. 
office  continues  to  o[>erate  in  the  same 
corporate  form  as  prior  to  the  change  in 
ownership  or  control; 

(ii)  llie  conversion  of  a  branch  to  an 
agency  or  representative  office;  an 
agency  to  a  representative  office;  or  a 
branch  or  agency  from  a  federal  to  a 
state  license,  or  a  state  to  a  federal 
license;  or 

(iii)  The  establishment  of  a 
representative  office  under  general- 
consent  authority. 

(8)  Transactions  subject  to  approval 
under  Regulation  Y.  Subpart  B  of 
Regulation  Y  (12  CFR  225.11-225.17) 
governs  the  acquisition  by  a  foreign 
banking  organization  of  direct  or 
indirect  ownership  or  control  of  any 
voting  securities  of  a  bank  or  bank 
holding  company  in  the  United  States  if 
the  acquisition  results  in  the  foreign 
banking  organization's  ownership  or 
control  of  more  than  5  percent  of  any 
class  of  voting  securities  of  a  U.S.  bank 
or  bank  holding  company,  including 
through  acquisition  of  a  foreign  bank  or 
foreign  banking  organization  that  owns 
or  controls  more  than  5  percent  of  any 
class  of  the  voting  seciirities  of  a  U.S. 
bank  or  bank  holding  company. 

(b)  Procedures  for  application — (1) 
Filing  application.  An  application  for 
the  Board's  approval  pursuant  to  this 
section  shall  be  filed  in  the  manner 
prescribed  by  the  Board. 

(2)  Publication  requirement — (i) 
Newspaper  notice.  Except  with  respect 
to  a  proposed  transaction  where  more 
extensive  notice  is  required  by  statute  or 
as  otherwise  provided  in  paragraphs 
(b)(2)(ii}  and  (iii)  of  this  section,  an 
applicant  under  this  section  shall 
publish  a  notice  in  a  newspaper  of 
general  circulation  in  the  community  in 
which  the  applicant  proposes  to  engage 
in  business. 

(ii)  Contents  of  notice.  The  newspaper 
notice  shall: 


(A)  State  that  an  application  is  being 
filed  as  of  the  date  of  the  newspaper 
notice;  and 

(B)  Provide  the  name  of  the  applicant, 
the  subject  matter  of  the  application,  the 
place  where  comments  should  be  sent, 
and  the  date  by  which  comments  are 
due,  pursuant  to  paragraph  (b)(3)  of  this 
section. 

(iii)  Copy  of  notice  with  application. 
The  applicant  shaU  furnish  with  its 
application  to  the  Board  a  copy  of  the 
newspaper  notice,  the  date  of  its 
publication,  and  the  name  and  address 
of  the  newspaper  in  which  it  was 
published. 

(iv)  Exception.  The  Board  may  modify 
the  publication  requirement  of 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section  in  appropriate  drciunstances. 

(v)  Federal  branch  or  federal  agency. 
In  the  case  of  an  application  to  establish 
a  federal  branch  or  iidderal  agency, 
compliance  with  the  publication 
procedures  of  the  Comptroller  shall 
satisfy  the  publication  requirement  of 
this  section.  Comments  regarding  the 
application  should  be  sent  to  the  Board 
and  the  Comptroller. 

(3)  Written  comments,  (i)  Within  30 
days  after  publication,  as  required  in 
paragraph  (b)(2)  of  this  section,  any 
person  may  submit  to  the  Board  written 
comments  and  data  on  an  application. 

(ii)  The  Board  may  extend  the  30-day 
comment  period  if  the  Board  determines 
that  additional  relevant  information  is 
likely  to  be  provided  by  interested 
persons,  or  if  other  extenuating 
circiunstances  exist. 

(4)  Board  action  on  application,  (i) 
Time  limits.  (A)  The  Board  shall  act  on 
an  application  from  a  foreign  bank  to 
establish  a  branch,  agency,  or 
commercial  lending  company 
subsidiary  within  180  calendar  days 
after  the  receipt  of  the  application. 

(B)  The  Boaixi  may  extend  for  an 
additional  180  calendar  days  the  period 
within  which  to  take  final  action,  after 
providing  notice  of  and  reasons  for  the 
extension  to  the  applicant  and  the 
licensing  authority. 

(C)  The  time  periods  set  forth  in  this 
paragraph  (b)(4)(i)  may  be  waived  by  the 
applicant. 

(ii)  Additional  information.  The  Board 
may  request  any  information  in  addition 
to  Uiat  supplied  in  the  application  when 
the  Board  believes  that  the  information 
is  necessary  for  its  decision,  and  may 
deny  an  application  if  it  does  not 
receive  the  information  requested  from 
the  applicant  or  its  home  country 
supervisor  in  sufficient  time  to  permit 
adequate  evaluation  of  the  information 
witMn  the  time  periods  set  forth  in 
paragraph  (b)(4)(i)  of  this  section. 
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(5)  Coordination  with  other  regulators. 
Upon  receipt  of  an  application  by  a 
foreign  bank  under  this  section,  the 
Board  shall  promptly  notify,  consult 
with,  and  consider  the  views  of  the 
licensing  authority. 

(c)  Standards  for  approval  of  U.S. 
offices  of  foreign  baitks —  (1)  Mandatory 
standards — (i)  General.  As  specffied  in 
section  7(d)  of  the  IBA  (12  U.S.C. 
3105(d)).  the  Board  may  not  approve  an 
application  to  establish  a  brandi  or  an 
agency,  or  to  establish  or  acquire 
ownership  or  control  of  a  coounercial 
lending  company,  unless  it  determines 
that: 

(A)  Each  of  the  foreign  bank  and  any 
parent  foreign  bank  engages  directly  in 
the  business  of  hanking  outside  the 
United  States  and,  except  as  provided  in 
paragraph  (c)(l)(iii)  of  this  section,  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor;  and 

(B)  The  foreign  bank  has  furnished  to 
the  Board  the  information  that  the  Board 
requires  in  order  to  assess  the 
application  adequately. 

(ii)  Basis  for  determining 
comprehensive  consolidated 
supervision.  In  determining  whether  a 
foreign  bank  and  any  parent  foreign 
bank  is  subject  to  comprehensive 
consolidated  supervision,  the  Board 
shall  determine  whether  the  foreign 
bank  is  supervised  or  regulated  in  such 
a  maimer  that  its  home  country 
supervisor  receives  sufficient 
information  on  the  worldwide 
operations  of  the  foreign  bank 
(including  the  relationships  of  the  bank 
to  any  affiliate)  to  assess  the  foreign 
bank's  ovmall  financial  condition  and 
compliance  with  law  and  regulation.  In 
mnlcing  such  a  determination,  the  Board 
shall  assess,  among  other  factors,  the 
extent  to  which  the  home  country 
supervisor: 

(A)  Ensures  that  the  foreign  bank  has 
adequate  procedures  for  monitoring  and 
controlling  its  activities  worldwide; 

(B)  Obtains  information  on  the 
condition  of  the  foreign  bank  and  its 
subsidiaries  and  offices  outside  the 
home  country  through  regular  reports  of 
examination,  audit  reports,  or 
otherwise; 

(C)  Obtains  information  on  the 
dealings  and  relationship  between  the 
foreign  bank  and  its  affiliates,  both 
foreign  and  domestic; 

(D)  Receives  frtim  the  foreign  bank 
financial  reports  that  are  consolidated 
on  a  worldwide  basis,  or  comparable 
information  that  permits  analysis  of  the 
foreign  bank's  finiemcial  condition  on  a 
worldwide,  consolidated  basis; 


(E)  Evaluates  prudential  standards, 
such  as  capital  adequacy  and  risk  asset 
exposure,  on  a  worldwide  basis. 

(iii)  Determination  of  comprehensive 
consolidated  supervision  not  required  in 
certain  circumstances.  (A)  If  the  Board 
is  unable  to  find,  imder  paragraph 
(c)(l)(i)  of  this  section,  that  a  foreign 
bank  is  subject  to  comprehensive 
consolidated  supervision,  the  Board 
may,  nevertheless,  approve  an 
application  by  the  foreign  bank  if: 

(1)  The  home  coimtry  supervisor  is 
actively  working  to  establish 
arrangements  for  the  consolidated 
supervision  of  such  bank;  and 

(2)  All  other  Victors  are  consistent 
with  approval. 

(B)  In  deciding  whether  to  use  its 
discretion  under  this  paragraph 
(c)(l)(iii),  the  Board  also  shall  consider 
whether  the  foreign  bank  has  adopted 
and  implemented  procedures  to  combat 
money  laundering.  The  Board  also  may 
take  into  account  whether  the  home 
country  supervisor  is  developing  a  legal 
regime  to  address  money  laundering  or 
is  participating  in  midtilateral  efforts  to 
combat  money  laimdering.  In  approving 
an  application  imdw  this  paragraph 
(cKl)(iii).  the  Board,  after  requesting 
and  taking  into  consideration  the  views 
of  the  licensing  authority,  may  impose 
any  conditions  or  restrictions  relating  to 
the  activities  at  business  operations  of 
the  proposed  branch,  agency,  or 
commercial  lending  company 
subsidiary,  including  restrictions  on 
sources  of  funding.  The  Board  shall 
coordinate  with  the  licensing  authority 
in  the  implementation  of  such 
conditions  or  restrictions. 

(2)  Additional  standards.  In  acting  on 
any  application  undw  this  subpart,  the 
Board  may  take  into  account 

(i)  Consent  of  home  country 
supervisor.  Whether  the  home  country 
supervisor  of  the  foreign  bank  has 
consented  to  the  proposed 
establishment  of  the  branch,  agency,  or 
commercial  lending  company 
subsidiary; 

(ii)  FinoTKial  resources.  The  financial 
resources  of  the  foreign  bank  (including 
the  foreign  bank's  capital  position, 
projected  capital  position,  profitability, 
level  of  indc^edness,  and  foture 
prospects)  and  the  condition  of  any  U.S. 
office  of  the  foreicn  bank; 

(iii)  Managerial  resources.  The 
managerial  resources  of  the  foreign 
bank,  including  the  competence, 
experience,  and  integrity  of  the  officers 
and  directors;  the  integrity  of  its 
principal  shareholders;  management's 
experience  and  capacity  to  engage  in 
international  banking;  and  the  record  of 
the  foreign  bank  and  its  management  of 
complying  withiaws  and  regulations. 


and  of  fulfilling  any  commitments  to. 
and  any  conditions  imposed  by,  the 
Board  in  connection  with  any  prior 
application;     - 

liv)  Sharing  information  ¥fith 
supervisors.  Whether  the  foreign  bank's 
home  coimtry  supervisor  and  the  home 
country  supervisor  of  any  parent  of  the 
foreign  baiik  share  material  information 
regarding  the  operations  of  the  foreign 
bank  with  other  supervisory  authorities; 

(v)  Assurances  to  Board.  (A)  Whether 
the  foreign  bank  has  provided  the  Board 
with  adequate  assurances  that 
information  will  be  made  available  to 
the  Board  on  the  operations  ot  activities 
of  the  foreign  bank  and  any  of  its 
affiliates  that  the  Board  deems  necessary 
to  determine  and  enforce  compliance 
with  the  IBA,  the  BHC  Act,  and  other 
applicable  federal  banking  statutes. 

(B)  These  assiuances  shall  include  a 
statement  from  the  foreign  bank 
describing  the  laws  that  would  restrict 
the  foreign  bank  or  any  of  its  parents 
from  providing  information  to  the 
Board; 

(vi)  Measures  for  prevention  of  money 
laundering.  Whether  the  foreign  bank 
has  adopted  and  implemented 
procedures  to  combat  money 
laundering,  whether  there  is  a  legal 
regime  in  place  in  the  home  coimtry  to 
address  money  laundering,  and  whether 
the  home  country  is  participating  in 
midtilatwal  efforts  to  combat  money 
laundering; 

(vii)  Compliance  with  U.S.  law. 
Whether  the  foreign  bank  and  its  U.S. 
afBliates  are  in  compliance  with 
applicable  U.S.  law.  and  whether  the 
applicant  has  established  adequate 
controls  and  procedures  in  each  of  its 
offices  to  ensure  continuing  compliance 
with  U.S.  law,  including  controls 
directed  to  detection  of  money 
laimdering  and  other  unsafe  or  unsound 
banking  practices;  and  (viii)  The  needs 
of  the  community  and  the  history  of 
operation  of  the  foreign  bank  and  its 
relative  size  in  its  home  country, 
provided  that  the  size  of  the  foreign 
bank  is  not  the  sole  factor  in 
determining  whether  an  office  of  a 
foreign  bank  should  be  approved. 

(3)  Additional  standards  for  certain 
interstate  applications,  (i)  As  specified 
in  section  5(a)(3)  of  the  IBA  (12  U.S.C. 
3103(a)(3)),  the  Board  may  not  approve 
an  application  by  a  foreign  bank  to 
establish  a  branch,  other  than  a  limited 
branch,  outside  the  home  state  of  the 
foreign  bank  under  section  5(a)(1)  or  (2) 
of  the  IBA  (12  U.S.C.  3103(a)(1),  (2)) 
unless  the  Board: 

(A)  Determines  that  the  foreign  bank's 
financial  resources,  including  the 
capital  level  of  the  bank,  are  equivalent 
to  those  required  for  a  domestic  bank  to 
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be  approved  for  branching  under  section 
5155  of  the  Revised  Statutes  (12  U.S.C. 
36)  and  section  44  of  the  Federal 
Deposit  Insurance  Act  (FEHA)  (12  U.S.C 
1831u): 

(B)  Consults  with  the  Department  of 
the  Treasury  regarding  capital 
equivalency; 

(C)  Applies  the  standards  specified  in 
section  7(d)  of  the  IBA  (12  U.S.C. 
3105(d))  and  this  paragraph  (c);  and 

(D)  Applies  the  same  reqiiirements 
and  conditions  to  which  an  application 
by  a  domestic  bank  for  an  interstate 
merger  is  subject  imder  section  44(b)(1), 
(3).  and  (4)  of  the  FDIA  (12  U.S.C. 
1831u(b)(l),  (3),  (4)):  and 

(ii)  As  specified  ir  section  5(a)(7)  of 
the  IBA  (12  U.S.C.  3103(a)(7)),  the  Board 
may  not  approve  an  application  to 
establish  a  branch  through  a  change  in 
status  of  an  agency  or  Umited  branch 
outside  the  foreign  bank's  home  state 
unless: 

(A)  The  establishment  and  operation 
of  such  branch  is  permitted  by  such 
state;  and 

(B)  Such  agency  or  branch  has  been  in 
operation  in  such  state  for  a  period  of 
time  that  meets  the  state's  minimum  age 
requirement  permitted  under  section 
44(a)(5)  of  the  Federal  Deposit  Instuance 
Act  (12  U.S.C.  183u(a)(5)). 

(4)  Board  conditions  on  approval.  The 
Board  may  impose  any  conditions  on  its 
approval  as  it  deems  necessary, 
including  a  condition  which  may  permit 
future  termination  by  the  Board  of  any 
activities  or,  in  the  case  of  a  federal 
branch  or  a  federal  agency,  by  the 
Comptroller,  based  on  the  inability  of 
the  foreign  bank  to  provide  information 
on  its  activities  or  those  of  its  affiliates 
that  the  Board  deems  necessary  to 
determine  and  enforce  compliance  with 
U.S.  banking  laws. 

(d)  Representative  offices — (1) 
Permissible  activities.  A  representative 
office  may  engage  in: 

(i)  Representational  and- 
administrative  functions. 
Representational  and  administrative 
functions  in  connection  with  the 
banking  activities  of  the  foreign  bank, 
which  may  include  soliciting  new 
business  for  the  foreign  bank; 
conducting  research;  acting  as  liaison 
between  the  foreign  bank's  head  office 
and  customers  in  the  United  States; 
performing  preliminary  and  servicing 
steps  in  connection  with  lending;  ^ '  or 
performing  back-office  functions;  but 
shall  not  include  contracting  for  any 
deposit  or  deposit-like  liability,  lending 


<  <  See  12  CFR  2S0.141(h)  for  activities  that 
constitute  preliminary  and  servicing  steps. 


money,  or  engaging  in  any  other 
banking  activity  for  the  foreign  bank; 

(ii)  (Svdit  approvals  under  certain 
circumstances.  Making  credit  decisions 
if  the  foreign  bank  also  operates  one  or 
more  branches  or  agencies  in  the  United 
States,  the  loans  approved  at  the 
representative  office  are  made  by  a  U.S. 
office  of  the  bank,  and  the  loan  proceeds 
are  not  disbursed  in  the  representative 
office;  and 

(iii)  Other  functions.  Other  functions 
for  or  on  behalf  of  the  foreign  bank  or 
its  affiliates,  such  as  operating  as  a 
regional  administrative  office  of  the 
foreign  bank,  but  only  to  the  extent  that 
these  other  fimctions  are  not  banking 
activities  and  are  not  prohibited  by 
applicable  federal  or  state  law,  or  by 
ruhng  or  order  of  the  Board. 

(2)  Standards  for  approval  of 
representative  offices.  As  specified  in 
section  10(a)(2)  of  the  IBA  (12  U.S.C. 
3107(a)(2)),  in  acting  on  the  application 
of  a  foreign  bank  to  establish  a 
representative  office,  the  Board  shall 
take  into  account,  to  the  extent  it  deems 
appropriate,  the  standards  for  approval 
set  out  in  paragraph  (c)  of  this  section. 
The  standard  regarding  supervision  by 
the  foreign  bank's  home  country 
supervisor  (as  set  out  in  paragraph 
(c)(l)(i)(A)  of  this  section)  will  be  met, 
in  the  case  of  a  representative  office 
application,  if  the  Board  makes  a 
finding  that  the  applicant  bank  is 
subject  to  a  supervisory  firamework  that 
is  consistent  with  the  activities  of  the 
proposed  representative  office,  taking 
into  account  the  nature  of  such 
activities  and  the  operating  record  of  the 
applicant. 

l3)  Special-purpose  foreign 
government-owned  banks.  A  foreign 
government-owned  organization 
engaged  in  banking  activities  in  its 
home  country  that  are  not  commercial 
in  nature  may  apply  to  the  Board  for  a 
determination  that  the  organization  is 
not  a  foreign  bank  for  purposes  of  this 
section.  A  written  request  setting  forth 
the  basis  for  such  a  determination  may 
be  submitted  to  the  Reserve  Bank  of  the 
District  in  which  the  foreign 
organization's  representative  office  is 
located  in  the  United  States,  or  to  the 
Board,  in  the  case  of  a  proposed 
establishment  of  a  representative  office. 
The  Board  shall  review  and  act  upon 
each  reauest  on  a  case-by-case  basis. 

(4)  Additional  requirements.  The 
Board  may  impose  any  additional 
requirements  diat  it  determines  to  be 
necessary  to  carry  out  the  purposes  of 
the  IBA. 

(e)  Preservation  of  existing  authority. 
Nothing  in  this  subpart  shall  be 
construed  to  relieve  any  foreign  bank  or 
foreign  banking  organization  from  any 


otherwise  applicable  requirement  of 
federal  or  state  law,  including  any 
applicable  licensing  requirement. 

(f)  Reports  of  crimes  and  suspected 
crimes.  Except  for  a  federal  branch  or  a 
federal  agency  or  a  state  branch  that  is 
insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  a  branch, 
agency,  or  representative  office  of  a 
foreign  bank  operating  in  the  United 
States  shall  file  a  suspicious  activity 
report  in  accordance  with  the  provisions 
of  §  208.62  of  Regulation  H  (12  CFR 
208.62). 

(g)  Management  of  shell  branches.  (1) 
A  state-licensed  branch  or  agency  shall 
not  manage,  through  an  office  of  the 
foreign  bank  which  is  located  outside 
the  United  States  and  is  managed  or 
controlled  by  such  state-licensed  branch 
or  agency,  any  type  of  activity  that  a 
bank  organized  imder  the  laws  of  the 
United  States  or  any  state  is  not 
permitted  to  manage  at  any  branch  or 
subsidiary  of  such  bank  which  is 
located  outside  the  United  States. 

(2)  For  purposes  of  this  paragraph  (g), 
an  office  of  a  foreign  bank  located 
outside  the  United  States  is  "managed 
or  controlled"  by  a  state-licensed  branch 
or  agency  if  a  majority  of  the 
responsibility  for  business  decisions, 
including  but  not  limited  to  decisions 
with  regard  to  lending  or  asset 
management  or  funding  or  liability 
management,  or  the  responsibility  for 
recordkeeping  in  respect  of  assets  or 
liabilities  for  that  non-U.S.  office, 
resides  at  the  state-licensed  branch  or 
agency. 

(3)  The  types  of  activities  that  a  state- 
licensed  branch  or  agency  may  manage 
through  an  office  located  outside  the 
United  States  that  it  manage  or  controls 
include  the  types  of  activities 
authorized  to  a  U.S.  bank  by  state  or 
federal  charters,  regulations  issued  by 
chartering  or  regulatory  authorities,  and 
other  U.S.  banking  laws,  including  the 
Federal  Reserve  Act,  and  the 
implementing  regulations,  but  U.S. 
procedural  or  quantitative  requirements 
that  may  be  applicable  to  the  conduct  of 
such  activities  by  U.S.  banks  shall  not 
apply. 

(h)  Government  securities  sales 
practices.  An  luiinsiired  state-licensed 
branch  or  agency  of  a  foreign  bank  that 
is  required  to  give  notice  to  the  Board 
imder  section  15C  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78o-5) 
and  the  Department  of  the  Treasury 
rules  under  section  15C  (17  CFR 
400.1(d)  and  part  401)  shall  be  subject 
to  the  provisions  of  12  CFR  208.37  to 
the  same  extent  as  a  state  member  bank 
that  is  required  to  give  such  notice. 

(i)  Protection  of  customer  information. 
An  uninsmed  state-licensed  branch  or 
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agency  of  a  foreign  bank  shall  comply 
with  the  Interagency  Guidelines 
Establishing  Standards  for  Safeguarding 
Customer  Information  prescribed 
pursuant  to  sections  501  and  505  of  the 
Gramm-Leach-Bliley  Act  (15  U.S.C. 
6801  and  6805),  set  forth  in  appendix 
D-2  to  part  208  of  this  chapter. 

f211^    Tannination  of  offices  of  foreign 
iMnlcs. 

(a)  Grounds  for  termination — (1) 
General.  Under  sections  7(e)  and  10(b) 
of  the  IBA  (12  U.S.C.  3105(d),  3107(b)), 
the  Board  may  order  a  foreign  bank  to 
terminate  the  activities  of  its 
representative  office,  state  branch,  state 
agency,  or  commercial  lending  company 
subsidiary  if  the  Board  finds  that: 

(i)  The  foreign  bank  is  not  subject  to 
comprehensive  consolidated 
supervision  in  accordance  with 
§  211.24(c)(1),  and  the  home  coimtry 
supervisor  is  not  making  demonstrable 
progress  in  establishing  arrangements 
for  the  consolidated  supervision  of  the 
foreign  bank;  or 

(ii)  Both  of  the  following  criteria  are 
met: 

(A)  There  is  reasonable  cause  to 
believe  that  the  foreign  bank,  or  any  of 
its  affiliates,  has  committed  a  violation 
of  law  or  engaged  in  an  unsafe  or 
unsound  banldng  practice  in  the  United 
States;  and 

(B)  As  a  result  of  such  violation  or 
practice,  the  continued  operation  of  the 
foreign  bank's  representative  office, 
state  branch,  state  agency,  or 
conunercial  lending  company 
subsidiary  would  not  be  consistent  with 
the  public  interest,  or  with  the  purposes 
of  the  IBA,  the  BHC  Act,  or  the  FDIA. 

(2)  Additional  ground.  The  Board  also 
may  enforce  any  condition  imposed  in 
connection  with  an  order  issued  imder 
§211.24. 

(b)  Factor.  In  making  its  findings 
under  this  section,  the  Board  may  take 
into  account  the  needs  of  the 
community,  the  history  of  operation  of 
the  foreign  bank,  and  its  relative  size  in 
its  home  country,  provided  that  the  size 
of  the  foreign  bank  shall  not  be  the  sole 
determining  factor  in  a  decision  to 
terminate  an  office. 

(c)  Consultation  with  relevant  state 
supervisor.  Except  in  the  case  of 
termination  pursuant  to  the  expedited 
procedure  in  paragraph  (d)(3)  of  this 
section,  the  Board  shall  request  and 
consider  the  views  of  the  relevant  state 
supervisor  before  issuing  an  order 
terminating  the  activities  of  a  state 
branch,  state  agency,  representative 
office,  or  commercial  lending  company 
subsidiary  under  this  section. 

(d)  Termination  procedures — (1) 
Notice  and  hearing.  Except  as  otherwise 


provided  in  paragraph  (d)(3)  of  this 
section,  an  order  issued  under 
paragraph  (a)(1)  of  this  section  shall  be 
issued  only  after  notice  to  the  relevant 
state  supervisor  and  the  foreign  bank 
and  after  an  opportumity  for  a  hearing. 

(2)  Procedures  for  hearing.  Hearings 
under  this  section  shall  be  conducted 
pursuant  to  the  Board's  Rules  of  Practice 
for  Hearings  (12  CFR  part  263). 

(3)  Expedited  procedure.  The  Board 
may  act  without  providing  an 
opportunity  for  a  hearing,  if  it 
determines  that  expeditious  action  is 
necessary  in  order  to  protect  the  public 
interest.  When  the  Board  finds  that  it  is 
necessary  to  act  without  providing  an 
opportunity  for  a  hearing,  the  Board, 
solely  in  its  discretion,  may: 

(i)  Provide  the  foreign  bank  that  is  the 
subject  of  the  termination  order  with 
notice  of  the  intended  termination 
order; 

(ii)  Grant  the  foreign  bank  an 
opportunity  to  present  a  written 
submission  opposing  issuance  of  the 
order;  or 

(iii)  Take  any  other  action  designed  to 
provide  the  foreign  bank  with  notice 
and  an  opportunity  to  present  its  views 
concerning  the  order. 

(e)  Termination  of  federal  branch  or 
federal  agency.  The  Board  may  transmit 
to  the  Comptroller  a  recommendation 
that  the  license  of  a  federal  branch  or 
federal  agency  be  terminated  if  the 
Board  has  reasonable  cause  to  believe 
that  the  foreign  bank  or  any  affiliate  of 
the  foreign  bank  has  engaged  in  conduct 
for  which  the  activities  of  a  state  branch 
or  state  agency  may  be  terminated 
pursuant  to  this  section. 

(f)  Voluntary  termination.  A  foreign 
bank  shall  notify  the  Board  at  least  30 
days  prior  to  terminating  the  activities 
of  any  office.  Notice  pursuant  to  this 
paragraph  (f)  is  in  addition  to,  and  does 
not  satisfy,  any  other  federal  or  state 
requirements  relating  to  the  termination 
of  an  office  or  the  requirement  for  prior 
notice  of  the  closing  of  a  branch, 
pursuant  to  section  39  of  the  FDIA  (12 
U.S.C.  1831p). 

§211^    Examination  of  offices  and 
affiliates  of  foreign  banlis. 

(a)  Conduct  of  examinations — (1) 
Examination  of  branches,  agencies, 
commercial  lending  companies,  and 
affiliates.  The  Board  may  examine: 

(i)  Any  branch  or  agency  of  a  foreign 
bank; 

(ii)  Any  commercial  lending  company 
or  bank  controlled  by  one  or  more 
foreign  banks,  or  one  or  more  foreign 
companies  that  control  a  foreign  bank; 
and 


(iii)  Any  other  office  or  affiliate  of  a 
foreign  bank  conducting  business  in  any 
state. 

(2)  Examination  of  representative 
offices.  The  Board  may  examine  any 
representative  office  in  the  maimer  and 
with  the  frequency  it  deems 
appropriate. 

(b)  Coordination  of  examinations.  To 
the  extent  possible,  the  Board  shall 
coordinate  its  examinations  of  the  U.S. 
offices  and  U.S.  affiliates  of  a  foreign 
bank  with  the  licensing  authority  and, 
in  the  case  of  an  insured  branch,  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  including  through  simultaneous 
examinations  of  the  U.S.  offices  and 
U.S.  affiliates  of  a  foreign  bank. 

(c)  Frequency  of  on-site 
examination — (1)  General.  Each  branch 
or  agency  of  a  foreign  bank  shall  be 
examined  on-site  at  least  once  during 
each  12-month  period  (beginning  on  the 
date  the  most  recent  examination  of  the 
office  ended)  by — 

(i)  The  Board; 

(ii)  The  FDIC.  if  the  branch  of  the 
foreign  bank  accepts  or  maintains 
insured  deposits; 

(iii)  The  Comptroller,  if  the  branch  or 
agency  of  the  foreign  bank  is  licensed  by 
the  Comptroller;  or 

(iv)  The  state  supervisor,  if  the  office 
of  the  foreign  bank  is  licensed  or 
chartered  by  the  state. 

(2)  18-month  cycle  for  certain  small 
institutions — (i)  Mandatory  standards. 
The  Board  may  conduct  a  full-scope,  on- 
site  examination  at  least  once  during 
each  18-month  period,  rather  than  each 
12-month  period  as  required  in 
paragraph  (c)(1)  of  this  section,  if  the 
branch  or  agency — 

(A)  Has  total  assets  of  $250  million  or 
less; 

(B)  Has  received  a  composite  ROCA 
supervisory  rating  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  of  1  or  2 
at  its  most  recent  examination; 

(C)  Satisfies  the  requirement  of  either 
the  following  paragraph  (c)(2)(i)(C)(2)  or 

(2): 

[1]  The  foreign  bank's  most  recently 
reported  capital  adequacy  position 
consists  of,  or  is  equivalent  to,  tier  1  and 
total  risk-based  capital  ratios  of  at  least 
6  percent  and  10  percent,  respectively, 
on  a  consolidated  basis;  or 

(2)  The  branch  or  agency  has 
maintained  on  a  daily  basis,  over  the 
past  three  quarters,  eligible  assets  in  an 
amount  not  less  than  108  percent  of  the 
preceding  quarter's  average  third-party 
liabilities  (determined  consistent  with 
applicable  federal  and  state  law)  and 
sufficient  liquidity  is  currently  available 
to  meet  its  obligations  to  third  parties: 


54394  Federal  Register /Vol.  66.  No.  208 /Friday,  October  26,  2001 /Rules  and  Regulations 


(D)  Is  not  subject  to  a  formal 
enforcement  action  or  order  by  the 
Board,  FDIC,  or  OCC;  and 

(E)  Has  not  experienced  a  change  in 
control  during  the  preceding  12-month 
period  in  which  a  full-scope,  on-site 
examination  would  have  been  required 
but  for  this  section. 

(ii)  Discretionary  standards.  In 
determining  whether  a  branch  or  agency 
of  a  foreign  bank  that  meets  the 
standards  of  paragraph  (c)(2](i)  of  this 
section  should  not  be  eligible  for  an  18- 
month  examination  cycle  pursuant  to 
this  paragraph  (c)(2],  the  Board  may 
consider  additional  factors,  including 
whether — 

(A)  Any  of  the  individual  components 
of  the  ROCA  supervisory  rating  of  a 
branch  or  agency  of  a  foreign  bank  is 
rated  "3"  or  worse; 

(B)  The  results  of  any  off-site 
siuveillance  indicate  a  deterioration  in 
the  condition  of  the  office; 

(C)  The  size,  relative  importance,  and 
role  of  a  particular  office  when  reviewed 
in  the  context  of  the  foreign  bank's 
entire  U.S.  operations  otherwise 
necessitate  an  annual  examination;  and 

(D)  The  condition  of  the  foreign  bank 
gives  rise  to  such  a  need. 

(3)  Authority  to  conduct  more 
frequent  examinations.  Nothing  in 
paragraphs  (c)(1)  and  (2)  of  this  section 
limits  the  authority  of  the  Board  to 
examine  any  U.S.  branch  or  agency  of  a 
foreign  bank  as  frequently  as  it  deems 
necessary. 


|211^    Disdosur*  of  supervisofY 
infonnation  to  forvign  Mjpervisor*. 

(a)  Disclosure  by  Board.  The  Board 
may  disclose  information  obtained  in 
the  course  of  exercising  its  supervisory 
or  examination  authority  to  a  foreign 
bank  regulatory  or  supervisory 
authority,  if  the  Board  determines  that 
disclosure  is  appropriate  for  bank 
supervisory  or  regulatory  purposes  and 
will  not  prejudice  the  interests  of  the 
United  States. 

(b)  Confidentiality.  Before  making  any 
disclosure  of  information  pursuant  to 
paragraph  (a)  of  this  section,  the  Board 
shall  obtain,  to  the  extent  necessary,  the 
agreement  of  the  foreign  bank  regulatory 
or  supervisory  authority  to  maintain  the 
confidentiality  of  such  information  to 
the  extent  possible  under  applicable 
law. 

1211^    Provtoiona  apfMicabI*  to  branch** 
and  aganci**:  limKatkMi  on  loan*  to  on* 


(a)  Limitation  on  loans  to  one 
borrower.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  total 
loans  and  extensions  of  credit  by  all  the 
state  branches  and  state  agencies  of  a 


foreign  bank  outstanding  to  a  single 
borrower  at  one  time  shall  be  aggregated 
with  the  total  loans  and  extensions  of 
credit  by  all  federal  branches  and 
federal  agencies  of  the  same  foreign 
bank  outstanding  to  such  borrower  at 
the  time;  and  shall  be  subject  to  the 
limitations  and  other  provisions  of 
section  5200  of  the  Revised  Statutes  (12 
U.S.C.  84),  and  the  regulations 
promulgated  thereunder,  in  the  same 
manner  that  extensions  of  credit  by  a 
federal  branch  or  federal  agency  are 
subject  to  section  4(b)  of  the  IBA  (12 
U.S.C.  3102(b))  as  if  such  state  branches 
and  state  agencies  were  federal  branches 
and  federal  agencies. 

(b)  Preexisting  loans  and  extensions 
of  credit.  Any  loans  or  extensions  of 
credit  to  a  single  borrower  that  were 
originated  prior  to  December  19,  1991, 
by  a  state  branch  or  state  agency  of  the 
same  foreign  bank  and  that,  when 
aggregated  with  loans  and  extensions  of 
credit  by  all  other  branches  and 
agencies  of  the  foreign  bank,  exceed  the 
limits  set  forth  in  paragraph  (a)  of  this 
section,  may  be  brought  into  compliance 
with  such  limitations  through  routine 
repayment,  provided  that  any  new  loans 
or  extensions  of  credit  (including 
renewals  of  existing  unfunded  credit 
lines,  or  extensions  of  the  maturities  of 
existing  loans)  to  the  same  borrower 
shall  comply  with  the  limits  set  forth  in 
paragraph  (a)  of  this  section. 

§211.29    Applications  by  atata  brand)** 
and  Stat*  ag*nci*s  to  conduct  acttvttlos  not 
pormissibl*  for  federal  branches. 

(a)  Scope.  A  state  branch  or  state 
agency  shall  file  with  the  Board  a  prior 
written  application  for  permission  to 
engage  in  or  continue  to  engage  in  any 
type  of  activity  that: 

(1)  Is  not  permissible  for  a  federal 
branch,  pursuant  to  statute,  regulation, 
official  bulletin  or  circular,  or  order  or 
interpretation  issued  in  writing  by  the 
Comptroller;  or 

(2)  Is  rendered  impermissible  due  to 
a  subsequent  change  in  statute, 
regulation,  official  bulletin  or  ciitnilar, 
written  order  or  interpretation,  or 
decision  of  a  court  of  competent 
jurisdiction. 

(b)  Exceptions.  No  application  shall 
be  required  by  a  state  branch  or  state 
agency  to  conduct  any  activity  that  is 
otherwise  permissible  under  applicable 
state  and  federal  law  or  regulation  and 
that: 

(1)  Has  been  determined  by  the  FDIC, 
pursuant  to  12  CFR  362.4(c)(3)(i) 
through  (c)(3)(ii)(A),  not  to  present  a 
significant  risk  to  the  affected  deposit 
insurance  fund; 

(2)  Is  permissible  for  a  federal  branch, 
but  the  Comptroller  imposes  a 


quantitative  limitation  on  the  conduct  of 
such  activity  by  the  federal  branch; 

(3)  Is  conducted  as  agent  rather  than 
as  principal,  provided  that  the  activity 
is  one  that  cnuld  be  conducted  by  a 
state-chartered  bank  headquartered  ia 
the  same  state  in  which  the  branch  or 
agency  is  licensed;  or 

(4)  Any  other  activity  that  the  Board 
has  determined  may  be  conducted  by 
any  state  branch  or  state  agency  of  a 
foreign  bank  without  further  application 
to  the  Board. 

(c)  Contents  of  application.  An 
application  submitted  pursuant  to 
paragraph  (a)  of  this  section  shall  be  in 
letter  form  and  shall  contain  the 
following  information: 

(1)  A  brief  description  of  the  activity, 
including  the  manner  in  which  it  will 
be  conducted,  and  an  estimate  of  the 
expected  dollar  volume  associated  with 
the  activity; 

(2)  An  analysis  of  the  impact  of  the 
proposed  activity  on  the  condition  of 
the  U.S.  operations  of  the  foreign  bank 
in  general,  and  of  the  branch  or  agency 
in  particular,  including  a  copy,  if 
available,  of  any  feasibility  study, 
management  plan,  financial  projections, 
business  plan,  or  similar  dociunent 
concerning  the  conduct  of  the  activity; 

(3)  A  resolution  by  the  applicant's 
board  of  directors  or,  if  a  resolution  is 
not  required  pursuant- to  the  applicant's 
organizational  documents,  evidence  of 
approval  by  senior  management, 
authorizing  the  conduct  of  such  activity 
and  the  filing  of  this  application; 

(4)  If  the  activity  is  to  be  conducted 
by  a  state  branch  insured  by  the  FDIC, 
statements  by  the  applicant: 

(i)  Of  whetiier  or  not  it  is  in 
comphance  with  12  CFR  346.19  (Pledge 
of  Assets)  and  12  CFR  346.20  (Asset 
Maintenance); 

(ii)  That  it  has  complied  with  all 
requirements  of  the  FDIC  concerning  an 
application  to  conduct  the  activity  and 
the  status  of  the  application,  including 
a  copy  of  the  FDIC's  disposition  of  such 
application,  if  available;  and 

(iii)  Explaining  why  the  activity  will 
pose  no  significant  risk  to  the  deposit 
insurance  fund;  and 

(5)  Any  other  information  that  the 
Reserve  Bank  deems  appropriate. 

(d)  Factors  considered  in 
determination.  (1)  The  Board  shall 
consider  the  following  factors  in 
determining  whether  a  proposed 
activity  is  consistent  with  sound 
banking  practice: 

(i)  The  types  of  risks,  if  any,  the 
activity  poses  to  the  U.S.  operations  of 
the  foreign  banking  organization  in 
general,  and  the  branch  or  agency  in 
particular; 
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(ii)  If  the  activity  poses  any  such  risks, 
the  magnitude  of  each  risk;  and 

(iii)  If  a  risk  is  not  de  minimis,  the 
actual  or  proposed  procedures  to  control 
and  minimize  the  risk. 

(2)  Each  of  the  factors  set  forth  in 
paragraph  (d)(1)  of  this  section  shall  be 
evaluated  in  light  of  the  financial 
condition  of  the  foreign  bank  in  general 
and  the  branch  or  agency  in  particular 
and  the  volume  of  the  activity. 

(e)  Application  procedures. 
Applications  pursuant  to  this  section 
shall  be  filed  with  the  appropriate 
Federal  Reserve  Bank.  An  application 
shall  not  be  deemed  complete  until  it 
contains  all  the  infonnation  requested 
by  the  Reserve  Bank  and  has  been 
accepted.  Approval  of  such  an 
application  may  be  conditioned  on  the 
applicant's  agreement  to  conduct  the 
activity  subject  to  specific  conditions  or 
limitations. 

(f)  Divestiture  or  cessation.  (1)  If  an 
application  for  pennission  to  continue 
to  conduct  an  activity  is  not  approved 
by  the  Board  or,  if  applicable,  the  FDIC, 
the  applicant  shall  submit  a  detailed 
written  plan  of  divestiture  or  cessation 
of  the  activity  to  the  appropriate  Federal 
Reserve  Bank  within  60  days  of  the 
disapproval. 

(i)  The  divestiture  or  cessation  plan 
shall  describe  in  detail  the  manner  in 
which  the  applicant  will  divest  itself  of 
or  cease  the  activity,  and  shall  include 
a  projected  timetable  describing  how 
long  the  divestiture  or  cessation  is 
expected  to  take. 

(ii)  Divestitiire  or  cessation  shall  be 
complete  within  one  year  from  the  date 
of  the  disapproval,  or  within  such 
shorter  period  of  time  as  the  Board  shall 
direct. 

(2)  If  a  foreign  bank  operating  a  state 
branch  or  state  agency  chooses  not  to 
apply  to  the  Boarid  for  permission  to 
continue  to  conduct  an  activity  that  is 
not  permissible  for  a  federal  branch,  or 
which  is  rendered  impermissible  due  to 
a  subsequent  change  in  statute, 
regulation,  official  bulletin  or  circular, 
written  order  or  interpretation,  or 
decision  of  a  court  of  competent 
jurisdiction,  the  foreign  bank  shall 
submit  a  written  plan  of  divestiture  or 
cessation,  in  conformance  with 
paragraph  (f)(1)  of  this  section  within  60 
days  of  the  effective  date  of  this  part  or 
of  such  change  or  decision. 

1211  JO   Cmaria  for  evaluating  U.S. 
oparatlona  of  foreign  banica  not  *ubi*et  to 
conaolidatad  supaiviaion. 

(a)  Development  and  publication  of 
criteria.  Pursuant  to  the  Foreign  Bank 
Supervision  Enhancement  Act,  Pub.  L. 
102-242. 105  Stat.  2286  (1991).  the 
Board  shall  develop  and  publish  criteria 


to  be  used  in  evaluating  the  operations 
of  any  foreign  bank  in  the  United  States 
that  the  Board  has  determined  is  not 
subject  to  comprehensive  consolidated 
supervision. 

(b)  Criteria  considered  by  Board. 
Following  a  determination  by  the  Board 
that,  having  taken  into  account  the 
standards  set  forth  in  §  211.24(c)(1),  a 
foreign  bank  is  not  subject  to  CCS,  the 
Board  shall  consider  the  following 
criteria  in  determining  whether  the 
foreign  bank's  U.S.  operations  should  be 
permitted  to  continue  and,  if  so, 
whether  any  supervisory  constraints 
should  be  placeid  upon  the  bank  in 
connection  with  those  operations: 

(1)  The  proportion  of  the  foreign 
bank's  total  assets  and  total  liabilities 
that  are  located  or  booked  in  its  home 
country,  as  well  as  the  distribution  and 
location  of  its  assets  and  liabilities  that 
are  located  or  booked  elsewhere; 

(2)  The  extent  to  which  the  operations 
and  assets  of  the  foreign  bank  and  any 
affiliates  are  subject  to  supervision  by 
its  home  coimtry  supervisor; 

(3)  Whether  the  home  coimtry 
supervisor  of  such  foreign  bank  is 
actively  working  to  establish 
arrangements  for  comprehensive 
consolidated  supervision  of  the  bank, 
and  whether  demonstrable  progress  is 
being  made; 

(4)  Whether  the  foreign  bank  has 
effective  and  reliable  systems  of  internal 
controls  and  management  information 
and  reporting,  which  enable  its 
management  properly  to  oversee  its 
worldwide  operations; 

(5)  Whether  the  foreign  bank's  home 
country  supervisor  has  any  objection  to 
the  bank  continuing  to  operate  in  the 
United  States; 

(6)  Whether  the  foreign  bank's  home 
country  supervisor  and  the  home 
country  supervisor  of  any  parent  of  the 
foreign  bank  share  material  infonnation 
regarding  the  operations  of  the  foreign 
bank  with  other  supervisory  authorities; 

(7)  The  relationsnip  of  the  U.S. 
operations  to  the  other  operations  of  the 
foreign  bank,  including  whether  the 
foreign  bank  maintains  fimds  in  its  U.S. 
offices  that  are  in  excess  of  amounts  due 
to  its  U.S.  offices  frt}m  the  foreign  bank's 
non-U.S.  offices: 

(8)  The  soundness  of  the  foreign 
bank's  overall  financial  condition: 

(9)  The  managerial  resources  of  the 
foreign  bank,  including  the  competence, 
experience,  and  integrity  of  the  officers 
and  directors,  and  the  integrity  of  its 
principal  shareholders; 

(10)  The  scope  and  frequency  of 
external  audits  of  the  foreign  bank; 

(11)  The  oi>erating  record  of  the 
foreign  bank  generally  and  its  role  in  the 
banking  system  in  its  home  country; 


(12)  The  foreign  bank's  record  of 
compliance  with  relevant  laws,  as  well 
as  the  adequacy  of  its  anti-money- 
laundering  controls  and  procedures,  in 
respect  of  its  worldwide  operations; 

(13)  The  operating  record  of  the  U.S. 
offices  of  the  foreign  bank; 

(14)  The  views  and  recommendations 
of  the  Comptroller  or  the  relevant  state 
supervisors  in  those  states  in  which  the 
foreign  bank  has  operations,  as 
appropriate; 

(15)  Whether  the  foreign  bank,  if 
requested,  has  provided  the  Board  with 
adequate  assurances  that  such 
information  will  be  made  available  on 
the  operations  or  activities  of  the  foreign 
bank  and  any  of  its  affiliates  as  the 
Board  deems  necessary  to  determine 
and  enforce  compliance  with  the  IBA, 
the  BHC  Act,  and  other  U.S.  banking 
statutes;  and 

(16)  Any  other  information  relevant  to 
the  safety  and  soundness  of  the  U.S. 
operations  of  the  foreign  bank. 

(c)  Restrictions  on  U.S.  operations — 
(1)  Terms  of  agreement.  Any  foreign 
bank  that  the  Board  determines  is  not 
subject  to  CCS  may  be  required  to  enter 
into  an  agreement  to  conduct  its  U.S. 
operations  subject  to  such  restrictions  as 
the  Board,  having  considered  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section,  determines  to  be  appropriate  in 
order  to  ensure  the  safety  and 
soimdness  of  its  U.S.  operations. 

(2)  Failure  to  enter  into  or  comply 
with  agreement.  A  foreign  bank  that  is 
required  by  the  Board  to  enter  into  an 
agreement  pursuant  to  paragraph  (c)(1) 
of  this  section  and  either  fails  to  do  so, 
or  fails  to  comply  with  the  terms  of  such 
agreement,  may  be  subject  to: 

(i)  Enforcement  action,  in  order  to 
ensure  safe  and  sound  banking 
operations,  under  12  U.S.C.  1818;  or 

(ii)  Termination  or  a  recommendation 
for  termination  of  its  U.S.  operations, 
under  §  211.25(a)  and  (e)  and  section 
(7)(e)  of  the  IBA  (12  U.S.C.  3105(e)). 

Subpart  C— Export  Trading  Companies 

i  21 U1    Authority,  purpo**,  and  scope. 

(a)  Authority.  This  subpart  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  under  the 
authority  of  the  Bank  Holding  Company 
Act  of  1956  (BHC  Act)  (12  U.S.C.  1841 
et  seq.),  the  Bank  Export  Services  Act 
(title  n.  Pub.  L.  97-290,  96  Stat.  1235 
(1982))  (BESA),  and  the  Export  Trading 
Company  Act  Amendments  of  1988 
(title  111,  Pub.  L.  100-418.  102  Stat.  1384 
(1988))  (ETC  Act  Amendments). 

(b)  Purpose  and  scope.  This  subpart  is 
in  furtherance  of  the  purposes  of  the 
BHC  Act,  the  BESA,  and  the  ETC  Act 
Amendments,  the  latter  two  statutes 
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being  designed  to  increase  U.S.  exports 
by  encouraging  investments  and 
participation  in  export  trading 
companies  by  bank  holding  companies 
and  the  specified  investors.  The 
provisions  of  this  subpart  apply  to 
eligible  investors  as  defined  in  this 
subpart. 

S  211 .32    Definitions.  | 

The  definitions  in  §§2ll,l  and  211.2 
of  subpart  A  apply  to  this  subpart, 
subject  to  the  following: 

(a)  Appropriate  Federal  Reserve  Bank 
has  the  same  meaning  as  in  §  211.21(c). 

(b)  Bank  has  the  same  meaning  as  in 
section  2(c)  of  the  BHC  Act  (12  U.S.C. 
1841(c)). 

(c)  Company  has  the  same  meaning  as 
in  section  2(b)  of  the  BHC  Act  (12  U.S.C. 
1841(b)). 

(d)  Eligible  investors  means: 

(1)  Bank  holding  companies,  as 
defined  in  section  2(a)  of  the  BHC  Act 
(12  U.S.C.  1841(a)); 

(2)  Edge  and  agreement  corporations 
that  are  subsidiaries  of  bank  holding 
companies  but  are  not  subsidiaries  of 
banks; 

(3)  Banker's  banks,  as  described  in 
section  4(c)(14)(F)(iii)  of  the  BHC  Act 
(12  U.S.C.  1843(c)(14)(F)(iu));  and 

(4)  Foreign  banking  organizations,  as 
defined  in  §211.21(0). 

(e)  Export  trading  company  means  a 
company  that  is  exclusively  engaged  in 
activities  related  to  international  trade 
and,  by  engaging  in  one  or  more  export 
trade  services,  derives: 

(1)  At  least  one-third  of  its  revenues 
in  each  consecutive  four-year  period 
from  the  export  of,  or  from  facilitating 
the  export  of,  goods  and  services 
produced  in  the  United  States  by 
persons  other  than  the  export  trading 
company  or  its  subsidiaries;  and 

(2)  More  revenues  in  each  four-year 
period  from  export  activities  as 
described  in  paragraph  (e)(1)  of  this 
section  than  it  derives  from  the  import, 
or  facilitating  the  import,  into  the 
United  States  of  goods  or  services 

Siroduced  outside  the  United  States.  The 
our-year  period  within  which  to 
caloilate  revenues  derived  from  its 
activities  under  this  section  shall  be 
deemed  to  have  conmienced  with  the 
first  fiscal  year  after  the  respective 
export  trading  company  has  been  in 
operation  for  two  years. 

(f)  Revenues  shall  include  net  sales 
revenues  from  exporting,  importing,  or 
third-party  trade  in  goods  by  the  export 
trading  company  for  its  own  account 
and  gross  revenues  derived  from  all 
other  activities  of  the  export  trading 
company. 

(g)  Suhsidiary  has  the  same  meaning 
as  in  section  2(d)  of  the  BHC  Act  (12 
U.S.C.  1841(d)). 


(h)  Well  capitalized  has  the  same 
meaning  as  in  §  225. 2(r)  of  Regulation  Y 
(12  CFR  225.2(r)). 

(i)  Well  managed  has  the  same 
meaning  as  in  §  225. 2(s)  of  Regulation  Y 
(12  CFR  225.2(s)). 

§  21 1 .33    Investments  and  extensions  of 
credit.       t 

(a)  Amount  of  investments.  In 
accordance  with  the  procedures  of 

§  211.34,  an  eligible  investor  may  invest 
no  more  than  5  percent  of  its 
consolidated  capital  and  surplus  in  one 
or  more  export  b'ading  companies, 
except  that  an  Edge  or  agreement 
corporation  not  engaged  in  banking  may 
invest  as  much  as  25  percent  of  its 
consolidated  capital  and  surplus  but  no 
more  than  5  percent  of  the  consolidated 
capital  and  surplus  of  its  parent  bank 
holding  company. 

(b)  Extensions  of  credit — (1)  Amount. 
An  eligible  investor  in  an  export  trading 
company  or  companies  may  extend 
credit  directly  or  indirectly  to  the  export 
trading  company  or  companies  in  a  total 
amount  that  at  no  time  exceeds  10 
percent  of  the  investor's  consolidated 
capital  and  surplus. 

(2)  Terms,  (i)  An  eligible  investor  in 
an  export  trading  company  may  not 
extend  credit  directly  or  indirectly  to 
the  export  trading  company  or  any  of  its 
customers  or  to  any  other  investor 
holding  10  percent  or  more  of  the  shares 
of  the  export  trading  company  on  terms 
more  favorable  than  those  afforded 
similar  borrowers  in  similar 
circumstances,  and  such  extensions  of 
credit  shall  not  involve  more  than  the 
normal  risk  of  repayment  or  present 
other  unfavorable  features. 

(ii)  For  the  purposes  of  this  section, 
an  investor  in  an  export  trading 
company  includes  any  affiliate  of  the 
investor. 

(3)  Collateral  requirements.  Covered 
transactions  between  a  bank  and  an 
affiliated  export  trading  company  in 
which  a  bank  holding  company  has 
invested  pursuant  to  this  subpart  are 
subject  to  the  collateral  requirements  of 
section  23 A  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c),  except  where  a  bank 
issues  a  letter  of  credit  or  advances 
funds  to  an  affiliated  export  trading 
company  solely  to  finance  the  purchase 
of  goods  for  which: 

(i)  The  export  trading  company  has  a 
bona  fide  contract  for  the  subsequent 
sale  of  the  goods;  and 

(ii)  The  bank  has  a  security  interest  in 
the  goods  or  in  the  proceeds  from  their 
sale  at  least  equal  in  value  to  the  letter 
of  credit  or  the  advance. 


§  21 1 .34    Procedures  for  filing  and 
processing  notices. 

(a)  General  policy.  Direct  and  indirect 
investments  by  eligible  investors  in 
export  trading  companies  shall  be  made 
in  accordance  with  the  general  consent 
or  prior  notice  procedures  contained  in 
this  section.  The  Board  may  at  any  time, 
upon  notice,  modify  or  suspend  the 
general-consent  procedures  with  respect 
to  any  eligible  investor. 

(b)  General  consent — (1)  Eligibility  for 
general  consent.  Subject  to  the  other 
limitations  of  this  subpart,  the  Board 
grants  its  general  consent  for  any 
investment  an  export  trading  company: 

(i)  If  the  eligible  investor  is  well 
capitalized  and  well  managed; 

(ii)  In  an  amoimt  equal  to  cash 
dividends  received  from  that  export 
trading  company  during  the  preceding 
12  calendar  months;  or 

(iii)  That  is  acquired  from  an  affiliate 
at  net  asset  value  or  through  a 
contribution  of  shares. 

(2)  Post-investment  notice.  By  the  end 
of  the  month  following  the  month  in 
which  the  investment  is  made,  the 
investor  shall  provide  the  Board  with 
the  following  information: 

(i)  The  amount  of  the  investment  and 
the  soiut:e  of  the  funds  with  which  the 
investment  was  made;  and 

(ii)  In  the  case  of  an  initial 
investment,  a  description  of  the 
activities  in  which  the  export  trading 
company  proposes  to  engage  and 
projections  for  the  export  trading 
company  for  the  first  year  following  the 
investment. 

(c)  Filing  notice — (1)  Prior  notice.  An 
eligible  investor  shall  give  the  Board  60 
days'  prior  written  notice  of  any 
investment  in  an  export  trading 
company  that  does  not  qualify  imder  the 
general  consent  procedure. 

(2)  Notice  of  change  of  activities,  (i) 
An  eligible  investor  shall  give  the  Board 
60  days'  prior  written  notice  of  changes 
in  the  activities  of  an  export  trading 
company  that  is  a  subsidiary  of  the 
investor  if  the  export  trading  company 
expands  its  activities  beyond  those 
described  in  the  initial  notice  to 
include: 

(A)  Taking  title  to  goods  where  the 
export  trading  company  does  not  have 
a  firm  order  for  the  sale  of  those  goods; 

(B)  Product  research  and  design; 

(C)  Product  modification;  or 

(D)  Activities  not  specifically  covered 
by  the  list  of  activities  contained  in 
section  4(c){14)(F)(ii)  of  the  BHC  Act  (12 
U.S.C.  1843(c)(14)(F)(ii)). 

(ii)  Such  an  expansion  of  activities 
shall  be  regarded  as  a  proposed 
investment  under  this  subpart. 

(d)  Time  period  for  Board  action.  (1) 
A  proposed  investment  that  has  not 
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been  disapproved  by  the  Board  may  be 
made  60  days  after  the  appropriate 
Federal  Reserve  Bank  accepts  the  notice 
for  processing.  A  proposed  investment 
may  be  made  before  the  expiration  of 
the  60-day  period  if  the  Board  notifies 
the  investor  in  writing  of  its  intention 
not  to  disapprove  the  investment. 

(2)  The  Board  may  extend  the  60-day 
period  for  an  additional  30  days  if  the 
Board  determines  that  the  investor  has 
not  furnished  all  necessary  information 
or  that  any  material  information 
furnished  is  substantially  inaccurate. 
The  Board  may  disapprove  an 
investment  if  the  necessary  information 
is  provided  within  a  time  insufficient  to 
allow  the  Board  reasonably  to  consider 
the  information  received. 

(3)  Within  three  days  of  a  decision  to 
disapprove  an  investment,  the  Board 
shall  notify  the  investor  in  writing  and 
state  the  reasons  for  the  disapproval. 

(e)  Time  period  for  investment.  An 
investment  in  an  export  trading 
company  that  has  not  been  disapproved 
shall  be  made  within  one  year  from  the 
date  of  the  notice  not  to  disapprove, 
unless  the  time  period  is  extended  by 
the  Board  or  by  the  appropriate  Federal 
Reserve  Bank. 

PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(i)  and  (k). 

2.  Section  265.5  is  amended  by 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

§  265.5    Functions  delegatsd  to  Secretary 
of  the  Board. 


(d)*  *  * 

(3)  Investments  in  Edge  and 
Agreement  Corporations.  To  approve  an 
application  by  a  member  bank  to  invest 
more  than  10  percent  of  capital  and 
surplus  in  Edge  and  agreement 
corporation  subsidiaries. 
•        •        •        *        • 

3.  Section  265.6  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S  265.6    Functions  delegated  to  General 
Counsel. 

***** 

(f)  International  banking — (1)  After- 
the-fact  applications.  With  the 
concurrence  of  the  Board's  Director  of 
the  Division  of  Banking  Supervision  and 
Regulation,  to  grant  a  request  by  a 
foreign  bank  to  establish  a  branch, 
agency,  commercial  lending  company, 
or  representative  office  through  certain 
acquisitions,  mergers,  consolidations,  or 


similar  transactions,  in  conjunction 
with  which: 

(i)  The  foreign  bank  would  be 
required  to  file  an  after-the-fact 
application  for  the  Board's  approval 
under  §  211.24(a)(6)  of  Regulation  K  (12 
CFR  211.24(a)(6));  or 

(ii)  The  General  Counsel  may  waive 
the  requirement  for  an  after-the-fact 
application  if: 

(A)  The  surviving  foreign  bank 
commits  to  wind  down  the  U.S. 
operations  of  the  acquired  foreign  bank; 
and 

(B)  The  merger  or  consolidation  raises 
no  significant  policy  or  supervisory 
issues. 

(2)  To  modify  the  requirement  that  a 
foreign  bank  that  has  submitted  an 
application  or  notice  to  establish  a 
branch,  agency,  commercial  lending 
company,  or  representative  office 
pursuant  to  §  211.24(a)(6)  of  Regulation 
K  (12  CFR  211.24(a)(6))  shall  publish 
notice  of  the  application  or  notice  in  a 
newspaper  of  general  circulation  in  the 
community  in  which  the  applicant  or 
notificant  proposes  to  engage  in 
business,  as  provided  in  §  211.24(b)(2) 
of  RegulaUon  K  (12  CFR  211.24(b)(2)). 

(3)  With  the  concurrence  of  the 
Board's  Director  of  the  Division  of 
Banking  Supervision  and  Regulation,  to 
grant  a  request  for  an  exemption  under 
section  4(c)(9)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(9)), 
provided  that  the  request  raises  no 
significant  policy  or  supervisory  issues 
that  the  Board  has  not  already 
considered. 

(4)  To  return  applications  and  notices 
filed  imder  the  International  Banking 
Act  for  informational  deficits. 

(5)  To  determine  that  an  entity 
qualifies  as  a  "special-purpose  foreign 
government-owned  bank"  for  purposes 
of  §  211.24(d)(3)  (12  CFR  211.24(d)(3)). 
***** 

4.  Section  265.7  is  amended  by: 

a.  Revising  paragraph  (d)(4);  and 

b.  Adding  new  paragraphs  (d)(9), 
(d)(10).  (d)(ll).  (d)(12),  (d)(13),  and 
(d)(14). 

The  revision  and  additions  read  as 
follows: 

f  265.7    Functions  delegated  to  Director  of 
Division  of  Banidng  Supervision  and 
Regulation. 


(d)*  *  * 

(4)  Authority  under  general-consent 
and  prior-notice  procedures,  (i)  With 
regard  to  a  prior  notice  to  establish  a 
branch  in  a  foreign  country  under 
§  211.3  of  Regulation  K  (12  CFR  211.3): 

(A)  To  waive  the  notice  period; 

(B)  To  susi)end  the  notice  period; 

(C)  To  determine  not  to  object  to  the 
notice;  or 


(D)  To  require  the  notificant  to  file  an 
application  for  the  Board's  specific 
consent. 

(ii)  With  regard  to  a  prior  notice  to 
make  an  investment  under  §  211.9(f)  of 
Regulation  K  (12  CFR  211.9(f)): 

(A)  To  waive  the  notice  period; 

(B)  To  suspend  the  notice  period;  or 

(C)  To  require  the  notificant  to  file  an 
application  for  the  Board's  specific 
consent. 

(iii)  With  regard  to  a  prior  notice  of 
a  foreign  bank  to  establish  certain  U.S. 
offices  under  §  211.24(a)(2)(i)  of 
RegulaUon  K  (12  CFR  211.24(a)(2)(i)): 

(A)  To  waive  the  notice  period; 

(B)  To  suspend  the  notice  period;  or 

(C)  To  require  the  notificant  to  file  an 
application  for  the  Board's  specific 
consent. 

(iv)  To  suspend  the  ability: 

(A)  Of  a  foreign  banking  organization 
to  establish  an  office  under  the  prior- 
notice  procedures  in  §  211.24(a)(2)(i)  of 
Regulation  K  (12  CFR  211.24(a)(2)(i))  or 
the  general-consent  procedures  in 

§  211.24(a)(3)  of  Regulation  K  (12  CFR 
211.24(a)(3)); 

(B)  Of  a  U.S.  banking  organization  to 
establish  a  foreign  branch  under  the 
prior-notice  or  general-consent 
procedures  in  §  211.3(b)  of  Regulation  K 
(12  CFR  211.3(b)); 

(C)  Of  an  investor  to  make 
investments  under  the  general-consent 
or  prior-notice  procedures  in  §  211.9  of 
Regulation  K  (12  CFR  211.9);  and 

(D)  Of  an  eligible  investor  to  make  an 
investment  in  an  export  trading 
company  under  the  general-consent 
procedures  in  §  21 1.34(b)  of  Regulation 
K  (12  CFR  211.34(b)). 
***** 

(9)  Allowing  use  of  general-consent 
procedures.  To  allow  an  investor  that  is 
not  well-capitalized  and  well-managed 
to  make  investments  under  the  general- 
consent  procedures  in  §  211.9  or 
211.34(b)  of  Regulation  K  (12  CFR  211.9 
or  211.34(b)),  provided  that: 

(i)  The  investor  has  implemented 
measures  to  become  well-capitalized 
and  well-managed; 

(ii)  Granting  such  authority  raises  no 
significant  policy  or  supervisory 
concerns;  and 

(iii)  Authority  granted  by  the  Director 
under  this  paragraph  (d)(9)  expires  after 
one  year,  but  may  be  renewed. 

(10)  Exceeding  general-consent 
investment  limits.  To  allow  an  investor 
to  exceed  the  general-consent 
investment  limits  under  §  211.9  of 
Regulation  K  (12  CFR  211.9),  provided 
that: 

(i)  The  investor  demonstrates 
adequate  financial  and  managerial 
strength; 
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(ii)  The  investor's  investment  strategy 
is  not  unsafe  or  unsound; 

(iii)  Granting  such  authority  raises  no 
significant  policy  or  supervisory 
concerns;  and 

(iv)  Authority  granted  by  the  Director 
under  this  paragraph  (d)(10)  expires 
after  one  year,  but  may  be  renewed. 

(11)  Approval  of  temporary  U.S. 
offices.  To  allow  a  foreign  bank  to 
operate  a  temporary  office  in  the  United 
States,  pursuant  to  §  211.24  of 
Regulation  K  (12  CFR  211.24),  provided 
that: 

(i)  There  is  no  direct  public  access  to 
such  office,  with  respect  to  any  branch 
or  agency  function;  and 

(ii)  The  proposal  raises  no  significant 
policy  or  supervisory  issues. 

(12)  With  the  conciurence  of  the 
General  Coimsel,  to  approve 
applications,  notices,  exemption 
requests,  waivers  and  suspensions,  and 
other  related  matters  under  Regulation 
K  (12  CFR  part  211),  where  such  matters 
do  not  raise  any  significant  policy  or 
supervisory  issues. 

(13)  With  the  conciurence  of  the 
General  Counsel,  to  approve: 

(i)  The  establishment  by  a  bank 
holding  company  or  member  bank  of  an 


agreement  corporation  under  section  25 
of  the  Federal  Reserve  Act;  and 

(ii)  Any  initial  investment  associated 
with  the  establishment  of  such 
agreement  corporation. 

(14)  With  the  conciurence  of  the 
General  Counsel,  to  determine  that  an 
election  by  a  foreign  bank  to  become  or 
to  be  treated  as  a  financial  holding 
company  is  effective,  provided  that: 

(i)  The  foreign  bank  meets  the  criteria 
for  becoming  or  being  treated  as  a 
financial  holding  company;  and 

(ii)  The  election  raised  no  significant 
policy  or  supervisory  issues. 
*        *        *        *        » 

5.  Section  265.11  is  amended  by: 

a.  Revising  paragraphs  (d)(8)  and 
(d)(ll);  and 

b.  Adding  a  new  paragraph  (d)(12). 
The  revisions  and  addition  read  as 

follows: 

§  265.1 1    Functions  detogatsd  to  Federal 
Reserve  Banks. 

***** 

(d)  *  *  * 

(8)  Authority  under  prior-notice 
procedures,  (i)  With  regard  to  a  prior 
notice  to  make  an  investment  under 


§  211.9(f)  of  Regulation  K  (12  CFR 
211.9(f)): 

(A)  To  suspend  the  notice  period;  or 

(B)  To  require  the  notificant  to  file  an 
application  for  the  Board's  specific 
consent. 

(ii)  With  regard  to  a  prior  notice  of  a 
foreign  bank  to  establish  certain  U.S. 
offices  under  §  211.24(a)(2)(i)  of 
Regulation  K  (12  CFR  211.24(a)(2)(i)): 

(A)  To  suspend  the  notice  period;  or 

(B)  To  require  that  the  foreign  bank 
file  an  application  for  the  Board's 
specific  consent. 
***** 

(11)  Investments  in  Edge  and 
agreement  Corporation  subsidiaries.  To 
approve  an  application  by  a  member 
bank  to  invest  more  than  10  percent  of 
capital  and  surplus  in  Edge  and 
agreement  corporation  subsidiaries. 

(12)  Amendments  to  Edge  corporation 
charters.  To  approve  amendments  to 
Edge  corporation  charters. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  16,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-26513  Filed  10-25-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 

[Regulation  K;  Doclwt  No.  R-1114] 

International  Banking  Operationa; 
International  Ijending  Supervision 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
seeking  public  comment  on  a  proposal 
to  amend  its  regulations  relating  to 
international  lending  by  simplifying  the 
discussion  concerning  the  accounting 
for  fees  on  international  loans  to  make 
the  regulation  consistent  with  generally 
accepted  accounting  principles  (GAAP). 
DATES:  Comments  should  be  submitted 
on  or  before  December  1,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1114,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  &  C  Street, 
NW.,  Washington,  DC  20551,  to  the 
attention  of  Jennifer  J.  Johnson, 
Secretary.  Comments  addressed  to  the 
attention  of  Ms.  Johnson  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  those 
hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261.8  of  the 
Board's  Rules  Regarding  Availability  of 
Infonnation,  12  CFR  261.8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Martinson,  Associate 
Director  (202/452-3640),  Division  of 
Banking  Supervision  and  Regulation;  or 
Ann  Misback,  Assistant  General 
Counsel  (202/452-3788),  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  &  C  Stimt,  NW., 
Washington,  DC  20551.  For  users  of 
Telecommunications  Device  Tor  the  Deaf 
("TDD  ")  only,  contact  202/263-4869. 
SUPPLEMENTARY  MFORMAT10N:  The 
International  Lending  Supervision  Act 
of  1983  (ILSA),  12  U.S.C.  3901,  et  seq.. 
requires  each  federal  banking  agency  to 
evaluate  the  foreign  country  exposure 
and  transfer  risk  of  banking  institutions 
within  its  jurisdiction  for  use  in 
examination  and  supervision  of  such 
institutions.  To  implement  ILSA,  the 
federal  banking  agencies,  through  the 
Interagency  Coimtry  Exposure  Review 
Committee  (ICERC).  assess  and 
categorize  countries  on  the  basis  of 


conditions  that  may  lead  to  increased 
transfer  risk.  Transfer  risk  may  arise  due 
to  the  possibility  that  an  asset  of  a 
banking  institution  carmot  be  serviced 
in  the  currency  of  payment  because  of 
a  lack  of,  or  restraints  on,  the 
availability  of  foreign  exchange  in  the 
country  of  the  obligor.  Section  905(a)  of 
ILSA  directs  each  federal  banking 
agency  to  require  banking  institutions 
within  its  jurisdiction  to  establish  and 
maintain  a  special  reserve  whenever  the 
agency  determines  that  the  quality  of  an 
institution's  assets  has  been  impaired  by 
a  protracted  inability  of  public  or 
private  borrowers  in  a  foreign  country  to 
make  payments  on  their  external 
indebtedness,  or  no  definite  prospects 
exist  for  the  orderly  restoration  of  debt 
service.  12  U.S.C.  3904(a).  In  keeping 
with  the  requirements  of  ILSA,  on 
February  13, 1984,  the  Board,  the 
Federal  Deposit  Insurance  Corporation, 
and  the  Office  of  the  Comptroller  of  the 
Currency  (collectively,  the  federal 
banking  agencies)  issued  a  joint  notice 
of  final  rulemaking  requiring  banking 
institutions  to  establish  special  reserves, 
the  allocated  transfer  risk  reserve 
(ATRR),  against  the  risks  presented  in 
certain  international  assets.  (49  FR 
5594). 

ILSA  also  requires  the  federal  banking 
agencies  to  promulgate  regulations  for 
accounting  for  fees  charged  by  banking 
institutions  in  connection  with 
international  loans.  Section  906(a)  of 
ILSA  (12  U.S.C.  3905(a))  deals 
specifically  with  the  restructuring  of 
international  loans  to  avoid  excessive 
debt  service  burden  on  debtor  countries. 
This  section  requires  banking 
institutions,  in  coimection  with  the 
restructuring  of  an  international  loan,  to 
amortize  any  fee  exceeding  the 
administrative  cost  of  the  restructuring 
over  the  effective  life  of  the  loan. 
Section  906(b)  of  ILSA  (12  U.S.C. 
3905(b))  deals  with  all  international 
loans  and  requires  the  federal  banking 
agencies  to  promulgate  regulations  for 
accounting  for  agency,  commitment, 
management  and  other  fees  in 
coimection  with  such  loans  to  assure 
that  the  appropriate  portion  of  such  fees 
is  accrued  in  income  over  the  effective 
life  of  each  such  loan. 

The  Board's  current  regulation 
provides  a  separate  accounting 
treatment  for  each  type  of  fee  charged  by 
banking  institutions  in  coimection  with 
their  international  lending.  When  ILSA 
was  enacted  in  1983  and  the  current 
regulation  on  accounting  for 
international  loan  fees  was  promulgated 
on  March  29, 1984,  Congress  and  the 
federal  banking  agencies  considered  that 
the  application  of  the  broad  fee 
accoimting  principles  for  banks 


contained  in  GAAP  were  insufficient  to 
accomplish  adequate  uniformity  in 
accounting  principles  in  this  area.  Since 
that  time,  the  Financial  Accounting 
Standards  Board  (FASB)  has  revised  the 
GAAP  rules  for  fee  accounting  for 
international  loans  in  a  manner  that 
accommodates  the  specific  requirements 
of  section  906  of  ILSA.  In  order  to 
reduce  the  regulatory  burden  on 
banking  institutions,  and  simplify  its 
regulations,  the  Board  proposes  to 
eliminate  firom  the  revised  version  of 
Subpart  D  the  requirements  as  to  the 
particular  accounting  method  to  be 
followed  in  accounting  for  fees  on 
international  loans  and  to  require 
instead  that  institutions  follow  GAAP  in 
accounting  for  such  fees.  The  Federal 
Deposit  Insurance  Corporation  and  the 
Office  of  the  Comptroller  of  the 
Currency  have  revised  their  regulations 
to  eliminate  the  requirements  as  to  the 
particular  accounting  method  to  be 
followed  in  accoimting  for  fees  on 
international  loans  and  to  require 
instead  that  banking  institutions  follow 
GAAP  in  accounting  for  such  fees.  In 
the  event  that  the  FASB  changes  the 
GAAP  rules  on  fee  accounting  for 
international  loans,  the  Board  will 
reexamine  its  regulation  in  light  of  ILSA 
to  assess  the  need  for  a  revision  to  the 
regulation. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  initial 
regulatory  flexibility  analysis  with  any 
notice  of  proposed  rulemaking.  No 
analysis  is  required,  however,  if  the 
head  of  the  agency  certifies  that  the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  5  U.S.C.  605(b).  A  description 
of  the  reasons  why  the  action  by  the 
agency  is  being  considered  and  a 
statement  of  the  objectives  of,  and  the 
legal  basis  for,  the  proposed  rule  are 
contained  in  the  supplementary 
information  above.  As  described  more 
fully  above,  the  proposed  rule  revises 
accounting  mechanisms  for  fees 
associated  with  international  loans  and 
harmonizes  their  treatment  with 
accounting  principles  set  forth  in  other 
regulations.  Both  the  underlying 
regulation  and  the  rule  proposed  herein 
primarily  affect  financial  institutions 
engaged  in  significant  international  loan 
transactions,  and  the  overall  impact  of 
the  proposed  rule  will  be  to  reduce 
regulatory  burden.  Accordingly, 
pursuant  to  5  U.S.C.  60S(b),  the  Board 
hereby  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 
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Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A.l).  the 
Board  reviewed  the  proposed  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 

The  collections  of  information 
associated  with  this  profMssed 
rulemaking  are  found  in  12  CFR  211.43 
and  211.44.  This  information  is  required 
to  evidence  compliance  with  the 
requirements  of  Regulation  K  and  the 
International  Lending  Supervision  Act. 
The  respondents/recordkeepers  are  for- 
profit  financial  institutions,  including 
small  businesses. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  imless  it  displays  a  currently 
valid  0MB  control  numbcnr.  The 
information  on  the  allocated  transfer 
risk  reserve  requested  in  211.43  is 
collected  in  the  Consolidated  Reports  of 
Condition  and  Income  (FFIEC  031  and 
041;  OMB  No.  7100-0036),  the 
Consolidated  Financial  Statements  for 
Bank  Holding  Companies  (FR  Y-9C; 
OMB  No.  7100-0128),  and  the  Report  of 
Condition  for  Edge  and  Agreement 
Corporations  (FR  2886B;  OMB  No. 
7100-0086).  The  proposed  rule  would 
not  change  the  burden  associated  with 
these  reports.  The  information  requested 
in  211.44  on  international  assets  is 
collected  in  the  Country  Exposiue 
Reports  (FFIEC  009/009a;  OMB  No. 
7100-0035)  and  the  btirden  for  this 
report  also  remains  unchanged. 

Comments  are  invited  on:  a.  whether 
the  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  Federal  Reserve's  functions; 
including  whether  the  infwmation  has 
practical  utility;  b.  the  accuracy  of  the 
Federal  Reserve's  estimate  of  the  burden 
of  the  information  collections,  including 
the  cost  of  compliance;  c.  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Comments  on 
the  collections  of  information  should  be 
sent  to  Mary  M.  West,  Chief,  Federal 
Reserve  Board  Qearance  Officer, 
Division  of  Research  and  Statistics,  Mail 
Stop  41,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  with  copies  of  such 
comments  to  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0036,  7100- 
0128,  7100-0086,  or  7100-0035), 
Washington,  DC  20503. 


Solicitation  of  Comments  Regarding 
Use  of  "Plain  Language" 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  The  Board  invites 
comments  about  how  to  make  the 
proposed  rule  easier  to  imderstand, 
including  answers  to  the  following 
questions: 

(1)  Has  the  Board  organized  the 
material  in  an  effective  maimer?  If  not, 
how  could  the  material  be  better 
organized? 

(2)  Are  the  terms  of  the  rule  clearly 
stated?  If  not,  how  could  the  terms  be 
more  clearly  stated? 

(3)  Does  ihe  rule  contain  technical 
language  or  jargon  that  is  unclear?  If  so, 
which  language  requires  clarification? 

(4)  Would  a  different  format  (with 
respect  to  grouping  and  order  of 
sections  and  use  of  headings)  make  the 
rule  easier  to  understand?  If  so,  what 
changes  to  the  format  would  make  the 
rule  easier  to  understand? 

(5)  Would  increasing  the  number  of 
sections  (and  making  each  section 
shorter)  clarify  the  rule?  If  so,  which 
portions  of  the  rule  should  be  changed 
in  this  respect? 

(6)  What  additional  changes  would 
make  the  rule  easier  to  understand? 

List  of  Subjects  in  12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies, 
Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  211  as  follows: 

PART  21 1— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq..  1818. 
1835a.  1841  et  seq.,  3101  et  seq.,  3109  et  seq. 

2.  Sections  211.41  through  211.45  are 
revised  to  read  as  follows: 

S  21 1 .41    Auttiority,  purpose,  end  scope. 

(a)  Authority.  This  subpart  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (Board)  imder  the 
authority  of  the  International  Lending 
Supervision  Act  of  1983  (Pub.  L.  98- 
181,  title  IX,  97  Stat.  1153) 
(International  Lending  Supervision  Act); 
the  Federal  Reserve  Act  (12  U.S.C.  221 
et  seq.)  (FRA),  and  the  Bank  Holding 
Company  Act  of  1956.  as  amended  (12 
U.S.C.  1841  et  seq.)  (BHC  Act). 

(b)  Purpose  and  scope.  This  subpart  is 
issued  in  furtherance  of  the  purposes  of 
the  International  Lending  Supervision 


Act.  It  applies  to  State  banks  that  are 
members  of  the  Federal  Reserve  System 
(State  member  banks);  corporations 
organized  under  section  25(A)  of  the 
FRA  (12  U.S  C.  611  through  631)  (Edge 
Corporations);  corporations  operating 
subject  to  an  agreement  with  the  Board 
under  section  25  of  the  FRA  (12  U.S.C. 
601  through  604a)  (Agreement 
Corporations):  and  bank  holding 
companies  (as  defined  in  section  2  of 
the  BHC  Act  (12  U.S.C.  1841(a))  but  not 
including  a  bank  holding  company  that 
is  a  foreign  banking  organization  as 
defined  in  §211.21(n). 

1211.42    DaflnMons. 
For  the  purposes  of  this  subpart: 

(a)  Administrative  cost  means  those 
costs  which  are  specifically  identified 
with  negotiating,  processing  and 
consummating  the  loan.  These  costs 
include,  but  are  not  necessarily  limited 
to:  legal  fees;  costs  of  preparing  and 
processing  loan  docimients;  and  an 
allocable  portion  of  salaries  and  related 
benefits  of  employees  engaged  in  the 
international  lending  function.  No 
portion  of  supervisory  and 
administrative  expenses  or  other 
indirect  expenses  such  as  occupancy 
and  other  similar  overhead  costs  shall 
be  included. 

(b)  Banking  institution  means  a  State 
member  bank;  bank  holding  company; 
Edge  Corporation  and  Agreement 
Corporation  engaged  in  banking. 
Banking  Institution  does  not  include  a 
foreign  banking  organization  as  defined 
in§211.21(n). 

(c)  Federal  banking  agencies  means 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Comptroller  of  the 
Currency,  and  the  Federal  Deposit 
Insurance  Corporation. 

(d)  International  assets  means  those 
assets  required  to  be  included  in 
banking  institutions'  Country  Exposure 
Report  forms  (FFIEC  No.  009). 

(e)  International  loan  means  a  loan  as 
defined  in  the  instructions  to  the  Report 
of  Condition  and  Income  for  the 
respective  banking  institution  (FFIEC 
Nos.  031  and  041)  and  made  to  a  foreign 
government,  or  to  an  individual,  a 
corporation,  or  other  entity  not  a  citizen 
of,  resident  in,  or  organized  or 
incorporated  in  the  United  States. 

(Q  Restructured  international  loan 
means  a  loan  that  meets  the  following 
criteria: 

(1)  The  borrower  is  unable  to  service 
the  existing  loan  according  to  its  terms 
and  is  a  resident  of  a  foreign  country  in 
which  there  is  a  generalized  inability  of 
public  and  private  sector  obligors  to 
meet  their  external  debt  obligations  on 
a  timely  basis  because  of  a  lack  of,  or 
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restraints  on  the  availability  of,  needed 
foreign  exchange  in  the  coimtry;  and 

(2)  The  terms  of  the  existing  loan  are 
amended  to  reduce  stated  interest  or 
extend  the  schedule  of  payments;  or 

(3)  A  new  loan  is  maae  to,  or  for  the 
benefit  of,  the  borrower,  enabling  the 
borrower  to  service  or  refinance  the 
existing  debt. 

(g)  Transfer  risk  means  the  possibility 
that  an  asset  cannot  be  serviced  in  the 
currency  of  payment  because  of  a  lack 
of,  or  restraints  on  the  availability  of, 
needed  foreign  exchange  in  the  country 
of  the  obligor. 

§211.43    Allocatad  transfer  risk  rssefve. 

(a)  Establishment  of  allocated  transfer 
risk  reserve.  A  banking  institution  shall 
establish  an  allocated  transfer  risk 
reserve  (ATRR)  for  specified 
international  assets  when  required  by 
the  Board  in  accordance  with  this 
section. 

(b)  Procedures  and  standards — (1) 
Joint  agency  determination.  At  least 
annually,  the  Federal  banking  agencies 
shall  determine  jointly,  based  on  the 
standards  set  forth  in  paragraph  (b)(2)  of 
this  section,  the  following: 

(i)  Which  international  assets  subject 
to  transfer  risk  warrant  establishment  of 
an  ATRR; 

(ii)  The  amount  of  the  ATRR  for  the 
specified  assets;  and 

(iii)  Whether  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(2)  Standards  for  requiring  ATRR — (i) 
Evaluation  of  assets.  "The  Federal 
banking  agencies  shall  apply  the 
following  criteria  in  determining 
whether  an  ATRR  is  required  for 
particular  international  assets: 

(A)  Whether  the  quality  of  a  banking 
institution's  assets  has  been  impaired  by 
a  protracted  inability  of  public  or 
private  obligors  in  a  foreign  coimtry  to 
make  payments  on  their  external 
indebtedness  as  indicated  by  such 
factors,  among  others,  as  whether: 

[1]  Such  obligors  have  failed  to  make 
full  interest  payments  on  external 
indebtedness:  or 

(2)  Such  obligors  have  failed  to 
comply  with  the  terms  of  any 
restructured  indebtedness;  or 

(J)  A  foreign  coimtry  has  failed  to 
comply  with  any  International  Monetary 
Fund  or  other  suitable  adjustment 
program;  or 

(B)  Whether  no  definite  prospects 
exist  for  the  orderly  restoration  of  debt 
service. 

(ii)  Determination  of  amount  of 
ATRR.  (A)  In  determining  the  amount  of 
the  ATRR,  the  Federal  banking  agencies 
shall  consider 

[1)  The  length  of  time  the  quality  of 
the  asset  has  been  impaired; 


(2)  Recent  actions  taken  to  restore 
debt  service  capability; 

(3)  Prospects  for  restored  asset 
quality;  and 

(4)  Such  other  factors  as  the  Federal 
banking  agencies  may  consider  relevant 
to  the  quality  of  the  asset. 

(B)  Tne  initiaJ  year's  provision  for  the 
ATRR  shall  be  ten  percent  of  the 
principal  amount  of  each  specified 
international  asset,  or  such  greater  or 
lesser  percentage  determined  by  the 
Federal  banking  agencies.  Additional 
provision,  if  any,  for  the  ATRR  in 
subsequent  years  shall  be  fifteen  percent 
of  the  principal  amount  of  each 
specified  international  asset,  or  such 
greater  or  lesser  percentage  determined 
by  the  Federal  banking  agencies. 

(3)  Board  notification.  Based  on  the 
joint  agency  determinations  under 
paragraph  (b)(1)  of  this  section,  the 
Board  shall  notify  each  banking 
institution  holding  assets  subject  to  an 
ATRR: 

(i)  Of  the  amount  of  the  ATRR  to  be 
established  by  the  institution  for 
specified  international  assets;  and 

(ii)  That  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(c)  Accounting  treatment  of  ATRR — 
(1)  Charge  to  current  income.  A  banking 
institution  shall  establish  an  ATRR  by  a 
charge  to  current  income  and  the 
amounts  so  charged  shall  not  be 
included  in  the  banking  institution's 
capital  or  surplus. 

(2)  Separate  accounting.  A  banking 
institution  shall  account  for  an  ATRR 
separately  from  the  Allowance  for  Loan 
and  Lease  Losses,  and  shall  deduct  the 
ATRR  from  "gross  loans  and  leases"  to 
arrive  at  "net  loans  and  leases."  The 
ATRR  must  be  established  for  each  asset 
subject  to  the  ATRR  in  the  percentage 
amount  specified. 

(3)  Consolidation.  A  banking 
institution  shall  establish  an  ATRR,  as 
required,  on  a  consolidated  basis.  For 
banks,  consolidation  should  be  in 
accordance  with  the  procedures  and 
tests  of  significance  set  forth  in  the 
instructions  for  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  (FFIEC  Nos.  031  and  041).  For 
bank  holding  companies,  the 
consolidation  shall  be  in  accordance 
with  the  principles  set  forth  in  the 
"Instructions  to  Consolidated  Financial 
Statements  for  Bank  Holding 
Companies"  (Form  F.R.  Y-9).  Edge  and 
Agreement  corporations  engaged  in 
banking  shall  report  in  accordance  with 
instructions  for  preparation  of  the 
Report  of  Condition  for  Edge  and 
Agreement  Corporations  (Form  F.R. 
2886b). 

(4)  Alternative  accounting  treatment. 
A  banking  institution  need  not  establish 


an  ATRR  if  it  writes  down  in  the  period 
in  which  the  ATRR  is  required,  or  has 
written  down  in  prior  periods,  the  value 
of  the  specified  international  assets  in 
the  requisite  amount  for  each  such  asset. 
For  purposes  of  this  paragraph, 
international  assets  may  be  written 
down  by  a  charge  to  the  Allowance  for 
Loan  and  Lease  Losses  or  a  reduction  in 
the  principal  amount  of  the  asset  by 
application  of  interest  payments  or 
other  collections  on  the  asset;  provided, 
that  only  those  international  assets  that 
may  be  charged  to  the  Allowance  for 
Loan  and  Lease  Losses  pursuant  to 
generally  accepted  accounting 
principles  may  be  written  down  by  a 
charge  to  the  Allowance  for  Loan  and 
Lease  Losses.  However,  the  Allowance 
for  Loan  and  Lease  Losses  must  be 
replenished  in  such  amount  necessary 
to  restore  it  to  a  level  which  adequately 
provides  for  the  estimated  losses 
inherent  in  the  banking  institution's 
loan  portfolio. 

(5)  Reduction  of  ATRR.  A  banking 
institution  may  reduce  an  ATRR  when 
notified  by  the  Board  or.  at  any  time,  by 
writing  down  such  amount  of  the 
international  asset  for  which  the  ATRR 
was  established. 

S  21 1 .44    Reporting  and  disclosur*  of 
intsmational  assets. 

(a)  Requirements.  (1)  Pursuant  to 
section  907(a)  of  the  International 
Lending  Supervision  Act  of  1983  (Title 
IX,  Pub.  L.  98-181,  97  Stat.  1153) 
(ILSA),  a  banking  institution  shall 
submit  to  the  Board,  at  least  quarterly, 
information  regarding  the  amounts  and 
composition  of  its  holdings  of 
international  assets. 

(2)  Pursuant  to  section  907(b)  of  ILSA. 
a  banking  institution  shall  submit  to  the 
Board  information  regarding 
concentrations  in  its  holdings  of 
international  assets  that  are  material  in 
relation  to  total  assets  and  to  capital  of 
the  institution,  such  information  to  be 
made  publicly  available  by  the  Board  on 
request. 

(b)  Procedures.  The  format,  content 
and  reporting  and  filing  dates  of  the 
reports  required  under  paragraph  (a)  of 
this  section  shall  be  determined  jointly 
by  the  Fedrral  banking  agencies.  The 
requirements  to  be  prescribed  by  the 
Federal  banking  agencies  may  include 
changes  to  existing  reporting  forms 
(such  as  the  Country  Exposure  Report, 
form  FFIEC  No.  009)  or  such  other 
requirements  as  the  Federal  banking 
agencies  deem  appropriate.  The  Federal 
banking  agencies  also  may  determine  to 
exempt  fiora  the  requirements  of 
paragraph  (a)  of  this  section  banking 
institutions  that,  in  the  Federal  banking 
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agencies'  judgment,  have  de  minimis 
holdings  of  international  assets. 

(c)  Reservation  of  authority.  Nothing 
contained  in  this  rule  shall  preclude  the 
Board  from  requiring  from  a  banking 
institution  such  additional  or  more 
frequent  information  on  the  institution's 
holding  of  international  assets  as  the 
Board  may  consider  necessary. 


§211.45    Accounting  for  fees  on 
international  loans. 

(a)  Restrictions  on  fees  for 
restructured  international  loans.  No 
banking  institution  shall  charge,  in 
connection  with  the  restructuring  of  an 
international  loan,  any  fee  exceeding  the 
administrative  cost  of  the  restructuring 
unless  it  amortizes  the  amount  of  the  fee 
exceeding  the  administrative  cost  over 
the  effective  life  of  the  loan. 


(b)  Accounting  treatment.  Subject  to 
paragraph  (a)  of  this  section,  banidng 
institutions  shall  account  for  fees  on 
international  loans  in  accordance  with 
generally  accepted  accounting 
principles. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  18,  2001. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

[FR  Doc.  01-26731  Filed  10-25-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Offic*  of  Foreign  Assets  Control 

31  CFR  Chapter  V  | 

Blocked  Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Foreign  Terrorist 
Organizations,  and  Specially 
Designated  Narcotics  Trafflckere: 
Additional  Designations  of  Terrorism- 
Relatad  Blocked  Persons 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Amendment  of  final  rule. 

SUMMARY:  The  Treasury  D^artment  is 
amending  appendix  A  to  31  CFR 
chapter  V  by  adding  the  names  of  45 
individuals  and  21  entities  who  are 
listed  on  the  annex  to  Executive  Order 
13224  of  September  23.  2001  (Blocking 
Property  and  Prohibiting  Transactions 
with  Persons  Who  Commit,  Threaten  to 
Commit,  or  Support  Terrorism),  or  have 
been  designated  pursuant  to  Executive 
Order  13224  as  blocked  persons  and  by 
amending  the  notes  to  the  appendices  to 
31  CFR  chapter  V  to  reflect  the  revisions 
to  appendix  A. 

DATES:  This  amendment  to  the  CFR  is 
effective  October  24,  2001.  With  regard 
to  those  persons  named  in  its  annex. 
Executive  Order  13224  was  effective  at 
12:01  a.m.  eastern  daylight  time  on 
September  24,  2001.  The  determinations 
made  by  the  Secretary  of  State  and  the 
Secretary  of  the  Treasury  were  effective 
at  8:00  a.m.  on  October  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury. 
Washington,  DC  20220.  tel.:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  dovraloading 
without  charge  in  ASCII  and  Adobe 
Acrobat*  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 


622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

Appendix  A  to  31  CFR  chapter  V 
contains  the  names  of  blocked  persons, 
specially  designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  and  specially  designated 
narcotics  traffickers  designated  pursuant 
to  the  various  economic  sanctions 
programs  administered  by  the  Office  of 
Foreign  Assets  Control  ("OFAC"). 

On  September  23,  2001,  President 
Bush  issued  Executive  Order  13224  (the 
"Order")  imposing  economic  sanctions 
on  persons  who  commit,  threaten  to 
commit,  or  support  certain  acts  of 
terrorism.  In  an  annex  to  the  Order, 
President  Bush  identified  12  individuals 
and  15  entities  whose  assets  are  blocked 
pursuant  to  the  Order.  This  final  rule 
adds  those  individuals  and  entities, 
along  with  additional  identifying 
information,  to  appendix  A. 

This  final  rule  also  adds  to  appendix 
A  8  individuals  who,  piusuant  to 
subsection  1(b)  of  the  Order,  have  been 
determined  by  the  Secretary  of  State,  in 
consultation  with  the  Secretary  of  the 
Treasury  and  the  Attorney  General,  to 
have  committed,  or  to  pose  a  significant 
risk  of  conunitting,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  security,  foreign  policy,  or 
economy  of  the  United  States. 

This  final  rule  also  adds  to  appendix 
A  25  individuals  and  6  entities  that, 
pursuant  to  subsections  1(c)  and  1(d)  of 
the  Order,  have  been  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State 
and  the  Attorney  General:  to  be  owned 
or  controlled  by,  or  to  act  for  or  on 
behalf  of,  persons  listed  on  the  annex  to 
the  Order  or  designated  pursuant  to 
subsection  1(b),  1(c),  or  l(d)(i)  of  the 
Order;  to  assist  in,  sponsor,  orprovide 
financial,  material,  or  technological 
support  for,  or  financial  or  other 
services  to  or  in  support  of,  acts  of 
terrorism  or  persons  listed  on  the  annex 
or  designated  pursuant  to  the  Order;  or 
to  be  otherwise  associated  with  persons 
listed  on  the  annex  to  the  Order  or 
designated  pursuant  to  subsection  1(b), 
1(c),  or  (l)(d)(i)  of  the  Order. 

All  property  and  interests  in  property 
of  these  listed  persons  that  are  in  the 
United  States,  that  come  within  the 
United  States,  or  that  come  within  the 
possession  or  control  of  United  States 
persons,  including  their  overseas 
branches,  are  blocked.  All  transactions 
by  U.S.  persons  or  within  the  United 
States  in  property  or  interests  in 
property  of  these  listed  persons  are 
prohibited  imless  licensed  by  the  Office 


of  Foreign  Assets  Control  or  exempted 
by  statute. 

OFAC  is  also  amending  note  6  to  the 
notes  to  the  appendices  to  31  CFR 
chapter  V  to  reflect  the  revisions  to 
appendix  A. 

For  those  persons  named  in  its  annex. 
Executive  Order  13224  was  effective  at 
12:01  a.m.  eastern  daylight  time  on 
September  23.  2001.  Designation  of 
other  persons  blocked  pursuant  to  the 
Order  by  the  Secretary  of  State  or  the 
Secretary  of  the  Treasury  were  effective 
at  8:00  a.m.  eastern  daylight  time  on 
October  12,  2001.  Public  notice  of 
blocking  is  effective  upon  the  date  of 
filing  with  the  Federal  Register,  or  upon 
prior  actual  notice. 

Because  this  rule  involves  a  foreign 
affairs  function,  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  does  not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  3 
U.S.C.  301,  50  U.S.C.  1601-1651,  50 
U.S.C.  1701-1706.  22  U.S.C.  287c,  and 
E.O.  13224  of  September  23,  2001.  the 
appendices  to  31  CFR  chapter  V  are 
amended  as  set  forth  below: 

Appendices  to  Chapter  V 

1.  The  notes  to  the  appendices  to  31 
CFR  chapter  V  are  amended  by 
amending  note  6  to  add  the  following 
entry  inserted  in  alphabetical  order  to 
read  as  follows: 

Notes:  *  •  • 

6.  *  *  * 
[SDGT]:  Executive  Order  13224,  66  PR  49079, 
September  25,  2001. 


Appendix  A — [Amended] 

2.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  adding  the  following 
names  inserted  in  alphabetical  order  to 
read  as  follows: 

ABDALLA.  Fazul  (see  MOHAMMED, 

Fazul  Abdullah)  (individual)  [SDGT). 
ABDALLAH,  Tarwat  Salah  (see 

SHIHATA.  Thirwat  Salah) 

(individual)  [SDGT). 
ABDEL  RAHMAN  (see  ATWAH, 

Muhsin  Musa  Matwalli)  (individual) 

(SDGT). 
ABDUL  RAHMAN  (see  ATWAH. 

Muhsin  Musa  Matwalli)  (individual) 

(SDGTJ. 
ABDULLAH,  Abdullah  Ahmed  (a.k.a. 

ABU  MARL\M;  a.k.a.  AL-MASRI. 
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Abu  Mohamed;  a.k.a.  SALEH), 
Afghanistan  (DOB  1963;  FOB  Egypt; 
Citizen  Egypt)  (individual)  [SDGT]. 
ABDULLAH.  Sheikh  Taysir  (see  ATIF. 
Muhammad)  (individual)  [SDT] 

(SDGT). 
ABDUREHMAN.  Ahmed  Mohammed 

(see  ALI,  Ahmed  Mohammed  Hamed) 

(individual)  (SDGT). 
ABU  ABDALLAH  (see  AL-IRAQI,  Abd 

al-Hadi)  (individual)  [SDGT]. 
ABU  FATIMA  (see  ALI.  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGT). 
ABU  HAFS  (see  ATIF.  Muhammad) 

(individual)  [SDT]  [SDGT]. 
ABU  HAFS  THE  MAURITANL\N  (a.k.a. 

AL-SHANQin.  Khalid;  a.k.a.  AI^ 

WALID,  Mafouz  Walad;  a.k.a.  AL- 

WALID,  Mahfouz  Ould;  a.k.a.  SLAHI, 

Mahamedou  Ould)  (DOB  1  Jan  1975) 

(individual)  [SDGTj. 
ABU  ISLAM  (see  AU,  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGTj. 
ABU  ISMAIL  (see  UTHMAN,  Omar 

Mahmoud)  (individual)  [SDGT]. 
ABU  KHADHJAH  (see  ALI,  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGT]. 
ABU  MAIUAM  (see  ABDULLAH. 

Abdullah  Ahmed)  (individual) 

[SDGT]. 
ABU  OMRAN  (see  AL-MUGHASSIL. 

Ahmad  Ibrahim)  (individual)  [SDGT). 
ABU  SAYYAF  GROUP  (a.k.a.  AL 

HARAKAT  AL  ISLAMIYYA)  [FTO] 

[SDGT]. 
ABU  SITTA,  Subhi  (see  ATIF. 

Muhammad)  (individual)  [SDT] 

[SDGT]. 
ABU  UMAR,  Abu  Omar  (see  UTHMAN, 

Omar  Mahmoud)  [SDTT]. 
ABU  ZUBAIDA  (see  ABU  ZUBAYDAH) 

(individual)  [SDGTj. 
ABU  ZUBAYDAH  (a.k.a.  ABU 

ZUBAIDA;  a.k.a.  AL-ViAHAB,  Abd 

Al-Hadi;  a.k.a.  HUSAIN,  Zain  Al- 

Abidin  Muhahbad;  a.k.a.  HUSAYN, 

Zayn  al-Abidin  Muhammad;  a.k.a. 

TARIQ)  (DOB  12  Mar  1971;  FOB 

Riyadh,  Saudi  Arabia)  (individual) 

[SDGT). 
ADBALLAH,  Fazul  (see  MOHAMMED, 

Fazul  Abdullah)  (individual)  [SDGT]. 
AGHA,  Haji  Abdul  Manan  (a.k.a. 

SAIYID,  Abd  Al-Man'am),  Pakistan 

(individual)  (SDGTj. 
AH  HAQ,  Dr.  Amin  (see  AL-HAQ, 

Amin)  (individual)  [SDGTj. 
AHMAD.  Abu  Bakr  (see  GHAILANI, 

Ahmed  Khalfan)  (individual)  [SDGTj. 
AHMAD,  Mufli  Rasheed  (see 

LADEHYANOY,  Mufti  Rashid 

Ahmad)  (individual)  [SDGT]. 
AHMAD,  Mustafa  Muhammad  (see 

SAI'ID,  Shaykh)  (individual)  [SDGTj. 
AHMAD.  Tariq  Anwar  al-Sayyid  (a.k.a. 

FARAG.  Hamdi  Ahmad;  a.k.a.  FATHI. 


Amr  Al-Fatih)  (DOB  15  Mar  1963; 
FOB  Alexandria,  Egypt)  (individual) 
[SDGT]. 
AHMED,  A.  (see  GHAILANI.  Ahmed 

Khalfan)  (individual)  [SDGTj. 
AHMED,  Abubakar  (see  GHAILANI, 

Ahmed  Khalfan)  (individual)  (SDGTj. 
AHMED,  Abubakar  K.  (see  GHAILANI, 
Ahmed  Khalfan)  (individual)  [SDGTj. 
AHMED,  Abubakar  Khalfan  (see 
GHAILANI,  Ahmed  Khalfan) 

(individual)  [SDGTj. 
AHMED.  Abubakary  K.  (see  GHAILANI, 
Ahmed  Khalfan)  (individual)  [SDGTj. 
AHMED,  Ahmed  (see  ALI,  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGTj. 
AHMED,  Ahmed  Khalfen  (see 

GHAILANI,  Ahmed  Khalfan) 

(individual)  [SDGT]. 
AHMED  HAMED  (see  ALI.  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGTj. 
AHMED  THE  EGYPTL\N  (see  AU. 

Ahmed  Mohammed  Hamed) 

(individual)  [SDGTj. 
AHMED  THE  TALL  (see  SWEDAN, 

Sheikh  Ahmed  Salim)  (individual) 

[SDGTj. 
"AHMED  THE  TANZANL\N"  (see 

GHAILANI,  Ahmed  Khalfan) 

(individual)  [SDGTj. 
AIADI,  Ben  Muhanunad  (see  BIN 

MUHAMMAD,  Ayadi  Chafiq) 

(individual)  [SDGTj. 
AIADY,  Ben  Muhammad  (see  BIN 

MUHAMMAD,  Ayadi  Chafiq) 

(individual)  [SDGTj. 
ALM  (see  AL-ITIHAAD  AL-ISLAMIYA) 

[SDGTj. 
AISHA,  Abu  (see  MOHAMMED,  Fazul 

Abdullah)  (individual)  [SDGTj. 
AL  HARAKAT  AL  ISLAMIYYA  (see 

ABU  SAYYAF  GROUP)  [FTO] 

[SDGTj. 
AL  MASRI,  Abd  Al  Wakil  (see  FADHIL. 

Mustafa  Mohamed)  (individual) 

(SDGTj. 
AL  QA'IDA  (see  AL  QAIDA)  [SDT] 

[FTO]  [SDGTj. 
AL  QAEDA  (see  AL  QAIDA)  [SDT] 

[FTO]  [SDGT]. 
AL  QAIDA  (a.k.a.  ISLAMIC  ARMY; 

a.k.a.  "THE  BASE";  a.k.a.  AL  QA'IDA; 

a.k.a.  AL  QAEDA;  a.k.a. 

INTERNATIONAL  FRONT  FOR 

FIGHTING  JEWS  AND  CRUSADES; 

a.k.a.  ISLAMIC  ARMY  FOR  THE 

LIBERATION  OF  HOLY  SITES;  a.k.a. 

ISLAMIC  SALVATION 

FOUNDATION;  a.k.a.  THE  GROUP 

FOR  THE  PRESERVATION  OF  THE 

HOLY  SITES;  a.k.a.  THE  ISLAMIC 

ARMY  FOR  THE  LIBERATION  OF 

THE  HOLY  PLACES;  a.k.a.  THE 

WORLD  ISLAMIC  FRONT  FOR  JIHAD 

AGAINST  JEWS  AND  CRUSADERS; 

a.k.a.  USAMA  BIN  LADEN 

NETWORK;  a.k.a.  USAMA  BIN 


LADEN  ORGANIZATION)  [SDT] 
[FTO]  [SDGT]. 
AL  RASHEED  TRUST  (see  AL  RASHID 

TRUST)  [SDGTj. 
AL  RASHID  TRUST  (a.k.a.  AL 
RASHEED  TRUST;  a.k.a.  AL- 
RASHEED  TRUST;  a.k.a.  AL-RASHID 
TRUST),  Kitab  Ghar,  4  Dar-el-Iftah,     • 
Nazimabad,  Karachi,  Pakistan;  Jamia 
Masjid,  Sulaiman  Park,  Begum  Pura. 
Lahore,  Pakistan;  Office  Dha'rb-i- 
M'unin,  opposite  Khyber  Bank, 
Abbottabad  Road,  Mansehra,  Pakistan; 
Office  Dha'rb-i-M'imin,  Z.R.  Brothers, 
Katchehry  Road,  Chowk  Yadgaar, 
Peshawar,  Pakistan;  Office  Dha'rb-i- 
M'unin,  Room  no.  3.  Third  Floor. 
Moti  Plaza,  near  Liaquat  Bagh.  Murree 
Road,  Rawalpindi,  Pakistan;  Office 
Dha'rb-i-M'unin,  Top  Floor,  Dr.  Dawa 
Khan  Dental  Clinic  Surgeon.  Main 
Baxar,  Mingora,  Swat.  Pakistan 
(Operations  in  Afghanistan:  Herat, 
Jalalabad.  Kabul,  Kandahar.  Mazar 
Sharif.  Also  operations  in:  Kosovo, 
Chechnya)  [SDGTj. 
AL  SUDANI,  Abu  Seif  (see 
MOHAMMED,  Fazul  Abdullah) 
(individual)  [SDGTj. 
AL  TANZANI.  Ahmad  (see  GHAILANI, 
Ahmed  Khalfan)  (individual)  (SDGTj. 
AL  WAFA  (see  WAFA 
HUMANITARL\N  ORGANIZATION) 
[SDGTj. 
AL  WAFA  ORGANIZATION  (see  WAFA 
HUMANITARL\N  ORGANIZATION) 
[SDGTj. 
AL  ZAWAHIRI,  Dr.  Ayman  (see  AL- 
2LAWAHIR1,  Ayman)  (individual) 
[SDT]  [SDGT). 
AL-'ADIL,  Saif  (see  AL-ADL.  Sayf) 

(individual)  [SDGTj. 
AL-ADL,  Sayf  (a.k.a.  AL-'ADIL,  Saif) 
(DOB  1963;  FOB  Egypt)  (individual) 
[SDGTj. 
AL-AHDAL,  Mohammad  Hamdi  Sadiq 
(see  AL-HAMATI,  Muhammad) 
(individual)  [SDGTj. 
AL-/VMRIKI,  Abu-Ahmad  (see  HIJAZI. 

Riad)  (individual)  [SDGT]. 
AL-FILISTINI,  Abu  Qatada  (see 
UTHMAN,  Omar  Mahmoud) 
(individual)  [SDGTj. 
AL-HAMATI,  Muhammad  (a.k.a.  AL- 
AHDAL,  Mohammad  Hamdi  Sadiq: 
a.k.a.  AL-MAKKI,  Abu  Asim).  Yemen 
(individual)  [SDGTj. 
AL-HAMATI  SWEETS  BAKERIES,  Al- 
Mukallah,  Hadhramawt  Govemorate, 
Yemen  [SDGTj. 
AL-HAQ.  Amin  (a.k.a.  AMIN, 
Muhammad;  a.k.a.  AH  HAQ,  Dr. 
Amin;  a.k.a.  UL-HAQ,  Dr.  Amin) 
(DOB  1960:  FOB  Nangahar  Province, 
A^banistan)  (individual)  [SDGTj. 
AL-HAWEN,  Abu-Ahmad  (see  HIJAZI, 

Riad)  (individual)  [SDGTj. 
AL-HOURI,  Ali  Saed  Bin  Ali  (see  EL- 
HOORIE,  Ali  Saed  Bin  Ali) 
(individual)  [SDGTj. 
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AL-IRAQI.  Abd  al-Hadi  (a.k.a.  ABU 

ABDALLAH;  a.k.a.  AL-IRAQI.  Abdal 

al-Hadi)  (individual)  [SDGT]. 
AL-IRAQI,  Abdal  al-Hadi  (see  AL- 
IRAQI.  Abd  al-Hadi)  (individual) 

[SDGT]. 
AL-mHAAD  AL-ISLAMIYA  (a.k.a. 

ALM)  (SDGT). 
AL-JADAWI,  Saqar  (DOB  t965) 

(individual)  [SDGT]. 
AL-JAMAAH  AL-ISLAMIYAH  AL- 

MUSALLAH  (see  ARMED  ISLAMIC 

GROUP)  [FTO]  [SDGTj. 
AL-JIHAD  (a.k.a.  EGYFHAN  AL-JIHAD; 

a.k.a.  EGYFITAN  ISLAMIC  JIHAD; 

a.k.a.  JIHAD  GROUP:  a.k.a.  NEW 

JIHAD)  [SDT]  [FTO]  [SDGT]. 
AL-KADR.  Ahmad  Sa'id  (a.k.a.  AL- 

KANADI.  Abu  Abd  Al-Rahman)  (DOB 

01  Mar  1948;  POB  Cairo,  Egypt) 

(individual)  [SDGTj. 
AL-KANADI.  Abu  Abd  Al-Rahman  (see 

AL-KADR.  Ahmad  Sa'id)  (individual) 

[SDGT]. 
AL-iONI,  Usama  (see  MSALAM.  Fahid 

Mohammed  Ally)  (individual) 

[SDGT]. 
AL-LIBI.  Anas  (see  AL-LIBY.  Anas) 

(individual)  [SDGT]. 
AL-UBI.  Ibn  Al-Shaykh  (individual) 

[SDGT]. 
AL-LIBY.  Anas  (a.k.a.  AL-LIBI,  Anas; 

a.k.a.  AL-RAGHIE.  Nazih;  a.k.a.  AL- 

RAGHIE.  Nazih  Abdul  Hamed;  a.k.a. 

AL-SABAI,  Anas).  Afghanistan  (DOB 

30  Mar  1964;  alt.  DOB  14  May  1964; 

POB  Tripoli,  Libya;  Citizen  Libya) 

(individual)  [SDGT]. 
AL-MAGHRIBI.  Rashid  (see  HIJAZI. 

Riad)  (individual)  [SDGT]. 
AL-MAKKI,  Abu  Asim  (see  AL- 

HAMATI.  Muhammad)  (individual) 

[SDGTj. 
AL-MASRI.  Abu  Hafs  (see  ATIF. 

Miihammad)  (individual)  [SDT] 

[SDGTj. 
AL-MASRI.  Abu  Mohamed  (see 

ABDULLAH,  Abdullah  Ahmed) 

(individual)  [SDGTj. 
AL-MASRI.  Ahmad  (see  AU.  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGTj. 
AL-MUGHASSIL,  Ahmad  Ibrahim 

(a.k.a.  AL-MUGHASSIL,  Ahmed 

Ibrahim;  a.k.a.  ABU  OMRAN)  (DOB 

26  Jun  1967;  POB  QaUf— Bab  al 

Shamal,  Saudi  Arabia;  Citizen  Saudi 

Arabia)  (individual)  [SDGTj. 
AL-MUGHASSIL,  Ahmed  Ibrahim  (see 

AL-MUGHASSIL,  Ahmad  Ibrahim) 

(individual)  [SDGTj. 
AL-MUHAJIR,  Abdul  Rahman  (see 

ATWAH,  Muhsin  Musa  Matwalli) 

(individual)  [SIXITj. 
AL-NAMER,  Mohammed  K.A.  (see 

ATWAH.  Muhsin  Musa  Matwalli) 

(individual)  [SDGTj. 
AL-NASSER,  Abdelkarim  Hussein 

Mohamed  (POB  Al  Ihsa.  Saudi  Arabia; 


Citizen  Saudi  Arabia)  (individual) 

(SDGT). 
AL-NUBI,  Abu  (see  FADHIL.  Mustafa 

Mohamed)  (individual)  [SDGTj. 
AL-NUR  HONEY  CENTER  (see  AL-NUR 

HONEY  PRESS  SHOPS)  [SDGTj. 
AL-NUR  HONEY  PRESS  SHOPS  (a.k.a. 

AL-NUR  HONEY  CENTER).  Sanaa, 

Yemen  (SDGTj. 
AL-QADI.  Yasin  (a.k.a.  KADI.  Shaykh 

Yassin  Abdullah;  a.k.a.  KAHDI. 

Yasin).  Jeddah.  Saudi  Arabia 

(individual)  [SDGTj 
AL-RAGHIE,  Nazih  (see  AL-LIBY.  Anas) 

(individual)  [SDGTj. 
AL-RAGHIE.  Nazih  Abdul  Hamed  (see 

AL-LIBY.  Anas)  (individual)  [SDGTj. 
AL-RASHEED  TRUST  (see  AL  RASHID 

TRUST)  [SDGTj. 
AL-RASHID  TRUST  (see  AL  RASHID 

TRUST)  (SDGT). 
AL-SABAI.  Anas  (see  AL-LIBY,  Anas) 

(individual)  [SDGTj. 
AL-SHAHID,  Abu-Ahmad  (see  HIJAZI. 

Riad)  (individual)  [SDGTj. 
AL-SHANQITI.  Khalid  (see  ABU  HAFS 

THE  MAURITANL\N)  (individual) 

[SDGT]. 
AL-SHARIF.  Sa'd  (DOB  1969;  POB 

Saudi  Arabia)  (individual)  [SDGTj. 
AL-SHIFA'  HONEY  PRESS  FOR 

INDUSTRY  AND  COMMERCE,  P.O. 

Box  8089,  Al-Hasabah.  Sanaa.  Yemen; 

By  the  Shrine  Next  to  the  Gas  Station. 

Jamal  Street.  Ta'iz,  Yemen;  Al-rudh 

Square,  Khur  Maksar,  Aden.  Yemen;  , 

Al-Nasr  Street.  Doha.  Qatar  [SDGTj. 
AL-SURIR.  Abu  Islam  (see  ALI.  Ahmed 

Mohammed  Hamed)  (individual) 

fSDGTl 
AL-WAHAB.  Abd  Al-Hadi  (see  ABU 

ZUBAYDAH)  (individual)  [SDGTj. 
AL-WALID.  Mafouz  Walad  (see  ABU 

HAFS  THE  MAURITANL\N) 

(individual)  [SDGTj. 
AL-WALID.  Mahfouz  Ould  (see  ABU 

HAFS  THE  MAURITANL\N) 

(individual)  (SDGTj. 
AL-YACOUB,  Ibrahim  Salih 

Mohammed  (DOB  16  Oct  1966;  POB 

Tarut,  Saudi  Arabia;  Citizen  Saudi 

Arabia)  (individual)  (SDGTj. 
AL-ZAWAHIRI.  Aiman  Muhanunad 

Rabi  (see  AL-ZAWAHIRI,  Ayman) 

(individual)  [SDT]  [SDGTj. 
AL-ZAWAHIRI.  Ayman  (a.k.a.  AL 

ZAWAHIRI.  Dr.  Ayman;  a.k.a.  AL- 
ZAWAHIRI.  Aiman  Muhammad  Rabi; 

a.k.a.  SALIM.  Ahmad  Fuad). 

Operational  and  Military  Leader  of 

JIHAD  GROUP  (DOB  19  Jun  1951; 

POB  Giza,  Egypt;  Passport  No. 

1084010  (Egypt);  alt.  Passport  No. 

19820215)  (individual)  [SDT]  [SDGTj. 
ALI.  Ahmed  Khalfan  (see  GHAILANI, 

Ahmed  Khalfan)  (individual)  [SDGTj. 
ALI.  Ahmed  Mohammed  (see  ALI. 

Ahmed  Mohammed  Hamed) 

(individual)  (SDGTj. 


ALI.  Ahmed  Mohammed  Hamed  (a.k.a. 

ABDUREHMAN.  Ahmed  Mohanuned; 

a.k.a.  ABU  FATIMA;  a.k.a.  ABU 

ISLAM;  a.k.a.  ABU  KHADHJAH;  a.k.a. 

AHMED.  Ahmed;  a.k.a.  AHMED 

HAMED;  a.k.a.  Ahmed  The  Egyptian; 

a.k.a.  ALI.  Hamed;  a.k.a.  ALI.  Ahmed 

Mohammed;  a.k.a.  AL-MASRI, 

Ahmad;  a.k.a.  AL-SURIR,  Abu  Islam; 

a.k.a.  HEMED.  Ahmed;  a.k.a.  SHIEB, 

Ahmed;  a.k.a.  SHUAIB),  Afghanistan 

(DOB  1965;  POB  Egypt;  Citizen  Egypt) 

(individual)  [SDGTj. 
ALI,  Fade!  Abdallah  Mohammed  (see 

MOHAMMED,  Fazul  Abdullah) 

(individual)  [SDGTj. 
ALI,  Hamed  (see  ALI,  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGTj. 
ALI,  Hassan  (see  FADHIL,  Mustafa 

Mohamed)  (individual)  [SDGTj. 
AU,  Salem  (see  MOHAMMED,  Khalid 

Shaikh)  (individual)  [SDGTj. 
ALLY,  Ahmed  (see  SWEDAN,  Sheikh 

Ahmed  Salim)  (individual)  [SDGTj. 
ALLY,  Fahid  Mohammed  (see 

MSALAM.  Fahid  Mohammed  Ally) 

(individual)  [SDGTj. 
AMDM.  Muhammad  (see  AL-HAQ, 

Amin)  (individual)  [SDGTj. 
ANIS,  Abu  (see  FADHIL.  Mustafa 

Mohamed)  (individual)  [SDGTj. 
ARMED  ISLAMIC  GROUP  (a.k.a.  AL- 

JAMA'AH  AL-ISLAMIYAH  AL- 

MUSALLAH;  a.k.a.  GL\;  a.k.a. 

GROUPEMENT ISLAMIQUE  ARME) 

[FTO]  [SDGTj. 
ARMY  OF  MOHAMMED  (see  JAISH-I- 

MOHAMMED)  (SDGTj. 
ASBAT  AL-ANSAR  [SDGT]. 
ATEF,  Muhammad  (see  ATIF, 

Muhammad)  (individual)  [SDT] 

[SDGTj. 
ATIF.  Mohamed  (see  ATIF. 

Muhammad)  (individual)  [^DT] 

(SDGTj. 
ATIF.  Muhanunad  (a.k.a.  AL-MASRI. 

Abu  Hafs;  a.k.a.  ABDULLAH.  Sheikh 

Taysir;  a.k.a.  ABU  HAFS;  a.k.a.  ABU 

SITTA.  Subhi;  a.k.a.  ATEF. 

Muhammad;  a.k.a.  ATIF.  Mohamed; 

a.k.a.  EL  KHABIR.  Abu  Hafs  el  Masry; 

a.k.a.  TAYSIR)  (DOB  1951;  alt.  DOB 

1956  alt.  DOB  1944;  POB  Alexandria, 

Egypt)  (individual)  [SDT]  (SDGTj. 
ATWA,  AU  (a.k.a.  BOUSLIM,  Ammar 

Mansoin;  a.k.a.  SALIM.  Hassan 

Rostom),  Lebanon  (DOB  1960;  POB 

Lebanon;  Citizen  Lebanon) 

(individual)  [SDGTj. 
ATWAH.  Muhsin  Musa  Matwalli  (a.k.a. 

ABDEL  RAHMAN;  a.k.a.  ABDUL 

RAHMAN;  a.k.a.  AL-MUHAJIR. 

Abdul  Rahman;  a.k.a.  AL-NAMER, 

Mohammed  K.A.).  A|ghanistan  (DOB 

19  Jun  1964;  POB  Egypt;  Citizen 

Egypt)  (individual)  [SDGTj. 
AYADI CHAFDC.  Ben  Muhammad  (see 

BIN  MUHAMMAD,  Ayadi  Chafiq) 

(individual)  [SDGTj. 
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AYADI  SHAFIQ,  Ben  Muhammad  (see 
BIN  MUHAMMAD,  Ayadi  Chafiq) 
(individual)  [SDGTj. 
BAHAMAD  (see  SWEDAN,  Sheikh 

Ahmed  Salim)  (individual)  [SDGTJ. 
BAHAMAD,  Sheik  (see  SWEDAN, 

Sheikh  Ahmed  Salim)  (individual) 

[SDGTj. 
BAHAMADI.  Sheikh  (see  SWEDAN, 

Sheikh  Ahmed  Salim)  (individual) 

[SDGTj. 
BAKR.  Abu  (see  GHAILANI,  Ahmed 

Khalfan)  (individual)  [SDGTj. 
"THE  BASE"  (see  AL  QAIDA)  [SDT] 

[FTOj  [SDGTj. 
BIN  KHALID.  Fahd  Bin  Adballah  (see 

MOHAMMED.  Khalid  Shaikh) 

(individual)  [SDGTj. 
BIN  LADEN.  Osama  (see  BIN  LADEN. 

Usama)  (individual)  [SDT]  [SDGTJ. 
BIN  LADEN.  Usama  (a.k.a.  BIN  LADIN, 

Usama  bin  Muhammad  bin  Awad; 

a.k.a.  BIN  LADEN.  Osama;  a.k.a.  BIN 

LADIN,  Osama;  a.k.a.  BIN  LADIN, 

Osama  bin  Muhammad  bin  Awad; 

a.k.a.  BIN  LADIN,  Usama)  (DOB  30  Jul 

57;  alt.  DOB  1958;  POB  Jeddah,  Saudi 

Arabia:  alt.  POB  Yemen)  (individual) 

[SDT]  [SDGTj. 
BIN  LADIN,  Osama  (see  BIN  LADEN, 

Usama)  (individual)  (SDT]  (SDGTj. 
BIN  LADIN,  Osama  bin  Muhammad  bin 

Awad  (see  BIN  LADEN,  Usama) 

(individual)  [SDT]  [SDGTj. 
BIN  LADIN,  Usama  (see  BIN  LADEN. 

Usama)  (individual)  [SDT]  [SDGTj. 
BIN  LADIN,  Usama  bin  Muhammad  bin 

Awad  (see  BIN  LADEN,  Usama) 

(individual)  [SDT]  [SDGTj. 
BIN  MARWAN.  Bilal  (DQB  1947) 

(individual)  [SDGTj. 
BIN  MUHAMMAD,  Ayadi  Chafiq  (a.k.a. 

AYADI  SHAFIQ,  Ben  Muhammad; 

a.k.a.  AYADI  CHAFDC.  Ben 

Muhammad;  a.k.a.  AIADI.  Ben 

Muhammad;  a.k.a.  AIADY,  Ben 

Muhammad).  Helene  Meyer  Ring  10- 

1415-80809,  Munich,  Germany;  129 

Park  Road,  NW8,  London,  England;  28 

Chaussee  de  Lille,  Mouscron, 

Belgium;  Darvingasse  1/2/58-60, 

Vienna,  Austria;  Tunisia  (DOB  21  Jan 

1963;  POB  Safeis  (Sfax),  Tunisia) 

(individual)  [SDGTJ. 
BOUSLIM,  Ammar  Mansour  (see 

ATWA,  AU)  (individual)  [SDGTJ. 
DARKAZANLI,  Mamoun,  Uhlenhorster 

Weg  34  11,  Hamburg.  22085  Germany 

(DOB  4  Aug  1958;  POB  Aleppo,  Syria; 

Passport  No.  1310636262  (Germany)) 

(individual)  [SDGTJ. 
DARKAZANU  COMPANY  (see 

MAMOUN  DARKAZANU  IMPORT- 
'       EXPORT  COMPANY)  (SDCTJ. 
DARKAZANU  EXPORT-IMPORT 

SONDERPOSTEN  (see  MAMOUN 

DARKAZANU  IMPORT-EXPORT 

COMPANY)  (SDGTJ. 
EGYPTIAN  AL-JIHAD  (see  AL-JIHAD) 

(son  (FTOl  [SDGTJ. 


EGYPTL\N  ISLAMIC  JIHAD  (see  AL- 
JIHAD)  [SDT]  [FTOj  (SDGTj. 
EL  KHABIR,  Abu  Hafs  el  Masry  (see 

ATIF,  Muhammad)  (individual)  (SDTj 

[SDGTj. 
EL-HOORIE,  AU  Saed  Bin  AU  (a.k.a.  AL- 

HOURI,  All  Saed  Bin  AU;  a.k.a.  EL- 

HOURI.  AU  Saed  Bin  AU)  (DOB  10  Jul 

1965;  alt.  DOB  11  Jul  1965;  POB  El 

Dibabiya,  Saudi  Arabia;  Citizen  Saudi 

Arabia)  (individual)  [SDGTj. 
EL-HOURI.  AU  Saed  Bin  AU  (see  EL- 
HOORIE.  AU  Saed  Bin  AU) 

(individual)  [SDGTj. 
ELBISHY,  Moustafa  AU  (see  F/VDHIL. 

Mustafe  Mohamed)  (individual) 

[SDGTj. 
FADHIL,  Mustafa  Mohamed  (a.k.a. 

ELBISHY,  Moustafa  Ali;  a.k.a. 

MOHAMMED,  Mustafa;  a.k.a.  FAZUL. 

Mustafa;  a.k.a.  HUSSEIN;  a.k.a.  AU. 

Hassan;  a.k.a.  FADIL.  Mustafe 

Muhamad;  a.k.a.  AL  MASRI.  Abd  Al 

Wakil;  a.k.a.  ANIS,  Abu;  a.k.a. 

YUSSRR,  Abu;  a.k.a.  AU,  Hassan; 

a.k.a.  MAN,  Nu;  a.k.a.  KHALID;  a.k.a. 

JIHAD.  Abu;  a.k.a.  AL-NUBI,  Abu) 

(DOB  23  Jun  1976;  POB  Cairo,  Egypt; 

Qtizen  Egypt;  alt.  Citizen  Kenya; 

Kenyan  ID  No.  12773667;  Serial  No. 

201735161)  (individual)  (SDGTJ. 
FADIL,  Mustafa  Muhamad  (see  FADHIL, 

Mustafa  Mohamed)  (individual) 

[SDGT]. 
FARAG,  Hamdi  Ahmad  (see  AHMAD, 

Tariq  Anwar  al-Sayyid)  (individual) 

(SDGTj. 
FATHI,  Amr  Al-Fatih  (see  AHMAD, 

Tariq  Anwar  al-Sayyid)  (individual) 

[SDGT].     . 
FAZUL,  AbdaUa  (see  MOHAMMED, 

Fazul  Abdullah)  (individual)  [SDGTj. 
FAZUL,  AbdaUah  (see  MOHAMMED, 

Fazul  Abdullah)  (individual)  (SDGTj. 
FAZUL,  AbdaUah  Mohammed  (see 

MOHAMMED,  Fazul  AbduUah) 

(individual)  [SDGTj. 
FAZUL,  Haroon  (see  MOHAMMED, 

Fazul  Abdullah)  (individual)  [SDGTj. 
FAZUL,  Harun  (see  MOHAMMED. 

Fazul  AbduUah)  (individual)  [SDGTj. 
FAZUL.  Mustafa  (see  FADHIL,  Mustafa 

Mohamed)  (individual)  [SDGTJ. 
"FOOPEE"  (see  GHAILANI.  Ahmed 

Khalfan)  (individual)  [SDGTj. 
"FUPI"  (see  GHAILANI.  Ahmed 
Khalfan)  (individual)  [SDGTj. 
GARBAYA.  Ahmed  (see  IZZ-AL-DIN. 

Hasan)  (individual)  [SDGT]. 
GHAILANI.  Abubakaiy  Khalfan  Ahmed 
(see  GHAILANI.  Ahmed  Khalfan) 
(individual)  [SDGTj. 
GHAILANI.  Ahmed  (see  GHAILANI.  Ahmed 

Khal&n)  (individual)  [SDGT]. 
GHAILANI.  Ahmed  Khalhn  (a.k.a.  GHILAN1. 

Ahmad  Khalafui:  a.k.a.  AHMED,  Ahmed 

Khalfan:  a.k.a.  AHMED,  Abubakar  K.;  a.k.a. 

AHMED,  Abubakaiy  K.;  aiua.  AHMED, 

Abubakar,  a.k.a.  AHMAD.  Abu  Bakr.  a.k.a. 


AHMED.  A.;  a.k.a.  KHALFAN.  Ahmed; 
a.La.  AU.  Ahmed  Khalfan;  a.k.a.  AHMED. 
Abubakar  Khalfan;  a.k.a.  GHAILANI. 
Ahmed;  a.k.a.  AL  TANZANl,  Ahmad;  a.k.a. 
KHABAR.  Abu;  a.k.a.  BAKR,  Abu;  a.k.a. 
GHAILANI,  Abubakarv  Khalfan  Ahmed: 
9.k.a.  HUSSEIN,  Mahahidh  Abubakar 
Ahmed  Abdallah:  a.k.a.  MOHAMMED. 
Shariff  Omar;  a.k.a.  "FCXDPIE";  a.k.a. 
"FUPI";  a.k.a.  "AHMED  THE 
TANZANL\N  •)  (DOB  14  Mar  1974:  alt. 
DOB  13  Apr  1974;  alt.  DOB  14  Apr  1974; 
alt.  DOB  1  Aug  1970;  POB  Zanzibar, 
Tanzania:  Citizen  Tanzania)  (individual) 
[SDGT). 
GHILANI.  Ahmad  Khalafan  (see  GHAILANI, 

Ahmed  Khalfan)  (individual)  (SDGT). 
GIA  (see  ARMED  ISLAMIC  GROUP)  [FTOj 

(SDGTj. 
THE  GROUP  FOR  THE  PRESERVATION  OF 
THE  HOLY  SITES  (see  AL  QAIDA)  ISDTj 
[FTO]  [SDGT). 
GROUPEMENT  ISLAMIQUE  ARME  (see 

ARMED  ISLAMIC  GROUP)  [FTO]  ISDGT). 
GSPC  (see  SALAHST  GROUP  FOR  CALL 

AND  COMBAT)  [SDGT]. 
HARAKAT  UL-ANSAR  (see  HARAKAT  UL- 

MUJAHTOIN)  (FTO]  [SDGTj. 
HARAKAT  UL-MUjAHIDEEN  (see 
HARAKAT  UL-MUJAHIDIN)  [FTOj 
(SDGTl. 
HARAKAT  UL-MUJAHIDIN  (a.k.a. 
HARAKAT  UL-MUJAHIDEEN;  a.k.a. 
HARAKAT  UL-ANSAR;  a.k.a.  HUA;  a.k.a 
HUM)  (FTO)  [SDGT]. 
HAROON  (see  MOHAMMED.  Fazul 

Abdullah)  (individual)  ISDGT). 
HAROUN,  Fadhil  (see  MOHAMMED,  Fazul 

Abdullah)  (individual)  ISDGT]. 
HARUN  (see  MOHAMMED,  Fazul  Al^ullah) 

(individual)  (SDGT). 
HAS  AN  A  YN,  Nasr  Fahmi  Nasr  (see  SALAH, 

Muhammad)  (individual)  (SDGT). 
HEMED,  Ahmed  (see  ALI,  Ahmed 

Mohammed  Hamed]  (individual)  (SDGT). 
HENIN,  Ashraf  Refaal  Nabith  (see 
MOHAMMED.  Khalid  Shaikh)  (individual) 
[SDGT]. 
HIJAZI,  Raed  M.  (see  HIJAZI.  Riad) 

(individual)  (SDGT]. 
HIJAZI.  Riad  (a.k.a.  HIJAZI,  Raed  M.; 
a.k.a.  AL-HAWEN,  Abu-Ahmad;  a.k.a. 
AL-MAGHRIBI,  Rashid;  a.k.a.  AL- 
AMRDG.  Abu-Ahmad;  a.k.a.  AL- 
SHAHID.  Abu-Ahmad).  Jordan  (DOB 
1968;  POB  CaUfomia,  U.S.A.;  SSN 
548-91-5411)  (individual)  [SDGTj. 
HUA  (see  HARAKAT  UL-MUJAHIDIN) 

(FTOj  [SDGTj. 
HUM  (see  HARAKAT  UL-MUJAHIDIN) 

[FTOj  [SDGTj. 
HUSAIN.  Zain  Al-Abidin  Muhahhad 
(see  ABU  ZUBAYDAH)  (individual) 
[SDGTj. 
HUSAYN,  Zayn  al-Abidin  Muhammad 
(see  ABU  ZUBAYDAH)  (individual) 
(SDGTj. 
HUSSEIN  (see  FADHIL,  Mustafa 

Mohamed)  (individual)  [SDGTj. 
HUSSEIN,  Mahafudh  Abubakar  Ahmed 
AbdaUah  (see  GHAILANI,  Ahmed 
Khalfan)  (individual)  [SDGTj. 
IMU  (see  ISLAMIC  MOVEMENT  OF 
UZBEKISTAN)  (FTOJ  [SDGTJ. 
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INTERNATIONAL  FRONT  FOR 

HGHTING  JEWS  AND  CRUSADES 

(see  AL  QAIDA)  [SDT]  [FTO]  [SDGT]. 
ISLAMIC  ARMY  (see  AL  QAIDA)  [SDT] 

[FTO]  [SDGT). 
THE  ISLAMIC  ARMY  FOR  THE 

LIBERATION  OF  THE  HOLY  PLACES 

(see  AL  QAIDA)  [SDT]  [FTO]  [SDGT]. 
ISLAMIC  ARMY  FOR  THE 

LIBERATION  OF  HOLY  SITES  (see 

AL  QAIDA)  [SDT]  [FTO]  [SDGT). 
ISLAMIC  ARMY  OF  ADEN  [SDGT]. 
ISLAMIC  MOVEMENT  OF 

UZBEKISTAN  (a.k.a.  IMU)  [FTO) 

ISDGT). 
ISLAMIC  SALVATION  FOUNDATION 

(see  AL  QAIDA)  [SDT]  [FTO]  [SDGT]. 
EZ-AL-DIN,  Hasan  (a.k.a.  GARBAYA, 

Ahmed;  a.k.a.  SA-ID;  a.k.a. 

SALWWAN,  Samir).  Lebanon  (DOB 

1963;  FOB  Lebanon;  Citizen  Lebanon) 

(individual)  [SDGT]. 
JAISH-I-MOHAMMED  (a.k.a.  ARMY  OF 

MOHAMMED).  Pakistan  [SDGT). 
JAM'IYAT  AL  TA'AWUN  AL 

ISLAMIYYA  (see  JAM'YAH 

TA'AWUN  AL-ISLAML\}  [SDGT]. 
JAM'YAH  TA'AWUN  AL-ISLAML\ 

(a.ka.  JAM'IYAT  AL  TA'AWUN  AL 

ISLAMIYYA;  a.k.a.  JIT;  a.k.a. 

SOCIETY  OF  ISLAMIC 

COOPERATION),  Qandahar  City, 

Afehanistan  [SDGT]. 
JIHAjD.  Abu  (see  FADHIL,  Mustafa 

Mohamed)  (individual)  [SDGT]. 
JIHAD  GROUP  (see  AL-JIHAD)  [SDT] 

[FTO]  (SDGT). 
JIT  (see  JAM'YAH  TA'AWUN  AL- 

ISLAML\)  [SDGT]. 
KADI,  Shaykh  Yassin  Abdullah  (see  AL- 

QADI.  Yasin)  (individual)  [SDGT]. 
KAHDI,  Yasin  (see  AL-QADI,  Yasin) 

(individual)  [SDGT]. 
KHABAR.  Abu  (see  GHAILANI,  Ahmed 

Khalfan)  (individual)  [SDGT]. 
KHALFAN,  Ahmed  (see  GHAILANI, 

Ahmed  Khalfan)  (individual)  [SDGT]. 
KHALID  (see  FADHIL,  Mustafa 

Mohamed)  (individual)  [SDGT]. 
LADEHYANOY,  Mufti  Rashid  Ahmad 

(a.k.a.  LUDHL\NVI,  Mufti  Rashid 

Ahmad;  a.k.a.  AHMAD,  Mufti 

Rasheed;  a.k.a.  WADEHYANOY. 

Mufti  Rashid  Ahmad),  Karachi, 

Pakistan  (individual)  [SDGT]. 
LE  GROUPE  SALAHSTE  POUR  LA 

PREDICATION  ET  LE  COMBAT  (see 

SALAFIST  GROUP  FOR  CALL  AND 

COMBAT)  [SDGT]. 
LIBYAN  ISLAMIC  HGHTING  GROUP 

ISDGT). 
LUDHL\NVI,  Mufti  Rashid  Ahmad  (see 

LADEHYANOY,  Mufti  Rashid 

Ahmad)  (individual)  [SDGT). 
LUQMAN,  Abu  (see  MOHAMMED, 

Fazul  Abdullah)  (individual)  [SDGT]. 
MAKHTAB  AL-KHIDAMAT/AL  KIFAH, 

House  no.  125,  Street  54,  Phase  II, 

Hayatabad,  Peshawar,  Pakistan 

[SDGT]. 


MAMOUN  DARKAZANU  IMPORT- 
EXPORT  COMPANY  (a.k.a. 

DARKAZANU  COMPANY;  a.k.a. 

DARKAZANU  EXPORT-IMPORT 

SONDERPOSTEN),  Uhlenhorsterweg 

34  11,  Hamburg,  Germany  [SDGT). 
MAN,  Nu  (see  FADHIL,  Mustafa 

Mohamed)  (individual)  [SDGT]. 
MOHAMMED,  Fazul  (see 

MOHAMMED,  Fazul  Abdullah) 

(individual)  [SDGT]. 
MOHAMMED,  Fazul  Abdilahi  (see 

MOHAMMED,  Fazul  AbduUah) 

(individual)  [SDGT). 
MOHAMMED,  Fazul  Abdullah  (a.k.a. 

FAZUL.  Abdallah;  a.k.a.  FAZUL. 

Abdalla;  a.k.a.  FAZUL.  Abdallah 

Mohammed:  a.k.a.  MOHAMMED, 

Fazul  Abdilahi;  a.k.a.  ADBALLAH, 

Faz\il;  a.k.a.  ABDALLA,  Fazul;  a.k.a. 

MOHAMMED.  Fazul;  a.k.a.  HAROON; 

a.k.a.  HARUN;  a.k.a.  FAZUL,  Haroon; 

a.k.a.  FAZUL.  Harun;  a.k.a. 

MUHAMAD,  Fadil  AbdaUah;  a.k.a. 

HAROUN.  Fadhil;  a.k.a.  AL  SUDANI, 

Abu  Seif;  a.k.a.  AISHA.  Abu;  a.k.a. 

LUQMAN,  Abu;  a.k.a.  AU,  Fadel 

Abdallah  Mohammed;  a.k.a. 

MOHAMMED,  Fouad)  (DOB  25  Aug 

1972;  alt.  DOB  25  Dec  1974;  alt.  DOB 

25  Feb  1974;  FOB  Moroni.  Comoros 

Islands;  Citizen  Comoros;  alt.  Citizen 

Kenya)  (individual)  [SDGT). 
MOHAMMED.  Fouad  (see 

MOHAMMED,  Fazul  Abdullah) 

(individual)  [SDGT]. 
MOHAMMED,  Khalid  Shaikh  (a.k.a. 

HENIN.  Ashraf  Refaat  Nabith;  a.k.a. 

WADOOD,  Khalid  Adbul;  a.k.a.  AU, 

Salem;  a.k.a.  BIN  KHALID,  Fahd  Bin 

Adballah)  (DOB  14  Apr  1965;  alt. 

DOB  01  Mar  1964;  POB  Kuwait; 

Citizen  Kuwait)  (individual)  [SDGT). 
MOHAMMED,  Mustafa  (see  FADHIL. 

Mustafa  Mohamed)  (individual) 

[SDGT]. 
MOHAMMED.  Shariff  Omar  (see 

GHAILANI.  Ahmed  Khalfan) 

(individual)  [SDGT]. 
MSALAM,  Fahad  Ally  (see  MSALAM. 

Fahid  Mohanuned  Ally)  (individual) 

[SDGT]. 
MSALAM,  Fahid  Mohammed  Ali  (see 

MSALAM.  Fahid  Mohanuned  Ally) 

(individual)  [SDGT]. 
MSALAM.  Fahid  Mohammed  Ally 

(a.k.a.  ALLY,  Fahid  Mohammed;  a.k.a. 

MUSALAAM,  Fahid  Mohammed  Ali; 

a.k.a.  MSALAM.  Fahid  Mohammed 

Ali;  a.k.a.  SALEM,  Fahid  Muhamad 

Ali;  a.k.a.  MSALAM,  Mohammed 

Ally;  a.k.a.  AL-KINI,  Usama;  a.k.a. 

MSALAM.  Fahad  Ally)  (DOB  19  Feb 

1976;  POB  Mombasa.  Kenya;  Citizen 

Xenya)  (individual)  [SDGT]. 
MSALAM,  Mohammed  Ally  (see 

MSALAM.  Fahid  Mohammed  Ally) 

(individual)  (SDGT). 


MUHAMAD,  Fadil  Abdallah  (see 

MOHAMMED,  Fazul  Abdullah) 

(individual)  [SDGT]. 
MUSALAAM.  Fahid  Mohammed  Ali 

(see  MSALAM,  Fahid  Mohammed 

Ally)  (individual)  [SDGT). 
NEW  JIHAD  (see  AL-JIHAD)  [SDT] 

[FTO]  [SDGT). 
RABITA  TRUST,  Room  9A,  2nd  Floor, 

Wahdat  Road,  Education  Town, 

Lahore,  Pakistan;  Wares  Colony, 

Lahore,  Pakistan  [SDGT]. 
SA-ID  (see  IZZ-AL-DIN,  Hasan) 

(individual)  [SDGT]. 
SAI'ID,  Shaykh  (a.k.a.  AHMAD,  Mustafa 

Muhammad)  (POB  Egypt)  (individual) 

[SDGT]. 
SAIYID,  Abd  Al-Man'am  (see  AGHA, 

Haji  Abdul  Manan)  (individual) 

[SDGT]. 
SALAFIST  GROUP  FOR  CALL  AND 

COMBAT  (a.k.a.  GSPC;  a.k.a.  LE 

GROUPE  SALAFISTE  POUR  LA 

PREDICA^nON  ET  LE  COMBAT) 

[SDGT). 
SALAH,  Muhammad  (a.k.a. 

HASANAYN,  Nasr  Fahmi  Nasr) 

(individual)  [SDGT]. 
SALEH  (see  ABDULLAH,  Abdullah 

Ahmed)  (individual)  [SDGT]. 
SALEM,  Fahid  Muhamad  Ali  (see 

MSALAM,  Fahid  Mohammed  Ally) 

(individual)  [SDGT]. 
SALIM,  Ahmad  Fuad  (see'AL- 

ZAWAHIRI,  Ayman)  (individual) 

[SDT]  [SDGT]. 
SALIM,  Hassan  Rostom  (see  ATWA, 

Ali)  (individual)  [SDGT). 
SALWWAN,  Samir  (see  IZZ-AL-DIN, 

Hasan)  (individual)  [SDGT]. 
SHIEB,  Ahmed  (see  AU,  Ahmed 

Mohammed  Hamed)  (individual) 

[SDGT). 
SHIHATA,  Thirwat  Salah  (a.k.a. 

ABDALLAH,  Tarwat  Salah;  a.k.a. 

THIRWAT,  Salah  Shihata;  a.k.a. 

THIRWAT,  Shahata)  (DOB  29  Jun  60; 

POB  Egypt)  (individual)  [SDGT]. 
SHUAIB  (see  AU,  Ahmed  Mohammed 

Hamed)  (individual)  [SDGT). 
SLAHI,  Mahamedou  Ould  (see  ABU 

HAFS  THE  MAURITANL\N) 

(individual)  [SDGT]. 
SOCIETY  OF  ISLAMIC  COOPERA'nON 

(see  JAM'YAH  TA'AWUN  AL- 

ISLAML\)  [SDGT). 
SUWEIDAN,  Sheikh  Ahmad  Salem  (see 

SWEDAN,  Sheikh  Ahmed  Salim) 

(individual)  [SDGT]. 
SWEDAN,  Sheikh  (see  SWEDAN, 

Sheikh  Ahmed  Salim)  (individual) 

[SDGT]. 
SWEDAN,  Sheikh  Ahmed  Salem  (see 

SWEDAN,  Sheikh  Ahmed  Salim) 

(individual)  [SDGT). 
SWEDAN,  Sheikh  Ahmed  Salim  (a.k.a. 

SUWEIDAN,  Sheikh  Ahmad  Salem; 

a.k.a.  SWEDAN,  Sheikh  Ahmed 

Salem:  a.k.a.  SWEDAN,  Sheikh:  a.k.a. 
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BAHAMADI,  Sheikh;  a.k.a.  ALLY, 

Ahmed;  a.k.a.  BAHAMAD;  a.k.a. 

BAHAMAD,  Sheik;  a.k.a.  Ahmed  the 

Tall)  (DOB  09  Apr  1969;  alt.  DOB  09 

Apr  1960;  POB  Mombasa,  Kenya; 

Citizen  Kenya)  (individual)  [SDGT]. 
TAHA,  Abdul  Rahman  S.  (see  YASIN, 

Abdul  Rahman)  (individual)  [SDGT). 
TAHER,  Abdul  Rahman  S.  (see  YASIN, 

Abdul  Rahman)  (individual)  [SDGT]. 
TAKFIRI,  Abu  "Umr  (see  UTHMAN. 

Omar  Mahmoud)  (individiial)  [SDGT]. 
TARIQ  (see  ABU  ZUBAYDAH) 

(individual)  [SDGT]. 
TAYSm  (see  ATIF,  Muhammad) 

(individual)  [SDT]  [SDGT). 
THIRWAT,  Salah  Shihata  (see 

SHIHATA,  Thirwat  Salah) 

(individual)  [SDGT]. 
THIRWAT,  Shahata  (see  SHIHATA, 

Thirwat  Salah)  (individual)  [SDGT]. 
UL-HAQ,  Dr.  Amin  (see  AL-HAQ, 

Amin)  (individual)  [SDGT]. 
UMAR,  Abu  Umar  (see  UTHMAN,  Omar 

Mahmoud)  (individual)  [SDGT]. 
USAMA  BIN  LADEN  NETWORK  (see 

AL  QAIDA)  [SDT]  [FTO]  [SDGT]. 
USAMA  BIN  LADEN  ORGANIZA^HON 

(see  AL  QAIDA)  [SDT]  [FTO]  [SDGT]. 
UTHMAN,  Al-Samman  (see  UTHMAN, 

Omar  Mahmoud)  (individual)  [SDGT). 
UTHMAN,  Omar  Mahmoud  (a.k.a.  ABU 

ISMAIL;  a.k.a.  ABU  UMAR,  Abu 

Omar;  a.k.a.  AL-FIUSTINI,  Abu 

Qatada;  a.k.a.  TAKFIRI,  Abu  'Umr; 

a.k.a.  UMAR,  Abu  Umar;  a.k.a. 


UTHMAN,  Al-Samman;  a.k.a. 

UTHMAN,  Umar);  London,  England 

(DOB  30  Dec  1960;  alt.  DOB  13  Dec 

1960)  (individual)  [SDGT). 
UTHMAN,  Umar  (see  UTHMAN,  Omar 

Mahmoud)  (individual)  [SDGT). 
WADEHYANOY,  Mufti  Rashid  Ahmad 

(see  LADEHYANOY,  Mufti  Rashid 

Ahmad)  (individual)  [SDGT). 
WADOOD,  KhaUd  Adbul  (see 

MOHAMMED,  Khalid  Shaikh) 

(individual)  [SDGT]. 
WAFA  AL-IGATHA  AL-ISLAML\  (see 

WAFA  HUMANITARIAN 

ORGANIZA-nON)  (SDGT). 
WAFA  HUMANn'ARL\N 

ORGANIZATION  (a.k.a.  AL  WAFA; 

a.k.a.  AL  WAFA  ORGANIZA-nON; 

a.k.a.  WAFA  AL-IGATHA  AL*- 

ISLAMIA)  [SDGT]. 
THE  WORLD  ISLAMIC  FRONT  FOR 

JIHAD  AGAINST  JEWS  AND 

CRUSADERS  (see  AL  QAIDA)  [SDT] 

[FTO]  [SIX^T]. 
YASIN,  Abdul  Rahman  (a.k.a.  TAHA. 

Abdul  Rahman  S.;  a.k.a.  TAHER, 

Abdul  Rahman  S.;  a.k.a.  YASIN, 

Abdul  Rahman  Said;  a.k.a.  YASIN, 

Aboud)  (DOB  10  Apr  1960;  POB 

Bloomington.  Indiana.  U.S.A.;  SSN 

156-92-9858  (U.S.A.);  Passport  No. 

27082171  (U.S.A.  [issued  21  Jun  1992 

in  Amman,  JordanH:  alt.  Passport  No. 

M0887925  (Iraq);  Citizen  U.S.A. 

(individual)  [SDGT). 


YASIN,  Abdul  Rahman  Said  (see 
YASIN.  Abdul  Rahman)  (individual) 
(SDGT). 

YASIN.  Aboud  (see  YASIN.  Abdul 

Rahman)  (individual)  [SDGT]. 
YULDASHEV.  Takhir  (see 

YULDASHEV,  Tohir)  (individual) 

[SDGT]. 
YULDASHEV,  Tohir  (a.k.a. 

YULDASHEV,  Takhir),  Uzbekistan 

(individual)  [SDGT). 

YUSSRR,  Abu  (see  FADHIL,  Mustafa 
Mohamed)  (individual)  [SDGT). 

ZLA,  Ahmad  (see  ZIA.  Mohammad) 
(individual)  [SDGT]. 

ZIA,  Mohammad,  (a.k.a.  ZIA,  Ahmad)  c/ 
o  Ahmed  Shah  s/o  Painda 
Mohammad  al-Karim  Set.  Peshawar, 
Pakistan;  c/o  Alam  General  Store 
Shop  17,  Awami  Market,  Peshawar, 
Pakistan;  c/o  Zahir  Shah  s/o  Murad 
Khan  Ander  Sher,  Peshawar.  Pakistan 
(individual)  [SDGT]. 

Dated:  October  16,  2001. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  October  16,  2001. 

Jimmy  Gurule, 

Under  Secretary  (Enforcement),  Department 
of  the  Treasury. 

[PR  Doc.  01-27076  Filed  10-24-01;  11:31 
am] 
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1007 54064 

1030 54064 

1032 53551,  54064 

1033 54064 

1124 54064 

1126 54064 

1131 54064 

1135 54064 

1260 53124,53127 

8CFR 

204 51819 

212 51821 

9CFR 

94 52483 

317 52484 

381 52484 

Prapoawi  Rutos: 

381 52715 

391 52548 

441 52715 

590 52548 

592 52548 

10CFR 

30 51823 

55 52657 

70 51823 

72 51823,52486 

150 51823 

PrapoMd  RutaK 

2 52721 

15 50860,  54061 

20 .....52551 

50 51884.  52065,  52551 

72 52554 

430 53554 

431 50355 

852 53130 

11  CFR 

PropoMd  Rulsft: 

100. 50359 

114 50359 

117 50359 

12CFR 

201 52850 

204 53076 

211 54346 

265 54346 

925 54097 

930 54097 

931 54097 

932 54097 

933 54097 

950 50293 

951 50296 

952 50293 

Ch.lX 50366 


211 54399 

609 53348 

620 53348 

703 54168 

13CFR 

123 53329 

400 53078 

14CFR 

Ch.  VI 52270 

23 50809,50819 

25 51299,  52017,  54062 

35 50302 

39 49823,  49825.  50304, 

50306,  50307,  50529,  51555, 
51843,  51849,  51853,  51856, 
51857,  51860,  52020,  52023, 
52027,  52312,  52313,  52489. 
52492.  52496,  52498,  52668, 
53080,  53083,  53332,  53335, 
53337.  54110,  54111,  54119 

61 52278 

63 52278 

71 50101 .  53950 

73 50310,53951 

91 50531 

97 50821,  50823,  53085, 

53087 

121 51546,  52278,  52834 

135 51546,  52278 

142 51546,52278 

382 51556 

1260 54120 

1300 52270 

riupuwd  RuIm: 

13 52878 

39 50125,  50578,  50580, 

50582,  50584,  50586,  50588, 
50870,  50872,  50873,  50875, 
50877,  50880,  50872,  50884, 
50886,  50888,  50891 ,  50894, 
50897,  50899,  50901,  50903, 
50906,  50910,  50912,  50915, 
50917,  51358,  51607,  51611, 
52066,  52068,  52070,  52072, 
52073,  53131,  53738,  53741, 
53743,54171,54173 

61 52878 

71 52076 

73 53132 

91 52878 

119 .: 52878 

125 52878 

135 52878 

142 52878 

15  era 

14 49827 

742 50090 

744 50090 

rnnnmd  RuIm: 

990 50919 

16CFR 

6 51862 

1700 53951 

r^opoxd  RuIm: 

1633 51886 

17CFR 

1 53510 

3 53510 

4 53510 

140 53510 


155 53510 

204 54125 

230 50102 

232 49829 

239 50102 

240 50103 

270 50102 

274 50102 

PropoMd  Ruiw: 

1 50786 

41 50720.  50786 

190 50786 

230 50744 

232 50744 

239  50744 

240  ..........49877,  50744.  50786 

242 50720 

249 50744 

269 50744 

18  era 

riutwod  RuIm: 

Ch.  1 50591 

37 50919 

161 50919 

250 50919 

284 50919,53134 

358 50919 

19  era 

10 50534,51864 

122 50103 

163 50534 

20  era 

655 51095 

PropoMd  Rutos: 

655 53745,53746 

21  era 

101 50824 

172 53711 

310 53088 

1308 51530,  51539 

1310 54061 

PvQpouuo  Ruwst 

589 50929 

1308 51535 

1309 52670 

1310 52670,53746 

22  era 

41 49830,  52500,  53711 

42 54135 

139 52502 

23  era 

riopo— d  Rutos: 

627 53288 

635 53288 

636 53288 

637 53288 

710 53288 

24  era 

599 52675 

888 50024 

985 50004 

3500 53052 

PropQSMi  RutaK 

200 53930 

203 53930 

25  era 

PropOMQ  RlMSt 

580 50127 


26  era 

1 52675 

301 50541 

602 ,....50541 

Proposed  RutM: 

1 53555 

48 53564 

27era 

9 50564 

PrapoMd  Rutos: 

40 52730 

28  era 

2 51301 

Prapossd  Rutos: 

100 50931 

29  era 

Ch.XL 51864 

102 50310 

1904 52031 

4022 52315 

4044 52315 

Prapossd  Rutos: 

470 50010 

30eFR 

210 50827 

218 50827 

920 50827 

rfopoisd  Rutos: 

901 52879 

904 50952 

948 53749 

950 51891 

31  era 

Ch.V 54404 

285 51867 

586 50506 

587 50506 

Prapossd  Rutos: 

1 54175 

32  era 

40 53957 

42 53957 

46... 53957 

51 53957 

55 53957 

62 53957 

63 53957 

65 53957 

72 53957 

76 53957 

79 53957 

89 53957 

98 53957 

102 53957 

103 53957 

111 53957 

114 53957 

115 53957 

132 53957 

157 53957 

159 53957 

159a 53957 

171 53957 

186 53857 

188 53957 

194 53957 

231 54136 

320 ...52680 

706 53523.  53524.  53525. 
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53526,  53528,  53529,  53530, 
53531,53532 

33  era 

100 54136,54138 

110 50315 

117 51302,51313,51304, 

51305,  51557.  52317,  52684, 

52685,  52686,  52687,  52689, 

53088,54140 

160 50565 

165 50105,  50106,  50108, 

50315,  51305,  51307,  51309, 
51558,  51562,  52035,  52036, 
52038,  52039,  52041,  52043, 
52689,  52691,  52693,  52851, 
53712,  53713,  53958,  54141 
Prapossd  Rutos: 

117 51614 

155 49877 

156 49877 

165 52365 

173 53754 

36eFR 

Prapossd  Rutos: 

1234 51740 

37eFR 

Prapossd  Rutos: 

260 _ 51617 

38  era 

19 53339 

20 53339 

Prapossd  Rutos: 

3 49886,  53139,  53565 

4 49886 

17 50594 

20 50318 

36 51893 

39  era 

20 53089 

Prapossd  Rutos: 

20 52555 

111 51617 

40  era 

9 53044 

52 50319,  50829,  51312, 

51566,  51568,  51570,  51572, 

51574,  51576.  51578.  51868. 

51869,  52044,  52050,  52055. 

52317.  52322,  52327,  52333, 

52338,  52343.  52359,  52506, 

52511,  52517.  52522.  52527. 

52533,  52694,  52695,  52700. 

52705,  52711,  52851,  52857. 

52862,  52867,  53090,  53094. 

53340,  53658,  53662,  53665, 
53686,54143 

55 r. 53533 

60 49830.  501 10 

61 50110 

62 49834,  52060,  52534 

63 50110,  50116,  50504, 

52361,52537 
70 49837,  49839,  50321, 

50325,  50574,  51312.  51318. 
51581.52538,52874 

81 53094,  53106.  53665 

122 53044 

123 53044 

124 53044 


130 53044 

180 50329,  50829.  51585, 

51587,  53342,  53716.  53720 

257 53535 

258 53535 

261 50332 

271 49841,  50833 

272 53724 

403 50334 

Prapossd  Rutos: 

3 54178 

51 „ 50135.54178 

52 50252,  50375,  51359, 

51619,  52367,  52560 

60 49894,  54178 

62 49895,  52077,  52561 

63 50135,  50768,  54178 

70 49895,  50136,  50375, 

50378,  50379,  51359,  51360, 
51620,  51895,  52368,  52561, 
52562,  52881,  52882,  53140, 
53148,  53151,  53155,  53159. 
53163,  53167,  53170,  53174, 
53178,  53354,  53370,  53966, 
53969,  54178 

89 51098 

90 51098 

91 51098 

93 50954 

94 51098 

123 54178 

124 52192 

136 51518 

141 50961 

142 50961,54178 

145 54178 

162 54178 

228 51628 

233 54178 

257 53566,54178 

258 53566,  54178 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896,54178 

272 53755 

281 50963.  54178 

300 50380 

403 54178 

501 54178 

745 54178 

763 54178 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  era 

61-250 51998 

101-46 51095 

102-39 51095 

42  era 

51d 51873 

PropocMI  Riilsss 

81 50967 

82 50978 

403 54179 

408 54186 

416 54179 

418 54179 

460 54179 

482 54179 

483 54179 


43  era 

2560 52544 

44era 

64 51320 

65 53112.  53114,  53115 

67 53117 

Prapossd  Rutos: 

67 53182.53190 

45  era 

Ch.  V 49844,  54061 

46  era 

32 49877 

126 53542 

47  era 

0 50833 

1 50834 

2 50634,  53960 

22 50641 

24 50641 

27 „ 51594 

64 50841.  53545,  54165 

73 50576,  50843.  51322, 

52547.  52711,  52712,  53730, 
53731 
rrcmossd  Rutos: 

2 51905,  53191,  53973 

21 51905 

64 50139,50140 

73 50602,  50991,  51360. 

51361,  51905,  52565.  52566, 

52567,  52733,  52734,  52735, 

53192,  53755,  54190,  54191 

76 51905 

48  era 

Ch.  1 53478,  53500 

1 53479 

2 53483,  53485,  53487 

12 53483,  53487 

13 53487 

19 53492,  53500 

22 53479,53487 

32 53485 

46 53483 

52 53479,  53483,  53485. 

53487,53492 

53 53492 

202 49860 

204 49660 

211 49660 

212 49860.  49662 

215 49662 

219 49860,  49863 

223 49664 

225 49662 

226 50504 

232 49664 

236 49660 

237 49660 

242 49660 

243 49865 

245 49660 

248 49665 

252 49860,  49862,  49864. 

49665,  50504,  51515 

253 49862,51515 

442 49866 

1804 53545 

1807 53545 

1808 53545 

1815 53545 


1616 53545 

1817 53545 

1819 53545 

1822 53545 

1832 53545 

1835 53545 

1836 53545 

1837 53545 

1842 53545 

1843 53545 

1844 53545 

1852 53545 

Prapossd  Rutos: 

1 53314 

36 53314 

52 53050 

53 53314 

552 53193 

49  era 

27 51556 

325 49867 

355 49667 

356 49667 

360 49667 

365 49867 

366 49667 

367 49867 

370 49867 

371 49867 

372 49667 

373 49667 

374 49867 

375 49667 

376 49667 

377 49867 

378 49867 

379 49867 

381 49667 

383 49667 

384 49867 

385 49867 

386 49867 

387 49667 

388 49667 

389 49667 

390 49667 

391 49867 

392 49667 

393 49667 

395 49867 

396 49867 

397 49667 

398 49667 

399 .....49667 

544 53731 

572 51880 

1244 53734 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392. 53373 

393 53373 

395 53373 

396 53373 

571 51629,53376 
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579 51907 

587. 51629 

SOCFR 

17 50340,  51322,  51598 

18: 50843 

223 50350,  52362 

230 52712 


300 53735 

600 50851 

635 53346,  54165 

660 49875,  50851,  52062, 

54166 

679 50576,  50858,  52713, 

53122,  53736 


Proposed  Rutes: 

10 52282 

17 50383,  51362,  53573, 

53756 

20 51919,52077 

21 52077 

222 50148,  53194,  53385 

223 50148,  52567,  53194, 


53195,  53385 

229 49896,  50160,  50390 

600 53575,54192 

622 52370,53579 

648 51000,  53575,  53769, 

53770 

660 51367 

679 49908,  51001,  52090 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  26, 
2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Coastal  pelagic  species; 
published  10-26-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  8-27-01 
Maryland;  published  9-26-01 
Pennsylvania;  put)lished  9- 
11-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Grant  and  Cooperative 
Agreement  Handbook; 
miscellaneous  changes; 
published  10-26-01 

PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
employees: 
Health  insurance 
premiums — 
Pretax  allotments; 
published  9-26-01 

STATE  DEPARTMENT 

Visa;  immigrant 
documentation: 
Diversity  Immigration 
Program;  put>lished  10-26- 
01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airtxjs;  published  10-11-01 
McDonnell  Douglas; 
published  10-11-01 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Corporate  activities: 
Federal  branches  and 
agencies;  operating 
subsidiaries;  published  9- 
26-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Papayas  grown  in — 
Hawaii;  comments  due  by 
10-29-01;  published  9-28- 
01  [FR  01-24316] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 
Phytosanitary  certificates  for 

imported  fruits  and 

vegetables;  comments 

due  by  10-29-01; 

published  8-29-01  (FR  01- 

21809] 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
North  American  Industrial 
Classification  System; 
comments  due  by  10-29- 
01;  published  9-27-01  [FR 
01-24057] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Interr^tional  services  surveys: 
BE-20;  benchmari<  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons;  comments  due 
by  10-29-01;  published  8- 
28-01  [FR  01-21646] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  10- 
29-01;  published  10-12- 
01  [FR  01-25722] 
Marine  mammals: 
Atlantic  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-2- 
01;  published  10-3-01  [FR 
01-24910] 
InckJental  taking — 
Attantk:  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  10- 
31-01;  published  10-1- 
01  [FR  01-24590] 
Attantk:  Large  Whale  Take 
Reduction  Plan; 
comments  due  by  11-1- 
01;  published  10-2-01 
[FR  01-24541] 


Protected  species  special 
exception  permits; 
comments  due  by  11-2- 
01;  published  8-22-01  [FR 
01-21091] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  and  trademaric  cases: 
Registration  applications  and 
other  documents; 
electronic  submission; 
comnrients  due  by  10-29- 
01;  published  8-30-01  [FR 
01-21878] 
DEFENSE  DEPARTMENT 
Military  justice: 
Legal  assistance  matters; 
military  testamentary 
instruments,  powers  of 
attorney,  and  advance 
nf)edical  directives; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21635] 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
ReftewaMe  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Energy  consen/atk>n 
star>dards — 
Commericial  unitary  air 
conditioners  and  heat 
pumps;  comments  due 
by  11-1-01;  published 
9-27-01  [FR  01-24226] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Practk»  and  procedure: 
Electrons  service  of 
documents;  comments 
due  by  11-2-01;  published 
10-4-01  [FR  01-24801] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Arizona;  comments  due 
by  11-1-01;  published 
10-2-01  [FR  01-24596] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Delaware;  comnients  due 
by  11-2-01;  published 
10-3-01  [FR  01-24707] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Delaware;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24708) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 


State  operating  permits 
programs — 
Massachusetts;  comments 

due  by  10-29-01; 

published  9-28-01  [FR 

01-24064] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Massachusetts;  comments 
due  by  10-29-01; 
published  9-28-01  [FR 
01-24065) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Rhode  Island;  comments 
due  by  10-31-01; 
published  10-1-01  [FR 
01-24254) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
Rhode  IslarKl;  comments 

due  by  10-31-01; 

published  10-1-01  [FR 

01-24253) 
Vermont;  comments  due 

by  10-29-01;  published 

9-28-01  [FR  01-24381] 
Virginia,  comments  due 

by  11-2-01,  published 

10-3-01  [FR  01-24714] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  [FR 
01-24709] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-2-01; 
published  10-3-01  (FR 
01-24710] 
Air  pollution;  standards  of 
perhjrmance  for  new 
statior^ry  sources: 
Industrial-commercial- 
institutional  steam 
generating  units; 
comments  due  by  10-31- 
01;  published  10-1-01  [FR 
01-24074] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution:  standards  of 
pertormance  for  new 
stationary  sources: 


VI 
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Industriai-commercial- 

institutional  steam 

generating  units; 

comments  due  by  10-31- 

01;  puWished  10-1-01  [FR 

01-24075] 
Air  programs;  approval  and 
promulgation;  State  pians 
for  designated  facilities  and 
poHutants: 
Texas;  comments  due  by 

10-31-01;  published  10-1- 

01  (FR  01-24215] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  ptans 
for  designated  facilities  and 
pollutants: 

Texas;  comments  due  by 
10-31-01;  publisf>ed  10-1- 
01  [FR  01-24214] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Delaware;  comments  due  by 
11-1-01;  published  10-2- 
01  [FR  01-24202] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  auttKMlty 
delegations: 
Delaware;  comments  due  by 

11-1-01;  published  10-2- 

01  [FR  01-24201] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comn>ents  due  by 

11-1-01;  published  10-2- 

01  [FR  01-24203] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  ar>d 
promulgation;  various 
States: 
Calikxnia;  comments  due  by 

11-2-01;  published  10-3- 

01  [FR  01-24483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

11-2-01;  published  10-3- 

01  [FR  01-24484] 
Hazardous  waste  program 
Authorizations: 
Missouri;  comments  due  by 

10-31-01;  pubKshed  10-1- 

01  [FR  01-24195] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 


Missouri;  comments  due  by 
10-31-01;  published  10-1- 
01  [FR  01-24194] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  listing- 
Mixture  and  derived-from 
mies;  treatment, 
storage,  or  disposal; 
comments  due  t)y  11-2- 
01;  published  10-3-01 
[FR  01-24068] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  listing — 

Mixture  rule  revisions; 
comments  due  by  11-2- 
01;  published  10-3-01 
[FR  01-24073] 
Solid  wastes: 
Products  containing 
recovered  materials; 
comprehensive 
procurement  guideline; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21567] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  comments  due 
by  11-2-01;  published 
10-3-01  [FR  01-24486] 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Biological  pollutants  in 
ambient  water, 
analytical  methods; 
comments  due  by  10- 
29-01;  published  8-30- 
01  [FR  01-21813] 
Water  supply: 
National  primary  drinking 
water  regulations — 
Arsenic;  compliarKe  and 
new  source 
contaminants 
monitorir>g;  clarifications; 
comments  due  by  10- 
31-01;  published  7-19- 
01  [FR  01-18093] 
Arsenic;  compliarKe  and 
new  source 
contaminants 
monitoring;  clarifications; 
correction;  comments 
due  by  10-31-01; 
published  8-16-01  [FR 
01-20773] 
Arsenic;  compliance  and 
new  source 
contamiriants 
monitoring;  clarifications; 
comments  due  by  10- 
31-01;  published  10-5- 
01  [FR  01-25047] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

In-region  interexchange 
services  provided  by 
incumbent  Independent 
local  exchange  carriers; 
special  affiliate 
requirements;  biennial 
regulatory  review; 
comments  due  by  11-1- 
01;  published  10-2-01  [FR 
01-24569] 

Telecommunications  carriers' 
use  of  customer 
proprietary  network  and 
other  customer 
infonnation;  non-    ^ 
accounting  safeguanjs 
implementatksn;  comments 
due  by  11-1-01;  published 
10-2-01  [FR  01-24570] 
Digital  television  statkHis;  table 

of  assignments: 

Minnesota;  comments  due 
by  10-29-01;  published  9- 
14-01  [FR  01-23055] 

Pennsylvania;  comments 
due  by  10-29-01; 
published  9-14-01  [FR  01- 
23054] 

South  Carolina;  comments 
due  by  10-29-01; 
published  9-14-01  [FR  01- 
23059] 
Radio  stations;  tat)le  of 

assignments: 

Tennessee;  comments  due 
by  10-29-01;  published  9- 
18-01  [FR  01-23183] 

Texas;  comments  due  by 
10-29-01;  published  9-18- 
01  [FR  01-23184] 

Various  States;  comments 
due  by  10-29-01; 
published  9-18-01  [FR  01- 
23185] 

FEDERAL  HOUSING 
RNANCE  BOARD 

Affordable  Housing  Program; 
amendments;  comments  due 
by  11-2-01;  published  10-3- 
01  [FR  01-24586] 
Federal  home  k>an  bank 
system: 
Multiple  Federal  home  k>an 

bank  memberships; 

comments  due  by  11-2- 

01;  published  10-3-01  [FR 

01-24588] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumptkxi: 
Food  labeling— 
Allergens  presence  and 
labeling  In  foods; 
meeting;  comnwnts  due 
by  10-29-01;  published 
7-25-01  [FR  01-18617] 


INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operattons: 
Pipeline  modifKations  and 
repairs;  safety  measures 
and  procedures; 
comments  due  by  10-29- 
01;  published  8-28-01  [FR 
01-21601] 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Aliens: 
l.abor  certificatkin  and 
petitk>n  process  for 
temporary  emptoyment  of 
nonimmigrant  alieris  in 
U.S.  agriculture;  fee 
structure  modifnatkxi; 
comments  due  by  10-29- 
01;  published  9-27-01  [FR 
01-24207] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Broad  agency 
announcements;  safety 
and  risk-based 
management;  comments 
due  t^  10-30-01; 
published  8-31-01  [FR  01- 
21994] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unkxis: 
Prompt  corrective  action  and 
insurance  requirements — 
Financial  and  Statistk:al 
Reports;  filing 
requirements;  comments 
due  by  11-1-01; 
published  8-3-01  [FR 
01-19101] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Environnnent,  publk:  health, 
and  safety;  comments  due 
by  10-31-01;  published 
10-2-01  [FR  01-24465] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Boating  safety  regulatkxis 
review;  comments  due  by 
10-29-01;  published  8-30-01 
[FR  01-21718] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta;  comments  due  by 
10-29-01;  published  8-30- 
01  [FR  01-21748] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
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Agusta  S.p.A.;  comments 

due  by  10-29-01; 

published  8-29-01  [FR  01- 

21219] 
Boeing;  comments  due  by 

10-29-01;  published  8-29- 

01  [FR  01-21488] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Eurocopter  France; 
comnwnts  due  by  10-29- 
01;  published  8-29-01  [FR 
01-21753] 

EXTRA  Rugzeugttau  Gmt>H; 
comments  due  by  10-31- 
01;  published  9-26-01  [FR 
01-24024] 

Feurchikl;  comments  due  by 

10-29-01;  published  8-21- 

01  [FR  01-20941) 
Pratt  &  Whitney;  comments 

due  by  10-29-01; 

published  8-30-01  [FR  01- 

21895] 
Raytheon;  comments  due  by 

10-31-01;  published  8-27- 

01  [FR  01-21498] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  standards: 


Special  conditk>ns — 

Dassault  Aviatkxi  Mystere- 
Falcon  50  airplanes; 
comnf)ents  due  by  10- 
29-01;  published  9-27- 
01  [FR  01-24219] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  10-29-01;  published 
8-29-01  [FR  01-21825] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  11-1-01;  published 
9-24-01  [FR  01-23780] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Constructive  and  property 

transfers  to  thinj  party  on 

behalf  of  spouse; 

comments  due  by  11-1- 

01;  published  8-3-01  [FR 

01-19224] 

Tax  shelter  rules  list; 
modificatkm;  comments 
due  by  10-31-01; 
published  8-7-01  [FR  01- 
19616] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  t>iHs  from  ttie  current 
sessk)n  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  coniunctkxi 
with  "PLUS"  (Public  Laws 
UpJkte  ServKe)  on  202-523- 
6641.  This  list  is  also 
avaHabte  online  at  http^/ 
¥mw.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Faderal 
Registar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superinterxlent  of  Documents, 
U.S.  Govemment  PrintiT>g 
Office,  Washington.  DC  20402 
(phone,  202-512-1806).  The 
text  will  also  be  made 
availat>le  on  tfie  Internet  from 
GPO  Access  at  http:// 
¥ifww.access.gpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available. 

SJ.  Res.  19^.L  107-54 

ProvkUng  for  the 
reappointment  of  Anne 
d'Hamoncourt  as  citizen 
regent  of  tf>e  Board  of 
Regents  of  the  Smithsonian 


Institutkm.  (Oct.  24.  2001;  115 
Stat.  270) 

SJ.  Res.  2(yP.L  107-SS 

ProvkUng  for  ttie  appointment 
of  Roger  W.  Sant  as  citizen 
regent  of  the  Board  of 
Regents  of  ttie  Smithsonian 
Institutkxi   (Oct.  24,  2001;  115 
Stat.  271) 

Lait  List  October  24.  2001 


PubHc  Laws  Electronic 
Notification  Servica 
(PENS) 

PENS  is  a  free  electronic  mail 
notifk:atk>n  servK«  of  newty 
enacted  publtc  laws.  To 
sutjscribe.  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-Lhtrrtl  or  serxl  E-mail 
to  listservOlistserv.gsa.gov 
with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


i:  This  servKe  is  strictly 
for  E-mail  notifk:atk>n  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sennce 
PENS  cannot  respond  to 
spectfic  inquiries  sent  to  this 
address. 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upor  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Docunnents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I    I  YES.  enter  my  subscription(s)  as  follows: 


*6216 


Otarg*  your  onltr. 
metmyt 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

international  customers  please  add  25%. 


Company  or  penoul  name 

(Please  type  or  print) 

Additional  addiess/anentioa  line 

Street  addiess 

CUy.  Stale.  ZIP  code 

Daytime  pbone  incfaiding  me»  code 

Purchase  onler  number  (optional) 

YES  NO 

Prke  iidDdes  regular  donwstk  postage  and  liandlii^  and  is  subject  to  change. 


Please  Choose  Metiiod  of  Payment: 

I    I  Checlc  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  DepoMt  Account 


-D 

n  VISA      n  MasteiCard  Account 

I  I  I  I  I  I  I  I  I  I  im 

ThoHkyomfor 
your  order! 


(Credit  card  expiratioo  dale) 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  arKl  mailed  to 
subscr1t)efs  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  sut)scription,  tfie  i.SA 
(List  of  CFR  Sections  Affected)  and  the 
Cunujlative  Federal  Register  Index  are 
mailed  morrthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approxinrtately  200  volumes 
arxl  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  put)lished  in  24x 
microfiche  format  and  ttie  current 
year's  volumes  are  mailed  to 
subscritiers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Registen 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


*  5419 

I I  YI^S,  enter  tlie  following  indicated  subscription  in  24x  microfiche  format: 

1- Federal  Register  (MFFR)  D  One  year  at  $253  each 

G  Six  months  at  $126.50 
Code  of  Federal  Regnlatioiis  (CFRM7)      D  One  year  at  $290  each 


Charg»  your  ordor. 

IttEaty! 

To  fox  your  orders  (202)  511-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

1 I  Checlc  Payable  to  tlie  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


LJ  visa       CH  MasterCard  Account 


rn-D 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


1  M  M               1      1      1  1   1   1         II 

Thank  you  for 
your  order! 

I    J (C'^'t  card  expiration  dair) 

Purchase  order  number  (optional) 
Magrwei 


YES    NO 

DD 


Authori/jng  signature  *m 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954.  Pittsbuigh.  PA  1 5250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
I  FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required).    , 


You  may  also  connect  using  local  WATS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


^ 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(RCT.4m) 


^  Xy 


Public  Papers 
of  the 
Presidents 
of  the 
United  States 

Mllian  J.  Clinton 

1993 

(Book  I) 451.00 

1993 

(Book  n) $61.00 

1994 

(Book  I) 156.00 

1994 

(Book  n) $52.00 

1996 

(Book  I) $60.00 

1995 

(Book  II)  $66.00 
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(Book  I) $66.00 
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(Book  U) $72.00 

1997 

(Book  I) $69.00 
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(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  U) $76.00 
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(Book  I) $71.00 

1999 

(Book  II) $76.00 
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Order  Now! 


The  United  States  Government  Manual 
2001/2002        i 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  infonnation  on  quasi-official  agencies  and  inter- 
natiooal  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Infonnation"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publicatioos  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencife  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  Matiooal  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 
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To  fax  your  orders  (202)  512-2250 
PhoM  your  orders  (202)  512-1800 


CH  YBIS.  please  send  me copies  of  The  United  States  Government  Manual  2(X)l/2002, 

S/N  069-000-001 34-3  at  $4 1  ($5 1 .25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  MetiMd  of  Paymenk 


Company  orpenonal  name 


(Pleaie  type  or  phni) 


Addilicaal  addiess/anemioa  line 


Street  address 


City.  State.  ZIP  code 
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Purchase  order  number  (optional) 
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I^Miiilrtlila  11*11  ■*■«?     □  □ 
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Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you 
to  know. . . 


if  any  chartges  have  been  made  to  ttie 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  SecUons  Affected),  the 
Federal  Register  Index,  or  t)oth. 

LSA  •  List  of  CFR  SMtions  AffMted 

The  LSA  OJst  of  CFR  Sections  Aftaeted) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)lished  in  the  Federal  Registar. 
The  LSA  is  isaued  monthly  in  cumulative  fbmi. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$31  peryeer. 

Register  Imlex 

The  index,  covering  the  contents  of  the 
daiy  Federal  rtogiirter,  Is  Issued  monthly  in 
ctffntjiative  fufiii.  Entries  are  canied 
primariy  under  the  names  of  the  issuing 
agencies.  Significant  lubjecta  are  canied 
as  craes^ieforerftces. 
$28paryeec 


A  finding  sid  is  tnchtdtd  k^  9&ch  piA)licstton  wtvch  fists 
f^dsni  Htgistor  ptff9  lyutrtb^rs  with  tht  dste  of  puttUcMion 
at  mo  rvcMrS  noigismf.  ,  ^ 
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LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FKUS)  S28  per  year. 


CfMf^e  yow  order. 

ItMEaeyt 

To  Cn  your  onfers  (202)  512-2250 

Phone  your  orders  (202)  512-lMO 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  inchidcs  regular  domestic  postage  and  iiandling  and  is  subject  to  change. 
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City,  State,  ZIP  code 
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YES    NO 
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I I  Check  Payable  to  the  Superintendent  of  Documents 
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l-D 


n 


Thank  you  for 
(Credit  cant  expiration  d«e)  ^^  order! 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilalion  of 

Presidential 
Documents 


Monday,  lanuary  13.  1907 
VoluiiM*  33 — Number  2 
P«ge7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies^nd  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
oiher  Presidential  materials 
released  tiy  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Tat)le  of  Contents,  lists 
of  acts  approved  by  the  President, 
rxMninations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV02-920-1  IFR] 

KiwtfruH  Grown  in  California; 
Relaxation  of  Pack  Requlraments 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  conunents. 

SUMMARY:  This  rule  relaxes  the  pack 
requirements  prescribed  under  the 
California  kiwifruit  marketing  order. 
The  marketing  order  regulates  the 
handling  of  kiwifruit  grown  in 
California  and  is  administered  locally 
by  the  Kiwifruit  Administrative 
Committee  (Committee).  This  rule 
allows  handlers  to  pack  more  individual 
pieces  of  fruit  per  8-pound  sample  for 
seven  size  designations,  eliminates  one 
size  designation,  and  adds  two  new  size 
designations.  These  changes  were 
unanimously  recommended  by  the 
Committee  and  are  expected  to  increase 
grower  retiuns  and  enable  handlers  to 
compete  more  effectively  in  the 
marketplace. 

DATES:  Effective  October  24,  2001. 
Comments  received  prior  to  December 
28,  2001  vtrill  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  205-8938;  or 
e-mail:  moabdocketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  nimiber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 


inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours  or 
can  be  viewed  at:  http// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Aguayo,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S.  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  fax:  (202)  205-8938. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  fax:  (202) 
205-8938  or  e-mail: 
Jay.  GueTber@usda.gov. 

SUPPI.EMENTARY  INFORMATKXt:  This  rule 
is  issued  imder  Marketing  Order  No. 
920,  as  amended  (7  CFR  part  920), 
regiilating  the  handling  of  kiMrifruit 
grovra  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
imder  the  Agricultiu-al  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  vdll 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  USDA  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
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handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  USDA  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  allows  handlers  to  pack 
more  individual  pieces  of  fruit  per  8- 
pound  sample  for  seven  size 
designations,  eliminates  one  size 
designation,  and  adds  two  new  size 
designations.  These  changes  were 
unanimously  recommended  by  the 
Conmiittee  and  are  expected  to  increase 
grower  returns  and  enable  handlers  to 
compete  more  effectively  in  the 
marketplace. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  kiwifhiit  grown  in 
California  are  required  to  be  inspected 
and  meet  grade,  size,  matiuity,  pack, 
and  container  requirements.  Section 
920.52  authorizes  the  establishment  of 
pack  requirements.  Section 
920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  pack  requirements  for  fresh 
shipments  of  California  kiwifruit. 
Section  920.302(a)(4)(iv)  establishes  a 
maximum  number  of  fruit  per  8-pound 
sample  for  each  numerical  coimt  size 
designation  for  fi^it  packed  in  bags, 
volume  fill,  or  bulk  containers. 

The  amoimt  of  kiwifruit  supplied  to 
the  domestic  market  by  California 
handlers  has  declined  40  percent  since 
the  1992-93  season.  In  addition,  grower 
prices  have  steadily  declined  in  spite  of 
a  continuous  increase  in  the  U.S.  per 
capita  consumption  of  kiwifruit.  When 
the  order  was  implemented  in  1984,  the 
average  Free-on-Board  (FOB)  value  was 
$1.14  per  pound.  In  1997-1998.  the 
Committee  reviewed  FOB  values  and 
determined  that  the  average  FOB  value 
for  the  1992-93  season  through  the 
1997-98  season  was  $0.55  per  pound. 

The  Committee  met  on  July  8,  1998, 
and  decided  to  address  the  confusion  in 
the  marketplace  and  the  differences  in 
size  designations  between  California 
kiwifruit  and  imported  kiwifruit.  by 
revising  the  numerical  counts  per  size 
designation.  Section  920.302(a)(iv)  of 
the  order's  administrative  rules  and 
regulations  was  revised  by  an  interim 
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final  rule  issued  on  September  3, 1998 
(63  FR  46861). 

While  this  rule  increased  the  number 
of  fruit  that  could  be  packed  in  size 
designations  30  through  42,  experience 
has  shown  that  huther  refinement  of  the 
California  kiwifiiiit  size  designations  is 
needed  to  help  California  handlers 
compete  more  effectively  with  imported 
fruit  in  the  marketplace.  Handlers  want 
to  better  meet  buyer  preferences  and 
buyers  generally  prefer  to  purchase 
containers  with  a  greater  number  of 
pieces  of  fruit  in  the  box.  This 
relaxation  of  pack  requirements  will 
permit  handlers  to  pack  more  individual 
pieces  of  fruit  in  an  8-pound  sample  for 
various  size  designations,  and,  thus, 
better  meet  buyer  preferences. 

During  the  spring  of  2001,  the 
production  area  was  hit  with  a  severe 
frost,  heavy  winds  and  hail  storms.  A 
shortened  bloom  period  in  late  spring 
reduced  the  pollination  of  the  crop  and 
resulted  in  less  fruit  development  and 
growth.  Unusually  hot  temperatures 
diiring  the  simimer  months  added 
further  stress  to  the  vines. 

On  July  11,  2001,  the  Committee 
considered  the  impact  of  the  severe 
weather  conditions,  and  estimated  the 
2001-2002  crop  would  be  6.5  million 
tray  equivalents.  During  September  the 
Committee  staff  conducted  a  pre-harvest 
check  for  sizing,  quality,  and  maturity 
and  found  the  crop  was  not  sizing  as 
expected.  Based  on  the  more  recent 
observations,  the  field  staff  estimated 
that  the  amount  of  packable  fruit  would 
be  approximately  5  million  tray 
equivalents,  versus  the  6.5  million 
estimated  at  the  July  11,  2001,  meeting. 

Because  of  these  factors,  the 
Committee  called  an  emergency  meeting 
on  September  19,  2001,  to  discuss  the 
marketing  of  the  short  crop  and  smaller 
sized  fruit.  As  previously  mentioned, 
the  rules  and  regulations  specify  a 
maximum  niunber  of  fruit  per  8-pound 
sample  for  each  numerical  count  size 
designation  for  kiwifruit  packed  in  bags, 
volume  fill,  or  bulk  containers.  To 
enable  the  industry  to  better  market  the 
short  2001  crop,  the  Committee 
unanimously  recommended  relaxing  the 
pack  regulations  under  §  920.302(a)(iv} 
by  increasing  the  maximum  number  of 
firuit  per  8-pound  sample  for  size 
designations  42  through  25,  eliminating 
size  designation  21,  and  adding  new 
size  designations  20  and  23.  These 
changes  are  shown  in  the  following 
chart: 


Size  designation 


20 

23 

25 

27/28 

30 

33 

36 

39 

42 

45 


Maximum 

number  of 

fruit  per 

8-pound 

sample 


27 
29 

2r  32 
30*  35 
33*  38 
36*  43 
42*  45 
48*  49 
53*  54 
55 


•Prior  number  of  fruit  per  8-pound  sample. 
New  size  designations  are  in  bold. 

This  chart  is  commonly  referred  to  as 
the  "Size  Designation  Chart"  in  the 
industry.  Increasing  the  maximum 
number  of  &Tiit  per  8-poimd  sample  will 
allow  some  smaller-sized  fruit  to  be 
packed  into  a  larger-size  category.  This 
rule  allows  one  more  piece  of  fruit  to  be 
packed  per  8-pound  sample  in  size 
designations  42  and  39,  three  more 
pieces  of  fiwt  to  be  packed  in  size 
designation  36,  seven  more  pieces  of 
fruit  to  be  packed  in  size  designation  33, 
and  five  more  pieces  of  fruit  to  be 
packed  in  size  designations  27/28  and 
25  respectively. 

Additionally,  handlers  have  the 
option  of  packing  frwt  as  size 
designations  23,  20,  or  45.  This  rule 
reduces  the  percentage  of  fruit  packed 
in  the  40  series  and  increases  the 
percentage  of  fruit  packed  in  the  20  and 
30  series.  The  Committee  estimated  that 
increasing  the  maximum  number  of  fruit 
per  8-poimd  sample  for  size  designation 
39  would  move  approximately  600,000 
poimds  of  kiwifruit  from  the  former  size 
designation  42  into  the  new  size  39 
designation.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  for 
size  designation  33  will  allow  handlers 
to  pack  approximately  2,500,000 
pounds  more  kiwifruit  into  the  new  size 
33  designation.  Thus,  handlers  will  be 
better  able  to  meet  the  needs  of  buyers, 
because  kiwifruit  sells  by  the  piece,  and 
buyers  desire  as  much  fruit  in  each 
container  as  the  container  can 
comfortably  hold.  This  change  does  not 
affect  the  minimum  size  and  will  not 
allow  fruit  currenUy  considered 
"undersized"  to  be  shipped.  The 
Committee  further  believes  that 
increasing  the  maximum  number  of  fruit 
in  the  8-pound  sample  will  help  reduce 
the  sizing  differences  between 
California  and  imported  kiwifruit.  This 
should  help  Cahfomia  handlers 
compete  more  effectively  in  the 
marketplace. 


Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu^  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order 
and  approximately  360  growers  in  the 
production  area.  Small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $5,000,000, 
and  small  agricultural  growers  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  whose  annual  receipts  are  less 
than  $750,000.  None  of  the  50  handlers 
subject  to  regulation  have  annual 
kiwifruit  sales  of  at  least  $5,000,000.  In 
addition,  354  of  the  360  growers,  have 
annual  sales  less  than  $500,000. 
Therefore,  a  majority  of  the  kiwifruit 
handlers  and  growers  may  be  classified 
as  small  entities. 

This  rule  allows  handlers  to  pack 
more  individual  pieces  of  fiuit  per  8- 
poimd  sample  for  seven  size 
designations,  eliminates  one  size 
designation,  and  adds  two  new  size 
designations.  These  changes  were 
unanimously  recommended  by  the 
Committee  and  are  expected  to  increase 
grower  returns  and  enable  handlers  to 
compete  more  effectively  in  the 
marketplace.  Authority  for  this  action  is 
provided  in  §  920.52  of  the  order. 

The  Committee  unanimously 
recommended  relaxing  the  pack 
requirements  by  increasing  the 
maximum  number  of  fruit  per  8-pound 
sample  for  size  designations  42  through 
25,  eliminating  size  designation  21,  and 
adding  size  designations  20  and  23  as 
shown  in  the  following  chart: 


Size  designation 


20 

23 

25  .... 
27/28 


Maximum 
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fruit  per 
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27 
29 

zr   32 
30*    35 
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Size  designation 

Maximum 

number  of 

fruit  per 

8-pound 

sample 

30 

33*    38 

33 

36*    43 

36 

42*    45 

39 

48*    49 

42 

53*    54 

45 

55 

•Prior  number  of  fruit  per  8-pound  sample. 
New  size  designations  are  in  tx>ld. 

This  chart  is  commonly  referred  to  as 
the  "Size  Designation  Chart"  in  the 
industry.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  will 
allow  some  smaller-sized  fruit  to  be 
packed  into  a  larger-size  category.  This 
rule  allows  one  more  piece  of  fruit  to  be 
packed  per  8-poimd  sample  in  size 
designations  42  and  39,  three  more 
pieces  of  fruit  to  be  packed  in  size 
designation  36,  seven  more  pieces  of 
fruit  to  be  packed  in  size  designation  33, 
and  five  more  pieces  of  fruit  to  be 
packed  in  size  designations  27/28  and 
25. 

Additionally,  handlers  have  the 
option  of  packing  fruit  in  size 
designations  23  and  20,  as  well  as  size 
designation  45.  This  rule  reduces  the 
percentage  of  fruit  packed  in  the  40 
series  and  increases  the  percentage  of 
fruit  packed  in  the  20  and  30  series.  The 
Committee  estimated  that  increasing  the 
maximtmi  nimiber  of  fruit  per  8-pound 
sample  for  Size  39  would  move 
approximately  600,000  potmds  of  fruit 
from  the  former  size  designation  42  into 
the  new  size  39  designation.  U.S. 
retailers  prefer  size  33  kiwifruit. 
Increasing  the  maximum  niunber  of  fruit 
per  8-pound  sample  for  size  33  will 
allow  handlers  to  pack  approximately 
2,500,000  pounds  more  kiwifruit  into 
the  new  size  33  designation.  Thus, 
handlers  will  be  better  able  to  meet  the 
needs  of  buyers,  because  kiwifruit  sells 
by  the  piece,  and  buyers  desire  as  much 
firuit  in  each  container  as  the  container 
can  comfortably  hold.  This  change  does 
not  affect  the  minimum  size  and  will 
not  allow  frriit  currently  considered 
"undersized"  to  be  shipped.  Imports 
&t>m  Europe  have  increased  1,409 
percent  since  1992-93.  During  the 
2000-01  season  approximately  3.2 
million  tray  equivalents  were  imported 
bom  Europe. 

The  Committee  further  believes  that 
relaxing  the  pack  requirements  to 
permit  more  individual  pieces  of  fruit  in 
an  8-pound  sample  for  various  size 
designations  will  reduce  the  sizing 
differences  between  California  and 
imported  kiwifruit.  Reducing  the  size 
designation  differences  shotdd  help 


California  handlers  compete  more 
effectively  in  the  marketplace,  as  buyers 
apparently  choose  to  purchase 
containers  with  more  pieces  of  fruit  per 
container,  and  this  relaxation  permits 
increases  in  the  number  of  pieces  of 
fruit  in  bags,  volume-fill,  and  bulk 
containers.  The  Conmiittee  has 
estimated  that  utilizing  the  new  size 
designations  will  yield  the  California 
kiwifruit  industry  $24,407,981  in  FOB 
value  versus  the  $22,442,648  received 
for  the  2000-2001  season.  This  is  an 
additional  $1.9  million  in  FOB  value  for 
the  2001-2002  season. 

The  Committee  wants  to  maintain  the 
reputation  California  has  established  for 
uniformly  packed  containers  of 
kiwifruit  and  believe  that  these  changes 
will  not  significantly  impact  uniformity. 
The  increase  in  the  maximum  number 
of  fruit  per  8-pound  sample  is  not  so 
significant  that  consumers  or  retailers 
will  notice  a  visual  size  difference  in  the 
firuit  being  offered.  The  California 
Kiwifruit  Commission,  which 
administers  a  State  program  utilized  to 
promote  kiwifruit  grown  in  California, 
conducted  kiwifruit-sizing  studies 
several  years  ago.  These  studies  show 
that  there  is  only  an  average  of  3/32- 
inch  to  4/32-inch  difference  in  fruit 
length  between  sizes,  and  2/32-inch  to 
3/32-inch  difference  in  fruit  width. 
These  differences  are  indistinguishable 
to  the  eye. 

These  changes  address  the  marketing 
and  shipping  needs  of  the  kiwifiuit 
industry  and  are  in  the  interest  of 
growers,  handlers,  buyers,  and 
consumers.  The  impact  of  these  changes 
is  expected  to  be  beneficial  to  all 
growers  and  handlers,  regardless  of  size. 
There  is  widespread  agreement  in  the 
industry  to  relax  the  pack  requirements. 

The  Committee  considered  other 
alternatives  to  relaxing  packing 
requirements  but  determined  that  these 
suggestions  will  not  adequately  address 
the  industry  problems. 

One  suggestion  was  to  change  the 
minimum  size.  The  Committee  did  not 
adopt  this  suggestion  because  it  believes 
that  lowering  the  minimum  size  will 
diminish  the  quality  image  of  California 
kiwifruit. 

Another  suggestion  presented  was  to 
leave  the  size  designation  chart 
unchanged.  The  Committee  did  not 
adopt  this  suggestion  because  it  believes 
that  handlers  would  benefit  fiom  the 
size  designation  changes. 

After  considering  these  alternatives, 
the  Committee  reconunended  relaxing 
the  pack  requirements  for  seven  size 
designations,  eliminating  one  size 
designation,  and  adding  two  new  size 
designations.  Small  and  large  growers 
and  handlers  are  expected  to  benefit 


fiom  this  relaxation.  It  is  estimated  that 
grower  retiuus  will  increase  by 
approximately  $1.00  per  box. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
kiwifiuit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors. 

In  addition,  the  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  nUe. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
kiwifiruit  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  September  19,  2001, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  their  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FUflTHER  WFORMATION 
CONTACT  section. 

This  rule  invites  comments  on 
relaxing  a  pack  requirement  currently 
prescribed  under  the  California 
marketing  order.  Any  comments 
received  prior  to  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uimecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes  pack 
requirements;  (2)  the  2001-02  harvest  is 
expected  to  begin  during  October  and 
this  relaxation  should  cover  as  much  of 
the  harvest  as  possible;  (3)  the 
Committee  unanimously  recommended 
these  changes  to  provide  handlers  more 
marketing  flexibility  at  a  public  meeting 


54414  Federal  Register /Vol.  66,  No.  209 /Monday.  October  29,  2001 /Rules  and  Regulations 


and  interested  parties  had  an 
opportunity  to  provide  input;  and  (4) 
this  rule  provides  a  60-day  comment 
period  and  any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule.  | 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
foUows:  I 

PART  «2fr-iaWIFRUIT  GROWN  IN 
CALIFORMA 

1.  The  authtHity  citation  for  7  C!FR 
part  920  continues  to  read  as  follows: 

Aatharity:  7  U.S.C.  601-674. 

2.  hi  §  920.302  the  table  at  the  end  of 
paragraph  (aX4Hiv)  is  revised  to  read  as 
follows: 


f920J02    Orad*. 


I  pad!,  and 


(a)'  •  • 
(4)'  •  • 
(iv)*  •  • 


Size  (tosignaiion 

Mttjufflum 

number  of 

fmilper 

8-pound 

sample 

20 '-- 

27 

23  ... 



29 

a  :"::::::::::::::::::::::::::::::::: 

32 

27/28 

35 

30  „... 

38 

33 

43 

36 L. 

45 

»::::.: L 

49 

42 

54 

45 

55 

Dated:  October  24.  2001. 
A.J.  Yates, 

Administrator,  Agficultuml  Marketing 
Service. 

(FR  Doc.  01-27205  Filed  10-2S-01: 1:46  pm] 
I  cone  Mi»-oa-r 


DEPARTMENT  OF  TRANSPORTATKM 
Federal  Aviation  Adminiatration 

14CFRPart2S  | 

[Docket  No.  NM200;  Special  Conditions  No. 
2S-189-SC] 

Special  CondMona:  Boakig  Model  727- 
100^-200  Sanaa  Alrplanaa;  High- 
hHwialty  Radlatad  Fleida  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  Boeing  Model  727  -1D0/-200 
series  airplanes  modified  by  Aircraft 
Systems  &  Manufecturing.  These 
modified  airplanes  will  have  a  novel  or 
unusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  new  electronic  air  data 
systems  that  perform  critical  functions. 
Ths  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  Hiese  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 

DATES:  The  effective  date  of  these 
special  conditions  is  October  19,  2001. 
Comments  must  be  received  on  or 
before  November  28.  2001. 

addresses:  Ckimments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  AdniinistTation, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-113), 
Docket  No.  NM200. 1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM200.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidajrs, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  aa=OnMATION  CONTACT: 
Meghan  Gordon,  FAA,  Standardization 
Branch.  ANM-113,  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2138;  fecsimile 
(425) 227-1149. 

SUPPLEMENTARY  INFORMATWN: 

The  FAA  has  determined  that  notice 
and  opportimity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification  of  the 
airplane  and  thus  delivery  of  the 
affected  aircraft.  In  addition,  the 
substance  of  these  special  conditions 
has  been  subject  to  die  public  comment 
process  in  several  prior  instances  with 
no  substantive  comments  received.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 


Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  These  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  pwsonnel  concerning 
this  rulemaking  wUl  be  filed  in  the 
docket  Commentws  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  In  response  to  these  special 
conditions  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Commoits  to  Docket  No.  NM200."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Backgroud 

On  June  5,  2001,  Aircraft  Systems  ft 
Manufecturing,  Georgetown,  Texas, 
applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  Boeing 
Model  727-100/-200  series  airplanes. 
These  airplanes  are  low-wing, 
pressurized  transport  category  airplanes 
with  three  fuselage-mounted  jet  engines. 
They  are  capable  of  seating  between  120 
and  189  passengers,  depending  upon 
the  model  and  configuration.  The 
modification  incorporates  the 
installation  of  new  electronic  air  data 
systems  consisting  of  a  single  air  data 
computer,  electronic  altimeter  for 
display  of  No.  1  altitude  data  and  an  air 
data  display  imit  for  display  of  No.  2 
altitude  data.  These  systems  have  a 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basts 

Under  the  provisions  of  14  CFR 
21.101,  Aircraft  Systems  ft 
Manufecturing  must  show  that  the 
Boeing  Model  727-100/-200  series 
airplanes,  as  modified  to  include  the 
new  electronic  air  data  systems, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A3WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
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application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis,"  The  specific 
regulations  included  in  the  certification 
basis  for  the  Boeing  Model  727-100/- 
200  series  airplanes  include  Civil  Air 
Regulations  (CAR)  4b.  as  amended  by 
amendment  4b-l  through  4b-ll. 

If  the  Administrator  mids  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  727- 
100/-200  series  airplanes  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  imder  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  as 
required  by  §§11.28  and  11.29.  and 
become  part  of  the  airplane's  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Aircraft  Systems  & 
Manufacturing  apply  at  a  later  date  for 
a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Boeing  727-100/ 
-200  series  airplanes  modified  by 
Aircraft  Systems  &  Manufacturing  will 
incorporate  new  electronic  air  data 
systems  that  will  perform  critical 
functions.  These  systems  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane.  The 
ciurent  airworthiness  standards  of  part 
25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
these  systems  are  considered  to  be  a 
novel  or  unusual  design  featiues. 

Discussion 

There  is  no  specific  regulation  that 
addresses  requirements  for  protection  of 
electrical  and  electronic  systems  firom 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Boeing 


Model  727-100/-200  series  airplanes 
modified  by  Aircraft  Systems  & 
Manufacturing.  These  special 
conditions  will  require  that  these 
systems,  which  perform  critical 
functions,  must  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiues  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRE 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  OR 
2  below: 

1.  A  minimiun  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
6t>m  the  Table  are  to  be  demonstrated. 


Fiekj  strengtti  (volts 

Frequency 

per  meter) 

Peak 

Average 

lOkHz-IOOkHz  

50 

50 

100  kHz-SOO  kHz  

SO 

50 

500  kHz-2  MHz 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-400  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  

2000 
3000 
3000 
1000 
3000 

?00 

2  GH2-4  GHz  

?no 

4  GHz-6  GHz  

?no 

6  GHz-8  GHz  

?oo 

8  GH2-12  GHz  

300 

Frequency 

ReW  strengtti  (votts 
per  meter) 

Peak 

Average 

12GH2-18GHZ  

18GHZ-40GHZ  

2000 
600 

200 
200 

The  fieW  strengttis  are  expressed  in  terms 
of  peak  of  ttie  root-nfiean-square  (rms)  over 
ttie  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  727  -100/-200  series  airplanes 
modified  by  Aircraft  Systems  & 
Manufacturing  to  install  new  electronic 
air  data  systems.  Should  Aircraft 
Systems  &  Manufacturing  apply  at  a 
later  date  for  a  design  change  approval 
to  modify  any  other  model  included  on 
Type  Certificate  A3WE  to  incorporate 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
featvu^s  on  the  Boeing  Model  727  -100/ 
-200  series  airplanes  modified  by 
Aircraft  Systems  &  Manufactiuing  to 
include  the  new  electronic  air  data 
systems.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  featiu«s  on  the 
airplanes. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significanUy  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 
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List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the.foUowing  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Boeing  Model  727-100/-200  series 
airplanes  as  modified  by  Aircraft 
Systems  &  Manufacturing. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(MRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  piupose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton.  Washington,  on  October 
19,  2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-27160  Filed  10-26-01;  8:45  am] 
■LUNG  CODE  4t10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  I 

[Dociwt  No.  2001-MM-300-AO;  Amendment 
39-12481 ;  AD  2001-22-02] 

RiN  2120-AA64     .  i 

Airworthiness  Directives;  Airbus  Model 
A300  B2  and  B4  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT.      I 
'  ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A300  B2  and  84  series  airplanes.  This 
action  requires  determining  the  part  and 
amendment  numbers  of  the  variable 


lever  arm  (VLA)  of  the  rudder  control 
system  to  verify  the  parts  were  installed 
using  the  correct  standard,  and 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  failure  of 
both  spring  boxes  of  the  VLA  due  to 
corrosion  damage,  which  could  result  in 
loss  of  rudder  control  and  consequent 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  November  13,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
13, 2001. 

Comments  for  incltision  in  the  Rules 
Docket  must  be  received  on  or  before 
November  28,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
30(>-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment&faa.gov.  Comments  sent 
via  the  Internet  must  contain  "Docket 
No.  2001-NM-300-AD"  in  the  subject 
line  and  need  not  be  submitted  in 
triplicate.  Comments  sent  via  fax  or  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A300  B2 
and  B4  series  airplanes.  The  DGAC 
advises  that  two  reports  were  received 
which  indicated  that,  during  regularly 


scheduled  maintenance,  damage  to  the 
variable  lever  arm  (VLA)  of  the  rudder 
control  system  was  found.  Further 
investigation  revealed  that  the  VLA 
spring  box  mountings,  the  mounting 
trunnion,  and  a  tie  rod  also  were 
damaged.  Such  damage  was  attributed 
to  corrosion  of  the  spring  boxes.  Both 
affected  spring  boxes  were  installed  per 
the  pre-vendor  service  bulletin  (VSB) 
27-21-lH  standard,  causing  stiff 
operation  of  the  springs  and  subsequent 
damage.  Failure  of  one  spring  box  of  the 
VLA  does  not  affect  safety  of  flight,  but 
failure  of  both  spring  boxes  could  result 
in  loss  of  rudder  control  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operators  Telex 
(AOT)  A30(>-27A0196,  dated  September 
20,  2001,  which  describes  procedures 
for  determining  the  part  and 
amendment  numbers  of  the  variable 
lever  arm  (VLA)  of  the  rudder  control 
system  to  verify  the  spring  boxes  were 
installed  using  the  post- VSB  27-21-lH 
standard,  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  a  detailed  visual  inspection  of 
the  VLA  tie  rod  for  damage  (bent  or 
ruptured  rod)  if  the  part  and 
amendment  numbers  of  the  VLA  are 
incorrect,  and  replacement  of  any 
damaged  tie  rod  with  a  new  tie  rod. 

The  DGAC  classified  this  AOT  as 
mandatory  and  issued  French 
telegraphic  airworthiness  directive  T 
2001-447(B),  dated  September  24,  2001. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pxusuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
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prevent  failure  of  both  spring  boxes  of 
the  variable  lever  arm  (VLA)  due  to 
corrosion  damage,  which  could  result  in 
jammed  rudder  pedals,  loss  of  rudder 
control,  and  consequent  reduced 
controllability  of  the  airplane.  This  AD 
requires  a  one-time  inspection  to 
determine  the  part  number  of  the  VLA 
of  the  rudder  control  system,  and 
follow-on  actions,  if  necessary.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  AOT  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  is  gathering 
data  that  will  enable  it  to  obtain  better 
insight  into  the  nature,  cause,  and 
extent  of  the  corrosion  damage,  and 
eventually  to  develop  final  action  to 
address  the  unsafe  condition.  Once  final 
action  has  been  identified,  the  FAA  may 
consider  further  rulemaking. 

Determination  of  Rule's  Efiiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  eomments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 


•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-300-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  PaH  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-02     Airbus  Industrie:  Amendment 
39-12481.  Docket  2O01-NM-3OO-AD. 

Applicability:  Model  A300  B2  and  B4 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  aiq)lane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe^ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  both  spring  boxes  of 
the  variable  lever  arm  (VLA)  due  to  corrosion 
damage,  which  could  result  in  loss  of  rudder 
control  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following:  • 

InspectionA^rrective  Actions 

(a)  Within  10  days  after  the  effective  date 
of  this  .\D:  Determine  the  part  and 
amendment  numbers  of  the  VLA  of  the 
rudder  control  system  to  verif>'  the  parts  were 
installed  using  the  correct  standard,  per 
Airbus  All  Operators  Telex  (AOT)  A30O- 
27A0196,  dated  September  20,  2001. 

(1)  If  the  part  and  amendment  numbers 
shown  are  not  correct,  as  specified  in  the 
AOT.  before  further  flight,  do  a  detailed 
visual  inspection  of  the  VLA  tie  rod  for 
damage  (l>ent  or  ruptured  rod)  per  the  AOT. 

(i)  If  the  tie  rod  is  damaged,  replace  the 
VLA  with  a  new  VLA  per  the  AOT.  Such 
replacement  ends  the  requirements  of  this 
AD. 

(ii)  If  the  tie  rod  is  not  damaged,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  part  and  amendment  numbers 
shown  are  correct,  no  further  action  is 
required  by  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magniK'ing  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 
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Ahernative  Methods  of  Corapliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  A300- 
27A0196,  dated  September  20,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC.  { 

Note*4:  The  subject  of  this  At)  is  addressed 
in  French  telegraphic  airworthiness  directive 
T  2001-447(B),  dated  September  24,  2001. 

EffiBCtive  Date 

(e)  This  amendment  becomes  effective  on 
November  13,  2001. 

Issued  in  Renton,  Washington,  on  October 
18, 2001.  , 

AliBahrami,  | 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-26860  Filed  10-26-01;  8:45  am] 
MJJNG  COM  4«10-1>-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  2001-SW-28-AD;  Amendment 
39-12479;  AO  2001-22-011 

Rm2120-AA64  ' 

AlTMKMlhinees  Dlracthres;  Enstrom 
HaHcoolar  Cocnoratlon  Model  F-28. 
F-28A,  F-28C,  F-28F,  280, 280C,  280F 
Md  280FX  HallcoplMV 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
for  Enstrom  Helicopter  Corporation 
(EHC]  Model  F-28,  F-28A.  and  280 
helicopters.  That  AD  currently  requires 
inspecting  the  main  rotor  shaft  (shaft) 
for  a  crack  or  other  evidence  of  damage 
imtil  appropriately  modifying  or 
replacing  the  shaft  with  an  airworthy 
shaft  at  specified  time  intervals.  This 
amendment  adds  EHC  Model  F-28C,  F- 
28F,  280C,  280F,  and  280FX  helicopters 
and  establishes  life  limits  after  which  all 
immodified  shafts  must  be  retired.  This 
amendment  requires  determining  the 
radius  of  the  shaft  fillet,  certain  visual 
and  dye-penetrant  inspections  before 
further  flight,  and  replacing  certain 
main  rotor  transmissions.  This 
amendment  is  prompted  by  the  failure 
of  a  shaft  on  an  EHC  Model  F-28A 
helicopter  due  to  a  fatigue  crack.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  shaft  failure  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  November  13,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  28,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
28-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcoinments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  McGarvey,  Fatigue  Specialist, 
FAA,  Chicago  Aircraft  Certification 
Office,  Airframe  and  Administrative 
Branch,  2300  East  Devon  Ave.,  Des 
Plaines,  Illinois  60018,  telephone  (847) 
294-7136.  fax  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  On  August 
16, 1976,  the  FAA  issued  AD  76-17-08, 
Amendment  39-2700  (41  FR  36015, 
August  26, 1976).  On  September  16. 
1976,  the  FAA  revised  that  AD  issuing 
AD  76-17-08  Rl,  Amendment  39-3043 
(42  FR  51563,  September  29, 1977),  for 
EHC  Model  F-28,  F-28A,  and  280 
helicopters  to  establish  service  time 
limits  after  which  all  unmodified  shafts 
must  be  replaced.  That  AD  was 
prompted  by  FAA's  determination,  after 
a  review  of  the  service  experience,  that 
shaft  crack  sites  may  be  introduced  by 
allowing  the  shafts  to  remain  in  service 
for  extended  periods  without 
modification.  That  condition,  if  not 
corrected,  could  result  in  shaft  failure 


and  subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  EHC 
has  issued  Service  Directive  Bulletin 
No.  0094,  Revision  1,  dated  May  31, 
2001,  specifying  certain  inspections  for 
a  crack  in  certain  shafts  due  to  failure 
of  a  shaft  on  an  EHC  Model  F-28A 
helicopter. 

The  FAA  and  the  National 
Transportation  Safety  Board  (NTSB) 
investigated  the  accident  involving  the 
failure  of  a  shaft  on  the  EHC  Model 
F28A  helicopter.  The  shaft  was 
designed  with  a  small  upper  fillet  radius 
of  0.13  inch  and  failed  due  to  a  fatigue 
crack.  Such  a  shaft  design  causes  a  high 
stress  concentration.  That,  coupled  with 
the  occurrence  of  more  frequent  than 
anticipated  high  flight  load  conditions, 
can  accelerate  the  development  of 
fatigue  cracks.  Preliminary  investigation 
revealed  that  the  shaft  installed  in  the 
transmission,  P/N  28-13101-1-R,  failed 
because  of  a  fatigue  crack  in  the  fillet 
area  of  the  shaft  directly  beneath  the 
main  rotor  hub.  The  FAA  concluded, 
based  on  its  investigation  and  after 
reviewing  NTSB  Report  01-052,  dated 
April  13,  2001,  that  an  inspection 
should  be  made  of  such  shafts  for  cracks 
before  further  flight.  The  FAA 
determined  that  since  inspections  for 
cracks  are  imprecise  and  detection  of  all . 
existing  cracks  is  imcertain,  a  shaft  with 
a  small  radius  fillet  should  be  replaced 
with  an  airworthy  shaft  with  a  large 
radius  fillet  on  certain  model 
helicopters  within  300  hours  time-in- 
service  (TIS).  • 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
type  designs.  This  AD  supersedes  AD 
76-17-08  and  76-17-08  Rl  for  EHC 
Model  F-28,  F-28A,  and  280 
helicopters  to  add  Model  F-28C,  F-28F, 
280C,  280F,  and  280FX  helicopters,  to 
require  the  following: 

•  Before  further  flight,  determine  the 
transmission  P/N  and  the  radius  of  the 
shaft  fillet. 

•  For  certain  models,  replace  any 
transmission  having  a  shaft  with  a  small 
radius  fillet  with  an  airworthy 
transmission  before  further  flight 

•  For  certain  other  models,  replace 
the  transmission  having  a  small  radius 
shaft  fillet  that  is  not  P/N  28-13101-1 
or-l-R  with  an  airworthy  transmission 
before  further  flight. 

•  Fer  certain  models  with 
transmission,  P/N  28-13101-1  or  -1^ 
having  a  small  radius  shaft  fillet 
installed: 

•  Before  fiuther  flight  and  at 
recurring  intervals,  visually  inspect  the 
shaft  for  a  crack.  If  a  crack  is  suspected, 
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dye  penetrant  inspect  the  shaft  before 
further  flight. 

•  Within  5  hours  TIS  and  thereafter  at 
specified  intervals,  dye  penetrant 
inspect  the  shaft  for  a  crack,  and  polish 
out  specified  nicks  and  scratches. 

•  If  a  crack  is  found  or  if  a  nick  or 
scratch  exceeds  a  specified  limit, 
replace  the  transmission  with  an 
airworthy  transmission  before  further 
flight. 

•  Within  300  hotu-s  TIS  or  at  the  next 
transmission  overhaul  after  the  effective 
date  of  this  AD,  whichever  occurs  first, 
replace  transmission,  P/N  28-13101-1 
or  -1-R,  with  an  airworthy  transmission 
having  a  large  radius  shaft  fillet. 
Installing  a  transmission  with  a  shaft,  P/ 
N  28-13104-1-1  or  -1-R,  Revision  K,  L, 
M,  N,  P,  R,  or  S  or  P/N  28-13140-1  or 
-1-R,  any  revision,  is  terminating  action 
for  the  requirements  of  this  AD. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  imsafe  condition  can 
adversely  affect  the  controllability  and 
structural  integrity  of  the  helicopter. 
Therefore,  determining  the  transmission 
P/N  and  the  shaft  fillet  radius, 
conducting  the  required  inspections, 
and  replacing  any  unairworthy 
transmission  with  an  airworthy 
transmission  are  required  before  further 
flight,  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  17  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1.4  work  hours  to 
accomplish  the  inspections  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
A  replacement  shaft  will  cost 
approximately  $3,000  per  helicopter, 
and  overhatiling  the  transmission  and 
replacing  the  shaft  will  cost 
approximately  $12,000.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$256,428  assiuning  replacement  of  the 
transmission  after  an  inspection  of  every 
helicopter  affected  by  this  AD. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 


are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argtunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
tinder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conmienter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  siunmarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
28-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nde  does  not 
have  fsderalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regidatory  Policies  and  Procedures  (44 
Fft  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EXDT  Regulatory 
Policies  and  Pnx^diues,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113.  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-2700  (41  FR 
36015.  August  26.  1976)  and 
Amendment  39-3043  (42  FR  51563, 
September  29,  1977),  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-12479,  to  read  as 
follows: 

2001-22-ei    Enstrom  Helicopter 

Corporation:  Amendment  39-12479. 
Docket  No.  2001-SW-2»-AD. 
Supersedes  AD  76-17-08,  Amendment 
39-2700.  and  AD  76-17-08  Rl, 
Amendment  39-3043,  Docket  76-GL-15. 

Applicability:  Model  F-28.  F-28A,  F-28C, 
F-28F.  280,  280C,  280F,  and  280FX 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l>een 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altsred,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  shaft  (shaft)  failure 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a]  Before  further  flight,  determine  the  part 
number  (P/N]  of  the  main  rotor  transmission 
(transmission]  and  the  radius  of  the  upper 
fillet  of  the  shaft  (see  Figure  1]. 
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R  0.5  in/2.7inin 


R  0.13  in/3.3  mm 
Inspect  entire 
fillet  area 


Main  Rotor  Transmission 
"Laree  Radius  Fillet" 


Main  Rotor  Transmission 
"Small  Radius  Fillet" 


Figure  1.  Main  Rotor  Shaft  Inspection 


(b)  For  EHC  Model  F-28C.  F-28F,  280C. 
280F.  and  280FX  helicopters,  before  further 
flight,  replace  any  transmission  having  a 
small  radius  sha^  fillet  with  an  airworthy 


transmission  having  a  large  radius  shaft  fillet 
as  specified  in  Table  1  of  this  AD. 

(c)  For  EHC  Model  F-28.  F-28A  and  280 
helicopters: 


(1)  If  the  transmission  has  a  shaft  with  a 
small  radius  fillet  and  the  transmission  P/N 
is  not  listed  in  Table  1,  beforie  further  flight, 
replace  the  transmission  with  an  airworthy 
transmission  specified  in  Table  1  of  this  AD. 


Table  1  .—Main  Rotor  Transmission  Effectivity 


T-..^..^:-..:....   n' 

Qtyper 
assy 

Models  effectivity 

Description 

N 

F-28.  F- 
28A 

280 

F-28C 

280C 

F-28F 

280F 

280FX 

(1)  Main  Rotor  Geartwx 

2B-13101-1  or 

X 

X 

(0.13  In.  radius  fillet  M/R 

-1-fl. 

shaft). 

(II)  Main  Rotor  Geartwx 

28-13101-5  or 

X 

X 

X 

X 

(0.5  in.  radius  fillet  M/R 

-5-fl*. 

• 

shaft). 

(iii)  Main  Rotor  Geartwx 

28-13101-8  or 

X 

X 

X 

X 

X 

X 

(0.5  in.  radius  fillet  M/R 

-8-fl. 

shaft). 

(iv)  Main  Rotor  Geartwx 

28-13101-9  or 

X 

X 

X 

X 

X 

X 

(0.5  in.  radius  fillet  M/R 

-9-fl. 

shaft). 

(v)  Main  Rotor  Geartwx 

28-13101-101 

X 

X 

X 

X 

(0  5  In.  radius  fillet. 

Of  -101-R*. 

heavy  M/R  shaft). 

(vi)  Main  Rotor  Geartwx 

28-13170-1  or 

X 

X 

X 

X 

X 

X 

(0.5  m.  radius  fillet  M/R 

-1-R. 

shaft). 

(vK)  Main  Rolor  Gearbox 

28-13170-3  or 

X 

X 

X 

X 

X 

X 

(0.5  in.  radius  fillet  M/R 

-3-R*. 

shaft). 

(viii)  Main  Rotor  Geartwx 

28-13170-7  or 

X 

X 

X 

X 

X 

X 

(0.5  in.  radius  fillet, 

-7-R*. 

heavy  M/R  shaft). 

(ix)  Main  Rotor  Gearbox 
(0.5  In.  radius  fillet, 

28-13101-9  or 

X 

X 

-9-R*. 

heavy  M/R  shaft,  mag- 

I 

netic  chip  detector,  and 

t 

low  rotor  RPM  pick-up). 

Note:  "-R"  indicates  an  overtiauled  transmission. 
'Transmissions  currently  availat>le  from  EHC. 
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(2)  If  the  installed  transmission  is  P/N  28- 
13101-1  or  -1-R  and  has  a  small  radius 
shaft,  before  further  flight  and  thereafter  at 
intervals  not  to  exceed  25  hours  TIS,  visually 
inspect  each  transmission  for  a  crack  in  the 
shaft  upper  fillet  using  a  lOX  or  higher 
magnifying  glass. 

(i)  If  a  crack  is  suspected,  before  further 
flight,  a  level  II  nondestructive  inspector 
must  dye-penetrant  inspect  the  shaft  using 
materials  approved  by  MIL-I-25135. 

(ii)  If  the  shaft  is  cracked,  before  further 
flight,  replace  the  transmission  with  an 
airworthy  transmission  having  a  large  radius 
shaft  fillet. 

(3)  If  the  transmission  is  P/N  28-13101-1 
or  -1-R,  within  5  hours  TIS,  and  thereafter 
at  intervals  not  to  exceed  100  hours  TIS: 

(i)  Dye-penetrant  inspect  the  shaft  upper 
fillet  for  a  crack,  a  nick,  or  a  scratch. 

(ii)  Polish  out  nicks  or  scratches  less  than 
0.005-inch  deep. 

(iii)  If  the  shaft  is  cracked  or  has  a  nick  or 
scratch  0.005  inch  or  more  deep,  replace  the 
transmission  with  an  airworthy  transmission 
having  a  large  radius  shaft  fillet  before 
further  flight. 

(4)  Within  300  hours  TIS  or  at  the  next 
overhaul  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  replace  transmission, 
P/N  28-13101-1  or  -1-R,  with  an  airworthy 
transmission  having  a  large  radius  shaft  fillet. 

(d)  Installing  an  airworthy  transmission 
with  a  shaft,  P/N  28-13104-1  or  -1-R, 
Revision  K.  L,  M.  N,  P.  R  or  S,  or  P/N  28- 
13140-1  or  -1-R,  is  terminating  action  for 
the  requirements  of  this  AD. 

Note  2:  Enstrom  Helicopter  Corporation 
Service  Directive  Bulletin  No.  0094,  Revision 
1,  dated  May  31,  2001,  pertains  to  the  subjet 
of  this  /U). 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago, 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Chicago  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Chicago  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished  provided  an  inspection  in 
accordance  with  paragraph  (c)(2)  of  this  AD 
reveals  no  crack  in  the  shaft. 

(g)  This  amendment  becomes  effective  on 
November  13,  2001. 

Issued  in  Fort  Worth.  Texas,  on  October  16, 
2001. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-26965  Filed  10-26-01;  8:45  ami 
MLUNG  COOE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION      modifying  the  oxygen  flow  control 

valve. 
Federal  Aviation  Administration 


14CFRPart39 

[Doclwt  No.  2000-NM-346-AD;  Amendntent 
39-12482;  AD  2001-22-03] 

RIN2120-AA64 

AirworthlnMa  Directives;  BomtMrdier 
Model  DHC-8-102,  -103,  -106,  -201, 
-202,  -301.  -311,  and  -315  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHO-8-102,  -103,  -106.  -201,  -202, 
-301,  -311.  and  -315  series  airplanes, 
that  requires  modifying  the  oxygen  flow 
control  valve.  This  action  is  necessary  to 
ensure  that  proper  oxygen  flow  will  be 
available  to  passengers  when  needed. 
This  action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Effective  December  3.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
3.2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  123  (krratt 
Boulevard,  Downsview.  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton. 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Ortification  Office,  10  Fifth 
Street.  Third  Floor,  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  E)C. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Pairillo,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch.  ANE-172,  FAA. 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street.  Third  Floor.  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegtUations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-102,  -103,  -106.  -201, 
-202,  -301,  -311,  and  -315  series 
airplanes  was  published  in  the  Federal 
Register  on  August  23.  2001  {66  FR 
44322).  That  action  proposed  to  require 


Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  150  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  wiU  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu-. 
The  cost  for  required  parts  will  be 
negligible.  Based  on  these  figiues.  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $9,000,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
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contained  in  tlie  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
f  39.13    [Afiwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-03    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  3^12482. 
Docket  2000-NM-348-AD. 
Applicability:  Model  DHC-8-102,  -103, 
-106,  -201.  -202.  -301,  -311.  and  -315  series 
airplanes;  certificated  in  any  category;  as 
listed  in  Bomtiardier  Service  Bulletin  &-35- 
19,  dated  August  17.  2000. 

^iote  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  proper  oxygen  flow  will  be 
available  to  passengers  when  needed, 
accomplish  the  following:  j 

Modification 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  flow  control  valve 
(including  removing  the  selector  stop; 
installing  two  new  screws  of  a  shorter  length 
in  the  vacated  holes:  and.  for  airplanes 
having  a  two-position  label,  replacing  the 
label  with  a  new  three-position  label  having 
an  OFF  position).  Perform  the  modification 
in  accordance  with  Bombardier  Service 
Bulletin  8-35-19.  dated  August  17.  2000 
(Bombardier  Modification  8/2989). 


Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  a  selector  stop  having  p^rt 
number  8Z2070  or  H85320099  on  the  flow 
control  valve  of  any  affected  airplane. 

Ahemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  bom  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  modification  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
»-35-19.  dated  August  17.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bomtiardier.  Inc..  Bombardier  Regional 
Aircraft  Division.  123  Garratt  Boulevard. 
Downsview.  Ontario  M3K  1Y5.  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  land 
Avenue,  SW.,  Renton,  Washington;  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor.  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2000-26,  dated  August  28,  2000. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
December  3,  2001. 

Issued  in  Renton,  Washington,  on  October 
19.  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-26953  Filed  10-26-01;  8:45  am] 

aajJNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-220-AD;  Amendment 
39-12483;  AD  2001-22-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


StiMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  aU  Boeing  Model  747 
series  airplanes,  that  currently  requires 
a  one-time  inspection  of  the  fuselage 
skin  adjacent  to  the  drag  splice  fitting  to 
detect  cracking,  and  follow-on  actions, 
if  necessary.  This  amendment  requires 
new  repetitive  inspections  for  cracking 
of  the  hiselage  skin  adjacent  to  the  drag 
splice  fitting.  This  amendment  is 
prompted  by  reports  of  fatigue  cracking 
in  the  fuselage  skin  and  adjacent 
structiue.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
such  cracking,  which  could  result  in 
reduced  structiu^  integrity  of  the 
fuselage,  and  consequent  rapid 
depressurization  of  the  airplane. 
DATES:  Effective  December  3,  2001. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
53A2444.  Revision  2,  dated  May  24, 
2001,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  3,  2001. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-53A2444, 
Revision  1,  dated  June  15,  2000,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  July  28,  2000  (65  FR 
43219,  July  13,  2000). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
TOR  FURTHER  tNFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fox  (425)  227-1181. 
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SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  200Q-14-O4, 
amendment  39-11813  (65  FR  43219. 
July  13,  2000),  which  is  applicable  to  all 
Boeing  Model  747  series  airplanes,  was 
published  in  the  Federal  Roister  on 
Jtme  5,  2001  (66  FR  30109).  The  action 
proposed  to  require  a  one-time 
inspection  of  the  fuselage  skin  adjacent 
to  the  drag  splice  fitting  to  detect 
cracking,  and  follow-on  actions,  if 
necessary.  The  action  also  proposed  to 
mandate  new  repetitive  inspections  for 
cracking  of  the  fuselage  skin  adjacent  to 
the  drag  splice  fitting. 

Comments 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Add  Service  Information 

One  commenter  asks  that  Boeing  Alert 
Service  Bulletin  747-53A2444,  Revision 
2,  dated  May  24,  2001  (referenced  as  the 
appropriate  sotirce  of  service 
information  for  accomplishment  of 
certain  actions  in  the  proposed  rule),  be 
added  to  paragraph  (a)  of  the  proposed 
rule,  which  referenced  Revision  1  of  the 
bulletin,  as  another  source  of  service 
information  for  accomplishment  of  the 
external  detailed  visual  inspection.  The 
FAA  agrees  that  Revision  2  of  the 
service  bulletin  can  be  added  to 
paragraph  (a)  of  the  final  rule,  and  we 
have  revised  the  final  rule  accordingly. 

Change  Note  5  and  Title 

One  commenter  asks  that  Note  5  of 
the  proposed  rule,  which  gives  credit  for 
inspections  and  repairs  accomplished 
before  July  28,  2000,  be  changed  to  also 
give  credit  for  previous  accomplishment 
of  the  determination  of  a  secondary 
inspection,  as  specified  in  paragraph  (c) 
of  the  proposed  rule.  The  commenter 
does  not  provide  a  reason  for  this 
request.  The  FAA  agrees  and  we  have 
changed  Note  5  of  the  final  rule,  for 
clarification,  to  include  previous 
accomplishment  of  the  determination  of 
a  secondary  inspection.  We  also  have 
removed  "repairs"  from  the  note 
because  the  original  release  of  the 
service  bulletin  does  not  provide 
instructions  for  repairs. 

The  same  commenter  asks  that  the 
title  "Repetitive  Inspections,"  which 
precedes  paragraph  (d)  of  the  final  rule, 
be  changed  to  "Initial  and  Repetitive 
Inspections."  We  agree  and  have 
changed  the  title  accordingly. 


Previously  Accomplished  Inspections 

One  commenter  asks  for  clarification 
of  the  compliance  time  for  the  repetitive 
inspections  specified  in  paragraph  (d)  of 
the  proposed  rule  for  operators  who 
previously  accomplished  the  initial 
inspections  in  that  paragraph  per  Figure 
4  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  747-53A2444. 
dated  May  25,  2000,  or  Revision  1, 
dated  June  15,  2000.  The  commenter 
wants  clarification  that  if  it  did  the 
inspections  per  either  of  those  service 
bulletins,  it  is  only  required  to  continue 
the  repetitive  inspections  per  Figiu^s  4, 
5, 6,  or  7  of  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  747- 
53A2444,  Revision  2,  dated  May  24, 
2001,  at  3,000  flight  cycle  intervals. 

The  FAA  infers  that  the  commenter  is 
asking  to  do  the  repetitive  inspections 
specified  in  paragraph  (d)  of  the  final 
rule  within  3,000  flight  cycles  after 
doing  the  initial  inspections  per  Boeing 
Alert  Service  Bulletin  747-53A2444, 
dated  May  25,  2000,  or  Revision  1, 
dated  Jime  15,  2000.  We  do  not  concur 
because  the  inspections  specified  in 
Revision  2  involve  more  comprehensive 
inspection  procedures  than  those  in  the 
previous  versions  of  the  service  bulletin. 
Operators  that  have  done  the  initial 
inspections  per  previous  versions  of  the 
service  bulletin  do  not  meet  the 
requirements  for  the  repetitive 
inspection  intervals  specified  in 
paragraph  (d)  of  the  fiinal  rule  until  the 
initial  inspections  have  been  done  per 
Revision  2.  As  specified  in  the  preamble 
of  the  proposed  rule,  since  the  issuance 
of  AD  2000-14-04,  we  received  a  report 
of  severe  cracking  on  a  Model  747  series 
airplane,  and  Revision  2  of  the  service 
bulletin  was  issued  to  address  that 
additional  cracking.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conouments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Interim  Action 

This  is  interim  action.  The 
manufacturer  has  advised  that  it  is 
developing  a  modification  that  will 
positively  address  the  unsafe  condition 
addressed  by  this  AD.  Once  this 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 


Cost  Impact 

There  are  approximately  1,301 
airplanes  of  the  affected  design'  in  the 
worldwide  fleet.  The  FAA  estimates  that 
260  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  actions  that  are  cxirrently 
required  by  AD  2000-14-04  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currendy  required  actions  on  U.S. 
operators  is  estimated  to  be  $31,200,  or 
$120  per  airplane. 

The  new  inspections  that  are  required 
by  this  AD  action  will  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoin.  Based 
on  these  figures,  the  cost  impact  of  the 
new  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $109,200,  or 
$420  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  a(bninistrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.1 3    [Anwnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11813  (65  FR 
43219.  July  13,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12483,  to  read  as 
follows: 

2001-22-O4     Boeing:     Amendment  39- 
12483.  Docket  200O-NM-220-AD. 
Supersedes  AD  2000-14-04, 
Amendment  39-11813. 

Applicability:  All  Model  747  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
certain  areas  of  the  fuselage  skin,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage,  and  consequent  rapid 
depressurization  of  the  airplane,  accomplish 
the  following:  j 

Restatement  of  Requirements  of  AD  2000- 
14-04 

One-Time  Detailed  Visual  Inspection 

(a)  Prior  to  the  accumulation  of  13,000  total 
flight  cycles  or  within  60  days  after  July  28, 
2000  (the  effective  date  of  AD  2000-14-04, 
amendment  39-11813),  whichever  occurs 
later:  Perform  a  one-time  external  detailed 
visual  inspection  of  the  fuselage  skin 
adjacent  to  the  drag  splice  fitting  as 
illustrated  in  Figure  2  of  Boeing  Service 
Bulletin  747-53 A2444.  Revision  1,  dated 
June  15,  2000.  or  Boeing  Alert  Service 
Bulletin  747-53A2444.  Revision  2,  dated 


May  24,  2001.  If  no  cracking  is  detected,  no 
further  action  is  required  by  this  paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2444, 
Revision  2,  dated  May  24,  2001.  Where  the 
service  bulletin  specifies  to  contact  Boeing 
for  repair  instructions,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Note  3:  Repairs  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
ACO.  FAA,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
DER,  are  considered  acceptable  for 
compliance  with  the  repair  specified  in 
paragraph  (b)  of  this  AD. 

Note  4:  Boeing  Alert  Service  Bulletin  747- 
53A2444.  Revision  2.  dated  May  24,  2001, 
references  the  747  Structural  Repair  Manual 
(SRM)  as  an  appropriate  source  of  service 
information  for  accomplishment  of  the  repair 
of  the  fuselage  skin.  However,  the  use  of 
7075-T6  aluminum  as  specified  in  certain 
revisions  of  the  SRM  is  not  an  option  for  skin 
replacement  when  accomplishing  the  subject 
repair. 

Secondary  Inspection 

(c)  For  airplanes  on  which  cracking  is 
detected  during  any  inspection  required  by 
paragraph  (a)  or  (d)  of  this  AD,  prior  to 
further  flight  after  accomplishment  of 
paragraph  (b)  of  this  AD:  Determine  if  a 
secondary  inspection  of  adjacent  structure  is 
required,  using  the  Logic  Diagram  illustrated 
in  Figure  1  of  Boeing  Service  Bulletin  747- 
53A2444,  Revision  1,  dated  June  15,  2000.  or 
Boeing  Alert  Service  Bulletin  747-53A2444. 
Revision  2,  dated  May  24,  2001.  If  required, 
prior  to  further  flight,  accomplish  the 
inspection  in  accordance  with  the  service 
bulletin. 

Note  5:  Inspections  (including  secondary 
inspection  determination)  accomplished 
prior  to  July  28,  2000,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2444, 
dated  May  25,  2000,  are  considered 
acceptable  for  compliance  with  paragraphs 
(a)  and  (c)  of  this  AD. 


New  Requirements  of  This  AD 

Initial  and  Repetitive  Inspections 

(d)  Perform  ultrasonic,  high  ft«quency 
eddy  current,  and  detailed  visual  inspections 
in  accordance  with  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  747-53A2444, 
Revision  2,  dated  May  24,  2001.  at  the 
applicable  times  specified  in  Figure  1  of  the 
Logic  Diagram  of  the  service  bulletin;  except 
where  the  compliance  time  in  the  logic 
diagram  specifies  an  interval  of  "after  the 
release  date  of  the  service  bulletin,"  this  AD 
requires  compliance  within  the  interval 
specified  in  the  service  bulletin  "after  the 
effective  date  of  this  AD."  Repeat  the 
applicable  inspections  at  the  intervals  shown 
in  Figure  1  of  the  Logic  Diagram  of  the 
service  bulletin.  Accomplishment  of  the 
inspections  required  by  this  paragraph  ends 
the  inspections  required  by  paragraph  (a)  of 
this  AD. 

Note  6:  Where  there  are  differences 
between  the  AD  and  the  service  bulletin,  the 
AD  prevails. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  !evel  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-14-04,  amendment  39-11813,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits        » 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2444,  Revision  1.  dated  Jun?  15. 
2000;  or  Boeing  Alert  Service  Bulletin  747- 
53A2444,  Revision  2.  dated  May  24,  2001;  as 
applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-53A2444. 
Revision  2,  dated  May  24,  2001,  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
pari  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-53A2444, 
Revision  1,  dated  June  15,  2000,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  July  28.  2000  (65  FR 
43219.  July  13,  2000). 
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(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

Effective  Date 

.(h)  This  amendment  becomes  effective  on 
Decembers,  2001. 

Issued  in  Renton,  Washington,  on  October 
19,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-26952  Filed  10-26-01;  8:45  am) 

BHJJNQ  COOC  4910-1»-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcat  No.  2001-NM-10-AD;  AnwndnMnt 
39-12489;  AD  2001-22-10] 

RIN  2120-AA64 

Airworthlnass  Dlrectlvas;  Dassault 
Model  Mystera-Falcon  50.  Mystery- 
Falcon  900,  and  Falcon  900EX  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


Figure  in  AO 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dassault  Model 
Mystere-Falcon  50,  Mystere-Falcon  900, 
and  Falcon  900EX  series  airplanes,  that 
requires  revising  the  Emergency 
Procedures  and  Abnormal  Procedxues 
sections  of  the  airplane  flight  manual  to 
advise  the  flightcrew  to  immediately 
don  oxygen  masks  in  the  event  of 
significant  pressiuization  or  oxygen 
level  changes.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
incapacitation  of  the  flightcrew  due  to 
lack  of  oxygen,  which  could  result  in 
their  inability  to  continue  to  control  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  December  3,  2001. 
ADDRESSES:  Information  pertaining  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  MFORMATKW  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPIXMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dassault  Model 
Mystere-Falcon  50,  Mystere-Falcon  900, 
and  Falcon  900EX  series  airplanes  was 
published  in  the  Federal  Register  on 
April  17.  2001  (66  FR  19727).  That 
action  proposed  to  require  revising  the 
Emergency  Procedures  and  Abnormal 
Procediues  sections  of  the  airplane 
flight  manual  to  advise  the  flightcrew  to 
immediately  don  oxygen  masks  in  the 
event  of  significant  pressurization  or 
oxygen  level  changes. 

Comments 

Interested  persons  have  been  afforded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comment  received. 

Request  To  Include  Certain  Changes  to 
the  Airplane  Flight  Manual  (AFM) 

The  manufacturer  reports  the  issuance 
of  certain  AFM  changes,  which 
correspond  to  the  Figures  associated 
with  paragraphs  (a)  through  (f)  of  this 
AD.  The  following  AFM  changes  have 
been  issued: 


1 
1 
2 
3 

4 
5 
6 


Model/ 
Series 


MF900 
MF50 
MF50 
MF900 
F900EX 
F900C 
F50EX 


Typeof  ct»nge 


AFM  routine  revision 
AFM  routir>e  revision 
AFM  routine  revision 
AFM  routine  revision 
AFM  routine  revision 
AFM  routine  revision 
AFM  routine  revision 


Ctiange  No 


24 
32 
32 
24 
6 
2 
5 


The  FAA  has  accordingly  revised  the 
final  rule  to  replace  Note  1  of  the 
proposed  AD  with  new  paragraph  (g)  of 
the  final  rule.  Paragraph  (g)  specifies 
that  the  insertion  of  those  AFM  changes 
(also  listed  in  Table  1  of  this  AD)  into 
the  AFM  are  acceptable  for  compliance 
with  the  corresponding  requirements  of 
this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule,  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 


operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  137  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
actions,  at  an  average  labor  rate  of  $60 
per  work  hoiu.  Based  on  these  figures, 
the  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $8,220,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD,  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted.  The  cost  impact  figures 


discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figiu«s 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up,  planning  time,  or 
time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


1 
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have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-10    Dassault  Aviation: 

Amendment  39-12489.  Docket  2001- 
^4M-10-AD. 


Applicability:  All  Model  Mystere-Falcon 
50,  Mystere-Falcon  900.  and  Falcon  900EX 
series  airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  which  could  result  in 
their  inability  to  continue  to  control  the 
airplane,  accomplish  the  following: 

Revision  of  Airplane  Flight  Manual  (AFM) 
Emergency  Procedures 

(a)  For  Model  Mystere-Falcon  50  series 
airplanes  having  serial  numbers  (S/Ns)  1 
through  250  inclusive  and  252,  and  Mystere- 
Falcon  900  series  airplanes  having  S/Ns  1 
through  178  inclusive:  Within  10  days  after 
the  effective  date  of  this  AD,  revise  the 
Emergency  Procedures  section  of  the  FAA- 
approved  AFM  to  include  the  procedures 
listed  in  Figiu-e  1  of  this  AD.  This  revision 
may  be  done  by  inserting  a  copy  of  Figure  1 
into  the  AFM. 


Figure  1 

"In  case  of  rapid  cabin  depressurization,  apply  the  following  procedure: 

1.  Crew  oxygen  masks 100%  -  Donned 

2.  MictOphone  selector MASK 

3.  FASTEN  BELTS  and  no  smoking  light  pushbuttons On 

4.  Oxygen  controller  and  passenger  masks  OVERRIDE  -  Donned 

5.  Emergency  descent Initiated" 


Remion  of  AFM  Abnormal  Procedures  AD:  Within  10  days  after  the  effective  date  may  be  done  by  inserting  a  copy  of  Figure  2 

^***°"  of  this  AD,  revise  the  Abnormal  Procedures         into  the  AFM. 

(b)  For  Model  Mystere-Falcon  50  series  section  of  the  AFM  to  include  the  procedures 

airplanes  as  identified  in  paragraph  (a)  of  this  listed  in  Figure  2  of  this  AD.  This  revision 
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Figure  2 

"PRESSURIZATION  -  TOO  HIGH  CABIN  ALTITUDE  OR  SLOW 
PEPRESSURIZATION 


WARNING   - 


CABIN 


light  on  and  warning  horn  sounds. 
-  Cabm  altitude  higher  than  1 0,000  ft 

-  Crew  oxygen  masks Donned  -  Normal 

-Microphone  selector MASK  and  test 

-  Bleed  air  CREW,  CABIN  and  PRV  ON  or  AUTO 

-  UP  -  DN  control Between  1  and  2  o'clock 

-  Cabm  pressure  selector  switch MAN  (as  required) 

-  UP  -  DN  control DN  (as  required) 


If  necessary: 


.® , On 

•  Passenger  oxygen  masks Donned  -  Checked 

•  NOSE Closed 


If  necessary: 


•  Execute  an  EMERGENCY  DESCENT  (see  page  2.10.1)  down  to  14,000  ft 
or  safe  al^tude.** 


■UMO  coot  4t10-1»-U 
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(c)  For  Model  Mystere-Falcon  900  series  of  this  AD,  revise  the  Abnonnal  Procedures        revision  may  be  done  by  inserting  a  copy  of 

airplanes  as  identified  in  paragraph  (a)  of  this     section  of  the  AFM  by  including  the  Figure  3  into  the  AFM 

AD:  Within  10  days  after  the  effective  date  procedures  listed  in  Figure  3  of  this  AD.  This 

Figure3 

TRESSURIZATION  -  TOO  HIGH  CABIN  ALTITUDE  OR  SLOW 
DEPRESSURIZATION 


WARNING   - 


CABIN 


light  on  and  aural  warning. 
Cabin  altitude  higher  than  10,000  ft. 

-  CreW  oxygen  masks Donned/Normal 

-Microphone  selector MASK 

-  Bleed  air  CREW  and  PASSENGER  switches Checked 

-  PRV  2  and  PRV  3  switches Checked 

-  BAG  switch ISOL 

On 


BAG  ISOL 


light, 


-  NOSE  control  lever CLOSED 

/ 

-  UP  -  DN  control  Between  1  and  2  o'clock 

I 

-  AUTO/MAN  pressure  selector  switch MAN 

-  UP  -  DN  control DN  (as  required) 

If  cabin  pressure  cannot  be  restored: 

•  Isolation  valve  knob ISOLATION 

light  checked ...On 


ISOL 


If  cabin  pressure  is  restored: 


•  Cycle  bleed  air  CREW  and/or  PASSENGER  switches 
alternatively  to  OFF  and  ON.  Retain  condition  for  which 
cabin  fnvssure  is  maintained. 


4 


•  C|OND  control  lever  or  crossfeed  valve TIED 

—      Ifcabin  pressure  is  not  restored: 


•  N 


ORM/EMERG  pressure  selector  switch EMERG 
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Figure  3  continued 
Ifcabin  pressure  is  restored: 

•  Continue  flight  at  highest  possible  altitude. 

•  CREW  temperature  controller As  required 

Iftemperature  gets  too  high  during  descent: 

•  Bleed  air  CREW  switch OFF 

Ifcabin  pressure  cannot  be  restored: 

On 

•  Passenger  oxygen  masks Donned 

If  necessary: 

•  Execute  an  emergency  descent  down  to  the  safe  altitude  or  to  14,000  ft." 

(d)  For  all  Model  Falcon  900EX  series  Procedures  section  of  the  AFM  by  including       This  revision  may  be  done  by  inserting  a 

airplanes:  Within  10  days  after  the  effective        the  procedures  listed  in  Figure  4  of  this  AD.        copy  of  Figure  4  into  the  AFM. 
date  of  this  AD,  revise  the  Abnonnal 
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.  I  Figure  4 

"PRESSURIZATION  -  TOO  HIGH  CABIN  ALTITUDE 

I 
WARNING    - 


MASTER 


with 


CABIN 


lights  on  and  "CABIN"  voice 


warning. 
-  Cabin  altitude  higher  than  1 0,000  ft. 

-  Crew  oxygen  masks Donned/Normal 

i 

-Microphone  selector MASK 

-  CREW  and  PASSENGER  air  conditioning 

valve  switches aUTO  -  Checked 

-  HP  BLEED  AIR  switches Auto  -  Checked 

-  BAG  switch ! , _  ISOL 

•  I  f^^  ^^Q^  I  light On  -  Checked 

-  UP  -  DN  control  knob white  range 

1  .  "  ■  - 

-  AUTO/MAN  pressure  selector  switch MAN 

-  UP  -  DN  control  knob DN  (as  required) 

— IfcabinjH^ssure  cannot  be  restored:  ^ 


•  Isol 


ation  rotary  switch ISOL 

ISOL 


light 

If  cabin  pressure  is  restored: 


On  -  Checked 


•  Cycle  PASSENGER  and/or  CREW  air  conditioning  valve 
switches  alternatively  to  OFF  and  ON.  Retain  condition  for 
>\1iich  cabin  pressure  is  maintained. 
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Figure  4  continued 
Ifcabin  pressure  is  restored: 

•  Continue  flight  at  highest  possible  altitude. 

•  CREW  temperature  controller As  required 

If  temperature  gets  too  high  during  descent: 

•  CREW  air  conditioning  valve  switch OFF 

Ifcabin  pressure  cannot  be  restored: 

•  ^3^  light  pushbutton On 

•  Passenger  oxygen  masks OVERRIDE/Donned 

If  necessary: 

•  Execute  an  emergency  descent  down  to  the  safe  altitude  or  to  14,000  ft." 

(e)  For  Model  Mystere-Falcon  900  series  date  of  this  AD,  revise  the  Abnormal  This  revision  may  be  done  by  inserting  a 

airplanes  having  serial  numbers  179  and  Procedures  section  of  the  AFM  by  including       copy  of  Figure  5  into  the  AFM. 

subsequent:  Within  10  days  after  the  effective     the  procedures  listed  in  Figure  5  of  this  AD. 


Ifcabin  pressure  is  not  restored: 


•  NORM/EMERG  pressure  selector  switch EMERG 
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I  Figure  5 

"PRESSURIZATION  -  TOO  HIGH  CABIN  ALTITUDE  OR  SLOW 
DEPRESSURIZATION 


WARNING   - 


MASTER 


with 


CABIN 


lights  on  and  "CABIN" 


voice  warning. 
-  Cabin  altitude  higher  than  1 0,000  ft. 

-  Crew  oxygen  masks Donned/Normal 

-  Microphone  selector MASK 

-  CREW  and  PASSENGER  air  conditioning  switches .  AUTO  -  Checked 

I 

-  PRV  2  and  PRV  3  BLEED  AIR  switches On  -  Checked 

-BAG  switch ISOL 

light 


BAG  ISOL 


On  -  Checked 

-  UP  -  DN  control Between  1  and  2  o'clock 

-AUTO/MAN  pressure  selector  switch.. MAN 

-  UP  -  DN  control DN  (as  required) 

If  cabin  pressure  cannot  be  restored: 

•  Isolation  rotary  switch ISOLATION 

light 


ISOL 


On  -  Checked 


If  cabin  pressure  is  restored: 


Cycle  PASSENGER  and/or  CREW  air  conditioning  valve 
switches  alternatively  to  OFF  and  ON.  Retain  condition  for 
iwhich  cabin  pressure  is  maintained. 

•  Crossfeed  valve  or  COND  control  lever TIED 

If  cabin  pressure  is  not  restored: 


•  NORM/EMERG  pressure  selector  switch EMERG 
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Figure  5  continued 

Ifcabin  pressure  is  restored: 

•  Continue  flight  at  highest  possible  altitude. 

•  CREW  temperature  controller As  required 

If  temperature  gets  too  high  during  descent: 

•  CREW  air  conditioning  valve  switch OFF 

Ifcabin  pressure  cannot  be  restored: 

,  v-M  On 

•  Passenger  oxygen  masks OVERRIDE  -  Donned 

If  necessary: 

•  Execute  an  emergency  descent  down  to  the  safe  altitude  or  to  14,000  ft." 

(f)  For  Model  Mystere-Falcon  50  series  effective  date  of  this  AD,  revise  the  Abnormal     This  revision  may  be  done  by  inserting  a 

airplanes  having  serial  numbers  251,  253,  Procedures  section  of  the  AFM  by  including       copy  of  Figure  6  into  the  AFM. 

and  subsequent:  Within  10  days  after  the  the  procedures  listed  in  Figure  6  of  this  AD. 
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Figure  6 


"PRESSURIZATION  -  TOO  fflGH  CABIN  ALTITUDE  OR  SLOW 
DEPRESSURIZATION 
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WARNING   - 


MASTER 


CABIN 


light  on  +  aural  warning  with 
-  Cabin  altitude  higher  than  10,000  ft. 

-  Crew  oxygen  masks , E)onned  -  Nomial 

-  Microphone  selector MASK  and  test 

-  HP  1, 2  aad  3  BLEED  AIR  switches AUTO  -  Checked 

-  BLEED  AIR:  CREW  and  CABIN  switches On 

' —      If  depressurization  persists: 


light  on. 


•  UP  -DN  control Between  1  and  2  o'clock 

•  Cabin  pressure  selector  switch MAN  (as  required) 

•  UP -DN  control DN  (as  required) 


If  necessary: 


.On 


•  Passenger  oxygen  masks Donned  -  Checked 

•  NOSE Closed 


If  necessary: 


Execute  an  EMERGENCY  DESCENT  (see  page  2-120-1)  down  to 
14,000  ft  or  safe  altitude." 


nUJNQ  CODE  4n»-13-U 


(g)  Insertion  into  the  AFM  of  the  applicable 
AFM  revision  in  Table  1  of  this  AD,  or 
insertion  of  a  subsequent  AFM  revision  that 
contains  procedures  identical  to  those  in  the 
applicable  Figure  of  this  AD,  is  acceptable  for 
compliance  with  the  corresponding 
requiremenU  of  this  AD.  Table  1  of  this  AD 
follows: 

Table  1.— Alternative  Sources  of 
Service  Information 


Figure 

in  AD 

ModeV 
Series 

AFM 
revi- 
sion 

1 

MF900 
MF50 
MF50 

Mf-900 
F900kX 

F900C 

F50EX 

24 

1 

32 

2 

32 

3 

24 

4 „ 

6 

5 

2 

6 

5 

AhematiYe  Methods  of  Complianoe 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  throu^  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliamx  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Brandi. 
ANM-116. 

Special  FUghtPennils 

(i)  Special  fli^t  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2000- 
S36-032(B},  dated  December  27,  2000;  and 
2000-536-032(B)  Rl,  dated  February  7,  2001. 

EfbctiveDate 

(j)  This  amendment  becomes  effective  on 
Decembers,  2001.  ^ 

Issued  in  Renton,  Washington,  on  October 
22,  2001. 
Vi  L.  Upsld. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-27070  Filed  10-26-01;  8:45  ami 
■aXMO  COOC  4*10-13-0 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14CFRPait73 

[Doetat  No.  FAA-2001-«683;  AirspM* 
Doctot  No.  01-ASW-2] 

RIN2120-^U66 

Modification  of  Rastrictad  Araa  R-6312 
Cotulla,TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  acdion  raises  the  upper 
limit  of  Restricted  Area  6312  (R-6312) 
C]otulla,  TX,  from  the  currrat  12,000  feet 
above  mean  sea  level  (MSL)  to  Flight 
Level  230  (FL  230)  to  provide  airspace 
for  high  altitude  release  bombing 
training.  This  rule  makes  no  other 
changes  to  R-6312. 
EFFECTIVE  DATE:  0901  UTC.  December 
27,  2001. 

FOR  FURTHDI  ■ronMATION  CONTACT. 
Steve  Rohring.  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Managemmt,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591: 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  MPOnMATION: 


On  ^>ril  5,  2001,  the  FAA  proposed 
(66  FR  18055)  to  am«ul  14  CFR  part  73 
to  increase  the  vertical  limits  of  R-6312 
from  12,000  feet  above  MSL  to  FL  230. 
The  FAA  took  this  action  in  response  to 
a  request  from  the  U.S.  Navy  indicating 
that  current  upp«r  limit  of  R-6312 
(12,000  feet  above  K4SL)  is  not  suitable 
for  their  training  requirements. 
Specifically,  altitudes  upito  FL230  are 
essmitial  to  fulfill  their  requirement  to 
conduct  high  altitude  release  bombing 
training.  Intwested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  this  propoMl  to  the  FAA. 

Discussion  of  CoBunent 

In  response  to  the  Notice  of  Proposed 
Rule-making,  the  FAA  received  one 
comment  in  opposition  to  the  change. 
The  commenter  indicated  that  the 
proposed  increase  to  the  ceiling  from 
12,000  feet  MSL  to  FL  230  woidd  cause 
visual  flight  rules  (VFR)  operations 
transiting  the  area  to  cinnmmavigate  the 
restricted  area.  They  requested  an 
increase  in  the  height  of  the  east/ west 
corridor  through  the  restricted  area  frvm 
1,000-fBet  AGL  to  4,500  feet  MSL  to 
preclude  the  compression  of  transiting 
VFR  aircraft  into  the  corridor.  The  FAA 


disagrees  with  this  comment  because 
the  predominant  flow  of  VFR  traffic  in 
the  area  is  north  to  south  and  visa  versa. 
The  affected  aircraft  would  be  higher 
than  12,000  feet  and  would  not  be  likely 
to  descend  to  4,500  feet  and  circle  to  the 
east  or  west  to  pass  through  the  east/ 
west  corridor  rather  than  flying 
approximately  lOnm  to  circtunnavigate 
the  restricted  area.  Further,  increasing 
the  height  of  the  corridor  would  have  a 
significant  negative  impact  on  military 
training  without  a  significant  benefit  to 
dvil  VFR  traffic  in  that  it  would 
prohibit  low  altitude  awareness 
training. 

Additionally,  the  commenter  requests 
that  the  controlling  agency's  contact 
frequency  be  published  in  the  tabidar 
portion  of  the  sectional  aeronautical 
chart.  The  FAA  agrees  that  it  would  be 
beneficial  to  display  the  contact 
frequency  on  the  chart  and  will  publish 
the  contact  frequency  either  in  the 
tabMl^*"  area  or  on  the  face  of  the 
sectional  aeronautical  chail 

The  tub 

This  amendment  to  14  CFR  part  73 
raises  the  vertical  limits  of  R-6312  from 
12,000  fiset  above  MSL  to  FL  230.  This 
.  additional  altitude  is  required  in  order 
to  meet  the  Navy's  requirement  for  high 
altitude  release  bombing  training.  No 
other  change  to  R-6312  is  made  by  this 
action.  Section  73.63  of  14  CFR  part  73 
was  republished  in  FAA  Order  7400.8H, 
dated  Swtember  1,  2000. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore— (1)  is  not  a  "sigmficant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  tXTT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regtilatory 
Flexibility  Act. 

Environmental  Review 

The  United  States  Navy  (USN) 
determined  that  this  amendment  of  the 
restricted  area's  designated  altitude 
qualifies  for  a  categorical  exclusion.  The 
FAA  has  reviewed  the  USN's 
environmental  documentation  and 
concludes  that  this  action  is 
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categorically  excluded  in  accordance 
with  FAA  Order  1050.  ID,  Procedures 
for  Handling  Environmental  Impacts, 
and  the  FAA/DOD  Memorandum  of 
Understanding  of  1998  regarding 
Special  Use  Airspace  actions. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120:  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

Swtlon  73.63    [AmwKlad] 

2.  Section  73.63  is  amended  as 
follows: 


R-6312  Cotulla,  TX    [Amended] 

By  removing  tlie  current  designated 
altitudes  and  substituting  the  following: 

Designated  altitudes.  Surface  to  FL  230, 
excluding  the  area  west  of  a  line  between  lat. 
28°'141'  N.,  long.  98°47'56-  W.;  and  lat. 
28°11'56'  N..  long.  98''48'01'  W.:  and  the  area 
along  Highway  624  extending  V*  mile  each 
side  where  the  floor  is  1,000  feet  AGL. 


Issued  in  Washington,  DC,  on  October  19. 
2001. 

Reginald  C.  Matthe«vs. 

Manager,  Airspace  and  Rules  Division. 

[FR  Doc.  01-27159  Filed  1O-26-01:  8:45  am] 

BNXINO  COOE  4»10-1»^ 


POSTAL  RATE  COMMISSION 

39  CFR  Pari  3001 

[Ordw^  No.  1322;  Doektt  No.  RM2001-3] 

Adoption  of  Sunset  Rules 

agency:  Postal  Rate  Commission. 
ACnON:  Notice  and  order  adopting  final 
rules  with  sunset  provisions. 

SUMMARY:  Several  sets  of  Commission 
rules  of  practice  have  expired.  They 
addressed  Express  Mail  rates  and  fees 
and  certain  limited  classification 
changes.  The  Commission  is  adopting 
these  rules  again,  on  the  same  terms. 
The  rules  will  be  effective  for  5  years. 
This  action  will  allow  established 
practices  to  continue,  subject  to  sunset 
provisions. 

DATES:  These  rules  take  effect  November 
28,2001. 


ADDRESSES:  Send  correspondence 
regarding  this  document  to  the  attention 
of  Steven  W.  Williams,  acting  secretary, 
1333  H  Street  NW.,  suite  300. 
Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  general  counsel, 
202-789-6820. 
SUPPt.EMENTARY  INFORMATION: 

Regulatory  History 

Previous  related  rulemakings:  Express 
Mail  market  response  rules:  60  FR 
12119;  expedited  minor  classification 
cases,  market  test  rules  for  classification 
changes;  limited  provisional  service 
changes;  and  multi-year  test  period 
rules:  61  FR  24453—61  FR  24457. 

Current  rulemaking:  66  FR  39560 
(7/13/01)  and  66  FR  38602  (7/25/01). 

Introduction 

•  In  order  no.  1319,  the  Commission 
requested  interested  persons  to 
comment  on  the  advisability  of 
reissuing  five  sets  of  rules  of  practice 
that  had  expired  through  operation  of 
five-year  sunset  provisions.  PRC  Order 
No.  1319  (July  18,  2001).  These  rules, 
which  provide  for  expedited 
consideration  of  certain  Postal  Service 
requests  for  a  reconunended  decision, 
are  of  two  types.  The  first  concerns 
changes  in  Express  Mail  rates  and  fees;  ^ 
the  second  encompasses  four  sets  of 
rules  addressing  certain  limited 
classification  changes.^ 

Foin  sets  of  comments  were  filed.  The 
comments  reflect  no  tmanimity,  ranging 
from  the  Postal  Service's  suggestion 
that,  at  a  minimum,  each  rule  be 
reissued,  to  United  Parcel  Service's 
(UPS's)  position  that  none  of  the  rules 
be  reissued.  The  comments,  which  are 
briefly  summarized  below,  are  available 
for  public  inspection  at  the 
Commission's  offices  and  via  the 
Commission's  Web  site,  ivivw.p7Tc.gov. 

Upon  consideration  of  the  comments 
and  an  assessment  of  the  rules,  the 
Commission  has  determined  to  reissue 
the  ndes  for  an  additional  five-year 
period.  The  Commission,  however, 
declines  to  broaden  the  scope  of  this 
proceeding  beyond  the  affected  rules. 


•  S«e  39  CFR  3001.57-57C  (1999).  The  Express 
Mail  Service  rules  were  adopted  in  1989  and 
reissued  in  1995.  See  PRC  Order  No.  836  (August 
10,  1989)  and  PRC  Order  No.  1042  (Fel>niary  17, 
1995).  These  rules  expired  March  6,  2000.  60  FR 
12116. 

»  See  39  CFR  3001.161-166  (concerning  market 
tests).  39  CFR  3001.171-176  (concerning 
provisional  service  clianges),  39  CFR  3001.69-69c, 
(concerning  minor  classification  changes),  and  39 
CFR  3001.181-182  (concerning  multi-year  test 
periods  for  new  services).  These  rules  liecame 
effective  in  May  1996  and  expired  May  15,  2001. 
See  PRC  Order  No.  1110  (May  7, 1996);  see  also  61 
FR  24447. 


L  Comments 

A.  Postal  Service 

The  Postal  Service  urges  the 
Commission  to  reissue  and  to  consider 
broadening  the  scope  of  the  rules.  The 
Postal  Service  asserts  that,  at  a 
minimum,  the  limited  classification 
rules  should  be  reissued,  suggesting 
further  that  the  Commission  should 
consider  expanding  the  concept  of 
multi-year  test  periods,  rule  181,  to 
include  alternative  test  periods  in  rate 
and  classification  proceedings  before 
the  Commission.  Postal  Service 
Comments  at  1-2, 12. 

Second,  the  Postal  Service  advocates 
that  the  Express  Mail  rules  be  reissued, 
while  suggesting  the  possibility  that 
those  procedures  be  expanded  to  other 
services.  Id.  at  2-3.  Recognizing  that 
this  suggestion  may  be  beyond  the  reach 
of  this  proceeding,  the  Postal  Service 
concludes  that  the  concept  "is  worthy  of 
consideration  at  some  point  in  the 
future."  Id.  at  3. 

Third,  the  Postal  Service  raises  issues 
not  covered  by  the  expired  rules,  i.e., 
rate  bands  and  negotiated  service 
agreements,  concluding  that  "these  and 
other  measures  of  ratemaking  flexibility 
would  be  worthwhile  topics  of  a  future 
rulemaking."  Ibid. 

In  support  of  reissuing  the  rules,  the 
Postal  Service  focuses  on  the  flexibility 
they  afford,  particularly  the  limited 
classification  rules.  The  infi^uency 
with  which  these  rules  have  been 
invoked  is  not,  according  to  the  Postal 
Service,  an  indication  that  they  lack 
value.  Rather,  a  combination  of  events 
has  lessened  the  Postal  Service's  ability 
to  invoke  the  rules,  e.g.,  its  caseload 
before  the  Commission.  Id.  at  4-5. 
Underscoring  the  point,  it  notes  that  the 
Commission's  rules  governing 
experimental  classification  proposals. 
39  U.S.C.  3001.67-67d,  were  employed 
only  once  in  the  first  fifteen  years  of 
their  existence.  Id.  at  4.  Beginning  in 
1996,  however,  they  have  been  invoked 
numerous  times. 

Turning  to  the  rules,  the  Postal 
Service  discusses  the  instances  in  which 
the  limited  classification  rules  have 
been  invoked.  It  concludes  that  these 
rules,  involving  tharket  tests, 
provisional  services,  and  minor 
classification  changes,  while  bom  its 
perspective  somewhat  imperfect, 
worked  sufficiently  well  to  warrant  their 
renewal.  Id.  at  7-11.  Concerning  multi- 
year  test  periods,  a  rule  that  it  has  yet 
to  invoke,  the  Postal  Service  notes  the 
importance  of  having  an  opportunity  to 
recover  start-up  costs  over  an 
appropriate  period.  In  addition,  it 
broaches  the  issue  of  expanding  the 
Commission's  rules  to  permit  alternate 
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test  periods  "in  all  Commission 
proceedings  conducted  pursuant  to  39 
U.S.C.  3622  and  3623."  Id.  at  12.  Noting 
that  this  issue  has  been  previously 
considered,  the  Postal  Service  states  that 
such  an  expansion  would  promote  rate 
proposals  based  on  phased  rate 
schedules  "over  a  predetermined  rate 
cycle."  Id.  at  13. 

Finally,  citing  their  potential  utility, 
the  Postal  Service  urges  the  Comioission 
to  renew  the  Express  Mail  rules.  It 
would  prefer,  however,  if  the  rules  were 
expanded  "to  other  services  facing 
market  pressures  similar  to  Express 
Mail."  Id.  at  15.  As  noted  above,  the 
Postal  Service  recognizes  that  this 
suggestion  may  exceed  the  scope  of  this 
rulemaking.  Id.  at  2-3. 

B.  Newspaper  Association  of  America 

(NNA) 

The  NNA  submitted  brief  comments 
advocating  that  each  of  the  expired  rules 
be  reissued. 

C.  Office  of  Consumer  Advocate  (OCA) 

The  OCA  frames  the  issue  whether  to 
reissue  the  rules  by  posing  several 
questions,  e.g.,  whether  the  rules  were 
invoked,  whether  they  are  likely  to  be 
used,  and  whether  the  rules  need  to  be 
revised.  OCA  Comments  at  2.  Having 
considered  these  questions,  the  OCA 
recommends  against  reissuing  the 
Express  Mail  rules,  but  favors  renewing 
those  involving  limited  classification 
changes. 

Citing  the  history  of  the  rules,  i.e., 
their  never  being  invoked  and  the  Postal 
Service's  failure  to  seek  their  renewal, 
the  OCA  claims  that  the  Express  Mail 
rules  are  unnecessary.  In  addition,  the 
OCA  asserts  that  the  Commission  can, 
on  an  ad  hoc  basis,  accommodate 
requests  for  expedition  shoidd  it  be 
warranted.  Id.  at  3. 

In  general,  the  OCA  finds  renewal  of 
the  limited  classification  rules  is 
justified  because  the  rules  have  proved 
useful,  workable,  and  practical.  Id.  at  3- 
6.  The  OCA  supports  reissuing  rule  181, 
multi-year  test  periods,  because  among 
other  things,  the  rule  signals  the 
Commission's  willingness  to  consider 
new  services  requiring  a  longer  test 
period.  Id.  at  7.3 

D.UPS 

UPS  opposes  reissuing  the  rules, 
contendLi^  that  they  are  neither 
necessary  nor  useful.  UPS  Comments  at 
1-2.  UPS  advances  three  arguments 
against  reissuing  the  Express  Mail  rules. 


'The  OCA  also  notes  the  need  to  conform  the 
instant  rules  to  rules  currently  under  consideration 
in  docket  no.  RM2001-2,  Filing  Online.  This  is  a 
matter  to  l>e  addressed  in  a  sulisequent  order  since 
that  docket  remains  pending. 


First,  it  notes  that  they  have  never  been 
employed  by  the  Postal  Service.  Id.  at  2. 
Second,  it  asserts  that  the  market  for 
expedited  letters  is  mature,  implying 
that  there  is  no  need  for  the  Express 
Mail  rules.  Ibid.  Third,  UPS  argues  that 
the  Commission's  regular  ndes  are 
adequate  to  address  requests  for 
expedition.  Id  at  3;  see  also  6-9. 

Citing  theii  infi-equent  use,  UPS  also 
opposes  reissuing  the  rules  concerning 
limited  classification  changes.  Id.  at  3- 
4.  Fiuther,  UPS  asserts  that  the  rules  for 
minor  classification  cases,  provisional 
changes,  and  market  tests  are  ambiguous 
and  thus  "invite  litigation  over  whether 
the  proper  set  of  ndes  is  being  applied." 
Id.  at  5. 

UPS  argues  that  the  Commission's 
regular  rules  are  sufficiently  flexible  to 
address  the  Postal  Service's  rate  and 
classification  requests.  In  support,  it 
cites,  inter  alia,  rule  1  (the  rules  are  to 
be  liberally  construed  to  achieve  a  just 
and  speedy  result),  rule  23(a)(1) 
(concerning  the  presiding  officer's 
hearing  authority),  and  rule  22 
(concerning  waivers).  Id.  at  6-7.  In 
addition,  UPS  suggests  that  the  ndes 
governing  experimental  changes  provide 
sufficient  flexibility  "to  accommodate 
situations  that  the  regidar  rules  do  not 
cover."  Id.  at  8. 

Finally,  UPS  contends  that  reissuing 
the  rules  poses  certain  risks.  These 
include:  predetermined  procedural 
tracks  that  may  not  be  appropriate,  more 
rules  add  complexity  and  confusion 
and,  assiuning  the  rules  are 
unnecessary,  raising  the  "potential  for 
implicating  due  process  concerns."  Id. 
at  10. 

n.  Discussion 

The  Commission's  decision  to  reissue 
the  rules  is  influenced  by  several 
factors.  First,  the  rules  were  previously 
enacted.  Thus  not  only  are  they  well 
known  to  participants,  there  has  been 
ample  opportimity  to  consider  and  to 
comment  on  the  rules.  Second,  the  rules 
are  narrowly  drawn  and  have  not 
engendered  significant  controversy. 
Third,  they  afford  the  Postal  Service 
procedural  flexibility  while, 
concomitanUy,  protecting  intervenors' 
rights  to  participate  meaningfully  in  any 
such  proceeding.  Fourth,  the  rules  have 
proven  to  be  workable,  or  provide  an 
option  that,  on  balance,  continues  to 
have  merit.  Finally,  renewing  the  rules, 
including  the  sunset  provisions,  will 
enable  the  Postal  Service  and  parties  to 
gain  fiulher  experience  while  also 
tolling  their  existence  should  they 
become  unnecessary  or  obsolete. 

The  limited  classification  rules  have 
proven  to  be  workable  and  useful.  See 
OCA  Comments  at  3  et  seq.,  Postal 


Service  Comments  at  7  et  seq.  For 
example,  the  market  test  rules.  39  CFR 
3001.161-166.  were  successfully 
invoked  in  docket  no.  MC98-1,  Mailing 
Online.  The  rules  permitting  minor 
classification  changes,  39  CFR  3001.69- 
69c,  were  successfully  employed  in 
docket  no.  MC99-4,  Bulk  Parcel  Return 
Service.  The  settlement  which  resulted 
in  that  proceeding  was  facilitated,  at 
least  in  part,  by  the  operation  of  the 
rules.  The  Postal  Service  invoked  the 
rules  concerning  provisional  services, 
39  CFR  3001.171-176.  in  docket  no. 
MC97-5.  While  the  packaging  service 
proposal  in  that  proceeding  was  never 
implemented,  the  rules  operated 
effectively,  allowing  the  Postal  Service 
to  introduce  a  new  product.  Similarly, 
the  multi-year  test  period  rules,  39  CFR 
3001.181-182,  while  not  yet  invoked, 
provide  a  useful  tool  for  assessing  new 
services.  Taken  as  a  whole,  the  ndes 
provide  a  simplified  means  for  the 
Postal  Service  to  present  and  the 
Commission  to  consider  innovations 
and  refinements  in  its  service  offerings. 

UPS's  claim  that  the  rules  are 
ambiguous  is  not  sufficient  reason  not  to 
reissue  them.  First,  the  claim  has  not 
been  borne  out  in  practice.  The  rules 
have  worked  reasonably  well.  Second, 
UPS's  suggestion  that  the  regular  rules 
are  an  adequate  ad  hoc  surrogate  for  the 
instant  rules  is  not  persuasive.  The 
argument  implicitly  assumes  that  were 
the  Postal  Service  to  request  a  waiver  of 
the  regular  rules  it  would  engender  no 
controversy  in  its  own  right.  In  practice, 
such  a  result  would  appear  to  be 
imlikely.  On  occasion,  controversy  may 
be  an  luiavoidable  byproduct  of  any 
rules,  but  this  does  not  establish  a 
legitimate  basis  to  discard  the  instant 
rules.* 

The  Express  Mail  market  rules,  39 
CFR  3001.57-57C  (1999).  present  a 
closer  question.^  Two  commenters  favor 
and  two  commenters  oppose  their 
renewal.  Those  opposing  note  that  the 
rule  has  never  been  invoked.  UPS 
Comments  at  2;  OCA  Comments  at  2. 


*  UPS's  due  process  concerns  are  neither  well 
founded  nor  well  developed.  They  proceed  from  the 
flawed  assumption  that  the  rules  are  unneeded.  and 
even  with  that  assumption,  give  rise  only  to  "the 
potential  for  implicating  due  process  concerns." 
UPS  Comments  at  10.  The  Commission  has 
previously  addressed  potential  due  process 
problems  associated  with  the  instant  rules  Among 
other  things  the  Commission  assured  "all  parties 
that  it  will  not  allow  [the  limited  classification! 
rules  to  tie  used  to  alter  the  normally  applicable 
standards  of  proof,  curtail  legitimate  discovery  and 
hearing  practice,  or  otherwise  deprive  interested 
parties  of  their  procedural  rights."  PRC  order  no. 
1110  (May  7.  1995)  at  7. 

'The  Express  Mail  rules  In  the  attachment  reflect 
renumliering.  Former  rule  57a  is  now  rule  58; 
former  rule  57b  is  now  rule  59:  and  former  rule  S7c 
is  now  rule  60. 
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They  assert  this  demonstrates  that  the 
rule  is  unnecessary.  Lack  of  use, 
however,  is  not  necessarily  dispositive. 
As  the  Postal  Service  notes,  the  rules 
governing  experimental  classification 
changes  were  used  but  once  in  their  first 
15  years  of  existence,  but  have  been 
employed  seven  times  in  the  last  six 
years.^  Furthermore,  the  Postal  Service 
cites  various  factors  that  weighed  on  its 
use  of  these  rules.  Postal  Service 
Comments  at  14.  In  addition,  the  Postal 
Service  touts  the  potential  value  of  the 
rules. 

The  Conunission  concludes  that 
reissuing  the  Express  Mail  Service  rules 
is  appropriate.  Lack  of  use  is  not,  in  this 
instance,  compelling  enough  to 
foreclose  the  flexibility  afforded  by  this 
option.  The  rules  provide  adequate 
safeguards  to  protect  the  interests  of  all 
interested  persons.  Furthermore, 
inclusion  of  the  sunset  provision  will 
ensiue  that  these  rules  will  be  reviewed 
again  within  five  years  or  expire  on 
their  own  accord. 

The  Commission  declines  to  act  on 
the  Postal  Service's  suggestion  that  its 
rules  be  expanded.  See,  e.g.,  Postal 
Service  Comments  at  2-3.  This 
proceeding  was  commenced  solely  to 
consider  the  status  of  the  expired  rules. 
Expanding  it  to  include  new  issues 
would  raise  concerns  about  timing  and 
notice.  This  is  not  to  suggest  that  the 
topics  do  not  merit  further  attention,  but 
simply  that  this  is  not  the  appropriate 
vehicle. 

In  conclusion,  pursuant  to  the 
foregoing  discussion,  the  Commission 
hereby  amends  its  rules  of  practice  as 
set  forth  in  the  attachment  to  this  order. 

in.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission's  rules  of  practice 
are  amended  as  set  forth  in  the 
attachment. 

2.  The  attached  rules  are  effective 
November  28,  2001. 

3.  The  acting  secretary  shall  cause  this 
order  to  be  published  in  the  Federal 
Register. 

Dated:  September  24.  2001. 
Steven  W.  Williams, 

Acting  Secretary. 

List  of  Subjects  in  39  CFR  Fart  3001 

Administrative  practice  and 
procedure.  Postal  Service. 


^Docket  no.  MC2001-1  (regarding  presorted 
priority  mail),  docket  No.  MC200O-2  (regarding 
Mailing  Online),  docket  no.  MC2000-1  (regarding 
ride-along  changes  for  publications),  docket  no. 
MC99-1  (regarding  non-letter-size  business  reply 
mail),  docket  no.  MC98-1  (regarding  Mailing 
Online),  docket  no.  MC97-1  (regarding  non-letter 
size  business  reply  mail),  and  docket  no.  M(:96-1 
(regarding  small  parcel  automation  rate). 


For  the  reasons  stated  in  the 
preamble,  the  Postal  Rate  Commission 
amends  39  CFR  part  3001  as  follows: 

PART  3001— (AMENDED] 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b);  3603:  3622- 
24:  3661;  3662;  3663. 

2.  Amend  subpart  B,  Rules  Applicable 
to  Requests  for  Changes  in  Rates  or  Fees, 
by  adding  §§  3001.57-3001.60  to  read  as 
follows: 

§  3001 .57    Market  response  rate  requests 
for  express  mail  service — purpose  and 
duration  of  rules. 

(a)  This  section  and  §§  3001.58 
through  3001.60  only  apply  in  cases  in 
which  the  Postal  Service  requests  an 
expedited  recommended  decision 
pursuant  to  section  3622  of  the  Postal 
Reorganization  Act  on  changes  in  rates 
and  fees  for  Express  Mail  service,  where 
the  proposed  changes  are  intended  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services  for  the 
purpose  of  minimizing  the  loss  of 
Express  Mail  contribution  to 
institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case.  These 
rules  set  forth  the  requirements  for  filing 
data  in  support  of  such  rate  proposals 
and  for  providing  notice  of  such 
requests,  and  establish  an  expedited 
procedural  schedule  for  evaluating 
Market  Response  Rate  Requests.  These 
rules  may  not  be  used  when  the  Postal 
Service  is  requesting  changes  in  Express 
Mail  rates  as  part  of  an  omnibus  rate 
case. 

(b)  This  section  and  §§  3001.58 
through  3001 .60  are  effective  November 
28,  2001  through  November  28,  2006. 

§  3001 .58    IMarket  response  rate  requests — 
data  filing  requirements. 

(a)  Each  formal  request  made  under 
the  provisions  of  §§3001.57  through 
3001.60  shall  be  accompanied  by  such 
information  and  data  as  are  necessary  to 
inform  the  Commission  and  the  parties 
of  the  nature  and  expected  impact  of  the 
change  in  rates  proposed.  Except  for 
good  cause  shown,  the  information 
specified  in  paragraphs  (c)  through  (i) 
shall  also  be  provided  with  each 
request. 

(b)  Except  as  otherwise  expressly 
provided  in  this  section,  the  information 
required  by  §  3001.54  (b)  through  (r) 
must  be  filed  only  for  those  subclasses 
and  services  for  which  the  Postal 
Service  requests  a  change  in  rates  or 
fees.  Test  period  volume,  cost,  and 
revenue  estimates  presented  in 
satisfaction  of  rule  58  shall  be  for  four 
postal  quarters  beginning  after  the  filing 


date  of  the  request.  The  cost  roll- 
forward  may  be  developed  by  extending 
the  cost  forecasting  model  used  in  the 
last  omnibus  rate  case  (utilizing 
available  actual  data).  Volume  and 
revenue  estimates  required  by  these 
rules  shall  utilize,  to  the  extend 
practicable,  the  factors  identified  in  rule 
54(j](6],  and  must  be  fully  explained, 
with  all  available  supporting 
documentation  supplied,  but  they  need 
not  be  econometrically  derived. 

(c)  Every  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.60  shall  contain  an  explanation  of 
why  the  change  proposed  by  the  Postal 
Service  is  a  reasonable  response  to  the 
change  in  the  market  for  expedited 
delivery  services  to  which  it  is  intended 
to  respond. 

(d)  Every  formal  request  made  imder 
the  provisions  of  §§  3001.57  through 
3001.60  shall  be  accompanied  by  the 
then  effective  Domestic  Mail 
Classification  Schedule  sections  which 
would  have  to  be  altered  in  order  to 
implement  the  changes  proposed  by  the 
Postal  Service,  and,  arranged  in  a 
legislative  format,  the  text  of  the 
replacement  Domestic  Mail 
Classification  Schedule  sections  the 
Postal  Service  proposes. 

(e)  In  addition  to  the  required  test 
period  cost  estimates,  every  formal 
request  made  imder  the  provisions  of 
§§  3001.57  through  3001.60  shall  be 
accompanied  by  a  statement  of  the 
attributable  costs  by  segment  and 
component  for  Express  Mail  service 
determined  in  accordance  with  the 
attributable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibus  rate  case,  for  the  base  year 
used  in  that  case,  and  for  each  fiscal 
year  thereafter  for  which  cost  data  is 
available.  If  the  Postal  Service  believes 
that  an  adjustment  to  that  methodology 
is  warranted  it  may  also  provide  costs 
using  alternative  methodologies  as  long 
as  a  full  rationale  for  the  proposed 
changes  is  provided. 

(f)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001 .60  shall  include  a  description  of 
all  operational  changes,  occurring  since 
the  most  recent  omnibus  rate  case, 
having  an  important  impact  on  the 
attributable  cost  of  Express  Mail.  Postal 
Service  shall  include  an  analysis  and 
estimate  of  the  cost  impact  of  each  such 
operational  change. 

(g)  Every  formal  request  made  imder 
the  provisions  of  §§  3001.57  through 
3001.60  shall  be  accompanied  by  a 
statement  of  the  actual  Express  Mail 
revenues  of  the  Postal  Service  fttjm  the 
then  effective  Express  Mail  rates  and 
fees  for  the  most  recent  four  quarters  for 
which  information  is  available. 
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(h)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.60  shall  be  accompanied  by  a 
complete  description  of  the  change  in 
the  market  for  expedited  delivery 
services  to  which  the  Postal  Service 
proposal  is  in  response,  a  statement  of 
when  that  change  took  place,  the  Postal 
Service's  analysis  of  the  anticipated 
impact  of  that  change  on  the  market, 
and  a  description  of  characteristics  and 
needs  of  customers  and  market 
segments  affected  by  this  change  which 
the  proposed  Express  Mail  rates  are 
designed  to  satisfy. 

(i)  Each  formal  request  made  imder 
the  provisions  of  §§  3001.57  through 
3001.60  shall  include  estimates,  on  a 
quarterly  basis,  of  test  period  volumes, 
revenues,  and  attributable  costs 
determined  in  accordance  with  the 
attributable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibus  rate  case  for  each  Express  Mail 
service  for  which  rate  changes  are 
proposed  assuming: 

(1)  rates  remain  at  their  existing 
levels,  and 

(2)  rates  are  changed  after  90  days  to 
the  levels  suggested  in  the  request. 

(j)(l)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.60  shall  be  accompanied  by  the 
following  information,  for  each  quarter 
following  the  base  year  in  the  most 
recent  omnibus  rate  case: 

(i)  Estimated  volume  by  rate  cell,  for 
each  Express  Mail  service; 

(ii)  Total  postage  pounds  of  Express 
Mail  rated  at: 

(A)  up  to  V2  pound, 

(B)  V2  pound  up  to  2  pounds, 

(C)  2  pounds  up  to  5  pounds;  and 
(iii)  Total  pounds  of  Express  Mail  and 

of  each  other  subclass  of  mail  carried  on 
hub  contracts. 

(2)  In  each  instance  when  rates 
change  based  on  a  proceeding  under  the 
provisions  of  §§  3001.57  through 
3001.60  the  Postal  Service  shall  provide, 
one-year  after  the  conclusion  of  die  test 
period,  the  data  described  in  section 
3001.58(j)(l)(i-iii),  for  each  of  the  four 
quarters  of  the  test  period. 

(k)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
3001.60  shall  include  analyses  to 
demonstrate: 

(1)  that  the  proposed  rates  are 
consistent  with  the  factors  listed  in  39 
U.S.C.  3622(b). 

(2)  that  the  proposed  rate  changes  are 
in  the  public  interest  and  in  accordance 
with  the  policies  and  applicable  criteria 
of  the  Act,  and 

(3)  that  the  proposed  rates  will 
preserve,  or  minimize  erosion  of,  the 
Express  Mail  contribution  to 


institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case. 

(1)  Each  formal  request  made  under 
the  provisions  of  §§  3001.57  through 
§  3001.60  shall  be  accompanied  by  a 
certificate  that  service  of  the  filing  in 
accordance  with  §  3001.59(c)  has  been 
made. 

§  3001 .59    Market  Response  Rate 
Requests-expedition  of  put>lic  notice  and 
procedural  schedule. 

(a)  The  purpose  of  this  section  is  to 
provide  a  schedule  for  expediting 
proceedings  when  a  trial-type  hearing  is 
required  in  a  proceeding  in  which  the 
Postal  Service  proposes  to  adjust  rates 
for  Express  Mail  service  in  order  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services. 

(b)  The  Postal  Service  shall  not 
propose  for  consideration  under  the 
provisions  of  §§  3001.57  through 
3001.60  rates  lower  than: 

(1)  The  average  per  piece  attributable 
cost  for  Express  Mail  service  determined 
in  the  most  recent  omnibus  rate  case,  or 

(2)  The  average  per  piece  attributable 
cost  for  Express  Mail  service  as 
determined  by  the  Postal  Service  in 
accordance  with  section  3001.58(e)  for 
the  most  recent  fiscal  year  for  which 
information  is  available,  whichever  is 
higher.  Neither  shall  the  Postal  Service 
propose  a  rate  for  any  rate  cell  which  is 
lower  than  the  estimated  test  period 
attributable  cost  of  providing  that  rate 
cell  with  service. 

(c)(1)  Persons  who  are  interested  in 
participating  in  Express  Mail  Market 
Response  Rate  Request  cases  may 
register  at  any  time  with  the  Secretary 
of  the  Postal  Rate  Commission,  who 
shall  maintain  a  publicly  available  list 
of  the  names  and  business  addresses  of 
all  such  Express  Mail  Market  Response 
registrants.  Persons  whose  names 
appear  on  this  list  will  automatically 
become  parties  to  each  Express  Mail 
Market  Response  rate  proceeding.  Other 
interested  persons  may  intervene 
pursuant  to  section  3001.20  within  28 
days  of  the  filing  of  a  formal  request 
made  under  the  provisions  of  §§  3001.57 
through  3001.60.  Parties  may  withdraw 
from  the  register  or  a  case  by  filing  a 
notice  with  the  Commission. 

(2)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 
§§  3001.57  through  3001.60  it  shall  on 
that  same  day  effect  service  by  hand 
delivery  of  the  complete  filing  to  each 
Express  Mail  Market  Response  registrant 
who  maintains  an  address  for  service 
within  the  Washington  metropolitan 
area  and  serve  the  complete  filing  by 
Express  Mail  service  on  all  other 
registrants.  Each  registrant  is 


responsible  for  insuring  that  his  or  her 
address  remains  current. 

(3)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 
§§3001.57  through  3001.60.  it  shall  on 
that  same  day  send  by  Express  Mail 
service  to  all  participants  in  the  most 
recent  omnibus  rate  case  a  notice  which 
briefly  describes  its  proposal.  Such 
notice  shall  indicate  on  its  first  page 
that  it  is  a  notice  of  an  Express  Mail 
Market  Response  Rate  Request  to  be 
considered  under  §§  3001.57  through 
3001.60,  and  identify  the  last  day  for 
filing  a  notice  of  intervention  with  the 
Commission. 

(d)  In  the  absence  of  a  compelling 
showing  of  good  cause,  the  Postal 
Service  and  parties  shall  calculate 
Express  Mail  costs  in  accordance  with 
the  methodologies  used  by  the 
Conunission  in  the  most  recent  onmibus 
rate  case.  In  the  analysis  of  customers' 
reactions  to  the  change  in  the  market  for 
expedited  delivery  services  which 
prompts  the  request,  the  Postal  Service 
and  parties  may  estimate  the  demand 
for  segments  of  the  expedited  delivery 
market  and  for  types  of  customers 
which  were  not  separately  considered 
when  estimating  volumes  in  the  most 
recent  omnibus  rate  case. 

(e)(1)  In  the  event  that  a  party  wishes 
to  dispute  as  an  issue  of  fact  whether 
the  Postal  Service  properly  has 
calculated  Express  Mail  costs  or 
volumes  (either  before  or  after  its 
proposed  changes),  or  wishes  to  dispute 
whether  the  change  in  the  market  for 
expedited  delivery  services  cited  by  the 
Postal  Service  has  actually  occurred,  or 
wishes  to  dispute  whether  the  rates 
proposed  by  the  Postal  Service  are  a 
reasonable  response  to  the  change  in  the 
market  for  expedited  delivery  services 
or  are  consistent  with  the  policies  of  the 
Postal  Reorganization  Act,  that  party 
shall  file  with  the  Commission  a  request 
for  a  hearing  within  28  days  of  the  date 
that  the  Postal  Service  files  its  request. 
The  request  for  hearing  shall  state  with 
specificity  the  fact  or  facts  set  forth  in 
the  Postal  Service's  filing  that  the  party 
disputes,  and  when  possible,  what  the 
party  believes  to  be  the  true  fact  or  facts 
and  the  evidence  it  intends  to  provide 
in  support  of  its  position. 

(2)  The  Commission  will  not  hold 
hearings  on  a  request  made  pursuant  to 
§§3001.57  through  3001.60  unless  it 
determines  that  there  is  a  genuine  issue 
of  material  fact  to  be  resolved,  and  that 
a  hearing  is  needed  to  resolve  this  issue. 

(3)  Whether  or  not  a  hearing  is  held, 
the  Commission  may  request  briefs  and/ 
or  argument  on  an  expedited  schedule, 
but  in  any  circumstance  it  will  issue  its 
recommended  decision  as  prompUy  as 
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is  consistent  with  its  statutory 
responsibilities. 

(4)  In  order  to  assist  in  the  rapid 
development  of  an  adequate  evidentiary 
record,  all  participants  may  file 
appropriate  discovery  requests  on  other 
participants  as  soon  as  an  Express  Mail 
Market  Response  Rate  Request  is  filed. 
Answers  to  such  discovery  requests  will 
be  due  within  10  days.  Objections  to 
such  discovery  requests  must  be  made 
within  10  days  in  the  form  of  a  motion 
to  excuse  from  answering,  with  service 
on  the  questioning  participant  made  by 
hand,  facsimile,  or  expedited  delivery. 
Responses  to  motions  to  excuse  from 
answering  must  be  submitted  within 
seven  days,  and  should  such  a  motion 
be  denied,  the  answers  to  the  discovery 
in  question  are  due  within  seven  days 
of  the  denial  thereof.  It  is  the 
Commission's  intention  that  parties 
resolve  discovery  disputes  informally 
between  themselves  whenever  possible. 
The  Commission,  therefore,  encourages 
the  party  receiving  discovery  requests 
considered  to  be  unclear  or 
objectionable  to  contact  counsel  for  the 
party  filing  the  discovery  requests 
whenever  further  explanation  is  needed, 
or  a  potential  discovery  dispute  might 
be  resolved  by  means  of  such 
communication. 

(5)  If.  either  on  its  own  motion,  or 
after  having  received  a  request  for  a 
hearing,  the  Conimission  concludes  that 
there  exist  one  or  more  genuine  issues 
of  material  fact  and  that  a  hearing  is 
needed,  the  Commission  shall  expedite 
the  conduct  of  such  record  evidentiary 
hearings  to  meet  both  the  need  to 
respond  promptly  to  changed 
circumstances  in  the  market  and  the 
standards  of  5  U.S.C.  556  and  557.  The 
procedural  schedule,  subject  to  change 
as  described  in  paragraph  (e)(6]  of  this 
section,  is  as  follows:  Hearings  on  the 
Postal  Service  case  will  begin  35  days 
after  the  filing  of  an  Express  Mail 
Market  Response  rate  request;  parties 
may  file  evidence  either  in  support  of  or 
in  opposition  to  the  Postal  Service 
proposal  49  days  after  the  filing; 
hearings  on  the  parties'  evidence  will 
begin  56  days  after  the  filing;  briefs  will 
be  due  70  days  after  the  filing;  and  reply 
briefe  will  be  due  77  days  after  the 
filing. 

(6)  The  presiding  officer  may  adjust 
any  of  the  schedule  dates  prescribed  in 
(e)(5)  of  this  section  in  the  interests  of 
fairness,  or  to  assist  in  the  development 
of  an  adequate  evidentiary  record. 
Requests  for  the  opportunity  to  present 
evidence  to  rebut  a  submission  by  a 
participant  other  than  the  Postal  Service 
should  be  filed  within  three  working 
days  of  the  receipt  of  that  material  into 
the  evidentiary  record,  and  should 


include  a  description  of  the  evidence  to 
be  offered  and  the  amoimt  of  time 
needed  to  prepare  and  present  it. 
Requests  for  additional  time  will  be 
reviewed  with  consideration  as  to 
whether  the  requesting  participant  has 
exercised  due  diligence,  and  whether 
the  requesting  participant  has  been 
unreasonably  delayed  from  fully 
imderstanding  the  proposal. 

§  3001 .60    Express  mail  nMritet  response- 
rule  for  decision. 

The  Commission  will  issue  a 
recommended  decision  in  accordance 
with  the  policies  of  39  U.S.C,  and 
which  it  determines  would  be  a 
reasonable  response  to  the  change  in  the 
market  for  expedited  delivery  services. 
The  purpose  of  §§  3001.57  through 
3001.60  is  to  allow  for  consideration  of 
Express  Mail  Market  Response  rate 
requests  within  90  days,  consistent  with 
the  procedural  due  process  rights  of 
interested  persons. 

3.  Amend  Subpart  C,  Rules 
Applicable  to  Requests  for  Establishing 
or  Changing  the  Mail  Classification 
Schedule,  by  adding  §§  3001.69-69c  to 
read  as  follows: 

§  3001 .69    Expedited  minor  classification 
cases — applicability. 

(a)  This  section  and  §§  3001.69a 
through  3001.69c  apply  in  cases  where 
the  Postal  Service  requests  a 
recommended  decision  pursuant  to 
section  3623  and  seeks  expedited 
review  on  the  ground  that  the  requested 
change  in  mail  classification  is  minor  in 
character.  The  requirements  and 
procedures  specified  in  these  sections 
apply  exclusively  to  the  Conunission's 
consideration  of  requested  mail 
classification  changes  which  the  Postal 
Service  denominates  as,  and  the 
Commission  finds  to  be,  minor  in 
character.  A  requested  classification 
change  may  be  considered  to  be  minor 
in  character  if  it: 

(1)  Would  not  involve  a  change  in  any 
existing  rate  or  fee; 

(2)  Would  not  impose  any  restriction 
in  addition  to  pre-existing  conditions  of 
eligibility  for  the  entry  of  mail  in  an 
existing  subclass  or  category  of  service, 
or  for  an  existing  rate  element  or  work 
sharing  discount;  and 

(3)  Would  not  significantly  increase  or 
decrease  the  estimated  institutional  cost 
contribution  of  the  affected  subclass  or 
category  of  service. 

(b)  This  section  and  §§  3001.69a 
through  3001.69c  are  effective 
November  28.  2001  through  November 
28. 2006. 


§  3001 .69a    Expedited  minor  classification 
cases — filing  of  formal  request  and 
prepared  direct  evidence. 

(a)  Whenever  the  Postal  Service 
determines  to  request  that  the 
Commission  submit  a  decision 
recommending  a  mail  classification 
change,  and  to  seek  expedited  review  on 
the  ground  that  the  requested  change  is 
minor  in  character,  it  shall  file  a  request 
for  a  change  in  mail  classification 
pursuant  to  section  3623  that  comports 
with  the  requirements  of  this  section 
and  of  subpart  C  of  this  part.  Each  such 
formal  request  shall  include  the 
following  particular  information: 

(1)  A  description  of  the  proposed 
classification  change  or  changes, 
including  proposed  changes  in  the  text 
of  the  Domestic  Mail  Classification 
Schedule  and  any  pertment  rate 
schedules; 

(2)  A  thoroiigh  explanation  of  the 
grounds  on  which  the  Postal  Service 
submits  that  the  requested  change  in 
mail  classification  is  minor  in  character; 
and 

(3)  An  estimate,  prepared  in  the 
greatest  level  of  detail  practicable,  of  the 
overall  impact  of  the  requested  change 
in  mail  classification  on  postal  costs  and 
revenues,  mail  users,  and  competitors  of 
the  Postal  Service. 

(b)  If  the  Postal  Service  believes  that 
data  required  to  be  filed  under  §  3001.64 
are  imavailable,  it  shall  explain  their 
unavailability,  as  required  by 

§  3001.64{a)(2}(i),  (ii),  and  (iv).  ff  the 
Postal  Service  believes  that  any  of  the 
data  or  other  information  required  to  be 
filed  imder  §  3001.64  should  not  be 
required  in  light  of  the  minor  character 
of  the  requested  change  in  mail 
classification,  it  shall  move  for  a  waiver 
of  that  requirement,  stating  with 
particularity  the  reasons  why  the 
character  of  the  request  and  its 
cinnimstances  justify  a  waiver  of  the 
requirement.  A  satisfactory  explanation 
of  the  unavailability  of  information 
required  under  §  3001.64,  or  of  why  it 
should  not  be  required  to  support  a 
particular  request,  will  be  groimds  for 
excluding  trom  the  proceeding  a 
contention  that  the  absence  of  the 
information  should  form  a  basis  for 
rejection  of  the  request,  unless  the  party 
desiring  to  make  such  contention 

(1)  Demonstrates  that,  having  regard 
to  all  the  facts  and  circumstances  of  the 
case,  it  was  clearly  unreasonable  for  the 
Postal  Service  to  propose  the  change  in 
question  without  having  first  seciu^d 
the  information  and  submitted  it  in 
accordance  with  §  3001.64;  or 

(2)  Demonstrates  other  compelling 
and  exceptional  circumstances  requiring 
that  the  absence  of  the  information  in 
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question  be  treated  as  bearing  on  the 
merits  of  the  proposal. 

§3001 .69b    Expedited  minor  classification 
cases— expedition  of  procedural  schedule. 

(a)  The  piupose  of  this  section  is  to 
provide  a  schedule  for  expediting 
proceedings  in  which  the  Postal  Service 
requests  that  the  Commission 
reconunend  a  change  in  mail 
classification  and  expedite 
consideration  of  that  request  on  the 
ground  that  the  change  is  minor  in 
character. 

(b)  Persons  who  are  interested  in 
participating  in  proceedings  to  consider 
Postal  Service  requests  for  minor 
changes  in  mail  classification  may 
register  at  any  time  with  the  Secretary 
of  the  Postal  Rate  Commission,  who 
shall  maintain  a  publicly  available  list 
of  the  names  and  business  addresses  of 
all  such  registrants.  Persons  whose 
names  appear  on  this  list  will 
automatically  become  parties  to  each 
proceeding  in  which  the  Postal  Service 
requests  a  minor  mail  classification 
change  pursuant  to  §§  3001.69  through 
3001.69c.  Parties  may  withdraw  from 
the  register  or  a  particular  case  by  filing 
a  notice  with  the  Secretary  of  the 
Conunission. 

(c)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

§§  3001.69  through  3001.69c,  it  shall  on 
that  same  day  effect  service  by  hand 
delivery  of  the  complete  filing  to  each 
person  registered  piu'suant  to  subsection 
(b)  who  maintains  an  address  for  service 
within  the  Washington  metropolitan 
area  and  serve  the  complete  filing  by 
Priority  Mail  service  on  all  other 
registrants.  Each  registrant  is 
responsible  for  insuring  that  his  or  her 
address  remains  current. 

(d)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

§§  3001.69  through  3001.69c,  it  shall  on 
that  same  day  send  by  First-Class  Mail 
to  all  participants  in  the  most  recent 
omnibus  rate  case  a  notice  which  briefly 
describes  its  proposal.  This  notice  shall 
indicate  on  its  first  page  that  it  is  a 
notice  of  a  request  for  a  minor  change 
in  mail  classification  to  be  considered 
under  §§  3001.69  through  3001.69c,  and 
identify  the  last  day  for  filing  a  notice 
of  intervention  with  the  Conunission. 

(e)  Within  5  days  after  receipt  of  a 
Postal  Service  request  invoking  the 
operation  of  §§  3001.69  throu^ 

3001 .69c,  the  Commission  shall  issue  a 
notice  of  proceeding  and  provide  for 
intervention  by  interested  parties 
pursuant  to  §  3001.20.  The  notice  of 
proceeding  shall  state  that  the  Postal 
Service  has  denominated  the  mail 
classification  change  it  requests  a  minor 
change,  and  has  requested  expedited 


consideration  pursuant  to  §§  3001.69 
through  3001.69c.  The  notice  shall 
further  state  the  grounds  on  which  the 
Postal  Service  submits  that  the 
requested  change  in  mail  classification 
is  minor  in  character,  and  shall  afford 
all  interested  parties  26  days  after  filing 
of  the  Postal  Service's  request  within 
which  to  intervene,  submit  responses  to 
the  Postal  Service's  request  for 
consideration  of  its  proposed  mail 
classification  change  under  the  terms  of 
§§  3001.69  through  3001.69c.  and 
request  a  hearing. 

(f)  Within  28  days  after  publication  of 
the  notice  of  proceeding  pursuant  to 
subsection  (e).  the  Commission  shall 
decide  whether  to  consider  the  request 
of  the  Postal  Service  as  a  minor 
classification  change  request  under 

§§  3001.69  through  3001.69c.  and  shall 
issue  an  order  in  the  proceeding 
incorporating  that  ruling.  The 
Commission  shall  order  a  request  to  be 
considered  under  §§  3001.69  through 
3001.69c  if  it  finds  that: 

(1)  The  requested  classification 
change  is  minor  in  character,  and 

(2)  The  effects  of  the  requested  change 
are  likely  to  be  appropriately  limited  in 
scope  and  overall  impact. 

(g)  If  the  Commission  determines  that 
the  request  of  the  Postal  Service  is  not 
appropriate  for  consideration  as  a  minor 
classification  change  request,  no  further 
procedures  under  §§  3001.69  through 
3001.69c  shall  be  ordered,  and  the 
request  will  be  considered  in 
accordance  with  other  appropriate 
provisions  of  Subpart  C  of  this  part. 

(h)  If  the  Commission  determines  that 
the  Postal  Service  request  is  appropriate 
for  consideration  under  §§  3001.69 
through  3001 .69c,  those  respondents 
who  request  a  hearing  shall  be  directed 
to  state  with  specificity  within  14  days 
after  publication  of  the  notice  the  issues 
of  material  fact  that  require  a  hearing  for 
resolution.  Respondents  shall  also 
identify  the  fact  or  facts  set  forth  in  the 
Postal  Service's  filing  that  the  party 
disputes,  and  when  possible,  what  the 
party  believes  to  be  the  true  fact  or  facts 
and  the  evidence  it  intends  to  provide 
in  support  of  its  position. 

(i)  The  Commission  will  hold 
hearings  on  a  Postal  Service  request 
which  is  considered  under  §§  3001.69 
through  3001.69c  when  it  determines 
that  there  are  genuine  issues  of  material 
fact  to  be  resolved,  and  that  a  hearing 
is  needed  to  resolve  those  issues. 
Hearings  on  the  Postal  Service  request 
will  coQunence  within  21  days  after 
issuance  of  the  Commission  order 
pursuant  to  subsection  (f).  Testimony 
responsive  to  the  Postal  Service  request 
will  be  due  14  days  after  the  conclusion 


of  hearings  on  the  Postal  Service 
request. 

S  3001 .69c    Expedited  minor  classification 
cases— time  limits. 

The  Commission  will  treat  cases  to 
which  §§  3001.69  through  3001.69c 
apply  as  subject  to  the  maximum 
expedition  consistent  with  procedural 
fairness.  The  schedule  for  adoption  of  a 
recommended  decision  will  therefore  be 
established,  in  each  such  case,  to  allow 
for  issuance  of  such  decision  not  more 
than  90  days  after  the  filing  of  the 
request  of  the  Postal  Service  if  no 
hearing  is  held,  and  not  more  than  120 
days  after  the  filing  of  the  request  if  a 
hearing  is  scheduled. 

4.  Amend  part  3001  by  adding  subpart 
I,  Rules  for  Expedited  Review  to  Allow 
Market  Tests  of  Proposed  Mail 
Classification  Changes.  §§  3001.161 
-3001.166  to  read  as  follows: 

Subpart  I— Rules  for  Expedited  Review 
to  Allow  Market  Teats  of  Proposed  Mall 
Classification  Changes 

S  3001. 161    ApplicaMlity. 

(a)  This  section  and  §§  3001.162 
through  3001.166  apply  in  cases  in  , 
which  the  Postal  Service  requests  a 
recommended  decision  pursuant  to 
section  3623  preceded  by  testing  in  the 
market  in  order  to  develop  information 
necessary  to  support  a  permanent 
change.  "The  requirements  and 
procedures  specified  in  these  sections 
apply  exclusively  to  the  Commission's 
determination  to  recommend  in  favor  of 
or  against  a  market  test  proposed  by  the 
Postal  Service,  and  do  not  supersede 
any  other  rules  applicable  to  the  Postal 
Service's  request  for  recommendation  of 
a  permanent  change  in  mail 
classification.  In  administering  this 
subpart,  it  shall  be  the  policy  of  the 
Commission  to  recommend  market  tests 
that  are  reasonably  calculated  to 
produce  information  needed  to  support 

a  permanent  change  in  mail 
classification,  and  that  are  reasonably 
limited  in  scope,  scale,  duration,  and 
potential  adverse  impact.  Except  in 
extraordinary  circumstances  and  for 
good  cause  shown,  the  Commission 
shall  not  recommend  market  tests  of 
more  than  one  year  in  duration; 
however,  this  limitation  is  not  intended 
to  bar  the  Postal  Service  from 
conducting  more  than  one  market  test  in 
support  of  a  potential  permanent  change 
in  mail  classification  in  appropriate 
circumstances. 

(b)  This  section  and  §§  3001 . 1 62 
through  3001.166  are  effective 
November  28,  2001  through  November 
28, 2006. 
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§3001.162    Filing  of  martwtlMt  proposal 
and  supporting  dirsct  evktortca. 

Whenever  the  Postal  Service 
determines  to  request  that  the 
Commission  submit  a  recommended 
decision  on  a  change  in  mail 
classification  preceded  by  testing  in  the 
market,  the  Postal  Service  shall  file  with 
the  Commission,  in  addition  to  its 
request  for  a  permanent  change  in  mail 
classification  pursuant  to  section  3623, 
a  request  for  a  recommended  decision  in 
£avor  of  its  proposed  market  test  of  the 
requested  change  in  mail  classification. 
Each  formal  request  filed  under  this 
subpart  shall  include  such  information 
and  data  and  such  statements  of  reasons 
and  bases  as  are  necessary  and 
appropriate  fully  to  inform  the 
Commission  and  the  parties  of  the 
natxire,  scope,  significance  and  impact 
of  the  proposed  market  test,  and  to  show 
that  it  is  in  the  public  interest  and  in 
accordance  with  the  policies  of  the  Act 
and  the  applicable  criteria  of  the  Act. 
Each  formal  request  shall  also  include 
the  following  particular  information: 

(a)  A  description  of  the  services  to  be 
provided  in  the  market  test,  and  the 
relationship  between  the  services  to  be 
provided  and  the  permanent  change  or 
changes  in  the  mail  classification 
schedule  requested  by  the  Postal 
Service; 

(b)  A  statement  of  each  rate  or  fee  to 
be  charged^  for  each  service  to  be 
provided  during  the  market  test, 
together  with  all  information  relied 
upon  to  establish  consistency  of  those 
rates  and  fees  with  the  factors  specified 
in  section  3622(b); 

(c)  A  description  of  the  number  and 
extent  of  the  service  areas  in  which  the 
market  test  will  be  conducted,  including 
the  nimiber  and  type  of  postal  facilities 
which  will  be  used; 

(d)  A  statement  of  the  planned 
duration  of  the  market  test; 

(e)  Proposed  Domestic  Mail 
Classification  Schedule  provisions 
which  incorporate  the  information 
required  in  paragraphs  (a)  through  (d)  of 
this  section; 

(f)  A  statement  of  the  goals  and 
objectives  of  the  proposed  market  test, 
supported  by  quantitative  projections  of 
anticipated  results  to  the  extent 
practicable. 

(g)  A  statement  of  those  features  of  the 
proposed  market  test  that,  in  the 
opinion  of  the  Postal  Service,  cannot  be 
modified  without  significantly 
impairing  the  value  of  the  test; 

(n)  An  estimate  of  the  number  of 
customers  who  will  participate  in  the 
market  test  to  the  extent  that  such  an 
estimate  is  practicable,  together  with  a 
description  of  the  means  by  which  the 
Postal  Service  plans  to  provide  equal 


access  to  all  potential  users  in  the  test 
market  service  areas;  and 

(i)  A  plan  for  testing  the  proposed 
change  or  changes  in  the  market, 
including  a  plan  for  gathering  the  data 
needed  to  support  a  permanent  change 
in  mail  classification  and  for  reporting 
the  test  data  to  the  Commission.  If 
periodic  reporting  of  the  test  data  would 
be  harmful  to  the  purposes  of  the  test, 
such  as  by  revealing  information  that 
might  encourage  competitors  or  mailers 
to  take  actions  that  would  affect  the  test 
results,  the  plan  may  provide  for 
presentation  of  the  test  data  as  part  of 
the  subsequent  filing  of  data  supporting 
a  permanent  mail  classification  change. 

§  3001 .1 63    Procadures— expedition  of 
putMic  notice  and  procedural  sctwdule. 

(a)  The  purpose  of  this  section  is  to 
provide  a  schedule  for  expediting 
proceedings  in  which  the  Postal  Service 
proposes  to  conduct  a  market  test  of  a 
requested  change  in  mail  classification 
it  has  submitted  to  the  Commission 
pursuant  to  section  3623. 

(b)  Persons  who  are  interested  in 
participating  in  proceedings  to  consider 
Postal  Service  requests  to  conduct  a 
market  test  may  register  at  any  time 
with  the  Secretary  of  the  Postal  Rate 
Commission,  who  shall  maintain  a 
publicly  available  list  of  the  names  and 
business  addresses  of  all  such 
registrants.  Persons  whose  names 
appear  on  this  list  will  automatically 
become  parties  to  each  proceeding  in 
which  the  Postal  Service  requests  to 
conduct  a  market  test  pursuant  to  this 
subpiirt.  Other  interested  persons  may 
intervene  piusuant  to  §  3001.20  within 
28  days  after  the  filing  of  a  formal 
request  made  under  the  provisions  of 
this  subpart.  Parties  may  withdraw  from 
the  register  or  a  particular  case  by  filing 
a  notice  with  the  Secretary  of  the 
Commission. 

(c)  When  the  Postal  Service  files  a 
request  under  the  provisions  of  this 
subpart,  it  shall  on  that  same  day  effect 
service  by  hand  delivery  of  the  complete 
filing  to  each  person  registered  pursuant 
to  subsection  (b)  who  maintains  an 
address  for  service  within  the 
Washington  metropolitan  area  and  serve 
the  complete  filing  by  Express  Mail 
service  on  all  other  registrants.  Each 
registrant  is  responsible  for  insuring  that 
his  or  her  address  remains  current. 

(d)  When  the  Postal  Service  files  a 
request  under  the  provisions  of  this 
subpart,  it  shall  on  that  same  day  send 
by  Express  Mail  to  all  participants  in  the 
most  recent  omnibus  rate  case  a  notice 
which  briefly  describes  its  proposal. 
This  notice  shall  indicate  on  its  first 
page  that  it  is  a  notice  of  a  market  test 
request  to  be  considered  under 


§§3001.161  through  3001.166,  and 
identify  the  last  day  for  filing  a  notice 
of  intervention  with  the  Conunission. 

(e)  Within  5  days  after  receipt  of  a 
Postal  Service  request  under  the 
provisions  of  this  subpart,  the 
Commission  shall  issue  a  notice  of 
proceeding  and  provide  for  intervention 
by  interested  parties  pursuant  to 
§  3001.20.  In  the  event  that  a  party 
wishes  to  dispute  a  genuine  issue  of 
material  fact  to  be  resolved  in  the 
consideration  of  the  Postal  Service's 
request,  that  party  shall  file  with  the 
Commission  a  request  for  a  hearing 
within  the  time  allowed  in  the  notice  of 
proceeding.  The  request  for  a  hearing 
shall  state  with  specificity  the  fact  or 
facts  set  forth  in  the  Postal  Service's 
filing  that  the  party  disputes,  and  when 
possible,  what  the  party  believes  to  be 
the  true  fact  or  facts  and  the  evidence 
it  intends  to  provide  in  support  of  its 
position.  The  Commission  will  hold 
hearings  on  a  Postal  Service  request 
made  pursuant  to  this  subpart  when  it 
determines  that  there  is  a  genuine  issue 
of  material  fact  to  be  resolved,  and  that 
a  hearing  is  needed  to  resolve  that  issue. 

13001.164    Rule  for  decision. 

The  Commission  will  issue  a  decision 
on  the  Postal  Service's  proposed  market 
test  in  accordance  with  the  policies  of 
the  Postal  Reorganization  Act,  but  will 
not  recommend  modification  of  any 
feature  of  the  proposed  market  test 
which  the  Postal  Service  has  identified 
in  accordance  with  §  3001.162(g).  The 
purpose  of  this  subpart  is  to  allow  for 
consideration  of  proposed  market  tests 
within  90  days,  consistent  with  the 
procedural  due  process  rights  of 
interested  persons. 

§3001.166    Data  coliectlon  and  reporting 
requirements. 

In  any  case  in  which  the  Commission 
has  issued  a  recommended  decision  in 
£avor  of  a  market  test  requested  by  the 
Postal  Service,  and  the  Board  of 
Governors  has  put  the  market  test 
recommended  by  the  Comnoission  into 
effect,  the  Postal  Service  shall  gather 
test  data  and  report  them  to  the 
Commission  in  accordance  with  the 
plan  submitted  pursuant  to 
§  3001.162(h).  If  the  Postal  Service's 
plan  for  reporting  test  data  does  not 
provide  for  periodic  reporting  during 
the  conduct  of  the  test,  the  Postal 
Service  shall  submit  all  test  data  to  the 
Commission  no  later  than  60  days 
following  the  conclusion  of  the  test. 

§3001.166    Suspension,  continuation  or  - 
tarmination  of  proceeding. 

(a)  In  any  case  in  which  the 
Commission  has  issued  a  recommended 
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decision  in  favor  of  a  market  test 
requested  by  the  Postal  Service,  and  the 
Board  of  Governors  has  put  the  market 
test  recommended  by  the  Commission 
into  effect,  the  Postal  Service  may  move 
for  suspension  of  the  proceeding  in 
which  its  request  for  a  permanent 
change  in  mail  classification  is  to  be 
considered.  The  Commission  shall  grant 
the  Postal  Service's  motion  for 
suspension  if,  in  the  Commission's 
opinion,  it  would  be  reasonable  under 
the  circumstances  to  defer  consideration 
of  the  request  until  the  information  to  be 
produced  in  connection  with  the  market 
test  becomes  available. 

(b)  At  any  time  during  the  pendency 
of  a  market  test  recommended  by  the 
Commission  pursuant  to  this  subpart,  or 
foUovmig  the  completion  of  such  a 
market  test,  the  Postal  Service  may 
move  to  revise  or  withdraw  its  request 
for  a  permanent  change  in  mail 
classification.  If  the  Postal  Service 
moves  to  revise  its  request,  it  shall  file 
with  the  Commission  all  data  necessary 
to  support  its  amended  request.  If  the 
Postal  Service  moves  to  withdraw  its 
request,  it  shall  explain  the 
circumstances  leading  to  its  motion,  but 
need  not  produce  the  test  data  that 
would  otherwise  be  submitted  pursuant 
to  §3001.165. 

5.  Amend  Part  3001  by  adding 
Subpart  J,  Rules  for  Expedited  Review  of 
Requests  for  Provisional  Service 
Changes  of  Limited  Duration, 
§§  3001.172  through  3001.176  to  read  as 
follows: 

Subpart  J-AuIm  for  Expadltad 
Raview  of  Raquaata  for  Provialonai 
Sarvtca  Changaa  of  LlmNad  Duration 

§3001.171    Applicability. 

(a)  This  section  and  §§  3001.172 
through  3001.176  apply  in  cases  in 
which  the  Postal  Service  requests  that 
the  Commission  recommend  the 
establishment  of  a  provisional  service 
which  will  supplement,  but  will  not 
alter,  existing  mail  classifications  and 
rates  for  a  limited  and  fixed  duration. 
The  requirements  and  procedures 
specified  in  these  sections  apply 
exclusively  to  the  Commission's 
determination  to  recommend  in  favot  of 
or  against  a  provisional  service 
proposed  by  the  Postal  Service,  and  do 
not  supersede  the  rules  applicable  to 
requests  for  permanent  changes  in  rates, 
fees,  mail  classifications,  and  in  the 
nature  of  postal  services.  In 
administering  this  subpart,  it  shall  be 
the  policy  of  the  Commission  to 
recommend  the  introduction  of 
provisional  services  that  enhance  the 
range  of  postal  services  available  to' the 
public,  without  producing  a  material 


adverse  effect  overall  on  postal  revenues 
or  costs,  and  without  causing 
unnecessary  or  unreasonable  harm  to 
competitors  of  the  Postal  Service. 
Except  in  extraordinary  circumstances 
and  for  good  cause  shown,  the 
Commission  shall  not  recommend 
provisional  services  of  more  than  two 
years  in  duration;  however,  the 
Commission  may  grant  a  request  to 
extend  a  provisional  service  for  an 
additional  year  if  a  Postal  Service 
request  to  establish  the  provisional 
service  as  a  permanent  mail 
classification  is  pending  before  the 
Commission. 

(b)  This  section  and  §§  3001.172 
through  3001.176  are  effective  , 
November  28,  2001  through  November 
28,2006. 

§3001.172    niing  of  formal  request  and 
prepared  direct  evidence. 

(a)  Whenever  the  Postal  Service 
determines  to  request  that  the 
Commission  submit  a  decision 
recommending  the  establishment  of  a 
provisional  service  of  limited  and  fixed 
duration,  it  shall  file  a  request  for  a 
change  in  mail  classification  pursuant  to 
section  3623  that  comports  with  the 
requirements  of  this  subpart  and  of 
subpart  C  of  the  rules  of  practice.  Each 
formal  request  shall  include  the 
following  particular  information: 

(1)  A  description  of  the  proposed 
classification,  including  proposed 
Domestic  Mail  Classification  Schedule 
language  and  rate  schedules; 

(2)  A  statement  of  the  goals  and 
objectives  of  introducing  the  proposed 
provisional  service,  supported  by 
quantitative  projections  of  anticipated 
results  to  the  extent  practicable. 

(3)  A  statement  of  those  features  of  the 
proposed  provisional  service  that,  in  the 
opinion  of  the  Postal  Service,  cannot  be 
modified  without  significantly  reducing 
the  benefits  of  introducing  the  proposed 
service; 

(4)  An  explanation  and  complete 
docimientation  of  the  development  of 
the  rates  proposed  for  the  provisional 
service; 

(5)  A  termination  date  on  which  the 
proposed  provisional  service  will  be 
discontinued; 

(6)  An  estimate  of  the  effect  of 
implementing  the  proposed  provisional 
service  on  overall  Postal  Service  costs 
and  revenues  during  the  period  in 
which  it  is  in  effect;  and 

(7)  A  plan  for  meeting  the  data 
collection  and  reporting  requirements 
specified  in  §  3001.175. 

(b)  ff  the  Postal  Service  believes  that 
data  required  to  be  filed  under  §  3001.64 
are  unavailable,  it  shall  explain  their 
imavailability,  as  required  by 


§  3001.64{a){2)(i),  (ii).  and  (iv).  In 
particular,  if  the  provisional  character  of 
the  request  bears  on  the  imavailability 
of  the  data  in  question,  the  Postal 
Service  shall  explain  in  detail  the  nexus 
between  these  circumstances.  A 
satisfactory  explanation  of  the 
unavailability  of  data  will  be  grounds 
for  excluding  from  the  proceeding  a 
contention  that  the  absence  of  the  data 
should  form  a  basis  for  rejection  of  the 
request,  unless  the  party  desiring  to 
make  such  contention 

(1)  Demonstrates  that,  having  regard 
to  all  the  facts  and  circimistances  of  the 
case,  it  was  clearly  unreasonable  for  the 
Postal  Service  to  propose  the  change  in 
question  without  having  first  secured 
the  data  which  are  unavailable,  or 

(2)  Demonstrates  other  compelling 
circumstances  requiring  that  the 
absence  of  the  data  in  question  be 
treated  as  bearing  on  the  merits  of  the 
propo^. 


§3001.173    Procedures— expedition  of 
pul>lic  notice  and  procedural  sctiedule. 

(a)  The  purpose  of  this  section  is  to 
provide  a  schedule  for  expediting 
proceedings  in  which  the  Postal  Service 
requests  that  the  Commission 
recommend  the  establishment  of  a 
provisional  service  which  will 
supplement,  but  will  not  alter,  existing 
mail  classifications  and  rates  for  a 
limited  and  fixed  duration. 

(b)  Persons  who  are  interested  in 
participating  in  proceedings  to  consider 
Postal  Service  requests  to  establish  a 
provisional  service  may  register  at  any 
time  with  the  Secretary  of  the  Postal 
Rate  Commission,  who  shall  maintain  a 
publicly  available  list  of  the  names  and 
business  addresses  of  all  such 
registrants.  Persons  whose  names 
appear  on  this  Ust  will  automatically 
become  parties  to  each  proceeding  in 
which  the  Postal  Service  requests 
establishment  of  a  provisional  service 
pursuant  to  this  subpart.  Other 
interested  persons  may  intervene 
pursuant  to  §  3001.20  within  28  days 
after  the  filing  of  a  formal  request  made 
under  the  provisions  of  this  subpart. 
Parties  may  withdraw  from  the  register 
or  a  particular  case  by  filing  a  notice 
with  the  Secretary  of  the  Commission. 

(c)  When  the  Postal  Service  files  a 
request  imder  the  provisions  of  this 
subpart,  it  shall  on  that  same  day  effect 
service  by  hand  delivery  of  the  complete 
filing  to  each  person  registered  pursuant 
to  subsection  (b)  who  maintains  an 
address  for  service  within  the 
Washington  metropolitan  area  and  serve 
the  complete  filing  by  Express  Mail 
service  on  all  other  registrants.  Each 
registrant  is  responsible  for  insuring  that 
his  or  her  address  remains  current. 
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(d)  When  the  Postal  Service  files  a 
request  under  the  provisions  of  this 
subpart,  it  shall  on  that  same  day  send 
by  Express  Mail  service  to  all 
participants  in  the  most  recent  onmibus 
rate  case  a  notice  which  briefly 
describes  its  proposal.  Such  notice  shall 
indicate  on  its  first  page  that  it  is  a 
notice  of  a  Request  for  Establishment  of 
a  Provisional  Service  to  be  considered 
under  §§3001.171  through  3001.176, 
and  identify  the  last  day  for  filing  a 
notice  of  intervention  with  the 
Commission. 

(e)  Within  5  days  after  receipt  of  a 
Postal  Service  request  under  the 
provisions  of  this  subpart,  the 
Commission  shall  issue  a  notice  of 
proceeding  and  provide  for  intervention 
by  interested  parties  pursuant  to 

§  3001.20.  In  the  event  that  a  party 
wishes  to  dispute  a  genuine  issue  of 
material  fact  to  be  resolved  in  the 
consideration  of  the  Postal  Service's 
request,  that  party  shall  file  with  the 
Commission  a  request  for  a  hearing 
within  the  time  allowed  in  the  notice  of 
proceeding.  The  request  for  a  hearing 
shall  state  with  specificity  the  fact  or 
facts  set  forth  in  the  Postal  Service's 
filing  that  the  party  disputes,  and  when 
possible,  what  the  party  believes  to  be 
the  true  fact  or  facts  and  the  evidence 
it  intends  to  provide  in  support  of  its 
position.  The  Commission  will  hold 
hearings  on  a  Postal  Service  request 
made  pursuant  to  this  subpart  when  it 
determines  that  there  is  a  genuine  issue 
of  material  fact  to  be  resolved,  and  that 
a  hearing  is  needed  to  resolve  that  issue. 

13001.174  Ruto  for  decision. 

The  Commission  will  issue  a  decision 
on  the  Postal  Service's  proposed 
provisional  service  in  accordance  with 
the  policies  of  the  Postal  Reorganization 
Act,  but  will  not  recommend 
modification  of  any  feature  of  the 
proposed  service  which  the  Postal 
Service  has  identified  in  accordance 
with  §  3001.172(a){iii).  The  purpose  of 
this  subpart  is  to  allow  for  consideration 
of  proposed  provisional  services  within 
90  days,  consistent  with  the  procedural 
due  process  rights  of  interested  persons. 

13001.175  Data  coltoction  and  reporting 
raquirwnants. 

In  any  case  in  which  the  Commission 
has  issued  a  recommended  decision  in 
fevor  of  a  provisional  service  of  limited 
duration  requested  by  the  Postal 
Service,  and  the  Board  of  Governors  has 
put  the  provisional  service 
recommended  by  the  Commission  into 
effect,  the  Postal  Service  shall  collect 
and  report  data  pertaining  to  the 
provisional  service  during  the  period  in 
which  it  is  in  effect  in  accordance  with 


the  periodic  reporting  requirements 
specified  in  §3001.102.  If  the  Postal 
Service's  regular  data  reporting  systems 
are  not  revised  to  include  the 
provisional  service  during  the  period  of 
its  effectiveness,  the  Postal  Service  shall 
perform,  and  provide  to  the  Commission 
on  a  schedule  corresponding  to 
§  3001.102  reports,  special  studies  to 
provide  equivalent  information  to  the 
extent  reasonably  practicable. 

§  3001 .1 76    Continuation  or  termination  of 
provisional  service. 

At  any  time  diuing  the  period  in 
which  a  provisional  service 
recommended  by  the  Commission  and 
implemented  by  the  Board  of  Governors 
is  in  effect,  the  Postal  Service  may 
submit  a  formal  request  that  the 
provisional  service  be  terminated,  or 
that  it  be  established,  either  as  originally 
recommended  by  the  Commission  or  in 
modified  form,  as  a  permanent  mail 
classification.  Following  the  conclusion 
of  the  period  in  which  the  provisional 
service  was  effective,  the  Postal  Service 
may  submit  a  request  to  establish  the 
service  as  a  mail  classification  under 
any  applicable  subpart  of  the 
Commission's  rules. 

6.  Amend  Part  3001  by  adding 
Subpart  K,  Rules  for  Use  of  Multi-Year 
Test  Periods,  §§3001.181-3001.182  to 
read  as  follows: 

Subpart  K— Rules  for  Use  of  Multi-Year 
Test  Periods 

§3001.181    Use  of  multi-year  teat  period  for 
proposed  new  services. 

(a)  The  rules  in  §§  3001.181  and 
3001.182  apply  to  Postal  Service 
requests  pursuant  to  section  3623  for  the 
establishment  of  a  new  postal  service, 
with  attendant  rates,  which  in  the 
estimation  of  the  Postal  Service  cannot 
generate  sufficient  volumes  and 
revenues  to  recover  all  costs  associated 
with  the  new  service  in  the  first  full 
fiscal  year  of  its  operation.  In 
administering  these  rules,  it  shall  be  the 
Conunission's  policy  to  adopt  tests 
periods  of  up  to  5  fiscal  years  for  the 
purpose  of  determining  breakeven  for 
newly  introduced  postal  services  where 
the  Postal  Service  has  presented 
substantial  evidence  in  support  of  the 
test  period  proposed. 

(b)  This  section  and  §  3001.182  are 
effective  November  28,  2001  through 
November  28,  2006. 

§3001.182    Filing  of  formal  request  and 
prepared  direct  evideitce. 

In  filing  a  request  for  establishment  of 
a  new  postal  service  pursuant  to  section 
3623,  the  Postal  Service  may  request 
that  its  proposal  be  considered  for  a  test 
period  of  longer  duration  than  the  test 


period  prescribed  in  §  3001.54(f)(2). 
Each  such  request  shall  be  supported  by 
the  following  information: 

(a)  The  testimony  of  a  witness  on 
behalf  of  the  Postal  Service,  who  shall 
provide: 

(1)  A  complete  definition  of  the  multi- 
year  test  period  requested  for  the 
proposed  new  service; 

(2)  A  detailed  explanation  of  the 
Postal  Service's  preference  of  a  multi- 
year  test  period,  including  the  bases  of 
the  Service's  determination  that  the  test 
period  prescribed  in  §  3001.54(f)(2) 
would  be  inappropriate;  and 

(3)  A  complete  description  of  the 
Postal  Service's  plan  for  achieving  an 
appropriate  contribution  to  institutional 
costs  from  the  new  service  by  the  end 
of  the  requested  test  period. 

(b)  Complete  documentary  support 
for,  and  detail  underlying,  the  test 
period  requested  by  the  Postal  Service, 
including: 

(1)  Estimated  costs,  revenues,  and 
volumes  of  the  proposed  new  service  for 
the  entire  requested  test  period; 

(2)  Return  on  investment  projections 
and  all  other  financial  analyses 
prepared  in  connection  with 
determining  the  cost  and  revenue 
impact  of  the  proposed  new  service;  and 

(3)  Any  other  analyses  prepared  by 
the  Postal  Service  that  bear  on  the 
overall  effects  of  introducing  the 
proposed  new  service  during  the 
requested  test  period. 

[FR  Doc.  01-27090  Filed  10-26-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[AL-T5-4001-4)2;  FRL-7091-2] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permit  Programs;  Alabama, 
City  of  HuntsvUle,  and  Jaftarson 
County 

AGENCY:  Environmental  Protection 

Agency  (E5»A). 

ACTKM:  Final  full  approval. 

summary:  EPA  is  promulgating  fiUl 
approval  of  the  operating  permit 
programs  of  the  Alabama  Department  of 
Enviroiunental  Management,  the  City  of 
Huntsville's  Division  of  Natural 
Resources,  and  the  Jefferson  County 
Department  of  Health.  These  programs 
were  submitted  in  response  to  the 
directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issiiing  operating  permits 
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to  all  major  stationary  sources  and  to 
certain  other  soiuces  within  the 
permitting  authorities'  jurisdiction.  On 
November  15, 1995,  EPA  granted 
interim  approval  to  the  Alabama, 
Huntsville,  and  Jefferson  County  title  V 
operating  permit  programs.  These 
agencies  revised  their  programs  to 
satisfy  the  conditions  of  the  interim 
approval,  and  EPA  proposed  full 
approval  in  the  Federal  Register  on 
Aiigust  28,  2001.  EPA  did  not  receive 
any  comments  on  the  proposed  action, 
so  this  action  promulgates  final  full 
approval  of  the  Alabama,  Huntsville, 
and  Jefferson  County  operating  f>ermit 
programs. 

EFFECTIVE  DATE:  November  28,  2001. 
ADDRESSES:  Copies  of  the  Alabama, 
Huntsville,  and  Jefferson  County 
submittals  and  other  supporting 
docimientation  used  in  developing  the 
final  full  approval  are  available  for 
inspection  during  normal  business 
hours  at  EPA,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Interested  persons  wanting 
to  examine  these  documents,  which  are 
contained  in  EPA  docket  number  AL- 
T5-2001-01,  should  make  an 
appointment  at  least  48  hours  before  the 
visiting  day. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Pierce,  EPA  Region  4,  at  (404)  562- 
9124  01  pierce. kim®epa. gov/. 
SUPPLEMENTARY  iNFORMATKM:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
Why  is  EPA  talcing  this  action? 
What  is  involved  in  this  final  action? 

What  Is  the  Operatkig  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  title  V  operating  permit  programs, 
the  permitting  authorities  require 
certain  sources  of  air  pollution  to  obtain 
permits  that  contain  dH  applicable 
requirements  under  the  CAA.  The  focus 
of  the  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  fecility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  the  title  V 
program  include:  "major"  sources  of  air 


pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
of>erating  permits.  Examples  of  major 
soiut:es  include  those  that  have  the 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds 
(VOCs),  carbon  monoxide,  lead,  sulfur 
dioxide,  nitrogen  oxides  (  NOx).  or 
particulate  matter  (PMio):  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particiUate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example,  in  ozone  nonattaiiunent  areas 
classified  as  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
VOCs  or  NOx. 

Why  Is  EPA  Taking  This  Action? 

Where  a  title  V  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70,  EPA  granted  interim  approval 
contingent  on  the  state  revising  its 
program  to  correct  the  deficiencies. 
Because  the  Alabama,  Huntsville,  and 
Jefferson  County  programs  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
these  programs  in  a  ndemaking  (60  FR 
57346)  published  on  November  15, 
1995.  The  interim  approval  notice 
described  the  conditions  that  had  to  be 
met  in  order  for  the  Alabama, 
Huntsville,  and  Jefferson  Coimly 
programs  to  receive  full  approval. 
Interim  approval  of  these  programs 
expires  on  December  1,  2001. 

What  Is  Involved  in  This  Final  Action? 

The  Alabama  Department  of 
Environmental  Management,  the  City  of 
Huntsville's  Division  of  Natiiral 
Resources,  and  the  Jefferson  County 
Department  of  Health  have  fulfilled  the 
conditions  of  the  interim  approval 
granted  on  November  15, 1995.  On 
August  28.  2001,  EPA  published  a 
notice  in  the  Federal  Register  (see  66  FR 
45253)  proposing  full  approval  of  the 
Alabama,  Huntsville,  and  Jefferson 
County  title  V  operating  permit 
programs,  and  proposing  approval  of 
other  program  revisions.  Since  EPA  did 
not  receive  any  comments  on  the 
proposal,  this  action  promulgates  final 


full  approval  of  the  Alabama, 
Huntsville.  and  Jefferson  County 
programs  and  final  approval  of  the  other 
program  changes  described  in  the 
proposal. 

Administrative  Requirements 

A.  Docket 

Copies  of  the  Alabama,  Huntsville, 
and  Jefferson  County  submittals  and 
other  supporting  documentation  used  in 
developing  the  final  full  approval  are 
contained  in  docket  files  maintained  at 
the  EPA  Region  4  office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  The 
docket  files  are  available  for  public 
inspection  at  the  location  listed  imder 
the  ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entiUed  "Regulatory  Planning  and 
Review." 

C.  Executive  Order  13045 

Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  nde  is  not  suoject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13132 

This  rule  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255,  August  10, 1999).  This 
rule  merely  approves  existing 
requirements  under  state  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  state  and 
the  federal  government  established  in 
theCAA. 

E.  Executive  Order  131 75 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

F.  Executive  Order  1321 1 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355.  May  22,  2001),  because  it  is 
not  a  significantly  regulatory  action 
under  Executive  Order  12866. 

G.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  iiuisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  operating  permit 
program  approvals  under  section  502  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  this 
approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  j 

H.  Unfunded  Mandates  Reform  /Xt 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 


governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs,  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  CAA  and  EPA's 
regulations  codified  at  40  CFR  part  70. 
In  this  context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
VCS,  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
an  operating  permit  program  that 
otherwise  satisfies  the  provisions  of  the 
CAA.  Thus,  the  requirements  of  section 
12(d)  of  NTTAA  do  not  apply. 

/.  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq..  other  than 
those  previously  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 


a  collection  of  information  tmless  it 
displays  a  currently  valid  0MB  control 
number. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Envirormiental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  October  18,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

For  reasons  set  out  in  the  preamble. 
Appendix  A  of  part  70  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  Alabama  to 
read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Alabama 

(a)  Alabama  Department  of  Environmental 
Management: 

(1)  Submitted  on  December  15, 1993,  and 
supplemented  on  March  3, 1994;  March  18, 
1994;  )une  S,  1995;  )uly  14.  1995;  and  August 
28. 1995;  interim  approval  effective  on 
December  15, 1995;  interim  approval  expires 
on  December  1,  2001. 

(2)  Revisions  submitted  on  )uly  19. 1996; 
April  9, 1997;  August  4, 1999:  January  10, 
2000;  and  May  11,  2001.  The  rule  revisions 
contained  in  the  July  19, 1996;  January  10, 
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2000;  and  May  11,  2001  submittals 
adequately  addressed  the  conditions  of  the 
interim  approval  which  expires  on  December 
1.  2001.  The  State  is  hereby  granted  Hnal  full 
approval  effective  on  Novemtjer  28,  2001. 

(b)  City  of  Huntsville  Division  of  Natural 
Resources: 

(1)  Submitted  on  November  IS.  1993,  and 
supplemented  on  July  20, 1995;  interim 
approval  effective  on  December  15, 1995; 
interim  approval  expires  on  December  1, 
2001. 

(2)  Revisions  submitted  on  March  21, 1997; 
July  21, 1999;  December  4,  2000;  February 
22.  2001;  April  9.  2001;  and  September  18. 
2001.  The  rule  revisions  contained  in  the 
March  21.  1997;  April  9,  2001;  and 
September  18.  2001  submittals  adequately 
addressed  the  conditions  of  the  interim 
approval  which  expires  on  December  1,  2001. 
The  City  is  hereby  granted  final  full  approval 
effective  on  November  28,  2001. 

(c)  Jefferson  County  Department  of  Health: 

(1)  Submitted  on  December  14.  1993,  and 
supplemented  on  July  14, 1995;  interim 
approval  effective  on  December  15, 1995; 
interim  approval  expires  on  December  1, 
2001. 

(2)  Revisions  submitted  on  February  5, 
1998;  September  20, 1999;  August  8,  2000; 
March  30,  2001;  May  18.  2001:  and 
September  11,  2001.  The  rule  revisions 
contained  in  the  August  8,  2000;  May  18. 
2001;  and  September  11.  2001  submittals 
adequately  addressed  the  conditions  of  the 
interim  approval  which  expires  on  December 
1.  2001.  The  County  is  hereby  granted  final 
full  approval  effective  on  November  28.  2001. 


[FR  Doc.  01-27105  Filed  10-26-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[WT  Doclwt  No.  97-82;  FCC  01-270] 

Competitive  Bidding  Procedures 
AGENCY:  Federal  Communications 


Commission. 
ACTION:  Final  rule. 


summary:  In  this  document  the 
Conunission  adopts  modifications  to  its 
competitive  bidding  "anti-collusion" 
rule.  These  modifications  codify 
Conunission  practices  with  respect  to 
application  of  the  anti-collusion  rule 
and  require  applicants  to  report  to  the 
Commission  prohibited 
commtmications. 

DATES:  Effective  November  28.  2001. 
RM  FURTHER  INFORMATION  CONTACT: 
David  Hu  of  the  Auctions  and  Industry 
Analysis  Division  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Seventh  Report  and  Order 
{7th  R60)  in  WT  Docket  No.  97-82, 


adopted  on  September  19.  2001  and 
released  on  September  27,  2001.  The 
full  text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  11, 
445  12th  Street,  SW..  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

I.  Introduction 

1.  In  the  7th  R60,  the  Commission 
adopts  modifications  to  §  1.2105(c)  of 
the  Commission's  rules,  the  competitive 
bidding  "anti-collusion  rule." 
Specifically,  the  Commission  amends 
the  rule  so  that  its  language  clearly 
reflects  the  Commission's  practice  of 
prohibiting  communications  regarding 
bids  or  bidding  strategies  only  between 
auction  applicants  that  have  applied  to 
bid  on  licenses  in  any  of  the  same 
geographic  areas.  In  addition,  the 
Commission  amends  the  rule  to  (i) 
clarify  that  it  prohibits  an  auction 
applicant  from  discussing  a  competing 
applicant's  bids  or  bidding  strategies 
even  if  the  first  applicant  does  not 
discuss  its  own  bids  or  bidding 
strategies,  and  (ii)  require  auction 
applicants  that  make  or  receive  a 
prohibited  communication  of  bids  or 
bidding  strategies  to  report  the 
communication  immediately  to  the 
Commission  in  writing. 

n.  Background 

2.  The  Commission  adopted 

§  1.2105(c)(1)  to  deter  anticompetitive 
conduct  during  auctions  of  spectrum 
licenses  and  to  ensure  the 
competitiveness  of  post-auction 
markets.  The  Commission's  anti- 
collusion  rule  seeks  to  foster  a  level 
competitive  playing  field  during 
auctions  and  to  "ensiue  that  the 
government  receives  a  fair  market  price 
for  the  use  of  the  spectrum."  In 
promulgating  the  rule,  the  Commission 
was  particularly  concerned  that  some 
firms  might  engage  in  behavior  that 
would  unfairly  disadvantage  other 
bidders.  Commiuiications  that  violate 
§  1.2105(c)(1)  have  the  potential  to 
imdermine  the  competitiveness  of  our 
auction  process  and  public  confidence 
in  the  integrity  of  that  process. 

3.  In  the  Third  Further  Notice  of 
Proposed  Rule  Making  [FNPRM],  65  FR 
6113  (February  8,  2000)  the  Commission 
proposed  to  amend  §  1.2105(c)(1)  to 
prohibit  an  auction  applicant  from 
discussing  another  applicant's  bids  or 


bidding  strategies  even  if  the  first 
applicant  does  not  discuss  or  disclose 
its  own  bids  or  bidding  strategies.  The 
Commission  also  proposed  to  amend 
§  1.2105(c)  to  require  any  auction 
applicant  that  makes  or  receives  a 
communication  of  bids  or  bidding 
strategies  prohibited  under 
§  1.2105(c)(1)  to  report  such  a 
communication  to  the  Commission 
promptly.  In  addition,  the  Commission 
sought  comment  on  whether  other 
changes  to  §  1.2105(c)(1)  may  be 
warranted  at  this  time  in  light  of 
Congress's  mandate  that  the 
Commission  ensure  competitive 
auctions.  The  Commission  received  one 
comment  on  the  amendments  proposed 
in  the  F?4PRM. 

ni.  Discussion 

A.  Amendments  to  §  1.2105(c)(1) 

4.  Background.  Subject  to  certain 
exceptions,  §  1.2105(c)(1)  prohibits 
auction  applicants  that  have  applied  to 
bid  on  any  common  license  area  from 
communicating  their  bids  or  bidding 
strategies  with  each  other  from  the 
short-form  application  filing  deadline  to 
the  post-auction  down  payment 
deadline,  unless  such  applicants  are 
members  of  a  bidding  consortium  or 
other  joint  bidding  agreement  reported 
on  their  short-form  applications.  In 
other  words,  if  two  auction  applicants 
(that  have  not  entered  into  an  agreement 
and  identified  each  other  on  the  FCC 
Form  175)  are  each  eligible  to  bid  on 
numerous  license  areas  but  there  is  only 
one  licence  area  for  which  they  are  both 
eligible  to  bid.  they  may  not  discuss  or 
disclose  to  each  other  their  bids  or 
bidding  strategies  relating  to  any  license 
area  that  either  of  them  is  eligible  to  bid 
on. 

5.  Discussion.  Applicants  subject  to 
§  1.2105(c)(1).  Section  1.2105(c)(1)  of 
the  Commission's  rules  states  that  "all 
applicants"  are  prohibited  from 
discussing  or  disclosing  their  bids  or 
bidding  strategy  from  the  short-form 
application  filing  deadline  until  after 
the  down  payment  deadline. 
Notwithstanding  the  term  "all 
applicants,"  the  Commission  has 
applied  the  prohibitions  of  the  rule  only 
to  auction  applicants  that  have  applied 
to  bid  for  licenses  in  any  of  the  same 
geographic  license  areas,  and  thus  are 
competing  applicants.  Thus,  as  noted, 
even  if  two  auction  applicants  that  have 
not  identified  each  other  as  parties  to  an 
agreement  on  the  FCC  Form  1 75  are 
each  eligible  to  bid  on  only  one  license 
area  in  common,  they  may  not  discuss 
or  disclose  to  each  other  their  bids  or 
bidding  strategies  relating  to  any  license 
area  that  either  of  them  is  eligible  to  bid 


54448  Federal  Register / Vol.  66,  No.  209 /Monday,  October  29,  2001 /Rules  and  Regulations 


on.  For  example,  two  applicants  not 
listed  on  each  other's  short-form 
applications  for  an  auction  of  broadband 
PCS  licenses  may  not  discuss  bids  or 
bidding  strategies  with  each  other  if 
they  are  bidding  for  licenses  in  any  of 
the  same  MTAs  or  BTAs,  even  if  they 
are  not  bidding  for  the  same  frequency 
blocks.  On  the  other  hand,  auction 
applicants  that  have  not  applied  to  bid 
on  licenses  in  any  of  the  same 
geographic  areas,  and  thus  are  not 
competing  applicants,  are  not  subject  to 
the  prohibitions  of  §  1.2105(c)(1). 

6.  The  Commission  finds  that  it 
would  be  helpful  to  auction  applicants 
to  amend  §  1.2105(c)(1)  so  that  it 
accurately  reflects  the  Commission's 
application  of  the  rule.  Thus,  the 
Commission  amends  §  1.2105(c)(1)  to 
make  clear  that  only  auction  applicants 
that  have  applied  for  licenses  in  any  of 
the  same  geographic  license  areas  are 
prohibited  from  discussing  with  or 
disclosing  to  each  other  their  bids  or 
bidding  strategy.  The  Commission  also 
cautions  auction  applicants  that  apply 
to  bid  for  licenses  in  any  of  the  same 
geographic  license  areas  (and  that  are 
not  listed  on  each  other's  FCC  Form 
175)  against  indirectly  commimicating 
their  bids  or  bidding  strategies  to  each 
other  through  third-party  discussions  or 
disclosures  to  other  auction  applicants 
that  have  not  applied  to  bid  on  licenses 
in  any  of  the  same  geographic  license 
areas. 

7.  Communications  regarding  other 
applicants'  bids  or  bidding  strategies.  In 
the  Western  PCS  Order.  14  FCC  Record 
21571  (1999),  the  Commission  provided 
auction  applicants  with  official  notice 
that  §  1.2105(c)(1)  prohibits  an  auction 
applicant  from  cooperating  or 
collaborating  with  respect  to,  or 
discussing  or  disclosing,  another 
applicant's  bids  or  bidd^g  strategies. 
Thus,  an  auction  applicant  may  violate 
§  1.2105(c)(1)  even  if  it  does  not  discuss 
its  own  bids  or  bidding  strategies. 
Nevertheless,  the  Commission  stated  in 
the  FNPRM  that  it  believes  that  auction 
applicants  would  benefit  if  the  text  of 
the  rule  plainly  stated  that  it  prohibits 
an  auction  applicant  from  discussing 
another  applicant's  bids  or  bidding 
strategies  even  if  it  does  not  discuss  or 
disclose  its  own  bids  or  bidding 
strategies. 

8.  The  Commission  amends 

§  1.2105(c)(1)  to  clarify  the  prohibition 
against  an  auction  applicant  cooperating 
or  collaborating  with  respect  to, 
discussing  with,  or  disclosing  to  a 
competing  applicant  the  substance  of 
the  bids  or  bidding  strategies  of  any 
competing  applicant.  The  Commission 
believes  that  the  rule's  prohibition 
against  discussing,  or  disclosing,  bids  or 


bidding  strategy  would  have  minimal 
deterrent  force  if  an  applicant  to  whom 
a  competing  applicant's  bidding 
information  is  disclosed  could  discuss 
such  information  with  either  that  or 
another  competing  applicant  without 
violating  the  rule.  For  instance,  absent 
such  a  prohibition,  it  would  be  easy  to 
circumvent  the  rule's  prohibitions  as 
Bidder  A  could  pass  on  to  competing 
Bidder  C  bidding  strategy  information  of 
Bidder  B  with  whom  Bidder  A  has  a 
bidding  agreement.  The  Commission 
believes  that  an  applicant's  discussion 
with  a  competing  applicant  of  any  other 
competing  applicant's  bids  or  bidding 
strategy  could  have  a  deleterious  effect 
on  the  integrity  and  competitiveness  of 
our  auctions  and  that  it  is  therefore 
essential  to  explicitly  prohibit  such 
discussions. 

B.  Required  Disclosure  of 
Communications  Regarding  Bids  or 
Bidding  Strategies 

9.  Background.  Whenever  the 
information  furnished  in  a  pending 
application  is  no  longer  substantially 
accurate  and  complete  in  all  significant 
respects,  §  1.65(a)  of  the  Commission's 
rules  requires  the  applicant  to  amend 
the  application  so  as  to  furnish 
additional  or  corrected  information  "as 
promptly  as  possible  and  in  any  event 
within  30  days  *  *  *."  Pursuant  to 
§  1.65(a),  auction  applicants  are 
required  to  maintain  the  accuracy  and 
completeness  of  their  pending  short- 
form  applications.  Because  the  short- 
form  application  contains  a  certification 
under  penalty  of  perjury  that  the 
applicant  has  not  entered  and  will  not 
enter  into  any  agreements  other  than 
those  identified  in  its  application, 
auction  applicants  that  engage  in 
communications  of  bids  or  bidding 
strategies  that  result  in  a  bidding 
agreement,  arrangement  or 
understanding  not  already  identified  on 
their  short-form  applications  are 
required  to  promptly  disclose  any  such 
agreement,  arrangement  or 
understanding  to  the  Commission  by 
amending  their  pending  applications. 
Thus,  even  though  competing 
applicants  are  prohibited  by 
§  1.2105(c)(1)  from  conunimicating  their 
bids  or  bidding  strategies  to  each  other 
after  the  short-form  application  filing 
deadline,  applicants  that  engage  in  such 
prohibited  discussions  are  nonetheless 
required  by  §  1.65(a)  to  promptly 
disclose  any  resulting  agreements  or 
understandings  by  amending  their 
pending  applications.  Failure  to  make 
the  notification  required  by  §  1.65(a) 
would  constitute  a  separate  violation  of 
our  rules  in  addition  to  the  imderlying 
violation  of  §  1.2105(c)(1). 


10.  In  the  FNPRM,  the  Commission 
sought  comment  on  whether  the 
integrity  and  competitiveness  of  its 
auction  process  would  be  enhanced  if  it 
required  auction  applicants  that  make  or 
receive  communications  prohibited 
under  §  1.2105(c)(1)  to  report  promptly 
such  communications  to  the 
Commission  even  if  the 
communications  do  not  result  in  an 
agreement,  arrangement  or 
imderstanding  that  must  be  reported  to 
the  Commission  iwder  §  1.65(a).  The 
Commission  invited  comment  on 
whether  would-be  disseminators  of 
prohibited  bidding  or  bidding  strategy 
information,  knowing  that  recipients  of 
such  prohibited  information  would  have 
an  affirmative  duty  to  disclose  promptly 
such  commimications  to  the 
Commission,  would  be  deterred  from 
making  such  communications.  The 
Commission  also  solicited  comment  on 
any  potential  burden  that  may  be 
associated  with  such  a  reporting 
requirement,  and  the  appropriate 
deadline  for  making  such  a  report. 

11.  Discussion.  The  Commission 
amends  §  1.2105(c)  to  require  auction 
applicants  that  make  or  receive  a 
communication  of  bids  or  bidding 
strategies  prohibited  under 

§  1.2105(c)(1)  to  report  such  a 
communication  to  the  Commission 
immediately,  even  if  the  communication 
does  not  result  in  an  agreement, 
arrangement  or  understanding  that  must 
be  reported  under  §  1.65(a).  As  it  noted 
in  the  FNPRM,  the  Commission  has 
found  that  even  when  a  prohibited 
communication  of  bids  or  bidding 
strategies  is  limited  to  one  applicant's 
bids  or  bidding  strategies,  it  may 
unfairly  disadvantage  the  other  bidders 
in  the  market  by  creating  an 
impermissible  asymmetry  of 
information.  Thus,  when  one  bidder  is 
privy  to  a  competing  bidder's  strategic 
bidding  information  without  reporting 
this  fact,  it  may  use  such  information  to 
manipulate  the  auctions  process  and 
gain  an  imfair  competitive  advantage 
over  other  bidders  in  the  market  who 
are  unable  to  access,  analyze,  and  act 
upon  this  strategic  information  in 
making  bidding  decisions.  Section 
1.2105(c)(1)  of  the  Commission's  rules 
attempts  to  address  this  concern  by 
prohibiting  all  auction  applicants  that 
have  applied  to  bid  on  any  of  the  same 
geographic  areas  from  cooperating  or 
collaborating  with  respect  to,  discussing 
or  disclosing  to  each  other  in  any 
manner  the  substance  of  their  bids  or 
bidding  strategies.  The  Commission  has 
encountered  instances  of  violations  of 
§  1.2105.  In  some  instances,  there  has 
been  concern  expressed  about  a  bidder's 
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obligation  to  report  information 
received  from  another  bidder  that 
potentially  violates  the  Commission's 
rule,  and  it  has  previously  counseled 
applicants  that  the  safest  course  of 
action  for  a  recipient  of  a  prohibited 
commimication  during  the  period  in 
which  §  1.2105(c)  prohibitions  are  in 
effect  would  be  to  terminate  the 
discussion  and  promptly  report  the 
communication  to  the  Commission. 
Therefore,  the  Commission  further 
clarifies  the  anti-collusion  rule  by 
including  a  reporting  requirement,  as  a 
deterrent  to  would-be  disseminators  of 
prohibited  information  regarding  bids  or 
bidding  strategies.  This  will,  the 
Commission  believes,  make  clear  the 
responsibility  to  report  such  behavior 
and  will  thereby  enhance  the 
competitiveness  and  fairness  of  our 
spectrum  auctions. 

12.  Thus,  an  applicant's  duty  under 
§  1.2105(c)  is  two-fold.  Applicants  may 
not  engage  in  prohibited 
communications  with  competing 
applicants,  and  they  are  obligated  to 
report  to  the  Commission  all 
communications  prohibited  under 
§  1.2105(c)(1).  Thus,  an  applicant's 
failure  to  report  a  prohibited 
communication  pursuant  to 
§  1.2105(c)(6)  may  constitute  a  rule 
violation  distinct  from  any  act  of 
collusion  that  violates  §  1.2105(c)(1). 
Moreover,  the  §  1.2105(c)(6)  reporting 
requirement  the  Commission  adopts 
today  applies  even  if  the 
communication  of  bids  or  bidding 
strategies  does  not  result  in  a  bidding 
arrangement,  agreement  or 
understanding  that  must  be  reported  to 
the  Commission  under  §  1.65(a).  As 
explained  previously,  applicants  have 
always  had,  under  §  1.65(a),  an 
affirmative  duty  to  report  aay 
communications  of  bids  or  bidding 
strategies  that  result  in  a  bidding 
arrangement,  agreement  or 
understanding  after  the  filing  of  a  short- 
form  application.  By  requiring 
applicants  to  update  pending 
applications  to  reflect  such  prohibited 
collusive  agreements  and 
communications,  the  Commission  has 
sought  to  ensure  the  integrity  and 
transparency  of  its  auction  processes.  By 
now  amending  its  rules  to  include  an 
affirmative  r^orting  requirement  that 
applies  even  if  a  communication  does 
not  rise  to  the  level  of  that  which  must 
be  reported  under  §  1.65(a),  the 
Commission  can  ensure  that  all  bidders 
remain  on  a  level  playing  field 
throughout  the  course  of  an  auction. 
The  reporting  requirement  the 
Commission  adopts  today  does  not 
relieve  any  applicant  irom  its  duty 


piu^uant  to  §  1.65(a)  to  update  its 
pending  application  any  time  a 
communication  of  bids  or  bidding 
strategies  results  in  an  arrangement, 
agreement,  or  understanding.  Of  course, 
the  fact  that  a  party  complies  with  the 
reporting  requirements  of  §  1.65(a)  and 
§  1.2105(c)(6)  will  not  insulate  it  from 
any  sanctions  that  may  be  appropriate 
in  connection  with  a  violation  of  the 
§  1.2105(c)(1)  prohibition  against 
collusive  communications. 

13.  The  Commission  disagrees  with 
one  commenter's  suggestion  that 
recipients  of  bidding  information 
shoiild  be  exempt  from  the  requirement 
to  report  such  communications  to  the 
Commission.  Section  1.2105(c)  does  not 
distinguish  between  initiators  and 
recipients  in  terms  of  their  duty  to  avoid 
a  collusive  communication.  Rather,  the 
anti-collusion  rule  focuses  on  the 
content  of  the  conununication  (i.e.,  the 
discussion  or  disclosure  must  involve 
direct  or  indirect  information  that 
affects,  or  could  affect,  bids  or  bidding 
strategy,  or  the  negotiation  of  settlement 
agreements)  that  occurs  between  auction 
applicants  for  any  of  the  same 
geographic  license  areas  after  the  short- 
form  filing  deadline.  Thus,  all  auction 
applicants  that  have  applied  for  a 
license  in  the  same  geographic  area,  and 
have  not  reported  in  their  short-form 
applications  that  they  have  an 
agreement  with  each  other,  must 
affirmatively  avoid  all  communications 
with  each  other  that  disclose  their  or  a 
competing  applicant's  bids  or  bidding 
strategy.  In  light  of  the  fact  that  the 
Commission's  current  rules  do  not  focus 
on  whether  a  party  is  initiating  or 
receiving  a  conununication,  the 
Commission  does  not  believe  that  it 
should  limit  the  reporting  requirement 
it  adopts  today  to  initiators  of 
prohibited  commimications.  Moreover, 
because  initiators  of  collusive 
communications  are  less  likely  to  report 
such  communications,  the  Commission 
considers  recipients  of  prohibited  oral 
or  written  communications  regarding 
bids  or  bidding  strategies  to  be  an 
important  deterrent  against  collusive 
behavior.  The  Commission  also  believes 
that  recipients  should  be  held  to  the 
same  reporting  standard  as  initiators 
because,  even  if  a  recipient  does  not  < 
reach  an  agreement  or  understanding 
with  the  initiator,  a  recipient 
nevertheless  derives  substantial  benefit 
from  obtaining  details  of  a  competitor's 
bids  or  bidding  strategy  prior  to  or 
during  an  auction.  If  the  Commission 
were  to  allow  recipients  to  possess 
strategic  bidding  information  that  other 
applicants  are  not  privy  to,  it  would 
unfairly  disadvantage  other  bidders  in 


the  market  by  sanctioning  an  asymmetry 
of  information  that  could  be  used  to 
manipulate  the  auction  process. 
Therefore,  the  mere  occurrence  of  a 
communication  by  or  among  auction 
applicants  for  the  same  geographic 
license  area  about  their  own  or  a 
competing  applicant's  bids  or  bidding 
strategy  triggers  the  reporting 
requirement. 

14.  The  Commission  does  not  believe 
that  there  is  any  merit  to  one 
commenter's  assertion  that  compliance 
with  this  reporting  requirement  will 
expose  recipients  of  communications  to 
substantial  legal  liability.  In  the  past  the 
Commission  has  indicated  that  auction 
applicants,  rather  than  the  Commission, 
are  in  the  best  position  to  determine  in 
the  first  instance  when  communications 
may  constitute  potential  violations  of 
the  rule.  The  Comnussion  continues  to 
believe  that  this  is  the  case  and  that, 
rather  than  requiring  it  to  take  on  the 
impossible  task  of  screening  all 
applicant  communications,  it  should 
place  the  responsibility  for  identifying 
potentially  unauthorized 
communications  on  auction  applicants. 
Applicants,  during  the  course  of  their 
day-to-day  operations,  are  better 
equipped  to  identify  and  report  such 
communications.  Nonetheless,  the 
Conunission  emphasizes  that  applicants 
are  not  responsible  for  deciding  whether 
a  violation  of  the  anti-collusion  rule  has 
occurred.  Thus,  the  purpose  of  the 
reporting  requirement  the  Commission 
adopts  today  is  to  obligate  parties  to 
notify  the  Commission  of 
communications  that  appear  to  violate 
the  anti-collusion  rule  and  to  allow  the 
Conunission  to  determine  whether  a 
violation  has  occurred.  The 
determination  of  whether  a  violation  of 
the  rule  has  occurred  rests  with  the 
Commission,  not  with  bidders.  Thus, 
while  the  reporting  requirement  places 
an  affirmative  duty  on  all  auction 
applicants  to  report  what  they  perceive 
to  be  prohibited  communications, 
auction  applicants  are  required  only  to 
act  in  good  faith  and  to  report  truthfully 
the  facts  and  circumstances  of  what  they 
perceive  to  be  a  communication  covered 
by  §  1.2105(c).  The  Commission  will 
then  investigate  these  reports  and  reach 
a  judgment  as  to  whether  a  violation  has 
occurred.  By  simply  reporting  the  facts, 
auction  applicants  can  insulate 
themselves  from  liabilify. 

15.  The  Commission  also  finds  that 
any  burden  associated  with  the 
reporting  requirement  it  establishes 
today  will  be  slight,  particularly  in 
comparison  with  the  potential  benefits 
to  the  auction  process  and  bidders. 
Applicants  will  be  required  only  to 
submit  a  letter  to  the  Conunission 
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describing  the  fads  of  a  communication 
that  appears  to  be  prohibited. 

16.  In  sum,  the  Conunission  amends 
§  1.2105(c)  to  require  all  auction 
applicants  to  report  prohibited 
discussions  or  disclosures  regarding 
bids  or  bidding  strategy  to  the 
Commission  in  writing  immediately,  but 
in  no  case  later  than  five  business  days 
after  the  commimication  occurs.  Thus, 
an  auction  applicant  must  report  a 
prohibited  communication  within  five 
business  days  even  if  the 
communication  does  not  result  in  an 
agreement  or  understanding  regarding 
bids  or  bidding  strategy.  Although  the 
Commission  believes  that  applicants 
generally  should  need  less  than  five 
business  days  to  make  such  reports,  it 
will  not  impose  a  shorter  deadline 
because  it  finds  that  there  may  be 
circumstances  in  which  applicants, 
particularly  small  businesses,  may  need 
five  business  days  to  file  a  report.  An 
auction  applicant  that  receives  a 
communication  prohibited  under 

§  1.2105(c)(1)  orally  should  respond 
immediately  and  unequivocally  that  it  is 
unwilling  to  participate  in  any  violation 
of  §  1.2105(c)(1).  If  a  prohibited 
communication  is  received  other  than 
orally,  an  auction  applicant  should 
respond  immediately  in  writing  that  it 
is  unwilling  to  participate  in  any 
violation  of  §  1.2105(c)(1).  In  eiUier  case, 
the  auction  applicant  must  report  the 
improper  communication  to  the 
Commission  in  writing  within  five 
business  days  after  the  conununication 
occurs. 

IV.  Conclusion 

17.  In  the  7th  RSO,  the  Commission 
amends  §  1.2105(c)(1)  of  the 
Commission's  rules  to  clarify  that  the 
rule  prohibits  only  auction  applicants 
that  have  applied  to  bid  for  licenses  in 
any  of  the  same  geographic  license  areas 
from  cooperating  or  collaborating  with 
respect  to,  or  discussing  or  disclosing  to 
each  other  bids  or  biddLig  strategies. 
The  Commission  also  amends  the  rule 
to  clarify  that  it  prohibits  such  auction 
applicants  bom  cooperating  or 
collaborating  with  respect  to,  or 
discussing  or  disclosing  to  each  other 
any  competing  applicant's  bids  or 
bidding  strategies.  Thus,  the  rule  may  be 
violated  even  if  an  applicant  does  not 
discuss  or  disclose  its  own  bids  or 
bidding  strategies.  Finally,  the 
Commission  amends  §  1.2105(c)  to 
require  any  auction  applicant  that 
makes  or  receives  a  communication  of 
bids  or  bidding  strategies  prohibited 
under  §  1.2105(c)(1)  of  our  rules  to 
report  such  communication  to  the 
Commission  in  writing  immediately,  but 


in  no  case  later  than  five  business  days 
after  the  communication  occurs. 

V.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

id.  The  Commission  has  prepared  a 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  of  the  possible  significant 
economic  impact  on  small  entities  of  the 
rule  amendments  adopted  herein.  The 
Commission's  Reference  Information 
Center,  Consumer  Information  Bureau, 
will  send  a  copy  of  the  7th  RSO, 
including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Final  Paperwork  Reduction  Act  of 
1995  Analysis 

19.  The  7th  R60  contains  a  new 
information  collection,  which  was 
proposed  in  the  FNPRM.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
the  Commission  sought  comment  from 
the  public  and  from  the  Office  of 
Management  and  Budget  (OMB)  on  this 
proposed  change  to  the  Commission's 
information  collection  requirements. 
This  new  information  collection  was 
submitted  to  OMB  for  approval,  as 
prescribed  by  the  Paperwork  Reduction 
Act.  On  October  17,  2001,  the 
Commission  received  emergency 
approval  from  OMB  for  the  information 
collection  contained  in  the  rules  (OMB 
No.  3060-0995). 

C.  Ordering  Clauses 

20.  Authority  for  issuance  of  the  7th 
RSO  is  contained  in  sections  4(i),  4(j), 
303(r),  309(j)  and  403  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  154(j), 
303(r),  309{j)  and  403. 

21.  Accordingly,  it  is  ordered  that  part 
1  of  the  Commission's  rules  is  amended 
as  specified  herein  and  shall  become 
effective  November  28,  2001. 

22.  It  is  further  ordered  that  the 
Commission's  Reference  Information 
Center,  Consumer  Information  Bureau, 
shall  send  a  copy  of  the  7th  RSO, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

,  VI.  Final  Regulatory  Flexibility 
Analysis 

23.  As  required  by  the  Regulatory 
Flexibility  Act  ( *RFA"),  an  hiitial 
Regulatory  Flexibility  Analysis 
("IRFA")  was  incorporated  in  the 
FNPRM  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the 
FNPRM.  including  comment  on  the 
IRFA.  This  present  Final  Regulatory 


Flexibility  Analysis  ("FRFA")  conforms 
to  the  RFA. 

24.  An  RFA  certification,  rather  than 
an  analysis,  is  appropriate  where  "the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  Commission  believes  that  the  rule 
amendments  it  has  adopted  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  nonetheless 
voluntarily  performs  this  FRFA  in  order 
to  thoroughly  explain  this  conclusion 
and  to  address  concerns  raised  in 
conunents  submitted  by  the  Small 
Business  Administration  ("SBA").  The 
Commission  discusses  our  conclusion 
further  in  section  B,  infira. 

A.  Need  for  and  Objectives  of  the  Report 
and  Order 

25.  The  amendments  to  47  CFR 
1.2105(c)  adopted  in  the  7th  RSO  are 
intended  to  enhance  the 
competitiveness  and  integrity  of  the 
Commission's  auctions.  First,  the 
Commission  amends  §  1.2105(c)(1)  so 
that  its  language  clearly  reflects  the 
Commission's  application  of  the  rule  to 
prohibit  communications  regarding  bids 
or  bidding  strategies  only  between 
applicants  that  have  applied  to  bid  on 
licenses  in  any  of  the  same  geographic 
areas.  Second,  the  Commission  clarifies 
§  1.2105(c)(1)  to  exphcitly  prohibit 
auction  applicants  that  have  applied  to 
bid  on  licenses  in  any  of  the  same 
geographic  areas  from  discussing  with 
or  disclosing  to  each  other  any 
competing  applicant's  bids  or  bidding 
strategies.  Although  the  Commission 
has  previously  interpreted  the  rule  to 
prohibit  an  applicant's  discussion  of  a 
competing  applicant's  bids  or  bidding 
strategies,  it  believes  tbat  all  auction 
applicants  would  benefit  from  this 
amendment,  which  ensures  that  the  text 
of  the  rule  is  unambiguous.  Third,  the 
Commission  amends  §  1.2105(c)  to 
require  any  auction  applicant  that 
m^es  or  receives  a  communication  of 
bids  or  bidding  strategies  prohibited  by 
47  CFR  1.2105(c)(1)  to  report  such 
communication  to  the  Commission.  The 
Commission  believes  that  this  reporting 
requirement  will  act  as  a  deterrent  to 
would-be  disseminators  of  prohibited 
information  and  will  thereby  enhance 
the  competitiveness  and  fairness  of  our 
auctions. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

26.  The  SBA  filed  comments  in 
response  to  the  IRFA.  The  SBA  asserts 
that  the  Conunission  foiled  to  describe 
the  impact  its  proposed  rules  would 


Federal  Register /Vol.  66,  No.  209 /Monday.  October  29,  2001 /Rules  and  Regulations  54451 


have  on  small  businesses  as  required  by 
the  RFA.  Further,  the  SBA  states  that 
the  Commission's  proposals  would 
expand  the  obligations  that  applicants 
must  meet  when  they  participate  in  an 
auction.  The  SBA  states  that  the 
amended  anti-collusion  rule  would 
impose  reporting  requirements  on 
applicants,  cover  a  broader  range  of 
communications,  and  increase  the  risk 
of  punitive  action,  including  monetary 
forfeitures.  The  SBA  asserts  that  small 
businesses  have  far  fewer  financial 
resources  than  their  larger  counterparts 
and  they  are  therefore  less  able  to  absorb 
the  costs  of  forfeitures.  According  to  the 
SBA,  the  Commission  did  not  discuss 
the  potential  burden  posed  by  the  risk 
of  punishment  as  it  should  have.  The 
SBA  also  states  that  the  Commission 
failed  to  propose  any  alternatives 
designed  to  minimize  the  impact  of  its 
proposed  rules  on  small  business,  as  the 
RFA  requires. 

27.  The  Commission  acknowledges 
that  the  amendment  to  §  1.2105(c)  that 
it  proposed  in  the  FNPRM,  and  that  it 
adopts  today,  imposes  a  reporting 
requirement  on  all  auction  participants, 
including  small  businesses.  However, 
the  Commission  has  previously  urged 
parties  to  report  communications 
prohibited  under  §  1.2105(c)(1)  to  the 
Commission,  and  parties  have  done  so 
in  the  past.  Thus,  the  Commission  views 
the  adoption  of  this  requirement  as 
consistent  with  conduct  that  the 
Commission  has  urged  on  applicants  in 
the  past.  Further,  the  amendment  to 

§  1.2105(c)(1)  that  the  Commission 
adopts  today  to  prohibit  auction 
applicants  from  discussing  the  bids  or 
bidding  strategies  of  competing 
applicants  merely  clarifies  the  text  of 
the  rule  to  make  it  consistent  with  the 
interpretation  it  annoimced  in  the 
Western  PCS  Order  Nonetheless,  the 
Commission  recognizes  tl^t  these 
amendments  to  our  anti-collusion  nUe 
impose  increased  duties  and  present  the 
possibility  of  sanctions  against  auction 
applicants,  including  small  entities,  that 
do  not  comply  with  the  revised  rules. 

28.  Based  on  past  experience, 
however,  the  Commission  does  not 
believe  the  impact  of  these  amendments 
on  small  businesses  will  be  significant. 
In  all  of  its  auctions  held  to  date  except 
for  the  auctions  for  broadcast  licenses, 
1,513  out  of  a  total  of  1.881  qualified 
bidders  have  been  small  businesses  as 
that  term  has  been  defined  under  rules 
adopted  by  the  Commission  for  specific 
services,  but  only  two  forfeitures  have 
been  assessed  in  all,  i.e..  against 
businesses  of  all  sizes.  Thus,  despite  the 
large  nimiber  of  small  businesses  that 
have  participated  in  the  auctions 
program  since  its  inception,  an 


extremely  small  percentage  of  auction 
participants  have  made  or  received 
cbmmunications  that  have  violated  the 
anti-collusion  rule.  The  Commission 
believes  that  the  vast  majority  of 
applicants  comply  with  the  its  rules  and 
do  not  engage  in  prohibited  behavior, 
and  that  this  will  continue  to  be  the 
case.  Therefore,  the  Commission  expects 
these  amendments  to  have  little  impact 
on  small  businesses  generally.  The 
amended  rules  will  deter  the  few  that 
would  try  to  gain  an  advantage  unfairly 
by  creating  an  asymmetry  of  information 
that  is  detrimental  to  other  participants. 

29.  Moreover,  while  the  Conunission 
acknowledges  that  the  reporting 
requirement  it  adopts  today  constitutes 
a  potential  burden,  it  expects  the  actual 
burden  to  be  slight.  In  addition  to  the 
fact  that  the  Commission  expects  there 
to  be  few  instances  of  prohibited 
communications  to  be  reported,  it  notes 
that  the  new  filing  reqiiirement  will 
place  a  de  minimis  reporting  burden 
upon  auction  participants  because  it 
merely  requires  those  who  make  or 
receive  a  communication  of  bids  or 
bidding  strategies  prohibited  by 

§  1.2105(c)(1)  to  send  a  letter  to  the 
Secretary.  Furthermore,  section  223  of 
the  SBREFA  allows  agencies  to  reduce 
or  eliminate  fines  or  other  enforcement 
actions  taken  against  small  entities. 
Indeed,  section  223  requires  agencies  to 
provide  for  the  reduction,  and  under 
appropriate  circumstances  for  the 
waiver,  of  civil  penalties  for  violations 
of  a  statutory  or  regulatory  requirement 
by  a  small  entity.  Under  appropriate 
cirounstances,  an  agency  may  consider 
ability  to  pay  in  determining  penalty 
assessments  on  small  entities.  In 
amending  §  1.80  of  its  rules  in  1997  to 
incorporate  guidelines  for  assessing 
forfeitiu-es,  the  Commission  also  made 
clear  that  its  forfeitiue  policies  are 
consistent  with  this  approach.  The 
Commission  caimot  in  good  conscience 
alter  the  imiform  standards  of  behavior 
required  of  all  auction  participants, 
even  if  to  do  so  might  assist  small 
businesses.  Public  confidence  in  the 
fairness  of  our  auction  process  could  be 
undermined  if  all  entities  were  not 
subject  to  the  same  standards  of 
behavior.  However,  in  light  of  the 
provisions  of  the  SBREFA  and  for  the 
other  reasons  discaissed,  the 
Commission  concludes  that  the 
amendments  it  adopts  today  are  not 
likely  to  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

30.  The  Commission  also  believes 
generally  that  any  burden  associated 
with  these  rule  amendments  is 
outweighed  by  the  advantages  presented 
by  a  fair  auction  process  that  does  not 


allow  some  bidders  to  gain  an  advantage 
over  others  through  collusive  behavior. 
Thus,  the  Commission  finds  that  the 
rule  amendments  that  it  adopts  today 
will  benefit  all  bidders,  including  small 
businesses.  First,  the  Commission 
believes  that  the  amendments  will 
enhance  the  competitiveness  and 
fairness  of  its  auction  process  to  the 
benefit  of  small  auction  applicants. 
Second,  under  the  amendments,  general 
confidence  in  the  integrity  of  our 
auctions  should  increase.  In  short,  the 
Commission  concludes  that  the  public 
policy  benefits  of  the  amendments 
substantially  outweigh  the  minimal 
impact  the  reporting  requirement 
imposes  on  small  entities. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

31.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  organization,"  "small 
business,"  and  "small  governmental 
jurisdiction."  The  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  imder 
the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations.  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  couinties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  "Thus,  of 
the  85,006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities.  According  to 
SBA  reporting  data,  there  were  4.44 
million  small  business  firms  nationwide 
in  1992. 

32.  The  amendments  to  §  1.2105(c) 
adopted  in  the  7th  RSO  will  apply  to  all 
entities  that  apply  to  participate  in 
Commission  auctions,  including  small 
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entities.  The  number  of  entities  that  may 
apply  to  participate  in  future 
Commission  auctions  is  unknown.  The 
number  of  small  businesses  that  have 
participated  in  prior  auctions  has 
varied.  As  stated  previously,  small 
businesses,  as  defined  under  the 
Commission's  rules,  have  accounted  for 
1,513  out  of  a  total  of  1,881  qualified 
bidders  in  all  prior  auctions,  not 
including  broadcast  auctions.  Given 
these  statistics,  the  Commission  expects 
a  large  percentage  of  participants  in  its 
auctions  program  generally  to  be  small 
businesses  in  the  future,  although  this 
may  not  be  the  case  in  each  individual 
auction.  | 

D.  Description  of  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

33.  As  a  result  of  the  actions  taken  in 
the  7th  R&O,  disseminators  and 
recipients  of  commimications 
prohibited  by  §  1.2105(c)(1)  will  be 
required  to  report  such  communications 
to  the  Commission,  in  vmting,  within 
five  business  days  after  the 
communication  occurs. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

34.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu  alternatives,  among 
others:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities:  (3)  the 
use  of  performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities.  In  the  7th  R&O,  the 
Commission  amends  §  1.2105(c)  to 
require  auction  applicants  that  make  or 
receive  a  communication  of  bids  or 
bidding  strategies  prohibited  by 


§  1.2105(c)(1)  of  its  rules  to  report  such 
a  commimication  in  writing  to  the 
Commission  immediately,  but  in  no 
case  later  than  five  business  days  after 
the  communication  occiu°s.  The 
Commission  considered,  but  decided 
against,  imposing  a  shorter  deadline  for 
such  reports.  The  Commission  believes 
that  five  business  days  will  lessen  the 
burden  of  the  reporting  requirement, 
particularly  for  small  businesses.  The 
Commission  also  considered  not 
applying  the  requirement  to  recipients 
of  prohibited  communications. 
However,  the  Commission  believes  that 
recipients  of  prohibited 
communications  are  more  likely  to 
report  such  communications  and  thus 
serve  as  an  important  deterrent  against 
collusive  behavior.  Moreover,  the 
Commission  believes  that  recipients  of 
prohibited  communications  must  be 
held  to  the  same  enforcement  standard 
as  initiators,  because  a  recipient  may 
derive  substantial  unfair  benefit  fi'om 
obtaining  details  of  a  competitor's  bids 
or  bidding  strategy. 

F.  Report  to  Congress 

35.  The  Commission  will  send  a  copy 
of  the  7th  R&O,  including  this  FRFA,  in 
a  report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act,  see  5 
U.S.C.  801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the  7th 
R&O,  including  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  1  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  Sections  4,  303.  and  332,  48 
Sfat.  1066,  1082,  as  amended:  47  U.S.C.  154, 
303,  and  332,  unless  otherwise  noted. 

2.  Section  1.2105  is  amended  by 
revising  paragraph  (c)(1),  redesignating 
paragraph  (c)(6)  as  (c)(7)  and  adding 
new  paragraph  (c)(6)  to  read  as  follows: 

§  1 .21 05    Bidding  application  and 
certification  procedures;  prohibition  of 
coilusion. 

*        *        *        *        * 

(c)  Prohibition  of  collusion.  (1)  Except 
as  provided  in  paragraphs  (c)(2),  (c)(3), 
and  (c)(4)  of  this  section,  after  the  short- 
form  application  filing  deadline,  all 
applicants  for  licenses  in  any  of  the 
same  geographic  license  areas  are 
prohibited  from  cooperating  or 
collaborating  with  respect  to,  discussing 
with  each  other,  or  disclosing  to  each 
other  in  any  manner  the  substance  of 
their  own,  or  each  other's,  or  any  other 
competing  applicants'  bids  or  bidding 
strategies,  or  discussing  or  negotiating 
settlement  agreements,  until  after  the 
down  payment  deadline,  unless  such 
applicants  are  members  of  a  bidding 
consortium  or  other  joint  bidding 
arrangement  identified  on  the  bidder's 
short-form  application  pursuant  to 
§1.2105(a)(2)(viu). 
***** 

(6)  Any  applicant  that  makes  or 
receives  a  communication  of  bids  or 
bidding  strategies  prohibited  under 
paragraph  (c)(1)  of  this  section  shall 
report  such  communication  in  writing 
to  the  Commission  immediately,  and  in 
no  case  later  than  five  business  days 
after  the  commimication  occiirs.  Such 
reports  shall  be  filed  with  the  Office  of 
the  Secretary,  and  a  copy  shall  be  sent 
to  the  Chief  of  the  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau. 


[FR  Doc.  01-27103  Filed  10-26-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-17-AD] 

RiN2120-AA64 

Alr>worthiness  Directives;  Bell 
Helicopter  Textron,  Inc.— Manufactured 
Model  0H-13E,  0H-13H,  and  0H-13S 
Hellcofrters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  Model  0H-13E,  OH- 
13H,  and  0H-13S  helicopters 
manufactured  by  Bell  Helicopter 
Textron.  Inc.  (BHTI).  That  AD  currently 
requires  either  recurring  liquid 
penetrant  or  eddy  current  inspections  of 
the  main  rotor  blade  grip  (grip)  threads 
for  a  crack.  If  a  crack  is  detected,  that 
AD  requires,  before  further  flight, 
replacing  the  cracked  grip  with  an 
airworthy  grip.  That  AD  also  establishes 
a  retirement  life  of  1200  hours  time-in- 
service  (TIS)  for  each  grip.  This 
proposed  AD  would  add  two  part 
numbers  (P/N)  to  the  applicability  and 
requires  only  recurring  eddy  current 
inspections  of  the  grip  threads.  This 
proposed  AD  would  also  require 
reporting  any  results  of  the  grip 
inspections  to  the  FAA  Rotorcraft 
Certification  Office.  This  proposal  is 
prompted  by  the  issuance  of  an  AD  for 
the  civil  BHTI  Model  47  helicopters  and 
the  results  of  an  accident  investigation, 
an  operator  survey  conducted  by  a  trade 
association,  various  comments 
concerning  the  subject  of  the  current 
AD,  and  a  further  analysis  of  field 
service  data  related  to  the  BHTI  Model 
47  helicopters.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  a  grip,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 


DATES:  Comments  must  be  received  on 
or  before  December  28,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
17-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Belhumeur,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5177,  fax  (817)  222-5783. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
17-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-17-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

Discussion 

On  May  12,  1987.  the  FAA  issued  AD 
86-06-O8R1,  Amendment  39-5260  (52 
FR  24135,  June  29,  1987)  that  amended 
AD  86-06-08,  Amendment  39-5626  (51 
FR  11300,  April  2,  1986)  for  BHTI 
Model  47  helicopters.  Those  ADs 
required  certain  fluorescent  dye 
penetrant  inspections  of  each  grip.  On 
August  31,  2000,  the  FAA  issued 
Emergency  AD  2000-18-51  for  BHTI 
Model  47  helicopters  that  superseded 
AD  86-06-08  and  the  revision  of  that 
AD,  86-O6-08R1.  AD  2000-18-51 
required  certain  liquid  penetrant  or 
eddy  current  inspections  of  the  grip 
threads  for  a  crack  and,  before  further 
flight,  replacing  any  cracked  grip  with 
an  airworthy  grip.  That  AD  also 
established  a  retirement  life  of  1200 
hours  TIS  for  each  grip.  To  address  the 
same  unsafe  condition  as  addressed  for 
the  Model  47  series  helicopters,  the 
FAA  issued  Emergency  AD  2001-18-52 
on  September  1,  2000,  for  Model  OH- 
13E,  0H-13H,  and  0H-13S  helicopters 
manufactured  by  BHTI. 

Those  actions  were  prompted  by  the 
results  of  an  investigation  of  an  August 
1998  Canadian  accident  in  which  a  grip 
failed  on  a  BHTI  Model  47G-2 
helicopter  due  to  a  fatigue  crack.  An 
analysis  of  field  service  data  revealed 
fatigue  cracks  in  the  majority  of  the 
grips  inspected.  The  requirements  of  AD 
2000-18-52  are  intended  to  prevent 
failure  of  a  grip,  loss  of  a  main  rotor 
blade,  and  subsequent  loss  of  control  of 
the  helicopter. 

Since  issuing  AD  2000-18-52,  other 
cracked  grips  with  less  than  1200  hours 
TIS  have  been  discovered,  including 
one  grip  with  a  2-inch  crack  through  the 
grip.  Since  then,  the  FAA  has 
determined  that  the  liquid  penetrant 
inspection  is  inadequate  for  finding 
smaller  cracks  in  the  grip  threads. 
Additionally,  two  parts  produced  under 
a  Parts  Manufacturer  Approval  (PMA), 
P/Ns  R74-1 20-252-11  and  R74-120- 
135-5,  were  inadvertently  omitted  bom 
the  applicability  of  AD  2000-18-52. 
Based  on  these  findings,  an  accident 
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investigation,  a  further  analysis  of  field 
service  data,  and  the  results  of  an 
operator  siirvey  conducted  by  a  trade 
association,  the  FAA  is  proposing  to 
supersede  AD  2000-18-52.  Also,  some 
of  these  proposals  are  based  on  the 
comments  received  in  response  to  AD 
20DG-1»-51  and  addressed  by  the  FAA 
in  AD  2001-17-17,  Amendment  39- 
12408  (66  PR  45584.  August  29,  2001). 
Those  comments  pertain  to  the  Model 
47  series  helicopters  as  well  as  the 
Model  OH-13E,  OH-13H,  and  0H-13S 
helicopters  that  have  the  same  blade 
grips  installed. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  Model  0H-13E,  OH-13H. 
and  0H-13S  helicopters.  The  proposed 
AD  would  supersede  AD  2000-18-52  to 
require  the  following: 

•  For  grips,  P/N  47-120-135-2,  47- 
120-135-3.  47-120-135-5,  47-120- 
252-1,  47-120-252-7,  47-120-252-11, 
and  for  grips  manufactiired  under  PMA, 
P/N  74-120-252-11,  74-120-135-5, 
R74-1 20-252-11, and  R74-120-135-5, 
conduct  eddy  current  inspections  of  the 
threads  of  both  grips  as  follows: 

•  Within  300  hours  TIS  since  initial 
installation  on  any  helicopter  or  within 
10  hours  TIS  for  grips  with  300  or  more 
hours  TIS,  or  within  200  hours  TIS 
since  last  liquid  penetrant  or  eddy 
current  inspection,  whichever  comes 
first,  conduct  an  eddy  current 
inspection  in  accordance  with  the 
procedures  in  Appendix  1  of  this  AD  or 
an  equivalent  FAA-approved  procedure 
that  contains  the  requirements  of  the 
procedure  in  Appendix  1.  Thereafter, 
conduct  the  eddy  current  inspection  at 
intervals  not  to  exceed  300  hours  TIS. 

•  Report  the  results  of  each 
inspection  to  the  FAA  Rotorcraft 
Certification  Office  by  providing  the 
information  requested  in  the  sample 
format  report  in  Appendix  3  of  this  AD. 
Reporting  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  0MB  control 
number  2120-0056. 

•  Before  further  flight,  replace  any 
cracked  grip  with  an  airworthy  grip. 

The  proposed  AD  would  require 
maintaining  the  current  retirement  life 
of  1200  hours  TIS  for  each  aff^ected  grip. 

The  FAA  estimates  that  300 
helicopters  of  U.S.  registry  woidd  be 
afiiected  by  this  AD,  that  it  woidd  take 
approximately  10  work  hours  per 
helicopter  to  accomplish  the 
disassembly,  inspection,  and  reassembly 
of  the  grips  from  the  helicopter,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts,  if  a  grip  needs  to 
be  replaced,  would  cost  approximately 
$4,000  per  grip.  There  are  two  grips  on 
each  helicopter.  Based  on  these  figures. 


the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,580,000, 
assuming  one  inspection  per  helicopter 
and  replacement  of  both  grips  on  each 
helicopter. 

The  regulations  adopted  herein  would 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposal  would  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1)  • 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authmity:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [AmendMq 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11984  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Continental  Copters,  Inc.;  Gifton  McCreay 
(Formerly  Aerodyne  Systenu 
Engineering,  Ltd.,  Formerly  Texas 
Helicopter  Corp.);  Hawkeye  Rotor  and 
Wing  Flight  School;  and  Teryjon 
Aviation  Inc.:  Docket  No.  2001-SW-17- 
AD.  Supersedes  AD  2000-18-52. 
Amendment  39-11984.  Docket  No. 
2000-SW-36-AD. 
Applicability:  Model  OH-13E.  OH-13H. 
and  OH-13S  helicopters  manufactured  by 
Bell  Helicopter  Textron.  Inc.  (BHTI),  with 


main  rotor  blade  grips,  part  number  (P/N) 
47-120-135-2,  47-120-135-3.  47-120-135- 
5.  47-120-252-1.  47-120-252-7.  47-120- 
252-11,  74-120-252-11,  74-120-135-5, 
R74-1 20-252-11.  or  R74-120-135-5. 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  main  rotor  blade 
grip  (grip),  separation  of  a  main  rotor  blade, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Conduct  an  eddy  current  inspection  of 
the  tlireads  of  both  grips  for  a  crack  in 
accordance  with  Appendix  1  of  this  AD  or  an 
equivalent  FAA-approved  procedure 
containing  the  requirements  of  the  procedure 
in  Appendix  1  within  300  hours  time-in- 
service  (TIS)  since  initial  installation  on  any 
helicopter  or  within  10  hours  TIS  for  grips 
with  300  or  more  hours  TIS  or  within  200 
hours  TIS  since  the  last  liquid  penetrant  or 
eddy  current  inspection  of  grip  threads, 
whichever  comes  first. 

(1)  Thereafter,  conduct  the  eddy  current 
inspection  in  accordance  with  Appendix  1  of 
this  AD  or  an  equivalent  FAA-approved 
procedure  containing  the  requirements  of  the 
procedure  in  Appendix  1  at  intervals  not  to 
exceed  300  hours  TIS. 

(2)  Report  the  results  of  each  inspection  to 
the  FAA  Rotorcraft  Certification  Office 
within  7  calendar  days.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0M6  control  number  2120-0056. 

Note  2:  See  Appendix  2  of  this  AD  for  a 
list  of  known  eddy  current  inspection 
facilities. 

(b)  If  a  crack  is  detected,  before  further 
flight,  replace  any  cracked  grip  with  an 
airworthy  grip. 

(c)  On  or  before  1200  hours  TIS,  replace 
each  grip  with  an  airworthy  grip. 

(d)  This  AD  establishes  a  retirement  life  of 
.  1200  hours  TIS  for  the  grips,  P/N  47-120- 

135-2,  47-120-135-3,  47-120-135-5,  47- 
120-252-1,  47-120-252-7,  47-120-252-11, 
74-120-252-11,  74-120-135-5,  R74-120- 
252-11.  and  R74-120-135-5. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
conciu'  or  comment  and  then  send  itto  the 
Manager,  Rotorcraft  Certification  Office. 
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Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 


(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  Uiis  AD  can  be 
accomplished. 


Appendix  1 


BILUNO  CODE  4910-13-U 
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NONDESTRUCTIVE  INSPECTION  PROCEDURE 


TASK;  EDDY  CURRENT  (ET)  INSPECTION  OF  MAST  THREADS  FOR 
CRACKS 


1.0  AREA  OF  INSPECTION 

1 . 1  The  inboard  inside  diameter  machined  threads  (reference  Figure  1). 

2.0  EQUIPMENT 

2.1  Zetec  Miz-20/22,  Phasec  2200  or  equivalent  piece  of  equipment. 

2.2  Match  molded  ET  probe  SPC-193  (lOOkHz)  or  equivalent.  (See  Figure  3.) 

2.3  Reference  standard  EC-010-021,  pr  equivalent.  (See  Figures  4  and  5.) 

2.4  Light  oil. 

3.0  PERSONNEL  REQUIREMENTS 

3.1  Personnel  performing  the  ET  inspection  must  be  minimally  qualified  to  a  Level 
n  in  ET  inspection,  certified  in  accordance  with  an  industry  accepted  standard  (such  as 
ATA- 105,  NAS-410,  or  MIL-STD-410)  or  an  FAA  accepted  company  procedure. 

4.0  STANDARDIZATION 

4. 1  Connect  probe  to  flaw  detector  and  turn  power  on. 

4.2  Adjust  the  Phasec  2000  as  shown  in  Table  1 .  Adjust  all  other  equipment  as 
necessary. 

4.3  Adjust  the  V:H  gain  ratio  to  1.5:1  -  2:1. 

4.4  Monitor  the  crack  response  when  moving  the  probe  in  one  direction  only  across 
each  EDM  notch  of  the  standard.  Adjust  the  coarse  gain  for  a  crack  response  of  2  -  3 
units  fi-om  the  smallest  (0.04")  notch.  Record  the  number  units  of  displacement  and  noise 
level  for  each  of  the  EDM  notches. 


5.0  PRE  INSPECTION 

5.1  The  part  shall  be  clean  and  fi'ee  of  loose  debris. 

5.2  A  thin  coating  of  clean  oil  may  be  applied  to  the  teeth  to  help  the  ET  probe 
slide  easily.      | 

6.0  INSPECTION 

6. 1  Place  the  probe  into  the  threaded  area  and  slide  it  in  the  same  direction  as  was 
done  on  the  standard  while  monitoring  the  screen  for  root  cracks.  Moving  the  probe  in 
the  same  direction  produces  a  repeatable  display  that  allows  for  more  accurate  flaw  size 
determination.  Scan  the  probe  along  each  individual  thread  until  all  the  threads  are 
inspected.  (See  Figures  2  and  3.) 
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NONDESTRUCTIVE  INSPECTION  PROCEDURE  (CONT.) 


7.0  EVALUATION 

7. 1  Repeat  standardization  and  rescan  any  areas  where  there  is  a  vertical  crack-like 
deflection. 

7.2  If  indication  persists,  mark  the  location  on  the  part.  Record  the  number  units 
of  displacement,  phase  orientation,  and  noise  level. 

8.0  ACCEPT/REJECT  CRITERIA 

8. 1  All  repeatable  crack-like  indications  above  the  noise  level  detected  shall  be 
cause  for  rejection. 

Zetec  Ml  2  -  20/22,  Phasec  2200  Settings 


Dialogue: 
English 

Alarm  Stretch: 
IS 

Probe: 
Standard 

Printer:  HP 
PCL 

Alarm  Shape: 
Oflf 

Drive:  +10dB 
6.3V 

^Bright    Bal^ 
Low        Split 

Apply  to:  Trace 

1 

Analogue 

l:Out 

Oflf 

Graticule:  Rect. 
A 

^Alarm  action^ 
Run        Silent 

Analogue  2: 

Out 

Oflf 

Serl    Conf  Alarm    I/O       Time       Batt. 


M-pass:  DC 

CHI  Freq: 
lOOKHz 

4  Mode:  Diflf 
ICh 

Lo-pass:  20 
Hz 

CHI  PHASE: 
193.0" 

Display:  XY 

Inp.  Gain: 
+20dB 

CHI  GAIN: 
4e:0Db 

View:  Chi 

Optimize:  4  + 

CHI  X:Y: 

X-3.0dB 

Persist: 
Permnt 

\ 


Table  1,  Appendix  1 
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NONDESTRUCTIVE  DVSPECTION  PROCEDURE  (CONT.) 


ET  inspect  this  area 
for  a  crack 


Figure  1,  Appendix  1 
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NONDESTRUCTIVE  INSPECTION  PROCEDURE  (CONT.) 


CRACK 
LIFT-OFF 


0.040"  EDM 


Mode     Chanl    Input 

A  typical  flaw  indication  appears  on  the  eddy  current  monitor  as  shown  above. 


Figure  2,  Appendix  1 
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NONDESTRUCTIVE  INSPECTION  PROCEDURE  (CONT.) 


A  special  eddy  current 
probe  shaped  to  fit  the 
diiead  and  containing  a 
coil  positioned  so  that  its 
ferrite  core  is  c(»tiguous 
with  the  root  of  the 
thread. 


J^  SECTION  A-A 
LINE 


Match  molded  ET  probe 
f^/  COILS  riL 


Thread 
4.5-1 6NS-3 
P.D.  4.4594 
4.4513 


NONELECTRICALLY 
CONDUCIVE  MATERIAL 
TO  FIT  THE  THREAD 


SECTION  A-A 


Figure  3,  Appendix  1 
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NONDESTRUCTIVE  TESTING  PROCEDURE  (CONT.) 


Reference  Standard 


0.040" 


--'■  '  '   .'-^'   '"  '■-->--•  -^-^^a 

.*  * 

-'•^§Sk 

^^^lli^^ 

.  • 

'  yl^m 

^^^^^^^^p 

I            *^i 

i      ^^     ^ 

1^^— ^^^^KL!  . ■  a^: ; .  - : ^  >"  T-'^s:-'"  -g: -t^^-^-A^-^ 

[      ~i^    : 

_^;^^^^^^^^^^^^9 

^S 

■■ 

1 

A-A 

1.00"   IT 

1.50"  +/- 

0.200 


EDM  1  place  only  in  thread  root. 

Notch  width  shall  be  0.004  max. 

All  other  dimensions  to  be  +/-  0.004  from 

indicated. 


Figure  4,  Appendix  1 
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NONDESTRUCTIVE  INSPECTION  PROCEDURE  (CONT.) 


Reference  Standard 


MACHINING  NOTES: 


1.  Standard  may  be  machined  from  aluminum  tube  stock. 

2.  The  standard  shall  contain  a  minimum  of  four  teeth  per  the  tooth 
dimensions  specified. 

3.  The  EDM  notch  shall  be  placed  in  the  center  most  tooth  root  as 
measured  across  the  width  of  the  standards.  There  shall  be  no  less  than 
two  teeth  and  one  root  on  either  side  of  the  EDM  notch. 


Omffi45[)E&X.06 
4.500- 16  ^B-3B 
THPBCFW 
FH)  -  SID.  -  H28/2 
P.D.  4.4675 
4.4594 


HLLMQ  CODE  4»10-13-C 


Figure  5,  Appendix  1 
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Appendix  2 

Partial  List  of  Nondestructive  Inspection 
Testing  Facilities  Identified  by  Operators 
andFAA 

Met  Chem  Testing  Laboratories  Inc.,  369  W. 

Gregson  Ave.  (3085  S.),  Salt  Lake  City, 

Utah  84115-3440,  Phone:  (801)  487- 

0801,  Fax:  (801)  466-8790, 

www.metchemtesting.coin. 
Galactic  NDT  Services,  10728  D.  South 

Pipeline  ED,  Hurst,  Texas  76053,  Phone: 

(800)  458-6387. 
Global  Testing  Technologies,  1173  North 

Service  Rd.  Unit  D3,  Oakville  Toronto 

Canada,  Phone:  (905)  847^300,  Fax: 

(905)  847-9330. 
Paragon  Services,  Inc.,  1015  S.  West  St., 

Wichita,  KS  67213,  Phone:  (316)  945- 

5285,  Fax:  (316)  945-0629. 
NOE  Services,  8775  E.  Orchard  Rd.  #809, 

Englewood,  CO,  Phone:  (303)  741-0518, 

Fax:  (303)  741-0519. 
Applied  Technical  Services,  Inc.,  1190 

Atlanta  Industrial  E)rive,  Marietta,  GA 

30066,  Phone:  (770)  423-1400,  Fax:  (770) 

514-3299. 
Rotorcraft  Support,  Van  Nuys  CA  91406, 

Phone:  (818)  997-7667. 
Fax:  (818)  997-1513. 
Other  FAA  Approved  repair  facilities  may  be 

used. 

Appendix  3 

AD  Compliance  Inspection  Report  (Sample 
Format)  Model  OH-13  Main  Rotor  Blade 
Grip 

Provide  the  following  information  and  mail 
or  fax  it  to:  Manager,  Rotorcraft 
Certification  Office,  Federal  Aviation 
Administration,  Fort  Worth,  Texas, 
76193-0170.  USA.  Fax:  817-222-5783. 

Aircraft  Registration  No: 

Helicopter  Model: 

Helicopter  Serial  Number: 

Owner  and  Operator  of  the  Helicopter: 

Grip  #1       Grip  02 

Part  Number. 
Serial  Number: 

Hours  TIS  on  the  part  at  Inspection: 
Crack  Found  (Y/N) 
If  yes.  describe  below. 

Description  of  Findings 

Who  performed  the  inspections? 

If  a  crack  was  found,  describe  the  crack 
size,  location,  and  orientation  (provide  a 
sketch  or  pictures  with  the  grip  part  and 
serial  number). 

Provide  any  other  comments. 

Issued  in  Fort  Worth,  Texas,  on  October  11, 
2001. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  01-26966  Filed  10-26-01;  8:45  am] 
BNJJNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-1 4^0] 

RIN  2120-AA64 

Airworthiness  Directives;  lioneyweil 
intematiorwi  Inc.  LTS101  Series 
TuriMshaft  Engines  and  LTP101  Series 
TurtMprop  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.)  LTSlOl 
series  turboshaft  engines;  and  LTPlOl 
series  turboprop  engines.  This  proposal 
would  require  a  one-time  visual 
inspection  for  surface  finish  and  a  one- 
time fluorescent  penetrant  inspection 
for  cracks  of  certain  impellers  installed 
on  LTSlOl  series  turboshaft  and  LTPlOl 
series  turboprop  engines.  This  proposal 
is  prompted  by  a  report  of  a  machining 
discrepancy  that  may  have  occurred 
during  manufacture  of  the  affected 
impellers.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
impeller  failure  from  cracks  in  the 
impeller  back  iace  area,  which  could 
result  in  an  imcontained  engine  failure. 
DATES:  Comments  must  be  received  by 
December  28.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  (Dounsel, 
Attention:  Rules  Docket  No.  2000-NE- 
14-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected,  by  appointment,  at 
this  location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-a/ie- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Honeywell 
International  Inc.  (formerly 
AlliedSignal)  Aerospace  Services  Attn.: 
Data  Distribution,  M/S  64-3/2101-201, 
PO  Box  29003.  Phoenix,  AZ  85038- 
9003;  telephone  (602)  365-2493.  fax 
(602)  365-5577.  This  information  may 
be  examined,  by  appointment,  at  the 
FAA,  New  England  Region.  Office  of  the 


Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd..  Lakewood,  CA 
90712-4137;  telephone  (562)  627-5245. 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this    - 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  proposal 
must  submit  a  self-addressed,  stamp>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-14-AD,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

The  FAA  has  received  a  report  of  two 
impellers  that  failed  while  being  tested 
by  the  manufacturer.  It  is  believed  that 
the  failures  are  a  result  of  a  machining 
discrepancy  that  may  have  occurred 
during  manufacture  of  the  affected 
impellers.  This  condition,  if  not 
corrected,  could  result  in  the 
development  of  cracks  in  the  impeller 
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back  face  area  and  possibly  an 
uncontained  engine  failure. 

Evaluation  of  the  Unsafe  Ckimiition 

Since  an  irnsafe  condition  has  been 
identified  that  is  likely  to  eocist  or 
develop  on  other  LTSlOl  series 
turboshaft  engines;  and  LTPlOl  series 
turboprop  engines  of  the  same  type 
design,  the  proposed  AD  would  require 
aj  one-time  visual  inspection  for  surfece 
finish  and  a  one-time  fluorescent 
penetrant  inspection  for  cracks  of 
certain  impellers  as  described  in 
AlliedSignal  Service  Bulletin  (SB)  LT 
101-72-30-0186,  dated  October  1. 1999, 
or  Hone3rwell  International  SB  LT  101- 
72-30-0186,  Revision  1,  dated  April  25, 
2000. 

Di£Eerences  Between  the  Proposed  AD 
and  the  Manufacturers'  Service 
Bulletins 

To  assure  that  the  unsafe  condition  is 
addressed  in  a  timely  fashion,  this 
amendment  will  require  a  one-time 
visual  inspection  for  surface  finish  and 
a  one-time  fluorescent  penetrant 
inspection  for  cracks  of  impellers  part 
numbers  (P/N's)  4-1 01-052-5  7/-€2 
within  900  gas  generator  (Ng)  cycles 
after  the  effective  date  of  this  AD. 

Economic  Impact 

The  FAA  estimates  that  600  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD 
and  that  it  would  take  approximately  4 
work  hours  per  engine  to  accomplish 
the  proposed  inspection.  The  average 
labor  rate  is  $60  per  work  hour.  There 
are  no  required  parts  costs.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $144,000. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  cfiscussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the.  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DtRECnVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Ameftded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Honeywell  International  Inc.:  Docket  No. 
200O-NE-14-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  LTSlOl  series 
turboshaft  and  LTPlOl  series  turboprop 
engines  with  the  following  centrifugal 
compressor  impeller  part  numbers  (P/N's) 
installed:  4-101-052-57  and  4-101-052-62. 
except  those  with  a  P/N  or  serial  number 
(SN)  listed  in  paragraphs  l.A.(l)  through 
l.A.(3)  of  AlliedSignal  SB  LT  101-72-30- 
0186.  dated  October  1, 1999,  or  Honeywell 
International  Inc.  SB  LT  101-72-30-0186, 
Revision  1,  dated  April  25,  2000.  These 
engines  are  installed  on.  but  not  limited  to 
Aerospatiale  AS350,  Eurocopter  MBB-BK117 
and  HH-65A.  Bell  222,  Page  Thrush,  Air 
Tractor  AT-302.  Piaggio  P.166-DL3,  Riley 
International  R421,  and  Pacific  Aero  08-600 
aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  impeller  failure  from  cracks  in 
the  impeller  back  face  area,  which  could 


result  in  an  uncontained  engine  failure,  do 
the  following: 

(a)  Within  900  gas  generator  (Ng)  cycles 
after  the  effective  date  of  this  AD,  conduct  a 
one-time  visual  inspection  for  surface  finish 
and  fluorescent  penetrant  inspection  of 
impellers  P/N  4-101-052-57  and  4-101- 
052-62  for  cracks  in  accordance  with  3. A 
through  3.F.  of  the  Accomplishment 
Instructions  of  AlliedSignal  Service  Bulletin 
(SB)  LT  101-72-30-0186,  dated  October  1, 
1999,  or  Honeywell  International  Inc.  SB  LT 
101-72-30-0186,  Revision  1,  dated  April  25, 
2000. 

(b)  Replace  all  impellers  that  exceed  the 
acceptable  limits  of  the  Accomplishment 
Instructions  of  AlliedSignal  Service  Bulletin 
(SB)  LT  101-72-30-0186,  dated  October  1, 
1999,  or  Honeywell  International  Inc.  SB  LT 
101-72-30-0186,  Revision  1,  dated  April  25, 
2000  with  a  serviceable  impeller. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  impeller  P/N's  4-101-052-57  or 
4-101-O52-62,  except  those  with  an  impeller 
P/N  or  SN  listed  in  paragraphs  1.  A.(l) 
through  1.  A.(3)  of  AlliedSignal  SB  LT  101- 
72-30-0186,  dated  October  1, 1999.  or 
Honeywell  International  Inc.  SB  LT  101-72- 
30-0186,  Revision  1,  dated  April  25,  2000. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los  Angles 
Aircraft  Certification  Office  (LAACO). 
Operators  must  submit  their  request  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
October  18,  2001. 
lay  ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  01-26968  Filed  10-26-01;  8:45  ami 
BIUJNQ  CODE  4S10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-200-AD] 

RIN  2120-AA64 

AlrworthinMS  Diractive*;  Israel 
Aircraft  Industriss,  Ltd.,  Model  1124 
and  1124A,  and  Model  1125  Westwind 
Astra  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUINIARY:  This  ddciiment  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Israel  Aircraft  Industries  Model  1124 
and  1124A  series  airplanes,  and  certain 
Model  1125  Westwind  Astra  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  of  the  attachment 
bolts  installed  on  the  engine  inlet  cowl 
and  aft  nacelle  attachment  flanges  to 
verify  correct  part  numbers  of  the  bolts, 
and  replacement  of  any  discrepant/ 
incorrect  bolt  with  a  correct  attachment 
bolt.  This  action  is  necessary  to  prevent 
failure  of  attachment  bolts  due  to 
fetigue,  which  could  result  in  separation 
of  the  engine  inlet  cowl  and  aft  nacelle, 
and  consequent  damage  to  the 
horizontal  or  vertical  stabilizer.  This 
action  is  intended  to  address  the 
identified  unsafie  condition. 
DATES:  Comments  must  be  received  by 
November  28,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
200-AD,  1601  Lind  Avenue,  SW., 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-200-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  nile  may  be  obtained  irom 
Galaxy  Aerospace  Corporation,  One 
Galaxy  Way,  Fort  Worth  Alliance 
Airport,  Fort  Worth.  Texas  76177.  This 


information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conmients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-200-AD." 
The  postcard  will  be  dated  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-200-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Discussion 

The  Civil  Aviation  Administration  of 
Israel  (CAAI),  which  is  the 
airworthiness  authority  for  Israel,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Israel  Aircraft 
Industries,  Ltd.,  Model  1124  and  1124A 
series  airplanes,  and  certain  Model  1125 
Westwind  Astra  series  airplanes.  The 
CAAI  advises  that  it  has  received 
reports  of  certain  incorrect  attachment 
bolts  being  used  to  attach  the  inlet  cowl 
and  the  aft  nacelle  to  the  engine  flanges. 
For  that  attachment  function,  those 
incorrect  bolts  (having  part  number 
AN3)  are  considered  to  be  fatigue 
critical  bolts.  Failure  of  such  attachment 
bolts  due  to  fetigue,  could  result  in 
separation  of  the  engine  inlet  cowl  and 
aft  nacelle  and  consequent  damage  to 
the  horizontal  or  vertical  stabilizer. 

Explanation  of  Relevant  Service 
Inrormation 

Israel  Aircraft  Industries  has  issued 
1124-Westwind  Alert  Service  Bulletin 
1124-54A-138,  and  Astra  Alert  Service 
Bulletin  1125-54A-247.  both  dated 
March  29.  2001,  which  describe 
procedures  for  inspection  of  the 
attachment  bolts  installed  on  the  engine 
inlet  cowl  and  aft  nacelle  attachment 
flanges  to  verify  correct  part  numbers  of 
the  bolts,  and  replacement  of  any 
discrepant/ incorrect  bolt  with  a  correct 
attachment  bolt.  Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletins  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  CAAI  classified  these  alert  service 
bulletins  as  mandatory  and  issued 
Israeli  airworthiness  directive  54-01- 
05-02,  dated  May  13,  2001,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Israel. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Israel  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  299  Model 
1124, 1124A,  and  Model  1125  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,940,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  | 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHrNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Israel  Aircraft  Industries,  Ltd.:  Docket  2001- 
NM-20O-AD. 

Applicability:  AW  Model  1124  and  1124A 
series  airplanes,  and  Model  1125  Westwind 
Astra  series  airplanes,  having  serial  numbers 
004  through  072  inclusive,  and  074  through 
078  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciRc  proposed  actions  to.address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  attachment  bolts  due 
to  fatigue,  which  could  result  in  separation 
of  the  engine  inlet  cowl  and  aft  nacelle,  and 
consequent  damage  to  the  horizontal  or 
vertical  stabilizer,  accomplish  the  following: 

Inspection  and  Replacement,  If  Necessary 

(a)  Within  50  flight  hours  from  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  bolts  installed  on  the  engine 
inlet  cowl  and  aft  nacelle  attachment  flanges 
to  verify  correct  part  numbers  of  the  bolts. 
Before  further  flight,  replace  any  discrepant 
bolts  with  the  correct  bolts,  per  1124- 
Westwind  (Israeli  Aircraft  Industries)  Alert 
Service  Bulletin  11 24-54 A-1 38,  and  Astra 
(Israeli  Aircraft  Industries)  Alert  Service 
Bulletin  1125-54A-247.  both  dated  March 
29,  2001:  as  applicable. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  International 
Branch,  ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  ifiis  AD  is  addressed 
in  Israeli  airworthiness  directive  54-01-05- 
02.  dated  May  13,  2001. 

Issued  in  Renton,  Washington,  on  October 
22.  2001. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  01-27071  Filed  10-26-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminletration 

14  CFR  Part  39 

[Docket  No.  2001-NM-150-AD] 

RIN2120-AA64 

Alrwofttilness  Directivee;  BAE 
Systems  (Operations)  Limited  Model 
B Ae  1 46-200A  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146-200A  series 
airplanes.  This  proposal  would  require 
replacement  of  the  signal  summing 
units  (SSUs)  for  the  stall  identification 
system  with  new,  improved  parts.  This 
action  is  necessary  to  prevent  stall 
identification  and  stall  warning  signals 
from  occurring  at  the  same  time,  leading 
the  flight  crew  to  take  action  based  on 
erroneous  information,  which  could 
result  in  reduced  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  28,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention;  Rules  Docket  No.  2001-NM- 
150-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-150-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  1 3850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-150-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-150-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAE  Systems  (Operations) 
Limited  Model  BAe  146-200A  series 
airplanes.  The  CAA  advises  that  certain 
signal  summing  units  (SSUs)  for  the 
stall  identification  system  have  an 
incorrect  speed  law  calibration  in  the 
range  of  200  to  230  knots.  This 
condition,  if  not  corrected,  could  result 
in  stall  identification  and  stall  warning 
signals  occurring  at  the  same  time, 
leading  the  flight  crew  to  take  action 
based  on  erroneous  information,  which 
could  result  in  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

BAE  Systems  (Operations)  Limited 
has  issued  Modification  Service  Bulletin 
SB.27-109-O0503C,  Revision  3,  dated 
March  19,  2001,  which  describes 
procedures  for  replacing  SSUs  having 
part  number  C81606-3  with  new  SSUs 
having  part  number  C8 1606-5. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  009-06-90  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pvu^uant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  iniformed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  FAA's  Determination 

British  airworthiness  directive  009- 
06-90  was  originally  issued  in  May 
1991.  To  assist  in  our  determination  of 
whether  it  is  necessary  to  propose  a 
parallel  action,  the  FAA  has  reviewed 
the  available  information  relevant  to  the 
identified  unsafe  condition.  We  also 
have  contacted  the  single  operator 
known  to  have  affected  U.S. -registered 
airplanes  and  determined  that  the 
identified  unsafe  condition  has  been 
addressed  on  those  airplanes.  However, 
to  ensure  that  all  affected  airplanes  are 
accoimted  for,  we  find  that  issuance  of 
a  proposed  AD  is  warranted.  The 
proposed  AD  would  also  ensure  that  the 
imsafe  condition  would  be  addressed  on 
any  subject  airplane  currendy  operated 
by  a  non-U. S.  operator  under  foreign 
registry  if  that  airplane  is  imported  and 
placed  on  the  U.S.  Register  in  the  futiu«. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Difiierence  Between  Proposed  AD  and 
Service  Bulletin 

This  proposed  AD  differs  from  the 
service  bulletin  with  regard  to 
compliance  time.  The  service  bulletin 
recommends  that  the  replacement  of 
SSUs  be  accomplished  (based  on  the 
original  issue  of  the  service  bulletin) 
before  May  31, 1991.  This  proposed  AD 
would  require  the  replacement  of  SSUs 
with  new  SSUs  within  one  year  after  the 
effective  date  of  this  AD.  hi  developing 
an  appropriate  compliance  time  for  this 
AD,  the  FAA  considered  not  only  the 
manufacturer's  rerommendation,  but 
the  degree  of  urgency  associated  with 
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addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  replacement  (estimated  at  one  hour). 
In  light  of  all  of  these  factors,  the  FAA 
finds  a  one-year  compliance  time  for 
completing  the  proposed  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AO,  that  it  woidd  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  between  $23,747  and 
$29,688  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
between  $285,684  and  $356,976,  or 
between  $23,807  and  $29,748  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fut\ire  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAE  Systems  (Operations)  Limited 

(Formerly  British  Aerospace  Regional 
Aircraft):  Docket  20O1-NM-150-AD. 

Applicability:  Model  BAe  146-200A  series 
alrpianes,  as  listed  in  BAE  Systems 
Modification  Service  Bulletin  SB.27-109- 
00303C.  Revision  3,  dated  March  19.  2001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  [>erformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stall  identification  and  stall 
warning  signals  firom  occurring  at  the  same 
time,  leading  the  flight  crew  to  take  action 
based  on  erroneous  information,  which  could 
result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  signal  summing  units 
(SSUs).  part  number  C81606-3.  for  the  stall 
identification  system  with  new  SSUs  having 
part  number  C81606-5,  according  to  BAE 
Systems  Modification  Service  Bulletin 
SB.27-109-00503C.  Revision  3.  dated  March 
19,  2001. 

Note  2:  Replacement  of  SSUs  having  part 
number  C81606-3  with  new  SSUs  having 


part  number  C81606-5  accomplished 
according  to  British  Aerospace  Service 
Bulletin  SB.27-109-00503C,  Revision  1, 
dated  November  12, 1990;  or  Revision  2, ' 
dated  February  4,  2000;  is  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  SSU,  part  number 
C81606-3,  on  any  airplane. 

AltematiTe  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  009-06-90. 

Issued  in  Renton,  Washington,  on  October 
22.  2001. 

Aii  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-27072  Filed  10-26-01;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parts  1260  and  1274 

• 

NASA  Grant  and  Cooperathw 
Agreement  Handbook— Rewrite  of 
Section  D— Cooperative  Agreements 
With  Commercial  Rrms  and 
Implementation  of  Section  319  of 
Public  Law  106-391,  Buy  American 
Encouragement 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
NASA's  Grant  and  Cooperative 
Agreement  Handbook  by  revising 
Section  D,  Cooperative  Agreements  with 
Commercial  Firms,  to  clarify  ciirrent 
management  policies,  incorporate 
process  improvements,  conform  with 
recent  changes  in  legislation,  and 
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institute  risk  management  as  part  of 
source  selection.  This  proposed  rule 
also  implements  Section  319,  Buy 
American  Encouragement,  of  Public 
Law  106-391,  NASA  Authorization  Act 
of  2000. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
December  28,  2001  to  be  considered  in 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  Eugene  Johnson,  NASA 
Headquarters,  Office  of  F*rocurement, 
Analysis  Division  (Code  HC), 
Washington,  DC  20546-0001.  Submit 
electronic  comments  via  the  Internet  to: 
ejohnson@hq.nasa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Johnson,  Prociirement  Analyst, 
(202)  358-4703,  or  e-mail: 
ejohnson@hq.nasa.gov. 

SUPPl£MENTARY  INFORMATION: 

A.  Baclcground 

This  proposed  rule  is  a 
comprehensive  revision  to  NASA  grant 
and  cooperative  agreement  policies 
codified  at  14  CFR  part  1274,  Grants  and 
Cooperative  Agreements  with 
Commercial  Firms.  The  revision  was 
initiated  by  NASA  as  part  of  the 
Agency's  effort  to  re-engineer  its 
processes  for  awarding  and 
administering  grants  and  cooperative 
agreements.  Changes  are  chiefly  aimed 
at  clarifying  NASA  policies  for 
publication  of  requirements,  evaluating 
and  selecting  proposals,  and 
implementation  of  a  process  for 
managing  the  performance  risks 
associated  with  certain  types  of 
cooperative  agreements  with 
commercial  firms.  Scientific 
breakthroughs  based  on  NASA  or  NASA 
mission  related  projects  have  greatly 
benefited  the  American  society,  and  the 
world  as  a  whole.  In  realizing  these 
successes,  NASA's  technological 
pursuits  involve  research  and 
experimental  projects,  where  risks  are 
simply  unavoidable.  Some  recognition 
of  the  risks  and  liability  issues 
associated  with  some  of  these  projects  is 
reflected  in  recent  legislation  (Section 
431  of  Pub.  L.  105-276),  which  provides 
for  NASA  indemnification  of  the 
developers  of  experimental  aerospace 
vehicles  performing  under  Cooperative 
Agreements.  This  proposed  rewrite  of 
Section  D  of  the  Grant  and  Cooperative 
Agreement  Handbook  implements  a 
process  that  requires  early 
identification,  assessment,  and 
management  by  NASA  and  the 
recipient,  of  risk  and  safety  issues 
associated  with  a  given  research  project. 
Additionally,  this  proposed  rule  will 
promulgate  the  requirements  of  Section 


319,  "Buy  American  Encouragement," 
of  the  NASA  Authorization  Act  of  2000 
(Pub.  L.  106-391)  for  recipients  of  non- 
profit grants  and  cooperative 
agreements. 

B.  Regulatory  Flexibility  Act 

NASA  does  not  expect  this  proposed 
rule  to  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
business  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.,  because  the  rule  primarily 
clarifies  existing  requirements  and 
refocusing  attention  on  risk 
management. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
do  not  impose  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Suiiiects  in  14  CFR  Parts  1260 
and  1274 

Grant  Programs — Science  and 
Technology. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly.  14  CFR  Ch.  V  is 
proposed  to  be  amended  as  follows: 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
Part  1260  continue  to  read  as  follows: 

Authority:  Part  1260:  42  U.S.C.2374(c)(ll. 
Pub.  L.  97-258,  96  Stat.  1003  (31  U.S.C.  6301 
et  seq.],  and  0MB  Circular  A-llO. 

11260,20    [Aman<tod] 

2.  In  §  1260.20,  amend  paragraphs  (a), 
(d),  (e),  (fj,  and  (h)  by  removing 
"1260.38"  and  adding  "1260.39"  in  its 
place. 

3.  Add  §  1260.39  to  read  as  follows: 

$1260^    Buy  Amarican  ancouragamant 
Buy  American  Encouragement  (XX/XX) 

(a)  As  stated  in  Section  319  of  Public  Law 
106-391.  the  NASA  Authorization  Act  of 
2000.  Recipients  are  encouraged  to  purchase 
only  American-made  equipment  and 
products. 

(b)  The  Recipient  will  observe  property 
standards  and  provisions  set  forth  in 
§§1260.131  through  1260.137. 

(End  of  Provision] 

4.  Revise  part  1274  to  read  as  follows: 

PART  1274-COOPERATlVE 
AGREEMENTS  WITH  COMMEROAL 
RRMS 

Subpart  1274.1— Qanaral 

Sec. 


1274.101  Purpose. 

1274.102  Scope. 

1274.103  Definitions. 

1274.104  Effect  on  other  issuances. 

1274.105  Review  requirements. 

1274.106  Deviations. 

1 274. 107  Publication  of  requirements. 

Subpart  1274.2    Pra-Award  Raqulramanta 

1274.201  Purpose. 

1274.202  Methods  of  award. 

1274.203  Solicitations/Cooperative 
Agreement  Notices. 

1274.204  Costs  and  payments. 

1274.205  Consortia  as  recipients. 

1274.206  Metric  Conversion  Act. 

1274.207  Extended  agreements. 

1274.208  Intellectual  property. 

1274.209  Evaluation  and  selection. 

1274.210  Unsolicited  proposals. 

1274.211  Award  procedures. 

1274.212  Document  format  and  numbering. 

1274.213  Distribution  of  cooperative 
agreements. 

1274.214  Inquiries  and  release  of 
information. 

Subpart  1274.^— Adminiatration 

1274.301  Delegation  of  administration. 

1274.302  Transfers,  novations,  and  change 
of  name  agreements. 

Subpart  1274.4— Proparty 

1274.401  Government  furnished  property. 

1274.402  Contractor  acquired  property. 

Subpart  1274.5— Procuramant  Standards 

1274.501  Purpose  of  procurement 
standards. 

1274.502  Recipient  responsibilities. 

1274.503  Codes  of  conduct. 

1274.504  Competition. 

1274.505  Procurement  procedures. 

1274.506  Cost  and  price  analysis. 

1274.507  Procurement  records. 

1274.508  Contract  administration. 

1274.509  Contract  provisions. 

1274.510  Subcontracts. 

Subpart  1274.6    Raporta  and  Records 

1274.601    Retention  and  access 
requirements  for  records. 

Sulipart  1274.7— SuspanakMi  or 
Tannination 

1274.701     Suspension  or  termination. 

Subpart  1274.8— Post-AwanVAdminlstrattva 
Raqulramanta 

1274.801  Adjustments  to  performance 
costs. 

1274.802  Modifications. 

1274.803  Closeout  procedures. 

1274.804  Subsequent  adjustments  and 
continuing  resfKtnsibilities. 

Subpart  1274.»-Othar  Proviaktns  and 
Spacial  Conditions 

1274.901  Other  provisions  and  special 
conditions. 

1274.902  Purpose. 

1274.903  Responsibilities. 

1274.904  Resource  sharing  requirements. 

1274.905  Rights  in  data. 

1274.906  Designation  of  New  Technology 
Representative  and  Patent 
Representative. 
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1274.907  Disputes. 

1274.908  Milestone  payments. 

1274.909  Term  of  agreement. 

1274.910  Authority. 

1274.911  Patent  rights. 

1274.912  Patent  rights— retention  by  the 
recipient  (large  business). 

1274.913  Patent  rights— retention  by  the 
recipient  (small  business). 

1274.914  Requests  for  waiver  of  rights — 
large  business. 

1274.915  Restrictions  on  safe  or  transfer  of 
technology  to  foreign  firms  or 
institutions. 

1274.916  Liability  and  risk  of  loss. 

1274.917  Additional  funds. 

1274.918  Incremental  funding. 

1274.919  Cost  principles  and  accounting 
standards. 

1274.920  Responsibilities  of  the  NASA 
technical  officer. 

1274.921  Publications  and  reports:  non- 
proprietary research  results. 

1274.922  Suspension  or  termination. 

1274.923  Equipment  and  other  property. 

1274.924  Civil  rights. 

1274.925  Subcontracts. 

1274.926  Clean  Air- Water  Pollution  Control 
Acts. 

1274.927  Debannent  and  suspension  and 
drug-free  workplace. 

1274.928  Foreign  national  employee 
investigative  requirements. 

1274.929  Restrictions  on  lobbying. 

1274.930  Travel  and  transportation. 

1274.931  Electronic  funds  transfer  payment 
methods. 

1274.932  Retention  and  examination  of 
records. 

1274.933  Summary  of  recipient  reporting. 

1274.934  Safety. 

1274.935  Security  classification 
requirements. 

1274.936  Breach  of  safety  or  security. 

1274.937  Security  requirements  for 
unclassified  information  technology 
resources.  i 

1274.938  Modifications. 

1274.939  Application  of  Federal.  State,  and 
local  laws  and  regulations. 

1274.940  Changes  in  recipient's 
membership. 

1274.941  Insurance  and  indemnification. 

1274.942  Export  licenses. 

Appendix  to  Part  1274 — Listing  of  Exhibits 
Exhibit  A  to  Part  1274 — Contract  Provisions 
Exhibit  B  to  Part  1274— Reports 

Authority:  31  U.S.C.  6301  to  6308;  42 
U.S.C.  2451  et  saq.  I 

Subpart  1274.1— GwMral 

11274.101    PurpoM. 

The  following  policy  guidelines 
establish  unifonn  requirements  for 
NASA  cooperative  agreements  awarded 
to  commercial  firms. 


11274.102    Scop*. 

(a)  The  business  relationship  between 
NASA  and  the  recipient  of  a 
cooperation  agreement  differs  from  the 
relationship  that  exists  between  NASA 
and  the  recipient  of  a  grant.  Under  the 
auspices  of  a  grant,  there  is  very  little 


involvement  and  interaction  between 
NASA  and  the  grantee  (other  than  a  few 
administrative,  funding,  and  reporting 
requirements,  or  in  some  cases  matching 
of  funds).  Under  a  cooperative 
agreement,  because  of  its  substantial 
involvement,  NASA  assumes  a  higher 
degree  of  responsibility  for  the  technical 
performance  outcomes  and  associated 
financial  costs  of  research  activities.  In 
some  cooperative  agreement  projects, 
NASA  may  be  required  to  indemnify  the 
recipient  (to  the  extent  authorized  by 
Congress).  While  the  principal  purpose 
of  NASA's  involvement  and 
commitment  of  resoiuY:es  is  to  stimulate 
or  support  research  activity,  a  major 
incentive  for  involvement  by 
commercial  firms  (particularly  where 
costs  are  shared)  is  the  profit  potential 
from  marketable  products  expected  to 
result  from  the  cooperative  agreement 
project. 

(b)  Cooperative  Agreements  (in  areas 
or  research  relevant  to  NASA's  mission] 
are  ordinarily  entered  into  with 
commercial  firms  to — 

(1)  Support  research  and 
development; 

(2)  Provide  technology  transfer  from 
the  Government  to  the  recipient;. 

(3)  Develop  a  capability  among  U.S. 
firms  to  potentially  enhance  U.S. 
competitiveness;  or 

(4)  Stimulate  interest  bom  profit- 
oriented  businesses  that  may  have  the 
best  technical  resources  available,  but 
have  little  interest  or  incentive  to  apply 
those  resources  to  a  particular  area  of 
research. 

(c)  Projects  that  normally  result  in  a 
Cooperative  Agreement  award  to  a 
commercial  entity  are  those: 

(1)  Not  intended  for  the  direct  benefit 
of  NASA; 

(2)  Are  expected  to  benefit  the  general 
public; 

(3)  Require  substantial  cost  sharing: 
and 

(4)  Have  commercial  applications  and 
profit  generating  potential. 

f  1274.1 03    Daflnttlons. 

Administrator.  The  Administrator  or 
Deputy  Administrator  of  NASA. 

Agreement  Officer.  A  Government 
employee  (usually  a  Contracting  Officer 
or  Grant  Officer)  who  has  been 
delegated  the  authority  to  negotiate, 
award,  or  administer  the  cooperative 
agreement.  Most  often  Contracting 
Officers  are  delegated  this  authority  for 
the  more  complex  cooperative 
agreement  projects. 

Associate  Administrator  for 
Procurement.  The  head  of  the  Office  of 
Procurement,  NASA  Headquarters 
(Code  H). 

Cash  contributions.  The  cash  invested 
in  a  given  program  or  project  by  the 


Federal  Government  and/or  recipient. 
The  recipient's  cash  contributions  may 
include  money  contributed  by  third 
parties. 

Closeout.  The  process  by  which 
NASA  determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  NASA. 

Commercial  item.  The  definition  in 
FAR  2.101  is  applicable. 

Cooperative  agreement.  As  defined  by 
31  U.S.C.  6305,  cooperative  agreements 
are  financial  assistance  instnunents 
used  to  stimulate  or  support  activities 
for  authorized  purposes  and  in  which 
the  Government  participates 
substantially  in  the  performance  of  the 
effort.  This  Part  1274  covers  only 
cooperative  agreements  with 
commercial  firms  where  resoiut:e 
sharing  is  involved.  Cooperative 
agreements  with  other  types  of 
organizations  are  covered  by  14  CFR 
part  1260. 

Cost  sharing.  Agreement  whereby  the 
Government  and  recipient  share  the 
funding  requirements  of  a  program  or 
project  at  an  agreed  upon  ratio  or 
percentage  (normally  50/50).  Normally, 
the  Government's  payment  of  its  share 
of  the  costs  is  contingent  upon  the 
accomplishment  of  tangible  milestones 
(preferred  method).  Any  payment 
arrangement  that  is  based  on  a  method 
other  than  the  accomplishment  of 
tangible  milestones  (e.g.,  a  reimbursable 
arrangement  where  NASA  pays  a  share 
of  incurred  costs,  regardless  of  the 
accomplishment  of  tangible  milestones) 
must  be  approved  through  the  deviation 
process  discussed  in  §  1274.106. 

Date  of  completion.  The  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
docimient,  or  any  supplement  or 
amendment  thereto,  on  which  NASA 
sponsorship  ends. 

Days.  Calendar  days,  unless  otherwise 
indicated. 

General  purpose  equipment. 
Equipment  which  is  usable  for  other 
than  research,  medical,  scientific,  or 
technical  activities,  whether  or  not 
special  modifications  are  needed  to 
make  them  suitable  for  a  particular 
purpose.  Examples  of  general  purpose 
equipment  include  office  equipment 
and  furnishings,  air  conditioning 
equipment,  reproduction  and  printing 
equipment,  motor  vehicles,  and 
automatic  data  processing  equipment. 

Government  furnished  equipment. 
Equipment  in  the  possession  of,  or 
acquired  directly  by,  the  Government 
and  subsequently  delivered,  or 
otherwise  made  available,  to  a  recipient 
and  eqmpment  pnxnired  by  the 


Federal  Register / Vol.  66,  No.  209 /Monday,  October  29.  2001  / Proposed  Rules 54471 


recipient  with  Government  funds  under 
a  cooperative  agreement. 

Incremental  funding.  A  method  of 
funding  a  cooperative  agreement  where 
the  fimds  initially  allotted  to  the 
cooperative  agreement  are  less  than  the 
award  amoimt.  Additional  funding  is 
added  as  described  in  §  1274.918. 

Non-cash  or  In-kind  contributions. 
May  be  in  the  form  of  personnel 
resources  (where  cost  accounting 
methods  allow  accumulation  of  such 
costs),  real  property,  equipment, 
supplies  and  other  expendable  property, 
and  the  value  of  goods  and  services 
directly  benefiting  and  specifically 
identifiable  to  the  project  or  program. 
Costs  incurred  by  NASA  to  provide  the 
services  of  one  of  its  support  contractors 
to  perform  part  of  NASA's  requirements 
under  a  cooperative  agreement  shall  be 
included  as  part  of  NASA's  cost  share, 
and  will  be  coimted  as  an  in-kind 
contribution  to  the  cooperative 
agreement. 

Recipient.  An  organization  receiving 
financial  assistance  under  a  cooperative 
agreement  to  carry  out  a  project  or 
program.  A  recipient  may  be  an 
individual  firm,  including  sole 
proprietor,  partnership,  corporation,  or 
a  consortiimi  of  business  entities. 

Resource  contributions.  The  total 
value  of  resources  provided  by  either 
party  to  the  cooperative  agreement 
including  both  cash  and  non-cash 
contributions. 

Subcontracting  dollar  threshold.  The 
dollar  amount  of  the  cooperative 
agreement  subject  to  the  small  business 
subcontracting  policies  (includes  small 
business,  veteran-owned  small  business, 
service-disabled  veteran-owned  small 
business,  historically  underutilized 
small  business,  small  disadvantaged 
business,  women-owned  business 
concerns.  Historically  Black  Colleges 
and  Universities,  and  minority 
educational  institutions).  For 
cooperative  agreements,  the  dollar 
threshold  to  which  the  small  business 
subcontracting  policies  apply,  is 
established  by  the  total  amount  of 
NASA's  cash  contributions. 

Suspension.  An  action  by  NASA  or 
the  recipient  that  temporarily 
discontinues  efforts  under  an  award, 
pending  corrective  action  or  pending  a 
decision  to  terminate  the  award. 

Technical  officer.  The  official  of  the 
cognizant  NASA  office  who  is 
responsible  for  monitoring  the  technical 
aspects  of  the  work  under  a  cooperative 
agreement.  A  Contracting  Officer's 
Technical  Representative  may  serve  as  a 
Technical  Officer. 

Termination.  The  cancellation  of  a 
cooperative  agreement  in  whole  or  in 


part,  by  either  party  at  any  time  prior  to 
the  date  of  completion. 

§1274.104    Effect  on  Other  issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  non-regulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  Part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §  1274.106. 

}  1 274.1  OS    Review  requiremants. 

(a)  Once  the  decision  is  made  by  a 
Headquarters  program  office  or  Center 
procurement  personnel,  to  pursue  the 
Cooperative  Agreement  Notice  (CAN) 
process,  for  which  the  total  NASA 
resources  to  be  expended  equal  or 
exceed  $10  million  (cash  plus  non-cash 
contributions),  a  notification  shall 
immediately  be  provided  to  the 
Associate  Administrator  for 
Procurement  (HS).  The  notification(s) 
shall  be  forwarded  by  the  cognizant 
Headquarters  program  office  or  the 
Center  procurement  office  (as 
applicable).  For  any  CAN  where 
NASA's  cash  contributions  are  expected 
to  equal  or  exceed  $10  million. 
Headquarters  program  office  or  Center 
procurement  persormel  shall  also  notify 
the  Associate  Administrator  for  Small 
and  Disadvantaged  Business  Utilization 
(Code  K).  AH  such  notifications,  as 
described  in  paragraph  (b)  of  this 
section,  shall  evidence  conciurence  by 
the  cognizant  Center  Procurement 
Officer.  These  review  requirements  also 
apply  where  an  unsolicited  proposal  is 
received  from  a  commercial  firm  (or 
from  a  team  of  recipients  where  one  of 
more  team  members  is  a  commercial 
firm),  and  the  planned  award  document 
is  a  cooperative  agreement. 

(b)  The  notification  shall  be 
accomplished  by  sending  an  electronic 
mail  (e-mail)  message  to  the  following 
address  at  NASA  Headquarters: 
can@hq.nasa.gov.  The  notification  must 
include  the  following  information,  as  a 
minimum — 

(1)  Identification  of  the  cognizant 
Center  and  program  office; 

(2)  Description  of  the  proposed 
program  for  which  proposals  are  to  be 
solicited; 

(3)  Rationale  for  decision  to  use  a 
CAN  rather  than  other  types  of 
solicitations; 

(4)  The  amount  of  Government 
funding  to  be  available  for  awards: 

(5)  Estimate  of  the  number  of 
cooperative  agreements  to  be  awarded 
as  a  result  of  the  CAN; 


(6)  The  percentage  of  cost-sharing  to 
be  required: 

(7)  Tentative  schedule  for  release  of 
CAN  and  award  of  cooperative 
agreements; 

(8)  If  the  term  of  the  cooperative 
agreement  is  anticipated  to  exceed  3 
years  and/or  if  the  Government  cash 
contribution  is  expected  to  exceed 
$20M,  address  anticipated  changes,  if 
any,  to  the  provisions  (see 
§1274.204(m));and 

(9)  If  the  cooperative  agreement  is  for 
programs/projects  that  provide 
aerospace  products  or  capabilities,  (e.g., 
provision  of  space  and  aeronautics, 
flight  and  groimd  systems,  technologies 
and  operations),  a  statement  that  the 
requirements  of  NASA  Policy  Directive 
(NPD)  7120.4  and  NASA  Policy 
Guidance  (NPG)  7120.5  have  been  met 
This  affirmative  statement  will  include 
a  specific  reference  to  the  signed 
Program  Commitment  Agreement. 

(c)  Code  HS  will  respond  by  e-mail 
message  to  the  sender,  with  a  copy  of 
the  message  to  the  Procurement  Officer 
and  the  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
within  five  (5)  working  days  of  receipt 
of  this  initial  notification.  The  response 
will  address  the  following: 

(1)  Whether  Code  HS  agrees  or 
disagrees  with  the  appropriateness  for 
using  a  CAN  for  the  effort  described, 

(2)  Whether  Code  HS  will  require 
review  and  approval  of  the  CAN  before 
its  issuance. 

(3)  Whether  Code  HS  will  require 
review  and  approval  of  the  selected 
offeror's  cost  sharing  arrangement  (e.g.. 
cost  sharing  percentage;  type  of 
contribution  (cash,  labor,  etc.)). 

(4)  Whether  Code  HS  will  require 
review  and  approval  of  the  resulting 
cooperative  agreement(s). 

(a)  If  a  response  from  Code  HS  is  not 
received  within  5  working  days  of 
notification,  the  program  office  or 
Center  may  proceed  with  release  of  the 
CAN  and  award  of  the  cooperative 
agreements  as  described. 

§1274.106    Deviations. 

(a)  The  Associate  Administrator  for 
Procurement  may  grant  exceptions  for 
classes  of,  or  individual  cooperative 
agreements  and  deviations  from  the 
requirements  of  this  Regulation  when 
exceptions  are  not  prohibited  by  statute. 

(b)  A  deviation  is  required  for  any  of 
the  following: 

(1)  When  a  prescribed  provision  set 
forth  in  this  regulation  for  use  verbatim 
is  modified  or  omitted. 

(2)  When  a  provision  is  set  forth  in 
this  regulation,  but  not  prescribed  for 
use  verbatim,  and  the  installation 
substitutes  a  provision  which  is 
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inconsistent  with  the  intent,  principle, 
and  substance  of  the  prescribed 
provision. 

(3)  When  a  NASA  form  or  other  form 
is  prescribed  by  this  regulation,  and  that 
form  is  altered  or  another  form  is  used 
in  its  place. 

(4)  When  limitations,  imposed  by  this 
regulation  upon  the  use  of  a  provision, 
form,  procedure,  or  any  other  action,  are 
not  adhered  to. 

(c)  Requests  for  authority  to  deviate 
from  this  regulation  will  be  forwarded 
to  Headquarters,  Program  Operations 
Division  (Code  HS).  Such  requests, 
^signed  by  the  Procxu-ement  Officer,  shall 
contain  as  a  minimum — 

(1)  A  full  description  of  the  deviation 
and  identification  of  the  regulatory 
requirement  from  which  a  deviation  is 
sought; 

(2)  Detailed  rationale  for  the  request, 
including  any  perti  nent  background 
information; 

(3)  The  name  of  the  recipient  and 
identification  of  the  cooperative 
agreement  affected,  including  the  dollar 
value. 

(4)  A  statement  as  to  whether  the 
deviation  has  been  re  quested 
previously,  and,  if  so,  circumstances  of 
the  previous  request(s);and 

(5)  A  copy  of  legal  counsel's 
conciurence  or  comments. 

§  1274.107    Publication  of  requirements. 
Cooperative  agreements  may  result 
from  recipient  proposals  submitted  in 
response  to  the  publication  of  a  NASA 
Research  Announcement  (NRA),  a 
Cooperative  Agreement  Notice  (CAN), 
or  other  Broad  Agency  Announcement 
(BAA).  BAA'S,  NRA's  and  CAN's  are 
normally  promulgated  through  publicly 
accessible  Government-wide 
aimouncements  such  as  those  published 
under  the  Federal  Business 
Opportunities  (FedBizOpps),  and/ or  the 
NASA  Acquisition  Internet  Service 
(NAIS).  Prior  to  publicizing  the  CAN, 
see  §1274.105.  | 

Subpart  1274^— Pre- A  ward 
Raquiraments 


11274^1    Purpose. 

This  subpart  provides  pre-award 
guidance,  prescribes  forms  and 
instructions,  and  addresses  other  pre- 
award  matters. 

11274,202    Methods  of  award. 

(a)  Competitive  Agreements. 
Consistent  with  31  U.S.C.  6301(3), 
NASA  uses  competitive  procedures  to 
award  cooperative  agreements  whenever 
possible. 

(b)  Awards  using  other  than 
competitive  procedures.  Solicitations 


for  award  of  a  Cooperative  Agreement 
shall  not  be  issued  to,  nor  negotiations 
conducted  with  a  single  source  imless — 

(1)  Use  of  such  actions  is  documented 
in  writing  in  accordance  with  NFS 
1806.303;  and 

(2)  Concurrence  and  approvals  in 
accordance  with  the  requirements  stated 
in  NFS  1806.304-70  are  obtained.  The 
dollar  thresholds  will  be  determined  by 
the  total  value  of  the  resources 
committed  to  the  Cooperative 
Agreement  (cash  and  quantifiable  in- 
kind  contributions). 

SI 274.203    Solicitations/Cooperative 
Agreement  Notices. 

(a)  The  evaluation  section  of  the  CAN 
shall  notify  potential  recipients  of  the 
relative  importance  of  factors,  and  any 
subfactors  or  other  criteria  that  will  be 
evaluated  diu-ing  the  selection  process. 

(b)  Publication  of  draft  documentation 
may  serve  to  prevent  unnecessary 
expenditure  of  resources  and 
unproductive  time  that  may  be  spent  by 
NASA  and  potential  recipients.  Release 
of  draft  documentation  also  serves  to 
assist  NASA  in  refining  program 
objectives  and  requirements,  and 
maximizes  the  quality  of  research 
proposals  submitted  for  formal 
evaluation  and  source  selection. 
Agreement  Officers  should  use  every 
effort  to  issue  draft  pre-award 
cooperative  agreement  information.  Any 
draft  docimientation  released  for 
comment  shall  contain  all  factors/ 
subfactors  to  be  evaluated  for  award. 
Draft  documents  should  be  as  close  to 
the  final  product  as  possible.  Draft 
CAN'S  or  Cooperative  Agreements  (CA) 
should  include  terms  and  conditions, 
special  requirements  and  expected  cash 
and  non-cash  (in-kind)  contributions. 

(c)  During  the  information  gathering 
process,  comments  may  be  invited  from 
potential  recipients  on  all  aspects  of  the 
draft  documentation,  including  the 
requirements,  schedules,  proposal 
instructions  and  evaluation  approaches. 
Potential  recipients  should  be 
specifically  requested  to  identify 
unnecessary  or  inefficient  requirements. 
Comments  should  also  be  requested  on 
any  perceived  safety,  occupational 
health,  security  (including  information 
technology  security),  environmental, 
export  control,  and/or  other 
programmatic  risk  issues  associated 
with  performance  of  the  CA. 

(1)  Agreement  Officers  should  include 
in  the  award  schedule  of  the  assistance 
vehicle  adequate  time  for  the  process  to 
include  industry  review  and  comments, 
and  NASA's  evaluation  and  disposition 
of  comments  received. 

(2)  When  providing  draft  doounents 
for  comment,  the  CAN  shall  advise 


interested  parties  that  any  issued  draft 
documentation  shall  not  be  considered 
as  a  solicitation  for  award,  and  that 
NASA  is  not  requesting  proposals  in 
response  to  the  draft  publication. 

(3)  Whenever  feasible.  Agreement 
Officers  should  include  a  summary  of 
the  disposition  of  significant  comments 
when  issuing  the  final  CAN  and/or  CA. 

(4)  For  its  research  projects,  NASA 
may  publish  the  expected  project  goals 
and  objectives  in  terms  of  "What"  the 
commercial  recipient  is  expected  to 
accomplish.  The  commercial  recipient 
may  be  required  to  submit  a  proposed 
statement  of  work  with  its  proposal 
stating  "How"  the  recipient  will 
accomplish  the  task(s).  Depending  on  its 
importance  to  the  success  of  the  project, 
for  some  projects  the  recipient's 
statement  of  work  may  be  included  as 
an  evaluation  criterion  for  award.  In 
these  instances,  the  requirement  for 
submission  of  the  recipient's  statement 
of  work  will  be  clearly  identified  as  a 
subfactor  or  criterion  that  will  be 
evaluated,  and  its  relative  weight  or 
ranking  in  relation  to  other  evaluation 
criteria  shall  be  stated. 

(5)  Where  performance-based 
milestone  payments  are  planned,  the 
potential  recipient  should  be 
encouraged  to  suggest  in  its  statement  of 
work  (which  incorporates  the  project 
goals  and  objectives),  or  elsewhere  in  its 
proposal,  terms  and/or  performance 
events  upon  which  milestone  payments 
can  be  negotiated.  In  all  cases,  where 
the  recipient  submits  a  statement  of 
work  in  response  to  NASA  project 
objectives,  NASA  shall  have  final 
approval  of  the  acceptability  of  the 
statement  of  work. 

(d)  To  protect  the  integrity  of  the 
competitive  process,  upon  release  of  the 
formal  CAN  the  Agreement  Officer  shall 
direct  that  all  personnel  associated  with 
the  source  selection  refrain  from 
communicating  with  prospective 
recipients  and  to  refer  all  inquiries  to 
the  Agreement  Officer  or  other 
authorized  representative.  The 
notification  to  potential  recipients  may 
be  sent  in  any  format  (e.g.,  letter  or 
electronic)  appropriate  to  the 
complexity  of  the  acquisition.  It  is  not 
intended  that  all  communication  with 
potential  recipients  be  terminated. 
Agreement  officers  should  continue  to 
provide  information  as  long  as  it  does 
not  create  an  imfair  competitive 
advantage  or  reveal  proprietary  data. 

11274.204    Costs  and  payments. 

(a)  Cooperative  agreements  are 
financial  assistance  vehicles. 
Cooperative  agreements  awarded  to 
commercial  firms  are  subject  to  the  cost 
accounting  standards  and  principles  of 
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48  CFR  chapter  99,  as  implemented  by 
FAR  parts  30  and  31. 

(b)  Payment  structure.  Cooperative 
agreements  are  solicited,  awarded  and 
administered  in  accordance  with  the 
method  whereby  fixed  payments  are 
made  by  NASA  based  on  the 
accomplishment  of  predetermined 
tangible  milestones  by  the  recipient. 
Any  arrangement  where  payments  are 
made  on  a  basis  other  than 
accomplished  tangible  milestones  must 
be  approved  in  accordance  the 
requirements  of  §  1274.106 
"Deviations". 

(c)  Cost  and  payment  matters — (1)  For 
cooperative  agreements  where 
commercial  firms  are  the  recipients,  the 
accounting  principles  and  the  business 
relationship  with  the  Government 
sponsor  [e.g.,  allowability  of  costs 
incmred),  shall  be  governed  by  the  cost 
accounting  standards  of  48  CFR  Chapter 
99,  and  implemented  by  FAR  parts  30 
and  31.  If  the  recipient  is  a  consortium 
which  includes  non-conunercial  entities 
as  members,  cost  allowability  for  those 
members  will  be  determined  as  follows: 

(i)  Allowability  of  costs  inciured  by 
state,  local  or  federally-recognized 
Indian  tribal  governments  is  determined 
in  accordance  with  the  provisions  of 
OMB  Circular  A-87,  "Cost  Principles 
for  State  and  Local  Governments." 

(ii)  The  allowability  of  costs  incurred 
by  non-profit  organizations  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-122. 
"Cost  Principles  for  Non-Profit 
Oraanizations." 

(lii)  The  allowability  of  costs  incurred 
by  institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 

(iv)  The  allowability  of  costs  incurred 
by  hospitals  is  determined  in 
accordance  with  the  provisions  of 
Appendix  E  of  45  CFR  part  74, 
"Principles  for  Determining  Costs  ' 
Applicable  to  Research  and 
Development  Under  Grants  and 
Contracts  with  Hospitals." 

(2)  Recipient's  method  for  accounting 
for  the  expenditiu*  of  funds  must  be 
consistent  with  Generally  Accepted 
Accounting  Principles. 

(d)  Cost  sharing— (1)  Given  the 
mutually  beneficial  nature,  in 
particular,  potential  commercially 
marketable  products,  expected  to  result 
from  the  research  activities  of  the 
cooperative  agreement,  resource 
contributions  are  required  from  the 
recipient.  The  commercial  recipient  is 
expected  to  contribute  at  least  50 
percent  of  the  total  resources  necessary 
to  accomplish  the  cooperative 
agreement  effort.  Recipient 


contributions  may  be  cash,  non-cash  (in- 
kind)  or  both.  Acceptable  non-cash  or 
in-kind  resources  include  such  items  as 
equipment,  facilities,  labor,  office  space, 
etc.  hi  determining  the  incentive  to  the 
Recipient  to  share  costs,  agreement 
officers  must  consider  a  variety  of 
factors.  For  example,  while  the  future 
profitability  of  intellectual  property  may 
serve  as  incentive  for  involvement  of  the 
commercial  firm  in  the  cooperative 
agreement,  the  actual  or  imputed  value 
of  intellectual  property,  that  includes 
such  items  as  patent  rights,  data  rights, 
trade  secrets,  etc.,  are  generally  not 
considered  reliable  soujt:es  for 
computation  of  the  recipient's    * 
contributions.  In  most  cases  these  costs 
are  not  readily  quantifiable.  Thus,  the 
value  of  intellectual  property  rights 
should  be  factored  into  the  incentive  for 
the  recipient  to  share  at  least  50  percent 
of  costs,  but  intellectual  property  rights 
do  not  serve  as  quantifiable  amounts  to 
determine  the  equitable  dollar  amounts 
of  costs  to  be  shared. 

(2)  As  will  be  expected  from  the 
commercial  partner,  the  Government's 
post  share  should  reflect  certain  non- 
cash as  well  as  cash  contributions  to  the 
most  practicable  extent  possible.  Where 
quantifiable,  NASA  will  include  in  the 
calculation  of  the  Government's  cost 
share,  non-cash  or  in-kind 
contributions,  which  includes  the  value 
of  equipment,  personnel,  and  facilities 
(this  approach  is  also  supported  by  the 
initiative  to  implement  full  cost 
accounting  methods  within  the  Federal 
Government). 

(3)  When  other  Government  agencies 
act  as  partners  along  with  NASA  (e.g.. 
Department  of  Defense  or  Federal 
Aviation  Administration),  the  resources 
contributed  by  any  Government  agency 
shall  be  coimted  as  part  of  the 
Governments'  total  cost  share  under  the 
cooperative  agreement. 

(4)  In  cases  where  a  contribution  of 
less  than  50  percent  is  anticipated  from 
the  commercial  recipient,  approval  of 
the  Associate  Administrator  for 
Procurement  (Code  HS)  is  required  prior 
to  award.  The  request  for  approval 
should  address  the  evaluation  factor  in 
the  solicitation  and  how  the  proposal 
accomplishes  those  objectives  to  such  a 
degree  that  a  share  ratio  of  less  than  50 
percent  is  warranted. 

(5)  For  every  cooperative  agreement, 
there  should  be  evidence  of  the 
recipient's  strong  commitment  and  self- 
interest  in  the  success  of  the  research 
project.  A  very  strong  indicator  of  a 
recipient's  self-interest  is  its  willingness 
to  commit  to  a  meaningful  level  of  cost 
sharing.  Before  considering  whether  it  is 
impracticable  for  the  recipient  to  share 
50  percent  of  the  performance  costs, 


agreement  officers  should  also  consider 
whether  other  factors  exist  that 
demonstrate  the  recipient's  financial 
stake  or  self-interest  in  the  success  of 
the  cooperative  agreement. 

(6)  Acceptable  cash  and  in-kind 
contributions,  including  IR&D  costs, 
may  not  be  included  as  contributions  for 
any  other  federally  assisted  project  or 
program. 

(e)  Fixed  Funding— (1)  Cooperative 
agreements  are  funded  by  NASA  in  a 
fixed  amount.  NASA  makes 
disbursement  of  funds  to  the  recipient 
as  "Milestone  Payments"  discussed  in 
paragraph  (f)  of  this  section.  If  the 
recipient  achieves  the  final  milestone, 
final  payment  is  made,  which  completes 
NASA's  financial  responsibilities  under 
the  agreement. 

(2)  If  the  cooperative  agreement  is 
terminated  prior  to  achievement  of  all 
milestones,  NASA's  funding  is  limited 
to  milestone  payments  already  made 
plus  NASA's  share  of  costs  inciured  to 
meet  commitments  of  the  recipient, 
which  had  in  the  judgment  of  NASA 
become  firm  prior  to  the  effective  date 
of  termination.  In  no  event,  however, 
shall  the  amount  of  NASA's  share  of 
these  additional  costs  exceed  the 
amount  of  the  next  scheduled  milestone 
payment. 

(f)  Milestone  obligations  and 
payments.  A  liability  is  created  when 
costs  are  incurred,  which  may  be  earlier 
than  the  payment  due  date.  There  must 
always  be  sufficient  funds  obligated  to 
cover  the  next  milestone  payment.  In 
addition,  funds  must  be  made  available 
(but  not  necessarily  obligated)  to  cover 
all  milestone  payments  expected  to  be 
made  during  the  current  fiscal  year  of 
performance. 

(1)  Agreement  officers,  technical 
officers,  and  other  responsible  Center 
personnel  shall  ensure  that  funds  for 
milestone  payments  are  obligated,  billed 
and  expended  in  accordance  with  the 
guidance  set  forth  by  the  NASA 
Financial  Management  Manual  (FMM 
9000). 

(2)  Disbursement  of  funds  to  the 
recipient  is  based  on  the  achievement  of 
milestones  or  performance-related 
benchmarks.  "The  milestone  must 
represent  the  accomplishment  of 
verifiable,  significant  event(s)  and  may 
not  be  based  upon  the  mere  passage  of 
time  or  the  performance  of  a  particular 
level  effort. 

(3)  The  amount  of  funds  to  be 
disbursed  by  NASA  in  recognition  of 
the  achievement  of  milestones 
("milestone  payments")  shall  be 
established  consistent  with  the  ratio  of 
resoiuce  sharing  agreed  upon  under  the 
cooperative  agreement  (see  paragraph 
(e)(2)  of  this  section).  While  the 
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schedule  for  milestone  achievement 
must  reflect  the  project  being 
undertaken,  the  frequency  should  not  be 
greater  than  one  payment  per  month. 
For  many  projects,  scheduling 
milestones  to  be  accomplished  about 
every  60  to  90  days  appears  to  be  most 
workable.  Partial  or  interim  milestone 
payments  may  not  be  made. 

(i)  The  final  milestone  payment 
should  be  structured  so  that  the 
associated  payment  is  large  enough  to 
provide  incentive  to  the  recipient  to 
complete  its  responsibilities  under  the 
cooperative  agreement.  Alternatively, 
funds  may  be  reserved  for  disbursement 
after  completion  of  the  effort. 

(ii)  The  Government  technical  officer 
must  verify  to  and  advise  the  agreement 
officer  that  each  milestone  has  been 
achieved  prior  to  authorizing  the 
corresponding  payment. 

(g)  Incremental  funding.  Whenever 
the  period  of  performance  for  the 
cooperative  agreement  crosses  fiscal 
years,  the  agreement  shall  be 
incrementally  funded  using 
appropriations  from  different  fiscal 
years.  In  other  circumstances, 
incremental  funding  may  be 
appropriate.  The  total  amount  of  funds 
obligated  during  the  course  of  a  fiscal 
year  must  be  sufficient  to  cover  the 
Government's  share  of  the  costs 
anticipated  to  be  incurred  by  the 
recipient  during  that  fiscal  year.  NASA 
may  allot  funds  to  an  agreement  at 
various  times  during  a  fiscal  year  in 
anticipation  of  the  occurrence  of  costs. 
However,  there  must  always  be 
sufficient  funds  obligated  to  cover  all 
milestone  payments  expected  to  be 
made  during  the  current  fiscal  year. 

(h)  Profit  applicability.  Recipients 
shall  not  be  paid  a  profit  under 
cooperative  agreements.  Profit  may  be 
paid  by  the  recipient  to  subcontractors, 
if  the  subcontractor  is  not  part  of  the 
offering  team  and  the  subcontract  is  an 
arms-length  relationship. 

(i)  Independent  Research  and 
Development  (m&D)  Costs.  When 
determining  the  applicable  dollar 
amounts  or  reasonableness  of  proposed 
IR&D  costs  to  be  included  as  part  of  the 
recipient's  cost  share,  agreement  officers 
should  seek  assistance  from  DCAA  or 
the  cognizant  audit  agency. 

(1)  In  accordance  with  FAR  31.205- 
18(e),  IR&D  costs  may  include  costs 
contributed  by  contractors  in 
performing  cooperative  research  and 
development  agreements  or  similar 
arrangements,  entered  into  under 
sections  203(c)(5)  and  (6)  of  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended  (42.U.S.C.  2473(c)(5)  and  (6). 
IR&D  costs  incurred  by  a  contractor 
pursuant  to  these  types  of  cooperative 


agreements  should  be  considered  as 
allowable  IR&D  costs  if  the  work 
performed  would  have  been  allowed  as 
contractor  IR&D  had  there  been  no 
cooperative  arrangement. 

(2)  IR&D  costs  (or  an  agreed  upon 
portion  of  IR&D  costs)  inciured  by  the 
recipient's  organization  and  deemed  by 
NASA  as  the  same  type  of  research 
being  undertaken  by  the  cooperative 
agreement  between  NASA  and  the 
recipient  may  serve  as  part  of  the 
recipient's  contribution  of  shared  costs 
under  the  cooperative  agreement  to  the 
extent  that  such  costs  have  not  been 
reimbursed  through  other  Federally 
funded  oontracts  or  financial  assistance 
vehicles.  When  considering  the  use  of 
IR&D  costs  as  part  of  the  recipient's  cost 
share,  the  IR&D  costs  offered  by  the 
recipient  shall  meet  the  requirements  of 
31.205-18.  Any  IR&D  costs  incurred  in 
a  prior  period,  and  offered  as  part  of  the 
recipient's  cost  share  shall  meet  the 
criteria  established  by  FAR  31.205- 
18(d).  "Deferred  IR&D  Costs". 

(j)  Contributions.  The  CAN  should 
provide  a  description  and  value  for  any 
quantifiable  non-cash  or  in-kind 
Government  resources  (personnel, 
equipment,  facilities,  etc.),  in  addition 
to  any  cash  funds  that  will  be  offered  by 
the  Government  as  part  of  its 
contributions  to  the  cooperative 
agreement.  As  part  of  its  proposal 
package,  the  recipient  may  also  identify 
additional  non-cash  or  in-kind  resources 
it  wishes  NASA  to  contribute.  The 
recipient  shall  verify  the  suitability  of 
the  requested  resource  to  the  work  to  be 
performed  under  the  cooperative 
agreement.  Any  additional  verifiable 
and  suitable  non-cash  or  in-kind 
resources  requested,  shall  be  added  to 
NASA's  shared  cost  of  performing  the 
cooperative  agreement,  and  may  require 
increased  cash  or  in-kind  contributions 
from  the  recipient  to  meet  its  percentage 
of  the  cost  share. 

S 1 274.205    Consortia  as  recipients. 

(a)  The  use  of  consortia  as  recipients 
for  cooperative  agreements  is 
encouraged.  Such  arrangements  tend  to 
bring  a  broader  range  of  capabilities  and 
resources  to  the  cooperative  agreement. 
In  addition,  consortium  members  can 
better  share  the  projects  financial  costs 
(e.g.,  the  50  percent  recipient's  cost 
share  or  other  costs  of  performance).  A 
consortium  is  a  group  of  organizations 
that  enter  into  an  agreement  to 
collaborate  for  the  purposes  of  the 
cooperative  agreement  with  NASA.  The 
agreement  to  collaborate  can  take  the 
form  of  a  legal  entity  such  as  a 
partnership  or  joint  venture  but  it  is  not 
necessary  that  such  an  entity  be  created. 
A  consortium  may  be  made  up  of  firms 


that  normally  compete  for  commercial 
or  Government  business  or  may  be  made 
up  of  firms  that  perform  complementary 
functions  in  a  given  industry.  NASA 
enters  into  an  agreement  w^ith  only  one 
entity  (as  identified  by  the  consortium 
members).  (Also  see  §  1274.940).  The 
inclusion  of  non-profit  or  educational 
institutions,  small  businesses,  or  small 
disadvantaged  businesses  in  the 
consortium  could  be  particularly 
valuable  in  ensiuing  that  the  results  of 
the  consortium's  activities  are 
disseminated. 

(b)  Key  to  the  success  of  the 
cooperative  agreement  with  a 
consortium  is  the  consortium's  Articles 
of  Collaboration,  which  is  a  definitive 
description  of  the  roles  and 
responsibilities  of  the  consortium's 
members.  The  Articles  of  Collaboration 
must  designate  a  lead  firm  to  represent 
the  consortium  and  authority  to  sign  on 
the  consortiimi's  behalf.  It  should  also 
address  to  the  extent  appropriate — 

(1)  Commitments  of  financial, 
personnel,  facilities  and  other  resources; 

(2)  A  detailed  milestone  chart  of 
consortium  activities; 

(3)  Accounting  requirements; 

(4)  Subcontracting  procedures; 

(5)  Disputes; 

(6)  Term  of  the  agreement; 

(7)  Insurance  and  liability  issues; 

(8)  Internal  and  external  reporting 
requirements; 

(9)  Management  structure  of  the 
consortiiun; 

(10)  Obligations  of  organizations 
withdrawing  from  the  consortia; 

(11)  Allocation  of  data  and  patent 
rights  among  the  consortia  members 

(12)  Agreements,  if  any,  to  share 
existing  technology  and  data; 

(13)  The  firm  which  is  responsible  for 
the  completion  of  the  consortiiun's 
responsibilities  under  the  cooperative 
agreement  and  has  the  authority  to 
commit  the  consortium  and  receive 
payments  from  NASA,  and  address 
employee  policy  or  other  personnel 
issues. 

(c)  The  consortium's  charter  or  by- 
laws may  be  substituted  for  the  Articles 
of  Collaboration  only  if  they  are 
inclusive  of  all  of  the  required 
information. 

(d)  An  outline  of  the  Articles  of 
Collaboration  should  be  required  as  part 
of  the  proposal  and  evaluated  during  the 
source  selection  process.  Articles  of 
Collaboration  do  not  become  part  of  the 
resulting  cooperative  agreement. 

11274.206    Itotric  Conversion  Act 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
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preferred  measurement  svstem  for  U.S. 
trade  and  commerce.  NASA's  policy 
with  respect  to  the  metric  measurement 
system  is  stated  in  NPD  8010.2,  Use  of 
the  Metric  System  of  Measurement  in 
NASA  Programs. 

§  1 274.207    Extended  agreements. 

The  provisions  set  forth  in  §  1274.901 
are  generally  considered  appropriate  for 
agreements  not  exceeding  3  years  and/ 
or  a  Government  cash  contribution  not 
exceeding  $20M.  For  cooperative 
agreeinents  expected  to  be  longer  than  3 
years  and/or  involve  Government  cash 
contributions  exceeding  $20M. 
consideration  should  be  given  to 
provisions,  which  place  additional 
restrictions  on  the  recipient  in  terms  of 
validating  performance  and  accoimting 
for  funds  expended. 

11274.208    Intelleetual  property. 

(a)  Intellectual  Property  Rights.  A 
cooperative  agreement  covers  the 
disposition  of  rights  to  intellectual 
property  between  NASA  and  the 
recipient.  If  the  recipient  is  a 
consortium  or  partnership,  rights 
flowing  between  multiple  organizations 
in  a  consortium  must  be  negotiated 
separately  and  formaUy  docimiented, 
preferably  in  the  Articles  of 
Collaboration. 

(b)  Rights  in  Patents.  Patent  rights 
clauses  are  required  by  statute  and 
regulation.  The  clauses  exist  for 
recipients  of  the  agreement  whether 
they  are — 

(1)  Other  than  small  business  or 
nonprofit  organizations  (generally 
referred  to  as  large  businesses)  or 

(2)  Small  businesses  or  nonprofit 
organizations. 

(c)  Inventions.  There  are  five 
situations  in  which  inventions  may 
arise  under  a  cooperative  agreement — 

(1)  Recipient  Inventions; 

(2)  Subcontractor  Inventions; 

(3)  NASA  Inventions; 

(4)  NASA  Support  Contractor 
Inventions;  and 

(5)  Joint  Inventions  with  Recipient. 

(d)  Recipient  inventions. — (1)  A 
recipient,  if  a  large  business,  is  subject 
to  section  305  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42 
U.S.C.  2457)  relating  to  property  rights 
in  inventions.  The  term  "invention" 
includes  any  invention,  discovery, 
improvement,  or  innovation.  Title  to  an 
invention  made  under  a  cooperative 
agreement  by  a  large  business  recipient 
initially  vests  with  NASA.  The  recipient 
may  request  a  waiver  under  the  NASA 
Patent  Waiver  Regulations  to  obtain  title 
to  inventions  made  under  the 
agreement.  Such  a  request  may  be  made 
in  advance  of  the  agreement  (or  30  days 


thereafter)  for  all  inventions  made  under 
the  agreement.  Alternatively,  requests 
may  be  made  on  a  case-by-case  basis 
any  time  an  individual  invention  is 
made.  Such  waivers  are  liberally  and 
expeditiously  granted  after  review  by 
NASA's  Invention  and  Contribution 
Board  and  approval  by  NASA's  General 
Counsel.  When  a  waiver  is  granted,  any 
inventions  made  in  the  performance  of 
work  under  the  agreement  are  subject  to 
certain  reporting,  election  and  filing 
requirements,  a  royalty-free  license  to 
the  Government,  march-in  rights,  and 
certain  other  reservations. 

(2)  A  recipient,  if  a  small  business  or 
nonprofit  organization,  may  elect  to 
retain  title  to  its  inventions.  The  term 
"nonprofit  organization"  is  defined  in 
35  U.S.C.  201(i)  and  includes 
universities  and  other  institutions  of 
higher  education  or  an  organization  of 
the  type  described  in  section  501(c)(3) 
of  the  Internal  Revenue  Code.  The 
Government  obtains  an  irrevocable, 
nonexclusive,  royalty-free  license. 

(e)  Subcontractor  inventions. — (1) 
Large  business.  If  a  recipient  enters  into 
a  subcontract  (or  similar  arrangement) 
with  a  large  business  organization  for 
experimental,  developmental,  research, 
design  or  engineering  work  in  support 
of  the  agreement  to  be  performed  in  the 
United  States,  its  possessions,  or  Puerto 
Rico,  section  305  of  the  Space  Act 
applies.  The  clause  applicable  to  large 
business  organizations  is  to  be  used 
(suitably  modified  to  identify  the 
parties)  in  any  subcontract.  The 
subcontractor  may  request  a  waiver 
imder  the  NASA  Patent  Waiver 
Regulations  to  obtain  rights  to 
inventions  made  imder  the  subcontract 
just  as  a  large  business  recipient  can 
(see  paragraph  (d)(1)  of  this  section).  It 
is  strongly  recommended  that  a 
prospective  large  business  subcontractor 
contact  the  NASA  installation  Patent 
Counsel  or  Intellectual  Property  Counsel 
to  assure  that  the  right  procedures  are 
followed.  Just  like  Ae  recipient,  any 
inventions  made  in  the  performance  of 
work  under  the  agreement  are  subject  to 
certain  reporting,  election  and  filing 
requirements,  a  royalty-free  license  to 
the  Government,  mardi-in  rights,  and 
certain  other  reservations. 

(2)  Non-profit  organization  or  small 
business.  In  the  event  the  recipient 
entOTS  into  a  subcontract  (or  similar 
arrangement)  with  a  domestic  nonprofit 
organization  or  a  small  business  firm  for 
experimental,  developmental,  or 
research  work  to  be  performed  \mder 
the  agreement,  the  requirements  of  35 
U.S.C.  200  et  seq.  regarding  "Patent 
Rights  in  Inventions  Made  With  Federal 
Assistance."  apply.  The  subcontractor 
has  the  first  option  to  elect  title  to  any 


inventions  made  in  the  performance  of 
work  under  the  agreement,  subject  to 
specific  reporting,  election  and  filing 
requirements,  a  royalty-free  license  to 
the  Government,  march-in  rights,  and 
certain  other  reservations  that  are 
specifically  set  forth. 

(3)  Work  outside  the  United  States.  If 
the  recipient  subcontracts  for  work  to  be 
done  outside  the  United  States,  its 
possessions  or  Puerto  Rico,  the  NASA 
installation  Patent  Counsel  or 
Intellectual  Property  Counsel  should  be 
contacted  for  the  proper  patent  rights 
clause  to  use  and  the  procedures  to 
follow. 

(4)  Notwithstanding  paragraphs  (e)(1). 
(2),  and  (3)  of  this  section,  and  in 
recognition  of  the  recipient's  substantial 
contribution,  the  recipient  is  authorized, 
subject  to  rights  of  NASA  set  forth 
elsewhere  in  the  agreement,  to: 

(i)  Acquire  by  negotiation  and  mutual 
agreement  rights  to  a  subcontractor's 
subject  inventions  as  the  recipient  may 
deem  necessary;  dr 

(ii)  If  unable  to  reach  agreement 
pursuant  to  paragraph  (e)(4)(i)  of  this 
section,  request  that  NASA  invoke 
exceptional  circimistances  as  necessary 
pursuant  to  37  CFR  401.3(a)(2)  if  the 
prospective  subcontractor  is  a  small 
business  firm  or  nonprofit  organization, 
or  for  all  other  organizations,  request 
that  such  rights  for  the  recipient  be 
included  as  an  additional  reservation  in 
a  waiver  granted  pursuant  to  14  CFR 
1245.1.  The  exercise  of  this  exception 
does  not  change  the  flow  down  of  the 
applicable  patent  rights  clause  to 
subcontractors.  Applicable  laws  and 
regulations  require  that  title  to 
inventions  made  imder  a  subcontract 
must  initially  reside  in  either  the 
subcontractor  or  NASA,  not  the 
recipient.  This  exception  does  not 
change  that.  The  exception  does 
authorize  the  recipient  to  negotiate  and 
reach  mutual  agreement  with  the 
subcontractor  for  the  grant-back  of 
rights.  Such  grant-back  could  be  an 
option  for  an  exclusive  license  or  an 
assignment,  depending  on  the 
circumstances. 

(f)  NASA  inventions.  NASA  will  use 
reasonable  efforts  to  report  inventions 
made  by  its  employees  as  a  consequence 
of,  or  which  bear  a  direct  relation  to.  the 
performance  of  specified  NASA 
activities  under  an  agreement.  Upon 
timely  request.  NASA  will  use  its  best 
efforts  to  a  grant  recipient  first  option  to 
acquire  either  an  exclusive  or  partially- 
exclusive,  revocable,  royalty-bearing 
license,  on  terms  to  be  negotiated,  for 
any  patent  applications  and  patents 
covering  such  inventions.  This 
exclusive  or  partially-exclusive  license 
to  the  recipient  will  be  subject  to  the 
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retention  of  rights  by  or  on  behalf  of  the 
Government  for  Government  purposes. 

(g)  NASA  support  contractor 
inventions.  It  is  preferred  that  NASA 
support  contractors  be  excluded  from 
performing  any  of  NASA's 
responsibilities  under  an  agreement 
since  the  rights  obtained  by  a  NASA 
support  contractor  could  work  against 
the  rights  needed  by  the  redpient  In  the 
event  NASA  support  contractors  are 
tasked  by  NASA  to  work  under  the 
agreement  and  inventions  are  made  by 
support  contractor  employees,  the 
support  contractor  will  normally  retain 
title  to  its  employee  inventions  in 
accordaiMx  with  35  U.S.C.  202, 14  CFR 
part  1245.  and  E.0. 12591.  In  the  event 
the  recipient  decides  not  to  pursue  right 
to  title  in  any  such  invMition  and  N^A 
obtains  title  to  sudi  inventions,  upon 
timely  request.  NASA  will  use  its  best 
efforts  to  grant  the  recipioit  first  option 
to  aoquire  either  an  exclusive  or 
partially  exclusive,  revocable,  royalty- 
twaring  licenae.  upon  terms  to  be 
negotiatBd,  for  any  patent  applications 
and  patents  covering  such  inventions. 
This  exclusive  or  putially-exdusive 
licenae  to  the  redpimt  will  be  subject 
to  the  retention  of  rights  by  or  on  behalf 
of  the  Govemment  for  Government 
pui  puses. 

(h)  Joint  inventions— {1)  NASA  and 
the  recipient  agree  to  uae  reasonable 
efforts  to  identify  and  report  to  each 
other  any  inventions  made  jointly 
between  NASA  employees  (or 
employees  ot  NASA  support 
contractors)  and  employees  of 
RBdpient  For  large  businesses,  the 
Aaaociate  General  Counsel  (Intellectual 
Property)  may  agree  that  the  United 
States  will  refrain,  far  a  specified 
period,  from  *»»f««ifig  its  undivided 
interest  in  a  manner  inoonsistent  with 
the  recipient's  commercial  interest  For 
small  business  firms  and  DotqMofit 
organizations,  the  Assodato  General 
Coonsel  (Intellectual  Pn^ierty)  may 
agree  to  asngn  or  transfsr  whatever 
rights  NASA  may  acquire  in  a  sutqect 
invention  from  its  employee  to  tb» 
recipient  as  authcmzed  by  35  U.S.C. 
202(e).  The  agreement  officer 
negotiating  the  agremnent  with  small 
business  firms  and  nonprofit 
otganigations  can  agree,  up  frtmt,  that 
NASA  will  assign  whatever  rights  it 
may  aoquire  in  a  subject  invention  from 
its  employee  to  the  small  business  firm 
or  nonprofit  organization.  Requests 
under  this  paragraph  shall  be  made 
throuch  the  Center  Patent  Counsel. 

(2)  NASA  support  omtiactors  may  be 
joint  inventors.  If  a  NASA  support 
contractor  employee  is  a  joint  inventor 
with  a  NASA  employee,  the  same 
provisiims  apply  as  those  for  NASA 


support  contractor  inventions  (see 
paragraph  (g)  of  this  section).  'The  NASA 
support  contractor  will  retain  or  obtain 
nonexclusive  licenses  to  those 
inventions  in  which  NASA  obtains  tide. 
If  a  NASA  support  contractor  employee 
is  a  joint  inventor  with  a  recipient 
employee,  the  NASA  support  contractor 
and  recipient  will  become  joint  owners 
of  those  inventions  in  which  they  have 
elected  to  retain  tiUe  or  requested  and 
have  been  granted  waiver  of  titie.  Where 
the  NASA  support  contractor  has  not 
elected  to  retain  titie  or  has  not  been 
granted  waiver  of  titie,  NASA  will 
jointiy  own  the  invention  with  the 
Recipient 

(i)  Licenses  to  recipient(s) — (1)  Any 
exclusive  or  partially  exclusive 
commercial  licenses  are  to  be  royalty- 
bearing  consistent  with  Government- 
wide  policy  in  licensing  its  inv«itions. 
It  also  provides  an  opportunity  for 
royalty-sharing  with  the  employee- 
inventor,  consistent  with  Government- 
wide  policy  under  the  Federal 
Technology  Transfer  Act 

(2)  Upon  application  in  ctmiplianoe 
with  37  CFR  {MUt  404— Licensing  of 
Govemment  Owned  Inventioiu,  all 
redpimts  shall  be  granted  a  revocaUe, 
nonexdusive.  royalty-free  license  in 
each  patent  applic^on  filed  in  any 
cauBiry  on  a  sidijed  invention  and  any 
resulting  patmt  in  whidi  the 
Government  obtains  title.  Because 
cooperative  agreements  are  ooct  sharing 
cooperative  arrangements  with  a 
purpose  of  bmiefiting  the  public  by 
in^mnring  the  ocMiqietitiveness  of  the 
redpient  and  the  Govmnment  receives 
an  irrevocable,  nonexdusive,  royalty- 
free  license  in  each  redpient  su^ect 
invention,  it  is  tmly  equitable  that  the 
redpient  receive,  at  a  minimiim,  « 
revocable,  nonexclusive,  royalty-free 
licenae  in  NASA  inventions  and  NASA 
contractor  inventions  where  NASA  has 
acquired  title. 

(3)  Onoe  a  redpient  has  exennsed  its 
option  to  apply  for  an  exdusive  or^ 
partially  exdusive  license,  a  notice, 
identifying  die  invention  and  the 
redpient  is  published  in  the  Fodaral 
lagMer,  {xoviding  the  public 
opportunity  far  filing  wrritten  objections 
for  60  days. 

(j)  Preference  for  United  States 
manufacture.  Despite  any  other 
provision,  the  redpient  agrees  that  any 
products  embodying  subject  inventions 
or  produced  through  the  use  of  sidijed 
inventions  shall  be  manufactured 
substantially  in  the  United  States. 
"Manufoctured  substantially  in  die 
United  States"  means  the  product  must 
have  over  50  percent  of  its  components 
manufactured  in  the  United  States.  This 
requirement  is  met  if  the  cost  to  the 


redpient  of  the  components  mined, 
produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the 
cost  of  all  components  required  to  make 
the  product.  In  making  this 
determination,  only  the  product  and  its 
components  shall  be  considered.  The 
cost  of  each  component  includes 
transportation  costs  to  the  place  of 
incorporation  into  the  product  and  any 
applicable  duty  whether  or  not  a  duty- 
free entry  certificate  is  issued. 
Components  of  foreign  origin  of  the 
same  dass  or  kind  for  which 
determinations  have  been  made  in 
accordance  with  FAR  25.101(a)  are 
treated  as  domestic.  Scrap  generated, 
collected,  and  prepared  for  processing 
in  the  United  Stetes  is  considered 
domestic.  The  intent  of  this  provisicm  is 
to  support  manufacturing  jobs  in  the 
United  States  regardless  of  the  status  of 
the  redpient  as  a  domestic  at  foreign 
controlled  company.  Howevw,  in 
individual  cases,  die  requirement  to 
manufacture  substantially  in  the  United 
States,  may  be  waived  by  the  Associate 
Administrator  for  Procuremmt  (Code 
HS)  upon  a  showing  by  the  redpient 
that  under  the  circumstances  dranestic 
manufacture  is  not  commercially 
feasible. 

(k)  Space  Act  Affvements.  Invention 
and  p^ent  rights  in  cooperative 
agreements  must  cooqply  with  statutory 
and  regulatory  provisions.  W^iere 
drcumstanoes  permit  a  Space  Act 
Agreement  is  available  as  an  alternative 
instrument  wdiich  can  be  more  flexible 
in  the  area  of  invention  and  patent 
ri^ts. 

(1)  Data  Ri^tts.  Date  rights  provisions 
can  and  should  be  tailored  to  best 
achieve  the  needs  and  objectives  of  the 
respective  parties  concerned. 

(1)  The  data  rights  clause  at 

S  1274.905  aasiimes  a  suhrtantially 
equal  cost  sharing  relationship  where 
colUmrative  researdi,  experimental, 
developmental,  engineering, 
demonatration.  or  design  activities  are 
to  be  carried  out  such  that  it  is  likely 
that  "proprietary"  infnmati(m  will  be 
developed  and/or  exchanged  under  the 
agreement  If  cost  sharing  is  unequal  or 
no  extensive  research,  experimental, 
devriopmntital,  engineering, 
demonstration,  or  design  activities  are 
likely,  a  diffarent  set  of  clauses  may  be 
appropriate. 

(2)  'rhe  primary  question  that  must  be 
answered  when  developing  data  clauses 
is  what  does  each  party  need  or  intend 
to  do  with  the  data  developed  under  the 
agreement  Acoovdingly,  the  data  righto 
clauses  may  be  tailored  to  fit  the 
circumstances.  Where  conflicting  goals 
of  the  parties  result  in  incompatiUe  data 
provisions,  agreement  officers  for  the 
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Govemment  miist  recognize  that  private 
companies  entering  into  cooperative 
agreements  bring  resources  to  that 
relationship  and  must  be  allowed  to 
reap  an  appropriate  benefit  for  the 
expenditure  of  those  resources. 
However,  since  serving  a  public  purpose 
is  a  major  objective  of  a  cooperative 
agreement,  care  must  be  exercised  to 
ensure  the  recipient  is  not  established  as 
a  long  term  sole  source  supplier  of  an 
item  or  service  and  is  not  in  a  position 
to  take  unfair  advantage  of  the  results  of 
the  cooperative  agreement.  Therefore,  a 
reasonable  time  period  (i.e.,  depending 
on  the  technology,  two  to  five  years  after 
production  of  the  data)  may  be 
established  after  which  the  data  first 
produced  by  the  redpient  in  the 
performance  of  the  agreement  will  be 
made  public. 

(3)  Data  can  be  generated  from 
different  sources  and  can  have  various 
restrictions  placed  on  its  dissemination. 
Recipient  data  furnished  to  NASA  can 
exist  prior  to,  or  be  produced  outside  of, 
the  agreement  or  be  produced  under  the 
agreement.  NASA  can  also  produce  data 
in  carrying  out  its  responsibilities  under 
the  agreement.  Each  of  these  areas  must 
be  covered. 

(4)  For  data,  including  software,  first 
produced  by  the  redpient  imder  the 
agreement,  the  redpient  may  assert 
copyright.  Data  exchanged  with  a  notice 
showing  that  the  data  is  protected  by 
copyri^t  must  indude  appropriate 
licenses  in  order  for  NASA  to  use  the 
data  as  needed. 

(5)  Recognizing  that  the  dissemination 
of  the  results  of  NASA's  activities  is  a 
primary  objective  of  a  cooperative 
agreement,  the  parties  should 
spedfically  delineate  what  results  wall 
b^  published  and  under  what 
conditions.  This  should  be  set  forth  in 
the  clause  of  the  cooperative  agreement 
entiUed  "Publication  and  Reports:  Non- 
Proprietary  Research  Results."  Any  such 
agreement  on  the  publication  of  results 
should  be  stated  to  take  precedence  over 
any  other  clause  in  the  cooperative 
agreement. 

(6)  Section  1274.905(b)(3)  requires  the 
recipient  to  provide  NASA  a 
government  purpose  license  for  data 
first  produced  by  the  Recipient  that 
constitutes  trade  secrets  or  confidential 
business  or  financial  information. 
NASA  and  the  recipient  shall  determine 
the  scope  of  this  license  at  the  time  of 
award  of  the  cooperative  agreement.  In 
addition  to  the  purposes  given  as 
examples  in  §  1274.905(b)(3),  the  license 
should  provide  NASA  the  right  to  use 
this  data  under  a  separate  cooperative 
agreement  or  contract  issued,  to  a  party 
other  than  the  Redpient  for  the  purpose 
of  continuing  the  projed  in  the  event 


the  cooperative  agreement  is  terminated 
by  either  party. 

(7)  In  accordance  with  section  303(b) 
of  the  Space  Act,  any  data  first 
produced  by  NASA  under  the 
agreement  which  embodies  trade  secrets 
or  financial  information  that  would  be 
privileged  or  confidential  if  it  had  been 
obtained  from  a  private  participant,  will 
be  marked  with  an  appropriate  legend 
and  maintained  in  confidence  for  an 
agreed  to  period  of  up  to  five  years  (the 
maximiun  allowed  by  law).  This  does 
not  apply  to  data  other  than  that  for 
which  there  has  been  agreement 
regarding  publication  or  distribution. 
The  period  of  time  during  which  data 
first  produced  by  NASA  is  maintained 
in  confidence  should  be  consistent  with 
the  period  of  time  determined  in 
accordance  with  paragraph  (h)(2)  of  this 
section,  before  which  data  first 
produced  by  the  redpient  will  be  made 
public.  Also,  NASA  itself  may  use  the 
marked  data  (imder  suitable  protective 
conditions)  for  agreed-to  purposes. 

f  1274.209    Evaluation  and  aelaction. 

(a)  Factor  development.  The 
agreement  officer,  along  with  the  NASA 
evaluation  team  has  discretion  to 
determine  the  relevant  evaluation 
criteria  based  upon  the  projed 
requirements,  and  the  goals  and 
objectives  of  the  cooperative  agreement. 

(b)  Communications  during  non- 
competitive awards.  For  cooperative 
agreements  awarded  non-competitively 
(see  §  1274.202(b)),  there  are  no 
restrictions  on  communications  between 
NASA  and  the  recipient.  In  addition, 
there  is  no  requirement  for  the 
development  and  publication  of  formal 
evaluation  or  source  selection  criteria. 

(c)  Communication  during 
competitive  awards.  As  discussed  in 
§  1274.203(c),  when  a  competitive 
source  selection  process  will  be 
followed  to  select  the  recipient,  an 
appropriate  level  of  care  shall  be  taken 
by  NASA  personnel  in  order  to  proted 
the  integrity  of  the  source  selection 
process.  Therefore,  upon  release  of  the 
formal  CAN,  the  agreement  officer  shall 
dired  all  proau«ment  personnel 
associated  with  the  source  seledion  to 
refrain  from  communicating  with 
perspective  redpients  and  that  all 
inquiries  be  referred  to  the  agreement 
officer,  or  other  authorized 
representative. 

(d)  Selection  factors  and  subfactors. — 
(1)  At  a  minimiim,  Uie  selection  process 
for  the  competitive  award  of  cooperative 
agreements  to  commercial  entities  shall 
include  evaluation  of  potential 
recipients'  proposals  for  merit  and 
relevance  to  NASA's  mission 
requirements  through  their  responses  to 


the  publication  of  NASA  evaluation 
fadors.  The  evaluation  factors  may 
include  technical  and  management 
capabilities  (mission  suitability),  past 
performance,  and  proposed  costs 
(including  proposed  cost  share). 

(2)  For  programs  that  may  involve 
potentially  hazardous  operations  related 
to  flight,  and/or  mission  critical  ground 
systems),  NASA's  seledion  factors  and 
subfadors  shall  include  evaluation  of 
the  recipient's  proposed  approach  to 
managing  risk  (e.g..  technology  being 
applied  or  developed,  technical 
complexity,  performance  specifications 
and  tolerances,  delivery  schedule,  etc.). 

(3)  As  part  of  the  evaluation  process, 
the  fadors,  subfadors,  or  other  criteria 
should  be  tailored  to  properly  address 
the  requirements  of  the  cooperative 
agreement. 

(e)  Other  factors  and  subfactors.  Other 
fadors  and  subfactors  may  include: 

(1)  The  composition  or 
appropriateness  of  the  business 
relationship  of  proposed  team  members 
or  consortium,  articles  of  collaboration, 
participation  of  an  appropriate  mix  of 
small  business,  veteran-owned  small 
business,  service-disabled  veteran- 
owned  small  business,  historically 
underutilized  small  business,  small 
disadvantaged  business,  and  women- 
owned  business  concerns,  as  well  as 
non-profits  and  educational  institutions, 
including  historically  black  colleges  and 
universities  and  minority  institutions). 

(2)  Other  considerations  may  include 
enhancing  U.S.  competitiveness, 
developing  a  capability  among  U.S. 
firms,  identification  of  potential 
markets,  appropriateness  of  business 
risks. 

(f)  Evaluation — (1)  The  proposals 
shall  be  evaluated  in  accordance  with 
the  criteria  published  in  the  CAN. 
Proposals  selected  for  award  will  be 
supported  by  documentation  as 
described  in  §  1274.211(b).  When 
evaluation  results  in  a  proposal  not 
being  seleded,  the  proposer  will  be 
notified  in  accordance  with  the  CAN. 

(2)  The  technical  evaJuation  of 
proposals  may  include  peer  reviews. 
Because  the  business  sense  of  a 
cooperative  agreement  proposal  is 
critical  to  its  success,  NASA  may 
reserve  the  right  to  utilize  appropriate 
outside  evaluators  to  assist  in  the 
evaluation  of  such  proposal  elements  as 
the  business  base  projections,  the 
market  for  proposed  products,  and/or 
the  impad  of  antidpated  product  price 
reductions. 

(g)  Cost  evaluation — (1)  Prior  to  award 
of  a  cooperative  agreement,  agreement 
officers  shall  ensure  that  proposed  costs 
are  accurate  and  reasonable.  In  order  to 
do  so,  cost  and  pricing  data  may  be 
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required.  The  level  of  cost  and  pricing 
data  to  be  requested  shall  be 
commensurate  with  the  analysis 
necessary  to  reach  agreement  on  overall 
proposed  project  costs.  The  evaluation 
of  costs  shall  lead  to  the  determination 
and  verification  of  total  project  costs  to 
be  shared  by  NASA  and  the  recipient, 
as  well  as  establishment  of  NASA's 
milestone  payment  schedule  based  on 
its  50  percent  cost  share.  The  guidance 
at  FAR  15.4  and  NFS  1815.4  can  assist 
in  determining  whether  cost  and  pricing 
data  are  necessary  and  the  level  of 
analysis  required.  While  competition 
may  be  present  (i.e.,  more  than  one 
proposal  is  received),  in  most  cases 
companies  are  proposing  competing 
technologies  and  varying  approaches 
that  reflect  very  different  methods  (and 
accompanying  costs)  to  satisfy  NASA's 
project  objectives.  Consequently,  this 
type  of  competitive  environment  is  very 
different  from  an  environment  where 
competitive  proposals  are  submitted  in 
response  to  a  request  for  proposals 
leading  to  award  of  a  contract  for 
relatively  well-defined  program  or 
project  requirements. 

(2)  During  evaluation  of  the  cost 
proposal,  the  agreement  officer,  along 
with  other  NASA  evaluation  team 
members  and/or  pricing  support 
personnel,  shall  determine  the 
reasonableness  of  the  overall  proposed 
project  costs,  including  verifying  the 
value  of  the  recipient's  proposed  non- 
cash and  in-kind  contributions. 
Commitments  should  be  obtained  and 
verified  to  the  extent  practicable  from 
the  recipient  or  any  associated  team 
members,  &t>m  which  proposed 
contributions  will  be  made. 

(3)  If  the  recipient's  proposed 
contributions  include  application  of 
IR&D  costs,  see  §  1274.204(1). 

(h)  Award  to  Foreign  firms.  An  award 
may  not  be  made  to  a  foreign 
government.  However,  if  selected  as  the 
best  available  source,  an  award  may  be 
made  to  a  foreign  firm.  If  a  proposal  is 
selected  from  a  foreign  firm  sponsored 
by  their  respective  government  agency, 
or  from  entities  considered  quasi- 
governmental,  approval  must  be 
obtained  from  Headquarters,  Program 
Operations  Division  (Code  HS).  Such 
requests  must  include  detailed  rationale 
for  the  selection,  to  include  the  funding 
source  of  the  foreign  participant.  The 
approval  of  the  Associate  Administrator 
for  Procurement  is  required  to  exclude 
foreign  firms  from  submitting  proposals. 
Award  to  a  foreign  firm  shall  Im  on  a  no- 
exchange-of-funds  basis  (see  NPD 
1360.2). 

(i)  The  Office  of  External  Affairs 
(Code  I),  shall  be  notified  prior  to  any 
announcement  of  intent  to  award  to  a 


foreign  firm.  Additionally,  pursuant  to 
section  126  of  Pub.L.  106-391,  as  part 
of  the  evaluation  of  costs  and  benefits  of 
entering  into  an  obligation  to  conduct  a 
space  mission  in  which  a  foreign  entity 
will  participate  as  a  supplier  of  the 
spacecraft,  spacecraft  system,  or  laimch 
system,  NASA  shall  solicit  comment  on 
the  potential  impact  of  such 
participation,  through  notice  published 
in  the  FedBizOpps  or  NAIS. 

(j)  Safe-guarding  proposals. 
Competitive  proposal  information  shall 
be  protected  in  accordance  with  FAR 
15.207,  Handling  proposals  and 
information.  Unsolicited  proposals  shall 
be  protected  in  accordance  with  FAR 
15.608,  Prohibitions,  and  FAR  15.609, 
Limited  use  of  data. 

(1)  Evaluation  team  members,  the 
source  selection  authority,  and 
Agreement  Officers  are  responsible  for 
protecting  sensitive  information  on  the 
award  of  a  grant  or  cooperative 
agreement  and  for  determining  who  is 
authorized  to  receive  such  information. 
Sensitive  information  includes: 
information  contained  in  proposals; 
information  prepared  for  NASA's 
evaluation  of  proposals;  the  rankings  of 
proposals  for  an  award;  reports  and 
evaluations  of  source  selection  panels, 
boards,  or  advisory  councils;  and  other 
information  deemed  sensitive  by  the 
source  selection  authority  or  by  the 
Agreement  Officer. 

(2)  No  sensitive  information  shall  be 
disclosed  to  persons  not  on  the 
evaluation  team  or  evaluation  panel, 
imless  the  Selecting  Official  or  the 
Agreement  Officer  has  approved 
disclosure  based  upon  an  unequivocal 
"need-to-know"  and  the  individual 
receiving  the  information  has  signed  a 
Non-Disclosiire  Certificate.  All 
attendees  at  formal  source  selection 
presentations  and  briefings  shaU  be 
required  to  sign  an  Attendance  Roster 
and  a  Disclosure  Certificate.  The 
attendance  rosters  and  certificates  shall 
be  maintained  in  official  files  for  a 
minimum  of  six  months  after  award. 

(3)  The  improper  disclosure  of 
sensitive  information  could  result  in 
criminal  prosecution  or  an  adverse 
action. 

(k)  Controls  on  the  use  of  outside 
evaluators.  The  use  of  outside 
evaluators  shall  be  approved  in 
accordance  with  NFS  1815.207-7D(b).  A 
cover  sheet  with  the  following  legend 
shall  be  affixed  to  data  provided  to 
outside  evaluators: 

GoTmunent  Notice  for  Handling  Proposals 

This  proposal  shall  be  used  and  disclosed 
for  evaluation  purposes  only,  and  a  copy  of 
this  Government  notice  shall  be  applimi  to 
any  reproduction  or  abstract  thereof.  Any 


authorized  restrictive  notices  which  the 
submitter  places  on  this  proposal  shall  also 
be  strictly  complied  with. 

(1)  Consortium  awards.  If  the 
cooperative  agreement  is  to  be  awarded 
to  a  consortium,  a  completed,  formally 
executed  Articles  of  Collaboration  is 
required  prior  to  award. 

(m)  Printing,  binding,  and 
duplicating,  ^oposals  for  efforts  that 
involve  printing,  binding,  and 
duplicating  in  excess  of  25,000  pages 
are  subject  to  the  regulations  of  the 
Congressional  Joint  Committee  on 
Printing.  The  technical  office  will  refer 
such  proposals  to  the  Installation 
Central  Printing  Management  Officer 
(ICPMO)  to  ensiue  compliance  with 
NPD  1490.1.  The  Agreement  Officer  will 
be  advised  in  writing  of  the  results  of 
the  ICPMO  review. 

§1274^10    UmolicttMi  proposals. 

(a)  For  a  proposal  to  be  considered  a 
valid  imsolicited  proposal,  the 
submission  must; 

(1)  Be  innovative  and  unique; 

(2)  Be  independently  originated  and 
developed  by  the  recipient; 

(3)  Be  prepared  without  Government 
supervision,  endorsement,  direction  or 
direct  Government  involvement; 

(4)  Include  sufficient  technical  and 
cost  detail  to  permit  a  determination 
that  Government  support  could  be 
worthwhile  and  the  proposed  work 
could  benefit  the  agency's  research  and 
development  or  other  mission 
responsibilities;  and 

(5)  Not  be  an  advance  proposal  for  a 
known  agency  requirement  that  can  be 
acquired  by  competitive  methods. 

(b)  For  each  imsolicited  proposal 
selected  for  award,  the  cognizant 
technical  office  will  prepare  and  furnish 
to  the  Agreement  Officer,  a  justification 
for  acceptance  of  an  unsolicited 
proposal  (JAUP).  The  JAUP  shall  be 
submitted  for  the  approval  of  the 
Agreement  Officer  after  review  and 
concurrence  at  a  level  above  the 
technical  officer.  The  evaluator  shall 
consider  the  following  factors,  in 
addition  to  any  others  appropriate  for 
the  particular  proposal: 

(1)  Unique  and  innovative  methods, 
approaches  or  concepts  demonstrated 
by  the  proposal. 

(2)  Overall  scientific  or  technical 
merits  of  the  proposal. 

(3)  The  offeror's  capabilities,  related 
experience,  Cacilities,  techniques,  or 
unique  combinations  of  these  which  are 
integral  factors  for  achieving  the 
proposal  objectives. 

(4)  The  qualifications,  capabilities, 
and  experience  of  the  proposed  key 
personnel  who  are  critical  in  achieving 
the  proposal  objectives. 
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(5)  Current,  open  solicitations  imder 
which  the  unsolicited  proposal  could  be 
evaluated. 

(c)  Unsolicited  proposals  shall  be 
handled  in  accordance  with  NFS 
1815.606,  "Agency  Procedures". 

(d)  Unsolicited  proposals  from  foreign 
sources  are  subject  to  NPD  1360.2, 
"Development  of  International 
Cooperation  in  Space  and  Aeronautics 
Programs". 

(e)  There  is  no  reqiurement  for  a 
public  annoimcement  of  the  award  of  a 
cooperative  agreement.  However,  in 
those  instances  where  a  public 
annoimcement  is  planned,  per  NFS 
1805.303-71(a)(3),  the  NASA 
Administrator  shall  be  notified  at  least 
five  (5)  workdays  prior  to  a  planned 
public  annoimcement  for  award  of  a 
cooperative  agreement  (regardless  of 
dollar  value),  if  it  is  thou^t  the 
Agreement  may  be  of  significant  interest 
to  Headquarters. 

(f)  Adoitional  information  regarding 
unsolicited  proposals  is  available  in  the 
handbook  entitled,  "Guidance  for  the 
Preparation  and  Submission  of 
Unsolicited  Proposals",  which  is 
available  on  the  NASA  Acquisition 
Internet  Service  Website  at:  http:// 
ec.msfc. nasa.gov/hq/library/unSol- 
Prop.html. 

§  1 274.21 1    Award  procedures. 

(a)  In  accordance  with  NFS  1805.303- 
71(a)(3),  the  NASA  Administrator  shall 
be  notified  at  least  five  (5)  workdays 
prior  to  a  planned  public  announcement 
for  award  of  a  cooperative  agreement 
(regardless  of  dollar  value),  if  it  is 
thought  the  agreement  may  be  of 
significant  interest  to  Headquarters. 

(b)  For  awards  that  are  the  result  of  a 
competitive  source  selection,  the 
technical  officer  will  prepare  and 
furnish  to  the  agreement  officer  a  signed 
selection  statement  based  on  the 
selection  criteria  stated  in  the 
solicitation. 

(1)  General.  Multiple  year  coopera|ive 
agreements  are  encouraged,  but 
normally  they  should  extend  no  more 
than  three  years. 

(2)  Bilateral  award.  All  cooperative 
agreements  shall  be  awarded  on  a 
bilateral  basis. 

(3)  Central  Contractor  Registration 
(CCR).  Prior  to  implementation  of  the 
Integrated  Financial  Management  (IFM) 
System  at  each  center,  all  grant  and 
cooperative  agreement  recipients  are 
required  to  register  in  the  Department  of 
Defense  (DOD)  Central  Contractor 
Registration  (CCR)  database. 
Registration  is  required  in  order  to 
obtain  a  Commercial  and  Government 
Entity  (CAGE)  code,  which  will  be  used 
as  a  grant  and  cooperative  agreement 


identification  number  for  the  new 
system.  The  agreement  officer  shall 
verify  that  the  prospective  awardee  is 
registered  in  the  CCR  database  using  the 
DUNS  number  or,  if  applicable,  the 
DUNS-«-4  number,  via  the  Internet  at 
http://www.ccr2000.com  or  by  calling 
toll  free:  888-227-2423,  commercial: 
616-961-5757. 

(4)  Certifications,  Disclosures,  and 
Assurances. — (i)  Agreement  officers  are 
required  to  ensure  that  all  necessary 
certifications,  disclosures,  and 
assurances  have  been  obtained  prior  to 
awarding  a  cooperative  agreement. 

(ii)  Each  new  proposal  shall  include 
a  certification  for  debarment  and 
suspension  under  the  requirements  of 
14  CFR  1265.510  and  1260.117. 

(iii)  Each  new  proposal  for  an  award 
exceeding  $100,000  shall  include  a 
certification,  and  a  disclosure  form  (SF 
LLL)  if  required,  on  Lobbying  under  the 
requirements  of  14  CFR  1271.110  and 
1260.117. 

(iv)  Unless  a  copy  is  on  file  at  the 
NASA  center,  recipients  must  furnish 
an  assurance  on  NASA  Form  (NF)  1206 
on  compliance  with  Civil  Rights  statutes 
specified  in  14  CFR  parts  1250  through 
1253. 

11274.212    Document  foimat  and 
numbering. 

(a)  Formats.  Agreement  Officers  are 
authorized  to  use  the  format  set  forth  in 
Exhibit  B  (available  via  the  Internet  at: 
http://ec.msfc.nasa.gov/hq/qrcover.htm) 
to  subpart  A  of  part  1260  of  this  chapter, 
with  minimum  modification,  as  the 
standard  cooperative  agreement  cover 
page  for  the  award  of  all  cooperative 
agreements  (until  such  time  that  a 
revised  replacement  form  is  approved, 
and/or  designation  is  made  of  a  bilateral 
award  letter  format  to  supplement  the 
format  set  forth  in  Exhibit  B  to  subpart 
A  of  part  1260  of  this  chapter). 

(b)  Cooperative  agreement  numbering 
system.  Cooperative  agreement 
numbering  may  be  changed  once  the 
Integrated  Financial  Management  (IFM) 
is  implemented.  Until  IFM  is 
implemented,  cooperative  agreement 
numbering  shall  conform  to  NFS 
1804.7102,  except  that  a  NCC  prefix  will 
be  used  in  lieu  of  the  NAS  prefix.  Along 
with  the  prefix  NCC,  a  one  or  two  digit 
Center  Identification  Number,  and  a 
sequence  number  of  up  to  five  digits 
will  be  used.  Inclusive  of  the  prefix  and 
fiscal  year,  the  total  number  of 
characters,  digits,  and  spaces  cannot 
exceed  11. 

§1274.213    Distribution  of  cooperative 
agreements. 

Copies  of  cooperative  agreements  and 
modifications  will  be  provided  to: 


payment  office,  technical  officer, 
administrative  agreement  officer  when 
delegation  has  been  made  (particularly 
when  administrative  functions  are 
delegated  to  DOD  or  another  agency), 
NASA  Center  for  Aerospace  Information 
(CASI),  Attn:  Document  Processing 
Section,  7121  Standard  Drive,  Hanover, 
MD  21076,  and  any  other  appropriate 
recipient.  Copies  of  the  statement  of 
work,  contained  in  the  Recipient's 
proposal  and  accepted  by  NASA,  will  be 
provided  to  the  administrative 
agreement  officer  and  CASI.  The 
cooperative  agreement  file  will  contain 
a  record  of  the  addresses  for  distributing 
agreements  and  supplements. 

11274.214    Inquiries  and  releese  or 
information. 

NASA  personnel  shall  follow  the 
procedures  established  in  NFS  1805.402 
prior  to  releasing  information  to  the 
news  media  or  the  general  public.  The 
procedures  established  by  NFS  1805.403 
shall  be  followed  when  responding  to 
inquiries  from  members  of  Congress. 

Subpart  1274.3— AdminlstratkNi 

f  1274.301    Delegation  of  administration. 

Normally,  cooperative  agreements 
will  be  administered  by  the  awarding 
activity.  NASA  Form  1678,  NASA 
Technical  Officer  Delegation  for 
Cooperative  Agreements  with 
Commercial  Firms,  will  be  used  to 
delegate  responsibilities  to  the  NASA 
Technical  Officer. 

§  1 274.302    Transfers,  novations,  and 
ctuinge  of  name  agreements. 

(a)  Transfer  of  cooperative 
agreements.  Novation  is  the  only  means 
by  which  a  cooperative  agreement  may 
be  transferred  from  one  lecipient  to 
another. 

(b)  Novation  and  change  of  name. 
NASA  legal  counsel,  shall  review  for 
legal  sufficiency,  all  novation 
agreements  or  change  of  name 
agreements  of  the  recipient,  prior  to 
formal  execution  by  the  agreement 
officer. 

Subpart  1274.4— Property 

§  1 274.401    Government  Furnished 
Property. 

Property  or  equipment  owned  by  the 
Government  that  will  be  used  in  the 
performance  of  a  cooperative  agreement 
shall  be  included  as  part  of  the 
Government's  percentage  (usually  50 
percent)  of  shared  costs.  In  most  cases 
the  property  or  equipment  will  be 
categorized  as  non-cash  contributions. 
Agreement  officers  may  use  the 
procediu«s  promulgated  by  FAR  subpart 


54480 Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001  /  Proposed  Rules 


Purpose  of  procurement 


45.2,  as  guidelines  to  calculate  the  value 
of  the  property  or  equipment. 

f  1 274.402    Contractor  acquired  property. 

As  provided  in  §  1274.923(c),  title  to 
property  acquired  with  government 
hmds  vests  in  the  government.  Under  a 
cost  shared  cooperative  agreement,  joint 
ovraership  of  property  equal  to  the  cost- 
sharing  ratio  will  result  if  the  parties 
make  no  specific  arrangements 
regarding  such  property.  The 
disposition  of  acquired  property  should 
be  addressed  in  the  cooperative 
agreement  at  the  time  of  award.  The 
cooperative  agreement  may  provide  that 
all  such  property  be  contributed  by  the 
recipient  as  a  non-cash  contribution.  A 
reasonable  dollar  value  must  be 
specified  and  adequately  supported.  In 
this  case,  title  will  vest  in  the  recipient. 
Alternatively,  NASA  and  the  recipient 
may  include  in  the  cooperative 
agreement  any  other  appropriate 
arnmgement  for  the  disposition  of 
acqiiired  property  upon  completion  of 
the  effort. 

Subpart  1274.5 — Procurement 
Standards 

S  1274.501 
Standards. 

(a)  The  procurement  standards  stated 
in  §§  1274.502  through  1274.510,  may 
not  apply  to  or  may  supplement  the 
procedures  of  a  commercial  recipient 
that  has  a  purchasing  system  approved 
in  accordance  with  the  requirements  of 
FAR  Subpart  44.3  and  NFS  1844.3. 

(b)  Sections  1274.502  through 
1274.510  set  forth  standards  for  use  by 
recipients  in  establishing  procedures  for 
the  procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensiu«  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders. 

S  1274.502    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  NASA,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procxu«ments  entered  into 
in  support  of  an  award  or  other 
agreement.  This  includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  natiu'e.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 


such  Federal,  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§1274.503    Codes  of  conduct 

The  recipient  shall  maintain  vmtten 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  fit)m  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§1274.504    Competition. 

All  prociuement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximiun  extent  practical,  o[>en  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as' well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade,  in  order  to 
ensiire  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  for  bids 
and/or  requests  for  proposals  shall 
normally  be  excluded  from  competing 
for  such  procurements,  unless  conflicts 
or  apparent  conflicts  of  interest  issues 
have  been  resolved.  Awards  shall  be 
made  to  the  bidder  or  offeror  whose  bid 
or  offer  is  responsive  to  the  solicitation 
and  is  most  advantageous  to  the 
recipient,  price,  quality  and  other 
factors  considered.  Solicitations  shall 
clearly  set  forth  all  requirements  that 
the  bidder  or  offeror  shall  fulfill  in  order 
for  the  bid  or  offer  to  be  evaluated  by 
the  recipient.  Any  and  all  bids  or  offers 
may  be  rejected  when  it  is  in  the 
recipient's  interest  to  do  so. 


§  1 274.505    Procursmsnt  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  at  a  minimum, 
that  the  conditions  in  paragraphs  (a)(1), 
(2)  and  (3)  of  this  section  apply. 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  piu-chase  alternatives 
to  determine  which  would  be  the  most    ■ 
economical  and  practical  procurement 
for  the  Federal  Government. 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  that  unduly  restrict 
competition. 

(ii)  Requirements  that  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient. 

(b)  Positive  efforts  shall  be  made  by 
recipients  to  utilize  small  business, 
veteran-owned  small  business,  service- 
disabled  veteran-owned  small  business, 
historically  imderutilized  small 
business,  small  disadvantaged  business, 
women-owned  business  concerns. 
Historically  Black  Colleges  and 
Universities,  and  minority  educational 
institutions  as  subcontractors  to  the 
maximum  extent  practicable.  Recipients 
of  NASA  awards  shall  take  all  of  the 
following  steps  to  further  this  goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  available  and  arrange  time 
firames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001  /  Proposed  Rules 54481 


(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 

(4)  Encoiu^e  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce's  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women's  business  enterprises. 

(c)  The  type  of  procuring  instruments 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  piutJiase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
prociuement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  14  CFR  part 
1265,  the  implementation  of  Executive 
Orders  12549  and  12689,  "Debarment 
and  Suspension." 

(e)  Recipients  shall,  on  request,  make 
available  for  NASA,  pre-award  review 
and  procurement  documents,  such  as 
request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply: 

(1)  A  recipient's  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in 
NASA's  implementation  of  this  subpart. 

(2)  The  procurement  is  expected  to 
exceed  the  small  piuchase  threshold 
and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation.* 

(3)  The  prociu^ment,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  "brand  name" 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 


awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 
(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amoimt  of  the  small  pxirchase 
threshold. 

§1274.506    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
prociuement  files  in  connection  with 
every  prociuement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicies,  together  with 
discoimts.  Cost  analysis  is  the  review 
and  evaluation  of  each  element  of  cost 
to  determine  reasonableness, 
allocability  and  allowability. 

§  1 274.507    Procursmsnt  records. 

Prociuement  records  and  files  for 
purchases  in  excess  of  the  smaU 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection. 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained. 

(c)  Basis  for  award  cost  or  price. 

§  1 274.506    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  dociunent. 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§1274.509    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts: 

(a)  Contracts  in  excess  of  the 
simplified  acquisition  threshold 
(ciurently  $100,000)  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the 
simplified  acquisition  threshold  shall 
contain  suitable  provisions  for 
termination  by  the  recipient,  including 
the  manner  by  which  termination  shall 
be  effected  and  the  basis  for  settlement. 
In  addition,  such  contracts  shall 


describe  conditions  under  which  the 
contract  may  be  terminated  for  default 
as  well  as  conditions  where  the  contract 
may  be  terminated  because  of 
circiunstances  beyond  the  control  of  the 
contractor. 

(c)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  NASA,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
documents,  papers  and  records  of  the 
contractor  which  are  directly  pertinent 
to  a  specific  program  for  the  purpose  of 
making  audits,  examinations,  excerpts 
and  transcriptions. 

(d)  For  Construction  and  facility 
improvements,  except  as  otherwise 
required  by  statute,  an  award  that 
requires  the  contracting  (or 
subcontracting)  for  construction  or 
facility  improvements  shall  provide  for 
the  recipient  to  follow  its  own 
requirements  relating  to  bid  guarantees, 
performance  bonds,  and  payment  bonds 
imless  the  construction  contract  or 
subcontract  exceeds  $100,000.  For  those 
contracts  or  subcontracts  exceeding 
$100,000,  NASA  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  NASA  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  fi'om  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid.  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  in  this  section,  the 
bonds  shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  pursuant  to  31  CFR 
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Part  223,  "Surety  companies  doing 
business  with  the  United  States." 

11274^10    SubcontracU. 

Recipients  (individual  firms  or 

consortia)  are  not  authorized  to  issue 
grants  or  cooperative  agreements  to 
subrecipients.  All  entities  that  are 
involved  in  performing  the  research  and 
development  effort  that  is  the  purpose 
of  the  cooperative  agreement  shall  be 
part  of  the  recipient's  consortium  and 
not  subcontractors.  All  contracts, 
including  small  purchases,  awarded  by 
recipients  and  their  contractors  shall 
contain  the  procurement  provisions  of 
Exhibit  A  to  this  part,  as  applicable  and 
may  be  subject  to  approval  requirements 
cited  in  §  1274.925. 


Subpart  1274.6— Reports  and  Records 

1 1 274.601    Retention  and  access 
requirements  for  records. 

(a)  This  subpart  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients. 

flj)  Financial  records,  supporting 
docimients,  statistical  records,  and  all 
other  records  pertinent  to  an  award       « 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  invoice.  The  only  exceptions  are 
the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  imtil  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  NASA,  the  3-year 
retention  requirement  is  not  applicable 
to  the  Recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  NASA. 

(d)  NASA  shall  request  transfer  of 
certain  records  to  its  custody  from 
recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  record  keeping,  NASA  may 
make  arrangements  for  recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  NASA,  the  Inspector  General, 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 


and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
Recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  NASA 
shall  not  place  restrictions  on  recipients 
that  limit  public  access  to  the  records  of 
recipients  that  are  pertinent  to  an 
award,  except  when  NASA  can 
demonstrate  that  such  records  shaU  be 
kept  confidential  and  would  have  been 
exempted  fivm  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  NASA. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.,  applies  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plans,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)7/  submitted  for  negotiation .  If  the 
recipient  submits  to  NASA  or  the- 
subrecipient  submits  to  the  recipient  the 
proposal,  plan,  or  other  computation  to 
form  the  biasis  for  negotiation  of  the  rate, 
then  the  3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  Recipient  is  not  required  to  submit 
to  NASA  or  the  subrecipient  is  not 
required  to  submit  to  the  recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

Sulipart  1274.7— Suspension  or 
Termination 

f  1 274.701    Suspension  or  termination. 

(a)  Suspension.  NASA  or  the  recipient 
may  suspend  the  cooperative  agreement 
for  a  mutually  agreeable  period  of  time, 
if  an  assessment  is  required  to 
determine  whether  the  agreement 
should  be  terminated. 

(b)  Termination — (1)  A  cooperative 
agreement  provides  both  NASA  and  the 
recipient  the  ability  to  terminate  the 


Agreement  if  it  is  in  their  best  interests 
to  do  so,  by  giving  the  other  party  prior 
written  notice.  Upon  receipt  of  a  notice 
of  termination,  the  receiving  party  shall 
take  immediate  steps  to  stop  the  accrual 
of  any  additional  obligations,  which 
might  require  payment. 

(2)  NASA  may,  for  example,  terminate 
the  Agreement  if  the  recipient  is  not 
making  anticipated  technical  progress,  if 
the  recipient  materially  changes  the 
objectives  of  the  agreement,  or  if 
appropriated  funds  are  not  available  to 
support  the  program. 

(3)  Similarly,  the  recipient  may 
terminate  the  agreement  if,  for  example, 
technical  progress  is  not  being  made,  if 
the  commercial  recipient  shifts  its 
technical  emphasis,  or  if  other 
technological  advances  have  made  the 
effort  obsolete. 

(4)  If  the  cooperative  agreement  is 
terminated  by  either  NASA  or  the 
recipient  and  NASA  elects  to  continue 
the  project  with  a  party  other  than  the 
recipient,  the  right  of  the  government  to 
use  data  first  produced  by  either  NASA 
or  the  recipient  in  the  performance  of 
this  agreement  is  covered  by 

§  1274.905(b).  See  §  1274.208(1)(6)  to 
assure  that  appropriate  language  is 
contained  in  §  1274.905(b). 

Subpart  1274.8— Post- A  ward/ 
Administrative  Requirements 

1 274 J01    Adjustments  to  performance 
costs. 

In  order  to  accomplish  program 
objectives,  there  may  be  occasions 
where  additional  contributions  (cash 
and/or  in-kind  contributions)  by  NASA 
and  the  recipient  beyond  the  initial 
agreement  may  be  needed.  There  may 
also  be  occasions  where  actual  costs  of 
NASA  and  the  recipient  may  be  less 
than  initially  agreed.  In  cases  where 
program  costs  are  adjusted,  prior  to 
execution  of  a  modification  to  the 
agreement,  mutual  agreement  between 
NASA  and  the  Recipient  shall  also  be 
reached  on  the  corresponding  changes 
in  program  requirements  such  as 
schedide,  work  statements  and 
milestone  payments.  Funding  for  any 
work  required  beyond  the  initial 
funding  level  of  the  cooperative 
agreement,  shall  require  submission  by 
the  Recipient  of  a  detailed  proposal  to 
the^greement  Officer.  Prior  to 
execution  of  a  modification  increasing 
NASA's  cost  share  or  funding  levels, 
detailed  cost  analysis  techniques  may  be 
applied,  which  may  include  requests  for 
audits  services  and/or  application  of 
other  pricing  support  techniques. 
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1274.802  Modifications. 

Modifications  to  the  cooperative 
agreement,  in  particular,  modifications 
that  affect  funding,  milestone  payments, 
program  schedule  and  statement  of 
work  requirements  shall  be  executed  on 
a  bilateral  basis. 

1274.803  Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  cooperative 
agreement,  all  financial,  performance, 
and  other  reports  as  required  by  the 
terms  and  conditions  of  the  award. 
Extensions  may  be  approved  when 
requested  by  the  recipient. 

(b)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
§  1274.923. 

1274.804  Subsequent  adjustmsnts  and 
continuing  responsibilities. 

The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(a)  Audit  requirements  in  §  1274.932. 

(b)  Government  Furnished  and 
Contractor  Acquired  Property 
requirements  in  §§  1274.401  and 
1274.402. 

(c)  Records  retention  as  required  in 
§  1274.601. 

Subpart  1274.9— Ottiar  provisions  and 
Special  CondHions 

1274.901    Ottier  provisions  and  speciei 
conditiofM. 

Where  applicable,  the  provisions  set 
forth  in  this  subpart  are  to  be 
incorporated  in  and  niade  a  part  of  all 
cooperative  agreements  with 
commercial  firms.  When  included,  the 
provisions  at  §  1274.902  through 
§  1274.909  and  the  provisions  at 
§  1274.933  through  §  1274.942  are  to  be 
incorporated  in  fiill  text  substantially  as 
stated  in  this  regulation.  When  required, 
the  provisions  at  §  1274.910  through 
§  1274.932,  may  be  incorporated  by 
reference  in  an  enclosure  to  each 
cooperative  agreement.  For  inclusion  of 
provisions  in  subcontracts,  see  Exhibit 
A  of  this  part,  and  §  1274.925. 

f1274J02    Purpoee. 

PurpoM  (XX/XX) 

The  purpose  of  this  cooperative  agreement 
is  to  conduct  a  shared  resource  project  that 

will  lead  to .  This  cooperative 

agreement  will  advance  the  technology 
developments  and  research  which  have  been 

performed  on .  The  specific 

objective  is  to .  This  work  will 

culminate  in . 

(End  of  provision) 


f  1274.903    ResponsibHWes. 

Responsibilities  (XX/XX) 

(a)  This  Cooperative  Agreement  will 
include  substantial  NASA  participation 
during  pefformance  of  the  effort.  NASA  and 
the  Recipfent  agree  to  the  following 
Responsibilities,  a  statement  of  cooperative 
interactions  to  occur  during  the  performance 
of  this  effort.  NASA  and  the  Recipient  shall 
exert  all  reasonable  efforts  to  fulfill  the 
responsibilities  stated  below. 

(b)  NASA  Responsibilities.  The  following 
NASA  responsibilities  are  hereby  set  forth 
effective  upon  the  start  date,  which  unless 
stated  otherwise,  shall  be  the  execution  date 
of  this  bilateral  Cooperative  Agreement.  The 
end  date  stated  below,  may  be  changed  by  a 
written  bilateral  modification: 

Responsibilities 
Start  Date/End  Date 

(c)  Recipient  Responsibilities.  The 
Recipient  shall  be  responsible  for  particular 
aspects  of  project  performance  as  set  forth  in 

the  technical  proposal  dated , 

attached  hereto  (or  Statement  of  Work  dated 

,  attached  hereto).  The  following 

responsibilities  are  hereby  set  forth  effective 
upon  the  start  date,  which  unless  stated 
otherwise,  shall  l>e  the  execution  date  of  this 
bilateral  Cooi)erative  Agreement.  The  end 
date  stated  below,  may  be  changed  by  a 
written  bilateral  modification: 
Responsibilities 

Start  Date/End  Date 

(d)  Since  NASA  contractors  may  obtain 
certain  intellectual  property  rights  arising 
from  work  for  NASA  in  support  of  this 
agreement,  NASA  will  inform  Recipient 
whenever  NASA  intends  to  use  NASA 
contractors  to  perform  technical  engineering 
services  in  support  of  this  agreement. 

(e)  Unless  the  Cooperative  Agreement  is 
terminated  by  the  parties,  end  date  can  only 
be  changed  by  execution  of  a  bilateral 
modification 

(End  of  provision) 

11274.904    Resource  sharing 
rsquirsments. 

Resource  Sharing  Requirements  (XX/XX) 

Where  NASA  and  other  Government 
agencies  are  involved  in  the  cooperative 
agreement,  "NASA"  shall  also  mean  "Federal 
Government". 

(a)  NASA  and  the  Recipient  will  share  in 
providii^  the  resources  necessary  to  perform 
the  agreement.  NASA  funding  and  non-cash 
contributions  {personnel,  equipment, 
facilities,  etc.)  and  the  dollar  value  of  the 
Recipient's  cash  and/or  non-cash 

contribution  will  lie  on  a (NASA)- 

(Recipient)  basis.  Criteria  and  . 

procedures  for  the  allowability  and 
allocability  of  cash  and  non-cash 
contributions  shall  be  governed  by  FAR  Parts 
30  and  31,  and  NFS  Parts  1830  and  1831. 

(b)  The  Recipient's  share  shall  not  be 
charged  to  the  Government  under  this 
Agreement  or  under  any  other  contract,  grant, 
or  cooperative  agreement,  except  to  the 
extent  that  the  Recipient's  contribution  may 
be  allowable  IR&O  costs  pursuant  to  FAR 
31.205-18(e). 


(End  of  provision) 

11274.905    Rights  in  data. 

As  noted  in  1274.208(1)(1),  the 
following  provision  assumes  a 
substantially  equal  cost  sharing 
relationship  where  collaborative 
research,  experimental,  developmental, 
engineering,  demonstration,  or  design 
activities  are  to  be  carried  out,  such  that 
it  is  likely  that  "proprietary" 
information  will  be  developed  and/or 
exchanged  under  the  agreement.  If  cost 
sharing  is  imequal  or  no  extensive 
research,  experimental,  developmental, 
engineering,  demonstration,  or  design 
activities  are  likely,  a  different  set  of 
provisions  may  be  appropriate.  The 
Agreement  Officer  is  expected  to 
complete  and/or  select  the  appropriate 
bracketed  language  under  the  provision 
for  those  paragraphs  dealing  with  data 
first  produced  under  the  cooperative 
agreement.  In  addition,  the  Agreement 
Officer  may,  in  consultation  with  the 
Center's  Patent  or  Intellectual  Property 
Counsel,  tailor  the  provision  to  fit  the 
partiCTilar  circumstances  of  the  program 
and/or  the  recipient's  need  to  protect 
specific  proprietary  information. 

Rights  in  Data  (XX/XX) 

(a)  Definitions 

Data,  means  recorded  information, 
regardless  of  form,  the  media  on  which  it 
may  be  recorded,  or  the  method  of  recording. 
The  term  includes,  but  is  not  limited  to.  data 
of  a  scientific  or  technical  nature,  computer 
software  and  documentation  thereof,  and 
data  comprising  commercial  and  financial 
information. 

(b)  DaU  Categories 

(1)  Genera!:  Data  exchanged  between 
NASA  and  Recipient  under  this  cooperative 
agreement  will  be  exchanged  without 
restriction  as  to  its  disclosure,  use  or 
duplication  except  as  otherwise  provided 
below  in  this  provision. 

(2)  Background  Data:  In  the  event  it  is 
necessary  for  Recipient  to  furnish  NASA 
with  Data  which  existed  prior  to.  or 
produced  outside  of,  this  cooperative 
agreement,  and  such  Data  embodies  trade 
secrets  or  comprises  commercial  or  financial 
information  which  is  privileged  or 
confidential,  and  such  Data  is  so  identified 
with  a  suitable  notice  or  legend,  the  Data  will 
be  maintained  in  confidence  and  disclosed 
and  used  by  NASA  and  its  contractors  (under 
suitable  protective  conditions)  only  for  the 
purpose  of  carrying  out  NASA's 
responsibilities  under  this  cooperative 
agreement.  Upon  completion  of  activities 
under  this  agreement,  such  Data  will  be 
disposed  of  as  requested  by  Recipient. 

(3)  Data  first  produced  by  Recipient:  In  the 
event  Data  first  produced  by  Recipient  in 
carrying  out  Recipient's  responsibilities 
under  this  cooperative  agreement  is 
furnished  to  NASA,  and  Recipient  considers 
such  Data  to  embody  trade  secrets  or  to 
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comprise  commercial  or  Rnancial 
information  which  is  privileged  or 
confidential,  and  such  Data  is  so  identified 
with  a  suitable  notice  or  legend,  the  Data  wall 
be  maintained  in  confidence  for  a  period  of 
[insert  "two"  to  "five")  years  af^er 
development  of  the  data  and  be  disclosed 
and  used  by  ["NASA"  or  "the  Government." 
as  appropriate]  and  its  contractors  (under 
suitable  protective  conditions)  only  for 
[insert  appropriate  purpose;  for  example: 
experimental:  evaluation;  research; 
development,  etc.]  by  or  on  behalf  of 
l'T>IASA"  or  "the  Government"  as 
appropriate]  during  that  period.  In  order  that 
["NASA"  or  the  "Government",  as 
appropriate)  and  its  contractors  may  exercise 
the  right  to  use  such  Data  for  the  purposes 
designated  above,  NASA,  upon  request  to  the 
Recipient,  shall  have  the  right  to  review  and 
request  delivery  of  Data  first  produced  by 
Recipient.  Delivery  shall  be  made  within  a 
time  period  specified  by  NASA. 

(4)  Data  first  produced  by  NASA :  As  to 
Data  first  produced  by  NASA  in  carrying  out 
NASA's  responsibilities  under  diis 
cooperative  agreement  and  which  Data 
would  embody  trade  secrets  or  would 
com{»iae  commercial  or  financial 
information  that  is  privileged  or  confidential 
if  it  had  been  obtained  from  the  Recipient, 
will  be  marked  with  an  appropriate  legend 
and  maintained  in  confidence  for  an  agreed 
to  period  of  up  to  ( )  years  (INSERT  A 
PERIOD  UP  TO  5  YEARS]  altar  development 
of  the  information,  with  the  express 
understanding  that  during  the  aforesaid 
period  such  I^ta  may  be  disclosed  and  used 
(under  suitable  protective  conditions)  by  or 
onbefaaif  of  the  Government  for  Government 
purposes  only,  and  thereafter  for  any  purpose 
whatsoever  without  restriction  on  disclosure 
and  use.  Recipient  agrees  not  to  difrlow  such 
Data  to  any  third  party  without  NASA's 
written  approval  until  the  aforementioned 
restricted  period  expires.  Use  of  this  data 
under  a  separate  cooperative  agreemmt  or 
contract  inued  to  a  party  other  than  the 
Recipient  far  die  purpose  of  coatiBuing  the 
protect  in  the  event  this  cooperative 
ayuwuent  is  terminated  by  either  party  shall 
conatituta  a  yovemment  purpose. 

(5)  Copyri^t— (i)  In  the  event  Data  is 
exriiangad  with  a  notice  indicating  the  Data 
is  protactad  under  copyright  as  a  published 
copyrighted  «rork,  or  are  deposited  for 
registration  as  a  puUishad  work  in  the  U.S. 
Copyright  Office,  the  following  paid-up 
licanaas  shall  apply: 

(A)  If  it  is  indicated  on  the  Data  that  the 
Data  existad  prior  to.  dr  was  produced 
outside  of,  this  agreement,  the  receiving  party 
and  others  acting  on  its  behalf,  may 
reproduce,  distribute,  and  prepare  derivative 
works  for  the  purpose  of  carrying  out  the 
receiving  party's  responsibilities  under  this 
cooperative  agreement;  and 

(B)  If  the  furnished  Data  does  not  contain 
the  indication  of  paragraph  (bMSMi)(A)  of  this 
section,  it  wrill  be  assumed  that  the  Data  was 
first  produced  under  this  agreement,  and  the 
receiving  party  and  others  acting  on  its 
behalf,  shall  be  granted  a  paid  up, 
nonexclusive,  irrevocable,  world-wide 
license  for  all  such  Data  to  reproduce. 
distribute  copies  to  the  public,  prepare 


derivative  works,  distribute  copies  to  the 
public,  and  perform  publicly  and  display 
publicly,  by  or  on  behalf  of  the  receiving 
party.  For  Data  that  is  computer  software,  the 
right  to  distribute  shall  be  limited  to 
potential  users  in  the  United  States. 

(ii)  When  claim  is  made  to  copyright,  the 
Recipient  shall  affix  the  applicable  copyright 
notice  of  17  U.S.C.  401  or  402  and 
acknowledgment  of  Government  sponsorship 
to  the  data  when  and  if  the  data  are  delivered 
to  the  GovemmenL 

(6)  Oral  and  visual  information.  If 
information  which  the  Recipient  considers  to 
embody  trade  secrets  or  to  comprise 
commercial  or  financial  information  which  is 
privileged  or  confidential  is  disclosed  orally 
or  visually  to  NASA,  such  information  must 
be  reduced  to  tangible,  recorded  form  (Le., 
converted  into  Data  as  defined  herein), 
identified  and  marked  with  a  suitable  notice 
or  legend,  and  furnished  to  NASA  within  10 
days  after  such  oral  or  visual  disclosure,  or 
NASA  shall  have  no  duty  to  limit  or  restrict, 
and  shall  not  incur  any  liability  for,  any 
disclosure  and  use  of  such  information. 

(7)  Disciaimer  of  Liability.  Notwithstanding 
the  above,  NASA  shall  not  be  restricted  in. 
nor  incur  any  liability  for,  the  disclosure  and 
use  of: 

(i)  Data  not  identified  writh  a  suitable 
notice  or  legend  as  set  in  paragraph  (bK2)  of 
this  section;  nor 

(ii)  Information  contained  in  any  Data  for 
which  disclosure  and  use  is  restricted  under 
paragraphs  (bXZ)  or  (3)  of  this  section,  if  such 
information  is  or  becomes  generally  known 
without  breach  of  the  above,  is  known  to  or 
is  generated  by  NASA  independently  of 
carrying  out  responsibilities  under  this 
agreement,  is  rightfully  received  from  a  third 
party  without  restriction,  or  is  included  in 
data  which  Participant  has,  or  is  required  to 
furnish  to  the  U.S.  Government  without 
restriction  on  disclosure  and  use. 

(c)  Uarkiag  of  Data.  Any  Data  delivered 
under  this  cooperative  agreement,  by  NASA 
or  the  Recipient,  shall  be  marked  with  a 
suitable  notice  or  legend  indicating  the  data 
was  generated  under  this  cooper^ve 
agreement. 

(d)  Lower  Tier  Agreements.  The  Recipient 
shall  include  this  provision,  suitably 
modified  to  identify  the  parties,  in  M 
subcontracts  or  lower  tier  agrennents. 
regardless  of  tier,  for  experimental, 
developmental,  or  research  iwork. 

(End  of  provision) 


1274MS 
IliprManMtw* 


afWawTarh— iiny 


(jouiao 

(a)  For  purposes  of  administration  of  the 
clause  of  this  cooperative  agreement  entitled 
"PATENT  RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (LARGE  BUSINESS)"  or 
"PATENT  RK31TS— RETENTION  BY  THE 
CONTRACTOR  (SMALL  BUSINESS)"  the 
folfowing  named  representatives  are  hereby 
designated  by  the  Agreement  Officer  to 
administer  such  clause: 

Title/Office  Code/Address 
New  Technology 


Representative 

Patent 

Representative 

(b)  Reports  of  reportable  items,  and 
disclosure  of  subject  inventions,  interim 
reports,  final  reports,  utilization  reports,  and 
other  reports  required  by  the  clause,  as  well 
as  any  correspondence  with  respect  to  such 
matters,  should  be  directed  to  the  New 
Technology  Representative  unless 
transmitted  in  response  to  correspondence  or 
request  from  the  Patent  Representative. 
Inquiries  or  requests  regarding  disposition  of 
rights,  election  of  rights,  or  related  matters 
should  be  directed  to  the  Patent 
Representative.  This  clause  shall  be  included 
in  any  subcontract  hereunder  requiring 
'PATENT  RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (LARGE  BUSINESS)"  dause 
or  "PATENT  RIGHTS  -RETENTION  BY  THE 
CONTRACTOR  (SMALL  BUSINESS)"  clause, 
unless  otherwise  authorized  or  directed  by 
the  Agreement  Officer.  The  respective 
responsibilities  and  authorities  of  the  above- 
named  representatives  ara  set  forth  in  NFS 
1827.305-370. 
(End  of  provision) 

f1Z74J07    niipillil, 
Dispalai  (XX/XX) 

(a)  In  the  event  that  a  disagreement  arises, 
representatives  of  the  parlies  shall  enter  into 
discussions  in  good  faith  and  in  a  timely  and 
cooperativa  manner  to  seek  resolution.  U 
these  discussioiu  do  not  result  in  a 
satisfactory  solution,  the  aggrieved  party  may 
seek  a  decision  from  the  Dispute  RMolution 
Official  under  paragrafA  (b)  of  this  provision. 
This  request  must  be  presented  no  mora  than 
(3)  three  months  after  the  events  giving  rise 
to  the  disagreement  have  occurred. 

(b)  The  aggrieved  party  may  submit  a 
written  request  far  a  dedsion  to  the  Cmter 
Ombudsman,  who  is  designated  as  the 
Dispute  Resolution  Official  The  written 
request  shall  include  a  statement  of  the 
relevant  facts,  a  diacussion  of  the  unresolved 
issues,  and  a  specification  of  the  clarification, 
relief,  or  remedy  sought.  A  copy  of  this 
written  request  and  all  accompanying 
materials  must  be  provided  to  the  oth(Br  party 
at  the  same  time.  'The  other  party  shall 
submit  a  written  position  on  the  mattan  in 
dispute  within  tUity  (30)  calendar  days  after 
receiving  this  notification  that  a  deciston  has 
been  requested.  The  Diq>ute  Resolution 
Official  shall  conduct  a  review  of  the  matters 
in  dispute  and  render  a  decision  in  writing 
within  thirty  (30)  calendar  days  of  receipt  of 
such  written  position. 

(End  of  provision) 

f1274JM    mmiumpeyiiiwm. 

Milaitone  PayMola  (XX/XX) 

(a)  By  submission  of  the  first  invoice,  the 
Recipient  is  certifying  that  it  has  an 
established  accotmting  system  whidi 
complies  with  generally  accepted  accounting 
principles,  with  the  requirements  of  this 
agreement,  and  that  appropriate 
arrangements  have  been  made -for  receiving, 
distributing,  and  accounting  for  Fednal 
hinds  received  under  this  agreement 

(b)  Paymente  will  be  made  upon  the 
following  milestones:  (The  schedule  for 
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payments  may  be  based  upon  the  Recipient's 
completion  of  specific  tasks,  submission  of 
specified  reports,  or  whatever  is  appropriate.] 

Date/Payment  Milestone/Amount 

(c)  Upon  submission  by  the  recipient  of 
invoices  in  accordance  with  the  provisions  of 
the  agreement  and  upon  certification  by 
NASA  of  completion  of  the  payable 
milestone,  the  Agreement  Officer  shall 
authorize  payment.  Payment  shall  be  made 
within  30  calendar  days  after  receipt  of 
proper  invoice.  Payment  shall  be  considered 
as  bieing  made  on  the  date  of  electronic  funds 
transfer.  A  proper  invoice  must  include  the 
following: 

(i)  Name  and  address  of  the  Recipient. 

(ii)  Invoice  date  (The  Recipient  is 
encouraged  to  date  invoices  as  close  as 
possible  to  the  date  of  the  mailing  or 
transmission). 

(iii)  Cooperative  agreement  number. 

(iv)  Description,  milestone,  and  extended 
price  of  efforts/tasks  performed. 

(v)  Payment  terms. 

(vi)  Name  and  address  of  Recipient  official 
to  whom  payment  is  to  be  sent  (Must  be  the 
same  as  that  in  the  cooperative  agreement  or 
in  a  proper  notice  of  assignment). 

(vii)  Name  (vrfaere  practicable),  title,  phone 
number,  and  mailing  address  of  the  person  to 
be  notified  in  the  event  of  a  defective  invoice. 

(viii)  Any  other  information  or 
documenUtion  required  by  the  cooperative 
agreement 

(ix)  Tajqiayer  identification  number  (TIN). 

(x)  While  not  required,  the  recipient  is 
strongly  anootuagad  to  assign  an 
identification  number  to  each  invoioe. 

(d)  A  pajrment  milestone  may  be 
successfully  completod  in  advance  of  the 
date  appearing  in  parapaph  (b)  of  dus 
section.  However,  pajrmant  shall  not  be  made 
prior  to  that  date  without  the  written  consent 
of  the  Agreement  Officer. 

(e)  The  recipient  is  not  entitled  to  partial 
payment  for  partial  oomplation  of  a  payment 
milestone. 

(f)  Unless  approved  by  the  Agreement 
Officer,  all  preceding  payment  milestones 
must  be  completed  belara  payment  can  be 
made  far  the  next  payment  milasttma 

(gXi)  If  the  Recipient  is  authorized  to 
submit  invoioas  directly  to  the  NASA  paying 
office,  the  original  invoice  should  be 
submittadto: 

(Insert  the  mailing  address  for  submission  of 
cost  vouchers] 

(ii)  If  the  Radpient  is  not  audiorizBd  to 
submit  invoioes  directly  to  the  NASA  payii^ 
office,  the  original  invoice  should  be 
submitted  to  the  Apaement  Officer  for 
certification. 

(iii)  Copies  of  the  recipient's  invoice 
should  be  submitted  to  the  following  offices: 

(A)  Copy  1— NASA  Agreement  Officer. 

(B)  Copy  2— Auditor. 

(C)  Copy  3— Contract  administration  office. 

(D)  Copy  4— Project  management  office. 

(E)  Copy  5 — Other  recipiente  as  designated 
by  the  Agreement  Officer. 

(End  of  provision) 


11274.909    Term  of  agrMment 
Term  of  Agreement  (XX/XX) 

(a)  The  agreement  conunences  on  the 
effective  date  indicated  on  the  attached  cover 
sheet  and  continues  until  the  expiration  date 
indicated  on  the  attached  cover  sheet  unless 
terminated  by  either  party.  If  all  resources  are 
expended  prior  to  the  expiration  date  of  the 
agreement,  the  parties  have  no  obligation  to 
continue  performance  and  may  elect  to  cease 
at  that  point.  The  parties  may  extend  the 
expiration  date  if  additional  time  is  required 
to  complete  the  milestones  at  no  increase  in 
Government  resources.  Requests  for  approval 
for  no-cosf  extensions  must  be  forwarded  to 
the  NASA  Agreement  Officer  no  later  than 
ten  days  prior  to  the  expiration  of  the  award 
to  be  considered. 

(b)  Provisions  of  this  Agreement,  which,  by 
their  express  tenns  or  by  necessary 
implication,  apply  for  periods  of  time  other 
than  that  specified  as  the  agreement  term, 
shall  be  given  effect,  notwithstanding 
expiratitm  of  the  term  of  the  agreement 
(End  of  provision) 


11274.010 


(XX/XX) 

This  is  a  cooperative  agreement  as  defined 
in  31  U.S.C.  6305  (the  Chiles  Act)  and  is 
entered  into  pursuant  to  the  authority  of  42 
U.S.Q  2451.  at  saq.  (the  Space  Act). 
(End  of  provision) 

f1274J11 


(XX/XX) 

(a)  Drfitutions. 

(1)  "Administrator"  means  the 
Adnunistrator  or  Depufy  Administrator  of 
NASA. 

(2)  "Invention"  means  any  invention  or 
diaoovary  wliich  is  or  may  be  patentable  or 
otherwise  protoctabie  under  Title  35  of  the 
United  States  Code. 

(3)  "Made"  when  used  in  relation  to  any 
inventimi  means  the  conception  or  first 
actual  reductioa  to  practice  such  invention. 

(4)  "Nonprofit  organiTation"  means  a 
donwstic  university  or  other  institution  of 
higher  education  or  an  organiation  of  the 
type  deacribed  in  aaotion  S01(cN3)  of  the 
Internal  Revenue  Code  of  19S4  (26  U.&C. 
SOl(c))  and  exempt  from  taxatioa  under 
aaction  S01(a)  of  the  Internal  Revenue  Code 
(26  U.S.C  S01(a)).  or  any  domestic  nonprofit 
scientific  or  educational  organization 
qualified  under  a  State  nonprofit 
organization  stetute. 

(5)  "Practical  application"  means  to 
manufacture,  in  me  case  of  a  composition  or 
product:  to  practice,  in  the  case  of  a  process 
or  method:  or  to  operate,  in  the  caae  of  a 
machine  or  system;  and,  in  each  case,  under 
such  conditions  as  to  esteblish  that  the 
invention  is  being  utilized  and  that  ite 
benefits  ara,  to  the  extent  pumitted  by  law 
or  Government  regulations,  available  to  the 
public  on  reasonable  terms. 

(6)  "Recipient"  means: 

(i)  The  signatory  Recipient  party  or  parties 
on 

(ii)  The  Consortium,  where  a  Consortium 
has  been  formed  for  carrying  out  Recipient 
responsibilities  under  this  agreement 


(7)  "Small  Business  Firm"  means  a 
domestic  small  business  concern  as  defined 
at  15  U.S.C.  632  and  implementing 
regulations  of  the  Administrator  of  the  Small 
Business  Administration.  (For  the  purpose  of 
this  definition,  the  size  standard  contained  in 
13  CFR  121.901  through  121.911  will  be 
used.) 

(8)  "Subject  Invention"  means  any 
invention  of  a  Recipient  and/or  Government 
emplo3ree  conceived  or  first  actually  reduced 
to  practice  in  the  performance  of  work  under 
this  Agreement. 

(9)  "Manufactured  substantially  in  the 
United  States"  means  the  product  must  have 
over  50  percent  of  its  components 
manufsctured  in  the  United  Stetes.  This 
requirement  is  met  if  the  cost  to  the  Redpient 
of  the  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  components 
required  to  make  the  product.  (In  making  this 
determination  only  the  product  and  its 
components  shall  be  considered.)  The  cost  of 
each  component  includes  transportation 
costs  to  the  place  of  incorporation  into  the 
product  and  any  applicable  duty  (whether  or 
not  a  duty-free  entry  certificate  is  issued). 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  whidi  determinations  have 
been  made  in  accordance  with  FAR 
25.102(aK3)  and  (4)  are  treated  as  domestic. 
Scrap  generated,  collected,  and  prepared  for 
processing  in  the  United  Stetes  is  considered 
domestic 

(b)  Allocation  of  Prindpal  Rights. 

(1)  Redpient  Inventions.  For  other  than 
Small  Businaes  Firm  or  Nonprofit 
organization  Radpiente.  the  "PATENT 
RIGHTS— RETENTION  BY  RECIPIENT 
(LARGE  BUSINESS)"  provision  applies.  For 
Small  Business  Firm  and  Nonprofit 
organization  Recipients,  the  "PATENT 
RIGHTS— RETENTION  BY  RECIPIENT 
(SMALL  BUSINESS)"  provision  i 

(2)  NASA  Inventions.  NK&A  will  i 
reasonable  efforts  to  report  inventions  made 
by  NASA  emplojreas  as  a  consequence  of,  or 
which  bear  a  direct  relation  to,  Am 
performance  of  specified  NASA  activities 
under  this  cooperative  ayeament  and,  upon 
timriy  request,  NASA  will  use  its  bast  efforts 
to  pant  the  Redpient  or  designated 
Conaortium  Meinber  (if  applicable)  the  first 
<^>tion  to  acquire  either  an  exdusive  or 
partially  exdusive,  revocable,  royalty-bearing 
license,  on  terms  to  be  subsequenUy 
negotiated,  for  any  patent  applications  and 
patentt  covering  such  inventions,  and  subject 
to  the  license  reserved  in  paragraph  (bMSKi) 
of  this  section.  Upon  application  in 
compliance  with  37  CFR  part  404 — Licensing 
of  Government  Owned  Inventions,  the 
Redpient  or  each  Consortium  Member  (if 
applicable),  shall  be  granted  a  revocable, 
nonexdusive,  royalty-free  license  in  each 
patent  application  filed  in  any  country  on  a 
subject  invention  and  any  resulting  patent  in 
which  the  Government  acquires  title.  Each 
nonexclusive  license  may  extend  to 
subsidiaries  and  affiliates,  if  any.  within  the 
corporate  structiua  of  the  licensee  and 
indudes  the  right  to  grant  sublicenses  of  the 
same  scope  to  the  extent  the  licensee  was 
legally  obligated  to  do  so  at  the  time  the 
cooperative  agreement  was  signed. 
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(3)  NASA  Contractor  Inventions.  In  the 
event  NASA  contractors  are  tasked  to 
perform  work  in  support  of  specified  NASA 
activities  under  this  cooperative  agreement 
and  inventions  are  made  by  contractor 
employees,  the  recipient  will  normally  retain 
title  to  its  employee  inventions  in  accordance 
with  35  U.S.C.  202. 14  CFR  part  1245.  and 
E.O.  12591.  In  the  event  the  recipient  decides 
not  to  pursue  right  to  title  in  any  such 
invention  and  NASA  obtains  title  to  such 
inventions.  NASA  will  use  reasonable  efforts 
to  report  such  inventions  and.  upon  timely 
request.  NASA  will  use  its  best  efforts  to 
grant  the  Recipient  or  designated  Consortium 
Member  (if  applicable)  the  firs!  option  to 
acquire  either  an  exclusive  or  partially 
exclusive,  revocable,  royalty-bearing  license, 
upon  terms  to  be  subsequently  negotiated,  for 
any  patent  applications  and  patents  covering 
such  inventions,  and  subject  to  the  license 
reserved  in  paragraph  (b)(5](ii)  of  this 
section.  Upon  application  in  compliance 
with  37  CFR  part  404 — Licensing  of 
Government  Owned  Inventions,  the 
Recipient  or  each  Consortium  Member  (if 
applicable),  shall  be  granted  a  revocable, 
nonexclusive,  royalty-free  license  in  each 
patent  application  filed  in  any  country  on  a 
subject  invention  and  any  resulting  patent  in 
which  the  Govenmient  acquires  title.  Each 
nonexclusive  license  may  extend  to 
subsidiaries  and  affiliates,  if  any.  within  the 
corporate  structure  of  the  licensee  and 
includes  the  right  to  grant  sublicenses  of  the 
same  scope  to  the  extent  the  licensee  was 
legally  obligated  to  do  so  at  the  time  the 
cooperative  agreement  was  signed. 

(4)  Joint  NASA  and  Recipient  Inventions. 
NASA  and  Recipient  agree  to  use  reasonable 
efforts  to  identify  and  report  to  each  other 
any  inventions  made  jointly  between  NASA 
employees  (or  employees  of  NASA 
contractors)  and  employees  of  Recipient. 

(i)  For  other  than  small  business  firms  and 
nonprofit  organizations  the  Administrator 
may  agree  that  the  United  States  will  refrain 
from  exercising  its  undivided  interest  in  a 
manner  inconsistent  with  Recipient's 
commercial  interest  and  to  cooperate  with 
Recipient  in  obtaining  patent  protection  on 
its  undivided  interest  on  any  waived 
inventions  subject,  however,  to  the  condition 
that  Recipient  makes  its  best  efforts  to  bring 
the  invention  to  the  point  of  practical 
application  at  the  earliest  practicable  time.  In 
the  event  that  the  Administrator  determines 
that  such  efforts  are  not  undertaken,  the 
Administrator  may  void  NASA's  agreement 
to  refrain  from  exercising  its  undivided 
interest  and  grant  licenses  for  the  practice  of 
the  invention  so  as  to  further  its 
development.  In  the  event  that  the 
Administrator  decides  to  void  NASA's 
agreement  to  refrain  from  exercising  its 
undivided  interest  and  grant  licenses  for  this 
reason,  notice  shall  be  given  to  the 
Inventions  and  Contributions  Board  as  to 
why  such  action  should  not  be  taken.  Either 
alternative  will  be  subject  to  the  applicable 
license  or  licenses  reserved  in  paragraph 
(b)(5)  of  this  section. 

(ii)  For  small  business  firms  and  nonprofit 
organization,  NASA  may  assign  or  transfer 
whatever  rights  it  may  acquire  in  a  subject 
invention  from  its  employee  to  the  Recipient 
as  authorized  by  35  U.S.C.  2012(e). 


(5)  Minimum  rights  reserved  by  the 
Government.  Any  license  or  assignment 
granted  Recipient  pursuant  to  paragraphs 
(b)(2),  (b)(3),  or  (b)(4)  of  this  section  will  be 
subject  to  the  reservation  of  the  following 
licenses: 

(i)  As  to  inventions  made  solely  or  jointly 
by  NASA  employees,  the  irrevocable,  royalty- 
free  right  of  the  Government  of  the  United 
States  to  practice  and  have  practiced  the 
invention  by  or  on  behalf  of  the  United 
States;  and 

(ii)  As  to  inventions  made  solely  by,  or 
jointly  with,  employees  of  NASA  contractors, 
the  rights  in  the  Government  of  the  United 
States  as  set  forth  in  paragraph  (b)(5)(i)  of  this 
section,  as  well  as  the  revocable, 
nonexclusive,  royalty-free  license  in  the 
contractor  as  set  forth  in  14  CFR  1245.108. 

(6)  Preference  for  United  States 
manufacture.  The  Recipient  agrees  that  any 
products  embodying  subject  inventions  or 
produced  through  the  use  of  subject 
inventions  shall  be  manufactured 
substantially  in  the  United  States.  However, 
in  individual  cases,  the  requirement  to 
manufacture  substantially  in  the  United 
States  may  be  waived  by  the  Associate 
Administrator  for  Procurement  (Code  HS) 
with  the  concurrence  of  the  Associate 
General  Counsel  for  Intellectual  Property 
upon  a  showing  by  the  Recipient  that  under 
the  circumstances  domestic  manufacture  is 
not  commercially  feasible. 

(7)  Work  performed  by  the  Recipient  under 
this  cooperative  agreement  is  considered 
undertaken  to  carry  out  a  public  purpose  of 
support  and/or  stimulation  rather  than  for 
acquiring  property  or  services  for  the  direct 
benefit  or  use  of  the  Government. 
Accordingly,  such  work  by  the  Recipient  is 
not  considered  "by  or  for  the  United  States" 
and  the  Government  assumes  no  liability  for 
infringement  by  the  Recipient  under  28 
use.  1498. 

(End  of  provision) 

S  1274.912    Patent  Right*— Ratantion  by 
tha  radpiant  (larga  tiuainaaa). 

Patent  Rights— Retention  by  the  Redpient 
(Large  Business)  (X3C/XX) 

(a)  Definitions. 

(1)  "Administrator."  as  used  in  this  clause, 
means  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration 
(NASA)  or  duly  authorized  representative. 

(2)  "Invention,"  as  used  in  this  clause, 
means  any  invention  or  discovery  which  is 
or  may  be  patentable  or  otherwise  protectable 
under  title  35  of  the  U.S.C. 

(3)  "Made,"  as  used  in  relation  to  any 
invention,  means  the  conception  or  first 
actual  reduction  to  practice  such  invention. 

(4)  "Nonprofit  organization,"  as  used  in 
this  clause,  means  a  domestic  university  or 
other  institution  of  higher  education  or  an 
organization  of  the  type  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954  (26  U.S.C.  501(c))  and  exempt  from 
taxation  under  section  501(a)  of  the  Internal 
Revenue  Code  (26  U.S.C.  501(a)),  or  any 
domestic  nonprofit  scientific  or  educational 
organization  qualified  under  a  State 
nonprofit  organization  statute. 

(5)  "Practical  application,"  as  used  in  this 
clause,  means  to  manufacture,  in  the  case  of 


a  composition  or  product;  to  practice,  in  the 
case  of  a  process  or  method;  or  to  operate,  in 
ca.se  of  a  machine  or  system;  and,  in  each, 
case,  under  such  conditions  as  to  establish 
that  the  invention  is  being  utilized  and  that 
its  benefits  are,  to  the  extent  permitted  by 
law  or  Government  regulations,  available  to 
the  public  on  reasonable  terms. 

(6)  "Reportable  item,"  as  used  in  this 
clause,  means  any  invention,  discovery, 
improvement,  or  innovation  of  the  Recipient, 
whether  or  not  the  same  is  or  may  be 
patentable  or  otherwise  protectable  under 
Title  35  of  the  United  States  Code,  conceived 
or  first  actually  reduced  to  practice  in  the 
performance  of  any  work  under  this  contract 
or  in  the  performance  of  any  work  that  is 
reimbursable  under  any  clause  in  this 
contract  providing  for  reimbursement  of  costs 
incurred  prior  to  the  effective  date  of  this 
contract. 

(7)  "Small  business  firm."  as  used  in  this 
clause,  means  a  domestic  small  business 
concern  as  defined  at  15  U.S.C.  632  and 
implementing  regulations  of  the 
Administrator  of  the  Small  Business 
Administration.  (For  the  purpose  of  this 
definition,  the  size  standard  contained  in  13 
CFR  121.901  through  121.911  v«ll  be  used.) 

(8)  "Subject  invention,"  as  used  in  this 
clause,  means  any  reportable  item  which  is 
or  may  be  patentable  or  otherwise  protectable 
under  Title  35  of  the  United  States  Code,  or 
any  novel  variety  of  plant  that  is  or  may  be 
protectable  under  the  Plant  Variety 
Protection  Act  (7  U.S.C.  2321,  et  seq.). 

(9)  "Manufactured  substantially  in  the 
United  States"  means  the  product  must  have 
over  50  percent  of  its  components 
manufactured  in  the  United  States.  This 
requirement  is  met  if  the  cost  to  the  Recipient 
of  the  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  components 
required  to  make  the  product.  (In  making  this 
determination  only  the  product  and  its 
components  shall  be  considered.)  The  cost  of 
each  component  includes  transportation 
costs  to  the  place  of  incorporation  into  the 
product  and  any  applicable  duty  (whether  or 
not  a  duty-fr«e  enfry  certificate  is  issued). 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  which  determinations  have 
been  made  in  accordance  with  Federal 
Acquisition  Regulation  25.102(a)(3)  and  (4) 
are  treated  as  domestic.  Scrap  generated, 
collected,  and  prepared  for  processing  in  the 
United  States  is  considered  domestic. 

(b)  Allocation  of  principal  rights — (1) 
Presumption  of  title,  (i)  Any  reportable  item 
that  the  Administrator  considers  to  be  a 
subject  invention  shall  be  presumed  to  have 
been  made  in  the  manner  specified  in 
paragraph  (1)  or  (2)  of  section  305(a)  of  the 
National  Aeronautics  and  Space  Act  of  1958 
(42  U.S.C.  2457(a))  (hereinafter  called  "the 
Act"),  and  the  above  presumption  shall  be 
conclusive  unless  at  the  time  of  reporting  the 
reportable  item  the  Recipient  submits  to  the 
Agreement  Officer  a  written  statement, 
containing  supporting  details,  demonstrating 
that  the  reportable  item  was  not  made  in  the 
manner  specified  in  paragraph  (1)  or  (2)  of 
section  305(a)  of  the  Act. 

(ii)  Regardless  of  whether  title  to  a  given 
subject  invention  would  otherwise  be  subject 
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to  an  advance  waiver  or  is  the  subject  of  a 
petition  for  waiver,  the  Recipient  may 
nevertheless  file  the  statement  described  in 
paragraph  (b)(l)(i)  of  this  section.  The 
Administrator  will  review  the  information 
furnished  by  the  Recipient  in  any  such 
statement  and  any  other  available 
information  relating  to  the  circumstances 
surrounding  the  making  of  the  subject 
invention  and  will  notify  the  Recipient 
whether  the  Administrator  has  determined 
that  the  subject  invention  was  made  in  the 
manner  specified  in  paragraph  (1)  or  (2)  of 
section  305(a)  of  the  Act. 

(2)  Property  rights  in  subject  inventions. 
Each  subject  invention  for  which  the 
presumption  of  paragraph  (b)(l)(i)  of  this 
section  is  conclusive  or  for  which  there  has 
been  a  determination  that  it  was  made  in  the 
manner  specified  in  paragraph  (1)  or  (2)  of 
section  305(a)  of  the  Act  shall  be  the 
exclusive  property  of  the  United  States  as 
represented  by  NASA  unless  the 
Administrator  waives  all  or  any  part  of  the 
rights  of  the  United  States,  as  provided  in 
paragraph  Cb)(3)  of  this  section. 

(3)  Waiver  of  rights.— (i)  Section  305(f)  of 
the  Act  provides  for  the  promulgation  of 
regulations  by  which  the  Administrator  may 
waive  the  ri^ts  of  the  United  States  with 
respect  to  any  invention  or  class  of 
inventions  made  or  that  may  be  made  under 
conditions  specified  in  paragraph  (1)  or  (2)  of 
section  305(a)  of  the  Act.  The  promulgated 
NASA  Patent  Waiver  Regulations,  14  CFR 
part  1245,  subpart  1,  have  adopted  the 
Presidential  memorandum  on  Government 
Patent  Policy  of  February  18, 1983,  as  a  guide 
in  acting  on  petitions  (requests)  for  such 
waiver  of  rights. 

(ii)  As  provided  in  14  CFR  part  1245, 
subpart  1,  Recipients  may  petition,  either 
prior  to  execution  of  the  Agreement  or  within 
30  days  after  execution  of  the  Agreement,  for 
advance  waiver  of  rights  to  any  or  all  of  the 
inventions  that  may  be  made  under  an 
Agreement.  If  such  a  petition  is  not 
submitted,  or  if  after  submission  it  is  denied, 
the  Recipient  (or  an  employee  inventor  of  the 
Recipient  may  petition  for  waiver  of  rights  to 
an  identified  subject  invention  within  eight 
months  of  first  disclosure  of  invention  in 
accordance  with  paragraph  (e)(2)  of  this 
section  or  within  such  longer  period  as  may 
be  authorized  in  accordance  with  14  CFR 
1245.105.  Further  procedures  are  provided  in 
the  REQUESTS  FOR  WAIVER  OF  RIGHTS- 
LARGE  BUSINESS  provision. 

(c)  Minimum  rights  reserved  by  the 
Government — (1)  With  respect  to  each 
Recipient  subject  invention  for  which  a 
waiver  of  rights  is  applicable  in  accordance 
with  14  CFR  part  1245,  subpart  1,  the 
Government  reserves — 

(i)  An  irrevocable,  royalty-frvcT  license  for 
the  practice  of  such  invention  throughout  the 
world  by  or  on  behalf  of  the  United  States  or 
any  foreign  government  in  accordance  with 
any  treaty  or  agreement  with  the  United 
States;  and 

(ii)  Such  other  rights  as  stated  in  14  CFR 
1245.107. 

(2)  Nothing  contained  in  this  paragraph 
shall  be  considered  to  grant  to  the 
Govenmient  any  rights  with  respect  to  any 
invention  other  than  a  subject  invention. 


(d)  Minimum  rights  to  the  Recipient — (1) 
The  Recipient  is  hereby  granted  a  rev'ocable, 
nonexclusive,  royalty-fi^  license  in  each 
patent  application  filed  in  any  country  on  a 
Recipient  subject  invention  and  any  resulting 
patent  in  which  the  Government  acquires 
title,  unless  the  Recipient  fails  to  disclose  the 
subject  invention  within  the  times  specified 
in  paragraph  (e)(2)  of  this  section.  The 
Recipient's  license  extends  to  its  domestic 
subsidiaries  and  affiliates,  if  any.  within  the 
corporate  structure  of  which  the  Recipient  is 
a  party  and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the  extent 
the  Recipient  was  legally  obligated  to  do  so 
at  the  time  the  contract  was  awarded.  The 
license  is  transferable  only  with  the  approval 
of  the  Administrator  except  when  transferred 
to  the  successor  of  that  part  of  the  Recipient's 
business  to  which  the  invention  pertains. 

(2)  The  Recipient's  domestic  license  may 
be  revoked  or  modified  by  the  Administrator 
to  the  extent  necessary  to  achieve 
expeditious  practical  application  of  the 
subject  invention  pursuant  to  an  application 
for  an  exclusive  license  submitted  in 
accordance  with  14  CFR  part  1245,  subpart 
3,  Licensing  of  NASA  Inventions.  This 
license  will  not  be  revoked  in  that  field  of 
use  or  the  geographical  areas  in  which  the 
Recipient  has  achieved  practical  application 
and  continues  to  make  the  benefits  of  the 
invention  reasonably  accessible  to  the  public. 
The  license  in  any  foreign  country  may  be 
revoked  or  modified  at  the  discretion  of  the 
Administrator  to  the  extent  the  Recipient,  its 
licensees,  or  its  domestic  subsidiaries  or 
affiliates  have  failed  to  achieve  practical 
application  in  that  foreign  country. 

(3)  Before  revocation  or  modification  of  the 
license,  the  Recipient  will  be  provided  a 
written  notice  of  the  Administrator's 
intention  to  revoke  or  modify  the  license,  and 
the  Recipient  will  be  allowed  30  days  (or 
such  other  time  as  may  be  authorized  by  the 
Administrator  for  good  cause  shown  by  the 
Recipient)  after  the  notice  to  show  cause  why 
the  license  should  not  be  revoked  or 
modified.  The  Recipient  has  the  right  to 
appeal,  in  accordance  with  14  CFR  1245.112. 
any  decision  concerning  the  revocation  or 
modification  of  its  license. 

(e)  Invention  identification,  disclosures, 
and  reports — (1)  The  Recipient  shall  establish 
and  maintain  active  and  effective  procedures 
to  assure  that  reportable  items  are  promptly 
identified  and  disclosed  to  Recipient 
personnel  responsible  for  the  administration 
of  this  clause  within  six  months  of 
conception  and/or  first  actual  reduction  to 
practice,  whichever  occurs  first  in  the 
performance  of  work  under  this  contract. 
These  procedures  shall  include  the 
maintenance  of  laboratory  notebooks  or 
equivalent  records  and  other  records  as  are 
reasonably  necessary  to  document  the 
conception  and/or  the  first  actual  reduction 
to  practice  of  the  reportable  items,  and 
records  that  show  that  the  procedures  for 
identifying  and  disclosing  reportable  items 
are  followed.  Upon  request,  the  Recipient 
shall  furnish  the  Agreement  Officer  a 
description  of  such  procedures  for  evaluation 
and  for  determination  as  to  their 
effectiveness. 

(2)  The  Recipient  will  disclose  each 
reportable  item  to  the  Agreement  Officer 


within  two  months  after  the  inventor 
discloses  it  in  writing  to  Recipient  personnel 
responsible  for  the  administration  of  this 
clause  or.  if  earlier,  within  six  months  after 
the  Recipient  becomes  aware  that  a 
reportable  item  has  been  made,  but  in  any 
event  for  subject  inventions  before  any  on 
sale,  public  use,  or  publication  of  such 
invention  known  to  the  Recipient.  The 
disclosure  to  the  agency  shall  be  in  the  form 
of  a  written  report  and  shall  identify  the 
Agreement  under  which  the  reportable  item 
was  made  and  the  inventor(s)  or  innovatoHs). 
It  shall  be  sufficiently  complete  in  technical 
detail  to  convey  a  clear  understanding,  to  the 
extent  known  at  the  time  of  the  disclosure, 
of  the  nature,  purpose,  operation,  and 
physical,  chemical,  biological,  or  electrical 
characteristics  of  the  reportable  item.  The 
disclosure  shall  also  identify  any  publication, 
on  sale,  or  public  use  of  any  subject 
invention  and  whether  a  manuscript 
describing  such  invention  has  been 
submitted  for  publication  and,  if  so,  whether 
it  has  been  accepted  for  publication  at  the 
time  of  disclosure.  In  addition,  after 
disclosure  to  the  agency,  the  Recipient  will 
promptly  notify  the  agency  of  the  acceptance 
of  any  manuscript  describing  a  subject 
invention  for  publication  or  of  any  on  sale  or 
public  use  planned  by  the  Recipient  for  such 
invention. 

(3)  The  Recipient  shall  furnish  the 
Agreement  Officer  the  following: 

(i)  Interim  reports  every  12  months  (or 
such  longer  period  as  may  be  sp>ecified  by  the 
Agreement  Officer)  from  the  date  of  the 
Agreement,  listing  reportable  items  during 
that  period,  and  certifying  that  all  reportable 
items  have  been  disclosed  (or  that  there  are 
no  such  inventions)  and  that  the  procedures 
required  by  paragraph  (e)(1)  of  this  section 
have  been  followed. 

(ii)  A  final  report,  within  three  months 
after  completion  of  the  work,  listing  all 
reportable  items  or  certifying  that  there  were 
no  such  reportable  items,  and  listing  all 
subcontracts  at  any  tier  containing  a  patent 
rights  clause  or  certifying  that  there  were  no 
such  subcontracts. 

(4)  The  Recipient  agrees,  upon  written 
request  of  the  Agreement  Officer,  to  furnish 
additional  technical  and  other  information 
available  to  the  Recipient  as  is  necessary  for 
the  preparation  of  a  patent  application  on  a 
subject  invention  and  for  the  prosecution  of 
the  patent  application,  and  to  execute  all 
papers  necessary  to  file  patent  applications 
on  subject  inventions  and  to  establish  the 
Government's  rights  in  the  subject 
inventions. 

(5)  The  Recipient  agrees,  subject  to  48  CFR 
(FAR)  27.302(j),  that  the  Government  may 
duplicate  and  disclose  subject  invention 
disclosures  and  all  other  reports  and  papers 
furnished  or  required  to  be  furnished 
pursuant  to  this  clause. 

(f)  Examination  of  records  relating  to 
inventions — (1)  The  Agreement  Officer  or 
any  authorized  representative  shall,  pursuant 
to  the  Retention  and  Examination  of  Records 
provision  of  this  coopterative  agreement,  have 
the  right  to  examine  any  books  (including 
laboratory  notebooks),  records,  and 
documents  of  the  Recipient  relating  to  the 
conception  or  first  actual  reduction  to 
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practice  of  inventions  in  the  same  field  of 
technology  as  the  work  under  this  conlract  to 
determine  whether — 

(i)  Any  such  inventions  are  subject 
inventions; 

(ii)  The  Recipient  has  established  and 
maintained  the  procedures  required  by 
paragraph  (e)(1)  of  this  section;  and 

(iii)  The  Recipient  and  its  inventors  have 
complied  with  the  procedures. 
-  (2)  If  the  Agreement  Officer  teams  of  an 
unreported  Recipient  invention  that  the 
Agreement  Officer  believes  may  be  a  subject 
inventions,  the  Recipient  may  be  required  to 
disclose  the  invention  to  the  agency  for  a 
determination  of  ownership  rights. 

(3)  Any  examination  of  records  under  this 
paragraph  will  be  subject  to  appropriate 
conditions  to  protect  the  confidentiality  of 
the  information  involved. 

(g)  Subcontracts — (1)  Unless  otherwise 
authorized  or  directed  by  the  Agreement 
Officer,  the  Recipient  shall — 

(i)  Include  this  Clause  Patent  Rights — 
Retention  by  the  Recipient — (Large  Business) 
(suitably  modified  to  identify  the  parties)  in 
any  subcontract  hereunder  (regardless  of  tier) 
with  other  than  a  small  business  firm  or 
nonprofit  organization  for  the  performance  of 
experimental,  developmental,  or  research 
work;  and 

(ii)  Include  the  clause  Patent  Right — 
Retention  by  the  Recipient — (Small  Business) 
(suitably  modified  to  identify  the  parties)  in 
any  subcontract  hereunder  (regardless  of  tier) 
with  a  small  business  firm  or  nonprofit 
organization  for  the  performance  of 
experimental,  developmental,  or  research 
work. 

(2)  In  the  event  of  a  refusal  by  a 
prospective  subcontractor  to  accept  such  a 
clause  the  Recipient — 

(i)  Shall  promptly  submit  a  written  notice 
to  the  Agreement  Officer  setting  forth  the 
subcontractor's  reasons  for  such  refusal  and 
other  pertinent  information  that  may 
exp>edite  disposition  of  the  matter;  and 

(ii)  Shall  not  proceed  with  such 
subcontract  without  the  written  authorization 
of  the  Agreement  Officer. 

(3)  The  Recipient  shall  promptly  notify  the 
Agreement  Officer  in  writing  upon  the  award 
of  any  subcontract  at  any  tier  containing  a 
patent  rights  clause  by  identifying  the 
subcontractor,  the  applicable  patent  rights 
clause,  the  work  to  be  performed  under  the 
subcontract,  and  the  dates  of  award  and 
estimated  completion.  Upon  request  of  the 
Agreement  Officer,  the  Recipient  shall 
furnish  a  copy  of  such  subcontract,  and.  no 
more  frequently  than  annually,  a  listing  of 
the  subcontracts  that  have  been  awarded. 

(4)  The  subcontractor  will  retain  all  rights 
provided  for  the  Recipient  in  the  clause  of 
paragraph  (g)(l)(i)  or  (l)(ii)  of  this  section, 
whichever  is  included  in  the  subcontract, 
and  the  Recipient  will  not.  as  part  of  the 
consideration  for  awarding  the  subcontract, 
obtain  rights  in  the  subcontractor's  subject 
inventions. 

(5)  Notwithstanding  paragraph  (g)(4)  of  this 
section,  and  in  recognition  of  the  contractor's 
substantial  contribution  of  funds,  facilities 
and/or  equipment  to  the  work  performed 
under  this  cooperative  agreement,  the 
Recipient  is  authorized,  subject  to  the  rights 


of  NASA  set  forth  elsewhere  in  this  clause, 
to: 

(i)  Acquire  by  negotiation  and  mutual 
agreement  rights  to  a  subcontractor's  subject 
inventions  as  the  Recipient  may  deem 
necessary  to  obtaining  and  maintaining  of 
such  private  support;  and 

(ii)  Request,  in  the  event  of  inability  to 
reach  agreement  pursuant  to  paragraph 
(g)(5)(i)  of  this  section,  that  NASA  invoke 
exceptional  circumstances  as  necessary 
pursuant  to  37  CFR  401.3(a)(2)  if  the 
prospective  subcontractor  is  a  small  business 
firm  or  organization,  or  for  all  other 
organizations,  request  that  such  rights  for  the 
Recipient  be  included  as  an  additional 
reservation  in  a  waiver  granted  pursuant  to 
14  CFR  part  1245,  subpart  1.  Any  such 
requests  to  NASA  should  be  prepared  in 
consideration  of  the  following  guidance  and 
submitted  to  the  contract  officer. 

(A)  Exceptional  circumstances:  A  request 
that  NASA  make  an  "exceptional 
circumstances"  determination  pursuant  to  37 
CFR  401.3(a)(2)  must  state  the  scope  of  rights 
sought  by  the  Recipient  pursuant  to  such 
determination;  identify  the  proposed 
subcontractor  and  the  work  to  be  performed 
under  the  subcontract;  and  state  the  need  for 
the  determination. 

(B)  WaiVerpefjfJon.The  subcontractor 
should  be  advised  that  unless  it  requests  a 
waiver  of  title  pursuant  to  the  NASA  Patent 
Waiver  Regulations  (14  CFR  part  1245, 
subpart  1),  NASA  will  acquire  title  to  the 
subject  invention  (42  U.S.C.  2457,  as 
amended,  sec.  305).  If  a  waiver  is  not 
requested  or  granted,  the  Recipient  may 
request  a  license  from  NASA  (see  licensing 
of  NASA  inventions,  14  CFR  Part  1245, 
subpart  3).  A  subcontractor  requesting  a 
waiver  must  follow  the  procedures  set  forth 
in  the  attached  clause  REQUESTS  FOR 
WAIVER  OF  RIGHTS— LARGE  BUSINESS. 

(h)  Preference  for  United  States 
manufacture.  The  Recipient  agrees  that  any 
products  embodying  subject  inventions  or 
produced  through  the  use  of  subject 
inventions  shall  be  manufactured 
substantially  in  the  United  States.  However, 
in  individual  cases,  the  requirement  to 
manufacture  substantially  in  the  United 
States  may  be  waived  by  the  As.sociate 
Administrator  for  Procurement  (Code  HS) 
with  the  concurrence  of  the  Associate 
General  Counsel  for  Intellectual  Property 
upon  a  showing  by  the  Recipient  that  under 
the  circumstances  domestic  manufacture  is 
not  commercially  feasible. 

(i)  March-in  rights.  The  Recipient  agrees 
that,  with  respect  to  any  subject  invention  in 
which  it  has  acquired  title,  NASA  has  the 
right  iVaccordance  with  the  procedures  in  37 
CFR  401.6  and  any  supplemental  regulations 
of  the  agency  to  require  the  Recipient,  an 
assignee  or  exclusive  licensee  of  a  subject 
invention  to  grant  a  nonexclusive,  partially 
exclusive,  or  exclusive  license  in  any  field  of 
use  to  a  responsible  applicant  or  applicants, 
upon  terms  that  are  reasonable  under  the 
circumstances,  and  if  the  Subcontractor, 
assignee,  or  exclusive  licensee  refuses  such  a 
request  NASA  has  the  right  to  grant  such  a 
license  itself  if  the  Federal  agency  determines 
that— 

(1)  Such  action  is  necessary  because  the 
Recipient  or  assignee  has  not  taken,  or  is  not 


expected  to  take  within  a  reasonable  time, 
effective  steps  to  achieve  practical 
application  of  the  subject  invention  in  such 
field  of  use; 

(2)  Such  action  is  necessary  to  alleviate 
health  or  safety  needs  which  are  not 
reasonably  satisfied  by  the  Recipient, 
assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisfied  by  the  Recipient, 
assignee,  or  licensees;  or 

(4)  Such  action  is  necessary  because  the 
agreement  required  by  paragraph  (i)  of  this 
clause  has  not  been  obtained  or  waived  or 
because  a  licensee  of  the  exclusive  right  to 
use  or  sell  any  subject  invention  in  the 
United  States  is  in  breach  of  such  agreement. 

(End  of  provision) 

f  1274.913    Patwit  rights— retention  by  ttM 
recipient  (small  business). 

Patent  Rights — Retention  by  the  Recipient 
(Small  Business)  (XX/XX) 

(a)  Definitions — 

(1)  "Invention,"  as  used  in  this  clause, 
means  any  invention  or  discovery  which  is 
or  may  be  patentable  or  otherwise  protectable 
under  title  35  of  the  U.S.C. 

(2)  "Made,"  as  used  in  this  clause,  when 
used  in  relation  to  any  invention  means  the 
conception  or  first  actual  reduction  to 
practice  such  invention. 

(3)  "Nonprofit  organization,"  as  used  in 
this  clause,  means  a  university  or  other 
institution  of  higher  education  or  an 
organization  of  the  type  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954  (26  U.S.C.  501(c))  and  exempt  from 
taxation  under  section  501(a)  of  the  Internal 
Revenue  Code  (26  U.S.C.  501(a))  or  any 
nonprofit  scientific  or  educational 
organization  qualified  under  a  state  nonprofit 
organization  statute. 

(4)  "Practical  application,"  as  used  in  this 
clause,  means  to  manufacture,  in  the  case  of 
a  composition  of  product;  to  practice,  in  the 
case  of  a  process  or  method,  or  to  operate,  in 
the  case  of  a  machine  or  system;  and,  in  each 
case,  under  such  conditions  as  to  establish 
that  the  invention  is  being  utilized  and  that 
its  benefits  are,  to  the  extent  permitted  by 
law  or  Government  regulations,  available  to 
the  public  on  reasonable  terms. 

(5)  "Small  business  firm,"  as  used  in  this 
clause,  means  a  small  business  concern  as 
defined  at  section  2  of  Pub.  L.  85-536  (15 
U.S.C.  632)  and  implementing  regulations  of 
the  Administrator  of  the  Small  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standards  for  small  business 
concerns  involved  in  Government 
procurement  and  subcontracting  at  13  CFR 
121.901  through  121.911  will  be  used. 

(6)  "Subject  invention,"  as  used  in  this 
clause,  means  any  invention  of  the 
Subcontractor  conceived  or  first  actually 
reduced  to  practice  in  the  performance  of 
work  under  this  Agreement. 

(7)  "Manufactured  substantially  in  the 
United  States"  means  the  product  must  have 
over  50  percent  of  its  components 
manufactured  in  the  United  States.  This 
requirement  is  met  if  the  cost  to  the  Recipient 
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of  the  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds 
50  percent  of  the  cost  of  all  components 
required  to  make  the  product.  (In  making  this 
determination  only  the  product  and  its 
components  shall  be  considered.)  The  cost  of 
each  component  includes  transportation 
costs  to  the  place  of  incorporation  into  the 
product  and  any  applicable  duty  (whether  or 
not  a  duty-free  entry  certificate  is  issued). 
Components  of  foreign  origin  of  the  same 
class  or  kind  for  which  determinations  have 
been  made  in  accordance  with  FAR 
25.102(a)(3)  and  (4)  are  treated  as  domestic. 
Scrap  generated,  collected,  and  prepared  for 
processing  in  the  United  States  is  considered 
domestic. 

(b)  Allocation  of  principal  rights.  The 
Recipient  may  retain  the  entire  right,  title, 
and  interest  throughout  the  world  to  each 
subject  invention  subject  to  the  provisions  of 
this  clause  and  35  U.S.C.  203.  With  respect 
to  any  subject  invention  in  which  the 
Recipient  retains  title,  the  Federal 
Government  shall  have  a  nonexclusive, 
nontransferable,  irrevocable,  paid-up  license 
to  practice  or  have  practiced  for  or  on  behalf 
of  the  United  States  the  subject  invention 
throughout  the  world. 

(c)  Invention  disclosure,  election  of  title, 
and  filing  of  patent  application  by 
Recipient — (1)  The  Recipient  will  disclose 
each  subject  invention  to  NASA  within  two 
months  after  the  inventor  discloses  it  in 
writing  to  Recipient  personnel  responsible 
for  patent  matters.  The  disclosure  to  the 
agency  shall  be  in  the  form  of  a  written  report 
and  shall  identify  the  contract  under  which 
the  invention  was  made  and  the  inventors). 
It  shall  be  sufficiently  complete  in  technical 
detail  to  convey  a  clear  understanding  to  the 
extent  known  at  the  time  of  the  disclosure, 
of  the  nature,  purpose,  operation,  and  the 
physical,  chemical,  biological  or  electrical 
characteristics  of  the  invention.  The 
disclosure  shall  also  identify  any  publication, 
on  sale  or  public  use  of  the  invention  and 
whether  a  manuscript  describing  the 
invention  has  been  submitted  for  publication 
and,  if  so,  whether  it  has  been  accepted  for 
publication  at  the  time  of  disclosure.  In 
addition,  after  disclosure  to  the  agency,  the 
Recipient  will  promptly  notify  the  agency  of 
the  acceptance  of  any  manuscript  describing 
the  invention  for  publication  or  of  any  sale 
or  public  use  planned  by  the  Recipient. 

(2)  The  Recipient  will  elect  in  writing 
whether  or  not  to  retain  title  to  any  such 
invention  by  notifying  NASA  within  two 
years  of  disclosure  to  the  Federal  agency. 
However,  in  any  case  where  publication,  on 
sale  or  public  use  has  initiated  the  one-year 
statutory  period  wherein  valid  patent 
protection  can  still  be  obtained  in  the  United 
States,  the  period  for  election  of  title  may  be 
shortened  by  the  agency  to  a  date  that  is  no 
more  than  60  days  prior  to  the  end  of  the 
statutory  period. 

(3)  The  Recipient  will  file  its  initial  patent 
application  on  a  subject  invention  to  which 
it  elects  to  retain  title  within  one  year  after 
election  of  title  or,  if  earlier,  prior  to  the  end 
of  any  statutory  period  wherein  valid  patent 
protection  can  be  obtained  in  the  United 
States  after  a  publication,  on  sale,  or  public 
use.  The  Recipient  will  file  patent 


applications  in  additional  countries  or 
international  patent  offices  within  either  10 
months  of  the  corresponding  initial  patent 
application  of  six  months  from  the  date 
permission  is  granted  by  the  Commissioner 
of  Patents  and  Trademarks  to  file  foreign 
patent  applications  where  such  filing  has 
been  prohibited  by  a  Secrecy  Order. 

(4)  Requests  for  extension  of  the  time  for 
disclosure  election,  and  filing  under 
paragraphs  (c)(1),  (2).  and  (3)  of  this  section 
may,  at  the  discretion  of  the  agency,  be 
granted. 

(d)  Conditions  when  the  Government  may 
obtain  title.  The  Recipient  will  convey  to 
NASA,  upon  written  request,  title  to  any 
subject  invention — (1)  If  the  Recipient  fails  to 
disclose  or  elect  title  to  the  subject  invention 
within  the  times  specified  in  paragraph  (c)  of 
this  section,  or  elects  not  to  retain  title: 
provided,  that  the  agency  may  only  request 
title  within  60  days  after  learning  of  the 
failure  of  the  Recipient  to  disclose  or  elect 
within  the  specified  times. 

(2)  In  those  countries  in  which  the 
Recipient  fails  to  file  patent  applications 
within  the  times  specified  in  paragraph  (c)  of 
this  section;  provided,  however,  that  if  the 
Recipient  has  filed  a  patent  application  in  a 
country  after  the  times  specified  in  paragraph 
(c)  of  this  section,  but  prior  to  its  receipt  of 
the  written  request  of  the  Federal  agency,  the 
Recipient  shall  continue  to  retain  title  in  that 
country. 

(3)  In  any  country  in  which  the  Recipient 
decides  not  to  continue  the  prosecution  of 
any  application  for,  to  pay  the  maintenance 
fees  on,  or  defend  in  reexamination  or 
apposition  proceeding  on,  a  patent  on  a 
subject  invention. 

(e)  Minimum  rights  to  Recipient  and 
protection  of  the  Recipient  right  to  file — (1) 
The  Recipient  will  retain  a  nonexclusive, 
royalty-free  license  throughout  the  world  in 
each  subject  invention  to  which  the 
Government  obtains  title,  except  if  the 
Recipient  fails  to  disclose  the  invention 
within  the  times  specified  in  paragraph  (c)  of 
this  section.  The  Recipient's  license  extends 
to  its  domestic  subsidiary  and  affiliates,  if 
any,  within  the  corporate  structure  of  which 
the  Recipient  is  a  party  and  includes  the  right 
to  grant  sublicenses  of  the  same  scope  to  the 
extent  the  Recipient  was  legally  obligated  to 
do  so  at  the  time  the  agreement  was  awarded. 
The  license  is  transferable  only  with  the 
approval  of  NASA,  except  when  transferred 
to  the  successor  of  that  part  of  the  Recipient's 
business  to  which  the  invention  pertains. 

(2)  The  Contractor's  domestic  license  may 
be  revoked  or  modified  by  NASA  to  the 
extent  necessary  to  achieve  expeditious 
practical  application  of  subject  invention 
pursuant  to  an  application  for  an  exclusive 
license  submitted  in  accordance  with 
applicable  provisions  at  37  CFR  part  404  and 
agency  licensing  regulations  (if  any).  This 
license  will  not  be  revoked  in  that  field  of 
use  or  the  geographical  areas  in  which  the 
Subcontractor  has  achieved  practical 
application  and  continues  to  make  the 
benefits  of  the  invention  reasonable 
accessible  to  the  public.  The  license  in  any 
foreign  country  may  be  revoked  or  modified 
at  the  discretion  of  NASA  to  the  extent  the 
Subcontractor,  its  licensees,  or  the  domestic 


subsidiaries  or  affiliates  have  failed  to 
achieve  practical  application  in  that  foreign 
country. 

(3)  Before  revocation  or  modification  of  the 
license,  NASA  will  furnish  the  Recipient  a 
written  notice  of  its  intention  to  revoke  or 
modify  the  license,  and  the  Recipient  will  be 
allowed  30  days  (or  such  other  time  as  may 
be  authorized  by  NASA  for  good  cause 
shown  by  the  Recipient)  after  the  notice  to 
show  cause  why  the  license  should  not  be 
revoked  or  modified.  The  Recipient  has  the 
right  to  appeal,  in  accordance  with 
applicable  regulations  in  37  CFR  part  404 
and  part  1245.  subpart  1.  concerning  the 
licensing  of  Government-owned  inventions, 
any  decision  concerning  the  revocation  or 
modification  of  the  license. 

(f)  Recipient  action  to  protect  the 
Government's  interest — (1)  The  Recipient 
agrees  to  execute  or  to  have  executed  and 
promptly  deliver  to  NASA  all  instruments 
necessary  to: 

(i)  establish  or  confirm  the  rights  the 
Government  has  throughout  the  world  in 
those  subject  inventions  to  which  the 
Subcontractor  elects  to  retain  title,  and. 

(ii)  convey  title  to  the  Federal  agency  when 
requested  under  paragraph  (d)  of  this  section 
and  to  enable  the  Government  to  obtain 
patent  protection  throughout  the  world  in 
that  subject  invention. 

(2)  The  Recipient  agrees  to  require,  by 
written  agreement,  its  employees,  other  than 
clerical  and  nontechnical  employees,  to 
disclose  promptly  in  writing  to  personnel 
identified  as  responsible  for  the 
administration  of  patent  matters  and  in  a 
format  suggested  by  the  Recipient  each 
subject  invention  made  under  contract  in 
order  that  the  Recipient  can  comply  with  the 
disclosure  provisions  of  paragraph  (c)  of  this 
section,  and  to  execute  all  papers  necessary 
to  file  patent  applications  on  subject 
inventions  and  to  establish  the  Government's 
rights  in  the  subject  inventions.  This 
disclosure  format  should  require,  as  a 
minimum,  the  information  required  by 
paragraph  (c)(1)  of  this  section.  The  Recipient 
shall  instruct  such  employees,  through 
employee  agreements  or  other  suitable 
educational  programs,  on  the  importance  of 
reporting  inventions  in  sufficient  time  to 
permit  the  filing  of  patent  applications  prior 
to  U.S.  or  foreign  statutory  bars. 

(3)  The  Recipient  will  notify  NASA  of  any 
decisions  not  to  continue  the  prosecution  of 
a  patent  application,  pay  maintenance  fees, 
or  defend  in  a  reexamination  or  opposition 
proceeding  on  a  patent,  in  any  country,  not 

.  less  than  30  days  before  the  expiration  of  the 
response  period  required  by  the  relevant 
patent  office. 

(4)  The  Recipient  agrees  to  include,  within 
the  specification  of  any  United  States  patent 
application  and  any  patent  issuing  thereon 
covering  a  subject  invention  the  following 
statement,  "This  invention  was  made  with 
Government  support  under  (identify'  the 
agreement)  awairded  by  NASA.  The 
Government  has  certain  rights  in  the 
invention." 

(5)  The  Recipient  shall  provide  the 
Agreement  Officer  the  following: 

(i)  A  listing  every  12  months  (or  such 
longer  (>eriod  as  the  Agreement  Officer  may 
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specify)  firom  the  date  of  the  Agreement,  of 
all  subject  inventions  required  to  be 
disclosed  during  the  period. 

(ii)  A  final  report  prior  to  closaout  of  the 
Agreement  listing  all  subject  inventions  or 
certifying  that  there  were  none. 

(iii)  Upon  request,  the  filing  date,  serial 
number,  and  tide,  a  copy  of  the  patent 
application,  and  patent  number  and  issue 
date  for  any  subject  invention  in  any  country 
in  which  the  Recipient  has  applied  for 
patents. 

(iv)  An  irrevocable  power  to  inspect  and 
make  copies  of  the  patent  application  Rle,  by 
the  Government,  when  a  Federal  Government 
employee  is  a  co-inventor. 

(g)  Subcontracts — (1)  Unless  otherwise 
authorized  or  directed  by  the  Ap«ement 
Officer,  the  Recipient  shall — 

(i)  Include  this  clause  (Patent  Rights — 
Retention  by  the  Recipient  (Small  Business)), 
suitably  modified  to  identify  the  parties,  in 
all  subcontracts,  regardless  of  tier,  for 
experimental,  developmental,  or  research 
work  to  be  performed  by  a  small  business 
Gxm  or  domestic  nonprofit  organization;  and 

(ii)  Include  in  all  other  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  or  research  work  the  patent 
rights  clause  (Patent  Rights — Retention  by  the 
Recipient  (Large  Business). 

(2)  In  the  event  of  a  refusal  by  a 
prospective  subcontractor  to  accept  such  a 
clause  the  Recipient — 

(i)  Shall  promptly  submit  a  written  notice 
to  the  Agreement  Officer  setting  forth  the 
subcontractor's  reasons  for  such  refusal  and 
other  pertinent  information  that  may 
expedite  disposition  of  the  matter:  and 

(ii)  Shall  not  proceed  with  such 
subcontract  without  the  written  authorization 
of  the  Agreement  Officer. 

(3)  The  Recipient  shall  promptly  notify  the 
Agreement  Officer  in  writing  upon  the  award 
of  any  subcontract  at  any  tier  containing  a 
patent  rights  clause  by  identifying  the 
subcontractor,  the  applicable  patent  rights 
clause,  the  work  to  be  performed  under  the 
subcontract,  and  the  dates  of  award  and 
estimated  completion.  Upon  request  of  the 
Agreement  Officer,  the  Recipient  shall 
furnish  a  copy  of  such  subcontract,  and,  no 
more  frequently  than  annually,  a  listing  of 
the  subcontracts  that  have  been  awarded. 

(4)  The  subcontractor  will  retain  all  rights 
provided  for  the  Recipient  in  the  clause 
under  paragraph  (g)(l)(i)  or  (g)(l)(ii)  of  this 
section,  whichever  is  included  in  the 
subcontract,  and  the  Recipient  will  not,  as 
part  of  the  consideration  for  awarding  the 
subcontract,  obtain  rights  in  the 
subcontractor's  subject  inventions. 

(5)  Notwithstanding  paragraph  (g)(4)  of  this 
section,  and  in  recognition  of  the  contractor's 
substantial  contribution  of  funds,  facilities 
and/or  equipment  to  the  work  performed 
under  this  cooperative  agreement,  the 
Recipient  is  authorized,  subject  to  the  rights 
of  NASA  set  forth  elsewhere  in  this  clause, 
to— 

(i)  Acquire  by  negotiation  and  mutual 
agreement  rights  to  a  subcontractor's  subject 
inventions  as  the  Recipient  may  deem 
necessar>'  to  obtaining  and  maintaining  of 
such  private  support:  and 

(ii)  Request,  in  the  event  of  inability  to 
reach  agreement  pursuant  to  paragraph 


(g)(5)(i)  of  this  section  that  NASA  invoke 
exceptional  circumstances  as  necessary 
pursuant  to  37  CFR  401.3(a)(2)  if  the 
prospective  subcontractor  is  a  small  business 
firm  or  organization,  or  for  all  other 
organizations,  request  that  such  rights  for  the 
Recipient  be  included  as  an  additional 
reservation  in  a  waiver  granted  pursuant  to 
14  CFR  part  1245.  subpart  1.  Any  such 
requests  to  NASA  should  be  prepared  in 
consideration  of  the  following  guidance  and 
submitted  to  the  contract  office: 

(A)  Exceptional  circumstances:  A  request 
that  NASA  make  an  "exceptional 
circumstances"  determination  pursuant  to  37 
CFR  401.3(a)(2)  must  state  the  scope  of  rights 
sought  by  the  Recipient  pursuant  to  such 
determination;  identify  the  proposed 
subcontractor  and  the  work  to  be  performed 
under  the  subcontract;  and  state  the  need  for 
the  determination. 

(B)  Wojverpet/fjon:  The  subcontractor 
should  be  advised  that  unless  it  requests  a 
waiver  of  title  pursuant  to  the  NASA  Patent 
Waiver  Regulations  (14  CFR  part  1245, 
subpart  1),  NASA  will  acquire  title  to  the 
subject  invention  (42  U.S.C.  2457,  as 
amended,  sec.  305).  If  a  waiver  is  not 
requested  or  granted,  the  Recipient  may 
request  a  license  from  NASA  (see  licensing 
of  NASA  inventions,  14  CFR  Part  1245, 
Subpart  3).  A  subcontractor  requesting  a 
waiver  must  follow  the  procedures  set  forth 
in  the  REQUESTS  FOR  WAIVER  OF 
RIGHTS— LARGE  BUSINESS  provision. 

(h)  Reporting  on  utilization  of  subject 
inventions.  The  Recipient  agrees  to  submit, 
on  request,  periodic  reports  no  more 
frequently  than  annually  on  the  utilization  of 
a  subject  invention  or  on  efforts  at  obtaining 
such  utilization  that  are  being  made  by  the 
Recipient  or  its  licensees  or  assignees.  Such 
reports  shall  include  information  regarding 
the  status  of  development,  date  of  first 
commercial  sale  or  use,  gross  royalties 
received  by  the  Recipient,  and  such  other 
data  and  information  as  the  agency  may 
reasonably  specify.  The  Recipient  also  agrees 
to  provide  additional  reports  as  may  be 
requested  by  the  agency  in  connection  with 
any  march-in  proceeding  under-taken  by  the 
agency  in  accordance  with  paragraph  (i)  of 
this  section.  As  required  by  35  U.S.C. 
202(c)(5),  the  agency  agrees  it  will  not 
disclose  such  information  to  persons  outside 
the  Government  without  permission  of  the 
Recipient. 

(i)  Preference  for  United  States 
manufacture,  rhe  Recipient  agrees  that  any 
products  embodying  subject  inventions  or 
produced  through  the  use  of  subject 
inventions  shall  be  manufactured 
substantially  in  the  United  States.  However, 
in  individual  cases,  the  requirement  to 
manufacture  substantially  in  the  United 
States  may  be  waived  by  the  Associate 
Administrator  for  Procurement  (Code  HS) 
with  the  concurrence  of  the  Associate 
General  Counsel  for  Intellectual  Property 
upon  a  showing  by  the  Recipient  that  under 
the  circumstances  domestic  manufacture  i? 
not  commercially  feasible. 

(j)  March-in  rights.  The  Recipient  agrees 
that,  with  respect  to  any  subject  invention  in 
which  it  has  acquired  title,  NASA  has  the 
right  in  accordance  with  the  procedures  in  37 


CFR  401.6  and  any  supplemental  regulations 
of  the  agency  to  require  the  Recipient,  an 
assignee  or  exclusive  licensee  of  a  subject 
invention  to  grant  a  nonexclusive,  partially 
exclusive,  or  exclusive  license  in  any  field  of 
use  to  a  responsible  applicant  or  applicants, 
upon  terms  that  are  reasonable  under  the 
circumstances,  and  if  the  Subcontractor, 
assignee,  or  exclusive  licensee  refuses  such  a 
request  NASA  has  the  right  to  grant  such  a 
license  itself  if  the  Federal  agency  determines 
that— 

(1)  Such  action  is  necessary  because  the 
Recipient  or  assignee  has  not  taken,  or  is  not 
expected  to  take  within  a  reasonable  time, 
effective  steps  to  achieve  practical 
application  of  the  subject  invention  in  such 
field  of  use; 

(2)  Such  action  is  necessary  to  alleviate 
health  or  safefy  needs  which  are  not 
reasonably  satisfied  by  the  Recipient, 
assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such  requirements 
are  not  reasonably  satisfied  by  the  Recipient, 
assignee,  or  licensees;  or 

(4)  Such  action  is  necessary  because  the 
agreement  required  by  paragraph  (i)  of  this 
section  has  not  been  obtained  or  waived  or 
because  a  licensee  of  the  exclusive  right  to 
use  or  sell  any  subject  invention  in  the 
United  States  is  in  breach  of  such  agreement. 

(k)  Special  provisions  for  Agreements  with 
nonprofit  organizations.  If  the  Recipient  is  a 
nonprofit  organization,  it  agrees  that: 

(1)  Rights  to  a  subject  invention  in  the 
United  States  may  not  be  assigned  without 
the  approval  of  NASA,  except  where  such 
assignment  is  made  to  an  organization  which 
has  one  of  its  primary  functions  the 
management  of  inventions;  provided,  that 
such  assignee  will  be  subject  to  the  same 
provisions  as  the  Recipient: 

(2)  The  Recipient  will  share  royalties 
collected  on  a  subject  invention  with  the 
inventor,  including  Federal  employee  co- 
inventors  (when  NASA  deems  it  appropriate) 
when  the  subject  invention  is  assigned  in 
accordance  with  35  U.S.C.  202(e)  and  37  CFR 
401.10; 

(3)  The  balance  of  any  royalties  or  income 
earned  by  the  Recipient  with  respect  to 
subject  inventions,  after  pa^/ment  of  expenses 
(including  payments  to  inventors)  incidental 
to  the  administration  of  subject  inventions 
will  be  utilized  for  the  support  of  scientific 
research  or  education;  and 

(4)  It  will  make  efforts  that  are  reasonable 
under  the  circumstances  to  attract  licensees 
of  subject  inventions  that  are  small  business 
firms,  and  that  it  will  give  a  preference  to  a 
small  business  firm  when  licensing  a  subject 
invention  if  the  Recipient  determines  that  the 
small  business  firm  has  a  plan  or  proposal  for 
marketing  the  invention  which,  if  executed, 
is  equally  as  likely  to  bring  the  invention  to 
practical  application  as  any  plans  or 
proposals  from  applicants  that  are  not  small 
business  firms;  provided  that  the  Recipient  is 
also  satisfied  that  the  small  business  firm  has 
the  capabilify  and  resources  to  carry  out  its 
plan  or  proposal.  The  decision  whether  to 
give  a  preference  in  any  specific  case  will  be 
at  the  discretion  of  the  Recipient.  However, 
the  Recipient  agrees  that  the  Secretary  of 
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Commerce  may  review  the  Contractor's 
licensing  program  and  decisions  regarding 
small  business  applicants,  and  the  Recipient 
will  negotiate  changes  to  its  licensing 
policies,  procedures,  or  practices  with  the 
Secretary  of  Commerce  when  the  Secretary's 
review  discloses  that  the  Recipient  could 
take  reasonable  steps  to  more  effectively 
implement  the  requirements  of  this 
paragraph. 

(1)  Documentation  submissions.  A  copy  of 
all  submissions  or  requests  required  by  this 
clause,  plus  a  copy  of  any  reports, 
manuscripts,  publications,  or  similar  material 
bearing  on  patent  matters,  shall  be  sent  to  the 
installation  Patent  Counsel  in  addition  to  any 
other  submission  requirements  in  the 
cooperative  agreement.  If  any  reports  contain 
information  describing  a  "subject  invention" 
for  which  the  Recipient  has  elected  or  may 
elect  title,  NASA  will  use  reasonable  efforts 
to  delay  public  release  by  NASA  or 
publication  by  NASA  in  a  NASA  technical 
series,  in  order  for  a  patent  application  to  be 
filed,  provided  that  the  Recipient  identify  the 
information  and  the  "subject  invention"  to 
which  it  relates  at  the  time  of  submittal.  If 
required  by  the  Agreement  Officer,  the 
Recipient  shall  provide  the  filing  date,  serial 
number  and  title,  a  copy  of  the  patent 
application,  and  a  patent  number  and  issue 
date  for  any  "subject  invention"  in  any 
country  in  which  the  Recipient  has  applied 
for  patents. 

(End  of  provision) 

f  1274.914    nequeste  for  waiver  of  right»— 
large  business. 

Requests  For  Waiver  of  Rights — Lai^ 
Business  (XXOOQ 

(a)  In  accordance  with  the  NASA  Patent 
Waiver  Regulations,  14  CFR  part  1245, 
subpart  1,  waiver  of  rights  to  any  or  all 
inventions  made  or  that  may  be  made  under 
a  NASA  agreement,  contract  or  subcontract 
with  other  than  a  small  business  firm  or  a 
domestic  nonprofit  organization  may  be 
requested  at  different  time  periods.  Advance 
waiver  of  rights  to  any  or  all  inventions  that 
may  be  made  under  a  contract  or  subcontract 
may  be  requested  prior  to  the  execution  of 
the  agreement,  contract  or  subcontract,  or 
within  30  days  after  execution  by  the 
selected  Recipient.  In  addition,  waiver  of 
rights  to  an  identified  invention  made  and 
reported  under  a  agreement,  contract  or 
subcontract  may  be  requested,  even  though  a 
request  for  an  advance  waiver  was  not  made 
or,  if  made,  was  not  granted. 

(b)  Each  request  for  waiver  of  rights  shall 
be  by  petition  to  the  Administrator  and  shall 
include  an  identification  of  the  petitioner; 
place  of  business  and  address;  if  petitioner  is 
represented  by  counsel,  the  name,  address, 
and  telephone  number  of  the  counsel;  the 
signature  of  the  petitioner  or  authorized 
representative;  and  the  date  of  signature.  No 
specific  forms  need  be  used,  but  the  request 
should  contain  a  positive  statement  that 
waiver  of  rights  is  being  requested  under  the 
NASA  Patent  Waiver  Regulations;  a  clear 
indication  of  whether  the  request  is  for  an 
advance  waiver  <»  for  a  waiver  of  rights  for 
an  individual  identified  invention;  whether 
foreign  rights  are  also  requested  and,  if  so, 


the  countries,  and  a  citation  of  the  specific 
Section  or  Sections  of  the  regulations  under 
which  such  rights  are  requested;  and  the 
name,  address,  and  telephone  number  of  the 
party  with  whom  to  communicate  when  the 
request  is  acted  upon.  Requests  for  advance 
waiver  of  rights  should,  preferably,  be 
included  virith  the  proposal,  but  in  any  event 
in  advance  of  negotiations. 

(c)  Petitions  for  advance  waiver,  prior  to 
agreement  execution,  must  be  submitted  to 
the  Agreement  Officer.  All  other  petitions 
will  be  submitted  to  the  Patent 
Representative  designated  in  the  contract. 

(d)  Petitions  submitted  with  proposals 
selected  for  negotiation  of  a  agreement  will 
be  forwarded  by  the  Contracting  or  Officer  to 
the  installation  Patent  Counsel  for  processing 
and  then  to  the  Inventions  and  Contributions 
Board.  The  Board  will  consider  these 
petitions  and  where  the  Board  makes  the 
findings  to  support  the  waiver,  the  Board  will 
recommend  to  the  Administrator  that  waiver 
be  granted,  and  will  notify  the  petitioner  and 
the  Agreement  Officer  of  the  Administrator's 
determination.  The  Agreement  Officer  will  be 
informed  by  the  Board  whenever  there  is 
insufficient  time  or  information  or  other 
reasons  to  permit  a  decision  to  be  made 
without  unduly  delaying  the  execution  of  the 
agreement.  In  Ae  latter  event,  the  petitioner 
will  be  so  notified  by  the  Agreement  Officer. 
All  other  petitions  will  be  processed  by 
installation  Patent  Counsel  and  forwarded  to 
the  Board.  The  Board  shall  notify  the 
petitioner  of  its  action  and  if  waiver  is 
granted,  the  conditions,  reservations,  and 
obligations  thereof  will  be  included  in  the 
Instrument  of  Waiver.  Whenever  the  Board 
notifies  a  petitioner  of  a  recommendation 
adverse  to,  or  different  from,  the  waiver 
requested,  the  petitioner  may  request 
reconsideration  under  procedures  set  forth  in 
the  regulations. 

(End  of  provision) 

11274.915    Raatrtotions  on  sala  or  transfer 
of  tactmology  to  foreign  flrms  or 
InsUtuUons. 

Restrictimis  on  Sak  or  IVansfer  of 
Technology  to  Foreign  Finns  or 
Institutions  fXX/XX) 

(a)  The  parties  agree  that  access  to 
technology  developments  under  this 
Agreement  by  foreign  firms  or 
institutions  must  be  carefully 
controlled.  For  piuposes  of  this  clause, 
a  transfer  includes  a  sale  of  the 
company,  or  sales  or  licensing  of  the 
technology.  Transfers  include: 

(1)  Sales  of  products  or  components. 

(2)  Licenses  of  software  or 
dociunentation  related  to  sales  of 
products  or  components,  or 

(3)  Transfers  to  foreign  subsidiaries  of 
the  Recipient  for  piuposes  related  to 
this  Aaeement. 

(b)  Ine  Recipient  shall  provide  timely 
notice  to  the  Agreement  (Officer  in 
writing  of  any  proposed  transfer  of 
technology  developed  tmder  this 
Agreement.  If  NASA  determines  that  the 
transfar  may  have  adverse  consequences 


to  the  national  seciuity  interests  of  the 
United  States,  or  to  the  establishment  of 
a  robust  United  States  industry,  NASA 
and  the  Recipient  shall  jointly  endeavor 
to  find  alternatives  to  the  proposed 
transfer  which  obviate  or  mitigate 
potential  adverse  consequences  of  the 
transfer. 
(End  of  provision) 

§1274^16    Liability  and  risk  of  loss. 

The  following  provision  is  applicable 
to  all  cooperative  agreements  with 
commercial  firms,  except  programs  or 
projects  that  are  subject  to  section  431 
of  Public  Law  105-276,  which  addresses 
insiu-ance  for,  or  indemnification  of, 
developers  of  experimental  aerospace 
vehicles. 

LUbillty  and  Risk  of  Loss  (XX/XX) 

(a)  With  regard  to  activities  undertaken 
pursuant  to  this  agreement,  neither  party 
shall  make  any  claim  against  the  other, 
employees  of  the  other,  the  other's  related 
entities  (e.g.,  contractors,  subcontractors, 
etc.),  or  employees  of  the  other's  related 
entities  for  any  injury  to  or  death  of  its  own 
employees  or  employees  of  its  related 
entities,  or  for  damage  to  or  loss  of  its  own 
property  or  that  of  its  related  entities, 
whether  such  injury,  death,  damage  or  loss 
arises  through  negligence  or  otherwise, 
except  in  the  case  of  willful  misconduct. 

(b)  To  the  extent  that  a  risk  of  damage  or 
loss  is  not  dealt  with  expressly  in  this 
agreement,  each  party's  liability  to  the  other 
party  arising  out  of  this  Agreement,  whether 
or  not  arising  as  a  result  of  an  alleged  breach 
of  this  Agreement,  shall  be  limited  to  direct 
damages  only,  and  shall  not  include  any  loss 
of  revenue  or  profits  or  other  indirect  or 
consequential  damages. 

(End  of  provision) 
f1274J17    AddMonsI  funds. 

Additional  Funds  (XX/XX) 

Pursuant  to  this  Agreement,  NASA  is 
providing  a  fixed  amount  of  funding  for 
activities  to  be  undertaken  under  the  terms 
of  this  cooperative  agreement.  NASA  is 
under  no  obligation  to  provide  additional 
funds.  Under  no  circumstances  shall  the 
Recipient  undertake  any  action  which  could 
be  construed  to  imply  an  increased 
commitment  on  the  part  of  NASA  under  this 
cooperative  agreement. 
(End  of  provision) 

I1274J18    kicrsmsntal  funding. 

Incremental  Funding  (XX/XX) 

(a)  Of  the  a%rard  amount  indicated  on  the 
cover  page  of  this  Agreement,  only  the 
obligated  amount  indicated  on  the  cover  page 
of  this  agreement  is  available  for  payment. 
NASA  may  supplement  the  Agreement,  as 
required,  until  it  is  fiiily  funded.  Any  work 
beyond  the  funding  limit  will  be  at  the 
recipient's  risk. 
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(b)  These  funds  will  be  obligated  as 
appropriated  funds  become  available  without 
any  action  required  of  the  Recipient.  NASA 
is  not  obligated  to  make  payments  in  excess 
of  the  total  funds  obligated.       . 
(End  of  provision)  | 

S  1274.919    Cost  principiM  and  accounting 
standard*. 

Cost  Principles  and  Accounting  Standards 
(XX/XX) 

The  expenditure  of  Government  funds  by 
the  Recipient  and  the  allowability  of  costs 
recognized  as  a  resource  contribution  by  the 
Recipient  (See  clause  entitled  "Resource 
Sharing  Requirements")  shall  be  governed  by 
the  FAR  cost  principles  implemented  by  FAR 
Parts  30  and  31.  (If  the  Recipient  is  a 
consortium  which  includes  non-commercial 
firm  members,  cost  allowability  for  those 
members  will  be  determined  as  follows: 
Allowability  of  costs  incurred  by  State,  local 
or  federally-recognized  Indian  tribal 
governments  is  determined  in  accordance 
with  the  provisions  of  0MB  Circular  A-87, 
"Cost  Principles  for  State  and  Local 
Governments."  The  allowability  of  costs 
incurred  by  non-profit  organizations  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-122,  "Cost 
Principles  for  Non-Profit  Organizations."  The 
allowability  of  costs  incurred  by  institutions 
of  higher  education  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-21.  "Cost  Principles  for 
Educational  Institutions."  The  allowability  of 
costs  incurred  by  hospitals  is  determined  in 
accordance  with  the  provisions  of  Appendix 
E  of  45  CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to  Research 
and  Development  Under  Grants  and 
Contracts  with  Hospitals.")  Recipient's 
method  for  accounting  for  the  expenditure  of 
funds  must  be  consistent  with  Generally 
Accepted  Accounting  Principles. 
(End  of  provision) 

11274.920    RasponsiMIWasofthi^NASA 
tschnical  offlcar. 

Responsibilities  of  the  NASA  Technical 
Officer  (XXyXX) 

(a)  The  NASA  Grant  Administrator  and 
Technical  Officer  for  this  cooperative 
agreement  are  identified  on  the  cooperative 
agreement  cover  sheet. 

(b)  The  Grant  Specialist  shall  serve  as 
NASA's  authorized  representative  for  the 
administrative  elements  of  all  work  to  be 
fwrformed  under  the  agreement. 

(c)  The  Technical  Officer  shall  have  the 
authority  to  issue  written  Technical  Advice 
which  suggests  redirecting  the  project  work 
(e.g.,  by  changing  the  emphasis  among 
different  tasks),  or  pursuing  specific  lines  of 
inquiry  likely  to  assist  in  accomplishing  the 
effort.  The  Technical  Officer  shall  have  the 
authority  to  approve  or  disapprove  those 
technical  reports,  plans,  and  other  technical 
information  the  Recipient  is  required  to 
submit  to  NASA  for  approval.  "The  Technical 
Officer  is  not  authorized  to  issue  and  the 
Recipient  shall  not  follow  any  Technical 
Advice  which  constitutes  work  which  is  not 


contemplated  under  this  agreement;  which  in 
any  manner  causes  an  increase  or  decrease  in 
the  resource  sharing  or  in  the  time  required 
for  performance  of  the  project;  which  has  the 
effect  of  changing  any  of  the  terms  or 
conditions  of  the  cooperative  agreement;  or 
which  interferes  with  the  Recipient's  right  to 
perform  the  project  in  accordance  with  the 
terms  and  conditions  of  this  cooperative 
agreement.  In  the  event  of  perceived 
interference,  dispute  resolution  procedures 
apply  as  set  forth  in  §  1274.907. 
(End  of  provision) 

S 1 274.921    Publications  and  Rsports:  non- 
propriotary  rasaarch  rasults. 

The  requirements  set  forth  under  this 
provision  may  be  modified  by  the 
Agreement  Officer  based  on  specific 
report  needs  for  the  particular  grant  or 
cooperative  agreement. 

Publicatioiis  and  Reports:  Non- 
Proprietary  Research  Results  (XX/XX) 

(a)  NASA  encourages  the  widest 
practicable  dissemination  of  research 
results  at  all  times  during  the  course  of 
the  investigation  consistent  with  the 
other  terms  of  this  agreement. 

(b)  All  information  disseminated  as  a 
result  of  the  cooperative  agreement  shall 
contain  a  statement  which 
acknowledges  NASA's  support  and 
identifies  the  cooperative  agreement  by 
number. 

(c)  Prior  approval  by  the  NASA 
Technical  Officer  is  required  only  where 
the  Recipient  requests  that  the  results  of 
the  research  be  published  in  a  NASA 
scientific  or  technical  publication.  Two 
copies  of  each  draft  publication  shall 
accompany  the  approval  request. 

id)  Reports  shall  contain  mil 
bibliographic  references,  abstracts  of 
publications  and  lists  of  all  other  media 
in  which  the  research  was  discussed. 
The  Recipient  shall  submit  the 
following  technical  reports: 

(1)  A  progress  report  for  every  year  of 
the  cooperative  agreement  (except  the 
final  year).  Each  report  is  due  60  days 
before  the  anniversary  date  of  the 
cooperative  agreement  and  shall 
describe  research  accomplished  during 
the  report  period. 

(2)  A  summary  of  research  is  due  by 
90  days  after  the  expiration  date  of  the 
cooperative  agreement,  regardless  of 
whether  or  not  support  is  continued 
under  another  cooperative  agreement. 
This  report  is  intended  to  summarize 
the  entire  research  accomplished  during 
the  duration  of  the  cooperative 
agreement. 

(e)  Progress  reports  and  summaries  of 
research  shall  display  the  following  on 
the  first  page: 

(1)  Title  of  the  cooperative  agreement. 

(2)  Type  of  report. 

(3)  Period  covered  by  the  report. 


(4)  Name  and  address  of  the 
Recipient's  organization. 

(5)  Cooperative  agreement  number, 
(f)  An  original  and  two  copies,  one  of 

which  shall  be  of  suitable  quality  to 
permit  micro-reproduction,  shall  be  sent 
as  follows: 

(1)  Original — Agreement  Officer. 

(2)  Copy— Technical  Officer 

(3)  Micro-reproducible  copy — ^NASA 
Center  for  Aerospace  Information 
(CASI),  Parkway  Center,  Attn: 
Docvunent  Processing  Section,  7121 
Standard  Drive,  Hanover,  MD  21076. 
(End  of  provision) 

S 1 274.922    Suspension  or  tarmination. 

Suspension  or  Termination  (XX/XX) 

(a)  This  cooperative  agreement  may  be 
suspended  or  terminated  in  whole  or  in  part 
by  the  Recipient  or  by  NASA  after 
consultation  with  the  other  party.  With  prior 
written  notice,  NASA  may  terminate  the 
agreement,  for  example,  if  the  Recipient  is 
not  making  anticipated  technical  progress,  if 
the  Recipient  materially  fails  to  comply  with 
the  terms  of  the  agreement,  if  the  Recipient 
materially  changes  the  objective  of  the 
agreement,  or  if  appropriated  funds  are  not 
available  to  support  the  program. 

(b)  Upon  fifteen  (15)  days  written  notice  to 
the  other  party,  either  party  may  temporarily 
suspend  the  cooperative  agreement,  pending 
corrective  action  or  a  decision  to  terminate 
the  cooperative  agreement.  The  notice  should 
express  the  reasons  why  the  agreement  is 
being  suspended. 

(c)  In  the  event  of  termination  by  either 
party,  the  Recipient  shall  not  be  entitled  to 
additional  funds  or  payments  except  as  may 
be  required  by  the  Recipient  to  meet  NASA's 
share  of  commitments  which  had  in  the 
judgment  of  NASA  become  firm  prior  to  the 
effective  date  of  termination  and  are 
otherwise  appropriate.  In  no  event,  shall 
these  additional  funds  or  payments  exceed 
the  amount  of  the  next  payable  milestone 
billing  amount. 

(End  of  provision) 

§1274.923    Equlpmant  and  othar  property. 

Equipment  and  Other  Property  (XX/XX) 

(a)  Under  no  circumstances  shall 
cooperative  agreement  funds  be  used  to 
acquire  land  or  any  interest  therein,  to 
acquire  or  construct  facilities  (as  defined  in 
48  CFR  (FAR)  45.301),  or  to  procure 
passenger  carrying  vehicles. 

(b)  Contractor  acquired  equipment  or 
property  used  in  performance  of  the 
Cooperative  Agreement  shall  be  controlled  in 
accordance  with  48  CFR  (FAR)  45.6. 

(c)  The  government  shall  have  title  to 
equipment  and  other  personal  property 
acquired  with  government  funds.  Such 
property  shall  be  disposed  of  pursuant  to  48 
CFR  (FAR)  45.603.  The  Recipient  shall  have 
title  to  equipment  and  other  personal 
property  acquired  with  Recipient  funds. 
Such  property  shall  remain  with  the 
Recipient  at  the  conclusion  of  the 
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cooperative  agreement.  Under  a  shared  cost 
arrangement,  the  Government  and  the 
Recipient  have  joint  ownership  of  acquired 
property  in  accordance  with  the  cost  share 
ratio.  Jointly  owned  property  shall  be 
disposed  of  as  agreed  to  by  the  parties. 

(d)  Title  to  Government  furnished 
equipment  (including  equipment,  title  to 
which  has  been  transferred  to  the 
Government  prior  to  completion  of  the  work) 
will  remain  with  the  Government 

(e)  The  Recipient  shall  establish  and 
maintain  property  management  standards  for 
Government  property  and  otherwise  cdanage 
such  property  as  set  forth  in  48  CFR  (FAR) 
45.5  and  48  CFR  (NFS)  1845.5. 

(f)  Recipients  shall  submit  annually  a 
NASA  Form  1018.  NASA  Property  in  the 
Custody  of  Contractors,  in  accordance  virith 
the  instructions  on  the  form,  the  provisions 
of  48  CFR  (NFS)  1845.71  and  any 
supplemental  instructions  that  may  be  issued 
by  NASA  for  the  cuiient  reporting  period. 
The  original  NF  1018  shall  be  submitted  to 
the  center  D^uty  Chief  Financial  Officer, 
Finance,  with  three  copies  sent  concurrently 
to  the  center  Industrial  Property  Officer.  The 
annual  repotting  period  shall  be  firom 
October  1  of  eadi  year  through  September  30 
of  the  fi9llowing  year.  The  report  shall  be 
submitted  in  time  to  be  received  by  October 
31.  Negative  reports  (i.e.  no  reportable 
property)  are  required.  The  information 
ooDtaiiMd  in  the  reports  is  entered  into  the 
NASA  accoimting  system  to  reflect  current 
asset  values  for  agency  finandal  statement 
purposes.  Theiefere.  it  is  — — 'Oiil  that 
required  reports  be  received  no  later  than 
October  31.  A  final  report  is  required  within 
30  days  after  expiration  of  the  agreement 

(g)  As  of  the  date  of  this  rewrite,  process 
changes  have  been  mada  to  bdlitata 
electronic  submission  of  NF  1018.  Recipients 
may  use  the  procedures  established  by  NASA 
Procurement  Notice  (PN)  97-64,  issued  on 
August  9,  2001. 

(End  of  provision) 


I1274JM    CM 


GhrUlighlsfXX/iaQ 

Work  on  NASA  cooperative  agreements  is 
subject  to  dw  provisions  of  Title  VI  of  the 
Qvil  Rights  Act  of  1964  (Pub.  L.  88-352;  42 
U.S.C  2000d-I),  Title  DC  of  the  Education 
Ammdments  of  1972  (20  U.S.C.  1680  et  teq.), 
section  504  of  the  RehabilitatioD  Act  of  1973, 
as  amended  (29  U.S.C  794).  the  Age 
Discrimination  Act  of  .1975  (42  U.S.C  6101 
et  aeg.),  and  the  NASA  implementing 
regulations  (14  CFR  Parts  1250. 1251, 1252 
and  1253). 

(End  of  provision) 


•1274jaS 


i(XX/XX) 

(a)  Recipients  are  not  authorised  to  issue 
grants  or  cooperative  agreements. 

(b)  NASA  Agreement  Officer  consent  is 
required  for  subcontracts  over  (dollar 
threshold  inserted  by  Agreement  Officer) 
and/or  subcontracts  for  (critical  systems, 
subsystems,  components,  or  services  inserted 


by  Agreement  Officer  and  Cognizant  NASA 
Project  Office) . 

(c)  If  not  submitted  by  the  Recipient  and 
accepted  by  NASA  in  the  original  proposal. 
The  Recipient  shall  provide  the  following 
information  to  the  Agreement  Officer 

(1)  A  copy  of  the  proposed  subcontract. 

(2)  Basis  for  subcontractor  selection. 

(3)  Justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained. 

(4)  Basis  for  award  cost  or  award  price. 

(d)  The  Recipient  shall  utilize  :*mall 
business,  veteran-owned  small  business, 
service-disabled  veteran-owned  small 
business,  historically  undenitilizad  small 
business,  small  disadvantaged  business, 
women-owned  business  concerns. 
Historically  Black  Colleges  and  Universities, 
and  minority  educational  institutions  as 
subcontractors  to  the  maiHwuim  extent 
practicable. 

(e)  All  entities  that  are  involved  in 
performing  the  research  and  development 
effort  diat  is  the  purpose  of  the  cooperative 
agreemeat  shall  be  part  of  the  Recipient's 
consortium  and  not  subcontractora. 

(End  of  provision) 
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Oaaa  Air-Walar  Pailatiaa  Cantral  Ads  (XX/ 
XX) 

If  this  cooperative  agraeinant  or 
supplement  thereto  is  in  excess  of  $100,000. 
the  Recipient  apees  to  notify  the  Agreement 
Officer  promptly  of  the  receipt  whether  prior 
or  subeequent  to  the  Recipient's  acceptance 
of  this  cooperative  agieeiueut  of  any 
communication  bom  the  Diractor.  Office  of 
Federal  Activities,  Environmental  Protection 
Agency  (EPA),  indicating  that  a  focility  to  be 
utilized  under  or  in  the  performance  (rf  this 
cooperative  agreemeot  or  any  subcontract 
tfaarsunder  is  under  consideration  to  be  listed 
on  the  EPA  "List  of  Violating  Facilities" 
pid>lished  piirsuant  to  40  CFR  15.20.  By 
acceptance  of  a  cooperative  agreement  in 
exoeas  of  $100,000,  the  Recipient— 

(a)  Stipulates  that  any  {wnlity  to  be  utilized 
thereunder  is  not  listad  on  the  EPA  "List  of 
Violatiag  Fadlitias"  as  of  the  date  of 
acceptance: 

(b)  Agrees  to  comply  with  all  raquirements 
of  section  114  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C  1857  et  aeq.  as  amended 
by  Pub.  L  91-604)  and  section  308  of  the 
Federal  Water  Pollution  Control  Act  as 
amended  (33  U.S.C  1251  et  teq.  as  amended 
by  Pub.  L  92-500)  relating  to  inspection, 
monitoring,  entry,  reports  and  information, 
and  all  other  requirements  specified  in  the 
aforementioned  sections,  as  well  as  all 
regulations  and  guidelines  issued  thereunder 
af^  award  ef  and  applicable  to  the 
cooperative  agreement;  and 

(c)  Agrees  to  include  the  criteria  and 
requirements  of  this  clause  in  every 
subcontract  hereunder  in  excess  of  $100,000. 
and  to  take  such  action  as  the  Contracting  or 
Grant  Officer  may  direct  to  enforce  such 
criteria  and  requirements. 

(End  of  provision) 


11274.927    DeiMrment  and  Suapanslon 
and  Druff^rea  Worlcplace. 

Debarment  and  Suspension  and  Drug-Free 
Workplace  (XX/XX) 

NA^A  cooperative  agreements  are  subject 
to  the  provisions  of  14  CFR  part  1265. 
Government-wide  Debarment  and 
Suspension  (Nonprocureraent)  and  14  CFR 
Part  1267.  Government-wide  requirements 
for  Drug-Free  Workplace,  unless  excepted  by 
14  CFR  1265.110  or  1265.610. 
(End  of  provision) 

f  1274^2$    Foreign  national  employee 


Foreiga  Natiaiul  Employee  Investigative 
Requirements  (XX/XX) 

(a)  The  Recipient  shall  submit  a  properly 
executed  Name  Check  Request  (NASA  Form 
531)  and  a  completed  apphcant  fingeqninl 
card  (Federal  Bureau  of  Investigation  Card 
FD-258)  for  each  foreign  national  employee 
requiring  access  to  a  NASA  Installation. 
TliAse  documents  shall  be  submitted  to  the 
Installation's  Security  Office  at  least  75  days 
prior  to  the  estimated  duty  date.  The  NASA 
Installation  Security  Office  will  request  a 
National  Agency  Check  (NAC)  for  foreign 
n^onal  employees  requiring  aocaas  to  NASA 
fodlities.  The  NASA  Form  531  and 
fingerprint  card  may  be  obtained  from  the 
NASA  Installation  Security  Office. 

(b)  The  Installation  Security  Office  will 
request  from  NASA  Headquarters.  Code  L 
approval  far  aadi  foreign  national's  aocaas  to 
the  Installation  prior  to  providing  access  to 
the  Installation.  If  the  access  approval  is 
obtained  from  NASA  Headquaiten  prior  to 
completion  of  the  NAC  and  performance  of 
the  cooperative  agreement  requires  a  foreign 
national  to  be  given  access  immediately,  the 
Technical  Oflker  may  submit  an  escort 
request  to  the  Installation's  Chief  of  Security. 
(End  of  provision) 


f1274jat 


ioaLabbyii«(XX/XX) 

This  award  is  subject  to  the  provisions  of 
14  CFR  part  1271  "New  Restrictions  on 
Lobbying." 
(End  of  provision) 


f1274J80   Travel  and 


Travel  and  Transpartatiae  (XX/XX) 

(a)  For  travel  funded  by  the  government 
under  this  agreement,  section  5  of  the 
International  Air  Transportation  Fair 
Competitive  Practices  Act  of  1974  (49  U.S.C 
40118KFIy  America  Act)  requires  the 
Recipient  to  use  U.S.-flag  air  carriers  for 
international  air  transportation  of  personnel 
and  property  to  the  extent  that  service  by 
those  carriers  is  available. 

(b)  Department  of  Transportation 
r^ulations,  49  CFR  part  173,  govern 
Recipient  shipment  of  hazardous  materials 
and  other  items. 

(End  of  provision) 
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}  1274.931    Etoctronic  funds  transtar 

payment  methods.  I 

Electronic  Funck  Transfer  Payment  Methods 
(XX/XX) 

Payments  under  this  cooperative 
agreement  will  be  made  by  the  Government 
by  electronic  hinds  transfer  through  the 
Treasury  Fedline  Payment  System  (FEDLINE) 
or  the  Automated  Clearing  House  (ACH).  at 
the  option  of  the  Government.  After  award, 
but  no  later  than  14  days  before  an  invoice 
is  submitted,  the  Recipient  shall  designate  a 
financial  institution  for  receipt  of  electronic 
funds  transfer  payments,  and  shall  submit 
this  designation  to  the  Agreement  Officer  or 
other  Government  official,  as  directed. 

(a)  For  payment  through  FEDLINE,  the 
Recipient  shall  provide  the  following 
information: 

(1)  Name,  address,  and  telegraphic 
abbreviation  of  the  financial  institution 
receiving  payment. 

(2)  The  American  Bankers  Association  9- 
digit  identifying  number  for  wire  transfers  of 
the  financing  institution  receiving  payment  if 
the  institution  has  access  to  the  Federal 
Reserve  Communication  System. 

(3)  Payee's  account  number  at  the  financial 
institution  where  funds  are  to  be  transferred. 

(4)  If  the  financial  institution  does  not  have 
access  to  the  Federal  Reserve 
Communications  System,  name,  address,  and 
telegraphic  abbreviation  of  the  correspondent 
financial  institution  through  which  the 
financial  institution  receiving  payment 
obtains  wire  transfer  activity.  Provide  the 
telegraphic  abbreviation  and  American 
Bankers  Association  identifying  number  for 
the  correspondent  institution. 

(b)  For  payment  through  ACH,  the 
Recipient  shall  provide  die  following 
information: 


(1)  Routing  transit  number  of  the  financial 
institution  receiving  payment  (same  as 
American  Bankers  Association  identifying 
number  used  for  FEDLINE). 

(2)  Number  of  account  to  which  funds  are 
to  be  deposited. 

(3)  Type  of  depositor  account  ("C"  for 
checking,  "S"  for  savings). 

(4)  If  the  Recipient  is  a  new  enrollee  to  the 
ACH  system,  a  "Payment  Information  Form," 
SF  3881,  must  be  completed  before  payment 
can  be  processed. 

(c)  In  the  event  the  Recipient,  during  the 
performance  of  this  cooperative  agreement, 
elects  to  designate  a  different  financial 
institution  for  the  receipt  of  any  payment 
made  using  electronic  funds  transfer 
procedures,  notification  of  such  change  and 
the  required  information  specified  above 
must  be  received  by  the  appropriate 
Government  official  30  days  prior  to  the  date 
such  change  is  to  become  effective. 

(d)  The  documents  furnishing  the 
information  required  in  this  clause  must  be 
dated  and  contain  the  signature,  title,  and 
telephone  number  of  the  Recipient  official 
authorized  to  provide  it,  as  well  as  the 
Recipient's  name  and  contract  number. 

(e)  Failure  to  properly  designate  a  financial 
institution  or  to  provide  appropriate  payee 
bank  accoimt  information  may  delay 
payments  of  amounts  otherwise  properly 
due. 

(End  of  provision) 

S  1274.932    Retention  and  examtaiatkMi  of 


Retention  and  Examination  of  Records  (XX/ 
XX) 

Financial  records,  supporting  documents, 
statistical  records,  and  all  other  records  (or 


microfilm  copies)  pertinent  to  this 
cooperative  agreement  shall  be  retained  for  a 
period  of  3  years,  except  that  records  for 
nonexpendable  property  acquired  with 
cooperative  agreement  funds  shall  be 
retained  for  3  years  after  its  final  disposition 
and,  if  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3-year 
period,  the  records  shall  be  retained  until  all 
litigation,  claims,  or  audit  findings  involving 
the  records  have  been  resolved.  The  retention 
period  starts  from  the  date  of  the  submission 
of  the  final  invoice.  The  Administrator  of 
NASA  and  the  Comptroller  General  of  the 
United  States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
pertinent  books,  documents,  papers,  and 
records  of  the  Recipient  and  of 
subcontractors  to  make  audits,  examinations, 
excerpts,  and  transcripts.  All  provisions  of 
this  clause  shall  apply  to  any  subcontractor 
performing  substantive  work  under  this 
cooperative  agreement. 
(End  of  provision) 

}  1274.933    Summary  of  Recipient 
Reporting  Reeponsibilltiee. 

Summary  of  Recipient  Reporting 
Responsibilities  (XX/XX) 

This  cooperative  agreement  requires  the 
recipient  to  submit  a  number  of  reports. 
These  reporting  requirements  are 
summarized  below.  In  the  event  of  a  conflict 
between  this  provision  and  other  provisions 
of  the  cooperative  agreement  requiring 
reporting,  the  other  provisions  take 
precedence. 

[The  Agreement  Officer  may  add/delete 
reporting  requirements  as  appropriate.) 


Report 


Report  of  Joint  r<4ASA/Re- 

dpient  Inventions. 
Interim  Report  of  Reportable 

Items. 
Fmal  Report  of  Reportable 

Items. 
Oisctosure  of  Subject  Inverv 

tions. 

Election  of  Title  to  a  Subject 
Invention. 


Listing  of  Subject  Inventions 

Subject  Inventions  Rnal  Re- 
port. 

^4olification  of  Decision  to 
Forego  Patent  Protection. 

Notification  of  a  Subcontract 
Award. 

Utilzation  of  Subject  Inverv 

tion. 
Notice  of  Proposed  Transfer 

of  Tectmoiogy. 


Frequertcy 


As  required 


Every  12  months  

3  months  after  completion  .. 

Wittiin  2  months  after  in- 
ventor discloses  it  to  the 
Recipient. 

1  year  after  disclosure  of 
tfie  subject  invention  if  a 
statutory  bar  exists,  oth- 
eryrise  within  2  years. 

Every  12  months  from  the 
date  of  the  agreement. 

Prior  to  dose-out  of  the 
agreemerrt. 

30  days  before  expiration  of 
the  response  period. 

Promptly  upon  award  of  a 
subcontract 


Hererence 


ArwHjaly 


Prior  to  transferring  tecfv 
notogy  to  foreign  firm  or 
institution. 


1274.91 1  Patent  Rights  (Paragraph  (b)(4)). 

1274.912  Patent  Rights— Retention  by  the  Recipient  (Large  Busings)  (Paragraph 
(e)(3)(l)). 

1274.912  Patent  Rights— Retention  by  the  Recipient  (Large  Business)  (Paragraph 
(e)(3KiO). 

1274.912  Patent  Rights  Retention  by  (Large  Recipient  Business)  (Paragraph 
(e)(2))  or  1274.913  Patent  Rights— Retention  by  the  Recipient  (SmaB  Business) 
(Paragraph  (cMl))- 

1274.913  Patent  Rights— Retention  by  the  Recipient  (Small  Business)  (Paragraph 
(cM2)). 


1274.913    Patent  Rights— Retention  by  the  Recipient  (Small  Business)  (Paragraph 

(fKSKi)). 
1274.913    Retention  by  the  Recipient  (Small  Business)  (Paragraph  (f)(5)(ii)). 

1274.913    Patent  Rights— Retention  by  the  Recipient  (SmaH  Business)  (Paragraph 

(0(3)). 

1274.912  Patent  Rights  Retention  by  the  Recipient  (Large  Business)  (Paragraph 
(gM3))  or  1274.913  Patent  Rights— Retention  by  the  Recipient  (SmaH  Business) 
(Paragraph  (g)(3)). 

1274.913  Patent  Rights— Retention  by  the  Recipient  (SmaH  Business)  (Paragraph 

(h)). 
1274.915    Restricttons  on  Sale  or  Transfer  of  Technology  to  Foreign  Fmns  or  insti- 
tutions (Paragraph  (b)). 
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Report 


Progress  Report 


Summary  of  Research 


NASA  Form  1018  Property 
in  the  Custody  of  Contrac- 
tors. 

NASA  Fomi  1018  Property 
In  the  Custody  of  Contrac- 
tors. 


Frequency 


60  days  prior  to  the  anni- 
versary date  of  the 
agreement  (except  final 
year). 

90  days  after  completion  of 
agreement. 

Annually  by  October  31  


60  days  after  expiration 
date  of  agreenient. 


RefererKe 


1274.921    Publications  and  reports:  Non-Proprietary  Research  results  (Pafaoraoh 
(d)(1)).  *^^ 


1274.921    Publications  and  Reports:  Non-Proprietary  Research  Results  (Para- 
graph (d)(2)). 
1274.923    Equipment  and  Other  Property  (Paragraph  (f)). 


1274.923    Equipment  and  Other  Property  (Paragraph  (f)). 


S  1274.934    SafMy. 
Safiety  (XX/XX) 

NASA's  safety  priority  is  to  protect:  (1)  The 
public,  (2)  astronauts  and  pilots,  (3)  the 
NASA  workforce  (including  contractor 
employees  working  on  NASA  contracts),  and 
(4)  high-value  equipment  and  property. 

(a)  The  Recipient  shall  act  responsibly  in 
matters  of  safety  and  shall  take  all  reasonable 
safety  measures  in  performing  under  this 
cooperative  agreement.  The  recipient  shall 
comply  with  all  applicable  federal,  state,  and 
local  laws  relating  to  safety.  The  Recipient 
shall  maintain  a  record  of,  and  will  notify  the 
NASA  Agreement  Officer  immediately 
(within  one  workday)  of  any  accident 
involving  death,  disabling  injury  or 
substantial  loss  of  property.  The  Recipient 
will  immediately  (within  one  workday) 
advise  NASA  of  hazards  that  come  to  its 
attention  as  a  result  of  the  work  performed. 

(b)  Where  the  work  under  this  cooperative 
agreement  involves  flight  hardware,  the 
hazardous  aspects,  if  any,  of  such  hardware 
will  be  identified,  in  writing,  by  the 
Recipient.  Compliance  with  this  provision  by 
subcontractors  shall  be  the  responsibility  of 
the  Recipient. 

(End  of  provision) 

§1274.935    Security  classification 
iwiuirements. 

Seciuity  Classification  Requirements  (XX/ 
XX) 

Performance  under  this  Cooperative 
Agreement  will  involve  access  to  and/or 
generation  of  classified  information,  work  in 
a  secure  area,  or  both,  up  to  the  level  of 
[insert  the  applicable  security  clearance 
level].  Federal  Acquisition  Regulation  clause 
52.204-2  shall  apply  to  this  Agreement  and 
DD  Form  254,  Contract  Security 
Classification  Specification  Attachment 

(Insert  the  attachment  number  of 

the  DD  Form  254). 

(End  of  provision) 

§1274.936    Breach  of  safety  or  security. 
Breach  of  Saiiety  or  Security  (XX/XX) 

Safety  is  the  freedom  from  those  conditions 
that  can  cause  death,  injury,  occupational 
illness,  damage  to  or  loss  of  equipment  or 
property,  or  damage  to  the  environment. 
Safety  is  essential  to  NASA  and  is  a  material 
part  of  this  contract.  NASA's  safety  priority 
is  to  protect:  (1)  The  public;  (2)  astronauts 
and  pilots;  (3)  the  NASA  workforce 


(including  contractor  employees  worlcing  on 
NASA  contracts);  and  (4)  high-value 
equipment  and  property.  A  major  breach  of 
safety  by  the  Recipient  entitles  the 
Government  to  remedies  (pending  corrective 
measures  by  the  Recipient)  which  includes, 
suspension  or  termination  of  the  Cooperative 
Agreement,  require  removal  or  change  of 
Recipient's  personnel  from  performing  under 
the  Agreement.  A  major  breach  of  safety  must 
be  related  directly  to  the  work  on  the 
Agreement.  A  major  breach  of  safety  is  an  act 
or  omission  of  the  Recipient  that  consists  of 
an  accident,  incident,  or  exposure  resulting 
in  a  fatality  or  mission  failure;  or  in  damage 
to  equipment  or  property  equal  to  or  greater 
than  $1  million;  or  in  any  "willful"  or 
"repeat"  violation  cited  by  the  Occupational 
Health  and  Safety  Administration  (OSHA)  or 
by  a  state  agency  operating  under  an  OSHA 
approved  plan. 

(a)  Security  is  the  condition  of 
safeguarding  against  espionage,  sabotage, 
crime  (including  computer  crime),  or  attack. 
A  major  breach  of  security  by  the  Recipient 
entitles  the  Government  to  remedies 
(pending  corrective  measures  by  the 
Recipient)  which  includes,  suspension  or 
termination  of  the  Cooperative  Agreement, 
require  removal  or  change  of  Recipient's 
personnel  from  performing  under  the 
Cooperative  Agreement.  A  major  breach  of 
security  may  occur  on  or  off  Government 
installations,  but  must  be  related  directly  to 
the  work  on  the  Cooperative  Agreement.  A 
major  breach  of  security  may  arise  from  any 
of  the  following:  compromise  of  classified 
information;  illegal  technology  transfer; 
workplace  violence  resulting  in  criminal 
conviction;  sabotage;  compromise  or  denial 
of  information  technology  services;  damage 
or  loss  greater  than  $250,000  to  the 
Government;  or  theft. 

(b)  In  the  event  of  a  major  breach  of  safety 
or  security,  the  Recipient  shall  report  the 
breach  to  the  Agreement  Officer.  If  directed 
by  the  Agreement  Officer,  the  Recipient  shall 
conduct  its  own  investigation  and  reptort  the 
results  to  the  Government.  The  Recipient 
shall  cooperate  with  the  Government 
investigation,  if  conducted. 

(End  of  provision) 


§  1 274.937    Security  requirements  for 
unclassified  information  technology 
resources. 

Security  Requirements  for  Unclassified 
Information  Teclmology  Resources  (XX/XX) 

(a)  The  Recipient  shall  be  responsible  for 
Information  Technology  security  for  all 
systems  connected  to  a  NASA  network  or 
operated  by  the  Recipient  for  NASA, 
regardless  of  location.  This  provision  is 
applicable  to  all  or  any  part  of  the 
cooperative  agreement  that  includes 
information  technology  resources  or  services 
in  which  the  Recipient  must  have  physical  or 
electronic  access  to  NASA's  sensitive 
information  contained  in  unclassified 
systems  that  directly  support  the  mission  of 
the  Agency.  This  includes  information 
technology,  hardware,  software,  and  the 
management,  operation,  maintenance, 
programming,  and  system  administration  of 
computer  systems,  networks,  and 
telecommunications  systems.  Examples  of 
tasks  that  require  security  provisions  include: 

(1)  Computer  control  of  spacecraft, 
satellites,  or  aircraft  or  their  payloads; 

(2)  Acquisition,  transmission  or  analysis  of 
data  owned  by  NASA  with  significant 
replacement  cost  should  the  Recipient's  copy 
be  corrupted;  and 

(3)  Access  to  NASA  networks  or  computers 
at  a  level  beyond  that  granted  the  general 
-public,  e.g.  bypassing  a  firewall. 

(b)  The  Recipient  shall  provide, 
implement,  and  maintain  an  IT  Security 
Plan.  This  plan  shall  describe  the  processes 
and  procedures  that  will  be  followed  to 
ensure  appropriate  security  of  IT  resources 
that  are  developed,  processed,  or  used  under 
this  cooperative  agreement.  The  plan  shall 
describe  those  parts  of  the  cooperative 
agreement  to  which  this  provision  applies. 
The  Recipient's  IT  Security  Plan  shall  be 
compliant  with  Federal  laws  that  include, 
but  are  not  limited  to,  the  Computer  Security 
Act  of  1987  (40  use.  1441  et  seq.)  and  the 
Government  Information  Security  Reform  Act 
of  2000.  The  plan  shall  meet  IT  security 
requirements  in  accordance  with  Federal  and 
NASA  policies  and  procedures  that  include, 
but  are  not  limited  to: 

(1)  OMB  Circular  A-130,  Management  of 
Federal  Information  Resources,  Appendix  III. 
Security  of  Federal  Automated  Information 
Resources; 

(2)  NASA  Procedures  and  Guidelines 
(NPG)  2810.1.  Security  of  Information 
Technology;  and 
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(3)  Chapter  3  of  NPG  1620.1,  NASA 
Security  Prtx:edures  and  Guidelines. 

(c)  Within days  after  cooperative 

agreement  award,  the  Recipient  shall  submit 
for  NASA  approval  an  IT  Security  Plan.  This 
plan  must  be  consistent  with  and  further 
detail  the  approach  contained  in  the 
Recipient's  proposal  that  resulted  in  the 
award  of  this  cooperative  agreement  and  in 
compliance  with  the  requirements  stated  in 
this  provision.  The  plan,  as  approved  by  the 
Agreement  Officer,  shall  be  incorporated  into 
the  cooperative  agreement  as  a  compliance 
document. 

(d)(1)  Recipient  personnel  requiring 
privileged  access  or  limited  privileged  access 
to  systems  operated  by  the  Recipient  for 
NASA  or  interconnected  to  a  NASA  network 
shall  be  screened  ^  an  appropriate  level  in 
accordance  with  NPG  2810.1,  Section  4.5; 
NPG  1620.1.  Chapter  3:  and  paragraph  (d)(2) 
of  this  provision.  Those  Recipient  personnel 
wth  non-privileged  access  do  not  require 
personnel  screening.  NASA  shall  provide 
screening  using  standard  personnel  screening 
National  Agency  Check  (NAC)  forms  listed  in 
paragraph  (d)(3)  of  this  provision,  unless 
Recipient  screening  in  accordance  with 
paragraph  (d)(4)  is  approved.  The  Recipient 
shall  submit  the  required  forms  to  the  NASA 
Center  Chief  of  Security  (CCS)  within 
fourteen  (14)  days  after  cooperative 
agreement  award  or  assignment  of  an 
individual  to  a  position  requiring  screening. 
The  forms  may  be  obtained  from  the  CCS.  At 
the  option  of  the  government,  interim  access 
may  be  granted  pending  completion  of  the 
NAC. 

(2)  Guidance  for  selecting  the  appropriate 
level  of  screening  is  based  on  the  risk  of 
adverse  impact  to  NASA  missions.  NASA 
defines  three  levels  of  risk  for  which 
screening  is  required  (IT-1  has  the  highest 
level  of  risk): 

(i)  IT-l — Individuals  having  privileged 
access  or  limited  privileged  access  to  systems 
whose  misuse  can  cause  very  serious  adverse 
impact  to  NASA  missions.  These  systems 
include,  for  example,  those  that  can  transmit 
commands  directly  modifying  the  behavior  of 
spacecraft,  satellites  or  aircraft. 

(ii)  IT-2 — Individuals  having  privileged 
access  or  limited  privileged  access  to  systems 
whose  misuse  can  cause  serious  adverse 
impact  to  NASA  missions.  These  systems 
include,  for  example,  those  that  can  transmit 
commands  directly  modifying  the  behavior  of 
payloads  on  spacecraft,  satellites  or  aircraft; 
and  those  that  contain  the  primary  copy  of 
"level  1"  data  whose  cost  to  replace  exceeds 
one  million  dollars. 

(iii)  IT-3 — Individuals  having  privileged 
access  or  limited  privileged  access  to  systems 
whose  misuse  can  cause  significant  adverse 
impact  to  NASA  missions.  These  systems 
include,  for  example,  those  that  interconnect 
with  a  NASA  network  in  a  way  that  exceeds 
access  by  the  general  public,  such  as 
bypassing  firewalls;  and  systems  operated  by 
the  Recipient  for  NASA  whose  function  or 
data  has  substantial  cost  to  replace,  even  if 
these  systems  are  not  interconnected  with  a 
NASA  network.  ) 

(3)  Screening  for  individuals  shall  employ 
forms  appropriate  for  the  level  of  risk  as 
follows: 


(i)  IT-1:  Fingerprint  Card  (FC)  258  and 
Standard  Form  (SF)  85P.  Questionnaire  for 
Public  Trust  Positions  (Information  regarding 
financial  record,  question  22,  and  the 
Authorization  for  Release  of  Medical 
Information  are  not  applicable): 

(ii)  IT-2:  FC  258  and  SF  85,  Questionnaire 
for  Non-Sensitive  Positions;  aiid 

(iii)  IT-3:  NASA  Form  531.  Name  Check, 
and  FC  258. 

(4)  The  Agreement  Officer  may  allow  the 
Recipient  to  conduct  its  own  screening  of 
individuals  requiring  privileged  access  or 
limited  privileged  access  provided  the 
Recipient  can  demonstrate  that  the 
procedures  used  by  the  Recipient  are 
equivalent  to  NASA's  personnel  screening 
procedures.  As  used  here,  equivalent 
includes  a  check  for  criminal  history,  as 
would  be  conducted  by  NASA,  and 
completion  of  a  questionnaire  covering  the 
same  information  as  would  be  required  by 
NASA. 

(5)  Screening  of  Recipient  personnel  may 
be  waived  by  the  Agreement  Officer  for  those 
individuals  who  have  proof  of — 

(i)  Current  or  recent  national  security 
clearances  (within  last  three  years); 

(ii)  Screening  conducted  by  NASA  within 
last  three  years;  or 

(iii)  Screening  conducted  by  the  Recipient, 
within  last  three  years,  that  is  equivalent  to 
the  NASA  personnel  screening  procedures  as 
approved  by  the  Agreement  Officer  under 
paragraph  (d)(4)  of  this  provision. 

(e)  The  Recipient  shall  ensure  that  its 
employees,  in  performance  of  the  cooperative 
agreement,  receive  annual  IT  security 
training  in  NASA  IT  Security  policies, 
procedures,  computer  ethics,  and  best 
practices  in  accordance  with  NPG  2810.1, 
Section  4.3  requirements.  The  Recipient  may 
use  web-based  training  available  from  NASA 
to  meet  this  requirement. 

(f)  The  Recipient  shall  afford  NASA, 
including  the  Office  of  Inspector  General, 
access  to  the  Recipient's,  subcontractors'  or 
subawardees'  facilities,  installations, 
operations,  documentation,  databases  and 
personnel  used  in  performance  of  the 
cooperative  agreement.  Access  shall  be 
provided  to  the  extent  required  to  carry  out 

a  program  of  IT  inspection,  investigation  and 
audit  to  safeguard  against  threats  and  hazards 
to  the  integrity,  availability  and 
confidentiality  of  NASA  data  or  to  the 
function  of  computer  systems  operated  on 
behalf  of  NASA,  and  to  preserve  evidence  of 
computer  crime. 

(g)  The  Recipient  shall  incorporate  the 
substance  of  this  clause  in  all  subcontracts  or 
subagreements  that  meet  the  conditions  in 
paragraph  (a)  of  this  provision. 

(End  of  provision) 

§1274.938    Modifications. 

Modifications  (XXTXX) 

During  the  term  of  this  agreement  and  in 
the  interest  of  achieving  program  objectives, 
the  parties  may  agree  to  changes  that  affect 
the  responsibility  statements,  milestones,  or 
other  provisions  of  this  agreement.  Any 
changes  to  this  agreement  will  be 
accomplished  by  a  written  bilateral 
modification. 


(End  of  provision) 

§1274.939    Application  of  Federal,  Stata, 
and  local  laws  and  regulations. 

Application  of  Federal,  State,  and  Local 
Laws  and  Regulations  (XX/XX) 

(a)  Federal  Laws  and  Regulations.  This 
Cooperative  Agreement  shall  be  governed  by 
the  Federal  Laws,  regulations,  policies,  and 
related  administrative  practices  applicable  to 
this  Cooperative  Agreement  on  the  date  the 
Agreement  is  executed.  The  Recipient 
understands  that  such  Federal  laws, 
regulations,  policies,  and  related 
administrative  practices  may  be  modified 
from  time  to  time.  The  Recipient  agrees  to 
consider  modifying  this  Agreement  to  be 
governed  by  those  later  modified  Federal 
laws,  regulations,  policies,  and  related 
administrative  practices  that  directly  affect 
performance  of  the  Project. 

(b)  State  or  Territorial  Law  and  Local  Law. 
Except  to  the  extent  that  a  Federal  statute  or 
regulation  preempts  State  or  territorial  law, 
nothing  in  the  Cooperative  Agreement  shall 
require  the  Recipient  to  observe  or  enforce 
compliance  with  any  provision  thereof, 
perform  any  other  act,  or  do  any  other  thing 
in  contravention  of  any  applicable  State  or 
territorial  law;  however,  if  any  of  the 
provisions  of  the  Cooperative  Agreement 
violate  any  applicable  State  or  territorial  law, 
or  if  compliance  with  the  provisions  of  the 
Agreement  would  require  the  Recipient  to 
violate  any  applicable  State  or  territorial  law, 
the  Recipient  agrees  to  notify  the 
Government  (NASA)  immediately  in  wyiting 
in  order  that  the  Government  and  the 
Recipient  may  make  appropriate 
arrangements  to  proceed  with  the  Project  as 
soon  as  possible. 

(c)  Changed  Conditions  of  Performance 
(Including  Litigation).  The  Recipient  agrees 
to  notify  the  Government  (NASA) 
immediately  of  any  change  in  State  or  local 
law,  conditions,  or  any  other  event  that  may 
significantly  affect  its  ability  to  perform  the 
Project  in  accordance  with  the  terms  of  this 
Cooperative  Agreement.  In  addition,  the 
Recipient  agrees  to  notify  the  Government 
(NASA)  immediately  of  any  decision 
periaining  to  the  Recipient's  conduct  of 
litigation  that  may  affect  the  Government's 
interests  in  the  Project  or  the  Government's 
administration  or  enforcement  of  applicable 
Federal  laws  or  regulations.  Before  the 
Recipient  may  name  the  Government  as  a 
party  to  litigation  for  any  reason,  the 
Recipient  agrees  to  inform  the  Government; 
this  proviso  applies  to  any  type  of  litigation 
whatsoever,  in  any  forum. 

(d)  No  Government  Obligations  to  Third 
Parties.  Absent  the  Government's  express 
written  consent,  and  notwithstanding  any 
concurrence  by  the  Government  in  or 
approval  of  the  award  of  any  Agreement  of 
the  Recipient  (third  party  contract)  or 
subcontract  of  the  Recipient  (third  party 
subcontract)  or  the  solicitation  thereof,  the 
Government  shall  not  be  subject  to  any 
obligations  or  liabilities  to  third  party 
contractors  or  third  party  subcontractors  or 
any  other  person(s). 

(End  of  provision) 
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§1274.940    Changes  in  rwiiplent's 
membership. 

Changes  in  Recipient's  Membership  (XX/XX) 

The  Recipient  shall  notify  the  cognizant 
Agreement  Officer  within  seven  (7)  days  of 
any  change  in  the  corporate  membership 
(ownership)  structure  of  the  Recipient, 
including  the  addition  or  withdrawal  of  any 
of  the  Recipient's  affiliated  members  (e.g.. 
Consortium  Member).  If  NASA  reasonably 
determines  that  any  change  in  the  corporate 
membership  (ownership)  of  Recipient  will 
conflict  with  NASA's  objectives  for  the 

Project  or  any  statutory  or 

regulatory  restriction  applicable  to  the 
agency,  NASA  may  terminate  this  Agreement 
after  giving  the  Agreement  Recipient  at  least 
ninety  (90)  days  prior  written  notice  of  such 
perceived  conflict  and  a  reasonable 
opportunity  to  cure  such  conflict. 
(End  of  provision) 

§  1 274.941    Insurance  and  Indemnification. 

The  following  provision  is  applicable 
to  all  cooperative  agreements  with 
commercial  firms  that  involve  programs 
or  projects  that  are  subject  to  Section 
431  of  Public  Law  105-276,  which 
addresses  insurance  for,  or 
indemnification  of,  developers  of 
experimental  aerospace  vehicles. 

Insurance  and  Indemnification  (XX/XX) 

(a)  General.  The  Recipient  has  applied, 
under  the  provisions  of  section  431  of  Public 
Law  105-276  (Section  431),  for 
indemnification  by  the  Government  against 
certain  third  party  damage  claims  that  might 
arise  under  the  Agreement.  Under  section 
431,  a  necessary  prerequisite  to,  and 
consideration  for,  the  Government's  granting 
such  indemnification  is  the  Recipient's 
obtaining  insurance  against  an  initial 
increment  of  such  damages  arising  from 
certain  third  party  claims.  This  provision  sets 
forth  the  requirements  for  this  insurance 
prerequisite  to  a  Government  grant  of 
indemnification. 

(b)  Definitions.  The  definitions  at  14  CFR 
part  1266.  Cross- Waivers  and 
Indemnification,  apply  to  this  provision. 

(c)  Insurance.  The  Recipient  shall  obtain, 
as  part  of  its  financial  contribution,  insurance 
that  meets  the  following  parameters: 

(1)  The  insurance  policy  or  policies  shall 
insure  against  damages  incurred  by  third 
parties  arising  from  covered  activities; 

(2)  The  amount  of  insurance  applicable  to 
each  launch  shall  be  [TBDj.  The  Government 
may  subsequently  increase  the  amount  of 
insurance  the  Recipient  is  required  to 
maintain  to  qualify  for  indemnification,  for 
one  or  more  launches,  and  the  Recipient 
shall  pay  the  additional  cost  of  such 
increases  from  its  financial  contribution;  and 

(3)  The  insurance  policy  or  policies  shall 
name  the  parties  and  their  related  entities, 
and  the  employees  of  the  parties  and  their 
related  entities,  as  named  insureds. 

Nothing  in  this  provision  precludes  the 
Recipient  from  obtaining,  at  no  cost  to  the 
Government,  such  other  insurance  as  the 
Recipient  determines  advisable  to  protect  its 
business  interests. 


(d)  Proof  of  Insurance.  The  Recipient  shall 
provide  proof  of  insurance  that  meets  the 
parameters  in  paragraph  (c)  of  this  provision 
and  that  is  acceptable  to  the  Agreement 
Officer: 

(1)  Within  30/60  days  after  the  execution 
of  the  modification  adding  this  provision  to 
the  Agreement; 

(2)  No  later  than  30  days  before  each 
launch;  and 

(3)  Within  7  days  after  a  request  by  the 
Agreement  Officer. 

Moreover,  the  Recipient  shall  promptly 
notify  the  Agreement  Officer  of  any 
termination,  or  of  any  change  to  the  terms  or 
conditions  of  an  insurance  policy  or  policies 
for  which  proof  of  insurance  was  provided. 

(e)  Notification  of  Claims.  The  Recipient 
shall— 

(1)  Promptly  notify  the  Agreement  Officer 
of  any  third  party  claim  or  suit  against  the 
Recipient,  one  of  its  related  entities,  any 
employee  of  the  Recipient  or  its  related 
entities,  or  any  insurer  of  the  Recipient  for 
damages  resulting  from  covered  activities; 

(2)  Furnish  evidence  or  proof  of  any  such 
claim,  suit  or  damages,  in  the  form  required 
by  NASA;  and 

(3)  Immediately  furnish  to  NASA,  or  its 
designee,  copies  of  all  information  received 
by  the  Recipient,  or  by  any  related  entity, 
employee  or  insurer  that  is  pertinent  to  such 
claim,  suit  or  damages. 

(f)  NASA  Concurrence  in  Settlements. 
NASA  shall  concur  or  not  concur  in  each 
settlement  of  a  third  party  claim  by  the 
Recipient's  insurer(s).  For  purposes  of 
determining  the  amount  of  indemnification 
under  this  cooperative  agreement. 
Adjudicated  claims  shall  be  deemed 
concurred  in  by  NASA. 

(End  of  provision) 
§1274.942    Export  licenses. 

Export  Licenses  (XX/XX) 

(a)  The  Recipient  shall  comply  with  all 
U.S.  export  control  laws  and  regulations, 
including  the  International  Tragic  in  Arms 
Regulations  (ITAR),  22  CFR  parts  120 
through  130,  and  the  Export  Administration 
Regulations  (EAR),  15  CFR  parts  730  through 
799.  in  the  performance  of  this  Cooperative 
Agreement.  In  the  absence  of  available 
license  exemptions/exceptions,  the  Recipient 
shall  be  responsible  for  obtaining  the 
appropriate  licenses  or  other  approvals,  if 
required,  for  exports  of  hardware,  technical 
data,  and  software,  or  for  the  provision  of 
technical  assistance. 

(b)  The  Recipient  shall  be  responsible  for 
obtaining  export  licenses,  if  required,  before 
utilizing  foreign  persons  in  the  performance 
of  this  Cooperative  Agreement,  including 
instances  where  the  work  is  to  be  performed 
on-site  at  (insert  name  of  NASA  installation), 
where  the  foreign  person  will  have  access  to 
export-controlled  technical  data  or  software. 

(c)  The  Recipient  shall  be  responsible  for 
all  regulatory  record  keeping  requirements 
associated  with  the  use  of  licenses  and 
license  exemptions/exceptions. 

(d)  The  Recipient  shall  be  responsible  for 
ensuring  that  the  requirements  of  this 
provision  apply  to  its  subcontractors. 


(e)  The  Recipient  may  request,  in  writing, 
that  the  Agreement  Officer  authorize  it  to 
export  ITAR-con trolled  technical  data 
(including  software)  pursuant  to  the 
exemption  at  22  CFR  125.4(b)(3).  The 
Agreement  Officer  or  designated 
representative  may  authorize  or  direct  the 
use  of  the  exemption  where  the  data  does  not 
disclose  details  of  the  design,  development, 
production,  or  manufacture  of  any  defense 
article. 

(End  of  provision) 

Appendix  to  Part  1274 — Listing  of 
Exhibits 

Exhibit  A  to  Part  1274— Contract  Provisions 

All  contracts  awarded  by  a  recipient, 
including  small  purchases,  shall  contain  the 
following  provisions  if  applicable: 

1.  Equal  Employment  Opportunity — All 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.O.  11246,  "Equal 
Employment  Opportunity,"  as  amended  by 
E.O.  11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60.  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— All 
contracts  in  excess  of  $50,000  for 
construction  or  repair  awarded  by  Recipients 
and  subrecipients  shall  include  a  provision 
for  compliance  with  the  Copeland  "Anti- 
Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  recipient  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  NASA. 

3.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)--Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
$50,000  for  other  contracts,  other  than 
contracts  for  commercial  items,  that  involve 
the  employment  of  mechanics  or  laborers 
shall  include  a  provision  for  compliance  with 
sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Subsection  102  of  the  Act,  each  recipient 
shall  be  required  to  compute  the  wages  of 
every  mechanic  and  laborer  on  the  basis  of 

a  standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  V/z 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
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in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

4.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  Recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

5.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.).  as  amended— 
Contracts,  other  than  contracts  for 
commercial  items,  of  amounts  in  excess  of 
$100,000  shall  contain  a  provision  that 
requires  the  Recipient  to  agree  to  comply 
with  all  applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean  Air 
Act  (42  U.S.C.  7401  et  seq.)  and  the  Federal 
Water  Pollution  Control  Act  as  amended  (33 
U.S.C.  1251  et  seq).  Violations  shall  be 
reported  to  NASA  and  the  Regional  Office  of 
the  Environmental  Protection  Agency  (EPA). 

6.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  SIOO.OOO  or  more  shall  Rle 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  ha^  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
Recipient. 

7.  Debarment  and  Suspension  (E.O.s  12549 
and  12689) — No  contract  shall  be  made  to 
parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordance 
with  E.O.s  12549  and  12689.  "Debarment  and 
Suspension."  This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
excluded  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.0. 12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide  the 
required  certification  regarding  its  exclusion 
status  and  that  of  its  principal  employees. 

Exhibit  B  to  Part  1274— Reports 

1.  Individual  Procurement  Action  Report 
fNASA  Form  507) 

The  Agreement  Officer  is  responsible  for 
submitting  NASA  Form  507  for  all 
cooperative  agreement  actions; 


2.  Property  Reporting 

As  provided  in  paragraph  (f)  of  §  1274.923, 
an  annual  NASA  Form  (NF)  1018,  NASA 
Property  in  the  Custody  of  Contractors,  will 
be  submitted  by  October  31  of  each  year. 
Negative  annual  reports  are  required.  A  final 
report  is  required  within  30  days  after 
expiration  of  the  agreement  (also  see 
paragraph  (g)  of  §  1274.923  for  electronic 
submission  guidance). 

3.  Disclosure  of  Lobbying  Activities  (SFLLL) 

(a)  Agreement  Officers  shall  provide  one 
copy  of  each  SF  LLL  furnished  under  14  CFR 
1271.110  to  the  Procurement  Officer  for 
transmittal  to  the  Director.  Analysis  Ehvision 
(Code  HC). 

(b)  Suspected  violations  of  the  statutory 
prohibitions  implemented  by  14  CFR  part 
1271  shall  be  reported  to  the  Director, 
Contract  Management  Division  (Code  HK). 

[FR  Doc.  01-26622  Filed  10-2&-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  648 

(Dockst  No.  011005245-1245-01;  I.D. 
092401 C] 

RIN  064a-AP37 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  2002  specifications  for 

the  Atlantic  herring  fishery;  request  for 

comments. 

summary:  NMFS  proposes  specifications 
for  the  2002  Atlantic  herring  fishery. 
The  regulations  for  the  Atlantic  herring 
fishery  require  NMFS  to  publish 
specifications  for  the  upcoming  year 
and  to  provide  an  opportunity  for  public 
comment.  The  intent  of  the 
specifications  is  to  conserve  and  manage 
the  herring  resource  and  provide  for 
sustainable  fisheries.  This  rule  would 
also  correct  and  clarify  the  final  rule 
implementing  the  Atlantic  Herring 
Fishery  Management  Plan  (FMP)  by 
clarifying  the  vessel  owners'  or 
operators'  reporting  requirements. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m..  Eastern  Standard 
Time,  on  November  28,  2001. 
ADDRESSES:  Copies  of  supporting 
docimients,  including  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA), 


Essential  Fish  Habitat  Assessment,  and 
the  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  the  2000 
Atlantic  Herring  Fishing  Year  are 
available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Coimcil,  50  Water 
Street,  Mill  2.  Newburyport,  MA  01950. 
Comments  may  also  be  sent  via  fax  to 
(978)  465-0492.  The  EA/RIR/IRFA  is 
accessible  via  the  Internet  at  http:/ 
www.nefmc.org. 

Written  comments  on  the  proposed 
specifications  should  be  sent  to  the 
Regional  Administrator  at  the  above 
address.  Mark  on  the  outside  of  the 
envelope:  "Comments — 2002  Herring 
Specifications."  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (978)  281- 
9371.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

Written  comments  regarding  the 
collection-of-information  requirements 
contained  in  this  final  rule  should  be 
sent  to  the  Regional  Administrator  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978)  281-9104,  e-mail  at 
myles.raizin@noaa.gov,  fax  at  (978)  281- 
9135. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  FMP 
require  the  New  England  Fishery 
Management  Council's  (Council) 
Atlantic  Herring  Plan  Development 
Team  (PDT)  to  meet  at  least  annually, 
no  later  than  July  each  year,  with  the 
Atlantic  States  Marine  Fisheries 
Commission's  (Commission)  Atlantic 
Herring  Plan  Review  Team  (PRT)  to 
develop  and  recommend  the  following 
specifications  for  consideration  by  the 
Council's  Atlantic  Herring  Oversight 
Committee:  Allowable  biological  catch 
(ABC),  optimum  yield  (OY),  domestic 
annual  harvest  (DAH),  domestic  annual 
processing  (DAP),  total  foreign 
processing  (JVPt),  joint  venture 
processing  (JVP),  internal  waters 
processing  (IWP),  U.S.  at-sea  processing 
(USAP),  border  transfer  (BT).  total 
allowable  level  of  foreign  fishing 
(TALFF),  and  reserve  (if  any).  The  PDT 
and  PRT  also  recommend  the  total 
allowable  catch  (TAC)  for  each 
management  area  and  sub-area 
identified  in  the  FMP.  As  the  basis  for 
its  recommendations,  the  PDT  reviews 
available  data  pertaining  to:  Commercial 
and  recreational  catch;  current  estimates 
of  fishing  mortality;  stock  status;  recent 
estimates  of  recruitment;  virtual 
population  analysis  results  and  other 
estimates  of  stock  size;  sea  sampling  and 
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trawl  survey  data  or.  if  sea  sampling 
data  are  unavailable,  length  frequency 
information  from  trawl  surveys;  impact 
of  other  fisheries  on  herring  mortality; 
and  any  other  relevant  information. 
Recommended  specifications  are 
presented  to  the  Council  for  adoption 
and  recommendation  to  NMFS. 
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Proposed  2002  Specifications 

The  Council,  at  its  Jime  2001  meeting, 
adopted  recommendations  for  the  2002 
specifications  for  the  Atlantic  herring 
fishery  (see  Table  1).  The  only  change 
from  the  2001  specifications  was  the 
recommended  increase  in  estimated 
DAH/DAP  by  5,000  mt,  and  the 
resulting  decrease  in  TALFF  to  zero. 
Althou^  the  specification  for  JVP 
would  remain  imchanged  &t>m  the  2001 
allocation,  the  Council  has 
recommended  that  harvest  of  herring 
under  the  JVP  specification  be  limited  to 
Management  Area  2  (Area  2),  rather 
than  both  Areas  2  and  3,  as  specified  in 
2001.  Based  on  the  Council's 
recommendations,  NMFS  proposes  the 
specifications  and  Area  TACs  contained 
below  in  Table  1. 

Table  1. 

Specifications  and  Area  TACs  for 
the  2002  atlantic  herring  fishery 


Specification 

Proposed  Alk)cation  (mt) 

ABC 

300,000 

OY 

250,000 

DAH 

250.000 

DAP 

226.000 

JVR 

20W0 

JVP 

10,000  (Area  2  only) 

IWP 

10.000 

USAP 

20,000 

BT 

4.000 

TALFF 

0 

Reserve 

0 

TAC -Area 

1A 

60.000 

TAC -Area 

IB 

10.000 

TAC -Area  2 

50.000  (TAC  reserve:  80,000 

TAC -Area  3 

50,000 

TALFF 

Recent  growth  in  domestic  utilization, 
as  eviden^d  by  new  domestic 
processing  capabilities,  has  already 
resulted  in  an  increase  in  domestic 
harvesting.  The  increase  in  the  domestic 
harvest,  and  futrire  anticipated 
increases,  resulted  in  the  Council's 
recommendation  for  zero  TALFF.  The 
Council  believes  that  setting  TALFF  at 
zero  will  further  promote  domestic 
interests  in  the  utilization  of  the  herring 
resource  by  providing  industry  with  the 
means  to  continue  development  of 
additional  markets. 


The  2001  specifications  for  the 
Atlantic  herring  fishery  included  a 
small  allocation  for  TALFF.  At  the  time 
the  Council  made  that  recommendation, 
it  was  expected  that  the  allocation  of 
TALFF  woidd  enhance  the  probability 
that  foreign  vessels  woidd  engage  in 
JVP,  thus  benefitting  U.S.  fishermen 
who  have  historically  had  difficulty  in 
procuring  markets  for  herring.  The 
Council  believed  that  growth  in 
domestic  utilization  was  inhibited  by 
the  lack  of  new  markets,  as  evidenced 
by  the  lack  of  new  processing 
capabilities.  However,  for  the  2002 
fishery,  the  Coimcil  recommended,  and 
NMFS  proposes,  that  setting  thfe  TALFF 
at  zero  will  promote  the  continued 
growth  in  the  domestic  utilization  of  the 
herring  resource.  The  expansion  of 
existing  processing  capabilities  and  the 
opening  of  new  domestic  processor/ 
fieezer  capacity  suggest  that  domestic 
facilities  are  able  to  provide  continued 
expansion  in  the  domestic  fishery,  thus 
eliminating  the  allocation  for  directed 
foreign  fishing.  In  addition,  the  Coimcil 
recommended  zero  TALFF  because  it 
believed  that  the  allocation  of  TALFF  in 
2001  damaged  the  working  relationship 
between  the  U.S.  and  Canada  on 
transboundary  fisnery  issues. 

JVP 

Under  the  Atlantic  Herring  FMP,  joint 
venture  activities  are  allowed  in  all 
management  areas,  subject  to  an  annual 
review  process.  In  addition,  these 
activities  may  be  specified  by 
management  area.  The  annual  review 
and  management  area  allocation  scheme 
provides  the  Council  with  the  ability  to 
consider  the  impact  of  JVP  on  shoreside 
processors.  For  fishing  year  2001,  joint 
ventures  between  domestic  fishing 
vessels  and  foreign  at-sea  processing 
vessels  could  occur  in  Ar^  2  and  3. 
However,  for  the  2002  specifications, 
the  Coimcil  considered  public  comment 
and  voted  to  recommend  that  such 
activities  be  limited  to  Area  2  only 
because  it  fislt  that  Area  3  represents  the 
best  alternative  fishing  area  for  domestic 
vessels  supplying  shoreside  domestic 
processors,  especially  when  Area  lA  is 
closed  to  fishing  under  existing  state 
and  Federal  regulations.  In  addition,  as 
noted  in  the  annual  Stock  Assessment 
and  Fishery  Evaluation  (SAFE)  Report, 
shoreside  demand  is  projected  to 
increase  in  the  near  term  as  a  result  of 
expanded  cannery  production  and  the 
start-up  of  a  freezer  plant  in  Gloucester, 
MA.  Area  3  represents  the  best 
opportunity  for  growth  in  the  domestic 
harvesting  sector  to  meet  increasing 
demand  for  herring  by  shoreside 
processors.  To  allow  JVP  in  Area  3  may 


hinder  the  ability  of  harvesters  to 
adequately  supply  shoreside  processors. 

This  rule  also  proposes  a  technical 
change  to  §648.7  (b)(l)(iii)(B)  to  clarify 
the  Council's  intent  concerning  the 
reporting  requirements  for  owners  or 
operators  of  vessels  who  have  been 
issued  Atlantic  herring  permits  but  who 
are  not  required  to  have  a  Vessel 
Monitoring  System  (VMS)  unit  on  board 
the  vessel.  This  rule  would  clarify  that 
only  owners  or  operators  of  vessels  that 
catch  2,000  lb  (907.2  kg)  or  more  of 
Atlantic  herring  on  any  one  trip  in  a 
week  must  submit  an  Atlantic  herring 
catch  report  via  the  Interactive  Voice 
Response  (IVR)  reporting  system  by 
Tuesday  of  the  following  week.  Even  if 
the  herring  has  not  yet  been  landed,  the 
operator  must  estimate  the  amount  of 
herring  on  board  the  vessel  and  report 
that  amount  via  the  IVR  system.  As 
currently  written,  the  regulations  imply 
that  this  provision  applies  at  all  times 
to  any  owner  or  operator  of  a  vessel 
issued  a  Federal  permit  for  Atlantic 
herring  who  is  not  required  to  have  a 
VMS  unit  on  board  the  vessel.  In 
addition,  this  rule  would  also  clarify 
that  owners  or  operators  of  vessels  that 
catch  2,000  lb  (907.2  kg)  or  more  of 
Atlantic  herring,  some  or  all  of  which  is 
caught  in  or  from  the  EEZ.  on  any  trip 
in  a  week,  must  submit  an  Atlantic 
herring  catch  report  via  the  IVR  system 
for  that  week.  As  currently  written,  the 
regidations  require  that  the  reporting 
provision  also  applies  at  all  times  to 
vessels  catching  herring  in  or  from  the 
EEZ.  A  review  of  the  FMP  and 
background  material  germane  to  the 
issue  shows  that  this  clarifying  change 
is  consistent  with  Council  intent. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Council  and  NMFS  prepared  an 
Initial  Regulatory  FlexibiUty  Act 
analysis  that  describes  the  economic 
impact  that  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  summary  of  the  analysis  follows: 

A  description  of  the  reasons  why 
action  by  NMFS  is  being  considered  and 
the  objectives  of  this  proposed  rule  are 
explained  in  the  preamble  to  this  rule 
and  are  not  repeated  here.  This  action 
does  not  contain  any  additional 
collection-of-information,  reporting,  or 
recordkeeping  requirements.  It  will  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules. 

All  of  the  affected  businesses  (fishing 
vessels  and  dealers)  are  considered 
small  entities.  These  entities  qualify  as 
small  entities  under  the  standards 
described  in  NMFS  guidelines  because 
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they  have  profits  that  do  not  exceed  $3 
million  annually.  The  last  full  year  of 
data  available  for  the  herring  fishery  is 
the  year  2000.  There  were  169  vessels, 
6  processors,  and  104  dealers 
participating  in  the  fishery  in  2000. 
Given  that  vessels  caught  less  than  half 
the  current  OY  in  2000,  the  proposed 
status  quo  OY  is  not  likely  to  result  in 
any  significant  impact  on  the  revenues 
of  vessels,  producer  surplus  or 
consumer  surplus. 

For  the  2001  fishery,  the  Council 
recommended  5,000  mt  of  TALFF  and 
10,000  mt  of  JVPt.  As  part  of  its 
pistification,  the  Coimcil  noted  that  if 
foreign  vessels  availed  themselves  of  the 
opportunity  to  harvest  some  or  all  of  the 
TALFF  specification,  and  if  those 
vessels  are  obligated  to  engage  in  JVP 
ventures  with  U.S.  fishing  vessels,  there 
would  be  a  positive  impact  on  the 
revenues  of  those  U.S.  vessels 
participating  in  JVP  ventures.  Such 
economic  benefits  of  TALFF  would  be 
indirect,  since  only  the  JVP  portion  of 
the  venture  would  produce  revenues  for 
U.S.  vessels.  However,  the  indirect 
benefit  of  TALFF  would  be  offset  by  the 
negative  indirect  impact  such  activity 
might  have  on  the  competitiveness  of 
U.S.-exported  herring  on  world  markets. 

The  proposed  2002  specifications 
contain  the  same  JVP  specification  as 
the  2000  fishery;  hence,  they  have  the 
same  potential  revenue  impact.  As 
noted  above,  TALFF  itself  does  not 
directly  generate  any  revenues  to  U.S. 
vessels.  At  an  estimated  value  of  $120/ 
ton  to  the  vessel,  full  utilization  of  the 
JVP  would  result  in  total  revenues  of 
$1.2  million.  This  would  represent  an 
increase  in  overall  fleet  revenues  of  10 
percent,  although  this  is  an  optimistic 
projection,  since  the  price  paid  for 
herring  under  joint  ventures  is  generally 
slightly  less  than  the  average  price  paid 
by  shoreside  processors  and  dealers  for 
non-joint  venture  herring. 

The  Covmcil  considered  other  options 
for  TALFF,  ranging  up  to  20,000  mt  and 
JVP  ranging  up  to  40.000  mt.  In  all 
cases,  they  assumed  that  the  JVP 
specifications  would  be  twice  as  much 
as  the  TALFF  allocation.  The  highest 
TALFF  level  considered  (20,000  mt) 


would  increase  potential  revenues  to 
U.S.  vessels  by  as  much  as  four  times  (at 
40,000  mt  of  JVP),  or  up  to  $4.8  million, 
if  all  of  the  JVP  specification  were 
utilized.  However,  the  Coimcil 
concluded  that  if  U.S.-processed  herring 
could  be  sold  into  global  markets,  the 
economic  benefits  could  be  greater  than 
the  benefits  derived  from  TALFF  and 
TALFF-enhanced  JVP.  The  Council 
further  noted  that  U.S.  exports  of 
herring  are  minimal,  with  the  frozen 
bait  market  in  Canada  being  the  major 
market.  Herring  caught  directly  by 
foreign  vessels  could  compete  in  this 
market  and  negatively  impact  revenues 
to  U.S.  exporters.  Eliminating  TALFF 
would  reduce  foreign  competition  and 
increase  the  chances  for  U.S.  market 
expansion,  benefitting  both  U.S. 
processors  and  U.S.  vessels  delivering 
herring  shoreside.  The  Council  expects 
that,  if  global  markets  will  purchase 
U.S.  herring,  the  economic  benefits 
would  be  far  greater  if  those  fish  are 
processed  and  exported  by  U.S. 
companies,  rather  than  by  foreign 
ventures.  Eliminating  TALFF  will 
reduce  foreign  competition  and  increase 
the  chances  for  market  penetration  by 
U.S.  exporters  and,  therefore,  increase 
overall  economic  benefits  through  both 
value-added  production  and  overall 
market  expansion. 

This  action  clarifies  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  OMB 
imder  control  number  0648-0212. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  hfMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  A^irs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer). 


Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  imless 
that  collection  of  information  displays  a 
currentiy  valid  OMB  control  number. 

Dated:  October  23,  2001. 
WUUam  T.  Hogarth, 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  64ft-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §648.7,  paragraph  {b)(l)(iii){B)  is 
revised,  paragraph  (b)(l)(iii)(C)  is 
redesignated  as  paragraph  (b)(l)(iii)(D), 
and  a  new  paragraph  (b)(l)(iii)(C)  is 
added  to  read  as  follows: 

§648.7    Recordkeeping  and  reporting 
requirements. 

*        •        •        •        • 

(b)*** 
(1)  *  *  * 
(iii)  *  *  •• 

(B)  An  owner  or  operator  of  any  vessel 
issued  a  permit  for  AUantic  herring  that 
is  not  required  by  §  648.205  to  have  a 
VMS  unit  on  board  and  that  catches  ^ 
2,0|00  lb  (907.2  kg)  of  AUantic  herring  on 
any  trip  in  a  week  must  submit  an 
AUantic  herring  catch  report  via  the  IVR 
system  for  that  week  as  required  by  the 
Regional  Administrator. 

(C)  An  owner  or  operator  of  any  vessel 
that  catches  >  2,000  lb  (907.2  kg)  of 
AUantic  herring,  some  or  all  of  which  is 
caught  in  or  itom  the  EEZ,  on  any  trip 
in  a  week,  must  submit  an  AUantic 
herring  catch  report  via  the  IVR  system 
for  that  week  as  required  by  the 
Regional  Administrator. 
***** 

IFR  Doc.  01-27168  Filed  10-26-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Servic*  Agsnqf 

Reqiwet  for  Extension  c4  Currently 
Approved  Information  Collection 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  request  an 
extension  of  a  currenUy  approved 
information  collection  used  in  support 
of  the  FSA  Farm  Loan  Programs  (FLP). 
This  renewal  does  not  involve  any 
revisions  to  the  program  rules. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  E)ecember  28,  2001 
to  be  assured  consideration. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Michael  Cimipton,  USDA,  Farm  Service 
Agency.  Loan  Servicing  and  Property 
Management  Division,  1400 
Independence  Avenue,  SW.  STOP  0523, 
Washington,  DC  20250-0523; 
Telephone  (202)  690-4014;  Electronic 
mail:  mike_cumpton@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Tide:  7  CFR  1951-L,  Servicing  Cases 
Where  Unauthorized  Loan  or  Other 
Assistance  Was  Received. 

OMB  Control  Number:  0560-0160. 

&q)iration  Date:  December  31,  2001. 

Type  of  Request:  Extension  of 
CurrenUy  Approved  Information 
Collection. 

Abstract:  FSA  encounters  cases  where 
unauthorized  assistance  was  received  by 
a  bonower.  This  assistance  may  be  a 
loan  where  the  borrower  did  not  meet 
the  eligibility  requirements  contained  in 
statute  or  program  regulations  or  where 
the  borrower  was  eligible  for  loan 
assistance  but  a  lower  subsidized 
interest  rate  was  charged  on  the  loan, 
restilting  in  the  borrower's  receipt  of 
unauthorized  interest  subsidy  benefits. 
The  unauthorized  assistance  may  also 


be  in  the  form  of  loan  servicing  where 
a  borrower  received  an  excessive  or 
imauthorized  write-down  or  write-off  of 
their  debt.  The  information  collected 
under  this  regulation  is  provided  on  a 
voluntary  basis  by  the  borrower, 
although  failure  to  cooperate  to  correct 
loan  accounts  may  result  in  liquidation 
of  the  loan.  The  information  to  be 
collected  will  primarily  be  financial 
data  such  as  amoimt  of  income,  brm 
operating  expenses,  depreciation,  crop 
yields,  etc. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4  hours  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  800  hours. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  vdidity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  coUected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
These  comments  should  be  sent  to  the 
Desk  Officer  for  Agriculture.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Michael 
Cumpton,  Senior  Loan  Officer,  USDA, 
FSA,  Farm  Loan  Programs,  Loan 
Servicing  Division,  1400  Independence 
Avenue.  SW,  STOP  0523,  Washington, 
DC  20250-0523. 

Comments  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  the  information  collection. 
AU  comments  will  also  become  a  matter 
of  public  reciJid. 


Signed  in  Washington,  DC,  on  October  18, 
2001. 

James  R.  Little, 

Acting  Administrator,  Farm  Service  Agency. 
(FR  Doc.  01-27073  Filed  1O-26-01;  8:45  am] 
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AMTRAK  REFORM  COUNCIL 

Notice  of  Meeting 

AGENCY:  Amtrak  Reform  Council. 
ACTION:  Notice  of  special  public 
business  meeting  in  Washington,  DC. 

SUMMARY:  As  provided  in  section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997  (Reform  Act).  Uie  Amti^k 
Reform  Council  (Council]  gives  notice  of 
a  special  public  meeting  of  the  Council. 
On  Friday,  November  9,  2001,  the 
Council  will  hold  a  Business  Meeting 
from  10  a.m.-4  p.m.  Eastern  Standard 
Time  (EST)  during  which  time  the 
Council  members  will  discuss,  among 
other  issues,  Amtrak's  financial 
performance  for  FY  2001,  the  impact  of 
the  events  of  September  11th  on 
Amtrak's  ridership  and  financial 
performance,  and  their  views  on 
whether  Amtrak  is  likely  to  meet  the 
statutory  self-sufficiency  requirement 
set  forth  in  section  204  of  the  Amtrak 
Reform  and  AccountabiUty  Act  of  1997 
(Reform  Act). 

DATES:  The  Business  Meeting  will  be 
held  on  Friday,  November  9,  2001,  from 
10  a.m.-4  p.m.  EST.  The  event  is  open 
to  the  public. 

ADDRESSES:  The  Business  Meeting  will 
take  place  in  room  2230,  US  DOT 
Headquarters,  (the  Nassif  Building),  400 
7th  Street,  SW.,  Washington,  DC  20590. 
Persons  in  need  of  special  arrangements 
should  contact  the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'SuUivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061.  For 
information  regarding  ARC's  upcoming 
events,  the  agenda  for  meetings,  the 
ARC'S  Second  Annual  Report, 
information  about  ARC  Council 
Members  and  staff,  and  much  more,  you 
can  also  visit  the  Council's  website  at 
www.amtrakrefonncouncil.gov. 

SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (Reform 
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Act),  as  an  independent  commission,  to 
evaluate  Amtrak's  performance  and  to  . 
make  recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
Reform  Act  provides:  that  the  Council  is 
to  monitor  cost  savings  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  imions; 
that  the  Council  submit  an  annual 
report  to  Congress  that  includes  an 
assessment  of  Amtrak's  progress  on  the 
resolution  of  productivity  issues;  and 
that,  after  a  specified  period,'the 
Council  has  the  authority  to  determine 
whether  Amtrak  can  meet  certain 


financial  goals  specified  under  the 
Reform  Act  and,  if  it  finds  that  Amtrak 
cannot,  to  notify  the  President  and  the 
Congress. 

The  Reform  Act  prescribes  that  the 
Council  is  to  consist  of  eleven  members, 
including  the  Secretary  of 
Transportation  and  ten  others 
nominated  by  the  President  and  the 
leadership  of  the  Congress.  Members 
serve  a  five-year  term. 

Issued  in  Washington.  DC  on  October  23, 
2001. 

Thomas  A.  Till, 
Executive  Director 
[FR  Doc.  01-27092  Filed  10-25-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Hrms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration,  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  Have  Been  Accepted  for  Filing 
on  the  Dates  Indicated  From  the  Firms 
Listed  Below 


UST  OF  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  9/14/00-10/19/01 


Fwm  name 


Address 


Date 

petition 

accepted 


Product 


Matrix  Tool.  Inc 


Vermont  Honeylights,  inc 
H.  R.  Simon  Co.,  Inc 


Eagle  Bronze,  Inc 
Micropulse.  Inc  .... 


Vatoeft  Corporation 


Consolidated  Steel  Services,  Inc  .. 
Orion  Healtttcare  Technology,  Inc 

Intermix  Distributors,  Inc  4 


Circuit  Services,  Inc  

Associated  Plastics  Corporation 


r 


Magdesian  Brott>ers,  Inc 

Moore  Industries  International,  Inc 

Signup,  Inc  dt>a  Multimedia  

Powis-Parker,  Inc j 


Trailer  Equipment  Manufacturing  Co. 

Inc. 
Heho  Precision  Products 


Ctieraw  Yam  MHI,  Inc 


Standard  Fusee  Corp.  d.b.a  Orion 

Safely  Products. 
Leedon  Webtxng  Co..  Inc 


Chardan  Corporation 


Nuvonyx,  Ind. 


HTM  USA  Holdings.  Inc  d.b.a.  Penn 

Racquet  Sports 
Chace  Leatfter  Products,  Inc 


4976  Franklin  Avenue,  Faiortew,  PA 
16415. 

394    Rockydale    Road.    Bristol.    VT 

05443. 
3515    Marmenco    Court,    Baltimore, 

MD  21230. 
130  Poppy  Street.  Lander,  WY  82520 
5865  E    State  Road,  Columbia  City. 

IN  46725 
19300  144th  Ave..  N.E..  Woodinville, 

WA  98072. 

P.O.  Box  369,  Cresson,  PA  16630  .... 
1823    Hamey    Street.    Omaha,    NE 

68102. 
1133  Barranca  Drive.  El  Paso,  TX 

79935. 
27-24lh  Street,  Kenner,  LA  70062  .... 
502  Eric  Wottxjr  Avenue,  Ada,  Ohio 

45180. 
730    Fifth    Avenue,     Industry,    CA 

91746. 
16650    Schoenbom    Street,    Sepul- 

veda,  CA  91343. 
3300   Monier   Circle,    Ranctx)   Cor- 
dova, CA  95742. 
775    Heinz    Avenue,    Beri<eley.    CA 

94710. 
1326  East  Street,  Minden,  LA  71055 

601  N.  Skokle  Highway.  Lake  Bluff, 

IL  60044 
U.S.  Highway  1  South,  Cheraw,  SC 

29520. 
28320  St.  Michaels  Rd..  Easton.  MD 

21601 
86  Tremont  Street,  Central  FaHs.  Rl 

02863. 

9610  County  Road  14.  Wauseon,  OH 
43567. 

3753  Pennridge  Drive,  Bridgeton,  MO 

63044 
306  45th  Avenue.  Phoenix,  AZ  85043 

507  Akten  Street.  Falls  River,  MA 
02722. 


09/17/01 

09/1 7A)1 

09/19/01 

09/21/01 
09/21/01 

09/27/01 

09/27/01 
09/27/01 

09/28/01 

09/28/01 
09/28/01 

09/28/01 

09/28/01 

09/28/01 

09/28/01 

10/10/01 

10/10/01 

10/10/01 

1(V11A)1 

10/16/01 

10/16/01 

10/17/01 
10/18/01 
10/18/01 


Plastic  mokls  and  plastic  molded  components  in- 
cluding electrcal  connectors  for  automot)tle9  and 
telecommunication  equipment. 

Hand-rolled  and  molded  beeswax  candles  and 
mokJed  wax  statuary  and  home  decoratk)ns. 

X-ray  ctiemk:als  for  the  devek)ping  process  used 
In  the  medKal  industry. 

Bronze  sculptures. 

Automated  manufacturing  machinery. 

Instrument  control  panels,  wire  harnesses,  elec- 
tronk:  programmable  controllers  and  ottier  corv 
trd  systems  for  various  industries. 

Railroad  tracks  fixtures  and  parts. 

Software  to  reduce  medk^  errors  arvl  provkle  as- 
sessments to  addk:tion  sciences. 

Tortillas,  chorizo  and  batbacoa. 

Printed  arcults. 

Injection  mokJed  plastic  components. 

Women's  shoes  primarily  of  leatfier. 

Electronk;  instrumentation  used  to  monitor  and 

control  industrial  processes. 
Electronk:  signage. 

Binding  ntachines  and  accessories  i.e.,  covers, 

ink,  strips  and  glue. 
Trailer  jacks. 

Valve  gukles,  shafts  and  transmissions  for  diesel 

engines. 
Cotton  yam  for  the  apparel. 

Flares  for  the  transportation  industry. 

Narrow  fat>rk:  webbing  used  in  apparel  and  ac- 
cessories, sporting  goods  and  various  industrial 


Mokted  cross  linked  polyethylerw  foam  padding 
for  use  in  ttie  atfiletk:,  industrial  hospital, 
automative  offne  supply  and  toy  industries. 

Rot)Otk:  direct  laser  wekjing  systems. 

Tennis  t>alls. 

Leather,  simulated  leattier  and  nykxi  goods. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  9/14/00-10/19/01— Continued 


Firm  name 

Address 

Date 

petition 

accepted 

Product 

Miss    Beckey    Seafood,    Inc,    d.b.a. 
Safe  Hartx>r  Seafood. 

4371    Ocean    Street,    Mayport,    FL 
32233. 

10/19/01 

Shrimp,  fish  and  oltier  seafood. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313.  Trade  AdjusUnent 
Assistance. 

Dated:  October  23,  2001. 
Aathony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

(FR  Doc.  01-27097  Filed  10-26-01;  8:45  am) 

BNJJNG  CODE  381 0-44-P 


DEPARTMENT  OF  COMMERCE 
IntMmational  Trade  Administration  ' 

[A-570-803] 

Heavy  Forged  Hand  Tods  From  the 
People's  napubHc  of  China:  Final 
Results  of  New  Shipper  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  in  the 
antidumping  duty  new  shipper 
administrative  review  of  heavy  forged 
hand  tools  from  the  People's  Republic  of 
China. 

summary:  On  August  1,  2001,  the 
Department  of  Commerce  (Department) 


published  the  preliminary  results  of  the 
new  shipper  review  of  the  antidumping 
duty  order  on  hammers/sledges,  one  of 
the  four  antidumping  duty  orders  on 
heavy  forged  hand  tools  (HFHTs)  from 
the  People's  Republic  of  China  (PRC). 
This  review  covers  one  manufacturer/ 
exporter.  The  period  of  review  (FOR)  is 
February  1,  2000  through  July  31,  2000. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  to  the  margin  calculation. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entitled  Final  Results  of  Review. 
EFFECTIVE  DATE:  October  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Esther  Chen,  Tom  Martin,  or  Ron 
Trentham,  AD/CVD  Enforcement  Group 
n.  Office  4.  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-2305,  (202)  482-3936  and  (202) 
482-6320,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  (Act) 
are  references  to  the  provisions  as  of 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
relations  at  19  CFR  part  351  (2000). 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
orders  on  HFHTs  from  the  PRC  on 
February  19, 1991.  See  Antidumping 
Duty  Orders:  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or  Without 
Handles,  From  the  People's  Republic  of 
China.  56  FR  6622  (February  19, 1991). 
On  July  20.  2000,  the  Department 
received  a  request  from  Shandong  Jinma 
Industrial  Group  Co.,  Ltd.  (Jinma)  for  a 
new  shipper  review  of  the  antidumping 
duty  order  on  HFHTs  covering 
hammers/sledges  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(b)  of  the  Department's 


regulations.  These  provisions  state  that, 
if  the  Department  receives  from  an 
exporter  or  producer  of  the  subject 
merchandise  a  request  for  review,  which 
states  that  it  did  not  export  the 
merchandise  to  the  United  States  during 
the  period  covered  by  the  original  less- 
than-fair-value  (LTFV)  investigation  and 
that  such  exporter  or  producer  is  not 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
during  that  period,  then  the  Department 
shall  conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  the 
requesting  exporter  or  producer,  if  the 
Department  has  not  previously 
established  such  a  margin  for  the 
exporter  or  producer.  The  regulations 
require  the  exporter  or  producer  to 
include  in  its  request:  (1) 
Documentation  establishing  the  date  on 
which  the  merchandise  was  first 
entered,  or  withdrawn  from  the 
warehouse,  for  consumption,  or,  if  it 
cannot  establish  the  date  of  the  first 
entry,  the  date  on  which  it  first  shipped 
the  merchandise  for  export  to  the 
United  States,  or  if  the  merchandise  has 
not  yet  been  shipped  or  entered,  the 
date  of  sale;  (2)  a  list,  with  appropriate 
certifications,  of  the  firms  with  which  it 
is  affiliated;  (3)  a  certification  from  such 
exporter  or  product',  and  fiom  each 
affiliated  firm,  that  they  did  not,  under 
their  current  or  former  names,  export 
the  merchandise  during  the  LTFV 
period  of  investigation  (POI),  and  (4)  in 
an  antidumping  proceeding  involving 
inputs  from  a  nonmarket  economy 
country,  a  certification  that  the  export 
activities  of  such  exporter  or  producer 
are  not  controlled  by  the  central 
government.  See  19  CFR 
351.214(b){2)(ii),  (iii),  and  (iv); 
Statement  of  Administrative  Action 
(SAA)  Accompanying  the  URAA,  H.R. 
Doc.  No.  103-316,  vol.  1  (1994)  at  875. 
Jinma's  request  was  accompanied  by 
information  and  certifications 
establishing  the  date  on  which  it  first 
shipped  the  subject  merchandise.  Jinma 
also  claimed  it  had  no  affiliated 
companies  which  exported  hammers/ 
sledges  from  the  PRC  during  the  POI.  In 
addition.  Jinma  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government.  Based  on  the  above 
information,  the  Department  initiated  a 
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new  shipper  review  covering  Jinma.  See 
Heavy  Forged  Hand  Tools  Prom  the 
People's  Republic  of  China;  Initiation  of 
New  Shipper  Antidumping 
Administrative  Review,  65  FR  59824 
(October  6,  2000).  On  March  26,  2001, 
the  Department  published  an  extension 
of  the  deadline  for  completion  of  the 
preliminary  results  of  this  new  shipper 
review  until  July  25,  2001.  See  Notice  of 
Extension  of  Time  Limit  for  Preliminary 
Results  of  New  Shipper  Antidumping 
Review:  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or  Without 
Handles,  From  the  People's  Republic  of 
China,  66  FR  16444  (March  26,  2001). 
On  August  1,  2001,  the  Department 
published  the  preliminary  results  of  the 
new  shipper  review  of  Jiiuna  with 
respect  to  the  antidumping  duty  order 
on  hammers/sledges  from  the  PRC.  See 
Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper  Review: 
Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China,  66 
FR  39733  (August  1,  2001).  We  invited 
interested  parties  to  comment  on  the 
preliminary  results  of  this  review.  On 
September  4,  2001,  we  received 
comments  from  the  respondent  Jinma. 
No  rebuttal  comments  were  received. 
The  Department  has  now  completed  this 
new  shipper  review  in  accordance  with 
section  751  of  the  Act. 

Scope  of  Review 

HFHTs  from  the  PRC  comlprise  the 
following  classes  or  kinds  of 
merchandise:  (1)  Hammers  and  sledges 
with  heads  over  1.5  kg  (3.33  poimds) 
(hammers/sledges);  (2)  bars  over  18 
inches  in  length,  track  tools  and  wedges 
(bars/ wedges);  (3)  picks/mattocks;  and 
(4)  axes/adzes.  This  review  covers 
shipments  of  one  class  or  kind  of 
merchandise,  hammers  and  sledges  with 
heads  over  1.5  kg  (3.33  pounds). 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 


finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kg  (3.33  pounds)  in  weight 
and  under,  hoes  and  rakes,  and  bars  18 
inches  in  length  and  under.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  these 
orders  is  dispositive.  This  review  covers 
the  period  February  1 ,  2000  through 
July  31,  2000. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  briefs 
submitted  by  parties  to  this  new  shipper 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
for  the  New  Shipper  Review  of  Heavy 
Forged  Hand  Tools  from  the  People's 
Republic  of  China — February  1,  2000 
through  July  31,  2000  from  Bernard  T. 
Carreau,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration  (Decision 
Memorandum),  dated  concurrently  with 
the  review  results  and  hereby  adopted 
by  this  notice.  A  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 


find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  Department  positions  in 
this  public  memorandum,  which  is  on 
file  at  the  U.S.  Department  of 
Commerce,  in  the  Central  Records  Unit, 
room  B-099.  In  addition,  a  complete 
version  of  the  Decision  Memorandum  is 
accessible  on  the  web  at  http:// 
ia.ita.doc.gov/fm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandiun  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  the  following 
changes  to  the  margin  calculation: 

1.  For  the  surrogate  value  of  wooden 
tool  handles,  the  Department  used 
Indian  import  data  for  HTS  category 
4417  during  the  period,  April  1999 
through  February  2000.  See  Comment  1 
of  the  Decision  Memorandimii. 

2.  For  the  surrogate  value  of 
electricity,  the  Department  used  an 
Indian  electricity  surrogate  value 
obtained  from  the  Energy  Data  Directory 
&■  Yearbook  1999-2000  (TEDDY).  See 
Conunent  2  of  the  Decision 
Memorandum 

3.  In  calculating  surrogate  values  for 
the  factors  of  production  for  HFHTs,  the 
Department  included  all  imports  of 
inputs  weighing  under  100  kilograms 
unless  the  quantity  or  value  was  found 
to  be  aberrational.  See  Memorandum 
From  Jeff  Pedersen  Regarding  Factors  of 
Production  Valuation/ Analysis 
Memorandum  for  the  Final  Results  of 
the  New  Shipper  Review  of  Heavy 
Forged  Hand  Tools.  Finished  or 
Unfinished,  With  or  Without  Handles 
(HFHTs),  from  the  People's  Republic  of 
China  (PRC)  Shandong  Jinma  Industrial 
Group  Co.,  Ltd.  (Jinma)  (Analysis 
Memorandimi). 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentage 
exists  for  the  period  February  1,  2000 
through  July  31,  2000: 


Manufacturer/exporter 


Time  period 


Margin 
(percent) 


Shandong  Jinma  Industrial  Group  Co..  Ltd.:  Hammers/Sledges 


2/1/00-7/31/00 


0.00 


Assessment  { 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  While  Jinma's 
calculated  dumping  margin  is  0  percent, 
we  have  calculated  importer-specific 
assessments  for  Jinma's  sales  to  the 
United  States.  Where  the  importer- 


specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  Customs  to 
assess  dumping  duties  on  that 
importer's  entries  of  subject 
merchandise. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 


this  notice  of  final  results  of  the  new 
shipper  administrative  review  for  all 
shipments  of  hammers/sledges  frt)m  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For  the 
exporter  named  above,  no  cash  deposit 
will  be  required;  (2)  the  cash  deposit 
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rate  for  PRC  exporters  who  received  a 
separate  rate  in  a  prior  segment  of  the 
proceeding  will  continue  to  be  the  rate 
assigned  in  the  most  recent  segment  of 
the  proceeding  during  which  they  were 
reviewed;  (3)  the  cash  deposit  rate  for 
the  PRC-wide  entity  (i.e.,  all  other 
exporters,  which  have  not  been 
reviewed)  will  continue  to  be  27.71 
percent;  and  (4)  the  cash  deposit  rate  for 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 
rate  applicable  to  the  PRC  supplier  of 
that  exporter. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  in  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanctions. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  October  23,  2001. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  import 
Administration. 

Appendix — ^Issues  in  Decision 
Memorandum 

Comments  and  Responses 

1.  Excluding  aberrational  data  from  the 
Indian  import  data  used  in  valuing 
wooden  tool  handles 

2.  Use  of  TEDDY  for  Indian  electricity 
surrogate  values 

(FR  Doc.  01-27165  Filed  10-26-01:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 


AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Conunittee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Aircraft  Carriers  of 
the  Future  will  meet  in  closed  session 
on  October  22-23,  2001;  November  5-7, 
2001;  November  15-16,  2001;  December 
11-12,  2001;  January  16-17,  2001; 
February  21-22,  2002;  and  March  13- 
14,  2002.  All  meetings  will  be  held  at 
Strategic  Analysis  Inc.,  3601  Wilson 
Boulevard,  Arlington,  VA  22201,  with 
the  exception  of  the  November  5-7  and 
November  15-16  meetings,  which  will 
be  held  in  San  Diego,  CA.  The  Task 
Force  will  assess  how  aircraft  carriers 
should  serve  the  nation's  defense  needs 
in  the  21st  Centiuy  and  beyond. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
examine  the  expected  naval 
enviroiunent  and  the  role  of  the  Navy 
for  the  next  20-50  years:  the  role  of  the 
carrier  and  the  carrier  battle  group  in  a 
joint  environment  in  which  technology 
has  progressed  at  an  appropriate  pace 
for  both  the  U.S.  and  its  potential 
adversaries;  the  effects  of  Unmaimed 
Combat  Air  Vehicles  on  the  role  of  the 
carrier  and  the  carrier  battle  group;  how 
the  carrier  should  evolve  or  be 
transformed  to  best  meet  mission 
requirements  in  a  joint  environment; 
how  the  role  of  the  aircraft  carrier  might 
change  and  the  characteristics  that 
might  affect  the  change;  and  the 
technology  improvement  barriers  that 
need  to  be  overcome  to  significantly 
improve  the  ability  of  the  carrier  to 
execute  its  missions. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n},  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l),  and  that  accordingly  these 
meetings  will  be  closed  to  the  public. 

Dated:  October  23,  2001. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-27064  Filed  10-26-01;  8:45  ami 
BILUNOCODC  5001-(W-M 


AGENCY:  Department  of  Education. 

SUMMARY:  The  Acting  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  28.  2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 
The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


54506 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Notices 


Dated:  October  23.  2001.       I 
William  Burrow, 

Acting  Leader,  Regulatory  Information 
Management.  Office  of  the  Chief  Information 
Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision  of  a 
cuirently  approved  collection. 

Title:  The  Evaluation  of  Exchange, 
Language,  International  and  Area 
Studies  (EELIAS),  NRC,  FLAS  and  IIPP, 
UISFUL,  Business  and  International 
Education  Program  (BIE),  Centers  for 
International  Business  Education 
Program  (CIBE)  and  American  Overseas 
Research  Centers  (AORC)  (JS). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  60; 
Burden  Hours:  2100. 

Abstract:  BIE,  CIBE  and  AORC  are 
being  added  for  clearance  to  the  system 
that  already  contains  four  other 
programs.  Information  collection  assist 
lEGPS  in  meeting  program  planning  and 
evaluation  requirements.  Program 
officers  require  performance 
information  to  justify  continuation 
funding,  and  grantees  use  this 
information  for  self  evaluations  and  to 
request  continuation  funding  from  the 
Department  of  Education. 

Requests  for  copies  of  the  proposed 
information  collection  requ^t  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIOJMG_IssuesQed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/ or  the 
collection  activity  requirements  should 
be  directed  to  Joe  Schubart  at  (202)  708- 
9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-aoo-877- 
8339. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Ti'tye;  Baccalaureate  and  Beyond 
Longitudinal  Study,  Third  Followup 
(B&B:93/2003). 

Frequency;  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit  (primary). 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  830, 
Burden  Hours:  385. 

Abstract:  The  Baccalaureate  and 
Beyond  Longitudinal  Study,  Third 
Followup  (B&B:93/2003)  will  survey 
1992-93  bachelor's  degree  recipients 
from  public  and  private  postsecondary 
institutions.  The  data  will  provide  long 
term  information  on  graduates' 
additional  postsecondary  education  and 
training,  employment,  workforce 
activities,  and  other  life  experiences. 
The  study  directs  special  focus  on 
sample  members  who  began  teaching. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  (540)  776- 
7742.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  01-27093  Filed  10-26-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  Off  Science;  Basic  Energy 
Sciences  Advisory  Committss 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  Federal  ' 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Roister. 
DATES:  Wednesday,  November  14,  2001, 
8:00  a.m.  to  5:00  p.m.,  and  Thursday, 
November  15,  2001,  8:00  a.m.  to  12:00 
p.m. 

ADDRESSES:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
MD  20878. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Sharon  Long;  Office  of  Basic  Energy 
Sciences;  U.  S.  Department  of  Energy; 
19901  Germantown  Road;  Germantown, 


MD  20874-1290;  Telephone:  (301)  903- 
5565. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  piupose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Wednesday,  November  14,  2001 

•  Welcome  and  Introduction 

•  News  from  Basic  Energy  Sciences 

•  Presentations  from  the  Nanoscale 

Science  Research  Centers 

•  Molecular  Foundry,  Lawrence 

Berkeley  National  Laboratory 

•  Center  for  Nanophase  Materials 

Sciences,  Oak  Ridge  National 
Laboratory 

•  Center  for  Integrated 

Nanotechnologies,  Los  Alamos 
National  Laboratory  and  the  Sandia 
National  Laboratory 

Thursday,  November  15,  2001 

•  BESAC  Discussion  of  Nanoscale 

Science  Activities 

•  Brief  Update  on  the  Linac  Coherent 

Light  Source 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  sharon.long@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW.; 
Washington,  DC  20585;  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington,  DC  on  October  25, 
2001. 

Radhei  M.  Samuel, 

Deputy  Advisory  Committee,  Management 
Officer 

[FR  Doc.  01-27123  Filed  10-2&-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducali 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  November  15,  2001, 
5:30  p.m. — 9:00  p.m. 
ADDRESSES:  111  Memorial  Drive, 
Berkley  Centre,  Paducah,  Kentucky. 
FOR  FURTHER  MFORMATKM  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office.  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,  (270)  441-6806. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. — Informal  Discussion 
6:00  p.m. — Call  to  Oder;  Approve 

Minutes 
6:10  p.m. — ^DDFO's  Comments;  Board 

Response;  Public  Comments 
7:00  p.m. — Presentations 
8:30  p.m.— Task  Force  and 

Subcommittee  Reports;  Board 

Response;  Public  Comments 
9:00  p.m. — Administrative  Issues 
9:30  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  J.  Halsey  at  the  address  or  by 
telephone  at  1-800-382-6938,  «5. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
Center  and  Reading  Room  at  115 
Memorial  Drive,  Baridey  Centre, 
Paducah,  Kentucky  between  8:00  a.m. 
and  5:00  p.m.  on  Monday  thru  Friday  or 
by  writing  to  Pat  J.  Halsey,  Department 
of  Energy  Paducah  Site  Office,  Post 
Office  Box  1410,  MS-103,  Paducah, 
Kentucky  42001  or  by  calling  her  at  1- 
800-382-6938,  «5. 

Issued  at  Washington,  DC,  on  October  23, 
2001. 
Rachel  M.  Samuel, 

Deputy  Advisory  Contmittee  Management 
Officer. 

[FR  Doc.  01-27124  Filed  10-26-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Bofmevlile  Power  Administration 

TransAHa  Centralia  Generation  LLC 
Big  Hanaford  Protect 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availabilify  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  offer  contract 
terms  for  integrating  power  from  the 
TransAlta  Centralia  Generation  LLC  Big 
Hanaford  Project  into  the  Federal 
Coliunbia  River  Transmission  System. 
This  decision  is  based  on  input  &t>m 
public  processes  and  information  in  the 
BPA  Business  Plan  Environmental 
Impact  Statement  (DOE/EIS-0183,  June 
1995)  and  the  Business  Plan  ROD 
(August  15, 1995).  This  project  is  a  248- 
megawatt  gas-fired,  combined-cycle 
combustion  turbine  power  generation 
project  in  Lewis  County,  Washington, 
which  will  help  meet  the  immediate 
need  for  energy  resources  of  the  region 
and  serve  as  a  resource  to  meet  future 
demand. 

ADDRESSES:  Copies  of  the  TransAlta 
Centralia  Generation  LLC  Big  Hanaford 
Project  ROD,  Business  Plan,  Business 
Plan  EIS,  and  Business  Plan  ROD  may 
be  obtained  by  calling  BPA's  toll-free 
document  request  line,  1-80O-622- 
4520;  or  at  our  web  site, 
www.efw.bpa.gov. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Thomas  C.  McKinney,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 


Portland.  Oregon,  97208-3621;  toll-free 
telephone  nvunber  1-800-282-3713;  fax 
number  503-230-5699;  or  e-mail 
tcmckinney^pa  .gov. 

Issued  in  Portland,  Oregon,  on  October  19, 
2001. 
Stephen ).  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 

[FR  Doc.  01-27122  Filed  10-26-01;  8:45  am] 

■axMO  cooe  0460-01-u 


DEPARTMENT  OF  ENERGY 

Office  Of  Energy  Efflcisncy  and 
RenewaiNe  Energy 

Federal  Energy  Menagement  Advieory 
Committee 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Federal  Energy 
Management  Advisory  Committee 
(FEMAC).  The  Federal  Advisory 
Conmiittee  Act  (Public  Law  92 — 463,  86 
Stat.  770)  requires  announcement  of 
these  meetings  in  the  Federal  Register 
to  allow  for  public  participation. 
Executive  Order  13123,  "Greening  the 
Government  through  Efficient  Energy 
Management,"  established  the  Federal 
Energy  Management  Advisory 
Committee  (FEMAC)  to  provide  public 
and  private  sector  input  to  the  Secretary 
of  Energy  on  achieving  new  energy 
efficiency  goals  for  F^eral  facilities. 
The  U.S.  Department  of  Energy's  Office 
of  Federal  Energy  Management 
Programs  (FEMP)  coordinates  FEMAC 
activities. 

DATES:  Tuesday.  November  13.  2001;  1 
p.m.  to  5  p.m.;  Wednesday,  November 
14,  2001;  8:30  am.  to  4  p.m. 
ADDRESSES:  Loews  L'Enfant  Plaza  Hotel. 
480  L'Enfant  Plaza.  SW..  Washington, 
DC  20024. 

FOR  FURTHER  MFORMATION  CONTACT: 
Steven  Huff,  Designated  Federal  Officer 
for  the  Committee,  Office  of  Federal 
Energy  Management  Programs,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-3507; 
Steven.HuffQee.doe.gov;  http:// 
www.  eren .  doe.gov/femp/aboutfemp/ 
femac.html. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  range  of  issues 
critical  to  meeting  mandated  Federal 
energy  management  goals. 

Tentative  Agenda:  Agenda  will 
include  discussion  on  the  following 
topics: 


54508 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Notices 


Tuesday,  November  13,  2001,  and 
Wednesday,  November  14,  2001 

•  Federal  energy  management  budget 

•  Energy-savings  performance 
contracts 

•  Utility  energy-efficiency  service 
contracts 

•  Procurement  of  ENERGY  STAR 
(Registered  Trademark)  and  other 
energy  efficient  products 

•  Building  design 

•  Process  energy  use 

•  Applications  of  efficient  and 
renewable  energy  technology  (including 
clean  energy  technology)  at  Federal 
facilities 

•  Other  energy  management  issues 
and  topics 

•  Public  comment 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Federal  Energy  Management  Committee. 
If  you  would  like  to  file  a  written 
statement  with  the  committee,  you  may 
do  so  either  before  or  after  the  meeting. 
If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  contact  Steven  Huff  at  (202) 
586-3507  or  Steven.Huff@ee.doe.gov. 
You  must  make  your  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Members  of  the  public  will 
be  heard  in  the  order  they  sign  up  at  the 
beginning  of  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  committee  chair  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  The  chair  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  With  the 
limited  time  available,  the  committee 
also  encourages  written 
recommendations,  suggestions,  position 
papers,  etc.,  combined  with  a  shojt  oral 
summary  statement.  Documents  may  be 
submitted  either  before  or  following  the 
meeting.  This  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting  due  to  the  late  resolution  of 
programmatic  issues. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room: 
Room  IE— 190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  E)C,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  October  25, 
2001. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-27125  Filed  10-26-01;  8:45  am] 

MUMQ  COM  64B0-01-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-1-000] 

Acacia  Natural  Gias  Corporation; 
Notice  of  Petition  for  Rate  Approval 

October  23,  2001. 

Take  notice  that  on  October  9,  2001, 
Acacia  Natural  Gas  Corporation  (Acacia) 
filed,  pursuant  to  section  284.123(b)(2) 
of  the  Commission's  Regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  maximimi  rate  of  $0.1265 
per  MMBtu  for  interruptible 
transportation  service,  on  Acacia's 
Bridgeport  Gas  Header  system 
(Bridgeport  system)  under  section  311  of 
the  Natural  Gas  Policy  Act  of  1987. 

Acacia  states  that  it  recently 
commenced  interruptible  section  311 
transportation  service  on  behalf  of 
Mitchell  Gas  Services  L.P.  Acacia  states 
that  the  proposed  rate  is  designed  using 
90%  of  the  design  capacity  of  the 
Bridgeport  system,  calculated  on  a 
100%  load  factor  basis. 

Pursuant  to  section  284.123(b)(2).  if 
the  Commission  does  not  act  within  150 
days  of  the  filing  date,  this  rates  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  providing  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  interested  parties 
an  opportimity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  motions  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  November  7,  2001.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27086  Filed  10-26-01;  8:45  am] 

BUUNG  CO06  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1-000] 

ANR  Pipeline  Company;  Notice  of 
Service  Agreement 

October  23,  2001. 

Take  notice  that  on  October  18,  2001, 
ANR  Pipeline  Company  (ANR)  filed  two 
service  agreements  entered  into  with 
Alcoa,  Inc.  and  Alcoa  Building 
Products,  Inc.  (Alcoa)  under  Rate 
Schedule  FTS-1  (the  Alcoa 
Agreements). 

ANR  requests  the  Commission  to  find 
that  the  Alcoa  Agreements  do  not 
contain  any  material  deviations  from 
ANR's  Form  of  Service  Agreement,  and 
that  the  Agreements  need  not  be  filed 
pursuant  to  section  154.112(b)  of  the 
Commission's  regulations. 
Alternatively,  if  the  Commission  finds 
that  the  Agreements  contain  a  material 
deviation  from  ANR's  Form  of  Service 
Agreement,  ANR  requests  the 
Commission  to  either  accept  Sixth 
Revised  Sheet  No.  190  of  ANR's  Second 
Revised  Volvune  No.  1 ,  which  references 
the  Agreements  as  non-conforming 
agreements,  or  approve  the  Agreements 
as  negotiated  rate  agreements  authorized 
under  section  30  of  the  General  Terms 
and  Conditions  of  ANR's  FERC  Gas 
Tariff. 

Any  person  desiring  to  be  heard-or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  30,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
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assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27083  Filed  10-26-01;  8:45  am] 

BHJJNO  COK  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[DockM  No.  RP01-536-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

October  23,  2001. 

Take  notice  that  on  October  9,  2001 
Florida  Gas  Transmission  Company 
(Florida  Gas)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  response  to  an  issued 
raised  by  the  Florida  Municipal  Natural 
Gas  Association  (FMNGA)  in  Florida 
Gas'  underlying  filing  in  Docket  No. 
RPOl-536-000. 

Florida  Gas  states  that  the  purpose  of 
the  instant  filing  is  to  comply  with  the 
Commission's  Order  issued  September 
27,  2001,  which  required  Florida  Gas  to 
respond  to  FMNGA's  suggestion  that 
Florida  Gas  consider  developing  a 
system  that  would  permit  parties  to 
determine  the  time  that  bids  for  capacity 
are  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  30,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conmients,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergen, 

Secretary. 

[FR  Doc.  01-27088  Filed  10-26-01',  8:45  am) 

■LUNG  COM  Cn7-»1-P 

DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commission 

[Docket  No.  RP01-53-001] 

Great  Lalces  Gas  Transport  LLC; 
Notice  of  Compliance  HIing 

October  23,  2001. 

Take  notice  that  on  December  8,  2000, 
Great  Lakes  Gas  Transport,  LLC  (GT), 
formerly  Gas  Transport,  Inc.,  filed  an 
explanation  of  imbalance  trading  in 
compliance  with  a  Commission  order 
issued  November  9,  2000  in  Docket  No. 
RM96-1-014,  et  al.  The  filing  provides 
an  explanation  of  imbalance  trading  on 
GT's  system. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  30,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  hostfjot. 

Secretary. 

(FR  Doc.  01-27087  Filed  10-26-01;  8:45  am] 

■UMQ  cooe  STir-ai-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 0-000  at  al.] 

Hydro  Investors,  inc.  etc;  Notice  of 
Complaint 

In  the  matter  of:  Hydro  Investors.  Inc.  v. 
Trafalgar  Power,  Inc.,  Christine  Falls  of  New 
York,  Franklin  Industrial  Ck)mplex.  Inc., 
Aetna  Life  Insurance  Company,  Algonquin 
Power  Corporation,  Algonquin  Power  Income 
Fund,  and  Algonquin  Power  Fund  (Canada) 
Trafalgar  Power,  Inc.;  (Docket  No.  EL02-10- 
000)  Project  Nos.  4900-068,  5000-064.  6878- 
010,  9685-026,  9709-057,  9821-097; 
Christine  Falls  of  New  York,  Inc.,  formerly 
Christine  Falls  Corporation;  Project  No. 4639- 
026;  Franklin  Industrial  Complex,  Inc.; 
Project  No.  3760-011,  Notice  of  Complaint. 
October  23,  2001. 

Take  notice  that  on  October  19,  2001. 
Hydro  Investors,  Inc.  (HII),  filed  a 
complaint  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.206,  and  Part  I 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  791,  et  seq.,  against  Trafalgar 
Power,  Inc.  (Tra&lgar),  Christine  Falls  of 
New  York  (Christine  Falls),  Franklin 
Industrial  Complex,  Inc.  (Franklin), 
Aetna  Life  Insurance  Company  (Aetna). 
Algonquin  Power  Corporation, 
Algonquin  Power  Income  Fund  and 
Algonquin  Power  Fund  (Canada) 
(collectively  Algonquin).  HD  alleges  that 
Trafalgar  and  Algonquin  have  made 
inconsistent  and  contradictory 
statements  to  the  Commission  related  to 
the  requisite  control  exerted  over  the 
above-captioned  proiects,  that 
Algonquin  has  suppressed  the  output 
from  the  Steven  Mills  Project  No.  3760 
in  violation  of  section  10(h)  of  the  FPA 
and  removed  the  operating  logs  fit>m  the 
site  of  the  project  in  violation  of  part  1 2 
of  the  Commission's  regulations.  HII 
also  alleges  that  Trafalgar,  Christine 
Falls,  and  Franklin  have  engaged  in 
financial  misconduct  in  violation  of  the 
Commission's  Uniform  System  of 
Accounts,  18  CFR  Part  101. 

Any  person  desiring  to  be  heard  or  to 
psotest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  IX:  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  November  8, 
2001 .  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
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intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  November 
8,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-20a-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27081  Filed  10-26-01.  8:45  am] 

■LUNQ  CODE  cnr-oi-p 


DEFARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docint  No.  RP02-21-000]    | 

Norttweat  Pipeline  Corporation;  Notice 
of  Propoaed  Changee  in  FERC  Gaa 
Tariff 


October  23.  2001. 

Take  notice  that  on  October  18,  2001, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of 
November  18,  2001: 

Ninth  Revised  Sheet  No.  24 
Original  Sheet  No.  25 
Sheet  Nos.  26  through  29  (Reserved] 
Fifth  Revised  Sheet  No.  108 
Third  Revised  Sheet  No.  109 
Second  Revised  Sheet  No.  110 
Fourth  Revised  Sheet  No.  264 
First  Revised  Sheet  No.  264-A 
Fifth  Revised  Sheet  No.  274 
First  Revised  Sheet  No.  274-A 
Original  Sheet  No.  274-B 
Fifth  Revised  Sheet  No.  275  ' 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  three  new  tariff 
provisions  related  to  a  shipper's  right  to 
delivery  point  capacity  when  such 
capacity  is  available  solely  due  to  the 
construction  or  upgrade  of  meter  station 
facilities  that  are  requested  and  paid  for 
by  that  shipper. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20428,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27089  Filed  10-26-01;  8:45  am] 

MLUNG  CODE  S717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  ER01 -3063-000] 

Southern  Indiana  Gaa  &  Electric 
Company;  Notice  of  HIing 

October  23.  2001. 

Take  notice  that  on  October  19,  2001, 
Southern  Indiana  Gas  &  Electric 
Company  submitted  a  revised  filing 
withdrawing  its  September  14,  2001 
Notice  of  Termination  of  the  Electric 
Power  Agreement,  FPC  Rate  Schedule 
No.  29,  under  which  it  was  providing 
power  to  Alcoa  Power  Generating  Inc. 
This  Electric  Power  Agreement 
stemmed  from  its  May  28, 1971  contract 
with  Alcoa.  The  revised  filing  provides 
a  substitute  notice  of  termination,  which 
has  the  effect  of  canceling  the  May  28, 
1971  contract  with  Alcoa  Power 
Generating  Inc.  on  February  28,  2002. 

Southern  Indiana  explains  that  the 
parties  will  use  the  additional  time  to 
attempt  to  reach  long-term  service 
agreements  and  to  install  metering 
facilities  to  accommodate  services  to 
Alcoa  beginning  on  March  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
2,  2001.  Protests  will  be  considered  by 


the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for    * 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  01-27082  Filed  10-26-01;  8:45  am] 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  CP02-7-O00] 

Tranacontlnental  Gaa  Pipe  Line 
Corporation;  Notice  of  Requeat  Under 
Bianlcet  AuttKKlzation 

October  23,  2001. 

Take  notice  that  on  October  15, 
2001, Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  pursuant  to 
sections  157.205  and  157.208  of  the 
Federal  Energy  Regulatory 
Commission's  (the  Commission) 
Regulations  under  the  Natural  Gas  Act 
(NGA),  as  amended,  and  blanket 
certificate  authority  granted  in  Docket 
No.  CP82-426-000,  filed  in  Docket  No. 
CP02-7-00  a  request  for  authorization 
to  modify  all  of  its  existing  reciprocating 
engines  at  Compressor  Station  No.  30  in 
Wharton  Coimty,  Texas  in  order  to 
comply  with  the  State  of  Texas  plan  to 
implement  the  Clean  Air  Act 
Amendments  of  1990  (Station  30  has  7 
reciprocating/compressor  units),  all  as 
more  fully  set  forth  in  the  request, 
which  is  on  file  with  the  Commission, 
and  open  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket «"  bom  the  RIMS 
Menu  and  follow  the  instructions 
(please  call  202-208-2222  for 
assistance). 

Transco  states  that  it  plans  to  install 
tiubochargers  and  associated  equipment 
on  all  7  of  the  reciprocating  engines  in 
order  to  reduce  NOx  emissions.  These 
engines  currently  do  not  have 
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turbochargers  on  them.  At  all  7  engines, 
emissions  will  be  reduced  by  achieving 
a  true  lean  air-fuel  ratio,  injecting  high 
pressure  fuel  directly  into  the  power 
cylinders  and  making  other  engine 
adjustments.  The  injection  of  high 
pressure  fuel  directly  into  the  power 
cylinders  significantly  improves  the 
combustion  process  by  producing  a 
more  homogeneous  mixture  of  air  and 
fuel  within  the  power  cylinder.  The  true 
lean  air-fuel  ratio  coupled  with  the  high 
pressure  fuel  injection  works  by 
promoting  stable  combustion 
characteristics  and  thus  reduces  the 
formation  of  NOx.  Transco  further  states 
that,  following  installation  of  the 
turbochargers,  the  7  engines  will  have 
the  potential  to  perform  above  their 
current  operating  horsepower.  However, 
it  is  stated  that,  since  Station  30  is 
automated,  Transco  has  the  ability  to 
shut  dovtm  certain  engines  or  reduce 
their  load  to  ensure  that  the  station  will 
not  operate  above  the  station's  total 
certificated  horsepower.  Since  Transco 
will  install  these  turbochargers  at 
Station  30  solely  to  achieve  an 
environmental  improvement,  i.e.,  lower 
NOx  emissions,  it  is  stated  that  Transco 
has  no  intent  or  need  to  operate  the 
station  above  its  certificated 
horsepower.  Therefore,  Transco  states 
that  when  it  installs  these  turbochargers 
at  Station  30  it  will  adjust  the 
automation  program  at  the  station  so 
that  it  will  not  operate  above  its 
certificated  horsepower.  Accordingly, 
there  will  be  no  increase  in  the  capacity 
of  Transco 's  system  in  the  vicinity  of  the 
station  as  a  result  of  installing  the  7  new 
turbochargers. 

Transco  states  that  installation  of  new 
turbochargers  at  Station  30  will  require 
some  work  to  be  done  outside  of  the 
compressor  building.  A  fuel  gas  header 
designed  to  bring  high  pressure  fuel  gas 
to  each  individual  reciprocating  unit 
will  extend  from  the  yard  to  the 
building  with  a  supply  to  each  unit.  A 
new  power  supply  building  with 
approximate  dimensions  of  13  feet  by  35 
feet  will  be  installed  in  the  yard  to 
supply  luiinteirupted  power  to  the  new 
equipment  and  unit  control  panels.  New 
fin-fan  coolers  will  be  installed  in  the 
yard  to  satisfy  the  additional  cooling 
requirements  of  the  new  turbochargers. 
Modifications  of  the  type  proposed  may 
require  the  installation  of  a  new  utility 
system  which  would  be  built  within 
existing  buildings,  but  may  require 
expanding  out  from  them.  All  of  the 
proposed  work  described  above  will  be 
built  within  50  feet  of  existing  station 
facilities  and  will  be  done  within  the 
confines  of  previously  disturbed  areas. 
Approximately  1.05  acres  of  previously 


disturbed  ground  will  be  affected  by  the 
proposed  project.  Restoration  of  this 
area  will  be  conducted  according  to  the 
Commission's  Upland  Erosion  Control, 
Revegetation,  and  Maintenance  Plan. 

Transco  states  that  the  above- 
referenced  modifications  are  estimated 
to  cost  $11.9  million. 

Transco  further  states  that  the 
installation  and  operation  of  the 
proposed  facilities  will  have  no 
significant  impact  on  the  quality  of 
himian  health  or  the  environment  other 
than  the  positive  impact  of  reducing 
NOx  emissions.  Transco  certifies  that 
the  proposed  facilities  will  be  designed, 
constructed,  operated  and  maintained  in 
accordance  with  all  applicable  safety 
standards  and  plans  for  maintenance 
and  inspection.  Accordingly,  Transco 
submits  that  this  project  will  serve  the 
public  convenience  and  necessity 
because  it  will  (1)  reduce  NOx 
emissions  at  Station  30,  and  (2)  enable 
Transco  to  comply  with  the  Clean  Air 
Act  Amendments  of  1990  and  the  state 
implementation  plan  pursuant  thereto. 
Transco  states  that  it  needs  to 
commence  the  work  at  Station  30  in 
January  2002  in  order  to  complete  the 
work  on  a  timely  basis  with  respect  to 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990  and  the  state 
implementation  plan,  while  at  the  same 
time  accommodating  the  operational 
needs  of  its  pipeline  system  and 
ensuring  that  "Transco 's  gas  service 
obligations  are  met.  It  is  stated  that  a 
state  air  permit  will  be  negotiated. 

Any  questions  regarding  this  filing 
should  be  directed  to  Tom  Messick, 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396,  Houston, 
Texas  77251,  call  (713)  215-2772. 

Any  person  or  the  Commission's  staff 
may,  within  45  day  after  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
tkne  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  imder  the 


link  to  the  User's  Guide.  If  you  have  not 
yet  established  an  account,  you  will 
need  to  create  a  new  account  by  clicking 
on  "Login  to  File"  and  then  "New  User 
Account". 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27080  Filed  10-26-^)1: 8:45  am] 

MUMQ  COK  •nr-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  ECOO-46-002,  at  •!.] 

Vermont  Yanlcee  Nuclear  Povwer 
Corporation,  at  at.;  Electric  Rate  and 
Corjwrate  Regulation  Fiiinga 

October  22.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

(Docket  Nos.  ECOO-46-002.  EROO-1027-000. 
EROO-1028-000.  EROO-1029-000.  and  ELOO- 
86-001] 

1.  Vermont  Yankee  Nuclear  Power 
Corporation;  Boylston  Municipal  Light 
Department,  et  al.  v.  Vermont  Yankee 
Nuclear  Power  Corporation,  et  al. 

-    Take  notice  that  on  October  16,  2001, 
Vermont  Yankee  Nuclear  Power 
Corporation  (Vermont  Yankee) 
submitted  for  filing  a  Refund  Report 
along  with  supporting  materials.  The 
refunds  were  made  pursuant  to  the 
terms  of  a  settlement  agreement  in  the 
captioned  proceeding. 

Vermont  Yankee  states  that  copies  of 
the  Refund  Report  have  been  served  on 
the  persons  listed  on  the  official  service 
list  for  this  proceeding,  affected 
customers,  and  to  each  state 
commission  within  whose  jurisdiction 
the  affected  customers  distribute  and 
sell  electric  energy  at  retail. 

Comment  date:  November  6,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rainy  River  Energy  Corporation — 
Taconite  Hariwr 

[Docket  No.  EG02-»-000] 

Take  notice  that  on  October  18,  2001, 
Rainy  River  Energy  Corporation — 
Taconite  Harbor  (Applicant),  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 
Applicant  is  a  wholly-owned  indirect 
subsidiary  of  Minnesota  Power. 

Applicant  stated  that  it  served  its 
application  on  the  following:  Minnesota 
Power,  the  Public  Utilities  Commission, 
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Wisconsin  Public  Service  Commission 
and  the  Seciirities  and  Exchange 
Commission. 

Comment  date:  November  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Elwood  Expansion,  LLC 

(Docket  No.  EG02-10-000]       | 

Take  notice  that  on  October  19,  2001, 
Elwood  Expansion,  LLC  (Elwood 
Expansion)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Elwood  Expansion,  a  Delaware 
limited  liability  company,  is  owned 
50%  by  Dominion  Elwood  Expansion, 
Inc.,  a  Delaware  corporation,  and  50% 
by  Peoples  Elwood  Expansion,  LLC,  a 
Delaware  limited  liability  company. 
Elwood  Expansion,  Inc.  is  a  wholly 
owned  subsidiary  of  Dominion  Energy, 
Inc.,  which  in  turn  is  a  wholly  owned 
subsidiary  of  Dominion  Resources,  Inc. 
Peoples  Elwood  Expansion,  LLC  is  a 
wholly  owned  subsidiary  of  PERC 
Power,  LLC,  which  in  turn  is  a  wholly 
owned  subsidiary  of  Peoples  Energy 
Resources  Corp.,  a  wholly  owned 
subsidiary  of  Peoples  Energy 
Corporation. 

Elwood  Expansion,  LLC  will  be 
exclusively  engaged  in  the  business  of 
owning,  operating  and  selling  electricity 
exclusively  at  wholesale  from  an 
electric  generating  facility  located  near 
Elwood,  Illinois.  The  facility,  which  is 
currently  in  the  early  stages  of 
development,  is  expected  to  consist  of 
two  approximately  500  MW  gas-fired 
combined-cycle  generating  units.  In 
addition,  the  Facility  may  include 
various  other  as  yet  unidentified 
transmission  interconnection  facilities 
that  will  be  necessary  to  interconnect 
the  Facility  to  the  transmission  system 
of  Commonwealth  Edison  Company. 

Comment  date:  November  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Alliant  Energy  Corporate  Services, 
Inc.  Services,  Inc. 


[Docket  No.  EROl-31 2-003) 

Take  notice  that  on  October  18,  2001, 
Alliant  Energy  Corporate  Services,  Inc. 
tendered  for  filing  a  Refund  Report  in 
response  to  the  Commission's  Letter 
Order  dated  September  12,  2001  in 


Docket  Nos.  EROl-312-000  and  EROl- 
312-001. 

A  copy  of  this  filing  has  been  served 
upon  all  affected  customers,  the  Illinois 
Commerce  Commission,  the  Iowa 
Utilities  Board,  the  Minnesota  Public 
Utilities  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e- Filing"  link. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27079  Filed  10-26-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Competing  Application 
Accepted  for  Rling  and  Solicittng 
Comments,  Protests,  and  Motions  To  ' 
Intervene 

October  23.  2001. 

Take  notice  that  the  following 
competing  hydroelectric  application  has 
been  filed  with  the  Commission  and  is 
available  for  public  inspection: 

a.  Type  o/App/icatio/i:  Preliminary 
Permit. 

b.  Project  No.:  12109-000. 

c.  Date  filed:  August  27,  2001. 


d.  Applicant:  Greybull  Valley 
Irrigation  District. 

e.  Name  and  Location  of  Project:  The 
Lower  Simshine  Dam  Project  would  be 
located  on  Sunshine  Creek  in  Park 
County,  Wyoming. 

Competing  Application:  Project  No. 
11958-000,  Date  Filed:  April  16,  2001, 
Date  Notice  Closed:  July  29,  2001. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  David  W. 
Edwards,  3542  Road  10,  Emblem,  WY 
82422,  (307)  762-3397,  fax  (307)  762- 
3771. 

h.  FERC  Contact:  Tom  Papsidero, 
(202)219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12109-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Conmiission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The 
applicant's  existing  Lower  Sunshine 
Reservoir  which  has  a  storage  capacity 
of  56,820  acre-feet  at  an  elevation  of 
6,277  feet  m.s.l.,  (2)  a  proposed 
powerhouse  with  a  total  installed 
capacity  of  6.6  megawatts,  (3)  a 
proposed  50-foot-long  penstock,  (4)  a 
proposed  one-mile-long,  13.5  kv 
transmission  line,  and  (5)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  13.0  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
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viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
•notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  tjrpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
'COMPETING  APPUCA-nON ", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boei^gen, 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

October  23.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  1 2 1 1 3-000. 

c.  Date  filed:  September  4.  2001. 

d.  Applicant:  Big  Rock  Power 
Partners. 

e.  Name  and  Location  of  Project:  The 
Willow  Creek  Project  would  be  located 
on  Willow  Creek  in  Humboldt  County, 
California  at  a  location  known  as 
Steamboat  Rock. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Patrick 
Shannon,  P.O.  Box  1275,  42042 
Highway  299,  Willow  Creek,  California 
95573. 

h.  FERC  Contact:  Tom  Papsidero. 
(202)  219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Please  include  the  project  number  (P- 
12113-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  proposed 
80-foot-long,  15-foot-high  concrete 
diversion  dam,  (2)  a  proposed  2,500- 
foot-long,  96-inch-diameter  steel 
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penstock,  (3)  a  proposed  powerhouse 
containing  three  generating  units  having 
a  total  installed  capacity  of  5.45  MW,  (4) 
existing  transmission  lines  belonging  to 
Pacific  Gas  and  Electric  Co.,  and  (5) 
appurtenant  facilities.  The  project 
would  have  an  annual  generation  of 
15.3  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Pretiminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particiilar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION". 
"COMPETING  APPUCA-nON", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regiilatory 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumied  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-27085  Filed  10-26-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7091-6J 

Agency  infonnatkxi  Collection 
Activities:  Request  for  Comments  on 
the  Fourteen  Proposed  Information 
Collection  Requests  (iCRs)  Listed 
Under  Supplementary  Information, 
Section  A 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  vdth  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
fourteen  continuing  Information 
Collection  Requests  (ICRs)  listed  in 
section  A  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  the  Supplementary 
Information  provided  in  this  notice. 
DATES:  Conmients  must  be  submitted  on 
or  before  December  28,  2001. 
ADDRESSES:  Compliance  Assessment 
and  Media  Programs  Division,  Office  of 
Compliance.  Office  of  Enforcement  and 
Compliance  Assurance,  Mail  Code 
2223A,  United  States  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460.  A 
hard  copy  of  a  specific  ICR  may  be 
obtained  without  charge  by  calling  the 
identified  information  contact  person 
listed  in  section  B  imder  Supplementary 
Information. 

FOR  FURTHER  MFORMATNM  CONTACT:  For 
specific  information  on  an  individual 
ICR,  contact  the  person  listed  in  section 
B  imder  Supplementary  Information. 
SUPPLEMENTARY  INFORMATION: 

For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

'The  EPA  would  like  to  solicit 
comments  to: 
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(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acctiracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(ill)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond  through  the  use  of  automated, 
electronic,  mechanical,  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piirposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

In  the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act.  Consequently,  these 
information  collection  requirements  are 
mandatory,  and  the  records  required  by 
New  Source  Performance  Standards 
(NSPS)  must  be  retained  by  the  owner 
or  operator  for  at  least  two  years; 
records  required  by  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  must  be  retained 
by  the  owner  or  operator  for  at  least  five 
years;  and  records  required  by  the 
NESHAP  Maximum  Achievable  Control 
Technology  standards  (NESHAP- 
MACT)  must  be  retained  by  the  owner 
or  operator  for  at  least  five  years.  In 
general,  the  required  information 
consists  of  emissions  data  and  other 
information  deemed  not  to  be  private. 
However,  any  information  submitted  to 
the  Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  chapter  1, 
part  2.  subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  part  2; 
41  FR  36902.  September  1. 1976; 
amended  by  43  FR  39999.  September  8. 


1978;  43  FR  42251.  September  28. 1978; 
44  FR  17674.  March  2. 1979). 

The  Agency  computed  the  burden  for 
each  of  the  recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currentiy  approved  Information 
Collection  Requests  (ICRs).  Where 
applicable,  the  Agency  identified 
specific  tasks  and  made  assimiptions, 
while  being  consistent  with  the  concept 
of  the  Paper  Work  Reduction  Act. 

Section  A:  List  of  ICRs  To  Be  Submitted 
for  OMB  Review  and  Approval 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.], 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following 
fourteen  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 

(1)  NSPS  Subparts  Ea  and  Eb:  NSPS 
for  Municipal  Waste  Combustors 
(Subparts  Ea  and  Eb);  EPA  ICR  Number 
1506.09;  OMB  Control  Number  2060- 
0210;  expiration  date  March  31,  2002. 

(2)  NSPS  Subpart  LL  NSPS  for 
Metallic  Mineral  Processing  Plants 
(Subpart  LL);  EPA  ICR  Number  0982.07; 
OMB  Contix)l  Number  2060-0016; 
expiration  date  July  31,  2002. 

(3)  NESHAP-MACT  Subpart  TTT: 
NESHAP— Primary  Lead  Smelting;  EPA 
ICR  Number  1856.03;  OMB  Control 
Number  2060-0414;  expiration  date  July 
31  2002. 

(4)  NESHAP-^^iACT  Subpart  CCC: 
NESHAP— Steel  Pickling;  EPA  ICR 
Number  1821.03;  OMB  Control  Number 
2060-0419;  expiration  date  Jiily  31. 
2002. 

(5)  NESHAP-MACT  Subpart  ILL. 
NESHAP  for  the  Portland  Cement 
Manufacturing  Industry;  EPA  ICR 
Number  1801.03;  OMB  Control  Number 
2060-0416;  expiration  date  August  31, 
2002. 

m  NESHAP  Subpart  N:  NESHAP  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufactming  Plants  (Part  61,  Subpart 
N);  EPA  ICR  Numbw  1081.07;  OMB 
Control  Number  2060-0043;  expiration 
date  Aug\ist  31.  2002. 

(7)  NSPS  Subpart  H:  NSPS  for 
Sulfuric  Acid  Plants  (Subpart  H);  EPA 
ICR  Number  1057.09;  OMB  Control 
Number  2060-0041;  expiration  date 
August  31.  2002. 

(8)  NSPS  Subpart  UUU:  NSPS  for 
Calciners  and  Dryers  in  Mineral 
Industiies  (Subpart  UUU);  EPA  ICR 
Number  0746.05;  OMB  Contit)!  Number 
2060-0251;  expiration  date  August  31. 
2002. 

[9]  NSPS  Subpart  W:  NSPS  for 
volatile  organic  compounds  (VOCs)  in 
the  Synthetic  Chemical  Manufacturing 
Industry  (SOCMI)— 40  CFR  part  60. 
subpart  W;  EPA  ICR  Number  0662.07; 


OMB  Contitil  Number  2060-0012; 
expiration  date  August  31,  2002. 

(10)  NSPS  Subparts  N  and  Na:  NSPS 
for  Iron  and  Steel  Plants — Basic  Oxygen 
Furnaces  (Subparts  N  and  Na);  EPA  ICR 
Number  1069.07;  OMB  Control  Nimiber 
2060-0029;  expiration  date  September 
31.  2002. 

(11)  NSPS  Subpart  XX:  NSPS  for  Bulk 
Gasoline  Terminals  (Subpart  XX);  EPA 
ICR  Number  0664.07;  OMB  Number 
2060-0006;  expiration  date  September 
30,  2002. 

(12)  NSPS  Subpart  DDI>.  NSPS  for  the 
Polymer  Manufacturing  Industry 
(Subpart  DDD);  EPA  ICR  Number 
1150.06;  OMB  Contit>I  Number  2060- 
0145;  expiration  date  September  30, 
2002. 

(13)  NESHAP-MACT  Subpart  YY: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants — Generic 
Maximum  Achievable  Control 
Technology  Standards;  EPA  ICR 
Nimiber  1871.03;  OMB  Control  Number 
2060-0420;  expiration  date  September 
30,  2002. 

(14)  NSPS  Subpart  CC:  NSPS  for  Glass 
Manufacturing  Plants  (40  CFR  part  60, 
subpart  CC);  EPA  ICR  Number  1131.07; 
OMB  Control  Number  2060-0054; 
expiration  date  October  31,  2002. 

Section  B:  Contact  Person  for  Individual 
ICRs 

(1)  NSPS  Subparts  Ea  and  Eb:  NSPS 
for  Mimicipal  Waste  Combustors 
(Subparts  Ea  and  Eb);  Jonathan  Binder 
of  the  Compliance  Assistance  Policy 
and  Integration  Branch  at  (202)  564- 
2516  or  via  E-mail  to 
binder.jonathan@epa.gov;  EPA  ICR 
Number  1506.09;  OMB  Control  Number 
2060-0210;  expiration  date  March  31, 
2002. 

(2)  NSPS  Subpart  LL:  NSPS  for 
Metallic  Mineral  Processing  Plants 
(Subpart  LL);  Gregory  Fried  of  the  Air. 
Hazardous  Waste  and  Toxics  Branch  at 
(202)  546-7016  or  via  E-mail  at 
fried.gregory@epa.gov;  EPA  ICR  Number 
0982.07;  OMB  Conbtil  Number  2060- 
0016;  expiration  date  July  31,  2002. 

(3)  NESHAP-MACT  Subpart  TTT: 
NESHAP-Primary  Lead  Smelting; 
contact  Maria  Malave  of  the  Air, 
Hazardous  Waste  and  Toxics  Branch  at 
(202)  564-7027  or  via  E-mail  to 
malave.marid@epa.gov;  EPA  ICR 
Number  1856.03;  OMB  Control  Number 
2060-0414;  expiration  date  July  31, 
2002. 

(4)  NESHAP-MACT  Subparts  CCC: 
NESHAP-Steel  Pickling;  contact  Maria 
Malave  of  the  Air,  Hazardous  Waste  and 
Toxics  Branch  at(202)  564-7027  or  via 
E-mail  to  malave.maria@epa.gov:  EPA 
ICR  Number  1821.03:  OMB  Contit)! 
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Number  2060-0419;  expiration  date  July 
31  2002. 

(5)  NESHAP-MACT  Subpart  ILL: 
NESHAP  for  the  Portland  Cement 
Manufacturing;  Gregory  Fried  of  the  Air, 
Hazardous  Waste  and  Toxics  Branch  at 
(202)  546-7016  or  via  E-mail  at 

fried. gregory®epa. gov;  EPA  ICR  Number 
1801.03;  OMB  Control  Number  2060- 
0416;  expiration  date  August  31,  2002. 

(6)  NESHAP  Subpart  N:  NESHAP  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants  (Part  61,  Subpart 
N);  Gregory  Fried  of  the  Air,  Hazardous 
Waste  and  Toxics  Branch  at  (202)  546- 
7016  or  via  E-mail  at 
fried.gregory®€pa.gov;  EPA  ICR  Niunber 
1081.07;  OMB  Control  Number  2060- 
0043;  expiration  date  August  31,  2002. 

(7)  NSPS  Subpart  H:  NSPS  for 
Sulfuric  Acid  Plants  (Subpart  H);  Marcia 
Mia  of  the  Air,  Hazardous  Waste  and 
Toxics  Branch  at  (202)  564-7042  or  via 
E-mail  at  mia.marcia@epa.gov;  EPA  ICR 
Number  1057.09;  OMB  Control  Number 
2060-0041;  expiration  date  August  31. 
2002. 

WNSPS  Subpart  UUU:  NSPS  for 
Calciners  and  Dryers  in  Mineral 
Industries  (Subpart  UUU);  Gregory  Fried 
of  the  Air.  Hazardous  Waste  and  Toxics 
Branch  at  (202)  546-7016  or  via  E-mail 
at  fried. gregory^epa. gov,  EPA  ICR 
Number  0746.05;  OMB  Control  Number 
2060-0251;  expiration  date  August  31. 
2002 

(9)  NSPS  Subpart  W:  NSPS  for 
volatile  organic  compounds  (VOCs)  in 
the  Synthetic  Chemical  Manufacturing 
Industry  (SOCMI)-40  CFR  part  60, 
subpart  W;  Marcia  Mia  of  the  Air, 
Hazardous  Waste  and  Toxics  Branch  at 
(202)  564-7042  or  via  E-mail  at 
mia.marcia@epa.gov;  EPA  ICR  Number 
0662.06;  OMB  Control  Number  2060- 
0012;  expiration  date  August  31,  2002. 

(10)  NSPS  Subparts  N  and  Na:  NSPS 
for  Iron  and  Steel  Plants-Basic  Oxygen 
Furnaces  (Subparts  N  and  Na);  Maria 
Malave  of  the  Air,  Hazardous  Waste  and 
Toxics  Branch  at  (202)  564-7027  or  via 
E-mail  to  malave.maria@epa.gov;  EPA 
ICR  Number  1069.07;  OMB  Control 
Number  2060-0029;  expiration  date 
September  31,  2002. 

(11)  NSPS  Subpart  XX:  NSPS  for  Bulk 
Gasoline  Terminals  (Subpart  XX);  Julie 
Tankersley  of  the  Compliance 
Monitoring  and  Water  Programs  Branch 
at  (202)  564-7002  or  via  E-mail  to 
tankersley.julie@epa.gov,  EPA  ICR 
Number  0664.07;  OMB  Number  2060- 
0006;  expiration  date  September  30, 
2002. 

(12)  NSPS  Subpart  DDD:  NSPS  for  the 
Polymer  Manufactiiring  Industry 
(Subpart  DDD);  Sally  Sasnett,  of  the 
Sector  Analysis  and  Implementation 
Branch,  (202)  564-7074  or  via  E-mail  at 


sasnett.sally@epa.gov,  EPA  ICR  Number 
1150.06;  OMB  Control  Number  2060- 
0145;  expiration  date  September  30, 
2002. 

(13)  NESHAP-h4ACT  Subpart  YY: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants-Generic 
Maximum  Achievable  Control 
Technology  Standards;  Sally  Harmon  of 
the  Air,  Hazardous  Waste  and  Toxics 
Branch  at  (202)  564-7012  or  via  E-mail 
at  harmon.sally@epa.gov;  EPA  ICR 
Number  1871.03;  OMB  Control  Number 
2060-0420;  expiration  date  September 
30  2002 

(14)  NSPS  Subpart  CC:  NSPS  for  Glass 
Manufacturing  Plants  (40  CFR  part  60, 
subpart  CC);  Gregory  Fried  of  the  Air, 
Hazardous  Waste  and  Toxics  Branch  at 
(202)  546-7016  or  via  email  at 
fried.gregory@epa.gov,  EPA  ICR  Number 
1131.07;  OMB  Control  Number  2060- 
0054;  expiration  date  October  31,  2002. 

Section  C:  Summaries  of  Individual 
ICRs 

(1)  NSPS  Subparts  Ea  and  Eb:  NSPS 
for  Municipal  Waste  Combustors 
(Subparts  Ea  and  Eb);  EPA  ICR  Number 
1506.09;  OMB  Control  Number  2060- 
0210;  expiration  date  March  31,  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those 
municipal  waste  combustors  (MWCs) 
subject  to  the  standards  at  40  CFR  part 
60,  subparts  Ea  and  Eb  for  which:  (1) 
Construction  commenced  after 
December  20, 1989  and  on  or  before 
September  20,  1994,  or  (2)  modification 
or  reconstruction  commenced  after 
December  20,  1989  and  on  or  before 
June  19,  1996.  Entities  potentially 
affected  by  this  action  under  40  CFR 
part  60,  subpart  Eb  are  those  MWCs  for 
which:  (1)  construction  commenced 
after  September  20,  1994,  or  (2) 
modification  or  reconstruction 
commenced  after  June  19,  1996.  Both  of 
these  standards  apply  to  MWCs  with 
unit  capacities  greater  than  225 
megagrams  per  day. 

Abstract:  The  Agency  has  determined 
that  emissions  from  MWCs  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  NSPS  subparts 
Ea  and  Eb  require  owners  and  operators 
with  unit  capacity  above  225  megagrams 
per  day  to  notify  the  Agency  of  the  date 
of  construction  or  reconstruction,  the 
anticipated  and  actual  startup  dates,  and 
notification  of  any  physical  or  operation 
change  to  an  existing  facility  which  may 
increase  the  regulated  pollutant 
emission  rate.  Owners  and  operators  are 
also  required  to  maintain  records  of  the 
occurrence  and  duration  of  the  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility. 


Facilities  subject  to  subpart  Ea  must 
install  continuous  monitoring  systems 
(CMS)  to  monitor  specified  operating 
parameters  to  ensure  that  good 
combustion  practices  are  implemented 
t>n  a  continuous  basis.  Owners  and 
operators  must  submit  quarterly  and 
annual  compliance  reports.  In  addition, 
reporting  and  recordkeeping 
requirements  for  facilities  subject  to 
subpart  Eb  include  information  on 
cadmiimi,  lead  and  mercury  pollutants, 
and  fugitive  ash  emissions  testing  and 
MWC  siting  requirements. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  estimated  number  of 
respondents  for  this  information 
collection  was  40  with  212  responses 
per  year.  The  annual  reporting  and 
recordkeeping  hour  burden  for  this 
collection  was  estimated  to  be  70,730 
hours.  On  the  average,  each  respondent 
reported  5.3  times  per  year  and  334 
hours  were  spent  preparing  each 
response.  The  tot^  annual  reporting  and 
recordkeeping  cost  burden  for  this 
collection  was  $563,010.  This 
represented  a  $240,000  burden 
associated  with  capital/startup  cost  and 
a  $323,010  burden  associated  with  the 
annual  operation  and  maintenance  cost. 

(2)  NSPS  Subpart  LL:  NSPS  for 
Metallic  Mineral  Processing  Plants 
(Subpart  LL);  EPA  ICR  Number  0982.07; 
OMB  Control  Number  2060-0016; 
expiration  date  July  31,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  metallic 
mineral  processing  plants  subject  to  the 
standards  at  40  CHI  part  60,  subpart  LL 
and  include  the  following  processes: 
each  crusher  and  screen  (open-pit 
mines);  each  crusher,  screen,  bucket, 
elevator,  conveyor  belt  transfer  point, 
thermal  dryer,  product  packaging 
station,  storage  bin,  enclosed  storage 
area,  truck  loading  and  unloading 
station  at  a  mill  or  concentrator  which 
commenced  construction,  modification 
or  reconstruction  after  August  24, 1992. 
The  NSPS  does  not  apply  to  facilities 
located  in  undergroimd  mines,  or  to 
facilities  performing  the  beneficiation  of 
uranium  ore  at  uranium  ore  processing 
plants. 

Abstract:  The  Agency  has  determined 
that  particulate  matter  from  metallic 
mineral  processing  plants  cause,  or 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Owners  or  operators  of  the  affected 
facilities  must  make  initial  notifications, 
including  notification  of  any  physical  or 
operational  change  to  an  existing  focility 
which  may  increase  the  regulated 
pollutant  emission  rate,  notification  of 
the  demonstration  of  the  continuous 
monitoring  system  (CMS),  and 
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notification  of  the  initial  performance 
test.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occiirrence  and  duration  of  any  startup, 
shutdowm,  or  malfunction  in  the 
operation  of  an  affected  fecility,  or  any 
period  diu-ing  which  a  monitoring 
system  is  inoperative. 

Semiannual  emission  reports  and 
monitoring  systems  performance  reports 
are  required.  The  reports  include  a 
record  of  any  exceedance,  description  of 
the  nature  and  cause  of  the  problem, 
corrective  measures  taken,  and 
identification  of  the  period  during 
which  any  CMS  was  inoperative. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  industry  was  estimated  to  be 
1,760  hours.  The  estimated  number  of 
existing  sources  subject  to  the  NSPS  for 
metallic  mineral  processing  was  22.  The 
total  number  of  annual  responses 
required  by  this  regulation  was 
estimated  to  be  44.  Therefore,  the 
frequency  of  response  was  2.0  times  per 
year  with  an  average  of  40  hours  spent 
prejparing  each  response. 

Tne  average  annual  operations  and 
maintenance  cost  associated  with  this 
regulation  was  estimated  to  be  $14,300. 
No  capital  costs  were  calculated  because 
no  new  sources  were  expected  to 
become  subject  to  the  standard  over  the 
three-year  period  covered  by  the  ICR. 

(3)  NESHAP— MACT  Subpart  TTT: 
NESHAP— Primary  Lead  Smelting;  EPA 
ICR  Number  1856.03;  OMB  Control 
Nvunber  2060-0414;  expiration  date  July 
31,2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  sinter 
machine,  blast  furnace,  dross  furnace, 
process  fugitive,  and  fugitive  dust 
sources  at  primary  lead  smelters  subject 
to  the  standards  at  40  CFR  part  63. 
subpart  TTT. 

Abstract:  The  Agency  has  determined 
that  emissions  from  primary  lead 
smelters  cause,  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  All  sources 
subject  to  this  standard  are  required  to 
submit:  an  initial  report  specifying  the 
intended  methods  of  compliance;  a  site- 
specific  test  plan  prior  to  a  performance 
test;  certain  Standard  Operating 
Procedure  Manuals;  an  initial  statement 
of  compliance  that  delineates  tho 
compliance  methods  chosen;  a 
performance  test  report  for  lead 
compounds:  and  semiannual  reports 
that  include  all  monitoring  results  and 
a  simimary  of  any  baghouse  leak 
detector  system  alarms  including  a 
description  of  the  corrective  actions 
taken.  Respondents  must  also  submit 
reports,  when  applicable,  regarding 


startup,  shutdown,  malfunctions, 
process  changes,  and  construction  or 
reconstruction. 

In  addition  to  the  records  required  by 
40  CFR  part  63,  subpart  A  (General 
Provisions),  all  respondents  must 
maintain  records  of  production  for 
unrefined  lead,  copper  matte,  and 
copper  speiss;  the  date  and  times  of  bag 
leak  detector  system  alarms  and  the 
corrective  action  taken;  and  of  baghouse 
inspection  and  maintenance  activities. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  reporting  and 
recordkeeping  hour  burden  for  the 
information  collection  was  2,002  hours 
per  year  based  on  3  existing 
respondents.  The  frequency  of  the 
response,  except  for  initial 
requirements,  is  semiannual.  The 
number  of  responses  in  the  currently 
approved  ICR  is  6.  Therefore,  the 
number  of  hours,  on  the  average,  to 
prepare  each  response  was  334.  On  the 
OMB  83-1  Form  in  the  previous  ICR,  13 
initial  notification  responses  that  were 
listed  in  the  supporting  statement  were 
not  shown  in  Block  13.  So  the  correct 
number  of  responses  for  the  previously 
approved  ICR  should  have  been  19 
rather  than  6. 

The  total  annual  recordkeeping  and 
cost  burden  over  the  three-year  period 
of  the  previously  approved  ICR  is 
approximately  $40,500  with  $35,000 
attributed  to  capital/startup  costs  and 
$5,500  to  operation  and  maintenance 
(O&M)  costs.  Since  no  new  sources  are 
expected  to  startup  over  the  next  three 
years,  the  total  projected  annual 
recordkeeping  and  cost  burden  over  the 
next  three  years  is  estimated  to  be 
$5,500  per  year  for  O&M  costs. 

(4)  NESHAP-MACT  Subpart  CCC: 
NESHAP— Steel  Pickling;  EPA  ICR 
Number  1821.03;  OMB  Control  Number 
2060-0419;  expiration  date  July  31, 
2002. 

Affected  Entities:  The  entities  affected 
by  this  standard  are  new  and  existing 
carbon  steel  pickling  facilities  which  are 
subject  to  the  standards  at  40  CFR  part 
63,  subpart  CCC.  The  affected  sources 
include  batch  and  continuous  pickling 
lines,  acid  regeneration  plants,  and  acid 
storage  tanks. 

Abstract:  The  Agency  has  determined 
that  emissions  from  steel  pickling  cause, 
or  contribute  significantly  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  In  accordance  with  the  40  CFR 
part  63,  subpart  A  (General  Provisions), 
respondents  must  submit  a  one-time 
notification  of  applicability  and  a  one- 
time report  on  the  performance  test 
results  for  the  primary  emission  control 
device.  Respondents  must  develop  and 
implement  a  Startup,  Shutdown,  and 


Malfunction  Plan  and  submit 
semiannual  reports  for  any  occiirrence 
where  the  procedures  in  the  plan  were 
not  followed.  Respondents  are  also 
required  to  submit  semiannual  reports 
for  periods  of  operation  during  which 
the  measured  emissions  exceeded  that 
allowed  by  the  standard  and  provide  a 
written  maintenance  plan  for  each 
emission  control  device. 

Respondents  must  also  demonstrate 
compliance  with  the  hydrochloric  acid 
and  chorine  emission  limitations  and 
the  requirements  for  each  pickling  line 
and  acid  regeneration  plant  by 
performing  annual  performance  tests 
and  installing  devices  to  measure/record 
control  device  outputs  and  acid 
regeneration  plant  operating  parameters. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  total  annual 
recordkeeping  and  reporting  hourly 
burden  was  estimated  at  23,190  hours. 
This  estimate  was  based  on  70 
respondents  with  1  new  affected  facility 
becoming  subject  to  the  standard  over 
the  three-year  period.  Based  on  the 
supporting  data  provided  in  the 
supporting  statement  of  the  previous 
ICR,  the  total  annual  responses  averaged 
47  per  year.  However,  the  OMB  83-1 
Form  indicates  that  the  total  annual 
number  of  responses  is  23  which  was 
improperly  calculated  when  compared 
to  the  supporting  statement.  The 
frequency  of  response  should  have  been 
0.7  responses  per  year  rather  than  0.3. 
Over  the  next  three  years,  the  reporting 
requirements  will  be  semiannual,  so  the 
frequency  of  reporting  will  increase  to 
2.0per  respondent-year. 

The  annual  reporting  and 
recordkeeping  cost  burden  was  $15,687 
per  year.  The  capital/startup  cost  for 
monitoring  devices  was  $8,217  averaged 
over  the  first  three  years  of  the  ICR.  The 
annualized  cost  of  capital  equipment  is 
based  on  80  percent  of  facilities 
purchasing  monitoring  equipment,  and 
on  an  equipment  lifetime  of  15  years,  an 
interest  rate  of  7  percent,  and  a  capital 
recovery  factor  of  0.11.  The  operation 
and  maintenance  costs  were  estimated 
at  $7,470  per  year  (averaged  over  the 
three-year  period). 

(5)  NESHAP-MACT  Subpart  LLL: 
NESHAP  for  the  Portland  Cement 
Manufactiiring  Industry;  EPA  ICR 
Number  1801.03;  OMB  Control  Number 
2060-0416;  expiration  date  August  31, 
2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those 
emission  sources  at  new  and  existing 
Portland  cement  plants  subject  to  the 
standards  at  40  CFR  part  63,  subpart 
T.I.I. 

Abstract:  The  Agency  has  determined 
that  emissions  from  portland  cement 
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plants  contribute  significantly  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfere.  The  standard  applies  to  each 
new,  existing  or  reconstructed  kiln,  in- 
line kiln/raw  mill  and  greenfield  raw 
material  dryer  at  portland  cement 
plants,  except  for  kilns  and  in-line  kiln/ 
raw  mills  that  bum  hazardous  waste 
which  are  subject  to  40  CFR  part  63, 
subpart  EEE.  In  addition,  the  standard 
applies  to  each  new.  pxisting  or 
reconstructed  clinker  cooler,  raw  mill, 
finish  mill,  raw  material,  clinker  or 
finished  product  storage  bin;  conveying 
system  transfer  point;  bagging  system 
and  bulk  loading  and  unloading  system 
at  fecilities  which  are  major  sources; 
and  to  each  existing,  reconstructed  or 
new  brownfield  raw  material  dryer  at 
facilities  which  are  major  sources. 

Respondents  shall  submit 
notifications  and  reports  of  the  initial 
poibrmance  test  results.  Plants  must 
develop  and  implement  a  Startup, 
Shutdown,  and  Malfunction  Plan  and 
submit  semiannual  reports  of  any  event 
where  the  plan  was  not  followed.  Plants 
must  develop  and  implement  an 
operations  and  maintenance  plan  and 
conduct  and  report  the  results  of  an 
annual  combustion  system  inspection. 
Semiaimual  reports  for  periods  of 
operation  during  which  the  monitoring 
parameters  are  exceeded  (or  reports 
certifying  that  no  exceedances  have 
occuired]  also  are  required. 

General  requirements  applicable  to  all 
NESHAP  require  records  of  applicability 
determinations;  test  results; 
exceedances;  periods  of  startups! 
shutdowns,  or  malfunctions;  monitoring 
records;  and  any  other  information 
needed  to  determine  compliance  with 
the  applicable  standard. 

Suopart  I.I.I,  requires  respondents  to 
install  (where  feasible)  continuous 
opacity  monitors  and  temperature 
monitoring  systems  on  kilns  and  in-line 
kiln  raw  mills,  and  total  hydrocarbon 
continuous  emission  monitors  (CEMs) 
on  new  greenfield  kilns,  in-line  kiln/raw 
mills  and  raw  material  dryers.  Owners 
and  operators  are  also  subject  to  a 
deferred  requirement  to  install 
particulate  matter  CEMS.  Respondents 
are  also  required  to  maintain  records  of 
specific  information  needed  to 
determine  that  the  standards  are  being 
achieved  and  maintained. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  industry  for  the  last  three 
years  was  estimated  at  77,331  hoiu^  per 
year  for  36  respondents  (i.e.,  sources). 
The  total  number  of  annual  responses 
required  by  this  regulation  was 
estimated  to  be  954.  Thus,  the  fiequency 
of  response  was  estimated  to  be  27 


responses  per  year  with  an  average  of  81 
hours  spent  preparing  each  response. 

In  the  previously  approved  ICR,  the 
total  capital/startup  cost  associated  with 
monitoring  equipment  was  estimated  at 
$1,432,000  per  year.  This  corresponds  to 
an  average  annualized  capital  cost  of 
$750,000  per  year  for  the  three  years 
following  promulgation.  Annual 
operation  and  maintenance  costs 
averaged  $682,000  per  year. 

(6)  NESHAP  Subpart  N:  NESHAP  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants  (Part  61,  Subpart 
N);  EPA  ICR  Number  1081.07;  OMB 
Control  Number  2060-0043;  expiration 
date  August  31,  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  glass 
melting  furnace  that  uses  commercial 
arsenic  as  a  raw  material  that  is  subject 
to  the  standards  at  40  CFR  part  61, 
subpart  N. 

jwstract:  The  Administrator  has 
judged  that  arsenic  emissions  from  glass 
manufacturing  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Sources  subject 
to  NESHAP  subpart  N  are  required  to 
demonstrate  initial  compliance  through 
emission  tests.  In  addition,  a  continuous 
monitoring  system  (CMS)  for  the 
measurement  of  the  opacity  of 
emissions  from  any  control  device  must 
be  installed  and  operated.  The 
regulation  also  requires  initial 
notifications  for  construction, 
modification,  CMS  demonstration,  and 
performance  testing.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  f>eriod  during 
which  the  monitoring  system  is 
inoperative.  Monitoring  requirements 
specific  to  this  regulation  provide 
information  on  the  operation  of  the 
emissions  control  device  and 
compliance  with  the  emission  limit. 
Records  and  reports  addressing  each 
approved  control  device  bypass  are 
required.  Arsenic  emission  estimates 
and  semiannual  reports  of  uncontrolled 
arsenic  emissions  are  also  required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  industry  over  the  past  three 
years  fit>m  these  recordkeeping  and 
reporting  requirements  was  estimated  at 
6,769  hours  per  year  with  47  sources 
subject  to  the  standard.  The  total 
number  of  annual  responses  reqiured  by 
this  regulation  was  estimated  to  be  43. 
The  annual  reporting  and  recordkeeping 
burden  for  the  collection  of  information 
was  estimated  to  average  approximately 
157  hours  per  response,  and  the 


frequency  of  response  was  estimated  to 
be  0.9  responses  per  year. 

In  the  previously  approved  ICR,  there 
were  no  capital/startup  costs  because  no 
new  sources  were  expected  to  startup 
during  the  ICR  renewal  period.  The 
annual  operation  and  maintenance  cost 
for  the  47  existing  sources  was 
estimated  to  be  $164,500. 

(7)  NSPS  Subpart  H:  NSPS  for 
Sulfuric  Acid  Plants  (Subpart  H);  EPA 
ICR  Number  1057.09;  OMB  Control 
Niunber  2060-0041;  ej^iration  date 
August  31,  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  contact 
sulfuric  acid  plants  that  bum  elemental 
sulfur,  alkylation  acid,  hydrogen 
sulfide,  organic  sulfides,  mercaptans,  or 
acid  sludge  subject  to  the  standards  at 
40  CFR  part  60,  subpart  H.  The 
standards  do  not  address  facilities 
where  conversion  to  sulfuric  acid  is 
used  primarily  as  a  means  of  preventing 
emissions  to  the  atmosphere  of  sulfur 
dioxide  or  other  sulfur  compoimds. 

Abstract:  In  the  Administrator's 
judgment,  sulfur  dioxide  (SO2)  and  acid 
mist  emissions  from  sulfuric  acid  plants 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Owners  or  operators  of  the  affected 
fecilities  described  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
demonstration  of  the  continuous 
monitoring  system  (CMS);  notification 
of  the  date  of  the  initial  performance 
test,  and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative. 

The  reporting  requirements  for  this 
industry  include  the  initial  notifications 
listed,  the  initial  [>erformance  test 
results,  and  semiannual  reports  of 
excess  emissions.  Excess  emission 
reports  shall  include  all  three-hour 
periods  (or  the  arithmetic  average  of 
three  consecutive  one-hour  periods) 
during  which  the  integrated  average  SO2 
emission  exceeded  the  applicable 
standard.  Excess  emission  reports  must 
include:  the  magnitude  of  excess 
emissions;  conversion  factors  used;  the 
date  and  time  of  commencement  and 
completion  of  each  excess  emission 
time  period;  identification  of  excess 
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emissions  occurring  during  startups, 
shutdowns,  and  malfunctions;  the 
natiire  and  cause  of  the  malfunction  and 
corrective  measures  taken;  and 
identification  of  the  time  period  diuing 
which  the  CEMS  was  inoperative. 

The  reporting  requirements  include 
semiannual  excess  emission  reports  and 
monitoring  system  performance  reports 
which  include  information  regarding 
the  exceedances  of  control  device 
operating  parameters;  the  date  and  time 
of  the  exceedance  or  deviance;  the 
nature  and  cause  of  the  malfunction  and 
corrective  measures  taken;  and 
identification  of  the  time  period  during 
which  the  CMS  was  inoperative. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  projected  hour 
biirden  was  24,823.  The  number  of 
respondents  was  106.  The  total  number 
of  annual  responses  was  estimated  to  be 
212  which  is  a  reporting  frequency  of  2 
times  per  year  with  an  average  of  117 
hours  spent  preparing  each  response. 

The  annual  reporting  and 
recordkeeping  cost  burden  was 
estimated  to  he  $477,000  for  the 
operation  and  maintenance  of  the 
required  SO2  monitors. 

(8)  NSPS  Subpart  UUU:  NSPS  for 
Calciners  and  Ehyers  in  Mineral 
Industries  (Subpart  UUU);  EPA  ICR 
Number  0746.05;  OMB  Control  Number 
2060-0251;  expiration  date  August  31. 
2002 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  calciner 
or  dryer  at  a  mineral  processing  plant 
subject  to  the  standaids  at  40  Oil  part 
60,  subpart  UUU.  The  standards  apply 
to  new,  modified  and  reconstructed 
calciners  and  dryers  at  mineral 
processing  plants  that  process  or 
produce  any  of  the  following  minerals 
and  their  concentrates  or  any  mixture  of 
which  the  majority  is  any  of  the 
following  minerals  or  a  combination  of 
these  minerals:  Alumina,  ball  clay, 
bentonite.  diatomite,  feldspar,  fire  clay, 
fuller's  earth,  gypsum,  industrial  sand, 
kaolin,  lightweight  aggregate, 
magnesium  compounds,  perlite,  roofing 
granules,  talc,  titanium  dioxide,  and 
vermiculite.  There  are  several 
applicability  exceptions.  Feed  and 
product  conveyors  are  not  considered 
part  of  the  afiiacted  fecility.  Facilities 
subject  to  40  CFR  part  60.  subpart  LL, 
Metallic  Mineral  Processing  Plants  are 
not  subject  to  this  standard.  There  are 
additional  processes  and  process  imits 
listed  in  the  standard  which  are  not 
subject  to  the  provisions  of  this  subpart. 

Abstract:  In  the  Administrator's 
judgement,  particulate  matter  released 
from  calciners  and  dryers  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 


public  health  or  welfare.  Owners  or 
operators  of  the  affected  facilities  must 
make  one-time  only  reports  including 
notifications  of  facility  startup, 
scheduling  and  results  of  the  initial 
performance  test;  notification  of  any 
physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate;  and 
notification  of  the  demonstration  of  the 
continuous  monitoring  system  (CMS). 
Owners  or  operators  are  also  required  to 
maintain  records  of  the  occurrence  and 
duration  of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Performance  tests  are 
needed  as  these  are  the  Agency's 
records  of  a  source's  initieJ  capability  to 
comply  with  emissions  standards  and 
note  the  operating  conditions  under 
which  compliance  was  achieved. 

The  monitoring  requirements  are 
outlined  in  §  60.734  of  the  standard. 
They  are  dependant  on  the  type  of 
dryers  or  calciner.  Specific  calciners 
and  dryers  are  required  to  install, 
calibrate,  maintain,  and  operate  a 
continuous  monitoring  system. 
Semiannual  reports  of  excess  emissions 
are  required. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  total  annual  burden 
to  industry  was  estimated  to  be  6,019 
hours.  The  total  number  of  sources  was 
estimated  to  be  155  and  the  total 
number  of  annual  responses  required  by 
this  regulation  was  estimated  to  be  310. 
The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  was  estimated  to  average 
19  hoxus  per  response  with  a  frequency 
of  response  estimated  to  be  2.0 
responses  per  year.  Approximately  5 
new  sources  a  year  become  siibject  to 
the  standard. 

In  the  previously  approved  ICR,  the 
capital/startup  costs  to  comply  with  this 
standard  were  estimated  at  $20,000. 
This  was  based  on  5  new  sources  per 
year  multiplied  by  $4,000  per 
monitoring  device.  The  annual 
operations  and  maintenance  cost  (OftM) 
was  estimated  at  $97,500.  Therefore,  the 
average  annual  bxirden  for  capital/ 
startup  and  O&M  cost  were,  tlwrefore, 
estimated  to  be  $117,500. 

(9)  NSPS  Subpart  W:  NSPS  for 
volatile  organic  compounds  (VOCs)  in 
the  Synthetic  Chemical  Manufactiuing 
Industry  (SOCMI)— 40  CFR  part  60, 
subpart  W;  EPA  ICR  Number  0662.06; 
OMB  Control  Number  2060-0012: 
expiration  date  August  31,  2002. 

Affected  Entities:  The  standards  at  40 
CFR  part  60,  subpart  W  apply  to 
specific  pieces  of  process  unit 
equipment  used  in  the  synthetic  organic 


chemicals  manufacturing  industry 
including  pumps  in  light  liquid  service, 
compressors,  pressure  relief  devices  in 
gas/vapor  service,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves  in  gas/vapor  service  and  light 
liquid  service,  pumps  and  valves  in 
heavy  liquid  service,  pressure  relief 
devices  in  light  liquid  or  heavy  liquid 
service  and  flanges  and  other 
coimectors. 

Abstract:  In  the  Administrator's 
judgement  emissions  from  process  unit 
equipment  used  in  the  synthetic  organic 
chemicals  manufacturing  industry  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  standard 
requires  owners  or  operators  of  the 
affected  facilities  to  make  the  following 
one-time  only  reports:  notification  of  the 
date  of  construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  date  of  startup;  notification  of  any 
physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
emission  rate  of  any  air  pollutant  to 
which  the  standard  applies;  and  the  unit 
identification  and  number  of 
components  subject  to  the  standards. 
All  semiannual  reports  are  to  include 
process  unit  identification,  number  of 
components  leaking  and  not  repaired, 
dates  of  process  unit  shutdowns  and 
revisions  to  items  submitted  in  the 
initial  semiaimual  report.  The  source  is 
also  required  to  notify  the  Administrator 
of  the  election  to  use  an  alternative 
standard  for  valves  ninety  days  before 
implementing  the  provision. 

Burden:  In  the  previous  ICR,  the  hour 
burden  for  this  ICR  was  estimated  at 
104,198  hours  per  year  for  1120 
respondents  (1046  existing  sources  and 
84  new  sources).  The  number  of  aimual 
responses  was  2240.  On  average,  each 
respondent  must  report  2.0  times  per 
year  with  average  time  of  47  hours  to 
prepare  each  response. 

llie  aimual  cost  burden  is  estimated 
to  be  $18,000  per  year  for  the  capital/ 
startup  purchase  of  monitors  to  perform 
fugitive  monitoring.  There  are  no 
ongoing  O&M  costs  for  these  monitore. 
TioTnSPS  Subparts  N  and  Na:  NSPS 
for  Iron  and  Steel  Plants — Basic  Oxygen 
Furnaces  (Subparts  N  and  Na):  EPA  ICR 
Number  1069.07;  OMB  Control  Number 
2060-0029;  expiration  date  September 
31,2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  basic 
oxygen  process  fumace  (BOPF)  in  an 
iron  and  steel  plant  commencing 
construction,  modification  or 
reconstruction  after  the  date  of  proposal 
of  the  standards  at  40  CFR  part  60, 
subpart  N  and  any  top-blown  basic 
oxygen  process  fumace  (BOPF),  hot 
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metal  transfer  station  or  skimming 
station  for  which  construction, 
reconstruction,  or  modification 
commenced  after  the  date  of  proposal  of 
the  standards  at  40  CFR  part  60,  subpart 
Na. 

Abstract:  In  the  Administrator's 
judgement  emissions  from  basic  oxygen 
furnaces  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Under  40  CFR  part  60,  subparts 
N  and  Na,  sources  are  required  to  meet 
monitoring,  recordkeeping  and 
reporting  requirements  listed  in  the 
General  Provisions  (40  CFR  part  60, 
subpart  A).  In  addition,  sources  must 
maintain  records  of  time  and  duration  of 
each  steel  production  cycle;  time  and 
duration  of  the  rates  or  levels  of  any 
diversion  of  exhaust  gases  from  the 
main  stack;  the  various  rates  or  levels  of 
exhaust  ventilation  at  each  phase  of  the 
cycle  through  each  duct  of  i^e 
secondary  emission  capture  system; 
time  and  duration  of  the  visible 
emission  data  sets;  particiilate  matter 
concentration  exiting  the  control  device 
and  discharge  into  the  atmosphere; 
pressure  loss  through  the  venturi 
constriction  of  the  scrubber 
continuously;  and  water  supply 
pressure  to  the  ventxui  scrubber  control 
equipment  continuously. 

Soiut;es  are  also  required  to  provide 
one-time  initial  notiftcations;  and  to 
report,  on  a  semiannual  basis,  on  the 
initial  performance  test  results  and  any 
monitoring  results  that  average  more 
than  10%  below  the  average  level 
maintained  during  the  most  recent 
performance  test. 

Burden  Statement:  For  the  previously 
approved  ICR,  the  annual  reporting  and 
recordkeeping  labor  burden  was  1 ,795 
hours  for  13  responses  frism  11  sources 
subject  to  the  standard.  This  estimate 
was  based  on  1 1  existing  BOPF  shops 
since  we  assumed  that  of  the  25  existing 
BOPF  shops,  only  three  of  them  were 
subject  to  subpart  N  because  they  were 
constructed  after  the  date  of  proposal, 
and  only  8  sources  were  subject  to 
Subpart  Na  because  they  had 
modifications  related  to  hot  metal 
transfer  stations  and  skimming  stations 
that  met  the  NSPS  definition  for 
reconstruction  or  modification.  We 
assumed  that  one  new  source  became 
subject  to  NSPS,  subparts  N  and  Na, 
within  the  three-year  period.  The 
frequency  of  the  response  except  for 
initial  requirements  is  semiannual  and 
the  average  number  of  hours  spent 
preparing  each  response  is  136. 

Tne  total  annualized  cost  burden  over 
the  three-year  period  in  the  previous 
ICR  was  estimated  at  $35,000.  There  are 
no  capital/startup  costs  anticipated  over 


the  next  three  years  because  the  Agency 
anticipates  no  new  sources.  However, 
annual  operation  and  maintenance  costs 
(O&M)  for  the  monitoring  equipment 
will,  of  course,  continue.  In  the 
previously  approved  ICR,  the  O&M  cost 
to  the  regulated  entities  was  $17,400  per 
year. 

(11)  NSPS  Subpart  XX:  NSPS  for  Bulk 
Gasoline  Terminals  (Subpart  XX);  EPA 
ICR  Number  0664.07;  OMB  Number 
2060-0006;  expiration  date  September 
30.  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  subject 
to  the  standards  at  40  CFR  Part  60. 
Subpart  XX  which  includes  the  owners 
and  operators  of  bulk  gasoline  terminals 
(BGTs)  which  deliver  liquid  products 
into  gasoline  tank  trucks.  A  BGT  is  any 
gasoline  facility  which  receives  gasoline 
by  pipeline,  ship  or  barge,  and  has  a 
gasoline  throughput  greater  than  75,700 
liters  per  day.  The  affected  facility 
includes  the  loading  arms,  pumps, 
meters,  shutoff  valves,  relief  valves,  and 
other  piping  and  valves  necessary  to  fill 
delivery  tank  trucks. 

Abstract:  The  Agency  has  judged  that 
volatile  organic  chemical  emissions 
from  BGTs  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners  or  operators  of  BGTs 
must  make  the  following  one-time-only 
reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  the  date  of  the  initial 
performance  test,  and  the  results  of  the 
initial  performance  test. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  [he  operation  of  an 
affected  facility. 

Monitoring  requirements  specific  to 
bulk  gasoline  terminals  consist  mainly 
of  identifying  and  documenting  vapor 
tightness  for  each  gasoline  tank  truck 
that  is  loaded  at  the  affected  facility, 
and  notifying  the  owner  or  operator  of 
each  tank  truck  that  is  not  vapor  tight. 
The  owner  or  operator  must  also 
perform  a  monUiIy  visual  inspection  for 
liquid  or  vapor  leaks. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  11,420 
hours  per  year  for  40  sources  reporting 
annually.  Therefore,  the  number  of 
hours  spent  by  the  sources  preparing 
each  response  was  286. 


There  are  no  capital/startup  or 
operation  and  maintenance  costs 
associated  with  this  ICR. 

(12)  NSPS  Subpart  DDD:  NSPS  for  the 
Polymer  Manufacturing  Industry 
(Subpart  DDD);  EPA  ICR  Number 
1150.06;  OMB  Control  Number  2060- 
0145;  expiration  date  September  30, 
2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  subject  to  the 
standards  at  40  CFR  part  60,  subpart 
DDD  which  manufacture  polypropylene, 
polystyrene  or  polyethylene 
terephthalate  that  commence 
construction,  modification  or 
reconstruction  after  January  10,  1989. 

Abstract:  The  Agency  has  determined 
that  emissions  of  volatile  organic 
compounds  bom  polymer 
manufacturing  facilities  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  startup; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test, 
and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  The  standards 
require  periodic  recordkeeping  to 
document  process  information  relating 
to  the  sources'  ability  to  meet  the 
requirements  of  the  standard  and  to  note 
the  operation  conditions  under  which 
compliance  was  achieved.  In  addition, 
owners/operators  of  the  affected 
facilities  are  required  to  record  periods 
of  operation  during  which  the 
performance  standards  are  exceeded, 
results  of  flare  pilot  flame  monitoring, 
all  periods  of  operation  of  a  boiler  or 
process  heater,  and  to  continuously 
record  the  indication  of  any  emission 
stream  diverted  away  from  the  control 
device. 

Burden  Statement:  In  the  previously 
approved  ICR,  approximately  105 
existing  sources  were  assumed  to  be 
subject  to  the  standard  and  an  estimated 
additional  10  new  sources  were 
expected  to  become  subject  to  the 
standard  in  each  of  the  three  years 
addressed  by  the  ICR.  The  total  number 
of  annual  responses  was  estimated  to  be 
250  and  the  total  annual  hours  to  fulfill 
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the  recordkeeping  and  reporting 
requirements  was  14,691.  On  average, 
each  respondent  must  report  2.4  times 
per  year  and  average  of  59  hours  was 
spent  preparing  each  ICR.  The  total 
annual  capital/startup  cost  was 
estimated  at  $30,000  and  the  estimated 
annual  operation  and  maintenance  cost 
was  estimated  at  $735,000  for  a  total 
annual  cost  of  $765,000. 

(13)  NESHAP-MACT  Subpart  YY: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants — Generic 
Maximum  Achievable  Control 
Technology  Standards;  EPA  ICR 
Number  1871.03;  OMB  Control  Number 
2060-0420;  expiration  date  September 
30,  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  subject 
to  the  standards  at  40  CFR  part  63, 
subpart  YY  which  produce  acetal  resins, 
acrylic  and  modacrylic  fibers,  hydrogen 
fluoride,  and  polycarbonate(s).  The 
types  of  emission  points  regulated 
include  storage  vessels,  process  vents, 
transfer  racks,  and  wastewater  streams. 

Abstract:  The  Agency  has  judged  that 
hazardous  air  pollutant  (HAP)  emissions 
frt)m  the  production  of  acetal  resins 
(AR),  acrylic  and  modacrylic  fibers 
(AMF),  hydrogen  fluoride  (HF),  and 
polycarbonate(s)  (PC)  production  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  EPA  chose 
to  regulate  the  AR  production,  AMF 
proikiction,  HF  production,  and  PC 
production  source  categones  under  one 
Subpart  to  streamline  the  regulatory 
burden  associated  with  the  development 
of  separate  standardmaking  packages. 
All  of  these  source  categories  have  five 
or  fewer  major  sources  and  have  similar 
emission  points  and  MACT  control 
requirements.  This  subpart  is  referred  to 
as  the  "generic  MACT  standards — 
Subpart  YY." 

Tbe  Subpart  YY  generic  MACT 
standards  contain  generic  compliance, 
recordkeeping,  reporting,  startup, 
shutdown,  and  malfunction  provisions, 
and  also  identify  source  category- 
specific  control,  monitoring, 
recordkeeping,  and  reporting 
requirements  for  the  regtilated 
production  source  categories.  Subpart 
YY  also  points  affected  sources  to  meet 
control,  testing,  monitoring,  inspection, 
recordkeeping  and  reporting 
requirements  contained  in  other  generic 
MACT  subparts  depending  upon  the 
type  of  emission  unit  and  the  control 
option  selected.  For  example,  the 
provisions  of  subpart  SS  are  invoked  for 
sources  using  closed  vent  systems, 
control  devices,  recovery  devices,  and 
where  emissions  are  routed  to  a  fuel  gas 
system  or  process.  Subparts  TT  and  UU 


apply  to  equipment  leaks.  Subpart  WW 
contains  control,  recordkeeping,  and 
reporting  requirements  for  storage 
vessels.  Recordkeeping  and  reporting 
burden  associated  with  provisions  of 
these  other  four  generic  subparts  is 
accounted  for  in  the  subpart  YY  ICR  for 
the  generic  MACT  standards,  as  they 
apply  to  the  AR  production,  AMF 
production,  HF  production,  and  PC 
production  source  categories. 

Monitoring,  inspection, 
recordkeeping,  and  reporting 
requirements  are  used  to  assure  and 
docuiment  compliance  with  the 
emission  standards.  Monitoring, 
inspection,  recordkeeping  and  reporting 
requirements  are,  where  appropriate, 
based  on  monitoring,  inspection, 
recordkeeping  and  reporting 
requirements  used  in  standards  for 
sources  similar  to  those  regulated  under 
the  generic  MACT.  Additionally,  the 
generic  MACT  standards  subpart  cross- 
references  §§63.1  through  63.5,  and 
§§63.12  through  63.15  of  the  General 
Provisions  for  this  part,  and  has  pulled 
some  of  the  regulatory  text  contained  in 
§§  63.6  throu^  63.11  into  the  standard. 

As  such,  affected  sources  are  required 
to  submit  applications  for  approval  of 
construction  or  reconstruction,  submit 
notification  of  initial  startup, 
notification  of  compliance  status,  and 
periodic  (semiannual  reports),  develop 
startup,  shutdown,  and  malfunction 
plans,  and  submit  startup,  shutdown, 
and  malfunction  reports.  Sources  must 
keep  records  of  information  relating  to 
their  compliance  status,  such  as 
calculations  of  emission  rates,  records  of 
leak  detection  and  repair,  or  records  of 
control  device  operating  parameters  as 
monitored  from  continuous  monitoring 
systems. 

Affected  sources  must  also  keep 
records  pertaining  to  their  assessment  of 
applicability.  These  include  total 
resource  effectiveness  calculations,  flow 
rate  records,  total  organic  compound  or 
HAP  concentration  records,  and  process 
change  records.  In  cases  where  there  are 
overlapping  requirements  for  storage 
vessels,  process  vents,  equipment  leaks, 
or  wastewater  control,  the  source  may 
choose  which  subpart  to  meet.  In  these 
cases,  sources  report  their  selection  in 
the  Notification  of  Compliance  Status. 

Burden  Statement:  In  the  previously 
approved  ICR,  the  average  annual 
burden  to  the  industry  to  meet  the 
recordkeeping  and  reporting 
requirements  was  estimated  at  6,125 
hours  per  year.  The  hourly  burden  is 
based  on  10  respondents  and  89  annual 
responses.  On  the  average,  each 
respondent  must  report  8.9  times  per 
year  and  spend  an  average  of  69  hours 
preparing  each  response. 


There  are  no  annual  capital/startup 
costs  associated  with  this  ICR  and  the 
annual  operation  and  maintenance  cost 
was  estimated  to  be  $1,800  per  year. 

(14)  NSPS  Subpart  CC:  NSPS  for  Glass 
Manufacturing  Plants  (40  CFR  part  60. 
subpart  CC);  EPA  ICR  Number  1131.07; 
OMB  Control  Number  2060-0054; 
expiration  date  October  31,  2002. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  each  glass 
melting  furnace  at  a  glass  manufacturing 
plant  subject  to  the  standards  at  40  CFR 
part  60.  subpart  CC.  health  or  welfare. 
The  standards  do  not  apply  to  hand 
glass  melting  furnaces,  glass  melting 
furnaces  designed  to  produce  less  than 
4,550  kilograms  of  glass  per  day,  or  all- 
electric  melters.  Experimental  furnaces 
are  not  subject  to  the  emission 
standards. 

Abstract:  In  the  Administrator's 
judgement,  particulate  matter  from  glass 
manufactiuing  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public.  The  standards  set  particulate 
matter  emission  limits.  Owners  or 
operators  of  the  affected  facilities  must 
make  initial  reports  when  a  source 
becomes  subject:  conduct  and  report  on 
performance  testing;  demonstrate  and 
report  on  continuous  monitor 
performance;  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility. 
Semiannual  reports  of  excess  emissions 
are  required. 

Burden  Statement:  In  the  previously 
approved  ICR,  approximately  30  sources 
were  estimated  to  be  subject  to  the 
standard.  It  was  estimated  that  no 
additional  sources  would  become 
subject  to  the  standard.  The  average 
annual  burden  to  industry  frt>m  the 
recordkeeping  and  reporting 
requirements  was  estimated  to  be  398 
hours.  The  total  niunber  of  annual 
responses  required  by  this  regulation 
was  estimated  to  be  61.  Therefore,  the 
frequency  of  response  was  estimated  to 
be  2.0  responses  per  year  and  the  annual 
public  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
was  estimated  to  average  6.5  hours  per 
response. 

'The  annual  operations  and 
maintenance  cost  was  estimated  at 
$174,000.  This  is  based  on  30  existing 
sources  multiplied  by  $5,800  per  years 
for  upkeep  of  the  monitoring  device. 

Dated:  October  22.  2001. 
Michael  M.  Stahl, 
Director,  Office  of  Compliance. 
IFREtoc.  01-27110  Filed  10-26-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7091-1I 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Drinldng  Water 
Customer  Satisfaction  Survey 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Drinking  Water  Customer  Satisfaction 
Survey,  EPA  ICR  number  2016.01. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  28,  2001. 
ADDRESSES:  Beth  Hall,  4606,  USEPA 
Headquarters,  Office  of  Ground  Water 
and  Drinking  Water,  1200  Pennsylvania 
Ave.,  NW.,  Washington  DC  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge  by  contacting 
the  Safe  Drinking  Water  Hotline  at  1- 
800-426-4791.  Information  will  also  be 
available  at  http://www.epa.gov/ 
safewater/ protect/ features. html. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Hall,  (202)  260-5553,  (202)  260-0732 
(fax),  hall.beth@epa.gov. 
SUPPI.EMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  randomly  selected  EPA 
information  customers,  adults  18  and 
older,  served  by  public  water  systems. 

Title:  Drinking  Water  Satisfaction 
Survey  EPA  ICR  #2016.01. 

Abstract:  The  Office  of  Groimd  Water 
and  Drinking  Water  is  planning  to 
conduct  a  satisfaction  survey  on  the 
effectiveness  of  our  efforts  to  provide 
drinking  water  information  to  our 
customers.  Under  the  right  to  know 
provisions  of  the  Safe  Drinking  Water 
Act,  EPA  is  charged  with  helping  to 
provide  people  with  information  about 
their  drinking  water.  This  survey  will 
allow  EPA  to  evaluate  our  process  for 
disseminating  this  information.  We  will 
use  the  survey  results  to  modify  our 
information  efforts  to  improve  customer 
satisfaction.  The  survey  will  be 
conducted  via  telephone  interview  with 
1000  randomly  selected  EPA 
information  customers  (adults  served  by 
public  water  systems)  by  the  Gallup 


organization  under  contract  to  EPA. 
Through  the  survey,  EPA  information 
customers  will  be  asked  specific 
questions  about  two  key  sources  of  tap 
water  information — consumer 
confidence  reports  (annual  water  quality 
reports)  and  source  water  assessments. 
Our  statistical  analysis  of  the  data  will 
assist  EPA  in  understanding  the  impact 
of  this  information  and  whether  this 
information  is  reaching  to  public,  or  if 
additional  measures  are  needed  to  make 
the  information  available  and 
understandable.  The  survey  instrument 
is  a  10  minute,  voluntary  telephone 
questionnaire  covering  approximately 
31  questions.  We  intend  to  repeat  the 
survey  every  two  years  so  that  we  may 
evaluate  the  success  of  our  right  to 
know  efforts  and  make  adjustments 
accordingly.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chanter  15. 

The  EPA  would  like  to  solicit 
conunents  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  public 
reporting  burden  for  the  collection  of 
information  is  estimated  to  average 
eleven  (11)  minutes  per  response. 
Respondents  not  familiar  with  having 
received  EPA  drinking  water 
information  will  not  be  asked  detailed 
questions  about  their  satisfaction.  There 
is  no  cost,  other  than  10  minutes  or  less 
of  time,  for  the  approximately  1000 
respondents.  The  cost  to  the  agency  is 
for  collecting  this  information  including 
collection  and  analyses  of  survey 
results.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 


for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  September  7.  2001. 
William  R.  Diamond, 

Director,  Drinldng  Water  Protection  Division. 
[FR  Doc.  01-27118  Filed  10-26-01;  8:45  am] 
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Fall  2001  Worfcstiop  Sctwdules  for 
EPCRA/TRI  Training  on  ttie  New 
Reporting  Requirements  for  Lead  and 
Lead  Compounds 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  will  conduct  full-day 
EPCRA/TRI  Training  workshops  across 
the  country  during  the  fall  of  2001. 
These  workshops  are  intended  to  assist 
persons  preparing  their  annual  reports 
on  release  and  other  waste  management 
activities  of  listed  chemicals, 
particularly  lead  and  lead  compounds, 
as  required  under  sections  313  of  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  of  1986  (EPCRA) 
and  section  6607  of  the  Pollution 
Prevention  Act  of  1990  (PPA).  These 
reports  must  be  submitted  to  EPA  and 
designated  state  officials  on  or  before 
July  1  of  each  year.  A  portion  of  each 
workshop  will  focus  on  preparing 
annual  reports  on  chemical  releases  and 
other  waste  management  activities 
imder  the  new  reporting  requirements 
for  lead  and  lead  compounds;  these 
reports  are  due  by  July  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  C.  DeVito,  (202)  260-6185. 
devito.steve@epa.gov  for  specific 
information  on  this  notice.  Information 
concerning  the  EPCRA/TRI  Training 
workshops  is  also  available  on  EPA's 
web  site  at  http://www.epa.gov/tri. 

SUPPLEMENTARY  INFORMATION: 
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I.  General  Informatioii 

A.  Does  This  Notice  Apply  to  Me? 

You  may  find  this  notice  applicable  if 
you  manufactiue,  process,  or  otherwise 


use  any  EPCRA  section  313  listed  toxic 
chemical,  particularly  lead,  lead 
compoimds,  or  brass,  bronze  or  stainless 
steel  alloys  that  contain  lead.  Potentially 


applicable  categories  and  entities  may 
include,  but  are  not  limited  to: 


Category 

Examples  of  regulated  entities 

Industry 

Metal  mining.  Coal  mining,  Manufacturing,  Electricity  generating  facilities.  Hazardous  waste  treafment/TSDF. 
Chemicals  and  allied  products-wholesale,  Petroleum  Iwlk  plants  and  terminals,  and  Solvent  recovery  serv- 
ices. 

FjBderal  Government 

Federal  fadKties 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to 
find  this  notice  of  training  workshops 
offerings  applicable.  Other  types  of 
entities  not  listed  in  the  table  may  also 
find  this  notice  applicable.  To 
determine  whether  your  facility  could 
find  this  notice  applicable,  you  should 
carefully  examine  the  applicability 
criteria  in  part  372  subpart  B  of  Title  40 
of  the  Code  of  Federal  Regulations.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section.  You  may 
want  to  attend  one  of  these  workshops 
if: 

your  facility  is  covered  under  section  313 
of  the  Emergency  Planning  and  Conununity 
Right-To-Know  Act  (EPCRA); 

your  facility  is  a  federal  facility  that 
manufactures,  processes,  or  otherwise  uses 
section  313  listed  toxic  chemicals; 

you  prepare  annual  release  and  other  waste 
management  activity  reports  (i.e..  Form  R  or 
Form  A  reports); 

you  are  a  consultant  who  assists  in  the 
preparation  of  these  reports;  or 

you  would  like  information  on  recent 
changes  to  EPCRA/TRI  regulations, 
particularly  those  pertaining  to  lead  and  lead 
compounds. 

The  EPA  conducts  training  workshops 
to  assist  you  with  your  reporting 
requirements  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  and 
section  6607  of  the  Pollution  Prevention 
Act  of  1990  (PPA)  or  Executive  Order 
13148  (for  feideral  facilities).  You  must 
submit  your  annual  release  and  other 
waste  management  activity  reports  (i.e.. 
Form  R)  if  your  facility  meets  the 
descriptions  for  the  following  Standard 
Industrial  Classification  (SIC)  codes  and 
qualifiers,  and  meets  other  criteria 
specified  in  part  372  of  Title  40  of  the 
Code  of  Federal  Regulations: 

Metal  Mining  (SIC  Code  10,  except  1011, 
1081.  and  1094); 
Coal  Mining  (SIC  Code  12.  except  1241); 


Manufactiuing  (SIC  Codes  20-39) 

Electricity  Generating  Facilities  (SIC  Codes 
4911, 4931,  and  4939 — limited  to  facilities 
that  combust  coal  and/or  oil  for  the  purpose 
of  generating  electricity  for  distribution  in 
commerce); 

Hazardous  Waste  Treatment/TSDF  (SIC 
Code  4953 — limited  to  focilities  regulated 
under  RCRA  subtitle  C,  42  U.S.C.  section 
6921  et  seq.y, 

Chemicals  and  Allied  Products  (SIC  Code 
5169); 

Petroleum  Bulk  Plants  and  Terminals  (SIC 
Code  5171); 

Solvent  Recovery  (SIC  Code  7389 — limited 
to  facilities  primarily  engaged  in  solvent 
recovery  services  on  a  contract  or  fee  basis); 
and 

Federal  Facilities  (by  Executive  Order 
13148). 

B.  What  Is  Presented  at  These  Training 
Workshops? 

The  training  workshops  present 
general  information  on  die  reporting 
requirements  of  EPCRA  section  313  and 
PPA  section  6607,  and  detailed 
information  on  the  new  reporting 
requirements  for  lead  and  lead 
compounds.  On  January  17,  2001  EPA 
published  a  final  rule  entitled  "Lead 
and  Lead  Compoimds;  Lowering  of 
Reporting  Thresholds;  Community 
Right-to-Know  Toxic  Chemical  Release 
Reporting;  Final  Rule"  (Federal 
Register,  66  (11),  pages  4499-4547).  In 
this  rulemaking  EPA  concluded  that 
lead  and  lead  compounds  are  persistent 
and  bioaccimiulative  and  meet  EPA's 
criteria  for  classification  as  PBTs.  With 
this  rulemaking  EPA  lowered  the  25,000 
pound  and  10,000  poimd  reporting 
thresholds  to  100  pounds.  The  lower 
reporting  threshold  applies  to  lead  and 
all  listed  lead  compounds,  except  for 
lead  contained  in  stainless  steel,  brass 
and  bronze  alloys.  Thus,  any  facility 
that  manufactures,  processes  or 
otherwise  uses  100  pounds  or  more  of 
lead  or  any  listed  lead  compound(s)  per 
year  must  report  environmental  releases 
of  these  substances  to  EPA  annually. 
The  first  year  for  release  reporting  imder 
this  new  rule  is  calendar  year  2001. 


Release  reports  are  due  no  later  than 
July  1,  2002.  These  workshops  will 
provide  clear  guidance  on:  the  specific 
details  of  this  new  regulation;  which 
facilities  must  file  release  reports  for 
lead  and  lead  compounds;  which  forms 
of  lead  and  lead  compounds  are  exempt 
from  reporting;  and  methods  to  estimate 
releases  of  lead  and  lead  compounds 
into  the  environment  following 
manufacture,  processing,  use,  or  waste 
management  activities  of  lead  and  lead 
compounds. 

A  variety  of  hands-on  exercises  along 
with  supporting  materials  will  be  used 
to  help  you  understand  any  reporting 
obligations  you  might  have  under 
EPCRA  section  313,  particularly  for 
reporting  releases  and  other  waste 
management  activities  of  lead  and  lead 
compoimds.  The  training  courses  are 
sche^luled  in  the  fall  to  assist  you  in 
preparing  and  submitting  your  report(s) 
for  the  Reporting  Year  2001,  which  are 
due  on  or  before  July  1 ,  2002. 

C.  How  Much  Time  Is  Bequired  for  the 
Training  Workshops? 

Each  workshop  will  run  for  a  full 
business  day  (i.e.,  from  approximately 
8:30  am  to  5:00  pm)  and  will  consist  of 
two  half-day  modules.  The  first  module 
is  given  in  Uie  morning  and  is  devoted 
to  a  general  discussion  of  EPCRA 
section  313  and  PPA  section  6607 
reporting  requirements,  with  exercises 
used  to  reinforce  key  concepts.  The 
second  module  is  given  in  the  afternoon 
and  is  devoted  to  discussions  on  the 
new  reporting  requirements  and 
reporting  changes  for  lead  and  lead 
compounds,  as  required  by  the  new  TRI 
lead  rule. 

D.  When  and  Where  Are  These  Training 
Workshops  Offered,  and  How  Do  I 
Register? 

The  dates,  locations  and  individual 
contact  information  for  training 
workshops  are  provided  below.  You 
should  note  that  although  unlikely, 
changes  to  the  date  or  location  of  a 
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given  workshop  may  occur.  Also,  if  tickets  or  accommodation  reservations.  www.epa.gov/tri).  You  may  also  direct 

there  is  insufficient  interest  for  any  of  It  is  advisable  to  verify  a  workshop  date  specific  questions  regarding  registration, 

the  workshops,  those  workshops  may  be  and  location  prior  to  registering  for  the  dates  and  locations  for  specific  training 

canceled.  The  Agency  bears  no  workshop.  You  may  access  current  workshops  to  the  contact  individual 

responsibility  for  your  decision  to  training  workshop  schedule  information  listed  below, 

purchase  non-refundable  transportation  via  the  TRI  Home  Page  (http:// 

Fall  2001  EPCRA/TRl  Training  Workshop  Schedule^ 


Date 

General  location 

EPA  contact  person 

f^ovember  9.  2001 

San  Frar>ctsco,  CA  (EPA  Region 
9) 

Adam  Browning,  phone:  415-744-1121,  e-mail: 
browning.adam  @  epa.gov 

November  13,  2001 

Seattle,  WA  (EPA  Region  10) 

David  Sonr)ers,  phone:  206-553-2571,  e-mail: 
somers.daviddepa.gov 

November  16.  2001 

Kansas  City,  KS  (EPA  Region  7) 

Stephen  Wurtz,  phone:  913-551-7315,  e-mail: 
wurtz.stephen  @  epa.gov 

November  21,  2001 

Dallas,  TX  (EPA  Region  6) 

Warren  Layne,  phone:  214-665-8013,  e-mail: 
layne.warren  Q  epa.gov 

November  27,  2001 

Ptiiladelphia,  PA  (EPA  Region  3) 

William  Reilly,  phone:  215-814-2072,  e-mail: 
reilly.  William  6  epa.gov 

November  28,  2001 

Atlanta,  GA,  (EPA  Region  4) 

Ezequiel  Velez,  phone:  404-562-9191,  e-mail: 
vetez.equiel  e  epa.gov 

December  4,  2001 

Boston,  MA  (EPA  Region  1) 

Dwight  Peavey,  phone:  617-918-1829.  e-mail: 
peavey.dwight@epa.gov 

December  5.  2001 

Chicago,  IL  (EPA  Region  5) 

Thelma  Codina,  phone:  312-886-6219.  e-mail: 
codina.theima@epa.gov 

^  This  schedule  may  change  without  further  notice.  A  schedule  reflecting  any  changes  to  this  notice  will  be  posted  at  http7/ 
www.epa.govAri. 


E.  How  Much  Will  the  Training  Course 
Cost? 

There  are  generally  no  registration 
fees  for  the  Training  Workshops.  If 
registration  fees  are  required  you  will  be 
notified  at  the  time  of  registration.  You 
should  check  with  the  contact  person  of 
a  particular  workshop  for  information 
regarding  registration  fees. 

List  of  Subjects 

Environmental  protection! 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements.  Toxics 
release  inventory. 

Dated:  October  18,  2001. 
Elaine  G.  Stanley. 

Director,  Office  of  In  formation  Analysis  and 

Access. 

[FR  Doc.  01-27119  Filed  10-26-01.  8:45  am] 

BRJJNC  CODE  88aO-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7091-71 

Proposed  Settiement  Under  Section 
122(h)  of  the  Comprehensh/e 
Environmental  Response, 
Compensation  and  Liability  Act 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

summary:  The  United  States 
Environmental  Protection  (EPA)  is 
proposing  to  enter  into  an 
administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA),  as 
amended.  Notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  the  opportunity  to 
comment.  This  Settlement  is  intended 
to  resolve  Piscataway  Associates'  and 
Piscataway  Associates  Properties  Corp's. 
liability  for  response  costs  incurred  by 
EPA  at  the  Chemical  Insecticide 
Corporation  Site  in  Edison  Township, 
New  Jersey. 


DATES:  Comments  must  be  provided  on 
or  before  November  28,  2001. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Environmental 
Protection  Agency,  Office,  of  Regional 
Counsel,  290  Broadway — 17th  Floor, 
New  York,  NY  10007  and  should  refer 
to:  In  the  Matter  of  the  Chemical 
Insecticide  Corporation  Site,  EPA  Index 
No.  n  CERCLA-02-2000-2338. 
FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor,  New  York,  NY 
10007,  Attention:  Juan  Fajardo,  Esq. 
(212)637-3132. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  122(h)(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Chemical  Insecticide 
Corporation  Site  located  in  Edison 
Township,  New  Jersey.  Section  122(h) 
of  CERCLA  provides  EPA  with  the 
authority  to  consider,  compromise  and 
settle  certain  claims  for  costs  incurred 
by  the  United  States. 

Piscataway  Associates  and  Piscataway 
Associates  ftoperties  Corp.  will  be 
notified  by  EPA  to  place  the  property 
located  at  30  Whitman  Avenue,  Edison 
Township,  New  Jersey  (Property)  for 
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sale  with  a  commercial  real  estate 
brokerage  firm  acceptable  to  EPA. 
Proceeds  from  the  sale  of  the  Property 
will  be  used  to  pay  reasonably  incurred 
closing  costs  as  well  as  federal  and  state 
taxes  owed  on  the  proceeds  of  the  sale. 
Thereafter,  Piscataway  Associates  and 
Piscataway  Associates  Properties  Corp. 
shall  pay  EPA  90%  of  the  remaining 
sale  proceeds  as  reimbursement  of 
response  costs  incurred  by  EPA  at  the 
Chemical  Insecticide  Corporation  Site. 

A  copy  of  the  proposed  administrative 
settlement,  as  well  as  background 
information  relating  to  the  settlement, 
may  be  obtained  in  person  or  by  mail 
bom  EPA's  Region  II  Office  of  Regional 
Counsel,  290  Broadway— 1 7th  Floor, 
New  York,  NY  100007. 

Dated:  September  27,  2001. 
William  J.  Muszjmki, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  01-27117  Filed  10-26-01;  8:45  am) 

BIUING  CODE  6SaO-SO-P 


ENVIRONMENT  PROTECTION 
AGENCY 

[FRL-7092-5] 

Proposed  Past  Cost  Administrative 
Settlement  Under  Section  122(h)(1)  of 
the  Comprehensive  Environmental 
Response  Compensation  arNJ  Liability 
Act;  in  the  Matter  of  M  Metal  Site, 
Indianapolis,  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  M  Metal  site  in 
Indianapolis,  Indiana,  with  PSI  Energy, 
Inc  ("PSI").  The  settlement  requires  PSI 
to  pay  $100,000.00  to  the  Hazardous 
Substance  Superfund. 

Under  the  terms  of  the  settlement,  PSI 
agrees  to  pay  the  settlement  amount.  In 
exchange  for  its  pajrment,  the  United 
States  covenants  not  to  sue  or  take 
administrative  action  pursuant  to 
section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a),  to  recover  costs  that  the  United 
States  paid  in  connection  with  the  Site 
through  June  20,  2001.  In  addition,  PSI 
is  entitled  to  protection  &t)m 
contribution  actions  or  claims  as 
provided  by  sections  113(f)  and 
122(h)(4)  of  CERCLA,  42  U.S.C.  9613(f) 


and  9622(h)(4),  for  response  costs 
inaured  by  any  person  at  the  Site 
through  June  20,  2001. 

For  thirty  (30)  days  after  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  EPA's  Region  5  Office  at 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  and  at  the  Indianapolis 
Public  Library  in  Indianapolis,  Indiana. 

DATES:  Comments  must  be  submitted  on 
or  before  November  28,  2001. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA's 
Record  Center,  7th  floor,  77  W.  Jackson 
Blvd.,  Chicago,  Illinois  60604.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Mark  Geall,  Associate 
Regional  Counsel,  U.S.  EPA,  Mail  Code 
C-14J,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois  60604,  telephone  (312)  353- 
9538.  Comments  should  reference  the  M 
Metal  site,  Indianapolis,  Indiana,  and 
EPA  Docket  No.  V-W-Ol-C-649.  and 
should  be  addressed  to  Mark  Geall, 
Associate  Regional  Counsel,  U.S.  EPA, 
Mail  Code  C-14J,  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Geall,  Associate  Regional  Counsel, 
U.S.  EPA.  Mail  Code  C-14J,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604, 
telephone  (312)  353-9538. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended.  42  U.S.C. 
9601.  ef.  seq. 

Dated:  October  11,  2001. 
Margaret  Guerriero, 
Acting  Director,  Superfund  Division. 
(FR  Doc.  01-27109  Filed  10-26-O1:  8:45  am| 

BILUNG  CODE  6560-SO-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7092-6] 

Notice  Of  Proposed  Administrative 
Order  on  Consent  for  Remedial 
Investigation/Feasibility  Study 
Pursuant  to  the  Comprehenshm 
Environmental  Response, 
Compensation,  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 


ACTKM:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122  (h)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  order  on 
consent  concerning  the  Molycorp,  Inc. 
Site,  with  potentially  responsible  party 
Molycorp,  Inc. 

The  order  requires  the  settling  party 
to  prepare  and  perform  a  remedial 
Investigation  and  feasibility  study  (RI/ 
FS)  for  the  Molycorp,  Inc.  Site  in  Taos 
County,  New  Mexico.  Molycorp  must 
also  reimburse  the  Environmental 
Protection  Agency  (EPA  or  the  Agency), 
for  all  past  response  costs  and  all 
response  costs  incurred  in  connection 
with  the  RI/FS,  subject  to  the 
reservations  outlined  in  the  order. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  cost  recovery  component  of  the 
order.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  cost 
recovery  component  of  the  order  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
cost  recovery  component  of  the  order  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  1445  Ross  Avenue,  7th 
Floor.  Dallas,  Texas  75202-2733. 
DATES:  Comments  must  be  submitted  on 
or  before  November  28.  2001. 
ADDRESSES:  The  proposed  order  and 
additional  background  information 
relating  to  the  order  are  available  for 
public  inspection  at  1445  Ross  Avenue. 
7th  Floor,  Dallas.  Texas  75202-2733.  A 
copy  of  the  proposed  order  may  be 
obtained  from  Mark  Purcell,  Remedial 
Project  Manager,  1445  Ross  Avenue, 
6SF-LP.  Dallas.  Texas  75202-2733  or  by 
calling  (214)  665-6707.  Comments 
should  reference  the  Molycorp.  Inc. 
Superfund  Site,  Taos  County,  New 
Mexico,  and  EPA  Docket  Number  06- 
07-01,  and  should  be  addressed  to  Mark 
Purcell  at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Boydston,  Assistant  Regional 
Counsel,  US  Environmental  Protection 
Agency,  1445  Ross  Avenue,  6  RC-SF, 
Dallas^  Texas  75202-2733  or  call  (214) 
665-8063. 

Dated:  October  17,  2001. 
Lawrence  E.  Slarfield, 

Acting  Regional  Administrator.  Region  6. 
(FR  Doc.  01-27112  Filed  10-26-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7091-8] 

Notice  Of  Availability  of  Draft  NPDES 
General  Permits  for  Construction 
Oawatering  Actfvtty  Discharges  in  ttie 
States  of  Itassachusetts  and  New 
Hampshire' 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACDOM:  Notice  of  Availability  of  the 
Draft  NPDES  General  Permits 
MAG070000  and  NHG070000. 

SUMMARY:  The  Director  of  the  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency — New  England 
(EPA-NE),  is  today  providing  notice  of 
the  availability  of  the  Draft  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  general  permit  for  construction 
dewatering  activity  dischaiges  to  certain 
waters  of  the  States  of  Massachusetts 
and  New  Hampshire  as  authorized  by 
section  301(a)  of  the  Clean  Water  Act. 
See  also  40  CFR  122.28.  The  existing 
general  permit  was  issued  by  EPA-NE 
and  published  at  61  FR  19284,  May  1, 
1996.  The  general  permit  expired  on 
May  01,  2001.  The  reissued  draft  NPDES 
general  permit  establishes  Notice  of 
Intent  (NOI)  requirements,  effluent 
limitations,  standards,  prohibitions  and 
management  practices  for  construction 
dewatering  activity  discharges. 
Construction  dewatering  activity  is 
defined  as  pumped  or  drained 
discharges  of  groundwater  and/or 
stormwater  from  excavations  or  other 
points  of  accumulation  associated  with 
a  construction  activity.       | 

Owners  and/ or  operators  of  sites  that 
discharge  groundwater  and/or 
stormwater  from  construction 
dewatering  activities,  including  those 
currently  authorized  to  discharge  under 
the  expired  general  permit,  will  be 
required  to  submit  an  NOI  to  EPA-NE 
to  be  covered  by  the  appropriate  general 
permit  and  will  receive  a  written 
notification  from  EPA-NE  of  permit 
coverage  and  authorization  to  discharge 
under  the  general  permit.  The  general 
permit  does  not  cover  new  sources  as 
defined  under  40  CFR  122.2. 
DATES:  For  comment  period:  interested 
persons  may  submit  comments  on  the 
draft  general  permit  as  part  of  the 
administrative  record  to  the  EPA-NE,  at 
the  address  given  below,  no  later  than 
November  28,  2001. 

ADDRESSES:  The  draft  permit  is  based  on 
an  administrative  record  available  for 
public  review  at  EPA-NE,  Office  of 
Ecosystem  Protection  (CPE).  1  Congress 
Street.  Suite  1 100.  Boston, 


Massachusetts  02114-2023.  Written 
comments  may  be  hand  delivered  or 
mailed  to  this  address.  Electronic 
comments  may  be  e-mailed  to 
frawIey.austine@EPA.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  concerning  the 
draft  permit  may  be  obtained  between 
the  hours  of  9:00  a.m.  and  5:00  p.m. 
Monday  through  Friday  excluding 
holidays  from:  Austine  Frawley,  EPA- 
NE,  Office  of  Ecosystem  Protection, 
NPDES  Permit  Unit;  One  Congress 
Street,  Boston,  MA  02114-2023; 
telephone:  617-918-1065;  e-mail: 
frawley.austine@EPA.GOV. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
NPDES  General  Permit  may  be  viewed 
over  the  Internet  via  the  EPA-NE  web 
site  www.epa.gov/region01/topics/ 
water/ permits. html.  To  obtain  a  hard 
copy  of  the  document,  please  call,  e- 
mail  or  write  to  Ms.  Frawley  at  the 
addresses  listed  above.  The  draft  general 
permit  includes  FACT  SHEET  AND 
SUPPLEMENTARY  INFORMATION 
sections  that  set  forth  principal  facts 
and  the  significant  factual,  legal  and 
policy  questions  considered  in  the 
development  of  the  draft  permit.  A 
reasonable  fee  may  be  charged  for 
copying  requests. 

When  the  general  permit  is  reissued, 
it  will  be  published  in  its  entirety  in  the 
Federal  Register.  The  general  permit 
will  be  effective  on  the  date  specified  in 
the  Federal  Register  and  it  will  expire 
five  years  from  the  date  that  the  final 
permit  is  published  in  the  Federal 
Register. 

Dated:  October  17,  2001. 
Robert  W.  Varney, 

Regional  Administrator,  EPA — New  England. 
[FR  Doc.  01-27111  Filed  10-26-01;  8:45  am] 

BNJJNG  CODE  S5G0-50-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 


Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  23, 
2001. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Community  Trust  Bancorp.,  Inc., 
Pikeville,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
National  Bank  &  Trust  of  Hazard, 
Hazard,  Kentucky. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Brighton  Bancorp,  Inc.,  Brighton, 
Tennessee;  to  acquire  81.34  percent  of 
the  voting  shares  of  Parkin  Bancorp, 
Inc.,  Parkin,  Arkansas,  and  thereby 
indirectly  acquire  voting  shares  of  First 
State  Bank,  Parkin,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  24,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-27169  Filed  10-26-01;  8:45  am) 

BILUNG  COOE  S210-«1-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Acthdties  or 
to  Acquire  Companies  tturt  are 
Engaged  In  PermissU>le  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  seciirities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
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either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  23,  2001. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  East  Texas  Financial  Corporation, 
Kilgore,  Texas,  and  East  Texas  Delaware 
Holdings,  Wilmington,  Delaware;  to 
acquire  55  percent  of  the  voting  shares 
of  East  Texas  Financial  Services.  Inc., 
Tyler,  Texas,  and  thereby  indirectly 
acquire  First  Federal  Savings  and  Loan 
Association,  Tyler,  Texas,  and  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  24,  2001. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  01-27170  Filed  10-26-01;  8:45  am) 
MLUNQ  CODE  ano-01-s 


FEDERAL  RESERVE  SYSTEM 

Government  In  ttw  Sunshine;  Meeting 
Nottee 

AGENCY  HOLOmG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TWE  AND  DATE:  10:00  a.m.,  Wednesday, 

October  31,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO: 

Summary  Agenda:  Because  of  the 
routine  nature,  no  discussion  of  the 
following  item  is  anticipated.  The 


matter  will  be  voted  on  without 
discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved 
to  the  discussion  agenda. 

1.  Proposed  2002  Private  Sector 
Adjustment  Factor. 

Discussion  Agenda: 

2.  Proposed  2002  fee  schedules  for 
priced  services. 

3.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office  and  copies 
may  be  ordered  for  S6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 
SUPPt.EMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
annoimcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procediutd  and  other 
information  about  the  open  meeting.) 

Dated:  October  24.  2001. 
Robert  deV.  Frierson, 

Depu  ty  Secretary  of  the  Board. 

IFR  Doc.  01-27203  Filed  10-25-01:  10:56 
am] 

BIUJNQ  COM  6210-01 -P 


FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine;  Meeting 
Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIMES  AND  DATE:  Approxinutely  10:30 
a.m.,  Wednesday,  October  31,  2001, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 
Pl>CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  trom  a 
previously  annoimced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 


before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  24.  2001. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  01-27204  Filed  10-25-01;  10:56 

am] 

BILLING  cooe  e2io-oi-p 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  309(M>262] 

Sutxnission  for  0MB  Review; 
Comment  Request  Entitled 
Identificstion  of  Producto  with 
Environmental  Attrit>utes 

AGENCY:  Office  of  Acquisition  Policy. 

GSA. 

ACnON:  Notice  of  request  for  extension 

to  previously  approved  OMB  clearance. 

(3090-0262). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration,  Office  of  Acquisition 
Policy  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  previously  approved 
information  collection  requirement 
concerning  the  Identifrcation  of 
Products  with  Environmental 
Attributes. 

DATES:  Comment  Due  Date:  December 
28,  2001. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Ed  Springer, 
GSA  Desk  Officer,  OMB.  Room  10236, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  Stephanie  Morris,  General 
Services  Administration,  Acquisition 
Policy  Division,  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer,  Office  of  Acquisition 
Policy  (202)  501-1224. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
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approve  information  collection,  3090- 
0262,  concerning  the  IdentiHcation  of 
Products  with  Environmental 
Attributes.  j 

B.  Annual  Reporting  Burden 

Respondents:  9.200. 
Annual  Responses:  9.200. 
Burden  Hours:  46,000. 


Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP).  1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  0MB  Control  No. 
3090-0262,  Identification  of  Products 
with  Environmental  Attributes. 

Dated:  October  15.  2001. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  01-27101  Filed  10-26-01:  8:45  ami 

BNJJNQ  cocc  asao-61-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0246; 


Submission  for  0MB  Review; 
Comment  Request  Entitled  Paciting 
List  Clause 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  extension 

to  previously  approved  OMB  Clearances 

(3090-0246). 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration,  Office  of  Acquisition 
Policy  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  previously  approved 
information  collection  requirement 
concerning  the  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Packing  List  Clause.  A  request 
for  public  comments  was  published  at 
66  FR  43014.  August  16,  2001.  No 
comments  were  received. 
DATES:  Comment  Ehie  Date:  November 
28.2001. 

ADDRESSES:  Comments  regarding  this 
biu-den  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Ed  Springer, 
GSA.Desk  Officer,  OMB,  Room  10236. 
NEOB.  Washington.  DC  20503.  and  a 
copy  to  Stephanie  Morris.  General 
Services  Administration.  Acquisition 
Policy  Division,  1800  F  Street.  NW.. 
Room  4035.  Washington.  E)C  20405. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer,  Office  of  Acquisition 
Policy,  (202)  208-6750. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection,  3090- 
0246,  concerning  the  GSAR  Packing  List 
clause.  This  clause  requires  a  contractor 
to  include  a  packing  list  that  verifies 
placement  of  an  order  and  identifies  the 
items  shipped.  In  addition  to 
information  contractors  would  normally 
include  on  packing  lists,  the 
identification  of  cardholder  name, 
telephone  number  and  the  term  "Credit 
Card"  is  required. 

B.  Annual  Reporting  Burden 

Respondents:  4,000. 
Annual  Responses:  931,219. 
Burden  Hours:  7.760. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  Regulatory  Secretariat 
(MVP).  1800  F  Street.  NW..  Room  4035. 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
3090-0246.  GSAR  Packing  List  Clause. 

Dated:  October  22.  2001. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  01-27102  Filed  10-26-01;  8:45  am) 
BILUNG  CO06  6820-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC/ATSDR  Educational  Loan 
Repayment  Program 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
implementation  of  the  CDC/ATSDR 
Educational  Loan  Repayment  Program 
(ELRP)  intended  to  assist  in  the 
recruitment  and  retention  of  highly 
qualified  health  professionals  for  hard- 
to-fill  positions.  The  ELRP  is  a  pilot 
program  and  will  be  used  for  the  period 
permitted  by  legislation  (currently 
September  30.  2002). 
EFFECTIVE  DATE:  November  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
J.  Indergaard.  Compensation  Program 


Manager,  CDC,  Human  Resources 
Management  Office,  4770  Buford  Hwy, 
Mailstop  K-07,  Atlanta.  Georgia,  30341, 
telephone  (770)  488-1756,  e-mail: 
dxiO@cdc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  intends  to  implement 
an  Educational  Loan  Repayment 
Program  (ELRP)  authorized  under  42 
U.S.C.  sect.  247b-7  as  a  recruitment  and 
retention  incentive  for  highly  qualified 
health  professionals  in  hard-to-fill 
positions.  The  ELRP  will  be 
implemented  on  a  pilot  basis  beginning 
November  1 ,  2001 .  During  this  time 
frame,  up  to  nine  (9)  loans  to  assist  in 
recruitment  may  be  considered  for 
repayment.  A  participant  must  have 
received  a  bonafide  offer  of  employment 
from  CDC  to  be  eligible  to  participate  in 
the  ELRP.  Additionally,  loans  to  assist 
in  the  retention  of  ciurent  CDC 
employees  will  be  considered. 
Approximately  April  1,  2002.  CDC  will 
conduct  an  analysis  of  the  effectiveness 
of  the  ELRP  in  its  recruitment  and 
retention  efforts  and  will  determine 
whether  continuation  of  the  ELRP  is 
warranted. 

Under  the  ELRP.  a  maximum  of 
$35,000  a  year  (plus  39  per  cent  of  total 
loan  repayment  for  tax  credit  as  loan 
repayment  benefits  represent  taxable 
income)  may  be  repaid  toward  a 
participant's  outstanding  eligible 
educational  debt.  The  participant  is 
responsible  for  a  loan  repayment  equal 
to  a  total  of  10  percent  of  his/her  annual 
CDC  base  salary,  while  the  ELRP  will 
repay  at  a  rate  of  V3  of  the  remaining 
repayable  debt  (up  to  the  maximum 
allowable)  for  each  of  the  three  years. 
The  participant  must  sign  a  contract 
agreeing  to  remain  employed  by  CDC  for 
a  period  of  not  less  than  three  years. 
Failure  to  complete  the  minimum  three- 
year  service  agreement  period  will  be 
considered  a  breach  of  contract  and  will 
subject  the  ELRP  participant  to 
assessment  of  monetary  penalties  and 
damages.  Actual  loan  repayment 
amounts  are  based  on  the  proportion  of 
a  participant's  qualifying  debt  relative  to 
his/her  beginning  CDC  base  salary. 

Overall  ELRP  eligibility  requirements: 

a.  Be  a  citizen  of  the  United  States; 

b.  Hold  a  relevant  Doctoral  degree  or 
equivalent; 

c.  Have  been  selected  for  a  vacant 
position  or  is  currently  assigned  to  a 
covered  hard-to-fiU  health  professional 
occupational  series  at  CDC/ATSDR;  and, 

d.  Have  a  qualifying  educational  debt 
in  excess  of  20  percent  of  their  annual 
CDC  base  salary. 
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Dated:  October  23.  2001. 
Joseph  R.  Carter, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  01-27098  Filed  10-26-01:  8:45  am] 

BILLING  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  ttte  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Office  of  AIDS 
Research  Advisory  Council. 

Date:  November  7,  2001 . 

Time:  8:30  a.m.  to  Adjournment. 

Agenda:  International  research  to  develop 
AIDS  therapeutic  approaches  for  resource- 
poor  areas  of  the  world. 

Place:  Building  31,  Conference  Room  6C10, 
Bethesda.  MD  20892. 

Contact  Person:  Linda  ).  Reck.  Chief, 
Program  Planning  and  Evaluation,  Office  of 
Aids  Research,  National  Institutes  of  Health, 
Building  2.  Room  4W01,  Bethesda,  MD 
20892,  (301)  402-8655.  reck@od.nib.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nih.gov/od/oar/index.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  October  23,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-27146  Filed  10-26-01;  8:45  am) 

BNJJNQ  COM  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended  to 
disclosure  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Date:  November  13-14,  2001. 

Open:  November  13,  2001,  8:30  am  to  5:15 
pro. 

Agenda:  Director's  Report;  Ongoing  and 
New  Business;  Reports  of  Program  Review 
Group(s);  and  Budget  Presentation;  Reports  of 
Special  Initiatives;  RFA  and  RFP  Concept 
Reviews;  and  Scientiflc  Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Closed:  November  13,  2001,  5:20  pm  to 
Recess. 

Agenda:  To  review  and  evaluate  personnel 
issues. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor. 
Conference  Room  10,  Bethesda,  MD  20892. 

Open:  November  14,  2001,  9  am  to  12:15 
pm. 

Agenda:  Reports  of  Special  Initiatives;  RFA 
and  RFP  Concept  Reviews;  and  Scientific 
Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing.  6  Floor. 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Paulette  S.  Gray,  Ph.D., 
Executive  Secretary,  Deputy  Director, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8141,  Bethesda,  MD  20892,  (301)  496-4218. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  scheduling  conflicts. 

Any  interested  person  may  file 
written  comments  with  the  committee 
by  forwarding  the  statement  to  the 
Contact  Person  listed  on  this  notice.  The 


statement  should  include  the  name, 
address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
deainfo.nci.nih.gov/advisoTy/hsa.htm 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be 
posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  23,  2001. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 

[FR  Doc.  01-27154  Filed  10-26-01:  8:45  am) 
BHJJNO  COK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  S|>ecial  Emphasis  Panel. 
Community  Clinical  Oncology  Program/ 
Minority-Based  Community  Clinical 
Oncology  Program. 

Date:  November  16.  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute.  6130 
Executive  Boulevard.  Conference  Room  F, 
Rockville,  MD  20852. 

Contact  Person:  Timothy  C.  Meeker.  MD. 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
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Institute.  6116  Executive  Boulevard,  Room 
8088,  Rockville.  MD  20852.  301/594-1279. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS)  ; 

Dated:  October  23,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27155  Filed  10-26-01;  8:45  am) 
BMJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natiorwl  Institutes  of  Health 

National  Center  for  Comptementary  & 
Altamative  Medicine;  Notice  of  Closed 
Meeting 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  &  Alternative  Medicine 
Special  Emphasis  Panel  NCCAM  SEP  W-01. 

Date:  November  28,  2001. 

Time:  8:  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard.  Bethesda,  MD  20817. 

Contact  Person:  Lawrence  R  Haller, 
National  Center  for  Complementary  and 
Alternative  Medicine.  National  Institutes  of 
Health.  6707  Democracy  Boulevard,  Rm.  106, 
Bethesda.  MD  20892-5495.  (301)  402-9011. 
ihl94t®nih.gov. 


Dated:  October  23,  2001. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-27152  Filed  1O-26-01;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Date:  December  9-11,  2001. 

Time:  7  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Cecelia  Maryland,  Office 
of  Scientific  Review,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health,  6707 
Democracy  Blvd.  Ste.  106,  Bethesda,  MD 
20892.  (301)  451-6331.  cm344f@nih.gov. 

Dated:  October  23,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27153  Filed  10-26-01;  8:45  am] 

BILLINO  COOe  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel. 

Date:  November  29,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Jeanette  M  Hosseini,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  301-496-5561. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  23,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-27144  Filed  10-26-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Neurological 
Disordsrs  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  November  29,  2001. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  6001  Executive  Blvd.,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Andrea  Sawczuk,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-0660. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  October  23.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27145  Filed  10-26-01;  8:45  am) 
HLLING  CODE  414IHn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  instihites  of  HeaHh 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAID. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  INSTITUTE  OF  ALLERGY 
AND  INFECTIOUS  DISEASES, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIAID. 

Date:  December  10-12,  2001. 

Time:  December  10,  2001. 8  am  to 
adjournment  on  December  12. 

Agenda:  To  review  and  evaluate  personal 
qualifications  ancj  performance,  and 
competence  of  individual  investigators. 

Place:  Building  4,  Conference  Room  433. 4 
Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Thomas ).  Kindt.  PhD, 
Director,  Division  of  Intramural  Research. 
National  Inst,  of  Allergy  &  Infectious 
Diseases,  Building  10,  Room  4A31,  Bethesda, 
MD  20892.  301-496-3006,  tk9cenih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 


Dated:  October  23.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27147  Filed  10-26-01;  8:45  am) 

BtLUNO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  institute  of  Diabetes  and 
Digssttve  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wotild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-5()2). 

Date:  November  29.  2001. 

Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6707  Democracy  Blvd.,  Room  756, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Francisco  O.  Calvo,  PhD., 
Chief.  Review  Branch,  DEA.  NIDDK,  Room 
752, 6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda.  MD  20892- 
6600,(301)594-8897. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-4()1). 

Date:  November  30,  2001. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites— BWI,  1300 
Concourse  Drive,  Lithicum,  MD  21090. 

Contact  Person:  William  E.  Elzinga,  PhD., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  747. 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600,  (301) 
594-8895. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-4(J2). 

Date:  December  5-6.  2001. 

Time:  7:00  pm  to  7:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Wace;  Embassy  Suites— BWI,  1300 
Concourse  Drive,  Lithicum,  MD  21090. 

Contact  Person:  Carolyn  Miles.  PhD., 
Scientific  Research  Administrator,  Review 
branch,  DEA,  NIDDK,  Room  755,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-7791. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-4(I3). 

Date:  December  6-7,  2001. 

Time:  7:30  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites,  Lithicum.  MD 
21090. 

Contact  Person:  William  E.  Elzinga,  PhD.. 
Scientific  Review  Administrator,  Review 
branch,  DEA,  NIDDK,  Room  747, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600,  (301) 
594-8895. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  October  23,  2001. 
LaVertie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-27148  Filed  10-26-01;  8:45  am) 

MLLMC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NationaHnstitutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseeses;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  mil  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  November  16,  2001. 

Time:  10  am  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 


54532 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Notices 


Place:  6700-B  Rockledge.  Room  2223, 
Bethesda,  MD  20892,  (Telephcme  Conference 
Call). 

Contact  Person:  Nancy  B.  Saunders,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2223,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  301  496-2550,  nsl20v@nih.gov. 

(Catalogtie  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  October  23,  2001.       I 
LaVerne  Y.  Stringfield,  ' 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27149  Filed  10-26-01;  8:45  am) 
MUM6  CODE  4140-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstKutM  of  Haalfh 

Cantar  for  Sciantiflc  Review;  Notice  of 
Cioaad  Maatinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  19.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Peimsylvania 
Avenue.  NW.,  Washington,  DC  20037. 

Contact  Person:  Michael  A.  Lang,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  19.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 


Contact  Person:  Robert  T.  Su,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4134. 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1195. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  19,  2001. 

Time:  8:30  am  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  NW., 
Washington.  DC  20007. 

Contact  Person:  Jerrold  Fried,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126, 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1777 

Name  of  Committee:  Center  for  Scientific 
Review  Sftecial  Emphasis  Panel. 

Date:  November  20,  2001.  ^ 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Joseph  Kimm.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5178. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1249. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  20,  2001. 

Time:  10  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118, 
MSC  7818.  Bethesda.  MD  20892,  (301)  435- 
1169,  dowellr@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gamil  C.  Debbas,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5170, 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1018. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27-29.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hanover  Inn.  the  comer  of  Main 
Street  and  East  Wheelock.  Hanover.  NH 
03755. 

Contact  Person:  Tracy  E.  Orr,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5118, 


Bethesda.  MD  20892.  (301)  435-1259, 
orrt@csr.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27,  2001. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4146. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  27.  2001. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Stephen  M.  Nigida.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112. 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
3565. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  28-29.  2001. 

Time:  8:30  am.  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn-Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Jay  Cinque.  MSC. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5186, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1252. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  28,  2001. 

Time:  9:30  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Everett  E.  Siimett.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2178. 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1018,  sinnett@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  29,  2001. 

Time:  8  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington,  The 
Watergate,  2560  Virginia  Avenue,  NW., 
Washington,  DC  20037. 

Contact  Person:  Teresa  Nesbitt.  DVM.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5110. 
MSC  7854.  Bethesda.  MD  20892.  (301)  435- 
1172. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
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Date:  November  29-30,  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Ronald  J.  Dubois,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4156, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1722. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  29-30,  2001. 

Time:  9:30  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  River  Inn,  924  25th  Street, 
Washington,  DC  20037. 

Contact  Person:  Cathleen  L.  Cooper,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
3566.  cooper@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  29,  2001. 

Time:  3:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Everett  E.  Sinnet,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Keview.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  2178, 
MSC  7818,  Bethesda.  MD  20892.  (301)  435- 
1016.  sinnett@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  30.  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue.  NW..  Washington.  DC  20037. 

Contact  Person:  Michael  A.  Land.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210. 
MSC  7850,  Bethesda.  MD  20892.  (301)  435- 
1265. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  30,  2001. 

Time:  1  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5180, 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1018. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  r^'os.  93.306.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health .  HHS) 


Dated:  October  23.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27150  Filed  10-26-01;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  HaaWi 

Cantar  for  Scientific  Review; 
Cancaiiation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
October  29,  2001, 11  am  to  October  29. 
2001, 12  pm,  Latham  Hotel.  3000  M 
Street.  NW..  Washington.  DC  20007- 
3701  which  was  published  in  the 
Federal  Register  on  October  15.  2001, 
66  FR  52441-52444. 

The  meeting  is  cancelled  due  to  the 
applications  being  transferred  to  another 
meeting. 

Dated:  October  23,  2001. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  01-27151  Filed  10-26-01;  8:45  ami 
BIUJN6  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-80] 

Notice  of  Submiaaion  of  Propoaad 
Information  Collaction  to  0MB  HOPE 
VI  Application  Raquiramanta  (Data 
Forma,  Budget,  ate).  Reporting, 
Procuramant 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACmON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
28,2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  (2577-0208)  number  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 


Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins.  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest.  Washington.  DC  20410;  e- 
mail  Wayne_Eddins®HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
numbier  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoivs  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Titie  of  Proposal:  HOPE  VI 
Application  Requirements  (Data  Forms, 
Budget,  etc.).  Reporting  Procurement. 

OMB  Approval  Number:  2577-0208. 

Form  Numbers:  HUD-52860-A. 
HUD-52825-A. 

Description  of  the  Need  For  The 
Information  and  Its  Proposed  Use: 
HOPE  VI  information  collections  are 
required  in  connection  with  the  HOPE 
VI,  program  and  its  Notice  of  Funding 
Availability  (as  published  in  the  Federal 
Register),  particularly  its  Revitalization 
and  Demolition  Applications,  including 
related  forms,  its  quarterly  reporting 
process,  and  its  certification  of  mixed- 
finance  procurement. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 
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Reporting  Burden 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


80 


1 


372 


29,773 


Total  Estimated  Burden  Hours:  29, 
773. 

Status:  Reinstatement,  without 
change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended.  : 

Dated:  October  23.  2001.      | 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 

Office  of  the  Chief  Information  Officer. 

(FR  Doc.  01-27171  Filed  10-26-01;  8:45  am] 

MJJNO  COOe  4310-7»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclut  Ho.  FR-4650-N-78] 

NoUc*  of  Submission  of  Proposed 
Information  Collection  to  OMB  Third 
Round  Designation  of  Seven  UrtMui 
Empowerment  Zones 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (ONfB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  November 
28,  2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  (2506-0148)  nimiber  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest.  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  ^miliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  follov«dng 
information: 

Title  of  Proposal:  Third  Roimd 
Designation  of  Seven  Urban 
Empowerment  Zones. 

OMB  Approval  Number:  2506-0148. 

Form  Numbers:  HUD-40003. 

Description  of  the  need  for  the 
Information  and  its  Proposed  Use: 
Eligible  applications  apply  to  HUD  and 
USDA  for  designation  of  an  eligible  area 
in  their  jurisdiction  as  an  Empowerment 
Zone.  Applications  are  units  of  local 
government  and  states,  applying  joindy. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 


176 


.55 


63 


6,114 


Total  Estimated  Burden  Hours:  6,114. 

Status:  Extension  of  a  cturently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  October  22,  2001. 
_Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  01-27172  Filed  10-26-01;  8:45  am] 
aiUJNG  CODE  4210-7»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR~4650-N-79] 

Notice  of  Sulxnission  of  Proposed 
Infonnation  Collection  to  OMB; 
Designation  of  Round  ill  Empowerment 
Zones  and  Renewal  Communities 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Ckjmments  Due  Date:  November 
28,  2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conmients  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  (2506-0173)  number  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wajme  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
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mail  Wayne    Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number.  If  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


Number  of 
respondents 


200 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  j^roposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 


Frequency 
of  response 


Title  of  Proposal:  Designation  of 
Round  III  Empowerment  Zones  and 
Renewal  Communities. 

OMB  Approval  Number:  2506-0173. 

Form  Numbers:  HUD-40005. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Governs  the  designation  of  Round  III 
Empowerment  Zones  (EZs)  and  Renewal 
Communities  (RCs)  nominated  by  States 
and  local  governments.  The  designation 
of  an  area  as  an  EZ  or  an  RC  provides 
special  Federal  income  tax  treatment  for 
businesses  located  within  the  area. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Hours  per 
response 


Burden 
hours 


.47 


99 


9.360 


Total  Estimated  Burden  Hours:  9,360. 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  October  23,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-27173  Filed  10-26-01;  8:45  am] 
BILLING  CODE  421»>72-H 


DEPARTMENT  OF  THE  INTERIOR 
[FA  108  2810  HT  001 R] 

Office  of  Wildland  Rre  Coordination; 
Call  for  Nominations  for  ttie  Joint  Fire 
Science  Program  Stakeholder 
Advisory  Group 

agency:  Office  of  Wildland  Fire 
Coordination,  Interior. 
ACTION:  Notice  of  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group 
call  for  nominations. 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  two 
members  to  the  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group. 
DATES:  Nominations  should  be 
submitted  to  the  address  hsted  below 
tmder  ADDRESSES  no  later  than 
November  28,  2001. 
ADDRESSES:  Send  nominations  to  Dr. 
Bob  Clark,  Joint  Fire  Science  Program, 
National  Interagency  Fire  Center,  3833 
S.  Development  Ave.,  Boise,  ID  83705. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hartzell,  Designated  Federal  Official; 


telephone  (202)  606-3211;  fax:  (202) 
606-3150;  e-mail:  Tiin— 
Hartzell@blm  .gov. 

SUPPLEMENTARY  INFORMATION:  RecenUy. 
two  members  of  the  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group 
have  resigned.  We  are  seeking  to  fill 
vacancies  left  by  these  two  committee 
members:  one  who  represented  an 
Indian  Tribe,  and  one  who  represented 
a  non-profit  wildland  management 
research  group,  hi  the  interest  of 
maintaining  balance  on  the  Joint  Fire 
Science  Program  Stakeholder  Advisory 
Group,  we  are  specifically  seeking  to 
replace  those  two  members  with 
persons  fixim  the  same  types  of  groups. 
However,  we  will  consider  all 
nominations  we  receive  from  all  types 
of  stakeholders. 

Additional  information  about  the 
Joint  Fire  Science  Program  Stakeholder 
Advisory  Group,  including  the  charter 
that  established  it,  may  be  found  on  the 
World  Wide  Web  at  http:// 
www.  nifc.gov/joint_fire_sci/SHA  G/ 
facaind.htm 

Dated:  October  12.  2001. 
Tim  Hartzell, 

Director,  Office  of  Wildland  Fire 

Coordination. 

(FR  Doc.  01-27066  Filed  10-26-01:  8:45  am) 

BlUJNa  CODE  4310-OW-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  Meeting 

agency:  Office  of  die  Secretary, 
Department  of  Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  aimounces  an 
upcoming  meeting  of  the  Delaware  & 
Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

Meeting  Date  and  Time:  Friday, 
November  9,  2001,  Time  1:30  p.m.  to  4 
p.m. 

Address:  Redevelopment  Authority  of 
the  County  of  Bucks,  One  North  Wilson 
Avenue,  Bristol,  PA  19007. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  National  Heritage  Corridor  and 
State  Heritage  Park.  The  Commission 
was  established  to  assist  the 
Commonwealth  of  Peimsylvania  and  its 
political  subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultiu^, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  the  Congress. 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  was  established 
by  Pub.  L.  100-692,  November  18,  1988 
and  extended  through  Pub.  L.  105-355, 
November  13.  1998. 
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FOR  FURTHER  INFORMATION  CONTACT:  C. 

Allen  Sachse.  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission,  10  E.  Church 
Street,  Room  A-208,  Bethlehem,  PA 
18018,  (610)  861-9345. 

Dated:  October  23,  2001. 
C  Allen  Sachse, 

Executive  Director.  Delaware  &  Lehigh 
National  Heritage  Corridor  Commission. 
(FR  Doc.  01-27099  Filed  10-26-01;  8:45  ami 
aUJNQ  CODE  6S20-PE-4I 


DEPARTMENT  OF  THE  rNTERIOR 

Bureau  of  Land  Management 
[NM-91 0-01-1 020-PG] 


New  Mexico  Resource  Advisory 
Council  Meeting 

agency:  The  Bureau  of  Land 

Management,  Department  of  the 

Interior. 

ACTION:  Notice  of  Council  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  aimovmces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  New  Mexico  Resource  Advisory 
Council  Meetings  are  planned  in 
conjimction  with  the  representative  of 
the  Governor  of  the  State  of  New 
Mexico;  the  Office  of  the  Lieutenant 
Governor. 

DATES:  The  meeting  will  be  held  on 
December  13  and  14.  2001,  with  an 
optional  Field  Trip  preceding  on 
Wednesday,  December  12.  The  meeting 
will  begin  at  8  a.m.  and  end  by  5  p.m. 
both  days. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hilton  Inn.  705  South  Telshor, 
Las  Cruces,  NM  88011. 
agenda:  The  draft  agenda  for  the  RAC 
meeting  on  Wednesday,  October  3, 
includes  agreement  on  the  meeting 
agenda,  any  RAC  comments  on  the  draft 
minutes  of  the  last  RAC  meeting  which 
was  held  on  October  3  and  4,  2001,  in 
Taos,  New  Mexico,  and  a  check-in  firom 
the  RAC  members.  Main  topics  of 
discussion  will  be  Off  Highway  Vehicle 
(OHV)  use  on  public  lands  and 
implementation  of  the  Standards  and 
Guidelines  for  Grazing.  Reports  from  the 
seven  Field  Offices  and  from  the  two 
established  subcommittees  will  be 
presented  at  various  times  throughout 
the  two  day  meeting.  The  two 
established  RAC  subcommittees  may 
have  late  afternoon  or  evening  meetings 


on  Wednesday.  December  12  or  on 
Thursday,  December  13.  The  exact  time 
and  location  of  possible  subcommittee 
meetings  will  be  established  by  the 
chairperson  of  each  subcommittee  and 
be  available  to  the  public  at  the  front 
desk  of  the  hotel  on  those  two  days. 

The  meeting  is  open  to  the  public, 
and  starting  at  2:45  p.m.  on  Thursday, 
December  13,  2001,  there  will  be  an 
additional  15  minute  Public  Comment 
Period  for  members  of  the  public  who 
are  not  able  to  be  present  to  address  the 
RAC  diuing  the  regular  two  hour  Public 
Comment  Period  on  Friday,  December 
14,  from  10  a.m.  to  12  noon.  The  RAC 
may  reduce  or  extend  the  end  time  of  12 
noon  depending  on  the  number  of 
people  wishing  to  address  the  RAC. 

A  RAC  assessment  of  the  current 
meeting  and  development  of  draft 
agenda  items  and  selection  of  a  location 
for  the  next  RAC  meeting  will  take  place 
Friday  afternoon.  On  Friday,  December 
14,  the  ending  time  of  the  meeting  may 
be  changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  White,  New  Mexico  State  Office, 
Office  of  External  Affairs,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505) 438-7404. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Coimcil's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  October  10,  2001. 
Michelle ).  Chavez, 
State  Director. 
(FR  Doc.  01-27095  Filed  10-26-01:  8:45  am) 

BILUNG  CODE  4310-fB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-930-1920-ET-4064;  CACA  43172] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  Forest  Service  proposes 
to  withdraw  approximately  44,575  acres 
of  National  Forest  System  lands  in  the 
San  Bernardino  National  Forest  to 
maintain  and  conserve  habitat  for  listed 
threatened  and  endangered  species. 
This  notice  closes  the  lands  for  up  to  2 
years  from  mining.  The  lands  will 
remain  open  to  mineral  leasing  and  the 
Materials  Act  of  1947. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  28,  2002. 

ADDRESSES:  Brent  Handley,  Director, 
Lands  &  Minerals  Management,  Forest 
Service,  Pacific  Southwest  Region,  1323 
Club  Drive,  Vallejo,  California  94592- 
1110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Eliason,  San  Bernardino  National 
Forest.  909-866-3437,  extension  3904. 
SUPPLEMENTARY  INFORMATION:  On  April 
27,  2001,  the  San  Bernardino  National 
Forest,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  imder  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2),  subject  to  valid  existing  rights: 

San  Bernardino  Meridian 

T.  1N..R.  1  E.. 

Sec.  1,  lots  1  thru  4,  inclusive.  EVzSE'A; 
Sec.  2,  lots  1  thru  4,  inclusive,  SW'ANW'A, 

NE'ASW'/.; 
Sec.  3,  lots  1  and  2.  SEV4NEV4,  NE'ASE'/.; 
Sec.  5,  SE'aNW'A,  NE'/iSW'/., 

SWV4SWV4; 
Sec.  7,  lots  3  and  4,  NEV4NEV4.  SWV4NEV4, 

SEV4NWV4.  NEV4SWV4: 
Sec.  12,  SV2SEV4; 
Sec.  20.  WV2NWV4; 
Sec.  22.  NE'ASWV*.  portion  of  SEV4SWV4 

and  portion  of  SE'/*,  both  outside  of 

wilderness; 
Sec.  23,  SWV4SWV4; 
Sec.  26,  portion  of  hAV'ANW'A  outside  of 

wilderness. 
T.  2  N..  R.  1  E.. 

Sees.  1  to  5,  inclusive; 

Sec.  6,  lots  1  thru  5,  inclusive,  S'/^zNE'A, 

SEV4NWV4.  NEV4SWV4,  SEV4; 
Sees.  7  to  9.  inclusive; 
Sec.  10,  lots  1  and  2,  WVzNEV*.  WVz, 

portion  of  MS  1491; 
Sec.  11,  lots  1  and  2.  NVzNEVz,  SWV4NEV4, 

portion  of  MS  1491; 
Sec.  12.  NVzNVz,  NVzSW'ANE  'A, 

SE'ASW'ANE'A,  SEV4NEV4, 

N'/iSE'ANW'A; 
Sec.  16.  Portion  of  ^4WV4  above  lake; 
Sec.  17,  Portion  of  N'/^  above  lake; 
Sec.  18,  Portion  of  NV2  above  lake: 
Sec.  23.  SV2NEV4.  NEV4NWV4,  S'/iNWV4: 
Sec.  25,  NV2NEV4.  SEV4NEV4,  NEV4SEV4: 
Sec.  26,  SV2SWV4; 
Sec,  27,  NW'ANW'A,  SV2SV2: 
Sec.  28,  NV2NEV4; 
Sec.  30,  lots  1,  2,  and  4,  ^4WV4NEV4, 

SWV4SEV4; 
Sec.  31,  lots  3  and  5: 
Sec.  33,  EV2NEV4; 
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Sec.  34,  NV2,  NV2SWV4,  SEV4SWV4.  SE'A; 
Sec.  35.  SV2NEV4,  WV2NWV4,  SE'ANVV'A, 

SV2; 
Sec.  36,  NEV4NEV4,  SWV4NWV4,  V2. 
T.  3  N.,  R.  1  E., 
Sec.  17,  NV2SWV4,  NV2SWV4SWV4, 

SEV4SWV4,  SWV4SEV4; 
Sec.  19,  WV2NEV4,  EV2SWV4. 

EV2WV2SWV4.  WV2SEV4: 
Sec.  20,  lot  2,  WV2NEV4; 
Sec.  21,  NW'ANW'A; 
Sec.  22,  N'/2NW'A; 
Sec.  23,  N'/2SW'A,  SE'ASW'A; 
Sec.  25,  NE'A.  S'/2NE'A,  NE'ANWV4, 

S'/2NW'A,  N'/zSW'a  ,  N'/2SE»A: 
Sec.  26.  lots  1  thru  3,  inclusive, 

SW'ANE'A,  S'/2NW'A,  N»/2SW'A, 

portions  of  MS  911  and  MS  320A; 
Sec.  27,  NE'A,  E'/2SW'A,  SE'A; 
Sec.  28,  E'/2NW'A,  NW'ANW'A, 

NE'ASW'A; 
Sec.  29,  S'/*iS'/2: 
Sec.  30,  NE'A,  E'/2NE'aNW'A.  S'/2NW'A, 

S'/2; 
Sec.  31,  lots  1,  5,  and  12,  portion  of  lot  3. 

portion  of  lot  6,  MS  2559,  MS  3056. 

portion  of  MS  3055.  portion  of  MS  6485; 
Sec.  32,  lots  1  thru  5.  inclusive,  lots  7,  8, 

10,  and  18,  portions  of  lots  13  thru  16, 

inclusive.  S'/2NW'ASE'A,  S'/2SE'A, 

S'/2S'/2NE'aSW'ANE'A. 

S>/2S'/2NW'aSE'ANW'A.  portion  of 

SW'aSE'ANE'A.  portion  of 

SE'ASW'ANE'A.  portion  of  MS  100. 

portion  of  MS  3055.portion  of  MS  6409, 

portion  of  MS  6485; 
Sec.  33,  SW'ANE'A  except  portion  of  MS 

95,  NW'ANW'A  except  portion  of  MS  92. 

S'/iNW'A,  SW'A,  W'/2SE'A,  SE'ASE'A; 
Sec.  34,  NE'A,  E'/zNW'A,  N'/2SE'A, 

SE'aSE'A; 
Sec.  35,  NW'aNE'A  except  portion  of  MS 

3989  and  portion  of  MS  3815.  NW'A 

except  portion  of  MS  3988  and  portion 

of  MS  3989.  NW'ASW'A.  S'/2SW'A; 
Sec.  36.  SE'ANE'A.  E'/iSE'A. 
T.  1  N..  R.  2  E.. 
Sec.  1,  lots  1  thru  4,  inclusive,  S'/2NE'A, 

SE'ANW'A.  portion  of  N'/^SW'A.  portion 

of  SE'ASW'A,  NE'ASE'A.  S'ASE^A  ; 
Sec.  2.  loU  3  and  4,  SW'ANE'A.  S>/<tNW>A. 

S'/2; 
Sec.  3,  lots  1  thru  4.  inclusive.  S'-^NE'A. 

S'-^NW'A.  SW'A.  N'/2SE'A,  SE'ASE'A: 
Sec.  4,  loU  1  thru  3,  inclusive.  S'/zNE'A, 

SE'ANW'A,  E'/iSW'A,  SE'A; 
Sec.  S.  lots  3  and  4,  SE'ANE'A; 
Sec.  6,  loU  1  thru  7,  inclusive,  E'/tSW'A, 

SE'A; 
Sec.  9,  NE'A,  N'/«  NW'A,  SE'ANW'A, 

NE'ASW'A; 
Sec.  10,  N'/2NW'A; 
Sec.  11,  NW'ANE'A.  N'/iNW'A. 

SW'ANW'A; 
Sec.  12.  N'/iNE'A.  N'/iS'/zNE'A,  NW'A; 
Sec.  13,  W'/iSW'A,  SE'ASW'A,  SW'aSE'A; 
Sec.  16,  S'/^iNW'A,  N'/iSW'A,  N'/iSE'A. 

SE'ASE'A  ; 
Sec.  18,  NE'ASW'A,  portion  of  S'/^SE'A 

south  of  Hwy  38; 
Sec.  19,  Portion  of  NE'ANE'A  south  of  Hwy 

38,  NW'ANE'A: 
Sec.  20,  S'/zNE'A,  portion  of  NW'A  south 

ofHwy38.  N'/2SE'A: 
Sec.  21.  NE'ANE'A.  SW'ANW'A, 

NW'ASW'A; 


Sec.  23,  SE'ANE'/4.  S'/zSE'A; 

Sec.  24.  S'/2NW'A,  N'/2SW'A,  NW'ASE'A; 

Sec.  26,  N'/zNE'A.  SE'ANE'A,  SE'ANW'A, 

NE'ASW'A,  NE'ASE'A,  SW'ASE'A; 
Sec.  27,  NW'A: 
Sec.  34,  N'/2SE'A. 
T.  2  N..  R.  2  E., 
Sec.  5,  lots  1  and  2  of  NW'A. 

N'/2NW'aSW'A,  N'/2NE'ASW'A; 
Sec.  6,  N'/2E'/2  lot  2  of  NE'A.  SE'/4E'/2  lot 

2  of  NE'A,  E'/2E'/2  lot  1  of  NE'A,  lot  2 

of  SW'A,  S'/2  lot  1  of  SW'A: 
Sec.  7,  NE'ANE'A,  S'/2NE'A,  N'/i  and 

N'/2S'/2  lot  1  of  NW'A  ,  N'/2  lot  2  of 

NW'A  ,  N'/2S'/2  lot  of  NW'A: 
Sec.  8,  NW'ANW'ANW'A,  S'/2NW'ANW'A, 

SW'ANW'A,  SW'ASE'ANW'A  . 

NW'ASW'A  .  E'/2SW'ASW'A  , 

SE'ASW'A: 
Sec.  10,  NE'ASE'A; 

Sec.  13,  SE'ASW'A.  NW'ASE'A.  S'/2SE'A: 
Sec.  14,  S'/2NW'A,  EV2SW'A.  N'/2SC'A, 

SW'ASE'A; 
Sec.  15.  NW'ANW'A: 
Sec.  17.  SE'ANE'ANE'A,  S'ANW'aNW'A, 

S'/2N'/i,  N'/iS'/i,  NE'aSE'ASW'A, 

N'/2SW'ASE»A,  SE'ASW'ASE'A, 

SE'ASE'A; 
Sec.  18,  S'/2N'/2NE'A,  N'/2S'/2NE'A, 

SE'ASE'ANE'A; 
Sec.  20,  E'/2SE'ASW'A,  S'/zNE'aSE'A. 

S'/2SE'A,  S'/iNW'ASE'A; 
Sec.  21,  N»/2NE'A.  N'/2NE'ANW'A, 

S'/2N'/2S'/2,  S'/2S'/2: 

Sec.  22,  NE'ASW'ANW'A.  NE'ASW'A, 

S'/2NW'ASW'A,  S'-^SW'A.  SW'ASE'A; 
Sec.  23,  W'/2NE'A,  E'/iNW'A.  NE'ASW'A, 

NW'ASE  'A; 
Sec.  25,  SE'ANE'A,  SE'ASE'ASW'A. 

W'/2SW'A,  W'ASE'ASW'A, 

SE'ASE'ASW'A  .  E'/zNE'ASE'A, 

S'ASW'aSE'a,  SE'ASE'A: 
Sec.  26,  SW'/4NW'A,  S'/i; 
Sec.  27,  E'/2NE'ANE'A,  NW'ANE'ANE'A, 

N'/2NW'ANE'A,  N'/zN'/^NW'A,  S'-^ 

except  portion  of  NE'ASW'A,  portion  of 

NE'ANW'aSW'a,  portion  of 

NE'ASE'ASW'A,  portion  of 

N'/^SW'ASE'A; 
Sec.  28,  N»/iN'/2NE'A.  N'/2NW'A,  S'/j; 
Sec.  29,  All  except  NE'ANW'ANW'A, 

NW'ANW'A,  N'/zSW'ANW'A.  portion  of 

NE'aSE'aNE'A.  SE'ASE'ANE'A; 
Sec.  30,  lots  2  of  NW'A: 
Sec.  31,  lots  2  thru  4,  inclusive,  NE'ANE'A, 

S'/zNE'A,  SE'ANW'A,  NE'ASW'A, 

SE'ASW'A,  SE'A; 
Sec.  32,  N'/j,  SW'A,  N»/iSE'A,  SW'ASE'A; 
Sees.  33  and  34,  inclusive: 
Sec.  35.  N'/^.  N'/iSW'A.  SE'ASW'A,  SE'A; 
Sec.  36,  all. 
T.  3  N.,  R.  2  E., 
Sec.  17,  W'/2E'/2NE'A,  W'/iE'A,  SE'ASE'A; 
Sec.  19,  W'/2NW'ANE'A.  SW'ANE'A. 

S'/iN'/^SE'ANE'A.  S'/iSE'ANE'A, 

N'ASW'A; 
Sec.  20.  N'/iN'/iNE'A; 
Sec.  27,  S'/2NW'A; 
Sec.  29,  SE'ASW'A; 
Sec.  30,  S'/iSE'A; 
Sec.  31,  NE'A,  S'/«2NW'A,  S'/i; 
Sec.  32,  N'/2SW'A,  SW'aSW'A, 

NW'ASE'A.  SE'ASE'A.  S'/iNW'A. 

NW'ANW'A,  NE'ASE'A. 
T.  1  N..  R.  3  E.. 
Sec.  5.  lot  4.  SW'ANW'A,  W'/^SW'A, 

SE'ASW'A; 


Sec.  6,  all; 

Sec.  7,  Portion  of  lots  1.  2.  and  5,  and  lot 

6: 
Sec.  8,  NW'A.  W'/2SW'A.  NE'ASE'A; 
Sec.  19.  ?^W'ANW'A: 
Sec.  20,  SW'ANE'A.  W'/2NW'A,  NE'ASE'A, 

S'/2SE'A. 
T.  2  N.,  R.  3  E., 

Sec.  17.  S'/2SW'A;  ' 

Sec.  18.  lot  4.  SE'ASW'A.  SE'A; 
Sec.  19.  lot  1.  lots  4  thru  6,  inclusi*-e, 

NW'ANE'A.  E'/2NW'A,  NE'ASW'A.  SE'A; 
Sec.  20,  loU  1,2,  4,  and  5,  NE'ANW'A, 

NE'ASW'A,  S'/iSW'A,  portion  of  SE'A 

outside  Wilderness; 
Sec.  27.  W'/2W'/2: 
Sec.  28,  Portion  of  SW'ANW'A  outside 

Wilderness,  portion  of  NE'ASE'A  outside 

Wilderness.  S'/2SE'A: 
Sec.  29.  Portion  of  N'/2NE'A  outside 

Wilderness,  NE'ANW'A,  SW'ANW'A, 

W'ASW'A,  SE'ASW'A,  SE'ANE'A: 
Sec.  30.  lots  2  thru  4.  inclusive. 

SW'ANE'A,  SE'ANW'A,  NE'ASW'A. 

SE'ASW'A.  W'aSE'A; 
Sec.  31.  lots  14  2.  NE'A,  E'/jNW'A; 
Sec.  32,  NW'A; 
Sec.  33.  N'/2NE'A; 
Sec.  34,  NW'ANE'A,  N'/2NW'A. 
T.  1  N.,  R.  1  W.. 

Sec.  12,  NE'ASE'A.  SW'ASE'A; 
Sec.  13,  N'-^NE'A: 
Sec.  15,  portion  of  SW'ASE'A: 
Sec.  22,  NW'ANE'A. 
T.  2  N.,  R.  1  W., 
Sec.  2,  SW'ASW'A; 
Sec.  3,  lot  1  of  NW'A,  NE'ASW'A, 

NW'ASE'A; 
Sec.  12.  NE'A.  E'-^SE'A; 
Sec.  14.  Portion  of  E'ANE'A  west  of  Hwy 

18,  portion  of  NE'ASW'A  north  of  Hwy 

18; 
Sec.  16,  SW'ASW'A: 
Sec.  21,  N'/2NW'A; 
Sec.  22,  Portion  of  NE'ASE'A; 
Sec.  25,  N'ANE'A.  SW'ANE'A,"  SW'A. 

W'/2SE'A,  SE'ASE'A: 
Sec.  34.  SE'ANE'A.  N'aNW'A,  SE'ANW'A. 

NE'ASW'A,  N'-«iSE'A; 
Sec.  35,  W'/^NE'A,  NW'A; 
Sec.  36,  NE'ANW'A. 
T.  3  N.,  R.  1  W.. 
Sec.  10.  SE'ANE'A: 
Sec.  14.  W>/2SE'A: 
Sec.  16.  W'/2SW'A; 
Sec.  17,  NW'ASW'A,  E'aSE'A; 
Sec.  18,  loU  2  thru  5.  inclusive,  SE'A; 
Sec.  22,  S'ASW'A; 
Sec.  25,  loU  2  and  3,  W'aNE'A. 

NE'ASW'A.  NW'ASE'A: 
Sec.  26.  NE'ANW'A.  SW'ANW'A: 
Sec.  27,  lots  Ithru  4.  NE'A.  N'aNW'A; 
Sec.  28,  lots  1  and  2.  E'/^NE'A; 
Sec.  30,  lots  4  and  5: 
Sec.  31,  lot  6  4  7.  SW'ANE'A.  N'aSE'A, 

SE'ASE'A: 
Sec.  32.  SE'ANE'A,  W'/zNW'A; 
Sec.  33,  W'ANW'A: 
Sec.  36,  lot  1,  lots  4  thru  8,  inclusive, 

portion  of  MS  2559  and  MS  3059  in 

NE'ANE'A  and  S'/2NE'A.  portion  of  MS 

3059  in  SE'ANW'A.SW'A.  portion  of  MS 

3056  in  N'/iSE'A; 
T.  2  N..  R.  2  W., 

Sec.  25,  NE'ASW'A,  SE'A. 
T.  3  N..  R.  2  W.. 
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Sec.  ll.SEV4SEV«; 

Sec.  12.  NE'aNEV*,  SWV4SWV4; 

Sec.  13,  NW'/iSW'A.  SWV4NEV4.  NW'A; 

Sec.  14.  SV2NEV4,  SE'ANW'/*.  SV2. 

NEV4NEV4: 
Sec.  15.  SV2SWV4.  SEV4SE'/i4: 
Sec.  21,  NEV4NEV4,  S'/zNE'A,  SEV4NWV4, 

NV2SWV4; 
Sec.  22,  NVzNE'A,  SEV4NEV4,  N'/zNW'A, 

SE'ANW'A.  NEV«SWV4,  WVzSE'A. 

SE'ASE'/*: 
Sec.  23,  NVzNE'A.  NW'A.  WV2SWV4  ; 
Sec.  24,  SWV4SWV4,  NEV4SWV4; 
Sec.  25,  lots  2  and  3.  WV2NEV4.  SV2NWV4, 

NV2SWV4,  NWV4SEV4; 
Sec.  26,  lots  3  and  4.  NE'/4,  WV2NWV4, 

portion  of  HES  235: 
Sec.  27,  EVzNE'/.. 
T.  3  N.,  R.  5  W., 
Sec,  28,  SVz; 
Sec.  29,  SV2NWV«NEV4,  SEV4NEV4, 

S'/iNVzSE'ANE'A,  SV2SE'/4NEV4.  NW'A, 

SV2. 
The  areas  described  aggregate 
approximately  44.575  acres  in  San 
Bernardino  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  conserve  listed 
threatened  and  endangered  species  and 
the  habitat  upon  which  they  depend. 
The  proposed  withdrawal  will  facilitate 
implementation  of  several  provisions  of 
a  court  settlement  resulting  from  a 
lawsuit  filed  against  the  Bureau  of  Land 
Management  regarding  the  Endangered 
Species  Act.  I 

For  a  period  of  90  days  from  the  date 
of  pubhcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Director.  Lands  &  Minerals 
Management,  Forest  Service,  Pacific 
Southwest  Region,  at  the  address  listed 
above.  Since  the  Forest  Service  is 
requesting  this  withdrawal,  it  is 
responsible  for  preparing  any  studies, 
analyses,  and  reports  that  are  required 
by  applicable  statutes  for  the  processing 
of  this  application.  Those  studies, 
analyses,  and  reports  will  be  used  by  the 
Secretary  of  the  Interior  to  make  a 
decision  as  to  whether  this  withdrawal 
should  be  authorized. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Director,  Lands  & 
Minerals  Management,  Forest  Service, 
Pacific  Southwest  Region,  at  the  address 
listed  above,  within  90  days  from  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 


least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  determined  to  be 
compatible  with  the  use  of  the  lands  by 
Forest  Service. 

Dated:  September  7,  2001. 
Angela  Williams, 

Acting  Chief,  Branch  of  Lands. 

[FR  Doc.  01-27094  Filed  10-26-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Preparation  of  an  Environmental 
Assessment  for  Vastar  Resources 
Inc.'s  Proposed  Deepwater 
Development  Plan  Offshore  Louisiana 
(Horn  Mountain  Project) 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Preparation  of  an  environmental 

assessment. 

summary:  The  Minerals  Management 
Service  (MMS)  is  preparing  an 
environmental  assessment  (EA)  for  a 
proposed  deepwater  development  plan 
to  develop  and  produce  hydrocarbon 
reserves  about  60  miles  offshore 
Louisiana  in  Mississippi  Canyon,  Blocks 
126  and  127. 

This  EA  implements  the  tiering 
process  outlined  in  40  CFR  1502.20, 
which  encourages  agencies  to  tier 
environmental  documents,  eliminating 
repetitive  discussions  of  the  same  issue. 
By  use  of  tiering  from  the  most  recent 
Final  Environmental  Impact  Statement 
(EIS)  for  the  Gulf  of  Mexico  Central 
Planning  Area  for  Lease  Sales  169,  172, 
175,  178,  and  182  and  by  referencing 
related  environmental  documents,  this 
EA  concentrates  on  environmental 
issues  specific  to  the  proposed  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  G.  Ed  Richardson, 
telephone  (504)  736-2605. 
SUPPLEMENTARY  INFORMATION:  The  MMS 
GOM  Region  received  an  Initial 
Development  Operations  Coordination 
Document  (DOCD)  from  Vastar 


Resources  Inc.  (Vastar)  that  proposes  to 
develop  and  produce  hydrocarbon 
reserves  located  in  Mississippi  Canyon, 
Blocks  126  and  127.  The  DOCD  was 
assigned  a  plan  control  number  of  N- 
7195  and  the  project  is  referred  to  as  the 
Horn  Mountain  Project.  Vastar  will  drill, 
complete,  and  produce  a  total  of  10 
wells  in  the  subject  blocks.  All  of  the 
wells  will  share  a  common  surface 
location  (a  truss  spar  floating 
production  system)  in  Mississippi 
Canyon,  Block  127. 

The  Horn  Mountain  truss  spar  is  a 
manned  floating  production  facility  that 
will  be  permanently  anchored  on 
location  by  a  9-leg,  taut  catenary  system 
composed  of  conventional  wire,  chain, 
and  anchor  piles.  The  hull  portion  of 
the  spar  measures  approximately  106 
feet  in  diameter  and  has  an  overall 
length  of  555  feet.  During  the  proposed 
operations,  approximately  35-50 
personnel  may  be  engaged  in  designated 
activities. 

The  water  depth  at  the  truss  spar 
location  is  approximately  5,423  feet. 
The  project  will  use  an  existing  onshore 
support  base  in  Venice,  Louisiana,  to 
support  the  proposed  activities. 

Oil  and  gas  produced  at  the  Horn 
Moimtain  project  will  be  transported  off 
lease  by  right-of-way  pipelines.  These 
pipelines  will  connect  with  existing 
offshore  infrastructure  for  final  transport 
to  shore. 

The  proposed  action  analyzed  in  the 
EA  will  be  the  development  plan  as 
proposed  by  Vastar.  Alternatives  will 
include  the  proposed  action  with 
additional  mitigations  and  no  action 
(i.e.,  disapproval  of  the  plan).  The 
analyses  in  the  EA  will  examine  the 
potential  environmental  effects  of  the 
proposal  and  alternatives. 

Public  Comments 

The  MMS  requests  interested  parties 
to  submit  comments  regarding  issues 
that  should  be  addressed  in  the  EA  to 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  Office  of  Leasing 
and  Environment,  Attention:  Regional 
Supervisor  (MS  5410),  1201  Ehnwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394.  Comments  must  be 
submitted  no  later  than  30  days  bom  the 
publication  of  this  Notice. 

Dated:  September  28,  2001. 
Chris  C.  Dynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Hegion. 
IFR  Doc.  01-27104  Filed  10-26-01;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-41 7-421  and 
731-TA-953-963  (Preliminary)] 

CartxNi  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Turkey,  UKraine,  and  Venezuela 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  703(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey  of  carbon  and 
certain  alloy  steel  wire  rod  ^  that  are 
alleged  to  be  subsidized  by  the 
Governments  of  Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey.  The  Commission  also 
determines,  pursuant  to  section  733(a) 
of  the  Act  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine  of  carbon  and 
certain  alloy  steel  wire  rod  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).  The 
Commission  also  determines, ^  pursuant 
to  section  771{24)(A)  of  the  Act  (19 


'The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'  The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled  products  of 
carbon  steel  and  alloy  steel,  in  coils,  of 
approximately  round  cross  section,  5.0  mm  or  more, 
but  less  than  19.0  mm,  in  solid  cross-sectional 
diameter.  Specifically  excluded  are  steel  products 
possessing  the  above-noted  physical  characteristics 
and  meeting  the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  definitions  for  (a)  stainless 
steel:  (b)  tool  steel:  (c)  high  nickel  steel:  (d)  ball 
bearing  steel:  and  (e)  concrete  reinforcing  bars  and 
rods.  Also  excluded  are  (f)  free  machining  steel 
products  (i.e..  products  that  contain  by  weight  one 
or  more  of  the  following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of  bismuth,  0.08 
percent  or  more  of  sulfur,  more  than  0.04  percent 
of  phosphorous,  more  than  0.05  percent  of 
selenium,  or  more  than  0.01  percent  of  tellurium). 
All  products  meeting  the  physical  description  of 
subject  merchandise  that  are  no*  <:pecifically 
excluded  are  included  in  the  scope.  The  subject 
merchandise  is  provided  for  in  HTS  subheadings 
7213.91,  7213.99,  7227.20,  and  7227.90.60. 

'Commissioner  Lynn  M.  Bragg,  however,  further 
finds  that  subject  imports  of  wire  rod  from  Egypt. 
South  Africa,  and  Venezuela  will  imminently 
exceed  the  statutory  negligibility  threshold,  and 
makes  an  affirmative  threat  determination  with 
respect  to  such  imports. 


U.S.C.  1677(24)(A)),  that  imports  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Egypt,  South  Africa,  and 
Venezuela  that  are  alleged  to  be  sold  in 
the  United  States  at  LTFV  are  negligible, 
and  its  investigations  with  regard  to 
those  coimtries  are  thereby  terminated 
pursuant  to  section  733(a)  of  the  Act. 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce  of 
affirmative  preliminary  determinations 
in  the  investigations  under  sections 
703(b)  and  733(b)  of  the  Act,  or,  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  sections  705(a)  and 
735(a)  of  the  Act.  Parties  that  filed 
entries  of  appearance  in  the  preliminary 
phase  of  the  investigations  need  not 
enter  a  separate  appearance  for  the  final 
phase  of  the  investigations.  Industrial 
users,  and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consimier  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidiunping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  August  31,  2001,  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  coimsel  on  behaff  of  Co- 
Steel  Raritan,  Inc.,  Perth  Amboy,  NJ;  GS 
Industries,  Inc.,  Charlotte,  NC;  Keystone 
Consolidated  Industries,  Inc.,  Dallas  TX; 
and  North  Star  Steel  Texas,  Inc.,  Edina, 
MN,  alleging  that  an  industry  in  the 
'  United  States  is  materially  injured  by 
reason  of  subsidized  imports  of  carbon 
and  certain  alloy  steel  wire  rod  from 
Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey  and  LTFV  imports 
of  carbon  and  certain  alloy  steel  wire 
rod  bom  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela.  Accordingly, 
effective  August  31,  2001,  the 
Commission  instituted  investigations 
Nos.  701-TA-41 7-421  and  731-TA- 
953-963  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 


public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  10,  2001 
(66  FR  47036).  The  conference  was  held 
in  Washington,  DC,  on  September  21. 
2001 ,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  October 
15,  2001.  The  views  of  the  Commission 
are  contained  in  USfTC  Publication 
3456  (October  2001),  entitled  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Brazil,  Canada,  Egypt,  Germany, 
Indonesia.  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Turkey, 
Ukraine,  and  Venezuela:  Investigations 
Nos.  701-TA-417-421  and  731-TA- 
953-963  (Preliminary). 

By  order  of  the  Commission. 

Issued:  October  23,  2001. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-27063  Filed  10-26-01;  8:45  am) 

BtLUNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

nnv.  No.  337-TA-435] 

In  tt>e  Matter  of  Certain  Integrated 
Repeater*,  Switches,  Transceivers, 
and  Products  Containing  Same;  Notice 
of  Issuance  of  Limited  Exclusion  Order 

agency:  U.S.  International  Trade 

Commission. 

ACnON:  Notice. 

summary:  Notice  is  hereby  given  that . 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liberman,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington.  DC  20436,  telephone  (202) 
205-3115.  Copies  of  the  public  versions 
of  the  Commission's  opinion  and  all 
other  nonconfidential  documents  in  the 
record  of  this  investigation  are  or  will  be 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
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obtained  by  contacting  tbe 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 

SUPPt^MENTARY  INFORMATION:  This 
patent-based  section  337  investigation 
was  instituted  on  August  23,  2000. 
based  upon  a  complaint  filed  on  July  20, 
2000,  by  Intel  Corporation  ("Intel")  and 
Level  Chie  Commimications,  Inc. 
(•'Level  One").  65  FR  51327  (Aug.  23, 
2000).  The  respondent  is  Altima 
Commimications,  Inc.  ("Altima").  A 
second  patent-based  section  337 
investigation  naming  Altima  as  a 
respondent  was  instituted  on  April  24, 
2000.  based  upon  a  complaint  filed  by 
Level  One  on  March  23,  2000,  and 
supplemented  on  April  13,  2000.  65  FR 
21789  (Apr.  24,  2000).  On  August  24. 

2000.  the  presiding  administrative  law 
judge  (ALJ)  issued  an  order 
consolidating  the  two  investigations. 
From  April  lb.  2001.  through  April  30, 

2001,  the  ALJ  held  an  evidentiary 
hearing.  On  July  19.  2001.  the  ALJ 
issued  a  final  initial  determination  (ID) 
finding  that  respondent  Altima  has 
violated  section  337  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1337),  by 
infringing  certain  claims  of  two  of 
complainants'  asserted  patents. 
Specifically,  the  ALJ  found  that:  (1) 
There  has  been  importation  and  sale  of 
the  accused  products;  (2)  complainants 
practice  the  patents  in  controversy  and 
satisfy  the  domestic  industry 
requirements  of  section  337;  (3)  certain 
of  the  claims  in  issue  are  valid;  (4)  the 
accused  imported  products  directly 
infringe  certain  of  the  claims  in  issue; 
and  (5)  respondent  has  induced 
infringement  of  certain  of  the  claims  in 
issue.  Based  on  these  findings,  the  ALJ 
concluded  there  was  a  violation  of 
section  337.  The  ALJ  recommended 
issuance  of  a  limited  exclusion  order. 

Complainants  Intel  and  Level  One 
and  respondent  Altima  filed  petitions 
for  review  of  various  portions  of  the 
ALJ's  final  ID,  and  opposed  each  others' 
petitions  for  review.  The  Conmiission 
investigative  attorney  (lA)  did  not 
petition  for  review  of  the  final  ID,  but 
opposed  the  other  parties'  petitions  for 
review.  On  September  5,  2001,  the 
Commission  determined  not  to  review 
the  ALJ's  final  ID  and  issued  a  notice  to 
that  effect.  66  Fed.  Reg.  47037  (Sep.  10, 
2001). 

Having  determined  that  a  violation  of 
section  337  has  occurred  in  the 


importation,  sale  for  importation,  or  sale 
in  the  United  States  of  the  accused 
integrated  repeaters,  as  well  as 
integrated  repeaters  and  switches  in 
plastic  ball  grid  array  (PBGA)  packages, 
the  Commission  considered  the  issues 
of  the  appropriate  form  of  relief, 
whether  the  public  interest  precludes 
issuance  of  such  relief,  and  the  bond 
during  the  60-day  Presidential  review 
period. 

The  Commission  determined  that  a 
limited  exclusion  order  prohibiting  the 
importation  of  the  accused  integrated 
repeaters,  and  circuit  boards  and 
cariiers  containing  such  devices,  as  well 
as  integrated  repeaters,  switches  and 
other  products  in  PBGA  packages,  and 
circuit  boards  and  carriers  containing 
such  devices,  and  directed  to 
respondent  Altima  is  the  appropriate 
form  of  relief.  The  Commission  further 
determined  that  the  statuturay  public 
interest  factors  don  not  preclude  the 
issuance  of  such  relief,  and  that 
respondent's  bond  under  the  limited 
exclusion  order  shall  be  in  the  amount 
of  100  percent  of  the  entered  value  of 
the  imported  articles. 

This  action  is  teiken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.50  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.50). 

Dated:  Issued:  October  24.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary'. 

|FR  Doc.  01-27167  Filed  10-26-01;  8:45  am) 
BILLING  COOE  702IM)2-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comments  Requested 

action:  60 — day  notice  of  information 
collection  under  review;  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired— National  Youth  Gang  Survey. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  (OJP),  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 


Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  until 
December  28,  2001.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Phelan  Wyrick,  (202) 
353-9254,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  810  Seventh  Street,  NW., 
Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of  • 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the   ■ 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

.(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
National  Youth  Gang  Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Juvenile  Justice,  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
law  enforcement  agencies.  Other:  None. 
This  collection  will  gather  information 
related  to  youth  and  their  activities  for 
research  and  assessment  purposes. 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  there 
will  be  3,000  respondents.  It  is 
estimated  that  each  survey  will  take  15 
minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associates  with  the 
collection:  An  estimate  of  the  total  hour 
burden  to  conduct  this  survey  is  750 
hours. 

If  additional  is  required  contact: 
Brenda  E.  Dyer,  Department  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  Suite  1600,  601  D 
Street  NW,  Washington,  DC  20530. 

Dated:  October  23,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  01-27091  Filed  10-26-01;  8:45  am] 
BHJJNG  COOE  4410-18-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Number:  D-10616] 

Proposed  Amendment  To  i>rohiblted 
Transaction  Exemption  (PTE)  79-15 
(44  FR  26979,  May  8, 1979);  PTE  80-26 
(45  FR  28545,  April  29, 1980);  PTE  80- 
83  (45  FR  73189,  Novambar  4, 1980); 
PTE  81-6  (45  FR  7527,  January  23, 
1981  (aa  amended  at  52  FR  18754,  May 
19, 1987));  PTE  81-8  (46  FR  7511, 
January  2i,  1961  (as  amandad  by  50 
FR  14043,  April  9, 1985));  PTE  82-63 
(47  FR  14804,  April  6, 1982);  PTE  83- 
1  (48  FR  895,  January  7, 1983);  PTE  84- 
14  (49  FR  9494,  March  13, 1984)  PTE 
88-59  (53  FR  24811,  June  30, 1988); 
PTE  91-38  (56  FR  31966,  July  12, 
1991);  PTE  95-60  (60  FR  35925,  July 
12, 1995);  PTE  96-62  (61  FR  39988, 
July  31. 1996) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  proposed  amendment 
to  certain  class  exemptions. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  amendment  to  certain  class 
exemptions.  The  proposed  amendment 
would  define  the  term  "employee 
benefit  plan",  as  such  term  is  used  in 
certain  class  exemptions,  to  include 
plans  described  in  section  4975(e)(1)  of 
the  Internal  Revenue  Code  of  1986  (the 
Code).  If  adopted,  the  proposed 


amendment  would  affect  individuals 
with  beneficial  interests  in  such  plans, 
as  well  as  the  financial  institutions  that 
provide  services  and  products  to  the 
plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  should  be  received 
by  the  Department  on  or  before 
December  13,  2001.  If  adopted,  the 
proposed  amendment  would  be 
effective  as  of:  May  1, 1979  with  respect 
to  PTE  79-15;  January  1, 1975  with 
respect  to  PTE  80-26;  December  1. 1980 
with  respect  to  Section  1(B)  of  PTE  80- 
83  (the  amendment  would  be  effective 
January  1, 1975  with  respect  to  the 
remainder  of  PTE  80-83);  January  23, 
1981  with  respect  to  PTE  81-6;  January 
1,  1975  with  respect  to  PTE  81-8;  April 
6, 1982  with  respect  to  PTE  82-63; 
January  1, 1975  with  respect  to  PTE  83- 
1;  December  21, 1982  with  respect  to 
PTE  84-14;  January  1,  1975  with  respect 
to  PTE  88-59;  July  1, 1990  with  respect 
to  PTE  91-38;  January  1, 1975  with 
respect  to  PTE  95-60;  and  July  31, 1996 
with  respect  to  PTE  95-62. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
three  copies)  should  be  addressed  to  the 
U.S.  Department  of  Labor,  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649,  200  Constitution  Avenue,  NW. 
Washington,  DC  20210.  (Attention:  D- 
10616). 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Motta,  Office  Oi 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  219-«971, 
(this  is  not  a  toll-free  number):  or  Paul 
Mannina,  Plan  Benefits  Security 
Division,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor  (202)  693-5600. 
(This  is  not  a  toll-&«e  number). 
SUPPIEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
to  PTE  79-15:  PTE  80-26;  PTE  80-83; 
PTE  81-6:  PTE  81-8:  PTE  82-63;  PTE 
83-1;  PTE  84-14;  PTE  88-59;  PTE  91- 
38;  PTE  95-60;  and  PTE  96-62.  These 
class  exemptions  provide  relief  finm 
certain  of  the  restrictions  described  in 
section  406  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA), 
and  the  taxes  imposed  by  sections 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  a  parallel  provision  described  in 
section  4975(c)(1)(A)  through  (F)  of  the 
Code,  provided  that  the  conditions  of 
the  relevant  exemption  have  been  met. 
The  Department  is  proposing  to  amend 
the  above-described  exemptions  on  its 
own  motion,  pursuant  to  section  408(a) 
of  ERISA  and  section  4975(c)(2)  of  the 


Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836.  August 
10, 1990). 

The  class  exemptions  described  in 
this  proposed  amendment  do  not  define 
the  term  "employee  benefit  plan".  As  a 
result,  the  Department  has  become 
increasingly  aware  of  uncertainty 
regarding  the  scope  of  these  class 
exemptions.  To  address  this 
uncertainty,  the  Department  has 
determined  to  amend  each  exemption  in 
order  to  define  the  term  "employee 
benefit  plan"  and  "plan"  as  used 
therein. 

Prior  to  the  effective  date  of 
Reorganization  Plan  No.  4  of  1978  (5 
U.S.C.  App.  1  (1996))  (the 
Reorganization  Plan),  exemptions 
granted  pursuant  to  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  were  issued  jointly  by  the 
Department  of  Labor  (the  Department) 
and  the  Internal  Revenue  Service  (the 
Service).  A  number  of  class  exemptions 
issued  jointly  by  the  Department  and 
Service  did  not  define  the  term 
"employee  benefit  plan"  and  "plan"  as 
contained  therein.  Given  the  dual  nature 
of  the  authority  used  to  grant  these 
exemptions,  a  number  of  practitioners 
believed  that  references  to  "employee 
benefit  plan"  and  "plan"  in  these  pre- 
Reorganization  Plan  class  exemptions 
included  employee  benefit  plans 
described  in  section  3(3)  of  ERISA  >  and 
plans  described  in  section  4975(e)(1)  of 
the  Code. 2 

After  consultation  with  the  Service, 
the  Department  has  determined  that 
plans  described  in  section  4975(e)(1)  of 
the  Code  are  included  within  the  scope 
of  relief  provided  by  the  following  class 
exemptions: 

PTE  75-1,  40  FR  50845  (1975): 

PTE  77-4.  42  FR  18732  (1977); 

PTE  77-7,  42  FR  31575  (1977),  amended  and 
redesignated  as  PTE  92-5  by  57  FR  5019 
(1992);  PTE  77-8.  42  FR  31574  (1977). 
amended  and  redesignated  as  PTE  92-6.  57 


1  Section  3(3)  of  ERISA  provides  that  the  term 
"employee  benefit  plan"  or  "plan"  means  an 
employee  welfare  benefit  plan  or  an  employee 
pension  benefit  plan  or  a  plan  which  is  txjth  an 
employee  welfare  benefit  plan  and  an  employee 
pension  benefit  plan. 

'Section  4975(e)(l|  of  the  Code  provides  that,  for 
purposes  of  that  Code  section,  the  term  "plan" 
means:  (A)  A  trust  described  in  Code  section  401(a) 
which  forms  a  part  of  a  plan,  or  a  plan  described 
in  Code  section  403(a).  which  trust  or  plan  is 
exempt  from  tax  under  section  501(a);  (B)  an 
individual  retirement  account  described  in  Code 
section  400(a):  (C)  an  individual  retirement  annuity 
described  in  section  Code  408(b);  (D)  a  medical 
savings  account  described  in  Code  section  220(d); 
(E)  an  education  individual  retirement  account 
described  in  Code  section  530.  or  (f)  a  trust,  plan, 
account,  or  annuity  which,  at  any  lime,  has  been 
determined  by  the  Secretary  to  be  described  in  any 
preceding  subparagraph  of  this  paragraph 
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FR  5189  (1992);  PTE  77-9,  42  FR  32395 
(1977),  amended  and  redesignated  as  PTE 
84-24,  49  FR  13208  (1984);  and  PTE  78- 
19,  43  FR  59915  (1978).  amended  and 
redesignated  as  PTE  90-1,  55  FR  2891 
(1990). 


Exemptions  issued  subsequent  to  the 
effective  date  of  the  Reorganization 
Plan,  however,  were  not  issued 
pursuant  to  the  dual  authority  of  the 
Department  and  the  Service.  In  this 
regard,  section  102  of  the 
Reorganization  Plan  generally 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions 
under  section  4975(c)(2)  of  the  Code  to 
the  Secretary  of  Labor.  As  a  result,  class 
exemptions  granted  after  the  effective 
date  of  the  Reorganization  Plan  were 
issued  pursuant  to  the  sole  authority  of 
the  Department. 

Practitioners  have  noted  that  the 
Department,  when  issuing  post- 
Reorganization  Plan  class  exemptions, 
did  not  always  expressly  define  the  term 
"employee  benefit  plan"  and  "plan",  as 
used  therein.  The  practitioners  noted 
that,  given  that  such  exemptions  were 
issued  solely  by  the  Department,  it 
remains  unclear  whether  the  term 
"employee  benefit  plan"  includes  a 
"plan"  which  is  not  subject  to  Title  I  of 
ERISA  but  is  otherwise  described  in 
section  4975(e)(1)  of  the  Code. 

For  example,  practitioners  cite 
uncertainty  regarding  whether  IRAs  and 
Keogh  Plans  are  within  the  scope  of  the 
above-referenced  exemptions.  In  this 
regard,  the  practitioners  note  that,  while 
most  IRAs  and  Keogh  Plans  are 
excluded  from  the  term  "employee 
benefit  plan"  for  purposes  of  ERISA 
section  3(3), ^  such  entities  may  be 
includable  within  the  term  "plan"  for 
purposes  of  Code  section  4975(e)(1). 
The  practitioners,  therefore,  seek 
clarification  as  to  whether  IRAs  and 
Keogh  Plans  are  "employee  benefit 
plans"  for  purposes  of  the  relevant  class 
exemptions. 

In  consideration  of  this  uncertainty, 
the  Department  is  proposing  to  clarify 
the  scope  of  relief  provided  by  the 
aforementioned  class  exemptions  by 
defining  the  terms  "employee  benefit 
plan"  and  "plan"  to  include  plans 
described  in  Code  section  4975(e)(1). 
The  Department  notes  that  such 
clarification  is  consistent  with  the 
Department's  longstanding  intent  to 
include  IRA  and  Keogh  Plans  within  the 
meaning  of  the  terms  "employee  benefit 
plan"  and  "plan"  with  respect  to  the 
enumerated  class  exemptions.     . 


'  See  29  CFR  2510.3-2(d)  and  29  CFR  2510.3- 
3(b). 


Notice  to  Interested  Persons 

Because  many  participants  in  plans 
described  in  section  4975(e)(1)  of  the 
Code,  as  well  as  financial  institutions, 
could  conceivably  be  considered 
interested  persons,  the  only  practical 
form  of  notice  is  publication  in  the 
Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  trapsaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
ERISA  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties  with 
respect  to  the  plan  solely  in  the  interests 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
ERISA;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries. 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  plans  and  their 
participants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  of  such 
plans. 

(3)  The  proposed  amendment,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transaction  is  in  fact  a  prohibited 
transaction. 

(4)  If  granted,  the  proposed 
amendment  will  be  applicable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met. 

Written  Comments  and  Hearing 
Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendment  to  the  address  and  within 


the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendment.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 

Proposed  Amendment 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10, 1990),  the 
Department  proposes  to  amend  the 
following  class  exemptions  as  set  forth 
below: 

1.  PTE  79-15  is  amended  by  adding 
the  following  paragraph  at  the  end  of 
the  exemption  to  read  as  follows:  For 
purposes  of  this  exemption,  the  terms 
"employee  benefit  plan"  and  "plan" 
refer  to  an  employee  benefit  plan 
described  in  ERISA  section  3(3)  and/or 
a  plan  described  in  section  4975(e)(1)  of 
the  Code. 

2.  PTE  80-26  is  amended  by  adding 
the  following  paragraph  at  the  end  of 
the  exemption  to  read  as  follows:  For 
purposes  of  this  exemption,  the  terms 
"employee  benefit  plan"  and  "plan" 
refer  to  an  employee  benefit  plan 
described  in  ERISA  section  3(3)  and/or 
a  plan  described  in  section  4975(e)(1)  of 
the  Code. 

3.  PTE  80-83  is  amended  by  adding 
the  following  paragraph  4.  to  Section  II. 
b.  to  read  as  follows:  4.  For  purposes  of 
this  exemption,  the  terms  "employee 
benefit  plan"  and  "plan"  refer  to  an 
employee  benefit  plan  described  in 
section  3(3)  of  ERISA  and/or  a  plan 
described  in  section  4975(e)(1)  of  the 
Code. 

4.  PTE  81-6  is  amended  by  adding  the 
following  paragraph  at  the  end  of  the 
exemption  to  read  as  follows:  For 
purposes  of  this  exemption,  the  terms 
"employee  benefit  plan"  and  "plan" 
refer  to  an  employee  benefit  plan 
described  in  ERISA  section  3(3)  and/or 
a  plan  described  in  section  4975(e)(1)  of 
the  Code. 

5.  PTE  81-8  is  amended  by  adding  the 
following  paragraph  at  the  end  of  the 
exemption  to  read  as  follows:  For 
purposes  of  this  exemption,  the  terms 
"employee  benefit  plan"  and  "plan" 
refer  to  an  employee  benefit  plan 
described  in  ERISA  section  3(3)  and/or 
a  plan  described  in  section  4975(e)(1)  of 
the  Code. 

6.  PTE  82-63  is  amended  by  adding 
the  following  paragraph  (4)  to  section  II. 
Definitions  to  read  as  follows:  (4)  For 
piuposes  of  this  exemption,  the  terms 
"employee  benefit  plan"  and  "plan" 
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refer  to  an  employee  benefit  plan 
described  in  ERISA  section  3(3)  and/or 
a  plan  described  in  section  4975(e)(1)  of 
the  Code. 

7.  PTE  83-1  is  amended  by  adding  the 
following  paragraph  I.  to  Section  III. 
Definitions  to  read  as  follows:  I.  For 
purposes  of  this  exemption,  the  terms 
"employee  benefit  plan"  and  "plan" 
refer  to  an  employee  benefit  plan 
described  in  ERISA  section  3(3)  and/or 
a  plan  described  in  section  4975(e)(1)  of 
the  Code. 

8.  PTE  84-14  is  amended  by  adding 
the  following  paragraph  (n)  to  Part  V — 
Definitions  and  General  Rules  to  read  as 
follows:  (n)  The  terms  "employee 
benefit  plan"  and  "plan"  refer  to  an 
employee  benefit  plan  described  in 
section  3(3)  of  ERISA  and/or  a  plan 
described  in  section  4975(e)(1)  of  the 
Code. 

9.  PTE  88-59  is  amended  by  adding 
the  following  paragraph  (F)  to  Section 
in.  Definitions  to  read  as  follows:  (F) 
The  terms  "employee  benefit  plan"  and 
"plan"  refer  to  an  employee  benefit  plan 
described  in  section  3(3)  of  ERISA  and/ 
or  a  plan  described  in  section  4975(e)(1) 
of  the  Code. 

10.  PTE  91-38  is  amended  by  adding 
the  following  paragraph  (k)  to  Section 
IV — ^Definitions  and  General  Rules  to 
read  as  follows:  The  terms  "employee 
benefit  plan"  and  "plan"  refer  to  an 
employee  benefit  plan  described  in 
section  3(3)  of  ERISA  and/or  a  plan 
described  in  section  4975(e)(1)  of  the 
Code. 

11.  PTE  95-60  is  amended  by  adding 
the  following  paragraph  (j)  to  Section 
V — Definitions  to  read  as  follows:  (j) 
The  terms  "employee  benefit  plan"  and 
"plan"  refer  to  an  employee  benefit  plan 
described  in  section  3(3)  of  ERISA  and/ 
or  a  plan  described  in  section  4975(e)(1) 
of  the  Code. 

12.  PTE  96-62  is  amended  by  adding 
paragraph  (g)  to  Section  IV:  Definitions 
to  read  as  follows:  (g)  For  purposes  of 
this  exemption,  the  terms  "employee 
benefit  plan"  and  "plan"  refer  to  an 
employee  benefit  plan  described  in 
section  3(3)  of  ERISA  and/or  a  plan 
described  in  section  4975(e)(1)  of  the 
Code. 

Signed  at  Washington,  DC,  this  23rd  day  of 
October  2001. 
Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor 

[FR  Doc.  01-27062  Filed  10-26-01;  8:45  am] 

BNJJNOCOOC  4S10-29-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DOCKET  NO.  50-285] 

Omaha  Public  Powrer  District;  Notice  of 
Wlttidrawi  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Omaha  Public 
Power  District  (OPPD/the  licensee)  to 
withdraw  its  October  27,  2000, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-40 
for  the  Fort  Calhoun  Station,  Unit  1, 
located  in  Washington  County, 
Nebraska. 

The  proposed  amendment  would 
have  eliminated  the  refueling 
requirement  for  the  13.8  kV 
transmission  line  surveillance  test.  Fort 
Calhoim  receives  161  kV  and  345  kV 
off-site  power  from  the  switchyard  at 
the  plant  site.  Power  frtjm  a  13.8  kV 
supply  is  also  available  in  the 
switchgear  room.  The  ability  to  use  the 
13.8  kV  power  supply,  originally  a 
construction  power  supply,  was  added 
to  the  technical  specifications  (TSs) 
during  the  licensing  of  the  Fort  Calhoun 
Station  because  in  the  NRC's  review  of 
the  Fort  Calhoun  Final  Safety  Analysis 
Report,  it  was  noted  that  the  345  kV 
lines  passed  over  the  161  kV  lines,  and 
should  a  345  kV  line  fall  for  any  reason, 
the  161  kV  line  might  also  be  lost.  OPPD 
maintained  that  this  line  is  not  capable 
of  supplying  post-design  basis  accident 
loads  and  it  is  not  credited  in  the 
licensing  basis  for  mitigation  of  design 
basis  accidents.  In  addition.  OPPD 
stated  the  surveillance  test  places  a 
significant  burden  upon  the  operating 
crew  and  involves  the  switching  of 
many  components.  After  several 
discussions  with  the  staff,  OPPD  has 
decided  to  withdraw  this  request  to  re- 
evaluate the  basis  for  this  TS  change. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  27, 
2000  (65  FR  81927).  However,  by  letter 
dated  October  5,  2001,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  27,  2000,  and 
the  licensee's  letter  dated  October  5, 
2001,  which  withdrew  the  application 
for  the  license  amendment.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 


from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/NRC/ADAMS/ 
index/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  Public  Document  Room  (PDR) 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737  or  by  email  to 
pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  23rd  dav 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

Project  Manager,  Section  2.  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-27158  Filed  10-26-01:  8:45  am) 
BILUNG  CODE  7S«>-01-# 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Revised 

The  agenda  for  the  487th  ACRS 
meeting  scheduled  to  be  held  on 
November  8-10.  2001.  has  been  revised 
to  reflect  the  changes  noted  below. 
Notice  of  this  meeting  was  previously 
published  in  the  Federal  Register  on 
Tuesday,  October  23,  2001  (66  FR 
53645). 

FRIDAY.  NOVEMBER  9.  2001 

•  The  Committee  will  meet  with  NRC 
Commissioner  McGaffigan  between  1:30 
and  2:30  p.m.  to  discuss  items  of  mutual 
interest. 

•  Discussion  of  other  items  (Futiire 
ACRS  Activities/Report  of  the  Planning 
and  Procedures  Subcommittee. 
Reconciliation  of  ACRS  Comments  and 
Recommendations.  Topics  for  Meeting 
the  NRC  Commissioners,  and  Proposed 
ACRS  Reports)  will  be  held  about  an 
hour  later  than  previously  announced  in 
the  Federal  Re^ster  on  October  23, 
2001. 

The  agenda  for  Thursday,  November  8 
and  Saturday.  November  10.  2001 
remains  the  same  as  previously 
announced  in  the  Federal  Register  on 
October  23,  2001. 

For  further  information  contact:  Dr. 
Sher  Bahadur  (telephone  301-415- 
0138)  between  7:30  a.m.  and  4:15  p.m., 
EDT. 
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Dated:  October  23,  2001. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  01-27156  Filed  10-26-01;  8:45  am) 
BILLING  COOC  7590-(n-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 


Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Form  3.  0MB  Control  No.  3i35-O104,  SEC 

File  No.  270-125 
Form  4.  OMB  Control  No.  3235-0387,  SEC 

File  No.  270-126 
Form  5,  OMB  Control  No.  3235-0362,  SEC 

File  No.  270-323 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  The  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Forms  3,4,  and  5  are  filed  by  insiders 
of  public  companies  that  have  a  class  of 
securities  registered  under  section  12  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  Form  3  is  an  initial 
statement  of  beneficial  ownership  of 
securities.  Form  4  is  a  statement  of 
changes  in  beneficial  ownership  of 
securities  and  Form  5  is  an  annual 
statement  of  beneficial  ownership  of 
securities.  Approximately  29,000  issuers 
file  form  3  for  a  total  of  14,500  annual 
burden  hours.  Approximately  70,204 
issuers  file  Form  4  annually  for  a  total 
of  34,102  annual  burden  hours. 
Approximately  43,500  issuers  file  Form 
5  annually  for  a  total  of  43,500  annual 
burden  hours. 

Form  3,  Form  4,  and  Form  5 
information  collections  are  mandatory 
and  available  to  the  public  upon 
request.  Finally,  persons  who  respond 
to  these  collections  are  not  required  to 
respond  unless  the  collections  of 
information  display  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Conmiission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 


E.  Bartell,  Associate  Executive  Director, 
Office  of  hiformation  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  October  19,  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-27126  Filed  10-26-01;  8:45  am] 

BILUNG  CODE  S010-D1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-14609] 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (Excel  Legacy 
Corporation,  9.0%  Convertible 
Redeemable  Subordinated  Debentures 
(due  2004)  and  10.0%  Senior 
Redeemable  Notes  (due  2004)) 

October  24,  2001. 

Excel  Legacy  corporation,  a  Delaware 
Corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
piu'suant  to  section  1 2(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  9.0% 
Convertible  Redeemable  Subordinated 
Debentures  (due  2004)  and  10.0% 
Senior  Redeemable  Notes  (due  2004) 
("Securities"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Delaware,  in  which  it  is  incorporated 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 
The  issuer's  application  relates  solely  to 
the  Securities'  withdrawal  from  listing 
and  registration  under  section  12(b)  of 
the  Act  ^  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act." 

On  September  28,  2001,  the  Issuer 
merged  with  Price  Legacy  Corporation, 
formerly  known  as  Price  Enterprises, 
Inc.  On  October  9,  2001,  the  Board  of 
Directors  of  the  Issuer  approved 
resolutions  to  withdraw  the  Issuer's 
Securities  from  listing  on  the  Amex.  In 
making  the  decision  to  withdraw  the 


Securities  from  listing  on  the  Exchange, 
the  Issuer  considered  the  limited 
principal  amoimt  of  Securities 
outstanding,  the  limited  number  of 
shareholders,  and  the  additional 
expense  of  listing  on  the  Amex. 

Any  interested  person  may,  on  or 
before  November  13,  2001,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-27192  Filed  10-24-01;  4:39  pm] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10-25220;  812-11632] 

PIMCO  Funds,  et  al.;  Notice  of 
Application 

October  22,  2001. 

AGENCY:  Securities  and  Exchange 
Conmiission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  under  sections  6(c) 
and  17(b)  of  the  Act  for  an  exemption 
from  section  17(a)  of  the  Act,  under' 
section  6(c)  of  the  Act  for  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act, 
and  under  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act  to  permit 
certain  joint  arrangements. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  registered  management 
investment  companies  to  invest 
uninvested  cash  in  affiliated  money 
market  funds  and  to  participate  in  a 
joint  lending  and  borrowing  facility. 
The  order  would  supersede  a  prior  order 
("Prior  Order").' 


'  15  U.S.C.  7Sl{d). 
•'17CFR240.12d2-2(d). 
ns  U.S.C.  78/(b). 
*  15  U.S.C.  78A8)- 


M7GFR20O.3O-3(a)(l). 

'  Cash  Accumulation  Trust,  Investment  Company 
Act  Release  Nos.  22894  (Nov.  18. 1997)  (notice)  and 
22842  (Dec.  16. 1997)  (order). 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Notices 


54545 


APPUCANTS:  PIMCO  Funds  (d/b/a 
PIMCO  Fimds:  Pacific  Investment 
Management  Series),  PIMCO  Variable 
Insurance  Trust,  and  PIMCO  Funds: 
Multi-Manager  Series  (collectively,  the 
"Existing  Funds")  (each  Existing  Fund 
on  its  own  behalf  and  behalf  of  all 
existing  series);  PIMCO  Advisors  L.P. 
("PIMCO  Advisors")  and  Pacific 
Investment  Management  Company  LLC 
("PIMCO"),  and  any  person  controlling, 
controlled  by,  or  under  common  control 
with  PIMCO  Advisors  or  PIMCO  that 
serves  as  an  investment  adviser  to  a 
Fund  (as  defined  below)  (individually, 
"Adviser"  and  collectively,  the 
"Advisers");  and  any  future  open-end 
registered  management  investment 
company  and  its  series  for  which  an 
Adviser  serves  as  an  investment  adviser 
("Future  Funds,"  and  together  with  the 
Existing  Funds,  the  "Funds"). 

RUNG  DATES:  The  application  was  filed 
on  May  28, 1999,  and  amended  on 
October  2,  2000  and  July  23,  2001. 
Applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  reflected  in 
this  notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  requested  relief  will 
be  issued  imless  the  SEC  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  16,  2001  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicants'  840  Newport  Center 
E>rive,  Suite  300,  Newport  Beach, 
California  92660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadya  B.  Roytblat,  Assistant  Director 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW..  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 


Applicants'  Representations 

1 .  Each  Existing  Fund  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
is  organized  either  as  a  Delaware  or 
Massachusetts  business  trust.  ^  The 
Money  Market  Fund,  a  series  of  PIMCO 
Funds,  holds  itself  out  to  the  public  as 
a  money  market  fund  and  is  subject  to 
the  requirements  of  rule  2a-7  under  the 
Act.  The  Money  Market  Fund  and  any 
other  open-end  Fund  that  in  the  future 
is  subject  to  the  requirements  of  rule  2a- 
7  under  the  Act,  holds  itself  out  to  the 
public  as  a  money  market  fund,  and 
relies  on  the  order,  are  referred  to  in  this 
notice  as  the  "Money  Market  Fimds". 
The  Short-Term  Fund,  a  series  of 
PIMCO  Fimds,  is  a  short-term  bond 
fimd  that  invests  in  money  market 
instnunents  and  short  maturity  fixed 
income  securities.  The  Short-Term  Fund 
and  any  other  open-end  Fund  that  in  the 
future  holds  itself  out  to  the  public  as 

a  short-term  bond  fund  and  relies  upon 
the  order  requested  herein,  and  the 
Money  Market  Funds,  are  referred  to  in 
this  notice  collectively  as  the  "Central 
Fimds".  Any  Fund  that  is  not  a  Central 
Fund  is  referred  to  herein  individually 
as  a  "Mon-Money  Market  Fund." 

2.  The  Advisers  are  registered  under 
the  Investment  Advisers  Act  of  1940 
and  serve  as  investments  advisers  to  the 
Funds.  PIMCO  is  a  subsidiary  of  PIMCO 
Advisors. 

A.  Investment  of  Cash  Balances  in  the 
Central  Funds 

1.  Each  Non-Money  Market  Fund  has, 
or  may  be  expected  to  have,  cash 
reserves  that  have  not  been  invested  in 
portfolio  securities  ("Uninvested  Cash") 
held  by  its  custodian.  Uninvested  Cash 
may  result  from  a  wide  variety  of 
sources,  including  dividends  or  interest 
received  or  portfolio  securities, 
unsettled  securities  transactions, 
reserves  held  for  investment  strategy 
purposes,  scheduled  maturity  of 
investments,  liquidation  of  investment 
securities  to  meet  anticipated 
redemptions  and  dividend  payments, 
and  new  monies  received  from 
investors. 

2.  Applicants  request  an  order  to 
permit:  (a)  each  of  the  Non-Money 
Market  Funds  to  use  their  Uninvested 
Cash  to  purchase  shares  of  the  Central 
Funds  (each  Non-Money  Market  Fund 
that  purchases  shares  of  the  Central 
Funds,  an  "Investing  Fund");  (b)  each  of 
the  Investing  Funds  to  utilize  cash 


2  All  existing  Funds  that  currently  intend  to  rely 
on  the  order  have  been  named  as  applicants,  and 
any  other  Fund  that  subsequently  may  rely  on  the 
order  will  comply  with  the  terms  and  conditions  in 
the  application. 


collateral  received  from  borrowers  in 
connection  with  its  securities  lending 
activities  ("Cash  Collateral"  and, 
together  with  Uninvested  Cash,  "Cash 
Balances")  to  purchase  shares  of  one  or 
more  Central  Fund:  and  (c)  the  Central 
Funds  to  sell  their  shares  to.  and  redeem 
their  shares  from  the  Investing  Funds. 
The  Prior  Order  permits  certain  of  the 
Non-Money  Market  Funds  to  use  their 
Cash  Balances  to  purchase  shares  of  the 
Central  Funds  (and  certain  other  money 
market  fund  and/or  short-term  bond 
fund  series),  so  long  as  the  aggregate 
investment  by  a  Non-Money  Market 
Fund  does  not  exceed  25%  of  its  total 
net  assets.  Applicants  seek  an  order  that 
would  supersede  the  Prior  Order  and 
permit  an  Investing  Fund's  aggregate 
investment  of  Cash  Balances  in  the 
Central  Funds  not  to  exceed  the  greater 
of  25%  of  the  Investing  Fund's  total 
assets  or  $10  million.  Any  such 
investment  will  be  in  accordance  with 
the  Investing  Fund's  organizational 
documents  and  investment  policies  and 
will  be  described  in  its  Statement  of 
Additional  Information  ("SAI")  and 
other  appropriate  disclosure  documents. 

B.  Interfund  Lending  Program 

1.  Under  current  arrangements,  each 
Central  Fund  may  lend  money  to  banks, 
brokers,  or  other  entities  by  entering 
into  repurchase  agreements  or 
purchasing  other  short-term 
instruments.  In  addition,  the  Non- 
Money  Market  Funds  may  borrow 
money  from  the  same  or  other  banks  for 
temporary  or  emergency  purposes  to 
satisfy  redemption  requests  or  to  cover 
unanticipated  cash  shortfalls,  such  as 
when  cash  payments  for  a  portfolio 
security  sold  by  a  Non-Money  Market 
Fund  has  been  delayed.  Currently,  the 
Non-Money  Market  Funds  have  credit 
arrangements  with  their  custodian 
under  which  the  custodian  may,  but  is 
not  obligated  to,  lend  money  to  the  Non- 
Money  Market  Funds  to  meet  the  Non- 
Money  Market  Funds'  temporary  or 
emergency  cash  needs.  The  Non-Money 
Market  Funds  may  also  borrow  money 
from  banks,  brokers,  and  other  entities 
by  entering  into  reverse  repurchase 
agreements  and  economically  similar 
transactions. 

2.  If  the  Non-Money  Market  Funds 
borrow  money  &t}m  any  bank  under 
their  current  arrangements  or  under 
other  credit  arrangements,  the  Non- 
Money  Market  Funds  will  pay  interest 
on  the  borrowed  cash  at  a  significantly 
higher  rate  that  the  rate  that  would  be 
earned  by  the  Central  Funds  on 
investments  in  repurchase  agreements 
and  other  short-term  instruments  of  the 
same  maturity  as  the  bank  loan. 
Applicants  believe  this  differential 
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represents  the  bank's  profit  for  serving 
as  a  middleman  between  a  borrower  and 
lender.  Other  bank  loan  arrangements, 
such  as  committed  lines  of  credit, 
requires  the  Non-Money  Market  Funds 
to  pay  substantial  commitment  fees  in 
addition  to  the  interest  rate  to  be  paid 
by  the  Non-Money  Market  Funds. 

3.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
lending  agreements  {"Interfund  Lending 
Agreements")  under  which  the  Non- 
Money  Market  Funds  would  borrow 
money  from  the  Central  Funds  for 
temporary  and  emergency  purposes 
("Interfund  Loans").  Applicants  believe 
that  the  proposed  credit  facility  will 
substantially  reduce  the  Non-Money 
Market  Funds'  potential  borrowing  costs 
and  enhance  the  ability  of  the  Central 
Funds  to  earn  higher  rates  of  interest  on 
short-term  lendings.  The  Non-Money 
Market  Funds  will  be  free  to  maintain 
any  existing  line  of  credit  or  other 
borrowing  arrangement  currently 
provided  by  their  custodian  or  establish 
committed  lines  of  credit  or  other 
borrowing  arrangements  with  banks. 

4.  Appficants  anticipate  that  the 
credit  facility  will  provide  a  Non-Money 
Market  Fund  with  significant  savings 
when  the  cash  position  of  the  Non- 
Money  Market  Fund  is  insufficient  to 
meet  temporary  cash  requirements.  This 
situation  could  arise  when  redemptions 
exceed  anticipated  volumes  and  the 
Non-Money  Market  Funds  have 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  the  Non-Money 
Market  Funds  liquidate  portfolio 
securities  to  meet  redemption  requests, 
which  normally  are  effected 
immediately,  they  often  do  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  will 
provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

5.  Applicants  also  propose  arranging 
Interfimd  Loans  when  a  sale  of 
securities  fails  due  to  circumstances 
such  as  a  delay  in  the  delivery  of  cash 
to  the  Non-Money  Market  Fund's 
custodian  or  improper  delivery 
instructions  by  the  broker  effecting  the 
transaction  (a  "sales  fail").  In  such 
circumstances,  a  cash  shortfall  could 
result  if  the  Non-Money  Market  Fimd 
has  undertaken  to  purchase  a  security 
within  the  proceeds  from  securities 
sold.  When  a  Non-Money  Market  fund 
experiences  a  cash  shortfall,  the 
custodian  typically  extends  temporary 
credit  to  cover  the  shortfall  and  the 
Non-Money  Market  Fund  incurs 
overdraft  charges.  Alternatively,  the 
Non-Money  Market  Fund  could  fail  on 
its  intended  purchase  due  to  lack  of 


funds  from  the  previous  sale,  resulting 
in  additional  cost  to  the  Non-Money 
Market  Fund,  or  sell  a  security  on  a 
same  day  settlement  basis,  earning  a 
lower  return  on  the  investment.  Use  of 
the  credit  facility  under  these 
circumstances  will  enable  the  Non- 
Money  Market  Funds  to  have  access  to 
immediate,  short-term  liquidity  without 
incurring  custodian  overdraft  or  other 
charges. 

6.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  sales  fails  and  other  cash 
shortfalls,  under  the  proposed  credit 
facility  a  Non-Money  Market  Fund 
would  pay  lower  interest  rates  than 
those  offered  by  banks  on  short-term 
loans.  In  addition,  by  making  short-term 
cash  loans  directly  to  Non-Money 
Market  Funds,  the  Central  Funds  will 
earn  interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from 
investments  on  repurchase  agreements 
or  other  short-term  instruments.  Thus, 
Applicants  assert  that  the  proposed 
credit  facility  would  benefit  both  the 
Central  Funds  and  the  Non-Money 
Market  Fimds. 

7.  The  interest  rate  charged  to  the 
Non-Money  Market  Funds  on  any 
Interfund  Loan  (the  "Interfund  Loan 
Rate")  will  be  the  average  of  the  "Repo 
Rate"  and  the  "Bank  Loan  Rate"  (both 
as  defined  below).  The  Repo  Rate  for 
any  day  will  be  the  highest  rate 
available  to  the  Central  Fimds  from 
investments  in  overnight  repurchase 
agreements.  The  Bank  Loan  Rate  for  any 
day  will  be  calculated  by  PIMCO  each 
day  an  Interfund  Loan  is  made 
according  to  a  formula  established  by 
each  Non-Money  Market  Fimd's  board 
of  trustees  or  directors  ("Board") 
designed  to  approximate  the  lowest 
interest  rate  at  which  bank  short-term 
loans  would  be  available  to  the  Non- 
Money  Market  Fimds.  The  formula 
would  be  based  on  the  publicly 
available  rate  and  would  vary  with  this 
rate  to  reflect  changing  bank  loan  rates. 
Each  Non-Money  Market  Fund's  Board 
periodically  will  review  the  continuing 
appropriateness  of  using  the  publicly 
available  rate,  as  well  as  the  relationship 
between  the  Bank  Loan  Rate  and  current 
bank  loan  rates  that  would  be  available 
to  the  Non-Money  Market  Funds.  The 
initial  formula  and  any  subsequent 
modifications  will  be  subject  to  the 
approval  of  each  Non-Money  Market 
Fund's  Board. 

8.  The  Interfund  Loans  would  be 
administered  by  PIMCO.  Under  the 
Interfund  Lending  Agreements,  the 
portfolio  managers  for  each 
participating  Fund  may  provide 
standing  instructions  to  participate 
daily  as  a  borrower  or  lender.  On  each 


business  day,  PIMCO  will  collect  data 
on  the  Cash  Balances  and  borrowing 
requirements  of  all  participating  Funds 
from  the  Fund's  customers.  Once  it 
determines  the  aggregate  amount  of  cash 
available  for  loans  and  borrowing 
demand,  PIMCO  will  allocate  loans 
fitjm  the  Central  Funds  among  the  Non- 
Money  Market  Funds  without  any 
further  communication  from  portfolio 
managers.  Applicants  expect  that  there 
will  be  more  available  Cash  Balances 
each  day  than  borrowing  demand.  After 
PIMCO  has  allocated  cash  for  Interfund 
Loans,  it  will  invest  any  remaining  cash 
in  accordance  with  standing 
instructions  from  each  Central  Fund's 
portfolio  manager  or  return  remaining 
amounts  for  investment  directly  by  the 
portfolio  manager  of  each  Central  Fund. 
The  Central  Funds  typically  will  not 
participate  as  borrowers  because  they 
rarely  need  to  borrow  cash  to  meet 
redemptions.  The  Central  Fimds 
typically  will  not  participate  as 
borrowers  because  they  rarely  need  to 
borrow  cash  to  meet  redemptions. 

9.  PIMCO  will  allocate  borrowing 
demand  and  cash  available  for  lending 
among  the  Funds  on  what  PIMCO 
believes  to  be  an  equitable  basis,  subject 
to  certain  administrative  procedures 
applicable  to  all  Funds,  such  as  the  time 
of  filing  requests  to  participate, 
minimum  loan  lot  sizes,  and  the  need  to 
minimize  the  number  of  transactions 
and  associated  administrative  costs.  To 
reduce  transaction  costs,  each  loan 
normally  would  be  allocated  in  a 
manner  intended  to  minimize  the 
number  of  participants  necessary  to 
complete  the  loan  transaction,  llie 
method  of  allocation  and  related 
administrative  procedures  would  be 
approved  by  each  Fund's  Board, 
including  a  majority  of  the  directors  or 
trustees  who  are  not  "interested  person" 
of  the  Fund,  as  defined  in  section 
2{a)(19)  of  the  Act  ("Independent 
Trustees"),  to  ensure  that  both  Non- 
Money  Market  Funds  and  Central  Funds 
participate  in  such  transactions  on  an 
equitable  basis. 

10.  PIMCO  will:  (a)  Monitor  the 
interest  rates  charged  and  the  other 
terms  and  conditions  of  the  Interfund 
Loans,  (b)  in  consultation  with  a  Fund's 
Adviser,  limit  to  borrowings  and  loans 
entered  into  by  each  Fund  to  ensure  that 
they  comply  with  the  Fund's  investment 
policies  and  limitations,  (c)  ensure 
equitable  treatment  of  each  Fund,  and 
(d)  prepare  quarterly  reports  to  each 
Fund's  Board  concerning  any  Interfund 
Loans  in  which  the  Funds  participate 
and  the  interest  rates  charged. 

11.  PIMCO  will  administer  the 
Interfund  Loans  as  part  of  its  duties 
under  its  existing  management  or 
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advisory  and  service  contract 
arrangements  with  each  Fund  and  wrill 
receive  no  additional  fee  as 
compensation  for  its  services. 

12.  Each  Fund's  participation  in  the 
proposed  Interfund  Loans  will  be 
consistent  with  its  organizational 
documents  and  its  investment  policies 
and  limitations,  as  disclosed  in  its 
registration  statement.  If  required  by 
law,  each  of  the  Non-Money  Market 
Funds  and  the  Central  Funds  will  obtain 
shareholder  approval  to  amend  its 
fundamental  investment  policies  to 
permit  it  to  engage  in  Interfund  Loans. 

If  the  requested  order  is  granted,  each 
Fund  will  disclose  all  material  facts 
about  its  intended  participation  in 
Interfund  Loans  in  its  SAI  and  any  other 
appropriate  disclosure  document. 

13.  In  connection  with  the  Interfund 
Loans,  applicants  request  an  order  of 
exemption  pursuant  to  Sections 
12(d)(l)a).  6(c),  and  17(b)  of  the  Act, 
and  an  order  pursuant  to  Rule  1 7d-l 
thereunder,  subject  to  certain  conditions 
and  limitations,  permitting:  (a)  Each  of 
the  Investing  Funds  to  purchase  and 
redeem  shares  of  the  Central  Funds;  (b) 
the  Central  Funds  to  sell  their  shares  to, 
and  to  redeem  their  shares  from,  each  of 
the  Investing  Funds;  and  (c)  the  Central 
Funds  to  lend  money  to  the  Non-Money 
Market  Funds. 

Applicants'  Legal  Analysis 

A.  Investment  of  Cash  Balances  in  the 
Central  Funds 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company 
representing  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or,  together  with 
the  securities  of  other  investment 
companies,  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt  any 
person,  security,  or  transaction,  or  class 
or  classes  of  persons,  securities  or 
transactions  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
the  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 


3.  Applicants  request  relief  under 
section  12(d)(l)(J)  to  permit  each 
Investing  Fund  to  use  Cash  Balances  to 
acquire  shares  of  the  Central  Funds  in 
excess  of  the  percentage  limits  in 
section  12(d)(1)(A)  of  the  Act. 
Applicants  state  that  each  Investing 
Fund's  aggregate  investment  of  Cash 
Balances  in  shares  of  the  Central  Funds 
will  not  exceed  the  greater  of  25%  of  the 
Investing  Fund's  total  assets  or  $10 
million.  Applicants'  proposal  also 
would  permit  the  Central  Funds  to  sell 
their  securities  to  the  Investing  Funds  in 
excess  of  the  percentage  limitations  in 
section  12(d)(1)(B)  of  the  Act. 
Applicants  represent  that,  other  than  to 
effect  the  Interfund  Lending 
Agreements,  the  Central  Funds  will  not 
acquire  shares  of  any  other  investment 
company  in  excess  of  the  limitations 
contained  in  s^ion  12(d)(1)(A)  of  the 
Act. 

4.  Applicants  state  that  none  of  the 
abuses  meant  to  be  addressed  by  section 
12(d)(1)(A)  is  created  by  the  proposed 
investment  of  Cash  Balances  in  the 
Central  Funds.  Applicants  state  that  the 
proposed  arrangement  will  not  result  in 
an  inappropriate  layering  of  either  sales 
charges  or  investment  advisory  fees. 
Shares  of  the  Central  Funds  sold  to  the 
Investing  Funds  will  not  be  subject  to  a 
sales  load,  redemption  fee,  distribution 
fee  under  a  plan  adopted  in  accordance 
with  rule  12b-l  under  the  Act,  or 
service  fee  (as  defined  in  rule  2830(b)(9) 
of  the  Conduct  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")).  In  addition,  in  connection 
Mrith  approving  any  advisory  contract, 
the  Board  of  each  investing  Fund, 
including  a  majority  of  the  Independent 
Trustees,  will  consider  to  what  extent, 
if  any,  the  advisory  fees  charged  to  the 
Investing  Fund  by  the  Adviser  should 
be  reduced  to  account  for  reduced 
services  provided  to  the  Investing  fund 
by  the  Adviser  as  a  result  of  Cash 
Balances  being  invested  in  the  Central 
Funds. 

5.  Applicants  also  state  that  there  is 
no  threat  of  redemption  to  gain  undue 
influence  over  the  Investing  funds.  The 
Advisers  will  serve  as  investment 
advisers  to  each  of  the  Investing  Funds 
and  the  Central  Funds.  Applicants  also 
state  that  due  to  the  highly  liquid  nature 
of  the  Central  Funds'  portfolios,  there 
will  be  no  need  to  maintain  any  special 
reserve  or  balances  to  meet  redemptions 
by  the  Investing  Funds. 

6.  Sections  17(a)(1)  and  17(a)(2)  of  the 
Act  make  it  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of  the 
affiliated  person  ("Second  Tier 
Affiliate"),  acting  as  principal,  to  sell  or 
purchase  any  security  to  or  from  the 


company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  to  include 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  the 
other  person;  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the  other 
person;  and  in  the  case  of  an  investment 
company,  its  investment  adviser. 

7.  Applicants  state  that,  as  members 
of  the  same  complex  of  funds,  with  a 
common  investinent  adviser  or  advisers 
that  are  under  common  control,  the 
Funds  may  be  deemed  to  be  under 
common  control  and,  thus,  the  Funds 
may  be  deemed  to  be  affiliated  persons. 
Applicants  also  state  that  because  an 
Investing  Fund  may  own  more  than  5% 
of  a  Central  Fund's  outstanding  voting 
securities,  the  Investing  Fund  and  the 
Central  Fund  may  be  deemed  to  be 
affiliated  persons  and  the  Investing 
Fund  a  Second  Tier  Affiliate  of  other 
Investing  Funds  that  own  more  than  5% 
of  the  Central  Fund's  shares.  As  a  result, 
the  sale  of  shares  of  the  Central  Funds 
to  the  Investing  Funds  and  the 
redemption  of  the  shares  would  be 
prohibited  under  section  1 7(a)  of  the 
Act. 

8.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  of  the  Act  if  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

9.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provision  of 
the  Act. 

10.  Applicants  maintain  that  their 
request  for  relief  to  permit  the  purchase 
and  redemption  of  shares  of  the  Central 
Funds  by  the  Investing  Funds  satisfies 
the  standards  in  sections  6(c)  and  1 7(b). 
Applicants  note  that  shares  of  the 
Central  Funds  will  be  purchased  and 
redeemed  at  their  net  asset  value,  the 
same  consideration  paid  and  received 
for  these  shares  by  any  other 
shareholder.  In  addition,  applicants 
state  that  the  Investing  Funds  will  retain 
their  ability  to  invest  Cash  Balances 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
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they  believe  they  can  obtain  a  higher 
rate  of  return  or  for  any  other  reason. 
Each  Central  Fund  reserves  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  its  Board  determines 
that  the  sale  will  adversely  affect  its 
portfolio  management  and  operations. 

11.  Section  17(d)  of  the  Act  and  rule 
17d-l  imder  the  Act  prohibit  an 
affiliated  person  of  an  investment 
company,  acting  as  principal,  from 
participating  in  or  effecting  any 
transaction  in  connection  with  any  joint 
enterprise  or  joint  arrangement  in  which 
the  investment  company  participates. 
Applicants  state  that  each  Investing 
Funds,  by  purchasing  shares  of  the 
Central  Fimds,  each  Adviser,  by 
managing  the  assets  of  the  Investing 
Fimds  invested  in  the  Central  Funds, 
and  the  Central  Funds,  by  seUing  shares 
to  and  redeeming  shares  from  the 
Investing  Funds,  could  be  deemed  to  be 
participants  in  a  joint  arrangement 
within  the  meaning  of  section  17(d)  and 
rule  17d-l. 

12.  Rule  17d-l  under  the  Act  permits 
the  SEC  to  approve  a  joint  transaction 
covered  by  the  terms  of  section  17(d).  In 
determining  whether  to  approve  a 
transaction,  the  SEC  considers  whether 
the  investment  company's  participation 
in  the  joint  enterprise  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act,  and  the  extent  to  which  the 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  submit  that  the 
Funds  will  participate  in  the  proposed 
transactions  on  the  same  basis  and  will 
be  indistinguishable  from  any  other 
shareholder  account  maintained  by  the 
Central  Funds  and  that  the  transactions 
will  be  consistent  with  the  Act.  Thus. 
Applicants  submit  that  the  proposed 
transactions  meet  the  standards  for 
relief  under  rule  17d-l. 

B.  Interfund  Lending  Program 

1.  Section  17(a)(3)  of  the  act  generally 
prohibits  any  affiliated  person  or 
Second  Tier  Affiliate  of  a  registered 
investment  company  from  borrowing 
money  or  other  property  from  the 
company.  Section  21(b)  of  the  Act 
generally  prohibits  any  registered 
management  investment  company  from 
"lending  money  or  other  property  to  any 
person  if  that  person  controls  or  is 
under  common  control  with  the 
company.  As  noted  above,  applicants 
state  that  the  Funds  may  be  under 
common  control  by  virtue  of  having  the 
Advisers  as  their  common  investment 
advisers,  and  may  be  affiliated  persons 
also  because  the  Non-Money  Market 
Fiuds  may  hold  more  than  5%  of  the 
shares-of  (he  Central  Funds.  As  a  result, 
the  Central  Funds  would  be  prohibited 


from  lending  to  the  Non-Money  Market 
Funds  under  sections  17(a)(3)  and  21(b) 
of  the  Act.  Applicants  request  relief 
imder  sections  6(c)  and  17(b)  of  the  Act 
from  sections  17(a)(3)  and  21(b). 

2.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  person  with 
potential  adverse  interests  to  and 
influence  over  the  investment  decisions 
of  a  registered  investment  company 
form  causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  unfairly  inure  to  the 
benefit  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  Interfund  Loans  do  not  raise 
these  concerns  because:  (a)  PIMCO  will 
administer  the  program  as  a 
disinterested  fiduciary;  (b)  all  Interfund 
Loans  will  consist  only  of  uninvested 
cash  reserves  that  the  Central  Funds 
otherwise  would  invest  in  short-term 
instruments  consistent  with  their 
investment  objectives  and  policies;  (c) 
the  Interfund  Loans  would  not  expose 
the  Non-Money  Market  Funds  or  the 
Central  Funds  to  greater  risk  than  other 
similar  investments;  (d)  the  Central 
Funds  will  receive  interest  at  a  rate 
higher  than  they  could  obtain  through 
other  similar  investments;  emd  (e)  the 
Non-Money  Market  Funds  would  pay 
interest  at  a  rate  lower  than  otherwise 
available  to  them  and  avoid  the  up-front 
commitment  fees  associated  with 
committed  lines  of  credit.  Moreover, 
applicants  submit  that  the  other 
conditions  in  the  application  would 
effectively  preclude  the  possibility  of 
any  Fund  obtaining  an  undue  advantage 
over  any  other  Fimd. 

3.  As  noted  above,  section  17(a)(1) 
generally  prohibits  an  affiliated  person 
or  a  Second  their  Affiliate  of  a  registered 
investment  company  from  selling  any 
securities  or  other  property  to  the 
compemy.  Also  as  discussed  above, 
section  12(d)(1)(A)  of  the  Act  generally 
makes  it  unlawful  for  a  registered 
investment  company  except  in 
accordance  with  the  limitations  set  forth 
in  that  section.  Applicants  state  that  the 
obligation  of  a  Non-Money  Market  Fund 
to  repay  an  Interfund  Loan  may 
constitute  a  security  under  sections 
17(a)(1)  and  12(d)(1).  Section  12(d)(l)(I) 
provides  that  the  SEC  may  exempt 
persons  or  transactions  from  any 
provision  of  section  12(d)(1)  if  and  to 
the  extent  such  exception  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b)  and  12(d)(l)(J)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 


relief  from  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

4.  Applicants  state  that  section 
12(d)(1)(A)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants  note 
that  there  would  be  no  duplicative  costs 
or  fees  to  the  Fimds  or  their 
shareholders,  and  that  PIMCO  would 
receive  no  additional  compensation  for 
its  services  in  administering  the  credit 
facility.  Applicants  also  note  that  the 
purpose  of  the  credit  facility  is  to  same 
money  for  all  participating  Fimds  by 
reducing  the  costs  paid  by  Non-Money 
Market  Funds  and  increasing  returns  for 
the  Central  Funds. 

5.  Section  18(f)(1)  prohibits  registered 
open-end  investment  companies  &t>m 
issuing  any  senior  security,  except  that 
a  company  is  permitted  to  borrow  from 
any  bank,  if  immediately  after  the 
borrowing,  there  is  an  asset  coverage  of 
at  least  300%  for  all  borrowings  of  the 
company.  Under  section  18(g)  of  the 
Act,  the  term  "senior  security"  includes 
any  bond,  debenture,  note,  or  similar 
obligation  or  instrument  constituting  a 
security  and  evidencing  indebtedness. 
Applicants  request  exemptive  relief 
from  section  18(f)(1)  of  the  Act  to  the 
limited  extent  necessary  to  implement 
the  Interfund  Loans  (because  the  Central 
Funds  are  not  banks). 

6.  Applicants  submit  that  granting 
relief  under  section  6(c)  is  appropriate 
because  the  Non-Money  Market  Funds 
will  remain  subject  to  the  requirement 
of  section  18(f)(1)  that  all  borrowings  of 
each  Non-Money  Market  Fund, 
including  combined  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  described  in  the  application, 
applicants  also  submit  that  to  allow  the 
Non-Money  Market  Funds  to  borrow 
from  the  Central  Funds  pursuant  to  the 
proposed  credit  facility  is  consistent 
with  the  purposes  and  policies  of 
section  18(f)(1). 

7.  As  noted  above,  section  17(d)  of  the 
Act  and  rule  17d-l  thereunder  generally 
prohibit  any  affiliated  person  or  Second 
Tier  Affiliate  of  a  registered  investment 
company,  when  acting  as  principal, 
from  effecting  any  joint  transaction  in 
which  the  company  participates  unless 
the  transaction  is  approved  by  the  SEC. 
Rule  17d-l  provides  that  in  passing 
upon  applications  for  exemptive  relief 
from  section  17(d),  the  SEC  will 
consider  whether  the  participation  of  a 
registered  investment  company  in  a 
joint  enterprise  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
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on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants.  Applicants  request  an 
order  under  rule  17d-l  with  respect  to 
the  proposed  credit  facility.  Apphcants 
submit  that  the  proposed  transactions 
meet  these  standards  for  the  reasons 
discussed  below. 

8.  Applicants  maintain  that  the 
Interfund  Loans  are  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  in  that  they  offer  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  Interfund  Loans  will 
be  on  terms  which  are  no  different  from 
or  less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

Investment  of  Cash  Balances  in  the 
Central  Funds 

1.  The  shares  of  the  Central  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  Rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  Rule  2830(b)(9)  of  the 
National  Association  of  Securities 
Dealers'  Conduct  Rules). 

2.  No  Central  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  Section  12(d)(1)(A)  of  the 
Act,  except  as  permitted  by  an  SEC 
order  governing  interfund  loans. 

3.  Before  the  next  meeting  of  the 
Board  of  an  Investing  Fund  that  invests 
in  the  Central  Funds  is  held  for  the 
purpose  of  reviewing,  voting  on,  and 
renewing  an  investment  advisory 
contract  of  the  Investing  Fund,  the 
Adviser  of  the  Investing  Fund,  as  part  of 
its  presentation  to  the  Board  pursuant  to 
Section  15(c)  of  the  Act,  will  provide 
the  Board  with  specific  information 
regarding  the  approximate  cost  to  the 
Adviser  of,  or  the  portion  of  the 
investment  advisory  fee  under  the 
existing  investment  advisory  agreement 
attributable  to,  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  may  be  invested  in  the  Central 
Funds.  Before  approving  any  investment 
advisory  contract  for  an  Investing  Fund, 
the  Board  of  the  Investing  Fund, 
including  a  majority  of  the  Independent 


Trustees,  shall  consider  to  what  extent, 
if  any,  the  investment  advisory  fees 
charged  to  the  Investing  Fund  by  the 
Adviser  should  be  reduced  to  account 
for  reduced  services  provided  to  the 
Investing  Fund  by  the  Adviser  as  a 
result  of  Uninvested  Cash  being 
invested  in  the  Central  Funds.  The 
minute  books  of  the  Investing  Fund  will 
record  fully  the  Board's  consideration  in 
approving  the  investment  advisory 
contract,  including  the  consideration 
relating  to  the  fees  referred  to  above. 

4.  An  Investing  Fund  may  invest 
Uninvested  Cash  in,  and  hold  shares  of, 
the  Central  Funds  only  to  the  extent  that 
the  Investing  Fund's  aggregate 
investment  of  Uninvested  Cash  in  the 
Central  Funds  does  not  exceed  the 
greater  of  25%  of  the  Investing  Fund's 
total  assets  or  $10  million.  For  purposes 
of  this  limitation,  each  Investing  Fund 
will  be  treated  as  a  separate  investment 

company. 

5.  Each  Investing  Fund  and  Central 
Fund  shall  be  advised  by  an  Adviser. 

6.  Investment  of  Cash  Balances  by  an 
Investing  Fund  in  shares  of  the  Central 
Funds  will  be  consistent  with  each 
Investing  Fund's  respective  investment 
restrictions  and  policies  as  set  forth  in 
its  prospectus  and  SAl. 

7.  Before  an  Investing  Fund  may 
participate  in  a  securities  lending 
program,  a  majority  of  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  will  approve  the  Investing 
Fund's  participation  in  the  securities 
lending  program.  Such  Trustees  also 
will  evaluate  the  securities  lending 
program  and  its  results  no  less 
frequently  than  annually  and  determine 
that  any  investment  of  Cash  Collateral 
in  the  Central  Funds  is  in  the  best 
interest  of  the  shareholders  of  the 
Investing  Fund. 

Interfund  Lending  Agreements 

1.  The  interest  rate  to  be  charged  to 
the  Non-Money  Market  Funds  under  the 
Interfund  Lending  Agreements  will  be 
the  average  of  the  Repo  Rate  and  the 
Bank  Loan  Rate. 

2.  On  each  business  day,  PIMCO  will 
compare  the  Interfund  Loan  Rate  with 
the  Bank  Loan  Rate  and  the  Repo  Rate 
and  will  make  cash  available  for 
Interfund  Loans  only  if  the  Interfund 
Loan  Rate  is  more  favorable  to  the 
Central  Funds  than  the  Repo  Rate  and 
more  favorable  to  the  Non-Money 
Market  Fund  than  the  Bank  Loan  Rate. 

3.  If  a  Non-Money  Market  Fund  has 
outstanding  borrowings,  any  Interfund 
Loans  to  the  Non-Money  Market  (a)  will 
be  at  an  interest  rate  equal  to  or  lower 
than  any  outstanding  bank  loan,  (b)  will 
be  secin^d  at  least  on  an  equal  priority 
basis  with  at  least  an  equivalent 


percentage  of  collateral  to  loan  values  as 
any  outstanding  bank  loan  that  requires 
collateral,  (c)  will  have  a  maturity  no 
longer  than  any  outstanding  bank  loan 
(and  in  any  event  not  over  seven  days), 
and  (d)  will  provide  that,  if  an  event  of 
default  occurs  under  any  agreement 
evidencing  an  outstanding  bank  loan  to 
the  Non-Money  Market  Fund,  that  event 
of  default  will  automatically  (without 
need  for  action  or  notice  by  the  lending 
Central  Funds)  constitute  an  immediate 
event  of  default  imder  the  Interfund 
Lending  Agreement  entitling  the 
lending  Central  Funds  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  Non- 
Money  Market  Fund. 

4.  A  Non-Money  Market  Fund  may 
make  an  unsecured  borrowing  through 
an  Interfund  Lending  Agreement  if  its 
outstanding  borrowings  from  all  sources 
immediately  after  the  interfund 
borrowing  total  10%  or  less  of  its  total 
assets;  provided  that  if  the  Non-Money 
Market  Fund  has  a  secured  loan 
outstanding  from  any  other  lender, 
including  but  not  limited  to  the  Central 
Funds,  the  Non-Money  Market  Fund's 
interfund  borrowing  will  be  secured  on 
at  least  an  equal  priority  basis  with  at 
least  an  equivalent  percentage  of 
collateral  to  loan  value  as  any 
outstanding  loan  that  requires  collateral. 
If  a  Non-Money  Market  Fund's  total 
outstanding  borrowings  immediately 
after  the  interfund  borrowing  will  be 
greater  than  10%  of  its  total  assets,  the 
Fund  may  borrow  on  a  secured  basis 
only.  A  Non-Money  Market  Fund  may 
not  borrow  through  the  credit  facility  or 
from  any  other  source  if  its  total 
outstanding  borrowings  immediately 
after  the  interfund  borrowing  would 
exceed  the  limits  imposed  by  Section  18 
of  the  Act. 

5.  Before  any  Non-Money  Market 
Fund  that  has  outstanding  interfund 
borrowings  may,  through  additional 
borrowings,  cause  its  outstanding 
borrowings  bom  all  sources  to  exceed 
10%  of  its  total  assets,  the  Non-Money 
Market  Fund  much  first  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  equal  to  at  least  102%  of 
the  outstanding  principal  value  of  the 
loan.  If  the  total  outstanding  borrowings 
of  a  Non-Money  Market  Fund  with 
outstanding  Interfund  Loans  exceed 
10%  of  its  assets  for  any  other  reason 
(such  as  decline  in  net  asset  value  or 
because  of  shareholder  redemptions), 
the  Non-Money  Market  Fund  will 
within  one  business  day  thereafter:  (a) 
Repay  all  its  outstanding  Interfund 
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Loans,  (b)  reduce  its  outstanding 
indebtedness  to  10%  or  less  of  its  total 
assets,  or  (c)  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  equal  to  at  least  102%  of  the 
outstanding  principal  value  of  the  loan 
until  the  Non-Money  Market  Fund's 
total  outstanding  borrowings  cease  to 
exceed  10%  of  its  total  assets,  at  which 
time  the  collateral  called  for  by  this 
condition  shall  no  longer  be  required. 
Until  each  Interfund  Loan  that  is 
outstanding  at  any  time  that  a  Non- 
Money  Market  Fund's  total  outstanding 
borrowings  exceeds  10%  is  repaid  or  the 
Non-Money  Market  Fimd's  total 
outstanding  borrowings  exceed  10%  of 
its  total  assets,  Non-Money  Market  Fund 
will  mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge  such 
additional  collateral  as  is  necessary  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  to  at  least  102%  of  the 
outstanding  principal  value  of  the  loan. 

6.  A  Central  Fund  may  not  lend  to  a 
Non-Money  Market  Fimd  if  the  loan 
will  cause  the  Central  Fund's  aggregate 
outstanding  loans  through  the  credit 
facility  to  exceed  15%  of  its  net  assets 
at  the  time  of  the  loan. 

7.  A  Central  Fimd's  Interfund  Loans 
to  any  one  Non-Money  Market  Fimd 
shall  not  exceed  5%  of  the  Central 
Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold  to 
cover  either  shareholder  redemptions  or 
"sales  fails,"  but  in  no  event  more  than 
seven  days.  Loans  effected  within  seven 
days  of  each  other  will  be  treated  as 
separate  loan  transactions  for  purposes 
of  this  condition. 

9.  A  Non-Money  Market  Fund's 
borrowings  through  Interfund  Loans,  as 
measured  on  the  day  the  most  recent 
loan  was  made,  will  not  exceed  the 
greater  of  125%  of  the  Non-Money 
Market  Fund's  total  net  cash 
redemptions  and  102%  of  sales  fails  for 
the  preceding  seven  calendar  days. 

10.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  the 
Central  Fimd  and  may  be  repair  on  any 
day  by  the  Non-Money  Market  Fund. 

11.  A  Fund's  participation  in  the 
Interfund  Loans  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents. 

12.  PIMCO  will  calculate  total  Fund 
borrowing  and  lending  demand,  and 
allocate  loans  on  an  equitable  basis 
among  the  Non-Money  Market  Funds 
without  intervention  of  the  portfolio 
manager  of  the  Funds.  PIMOO  will  not 
solicit  cash  for  Interfund  Loans  from  the 


Central  Funds  or  prospectively  publish 
or  disseminate  loan  demand  data  to 
portfolio  managers.  PIMCO  will  invest 
any  amounts  remaining  after  satisfaction 
of  borrowing  demand  in  accordance 
with  the  standing  instructions  from  the 
Central  Funds'  portfolio  managers  or 
return  remaining  amounts  for 
investment  directly  by  the  portfolio 
manager  of  each  Central  Fund. 

13.  PIMCO  will  monitor  the  interest 
rates  charged  and  the  other  terms  and 
conditions  of  the  Interfund  Loans  and 
wUl  make  a  quarterly  report  to  each 
Fund's  Board  concerning  the 
participation  of  the  Fund  in  the 
Interfund  Loans  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
thereunder. 

14.  The  Board  of  each  Fimd, 
including  a  majority  of  the  Independent 
Trustees:  (a)  Will  review  no  less 
frequently  than  quarterly  the  Fimd's 
participation  in  the  Interfund  Loans 
during  the  preceding  quarter  for 
compliance  with  the  conditions  of  any 
order  permitting  such  transactions;  (b) 
will  establish  the  formula  used  to 
determine  the  interest  rate  on  Interfund 
Loans  and  review  no  less  frequently 
than  annually  the  continuing 
appropriateness  of  the  formula;  and  (c) 
will  review  no  less  frequently  than 
annually  the  continuing  appropriateness 
of  the  Fund's  participation  in  die 
Interfund  Loans. 

15.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  such 
default  is  not  cured  within  two  business 
days  from  its  maturity  or  from  the  time 
the  Central  Fund  makes  a  demand  for 
payment  imder  the  provisions  of  the 
Interfund  Lending  Agreement,  PIMCO 
will  promptly  refer  such  loan  for 
arbitration  to  an  independent  arbitrator 
selected  by  the  Board  of  any  Fund 
involved  in  the  loan,  who  will  serve  as 
arbitrator  of  any  disputes  concerning 
Interfund  Loans.  The  arbitrator  will 
resolve  any  problem  promptly,  and  the 
abritrator's  decision  will  be  binding  on 
both  Funds.  The  arbitrator  will  submit, 
at  least  annually,  a  written  report  to  the 
Board  setting  forth  a  description  of  the 
nature  of  any  dispute  and  the  actions 
taken  by  the  Funds  to  resolve  the 
dispute.  If  the  dispute  involves  Funds 
with  separate  Boards,  the  Board  of  each 
Fund  will  select  an  independent 
arbitrator  that  is  satisfactory  to  each 
Fund. 

16.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  frtim  the  end  of  the  fiscal  year  in 
which  any  Interfund  Loans  occurred, 
the  first  two  years  in  an  easily  accessible 
place,  written  records  of  all  such 
transactions  setting  forth  a  description 


of  the  terms  of  the  transaction, 
including  the  amount,  the  maturity,  and 
the  rate  of  interest  on  the  loan,  the  rate 
of  interest  available  at  the  time  on  short- 
term  repurchase  agreements  and  bank 
borrowings,  and  such  other  information 
presented  to  the  Fimd's  Board  in 
connection  with  the  review  required  by 
conditions  13  and  14. 

1 7.  PIMCO  will  prepare  and  submit  to 
each  Fund's  Board  for  review  an  initial 
report  describing  the  operations  of  the 
Interfund  Loans  and  the  procedures  to 
be  implemented  to  ensure  that  all  Funds 
are  treated  fairly.  After  the  Interfund 
Loans  commence,  PIMCO  will  report  on 
the  operations  of  the  Interfund  Loans  at 
the  Board's  quarterly  meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  Interfund 
Loans,  the  independent  public 
accountant  for  each  Fund  shall  prepare 
an  annual  report  that  evaluates  PIMCO's 
assertion  that  it  has  established 
procedures  reasonably  designed  to 
achieve  compliance  with  the  conditions 
of  the  order.  The  report  shall  be 
prepared  in  accordance  with  the 
Statement  on  Standards  for  Attestation 
Engagements  No.  3  and  it  shall  be  filed 
pursuant  to  Item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Loan  Rate  will  be  higher  than 
the  Repo  Rate  but  lower  than  the  Bank 
Loan  Rate;  (b)  compliance  with  the 
collateral  requirements  as  set  forth  in 
the  application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  maimer  and  in 
accordance  with  procedures  established 
by  the  Board  of  each  Fund;  and  (e)  that 
the  interest  rate  on  any  Interfund  Loan 
does  not  exceed  the  interest  rate 
available  on  any  third  party  borrowings 
of  the  Fund  at  the  time  of  the  Interfund 
Loan. 

After  the  final  report  is  filed,  the 
Funds'  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  Interfund 
Loans  for  compliance  with  the 
conditions  of  the  application  and  their 
review  will  form  the  basis,  in  part,  of 
the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

18.  No  Fund  will  participate  in  the 
Interfund  Loans  unless  it  has  fully 
disclosed  in  its  SAI  and  any  other 
appropriate  disclosure  document  all 
material  facts  about  its  intended 
participation. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  01-27078  Filed  10-26-01;  8:45  am] 
BILUN6  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25222;  RIe  No.  812-12606] 

Hartford  Life  Insurance  Company,  et 
al.,  Notice  of  Application 

October  23.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  pursuant  to  section  11(a)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  the  terms  of  an  offer 
of  a  longevity  reward  rider  (the  "LRR") 
to  owners  of  certain  variable  annuity 
contracts  (the  "Contracts"). 

SUMMARY  Of  APPUCATION:  Hartford  Life 
Insurance  Company  ("Hartford  Life"), 
Hartford  Life  and  Annuity  Insurance 
Company  ("Hartford  Life  and  Annuity," 
together  with  Hartford  Life,  "Hartford"), 
Hartford  Life  Insurance  Company 
Separate  Account  Three  ("HL  Account 
Three"),  Hartford  Life  and  Annuity 
Insurance  Company  Separate  Account 
Three  ("HLA  Account  Three,"  together 
with  the  HL  Account  Three,  the 
"Separate  Accounts"),  and  Hartford 
Securities  Distribution  Company,  Inc. 
("HSD")  seek  an  order  approving  the 
terms  of  a  proposed  offer  of  a  rider  for 
certain  existing  variable  annuity 
contract  (the  "Contracts")  issued  by 
Hartford  Life  and  Hartford  Life  and 
Annuity  that  reduces  or  waives  certain 
charges  and  imposes  a  new  Contingent 
Deferred  Sales  Charge  ("CDSC")  on 
premium  payments  made  before  or  after 
the  rider's  issue  date  (the  "Rider  Date"). 
APPLKANTS:  Hartford  Life,  Hartfprd  Life 
and  Annuity,  HL  Account  Three,  HLA 
Account  Three,  and  HSD  (collectively, 
"Applicants"). 

FHJNG  DATE:  This  application  was  filed 
on  August  21,  2001. 
HEARMG  OR  NOTIFICATION  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  14,  2001,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC,  20549-0609. 
Applicants,  Michael  Stobart,  Esq., 
Hartford  Life  Insurance  Company,  Inc., 
200  Hopmeadow  Street,  Simsbury,  CT 
06089. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  A.  Marquigny.  Senior  Coimsel, 
or  Loma  MacLeod,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATKM:  Following 
is  a  summary  of  the  Application;  the 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch,  450  Fifth  Street,  NW., 
Washington,  pC  20549-0102  (telephone 
(202)  942-8090). 

Applicants'  Representations 

1.  Hartford  Life  is  a  stock  life 
insurance  company  originally 
incorporated  under  the  laws  of 
Massachusetts  on  June  5, 1902,  and 
subsequently  re-domiciled  to 
Connecticut.  Hartford  life  is  engaged  in 
the  business  of  writing  individual  and 
group  life  insurance  and  annuity 
contracts  in  the  District  of  Columbia  and 
all  states.  Hartford  Life  is  a  subsidiary 
of  Hartford  Fire  Insurance  Company. 
Hartford  Life  is  ultimately  controlled  by 
"The  Hartford  Financial  Services  Group, 
Inc.,  a  Delaware  corporation  whose 
stock  is  traded  on  the  New  York  Stock 
Exchange.  For  purposes  of  the  Act, 
Hartford  Life  is  the  depositor  and 
sponsor  of  the  HL  Account  Three,  as 
those  terms  have  been  interpreted  by  the 
Commission  with  respect  to  variable  life 
insurance  and  variable  annuity  separate 
accounts. 

2.  Hartford  Life  and  Annuity  is  a  stock 
life  insurance  company  originally 
incorporated  under  the  laws  of 
Wisconsin  on  January  9, 1956,  and 
subsequendy  redomiciled  to 
Connecticut.  Hartford  Life  and  Annuity 
is  engaged  in  the  business  of  vmting 
individual  and  group  life  insurance  and 
annuity  contracts  in  Puerto  Rico,  the 
District  of  Columbia  and  all  states  but 
New  York.  Hartford  Life  and  Aimuity  is 
a  subsidiary  of  Hartford  Fire  Insurance 
Company.  Hartford  Life  and  Annuity  is 
ultimately  controlled  by  The  Hartford 
Financial  Services  Group,  Inc.,  a 
Delaware  corporation  whose  stock  is 


traded  on  the  New  York  Stock 
Exchange.  For  purposes  of  the  Act, 
Hartford  Life  and  Annuity  is  the 
depositor  and  sponsor  of  the  HLA 
Account  Three,  as  those  terms  have 
been  interpreted  by  the  Commission 
with  respect  to  variable  life  insurance 
and  variable  annuity  separate  accounts. 

3.  Hartford  Life  established  the  HL 
Account  Three  on  June  22,  1994.  and 
Hartford  Life  and  Annuity  established 
the  HLA  Account  Three  on  June  22. 
1994,  as  segregated  investment  accounts 
under  Connecticut  law.  Under 
Connecticut  law,  the  assets  of  the  HL 
Account  Three  attributable  to  the 
Contracts,  through  which  interests  in 
HL  Account  Three  are  issued,  are 
owned  by  Hartford  Life,  but  are  held 
separately  from  all  other  assets  of 
Hartford  Life  for  the  benefit  of  the 
owners  of,  and  the  persons  entitled  to 
payment  under.  Contracts.  Similarly, 
the  assets  of  the  HLA  Account  Three 
attributable  to  the  Contracts,  through 
which  interests  in  the  HLA  Account 
Three  are  issued,  are  owned  by  Hartford 
Life  and  Annuity,  but  are  held 
separately  from  all  other  assets  of 
Hartford  Life  and  Annuity  for  the 
benefit  of  the  owners  of,  and  the  persons 
entitled  to  payment  under,  those 
Contracts.  ConsequenUy,  such  assets  in 
each  Separate  Account  are  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  that  Hartford  Life 
and  Hartford  Life  and  Annuity  may 
conduct.  Income,  gains  and  losses, 
realized  and  unrealized,  from  the  assets 
of  each  of  these  Separate  Accounts  are 
credited  to  or  charged  against  that 
Separate  Account  without  regard  to  the 
income,  gains  or  loses  arising  out  of  any 
other  business  that  Hartford  Life  and 
Hartford  Life  and  Annuity  may  conduct. 
Each  Separate  Account  is  a  "separate 
account"  as  defined  by  Rule  O-l(e) 
under  the  Act.  and  is  registered  with  the 
Commission  as  a  unit  investment  trust. 

4.  The  assets  of  the  HL  Account  Three 
support  variable  annuity  Contracts,  and 
interests  in  the  HL  Account  Three 
offered  through  such  Contracts  have 
been  registered  under  the  Securities  Act 
of  1933  (the  "1933  Act")  on  Form  N-4. 
The  assets  of  the  HLA  Account  Three 
support  variable  annuity  Contracts,  and 
interests  in  the  HLA  Account  Three 
offered  through  such  Contracts  have 
been  registered  under  the  1933  Act  on 
Form  N-4. 

5.  HSD  is  registered  with  the 
Commission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers,  Inc.  HSD  is  the 
principal  underwriter  for  the  Contracts 
and  for  other  Hartford  variable 
insurance  products.  HSD  is  an  affiliate 
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of  Hartford  Life  and  Hartford  Life  and 
Annuity. 

6.  The  Contracts  are  flexible  premium 
deferred  variable  annuity  contracts.  The 
annuity  Contract  provide  for  the 
accumulation  of  values  on  variable 
basis,  fixed  basis,  or  both,  during  the 
accumulation  period,  and  provide 
settlement  or  annuity  payment  options 
on  a  variable  basis,  fixed  basis,  or  both. 

7.  At  the  end  of  the  accumulation 
period,  the  Contract  owner  elects 
whether  to  receive  a  "lumb  sum" 
payment  of  the  Contract's  accumulated 
value,  or  to  receive  that  value  under  one 
of  several  other  payment  options  that 
Hartford  offers.  While  some  of  these 
payment  options  provide  payments  for 
a  period  that  includes  the  life  of  an 
"annuitant,"  others  do  not. 

8.  The  Contracts  incorporate  many 
other  features,  including  several  "death 
benefit"  options,  partial  and  full 
surrender  rights,  transfer  privileges,  and 
other  optional  rider  benefits. 

9.  In  addition  to  any  charges 
associated  with  the  underlying  mutual 
funds,  the  charges  under  the  Contracts 
are  as  foUows: 

•  A  Contingent  Deferred  Sales  Charge 
("CDSC")  may  be  assessed  against  each 
premium  payment  withdrawn  or 
surrendered  from  a  contract.  The  length 
of  time  from  receipt  of  the  premium 
payment  to  the  time  of  vdthdrawal  or 
siirrender  determines  the  amount  of  the 
CDSC.  During  the  first  seven  Contract 
years,  withdrawals  or  surrenders  are 
deemed  to  be  withdrawn  first  bom 
premiums  paid,  in  the  order  in  which 
such  premiums  were  received,  and  then 
from  earnings.  After  the  seventh 
Contract  year,  all  withdrawals  or 
surrenders  are  deemed  to  be  withdrawn 
first  from  earnings,  then  from  premium 
payments  in  the  order  in  which  such 
premiums  were  received.  The  CDSC  is 
applied  to  premiums  withdrawn  in  the 
percentage  shown  in  the  following  table: 


Length  of  time  (in  years)  from 
premium  payment 

Sun-ender 

charge 

(percent) 

1  

6 

2 

6 

3 

5 

4 

s 

5 

4 

6 

3 

7 j 

2 

8  or  more 

0 

•  Each  Contract  year,  an  amount 
equal  to  a  specific  percentage  of  total 
premium  payments  paid  as  of  the  date 
of  the  withdrawal  ("Annual  Withdrawal 
Amount")  may  be  withdrawn  without 
being  subject  to  any  otherwise 
applicable  CDSC.  the  Annual 


Withdrawal  Amount  under  a  Contract  is 
currently  10%. 

•  An  annual  contract  maintenance 
charge  of  $30  is  assessed  on  each 
Contract  anniversary  date  or,  when 
applicable,  the  date  on  which  the 
Contract  is  fully  surrendered.  This  fee 
will  be  waived  if  the  Contract's  account 
value  exceeds  $50,000  on  the  Contract's 
anniversary  date. 

•  An  administrative  charge  is 
assessed  on  a  daily  basis  at  an 
annualized  rate  of  0.15%  of  the 
Contract's  account  value  invested  in  the 
Separate  Accounts. 

•  A  mortality  and  expense  risk  charge 
is  assessed  on  a  daily  basis  at  an 
annualized  rate  of  1.25%  of  the 
Contract's  account  value  invested  in  the 
Separate  Accounts. 

•  An  optional  Death  Benefit  Rider  is 
available  for  an  additional  charge 
assessed  on  a  daily  basis  at  an 
annualized  rate  of  0.15%  of  the 
Contract's  account  value  invested  in  the 
Separate  Accounts. 

•  A  charge  corresponding  to  any 
applicable  state  premium  taxes. 

10.  Hartford  now  proposes  to  offer  a 
Longevity  Reward  Rider  (the  "LRR")  to 
owners  of  certain  existing  Contracts. 
The  additional  benefits  under  the  LRR 
include: 

•  A  reduced  mortality  and  expense 
risk  charge  assessed  on  a  daily  basis  at 
an  annualized  rate  of  1.15%  of  a 
Contract's  account  value  invested  in  the 
Separate  Accovmts;  and 

•  A  new  CDC  schedule  with  a  lower 
maximum  percentage  (5%)  and  of 
shorter  duration  (5  years),  applies  to  the 
withdrawal  or  surrender  of  any 
premium  payments  made  after  the  LRR 
is  added  to  the  Contract. 

11.  After  the  LRR  is  added  to  a 
Contract  ("Rider  Date"),  a  new  five-year 
CDSC  schedule  ("New  Schedule") 
applies  to  all  withdrawals  or  surrenders 
made  after  the  Rider  Date  and  supplants 
the  original  CDSC  schedules  for  die 
Contacts.  Under  the  New  Schedule, 
withdrawals  or  surrenders  made  during 
the  first  five  years  from  the  Rider  Date 
are  taken  first  from  premiums  paid,  in 
the  order  such  premiums  were  received, 
and  then  from  earnings.  After  the  fifth 
year  frt>m  the  Rider  Date,  all 
withdrawals  or  surrenders  are  taken  first 
from  earnings,  then  from  premiiun 
payments,  in  the  order  such  payments 
were  received. 

12.  The  New  Schedule  applies  to  all 
premium  payments  withdrawn  or 
surrendered,  whether  made  before  or 
after  the  Rider  Date,  as  shown  in  the 
following  table.  For  premium  payments 
made  after  the  Rider  Date,  the  five-year 
period  runs  from  the  date  of  that 
premium  payments.  For  premium 


payments  made  before  the  Rider  Date, 
the  five-year  period  runs  from  the  Rider 
Date. 


Length  of  time  (in  years)  from 
premium  payment 

Surrender 

charge 

(percent) 

1  

5 

2 

4 

3 „ 

4 

3 
2 

5 

1 

6 

0 

13.  The  same  exceptions  that  apply  to 
the  Contract's  basic  CDSC  will  also 
apply  to  the  New  Schedule. 
Specifically,  no  CDSC  will  be  imposed: 
(a)  At  the  time  an  Aimuity  Payment 
Option  commences;  (b)  upon  the  death 
of  a  Contract  owner  or  annuitant;  (c) 
upon  amounts  withdrawn  to  satisfy  any 
applicable  minimum  distribution 
requirements  under  the  Internal 
Revenue  Code;  or  (d)  for  amounts 
withdrawn  which  are  within  the  limits 
of  the  Annual  Withdrawal  Amount.  The 
Annual  Withdrawal  Amoimt  is 
currently  10%. 

14.  If  withdrawn  or  siirrendered  after 
the  Rider  Date,  premiimi  payments 
made  before  the  Rider  Date  are  subject 
to  a  CDSC  for  an  additional  five  years, 
even  if  they  were  no  longer  subject  to 

a  CDSC  under  the  Contracts.  For 
example,  if  the  LRR  were  purchased  in 
the  eighth  Contract  year,  the  initial 
premium  would  no  longer  be  subject  to 
a  CDSC  under  the  Contract.  However, 
upon  purchase  of  the  LRR,  the  initial 
premiimi  becomes  subject  to  a  CDSC  for 
five  years  after  the  Rider  Date. 
Moreover,  until  withdrawals  or 
surrenders  are  taken  first  from 
"earnings"  and  then  from  premiums  (i.e., 
five  years  after  the  Rider  Date)  more  of 
the  amount  withdrawn  or  surrendered 
may  be  subject  to  a  CDSC  that  would  be 
the  case  under  Contracts  without  the 
LRR  because  the  surrender  is  deemed  to 
be  withdrawn  first  from  premiums  and 
then  from  earnings. 

15.  Except  for  me  New  Schedule,  the 
LRR  will  not  result  in  any  increase  in  or 
imposition  of  any  charge.  Except  for  the 
potential  application  of  the  New 
Schedule  to  premium  made  before  the 
Rider  Date  to  which  no  CDSC  would 
apply  under  the  Contracts  absent  the 
LRR,  every  aspect  of  a  Contract  will  be 
at  least  as  favorable  after  the  LRR  is 
added  as  it  was  before. 

16.  Further,  adding  the  LRR  to  a 
Contract  will  have  no  adverse  tax 
consequences  to  Contract  owners. 

17.  The  LRR  will  only  be  available  to 
Contract  ov«rners  who:  (a)  Have 
maintained  their  Contracts  for  at  least 
seven  years,  and  either  (b)  have  not 
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made  any  premium  payments  within 
the  previous  two  years  or  (c)  have  a 
CDSC  less  than  or  equal  to  two  percent 
of  current  Contract  value.  For  those 
Contract  owners  electing  the  LRR  who 
made  premium  payments  prior  to  the 
Rider  Date,  that  remain  subject  to  a 
CDSC  on  the  Rider  Date,  that  charge  will 
be  waived  and  the  New  Schedule  will 
apply.  Contract  owners  will  not  be 
permitted  to  elect  for  the  LRR  to  apply 
to  part  of  a  Contract  and  not  to  the  rest. 
Any  election  of  the  LRR  must  apply  to 
the  whole  Contract. 

18.  After  an  initial  notification  of  the 
offer  in  prospectuses  for  the  Contracts  or 
other  commimication  to  Contract 
owners,  the  LRR  will  be  offered  by 
providing  eligible  owners  who  express 
an  interest  in  learning  the  details  of  the 
offer,  in  addition  to  such  prospectus,  a 
separate  document  explaining  the  offer 
("the  Offering  Docimient"). 

19.  The  Offering  Document  will 
advise  Contract  owners  that  the  offer  is 
specifically  designed  for  those  Contract 
owners  who  intend  to  continue  to  hold 
their  Contracts  as  long-term  investment 
vehicles.  The  Offering  Document  will 
state  that  the  offer  is  not  intended  for  all 
Contract  owners,  and  that  it  is  not 
appropriate  for  any  Contract  owner  who 
anticipates  surrendering  all  or  a 
significant  part  of  his  or  her  Contract 
within  the  next  five  years.  The  Offering 
Document  will  encourage  Contract 
owners  to  carefully  evaluate  their 
personal  financial  situation  when 
deciding  whether  to  accept  or  reject  the 
offer  of  the  LRR.  In  addition,  the 
Offering  Document  will  explain  that  the 
New  Schedule  will  not  apply  to 
amounts  withdrawn  in  a  Contract  year 
that  do  not  exceed  the  Annual 
Withdrawal  Amount,  or  to  premium 
payments  maintained  until  expiration  of 
the  New  Schedule.  In  this  regard,  the 
Offering  Document  will  state  in  plain 
English  that,  if  a  significant  amount  of 
the  Contract's  value  is  surrendered  or 
withdrawn  during  the  five  years 
following  the  Rider  Date,  (a)  the  LRR's 
benefits  may  be  more  than  offset  by  the 
New  Schedule;  and  (b)  a  Contract  owner 
may  be  worse  off  than  if  he  or  she  had 
rejected  the  offer. 

20.  To  accept  the  LRR,  an  owner  must 
complete  an  election  form.  This  election 
form  will  include  the  disclosure  set 
forth  in  Condition  No.  1  under 
"Conditions"  below. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  of  the  Act  makes  it 
tmlawful  for  any  registered  open-end 
company,  or  any  principal  underwriter 
for  such  a  company,  to  make  or  cause 
to  be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 


other  open-end  investment  company,  to 
exchange  that  secxirity  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities, 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission. 

2.  Section  11(c)  of  the  Act,  in 
pertinent  part,  effectively  requires  that 
any  offer  of  exchange  of  the  securities  of 
a  registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company  be  approved  by  the 
Commission,  regardless  of  the  basis  of 
the  exchange. 

3.  Congress  enacted  Section  11  to 
prevent  "switching"  (i.e.,  "the  practice 
of  inducing  security  holders  of  one 
investment  company  to  exchange  their 
securities  for  those  of  a  different 
investment  company)  'solely  for  the 
purpose  of  exacting  additional  selling 
charges.' "  According  to  the 
Commission,  "[IJnvestors  in  'fixed 
trusts,'  now  known  as  unit  investment 
trusts,  were  foimd  to  be  particularly 
vulnerable  to  switching  operations.  In 
order  to  earn  another  sales  commission, 
a  Urr  sponsor  would  often  pressure  unit 
holders  into  exchanging  their  units  for 
those  of  another  of  the  sponsor's  trusts." 

4.  Applicants  assert  that  the  LRR 
would  not  involve  "switching."  Rather, 
the  purpose  of  the  LRR,  as  with  other 
optional  riders,  is  to  enable  Contract 
owners  to  enhance  their  Contracts 
without  having  to  purchase  a  new 
variable  annuity  contract.  In  addition, 
because  the  LRR  offers  benefits  to 
Contract  owners,  as  described  above. 
Applicants  believe  it  caimot  fairly  be 
argued  that  the  LRR's  sole  purpose  is  to 
exact  additional  selling  charges  (or  any 
other  type  of  charge). 

5.  Further,  applicants  assert  that 
election  of  the  LRR  will  not  result  in 
any  duplicative  charges  and  that  the 
limited  CDSC  provided  under  the  LRR 
is  reasonable  in  relation  to  the  benefits 
that  the  rider  provides  and  the  costs  that 
Applicants  will  incur  in  providing  those 
benefits.  Applicants  represent  that  those 
costs  will  include  costs  of  developing 
and  administering  the  LRR,  the  direct 
dollar  costs  of  the  charges  that  will  be 
waived  or  reduced,  the  benefits  that  will 
be  paid  under  the  LRR,  and  the  costs  of 
distributing  the  LRR  to  Contract  owners 
and  educating  them  about  it. 

6.  Applicants  note  that  the  New 
Schedule  imposes  a  lower  maximum 
CDSC  and  is  shorter  in  duration  than 
the  schedules  under  the  Contracts 
without  the  LRR-  If  the  Contract  owner 
makes  no  surrenders  during  the  five 
years  after  the  Rider  Date,  ^ere  is  no 
possibility  that  a  CDSC  will  be  deducted 
that  exceeds  what  would  have  been 


deducted  absent  the  LRR.  Moreover, 
even  if  premium  payments  are 
withdrawn  during  that  five-year  period, 
the  New  Schedule  will  apply  only  if  the 
amount  withdrawn  exceeds  the  Annual 
Withdrawal  Amount. 

7.  Applicants  argue  that  the  LRR  will 
be  offered  only  to  Contract  owners  who 
already  have  demonstrated  an  ability  to 
maintain  their  Contracts  for  substantial 
periods  of  time.  The  income  taxes  that 
are  generally  payable  when  earnings  are 
withdrawn  from  a  Contract,  as  well  as 
the  potential  tax  penalties  that  may 
apply  to  withdrawals  made  prior  to  an 
owrner  reaching  age  59  Vz,  serve  as 
additional  motivations  that  encourage 
most  owners  to  hold  their  Contracts  for 
a  substantial  number  of  years.  Any 
CDSC  will  be  waived  with  respect  to 
any  amounts  necessary  to  meet  the 
minimum  distribution  requirements 
applicable  to  the  Contract  under  federal 
tax  law. 

8.  Applicants  assert  that,  given  the 
conditions  described  above,  few 
Contract  owners  who  add  the  LRR  to 
their  Contracts  will  ever  be  assessed  any 
additional  CDSC. 

9.  Applicants  state  that  the  primary 
benefit  of  the  LRR  is  the  .010% 
reduction  in  mortality  and  expense  risk 
charge  to  Contract  owners,  which 
benefit  is  guaranteed  and  cannot  be 
reduced  or  withdrawn. 

10.  Further,  Applicants  state  that 
additional  premium  payments  made 
after  the  LRR  is  added  to  a  Contract  will 
be  subject  only  to  the  5%/5-year  New 
Schedule  rather  than  the  Contract's 
regular  6%/7-year  CDSC  schedule  that 
would  have  applied  to  those  same 
premium  payments  under  the  Contracts 
if  the  LRR  had  not  been  added  to  the 
Contract.  Applicants  assert  that  this  is  a 
substantial  benefit  to  any  Contract 
owmer — including  a  surviving  spouse  of 
the  Contract  owner  who  is  eligible  to 
continue  the  Contract  after  the  Contract 
owner's  death — who  may  have  an 
interest  in  making  further  premium 
payments. 

11.  In  light  of  these  considerations, 
Applicants  assert  that  there  is  not  any 
public  policy  or  purpose  under  Section 
1 1  (or  otherwise)  that  would  preclude 
offering  the  LRR  under  the  terms  and 
conditions  stated  herein.fund. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  The  Offering  Document  will 
contain  concise,  plain  English  i 

statements  that:  (a)  The  LRR  is  suitable 
only  for  Contract  owners  who  expect  to 
hold  their  Contract  as  long  term 
investments;  and  (b)  if  a  significant 
amount  of  the  Contract's  Value  is 


54554 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Notices 


surrendered  or  withdrawn  during  the 
first  five  years  after  the  Rider  Date,  the 
LRRs'  benefits  may  be  more  than  offset 
by  that  charge,  and  a  Contract  owner 
may  be  worse  off  if  he  or  she  had 
rejected  the  LRR. 

2.  The  Offering  Document  will 
disclose  in  concise  plain  English  the 
only  aspect  in  which  adding  the  LRR 
rider  could  disadvantage  a  Contract 
owner  [i.e.,  through  the  possible 
imposition  of  the  New  Schedule  of 
CDSC). 

3.  A  Contract  owTier  choosing  to  add 
the  LRR  will  complete  and  sign  the 
election  form,  which  will  prominently 
restate  in  concise  plain  English  the 
statements  required  in  Condition  No.  1, 
and  return  it  to  Hartford.  If  the  election 
form  is  more  than  2  pages  long,  Hartford 
will  use  a  separate  document  to  obtain 
the  Contract  owner's  acknowledgement 
of  the  statements  referred  to  in 
Condition  No.  1  above. 

4.  Applicants  will  maintain  and  make 
available  the  following  separately 
identifiable  records,  for  the  time  periods 
specified  below,  for  review  by  the 
Commission  upon  request:  (a)  Records 
showing  the  level  of  LRR  purchases  and 
how  it  relates  to  the  total  number  of 
Contract  owners  eligible  to  acquire  the 
LRR  (at  least  quarterly  as  a  percentage 
of  the  number  eligible);  (b)  copies  of  any 
form  of  Offering  Document,  prospectus 
disclosure,  election  form, 
acknowledgement  form,  or  offering 
letter,  regarding  the  offering  of  the  LRR 
including  the  dates(s)  used,  and  copies 
of  any  other  written  materials  or  scripts 
for  presentations  used  by  registered 
representatives  regarding  the  LRR, 
including  dates  used;  (c)  records 
showing  information  about  each  LRR 
purchase  that  occurs,  including  the 
Contract  nimiber;  the  election  form  (and 
separate  acknowledgement  form,  if  any, 
used  to  obtain  the  Contract  owner's 
acknowledgement  of  the  statements 
required  in  Condition  No.  1  above);  the 
date  such  election  or  acknowledgement 
form  was  signed;  the  date  of  birth; 
address  and  telephone  number  of  the 
Contract  owner;  the  issue  date  of  the 
LRR;  the  amount  of  the  Contract's  value 
on  that  date;  persistency  information 
relating  to  the  Contract  (date  of  any 
subsequent  CDSCs  and  CDSC  paid);  the 
registered  representative's  name,  CRD 
number,  firm  affiliation,  branch  office 
address  and  telephone  niunber;  the 
name  of  the  registered  representative's 
broker-dealer;  and  thea  mount  of 
conunission  paid  to  the  registered 
representative  that  relates  to  the  LRR; 
and  (d)  logs  showing  any  Contract 
owner  complaints  received  by  it  about 
the  LRR,  state  insurance  department 
inquiries  to  it  about  the  LRR,  or 
litigation,  arbitration  or  other 


proceedings  to  which  it  is  a  party 
regarding  the  LRR. 

5.  Applicants  will  include  the 
following  information  on  the  logs 
referred  to  in  Condition  No.  4(d)  above: 
date  of  complaint  or  commencement  of 
proceeding;  name  and  address  of  the 
person  making  the  complaint  or 
commencing  the  proceeding;  nature  of 
the  complaint  or  proceeding;  and 
persons  names  or  involved  in  the 
complaint  or  proceeding. 

6.  Applicants  will  retain  (i)  the 
records  specified  in  Conditions  Nos. 
4(a)  and  4(d)  above  for  six  years  from 
creation  of  the  record;  (ii)  the  records 
specified  in  Condition  No.  4(b)  above 
for  six  years  after  the  date  of  last  use; 
and  (iii)  the  records  specified  in 
Condition  No.  4(c)  for  seven  years  from 
the  Rider  Date. 

Conclusion 

For  the  reasons  discussed  above. 
Applicants  assert  (1)  that  the  LRR  offers 
substantial  benefits  to  Contract  owners, 
will  be  advantageous  for  the  majority  of 
owners  to  whom  it  will  be  offered,  and 
does  not  contravene  any  policy  or 
purpose  of  Section  11  and  (2)  that 
approval  of  Applicant's  offer  of  the  LRR 
as  described,  and  subject  to  the 
conditions  set  forth,  in  the  application 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  submit 
that  the  requested  order  should 
therefore  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  01-27077  Filed  10-26-01;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«teaM  No.  IC-25221;  Rl*  No.  812-12464] 

Gokton  Amarican  Life  lnsuranc« 
Company,  at  al. 

October  23,  2001. 

AGENCY:  The  Securities  and  Exchange 

Commission  ("SEC"  OR 

"Commission"). 

Summary  of  the  Applicatioii 

Applicants  seek  an  order  pursuant  to 
Section  26(b)  of  the  Investment 
Company  Act  of  1940  ("1940  Act"), 
approving  substitution  of  shares  of  one 
registered  management  investment 
company  with  shares  of  another 
registered  management  investment 
company  or  transfer  in-kind  of 


securities  held  by  one  registered 
management  investment  company. 
Applicants  also  seen  an  order,  pursuant 
to  Section  17(b)  of  the  1940  Act, 
granting  exemptions  from  Section  17(a) 
to  permit  Applicants  to  carry  out  the 
above-reference  substitution  by  means 
of  in-kind  redemption  and  purchase. 

APPLICANTS:  Golden  American  Life 
Insurance  Company  ("Golden 
American"),  Golden  American  Life 
Insurance  Company  Separate  Account  B 
("Golden  Separate  Account  B"), 
Equitable  Life  Insurance  Company  of 
Iowa  ("Equitable"),  Equitable  Life 
Insurance  Company  of  Iowa  Separate 
Accoimt  A  ("Equitable  Separate 
Accoimt  A"),  United  Life  and  Aimuity 
Insurance  Company  ("United"),  United 
Life  and  Annuity  Insurance  Company 
Account  One  ("United  Separate 
Accoimt  One"),  and  The  GCG  Trust  (the 
"GCG  Trust")  (collectively,  the 
"Applicants"). 

RUNG  DATE:  The  application 
("Application")  was  filed  originally  on 
March  1,  2001.  It  was  subsequently 
amended  and  restated  on  September  26, 
2001. 

HEARING  OR  NOTIFICA-nON  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  vmting  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  19,  2001,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Conunission. 

ADDRESSES:  For  the  Commission: 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  For 
Applicants:  Marilyn  Talman,  Esquire, 
Golden  American  Life  Insurance 
Company,  1475  Chmwoody  Drive,  West 
Chester,  Pennsylvania  19380. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Toledo,  Staff  Attorney,  or  Loma 
MacLeod,  Branch  Chief,  Division  of 
Investment  Management,  Office  of 
Insurance  Products,  at  202-942-0670. 

SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
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is  available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  Golden  American,  Equitable  and 
United  are  stock  life  insurance 
companies  organized  under  the 
insurance  laws  of  Delaware,  Iowa,  and 
Texas,  respectively.  Each  is  authorized 
to  write  variable  annuity  contracts  in  at 
least  47  states  and  the  District  of 
Columbia.  Golden  American,  Equitable 
and  United  (collectively,  "Applicant 
Insurance  Companies")  are  wholly 
owned  subsidiaries  of  ING  Groep  N.V. 
("ING"),  a  global  financial  services 
holding  company. 

2.  Golden  Separate  Account  B, 
Equitable  Separate  Account  A  and 
United  Separate  Account  One 
(collectively  "Applicant  Separate 
Accounts")  are  separate  accounts  for 
which  one  of  the  Applicant  Insurance 
Companies  serves  as  the  sponsor  and 
depositor.  Golden  American  serves  as 
sponsor  and  depositor  of  Golden 
Separate  Accoimt  B;  Equitable  serves  as 
sponsor  and  depositor  of  Equitable 
Separate  Account  A;  United  serves  as 
the  sponsor  and  depositor  of  United 
Separate  Account  One.  Each  Applicant 
Separate  Account  is  a  segregated  asset 
account  of  its  insurance  company 
sponsor  and  each  is  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Each  Applicant  Separate  Account  is 
administered  and  accounted  for  as  part 
of  the  general  business  of  the  Applicant 
Insurance  Company  of  which  it  is  a  part. 
The  income,  gains  or  losses  of  such 
Separate  Accounts  are  credited  to  or 
charged  against  the  assets  of  each  such 
separate  account,  without  regard  to 
income,  gains  or  losses  of  such 
Applicant  Insurance  Company. 

3.  Each  Applicant  Separate  Account 
serves  as  a  funding  vehicle  for  certain 
variable  annuity  and/or  variable  life 
contracts  ("collectively,  Variable 
Contracts")  written  by  the  respective 
Applicant  Insurance  Companies. 
Applicant  Separate  Accounts  are 
divided  into  separate  subaccounts,  each 
dedicated  to  owning  shares  of  one  of  the 
investment  options  available  under  the 
Variable  Contracts.  The  Variable 
Contracts  are  structured  such  that 
holders  of  any  of  the  Variable  Contracts 
("Contractholders")  may  select  one  or 
more  of  the  investment  options 
available  under  the  contract  held  by 
allocating  premiums  payable  under 
such  contract  to  that  subaccount  of  the 
relevant  Applicant  Separate  Account 
that  corresponds  to  the  investment 
option  desired.  Thereafter, 
Contractholders  accumulate  funds,  on  a 
tax-deferred  basis,  based  on  the 
investment  experience  of  the  selected 


subaccount(s).  Contractholders  may, 
during  the  life  of  the  contract,  make 
unlimited  transfers  of  accumulation 
values  among  the  subaccounts  available 
under  the  contract  held,  subject  to  any 
applicable  administrative  and/or 
transfer  fees. 

4.  The  Credit  Suisse  Warburg  Pincus 
Trust,  formerly  the  Warburg  Pincus 
Trust,  is  registered  under  the  1940  Act 
as  an  open-end,  management,  series 
investment  company.  As  of  ihe  date  of 
the  Application,  the  Credit  Suisse 
Warburg  Pincus  Trust  offers  shares  of 
four  separate  investment  series,  which 
are  included  in  separate  prospectuses 
each  dated  May  1,  2001. 

5.  The  GCG  Trust  is  registered  under 
the  1940  Act  as  an  open-end, 
management,  series  investment 
company.  As  of  the  date  of  the 
Application,  the  GCG  Trust  offers  shares 
of  27  separate  investment  series,  which 
are  included  in  prospectuses  dated  May 
1,  2001. 

6.  Under  the  terms  of  an  investment 
advisory  agreement  between  the  GCG 
Trust  and  Directed  Services,  Inc. 
("DSI")  ("Trust  Management 
Agreement"),  DSI  manages  the  business 
and  affairs  of  each  of  the  several  series 
of  the  Trust,  subject  to  the  control  of  the 
Board  of  Trustees.  Under  the  Trust 
Management  Agreement,  DSI  is 
authorized  to  exercise  full  investment 
discretion  and  make  all  determinations 
with  respect  to  the  investment  of  the 
assets  of  the  respective  series,  but  may, 
at  its  own  cost  and  expense,  retain 
portfolio  managers  for  the  purpose  of 
making  investment  decisions  and 
research  information  available  to  the 
Trust.  DSI  has  retained  ING  Pilgrim 
Investments,  Inc.  ("ING  Pilgrim")  as 
portfolio  manager  of  the  International 
Equity  Series  of  the  GCG  Trust. 

7.  Pursuant  to  the  Trust  Management 
Agreement,  DSI  is  responsible  for 
providing  the  GCG  Trust  .(or  arranging 
and  paying  for  the  provision  to  the 
Trust)  a  comprehensive  package  of 
administrative  and  other  services 
necessary  for  the  ordinary  operation  of 
certain  selected  series  of  the  GCG  Trust, 
including  the  International  Equity 
Series.  This  fee  ("Unified  Fee")  is 
calculated  for  the  participating  GCG 
Trust  series  based  on  a  percentage  of 
assets  basis  and  in  accordance  with 
schedules  that  provide,  for  some  of  the 
GCG  Trust  series,  including  the 
International  Equity  Series,  fee 
reductions  at  specified  asset  levels  or 
"break  points." 

8.  Applicant  Insurance  Companies 
have  approved  a  proposal  whereby  the 
International  Equity  subaccounts  would 
substitute  securities  issued  by  the 
International  Equity  Series  of  the  GCG 


Trust  for  securities  issued  by  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust,  and 
the  GCG  Trust  Board  of  Trustees  has 
approved  the  transfer  in-kind  of 
portfolio  securities  from  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  to 
the  International  Equity  Series  of  the 
GCG  Trust.  Redemptions  in  kind  will  be 
handled  in  a  manner  consistent  with  the 
investment  objectives,  policies  and 
diversification  requirements  of  the 
International  Equity  Series  of  the  GCG 
Trust.  Consistent  with  Rule  17a-7(d) 
under  the  1940  Act,  no  brokerage 
commissions,  fees  or  other 
remuneration  will  be  paid  by  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust,  the 
International  Equity  Series  of  the  GCG 
Trust,  or  Affected  Contractholders  in 
connection  with  the  in-kind 
transactions. 

9.  Applicants  state  that  although  not 
identical,  the  investment  objective  and 
policies  of  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  best  fit  with  those  of  the 
International  Equity  Series  of  the  GCG 
Trust,  as  opposed  to  any  other  GCG 
Trust  series,  to  assure  that  the  essential 
objectives  of  Affected  Contractholders 
can  continue  to  be  met.  The 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  has 
a  primary  investment  objective  of  long- 
term  capital  appreciation  and  the 
International  Equity  Series  of  the  GCG 
Trust  has  a  virtually  identical  primary 
investment  objective  of  long-term 
growth  of  capital.  Both  portfolios  are 
managed  as  diversified  portfolios  as 
defined  under  the  1940  Act.  The 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  and 
the  International  Equity  Series  of  the 
GCG  Trust  have  substantially  similar 
investment  strategies  of  at  least  65%  of 
net  assets  in  equity  securities  of  issuers 
located  in  countries  outside  of  the 
United  States.  Both  may  be  invested 
significantly  in  securities  of  emerging 
markets.  Applicant  Insurance 
Companies  have,  therefore,  concluded 
that  the  overall  investment  objectives  of 
the  International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  and 
the  International  Equity  Series  of  the 
GCG  Trust  are  sufficiently  similar  such 
that  the  International  Equity  Series  of 
the  GCG  Trust  is  appropriate  for 
substitution. 

10.  Applicants  state  that  the 
Substitution  is  part  of  an  overall 
business  plan  of  Applicants  to  make  its 
products,  including  the  Variable 
Contracts,  more  competitive  and  more 
efficient  to  administer  and  oversee. 
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Applicants  represent  that  the 
Substitution  is  appropriate  because  it 
will  allow  the  Applicants  to  eliminate  a 
portfolio  with  poor  performance  and 
place  Contractholders  in  a  position  to 
participate  in  a  portfolio  with  much 
better  performance  and  lower  overall 
expenses. 

11.  Applicants  state  that,  as  of  the 
effective  date  of  the  Substitution 
("Effective  Date"),  shares  of  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust 
held  by  the  applicable  subaccounts  will 
be  redeemed  for  cash  or  in-kind  by 
Applicant  Insurance  Companies  as 
follows:  Applicant  Insurance 
Companies  on  behalf  of  the 
international  Equity  Division  of 
Applicant  Separate  Accounts  will 
simultaneously  place  a  redemption 
request  with  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  and  a  purchase  order  with 
the  International  Equity  Series  of  the 
GCG  Trust  so  that  the  purchase  will  be 
for  the  exact  amount  of  the  redemption 
proceeds.  As  a  result,  monies 
attributable  to  Contractholders  currently 
invested  in  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  will  be  fully  invested. 
Applicant  Insurance  Companies  state 
that  the  Applicant  Insiirance  Companies 
or  their  affiliates  will  pay  all  expenses 
and  transactional  costs  related  to  the 
Substation,  including  brokerage  fees 
which  may  arise  from  sales  of  portfolio 
securities  by  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  and  purchases  of  new 
portfolio  investments  made  by  the 
International  Equity  Series  of  the  GCG 
Trust  with  the  proceeds  horn  the 
Substitution  which  brokerage  fees 
would  normally  be  borne  by  the  Fund 
and/or  the  Series,  any  legal  and/or 
accoimting  fees.  Affected 
Contractholders  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  Substitution,  nor  will  their  rights  or 
the  obligations  under  any  of  the 
Variable  Contracts  diminish  in  any  way. 
Applicants  further  state  that  all 
redemption  of  shares  of  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  and 
purchases  of  shares  of  the  International 
Equity  Series  of  the  GCG  Trust  will  be 
effected  at  net  asset  value  and  in 
accordance  with  Rule  22c-l  under  the 
1940  Act. 

12.  Applicants  state  that  shareholders 
of  the  affected  Variable  Contracts  were 
mailed  a  prospectus  supplement 
notifying  them  of  the  Applicants'  filing 
of  the  Application.  Prior  to  the  Effective 
Date,  each  Affected  Contractholder  will 
be  furnished  with  a  second  supplement 


setting  forth  the  Effective  Date  and 
advising  Affected  Contractholders  of 
their  ri^t  to  reconsider  the  Substitution 
and,  if  they  so  chose,  at  any  time  prior 
to  the  Effective  Date,  they  may 
reallocate  or  withdraw  amounts  under 
their  affected  Variable  Contract  or 
otherwise  terminate  their  interest 
thereof  in  accordance  with  the  terms 
and  conditions  of  their  Variable 
Contract.  All  current  Contractholders 
have  received  a  prospectus  containing  a 
description  of  the  International  Equity 
Series  of  the  GCG  Trust  and  upon 
request  another  copy  will  be  forwarded 
any  Contractholder  who  requests  one. 
Within  five  days  after  the  Effective  Date, 
Affected  Contractholders  will  receive  a 
notice  ("Substitution  Notice")  stating 
that  shares  of  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  have  been  redeemed  and 
that  the  shares  of  the  International 
Equity  Series  of  the  GCG  Trust  have 
been  substituted.  The  Substitution 
Notice  will  include  a  written 
confirmation  showing  the  before  and 
after  accumulation  values  (which  will 
not  have  changed  as  a  result  of  the 
substitution)  and  detailing  the 
transactions  effected  on  behalf  of  the 
Affected  Contractholder. 

Terms  of  the  Substitution 

1.  The  International  Equity  Series  of 
the  GCG  Trust  has  objectives  and 
policies  sufficiently  similar  to  the 
objectives  and  policies  of  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  so 
that  the  objective  of  the  Affected 
Contractholders  can  continue  to  be  met. 

2.  The  expense  ratio  of  the 
International  Equity  Series  of  the  GCG 
Trust  will,  immediately  following  the 
Effective  Date  and  for  a  period  of  at  least 
two  years  following  the  Effective  Date, 
not  exceed  1.28%  of  the  average  daily 
assets  of  the  GCG  Fund,  which  is  0.02% 
below  the  2000  expense  ratio  of  the 
Warburg  Fund. 

3.  Affected  Contractholders  may 
reallocate,  without  incurring  a 
reallocation  charge  or  adding  to  their 
number  of  reallocations,  or  withdraw 
amounts  under  any  affected  variable 
Contract  held  or  otherwise  terminate 
their  interest  thereof  at  any  time  prior  to 
the  Effective  Date,  or  within  30  days 
after  the  Effective  Date,  in  accordance 
with  the  terms  and  conditions  of  such 
Variable  Contract. 

4.  The  Substitution  will  be  effected  at 
the  net  asset  value  of  the  respective 
shares  in  conformity  with  section  22(c) 
of  the  1940  Act  and  Rule  22c-l 
thereunder,  without  the  imposition  of 
any  transfer  or  similar  charge  by 
Applicants. 


5.  The  Substitution  will  take  place  at 
respective  net  asset  value  without 
change  in  the  amount  or  value  of  any 
Variable  Contract  held  by  Affected 
Contractholders.  Affected 
Contractholders  will  not  incur  any  fees 
or  charges  as  a  result  of  the  Substitution, 
nor  will  their  rights  or  the  obligations  of 
Applicant  Insurance  Companies  under 
such  Variable  Contracts  be  altered  in 
any  way.  In  addition,  the  Applicant 
Insurance  Companies  will  not  increase 
the  Contract  fees  and  charges  currently 
being  assessed  by  the  Variable  Contracts 
for  a  period  of  at  least  two  years 
following  the  Substitutions. 

6.  The  Substitution  will  be  effected  so 
that  investment  of  securities  will  be 
consistent  with  the  investment 
objectives,  policies  and  diversification 
requirements  of  the  International  Equity 
Series  of  the  GCG  Trust.  The 
International  Equity  Series  of  the  GCG 
Trust  will  not  be  responsible  for  any 
brokerage  commissions  and  fees  for 
purchase  of  investments  for  the 
portfolio,  except  for  those  fees  and 
commissions  from  purchase  or  sales  of 
investment  securities  not  directly 
related  to  the  Substitution.  No  brokerage 
commissions,  fees  or  other 
remuneration  will  be  paid  by  the 
International  Equity  Series  of  the  GCG 
Trust  or  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  or  Affected 
Contractholders  in  connection  with  the 
Substitution. 

7.  Neither  the  Substitution  nor  the 
subsequent  transactions  will  alter  in  any 
way  the  annuity,  life  or  tax  benefits 
afforded  under  the  Variable  Contracts 
held  by  any  Affected  Contractholder. 

8.  Applicant  Insurance  Companies 
will  send  to  its  Affected  Contractholders 
within  five  (5)  business  days  of  the 
Substitution  a  copy  of  the  Substitution 
Notice  which  will  include  a  written 
confirmation  showing  the  before  and 
after  accumulation  values  (which  will 
not  have  changed  as  a  result  of  the 
Substitution)  and  detailing  the 
transactions  effiected  on  behalf  of  the 
respective  Affected  Contractholder  with 
regard  to  the  Substitution. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
prohibits  any  depositor  or  trustee  of  a 
unit  investment  trust  that  invests 
exclusively  in  the  securities  of  a  single 
issuer  from  substituting  the  seciirities  of 
another  issuer  without  the  approval  of 
the  Commission.  Section  26(b)  provides 
that  such  approval  shall  be  granted  by 
order  of  the  Commission,  if  the  evidence 
establishes  that  the  substitution  is 
consistent  with  the  protection  of 
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investors  and  the  purposes  of  the  1940 
Act. 

2.  Applicants  request  an  order 
pursuant  to  section  26(b)  of  the  1940 
Act  approving  the  Substitution  and 
related  transactions.  Applicants  assert 
that  the  purposes,  terms,  and  conditions 
of  the  proposed  Substitution  and  related 
transactions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act. 
Applicants  further  assert  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  against 
which  section  26(b)  was  intended  to 
guard. 

3.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  any  of  the  persons 
described  above,  from  purchasing  any 
security  or  other  property  from  such 
registered  investment  company. 

4.  If  Substitution  is  effected  through 
an  in-kind  transfer  of  securities  from  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  to 
the  International  Equity  Series  of  the 
GCG  Trust  through  transfers  to  and  from 
the  Separate  Accoimts,  the  International 
Equity  Portfolio  of  the  Credit  Suisse 
Warburg  Pincus  Trust  could  be  said  to 
be  selling  portfolio  securities  to  an 
affiliate  and  the  International  Equity 
Series  of  the  GCG  Trust  coidd  be  said  to 
be  purchasing  portfolio  securities  from 
an  affiliate. 

5.  Applicants  request  an  order 
pursuant  to  section  17(b)  of  the  1940 
Act  exempting  said  redemptions  and 
purchases  or  the  in-kind  transfer  of 
portfolio  securities  from  the  provision  of 
section  17(a)  of  that  Act.  Section  17(b) 
of  the  1940  Act  provides  that  the 
Commission  may  grant  an  order 
exempting  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that;  (i)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (ii)  the  proposed  transaction 
is  consistent  with  the  investment  policy 
of  each  registered  investment  company 
concerned;  and  (iii)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

6.  Applicants  represent  that  the  terms 
of  the  redemptions  and  purchases  or  the 
in-kind  transfer  are  reasonable  and  fair 
and  do  not  involve  overreaching  on  the 
part  of  any  person  concerned  and  that 
the  interest  of  Contractholders  will  not 
be  diluted.  The  redemptions  and 


purchases  or  the  in-kind  transfer  will  be 
done  at  values  consistent  with  the 
policies  of  both  the  International  Equity 
Portfolio  of  the  Credit  Suisse  Warburg 
Pincus  Trust  and  the  International 
Equity  Series  of  the  GCG  Trust. 
Applicant  Insurance  Companies  and 
DSI  will  review  all  asset  transfers  to 
assure  that  the  assets  meet  the  objectives 
of  the  International  Equity  Series  of  the 
GCG  Trust  and  that  they  are  valued 
under  the  appropriate  valuation 
procedures  of  the  Series.  The 
Applicants  represent  that  the 
transactions  are  consistent  with  Rule 
17a-7(d)  under  the  1940  Act,  no 
brokerage  commissions,  fees  or  other 
remuneration  will  be  paid  by  the 
International  Equity  Portfolio  of  the 
Credit  Suisse  Warburg  Pincus  Trust  or 
the  International  Equity  Series  of  the 
GCG  Trust  or  Affected  Contractholders 
in  connection  with  the  transactions,  and 
that  the  transactions  are  consistent  with 
the  policies  of  each  investment 
company  involved  and  the  general 
purposes  of  the  1940  Act,  and  comply 
with  the  requirements  of  section  17(b)  of 
the  1940  Act. 

7.  Applicants  represent  that  the 
purchase  and  sale  transactions 
described  in  the  Application  will  be 
effected  based  on  the  net  asset  value  of 
the  investment  company  shares  held  in 
the  subaccounts  and  the  value  of  the 
units  of  the  subaccount  involved. 
Therefore,  there  will  be  no  change  in 
value  to  any  Contractholder. 

Applicants'  Conditions 

The  Substitution  and  related 
transactions  described  in  the 
Application  will  not  be  completed 
unless  all  of  the  following  conditions 
are  met. 

1.  The  Commission  shall  have  issued 
an  order  (i)  approving  the  Substitution 
imder  section  26(b)  of  the  1940  Act;  and 
(ii)  exempting  the  in-kind  redemptions 
from  the  provisions  of  section  17(a)  of 
the  1940  Act  as  necessary  to  carry  out 
the  transactions  described  in  this 
Application. 

2.  Each  Affected  Contractholder  will 
have  been  sent  a  copy  of  (i)  a 
supplement  informing  shareholders  of 
the  Application;  (ii)  a  prospectus  for  the 
International  Equity  Series  of  the  GCG 
Trust:  and  (iii)  a  second  supplement 
setting  forth  the  Effective  Date  and 
advising  Affected  Contractholders  of 
their  right  to  reconsider  the  Substitution 
and,  if  they  so  choose,  any  time  prior  to 
the  Effective  Date,  they  may  reallocate 
or  withdraw  amounts  under  their 
affected  Variable  Contract  or  otherwise 
terminate  their  interest  thereof  in 
accordance  with  the  terms  and 
conditions  of  their  variable  Contract. 


3.  Applicant  Insurance  Companies 
shall  have  satisfied  themselves,  that  (i) 
the  Variable  Contracts  allow  the 
substitution  of  investment  in  the 
manner  contemplated  by  the 
Substitution  and  related  transactions 
described  herein;  (ii)  the  transactions 
can  be  consummated  as  described  in 
this  Application  under  applicable 
insurance  laws;  and  (iii)  that  any  . 
regulatory  requirements  in  each 
jurisdiction  where  the  Variable 
Contracts  are  qualified  for  sale,  have 
been  complied  with  to  the  extent 
necessary  to  complete  the  transactions. 

Within  five  business  days  of  the 
Effective  Date  of  the  Substitutions,  the 
Applicants  will  forward  to  Affected 
Contractholders  a  copy  of  the 
Substitution  Notice. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  and  related 
transactions  involving  redemptions 
should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autliority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-27127  Filed  10-26-01;  8:43  ami 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44971 ;  RIe  No.  SR-6SE- 
2001-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
Boston  Stock  Exchange  Amending  the 
Transaction  Fee  Schedule  and  the 
Floor  Operations  Fee  Schedule 

October  23.  2001. 

Pitfsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ( "Act ' 
or  'Exchange  Act"),'  and  Rule  19b-4 
thereunder. 2  notice  is  hereby  given  that 
on  September  29.  2001.  the  Boston 
Stock  Exchange  ( "BSE"  or  "Exchange  ") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  BSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


•15U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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I.  SelMlegulatory  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Exchange's  Transaction  Fee  Schedule  to 
revise  the  monthly  transaction  related 
revenue  the  BSE  must  generate  before  it 
shares  excess  revenue  with  eligible 
firms.  Additionally,  the  Exchange 
proposes  to  amend  the  Exchange's 
current  Floor  Operations  Fee  Schedule 
to  include  fees  for  the  trading  of 
securities  listed  on  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),     i 

n.  Self-Regulatory  Organisation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ae  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  BSE 
included  statements  concerning  the 
purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  BSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 


1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Revenue  Sharing 
Program  highlighted  on  the  BSE's 
Transaction  Fee  Schedule.  Currently, 
the  minimum  amount  of  monthly 
transaction  related  revenue  the  BSE 
must  generate  before  it  shares  excess 
revenue  with  eligible  member  firms  is 
$1,500,000.  The  BSE  proposes  to  revise 
this  amount  to  $1,700,000  to  meet  the 
budgeted  costs  of  o{>erating  the 
Exchange  in  the  upcoming  fiscal  year. 

The  Exchange  also  proposes  to 
implement  a  transaction  fees  schedule 
for  the  trading  of  Nasdaq  securities, 
similar  to  the  transaction  fee  schedule 
ciirrently  in  place  for  exchange-listed 
securities.  However,  three  exceptions 
will  apply.  First,  all  Specialist  Trade 
Processing  Fees  will  bis  capped  for  all 
Nasdaq  specialists  for  a  period  of  two 
years,  commencing  with  the  inception 
of  Nasdaq  trading  on  the  BSE.  Presently, 
the  Exchange  caps  these  fees  in 
instances  in  which  there  are  competing 
specialists,  under  the  Exchange's 
Competing  Specialist  Initiative,  in  listed 
securities.  The  BSE  is  not  seeking  to 
extend  the  Competing  Specialist 
Initiative  to  the  trading  of  Nasdaq 
securities  at  this  Ume.  Nevertheless,  the 
Exchange  proposes  to  extend  similar 


Specialist  Trade  Processing  Fee  caps  to 
Nasdaq  specialists  to  allow  the  Nasdaq 
trading  program  to  develop  and  mature 
over  a  iwo-year  period. 

The  second  exception  applies  to  the 
way  in  which  securities  are  ranked  for 
transaction  fee  caps.  Presently,  the 
Exchange  categorizes  listed  securities 
into  various  tiers  for  this  purpose.  The 
securities  are  categorized  based  on 
Consolidated  Tape  Association  ("CTA") 
Trade  Rank.  Obviously,  this  measure  is 
not  applicable  to  Nasdaq  securities,  so 
the  Exchange  is  proposing  to  use 
Nasdaq  share  volume  as  an  equivalent 
standard.  The  Nasdaq  share  volume  will 
serve  the  same  purposes  as  the  CTA 
Trade  Rankings,  and  will  allow  the 
Exchange  to  categorize  Nasdaq 
securities  in  a  similar  fashion  to  listed 
securities,  in  various  tiers. 

Lastly,  the  Exchange  proposes  to 
"pass  through"  all  third  party  fees  billed 
to  the  Exchange  on  behalf  of  the 
specialists  who  are  trading  Nasdaq 
seciirities.  The  fees  will  pass  through  on 
a  pro  rata  basis  for  all  fixed  fees,  and  on 
an  actual  basis  for  all  variable  fees. 

2.  Statutory  Basis 

BSE  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  6(b)(4)  ^  and  section  6(b)(5)* 
of  the  Act,  which  require,  among  other 
things,  that  the  BSE's  rules  be  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities,  that  the 
BSE's  rules  must  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi«e  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

BSE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


'  15  U.S.C.  78J(b)(4). 

♦  15  use.  78f[b)(5). 

'  The  Commission  added  Section  6(b)(4)  of  the 
Act  to  the  Statutory  Basis  Section  of  the  notice  at 
the  request  of  the  BSE.  Telephone  discussion 
between  )ohn  Boese.  Attorney,  BSE,  and 
Christopher  B.  Stone,  Attorney  Advisor,  Division  of 
Market  Regulation,  Commission  (Oct.  19,  2001). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflGecdTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)  6  of  the  Act  and  Rule  19b- 
4(f)(2)  thereimder  ^  as  establishing  or 
changing  a  due,  fee,  or  other  charge  paid 
solely  by  members  of  the  BSE.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  simimarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.8 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the   . 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
pQbvisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2001-06  and  should  be 
submitted  by  November  19,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarlond, 

Deputy  Secretary. 

[PR  Doc.  01-27132  Filed  10-26-01;  8:45  am) 

■UJNQ  COOE  M10-01-M 


»15  U.S.C.  78s(b)(3)(A). 
'17CFR240.19b-4(f)(2). 
•See  Section  19(b)(3)(C)  of  the  Act,  15  U.S.C. 
78s(b)(3)(C). 
<»17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44964;  File  No.  SR-CBOE- 
2001-29] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange  Inc.; 
Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
and  Notice  of  HIIng  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  the  Proposed 
Rule  Change  Relating  to  the 
Exchange's  Delisting  Criteria 

October  19,  2001. 
I.  Introduction 

On  May  29,  2001,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4  2 
thereunder,  a  proposed  rule  change 
amending  the  Exchange's  delisting 
criteria.  On  August  3,  2001,  the  CBOE 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  August  21, 
2001.*  The  Commission  received  no 
comments  on  the  proposal.  On  October 
5,  2001,  the  CBOE  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.^  This  order  approves  the 
proposed  rule  change,  as  amended.  In 
addition,  the  Commission  solicits 
comments  on  Amendment  No.  2  from 
interested  persons. 

n.  Description  of  the  Proposal 

The  proposed  rule  change,  as 
amended,  would  modify  Interpretation 
.01  to  CBOE  Rule  5.4,  which  governs  the 
withdrawal  of  approval  for  securities 
imderlying  options  traded  on  the 
Exchange,  by  reducing  from  $5  to  $3  the 
guideline  price  used  to  determine 
whether  an  underlying  security 
previously  approved  for  Exchange 


'  15  U.S.C  78s(b)(l). 

»17CFR240.19b-4. 

'  See  letter  from  Patriclt  Sexton,  Assistant  General 
Counsel.  CBOE,  to  Nancy  Sanow.  Assistant 
Director,  Division  of  Marker  Regulation 
("Division"),  Conunission,  dated  August  1,  2001 
("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  44693 
(August  13.  2001),  66  FR  43937. 

>  See  letter  from  Patrick  Sexton,  Assistant  General 
Counsel,  CBOE.  to  Nancy  Sanow,  Assistant 
Director,  Division,  Conunission,  dated  October  4. 
2001  ("Amendment  No.  2").  In  Amendment  No.  2, 
the  CBOE  clarified  in  Interpretation  .01  and 
Interpretation  .02  to  CBOE  Rule  5.4  that  it  will  look 
to  the  primary  market  in  which  the  underlying 
security  trades  in  determining  whether  the 
underlying  security  satisfies  the  price  requirements 
for  adding  additional  series  ot  option  contracts. 


options  transactions  continues  to  meet 
the  exchange's  listing  requirements.^ 
The  proposed  rule  change  would  also 
amend  Interpretation  .02  to  CBOE  Rule 
5.4  to  reduce  from  $5  to  $3  the  price 
above  which  an  imderlying  security 
must  be  traded  before  the  Exchange  may 
add  additional  series  of  options  intra- 
day.^  In  addition,  the  proposed  rule 
change  would  modify  Interpretation  .01 
and  Interpretation  .02  to  CBOE  Rule  5.4, 
by  reducing  from  six  calendar  months  to 
one  day,  the  amount  of  time  the  CBOE 
would  be  required  to  look  back  at  the 
closing  market  price  of  the  imderlying 
security  when  determining  if  an 
imderlying  security  previously 
approved  for  options  transactions  no 
longer  meets  the  requirements  for  the 
continuance  of  such  approval.  Lastly, 
the  proposed  rule  change  would 
eliminate  Interpretation  .04  to  CBOE 
Rule  5.4,  which  will  no  longer  be 
needed  in  light  of  the  above  mentioned 
changes  the  instant  proposed  rule 
change  would  implement. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange"  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act,'°  which  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.  The  Commission  believes  that 
by  limiting  the  determination  of  the 
closing  price  to  trades  occurring  on  the 
primary  market  and  requiring  that  the 
stock  price  meet  the  minimum  price  on 
the  primary  market  both  at  the  close  the 


■The  Exchange  will  use  the  closing  price  per 
share  in  the  primary  market  in  which  the 
underlying  security  trades  for  purposes  of 
determining  the  guideline  price.  See  Amendment 
No.  2,  supra  note  5. 

'  The  Exchange  will  use  the  closing  price  per 
share  in  the  primary  market  in  which  the 
underlying  security  trades  and  the  price  per  share 
of  the  last  reported  trade  in  the  primary  market  in 
which  the  underlying  security  trades  at  the  time  the 
Exchange  determines  to  add  the  series  intra-day.  Id. 

•In  approving  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efBcieacy,  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 

«15  U.S.C.  78f. 

""IS  U.S.C  78f(b)(5). 


day  before  and  at  the  time  the  Exchange 
determines  to  add  an  intra-day  series, 
the  delisting  criteria  should  continue  to 
ensure  that  options  traded  on  the  CBOE 
are  based  on  securities  of  companies 
that  are  financially  sound  and  are  still 
subject  to  adequate  minimum  standards. 
Therefore,  the  Commission  believes  that 
the  CBOE's  proposed  rule  change,  as 
amended,  should  serve  to  protect 
investors  and  the  public  interest. 
The  Commission  notes  that  the 
proposal  and  Amendment  No.  1  were 
noticed  for  the  full  21 -day  comment 
period  and  the  Commission  received  no 
comments  regarding  the  proposal,  as 
amended.  The  Commission  further 
notes  that  Amendment  No.  2  made 
technical  changes  to  the  proposed  rule 
change;  accordingly,  the  Commission 
finds  good  cause  pursuant  to  section 
19(b)(2)  of  the  Act "  to  accelerate 
approval  of  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchaiige  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Ckjpies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No, 
SR-CBOE-2001-29  and  should  be 
submitted  by  November  19,  2001. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  rules  and  regulations 
thereunder. 


"  15  U.S.C.  78s(b)(2). 
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It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  ActJ^  that  the 
proposed  rule  change,  as  amended,  (File 
No.  SR-CBOE-2001-29),  is  approved. 

For  the  Ck)mmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-27130  Filed  10-26-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMmm  No.  34-44967;  Fito  No.  SR-CHX- 
2001-02] 


Self-Regulatory  Organizatlone; 
Chicago  Stock  Exctiange;  NoUca  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  a  Propoeed  Rule  Cttange 
Relating  to  thm  Proceeeing  of 
Depoeltory  Eligible  Tranaactlona  by 
Clearing  Agenciee  ExemfM  From 
Regletration  and  by  QuaHfled  Vendore 


October  22.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  18,  2001.  the  Chicago  Stock 
Exchange  ("CHX")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  August  31, 
October  10,  and  October  18.  2001, 
amended  a  proposed  rule  change  as 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
the  CHX.  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  grant  accelerated  approval  of  the 
proposed  rule  change. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  is  amending  its  rules 
governing  the  entities  qualified  to 
process  electronic  confirmations  and 
affirmations  of  depository  eligible 
transactions.  Specifically,  the  CHX 
proposes  to  amend  portions  of  Article 
XV,  Rule  5  and  related  published 
interpretations  and  policies  to  provide 
that  no  members  shall  accept  an  order 
from  a  customer  pursuant  to  an 
arrangement  whereby  payment  for 
securities  purchased  or  delivery  of 
seciirities  sold  is  to  be  made  to  or  by  an 
agent  of  the  customer  unless  the 
facilities  of  a  registered  clearing  agency, 
a  clearing  agency  that  is  exempt  from 
registration,  or  a  qualified  vendor  shall 


'2  15U.S.C78s(b)(2). 
"  17  CFR  200.30-3 
>  15  U.S.C.  78s(bMl). 


be  utilized  for  the  electronic 
confirmation  and  affirmation  of  all 
depository  eligible  transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CHX  is  amending  portions  of 
Article  XV,  Rule  5  and  related 
published  interpretations  and  policies 
pertaining  to  the  types  of  entities  that 
may  process  confirmations  and 
affirmations  of  depository  eligible 
transactions.  Under  current  CHX  rules, 
CHX  members  may  only  accept  an  order 
from  a  customer  pursuant  to  an 
agreement  whereby  payment  for 
securities  purchased  or  delivery  of 
securities  sold  is  to  be  made  to  or  by  an 
agent  of  the  customer  if  that  customer  or 
its  agent  utilizes  the  facilities  of  a 
"securities  depository"  for  comparison, 
acknowledgement,  and  book  entry 
settlement  of  depository  eligible 
transactions.  3  CHX  rules  define  a 
"securities  depository"  as  a  clearing 
agency  registered  with  the  Commission 
pursuant  to  section  17A(b)(2)  of  the  Act. 

The  Depository  Trust  Company 
("DTC")  is  a  clearing  agency  registered 
with  the  Commission.  DTC  has 
combined  its  TradeSuite  family  of 
institutional  trade  processing  services 
with  the  institutional  trade  processing 
services  offered  by  Thomson  Financiid 
ESG  *  in  a  proposed  joint  venture, 
Omgeo,  between  The  Depository  Trust  & 
Clearing  Corporation  ("DTCC").* 
Thomson  Financial  Inc.,"  and  Interavia, 


'The  Conunission  has  modified  the  text  of  the 
summaries  prepared  by  the  CHX. 

'CHX  Rules,  Article  XV.  Rule  5. 

'Thomson  Financial  ESG  is  a  division  of 
Thomson  Financial,  a  Thomson  Corporation 
subsidiary. 

'  DTtX  was  created  in  1999  as  a  holding 
company  for  DTC  and  the  National  Securities 
Clearing  Corporation  ("NSCC"). 

"Thomson  Financial  Inc.  is  a  wholly  owned 
indirect  subsidiary  of  Thomson  Corporation. 
Thomson  Corporation  is  a  global  electronic 
information  company. 


A.G.  ("Interavia").^  Omgeo  provides 
through  its  wholly  owned  subsidiary. 
Global  Joint  Venture  Matching  Services- 
US,  LLC  ("GJVMS"),  post-trade, 
presettlement  related  services,  including 
execution  notification,  allocation, 
confirmation,  central  matching  service, 
operational  and  standing  databases  (i.e., 
trade  enrichment),  and  communication 
facilities  among  trading  parties  and  their 
settlement  agents. 

GJVMS  has  been  granted  an 
exemption  from  registration  as  a 
clearing  agency  under  section  17A  of 
the  Exchange  Act  and  thus  would  not 
constitute  a  "securities  depository" 
under  current  CHX  rules.^  Currently, 
GJVMS  is  the  only  U.S.  provider  of 
confirmation  and  affirmation  services. 

In  order  to  permit  CHX  members  and 
order  sending  firms  to  utilize  the 
services  of  GJVMS.  other  exempt 
clearing  agencies,  or  qualified  vendors, 
several  CHX  rules  must  be  amended.^ 
The  CHX  believes  that  use  of  an  exempt 
entity  or  qualified  vendor  would  not 
pose  any  threat  to  the  integrity  of 
processing  depository  eligible 
transactions  given  the  significant 
technological  and  other  requirements 
that  such  an  exempt  clearing  agency  or 
qualified  vendor  would  need  to  satisfy 
imder  the  proposed  rule. 

The  CHX  believes  that  the  proposed 
rule  is  consistent  with  the  requirements 
of  the  Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange  and,  in 
particular,  with  the  requirements  of 
section  6(b)(5)  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  biuden  on  competition. 


''  Interavia  is  a  Swiss  corporate  affiliate  of 
Thomson  Financial  Inc. 

■Securities  Exchange  Act  Release  Nos.  44188 
(April  17.  2001)  (File  No.  600-32]  (order  granting 
G)VMS  an  exemption  from  registration  as  a  clearing 
agency)  and  43540  (November  9.  2000),  65  FR 
69582  (File  No.  600-32)  (noUce  of  filing  of 
application  for  exemption  fit>m  clearing  agency 
registration). 

'"Qualified  vendor"  is  defined  by  Art.  XV,  Rule 
5  to  mean  a  vendor  of  electronic  confirmation  and 
affirmation  services  that  meets  a  series  of  specific 
requirements  set  forth  in  the  rule. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

After  careful  consideration,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act.i"  Section  6(b)(5)  of  the  Act  requires 
that  the  rules  of  a  national  securities 
exchange  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposal  is 
consistent  with  section  6Cb)(5)  because 
it  will  permit  CHX  members  and  order 
sending  firms  to  utilize  the  services  of 
GJVMS  and  other  exempt  clearing 
agencies  to  process  depository  eligible 
transactions. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  approval  prior 
to  the  thirtieth  day  after  publication  of 
notice  will  allow  CHX  members  and 
order  sending  firms  to  be  able  to  use  the 
confirmation  and  affirmation  services  of 
GJVMS.  Because  GJVMS  has  received  an 
exemption  from  registration  as  a 
clearing  agency,  it  does  not  constitute  a 
"securities  depository"  under  current 
CHX  rules.  Therefore,  the  CHX  rules 
must  be  amended  to  allow  CHX 
members  and  order  sending  firms  to 
utilize  the  services  of  GJVMS,  which  is 
the  only  U.S.  provider  of  confirmation 
and  affirmation  services.  In  addition, 
this  rule  change  will  make  the  CHX  rule 
consistent  with  New  York  Stock 
Exchange  Rule  387,  National 
Association  of  Seciuities  Dealers  Rule 
11860,  and  Municipal  Securities 
Rulemaking  Board  Rule  G-15. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-2001- 
02  and  should  be  submitted  by 
November  19,  2001. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CHX-2001-02)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  01-27129  Filed  10-2&-01;  8:45  am) 
BKIMQ  C006  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releue  No.  34--U968;  Hie  No.  SR-NSCC- 
2001-07] 

Self-Regulatory  Organiratlons; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Buy-In  Rules  and  Procedures 

October  22.  2001. 

On  April  27,  2001,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-2001-07)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  On  April  30,  2001. 
NSCC  filed  an  amendment  to  the 
proposed  rule  change.  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  August  29,  2001. ^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 


I.  Description 

NSCC  is  modifying  its  buy-in  rules 
and  procedures  to  further  automate  and 
improve  the  processing  of  buy-ins  of 
CNS  positions.^  The  revised  procedures 
provide  that  a  Buy-In  Notice  may  be 
filed  by  an  originator  on  successive  days 
provided  the  succeeding  Buy-In  Notice 
does  not  specify  a  quantity  of  securities 
covered  by  the  prior  Buy-In  Notice  and 
the  quantity  of  securities  representing 
the  sum  of  all  Buy-In  Notices  does  not 
exceed  the  member's  total  long 
position.'* 

The  Retransmittal  Notice  is  being 
revised  to  include  the  identity  of  the 
originator  on  the  Retransmittal  Notice  so 
that  the  member  owing  securities  can 
contact  the  originator  to  arrange 
delivery.^  Regardless  of  any  agreements 
that  may  have  been  entered  into 
between  a  member  owing  securities  and 
an  originator,  unless  the  originator 
notifies  NSCC  in  a  timely  manner  that 
its  Buy-In  Order  should  not  be  executed, 
members  who  receive  Retransmittal 
Notices  and  do  not  satisfy  them  assimie 
liability  for  the  loss,  if  any,  which 
occurs  as  a  result  of  an  originator's  Buy- 
In  Order.** 

The  revisions  also  require  members  to 
electronically  transmit  Buy-In  Notices 
and  Buy-In  Orders  through  an 
automated  format  determined  by  NSCC 
thereby  eliminating  the  practice  of  hand 
and  facsimile  deliveries.  Similarly, 
NSCC  will  transmit  through  an 
automated  format  Retransmittal  Notices 
to  members.^ 

Members  will  be  advised  of  the 
specific  implementation  date  of  the 
Buy-In  changes  prior  to  implementation. 

n.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions." 
The  Commission  believes  that  NSCC's 
rule  change  is  consistent  with  this 
section  because  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  buy-in  transactions  by 
further  automating  and  improving  the 
processing  of  buy-ins. 


>o  15  U.S.C.  78f(b)(5). 


"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  44736 
(August  22.  2001),  66  FR  45715. 


'  Changes  are  being  made  to:  NSCC  Rule  1 1 . 
Sections  7(b)  and  (c);  NSCC  Procedure  VII.  section 
I;  and  NSCC  Procedure  X,  section  A.  Also,  proposed 
changes  to  NSCC  Procedure  VII.  section  E3  to 
conform  its  language  to  the  language  proposed  in 
NSCC  Procedure  VII.  section  ). 

*  NSCC  Procedure  VU.  section  |. 

»  NSCC  Rule  1 1 .  section  7(b). 

•NSOC  Procedure  X.  section  Al. 

^NSCC  Rule  11.  sections  7(b)  and  (c). 

•15U.S.C.  78q-l(b){3)(F). 
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m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2001-07)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

(FR  Doc.  01-27128  Filed  10-26-01:  8:45  am) 

BIUM6  COOC  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R>less«  No.  34-44962;  File  No.  SR-NYSE- 
2001-42] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Propoaad  Rule  Change  by 
ttie  New  York  Stock  Exchange,  Inc., 
Establishing  the  Fees  for  NYSE 
OpenBookTM 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder  2 
notice  is  hereby  given  that  on  October 
15,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  | 

The  Exchange  proposes  to  establish  a 
set  of  fees  in  its  NYSE  OpeoBook 
service,  a  new  service  in  which 
subscribers  may  view  limit  orders 
contained  in  the  NYSE  limit  order  book. 

n.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 


proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  OpenBook  is  a  compilation  of 
limit  order  data  that  the  Exchange  will 
provide  to  market  data  vendors,  broker- 
dealers,  private  network  providers,  and 
other  entities  through  a  data  feed.  By 
enhancing  the  quality  of  the  Exchange's 
market  data,  th^i  Exchange  believes  tbat 
NYSE  OpenBook  would  preserve  and 
increase  the  benefits  that  the  Exchange 
offers  to  its  constituents.  At  the  same 
time,  the  Exchange  believes  that  the 
innovation  of  NYSE  OpenBook  serves 
two  of  the  public  policy  goals  of 
enhancing  market  transparency  and 
fostering  competition  among  orders  and 
markets. 

The  Exchange  represents  that  for 
every  limit  price,  NYSE  OpenBook  will 
include  the  aggregate  order  volume.  The 
Exchange  will  make  the  NYSE 
OpenBook  data  feed  available  through 
the  Exchange's  Common  Access  Point 
("CAP")  network.  Initially,  the 
Exchange  will  update  NYSE  OpenBook 
every  ten  seconds. 

The  Exchange  is  proposing  two  fees. 
First,  the  Exchange  proposes  to  collect 
a  fee  equal  to  $5,000  per  month  from 
each  entity  that  elects  to  receive  the 
NYSE  OpenBook  data  feed.  Second,  the 
Exchange  proposes  to  collect  an  end- 
user  fee  of  $50.00  3  per  month  for  each 
terminal  through  which  the  end  user  is 
able  to  display  the  NYSE  OpenBook. 

The  Exchange  believes  that  NYSE 
OpenBook  responds  to  the  demand  of 
trading  desks  of  broker-dealers  and 
institutional  investors  for  depth-of- 
market  data,  a  demand  that  results  from 
decimalization's  six-fold  increase  in  the 
number  of  price  points.  Thus,  initially, 
the  Exchange  anticipates  that  these 
trading  desks  will  be  the  primary  users 


•  17  C3TI  200.3O-3(a)(12). 
<  15  U.S.C.  78s(bHl). 
»17CFR-240.19b-4. 


'  The  Exchange  notes  that  although  no  other 
market  participant  currently  offers  a  limit  order 
data  compilation,  a  few  markets  offer  services  that 
provide  a  point  of  reference.  According  to  the 
Exchange,  the  NASDAQ  Stock  Market  charges  $50 
per  terminal  for  its  Nasdaq  Level  D  service,  which 
provides  the  best  bid  and  offer  from  all  market 
makers  and  ECNs  (although  it  does  not  otherwise 
provide  depth-of-book  or  depth-of-market 
information).  The  Exchange  also  believes  that  the 
London  Stock  Exchange  charges  S144-S219  per 
terminal  for  the  price  and  size  of  limit  orders  in 
stocks  that  are  included  in  the  FTSE  250  index. 
Further,  the  Exchange  believes  that  the  Toronto 
Stock  Exchange  charges  $30  per  terminal  for  its 
order  books. 


of  NYSE  OpenBook.  As  the  Exchange 
gains  experience  with  NYSE  OpenBook, 
the  Exchange  notes  that  it  may  design  a 
data  product  that  is  more  suitable  for 
use  by  registered  representatives. 
Eventually,  if  a  demand  develops,  the 
Exchange  would  consider  designing  a 
limit  order  data  product  suited  for  the 
retail,  nonprofessional  customer. 

The  Exchange  represents  that  it  will 
require  each  NYSE  OpenBook  data  feed 
recipient  to  enter  into  the  existing  form 
of  "vendor"  agreement.  That  agreement 
will  authorize  the  data  feed  recipient  to 
provide  NYSE  OpenBook  display 
services  to  its  customers  or  to  distribute 
the  data  internally.  In  addition,  the 
Exchange  represents  that  it  will  require 
each  end-user  that  receives  NYSE 
OpenBook  displays  from  a  vendor  or 
broker-dealer  to  execute  the  existing 
NYSE  "subscriber"  agreement  for  that 
purpose. 

The  Exchange,  acting  for  the 
Consolidated  Tape  Association  ("CTA") 
and  Consolidated  Quotation  ("CQ") 
Plan  Participants,  currently  uses  the 
vendor  and  subscriber  agreements  to 
make  available  equity  quotes  and  prices. 
In  addition,  the  Exchange,  acting  on  its 
own  behalf,  uses  the  vendor  and 
subscriber  agreements  to  make  available 
bond  quotes  and  prices.  Since  the 
agreements  are  generic,  the  Exchange 
believes  that  the  agreements  would 
accommodate  NYSE  OpenBook.  When 
the  CTA  and  CQ  Plan  Participants 
adopted  the  current  vendor  forms  of 
agreement,  the  Commission  published 
the  forms  for  public  comment  and 
approved  them.* 

The  Exchange  intends  to  supplement 
the  vendor  and  subscriber  agreements 
with  additional  terms  that  are  unique  to 
NYSE  OpenBook.  The  first  additional 
term  to  the  vendor  and  subscriber 
agreements  that  the  Exchange  would 
provide  requires  a  data-fieed  recipient 
that  redisseminates  NYSE  OpenBook 
outside  of  its  organization  may  not 
integrate  the  limit  orders  of  other 
markets  or  trading  systems  into  the 
NYSE  limit  orders  (i.e.,  the  data-feed 
recipient  must  display  the  NYSE's 
compilation  in  a  separate  "window"  ^ 
marked  "NYSE  OpenBookTW").  The 
Exchange  notes  that  the  window 
requirement  is  designed  to  maintain  the 


*  See  Securities  Exchange  Act  Rel  Nos.  22851 
(January  31. 1986),  51  FR  5135  (February  11, 1986); 
28407  (September  6, 1990),  55  FR  37276  (September 
10, 1990). 

'  The  Exchange  notes  that  it  is  referring  to  a 
"window"  for  conceptual  clarity.  The  requirement 
does  not  literally  require  a  separate  window,  only 
separate  displays.  In  other  words,  a  vendor  could 
format  multiple  displays  in  a  single  window. 
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integrity  of  the  NYSE's  data  compilation 
so  that  it  is  uniquely  identified  to  the 
NYSE.  A  vendor  could  place  other 
markets'  limit  order  displays  ca  the 
same  page  as  the  NYSE  OpenBook 
window. 

Further,  the  Exchange  represents  that 
the  window  requirement  applies  solely 
to  vendors  and  not  to  trading  desks  that 
may  display  NYSE  OpenBook  for  its 
own  use.  Because  of  die  window 
requirement's  limited  reach,  the 
Exchange  notes  that  mere  receipt  of  the 
data  feed  does  not  in  itself  convert  a 
broker-dealer  into  a  vendor.  According 
to  the  Exchange,  if  a  broker-dealer 
redistributes  data  to  its  customers,  the 
broker-dealer  would  be  subject  to  the 
window  requirement  like  any  other 
vendor.  The  Exchange  believes  that  the 
dichotomy  follows  conventional 
licensing  distinctions  that  treat  vending 
and  rebroadcasting  differendy  from 
internal  constmiption.  According  to  the 
Exchange,  these  distinctions  are  based 
in  part  on  the  practical  difficulties 
inherent  in  policing  internal 
consimiption. 

In  addition,  the  Exchange  believes 
that  the  dichotomy  tracks  current 
practices  among  market  data  vendors. 
According  to  the  Exchange,  vendors 
typically  control  the  formats  of  their 
display  services,  but  do  not  control  the 
formats  of  their  data  feed  services.  The 
Exchange  believes  that  this  vendor 
practice  follows  a  common  business 
stratification  approach  of  providing 
branded  products  to  one  market 
segment,  and  licensing  customized 
offerings  to  another  market  segment. 

The  second  additional  term  to  the 
vendor  and  subscriber  agreements  that 
the  Exchange  woidd  provide  initially 
precludes  data-feed  customers  from 
retransmitting  the  NYSE  OpenBook  data 
feed.  The  Exchange  believes  that  this  is 
a  prudent  safeguard  in  introducing  the 
new  product  into  the  marketplace, 
particularly  since  NYSE  OpenBook  may 
be  the  subject  of  several  releases  in  its 
first  year.  Furthermore,  the  Exchange 
notes  that  precluding  retransmission  of 
the  NYSE  OpenBook  data  feed  reflects 
the  Exchange's  negative  experience  with 
retransmission  of  the  CTA  and  CQ  high 
speed  lines.  In  recent  years,  some  new 
entrants  into  the  data-feed  business 
have  failed  to  adopt  the  administrative 
controls  necessary  to  assure  that  their 
data-feed  customers  are  entiUed  to 
receive  indirect  access  to  the  CTA  and 
CQ  high  speed  lines.  The  Exchange 
represents  that  once  the  NYSE  and  the 
marketplace  gain  experience  with  the 
product,  the  Exchange  vtrill  permit 
retransmission  of  the  NYSE  OpenBook 
data  feed. 


2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
tmder  the  act  for  the  proposed  rule 
change  are  the  requirements  luider 
section  6(b)(4)  of  the  Act,^  which 
provides  that  an  exchange  have  rules 
that  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  its  members  and  other 
persons  using  its  facilities;  and  the 
requirements  imder  section  6(b)(5)  of 
the  Act,'  which  provides,  among  other 
things,  that  the  mles  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  not  to  permit 
unfeir  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

A.  Description  of  Proposed  Restrictions 
on  NYSE  OpenBook 

As  described  above,  the  NYSE 
proposes  to  provide  a  new  service  that 
will  permit  subscribers  to  view  limit 
orders  contained  in  the  NYSE  limit 
order  book.  The  NYSE  envisions  two 
main  categories  of  subscribers  to  this 
information:  (1)  broker-dealers  and 
institutions;  and  (2)  traditional  market 
data  vendors  that  disseminate 
information  to  market  participants. 


•15U.S.C.  78f(b)(4). 
'  15  U.S.C  78f[b)(5). 


including  broker-dealers,  institutions, 
and  other  customers.  The  NYSE's 
proposed  restrictions  on  re- 
dissemination  of  OpenBook  data  would 
appear  to  affect  these  two  types  of 
subscribers  differently.  While  a  broker- 
dealer  or  institution  would  be 
prohibited  from  enhancing,  integrating, 
or  consolidating  the  OpenBook  data 
with  other  markets'  data  for  re- 
dissemination  outside  of  the  firm,  it 
could  enhance,  integrate,  or  consolidate 
OpenBook  data  for  its  internal  use, 
including  distribution  to  specific 
trading  desks  and  branch  offices  within 
the  firm.  In  this  way,  a  broker-dealer  or 
institution  would  have  the  flexibility  to 
fine-tune  its  OpenBook  data  feed  in  a 
maimer  that  would  maximize  its 
usefulness  for  its  trading  operations.  On 
the  other  hand,  vendors  would  be 
unable  to  disseminate  the  data  to  their 
customers  in  a  form  other  than  the  form 
prescribed  by  the  NYSE  {i.e.,  they  must 
display  the  information  in  a  separate 
window  marked  NYSE  Open  Book). 
Moreover,  the  Exchange  represents  that 
all  recipients  of  the  data-feed,  including 
broker-dealers,  vendors,  institutions, 
and  others,  would  initially  be  precluded 
from  retransmitting  the  OpenBook  data- 
feed  in  any  form.  The  NYSE  represents 
that  "this  is  a  prudent  safeguard  in 
introducing  the  new  product  into  the 
marketplace,  particularly  since  NYSE 
OpenBook  may  be  the  subject  of  several 
releases  in  its  first  year.  Furthermore, 
the  Exchange  notes  that  precluding 
retransmission  of  the  NYSE  OpenBook 
data  feed  reflects  the  Exchange's 
negative  experience  with  retransmission 
of  the  CTA  and  CQ  high  speed  lines." 
The  Commission  recognizes  that  the 
NYSE's  OpenBook  proposal  would 
provide  market  participants  with 
potentially  valuable  information  about 
the  limit  orders  on  specialists'  books. 
This  service  may  be  particularly  useful 
in  the  current  decimal  pricing 
environment  by  providing  more 
information  concerning  buy  or  sell 
interest  at  various  price  levels  outside  of 
the  current  inside  quotations  posted  by 
the  Exchange.  Nevertheless,  the  NYSE's 
proposed  restrictions  on  OpenBook  data 
may  potentially  raise  issues  concerning 
unfair  discrimination  against  different 
types  of  subscribers.  Moreover,  the 
NYSE's  proposed  restrictions  on 
consolidating  OpenBook  information 
with  limit  order  information  available 
from  other  market  centers  may  raise 
questions  concerning  the  fairness  and 
usefiUness  of  the  form  and  content  of 
such  information. 

B.  Statutory  Standards 

Section  11 A  generally  sets  forth  the 
standards  under  which  an  SRO  may 
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distribute  information  with  respect  to 
quotations,  including  limit  orders.^ 

1.  Section  llA(c)(l)  (D)  and  (C) 

Section  llA(c){lKD)  of  the  Act^ 
reqiiires,  among  other  things,  that 
exchange  members,  brokers,  dealers, 
and  securities  infonnation  processors  be 
able  to  obtain  infonnation  with  respect 
to  quotations  for  and  transactions  in 
securities  on  terms  that  are  not 
unreasonably  discriminatory.  The 
Commission  requests  comment  on 
whether  the  NYSE's  proposal  is 
consistent  with  this  provision. 
Commenters  are  requested  to  address 
whether  the  restrictions  on  vendor  re- 
dissemination  of  the  data,  including  the 
prohibition  on  providing  the  full  data 
feed  and  providing  enhanced, 
integrated,  or  consolidated  data,  are 
unfairly  discriminatory.  Commenters 
are  also  asked  to  identify  any  other 
aspect  of  the  proposal  that  may  be 
unfairly  discriminatory. 

The  Commission  also  requests 
comment  on  whether  the  proposal  is 
consistent  with  the  requirements  of 
section  llA(c)(l)(C)  of  the  Act.'o  which 
requires  among  other  things,  that  all 
securities  information  processors  be 
able  to  obtain  information  with  respect 
to  quotations  and  transactions  for 
purposes  of  distribution  and  publication 
on  fair  and  reasonable  terms. 
Specifically,  are  the  contract  terms  that 
restrict  the  use  and  redissemination  of 
the  OpenBook  fair  and  reasonable? 


■In  1975,  Congress  gave  the  Commission 
authority  under  section  11 A  to  regulate  information 
with  respect  to  quotations,  including  limit  orders. 
See  S.  Rep.  94-75  94th  Cong..  1st  S«ss.  93  at  8 
(1975)  (stating  in  relevant  part.  "|t|here  are  two 
paramount  objectives  in  the  development  of  a 
national  market  system.   *   *   •  And  second,  the 
centralization  of  all  buying  and  selling  interest  so 
that  each  investor  will  have  the  opportunity  for  the 
best  possible  execution  of  his  order  regardless  of 
where  in  the  system  it  originates.")  (Emphasis 
added):  Id.  at  9  (stating  in  relevant  part,  "(the] 
regulation  of  securities  communication  systems 
would  be  accomplished  under  S.  249  by  adding  a 
new  section  11A  to  the  Exchange  Act.  This  section 
is  intended  to  bring  under  the  SECs  direct 
jurisdiction  all  organizations  engaged  in  the 
business  of  collecting,  processing,  or  publishing 
information  relating  to  quotations  for,  indications  of 
interest  to  purchase  and  sell,  and  transactions  in 
securities.")  In  1996.  the  Commission  adopted  the 
customer  limit  order  display  rule  to  further  the 
principles  of  a  national  market  system.  See 
Securities  Exchange  Act  Release  No.  37619A 
(August  29,  1996).  61  FR  48290,  48297  (September 
12, 1996)  (noting  that  '|t|he  Commission  has 
consistently  recognized  since  1975  that,  in  order  to 
satisfy  this  Congressional  vision,  multiple-market 
display  of  limit  orders  was  an  important  component 
for  qualified  securities.") 

•15U.S.C78k-l(cHD). 

"ISUS-C.  78k-l(cHl)(C). 


2.  Section  llA(c)(l)(B) 

Section  llA{c)(l)(B)  of  the  Act" 
requires,  among  other  things,  that  a  SRO 
distribute  information  with  respect  to 
quotations  in  such  a  maimer  as  to  assure 
the  prompt,  accurate,  reliable,  and  fair 
collection,  processing,  distribution,  and 
publication  of  infonnation  with  respect 
to  quotations  for  and  transactions  in 
such  securities,  and  the  feimess  and 
usefulness  of  he  form  and  content  of 
such  information.  In  this  regard,  the 
Commission  requests  commenters' 
views  on  whether  the  form  and  content 
of  the  OpenBook  data  are  useful  and  fair 
in  light  of  the  restrictions  on  the  form 
of  display  (i.e.,  the  Exchange 
requirement  that  a  subscriber  that 
redisseminates  the  data  must  display  it 
in  a  separate  window  marked  NYSE 
Open  Book). 

3.  Other  Issues 

Finally,  the  Commission  requests 
conunent  on  the  proposal's  potential 
impact  on  competition.  Specifically,  the 
Commission  requests  comment  on 
whether  the  proposal  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate. '^  In  this 
regard,  the  Commission  requests 
commenters'  views  on  whether  the 
prohibition  on  redisseminating 
OpenBook  in  an  enhanced,  integrated, 
or  consolidated  form  prevents  vendors 
bom  competing  with  the  NYSE. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-42  and  should  be 
submitted  by  November  19,  2001. 


■•15U.S.C.  78k-l(c)(l)(B). 
"  See.  e.g..  sections  6(b)(8)  and  (5)  of  the  Act.  IS 
U.S.C.  78f(bH8)  and  (5). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. '3 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-27131  Filed  10-26-01;  8:45  am] 

aiLUNG  CODE  S010-01-H 


SOaAL  SECURITY  ADMINISTRATION 

Prasident's  Commission  To 
Strengthen  Social  Security 

AGENCY:  Social  Security  Administration 

(SSA).     ,, 

ACTION:  Announcement  of  meeting 

location. 

DATES:  November  9,  2001, 10  a.m.-3:30 
p.m. 

ADDRESSES:  Park  Hyatt  Ballroom,  Park 
Hyatt  Washington,  24th  at  M  Street 
NW..  Washington,  DC  20037.  (202)  789- 
1234. 

SUPPt^MENTARY  INFORMATION:  The 
October  23,  2001  Federal  Register 
notice  (Voliune  66,  Number  205,  Pages 
53650-53651)  announcing  the 
November  9  meeting  of  the  President's 
Commission  to  Strengthen  Social 
Security  did  not  include  a  meeting 
location.  The  piupose  of  this 
announcement  is  to  provide  the  meeting 
location. 

The  Commission  will  meet 
commencing  Friday.  November  9,  at  10 
a.m.  and  ending  at  3:30  p.m.,  with  a 
break  for  lunch  between  1  p.m.  and  2 
p.m.  The  Commission  will  be 
deliberating  on  Social  Seciuity  reform 
options,  including  how  to  administer 
personal  accounts. 

Dated:  October  23,  2001. 
Michael  A.  Anzick, 

Designated  Federal  Officer. 

(FR  Doc.  01-27224  Filed  10-26-01;  8:45  am] 

BNJJN6  CODE  4191-OS-U 


DEPARTMENT  OF  TRANSPORTATION 

rederal  Aviation  Administration 

Agsncy  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Federal  Aviation  Administrtion 
(FAA),  DOT. 
ACTION:  Note. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requests  (ICR)  abstracted 
below  have  been  forwarded  to  the  Office 


"17  CFR  200.3O-3(aMl2). 
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of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collections.  The  ICR  describes  the 
nattire  of  the  information  collections 
and  the  expected  burdens.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  April  26.  2001.  pages 
2017-2138. 

DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
afiairs.  Office  of  Management  and 
Budget,  725  17th  Street.  NW, 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

1.  Title:  Safety  Improvement  Report, 
Accident  Prevention  Coimselor  Activity 
Reports. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OAfB  Control  Number  2120-0057. 

Forms(s)  FAA  Forms  89740-5  and 
8740-6. 

Affected  Public:  4,792  Individuals  and 
Businesses. 

Abstract:  Airmen  use  Safety 
Improvement  Reports  to  notify  the  FAA 
of  Hazards  to  fli^t  operations. 
Counselors  use  Accident  Prevention 
Counselor  Activity  Reports  to  advise  the 
FAA  of  accomplishments  of  the 
accident  prevention  program.  The 
affected  public  includes  pilots,  airport 
operators,  and  charter  and  commuter 
aircraft  operators  engaging  in  air 
transportation. 

Estimated  Annual  Burden  Hours: 
1,769  hours  annually. 

2.  Tit/e:  Implementation  of  the  Equal 
Access  to  Justice  Act. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0539. 

Forms(s)  NA. 

Affected  Public:  Estimated  15 
applicant  petitioning  for  an  award  of 
attorney's  fees  and  other  expenses  imder 
the  Equal  Access  to  Justice  Act  (EAJA). 

Abstract:  The  information  will  be 
used  to  determine  whether  the  applicant 
is  eligible  to  receive  an  award  imder  the 
EAJA. 

Estimated  Annual  Burden  Hours:  An 
estimated  600  hours  aimually. 

3.  Title:  Office  of  Dispute  Resolution 
Procedures  for  Protests  and  Contract 
Disputes,  14  CFR  part  17. 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0632. 

Forms(s)NA. 

Affected  Public:  A  combined 
estimated  40  respondents  (businesses, 
individuals,  not-for-profit  institutions, 
and  state  and  local  governments). 

Abstract:  These  are  procedural 
requirements  for  the  conduct  of  protests 
and  contract  disputes  before  the  Office 
of  Dispute  Resolution  for  Acquisition. 
14  CFR  17.15  and  17.25  provide  the 
procedures  for  filing  protests  and 
contract  claims  with  the  ODRA.  The 
regulations  seek  factual  and  legal 
information  from  protesters  or 
claimants. 

Estimated  Annual  Burden  Hours:  An 
estimated  820  hours  aimually. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  be 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology. 

Dated:  Issued  Washington,  DC,  on  October 
16.  2001. 
Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

(FR  Doc.  01-27164  Filed  10-26-01;  8:45  am] 
BNXmC  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-«6] 

Petitions  for  Exemption;  Summery  of 
Petttlon  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  sununary  of  certain  a 
petition  seeking  relief  from  specified 


requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  8,  2001. 

ADDRESSES:  Send  conunents  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:      . 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC  on:  October  24, 
2001. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-10191. 

Petitioner:  Department  of  the  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (b). 

Description  of  Relief  Sought:  To  permit 
the  United  States  Air  Force  to  conduct 
night-vision  goggle  lights-out  training 
in  the  Alaskan  military  operating 
areas  (MOA's),  and  selected  MOA's 
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within  the  lower  48  contiguous 
United  States  and  Puerto  Rico. 

IFR  Doc.  01-27161  Filed  10-26-01;  8:45  am) 
■UJNQ  COM  4eiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 


il  Aviation  Administration 
[Summary  Notice  No.  PE-2001-«7] 

PaUtiona  for  Examption;  Summary  of 
DIapoaltiona  of  PatMona  laauad 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Dispositions  of  prior 
petitions  and  a  correction. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received  and  a  correction. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Adininistration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  October  24. 
2001. 

Dooald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositioiis  of  Petitioiis 

Docket  No.:  FAA-2000-8190. 

Petitioner:  Atlas  Air.  Inc. 

Section  of  1 4  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Atlas  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot 
in  command  who  is  completing  initial 
or  upgrade  training  specified  in 
§  121.424  during  at  least  on  flight  leg 
that  includes  a  takeoff  and  a  landing. 
Grant,  10/16/2001.  Exemption  No. 
7641 

Docket  No.:  2M26. 
Petitioner:  AAR  Corp. 


Section  of  14  CFR  Affected:  14  CFR 
21.327(e)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AAR  to  export 
repaired  products  using  FAA  Form 
8130-3,  Airworthiness  Approval  Tag, 
without  obtaining  a  written  statement 
from  the  importing  coimtry  listing  the 
conditions  imder  §  21.331(a)(1)  that 
have  been  met.  Denial,  10/02/2001, 
Exemption  No.  7632 

Docket  No.:  FAA-2001-10070. 

Petitioner:  Aerolineas  Centrales  de 
Colombia,  S.A. 

Section  of  14  CFR  Affected:  14  CFR 
121.344(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACES  to 
operate  two  Avions  de  Transport 
Regional  ATR  42-500  airplanes 
without  an  approved  digital  flight 
data  recorder  installed.  Denial.  10/16/ 
2001,  Exemption  No.  7644 

Correction 

Docket  No.:  FAA-2001-10045. 

Petitioner:  Moimtain  Air  Cargo,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.203(a)  and  (b).  121.153(a)(1),  and 
135.25(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MAC  to 
temporarily  operate  U.S.-registered 
aircraft  in  domestic  airline  operations 
under  part  121  or  part  135  without  the 
airworthiness  or  registration 
certificate  onboard.  Grant,  09/10/ 
2001,  Exemption  No.  7620 

(FR  Doc.  01-27162  Filed  10-26-01;  8:45  am) 

BMJJNG  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 
[Summary  Notice  No.  PE-2001-88] 

Potitiona  for  Examption;  Summary  of 
Diapoaitions  of  Petitiona  iaauad 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 


legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033.  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1)  Federal 
Aviation  Adnodnistration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  October  24, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-10841. 

Petitioner:  Great  Rivers  Pilots 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255. 135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  GRPA  to 
conduct  local  sightseeing  flights  at 
Pittsfield  Penstone  Mimicipal  Airport 
for  the  Pike  County  Color  Drive  Fly  In 
during  October  2001,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention 
requirements  of  part  135.  Grant,  10/ 
17/2001.  Exemption  No.  7646 

Docket  No.:  FAA-2001-10850. 

Petitioner:  Western  North  Carolina 
Pilots  Association.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  WNCPA  to 
conduct  local  sightseeing  flights  at 
Asheville  Regional  Airport  for  Fall 
Color  Scenic  Rides  during  October 
2001.  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
reqiiirements  of  part  135.  Grant.  10/ 
17/2001.  Exemption  No.  7645 

Docket  No.:  FAA-2001-10357. 

Petitioner:  Executive  Aviation  Logistics, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.152. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EAL  to  operate 
its  1975  Gulfetream  American 
Gulfstream  n  airplane  (serial  No.  173) 
under  part  135  without  the  airplane 
being  equipped  with  an  approved 
digital  flight  data  recorder.  Grant,  10/ 
16/2001.  Exemption  No.  7643 

Docket  No.:  FAA-2001-9787. 

Petitioner:  Alpine  Aviation,  Inc.,  dba 
Alpine  Air. 
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Section  of  14  CFR  Affected:  14  CFR 
61.51(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alpine  Air 
pilots  to  log  second-in  command 
flight  time  for  cargo  flights  under 
instrument  flight  rules  in  certain 
multiengine  aircraft  when  more  than 
one  pilot  is  not  required  by  either  the 
aircraft  type  certificate  or  the 
regulations  imder  which  the  flight  is 
conducted.  Denial.  10/16/2001, 
Exemption  No.  7642 

Docket  No.:  FAA-2001-10761. 

Petitioner:  Mr.  Mark  Fryburg.    

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and }  to  part  121. 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Mr.  Fryburg  to 
conduct  local  sightseeing  flights  in 
the  vicinity  of  Portland,  Oregon,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention 
requirements  of  part  135.  The  flights 
will  be  auctioned  on  October  27, 
2001,  to  benefit  the  Unitarian- 
Universalist  Community  Church  of 
Washington  County.  The  flights  are 
expected  to  occur  between  October 
28,  2001,  and  December  31,  2001. 
Grant,  10/17/2001.  Exemption  No. 
7647 


[FR  Doc.  01-27163  Filed  10-26-01;  8:45  am) 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Adminiatration 

Petition  for  Modification  of  Single  Car 
Air  Bralw  Teat  Procaduraa 

In  accordance  with  part  232  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  modification  of  the  single 
car  air  brake  test  procedures  as 
prescribed  in  232.305(a). 

The  Association  of  American  Raihroads 

(Docket  Number  FRA-2001-10819J 

Pursuant  to  49  CFR  232.307,  the 
Association  of  American  Railroads 
(AAR)  seeks  modification  of  the  single 
car  air  brake  test  procedures,  S-486,  as 
prescribed  in  §  232.305(a)  of  the  Brake 
System  Safety  Standards  for  Freight  and 
Other  Non-Passenger  Trains  and 
Equipment. 

The  sections,  paragraphs  and  parts  of 
S-486,  that  AAR  request  to  be  modified 
are  as  follows: 

3.1.2.9 — original    If  the  car  is 
equipped  with  an  empty/load  device, 


the  device  must  be  set  to  the  LOADED 
position. 

(Modification — 3.1.2.9)    If  the  car  is 
equipped  with  an  empty/load  device, 
the  device  must  be  set  to  the  LOADED 
position.  For  side  frame  sensing  devices, 
place  a  block  (2  inch  minimum 
thickness)  imder  the  sensing  arm.  For 
slope  sheet  sensing  devices,  insert  a  pin 
(supplied  by  EUcon-National  for  their 
empty/load  device)  or  push  in  a  plimger 
(WABTEC). 

The  following  Note  is  being  added  to 
Section  3.5  System  Leakage  Test: 
(Modification) — 

Note:  The  hand  brake  Inspection  (3.6)  can 
be  made  while  the  car  brake  system  is  being 
charged  or  during  the  System  Leakage  Test 
(3.5) 

3.5.2 — original    If  any  part  of  the  ball 
is  above  the  condemning  line,  it 
indicates  that  the  brake  system  is  not 
charged  or  that  excessive  leakage  exists. 
Open  the  flowrator  by-pass  cock  and 
make  a  complete  check  for  leakage  of  all 
pipe  connections,  reservoir  separation 
plate  gasket,  control  valve  covers  and 
exhausts,  service  and  emergency  portion 
to  pipe  bracket  gaskets,  quick  service 
exhaust  valves,  and  vent  valve  exhausts. 
Correct  any  leakage  found  and  repeat 
the  system  leakage  test. 

(Modification— 3.5.2)    If  any  part  of 
theball  is  above  the  condemning  line, 
it  indicates  that  the  brake  system  is  not 
charged  or  that  excessive  leakage  exists. 
Open  the  flowrator  by-pass  cock  and 
make  a  complete  check  for  leakage. 
Check  all  pipe  connections,  reservoir 
separation  plate  gasket,  control  valve 
covers,  and  service  and  emergency 
portion  mc 'anting  gaskets.  Correct  any 
leakage  found  and  repeat  the  systen> 
leakage  test.  If  excessive  leakage  still 
exists,  check  all  control  valve  cover 
gaskets,  quick  service,  manual  release 
valve  and  vent  valve  exhausts.  Correct 
any  excessive  leakage  found  and  repeat 
the  system  leakage  test. 

3.6.1— original    Lubricate  the  hand 
brake  winding  shaft  and  oil  cups,  if  so 
equipped,  with  a  good  grade  of  30W  oil. 
With  the  hand  brake  in  released 
position,  note  that  the  brake  cylinder 
piston  push  rod(s)  have  returned  into 
the  brake  cylinders).  Apply  the  hand 
brake.  Observe  that  the  bell  crank  is  in 
normal  working  range.  Using  a  bar. 
determine  that  all  shoes  applied  by  the 
hand  brake  are  firmly  set  against  the 
wheels  to  verify  that  associat<?d  linkage 
does  not  bind  or  foul.  On  cars  with 
WABCOPAC/NYCOPAC  type  truck 
mounted  brakes  and  a  hand  brake  that 
operates  the  brake  beams  on  both  trucks 
a  minimum  of  one  shoe  on  each  beam 
must  be  firmly  set  against  the  wheel  to 
verify  that  associated  linkage  does  not 
bind  or  foul.  Release  hand  brake  using 


cperating  wheel  and/or  lever.  Note  that 
drum  chain  is  fully  unwound,  that  bell 
crank,  if  so  equipped,  drops  to  lower 
limit,  and  that  there  is  minimal  slack  in 
the  horizontal  chain. 

(Modification — 3.6.1)    Lubricate  the 
hand  brake  winding  shaft  and  oil  cups, 
if  so  equipped,  with  a  good  grade  of 
30W  oil.  With  the  hand  brake  in 
released  position,  note  that  the  brake 
cylinder  piston  push  rod(s)  have 
returned  into  the  brake  cylinder(s). 
Apply  the  hand  brake.  Observe  that  bell 
crank,  if  so  equipped,  is  in  normal 
working  range.  Using  a  bar,  determine 
that  all  shoes  applied  by  the  hand  brake 
are  firmly  set  against  the  wheels  to 
verify  that  associated  linkage  does  not 
bind  or  foul.  On  cars  with  WABCOPAC/ 
NYCOPAC  type  truck  moxmted  brakes 
and  a  hand  brake  that  operates  the  brake 
beams  on  one  or  both  trucks,  a 
minifniiin  of  one  shoe  on  each  beam 
must  be  firmly  set  against  the  wheel  to 
verify  that  associated  linkage  does  not 
bind  or  foul.  Release  hand  brake  using 
operating  wheel  and/or  lever.  Note  that 
drum  chain  is  fully  unwound,  that  bell 
crank,  if  so  equipped,  drops  to  lower 
limit,  and  that  there  is  minimal  slack  in 
the  horizontal  chain. 

Original — 3.8.1    Measure  and  note 
brake  cylinder  piston  travel  and  check 
all  brake  levers  for  angularify.  Piston 
travel  on  standard  (single  capacity)  12- 
inch  stroke  body  moimted  brake 
cylinders  is  7  to  9  inches.  Other  than 
standard,  cars  must  be  adjusted  per 
badge  plate  or  stenciling  on  car. 

(Modification — 3.8.1)    Measure  and 
note  brake  cylinder  piston  travel  and 
check  all  brake  levers  for  angularity.  If 
piston  travel  is  outside  of  the  nominal 
range  in  Rule  3,  piston  travel  must  be 
adjusted  to  the  initial  set  up  dimension. 
Original — 3.8.2    On  cars  with  direct 
acting  truck  mounted  brakes  without 
slack  adjusters,  observe  that  the  piston 
travel  does  not  exceed  3  inches  (without 
brake  shoe  renewal).  If  piston  travel 
exceeds  3  inches,  adjustment  in 
accordance  with  Instruction  Pamphlet 
2391  Sup.l,  Paragraph  1.3.3  is  required. 

(Modification— The  contents  ot  this 
paragraph  are  deleted.) 

Original — 3.8.3    Check  the  entire 
rigging  system  for  any  binding  or 
fouling. 

(Modification — The  contents  of  this 
paragraph  will  become  the  new  3.8.2. 
There  will  not  be  a  3.8.3.) 

Original — 3.9.1    On  cars  with  less 
than  100  feet  of  brake  pipe,  reduce  the 
brake  pipe  pressure  50  psi  in  Position  4 
or  5.  and  then  move  the  device  handle 
to  Position  3.  (This  must  not  produce  an 
emergency  application.)  With  the  brake 
pipe  pressure  no  lower  than  40  psi. 
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quickly  open  the  test  device  Vs-inch 
cock.  This  test  must  produce  a  control 
valve  emergency  application  as 
indicated  by  the  rapid  venting  of  the 
brake  pipe  pressure  to  zero.  The  brake 
cylinder  pressure  must  be  higher  than 
the  final  hill  service  pressure  noted  in 
Paragraph  3.7.7.  If  the  brake  cylinder 
pressure  is  not  higher,  first  soap  the 
gauge  and  pressure  tap  before  replacing 
any  brake  components.  No  leakage  is 
allowed.  If  leakage  exists  at  the  gauge 
connection,  release  the  brake,  repair  or 
replace  tap  or  gauge  and  repeat  this  test. 
If  emergency  brake  cylinder  pressure 
still  does  not  increase  over  the  full 
service  pressure,  the  most  likely  cause 
is  a  defective  emergency  portion,  which 
must  be  replaced. 

(Modification — 3.9.1)    Reduce  the 
brake  pipe  pressure  to  50  psi  in  Position 
4  or  5,  and  then  move  the  device  handle 
to  Position  3.  (This  must  not  produce  an 
emergency  application.]  With  the  brake 
pipe  pressure  no  lower  than  40  psi, 
quicldy  open  the  test  device  Va-inch 
cock.  On  cars  with  brake  pipe  length  of 
over  100  feet,  place  the  device  in 
position  4  and  quickly  open  the  test 
device  %  inch  cock.  This  test  must 
produce  a  control  valve  emergency 
application  as  indicated  by  the  rapid 
venting  of  the  brake  pipe  pressure  to 
zero.  The  brake  cylinder  pressure  must 
be  higher  than  the  final  full  service 
pressure  noted  in  Paragraph  3.7.7.  If  the 
brake  cylinder  pressure  is  not  higher, 
first  soap  the  gauge  and  pressure  tap 
before  replacing  any  brake  components. 
No  leakage  is  allowed.  If  leakage  exists 
at  the  gauge  connection,  release  the 
brake,  repair  or  replace  tap  or  gauge  and 
repeat  this  test.  If  emergency  brake 
cylinder  pressure  still  does  not  increase 
over  the  full  service  pressure,  the  most 
likely  cause  is  a  defective  emergency 
portion,  which  must  be  replaced. 

Origiiial— 3.12.3.1    Flowrator 
Method 

(Modification— title  change)    Brake 
Cylinder  Leakage  Test — Flowrator 
Method 

Original-3.12.3.2    Brake  Cylinder 
Gauge  Method 

(Modification — title  change)    Brake 
Cylinder  Leakage  Test — Gauge  Method 

Original— 3.15.3    If  the  brake 
cylinder  gauge  was  installed  in  3.1.2.6, 
MAKE  CERTAIN  THAT  GAUGE  IS 
REMOVED  AT  THIS  TIME.  Soap  male 
brake  cylinder  pressure  tap.  No  leakage 
allowed.  If  leakage  is  present,  release 
brake  and  replace  the  brake  cylinder 
pressure  tap  per  section  4.4. 

Original — 3.15.4lf  the  slack  adjuster  is 
found  to  be  defective,  make  necessary 
repairs  and/ or  replace  the  slack  adjuster 
and  test  the  slack  adjuster  aocording  to 
Paragraph  4.1. 


(Mollification — The  contents  of  3.15.3 
have  been  eliminated.  3.15.4  has  been 
reworded  and  is  now  foimd  in  3.15.3. 
There  will  no  longer  be  a  3.15.4.  3.15.3) 
If  slack  adjuster  is  found  to  be  defective, 
continue  with  the  single  car  test.  After 
the  single  car  test  is  completed,  make 
necessary  repairs  and/or  replace  the 
slack  adjuster  and  test  the  slack  adjuster 
according  to  Paragraph  4.1. 

(Modification — A  new  paragraph  is 
added.  3.16.2.1)    Make  certain  that  any 
block(s)  that  were  installed  between 
brake  shoe(s)  and  wheel(s)  in  section 
3.13.6  are  removed  at  this  time.  If  a  pin 
was  inserted  into  a  slope  sheet  empty/ 
load  sensor,  make  certain  that  the  pin  is 
removed. 

Original — 3.16.3    Move  device 
handle  to  Position  1.  Note  that  the  brake 
cylinder  piston  remains  in  the  release 
position  during  charging. 

Original— 3.16.4    When  the  brake 
pipe  pressure  has  reached  a  minimiun 
of  80  psi,  move  the  device  handle  to 
Position  5.  Allow  brake  pipe  pressure  to 
decrease  to  zero  psi.  Note  that  the 
brakes  apply  thereby  indicating  that  the 
brake  cylinder  release  feature  has  reset. 

(Modification — 3.16.3  and  3.16.4  has 
been  changed,  reniunbered,  with 
additional  paragraphs  as  follows:) 

(Modification — 3.16.3)    Completing 
test  on  a  Loaded  Car  or  on  a  Car  not 
equipped  with  a  brake  cylinder  test 
gauge 

(Modification — 3.16.3.1)    Move 
device  handle  to  Position  1.  Note  the 
brake  cylinder  piston  remains  in  the 
release  position  during  charging. 

(Modification— 3.16.3.2)    When  the 
brake  pipe  pressure  has  reached  a 
minimum  of  80  psi,  move  the  device 
handle  to  Position  5.  Allow  the  brake 
pipe  pressure  to  decrease  to  zero  psi. 
Note  that  the  brakes  apply  thereby 
indicating  that  the  brake  cylinder 
release  feature  has  reset.  Go  to  section 
3.16.5 

(Modification — 3.16.4)    Completing 
Test  on  an  empty  car  equipped  with 
empty/load  and  a  brake  cylinder  test 
gauge. 

Note:  If  car  has  defective  slack  adjuster, 
change  slack  adjuster  and  test  according  to 
Sect  4.1.  and  then  continue  test  with  section 
3.16.4.1. 

(Modification — 3.16.4.1)    Place  the 
device  handle  in  Position  1  and 
recharge  the  car  until  the  flowrator  ball 
floats  below  the  top  of  the  tube.  Note 
that  the  brake  cylinder  piston  remains 
in  the  release  position  during  charging. 

(Modification— 3.16.4.2)    Place  the 
handle  in  Position  5  and  allow  the  brake 
pipe  pressure  to  decrease  to  zero  psi. 
Note  that  the  brakes  apply  thereby 
indicating  that  the  cylinder  release 
feature  has  reset.  The  brake  cylinder 


pressure  must  be  at  least  20  psi  lower 
than  the  final  full  service  pressure  noted 
in  Paragraph  3.7.7.  Probable  cause  for 
failure  of  the  empty/load  equipment,  if 
the  equipment  has  a  separate  sensing 
device,  is  in  the  adjustment  of  the 
sensor  device  or  the  sensor  device  itself, 
and  the  next  likely  cause  is  the  empty/ 
load  valve  itself. 

(Modification— 3.16.5)    If  brake 
cylinder  gauge  was  installed  in  3.1.2.6. 
MAKE  CERTAIN  THAT  GAUGE  IS 
REMOVED  AT  THIS  TIME.  Soap  male 
brake  cylinder  pressure  tap.  No  leakage 
is  allowed.  If  leakage  is  present,  drain 
brake  cylinder,  release  brake  and 
replace  the  brake  cylinder  pressure  tap 
per  section  4.4. 

(Mod— 3.16.6)    If  the  empty/load  was 
tested,  soap  the  empty/load  device,  the 
equalizing  reservoir  and  associated 
piping.  If  leakage  is  present,  drain  brake 
cylinder,  release  and  replace  the 
defective  empty/load  equipment  and 
test  per  section  4.6. 

Original— 3.17.2    If  empty/load 
device  on  an  empty  car  was  set  to 
loaded  position,  return  to  empty 
position. 

Original— 3.17.3    To  prevent 
possible  overcharge  problems,  drain  car 
reservoirs. 

Original — 3. 1 7.4  Shut  off  air  supply 
to  test  device,  or  place  device  handle  in 
Position  3. 

Original — 3.17.  Open  %-inch  cock, 
and  disconnect  test  device.  Remove  the 
dummy  coupling 

Original— 3.17.6    Make  certain  that 
any  block(s)  that  were  installed  or  brake 
shoe(s)  that  were  removed  in  section 
3.13.6  are  removed  or  replaced. 

Original — 3.17.7    If  required,  secure 
the  car  to  prevent  movement. 
(Modification — 3.17.2  through  3.17.7 
has  been  changed  as  follows:] 

(Modification — 3.17.2)    To  prevent 
possible  overcharge  problems,  drain  car 
reservoirs.  If  empty/load  device  on  an 
empty  car  was  set  to  loaded  position 
and  was  not  set  to  empty  position  in 
section  3.16.2,  return  setting  to  empty 
position. 

(Modification— 3.17.3)    Shut  off  air 
supply  to  test  device,  or  place  device 
handle  in  Position  3. 

(Modification — 3.17.4)    Open  Va-inch 
cock,  and  disconnect  test  device. 
Remove  dummy  coupling. 

(Modification — 3.17.5)    If  required, 
secure  the  car  to  prevent  movement. 

original — 4.1.20    Measure  piston 
travel.  Piston  travel  should  be 
nominally  7V2  inches  or  as  described  on 
badge  plate. 

(Modification— 4.1.2)    Measure 
piston  travel.  Piston  travel  should  be 
nominally  7V2  inches  or  as  described  in 
Rule  3. 
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Original — 4.1.4    histall  block(s] 
between  brake  shoe  and  wheel  or 
remove  brake  shoe(s]  at  one  end  of  car. 
Cars  with  multiple  slack  adjusters  must 
have  blocks  installed  at  each  slack 
adjuster  location. 

(Modification— 4.1.4)    Install  block(s) 
between  brake  shoe  and  wheel  at  one 
end  of  car.  Cars  with  multiple  slack 
adjusters  must  have  blocks  installed  at 
each  slack  adjuster  location. 

Original — 4.1.8    Place  device  handle 
in  Position  1  and  completely  recharge 
car.  Remove  block(s)  or  reinstall  brake 
shoe(s). 

(Modification — 4.1.8)    Place  device 
handle  in  Position  1  and  completely 
recharge  car.  Remove  block(s)  between 
shoe(s)  and  wheel(s). 

Original— 4.4.3    Complete  air  brake 
test  as  described  in  3.17. 

(Modification — 4.4.3)    If  empty/load 
device  on  an  empty  car  was  set  to 
loaded  position,  return  to  empty 
position.  Complete  air  test  as  described 
in  3.17. 

(Modification — The  following 
paragraphs  have  been  added:) 

(Modification — 4.5]    Brake  Cylinder 
Leakage  Test  Using  Gauge. 

Note:  If  the  car  is  equipped  with  an  empty/ 
load  device,  the  car  must  be  set  to  the 
LOADED  position.  If  the  car  is  equipped  with 
a  brake  cylinder  pressure  tap,  install  a  brake 
cylinder  pressure  gauge.  If  the  car  does  not 
have  a  tap,  go  to  section  4.2,  Retaining  Valve 
Test. 

(Modification— 4.5.1]    With  the 
control  valve  cut  in,  move  test  device 
handle  to  Position  1  and  fully  charge  the 
system  to  90  psi.  Move  the  reducing 
valve  handle  to  the  low-pressure 
position  while  leaving  device  handle  in 
Position  1.  Brake  pipe  pressure  will 
continue  to  drop  to  80  psi.  After  the 
brake  pipe  pressure  has  stabilized  at  80 
psi,  wait  3  minutes,  then  note  pressure 
on  brake  cylinder  gauge.  Wait  another 
one  minute,  then  recheck  brake  cylinder 
gauge.  No  more  than  1  psi  increase  or 
decrease  in  brake  cylinder  pressure  is 
allowed.  If  brake  cylinder  pressure 
decreases,  probable  cause  is  a  leak  in 
the  brake  cylinder  or  its  associated 
piping.  If  brake  cylinder  pressure 
increases,  probable  cause  is  either  a 
defective  service  portion  or  a  defective 
emergency  portion,  finish  test  as 
described  in  Paragraph  3.17. 

Note:  To  determine  which  portion  may  be 
defective,  move  the  device  handle  to  position 
5  and  increase  the  brake  application  to  a  30 
psi  reduction,  then  return  the  device  handle 
to  position  3.  After  the  brake  pipe  pressure 
has  stabilized,  wait  2  minutes,  then  note 
brake  cylinder  gauge.  Wait  another  one 
minute,  then  check  brake  cylinder  gauge.  If 
the  brake  cylinder  pressure  has  increased,  the 
emergency  portion  is  defective,  or  an  internal 


leak  exists  in  the  reservoir  separation  plate 
between  the  auxiliary  and  emergency 
reservoirs.  If  the  brake  cylinder  pressure  did 
not  increase,  then  the  service  portion  is 
defective. 

(M0DIFICATK>N-^.6)    Empty/Load 
Test. 

Note:  When  empty/load  equipment  is 
installed  on  a  car,  the  equipment  must  be 
installed  and  adjusted  according  to  OEM 
instructions.  The  following  test  is  to  be  used 
after  empty/load  equipment  has  been 
replaced. 

(MOOinCATIOM— 4.ft.1)    Install  brake 
cylinder  pressure  tap  on  car  unless  the 
car  is  already  so  equipped.  Install  brake 
cylinder  pressure  gauge.  Begin  test  with 
car  fully  charged  and  device  handle  in 
Position  1.  Make  sure  the  empty/load 
equipment  is  set  for  LOADED  position. 

(MODIFICATION— 4.6.2]    Move  the 
reducing  valve  handle  to  the  low- 
pressure  position  while  leaving  device 
handle  in  Position  1 .  Brake  pipe 
pressure  will  continue  to  drop  to  80  psi. 
After  the  brake  pipe  pressure  has 
stabilized  at  80  psi.  wait  3  minutes,  then 
note  pressure  on  brake  cylinder  gauge. 
Wait  another  one  minute,  then  recheck 
brake  cylinder  gauge.  No  more  than  a  1 
psi  increase  or  decrease  in  brake 
cylinder  is  allowed.  If  brake  cylinder 
pressure  decreases,  probable  cause  is  a 
leak  in  the  brake  cylinder  or  its 
associated  piping.  Correct  leakage  and 
continue  test.  If  brake  cylinder  pressure 
increases,  probable  cause  is  either  a 
defective  service  portion  or  a  defective 
emergency  portion.  Replace  service  and/ 
or  emergency  portion  and  make  a 
complete  single  car  test. 

Note:  To  determine  which  portion  may  be 
defective,  move  the  device  handle  to  Position 
5  and  increase  the  brake  application  to  a  30 
psi  reduction  .  then  return  the  handle  to 
Position  3.  After  the  brake  pipe  pressure  has 
stabilized,  wait  2  minutes,  then  note  brake 
cylinder  gauge.  Wait  another  one  minute, 
then  recheck  brake  cylinder  gauge.  If  brake 
cylinder  pressure  has  increased,  the 
emergency  portion  is  defective,  or  an  internal 
leak  exists  in  the  reservoir  separation  plate 
between  the  auxiliary  and  emergency 
reservoirs.  If  the  brake  cylinder  pressure  did 
not  increase,  then  the  service  portion  is 
defective. 

(MODIFICATION— «.6^)    Place  the 
reducing  valve  handle  to  the  high- 
pressure  position  and  recharge  the  car 
until  the  flowrator  ball  floats  below  the 
top  of  the  tube.  Apply  the  brakes  with 
a  30  psi  reduction  with  device  handle 
in  Position  5.  Record  the  brake  cylinder 
pressure. 

(MOO«CATION— «.6.4)    Place  the 
device  handle  to  Position  1  and  recharge 
the  car  until  the  flowrator  ball  floats 
below  the  top  of  the  tube.  Set  the 
empty/load  equipment  to  EMPTY 
position. 


(MODIFICATION — 4.6.5)    Place  device 
handle  in  Position  5  and  allow  the  brake 
pipe  pressure  to  decrease  to  zero  psi. 
The  brake  cylinder  pressure  must  be  at 
least  20  psi  lower  than  the  final  full 
service  pressure  noted  in  Paragraph 
4.6.3.  Probable  cause  for  failure  to  the 
empty/load  equipment,  if  the  equipment 
has  a  separate  sensing  device,  is  in  the 
adjustment  of  the  sensor  device  or  the 
sensor  device  itself,  and  the  next  most 
likely  cause  is  the  empty/load  valve 
itself.  Finish  test  as  described  in 
Paragraph  3.17. 

Interested  parties  are  invited  to 
submit  written  views,  data,  or 
comments.  All  communications 
concerning  these  proceedings  should 
identify  the  appropriate  docket  number 
(e.g..  Docket  Number  FRA-2001-10819) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 
Comments  received  within  60  days  of 
the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Pursuant  to  §  232.307(d),  if  no 
comment  objecting  to  the  requested 
modification  is  received  during  the  60- 
day  comment  period  or  if  FRA  does  not 
issue  a  written  objection  to  the 
requested  modification,  the 
modification  will  become  effective  15 
days  after  the  close  of  the  60-day 
comment  period.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.— 5:00  p.m.]  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington.  DC  on  October  23. 
2001. 
Grady  C.  Cothen,  )r., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

|FR  Doc.  01-27140  Filed  10-2&-01:  8:45  am] 

HLUNOCOOC  4»1(MM-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Nottca  of  Application  for  Approval  of 
DIscontinuanca  or  Modification  of  a 
RaHroad  Signal  Syatam  or  Raliaf  from 
Raqulramants 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
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for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below.  | 

Docket  Number  FRA-2001-10658 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal 
Design  and  Construction,  4901  Belfort 
Road.  Suite  130  {S/C  J-370). 
Jacksonville,  Florida  32256. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  Niunber  1  Main  Track 
and  Side  Track,  at  Gauley,  West 
Virginia,  milepost  CA-415.50  on  the 
New  River  Subdivision,  C&O  Division, 
consisting  of  the  discontinuance  and 
removal  of  the  controlled  electric  locks 
from  the  hand-operated  switch  and 
derail  atjhe  location,  while  retaining 
the  derail  and  dwarf  signal. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Commiuaications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facifity's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC  on  October  23, 
2001. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Progmm  Development. 
(FR  Doc.  01-27138  Filed  10-26-01;  8:45  am] 
BNJJNGCOOE  4010-Ofr-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  from 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  Niunber  FRA-2001-10659 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal 
Design  and  Construction,  4901  Belfort 
Road,  Suite  130  (S/C  J-370). 
Jacksonville,  Florida  32256. 
CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track,  at  N.E. 
Mintum.  milepost  SH-282.2  and  S.E. 
Mintiun.  milepost  SH-283.2,  South 
Carolina,  on  the  Andrews  Subdivision, 
Florence  Service  Lane,  consisting  of  the 
discontinuance  and  removal  of 
controlled  absolute  signals  H2821  and 
H2822  at  N.E.  Mintum,  and  controlled 
absolute  signals  H2831  and  H2832  at 
S.E.  Mintum 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 


action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  Mrritten 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in'  Washington,  QC  on  October  23, 
2001. 

Grady  C.  Cothen.  Jr. 

Deputy  Associate  Administrator  for  Safety 

Standards  and.  Program  Development. 

[FR  Doc.  01-27141  Filed  10-26-01;  8:45  am) 

■HUNG  COOE  4»10-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  lUilroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2001-10657 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal 
Design  and  Construction,  4901  Belfort 
Road,  Suite  130  (S/C  J-370). 
Jacksonville,  Florida  32256. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system  on  the  single  main  track  at  North 
End  Market,  milepost  S-823.90,  on  the 
Yeoman  Subdivision,  Florida  Business 
Unit,  consisting  of  the  discontinuance 
and  removal  of  the  electric  lock  from 
switch  113,  and  removal  of  associated 
signals  R114,  LAI  14.  and  LD114. 


Federal  Register / Vol.  66,  No.  209 /Monday.  October  29.  2001 /Notices 


54571 


The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level).  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  All  doctmients  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  intemet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC,  on  October  23, 
2001. 
Grady  C.  Cothen.  |r.. 

Deputy  Associate  Administrator,  for  Safety 

Standards  and.  Program  Development. 

(FR  Doc.  01-27143  Filed  10-26-01;  8:45  am) 

nUMQ  COM  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 


requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number  FRA-2001-10655 

Applicant:  Long  Island  Rail  Road 
Company,  Mr.  Dennis  C.  George.  PE, 
Chief  Engineer,  Jamaica  Station, 
Jamaica,  New  York  11435 

The  Long  Island  Rail  Road  Company 
seeks  relief  from  the  requirements  of  the 
Rules,  Standards  and  Instructions,  Title 
49  CFR,  part  236,  section  236.408,  to  the 
extent  that  route  locking  need  not  be 
provided  for  the  proposed  installation  of 
three,  train  crew  controlled,  power- 
operated  switches  in  the  existing  traffic 
control  system',  toward  the  replacement 
of  the  existing  S119,  S118A,  and  S118B 
electrically  locked,  hand-operated 
switches,  near  milepost  12.0  between 
Hall  and  Valley  Interlockings  on  the 
Montauk  Branch,  at  St.  Albans,  New 
York. 

Applicant's  justification  for  relief:  To 
reduce  injuries  and  switching  times  in 
pursuit  of  improvements  in  safety  and 
operations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level).  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  intemet 
at  the  docket  facility's  web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 


Issued  in  Washington,  DC  on  October  23, 
2001. 
Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-27139  Filed  10-26-01;  8:45  am) 
HLUNO  COM  4910-06-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Ptirsuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

(Docket  Number  FRA-200 1-1 0656) 
Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  M.  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha.  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  three  main  tracks  and  two 
yard  tracks,  between  mileposts  0.5  and 
2.0  on  the  Omaha  SubdiWsion,  at 
Council  Bluffs,  Iowa,  associated  with 
track  rearrangement  and  changes  in 
train  operation.  The  proposed  changes 
consist  of  the  following: 

1.  At  CPB-000,  milepost  0.5.  removal 
of  the  power-operated  crossover  and 
controlled  signals  662.  664,  670,  and 
672; 

2.  At  CPB-001.  milepost  1.0, 
installation  of  one  power-operated 
switch,  relocation  of  one  power- 
operated  switch,  conversion  of  three 
power-operated  switches  to  hand 
operation,  and  removal  of  controlled 
signals  606,  608.  610.  612.  614.  616, 
618. 636. 640. 644, 646,  648.  and  650; 

3.  At  milepost  1.4.  removal  of 
automatic  signals  13-5  and  14-5  on 
yard  track  4;  and 

4.  At  CPB-002.  milepost  2.0,  revision 
of  signal  512  to  provide  for  a  lunar 
aspect  into  non  signaled  yard  tracks  4 
and  5. 

The  reason  given  for  the  proposed 
changes  is  that  track  revisions  and 
changes  in  operating  practices  make  the 
signals  redundant,  because  many  of  the 
signals  were  originally  installed  to 
protect  switches  that  no  longer  exist.  In 
addition  dispatching  duties  and  train 
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operations  will  be  simplified,  and 
removal  of  the  signals  from  yard  tracks 
4  and  5  will  facilitate  switching 
operations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level).  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  docimients  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms. dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  October  23, 
2001. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator,  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-27142  Filed  1O-26-01;  8:45  am] 
HLLMG  COOC  4910-IM-P 


DEPARTMENT  OF  TRANSPORTATION 

NationalHighway  Traffic  Sataty 
Adminiatratlon 

[Dockat  No.  NHTSA-2001-10854] 

MtehaNn  North  Amarica,  Inc.,  Receipt 
of  Application  for  Dadalon  of 
Inconaaquantlai  Noncomplianca 

Michelin  North  America,  Inc., 
(Michelin)  has  determined  that 
approximately  1,400  11R24.5  Michelin 
XDY-EX  LRH  tires  are  not  in  fiUl 
compliance  with  49  CFR  571.119, 
Federal  Motor  Vehicle  Safety  Standard 


(FMVSS)  No.  119,  "New  pneumatic  tires 
for  vehicles  other  than  passenger  cars,  " 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports."  Michelin 
has  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  imder  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

According  to  the  application,  "During 
the  period  of  the  29th  week  of  2001 
through  the  36th  week  of  2001,  the 
Spartanburg.  South  Carolina  plant  of 
Michelin  North  America  produced  a 
number  of  tires  with  a  portion  of  the 
DOT  tire  identification  number  marking 
(as  required  on  one  side  of  the  tire  by 
49  CFR  571.119  S6.5b)  which  did  not 
meet  the  usual  specifications  as 
described  by  49  CFR  574.5." 

Instead  of  a  required  marking  that 
reads:  "DOT  B6  4F  BVR  X  NNOl",  the 
tires  were  marked:  "DOT  B6  4F  NNOl 
X  BVR"  where  NN  is  the  week  of 
fabrication  and  01  is  the  year.  All  other 
performance  requirements  of  FMVSS 
No.  119  are  met  or  exceeded.  Up  to  1200 
noncompliant  tires  have  been  delivered 
to  end-users.  The  remaining 
noncompliant  tires  have  been  isolated 
in  Michelin's  warehouses  and  will  be 
either  brought  into  full  compliance  with 
the  marking  requirements  of  FMVSS  No. 
119  or  scrapped. 

Michelin  supports  its  application  for 
inconsequential  noncompliance  by 
stating  that  they  do  not  believe  the 
marking  error  will  impact  motor  vehicle 
safety  because  the  tires  meet  all  Federal 
motor  vehicle  safety  performance 
standards  and  the  non-compliance  is 
one  of  labeling. 

Interested  persons  are  invited  to 
submit  ivritten  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 


the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  November  28, 
2001. 

(49  U.S.C.  301 18.  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8} 

Issued  on  October  23,  2001. 
Stephen  R.  Kratzlce, 

Associate  Administrator  for  Safety 
Performance  Standards. 

{FR  Doc.  01-27135  Filed  10-2&-01;  8:45  am] 

BRUNO  CODE  4eiO-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

Reaearch  and  Special  Programa 
Adminiatratfon 

Offica  of  Hazardoua  Materiaia  Safety 
NoUca  of  Applications  for  Exempttona 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Material  Regulation  (49  CFR 
part  107,  subpart  B),  notice  is  hereby 
given  that  the  Office  of  Hazardous 
Materials  Safety  has  received  the 
applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel.  4 — Cargo 
aircraft  only,  5 — Passenger — carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  28,  2001. 
ADDRESSES  COMMENTS  TO:  Records 
Center.  Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC.  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  RJRTHER  MFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street.  SW.  Washiiiqgton,  DC  20590  or  at 
http://dins.dot.ffov. 

This  notice  o?  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)), 


Federal  Register / Vol.  66,  No.  209 /Monday,  October  29,  2001 /Notices 


54^73 


Issued  in  Washington.  DC.  on  October  23. 
2001. 
J.  Suzanne  Hedgepeth, 

Director.  Office  of  Hazardc  s  Materials, 
Exemptions  and  Approvals. 


Application  No. 


12838-N 


12840-N 


12841-N 


12842-N 


12843-N 


12844-N 


12845-N 


Docket  No. 


RSPA-01 -10859 


RSPA-01-10e58 


RSPA-01-10860 


RSPA-01-10751 


RSPA-01-10752 


RSPA-01-10753 


Applicant 


Regulation(s)  affected 


City  Machine  &  Wetd- 
ing.  Inc.,  Amarflto,  TX. 


GreenField  Compfes- 
ston.  Inc.,  Ricfurd- 
son.  TX. 

FIBA  Tectinotogies, 
Inc..  Westtwro,  MA. 


Giant  Resource  Recov- 
ery Aerosols,  Inc. 
(GRR),  SummerviMe. 
SC. 

United  States  Enrich- 
ment Corporation, 
Bethesda.  MD. 

Delphi  Automotive  Sys- 
tems. Troy,  Ml. 


Ouantas  Airways  Lim- 
ited, Los  Angetes, 
CA. 


49  CFR  173.302, 
173.34. 


49  CFR  173.314 


49  CFR  172.101, 
178.338-10, 
178.338-13, 
178.338-2(c), 
178.338-6(a), 
178.338-9(b). 

49  CFR  175.10(b)(2) 


49  CFR  173.420(a)  (b) 
4(c). 


49  CFR  173.301(h), 
173.302(a),  175.3. 


49  CFR  175.10(b)(2) 


Nature  of  exemption  ttiereof 


To  autftorize  ttie  transportation  in  commerce  of 
certain  DOT  Specification  3AA,  3AAX  and 
3T  cylinders  which  have  been  altemativety 
ultrasonically  retested.  (modes  1,  2,  3) 

To  auttKXize  the  transportation  in  commerce  of 
DOT-107A  specification  seamless  steel  tank 
car  tanks  containing  hydrogen,  compressed. 
Diviskm  2.1.  (mode  1) 

To  auttKXize  the  manufacture,  marking,  sale 
and  use  of  an  IMO  Type  7/US  DOT  MC  338 
tank  permanently  fitted  within  an  ISO  frame 
for  use  in  transportng  various  hazardous 
materials,  (modes  1,  2) 

To  authorize  ttie  transportation  in  commerce  of 
aerosols,  in  speciaHy  designed  containers  for 
use  in  transporting  Division  2  1  and  2.2 
gases  to  collectkxi  site  for  recycling   (mode 

1) 

To  auttiorize  tt>e  transportatkxi  in  commerce  of 
48X  and  48Y  cylinders,  whk::h  deviate  from 
the  ANSI  14.1  standants.  containing  uranium 
hexafluoride.  Class  7  (modes  1 .  3) 

To  auttKXize  the  manufacture,  marking,  sale 
and  use  of  non-OOT  specificatkxi  pressure 
vessels  for  use  as  comporients  o1  auto- 
rTK>bile  vehicle  safety  systems  (mode  1) 

To  authorize  the  transportatkxi  in  comrrwrce  of 
cytirKlers  containing  medical  use  com- 
pressed oxygen  that  exceed  tt)e  present 
quantity  limitation.  (nrMXle  5) 


[FR  Doc.  01-27136  Filed  10-26-01;  8:45  am) 

BILUNG  CODE  4910-aO-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Material  Safety 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B).  notice  hereby 
given  that  the  Office  of  Hazardous 


Materials  Safety  has  received  the 
applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  November  13,  2001. 
ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs. 


Applk:ant 


Administration.  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  Center,  Nassif  Building, 
400  7th  Street  SW.  Washington.  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b): 
49  CFR  1.53(b)). 

Issued  in  Washington.  DC.  on  October  23, 
2001. 

|.  Suzanne  Hedgepeth. 
Director.  Office  of  Hazardous  Materials. 
Exemption  and  Approvals. 


8915-M 


Air  Liquide  America  Corporation  (See  Footnote  1) 


Modifk:ation 

of  exemp- 

tkxi 


8915 
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Application  No. 


10705-M 
10833-M 
11327-M 
11344-M 
11952-M 
12296-M 
12473-M 
12772-M 


Docket  No. 


,.J.. 


RSPA-97-3101 
RSPA-99-5879 
RSPA-00-7431 
RSPA-01-10155 


Applicant 


Baker  Petrdite,  Victoria,  TX  (See  Footnote  2) 

Health  Care  Waste  Seroices,  Bronx,  NY  (See  Footnote  3)  

Phoenix  Services,  Inc.,  Pasadena,  MD  (See  Footnote  4)  

E.I.  DuPont  de  Nemours  and  Ck)mpany,  Wilmington,  DE  (See  Footnote  5) 

Department  of  Defense  (MTMC),  Alexandria,  VA  (See  Footnote  6)  

Clean  Earth  Systems,  Inc.,  Tampa,  FL  (See  Footnote  7) 

Old  Bridge  Metals  &  Chemicals,  Inc.,  OkJ  Bridge,  NJ  (See  Footnote  8) 

Air  Cruisers,  Inc.,  Belmar,  NJ  (See  Footnote  9)  


Modification 
of  exemp- 
tion 


10705 
10833 
11327 
11344 
11952 
12296 
12473 
12772 

fiJ.T^vSf'*^  **  exemption  to  authorize  the  addition  of  certain  Division  2.1  and  2.2  materials  transported  in  certain  manifolded  DOT  Specifica- 

2  To  modify  the  exemption  fo  authorize  the  use  of  contract  carriers  for  the  transportation  of  a  Division  6.1  material,  without  the  seareoation  re- 
quirements, by  highway  motor  vehicle.  ^^ 

■  ^'^°'P°^'*)f  ^  exemption  to  authorize  an  additional  non-DOT  specification  steel  container  for  use  as  bulk  outer  packagina  transoortina  Divi- 
sion 6.2  materials  in  dual  packagings.  r-        »   »         km 

*  To  modify  me  exemption  fo  authonze  a  change  to  the  packaging  requirements  when  transporting  co-mingled  medkal  waste  and  municiDal 

solid  waste  and  marking  of  the  inner  packaging.  '^ 

*To  TWdity  the  exemption  to  authorize  the  transportation  of  additional  Class  3  materials  in  DOT  Specification  tank  cars 

"To  modify  the  exemption  to  authonze  the  use  of  a  new  laser  guided  training  round  configuration  with  a  quantity  increase  of  pressure  vessels 

in  the  aluminum  and  wooden  outer  containers.  i         /  k  .=««-.o 

JTo  modify  the  exemptton  to  authorize  certain  DOT  Specifkation  UN11HH2  composite  Intemiediate  Bulk  Containers  as  outer  oackaaina  for 
lab  packs  when  transporting  various  classes  of  hazardous  materials.  j«v-ivayiiiy  lui 

eilS:'^'*^,  ■1^L??®'"?!*?r,.'^^"f'°"^®  '^''  ^^^  ^^  ^"  additional  mode  of  transportation  for  the  transportation  of  Class  8  materials  in  DOT 
Specifrcation  UN1H1  and  UN1H2  plastic  drums. 

9  To  reissue  an  exemptwn  ongmally  issued  on  an  emergency  basis  for  the  transportatkm  of  non-DOT  specifkation  cylinders,  filled  in  excess  of 
their  mariced  sen/ice  pressure,  containing  a  Division  2.2  material.  j  .    «~    •  ca»«j»  ui 


(PR  Doc.  01-27137  Filed  10-2fr^)l;  8:45  am] 
BRXMG  CODE  4910-60-M  I 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Financ*  Docket  No.  34103] 

N«w  Mexico  Gateway  Railroad  Limited 
Uabllity  Company-Operation 
Exemption— Santa  Teresa  Limited 
Partnership  , 

New  Mexico  Gateway  Railroad 
Limited  Liability  Company,  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  imder  49  CFR  1150.31  to 
operate  approximately  3.5  miles  of  rail 
line  owned  by  Santa  Teresa  Limited 
Partnership,  at  Santa  Teresa.  NM.  as 
follows:  (1)  A  4,412-foot  spur  identified 
as  Track  A;  (2)  a  3.375-foot  spur 
identified  as  Track  B;  (3)  a  3,884-foot 
spur  identified  as  Track  C;  (4)  a  4,338- 
foot  spur  identified  as  Track  D;  and  (5) 
a  2,728-foot  nmaround  track.^ 

The  transaction  was  expected  to  be 
consummated  on  or  about  October  15, 
2001. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 


■  Applicant  states  that  the  actual  right-of-way 
occupied  by  the  tracks  is  approximately  3700  feet 
or  .70  miles  in  length. 


Docket  No.  34103,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  D. 
Heffiier,  555  Twelfth  Street,  NW., 
Washington,  DC  20004. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV. " 

Decided:  October  18,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  01-26907  Filed  10-26-01;  8:45  am] 
MLUNG  COOE  4eiS-(M>-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

SutMnission  for  OMB  Review; 
Comment  Request 

agency:  Office  of  Thrift  Supervision 
(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 

DATES:  Submit  written  comments  on  or 
before  November  28,  2001. 


ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Alexander 
Hunt,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503,  or  e-mail  to 
ahunt@omb.eop.gov;  and  Information 
Collection  Comments,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  fax  to  (202)  906-6518,  or  e-mail 
to 

infocoIIection.cominents@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  Uie  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  Street,  NW.,  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  a  copy  of  the  submission  to  OMB, 
contact  Sally  W.  Watts  at 
sally.watts@ots.treas.gov,  (202)  906- 
7380,  or  facsimile  number  (202)  906- 
6518,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  luiless  the  information 
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collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Procedures  for 
Monitoring  Bank  Secrecy  Act. 

OMB  Number:  1550-0041. 

Fonn  Number:  N/A. 

Regulation  Requirement:  31  CFR  part 
103,  12  CFR  563.177  and  563.180. 

Description:  Necessary  to  enable  OTS 
to  determine  whether  a  savings 
association  has  implemented  a  program 
reasonably  designed  to  assure  and 
monitor  compliance  with  the  currency 


recordkeeping  and  reporting 
requirements  established  by  Federal 
statute  and  U.S.  Department  of  Treasury 
regulations. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
1,035. 

Estimated  Frequency  of  Response: 
Annually. . 

Estimated  Burden  Hours  per 
Response:  2  hoiu«. 

Estimated  Total  Burden:  2,070  hours. 

Clearance  Officer:  Sally  W.  Watts, 
(202)  906-7380,  Office  of  Thrift 


Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860.  Office  of  Management  and 
Budget,  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  October  23,  2001. 
Deborah  Dakin. 

Deputy  Chief  Counsel,  Regulations  and 
Legislation  Division. 

(FR  Doc.  01-27166  Filed  10-26-01;  8:45  am] 
MLUNQ  CODE  a730-01-P 
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Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  52 

Approval  and  Promulgation  of  Air  Quality 
Implementation  Plans;  Maryland;  One- 
Hour  Ozone  Attainment  Demonstration 
for  the  Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MI>-e74-3085;  FRL-7089-1] 

Approval  and  Promulgation  of  Air 
Quality  impiemantation  Plans; 
Maryland;  One-Hour  Ozona  Attainment 
Demonstration  for  the  Ptiiladeiphia- 
Wllmington-Trenton  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA).  j 

action:  Final  rule. 

SUMMARY:  EPA  is  approving  the 
attainment  demonstration  for  the  one- 
hour  ozone  national  ambient  air  quality 
standard  (NAAQS)  for  the  Philadelphia- 
Wilmington-Trenton  severe 
nonattainment  area  (the  Philadelphia 
area]  as  a  revision  to  the  Maryland  State 
Implementation  Plan  (SIP).  This  control 
strategy  plan  was  submitted  by  the 
Maryland  Department  of  the 
Environment  (MDE).  The  measuires  that 
have  been  adopted  by  the  State  which 
comprise  the  control  strategy  of  the  one- 
hour  ozone  attainment  demonstration 
have  and  will  result  in  signiflcant 
emission  reductions  of  volatile  organic 
compounds  (VOCs)  and  oxides  of 
nitrogen  (NOx)  in  the  Philadelphia  area. 
The  Philadelphia  area  is  comprised  of 
two  counties  in  Delaware,  one  county  in 


Maryland  (namely,  Cecil  County),  seven 
coimties  in  New  Jersey,  and  five 
coimties  in  Pennsylvania.  The  intended 
effect  of  this  action  is  to  approve  this 
SIP  revision  as  meeting  the 
requirements  of  the  Clean  Air  Act  (CAA 
or  the  Act). 

DATES:  This  final  rule  is  effective  on 
November  28,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore.  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178,  at 
EPA  Region  III  office  above  or  by  e-mail 
at  femandez.cristina@epa.gov. 
SUPPI.EMENTARY  INFORMATION:  This 
SUPPLEMENTARY  INFORMATION  section  is 
organized  to  address  the  following 
questions: 

A.  What  Action  Is  EPA  Taking  In  This  Final 
Rulemaking? 

B.  What  Previous  Action  Has  Been  Proposed 
on  These  SIP  Revisions? 

C.  What  Were  the  Conditions  for  Approval 
Provided  in  the  Notice  of  Proposed 
Rulemakings  for  the  Attainment 
Demonstration? 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  Did  Maryland  Submit 


for  the  Philadelphia  Area  Since  December 
16, 1999? 

E.  What  Did  EPA's  Supplemental  Notices  of 
Proposed  Rulemaking  Cover? 

F.  When  Did  EPA  Make  a  Determination 
Regarding  the  Adequacy  of  the  Motor 
Vehicle  Emissions  Budgets  for  the 
Maryland  Portion  of  the  Philadelphia 
Area? 

G.  What  SIP  Elements  Did  EPA  Take  Final 
Action  on  Concurrently  or  Before  the  Full 
Approval  of  the  Attainment  Demonstration 
Could  Be  Granted? 

H.  What  Measures  Are  in  the  Control  Strategy 
for  the  Attainment  Demonstration? 

I.  What  Are  the  Approved  Transportation 
Conformity  Budgets,  and  What  Effect  Does 
This  Action  Have  on  Transportation 
Planning? 

).  What  Happens  to  the  Approved  2005 
Budgets  When  States  Change  Their 
Budgets  Using  the  MOBILES  Model? 

K.  What  Is  the  Status  of  Maryland's  New 
Source  Review  (SIP)? 

L.  What  Comments  Were  Received  on  the 
Proposed  Approvals  and  How  Has  EPA 
Responded  to  Those? 

I.  Background 

A.  What  Action  Is  EPA  Taking  In  This 
Final  Rulemaking? 

EPA  is  approving  the  one-hour 
attainment  demonstration  submitted  by 
Maryland  for  the  Philadelphia  area  as 
fully  meeting  the  requirements  of  CAA 
section  182(c)(2)  and  (d).  The  following 
table  identifies  submittal  dates  and 
amendment  dates  for  the  attainment 
demonstration: 


Table  1  .—Summary  of  Attainment  Demonstration  Submittal  Dates 


Date 

Content 

Initial  5^iitvni1tal                             J 

Aoril29   1998  

Attainment  Demonstration. 

Amendment   

August  18,  1998  

December  21.  1999 

Attainment  Demonstration  Revision  Including  Supple- 

mental Regional  Scale  Modeling. 
Attainment  Demonstration  Revisions  to  Include  Revised 

Amendment  

December  28,  2000 

August  31.  2001   

Motor  Vehicle  Emission  Budgets. 
Attainment  Demonstration  Revision  to  Include  Revised 

Amendment  

Motor  Vehicle  Emission  Budgets  to  Reflect  Tier  2 
and  Commitments. 
Attainment  Demonstration  Revision  to  Include  Reason- 

ably Available  Control  Measures  Analysis. 

B.  What  Previous  Action  Has  Been 
Proposed  on  These  SIP  Revisions? 

In  a  December  16. 1999  notice  of 
proposed  rulemaking  (the  December  16, 
1999  NPR),  we  proposed  approval  of  the 
attainment  demonstration  for  the 
Philadelphia  area  (64  FR  70412). 

On  February  22,  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
on  guidance  memoranda  relating  to  the 
ten  one-hour  ozone  attainment 
demonstrations  (including  the 
Philadelphia  area)  proposed  for 
approval  or  conditional  approval  on 
December  16, 1999.  The  guidance 


memoranda  are  entitled:  "Guidance  on 
Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment 
Demonstrations"  dated  November  3, 
1999,  and  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas"  dated  November 
30, 1999. 

On  July  28,  2000,  EPA  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonsU-ation  (65  FR  46383).  In  that 
supplemental  notice,  we  clarified  and 


expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in 
attainment  demonstration  SIP  revisions. 
This  supplemental  notice  is  discussed 
in  Section  I.E.  of  this  document. 

On  July  16,  2001,  EPA  published  a 
SNPR  on  the  attainment  demonstration 
(66  FR  36964).  In  that  supplemental 
notice,  we  proposed  to  approve  the 
revised  attainment  demonstration  that 
contains  revised  motor  vehicle 
emissions  budgets  for  the  attainment 
year  of  2005  which  incorporate  the 
benefits  of  the  Federal  Tier  2/Low 
Sulfur-in-fuel  rule;  and  enforceable 
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commitments  to  (1)  submit  measures  by 
October  31,  2001  for  additional 
emission  reductions  as  required  in  the 
attainment  demonstration  test  and  to 
revise  the  SIP  and  motor  vehicle 
emissions  budgets  by  October  31,  2001 
if  additional  measures  affect  the  motor 
vehicle  emissions  inventory,  (2)  submit 
revised  SIP  and  motor  vehicle  emissions 
budgets  within  one  year  after  MOBILE6 
is  issued,  and  (3)  perform  a  mid-course 
review  by  December  31,  2003.  We 
received  no  comments  on  the  July  16, 
2001  SNPR. 

On  September  7,  2001.  EPA  published 
a  SNPR  on  the  attairunent 
demonstration  (66  FR  46758).  In  that 
supplemental  notice,  we  proposed  to 
approve  Maryland's  analysis  and 
determination,  submitted  on  August  20, 
2001,  that  there  are  no  additional  RACM 
for  the  area.  We  received  no  comments 
on  Uiat  September  7,  2001  SNPR. 

Comments  received  on  the  December 
16,  2001  and  July  28,  2000  proposed 
notices  lisfed  in  this  section  relevant  to 
the  Philadelphia  area  attainment 
demonstration  are  discussed  in  Sections 
I.L.  and  n.  of  this  dociunent. 

C.  What  Were  the  Conditions  for 
Approval  Provided  in  the  Notice  of 
Proposed  Rulemaking  for  the 
Attainment  Demonstration? 

On  December  16,  1999  (64  FR  70412) 
we  proposed  approval  of  the  attainment 
demonstration  submitted  by  the  State  of 
Maryland  for  the  Philadelphia  area.  Out 
approval  was  contingent  upon  certain 
actions  by  Maryland.  These  actions 
were  to: 

(1)  Adopt  and  submit  adequate  motor 
vehicle  emissions  budgets. 

(2)  Submit  a  list  of  control  measures 
that,  when  implemented,  would  be 
expected  to  provide  sufficient 
additional  emission  reductions  to 
further  reduce  emissions  to  support  the 
attainment  test  and  a  commitment  that 
these  measures  would  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget. 

(3)  Adopt  and  submit  a  rule  for  the 
regional  NOx  reductions  consistent  with 
the  modeling  demonstration. 

(4)  Adopt  and  submit  an  enforceable 
commitment,  or  a  reaffirmation  of 
existing  enforceable  commitment  to  do 
the  following: 

(a)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  for  additional 
emission  reduction  measures  developed 
through  the  regional  process;  submit  an 
enforceable  conunitment  for  the 
additional  measiues  and  a  backstop 


commitment  to  adopt  and  submit 
intrastate  measures  for  the  emission 
reductions  in  the  event  the  regional 
process  does  not  recommend  measures 
that  produce  emission  reductions. 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  October  31, 
2001  if  additional  measures  affect  the 
motor  vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budgets  one  year  after 
MOBILE6  is  issued. 

(d)  Perform  a  mid-course  review  by 
December  31,  2003. 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  Did  Maryland 
Submit  for  the  Philadelphia  Area  Since 
December  16. 1999? 

The  following  is  a  summary  of  such 
submittals  which  includes  the  submittal 
dates  of  revisions,  the  content  of  these 
submissions  and  other  pertinent  facts 
regarding  these  submissions: 

(1)  On  December  21, 1999,  Maryland 
submitted  the  "State  Implementation 
Plan  (SIP)  Revision:  Modification  to  the 
Phase  II  Attaiiunent  Plan  for  the 
Baltimore  Nonattainment  Area  and 
Cecil  County:  Revising  the  Mobile 
Source  Emission  Budgets."  This 
submittal  contained  the  revised  2005 
motor  vehicle  emission  budgets  for  the 
Attainment  Plans  for  the  Baltimore 
Nonattainment  Area  and  for  Maryland's 
portion  of  the  Philadelphia  area,  namely 
Cecil  County. 

(2)  On  December  28,  2000.  Maryland 
submitted  the  "State  Implementation 
Plan  (SIP)  Revision:  Modification  to  the 
Phase  II  Attainment  Plan  for  Cecil 
Coiuity:  Revising  the  Mobile  Source 
Emission  Budgets,  Adding  Tier  2 
Standards."  This  submittal  contained 
the  revised  2005  motor  vehicle 
emissions  budgets  for  the  attainment 
demonstration  that  reflect  the  benefits  of 
the  Tier  2/Low  Sulfur-in-fuel  rule 
benefits  and  revised  commitments  to  do 
the  following: 

(a)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  if 
the  additional  measures  affect  the  motor 
vehicle  emissions  inventory. 

(b)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued. 

(c)  Perform  a  mid-course  review  by 
December  31.  2003. 

(3)  On  August  31.  2001.  Maryland 
submitted  the  "State  Implementation 
Plan  (SIP)  Revision:  Reasonably 
Available  Control  Measures  Analysis  for 
the  Baltimore  Region."  This  submittal 
supplements  the  attainment 


demonstration  SIP  for  Cecil  County  by 
including  a  RACM  analysis. 

E.  What  Did  EPA  s  Supplemental 
Notices  of  Proposed  Rulemaking  Cover? 

(1)  On  July  28.  2000,  EPA  published 
a  supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonstration  (65  FR  46383).  In  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in  this 
attainment  demonstration  SIP  revision: 

(a)  First,  we  proposed  a  clarification 
of  what  occurs  if  we  finalize  conditional 
or  full  approval  of  this  and  certain  other 
attaiiunent  demonstration  SIP  revisions 
based  on  a  state  commitment  to  revise 
the  SIP'S  motor  vehicle  emissions 
budgets  in  the  future.  Under  the 
proposal,  the  motor  vehicle  emissions 
budgets  in  the  approved  SIP  will  apply 
for  transportation  conformity  purposes 
only  until  the  budgets  are  revised 
consistent  with  the  commitment  and  we 
have  found  the  new  budgets  adequate. 
Once  we  have  found  the  newly  revised 
budgets  adequate,  then  they  would 
apply  instead  of  the  previous 
conditionally  or  fully  approved  budgets. 
Normally,  revisions  to  approved  budgets 
cannot  be  used  for  conformity  purposes 
until  we  approve  the  revised  budgets 
into  the  Sff.  Therefore,  we  proposed  to 
clarify  that  when  our  approval  of  this 
and  certain  other  one-hour  ozone 
attainment  demonstrations  is  based  on  a 
commitment  to  future  revisions  to  the 
budget,  our  approval  of  the  budget  lasts 
only  until  revisions  to  satisfy  those 
conditions  are  submitted  and  we  find 
them  adequate. 

(b)  Second,  we  proposed  that  states 
may  opt  to  commit  to  revise  their 
emissions  budgets  one  year  after  the 
release  of  the  MOBILE6  model,  as 
originally  proposed  on  December  16, 
1999;  or  states  may  commit  to  a  new 
option,  i.e.,  to  revise  their  budgets  two 
years  following  the  release  of  the 
M0B1LE6  model,  provided  that 
conformity  is  not  determined  without 
adequate  MOBILE6-derived  SIP  budgets 
dining  the  second  year.  This  second 
option  did  not  affect  the  Maryland's 
attainment  demonstration  SIP  for  the 
Philadelphia  area  because  Maryland  has 
submitted  an  enforceable  commitment 
to  revise  the  motor  vehicle  emissions 
budgets  within  one  year  after  the  official 
release  of  the  MOBILE6  model.  EPA  is 
approving  that  commitment  in  this  final 
rulemaking. 

(c)  In  addition,  we  reopened  the 
comment  period  to  take  comment  on 
these  two  issues  and  to  allow  comment 
on  any  additional  materials  that  were 
placed  in  the  dockets  for  the  proposed 
actions  close  to  or  after  the  initial 
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comment  period  closed  on  February  14, 
2000  (65  FR  at  46383,  July  28.  2000).  For 
many  of  the  areas,  additional 
information  had  been  plac»d  in  the 
dcxJiet  close  to  or  since  the  initial 
comment  period  concluded.  In  general, 
these  materials  were  identified  as 
consisting  of  motor  vehicle  emissions 
budgets,  and  revised  or  additional 
commitments  or  reaffirmations 
submitted  by  the  states  (65  FR  at  46383. 
July  28.  2000). 

(2)  On  July  16.  2001.  EPA  published 
a  SNPR  on  the  attainment 
demonstration  (66  FR  36964).  In  that 
supplemental  notice,  we  proposed  to 
approve: 

(a)  The  revised  attainment 
demonstration  that  contains  revised 
motor  vehicle  emissions  budgets  for  the 
attainment  year  of  2005  whi(3i 
incorporate  the  benefits  of  the  Federal 
Tier  2/Low  Sulfur-in-fuel  rule.  and. 

(b)  Enforceable  commitments  to 
submit  measures  by  October  31.  2001 
for  additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test,  revise  the  SIP  and 
motor  vehicle  emissions  budgets  by 
October  31.  2001  if  additional  measures 
affect  the  motor  vehicle  emissions 
inventory,  submit  revised  SIP  and  motor 
vehicle  emissions  budgets  within  one 
year  after  MOBILE6  is  issued,  and  to 
perform  a  mid-course  review  by 
December  31,  2003.  In  this  final 
rxdemaking,  EPA  is  approving  the 
attainment  demonstration  which 
contains  the  revised  motor  vehicle 
emissions  budgets  for  the  attaiiunent 
year  of  2005  which  incorporate  the 
benefits  of  the  Federal  Tier  2/Low 
Sulfur-in-fuel  rule  and  all  three  of  these 
commitments. 

^    (3)  On  September  7.  2001,  EPA 
published  a  SNPR  on  the  attainment 
demonstration  (66  FR  46758).  In  that 
supplemental  notice,  we  proposed  to 
approve  Maryland's  analysis  and 
determination,  submitted  on  August  20. 
2001 ,  that  there  are  no  additional  RACM 
for  the  area.  We  received  no  comments 
on  that  September  7.  2001  SNPR.  In  this 
final  rule,  EPA  is  approving  Maryland's 
2005  attainment  demonstration  plan  for 
the  Philadelphia  area  including  this 
RACM  analysis. 

F.  When  Did  EPA  Make  a  Determination 
Regarding  the  Adequacy  of  the  Motor 
Vehicle  Emissions  Budgets  for  the 
Maryland  Portion  of  the  Philadelphia 
Area? 

Maryland  submitted  a  revision  to  the 
attainment  plan  SIP  for  the  Philadelphia 
area  on  December  28,  2000.  This 
revision  contained  revised  motor 
vehicle  emissions  budgets  for  the 
attainment  year  of  2005  that  reflected 


the  benefits  of  the  Federal  Tier  2/Low 
Sulfur  rule. ' 

We  began  oui  adequacy  review 
process  on  the  budgets  in  the  December 
28,  2000  submittal  imder  oiu-  adequacy 
process  with  a  posting  on  EPA's  Web 
site  (www.  epa.gov/otaq/transp/confonn/ 
adequacy.htm)  that  started  a  public 
comment  period  on  the  adequacy  of  the 
motor  vehicle  emissions  budgets  in  the 
December  28.  2000  SIP  revision 
submitted  by  Maryland  for  the 
Philadelphia  area.  We  then  prepared  a 
technical  support  dociunent  for  our 
adequacy  determination  that  included 
responses  to  any  public  comments 
received  diuing  the  adequacy  process 
comment  period.  In  an  April  12.  2001 
Federal  Register  notice  we  aimounced 
that  we  had  determined  the  budgets 
contained  in  the  December  28,  2000 
submission  were  adequate  (66  FR 
18928).  (The  proposed  approval  of  the 
budgets  in  the  December  28.  2000 
submission  is  discussed  in  Section  I.E. 
of  this  dociunent  and  the  response  to 
any  comments  received  on  the  proposed 
approval  are  in  Section  II.)  Oui  findings 
of  adequacy  and  responses  to  comments 
can  be  accessed  at  www.epa.gov/otaq/ 
traq  (once  there,  click  on  the 
"conformity"  button).  As  stated 
previously.  Maryland  has  made  an 
enforceable  commitment  to  revise  the 
attaiiunent  year  motor  vehicle  emissions 
budgets  using  the  MOBILE6  model 
within  one  year  after  the  release  of  the 
M0BILE6  model,  and  EPA  is  approving 
that  commitment  in  this  final 
rulemaking. 

G.  What  SIP  Elements  Did  EPA  Take 
Final  Action  on  Concurrently  or  Before 
the  Full  Approval  of  the  Attainment 
Demonstration  Could  Be  Granted? 

In  the  December  16,  1999  NPR  for  the 
Philadelphia  attainment  demonstration 
SIP.  EPA  noted  in  Table  4.  the  status  of 
many  of  the  control  measures  or  SIP 
elements  that  are  required  under  part  D 
of  the  Act  for  serious  and  severe  areas. 
The  following  provides  the  status  of 
those  SIP  elements  which  are 
prerequisites  for  approval  of  the 
attainment  demonstration  but  which 
were  not  fully  approved  on  December 


'  In  December  16.  1999  NPR.  we  proposed  to 
disapprove  the  attainment  demonstration  if 
Maryland  did  not  submit  motor  vehicle  emissions 
budgets  for  this  area  that  EPA  could  find  adequate 
by  May  31.  2000  (See  64  FR  70417).  The  budgets 
subject  to  this  May  31.  2000  deadline  did  not 
necessary  have  to  account  for  Federal  Tier  2/ Low 
Sulfur  rule  reductions.  On  December  21,  1999. 
Maryland  submitted  a  SIP  revision  that  included 
motor  vehicle  emissions  budgets  for  the  2005 
attainment  year  that  did  not  include  the  benefits  of 
the  Federal  Tier  2/Low  Sulfur  rule.  EPA  had 
determined  that  these  budgets  were  adequate  by  the 
May  31.  2000  deadline  (65  FR  36441.  June  8.  2000). 


16. 1999  or  not  listed  as  fully  approved 
in  Table  4  of  the  December  16, 1999 
NPR: 

(1)  On  July  29. 1997  (62  FR  40457). 
EPA  approved  Maryland's  15  percent 
VOC  Reduction  Plan  for  the  Cecil 
County  as  a  revision  to  the  Maryland 
SIP. 

(2)  On  October  29. 1999.  EPA 
approved  Maryland's  enhanced  vehicle 
inspection  and  maintenance  program  as 
a  SIP  revision  (64  FR  58340). 

(3)  On  December  28, 1999,  EPA 
approved  Maryland's  national  low 
emission  vehicle  (NLEV)  program  as  a 
SIP  revision  (64  FR  72564). 

(4)  On  December  15.  2000,  EPA 
approved  Maryland's  NOx  budget  rule, 
which  is  consistent  with  the  Ozone 
Transport  Commission's  (OTC)  NOx 
Memorandiun  of  Understanding  (MOU) 
Phase  n  as  a  SIP  revision  (65  FR  78416). 

(5)  On  January  10.  2001,  EPA 
approved  Maryland's  NOx  trading  rule 
which  complies  with  the  NOx  SIP  Call 
as  a  revision  to  the  Maryland  SIP  (66  FR 
1866). 

(6)  On  February  8,  2001,  EPA 
approved  Maryland's  NOx  RACT  rule  as 
a  SIP  revision  (66  FR  9522). 

(7)  On  September  19,  2001,  EPA 
approved  Maryland's  Post-1996  Rate-of- 
Progress  (ROP)  plan  (from  1996  through 
the  2005  attainment  year)  for  the 
Philadelphia  area,  namely,  Cecil  County 
(66  FR  48209). 

To  comply  with  the  VOC  RACT 
requirements,  Maryland  has  developed 
source  category  rules.  Sources  of  VOC  in 
the  Maryland  portion  of  the 
Philadelphia  area,  namely  Cecil  County, 
which  emit  more  than  25  tons  per  year 
(TPY)  and  that  are  not  subject  to  any 
specific  source  category  rule  are  then 
subject  to  Maryland's  SIP-approved 
regulation  COMAR  26.11.06.06— 
Volatile  Organic  Compounds.  Such 
sources  may  apply  on  a  case-by  case 
basis  for  an  alternative  RACT  under 
COMAR  26.11.19.020— Control  of  Major 
Stationary  Sources  of  Volatile  Organic 
Compounds.  But  until  such  a  case-by- 
case  RACT  determination  is  made  by 
the  MDE  and  approved  by  EPA  as  a  SIP 
revision,  the  source  remains  subject  to 
COMAR  26.11.06.06.  The  following 
provides  the  status  of  those  VOC  source 
category  rules  which  are  prerequisites 
for  approval  of  the  attainment 
demonstration  but  which  were  not  fully 
approved,  as  of  December  16.  1999.  as 
revisions  to  the  Maryland  SIP: 

(1)  On  August  19.  1999,  EPA 
approved  Maryland's  Fiberglass 
Manufacturing  Rule  (64  FR  45182). 

(2)  On  January  14,  2000.  EPA 
approved  Maryland's  Flexographic 
Printing  and  Plastic  Bottle  Coating  Rule 
(65  FR  2334). 
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(3)  On  May  7,  2001,  EPA  approved 
Maryland's  Bread  and  Snack  Food 
Drying  Operations  and  Expandable 
Polystyrene  Operations  Rules  (66  FR 
22924). 

(4)  On  September  5,  2001.  EPA 
approved  Maryland's  Marine  Vessel 
Coating  Rule  (66  FR  46379). 

(5)  On  September  20,  2001,  EPA 
approved  Maryland's  Synthetic  Organic 
Chemicals  Rule  (66  FR  37914). 


(6)  On  October  5,  2001,  the  Regional 
Administrator  of  EPA  Region  III  signed 
a  final  rule  approving  Maryland's  VOC 
RACT  rules  for  Iron  &  Steel  Operations. 
That  action  has  been  or  soon  will  be 
published  in  the  Federal  Register. 

(7)  On  October  9,  2001,  the  Regional 
Administrator  of  EPA  Region  III  signed 
a  final  rule  approving  Maryland's  VOC 
RACT  rules  for  Aerospace  Coating.  Kraft 


Pulp  Mills,  and  Distilled  Spirits 
Facilities.  That  action  has  been  or  soon 
will  be  published  in  the  Federal 
Register. 

H.  What  Measures  Are  in  the  Control 
Strategy  for  the  Attainment 
Demonstration? 


Table  2.— Control  Measures  in  the  One-Hour  Ozone  Attainment  Demonstration  for  the  Philadelphia 

nonattainment  area 


Control  measure 

Type  of  measure 

Credited  in  attainment  plan 

EnharKed  Inspection  &  Maintenance 

SIP  Approved 

Federal 

Ye« 

Federal  Motor  Vehicle  Control  Program 

Tiers  1  and  2 

NLEV1 

SIP  Aooroved 

Yes 

Reformulated  Gasoline  (Phases  1  &  2)  

Federal 

Phase  2 

Federal  Non-road  Gasoline  Engine  Standards  

Federal 

Yes 

Federal  Non-road  Heavy  Diity  Diesel  Engine  Standards 
Rail  Road  Locomotive  Controls 

Federal 

Federal 

SIP  Approved;  Federal  

Federal 

Federal 

SIP  Approved 

SIP  Approved 

SIP  Approved 

Federal  

SIP  Approved 

SIP  Approved 

Federal 

SIP  Approved 

Yes. 
Yas 

Stage  II  Vapor  Recovery  &  On-board  Refueling  Vapor 
Recovery  (ORVR). 

AIM  Surface  Coatings 

Consumer  &  Commercial  Products 

Autobody  Ftefinlshing  

Yes. 

Yes. 
Yes. 

Yss 

Surface  Cleaning/Degreasing  Controls  

Yas 

Open  Burning  Ban  

Yes 

Marine  Engine  Emission  Standards  

Stage  1  Vapor  Recovery  

Yes. 
Yes 

Graphic  Art  Controls  

Yes 

Heavy  Duty  Diesel  Engines  (On-road)  

VOC  RACT  to  25  tpy 

Yes 
Yes 

Notes: 

^  To  tt>e  extent  NLEV  not  superceded  by  Tier  2. 


/.  What  Are  the  Approved 
Transportation  Conformity  Budgets,  and 
What  Effect  Does  This  Action  Have  on 
Transportation  Planning? 

(1)  What  Are  the  Approved 
Transportation  Conformity  Budgets  in 
the  Attainment  Demonstration? 

EPA  has  determined  that  the  budgets 
in  the  attainment  demonstration  are 


adequate.  The  approved  motor  vehicle 
emissions  budgets  of  the  attaiiunent 
demonstration  are  listed  in  Table  3. 
Table  3  also  provides  the  amounts  by 
pollutant  in  tons  per  day  (TPD).  the  year 
associated  with  the  budgets,  and  the 
effective  date  of  EPA's  adequacy 
determination. 


TABLE  3.— TRANSPORTATION  CONFORMITY  BUDGETS  FOR  THE  MARYLAND  PORTION  OF  THE  PHILADELPHIA  AREA 


Control  strategy  SIP 


Year 


VOC 
(TPD) 


NOx 
(TPD) 


Date  of  adequacy  determinatKxi 


Attainment  Demonstration 


2005 


2.6 


5.6 


April  27.  2001   (See  66  FR  18928.  published  on 
April  12,2001). 


EPA  has  concluded  that  Maryland's 
2005  attainment  demonstration  SIP  for 
the  Philadelphia  area,  including  its 
associated  budgets  for  Cecil  County, 
meets  the  requirements  of  the  CAA.  EPA 
has  also  determined  that  Maryland's  SIP 
contains  the  measiues  necessary  to 
support  these  budgets.  In  this  final 
action,  EPA  is  approving  these  budgets 
which  were  submitted  on  December  28, 
2000  by  the  State  of  Maryland  as  a 


formal  revision  to  its  attainment 
demonstration  SIP  for  the  Philadelphia 
area. 

(2)  Is  a  Requirement  to  Redetermine 
Conformity  Within  18  months  Under 
Section  93.104  of  the  Conformity  Rule 
Triggered? 

Our  conformity  rule  establishes  the 
frequency  by  which  transportation  plans 
and  transportation  improvement 


programs  must  be  found  to  conform  to 
the  SIP  and  includes  trigger  events  tied 
to  both  submittal  and  approval  of  a  SIP 
(40  CFR  93.104(e)].  Both  initial 
submission  and  initial  approval  trigger 
a  redetermination  of  conformity.  This 
final  rale  approves  motor  vehicle 
emissions  budgets  contained  in  the 
attainment  demonstration.  We  are 
advising  affected  transportation 
planning  agencies  that  this  final 
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approval  of  the  budgets  is  listed  in 
Table  3  will  require  a  redetermination 
that  existing  transportation  plans  and 
TIPs  conform  within  18  months  of  the 
effective  date  listed  in  the  DATES  section 
of  this  document.  See  40  CFR  93.104(e). 

/.  What  Happens  to  the  Approved  2005 
Budgets  When  States  Change  Their 
Budgets  Using  the  MOBILES  Model? 

All  states  whose  attainment 
demonstration  includes  the  effects  of 
the  Tier  2/Low  Sulfur  program  have 
committed  to  revise  and  resubmit  their 
motor  vehicle  emissions  budgets  after 
EPA  releases  the  MOBILES  model.  On 
December  28,  2000,  Maryland  submitted 
a  commitment  to  revise  the  2005  motor 
vehicle  budgets  in  the  attainment 
demonstration  within  one  year  of  EPA's 
release  of  the  M0BILE6  model.  In  this 
action,  EPA  is  approving  this 
commitment  to  revise  the  2005  motor 
vehicle  budgets  in  the  attaiiunent 
demonstration  within  one  year  of  EPA's 
release  of  the  MOBILE6  model.  If 
Maryland  fails  to  meet  its  commitment 
to  submit  revised  budgets  using  the 
MOBILE6  model,  EPA  could  make  a 
finding  of  failure  to  implement  the  SIP, 
which  would  start  a  sanctions  clock 
under  section  1 79  of  the  Act. 

As  we  proposed  in  our  July  28,  2000 
SNPR  (65  FR  46383),  today's  final 
approval  of  the  budgets  contained  in  the 
2005  attainment  plan  will  be  effective 
for  conformity  purposes  only  until  such 
time  as  revised  motor  vehicle  emissions 
budgets  are  submitted  (pursuant  to  the 
commitment  to  submit  revised  budgets 
using  the  MOBILE6  model  within  one 
year  of  EPA's  release  of  that  model]  and 
we  have  found  those  revised  budgets 
adequate.  We  are  only  approving  the 
attainment  demonstration  and  its 
current  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILE6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  duration  of  our  approval  of  the 
current  budgets  only  until  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

Similarly,  ilPA  is  only  approving  the 
2005  attainment  demonstration  and  its 
ciirrents  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  revision  to  the 
attainment  SIP  consistent  with  any  new 
measures  submitted  to  fill  any  shortfall, 
if  the  additional  control  measures  affect 
on-road  motor  vehicle  emissions. 
Therefore,  EPA  is  limiting  the  duration 
of  its  approval  of  the  ciurent  budgets 
only  until  such  time  as  any  such  revised 


budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 
approving  for  conformity  purposes  for 
the  time  being. 

K.  What  Is  the  Status  of  Maryland's  New 
Source  Review  (SIP)? 

EPA  approved  Maryland's  NSR 
program  on  February  12,  2001  (66  FR 
9766).  As  stated  in  the  proposed  (65  FR 
62675,  October  19,  2000)  and  final 
rulemaking  notices,  EPA  granted  limited 
approval  of  Maryland's  NSR  regulations 
as  they  apply  in  the  Baltimore  area  and 
the  Maryland  portion  of  the 
Philadelphia  area,  and  granted  full 
approval  throughout  the  remainder  of 
Maryland.  EPA's  sole  reason  for 
granting  limited  approval  in  the 
Baltimore  area  and  in  Cecil  County 
rather  than  full  approval  was  that 
Maryland's  NSR  regulations  do  not 
contain  certain  restrictions  on  the  use  of 
emission  reductions  from  the  shutdown 
and  ciuiailment  of  existing  sources  or 
units  as  NSR  offsets.  These  restrictions, 
however,  only  apply  in  nonattainment 
areas  without  an  approved  attainment 
demonstration  (See  40  CFR  section 
51.165(a)(ii)(C)].  As  EPA  today  is  taking 
final  action  to  approve  Maryland's 
attainment  demonstration  SIPs  for  the 
Baltimore  and  Philadelphia  areas, 
Maryland's  SIP-approved  NSR 
program's  lack  of  restrictions  on  the  use 
of  emission  reductions  from  the 
shutdown  and  curtailment  of  existing 
sources  or  units  as  NSR  offsets, 
applicable  only  in  nonattainment  areas 
without  an  approved  attaiimient 
demonstration,  is  moot.  Now  that  we 
have  approved  Maryland's  attainment 
demonstration  SIPs  for  the  Baltimore 
and  Philadelphia  areas,  we  intend  to 
remove  the  limited  nature  of  our 
approval  of  the  State's  NSR  program  in 
those  areas  of  Maryland  as  well. 

L.  What  Comments  Were  Received  on 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Them? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  on 
December  16, 1999  (64  FR  70412)  for 
Maryland's  ozone  attainment 
demonstration  for  the  Philadelphia  area. 
Comments  were  received  from  Robert  E. 
Yuhnke  on  behalf  of  Environmental 
Defense  and  Natural  Resources  Defense 
Council;  the  Midwest  Ozone  Group;  and 
from  the  University  of  Maryland  Law 
School  on  behalf  of  1000  Friends  of 
Maryland. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  notice  of 
proposed  rulemaking  published  on  July 
28,  2000  (65  FR  46383).  in  which  EPA 


clarified  and  expanded  on  two  issues 
relating  to  the  motor  vehicle  emissions 
budgets  in  the  attaiimient  demonstration 
SIPs.  Comments  were  received  from 
Environmental  Defense  and  from  ELM 
Packaging  Co. 

n.  Response  to  Comments 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
on  the  December  16. 1999  (64  FR  70412) 
and  July  28,  2000  (65  FR  46383) 
proposed  actions  summarized  in 
Sections  I.B.  and  I.E. 

A.  Attainment  Demonstration — Weight 
of  Evidence 

Comment:  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  CAA.  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15, 1994, 
demonstrations  of  how  they  would 
attain  the  one-hour  standard.  Section 
182(c)(2)(A)  provides  that  "[tjhis 
attainment  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 
the  Administrator,  in  the 
Administrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  EPA  allows  states  to 
supplement  their  photochemical 
modeling  results,  with  additional 
evidence  designed  to  account  for 
imcertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  accoimt  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide.  "The 
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adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 
Quality  Models). "^  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  Appendix  W  *  *  *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after]  notice 
and  opportimity  for  public  comment. 
*  *  *"  Appendix  W,  in  turn,  provides 
that.  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  See 
40  CFR  part  51  Appendix  W  section 
6.2. l.a.  The  modeling  guidance 
discusses  the  data  requirements  and 
operating  procedures,  as  well  as 
interpretation  of  model  results  as  they 
relate  to  the  attainment  demonstration. 
This  provision  references  gmdance 
published  in  1991,  but  EPA  envisioned 
the  guidance  would  change  as  we 
gained  experience  with  model 
applications,  which  is  why  the  guidance 
is  referenced,  but  does  not  appear,  in 
Appendix  W.  With  updates  in  1996  and 
1999.  the  evolution  of  EPA's  guidance 
has  led  us  to  use  both  the 
photochemical  grid  model,  and 
additional  analjrtical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  one-hour 
daily  maximum  ozone  concentrations  in 
all  grid  cells  for  the  attainment  year  to 
the  level  of  the  NAAQS.  The  results 
may  be  interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0.124 
parts  per  million  (ppm)  ozone  indicates 
that  the  area  is  expected  to  exceed  the 
standard  in  the  attainment  year  and  a 
prediction  at  or  below  0.124  ppm 
indicates  that  the  area  is  expected  to  not 
exceed  the  standard.  Under  the 
statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e., 
modeled)  one-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at.  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 


under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled).^ 

In  1996,  EPA  issued  guidance*  to 
update  the  1991  guidance  referenced  in 
40  CFR  part  51  Appendix  W,  to  make 
the  modeled  attainment  test  more 
closely  reflect  the  form  of  the  NAAQS 
(i.e.,  the  statistical  test  described  above), 
to  consider  the  area's  ozone  design 
value  and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
residts  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g.,  changes  in  the  predicted 
frequency  and  pervasiveness  of  one- 
hour  ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance^  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 


'The  August  12,  1996  version  of  "Appendix  W 
to  part  51 — Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attaiiunent 
demonstrations.  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 


'Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007.  June  1996. 

4  Ibid. 

»  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emissiqn 
Reductions,  Not  Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality  Plaiming 
and  Standards,  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Quality  Modeling  Group, 
Research  Triangle  Park.  NO  27711.  November  1999. 
Web  site:  httpi/Zn'ww.epa.gov/ttn/xram. 


approved  into  the  SIP,  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximiun  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the 
one-hour  NAAQS  allows  exceedances,  it 
did  not  seem  appropriate  for  EPA  to 
require  the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions. 

The  method  outlined  in  EPA's  1999 
guidance  uses  the  highest  measiued 
design  value  across  all  sites  in  the 
nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area)  are  averaged  to 
account  for  aimual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximimi 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e.. 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 
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fi  commenter  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
eiir  quality  sites  across  a  region,  whereas 
EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
attain  at  the  higher  site.  The  conunenter 
does  not  appear  to  have  described  the 
guidance  acciorately.  The  guidance  does 
not  recommend  averaging  across  a 
region  or  spatial  averaging  of  observed 
data.  The  guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990,  it 
is  the  amoimt  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  would  contribute 
to  three  design  value  periods  (1988-90, 
1989-91  and  1990-92). 
"  Under  the  approach  of  the  guidance 
docimient,  EPA  determined  the  design 
value  for  each  of  those  three-year 
periods,  and  then  averaged  those  three 
design  values,  to  determine  the  base 
design  value.  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions — those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Furthermore,  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amoiuit  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  ttim,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  foctors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  states  must  model  all 
control  measures  being  implemented. 


Moreover,  a  component  of  this 
technique — the  estimation  of  futiue 
design  value — should  be  considered  a 
model-predicted  estimate.  Therefore, 
results  from  this  technique  are  an 
extension  of  "photochemical  grid" 
modeling  and  are  consistent  with 
section  182(c)(2)(A).  Also,  a  commenter 
believes  that  EPA  has  not  provided 
sufficient  opportimity  to  evaluate  the 
calculations  used  to  estimate  additional 
emission  reductions.  EPA  provided  a 
full  60-day  period  for  comment  on  all 
aspects  of  the  proposed  rule.  EPA  has 
received  several  comments  on  the 
technical  aspects  of  the  approach  and 
the  residts  of  its  application,  as 
discussed  above  and  in  the  responses  to 
the  individual  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16, 1999  NPRs 
will  yield  a  lower  control  estimate  than 
if  we  relied  entirely  on  reducing 
maximum  predictions  in  every  grid  cell 
to  less  than  or  equal  to  124  ppb  on  every 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell.  If  the  model  over  predicts  observed 
concentrations,  predicted  controls  may 
be  further  overestimated.  EPA  has 
considered  other  evidence,  as  described 
above  through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  EPA  must 
make  a  determination  that  the  control 
measiues  adopted  are  reasonably  likely 
to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  states 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measures.  Although  not 
all  measures  were  modeled,  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  state's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  groimds  that 
EPA  employed  a  "rollback"  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  part  51  Appendix  W  section 
6.2. I.e.  provides,  "Proportional 
(rollback/forward)  modeling  is  not  an 


acceptable  procedure  for  evaluating 
ozone  control  strategies."  Section  14.0 
of  Appendix  W  defines  "rollback"  as  "a 
simple  model  that  assumes  that  if 
emissions  from  each  source  affecting  a 
given  receptor  are  decreased  by  the 
same  percentage,  ambient  air  quality 
concentrations  decrease 
proportionately."  Under  this  approach  if 
20  percent  improvement  in  ozone  is 
needed  for  the  area  to  reach  attainment, 
it  is  assumed  a  20  percent  reduction  in 
VOC  would  be  required.  There  was  no 
approach  for  identifying  NOx 
reductions. 

The  "proportional  rollback"  approach 
is  based  on  a  piuely  empirically? 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  imder  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone. 

For  example,  if  monitoring  or 
modeling  results  indicate  that  ozone 
was  reduced  by  25  ppb  diuing  a 
particular  period,  and  that  VOC  and 
NOx  emissions  fell  by  20  tons  per  day 
and  10  tons  per  day  respectively  during 
that  period,  EPA  developed  a  ratio  of 
ozone  improvement  related  to 
reductions  in  VOC  and  NOx.  This 
formula  assumes  a  linear  relationship 
between  the  preciusors  and  ozone  for  a 
small  amoimt  of  ozone  improvement, 
but  it  is  not  a  "proportional  rollback" 
technique.  Fiulher,  EPA  uses  these 
locally  derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies. 

This  limited  use  of  adjustment  factors 
is  more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  It  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
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addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  observations  and/or  modeling 
which  is  more  consistent  with 
recommendations  referenced  by 
Appendix  W  and  does  not  assiune  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  Lastly,  the 
requirement  that  areas  perform  a  mid- 
course  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modelhig  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51 
Appendix  W,  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above,  EPA  did  not  use  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modify  Appendix  W. 
Fiu^ermore,  EPA  did  propose  the  use 
the  November  1999  guidance  "Guidance 
for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional 
Emission  Reductions,  Not  Modeled"  in 
the  December  16,  1999  NPR  and  has 
responded  to  all  comments  received  on 
that  guidance  elsewhere  in  this 
document. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  (1)  Only  selected 
time  periods  were  modeled,  not  the 
entire  three-year  period  used  as  the 
definitive  means  for  determining  an 
area's  attainment  status;  (2)  inherent 
uncertainties  in  the  model  formulation 
and  model  inputs  such  as  hourly 
emission  estimates,  emissions  growth 
projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago,  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 


These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  Connecticut, 
Metropolitan  Washington  DC,  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circiunstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  call  domain,  results 
from  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  litUe  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

The  commenter  also  complained  that 
EPA  has  appUed  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  imcertainty  in  the  au 
quality  modeling.  Second,  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999. 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 


margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter.  The  1999  monitor  values  do 
not  constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attainment.  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  littie  evidence  to  support  the 
statement  that  ozone  levels  in  many 
cities  during  1999  continue  to  exceed 
the  NAAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  UAM. 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  reductions 
anticipated  by  control  measures,  that  are 
or  will  be  approved  into  the  SIP,  there 
is  no  way  to  determine  how  the  UAM 
predictions  for  1999  compare  to  the 
1999  air  quality.  Therefore,  we  can  not 
determine  whether  or  not  the  monitor 
values  exceed  the  NAAQS  by  a  wider 
margin  than  the  UAM  predictions  for 
1999.  In  summary,  there  is  littie 
evidence  to  support  the  conclusion  that 
high  exceedances  in  1999  will  continue 
to  occur  after  adopted  control  measures 
are  implemented. 

In  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations.  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presentiy 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Low  Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets),  states  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  released.  EPA  will  work  with 
states  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measures  are  needed,  EPA 
will  take  the  appropriate  action. 


■  <: 
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B.  Reliance  on  the  NOx  SIP  Call  and 
Tier  2 

Comment:  Several  commenters  stated 
that  given  the  uncertainty  surrounding 
the  NOx  SIP  Call  at  the  time  of  EPA's 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 
conclusion  reached  by  EPA  that  states 
should  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  based  on  that  modeling, 
and  estimates  of  EPA's  Tier  2  tailpipe 
emissions  reduction  program  not 
modeled  in  the  demonstrations.  Thus, 
because  of  the  inaccuracies  in  the 
inventories  used  for  the  NOx  SIP  Call, 
the  attainment  demonstration  modeling 
is  also  flawed.  Finally,  one  commenter 
suggests  that  modeling  data 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largely  upholding  EPA's  NOx 
SIP  Call.  Michigan  v.  EPA.  213  F.3d  663 
(D.C.  Cir.  2000),  cert,  denied. JJ.S._,  121 
S.  Ct.  1225,  149  L.Ed.  135  (2001); 
Appalachian  Power  v.  EPA,  251  F.3d 
1026  (DC.  Cir.  2001) .  In  those  cases, 
the  court  largely  upheld  the  NOx  SIP 
Call.  Although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  these  issues  do  not 
concern  the  accuracy  of  the  emission 
inventories  relied  on  for  purposes  of  the 
NOx  SIP  Call.  Moreover,  contrary  to  the 
commenter's  suggestion,  the  NOx  SIP 
Call  modeling  data  bases  were  not  used 
to  develop  estimates  of  reductions  from 
the  Tier  2  program  for  the  severe-area 
one-hour  attainment  demonstrations. 
Accordingly,  the  commenter's  concerns 
that  inaccurate  inventories  for  the  NOx 
SIP  Call  modeling  lead  to  inaccurate 
results  for  the  severe-area  one-hour 
attainment  demonstrations  are 
inapposite. 

The  remanded  issues  do  affect  the 
ability  of  EPA  and  the  states  to  achieve 
the  full  level  of  the  SIP  Call  reductions 
by  May  2003.  First,  the  court  vacated 
the  rule  as  it  applied  to  two  states — 
Missouri  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EPA  has  informed  the  states  that  until 
EPA  addresses  the  remanded  issues. 
EPA  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emission 


budget.  However,  EPA  is  planning  to 
propose  a  nde  shortly  to  address  the 
remanded  issues  and  ensure  that 
emission  reductions  from  these  states 
and  the  emission  reductions  represented 
by  the  two  source  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas.  Also,  although  the 
court  in  the  Michigan  case  subsequendy 
issued  an  order  delaying  the 
implementation  date  to  no  later  than 
May  31,  2004.  and  the  Appalachian 
Power  case  remanded  an  issue 
concerning  computation  of  the  electric 
generating  units  (ECU)  growth  factor,  it 
is  EPA's  view  that  states  should  assume 
that  the  SIP  Call  reductions  will  occur 
in  time  to  ensure  attainment  in  the 
severe  nonattainment  areas.  Both  EPA 
and  the  states  are  moving  forward  to 
implement  the  NOx  SIP  Call. 

Finally,  contrary  to  the  commenter's 
conclusions,  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  Call  clearly  shows  that 
regional  tremsport  of  ozone  and  its 
precursors  is  impacting  nonattainment 
areas  several  states  away.  This  analysis 
was  upheld  by  the  coiut  in  Michigan. 

C.  Approval  of  Demonstrations  That 
Rely  on  State  Commitments  or  State 
Rules  for  Emission  Limitations  to  Lower 
Emissions  in  the  Future  Not  Yet 
Adopted  by  a  State  and/or  Approved  By 
EPA 

Comment:  Several  commenters 
disagreed  with  EPA's  proposal  to 
approve  states'  attainment 
demonstrations  because:  (a)  Not  all  of 
the  emissions  reductions  assumed  in  the 
demonstrations  have  actually  taken 
place,  Co)  are  reflected  in  rules  yet  to  be 
adopted  and  approved  by  a  state  and 
approved  by  EPA  as  part  of  the  SIP,  (c) 
are  credited  illegally  as  part  of  a 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP,  or 
(d)  the  commenter  maintains  that  EPA 
does  not  have  authority  to  accept 
enforceable  state  commitments  to  adopt 
measures  in  the  future  in  lieu  of  current 
adopted  measures  to  fill  a  near-term 
shortfall  of  reductions. 

Response:  EPA  disagrees  with  the 
comments,  and  believes — consistent 
with  past  practice — that  the  CAA  allows 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circumstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measiues.*  Once  EPA 


determines  that  circumstances  warrant 
consideration  of  an  enforceable 
conunitment,  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 
the  commitment  addresses  a  limited 
portion  of  the  statutorily-required 
program;  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 
whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

As  an  initial  matter,  EPA  believes  that 
present  circumstances  for  the  New  York 
City,  Philadelphia,  Baltimore  and 
Houston  nonattainment  areas  warrant 
the  consideration  of  enforceable 
commitments.  The  Northeast  states  that 
make  up  the  New  York,  Philadelphia 
and  Baltimore  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  measures.  After  EPA's 
initial  review  of  the  plans,  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensiue  attainment.  Because  these 
areas  had  already  submitted  plans  with 
many  fully  adopted  rules  and  the 
adoption  of  additional  rules  would  take 
some  time,  EPA  believed  it  was 
appropriate  to  allow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For 
Maryland's  attainment  demonstration 
for  the  Philadelphia  area,  EPA  has 
determined  that  the  submission  of 
enforceable  commitments  in  place  of 
adopted  control  measures  for  this 
limited  set  of  reductions  will  not 
interfere  with  the  area's  ability  to  meet 
its  2005  attainment  obligations. 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  under 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  conunitment.  See,  e.g.,  62 
FR  1150,  1187,  January  8, 1997  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin);  65  FR  18903,  April  10. 
2000  (revisions  to  attainment 


"These  commitments  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CJ\A.  In  the  past,  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  states  that  failed  to  comply 
with  those  commitments.  See.  e.g..  American  Lung 
Ass'n  ofN.l  V.  Kean.  670  F.  Supp.1285  (D.N.j. 


1987),  affd.  871  F.2d  319  {3rd  Cir.  1989):  NRDC. 
Inc.  V.  N.Y.  Slate Depl.  ofEnv.  Cons..  668  F.  Supp. 
848  (S.D.N.V.1987):  Citizens  for  a  Better  Envt  v. 
Deukmejian.  731  F.  Supp.  1448,  recon.  granted  in 
part.  746  F.  Supp.  976  (N.D.  Cal.  1990);  Coalition 
for  Clean  Air  v.  South  Coast  Air  Qualilv  Mgt.  Dist.. 
No.  CV  97— 6916— HLH.  (CD.  Cal.  Aug.  27,  1999). 
Further,  if  a  state  fails  to  meet  its  commitments, 
EPA  could  make  a  finding  of  failure  to  implement 
the  SIP  under  section  179(a)  of  the  Act.  which  starts 
an  18-month  period  for  the  State  to  begin 
implementation  before  mandatory  sanctions  are 
imposed. 
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demonstration  for  the  South  Coast  Air 
Basin);  63  FR  41326,  August  3, 1998 
(federal  implementation  plan  for  PM-10 
for  Phoenix);  (48  FR  51472,  state 
implementation  plan  for  New  Jersey). 
Nothing  in  the  Act  speaks  directly  to  the 
approvability  of  enforceable 
commitments.^  However,  EPA  believes 
that  its  interpretation  is  consistent  with 
provisions  of  the  CAA.  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques  .  .  .as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  met  the  applicable 
requirement  of  the  Act."  (Emphasis 
added).  Section  172(c)(6)  of  the  Act 
requires,  as  a  rule  generally  applicable 
to  nonattainment  SIPs,  that  the  SIP 
"include  enforceable  emission 
limitations  and  such  other  control 
measures,  means  or  techniques  .  .  .  as 
may  be  necessary  or  appropriate  to 
provide  for  attainment ...  by  the 
applicable  attainment  date ..." 
(Emphasis  added).  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measiues 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amount  needed  to 
attain.  Rather,  the  emissions  limitations 
and  other  control  measiues  may  be 
supplemented  with  other  SIP  rules — for 
example,  the  enforceable  commitments 
EPA  is  approving  today — as  long  as  the 
entire  package  of  measures  and  rules 
provides  for  attainment. 

As  provided  above,  after  concluding 
that  the  circiunstances  warrant 
consideration  of  an  enforceable 
commitment — as  they  do  for  the 
Philadelphia  area — EPA  would  consider 
three  factors  in  determining  whether  to 
approve  the  submitted  commitments. 
First,  EPA  believes  that  the 
commitments  must  be  limited  in  scope. 
In  1994.  in  considering  EPA's  authority 
imder  section  110(k)(4)  to  conditionally 
approve  unenforceable  commitments, 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  struck  down  an  EPA 
policy  that  would  allow  States  to  submit 
(under  limited  circumstances) 
commitments  for  entire  programs. 
Natural  Resources  Defense  Council  v. 
EPA.  22  F.Sd  1125  (D.C.  Cir.  1994). 
While  EPA  does  not  believe  that  case  is 
directly  applicable  here,  EPA  agrees 


'Section  110(kM4)  provides  for  "conditional 
approval"  of  commitments  that  need  not  be 
enforceable.  Under  that  section,  a  State  may  commit 
to  "adopt  specific  enforceable  measures"  within 
one-year  of  the  conditional  approval.  Rather  tlun 
enforcing  such  conunitments  against  the  State,  the 
Act  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  State  £uls  to  comply 
with  such  commitment." 


with  the  Court  that  other  provisions  in 
the  Act  contemplate  that  a  SIP 
submission  will  consist  of  more  than  a 
mere  commitment.  See  NRDC,  22  F.3d 
at  1134. 

In  the  present  circumstances,  the 
commitments  address  only  a  small 
portion  of  the  plan.  For  the  Philadelphia 
area,  Maryland's  commitment  addresses 
only  10.7  percent  VOC  and  0.7  percent 
NOx  of  the  emission  reductions 
necessary  to  attain  the  standard.  Please 
see  Sections  I.G.  and  I.H.  of  this 
docimient  for  a  comprehensive 
description  of  all  of  the  adopted  control 
measures  and  other  components  of  the 
Maryland  attainment  demonstration 
SIP's  control  strategy  for  the 
Philadelphia  area. 

As  to  tne  second  foctor,  whether  the 
State  is  capable  of  fulfilling  the 
conunitment,  EPA  considered  the 
current  or  potential  availability  of 
measures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  conunitment.  For  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas,  EPA  believes  that 
there  are  sufficient  imtapped  sources  of 
emission  reductions  that  could  achieve 
the  minimal  levels  of  additional 
reductions  that  the  areas  need.  This  is 
supported  by  the  recent 
recommendation  of  the  OTC  regarding 
specific  controls  that  could  be  adopted 
to  achieve  the  level  of  reductions 
needed  for  each  of  these  three 
nonattaiiunent  areas.  Thus,  EPA 
believes  that  the  States  will  be  able  to 
find  soiuces  of  reductions  to  meet  the 
short&ll.  The  States  that  comprise  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas  are  making 
significant  progress  toward  adopting  the 
measures  to  fill  the  shortfall.  The  OTC 
has  met  and  on  March  28,  2001 
recommended  a  set  of  control  measiues. 
Cunendy,  the  States  are  working 
through  their  adoption  processes  with 
respect  to  those,  and  in  some  cases 
other,  control  measures. 

Although  EPA  has  evidence  that  the 
State  may  not  make  the  submission  on 
or  before  the  date  to  which  it  has 
committed,  EPA  believes  that  it  is 
making  sufficient  progress  to  support 
approval  of  the  commitment.  The  State 
of  Maryland  has  indicated  that  it  would 
adopt,  submit  and  implement  the 
measures  within  a  time  period  fully 
consistent  with  the  Philadelphia  area 
attaining  the  standard  by  its  2005 
attainment  date. 

The  third  fector,  EPA  has  considered 
in  determining  to  approve  limited 
conunitments  for  the  Philadelphia  area 
attainment  demonstrations  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  period.  EPA  recognizes  that 


both  the  Act  and  EPA  have  historically 
emphasized  the  need  for  submission  of 
adopted  control  measures  in  order  to 
ensure  expeditious  implementation  and 
achievement  of  required  emissions 
reductions.  Thus,  to  the  extent  that 
other  factors — such  as  the  need  to 
consider  innovative  control  strategies — 
support  the  consideration  of  an 
enforceable  commitment  in  place  of 
adopted  control  measures,  the 
commitment  should  provide  for  the 
adoption  of  the  necessary  control 
measures  on  an  expeditious,  yet 
practicable,  schedule. 

As  provided  above,  for  the  New  York, 
Baltimore  and  Philadelphia  areas,  EPA 
proposed  that  these  areas  have  time  to 
work  within  the  framework  of  the  OTC 
to  develop,  if  appropriate,  a  regional 
control  strategy  to  achieve  the  necessary 
reductions  and  then  to  adopt  the 
controls  on  a  state-by-state  basis.  In  the 
proposed  approval  of  the  attainment 
demonstrations,  EPA  proposed  that 
these  areas  would  have  approximately 
22  months  to  complete  the  OTC  and 
state-adoption  processes — a  fairly 
ambitious  schedule — i.e.,  until  (3ctober 
31,  2001.  As  a  starting  point  in 
suggesting  this  time  frame  for 
submission  of  the  adopted  controls,  EPA 
first  considered  the  CAA  "SIP  Call" 
provision  of  the  CAA — section 
110(k)(5) — which  provides  States  with 
up  to  18  months  to  submit  a  SIP  after 
EPA  requests  a  SIP  revision.  While  EPA 
may  have  ended  its  inquiry  there,  and 
provided  for  the  States  to  submit  the 
measures  within  1 8  months  of  its 
proposed  approval  of  the  attainment 
demonstrations,  EPA  further  considered 
that  these  areas  were  all  located  with 
the  Northeast  Ozone  Transport  Region 
and  determined  that  it  was  appropriate 
to  provide  these  areas  with  additional 
time  to  work  through  the  OTR  process 
to  determine  if  regional  controls  would  . 
be  appropriate  for  addressing  the 
shortfall.  EPA  believed  that  allowing 
these  States  until  2001  to  adopt  these 
additional  measures  would  not 
undercut  their  attainment  dates  of 
November  2005  or  2007.  EPA  still 
believes  that  this  a  reasonable  schedule 
for  the  states  to  submit  adopted  control 
measures  that  will  achieve  the 
additional  necessary  reductions 

The  enforceable  commitments 
submitted  by  Maryland  for  the 
Philadelphia  nonattainment  area,  in 
conjunction  with  the  other  SIP  measures 
and  other  sources  of  emissions 
reductions,  constitute  the  required 
demonstration  of  attainment.  EPA 
believes  that  the  delay  in  submittal  of 
the  final  rules  is  permissible  under 
section  110(k)(3)  because  the  State  has 
obligated  itself  to  submit  the  rules  by 
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specified  short-term  dates,  and  that 
obligation  is  enforceable  by  EPA  and  the 
public.  Moreover,  as  disciissed  in  the 
December  16,  1999  proposal,  its  TSD, 
other  rulemaking  actions  (cited  herein) 
taken  by  EPA  since  December  16, 1999, 
and  in  this  document;  the  SIP  submittal 
approved  today  contains  major 
substantive  components  submitted  as 
adopted  regulations  and  enforceable 
orders.  | 

D.  RACM  (Including  Transportation 
Control  Measures) 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 
(TCMs)  was  cited  in  several  comments, 
but  commenters  also  raised  concerns 
about  potential  stationary  source 
controls.  One  commenter  stated  that 
mobile  source  emission  budgets  in  the 
plans  are  by  definition  inadequate 
because  the  SIPs  do  not  demonstrate 
timely  attainment  or  contain  the 
emissions  reductions  required  for  all 
RACM.  That  commenter  claims  that 
EPA  may  not  find  adequate  motor 
vehicle  emission  budget  (MVEB)  that  is 
derived  from  a  SIP  that  is  inadequate  for 
the  purpose  for  which  it  is  submitted. 
The  commenter  alleges  that  none  of  the 
MVEBs  submitted  by  the  states  that  EPA 
is  considering  for  adequacy  is  consistent 
with  the  level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 
that  for  measures  that  are  not  adopted 
into  the  SIP,  the  states  must  provide  a 
justification  for  why  they  were 
determined  to  not  be  RACM. 

Response:  EPA  reviewed  the  initial 
SIP  submittals  for  the  Maryland  portion 
of  the  Philadelphia  area,  namely  Cecil 
County,  and  determined  that  they  did 
not  include  sufficient  documentation 
concerning  available  RACM  measures. 
For  all  of  the  severe  areas  for  which  EPA 
proposed  approval  in  December  1999, 
EPA  consequently  issued  policy 
guidance  memorandum  to  have  these 
states  address  the  RACM  requirement 
through  an  additional  SIP  submittal. 
(Memorandum  of  December  14.  2000, 
from  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards,  re: 
"Additional  Submission  on  RACM  frtim 
States  with  Severe  One-Hour  Ozone 
Nonattainment  Area  SIPs"). 

On  August  20,  2001.  Maryland 
submitted  its  proposed  analysis  and 
determination  that  there  are  no 
additional  reasonably  available  control 


measures  (RACM)  for  the  area  and 
requested  that  EPA  approve  it  as  a  SIP 
revision  using  a  form  of  Federal 
rulemaking  known  as  parallel- 
processing.  On  September  7,  2001  (66 
FR  46758),  EPA  published  a  SNPR 
proposing  to  approve  this  supplement  to 
the  SIP  as  meeting  the  RACM 
requirements.  We  received  no 
comments  on  that  September  7,  2001 
SNPR. 

That  proposed  api»t>val  was  done 
under  a  procedure  called  parallel 
processing,  whereby  EPA  proposes 
rulemaking  action  concurrently  with  the 
state's  procedures  for  amending  its  SIP. 
If  the  &ial,  adopted  revision  is 
substantially  changed  from  the  version 
EPA  proposed  to  approve,  and  which 
was  available  for  public  review  during 
EPA's  comment  period,  EPA  will 
evaluate  those  changes  and  may  publish 
another  supplemental  notice  of 
proposed  rulemaking.  If  no  substantial 
changes  are  made,  EPA  will  publish  a 
final  rulemaking  notice  on  the  revision. 
The  final  rulemaking  action  by  EPA  will 
occur  only  after  the  SIP  revision  has 
been  adopted  by  the  state  and  submitted 
formally  to  EPA  for  incorporation  into 
the  SIP. 

On  August  31,  2001,  the  State  of 
Maryland  supplemented  its  original 
attainment  demonstration  SIP  with  a 
formal  submittal  of  an  analysis  of 
RACM.  EPA  has  determined  that  there 
are  no  changes  between  Maryland's 
formally  submitted  RACM  analysis  and 
the  proposed  version  for  which  we 
proposed  approval  on  September  7, 
2001.  Based  upon  this  SIP  supplement, 
EPA  concluded  that  Maryland's 
attainment  demonstration  SIP  for  the 
Philadelphia  area  meets  the  requirement 
for  adopting  RACM.  In  this  final  rule, 
EPA  is  approving  Maryland's  2005 
attainment  demonstration  plan  for  the 
Philadelphia  area  including  this  RACM 
analysis. 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
,  provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498, 13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measiues 


considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally,  EPA  indicated  that 
states  could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  woidd 
be  unavailable  based  on  local 
considerations,  including  costs.  EPA 
also  issued  a  recent  memorandiun  re- 
confirming the  principles  in  the  earlier 
guidance,  entitled,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

As  stated  previously,  the  analysis 
submitted  by  Maryland  on  August  31, 
2001  as  a  supplement  to  its  attainment 
demonstration  SIP  for  the  Philadelphia 
area,  addresses  the  RACM  requirement. 
Maryland  has  considered  a  variety  of 
potential  stationary/area  source  controls 
such  as  limits  on  area  source  categories 
not  covered  by  a  control  technique 
guideline  (e.g.,  motor  vehicle 
refinishing,  and  siuface/cleaning 
degreasing);  rule  effectiveness 
improvements;  controls  on  major 
stationary  sources  of  NOx  that  are 
beyond  that  required  under  reasonably 
available  control  technology  (RACT); 
and  other  potential  measures.  Maryland 
considered  a  variety  of  potential  mobile 
source  control  measures  such  as 
alternative  fuel  vehicles;  bicycle  and 
pedestrian  improvements;  early 
retirement  of  older  motor  vehicles;  land 
use  and  development  changes;  transit 
improvements;  employer  based 
programs;  congestion  pricing  for  low 
occupancy  vehicles;  traffic  flow 
improvements;  outreach  and  education; 
parking  restrictions;  market-based/ 
economic  incentive-based  program;  low 
emission  vehicle  standards;  and  other 
measures  such  as  trip  reduction 
ordinances,  value  pricing  and  highway 
ramp  metering. 

Tne  State  has  implemented  measures 
which  went  beyond  the  Federally 
mandated  controls,  which  were  foimd  to 
be  cost  effective  and  technologically 
feasible.  Maryland  has  adopted  and 
submitted  rules  for  the  following 
categories  of  area  sources  which  go 
beyond  the  Federally  mandated 
controls.  The  State  has  implemented 
measiires  which  went  beyond  the 
Federally  mandated  controls,  which 
were  found  to  be  cost  effective  and 
technologically  feasible.  Maryland  has 
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adopted  and  submitted  rules  for  the 
following  categories  of  area  sources 
which  go  beyond  the  Federally 
mandated  controls.  The  following  are 
examples  and  not  an  exhaustive  list: 

(1)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  motor 
vehicle  refinishing.  The  rule  includes 
volatile  organic  compound  (VOC) 
content  limits  for  motor  vehicle 
refinishing  coatings,  application 
standards  and  storage  and  house 
keeping  work  practices.  This  rule  goes 
beyond  the  Federal  rule  in  content 
limits,  and  sets  application  and  work 
practices  standards. 

(2)  Maryland  has  adopted,  and  EPA 
has  approved,  a  rule  for  control  of  VOC 
emissions  from  screen  printing  on 
plywood  used  for  signs,  and  untreated 
sign  paper. 

(3)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  screen  printing, 
lithographic  printing,  drying  ovens, 
adhesive  application,  and  laminating 
equipment  used  to  produce  a  credit  card 
or  similar  plastic  card  product. 

(4)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  "digital 
imaging" — printers  that  use  a  computer 
driven  machine  to  transfer  an 
electronically  stored  image  onto  the 
substrate  through  the  use  of  inks,  toners, 
or  other  similar  color  graphic  materials 
via  ink  jet,  electrostatic,  and  spray  jet 
technologies. 

(5)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  fit)m  cold  and  vapor 
degreasing  that  includes  requirements 
that  go  beyond  the  applicable  CTG. 
Maryland  restricts  the  vapor  pressure  of 
solvents  used  to  1  mm  Hg  at  20  C  (0.019 
psia)  or  less  for  and  cold  degreasing, 
including  cold  or  vapor  degreasing  at: 
service  stations;  motor  vehicle  repair 
shops;  automobile  dealerships:  machine 
shops;  and  any  other  metal  refinishing, 
cleaning,  repair,  or  fabrication  facility. 

(6)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  and  NOx  emissions  by  banning 
open  burning  activities  from  June  1 
through  August  31  of  each  vear. 

(7)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  lithographic 
printing. 

(8)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  to  implement 
Phase  II  NOx  controls  under  the  OTC's 
MOU.  This  rule  established  a  fixed  cap 
on  ozone-season  NOx  emissions  from 
specified  major  point  sources  of  NOx. 
The  rule  grants  each  source  a  fixed 
number  of  NOx  allowances,  applies 
state-wide,  and  required  compliance 


starting  during  the  2000  ozone  season. 
It  reduces  NOx  emissions  both  inside 
and  outside  the  Philadelphia  area. 

(9)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  to  implement 
the  NOx  SIP  Call.  The  Maryland  nde 
requires  compliance  commencing  with 
the  start  of  the  2003  ozone  season.  (This 
measure  is  identified  as  Phase  U/III 
control  under  the  OTC  MOU  on  NOx 
control  in  the  attainment 
demonstration). 

(10)  Maryland  has  also  adopted,  and 
EPA  has  STP  approved,  a  rule  requiring 
the  sale  of  vehicles  under  the  national 
low-emission  vehicle  program  (NLEV). 

Maryland  has  considered  a  variety  of 
potential  mobile  source  control 
measures  such  as  alternative  fuel 
vehicles;  bicycle  and  pedestrian 
improvements;  early  retirement  of  older 
motor  vehicles;  land  use  and 
development  changes;  transit 
improvements;  employer  based 
programs;  congestion  pricing  for  low 
occupancy  vehicles;  traffic  flow 
improvements;  outreach  and  education; 
parking  restrictions;  market-based/ 
economic  incentive-based  program;  and 
other  measures  such  as  trip  reduction 
ordinances,  value  pricing  and  highway 
ramp  metering.  The  Maryland  portion  of 
the  Philadelphia  area,  Cecil  County,  has 
unique  local  characteristics  that  affect 
the  effectiveness  of  many  mobile  source 
measvires.  The  first  is  that  the  majority 
of  the  vehicle  travel  occurs  on  the 
Interstate  95  highway;  much  of  this 
traffic  is  through  traffic  that  would  not 
be  affected  by  locally  adopted 
transportation  control  measures.  Cecil 
County  is  a  rural  area  without  much  of 
the  mass  transit  infrastructure  found  in 
Maryland's  other  major  nonattainment 
areas  (Baltimore,  Metropolitan 
Washington.  DC).  The  area  has  few 
point  sources  of  VOC  emissions  and  no 
major  sources  of  NOx.  Most  of  the  area 
source  VOC  emissions  are  already 
subject  to  regulation.  Maryland 
determined  that  many  of  the  considered 
measures  were  not  to  be  RACM  due  to 
the  potential  for  substantial  widespread 
and  long-term  adverse  impacts,  or  for 
various  reasons  related  to  local 
conditions,  such  as  economics  or 
implementation  concerns.  A  large 
number  of  the  considered  measures 
were  rejected  on  these  grounds  or  on  the 
grounds  that  they  could  not  be 
implemented  by  2005  much  less  any 
earlier.  Some  were  rejected  because  they 
would  not  advance  attainment  because 
the  measure  had  benefits  outside  the 
ozone  season  or  would  be  sporadically 
implemented  (not  episodically)  such  as 
the  "try  transit  week"  items.  These 
explanations  are  provided  in  further 
detail  in  the  docket  for  this  rulemaking. 


On  September  7,  2001,  EPA  published 
an  SNPR  proposing  to  approve  the 
RACM  analysis  submitted  by  Maryland 
on  August  31,  2001  as  a  supplement  to 
its  2005  attainment  demonstration  SIP 
for  the  Philadelphia  area.  We  received 
no  comments  on  that  SNPR.  In  this  final 
rule,  EPA  is  approving  Maryland's  2005 
attainment  demonstration  plan  for  the 
Philadelphia  area  including  this  RACM 
analysis. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  Maryland  portion  of  the 
Philadelphia  area,  this  conclusion  is  not 
necessarily  valid  for  other  areas.  Thus, 
a  determination  of  RACM  is  necessary 
on  a  case-by-case  basis  and  will  depend 
on  the  circumstances  for  the  individual 
area.  In  addition,  if  in  the  future  EPA 
moves  forward  to  implement  another 
ozone  standard,  this  RACM  analysis 
would  not  control  what  is  RACM  for 
these  or  any  other  areas  for  that  other 
ozone  standard. 

Also,  EPA  has  long  advocated  that 
states  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  e.g.,  wwM'.epa.gov/otaq/transp.htm. 
In  order  to  demonstrate  that  they  will 
attain  the  one-hour  ozone  NAAQS  as 
expeditiously  as  practicable,  some  areas 
may  need  to  consider  and  adopt  a 
number  of  measures — including  the 
kind  that  the  Maryland  portion  of  the 
Philadelphia  area,  Cecil  County  itself 
evaluated  in  its  RACM  analysis — that 
even  collectively  do  not  result  in  many 
emission  reductions.  Furthermore.  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term — even  if 
such  measures  do  not  advance  the 
attainment  date — since  such  measures 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 
that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-effective 
implementation  techniques.  Thus,  areas 
should  continue  to  assess  the  state  of 
control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 
may  in  fact  result  in  more  expeditious 
improvement  in  air  quality. 

Because  EPA  is  finding  that  the  SIP 
meets  the  Clean  Air  Act's  requirement 
for  RACM  and  that  there  are  no 
additional  reasonably  available  control 
measures  that  can  advance  the 
attainment  date,  EPA  concludes  that  the 
attaiiunent  date  being  approved  is  as 
expeditious  as  practicable. 
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E.  Adequacy  of  the  Motor  Vehicle 
Emissions  Budgets 

Comment  1 :  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response  1 :  EPA's  adequacy  process 
for  these  SIPs  has  been  completed,  and 
we  have  foimd  the  motor  vehicle 
emissions  budgets  in  all  of  these  SIPs  to 
be  adequate.  We  have  already 
responded  to  any  comments  related  to 
adequacy  when  we  issued  our  adequacy 
findings,  and  therefore  we  are  not  listing 
the  individual  comments  or  responding 
to  them  here.  Chu-  findings  of  adequacy 
and  responses  to  comments  can  be 
accessed  at  www.epa.gov/otaq/tmq 
(once  there,  click  on  the  "conformity" 
button).  At  the  Web  site,  EPA  regional 
contacts  are  identified. 

Comment  2:  We  received  comments 
that  assert  that  EPA  cannot  approve 
Maryland's  motor  vehicle  emissions 
budgets  because  Maryland  has  not 
submitted  the  latest  periodic  inventory 
which  the  comments  claim  was  due 
three  years  after  Jime  30, 1997,  and 
because  there  is  no  demonstration  that 
Maryland  is  meeting  rate  of  progress 
requirements. 

Response  2:  EPA  believes  the 
milestone  compliance  demonstration 
requirements  of  CAA  section  182(g)  and 
the  periodic  inventory  requirements 
under  section  182(a)(3)(A)  each  are 
independent  requirements  from  the 
attaiimient  demonstration  requirements 
under  CAA  sections  172(c)(1)  and 
182(c)(2)(A).  The  periodic  emissions 
inventory  and  milestone  compliance 
demonstration  requirements  have  no 
bearing  on  whether  a  state  has 
submitted  a  SIP  that  projects  attainment 
of  the  ozone  NAAQS.  EPA 
acknowledges  that  milestone 
compliance  demonstration  and  periodic 
emission  inventory  requirements  are  an 
independently  required  action,  but  does 
not  believe  that  these  have  any  bearing 
on  whether  Maryland  has  submitted  an 
approvable  attainment  demonstration 
SIP.  EPA  certainly  expects  that  the 
periodic  emissions  inventory  for  1999 
would  reflect  the  1999  fleet  data  used  in 
the  final  motor  vehicle  emissions 
budgets  found  in  the  final  attainment 
demonstration  SIP. 

F.  MOBILES  and  the  Motor  Vehicle 
Emissions  Budgets  (MVEBs) 

Comment  1:  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 


Response  1 :  The  Phase  II  attainment 
demonstrations  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
MOBILE6  is  released. 

Comment  2:  The  revised  budgets 
calculated  using  MOBILE6  will  likely  be 
submitted  after  the  MOBILES  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response  2:  This  is  the  reason  that 
EPA  proposed  in  the  July  28,  2000, 
SNPR  (65  FR  46383)  that  the  approval 
of  the  MOBILES  budgets  for  coiiformity 
purposes  would  last  only  imtil 
MOBILE6  budgets  had  been  submitted 
and  found  adequate.  In  this  way,  the 
MOBILE6  budgets  can  apply  for 
conformity  purposes  as  soon  as  they  are 
found  adequate. 

Comment  3:  If  a  State  submits 
additional  control  measures  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attainment  demonstration. 

Response  3:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  Maryland's 
2005  attainment  demonstration  SIP  for 
the  Philadelphia  area  reflect  the  motor 
vehicle  control  measures  in  the 
attainment  demonstration.  In  addition, 
Maryland  has  committed  to  submit  new 
budgets  as  a  revision  to  the  attainment 
SIP  consistent  with  any  new  measures 
submitted  to  fill  any  shortfall,  if  the 
additional  control  measures  affect  on- 
road  motor  vehicle  emissions. 

Comment  4:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response  4:  EPA  will  not  approve 
SIPs  without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  The  Maryland 
attainment  demonstration  for  the 
Philadelphia  area  contains  explicitly 
quantified  motor  vehicle  emissions 
budgets. 

Comment  5:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILES,  EPA  could 
make  a  finding  of  failure  to  submit  a 
portion  of  a  SIP,  which  would  trigger  a 
sanctions  clock  under  section  179. 

Response  5:  If  a  state  fails  to  meet  its 
commitment,  EPA  could  make  a  finding 
of  failure  to  implement  the  SIP,  which 
would  start  a  sanctions  clock  under 
section  179  of  the  Clean  Air  Act. 


Comment  6:  If  the  budgets 
recalculated  using  MOBH^B  are  larger 
than  the  MOBILES  budgets,  then 
attainment  should  be  demonstrated 
again. 

Response  6:  As  EPA  proposed  in  its 
December  16, 1999  notices,  we  will 
work  with  States  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attaiimient  demonstration. 

Comment  7:  If  the  MOBILE6  budgets 
are  smaller  than  the  MOBILES  budgets, 
the  difference  between  the  budgets 
should  not  be  available  for  reallocation 
to  other  sources  unless  air  quality  data 
show  that  the  area  is  attaining,  and  a 
revised  attainment  demonstration  is 
submitted  that  demonstrates  that  the 
increased  emissions  are  consistent  with 
attaiiunent  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  M0BILE6  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response  7:  EPA  agrees  that  if 
recalculation  using  MOBILEB  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attaiiunent 
demonstration  is  impacted  by  using 
MOBILE6  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILE6.  In  addition,  Maryland 
will  be  submitting  new  budgets  based 
on  MOBILE6,  so  the  MOBILES  budgets 
will  not  be  retained  in  the  SIP 
indefinitely. 

G.  MOBILES  Grace  Period 

Comment  1 :  We  received  a  comment 
on  whether  the  grace  period  before 
MOBILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  within  1  or  2 
years  of  MOBILE6's  release. 

Response  1 :  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
M0BILE6  grace  period  for  conformity 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals. 
However,  EPA  imderstands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILES 
budgets.  EPA  is  considering  the 
maximum  two-year  grace  period 
allowed  by  the  conformity  rule,  and 
EPA  will  address  this  in  the  future 
when  the  final  MOBILES  emissions 
model  and  policy  guidance  is  released. 
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Comment  2:  One  commenter  asked 
EPA  to  clarify  in  the  final  rule  whether 
M0BILE6  will  be  required  for 
conformity  determinations  once  new 
MOBILES  budgets  are  submitted  and 
found  adequate. 

Response  2:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 
clarify  its  policy  for  implementing 
MOBILES  in  conformity  determinations 
when  the  final  MOBILES  model  is 
released.  EPA  believes  that  MOBILES 
should  be  used  in  conformity 
determinations  once  new  MOBILES 
budgets  are  found  adequate. 

H.  Two-Year  Option  To  Revise  the 
MVEBs 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILES, 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILES  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILES's  release.  State  and  local 
governments  can  continue  to  use  the 
one-year  option,  if  desired,  or  submit  a 
new  commitment  consistent  with  the 
alternative  two-year  option.  EPA 
expects  that  state  and  local  agencies 
have  consulted  on  which  option  is 
appropriate  and  have  considered  the 
impact  on  future  conformity 
determinations.  Maryland  has 
committed  to  revise  its  budgets  within 
one  year  of  MOBILES's  release. 

/.  Motor  Vehicle  Emissions  Inventory 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  ciurent,  particularly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
commenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIPs  use  the  same 
vehicle  fleet  characteristics  that  were 
used  in  the  most  recent  periodic 
inventory  update.  Maryland  used  1999 


vehicle  registration  data  in  the  final 
motor  vehicle  emissions  budgets  found 
in  its  attainment  demonstration  SIP  for 
the  Philadelphia  area.  EPA  requires  the 
most  recent  available  data  to  be  used, 
but  we  do  not  require  it  to  be  updated 
on  a  specific  schedule.  Therefore, 
different  SIPs  base  their  fleet  mix  on 
different  years  of  data.  Chxi  guidance 
does  not  suggest  that  SIPs  should  be 
disapproved  on  this  basis.  Nevertheless, 
we  do  expect  that  revisions  to  these  SIPs 
that  are  submitted  using  MOBILES  (as 
required  in  those  cases  where  the  SIP  is 
relying  on  emissions  reductions  from 
the  Tier  2  standards)  will  use  updated 
vehicle  registration  data  appropriate  for 
use  with  MOBILES,  whether  it  is 
updated  local  data  or  the  updated 
national  default  data  that  will  be  part  of 
MOBILES. 

/.  VOC  Emission  Reductions 

Comment:  For  States  that  need 
additional  VOC  reductions,  one 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-lS2a 
(1,1  difluoBoethane)  as  the  blowing 
agent  in  manufacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  ciutons.  The  commenter  states  that 
HFC-152a  could  be  used  instead  of 
hydrocarbons,  a  known  pollutant,  as  a 
blowing  agent.  Use  of  HFC-lS2a,  which 
is  classified  as  VOC  exempt,  would 
eliminate  nationwide  the  entire  25,000 
tons/year  of  VOC  emissions  from  this 
industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VC5c  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compoimd,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  a  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
State's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a.  States  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compoimds  would  be  relevant  to 
consider.  This  is  a  technology  which 
States  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 


reductions  must  be  made  by  each 
affected  State.  Finally.  EPA  notes  that 
under  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
CAA  section  612,  EPA  has  identified 
acceptable  foam  blowing  agents  man  of 
which  are  not  VOCs  [www.epa.gov/ 
ozone/titleS/snap/) . 

K.  Credit  for  Measures  Not  Fully 
Implemented 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  States 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22, 1995  EPA  issued  a 
memorandum  "  that  provided  that  States 
could  claim  a  20  percent  reduction  in 
VOC  emissions  from  the  AIM  coatings 
category  in  ROP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas,  States 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  part 
59  subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  regulation,  EPA 
estimated  that  the  regulation  will  result 
in  20  percent  reduction  of  nationwide 
VOC  emissions  from  AIM  coatings 
categories  (63  FR  48855).  The  estimated 
VOC  reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandum. 

In  accordance  with  EPA's  final 
regulation.  States  have  assumed  a  20 
percent  reduction  from  AIM  coatings 
source  categories  in  their  attainment 
and  ROP  plans.  AIM  coatings 
manufacturers  were  required  to  be  in 
compliance  with  the  final  regulation 
within  one  year  of  promulgation,  except 
for  certain  pesticide  formulations  which 
were  given  an  additional  year  to 
comply.  Thus  all  manufacturers  were 
required  to  comply,  at  the  latest,  by 
September  2000.  Industry  confirmed  in 
comments  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 
the  final  rule  and  the  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule.  (63 


»  "Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AlMl  Coating  Rules," 
March  22.  1995,  from  |ohn  S.  Seilz.  Director.  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
Division  Directors,  Regions  l-X. 
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FR  48848.  September  11, 1998).  In 
addition,  EPA  determined  that,  after  the 
compliance  date,  the  volume  of 
nonconforming  products  would  be  very 
low  (less  than  one  percent)  and  would 
be  withdrawn  from  retail  shelves 
anyway.  Therefore,  EPA  believes  that 
compliant  coatings  were  in  use  by  the 
Fall  of  1999  with  full  reductions  to  be 
achieved  by  September  2000  and  that  it 
was  appropriate  for  the  States  to  take 
credit  for  a  20  percent  emission 
reduction  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27,  1994 
EPA  policy  ^,  many  States  claimed  a  37 
pocent  reduction  from  this  source 
category  based  on  a  proposed  rule. 

However,  EPA's  final  rule,  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings,"  published  on  September  11, 
1998  (63  FR  48806),  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
smaller  emission  reduction  of  around  33 
pocent  overall  nationwide.  The  37 
percent  emission  reduction  from  EPA's 
proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  is  an  overall  national 
average,  the  actual  reduction  achieved 
in  any  particular  area  could  vary 
depending  on  the  level  of  control  which 
already  existed  in  the  area.  For  example, 
in  California  the  reduction  from  the 
national  rule  is  zero  because  California's 
rules  are  more  stringent  than  the 
national  rule.  In  the  proposed  rule,  the 
estimated  percentage  reduction  for  areas 
that  were  imregulated  before  the 
national  rule  was  about  40  percent. 
However  as  a  result  of  the  lacquer 
topcoat  exemption  added  between 
proposal  and  final  rule,  the  reduction  is 
now  estimated  to  be  36  percent  for 
previously  unregulated  areas.  Thus, 
most  previously  unregulated  areas  will 
need  to  make  up  the  approximately  1 
percent  difference  between  the  37 
percent  estimate  of  reductions  assumed 
by  States,  following  EPA  guidance  based 
on  the  proposal,  and  the  36  percent 
reduction  actually  achieved  by  the  final 
rule  for  previously  unregulated  areas. 
EPA's  best  estimate  of  the  reduction 
potential  of  the  final  rule  was  spelled 
out  in  a  September  19, 1996 
memorandum  entitled  "Emissions 
Calciilations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  from 
Mark  Morris  to  Docket  No.  A-95-18. 


*"Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  29. 1994, 
lohn  S.  Seitz.  Director  OAQPS.  to  Air  Division 
Directors,  Regions  l-X. 


Consumer  Products  Rule:  Consistent 
with  a  June  22, 1995  EPA  guidance  i°, 
States  claimed  a  20  percent  reduction 
from  this  source  category  based  on 
EPA's  proposed  rule.  The  final  nde, 
"National  Volatile  Organic  Compoimd 
Emission  Standards  for  Consumer 
Products,"  (63  FR  48819),  published  on 
September  11,  1998,  has  resulted  in  a  20 
percent  reduction  after  the  December 
10, 1998  compliance  date.  Moreover, 
these  reductions  largely  occurred  by  the 
Fall  of  1999.  In  the  consumer  products 
rule,  EPA  determined  and  the  consumer 
products  industry  concurred,  that  a 
significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  State  regulations  and  in 
anticipation  of  the  final  rule  (63  FR 
48819).  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999. 
It  was  appropriate  for  the  States  to  take 
credit  for  a  20  percent  emission 
reduction  for  the  consumer  products 
rule  in  their  SIPs. 

L.  Enforcement  of  Control  Programs 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  In  general,  state 
enforcement,  personnel  and  funding 
program  elements  are  contained  in  SIP 
revisions  previously  approved  by  EPA 
under  obligations  set  forth  in  section 
110(a)(2)(c)  of  the  Clean  Air  Act.  Once 
approved  by  EPA,  there  is  no  need  for 
states  to  re-adopt  and  resubmit  these 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  Act.  Maryland  had 
previously  received  approval  of  their 
section  110(a)(2)  SIPs.  In  a  final 
rulemaking  action  published  on  March 
8.  1984  (49  FR  8610),  EPA  approved 
Maryland's  financial  and  manpower 
resource  commitments,  after  having 
proposed  approval  of  these 
commitments  on  February  3, 1983  (48 
FR  5048,  5052).  In  addition,  emission 
control  regulations  will  also  contain 
specific  enforcement  mechanisms,  such 
as  record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  sources.  EPA's  review  of 
these  regulations  includes  review  of  the 
enforceability  of  the  regvdations.  Rules 


'""Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  Section  lB3(e)  of  the 
Clean  Air  Act."  June  22.  1995.  John  S.  Seitz. 
Director  OAQPS.  to  Air  Division  Directors,  Regions 
l-X. 


that  are  not  enforceable  are  generally 
not  approved  by  EPA.  To  the  extent  that 
the  ozone  attainment  demonstration  and 
ROP  plan  depend  on  specific  state 
emission  control  regulations  these 
individual  regulations  have  undergone 
review  by  EPA  in  past  approval  actions. 

M.  Maryland's  NO\  Measures  Are  Not 
Approved 

Comment:  We  received  comments 
that  objected  to  crediting  the  attainment 
plan  with  reductions  from  measures  not 
approved  into  the  SIP.  The  comments 
specifically  mentioned  the  NOx  RACT 
rule  and  the  Phase  n  NOx  controls 
imder  the  OTC  MOU.  We  also  received 
comments  on  these  programs  which 
stated  that  the  applicability  of  the  NOx 
RACT  requirement  should  extend  down 
to  sources  with  emissions  of  25  tons  per 
year  or  more. 

Response:  These  comments  are  no 
longer  germane  to  Maryland's 
attainment  plan  for  the  Philadelphia 
area.  On,  February  8,  2001,  EPA  fully 
approved  Maryland's  NOx  RACT  rule 
(66  FR  9522).  On  December  15,  2000, 
EPA  fully  approved  Maryland's  rule  that 
implements  the  Phase  II  controls  under 
the  OTC  MOU  to  control  NOx  (65  FR 
78416).  The  comment  regarding 
extending  the  applicability  of  RACT 
down  to  25  ton  per  year  sources  is  moot 
because  the  applicability  threshold  for 
NOx  RACT  in  Maryland's  SIP-approved 
rule  for  the  Philadelphia  severe 
nonattainment  area  is  25  tons  per  year 
or  more  as  required  by  the  Act. 

N.  Attainment  and  Post- 1999  Rate  of 
Progress  Demonstrations 

Comment:  One  commenter  claims  that 
the  plans  fiail  to  demonstrate  emission 
reductions  of  3  percent  per  year  over 
each  3-year  period  between  November 
1999  and  November  2002;  and 
November  2002  and  November  2005; 
and  the  2-year  period  between 
November  2005  and  November  2007,  as 
required  by  42  U.S.C.  section 
7511a(c)(2)(B).  The  states  have  not  even 
attempted  to  demonstrate  compliance 
with  these  requirements,  and  EPA  has 
not  proposed  to  find  that  they  have  been 
met.  EPA  has  absolutely  no  authority  to 
waive  the  statutory  mandate  for  3 
percent  annual  reductions.  The  statute 
does  not  allow  EPA  to  use  the  NOx  SIP 
call  or  126  orders  as  an  excuse  for 
waiving  rate-of-progress  (ROP) 
deadlines.  The  statutory  ROP 
requirement  is  for  emission 
reductions — not  ambient  reductions. 
Emission  reductions  in  upwind  states 
do  not  waive  the  statutory  requirement 
for  3  percent  aimual  emission 
reductions  within  the  downwind 
nonattainment  area. 
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Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for  3 
percent  annual  emission  reductions.  For 
many  areas,  EPA  did  not  propose 
approval  of  the  post-99  ROP 
demonstrations  at  the  same  time  as  EPA 
proposed  action  on  the  area's  attainment 
demonstration.  On  July  13,  2001  (66  FR 
36717),  EPA  published  a  NPR  for  the 
State  of  Maryland.  The  NPR  ; 
approval  of  the  post  1996  ROP/^lans  for 
milestone  years  1999,  2002  and  2005  for 
the  Cecil  County  portion  of  the 
Philadelphia  ozone  nonattainment  area 
submitted  by  the  State  of  Maryland  on 
December  24, 1997,  as  revised  on  April 
24, 1998,  August  18,  1998.  December  21, 
1999  and  December  28,  2000.  We 
received  no  comments  on  that  NPR. 
EPA  has  approved  Maryland's  Post  1996 
ROP  plans  for  this  area  for  all  years  after 
1996  through  the  attainment  year  of 
2005.  See  66  FR  48209,  September  19, 
2001. 

As  provided  in  EPA's  final  action  on 
the  Maryland's  ROP  plan  (66  FR  48209), 
the  state  is  relying  on  emission 
reductions  achieved  in  its  portion  of  the 
Philadelphia  area  from  fully 
promulgated  Federal  and  fully  adopted, 
SIP-approved  NOx  and  VOC  measures 
for  meeting  the  ROP  requirement. 

O.  Specific  Point  Source  Measures 

Comment  1 :  We  received  comments 
in  response  to  the  December  16, 1999 
NPR  that  asserted  NOx  emission 
reduction  estimates  claimed  by 
Maryland  are  imreliable  for  Maryland's 
Phase  n  and  Phase  III  control  under  the 
OTC  NOx  MOU.  The  comments  note 
that  in  February  1999,  a  Maryland  Court 
remanded  the  implementation  schedule 
in  Maryland's  regulation  and  thus  claim 
without  definitive  emission  reduction 
schedules  from  one  of  the  largest  NOx 
producing  utilities  in  the  state,  the  SIP 
reduction  estimates  are  unreliable. 

Response  1:  Regarding  the  Phase  n 
reductions  under  the  OTC  NOx  MOU, 
Maryland  has  reached  settlement 
agreements  with  the  pertinent  utilities, 
llie  settlements  indicate  that  the 
estimated  NOx  reductions  projected  for 
the  years  2002  and  2005  will  not  be 
affected.  Maryland  has  provided  copies 
of  those  agreements  to  EPA.  EPA  fully 
approved  the  Maryland  NOx  Budget 
Rule  to  implement  the  Phase  II  controls 
as  a  SIP  revision.  See  65  FR  78416, 
December  15,  2000.  This  approval 
includes  these  agreements.  By  the  ozone 
season  of  the  year  2002,  under  the  terms 
of  those  settlement  agreements,  both 
utilities  are  required  to  be  in 
compliance  with  the  Maryland's  NOx 
Budget  Program  under  all 
circumstances. 


Regarding  the  Phase  III  reductions, 
EPA  disagrees  with  the  comments 
because  the  comments  were  based  upon 
a  Maryland  rule  has  been  superceded  by 
a  SIP  approved  rule  that  applies  to  all 
years  after  2003  and  that  contains  none 
of  the  alleged  defects  identified  in  the 
ents.  On  January  10,  2001,  EPA 
ved  Maryland's  SIP  to  address 
EPA's  NOx  SIP  Call  rule  into  the 
Maryland  SIP  (66  FR  1866).  This  rule 
requires  reductions  of  NOx  from  major 
stationary  sources  equivalent  to  EPA's 
NOx  SIP  Call  regulation  and  requires 
sources  to  achieve  compliance  with  the 
final  seasonal  NOx  allocations 
commencing  with  the  2003  ozone 
season.  This  rule  contains  no  provisions 
which  allow  sources  to  avoid 
compliance  in  the  event  that  the  NOx 
allowance  market  fails  to  materialize  or 
if  the  price  of  these  allowances  is 
unreasonable.  EPA  has  determined  that 
this  rule  substantively  provides  for  the 
NOx  reductions  that  Maryland  modeled 
in  their  local  scale  modeling  submitted 
to  EPA  in  support  of  Maryland's 
attainment  demonstration  for  the 
Philadelphia  Area. 

Comment  2:  We  received  comments 
asserting  that  on  December  17, 1999, 
EPA  granted  section  126  petitions  filed 
by  four  states  to  reduce  ozone  through 
reductions  in  NOx  emissions  frt)m  other 
states,  and  that  under  those  petitions, 
fifteen  (15)  facilities  located  in 
Maryland  will  have  to  reduce  NOx 
emissions  by  a  total  of  19,466  tons  by 
May  1,  2003.  The  comments  express 
concerns  about  the  accoimtability  of 
these  reductions  as  compared  to  those 
assumed  in  the  attainment 
demonstration.  The  comments  assert 
that  EPA's  decision  on  the  126  petitions 
will  clearly  change  state  and  Ozone 
Transport  Group  implementation 
schediUes  and  should  be  addressed  by 
the  state  prior  to  SIP  approval. 

Response  2:  As  noted  in  the  December 
16, 1999  proposal,  Maryland's 
attainment  demonstration  plan  assumed 
NOx  reductions  consistent  with  those 
called  for  by  EPA's  NOx  SIP  Call.  In 
consideration  of  recent  coiul  decisions 
on  the  NOx  SIP  Call  described  in  this 
docimient  and  as  explained  in  EPA's 
response  to  comments  on  "Reliance  on 
NOx  SIP  Call  and  Tier  2  Modeling," 
EPA  believes  it  is  appropriate  to  allow 
states  to  continue  to  assiune  the 
reductions  from  the  NOx  SIP  Call.  The 
fact  that  EPA  has  granted  section  126 
petitions  does  not  remove  the 
obligations  of  states  subject  to  the  NOx 
SIP  Call  to  reduce  NOx  emissions  as 
called  for  in  that  rule.  Furthermore, 
implementation  of  either  the  section  126 
rules  (described  in  this  document)  or 
the  NOx  SIP  Call  achieves  emission 


reductions  prior  to  the  applicable 
attainment  deadline,  2005.  Under  recent 
rulings  by  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  both  the 
126  rule  and  the  NOx  SIP  Call  must  be 
implemented  early  in  the  ozone  season 
in  2004.  Therefore,  EPA  does  not  agree 
that  there  is  a  need  for  the  states  to 
address  its  implementation  schedule  in 
light  of  the  section  126  petition  action. 

On  August  14-15, 1997,  we  received 
petitions  submitted  individually  by 
eight  Northeastern  states  under  section 
126  of  the  CAA.  Each  petition  requested 
us  to  make  a  finding  that  sources  in 
certain  categories  of  stationary  sources 
in  upwind  states  emit  or  would  emit 
NOx  in  violation  of  the  prohibition  in 
section  110(a)(2)(D)(i)  on  emissions  that 
contribute  significantly  to 
nonattainment,  or  interfere  with 
maintenance,  in  the  petitioning  states. 
On  May  25, 1999,  we  promulgated  a 
final  rule  (May  1999  Rule)  determining 
that  portions  of  the  petitions  are 
approvable  under  the  one-hour  and/or 
eight-hour  ozone  NAAQS  based  on  their 
technical  merit  (64  FR  28250).  Based  on 
the  affirmative  technical  determinations 
for  the  one-hour  ozone  NAAQS  made  in 
the  May  1999  Rule,  we  promulgated  a 
final  rule  on  January  16,  2000  (January 
2000  Rule)  making  section  126  findings 
that  a  number  of  large  electric 
generating  units  (EGUs)  and  large 
industrial  boilers  and  turbines  named  in 
the  petitions  emit  in  violation  of  the 
CAA  prohibition  against  significantly 
contributing  to  nonattainment  or 
maintenance  problems  in  the 
petitioning  states  (65  FR  2674).  In  the 
January  2000  Rule,  we  also  finalized  the 
Federsd  NOx  Budget  Trading  Program  as 
the  control  remedy  for  sources  affected 
by  the  rule.  This  requirement  replaces 
the  defoult  remedy  in  the  May  1999 
Rule.  The  January  2000  Rule  establishes 
Federal  NOx  emissions  limits  that 
sources  must  meet  through  a  cap-and- 
trade  program  by  May  1,  2003.  'The 
January  2000  rule  affects  sources  located 
in  the  District  of  Columbia,  Delaware, 
Maryland,  North  Carolina,  New  Jersey. 
Ohio,  Pennsylvania,  Virginia,  West 
Virginia,  and  parts  of  Indiana, 
Kentucky,  Michigan,  and  New  York.  All 
of  the  affected  sources  are  located  in 
states  that  are  subject  to  the  NOx  SIP 
Call. 

On  October  27,  1998  (63  FR  57356). 
EPA  promulgated  the  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  s  in  the  Ozone 
Transport  Assessment  Group  Region  for 
Purposes  of  Reducing  Regional 
Transport  of  Ozone,"  commonly 
referred  to  as  the  NOx  SIP  Call.  On 
March  3,  2000,  the  D.C.  Circuit  issued 
its  decision  on  the  NOx  SIP  Call 
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regarding  the  one-hour  ozone  NAAQS 
ruling  in  £avor  of  EPA  on  all  the  ma)or 
issues.  Michigan  v.  EPA,  supra.  On  June 
22,  2000,  the  Court  ordered  that  we 
allow  the  states  and  the  District  of 
Columbia  128  days  from  June  22,  2000 
to  submit  their  Sffs.  Accordingly,  19 
states  and  the  District  of  Coliunbia  were 
required  to  submit  SIPs  in  response  to 
the  NOx  SIP  Call  by  October  30,  2000." 
On  August  30,  2000,  the  D.C.  Circuit 
ordered  that  the  June  22,  2000  Order  be 
amended  to  extend  the  deadline  for 
implementation  of  the  NOx  SIP  Call 
from  May  1,  2003  to  May  31,  2004.  In 
a  separate  rulemaking,  we  are 
addressing  the  Court's  remand  of  the 
definition  of  electricity  generating  imits, 
the  control  level  for  large  stationary 
internal  combustion  engines  and  the  SIP 
submittal  and  compliance  dates  for 
these  actions,  which  affect  less  than  10 
percent  of  the  total  emission  reductions 
called  for  by  the  NOx  SIP  Call. 

Furthermore,  as  noted  above  in 
response  to  the  previous  cnmment  in 
this  dociiment,  Maryland  has  a  state 
regulation  in  place  to  implement  the  SEP 
Call  requirements.  This  state  rule  is  in 
the  approved  Maryland  SIP  and  requires 
compliance  commencing  May  1,  2003. 

Comment  3:  We  received  comments 
in  response  to  the  December  16, 1999 
NPR  asserting  that  the  NOx  Phase  Il/m 
emissions  reduction  estimates  asserted 
by  the  Maryland  Department  of  the 
Environment  are  unreliable  because  the 
NOx  trading  rule  may  not  work.  The 
comments  raise  the  following  concerns: 
If  a  NOx  allowance  market  "fails  to 
materialize"  or  if  the  price  of  these 
allowances  is  "unreasonable"  the  "safe 
harbor  provision"  will  allow  a  utility  to 
avoid  purchasing  credits.  Without 
definitive  emission  reduction  schedules 
from  one  of  the  largest  NOx  producing 
utilities  in  the  state,  the  SIP  reduction 
estimates  are  unreliable,  at  best,  and 
misleadingly  optimistic  at  worst.  There 
is  no  guarantee  that  the  OTC  NOx 
Budget  Program  will  function  and 
achieve  its  emissions  target.  The  price  of 
allowances  may  be  prohibitively  high 
allowing  Maryland  sources  to  avoid 
purchasing  credits. 

Response  3:  EPA  disagrees  with  the 
comments  and  maintains  that  cap-and- 
trade  programs  are  an  effective  remedy 
for  achieving  emissions  reductions  in  a 
cost-effective  maimer.  Under  cap-and- 
trade  programs,  total  emissions  are 
limited  at  the  regional  level.  Sources  are 
then  given  individual  emissions  limits 
expressed  in  the  form  of  allowances, 
i.e.,  tradable  permits  equal  to  one  ton  of 
NOx-  A  source  has  the  option  of 


■  ■  October  30.  2000  is  the  first  business  day 
following  the  expiration  of  the  128-day  period. 


reducing  its  emissions  to  or  beyond  its 
initial  allowance  level  or  of  reducing  to 
less  than  its  initial  allocation  level  and 
purchasing  allowances  from  another 
source.  Regardless  of  the  compliance 
strategy  a  source  employs,  the 
environmental  integrity  of  the  program 
and  of  the  emissions  reductions  remain 
intact  because  the  total  number  of 
allowances  remains  capped.  Every 
allowance  available  on  the  allowance 
market  represents  a  ton  of  NOx  another 
plant  did  not  emit. 

The  Acid  Rain  Program  is  a  similar 
cap-and-trade  program  which  has  been 
in  effect  since  1995.  Each  year  since 
1995,  emissions  have  been  reduced 
beyond  the  required  level  and  sources 
have  achieved  100  percent  compliance. 
The  experience  of  the  Acid  Rain 
Program  has  been  that  the  larger,  higher 
emitting  units  reduced  the  most  because 
they  had  the  most  cost-effective 
reductions  to  make. 

Regarding  comments  that  the  OTC 
NOx  Budget  Program  will  fail  to 
function  and  achieve  its  emissions 
target,  EPA  disagrees  for  the  following 
reasons:  In  1999,  the  initial  year  of  the 
Phase  II,  the  OTC  NOx  Budget  Program 
was  a  success.  According  to  EPA's  OTC 
NOx  compliance  report,  99  percent  of 
the  sources  achieved  full  compliance. 
Furthermore,  sources  in  the  OTC  over 
controlled  during  the  1999  ozone 
season,  reducing  their  emissions  20 
percent  beyond  the  required  control 
level.  These  allowances  may  be  traded 
on  the  allowances  market  in  fut\ire  years 
and  used  for  compliance. 

Moreover,  a  viable  NOx  allowances 
market  was  created;  during  the  15 
months  between  the  onset  of  allowance 
trading  and  1999  reconciliation 
(December  30,  1999),  138,790 
allowances  were  transferred.  Of  these 
transactions,  EPA  estimated  that  nearly 
40  percent  of  them  (53,563)  were 
transferred  between  non-affiliated 
parties.  Over  28  percent  of  the 
allowances  traded  were  future  year 
allowances  (2000-2002  vintage  years) 
not  available  for  compliance  in  1999; 
smother  indication  that  the  NOx 
allowance  market  is  strong. 

EPA  notes  that  the  concerns  about  the 
price  of  allowances  did  not  materialize. 
During  the  first  year  of  the  OTC  NOx 
Budget  Program,  there  was  significant 
price  volatility.  Before  the  start  of  the 
program  allowance  prices  generally 
fluctuated  between  $1500  and  $3000 
and  peaked  at  $7500/ton  in  February, 
1999.  However,  once  it  became  apparent 
that  there  would  be  more  than  enough 
allowances  available  for  compliance  in 
1999,  allowance  prices  dropped 
steadily.  Since  October  1999,  the  prices 
have  been  more  or  less  steady  at  $600- 


$800  a  ton.  As  the  second  control  period 
begins,  there  is  no  indication  that  either 
allowance  prices  or  price  volatility  are 
on  the  rise  again. 

P.  Specific  Area  and  Mobile  Source 
Measures 

Comment  1 :  We  received  comments 
asserting  that  Maryland  appears  to  have 
relied  upon  an  EPA  memorandum  dated 
November  28, 1994  when  calculating 
emission  reduction  credits  for  control 
measures  for  nonroad  small  gasoline 
engines  (NSGE).  The  comments  state 
that  because  the  NSGE  Phase  II  rules 
were  not  published  imtil  1998,  the 
accuracy  of  the  emissions  reductions 
anticipated  in  the  1994  guidance  is 
questionable  and  that  the  memorandum 
upon  which  MDE  appears  to  have  relied 
suggests  that  states  include  a  safety 
margin  in  their  emission  reduction 
estimates  for  NSGE.  The  comments 
conclude  that  there  is  no  evidence  in 
the  SIP  that  MDE  incorporated  a  safety 
margin  into  the  reductions. 

Response  1 :  The  State  of  Maryland 
acted  consistent  with  guidance  provided 
by  EPA.  However,  in  a  December  28, 
2000  revision,  Maryland  updated  its 
attainment  demonstration  and  ROP 
plans  to  include  the  benefits  expected  to 
accrue  bom  the  final  Federal  rules  and 
thus  is  no  longer  relying  on  the 
guidance  cited  by  the  comments  when 
determining  the  benefits  for  the  Federal 
NSGE  rule.  (The  cited  guidance  does 
provide  guidance  based  upon  final  rules 
for  one  category  of  norux)ad  sources.) 

Comment  2;  We  received  comments 
asserting  that  Maryland  needs  to 
produce  up-to-date  emissions  reduction 
calculations  for  surface  cleaning/ 
degreasing  and  automobile  refinishing. 
The  comments  claim  that  the  MDE 
asserts  that  new  state  rules  for  these 
source  categories  will  result  in  70 
percent  and  45  percent  reductions  in 
VOC  from  degreasing  and  automobile  • 
refinishing  products,  respectively,  and 
that  these  claims  are  not  supported  with 
reliable  data  and  it  is  impossible  for  the 
public  to  evaluate  the  reliability  of  these 
predictions. 

Response  2:  The  Maryland  degreasing 
regulation  went  beyond  the  draft-CTG 
requirements  (which  are  estimated  to  be 
around  60  percent  reducrtion)  and  so 
should  generate  deeper  reductions  when 
compared  to  reductions  anticipated 
&t>m  the  CTG.  EPA  estimates  the 
efficiency  of  the  automobile  refinishing 
national  rule  to  be  around  36  percent  in 
areas  which  did  not  previously  have  a 
rule.  Maryland's  autobody  reductions 
are  based  upon  a  state  rule  which  has 
state  limits  and  additional  requirements 
such  as  application  equipment 
requirements  discussed  in  a  previous 
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response  to  a  previous  comment  in 
Section  U.K. 

Q.  Measures  for  the  One-Hour  NAAQS 
and  for  Progress  Requirements  Toward 
the  Eight-Hour  NAAQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  eight-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  because  the 
Administrator  deemed  attaining  the 
one-hour  ozone  NAAQS  is  not  adequate 
to  protect  public  health.  Therefore,  EPA 
must  ensiu«  that  measures  be 
implemented  now  that  will  be  sufficient 
to  meet  the  one-hour  standard  and  that 
make  as  much  progress  toward 
implementing  die  eight-hour  ozone 
standard  as  the  requirements  of  the  CAA 
and  implementing  regulations  allow. 

Response:  The  one-hour  standard 
remains  in  effect  for  all  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  purpose  of  achieving  that 
NAAQS.  Congress  has  provided  the 
States  with  the  authority  to  choose  the 
measures  necessary  to  attain  the 
NAAQS  and  EPA  cannot  second  guess 
the  states'  choice  if  EPA  determines  that 
the  SIP  meets  the  requirements  of  the 
CAA.  EPA  believes  that  the  SIPs  for  the 
severe  areas  meet  the  requirements  for 


attainment  demonstrations  for  the  one- 
hour  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  control  requirements  might  be 
more  effective  for  attaining  the  eight- 
hour  standard.  However,  ^A  generally 
believes  that  emission  controls 
implemented  to  attain  the  one-hour 
ozone  standard  will  be  beneficial 
towards  attainment  of  the  eight-hour 
ozone  standard  as  well.  This  is 
particularly  true  regarding  the 
implementation  of  NOx  emission 
controb  resulting  from  EPA's  NOx  SIP 
Call. 

Finally,  EPA  notes  that  although  the 
eight-hour  ozone  standard  has  been 
adopted  by  EPA,  implementation  of  this 
standard  has  been  delayed  while  certain 
aspects  of  the  standard  remain  before 
the  United  States  Circuit  Court  of 
Appeals.  The  states  and  EPA  have  yet  to 
define  the  eight-hour  ozone 
nonattainment  areas  and  EPA  has  yet  to 
issue  guidance  and  requirements  for  the 
implementation  of  the  eight-hour  ozone 
standard. 

m.  Final  Action 

A.  Attainment  Demonstration 

EPA  is  fully  approving  Maryland's 
attainment  demonstration  SIP  revisions 
for  the  Philadelphia  area,  namely  Cecil 


County,  which  was  submitted  on  April 
29, 1998,  and  revised  on  August  18, 
1998,  December  21.  1999.  December  28, 
2000.  and  August  31,  2001  including  its 
analysis  and  determination  of  RACM. 

B.  Commitments 

EPA  is  approving  the  enforceable 
commitments  made  to  the  Maryland's 
attainment  plan  for  the  Philadelphia 
severe  ozone  nonattainment  area,  which 
were  submitted  on  December  28,  2000. 
The  enforceable  commitments  are  to: 

(1)  Submit  measures  by  October  31. 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measures  affect  the  motor  vehicle 
emissions  inventory, 

(2)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued,  and 

(3)  Perform  a  mid-course  review  by 
December  31,  2003. 

C.  Mobile  Budgets  of  the  Attainment 
Plan  for  the  Philadelphia  Area 

EPA  is  approving  the  following 
mobile  budgets  of  the  Marj'land's 
attainment  plan  for  the  Philadelphia 
area: 


Transportation  Conformity  Budgets  for  the  Maryland  Portion  of  the  Philadelphia  Area 


Control  Strategy  SIP 

Year 

VOC 
(TPD) 

NOx 
(IPU) 

Date  of  adequacy  detennination 

Attainment  Demonstration  

2005 

2.6 

5.6 

April  27,  2001  (See  66  FR  18928,  putMished  on  April 

12.2001). 

We  are  only  approving  the  attainment 
demonstration  and  its  current  budgets 
because  Maryland  has  provided  an 
enforceable  commitment  to  revise  tbe 
budgets  using  the  MOBILE6  model 
within  one  year  of  EPA's  release  of  that 
model.  Therefore,  we  are  limiting  the 
duration  of  our  approval  of  the  current 
budgets  only  until  such  time  as  the 
revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  beiiig. 

Similarly,  EPA  is  only  approving  the 
2005  attainment  demonstration  and  its 
currents  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  revision  to  the 
attainment  SIP  consistent  with  any  new 
measures  submitted  to  fill  any  shortfall, 
if  the  new  additional  control  measures 
affect  on-road  motor  vehicle  emissions. 
Therefore,  EPA  is  limiting  the  duration 
of  its  approval  of  the  current  budgets 
only  until  such  time  as  any  such  revised 


budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 
approving  for  conformity  purposes  for 
the  time  being. 

IV.  Admintstrative  Requiremoits 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  regulations  That 
significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  Tliis  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significandy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  nde  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  states  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 


The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  28, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  the 
ozone  attainment  demonstration  SIP 
revision  for  the  Philadelphia- 
Wilmington-Trenton  area  submitted  by 
Maryland  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  October  15.  2001. 
lames  W.  Newsom, 
Regional  Administrator,  Region  III. 

CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1076  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  52.1 076    Control  strategy  plans  for 
attainment  and  rate-of-progress:  ozone. 

***** 

(h)  EPA  approves  the  attainment 
demonstration  for  the  Philadelphia  area 
submitted  as  a  revision  to  the  State 
Implementation  Plan  by  the  Maryland 
Department  of  the  Environment  on 
April  29,  1998.  August  18,  1998, 
December  21, 1999,  December  28,  2000, 
and  August  31.  2001  including  its 
RACM  analysis  and  determination.  EPA 
is  also  approving  the  revised 
enforceable  commitments  made  to  the 
attainment  plan  for  the  Baltimore  severe 
ozone  nonattainment  area  which  were 
submitted  on  December  28.  2000.  The 
enforceable  commitments  are  to  submit 
measiu^s  by  October  31,  2001  for 
additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measiu^s  affect  the  motor  vehicle 
emissions  inventory;  to  revise  the  SIP 
and  motor  vehicle  emission  budgets 
using  MOBILE6  within  one  year  after  it 
is  issued;  and  to  perform  a  mid-course 
review  by  December  31,  2003. 

(i)  EPA  approves  the  following  mobile 
budgets  of  Maryland's  attainment  plan 
for  the  Philadelphia  area: 


Transportation  Conformity  Budgets  for  the  Maryland  Portion  of  the  Philadelphia  Area 


Control  Strategy  SIP 

Year 

VOC 
(TPD) 

NOx 
(TPD) 

Date  of  Adequacy  Detennlnation 

Attainment  Demonstration  ....i 

2005 

2.6 

5.6 

April  27.  2001  (See  66  FR  18928,  published  on  April 
12.  2001). 

Monday, 
October  2%  2001 


Part  in 


Protection  Agency 

40  CFR  Part  52 

Approval  and  Promulgation  of  Air  Quality 
Implementation  Plans;  Delaware;  Post- 
1996  Rate-of-Progress  Plans  and  One-Hour 
Ozone  Attainment  Demonstration  for  the 
Philadelphia- Wilmington-Trenton  Ozone 
Nonattainment  Area;  Final  Rule 


(1)  We  are  only  approving  the 
attainment  demonstration  and  its 
current  budgets-because  Maryland  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILE6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  duration  of  our  approval  of  the 
current  budgets  only  until  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 


approving  for  conformity  purposes  for 
the  time  being. 

(2)  Similarly,  EPA  is  only  approving 
the  2005  attainment  demonstration  and 
its  currents  budgets  because  Maryland 
has  provided  an  enforceable 
conunitment  to  submit  new  budgets  as 
a  revision  to  the  attainment  SIP 
consistent  with  any  new  measures 
submitted  to  fill  any  shortfall,  if  the  new 
additional  control  measures  affect  on- 
road  motor  vehicle  emissions. 


Therefore,  EPA  is  limiting  the  duration 
of  its  approval  of  the  current  budgets 
only  until  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 
approving  for  conformity  purposes  for 
the  time  being. 

(FR  Doc.  01-26680  Filed  10-26-01;  8:45  am] 
BHJJNG  CODE  6880-W-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
[DE-1033;  FRL-708»-3] 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Post-1996  Rate-of-Progress 
Plans  and  One-Hour  Ozone  Attainment 
Demonstration  for  the  Philadelpti  la- 
Wilmington-Trenton  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  the 
attainment  demonstration  for  the  one- 
hour  ozone  national  ambient  air  quality 
standard  (NAAQS)  for  the  Philadelphia- 
Wilmington-Trenton  severe 
nonattainment  area  (the  Philadelphia 
area)  as  a  revision  to  the  Delaware  State 
Implementation  Plan  (SIP).  EPA  is  also 
approving  the  Post-1996  rate-of-progress 
(ROP)  plans  for  the  Delaware  portion  of 
-the  Philadelphia  area,  namely  Kent  and 
New  Castle  Counties.  These  control 
strategy  plans  were  submitted  by  the 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC).  The  measures  that  have  been 
adopted  by  the  State  which  comprise 
the  control  strategies  have  and  will 
result  in  significant  emission  reductions 
of  volatile  organic  compounds  ( VOCs) 
and  oxides  of  nitrogen  (NOx)  in  the 
Philadelphia  area.  Two  counties  in 


Delaware,  one  county  in  Maryland, 
seven  counties  in  New  Jersey,  and  five 
counties  in  Pennsylvania  comprise  the 
Philadelphia  area.  The  intended  effect 
of  this  action  is  to  approve  this  SIP 
revision  as  meeting  the  requirements  of 
the  Clean  Air  Act  (CAA  or  the  Act). 
DATES:  This  final  rule  is  effective  on 
November  28,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoiu's  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182  at  the  EPA 
Region  III  office  above  or  by  e-mail  at 
quinto.rose@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
SUPPLEMENTARY  INFORMATION  section  is 
organized  to  address  the  following 
questions: 

I.  Background 

A.  What  Action  Is  EPA  Taking  in  this  Final 
Rulemaking? 

B.  What  Previous  Action  Has  Been 
Proposed  on  These  SIP  Revisions? 

C.  What  Were  the  Conditions  for  Approval 
Provided  in  the  Notice  of  Proposed 
Rulemakings  for  the  Attainment 
Demonstration? 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  did  Delaware  Submit 


for  the  Philadelphia  Area  Since  EPA's 
December  16,  1999  Proposed  Action?      ^ 

E.  What  Did  the  Supplemental  Notices  of 
Proposed  Rulemaking  Cover? 

F.  When  Did  EPA  Make  a  Determination 
Regarding  the  Adequacy  of  the  Motor 
Vehicle  Emissions  Budgets  for  the 
Delaware  Portion  of  the  Philadelphia 
Area? 

G.  What  SIP  Elements  Must  be  Approved 
Before  Full  Approval  of  the  Attainment 
Demonstration  Can  be  Granted? 

H.  What  Measures  are  in  the  Control 

Strategies  for  the  Post-1996  Plan  and  the 

Attainment  Demonstration? 
I.  What  Are  the  Approved  Transportation 

Conformity  Budgets,  and  What  Effects 

Does  This  Action  Have  on 

Transportation  Planning? 
J.  What  Happens  to  the  Approved  2005 

Budgets  When  States  Change  Their 

Budgets  Using  the  MOBILES  Model? 
K.  What  Comments  Were  Received  on  the 

Proposed  Approvals  and  How  Has  EPA 

Responded  to  Them? 

II.  Response  to  Comments 

III.  Final  Action 

rV.  Administrative  Requirements 

I.  Background 

A.  What  Action  Is  EPA  Taking  in  This 
Final  Rulemaking? 

EPA  is  fully  approving  the  Post-1996 
ROP  plans  and  the  one-hour  attainment 
demonstration  submitted  by  Delaware 
for  the  Philadelphia  area  as  meeting  the 
requirements  of  182(c)(2)  and  (d)  of  the 
Act.  The  following  tables  identify 
submittal  dates  and  amendment  dates 
for  the  Post-1996  ROP  plans  and  the 
attainment  demonstration. 


Table  1  .—Submittal  Dates  of  the  Attainment  Demonstration  Plan 

Date 

Summary  of  content 

Initial  submittal  

May  22,  1998  

Attainment  Demonstration  Plan. 

Amendment 

Octobers,  1998  

Attainment  Denwnstration  Revised  to  Supplement  Regional  Scale  Modeling. 

Attainment  Plan  Revised  for  Budgets  to  Reflect  Tier  2/Sulfur  Rule  Benefits,  and  to 
Include  Enforceable  Commitments. 

Attainment  Plan  Revised  to  Amend  Enforceable  Commitments. 

Attainment  Plan  Revised  to  Include  Reasonat>ty  Available  Control  Measures  Anal- 
ysis (RACM). 

Amendment 

Amendment 

Amendment 

January  24,  2000  

December  20.  2000  

October  9,  2001   

Table  2.— Submittal  Dates  of  the  Post-1996  ROP  Plans  for  Kent  and  New  Castle  Counties 


Date 

Content 

Initial  submittal ► 

December  29,  1997 

June  17,  1999 

ROP  through  1999. 
ROP  through  1999. 
ROP  through  2002. 
ROP  through  2002. 
ROP  through  2005. 

Amendment  

Initial  submittal 

February  3,  2000 

December  20,  2000 

December  20,  2000 

Anriendment  

Initial  submittal 

^^^^^^^^— ^^— ^^^-__^_^^^^^^^^^^-^__ 

B.  What  Previous  Action  Has  Been 
Proposed  on  These  SIP  Revisions? 

In  a  December  16,  1999  (64  FR  70444) 
notice  of  proposed  rulemaking  (the 
December  16,  1999  NPR),  we  proposed 


approval  of  Delaware's  attainment 
demonstration  for  the  Philadelphia  area. 

In  our  December  16,  1999  NPR,  we 
also  proposed  approval  of  Delaware's 
enforceable  conunitment  to  submit  an 
adopted  ROP  plan  through  the 


attainment  year  for  the  Delaware  portion 
of  the  Philadelphia  area.  Delaware  has 
fulfilled  that  enforceable  commitment. 

On  August  30,  2001  (66  FR  45800), 
EPA  proposed  approval  of  the  Post-1996 
ROP  plans  adopted  and  submitted  by 
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Delaware  to  demonstrate  ROP  from  1996 
through  the  attainment  year.  In  that 
same  notice,  EPA  also  proposed 
approval  of  Delaware's  contingency 
measures  for  ROP.  EPA  received  no 
comments  on  any  of  the  actions  it 
proposed  to  approve  in  the  August  30, 
2001  NPR.  In  this  final  rulemaking 
action,  we  are  approving  the  Post-1996 
ROP  plans  submitted  by  Delaware 
which  demonstrate  ROP  from  1996 
through  the  2005  attainment  year  and 
Delaware's  contingency  measuires  for 
ROP. 

On  February  22,  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
on  guidance  memoranda  relating  to  the 
ten  one-hour  ozone  attainment 
demonstrations  (including  the 
Philadelphia  area)  proposed  for 
approval  or  conditional  approval  on 
December  16, 1999.  The  guidance 
memoranda  are  entitled:  "Guidance  on 
Motor  Vehicle  Emissions  Budgets  in 
One-Hour  Ozone  Attainment 
Demonstrations"  dated  November  3, 
1999,  and  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas"  dated  November 
30, 1999. 

On  July  28,  2000  (65  FR  46383),  EPA 
published  a  supplemental  notice  of 
proposed  rulemaking  (SNPR)  on  the 
attainment  demonstration.  In  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in 
attainment  demonstration  SIP  revisions. 
This  supplemental  notice  is  discussed 
in  Section  I.E.(l)  of  this  doctunent. 

In  its  August  30,  2001  NPR  (66  FR 
45800)  referenced  earlier  in  this 
document,  EPA  also  proposed  approval 
of  Delaware's  revisions  to  its  2005 
attainment  plan  consisting  of 
commitments  to:  (1)  submit  by  October 
31,  2001,  additional  measures  to  achieve 
the  additional  reductions  necessary  for 
attainment,  and  (2)  revise  the  SIP  and 
the  motor  vehicle  emissions  budgets 
within  a  year  of  the  release  of  MOBILE6. 
EPA  received  no  comments  on  any  of 
the  actions  it  proposed  to  approve  in  the 
August  30,  2001  NPR.  In  this  final 
rulemaking  action,  we  are  approving 
Delaware's  revised  commitments. 

The  comments  EPA  did  receive  on  the 
December  16, 1999  (64  FR  70444)  and 
July  28,  2000  (65  FR  46383)  proposals 
listed  in  this  section,  relevant  to  the 
Philadelphia  area's  attainment 
demonstration,  are  discussed  in 
Sections  I.  K.  and  D.  of  this  document. 


C.  What  Were  the  Conditions  for 
Approval  Provided  in  the  Notice  of 
Proposed  Rulemaking  for  the 
Attainment  Demonstration? 

On  December  16, 1999  (64  FR  70444), 
EPA  proposed  approval  of  the 
attainment  demonstration  submitted  by 
the  State  of  Delaware  for  the 
Philadelphia  area.  Our  approval  was 
contingent  upon  certain  actions  by 
Delaware.  These  actions  were: 

(1)  Adopt  and  submit  adequate  motor 
vehicle  emissions  budgets. 

(2)  Submit  a  list  of  control  measures 
that,  when  implemented,  would  be 
expected  to  provide  sufficient 
additional  emission  reductions  to 
further  reduce  emissions  to  support  the 
attaiiunent  test  and  a  commitment  that 
these  measures  would  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget. 

(3)  Adopt  and  submit  a  rule(s)  for  the 
regional  NOx  reductions  consistent  with 
the  modeling  demonstration. 

(4)  Adopt  and  submit  an  enforceable 
commitment,  or  a  reaffirmation  of 
existing  enforceable  commitment  to  do 
the  following: 

(a)  Submit  measiues  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  for  additional 
emission  reduction  measures  developed 
through  the  regional  process;  submit  an 
enforceable  commitment  for  the 
additional  measures  and  a  backstop 
commitment  to  adopt  and  submit 
intrastate  meastires  for  the  emission 
reductions  in  the  event  the  regional 
process  does  not  recommend  measures 
that  produce  emission  reductions. 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  October  31, 
2001  if  additional  measures  affect  the 
motor  vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budgets  one  year  after 
MOBILE6  is  issued. 

(d)  Perform  a  mid-coiu^e  review  by 
December  31,  2003. 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  did  Delaware  Submit 
for  the  Philadelphia  Area  Since  EPA 's 
December  16,  1999  Proposed  Action? 

The  following  is  a  summary  of  such 
submittals  whidi  includes  the  submittal 
dates  of  revisions,  the  content  of  these 
submissions  and  other  pertinent  facts 
regarding  these  submissions: 

(1)  On  January  24,  2000,  Delaware 
submitted  an  addendum  to  its 
attainment  demonstration  plan  for  the 
Philadelphia  area.  This  submittal 
contains  the  revised  motor  vehicle 


emissions  budgets  that  reflect  the 
benefits  h«m  EPA's  Tier  2/Low  Sulfur 
rule,  and  enforceable  commitments  to: 

(a)  Adopt  control  measures  consistent 
with  the  reductions  assumed  in  the 
attainment  plan,  and  assume  reductions 
in  transported  NOx  consistent  with 
EPA's  NOx  SIP  CaU; 

(b)  Adopt  additional  measures  that 
can  be  adopted  regionally  such  as  in  the 
OTR,  or  locally; 

(c)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  October  31, 
2001,  if  the  additional  measures  affect 
the  motor  vehicle  emissions  inventory; 
and 

(d)  Conduct  a  mid-course  review  by 
December  31,  2003. 

(2)  On  December  20,  2000,  Delaware 
submitted  an  amendment  to  the  January 
24,  2000  addendum  to  its  attainment 
demonstration  plan  for  the  Philadelphia 
area.  This  submittal  addresses  two 
commitments  that  were  not  clearly 
listed  in  the  January  24,  2000 
addendum,  namely: 

(a)  To  revise  SIP  an  J  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued. 

(b)  To  adopt  and  submit  additional 
control  measures  for  the  additional 
emission  reductions  as  required  in  the 
attainment  demonstration  test  by 
October  31,  2001. 

(3)  On  October  9,  2001,  the  State  of 
Delaware  formally  submitted  a 
supplement  to  its  2005  attainment 
demonstration  SIP  consisting  of  an 
analysis  and  determination  of  RACM. 

E.  What  Did  the  Supplemental  Notices 
of  Proposed  RulemaJdng  Cover? 

(1)  On  July  28,  2000,  EPA  pubUshed 
a  supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonstration  (65  FR  46383).  In  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in  this 
attainment  demonstration  SIP  revision. 

(a)  First,  we  proposed  a  clarification 
of  what  occurs  if  we  finalize  conditional 
or  full  approval  of  this  and  certain  other 
attainment  demonstration  SIP  revisions 
based  upon  a  state's  commitment  to 
revise  the  SIP's  motor  vehicle  emissions 
budgets  in  the  future.  Under  the 
proposal,  the  motor  vehicle  emissions 
budgets  in  the  approved  SIP  will  apply 
for  transportation  conformity  purposes 
only  until  the  budgets  are  revised 
consistent  with  the  commitment,  and 
we  have  found  the  new  budgets 
adequate.  Once  we  have  found  the 
newly  revised  budgets  adequate,  then 
they  would  apply  instead  of  the 
previous  conditionally  or  fully 
approved  budgets.  Normally,  revisions 
to  SIP-approved  budgets  cannot  be  used 
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for  conformity  purposes  until  we 
approve  those  revised  budgets  as  a  SIP 
revision.  Therefore,  we  proposed  to 
clarify  that  when  our  approval  of  this 
and  certain  other  one-hour  ozone 
attainment  demonstrations  is  based 
upon  a  conunitment  to  future  revisions 
to  the  budget,  our  approval  of  the 
budget  lasts  only  imtil  revisions  to 
satisfy  those  conditions  are  submitted 
and  we  find  them  adequate. 

(b)  Second,  we  proposed  that  states 
may  opt  to  commit  to  revise  their 
emissions  budgets  one  year  after  the 
release  of  the  MOBILES  model,  as 
originally  proposed  on  December  16, 
1999.  Or,  states  may  commit  to  a  new 
option,  i.e.,  to  revise  their  budgets  two 
years  following  the  release  of  &e 
MOBILES  model,  provided  that 
conformity  is  not  determined  without 
adequate  MOBILE6-derived  SIP  budgets 
during  the  second  year.  This  second 
option  is  not  germane  to  Delaware's 
attainment  plan  for  the  Philadelphia 
area  because  Delaware  has  submitted  an 
enforceable  commitment  to  revise  the 
motor  vehicle  emissions  budgets  within 
one  year  after  the  official  release  of  the 
MOBILES  model. 

(c)  In  addition,  on  July  28,  2000  (65 
FR  at  46383),  we  reopened  the  comment 
period  to  take  comment  on  these  two 
issues  and  to  allow  comment  on  any 
additional  materials  that  were  placed  in 
the  dockets  for  the  proposed  actions 
close  to  or  after  the  initial  comment 
period  on  the  December  16, 1999  closed 
on  February  14,  2000.  For  many  of  the 
areas,  additional  information  had  been 
placed  in  the  docket  close  to  the  time  or 
since  the  initial  comment  period 
concluded.  In  general,  these  materials 
were  identified  as  consisting  of  motor 
vehicle  emissions  budgets,  and  revised 
or  additional  commitments  or 
reaffirmations  submitted  by  the  states. 

(2)  On  August  30,  2001  (SS  FR  45800), 
EPA  proposed  approval  of  all  of  the 
Post-1996  ROP  plans  adopted  by 
Delaware  to  demonstrate  ROP  from  1996 
through  the  attainment  year.  In  that 
same  notice,  EPA  also  proposed 
approval  of  Delaware's  contingency 
measures  for  ROP.  In  that  August  30, 
2001  NPR,  EPA  also  proposed  approval 
of  Delaware's  revisions  to  its  2005 
attainment  SIP  consisting  of 
commitments  to:  (1)  Submit  by  October 
31,  2001,  additional  measures  to  achieve 
the  additional  reductions  necessary  for 
attainment,  and  (2)  revise  the  SIP  cmd 
the  motor  vehicle  emissions  budgets 


within  a  year  of  the  release  of  MOBILES. 
EPA  received  no  comments  on  any  of 
the  actions  it  proposed  to  approve  in  the 
August  30,  2001  NPR. 

(3)  On  September  7,  2001  (66  FR 
46755),  EPA  published  a  SNPR  on 
Delaware's  2005  attainment 
demonstration.  In  that  supplemental 
notice,  we  proposed  to  approve 
Delaware's  RACM  analysis  and 
determination  for  the  Philadelphia  area. 
We  received  no  commeuls  on  the 
September  7,  2001  SNPR. 

F.  When  Did  EPA  Make  a  Determination 
Regarding  the  Adequacy  of  the 
Attainment  Motor  Vehicle  Emissions 
Budgets  for  the  Delaware  Portion  of  the 
Philadelphia  Area? 

Delaware  submitted  a  revision  to  the 
attaiiunent  plan  SIP  for  the  Philadelphia 
area  on  January  24,  2000.  This  submittal 
contains  revised  motor  vehicle 
emissions  budgets  for  the  attainment 
year  of  2005  that  reflect  the  benefits  of 
the  Heavy  Duty  Diesel  Engine  (HDDE) 
rule,  the  National  Low  Emission  Vehicle 
(NLEV)  program  and  the  Federal  Tier  2/ 
Low  Sulfur  rule. 

We  began  our  adequacy  review 
process  on  the  budgets  in  the  January 
24,  2000  submittal  under  our  adequacy 
process  by  a  posting  on  EPA's  Web  site 
( www.  epa  .gov/otaq/transp/conform/ 
adequacy.htm)  that  started  a  public 
comment  period  on  the  adequacy  of  the 
motor  vehicle  emissions  budgets  in  the 
January  24,  2000  SIP  revision  for  the 
Philadelphia  area.  We  prepared  a 
technical  support  document  for  our 
adequacy  determination  that  included 
responses  to  any  public  comments 
received  during  the  adequacy  process 
conmient  period.  On  May  31,  2000,  EPA 
found  the  budgets  of  Delaware's 
attaiiunent  demonstration  plan  for  the 
Philadelphia  area  adequate  (Letter  from 
Katz  to  Tyler  dated  May  31,  2000).  In  a 
Jime  8,  2000,  Federal  Register  notice  we 
announced  that  we  had  found  the 
budgets  of  the  January  24,  2000 
submission  adequate  (65  FR  36440). 
(The  proposed  approval  of  the  budgets 
in  the  January  24,  2000  submission  is 
discussed  in  Section  LB.  of  this 
document,  and  the  response  to  any 
comments  received  on  the  proposed 
approval  are  in  Section  II.  of  this 
document.)  Our  findings  of  adequacy 
and  responses  to  comments  can  be 
accessed  at  www.epa.gov/otaq/traq 
(once  there,  click  on  the  "conformity" 
button). 


On  December  20,  2000,  Delaware 
submitted,  as  a  formal  SIP  revision,  an 
acceptable  commitment  to  revise  the 
attainment  year  motor  vehicle  emissions 
budgets  using  the  MOBILE6  model 
within  one  year  after  the  release  of  the 
MOBILES  model.  As  stated  earlier  in 
this  docimient,  on  August  30,  2001  (66 
FR  45800).  EPA  published  a  NPR 
proposing  to  approve  Delaware's  revised 
commitments  to  revise  the  SIP  and  the 
motor  vehicle  emissions  budgets  within 
a  year  of  the  release  of  MOBILE6.  EPA 
received  no  comments  on  the  August 
30,  2001  NPR.  In  this  final  rulemaking 
action,  we  are  approving  Delaware's 
commitment. 

G.  What  SIP  Elements  Must  be 
Approved  Before  Full  Approval  of  the 
Attainment  Demonstration  Can  Be 
Granted? 

In  the  December  IS,  1999  NPR  for 
Delaware's  attaiiunent  demonstration 
SIP  for  the  Philadelphia  area.  EPA  noted 
in  Table  4,  the  submission  and  approval 
status  of  memy  of  the  control  measures 
or  part  D  requirements  of  the  Act  for 
serious  and  severe  areas.  The  following 
provides  the  cuirrent  status  of  those  SIP 
elements  which  are  prerequisite  for 
approval  of  the  attainment 
demonstration  but  which  were  not  fully 
approved  as  of  December  16, 1999  (or 
which  were  not  listed  in  Table  4  in  the 
NPR  as  fully  approved): 

(1)  On  September  17, 1999,  EPA 
approved  Delaware's  sanitary  landfills 
SIP  (64  FR  50453). 

(2)  On  December  28, 1999,  EPA 
approved  Delaware's  National  Low 
Emission  Vehicle  (NLEV)  SIP  (64  FR 
72564). 

(3)  On  March  9,  2000,  EPA  approved 
Delaware's  NOx  budget  rule  consistent 
with  the  Ozone  Transport  Commission's 
(OTC)  Memorandum  of  Understanding 
(MOU)  Phase  11  (65  FR  12481). 

(4)  On  February  7,  2001,  EPA 
approved  Delaware's  New  Source 
Review  Rule  (66  FR  9209). 

(5)  On  May  17,  2001,  EPA  approved 
Delaware's  NOx  trading  rule  consistent 
with  the  NOx  SIP  call  (66  FR  27549). 

(6)  On  June  14,  2001,  EPA  approved 
Delaware's  NOx  RACT  rule  (66  FR 
32231). 

H.  What  Measures  Are  in  the  Control 
Strategy  for  the  Post-1996  Plan  and  the 
Attainment  Demonstration? 
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■pABLE  3.— Control  Measures  in  the  One-Hour  Ozone  Post-1996  ROP  and  Attainment  Demonstration  for  the 

Bhiladelphia  Ozone  Nonattainment  Area 


Control  measure 

Type  of  measure 

Credited  in  Post- 1996  plan  for  which  mile-         Credited  in  at- 
stone  years                                  tainment  plan 

Enhanced  Inspection  &  Mai.itenance  

Federal  Motor  Vehicle  Control  program  

nlev^                , 

Approved  SIP  

Federal  

Aoproved  SIP  opt-in 

Yes— 1999  through  2005 

Tier  1—1999  through  2005 

Yes 

Tier  1  and  2 

Yes— 1999  through  2005 

Yes 

Refonnulated  Gasoline  (Phase  1  &  2) 

Federal  Non-road  Gasoline  Engine  standards 
Federal  Non-road  Heavy  Duty  diesel  engine 
standards. 

Rail  Road  Locomotive  Controls  

NOx  RACT 

Federal  

Federal  .^ 

Federal 

Federal  

Aooroved  SIP 

Phase  1—1999  Phase  2—2002  and  2005 

Yes— 1999  through  2005 

Yes— 1999  through  2005 

Yes— 2002  and  2005  

Yes— 1999  through  2005 

Phase  2 

Yes 

Yes 

Yes 
Yes 

OTR  Regional  NOx  MOU  

Federal  NOx  SIP  Call  Regional  Control  

Approved  SIP  

Yes— 1999  and  2002  

Yes— 2005  

Yes— 1999  through  2005 

Yes— 1999  through  2005 

Yes— 2002  and  2005 

Yes— 2002  and  2005  

Yes— 1999  through  2005 

Yes— 1999  through  2005 

Yes-1999  through  2005 

Yes— 1999  through  2005 

Yes— 1999  through  2005 

Yes— 2005  

Yes— 1999  through  2005 

Yes— 1999  through  2005 

Yes— 1999  through  2005 

t^x  SIP  Call 

Approved  SIP  

Approved  SIP  

Yes 

Non-CTG  RACT  to  50  tov              

Yes 

Staoe  II  Vaoor  Recovery  &    

Approved  SIP  

Yes 

On-board  Refueling  Vapor  Recovery  (ORVR)  . 
AIM  Surface  Coatings  

Federal. 

Federal  

Federal  

Federal/Approved  SIP 

Approved  SIP  

Yes 

Consumer  &  Commercial  products 

Autobody  Refinishing  

Yes 
Yes 

Industrial  Cleaning  Solvents  

Open  Buming  Ban  

Staoe  1  Vaoor  Recoverv    

Yes 

Approved  SIP  

Yes 

Approved  SIP  

Yes 

Offset  Lithoaraohv                                

Approved  SIP  

Yes 

Heavy  Duty  Diesel  Engines  (On-road)  

Federal 

Approved  SIP  

Yes 

VOC  RACT                           

Yes 

Sanitary  Landfills 

Benzene  Waste  Rule  

Approved  SIP  

Federal  

Yes 

Yes 

I  To  the  extent  NLEV  not  superceded  by  Tier  2. 


/.  What  Are  the  Approved  attainment  demonstration  plan  are  amounts  in  tons  per  day  (TPD),  the  year 

Transportation  Conformity  Budgets,  and  adequate,  and  is  approving  these  associated  with  the  budgets,  and  the 

What  Effects  Does  This  Action  Have  on  budgets  in  this  final  action.  These  effective  date  of  EPA's  adequacy 

Transportation  Planning?  Delaware  plans  establish  separate  VOC  determination. 

(1)  What  Are  the  Approved 
Transportation  Conformity  Budgets  in 
the  Post  1996  ROP  Plans  and  the 
Attainment  Demonstration? 

EPA  has  determined  that  the  budgets 
in  the  Post- 1996  ROP  plans  and  the 

table  4.— transportation  conformity  budgets  of  delaware's  control  strategy  sips  for  the  philadelphia 

Area 


attainment  demonstration  plan  are 
adequate,  and  is  approving  these 
budgets  in  this  final  action.  These 
Delaware  plans  establish  separate  VOC 
and  NOx  budgets  for  Kent  and  New 
Castle  Coimties,  in  the  Philadelphia  area 
(these  are  commonly  referred  to  as  sub- 
budgets).  The  motor  vehicle  emissions 
budgets  that  EPA  is  approving  for  each 
of  the  two  counties  are  listed  in  Table 
4  by  type  of  control  strategy  SIP,  the 


Year 

Kent  County 

New  Castle 
County 

Type  of  control  strategy  SIP 

VOC 

NOx 

Effective  date  of  adequacy  determination 

VOC 

NOx 

Post  1996  ROP  Plan  

1999 
2002 
2005 
2005 

7.55 
6.30 
4.84 
4.84 

11.17 
9.81 
7.90 
7.90 

22.49 
18.44 
14.76 
14.76 

29.41 
27.29 
22.92 
22.92 

April  29,  1999  (64  FR  31217,  published  June  10,  1999). 

Post  1996  ROP  Plan 

June  23,  2000,  (65  FR  36440.  published  June  8,  2000). 

Post  1996  ROP  Plan  

May  2,  2001  (66  FR  19769,  published  Apnl  17.  2001). 

Attainment  Demonstration  

June  23,  2000,  (65  FR  36440,  published  June  8,  2000). 

EPA  has  concluded  that  these  SIP 
revisions  meet  the  requirements  of  the 
Act  applicable  to  the  type  of  control 
strategy  SIP,  that  is,  demonstrates 
attainment  or  ROP  with  the  applicable 
budgets  and  contains  the  measures 
necessary  to  support  these  budgets. 


(2)  Is  a  Requirement  To  Redetermine 
Conformity  Within  18-months  Under 
Section  93.104  of  the  Conformity  Rule 
Triggered? 

Our  conformity  rule  establishes  the 
frequency  by  which  transportation  plans 
and  transportation  improvement 
programs  must  be  found  to  conform  to 
the  SIP  and  includes  trigger  events  tied 
to  both  submittal  and  approval  of  a  SIP 
[40  CFR  93.104(e)].  Both  initial 


submission  and  initial  approval  trigger 
a  redetermination  of  conformity.  This 
final  rule  has  the  effect  of  approving 
motor  vehicle  emissions  budgets 
contained  in  the  attainment 
demonstration  and  the  Post-1996  ROP 
plans.  We  are  advising  affected 
transportation  planning  agencies  that 
this  final  approval  of  the  budgets  listed 
in  Table  4  will  require  a 
redetermination  that  existing 
transportation  plems  and  TIPs  conform 
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within  18  months  of  the  effective  date 
listed  in  the  DATES  section  of  this 
document.  See  40  CFR  93.104(e). 

/.  What  Happens  to  the  Approved  2005 
Budgets  When  States  Change  Their 
Budgets  Using  the  MOBILES  Model? 

All  states  whose  attainment 
demonstration  includes  the  effects  of 
the  Tier  2/Low  Sulfur  program  have 
committed  to  revise  and  resubmit  their 
motor  vehicle  emissions  budgets  after 
EPA  releases  the  M0BILE6  model.  On 
December  20,  2000,  Delaware  submitted 
a  commitment  to  revise  the  2005  motor 
vehicle  budgets  in  the  attainment 
demonstration  within  one  year  of  EPA's 
release  of  the  M0BILE6  model.  In  this 
final  rulemaking  action,  EPA  is 
approving,  as  a  SIP  revision,  Delaware's 
commitment  to  revise  the  2005  motor 
vehicle  budgets  in  the  attainment 
demonstration  within  one  year  of  EPA's 
release  of  the  M0BILE6  model.  If 
Delaware  fails  to  meet  its  commitment 
to  submit  revised  budgets  using  the 
M0BILE6  model.  EPA  could  make  a 
finding  of  failure  to  implement  the  SIP, 
which  would  start  a  sanctions  clock 
under  section  1 79  of  the  Act. 

As  we  proposed  in  our  July  28,  2000 
SNPR  (65  FR  46383),  today's  final 
approval  of  the  budgets  contained  in  the 
2005  attainment  plan  will  be  effective 
for  conformity  purposes  only  until  such 
time  as  revised  motor  vehicle  emissions 
budgets  are  submitted  (pursuant  to  the 
commitment  to  submit  revised  budgets 
using  the  MOBILES  model  within  one 
year  of  EPA's  release  of  that  model)  and 
we  have  foimd  those  revised  budgets 
adequate.  We  are  only  approving  the 
attainment  demonstration  and  its 
current  budgets  because  Delaware  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILE6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  duration  of  our  approval  of  the 
current  budgets  only  until  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

Similarly,  EPA  is  only  approving  the 
2005  attainment  demonstration  and  its 
current  budgets  because  Delaware  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  revision  to  the 
attainment  SIP  consistent  with  any  new 
measures  submitted  to  fill  any  shortfall, 
if  the  additional  control  measures  affect 
on-road  motor  vehicle  emissions. 
Therefore,  EPA  is  limiting  the  diu^tion 
of  our  approval  of  the  ciutent  budgets 
only  until  such  time  as  any  such  revised 
^budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 


appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

K.  What  Comments  Were  Received  on 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Them? 

EPA  received  comments  from  the 
public  on  the  Notice  of  Proposed 
Ridemaking  (NPR)  published  on 
December  16. 1999  (64  FR  70444)  for 
Delaware's  ozone  attainment 
demonstration  for  the  Philadelphia  area. 
Comments  were  received  from  Robert  E. 
Yuhnke  on  behalf  of  Environmental 
Defense  and  Natural  Resources  Defense 
Council  and  fit)m  the  Midwest  Ozone 
Group. 

EPA  also  received  comments  from  the 
public  on  the  supplemental  notice  of 
proposed  rulemaking  published  on  July 
28.  2000  (65  FR  46383).  in  which  EPA 
clarified  and  expanded  on  two  issues 
relating  to  the  motor  vehicle  emissions 
budgets  in  the  attainment  demonstration 
SIPs.  Comments  were  received  from 
Environmental  Defense  and  from  ELM 
Packaging  Co. 

As  previously  noted.  EPA  received  no 
comments  on  either  its  August  30.  2001 
(66  FR  45800)  or  September  7,  2001  (66 
FR  46755)  proposed  actions  as 
discussed  in  Section  I.E.  of  this 
document. 

n.  Response  to  Comments 

The  following  discussion  summarizes 
and  responds  to  the  comments  received 
on  EPA's  December  16. 1999  (64  FR 
70444)  and  July  28,  2000  (65  FR  46383) 
proposals  to  approve  Delaware's  2005 
attainment  demonstration.  These  are  the 
only  proposed  actions  for  which  we 
received  comments. 

A.  Attainment  Demonstrations — Weight 
of  Evidence 

Comment:  The  weight  of  evidence 
approach  does  not  demonstrate 
attaiimient  or  meet  the  Act  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response:  Under  section  182(c)(2)  and 
(d)  of  the  Act.  serious  and  severe  ozone 
nonattainment  areas  were  required  to 
submit  by  November  15. 1994. 
demonstrations  of  how  they  would 
attain  the  one-hour  standard.  Section 
182(c)(2)(A)  provides  that  "(t)his 
attainment  demonstration  must  be  based 
on  photochemical  grid  modeling  or  any 
other  analytical  method  determined  by 


the  Administrator,  in  the 
Adminisfrator's  discretion,  to  be  at  least 
as  effective."  As  described  in  more 
detail  below,  EPA  allows  states  to 
supplement  their  photochemical 
modeling  residts,  with  additional 
evidence  designed  to  account  for 
uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attaiimient. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)(2)(A)  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 
The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide.  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51.  Appendix  W]  (Guideline  on  Air 
Quality  Models).''^  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  afr  quality  model 
specified  in  appendix  W  *  *  *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA.  and  after]  notice 
and  opportunity  for  public  comment. 
*  *  *"  Appendix  W,  in  turn,  provides 
that,  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  40 
CFR  part  51,  App.  W  section  6.2.1.a. 
The  modeling  guidance  discusses  the 
data  requirements  and  operating 
procedures,  as  well  as  interpretation  of 
model  resiUts  as  they  relate  to  the 
attainment  demonstration.  This 
provision  references  guidance  published 
in  1991,  but  EPA  envisioned  the 
guidance  would  change  as  we  gained 
experience  with  model  applications, 
which  is  why  the  guidance  is 
referenced,  but  does  not  appear,  in 


'  The  August  12, 1996  version  of  "Appendix  W 
to  Part  51— Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 
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Appendix  W.  With  updates  in  1996  and 
1999.  the  evolution  of  EPA's  guidance 
has  led  us  to  use  both  the 
photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  one-hour 
daily  maximum  ozone  concentrations  in 
all  grid  cells  for  the  attainment  year  to 
the  level  of  the  NAAQS.  The  results 
may  be  interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0.124 
parts  per  million  (ppm)  ozone  indicates 
that  the  area  is  expected  to  exceed  the 
standard  in  the  attainment  year  and  a 
prediction  at  or  below  0.124  ppm 
indicates  that  the  area  is  expected  to  not 
exceed  the  standard.  Under  the 
statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e., 
modeled)  one-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at,  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled).^ 

In  1996,  EPA  issued  guidance  ^  to 
update  the  1991  guidance  referenced  in 
40  CFR  part  51,  App.  W.  to  make  the 
modeled  attainment  test  more  closely 
reflect  the  form  of  the  NAAQS  (i.e..  the 
statistical  test  described  above),  to 
consider  the  area's  ozone  design  value 
and  the  meteorological  conditions 
accompanying  observed  exceedances. 
and  to  sdlow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment. 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  uncertainties 
associated  with  air  quality  modeling 
and  its  residts.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 


determination,  the  state  can  rely  on,  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g..  changes  in  the  predicted 
frequency  and  pervasiveness  of  one- 
hour  ozone  NAAQS  exceedances,  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.,  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  further  controls. 

In  1999,  EPA  issued  additional 
guidance  *  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP.  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 
attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximum  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA.  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model-predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the 
one-hour  NAAQS  allows  exceedances,  it 
did  not  seem  appropriate  for  EPA  to 
require  the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions. 

The  method  ouUined  in  EPA's  1999 
guidance  uses  the  highest  measured 
design  value  across  all  sites  in  the 
nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
during  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  future  attainment 
date.  The  three  yearly  design  values 
(highest  across  Uie  area)  are  averaged  to 
account  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 


'  Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS 
EPA-454/B-95-007.  June  1996. 

'Ibid. 


*  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions,  Not  Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Planning 
and  Standards,  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Quality  Modeling  Group, 
Research  Triangle  Paiii,  NC  27711.  November  1999. 
Web  site:  http-J/www.epa.gav/ttn/sciom. 


ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  commenter  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 
EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
attain  at  the  higher  site.  The  commenter 
does  not  appear  to  have  described  the 
guidance  accurately.  The  guidance  does 
not  recommend  averaging  across  a 
region  or  spatial  averaging  of  observed 
data.  The  guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled 
For  example,  if  the  base  year  is  1990,  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  would  contribute 
to  three  design  value  periods  (1988-90, 
1989-91  and  1990-92). 

Under  the  approach  of  the  guidance 
document.  EPA  determined  the  design 
value  for  each  of  those  three-year 
periods,  and  then  averaged  those  three 
design  values,  to  determine  the  base 
design  value.  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic)  emissions 
resulted  in  the  highest  or  lowest  of  the 
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three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions-those  that 
occurred  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Furthermore.  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amount  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  states  must  model  all 
control  measiues  being  implemented. 
Moreover,  a  component  of  this 
technique-the  estimation  of  future 
design  value — should  be  considered  a 
model  predicted  estimate.  Therefore, 
results  from  this  technique  are  an 
extension  of  "photochemical  grid" 
modeling  and  are  consistent  with 
section  182(c)(2)(A).  Also,  a  commenter 
believes  that  EPA  has  not  provided 
sufficient  opportunity  to  evaluate  the 
calculations  used  to  estimate  additional 
emission  reductions.  EPA  provided  a 
full  60-day  period  for  comment  on  all 
aspects  of  the  proposed  rule.  EPA  has 
received  several  comments  on  the 
technical  aspects  of  the  approach  and 
the  results  of  its  application,  as 
discussed  above  and  in  the  responses  to 
the  individual  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16,  1999  NPRs 
will  yield  a  lower  control  estimate  than 
if  we  relied  entirely  on  reducing 
maximum  predictions  in  every  grid  cell 
to  less  than  or  equal  to  124  ppb  on  every 
^nodeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell.  If  the  model  over  predicts  observed 
concentrations,  predicted  controls  may 
be  further  overestimated.  EPA  has 
considered  other  evidence,  as  described 
above  through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  EPA  must 
make  a  determination  that  the  control 


measures  adopted  are  reasonably  likely 
to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  states 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measures.  Although  not 
all  measures  were  modeled,  EPA 
reviewed  the- model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  state's 
commitment  to  check  progress  towards 
attainment  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  "rollback"  modeling 
technique  that,  according  to  the 
commenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  part  51,  App.  W  section 
6.2. I.e.  provides,  "Proportional 
(rollback/forward)  modeling  is  not  an 
acceptable  procedure  for  evaluating 
ozone  control  strategies."  Section  14.0 
of  Appendix  W  defines  "rollback"  as  "a 
simple  model  that  asstunes  that  if 
emissions  from  each  source  affecting  a 
given  receptor  are  decreased  by  the 
same  percentage,  ambient  air  quality 
concentrations  decrease 
proportionately."  Under  this  approach  if 
20  percent  improvement  in  ozone  is 
needed  for  the  area  to  reach  attainment, 
it  is  assimied  a  20  percent  reduction  in 
VOC  would  be  required.  There  was  no 
approach  for  identifying  NOx 
reductions. 

The  "proportional  rollback"  approach 
is  based  on  a  purely  empirically/ 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  under  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality)  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone. 

For  example,  if  monitoring  or 
modeling  results  indicate  that  ozone 
was  reduced  by  25  ppb  during  a 


particular  period,  and  that  VOC  and 
NOx  emissions  fell  by  20  tons  per  day 
and  10  tons  per  day  respectively  during 
that  period,  EPA  developed  a  ratio  of 
ozone  improvement  related  to 
reductions  in  VOC  and  NOx.  This 
formula  assumes  a  linear  relationship 
between  the  precursors  and  ozone  for  a 
small  amount  of  ozone  improvement, 
but  it  is  not  a  "proportional  rollback" 
technique.  Further,  EPA  uses  these 
locally  derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies.  This 
limited  use  of  adjustment  factors  is 
more  technically  sound  than  the 
imacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP. 

The  limited  use  of  adjustment  factors 
is  acceptable  for  practical  reasons:  it 
obviates  the  need  to  expend  more  time 
and  resources  to  perform  additional 
modeling.  In  addition,  the  adjustment 
factor  is  a  locally  derived  relationship 
between  ozone  and  its  precursors  based 
on  air  quality  observations  and/or 
modeling  which  is  more  consistent  with 
recommendations  referenced  by 
Appendix  W,  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  Lastly,  the 
requirement  that  areas  perform  a  mid- 
course  review  (a  check  of  progress 
toward  attainment),  provides  a  margin 
of  safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51, 
Appendix  W,  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above,  EPA  did  not  use  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modify  Appendix  W. 
Furthermore,  EPA  did  propose  to  use 
the  November  1999  guidance, 
"Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled,"  in  the  December  16, 1999 
NPR  and  has  responded  to  all  comments 
received  on  that  guidance  elsewhere  in 
this  dociunent. 
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A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  detenninistic  test.  In  two 
cases — Milwaukee  and  Chicago — ^the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  (1)  only  selected 
time  periods  were  modeled,  not  the 
entire  three-year  period  used  as  the 
definitive  means  for  determining  an 
area's  attainment  status;  (2)  there  are 
inherent  uncertainties  in  the  model 
formulation  and  model  inputs  such  as 
hourly  emission  estimates,  emissions 
growth  projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  all  areas,  even 
Milwaukee  and  Chicago,  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  C'  .mecticut. 
Metropolitan  Washington,  DC,  Chicago 
and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circimistances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  call  domain,  results 
from  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier  2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  quality  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  quality,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  quality  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 


determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
quality  modeling.  Second,  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999. 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  quality  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
jeviewed  the  evidence  provided  by  the 
commenter.  The  1999  monitor  values  do 
not  constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attainment.  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  little  evidence  to  support  the 
statement  that  ozone  levels  in  many 
cities  during  1999  continue  to  exceed 
the  NAAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  UAM. 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  reductions 
anticipated  by  control  measures,  that  are 
or  will  be  approved  into  the  SIP,  there 
is  no  way  to  determine  how  the  UAM 
predictions  for  1999  compare  to  the 
1999  air  quality.  Therefore,  we  can  not 
determine  whether  or  not  the  monitor 
values  exceed  the  NAAQS  by  a  wider 
margin  than  the  UAM  predictions  for 
1999.  In  summary,  there  is  little 
evidence  to  support  the  conclusion  that 
high  exceedances  in  1999  will  continue 
to  occiu  after  adopted  control  measures 
are  implemented. 

In  addition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  under-predict 


future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  chemges  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attainment  demonstration  SIPs  that  rely 
on  the  Tier  2/Low  Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets),  states  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  released.  EPA  will  work  with 
states  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measures  are  needed.  EPA 
will  take  the  appropriate  action. 

B.  Reliance  on  the  NOx  SIP  Call  and 
Tierll 

Comment:  Several  commenters  stated 
that  given  the  uncertainty  surrounding 
the  NOx  SIP  Call  at  the  time  of  EPAs 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 
conclusion  reached  by  EPA  that  states 
should  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  ba.sed  on  that  modeling, 
and  estimates  of  EPA's  Tier  II  tailpipe 
emissions  reduction  program  not 
modeled  in  the  demonstrations.  Thus, 
because  of  the  inacciuacies  in  the 
inventories  used  for  the  SIP  Call,  the 
attainment  demonstration  modeling  is 
also  flawed.  Finally,  one  commenter 
suggests  that  modeling  data 
demonstrates  that  the  benefits  of 
imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largely  upholding  EPA's  NOx 
SIP  Call.  Michigan  v.  EPA.  213  F.3d  663 
(D.C.  Cir.  2000),  cert,  denied,  _  U.S.  _. 
121  S.Ct.  1225,  149  L.Ed.  135  (2001); 
Appalachian  Power  v.  EPA.  251  F.3d 
1026  (D.C.  Cir.  2001).  In  those  cases,  the 
court  largely  upheld  the  NOx  SIP  Call. 
Although  a  few  issues  were  vacated  or 
remanded  to  EPA  for  further 
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consideration,  these  issues  do  not 
concern  the  accuracy  of  the  emission 
inventories  relied  on  for  purposes  of  the 
SIP  Call,  Moreover,  contrary  to  the 
commenter's  suggestion,  the  SIP  Call 
modeling  data  bases  were  not  used  to 
develop  estimates  of  reductions  from 
the  Tier  11  program  for  the  severe-area 
one-hour  attainment  demonstrations. 
Accordingly,  the  commenter's  concerns 
that  inaccurate  inventories  for  the  SIP 
Call  modeling  lead  to  inaccurate  results 
for  the  severe-area  one-hoiir  attainment 
demonstrations  are  inapposite. 

The  remanded  issues  do  affect  the 
ability  of  EPA  and  the  states  to  achieve 
the  full  level  of  the  SIP  Call  reductions 
by  May  2003.  First,  the  court  vacated 
the  rule  as  it  applied  to  two  states — 
Missouri  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EPA  has  informed  tlie  states  that  imtil 
EPA  addresses  the  remanded  issues, 
EPA  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emission 
budget.  However,  EPA  is  planning  to 
propose  a  rule  shortly  to  address  the 
remanded  issues  and  ensure  that 
emission  reductions  from  these  states 
and  the  emission  reductions  represented 
by  the  two  source  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas.  Also,  although  the 
court  in  the  Michigan  case  subsequently 
issued  an  order  delaying  the 
implementation  date  to  no  later  than 
May  31,  2004,  and  the  Appalachian 
Power  case  remanded  an  issue 
concerning  computation  of  the  ECU 
growth  factor,  it  is  EPA's  view  that 
states  should  assume  that  the  SIP  Call 
reductions  will  occur  in  time  to  ensure 
attainment  in  the  severe  nonattainment 
areas.  Both  EPA  and  the  states  are 
moving  forward  to  implement  the  SIP 
Call. 

Finally,  contrary  to  the  commenter's 
conclusions,  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  Call  clearly  shows  that 
regional  transport  of  ozone  and  its 
precursors  is  impacting  nonattainment 
areas  several  states  away.  This  analysis 
was  upheld  by  the  court  in  Michgan. 

C.  Attainment  and  Rate-of-Progress 
Demonstrations — Approval  of 
Demonstrations  that  Rely  on  State 
Commitments  or  State  Rules  for 
Emission  Limitations  to  Lower 
Emissions  in  the  Future  not  Yet 
Adopted  by  the  State  and/or  Approved 
byEPA  I 

Comment:  Several  commenters 
disagreed  with  EPA's  proposal  to 
approve  states'  attainment  and  ROP 
demonstrations  because,  (a)  not  all  of 


the  emissions  reductions  assumed  in  the 
demonstrations  have  actuaUy  taken 
place,  (b)  are  reflected  in  rules  yet  to  be 
adopted  and  approved  by  a  state  and 
approved  by  EPA  as  part  of  the  SIP,  (c) 
are  credited  illegally  as  part  of  a 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP,  or 
(d)  the  commenter  maintains  that  EPA 
does  not  have  authority  to  accept 
enforceable  state  commitments  to  adopt 
measures  in  the  future  in  lieu  of  current 
adopted  measures  to  fill  a  near-term 
shortfall  of  reductions. 

Response:  EPA  disagrees  with  the 
comments,  and  believes — consistent 
with  past  practice — that  the  Act  allows 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circumstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measures.*  Once  EPA 
determines  that  circumstances  warrant 
consideration  of  an  enforceable 
commitment,  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 
the  commitment  addresses  a  limited 
portion  of  the  statutorily-required 
program;  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 
whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

As  an  initial  matter,  EPA  believes  that 
present  circiunstances  for  the  New  York 
City,  Philadelphia,  Baltimore  and 
Houston  nonattainment  areas  warrant 
the  consideration  of  enforceable 
commitments.  The  Northeast  states  that 
make  up  the  New  York,  Baltimore,  and 
Philadelphia  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  measures.  After  EPA's 
initial  review  of  the  plans,  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensure  attainment.  Because  these 
areas  had  already  submitted  plans  with 
many  fully  adopted  rules  and  the 


'  These  commitments  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CAA.  In  the  past,  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  states  that  foiled  to  comply 
with  those  commitments.  See.  e.g..  American  Uing 
Assn  of  N.I.  V.  Kean.  670  F.  Supp.  1285  (D.N.J. 
1987).  affd.  871  F.2d  319  (3rd  Cir.  1989);  NHDCv. 
N.Y.  State  Dept.  of  Env  Cons..  668  F.  Supp.  848 
(S.D.N.Y.  1987):  Citizens  for  a  Better  Env't  v. 
Deukmejian.  731  F.  Supp.  1448,  recon.  panted  in 
part.  746  F  Supp.  976  (N.D.  Cal.  1990);  Coalition 
for  Clean  Air  v.  South  Coast  Air  Quality  Mgt.  Dist.. 
No.  CV  97-6916-HLH,  (CD.  Cal.  Aug.  27.  1999). 
Further,  if  a  state  fails  to  meet  its  commitments, 
EPA  could  make  a  finding  of  failure  to  implement 
the  SIP  under  section  179(a)  of  the  Act,  which  starts 
an  18-month  period  for  the  State  to  begin 
implementation  before  mandatory  sanctions  are 
imposed. 


adoption  of  additional  rules  would  take  . 
some  time,  EPA  believed  it  was 
appropriate  to  allow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For 
Delaware's  attainment  demonstration 
for  the  Philadelphia  area,  EPA  has 
determined  that  the  submission  of 
enforceable  commitments  in  place  of 
adopted  control  measures  for  these 
limited  sets  of  reductions  will  not 
interfere  with  each  area's  ability  to  meet 
its  2005  attainment  obligations. 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  under 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  commitment.  See  e.g.,  62  FR 
1150, 1187,  January  8, 1997  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin);  65  FR  18903,  April  10, 
2000  (revisions  to  attainment 
demonstration  for  the  South  Coast  Air 
Basin):  63  FR  41326,  August  3,  1998 
(federal  implementation  plan  for  PM-10 
for  Phoenix);  48  FR  51472  (state 
implementation  plan  for  New  Jersey). 
Nothing  in  the  Act  speaks  directly  to  the 
approvability  of  enforceable 
commitments.^  However,  EPA  believes 
that  its  interpretation  is  consistent  with 
provisions  of  the  Act.  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques  *  *  *  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  meet  the  applicable 
requirement  of  the  Act."  (Emphasis 
added).  Section  172(c)(6)  of  the  Act 
requires,  as  a  rule  generally  applicable 
to  nonattainment  SIPs,  that  the  SIP 
"include  enforceable  emission 
limitations  and  such  other  control 
measures,  means  or  techniques  *  *  *  as 
may  be  necessary  or  appropriate  to 
provide  for  attainment  *  *  *  by  the 
applicable  attainment  date  •  *  •" 
(Emphasis  added).  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measures 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amount  needed  to 
attain.  Rather,  the  emissions  limitations 


»  Section  110(k)(4)  provides  for  "conditional    ■ 
approval"  of  commitments  that  need  not  be 
enforceable.  Under  that  section,  a  State  may  commit 
to  "adopt  specific  enforceable  measures"  within 
one-year  of  the  conditional  approval.  Rather  than 
enforcing  such  commitments  against  the  State,  the 
Act  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  State  fails  to  comply 
with  such  commitment." 
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and  other  control  measures  may  be 
supplemented  with  other  SIP  rules — for 
example,  the  enforceable  commitments 
EPA  is  approving  in  this  final  action — 
as  long  as  the  entire  package  of 
measures  and  rules  provides  for 
attainment. 

As  provided  above,  after  concluding 
that  the  circumstances  warrant 
consideration  of  an  enforceable 
commitment — as  they  do  for  the 
Philadelphia  area — ^EPA  would  consider 
three  factors  in  determining  whether  to 
approve  the  submitted  commitments. 
First,  EPA  believes  that  the 
commitments  must  be  limited  in  scope. 
In  1994,  in  considering  EPA's  authority 
under  section  110(k)(4)  to  conditionally 
approve  unenforceable  commitments, 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  struck  down  an  EPA 
policy  that  would  allow  states  to  submit 
(imder  limited  circumstances) 
commitments  for  entire  programs. 
Natural  Resources  Defense  Council  v. 
EPA,  22  F.3d  1125  (D.C.  Cir.  1994). 
While  EPA  does  not  believe  that  case  is 
directly  applicable  here,  EPA  agrees 
vfith  the  Court  that  other  provisions  in 
the  Act  contemplate  that  a  SIP 
submission  will  consist  of  more  than  a 
mere  commitment.  See  NRDC,  22  F.3d 
at  1134. 

In  the  present  circumstances,  the 
commitments  address  only  a  small 
portion  of  the  2005  attainment  plan.  For 
the  Philadelphia  area,  the  commitment 
addresses  only  10.6  percent  of  the  VOC 
and  0.7  percent  of  the  NOx  emission 
reductions  necessary  to  attain  the 
standard.  A  summary  of  the  adopted 
control  measures  and  other  components 
credited  in  Delaware's  attainment 
demonstration  submission  are  discussed 
in  Sections  I.G.  and  I.H.  of  this 
document. 

As  to  the  second  foctor,  whether  the 
state  is  capable  of  fulfilling  the 
commitment,  EPA  considered  the 
current  or  potential  availability  of 
measures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  commitment.  For  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas,  EPA  believes  that 
there  are.  sufficient  imtapped  sources  of 
emission  reductions  that  could  achieve 
the  minimal  levels  of  additional 
reductions  that  the  areas  need.  This  is 
supported  by  the  recent 
recommendation  of  the  OTC  regarding 
specific  controls  that  could  be  adopted 
to  achieve  the  level  of  reductions 
needed  for  each  of  these  three 
nonattainment  areas.  Thus,  EPA 
believes  that  the  states  will  be  able  to 
find  sources  of  reductions  to  meet  the 
shortfall.  The  states  that  comprise  the 
New  York,  Philadelphia  and  Baltimore 


nonattainment  areas  are  making 
significant  progress  toward  adopting  the 
measures  to  fill  the  shortfall.  The  OTC 
has  met  and  on  March  29,  2001, 
recommended  a  set  of  control  measiu^s. 
Currently,  Delaware  has  proposed  the 
regulations  for  all  OTC  recommended 
control  measures  and  has  gone  to  public 
hearings  on  those  control  measures. 
Delaware  has  indicated  that  it  would 
submit  the  measures  no  later  than 
October  31,  2001.  This  time  period  is 
fully  consistent  with  the  Philadelphia 
area  attaining  the  standard  by  its 
approved  attainment  date. 

"rhe  third  factor  EPA  has  considered 
in  determining  to  approve  limited 
commitments  for  the  Philadelphia  area 
attainment  demonstration  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  period.  EPA  recognizes  that 
both  the  Act  and  EPA  have  historically 
emphasized  the  need  for  submission  of 
adopted  control  measures  in  order  to 
ensure  expeditious  implementation  and 
achievement  of  required  emissions 
reductions.  Thus,  to  the  extent  that 
other  factors — such  as  the  need  to 
consider  innovative  control  strategies — 
support  the  consideration  of  an 
enforceable  commitment  in  place  of 
adopted  control  measures,  the 
commitment  should  provide  for  the 
adoption  of  the  necessary  control 
measures  on  an  expeditious,  yet 
practicable,  schedule. 

As  previously  provided,  for  New 
York,  Baltimore  and  Philadelphia,  EPA 
proposed  that  these  areas  have  time  to 
work  within  the  framework  of  the  OTC 
to  develop,  if  appropriate,  a  regional 
control  strategy  to  achieve  the  necessary 
reductions  and  then  to  adopt  the 
controls  on  a  state-by-state  basis.  In  the 
proposed  approval  of  the  attainment 
demonstrations,  EPA  proposed  that 
these  areas  would  have  approximately 
22  months  to  complete  the  OTC  and 
state-adoption  processes — a  fairly 
ambitious  schedule — i.e.,  until  October 
31,  2001.  As  a  starting  point  in 
suggesting  this  time  hime  for 
submission  of  the  adopted  controls,  EPA 
first  considered  the  CAA  "SIP  Call" 
provision  of  the  Act — section 
110(k)(5) — which  provides  states  with 
up  to  18  months  to  submit  a  SIP  after 
EPA  requests  a  SIP  revision.  While  EPA 
may  have  ended  its  inquiry  there,  and 
provided  for  the  states  to  submit  the 
measiu^s  within  18  months  of  its 
proposed  approval  of  the  attainment 
demonstrations,  EPA  further  considered 
that  these  areas  were  all  located  with 
the  Northeast  Ozone  Transport  Region 
(OTR)  and  determined  that  it  was 
appropriate  to  provide  these  areas  with 
additional  time  to  work  through  the 
OTC  process  to  determine  if  regional 


controls  would  be  appropriate  for 
addressing  the  shortfall.  EPA  believed 
that  allowing  these  states  until  2001  to 
adopt  these  additional  measures  would 
not  undercut  their  attainment  dates  of 
November  2005  or  2007.  EPA  still 
believes  that  this  is  a  reasonable 
schedule  for  the  states  to  submit 
adopted  control  measures  that  will 
achieve  the  additional  necessary 
reductions. 

The  enforceable  commitments 
submitted  by  Delaware  for  the 
Philadelphia  nonattainment  area,  in 
conjimction  with  its  other  SIP  measures 
and  other  sources  of  emissions 
reductions,  constitute  the  required 
demonstration  of  attainment.  EPA 
believes  that  the  delay  in  submittal  of 
the  final  rules  is  permissible  under 
section  110(k)(3)  because  the  State  has 
obligated  itself  to  submit  the  rules  by 
specified  short-term  dates,  and  that 
obligation  is  enforceable  by  EPA  and  the 
public.  Moreover,  as  discussed  in  the 
December  16, 1999  proposal,  its 
Technical  Support  Document  (TSD). 
and  Sections  I.G.  and  I.H.  of  this 
document,  the  SIP  submittal  approved 
today  contains  major  substantive 
components  submitted  as  adopted 
regulations  and  enforceable  orders. 

The  comment  is  not  germane  to 
Delaware's  Post  1996  ROP  plans.  The 
State  of  Delaware  is  relying  only  on 
NOx  and  VOC  emission  reductions 
achieved  within  its  portion  of  the 
Philadelphia  nonattainment  area  for 
demonstrating  ROP  from  1996  through 
the  2005  attainment  year.  These 
reductions  result  from  the 
implementation  of  fully  promulgated 
Federal  or  fully  adopted  and  SIP- 
approved  state  measures. 

D.  RACM  (Including  Transportation 
Control  Measures) 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 
(TCMs)  was  cited  in  several  comments, 
but  commenters  also  raised  concerns 
about  potential  stationary  source 
controls.  One  commenter  stated  that 
mobile  source  emission  budgets  in  the 
plans  are  by  definition  inadequate 
because  the  SIPs  do  not  demonstrate 
timely  attainment  or  contain  the 
emissions  reductions  required  for  all 
RACM.  That  commenter  claims  that 
EPA  may  not  find  adequate  a  motor 
vehicle  emission  budget  (MVEB)  that  is 
derived  from  a  SIP  that  is  inadequate  for 
the  purpose  for  which  it  is  submitted. 
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The  conunenter  alleges  that  none  of  the 
MVEBs  submitted  by  the  states  that  EPA 
is  considering  for  adequacy  is  consistent 
with  the  level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 
that  for  measures  that  are  not  adopted 
into  the  SEP.  the  state  must  provide  a 
justification  for  why  they  were 
determined  not  to  be  RACM. 

Response:  EPA  reviewed  the  initial 
SIP  submittals  for  the  Philadelphia  area 
and  determined  that  they  did  not 
include  sufficient  documentation 
concerning  available  RACM  measures. 
For  all  of  the  severe  areas  for  which  EPA 
proposed  approval  in  December  1999. 
EPA  consequently  issued  policy 
guidance  memorandum  to  have  these 
states  address  the  RACM  requirement 
through  an  additional  SIP  submittal. 
(Memorandum  of  December  14,  2000, 
bom  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards,  re: 
"Additional  Submission  on  RACM  from 
States  with  Severe  One-hour  Ozone 
Nonattainment  Area  SIPs"). 

On  August  3,  2001,  Delaware 
submitted  its  proposed  analysis  and 
determination  that  there  are  no 
additional  reasonably  available  control 
measures  (RACM)  as  a  supplement  to  its 
2005  attainment  demonstration  for  the 
Philadelphia  area  and  requested  that 
EPA  approve  it  as  a  SIP  revision  using 
a  form  of  Federal  rulemaking  known  as 
parallel-processing.  On  September  7, 
2001,  EPA  published  a  SNPR  on  the 
attainment  demonstration  (66  FR 
46755).  In  that  supplemental  notice,  we 
proposed  approval  of  Delaware's  RACM 
analysis  and  determination.  See  Section 
I.E.  of  this  document.  We  received  no 
comments  on  that  SNPR. 

That  proposed  approval  was  done 
under  a  procedure  called  parallel 
processing,  whereby  EPA  proposes 
rulemaking  action  concurrently  with  the 
state's  procedures  for  amending  its  SIP. 
If  the  final,  adopted  revision  is 
substantially  changed  from  the  version 
EPA  proposed  to  approve,  and  which 
was  available  for  public  review  during 
EPA's  comment  period,  EPA  will 
evaluate  those  changes  and  may  publish 
another  supplemental  notice  of 
proposed  rulemaking.  If  no  substantial 
changes  are  made,  EPA  will  publish  a 
final  rulemaking  notice  on  the  revision. 
The  final  rulemaking  action  by  EPA  will 
occur  only  after  the  SIP  revision  has 
been  adopted  by  the  state  and  submitted 
formally  to  EPA  for  incorporation  into 
the  SIP. 

On  October  9,  2001 ,  the  State  of 
Delaware  supplemented  its  original 
attaiiunent  demonstration  SIP  with  a 
formal  submittal  of  an  analysis  of 


RACM.  EPA  has  determined  that  there 
are  no  changes  between  Delaware's 
formally  submitted  RACM  analysis  and 
the  proposed  version  for  which  we 
proposed  approval  on  September  7, 
2001 .  We  received  no  comments  on  the 
September  7,  2001  SNPR.  EPA 
concluded  that  Delaware's  2005 
attainment  demonstration  SIP  for  the 
Philadelphia  area,  as  formally 
supplemented  on  October  9,  2001, 
meets  the  requirement  for  RACM. 

Section  172(c)(1)  of  the  Act  requires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498. 13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance,  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally,  EPA  indicated  that 
states  could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  would 
be  unavailable  based  on  local 
considerations,  including  costs.  EPA 
also  issued  a  recent  memorandum  re- 
confirming the  principles  in  the  earlier 
guidance,  entitled,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  www.epa.gov/ttn/oarpg/ 
ttpjun.html. 

The  analysis  submitted  by  the 
Delaware  on  October  9,  2001,  as  a 
supplement  to  its  attainment 
demonstration  SIP  for  the  Philadelphia 
area,  addresses  the  RACM  requirement. 
Delaware  has  examined  a  wide  variety 
of  potential  stationary  source  and 
mobile  source  controls.  The  stationary' 
and  area  source  controls  that  were 
considered  were  limits  on  area  source 
categories  not  covered  by  a  control 
technique  guideline  (CTG),  e.g.,  motor 
vehicle  refinishing,  and  surface/ 
cleaning  degreasing;  rule  efi^ectiveness 


improvements;  expanding  the 
applicability  of  VOC  RACT  limits  to 
sources  smaller  than  those  mandated 
imder  the  CTG;  "beyond  RACT" 
controls  on  major  stationary  sources  of 
nitrogen  oxides  (  NOx);  and  other 
potential  measures.  The  mobile  source 
control  measures  considered  included 
measures  such  as  the  national  low 
emission  vehicle  program;  high 
occupancy  vehicle  (HOV)  lanes; 
employer  based  programs;  trip 
reduction  ordinances;  bicycle  and 
pedestrian  improvements;  programs  to 
restrict  extended  idling  of  vehicles; 
early  retirement  of  older  motor  vehicles; 
traffic  flow  improvements;  and 
alternative  fuel  vehicles.  Delaware 
considered  an  extensive  list  of  potential 
control  measures  and  chose  measures 
for  implementation  which  went  beyond 
the  Federally  mandated  controls,  which 
were  found  to  be  cost  effective  and 
technologically  feasible.  From  the  list  of 
measures  considered,  the  rules  and 
measures  adopted  and  submitted  by 
Delaware  include  the  following: 

(1)  Delaware  has  adopted,  and  EPA 
has  SIP-approved,  a  rule  for  vehicle 
refinishing.  The  rule  includes  VOC 
content  limits  for  motor  vehicle 
refinishing  coatings  at  least  equivalent 
to  the  Federal  requirements  and 
required  compliance  with  this  rule  in 
1996  versus  in  1998  as  required  imder 
the  Federal  rule. 

(2)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  offset  lithographic 
printing  operations. 

(3)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  &T)m  aerospace  coating 
operations  with  an  applicability 
threshold  well  below  that  required  by 
the  applicable  CTG. 

(4)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  graphic  arts 
operations  (packaging  rotogravure, 
publication  rotogravure,  or  flexographic 
printing  press)  with  an  applicability 
threshold  well  below  that  required  by 
the  applicable  CTG. 

(5)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  use  of  organic 
cleaning  solvents  that  includes 
additional  requirements  beyond  those  of 
applicable  CTG  for  surface  cleaning  and 
decreasing. 

(6)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  requiring  the 
sale  of  vehicles  under  the  nation^  low- 
emission  vehicle  program  (NLEV). 

(7)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  to  implement 
Phase  n  NOx  controls  under  the  OTC 
MOU.  This  rule  established  a  fixed  cap 
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on  ozone-season  NOx  emissions  from 
major  point  sources  of  NOx-  The  rule 
grants  each  source  a  fixed  niunber  of 
NOx  allowances,  applies  state-wide,  and 
requires  compliance  during  the  ozone 
season.  The  implementation  of  this  rule 
commenced  May  1, 1999  in  Delaware 
and  reduces  NOx  emissions  both  inside 
and  outside  the  Philadelphia  area. 

(8)  Delaware  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  to  implement 
the  NOx  SIP  call.  Delaware's  rule 
requires  compliance  commencing  with 
the  start  of  the  2003  ozone  season. 
Other  potential  measures  are  not 
considered  to  be  cost  effective  or  are 
considered  to  have  implementation 
difficulties  due  to  the  intensive  and 
costly  effort  that  would  be  involved  in 
regulating  numerous,  small  area  source 
categories.  These  explanations  are 
provided  in  further  detail  in  the  docket 
for  this  rulemaking.  Delaware 
concluded  that  a  number  of  potential 
transportation  control  measures  were 
considered  feasible,  but  would  not,  in 
aggregate,  advance  the  attainment  date. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  Philadelphia  area,  this 
conclusion  is  not  necessarily  valid  for 
other  areas.  Thus,  a  determination  of 
RACM  is  necessary  on  a  case-by-case 
basis  and  will  depend  on  the 
circumstances  for  the  individual  area.  In 
addition,  if  in  the  future  EPA  moves 
forward  to  implement  another  ozone 
standard,  this  RACM  analysis  would  not 
control  what  is  RACM  for  these  or  any 
other  areas  for  that  other  ozone 
standard. 

Also,  EPA  has  long  advocated  that 
states  consider  the  kLids  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  oh  those  measures. 
See,  e.g.,  www.epa.gov/otaq/tmnsp.htm. 
in  order  to  demonstrate  that  they  will 
attain  the  one-hour  ozone  NAAQS  as 
expeditiously  as  practicable,  some  areas 
may  need  to  consider  and  adopt  a 
number  of  measures,  including  the  kind 
that  Delaware  itself  evaluated  in  its 
RACM  analysis,  that  even  collectively 
do  not  result  in  many  emission 
reductions.  Furthermore,  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term,  even  if 
such  measures  do  not  advance  the 
attainment  date,  since  such  measures 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 
that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-efiiective 


implementation  techniques.  Thus,  areas 
should  continue  to  assess  the  state  of 
control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 
may  in  fact  result  in  more  expeditious 
improvement  in  afr  quality. 

Because  EPA  is  finding  that  the  SIP 
meets  the  Act's  requirement  for  RACM 
and  that  there  are  no  additional 
reasonably  available  control  measures 
that  can  advance  the  attaiiunent  date. 
EPA  concludes  that  the  attainment  date 
being  approved  is  as  expeditiously  as 
practicable. 

EPA  previously  responded  to 
comments  concerning  the  adequacy  of 
MVEBs  when  EPA  took  final  action 
determining  the  budgets  adequate  and 
does  not  address  those  issues  again 
he^.  The  responses  are  found  at 
www.epa.gov/oms/transp/conform/ 
pastsips.htm. 

E.  Adequacy  of  Motor  Vehicle  Emissions 
Budgets 

Comment:  We  received  a  number  of 
comments  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response:  EPA's  adequacy  process  for 
these  SIPs  has  been  completed,  and  we 
have  found  the  motor  vehicle  emissions 
budgets  in  all  of  these  SIPs  to  be 
adequate.  We  have  already  responded  to 
any  comments  related  to  adequacy 
when  we  issued  our  adequacy  findings, 
and  therefore  we  are  not  listing  the 
individual  comments  or  responding  to 
them  here.  Our  findings  of  adequacy 
and  responses  to  comments  can  be 
accessed  at  www.epa.gov/otaq/traq 
(once  there,  click  on  the  "conformity" 
button).  At  the  Web  site,  EPA  regional 
contacts  are  identified. 

F.  Motor  Vehicle  Emissions  Inventory 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particiilarly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventional  cars.  Also,  a 
conunenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  final  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIPs  use  the  same 


vehicle  fleet  characteristics  that  were 
used  in  the  most  recent  periodic 
inventory  update.  The  Delaware's  SIP  is 
based  on  vehicle  registration  data  from 
1994,  which  is  the  most  recent  data 
available  at  the  time  the  SIP  was 
prepared  and  submitted.  EPA  requires 
the  most  recent  available  data  to  be 
used,  but  we  do  not  require  it  to  be 
updated  on  a  specific  schedule. 
Therefore,  different  SIPs  base  their  fleet 
mix  on  different  years  of  data.  Our 
guidance  does  not  suggest  that  SIPs 
should  be  disapproved  on  this  basis. 
Nevertheless,  we  do  expect  that 
revisions  to  these  SIPs  that  are 
submitted  using  MOBILE6  (as  required 
in  those  cases  where  the  SIP  is  relying 
on  emissions  reductions  from  the  Tier  2 
standards)  will  use  updated  vehicle 
registration  data  appropriate  for  use 
with  MOBILES,  whether  it  is  updated 
local  data  or  the  updated  national 
default  data  that  will  be  part  of 
MOBILE6. 

G.  VOC  Emission  Reductions 

Comment:  For  states  that  need 
additional  VOC  reductions,  one 
conunenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1.1  difluoroethane)  as  the  blowing 
agent  in  manufacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  The  conunenter  states  that 
HFC-152a  could  be  used  instead  of 
hydrocarbons,  a  known  pollutant,  as  a 
blowing  agent.  Use  of  HFC-152a.  which 
is  classified  as  VOC  exempt,  would 
eliminate  nationwide  the  entire  25,000 
tons/year  of  VOC  emissions  from  this 
industry. 

Response:  EPA  has  met  with  the 
conunenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its  use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  as  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
state's  prerogative  to  specify  which 
measiues  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  states  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
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states  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  state.  Finally,  EPA  notes  that 
under  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
the  Act,  section  612,  EPA  has  identified 
acceptable  foam  blowing  agents  man  of 
which  are  not  VOCs  (www.epa.gov/ 
ozone/title6/snap/).  1 

H.  Credit  for  Measures  Not  Pully 
Implemented  . 

Comment:  States  should  not  be  given 
credit  for  measures  that  are  not  fully 
implemented.  For  example,  the  states 
are  being  given  full  credit  for  Federal 
coating,  refinishing  and  consumer 
product  rules  that  have  been  delayed  or 
weakened. 

Response:  Architectural  and       " 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22, 1995  EPA  issued  a 
memorandum  ^  that  provided  that  states 
could  claim  a  20  percent  reduction  in 
VOC  emissions  firom  the  AIM  coatings 
category  in  ROP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  their  nonattainment  areas,  states 
relied  on  this  memorandum  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  Part 
59  Subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  regulation,  EPA 
estimated  that  the  regulation  will  result 
in  20  percent  reduction  of  nationwide 
VOC  emissions  from  AIM  coatings 
categories  (63  FR  48855).  The  estimated 
VOC  reductions  bom  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandiun. 

In  accordance  with  EPA's  final 
regiilation.  states  have  assumed  a  20 
percent  reduction  bom  AIM  coatings 
soiuce  categories  in  their  attainment 
and  ROP  plans.  AIM  coatings 
manufactiuers  were  required  to  be  in 
compliance  Mrith  the  final  regulation 
within  one  year  of  promulgation,  except 
for  certain  pesticide  formulations  which 
were  given  an  additional  year  to 
comply.  Thus  all  manufacturers  were 
required  to  comply,  at  the  latest,  by 
September  2000.  Industry  confirmed  in 
comments  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 


'"Credil  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  bt)m  the  Architectural  and 
Industrial  Maintenance  (AIMI  Coating  Rules." 
March  22. 1995.  from  John  S.  Seitz.  Director.  Office 
of  air  Quality  Planning  and  Standards  to  Air 
Division  Directors.  Regions  I-X. 


the  final  rule  and  the  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule.  63 
FR  48848  (September  11, 1998).  In 
addition,  EPA  determined  that,  after  the 
compliance  date,  the  volume  of 
nonconforniing  products  would  be  very 
low  (less  than  one  percent)  and  would 
be  withdrawn  bom  retail  shelves 
anjrway.  Therefore,  EPA  believes  that 
compliant  coatings  were  in  use  by  the 
fall  of  1999  with  full  reductions  to  be 
achieved  by  September  2000  and  that  it 
was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27, 1994 
EPA  policy,*  many  states  claimed  a  37 
percent  reduction  from  this  source 
category  based  on  a  proposed  rule. 
However,  EPA's  final  rule,  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings,"  published  on  September  11, 
1998  (63  FR  48806),  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
smaller  emission  reduction  of  aroimd  33 
percent  overall  nationwide.  The  37 
percent  emission  reduction  from  EPA's 
proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  is  an  overall  national 
average,  the  actual  reduction  achieved 
in  any  particular  area  could  vary 
depending  on  the  level  of  control  which 
already  existed  in  the  area.  For  example, 
in  California  the  reduction  from  the 
national  rule  is  zero  because  California's 
rules  are  more  stringent  than  the 
national  rule.  In  the  proposed  rule,  the 
estimated  percentage  reduction  for  areas 
that  were  unregulated  before  the 
national  rule  was  about  40  percent. 
However  as  a  result  of  the  lacquer 
topcoat  exemption  added  between 
proposal  and  final  rule,  the  reduction  is 
now  estimated  to  be  36  percent  for 
previously  unregulated  areas.  Thus, 
most  previously  unregulated  areas  will 
need  to  make  up  the  approximately  one 
percent  difference  between  the  37 
percent  estimate  of  reductions  assumed 
by  states,  following  EPA  guidance  based 
on  the  proposal,  and  the  36  percent 
reduction  actually  achieved  by  the  final 
rule  for  previously  unregulated  areas. 
EPA's  best  estimate  of  the  reduction 
potential  of  the  final  rule  was  spelled 
out  in  a  September  19, 1996 
memorandum  entitled  "Emissions 
Calculations  for  the  Automobile 


■"Credit  for  the  15  Percent  Rate-of-Progress  Plans 
for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rule  and  the 
Autobody  Refinishing  Rule,"  November  29,  1994. 
)ohn  S.  Seitz.  Director  OAQPS,  to  Air  Division 
Directors.  Regions  I-X. 


Refinish  Coatings  Final  Rule"  from 
Mark  Morris  to  Docket  No.  A-95-18. 

Consumer  Products  Rule:  Consistent 
with  a  June  22, 1995  EPA  guidance,^ 
states  claimed  a  20  percent  reduction 
from  this  source  category  based  on 
EPA's  proposed  rule.  The  final  rule, 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consiuner 
Products,"  (63  FR  48819),  published  on 
September  11, 1998,  has  resulted  in  a  20 
percent  reduction  after  the  December 
10,  1998  compliance  date.  Moreover, 
these  reductions  largely  occurred  by  the 
fall  of  1999.  In  the  consumer  products 
rule,  EPA  determined  and  the  consumer 
products  industry  concurred,  that  a 
significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  state  regulations  and  in 
anticipation  of  the  final  rule  (63  FR 
48819).  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  believes  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  fall  of  1999. 
It  was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  for  the  consumer  products 
rule  in  their  SIPs. 

/.  Enforcement  of  Control  Pmgrams 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 

Response:  In  general,  state 
enforcement,  personnel  and  funding 
program  elements  are  contained  in  SEP 
revisions  previously  approved  by  EPA 
under  obligations  set  forth  in  section 
110(a)(2)(c)  of  the  Act.  Once  approved 
by  the  EPA,  there  is  no  need  for  states 
to  re-adopt  and  resubmit  their 
enforcement  programs  with  each  and 
every  SIP  revision  generally  required  by 
other  sections  of  the  Act.  In  a  final 
rulemaking  action  published  on  October 
17, 1983  (48  FR  46986),  EPA  approved 
Delaware's  financial  and  manpower 
resoiut:e  commitments,  after  having 
proposed  approval  of  these 
conunitments  on  February  3, 1983  (48 
FR  5093,5095).  In  addition,  emission 
control  regulations  will  also  contain 
specific  enforcement  mechanisms,  such 
as  record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  sources.  EPA's  review  of 
these  regulations  includes  review  of  the 
enforceability  of  the  regulations.  Rules 


'"Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  Section  183(e)  of  the 
Clean  Air  Act."  June  22, 1995.  John  S.  Seitz, 
Director  OAQPS,  to  Air  Division  Directors,  Regions 
I-X. 
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that  are  not  enforceable  are  generally 
not  approved  by  EPA.  To  the  extent  that 
the  ozone  attainment  demonstration 
depends  on  specific  state  emission 
control  regulations,  these  individual 
regulations  have  imdergone  review  by 
the  EPA  in  past  approval  actions. 

/.  MOBILES  and  the  Motor  Vehicle 
Emissions  Budgets  (MVEBs) 

Conwient  1 :  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response  1 :  The  attainment 
demonstration  SIPs  that  rely  on  Tier  2 
emission  reduction  credit  contain 
commitments  to  revise  the  motor 
vehicle  emissions  budgets  after 
MOBILE6  is  released.  EPA  is  approving 
Delaware's  conunitment  in  this  final 
rulemaking. 

Comment  2:  The  revised  budgets 
calculated  using  MOBILE6  will  likely  be 
submitted  after  the  MOBILE5  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response  2:  This  is  the  reason  that 
EPA  proposed  in  the  July  28.  2000, 
SNPR  (65  FR  46383)  that  the  approval 
of  the  MOBILE5  budgets  for  conformity 
piuposes  would  last  only  until 
MOBILE6  budgets  had  been  submitted 
and  found  adequate.  In  this  way,  the 
MOBILE6  budgets  can  apply  for 
conformity  purposes  as  soon  as  they  are 
found  adequate.  See  the  discussion  at 
Section  I.B.  of  this  document. 

Comment  3:  If  a  state  submits 
additional  control  measiires  that  affect 
the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget,  EPA  should  not 
approve  the  attainment  demonstration. 

Response  3:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  for  the 
Delaware  portion  of  the  Philadelphia 
area  attainment  demonstration  reflect 
the  motor  vehicle  control  measures  in 
the  attainment  demonstration.  In 
addition,  Delaware  has  committed  to 
submit  new  budgets  as  a  revision  to  the 
attaiiunent  SIP  consistent  with  any  new 
measiu^s  submitted  to  fill  any  shortfall, 
if  the  additional  control  measures  affect 
on-road  motor  vehicle  emissions.  EPA  is 
approving  that  commitment  in  this  final 
rulemaking.  See  the  discussion  at 
•  Section  I.B.  of  this  docimient. 

Comment  4:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
piuposes  will  be  determined  bom  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP,  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 


Response  4:  EPA  will  not  approve 
SIPs  without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  purposes.  Delaware's 
attainment  demonstration  SIP  for  the 
Philadelphia  area  contains  explicidy 
quantified  motor  vehicle  emissions 
budgets  for  its  portion  of  the  area  which 
have  been  even  further  explicitly 
quantified  as  sub-budgets  for  each  of 
Kent  and  New  Castle  Counties.  See 
Section  1.1.(1)  of  this  dociunent. 

Comment  5:  If  a  state  fails  to  follow 
through  on  its  conunitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILE6,  EPA  could 
make  a  finding  of  failiue  to  submit  a 
portion  of  a  Sn',  which  would  trigger  a 
sanctions  clock  under  section  1 79  of  the 
Act. 

Response  5:  We  agree  that  if  a  state 
fails  to  meet  its  SIP-approved 
commitment,  EPA  could  make  a  finding 
of  failure  to  implement  the  SIP,  which 
would  start  a  sanctions  clock  under 
section  179  of  the  Act. 

Comment  6:  If  the  budgets 
recalculated  using  MOBILE6  are  larger 
than  the  MOBILES  budgets,  then 
attainment  should  be  demonstrated 
again. 

Response  6:  As  EPA  proposed  in  its 
December  16, 1999  notices,  we  will 
work  with  states  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attainment  demonstration. 

Comment  7:  If  the  MOBILE6  budgets 
are  smaller  than  the  MOBILES  budgets, 
the  difference  between  the  budgets 
should  not  be  available  for  reallocation 
to  other  sources  unless  air  quality  data 
show  that  the  area  is  attaining,  and  a 
revised  attainment  demonstration  is 
submitted  that  demonstrates  that  the 
increased  emissions  are  consistent  with 
attaiiunent  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MOBILE6  is  being  used 
for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response  7:  EPA  agrees  that  if 
recalculation  using  MOBILE6  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  by  using 
MOBILE6  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  MOBILE6.  In  addition,  Delaware 
will  be  submitting  new  budgets  based 


on  MOBILE6,  so  the  MOBILES  budgets 
will  not  be  retained  in  the  SIP 
indefinitely. 

K.  MOBILES  Grace  Period 

Comment  1 :  We  received  a  comment 
on  whether  the  grace  period  before 
M0BILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  within  one  or 
two  years  of  M0BILE6's  release. 

Response  1 :  This  comment  is  not 
germane  to  this  rulemaking,  since  the 
M0BILE6  grace  period  for  the 
conformity  determinations  is  not 
explicidy  tied  to  EPA's  SIP  policy  and 
approvals.  However,  EPA  understands 
that  a  longer  grace  period  would  allow 
some  areas  to  better  transition  to  new 
M0BILE6  budgets.  EPA  is  considering 
the  maximum  two-year  grace  period 
allowed  by  the  conformity  rule,  and 
EPA  will  address  this  in  the  future 
when  the  final  MOBILE6  emissions 
model  and  policy  guidance  is  released. 

Comment  2:  One  commenter  asked 
EPA  to  clarify  in  the  final  rule  whether 
MOBILE6  will  be  required  for 
conformity  determinations  once  new 
M0BILE6  budgets  are  submitted  and 
found  adequate. 

Response  2:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 
clarify  its  policy  for  implementing 
MOBILE6  in  conformity  determinations 
when  the  MOBILE6  model  is  released. 
EPA  believes  that  MOBILE6  should  be 
used  in  conformity  determinations  once 
new  M0BILE6  budgets  are  found 
adequate. 

L.  Two-Year  Option  To  Revise  the 
MVEBs 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILE6 
since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  fiulher 
flexibility  in  managing  MOBILE6  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
M0BILE6's  release.  State  and  local 
governments  can  continue  to  use  the 
one-year  option,  if  desired,  or  submit  a 
new  commitment  consistent  with  the 
alternative  two-year  option.  EPA 
expects  that  state  and  local  agencies 
have  consulted  on  which  option  is 
appropriate  and  considered  the  impact 
on  the  future  conformity 
determinations.  Delaware  has 
committed  to  revise  its  budgets  within 
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one-year  of  MOBILE6's  release.  EPA  is 
approving  that  commitment  in  this  final 
rulemaking. 

M.  Comments  Contending  That 
Delaware's  NO\  Measures  Are  Not 
Approved 

Comment:  We  received  comments 
asserting  that  credit  had  been  assumed 
from  measures  not  approved  into  the 
SIP.  The  comments  specifically 
mentioned  the  NOx  RACT  rule  and  the 
Phase  II  controls  under  the  OTC's  MOU. 
We  also  received  comments  that  NOx 
RACT  applicability  should  be  extended 
to  25  tons  per  year  sources. 

Response:  EPA  has  approved  the 
Delaware's  NOx  RACT  regulations  for 
this  area  (66  FR  32231.  June  14,  2001). 
The  comment  regarding  extension  of  the 
applicability  of  RACT  to  25  tons  per 
year  sources  is  moot  because  the 
Delaware  NOx  RACT  regulations's 
applicability  threshold  is  25  tons  per 
year  as  is  required  in  a  severe  ozone 
nonattainment  area.  EPA  has  fully 
approved  Delaware's  rule  that 
implements  the  Phase  II  controls  imder 
the  OTC  MOU  (65  FR  12481,  March  9. 
2000). 


N.  Attainment  and  Rate-of-Progress 
Demonstrations 

Comment:  One  commenter  claims  that 
the  plans  fail  to  demonstrate  emission 
reductions  of  3  percent  per  year  over 
each  3-year  period  between  November 
1999  and  November  2002.  and 
November  2002  and  November  2005.  as 
required  by  42  U.S.C.  section 
7511a(c)(2)(B).  The  states  have  not  even 
attempted  to  demonstrate  compliance 
with  these  requirements,  and  EPA  has 
not  proposed  to  find  that  they  have  been 
met.  The  EPA  has  absolutely  no 
authority  to  waive  the  statutory  mandate 
for  3  percent  aimual  reductions.  The 
statute  does  not  allow  EPA  to  use  the 
NOx  SIP  call  or  126  orders  as  an  excuse 
for  waiving  ROP  deadlines.  The 
statutor>'  ROP  requirement  is  for 
emission  reductions — not  ambient 
reductions.  Emission  reductions  in 
upwind  states  do  not  waive  the 
statutory  requirement  for  3  percent 
aiuiual  emission  reductions  within  the 
downwind  nonattainment  area. 

Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for  3 
percent  annual  emission  reductions.  For 
many  areas,  EPA  did  not  propose 
approval  of  the  Post-99  ROP 
demonstrations  at  the  same  time  as  EPA 
proposed  action  on  the  area's  attainment 
demonstration.  On  August  30,  2001  (66 
FR  45800),  EPA  proposed  hill  approval 
of  all  of  the  Post-1996  ROP  plans 
adopted  by  Delaware  to  demonstrate 


ROP  from  1996  through  the  2005 
attainment  year.  We  received  no 
comments  on  that  NPR.  (See  the 
discussion  in  Section  I.B.  of  this 
document.)  Delaware  is  only  relying  on 
NOx  and  VOC  reductions  frtsm  within 
its  portion  of  the  Philadelphia 
nonattainment  area  for  meeting  the  ROP 
requirements  from  1996  throu^  the 
2005  attainment  year.  These  reductions 
are  the  result  of  fully  promulgated 
Federal  and  fully  adopted  and  SIP- 
approved  state  measures. 

O.  Measures  for  the  One  Hour  NAAQS 
and  for  Progress  Toward  the  Eight  Hour 
NAAQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promidgation  of  a  revised  eight  hour 
ozone  NAAQS  because  the 
Administrator  deemed  attaining  the 
one-hoiu  ozone  NAAQS  is  not  adequate 
to  protect  public  health.  Therefore,  EPA 
must  ensure  that  measures  be 
implemented  now  that  will  be  sufficient 
to  meet  the  one  hour  standard  and  that 
make  as  much  progress  toward 
implementing  the  8  hour  ozone 
standard  as  the  requirements  of  the  Act 
and  implementing  regulations  allow. 

Response:  The  one  hour  standard 
remains  in  effect  for  cill  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  purpose  of  achieving  that 
NAAQS.  Congress  has  provided  the 
states  with  the  authority  to  choose  the 
measures  necessary  to  attain  the 
NAAQS.  EPA  cannot  second  guess  a 
state's  choice  if  EPA  determines  that  the 
SIP  meets  the  requirements  of  the  Act. 
EPA  believes  that  the  SIPs  for  the  severe 
areas  meet  the  requirements  for 
attainment  demonstrations  for  the  one 
hour  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  control  requirements  might  be 
more  effective  for  attaining  the 
eighthour  standard.  However,  EPA 
generally  believes  that  emission  controls 
implemented  to  attain  the  one  hour 
ozone  standard  will  be  beneficial 
towards  attainment  of  the  eighthour 
ozone  standard  as  well.  This  is 
particularly  true  regarding  the 
implementation  of  NOx  emission 
controls  resulting  from  EPA's  NOx  SIP 
Call. 

Finally,  EPA  notes  that  although  the 
eighthour  ozone  standard  has  been 
adopted  by  the  EPA,  implementation  of 
this  standard  has  been  delayed  while 
certain  aspects  of  the  standard  remain 
before  the  United  States  Circuit  Court  of 
Appeals.  The  states  and  the  EPA  have 
yet  to  define  the  eighthour  ozone 
nonattainment  areas  and  the  EPA  has 
yet  to  issue  guidance  and  requirements 


for  the  implementation  of  the  eighthour 
ozone  standard. 

m.  Final  Action 

A.  Attainment  Demonstration 

EPA  is  fully  approving  as  meeting 
sections  182(c)(2)  and  (d)  of  the  Act.  the 
attainment  demonstration  for  the 
Philadelphia-Wilmihgton-Trenton  area 
as  submitted  by  the  State  of  Delaware  on 
May  22, 1998,  and  amended  October  8, 
1998,  January  24,  2000,  December  20, 
2000,  and  October  9,  2001,  including  its 
RACM  analysis  and  determination. 

R.  Commitments 

EPA  is  approving  the  enforceable 
commitments  made  to  the  attainment 
plan  for  the  Philadelphia- Wilmington- 
Trenton  severe  ozone  nonattainment 
area  submitted  on  January  24,  2000  and 
revised  on  December  20,  2000.  The 
enforceable  commitments  are  to: 

(1)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measiues  affect  the  motor  vehicle 
emissions  inventory, 

(2)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued,  and 

(3)  Perform  a  mid-course  review  by 
December  31,  2003. 

C.  Post-1996  ROP  Plans 

(1)  EPA  is  approving  the  Post-1996 
ROP  plans  for  milestone  years  1999, 
2002,  and  2005  for  the  Delaware  portion 
of  the  Philadelphia- Wilmington-Trenton 
severe  ozone  nonattaiiunent  area, 
namely  Kent  and  New  Castle  Counties, 
which  were  submitted  on  December  29, 
1997,  June  17. 1999.  February  3,  2000, 
and  December  20,  2000. 

(2)  EPA  is  also  approving  Delaware's 
contingency  plans  for  failure  to  meet 
ROP  in  the  Delaware  portion  of  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  area, 
namely  Kent  and  New  Castle  Counties 
which  were  submitted  on  December  29. 
1997.  June  17. 1999.  February  3.  2000. 
and  December  20.  2000. 

D.  Mobile  Rudgets  of  the  Control 
Strategy  Plans 

EPA  is  approving  the  following 
mobile  budgets,  explicitly  quantified  as 
sub-budgets  for  each  of  Kent  and  New 
Castle  Counties,  of  the  Post-96  ROP 
plans  and  the  Attainment  Plan: 
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Transportation  Conformity  Budgets  for  the  Delaware  Portion  of  the  Philadelphia  Area 


Year 

Kent  County 

New  Castle 
County 

Type  of  control  strategy  SIP 

VOC 

NOx 

Effective  date  of  adequacy  determination 

VOC 

NOx 

Post-1996  ROP  Plan  

1999 
2002 
2005 
2005 

7.55 
6.30 
4.84 
4.84 

11.17 
9.81 
7.90 
7.90 

22.49 
18.44 

29.41 
27  29 

April  29,  1999  (64  FR  31217,  put>lished  June  10.  1999). 

Post-1996  ROP  Plan  

June  23.  2000.  (65  FR  36440,  put>lished  June  8,  2000) 

Post-1996  ROP  Plan  

14.76     22.92 

Mav  2.  2001  (66  FR  19769  outHtshed  Aonl  17.  2001). 

Attainment  Demonstration  

14.76      22  92  i  Jur>e  23.  2000  (65  FR  36440  oublished  June  8.  2000V 

, 

Please  note  that  EPA  is  only 
approving  the  2005  attainment 
demonstration  and  its  ciurent  budgets 
because  Delaware  has  provided  an 
enforceable  commitment  to  revise  the 
budgets  using  the  M0BILE6  model 
within  one  year  of  EPA's  release  of  that 
model.  Therefore,  we  are  limiting  the 
duration  of  our  approval  of  the  current 
budgets  only  until  such  time  as  the 
revised  budgets  are  foimd  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  beii^ 

Similarly,  EPA  is  only  approving  the 
2005  attainment  demonstration  and  its 
current  budgets  because  Delaware 
provided  enforceable  commitments  to 
adopt  additional  measures  to  strengthen 
the  attainment  demonstration  by 
October  31,  2001  and  to  submit  revised 
budgets  by  October  31,  2001  if  the 
additional  measures  affect  the  motor 
vehicle  emissions  inventory.  Therefore, 
we  are  limiting  the  duration  of  our 
approval  of  the  current  budgets  only 
until  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 


rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  staiidard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 


not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

R.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  199HB.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  28.  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  the  Post-1996  ROP  plans  and 
the  one-hour  ozone  attainment 
demonstration  SIP  for  the  Philadelphia- 
Wilmington-Trenton  area  submitted  by 
the  State  of  Delaware  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Pari  52 

Enviromnental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 
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Dated:  October  15.  2001. 
lames  W.  Newsom, 

Regional  Administrator,  Region  HI. 

40  CFR  pait  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  I — Delaware 

2.  Section  52.426  is  amended  by 
revising  the  section  heading  and 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraphs  (b), 
(c)  and  (d)  to  read  as  follows: 

§  52.426    Control  strategy  plans  for 
attainment  and  rate-of-progress:  ozone. 

***** 

(b)(1)  EPA  approves  revisions  to  the 
Delaware  State  Implementation  Plan 
consisting  of  the  Post  1996  ROP  plans 
for  milestone  years  1999,  2002,  and 
2005  for  the  Delaware  portion  of  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  area, 


namely  Kent  and  New  Castle  Counties. 
These  revisions  were  submitted  by  the 
Secretary  of  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control  on  December  29,  1997,  and 
revised  on  June  17, 1999,  February  3, 
2000,  and  December  20,  2000. 
(2)  EPA  approves  Delaware's 
contingency  plans  for  failure  to  meet 
ROP  in  the  Delaware  portion  of  the 
Philadelphia- Wilmington-Trenton 
severe  ozone  nonattainment  area, 
namely  Kent  and  New  Castle  Counties, 
for  milestone  years  1999,  2002  and 
2005.  These  revisions  were  submitted 
by  the  Secretary  of  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  on  December  29, 

1997,  June  17, 1999,  February  3,  2000, 
and  December  20,  2000. 

(c)  EPA  approves  the  attainment 
demonstration  SIP  for  the  Philadelphia- 
Wilmington-Trenton  area  submitted  by 
the  Secretary  of  the  Delaware 
Department  of  Natiual  Resources  and 
Environmental  Control  on  May  22, 

1998,  and  amended  October  8, 1998, 
January  24,  2000,  December  20,  2000, 
and  October  9,  2001  including  its  RACM 


analysis  and  determination.  EPA  is 
approving  the  enforceable  commitments 
made  to  the  attainment  plan  for  the 
Philadelphia- Wilmington-Trenton 
severe  ozone  nonattainment  area 
submitted  by  the  Secretary  of  Delaware 
Department  of  Natiu-al  Resources  and 
Environmental  Control  on  January  24,  • 

2000  and  December  20,  2000.  The 
enforceable  commitments  are  to: 

(1)  Submit  measures  by  October  31, 

2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measures  affect  the  motor  vehicle 
emissions  inventory, 

(2)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued,  and 

(3)  Perform  a  mid-course  review  by 
December  3 1 ,  2003 . 

(d)  EPA  is  approving  the  following 
mobile  budgets,  explicitly  quantified  as 
sub-budgets  for  each  of  Kent  and  New 
Castle  Counties,  of  the  Post-96  ROP 
plans  and  the  Attainment  Plan: 


Transportation-  Conformity  Budgets  for  the  Delaware  Portion  of  the  Philadelphia  Area 


Year 

Kent  County 

New  Castle 
County 

Type  of  control  strategy  SIP 

VOC 

NOx 

Effective  Date  of  Adequacy  Determination 

VOC 

NOx 

Post-1996  ROP  Plan  ^.... 

Post-1996  ROP  Plan  j.... 

Post-1996  ROP  Plan  l... 

Attainment  Demonstration  

1999 
2002 
2005 
2005 

7.55 
6.30 
4.84 
4.84 

11.17 
9.81 
7.90 
7.90 

22.49 
18.44 
14.76 
14.76 

29.41 
27.29 
22.92 
22.92 

April  29,  1999  (64  FR  31217,  published  June  10,  1999). 
June  23,  2000,  (65  FR  36440,  published  June  8,  2000). 
May  2,  2001  (66  FR  19769,  published  April  17,  2001). 
June  23.  2000,  (65  FR  36440,  published  June  8,  2000). 

(1)  EPA  is  only  approving  the  2005 
attainment  demonstration  and  its 
current  budgets  because  Delaware  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILE6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  EPA  is  limiting 
the  duration  of  its  approval  of  the 
current  budgets  only  imtil  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 


approving  for  conformity  purposes  for 
the  time  being. 

(2)  Similarly,  EPA  is  only  approving 
the  attainment  demonstration  and  its 
current  budgets  because  Delaware  has 
provided  enforceable  commitments  to 
adopt  additional  measures  to  strengthen 
the  attainment  demonstration  by 
October  31,  2001  and  to  submit  revised 
budgets  by  October  31,  2001  if  the 
additional  measures  affect  the  motor 
vehicle  emissions  inventory.  Therefore, 


EPA  is  limiting  the  duration  of  its 
approval  of  the  current  budgets  only 
until  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 
approving  for  conformity  purposes  for 
the  time  being. 

[FR  Doc.  01-26768  Filed  10-26-01;  8:45  am) 
BILUNG  CODE  6560-SO-P 


Monday, 
October  2%  2001 


Part  IV 


Department  of 
Transportation 

Office  of  the  Secretary 


14  CFR  Part  330 

Procedures  for  Compensation  of  Air 

Carriers;  Final  Rule 


54616  Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Rules  and  Regulations 


DEPARTMErfT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  330 
[Doclwt  OST-2001-10885] 
RIN  2105-A006 

Procedures  for  Compensation  of  Air 
Carriers 


agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  nile;  request  for 
cominents. 


SUMMARY:  On  September  22.  2001, 
President  Bush  signed  into  law  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  ("the  Act").  The  Act 
makes  available  to  the  President  funds 
to  compensate  air  carriers,  as  defined  in 
the  Act,  for  direct  losses  suffered  as  a 
result  of  any  Federal  ground  stop  order 
and  incremental  losses  beginning 
September  11.  2001.  and  ending 
December  31.  2001,  resulting  from  the 
September  1 1  terrorist  attacks  on  the 
United  States.  In  order  to  fulfill 
Congress'  intent  to  expeditiously 
provide  compensation  to  eligible  air 
carriers,  the  Department  used 
procedures  set  out  in  Program  Guidance 
Letters  to  make  initial  payments 
amounting  to  about  50  percent  of  the 
authorized  funds.  This  rule  establishes 
application  procedures  for  air  carriers 
interested  in  requesting  compensation 
under  this  statute. 

DATES:  This  rule  is  effective  October  29, 
2001 .  Comments  should  be  received  by 
November  13.  2001. 
ADDRESSES:  Interested  persons  should 
send  comments  to  Docket  Clerk,  Docket 
OST-2001 -10885.  Department  of 
Transportation.  400  7th  Street.  SW, 
Room  Pl^-401,  Washington,  DC  20590. 
Applicants  for  compensation  should 
NOT  send  their  applications  to  the 
docket;  the  Depculment  will  accept  only 
those  complete  applications  sent  to  the 
address  listed  in  the  text  of  this  rule.  We 
request  that,  in  order  to  minimize 
burdens  on  the  dockets  staff, 
commenters  send  three  copies  of  their 
comments  to  the  docket.  Commenters 
wishing  to  have  their  submissions 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
date  stamp  the  postcard  and  retiim  it  to 
the  commenter.  Comments  will  be 
available  for  inspection  at  the  above 
address  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday.  Comments  also  may  be 
sent  electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov/.  Commenters  who  wish  to 


file  comments  electronically  should 
follow  the  instructions  on  the  DMS  web 
site.  Interested  persons  can  also  review 
comments  through  this  same  web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Hatley,  U.S.  Department  of 
Transportation,  Office  of  International 
Aviation,  400  7th  Street,  SW..  Room 
6402,  Washington  DC,  20590. 
Telephone  202-366-1213. 
SUPPLEMENTARY  INFORMATION:  As  a 
consequence  of  the  terrorist  attacks  on 
the  United  States  on  September  11, 
2001,  the  U.S.  commercial  aviation 
industry  suffered  severe  financial  losses. 
These  losses  placed  the  financial 
survival  of  many  air  carriers  at  risk. 
Acting  rapidly  to  preserve  the  continued 
viability  of  the  U.S.  air  transportation 
system.  President  Bush  and  Congress 
enacted  the  Air  Transportation  Safety 
and  System  Stabilization  Act  ("the 
Act"),  Public  Law  107-42. 

The  Act  provided  financial  assistance 
to  air  carriers  to  address  a  short-term 
liquidity  crisis  in  the  wake  of  the 
September  1 1  attacks.  This  primary 
objective  of  the  Act  was  clearly 
recognized  by  members  of  both  the 
House  and  Senate.  See,  for  example, 
statements  of  Representatives  Frost, 
Lampson.  Buyer.  Green  and  Dicks  (Daily 
Congressional  Record,  September  21, 
2001,  at  H5884-5891)  and  Senators 
Bond,  Hutchinson,  Rockefeller,  Boxer, 
McCain.  Feingold,  and  Domenici  (Daily 
Congressional  Record,  September  21, 
2001,  at  S9589— 9597).  The  Act 
provided  financial  assistance  in  two 
main  ways.  First,  the  Act  authorized  $5 
billion  in  compensation  to  air  carriers 
for  direct  and  incremental  losses 
incurred  as  a  result  of  the  September  11 
attacks.  Second,  the  Act  authorized  the 
issuance  of  up  to  $10  billion  in  loan 
guarantees  to  air  carriers.  This 
regulation  concerns  only  the  first  type  of 
financial  assistance.  The  latter  is 
covered  by  regulations  issued  on 
October  5,  2001  (66  FR  52270,  October 
12,  2001).  by  the  Office  of  Management 
and  Budget  (14  CFR  part  1300). 

Under  section  101{a)(2)(A-B)  of  the 
Act,  a  total  of  $5  billion  in 
compensation  is  provided  for  "direct 
losses  incurred  beginning  on  September 
11,  2001,  by  air  carriers  as  a  result  of 
any  Federal  ground  stop  order  issued  by 
the  Secretary  of  Transportation  or  any 
subsequent  order  which  continues  or 
renews  such  stoppage:  and  the 
incremental  losses  incurred  beginning 
September  1 1 ,  2001  and  ending 
December  31,  2001,  by  air  carriers  as  a 
direct  result  of  such  attacks."  The 
Department  of  Transportation  has 
already  disbursed  initial  estimated 
payments  of  nearly  S2.5  bilUon  of  the  $5 


billion  amount  that  Congress 
authorized,  using  procediues  set  forth  in 
the  Department's  Prograun  Guidance 
Letters  that  were  widely  distributed  and 
posted  on  the  Department's  web  site. 
These  payments  represent  about  one- 
half  of  the  sums  estimated  to  be  due  to 
air  carriers,  and  they  are  subject  to 
adjustment  and  audit.  Applicants  can 
still  receive  the  full  amounts  for  which 
they  are  eligible,  even  if  they  did  not 
apply  previously.  However,  all 
applicants  should  note  the  strict  14-day 
(general)  or  28-day  (air  taxi)  application 
deadlines,  as  explained  below. 

Section*by-Section  Analysis 

Section  330. 1     What  Is  the  Purpose  of 
This  Part? 

This  section  states  the  purpose  of  part 
330,  which  is  to  carry  out  the  statutory 
provisions  of  the  Act  with  respect  to 
compensating  air  carriers. 

Section  330.3    What  Do  the  Terms 
Used  in  This  Part  Mean? 

This  definitions  section  incorporates 
terms  ftom  the  Act  or  other  existing 
sources.  The  definition  of  "air  carrier" 
in  the  Act  refers  to  any  U.S.  air  carrier, 
as  defined  in  49  U.S.C.  40102.  This 
statutory  definition  is  "a  citizen  of  the 
United  States  undertaking,  by  any 
means,  directly  or  indirectly,  to  provide 
air  transportation."  This  definition 
includes  not  only  entities  that  operate 
aircraft  ("direct"  air  carriers)  but  also 
other  entities  that  are  involved  in  air 
transportation  but  do  not  operate 
aircraft  ("indirect"  air  carriers,  such  as 
freight  forwarders  and  some  public 
charter  operators).  As  noted  in  section 
330.11,  not  all  "air  carriers"  are  eligible 
for  compensation,  however. 

The  definitions  of  available  seat-miles 
(ASMs)  and  revenue  ton-miles  (RTMs) 
are  derived  from  the  air  carrier  reporting 
requirements  of  14  CFR  part  241.  We 
note  that,  under  the  statutory  formula  of 
section  103(b)(2)  of  the  Act,  combined 
cargo/passenger  flights  are  eligible  for 
compensation  only  on  the  basis  of 
ASMs.  Only  RTMs  flown  on  all-cargo 
freighter  aircraft  are  eligible  for 
compensation  on  the  basis  of  RTMs. 

The  definition  of  "air  taxi  operator"  is 
an  air  carrier,  other  than  a  commuter  air 
carrier,  that  holds  authority  under  14 
CFR  part  298  and  14  CFR  part  121  or 
135.  We  believe  that  the  Congress 
intended  that  air  taxis  be  eligible  for 
compensation,  as  long  as  they  are  able 
to  accurately  report  the  ASMs  they  have 
flown  or  the  RTMs  they  have 
transported,  as  well  as  clearly  document 
direct  and  incremental  losses  resulting 
from  the  attacks,  to  the  Department.  We 
are  including  provisions  in  the 
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regulation  to  facilitate  their 
participation  in  the  program.  At  the 
same  time,  we  understand  that  many  air 
taxi  companies  are  likely  to  have  flown 
relatively  few  ASMs  or  RTMs,  compared 
to  the  universe  of  ASMs  or  RTMs  flown 
by  the  entire  industry.  For  example,  in 
CY  2000,  the  industry  flew  over  973 
billion  ASMs.  Consequently,  the 
statutory  formula  may  result  in  very 
small  amounts  of  compensation  being 
'  payable  to  companies  that  fly  relatively 
few  ASMs. 

Section  330.5    What  Funds  Will  the 
Department  Distribute  Under  This  Part? 

The  Department  plans  to  disburse  the 
remaining  funds  available  imder  the  Act 
in  two  additional  installments.  In  the 
second  installment,  covered  by  the 
procedures  of  Part  330,  we  plan  to 
disbiuse  an  amount  that,  ctimulatively 
with  the  funds  we  have  already 
disbursed,  will  not  exceed  85  percent  of 
the  amoimt  authorized  for  carriers.  The 
Department  is  not  establishing,  in  this 
regulation,  a  specific  percentage  of 
authorized  funds  that  will  be  disbxused 
as  part  of  this  second  installment.  The 
Department  anticipates  having  a  clearer 
picture  of  the  collective  losses  of  air 
carriers  after  we  review  the  submissions 
from  carriers  under  this  rule. 

We  will  subsequently  establish  a 
uniform  across-the-bo^  percentage 
figure  that  will  determine  the 
percentage  of  authorized  funds  that  all 
eligible  carriers  will  receive  in  this 
second  installment.  The  Department 
wishes  to  avoid  any  situation  in  which 
a  carrier  is  "overpaid,"  resulting  in  oiu 
having  to  recoup  payments  from  a 
carrier. 

The  timing  of  the  third  installment 
must  comport  with  the  statutory 
directive  that  compensation  relate  to 
actual  losses  "incurred"  through  the 
end  of  Decembw  2001.  The  Department 
will  announce  at  a  later  date  the 
procedures  applicable  to  the  third 
installment. 

Section  330. 7    How  Much  of  An 
Eligible  Air  Carrier's  Estimated 
Compensation  Will  Be  Distributed 
Under  This  Part? 

Consistent  vtrith  section  330.5, 
individual  carriers  vnll  receive 
compensation  not  to  exceed  85  percent 
of  the  estimated  compensation  for 
which  they  demonstrate  that  they  are 
eligible,  ciunulatively  with  payments 
they  have  previously  received.  The 
amount  wUl  depend  on  the  percentage 
amount  of  total  available  compensation 
the  Department  determines  to  make 
available  through  this  second 
installment.  As  the  example  in  the  rule 
text  points  out,  a  carrier  that  had 


already  received  50  percent  of  the 
estimated  compensation  for  which  it  is 
eligible  would  receive  an  additional  35 
percent  as  part  of  the  second 
installment,  if  the  Department  had 
determined  that  all  carriers  would 
receive  85  percent  of  their  estimated 
compensation  through  the  second 
installment. 

We  emphasize  that  carriers  will  only 
receive  compensation  for  which  they 
demonstrate  they  are  eUgible.  To  be 
eligible  to  receive  any  compensation  at 
all,  an  air  carrier  must  demonstrate  to 
the  satisfaction  of  the  Department  that  it 
has  actually  incurred  direct  or 
incremental  losses  as  defined  in  the  Act. 
The  burden  of  proof  with  respect  to 
eligibility  rests  with  carriers  applying 
for  compensation. 

The  Department  is  retaining 
discretion  to  make  a  disbiu-sement  of 
funds  before  December  31,  2001,  to 
individual  carriers  of  the  full  amount  of 
compensation  for  which  they  are 
eligible  under  the  Act.  If  a  carrier  is  able 
to  demonstrate  to  the  satisfaction  of  the 
Department,  before  December  31,  2001, 
that  it  has  already  suffered  actual  losses 
that  exceed  the  formula  amount  of 
compensation  for  wl^ch  it  demonstrates 
and  doctunents  it  is  eligible  in 
accordance  with  the  requirements  set 
forth  in  this  rule,  the  Department  could 
disburse  the  complete  amount  of 
compensation  for  which  the  carrier  is 
eligible  under  the  statutory  formula 
without  waiting  for  December  31. 

A  carrier  which  requests 
disbursement  of  a  final  installment 
before  December  31,  2001  must  submit 
an  independent  auditor's  review  of  the 
reasonableness  and  accuracy  of  its  claim 
of  actual  losses  for  the  period  of  the 
claim,  a  forecast  for  the  same  period 
which  was  prepared  before  September 
11,  2001.  and  an  independent  auditor's 
review  of  the  reasonableness  and 
accuracy  of  its  forecasts  and  data.  The 
consideration  of  requests  for  final 
payment  before  December  31,  2001  is 
contingent  upon  the  Department's 
ability  to  establish  a  fixed, 
comprehensive  total  of  the  ASMs  and 
RTMs  flown  by  all  eligible  air  carriers 
during  the  relevant  period  to  be  used  as 
the  final  basis  for  the  total 
compensation  formula  for  all  eligible  air 
carriers  as  established  in  the  Act. 

Section  330.9    What  Are  the  Limits  on 
Compensation  to  Air  Carriers? 

This  section  restates  the  Act's 
provision  that  a  carrier  is  eligible  for  the 
lesser  of  its  direct  and  incremental 
losses,  as  defined  in  the  Act,  or  the 
amount  calculated  through  the 
following  formula,  set  forth  in  section 
103(b)(2)  of  the  Act: 


(2)  in  the  case  of — 

(A)  flights  involving  passenger-only  or 
combined  passenger  and  cargo 
transportation,  the  product  of — 

(i)  $4,500,000,000:  and 
(ii)  the  ratio  of— 

(I)  the  available  seat  miles  of  the  carrier  for 
the  month  of  August  2001  as  reported  to  the 
Secretary;  to 

(II)  the  total  available  seat  miles  of  all  such 
carriers  for  such  month  as  reported  to  the 
Secretary;  and 

(B)  flights  involving  cargo-only 
transportation,  the  product  of — 

(i)  $500,000,000;  and 
(ii)  the  ratio  of — 

(I)  the  revenue  ton  miles  or  other  auditable 
measure  of  the  air  carrier  for  cargo  for  the 
latest  quarter  for  which  data  is  available  as 
refKtrted  to  the  Secretary:  to 

(II)  the  total  revenue  ton  miles  or  other 
auditable  measure  for  all  such  air  carriers  for 
cargo  for  such  quarter  as  reported  to  the 
Secretary. 

If  any  air  carrier  receives  more 
compensation  than  it  demonstrates  to 
the  satisfaction  of  the  Department  that  it 
is  eligible  for  under  the  Act,  the  carrier 
will  be  required  to  repay  the  excess 
amount  to  the  Department. 

Section  330. 1 1  Which  Carriers  Are 
Eligible  To  Apply  for  Compensation 
Under  This  Part? 

Direct  air  carriers  that  engage  in  air 
transportation  operations,  including 
certificated  air  carriers,  commuter  air 
carriers,  and  air  taxis,  are  eligible  to 
apply  for  compensation.  Entities  that  are 
outside  the  definition  of  "air  carrier," 
such  as  foreign  air  carriers,  commercial 
operators,  travel  and  ticket  agents,  and 
general  aviation  operators  (including 
corporate  air  services  and  flight  training 
schools),  are  not. 

As  noted  above,  the  general  statutory 
definition  of  "air  carrier"  includes  both 
direct  and  indirect  air  carriers. 
However,  under  the  specific  statutory 
language  setting  forth  the  "Special  Rules 
for  Compensation."  we  believe  that 
Congress  intended  compensation  only 
for  those  entities  that  actually  operate 
"flights."  Moreover,  entities  that 
actually  fly  aircraft  were  the 
overwhelming  focus  of  the 
Congressional  discussion  of  the  purpose 
of  compensation  under  the  Act.  A 
reading  of  the  statute  to  extend 
compensation  payments  to  other  entities 
and  individuals  that  do  not  actually  fly 
aircraft  would  make  it  difficult,  if  not 
impossible,  to  distingiiish  among  the 
many  different  kinds  of  contractual 
arrangements  that  exist  for  providing  air 
transportation.  We  believe  that, 
although  a  variety  of  air  carriers  and 
other  entities  suffered  losses  as  a  result 
of  the  terrorist  attacks — public  charter 
operators,  travel  agents,  freight 
forwarders,  employees,  concessionaires. 
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etc. — Congress  limited  the  Act  to 
provide  financial  assistance  to  help 
keep  air  carriers  that  actually  operate 
flights  flying. 

Congress  designed  the  compensation 
system  of  §  102(b)(2)  consistent  with  its 
intent  in  this  regard.  The  Act  provides 
that  air  carriers  would  be  eligible  to 
receive  the  lesser  of  the  amount  of  their 
direct  and  incremental  losses  or  an 
amount  calculated  by  using  the 
statutory  formula.  Any  air  carrier,  direct 
or  indirect,  may  be  able  to  demonstrate 
direct  and  incremental  losses.  However, 
unless  the  amount  of  compensation  that 
would  be  payable  to  an  air  carrier  under 
the  statutory  formula  can  be  calculated, 
there  is  no  way  of  implementing 
Congress'  direction  that  the  lesser  of 
direct  and  incremental  losses  on  one 
hand,  or  the  formula-based  payment  on 
the  other,  be  payable  to  the  air  carrier. 

The  Act  does  not  permit  the 
Department  to  disbiirse  compensation 
based  solely  on  a  showing  of  direct  and 
incremental  losses,  absent  the 
application  of  the  formula.  Doing  so 
could  permit  a  carrier  to  receive  a 
greater  amouint  of  compensation  than 
that  to  which  the  Act  entitles  it  (i.e., 
because  there  would  be  no  formula 
"cap"  to  limit  the  amoimt  of 
compensation  below  the  amount  of 
direct  and  incremental  damages).  Such 
a  result  would  be  inconsistent  with  the 
Department's  task  of  implementing  the 
Act  responsibly  in  accordance  with  the 
intent  of  Congress. 

With  respect  to  carriers  providing 
"flights  involving  passenger-only  or 
combined  passenger  and  cargo 
transportation"  (emphasis  added),  the 
formula  is  calculated  based  on  a  ratio 
involving  an  individual  carrier's  ASMs, 
as  reported  to  the  Secretary,  to  those  for 
all  such  carriers.  Indirect  air  carriers 
(e.g.,  public  charter  operators)  do  not 
report  ASMs  to  the  Department  under 
14  CFR  parts  241  or  298.  Since  they  do 
not  operate  aircraft,  they  cannot  be  said 
to  have  ASMs  of  their  own  at  all. 
Indeed,  the  regulatory  definition  of 
"available  seat-miles"  refers  in  part  to 
"the  aircraft  miles  flown  on  each  flight 
stage"  (emphasis  added),  and  indirect 
air  carriers  do  not  "fly"  miles  on  flight 
stages.  Any  ASMs  that  these  indirect  air 
carriers  might  calculate  would  be 
duplicative  of  direct  air  carrier  ASMs. 
For  these  reasons,  we  believe  that  the 
formula  cannot  be  calculated  for 
indirect  air  carriers,  who  are  therefore 
ineligible  to  receive  compensation.  This 
is  consistent  with  Congress'  focus  on 
providing  compensation  to  carriers  who 
actually  operate  aircraft. 

For  carriers  providing  "flights 
involving  cargo-only  transportation" 
(emphasis  added),  the  Act  calculates  the 


formula  in  a  similar  way,  with  the  basic 
measure  being  RTMs  reported  to  the 
Department  under  14  CFR  part  291.  The 
same  points  made  above  with  respect  to 
passenger-only  or  combined  passenger/ 
cargo  carriers  apply  to  cargo  carriers  as 
well.  An  indirect  air  carrier  in  the  cargo 
transportation  field,  such  as  an  air 
freight  forwarder,  does  not  operate 
flights  with  aircraft  and  neither 
generates  nor  reports  RTMs.  Revenue 
ton-miles  are  defined  as  a  ton  of  revenue 
traffic  "transported"  one  mile,  not 
"placed"  or  "contracted  for."  Any  RTMs 
it  would  report  would  necessarily 
duplicate  those  of  the  direct  air  carrier 
that  actually  operated  the  flights 
involved.  Indeed,  an  air  freight 
forwarder  could  reasonably  be  viewed 
as  a  purchaser,  rather  than  a  provider, 
of  air  transportation  services. 

This  interpretation  is  also  consistent 
with  the  general  purposes  of  the  Act.  To 
the  extent  that  the  compensation 
program  helps  direct  air  carriers  remain 
operating,  indirect  air  carriers  such  as 
air  freight  forwarders  clearly  benefit. 
Paying  compensation  to  indirect  air 
carriers  would  reduce  the  funds 
available  to  direct  air  carriers,  making  it 
more  likely  that  dirpct  air  carriers  would 
not  get  all  of  the  compensation  that 
would  otherwise  be  payable  to  them. 
This  coidd  contribute  to  failures  of 
direct  air  carriers  that,  in  turn,  would 
harm  the  interests  of  indirect  air 
carriers. 

Section  330. 13    If  An  Air  Carrier 
Received  Compensation  Under  the  Act 
Previously,  Does  it  Have  To  Apply  Now? 

Section  330. 15    If  An  Air  Carrier  Did 
Not  Apply  for  Compensation  Under  the 
Act  Previously,  May  it  Apply  For  the 
First  Time  Now? 

Section  330. 1 7    Must  An  Air  Carrier 
Apply  for  Compensation  Under  This 
Part  Now  To  Be  Eligible  for  Funds  That 
Will  Be  Distributed  in  the  Future? 

These  three  related  sections  make  a 
series  of  important  points  that  air 
carriers  should  understand.  All  air 
carriers  who  want  compensation  under 
the  Act  must  apply  under  this  rule.  This 
includes  carriers  who  previously 
applied  for  and  received  funds  from  the 
first  installment.  A  carrier  who  received 
funds  imder  the  first  installment  must 
submit  an  application  under  this  rule 
even  if  it  does  not  intend  to  seek  further 
compensation.  If  a  carrier  did  not  apply 
for  funds  from  the  first  distribution,  it 
can  apply  now.  Application  under  this 
part  is  mandatory,  not  only  for  carriers 
which  wish  to  receive  this  second 
installment  of  compensation,  but  also 
from  the  third  instalment  of  funds  to  be 
distributed  next  year. 


Section  330.21     When  Must  Air  Carriers 
Apply  for  Compensation? 

Section  330.23    To  What  Address  Must 
Air  Carriers  Send  Their  Applications? 

Section  330.25    What  Are  the 
Components  of  An  Air  Carrier's 
Application  for  Compensation? 

These  sections  give  air  carriers,  other 
than  air  taxis,  14  days  from  the  effective 
date  of  the  rule  to  ensure  that  their 
complete  applications  reach  the 
Department.  In  order  to  facilitate  the 
participation  of  air  taxis,  the  regulation 
provides  them  28  days.  These  are  firm 
deadlines.  Unless  a  carrier  can 
demonstrate  to  the  satisfaction  of  the 
Department  that  extremely  imusual 
extenuating  circumstances,  completely 
beyond  its  control,  prevented  it  from 
making  a  timely  submission,  the 
Department  will  not  accept  a  late 
submission. 

Likewise,  the  use  of  the  address  stated 
in  the  rule  is  mandatory.  The 
Department  will  not  accept  applications 
sent  elsewhere.  In  addition,  applications 
must  be  in  hard  copy.  Faxes  and  e-mails 
are  not  acceptable,  because  of  the 
difficulties  they  create  in  handling  large 
volumes  of  dociunents.  In  discussions 
with  DOT  staff,  many  carriers  have 
indicated  their  intention  to  hand-carry 
applications  to  the  Department.  The 
Department  will  make  arrangements  to 
receive  such  packages  in  a  way 
consistent  with  ciurent  Departmental 
office  security  procedures.  Applications 
also  must  be  complete,  containing  all 
the  required  information.  The 
Department  will  not  accept  incomplete 
applications. 

Section  330.27    What  Information  Must 
Certificated  and  Commuter  Air  Carriers 
Submit? 

Section  330.29    What  Information  Must 
Air  Taxi  Operators  Submit? 

Forms  330-A,  330-B,  and  330-C  on 
which  carriers  must  submit  data  to 
support  their  applications,  are  found  in 
the  Appendices  to  part  330.  Carriers 
should  note  that  forms  for  certificated 
and  commuter  passenger  and 
combination  passenger/cargo  carriers 
are  found  in  Appendix  A,  forms  for 
certificated  cargo  carriers  are  foimd  in 
Appendix  B,  and  forms  for  air  taxis  are 
found  in  Appendix  C.  Certificated  and 
commuter  carriers  which  operate  both 
passenger/combination  aircraft  and  all- 
cargo  aircraft  and  routinely  report  to  the 
Department  ASMs  and  RTMs  separately 
for  both  types  of  flights  and  which  are 
seeking  compensation  on  both  an  ASM 
and  an  RTM  basis  must  submit  both  sets 
of  forms  in  Appendices  A  and  B  to  seek 
compensation  on  both  an  ASM  and 
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RTM  basis.  Financial  and  operational 
data  (both  actual  and  forecasted)  must 
be  disaggregated  and  correlate 
exclusively  to  one  or  the  other  type  of 
operation. 

In  submitting  the  information  on 
these  forms,  carriers  must  report  total 
net  income  after  taxes,  based  on 
application  of  standard  corporate 
income  tax  rates,  as  well  as  other 
financial  information.  The  Department 
has,  however,  tentatively  determined  to 
accept  applications  for  compensation  of 
losses  calculated  on  the  basis  of  pre-tax 
data.  The  rationale  for  this  tentative 
determination  is  that  the  Act  is  intended 
to  compensate  air  carriers  for  losses 
related  to  their  actual  operations, 
realized  prior  to  taxation.  Under  the 
Act,  compensation  received  is  taxable 
income,  "rhe  Act  subjects  this  income  to 
taxation  at  the  end  of  the  fiscal  year 
when  air  carriers  compute  their 
corporate  taxes,  as  they  would  had  the 
carrier  earned  that  income  from  the 
marketplace  if  the  terrorist  attacks  had 
not  occurred.  In  addition,  we  believe 
that  this  approach  avoids  prejudice  to 
eligible  air  carriers  based  on  their  varied 
tax  positions.  Actual  losses  must  be  net 
of  savings  on  a  niunber  of  items, 
however  [e.g.,  fuel  consumption, 
reductions  in  staff). 

Section  330.31  What  Data  Must  Air 
Carriers  Submit  Concerning  ASMs  or 
RTMs? 

There  are  three  points  in  this  section 
that  the  Department  wishes  to 
emphasize.  First,  since  the  statute  relies 
on  ASMs  and  RTMs  "reported  to  the 
Secretary"  (§  103(b)(2)  of  the  Act),  we 
must  rely  on  the  reports  of  these 
statistics  already  made  to  the 
Department.  Carriers  are  not  at  liberty  to 
modify  their  reports,  except  as  directed 
by  the  Department  (e.g.,  to  correct  over- 
reported  data)  and  to  avoid  double 
counting  or  the  reporting  of  activity  by 
code-sharing  or  alliance  partners. 

Second,  we  recognize  that,  unlike 
certificated  and  commuter  air  carriers 
that  file  Form  41  or  part  298-C  reports, 
air  taxis  do  not  routinely  file  with  the 
Department  ASM  or  RT^  reports  or 
traffic,  financial,  and  other  operational 
data.  The  Department  is  therefore 
requiring  additional  information  from 
air  taxis  that  is  necessary  to  verify  their 
claims  for  compensation.  We  are  asking 
such  carriers  to  provide  information 
about  their  operations  with  their 
applications  for  compensation  which 
will  allow  for  a  calciilation  of  ASMs  or 
RTMs,  consistent  with  Bureau  of 
Transportation  Statistics  (BTS) 
requirements  and  guidance  (see  14  CFR 
part  298).  If  there  are  any  direct  air 
carriers,  other  than  air  taxis,  that 


legitimately  have  not  submitted  ASMs 
or  RTMs  to  the  Department,  they  would 
also  have  to  provide  such  information. 

Any  air  carrier  that  calculates  its 
ASMs  or  RTMs  in  connection  with  its 
applications  must  certify  under  penalty 
of  law  that  the  calculation  is  accurate 
and  must  fully  "show  its  work"  (i.e., 
submit  the  data  and  assimiptions  on 
which  the  calculation  is  based  and 
describe  how  the  result  was  reached). 
The  Department  provides  more  detailed 
guidance  on  the  form  in  Appendix  C. 
The  Department,  after  reviewing  such 
submissions,  has  the  discretion  to 
modify  or  reject  the  carrier's  calculation. 

Third,  we  have  been  asked  how  the 
Department  views  the  situation  of 
carriers  that  operate  imder  "wet-lease" 
arrangements.  In  a  wet  lease,  a  carrier 
(the  "lessor")  leases  its  aircraft  and  crew 
to  another  carrier  (the  "lessee")  for  an 
operation.  The  question  arises  as  to 
whether  the  lessor  or  the  lessee  can 
claim  the  ASMs  or  RTMs  resulting  bom 
the  operation  for  purposes  of  an 
application  for  compensation. 

"The  statute  bases  the  compensation 
formula  on  ASMs  or  RTMs  "as  reported 
to  the  Secretary."  Consequently,  die 
Department  believes  that  the  lessor  can 
appropriately  claim  the  ASMs  or  RTMs 
resulting  from  an  operation  only  when 
that  is  how  the  ASMs  or  RTMs  were 
reported  to  the  Department,  in 
accordance  with  BTS  regulations  and 
guidance.  Under  14  CFR  241.25, 
Appendix,  (m)(2)(ii),  "Wet-lease 
arrangements  shall  be  reported  by  the 
lessee  as  though  the  leased  aircraft  and 
crew  were  part  of  the  lessee's  own 
fleet."  BTS  discussed  this  requirement 
in  Office  of  Airline  Information 
Accounting  and  Reporting  Directive  No. 
217.  issued  July  28. 1997.  This  BTS 
guidance  document  stated  the 
following: 

Under  the  Form  41  and  T-lOO  traffic 
reporting  systems,  wet-lease  operations  are 
reported  by  a  lessee  as  though  the  leased 
aircraft  and  crew  were  a  part  of  the  lessee's 
own  fleet  and  crew,  [citation  to  §241.25 
omitted)  This  principle  removes  the 
uncertainty  of  which  carrier,  the  lessee  or  the 
lessor,  reports  the  detailed  traffic  and 
financial  information  from  a  wet-lease 
arrangement,  and  precludes  two  carriers 
reporting  the  same  traffic  movement  while 
assuring  that  the  traffic  is  reported  by  one 
carrier.  This  principle  also  applies  for  wet- 
lease  operations  involving  commuter  air 
carriers. 

This  approach  is  consistent  with  the 
Act  and  other  provisions  of  this 
regulation. 

We  are  aware  that  section 
102(b)(2)(B)(ii)  of  the  Act  provides  that 
the  formula  calculation  is  to  be  based  on 
"revenue  ton-miles  or  other  auditable 


measure  of  the  air  carrier  for  the  latest 
quarter  for  which  data  is  available  as 
reported  to  the  Secretary"  (emphasis 
added).  Neither  the  language  of  the 
statute  nor  its  legislative  history 
provides  any  information  on  what  such 
an  "other  auditable  measure"  would  be. 
To  fulfill  the  purpose  of  the  statutory 
formula,  such  a  measure  would  have  to 
be  readily  verifiable,  could  not  be 
duplicative  of  RTMs  reportable  by  direct 
air  carriers,  and  would  have  to  be 
comparable  to  RTMs  so  that  it  could  be 
part  of  the  basis  for  the  formula  "cap" 
on  the  compensation  payable  to  a  carrier 
for  its  direct  and  incremental  losses. 
The  Department  also  believes  that  any 
"other  auditable  measure"  would  have 
to  be  a  measure  applicable  to  air  carriers 
for  cargo  generally.  It  would  not  be 
feasible  to  attempt  to  make  the 
comparison  referred  to  above  on  the 
basis  of  individual,  carrier-specific 
measures. 

The  language  of  the  statute  requires 
the  Department  to  apply  such  an  "other 
auditable  measure"  in  tbe  same  way 
that  it  applies  RTMs  that  are  "reported 
to  the  Secretary."  It  may  be  possible,  for 
example,  that  a  calculation  of  RTMs, 
based  on  auditable  information 
regarding  flights  actually  flown  by  the 
air  carrier  and  prepared  in  accordance 
with  Bureau  of  Transportation  Statistics 
regulations  and  guidance,  but  that  were 
not  required  to  be  reported  to  the 
Secretary,  could  meet  these  criteria.  On 
the  other  hand,  for  example,  financial 
data  evidencing  losses,  without  regard 
to  RTMs  actually  flown  by  the  air 
carrier,  are  clearly  not  such  a  measure. 
The  Department  will  review  comments 
that  propose  "other  auditable  measures" 
and  could,  if  warranted,  add  language  to 
this  rule  permitting  submissions  by 
cargo  carriers  who  actually  operate 
aircraft  based  on  such  measures,  if  they 
meet  the  criteria  discussed  above. 
Because  the  Department  does  not  now 
know  of  specific  "other  auditable 
measures"  that  meet  the  criteria  for  such 
a  measure,  however,  we  are  not 
including  any  provisions  to  this  effect  in 
today's  rule. 

Section  330.33  Must  Carriers  Certify 
the  Truth  and  Accuracy  of  Data  They 
Submit? 

This  section  provides  the  form  of  a 
certification  that  the  Chief  Executive 
Officer.  Chief  Financial  Officer,  or  Chief 
Operating  Officer,  or  equivalent  official, 
of  a  carrier  must  make  with  respect  to 
applications  for  compensation  and 
participation  in  the  compensation 
program. 
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Section  330.35     What  Records  Must 
Carriers  Retain? 

Section  330.37    Are  Air  Carriers  That 
Participate  in  This  Program  Subject  To 
Audit? 

In  order  to  maintain  the  Department's 
ability  to  audit  the  compensation 
program,  we  must  require  air  carriers  to 
retain  a  signiBcant  amount  of 
information  for  review  by  the 
Department  (including  the  Office  of 
Inspector  General),  the  Comptroller 
General,  or  other  Federal  agencies. 

Carriers  will  have  to  provide  an 
independent  auditor's  review  of  their 
forecasts  before  becoming  eligible  for 
the  Bnal  installment  of  compensation. 
We  also  want  air  carriers  to  be  aware 
that,  before  becoming  eligible  to  receive 
payment  from  the  Bnal  installment  of 
compensation  under  the  Act,  they  must 
report  to  the  Department  actual  losses 
for  the  period  September  11,  2001 — 
December  31,  2001  that  are  the  result  of 
the  terrorist  attacks. 

Carriers  that  can  demonstrate  and 
document  to  the  Department's 
satisfaction  that  they  suffered  actual 
losses  before  December  31,  2001  that 
exceed  the  formula  amount  of 
compensation  may  request  a  final 
installment  in  CY  2001  subject  to  the 
terms  and  conditions  discussed  in 
connection  with  §  330.7  above.  Carriers 
will  have  to  support  these  reports  of 
losses  with  audited  financial  statements 
or,  for  carriers  who  do  not  normally 
prepare  audited  financial  statements, 
relevant  tax  records  and  supporting 
documents.  In  addition,  the  Department 
may  require  the  carrier  to  provide 
whatever  documents  or  other 
supporting  data  are  necessary  to  verify 
the  carriers'  reported  losses.  All  claims 
by  carriers  are  subject  to  audit  both  by 
the  Department  (including  the  Office  of 
Inspector  General),  the  Comptroller 
General,  or  other  Federal  agencies. 

Regulatory  Analyses  and  Notices 

This  rule  is  an  economically 
significant  rule  under  Executive  Order 
12886,  since  it  will  facilitate  the 
distribution  of  more  than  a  billion 
dollars  into  the  economy  during  the  12- 
month  period  following  its  issuance. 
Because  of  the  need  to  move  quickly  to 
provide  compensation  to  air  carriers  for 
the  purpose  of  maintaining  a  safe, 
efficient,  and  viable  commercial 
aviation  system  in  the  wake  of  the 
events  of  September  1 1 ,  2001 .  we  are 
not  required  to  provide  an  assessment  of 
the  potential  cost  and  benefits  of  this 
regulatory  action.  The  Department  has 
determined  that  this  rule  is  being  issued 
in  an  emergency  situation,  within  the 
meaning  of  Section  6(a)(3)(D)  of 


Executive  Order  12866.  However,  this 
impact  is  expected  to  be  a  favorable  one: 
making  these  funds  available  to  air 
carriers  to  compensate  them  for  losses 
resulting  from  the  terrorist  attacks  of 
September  1 1 .  In  accordance  with 
Section  6(a)(3)(D),  this  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  a  brief  review. 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this 
rulemaking  under  5  U.S.C.  553,  we  are 
not  required  to  prepare  a  regulatory 
flexibility  analysis  under  5  U.S.C.  604. 
However,  we  do  note  that  this  rule  may 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Among  the  entities  in  question  are  air 
taxis,  as  well  as  some  commuters  and 
small  certificated  air  carriers.  In 
analyzing  small  entity  impact  for  ' 
purposes  of  the  Regulatory  Flexibility 
Act,  we  believe  that,  to  the  extent  that 
the  rule  impacts  small  air  carriers,  the 
impact  will  be  a  favorable  one,  since  it 
will  consist  of  receiving  compensation. 
We  have  facilitated  the  participation  of 
small  entities  in  the  program  by 
allowing  a  longer  application  period  for 
air  taxis,  which  are  generally  the 
smallest  carriers  covered  by  this  rule 
and  which  do  not  otherwise  report 
traffic  or  financial  data  to  the 
Department.  The  Department  has  also 
concluded  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  consultation  requirements 
of  Executive  Order  13132. 

We  are  making  this  rule  effective 
immediately,  without  prior  opportimity 
for  public  notice  and  comment.  Because 
of  the  need  to  move  quickly  to  provide 
compensation  to  air  carriers  for  the 
purpose  of  maintaining  a  safe,  efficient, 
and  viable  conmiercial  aviation  system 
in  the  wake  of  the  events  of  September 
1 1 ,  2001 ,  prior  notice  and  comment 
would  be  impractical,  unnecessary,  and 
contrary  to  the  public  interest. 
Consequently,  prior  notice  and 
comment  under  5  U.S.C.  553  and  delay 
of  the  effective  date  under  5  U.S.C.  801, 
et.  seq,  are  not  being  provided.  On  the 
same  basis,  we  have  determined  that 
there  is  good  cause  to  make  the  rule 
effective  immediately,  rather  than  in  30 
days.  We  are  providing  for  a  14-day 
comment  period  following  publication 
of  the  rule,  however.  The  Department 
will  subsequently  respond  to  comments 
we  receive. 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA), 
specifically  the  application  documents 
that  air  carriers  must  submit  to  the 
Department  to  obtain  compensation. 
The  title,  description,  and  respondent 
description  of  the  information 


collections  are  shown  below  as  well  as 
an  estimate  of  the  annual  recordkeeping 
and  periodic  reporting  burden.  Included 
in  the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Procedures  (and  Forms)  for 
Compensation  of  Air  Carriers. 

Need  for  Information :  The 
information  is  required  to  administer 
the  requirements  of  the  Act. 

Use  of  Information:  The  Department 
of  Transportation  would  use  the  data 
submitted  by  the  air  carriers  to 
determine  each  carrier's  compensation 
for  direct  losses  suffered  as  a  result  of 
any  Federal  ground  stop  order  and 
incremental  losses  beginning  September 
11,  2001,  and  ending  December  31, 
2001,  resulting  from  the  September  11, 
2001,  terrorist  attacks  on  the  United 
States  as  defined  in  the  Act. 

Frequency:  For  this  final  rule,  the 
Department  will  collect  the  information 
once,  with  air  carriers  reporting  on 
Forms  330-A,  330-B,  and  330-C. 

Respondents:  The  respondents 
include  an  estimated  430  air  carrier 
applicants.  This  number  is  based  on  an 
estimate  of  300  air  taxis  (about  twice  as 
many  as  have  contacted  the  Department 
to  date  in  connection  with  this  program) 
and  130  other  carriers  choosing  to 
submit  applications. 

Burden  Estimate:  Total  air  carrier 
burden  of  $146,000  based  on  total 
burden  hours  of  5,320  for  430  applicants 
and  a  weighted  average  cost  per  hour  of 
$27.44. 

Form(s):  The  data  would  be  collected 
on  Forms  330-A,  330-B,  and  330-C  as 
shown  in  the  Appendices  to  this  rule. 

Average  Burden  Hours  per 
Respondent:  A  weighted  average  of  12.4 
hours  per  application. 

The  Office  of  Management  and  Budget 
has  approved  this  information 
collection  on  an  emergency  basis,  with 
Control  Number  2105-0546. 

List  of  Subjects  in  14  CFR  Part  330 

Air  carriers.  Grant  programs — 
transportation.  Reporting  and 
recordkeeping  requirements. 

Issued  this  24th  day  of  October,  2001.  at 
Washington,  DC. 
Read  C.  Van  De  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  adds  a  new 
part  330  to  Title  14,  Code  of  Federal 
Regulations,  to  read  as  follows: 
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PART  330— PROCEDURES  FOR 
COMPENSATION  OF  AIR  CARRIERS 

Sec. 

Subpart  A— General  Provisions 

330.1     What  is  the  purpose  of  this  part? 
330.3    What  do  the  terms  used  in  this  part 

mean? 
330.5    What  funds  will  the  Department 

distribute  under  this  part? 
330.7    How  much  of  an  eligible  air  carrier's 

estimated  compensation  will  be 

distributed  under  this  part? 
330.9    What  are  the  limits  on  compensation 

to  air  carriers? 
330.11    Which  air  carriers  are  eligible  to 

apply  for  compensation  under  this  part? 
330.13    Ifanair  carrier  received 

compensation  under  the  Act  previously, 

does  it  have  to  apply  now? 
330.15    If  an  air  carrier  did  not  apply  for 

compensation  under  the  Act  previously, 

may  it  apply  for  the  first  time  now? 
330.17    Must  an  air  carrier  apply  for 

compensation  under  this  part  now  to  be 

eligible  for  funds  that  will  be  distributed 

in  the  future? 

Subpart  B— Application  Procedures 

330.21     When  must  air  carriers  apply  for 

compensation? 
330.23    To  what  address  must  air  carriers 

send  their  applications? 
330.25    What  are  the  components  of  an  air 

carrier's  application  for  compensation? 
330.27    What  information  must  certificated 

and  commuter  air  carriers  submit? 
330.29    What  information  must  air  taxi 

operators  submit  on  Form  330-C? 
330.31     What  data  must  air  carriers  submit 

concerning  ASMs  or  RTMs? 
330.33    Must  carriers  certify  the  truth  and 

accuracy  of  data  they  submit? 
330.35    What  records  must  cartiers  retain? 
330.37    Are  carriers  which  participate  in 

this  program  subject  to  audit? 
Appendix  A  to  Part  330 — Forms  for 

Certificated  and  Commuter  Air  Carriers 
Appendix  B  to  Part  330 — Forms  for 

Certificated  Cargo  Carriers 
Appendix  C  to  Part  330 — Forms  for  Air  Taxi 

Operators 

Authority:  Pub.  L.  107-42, 115  Stat.  230 
(49  U.S.C.  40101  note). 

Subpart  A— General  Provlsione 

§330.1    What  is  ttte  purpose  of  ttiis  part? 

The  purpose  of  this  part  is  to  establish 
procedures  to  implement  section 
101(a)(2)  of  the  Air  Transportation 
Safety  and  System  Stabilization  Act 
("the  Act"),  Public  Law  107-42, 115 
Stat.  230  (49  U.S.C.  40101  note).  This 
statutory  provision  is  intended  to 
compensate  air  carriers  for  direct  losses 
incurred  as  a  result  of  the  Federal 
ground  stop  order  issued  by  the 
Secretary  .of  Transportation,  and  any 
subsequent  orders,  following  the 
terrorist  attacks  of  September  11,  2001, 
and  incremental  losses  inoirred  bom 
September  11  through  December  31, 
2001,  as  the  result  of  those  attacks. 


S  330.3    What  do  the  terms  used  in  this  part 
mean? 

The  following  terms  apply  to  this 
part: 

Air  carrier  means  any  U.S.  air  carrier, 
as  defined  in  49  U.S.C.  40102. 

Air  taxi  operator  means  an  air  carrier, 
other  than  a  commuter  air  carrier,  that 
holds  authority  issued  under  14  CFR 
part  298  and  14  CFR  part  121  or  part 
135. 

Available  seat-miles  (ASMs)  means 
the  aircraft  miles  flown  on  each  flight 
stage  by  an  air  carrier  multiplied  by  the 
number  of  seats  available  for  revenue 
use  on  that  stage. 

Certificated  air  carrier  means  an  air 
carrier  holding  a  certificate  issued  under 
49  U.S.C.  41102  or  41103. 

Commuter  air  carrier  means  an  air 
carrier  as  defined  in  14  CFR  298.2(e) 
that  holds  a  commuter  air  carrier 
authorization  issued  under  49  U.S.C. 
41738. 

Incremental  loss  means  a' loss 
incurred  by  an  air  carrier  in  the  period 
of  September  11,  2001 — December  31, 
2001,  as  a  result  of  the  terrorist  attacks 
on  the  United  States  of  September  11, 
2001.  It  does  not  include  any  loss  that 
would  have  been  incurred  if  the  terrorist 
attacks  on  the  United  States  of 
September  11,  2001,  had  not  occurred. 

Revenue  ton-miles  (RTMs)  means  the 
aircraft  miles  flown  on  each  flight  stage 
by  the  air  carrier  multiplied  by  the 
number  of  tons  of  revenue  cargo 
transported  on  that  stage.  For  purposes 
of  this  part,  RTMs  include  only  those 
resulting  from  all-cargo  flights  flown  by 
the  air  carrier  submitting  the  claim  for 
compensation. 

S  330.5    What  funds  will  the  Department 
distribute  under  this  part? 

Through  the  regulations  in  this  part, 
the  Department  is  distributing 
compensation  not  to  exceed  85  percent 
of  the  total  funds  available, 
ciunulatively  with  funds  distributed 
previously. 

1330.7    How  much  of  an  eligible  air 
carrier's  estimated  compensation  will  be 
distributed  under  this  part? 

(a)  If  you  are  an  eligible  air  carrier  that 
has  not  previously  received 
compensation  under  the  Act,  you  will 
receive  compensation  not  to  exceed  85 
percent  of  the  compensation  for  which 
you  demonstrate  you  are  eligible  under 
the  Act. 

(b)  If  you  are  an  eligible  air  carrier 
that  has  previously  received 
compensation  under  the  Act,  you  will 
receive  compensation  not  to  exceed  85 
percent  of  the  estimated  compensation 
for  which  you  demonstrate  you  are 
eligible  imder  the  Act,  less  the  amount 


of  estimated  compensation  you  received 
previously.  For  example,  suppose  you 
have  already  received  50  percent  of  the 
estimated  compensation  for  which  you 
are  eligible.  If,  under  this  part,  the 
Department  determined  that  all  carriers 
would  receive  85  percent  of  the 
compensation  for  which  they  are 
eligible  as  part  of  the  second  installment 
of  compensation,  your  payment  for  the 
second  installment  would  be  an 
additional  35  percent  of  the  estimated 
compensation  for  which  you  are  eligible 
under  the  Act. 

(c)  If,  as  an  air  carrier,  you  are  able  to 
submit  data,  subsequent  to  your 
application  under  this  part  but  before 
December  31,  2001,  demonstrating  and 
documenting  conclusively  that  you  have 
incurred  actual  losses  as  defined  in 
section  101(a)(2)  of  the  Act  that  exceed 
the  amount  of  compensation  for  which 
you  demonstrate  you  are  eligible  under 
the  formula  of  section  103(b)(2)  of  the 
Act,  the  Department  may  disburse  to 
you,  without  waiting  for  a  submission  in 
Calendar  Year  (CY)  2002,  the  remainder 
of  the  formula  amount  of  compensation 
for  which  you  are  eligible.  A  carrier  that 
requests  a  final  installment  before 
December  31,  2001  must  submit  an 
independent  auditor's  review  of  the 
reasonableness  and  accuracy  of  its  claim 
of  actual  losses  for  the  period  of  the 
claim,  a  forecast  for  the  same  period 
which  was  prepared  before  September 
11,  2001,  and  an  independent  auditor's 
review  of  the  reasonableness  and 
accuracy  of  its  forecasts  and  data.  The 
consideration  of  requests  for  final 
payment  before  December  31,  2001  is 
contingent  upon  the  establishment  by 
the  Department  of  a  fixed 
comprehensive  universe  of  ASMs  and 
RTMs  for  all  eligible  air  carriers  to  be 
used  as  the  basis  of  the  final 
compensation  formula  for  all  eligible  air 
carriers  as  established  in  the  Act. 

{330.9    What  are  the  limits  on 
compensation  to  air  carriers? 

(a)  You  are  eligible  to  receive 
compensation  equaling  the  lesser  of 
your  direct  and  incremental  losses  or 
the  amount  calculated  by  the  formula 
set  forth  in  section  103(b)(2)  of  the  Act. 

(b)  In  the  event  that  the  compensation 
for  which  we  determine  you  are  finally 
eligible  as  provided  in  paragraph  (a)  of 
this  section  is  less  than  the  amount  the 
Department  has  disbursed  to  you,  you 
are  required  to  repay  the  excess  amount 
to  the  Department. 

S  330.1 1    Which  carriers  are  eligible  to 
apply  for  compensation  ur>der  this  part? 

(a)  If  you  are  a  certificated  air  carrier, 
a  commuter  air  carrier,  or  an  air  taxi, 
you  are  eligible  to  apply  for 
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compensation  under  Subpart  B  of  tbis 
part. 

(b)  If  you  are  an  air  freight  forwarder 
(as  described  in  14  CFR  part  296), 
public  cbarter  operator  (as  described  in 
14  CFR  part  380).  or  other  indirect  air 
carrier  (such  as  a  contract  bulk  fare 
operator),  you  are  eligible  to  apply  for 
compensation  under  this  part. 

(c)  If  you  are  a  foreign  air  carrier, 
commercial  operator,  flying  club, 
fractional  owner,  general  aviation 
operator,  ^ed  base  operator,  flight 
school,  or  ticket  agent,  you  are  not 
eligible  to  apply  for  compensation 
under  this  part. 

%  330.1 3    If  an  air  carrier  received 
compensation  under  ttie  Act  previously, 
does  it  have  to  apply  now? 

Yes,  if,  as  an  air  carrier,  you 
previously  received  compensation 
under  section  101(a)(2)  of  the  Act,  you 
must,  in  all  cases,  submit  an  application 
under  this  part.  You  must  do  so  even  if 
you  are  not  seeking  additional 
compensation. 

f  330.1 5    If  an  air  carrier  did  not  apply  for 
compensation  under  the  Act  previously, 
may  it  apply  for  ttie  first  time  now? 

Yes,  if  you  are  an  air  carrier  that  did 
not  apply  for  compensation  previously 
imder  the  Act,  you  may  apply  for  the 
first  time  under  this  part. 

§  330.17    Must  an  air  carrier  apply  for 
compensation  urtder  this  part  now  to  be 
eligible  for  funds  ttiat  will  t>e  distributed  in 
the  future? 

Yes,  as  an  air  carrier,  you  must  apply 
under  this  part  to  be  eligible  to  receive 
funds  from  the  second  and  third 
installments  of  compensation.  If  you  do 
not  apply  under  this  part,  you  will  not 
be  eligible  to  receive  funds  distributed 
in  this  or  subsequent  installments 
including  those  distributed  in  CY  2002. 

SubfMrt  B — Application  Procedures 

§  330.21    WIten  must  air  carriers  apply  for 
compensation? 

(a)  If  you  are  an  eligible  air  carrier 
other  than  an  air  taxi,  you  must  ensure 
that  your  application  for  compensation 
reaches  the  Department  by  no  later  than 
close  of  business  November  13.  2001. 

(b)  If  you  are  an  eligible  air  taxi,  you 
must  ensure  that  your  application  for 
compensation  reaches  the  Department 
by  no  later  than  close  of  business 
November  26.  2001. 

(c)  If  you  do  not  meet  the  applicable 
deadline  for  submitting  your  application 
for  compensation,  the  Department  will 
not  accept  it,  unless  you  document 
extremely  unusual  extenuating 
circumstances,  completely  beyond  your 
control,  that  prevented  you  from 


submitting  your  application  in  a  timely 
manner. 

§  330.23    To  what  address  must  air  carriers 
send  their  applications? 

(a)  You  must  submit  your  application, 
and  all  required  supporting  information, 
in  hard  copy  (not  by  fax  or  electronic 
means)  to  the  following  address: 

U.S.  Department  of  Transportation 
Aviation  Relief  Desk  (X-50) 
400  7th  Street.  SW 
Room  6401 
Washington.  DC  20590 

(b)  If  your  complete  application  is  not 
sent  to  the  address  in  paragraph  (a)  of 
this  section  as  required  in  this  section, 
the  Department  will  not  accept  it. 

§  330.25    What  are  the  components  of  an 
air  carrier's  application  for  compensation? 

As  an  air  carrier  applying  for 
compensation  under  this  part,  you  must 
provide  to  the  Department  all  materials 
described  in  §§330.27-330.33.  The 
Department  will  not  accept  your 
application  if  it  does  not  comply  fully 
with  the  requirements  of  this  subpart. 

§  330.  27    What  information  must 
certificated  and  commuter  air  carriers 
submit? 

(a)  If  you  are  a  certificated  or 
commuter  air  carrier  that  provides 
passenger  and/or  combination 
passenger/cargo  service  and  are 
applying  for  compensation  under  this 
part,  you  must  submit  Form  330-A. 
found  in  Appendix  A  to  this  part. 

(b)  If  you  are  a  certificated  carrier 
operating  all-cargo  service  and  are 
applying  for  compensation  under  this 
part,  you  must  submit  Form  330-B, 
found  in  Appendix  B  to  this  part.  Data 
for  all-cargo  carriers  supplied  on  the 
forms  in  Appendix  B  to  this  part  must 
be  tied  oiUy  to  the  airline  portion  of 
their  businesses  and  must  exclude 
activities  usually  associated  with 
indirect  air  carriers  or  with  ground 
services. 

(c)  Certificated  and  commuter  carriers 
which  operate  both  passenger/ 
combination  aircraft  and  all-cargo 
aircraft  and  routinely  report  to  the 
Department  ASMs  and  RTMs  separately 
for  both  types  of  flights  must  submit 
both  sets  of  forms  in  Appendices  A  and 
B  to  this  part  (Forms  330-A  and  330- 
B)  to  seek  compensation  on  both  an 
ASM  and  RTM  basis.  Financial  and 
operational  data  (both  actual  and 
forecasted)  must  be  disaggregated  and 
correlate  exclusively  to  one  or  the  other 
type  of  operation. 

(d)  You  must  include  the  following 
financial  information  in  Part  1  of  Forms 
330-A  and  330-B  and  the  Operational 
Data  as  required  by  Part  2  of  that  form 


for  the  period  September  1 1  through 
September  30,  2001: 

(1)  Your  pre-September  11,  2001, 
profit/loss  forecast  for  the  period 
beginning  on  that  date  and  ending 
September  30,  2001.  This  forecast  must 
reflect  seasonal  reductions  in  capacity 
and  the  cost  savings  associated  with 
such  reductions.  Documentation 
verifying  that  the  pre-September  11,      ' 
2001,  forecast  was,  in  fact,  completed 
before  that  date  must  also  be  submitted 
with  your  application. 

(2)  Your  actual  results  for  that  same 
period  reflecting  any  losses  that  were  a 
direct  result  of  the  terrorist  attacks  of 
September  11,2001. 

(3)  The  difference  between  your 
forecast  profits/losses  and  actual  results 
for  that  period  (i.e.,  the  difference 
between  the  figures  in  paragraphs  (d)  (1) 
and  (2)  of  this  section). 

(4)  The  actual  losses  you  report  must 
be  net  losses,  before  taxes,  taking  into 
account  savings  from  such  items  as 
reductions  in  passenger  and  cargo 
handling  costs,  fuel  consumption, 
landing  fees,  revenue/traffic-related 
expenses  [e.g.,  commissions,  food  and 
beverage,  booking  fees,  credit  card  fees), 
and  savings  of  other  costs  due  to  the 
ground  stop  and  subsequent  schedule/ 
capacity/staff  reductions  (including 
savings  from  layoffs  of  employees, 
adjusted  for  severance  payments),  as 
well  as  proceeds  from  business  recovery 
insurance  or  other  insurance  payments. 
You  must  not  report  as  losses  insurance 
premium  increases  that  have  been  or 
will  be  compensated  by  the  Govenmient 
under  the  Act,  or  other  losses  that  have 
been  or  will  be  compensated  by  other 
subsidies  or  assistance  provided  by 
Federal,  state,  or  local  governments. 
You  must  also  report  after  tax  profit/ 
losses  as  required  on  the  forms  in  the 
Appendices  to  this  part. 

(e)  You  must  include  the  following 
financial  information  in  Part  3  of  Form 
330-A  and  330-B  and  the  Operational 
Data  as  required  by  Part  4  of  those  forms 
for  the  period  October  1  through 
December  31,  2001: 

(1)  Your  pre-September  11,  2001, 
profit/loss  forecast  for  the  period 
beginning  October  1,  2001,  and  ending 
December  31,  2001.  This  forecast  must 
reflect  seasonal  reductions  in  capacity 
and  the  cost  savings  associated  with 
such  reductions.  Dociimentation 
verifying  that  the  pre-September  11, 
2001  forecast  was,  in  fact,  completed 
before  that  date  must  also  be  submitted 
with  your  application. 

(2)  Your  post-September  11,  2001, 
forecast  of  incremental  losses  estimated 
to  be  incurred  for  the  period  beginning 
October  1,  2001,  and  ending  December 
31.  2001  as  a  result  of  the  September  11, 
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2001,  terrorist  attacks.  This  forecast 
must  incorporate  all  cost  reductions 
associated  with  capacity  reductions  and 
furloughs  you  made  due  to  the  reduced 
demand  for  air  service  after  the 
September  11th  attacks  (e.^.,  employee 
pay  adjustments  and  furloughs,  changes 
in  aircraft  fleet  in  service,  schedule  and 
capacity  changes,  etc.). 

(3)  The  difference  between  your  pre- 
September  11  forecast  profit-loss 
forecast  for  the  October  1 — December 
31,  2001,  period  and  your  post- 
September  1 1  forecast  for  incremental 
losses  for  that  period  (i.e.,  the  difference 
between  the  figures  in  paragraphs  (e)  (1) 
and  (2)  of  this  section). 

(f)  Estimated  losses  you  report  for  the 
October  1 — ^December  31  period  must  be 
net  losses,  before  taxes,  taking  into 
accoimt  savings  from  such  items  as 
reductions  in  passenger  and  cargo 
handling  costs,  fuel  consumption, 
landing  fees,  revenue/traffic-related 
expenses  (e.g.,  commissions,  food  and 
beverage,  booking  fees,  credit  card  fees), 
and  savings  of  other  costs  due  to  the 
groimd  stop  and  subsequent  schedule/ 
capacity /staff  reductions  (including 
savings  frxim  layoffs  of  employees, 
adjusted  for  severance  payments),  as 
well  as  proceeds  from  business  recovery 
insurance  or  other  insurance  payments. 
You  must  not  report  as  losses  insurance 
premium  increases  that  have  been  or 
will  be  compensated  by  the  Government 
under  the  Act,  or  other  losses  that  have 
been  or  will  be  compensated  by  other 
subsidies  or  assistance  provided  by 
Federal,  state,  or  local  governments. 
You  must  also  report  after  tax  profit/ 
losses  as  required  on  the  forms  in  the 
Appendices  to  this  part. 

1330.29    What  information  must  air  taxi 
operators  submit  on  Form  330-C? 

Air  taxi  operators  are  required  to 
complete  Form  330-C  as  shown  in 
Appendix  C  to  this  part.  Explanatory 
notes  are  included  on  that  Form. 

f  330.31    What  data  must  air  carriers 
submit  concerning  ASMs  or  RTMs? 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  you  are  applying  for 
compensation  as  a  passenger  or 
combination  passenger/cargo  carrier, 
you  must  have  submitted  yoiu  August 
2001  total  completed  ASM  report  to  the 
Department  for  youi  systemvdde  air 
service  (e.g.,  scheduled,  non-scheduled, 
foreign,  and  domestic). 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  you  are  appljdng  for 
compensation  as  an  all-cargo  carrier, 
you  must  have  submitted  your  RTM 
reports  to  the  Department  for  the  second 
calendar  quarter  of  2001. 


(c)  If  you  have  not  reported  ASMs  or 
RTMs  as  provided  in  paragraphs  (a)  and 
(b)  of  this  section,  you  may  submit  your 
caloilation  of  ASMs  or  RTMs  to  the 
Department  with  your  application.  Your 
calcidation  must  include  only  your  own 
completed  flights,  and  not  flights  flown 
for  you  by  other  air  carriers.  You  must 
certify  the  accuracy  of  this  calculation 
and  submit  with  your  application  the 
data  and  assumptions  on  which  the 
calculation  is  based.  After  reviewing 
your  submission,  the  Department  may 
modify  or  reject  your  calculation. 

(d)  In  calculating  and  submitting 
ASMs  and  RTMs  for  purposes  of  this 
section,  there  are  certain  things  you 
must  not  do: 

(1)  Except  as  necessary  to  comply 
with  paragraphs  (d)(2)  and  (d)(3)  of  this 
section  or  at  the  direction  of  the 
Department,  you  must  not  alter  the  ASM 
or  RTM  reports  you  earlier  submitted  to 
the  Department  or  add  previously 
unreported  ASMs  or  RTMs  to  your  total. 
Your  ASMs  or  RTMs  for  purposes  of 
this  part  are  as  you  have  reported  them 
to  the  Department  accordii^  to  existing 
standards,  requirements,  and 
methodologies  established  by  the  Office 
of  Airline  Information  (Bureau  of 
Transportation  Statistics). 

(2)  You  must  not  include  ASMs  or 
RTMs  resulting  from  operations  by  yoxir 
code-sharing  or  alliance  partners. 

(3)  You  must  not  include  ASMs  or 
RTMs  that  are  reported  by  or 
attributable  to  flights  by  another  carrier. 

(4)  U  you  are  an  air  carrier  that  "wet 
leases"  aircraft  and  crews  to  other 
carriers,  your  calculations  and 
submissions  of  ASMs  and  RTMs  must 
be  based  on  ASMs  or  RTMs  as  reported 
to  the  Secretary  in  accordance  with 
previously  established  reporting 
requirements  of  the  Bureau  of 
Transportation  Statistics  (see  paragraphs 
(a)  and  (b)  of  this  section).  Like  other 
carriers,  you  must  demonstrate  your 
losses  through  the  data  submitted  in 
order  to  be  eligible  for  compensation.     . 

§330.33    Must  carriers  certify  the  truth  and 
accuracy  of  data  ttiey  submit? 

Yes,  with  respect  to  all  information 
submitted  or  retained  imder  §§  330.27- 
330.31  and  330.35.  your  Chief  Executive 
Officer  (CEO),  Chief  Financial  Officer 
(CFO),  or  Chief  Operating  Officer  (COO) 
or,  if  those  titles  are  not  used,  the 
equivalent  officer,  must  certify  that  the 
submitted  information  was  prepared 
under  his  or  her  supervision  and  is  true 
and  accurate,  imder  penalty  of  law. 


S330.35    What  records  must  carriers 
retain? 

As  an  air  carrier  that  applies  for 
compensation  under  this  part,  you  must 
retain  records  as  follows: 

(a)  You  must  retain  all  books,  records, 
and  other  source  and  summary 
doomientation  supporting  your  claims 
for  compensation  of  direct  and 
incremental  losses  pursuant  to  Sections 
101, 103,  and  106  of  the  Act.  This 
requirement  includes,  but  is  not  limited 
to,  the  following: 

(1)  You  must  retain  supporting 
evidence  and  documentation 
demonstrating  the  validity  of  the  data 
you  provide  imder  §§  330.27-330.31. 

(2)  You  must  retain  documentation 
verifying  that  your  pre-September  11, 
2001,  forecast  was  the  most  recent 
forecast  available  to  that  date. 

(3)  You  must  also  retain 
documentation  outiining  the 
assumptions  made  for  all  forecasts  and 
the  source  of  the  data  and  other  inputs 
used  in  making  the  forecasts. 

(4)  You  must  obtain  and  retain  all 
reports,  working  papers,  and  supporting 
documentation  pertaining  to  audits  or 
review  conducted  by  independent 
auditors  under  the  requirements  of  this 
part. 

(b)  You  must  preserve  and  maintain 
this  documentation  in  a  manner  that 
readily  permits  its  audit  and 
examination  by  representatives  of  the 
Department  of  Transportation 
(including  the  Office  of  the  Inspector 
General),  the  Comptroller  General  of  the 
United  States,  or  other  Federal  agencies. 

(c)  You  must  retain  this 
documentation  for  five  years. 

(d)  You  must  make  all  requested  data 
available  within  one  week  from  a 
request  by  the  Department  of 
Transportation  (including  the  Office  of 
the  Inspector  General),  the  Comptroller 
General  of  the  United  States,  or  other 
Federal  agencies. 

{330.37    Are  carriers  which  participats  in 
this  program  sut>)ect  to  audit? 

(a)  All  payments  you  receive  from  the 
Department  of  Transportation  under  this 
program  are  subject  to  audit.  All 
information  you  submit  with  your 
applications  and  all  records  and 
documentation  that  you  retain  are  also 
subject  to  audit. 

(b)  Before  you  are  eligible  to  receive 
payment  ttom  the  final  installment  of 
compensation  under  the  Act,  there  must 
be  an  independent  auditor's  review  of 
the  reasonableness  and  accuracy  of  your 
forecasts  and  data.  You  must  submit  the 
results  of  this  audit  to  the  Department 
with  your  application  for  payment  of 
the  final  installment. 

BajJNOCOOC  4010-62-P 
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Appendix  A  to  Part  330 — Forms  Cor  Certificated  and  Commuter  Air  Carriers 

FORM330-A 

Page  1  of  5 

AIR  TRANSPORTATION  SAFETY  AND  SYSTEM  STABILIZATION  ACT 


I  APPUCATION  FOR  COMPENSATION 

FOR  CERTfflCATED  AND  COMMUTER  AIR  CARRIERS  (PROVIDING  PASSENGER 
AND  COMBINATION  PASSENGER/CARGO  SERVICE) 


Name,  Address  and  Telephone 
Number  of  Air  Carrier 


Type  of  DOT  Economic  Authority 

HELD 


Compensation  Amqunt  Received 
To  Date  Under  Section  101(A)(2)  of 
THE  Act 


PART  1:  FORECASTED  &  ACTUAL  LOSSES  FOR  THE  PERIOD 


SEPTEMBER  11, 2001  TO  SEPTEMBER  30, 2001 


FINANCIAL  DATA 
(in  whole  dollars) 


Passenger  Carrier 
Financial  Data 

i 

Pre  9-11-01  Forecast 

for  the  Period 

9-11-01  through  9-30-01 

Actual  Results 

for  the  Period 

9-11-01  through  9-30-01 

Difference  Between  the 

Pre  9-11-01  Forecast 

and  Actual  Results  for 

9-11-01  through  9-30-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

Total  Operating 
Income 

Non-Operating 
Income 

Non-Operating 
Expenses 

Income  Before  Taxes 

i 

Total  Net  Income 
(after  taxes) 
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FORM330-A 
Page  2  of  5 


Name  of  Air  Carrier 

PART  2:  OPERATIONAL  DATA 
(in  whole  numbers) 


Passenger  Carrier 
Operating  Data 

Pre  9-11-01  Forecast 

for  the  Period 

9-11-01  through  9-30- 

01 

Actual  Results 

for  the  Period 

9-11-01  through  9-30- 

01 

Difference  Between 

the  Pre  9-11-01 

Forecast  and  Actual 

Results  for  9-11-01 

through  9-30-01 

Revenue 
Passengers  Carried 

Revenue  Passenger 
Miles  (RPMs) 

Available  Seat 
Miles  (ASMs) 

Load  Factor  (%) 

Breakeven  Load 
Factor  (%) 

Average  Length  of 
Passenger  Haul 

Departures 
Performed  (actual) 
or  Planned 
(forecast) 

Average  Passenger 
Fare  ($) 

Passenger  Revenue 
Yield  per  RPM 
(cents) 

Operating  Revenue 
per  ASM  (cents) 

Operating  Expense 
per  ASM  (cents) 
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FORM  330-A 
Page  3  of  5 


Name  of  Air  Carrier 


PART  3:  ESTIMATE  OF  LOSS  FOR  THE  PERIOD 

OCTOBER  1, 2001  TO  DECEMBER  31, 2001 

HNANCIALDATA 
(in  whole  dollars) 


Passenger 
Carrier  Financial 
Data 

.     Pre  9-11-01  Forecast 
for  the  Period 
10-01-01  through  12-31- 
01 

Current  Forecast  for  the 

Period  10-01-01  through 

12-31-01 

Difference  Between 

the  Pre  9-11-01 

Forecast  and  the 

Current  Forecast 

for  10-01-01 
through  12-31-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

Total  Operating 
Income 

Non-Operating 
Income 

* 

Non-Operating 
Expenses 

Income  Before 
Taxes 

Total  Net  Income 
(after  taxes) 

• 
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FORM  330-A 
Page  4  of  5 


Name  of  Air  Carrier 

PART  4:  OPERATIONAL  DATA 
(in  whole  numbers) 


Passenger  Carrier 
Operating  Data 

Pre  9-1 1-01  Forecast 
for  the  Period  10-01- 
01  through  12-31-01 

Current  Forecast  for  the 

Period  10-01-01  through 

12-31-01 

Difference  Between 

the  Pre  9-11-01 

Forecast  and  the 

Current  Forecast 

for  10-01-01 
through  12-31-01 

Revenue 
Passengers  Carried 

Revenue  Passenger 
Miles  (RPMs) 

Available  Seat 
Miles  (ASMS) 

Load  Factor  (%) 

Breakeven  Load 
Factor  (%) 

Average  Length  of 
Passenger  Haul 

Departures 
Performed  (actual) 
or  Planned 
(forecast) 

Average  Passenger 
Fare($) 

Passenger  Revenue 
Yield  per  RPM 
(cents) 

Operating  Revenue 
per  ASM 

Operating  Expense 
per  ASM 
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FORM330-A 
Page  5  of  5 

NANfE  OF  Air  Carrier 

Part  5;  ACCOUNT  INFORMATION  AND  CERTIFICATION 

I 
Compensation  payments  will  be  made  via  Electronic  Funds  Transfer.  The  Department 

of  Transportation  can  process  this  type  of  payment  only  if  air  carrier  applicants  submit 

the  following  banking  information  with  their  requests: 


Air  Carrier  Bank  Routing  Number 

(9  positions) 

Air  Carrier  Bank  Accoimt  Number 

Name  on  Account 

Type  of  Accoimt  (e.g..  checking, 
savings) 

Taxpayer  ID  Number 

I  Certify  that  the  Information  Contained  in  Parts  1  through  5  of  this  Form 
(From  330- A)  is  True  and  Accurate  Under  Penalty  Of  Law.  Falsihcation  of  a 
claim  for  compensation/payments  under  Pub.  L.  107-42  may  result  in  criminal 

PROSECUTION  resulting  IN  FINE  AND/OR  IMPRISONMENT  (18  U.S.C.  1001) 


Certifying  Officer  (signature) 


Date 


Print  Name  and  Titie  (CEO,  CFO  or  COO) 


Telephone  Number 


Federal  Register /Vol.  66,  No.  209 /Monday,  October  29,  2001 /Rules  and  Regulations  54629 


Appendix  B  to  Part  330 — Forms  for  Certificated  Cargo  Carriers 


FORM  330-B 

Page  1  of  5 


AIR  TRANSPORTATION  SAFETY  AND  SYSTEM  STABILIZATION  ACT 

APPLICATION  FOR  COMPENSATION 

FOR  CERTinCATED  CARRIERS 

THAT  PROVIDE  ALL  CARGO  OPERATIONS  ONLY 


name,  address  and  telephone 
Number  of  Air  Carrier 


Type  of  DOT  Economic  Authority 
held 


COMPENSATION  AMQUNT  RECEIVED 

To  Date  Under  Section  101(A)(2)  of 
the  Act 


PART  1:  FORECASTED  &  ACTUAL  LOSSES  FOR  THE  PERIOD 

SEPTEMBER  11, 2001  TO  SEPTEMBER  30, 2001 

FINANCIAL  DATA 
(in  whole  dollars) 


Cargo  Carrier 
Financial  Data 

Pre  9-11-01  Forecast 

for  the  Period 

9-11-01  through  9-30-01 

Actual  Results 

for  the  Period 

9-11-01  through  9-30^1 

Difference  Between  the 

Pre  09-11-01  Forecast 

and  Actual  Results  for 

9-11-01  through  9-30-01 

Total  Operating 
Revenue 

* 

Total  Operating 
Expenses 

Total  Operating 
Income 

, 

Non-Operating 
Income 

Non-Operating 
Expenses 

^ 

Income  Before  Taxes 

Total  Net  Income 
(after  taxes) 
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FORM  330-B 
Page  2  of  5 


Name  of  Air  Carrier 

Part  2:  OPERATIONAL  DATA 
(in  whole  numbers) 


Cargo  Camer 
Operating  Data 

Pre  9-11-01  Forecast 

for  the  Period 

9-11-01  through  9-30- 

01 

Actual  Results 

for  the  Period  9-11-01 

through  9-30-01 

Difference  Between 

the  Pre  9-11-01 

Forecast 

and  Actual  Results  for 

9-11-01  through  9-30- 

01 

Revenue  Tons 
Enplaned 

Revenue  Ton  Miles 
(RTMs) 

\ 

Available  Ton  Miles 
(ATMs) 

Load  Factor  (%) 

Departures 
Performed  (actual) 
or  Planned 
(forecast) 

* 

Cargo  Revenue 
Yield  per  RTM 
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Name  OF  Air  Carrier 

Part  3:  ESTIMATE  OF  LOSS  FOR  THE  PERIOD 

OCTOBER  1, 2001  TO  DECEMBER  31, 2001 

FINANCIAL  DATA 
(in  whole  doUais) 


Cargo  Carrier 
Financial  Data 

,    Pre  9-11-01  Forecast 
for  the  Period  10-01-01 
through  12-31-01 

Current  Forecast  for 

the  Period  10-01-01 

through  12-31-01 

Difference  Between 
the  Pre  9-11-01 

Forecast 

and  the  Current 

Forecast  for  10-01-01 

through  12-31-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

Total  Operating 
Income 

Non-Operating 
Income 

Non-Operating 
Expenses 

Income  Before 
Taxes 

Total  Net  Income 
(after  taxes) 
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PART  4:  OPERATIONAL  DATA 
(in  whole  numbers) 


FORM330-B 
Page  4  of  5 


Name  of  Air  Carrier 

Cargo  Carrier 
Operating  DaU 

I 

Pre  9-11-01  Forecast 

for  the  Period 

10-01-01  through 

12-31-01 

Current  Forecast  for 

the  Period  10-01-01 

through  12-31-01 

Difference  Between 
the  Pre  9-11-01 

Forecast 
and  the  Current 

Forecast  for  10-01-01 
through  12-31-01 

Revenue  Tons 
Enplaned 

Revenue  Ton  Miles 
(RTMs) 

Available  Ton  Miles 
(ATMs) 

Load  Factor  (%) 

Departures 
Performed  (actual) 
or  Planned 
(forecast) 

Cargo  Revenue 
Yield  per  RTM 
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Name  of  Air  Carrier 

Part  5:  ACCOUNT  INFORMATION  AND  CERTIFICATION 

Compensation  payments  will  be  made  via  Electronic  Funds  Transfer.  The  Department 
of  Transportation  can  process  this  type  cI  payment  only  if  air  carrier  applicants  submit 
the  following  barUdng  information  with  their  requests: 


Air  Carrier  Bank  Routing  Number 

(9  positions) 

Air  Carrier  Bank  Account  Number 

Name  on  Account 

Type  of  Accoimt  {e.g.,  checking, 
savings) 

K 

Taxpayer  ID  Number 

I  Certify  that  the  Information  Contained  in  Parts  1  through  5  of  this  Form 
(From  330-B)  is  True  and  Accurate  Under  Penalty  Of  Law.  Falsihcation  of  a 

CLAIM  FOR  compensation/payments  UNDER  PUB.  L.  107-42  MAY  RESULT  IN  CRIMINAL 
PROSECUTION  RESULTING  IN  HNE  AND/OR  IMPRISONMENT.  (18  U.S.C.  1001) 


Certifying  Officer  (signature) 


Date 


Print  Name  and  Title  (CEO,  CFO  or  COO) 


Telephone  Number 
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Appendix  C  to  Part  330 — Forms  for  Air  Taxi  Operators 


FORM330-C 

Page  1  of  7 


AIR  TRANSPORTATION  SAFETY  AND  SYSTEM  STABILIZATION  ACT 

APPLICATION  FOR  COMPENSATION 

FOR  AIR  TAXI  OPERATORS 


NAME,  ADDRESS  AND 
TELEPHONE  NUMBER  OF  AIR 
TAXI  OPERATOR 


DATE  OF  MOST  RECENT  PART  298 
REGISTRATION  OR  AMENDMENT 


FAA  PART  135  OR  121 
CERTIFICATE  NUMBER 


PART  1:  FORECASTED  &  ACTUAL  LOSSES  FOR  THE  PERIOD 

SEPTEMBER  11, 2001  TO  SEPTEMBER  30, 2001 

(in  whole  dollars) 


Air  Taxi 
Financial  Data 

Contracted  /Planned 

Op)erations 

for  the  Period 

9-11-01  through  9-30-01 

Actual  Results 

for  the  Period  9-11-01 

through  9-30-01 

Difference  Between  the 

Pre  09-11-01  Forecast 

and  Actual  Results  for 

9-11-01  through 

9-30-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

Total  Operating 
Income 

Non-Operating 
Income 

- 

Non-Op>erating 
Expenses 

Income  Before  Taxes 

Total  Net  Income    • 
(after  taxes) 

The  operations  for  hire  for  which  losses  are  claimed  in  this  chart  must  have  been  cancelled 
entirely,  resulting  in  a  complete  loss  of  revenue  for  those  operations.  Revenue  for  these 
operations  must  not  have  been  re-captiued  through  subsequent  re-accomniodation  of  the  same 
trips.  Such  non-recovered  losses  in  revenues  had  associated  cotmtervailing  reductions  in 
operating  expenses  that  have  also  been  incorporated  in  the  data  and  calculations  in  this  chart. 
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NAME  OF  Air  Carrier 


PART  2:  REPORT  OF  OPERATING  STATISTICS  FOR 

AIR  TRANSPORTATION  FOR  HIRE* 

(in  whole  numbers) 


FOR  AIRCRAFT  USED  IN  PASSENGER,  PASSENGER/CARGO 

&  OTHER  1 RANSPORT  SERVICES 

FOR  THE  MONTH  OF  AUGUST  2001 

Aircraft  Type 

Number  of 
Type  in  Use 
for  Transport 

Services'* 

Number  of 

Seats 

Available  per 

Aircraft  for 

Use  by  Paid 

Passengers 

Revenue 

Aircraft  Miles 

Flown  in 

Tran^xjrt 

Services 

Available  Seat 

Miles  in 

Transport 

Services 

Revenue 
Airborne 
Hours  in 
Transport 
Services 

Revenue 

Aircraft 

Departures  in 

Tr«msport 

1) 

2) 

3) 

4) 

5) 

6) 

FOR  AIRCRAFT  USED  ONLY  FOR  ALL-CARGO  OPERATIONS*** 
FOR  THE  QUARTER  ENDED  JUNE  30, 2001 

Aircraft  Type 

Number  of 
Type  in  Use 
for  Transport 

Services- 

Available 
Payload 
Capacity 

(in  pounds) 

Revenue 

Aircraft  Miles 

Flown  in 

Transport 

Services 

Cargo 

Revenue  Ton 

Miles  in 

Transport 

Services 

(if  known) 

Revenue 
Airborne 
Hours  in 
Transport 
Services 

Revenue 

Aircraft 

Departures  in 

Trartfport 

Services 

1) 

2) 

3) 

4) 

5) 

6) 

•  Air  tnmsportation  for  hire  iivcludes  only  commercial  services  operated  under  Part  121  or  Part  135  operating 

certificates.  Otfier  services  operated  under  Part  91,  as  well  as  dry  leases  and  flights  operated  for  the  purpose  of  flight 

instructions,  maintenance  testing  tmd  aircraft  positioning  are  excluded. 

••  This  number  should  be  the  same  number  as  listed  on  the  operator's  current  Part  298  registration  and  current  FAA- 

issued  operations  specifications. 

***  For  all-cargo  operations,  please  note  aircraft  that  are  operated  under  contract  for  another  express  or  all<argo 

carrier  and  identify  those  carriers  and  provide  details  on  a  separate,  attached  sheet. 

NOTE:  If  the  operator  records  and  reports  aircraft  nules,  the  operator  should  compute  and  enter  available  seat  miles 
by  multiplying  the  number  of  seats  times  the  aircraft  miles.  If  the  operator  does  not  report  aircraft  miles,  DOT  will 
compute  the  avjulable  seat  miles.  If  the  operator  records  and  reports  cargo  RTMs,  the  operator  should  enter  the 
amoimts  directly  on  the  form.  If  not,  DOT  will  estimate  the  RTMs  based  on  the  other  data  submitted.  All  carriers, 
however,  must  report  airborne  hours  and  departures. 
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Name  of  Air  Carrier 


PART  3:  ESTIMATE  OF  LOSS  FOR  THE  PERIOD 

OCTOBER  1, 2001  TO  DECEMBER  31, 2001 

(in  whole  dollars) 


Air  Taxi 
Financial  Data 

Pre  09-11-01  Forecast* 

for  the  Period 

10-01-01  through  12-31- 

01 

1 

Current  Forecast  for  the 

Period 

10-01-01  through  12-31- 

01 

Difference  Between  the 

Pre  09-11-01  Forecast 

and  the  Current 

Forecast 

for  the  period  10-01-01 

through  12-31-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

• 

Total  Operating 
Income 

Non-Operating 
Income 

Non-Operating 
Expenses 

Income  Before 
Taxes 

Total  Net  Income 
(after  taxes) 

*  For  those  air  taxi  operators  that  do  not  typically  prepare  forecasts,  use 

contracted /scheduled  services  that  were  scheduled  before  September  11, 2(X)1  and  can 

be  documented. 
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Name  of  Air  Carrier 
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PART  4:  OPERATIONAL  DATA 
(in  whole  numbers  or  dollars) 


Air  Taxi 
Operational  Data 

Total  operating  revenues 


Total  operating  expenses 


Total  operations  for  hire 
(departiu'es) 


Total  available  seat  miles 
OR 


Total  revenue  ton  miles 


Total  aircraft  in  fleet: 


(Show 
aircraft 
types  in 
the  next 
colimm) 


il 


2) 


3) 


4) 


5) 


6) 


Seats  available  per  aircraft: 


(Show 
aircraft 
types  in 
ttie  next 
column) 


1) 


21. 


31 


Pre  9-1 1-01  Forecast 

for  the  Period 

10-01-01  through 

12-31-01 


iL 


5) 


6) 


Total  aircraft  miles  flown: 


(Show 
aircraft 
types  in 
tl^next 
coliunn) 


1) 


2) 


3L 


iL 


5) 


^ 


Total  airborne  hours: 


{ShoYf 
aircraft 
types  in 
UK  next 
colvimn) 


1) 


2) 


31 


4) 


5L 


6L 


Available  payload  capacity 
(in  lbs.)  (aU-cargo  operations 
only): 


Current  Forecast  for  the 

Period 
10-01-01  through  12-31-01 


Difference  Between  the 

Pre  9-11-01  Forecast 

and  the  Forecast  for  10-01-01 

through  12-31-01 


(Show 
aircraft 
types  in 
tf^next 
column) 


1) 


2) 


3) 


4) 


51 
6) 
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Name  of  Air  Carrier 


FORM  330-C 
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FART  5:  HISTORICAL  OPERATIONAL  DATA 
(in  whole  numbers  or  dollars) 


Air  Taxi 
Operational  Data 

Month 

of 

Sept 

2000 

Month 

of 

Oct 

2000 

Month 

of 

Nov 

2000 

Month 

of 

Dec 

2000 

Month 
of 

July 
2001 

Month 
of 

Aug 
2001 

Total  operating  revenues 

Total  operating  expenses 

Total  operatiOTis  for  hire 
(departures) 

Total  available  seat  miles 
OR 

Total  revenue  ton  miles 

Total  aircraft  in  fleet: 

(Show 
aircraft 
types  in 
tt»e  next 
colimm) 

1) 

2) 

3) 

4) 

5) 

6) 

Seats  available  per  aircraft: 

(Show 
aircraft 
types  in 
the  next 
column) 

1) 

2) 

3) 

4) 

5) 

6) 

Total  aircraft  miles  flown: 

(Show 
aircraft 
types  in 
tlwnext 
column) 

1) 

r 

2) 

3) 

4) 

5) 

6) 

Total  airbome  hours: 

-. 

(9\ow 
aircraft 
types  in 
the  next 
column) 

1) 

2) 

3) 

4) 

5) 

6) 

Available  payload  capacity 
(in  lbs.)  (all-cargo 
operations  oiUy): 

(Show 
aircraft 
types  in 
the  next 
coliunn) 

1) 

2) 

3) 

4) 

5) 

6) 
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Name  of  Air  Carrier 


Part  6:  ACCOUNT  INFORMATION  AND  CERTIHCATION 

Compensation  payments  will  be  made  via  Electronic  Funds  Transfer.  The  Department 
of  Transportation  can  process  this  type  of  payment  only  if  air  carrier  applicants  submit 
the  following  banking  information  with  their  requests: 


Air  Carrier  Bank  Routing  Number 


Air  Carrier  Bank  Account  Number 


Name  on  Account 


Type  of  Account  (e.g..  checking, 
savings) 


Taxpayer  ID  Number 


(9  positions) 


I  Certify  that  the  Information  Contained  in  Parts  1  through  5  of  this  Form 
(From  330-C)  is  True  and  Accurate  Under  Penalty  Of  Law.  Falsircation  of  a 

CLAIM  FOR  compensation/payments  UNDER  PUB.  L.  107-42  MAY  RESULT  IN  CRIMINAL 
PROSECUTION  RESULTING  IN  FINE  AND/OR  IMPRIS0NMENT(18  U.S.C.  1001). 


Certifying  Officer  (signature) 


Date 


Print  Name  and  Title  (CEO,  CFO  or  COO) 


Telephone  Number 
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FORM330-C 

Page  7  of  7 


EXPLANATORY  NOTES: 

1.  In  order  to  avoid  the  possibility  of  misinterpretation,  we  are  requiring  that  numbers  or  notations  (for  example, 
"N/A")  be  entered  into  all  data  blocks  on  all  forms  even  if  those  numbers  are  zero.  We  also  note  that  all  amounts  are 
to  be  reported  in  whole  numbers. 

2.  The  required  forecasted  amounts  should  be  based  on  a  forecasting  and /or  budgeting  approach  or  similar 
accounting  system  if  the  air  carrier  routinely  uses  that  method.  For  those  carriers  whose  accounting  systems  or 
methodologies  rely  more  on  actual  or  short  run  projections,  we  ask  that  they  make  a  "good  faith"  effort  to  categorize 
their  revenues  and  expenses  according  to  the  required  forms.  In  this  regard,  the  following  may  provide  additional 
assistance.  | 

3.  As  general  guidance,  we  include  the  following  information  that  has  been  adapted  from  14  CFR  Part  298  (Section 
298.62)  or  14  CFR  Part  241.   Air  transportation  for  hire  includes  only  commercial  services  operated  under  Part  121  or 
Part  135  operating  certificates.  Other  services  operated  under  Part  91,  as  well  as  dry  leases  and  flights  operated  for 
the  purpose  of  flight  instructions,  maintenance  testing  and  aircraft  positioning  are  excluded. 

4.  Total  operating  revenues  generally  include  gross  revenues  accruing  from  services  ordinarily  associated  with  air 
transportation.  It  is  meant  to  include  revenue  derived  from  scheduled  service,  on  demand  and  iKinscheduIed  service 
operations. 

i 

5.  In  general,  total  operating  expenses  include  expenses  of  the  type  usually  and  ordinarily  incurred  in  the 
fjerformance  of  air  tramsportation.  It  includes  expenses  incurred:  directly  in  the  in-flight  operation  of  aircraft;  in  the 
holding  of  aircraft  jmd  aircraft  personnel  in  readiness  for  assignment  to  an  in-flight  status;  on  the  groimd,  in 
controlling  and  protecting  the  in-flight  movement  of  aircraft;  landing  and  handling  aircraft  on  the  ground;  selling 
transportation,  servicing  and  handling  passenger  and  cargo  traffic;  promoting  the  development  of  traffic;  and 
administering  operations  generally.  It  shall  also  include  experises  which  are  specifically  identifiable  with  the  repair 
and  upkeep  of  property  and  equipment  used  in  the  jjerformance  of  air  transportation  and  all  depreciation  and 
amortization  expenses  applicable  to  property  and  equipment  used  in  providing  air  transportation  services. 

6.  Non-operating  income  includes  such  items  as  interest  income  and  other  similar  investments.  It  may  also  include 
capital  gains  (for  example,  aircraft  sales).  Non-operating  exf>enses  include  interest  expense  and  other  expenses 
attributable  to  finaiKing  or  other  activities  that  are  extraneous  to  and  not  an  integral  part  of  air  transportation  or  its 
incidental  services.  It  may  also  include  capital  losses  (for  example,  aircraft  sales). 

7.  We  note  that  claims  for  compensation  cannot  be  based  solely  on  lost  revenues,  that  is,  the  total  revenue  that  an  air 
taxi  operator  expected  to  receive  from  flights  that  would  have  been  flown  but  were  cancelled  due  to  the  DOT- 
mandated  flight  stoppage.  While  these  amounts  would  provide  ir^formation  on  the  changes  in  total  operating 
revenues,  it  is  important  to  recognize  that  changes  in  total  operating  expenses  must  also  be  considered  in  calculating 
operating  income  and  net  income  which  is  ultimately  used  to  determine  compensation.  Also,  for  those  carriers  with 
less  sophisticated  accounting  systems,  the  calculation  of  forecasted  total  operating  expenses  might  be  based  on  an 
analysis  of  fixed  costs  (those  that  stay  the  same  regardless  of  the  number  of  flights  or  changes  in  passenger  and  cargo 
traffic)  and  variable  costs  (those  that  change  in  proportion  to  the  level  of  operations  and  traffic  volume). 

8.  All  carriers  should  be  able  to  provide  actual  financial  results  for  the  period  of  September  11  to  September  30, 2001, 
as  required.  We  will  not  accept  iiKomplete  forms  or  reports  that  are  submitted  in  lieu  of  the  required  forms  and  we 
will  not  accept  the  submission  of  invoices,  flight  logs,  sales  records,  calendar  notations  of  events  or  other  similar 
documents  in  lieu  of  the  required  forms.   However,  supporting  documentation  must  be  retained  for  audit  piuposes. 
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13021  (/Vmendedby 

EO  13225) 50291 

13045  (Amended  by 

EO  13229) 52013 

13075  (Revoked  by 

EO  13225) 50291 

13080  (Revoked  by 

EO  13225) 50291 

13090  (Revoked  by 

EO  13225) 50291 

13130  (Revoked  by 

EO  13231) 53063 

13134  (Amended  by 

EO  13225) 50291 

13138  (/Amended  by 

EO  13225) 50523 

13138  (Amended  by 

EO  13226) 50291 

13168  (Revoked  by 

EO  13225) 50291 

13225 50291 

13226 50523 

13227 51287 

13228 51812 

13228  (See  EO 

13231) 53063 

13229 52013 

13230 52841 

13231 53063 

13232 53941 

Administrative  Ordsrs: 
Presidential 

Determinations: 
No.  2001-27  of 

September  18, 

2001 50807 

No  2001-28  o( 

September  22. 

2001 50095 

No.  2001-30  of 

Septemt>er  28. 

2001 51291 

No.  2001-31  of 

Septemt)er  28, 

2001 51293 

No  2002-02  of 

October  16.  2001 53503 

No.  2002-03  of 

October  16,  2001 53505 

Notices: 

October  16.  2001 53073 

5  CFR 

550 53507 

1604 50712 


7  CFR 

29 

246 

457 

718 


53075 
52849 
.53076 
.53507 
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723 53507,  53945 

916 52307 

920 54411 

948 52309 

989 53945 

1464 53507 

PrapoMd  RutaK 

75 53550 

301 53123 

330 „ 51340 

987.: 52363 

1000 54064 

1001 54064 

1005 54064 

1006 54064 

1007 54064 

1030 54064 

1032 53551.  54064 

1033 54064 

1124 54064 

1126 54064 

1131 54064 

1135 54064 

1260 53124.  53127 

8CFR 

204 51819 

212 51821 

9CFR 

94 52483 

317 52484 

381 52484 

PropoMd  RuIM! 

381 52715 

391 52548 

441 52715 

590 52548 

592 52548 

10CFR 

30 51823 

55 52657 

70 51823 

72 51823,52486 

150 51823 

Propossd  RuIm: 

2 52721 

15 50860,  54061 

20 52551 

50 51884,  52065,  52551 

72 52554 

430 53554 

431 _ 50355 

852 53130 

11CFR 

PropoMdRulM: 

100 50359 

114 50359 

117 50359 

12CFR 

201 52850 

204 53076 

211 54346 

265 54346 

925 54097 

930 54097 

931 54097 

932 54097 

933 54097 

950 50293 

951 50296 

952 50293 


ProfXWMl  Ruiss: 

Ch.lX 50366 

211 54399 

609 53348 

620 53348 

703 54168 

13CFR 

123 53329 

400... 53078 

14CFR 

Ch.VI 52270 

23 50809.50819 

25 51299.  52017,  54062, 

54414 

35 50302 

39 49823,  49825.  50304. 

50306.  50307,  50529,  51555. 
51843,  51849,  51853.  51856, 
51857,  51860,  52020.  52023, 
52027,  52312,  52313.  52489. 
52492.  52496.  52498,  52668, 
53080,  53083,  53332.  53335. 
53337.  54110.  54111.  54119. 
54416.  54418.  54421.  54422. 
54425 

61 52278 

63 52278 

71 50101,53950 

73 50310.  53951.  54435 

91 50631 

97 50821.  50823.  53085. 

53087 

121 51546.  52278.  52834 

135 51546,52278 

142 51546.52278 

330 54616 

382 51556 

1260 54120 

1300 52270 

Proposad  RuIm: 

13 52878 

39 50125.  50578.  50580, 

50582,  50584.  50586.  50588, 
50870,  50872,  50873,  50875, 
50877.  50880,  50872.  50884, 
50886,  50888,  50891.  50894, 
50897,  50899,  50901,  50903, 
50906,  50910,  50912,  50915. 
50917,  51358.  51607.  51611. 
52066.  52068.  52070.  52072. 
52073,  53131.  53738,  53741. 
53743.  54171.  54173.  54453. 
54463.54465,54466 

61 52878 

71 52076 

73 53132 

91 52878 

119 52878 

125 52878 

135 52878 

142 52878 

1260 54468 

1274... 54468 

15CFR 

14 49827 

742 50090 

744 50090 

PropoMd  Rules: 

990 50919 

16CFR 

6 51862 

1700 53951 


1633 51886 

17CFR 

1 53510 

3 53510 

4 53510 

140 53510 

155 53510 

204 54125 

230 ;....50102 

232 49829 

239 50102 

240 50103 

270 50102 

274 50102 

Praposad  Rutos: 

1 50786 

41 50720,  50786 

190 50786 

230 50744 

232 50744 

239 50744 

240 49877.  50744.  50786 

242 50720 

249 50744 

269 50744 

18CFR 

rtopcwd  Rutos: 

Ch.  1 50591 

37 50919 

161 50919 

250 50919 

284 50919.  53134 

358 50919 

19CFR 

10 50534.51864 

122 50103 

163 50534 

20CFR 

655 51095 

PfOBOSSd  RuIM! 

655 53745.  53746 

21CFR 

101 50824 

172 53711 

310 53088 

1308 51530.  51539 

1310 54061 

PropoMd  RutoK 

589 50929 

1306 51535 

1309 52670 

1310 52670.53746 

22CFR 

41 49830.  52500.  53711 

42 54135 

139 52502 

23CFR 

rropcwd  RuImc 

627 53288 

635 53288 

636 53288 

637 53288 

710 53288 

24CFR 

599 52675 

50024 


985 50004 

3500 53052 

PropoMd  Rulat: 

200 53930 

203 53930 

25CFR 

PfOpOMd  Rln8S! 

580 50127 

26CFR 

1 52675 

301 50541 

602 50541 

Propond  RuIm: 

1 53555 

48 53564 

27CFR 

9 50564 

PffOpOMCl  RUWK 

40 52730 

28CFR 

2 51301 

Propoaad  RuIm: 

100 50931 

29CFR 

Ch.  XL 51864 

102 50310 

1904 52031 

4022 52315 

4044 ....52315 

PropoMd  RuIm: 

470 50010 

30CFR 

210 50827 

218 50827 

920 50827 

ProposMi  Rutos: 

901 52879 

904 50952 

948 53749 

950 51891 

31  CFR 

Ch.  V 54404 

285 51867 

586 50506 

587 50506 

PropoMdRulM: 

1 54175 

32  CFR 

40 53957 

42 53957 

46 53957 

51 53957 

55 53957 

62 53957 

63 53957 

65 53957 

72 53957 

76 53957 

79 53957 

89 53957 

98 53957 

102 53957 

103 53957 

111 53957 

114 53957 

115 53957 

132 53957 
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157 53957 

159 53957 

159a „ 53957 

171 53957 

186 53957 

188 53957 

194 53957 

231 54136 

320 52680 

706 53523,  53524,  53525. 

53526,  53528,  53529,  53530, 
53531.53532 

33  CFR 

100 54136.54138 

110 50315_ 

117 51302.  51313,  51304, 

51305,  51557,  52317,  52684, 

52685,  52686,  52687.  52689. 

53088,54140 

160 50565 

165 50105,  50106,  50108, 

50315,  51305,  51307,  51309, 
51558,  51562.  52035,  52036. 
52038,  52039,  52041,  52043, 
52689,  52691,  52693,  52851, 
53712,  53713,  53958,  54141 
Proposed  Rules: 

117 51614 

155 49877 

156 49877 

165 52365 

173 53754 

36  CFR 

Proposed  Rules: 

1234 51740 

37  CFR 

Proposed  Rules: 

260 51617 

38  CFR 

19 53339 

20 53339 

Proposed  Rules: 

3 49886,  53139,  53565 

4 49886 

17 50594 

20 50318 

36 51893 

39  CFR 

20 53089 

3001 54436 

PropOMd  Rutos: 

20 52555 

111 51617 

40  CFR 

g 53044 

52  ...........50319,  50829,  51312, 

51566,  51568,  51570,  51572, 
51574,  51576,  51578,  51868, 
51869,  52044.  52050,  52055, 
52317,  52322,  52327,  52333, 
52338,  52343,  52359.  52506. 
52511,  52517,  52522,  52527, 
52533,  52694,  52695,  52700, 
52705,  52711,  52851.  52857, 
52862,  52867.  53090.  53094. 
53340,  53658,  53662,  53665, 
53686.  54143.  54578,  54598 

55 53533 

60 49830,50110 


61 50110 

62 49834,  52060.  52534 

63 50110,  50116,  50504, 

52361,52537 

70 49837,  49839,  50321, 

50325,  50574,  51312.  51318, 
51581,  52538,  52874,  54444 

81 53094.  53106,  53665 

122 53044 

123 53044 

124 53044 

130 53044 

180 50329,  50829.  51585, 

51587,  53342,  53716,  53720 

257 53535 

258 53535 

261 50332 

271 49841,  50833 

272 53724 

403 50334 

Propossd  Rules: 

3 54178 

51 50135,54178 

52 50252,  50375,  51359, 

51619,  52367,  52560 

60 49894,54178 

62 49895,  52077,  52561 

63 50135,  50768.  54178 

70 49895,  50136,  50375, 

50378,  50379,  51359,  51360, 
51620,  51895,  52368.  52561, 
52562,  52881,  52882,  53140, 
53148,  53151.  53155,  53159, 
53163,  53167,  53170,  53174, 
53178,  53354,  53370,  53966, 
53969,  54178 

89 51098 

90 51098 

91 51098 

93 50954 

94 51098 

123 54178 

124 52192 

136 .....51518 

141 50961 

142 50961,54178 

145 54178 

162 54178 

228 51628 

233 54178 

257 53566,54178 

258 53566,  54178 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896,54178 

272 53755 

281 50963.54178 

300 50380 

403 54178 

501 54178 

745 54178 

763 54178 

1048 51098 

1051 .....51098 

1065 51098 

1068 .....51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39... 51095 

42  CFR 

51d 51873 


81 50967 

82 50978 

403 54179 

408 54186 

416 54179 

418 54179 

460 54179 

482 54179 

483 54179 

43  CFR 

2560 52544 

44  CFR 

64 51320 

65 531 12.  531 14,  531 15 

67 53117 

Proposod  Rutos: 

67 53182.53190 

45  CFR 

Ch.  V 49844.  54061 

46  CFR 

32 49877 

126 53542 

47  CFR 

0 50833 

1 50834,54447 

2 50834.53960 

22 50841 

24 50841 

27 51594 

64 50841,  53545.  54165 

73 50576,  50843,  51322. 

52547,  52711,  52712,  53730, 
53731 
Proposed  Rules: 

2 51905.  53191,  53973 

21 51905 

64 50139,50140 

73 50602,  50991,  51360, 

51361,  51905,  52565,  52566, 

52567,  52733.  52734,  52735. 

53192,  53755,  54190,  54191 
76 51905 

48  CFR 

Ch.  1 53478,  53500 

1 53479 

2 53483,  53485,  53487 

12 53483,  53487 

13 53487 

19 53492,53500 

22...- 53479,  53487 

32 53485 

46 53483 

52 53479.  53483,  53485. 

53487,  53492 

53 53492 

202 49860 

204 49860 

•  21 1 49860 

212 49860,  49862 

215 49862 

219..^. 49860,  49863 

223 49864 

225 49862 

226 50504 

232 49864 

236 49860 

237 49860 

242 49860 

243 49865 


245 49860 

248 49865 

252 49860,  49862,  49864. 

49865.  50504.  51515 

253 49862,51515 

442 49866 

1804 53545 

1807 53545 

1808 53545 

1815 53545 

1816 53545 

1817 53545 

1819 53545 

1822 53545 

1832 53545 

1835 53545 

1836 53545 

1837 53545 

1842 53545 

1843 53545 

1844 53545 

1852 53545 

Proposed  RuIm: 

1 53314 

36 53314 

52 53050 

53 53314 

552 53193 

49  CFR 

27 51556 

325 49867 

355 49867 

356 49867 

360 49667 

365 49867 

366 49867 

367 49867 

370 49867 

371 49867 

372 49867 

373 49867 

374 49867 

375 49867 

376 49867 

377 49867 

378 49867 

379 49867 

381 49867 

383 49867 

384 49867 

385 49867 

386 49867 

387 49867 

388 49867 

389 49867 

390 49867 

391 49867 

392 49867 

393 49867 

395 49867 

396 49867 

397 49867 

398 49867 

399 49867 

544 53731 

572 51880 

1244 53734 

Proposed  Rutas: 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178 50147 
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209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 51629,  53376 

579 51907 


587 51629 

50CFR 

17 50340.  51322,  51598 

18 50843 

223 50350,  52362 

230 52712 

300 53735 

600 50851 

635 53346,  54165 

660 49875,  50851,  52062, 


54166 

679 50576.  50858,  52713, 

53122,  53736 
Proposed  Rules: 

10 52282 

17 50383.  51362,  53573, 

53756 

20 51919,52077 

21 52077 

222 50148,  53194,  53385 

223 50148,  52567,  53194, 


53195,  53385 

229 49896,  50160,  50390 

600 53575,54192 

622 52370,53579 

648 51000,  53575,  53769. 

53770,  54498 

660 51367 

679 49908,  51001,  52090 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  29, 
2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Intemational  fisheries 
regulations: 
Pacific  tuna — 
Eastem  Pacific  Ocean; 
purse  seine  fishery; 
bycatch  reduction; 
published  9-27-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modernization  Act; 

implementation: 

Derivatives  clearing 
organizations;  regulatory 
framework;  published  8- 
29-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  put>lished  9-27-01 
California;  published  9-27-01 
Indiana;  published  9-27-01 
Pennsylvania;  published  10- 

12-01 
Tennessee;  put>lished  8-29- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  stations;  table  of 
assignments: 
Olclahoma  and  Texas; 
published  9-28-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  dmgs: 
Gold,  cough,  allergy, 
bronchodilator,  and 
antiasthmatic  products 
(OTC>- 

Combination  products 
containing  brochodilaton 
published  9-27-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
.Native  American  housing 
activities — 


Construction  cost  limits; 
published  9-28-01 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 
Federal  National  Mortgage 

Association  and  Federal 

Home  Loan  Mortgage 

Corporation — 

Executive  compensation; 
published  9-12-01 

INTERIOR  DEPARTMENT 
Fish  and  WUdlHe  Service 
Endangered  and  threatened 
species: 

Holmgren  milk-vetch  and 
Shivwits  milk-vetch; 
published  9-28-01 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Air  Transportatk>n  Safety 
and  System  Stabilization 
Act;  air  earners 
compensation  procedures; 
published  10-29-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce  Corp.; 
published  9-24-01 

TRANSPOfTTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphk:  test  devnes: 
Occupant  crash  protectk>n — 
12-month-okJ  infant  crash 
test  dummy;  published 
8-30-01 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 

Ak»hol,  tobacco,  and  other 
excise  taxes: 
Tobacco  products  and 
cigarette  papers  and 
tubes— 

Importation  restrictions, 
martcings,  repackaging, 
and  forfeited  tobacco 
products  destruction; 
published  8-29-01 

VETERANS  AFFAIRS 
DEPARTMENT 

RULES  GOING  INTO 
EFFECT  OCTOBER  29. 
2001 

Board  of  Veterans  Appeals: 

Appeals  regulations  and 

mies  of  practice — 


Subpoenas;  clarification; 
published  9-28-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animtf  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Foot-and-mouth  disease; 
disease  status  change — 
Japan;  comnr>ents  due  t>y 
11-5^)1;  published  9-4- 
01  (FR  01-22134] 
Plant-related  quarantine, 
domestic; 

Oriental  fruit  fty;  comnrtents 
due  t>y  11-5-01;  published 
9-5-01  [FR  01-22241) 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Intemational  sennces  surveys: 
BE-48;  annual  survey  of 
reinsurarKe  and  other 
insurance  transactions  tty 
U.S.  insurance  contpanies 
with  foreign  persons; 
comments  due  t>y  11-5- 
01;  published  9-5-01  (FR 
01-22190) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Attantic  highly  migratory 
species— 

Pelagk:  kxigline  fisheries; 
comments  due  by  11-8- 
01;  published  9-24-01 
[FR  01-23795] 
l^ortheastem  United  States 
fisheries— 

Monkfish,  AUantic  herring, 
and  Atiantic  salmon; 
environmental  impact 
statements;  comrnents 
due  by  11-9-01; 
published  9-10-01  [FR 
01-22648) 
Nortlieast  multispecies; 
comments  due  t)y  11-5- 
01;  published  10-5-01 
[FR  01-25036) 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Securities: 

Accounts  hoMtng  security 
futures  products; 
applcaMity  of  customer 
protection,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573) 

Security  futures;  margin 
requirements;  comments 


due  by  11-5-01;  published 
10-4-01  (FR  01-24574) 

ENERGY  DEPARTMENT 

Physicians  panel 
determinations  on  worker 
requests  tor  assistance  in 
filing  for  State  workers' 
compensation  ber>etits; 
guidelines 

Put)lk:  hearing  rescheduled; 
comments  due  by  11-8- 
01;  published  9-21-01  [FR 
01-23739) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poliutioo  control: 
State  operating  pennits 
programs — 

Ariuinsas;  comments  due 
by  11-8-01;  published 
10-9-01  [FR  01-24901) 
^4evada;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25410) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Virginia;  comments  due 
by  11-9-01;  put)ltshed 
10-10-01  [FR  01-25012) 

ENVIROt«MENTAL 
PROTECTION  AGENCY 

Air  pollutton  control: 
State  operating  permits 
programs — 

Virginia,  comments  due 
by  11-9-01:  published 
10-10-01  (FR  01-25013) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  (FR 
01-24711) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permrts 
programs- 
West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24712) 
Air  programs: 
Transportation  conformity 
rule;  grace  perkxj 
addition,  etc.;  comments 
due  by  11-5-01;  published 
10-5-01  (FR  01-25017) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 


vi 
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Arkansas;  comments  due  by 
11-8-01;  published  10-9- 
01  [FR  01-24902] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementalion 
plans;  approval  and 
promulgation;  various 
States: 

CaJifomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25254] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaKfomla;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25255] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25256) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25252] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaHfomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25253]  , 

Hazardous  waste:  j 

State  underground  storage 
tanK  program  approvals — 
Hawaii;  conwnents  due  by 
11-5-01;  published  10-5* 
01  [FR  01-24594) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw  i 

agricultural  commodities:       | 
Poly  (vinyl  pyrrolidone),  etc. 
Correction;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25019) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignrrients: 
Texas;  comments  due  by 

11-5-01;  published  9-27' 

01  [FR  01-24139] 


Various  States;  commerrts 
due  by  11-5-01;  published 
9-28-01  [FR  01-24136] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicaid: 
Spousal  impoverishment 
provisions;  States'  option 
to  increase  community 
spouse's  inconrw  when 
adjusting  protected 
resource  allowance; 
comments  due  by  11-6- 
01;  published  9-7-01  [FR 
01-22605) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Energy  Employees 
Occupational  Illness 
Compensation  Program  Act; 
implerT>entation: 
Radiation  dose 
reconstruction  methods; 
comments  due  by  11-5- 
01;  published  10-5-01  [FR 
01-24879] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants: 
Substance  Abuse  Prevention 
and  Treatment  Block 
Grant  applk^ants;  totiacco 
regulation  and 
maintenance  of  effort 
reporting  requirements; 
comments  due  by  11-5- 
01;  published  9-4-01  [FR 
01-22129] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  arid  toan  insurance 
programs: 

Single  family  mortgage 
insurance — 
Property  flipping 
prohib<tk>n;  comments 
due  by  11-5-01; 
published  9-5-01  [FR 
01-22170) 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designatkxts — 
Sacramento  Mountains 
checkerspot  butterfly; 
comments  due  by  11-5- 
01;  published  9-6-01 
[FR  01-22340) 
INTERIOR  DEPARTMENT 
Surface  Mining  Raciamation 
and  Enforcement  Office 
Permanent  program  and 
at}andoned  mine  land 
reclamation  plan 
sut>mlsslons: 

Arkansas;  comments  due  t>y 
11-5-01;  published  10-5- 
01  [FR  01-25006) 


JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Prescriptions: 
Central  fill  pharmacies  filling 
prescriptions  for  controlled 
substances  on  behalf  of 
retail  pharmacies; 
comments  due  by  11-5- 
01;  published  9-6-01  [FR 
01-22322) 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes:  - 
Spouses  and  chikjren  of 
lawful  permanent  reskJent 
aliens;  new  V 
classifk:atk>n;  comments 
due  by  11-6-01;  published 
9-7-01  [FR  01-22151) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Research  room  procedures; 
publk:  access  personal 
computers  (wori(stations) 
use;  comments  due  by 
11-6-01;  published  9-7-01 
[FR  01-22484) 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkxis: 
Nuclear  Energy  Institute; 
comments  due  by  11-8- 
01;  published  9-24-01  [FR 
01-23790) 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  senrice: 
Schedule  A  auttrarity  for 
nontemporary  part-time  or 
intermittent  positions; 
comments  due  by  11-9- 
01;  published  9-10-01  [FR 
01-22563) 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Periodk:als,  Accuracy, 
Grading,  and  Evaluation 
Program;  changes; 
comments  due  by  11-9- 
01;  published  10-10-01 
[FR  01-25433] 

RAILROAD  RETIREMENT 
BOARD 

Interest,  penalties,  and 

administrative  costs; 

assessment  or  waiver  with 

respect  to  debt  collection; 

comments  due  by  11-5-01; 

published  9-5-01  [FR  01- 

22272) 
Organization,  functions,  and 

authority  designations 

Central  and  fiekj  offk»s 
designation  to  reflect 
current  agency  stmcture 
due  to  reorganizations; 
comments  due  by  11-5- 


01;  published  9-5-01  [FR 
01-22271] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Accounts  hoMing  security 
futures  products; 
applk^atMlity  of  customer 
protectk)n,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573) 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24574] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24781) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airbus;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24779] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airbus;  comments  due  t>y 
11-5-01;  published  10-4- 
01  [FR  01-24872) 
BAE  Systems  (Operations) 
Ltd.;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24873) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
11-5-01;  published  9-6-01 
[FR  01-22087] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Bombardier  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24780) 

Domier,  comments  due  by 
11-7-01;  published  10-2- 
01  [FR  01-24560] 

McDonnell  Douglas; 
commerrts  due  by  11-5- 
01;  published  9-20-01  [FR 
01-23417) 

Pratt  &  Whitney;  comments 
due  by  11-9-01;  published 
10-10-01  [FR  01-25399] 
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Short  Brothers;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24874] 
Turtwmeca  S.A.;  comments 
due  by  11-5-01;  published 
9-6-01  [FR  01-22313) 
Ainworthiness  standards: 
Special  conditions — 
Byeriy  Aviation,  Inc.  Twin 
Commander  model 
series  690/695 
airplanes;  comments 
due  by  11-5-01; 
published  10-5-01  [FR 
01-25086) 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Processor-based  signal  and 
train  control  systems; 
development  and  use 
standards;  comments  due 
by  11-8-01;  published  10-9- 
01  [FR  01-25224] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hnpj/ 
Hww.  nara.gov/fedreg/ 
plawcurT.html. 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 


GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available. 

SJ.  Res.  19/P.L  107-54 

Providing  for  ttie 
reappointment  of  Anne 
d'Hamoncourt  as  citizen 
regent  of  ttte  Board  of 
Regents  of  tfie  Smitfisonian 
Institution.  (Oct.  24,  2001;  115 
Stat.  270) 

SJ.  Res.  2Q/P.L.  107-55 

Provkling  for  the  appointment 
of  Roger  W.  Sant  as  citizen 
regent  of  tf>e  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Oct.  24,  2001;  115 
Stat.  271) 

Last  List  October  24,  2001 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 

PENS  is  a  free  electronk;  mail 
notification  servk^e  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  servk»  is  strkrtty 
for  E-mail  notifkation  of  new 
laws.  Tfie  text  of  laws  Is  not 
availat)le  through  this  servk» 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Tite 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  arnj  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  cfiecklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sectkxis 

Affected),  which  is  revised  monthly. 

Tfie  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infonnatlon  at)out  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptbn  to  all  revised  paper  volumes  is 

$1195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mall  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250 

TWe                                    Stock  Number  Price       Revision  Date 

1, 2  (2  Resewed) (869-044-(X)001-«) 6.50 

3  (1997  Compilation  I 
and  Ports  100  and  ' 
101)  (869-044-00002-4) 

4  (869-044-00003-2) 

1-699  ..'. (869-044-00004-1) 

700-1199 (869-044-00005-9) 

1200-€nd.  6(6 
Reserved) (869-044-00006-7) 


1-26  (869-044-O0007-5) 

27-52  (869-044-00008-3) 

53-209 (869-044-00009-1) 

210-299 (869-044-00010-5) 

300-399 (869-044-00011-3) 

400-699 (869-044-00012-1) 

700-899 (86W)44-00013-O) 

900-999 (869-04W)0014-8) 

1000-1199  (869-044-00015-6) 

1200-1599  (869-044-00016-4) 

1600-1899  (869-044-00017-2) 

1900-1939  (869-O44-00018-1) 

1940-1949  (869-044-00019-9) 

1950-1999  (869-O44-00020-2) 

2000-€nd (869-044-00021-1) 

8  (869-044-00022-9) 

9  Parts: 

1-199  (869^)44-00023-7) 

200-€nd  (869-044-00024-5) 


10 

1-50  (869-044-00025-3) 

51-199 (869-044-00026-1) 

200-499 _ (869-044-00027-0) 

SOtHnd  (869-044-00028-8) 

11  (869-044-00029-6) 

12  Parts: 

1-199  (869-044-00030-0) 

200-219^ (869^)44-00031-8) 

220-299 (869-044-00032-*) 

30CW99 (869-044-00033^) 

500-599 (869^)44-00034-2) 

600-€nd  (869-044-00035-1) 

13  (869-044-00036-9) 


6.50 

«Jan. 

1.2001 

36.00 

'Jan. 

1,2001 

9.00 

Jan. 

1,2001 

53.W 

Jan. 

1.2001 

44.00 

Jon. 

1.2001 

55.00 

Jan. 

1.2001 

40.00 

'Jan. 

1,2001 

45.00 

Jan. 

1.2001 

34.00 

Jan. 

1,2001 

56.00 

Jan. 

1,2001 

38.00 

Jan. 

1,2001 

53.00 

Jon. 

1.2001 

50.00 

Jon. 

1.2001 

54.00 

Jan. 

1.2001 

24.M 

Jan. 

1,2001 

...        55.00 

Jan. 

1.2001 

57.00 

Jon. 

1.2001 

21.00 

'Jan. 

1,2001 

37.00 

"Jan. 

1.2001 

45.00 

Jan. 

1,2001 

43.00 

Jon. 

1  2001 

54.00 

Jon. 

1,2001 

55.00 

Jon. 

1,2UU1 

53.00 

Jon. 

1,2001 

55.00 

Jan. 

1.2001 

52.00 

Jon. 

1,2001 

53.00 

Jan. 

1,2001 

55.00 

Jon. 

1,2001 

31.00 

Jon. 

1,2001 

27.00 

Jon. 

1,2U01 

32O0 

Jon. 

l,2U0l 

54.00 

Jon. 

1,2001 

41.00 

Jon. 

1,2001 

38.00 

Jan. 

1,2001 

57.00 

Jon. 

1,2001 

45.00 

Jon. 

1,2001 

14  Parts: 

1-59  (869-044-00037-7) 

60-139 (869-044-00038-5) 

140-199 (869-044-00039-3) 

200-1199  (869-044-O0040-7) 

1200-End (869-044-00041-5) 

15  Parts: 

0-299  (869-044-00042-3) 

300-799 (869-044-00043-1) 

80(Hnd  (869-O44-O0044-0) 

16  Parts: 

0-999  (869-O44-00045-8) 

1000-End (869-044-00046-«) 

17  Parts: 

1-199  (869-044-00048-2) 

200-239 (869-044-00049-1) 

240*wl  (869-044-00050-4) 

18  Parts: 

1-399  (869-044-00051-2) 

40O-End  (869-044-00052-1) 

19  Parts: 

1-140  (869-044-00053-9) 

141-199 (869-044-00054-7) 

200-End  (869-044-00055-5) 

20  Parts: 

1-399 (869-044-00056-3) 

400-499 (869-O44-O0057-1) 

500-End  (869-044-00058-0) 

21  Parts: 

1-99  (869-044-00059-8) 

100-169 (869-044-00060-1) 

170-199 (86^-044-00061-0) 

200-299 (869-O44-00062-8) 

300-499 (869-O44K)0O6>6) 

500-599 (869-044-00064-4) 

600-799 (869-044-00065-2) 

800-1299 (869-044-00066-1) 

1300-£nd (86W)44-00067-9) 

22  Parts: 

1-299  (869-044-00068-7) 

300-€nd (869-044-00069-5) 

23  (869-O44-O0070-9) 

24  Parts: 

0-199  (869-044-00071-7) 

200-499 (B69-O44-00072-5) 

500-699 (869-044-00073-3) 

700-1699  (869-044-00074-1) 

1700-£nd (869-044-00075-0) 


57.W 
55.00 
26.00 
44.00 
37.00 

36.00 
54.00 
40.00 

45.ro 
53.ro 

45.ro 
5i.ro 
55.ro 

56.ro 
23.ro 

54.ro 
53.ro 
20.ro 

45.ro 
57.ro 
57.ro 

37.ro 
44.ro 
45.ro 
i6.ro 
27.ro 
44.ro 
i5.ro 
52.ro 
2o.ro 

56.ro 
42.ro 

4o.ro 

53.ro 
45.ro 
27.ro 
55.ro 
28.ro 


25  (869-044-0ro76-8) 57.ro 

26  Parts: 

§§1.0-1-1.60  (869^)44-0ro77-6) 43.ro 

§§1.61-1.169 (869-04*K)ro78-4) 57.ro 

§§  1.170-1.3ro (869-O44-0ro79-2) 52,ro 

§§  1.301-1.4ro (869-O44-0008O-6) 41.ro 

§§1.401-1.440 (869-042-00081-1) 47.ro 

§§1.441-1.5ro  (869-044-00082-2)  45.ro 

§§  1 .501-1 .640 (869-044-00083-1) 44.ro 

§§1.641-1.850 (869-044-00084-9) 53.ro 

§§  1.851-1.907 (869^)44-00085-7) 54.ro 

§§  1.908-1. lOro (869-044-00086-5) 53.ro 

§§  l.iroi-1.14M  (869-044-O0087-3) 55.ro 

§§1.1401-£nd  (869-044-00088-1) 58.ro 

54.ro 
37.ro 
25.ro 
23.ro 
54.ro 
i2.ro 
i5.ro 


2-29  (869-044-0008W)) 

30-39  (869-0444)0090-3) 

40-49  (869^)44-00091-1) 

50-299 (869-044-00092-0) 

300-499 (8694)444)0093-8) 

500-599 (869-044-00094-6) 

600-End  (869-044-00095-4) 

27  Parts: 

1-199  (869-O44-00096-2) 


Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 
Jon.  1 

Jon.  1 
Jon.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 

SApr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr,  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
*Apc.  1 
Apr.  1 


2roi 
2roi 
2roi 
2roi 
2roi 

2roi 
2roi 
2roi 

2roi 
2roi 

2roi 
2roi 
2roi 

2roi 
2roi 

2roi 
2roi 
2roi 

2roi 
2roi 
2roi 

2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 

2roi 
2roi 

2roi 

2roi 
2roi 
2roi 
2roi 
2roi 

2roi 


2roi 
2roi 
2roi 
2roi 
2oro 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 


57.ro      Apr.  1, 2roi 
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IX 


TWe 


910CII  flUfnCMr 


TWe 


Stock  Number 


200-End  (869-044-00097-1) 26.ro       Apr.  1,  2roi 

28  Parts: 

0-42  (869-044-00098-9) 55O0 

43-end  (869-044-00099-7)  SOJOO 


33.ro 
i4.ro 
47.ro 
33.ro 


29  Parts: 

0-99  (8694)42-OT100-1)  .. 

100499 (869-0444)0101-2)  .. 

500-«99 (8694)444)0102-1)  .. 

900-1899 (8694)444)0103-9)  .. 

1900-1910  (§§19ro  to 
1910.999)  (8694)444)0104-7)  .. 

1910  (§§  i9io.ioro  to 

efKO  (8694)444)0105-5) 42J0 

1911-1925  (8694)444)0106-3) XJOO 

1926 (8694)444)0107-1) 45.ro 

•1927-6id  (8694)444)01064)) 55.ro 

30  Parts: 

1-199  (8694)444)0109-8)  .. 

20O-699 (869-0444)0110-1)  .. 

70D-€nd  (8694)444)0111-7)  .. 


S2.ro 
4s.ro 
S3.ro 

32.ro 
56.ro 


31  Parts: 

0-199  (8694)444)0112-8)  .. 

200-End  (8694)444)01 13-*)  .. 

32  Parts: 

1-39,  Vol,  I MJOO 

1-39,  Vol.  H 19.ro 

1-39,  Vol.  Ill 18.ro 

1-190  (8694)444)0114-4) SLOT 

191-399 (8694)44-roi  15-2) 57.ro 

400-629 (8694)44-OT1 16-8) 35.ro 

630-699 (8694)424)01 17-6) 25.ro 

700-799 (8694)444)01 18-7) 42.ro 

800-End  (8694)444)0119-5) 44.ro 

33  Parts: 

1-124  (8694)444)0120-9) 45.ro 

125-199 (8694)444)0121-7) 55.ro 

200-End  (8694)4*4)0122-5) 45.ro 

34  Parts: 

1-299  (8694)444)0123-3) 43.ro 

300-399 (8694)444)0124-1) 40.ro 

400-End  (8694)444)01254)) 56.ro 

35 (869-0424)0126-5) 10.ro 

36  Parts 

1-199  (8694)444)0127-6) 34.ro 

•200-299  (8694)444)0128-4) 33.ro 

•300-End (8694)444)0129-2) 5S.ro 

37  (8694)444)0130-6) 45.ro 

38  Parts: 

0-17  (8694)444)0131-4) 53.ro 

18-End  (8694)444)0132-2) 55.ro 

39 (8694)424)0133-8) 28.ro 

40  Parts: 

•1-49 (8694)444)0134-9) 54.ro 

50-51  (8694)444)0135-7) 38.ro 

•52  (52.01-52.1018)  (8694)444)0136-5) 50.ro 

•52  (52.1019-End) (8694)444)0137-3) 55.ro 

53-59  (8694)444)0138-1) 28.ro 

60(60.1-£nd)  (8694)444)01394)) S3.ro 

60  (Apps) (8694)444)0140-3) Sl.ro 

61-62  (8694)444)0141-1) 35.ro 

63  (63.1-63.599)  (8694)444)0142-0) 53.ro 

63  (63.600-63.1 199)  (8694)444)0143-8) 44.ro 

64-71  (8694)444)0145-4) 26.ro 

72-80  (8694)444)0146-2) SS.ro 

•81-85 (8694)444)0147-1) 4S.ro 

•86  (86.1-86.599-99) (8694)444)0148-9) S2.ro 

•86  (86.600-I-End)  (8694)444)0149-7) 4S.ro 

87-99  (8694)444)0150-1) 54.ro 

100-135 (8694)444)0151-9) 38.ro 


July  1,2roi 
July  1,2roi 

July  1,  20ro 
«Juiy  1,2roi 
AJuly  1,2roi 

July  1,2roi 


S5i)0        July  I,  2roi 


July  1,  2roi 

«July  1.2roi 

July  1,2roi 

JulYl,2roi 


July  1,2roi 
July  1,2roi 
July  l,2roi 

July  1,  2roi 
July  1,2roi 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

«July  1,  2roi 

J(iy-1,2roi 

«July  1,2roi 

July  1,20ro 

July  1,2roi 

Jiiy  l,2roi 

July  1.  2roi 
July  1,  2roi 
July  1,  2roi 

July  1,  2roi 
July  1,2roi 
July  1,2roi 

July  1,  20ro 

July  1,2roi 
July  1,  2roi 
July  l,2roi 

July  1,  2roi 


July  1, 
July  1, 

July  l,20ro 


2roi 
2roi 


Jiiy  1,2roi 
July  l,2roi 


July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


2roi 
2roi 
2roi 
2roi 
2roi 
2roi 
2roi 


July  1,  2roi 
'July  1,2roi 
July  1,  2roi 
July  1,2roi 
July  1,2roi 
July  1,2roi 
July  l.2roi 
July  1,2roi 


136-149 (869-044-ro  152-7) 5S.ro 

•150-189  (8694)444)0153-5) i2J0O 

•190-259 (8694)444)0154-3) 34.ro 

260-265 (8694)444)0155-1) 4S.ro 

•266-299  (8694)444)01564)) 45.ro 

300-399 (8694)444)0157-8) 41.ro 

400424 (869^)444)0158-6) SIM 

425-699 (8694)444)01594) 55.ro 

•700-789  (8694)444)0160-8) 55.ro 

•790-End (8694)444)0161-6) 44.ro 

41  Chapters: 

1,1-1  to  1-10 13J0 

1,1-11  to  Appendu,  2  (2  Reserved) 13il0 

3-6 14.00 

7 „ 6A) 

8 4.50 

9 i3.ro 

10-17 9.S0 

18,  vd.  I,  Ports  1-5 nm 

18,  Vol.  II,  Ports  6-19 13.ro 

18,  Vol.  Ill,  Ports  20-52 134J0 

19-iro MOO 

1-iro  (8694)444)0162-4) 22.ro 

•101  (8694)444)0163-2) 45.ro 

102-2ro (8694)444)0164-1) 33.ro 

201-End  (8694)444)0165-9) 24.ro 

42  Parts: 

1-399  (8694)424)0162-1) 53.ro 

400429 (8694)424)01634)) SS.ro 

430-End  (8694)424)0164-8) 57O0 

43  Parts: 

1-999  (8694)424)0165-6) 45.ro 

lOOO^nd  (869-0424)01664) SS.ro 


July 
July 
July 

July 
July 
July 

>iy 
July 
July 
J»iV 

>>^ 

'July 

'July 

'J«iy 

'July 

»July 

JJuly 

'July 

'July 

'July 

Jtiy 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct 
Oct. 


.  (869-0424)0167-2) 45O0       Oct. 


45  Parts: 

1-199  (869-0424)0168-1) 50.ro  Oct. 

200499 (8694)424)0169-9) 29.ro  Oct. 

500-1199 (869-042-00170-2) 45.ro  Oct. 

1200-End (869-0424)0171-1) 54.ro  Oct. 

1-40  .". (8694)424)0172-9) 42.ro  Oct. 

41-69  (8694)424)0173-7) 34.ro  Oct. 

70-89  (8694)424X3174-5) 13.ro  Oct. 

90-139 (8694)424)0175-3) 41.ro  Oct. 

140-155 (8694)424)0176-1) 23.ro  Oct. 

156-165 (8694)424)0177-0) 31.ro  Oct 

166-199 (8694)424)0178-8) 42.ro  Oct. 

200-499 (869-0424W 179-6) 36.ro  Oct. 

500-End  (869-0424)0180-0) 23.ro  Oct. 

47  Parts: 

0-19 (8694)424)0181-8) 54.ro  Oct. 

20-39  (869-042-roi82-6) 41.ro  Oct. 

40-69  (869-0424)0183-4) 41.ro  Oct. 

70-79  (869-042-00184-2) 54.ro  Oct. 

80-End  (8694)424)0185-1) 54.ro  Oct. 

48Cttapt*rs: 

1  (Ports  1-51)  (8694)424)0186-9) 57.ro  Oct. 

1  (Ports  52-99)  (8694)424)0187-7) 45.ro  Oct. 

2  (Ports  201-299) (8694)424)0188-5) 53.ro  Oct 

3-6 (8694)42-roi89-3) 40.ro  Oct. 

7-14 (869-0424)0190-7) 52.ro  Ocf 

15-28  (8694)424)0191-5) 53.ro  Oct. 

29-End  (8694)424)0192-3) 38.ro  Oct. 

49  Parts: 

1-99 (8694)424)0193-1) 53.ro  Oct. 

100-185 (8694)424)0194-0) 57.ro  Ocf. 

186-199 (8694)424)01 9&-6) 17.ro  Oct. 

200-399 (8694)424)0196-6) 57  ro  Oct. 

400^999 (8694)424)0197-4) 58.ro  Oct 

1000-1199 (869-042-roi98-2) 25.ro  Oct 

1200-End (8694)424)0199-1) 21.ro  Oct. 


2roi 
2roi 
,  2roi 
,  2roi 
,  2roi 
,  2roi 
,  2roi 
,  2roi 
.  2roi 
,  2roi 

,  1964 
,  1964 
,  1984 
,  1964 
,  1964 
,  1964 
,  1964 
,1984 
,1964 
,  1964 
,1984 

,  2roi 
,  2roi 
,  2roi 
,2roi 

,  2oro 
,  2oro 
,  2oro 

,  2oro 
,  2oro 

,  2oro 

,  2oro 

.  2oro 

2oro 

,2oro 

2oro 
,2oro 
.  2oro 
.  2oro 
.  2oro 
.  2oro 
,2oro 
.  2oro 
,  2oro 

,  2oro 
,2oro 
,  2oro 
,  2pro 
,  2dro 

.2oro 
.  2oro 
.2oro 
,  2oro 
,2oro 
.  2oro 
.  2oro 

2oro 
2oro 
2oro 
,2oro 
.  2oro 
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TNte 
50 


1-199 (869-042-00200-«) 

200-599 (869-042-00201-6) 

fiOO^nd  (869-042-00202-4) 

CFR  Index  and  Findings 
Aids (869-044-00047-4) 


Price       Ravision  Date 


55.x 

35.ra 

55.00 


Oct.  1,  2000 
Oct.  1,  2000 
Oct.  1.  2000 


56.00       Jan.  1,  2001 


Complete  2000  CFR  set .1,094.00 

Micronctie  CFR  Edrtion: 

Subscription  (moled  as  issued) 298.00 

Indwiduol  copies 2.00 

Comptete  set  (one-time  mailing)  247.00 

Complete  set  (one-time  mailing)  264.00 


2000 

2000 
2000 

1997 
1996 


'  BcccRJse  frite  3  Is  an  annual  compiation,  Itw  volume  and  al  previous  volumes 
should  be  retained  as  a  permanent  reference  souce. 

>Trie  July  1.  1985  edttion  o(  32  CFC  Parts  1-189  contains  a  rtote  only  for 
Parts  1-39  inclusive.  For  me  fuH  text  of  ttie  Defense  Acquisition  Regukrtions 
m  Paris  1-39,  ccnsiit  Itie  three  CH?  volumes  issued  as  of  July  1.  1984.  containing 
Itiosepsls. 

>TTw  July  1,  1985  edHicn  of  4)  CFR  Orapters  1-100  contains  a  note  only 
lor  Qwptars  1  to  49  inclusive.  Fa  the  ful  text  of  procurement  regulalions 
in  Ctxipters  1  to  49,  consult  ttie  eleven  CFR  volumes  issued  as  of  July  I, 
1964  conloirMng  ttxxe  ctwpt^. 

'No  amendments  to  tte  volume  were  promulgated  during  the  period  January 
1,  2000,  through  January  1,  2001.  The  CFR  volume  issued  as  of  January  1, 
2000  shoiid  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  AprI 
1.  2000,  through  Apnl  I.  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  ttie  period  July 
I,  2000,  Ihrou^  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained.. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  publistied  daily  in 
24x  microfichie  fonnat  and  mailed  to 
subscribers  ttie  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscrit)ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  PixKessing  Code 

•5419 

I    I  YES.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

n  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $290  each 


Charge  your  order. 

H's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

international  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/anention  line 


Please  Choose  Method  of  Payment 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


-D 


r~l  VISA       n  MasterCard  Account 


Street  address 


City.  Stale.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


MM) 


Purchase  order  number  (optional) 

May  we  make  your  iHimMdRas  avaUiie  to  other 


YES    NO 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress.  1st  Session.  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  Yll>iS,  enter  my  subscription(s)  as  follows: 


Oitftt  PnicMsmg  Code 

*6216 


Charge  your  orthr.  | 
IfBEmyK 
To  fax  yoar  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress.  1st  Session,  2001  for  $225  per  subscription. 


The  total  cost  of  my  Otder  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


CoaqMny  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  Slate.  ZIP  code 


Daytime  phone  including  wea  code 


Purchase  order  numlier  (optional) 
Mmywtmttaey&mt 


YES  NO 

an 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account        [[III 
[U  VISA       [H  MasterCard  Account 


-D 


IE         IE 

I   T                                                  Thank  you  for 

1.    1_          (f"""!" '■an* '«p«'i>'ion  date)                                t     t 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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This  section  of  the  FEDERAL  REGISTER 
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applicability  and  legal  effect,  most  of  which 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HaaHh  Inapaetion 
Sarvica 

7CFR  Part 302 

{Docket  No.  00-065-2] 

Diatrict  of  Cohimbia;  Hovamant  of 
Planta  and  Plant  Producta 

agency:  Animal  and  Plan|  Health 
Inspection  Service,  USDA. 
ACnON:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  with  one  change,  an  interim  rule 
that  established  regulations  concerning 
the  application  for  and  issuance  of 
certificates  for  the  interstate  movement 
of  plants  and  plant  products  from  the 
District  of  Columbia.  The  certificates 
provided  for  by  the  interim  rule  address 
the  plant  healdi  status  of  plants  and 
plant  products  moving  interstate  from 
the  District  of  Columbia.  In  this  final 
rule,  we  are  revising  the  contact 
information  for  persons  seeking 
certification  in  order  to  facilitate  the 
application  for  certificates. 
EFFECTIVE  DATE:  October  30,  2001. 

FOR  FURTHER  MFORMATIC.«  CONTACT:  Mr. 
Jdnathan  Jones,  Operations  Officer, 
Invasive  Species  and  Pest  Management, 
PPQ.  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
8247. 

SUPPLEMENTARY  MFORMATION: 
Backgroond 

In  an  interim  rule  efiiective  and 
published  in  the  Fednal  Register  on 
January  5,  2001  (66  FR 1015-1016. 
Docket  No.  0(M)85-1),  we  established 
r^ulations  in  7  CFR  part  302 
concerning  the  application  for  and 
issuance  of  certificates  for  the  interstate 
movement  of  plants  and  plant  products 
from  the  District  of  Columbia.  The 
interim  rule  was  necessary  to  facilitate 


the  interstate  movement  of  plants  and 
plant  products  frtim  the  District  of 
Coliunbia. 

We  solicited  conunents  concerning 
the  interim  rule  for  60  days  ending 
March  6.  2001.  We  did  not  receive  any 
comments. 

However,  in  this  document,  we  are 
revising  the  contact  infcxmation  for 
persons  seeking  certification.  In  the 
interim  rule,  we  designated  the  Plant 
Protection  and  Quarantine  (PPQ)  office 
at  the  Port  of  Baltimore.  MD.  as  the 
point  of  contact  for  persons  interested  in 
obtaining  District  of  Columbia  Plant 
Health  Certificates.  We  have  determined 
that  the  PPQ  State  Plant  Health 
Director's  office  in  Annapolis,  MD,  is  in 
a  bettOT  position  to  serve  the  needs  of 
persons  requiring  the  inspection  and 
certification  provided  for  by  the 
regulations.  Accordingly,  in  this  final 
rule  we  are  revising  §  302.2  to  designate 
the  Annapolis,  MD,  PPQ  office  as  me 
point  of  contact  for  persons  seeking 
certffication. 

Theref(»e,  for  the  reasons  given  in  the 
interim  nile  and  in  this  docimient,  we 
are  adopting  the  interim  rule  as  a  final 
rule,  Mrith  the  change  discussed  in  this 
document. 

This  final  rule  also  affirms  the 
infwmation  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988  and  the  economic  analysis 
under  Executive  Order  12866  and  the 
RcKmlatorv  Flexibility  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Ordw  12866. 

Effective  Date 

Pursiiant  to  the  administrative 
procedure  provisions  in  5  U.S.C.  553, 
we  find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
interim  rule  adopted  as  final  by  this  rule 
was  efiisctive  on  January  5,  2001.  This 
final  rule  revises  the  point  of  contact  for 
obtaining  inspection  or  documentation 
of  the  plant  health  status  of  plants  or 
plant  products  to  be  moved  interstate 
from  the  District  of  Columbia. 
Immediate  action  is  necessary  to  revise 
the  contact  infrnmation  in  order  to 
facilitate  the  application  for  certificates 
for  the  interstate  movement  of  plants 
and  plant  products  frt>m  the  District  of 
Columbia.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 


Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  (j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq),  the  information 
collection  and  recordkeeping 
requirements  included  in  the  interim 
rule  were  granted  emergency  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  control  niunber 
0579-0166.  OMB  has  approved  the 
continuation  of  that  approval  for  3 
years. 

List  of  Sobjects  in  7  CFR  Part  302 

Agricultiiral  commodities.  Plant 
diseases.  Plant  pests.  Plants 
(Agricultxue).  Quarantine. 
Transportation. 

Accordingly,  the  interim  rule 
establishing  7  CFR  part  302  which  was 
published  at  66  FR  1015-1016  on 
January  5,  2001.  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  302— DISTRICT  OF  COLUMBU; 
MOVEMENT  OF  PLANTS  AND  PLANT 
PRODUCTS 

1.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Aotherity:  7  U.S.C.  7712.  7714.  7715.  7731, 
7732.  7735.  7736.  7745.  uid  7754-7756;  7 
CFR  2.22.  2.80.  and  371.3. 

2.  Section  302.2  is  revised  to  read  as 
follows: 

1302.2    Movement  of  plants  and  plant 
products 

Inspection  or  documentation  of  the 
plant  health  status  of  plants  or  plant 
products  to  be  moved  interstate  from  the 
District  of  Columbia  may  be  obtained  by 
contacting  the  State  Plant  Health 
Director,  Plant  Protection  and 
Quarantine,  APHIS,  Wayne  A.  Cawley. 
Jr.  Building,  Room  350.  50  Harry  S. 
Tnmian  Parkway,  Annapolis.  MD 
21401-7080;  phone:  (410)  224-3452; 
fax:  (410)  224-1142. 

Done  in  Washington.  DC,  this  24th  day  of 
October  2001. 
Bobby  R.  Aconi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  01-27262  Filed  10-29-01;  8:45  am) 
BUJNa  coot  Mie-a4-u 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapaction 
Sarvlca 

9CFRPart94 

[Doctal  No.  01-065-1] 

Ctianga  in  Diaeaae  Statua  of  Greaca 
Bacauaaof  BSE 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  by  adding  Greece  to  the  Ust 
of  regions  where  bovine  spongiform 
encephalopathy  exists  because  the 
disease  has  been  detected  in  a  native- 
bom  animal  in  that  region.  Greece  is 
currently  listed  among  the  regions  that 
present  an  undue  risk  of  introducing 
bovine  spongiform  encephalopathy  into 
the  United  States.  Therefore,  ihe  effect 
of  this  action  is  a  continued  restriction 
on  the  importation  of  ruminants  that 
have  been  in  Greece  and  meat,  meat 
products,  and  certain  other  products  of 
ruminants  that  have  been  in  Greece. 
This  action  is  necessary  in  order  to 
update  the  disease  status  of  Greece 
regarding  bovine  spongiform 
encephalopathy.  { 

DATES:  This  interim  rule  is  effective 
retroactively  to  July  2,  2001.  We  invite 
you  to  comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  December  31,  2001. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-065-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03, 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-065-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http-J/ 
www. aphis,  usda.gov/ppd/nd? 
w^reporJitml. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna  Malloy,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  Products  Program,  VS, 
APHIS,  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231;  (301)  734- 
3277. 
SUPPtfMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  93,  94, 
95,  and  96  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  b)rproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neurological  disease  of  cattle 
and  is  not  known  to  exist  in  the  United 
States.  It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  nuninants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  with  BSE 
are  imported  into  the  United  States. 

Sections  94.18,  95.4,  and  96.2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  other 
animal  products  and  byproducts  from 
nmiinants  that  have  been  in  regions  in 
which  BSE  exists  or  in  which  there  is 
an  undue  risk  of  introducing  BSE  into 
the  United  States.  Paragraph  (a)(1)  of 
§  94.18  lists  the  regions  in  which  BSE 
exists.  Paragraph  (a)(2)  lists  the  regions 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  that  would  be 
acceptable  for  import  into  the  United 
States  and/or  because  the  regions  have 
inadequate  surveillance.  Paragraph  (b) 
of  §  94.18  prohibits  the  importation  of 
fresh,  frozen,  and  chilled  meat,  meat 
products,  and  most  other  edible 
products  of  ruminants  that  have  been  in 
any  region  listed  in  paragraphs  (a)(1)  or 
(a)(2).  Paragraph  (c)  of  §  94.18  restricts 
the  importation  of  gelatin  derived  frt>m 
ruminants  that  have  been  in  any  of  these 
regions.  Section  95.4  prohibits  or 
restricts  the  importation  of  certain 
byproducts  from  ruminants  that  have 
been  in  any  of  those  regions,  and  §  96.2 
prohibits  the  importation  of  casings, 
except  stomach  casings,  from  ruminants 
that  have  been  in  any  of  these  regions. 
Additionally,  the  r^ulations  in  9  CFR 


part  93  pertaining  to  the  importation  of 
live  animals  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
may  deny  the  importation  of  ruminants 
from  regions  where  a  communicable 
disease  such  as  BSE  exists  and  from 
regions  that  present  risks  of  introducing 
commimicable  diseases  into  the  United 
States  (see  §  93.404(a)(3)]. 

CurrenUy,  Greece  is  among  the 
regions  listed  in  §  94.18(a)(2),  which  are 
regions  that  present  an  imdue  risk  of 
introducing  BSE  into  the  United  States. 
However,  on  July  2,  2001,  a  case  of  BSE 
was  confirmed  in  a  native-born  animal 
in  Greece.  Therefore,  in  order  to  update 
the  disease  status  of  this  region 
regarding  BSE,  we  are  amending  the 
regiilations  by  removing  Greece  from  the 
list  in  §  94.18(a)(2)  of  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States  and  adding 
Greece  to  the  list  in  §  94.18(a)(1)  of 
regions  where  BSE  is  known  to  exist. 
The  effect  of  this  action  is  a  continued 
restriction  on  the  importation  of 
ruminants  that  have  been  in  Greece  and 
on  the  importation  of  meat,  meat 
products,  and  certain  other  products 
and  byproducts  of  ruminants  that  have 
been  in  Greece.  We  are  making  these 
amendments  effiective  retroactively  to 
July  2,  2001,  which  is  the  date  that  BSE 
was  confirmed  in  a  native-bom  animal 
in  that  region. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  update  the  disease 
status  of  Greece  regarding  BSE.  Under 
these  circimistances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  pablication  in  the  Federal 
Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  ameni^ents  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

ExecutiTe  Order  12866  and  Regulatory 
FlexiUUty  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations  by  ^ 
adding  &eece  to  the  list  of  regions 
where  BSE  exists  because  the  disease 
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has  been  detected  in  native-bom 
animals  in  that  region.  Greece  is 
currently  listed  among  the  regions  that 
present  an  undue  risk  of  introducing 
BSE  into  the  United  States.  Regardless 
of  which  of  the  two  lists  a  region  is  on, 
the  same  restrictions  apply  to  the 
importation  of  ruminants  and  meat, 
meat  products,  and  most  other  products 
and  byproducts  of  ruminants  that  have 
been  in  the  region.  Therefore,  this 
action,  which  is  necessary  in  order  to 
update  the  disease  status  of  Greece 
regarding  BSE,  will  not  result  in  any 
change  in  the  restrictions  that  apply  to 
the  importation  of  ruminants  and  meat, 
meat  products,  and  certain  other 
products  and  b)rproducts  of  ruminants 
that  have  been  in  Greece. 

Under  these  cinnunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  July  2,  2001;  and  (3) 
does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperworic  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94--RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE).  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBTTED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711,  7712.  7713, 
7714,  7751,  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  111.  114a,  134a,  134b,  134c.  134f.  136, 
and  136a:  31  U.S.C.  9701;  42  U.S.C.  4^31  and 
4332:  7  CFR  2.22.  2.80,  and  371.4. 


194.18    [Amended] 

2.  Section  94.18  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  by  adding,  in 
alphabetical  order,  the  word  "Greece,". 

b.  In  paragraph  (a)(2),  by  removing  the 
word  "Greece,". 

Done  in  Washington,  DC.  this  24th  day  of 
October  2001. 

Bobby  R.  Acord. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

{FR  Doc.  01-27263  Filed  10-29-01 ;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  1044 

[Docket  No.  SO-RIIIMM-3164] 

RIN19a2-AA26 

Offica  of  Saeurity  and  Emargancy 
Oparatkya;  Sacurlty  Raqulraroanta  for 
Protadad  Diactoaucaa  Under  Section 
3164  of  tha  National  Dafanaa 
Autttorization  Act  for  Fiacal  Yaar2000 

agency:  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  adopts,  with  minor  change,  an 
interim  final  rule  published  on  January 
18,  2001,  which  prescribed  the  seciuity 
procedures  that  a  DOE  employee  or  DOE 
contractor  employee,  including  an 
employee  or  contractor  employee  of  the 
National  Nuclear  Seciuity 
Administration,  must  follow  to  make  a 
protected  disclosiue  of  classified  or 
other  controlled  information  under 
section  3164  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  November  29,  2001. 
FOR  FimTHER  INFORMATKW  CONTACT: 
Raymond  C.  Holmer.  Office  of 
Safeguards  and  Security  (SO-211.3), 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown.  MD 
20874,  (301)  903-7325  or  by  electronic 
mail  mymond.holmei^hq.doe.gov. 
StJPPLEMENTARY  INFORMATION: 

L  Introduction 

On  January  18.  2001.  DOE  published 
an  interim  final  rule  in  the  Federal 
Register  (66  FR  4639).  The  interim  final 
rule  added  a  new  part  1044  to  title  10 
of  the  Code  of  Federal  Regulations  to 
establish  seciuity  requirements  for  the 
disclosure  of  classified  and  other 
controlled  information  under  section 
3164  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(NDAA  for  FY  2000)  (42  U.S.C.  7239). 


Section  3164  directed  the  Secretary  of 
Energy  to  establish  a  program  to  ensure 
that  DOE  employees  or  DOE  contractor 
employees  engaged  in  defense  activities 
may'not  be  discharged,  demoted,  or 
otherwise  discriminated  against  as  a 
reprisal  for  making  protected 
disclosures.  The  Secretary  was  required 
by  section  3164(g)  to  prescribe 
regulations  to  ensure  the  security  of  any 
information  disclosed  under  the 
program  (42  U.S.C.  7239(g)).  To  qualify 
as  a  "protected  disclosure"  of  classified 
or  other  controlled  information,  a 
covered  employee  must  take  appropriate 
steps  to  protect  the  security  of  the 
information  in  accordance  with 
gmdance  provided  by  the  DOE  Inspector 
General,  and  reveal  the  information  only 
to  a  person  or  entity  specified  in  the 
statute  (42  U.S.C.  7239(c)). 

DOE  provided  a  30-day  public 
conunent  period  for  the  interim  final 
rule,  and  the  rule  was  to  become 
effective  on  February  20,  2001.  In 
accordance  with  the  memorandum  of 
January  20,  2001,  from  the  Assistant  to 
the  President  and  Chief  of  Staff,  entitled 
"Regulatory  Review  Plan."  published  in 
the  Federal  Register  on  January  24, 
2001.  (66  FR  7702)  DOE  temporarily 
delayed  for  60  days  the  effective  date  of 
the  interim  final  rule  (66  FR  8747, 
February  2,  2001).  Upon  completion  of 
its  review  of  the  regulation,  CMOE 
published  a  notice  in  the  Federal 
Register  on  May  10,  2001.  (66  FR  23833) 
confirming  the  effective  date  of  the 
interim  final  rule  as  April  23,  2001. 

n.  Discussion  of  PuUicConunent 

DOE  received  one  comment  during 
the  public  comment  period  provided  for 
the  interim  final  rule.  The  Special 
Counsel  of  the  U.S.  Office  of  Special 
Counsel  stated  her  concern  that  the 
interim  final  rule  failed  to  include  any 
reference  to  section  3164(1)  of  the  NDAA 
for  FY  2000.  which  provides  that  the 
protections  of  section  3164  are 
independent  of,  and  not  subject  to  any 
limitations  that  may  be  provided  in,  the 
Whistieblower  Protection  Act  of  1989 
(Pub.  L.  101-12)  or  any  other  law  that 
may  provide  protection  for  disclosures 
of  information  by  an  employee  of  DOE 
or  of  a  DOE  contractor.  The  Special 
Counsel  requested  DOE  to  clarify  this 
issue  in  the  final  rule  by  making  clear 
that  whistieblower  disclosures  of 
classified  or  controlled  information  by 
DOE  employees,  including  disclosures 
to  the  Special  Counsel  or  to  the  DOE 
Inspector  General,  are  also  protected 
under  the  Whistieblower  Protection  Act 
of  1989. 

DOE  agrees  that  the  scope  of  the 
section  3164  whistieblower  protection 
program  should  be  addressed  in  the 
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final  rule  to  avoid  confusion  by 
employees  of  DOE  and  its  contractors. 
Therefore,  DOE  is  amending  section 
1044.01  to  include  a  new  paragraph  (b) 
that  tracks  the  language  of  section 
3164(1)  of  the  NDAA  for  FY  2000- 

m.  Procedural  Requirements  - 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Onler  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  (0MB). 

B.  Review  Under  the  Regulatory  — 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.]  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that  by 
law  must  be  proposed  for  public 
comment,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  This  final 
rule  prescribes  the  security  procedures 
that  a  DOE  or  DOE  contractor  employee 
engaged  in  defense  activities  must 
follow  when  making  a  protected 
disclosure  of  classified  or  other 
controlled  information  imder  section 
3164  of  the  NDAA  for  FY  2000.  DOE  is 
not  required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  any 
other  law  to  propose  this  rule  for  public 
comment.  Accordingly,  the  Regulatory 
Flexibility  Act  requirements  do  not 
apply  to  this  rulemaking,  and  no 
regulatory  flexibility  analysis  has  been 
prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or  record 
keeping  requirements  are  imposed  by 
this  rulemaking.  Accordingly,  no  0MB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

Today's  rule  describes  the  sec\irity 
requirements  a  DOE  or  DOE  contractor 
employee  engaged  in  defense  activities 
must  follow  when  making  a  protected 
disclosure  of  classified  or  other 
controlled  information  imder  section 
3164  of  the  NDAA  for  FY  2000. 
Implementation  of  this  rule  will  not 
affect  whether  such  information  might 
cause  or  otherwise  be  associated  with  an 
environmental  impact.  The  Department 


has,  therefore,  determined  that  this  rule 
is  covered  under  the  Categorical 
Exclusion  found  at  paragraph  A.6.  of 
Appendix  A  to  subpart  D,  10  CFR  part 
1021,  which  applies  to  rulemakings  that 
are  strictly  procedural.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

E.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  (61  FR  4729,  February  7, 
1996),  imposes  on  Federal  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regillations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  "Federalism," 
(64  FR  43255.  August  10, 1999)  requires 
agencies  to  develop  an  accountable 
process  to  ensure  meaningful  and  timely 
input  by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  DOE 
published  its  intergovernmental 
consultation  policy  and  procedures  on 
March  14,  2000,  (65  FR  13735). 
"Policies  that  have  federalism 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  substantial  direct  effects  on 


the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  DOE  has 
examined  this  final  rule  and  has 
determined  that  it  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132.. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "sigmficant 
intergovernmental  mandate,"  and 
requires  an  agency  plan  for  giving  notice 
and  opportunity  to  timely  input  to 
potentially  affected  small  governments 
before  establishing  any  reqiiirements 
that  might  significantly  or  uniquely 
affect  small  govenmients.  DOE's 
intergovernmental  consultation  process 
under  the  Unfunded  Mandates  Reform 
Act  of  1995  is  described  in  a  statement 
of  policy  published  by  DOE  on  March 
18, 1997,  (62  FR  12820).  The  final  rule 
published  today  does  not  contain  any 
Federal  mandate,  so  these  requirements 
do  not  apply. 

H.  Review  Under  Executive  Order  1321 1 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  (66  FR  28355. 
May  22,  2001)  requires  Federal  agencies 
to  prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  proposed  significant  energy  action. 
A  "significant  energy  action"  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
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any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposed  action  be 
implemented,  and  of  reasonable 
alternatives  to  the  action  and  their 
expected  benefits  on  energy  supply, 
distribution,  and  use. 

Today's  final  rule  is  not  a  significant 
energy  action.  Accordingly,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

/.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  promulgation  of  the 
final  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  10  CFR  Part  1044 

Administrative  practice  and 
procedure.  Classified  information. 
Energy,  Govenunent  contracts.  National 
security  information,  Seciuity 
information,  Whistleblowing. 

Issued  in  Washington,  DC,  on  October  4, 
2001. 

Spencer  Abraham, 

Secretary  of  Energy. 

Accordingly,  the  interim  final  rule 
adding  10  CFR  part  1044,  which  was 
published  at  66  FR  4639  on  January  18, 
2001,  is  adopted  as  a  final  rule  vtrith  the 
following  changes: 

PART  1044— SECURITY 
REQUIREMENTS  FOR  PROTECTED 
DISCLOSURES  UNDER  SECTION  3164 
OF  THE  NATIONAL  DEFENSE 
AUTHORIZATION  ACT  FOR  FISCAL 
YEAR  2000 

1.  The  authority  citation  for  part  1044 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7101  et  seq.,  7239, 
and  SO  U.S.C.  2401  et  seq. 

2.  Section  1044.01  is  revised  to  read 
as  follows: 

f  1044.01    What  are  tho  purpoM  and  scope 
of  this  part? 

(a)  Purpose.  This  part  prescribes  the 
security  requirements  for  making 
protected  disclosures  of  classified  or 
unclassified  controlled  nuclear 
information  under  the  whistlebloww 
protection  provisions  of  section  3164  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000. 

(b)  Scope.  The  security  requirements 
for  making  protected  disclosures  in  this 
part  are  independent  of,  and  not  subject 
to  any  limitations  that  may  be  provided 
in,  the  Whistleblower  Protection  Act  of 
1989  (Public  Law  101-12)  or  any  other 
law  that  may  provide  protection  for 


disclosures  of  information  by  employees 
of  DOE  or  of  a  DOE  contractor. 

(FR  Doc.  01-27230  Filed  10-29-01;  8:45  am] 
BHUNQ  CODE  6480-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

RIN  3064^049 

Engaged  In  The  Buslneaa  of  Receiving 
Deposits  Other  Than  Trust  Funds 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
FDIC's  regulations  covering  filing 
procedures  and  delegations  of  authority, 
to  clarify  the  meaning  of  the  phrase 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  in  the 
Federal  Deposit  Insurance  Act.  Under 
the  rule,  an  insured  depository 
institution  must  maintain  one  or  more 
non-trust  deposit  accounts  in  the 
aggregate  amoimt  of  $500,000  in  order 
to  be  "engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds".  Each  newly  insured  depository 
institution  Mrill  be  deemed  to  be 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  for  a 
period  of  one  year  fitim  the  date  it  opens 
for  business.  If  a  newly  insured 
depository  institution  fails  to  achieve 
the  minimum  deposit  standard  by  the 
end  of  that  time  period,  it  will  be 
subject  to  a  determination  by  the  FDIC 
that  the  institution  is  not  "engaged  in 
the  business  of  receiving  deposits  other 
than  trust  funds",  and  to  appropriate 
administrative  action  to  terminate  its 
insured  status.  Similarly,  each  insured 
depository  institution,  other  than  a 
newly  insured  depository  institution, 
that  is  below  the  minimum  deposit 
standard  on  two  consecutive  call  report 
dates  will  be  subject  to  a  determination 
by  the  FDIC  that  the  institution  is  not 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds",  and  to 
appropriate  administrative  action  to 
terminate  its  insured  status.  The  final 
rule  also  clarifies  that  the  maintenance 
of  one  or  more  non-trust  deposit 
accounts  in  the  aggregate  amount  of 
$500,000  is  not  a  "safe  harbor",  but 
rather  the  minimum  standard  in  order 
for  an  institution  to  be  considered 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  under 
the  Federal  Deposit  Insurance  Act. 
EFFECTIVE  DATE:  November  29.  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  L.  Hencke,  Counsel,  (202) 
898-8839,  or  Robert  C.  Fick,  Counsel, 
(202)  898-8962,  Legal  Division.  Federal 
Deposit  Insurance  Corporation,  550  1 7th 
Street,  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

L  The  Statute 

The  FDIC  is  authorized  to  approve  or 
disapprove  applications  by  depository 
institutions  for  federal  deposit 
insurance.  See  12  U.S.C.  1815.  In 
determining  whether  to  approve  deposit 
insurance  applications,  the  FDIC 
considers  the  seven  factors  set  forth  in 
section  6  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act).  These  factors 
are  (1)  the  financial  history  and 
condition  of  the  depository  institution: 
(2)  the  adequacy  of  the  institution's 
capital  structure;  (3)  the  futiu^  earnings 
prospects  of  the  institution;  (4)  the 
general  character  and  fitness  of  the 
management  of  the  institution:  (5)  the 
risk  presented  by  the  institution  to  the 
Bank  Insurance  Fund  or  the  Savings 
Association  Insurance  Fimd:  (6)  the 
convenience  and  needs  of  the 
community  to  be  served  by  the 
institution;  and  (7)  whether  the 
institution's  corporate  powers  are 
consistent  with  the  purposes  of  the  FDI 
Act.  12  U.S.C.  1816.  Also,  under  Uie  FDI 
Act,  the  FDIC  must  determine  as  a 
threshold  matter  that  an  applicant  is  a 
"depository  institution  which  is 
engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds  *  *  *" 
12  U.S.C.  1815(a)(1).  Applicants  that  do 
not  satisfy  this  threshold  statutory 
requirement  are  ineUgible  for  deposit 
insurance. 

The  FDIC  applies  the  seven  statutory 
fectors  in  accordance  with  its 
"Stetement  of  Policy  on  Applications 
for  Deposit  Insurance".  See  63  FR  44752 
(August  20,  1998).  The  Statement  of 
Policy  discusses  each  of  the  factors  at 
length;  however,  it  does  not  address  the 
threshold  requirement  that  an  applicant 
be  "engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds". 

The  threshold  requirement  for 
obtaining  federal  deposit  insurance  is 
set  forth  in  section  5  of  the  FDI  Act.  See 
12  U.S.C.  1815(a)(1).  The  language  used 
by  section  5  ("engaged  in  the  business 
of  receiving  deposits  other  than  trust 
funds")  also  appears  in  section  8  and 
section  3  of  the  FDI  Act.  Under  section 
8,  the  FDIC  is  obligated  to  terminate  the 
insured  status  of  any  depository 
institution  "not  engaged  in  the  business 
of  receiving  deposits,  other  than  trust 
ftmds  •  •  •'•  12  U.S.C.  1818(p).  In 
section  3,  the  term  "State  bank"  is 
defined  in  such  a  way  as  to  include  only 
those  State  banking  institutions 
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"engaged  in  the  business  of  receiving' 
deposits,  other  than  trust  funds  •  *  *" 
12  U.S.C.  1813(a)(2). 

The  phrase  "engaged  in  the  business 
of  receiving  deposits  other  than  trust 
funds"  as  used  in  the  FDI  Act  is 
ambiguous.  For  example,  the  statute 
does  not  specify  whether  a  depository 
institution  must  hold  a  particular  dollar 
amoimt  of  deposits  in  order  to  be 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds." 
Similarly,  it  does  not  specify  whether  a 
depository  institution  must  accept  a 
particular  number  of  deposits  within  a 
partiadar  period  in  order  to  be 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds."  In 
addition,  it  does  not  specify  whether  a 
depository  institution  must  accept  non- 
trust  deposits  from  the  general  public  as 
opposed  to  accepting  deposits  only  from 
one  or  more  members  of  a  particiilar 
group  (such  as  the  institution's  trust 
customers,  its  employees  or  affiliates). 

In  applying  this  statutory  requirement 
C'engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds")  for 
over  thirty  years,  the  FDIC  has  approved 
applications  from  many  institutions  that 
did  not  intend  to  accept  non-trust 
deposits  from  the  general  public.  Also, 
the  FDIC  has  approved  appUcations 
from  institutions  that  only  intended  to 
hold  one  type  of  deposit  accoimt  (e.g., 
certificates  of  deposit)  or  that  did  not 
intend  to  hold  more  than  one  or  a  few 
non-trust  deposit  accounts.  However, 
the  FDIC's  long-standing  practice  of 
approving  applications  from  such  non- 
traditional  depository  institutions  has 
not  been  formally  codified  in  such  a 
way  as  to  remove  public  uncertainty  as 
to  the  meaning  of  the  phrase  "engaged 
in  the  business  of  receiving  deposits 
other  than  trust  funds." 

n.  General  Counsel  Opinion  No.  12 

In  order  to  clarify  this  ambiguity  in 
the  statute,  the  FDIC  published  General 
Counsel  Opinion  No.  12.  See  65  FR 
14568  (March  17,  2000).  In  that  opinion, 
the  FDIC's  General  Counsel  stated  that 
the  statutory  requirement  of  being 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  can  be 
satisfied  by  the  continuous  maintenance 
of  one  or  more  non-trust  deposit 
accoimts  in  the  aggregate  amoimt  of 
$500,000. 

The  purpose  of  General  Counsel 
Opinion  No.  12  was  to  remove 
uncertainty  as  to  the  meaning  of  being 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds." 
However,  as  indicated  by  a  recent  court 
ruling,  issuance  of  the  General 
Counsel's  opinion  did  not  achieve  that 
purpose.  In  Heaton  v.  Monogram  Credit 


Card  Bank  of  Georgia.  2001  WL  15635 
(E.D.  La.  January  5.  2001)  the  statutory 
interpretation  set  forth  in  General 
Counsel  Opinion  No.  12  was  rejected  by 
a  federal  district  court.  As  a  result  of  the 
court's  ruling,  imcertainty  continues  to 
exist  as  to  the  meaning  of  being 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds." 

The  phrase  "engaged  in  the  business 
of  receiving  deposits  other  than  trust 
funds"  should  not  be  subject  to  differing 
and,  perhaps,  inconsistent  judicial 
interpretations.  Uniformity  is  needed. 
Both  banks  and  the  public  need  to  know 
that  the  applicable  Federal  banking  laws 
will  be  applied  consistently  throu'^out 
the  United  States.  Moreover,  they  need 
assurance  that  once  the  FDIC  grants 
insiuance  to  a  bank  or  thrift,  the 
deposits  at  that  bank  or  thrift  will 
remain  insured  so  long  as  it  satisfies  the 
legal  requirement  of  being  "engaged  in 
the  business  of  receiving  deposits  other 
than  trust  funds,"  and  the  FDIC  has  not 
terminated  its  insurance. 

m.  The  Petition 

The  Conference  of  State  Bank 
Supervisors  (CSBS),  an  organization 
representing  state  officials  responsible 
for  chartering,  regulating  and 
supervising  state-chartered  banks, 
petitioned  the  FDIC's  Board  of  Directors 
to  promulgate  a  regidation  to  clarify  the 
meaning  of  the  phrase  "engaged  in  the 
business  of  receiving  deposits  other 
than  trust  funds"  as  used  in  the  FDI  Act. 

An  opposing  letter  submitted  by  the 
plaintiff  in  the  Heaton  v.  MonogFom 
litigation  questioned  the  timing  of  the 
regulation.  In  this  opposing  letter,  the 
plaintiff  argued  that  the  promulgation  of 
a  regulation  while  litigation  relating  to 
this  issue  is  pending  would  represent  an 
"abuse  of  discretion"  and  a  "conflict  of 
interest."  The  plaintiff  believes  that  no 
regidation  should  be  promulgated  until 
the  litigation  is  completed. 

The  FDIC  does  not  agree  that 
rulemaking  would  constitute  an  "abuse 
of  discretion."  On  the  contrary,  the 
FDIC  believes  that  ndemaking  is 
necessary  in  order  to  remove  the 
existing  uncertainty,  confusion  and  the 
potential  for  inconsistent 
interpretations.  See  Smiley  v.  Citibank, 
N.A.,  517  U.S.  735, 116  S.  Ct.  1730 
(1996). 

IV.  Questions  And  Conunents 

When  the  FDIC's  Board  of  Directors 
(Board)  published  its  notice  of  proposed 
rulemaking,  Being  Engaged  in  tJfie 
Business  of  Receiving  Deposits  Other 
Than  Trust  Funds,  66  FR  20102,  (April 
19,  2001)  it  sought  comments  from  the 
public  on  all  aspects  of  the  rule  and  also 
sought  responses  on  nine  specific 


questions.  The  FDIC  received  twenty- 
one  timely  comment  letters  and  two 
comment  letters  submitted  after  the  end 
of  the  comment  period.  Also,  one  letter 
objected  to  the  FDIC's  consideration  of 
comment  letters  thought  to  be  filed  late. 
Overall,  eighteen  timely  comment 
letters  were  in  favor  of  the  regulation 
and  three  were  opposed. 

The  nine  questions  and  a  sunomary  of 
the  conunents/responses  to  those 
questions  are  detailed  below. 

1 .  Should  the  FDIC  Adopt  a  Regulatory 
Standard  for  Detennining  Whether  a 
Depository  Institution  is  "Engaged  in 
the  Business  of  Receiving  Deposits 
Other  Than  Trust  Funds"? 

Eighteen  comment  letters  were  in 
favor  of  the  FDIC's  adoption  of  a 
regulatory  standard:  eight  depository 
institutions  or  depository  institution 
holding  companies,  three  financial 
institution  trade  associations,  three  law 
firms,  two  state  banking  supervisors,  the 
Office  of  Thrift  Supervision,  and  VISA 
U.S.A.,  Inc.  Three  commenters  objected 
to  the  adoption  of  any  regulatory 
standard  by  the  FDIC.  These  objections 
are  addressed  in  detail  in  the  following 
section. 

2.  If  so,  Should  the  Standard  be  Based 
on  a  Particular  Number  and/or  Amount 
of  Non-Trust  Deposits?  Or  Should  the 
Standard  be  Based  on  Other  Factors, 
Such  as  the  Institution's  Legal  Authority 
to  Accept  Non-Trust  Deposits  or  the 
Institution's  Policies  with  Respect  to  the 
Acceptance  of  Non-Trust  Deposits? 

Three  commenters  responded  on  this 
question.  One  thought  that  the  standard 
could  be  based  on  a  particular  number 
and  amoimt  of  non-trust  deposits. 
Another  thought  that  the  standard 
should  not  be  based  on  any  particular 
number  of  non-trust  deposits  as  long  as 
the  institution  had  the  capacity  to 
accept  even  one  non-trust  deposit.  The 
third  commenter  thought  that  an 
institution  only  needs  to  have  the  legal 
authority  to  receive  non-trust  deposits 
in  order  to  be  engaged  in  the  business 
of  receiving  deposits  other  than  trust 
funds. 

The  FDIC  has  considered  the 
su^estions  that  legal  authority  or 
capacity  to  accept  non-trust  deposits 
alone  is  sufficient,  but  believes  that  its 
standard  is  the  better  approach.  Bare 
legal  authority  or  capacity  to  receive 
non-trust  deposits  without  the  actual 
receipt  or  holding  of  any  deposits 
evidences  only  a  potential  ability  to 
receive  deposits,  and  this  potential  may 
never  be  realized.  If  an  institution  can 
be  engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds  simply 
by  having  the  legal  authority  or  capacity 
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to  receive  deposits,  it  would  be  able  to 
enjoy  all  of  the  benefits  of  being  an 
insured  institution  e.g.,  the  ability  to 
export  interest  rates,  without  ever 
actually  providing  any  deposit  services. 
We  do  not  believe  that  such  a  standard 
would  be  consistent  with  the  purposes 
of  federal  deposit  insurance. 
Consequently,  the  FDIC  has  declined  to 
adopt  that  standard. 

3.  Assuming  a  Minimum  Amount  of 
Non-Trust  Deposits  is  Required,  Should 
the  Standard  be  Based  on  a  Particular 
Nuinber  of  Non-Trust  Deposit  Accounts? 
If  so.  Should  that  Number  Be  One?  If 
not.  What  Should  be  the  Mirumum 
Number  of  Non-Trust  Deposit  Accounts? 
Why? 

Of  the  thirteen  commenters 
responding  on  this  question,  none 
thought  that  an  institution  should  be 
required  to  maintain  more  than  one 
deposit  account 

4.  Assuming  That  the  Standard  Should 
Be  Based  on  a  Particular  Amount  of 
Non-Trust  Deposits,  Should  That 
Amount  Be  $500,000?  If  Not.  What 
Should  Be  the  Minimum  Amount  of 
Non-Trust  Deposits?  Why? 

Of  the  eleven  commenters  responding 
on  this  question,  ten  thought  the 
minimum  amount  of  non-trust  deposits 
should  be  $500,000;  the  other 
commenter  thought  it  should  be  a 
"modest  amoimt." 

5.  Should  a  Depository  Institution  Be 
Required  To  Accept  Deposits  from  the 
Public  at  Large  (as  Opposed  to 
Accepting  Deposits  From  a  Particular 
Group  Such  as  the  Institution's  Trust 
Customers  or  Employees  or  Affiliates}  in 
Order  To  Be  "Enga^d  in  the  Business 
of  Receiving  Deposits  Other  Than  Trust 
Funds"?  If  So,  Why? 

Of  the  eleven  commoiters  responding 
on  this  question,  all  thought  that  a 
depositc»y  institution  should  not  be 
required  to  accept  deposits  from  the 
public  at  large  (as  opposed  to  accepting 
deposits  from  a  particular  group  such  as 
the  institution's  trust  customers, 
employees  or  affiliates). 

6.  Should  a  Depository  Institution  be 
Required  To  (^fer  a  Selection  of 
Different  Types  of  Deposits  (e.g.. 
Demand  Deposits,  Savings  Deposits, 
Certificates  of  Deposit)  in  Order  To  Be 
"Engaged  in  the  Business  of  Receiving 
Deposits  Other  Than  Trust  Funds"?  If 
So,  Why? 

Of  the  eleven  commenters  responding 
on  this  question,  all  thought  that  a 
depository  institution  should  not  be 
required  to  offer  a  selection  of  different 


types  of  deposits  (e.g.,  demand  deposits, 
savings  deposits,  certificates  of  deposit). 

7.  Should  the  FDIC  Create  Any 
Exceptions  for  Special  Circumstances? 
For  Example,  Should  a  New  Institution 
Be  Given  a  Certain  Period  of  Time  to 
Reach  the  Minimum  Nuinber  of  Non- 
Trust  Deposit  Accounts  or  To  Attain  the 
Miiumum  Amount  of  Non-Trust 
Deposits? 

Of  the  eight  commenters  responding 
on  this  question,  all  thought  that  the 
FDIC  should  permit  exceptions  for 
special  circumstances.  Four  commenters 
specifically  mentioned  permitting  an 
exception  for  newly  insured  depository 
institutions;  two  also  thought  that  there 
should  be  an  exception  for  institutions 
(other  than  the  newly  insured 
institutions)  that  fall  below  the 
minimum  to  regain  sufficient  deposits; 
and  one  thought  the  FDIC  should  allow 
some  time  for  banks,  particularly  in 
small  communities,  to  meet  the 
minimum  deposit  standard. 

The  FDIC  believes  that  these 
suggestions  raise  significant  issues.  At 
the  time  they  apply  for  deposit 
insurance  some  newly  chartered 
institutions,  for  example,  those 
organized  by  individuals,  may  not  have 
received  $500,000  in  non-trust  deposits. 
Indeed,  potential  depositors  may  not 
want  to  put  their  money  in  an 
institution  that  is  not  yet  insured. 
Absent  some  modification  to  the  rule, 
this  disincentive  could  prolong  the  time 
it  takes  an  institution  to  reach  the 
minimuni  deposit  Standard  or  possibly 
even  prevent  it  from  reaching  die 
minimum  deposit  standard. 
Consequentiy,  the  FDIC  has  decided  to 
modify  the  rule  to  provide  that  an 
applicant  for  deposit  insurance  would 
be  deemed  to  be  "engaged  in  the 
business  of  receiving  deposits  other 
than  trust  funds"  for  one  year  from,  the 
date  it  opens  for  business.  If  such  an 
institution  does  not  meet  the  Tninimnm 
deposit  standard  at  the  end  of  that 
period,  it  would  be  subject  to  a 
determination  by  the  FDIC  that  the 
institution  is  not  "engaged  in  the 
business  of  receiving  deposits  other 
than  trust  funds"  and  to  termination  of 
its  insured  status  under  section  8(p)  of 
the  FDI  Act.  12  U.S.C  1818(p). 

However,  certain  other  newly 
chartered  depository  institutions  should 
be  able  to  meet  the  $500,000  minimum 
deposit  standard  from  the  outset.  In 
particular,  a  newly  chartered  depository 
institution  that  is  organized  by.  or 
intended  to  be  owned  by,  an  existing 
company  (whether  or  not  a  bank 
holding  company),  typically  does  not 
need  a  grace  period  to  reach  the 
$500,000  minimum  deposit  standard. 


Therefore,  the  FDIC  intends  to  include 
a  condition  in  any  order  granting 
deposit  insurance  to  such  a  depository 
institution  that  the  depository 
institution  have  the  $500,000  minimnin 
deposit  before  deposit  insurance 
becomes  effective. 

Similarly,  several  commenters 
suggested  a  grace  period  for  of>erating 
insured  depository  institutions  that  are 
not  newly  insured.  The  rationale  for 
such  a  grace  period  is  that  any  insured 
depository  institution  may,  on  occasion, 
Ml  below  the  minimum  deposit 
standard,  and  it  would  be  extremely 
disruptive  and  harmful  if  the 
institution's  status  were  to  immediately 
and  automatically  change  as  a  result. 
For  example,  an  institution's  insured 
status  might  be  called  into  doubt  if  it 
fell  below  the  minimum  deposit 
standard  even  for  an  instant. 
Furthermore,  an  institution  that 
quahfied  as  a  "State  bank"  might 
abrupUy  lose  that  status  if  its  total  non- 
trust  deposits  fell  below  the  minimum 
deposit  standard.  Of  course,  an 
institution's  deposit  insurance 
continues  until  terminated  by  the  FDIC. 

The  FDIC  believes,  however,  that  any 
perception  that  an  institution  might 
abrupUy  lose  its  insured  status  or  its 
status  as  a  "State  bank"  may  cause 
uncertainty  and  disruption. 
Consequentiy,  the  FDIC  has  decided  to 
modify  the  proposed  rule  to  avoid  such 
a  result.  The  final  rule  provides  that  an 
insured  depository  institution  (other 
than  a  newly  insured  institution)  will  be 
subject  to  a  determination  by  the  FDIC 
that  the  institution  is  not  "engaged  in 
the  business  of  receiving  deposits  other 
than  trust  funds"  and  to  termination  of 
its  insured  status  through  administrative 
proceedings  under  section  8(p)  of  the 
FDI  Act  if  the  institution  is  below  the 
minimum  deposit  standard  on  two 
consecutive  call  report  dates.  The  term 
"call  report"  is  used  herein  to  refer 
collectively  to  the  Consolidated  Rraorts 
of  Condition  and  Income,  the  Thrin 
Financial  Report,  and  the  Report  of 
Assets  and  Liabilities  of  US  Branches 
and  Agencies  of  Foreign  Banks.  The  call 
report  dates  are  March  31st,  June  30th, 
September  30th,  and  December  31st. 

A  brief  discussion  about  section  8(p) 
as  it  relates  to  the  institution's 
depositors  is  warranted.  Under  section  " 
8(p)  of  the  FDI  Act,  the  FDIC  is 
obligated  to  terminate  the  insured  status 
of  a  depository  institution  that  is  not 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds."  12 
U.S.C.  181 8(p).  A  finding  by  the  FDIC's 
Board  of  Directors  that  a  depository 
institution  is  not  "engaged  in  the 
business  of  receiving  deposits  other 
than  trust  funds"  is  conclusive.  Id.  Such 
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a  finding,  however,  does  not  result  in 
the  immediate  loss  of  deposit  insurance. 
On  the  contrary,  the  institution  remains 
insured  for  a  period  of  time  during 
which  depositors  are  provided  with 
notification  of  the  date  on  which  the 
institution's  deposits  will  cease  to  be 
insured.  See  12  CFR  308.124. 

8.  Should  Operating  Insured  Depository 
Institutions  Be  Held  to  the  Same 
Standard  as  Applicants  for  Deposit 
Insurance?  In  Other  Words,  Should  the 
Standard  Under  Section  8  of  the  FDI  Act 
(Involving  Terminations)  Be  the  Same  as 
the  Standard  Under  Section  5  (Involving 
Applications)?  Should  the  FDIC 
Terminate  the  Insured  Status  of  Any 
Operating  Institution  That  Does  Not 
Meet  the  Chosen  Standard?  Should  an 
Operating  Insured  Institution  Be  Given 

a  Certain  Period  of  Time  To  Regain  the 
Level  of  $500,000  After  Falling  Below 
That  Level? 

Of  the  five  commenters  responding  on 
this  question,  all  thought  that  operating 
insured  depository  institutions  should 
be  held  to  the  same  standard  as 
applicants  for  deposit  insurance.  As 
noted  above,  two  commenters  thought  . 
that  operating  insured  institutions 
should  be  given  a  period  of  time  to 
regain  the  $500,000  minimum  deposit 
standard  after  falling  below  it. 

The  FDIC  agrees  mat  operating 
insured  depository  institutions  should 
be  held  to  the  same  standard  as 
applicants  for  deposit  insurance,  and 
the  final  rule  is  consistent  with  that 
principle.  With  regard  to  the  grace 
period  suggestion,  the  FDIC  has 
modified  the  rule,  as  discussed  above,  to 
provide  a  period  of  time  for  an 
institution  to  regain  the  minimum 
deposit  standard  if  the  institution 
should  fall  below  it. 

9.  Should  the  Same  Standard  Apply  to 
the  Definition  of  "State  bank"  Ur.der 
Section  3  of  the  FDI  Act?  If  not.  What 
standard  Should  Apply?  Why? 

Of  the  seven  commenters  responding 
on  this  question,  aU  thought  that  the 
same  standard  should  apply  to  the 
definition  of  "State  bank"  under  section 
3  of  the  FDI  Act,  and  four  of  the  seven 
thought  that  the  same  standard  should 
apply  throughout  the  FDI  Act. 

m  addition  to  the  responses  to  the 
nine  questions,  one  commenter 
suggested  that  the  rule  should  be  a  "safe 
harbor"  as  opposed  to  a  minimum 
standard.  The  FDIC  intends  a  minimum 
standard.  The  FDIC  does  not  believe 
that  a  safe  harbor  approach  will 
adequately  clarify  the  meaning  of  the 
phrase  "engaged  in  the  business  of 
receiving  deposits  other  than  trust 
fimds."  Under  a  safe  harbor  approach 


uncertainty  would  exist  as  to  the  status 
of  an  institution  that  did  not  satisfy  the 
$500,000  standard.  A  primary  purpose 
of  the  rule  is  to  remove  ambiguity  and 
uncertainty  in  this  area,  and  the  safe 
harbor  approach  does  not  achieve  that 
purpose.  Consequently,  the  FDIC  has 
modified  the  rule  to  make  it  clear  that 
the  rule's  requirements  are  a  minimum 
standard,  not  a  safe  harbor.  However, 
the  rule  is  also  structured  so  that  a 
^lure  to  satisfy  the  $500,000  standard 
will  not  result  in  an  automatic 
termination  of  an  institution's  status  as 
an  insured  institution  or  as  a  "State 
bank."  Rather,  such  a  failure  would 
make  the  institution  subject  to 
termination  proceedings  under  section 
8(p). 

V.  Objectioiis  to  the  Rule 

As  noted  above  three  commenters 
opposed  the  regulation.  One  opponent 
simply  disagreed  with  the  FDIC's 
interpretation  of  section  5  of  the  FDI 
Act.  Another  opponent,  U.S.  Senator 
Mary  L.  Landrieu,  was  opposed  to  the 
FDIC's  adoption  of  the  regulation  and 
thought  it  inappropriate  to  promulgate  a 
regulation  while  the  Heaton  v. 
Monogram  litigation  was  pending. 

The  FDIC  believes  that  it  has  acted 
properly  in  formalizing  its 
interpretation  of  the  FDI  Act  at  this 
time.  Because  of  the  FDIC's  statutory 
responsibility  as  a  federal  banking 
regulator,  the  FDIC  has  a  strong  interest 
in  interpreting  the  FDI  Act  and  in 
providing  courts  and  private  parties 
with  guidance  concerning  its 
interpretation.  Agencies  often  interpret 
their  governing  statutes  during  the 
course  of  litigation  in  order  to  provide 
courts  and  private  litigants  with  needed 
guidance.  Indeed,  it  is  often  litigation 
that  discloses  the  need  for  such 
guidance.  The  Supreme  Court  cited  this 
practice  with  approval  in  Smiley  v. 
Citibank  (South  Dakota).  N.A..  517  U.S. 
735  (1996),  when  it  gave  deference 
under  the  Chevron  doctrine  to  a 
regulation  interpreting  the  statutory 
term  "interest"  that  was  promulgated  by 
the  Comptroller  of  the  Currency  during 
the  course  of  litigation.  Additionally,  it 
is  appropriate  for  the  FDIC  to 
promulgate  its  statutory  interpretation 
in  the  form  of  a  formal  regulation,  in 
view  of  recent  Supreme  Court  decisions 
restricting  judicial  deference  in 
situations  involving  less  formal 
interpretations  of  a  statute.  See 
Christensen  v.  Harris  County,  529  U.S. 
576  (2000);  U.S.  v.  Mead  Corp.,  121  S. 
Ct.  2164  (2001). 

Indeed,  this  regulation  presents  a 
classic  example  of  a  federal  agency 
acting  appropriately  in  furtherance  of  its 
statutory  responsibility.  The  FDIC 


decided  many  years  ago,  in  the  course 
of  approving  applications  for  deposit 
insurance,  to  interpret  the  statutory 
phrase  "engaged  in  the  business  of 
receiving  deposits"  to  include  banking 
institutions  with  limited  deposit-taking 
activity.  Accordingly,  the  FDIC 
approved  numerous  applications  for 
deposit  insurance  from  such  institutions 
over  a  period  of  more  than  thirty  years. 
Because  the  ongoing  litigation  has 
disclosed  a  need  for  a  more  formal 
interpretation,  the  FDIC  is  adopting  this 
rule  interpreting  the  statutory  phrase 
consistent  with  both  the  FDIC's 
longstanding  interpretation  and  other 
federal  and  state  banking  law. 

As  noted  above,  the  regulation  is 
being  issued  to  eliminate  the  current 
uncertainty  and  provide  for  consistency 
in  the  interpretation  of  the  FDI  Act. 
Consequently,  the  FDIC  believes  that  it 
is  not  only  appropriate  but  essential  for 
the  FDIC  to  issue  a  regulation  clarifying 
the  meaning  of  the  phrase  "engaged  in 
the  business  of  receiving  deposits  other 
than  trust  funds." 

The  third  opposition  letter  was 
submitted  by  a  law  firm  on  behalf  of  five 
consumer  advocacy  groups.  These 
consumer  groups  are  the  National 
Consumer  Law  Center,  the  Consumer 
Federation  of  America,  Consumers 
Union,  U.S.  Public  Interest  Research 
Group  and  the  National  Association  of 
Consimier  Advocates.  In  their  letter,  the 
consimier  groups  presented  three 
arguments  against  the  adoption  of  the 
proposed  regulation.  Each  of  these 
argxmients  is  addressed  in  turn  below. 

First,  the  consumer  groups  argued 
that  the  integrity  of  the  regulatory 
process  will  be  imdermined  by  asserting 
a  position  that  supports  the  defendant 
in  the  Heaton  v.  Monogram  litigation. 
This  argument  ignores  the  nature  and 
extent  of  the  FDIC's  statutory  duties 
under  the  FDI  Act.  The  FDIC  cannot 
discharge  its  duties,  for  example,  under 
section  5  of  the  FDI  Act  (involving 
applications  for  deposit  insurance)  and 
section  8  of  the  Act  (involving 
terminations  of  insurance)  without 
interpreting  the  statutory  phrase.  For 
this  reason,  the  FDIC  cannot  be  neutral. 
The  FDIC  must  interpret  the  phrase 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  in  order 
to  carry  out  its  duties.  Otherwise,  the 
FDIC  would  be  unable  to  make  any 
decisions  on  any  applications  for 
deposit  insiirance.  As  pointed  out 
above,  it  is  important  to  note  that  the 
FDIC's  interpretation  has  existed  for 
many  years  prior  to  this  litigation.  It  was 
not  established  with  the  purpose  of 
either  helping  or  hurting  any  party; 
rather,  it  was  established  with  the 
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purpose  of  foirly  and  consistently 
administering  the  statute. 

Second,  the  consumer  groups  argued 
that  the  FDIC's  interpretation  as 
codified  in  the  proposed  regulation 
conflicts  with  the  FDI  Act.  This 
argument  is  based  upon  the  statute's  use 
of  the  word  "business"  and  the  words 
"receiving  deposits."  According  to  the 
consimier  groups,  these  words  mean 
that  a  depository  institution  must 
receive  an  "ongoing"  stream  of  deposits 
in  order  to  be  "engaged  in  the  business 
of  receiving  deposits  other  than  trust 
funds." 

The  FDIC  does  not  believe  that  the 
interpretation  offered  by  the  consumer 
groups  is  correct.  The  statute  refers  to 
"business,"  not  "primary  business."  See 
Royal  Foods  Co.  Inc.  v.  RJR  Holdings 
Inc.,  252  F.Sd  1102  (9th  Cir.  2001).  The 
statute  also  recognizes  that  a  single 
deposit  can  be  accepted  or  "received" 
many  times  through  rollovers.  See  12 
U.S.C.  183lf(b).  Thus,  the  word 
"receiving"  in  the  statute  is  consistent 
with  the  holding — and  periodic  renewal 
or  rollover — of  a  single  certificate  of 
deposit.  Similarly,  the  plural  word 
"deposits"  is  not  inconsistent  with  the 
holding  of  a  single  deposit  accoimt 
because  multiple  deposits  of  funds  can 
be  made  into  a  single  accoimt.  In 
addition,  the  periodic  accrual  of  interest 
represents  the  "receiving"  of 
"deposits."  Moreover,  the  statute 
defines  "deposit"  in  such  a  way  as  to 
treat  "receiving"  and  "holding"  with 
equal  significance  for  purposes  of  the 
definition  of  "deposit."  See  12  U.S.C. 
1813(1)(1). 

In  short,  the  proposed  regulation  is 
consistent  with  the  FDI  Act.  This 
conclusion  is  confirmed  by  Meriden 
Trust  and  Safe  Deposit  Company  v. 
FDIC,  62  F.3d  449  (2d  Cir.  1995).  In  that 
case,  the  court  found  that  a  bank  was 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  even 
though  the  bank  held  only  two  accounts 
with  a  combined  balance  of  only  ' 
$200,000.  Both  of  those  accounts  were 
fit)m  affiliates:  one  from  the  bank's 
parent  company  and  one  bova  its  sister 
bank. 

In  presenting  their  second  argument, 
the  consumer  groups  asserted  that  the 
Meriden  case  is  distinguishable  from  the 
Heaton  case.  They  noted  that  the  two 
cases  involved  separate  sections  of  the 
FDI  Act  (though  both  cases  involved  the 
same  definition  of  "State  bank"). 
However,  the  meaning  of  being 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  should 
not  vary  depending  upon  which  section 
of  the  FDI  Act  is  under  consideration 
and  the  consumer  groups  have 
presented  no  aigument  justifying  such 


variation.  Such  an  approach  would  lead 
to  inconsistencies,  uncertainties  and 
confusion  and  would  be  contrary  to  the 
main  purpose  of  the  regulation  which  is 
to  clarify  the  law  for  the  benefit  of 
depository  institutions  as  well  as  the 
general  public. 

Third,  the  consumer  groups  argued 
that  the  regulation  will  harm  the  public. 
This  argument  is  based  upon  the 
proposition  that  an  out-of-state  bank 
should  not  be  able  to  avoid  the  host 
state's  consumer  protection  laws.  This 
argument  is  inconsistent  with  the 
express  language  of  section  27  of  the 
FDI  Act,  12  U.S.C.  1831d.  Through 
section  27,  Congress  has  specifically 
provided  that  an  out-of-state  "State 
bank"  may  export  interest  rates  into  a 
host  state  notwithstanding  the  host 
state's  laws.  This  section  was  enacted  to 
provide  state  banks  competitive  equality 
with  national  banks. 

Finally,  the  law  firm  representing  the 
plaintiff  in  the  Heaton  v.  Monogram 
litigation  submitted  a  letter  objecting  to 
the  FDIC's  consideration  of  two  other 
letters  (both  supporting  the  proposed 
regulation).  The  law  firm  argued  that  the 
two  letters  in  question  had  been 
received  by  the  FDIC  after  the  expiration 
of  the  comment  period. 

In  fact,  one  of  the  two  letters  was 
received  by  the  FDIC  on  the  last  day  of 
the  comment  period  (July  18,  2001). 
This  letter  was  timely.  "llje  second  letter 
supported  the  proposed  regulation  but 
in  broad,  general  terms.  Substantively,  it 
was  similar  to  a  number  of  other  letters. 
The  FDIC  did  not  rely  upon  this  letter 
or  another  late-filed  letter  in  its 
consideration  of  the  final  rule. 

The  FDIC  has  carefully  considered  all 
of  the  timely  comments  received;  most 
of  the  comments  received  are  consistent 
with  the  FDIC's  views  and  suggest  no 
changes  to  the  rule.  However,  as  noted 
above,  the  FDIC  has  modified  the 
proposed  rule  to  incorporate  certain 
grace  periods  suggested  in  the 
comments  received  in  response  to 
questions  7  and  8,  and  has  clarified  the 
fact  that  the  rule  is  not  a  safe  harbor. 

VI.  Reasons  for  the  Minimum  Deposit 
Standard 

There  are  a  number  of  substantial 
reasons  for  adopting  the  final  rule.  First, 
the  statute  is  ambiguous  (as  discussed 
above).  The  FDIC  in  General  Counsel 
Opinion  12  (GC12)  discussed  the 
statutory  language  at  length.  See  65  FR 
14568, 14569  (March  17.  2000).  The 
statute  recognizes  that  a  single  deposit 
can  be  accepted  or  "received"  many 
times  through  rollovers.  See  12  U.S.C. 
1831f(b)  (dealing  with  the  acceptance  of 
brokered  deposits).  Thus,  the  word 
"receiving"  in  the  statute  can  be 


reconciled  with  the  holding — and 
periodic  renewal  or  rollover — of  a  single 
deposit.  Similarly,  the  plural  word 
"deposits"  is  not  inconsistent  with  the 
holding  of  a  single  deposit  accoimt 
because  multiple  deposits  of  funds  can 
be  made  into  a  single  account.  A 
depositor  might,  for  example,  make  a 
deposit  of  funds  every  month  into  the 
same  account.  The  accrual  of  interest 
would  represent  an  additional  deposit 
into  the  same  account.  In  the  case  of  a 
certificate  of  deposit,  the  deposit  would 
be  replaced  with  a  new  deposit  at 
maturity.  Moreover,  the  statute  defines 
"deposit"  in  such  a  way  as  to  treat 
"receiving"  and  "holding"  with  equal 
significance  for  purposes  of  the  ' 

definition  of  "deposit."  See  12  U.S.C. 
1813(1)(1). 

Second,  as  discussed  at  length  in 
General  Counsel  Opinion  No.  12,  the 
legislative  history  is  inconclusive.  See 
H.R.  Rep.  No.  2564,  reprinted  in  1950 
U.S.C.C.A.N.  3765,  3768.  Third,  the 
FDIC  has  approved  applications  from 
many  non-traditional  depository 
institutions  that  intended  to  maintain 
only  one  or  a  very  limited  number  of 
non-trust  deposit  accounts.  This 
practice  began  at  least  as  early  as  1969 
with  Bessemer  Trust  Company 
(Bessemer)  located  in  Newark,  New 
Jersey.  Bessemer  offered  checking 
accounts  to  its  own  trust  customers  but 
did  not  offer  checking  accounts  or  any 
other  type  of  non-trust  accounts  to  the 
general  public.  Despite  this  limitation 
on  Bessemer's  deposit-taking  activities, 
the  FDIC  approved  Bessemer's 
application  for  deposit  insurance.  The 
FT)IC  continued  to  approve  such 
applications  (i.e.,  applications  from 
institutions  with  very  limited  deposit- 
taking  activities)  from  the  1970s  to  the 
present.  These  non-traditional 
depository  institutions  have  included 
trust  companies,  credit  card  banks  and 
other  specialized  institutions.  For 
example,  one  depository  institution 
planned  to  hold  no  accounts  except 
escrow  accounts  relating  to  mortgage 
loans.  Another  depository  institution 
planned  to  offer  deposits  only  to  its 
affiliate's  customers. 

Fourth,  the  Bank  Holding  Company 
Act  (BHCA)  contemplates  the  existence 
of  depository  institutions  that  are 
insured  by  the  FDIC  even  though  they 
do  not  accept  a  continuing  stream  of 
non-trust  deposits  from  the  general 
public.  See  12  U.S.C.  1841(c).  In  the 
BHCA,  the  definition  of  "bank" 
includes  banks  insured  by  the  FDIC.  See 
12  U.S.C.  1841(c)(1).  A  list  of  exceptions 
includes  institutions  functioning  solely 
in  a  trust  or  fiduciary  capacity  if  several 
conditions  are  satisfied.  The  conditions 
related  to  deposit-taking  are:  (1)  All  or 
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substantially  all  of  the  deposits  of  the 
institution  must  be  trust  funds;  (2) 
insured  deposits  of  the  institution  must 
not  be  offered  through  an  affiliate;  and 
(3)  the  institution  must  not  accept 
demand  deposits  or  deposits  that  the 
depositor  may  withdraw  by  check  or 
similar  means.  See  12  U.S.C. 
1841(c)(2)(D)(iHiii)-  The  significant 
conditions  are  (1)  and  (2).  Ine  first 
condition  provides  that  all  or 
substantially  all  of  the  deposits  of  the 
institution  must  be  trust  funds;  the 
second  condition  involves  "insured 
deposits."  Thus,  the  statute 
contemplates  that  a  trust  company — 
functioning  solely  as  a  trust  company 
and  holding  no  deposits  (or 
substantially  no  deposits)  except  trust 
deposits — could  hold  "insiu«d 
deposits."  In  other  words,  the  BHCA 
contemplates  (without  requiring]  that  an 
institution  could  be  insured  by  the  FDIC 
even  though  the  institution  does  not 
accept  non-trust  deposits  from  the 
general  public. 

Fifth,  the  leading  case  indicates  that 
a  depository  institution  may  be 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  even 
though  the  institution  holds  a  very 
small  amount  of  non-trust  deposits.  See 
Meriden  Trust  and  Safe  Deposit 
Company  V.  FDIC.  62  F.3d  449  (2d  Cir. 
1995).  Indeed,  this  case  indicates  that  an 
amount  as  small  as  $200,000  is  a 
sufficient  amount  of  non-trust  deposits. 

Sixth,  some  state  banking  statutes 
contemplate  the  existence  of  FDIC- 
insiired  depository  institutions  that  are 
severely  restricted  in  their  ability  to 
accept  non-trust  deposits  from  the 
general  public.  For  example,  a  Virginia 
statute  provides  that  a  general  business 
corporation  may  acquire  the  voting 
shares  of  a  "credit  card  bank"  only  if 
certain  conditions  are  satisfied.  See  Va. 
Code  6.1-392.1.A.  These  conditions 
comprise  the  definition  of  a  "credit  card 
bank."  See  Va.  Code  6.1-391.  These 
conditions  include  the  following:  (1) 
The  bank  may  not  accept  demand 
deposits;  and  (2)  the  bank  may  not 
accept  savings  or  time  deposits  of  less 
than  $100,000.  Indeed,  the  statute 
provides  that  a  "credit  card  bank"  may 
accept  savings  or  time  deposits  (in 
amounts  in  excess  of  $100,000)  only 
from  affiliates  of  the  bank  having  their 
principal  place  of  business  outside  the 
state.  See  Va.  Code  6.1-392.1.A.3-4.  In 
othCT  words,  the  Virginia  statute 
prohibits  the  acceptance  of  any  deposits 
from  the  general  public.  At  the  same 
time,  the  statute  requires  the  deposits  of 
the  bank  to  be  federally  insured.  See  Va. 
Code  6.1-392.1.A.4. 

The  figure  of  $500,000  is  being 
utilized  for  several  reasons.  First,  it  is 


more  than  a  nominal  siun.  Indeed,  it  is 
greater  than  the  amoimt  involved  in  the 
leading  case  of  Meriden  Trust  and  Safe 
Deposit  Company  V.  FDIC,  62  F.3d  449 
(2d  Cir.  1995).  In  that  case,  the  court 
found  that  only  $200,000  of  non-trust 
deposits  was  a  sufficient  amount. 
Second,  the  figure  of  $500,000  is  not  so 
great  that  it  would  prevent  non- 
traditional  depository  institutions  from 
obtaining  FDIC  insiu'ance.  As  previously 
mentioned,  the  Bank  Holding  Company 
Act  contemplates  the  existence  of 
depository  institutions  that  are  insured 
by  the  FDIC  even  though  they  do  not 
accept  a  continuing  stream  of  non-trust 
deposits  from  the  general  public.  See  12 
U.S.C.  1841(c].  Also,  some  state  banking 
statutes  contemplate  the  existence  of 
FDIC-insured  depository  institutions 
that  are  severely  restricted  in  their 
ability  to  accept  non-trust  deposits  from 
the  general  public.  See,  e.g.,  Va.  Code 
6.1-392.1.A.4.  Third,  $500,000  is  the 
amount  of  non-trust  deposits  allowed  by 
the  FDIC  in  recent  yeara  in  connection 
with  a  niunber  of  applications  for 
deposit  insiuance.  AppUcations 
involving  the  precise  amoimt  of 
$500,000  can  be  traced  as  far  back  as 
1991. 

As  previously  explained,  the  purpose 
of  the  regulation  is  to  create  imiformity 
and  certainty.  The  choice  of  any  specific 
dollar  figure  would  serve  this  purpose. 
For  the  reasons  set  forth  above,  the  FDIC 
has  chosen  $500,000. 

Paperwork  Reduction  Act 

The  final  rule  does  not  involve  any 
collections  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Consequently,  no 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  FDIC  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The  final  rule 
will  apply  to  all  FDIC-insured 
depository  institutions  and  will  impose 
no  new  reporting,  recordkeeping  or 
other  compUance  requirements. 
Although  the  final  rule  specifies  that 
depository  institutions  must  hold  non- 
trust  deposits  in  the  amount  of  $500,000 
or  more  in  order  to  be  "engaged  in  the 
business  of  receiving  deposits  other 
than  trust  funds,"  the  rule  does  not 
create  a  new  requirement.  Rather,  the 
final  rule  clarifies  an  existing 
requirement.  Moreover,  the  final  rule  is 
consistent  with  the  standard  already 
applied  to  depository  institutions  by  the 


FDIC.  Accordingly,  the  Act's 
requirements  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable. 

Impact  on  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act, 
enacted  as  part  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  of 
1999  (Pub.  L.  105-277, 112  Stat.  2681). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Pub.  L.  104-121)  provides 
generally  for  agencies  to  report  rules  to 
Congress  for  review.  The  reporting 
requirement  is  triggered  when  the  FDIC 
issues  a  final  rule  as  defined  by  the 
Administrative  Preceding  Act  (APA)  at 
5  U.S.C.  551.  Because  the  FDIC  is 
issuing  a  final  rule  as  defined  by  the 
APA,  the  FDIC  will  file  the  reports 
required  by  SBREFA.  The  Office  of 
Management  and  Budget  has 
determined  that  this  final  rule  does  not 
constitute  a  "major  rule"  as  defined  by 
SBREFA. 

List  of  Subjecti  in  12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Banks,  banking. 
Bank  merger.  Branching,  Foreign 
investments.  Golden  parachute 
payments.  Insured  branches.  Interstate 
branching.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
amends  part  303  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  303— RUNG  PROCEDURES 
AND  DELEGATIONS  OF  AUTHORTTY 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378. 1813, 1815. 1816, 
1817, 1818. 1819  (Seventh  and  Tenth),  1820. 
1823, 1828, 1831a,  1831e.  1831o.  1831p-l, 
1835a.  3104.  3105.  3108.  3207;  15  U.S.C. 
1601-1607. 

2.  New  §  303.14  is  added  to  subpart  A 
to  read  as  follows: 

1 308.14    Being "wtgagMl mttw biMinMS 
Of  leceiving  deposits  othef  then  tnist 
funds." 

(a)  Except  as  provided  in  paragraphs 
(b),  (c),  and  (d)  of  this  section,  a 
depository  institution  shall  be  "engaged 
in  the  business  of  receiving  deposits 
other  than  trust  funds"  only  if  it 
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maintains  one  or  more  non-trust  deposit 
accounts  in  the  minimum  aggregate 
amoimt  of  $500,000. 

(b)  An  applicant  for  federal  deposit 
insurance  under  section  5  of  the  FDI 
Act,  12  U.S.C.  1815(a).  shall  be  deemed 
to  be  "engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds"  from  the  date  that  the  FDIC 
approves  deposit  insurance  for  the 
institution  until  one  year  after  it  opens 
for  business. 

(c)  Any  depository  institution  that 
fails  to^atisfy  the  minimum  deposit 
standard  specified  in  paragraph  (a)  of 
this  section  as  of  two  consecutive  call 
report  dates  (i.e.,  March  31st,  June  30th, 
September  30th,  and  December  31st) 
shall  be  subject  to  a  determination  by 
the  FDIC  that  the  institution  is  not 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  and  to 
termination  of  its  insured  status  under 
section  8(p)  of  the  FDI  Act,  12  U.S.C. 
1818(p).  For  purposes  of  this  paragraph, 
the  first  three  call  report  dates  after  the 
institution  opens  for  business  are 
excluded. 

(d)  Notwithstanding  any  failure  by  an 
insured  depository  institution  to  satisfy 
the  minimuTn  deposit  Standard  in 
paragraph  (a)  of  this  section,  the 
institution  shall  continue  to  be 
"engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds"  for 
purposes  of  section  3  of  the  FDI  Act 
until  the  institution's  insured  status  is 
terminated  by  the  FDIC  pursuant  to  a 
proceeding  under  section  8(a)  or  section 
8(p)  of  the  FDI  Act.  12  U.S.C.  1818(a)  or 
1818(p). 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  23rd  day  of 
October  2001. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  01-27198  Filed  10-29-01;  8:45  am] 
SNJJNG  coos  sriMn-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14CFRPart39 

[Dodist  Na  2001-M*-175-AO;  Amsndmsnt 
9»-ia484;  AD  2001-22-Oq 

Rm2120-AAB4 

Awwonninaaa  uaacnwa,  SHion 
Braltiara  Modal  S03  Sartea  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3  series  airplanes,  that 
requires  an  inspection  to  find 
discrepancies  of  the  hydraidic  pipelines 
to  the  7P  panel  and  adjacent  electrical 
wiring  harnesses,  and  corrective  action, 
if  necessary.  This  action  is  necessary  to 
find  and  fix  such  discrepancies,  which 
could  result  in  electrical  arcing  between 
the  hydraulic  lines  and  adjacent  wiring, 
and  a  potential  fire.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  December  4,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
4,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfrist  BT3  9DZ, 
Northern  Ireland.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Ciocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 

8UPPI.EMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Short 
Brothers  Model  SD3  series  airplanes 
was  published  in  the  Federal  Register 
on  August  17,  2001  (66  FR  43126).  That 
action  proposed  to  require  an  inspection 
to  find  discrepancies  of  the  hydraulic 
pipelines  to  the  7P  panel  and  adjacent 
electrical  wiring  harnesses,  and 
corrective  action,  if  necessary. 

Coiniiients 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
Tnalring  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Cmiclasion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  75  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $4,500,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futine  if  this  AD 
were  not  adopted.  The  cost  impact 
figtu^s  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
reqiured  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Tlierefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator}*  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  SobjeclB  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  3»-AIRW0RTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutfatMity:  49  U.S.C.  106(g).  40113.  44701 


139.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-05    Short  Brothers,  PLC- 

Amendment  39-12484.  Docket  2001- 
NM-175-AD. 

Applicability:  This  AD  applies  to  the 
airplanes  listed  in  Table  1.  certificated  in  any 
category: 

Table  i.— Applicability 


^H 

Six>n  Brothers  model 

Description 

■ 

1.SD3-SHERPA  se- 

On which  Short 

■ 

ries  airplanes. 

Brothers  Modifica- 
tion K2239  has  not 

4 

been  accom- 

2. S03-60  SHERPA 

plished. 
On  which  Short 

i| 

series  airplanes. 

Brothers  Modifica- 

tion K6109  has  not 

been  accom- 

ol 

3.  SD3-60  series  air- 

plished. 
On  which  Short 

1 

planes. 

Brothers  Modifica- 
tion A8684  has  not 
been  accom- 

■ 

4.  SD3-30  series  air- 

plished. 
On  which  Short 

1 

planes. 

Brothers  Modifica- 
tion P4810  has  not 
been  accom- 
plished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pierfonnance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/op»erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this^AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discre|)ancies  of  the 
hydraulic  pipelines  to  the  7P  panel  and 
adjacent  electrical  wiring  harnesses,  which 
could  result  in  electrical  arcing  between  the 
hydraulic  lines  and  adjacent  wiring,  and  a 
potential  fire,  accomplish  the  following: 

Inspection/Eorrective  Actioii 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  do  a  detailed  visual  inspection  to 
find  discrepancies  (inadequate  clearance, 
chafing,  or  damage)  of  the  hydraulic 


pipelines  to  the  7P  panel  and  adjacent 
electrical  wiring  harnesses,  per  the 
Accomplishment  Instructions  of  Shorts 
Service  Bulletins  SD3  SHERPA-24-5, 
SD330-24-29,  SD360-24-25,  or  SD360 
SHERPA-24-4,  all  dated  April  30,  2001;  as 
applicable.  Before  further  flight,  fix  any 
discrepancies  found  per  the  applicable 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Shorts  Service  Bulletin  SD3  SHERPA- 
24-5,  dated  April  30,  2001;  Shorts  Service 
Bulletin  SD330-24-29,  dated  April  30,  2001; 
Shorts  Service  Bulletin  SD360-24-25,  dated 
April  30.  2001;  or  Shorts  Service  Bulletin 
SD360  SHERPA-24-4.  dated  April  30.  2001; 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Short  Brothers,  Airworthiness 
&  Engineering  Quality,  P.O.  Box  241,  Airport 
Road.  Belfast  BT3  9DZ.  Northern  Ireland. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directives  006-04- 
2001.  007-04-2001.  008-04-2001,  and  009- 
04-2001. 

Efifective  Date 

(e)  This  amendment  becomes  effective  on 
December  4,  2001. 


Issued  in  Renton,  Washington,  on  October 
19,2001. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc.  01-26956  Filed  10-29-01;  8:45  ami 
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Airworthiness  Dirsctivss;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747 
series  airplanes,  that  cturently  requires, 
for  certain  airplanes,  revising  the 
Airplane  Flight  Manual,  and,  for  all 
airplanes,  performing  repetitive 
inspections  for  wear  or  damage  of  the 
inlet  check  valves  and  inlet  adapters  of 
the  override/jettison  pumps,  and 
corrective  actions,  if  necessary.  This 
amendment  applies  to  fewer  airplanes 
than  the  existing  AD  and  requires 
rework  of  certain  components,  which 
ends  the  repetitive  inspection 
requirement.  These  actions  are 
necessary  to  ensure  that  the  flight  crew 
is  advised  of  the  hazards  of  dry 
operation  of  the  override/jettison  piunps 
of  the  center  wing  fuel  taiik,  and  to 
prevent  wear  or  damage  to  the  inlet 
check  valves  and  inlet  adapters  of  the 
override/jettison  pumps,  which  could 
residt  in  a  fire  or  explosion  in  the  fuel 
tank  during  dry  (no  fuel)  operation.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  December  4,  2001. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-28A2212, 
Revision  3,  dated  August  3,  2000,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  4,  2001. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
28A2212,  Revision  2,  dated  May  14, 
1998,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  August  24, 
1998  (63  FR  42210,  August  7, 1998). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


fi'om  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2686;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-16-19, 
amendment  39-10695  (63  FR  42210, 
August  7, 1998),  which  is  applicable  to 
all  Boeing  Model  747  series  airplanes, 
was  published  in  the  Federal  Register 
on  February  15,  2000  (66  FR  10393). 
The  action  proposed  to  continue  to 
require,  for  certain  airplanes,  revising 
the  Airplane  Flight  Manual,  and,  for  all 
airplanes,  performing  repetitive 
inspections  for  wear  or  damage  of  the 
inlet  check  valves  and  inlet  adapters  of 
the  override/ jettison  pumps,  and 
corrective  actions,  if  necessary.  The 
action  also  proposed  to  apply  to  fewer 
airplanes  than  the  existing  AD  and 
require  rework  of  certain  components, 
which  would  end  the  repetitive 
inspection  requirement. 

Comments 

Interested  persons  have  been  afforded 
an  opporttinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Extend  Compliance  Time^lay 
Terminating  Action 

Several  commenters  ask  that  the 
compliance  time  of  18  months  after  the 
effective  date  of  the  AD,  as  specified  in 
paragraph  (d)  of  the  proposed  rule,  be 
extended  as  follows: 

Three  commenters  state  that  the 
compliance  time  should  be  extended  to 
within  60  months  after  the  effective  date 
of  the  AD.  One  of  the  commenters  asks 
for  an  extension  to  10,000  flight  cycles 
if  a  6-year  compliance  time  is  too  long. 
The  commenters  note  that  the  current 
repetitive  inspections  are  adequate  to 
address  the  described  unsafe  condition 
by  ensuring  the  integrity  of  the  inlet 
check  valves  and  override/jettison 
piunp  inlet  adapters.  One  commenter 
adds  that  the  wear  limits  established 
and  contained  in  Boeing  Alert  Service 


Bulletins  747-28A2212,  Revision  1, 
dated  April  23,  1998,  and  Revision  2, 
dated  May  14,  1998  (referenced  in  the 
proposed  rule  as  two  of  the  correct 
sources  of  service  information  for  doing 
the  specified  actions),  are  conservative 
and  provide  an  adequate  margin  to 
prevent  contact  between  the  inlet  check 
valve  and  the  override/jettison  pump 
inlet  inducer/impeller  until  the 
modification  is  accomplished. 

Additionally,  one  commenter  (the 
airplane  mantifacturer)  states  that  it  is 
not  aware  of  any  reports  since  the 
issuance  of  AD  98-16-19,  of  loosening 
of  the  inlet  check  valve,  which  is  the 
more  significant  failure  mode  per  the 
referenced  service  bulletin,  because  it 
could  lead  to  steel-on-steel  contact.  AD 
98-16-19  requires,  among  other  things, 
repetitive  inspections  for  wear  or 
damage  of  the  inlet  check  valves  and 
inlet  adapters  of  the  override/jettison 
pimips.  The  commenters  state  that 
because  the  unsafe  condition  in  the 
proposed  rule  is  adequately  addressed 
by  the  repetitive  inspection 
requirements  in  that  AD,  the  requested 
60-month  compliance  time  is 
reasonable.  This  would  allow  operators 
to  complete  the  rework  of  the  override/ 
jettison  pimip  housing  (installation  of 
the  new  check  valve),  which  requires 
fuel  tank  entry,  during  a  regular 
maintenance  visit  when  a  tank  entry  is 
included  as  part  of  the  maintenance 
program  for  most  operators.  This  would 
minimize  the  need  for  multiple  tank 
entries  and  collateral  fuel  tank 
component  damage  that  could  result 
bom  the  entries.  An  18-month 
compliance  period  would  result  in 
unscheduled  maintenance  visits  and 
increased  costs  associated  with  airplane 
out-of-service  time. 

The  airplane  manufacttuer  also  is 
working  with  the  parts  manufectiu«r  to 
develop  an  improved  override/fettison 
pump  electrical  connector  that  will  be 
proposed  as  an  alternative  method  of 
compliance  to  AD  97-03-17, 
amendment  39-9922  (62  FR  5748, 
February  7, 1997).  That  AD  requires  an 
inspection  of  fuel  boost  pumps  and  fuel 
override/jettison  pumps  for  leakage  and 
checking  the  electrical  resistance  of  the 
override/jettison  pump  wiring 
insulation.  The  improved  pump 
electrical  connector  should  be  available 
for  retrofit  early  in  the  fourth  quarter  of 
2001.  A  60-month  compliance  time 
would  allow  the  override/jettison  pump 
motor  impeller  assembly  to  be  reworked 
during  a  maintenance  visit,  at  which 
time  both  the  new  inlet  adapter  and  new 
electrical  connector  could  be  installed. 

A  fourth  commenter  asks  that  the 
compliance  time  be  extended  to  54 
months  after  the  effiactive  date  of  the  AD 


to  allow  for  the  incorporation  of  new 
check  valves  and  inlet  adapters  in  the 
other  airplane  fuel  tanks,  an  action  not 
specifically  required  by  this  AD,  but 
recommended  by  the  airplane 
manufacturer.  The  commenter  states 
that,  in  the  long  term,  this  will  prevent 
the  inadvertent  installation  of  an 
lumiodified  override/jettison  pump  in  a 
center  wing  tank  pump  housing  with  a 
modified  inlet  chfeck  valve,  leading  to  a 
more  rapid  failure  than  is  ciurently 
occurring.  The  commenter  also  states 
that  enhanced  endurance  testing  should 
be  allowed  to  validate  the  30,000  hoiu- 
wear  rate  claims  and  extend  that  rate  to 
60,000  hoiu^  for  the  original  equipment 
manufacturer's  specified  design  life 
limit  of  the  override/jettison  pump. 

A  fifth  commenter,  the  parts 
manufactiuer,  states  that  it  is  the  sole 
manufacturer  of  the  subject  override/ 
jettison  pumps,  housings,  and  repair 
kits  and  has  some  constraints  on 
providing  the  kits,  as  well  as  performing 
the  repair  and  override/jettison  pump 
modification  at  its  overhaul  facility.  The 
commenter  notes  that  the  maximum 
monthly  production  capacity  for  each 
kit  type  is  approximately  500  kits  per 
month.  All  kits  are  subject  to  a  12-week 
lead  time  following  customer  order 
placement.  The  override/jettison  pump 
overhaul  and  repair  facility  can 
accommodate  approximately  200  pump 
upgrades  per  month  over  and  above 
existing  pump  repair  activities.  The 
commenter  adds  that,  in  prior 
discussions  with  operators,  it  was  noted 
that  the  upgrade  of  the  override/jettison 
pimips  on  the  affected  747  fleet  would 
take  up  to  six  years  to  accomplish.  The 
commenter  questions  the  viability  of 
accomplishing  such  an  upgrade  within 
the  proposed  18  months.  The 
commenter  states  that,  although  it  could 
deliver  the  parts  required  in  the  time 
specified,  the  extensive  maintenance 
tasks  necessary  to  assess  and  modify  the 
override/jettison  pump  housings  would 
impose  a  massive  logistics  and 
scheduling  burden  on  the  operators. 

A  sixth  commenter  states  that,  due  to 
the  spares  shortage  and  possible 
additional  changes  in  AD  97-03-17, 
until  a  final  decision  is  made,  it  prefers 
to  continue  with  the  repetitive 
inspections  and  replacement  of  any 
defective  override/jettison  pumps  as 
required  by  AD  98-16-19.  The 
conunenter  notes  that  after  a  final 
decision  is  made  it  will  comply  with  all 
the  requirements  at  one  time.  The 
commenter  adds  that  complying  with  all 
the  requirements  at  one  time  will 
resolve  the  problems  related  to  spares 
shortage,  long  turnaround  time  for 
modification  by  the  manufacturer, 
pump  interchangeability,  flight 
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schedule  interruptions,  and  extensive 
ground  time. 

A  seventh  conunenter  asks  that  the 
compliance  time  be  extended  to  6  years 
after  the  effective  date  of  the  AD,  on  the 
condition  that  the  repetitive  inspection 
interval  is  reduced  to  5,000  flight  hours 
or  1  year.  The  conunenter  gives  3 
reasons  for  this  extension: 

(1)  Replacing  the  housing  inlet  check 
valve  necessitates  entering  the  center 
wing  fuel  tank,  which  requires  a 
minimum  of  2  days  of  airplane 
immobilization,  and  partially  prevents 
conciurent  routine  maintenance  on  the 
airplane. 

(2)  The  parts  manufactiirer  has 
proposed  that  operators  extend  the 
modification  to  6  years  so  the  inside 
tank  modification  can  be  implemented 
diiring  heavy  maintenance.  Thus  the 
parts  manufacturer  can  have  more  time 
to  supply  parts  for  the  world  fleet. 

(3)  The  parts  manufactiir^r  is  working 
with  the  airplane  manufacturer  to 
develop  an  improved  fuel  pump 
electrical  connector  that  will  be 
proposed  as  an  alternative  method  of 
compliance  to  the  insulation  resistance 
check  required  by  AD  97-03-17.  The 
conunenter  asks  to  be  allowed  to  wait 
and  do  all  the  terminating  actions  at  one 
time. 

The  FAA  agrees  with  the  commenters 
that  the  compliance  time  required  by 
paragraph  (d)  of  the  final  rule  should  be 
extended  somewhat  to  ensure  that 
enough  parts  are  available  to  do  the 
required  actions  within  the  specified 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  the 
terminating  action  required  by  the  final 
rule,  we  considered  not  only  the  degree 
of  urgency  associated  with  addressing 
the  unsafe  condition,  but  the  practical 
aspect  of  incorporating  the  required 
rework  of  the  existing  override/jettison 
pump  housing  and  impeller  motor 
assembly  on  the  Model  747  fleet  in  a 
timely  manner.  It  is  our  intent  in  this 
final  rule  to  have  the  terminating  action 
done  within  the  time  frame  of  a  regular 
maintenance  interval.  We  took  the 
commenters'  recommendations  into 
account,  as  well  as  the  time  necessary 
to  do  the  specified  actions,  and  we  find 
that  a  3-year  compliance  time  should 
correspond  with  the  regular 
maintenance  schedules  of  the  majority 
of  affected  operators.  An  extension  of 
the  compliance  time  to  3  years  will  not 
adversely  affect  safety  because  the 
inspections  required  by  paragraph  (b)  of 
the  final  rule  will  provide  an  acceptable 
level  of  safety  until  the  terminating 
action  required  by  paragraph  (d)  is 
done.  Paragraph  (d)  of  the  final  rule  has 
been  changed  accordingly. 


The  FAA  does  not  agree  that  the 
terminating  action  in  this  final  rule  can 
be  delayed  in  order  to  do  the  actions 
concurrently  with  AD  97-03-1 7.  These 
two  ADs  address  different  unsafe 
conditions  of  the  same  fuel  override/ 
jettison  pump,  and  the  associated 
modifications  differ  as  well.  Although 
the  override/jettison  pumps  for  the 
center  wing  fuel  tank  are  removed  to  do 
the  modifications  associated  with  both 
ADs,  the  functional  tests  after 
installation  of  the  modified  pump 
should  identify  any  problems  with  the 
override/jettison  pump  before  the 
airplane  is  released  for  revenue  service. 
Therefore,  removing  those  pumps  twice 
to  accomplish  the  terminating  actions 
for  AD  97-03-17  and  this  AD 
separately,  does  not  have  an  adverse 
effect  on  the  safety  of  the  747  fleet. 

Clarify  Wording  in  Paragraphs  (d)  and 
(e) 

One  conunenter  asks  that  paragraphs 

(d)  and  (e)  of  the  proposed  rule  be 
changed  to  clarify  that  the  actions  are 
applicable  to  the  center  wing  tanks  only, 
as  specified  in  the  referenced  service 
bulletin.  We  agree  and  have  changed  the 
wording  in  paragraphs  (d)  and  (e)  of  this 
final  rule  for  clarification. 

Change/Delete  Paragraph  (e) 

Two  commenters  ask  that  paragraph 

(e)  of  the  proposed  nde;  which  specifies 
that,  as  of  the  effective  date  of  the  AD, 
no  unmodified  override/jettison  piunp 
housings  or  impeller  motor  assemblies 
may  be  installed;  be  changed.  The 
commenter  notes  that  this  would 
require  replacement  of  the  override/ 
jettison  pump  inlet  check  valve  on 
airplanes  not  scheduled  for 
maintenance.  This  would  ground 
airplanes  and  necessitate  a  fuel  tank 
entry.  The  conunenter  adds  that 
unscheduled  fuel  tank  entries  present 
potential  problems  with  collateral 
damage  and  additional  out-of-service 
time  for  the  airplanes.  The  conunenter 
asks  that  paragraph  (e)  be  changed  to 
state,  "No  part  number  listed  in  the 
Existing  Part  Number  column  of  the 
table  in  Paragraph  2.E.  of  Boeing  Service 
Bulletin  747-28A2212,  Revision  3,  shall 
be  installed  after  the  effective  date  of  the 
AD.  An  existing  part  number  motor 
impeller  assembly  can  be  used  on 
aircraft  that  have  existing  part  number 
housings  installed,  until  the  simset  date 
of  the  AD." 

Another  commenter  asks  that  it  be 
allowed  to  use  "Existing  Part  Numbers" 
for  the  center  wing  tank  positions,  and 
for  the  main  2,  main  3,  and  horizontal 
stabilizer  tank  positions  diuing  the 
compliance  time  specified  in  the 
proposed  rule.  The  commenter  states 


that  the  paragraph  (e)  of  the  proposed 
rule  requires  a  tank  entry  to  modify  the 
override/jettison  piunp  housing  each 
time  an  unmodified  impeller  motor 
assembly  has  to  be  replaced. 

One  commenter,  the  airplane 
manufacturer,  asks  that  paragraph  (e)  of 
the  proposed  rule  be  deleted.  The 
commenter  states  that  the  described 
imsafe  condition  has  been  adequately 
mitigated  and  that  the  old  parts  (with  a 
part  number  listed  in  the  Existing  Part 
Number  column  of  the  table  in 
Paragraph  2.E),  should  be  allowed  for 
installation  until  the  compliance  period 
ends,  subject  to  the  limitations 
described  in  paragraph  2.E.,  Existing 
Parts  Accountability,  of  the  referenced 
service  bulletin.  The  commenter  adds 
that  this  is  necessary  for  motor  impeller 
assemblies  because  an  operator  would 
install  a  new  inlet  check  valve  in  the 
event  a  check  valve  had  to  be  replaced. 
Installation  of  a  new  valve  would 
necessitate  installation  of  a  new  motor 
impeller  assembly,  if  not  already 
installed.  The  commenter  notes  that 
once  a  new  part  is  installed,  the 
replacement  part  must  be  of  the  new 
configuration. 

After  careful  review  of  the  comments 
provided,  specifically  the  comment 
from  the  airplane  manufacturer,  the 
FAA  has  concluded  that  paragraph  (e)  of 
this  final  rule  should  be  deleted.  We 
have  determined  that  paragraph  (e)  can 
be  removed  without  adversely  affecting 
safety,  in  that  the  terminating  action 
specified  in  Part  5  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-28A2212,  Revision 
3,  cautions  that  operators  should  not 
install  reworked  components  with  non- 
reworked  components  because  rapid 
wear  of  those  components  will  occiur. 
Paragraph  (e)  of  this  final  rule  has  been 
deleted  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,100 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
250  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

For  affected  airplanes,  the  AFM 
revision  currently  required  by  AD  98- 
16-19  takes  approximately  1  work  hour 
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per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu«s,  the  FAA 
estimates  that  the  cost  impact  of  this 
action  is  $60  per  airplane. 

The  inspections  ciurently  required  by 
AD  98-16-19  take  approximately  12 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  FAA 
estimates  that  the  cost  impact  of  this 
action  on  U.S.  operators  is  $180,000,  or 
$720  per  airplane,  per  inspection  cycle. 

The  rework  requu«d  in  this  AD  action 
will  take  approximately  6  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1 ,978  per  airplane.  Based  on  these 
figiures,  the  FAA  estimates  that  the  cost 
impact  of  the  required  replacement  on 
U.S.  operators  is  $584,500,  or  $2,338  per 
airplane.  The  FAA  has  been  advised 
that  manufactiuer  warranty  remedies 
may  be  available  for  labor  costs  and 
parts  associated  with  accomplishing  the 
required  rework.  Therefore,  the  futiu^ 
economic  cost  impact  of  this  action  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &t>m  the  Rides 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sub|ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g].  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10695  (63  FR 
42210,  August  7, 1998),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12478,  to  read  as 
follows: 

2001-21-07    Boeing:  Amendment  39-12478. 
Docket  2000-^4M-317-AD.  Supersedes 
AD  9a-16-19.  Amendment  39-10695. 
Applicability:  Model  747  series  airplanes, 

line  numbers  1  through  1251  inclusive. 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiRed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eflcct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  enstire  that  the  flightcrew  is  advised  of 
the  hazards  of  dry  operation  of  the  override/ 
jettison  pumps  of  the  center  wring  fuel  tank, 
and  to  prevent  wear  or  damage  to  the  inlet 
check  valves  and  inlet  adapters  of  the 
override/jettison  pumps,  which  could  result 
in  a  fire  or  explosion  in  the  fuel  tank  during 
dry  operation,  accomplish  the  following: 


Restatement  of  Requirements  of  AD  98-16- 
IB: 

Airplane  Flight  Manual  Revision 

(a)  For  airplanes  that  have  accumulated 
20,000  total  hours  time-in-service  or  more  as 
of  August  24, 1998  (the  effective  date  of  AD 
98-16-19,  amendment  39-10695):  Within  14 
days  after  August  24.  1998,  revise  the 
Limitations  section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  procedures.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM. 

"If  the  center  tank  override/jettison  fuel 
pumps  are  to  be  used,  there  must  be  at  least 
17,000  pounds  (7,720  kilograms)  of  fuel  in 
the  center  tank  prior  to  engine  start. 

Do  not  operate  the  center  tank  override/ 
jettison  fuel  pumps  with  less  than  7,000 
pounds  (3,200  kilograms]  of  fuel  in  the  center 
tank.  For  airplanes  with  an  inoperative  center 
tank  scavenge  system,  this  7,000  pounds  of 
center  tank  fuel  must  be  considered 
unusable. 

If  the  center  tank  override/jettison  fuel 
pumps  circuit  breakers  are  tripped,  do  not 
reset." 

Repetitive  Inspections  and  Corrective  Actions 

(b)  Prior  to  the  accumulation  of  10.000 
total  hours  tirae-in-service.  or  within  90  days 
after  August  24. 1998,  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  in 
accordance  with  the  Accomplishment 
Instructions  specified  in  Boeing  Alert  Service 
Bulletin  747-28A2212,  Revision  2.  dated 
May  14, 1998,  or  Revision  3,  dated  August  3, 
2000. 

(1)  Perform  a  detailed  visual  inspection  for 
wear  or  damage  of  the  inlet  check  valve  of 
the  left  and  right  override/jettison  pumps  of 
the  center  wing  fuel  tank. 

(i)  If  the  inlet  check  valve  passes  all  wear 
and  damage  criteria,  as  specified  in  Figure  3 
of  the  service  bulletin,  accomplish  the 
actions  specified  in  paragraph  (b)(l)(i)(A), 
(b)(l)(i)(B),  or  (b)(l)(i)(C)  of  this  AD.  as 
applicable. 

(A)  If  the  wear  to  the  stainless  steel  disk 
is  less  than  or  equal  to  0.70  inch,  and  does 
not  penetrate  the  disk,  repteat  the  inspection  . 
thereafter  at  intervals  not  to  exceed  10.000 
hours  time-in-service  after  the  last 
inspection,  until  paragraph  (d)  of  this  AD  has 
been  done. 

(B)  If  the  wear  to  the  stainless  steel  disk  is 
greater  than  0.70  inch,  and  does  not  penetrate 
the  disk,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1,000  hours  time-in- 
service  after  the  last  inspection,  until 
paragraph  (d)  of  this  AD  has  been  done. 

(C)  If  the  wear  penetrates  the  stainless  steel 
disk  of  the  inlet  check  valve,  prior  to  further 
flight,  accomplish  the  actions  specified  in 
paragraph  (b)(l)(ii)  of  this  AD. 

(ii)  If  the  inlet  check  valve  fails  any  wear 
or  damage  criteria,  as  specified  in  Figure  3 
of  the  service  bulletin,  prior  to  further  flight, 
replace  the  existing  check  valve  with  a  new 
or  serviceable  check  valve,  in  accordance 
with  the  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  10,000  hours  time-in-service  after  the 
last  inspection,  until  paragraph  (d)  of  this  AD 
has  been  done. 
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(2)  Pwform  a  detailed  visual  inspection  for 
wear  or  damage  of  the  inlet  adapter  of  the  left 
and  right  override/jettison  pumps  of  the 
center  wring  fuel  tank. 

(i)  If  the  wear  to  the  inlet  adapter  is  less 
than  or  equal  to  0.50  inch,  prior  to  further 
flight,  reinstall  the  existing  override/jettison 
pump,  in  accordance  with  the  alert  service 
bulletin.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  10,000  hours  time-in- 
service  after  the  last  inspection,  until 
paragraph  (d)  of  this  AO  has  been  done. 

(ii)  If  the  wear  to  the  inlet  adapter  is  greater 
than  0.50  inch,  but  less  than  0.60  inch,  prior 
to  further  flight,  accomplish  the  actions 
required  by  either  paragraph  (b)(2)(ii)(A)  or 
(b)(2)(ii)(B),  in  accordance  with  the  service 
bulletin: 

(A]  Install  a  new  or  serviceable  override/ 
Jettison  pump,  and  repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  10,000 
hours  time-in-service  after  the  last 
inspection,  until  paragraph  (d)  of  this  AD  has 
been  done;  or 

(B)  Reinstall  the  existing  override/jettison 
pump,  and  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1,000  hours  time-in- 
service  after  the  last  inspection,  until 
paragraph  (d)  of  this  AD  has  been  done. 

(iii)  If  the  wear  to  the  inlet  adapter  is 
greater  than  or  equal  to  0.60  inch,  prior  to 
further  flight,  install  a  new  or  serviceable 
override/jettison  pump,  in  accordance  with 
the  service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  10,000 
hours  time-in-service  after  the  last 
inspection,  until  paragraph  (d)  of  this  AD  has 
been  done. 

Note  2:  Boeing  Aleri  Service  Bulletin  747- 
28A2212,  Revision  2,  dated  May  14, 1998, 
and  Revision  3,  dated  August  3,  2000, 
include  figures  that  illustrate  specific  areas  to 
inspect  for  wear  and  damage. 

Note  3:  Accomplishment  of  the  actions 
specified  in  paragraph  (b)  of  this  AD  prior  to 
August  24, 1998,  in  accordance  with 
Revision  1  of  Boeing  Alert  Service  Bulletin 
747-28A2212.  dated  April  23, 1998,  is 
considered  acceptable  for  compliance  with 
paragraph  (b)  of  this  AD. 

TenwiiMting  Action  for  Paragraph  (a) 

(c)  Accomplishment  of  the  actions 
specified  by  paragraph  (b)  of  this  AD 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD. 
Following  accomplishment  of  those  actions, 
the  AFM  revision  may  be  removed  from  the 
AFM. 

New  Requirements  of  this  AD: 

Replacement  of  Pump  Housing  and  Impeller 
Motor  Assembly 

(d)  Within  36  months  after  the  effective 
date  of  this  AD:  Rework  the  existing  pimip 
housing  and  impeller  motor  assembly, 
including  replacing  the  existing  inlet  check 
valve  and  inlet  adapter  in  the  center  wing 
fuel  tank  with  new,  improved  parts;  in 
accordance  %irith  Boeing  Service  Bulletin 
747-2aA2212,  Revision  3,  dated  August  3. 
2000.  This  replacement  ends  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD. 


Note  4:  Boeing  Service  Bulletin  747- 
28A2212,  Revision  3,  references  Crane 
Hydro- Aire  Service  Bulletins  60-703-28-33, 
60-703-28-35,  60-721-28-5,  and  60-723- 
28-5,  as  secondary  sources  of  information  for 
the  rewoik  of  the  pump  housing  and  impeller 
motor  assembly. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-16-19,  amendment  39-10695,  are 
approved  as  alternative  methods  of 
compliance  with  the  corresponding 
requirements  of  this  AD. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraph  (a)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2212,  Revision  2,  dated 
May  14, 1998;  and  Boeing  Service  Bulletin 
747-28A2212,  Revision  3,  dated  August  3, 
2000;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-28A2212, 
Revision  3,  dated  August  3,  2000,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  4,  2001. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-28A2212, 
Revision  2,  dated  May  14. 1998,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  August  24, 1998  (63  FR 
42210.  August  7, 1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Effective  Date 

(h)  This  amendment  becomes  eflective  on 
December  4,  2001. 

Issued  in  Renton,  Washington,  on  October 
17.  2001. 
Vi  L  Lipdd, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-26712  Filed  10-29-01;  8:45  am] 
I  COOK  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
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14  CFR  Part  39 

[Doetat  Na  M-NII-122-AO;  Amwtdmwit 
30-12475;  AO  2001-21-04] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F^  Mark  0970  aiKi  0100  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde. 

SUHMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fc^er  Model  F.28 
Mark  0070  and  0100  series  airplanes, 
that  requires  revising  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness  to 
incorporate  life  limits  for  certain  items 
and  inspections  to  detect  fatigue 
cracking  in  certain  structures.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  that  fatigue  cracking  of  certain 
structural  elements  is  detected  and 
corrected;  such  fatigue  cracking  could 
adversely  afiiect  the  structural  integrity 
of  these  airplanes.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Efiiective  December  4,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
4,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box 
231,  2150  A£  Nieuw-Vennep,  the 
NethOTlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  MFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLBUBITARY  MFORMATION:  A 
proposal  to  ammd  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Modd 


Federal  Register /Vol.  66.  No.  210 /Tuesday,  October  30,  2001 /Rules  and  Regulations  S4657 


F.28  Mark  0070  and  0100  series 
airplanes  was  published  in  the  Federal 
Register  on  October  13,  2000  (65  FR 
60897).  That  action  proposed  to  require 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 
life  limits  for  certain  items  and 
inspections  to  detect  fatigue  cracking  in 
certain  structures. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Requests  To  Revise  the  Cost  Estimate 

On  behalf  of  one  of  its  members,  the 
Air  Transport  Association  (ATA)  of 
America  states  that  it  considers  that  the 
inspections  require  access  to  multiple 
areas  of  the  airplane  and  are  scheduled 
at  different  time  intervals.  Therefore,  the 
1-hour  time  estimate  in  the  proposed 
AD  is  not  valid  and  needs  to  be 
adjusted.  The  member  airline  also  made 
that  same  statement. 

The  FAA  does  not  concur  that  the 
proposed  cost  estimate  should  be 
revised.  We  based  our  estimate  on  the 
fact  that  the  action  in-paragraph  (a)  of 
the  proposed  AD  requires  only  a 
revision  to  the  Airworthiness 
Limitations  Section  (ALS)  of  the 
Instructions  for  Continued 
Airworthiness  by  incorporating  certain 
instructions  into  the  ALS.  This  action 
should  take  no  longer  than  1  hour  to 
accomplish.  Although  this  AD  requires 
only  a  revision  to  the  ALS,  we  point  out 
that  the  inspections  included  in  the  ALS 
will  then  be  required  by  14  CFR  parts 
43  and  91.  Because  operators  must 
comply  with  the  inspections  included 
in  the  ALS  to  maintain  the  airplane 
properly,  it  is  imnecessary  for  our  cost 
estimate  to  include  the  time  required  for 
such  inspections.  Of  cotirse,  operators 
that  have  previously  incorporated  the 
ALS  revision  into  their  maintenance 
programs  are  given  credit  for  having 
previously  accomplished  the 
requirements  of  this  AD,  as  allowed  by 
the  phrase,  "tinless  accomplished 
previously."  No  change  to  the  cost 
estimate  in  the  final  rule  is  necessary  in 
this  regard. 

Request  To  Revise  the  Compliance 
Time  for  the  Inspections 

The  ATA  and  the  same  member 
airline  state  that  the  proposed  AD  must 
include  provisions  for  airplanes  that 
have  exceeded  the  limits  specified  in 
Report  SE-623,  "Airworthiness 
Limitetion  Items  and  Safe  Life  Items,"  of 
Appendix  1  of  the  Fokker  70/100 


Maintenance  Review  Board  Document. 
The  provisions  should  be  such  that  the 
tests  can  be  accomplished  during  a 
normally  scheduled  out-of-service 
maintenance. 

The  FAA  does  not  concur  that  a  grace 
period  needs  to  be  included  in  the 
proposed  AD  for  compUance  with  the 
Fokker  report.  Althoiq^  we  agree  that 
some  airplanes  may  have  exceeded 
certain  inspection  thresholds  in  the 
report,  the  30-day  compliance  time  for 
revising  the  ALS  of  the  Instructions  for 
Continued  Airworthiness  allows 
operators  sufficient  time  to  accomplish 
the  revision  to  the  ALS.  However,  if 
scheduling  conflicts  occur  and 
adjustments  must  be  made  for  airplanes 
that  exceed  certain  thresholds,  operators 
may  request  an  alternative  method  of 
compliance,  as  specified  in  paragraph 
(c)  of  this  AD.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule. 

Cost  Impact 

The  FAA  estimates  that  131  Model 
F.28  Mark  0070  and  0100  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $7,860,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assmnptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety.  ' 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

S  39.1 3    [AiiMndwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-21-04    Fokker  ServicM  B.V.: 

Amendment  39-12475.  Docket  98-NM- 
122-AD. 

Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  continued  structural  integrity  of 
these  airplanes,  accomplish  the  following: 
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Airworlhiness  Limitations  Revision 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  ( ALS)  of  the  Instructions 
for  Continued  Airworthiness  by 
incorporating  Report  SE-623,  "Fokker  70/100 
Airworthiness  Limitation  Items  and  Safe  Life 
Items,"  of  Appendix  1  of  Fokker  70/100 
Maintenance  Review  Board  Document,  both 
dated  June  1,  2000. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD:  AJFter  the  actions  speciRed  in 
paragraph  (a)  of  this  AD  have  been 
accomplished,  no  alternative  inspections  or 
inspection  intervals  may  be  approved  for  the 
structural  elements  specified  in  the 
dociunent  listed  in  paragraph  (a)  of  this  AD. 

AhamatiTe  Metfaoda  of  CompUance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
sand  it  to  the  Manager,  International  Branch, 
ANM-116. 

Nota  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116.  I 

Spadal  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  ALS  revision  shall  be  done  in 
accordance  with  Fokker  Services  B.V.  Report 
SE-623,  "Fokker  70/100  Airworthiness 
Limitation  items  and  Safe  Life  Items,"  dated 
J»ine  1 ,  2000.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  No. 
1997-065  (A),  dated  )uly  31, 1997. 

EffKtiTeDate 

(f)  This  amendment  becomes  effective  on 
Dacember  4,  2001.  I 

Issued  in  Renton,  Washington,  on  October 
22,  2001. 

All  Bahrami,  | 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

IFR  Doc.  01-27067  Filed  10-29-01;  8:45  am) 
I  COM  4ai»-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DoclMt  Na  2000-NM-68-AD;  Amendment 
39-12488;  AD  2001-22-09] 

RIN212a-AA64 

AkwufUihiaii  DIrectivaa;  Bombardier 
Model  CL-600-2B19  Sarias  Airplanaa 

AQBICY:  Federal  Aviation 
Administration,  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
Clr^00-2B19  series  airplanes,  that 
requires  repetitive  eddy  currant 
inspections  for  cracking  of  the  main 
landing  gear  (MLG)  main  fittings,  and 
replacement  with  a  new  or  serviceable 
VOX},  if  necessary.  This  action  also 
requires  servicing  the  MLG  shock  struts; 
inspecting  the  MLG  shock  struts  for 
nitrogen  pressure,  visible  chrome 
dimension,  and  oil  leakage:  and 
performing  corrective  actions,  if 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  prevent  ^lure  of  the 
MLG  main  fitting,  which  could  result  in 
collapse  of  the  MLG  upon  landing.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  December  4.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
4,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  MFORMATKW  CONTACT. 
Serge  Napoleon,  Aerospace  Engineer, 
ANE-171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor.  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516)  568-2716. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  series  airplanes 
was  published  as  a  supplemental  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  23,  2001  (66 
FR  16156).  That  action  proposed  to 
require  repetitive  eddy  current 
inspections  for  cracking  of  the  main 
landing  gear  (MLG)  main  fittings,  and 
replacement  with  a  new  or  serviceable 
NfljG,  if  necessary.  That  action  also 
proposed  to  require  servicing  the  MLG 
shock  struts;  inspecting  the  MLG  shock 
struts  for  nitrogen  pressure,  visible 
chrome  dimension,  and  oil  leakage;  and 
performing  corrective  actions,  if 
necessary. 

Public  Conunent 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  the  Applicability 

One  commenter  points  out  that  the 
inspection  specified  in  paragraph  (a)  of 
the  NPRM  requires  compliance  with 
Part  "B"  of  Bombardier  Alert  Service 
Bulletin  A601R-32-079.  dated 
December  1,  2000;  however,  Appendix 
1  of  that  alert  service  bulletin  states  that 
the  inspection  is  necessary  only  for 
MLG  main  fittings  having  part  numbers 
(P/Ns)  17064-101, 17064-102, 17064- 
103,  and  17064-104,  not  to  all  airplanes 
having  serial  niunbers  7003  and 
subsequent.  The  commenter  explains 
that  airplanes  currently  being  delivered 
have  MLXj  main  fittings  having  P/Ns 
17064-105  and  17064-106.  The  FAA 
infers  that  the  commenter  is  requesting 
that  we  revise  the  applicability  of  the 
final  rule. 

The  FAA  agrees  with  the  commenter. 
We  have  verified  with  Transport  Canada 
Civil  Aviation  (TCCA),  which  is  the 
airworthiness  authority  for  Canada,  that 
airplanes  having  MLG  main  fittings 
having  P/Ns  17064-105  and  17064-106 
are  not  subject  to  the  requirements  of 
this  final  rule.  Therefore,  we  have 
revised  the  applicability  of  the  final  rule 
to  clarify  that  the  final  rule  applies  to 
Bombardier  Model  CL-600-2B19  series 
airplanes,  certificated  in  any  category, 
having  serial  number  7003  and 
subsequent,  and  equipped  with  a  MLG 
main  fitting  having  P/N  17064-101, 
17064-102. 17064-103.  or  17064-104. 

Requests  To  Withdraw  the  NPRM 

1.  One  commenter  requests  that  the 
NPRM  be  withdrawn.  Tlie  commenter 
states  that,  since  the  reason  for  the 
NPRM  was  one  event  of  a  misserviced 
strut  by  a  foreign  air  carrier,  it  is  not 
necessary  to  issue  an  AD.  In  addition, 
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the  conunenter  suggests  that  requiring 
repetitive  strut  servicing  cotild  be  done 
by  mandating  that  the  strut  inspection 
be  added  to  &e  operators'  inspection 
programs.  The  commenter  contends  that 
incorporating  such  inspection 
requirements  into  the  inspection 
program  is  preferred  by  operators. 

2.  Another  commenter  states  that  it 
has  conducted  1,496  eddy  current 
inspections  in  accordance  with  the  alert 
service  bulletin  referenced  in  the  NPRM 
and  has  foimd  no  discrepancies.  This 
same  commenter  also  states  that  it  has 
been  servicing  the  shock  struts  beyond 
the  requirements  specified  in  paragraph 
(b)  of  die  NPRM  by  performing  a 
complete  reservicing  of  the  shock  strut 
with  oil  and  nitrogen  every  12  months. 
The  FAA  infers  that  the  commenter  is 
requesting  that  the  NPRM  be 
withdrawn. 

3.  Another  commenter  suggests  that 
an  annual  complete  reservicing  of  the 
MLG  shock  strut  performed  in 
conjunction  with  an  annual  eddy 
current  inspection  is  an  equivalent  or 
better  level  of  safety  than  the  actions 
proposed  in  the  NPRM.  The  commenter 
notes  that  the  brake  lines  are  clamped 
to  the  MLG  main  fittings  and  must  be 
moved  or  removed  to  gain  access  to  the 
inspection  area.  Therefore,  the 
commenter  asserts  that  its  proposed 
actions  would  have  the  benefit  of 
reducing  the  adverse  affects  on 
reliability  and  safety  impact  caused  by 
frequent  disturbance  of  the  brake  lines. 

The  FAA  does  not  concur  that  the 
NPRM  should  be  withdrawn  for  the 
following  reasons: 

1.  TCCA,  has  advised  us  that  three 
cases  of  premature  failures  of  the  MLG 
have  been  reported.  Because 
implementation  and  quality  of  various 
existing  maintenance  programs  may 
difiier,  we  have  determined  that  by 
issuing  an  AD  to  reqtiire  eddy  current 
inspections  for  cracks  and  replacement, 
if  necessary,  with  a  new  or  serviceable 
fitting,  (and,  as  required  by  paragraph 
(b)  of  this  AD.  servidng  and  inspecting 
the  MLG  shock  struts  to  determine  the 
nitrogen  pressure,  visible  chrome 
dimension  and  any  oil  leakage),  the 
identified  unsafe  condition  will  be 
addressed  appropriately. 

2.  In  requiring  the  actions  specified  in 
this  final  rule,  tibe  FAA  has  not 
precluded  an  operator's  prerogative  to 
perform  additional  actions  to  further 
increase  the  safety  level  that  an  operator 
may  wish  to  take.  As  stated  previously, 
we  acknowledge  that  some  operators' 
maintenance  programs  may  be  of  a 
higher  quality  thim  others.  However,  our 
obligatipn  remains  to  issue  an  AD  to 
address  the  identified  unsafe  condition; 
and  the  rule  must  apply  to  everyone  to 


ensure  that  all  afiiected  airplanes  are 
covered,  regardless  of  who  oi>erates 
them.  However,  imder  the  provisions  of 
paragraph  (g)  of  the  final  nile,  we  may 
approve  requests  for  an  alternate 
method  of  compliance  if  data  are 
submitted  to  substantiate  that  such  a 
method  would  provide  an  acceptable 
level  of  safety. 

3.  The  FAA  does  not  agree  that  an 
aimual  complete  reservicing  of  the  MLG 
shock  strut  performed  in  conjimction 
with  an  anniud  eddy  current  inspection 
is  equivalent  to  or  a  better  level  of  safety 
than  the  actions  required  by  this  final 
rule.  Since  the  airplane  model 
accumulates  an  average  of 
approximately  2,500  flight  cycles  per 
year,  that  would  require  the  eddy 
current  insi>ection  only  every  2,500 
flight  cycles.  However,  according  to  the 
investigation  that  was  conducted  by  the 
original  equipment  manufectiuer 
(OEM),  it  took  only  2,000  flight  cycles 
for  the  cracking  to  develop  from 
initiation  to  critical  size.  Therefore,  we 
have  determined  that  it  is  necessary  to 
require  inspections  at  intervals  not  to 
exceed  500  flight  cycles. 

As  to  the  adverse  affiects  on  the 
reliability  and  safety  impact  caused  by 
frequent  disturbance  of  the  brake  lines, 
we  point  out  that  the  inspection  and  its 
repetitive  interval  are  not  only 
consistent  with  the  OEM  service 
bulletin,  but  also  include  specific 
procedures  for  handling  the  brake  lines 
with  minimal  disturbance.  No  change  is 
necessary  to  the  final  rule  regarding 
these  requests. 

Requests  To  Remove  Certain 
Paragraphs  of  the  NPRM 

Two  commenters  state  that  the 
requirements  of  paragraphs  (c)  and  (d) 
of  the  NPRM  are  unnecessary.  One 
commenter  states  that  paragraphs  (t) 
and  (d)  of  the  NPRM,  which  require 
"inspection  of  shock  strut  servicing," 
per  Bombardier  Alert  Service  Bulletin 
A601R-32-079,  are  already 
incorporated  into  the  Maintenance 
Review  Board  (MRB)  document.  Task 
32-00-00-09  (100  flight  hours/routine 
check)  and  Task  32-00-00-11  (400 
flight  hours/A  check).  The  FAA  infan 
that  the  commenten  are  requesting  that 
paragraphs  (c)  and  (d)  of  the  NPRM  be 
removed. 

The  FAA  does  not  agree.  Although  the 
inspection  and  servicing  of  the  shock 
struts  required  by  paragraphs  (c)  and  (d) 
of  the  fiiul  rule  may  be  the  same  as  the 
MRB  document,  our  obligation  remains 
to  issue  an  AD  to  address  the  identified 
unsafe  condition.  However,  imder  the 
provisions  of  paragraph  (g)  of  the  final 
rule,  we  may  approve  requests  for  an 
alternate  method  of  compliance  if  data 


are  submitted  to  substantiate  that  such 
a  method  would  provide  an  acceptable 
level  of  safety. 

One  of  those  commenters  also  notes 
that  paragraph  (e)  of  the  NPRM 
"requires  extension  of  repetitive 
inspection."  The  commenter  states  that, 
based  on  the  results  of  1,496  negative 
eddy  ciuxent  inspections,  and  the  fact 
that  the  inspections  are  incorporated 
into  the  MRB  document,  paragraph  (e) 
of  the  NPRM  is  not  necessary. 

The  FAA  does  not  concur  that 
paragraph  (e)  of  the  NPRM  is 
unnecessary.  We  point  out  that  in 
paragraph  (e)  of  this  final  rule,  the 
extension  of  the  inspection  interval 
from  every  500  flight  cycles  to  every 
1,000  flight  cycles  is  not  "required,"  but 
"may"  be  extended  if  the  conditions 
specified  in  paragraph  (e)  of  the  final 
rule  are  met.  In  accordance  with  the 
provisions  of  that  paragraph,  if  an 
operator  does  not  wish  to  extend  the 
repetitive  inspection  interval,  there  is 
no  requirement  to  do  so. 

Requests  To  Revise  the  Requirements  of 
Paragraph  (a)  of  the  NPRM 

One  commenter  requests  that 
paragraph  (a)  of  the  NPRM  be  revised  to 
add  the  visual  inspection  that  is 
specified  in  the  alert  service  bulletin, 
which  is  referenced  as  the  source  of 
service  information  in  the  NPRM.  The 
commenter  notes  that  the  alert  service 
bulletin  only  specifies  an  eddy  ciurent 
inspection  if  cracking  is  detected  during 
the  visual  inspection.  This  same 
commenter  also  requests  that  paragraph 
(a)  of  the  NPRM  be  revised  to  reflect  a 
compliance  threshold  of  1,000  houn 
with  escalation  to  a  "C"  check 
(ctirrenUy  4,000  flight  houre  for  that 
operator's  operatioiu). 

The  FAA  does  not  agree  with  either 
of  the  commenter 's  requests.  The  three 
instances  of  premature  failures  of  the 
MLG  main  fittings  indicates  that  the 
crack  propagation  is  rapid  in  high- 
strength  steel  material.  In  fact, 
investigation  into  those  three  failure 
cases  revealed  that  the  crack  growth 
from  initiation  to  critical  crack  size  was 
about  2,000  flight  cycles.  Since  eddy 
current  inspections  are  more  reliable  in 
detecting  such  rapid  crack  growth,  we 
find  that  the  repetitive  inspection 
interval  of  500  flight  cycles  required  by 
paragraph  (a)  of  the  final  rule  to  be 
appropriate. 

Requests  To  Extend  the  Repetitive 
Inflection  Intervals 

Two  commenters  request  that  the 
repetitive  inspection  interval  of  500 
flight  cycles  specified  in  paragraph  (a) 
of  the  NPRM  be  extended.  One 
commenter  asks  that  the  repetitive 
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inspection  interval  be  revised  to  require 
the  inspection  every  "C"  check.  This 
commenter  justifies  an  extension  of  the 
repetitive  inspections  based  on  the  fact 
that  it  has  already  accomplished  three 
consecutive  inspections  (500  flight 
cycles)  per  the  Bombardier  alert  service 
bulletin  specified  in  the  NPRM,  and  has 
found  no  defects.  The  conunenter  states 
that  the  current  maintenance  program 
effectively  prevents  improper  servicing. 
The  other  commenter  requests  that  the 
repetitive  inspection  interval  be 
extended  to  every  "C"  check  after  a 
reasonable  number  of  non-destructive 
testing  (NDT)  inspections  (perhaps  two) 
are  done  at  the  1 ,000  flight  cycle 
interval.  Both  commenters  state  that, 
since  they  are  aware  of  only  one 
crackin^tx:currence,  there  is  no  proof 
that  there  is  an  inherent  flaw  in  the 
MLG  main  fitting. 

The  FAA  does  not  concur  that  the 
repetitive  inspection  interval  may  be 
extended.  We  stated  previously  that 
TCCA  has  advised  us  that  three  cases  of 
premature  failures  of  the  MLG  have 
been  reported.  In  addition,  we  also 
stated  previously  that  the  repetitive 
inspection  interval  was  based  on  the 
findings  of  the  investigation  into  the 
rapid  crack  growth  that  occurred  on  the 
MLG  main  fittings.  No  change  to  the 
final  rule  in  this  regard  is  necessary. 
However,  under  the  provisions  of 
paragraph  (g)  of  the  final  rule,  we  may 
approve  requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
additional  rulemaking. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Costlmpact  | 

There  are  approximately  339 
Bombardier  Model  CL-600-2B19  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
236  airplanes  of  U.S.  registry  will  be 
affected  by  this  proposed  AD,  that  it 
will  take  approximately  3  work  hours 
per  airplane  to  accomplish  an  eddy 


current  inspection,  and  the  servicing 
actions,  and  inspections  specified  in 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 
We  estimate  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$42,480,  or  $180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impa[tt,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  luder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

139.13    [AmendMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-O9    Bombardier,  Inc.  (Fonnerly 
Canadair):  Amendment  39-12488. 
Docket  2000-NM-68-AD. 

Applicability:  Model  CL-20O-2B19  series 
airplanes,  certificated  in  any  category,  having 
serial  numbers  7003  and  subsequent,  and 
equipped  with  a  main  landing  gear  (MLG) 
main  fitting  having  part  number  (P/N) 
17064-101.  17064-102,  17064-103,  or 
17064-104. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
lieen  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  MLG  main  fitting, 
which  could  result  in  collapse  of  the  MLG 
upon  landing,  accomplish  the  following: 

Inspection  and  Replacement 

(a)  Prior  to  the  accumulation  of  1,5(X)  total 
flight  cycles,  or  within  150  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  an  eddy  current 
inspection  to  detect  cracking  of  the  MLG 
main  fittings,  in  accordance  with  Part  B  of 
the  Accomplishment  Instructions  of 
Bombardier  Alert  Service  Bulletin  A601R- 
32-079,  Revision  D,  dated  December  1,  2000. 
If  any  cracking  is  found,  prior  to  further 
flight,  replace  the  cracked  fitting  with  a  new 
or  serviceable  fitting  in  accordance  with  the 
alert  service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  500  flight 
cycles. 

Servidng  the  Shock  Stnits 

(b)  Prior  to  the  accumulation  of  1,500  total 
flight  cycles  since  the  date  of  manufecture,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occius  later: 
Perform  a  servicing  (Oil  and  Nitrogen)  of  the 
MLG  shock  struts  (left  and  right  main  landing 
shock  struts),  in  accordance  with  Part  C  (for 
airplanes  on  the  ground)  or  Part  D  (for 
airplanes  on  jacks)  of  the  Accomplishment 
Instructions  of  Bombardier  Alert  Service 
Bulletin  A601R-32-079,  Revision  D,  dated 
December  1,  2000. 


Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001 /Rules  and  Regulations  54661 


other  Inspections 

(c)  Within  500  flight  cycles  after 
completing  the  actions  required  by  paragraph 
(b)  of  this  AD:  Perform  an  inspection  of  the 
MLG  left  and  right  shock  struts  for  nitrogen 
pressure,  visible  chrome  dimension,  and  oil 
leakage,  in  accordance  with  Part  E  of  the 
Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  A601R-32-079, 
Revision  D,  dated  December  1,  2000. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  500  flight  cycles. 

Corrective  Actions  for  Certain  Inspections 

(d)  If  the  chrome  extension  dimension  of 
the  shock  strut  pressure  reading  is  outside 
the  limits  specified  in  the  Airplane 
Maintenance  Manual,  Task  32-11-05-220- 
801,  or  any  oil  leakage  is  found:  Prior  to 
further  flight,  service  the  MLG  shock  strut  in 
accordance  with  Part  C  (for  airplanes  on  the 
ground)  or  Part  D  (for  airplanes  on  jacks)  of 
the  Accomplishment  Instructions  of 
Bombardier  Alert  Service  Bulletin  A601R- 
32-079,  Revision  D,  dated  December  1,  2000. 

Extension  of  the  Repetitive  Interval 

(e)  After  the  effective  date  of  this  AD:  After 
a  total  of  five  consecutive  inspections  of  the 
MLG  shock  struts  that  verify  that  the  shock 
struts  are  serviced  properly,  and  a  total  of 
five  consecutive  eddy  current  inspections  of 
the  MLG  main  fitting  has  been  accomplished 
that  verify  there  is  no  cracking  of  the  main 
fitting,  in  accordance  with  Bombardier  Alert 
Service  Bulletin  A601R-32-079,  Revision  D, 
dated  December  1,  2000,  the  repetitive 
interval  for  the  eddy  current  inspections 
required  by  paragraph  (a)  of  this  AD  may  be 
extended  horn  every  500  flight  cycles  to 
every  1,000  flight  cycles. 

Reporting  Requirement 

(f)  Within  30  days  after  each  inspection 
and  servicing  required  by  paragraphs  (a),  (b), 
and  (c)  of  this  AD,  report  all  findings, 
positive  or  negative,  to:  Bombardier 
Aerospace,  Regional  Aircraft,  CR)  Action 
Desk,  fax  number  514-855-6501.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
A601R-32-079,  Revision  D,  dated  December 
1,  2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  SUtion  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renfon,  Washington:  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
1999-32R1,  dated  January  22,  2001. 

Efiective  Date 

(j)  This  amendment  becomes  effective  on 
December  4,  2001. 

Issued  in  Renton,  Washington,  on  October 
22,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-27068  Filed  10-29-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-l4M-20e-AO;  Anwndnwnt 
39-12487;  AD  2001-22-Ot) 

RIN2120nAA64 

Alfworthin— a  Diraethfaa;  Fokkar 
Modal  F.28  Sartaa  Aliplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F.28 
series  airplanes,  that  requires  replacing 
the  main  landing  gear  (MIX})  torque  link 
dampers  with  modified  and  reidentified 
dampers.  This  action  is  necessary  to 
prevent  degradation  of  the  dampers, 
which  could  result  in  MLG  high 
amplitude  oscillation  in  a  lateral 
torsional  mode,  and  consequent  MLG 
damage  or  separation  of  the  MLG  from 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  December  4,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


reguiations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
4,2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box 
231,  2150  A£  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fokker  Model 
F.28  series  airplanes  was  published  in 
the  Federal  Register  on  August  17.  2001 
(66  FR  43124).  That  action  proposed  to 
require  replacing  the  main  landing  gear 
(MLG)  torque  liDk  dampers  with 
modified  and  reidentified  dampers. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Allow  Use  of  New-Configuration 
Dampers 

The  commenter  requests  that  the  FAA 
revise  paragraph  (a)  of  the  proposed  rule 
to  allow  an  operator  to  install  a  torque 
link  damper  with  a  dash  number  higher 
than  (23700)-5.  The  commenter  states 
that  it  has  already  modified  its  entire 
inventory  of  torque  link  dampers  to  the 
configuration  of  part  number  23700-7. 
The  commenter  states  that  revising  the 
proposed  AD  to  allow  installation  of 
parts  modified  to  a  configuration 
subsequent  to  that  of  part  number 
23700-5  would  reheve  it  and  other 
o[>erator8  of  the  need  to  request 
approval  of  alternative  methods  of 
comphance  (AMOCs). 

The  FAA  partially  concurs  with  the 
commenter's  request.  Because  we 
cannot  approve  installation  of  dampers 
that  do  not  exist,  we  do  not  concur  to 
revise  paragraph  (a)  of  the  proposed  AD 
in  the  specific  way  the  commenter 
suggests. 

However,  since  the  issuance  of  the 
proposed  rule,  we  have  reviewed  Fokker 
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Service  Biilletins  SBF28/32-159.  dated 
October  1. 1999  (for  Models  F.28  Mark 
1000  through  4000  series  airplanes),  and 
SBFlOO-32-116,  dated  February  1.  2000 
(for  Model  F.28  Mark  0070/0100  series 
airplanes).  Those  service  bulletins 
specify  replacement  of  existing  torque 
link  dampers  with  modified  dampers, 
and  refer  to  Menasco  Aerospace  Service 
Bulletin  23700-32-15,  dated  September 
3, 1999,  as  an  appropriate  source  of 
service  information  for  modifying 
torque  link  dampers  with  part  number 
23700-1,  -3,  or  -5,  to  part  nimiber 
23700-7.  bx  consideration  of  these 
service  bulletins,  we  have  added  a  new 
Note  2  to  this  final  rule  to  state  that 
installation  of  torque  link  dampers  with 
part  number  23700-7  in  accordance 
with  Fokker  Service  Bulletin  SBF28/32- 
159  or  SBFl  00-32-116,  as  applicable,  is 
acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Operators  should  note  that,  for 
installation  of  dampers  with  part 
numbers  other  than  23700-5  or  -7,  they 
must  submit  a  request  for  approval  of  an 
AMOC  in  accordance  with  paragraph  (c) 
of  this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  147  Model 
F.28  series  airplanes  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $1,910  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $333,690,  or  $2,270  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  nilemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediires  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 

Table  1  .—Compliance  Times 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-08    Fokker  Services  B.V.: 

Amendment  39-12487.  Docket  2001- 
NfM-20a-AD. 
Applicability:  All  Model  F.28  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  main  landing 
gear  (MLG)  from  the  airplane  due  to 
performance  degradation  of  the  torque  link 
damper,  accomplish  the  following: 

Modification  and  Reidentification 

(a)  Replace  MLG  torque  link  dampers 
having  part  numl>ers  (P/N)  23700-1  or  -3 
with  dampers  having  P/N  23700-5,  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin  (SB) 
SBF28/32-157  (for  Models  F.28  Mark  1000 
through  4000  series  airplanes)  or  Fokker 
Service  Bulletin  SBFlOO-32-114  (for  Model 
F.28  Mark  0070/0100  series  airplanes),  both 
dated  October  1, 1999,  as  applicable:  at  the 
times  specified  in  the  following  table: 


Fokker  F.28  model  (mark)  designation 


MLG  manufactured  t>y 


MLG  mod.  status 


Compliance  re- 
quired after  the  ef- 
fective date  of  this 
AO 


(1)Mk.0100  

(2)  Mk.0100  

(3)  Mk.0100  

(4)  Mk.0070  

(5)  Mk.1000  through  Mk  4000  series 


Dowty  Aerospace:  MD 
Dowty  Aerospace:  MD 
Menasco  Aerospace  .. 
Menasco  Aerospace  .. 
Dowty  Aerospace:  MD 


Pre-Mod  SB  F1 00-32-50 
Post-Mod  SB  F100-32-50 

(Reserved] 

[Reserved] , 

[Reserved] 


Within  IS  months. 
Within  21  months. 
Within  24  months. 
Within  24  months. 
Within  24  rrKXiths. 


Note  2:  Installation  of  torque  link  dampers 
with  P/N  23700-7  in  accordance  with  Fokker 


Service  Bulletin  SBF28/32-159,  dated 
October  1, 1999  (for  Models  F.28  Mark  1000 


through  4000  series  airplanes),  or  SBFIOO- 
32-116,  dated  February  1,  2000  (for  Model 
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F.28  Mark  0070/0100  series  airplanes),  as 
applicable,  is  acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  torque  link  damper 
having  P/N  23700-1  or  -3,  on  any  airplane. 

Ahemative  Methods  of  CcHnpUance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

locorporatioii  by  RefisreDGe 

(e)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBF28/32-157, 
dated  October  1, 1999;  or  Fokker  Service 
Bulletin  SBFloa-32-114,  dated  October  1, 
1999;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Services  B.V.,  P.O.  Box 
231,  2150  A£  Nieuw-Vennep,  the 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999-138, 
dated  October  29, 1999. 

Effisctive  Date 

(f)  This  amendment  becomes  effective  on 
December  4, 2001. 

Issued  in  Renton,  Washington,  on  October 
22,  2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Serrice. 
(FR  Doc.  01-27069  Filed  10-29-01;  8:45  am] 
■UMB  OOOB  4eiO-1»-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  PART  16 

[AAQ/A  Ordw  No.  246-2001] 

Prtvaqf  Act  of  1974;  Implewnftlon 

agency:  Department  of  Justice. 
ACTKm:  Final  rule. 

summary:  The  Department  of  Justice 
currently  exempts  the  following  system 
of  records  from  subsection  (d)  of  the 
Privacy  Act,  pursuant  to  5  U.S.C. 
552a(j)(2):  Controlled  Substances  Act 
Nonpublic  Records  (JUSTICE/JMD-002). 
This  final  rule  makes  changes  to  reflect 
the  current  statutory  authority,  as  well 
as  the  primary  reason  for  exempting  the 
system. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  October  30,  2001. 
FOR  FUftTHER  MFORMAT10N  CONTACT: 
Mary  Cahill  at  202-307-1823. 
SUPPLEMENTARY  MF0RMAT10N:  On  July 
20,  2001  (66  FR  37939),  a  proposed  rule 
was  published  in  the  Fedml  Register 
with  an  invitation  to  comment.  No 
comments  were  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  this 
order  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimnber  of  sinall  entities. 

List  of  Siibiects  in  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Privacy  Act,  and 
Government  in  Simshine  Act. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78.  28  CFR  part  16  is 
amended  as  follows: 

PARTIS-AMENDED 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552.  552a.  552b(g), 
553: 18  use.  4203(a)(l]:  28  U.S.C.  509.  510. 
534;  31  U.S.C.  3717.  9701. 

2.  It  is  proposed  to  amend  28  CFR 
16.76  by  revising  paragraph  (bHl)  as 
follows: 

A  4A  ^m      ^     .  Ml  ■  ai  ■  ■    -  *   ■       ..        **  —  ■■■■■  BMa 

tio.rO    cJWiiypoii Of jusuuo wnaQaniom 


(b)  Exemption  from  subsection  (d)  is 
justified  for  the  following  reasons: 

■  (1)  Access  to  and  use  of  the  nonpublic 
noards  maintained  in  this  system  are 
restricted  by  law.  Section  3607(b)  of 


Title  18  U.S.C.  (enacted  as  part  of  the 
Sentencing  Reform  Act  of  1984,  Pub.  L. 
98-473.  Chapter  11)  provides  that  the 
sole  purpose  of  these  records  shall  be 
for  use  by  the  courts  in  determining 
whether  a  person  found  guilty  of 
violating  section  404  of  Che  Controlled 
Substances  Act  qualifies: 

(i)  for  the  disposition  available  imder 
18  U.S.C,  3607(a)  to  persons  with  no 
prior  conviction  under  a  Federal  or 
State  law  relating  to  controlled 
substances,  or 

(ii)  for  an  order,  under  18  U.S.C. 
3607(c),  expunging  all  official  records 
(except  the  nonpublic  records  to  be 
retained  by  the  Department  of  Justice)  of 
the  arrest  and  any  subsequent  criminal 
proceedings  relating  to  the  offense. 
*        •        •        •        • 

Dated:  October  17.  2001. 
Janis  A.  Sposato, 

Acting  Assistant  Attorney  General  for 
Administration. 
(FR  Doc.  01-27202  Filed  10-29-01;  8:45  am] 

■UMO  COOK  4410-««-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  San  Franctaco  Bay  01-009] 

RIN2115-AA97 

Security  Zonas;  San  Frandaco  Bay, 
San  Franciaco,  CA  and  Oakland,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  two  temporary  security 
zones  in  areas  of  the  San  Francisco  Bay 
adjacent  to  San  Francisco  International 
Aiiport  and  Oakland  International 
Airport.  These  actions- are  necessary  to 
ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts  at  these 
airports.  Persons  and  vessels  are 
prohibited  from  entering  into  or 
remaining  in  these  security  zones 
without  permission  of  the  Captain  of  the 
Port,  or  his  designated  representative. 
DATES:  This  rule  is  effective  from  5  p.m. 
(PDT)  on  September  21,  2001  to  4:59 
p.m.  (PDT)  on  March  21,  2002. 
Comments  and  related  material  must 
reach  the  Coast  Guard  on  or  before 
December  31,2001. 
ADDRESSES:  Send  comments  to:  U.S. 
Coast  Guard  Marine  Safety  Office,  San 
Francisco  Bay,  Coast  Guard  Island, 
Alameda,  CA  94501.  Any  comments  and 
material  received  from  the  public,  as 
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well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  docket 
COTP  San  Francisco  Bay  01-009,  and 
will  be  available  for  inspection  or 
copying  at  the  same  address  between  9 
a.m.  and  4  pjn.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Andrew  B.  Cheney,  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 

SUPPLBKNTARY  INFORMATION: 

Regulatory  Information 

As  authorized  by  5  U.S.C.  553,  we  did 
not  publish  a  notice  of  proposed 
rulemaking  (NPKM)  for  this  regulation. 
In  keeping  with  the  requirements  of  5 
U.S.C.  553(b)(B),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM,  and  that  under  5  U.S.C  553 
(d)(3),  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  fivm 
Logan  Airport  in  Boston,  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  On  the  same  day,  a 
similar  attack  was  conducted  on  the 
Pentagon  in  Arlington,  Virginia.  Also, 
on  the  same  date,  a  fourth  commercial 
passenger  airplane  was  hijacked,  this 
one  from  Newark,  New  Jersey,  and  later 
crashed  in  Pennsylvania.  National 
security  officials  warn  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  A  heightened  level 
of  security  has  been  established 
concerning  all  vessels  transiting  in  the 
San  Francisco  Bay,  and  paiticiilarly  in 
waters  adjacent  to  San  Francisco 
International  Airport  and  Oakland 
International  Airport.  These  security 
zones  are  needed  to  protect  the  United 
States  and  more  specifically  the  people, 
ports,  waterways,  and  properties  of  Uie 
San  Francisco  Bay  area. 

The  delay  inh«ent  in  the  NPRM 
process,  and  any  delay  in  the  effective 
date  of  this  rule,  is  contrary  to  the 
public  interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  the  San  Francisco  and 
Oakland  airports  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack.  The  measures  contemplated  by 
this  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  mthin  (»  adjacent  to  these 
west  coast  airports.  Immediate  action  is 
required  to  accomplish  these  objectives. 
Any  delay  in  the  effective  date  of  this 


rule  is  impracticable  and  coatrary  to  the 
public  interest. 

Keqnest  for  CiHBinents 

Although  the  Coast  Guard  has  good 
cause  in  implementing  this  regulation, 
we  want  to  afford  the  maritime 
community  the  opportunity  to 
participate  in  this  rulemaking  by 
submitting  comments  and  related 
material  regarding  the  size  and 
boundaries  of  these  security  zones  in 
order  to  minimize  unnecessary  burdens. 
If  you  do  so,  please  include  your  name 
and  address,  identify  the  docket  niunber 
for  this  rulemaking,  COTP  San 
Francisco  Bay  01-009,  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
largOT  than  8  1/2  by  11  inches,  suitable 
for  copying.  If  you  would  like  to  know 
they  reached  us,  please  enclose  a 
stamt>ed,  self-addressed  postcard  or 
envelope.  We  wll  consider  all 
comments  and  material  received  diuing 
the  comment  period.  We  may  change 
this  temporary  final  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to  the 
person  identified  in  the  FOR  FURTHER 
MFORMATION  CONTACT  section,  or  to  the 
address  under  ADDRESSES  explaining 
why  a  public  meeting  wotild  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  numbers  of  people  and 
damaging  properties  of  national 
significance.  Vessels  operating  near  the 
airports  adjacent  to  the  San  Francisco 
Bay  present  possible  platforms  from 
which  individuals  may  gain 
unauthorized  access  to  the  airports.  As 
part  of  the  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (Pub.  L.  99- 
399),  Congress  amended  the  Ports  and 
Waterways  Safety  Act  (PWSA)  to  allow 
the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  33  U.S.C.  1226.  The  terrorist 
acts  against  the  United  States  on 
September  11,  2001  have  increased  the 
need  for  safety  and  security  measiues  on 


U.S.  ports  and  waterways.  In  response 
to  these  terrorist  acts,  and  in  order  to 
prevent  similar  occiuiences,  the  Coast 
Guard  is  establishing  two  temporary 
security  zones  in  the  navigable  waters  of 
the  United  States  surroimding  San 
Francisco  International  Airport  and 
Oakland  International  Airport. 

San  Francisco  International  Airport 

This  security  zone  will  extend  2000 
yards  seaward  bom  the  shoreline  of  the 
San  Francisco  International  Airport. 
This  distance  from  the  shoreline  is 
estimated  to  be  an  adeqxiate  zone  size  to 
provide  increased  seciirity  for  San 
Francisco  International  Airport 

Oakland  International  Airport 

This  security  zone  will  extend  1800 
yards  seaward  bom  the  shoreline  of  the 
Oakland  International  Airport.  This 
distance  fit>m  the  shoreline  is  estimated 
to  be  an  adequate  zone  size  to  provide 
increased  security  for  Oakland 
International  Airport. 

The  size  of  eacn  security  zone  is 
tailored  to  each  airport  and  their 
si>ecific  navigational  limitations,  and 
therefore,  are  not  the  same  exact  size. 
The  two  security  zones  are  imiform, 
however,  in  their  purpose — to  provide 
increased  security  for  the  airports,  while 
minimizing  the  impact  to  vessel  traffic 
on  the  San  Francisco  Bay. 

These  temporary  security  zones  are 
necessary  to  provide  for  the  safety  and 
security  of  the  United  States  of  America 
and  the  people,  ports,  waterways  and 
properties  within  the  San  Francisco  Bay 
area.  These  security  zones  will  be 
enforced  by  Coast  Guard  patrol  craft  or 
any  patrol  craft  enlisted  by  the  COTP. 
Persons  and  vessels  are  prohibited  from 
entering  into  or  remaining  in  these 
security  zones  without  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative.  Each  person 
and  vessel  in  a  security  zone  shdl  obey 
any  direction  or  order  of  the  COTP.  The 
COTP  may  remove  any  person,  vessel, 
article,  or  thing  from  a  security  zone.  No 
person  may  board,  or  take  or  place  any 
article  or  thing  on  board,  any  vessel  in 
a  seciuity  zone  without  the  permission 
of  the  COTP. 

Pursuant  to  33  U.S.C.  1232,  any 
violation  of  the  security  zone  described 
herein,  is  punishable  by  dvil  penalties 
(not  to  exceed  $27,500  per  violation, 
where  each  day  of  a  continuing 
violation  is  a  separate  violation), 
criminal  penalties  (imprisonment  for 
not  more  than  6  years  and  a  fine  of  not 
more  than  $250,000),  in  rem  liability 
against  the  ofiiending  vessel,  and  license 
sanctions.  Any  person  who  violates  this 
regulation,  using  a  dangerous  weapon, 
or  who  engages  in  conduct  that  causes 
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bodily  injury  or  fear  of  imminent  bodily 
injury  to  any  officer  authorized  to 
enforce  this  regulation,  also  faces 
imprisonment  up  to  12  years  (class  C 
felony). 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26, 1979). 

Due  to  the  recent  terrorist  actions 
against  the  United  States  the 
implementation  of  these  security  zones 
are  necessary  for  the  protection  of  the 
United  States  and  its  people.  Because 
these  security  zones  are  established  in 
an  area  of  the  San  Francisco  Bay  that  is 
seldom  used,  the  Coast  Guard  expects 
the  economic  impact  of  this  rule  to  be 
so  minimal  that  full  regulatory 
evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  {>opulations  less  than  50,000. 

These  security  zones  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  will  not  occupy  an  area 
of  the  San  Francisco  Bay  that  is 
frequently  transited.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  temporary  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  offers  to  assist 
small  entities  in  understanding  the  rule 
so  that  they  could  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 


concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Andrew  B.  Cheney,  U.S.  Coast  Guard 
Marine  Office  San  Francisco  Bay  at 
(510)  437-3073. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a]  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  bom  further 
environmental  documentation,  because 
we  are  establishing  security  zones.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFRl.46. 

2.  Add  new  §  165.T11-095  to  read  as 
follows: 

I165.T11-095    Security  Zones;  Waters 
surrounding  San  Francisco  International 
Airport  and  Oakland  International  Airport, 
San  Francisco  Bay,  Califomla. 

(a)  Locations.  (1)  San  Francisco 
International  Airport  Security  Zone. 
This  security  zone  extends  2000  yards 
seaward  ft'om  the  shoreline  of  the  San 
Francisco  International  Airport  and 
encompasses  all  waters  in  San  Francisco 
Bay  within  an  area  drawn  firom  the 
following  coordinates  beginning  at  a 
point  latitude  37°39'06''  N  and  longitude 
122°22'37''  W;  thence  to  37°38'28''  N 
and  122°21'04''  W;  thence  to  37°36'59'' 
N  and  122°19'52''  W;  thence  to 
37°35'33'  N  and  122°20'44''  W;  and 
along  the  shoreline  back  to  the 
beginning  point. 

(2)  Oakland  International  Airport 
Security  Zone.  This  security  zone 
extends  1800  yards  seaward  from  the 
shoreline  of  the  Oakland  International 
Airport  and  encompasses  all  waters  in 
San  Francisco  Bay  within  an  area  drawn 
from  the  following  coordinates 
beginning  at  a  point  latitude  37°44'21'' 
N  and  longitude  122°15'34''  W;  thence 
to  37°43'51''  N  and  122°16'09''  W; 
thence  to  37°43'12''  N  and  122°16'17'' 
W;  thence  to  37°41'00''  N  and 
122''13'29''  W;  thence  to  37°41'13''  N 
and  122°12'09''  W:  thence  to  37°41'37'' 
N  and  122°11'38''  W;  and  along  the 
shoreline  back  to  the  beginning  point. 

(b)  Effective  dates.  This  section  is  in 
effect  from  5  p.m.  (PDT)  on  September 
21,  2001  to  4:59  p.m.  (PDT)  on  March 
21,  2002.  If  the  need  for  these  security 
zones  ends  before  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  these  seciuity 
zones  and  will  also  announce  that  fact 
via  Broadcast  Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  $  165.33  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  the  seciuity  zone 


established  by  this  temporary  section, 
unless  authorized  by  the  Captain  of  the 
Port,  or  his  designated  representative. 
All  other  general  regulations  of  §  165.33 
of  this  part  apply  in  the  security  zone 
established  by  this  temporary  section. 

Dated:  September  21.  2001. 
L.L.  Hereth, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  San  Francisco  Bay,  California. 

|FR  Doc.  01-27255  Filed  10-29-01;  8:45  am) 

BH.UNG  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD  072-3086;  FRL-7088-9] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland;  One-Hour  Ozone  Attainment 
Demonstration  for  ttie  Baltimore  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  consisting  of 
the  attainment  demonstration  for  the 
one-hour  ozone  national  ambient  air 
quality  standard  (NAAQS)  for  the 
Baltimore  severe  nonattainment  area 
(the  Baltimore  area).  This  control 
strategy  plan  was  submitted  by  the 
Maryland  Department  of  the 
Environment  (MDE).  The  measures  that 
have  been  adopted  by  the  State  which 
comprise  the  control  strategy  of  the  one- 
hour  ozone  attainment  demonstration 
have  and  will  result  in  significant 
emission  reductions  of  volatile  organic 
compounds  (VCXls)  and  oxides  of 
nitrogen  (  NOx)  in  the  Baltimore  area. 
The  intended  effect  of  this  action  is  to 
approve  these  SIP  revisions  as  meeting 
the  requirements  of  the  Clean  Air  Act 
(CAA  or  the  Act). 

DATES:  This  final  rule  is  effective  on 
November  29,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 


Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cristina  Fernandez,  (215)  814-2178  at 
EPA  Region  III  office  above  or  by  e-mail 
at  femandez.cristina@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
SUPPLEMENTARY  INFORMATION  section  is 
organized  to  address  the  following 
questions: 

A.  What  Action  Is  EPA  Taking  In  This  Final 

Rulemaking? 

B.  What  Previous  Action  Has  Been  Proposed 

on  These  SIP  Revisions? 

C.  What  Were  the  Conditions  for  Approval 

Provided  in  the  Notice  of  Proposed 
Rulemakings  for  the  Attainment 
Demonstration? 

D.  What  Amendments  to  the  Attainment 

Demonstration  SIP  Did  Maryland  Submit 
for  the  Baltimore  Area  Since  December 
16.  1999? 

E.  What  Did  the  Supplemental  Notices  of 

Proposed  Rulemaking  Cover? 

F.  When  Did  EPA  Make  a  Determination 

Regarding  the  Adequacy  of  the  Motor 
Vehicle  Emissions  Budgets  for  the 
Baltimore  Area? 

G.  What  SIP  Elements  Did  EPA  Take  Final 

Action  on  Concurrently  or  Before  the 
Full  Approval  of  the  Attainment 
Demonstration  Could  Be  Granted? 

H.  What  Measures  Are  in  the  Control  Strategy 
for  the  Attainment  Demonstration? 

I.  What  Are  the  Approved  Transportation 
Conformity  Budgets,  and  What  Effect 
Does  This  Action  Have  on 
Transportation  Planning?  ^ 

].  What  Happens  to  the  Approved  2005 
Budgets  When  States  Change  Their 
Budgets  Using  the  MOBILE6  Model? 

K.  What  is  the  Status  of  Maryland's  New 
Source  Review  Program? 

L.  What  Comments  Were  Received  on  the 
Proposed  Approvals  and  How  Has  EPA 
Responded  to  Those? 

I.  Background 

A.  What  AcUon  Is  EPA  Taking  in  This 
Final  Rulemaking? 

EPA  is  approving  the  one-hour 
attainment  demonstration  submitted  by 
Maryland  for  the  Baltimore  area  as  fully 
meeting  the  requirements  of  CAA 
section  182(c)(2)  and  (d).  The  following 
table  identifies  submittal  dates  and 
amendment  dates  for  the  attainment 
demonstration: 


Table  1.— Summary  of  Attainment  Demonstration  SIP  Submittal  Dates 


Initial  Submittal 
Amendment 


Amendment 


Date 


April  29.  1998 

August  18,  1998 

December  21.  1999 


Summary  of  content 


Attainment  Demonstration. 

Attainnwnt  Demonstration  Revision  to  Include 
Supplemental  Regional  Scale  Modeling. 

Attainment  Demonstration  Revision  to  include  Re- 
vised Motor  Vehicle  Emission  Budgets. 
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Table  1  .—Summary  of  Attainment  Demonstration  SIP  Submittal  Dates— Continued 


Amendment 
Amendment 


Date 


December  28,  2000 
August  20,  2001  


Sumnrtary  of  content 


Attainment  Demonstration  Revision  to  Include  Re- 
vised Motor  Vehicle  Emission  Budgets  to  Re- 
flect Tier  2  and  Commitments. 

Attainment  Demonstration  Revision  to  Include 
Reasonat>ly  Available  Control  Measures  Anal- 
ysis. 


B.  What  Previous  Action  Has  Been 
Proposed  on  These  SIP  Revisions? 

In  a  December  16, 1999  notice  of 
proposed  rulemaking  (the  December  16, 
1999  NPR),  we  proposed  approval  of  the 
attainment  demonstration  for  the 
Baltimore  area  (64  FR  70397). 

On  February  22,  2000  (65  FR  8703), 
EPA  published  a  notice  of  availability 
on  guidance  memoranda  relating  to  ten 
one-hour  ozone  attainment 
demonstrations  (including  the  Baltimore 
area)  proposed  for  approval  or 
conditional  approval  on  December  16, 
1999.  The  guidance  memoranda  are 
entitled:  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  One-Hour  Ozone 
Attainment  Demonstrations'  dated 
November  3, 1999,  and  "Guidance  on 
the  Reasonably  Available  Control 
Measures  (RACM)  Requirement  and 
Attainment  Demonstration  Submissions 
for  Ozone  Nonattainment  Areas'  dated 
November  30, 1999. 

On  July  28,  2000,  EPA  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonstration  (65  FR  46383).  In  that 
supplemental  notice,  we  clarified  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in  the 
attainment  demonstration  SIP  revisions. 
This  supplemental  notice  is  discussed 
in  Section  I.E. 

On  July  16,  2001,  EPA  published  a 
SNPR  on  the  attainment  demonstration 
(66  FR  36964).  In  that  supplemental 
notice,  we  proposed  to  approve  a 
revision  that  contains  revised  motor 
vehicle  emissions  budgets  for  the 
attainment  year  of  2005  which 
incorporate  and  reflect  the  benefits  of 
the  Federal  Tier  2/Low  Sulfur  rule;  and 
enforceable  commitments  to:  (1)  Submit 
measures  by  October  31,  2001  for 
additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measiues  affect  the  motor  vehicle 
emissions  inventory,  (2)  submit  revised 
SIP  and  motor  vehicle  emissions 
budgets  within  one  year  after  MOBILE6 
is  issued,  and  (3)  perform  a  mid-coiu«e 
review.  We  received  no  comments  on 
that  SNPR. 


On  September  7,  2001,  EPA  published 
a  SNPR  on  the  attainment 
demonstration  (66  FR  44760).  In  that 
supplemental  notice,  we  proposed  to 
approve  an  Maryland's  RACM  analysis 
and  determination  for  the  Baltimore 
area.  We  received  no'  timely  comments 
on  that  SNPR. 

Comments  received  on  the  December 
16, 1999  and  July  28  ,  2000  proposed 
notices  listed  in  this  section  relevant  to 
the  Baltimore  area  attainment 
demonstration  are  discussed  in  Sections 
I.L.  and  II. 

C.  What  Were  the  Conditions  for 
Approval  Provided  in  the  Notice  of 
Proposed  Rulemakings  for  the 
Attainment  Demonstration? 

On  December  16,  1999  (64  FR  70397), 
we  proposed  approval  of  the  attainment 
demonstration  for  the  Baltimore  area. 
Our  approval  was  contingent  upon 
certain  actions  by  Maryland.  These 
actions  were  that  Maryland: 

(1)  Adopt  and  submit  adequate  motor 
vehicle  emissions  budgets; 

(2)  Submit  a  list  of  control  measures 
that,  when  implemented,  would  be 
expected  to  provide  sufficient 
additional  emission  reductions  to 
further  reduce  emissions  to  support  the 
attainment  test  and  a  commitment  that 
these  measiues  would  not  involve 
additional  limits  on  highway 
construction  beyond  those  that  could  be 
imposed  under  the  submitted  motor 
vehicle  emissions  budget; 

(3)  Adopt  and  submit  a  rule  for  the 
regional  NOx  reductions  consistent  with 
the  modeling  demonstration;  and 

(4)  Adopt  and  submit  an  enforceable 
commitment,  or  a  reaffirmation  of 
existing  enforceable  commitment  to  do 
the  following: 

(a)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  for  additional 
emission  reduction  measures  developed 
through  the  regional  process,  submit  an 
enforceable  commitment  for  the 
additional  measures  and  a  backstop 
commitment  to  adopt  and  submit 
intrastate  measiu«s  for  the  emission 
reductions  in  the  event  the  regional 


process  does  not  recommend  measures 
that  produce  emission  reductions. 

(b)  Submit  a  revised  SIP  and  motor 
vehicle  emissions  budget  by  October  31, 
2001  if  additional  measures  affect  the 
motor  vehicle  emissions  inventory. 

(c)  Submit  revised  SIP  and  motor 
vehicle  emissions  budgets  one  year  after 
MOBILE6  is  issued: 

(d)  Perform  a  mid-course  review  by 
December  31,  2003. 

D.  What  Amendments  to  the  Attainment 
Demonstration  SIP  Did  Maryland 
Submit  for  the  Baltimore  Area  Since 
December  16.  1999? 

The  following  is  a  simunary  of  such 
submittals  which  include  submittal 
dates  of  revisions,  the  content  of  these 
submissions  and  other  pertinent  facts 
regarding  these  submissions: 

(1)  On  December  21. 1999.  Maryland 
submitted  the  "State  Implementation 
Plan  (SIP)  Revision:  Modification  to  the 
Phase  II  Attainment  Plan  for  the 
Baltimore  Nonattainment  Area  and 
Cecil  County:  Revising  the  Mobile 
Soiux:e  Emission  Budgets."  This 
submittal  contained  revisions  to  the 
2005  motor  vehicle  emission  budgets  for 
the  attainment  plan  for  the  Baltimore 
Area  and  for  Cecil  County.  Maryland 
which  is  part  of  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area. 

(2)  On  December  28.  2000.  Maryland 
submitted  the  "State  Implementation 
Plan  (SIP)  Revision:  Modification  to  the 
Phase  n  Attainment  Plan  for  Cecil 
County:  Revising  the  Mobile  Source 
Emission  Budgets.  Adding  Tier  2 
Standards."  This  submittal  contained 
the  revised  2005  motor  vehicle 
emissions  budgets  for  the  attainment 
demonstration  that  reflect  the  benefits  of 
the  Tier  2/Low  Sulfur-in-fuel  rule 
benefits  and  revised  commitments  to  do 
the  following: 

(a)  Submit  measures  by  October  31. 
2001  for  additional  emission  reductions 
as  required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  if 
the  additional  measures  affect  the  motor 
vehicle  emissions  inventory. 
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(b)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  M0BILE6 
within  one  year  after  it  is  issued. 

(c)  Perform  a  mid-course  review  by 
December  31,  2003. 

(3)  On  Aug\ist  20.  2001,  Maryland 
submitted  the  "State  Implementation 
Plan  (SIP)  Revision:  Reasonably 
Available  Control  Measures  Analysis  for 
the  Baltimore  Region."  This  submittal 
supplements  the  attainment 
demonstration  for  the  Baltimore  Area  by 
including  a  RACM  analysis. 

E.  What  Did  EPA's  Supplemental 
Notices  of  Proposed  Rulemaking  Cover? 

(1)  On  July  28,  2000,  EPA  published 
a  supplemental  notice  of  proposed 
rulemaking  (SNPR)  on  the  attainment 
demonstration  (65  PR  46383).  In  that 
supplemental  notice,  we  clariBed  and 
expanded  on  two  issues  relating  to  the 
motor  vehicle  emissions  budgets  in  this 
attainment  demonstration  SIP  revision: 

(a)  First,  we  proposed  a  clarification 
of  what  occurs  if  we  finalize  conditional 
or  full  approval  of  this  and  certain  other 
attainment  demonstration  SIP  revisions 
based  on  a  state  commitment  to  revise 
the  SIP's  motor  vehicle  emissions 
budgets  in  the  futiire.  Under  the 
proposal,  the  motor  vehicle  emissions 
budgets  in  the  approved  SIP  will  apply 
for  transportation  conformity  purposes 
only  until  the  budgets  are  revised 
consistent  with  the  commitment  and  we 
have  found  the  new  budgets  adequate. 
Once  we  have  foimd  the  newly  revised 
budgets  adequate,  then  they  would 
apply  instead  of  the  previous 
conditionally  or  fully  approved  budgets. 
Normally,  revisions  to  approved  budgets 
cannot  be  used  for  conformity  piuposes 
until  we  approve  the  revised  budgets 
into  the  SD*.  Therefore,  we  proposed  to 
clarify  that  when  oiu  approval  of  this 
and  certain  other  one-hour  ozorie 

'  attainment  demonstrations  is  based  on  a 
commitment  to  future  revisions  to  the 
budget,  our  approval  of  the  budget  lasts 
only  until  revisions  to  satisfy  those 
conditions  are  submitted  and  we  find 
them  adequate. 

(b)  Second,  we  proposed  that  states 
may  opt  to  commit  to  revise  their 
emissions  budgets  one  year  after  the 
release  of  the  MOBILE6  model,  as 
originally  proposed  on  December  16, 
1999;  or.  states  may  commit  to  a  new 
option,  i.e.,  to  revise  their  budgets  two 
years  following  the  release  of  the 
MOBILE6  model,  provided  that 
conformity  is  not  determined  without 
adequate  MOBIL£6-derived  SIP  budgets 
during  the  second  year.  This  latter 
proposal  is  not  germane  to  the  Baltimore 
area  because  Maryland  has  submitted  an 
enforceable  commitment  to  revise  the 
motor  vehicle  emissions  budgets  within 


one  year  after  the  official  release  of  the 
MOBILES  model. 

(c)  In  addition,  we  re-opened  the 
comment  period  to  take  comment  on 
these  two  issues  and  to  allow  comment 
oh  any  additional  materials  that  were 
placed  in  the  dockets  for  the  proposed 
actions  close  to  or  after  the  initial 
conunent  period  closed  on  February  14, 
2000  (65  FR  at  46383,  July  28,  2000).  For 
many  of  the  areas,  additional 
information  had  been  placed  in  the 
docket  close  to  or  since  the  initial 
comment  period  concluded.  In  general, 
these  materials  were  identified  as 
consisting  of  motor  vehicle  emissions 
budgets,  and  revised  or  additional 
conunitments  or  reaffirmations 
submitted  by  the  states  (65  FR  at  46383, 
July  28,  2000). 

(2)  On  July  16,  2001,  EPA  published 
a  SNPR  on  the  attainment 
demonstration  (66  FR  36964).  We 
received  no  comments  on  that  SNPR.  In 
that  supplemental  notice,  we  proposed 
to  approve: 

(a)  a  revision  that  contains  revised 
motor  vehicle  emissions  budgets  for  the 
attaiiunent  year  of  2005  which 
incorporate  and  reflect  the  benefits  of 
the  Federal  Tier  2/Low  Sulfur  rule;  and 

(b)  enforceable  commitments  to 
submit  measures  by  October  31,  2001 
for  additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test,  revise  the  SIP  and 
motor  vehicle  emissions  budgets  by 
October  31,  2001  if  additional  measiues 
affect  the  motor  vehicle  emissions 
inventory,  submit  revised  SIP  and  motor 
vehicle  emissions  budgets  within  one 
year  after  MOBILE6  is  issued,  and  to 
perform  a  mid-course  review. 

(3)  On  September  7,  2001,  EPA 
published  a  SNPR  on  the  attainment 
demonstration  (66  FR  44760).  hi  that 
supplemental  notice,  we  proposed  to 
approve  Maryland's  RACM  analysis  and 
determination  for  the  Baltimore  area. 
We  received  no  timely  comments  on 
that  SNPR. 

F.  When  Did  EPA  Make  a  Determination 
Regarding  the  Adequacy  of  the  hdotor 
Vehicle  Emissions  Budgets  for  the 
Baltimore  Area? 

Maryland  submitted  a  revision  to  the 
attaiiunent  plan  SIP  for  the  Baltimore 
area  on  December  28,  2000.  This 
revision  contained  revised  motor 
vehicle  emissions  budgets  for  the 
attainment  year  of  2005  that  reflect  the 
benefits  of  the  Federal  Tier  2/Low 
Sulfur  rule.' 


We  began  our  adequacy  review 
process  on  the  budgets  in  the  December 
28,  2000  submittal  under  our  adequacy 
process  by  a  posting  on  EPA's  Web  site 
{www.epa.gov/otaq/transp/conform/ 
adequacy.htm)  that  started  a  public 
comment  period  on  the  adequacy  of  the 
motor  vehicle  emissions  budgets  in  the 
December  28,  2000  SIP  revision  for  the 
Baltimore  area.  We  prepared  a  technical 
support  document  for  our  adequacy 
determination  that  included  responses 
to  any  public  comments  received  during 
the  adequacy  process  comment  period. 
In  a  July  5,  2001,  Federal  Register 
notice  we  announced  that  we  had 
determined  that  the  budgets  contained 
in  the  December  28,  2000  submission 
were  adequate  (66  FR  35421).  The 
proposed  approval  of  the  budgets  in  the 
December  28,  2000  submission  is 
discussed  in  Section  I.B.,  and  the 
response  to  any  comments  received  on 
the  proposed  approval  are  in  Section  11. 
of  this  dociunent.  Our  findings  of 
adequacy  and  responses  to  comments 
can  be  accessed  at  www.epa.gov/otaq/ 
traq  (once  there,  click  on  the 
"conifonnity"  button). 

G.  What  SIP  Elements  Did  EPA  Take 
Final  Action  on  Concurrently  or  Before 
the  Full  Approval  of  the  Attainment 
Demonstration  Could  Be  Granted? 

In  the  December  16, 1999  NPR  for  the 
Baltimore  attaiiunent  demonstration 
SIP,  EPA  noted  in  Table  4  the  status  of 
many  of  the  control  measiues  or  part  D 
requirements  of  the  Act  for  serious  and 
severe  areas.  The  following  provides  the 
status  of  those  SIP  elements  which  are 
prerequisite  for  approval  of  the 
attainment  demonstration  but  which 
were  either  not  fully  approved  on 
December  16, 1999  or  not  listed  in  Table 
4  of  the  December  16, 1999  NPR  as  fully 
approved: 

(1)  On  October  29,  1999,  EPA 
approved  Maryland's  enhanced  vehicle 
inspection  and  maintenance  SIP  (64  FR 
58340). 

(2)  On  December  28, 1999,  EPA 
approved  Maryland's  national  low 
emission  vehicle  (NLEV)  SIP  (64  FR 
72564). 

(3)  On  February  3,  2000,  EPA 
approved  Maryland's,  15  percent  VOC 
Reduction  Plan  (65  FR  5242). 


'  In  the  December  16, 1999  NPR.  we  proposed  to 
disapprove  the  attainment  demonstration  if 
Maryland  did  not  submit  motor  vehicle  emissions 
budgets  for  this  area  that  EPA  could  find  adequate 


by  May  31.  2000  (See  64  FR  70402).  The  budgets 
subject  to  this  May  31,  2000  deadline  did  not 
necessarily  have  to  account  for  Federal  Tier  2/Low 
Sulfur  rule  reductions.  On  December  21. 1999, 
Maryland  submitted  a  SIP  revision  that  included 
motor  vehicle  emissions  budgets  for  the  2005 
attainment  year  that  did  not  include  the  benefits  of 
the  Federal  Tier  2/Low  Sulfur  rule.  EPA  had 
determined  that  these  budgets  were  adequate  by  the 
May  31,  2000  deadline  (65  FR  8701.  February  22, 
2000). 
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(4)  On  December  15,  2000.  EPA 
approved  Maryland's  NOx  Budget  Rule 
consistent  with  the  Ozone  Transport 
Commission's  (OTC)  NOx  Memorandum 
of  Understanding  (MOU)  Phase  II 
controls  (65  FR  78416). 

(5)  On  January  10.  2001,  EPA 
approved  Maryland's  NOx  trading  rule 
consistent  with  the  NOx  SIP  Call  (66  FR 
1866). 

(6)  On,  February  8,  2001,  EPA 
approved  Maryland's  NOx  RACT  rule 
(66  FR  9522). 

(7)  On  September  26.  2001.  EPA 
approved  Maryland's  Post-1996  Rate-of- 
F^gress  Plans  (ROP)  for  the  Baltimore 
area  (66  FR  49108). 

To  comply  with  the  VOC  RACT 
requirements,  Maryland  has  developed 
source  category  rules.  Sources  of  VOC  in 
the  Baltimore  area  that  emit  more  than 
25  tons  per  year  (TPY)  and  that  are  not 
subject  to  any  specific  source  category 
RACT  rule  are  then  subject  to 
Maryland's  SIP-approved  regulation 


COMAR  26.11.06.06— Volatile  Organic 
Compoimds.  Such  sources  may  apply 
on  a  case-by  case  basis  for  an  alternative 
RACT  under  COMAR  26.11.19.020— 
Control  of  Major  Stationary  Sources  of 
Volatile  Organic  Compoimds.  But  until 
such  a  case-by-case  RACT 
determination  is  made  by  the  MDE  and 
approved  by  EPA  as  a  SIP  revision,  the 
source  remains  subject  to  COMAR 
26.11.06.06.  The  following  provides  the 
status  of  those  source  category  RACT 
rules  which  were  either  not  fully 
approved  on  December  16, 1999. 
December  16, 1999  as  fully  approved: 

(1)  On  August  19, 1999,  EPA 
approved  Maryland's  Fiberglass 
Manufacturing  Rule  (64  FR  45182). 

(2)  On  January  14,  2000,  EPA 
approved  Maryland's  Flexographic 
Prihting  and  Plastic  Bottle  Coating  Rule 
(65  FR  2334). 

(3)  On  May  7,  2001,  EPA  approved 
Maryland's  Bread  and  Snack  Food 
Drying  Operations  and  Expandable 


Polystyrene  0|>erations  Rules  (66  FR 
22924). 

(4)  On  September  5,  2001,  EPA 
approved  Maryland's  Marine  Vessel 
Coating  Rule  (66  FR  46379). 

(5)  On  September  20,  2001 ,  EPA 
approved  Maryland's  Synthetic  Organic 
Chemicals  Rule  (66  FR  37914). 

(6)  On  October  5,  2001,  the  Regional 
Administrator  signed  a  final  action 
approving  the  Maryland's  Iron  &  Steel 
Operations  rule.  That  action  has  been  or 
soon  will  be  published  in  the  Federal 
Register. 

(7)  On  October  9,  2001,  the  Regional 
Administrator  signed  a  final  action 
approving  the  Maryland's  Aerospace 
Coating,  Kraft  Pulp  Mills,  and  Distilled 
Spirits  FaciUties  rides.  That  action  has 
been  or  soon  will  be  pubUshed  in  the 
Federal  Register. 

H.  What  Measures  Are  in  the  Control 
Strategy  for  the  Attainment 
Demonstration? 


Table  2.— Control  Measures  in  the  One-Hour  Ozone  Attainment  Demonstration  for  the  Baltimore 

nonattainment  area 


Control  measure 


Type  of  measure 


Credited  in  at- 
tainment plan 


Entianced  Inspection  &  Maintenance 

Federal  Motor  Vehicle  Control  Program  

National  Low  Emission  Vehicle  (NLEV)'  

Reformulated  Gasoline  (Phase  1  &  2)  

Federal  Non-Road  Gasoline  Engines  

Federal  Non-Road  Heavy  Duty  Diesel  Engines 

Railroad  Locomotive  Controls  '. 

NOx  RACT  

VOC  RACT  to  25  tpy 

Stage  II  Vapor  Recovery  &  On-Board  Refueling  Vapor  Recov- 
ery (ORVR). 

AIM  Surface  Coatings  

Consumer  &  Commercial  Products 

Autotxxly  Refinishing 

Surface  Cleaning/Degreasing 

Open  Burning  Ban 

Municipal  Landfills  

Expandat>te  Polystyrene  Products  

Yeast  Manufacturing 

Comrrtercial  Bakery  Ovens 

Screen  Printing  „ 

Marine  Engine  Standards 

Graphic  Arts 

Heavy  DtJty  Diesel  Engines  (OrvRoad)  

Beyond  RACT  NOx  Requirements  on  Utilities  

Notes: 

'  To  the  extent  NLEV  not  superceded  t>y  Tier  2. 


SIP  Approved 

Federal  

SIP  Approved  opt-in  ... 

Federal  

Federal  

Federal  

Federal  

SIP  Approved 

SIP  Approved 

SIP  Approved  Federal 

Federal 

Federal 

FederaUSIP  Approved 

SIP  Approved 

SIP  Approved 

SIP  Approved 

SIP  Approved 

SIP  Approved 

SIP  Approved 

SIP  Approved 

Federal 

SIP  Approved 

Federal 

SIP  Approved 


Yes. 

Tier  1  and  2. 

Yes. 

Phase  2. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yee.    ■ 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


I.  What  Are  tlie  Approved 
Transportation  Conformity  Budgets, 
and  What  Effect  Does  This  Action  Have 
on  Transportation  Planning? 

(1)  What  Are  the  Approved 
'Transportation  Conformity  Budgets  in 
the  Attainment  Demonstration? 

EPA  has  determined  that  the  budgets 
in  the  2005  attainment  demonstration 


are  adequate.  The  approved  motor 
vehicle  emissions  budgets  of  the  2005 
attainment  demonstration  SIP  are  listed 
in  Table  3.  Table  3  also  provides  the 
amounts  by  pollutant  in  tons  per  day 
(TPD),  the  year  associated  with  the 
budgets,  and  the  effective  date  of  EPA's 
adequacy  determination. 
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Table  3.— Transf»ortation  Conformity  Budgets  for  the  Baltimore  Area 


Type  of  control  strategy  SIP 


Attainment  Demonstration 


Year 


2005 


VOC 
(TPD) 


45.5 


NOx 
(TPD) 


96.9 


Effective  date  of  adequacy  detemiination 


July  20.  2001,  (See  66  FR  35421,  published  July  5, 
2001). 


EPA  has  concluded  that  the  2005 
attainment  demonstration  SIP, 
including  its  associated  budgets,  meets 
the  requirements  of  the  CAA.  EPA  has 
also  determined  that  the  Baltimore  area 
ozone  SIP  contains  the  measures 
necessary  to  support  these  budgets.  In 
this  final  action,  EPA  is  approving  these 
budgets. 

(2)  Is  the  Requirement  To  Redetermine 
Conformity  Within  18-Months  Under 
Section  93.104  of  the  Conformity  Rule 
Triggered?  j 

Our  conformity  rule  establishes  the 
frequency  by  which  transportation  plans 
and  transportation  improvement 
programs  must  be  foimd  to  conform  to 
the  SIP  and  includes  trigger  events  tied 
to  both  submittal  and  approval  of  a  SIP 
(40  CFR  93.104(e)).  Both  initial 
submission  and  initial  approval  trigger 
a  redetermination  of  conformity.  This 
final  rule  approves  motor  vehicle 
emissions  budgets  contained  in  the 
attainment  demonstration.  We  are 
advising  affected  transportation 
planning  agencies  that  this  final 
approval  of  the  budgets  is  listed  in 
Table  3  will  require  a  redetermination 
that  existing  transportation  plans  and 
TIPs  conform  within  18  months  of  the 
effective  date  listed  in  the  DATES  section 
of  this  document.  See  40  CFR  93.104(e). 

/.  What  Happens  to  the  Approved  2005 
Budgets  When  States  Change  Their 
Budgets  Using  the  MOBILES  Model? 

All  states  whose  attaiimient 
demonstration  includes  the  effects  of 
the  Tier  2/Low  Sulfur  program  have 
committed  to  revise  and  resubmit  their 
motor  vehicle  emissions  budgets  after 
EPA  releases  the  MOBILES  model.  On 
December  28,  2000.  Maryland  submitted 
a  commitment  to  revise  the  2005  motor 
vehicle  budgets  in  the  attainment 
demonstration  within  one  year  of  EPA's 
release  of  the  MOBILES  model.  In  this 
final  rulemaking  action,  EPA  is 
approving  this  commitment  to  revise  the 
2005  motor  vehicle  budgets  in  the 
attainment  demonstration  within  one 
year  of  EPA's  release  of  the  MOBILES 
model.  If  Maryland  fails  to  meet  its 
commitment  to  submit  revised  budgets 
using  the  MOBILES  model,  EPA  could 
make  a  finding  of  failure  to  implement 
the  SIP,  which  woidd  start  a  sanctions 
clock  under  section  179  of  the  Act. 


As  we  proposed  in  our  )uly  28,  2000 
SNPR  (S5  FR  46383),  today's  final 
approval  of  the  budgets  contained  in  the 
2005  attainment  plan  will  be  effective 
for  conformity  purposes  only  until  such 
time  as  revised  motor  vehicle  emissions 
budgets  are  submitted  (pursuant  to  the 
commitment  to  submit  revised  budgets 
using  the  MOBILES  model  within  one 
year  of  EPA's  release  of  that  model)  and 
we  have  found  those  revised  budgets 
adequate.  We  are  only  approving  the  » 
attainment  demonstration  and  its 
current  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILES 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  duration  of  our  approval  of  the 
ciuxent  budgets  only  until  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

Similarly,  EPA.  is  only  approving  the 
2005  attainment  demonstration  and  its 
cturents  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  revision  to-the 
attainment  SIP  consistent  with  any  new 
measures  submitted  to  fill  any  shortfall, 
if  the  additional  control  measures  affect 
on-road  motor  vehicle  emissions. 
Therefore,  EPA  is  limiting  the  duration 
of  its  approval  of  the  current  budgets 
only  until  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 
approving  for  conformity  purposes  for 
the  time  being. 

K.  What  is  the  Status  of  Maryland's  New 
Source  Review  Pmgmm? 

EPA  approved  Maryland's  NSR 
program  on  February  12,  2001  (SS  FR 
97SS).  As  stated  in  the  proposed  (65  FR 
S2S75,  October  19,  2000)  and  final 
rulemaking  notices,  EPA  granted  limited 
approval  of  Maryland's  NSR  regulations 
as  they  apply  in  the  Baltimore  area  and 
the  Maryland  portion  of  the 
Philadelphia  area,  and  granted  full 
approval  throughout  the  remainder  of 
Maryland.  EPA's  sole  reason  for 
granting  limited  approval  in  the 
Baltimore  area  and  in  Cecil  County 
rather  than  full  approval  was  that 
Maryland's  NSR  regulations  do  not 


contain  certain  restrictions  on  the  use  of 
emission  reductions  from  the  shutdovtm 
and  curtailment  of  existing  sources  or 
units  as  NSR  offsets.  These  restrictions, 
however,  only  apply  in  nonattainment 
areas  without  an  approved  attainment 
demonstration  [See  40  CFR  section 
51.1S5(a)(ii)(C)].  As  EPA  today  is  taking 
final  action  to  approve  Maryland's 
attainment  demonstration  SIPs  for  the 
Baltimore  and  Philadelphia  areas,  the 
Maryland's  SIP-approved  NSR 
program's  lack  of  restrictions  on  the  use 
of  emission  reductions  from  the 
shutdov«m  and  ctirtailment  of  existing 
sources  or  units  as  NSR  offsets, 
applicable  only  in  nonattainment  areas 
without  an  approved  attainment 
demonstration,  is  moot.  Now  that  we 
have  approved  Maryland's  attainment 
demonstration  SIPs  for  the  Baltimore 
and  Philadelphia  areas,  we  intend  to 
remove  the  limited  nature  of  our 
approval  of  the  State's  NSR  program  in 
those  areas  of  Maryland  as  well. 

L.  What  Comments  Were  Received  on 
the  Proposed  Approvals  and  How  Has 
EPA  Responded  to  Them? 

EPA  received  comments  fitim  the 
public  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  on 
December  IS.  1999  (64  FR  70397)  for 
Maryland's  ozone  attainment 
demonstration  for  the  Baltimore  area. 
Comments  were  received  from  Robert  E. 
Yuhnke  on  behalf  of  Environmental 
Defense  and  Natural  Resources  Defense 
Council;  the  Midwest  Ozone  Group;  and 
from  the  University  of  Maryland  Law 
School  on  behalf  of  1000  Friends  of 
Maryland. 

EPA  also  received  comments  from  the  ' 
public  on  the  supplemental  notice  of 
proposed  rulemaking  published  on  July 
28.  2000  (65  FR  46383),  iikwhich  EPA 
clarified  and  expanded  on  two  issues 
relating  to  the  motor  vehicle  emissions 
budgets  in  the  attainment  demonstration 
SIPs.  Comments  were  received  from 
Environmental  Defense  and  from  ELM 
Packaging  Co. 

EPA  receive  no  timely  comments  on 
the  SNPRs  published  on  July  16,  2001 
(66  FR  36964)  and  on  September  7,  2001 
(66  FR  44760)  for  the  Baltimore  area's 
2005  attainment  demonstration  SO*. 
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n.  Response  to  Comiiients 

The  following  discussion  summarizes 
and  responds  to  the  conunents  received 
on  the  proposed  actions  published  on 
December  16,  1999  (64  FR  70397)  and 
July  28,  2000  (65  FR  46383). 

A.  Attainment  Demonstration — Weight 
of  Evidence 

Comment  1 :  The  weight  of  evidence 
approach  does  not  demonstrate 
attainment  or  meet  CAA  requirements 
for  a  modeled  attainment 
demonstration.  Commenters  added 
several  criticisms  of  various  technical 
aspects  of  the  weight  of  evidence 
approach,  including  certain  specific 
applications  of  the  approach  to 
particular  attainment  demonstrations. 
These  comments  are  discussed  in  the 
following  response. 

Response  1:  Under  section  182(c)(2) 
and  (d)  of  the  CAA,  serious  and  severe 
ozone  nonattainment  areas  were 
required  to  submit  by  November  15, 
1994,  demonstrations  of  how  they 
would  attain  the  one-hour  standard. 
Section  182(c)(2)(A)  provides  that 
"[tjhis  attainment  demonstration  must 
be  based  on  photochemical  grid 
modeling  or  any  other  analytical 
method  determined  by  the 
Administrator,  in  the  Administrator's 
discretion,  to  be  at  least  as  effective."  As 
described  in  more  detail  below,  EPA 
allows  states  to  supplement  their 
photochemical  modeling  results,  with 
additional  evidence  designed  to  account 
for  uncertainties  in  the  photochemical 
modeling,  to  demonstrate  attainment. 
This  approach  is  consistent  with  the 
requirement  of  section  182(c)(2)(A)  that 
the  attainment  demonstration  "be  based 
on  photochemical  grid  modeling," 
because  the  modeling  results  constitute 
the  principal  component  of  EPA's 
analysis,  with  supplemental  information 
designed  to  account  for  uncertainties  in 
the  model.  This  interpretation  and 
application  of  the  photochemical 
modeling  requirement  of  section 
182(c)C2)(A]  finds  further  justification  in 
the  broad  deference  Congress  granted 
EPA  to  develop  appropriate  methods  for 
determining  attainment,  as  indicated  in 
the  last  phrase  of  section  182(c)(2)(A). 

The  flexibility  granted  to  EPA  under 
section  182(c)(2)(A)  is  reflected  in  the 
regulations  EPA  promulgated  for 
modeled  attainment  demonstrations. 
These  regulations  provide,  "The 
adequacy  of  a  control  strategy  shall  be 
demonstrated  by  means  of  applicable  air 
quality  models,  data  bases,  and  other 
requirements  specified  in  [40  CFR  part 
51  Appendix  W]  (Guideline  on  Air 


Quality  Models)."  2  40  CFR  51.112(a)(1). 
However,  the  regulations  further 
provide,  "Where  an  air  quality  model 
specified  in  Appendix  W  *  *  *  is 
inappropriate,  the  model  may  be 
modified  or  another  model  substituted 
[with  approval  by  EPA,  and  after)  notice 
and  opport\inity  for  public  conunent. 
*  *  *"  Appendix  W,  in  turn,  provides 
that,  "The  Urban  Airshed  Model  (UAM) 
is  recommended  for  photochemical  or 
reactive  pollutant  modeling  applications 
involving  entire  urban  areas,"  but 
further  refers  to  EPA's  modeling 
guidance  for  data  requirements  and 
procedures  for  operating  the  model.  See 
40  CFR  part  51  Appendix  W  section 
6.2.1. a.  The  modeling  guidance 
discusses  the  data  requirements  and 
operating  procedures,  as  well  as 
interpretation  of  model  results  as  they 
relate  to  the  attainment  demonstration. 
This  provision  references  guidance 
published  in  1991,  but  EPA  envisioned 
the  guidance  would  change  as  we 
gained  experience  with  model 
applications,  which  is  why  the  guidance 
is  referenced,  but  does  not  appear,  in 
Appendix  W.  With  updates  in  1996  and 
1999,  the  evolution  of  EPA's  guidance 
has  led  us  to  use  both  the 
photochemical  grid  model,  and 
additional  analytical  methods  approved 
by  EPA. 

The  modeled  attainment  test 
compares  model  predicted  one-hour 
daily  maximum  ozone  concentrations  in 
all  grid  cells  for  the  attainment  year  to 
the  level  of  the  NAAQS.  The  results 
may  be  interpreted  through  either  of  two 
modeled  attainment  or  exceedance  tests: 
the  deterministic  test  or  the  statistical 
test.  Under  the  deterministic  test,  a 
predicted  concentration  above  0.124 
parts  per  million  (ppm)  ozone  indicates 
that  the  area  is  expected  to  exceed  the 
standard  in  the  attainment  year  and  a 
prediction  at  or  below  0.124  ppm 
indicates  that  the  area  is  expected  to  not 
exceed  the  standard.  Under  the 
statistical  test,  attainment  is 
demonstrated  when  all  predicted  (i.e., 
modeled)  one-hour  ozone 
concentrations  inside  the  modeling 
domain  are  at.  or  below,  an  acceptable 
upper  limit  above  the  NAAQS  permitted 
under  certain  conditions  (depending  on 
the  severity  of  the  episode  modeled). ^ 


In  1996,  EPA  issued  guidance*  to 
update  the  1991  guidance  referenced  in 
40  CFR  part  51  Appendix  W,  to  make 
the  modeled  attainment  test  more 
closely  reflect  the  form  of  the  NAAQS 
(i.e.,  the  statistical  test  described  above), 
to  consider  the  area's  ozone  design 
value  and  the  meteorological  conditions 
accompanying  observed  exceedances, 
and  to  allow  consideration  of  other 
evidence  to  address  uncertainties  in  the 
modeling  databases  and  application. 
When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
EPA  has  concluded  that  additional 
analyses  may  be  presented  to  help 
determine  whether  the  area  will  attain 
the  standard.  As  with  other  predictive 
tools,  there  are  inherent  imcertainties 
associated  with  air  quality  modeling 
and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  niunerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
The  EPA's  guidance  recognizes  these 
limitations,  and  provides  a  mea^^s  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination.  Under  a  WOE 
determination,  the  state  can  rely  on.  and 
EPA  will  consider  in  addition  to  the 
results  of  the  modeled  attainment  test, 
other  factors  such  as  other  modeled 
output  (e.g..  changes  in  the  predicted 
fi^quency  and  pervasiveness  of  one- 
hour  ozone  NAAQS  exceedances.  and 
predicted  change  in  the  ozone  design 
value);  actual  observed  air  quality 
trends  (i.e.  analyses  of  monitored  air 
quality  data);  estimated  emissions 
trends;  and  the  responsiveness  of  the 
model  predictions  to  furthpr  controls. 

In  1999.  EPA  issued  additional 
guidance  ^  that  makes  further  use  of 
model  results  for  base  case  and  future 
emission  estimates  to  predict  a  future 
design  value.  This  guidance  describes 
the  use  of  an  additional  component  of 
the  WOE  determination,  which  requires, 
under  certain  circumstances,  additional 
emission  reductions  that  are  or  will  be 
approved  into  the  SIP,  but  that  were  not 
included  in  the  modeling  analysis,  that 
will  further  reduce  the  modeled  design 
value.  An  area  is  considered  to  monitor 


'The  August  12,  1996  version  of  "Appendix  W 
to  part  51 — Guideline  on  Air  Quality  Models"  was 
the  rule  in  effect  for  these  attainment 
demonstrations.  EPA  is  proposing  updates  to  this 
rule,  that  will  not  take  effect  until  the  rulemaking 
process  for  them  is  complete. 

^Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attaiiunent  of  the  Ozone  NAAQS. 
EPA-454/B-95-007.  June  1996. 


*n>id. 

'  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions.  Not  Modeled"  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Planning 
and  Standards,  Emissions,  Monitoring,  and 
Analysis  Division,  Air  Quality  Modeling  Group. 
Research  Triangle  Park.  NO  27711.  November  1999 
Web  site:  http://www.epa.gov/ttn/scram. 
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attainment  if  each  monitor  site  has  air 
quality  observed  ozone  design  values 
(4th  highest  daily  maximimi  ozone 
using  the  three  most  recent  consecutive 
years  of  data)  at  or  below  the  level  of  the 
standard.  Therefore,  it  is  appropriate  for 
EPA,  when  making  a  determination  that 
a  control  strategy  will  provide  for 
attainment,  to  determine  whether  or  not 
the  model  predicted  future  design  value 
is  expected  to  be  at  or  below  the  level 
of  the  standard.  Since  the  form  of  the 
one-hour  NAAQS  allows  exceedances,  it 
did  not  seem  appropriate  for  EPA  to 
require  the  test  for  attainment  to  be  "no 
exceedances"  in  the  future  model 
predictions. 

The  method  outlined  in  EPA's  1999 
guidance  uses  the  highest  measured 
design  value  across  all  sites  in  the 
nonattainment  area  for  each  of  three 
years.  These  three  "design  values" 
represent  the  air  quality  observed 
diuing  the  time  period  used  to  predict 
ozone  for  the  base  emissions.  This  is 
appropriate  because  the  model  is 
predicting  the  change  in  ozone  from  the 
base  period  to  the  futiu-e  attainment 
date.  The  three  yearly  design  values 
(highest  across  the  area]  are  averaged  to 
accoimt  for  annual  fluctuations  in 
meteorology.  The  result  is  an  estimate  of 
an  area's  base  year  design  value.  The 
base  year  design  value  is  multiplied  by 
a  ratio  of  the  peak  model  predicted 
ozone  concentrations  in  the  attainment 
year  (i.e.,  average  of  daily  maximum 
concentrations  from  all  days  modeled) 
to  the  peak  model  predicted  ozone 
concentrations  in  the  base  year  (i.e., 
average  of  daily  maximum 
concentrations  from  all  days  modeled). 
The  result  is  an  attainment  year  design 
value  based  on  the  relative  change  in 
peak  model  predicted  ozone 
concentrations  from  the  base  year  to  the 
attainment  year.  Modeling  results  also 
show  that  emission  control  strategies 
designed  to  reduce  areas  of  peak  ozone 
concentrations  generally  result  in 
similar  ozone  reductions  in  all  core 
areas  of  the  modeling  domain,  thereby 
providing  some  assurance  of  attainment 
at  all  monitors. 

In  the  event  that  the  attainment  year 
design  value  is  above  the  standard,  the 
1999  guidance  provides  a  method  for 
identifying  additional  emission 
reductions,  not  modeled,  which  at  a 
minimum  provide  an  estimated 
attainment  year  design  value  at  the  level 
of  the  standard.  This  step  uses  a  locally 
derived  factor  which  assumes  a  linear 
relationship  between  ozone  and  the 
precursors. 

A  comment er  criticized  the  1999 
guidance  as  flawed  on  grounds  that  it 
allows  the  averaging  of  the  three  highest 
air  quality  sites  across  a  region,  whereas 


EPA's  1991  and  1996  modeling 
guidance  requires  that  attainment  be 
demonstrated  at  each  site.  This  has  the 
effect  of  allowing  lower  air  quality 
concentrations  to  be  averaged  against 
higher  concentrations  thus  reducing  the 
total  emission  reduction  needed  to 
attain  at  the  higher  site.  The  commenter 
does  not  appear  to  have  described  the 
guidance  accurately.  The  guidance  does 
not  reconunend  averaging  across  a 
region  or  spatial  averaging  of  observed 
data.  The  guidance  does  recommend 
determination  of  the  highest  site  in  the 
region  for  each  of  the  three-year  periods, 
determined  by  the  base  year  modeled. 
For  example,  if  the  base  year  is  1990,  it 
is  the  amount  of  emissions  in  1990  that 
must  be  adjusted  or  evaluated  (by 
accounting  for  growth  and  controls)  to 
determine  whether  attainment  results. 
These  1990  emissions  would  contribute 
to  three  design  value  periods  (1988-90, 
1989-91  and  1990-92). 

Under  the  approach  of  the  guidance 
document,  EPA  determined  the  design 
value  for  each  of  those  three-year 
periods,  and  then  averaged  those  three 
design  values,  to  determine  the  base 
design  value.  This  approach  is 
appropriate  because,  as  just  noted,  the 
1990  emissions  contributed  to  each  of 
those  periods,  and  there  is  no  reason  to 
believe  the  1990  (episodic]  emissions 
resulted  in  the  highest  or  lowest  of  the 
three  design  values.  Averaging  the  three 
years  is  beneficial  for  another  reason:  It 
allows  consideration  of  a  broader  range 
of  meteorological  conditions-those  that 
occiured  throughout  the  1988-1992 
period,  rather  than  the  meteorology  that 
occurs  in  one  particular  year  or  even 
one  particular  ozone  episode  within  that 
year.  Furthermore,  EPA  relied  on  three- 
year  averaging  only  for  purposes  of 
determining  one  component,  i.e. — the 
small  amount  of  additional  emission 
reductions  not  modeled — of  the  WOE 
determination.  The  WOE  determination, 
in  turn,  is  intended  to  be  part  of  a 
qualitative  assessment  of  whether 
additional  factors  (including  the 
additional  emissions  reductions  not 
modeled),  taken  as  a  whole,  indicate 
that  the  area  is  more  likely  than  not  to 
attain. 

A  commenter  criticized  the 
component  of  this  WOE  factor  that 
estimates  ambient  improvement  because 
it  does  not  incorporate  complete 
modeling  of  the  additional  emissions 
reductions.  However,  the  regulations  do 
not  mandate,  nor  does  EPA  guidance 
suggest,  that  states  must  model  all 
control  measures  being  implemented. 
Moreover,  a  component  of  this 
technique — the  estimation  of  future 
design  value — should  be  considered  a 
model-predicted  estimate.  Therefore, 


results  from  this  technique  are  an 
extension  of  "photochemical  grid" 
modeling  and  are  consistent  with 
section  182(c)(2)(A).  Also,  a  commenter 
believes  that  EPA  has  not  provided 
sufficient  opportunity  to  evaluate  the 
calculations  used  to  estimate  additional 
emission  reductions.  EPA  provided  a 
full  60-day  period  for  comment  on  all 
aspects  of  the  proposed  rule.  EPA  has 
received  several  comments  on  the 
technical  aspects  of  the  approach  and 
the  results  of  its  application,  as 
discussed  above  and  in  the  responses  to 
the  individual  SIPs. 

A  commenter  states  that  application 
of  the  method  of  attainment  analysis 
used  for  the  December  16, 1999  NPRs 
will  yield  a  lower  control  estimate  than 
if  we  relied  entirely  on  reducing 
maximum  predictions  in  every  grid  cell 
to  less  than  or  equal  to  1 24  ppb  on  every 
modeled  day.  However,  the 
commenter's  approach  may 
overestimate  needed  controls  because 
the  form  of  the  standard  allows  up  to  3 
exceedances  in  3  years  in  every  grid 
cell.  If  the  model  over  predicts  observed 
concentrations,  predicted  controls  may 
be  further  overestimated.  EPA  has 
considered  other  evidence,  as  described 
above  through  the  weight  of  evidence 
determination. 

When  reviewing  a  SIP,  EPA  must 
make  a  determination  that  the  control 
measiu-es  adopted  are  reasonably  likely 
to  lead  to  attainment.  Reliance  on  the 
WOE  factors  allows  EPA  to  make  this 
determination  based  on  a  greater  body 
of  information  presented  by  the  states 
and  available  to  EPA.  This  information 
includes  model  results  for  the  majority 
of  the  control  measiu-es.  Although  not 
all  measures  were  modeled,  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  EPA's  decision  was 
further  strengthened  by  each  state's 
commitment  to  check  progress  towards 
attaiiunent  in  a  mid-course  review  and 
to  adopt  additional  measures,  if  the 
anticipated  progress  is  not  being  made. 

A  commenter  further  criticized  EPA's 
technique  for  estimating  the  ambient 
impact  of  additional  emissions 
reductions  not  modeled  on  grounds  that 
EPA  employed  a  "rollback"  modeling 
technique  that,  according  to  the 
conunenter,  is  precluded  under  EPA 
regulations.  The  commenter  explained 
that  40  CFR  part  51  Appendix  W  section 
6. 2. I.e.  provides,  "Proportional 
(rollback/forward)  modeling  is  not  an 
acceptable  procedure  for  evaluating 
ozone  control  strategies."  Section  14.0 
of  Appendix  W  deBnes  "rollback"  as  "a 
simple  model  that  assumes  that  if 
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emissions  from  each  source  affecting  a 
given  receptor  are  decreased  by  the 
same  percentage,  ambient  air  quality 
concentrations  decrease 
proportionately."  Under  this  approach  if 
20  percent  improvement  in  ozone  is 
needed  for  the  area  to  reach  attainment, 
it  is  assimied  a  20  percent  reduction  in 
VOC  would  be  required.  There  was  no 
approach  for  identifying  NOx 
reductions. 

The  "proportional  rollback"  approach 
is  based  on  a  purely  empirically? 
mathematically  derived  relationship. 
EPA  did  not  rely  on  this  approach  in  its 
evaluation  of  the  attainment 
demonstrations.  The  prohibition  in 
Appendix  W  applies  to  the  use  of  a 
rollback  method  which  is  empirically/ 
mathematically  derived  and 
independent  of  model  estimates  or 
observed  air  quality  and  emissions 
changes  as  the  sole  method  for 
evaluating  control  strategies.  For  the 
demonstrations  imder  proposal,  EPA 
used  a  locally  derived  (as  determined  by 
the  model  and/or  observed  changes  in 
air  quality]  ratio  of  change  in  emissions 
to  change  in  ozone  to  estimate 
additional  emission  reductions  to 
achieve  an  additional  increment  of 
ambient  improvement  in  ozone. 

For  example,  if  monitoring  or 
modeling  results  indicate  that  ozone 
was  reduced  by  25  ppb  during  a 
particular  period,  and  that  VOC  and 
NOx  emissions  fell  by  20  tons  per  day 
and  10  tons  per  day  respectively  during 
that  period,  EPA  developed  a  ratio  of 
ozone  improvement  related  to 
reductions  in  VOC  and  NOx-  This 
formula  assumes  a  linear  relationship 
between  the  precursors  and  ozone  for  a 
small  amount  of  ozone  improvement, 
but  it  is  not  a  "proportional  rollback" 
technique.  Furdier,  EPA  uses  these 
locally  derived  adjustment  factors  as  a 
component  to  estimate  the  extent  to 
which  additional  emissions 
reductions — not  the  core  control 
strategies — would  reduce  ozone  levels 
and  thereby  strengthen  the  weight  of 
evidence  test.  EPA  uses  the  UAM  to 
evaluate  the  core  control  strategies. 

This  limited  use  of  adjustment  factors 
is  more  technically  sound  than  the 
unacceptable  use  of  proportional 
rollback  to  determine  the  ambient 
impact  of  the  entire  set  of  emissions 
reductions  required  under  the 
attainment  SIP.  The  limited  use  of 
adjustment  factors  is  acceptable  for 
practical  reasons:  it  obviates  the  need  to 
expend  more  time  and  resources  to 
perform  additional  modeling.  In 
addition,  the  adjustment  factor  is  a 
locally  derived  relationship  between 
ozone  and  its  precursors  based  on  air 
quality  observations  and/or  modeling 


which  is  more  consistent  with 
recommendations  referenced  by 
Api>endix  W  and  does  not  assume  a 
direct  proportional  relationship  between 
ozone  and  its  precursors.  Lastly,  the 
requirement  that  areas  perform  a  mid- 
course  review  (a  check  of  progress 
toward  attainment)  provides  a  margin  of 
safety. 

A  commenter  expressed  concerns  that 
EPA  used  a  modeling  technique 
(proportional  rollback)  that  was 
expressly  prohibited  by  40  CFR  part  51 
Appendix  W,  without  expressly 
proposing  to  do  so  in  a  notice  of 
proposed  rulemaking.  However,  the 
commenter  is  mistaken.  As  explained 
above,  EPA  did  not  tise  or  rely  upon  a 
proportional  rollback  technique  in  this 
rulemaking,  but  used  UAM  to  evaluate 
the  core  control  strategies  and  then 
applied  its  WOE  guidance.  Therefore, 
because  EPA  did  not  use  an  "alternative 
model"  to  UAM,  it  did  not  trigger  an 
obligation  to  modify  Appendix  W. 
Furthermore,  EPA  did  propose  the  use 
the  November  1999  guidance  "Guidance 
for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional 
Emission  Reductions,  Not  Modeled"  in 
the  December  16, 1999  NPR  and  has 
responded  to  all  comments  received  on 
that  guidance  elsewhere  in  this 
dociunent. 

A  commenter  also  expressed  concern 
that  EPA  applied  unacceptably  broad 
discretion  in  fashioning  and  applying 
the  WOE  determinations.  For  all  of  the 
attainment  submittals  proposed  for 
approval  in  December  1999  concerning 
serious  and  severe  ozone  nonattainment 
areas,  EPA  first  reviewed  the  UAM 
results.  In  all  cases,  the  UAM  results  did 
not  pass  the  deterministic  test.  In  two 
cases — Milwaukee  and  Chicago — the 
UAM  results  passed  the  statistical  test; 
in  the  rest  of  the  cases,  the  UAM  results 
failed  the  statistical  test.  The  UAM  has 
inherent  limitations  that,  in  EPA's  view, 
were  manifest  in  all  these  cases.  These 
limitations  include:  (1)  Only  selected 
time  periods  were  modeled,  not  the 
entire  three-year  period  used  as  the 
definitive  means  for  determining  an 
area's  attainment  status;  (2)  inherent 
uncertainties  in  the  model  formulation 
and  model  inputs  such  as  hourly 
emission  estimates,  emissions  growth 
projections,  biogenic  emission 
estimates,  and  derived  wind  speeds  and 
directions.  As  a  result,  for  iall  areas,  even 
Milwaukee  and  Chicago,  EPA  examined 
additional  analyses  to  indicate  whether 
additional  SIP  controls  would  yield 
meaningful  reductions  in  ozone  values. 
These  analyses  did  not  point  to  the  need 
for  additional  emission  reductions  for 
Springfield,  Greater  Coimecticut, 
Metropolitan  Washington  E)C,  Chicago 


and  Milwaukee,  but  did  point  to  the 
need  for  additional  reductions,  in 
varying  amounts,  in  the  other  areas.  As 
a  result,  the  other  areas  submitted 
control  requirements  to  provide  the 
indicated  level  of  emissions  reductions. 
EPA  applied  the  same  methodology  in 
these  areas,  but  because  of  differences  in 
the  application  of  the  model  to  the 
circumstances  of  each  individual  area, 
the  results  differed  on  a  case-by-case 
basis. 

As  another  WOE  factor,  for  areas 
within  the  NOx  SIP  call  domain,  results 
from  the  EPA  regional  modeling  for 
NOx  controls  as  well  as  the  Tier2/Low 
Sulfur  program  were  considered.  Also, 
for  all  of  the  areas,  EPA  considered 
recent  changes  in  air  qualify  and 
emissions.  For  some  areas,  this  was 
helpful  because  there  were  emission 
reductions  in  the  most  recent  years  that 
could  be  related  to  observed  changes  in 
air  qualify,  while  for  other  areas  there 
appeared  to  be  little  change  in  either  air 
quality  or  emissions.  For  areas  in  which 
air  qualify  trends,  associated  with 
changes  in  emissions  levels,  could  be 
discerned,  these  observed  changes  were 
used  to  help  decide  whether  or  not  the 
emission  controls  in  the  plan  would 
provide  progress  towards  attainment. 

The  commenter  also  complained  that 
EPA  has  applied  the  WOE 
determinations  to  adjust  modeling 
results  only  when  those  results  indicate 
nonattainment,  and  not  when  they 
indicate  attainment.  First,  we  disagree 
with  the  premise  of  this  comment:  EPA 
does  not  apply  the  WOE  factors  to 
adjust  model  results.  EPA  applies  the 
WOE  factors  as  additional  analysis  to 
compensate  for  uncertainty  in  the  air 
qualify  modeling.  Second.  EPA  has 
applied  WOE  determinations  to  all  of 
the  attainment  demonstrations  proposed 
for  approval  in  December  1999. 
Although  for  most  of  them,  the  air 
quality  modeling  results  by  themselves 
indicated  nonattainment,  for  two 
metropolitan  areas — Chicago  and 
Milwaukee,  including  parts  of  the  States 
of  Illinois,  Indiana,  and  Wisconsin,  the 
air  qualify  modeling  did  indicate 
attainment  on  the  basis  of  the  statistical 
test. 

The  commenter  further  criticized 
EPA's  application  of  the  WOE 
determination  on  grounds  that  EPA 
ignores  evidence  indicating  that 
continued  nonattainment  is  likely,  such 
as,  according  to  the  commenter, 
monitoring  data  indicating  that  ozone 
levels  in  many  cities  during  1 999 
continue  to  exceed  the  NAAQS  by 
margins  as  wide  or  wider  than  those 
predicted  by  the  UAM.  EPA  has 
reviewed  the  evidence  provided  by  the 
commenter.  The  1999  monitor  values  do 
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not  constitute  substantial  evidence 
indicating  that  the  SIPs  will  not  provide 
for  attainment.  These  values  do  not 
reflect  either  the  local  or  regional 
control  programs  which  are  scheduled 
for  implementation  in  the  next  several 
years.  Once  implemented,  these  controls 
are  expected  to  lower  emissions  and 
thereby  lower  ozone  values.  Moreover, 
there  is  little  evidence  to  support  the 
statement  that  ozone  levels  in  many 
cities  during  1999  continue  to  exceed 
the  NAAQS  by  margins  as  wide  or 
wider  than  those  predicted  by  the  UAM. 
Since  areas  did  not  model  1999  ozone 
levels  using  1999  meteorology  and  1999 
emissions  which  reflect  reductions 
anticipated  by  control  measures,  that  are 
or  will  be  approved  into  the  SIP,  there 
is  no  way  to  determine  how  the  UAM 
predictions  for  1999  compare  to  the 
1999  air  quality.  Therefore,  we  can  not 
determine  whether  or  not  the  monitor 
values  exceed  the  NAAQS  by  a  wider 
margin  than  the  UAM  predictions  for 
1999.  In  simunary,  there  is  little 
evidence  to  support  the  conclusion  that 
high  exceedances  in  1999  will  continue 
to  occur  after  adopted  control  measures 
are  implemented. 

In  aadition,  the  commenter  argued 
that  in  applying  the  WOE 
determinations,  EPA  ignored  factors 
showing  that  the  SIPs  undCT-predict 
future  emissions,  and  the  commenter 
included  as  examples  certain  mobile 
source  emissions  sub-inventories.  EPA 
did  not  ignore  possible  under-prediction 
in  mobile  emissions.  EPA  is  presently 
evaluating  mobile  source  emissions  data 
as  part  of  an  effort  to  update  the 
computer  model  for  estimating  mobile 
source  emissions.  EPA  is  considering 
various  changes  to  the  model,  and  is  not 
prepared  to  conclude  at  this  time  that 
the  net  effect  of  all  these  various 
changes  would  be  to  increase  or 
decrease  emissions  estimates.  For 
attaiimient  demonstration  SIPs  that  rely 
on  the  Tier  2/Low  Sulfur  program  for 
attainment  or  otherwise  (i.e.,  reflect 
these  programs  in  their  motor  vehicle 
emissions  budgets),  states  have 
committed  to  revise  their  motor  vehicle 
emissions  budgets  after  the  MOBILE6 
model  is  released.  EPA  will  work  with 
states  on  a  case-by-case  basis  if  the  new 
emission  estimates  raise  issues  about 
the  sufficiency  of  the  attainment 
demonstration.  If  analysis  indicates 
additional  measures  are  needed,  EPA 
will  take  the  appropriate  action. 

Comment  2:  Comments  were  raised 
asserting  that  monitored  air  quality  and 
air  quality  trends  as  late  as  1999  do  not 
support  attainment  in  the  Baltimore 
area. 

Response  2:  At  the  time  of  the  1999 
monitored  readings,  the  Baltimore  area 


had  not  implemented  certain  measures 
that  were  required  to  be  implemented  as 
part  of  the  attainment  demonstration. 
Moreover,  neither  the  Baltimore  area 
(nor  areas  upwind  of  the  Baltimore  area) 
have  yet  implemented  the  NOx 
reductions  required  under  the  NOx  SIP 
Call  (63  FR  57356,  October  27, 1998). 
(EPA  has,  however,  approved 
Maryland's  SIP  revision  which  contains 
regulations  to  implement  the  NOx  SIP 
Call.)  Implementation  of  all  these 
controls  may  be  expected  to  reduce 
ozone  levels  in  the  Baltimore  area 
resulting  in  a  downward  trend  in  ozone 
concentrations.  Meteorology  also  was  an 
important  factor  in  the  high  ozone  levels 
of  1999.  In  1999  the  entire  Northeastern 
United  States  was  gripped  in  a  severe 
drought  characterized  by  clear  skies  and 
hot  temperatures  leading  to  higher  than 
normal  ozone  concentrations.  For  these 
reasons,  air  quality  trends  do  not 
constitute  a  meaningful  factor  for  the 
WOE  analysis  for  the  Baltimore  area. 

Comment  3:  A  comment  was  received 
that  asserts  that  EPA  has  chosen  to 
ignore  uimiistakable  calculations  that 
indicated  violations  of  the  one-hour 
standard  in  the  Baltimore  area. 

Response  3:  When  reviewing  a  SIP, 
EPA  must  make  a  reasonable 
determination  that  the  control  measiu^s 
identified  are  reasonably  likely  to  attain. 
Under  the  WOE  determination,  EPA  has 
made  these  determinations  based  on  all 
of  the  information  presented  by  the 
states  and  available  to  EPA.  This 
included  model  results  for  the  majority 
of  the  control  measures.  Though  all 
measures  were  not  modeled,  EPA 
reviewed  the  model's  response  to 
changes  in  emissions  as  well  as 
observed  air  quality  changes  to  evaluate 
the  impact  of  a  few  additional  measures, 
not  modeled.  The  State  of  Maryland  has 
made  a  commitment  to  adopt  the 
additional  measures  needed  for 
attaiiunent  that  were  identified  through 
the  application  of  EPA's  1999  guidance 
(See  footnote  4).  EPA's  decision  to 
propose  approval  of  the  attainment 
demonstrations  for  the  Baltimore  area 
was  further  strengthened  by  Maryland's 
commitment  to  a  mid-course  review  to 
check  progress  towards  attainment  in 
2003  along  with  a  commitment  to  take 
corrective  action  if  the  anticipated 
progress  is  not  being  made. 

Comment  4:  A  comment  raised  the 
issue  that  the  Maryland  Department  of 
the  Environment  (MDE)  modeled  only 
one  episode  while  the  modeling 
guidance  requirement  is  three  episodes. 
The  comment  also  asserts  that  the  grid 
resolution  of  the  Ozone  Transport 
Assessment  Group  (OTAG)  modeling 
would  preclude  its  use  in  the 
determination  of  urban  attaiimient. 


Response  4:  EPA's  1991  guidance 
reconmiends  modeling  three  different 
episodes  representing  three 
predominant  meteorological  regimes 
conducive  to  high  ozone.  However,  due 
to  time  constraints  and  model 
performance  problems,  MDE  only 
analyzed  one  episode  with  local  scale 
modeling  (July  18-20, 1991).  The  third 
day  of  this  episode  July  20, 1991  is  a 
very  severe  ozone  episode  day  with  a 
meteorological  ozone  forming  potential 
ranking  of  10  (Cox  and  Chu  1996).  The 
Cox  and  Chu  analysis  ranked  all 
siunmer  days  over  the  past  50  years 
according  to  the  severity  of  each  day's 
meteorological  ozone  forming  potential. 
The  most  severe  day  would  receive  a 
ranking  of  one.  Given  the  severity  of  the 
July  1991  episode,  it  is  likely  to  be  the 
controlling  episode  in  the  Baltimore 
area  in  the  determination  of  reductions 
needed  for  attainment.  This  episode 
represents  one  of  the  most  frequently 
occurring  weather  patterns  conducive  to 
elevated  levels  of  ambient  ozone  in  the 
Baltimore  area  as  described  in  the 
Maryland  Department  of  the 
Environnfent  document  entitled,  "Phase 
II  Attainment  Plan  for  the  Baltimore 
Region  and  Cecil  Coimty." 

EPA  shared  the  concerns  expressed  in 
the  comment  in  regard  to  the  limitations 
of  analyses  for  a  single  episode  and  its 
associated  set  of  meteorological 
conditions.  Therefore,  to  supplement 
the  review,  EPA  considered  other 
analyses.  For  consideration  of  other 
meteorological  conditions  EPA  relied  on 
the  modeling  described  in  the 
Supplemental  Notice  of  Proposed 
Rulemaking  for  the  NOx  SIP  Call.  Three 
NOx  SIP  call  episodes  (1991, 1993, 
1995)  were  analyzed  using 
methodologies  very  similar  to  the 
methodologies  outlined  in  EPA's  1999 
guidance  (See  footnote  7).  EPA  was  able 
to  determine  that  the  NOx  SIP  call 
results  supported  the  MDE  analyses  and 
that  controls  identified  in  the  SIP  would 
make  progress  towards  attainment,  and 
with  the  "additional  measures" 
identified  by  EPA,  would  provide  for 
attaiiunent.  In  regard  to  the  geographic 
resolution  of  the  NOx  SIP  call  modeling, 
EPA  performed  a  review  of  the 
sensitivity  of  the  estimates  of  future 
design  values  to  reduction  factors 
derived  from  12km  grid  cells  versus  4 
km  grid  cells  and  was  able  to  show  that 
very  little  model  accuracy  is  lost  when 
grid  size  is  increased  from  5  kilometers 
(MDE  grid  resolution)  to  12  kilometers 
(NOx  SIP  call  grid  resolution). 

Comment  5:  A  commenter  takes  issue 
with  EPA's  conclusion  that  the  model 
over-predicted  by  22  percent,  yet  the 
Modeling  Technical  Support  Document 
for  Baltimore's  Attainment  SIP 


Federal  Register/Vol.  66,  No.  210/Tuesday,  October  30,  2001 /Rules  and  Regulations  54675 


concluded  that  UAM-IV's  validation 
performance  with  respect  to  the  July  18- 
20  episode  was  within  EPA 
recommended  tolerances. 

Response  5:  Model  performance 
within  EPA  recommended  tolerances  is 
used  as  a  screening  analysis  to 
determine  if  the  model  is  performing 
acceptably.  If  performance  is 
unacceptable,  EPA  recommends 
selection  of  another  episode.  In  this  case 
the  performance  was  acceptable  and  the 
results  of  the  modeling  analyses  were 
used.  However,  EPA  model  performance 
criteria  are  such  that  systematic  model 
over-prediction  in  peak  concentrations 
is  possible  despite  overall  compliance 
with  EPA  model  performance  criteria.  In 
EPA's  view,  consideration  of  the  over- 
prediction  is  one  way  to  assess 
modeling  uncertainty.  To  further 
address  uncertainty,  EPA  applied  the 
1999  guidance  to  estimate  the  Baltimore 
area  ftiture  ozone  design  value  using  the 
same  technique  that  was  applied  to  all 
of  the  other  attainment  demonstrations 
received.  Both  the  assessment  of  over- 
prediction  and  the  estimated  future 
design  value  were  used  in  the  WOE 
determination. 

Comment  6:  A  commenter  asserts  that 
model  over-prediction  in  the  base  case 
does  not  necessarily  translate  to  the 
same  model  over-prediction  in  the 
future  case. 

Response  6:  It  is  very  probable  that  if 
the  model  over  predicts  peak  ozone 
concentrations  in  the  base  case  it  will 
over  predict  peak  ozone  concentrations 
in  the  future  or  attainment  year.  EPA 
agrees  that  there  is  no  scientific  method 
for  evaluating  model  performance  in  the 
future.  However,  EPA  can  review  the 
possible  implications  of  model  over 
prediction.  EPA's  assessment  of  the 
impact  that  the  over-prediction  may 
have  on  future  predictions  was  an 
attempt  to  determine  if  model  over- 
prediction  was  not  a  factor  would  the 
model  predict  attainment.  In  this  case, 
when  the  magnitude  of  possible  over- 
prediction  is  considered,  the  modeling 
results  indicate  attainment  is  likely, 
which,  therefore,  supports  EPA's 
decision  to  approve  the  SIP. 

Comment  7:  A  comment  was  received 
that  asserts  it  is  extremely  inappropriate 
for  EPA  to  adjust  the  model  results 
downward  by  22  percent  so  that  the 
p^ak  ozone  concentration  in  2005  is  129 
ppb  rather  than  147  ppb  as  the  model 
predicted  in  the  Baltimore  area 
modeling. 

Response  7:  EPA  believes  that  it  is 
appropriate  to  make  the  adjustment  in 
the  model  results  as  an  additional  WOE 
argument  in  support  of  attainment  for 
the  following  reasons.  EPA  guidance 
recommends  assessment  of  model 


performance  (both  over-  and  under- 
prediction)  as  one  of  the  factors 
affecting  the  model  results.  In  general 
performance  measures  that  fall  within 
EPA  recommended  ranges  are 
considered  as  an  indication  that  the 
model  is  performing  acceptably.  For  the 
Baltimore  area,  EPA  more  closely 
reviewed  and  used  this  review  as  part 
of  the  WOE.  The  technique  is  described 
in  Technical  Support  Document  for  the 
One-Hour  Ozone  Attainment 
Demonstration  submitted  by  the  State  of 
Maryland  for  the  Baltimore  Ozone 
Nonattainment  Area. (see  footnote  5). 
The  modeled  peak  ozone  results  ( the 
ozone  plume)  generally  correlated  (in 
geographic  proximity)  with  the 
monitored  peak  ozone  except  that  the 
peak  modeled  ozone  levels  averaged 
approximately  22%  higher  than  the 
peak  monitored  levels.  This  led  EPA  to 
conclude  that  adjusting  the  model 
predicted  peak  concentration  by  22% 
was  a  reasonable  approach  for 
accoimting  for  model  uncertainty/over- 
prediction.  If  the  peak  modeled  and 
monitored  ozone  plumes  had  not 
occurred  in  the  same  location,  EPA 
would  not  have  had  adequate 
information  to  reasonably  judge  that  the 
model  is  actually  over-predicting  peak 
ozone  concentration.  Even  if  the 
modeled  peak  ozone  concentration  for 
the  July  1991  episode  is  not  adjusted  for 
model  over-prediction,  the  peak 
concentration  of  147  ppb  is  only  7  ppb 
greater  than  the  concentration  that 
would  be  allowed  (140  ppb)  on  a  day 
with  an  ozone  forming  potential  as 
severe  as  that  of  July  20, 1991  (Cox  and 
Chu,  1996).  Therefore,  given  the  control 
measures  modeled,  coupled  with  the 
"additional  measures"  identified  by 
EPA,  and  given  the  Court's  support  for 
the  NOx  SIP  call,  EPA  feels  Baltimore 
will  attain  the  standard,  as 
expeditiously  as  practicable. 

Comment  8:  A  comment  asserts  that 
the  Baltimore  area  local  attainment 
modeling  predicts  ozone  concentrations 
so  far  in  excess  of  the  ozone  NAAQS 
that  a  weight  of  evidence  analysis 
should  not  even  be  considered  in  the 
demonstration  of  attainment. 

Response  8:  As  discussed  in  the 
technical  support  document  that  EPA 
prepared  in  support  of  its  proposed 
action  on  Maryland's  April  24, 1998  SIP 
revision  (See  64  FR  70397,  December 
16, 1999),  EPA  disagrees  that  the 
Baltimore  area  local  modeling  predicts 
ozone  concentrations  so  far  in  excess  of 
the  ozone  NAAQS  that  a  weight  of 
evidence  analysis  should  not  even  be 
considered  in  the  demonstration  of 


attainment.^  Maryland's  ozone 
attainment  demonstration  is  primarily 
based  on  photochemical  grid  modeling 
of  a  July  1991  episode.  Because  of  the 
severity  of  the  July  1991  episode, 
photochemical  grid  modeling  for  the 
Baltimore  area  predicts  values  above  the 
standard.  However,  the  July  1991 
episode  is  a  very  severe  ozone  episode 
with  a  meteorological  ozone  forming 
potential  ranking  of  10  (Cox  and  Chu 
1996).  The  Cox  and  Chu  analysis  ranked 
all  summer  days  over  the  past  50  years 
according  to  the  severity  of  each  day's 
meteorological  ozone  forming  potential. 
In  1996,  EPA  issued  additional 
guidance^  to  update  the  1991  guidance 
referenced  in  40  CFR  50  Appendix  W  by 
making  the  modeled  attainment  test 
more  closely  reflect  the  form  of  the 
NAAQS  and  in  doing  so  allowing  some 
modeled  exceedances  on  very  severe 
episode  days  in  addition  to  allowing  the 
consideration  of  other  evidence  to 
address  uncertainties  in  the  modeling 
databases  and  application.  Due  to  the 
severity  of  the  July  1991  episode,  a  peak 
modeled  concentration  of  140  ppb  is. 
according  to  EPA's  1996  modeling 
guidance,  consistent  with  attainment. 
While  the  peak  modeled  concentration 
for  the  July  1991  episode  in  the 
Baltimore  area  was  147  ppb,  this  was 
likely  to  be  an  over-prediction,  and  in 
any  event,  was  close  enough  to  140  ppb 
for  Maryland  to  consider  other 
information  to  determine  the  likelihood 
of  attainment.  When  the  modeling  does 
not  conclusively  demonstrate 
attainment.  EPA  has  concluded  that 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  air  quality 
modeling  and  its  results.  The  inherent 
imprecision  of  the  model  means  that  it 
may  be  inappropriate  to  view  the 
specific  numerical  result  of  the  model  as 
the  only  determinant  of  whether  the  SIP 
controls  are  likely  to  lead  to  attainment. 
EPA's  guidance  recognizes  these 
limitations,  and  provides  a  means  for 
considering  other  evidence  to  help 
assess  whether  attainment  of  the 
NAAQS  is  likely  to  be  achieved.  The 
process  by  which  this  is  done  is  the 
WOE  determination. 

Maryland  used  WOE  to  show  that  the 
Baltimore  area  is  likely  to  attain. 
Maryland's  primary  WOE  analysis  is 


••Technical  Support  Document  for  the  Maryland 
One-Hour  Ozone  Attainment  Demonstration  for  lh« 
Baltimore  Ozone  Nonattainment  Area  (MD  074- 
3046).  November  30.  1999. 

^Guidance  on  the  Use  Of  Modeled  Results  to 
Demonstrate  Attainment  of  the  Ozone  NAAQS. 
EPA-454/B-95-007.  )une  1996. 
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based  on  EPA's  1999  guidance"  in 
which  an  attainment  year  design  value 
is  predicted  using  relative  changes  in 
p^k  ozone  concentration  from  the  base 
year  to  the  attainment  year  using  local 
scale  modeling  results.  An  area  is 
considered  to  monitor  attainment  if 
each  monitor  site  has  air  quality 
observed  ozone  design  values  (4th 
highest  daily  maximum  ozone  using  the 
three  most  recent  consecutive  years  of 
data]  at  or  below  the  level  of  the 
standard.  In  the  case  where  the 
calculated  attainment  year  design  value 
is  above  the  standard,  the  1999  guidance 
provides  a  methodology  for  identifying 
additional  emission  reductions  not 
modeled,  that  are  or  will  be  approved 
into  the  SIP,  which  at  a  minimum 
provide  an  estimated  attainment  year 
design  value  at  the  level  of  the  standard. 
This  step  uses  a  locally  derived  factor 
which  assumes  a  linear  relationship 
between  monitored  ozone  and 
precursors.  The  resulting  attainment 
year  design  value  meets  the  NAAQS. 
Even  though  an  exceedance  of  the 
NAAQS  was  modeled,  Maryland's  WOE 
demonstration  shows  that  the  Baltimore 
area  is  projected  to  experience  enough 
air  quality  improvement  to  demonstrate 
attainment  in  2005,  i.e.,  provides  for  a 
2005  year  projected  design  value  below 
the  standard. 

B.  Reliance  on  the  NOx  SIP  Call  and 
Tier  2 

Comment:  Several  commenters  stated 
that  given  the  uncertainty  surroimding 
the  NOx  SIP  Call  at  the  time  of  EPA's 
proposals  on  the  attainment 
demonstrations,  there  is  no  basis  for  the 
conclusion  reached  by  EPA  that  states 
should  assume  implementation  of  the 
NOx  SIP  Call,  or  rely  on  it  as  a  part  of 
their  demonstrations.  One  commenter 
.  claims  that  there  were  errors  in  the 
emissions  inventories  used  for  the  NOx 
SIP  Call  Supplemental  Notice  (SNPR) 
and  that  these  inaccuracies  were  carried 
over  to  the  modeling  analyses,  estimates 
of  air  quality  based  on  that  modeling, 
and  estimates  of  EPA's  Tier  2  tailpipe 
emissions  reduction  program  not 
modeled  in  the  demonstrations.  Thus, 
because  of  the  inaccuracies  in  th6 
inventories  used  for  the  NOx  SIP  Call, 
the  attainment  demonstration  modeling 
is  also  flawed.  Finally,  one  commenter 
suggests  that  modeling  data 
demonstrates  that  the  beneflts  of 


*  "Guidance  for  Improving  Weight  of  Evidence 
Through  Identification  of  Additional  Emission 
Reductions.  Not  Modeled."  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality  Planning 
and  Standards.  Emissions,  Monitoring,  and 
Analysis  Division.  Air  Quality  Modeling  Group, 
Research  Triangle  Park,  NC  27711,  November  1999. 
Web  site:  www.epa.gov/ttn/scram 


imposing  NOx  SIP  Call  controls  are 
limited  to  areas  near  the  sources 
controlled. 

Response:  These  comments  were 
submitted  prior  to  several  court 
decisions  largely  upholding  EPA's  NOx 
SIP  Call.  Michigan  v.  EPA,  213  F.3d  663 
(D.C.  Cir.  2000),  cert,  denied.  _U.S._, 
121  S.  Ct.  1225,  149  L.Ed.  135  (2001); 
Appalachian  Power  v.  EPA,  251  F.3d 
1026  (D.C.  Cir.  2001)  .  In  those  cases, 
the  court  largely  upheld  the  NOx  SIP 
Call,  Although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  these  issues  do  not 
concern  the  acciu^cy  of  the  emission 
inventories  relied  on  for  purposes  of  the 
NOx  SIP  Call.  Moreover,  cor.  jary  to  the 
commenter's  suggestion,  the  NOx  SIP 
Call  modeling  data  bases  were  not  used 
to  develop  estimates  of  reductions  from 
the  Tier  2  program  for  the  severe-area 
one-hour  attainment  demonstrations. 
Accordingly,  the  commenter's  concerns 
that  inaccurate  inventories  for  the  NOx 
SIP  Call  modeling  lead  to  inaccurate 
results  for  the  severe-area  one-hom 
attainment  demonstrations  are 
inapposite. 

Ine  remanded  issues  do  affect  the 
ability  of  EPA  and  the  states  to  achieve 
the  full  level  of  the  SIP  Call  reductions 
by  May  2003.  First,  the  court  vacated 
the  rule  as  it  applied  to  two  states — 
Missouri  and  Georgia — and  also 
remanded  the  definition  of  a  co- 
generator  and  the  assumed  emission 
limit  for  internal  combustion  engines. 
EPA  has  informed  the  states  that  until 
EPA  addresses  the  remanded  issues, 
EPA  will  accept  SIPs  that  do  not  include 
those  small  portions  of  the  emission 
budget.  However,  EPA  is  planning  to 
propose  a  rule  shortly  to  address  the 
remanded  issues  and  ensure  that 
emission  reductions  from  these  states 
and  the  emission  reductions  represented 
by  the  two  source  categories  are 
addressed  in  time  to  benefit  the  severe 
nonattainment  areas.  Also,  although  the 
court  in  the  Michigan  case  subsequently 
issued  an  order  delaying  the 
implementation  date  to  no  later  than 
May  31,  2004,  and  the  Appalachian 
Power  case  remanded  an  issue 
concerning  computation  of  the  electric 
generating  units  (ECU)  growth  factor,  it 
is  EPA's  view  that  states  should  assume 
that  the  SIP  Call  reductions  will  occin 
in  time  to  ensure  attainment  in  the 
severe  nonattaiiunent  areas.  Both  EPA 
and  the  states  are  moving  forward  to 
implement  the  NOx  SIP  Call. 

Finally,  contrary  to  the  commenter's 
conclusions,  EPA's  modeling  to 
determine  the  region-wide  impacts  of 
the  NOx  SIP  Call  clearly  shows  that 
regional  transport  of  ozone  and  its 
precursors  is  impacting  nonattainment 


areas 
was 


s  several  states  away.  This  analysis 
upheld  by  the  court  in  Michigan. 

C.  Approval  of  Demonstrations  That 
Rely  on  State  Commitments  or  State 
Rules  for  Emission  Limitations  To  Lower 
Emissions  in  the  Future  Not  Yet 
Adopted  by  a  State  and/or  Approved  By 
EPA 

Comment:  Several  commenters 
disagreed  with  EPA's  proposal  to 
approve  states'  attainment 
demonstrations  because:  (a)  Not  all  of 
the  emissions  reductions  assumed  in  the 
demonstrations  have  actually  taken 
place,  (b)  are  reflected  in  rules  yet  to  be 
adopted  and  approved  by  a  state  and 
approved  by  E7A  as  part  of  the  SIP,  (c) 
are  credited  illegally  as  part  of  a 
demonstration  because  they  are  not 
approved  by  EPA  as  part  of  the  SIP,  or 
(d)  the  commenter  maintains  that  EPA 
does  not  have  authority  to  accept 
enforceable  state  commitments  to  adopt 
meastnes  in  the  future  in  lieu  of  cinrent 
adopted  meastires  to  fill  a  near-term 
shortfall  of  reductions. 

Response:  EPA  disagrees  with  the 
comments,  and  believes — consistent 
with  past  practice — that  the  CAA  allows 
approval  of  enforceable  commitments 
that  are  limited  in  scope  where 
circiimstances  exist  that  warrant  the  use 
of  such  commitments  in  place  of 
adopted  measures.^  Once  EPA 
determines  that  circumstances  warrant 
consideration  of  an  enforceable 
commitment,  EPA  believes  that  three 
factors  should  be  considered  in 
determining  whether  to  approve  the 
enforceable  commitment:  (1)  Whether 
the  conmiitment  addresses  a  limited 
portion  of  the  statutorily-required 
program;  (2)  whether  the  state  is  capable 
of  fulfilling  its  commitment;  and  (3) 
whether  the  commitment  is  for  a 
reasonable  and  appropriate  period  of 
time. 

As  an  initial  matter,  EPA  believes  that 
present  circumstances  for  the  New  York 
City,  Philadelphia,  Baltimore,  and 
Houston  nonattaiiunent  areas  warrant 


'These  commitments  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CAA.  In  the  past,  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  states  that  failed  to  comply 
with  those  commitments.  See,  e.g..  American  Lung 
Assn  of  N.I.  V.  Kean,  670  F.  Supp.  1285  (D.N.J. 
1987).  aff'd.  871  F.2d  319  (3rd  Cir.  1989);  NRDC. 
Inc.  V.  N.Y.  State  Depl.  ofEnv.  Cons..  668  F.  Supp. 
848  (S.D.N.Y.  1987);  Citizens  for  a  Better  Env't  v. 
Deukmejian,  731  F.  Supp.  1448,  recon.  granted  in 
part.  746  F.  Supp.  976  (N.D.  Cal.  1990);  Coalition 
for  Clean  Air  v.  South  Coast  Air  Quality  Mgl.  Dist., 
No.  CV  97— 6916— HLH,  (CD.  Cal.  Aug.  27,  1999). 
Further,  if  a  state  fails  to  meet  its  commitments, 
EPA  could  make  a  finding  of  failure  to  implement 
the  SIP  under  section  179(a)  of  the  Act,  which  starts 
an  18-month  period  for  the  State  to  begin 
implementation  before  mandatory  sanctions  are 
imposed. 
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the  consideration  of  enforceable 
commitments.  The  Northeast  states  that 
make  up  the  New  York,  Philadelphia 
and  Baltimore  nonattainment  areas 
submitted  SIPs  that  they  reasonably 
believed  demonstrated  attainment  with 
fully  adopted  measiu«s.  After  EPA's 
initial  review  of  the  plans,  EPA 
recommended  to  these  areas  that 
additional  controls  would  be  necessary 
to  ensure  attainment.  Because  these 
areas  had  already  submitted  plans  with 
many  fully  adopted  rules  and  the 
adoption  of  additional  rules  would  take 
some  time,  EPA  believed  it  was 
appropriate  to  allow  these  areas  to 
supplement  their  plans  with  enforceable 
commitments  to  adopt  and  submit 
control  measures  to  achieve  the 
additional  necessary  reductions.  For 
Maryland's  attainment  demonstration 
for  the  Baltimore  area,  EPA  has 
determined  that  the  submission  of 
enforceable  commitments  in  place  of 
adopted  control  measures  for  this 
limited  set  of  reductions  will  not 
interfere  with  the  area's  ability  to  meet 
its  2005  attainment  obligations. 

EPA's  approach  here  of  considering 
enforceable  commitments  that  are 
limited  in  scope  is  not  new.  EPA  has 
historically  recognized  that  under 
certain  circumstances,  issuing  full 
approval  may  be  appropriate  for  a 
submission  that  consists,  in  part,  of  an 
enforceable  commitment.  See,  e.g.,  62 
FR  1150, 1187,  January  8, 1997  (ozone 
attainment  demonstration  for  the  South 
Coast  Air  Basin);  65  FR  18903,  April.  10, 
200a  (revisions  to  attaiimient 
demonstration  for  the  South  Coast  Air 
Basin);  63  FR  41326,  August  3, 1998 
(federal  implementation  plan  for  PM-10 
for  Phoenix);  48  FR  51472  (state 
implementation  plan  for  New  Jersey). 
Nothing  in  the  Act  speaks  directly  to  the 
approvability  of  enforceable 
commitments. '°  However,  EPA  believes 
that  its  interpretation  is  consistent  with 
provisions  of  the  CAA-  For  example, 
section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission 
limitations  and  other  control  measures, 
means  or  techniques*  *  *  as  well  as 
schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  met  the  applicable 
requirement  of  the  Act."  (Emphasis 
added).  Section  172(c)(6)  of  the  Act 
requires,  as  a  rule  generally  applicable 


■"Section  110(k)(4)  provides  for  "conditional 
approval"  of  commitments  that  need  not  be 
enforceable.  Under  that  section,  a  state  may  commit 
to  "adopt  specific  enforceable  measures"  within 
one-year  of  the  conditional  approval.  Rather  than 
enforcing  such  commitments  against  the  state,  the 
Act  provides  that  the  conditional  approval  will 
convert  to  a  disapproval  if  "the  state  fails  to  comply 
with  such  commitment." 


to  nonattaiimient  SIPs,  that  the  SIP 
"include  enforceable  emission 
limitations  and  such  other  control 
measures,  means  or  techniques  *  *  *  as 
may  be  necessary  or  appropriate  to 
provide  for  attainment  *  *  *  by  the 
applicable  attainment  date  *  *  *  " 
(Emphasis  added).  The  emphasized 
terms  mean  that  enforceable  emission 
limitations  and  other  control  measures 
do  not  necessarily  need  to  generate 
reductions  in  the  full  amoiut  needed  to 
attain.  Rather,  the  emissions  limitations 
and  other  control  measures  may  be 
supplemented  with  other  SIP  rules — for 
example,  the  enforceable  commitments 
EPA  is  approving  today — as  long  as  the 
entire  package  of  measures  and  rules 
provides  for  attainment. 

As  provided  previously,  after 
concluding  that  the  circumstances 
warrant  consideration  of  an  enforceable 
commitment — as  they  do  for  the 
Baltimore  area — ^EPA  would  consider 
three  factors  in  determining  whether  to 
approve  the  submitted  commitments. 
First,  EPA  believes  that  the 
commitments  must  be  limited  in  scope. 
In  1994.  in  considering  EPA's  authority 
imder  section  110(k)(4)  to  conditionally 
approve  imenforceable  commitments, 
the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  struck  down  an  EPA 
policy  that  would  allow  states  to  submit 
(under  limited  circumstances) 
commitments  for  entire  programs. 
Natural  Resources  Defense  Council  v. 
EPA.  22  F.3d  1125  (D.C.  Cir.  1994). 
While  EPA  does  not  believe  that  case  is 
directly  applicable  here,  EPA  agrees 
with  the  Court  that  other  provisions  in 
the  Act  contemplate  that  a  SIP 
submission  will  consist  of  more  than  a 
mere  commitment.  See  NRDC,  22  F.3d 
at  1134. 

In  the  present  circumstances,  the 
commitments  address  only  a  small 
portion  of  the  plan.  For  the  Baltimore 
area,  Maryland's  commitment  addresses 
only  9.5  percent  VOC  and  0  percent 
NOx  of  the  emission  reductions 
necessary  to  attain  the  standard.  Please 
see  Sections  I.G.  and  I.H.  of  this 
document  for  a  comprehensive 
description  of  all  of  the  adopted  control 
measures  and  other  components  of  the 
Maryland  attainment  demonstration 
SIP'S  control  strategy  for  the  Baltimore 
area. 

As  to  the  second  factor,  whether  the 
state  is  capable  of  fulfilling  the 
commitment,  EPA  considered  the 
current  or  potential  availability  of 
measures  capable  of  achieving  the 
additional  level  of  reductions 
represented  by  the  commitment.  For  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas,  EPA  believes  that 
there  are  sufficient  untapped  sources  of 


emission  reductions  that  could  achieve 
the  minimal  levels  of  additional 
reductions  that  the  areas  need.  This  is 
supported  by  the  recent 
recommendation  of  the  OTC  regarding 
specific  controls  that  could  be  adopted 
to  achieve  the  level  of  reductions 
needed  for  each  of  these  three 
nonattainment  areas.  Thus,  EPA 
believes  that  the  states  wiU  be  able  to 
find  sources  of  reductions  to  meet  the 
shortfall.  The  states  that  comprise  the 
New  York,  Philadelphia  and  Baltimore 
nonattainment  areas  are  making 
significant  progress  toward  adopting  the 
measures  to  fill  the  shortfall.  The  OTC 
has  met  and  on  March  28.  2001 
recommended  a  set  of  control  measures. 
Currently,  the  states  are  working 
through  their  adoption  processes  with 
respect  to  those,  and  in  some  cases 
other,  control  measmes. 

Although  EPA  has  evidence  that  the 
state  may  not  make  the  submission  on 
or  before  the  date  to  which  it  has 
committed,  EPA  beUeves  that  it  is 
making  sufficient  progress  to  support 
approval  of  the  commitment.  The  State 
of  Maryland  has  indicated  that  it  would 
submit  and  implement  the  measures 
Mrithin  a  time  period  fully  consistent 
with  the  Baltimore  area  attaining  the 
standard  by  its  approved  attainment 
date. 

The  third  factor,  EPA  has  considered 
in  determining  to  approve  limited 
commitments  for  the  Baltimore  area 
attainment  demonstrations  is  whether 
the  commitment  is  for  a  reasonable  and 
appropriate  period.  EPA  recognizes  that 
both  the  Act  and  EPA  have  historically 
emphasized  the  need  for  submission  of 
adopted  control  measures  in  order  to 
ensure  expeditious  implementation  and 
achievement  of  required  emissions 
reductions.  Thus,  to  the  extent  that 
other  factors — such  as  the  need  to 
consider  innovative  control  strategies — 
support  the  consideration  of  an 
enforceable  commitment  in  place  of 
adopted  control  measures,  the 
commitment  should  provide  for  the 
adoption  of  the  necessary  control 
measures  on  an  expeditious,  yet 
practicable,  schedule. 

As  provided  above,  for  the  New  York, 
Baltimore  and  Philadelphia  areas,  EPA 
proposed  that  these  areas  have  time  to 
work  within  the  fr-amework  of  the  OTC 
to  develop,  if  appropriate,  a  regional 
control  strategy  to  achieve  the  necessary 
reductions  and  then  to  adopt  the  - 
controls  on  a  state-by-state  basis.  In  the 
proposed  approval  of  the  attainment 
demonstrations,  EPA  proposed  that 
these  areas  would  have  approximately 
22  months  to  complete  the  OTC  and 
state-adoption  processes — a  fairly 
ambitious  schedule — i.e.,  until  October 
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31,  2001.  As  a  starting  point  in 
suggesting  this  time  fraone  for 
submission  of  the  adopted  controls,  EPA 
first  considered  the  CAA  "SIP  Call" 
provision  of  the  CAA — section 
110(k){5) — ^which  provides  states  with 
up  to  18  months  to  submit  a  SIP  after 
EPA  requests  a  SIP  revision.  While  EPA 
may  have  ended  its  inquiry  there,  and 
provided  for  the  states  to  submit  the 
measures  within  18  months  of  its 
proposed  approval  of  the  attciinment 
demonstrations,  EPA  further  considered 
that  these  areas  were  all  located  with 
the  Northeast  Ozone  Transport  Region 
and  determined  that  it  was  appropriate 
to  provide  these  areas  with  additional 
time  to  work  through  the  OTR  process 
to  determine  if  regional  controls  would 
be  appropriate  for  addressing  the 
shortfall.  EPA  believed  that  allowing 
these  states  until  2001  to  adopt  these 
additional  measures  would  not 
undercut  their  attainment  dates  of 
November  2005  or  2007  or  the  ability  of 
these  areas  to  meet  their  ROP 
requirement.  EPA  still  believes  that  this 
a  reasonable  schedule  for  the  states  to 
submit  adopted  control  measures  that 
will  achieve  the  additional  necessary 
reducflons. 

The  enforceable  commitments 
submitted  by  Maryland  for  the 
Baltimore  nonattainment  area,  in 
conjimction  with  the  other  SIP  measures 
and  other  sources  of  emissions 
reductions,  constitute  the  required 
demonstration  of  attaiimient.  EPA 
believes  that  the  delay  in  submittal  of 
the  final  rules  is  permissible  under 
section  110(k)(3)  because  the  state  has 
obligated  itself  to  submit  the  rules  by 
specified  short-term  dates,  and  that 
obligation  is  enforceable  by  EPA  and  the 
public.  Moreover,  as  discussed  in  the 
proposal  and  TSD.  the  SIP  submittal 
approved  today  contains  major 
substantive  components  submitted  as 
adopted  regulations  and  enforceable 
orders. 

D.  RACM  (Including  Transportation 
Control  Measures) 

Comment:  Several  commenters  have 
stated  that  there  is  no  evidence  in 
several  states  that  they  have  adopted 
reasonably  available  control  measures 
(RACM)  or  that  the  SIPs  have  provided 
for  attainment  as  expeditiously  as 
practicable.  Specifically,  the  lack  of 
Transportation  Control  Measures 
(TCMs)  was  cited  in  several  comments, 
but  commenters  also  raised  concerns 
about  potential  stationary  source 
controls.  One  commenter  stated  that 
mobile  source  emission  budgets  in  the 
plans  are  by  definition  inadequate 
because  the  SIPs  do  not  demonstrate 
timely  attainment  or  contain  the 


emissions  reductions  required  for  all 
RACM.  That  commenter  claims  that 
EPA  may  not  find  adequate  a  motor 
vehicle  emission  budget  (MVEB)  that  is 
derived  from  a  SIP  that  is  inadequate  for 
the  purpose  for  which  it  is  submitted. 
The  commenter  alleges  that  none  of  the 
MVEBs  submitted  by  the  states  that  EPA 
is  considering  for  adequacy  is  consistent 
with  the  level  of  emissions  achieved  by 
implementation  of  all  RACM;  nor  are 
they  derived  from  SIPs  that  provide  for 
attainment.  Some  commenters  stated 
that  for  measures  that  are  not  adopted 
into  the  SIP,  the  states  must  provide  a 
justification  for  why  they  were 
determined  to  not  be  RACM. 

Response:  EPA  reviewed  the  initial 
SIP  submittals  for  the  Baltimore  area 
and  determined  that  they  did  not 
include  sufficient  documentation 
concerning  available  RACM  measures. 
For  all  of  the  severe  areas  for  which  EPA 
proposed  approval  in  December  1999, 
EPA  consequently  issued  policy 
guidance  memorandum  to  have  these 
states  address  the  RACM  requirement 
through  an  additional  SIP  submittal. 
{Memorandiun  of  December  14,  2000, 
fi'om  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards,  re: 
"Additional  Submission  on  RACM  from 
States  with  Severe  One-Hour  Ozone 
Nonattainment  Area  SIPs"). 

On  August  20,  2001,  the  State  of 
Maryland  submitted  a  revision  to  its 
2005  attainment  demonstration  SIP  for 
the  Baltimore  area  which  consists  of  an 
analysis  of  RACM.  On  September  7, 
2001  (66  FR  46758),  EPA  published  a 
SNPR  proposing  to  approve  this 
supplement  to  the  Sff  as  meeting  the 
RACM  requirements.  We  received  no 
timely  comments  on  that  September  7, 
2001  SNPR.  Based  on  this  SIP 
supplement,  EPA  has  concluded  that 
the  SIP  for  the  Baltimore  area  meets  the 
requirement  for  adopting  RACM.  In  this 
final  rule,  EPA  is  approving  Maryland's 
2005  attainment  demonstration  plan  for 
the  Baltimore  area  including  its  RACM 
analysis  and  determination.  This  action 
that  EPA  is  taking  to  approve  the  RACM 
analysis  and  determination  of 
Maryland's  attainment  demonstration 
SIP  for  the  Baltimore  area  is  consistent 
with  similar  actions  EPA  is  taking  in 
final  rules  also  signed  on  October  15, 
2001  (which  have  been  or  soon  will  be 
published  in  the  Federal  Register)  to 
approve  attainment  demonstrations  and 
RACM  analyses  for  other  severe  ozone 
nonattainment  areas,  specifically  that 
for  the  Houston-Galveston  area. 

Section  172(c)(1)  of  the  Act  reqiiires 
SIPs  to  contain  RACM  and  provides  for 
areas  to  attain  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  giiidance  interpreting  the 


requirements  of  172(c)(1).  See  5^  FR 
13498, 13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM. 

Finally,  EPA  indicated  that  states 
could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economically 
or  technologically  infeasible,  or  would 
be  unavailable  based  on  local 
considerations,  including  costs.  EPA 
also  issued  a  recent  memorandum  re- 
confirming the  principles  in  the  earlier 
guidance,  entitled,  "Guidance  on  the 
Reasonably  Available  Control  Measures 
(RACM)  Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  November  30, 1999.  Web 
site:  www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

As  stated  previously,  the  analysis 
submitted  by  Maryland  on  August  20, 
2001,  as  a  supplement  to  its  attainment 
demonstration  SIP  for  the  Baltimore 
area,  addresses  the  RACM  requirement. 
Maryland  has  considered  a  variety  of 
potential  stationary/area  source  controls 
such  as  limits  on  area  source  categories 
not  covered  by  a  control  technique 
guideline  (e.g.,  motor  vehicle 
refinishing,  and  surface/cleaning 
degreasing);  rule  effectiveness 
improvements;  controls  on  major 
stationary  sources  of  NOx  that  are 
beyond  that  required  imder  reasonably 
available  control  technology  (RACT); 
and  other  potential  measures.  Maryland 
considered  a  variety  of  potential  mobile 
source  control  measures  such  as 
alternative  fuel  vehicles;  bicycle  and 
pedestrian  improvements;  early 
retirement  of  older  motor  vehicles:  land 
use  and  development  changes;  transit 
improvements;  employer  based 
programs;  congestion  pricing  for  low 
occupancy  vehicles;  traffic  flow 
improvements;  outreach  and  education: 
parking  restrictions;  market-based/ 
economic  incentive-based  program;  low 
emission  vehicle  standards:  and  other 
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measures  such  as  trip  reduction 
ordinances,  value  pricing  and  highway 
ramp  metering. 

The  State  has  implemented  measures 
which  went  beyond  the  Federally 
mandated  controls,  which  were  found  to 
be  cost  effective  and  technologically 
feasible.  Maryland  has  adopted  and 
submitted  rules  for  the  following 
categories  of  area  sources  which  go 
beyond  the  Federally  mandated 
controls.  The  State  lias  implemented 
measures  which  went  beyond  the 
Federally  mandated  controls,  which 
were  found  to  be  cost  effective  and 
technologically  feasible.  Maryland  has 
adopted  and  submitted  rules  for  the 
following  categories  of  area  sources 
which  go  beyond  the  Federally 
mandated  controls.  The  following  are 
examples  and  not  an  exhaustive  list: 

(1)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  motor 
vehicle  refinishing.  The  rule  includes 
volatile  organic  compound  content 
limits  for  motor  vehicle  refinishing 
coatings,  application  standards  and 
storage  and  house  keeping  work 
practices.  This  rule  goes  ^yond  the 
Federal  rule  in  content  limits,  and  sets 
application  and  work  practices 
standards. 

(2)  Maryland  has  adopted,  and  EPA 
has  approved,  a  rule  for  control  of  VOC 
emissions  fi-om  screen  printing  on 
pljrwood  used  for  signs,  and  imtreated 
sign  paper. 

(3)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  screen  printing, 
lithographic  printing,  drying  ovens, 
adhesive  application,  and  laminating 
equipment  used  to  produce  a  credit  card 
or  similar  plastic  c^  product. 

(4)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  from  "digital 
imaging" — printers  that  use  a  computer 
driven  machine  to  transfer  an 
electronically  stored  image  onto  the 
substrate  through  the  use  of  inks,  toners, 
or  other  similar  color  graphic  materials 
via  ink  jet,  electrostatic,  and  spray  jet 
technologies. 

(5)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  bom  cold  and  vapor 
degreasing  that  includes  requirements 
that  go  beyond  the  applicable  CTG. 
Maryland  restricts  the  vapor  pressure  of 
solvents  used  to  1  mm  Hg  at  20  C  (0.019 
psia)  or  less  for  and  cold  degreasing, 
including  cold  or  vapor  degreasing  at: 
service  stations;  motor  vehicle  repair 
shops;  automobile  dealerships:  machine 
shops;  and  any  other  metal  refinishing, 
cleaning,  repair,  or  fabrication  facility. 

(6)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 


VOC  and  NOx  emissions  by  banning 
open  burning  activities  from  June  1 
through  August  31  of  each  year. 

(7)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  for  control  of 
VOC  emissions  fiom  lithographic 
printing. 

(8)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  to  implement 
Phase  n  NOx  controls  under  the  OTC's 
MOU.  This  rule  established  a  fixed  cap 
on  ozone-season  NOx  emissions  from 
specified  major  point  sources  of  NOx. 
llie  rule  grants  each  source  a  fixed 
number  of  NOx  allowances,  applies 
state-wide,  and  required  compliance 
starting  during  the  2000  ozone  season. 
It  reduces  NOx  emissions  both  inside 
and  outside  the  Philadelphia  area. 

(9)  Maryland  has  adopted,  and  EPA 
has  SIP  approved,  a  rule  to  implement 
the  NOx  SIP  Call.  The  Maryland  rule 
requires  compliance  commencing  with 
the  start  of  the  2003  ozone  season.  (This 
measure  is  identified  as  Phase  II/III 
control  under  the  OTC  MOU  on  NOx 
control  in  the  attainment 
demonstration). 

(10)  Maryland  has  also  adopted,  and 
EPA  has  Sff  approved,  a  rule  requiring 
the  sale  of  vehicles  imder  the  national 
low-emission  vehicle  program  (NLEV). 

Maryland  has  considered  a  variety  of 
potential  mobile  source  control 
measures  such  as  alternative  fuel 
vehiclesr  bicycle  and  pedestrian 
improvements;  early  retirement  of  older 
motor  vehicles;  land  use  and 
development  changes;  transit 
improvements;  employer  based 
programs;  congestion  pricing  for  low 
occupancy  vehicles;  traffic  flow 
improvements;  outreach  and  education; 
parking  restrictions;  market-based/ 
economic  incentive-based  program;  and 
other  measures  such  as  trip  reduction 
ordinances,  value  pricing  and  highway 
ramp  metering. 

Maryland  determined  that  many  of 
the  considered  measures  were  not  to  be 
RACM  due  to  the  potential  for 
substantial  widespread  and  long-term 
adverse  impacts,  or  for  various  reasons 
related  to  local  conditions,  such  as 
economics  or  implementation  concerns. 
A  large  number  of  the  considered 
measures  were  rejected  on  these 
grounds  or  on  the  grounds  that  they 
could  not  be  implemented  by  2005 
much  less  any  earlier.  Some  were 
rejected  because  they  would  not 
advance  attainment  because  the 
measure  had  benefits  outside  the  ozone 
season  or  would  be  sporadically 
implemented  (not  episodically)  such  as 
the  "try  transit  week"  items.  These 
explanations  are  provided  in  further 
detail  In  the  docket  for  this  rulemaking. 
On  September  7,  2001,  EPA  published 


an  SNPR  proposing  to  approve  the 
RACM  analysis  submitted  by  Maryland 
on  Augiist  20,  2001  as  a  supplement  to 
its  2005  attainment  demonstration  SIP 
for  the  Baltimore  area.  We  received  no 
timely  comments  on  that  SNPR.  In  this 
final  rule,  EPA  is  approving  Maryland's 
2005  attainment  demonstration  plan  for 
the  Baltimore  area  including  its  RACM 
analysis  and  determination. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  the  Maryland  portion  of  the 
Baltimore  area,  this  conclusion  is  not 
necessarily  valid  for  other  areas.  Thus, 
a  determination  of  RACM  is  necessary 
on  a  case-by-case  basis  and  will  depend 
on  the  circumstances  for  the  individual 
area.  In  addition,  if  in  the  future  EPA 
moves  forward  to  implement  another 
ozone  standard,  this  RACM  analysis 
would  not  control  what  is  RACM  for 
these  or  any  other  areas  for  that  other 
ozone  standard. 

Also,  EPA  has  long  advocated  that 
states  consider  the  kinds  of  control 
measures  that  the  commenters  have 
suggested,  and  EPA  has  indeed 
provided  guidance  on  those  measures. 
See,  e.g.,  www.epa.gov/otaq/transp.htm. 
In  order  to  demonstrate  that  they  will 
attain  the  one-hour  ozone  NAAQS  as 
expeditiously  as  practicable,  some  areas 
may  need  to  consider  and  adopt  a 
number  of  measures-including  the  kind 
that  the  Baltimore  area  itself  evaluated 
in  its  RACM  analysis — ^that  even 
collectively  do  not  result  in  many 
emission  reductions.  Furthermore,  EPA 
encourages  areas  to  implement 
technically  available  and  economically 
feasible  measures  to  achieve  emissions 
reductions  in  the  short  term-even  if 
such  measures  do  not  advance  the 
attainment  date-since  such  measures 
will  likely  improve  air  quality.  Also, 
over  time,  emission  control  measures 
that  may  not  be  RACM  now  for  an  area 
may  ultimately  become  feasible  for  the 
same  area  due  to  advances  in  control 
technology  or  more  cost-effective 
implementation  techniques.  Thus,  areas 
should  continue  to  assess  the  state  of 
control  technology  as  they  make 
progress  toward  attainment  and 
consider  new  control  technologies  that 
may  in  fact  residt  in  more  expeditious 
improvement  in  air  quality. 

Because  EPA  is  finding  that  the  SIP 
meets  the  Clean  Air  Act's  requirement 
for  RACM  and  that  there  are  no 
additional  reasonably  available  control 
measures  that  can  advance  the 
attainment  date,  EPA  concludes  that  the 
attainment  date  being  approved  is  as 
expeditious  as  practicable. 
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E.  Adequacy  of  the  Motor  Vehicle 
Emissions  Budgets 

Comment  1 :  We  received  a  number  of 
conunents  about  the  process  and 
substance  of  EPA's  review  of  the 
adequacy  of  motor  vehicle  emissions 
budgets  for  transportation  conformity 
purposes. 

Response  1:  EPA's  adequacy  process 
for  these  SIPs  has  been  completed,  and 
we  have  found  the  motor  vehicle 
emissions  budgets  in  all  of  these  SIPs  to 
be  adequate.  We  have  already 
responded  to  any  comments  related  to 
adequacy  when  we  issued  our  adequacy 
findings,  and.  therefore,  we  are  not 
listing  the  individual  comments  or 
responding  to  them  here.  Our  findings 
of  adequacy  and  responses  to  comments 
can  be  accessed  at  www.epa.gov/otaq/ 
traq  (once  there,  click  on  the 
"conformity"  button).  At  the  Web  site, 
EPA  regional  contacts  are  identiBed. 

Comment  2:  There  were  several 
comments  submitted  related  to  the 
revised  motor  vehicle  emission  budgets 
of  the  December  21,  1999  submittal  of 
the  revised  2005  attainment  plan.  We 
received  comments  which  asserted  that 
when  Maryland  submitted  a  SIP 
revising  the  motor  vehicle  emissions 
budgets  on  December  21, 1999,  that 
submittal  is  equivalent  to  submitting  a 
new  attainment  demonstration  and 
would  therefore  require  a  new 
photochemical  grid  modeling 
demonstration.  Other  commenters 
asserted  that  EPA  could  not  determine 
that  the  motor  vehicle  emissions 
budgets  of  the  December  21 ,  1999 
submittal  were  adequate  and  could  not. 
therefore,  approve  the  attainment 
demonstration,  unless  the  SIP 
demonstrated  that  increasing  the  motor 
vehicle  emissions  budgets  will  not 
interfere  with  any  control  strategy  SIP's 
attainment  requirements.  Similar 
comments  asserted  that  such  a 
demonstration  can  only  be  based  upon 
a  current  inventory  of  emissions  from 
all  sources  and  the  emission  reductions 
associated  with  the  control  strategies 
identified  in  the  SIP  are  accurate  under 
current  circumstances.  Other  comments 
asserted  that  when  Maryland  submitted 
revised  motor  vehicle  emissions  budgets 
to  reflect  updated  fleet  data  to  EPA  on 
December  21, 1999,  that  submittal 
demonstrated  that  motor  vehicle 
emissions,  due  to  aggregate  motor 
vehicle  mileage  and  other  relevant 
parameters,  were  no  longer  consistent 
with  the'demonstration  of  attainment. 
Another  comment  contended  that 
Maryland  must  revise  the  SIP  to  include 
transportation  control  measures  (TCMs) 
for  the  area,  including  but  not  limited 
tOj  those  listed  in  section  108(f)  of  the 


CAA,  or,  alternatively  Maryland  could 
submit  a  new  attainment  demonstration 
accoimting  for  the  increased  vehicle 
emissions  projections.  A  similar 
comment  questioned  why  the  SIP 
revision  submitted  on  December  21, 

1999  did  not  explain  why  the  motor 
vehicle  emissions  budgets  will  not 
require  corresponding  reductions  in 
emissions  from  other  sources,  or  the 
adoption  of  additional  TCMs.  A 
comment  specifically  asserted  that  the 
Baltimore  area  is  subject  to  CAA  section 
182(c)(5),  which  requires  periodic 
submission  of  a  demonstration  that 
current  aggregate  vehicle  milage  and 
other  relevant  parameters  are  consistent 
with  those  in  the  attainment 
demonstration. 

Response  2:  EPA  interprets  CAA 
section  185(c)(2)(A)  to  require  that  the 
attainment  demonstration  for  a  serious 
or  worse  area  to  be  based  upon 
photochemical  grid  modeling.  However, 
EPA  never  interpreted  this  section  to 
require  a  new  modeling  demonstration 
to  be  necessary  with  every  revision, 
such  as  revised  budgets,  to  an 
attainment  SIP.  EPA  believes  that 
section  110(a)(2)(I)  only  requires  SIP 
revisions  for  nonattainment  areas  to 
comply  with  the  applicable  part  D 
requirements  and  does  not  require  each 
of  the  part  D  requirements  to  be 
performed  anew — especially  in  the  case 
of  amendments  to  previously  submitted 
SIP  revisions.  For  the  reasons  outlined 
in  the  December  16,  1999  NPR  and  in 
response  to  other  comments  regarding 
the  attainment  demonstration  and 
weight  of  evidence,  EPA  has  concluded 
that  the  photochemical  grid  modeling 
submitted  prior  to  December  21,  1999 
for  the  attainment  demonstration  is 
sufficient. 

The  revision  to  the  attainment 
demonstration  plan  submitted  by 
Maryland  on  December  21, 1999 
included,  among  other  things,  revised 
mobile  budgets.  That  December  21,  1999 
submittal  also  included  an  enforceable 
commitment  by  the  state  to  adopt 
additional  measures  to  reduce,  ton/day 
for  ton/day,  the  increases  in  motor 
vehicle  emissions  of  NOx  and  VOC 
resulting  from  the  use  of  updated 
vehicle  registration  data.  Those  budgets 
were  declared  adequate  on  February  15, 

2000  (Letter  from  Katz  to  DeBiase).  The 
effective  date  of  that  adequacy  finding 
for  those  budgets  was  March  8,  2000. 
See  65  FR  8701,  February  22,  2000. 

Most  relevant  to  final  approval  of  the 
attainment  plan  is  the  fact  that  the 
revision  to  the  attainment 
demonstration  submitted  by  Maryland 
on  December  28,  2000,  made  to  reflect 
the  benefits  of  the  Tier2/sulfur  in  fuel 
rulemaking,  included  revised  mobile 


budgets.  The  budgets  of  the  December 
28,  2000  submittal  were  found  adequate 
June  19,  2001  (Letter  from  Katz  to 
DeBiase).  The  effective  date  of  that 
adequacy  finding  for  those  budgets  was 
July  20.  2001  (See  66  FR  35421, 
published  July  5,  2001).  The  revised 
budgets  of  the  December  28,  2000 
submittal  are  lower  than  all  previous 
budgets  submitted  in  conjimction  with 
the  attainment  demonstration  SIP  for 
the  Baltimore  area.  These  budgets  are 
based  upon  a  ciurent  inventory  of 
emissions  from  all  soiuces  and  the 
emission  reductions  associated  with  the 
control  strategies  identified  in  the  SIP. 
The  revised  budgets  of  the2005 
attainment  demonstration  SIP  for  the 
Baltimore  area,  submitted  on  December 
28,  2000,  are  the  budgets  being 
approved  with  this  final  rule. 

EPA  interprets  the  Act's  section 
182(c)(5)  requirement  to  apply  only  after 
there  is  an  approved  attainment 
demonstration  or  a  promulgated  Federal 
implementation  plan.  Therefore,  this 
requirement  is  not  a  prerequisite  for 
approval. 

EPA  has  concluded  that  the  budgets 
that  are  being  approved  in  this  action 
are  adequate,  and  hence  approvable, 
because  these  motor  vehicle  emissions 
budgets,  when  considered  together  with 
all  other  emissions  sources,  are 
consistent  with  applicable  requirements 
for  attainment.  See  40  CFR 
93.118(e)(4)(iv).  EPA  is  approving 
Maryland's  attainment  demonstration 
because  it  is  supported  by  an  adequate 
modeling  demonstration  and 
enforceable  commitments,  the  measures 
upon  which  the  modeling 
demonstration  are  based  are  creditable, 
and  the  motor  vehicle  emissions 
budgets  are  low  enough  in  comparison 
to  those  consistent  with  the  control 
strategy's  emission  reductions  necessary 
for  attainment. 

Comment  3:  We  received  comments 
that  assert  that  EPA  cannot  approve 
Maryland's  motor  vehicle  emissions 
budgets  because  Maryland  has  not 
submitted  the  latest  periodic  inventory 
which  was  due  three  years  after  June  30, 
1997  and  because  there  is  no 
demonstration  that  Maryland  is  meeting 
rate  of  progress  requirements. 

Response  3:  EPA  believes  that  the 
milestone  compliance  demonstration 
requirements  of  CAA  section  182(g)  and 
the  periodic  inventory  requirements 
under  section  182(a)(3)(A)  each  are 
independent  requirements  from  the 
attainment  demonstration  requirements 
under  CAA  sections  172(c)(1)  and 
182(c)(2)(A).  The  periodic  emissions 
inventory  and  milestone  compliance 
demonstration  requirements  have  no 
bearing  on  whether  a  state  has 
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submitted  a  SIP  that  projects  attainment 
of  the  ozone  NAAQS.  EPA 
acknowledges  that  milestone 
compliance  demonstration  and  periodic 
emission  inventory  requirements  are 
independently  required  actions,  but 
does  not  believe  that  these  have  any 
bearing  on  whether  Maryland  has 
submitted  an  approvable  attainment 
demonstration  SIP.  EPA  certainly 
expects  that  the  periodic  emissions 
inventory  for  1999  would  reflect  the 
1999  fleet  data  used  in  the  final  motor 
vehicle  emissions  budgets  found  in  the 
final  attainment  demonstration  SIP. 

Comment  4:  Maryland  should  not  be 
permitted  to  initiate  irrevocable 
transportation  projects  when  its 
attainment  demonstration  is  based  on 
questionable  shortfeill  calculations. 

Response  4:  The  transportation 
conformity  process  is  intended  to 
prevent  irrevocable  investments  in 
transportation  projects  that  would 
worsen  air  quality.  EPA  has  determined 
that  Maryland's  attainment 
demonstration  includes  motor  vehicle 
emissions  budgets  that  are  adequate  for 
this  purpose.  EPA  is  approving 
Maryland's  enforceable  commitment  to 
adopt  additional  measures,  that  will  not 
limit  highway  construction  consistent 
with  that  permitted  under  the  budget 
EPA  has  found  adequate,  to  strengthen 
the  attainment  demonstration. 

F.  MOBILE6  And  the  Motor  Vehicle 
Emissions  Budgets  (MVEBs) 

Comment  1 :  One  commenter  generally 
supports  a  policy  of  requiring  motor 
vehicle  emissions  budgets  to  be 
recalculated  when  revised  MOBILE 
models  are  released. 

Response  1 :  The  attainment 
demonstration  for  the  Baltimore  area 
includes  a  commitment  to  revise  the 
motor  vehicle  emissions  budgets  within 
one  year  after  MOBILE6  is  released.  EPA 
is  approving  that  commitment  in  this 
find  rulemaking. 

Comment  2:  "The  revised  budgets 
calculated  using  MOBILE6  will  likely  be 
submitted  after  the  M0BILE5  budgets 
have  already  been  approved.  EPA's 
policy  is  that  submitted  SIPs  may  not 
replace  approved  SIPs. 

Response  2:  This  is  the  reason  that 
EPA  proposed  in  the  July  28,  2000, 
SNPR  (65  FR  46383)  that  the  approval 
of  the  MOBILES  budgets  for  conformity 
purposes  would  last  only  until 
MOBILE6  budgets  had  been  submitted 
and  found  adequate.  In  this  way,  the 
M0BILE6  budgets  can  apply  for 
conformity  purposes  as  soon  as  they  are 
found  adequate.  See  the  discussion  at 
Section  I.J.  of  this  document. 

Comment  3:  If  a  state  submits 
additional  control  measures  that  affect 


the  motor  vehicle  emissions  budget,  but 
does  not  submit  a  revised  motor  vehicle 
emissions  budget.  EPA  should  not 
approve  the  attainment  demonstration. 

Response  3:  EPA  agrees.  The  motor 
vehicle  emissions  budgets  in  the 
Baltimore  attainment  demonstration 
reflect  the  motor  vehicle  control 
measures  in  the  attainment 
demonstration.  In  addition,  Maryland 
has  committed  to  submit  new  budgets  as 
a  revision  to  the  attainment  SIP 
consistent  with  any  new  measures 
submitted  to  fill  any  shortfall,  if  the 
additional  control  measiues  affect  on- 
road  motor  vehicle  emissions.  See  the 
discussion  at  Section  I.J.  of  this 
document. 

Comment  4:  EPA  should  make  it  clear 
that  the  motor  vehicle  emissions 
budgets  to  be  used  for  conformity 
purposes  will  be  determined  from  the 
total  motor  vehicle  emissions  reductions 
required  in  the  SIP.  even  if  the  SIP  does 
not  explicitly  quantify  a  revised  motor 
vehicle  emissions  budget. 

Response  4:  EPA  will  not  approve 
SIPs  without  motor  vehicle  emissions 
budgets  that  are  explicitly  quantified  for 
conformity  piuposes.  The  Baltimore 
attaiiunent  demonstration  contains 
explicitly  quantified  motor  vehicle 
emissions  budgets. 

Comment  5:  If  a  state  fails  to  follow 
through  on  its  commitment  to  submit 
the  revised  motor  vehicle  emissions 
budgets  using  MOBILE6.  EPA  could 
make  a  finding  of  failure  to  submit  a 
portion  of  a  SIP,  which  would  trigger  a 
sanctions  clock  imder  section  1 79. 

Response  5:  If  a  state  fails  to  meet  its 
SlP-approved  commitment,  EPA  agrees 
that  it  could  make  a  finding  of  failure  to 
implement  the  SIP,  which  would  start  a 
sanctions  clock  under  section  179  of  the 
Clean  Air  Act. 

Comment  6:  If  the  budgets 
recalculated  using  MOBILE6  are  larger 
than  the  MOBILES  budgets,  then 
attainment  should  be  demonstrated 
again. 

Response  6:  As  EPA  proposed  in  its 
December  16,  1999  notices,  we  will 
work  with  states  on  a  case-by-case  basis 
if  the  new  emissions  estimates  raise 
issues  about  the  sufficiency  of  the 
attaiiunent  demonstration. 

Comment  7:  If  the  MOBILE6  budgets 
are  smaller  than  the  MOBILES  budgets, 
the  difference  between  the  budgets 
should  not  be  available  for  reallocation 
to  other  soiuces  unless  air  quality  data 
show  that  the  area  is  attaining,  and  a 
revised  attainment  demonstration  is 
submitted  that  demonstrates  that  the 
increased  emissions  are  consistent  with 
attaiiunent  and  maintenance.  Similarly, 
the  MOBILES  budgets  should  not  be 
retained  (while  MQBILE6  is  being  used 


for  conformity  demonstrations)  unless 
the  above  conditions  are  met. 

Response  7:  EPA  agrees  that  if 
recalculation  using  MOBILE6  shows 
lower  motor  vehicle  emissions  than 
MOBILES,  then  these  motor  vehicle 
emission  reductions  cannot  be 
reallocated  to  other  sources  or  assigned 
to  the  motor  vehicle  emissions  budget  as 
a  safety  margin  unless  the  area 
reassesses  the  analysis  in  its  attainment 
demonstration  and  shows  that  it  will 
still  attain.  In  other  words,  the  area  must 
assess  how  its  original  attainment 
demonstration  is  impacted  bv  using 
MOBILE6  versus  MOBILES  before  it 
reallocates  any  apparent  motor  vehicle 
emission  reductions  resulting  from  the 
use  of  M0BILE6.  In  addition,  Maryland 
will  be  submitting  new  budgets  based 
on  MOBILE6,  so  the  MOBILES  budgets 
will  not  be  retained  in  the  SIP 
indefinitely. 

G.  MOBILES  Grace  Period 

Comment  1:  We  received  a  comment 
on  whether  the  grace  period  before 
MOBILE6  is  required  in  conformity 
determinations  will  be  consistent  with 
the  schedules  for  revising  SIP  motor 
vehicle  emissions  budgets  within  1  or  2 
years  of  MOBILE6's  release. 

Response  1 :  This  conunent  is  not 
germane  to  this  rulemaking,  since  the 
MOBILE6  grace  period  for  conformity 
determinations  is  not  explicitly  tied  to 
EPA's  SIP  policy  and  approvals. 
However,  EPA  understands  that  a  longer 
grace  period  would  allow  some  areas  to 
better  transition  to  new  MOBILE6 
budgets.  EPA  is  considering  the 
maximum  two-year  grace  period 
allowed  by  the  conformity  rule,  and 
EPA  will  address  this  in  the  future 
when  the  final  MOBILE6  emissions 
model  and  policy  guidance  is  released. 

Comment  2:  One  commenter  asked 
EPA  to  clarify  in  the  final  rule  whether 
MOBILE6  will  be  required  for 
conformity  determinations  once  new 
MOBILE6  budgets  are  submitted  and 
found  adequate. 

Response  2:  This  comment  is  not 
germane  to  this  rulemaking.  However,  it 
is  important  to  note  that  EPA  intends  to 
clarify  its  policy  for  implementing 
MOBILE6  in  conformity  determinations 
when  the  final  MOBILE6  model  is 
released.  EPA  believes  that  MOBILE6 
should  be  used  in  conformity 
determinations  once  new  MOBILE6 
budgets  are  found  adequate. 

H.  Two-Year  Option  To  Revise  the 
MVEBs 

Comment:  One  commenter  did  not 
prefer  the  additional  option  for  a  second 
year  before  the  state  has  to  revise  the 
conformity  budgets  with  MOBILE6. 
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since  new  conformity  determinations 
and  new  transportation  projects  could 
be  delayed  in  the  second  year. 

Response:  EPA  proposed  the 
additional  option  to  provide  further 
flexibility  in  managing  MOBILES  budget 
revisions.  The  supplemental  proposal 
did  not  change  the  original  option  to 
revise  budgets  within  one  year  of 
MOBILE6's  release.  State  and  local 
governments  can  continue  to  use  the 
one-year  option,  if  desired,  or  submit  a 
new  commitment  consistent  with  the 
alternative  two-year  option.  EPA 
expects  that  state  and  local  agencies 
have  consulted  on  which  option  is 
appropriate  and  have  considered  the 
impact  on  future  conformity 
determinations.  Maryland  has 
committed  to  revise  its  budgets  using 
MOBILE6  within  one  year  of  its  release. 

/.  Motor  Vehicle  Emissions  Inventory 

Comment:  Several  commenters  stated 
that  the  motor  vehicle  emissions 
inventory  is  not  current,  particularly 
with  respect  to  the  fleet  mix. 
Commenters  stated  that  the  fleet  mix 
does  not  accurately  reflect  the  growing 
proportion  of  sport  utility  vehicles  and 
gasoline  trucks,  which  pollute  more 
than  conventioneil  cars.  Also,  a 
conunenter  stated  that  EPA  and  states 
have  not  followed  a  consistent  practice 
in  updating  SIP  modeling  to  account  for 
changes  in  vehicle  fleets.  For  these 
reasons,  commenters  recommend 
disapproving  the  SIPs. 

Response:  All  of  the  SIPs  on  which 
we  are  taking  flnal  action  are  based  on 
the  most  recent  vehicle  registration  data 
available  at  the  time  the  SIP  was 
submitted.  The  SIPs  use  the  same 
vehicle  fleet  characteristics  that  were 
used  in  the  most  recent  periodic 
inventory  update.  Maryland  used  1999 
vehicle  registration  data  in  the  final 
motor  vehicle  emissions  budgets  foimd 
in  the  attainment  demonstration  SIP  for 
the  Baltimore  area.  EPA  requires  the 
most  recent  available  data  to  be  used, 
but  we  do  not  require  it  to  be  updated 
on  a  specific  schedule.  Therefore, 
different  SIPs  base  their  fleet  mix  on 
different  years  of  data.  Our  guidance 
does  not  suggest  that  SIPs  should  be 
disapproved  on  this  basis.  Nevertheless, 
we  do  expect  that  revisions  to  these  SIPs 
that  are  submitted  using  M0BILE6  (as 
required  in  those  cases  where  the  SIP  is 
relying  on  emissions  reductions  from 
the  Tier  2  standards)  will  use  updated 
vehicle  registration  data  appropriate  for 
use  with  MOBILE6,  whether  it  is 
updated  local  data  or  the  updated 
national  default  data  that  will  be  part  of 
MOBILES. 


/.  VOC  Emission  Reductions 

Comment:  For  states  that  need 
additional  VOC  reductions,  one 
commenter  recommends  a  process  to 
achieve  these  VOC  emission  reductions, 
which  involves  the  use  of  HFC-152a 
(1.1  difluoroethane)  as  the  blowing 
agent  in  manufacturing  of  polystyrene 
foam  products  such  as  food  trays  and 
egg  cartons.  The  conmienter  states  that 
HFC-152a  could  be  used  instead  of 
hydrocarbons,  a  known  pollutant,  as  a 
blowing  agent.  Use  of  HFC-152a,  which 
is  classified  as  VOC  exempt,  would 
eliminate  nationwide  the  entire  25,000 
tons/year  of  VOC  emissions  from  this 
industry. 

Response:  EPA  has  met  with  the 
commenter  and  has  discussed  the 
technology  described  by  the  company  to 
reduce  VOC  emissions  from  polystyrene 
foam  blowing  through  the  use  of  HFC- 
152a  (1,1  difluoroethane),  which  is  a 
VOC  exempt  compound,  as  a  blowing 
agent.  Since  the  HFC-152a  is  VOC 
exempt,  its-use  would  give  a  VOC 
reduction  compared  to  the  use  of  VOCs 
such  as  pentane  or  butane  as  a  blowing 
agent.  However,  EPA  has  not  studied 
this  technology  exhaustively.  It  is  each 
state's  prerogative  to  specify  which 
measures  it  will  adopt  in  order  to 
achieve  the  additional  VOC  reductions 
it  needs.  In  evaluating  the  use  of  HFC- 
152a,  states  may  want  to  consider 
claims  that  products  made  with  this 
blowing  agent  are  comparable  in  quality 
to  products  made  with  other  blowing 
agents.  Also  the  question  of  the  over-all 
long  term  environmental  effect  of 
encouraging  emissions  of  fluorine 
compounds  would  be  relevant  to 
consider.  This  is  a  technology  which 
states  may  want  to  consider,  but 
ultimately,  the  decision  of  whether  to 
require  this  particular  technology  to 
achieve  the  necessary  VOC  emissions 
reductions  must  be  made  by  each 
affected  state.  Finally,  EPA  notes  that 
under  the  significant  new  alternatives 
policy  (SNAP)  program,  created  under 
CAA  section  612,  EPA  has  identified 
acceptable  foam  blowing  agents  man  of 
which  are  not  VOCs  [www.epa.gov/ 
ozone/title6/snap/) . 

K.  Credit  for  Measures  Not  Fully 
Implemented 

Comment  1 :  States  should  not  be 
given  credit  for  measures  that  are  not 
fully  implemented.  For  example,  the 
states  are  being  given  full  credit  for 
Federal  coating,  refinishing  and 
consumer  product  rules  that  have  been 
delayed  or  weakened. 

Response  1 :  Architectural  and 
Industrial  Maintenance  (AIM)  Coatings: 
On  March  22, 1995  EPA  issued  a 


memorandum  • '  that  provided  that 
states  could  claim  a  20  percent 
reduction  in  VOC  emissions  from  the 
AIM  coatings  category  in  ROP  and 
attainment  plans  based  on  the 
anticipated  promulgation  of  a  national 
AIM  coatings  rule.  In  developing  the 
attainment  and  ROP  SIPs  for  their 
nonattainment  areas,  states  relied  on 
this  memorandum  to  estimate  emission 
reductions  from  the  anticipated  national 
AIM  rule.  EPA  promulgated  the  final 
AIM  rule  in  September  1998,  codified  at 
40  CFR  part  59  subpart  D.  In  the 
preamble  to  EPA's  final  AIM  coatings 
regulation,  EPA  estimated  that  the 
regulation  will  result  in  20  percent 
reduction  of  nationwide  VC3C  emissions 
from  AIM  coatings  categories  (63  FR 
48855).  The  estimated  VOC  reductions 
from  the  final  AIM  rule  resulted  in  the 
same  level  as  those  estimated  in  the 
March  1995  EPA  policy  memorandimi. 

In  accordance  with  EPA's  final 
regulation,  states  have  assumed  a  20 
percent  reduction  from  AIM  coatings 
source  categories  in  their  attainment 
and  ROP  plans.  AIM  coatings 
manufectiirers  were  required  to  be  in 
compliance  with  the  final  regulation 
within  one  year  of  promulgation,  except 
for  certain  pesticide  formulations  which 
were  given  an  additional  year  to 
comply.  Thus  all  manufacturers  were 
required  to  comply,  at  the  latest,  by 
September  2000.  Industry  confirmed  in 
conunents  on  the  proposed  AIM  rule 
that  12  months  between  the  issuance  of 
the  final  rule  and  the  compliance 
deadline  would  be  sufficient  to  "use  up 
existing  label  stock"  and  "adjust 
inventories"  to  conform  to  the  rule  (63 
FR  48848,  September  11, 1998).  In 
addition,  EPA  determined  that,  after  the 
compliance  date,  the  volume  of 
nonconforming  products  would  be  very 
low  (less  than  one  percent)  and  would 
be  withdrawn  from  retail  shelves 
anyway.  Therefore,  EPA  believes  that 
compliant  coatings  were  in  use  by  the 
Fall  of  1999  with  full  reductions  to  be 
achieved  by  September  2000  and  that  it 
was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  in  their  SIPs. 

Autobody  Refinish  Coatings  Rule: 
Consistent  with  a  November  27, 1994 
EPA  policy  ^2.  many  states  claimed  a  37 


"  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  froni  the  Architectural  and 
Industrial  Maintenance  (AIM)  coating  Rules," 
March  22,  1995.  from  John  S.  Seitz.  director  Office 
of  air  Quality  Planning  and  Standards  to  Air 
Division  directors.  Regions  I-X. 

'2  "Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  rule  and  the 
Autobody  Refinishing  Rule."  November  29, 1994, 
)ohn  S.  Seitz.  Director  OAQPS.  to  Air  Division 
Directors,  Regions  I-X. 
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percent  reduction  from  this  source 
category  based  on  a  proposed  rule. 

However,  EPA's  final  rule,  "National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
Coatings,"  published  on  September  11, 
1998  (63  FR  48806),  did  not  regulate 
lacquer  topcoats  and  will  result  in  a 
smaller  emission  reduction  of  around  33 
percent  overall  nationwide.  The  37 
percent  emission  reduction  from  EPA's 
proposed  rule  was  an  estimate  of  the 
total  nationwide  emission  reduction. 
Since  this  number  is  an  overall  national 
average,  the  actual  reduction  achieved 
in  any  particular  area  could  vary 
depending  on  the  level  of  control  which 
afready  existed  in  the  area.  For  example, 
in  California  the  reduction  from  the 
national  rule  is  zero  because  California's 
rules  are  more  stringent  than  the 
national  rule.  In  the  proposed  rule,  the 
estimated  percentage  reduction  for  areas 
that  were  unregulated  before  the 
national  rule  was  about  40  percent. 
However  as  a  result  of  the  lacquer 
topcoat  exemption  added  between 
proposal  and  final  rule,  the  reduction  is 
now  estimated  to  be  36  percent  for 
previously  unregulated  areas.  Thus, 
most  previously  unregulated  areas  wiU 
need  to  make  up  the  approximately  1 
percent  difference  between  the  37 
percent  estimate  of  reductions  assumed 
by  states,  following  EPA  guidance  based 
on  the  proposal,  and  the  36  percent 
reduction  actually  achieved  by  the  final 
rule  for  previously  unregulated  areas. 
EPA's  best  estimate  of  the  reduction 
potential  of  the  final  rule  was  spelled 
out  in  a  September  19, 1996 
memorandum  entitled  "Emissions 
Calculations  for  the  Automobile 
Refinish  Coatings  Final  Rule"  bom 
Mark  Morris  to  Docket  No.  A-95-18. 

Consumer  Products  Rule:  Consistent 
with  a  June  22,  1995  EPA  guidance  ", 
states  claimed  a  20  percent  reduction 
from  this  source  category  based  on 
EPA's  proposed  rule.  The  final  rule, 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products,"  (63  FR  48819.  September  11, 
1998).  has  resulted  in  a  20  percent 
reduction  after  the  December  10, 1998 
compliance  date.  Moreover,  these 
reductions  largely  occurred  by  the  Fall 
of  1999.  In  the  consimier  products  rule, 
EPA  determined  and  the  consumer 
products  industry  concurred,  that  a 
significant  proportion  of  subject 
products  have  been  reformulated  in 
response  to  state  regulations  and  in 
anticipation  of  the  final  rule  (63  FR 


48819).  That  is,  industry  reformulated 
the  products  covered  by  the  consumer 
products  rule  in  advance  of  the  final 
rule.  Therefore,  EPA  beUeves  that 
complying  products  in  accordance  with 
the  rule  were  in  use  by  the  Fall  of  1999. 
It  was  appropriate  for  the  states  to  take 
credit  for  a  20  percent  emission 
reduction  for  the  consumer  products 
rule  in  their  SIPs. 

Comment  2:  We  received  comments 
that  EPA  should  not  approve 
Maryland's  attainment  demonstration 
because  Maryland  relied  upon  an  EPA 
guidance  memorandum  that  was  based 
upon  the  proposed  rulemaking's 
estimates  for  reductions  for  architectural 
and  industrial  maintenance  coatings. 

Response  2:  EPA's  March  22, 1995 
memorandum  ^*  allowed  states  to  claim 
a  20  percent  reduction  in  VOC 
emissions  from  the  AIM  coatings 
category  in  ROP  and  attainment  plans 
based  on  the  anticipated  promulgation 
of  a  national  AIM  coatings  rule.  In 
developing  the  attainment  and  ROP  SIPs 
for  thefr  nonattaimnent  areas,  states 
relied  on  this  memorandimi  to  estimate 
emission  reductions  from  the 
anticipated  national  AIM  rule.  EPA 
promulgated  the  final  AIM  rule  in 
September  1998,  codified  at  40  CFR  part 
59  subpart  D.  In  the  preamble  to  EPA's 
final  AIM  coatings  regulation,  EPA 
estimated  that  the  regulation  will  result 
in  20  percent  reduction  of  nationwide 
VOC  emissions  from  AIM  coatings 
categories  (63  FR  48855).  The  estimated 
VOC  reductions  from  the  final  AIM  rule 
resulted  in  the  same  level  as  those 
estimated  in  the  March  1995  EPA  policy 
memorandum.  In  accordance  with 
EPA's  final  regulation,  states  have 
correctly  assumed  a  20  percent 
reduction  boia  AIM  coatings  source 
categories  in  its  attainment  and  ROP 
plans.  The  basis  for  the  20  percent 
reductions  achieved  by  the  final  rule  is 
documented  in  the  rulemaking  docket 
for  the  AIM  coatings  final  rule  in  a 
memorandum  "VOC  Emissions 
Reductions  fittm  the  Final  National 
Architectural  Coatings  Rule"  from  Chris 
Sarsony,  ERG,  to  Linda  Herring,  U.  S. 
EPA.  dated  July  27. 1998  (docket  A-92- 
18.  item  number  IV-B-2). 

L.  Enforcement  of  Control  Programs 

Comment:  The  attainment 
demonstrations  do  not  clearly  set  out 
programs  for  enforcement  of  the  various 
control  strategies  relied  on  for  emission 
reduction  credit. 


"  "Regulatory  Schedule  for  Consumer  and 
Commercial  Products  under  section  183(e)  of  the 
Clean  Air  Act,"  June  22, 1995,  John  S.  Seitz. 
Director  OAQPS,  to  Air  Division  Directors.  Regions 
I-X. 


'♦"Credit  for  the  15  Percent  Rate-of-Progress 
Plans  for  Reductions  from  the  Architectural  and 
Industrial  Maintenance  (AIM)  Coating  Rules," 
March  22,  1995,  from  |ohn  S.  SeiU,  Director  Office 
of  Air  Quality  Planning  and  Standards  to  Air 
Division  Directors,  Regions  I-X. 


Response:  In  general,  state 
enforcement,  personnel  and  funding 
program  elements  are  contained  in  SIP 
revisions  previously  approved  by  EPA 
under  obligations  set  forth  in  section 
110(a)(2)(c)  of  the  Clean  Air  Act.  Once 
approved  by  the  EPA,  there  is  no  need 
for  states  to  re-adopt  and  resubmit  these 
programs  with  each  and  every  SIP 
revision  generally  required  by  other 
sections  of  the  Act.  Maryland  had 
previously  received  approval  of  their 
section  110(a)(2)  SIPs.  In  a  final 
rulemaking  action  published  on  March 
8,  1984  (49  FR  8610),  EPA  approved    • 
Maryland's  financial  and  manpower 
resource  commitments,  after  having 
proposed  approval  of  these 
commitments  on  February  3, 1983  (48 
FR  5048,  5052).  In  addition,  emission 
control  regulations  will  also  contain 
specific  enforcement  mechanisms,  such 
as  record  keeping  and  reporting 
requirements,  and  may  also  provide  for 
periodic  state  inspections  and  reviews 
of  the  affected  sources.  EPA's  review  of 
these  regulations  includes  review  of  the 
enforceability  of  the  regulations.  Rules 
that  are  not  enforceable  are  generally 
not  approved  by  EPA.  To  the  extent  that 
the  ozone  attainment  demonstration  and 
ROP  plan  depend  on  specific  state 
emission  control  regulations  these 
individual  regulations  have  undergone 
review  by  EPA  in  past  approval  actions. 

M.  Maryland's  NOx  Measures  Are  Not 
Approved 

Comment:  We  received  comments 
that  objected  to  crediting  the  attainment 
plan  with  reductions  from  measures  not 
approved  into  the  SIP.  The  comments 
specifically  mentioned  the  NOx  RACT 
rule  and  the  Phase  II  NOx  controls 
under  the  OTC  MOU.  We  also  received 
comments  on  these  programs  which 
stated  that  the  applicability  of  the  NOx 
RACT  requirement  should  extend  down 
to  sources  with  emissions  of  25  tons  per 
year  or  more. 

Response:  These  comments  ale  no 
longer  germane  to  the  Baltimore  area. 
On,  February  8,  2001,  EPA  fully 
approved  Maryland's  NOx  RACT  rule 
(66  FR  9522).  On  December  15,  2000, 
EPA  fully  approved  Maryland's  rule  that 
implements  the  Phase  n  controls  under 
the  OTC  MOU  to  control  NOx  (65  FR 
78416).  The  comment  regarding 
extending  the  applicability  of  RACT 
down  to  25  ton  per  year  sources  is  moot 
because  the  applicability  threshold  for 
NOx  RACT  in  Maryland's  SIP-approved 
rule  for  the  Baltimore  severe 
nonattainment  area  is  25  tons  per  year 
or  more  as  required  by  the  Act. 
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N.  Attainment  and  Post-1999  Rate  of 
Progress  Demonstration 

Comment:  One  commenter  claims  that 
the  plans  fail  to  demonstrate  emission 
reductions  of  3  percent  per  year  over 
each  3-year  period  between  November 
1999  and  November  2002;  and 
November  2002  and  November  2005; 
and  the  2-year  period  between 
November  2005  and  November  2007,  as 
required  by  42  U.S.C.  section 
7511a(c)(2)(B).  The  states  have  not  even 
attempted  to  demonstrate  compliance 
with  these  requirements,  and  EPA  has 
not  proposed  to  find  that  they  have  been 
met.  EPA  has  absolutely  no  authority  to 
waive  the  statutory  mandate  for  3 
percent  annual  reductions.  The  statute 
does  not  allow  EPA  to  use  the  NOx  SIP 
call  or  126  orders  as  an  excuse  for 
waiving  rate-of-progress  (ROP) 
deadlines.  The  statutory  ROT 
requirement  is  for  emission 
reductions — not  ambient  reductions. 
Emission  reductions  in  upwind  states 
do  not  waive  the  statutory  requirement 
for  3  percent  annual  emission 
reductions  within  the  downwind 
nonattainment  area. 

Response:  Under  no  condition  is  EPA 
waiving  the  statutory  requirement  for  3 
percent  annual  emission  reductions.  For 
many  areas,  EPA  did  not  propose 
approval  of  the  post-99  ROP 
demonstrations  at  the  same  time  as  EPA 
proposed  action  on  the  area's  attainment 
demonstration. 

On  August  6.  2001  (66  FR  40947), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  NPR  proposed  approval 
of  the  post  1996  ROP  plans  for 
milestone  years  1999.  2002  and  2005  for 
the  Baltimore  ozone  nonattainment  area 
submitted  by  the  State  of  Maryland  on 
December  24, 1997,  as  revised  on  April 
24, 1998,  August  18. 1998,  December  21, 
1999  and  December  28.  2000.  We 
received  no  comments  on  that  NPR. 
EPA  has  approved  Maryland's  rate  of 
progress  plan  for  this  area  for  all  years 
after  1996  through  the  attainment  year 
of  2005.  See  66  FR  49108.  September  26, 
2001. 

As  provided  in  EPA's  final  action  on 
the  Maryland's  ROP  plan  (66  FR  49108), 
the  state  is  relying  on  emission 
reductions  achieved  within  the 
Baltimore  area  from  fully  promulgated 
Federal  and  fully  adapted,  SlP-approvtil 
NOx  and  VOC  measures  for  meeting  the 
ROP  requirement. 

O.  Specific  Point  Source  Measures 

Comment  1:  We  received  comments 
in  response  to  the  December  16,  1999 
NPR  that  asserted  NOx  emission 
reduction  estimates  claimed  by 


Maryland  are  unreliable  for  Maryland's 
Phase  n  and  Phase  III  control  imder  the 
OTC  NOx  MOU.  The  comments  note 
that  in  February  1999,  a  Maryland  Court 
remanded  the  implementation  schedule 
in  Maryland's  regulation  and  thus  claim 
without  definitive  emission  reduction 
schedxiles  from  one  of  the  largest  NOx 
producing  utilities  in  the  state,  the  SIP 
reduction  estimates  are  unreliable. 

Response  1 :  Regarding  the  Phase  D 
reductions  under  the  OTC  NOx  MOU, 
Maryland  has  reached  settlement 
agreements  with  the  pertinent  utilities. 
"The  settlements  indicate  that  the 
estimated  NOx  reductions  projected  for 
the  years  2002  and  2005  will  not  be 
affected.  Maryland  has  provided  copies 
of  those  agreements  to  EPA.  EPA  fully 
approved  the  Maryland  NOx  Budget 
Rule  to  implement  the  Phase  n  controls 
as  a  SIP  revision.  See  65  FR  78416, 
December  15,  2000.  This  approval 
includes  these  agreements.  By  the  ozone 
season  of  the  year  2002,  imder  the  terms 
of  those  settlement  agreements,  both 
utilities  are  required  to  be  in 
compliance  with  the  Maryland's  NOx 
Budget  Program  imder  all 
circumstances. 

Regarding  the  Phase  III  reductions, 
EPA  disagrees  with  the  comments 
because  the  comments  were  based  upon 
a  Maryland  rule  has  been  superceded  by 
a  SIP  approved  rule  that  applies  to  all 
years  after  2003  and  that  contains  none 
of  the  alleged  defects  identified  in  the 
comments.  On  January  10,  2001,  EPA 
approved  Maryland's  SIP  to  address 
EPA's  NOx  SIP  Call  rule  into  the 
Maryland  SIP  (66  FR  1866).  This  rule 
requires  reductions  of  NOx  from  major 
stationary  sources  equivalent  to  EPA's 
NOx  SIP  Call  regulation  and  requires 
sources  to  achieve  compliance  with  the 
final  seasonal  NOx  allocations 
commencing  with  the  2003  ozone 
season.  This  rule  contains  no  provisions 
which  allow  sources  to  avoid 
compliance  in  the  event  that  the  NOx 
allowance  market  fails  to  materialize  or 
if  the  price  of  these  allowances  is 
unreasonable.  EPA  has  determined  that 
this  rule  substantively  provides  for  the 
NOx  reductions  that  Maryland  modeled 
in  their  local  scale  modeling  submitted 
to  EPA  in  support  of  Maryland's 
attainment  demonstration  for  the 
Baltimore  Area. 

Comment  2:  We  received  comments 
asserting  that  on  December  17, 1999, 
EPA  granted  section  126  petitions  filed 
by  four  states  to  reduce  ozone  through 
reductions  in  NOx  emissions  from  other 
states,  and  that  under  those  petitions, 
fifteen  (15)  facilities  located  in 
Maryland  will  have  to  reduce  NOx 
emissions  by  a  total  of  19,466  tons  by 
May  1,  2003.  The  comments  express 


concerns  about  the  accountability  of 
these  reductions  as  compared  to  those 
assumed  in  the  attainment 
demonstration.  The  comments  assert 
that  EPA's  decision  on  the  126  petitions 
will  clearly  change  state  and  Ozone 
Transport  Group  implementation 
schedules  and  should  be  addressed  by 
the  state  prior  to  SIP  approval. 

Response  2:  As  noted  in  the  December 
16,  1999  proposal,  Maryland's 
attainment  demonstration  plan  assumed 
NOx  reductions  consistent  with  those 
called  for  by  EPA's  NOx  SIP  Call.  In 
consideration  of  recent  court  decisions 
on  the  NOx  SIP  Call,  described  herein 
and  as  explained  in  EPA's  response  to 
comments  on  "Reliance  on  NOx  SIP 
Call  and  Tier  2  Modeling,"  EPA  believes 
it  is  appropriate  to  allow  states  to 
continue  to  assume  the  reductions  from 
the  NOx  SIP  Call.  The  fact  that  EPA  has 
granted  section  126  petitions  does  not 
remove  the  obligations  of  states  subject 
to  the  NOx  SIP  Call  to  reduce  NOx 
emissions  as  called  for  in  that  rule. 
Furthermore,  implementation  of  either 
the  section  126  rules  (described  in  the 
following  paragraphs)  or  the  NOx  SIP 
Call  achieves  emission  reductions  prior 
to  the  applicable  attainment  deadline, 
2005.  Under  recent  rulings  by  the  U.S. 
Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  both  the  126  rule  and 
the  NOx  SIP  Call  must  be  implemented 
early  in  the  ozone  season  in  2004. 
Therefore,  EPA  does  not  agree  that  there 
is  a  need  for  the  state  to  address  its 
implementation  schedule  in  light  of  the 
section  126  petition  action. 

On  August  14-15, 1997,  we  received 
petitions  submitted  individually  by 
eight  Northeastern  States  under  section 
126  of  the  CAA.  Each  petition  requested 
us  to  make  a  finding  that  sources  in 
certain  categories  of  stationary  sources 
in  upwind  states  emit  or  would  emit 
NOx  in  violation  of  the  prohibition  in 
section  110(a)(2)(D)(i)  on  emissions  that 
contribute  significantly  to 
nonattainment,  or  interfere  with 
maintenance,  in  the  petitioning  state. 
On  May  25, 1999,  we  promulgated  a 
final  rule  (May  1999  Rule)  determining 
that  portions  of  the  petitions  are 
approvable  under  the  one-hoiu*  and/or 
eight-hour  ozone  NAAQS  based  on  their 
technical  merit  (64  FR  28250).  Based  on 
the  affirmative  technical  determinations 
for  the  one-hour  ozone  NAAQS  made  in 
the  May  1999  Rule,  we  promulgated  a 
final  rule  o~  January  18,  2000  (January 
2000  Rule;  Jiaking  section  126  findings 
that  a  number  of  large  electric 
generating  units  (EGUs)  and  large 
industrial  boilers  and  turbines  named  in 
the  petitions  emit  in  violation  of  the 
CAA  prohibition  against  significantly 
contributing  to  nonattainment  or 
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maintenance  problems  in  the 
petitioning  states  (65  FR  2674).  In  the 
January  2000  Rule,  we  also  finalized  the 
Federal  NOx  Budget  Trading  Program  as 
the  control  remedy  for  sources  affected 
by  the  rule.  This  requirement  replaces 
the  default  remedy  in  the  May  1999 
Rule.  The  January  2000  Rule  establishes 
Federal  NOx  emissions  limits  that 
soiut:es  must  meet  through  a  cap-and- 
trade  program  by  May  1,  2003.  "The 
January  2000  rule  affects  sources  located 
in  the  District  of  Columbia,  Delaware, 
Maryland,  North  Carolina,  New  Jersey, 
Ohio,  Pennsylvania,  Virginia,  West 
Virginia,  and  parts  of  Indiana, 
Kentucky,  Michigan,  and  New  York.  All 
of  the  affected  soiuces  are  located  in 
states  that  are  subject  to  the  NOx  SIP 
Call. 

On  October  27,  1998  (63  FR  57356), 
EPA  promulgated  the  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
commonly  referred  to  as  the  NOx  SIP 
Call.  On  March  3,  2000,  the  D.C.  Circuit 
issued  its  decision  on  the  NOx  SIP  Call 
regarding  the  one-hour  ozone  NAAQS 
ruling  in  favor  of  EPA  on  all  the  major 
issues.  Michigan  v.  EPA,  supra.  On  June 
22,  2000,  the  Court  ordered  that  we 
allow  the  states  and  the  District  of 
Columbia  128  days  bom  Jime  22,  2000 
to  submit  their  Sffs.  Accordingly,  19 
states  and  the  District  of  Columbia  were 
required  to  submit  SIPs  in  response  to 
the  NOx  SIP  Call  by  October  30,  2000.15 
On  August  30,  2000,  the  D.C.  Circuit 
ordered  that  the  June  22,  2000  Order  be 
amended  to  extend  the  deadline  for 
implementation  of  the  NOx  SIP  Call 
from  May  1.  2003  to  May  31,  2004.  In 
a  separate  rulemaking,  we  are 
addressing  the  Court's  remand  of  the 
definition  of  electricity  generating  units, 
the  control  level  for  large  stationary 
internal  combustion  engines  and  the  SIP 
submittal  and  compliance  dates  for 
these  actions,- which  affect  less  than  10 
percent  of  the  total  emission  reductions 
called  for  by  the  NOx  SIP  Call. 

Fiuthermore,  as  noted  in  this 
document  in  response  to  the  previous 
comment  in  this  document,  Maryland 
has  a  state  regulation  in  place  to 
implement  the  SIP  Call  requirements. 
Tbis  State  rule  has  been  approved  into 
the  Maryland  SIP  and  requires 
compliance  commencing  May  1,  2003. 

Comment  3:  We  received  comments 
in  response  to  the  December  16, 1999 
NPR  asserting  that  the  NOx  Phase  WlJl 
emissions  reduction  estimates  asserted 


"October  30.  2000  is  the  first  business  day 
following  the  expiration  of  the  128-day  period. 


by  the  Maryland  Department  of  the 
Environment  are  unreliable  because  the 
NOx  trading  rule  may  not  work.  The 
comments  raise  the  following  concerns: 
If  a  NOx  allowance  market  "fails  to 
materialize"  or  if  the  price  of  these 
allowances  is  "unreasonable"  the  "safe 
harbor  provision"  will  allow  a  utility  to 
avoid  purchasing  credits.  Without 
definitive  emission  reduction  schedules 
from  one  of  the  largest  NOx  producing 
utilities  in  the  state,  the  SIP  reduction 
estimates  are  unreliable,  at  best,  and 
misleadingly  optimistic  at  worst.  There 
is  no  guarantee  that  the  OTC  NOx 
Budget  Program  will  function  and 
achieve  its  emissions  target.  The  price  of 
allowances  may  be  prohibitively  high 
allowing  Maryland  sources  to  avoid 
purchasing  credits. 

Response  3:  EPA  disagrees  with  the 
comments  and  maintains  that  cap-and- 
trade  programs  are  an  effective  remedy 
for  achieving  emissions  reductions  in  a 
cost-effective  manner.  Under  cap-and- 
trade  programs,  total  emissions  are 
limited  at  the  regional  level.  Sources  are 
then  given  individual  emissions  limits 
expressed  in  the  form  of  allowances, 
i.e.,  tradable  permits  equal  to  one  ton  of 
NOx.  A  source  has  the  option  of 
reducing  its  emissions  to  or  beyond  its 
initial  allowance  level  or  of  reducing  to 
less  than  its  initial  allocation  level  and 
purchasing  allowances  &t}m  another 
source.  Regardless  of  the  compliance 
strategy  a  source  employs,  the 
environmental  integrity  of  the  program 
and  of  the  emissions  reductions  remain 
intact  because  the  total  number  of 
allowances  remains  capped.  Every 
allowance  available  on  the  allowance 
market  represents  a  ton  of  NOx  another 
plant  did  not  emit. 

The  Acid  Rain  Program  is  a  similar 
cap-and-trade  program  which  has  been 
in  effect  since  1995.  Each  year  since 
1995,  emissions  have  been  reduced 
beyond  the  required  level  and  sources 
have  achieved  100  percent  compliance. 
The  experience  of  the  Acid  Rain 
Program  has  been  that  the  larger,  higher 
emitting  units  reduced  the  most  because 
they  had  the  most  cost-effective 
reductions  to  make. 

Regarding  comments  that  the  OTC 
NOx  Budget  Program  will  fail  to 
function  and  achieve  its  emissions 
target,  EPA  disagrees  for  the  following 
reasons:  In  1999,  the  initial  year  of  the 
Phase  II,  the  OTC  NOx  Budget  Program 
was  a  success.  According  to  EPA's  OTC 
NOx  compliance  report,  99  percent  of 
the  soinces  achieved  full  compliance. 
Furthermore,  sources  in  the  OTC  over 
controlled  during  the  1999  ozone 
season,  reducing  their  emissions  20 
percent  beyond  the  required  control 
level.  These  allowances  may  be  traded 


on  the  allowances  market  in  future  years 
and  used  for  compliance. 

Moreover,  a  viable  NOx  allowances 
market  was  created;  during  the  1 5 
months  between  the  onset  of  allowance 
trading  and  1999  reconciliation 
(December  30.  1999),  138,790 
allowances  were  transferred.  Of  these 
transactions,  EPA  estimated  that  nearly 
40  percent  of  them  (53,563)  were 
transferred  between  non-affiliated 
parties.  Over  28  percent  of  the 
allowances  traded  were  future  year 
allowances  (2000-2002  vintage  years) 
not  available  for  compliance  in  1999; 
another  indication  that  the  NOx 
allowance  market  is  strong. 

EPA  notes  that  the  concerns  about  the 
price  of  allowances  did  not  materialize. 
During  the  first  year  of  the  OTC  NOx 
Budget  Program,  there  was  significant 
price  volatility.  Before  the  start  of  the 
program  allowance  prices  generally 
fluctuated  between  $1500  and  $3000 
and  peaked  at  $7500/ton  in  February, 
1999.  However,  once  it  became  apparent 
that  there  would  be  more  than  enough 
allowances  available  for  compliance  in 
1999,  allowance  prices  dropped 
steadily.  Since  October  1999,  the  prices 
have  been  more  or  less  steady  at  $600- 
$800  a  ton.  As  the  second  control  period 
begins,  there  is  no  indication  that  either 
allowance  prices  or  price  volatility  are 
on  the  rise  again. 

P.  Specific  Area  and  Mobile  Source 
Measures 

Comment  1 :  We  received  comments 
asserting  that  Maryland  appears  to  have 
relied  upon  an  EPA  memorandum  dated 
November  28,  1994  when  calculating 
emission  reduction  credits  for  control 
measures  for  nonroad  small  gasoline 
engines  (NSGE).  The  comments  state 
that  because  the  NSGE  Phase  II  rules 
were  not  published  until  1998,  the 
accuracy  of  the  emissions  reductions 
anticipated  in  the  1994  guidance  is 
questionable  and  that  the  memorandum 
upon  which  MDE  appears  to  have  relied 
suggests  that  states  include  a  safety 
margin  in  their  emission  reduction 
estimates  for  NSGE.  The  comments 
conclude  that  there  is  no  evidence  in 
the  SIP  that  MDE  incorporated  a  safety 
margin  into  the  reductions. 

Response  1 :  The  State  of  Maryland 
acted  consistent  with  guidance  provided 
by  EPA.  However,  in  a  December  28,  . 
2000  revision,  Maryland  updated  its 
attainment  demonstration  and  ROP 
plans  to  include  the  benefits  expected  to 
accrue  from  the  final  Federal  rules  and 
thus  is  no  longer  relying  on  the 
guidance  cited  by  the  comments  when 
determining  the  benefits  for  the  Federal 
NSGE  rule.  (The  cited  guidance  does 
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provide  guidance  based  upon  final  rules 
for  one  category  of  nonroad  sources.) 

Comment  2:  We  received  comments 
asserting  that  Maryland  needs  to 
produce  up-to-date  emissions  reduction 
calculations  for  surface  cleaning/ 
degreasing  and  automobile  refinishing. 
The  comments  claim  that  the  MDE 
asserts  that  new  state  rules  for  these 
source  categories  will  result  in  70 
percent  and  45  percent  reductions  in 
VOC  from  degreasing  and  automobile 
refinishing  products,  respectively  and 
that  these  claims  are  not  supported  with 
reliable  data  and  it  is  impossible  for  the 
public  to  evaluate  the  reliability  of  these 
predictions. 

Response  2:  The  Maryland  degreasing 
regulation  went  beyond  the  draft-CTG 
requirements  (which  are  estimated  to  be 
around  60  percent  reduction)  and  so 
should  generate  deeper  reductions  when 
compared  to  reductions  anticipated 
from  the  CTG.  EPA  estimates  the 
efficiency  of  the  automobile  refinishing 
national  rule  to  be  around  36  percent  in 
areas  which  did  not  previously  have  a 
rule.  Maryland's  autobody  reductions 
are  based  upon  a  its  state  rule  which  has 
its  own  state  limits  and  additional 
requirements  such  as  application 
equipment  requirements  as  discussed  in 
a  previous  response  to  previous 
comment  in  Section  D.K.      | 

Q.  Measures  for  the  One-Hour  NAAQS 
and  for  Progress  Requirements  Toward 
the  Eight-Hour  NAAQS 

Comment:  One  commenter  notes  that 
EPA  has  been  working  toward 
promulgation  of  a  revised  eight-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  because  the 
Administrator  deemed  attaining  the 


one-hour  ozone  NAAQS  is  not  adequate 
to  protect  public  health.  Therefore,  EPA 
must  ensure  that  measures  be 
implemented  now  that  will  be  sufficient 
to  meet  the  one-hour  standard  and  that 
make  as  much  progress  toward 
implementing  the  eight-hour  ozone 
standard  as  the  requirements  of  the  CAA 
and  implementing  regulations  allow. 

Response:  The  one-hour  standard 
remains  in  effect  for  all  of  these  areas 
and  the  SIPs  that  have  been  submitted 
are  for  the  purpose  of  achieving  that 
NAAQS.  Congress  has  provided  the 
states  with  the  authori^  to  choose  the 
measures  necessary  to  attain  the 
NAAQS  and  EPA  cannot  second  guess 
the  states'  choice  if  EPA  determines  that 
the  SIP  meets  the  requirements  of  the 
CAA.  EPA  believes  that  the  SIPs  for  the 
severe  areas  meet  the  requirements  for 
attainment  demonstrations  for  the  one- 
hour  standard  and  thus,  could  not 
disapprove  them  even  if  EPA  believed 
other  control  requirements  might  be 
more  effective  for  attaining  the  eight- 
hour  standard.  However,  EPA  generally 
believes  that  emission  controls 
implemented  to  attain  the  one-hour 
ozone  standard  will  be  beneficial 
towards  attainment  of  the  eight-hour 
ozone  standard  as  well.  This  is 
particularly  true  regarding  the 
implementation  of  NOx  emission 
controls  resulting  from  EPA's  NOx  SIP 
Call. 

Finally,  EPA  notes  that  although  the 
eight-hour  ozone  standard  has  been 
adopted  by  EPA,  implementation  of  this 
standard  has  been  delayed  while  certain . 
aspects  of  the  standard  remain  before 
the  United  States  Circuit  Court  of 
Appeals.  The  states  and  EPA  have  yet  to 


define  the  eight-hour  ozone 
nonattainment  areas  and  EPA  has  yet  to 
issue  guidance  and  requirements  for  the 
implementation  of  the  eight-hoiu'  ozone 
standard. 

m.  Final  Action 

A.  Attainment  Demonstration 

EPA  is  fully  approving  Maryland's 
one-hour  ozone  attainment 
demonstration  SIP  revision  for  the 
Baltimore  area  which  was  submitted  on 
April  29, 1998,  and  revised  on  August 
18, 1998,  December  21, 1999,  December 
28,  2000,  and  August  20,  2001  including 
its  analysis  and  determination  of  RACM. 

B.  Commitments 

EPA  is  approving  the  enforceable 
commitments  made  to  the  Maryland's 
attainment  plan  for  the  Baltimore  severe 
ozone  nonattainment  area,  which  were 
submitted  on  December  28,  2000.  The 
enforceable  commitments  are  to: 

(1)  Submit  measures  by  October  31, 
2001  for  additional  emission  reductions 
necessary  for  attainment  in  the 
attainment  demonstration  test,  and  to 
revise  the  SIP  and  motor  vehicle 
emissions  budgets  by  October  31,  2001 
if  the  additional  measures  affect  the 
motor  vehicle  emissions  inventory, 

(2)  Revise  the  SIP  and  motor  vehicle 
emission  budgets  using  MOBILE6 
within  one  year  after  it  is  issued,  and 

(3)  Perform  a  mid-course  review  by 
December  31,  2003. 

C.  Mobile  Budgets  of  the  Attainment 
Plan  for  the  Baltimore  Area 

EPA  is  approving  the  following 
mobile  budgets  of  the  Baltimore  area 
2005  attaiiunent  plan: 


Transportation  Conformity  Budgets  for  the  Baltimore  Area 

Type  of  control  strategy  SIP 

Year 

VOC 
(IPO) 

NOx 

(TPDl 

Effective  date  of  adequacy  determination 

Attainment  Demonstration i. 

2005 

45.5 

96.9 

July  20,  2001.  (See  66  FR  35421.  published  July  5, 
2001). 

We  are  only  approving  the  attainment 
demonstration  and  its  current  budgets 
because  Maryland  has  provided  an 
enforceable  commitment  to  revise  the 
budgets  using  the  MOBILE6  model 
within  one  year  of  EPA's  release  of  that 
model.  Therefore,  we  are  limiting  the 
duration  of  our  approval  of  the  current 
budgets  only  until  such  time  as  the 
revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 


Similarly,  EPA  is  only  approving  the 
2005  attaiimient  demonstration  and  its 
currents  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
submit  new  budgets  as  a  revision  to  the 
attainment  SIP  consistent  with  any  new 
measures  submitted  to  fill  any  shortfall, 
if  the  new  additional  control  measures 
affect  on-road  motor  vehicle  emissions. 
Therefore,  EPA  is  limiting  the  duration 
of  its  approval  of  the  current  budgets 
only  until  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 


approving  for  conformity  purposes  for 
the  time  being. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
''Actions  Concerning  regulations  That 
significantly  Affect  Energy  Supply, 
Distribution,  or  Use'  (66  FR  28355,  May 
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22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  ef  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Ck>vemment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi"om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 


It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  Note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  (General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  (General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  the 
ozone  attainment  demonstration  SIP 
revision  for  the  Baltimore  severe 
nonattainment  area  submitted  by  the 
Maryland  Department  of  the 
Environment  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2).) 


List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovemmeatal  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  15,  2001. 
lames  W.  Newsom, 

.Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1076  is  amended  by 
adding  paragraphs  (k)  and  (1)  to  read  as 
follows: 

§  52.1 076    Control  strategy  plans  for 
attainment  and  rate-of -progress:  ozone. 

***** 

(k)  EPA  approves  the  attainment 
demonstration  for  the  Baltimore  area 
submitted  as  a  revision  to  the  State 
Implementation  Plan  by  the  Maryland 
Department  of  the  Environment  on 
April  29. 1998.  August  18.  1998, 
December  21.  1999.  December  28.  2000, 
and  August  20.  2001  including  its 
RACM  analysis  and  determination.  EPA 
is  also  approving  the  revised 
enforceable  commitments  made  to  the 
attainment  plan  for  the  Baltimore  severe 
ozone  nonattainment  area  which  were 
submitted  on  December  28.  2000.  The 
enforceable  commitments  are  to  submit 
measures  by  October  31,  2001  for 
additional  emission  reductions  as 
required  in  the  attainment 
demonstration  test,  and  to  revise  the  SIP 
and  motor  vehicle  emissions  budgets  by 
October  31,  2001  if  the  additional 
measures  affect  the  motor  vehicle 
emissions  inventory;  to  revise  the  SIP 
and  motor  vehicle  emission  budgets 
using  MOBILE6  within  one  year  after  it 
is  issued:  and  to  perform  a  mid-course 
review  by  December  31,  2003. 

(1)  EPA  approves  the  following  mobile 
budgets  of  the  Baltimore  area  attainment 
plan: 


Transportation  Conformity  Budgets  for  the  Baltimore  Area 

Type  of  control  strategy  SIP 

Year 

VOC 
(TPD) 

NOx 
(TPD) 

Effective  date  of  adequacy  detemiination. 

Attainment  Demonstration 

2005 

45.5 

96.9 

July  20,  2001.  (See  66  FR  35421.  published  July  5. 
2001). 
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(1)  We  are  only  approving  the 
attainment  demonstration  and  its 
current  budgets  because  Maryland  has 
provided  an  enforceable  commitment  to 
revise  the  budgets  using  the  MOBILE6 
model  within  one  year  of  EPA's  release 
of  that  model.  Therefore,  we  are  limiting 
the  divation  of  our  approval  of  the 
oirrent  budgets  only  until  such  time  as 
the  revised  budgets  are  found  adequate. 
Those  revised  budgets  will  be  more 
appropriate  than  the  budgets  we  are 
approving  for  conformity  purposes  for 
the  time  being. 

(2)  Similarly,  EPA  is  only  approving 
the  2005  attainment  demonstration  and 
its  currents  budgets  because  Maryland 
has  provided  an  enforceable 
commitment  to  submit  new  budgets  as 
a  revision  to  the  attainment  SIP 
consistent  with  any  new  measures 
submitted  to  fill  any  shortfall,  if  the  new 
additional  control  measures  affect  on- 
road  motor  vehicle  emissions. 
Therefore,  EPA  is  limiting  the  d\iration 
of  its  approval  of  the  current  budgets 
only  imtil  such  time  as  any  such  revised 
budgets  are  found  adequate.  Those 
revised  budgets  will  be  more 
appropriate  than  the  budgets  EPA  is 
approving  for  conformity  purposes  for 
the  time  being. 
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ENVIRONMENTAL  PROTECTION 
AGENCY  . 

40  CFR  Part  52 
[TX-12»-1-7471a;  FRL-7091-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Control 
of  Air  Pollution  from  Volatile  Organic 
Compounds,  Solvent  Using  Processes, 
SurfMe  Coating  Processes,  Aerospace 
Manufacturing  and  Rework  Operations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  taking  direct  final 
action  on  revisions  to  the  Texas  State 
Implementation  Plan  (SIP).  These 
revisions  concern  Control  of  Air 
Pollution  from  Volatile  Orgamc 
Compounds  (VOC),  Solvent  Using 
Processes,  Surface  Coating  Processes, 
Aerospace  Manufacturing  and  Rework 
Operations.  The  EPA  is  approving  these 
revisions  to  regulate  emissions  of  VCX^ 
in  accordance  with  the  requirements  of 
the  Federal  Clean  Air  Act  (the  Act).  The 
EPA  is  approving  these  revisions  as 
meeting  the  Reasonably  Available 
Control  Technology  (RACD 


requirements  under  the  provisions  of 
the  Act.  The  EPA  is  also  removing  three 
site-specific  alternate  RACT  (ARACT) 
determinations  from  the  Texas  SIP, 
since  the  VCK]  revisions  we  are 
approving  today  into  the  Texas  SEP  are 
now  RACT  for  the  three  sites. 
DATES:  This  rule  is  effective  on 
December  31.  2001  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  29,  2001.  If  EPA 
receives  such  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PI>-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alan  Shar,  Air  Planning  Section  (6PI>- 
L),  EPA  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-6691. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  What  action  is  EPA  taking? 

2.  Where  can  I  firid  EPA  guidelines  for 
Aerospace  Manufacturing  and  Rework 
Operations? 

3.  What  Is  a  Control  Techniques  Guideline 
(CTG)? 

4.  What  Is  the  Aerospace  CTG? 

5.  Why  do  we  regulate  VCXDs? 

6.  Why  is  Texas  adopting  the  EPA's 
guidelines  for  the  Aerospace 
Manufacturing  and  Rework  Operations? 

7.  Will  these  changes  meet  the  Act's  RACT 
requirements? 

8.  What  is  a  State  Implementation  Plan? 

9.  What  is  the  Federal  approval  process  for 
a  SIP? 

10.  What  does  Federal  approval  of  a  SIP 
mean  to  me? 

11.  What  areas  in  Texas  will  these  rules 
affect? 

Throughout  this  document  "we,"  "us," 
and  "our"  means  EPA. 

1.  What  Action  Is  EPA  Taking? 

On  July  13,  2000,  the  Governor  of 
Texas  submitted  a  revised  Chapter  115, 


"Control  of  Air  Pollution  From  Volatile 
Organic  Compounds,"  as  a  revision  to 
the  SIP.  The  July  13,  2000,  SIP  submittal 
concerned  Solvent  Using  Processes, 
Surface  Coating  Processes,  Aerospace 
Manufacturing  and  Rework  Operations. 
The  Governor  also  requested  that  the 
revised  Chapter  115  replace  three  site- 
specific  ARACT  determinations  EPA 
previously  approved  as  part  of  the  Texas 
SIP. 

On  March  27, 1998,  EPA  amended  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
final  rule  and  released  the  final  CTG 
Dociunent  for  Aerospace  Manufactiu-ing 
and  Rework  Facilities.  See  63  FR  15006. 
The  EPA  released  the  draft  CTG  for  this 
source  category  at  the  same  time  as  we 
proposed  to  amend  the  NESHAP  for 
Aerospace  Manufactiuing  and  Rework 
Facilities.  See  61  FR  55842,  published 
October  29, 1996.  Earlier,  we  had 
established  the  final  NESHAP  standards 
for  Aerospace  Manufactxuing  and 
Rework  Facilities.  See  60  FR  45948, 
published  on  September  1, 1995. 

On  January  20, 1994,  we  approved  an 
Alternate  Reasonably  Available  Control 
Technology  (ARACT)  demonstration  for 
Air  Force  Plant  4,  operated  by  the 
Lockheed  Corporation  of  Fort  Worth, 
Texas.  See  59  FR  2991. 

On  May  30. 1997,  we  approved  an 
ARACT  demonstration  for  Bell 
Helicopter  Textron,  Incorporated;  Bell 
Plant  1  Facility  of  Fort  Worth,  Texas. 
See  62  FR  29297. 

On  February  9, 1998,  we  approved  an 
ARACT  demonstration  for  Raytheon  TI 
Systems,  Inc.,  (RTIS)  of  Dallas.  Texas. 
See  63  FR  6491. 

The  final  NESHAP  rule  revision  and 
the  CTG  document  for  Aerospace 
Manufacturing  and  Rework  Operations, 
as  published  on  March  27, 1998,  are 
more  comprehensive  and  detailed  than 
the  existing  SIP  approved  ARACTs  for 
these  companies. 

The  TNRCC  has  incorporated  the 
contents  of  the  Aerospace 
Manufactiu-ing  and  Rework  Operations' 
CTG  into  Chapter  115,  and  is  requesting 
that  EPA  remove  the  existing  SIP 
ARACTs  for  the  three  Aerospace 
Manufacturing  and  Rework  companies 
bova  the  approved  Texas  SIP,  and 
replace  them  with  the  revised  Chapter 
115  rules. 

The  State  also  made  non-substantive 
revisions  to  the  Chapter  115  rules,  e.g., 
substituting  federal  definitions.  The 
following  Table  contains  title  of  the 
rule,  rule's  log  number,  and  a  summary 
of  the  affected  sections,  under  the 
proposed  rule  revision. 
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Table  L— Log  Number,  Title,  and  Affected  Sections  of  the  Rule 

• 

Rule  log  No. 

Title 

Affected  sections 

1999-023-115-AI  

Surface  Coating 

115.420  Surface  Coating  Definitions. 

115.421  Emission  Specification. 

1 1 5.422    Control  Requirements. . 

115.423    Alternate  Control  Requirements. 

115.424    Inspection  Requirements. 

115.425    Testing  Requirements 

115.426    Monitoring     and     Recordkeeping     Require- 

iTwnts. 

115.427    Exemptions. 

1 1 5.429    Counties  arxl  Compliance  Schedules. 

We  are  approving  revisions  to  the 
Texas  SIP  concerning  control  of  VOC 
emissions  from  Surface  Coating 
Processes,  Aerospace  Manufactiu'ing 
and  Rework  Operations.  We  are 
approving  the  rule  revisions  under 
sections  110(k){3)  and  183(b)(3)  of  the 
Act,  as  meeting  the  RACT  requirements 
imder  section  182(b)(2)  of  the  Act.  We 
are  of  the  opinion  that  these  rule 
revisions  will  reduce  the  aggregate  VOC 
emissions,  and  are  consistent  with  our 
CTGs  and  other  applicable  RACT 
guidance.  Therefore,  we  are  removing 
from  the  Texas  SIP,  the  ARACTS  for 
Lockheed  Air  Force  Plant  4,  Bell 
Helicopter  Textron  Plant  1,  and 
Raytheon  Tl  Systems.  These  three 
sources  will  now,  for  purposes  of 
federal  enforcement  under  the  Texas 
SIP,  be  subject  to  the  requirements  of 
the  SlP-approved  Chapter  115.  rather 
than  the  previously  approved  ARACT 
determinations.  For  more  information 
on  this  SIP  revision  and  our  evaluation, 
please  refer  to  our  Technical  Support 
Document  (TSD)  dated  November  2000. 

2.  Where  Can  I  Find  EPA  Guidelines  for 
Aerospace  Manufacturing  and  Rework 
Operations? 

You  can  find  our  gwdelines  on 
Aerospace  Manufacturing  and  Rework 
Operations  in  63  FR  15006,  published 
on  March  27. 1998.  We  have  attached  a 
copy  of  this  document  with  our  TSD 
dated  July  2001. 

3.  What  Is  a  CTG? 

A  CTG  is  an  EPA  document  that 
establishes  a  "presumptive  norm"  for 
RAST  for  a  specific  VOC  source 
category.  Under  the  pre-amended  Act, 
EPA  issued  CTG  documents  for  29 
categories  of  VOC  sources.  Section  183 
of  the  amended  Act  requires  that  EPA 
issue  13  new  CTGs.  Appendix  E  of  the 
General  Preamble  of  Title  I  (57  FR 
18077)  lists  the  categories  for  which 
EPA  plans  to  issue  new  CTGs. 

4.  What  Is  the  Aerospace  CTG? 

We  issued  a  CTG  pursuant  to  section 
183  to  reduce  VOC  emissions  from 


aerospace  coatings  and  solvents  on 
March  27, 1998.  See  63  FR  15006.  This 
CTG  applies  to  aerospace  coating 
operations  with  the  minimum  potential 
to  emit  of  50  tons  per  year  (tpy)  of  VOC. 
This  CTG  addresses  RACT  for  control  of 
VOC  emissions  from  aerospace  and 
rework  facilities.  Emission  limits  for 
processes  also  addressed  in  the  final 
revised  NESHAP  are  identical  to  the 
NESHAP  limits. 

5.  Why  Do  We  Regulate  VOCs? 

Oxygen  in  the  atmosphere  reacts  with 
VOCs  and  Oxides  of  Nitrogen  to  form 
ozone,  a  key  component  of  urban  smog. 
Inhaling  even  low  levels  of  ozone  can 
trigger  a  variety  of  health  problems 
including  chest  pains,  coughing,  nausea, 
throat  irritation,  and  congestion.  It  also 
can  worsen  bronchitis  and  asthma. 
Exposure  to  ozone  can  also  reduce  lung 
capacity  in  healthy  adults. 

6.  Why  Is  Texas  Adopting  EPA's 
Guidelines  for  the  Aerospace 
Manufacturing  and  Rework 
Operations? 

Texas  adopted  EPA's  guidelines  for 
the  Aerospace  Manufacttuing  and 
Rework  Operations  into  its  Chapter  115 
rules,  because  (1)  oui  guidelines  are 
more  comprehensive  and  detailed  than 
the  existing  SIP  approved  ARACTs  for 
Aerospace  Manufacturing  and  Rework 
Operations,  and  (2)  those  companies 
with  a  SIP-approved  ARACT 
determination  will  not  have  to  comply 
with  two  different  sets  of  regulations, 
i.e.,  the  SIP's  ARACT  requirements 
versus  the  NESHAP  rule,  for  their 
surface  coating  processes. 

For  detailed  evaluation  of  the  specific 
provisions  of  this  rule  revision,  please 
see  our  TSD  dated  November  2000. 

7.  Will  These  Changes  Meet  the  Act's 
RACT  Requirements? 

Yes,  the  new  aerospace  rules  and  the 
non-substantive,  administrative  changes 
will  continue  to  meet  the  RACT 
requirements,  because  they  will  (1) 
delete  and  remove  unnecessary 
requirements,  (2)  reduce  confusion,  (3) 


streamline  regulations,  (4)  improve 
applicability  determination,  and  (5) 
enhance  compliance  determination  for 
enforcement  purposes.  They  are 
consistent  with  EPA's  CTGs  and  other 
RACT  guidance.  For  these  reasons  we 
are  approving  the  proposed  rule 
revisions  into  the  Texas  SIP. 

8.  What  Is  a  State  Implementation 
Flan? 

Section  110  of  the  Act  requires  States 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  State  air 
quality  meets  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  that  EPA 
has  established.  Under  section  109  of 
the  Act,  EPA  established  the  NAAQS  to 
protect  public  health.  The  NAAQS 
address  six  criteria  pollutants.  These 
criteria  pollutants  are:  carbon 
monoxide,  nitrogen  dioxide,  ozone, 
lead,  particulate  matter,  and  sulfur 
dioxide. 

Each  Stat6  may  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
federally  enforceable  SIP.  Each  State  has 
a  SIP  designed  to  protect  air  quality. 
These  SIPs  can  be  extensive,  containing 
State  regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

9.  What  Is  the  Federal  Approval 
Process  for  a  SIP? 

When  a  State  wants  to  incorporate  its 
regulations  into  the  federally 
enforceable  SIP,  the  State  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
includes  a  public  notice,  a  public 
hearing,  a  public  comment  period,  and 
a  formal  adoption  by  a  state-authorized 
rulemaking  body. 

Once  a  State  adopts  a  rule,  regulation, 
or  control  strategy,  the  State  may  submit 
the  adopted  provisions  to  us  and  request 
that  we  include  these  provisions  in  the 
federally  enforceable  SIP.  We  must  then 
decide  on  an  appropriate  Federal  action. 


I 
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provide  public  notice  on  this  action, 
and  seek  additional  public  comnfent 
regarding  this  action.  If  we  receive 
adverse  comments,  we  must  address 
them  prior  to  a  final  action. 

Under  section  110  of  the  Act,  when 
we  approve  all  State  regulations  and 
supporting  information,  those  State 
regulations  and  supporting  information 
become  a  part  of  the  federally  approved 
SIP.  You  can  find  records  of  these  SIP 
actions  in  the  Code  of  Federal 
Regulations  at  Title  40,  part  52,  entitled 
"Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  State 
regulations  that  we  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  we  have  approved  a 
given  State  regulation  with  a  specific 
effective  date.  | 

10.  What  Does  Federal  Approval  of  a 
SIP  Mean  to  Me? 

A  State  may  enforce  State  regulations 
before  and  after  we  incorporate  those 
regulations  into  a  federally  approved 
SIP.  After  we  incorporate  those 
regulations  into  a  federally  approved 
SIP,  EPA  has  the  authority  to  take      . 
enforcement  action  against  violators  of 
these  regulations.  Citizens  have  also 
legal  recourse  to  address  violations  as 
described  in  section  304  of  the  Act. 

11.  What  Areas  in  Texas  Will  These 
Rules  Affect? 

These  rules  will  affect  the  companies 
with  siuiace  coatings  associated  with 
the  Aerospace  Manufactiuing  and 
Rework  Operations  within  the  State  of 
Texas  that  have  a  potential  to  emit  at 
least  50  tpy  of  VOCs;  specifically.  Bell 
Helicopter  Textron,  Rajrtheon  TI 
Systems,  Inc.,  and  Lockheed 
Corporation,  which  are  in  the  Dallas/ 
Fort  Worth  1-hoiu'  ozone  nonattainment 
area.  If  you  are  one  of  such  companies, 
you  need  to  refer  to  these  rules  to  find 
out  if  and  how  these  rules  will  affect 
you. 

Final  Action  | 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  received.  This 
rule  will  be  effective  on  December  31, 
2001  without  further  notice  imless  we 
receive  adverse  comment  by  November 
29.  2001.  If  EPA  receives  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 


informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  xmder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L  104-4).  This  rule  also  does  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  goverrunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 


standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  Note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  December  31,  2001 
unless  EPA  receives  adverse  written 
comments  by  November  29,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
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challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)oftheAct.) 

List  of  Subjects  in  40  CFR  Part  52   . 

Enviroimiental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  October  10,  2001. 
Gregg  A.  Cooke, 
Regional  Administrator,  Re^on  6. 

40  CFR  part  52  is  amended  as  follows: 


PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  SS— Texas 

2.  In  §  52.2270  the  table  in  paragraph 
(c)  is  amended  under  Chapter  115, 
Subchapter  E,  by  removing  the  entry  for 
"Section  115.421  to  115.429"  and 
adding  in  its  place  a  new  heading 
"Division  2:  Surface  Coating  Processes" 
and  individual  entries  for  Sections 


115.420,  115.421,  115.422,  115.423, 
115.424, 115.425.  115.426.  115.427.  and 
115.429  to  read  as  follows: 

§52.2270    Identification  of  plan. 


(0 


EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/Subject 


State  sutxnittal/approval 
date 


EPA  approval  date  Explanation 


Chapter  115  (Reg  5) — Control  of  Air  Pollution  from  Volatile  Organic  Conipounds 


Subchapter  E:  Solvent-Using  Processes 


Division  2:  Surface  Coating  Processes 


Section  115.420 
Section  115.421 
Section  115.422 
Section  115.423 
Section  115.424 
Section  115.425 
Section  115.426 

Section  115.427 
Section  115.429 


Surface  Coating  Definitions 

Emission  Specifications 

Control  Requirements 

Alternate  Control  Requirements  .... 

Inspection  Requirements  

Testing  Requirements 

Monitoring  and  Recordkeeping  Re- 
quirements. 

Exemptions  

Counties  and  Compliance  Sched- 
ules. 


June  29.  2000 October  29,  2001 

June  29,  2000 October  29,  2001 

June  29,  2000 October  29,  2001 

June  29,  2000 October  29,  2001 

June  29,  2000 October  29.  2001 

June  29,  2000 October  29,  2001 

June  29,  2000 October  29,  2001 

June  29,  2000 October  29,  2001 

June  29,  2000 October  29,  2001 


3.  Section  52.2299  is  amended  by 
adding  a  new  paragraph  (c)(121)  to  read 
as  follows: 

§52.2299    Original  idantiflcation  of  plan 
section. 


(O*  *  * 

(121)  Revisions  submitted  by  the 
Governor  on  July  13,  2000,  that  remove 
approval  of  the  Alternate  Reasonably 
Available  Control  Technology  (ARACT) 
for  Lockheed  Corporation,  Bell 
Helicopter  Textron,  Incorporated;  Bell 
Plant  1,  and  Raytheon  TI  Systems,  Inc., 
(RTIS). 

[FR  Doc.  01-27107  Filed  10-29-01;  8:45  am] 
BiujMOCooe  6sao-so-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4188;  FRL-7090-1] 

Approval  and  Promulgation  of  Air 
Quality  Imptemantation  Plana; 
Pannsytvanla;  VOC  and  NOx  RACT 
Datarmlnationa  for  14  Individual 
Sourcas  in  tha  Pttiladalphia- 
Wlhnlngton-Tranton  Araa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  taking  Hnal  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Peimsylvania 


Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  fourteen  major  sources  of 
volatile  organic  compounds  (VOC)  and/ 
or  nitrogen  oxides  (  NOx).  These  sources 
are  located  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattaiiunent  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  the  SIP  in  accordance  with  the  Clean 
Air  Act  (CAA  or  the  Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  14,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
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InformatioD  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink  (215)  814-2014  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  December  7, 1998,  February  2, 
1999,  April  20, 1999,  March  23,  2001 
(two  separate  submissions),  and  July  5, 
2001,  PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  to  establish  and 
impose  RACT  for  several  sources  of 
VOC  and/or  NOx-  This  rulemaking 
pertains  to  fourteen  (14)  of  those 
sources.  The  remaining  soiuces  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  Commonwealth's 
submittals  consist  of  plan  approvals  and 
operating  permits  which  impose  VOC 
and/or  NOx  RACT  requirements  for 
each  source.  These  sources  are  all 
located  in  the  Philadelphia  area  and 
include  Aldan  Rubber  Company;  Arbill 
Industries,  Inc.;  Bethlehem  Lukens 
Plate;  Braceland  Brothers,  Inc.;  Graphic 
Arts,  Inc.:  International  Business 
Systems;  McWhorter  Technologies; 
Montenay  Montgomery  Ltd.;  Newman 
and  Company;  Northeast  Foods; 
Northeast  Water  Pollution  Control  Plant 
(Philadelphia  Water  Department); 
O'Brien  (Philadelphia)  Cogeneration, 
Inc. — Northeast  Water  Pollution  Control 
Plant;  O'Brien  (Philadelphia) 
Cogeneration,  Inc. — Southwest  Water 
Pollution  Control  Plant;  and  Pearl 
Pressman  Liberty. 

On  September  10.  2001  (66  FR  46953), 
EPA  published  a  direct  final  rule  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  46971)  to  approve 
these  SIP  revisions.  On  October  9.  2001. 
we  received  adverse  comments  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Futiu«  (PennFutiu«).  On 
October  10.  2001.  EPA  signed  a  timely 
withdrawal  for  publication  in  the 
Federal  Register  informing  the  public 
that  the  direct  final  rule  did  not  take 
effect.  We  indicated  in  our  September 
10,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  46971).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the 
September  10.  2001  direct  final  rule  and 
will  not  be  restated  here.  A  summary  of 
the  comments  submitted  and  EPA's 


responses  are  provided  in  Section  II  of 
this  document. 

n.  Public  Comments  and  Responses 

On  October  9,  2001,  the  Citizens  for 
Peimsylvania's  Future  (PennFuture) 
submitted  adverse  comments  on  the 
proposed  rule  published  by  EPA  in  the 
Federal  Register  on  September  10,  2001 
to  approve  case-by-case  RACT  SIP 
submissions  from  the  Commonwealth 
for  NOx  and  or  VOC  sources  located  in 
the  Philadelphia  area.  We  also  received 
letters  of  clarification  from  Montenay 
Energy  Resources  of  Montgomery 
County;  Pepper  Hamilton  LLP  on  behalf 
of  its  client,  Bethlehem  Steel 
Corporation;  and  from  PADEP.  A 
summary  of  those  comments  and  EPA's 
responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandiun 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management.  EPA. 
December  9, 1976,  cited  in  Michigan  v. 
Thomas,  805  F.2d  176, 180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789).  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91.  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Enviroiunental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15. 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 


Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  of  subject  soiirce  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amoimts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92(b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91.  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23, 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  •'*  *  *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  September  6,  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Peimsylvania's  generic  RACT  regulation 
in  the  Philadelphia  area.  EPA  received 
no  public  comments  on  that  proposal. 
Final  action  converting  the  limited 
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approval  to  full  approval  shall  occur 
once  EPA  has  completed  rulemaking  to 
approve  either  (1)  the  case-by-case 
IIACT  proposals  for  all  sources  subject 
to  the  RACT  requirements  currently 
known  in  the  Philadelphia  area  or  (2) 
for  a  sufficient  number  of  sources  such 
that  the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  Euid  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  dociunents  may 


be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt ). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
Hastings  and  GATX  Terminals 
Corporation.  EPA  summarizes  those 
comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  [63  FR  13789, 13791 
(1998)]  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  imder  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by-case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 


when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFutiu«'s  conunent  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PermFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guideUnes  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories.  PennFuture  contends 
that  the  case-by-case  approach  for 
establishing  and  approving  RACT  is 
unacceptable  under  a  statutory  scheme 
that  specifically  requires  category-wide 
RACT  regulations  for  sources  covered 
by  CTGs.  PennFuture's  comment  cites  to 
Wallv.  EPA,  2001  FED  App.  0318P  (6th 
Cir.)(Cinciiuiati  ozone  redesignation  and 
RACT)  and  goes  on  the  state  that  EPA 
should  reject  any  proposed  case-by-case 
VOC  RACT  for  a  source  in  a  category  for 
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which  there  is  a  CTG  but  no 
Pennsylvania  RACT  regulation. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
imder  no  statutory  obligation  to  adopt 
RACT  rides  for  soiut:e  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
soiuces  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  (182(b)(2)(C)]. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  soiuce 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15, 1990  [182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15, 1990  [182(b)(2)(B)].  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow^emorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoptiob  of 
Source-specific  rules. 


Thus,  where  CTG-subject  soiut:es  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  accoimt.  EPA 
disagrees  with  the  commenter's  citing  to 
Wall  V.  EPA,  2001  FED  App.  0318P  (6th 
Cir.  Sept.  11,  2001)  (Cincinnati  ozone 
redesignation  and  RACT)  as  indicative 
of  his  contentions  regarding  states' 
obligations  to  adopt  category-wide 
RACT  regulations  for  sources  covered 
by  CTGs.  The  opinion  rendered  in  the 
cited  case  neither  requires  states  to 
adopt  category-wide  RACT  regulations 
for  sources  covered  by  CTGs,  nor  does 
it  preclude  states  bom  exercising  their 
option  to  impose  RACT  for  CTG-subject 
sources,  on  a  case-by-case  basis.  Rather, 
it  speaks  only  to  the  Act's  requirement 
that  states  must  implement  RACT  for 
CTG-subject  sources  in  ozone 
nonattainment  areas;  and  not  to  any 
specific  regulatory  construct  by  which 
they  must  do  so.  Pennsylvania  has 
implemented  RACT  for  all  CTG-subject 
soiu-ces  in  the  Philadelphia  area,  and,    - 
EPA  has  approved  all  such  RACT 
determinations  as  revisions  to  the 
Pennsylvania  SIP.  As  stated  earlier, 
there  is  one  source  category  explicitly 
included  in  PennFuture's  comment  for 
which  EPA  has  issued  a  CTG,  namely 
natural  gas/gas  processing  plants.  The 
Conunonwealth  made  a  negative 
declaration  to  EPA  on  April  13,  1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natiual  gas/gas  processing  plants. 

D.  Comment:  PermFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15, 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 


"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finaUze  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  dociunent  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  soiut:e  category.  PermFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP, 
June  24.  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134, 
37-38  (1997)]. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFutiu^  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton,  or  any  other  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figiue 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealdi's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regidation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
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correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA.  September 
10, 1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximimi  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natiual  Gas  (PNG)  Valley  Compressor 
Station's  tvubo  charged  lean  burn  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy,  July  14, 1994  and     • 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufactiu-er  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55  %) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69  %)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15,  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "  Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Commonwealth  which 
was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 
explained  in  the  response  provided  in 
section  II.  A.  of  this  document,  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses,  Pennsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insure  that  the 
requirements  of  the  SIP-approved 


generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 

E.  Comment:  PennFutuje  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  ciurent  SIP,  attaiiunent 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  RACT.  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable.  ERCs 
must  siupass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  futtire  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
ndes,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
imder  State  or  Federal  law  as  described 
in  the  Peimsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all- 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERG  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Conunonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 


PeimFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
•emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  soiut:es  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25.  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standaixls  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  imder  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
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in  its  August  18, 1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  imits,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  (62  FR 
at  43961].  EPA  clearly  stated  in  the  ftnal 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participati(»i  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30, 1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

G.  aarification:  On  October  8,  2001, 
Montenay  Energy  Resources  of 
Montgomery  County,  Inc.  (Montenay) 
submitted  a  letter  on  EPA's  September 
10,  2001  rulemaking  as  it  pertains  to  its 
facility.  Montenay  does  not  adversely 
comment  on  the  rulemaking.  Rather,  its 
letter  clarifies  that  the  conditions 
imposed  in  operating  permit  (OP)  OP- 
46-001 OA  which  specify  that  air 
contaminant  emissions  from  the  two 
municipal  waste  combustors  must  be 
controlled  through  the  use  of  individual 
Research-Cottrell  spray  dryer  absorber 
using  Sorbalit  1  reagent  to  control 
mercury  and  acid  gases,  Research- 
Cottrell  fabric  collectors  and  a  selective 
non-catalytic  reduction  (SNCR)  control 
system;  and  that  NOx  emissions  per 
combustor  (expressed  as  NO2)  shall  not 
exceed  a  24-ho\u'  daily  arithmetic 
average  of  205  parts  per  million  by 
volume,  corrected  to  7  percent  oxygen, 
dry  basis  and,  in  accordance  with  40 
CFR  part  60  Section  60.33b(d).  109 
pounds  per  hour,  and  477.4  tons  per 
year  were  imposed  by  PADEP  pursuant 
to  the  applicable  NOx  requirements  of 
40  CFR  part  60,  subpart  Cb  (relating  to 
Emission  Guidelines  and  CompUance 
Times  for  large  Municipal  Waste 
Combustors  that  are  constructed  on  or 
before  September  20, 1994) — and  not  as 
RACT.  Montenay  agrees  that  it  is  subject 
to  all  of  the  provisions  imposed  in  OP- 
46-OOlOA  but  calls  attention  to  the 
distinction  between  the  permit's  NOx 
RACT  provisions  and  its  NOx 


provisions  imposed  pursuant  to  40  CFR 
Part  60,  Subpart  Cb  (relating  to  Emission 
Guidelines  and  Compliance  Times  for 
large  Municipal  Waste  Combustors  that 
are  constructed  on  or  before  September 
20, 1994).  Montenay's  letter  also 
clarifies  that  the  compliance  date  for  40 
CFR  Part  60,  Subpart  Cb  (relating  to 
Emission  Guidelines  and  Compliance 
Times  for  large  Municipal  Waste 
Combustors  that  are  constructed  on  or 
before  September  20, 1994)  is 
September  of  1999  versus  its  RACT 
compliance  date  under  the 
Pennsylvania  approved  SIP. 

Response:  The  letter  of  clarification 
submitted  by  Montenay  has  been  placed 
in  the  administrative  record  for  this 
final  rule.  EPA  agrees  that  OP-46- 
OOIOA  issued  by  PADEP  serves  to 
impose  on  Montenay  both  its  applicable 
NOx  RACT  requirements  as  determined 
under  25  Pa.  Code  129.91-129.95  and 
the  applicable  NOx  requirements  of  40 
CFR  Part  60,  Subpart  Cb  (relating  to 
Emission  Guidelines  and  Compliance 
Times  for  large  Municipal  Waste 
Combustors  that  are  constructed  on  or 
before  September  20, 1994).  EPA  also 
agrees  that  OP-46-O010A,  which  is 
being  approved  as  a  SIP  revision,  makes 
the  distinction  between  Montenay's 
NOx  RACT  requirements  and.  its 
applicable  NOx  requirements  of  40  CFR 
Part  60,  Subpart  Cb  (relating  to  Emission 
Guidelines  and  Compliance  Times  for 
large  Municipal  Waste  Combustors  that 
are  constructed  on  or  before  September 
20, 1994). 

EPA  notes  that  it  is  not  uncommon  for 
the  same  emission  sources  at  a  given 
facility  to  be  subject  to  multiple 
requirements  of  the  Act.  As  both  the 
compliance  deadlines  for  NOx  RACT 
and  the  NOx  requirements  of  40  CFR 
part  60,  subpart  Cb  (relating  to  Emission 
Guidelines  and  Compliance  Times  for 
large  Mimicipal  Waste  Combustors  that 
are  constructed  on  or  before  September 
20, 1994)  have  now  passed  and  are  fully 
effective,  Montenay's  distinction 
between  the  RACT  requirements  and 
those  of  40  CFR  Part  60,  Subpart  Cb  as 
imposed  in  OP-46-0010A  has  no 
environmental  effect.  Moreover,  it  is 
important  to  note  that  in  the  event  that 
a  determination  of  eligible  ERCs  were  to 
be  sought  for  NOx  reductions  at  the 
facility  in  the  future,  any  emission 
reductions  would  have  to  surplus  to  all 
applicable  requirements  of  the  Act  in 
order  to  qualify  as  ERCs  under  the 
Pennsylvania  SIP. 

H.  Clarification:  On  October  10,  2001, 
EPA  received  a  letter  firom  Pepper 
Hamilton  LLP  on  behalf  of  its  client 
Bethlehem  Steel  regarding  OP-46-0011 
issued  to  Bethlehem  Lukens  Plate  by 
PADEP  on  December  11, 1998.  The 


letter  states  that  it  is  not  making  adverse 
conunents  to  0>A's  September  10,  2001 
rulemaking.  Rather,  the  letter  states  that 
Pepper  Hamilton  LLP  supports  approval 
of  the  case-by-case  RACT  determination 
imposed  as  NOx  RACT  in  OP-46-0011, 
but  notes  that  there  is  an  error  in  an 
emission  factor  cited  in  OP— 46-0011. 
The  comment  letter  explains  that  an 
amended  version  of  OP— 46-0011  was 
issued  by  PADEP  on  July  31,  2001 
correcting  the  emission  factor  and 
leaving  the  NOx  RACT  limit  imchanged. 
The  letter  from  Pepper  Hamilton  LLP 
states  that  PADEP  shortly  intends  to 
submit  the  revised  version  of  OP-46- 
0011  to  EPA  as  a  SIP  revision.  On 
October  10,  2001,  PADEP  submitted  a 
letter  to  EPA  confirming  the  contents  of 
the  October  10,  2001  letter  from  Pepper 
Hamilton  LLP.  The  PADEP  letter 
requests  that  EPA  proceed  at  this  time 
to  approve  OP-46-0011,  as  proposed  on 
September  10,  2001,  but  informs  us  that 
it  will  expeditiously  prepare  and  submit 
a  SIP  revision  for  Bethlehem  Lukens 
Plate  to  correct  the  reference  to  the 
emission  fector  in  OP-46-0011.  The 
PADEP  confirms  that  the  NOx  RACT 
emission  limit  shall  remain  unchanged. 

Response:  The  letter  submitted  by 
Pepper  Hamilton  LLP  on  behalf  of  its 
client  Bethlehem  Steel  regarding  OP- 
46-0011  has  been  placed  in  the 
administrative  record  for  this  final  rule. 
As  requested  by  PADEP,  EPA  will 
proceed  to  approve  the  version  of  OP- 
46-0011.  as  proposed  on  September  10, 
2001 ,  in  this  final  rule.  As  also 
requested  by  PADEP,  we  will  act  upon 
the  soon  to  be  submitted  SIP  revision  for 
Bethlehem  Lukens  Plate  via  the  Federal 
rulemaking  process  for  amending  the 
SIP  as  expeditiously  as  practicable. 

HI.  Final  Action 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/or  NOx  RACT  for  fourteen  major 
sources  located  in  the  Philadelphia  area. 
EPA  is  approving  these  SIP  submittals 
because  the  Philadelphia  AMS  and 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  AMS  and  PADEP  have  also 
imposed  record  keeping,  monitoring, 
and/or  testing  requirements  sufficient  to 
determine  compliance  with  the 
applicable  RACT  determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
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therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  uniunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority- 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission. 


to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  Note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  bom  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  persoimel;  and  (3)  rules 
of  agency  organissation,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  tfais  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  14  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and/or  NOx  RACT  for  14  soim»s 
located  in  the  Philadelphia  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 


Dated:  October  15,  2001. 
James  W.  Netvsoin, 

Acting  Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(185)  to  read  as 
follows: 

§52.2020    ktontmcation  of  plan. 

*         •         •         •         • 

(c)*  •  * 

(185)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129  pertaining  to 
VOC  and  NOx  RACT  for  14  sources 
located  in  the  Philadelphia  area, 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  December  7, 1998,  February  2,  1999, 
April  20. 1999.  March  23.  2001  (two 
separate  submissions),  and  July  5,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/ or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals  and  operating  permits 
December  7,  1998,  February  2, 1999, 
April  20,  1999,  March  23.  2001  (two 
separate  submissions),  and  |uly  5,  2001. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP)  issued  to  the  following 
sources: 

(1)  International  Business  Systems, 
Inc.,  OP-46-0049,  effective  October  29. 
1998  and  as  revised  December  9, 1999, 
except  for  the  expiration  date. 

(2)  Betiilehem  Lukens  Plate,  OP-46- 
0011,  effective  December  11,  1998, 
except  for  the  expiration  date. 

(5)  Montenay  Montgomery  Limited 
Partnership.  OP-46-0010A.  effective 
April  20, 1999  and  as  revised  June  20, 
2000,  except  for  the  expiration  date. 

(4)  Northeast  Foods,  Inc.,  OP-09- 
0014,  effective  April  9, 1999,  except  for 
the  expiration  date. 

(5)  Aldan  Rubber  Company.  PA-1561. 
effective  July  21,  2000,  except  for 
conditions  l.A.(l),  l.A.(2)  and  l.A.(4): 
and  conditions  2. A.  and  2.C. 

(6)  Braceland  Brothers,  Inc.,  PA-3679. 
effective  July  14,  2000. 

(7)  Graphic  Arts,  Incorporated,  PA- 
2260,  effective  July  14,  2000. 

(8)  O'Brien  (Philadelphia) 
Cogeneration,  Inc. — Northeast  Water 
Pollution  Control  Plant,  PA-1533. 
effective  July  21,  2000. 

(9)  O'Brien  (Philadelphia) 
Cogeneration,  Inc. — Southwest  Water 
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Pollution  Control  Plant.  PA-1534. 
effective  July  21,  2000. 

[10]  Pearl  Pressman  Liberty,  PA-7721, 
effective  July  24,  2000. 

(21)  Arbill  Industries,  Inc.,  PA-51- 
3811.  effective  July  27,  1999,  except  for 
condition  5. 

[12]  McWhorter  Technologies,  PA- 
51-3542.  effective  July  27. 1999,  except 
for  condition  2.B.  and  condition  5. 

{13}  Northeast  Water  Pollution 
Control  Plant.  PA-51-9513,  effective 
July  27. 1999.  except  for  condition 
l.A.(l).  conditions  2.A.  and  2.B..  and 
condition  7. 

[14]  Newman  and  Company,  PA- 
3489,  effective  June  11, 1997. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c}(185)(l)(B]  of  this  section. 

[FR  Doc.  01-26761  Filed  10-^9-01;  8:45  am] 
■LUNG  COOe  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  , 

40CFRPart52 
[PA041-4180;  FRL-7089-4)  ' 

Approval  and  Promulgation  of  Air 
Quality  Imptomentatlon  Plans; 
Pennsylvania;  Reasonably  Available 
Control  Technology  Requirements  for 
Volatile  Organic  Compounds  and 
Nitrogen  Oxides  In  ttie  Phlladelpfiia- 
Wlknington-Trenton  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  removing  the  limited 
status  of  its  approval  of  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP)  revision  that 
requires  all  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (  NOx)  to  implement  reasonably 
available  control  technology  (RACT)  as 
it  applies  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  (the  Philadelphia 
area).  EPA  is  converting  its  limited 
approval  of  Pennsylvania's  VOC  and 
NOx  RACT  regulations  to  full  approval 
because  EPA  has  approved  all  of  the 
case-by-case  RACT  determinations 
submitted  by  Pennsylvania  for  the 
affected  sources  located  in  the 
Philadelphia  area.  The  intended  effect 
of  this  action  is  to  remove  the  limited 
nature  of  EPA's  approval  of 
Pennsylvania's  VOC  and  NOx  RACT 
regulations  as  they  apply  in  the 
Philadelphia  area. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  29,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103; 
Allegheny  County  Health  Department, 
Bineau  of  Environmental  Quality, 
Division  of  Air  Quality,  301  39th  Street, 
Pittsburgh,  Pennsylvania  15201;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104  or  by  e- 
mail  at  spmk.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

On  September  6,  2001  (66  FR  46571), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Pennsylvania.  The  NPR  proposed  to 
remove  the  limited  status  of  EPA's 
approval  of  the  Commonwealth  of 
Pennsylvania  SIP  revision  that  requires 
all  major  soinces  of  VOC  and  NOx  to 
implement  reasonably  available  control 
technology  (RACT)  as  it  applies  in  the 
Philadelphia  area.  The  rationale  for 
EPA's  action  is  explained  in  the  NPR 
and  will  not  be  restated  here.  No 
comments  were  received  on  the  NPR. 

n.  Final  Action 

EPA  is  converting  its  limited  approval 
of  Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations,  25  Pa  Code  Chapter 
129.91  through  129.95,  to  full  approval 
as  they  apply  in  the  five-county 
Philadelphia- Wilmington-Trenton 
ozone  nonattainment  area.  EPA  has 
approved  all  of  the  case-by-case  RACT 
determinations  submitted  by  PADEP  for 
affected  major  sources  of  NOx  and/or 
VOC  sources  located  in  Bucks,  Chester, 
Delaware,  Montgomery,  and 
Philadelphia  Counties,  the  five  counties 
that  comprise  the  Pennsylvania  portion 
of  the  Philadelphia  area. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distiibution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 


state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  tmder  the  provisions 
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of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  ef  seq.). 

B.  Submission  to  Ck)nff'ess  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiul  of  Appeals  for  the 
appropriate  circuit  by  December  31 , 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  converting  EPA's 
limited  approval  of  Pennsylvania's 
generic  VOC  and  NOx  RACT 
regulations,  25  Pa  Code  Chapter  129.91 
through  129.95,  to  full  approval  as  they 
apply  in  the  five-coimty  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Dated:  October  15,  2001. 
James  W.  Newsom,  - 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  NN— Penneylvania 

2.  Section  52.2027  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

SS2.2027    Approval  Status  of 
Pwmsytvania's  Generic  NOx  and  VOC 
RACT  Rules. 

*        •        •        •        • 

(b)  Effective  November  29.  2001.  EPA 
removes  the  limited  nature  of  its 
approval  of  25  PA  Code  of  Regulations. 
Chapter  129.91  through  129.95  [see 
§  52.2020  (c)(129)]  as  those  regulations 
apply  to  the  Philadelphia-Wilmington- 
Trenton  area.  Chapter  129.91  through 
129.95  of  Pennsylvania's  regulations  are 
fully  approved  as  they  apply  in  Bucks, 
Chester,  Delaware,  Montgomery,  and 
Philadelphia  Counties,  the  five  counties 
that  comprise  the  Pennsylvania  portion 
of  the  Philadelphia  area. 

[FR  Doc.  01-26767  Filed  10-2^-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4187;  FRL-7090-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Penneylvania;  VOC  and  NOx  RACT 
Determlnatlona  for  Seven  Individual 
Sourcee  In  the  Pttlladelphia- 
Wllmington-Trerrton  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Peimsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  seven  major  sources  of 
volatile  organic  compounds  (VOC)  and/ 
or  nitrogen  oxides  (  NOx).  These  sources 
are  located  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  the  SIP  in  accordance  with  the  Clean 
Air  Act  (CAA  or  Uie  Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  14,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 


Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Marcia  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  MFORMATION: 

I.  Background 

On  August  1, 1995,  February  2. 1999, 
July  27,  2001,  and  August  8.  2001, 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  which  establish  and 
impose  RACT  for  several  sources  of 
VOC  and/or  NOx-  This  rulemaking 
pertains  to  seven  of  those  sources.  The 
remaining  sources  are  or  have  been  the 
subject  of  separate  rulemakings.  All 
seven  sources  are  located  in  the 
Philadelphia  area  and  include:  G-Seven, 
Ltd.;  Kimberly-Clark  Corporation; 
Leonard  Kunkin  Associates;  PECO 
Energy  Company — Cromby  Generating 
Station;  Sunoco,  Inc.  (R&M) — Marcus 
Hook  Plant;  Waste  Management 
Disposal  Services  of  Pennsylvania,  Inc. 
(GROWS  Landfill):  Waste  Resource 
Energy,  Inc.  (Operator)  and  Shawmut 
Bank,  Conn.  National  Assoc.  (Owner) — 
Delaware  County  Resource  Recovery 
Facilitv. 

On  September  11,  2001  (66  FR  47078). 
EPA  published  a  direct  final  rule  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  47129)  to  approve 
these  SIP  revisions.  On  October  9,  2001. 
we  received  adverse  conunents  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture).  On 
October  10.  2001.  EPA  signed  a  timely 
withdrawal  for  publication  in  the 
Federal  Register  informing  the  public 
that  the  direct  final  rule  did  not  take 
effect.  We  indicated  in  our  September 
11.  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  47129).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  detennination(s)  made  for 
each  source  was  provided  in  the 
September  11,  2001  direct  final  rule  and 
will  not  be  restated  here.  A  sunmiary  of 
the  conunents  submitted  and  EPA's 
responses  are  provided  in  Section  II. 

n.  Public  Comments  and  Responses 

On  October  9,  2001,  the  Citizens  for 
Pennsylvania's  Future  (PennFuture) 
submitted  adverse  comments  on  the 
proposed  rule  published  by  EPA  in  the 
Federal  Register  on  September  11,  2001 
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to  approve  case-by-case  RACT  SIP 
submissions  from  the  Commonwealth 
for  NOx  and  or  VOC  sources  located  in 
the  Philadelphia  area.  A  summary  of 
those  comments  and  EPA's  responses 
are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176,  180  (6th  Cir. 
1986)  and  at  62  FR  43134. 43136 
(1997)],  PeimFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFutiire  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  docimient 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations.  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Enviroimiental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility:  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b). 


including  technical  and  economic 
support  docimientation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  natiue  of  EPA's 
March  23, 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  •'*  *  •  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonweedth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18.  2001.  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  September  6,  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Philadelphia  area.  EPA  received 
no  public  comments  on  that  proposal. 
Final  action  converting  the  limited 
approval  to  full  approval  shall  occur 
once  EPA  has  completed  rulemaking  to 
approve  either  (1)  the  case-by-case 
RACT  proposals  for  all  sources  subject 
to  the  RACT  requirements  cxurently 
known  in  the  Philadelphia  area  or  (2) 
for  a  sufficient  number  of  sources  such 
that  the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23,  1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 


approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  soiuties'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bidk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl  /ctg.  txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFutiue  submitted  conunents 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
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Hastings  and  GATX  Terminals- 
Corporation.  EPA  siunmarizes  those 
comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PeimFutiu^  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  souirces  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  [63  FR  13789, 13791 
(1998)]  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
prestimptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  dociunent  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  Siat  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
n.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  teclmical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 


Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Conmion wealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
soiuce,  its  plan  approval,  consent  order 
and/ or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Dociunent  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
F*ittsburgh-Beaver  Valley  Ozone 
Nonattaimnent  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  soiux:es. 
PennFutiire  specifically  names  source 
categories  such  as  equipment  leaks  from 
nattiral  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  uimamed  VOC 
source  categories.  PennFuture  contends 
that  the  case-by-case  approach  for 
establishing  and  approving  RACT  is 
unacceptable  under  a  statutory  scheme 
that  specifically  requires  category-wide 
RACT  regulations  for  sources  covered 
'  by  CTGs.  PennFuture's  comment  cites  to 
Wall  v.  EPA,  2001  FED  App.  0318P  (6th 
Cir.)(Cinciimati  ozone  redesignation  and 
RACT).  EPA  should  reject  any  proposed 
case-by-case  VOC  RACT  for  a  source  in 
a  category  for  which  there  is  a  CTG  but 
no  Pennsylvania  RACT  regulation. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter.  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  frt)m  two  ST  APP  A/ 
ALi^»CO  dociunents  entitled.  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  Quly  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 


categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
soiut:es  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations. 

The  Commonwealth  is  under  no 
statutory  obligation  to  adopt  RACT  rules 
for  source  categories  for  which  EPA  has 
not  issued  a  CTG.  In  fact,  CTGs  do  not 
exist  for  all  but  one  of  the  categories  to 
which  the  commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [182(b)(2)(C)). 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
(hat  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15, 1990  [182(b)(2)(A)]. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15, 1990  [182(b)(2)(B)].  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  docxmient  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
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are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  accotmt.  EPA 

'disagrees  with  the  commenter's  citing  to 
Wall  V.  EPA.  2001  FED  App.  0318P  (6th 
Cir.  Sept.ll,  2001)  (Cincinnati  ozone 
redesignation  and  RACT)  as  indicative 
of  his  contentions  regarding  states' 
obligations  to  adopt  category-wide 
RACT  regulations  for  soiorces  covered 
by  CTGs.  The  opinion  rendered  in  the 
cited  case  neither  requires  states  to 
adopt  category-wide  RACT  regulations 
for  sources  covered  by  CTGs,  nor  does 
it  preclude  states  from  exercising  their 
option  to  impose  RACT  for  CTG-subject 
sources,  on  a  case-by-case  basis.  Rather, 
it  speaks  only  to  the  Act's  requirement 
that  states  must  implement  RACT  for 

'CTG-subject  sources  in  ozone 
nonattainment  areas;  and  not  to  any 
specific  regulatory  construct  by  which 
they  must  do  so.  Pennsylvania  has 
implemented  RACT  for  all  CTG-subject 
sources  in  the  Philadelphia  area,  and, 
EPA  has  approved  all  such  RACT 
determinations  as  revisions  to  the 
Pennsylvania  SIP.  As  stated  earlier, 
there  is  one  soiutre  category  explicitly 
included  in  PennFuture's  comment  for 
which  EPA  has  issued  a  CTG,  namely 
natural  gas/gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13. 1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  tliis  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15, 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  hgme  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  dooiment  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  soiu^e  category.  PennFuture 
conunents  that  DEP  issued  its 
"Guidance  Dociunent  on  Reasonably 


Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  S1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP, 
June  24, 1997]  and  further  stated  in  a 
Federal  Register  document  that  a 
"dollar  per  ton  threshold"  is 
"inconsistent  with  the  definition  of 
RACT"  [62  FR  43134,  37-38  (1997)]. 

PennFutiue  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  il3  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFuture  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton,  or  any  odier  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figiu'e 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Docmnent  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document,  "Guidance  Dociunent  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Conunonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23.  1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFutiue, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA,  September 
10. 1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  tiubo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 


for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy,  July  14, 1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  'Diese 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55  %) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69  %)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15. 1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
in's  sentiment  that  establishing  any 
dollar  figiue  in  RACT  guidance  vnll  not 
provide  for  an  'automatic'  rejection  of  a 
control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Commonwealth  which 
was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 
explained  in  the  response  provided  in 
section  II.  A.  of  this  document.  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses.  Pennsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insiue  that  the 
requirements  of  the  SIP-approved 
generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 

E.  Comment:  PeimFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Peimsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SD',  attainment 
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demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
P§imFuture  conunents  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PeimFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415, 16-17  (August  13,  2001). 
Because  any  ERCs  must  be  stu-plus  to 
the  most  stringent  limitation  applicable 
imder  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
conunent  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERG  program.  Moreover.  EPA's 
review  of  the  Peimsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
crediUble  ERCs. 

F.  Comment:  PeimFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — ^Newcastle.  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)1  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 


emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and.  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore.  PennFutiue 
contends  that  for  souirces  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
soiuces.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS).  best  available  control 
technology  (BACT).  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  imder  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT.  do  not 
establish  what  requirements  must  apply 
imder  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT.  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669].  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18, 1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18. 1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961].  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  apptovability 
[63  FR  at  23670].  Nor  has  EPA  intended 


to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/or  NOx  RACT  for  seven  major  of 
sources  located  in  the  Philadelphia  area. 
EPA  is  approving  these  SIP  submittals 
because  PADEP  established  and 
imposed  these  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
the  SIP-approved  RACT  regulations 
applicable  to  these  sources.  The  PADEP 
has  also  imposed  record  keeping, 
monitoring,  and/or  testing  requirements 
sufficient  to  determine  compliance  with 
the  applicable  RACT  determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
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specified  by  Executive  Order  13175  (65 
FR  67249.  Novemt)er  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA.  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  Note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  imder  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 


specific  requirements  for  seven  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and/or  NOx  RACT  for  seven  sources 
located  in  the  Philadelphia  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  15.  2001. 
lames  W.  Newsom, 

Acting  Regional  Administrator.  Region  III. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(179)  to  read  as 
follows: 

§52.2020    Identification  Of  plan. 

***** 

(c)*  *   * 

(179)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129  pertaining  to 
VOC  and/or  NOx  RACT  for  seven 
sources  located  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  August  1, 
1995,  February  2, 1999,  July  27,  2001, 
and  August  8,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals,  operating  permits,  or 
compliance  permits  on  the  following 


dates:  August  1.  1995,  February  2,  1999, 
July  27,  2001,  and  August  8,  2001. 

(B)  Operating  permits  (OP),  or 
Compliance  Permits  (CP)  issued  to  the 
following  soiuces: 

(1)  PECO  Energ>'  Company,  Cromby 
Generating  Station,  OP-15-0019, 
effective  April  28, 1995. 

(2)  Waste  Resource  Energy,  Inc. 
(Operator);  Shawmut  Bank,  Conn. 
National  Assoc.  (Owner);  Delaware 
County  Resource  Recovery  Facility.  OP- 
23-0004,  effective  November  16,  1995. 

(3)  G-Seven,  Ltd.,  OP-46-0078, 
effective  April  20,  1999. 

(4)  Leonard  Kunkin  Associates,  OP-  * 
09-0073,  effective  June  25,  2001. 

(5)  Kimberly-Clark  Corporation,  OP- 
23-0014A,  effective  June  24, 1998  as 
revised  August  1,  2001. 

(6)  Sunoco,  Inc.  (R&M);  Marcus  Hook 
Plant;  CP-23-0001,  effective  June  8, 
1995  as  revised  August  2,  2001,  except 
for  the  expiration  date. 

(7)  Waste  Management  Disposal 
Services  of  Pennsylvania.  Inc.  (GROWS 
LandfillJ,  Operating  Permit  OP-09- 
0007.  effective  December  19. 1997  as 
revised  July  17.  2001. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(179)(i)(B)  of  this  section. 

|FR  Doc.  01-26762  Filed  10-29-01:  8:45  am) 

BHJJNG  COOC  6580-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4184;  FRL-7089-8] 

Approval  and  Promulgation  of  Air 
Quality  Imptomentatlon  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Detarmlnations  for  Three  Individual 
Sources  In  the  Philadelphia- 
Wilmlngton>Trenton  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plsm  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  three  major  sources  of 
volatile  organic  compounds  (VOC)  and/ 
or  nitrogen  oxides  (NOx).  These  sources 
are  located  in  the  Philadeiphia- 
Wilmington-Trenton  ozone 
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nonattainment  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA  or  the  Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  14,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisbiug,  Pennsylvania  17105. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Marcia  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  20, 1999,  Jime  28.  2000,  and 
August  8.  2001,  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  RACT  for  several 
sources  of  VOC  and/ or  NOx-  This 
rulemaking  pertains  to  three  of  those 
sources.  These  three  sources  are  all 
located  in  the  Philadelphia  area  and 
include:  Exelon  Generation  Company — 
Richmond  Generating  Station;  FPL 
Energy  MH  50,  L.P.;  and  Waste 
Management  Disposal  Services  of 
Pennsylvania,  Inc.  (Pottstown  Landfill). 

On  August  31,  2001,  EPA  published  a 
direct  final  rule  (66  FR  45938)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  45954)  to  approve 
these  SIP  revisions.  On  October  1.  2001. 
we  received  adverse  comments  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture).  On 
October  11,  2001.  we  published  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  direct  final 
rule  did  not  take  effect.  We  indicated  in 
our  August  31,  2001  direct  final 
nUemaking  that  if  we  received  adverse 
comments,  EPA  would  address  all 
public  comments  in  a  subsequent  final 
rule,  based  on  the  proposed  rule  (66  FR 
45954).  This  is  that  subsequent  final 
rule.  A  description  of  the  RACT 
determination(s)  made  for  each  soiuce 
was  provided  in  the  August  31,  2001 
direct  final  rule  and  will  not  be  restated 
here.  A  summary  of  the  comments 
submitted  by  PennFuture  germane  to 
this  final  rulemaking  and  EPA's 
responses  are  provided  in  Section  n  of 
this  document. 


n.  Public  Comments  and  Responses 

On  October  1,  2001 ,  PennFuture 
submitted  adverse  comments  on  the 
proposed  rule  published  by  EPA  in  the 
Federal  Register  on  August  31,  2001  to 
approve  case-by-case  RACT  SIP 
submissions  from  the  Commonwealth 
for  NOx  and  or  VOC  sources  located  in 
the  Philadelphia  area.  A  smnmary  of 
those  comments  and  EPA's  responses 
are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  docimient  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management.  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas,  805  F.2d  176, 180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  enstire 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regtdations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs.  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  HI  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  of  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source:  (3)  A  physical  description 


of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
soiuce  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
soiuce;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23. 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather.  EPA 
stated  that  "...RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regtdations  became  effective  on 
June  18,  2001.  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  Septemt)er  6.  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Philadelphia  area.  EPA  received 
no  public  comments  on  that  proposal. 
Final  action  converting  the  limited 
approval  to  full  approval  shall  occur 
once  EPA  has  completed  rulemaking  to 
approve  either  (1)  the  case-by-case 
RACT  proposals  for  all  sources  subject 
to  the  RACT  reqi'irements  currently 
known  in  the  Philadelphia  area  or  (2) 
for  a  sufficient  number  of  sources  such 
that  the  emissions  from  any  remaining 
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subject  soiirces  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  oiu- 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the. 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensiu^  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  k  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
Covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products,  External  Floating  roof  tanks 
and  S)nDthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
niunbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  o\a  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  oiv 
proposing  to  approve  some  RACT 


determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFutiu^  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
Hastings  and  GATX  Terminals 
Corporation.  EPA  summarizes  those 
comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PeimFuture  comments 
that  when  EPA  reviewed  Peimsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States'  (63  FR  13789, 13791 
(1998)]  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (imder  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFutiue  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"niuneric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFutiue  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  docimient  that 
its  RACT  requirements  include  nimieric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  soiu-ce  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuturo's  conunent  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 


greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  conunent,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
soiuce,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PennFuture  asserts  that 
the  Conunonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  soiut;e  categories  for  which  federal 
control  technique  gmdelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories.  PennFuture  contends 
that  the  case-by-case  approach  for 
establishing  and  approving  RACT  is 
unacceptable  under  a  statutory  scheme 
that  specifically  requires  category-wide 
RACT  regulations  for  soiures  covered 
by  CTGs.  PeimFuture's  comment  cites  to 
Wall  V.  EPA.  2001  FED  App.  0318P  (6th 
Cir.)(Cinciimati  ozone  redesignation  and 
RACT).  EPA  should  reject  any  proposed 
case-by-case  VOC  RACT  for  a  source  in 
a  category  for  which  there  is  a  CTG  but 
no  Pennsylvania  RACT  regulation. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Api>endix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
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Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options'  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations. 

The  Conunonwealth  is  imder  no 
statutory  obligation  to  adopt  RACT  rules 
for  source  categories  for  which  EPA  has 
not  issued  a  CTG.  In  fact,  CTGs  do  not 
exist  for  all  but  one  of  the  categories  to 
which  the  commenter  explicitly  refers. 

The  Act  reqmres  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [182(b)(2)(C)]. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  miist 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15. 1990  1182(b)(2)(A)]. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15. 1990  [182(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
soince-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  himdreds  or 
thousands  of  individual  ndes.  See 
Strelow  Memorandum  dated  December 
9. 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules.  Thus,  where  CTG- 
subject  soiuces  are  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act,  the  state  is 
obligated  to  impose  RACT  for  the  same 
universe  of  sources  covered  by  the  CTG. 
However,  that  obligation  is  not  required 
to  be  met  by  the  adoption  and  submittal 
of  a  source  category  RACT  rule.  A  state 
may,  instead,  opt  to  impose  RACT  for 
sudi  sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 


documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  soiurce- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resoiut:e-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  accoimt. 

EPA  disagrees  with  the  conunenter's 
citing  to  Wall  v.  EPA,  2001  FED  App. 
0318P  (6th  Cir.  Sept.  11,  2001) 
(Cincinnati  ozone  redesignation  and 
RACT)  as  indicative  of  his  contentions 
regarding  states'  obligations  to  adopt 
category-wide  RACT  regulations  for 
sources  covered  by  CTGs.  The  opinion 
rendered  in  the  cited  case  neither 
requires  states  to  adopt  category-vdde 
RACT  regulations  for  sources  covered 
by  CTGs,  nor  does  it  preclude  states 
fiiam  exercising  their  option  to  impose 
RACT  for  CTG-subject  soiuces,  on  a 
case-by-case  basis.  Rather,  it  speaks  only 
to  the  Act's  requirement  that  states  must 
implement  RACT  for  CTG-subject 
sources  in  ozone  nonattainment  areas; 
and  not  to  any  specific  regulatory 
construct  by  which  they  must  do  so. 
Pennsylvania  has  implemented  RACT 
for  all  CTG-subject  sources  in  the 
Philadelphia  area,  and,  EPA  has 
approved  all  such  RACT  determinations 
as  revisions  to  the  Pennsylvania  SIP. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFutiue's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13, 1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment;  PeimFuture  cites  EPA 
correspondence  (letter  from  Marcia 
Spink.  EPA.  to  James  Salvaggio.  DEP, 
December  15, 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  dociunent  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 


guidance  document  must  include  dollar 
figiures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton. 
and  that  this  figiire  applies  to  "all 
source  categories."  PennFutxue  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany.  EPA.  to  James  Salvaggio,  DEP, 
June  24. 1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134, 
37-38  (1997)]. 

PennFutiue  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard.  EPA  must 
not  approve  RACT  determinations  by 
Peimsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFutiue  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton,  or  any  other  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23, 1998 
rulemaking  [63  FR  13789)  clearly 
indicates  that  the  Commonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11. 1994.  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  (63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold.  EPA,  September 
10.  1997]  staUng  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
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options  submitted  by  DEP  as  part  of  the 
pase-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  July  14. 1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel.  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  h-om  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69  %)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15, 1994  interoffice  memorandiun 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton.  "*  *  * 
Tom's  (Joseph)  insistence  for  the  next 
more  stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
m's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Commonwealth  which 
was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 
explained  in  the  response  provided  in 
section  11.  A.  of  this  document,  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses,  Pennsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insure  that  the 
requirements  of  the  SlP-approved 
generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 

E.  Comment:  PennFutiu*  comments 
that  any  emission  reduction  credits 
(ERCs^eamed  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
'^127.207(1).  As  to  the  requirement  that 


ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SD*.  attainment 
demonstration.  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  RACT.  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207{l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  futtue  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415. 16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
conunent  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SlP-approved  NSR 
and  ERC  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PeimFuture  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 


RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  sc  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFutiue  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and.  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25.  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
soiurces.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
soiu-ces.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Peimsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact.  EPA  stated  in  the 
August  18. 1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
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acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30. 1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/or  NOx  RACT  for  three  major  of 
sources  located  in  the  Philadelphia  area. 
EPA  is  approving  these  RACT  SIP 
submittads  because  the  Philadelphia  Air 
Management  Services  (AMS)  and 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  AMS  and  PADEP  have  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significandy  or  uniquely  afiect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 


not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  lOf  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  NOTE)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 


of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  three  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and/or  NOx  RACT  for  three  sources 
located  in  the  Philadelphia  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  15.  2001. 
James  W.  Newsom. 

Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Sul>part  Nr4— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(182)  to  read  as 
follows: 

152.2020    MMTtification  of  plan. 

•         •         •         •         • 

(c)*  *  * 

(182)  Revisions  to  the  Pennsylvama 
Regulations,  Chapter  129  pertaining  to 
VOC  and  NOx  RACT,  for  three  sources 
located  in  the  Philadelphia  area 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  April  20,  1999.  June  28.  2000.  and 
August  8,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
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Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals  and  operating  permits  on 
April  20.  1999,  June  28,  2000,  and 
Augusts.  2001. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP)  issued  to  the  following 
sources: 

(1)  Waste  Management  Disposal 
Services  of  Pennsylvania,  Inc. 
(Pottstown  Landfill),  OP-46-0033, 
effective  April  20.  1999. 

(2)  FPL  Energy  MH  50,  L.P..  PA-23- 
0084,  effective  July  26, 1999,  except  for 
the  expiration  date. 

(3)  Exelon  Generation  Company — 
Richmond  Generating  Station,  PA-51- 
4903,  effective  July  11,  2001. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(182)  (i)(B)  of  this  section. 

[FR  Doc.  01-26763  Filed  10-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-4183;  FRL-7089-7] 

Approval  and  Promulgation  of  Air 
Qtiality  imptofnentation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Eight  Individual 
Sources  in  the  Philadeiphia- 
Wllmington-Trenton  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

1 

SUMMARY:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  eight  major  sources  of 
volatile  organic  compounds  (VOC)  and 
nitrogen  oxides  (  NOx).  These  sources 
are  located  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  14,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 


public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103:  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460:  and  the 
Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  2,  1996.  June  10, 1996, 
January  21,  1997,  April  9, 1999,  August 
9,  2000,  and  March  23.  2001,  PADEP 
submitted  revisions  to  the  Pennsylvania 
SIP  which  establish  and  impose  RACT 
for  several  soiuces  of  VOC  and/or  NOx. 
This  rulemaking  pertains  to  eight  of 
those  sources.  The  remaining  sources 
are  or  have  been  the  subject  of  separate 
rulemakings.  The  Commonwealth's 
submittals  consist  of  plan  approvals  and 
operating  permits  which  impose  VOC 
and/or  NOx  RACT  requirements  for 
each  source.  These  eight  soiuces  are  all 
located  in  the  Philadelphia  area  and 
include:  Brown  Printing  Company, 
Cardone  Industries  (Chew  Street), 
Cardone  Industries  (Rising  Sun 
Avenue),  Naval  Siu-face  Warfare 
Center — Carderock  Division,  SUN 
CHEMICALS— General  Printing  Ink 
Division,  Sunoco  Chemicals — Frankford 
Plant,  U.S.  Steel  Group/USX 
Corporation,  and  Wheelabrator  Falls, 
Incorporated. 

On  August  31,  2001,  EPA  published  a 
direct  final  rule  (66  FR  45933)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  45954)  to  approve 
these  SIP  revisions.  On  October  1,  2001, 
we  received  adverse  comments  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Future  (PennFuture).  On 
October  1 1 ,  2001 ,  we  published  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  direct  final 
rule  did  not  take  effect.  We  indicated  in 
our  August  31,  2001  direct  final 
rulemaking  that  if  we  received  adverse 
comments,  EPA  would  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule  (66  FR 
45954).  This  is  that  subsequent  final 
rule.  A  description  of  the  RACT 
determination(s)  made  for  each  source 
•was  provided  in  the  August  31,  2001 
direct  final  rule  and  will  not  be  restated 
here.  A  summary  of  the  comments 
submitted  by  PennFuture  germane  to 


this  final  rulemaking  and  EPA's 
responses  are  provided  in  Section  11  of 
this  dociunent. 

n.  Public  Comments  and  Responses 

On  October  1,  2001,  the  Citizens  for 
Pennsylvania's  Futiu«  (PennFuture) 
submitted  adverse  comments  on  the 
proposed  rule  published  by  EPA  in  the 
Federal  Register  on  August  31,  2001  to 
approve  case-by-case  RACT  SIP 
submissions  fit)m  the  Commonwealth 
for  NOx  and  or  VOC  soiuces  located  in 
the  Philadelphia  area.  A  summary  of 
those  comments  and  EPA's  responses 
are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas,  805  F.2d  176,  180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  ov«m  RACT  evaluation  for 
each  soiuce.  or  at  a  minimum  dociunent 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  owm  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  ofNO\ 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  of  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
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affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23. 1998  conditional  Umited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  "*  *   •  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  September  6,  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Philadelphia  area.  EPA  received 
no  public  comments  on  that  proposal. 
Final  action  converting  the  limited 
approval  to  full  approval  shall  occur 
once  EPA  has  completed  rulemaking  to 
approve  either  (1)  the  case-by-case 
RACT  proposals  for  all  sources  subject 


to  the  RACT  requirements  currently 
known  in  the  Philadelphia  area  or  (2) 
for  a  sufficient  number  of  sources  such 
that  the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT.  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  peirt  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks, 
Petroleum  refinery  processes,  Solvent 
metal  cleaning,  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 


control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Conunonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
Hastings  and  GATX  Terminals 
Corporation.  EPA  smnmarizes  those 
comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States  "  [63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93).  As  provided  in  the 
response  found  in  II.  A,  EPA  does  not 
agree  that  it  must  conduct  its  own 
technical  analysis  of  each  of  the  case-by- 
case  RACT  determinations  submitted  for 
each  RACT  source  in  order  to  document 
that  its  RACT  requirements  include 
numeric  emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
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approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsbiu^-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270).  to 
assert  that  EPA  has  failed  to  require  the 
Conunonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PeimFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory'  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories.  PennFuture's 
comment  cites  to  Wall  v.  EPA,  2001  FED 
App.  0318P  (6th  Cir.)  (Cincinnati  ozone 
redesignation  and  RACT).  EPA  should 
reject  any  proposed  case-by-case  VOC 
RACT  for  a  soiu-ce  in  a  category  for 
which  there  is  a  CTG  but  no 
Pennsylvania  RACT  regulation. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1 . 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  1 5-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 


and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [182(b)(2)(C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover.  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15,  1990  (182(b)(2)(A)]. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15,  1990  [182(b)(2)(B)|.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761.  September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose' 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 


source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account.  EPA 
disagrees  with  the  commenter's  citing  to 
Wallv.  EPA,  2001  FED  App.  0318P  (6th 
Cir.  Sept.  11.  2001)  (Cincinnati  ozone 
redesignation  and  RACT)  as  indicative 
of  his  contentions  regarding  states' 
obligations  to  adopt  category-wide 
RACT  regulations  for  sources  covered 
by  CTGs.  The  opinion  rendered  in  the 
cited  case  neither  requires  states  to 
adopt  category-wide  RACT  regulations 
for  sources  covered  by  CTGs,  nor  does 
it  preclude  states  from  exercising  their 
option  to  impose  RACT  for  CTG-subject 
sources,  on  a  case-by-case  basis.  Rather, 
it  speaks  only  to  the  Act's  requirement 
that  states  must  implement  RACT  for 
CTG-subject  sources  in  ozone 
nonattainment  areas;  and  not  to  any 
specific  regulatory  construct  by  which 
they  must  do  so.  Pennsylvania  has 
implemented  RACT  for  all  CTG-subject 
soiut:es  in  the  Philadelphia  area  and 
EPA  has  approved  all  such  RACT 
determinations  as  revisions  to  the 
Pennsylvania  SIP.  As  stated  earlier, 
there  is  one  source  category  explicitly 
included  in  PennFuture's  conunent  for 
which  EPA  has  issued  a  CTG,  namely 
natural  gas/gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13, 1993, 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Conunonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  (letter  ftt)m  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP. 
December  15. 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  soiuce  or 
source  category.  With  regard  to  the 
Permsylvania  DEP's  intent  to  finalize  a 
NO.x  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regiUation  applicable  to  many  source 
categories  emd  suggested  that  if  the 
guidance  document  must  include  dollar 
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figures/ton.  it  provide  approximate 
ranges  by  source  category.  PennFutiu^ 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  11. 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP, 
June  24,  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134, 
37-38  (1997)]. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFuture  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton,  or  any  other  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  hgute 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23,  1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
dociunent,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions.  "  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture. 
also  includes  correspondence  frtim  DEP 
to  EPA  [letter  from  James  Salvaggio. 
DEP  to  David  Arnold.  EPA,  September 
10,  1997]  stating  that  DEP's  RACT 
guidance  docuiment  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 


case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  July  14,  1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel.  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma, 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15,  1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
ni's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Commonwealth  which 
was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 
explained  in  the  response  provided  in 
section  11.  A.  of  this  document,  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses.  Peimsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insure  that  the 
requirements  of  the  SIP-approved 
generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law.  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 


states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP.  attainment 
demonstration,  RFP.  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technologv',  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  th^ 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not^stablish  the 
baseline  fixim  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  under  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PeruiFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PeimFutiire  comments 
that  as  in  the  case  with  Pennsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
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Power— Newcastle  plant  (62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  11  emission  limits 
imder  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PeimFutiire 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25, 1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18, 1997  proposed 
disapproval  of  Peruisylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  imits,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961].  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 


Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670].  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30, 1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/or  NOx  RACT  for  eight  major 
soiu-ces  located  in  the  Philadelphia  area. 
EPA  is  approving  these  RACT  SIP 
submittals  because  the  Philadelphia  Air 
Management  Services  (AMS)  and 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  AMS  and  PADEP  have  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 


will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi'om 
Enviromnental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place* 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  Note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Subniission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  s^ency  organization,  procedure,  or 
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practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  eight  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and/or  NOx  RACT  for  eight  sources 
located  in  the  Philadelphia  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  15.  2001. 
fames  W.  Newsom, 

Acting  Regional  Administrator.  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NM— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(174)  to  read  as 
follows: 

§52.2020    ktontificationorplan. 

»        *        *        •        * 

(c)*  *  * 

(174)  Revisions  to  the  Pennsylvania 
R^iUations,  Chapter  129  pertaining  to 
VOC  and/or  NOx  RACT  for  sources 
located  in  the  Philadelphia  area 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  May  2, 1996.  June  10,  1996,  January 
21, 1997,  April  9, 1999,  August  9,  2000, 
and  two  submittals  on  March  23,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 


Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals  and  operating  permits,  on 
May  2, 1996,  June  10, 1996,  January  21, 
1997,  April  9, 1999,  August  9.  2000.  and 
two  letters  on  March  23.  2001. 

(B)  Plan  approvals  (PA).  Operating 
permits  (OP)  issued  to  the  following 
sources: 

{!)  Cardone  Industries,  PA-51-3887. 
for  PLID  3887.  effective  May  29.  1995. 

(2)  Cardone  Industries.  PA-51-2237, 
for  PUD  2237,  effective  May  29, 1995. 

(3)  Naval  Surface  Warfare  Center— 
Carderock  Division,  PA-51-9724,  for 
PLID  9724,  effective  December  27,  1997. 

(4)  Wheelabrator  Falls,  Inc.,  OP-09- 
0013,  effective  January  11, 1996  (as 
amended  May  17, 1996). 

(5)  U.S.  Steel  Group/USX 
Corporation,  OP-09-0006,  effective 
April  8, 1999.  except  for  the  expiration 
date. 

(6)  Brown  Printing  Company.  OP-46- 
001 8A.  effective  May  17,  2000,  except 
for  the  expiration  date  and  condition  12. 

(7)  SUN  CHEMICAL— General 
Printing  Ink  Division,  PA-51-2052,  for 
PLID  2052.  effective  July  14.  2000. 

18)  Sunoco  Chemicals.  Frankford 
Plant.  PA-51-1551,  for  PLID  1551. 
effective  July  27. 1999.  except  for 
conditions  l.A.(2)-(4).  l.A.(6).  l.A.(8); 
conditions  l.B.(l),  l.B.  (3)-{6);  the  last 
sentence  of  condition  2.A.;  conditions 
2.B.-D.;  2.G..  the  last  sentence  of  2.H.. 
2.I.;  and  condition  7. 

(ii)  Additional  materials.  Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(174)  (i)(B)  of  this  section. 

(PR  Doc.  01-26764  Filed  10-29-01:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  N  Docicet  No.  PR6-233a,  FRL-7093- 
«1 

Approval  and  Promulgation  of  State 
Plana  for  Daaignatad  Facilitiaa;  Puarto 
Rico 

agency:  Environmental  Protectfon 

Agency. 

ACTION:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  negative 
declaration  submitted  by  Uie 
Commonwealth  of  Puerto  Rico.  The 
negative  declaration  satisfies  EPA's 
promulgated  Emission  Guidelines  (EG) 


for  existing  small  municipal  waste 
combustion  (MWC)  units.  In  accordance 
with  the  EG,  states  are  not  required  to 
submit  a  plan  to  implement  and  enforce 
the  EG  if  there  are  no  existing  small 
MWC  units  in  the  state  and  if  it  submits 
a  negative  declaration  letter  in  place  of 
the  State  Plan. 

DATES:  This  direct  final  rule  is  effective 
on  December  31,  2001  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  29,  2001. 

If  an  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief. 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office.  290 
Broadway.  New  York,  New  York  10007- 
1866. 

A  copy  of  the  Commonwealth 
submittal  is  available  for  inspection  at 
the  Region  2  Office  in  New  York  City. 
Those  interested  in  inspecting  the 
submittal  must  arrange  an  appointment 
in  advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Ted  Gardella  at 
Gardella.Anthony®epa.gov.  The  office 
address  is  290  Broadway,  Air  Programs 
Branch,  25th  Floor,  New  York,  NeW 
York  10007-1866. 

A  copy  of  the  Commonwealth 
submittal  is  also  available  for  inspection 
at  the  respective  offices: 

Puerto  Rico  Environmental  Quality 
Board,  National  Plaza  Building,  431 
Ponce  De  Leon  Avenue,  Hato  Rey, 
Puerto  Rico  00917. 

Enviroiunental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M 
Street,  S.W.,  Washington,  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  telephone,  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  SUPPL£MENTARY 
INFORMATKW  section: 

Table  of  Contents 

A.  What  action  Is  EPA  faking  today? 

B.  Why  Is  EPA  approving  Puerto  Rico's 

negative  declaration? 

C.  What  if  an  existing  small  MWC  unit  is 

discovered  after  today's  action  becomes 
effective? 

D.  What  is  the  background  for  Emission 

Guidelines  and  State  Plans? 

E.  Where  can  you  find  the  EG  requirements 

for  small  MWC  units? 


I 
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F.  Who  must  comply  with  the  EG 

requirements? 

G.  What  are  EPA's  conclusions? 
H.  Administrative  Requirements 

A.  What  Action  Is  EPA  Taking  Today? 

The  Environmental  Protection  Agency 
(EPA)  is  approving  a  negative 
declaration  submitted  by  the 
Commonwealth  of  Puerto  Rico  dated 
August  2.  2001.  This  negative 
declaration  concerns  existing  small 
municipal  waste  combustors  throughout 
the  Conunonwealth  of  Puerto  Rico.  The 
negative  declaration  satisfies  the  federal 
Emission  Guidelines  (EG)  requirements 
of  EPA's  pfomxilgated  regulation 
entitled  "Emission  Guidelines  for 
Existing  Small  Mimicipal  Waste 
Combustion  Units"  (65  FR  76378, 
December  6,  2000).  The  negative 
declaration  officially  certifies  to  EPA 
that,  to  the  best  of  the  Commonwealth's 
knowledge,  there  are  no  small  MWC 
units  in  operation  in  the 
Commonwealth  of  Puerto  Rioo. 

B.  Why  Is  EPA  Approving  Puerto  Rico's 
Negative  Declaration? 

EPA  has  evaluated  the  negative 
declaration  submitted  by  Puerto  Rico  for 
consistency  with  the  Clean  Air  Act 
(Act),  EPA  gtiidelines  and  policy.  EPA 
has  determined  that  Puerto  Rico's 
negative  declaration  meets  all  the 
requirements  and,  therefore,  EPA  is 
approving  the  Commonwealth's 
certification  that  there  are  no  existing 
small  MWC  imits  in  operation 
throughout  the  Commonwealth.  Puerto 
Rico  has  certified  in  its  negative 
declaration  that  it  searched  island  wide 
all  the  facilities  that  operate  solid  waste 
combustors.  Puerto  Rico's  search 
included  permits  and  EPA's  Aerometric 
Information  Retrival  System  (AIRS). 

EPA's  approval  of  Puerto  Rico's 
negative  declaration  is  based  on  the 
following: 

(1)  Puerto  Rico  has  met  the 
requirements  of  §  60.23(b)  in  Title  40, 
part  60,  subpart  B  of  the  Code  of  Federal 
Regulations  (40  CFR  part  60)  for 
submittal  of  a  letter  of  negative 
declaration  that  certifies  there  are  no 
existing  facilities  in  the  Commonwealth. 
Such  certification  exempts  Puerto  Rico 
from  the  requirements  to  submit  a  plan. 

(2)  EPA's  own  source  inventory 
indicates  there  are  no  existing  small 
MWC  units  operating  in  the 
Commonwealth  of  Puerto  Rico.  During 
July  1998,  EPA  compiled  an  inventory 
of  small  MWC  units  as  a  required 
element  of  the  small  MWC  EG. 


C.  What  if  an  Existing  Small  MWC  Unit 
Is  Discovered  After  Today's  Action 
Becomes  Effective? 

Section  60.1530  of  40  CFR  part  60. 
subpart  BBBB  (page  76386,  65  FR 
76378.  December  6,  2000)  requires  that 
if,  after  the  effective  date  of  today's 
action,  an  existing  small  MWC  unit  is 
fotmd  in  the  State,  the  Federal  Plan 
implementing  the  EG  would 
automatically  apply  to  that  small  MWC 
unit  until  a  State  Plan  is  approved  by 
EPA. 

The  Federal  Plan  was  proposed  on 
June  14,  2001  (66  FR  32484)  and  is 
expected  to  be  promulgated  in  early 
2002.  The  Federal  Plan  will  apply  to 
small  MWCs  in  states,  commonwealths, 
and  territories  (1)  where  the  EPA 
inventory  identifies  small  MWCs  and  a 
plan  is  required  and  has  not  been 
submitted  and  approved  by  EPA  and  (2) 
where  the  EPA  inventory  did  not 
identify  any  small  MWC  and  a  negative 
declaration  has  been  received  and 
approved  by  EPA  (such  as  Puerto  Rico) 
and  a  small  MWC  is  subsequently 
identified  in  the  State  or  territory.  If  and 
when  a  State  Plan  (or  in  this  case  a 
Commonwealth  Plan)  is  submitted  and 
approved  that  applies  to  the  small 
MWC,  the  Federal  Plan  would  no  longer 
apply. 

D.  What  Is  the  Background  for  Emission 
Guidelines  and  State  Plans? 

Section  111(d)  of  the  Act  requires  that 
pollutants  controlled  under  New  Source 
Performance  Standards  (NSPS)  must 
also  be  controlled  at  existing  sources  in 
the  same  source  category.  Once  an  NSPS 
is  issued,  EPA  then  publishes  an  EG 
applicable  to  the  control  of  the  same 
pollutant  from  existing  (designated) 
facilities.  States  with  designated 
facilities  must  then  develop  State  Plans 
to  adopt  the  EG  into  their  body  of 
regulations. 

Under  section  129  of  the  Act,  the  EG 
is  not  federally  enforceable.  Section 
129(b)(2)  of  the  Act  requires  states  to 
submit  State  Plans  to  EPA  for  approval. 
State  Plans  must  be  at  least  as  protective 
as  the  EG.  and  they  become  federally 
enforceable  upon  EPA  approval.  The 
procedures  for  adopting  and  submitting 
State  Plans,  as  well  as  state 
requirements  for  a  negative  declaration, 
are  in  40  CFR  part  60.  subpart  B. 

EPA  originally  issued  the  subpart  B 
provisions  on  November  17. 1975.  EPA 
amended  subpart  B  on  December  19, 
1995.  to  allow  the  subparts  developed 
imder  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 


limitations,  and  the  compliance 
schedules  (60  FR  65414). 

E.  Where  Can  You  Find  the  EG 
Requirements  for  Small  MWC  Units? 

On  December  6,  2000.  under  sections 
111  and  129  of  the  Act,  EPA  issued  the 
NSPS  applicable  to  new  MWC  units  and 
the  EG  applicable  to  existing  small 
MWC  tmits.  The  NSPS  and  EG  are 
codified  at  40  CFR  part  60,  subparts 
AAAA  (65  FR  76350)  and  BBBB  (65  FR 
76378),  respectively. 

F.  Who  Must  Comply  With  the  EG 
Requirements? 

A  small  MWC  unit  having  the 
capacity  to  combust  at  least  35  tons  per 
day  of  municipal  solid  waste  but  no 
more  than  250  tons  per  day  of 
municipal  solid  waste  or  refuse  derived 
fuel  that  commenced  construction  on  or 
before  August  30, 1999  ("existing  small 
MWC  imit")  must  comply  with  these 
requirements.  See  §  60.1555  of  40  CFR 
part  60.  subpart  BBBB  for  a  list  of  small 
MWC  units  exempt  from  the  federal 
requirements. 

G.  What  Are  EPA's  Conclusions? 

EPA  has  determined  that  Puerto 
Rico's  negative  declaration  meets  all  the 
requirements  and.  therefore.  EPA  is 
approving  Puerto  Rico's  certification 
that  no  small  MWC  imits  are  in 
operation  in  the  Commonwealth  of 
Puerto  Rico.  If  any  existing  small  MWC 
units  are  discovered  in  the  future,  the 
Federal  Plan  implementing  the  EG 
would  automatically  apply  to  that  small 
MWC  unit  until  the  State  Plan  is 
approved  by  EPA. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  negative 
declaration  should  relevant  adverse 
comments  be  filed.  This  rule  will  be 
effective  December  31.  2001  without 
further  notice  tmless  the  Agency 
receives  significant,  material  adverse 
comments  by  November  29.  2001. 

If  EPA  receives  significant,  material 
adverse  comments  by  the  above  date, 
the  Agency  will  withdraw  this  action 
before  the  effective  date  by  publishing  a 
subsequent  dociunent  in  the  Federal 
Register  that  will  withdraw  this  final 
action.  EPA  will  address  all  public 
comments  received  in  a  subsequent 
final  rule  based  on  the  parallel  proposed 
rule  published  in  today's  Federal 
Register.  EPA  vrill  not  institute  a  second 
comment  period  on  this  action.  Any 
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parties  interested  in  conunenting  on  this 
action  should  do  so  at  this  time. 

H.  Administrative  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fitim  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Executive  Order  13132 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 


state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  rule  may 
have  federalism  implications.  The  only 
reason  why  this  rule  may  have 
federalism  implications  is  if  in  the 
future  a  small  MWC  unit  is  found  in  the 
Commonwealth  of  Puerto  Rico  the  imit 
will  become  subject  to  the  Federal  Plan 
xmtil  a  State  Plan  is  approved  by  EPA. 
However,  it  will  not  impose  substantial 
direct  compliance  costs  on  state  or  local 
governments,  nor  will  it  preempt  state 
law.  Thus,  the  requirements  of  sections 
6(b)  and  6(c)  of  the  Executive  Order  do 
not  apply  to  this  rule. 

Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accoimtable  process  to 
ensiue  "meeiningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  as  a  negative 
declaration  it  is  not  subject  to  the  small 
MWC  EG  requirements.  Therefore, 
because  the  Federal  approval  does  not 
create  any  new  requirements.  I  certify 
that  this  action  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  signfficanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  commonwealth,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state, 
commonwealth,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi*om  this  action. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  December  31,  2001 
unless  EPA  receives  material  adverse 
written  comments  by  November  29. 
2001. 
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National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regidation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


Or  Refuse  Derived  Fuel  and  Constructed 
on  or  Before  August  30,  1999. 

§62.13105    Mentiflcation  of  plan— negative 
declaration. 

Letter  from  the  Puerto  Rico 
Environmental  Quality  Board, 
submitted  August  2,  2001,  certifying 
that  there  are  no  existing  small 
municipal  waste  combustion  units  in 
the  Commonwealth  of  Puerto  Rico 
subject  to  part  60,  subpart  BBBB  of  this 
chapter. 
IFR  Doc.  01-27283  Filed  10-29-01;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[DociWt  No.  FEiyiA-7771] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACDON:  Final  rule. 


List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  October  19,  2001. 
William  |.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 

Part  62,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  62  U.S.C.  7401-7671q. 

Subpart  BBB— Puerto  Rico 

2.  Part  62  is  amended  by  adding  new 

§  62.13105  and  an  undesignated  heading 
to  subpart  BBB  to  read  as  follows: 

Air  Emissions  From  Existing  Small 
Municipal  Waste  Combustion  Units 
With  The  Capacity  To  Combust  At  Least 
35  Tons  Per  Day  But  No  More  Than  250 
Tons  Per  Day  Of  Municipal  Solid  Waste 


summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
dociunentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick,  Division  Director, 
Program  Marketing  and  Partnership 
Division,  Federal  Insurance 
Administration  and  Mitigation 
Directorate,  500  C  SU^eet,  SW.,  Room 
411,  Washington,  DC  20472.  (202)  646- 
3098 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
conununities  agree  to  adopt  and 
administer  local  floodplain  management 


aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insvuance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  imder  the 
National  Flood  Insiuance  Program,  42 
U.S.C.  4001  et  seq.;  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  dociunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  coliunn.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  commimity.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measm«s  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  conuntmities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
conununities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  coliunn  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
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the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 


requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  imless 
they  take  remedial  action. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987,  3  CFR,  1987  Comp.; 
p.  252. 


Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.;  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.:  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.;  p.  376. 


S64.6    [kr 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  (uid  Location 


Region  I 

Maine: 

Dixfield,  Town  of,  Oxford  County 


Greenville,    Town    of,    Piscataquis 

County. 
Kingfield,  Town  of,  Franklin  County 

Region  II 

New  York: 

Larchmont,  Village  of,  Westchester 

County. 
Uttea,  City  of,  Oneida  County  

Region  HI 

Pennsylvania: 

Altxirtis,  Borough  of,  Lehigh  County 

Allentown,  City  of,  Lehigh  County  .... 

Catasauqua,    Borough    of.    Lehigh 

County. 
Coopersburg,    Borough   of.    Lehigh 

County. 
Copiay.  Borough  of.  Lehigh  County 

Emmaus.  Borough  of,  Lehigh  Courv 

ty 

Fountain  Hill,  Borough  of,  Lehigh 
County. 

Hanover,  Township  of,  Lehigh 
County. 

Heidelberg,  Township  of.  Lehigh, 
County. 

Lower  Macungte,  Township  of,  Le- 
high County. 

Lower  Milford,  Township  of.  Lehigh 
County. 

Lowhill,  Township  of,  Lehigh  County 


Community 
No. 


230092 
230409 
230056 

360915 
360558 

420584 
420585 
420586 
420567 
421807 
420588 
421808 
422261 
421809 
420589 
421039 
421811 


Effective  date  auttK>rization/cancellation 
of  sale  of  .itood  insurance  In  community 


June  23,  1975,  Emerg.;  March  4,  1985. 

Reg.  Novemt)er  7,  2001 . 
July  17,  1975,  Emerg.;  March  4,  1987, 

Reg.  Novemt)er  7,  2001 
August  21,  1975,  Emerg.;  June  5.  1989. 

Reg.  November  7,  2001. 


Febmary  4,  1972,  Emerg.;  September  1, 
1977,  Reg.  November  7,  2001. 

October  2,  1974,  Emerg..  Febmary  1. 
1984,  Reg.  November  7,  2001. 


August  7,  1975,  Emerg.;  December  15. 

1978,  Reg.  November  7,  2001. 
October    15,    1971,    Emerg.;    June    1, 

1982,  Reg.  November  7.  2001. 
December  3,  1971,  Emerg.;  November 

1.  1979,  Reg.  November  7,  2001. 
January    12,    1977,    Emerg.;   July   30. 

1982.  Reg.  November  7,  2001. 
October   14,    1975,   Emerg.;  June  25, 

1976,  Reg.  November  7,  2001. 

July  26,  1973,  Emerg.;  September  1, 

1977,  Reg.  November  7,  2001. 

July  31,  1975,  Emerg.;  May  15,  1986, 

Reg.  Novemt)er  7,  2001 . 
July  2.  1974.  Emerg.;  January  6.  1982, 

Reg.  November  7,  2001. 
Febnjaiy  21,  1975,  Emerg.;  June  15, 

1981,  Reg.  November  7,  2001. 
September  29.  1972,  Emerg.;  Febnjary 

2,  1977,  Reg.  November  7,  2001. 
Febmary    1,    1974,    Emerg.;    April    17, 

1978,  Reg.  ftovember  7,  2001. 
March   1,   1977,   Emerg.;   October  15, 

1985,  Reg.  November  7,  2001. 


Current  Effective 
Map  Date 


November  11,  2001 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


Date  certain  Fed- 
eral assistance  no 
longer  available  in 
special  flood  hazard 
areas 


November  21, 
2001. 
Do. 

Do. 


Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
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State  and  Location 


Lynn,  Township  of,  Lehigh  County  .. 

Macungie,     Borough     of,     Lehigh 
County. 

North  Whitehall,  Township  of,  Le- 
high County. 

Salistxjry,     Township    of,     Lehigh 
County. 

Slatington,     Borough     of,     Lehigh 
County. 

South  Whitehan,  Township  of,  Le- 
high County. 

Upper  Macungie,  Township  of,  Le- 
high County. 

Upper  Milford,  Township  of,  Lehigh 
County. 

Upper  Siaucon,  Township  of,  Lehigh 
County. 

Washington,   Township   of,    Lehigh 
County. 

Weisenberg,   Township  of,   Lehigh 
County. 

Whitehall,    Township    of.    Lehigh 
County. 

Region  IV 

Edisto   Beach,   Town   of,   Colleton 

County. 
Waltert)oro,  City  of,  Colleton  County 

Williams,  Town  of,  Colleton  County 


Community 
No. 


Region  VI 

Texas: 

Fort  Bend  County,  Unincorporated 

Areas. 
Wharton    County,     Unincorporated 

Areas. 

Region  VII       | 

Kansas: 

Baldwin,  City  of,  Douglas  County  .... 

Douglas     County.     Unincorporated 

Areas. 
Eudora,  City  of,  Douglas  County  

Lawrence,  City  of,  Douglas  County 

Lecompton,  City  of,  Douglas  County 

Region  I        | . 

Vermont: 

WeHs,  Town  of,  Rutland  County  


Region  III       I 

New  Jersey:  ' 

Berkeley    Heights,    Township    of. 
Union  County. 


Ohio: 

Adams      County      Unincorporated 

Areas. 
Manchester,     Village    of,     Adams. 

County. 
Aberdeen.  Village  of.  Brown  County 


Effective  date  authorization/cancellation 
of  sale  of  flood  insurance  in  community 


421812 

420590 

421813 

420591 

420592 

420593 

421044 

421815 

420594 

421816 

421817 

420595 

455414 
450058 
450059 

480228 
480652 

200088 
200087 
200089 
200090 
200091 

500271 

340459 

390001 
390002 
390675 


July  21,  1976,  Emerg.;  September  30, 
1987,  Reg.  November  7,  2001. 

April  18,  1974,  Emerg.;  April  15,  1980, 
Reg.  r»toveml)er  7,  2001 . 

July  26,  1974,  Emerg.;  September  30, 
1981,  Reg.  November  7,  2001. 

April  22,  1975,  Emerg.;  September  24, 

1984,  Reg.  November  7,  2001. 
June  4,  1975,  Emerg.;  March  16,  1981, 

Reg.  November  7,  2001 . 
January  26,  1973,  Emerg.;  Febnjary  1. 

1978,  Reg.  November  7,  2001. 
Febmary   12,    1974,    Emerg.;   April  2, 

1979,  Reg.  November  7,  2001. 
October   10,    1974,    Emerg.;   May   19, 

1981,  Reg.  November  7,  2001. 
Febmary  25,   1972.   Emerg.;  July  15. 

1977,  Reg.  November  7,  2001. 
August   21,    1974,    Emerg.;    April    15, 

1981,  Reg.  November  7,  2001. 
Febaary  3,  1976,  Emerg ;  October  15. 

1985,  Reg.  November  7,  2001. 
April   30,    1974,    Emerg.;   October  28, 

1977,  Reg.  November  7,  2001. 

March  19,  1971,  Emerg.;  April  9,  1971, 

Reg.  November  7,  2001 . 
April  2,  1975,  Emerg.;  April  17,  1987, 

Reg.  November  7,  2001 . 
Febmary    3,    1976,    Emerg.;    July    17, 

1986,  Reg.  November  7,  2001. 


March   19,   1987,   Reg.;   November  7, 

2001. 
Febmaiy  27,  1987.  Reg.;  November  7, 

2001. 


June   23,    1975,    Emerg.;   January   2. 

1980,  Reg.  November  7,  2001. 

May  30,  1975,  Emerg.;  March  2,  1981, 

Reg.  Novemtter  7,  2001 . 
June   12,   1975,   Emerg.;  January   16, 

1981,  Reg  November  7,  2001. 

June  15,  1973,  Emerg.;  March  2.  1981, 

Reg.  November  7,  2001 . 
July  2,  1975,  Emerg.;  March  15.  1979, 

November  7,  2001. 


Current  Effective 
Map  Date 


June  25,  1975,  Emerg.;  June  15,  1988,    November  21,  2001 
Reg.  November  21.  2001. 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do  . 
..do. 

..do 

..do 

..do. 

..do 

..do 


Date  certain  Fed- 
eral assistance  no 
longer  available  in 
special  flood  hazard 
areas 


December  30,  1971,  Emerg.;  March  1, 
1978,  Reg.  November  21,  2001. 


March  14,  1978,  Emerg.;  ttovember  21. 

2001,  Reg. 
October  25,  1974,  Emerg.;  August  1, 

1978,  Reg.  November  21,  2001. 
July  2,  1975,  Emerg.;  Au^jsI  15,  1983, 

Reg.  November  21,  2001. 


do. 

.do 
do 
do 


Do. 

Do. 

Do 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do 


November  21, 
2001. 


Do. 

Do. 
Oa 
Do. 
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State  and  Location 


Brown  County.  Unincorporated 
Areas  County. 

Higginsport.  Village  of.  Brown  Coun- 
ty 

Mount  Orab,  Village  of.  Brown 
County. 

Ripley,  Village  of.  Brown  County  

Rome,  Village  of.  Brown  County 

Region  VI 

Oklahoma: 

Logan  County,  Unincorporated 
Areas. 

Region  IX 

California: 

Hidden  Hills,  City  of,  Los  Angeles 

County. 
Lassen     County,      Unincorporated 

Areas. 
Palos  Verdes  Estates,  City  of,  Los 

Angeles  County. 


Community 
No. 


390034 
390677 
390621 
390036 
390003 

400096 

060125 
060092 
060145 


Effective  date  auttiorization/cancellation 
of  sale  of  fkxxJ  insurance  in  community 


May  9,   1977.   Emerg.;   November  21, 

2001,  Reg. 
January  29,  1976.  Emerg.;  September 

15.  1983,  Reg.  November  21,  2001. 
January  16,  2001,  Emerg.;  November 

21,  2001,  Reg. 
June  12,  1975,  Emerg.;  July  18.  1983, 

Reg.  November  21,  2001. 
February  16,  1977,  Emerg.;  October  18, 

1983.  Reg.  November  21.  2001. 


October  26,  1984.  Emerg.;  December  5, 
1989,  Reg.  November  21,  2001. 


May  24,  1974,  Emerg.;  September  7. 

1984,  Reg.  November  21,  2001. 
June  26.  1986.  Emerg.;  September  4, 

1987,  Reg.  November  21,  2001. 
January  29,  1971,  Emerg.;  September 

7,  1984,  Reg.  November  21,  2001. 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension. 


Current  Effective 
Map  Date 


..do 
..do 
..do 
..do 
..do 

do  . 

.do 
.do 
do 


Date  certain  Fed- 
eral assistance  no 
longer  available  in 
special  flood  hazard 
areas 


Do. 
Do 
Do 
Do. 
Do. 

Do. 

Do 
Do 
Do, 


Dated :  October  23 ,  2001 . 

Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 

(PR  Doc.  01-27208  Filed  10-29-01;  8:45  amj 

BILLING  COOE  B718-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CIH)  Parts  600  and  660 

[Doclcet  No.  001226367-0367-01 ;  1.0. 
102201  A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Recreational 
Fishery  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Fishery  closure;  request  for 
comments. 

SUMMARY:  NMFS  announces  closure  of 
the  recreational  fishery  for  rockfish  and 
lingcod  in  Federal  waters  (3-200 
nautical  miles  ofEshore)  south  of  40''10' 
N  lat.  and  seaward  of  the  20-fathom 
(36.9-m)  depth  contour  off  the  coast  of 
California  finim  October  29  through 
Decembffl-  31,  2001.  This  action,  which 
is  authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 


(FMP)  and  its  implementing  regulations, 
is  intended  to  protect  overfished 
species. 

DATES:  Changes  to  management 
measures  are  effective  0001  hours  local 
time  (l.t.)  October  29.  2001,  through 
1159  hours  l.t.  December  31,  2001, 
unless  modified,  superseded,  or 
rescinded.  Conunents  on  this  rule  will 
be  accepted  through  November  14, 
2001. 

ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE,  Seattle,  WA  98115-0070;  or  Rod 
Mclnnis,  Acting  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Jamie  Goen, 
Northwest  Region,  NMFS,  206-52&- 
6140. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access  '> 

This  Federal  Register  document  is 
available  on  the  Government  Printing 
Office's  Web  site  at  http:// 
www.access.gpo.gov/su — docs/aces/ 
acesl40.html. 

Background 

The  Pacific  Coast  Groundfish  FMP 
and  its  implementing  regulations  at  50 
CFR  part  660,  subpart  G,  regulate  fishing 
for  82  species  of  groundfish  off  the 
coasts  of  Washington,  Oregon,  and 


California.  Annual  groundfish 
specifications  and  management 
measures  are  initially  developed  by  the 
Pacific  Fishery  Management  Council 
(Council),  and  are  implemented  by 
NMFS.  The  specifications  and 
management  measures  for  the  current 
fishing  year  (January  1  -  December  31. 
2001)  were  published  at  66  FR  2338 
(January  11,  2001),  as  amended  at  66  FR 
10208  (February  14,  2001),  at  66  FR 
18409  (April  9,  2001),  at  66  FR  22467 
(May  4.  2001).  at  66  FR  28676  (May  24, 
2001),  at  66  FR  35388  (July  5.  2001).  at 
66  FR  38162  (July  23,  2001),  and  66  FR 
.50851,  (October  5,  2001). 

Of  the  82  species  managed  under  the 
FMP,  seven  have  been  declared 
overfished  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  including  bocaccio  and  canary 
rockfish.  The  Council  is  developing 
rebuilding  plans  for  these  two  species. 
Both  bocaccio  and  canary  rockfish  are 
found  primarily  on  the  Continental 
shelf,  and  are  classified  as  "shelF' 
rockfish  species.  They  are  caught 
directly  and  incidentally  in  the  Pacific 
Coast  groundfish  (and  non-groundfish) 
fisheries. 

Canary  rockfish  is  the  most  difficult 
overfished  species  to  manage  as  its 
management  places  great  constraint  on 
managing  other  groundfish  species.  Its 
optimiun  yield  (OY)  was  reduced  from 
1,045  mt  in  1999  to  200  mt  in  2000.  and 
to  93  mt  for  2001.  From  the  93  mt  OY. 
44  mt  are  set  aside  for  the  coastwide 
recreational  catch,  with  26  mt  (22  mt 
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south  of  Cape  Mendocino,  4O°30'  N  lat.) 
of  the  44  mt  expected  to  be  taken  in  the 
California  recreational  fisheries  for 
rockfish  and  lingcod. 

Bocaccio  is  another  overfished  species 
of  concern  in  the  California  recreational 
fisheries  for  rockfish  and  lingcod.  The 
bocaccio  rebuilding  plan  applies  to 
bocaccio  occurring  off  California  south 
of  Cape  Mendocino  (40°30'  N  lat.). 
Bocaccio's  2001  OY  for  that  area  is  100 
mt,  with  52  mt  expected  to  be  taken  as 
recreational  harvest.  Bocaccio  north  of 
40°30'  N  lat.  are  included  in  the  OY  for 
minor  shelf  rockfish  north  (70  mt). 

At  its  September  10-14,  2001. 
meeting  in  Portland,  OR,  the  Council,  in 
consultation  with  the  State  of  California, 
recommended  closure  of  the  California 
recreational  fisheries  in  Federal  waters 
when  the  preseason  estimates  for 
recreational  harvest  are  reached, 
following  anticipated  action  by  the 
California  Fish  and  Game  Commission 
(Commission)  at  its  October  4-5,  2001, 
meeting  to  close  California  state  waters. 
Currently,  recreational  catches  of  both 
canary  and  bocaccio  rockfish  are 
projected  to  have  exceeded  their 
preseason  estimates,  based  on  estimates 
from  the  Marine  Recreational  Fisheries 
Statistical  Survey  (MRFSS)  through  Jime 
and  on  projections  of  total  annual  catch 
based  on  MRFSS  1999  and  2000  catch 
levels.  The  recreational  catch  of  canary 
rockfish  off  of  California  was  at  16  mt 
of  the  22  mt  preseason  estimate  through 
June  2001  and  at  22  mt  of  the  44  mt 
preseason  estimate  coastwide.  During 
the  remainder  of  the  year  (July  - 
December),  the  recreational  fisheries 
north  of  Cape  Mendocino  are  expected 
to  stay  within  the  preseason  estimate  of 
canary  rockfish  in  that  area  (22  mt),  but 
the  California  recreational  fishery  south 
of  Cape  Mendocino  is  projected  to  take 
another  45  mt  of  canary  rockfish. 

Bocaccio  recreational  catch 
approached  the  52-mt  preseason 
estimate  in  June,  weighing  in  at  50  mt. 
If  current  regiilations  continue,  the 
projected  recreational  catch  alone  of 
bocaccio  could  reach  111  mt  by  the  end 
of  2001.  By  adding  the  estimated 
commercial  catch  of  30  mt  through  the 
end  of  the  year,  the  total  bocaccio  catch 
could  total  141  mt,  41  mt  over  the  100 
mtOY. 

As  a  result  of  projections  that 
recreational  harvest  of  canary  rockfish 
and  bocaccio  will  exceed  the  annual 
preseason  estimates  for  these  species,  at 
its  October  4-5,  2001,  meeting  in  San 
Diego.  CA,  the  Commission  closed  the 
California  recreational  fisheries  for 
rockfish  and  lingcod  (a  co-occurring 
species)  in  California  state  waters  bom 
October  29  through  December  31,  2001, 


and  requested  that  NMFS  also  close 
Federal  waters. 

NMFS  Actions 

NMFS  concurs  with  the  Council's  and 
the  Commission's  recommendations, 
and  hereby  annoimces  closure  of  the 
recreational  fisheries  for  rockfish  and 
lingcod  in  Federal  waters  (3-200  miles 
offshore)  south  of  40°10'  N  lat.  and 
seaward  of  the  20-fathom  (36.9-m) 
depth  contour  off  the  coast  of  California 
from  October  29  through  December  31, 
2001.  Fishing  for  minor  nearshore 
rockfish  inside  the  20-fathom  (36.9  m) 
depth  contour  south  of  40°10'  N  lat. 
remains  open.  However,  retention  of 
shelf  rockfish  (including  bocaccio  and 
canary  rockfish)  taken  in  this  area  is 
prohibited.  Recreational  fishing 
measures  for  the  areas  north  of  40°  10'  N 
lat.  remain  imchanged.  [NOTE:  The 
stock  assessment  areas  for  groundfish 
were  modified  in  2000  such  that  the 
ABCs  and  OYs  apply  to  areas  north  and 
south  of  40°30'  N  lat.  (Cape  Mendocino) 
to  better  align  with  the  trip  limit  areas 
and  management  actions  that  apply 
north  and  south  of  40°10'  N  lat.) 

Accordingly,  at  66  FR  2338,  January 
11,  2001,  as  subsequently  amended,  in 
Section  IV,  under  D.  Recreational 
Fishery,  paragraphs  (l)(a)(ii),  (l)(a)(iii) 
and  (l)(b)(i)  are  revised  to  read  as 
follows: 

IV.  NMFS  Actions 

D.  Recreational  Fishery 

***** 

(1)  *  *  * 

(a)  •  *  * 

(ii)  Seasons.  North  of  40ol0'  N  lat.. 
recreational  fishing  for  rockfish  is  open 
ttom  January  1  through  December  31. 
South  of  40°  10'  N  latitude  and  north  of 
Point  Conception  (34°27'  N  lat.). 
recreational  fishing  for  rockfish  is 
closed  from  March  1  through  April  30. 
This  area  is  also  closed  to  recreational 
rockfish  fishing  from  May  1  through 
June  30  and  from  October  29  through 
December  31.  except  that  fishing  for 
minor  nearshore  rockfish  is  permitted 
inside  the  20-fathom  (36.9-m)  depth 
contour.  South  of  Point  Conception 
(34°27'  N  lat.).  recreational  fishing  for 
rockfish  is  closed  from  January  1 
through  February  28  and  from  October 
29  through  December  31.,  except  that 
fishing  for  minor  nearshore  rockfish  is 
permitted  inside  the  20-fathom  (36.9:- 
m)  depth  contour.  Recreational  fishing 
for  cowcod  is  prohibited  all  year  in  all 
areas. 

(iii)  Bag  limits,  boat  limits,  hook 
limits.  North  of  40°10'  N  lat.,  when  the 
recreational  fishery  is  open,  there  is  a  2- 
hook  limit  per  fishing  line,  and  the  bag 


limit  is  10  rockfish  per  day,  of  which  no 
more  than  2  may  be  bocaccio  and  no 
more  than  1  may  be  canary  rockfish. 
South  of  40°10'  N  lat.,  in  times  and  areas 
when  the  recreational  season  is  open, 
there  is  a  2-hook  limit  per  fishing  line, 
and  the  bag  limit  is  10  rockfish  per  day. 
From  October  29  through  December  31, 
retention  of  shelf  rockfish  (including 
bocaccio  and  canary  rockfish)  is 
prohibited  south  of  40°10'  N  lat. 
Cowcod  retention  is  prohibited 
coastwide  throughout  2001.  [Note: 
California  scorpionfish,  Scorpaena 
guttata,  are  subject  to  California's  10- 
fish  bag  limit  per  species,  but  are  not 
counted  toward  the  10-rockfish  bag 
limit.)  Multi-day  limits  are  authorized 
by  a  valid  permit  issued  by  California 
and  must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 
***** 

(1)  *  *  * 

(b)*** 

(i)  Seasons.  South  of  40°10'  N  lat.  and 
north  of  Point  Conception  (34°27'  N 
lat.),  recreational  fishing  for  lingcod  is 
closed  from  March  1  through  June  30 
and  from  October  29  through  December 
31.  South  of  Point  Conception  (34°27'  N 
lat.).  recreational  fishing  for  lingcod  is 
closed  from  January  1  through  February 
28  and  from  October  29  through 
December  31. 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP  and 
the  annual  specifications  and 
management  measures  published  at  66 
FR  2338  (January  11,  2001),  as  amended 
at  66  FR  10208  (February  14,  2001),  at 
66  FR  18409  (April  9,  2001),  at  66  FR 
22467  (May  4,  2001).  at  66  FR  28676 
(May  24.  2001).  at  66  FR  35388  Uuly  5, 
2001).  at  66  FR  38162  (July  23.  2001). 
and  66  FR  50851.  (October  5.  2001)  and 
are  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  this  action  is  based  are  available 
for  public  inspection  at  the  Office  of  the 
Administrator.  Northwest  Region. 
NMFS  (see  ADDRESSES)  during  business 
hours. 

NMFS  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(B).  because  providing 
prior  notice  and  opportuinity  for 
comment  would  be  impracticable.  It 
would  be  impracticable  because  this 
action  is  necessary  to  protect  overfished 
species  that  are  managed  under  Council- 
approved  rebuilding  plans,  and 
affording  additional  advance  notice 
would  reduce  the  agency's  ability  to 
-    protect  those  overfished  species  in  a 
timely  manner. 
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This  action  is  taken  under  the 
authority  of  50  CFR  660.323  {b)(2).  and 
is  exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  25,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-27274  Filed  10-25-01;  3:14  pm) 

BNJJNG  CODE  3S10-22-S 

DEPAFTTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

P.D.  102401  A] 

Flslwries  of  ttw  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Closure 
of  tlw  Commercial  Red  Snapper 
Component 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conmierce. 
ACTION:  Closiire. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico.  NMFS  hasaetermined  that  the 
fall  portion  of  the  annual  commercial 
quota  for  red  snapper  will  be  reached  at 
noon,  local  time.  November  10.  2001. 
This  closure  is  necessary  to  protect  the 
red  snapper  resource. 
EFFECTIVE  DATES:  Closure  is  effective  at 
noon,  local  time.  November  10.  2001. 
until  noon,  local  time,  on  February  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone  727-570-5305.  fax 
727-570-5583.  e-mail 
Phil.Steele@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Coimcil 
and  approved  and  implemented  by 
NMFS  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622.  Those 
regulations  set  the  commercial  quota  for 
red  snapper  in  the  Gulf  of  Mexico  at 
4.65  million  lb  (2.11  million  kg)  for  the 
current  fishing  year,  January  1  through 
December  31,  2001.  The  red  snapper 


commercial  fishing  season  is  split  into 
two  time  periods,  the  first  commencing 
at  noon  on  February  1  with  two-thirds 
of  the  annual  quota  (3.10  million  lb 
(1.41  million  V%))  available,  and  the 
second  commencing  at  noon  on  October 
1  with  the  remainder  of  the  annual 
quota  available.  During  the  commercial 
season,  the  red  snapper  commercial 
fishery  opens  at  noon  on  the  first  of 
each  month  and  closes  at  noon  on  the 
10th  of  each  month  until  the  applicable 
commercial  quotas  are  reached. 

Under  50  CFR  622.43(a).  NMFS  is 
required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 
quota  for  that  species  or  species  group 
is  reached,  or  is  projected  to  be  reached, 
by  filing  a  notification  to  that  effect  in 
the  Federal  Register.  Based  on  current 
statistics,  NMFS  has  determined  that  the 
available  commercial  quota  of  4.65 
million  lb  (2.11  million  kg)  for  red 
snapper  for  this  fishing  year  will  be 
reached  when  the  fishery  closes  at  noon, 
local  time,  November  10.  2001. 
Accordingly,  the  commercial  fishery  in 
the  EEZ  in  the  Gulf  of  Mexico  for  red 
snapper  will  remain  closed  until  noon, 
local  time,  on  February  1.  2002.  The 
operator  of  a  vessel  with  a  valid  reef  fish 
permit  having  red  snapper  aboard  must 
have  landed  and  bartered,  traded,  or 
sold  such  red  snapper  prior  to  noon, 
local  time.  November  10,  2001. 

Diuing  the  closure,  the  bag  and 
possession  limits  specified  in  50  CFR 
622.39  (b)  apply  to  all  harvest  or 
possession  of  red  snapper  in  or  from  the 
EEZ  in  the  Gulf  of  Mexico,  and  the  sale 
or  purchase  of  red  snapper  taken  from 
the  EEZ  is  prohibited.  In  addition,  the 
bag  and  possession  limits  for  red 
snapper  apply  on  board  a  vessel  for 
which  a  commercial  permit  for  Guff  reef 
fish  has  been  issued,  without  regard  to 
where  such  red  snapper  were  harvested. 
However,  the  bag  and  possession  limits 
for  red  snapper  apply  only  when  the 
recreational  quota  for  red  snapper  has 
not  been  reached  and  the  bag  and 
possession  limit  has  not  been  reduced  to 
zero.  The  prohibition  on  sale  or 
purchase  does  not  apply  to  sale  or 
purchase  of  red  snapper  that  were 
harvested,  landed  ashore,  and  sold  prior 
to  noon,  local  time,  November  10,  2001, 
and  were  held  in  cold  storage  by  a 
dealer  or  processor. 

Classificatioii 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  bom  review 
tmder  Executive  Order  12866. 


Dated:  October  24.  2001. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  01-27310  Filed  10-29-01;  8:45  am| 
BIUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[l-D.  1 02201 F] 

Fisheries  Of  the  Northeastern  United 
States;  Atlantic  Surf  Clam  and  Ocean 
Quahog  Hshery;  Suspension  of 
Minimum  Surf  Clam  Size  for  2002 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Suspension  of  surf  clam 
minimum  size  limit. 

SUMMARY:  NMFS  suspends  the 
minimum  size  limit  of  4.75  inches 
(12.07  cm)  for  Atlantic  surf  clams  for  the 
2002  fishing  year.  This  action  is  taken 
under  the  authority  of  the  implementing 
regulations  for  this  fishery,  which  allow 
for  the  annual  suspension  of  the 
minimum  size  limit  based  upon  set 
criteria.  The  intended  effect  is  to  relieve 
the  industry  from  a  regulatory  burden 
that  is  not  necessary,  as  the  majority  of 
surf  clams  harvested  are  larger  than  the 
minimum  size  limit. 
DATES:  Effective  January  1,  2002, 
through  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Gardiner,  Fishery  Management 
Specialist,  978-281-9326. 

SUPPLEMENTARY  INFORMATION:  Section 
648.72(c)  of  the  regulations 
implementing  the  Fishery  Management 
Plan  (FMP)  for  the  Atlantic  Surf  Clam 
and  Ocean  Quahog  Fisheries  allows  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  suspend 
annually,  by  publication  of  a 
notification  in  the  Federal  Register,  the 
minimum  size  limit  for  Atlantic  surf 
clams.  This  action  may  be  taken  unless 
discard,  catch,  and  survey  data  indicate 
that  30  percent  of  the  Atlantic  surf  clam 
resource  is  smaller  than  4.75  inches 
(12.07  cm)  and  the  overall  reduced  size 
is  not  attributable  to  harvest  fiDm  beds 
where  growth  of  the  individual  clams 
has  been  reduced  because  of  density- 
dependent  factors. 

At  its  July  2001,  meeting,  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  voted  to  recommend  that  the 
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Regional  Administrator  suspend  the 
minimiiTn  size  limit.  Commercial  surf 
clam  shell  length  data  for  2001  was 
analyzed  using  modified  procedures 
from  what  was  used  in  1999  and  2000. 
The  analysis  indicated  that  between  2.1 
to  22.2  percent  of  the  samples  taken 
overall  were  composed  of  surf  clams 
that  were  less  than  4.75  inches  (12.07 
cm).  Based  on  these  data,  the  Regional 


Administrator  adopts  the  Council's 
recommendation  and  suspends  the 
minimum  size  limit  for  Atlantic  surf 
clams  firom  January  1,  2002,  through 
December  31.  2002. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
imder  Executive  Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  24,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-27312  Filed  10-29-01;  8:45  am] 

BILUNQ  COOE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnietratlon 

14  CFR  Part  39 

[Docket  No.  2001-NM-155-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BomtMrdier 
Model  CL-600-2B19  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  This  proposal 
would  require  repetitive  inspections  for 
cracking  of  the  left  and  right  lower  wing 
planks,  and  repair,  if  necessary.  This 
action  is  necessary  to  find  and  fix  such 
cracking,  which  could  result  in  reduced 
structural  integrity  of  the  wing.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
November  29,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
155-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-155-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tins  action  may  faie'  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-155-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-155-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  TCCA  advises 
that  cracks  have  been  found  on  the  left 
and  right  lower  wing  planks  on  several 
airplanes.  The  cracks  were  located  aft  of 
the  rear  spar,  near  the  jacking  pads,  in 
line  with  wing  station  (WS)  148.019.  * 
The  cause  of  the  cracks  has  not  been 
determined.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  wing. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A601R-57-031,  Revision  "A," 
including  Appendix  A.  dated  March  28, 
2001 .  That  service  bulletin  describes 
procedures  for  repetitive  external 
detailed  visual  inspections  for  cracking 
of  the  left  and  right  lower  wing  planks 
in  the  area  of  the  rear  spar  and  WS 
148.019.  TCCA  classified  this  service 
bulletin  as  mandatory  and  issued 
Canadian  airworthiness  directive  CF- 
2001-15,  dated  March  30.  2001,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
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examined  the  findings  ofTCCA, 
reviewed  all  available  infonnation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States.  I 

Explanation  of  Requirements  of 
PropowdRole 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 
The  proposed  AD  also  would  require 
that  operators  report  inspection  findings 
to  Bombardier. 


Interim  Action 

This  is  considered  to  be  interim 
action  imtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Differences  Between  Proposed  Rule, 
Foreign  AD,  and  Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  and  TCCA 
airworthiness  directive  specify  that  the 
manufacturer  may  be  contacted  for 
repair  instructions,  this  proposal  woixld 
require  repairs  to  be  accomplished  per 
a  method  approved  by  either  the  FAA 
or  TCCA  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  TCCA 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 


Cost  Impact 

The  FAA  estimates  that  214  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspections, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $12,840,  or 
$60  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 


These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tbat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promxilgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 
Docket  2001-NM-155-AD. 

Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  through  7999 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  left  and 
right  lower  wing  planks,  which  could  result 
in  reduced  structural  integrity  of  the  wing, 
accomplish  the  following: 

Repetitive  Inspections 

(a)  Perform  an  external  detailed  visual 
inspection  for  cracking  of  the  left  and  right 
lower  wing  planks  in  the  area  of  the  rear  spar 
and  wing  station  148.019,  according  to  Part 
2,  Accomplishment  Instructions,  of 
Bombardier  Alert  Service  Bulletin  A601R- 
57-031,  Revision  "A,"  including  Appendix 
A,  dated  March  28, 2001.  Do  the  initial 
inspection  at  the  time  shown  in  paragraph 
(a)(1),  (a)(2).  or  (a)(3)  of  this  AD.  as 
applicable;  and  repeat  the  inspection  at  least 
every  5,000  flight  cycles. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Compliance  Times  for  Inspection 

(1)  For  airplanes  that  have  accumulated 

6.500  total  flight  cycles  or  less  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  7,000  total  flight  cycles. 

(2)  For  airplanes  that  have  accumulated 

6.501  total  flight  cycles,  but  fewer  than 
13,500  total  flight  cycles,  as  of  the  effective 
date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  13.700  total  flight  cycles,  or 
within  500  flight  cycles  after  the  effective 
date  of  this  AD.  whichever  occurs  first. 

(3)  For  airplanes  that  have  accumulated 
13.500  total  flight  cycles  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  within  200 
flight  cycles  after  the  effective  date  of  this 
AD. 

Note  3:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
A601R-57-031,  dated  March  22,  2001.  are 
considered  acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Note  4:  There  is  no  terminating  action 
available  at  this  time  for  the  repetitive 
inspections  required  by  paragraph  (a)  of  this 
AD. 

Repair 

(b)  If  any  crack  is  found  during  any 
inspection  according  to  paragraph  (a)  of  this 
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AD:  Before  further  flight,  repair  per  a  method 
approved  by  either  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO).  FAA;  or 
Transport  Canada  Civil  Aviation  (or  its 
delegated  agent). 

Reporting  Requirement 

(c)  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  to  Bombardier 
Aerospace  Technical  Help  Desk,  fax  (514) 
855-8500,  at  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  30  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  30 
days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-15,  dated  March  30,  2001. 

Issued  in  Renton,  Washington,  on  October 
24.  2001. 

AliBahrami, 

Acting  Manager,  Transport  Aiqjiane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  01-27216  Filed  10-29-01;  8:45  am) 
BNJJNQ  CODE  4n»-19-U 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2001-NM-'93-AD] 

RiN2120-AA64 

Ainworlhiness  Directivas;  Boaing 
Modal  777-200  Sariaa  Airplanaa 
Equippad  WItti  Ganaral  Elactric 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  777-200  series  airplanes 
equipped  with  General  Electric  engines. 
This  proposal  would  require  installation 
of  a  high-temperature  silicone  foam  seal 
on  the  aft  fairing  of  the  strut.  This  action 
is  necessary  to  prevent  primary  engine 
exhaust  from  entering  the  aft  fairing  of 
the  strut,  elevating  the  temperatiue  in 
the  aft  fairing  of  the  strut,  and  creating 
a  potential  source  of  ignition,  which 
could  lead  to  an  uncontrolled  fire  in  the 
aft  fairing  of  the  strut.  Such  a  fire  would 
expose  the  wing  fuel  tank  to  high- 
temperature  gasses  and  flames  and 
result  in  a  potential  ignition  source  for 
the  fuel  tank,  and  reduced  structural 
integrity  of  the  wing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
December  14,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
93-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-93-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington 


98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Vaim,  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattie 
Aircraft  Certification  Ofiice,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1024; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  "be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-93-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-93-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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Discussion  | 

The  FAA  has  received  reports  that, 
during  routine  inspections  of  the  aft 
firing  of  the  strut,  evidence  of  an 
elevated  temperature  in  the  interior 
cavity  of  the  aft  fairing  has  been  found 
on  several  Boeing  Model  777-200  series 
airplanes  equipped  with  General 
Electric  engines.  The  evidence  includes 
charred  seals,  soot  build-up,  and 
discoloration.  Investigation  revealed 
that  primary  engine  enthaust  entering 
through  a  gap  in  the  heat  shield  of  the 
aft  fairing  of  the  strut  elevates  the 
temperature  in  the  aft  fairing.  The  aft 
fairing  of  the  strut  is  a  flammable 
leakage  zone.  An  elevated  temperature 
in  this  area  would  create  a  potential 
source  of  ignition,  and  an  ignition 
source  is  not  allowed  to  exist  in  a 
flammable  leakage  zone  because  there  is 
no  provision  for  detecting  or 
extinguishing  a  fire  in  these  zones.  A 
potential  source  of  ignition  due  to  an 
elevated  temperature  in  the  aft  fairing  of 
the  strut,  if  not  corrected,  could  result 
in  an  uncontrolled  fire  in  the  aft  fairing 
of  the  strut.  Such  a  fire  would  expose 
the  wing  fuel  tank  to  high-temperature 
gasses  and  flames  and  result  in  a 
potential  ignition  source  for  the  fuel 
tank,  and  reduced  structural  integrity  of 
the  wing.  I 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
54A0015,  dated  January  18,  2001,  which 
describes  procedures  for  installation  of 
a  high-temperature  silicone  foam  seal  to 
fill  the  gap  in  the  heat  shield  of  the  aft 
fairing  of  the  strut  on  the  left-  and  right- 
hand  sides  of  the  airplane.  The 
procedures  involve  removing  certain 
heat  shield  castings  for  the  aft  fairing  of 
the  strut,  cleaning  the  area,  bonding  a 
foam  seal  to  the  upper  surface  of  the 
heat  shield  cover  plates,  re-installing  the 
heat  shield  castings,  restoring  the 
leveling  compound  and  seal 
application,  and  doing  a  leak  check  of 
the  aft  fairing. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  conditicm  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DifEerence  Between  Proposed  AO  and 
Service  Bulletin 

The  referenced  service  bulletin  states 
that  all  actions  for  which  the  Boeing  777 


Airplane  Maintenance  Manual  (AMM) 
is  specified  as  the  appropriate  source  of 
service  information  for  work 
instructions  may  instead  be  done 
according  to  an  "operator's  equivalent 
procedure."  However,  the  FAA  finds 
that  Chapter  54-55-01  of  the  AMM 
must  be  used  to  accomplish  the  leak 
check  of  the  aft  fairing  of  the  strut, 
which  is  specified  in  the  Work 
Instructions  in  the  service  bulletin.  For 
this  leak  check,  an  "operator's 
equivalent  procedure"  may  be  used  only 
if  approved  as  an  alternative  method  of 
compliance  per  paragraph  (c)  of  this  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  97  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  18 
airplanes  of  U.S.  registry  would  be 
afliected  by  this  proposed  AD,  that  it 
would  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,200,  or  $900  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-93-AD. 

Applicability:  Model  777-200  series 
airplanes  equipped  with  General  Electric 
engines,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  primary  engine  exhaust  from 
entering  the  aft  fairing  of  the  strut,  elevating 
the  temperature  in  the  aft  feiring  of  the  strut, 
and  creating  a  potential  source  of  ignition, 
which  could  lead  to  an  uncontrolled  fire  in 
the  aft  fairing  of  the  stmt  and  exposure  of  the 
wing  fuel  tank  to  high-temperature  gasses 
and  names,  and  result  in  a  potential  ignition 
source  for  the  fuel  tank  and  reduced 
structural  integrity  of  the  wing,  accomplish 
the  following: 
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InatallationofSeal 

(a)  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD,  install  a  high- 
temperature  silicone  foam  seal  to  fill  the  gap 
in  the  heat  shield  of  the  aft  fairing  of  the  strut 
on  the  left-  and  right-hand  sides  of  the 
airplane.  Do  the  installation  according  to 
Boeing  Alert  Service  Bulletin  777-54A0015, 
dated  January  18,  2001.  except  as  provided 
by  paragraph  (b)  of  this  AD.  (Procedures  for 
the  installation  include  removing  certain  heat 
shield  mrtinga  for  the  ait  hiring  of  the  strut, 
cleaning  the  area,  bonding  a  fioam  seal  to  the 
upper  surface  of  the  heat  shield  cover  plates, 
re-installing  the  heat  shield  castings, 
restoring  the  leveling  compound  and  seal 
application,  and  doing  a  leak  check  of  the  aft 
fairing.) 

"Operator's  Equivalent  Procedure" 

(b)  Though  Boeing  Alert  Service  Bulletin 
777-54A0015,  dated  January  18. 2001, 
specifies  that  an  "operator's  equivalent 
procedure"  may  be  used  for  the  leak  check 
described  in  the  service  bulletin,  that  leak 
check  must  be  done  according  to  Chapter  54- 
55-01  of  the  Boeing  777  Airplane 
Maintenance  Manual,  as  specified  in  the 
service  bulletin. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
23,  2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-27189  Filed  10-29-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMsral  AvMlon  Admlntttratlon 

14CFRPwt39 

[Dockat  No.  2000-NI»-377-ADl 
Rm2120-AA64 

AkwofthhiMS  Dliw4IVM;  Bowng 
MocM  747  SariM  AkplanM 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airwwthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  for  cracking  of  the 
skin,  bear  strap,  and  sill  chord  of  the 
lower  lobe  cargo  door  cutout,  and 
repair,  if  necessary.  This  proposal  also 
provides,  for  certain  airplanes,  an 
optional  modification  of  the  lower  lobe 
cargo  door  cutout,  which  ends  the  pre- 
modification  repetitive  inspections,  but 
wotild  necessitate  new  post- 
modification  repetitive  inspections  after 
a  certain  time.  This  action  is  necessary 
to  find  and  fix  cracking  of  the  skin,  bear 
strap,  and  sill  chord  of  the  lower  lobe 
cargo  door  cutout,  which  could  lead  to 
reduced  structxiral  integrity  of  the  lower 
lobe  cargo  door  cutout,  and  result  in 
rapid  depressurization  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
December  14,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
377-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnnconiment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-377-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 


98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPI^MENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proporad  rule  by  submitting  such 
written  data,  views,  or  argtiments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-377-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-377-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Disciunon 

The  FAA  has  received  reports 
indicating  that  cracking  has  been  found 
in  the  upper  comers  of  the  lower  lobe 
cargo  door  cutout  on  certain  Boeing 
Model  747  series  airplanes.  Fatigue 
cracking  of  the  skin,  bear  strap,  and  sill 
chord  of  the  cargo  door  initiates  at  the 
fuselage  skin  fastener  holes  conunon  to 
the  hinge  fairing  strip.  Such  cracking,  if 
not  corrected,  could  lead  to  reduced 
structural  integrity  of  the  lower  lobe, 
cargo  door  cutout,  and  result  in  rapid 
depressurization  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 


The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2448,  including  Appendix  A,  dated 
September  28,  2000,  which  describes 
procedures  for  repetitive  detciiled  visual 
and  high  frequency  eddy  current 
inspections  for  cracking  of  the  skin,  bear 
strap,  and  sill  chord  of  the  lower  lobe 
cargo  door  cutout.  If  any  cracking  is 
found,  the  service  bulletin  specifies  to 
contact  the  airplane  manufactiuer  for 
repair  instructions.  For  airplanes  with 
no  cracking  and  with  adequate  edge 
margins,  the  service  bulletin  also 
describes  procedures  for  an  optional 
modification  of  the  lower  lobe  cargo 
door  cutout.  The  optional  modification 
involves  removal  of  the  hinge  fairing 
and  its  fasteners,  oversizing  fastener 
holes,  and  replacing  existing  fasteners 
and  the  grounding  strap  with  new 
fasteners  and  a  new  strap. 
Accomplishment  of  this  optional 
modification  eliminates  the  need  to  do 
the  repetitive  inspections  described 
previously.  However.  Figiu«  5  of  the 
service  bulletin  describes  procedures  for 
new  post-modification  repetitive 
detailed  visual  and  high  frequency  eddy 
current  inspections  for  cracking  of  the 
skin  adjacent  to  the  lower  lobe  cargo 
door  cutout.  If  the  optional  modification 
is  done,  the  post-modification 
inspections  are  eventually  necessary. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of  ' 
Proposed  Rule 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 


Differences  Betwe«i  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  repairs,  this  proposed  AD 
would  require  all  repairs  to  be 
accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattie  Aircraft  Certification 
Office,  to  make  such  findings. 

Operators  should  note  that  the 
requirements  of  this  proposed  AD 
would  apply  only  to  airplanes  with  line 
numbers  1  through  1255  inclusive,  as 
listed  in  Group  1  in  the  service  bulletin. 
Airplanes  with  line  numbers  1256 
through  1297  inclusive,  which  are 
identified  as  Group  2  in  the  service 
bulletin,  have  cold-worked  fastener 
holes  near  the  edge  of  the  skin  panel  at 
the  upper  comers  of  the  door  cutout. 
Thus,  they  are  not  as  susceptible  to  the 
fatigue  cracking  addressed  by  this 
proposed  AD.  (Airplanes  with  line 
numbers  1298  and  subsequent  have  a 
redesigned  skin  panel  and  increased 
edge  margin  at  fastener  locations.  These 
airplanes  are  also  not  subject  to  the 
unsafe  condition  addressed  by  this 
proposed  AD.) 

Cost  Impact 

There  are  approximately  1,129 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
275  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hoius 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu-.  Based  on 
these  figures,  the  cost  impact  of  this 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $49,500,  or  $180  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
mlemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-377-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1255  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  the  skin,  bear 
strap,  and  sill  chord  of  the  lower  lobe  cargo 
door  cutout,  which  could  lead  to  reduced 
structural  integrity  of  the  lower  lobe  cargo 
door  cutout,  and  result  in  rapid 
depressurization  of  the  airplane,  accomplish 
the  following: 

Repetitive  Inspections 

(a)  Perform  detailed  visual  and  high 
frequency  eddy  current  inspections  to  find 
cracking  of  the  skin,  bear  strap,  and  sill  chord 
at  the  upper  aft  and  forward  comers  of  the 
lower  lobe  cargo  door  cutout,  according  to 
Boeing  Alert  Service  Bulletin  747-53A2448, 
including  Appendix  A.  dated  September  28, 
2000.  Do  the  initial  inspections  at  the  time 
shown  in  paragraph  (a)(1)  or  (a)(2)  of  this  AD, 
as  applicable,  and  repeat  the  inspections  at 
least  every  3,000  flight  cycles  until  paragraph 
(c)  of  this  AD  is  accomplished. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  with  fewer  than  13,000 
total  flight  cycles  as  of  the  effective  date  of 
this  AD:  Do  the  inspection  prior  to  the 
accumulation  of  13,000  total  flight  cycles  or 
within  1,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later. 

(2)  For  airplanes  with  13,000  or  more  total 
flight  cycles  as  of  the  effective  date  of  this 
AD:  Do  the  inspection  within  1,000  flight 
cycles  or  1  year  after  the  effective  date  of  this 
Ad,  whichever  is  first. 

Repair 

(b)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Before  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD. 

Optional  Modification 

Note  3:  If  edge  margin  distance  is  outside 
the  limits  specified  in  Figure  4  of  Boeing 
Alert  Service  Bulletin  747-53A2448. 
including  Appendix  A,  dated  September  28, 
2000,  no  modification  is  available. 

(c)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 


AD,  AND  ^dge  margin  distance  is  within  the 
limits  specified  in  Figiue  4  of  Boeing  Alert 
Service  Bulletin  747-53A2448.  including 
Appendix  A.  dated  September  28.  2000:  Do 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD. 

(1)  Do  the  optional  modification  of  the 
lower  lobe  cargo  door  cutout  (including 
removing  the  hinge  fairing  and  its  fasteners, 
oversizing  fastener  holes,  and  replacing 
existing  fasteners  with  new  fasteners  and  the 
grounding  strap  with  a  new  strap)  described 
in  the  service  bulletin.  Such  modification 
ends  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD. 

(2)  Within  16,000  flight  cycles  after  doing 
the  modification  in  paragraph  (c)(1)  of  this 
AD.  perform  detailed  visual  and  high 
frequency  eddy  current  inspections  to  find 
cracking  of  the  skin  at  the  upper  aft  and 
forward  corners  of  the  lower  lobe  cargo  door 
cutout,  according  to  Figure  5  of  Boeing  Alert 
Service  Bulletin  747-53A2448,  including 
Appendix  A,  dated  September  28,  2000. 
Repeat  these  inspections  at  least  every  3.000 
flight  cycles. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  sl]^ll  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ren  ton,  Washington,  on  October 
23,  2001. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-27190  Filed  10-29-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14  CFR  Part  39 

[DockM  No.  2001-NE-33-AOI 

RIN  2120-AA64 

Airworttilnesa  Diractiv— ;  Ganaral 
Electric  Company  (GE)  CF6-45  and 
CFS-SO  Sartaa  Turtiolan  Enginaa 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  GE  CF6-4S  and  CF6-50 
series  turbofan  engines.  This  proposal 
would  require  a  reduction  of  the  cyclic 
life  limit  for  certain  low  pressure 
turbine  rotor  (LPTR)  stage  2  disks,  and 
would  require  removing  certain  LPTR 
stage  2  disks  from  service  before 
exceeding  the  new,  lower  cyclic  life 
limit.  In  addition,  the  proposal  would 
require  removing  from  service  certain 
LPTR  stage  2  disks  that  currently 
exceed,  or  will  exceed,  the  new,  lower 
cyclic  life  limit  according  to  the 
compliance  schedule  described  in  this 
proposal.  This  proposal  is  prompted  by 
a  report  of  a  cracked  LPTR  stage  2  disk 
found  during  a  visual  inspection.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  an  uncontained 
engine  failure  and  damage  to  the 
airplane,  resulting  from  cracks  in  the 
LPTR  stage  2  disk. 

DATES:  Comments  roust  be  received  by 
December  31,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2001-NE- 
33-AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected,  by  appointment,  at 
this  location  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ann 
Mollica.  Aerospace  Engineer.  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7740;  fax 
(781)  238-7199. 
SUPPt^MENTARY  INFORMATION: 

CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  commeqts,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
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proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  p>ersons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-33-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

An  LPTR  stage  2  disk  cracked  in  the 
forward  slot  area  was  discovered  during 
a  shop  visit  visual  inspection.  The 
manufacturer  has  determined  that  the 
crack  is  a  result  of  low  cycle  fatigue 
failure.  As  a  result,  the  manufactiu'er 
has  reevaluated  the  15,500  cycles-since- 
new  (CSN)  cyclic  life  limit  for  LPTR 
stage  2  disks  part  numbers  (P/N's) 
9061M22P08  and  9061M22P10,  and  has 
recalculated  the  cyclic  life  limit.  This 
proposal  would  establish  a  new,  lower 
cyclic  life  limit  of  10,400  CSN  for  LPTR 
stage  2  disks  P/N's  9061M22P08  and 
9061M22P10  and  would  require 
removing  certain  LPTR  stage  2  disks 
from  service  before  exceeding  the  new, 
lower  cyclic  life  limit.  In  addition,  the 
proposal  would  requue  removing  from 
service  certain  LPTR  stage  2  disks  that 
currently  exceed,  or  will  exceed,  the 
new,  lower  cyclic  life  limit  according  to 
a  compliance  schedule  based  on 
accumulated  cycles  on  the  disk  on  the 
effective  date  of  the  AD.  The 
compliance  schedule  is  established  on 
the  basis  of  a  risk  analysis  that  the  FAA 
has  reviewed.  The  FAA  has  determined 
that  the  compliance  schedule  based  on 
that  risk  analysis  establishes  an 
acceptable  level  of  safety  for  those  disks 
operated  beyond  the  new  life  limit.  The 
actions  specified  by  the  proposed  AD 


are  intended  to  prevent  an  uncontained 
engine  failure  and  damage  to  the 
airplane,  resulting  from  cracks  in  the 
LPTR  stage  2  disk. 

F  AA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF6-45  and  CF6- 
50  series  turbofan  engines  of  the  same 
type  design,  the  proposed  AD  would 
establish  a  new,  lower  cyclic  life  limit 
of  10,400  CSN  for  LPTR  stage  2  disks 
P/N's  9061M22P08  and  9061M22P10 
and  would  require  removing  certain 
LPTR  stage  2  disks  from  service  before 
exceeding  the  new,  lower  cyclic  life 
limit.  In  addition,  the  proposal  would 
require  removing  from  service  certain 
LFTR  stage  2  disks  that  currently 
exceed,  or  will  exceed,  the  new,  lower 
cycle  life  limit  according  to  a 
compliance  schedule  based  on 
accumulated  cycles  on  the  disk  on  the 
effective  date  of  this  AD. 

Economic  Analysis 

There  are  approximatriy  1,'376  GE 
CF6-45  and  CF6-50  series  turbofan 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
664  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  The  proposed  action  does 
not  impose  any  additional  labor  costs.  A 
new  disk  would  cost  approximately 
$72,870  per  engine.  Based  on  these 
figures,  and  on  the  prorating  for  the 
usage  of  the  disks,  the  cost  effect  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,385,724. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federedism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consiilted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sttbiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— ArRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Company:  Docket  No.  2001- 
NE-33-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  apphcable  to  General  Electric 
Company  (GE)  CF6-45  and  CF6-50  series 
turbofan  engines.  These  engines  are  installed 
on,  but  not  limited  to.  Airbus  Industrie  A300 
series,  Boeing  747  series,  and  McDonnell 
Douglas  DC-10  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  an  uncontained  engine  failure 
and  damage  to  the  airplane,  resulting  from 
cracks  in  the  low  pressure  turbine  rotor 
(LPTR)  stage  2  disk,  do  the  following: 

(a)  Remove  from  service  LPTR  stage  2 
disks,  part  numbers  (P/N's)  9061M22P08  and 
9061M22P10  in  accordance  with  Table  1  as 
follows: 
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Table  1.— LPTR  Stage  2  Disk  Removal  Schedule 


If  disk  cycies-since-new  (CSN)  on  ttie  effective  date  of  this  AD  are: 


(1)  Fewer  than  5,300  CSN  

(2)  5,300  CSN  or  more,  but  fewer  than  10,400  CSN 

(3)  10,400  CSN  or  more 


Then  rernove  disk: 
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Before  exceeding  10.400  CSN. 

Within  5,100  additnnal  cydes-in-service  from  the  effective  date  of  this 
AD. 

At  r>ext  LPTR  stage  2  disk  exposure,  or  by  15.500  CSN,  whichever  oc- 
curs earlier. 


(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  LPTR  stage  2  disk,  P/N 
9061M22P08  or  9061M22P10,  that  has  10,400 
or  more  CSN  into  an  engine. 

(c)  Except  for  as  provided  in  paragraph  (a) 
of  this  AD,  this  action  establishes  a  new, 
cyclic  life  limit  of  10,400  CSN  for  LPTR  stage 
2  disk,  P/N  9061M22P08  and  9061M22P10, 
which  is  published  in  Chapter  05-10-00  of 
CF6-45  and  CF6-50  Engine  Shop  Manual, 
GEK  50481. 

Definition 

(d)  For  the  purpose  of  this  AD,  LPTR  stage 
2  disk  exposure  is  defined  as  disassembly 
and  removal  of  the  LPTR  stage  2  disk  from 
the  LPTR  structure,  regardless  of  whether  any 
blades,  bolts,  nuts,  bolt  retainers,  blade 
retainers,  blade  inserts,  balance  weights, 
wear  strips,  or  seals  remain  assembled  to  the 
disk. 

Alternative  Methods  of  Compliaace 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Fli^t  Pomits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
October  22,  2001. 

Thomas  Boadieau, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
{FR  Doc.  01-27191  Filed  10-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTKMI 
AGENCY 

40  CFR  Part  52 
[TX-12»-1-7471b;  FRL-7091-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas;  Control 
of  Air  Pollution  From  Volatile  Organic 
Compounds,  Solvent  Using  Processes, 
Surface  Coating  Processes,  Aerospace 
Manufacturing  and  Reworic  Operatlorts 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SliMMARY:  The  EPA  is  proposing  to  take 
direct  final  action  on  revisions  to  the 
Texas  State  Implementation  Plan  (SIP). 
These  revisions  concern  Control  of  Air 
Pollution  from  Volatile  Organic 
Compoimds  (VOC),  Solvent  Using 
Processes,  Surface  Coating  Processes, 
Aerospace  Manufectiuing  and  Rework 
Operations.  The  EPA  is  proposing  to 
approve  these  revisions  to  regulate 
emissions  of  VOCs  as  meeting  the 
Reasonably  Available  Control 
Technology  (RACT)  requirements  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act.  The  EPA  is  also 
proposing  to  remove  three  site-specific 
alternate  RACT  determinations  from  the 
Texas  SIP  and  replacing  them  with  the 
VOC  revisions. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  nde  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  its  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  EPA  receives  no  relevant 
adverse  comments,  the  EPA  will  not 
take  further  action  on  this  proposed 
rule.  If  EPA  receives  relevant  adverse 
comment,  EPA  will  withdraw  the  direct 
final  rule  and  it  will  not  take  effect.  The 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  this 


proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Otir  Technical  Support  Document  for 
this  rule  revision  contains  more 
information  about  this  action. 

DATE:  Written  comments  must  be 
received  by  November  29.  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hoiu-s  at  the  following  locations. 
Anyone  wanting  to  examine  these 
doctmients  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Plaiming  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Alan  Shar.  Air  Planning  Section  (6PD- 
L),  EPA  Region  6, 1445  Ross  Avenue. 
Dallas,  Texas  75202-2733,  telephone 
(214)  665-6691. 

SUPPI.EIIENTARY  MFORMATION:  This 
document  concerns  Control  of  Air 
Pollution  from  VOC,  Solvent  Using 
Processes,  Surface  Coating  Processes, 
Aerospace  Manufacturing  and  Rework 
Operations.  For  further  information, 
please  see  the  information  provided  in 
the  direct  final  action  that  is  located  in 
the  "Rules  and  RegiUations"  section  of 
this  Federal  Register  pubUcation. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  10,  2001. 
Gregg  A.  Coolce, 

Regional  Administrator,  Region  6. 

(FR  Doc.  01-27108  Filed  10-29-01;  8:45  am] 

MUMQCOOCI 
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ENVIRONMENTAL  PROTECHON 
AGENCY 

40CFRPart62  I 

[Rsgion  N  Dodwt  Na  PR6-233b;  FRL-7093- 

Approval  and  Promulgation  of  State 
Plans  for  Dasignatad  FacliRlas;  Puerto 
Rico 

agency:  Environniental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
negative  declaration  submitted  by  the 
Commonwealth  of  Puerto  Rico.  The 
negative  declaration  satisfies  EPA's 
promulgated  Emission  Guidelines  (EG) 
for  existing  small  municipcd  waste 
combustion  (MWC)  units.  In  accordance 
with  the  EG,  states  are  not  required  to 
submit  a  plan  to  implement  and  enforce 
the  EG  if  there  are  no  existing  small 
MWC  units  in  the  state  and  it  submits 
a  negative  declaration  letter  in  place  of 
the  State  Plan. 

DATES:  Written  comments  must  be 
received  on  or  before  November  29, 
2001. 

AOOIteSSES:  All  comments  should  be 
addressed  to:  Raymond  Werner,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

A  copy  of  the  Commonwealth 
submittal  is  available  for  inspection  at 
the  Region  2  Office  in  New  York  City. 
Those  interested  in  inspecting  the 
submittal  must  arrange  an  appointment 
in  advance  by  calling  (212)  637-4249. 
Alternatively,  appointments  may  be 
arranged  via  e-mail  by  sending  a 
message  to  Ted  Gardella  at 
GardeIla.Anthony@epa.gov.  The  office 
address  is  290  Broadway,  Air  Programs 
Branch,  25th  Floor,  New  York,  New 
York  10007-1866. 

A  copy  of  the  Commonwealth 
submittal  is  also  available  for  inspection 
at  the  respective  offices: 
Puerto  Rico  Environmental  Quality 
Board,  National  Plaza  Building,  431 
Ponce  De  Leon  Avenue,  Hato  Rey, 
Puerto  Rico  00917. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M 
Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT:  Ted 
Gardella,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  telephone,  (212)  637- 
4249. 


SUPPt-EMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  approve  a  negative 
declaration  submitted  by  the 
Conunonwealth  of  Puerto  Rico  on 
August  2,  2001.  The  negative 
declaration  officially  certifies  to  EPA 
that,  to  the  best  of  the  Commonwealth's 
knowledge,  there  are  no  small 
municipal  waste  combustion  units  in 
operation  in  the  Commonwealth  of 
Puerto  Rico.  This  negative  declaration 
concerns  existing  small  municipal  waste 
combustion  units  throughout  the 
Commonwealth  of  Puerto  Rico.  The 
negative  declaration  satisfies  the  federal 
Emission  Guidelines  (EG)  requirements 
of  EPA's  promulgated  regulation 
entitled  "Emission  Guidelines  for 
Existing  Small  Municipal  Waste 
Combustion  Units"  (65  FR  76378, 
December  6,  2000). 

Dated:  October  19,  2001. 
William  J.  Muszynski, 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  01-27284  Filed  10-29-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[Wl;  FRL-7004-4] 

Clean  Air  Act  Proposed  Full  Approval 
Of  Operation  Permits  Program;  WI 

agency:  Environmental  Protection  . 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  The  EPA  proposes  to  fully 
approve  the  Wisconsin  title  V  Federal 
(Operation  Permits  Program,  submitted 
by  Wisconsin  pursuant  to  subchapter  V 
of  the  Qean  Air  Act,  which  requires 
states  to  develop,  and  to  submit  to  EPA 
for  approval,  programs  for  issuing 
operation  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
DATES:  EPA  must  receive  comments  on 
this  proposed  action  on  or  before 
November  21,2001. 
ADDRESSES:  Comments  shoxild  be 
addressed  to:  Robert  Miller,  Chief, 
Permits  and  Grants  Section,  at  the 
address  noted  below.  Copies  of  the 
state's  submittal  and  other  supporting 
information  used  in  developing  the 
proposed  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  77  West  )ackson  Boulevard, 
AR-18J,  Chicago,  Illinois,  60604.  Please 


contact  Beth  Valenziano  at  (312)  886- 
2703  or  Susan  Siepkowski  at  (312)  353- 
2654  to  arrange  a  time  to  inspect  the 
submittal. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Valenziano  or  Susan  Siepkowski,  AR- 
18J,  77  West  Jackson  Boulevard, 
Cldcago,  Illinois  60604,  Telephone 
Numbers:  (312)  886-2703/353-2654 
(respectively),  e-mail  addresses: 
valenziano.beth@epa.gov  or 
siepkowski.susan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  being  addressed  in  this  document? 
What  are  the  program  changes  that  EPA 

proposes  to  approve? 
What  is  involved  in  this  proposed  action? 

What  Is  Being  Addressed  in  This 
Document? 

As  reqxiired  under  Subchapter  V  of 
the  Clean  Air  Act  ("the  Act"),  EPA  has 
promulgated  regulations  that  define  the 
minimum  elements  of  an  approvable 
state  operation  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  or  withdraw  approval 
of  the  state  programs  (see  57  FR  32250 
(July  21, 1992)).  These  regulations  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Pursuant  to 
Subchapter  V  of  the  Act,  generally 
known  as  title  V,  and  the  implementing 
regulations,  states  developed,  and 
submitted  to  EPA,  programs  for  issuing 
operation  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
Where  a  program  substantially,  but  not 
fully,  met  the  requirements  of  part  70, 
EPA  granted  the  program  interim 
approval.  If  EPA  has  not  fully  approved 
a  program  by  the  expiration  of  its 
interim  approval  period,  EPA  must 
establish  and  implement  a  federal 
program  under  40  CFR  part  71  in  that 
state. 

EPA  promulgated  final  interim 
approval  of  the  Wisconsin  title  V 
program  on  March  6, 1995  (60  FR 
12128),  and  the  program  became 
efifective  on  April  5, 1995. 

Wisconsin  submitted  revisions  to  its 
title  V  program  for  EPA  approval  on 
March  28,  2001,  and  submitted 
supplemental  packages  on  September  5. 
2001  and  September  17,  2001.  The 
submittals  included  corrections  to  the 
interim  approval  issues  identified  in  the 
March  6, 1995  interim  approval  action 
and  additional  program  revisions  and 
updates. 


Federal  Register /Vol.  66,  No.  210 /Tuesday.  October  30,  2001  /  Proposed  Rules  54735 


What  Are  the  Program  Changes  That 
EPA  Proposes  To  Approve? 

A.  Title  V  Interim  Approval  Corrections 

In  the  March  6, 1995  action,  EPA 
identified  eight  interim  approval  issues. 
The  following  is  a  description  of  the 
issues  and  their  subsequent  resolution. 

1.  Criminal  Fines 

Wisconsin's  operation  permit  program 
regulations  did  not  provide  for  crimLial 
fines  against  any  person  who  knowingly 
makes  any  false  material  statement, 
representation,  or  certification  in  a 
permit  application,  as  required  by  40 
CFR  70.11(a)(3)(iii).  To  correct  this 
program  deficiency,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  created  section  Natural 
Resources  (s.  NR)  407.05(10),  Wisconsin 
Administrative  Code  (Wis.  Adm.  Code), 
to  require  all  material  statements, 
representations,  and  certifications  in  a 
permit  application  to  be  truthful.  This 
provision  is  in  trim  subject  to  the  state's 
criminal  enforcement  authority,  section 
(s.)  285.87(2),  Wisconsin  Statutes  (Wis. 
Stats.)  [s.  144.426(2)(a)  M.  which 
provides  criminal  penalty  authority  for 
violations  of  state  regulations. 
Wisconsin's  revised  Attorney  General's 
opinion  of  January  5,  2001,  Section  XDC, 
confirms  the  state's  authority  to  impose 
criminal  fines  for  fcdse  statements  in 
permit  applications. 

2.  Application  Shield  for  New  and 
Modified  Sources 

40  CFR  70.7(b)  requires  that  the 
applicatioh  shield  must  apply  to  all  part 
70  soiut»s  that  meet  the  application 
shield  requirements.  Tlie  following 
Wisconsin  legislation  and  regulations 
did  not  provide  an  application  shield 
for  "new"  and  "modified  soiirces"  (as 
defined  by  ss.  285.01(27)  and  (29),  Wis. 
Stats.  [ss.l44.30(208)  and  (20e)]):  s. 
285.60(l)(b),  Wis.  Stats. 
[s.l44.391(l)(b}];  s.  285.62(8),  Wis.  Stats. 
[8.144.3925(7)1;  s.  NR  407.06(2),  Wis. 
Adm.  Code;  and  s.  NR  407.08,  Wis. 
Adm.  Code. 

To  correct  these  program  deficiencies, 
the  state  amended  the  four  provisions  to 
provide  the  application  shield  to  new 
and  modified  sources.  Wisconsin 
amended  s.  285.60(l)(b),  Wis.  Stats,  [s. 
144.391(l)(b)],  to  include  the  reference 
to  the  application  shield  provision  in  s. 
285.62(8),  Wis.  Stats,  [s.  144.3925(7)]. 


>  Since  EPA  promulgated  interim  approval  of 
Wisconsin's  operation  permit  program,  the  state 
recodified  the  environmental  chapters  of  the 
Wisconsin  statutes.  This  recodification  became 
effective  on  lanuary  1, 1997.  To  address  the 
recodification,  this  proposal  references Ihe  currant 
Wisconsin  statutory  citations,  but  acknowledges  the 
old  citations  (which  were  in  effect  when  EPA 
granted  Wisconsin  interim  approval)  in  brackets. 


The  state  c<  )rrected  the  application 
shield  provision  in  s.  285.62(8),  Wis. 
Stats,  [s.  144.3925(7)1,  by  replacing  the 
term  "existing  source"  with  "stationary 
source",  which  encompasses  new, 
modified,  and  existing  sources. 
Wisconsin  also  revised  s.  NR  407.06(2), 
Wis.  Adm.  Code,  by  replacing  the  term 
"existing  source"  with  "stationary 
source".  Finally,  the  state  corrected  s. 
NR  407.08(2)  by  referencing  the 
application  shield  provisions  in  s. 
285.62(8),  Wis.  Stats.,  [s.  144.3925(7)] 
for  new  and  modified  soiuces. 
Wisconsin's  revised  Attorney  General's 
opinion,  Section  XX,  confirms  the 
state's  authority  to  provide  an 
application  shield  for  new  and  modified 
sources. 

3.  Operational  Flexibility  for  New  and 
Modified  Sources 

The  following  legislation  and 
regulation  did  not  provide  for 
operational  flexibility,  as  required  by  40 
CFR  70.4(b)(12)(i),  for  "new"  and 
"modified  sources":  s.  285.60(4),  Wis. 
Stats.  [s.l44,391(4m)];  and  s.  NR 
407.025,  Wis.  Adm.  Code.  40  CFR 
70.4(b)(12)(i)  must  apply  to  all  part  70 
sources.  To  correct  these  program 
deficiencies,  the  state  revised  s. 
285.60(4),  Wis.  Stats,  (s.  144.391(4m)], 
and  s.  NR  407.025,  Wis.  Adm.  Code.,  by 
replacing  the  term  "existing  source" 
with  "stationary  source".  "Hie  term 
stationary  source  encompasses  new, 
modified,  and  existing  sources. 
Wisconsin's  revised  Attorney  General's 
opinion.  Section  Xm,  confirms  the 
state's  authority  to  provide  operational 
flexibility  for  new  and  modified 
sources. 

4.  Authority  To  Deny  a  Renewal 
Application  for  a  Noncomplying  Source 

40  CFR  70.6(a)(6Ki)  requires  that  any 
permit  noncompliance  is  groimds  for 
denial  of  a  permit  renewal  application. 
Wisconsin's  legislation  and  regulations 
did  not  provide  the  authority  to  deny  a 
renewal  application  for  a  source  that  is 
not  in  compliance.  To  correct  this 
deficiency,  Wisconsin  added  s. 
285.66(3)(c).  Wis.  Stats,  [s. 
144.396(3)(c)]  to  provide  the  authority 
to  deny  a  renewal  application  for  a 
noncomplying  source.  The  WDNR  also 
revised  s.  NR  407.09(l)(f)l,  Wis.  Adm. 
Code,  to  state  that  noncompliance  with 
an  operation  permit  is  grounds  for 
denial  of  a  permit  renewal  application. 
Wisconsin's  revised  Attorney  General's 
opinion.  Section  IV,  confirms  the  state's 
authority  to  deny  a  renewal  application 
for  a  noncomplying  source. 


5.  Reopening  for  Cause 

40  CFR  70.7(f)(1)  estabUshes  the 
conditions  under  which  reopening  a 
permit  for  cause  is  mandatory. 
Wisconsin's  regulations,  ss.  NR 
407.14(l)(b),  (c),  (d),  and  (h).  Wis.  Adm. 
Code,  allowed  discretion  in  triggering 
the  permit  reopening  for  cause 
provisions.  To  correct  these 
deficiencies,  WDNR  revised  s.  NR 
407.14  to  require  the  department  to 
reopen  a  permit  for  cause  pursuant  to 
the  conditions  in  40  CFR  70.7(f)(1).  The 
requirement  for  reopening  the  acid  rain 
portion  of  the  permit  (40  CFR 
70.7(f)(l)(ii))  is  contained  in  the  state's 
acid  rain  rule,  imder  s.  NR  409.12(6). 
The  state  regulations  also  retain 
discretionary  reopening  for  cause 
authority  for  conditions  beyond  those 
required  by  40  CFR  70.7(f)(1). 
Wisconsin's  revised  Attorney  General's 
opinion.  Sections  XI  and  XV,  confirms 
the  state's  authority  for  permit 
reopenings. 

6.  Duty  To  Supplement  or  Correct 
Applications 

Wisconsin's  regulations,  s.  NR  407.05, 
Wis.  Adm.  Code,  did  not  include  the 
duty  to  supplement  or  correct 
application  provisions,  as  required 
under  40  CFR  70.5(b).  To  correct  this 
deficiency,  WDNR  added  these 
application  requirements  to  s.  NR 
407.05(9),  Wis.  Adm.  Code.  Wisconsin's 
revised  Attorney  General's  opinion. 
Section  Xn,  confirms  the  duty  to 
supplement  or  correct  applications. 

7.  Permit  Requirements  for  New  and 
Modified  Noncomplying  Soiut»s 

Wisconsin  had  numerous  statutory 
and  regulatory  deficiencies  related  to 
the  lack  of  authority  to  issue  operation 
permits  to  new  and  modified  part  70 
sources  that  are  not  in  compliance. 
Wisconsin's  revised  Attorney  General's 
opinion.  Section  m.  addresses  all  of  the 
following  new  and  modified 
noncomplying  source  permit 
requirements.  First,  40  CFR  70.3(a) 
requires  that  the  permitting  agency  must 
have  authority  to  issue  permits  to  all 
part  70  sources.  S.  285.64(l)(a).  Wis.  . 
Stats.  [s.l44.3935(l)(a)],  did  not  provide 
WDNR  the  authority  to  issue  operation 
permits  to  "new"  and  "modified"  part 
70  sources  that  are  not  in  compliance. 
Wisconsin  corrected  this  deficiency  by 
replacing  the  term  "existing  source" 
with  "stationary  source"  in  s. 
285.64(lKa),  Wis.  Stats,  [s. 
144.3935(l)(a)l.  The  term  stationary 
source  encompasses  new,  modified,  and 
existing  sources. 

Second,  40  CFR  70.5{c)(8)(ii)(C) 
includes  specific  compliance  plan 
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application  requirements  for  all  part  70 
sources  that  are  not  in  compliance.  S. 
MR  407.05(4)(h)2.c.,  Wis.  Adm.  Code, 
did  not  provide  that  compliance  plan 
application  requirements  for 
noncomplying  new  and  modified 
sources  include  a  narrative  description 
of  how  the  sources  wiU  achieve 
compliance.  Wisconsin  corrected  this 
deficiency  by  replacing  the  term 
"existing  source"  with  "stationary 
source"  in  s.  MR  407.05(4){h)2.c,  Wis. 
Adm.  Code. 

Third.  40  CFR  70.5(c)(8)(iii)(C) 
requires  schedules  of  compliance  in  all 
noncomplying  part  70  source 
applications.  S.  NR  407.05{4){h)3.c.. 
Wis.  Adm.  Code,  did  not  provide  for 
schedule  of  compliance  application 
requirements  for  noncomplying  new 
and  modified  sources.  Wisconsin 
corrected  this  deficiency  by  removing 
the  term  "for  existing  sources"  in  s.  NR 
407.05(4)(h)3.c,  Wis.  Adm.  Code.  The 
provision  now  applies  to  all 
noncomplying  sources. 

Fourth.  40  CFR  70.5(c)(8)(iv)  requires 
progress  report  schedules  in  all 
noncoraplving  part  70  source 
applications.  S.  NR  407.05{4)(h)4.  Wis. 
Adm.  Code,  did  not  provide  for  progress 
report  application  requirements  for 
noncomplying  new  and  modified 
sources.  Wisconsin  corrected  this 
deficiency  by  replacing  the  term 
"existing  sources"  with  "stationary 
sources"  in  s.  NR  407.05(4)(h)4..  Wis. 
Adm.  Code. 

Fifth.  40  CFR  70.6(c)(3)  and  (4) 
require  schedule  of  compliance  and 
progress  report  requirements  in  all  part 
70  permits  that  are  issued  to 
noncomplying  sources.  S.  NR 
407.09(4)(b),  Wis.  Adm.  Code,  did  not 
provide  for  schedule  of  compliance  and 
progress  report  requirements  in  permits 
issued  to  noncomplying  new  and 
modified  sources.  Wisconsin  corrected 
this  deficiency  by  replacing  the  term 
"existing  sources"  with  "stationary 
sources  '  in  s.  NR  407.09(4)0)),  Wis. 
Adm.  Code. 

8.  Source  Exemptions 

A  "major  source,"  as  defined  at  40 
CFR  70.2,  among  other  things,  is  a 
source  whose  potential  to  emit  is  above 
specific  emission  threshold  levels.  A 
source  can  avoid  major  source  status  by 
accepting  limits  on  its  potoitial  to  emit. 

As  discussed  in  the  March  6, 1995 
final  interim  approval,  ss.  NR 
407.03(l)(d),  (g),  (h),  (o),  (s).  and  (sm) 
exempted  certain  sources  from 
permitting  requirements  without 
providing  adequate  procedures  to  limit 


their  potential  to  emit  ^.  In  addition,  s. 
NR  407.03(l)(t).  Wis.  Adm.  Code, 
potentially  exempted  certain  major  part 
70  sources  from  the  program,  depending 
on  the  type  of  source.  Therefore,  s.  NR 
407.03(l)(d),  (g),  (h),  (o),  (s),  (sm),  and 
(t)  improperly  limited  WDNR's  ability  to 
permit  all  major  sources,  as  required  by 
40  CFR  70.3. 

The  WDNR  corrected  ss.  NR 
407.03(l)(d),  (g),  (h),  (o).  and  (s)  by 
creating  "prohibitory  rules"  that  include 
specific  recordkeeping  requirements  for 
each  exemption  in  s.  NR  407.03(4).  See 
EPA's  January  25,  1995  memorandum 
bom.  John  Seitz  and  Robert  Van 
Heuvelen  entitled:  "Options  for 
Limiting  the  Potential  to  Emit  of  a 
Stationary  Source  under  Section  112 
and  Title  V  of  the  Clean  Air  Act",  and 
EPA's  August  27, 1996  guidance  from 
John  Seitz  and  Robert  Van  Heuvelen 
entitled:  "Extension  of  January  25, 1995 
Potential  to  Emit  Transition  Policy". 
The  state  corrected  s.  NR  407.03(l)(sm), 
Wis.  Adm.  Code,  by  specifically 
excluding  major  sources,  sources  subject 
to  sections  111  or  112  of  the  Act,  and 
sources  subject  to  certain  state  toxics 
requirements  from  being  eligible  for  the 
exemption.  The  WDNR  also  corrected  s. 
NR  407.03(1  )(t)  by  specifically 
excluding  major  sources  frt)m  being 
eligible  for  the  exemption.  Wisconsin's 
revised  Attorney  General's  opinion. 
Section  II,  confirms  the  state's  authority 
to  require  operation  permits  for  all  part 
70  sources. 

B.  Other  Titie  V  Program  Revisions 

The  WDNR  has  made  changes  to  its 
title  V  program  in  addition  to  the 
interim  approval  corrections.  The  EPA 
will  address  the  additional  program 
revisions  in  a  separate  rulemaking 
action. 

What  Is  Involved  in  This  Proposed 
Action? 

A.  Proposed  Action 

The  EPA  proposes  full  approval  of  the 
Wisconsin  operation  permits  program 
based  on  the  corrective  program 
revisions  the  state  submitted  on  March 
28,  2001,  September  5,  2001,  and 
September  17,  2001.  This  proposed  full 
approval  of  Wisconsin's  corrective 
operation  permit  program  submittal 
addresses  only  the  requirements  of  title 
V  and  part  70,  and  does  not  apply  to  any 


'  Note  that  the  interim  approval  action  on 
Wisconsin's  program  required  limits  on  potential  to 
emit  to  be  federally  enforceable.  However,  several 
court  cases  have  vacated  the  federally  enforceable 
requirement  in  certain  Act  programs,  including  title 
V.  See  EPA's  August  27, 1996  guidance  from  John 
Seitz  and  Robert  Van  Heuvelen  entitled:  "Extension 
of  lanuary  25,  1995  Potential  to  Emit  Transition 
Policy". 


other  federal  program  requirements, 
such  as  State  Implementation  Plans 
pursuant  to  section  110  of  the  Act.  The 
EPA  finds  that  Wisconsin  has 
satisfactorily  addressed  the  program 
deficiencies  identified  in  EPA's  March 
6, 1995  interim  approval  rulemaking. 

B.  Citizen  Comment  Letter  on  Wisconsin 
Title  V  Program 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operation  permits 
programs  until  December  1 ,  2001  (65  FR 
32035).  The  action  was  subsequently 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group.  In  settling  the  litigation,  EPA 
agreed  to  publish  a  notice  in  the  Federal 
Register,  so  that  the  public  would  have 
the  opportunity  to  identify  and  bring  to 
EPA's  attention  alleged  progranmiatic 
and/or  implementation  deficiencies  in 
title  V  programs.  In  turn,  EPA  would 
respond  to  the  public's  allegations 
within  specified  time  periods,  if  the 
comments  were  made  within  90  days  of 
publication  of  the  Federal  Register 
dociunent. 

The  EPA  received  one  timely 
comment  letter  pertaining  to  the 
Wisconsin  title  V  program.  The  EPA 
takes  no  action  on  those  comments  in 
today's  action.  As  stated  in  the  Federal 
Register  document  published  on 
December  11,  2000.  (65  FR  77376)  EPA 
will  respond  by  December  1.  2001  to 
timely  public  comments  on  programs 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  Apql  1.  2002 
to  timely  comments  on  fully  approved 
programs.  The  EPA  will  publish  a  notice 
of  deficiency  (NOD)  if  the  Agency 
determines  that  a  deficiency  exists,  or 
will  notify  the  commenter  in  writing  to 
explain  the  reasons  for  not  making  a 
finding  of  deficiency.  An  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

AdministratiTe  Requirements 

Under  Executive  Order  12866. 
"Regulatory  Plaiming  and  Review"  (58 
FR  51735.  October  4. 1993).  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Re^atory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities, 
because  it  merely  approves  State  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 


Federal  Register /Vol.  66,  No.  210 /Tuesday.  October  30,  2001  /  Proposed  Rules 


54737 


This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4),  because  it  proposes 
to  approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enfort:eable  duties 
beyond  that  required  by  State  law.  This 
rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  federalism 
implications,  because  it  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1^99).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  State  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  Government  established  in 
the  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantly  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  cohtrol 
niunber. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA),  15  U.S.C.  272  note, 
requires  Federal  agencies  to  use 
tedmical  standards  that  are  developed 


or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  vdth 
applicable  law  or  otherwise 
impracticable.  In  reviewing  state 
operating  permit  programs  pursuant  to 
titie  V  of  the  Act.  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Act.  Absent 
a  prior  existing  requirement  for  the  state 
to  use  voluntary  consensus  standards, 
EPA  has  no  authority  to  disapprove  an 
6perating  permit  program  submission 
for  failure  to  use  such  standards,  and  it 
would  thus  be  inconsistent  with 
applicable  law  for  EPA  to  use  voluntary 
consensus  standards  in  place  of  an 
operating  permit  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 
As  required  by  section  3  of  Executive 
Order  12986  (61  FR  4729,  February  7. 
1996).  in  issuing  this  proposed  rule. 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking. 

List  of  Sul^ectB  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operation  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  18,  2001. 
Thomu  V.  Skinner, 

Regional  Administrator,  Region  V. 

[PR  Doc.  01-27257  Filed  10-29-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[Ml;  FRL-7004-6] 

CiMn  Air  Act  PropoMd  Full  Approval 
Of  Oparating  Parmlta  Program; 
Michigan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  fully 
approve  the  Michigan  Title  V  Federal 
Operating  Permits  Program,  submitted 
by  Michigan  pursuant  to  subchapter  V 
of  the  Qean  Air  Act,  which  requires 
states  to  develop,  and  to  submit  to  EPA 
for  approval,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
DATES:  EPA  must  receive  comments  on 
this  profKjsed  action  on  or  before 
November  21,  2001. 

ADDRESSES:  Comments  shoidd  be 
addressed  to:  Robert  Miller,  Chief, 
Permits  and  Grants  Section,  at  the 
address  noted  below.  Copies  of  the 
state's  submittal  and  other  supporting 
information  used  in  developing  the 
proposed  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  77  West  Jackson  Boulevard. 
AR-18J,  Chicago.  Illinois  60604.  Please 
contact  Beth  Valenziano  at  (312)  886- 
2703  to  arrange  a  time  to  inspect  the 
submittal. 

FOR  FURTHER  »<FORMATION  CONTACT:  Beth 
Valenziano,  AR-18J,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
Telephone  Number  (312)  886-2703. 
e-mail  Addresses: 
valenziano.beth@epa.gov. 

SUPPLEMENTARY  a«K)RMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  being  addressed  in  this  document? 
What  are  the  program  changes  that  EPA 

proposes  to  approve? 
What  is  involved  in  this  proposed  action? 

What  Is  Being  Addressed  in  This 
Document? . 

As  required  under  Subchapter  V  of 
the  Clean  Air  Act  (the  Act),  EPA  has 
promulgated  regulations  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  or  withdraw  approval 
of  the  state  programs  (see  57  FR  32250 
(July  21, 1992)).  These  regulations  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Piu^uant  to 
Subchapter  V  of  the  Act,  generally 
known  as  Titie  V,  and  the  implementing 
regulations,  states  developed,  and 
submitted  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
Where  a  program  substantially,  but  not 
fully,  met  the  requirements  of  part  70, 
EPA  granted  the  program  interim 
approval.  If  EPA  has  not  fully  approved 
a  state  operating  permit  program  by  the 
expiration  of  its  interim  approval 
period,  EPA  must  establish  and 
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implement  in  that  State  a  Federal 
program  under  40  CFR  part  71. 

^A  promulgated  final  interim 
approval  of  the  Michigan  Title  V 
program  on  January  10, 1997  (62  FR 
1387),  and  the  program  became  effective 
on  February  10,  1997.  On  June  18,  1997 
(62  FR  34010),  EPA  granted  Michigan 
source  category  limited  interim 
approval,  approving  Michigan's  4  year 
initial  permit  issuance  schedule.  Soiut:e 
category  limited  interim  approval 
allows  EPA  to  approve  an  initial  state 
permit  issuance  schedule  up  to  2  years 
past  the  3  year  phase  in  period  required 
by40CFR70.4(b){ll)(ii). 

Michigan  submitted  revisions  to  its 
Title  V  program  for  EPA  approval  on 
June  1 ,  2001 ,  and  submitted  a 
supplemental  package  on  September  20, 
2001.  The  submittals  included 
corrections  to  the  interim  approval 
issues  identified  in  the  January  10, 1997 
interim  approval  action  and  additional 
program  revisions  and  updates. 

What  Are  the  Program  Changes  That 
EPA  Proposes  To  Approve? 

A.  Title  V  Interim  Approval  Corrections 

hi  the  January  10, 1997  action,  EPA 
identified  eight  interim  approval  issues. 
The  following  is  a  description  of  the 
issues  and  their  subsequent  resolution. 

1.  Schedule  of  Compliance 

40  CFR  70.5(c)(8)(iii)(C)  requires  that 
a  schedule  of  compliance  for  a  source 
that  is  not  in  compliance  with  all 
applicable  requirements  at  the  time  of 
permit  issuance  "resemble  and  be  at 
least  as  stringent  as  that  contained  in 
any  judicial  consent  decree  or 
administrative  order  to  which  the 
source  is  subject."  Michigan's  original 
, rules  did  not  include  these  provisions. 
MDEQ  corrected  this  deficiency  by 
adding  the  above  quoted  requirements 
to  the  definition  of  "schedule  of 
compliance"  in  Rule  (R)  336.1119(a). 

2.  Stationary  Source  I 

The  40  CFR  70.2  definition  of  "major 
source"  requires  a  stationary  source  or 
any  group  of  stationary  sources  to 
include  all  pollutant  emitting  activities 
located  on  one  or  more  contiguous  or 
adjacent  properties  (in  addition  to  other 
requirements).  Although  MDEQ's 
definition  addressed  adjacency,  it  did 
not  include  the  provision  addressing 
contiguousness.  MDEQ  corrected  this 
deficiency  by  adding  the  contiguous 
requirement  to  the  definition  of 
"stationary-  source"  in  R  336.1119(q). 

3.  Solid  Waste  Incineration  Units 

40  CFR  70.3  requires  non-major  solid 
waste  incineration  units  required  to 
obtain  a  permit  pursuant  to  section 


129(e)  of  the  Act  to  obtain  a  Title  V 
permit.  These  units  are  not  eligible  for 
a  permit  deferral  under  40  CFR  70.3(b). 
Michigan's  applicability  rules  did  not 
include  non-major  solid  waste 
incineration  units  required  to  obtain 
permit  pursuant  to  section  129(e). 
MDEQ  corrected  this  deficiency  by 
revising  the  state's  Titie  V  applicability 
rule  (336.1211(l)(c))  to  specifically 
include  all  solid  waste  incineration 
units  required  to  obtain  a  permit  imder 
section  129(e).  In  addition,  MDEQ 
revised  R  336.1211(2)  to  specifically 
require  that  all  emissions  be  counted  in 
determining  a  stationary  source's 
potential  to  emit. 

4.  Major  Source  Determinations 

R  336.1212(1)  allowed  emissions  from 
certain  insignificant  activities  to  be 
exempted  from  determining  sources' 
major  source  status.  40  CFR  part  70  does 
not  provide  for  any  such  exemptions. 
MDEQ  corrected  this  deficiency  by 
revising  R  336.1212  to  eliminate  the 
portions  of  the  rule  that  created  the 
exemptions  from  determining  major 
source  status.  In  addition,  MDEQ 
revised  R  336.1211(2)  to  specifically 
require  that  all  emissions  are  coimted  in 
determining  a  stationary  source's 
potential  to  emit. 

5.  Compliance  Certification 

40  CFR  70.5(c)(9)(i),  (ii),  and  (iv) 
require  permit  applications  to  include  a 
certification  of  compliance  with  all 
applicable  requirements  and  a  statement 
of  the  methods  used  for  determining 
compliance.  Michigan's  statutes  and 
rules  did  not  specifically  include  these 
provisions.  MDEQ  corrected  this 
deficiency  by  revising  R  336.1210(2)  to 
explicitly  include  the  requirements  in 
40  CFR  70.5(c){9)(i),  (ii),  and  (iv). 

6.  Penalties  and  Fines 

Section  324.5534  of  Michigan's 
Natural  Resources  and  Environmental 
Protection  Act  (NREPA)  provided 
exemptions  from  penalties  or  fines  for 
violations  caused  by  an  act  of  God.  war, 
strike,  riot,  catastrophe,  or  other 
conditions  where  negligence  or  willful 
misconduct  was  not  the  proximate 
cause.  Tide  V  does  not  provide  for  such 
broad  penalty  and  fine  exemptions. 
Michigan  corrected  this  deficiency  by 
repealing  Section  324.5534  from  tiie 
state  statute. 

7.  Startup,  Shutdown,  Malfunction 
(SSM)  Rules 

Michigan's  SSM  rules  [R  336.1913 
and  R  336.1914)  provided  an  affirmative 
defense  that  was  broader  than  that 
provided  by  40  CFR  70.6(g),  and  that 
was  also  inconsistent  with  Section  110 


of  the  Act.  as  interpreted  in  EPA's 
enforcement  discretion  policy.  The  state 
SSM  rules  therefore  affected  the  state's 
enforcement  and  compliance  assurance 
authorities  required  by  40  CFR 
70.4(b)(3)(i),  70.4(b)(3)(vii).  and  70.11. 
MDEQ  corrected  these  deficiencies  by 
rescinding  R  336.1913  and  R  336.1914. 

8.  Audit  Privilege  and  Immunity  Law 

Michigem's  audit  privilege  and 
immimity  law,  part  148  of  NREPA, 
impermissibly  affected  numerous 
requirements  of  the  state's  Title  V 
operating  permit  program,  including: 
assuring  compliance  [70.4(b)(3)(i)l; 
enforcing  permits  and  the  requirement 
to  obtain  a  permit  [70.4(b)(3)(vii)];  and 
the  general  enforcement  authorities 
[70.11(a)  and  (c)l.  The  EPA's  final 
interim  approval  of  Michigan's  part  70 
operating  permit  program  outlined  the 
changes  and  demonstrations  required 
for  full  approval.  Michigan  corrected 
these  deficiencies  by  amending  part  148 
of  NREPA  in  accordance  with  EPA's 
recommendations,  and  by  providing 
state  Attorney  General  interpretations 
and  an  additional  commitment 
regarding  confidentiality  agreements.' 

B.  Other  Title  V  Progmm  Revisions 

The  MDEQ  has  made  changes  to  its 
Title  V  program  in  addition  to  the 
interim  approval  corrections.  The  EPA 
will  address  the  additional  program 
revisions  in  a  separate  rulemaking 
action. 

What  Is  Involved  in  This  Proposed 
Action? 

A.  Proposed  Action 

The  EPA  proposes  full  approval  of  the 
Michigan  operating  permits  program 
based  on  the  corrective  program 
revisions  the  state  submitted  on  June  1, 
2001  and  September  20,  2001.  This 
proposed  full  approval  of  Michigan's 
corrective  operating  permit  program 
submittal  addresses  only  the 
requirements  of  Title  V  and  part  70,  and 
does  not  apply  to  any  other  federal 
program  requirements,  such  as  State 
Implementation  Plans  pursuant  to 
section  1 10  of  the  Act.  The  EPA  finds 


'  See  the  following  correspondence  for  further 
information:  a  letter  dated  )une  11, 1997  from  Frank 
I.  Kelley.  Michigan  Attorney  General,  to  Russell  J. 
Harding.  MDEQ.  regarding  audit  law 
interpretations:  a  memorandum  dated  |une  20,  1997 
from  A.  Michael  I^effler.  Michigan  Department  of 
Attorney  General,  to  Russell ).  Harding  regarding 
audit  law  interpretations:  a  letter  dated  |uly  1.  1997 
from  Russell  |.  Harding  to  Steven  A.  Herman. 
USEPA.  outlining  agreed  upon  statutory  revisions: 
a  lF!tter  dated  November  21,  1997  from  Russell  |. 
Harding.  MDEQ,  to  Steven  A.  Herman.  USEPA, 
submitting  the  revised  &udit  privilege  law:  a  letter 
dated  December  12. 1997  from  Steven  A.  Herman 
to  Russell ).  Harding  stating  that  Michigan's  title  V 
audit  law  issues  are  resolved. 
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that  Michigan  has  satisfactorily 
addressed  the  program  deficiencies 
identified  in  EPA's  January  10, 1997 
interim  approval  rulemaking. 

B.  Citizen  Comment  Letters  on  Michigan 
Title  V  Program 

On  May  22,  2000.  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001  (65  FR 
32035).  The  Sierra  Club  and  the  New 
York  Public  Interest  Research  Group 
challenged  this  action.  In  settling  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Register,  so  that 
the  public  would  have  the  opportunity 
to  identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Title  V 
programs.  In  turn,  EPA  would  respond 
to  the  public's  allegations  within 
specified  time- periods,  if  the  comments 
were  made  within  90  days  of 
publication  of  the  Federal  Register 
document. 

The  EPA  received  two  timely 
comment  letters  pertaining  to  the 
Michigan  Tide  V  program.  The  EPA 
takes  no  action  on  those  comments  in 
today's  action.  As  stated  in  the  Federal 
Register  document  published  on 
December  11,  2000  (65  FR  77376),  EPA 
will  respond  by  December  1,  2001  to 
timely  public  comments  on  pro-ams 
that  have  obtained  interim  approval; 
and  EPA  will  respond  by  April  1 ,  2002 
to  timely  comments  on  fully  approved 
programs.  The  EPA  will  publish  a  notice 
of  deficiency  (NOD)  if  the  Agency 
determines  that  a  deficiency  exists,  or 
will  notify  the  commenter  in  writing  to 
explain  the  reasons  for  not  making  a 
finding  of  deficiency.  An  NOD  will  not 
necessarily  be  limited  to  deficiencies 
identified  by  citizens  and  may  include 
any  deficiencies  that  we  have  identified 
through  our  program  oversight. 

AdministratiTe  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735.  October  4, 199jj.  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  merely  approves  State  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significanUy  or  uniquely  affect  small 


govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  because  it  proposes 
to  approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  that  required  by  state  law.  This 
rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  federalism 
implications,  because  it  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  tmder  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  Govenmient  established  in 
the  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distiibution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significantiy  regulatory  action  under 
Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  0MB  control 
number  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA),  15  U.S.C.  272  note, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 


applicable  law  or  otherwise 
impracticable.  In  reviewing  state 
operating  permit  programs  pursuant  to 
Tide  V  of  the  Act.  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Act.  Absent 
a  prior  existing  requirement  for  the  state 
to  use  voluntary  consensus  standards, 
EPA  has  no  authority  to  disapprove  an 
operating  permit  program  submission 
for  failure  to  such  standards,  and  it 
would  thus  be  inconsistent  with 
applicable  law  for  EPA  to  use  voluntary 
consensus  standards  in  place  of  an 
operating  permit  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 
As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729.  February  7, 
1996),  in  issuing  this  proposed  rule. 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  19,  2001. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
(FR  Doc.  01-27259  Filed  10-29-01;  8:45  am] 
BUJNQCooc  asto-to-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[MN;  FRL-7094-5] 

Clean  Air  Act  Proposed  Full  Approval 
of  the  Air  Operation  Permits  Program; 


AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  hilly 
approve  the  Minnesota  Title  V  Federal 
Operating  Permits  Program,  submitted 
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by  Minnesota  on  June  9,  2000,  July  21, 
2000,  and  June  12,  2001  pursuant  to 
subchapter  V  of  the  Clean  Air  Act, 
which  requires  States  to  develop,  and 
submit  to  EPA  for  approval,  programs 
for  issuing  operation  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources.  | 

DATES:  EPA  must  receive  written 
conmients  on  this  proposed  action  on  or 
before  November  21,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to:  Robert  Miller,  Chief, 
Permits  and  Grants  Section,  EPA  (AR- 
18J),  n  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Copies  of  the 
State's  submittal  and  other  supporting 
information  used  in  developing  the 
proposed  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  71  West  Jackson  Boulevard, 
AR-18J,  Chicago,  Illinois,  60604.  Please 
contact  Robert  Miller  at  (312)  353-0396 
to  arrange  a  time  to  inspect  the 
submittal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Rineheart,  Telephone  Nimiber: 
(312)  886-7017,  e-mail  address: 
rineheart.rachel@epa.gov;  or  Robert ' 
Miller,  EPA  (AR-18J),  11  West  Jackson 
Boulevard,  Chicago,  Ulinois,  60604, 
Telephone  Nxmiber  (312)  353-0396,  e- 
mail  address:  miller.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  Is  Being  Addressed  In  This  Document? 
What  Are  The  Program  Changes  That  EPA 

Proposes  To  Approve? 
What  Is  Involved  In  This  Proposed  Action? 

What  Is  Being  Addressed  in  This 
Document? 

As  required  under  Title  V  of  the  Clean 
Air  Act  ("the  Act"),  EPA  promulgated 
regulations  which  define  the  minimum 
elements  of  an  approvable  State 
operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  or  withdraw  approval 
of  the  State  programs  (see  57  FR  32250 
Uuly  21, 1992)).  These  regulations  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Pursuant  to 
Title  V  of  the  Act  and  the  implementing 
regulations,  states  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources 
and  to  certain  other  sources.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
grants  the  program  interim  approval.  If 
EPA  has  not  fully  approved  a  program 
by  the  expiration  of  the  interim 
approval  period,  EPA  must  establish 


and  implement  a  Federal  program  under 
40  CFR  part  71  in  that  state. 

EPA  promulgated  final  interim 
approval  of  the  Minnesota  Title  V 
program  on  June  16, 1995  (60  FR 
31637),  and  the  program  became 
effective  on  July  16, 1995.  In  the  final 
interim  approval,  EPA  identified  certain 
program  deficiencies  that  Minnesota 
would  be  required  to  address  in  order 
for  EPA  to  fully  approve  the  Minnesota 
Title  V  program.  The  interim  approval 
for  Minnesota's  program  expires  on 
December  1,  2001. 

Minnesota  submitted  to  EPA  revisions 
to  its  Title  V  program  on  June  9,  2000, 
July  21,  2000.  and  June  12.  2001.  These 
submittals  included  corrections  to  the 
interim  approval  issues  identified  in  the 
June  16,  1995  interim  approval,  and 
additional  program  revisions  and 
updates. 

What  Are  The  Program  Changes  That 
EPA  Proposes  To  Approve? 

A.  Title  V  Interim  Approval  Corrections 

In  the  June  16, 1995  interim  approval, 
EPA  identified  five  deficiencies  to  be 
corrected  for  the  program  to  receive  full 
approval.  The  following  is  a  description 
of  the  issues  and  their  subsequent 
resolution. 


1.  Monitoring  Reports 

In  the  June  16,  1995  action,  EPA 
foimd  that  pursuant  to  part  70 
Miimesota  must  require,  at  a  minimimi, 
semi-annual  monitoring  reports  from  all 
sources  required  to  monitor  at  least 
every  6  months  and  annual  monitoring 
reports  from  soiuces  required  to  monitor 
less  frequently  than  every  6  months. 
Minnesota  has  added  language  requiring 
all  sources  subject  to  part  70  permitting 
requirements  to  submit  a  deviation 
report  every  6  months,  using  the  State's 
deviation  reporting  form.  EPA  has 
reviewed  this  form  and  compared  the 
content  to  the  requirements  for  semi- 
annual monitoring  reports  in  40  CFR 
part  70. 

Minnesota  Rule  V007.0800  requires 
that  the  deviation  report  be  certified  by 
a  responsible  official.  For  each 
monitoring  parameter,  the  form 
requires:  a  brief  simunary  of  the 
monitoring  performed;  a  statement 
describing  compliance;  and  a  siunmary 
of  any  deviation  that  occurred  which 
includes  the  number  of  deviations,  the 
date  and  time  of  each  deviation,  the 
actual  recorded  value,  a  statement  of 
why  the  deviation  occurred,  and  a 
description  of  corrective  actions  taken. 
EPA  believes  that  the  rule  and  the 
required  reporting  forms  meet  the  semi- 
annual monitoring  report  requirement  of 
part  70. 


2.  Administrative  Permit  Amendment 
Procedures 

The  program  originally  submitted  to 
EPA  for  approval  allowed  the  use  of 
administrative  amendment  procedures 
to  "clarify"  a  permit  term.  EPA  felt  that 
the  term  "clarify"  was  ambiguous  and 
that  the  State's  rule  could  be  interpreted 
to  include  changes  outside  the  scope  of 
the  administrative  amendment 
procediu-es  outlined  in  part  70.  The 
following  change  to  Minnesota  Rule 
7007.1400  was  effective  on  January  19, 
1998  (added  text  has  been  imderlined), 
"An  amendment  to  clarify  the  meaning 
of  a  permit  term."  By  adding  the  phrase 
"the  meaning  of."  MPCA  has  limited  the 
scope  of  changes  that  could  qualify  for 
the  administrative  amendment  process. 
It  prevents  changes  in  the  limitation 
itself  and  better  reflects  the  types  of 
permit  revisions  that  the  State  had 
envisioned  for  this  process.  As  an 
example,  a  permit  might  contain  a 
requirement  for  daily  monitoring  of 
temperature  for  a  unit  stating  that  the 
temperature  must  be  between  100  and 
150  degrees  Fahrenheit.  The  State  could 
add  language  through  the  administrative 
amendment  process  clarifying  that 
"daily"  means  "any  day  the  unit  is  in 
operation."  In  contrast,  if  an  error  had 
been  made  in  the  permit  such  as  the 
wrong  temperatiu^  range  or  the  limit 
should  have  been  degrees  Celsius  rather 
than  Fahrenheit,  the  administrative 
amendment  process  could  not  be  used 
because  the  correction  of  that  error 
would  result  in  a  change  in  the  meaning 
of  the  limitation. 


3.  Incorporation  by  Reference 

In  the  June  16, 1995  interim  approval, 
EPA  stated  that  as  a  condition  for  full 
approval  Minnesota  Rule  7007.0800, 
subpart  16,  must  be  revisfni  to  require 
that  all  conditions  required  by  40  CFR 
70.6(a)  contained  in  Miimesota  RiUe 
7007.0800.  subpart  16,  be  expressly 
stated  in  part  70  permits.  The 
conditions  contained  in  this  subpart  are 
general  conditions  applicable  to  all  part 
70  sources  such  as  the  severability 
clause.  Since  that  time,  EPA  has 
clarified  its  position  on  permit  content 
requirements.  The  March  5, 1996 
document  "White  Paper  Nuimber  2  for 
Improved  Implementation  of  the  part  70 
Operating  Permits  Program,"  addresses 
the  issue  of  incorporation  by  reference 
on  pages  36-41.  Because  the 
requirements  contained  in  Minnesota 
Rule  7007.0800.  subpart  16,  are  not 
source  specific  and  are  clearly 
identifiable  in  the  state  rules,  EPA  finds 
that  incorporation  by  reference  of  these 
terms  is  consistent  with  EPA's 
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interpretation  of  the  permit  content 
requirements  of  part  70. 

4.  Fees 

In  reviewing  Minnesota's  initial 
program  submittal,  EPA  found  that 
Minnesota  had  not  demonstrated  it  was 
collecting  adequate  fees  and  required 
Minnesota  to  submit  a  detailed  fee 
demonstration  or  to  increase  the  types 
of  pollutant  for  which  fees  are  charged 
in  order  to  collect-  an  amoimt  equivalent 
to  the  presumptive  minimum.  This 
problem  arose  because  Minnesota  had 
not  included  all  the  pollutants  in  the 
definition  of  "any  regulated  pollutant 
for  presumptive  fee  calculation."  In  an 
October  16,  1995,  memorandum, 
"Definition  of  Regulated  Pollutant  for 
Particulate  Matter  for  Purposes  of  Title 
V."  EPA  stated  that  only  PMlO  is 
considered  a  regulated  pollutant  under 
Title  V;  therefore.  Minnesota  no  longer 
needs  to  include  particulate  matter 
greater  than  10  microns  in  diameter  in 
fee  calculations.  A  November  10. 1994, 
letter  bom  MPCA  addresses  the 
remaining  pollutants.  The  November  10, 
1994,  letter  provides  a  summary  of  total 
reduced  sulfur,  hydrogen  chloride,  and 
sulfuric  acid  mist  emissions  from  the 
Miimesota  Emission  Inventory.  The 
State  shows  that  fees  for  these 
pollutants  would  increase  fees  collected 
in  the  State  by  less  than  0.18  percent. 
The  State  takes  the  position  that  the 
costs  associated  with  monitoring, 
reporting,  and  tracking  these  emissions 
outweigh  the  benefit  of  any  additional 
revenue  that  would  be  collected.  EPA 
believes  that  the  additional  revenue 
from  including  these  pollutants  in  the 
fee  calculation  would  have  no  more 
than  a  trivial  benefit.  Therefore.  EPA 
has  decided  to  accept  Minnesota's  rule 
as  meeting  the  presumptive  minimmn 

5.  Timelines  for  Permit  Issuance 

The  initial  program  submittal 
required  Miimesota  to  take  final  action 
on  minor  modifications  to  permits 
within  180  days  from  the  receipt  of  the 
application.  Part  70  reqiiires  final  action 
within  90  days  of  receiving  a  complete 
application  for  this  type  of  permit 
modification.  Minnesota  has  revised 
Minnesota  Rule  Chapter  7007  to  address 
this  issue.  Minn.  R  7007.0750  Subpart 
2.C  now  requires  MPCA  to  take  final 
action  on  a  minor  pennit  amendment 
within  90  days  of  receiving  a  complete 
application.  This  is  now  consistent  with 
the  requirements  of  40  CFR 
70.5(e)(2)(iv).  The  rule  change  was 
adopted  on  June  1 ,  1999. 

B.  Other  Title  V  Program  Revisions 

The  MPCA  has  made  changes  to  its 
Titie  V  program  in  addition  to  the 


interim  approval  corrections.  The  EPA 
will  address  the  additional  program 
revisions  in  a  separate  rulemaking 
action. 

What  Is  Involved  in  This  Proposed 
Action?  -' 

A.  Proposed  Action 

The  EPA  proposes  full  approval  of  the 
Minnesota  operating  permits  program 
based  on  the  corrective  program 
revisions  the  State  submitted  on  Jime  9. 
2000.  July  21,  2000,  and  June  12,  2001. 
This  proposed  full  approval  of 
Minnesota's  corrective  operating  permit 
program  submittal  is  solely  for  the 
purpose  of  meeting  the  requirements  of 
Title  V  and  part  70,  and  makes  no 
judgement  concerning  any  other  Federal 
program  requirements,  such  as  State 
Implementation  Plans  pursuant  to 
section  1 10  of  the  Clean  Air  Act.  The 
EPA  finds  that  Minnesota  has 
satisfactorily  addressed  the  program 
deficiencies  that  EPA  identified  in  the 
June  16, 1995  interim  approval. 

B.  Citizen  Comment  Letter  on  Minnesota 
Title  V  Program 

On  May  22,  2000,  EPA  promulgated  a 
rulemaking  that  extended  the  interim 
approval  period  of  86  operating  permits 
programs  until  December  1,  2001  (65  FR 
32035).  The  action  was  subsequentiy 
challenged  by  the  Sierra  Club  and  the 
New  York  Public  Interest  Research 
Group  (NYPIRG).  In  setUing  the 
litigation,  EPA  agreed  to  publish  a 
notice  in  the  Federal  Re^ster  that 
would  alert  the  public  that  they  may 
identify  and  bring  to  EPA's  attention 
alleged  programmatic  and/or 
implementation  deficiencies  in  Tide  V 
programs  and  that  EPA  would  respond 
to  their  allegations  within  specified  time 
periods  if  the  comments  were  made 
within  90  days  of  publication  of  the 
Federal  Regteter  notice. 

The  EPA  received  one  comment  letter 
pertaining  to  the  Minnesota  Tide  V 
{»ogram.  The  EPA  takes  no  action  on 
those  comments  in  today's  action.  As 
stated  in  the  Federal  Register  document 
published  on  December  11,  2000.  (65  FR 
77376)  EPA  will  respond  by  December 
1.  2001  to  timely  public  comments  on 
programs  that  have  obtained  interim 
approval:  and  EPA  vriil  respond  by 
April  1.  2002  to  timely  comments  on 
fully  approved  programs.  The  EPA  will 
publish  a  notice  of  deficiency  (NOD)  if 
the  Agency  determines  that  a  deficiency 
exists,  or  will  notify  the  commenter  in 
writing  to  explain  the  reascns  for  not 
makiiig  a  finding  of  deficiency.  An  NOD 
will  not  necessarily  be  limited  to 
deficiencies  identified  by  citizens  and 
may  include  any  deficiencies  that  we 


have  hlentified  through  our  program 
oversight. 

Administrative  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4.  1993),  this 
proposed  action  is  not  a  "significant 
regulatory  action"  and  therefore  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  the  Administrator  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  State  law. 
This  rule  does  not  contain  any 
unfunded  mandates  and  does  not 
significanUy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  because  it  proposes 
to  approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  that  required  by  State  law.  This 
rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  rule 
also  does  not  have  federalism 
implications,  because  it  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  "Federalism" 
(64  FR  43255.  August  10,  1999).  The 
rule  merely  proposes  to  approve 
existing  requirements  under  state  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  state  and 
the  Federal  Government  established  in 
the  Act  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  because  it  is  not  a 
significanUy  regulatory  action  under 
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Executive  Order  12866.  This  action  will 
not  impose  any  collection  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  other  than  those  previously 
approved  and  assigned  OMB  control 
niunber  2060-0243.  For  additional 
information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  ] 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTA),  15  U.S.C.  272  note, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  state 
operating  permit  programs  pursuant  to 
Title  V  of  the  Act,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Act.  Absent 
a  prior  existing  requirement  for  the  state 
to  use  volimtary  consensus  standards-, 
EPA  has  no  auUiority  to  disapprove  an 
operating  permit  program  submission 
for  failure  to  such  standards,  and  it 
would  thus  be  inconsistent  with 
applicable  law  for  EPA  to  use  volimtary 
consensus  standards  in  place  of  an 
operating  permit  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 
As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729.  February  7, 
1996),  in  issuing  this  proposed  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order,  and  has  determined 
that  the  rule's  requirements  do  not 
constitute  a  taking. 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  October  19,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator.  Region  V. 
[FR  Doc.  01-27258  Filed  10-29-01;  8:45  am] 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPT&-50644;  FRL-6798-7] 
RIN  2070-AB27 

Proposed  Modmcation  of  Significant 
New  Uses  of  Certain  Chemical 
Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  Under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
and  40  CFR  721.185,  EPA  is  proposing 
to  amend  three  significant  new  use  rules 
(SNURs)  to  allow  certain  uses  without 
requiring  a  significant  new  use  notice 
(SNUN).  EPA  is  proposing  these 
amendments  based  on  review  of  new 
toxicity  test  data  on  one  chemical  and 
review  of  SNUNs  for  the  other  two 
chemicals.  The  proposed  amended 
SNURs  would  continue  to  require  a 
SNUN  for  new  uses  that  may  involve 
significant  changes  in  human  or 
environmental  exposure. 
DATES:  Comments,  identified  by  docket 
control  number  OPPTS-50644  must  be 
received  on  or  before  November  29, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-50644  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Barbara 
Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
James  Alwood,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7405),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 


telephone  number:  (202)  260-1857;  e- 
mail  address:  aIwood.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  proposed  rule. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of 
potentially  af- 
fected entities 

Cfiemica!  man- 
ufacturers 

Petroleum  and 
coal  product 
industries 

325 
324 

Manufacturers, 
Importers, 
processors, 
and  users  of 
chemicals 

Manufacturers, 
Importers, 
processors, 
and  users  of 
chemicals 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  721.5.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  You  may  iso  obtain 
copies  of  the  notice  of  availability 
documents  for  the  835  (63  FR  4259. 
January  28. 1998)  (FRL-5761-7).  850  (61 
FR  16486,  April  15, 1996)  (FRL-5363-1). 
and  870  (63  FR  41845,  August  5, 1998) 
(FRL-5  740-1)  series  OPPTS 
Harmonized  "Test  Guidelines  at  this 
same  site.  To  access  this  document,  on 
the  homepage  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
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entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  The  OPPTS 
Harmonized  Test  Guidelines  referenced 
in  this  dociunent  are  available  on  EPA's 
Internet  homepage  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm.  A  fi«quently  updated 
electronic  version  of  40  CFR  part  721  is 
available  at  http://www.access.gpo.gov/ 
nara/cfr/cfrhtml_00/Title_40/ 
40cfr721_00.html,  a  beta  site  cvuxently 
under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50644.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  pdblic  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-50644  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Dociunent  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099.  Waterside  Mall,  401  M  St..  SW.. 
Washington,  DC.  The  DCO  is  open  tram 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 


3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov.  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  By  docket  control 
number  OPPTS-50644.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record.      ^ 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

£.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 


5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  of  January  22, 
1998.  OPPTS-50628  (63  FR  3393)  (FRL- 
5720-3)  EPA  issued  a  SNUR  for  P-95- 
1411.  In  the  Federal  Register  of  August 
20,  1998,  OPPTS-50632  (63  FR  44562) 
(FRL-5  788-7)  EPA  issued  SNURs  for  P- 
97-520  and  P-97-21.  On  January  7,. 
2000,  EPA  received  SNUNs  for  P-97- 
520  and  P-97-521.  Because  of 
additional  data  EPA  has  received  for 
these  substances,  EPA  is  proposing  to 
modify  the  significant  new  use  and 
recordkeeping  requirements  under  40 
CFR  part  721,  subpart  E.  In  this  unit, 
EPA  provides  a  brief  description  for 
each  substance,  including  its 
premanufacture  notice  (PMN)  number, 
chemical  name  (generic  name  if  the 
specific  name  is  claimed  as  CBI),  CAS 
number  (if  assigned),  basis  for  the 
modification  of  the  TSCA  section  5(e) 
consent  order  for  the  substance,  and  the 
CFR  citation.  Further  background 
information  for  the  substance  is 
contained  in  Unit  I.B.2  of  this 
document. 

PMN  Number  P-95-1411 

Chemical  name:  Propanedioic  acid.  ((4- 
methoxyphenyl)methylene]-. 
bis(l,2.2.6.6-pentamethyl-4-piperdinyl) 
ester  (9CI). 

CAS  number:  147783-69-5. 
Federal  Register  publication  date  and 
reference:  January  22, 1998  (63  FR 
3393). 

Docket  number:  OPPTS-50628. 
Basis  for  revocation  of  section  5(e) 
consent  order/SNUR  modification: 
Based  on  the  results  of  a  90-day 
subchronic  oral  toxicity  study  in  rats 
and  expected  worker  exposures.  EPA  no 
longer  concludes  that  the  PMN 
substance  may  present  an  unreasonable 
risk  of  injury  to  human  health,  and 
consequently  revoked  the  consent  order. 
EPA  is  eliminating  the  SNUR  provisions 
for  worker  protection,  hazard 
communication,  and  industrial, 
commercial,  and  consumer  activities  as 
it  no  longer  finds  these  provisions 
necessary  to  prevent  significant  changes 
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in  human  exposure.  The  SNUR 
provisions  for  release  to  water  will 
remain  as  EPA  still  finds  that  releases  to 
water  could  result  in  significant  changes 
in  envirorunental  exposure. 
CFR  citation:  40  CFR  721.4589. 

PMN  Numbers  P-87-520/521  and  S-00- 
397/398 

Chemical  name:  2-Piperdinone,  1.3- 
dimethyl-.  (P-97-520/S-00-397):  2- 
Piperdinone,  1,5-dimethyl-,  (P-97-521/ 
S-00-398). 

CAS  number  1690-76-2  (P-97-520/S- 
00-397);  86917-58-0  (P-97-521/S-00- 
398). 

Federal  Register  publication  date  and 
reference:  August  20,  1998  (63  FR 
44562). 

Docket  number:  OPPTS-50632. 
Basis  for  section  5(e)  consent  order/ 
SNUR  modification:  In  response  to  the 
original  two  PMNs  for  these  substances, 
H*A  issued  a  TSCA  section  5(e)  consent 
order  based  on  a  finding  that  these 
substances  would  be  produced  in 
substantial  quantities  and  there  may  be 
significant  or  substantial  human 
exposure  to  the  substances.  Based  on 
information  from  the  two  SNUNs  for 
these  same  chemicals  from  the  original 
PMN  submitter,  EPA  issued  a  modified 
TSCA  section  5(e)  consent  order  to 
allow  the  new  uses  with  certain 
precautionary  restrictions  under  section 
5(e)(l)(A)(i).  5(e)(l)(A)(ii)(I).  and 
5(e)(l)(A)(ii)(II)  of  TSCA,  based  on  a 
finding  that  these  substances  may 
present  an  unreasonable  risk  of  injury  to 
human  health,  that  the  PMN  substances 
will  be  produced  in  substantial 
quantities,  and  there  may  be  significant 
or  substantial  environmental  and 
human  exposure  to  the  substances.  EPA 
is  hereby  proposing  to  modify  these  two 
SNURs  to  allow  other  manufacturers 
and  processors  to  engage  in  those  new 
uses  provided  the  protective  restrictions 
are  observed.  | 

Toxicity  concerns:  Based  oh  structural 
activity  analogy  to  2-piperdinone,  N- 
methylpyrrolidone,  and  other  similarly 
analogous  substances,  there  is  concern 
for  neurotoxicity,  developmental 
toxicity,  and  reproductive  toxicity. 
Additionally,  based  on  chemical- 
specific  toxicity  data,  there  is  concern 
for  systemic  toxicity  and  developmental 
toxicity. 

Recommended  testing:  EPA  has 
determined  that  a  chronic  toxicity  study 
(40  CFR  798.3260  or  OPPTS  870.4100 
test  guideline)  and  a  reproduction/ 
fertility  effects  study  (40  CFR  798.4700 
or  OPPTS  870.3800  test  guideline) 
would  help  to  characterize  the  health 
effects  of  the  substances.  EPA  has  also 
determined  that  an  inherent 
biodegradability  study  in  soil  (OPPTS 


835.3300  test  guideline),  anerobic 
biodegradation  of  organic  chemicals 
(OPPTS  835.3400  test  guideline),  fish 
acute  toxicity  study  (40  CFR  797.1400  or 
OPPTS  850.1075  test  guideline  (public 
draft)),  and  a  daphnid  acute  toxicity 
study  (40  CFR  797.1300  or  OPPTS 
850.1010  test  guideline  (public  draft)) 
would  help  characterize  the 
environmental  effects  of  the  PMN 
substance.  The  PMN  submitter  has 
agreed  to  conduct  the  environmental 
effects  test  before  exceeding  the 
production  voliune  limit. 
CFR  citations:  40  CFR  721.6175  (P-97- 
520/S-0O-397);  40  CFR  721.6176  (P-97- 
521/S-00-398). 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

TSCA  section  5(a)(2)  and  40  CFR  part 
721  authorize  EPA  to  determine  that  a 
use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  promulgates  a  rule 
designating  "significant  new  uses"  for  a 
given  chemical  substance,  section 
5(a)(1)(B)  of  TSCA  requires  persons  to 
submit  a  notice  to  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  the  substance  for  that  use.  The 
mechanism  for  reporting  under  this 
requirement  is  established  under  40 
CFR  721.5. 

Section  5(a)(1)  of  TSCA  (15  U.S.C. 
2604(a)(1))  and  its  implementing 
regulations  at  40  CFR  parts  720  and  721 
require  that  any  person  intending  to 
manufacture  a  new  chemical  substance, 
or  to  manufactiu^  or  process  any 
chemical  substance  for  a  significant  new 
use,  must  give  EPA  90-days  advance 
written  notice  in  the  form  of  a  PMN  or 
SNUN,  respectively. 

Upon  reviewing  those  notices,  if  EPA 
makes  certain  determinations  regarding 
potential  exposures  and  risks  that  may 
be  presented  by  the  activities  associated 
with  the  chemical,  EPA  may  regulate 
the  chemical  by  issuing  an  order  under 
TSCA  section  5(e)  and/or  a  SNUR  under 
TSCA  section  5(a)(2)  and  40  CFR  part 
721.  The  TSCA  section  5(e)  order 
governs  only  the  entity  who  submitted 
the  PMN,  whereas  the  section  5(a)(2) 
SNUR  applies  to  all  manufacturers  and 
processors  of  the  same  chemical. 

EPA  may  respond  to  SNUNs  by 
issuing  or  modifying  a  TSCA  section 
5(e)  consent  order  and/or  amending  the 
SNUR  promulgated  under  TSCA  section 
5(a)(2).  Amendment  of  the  SNUR  will 
often  be  necessary  to  allow  companies 
other  than  the  SNUN  submitter  to 
engage  in  the  newly  authorized  use(s), 
because  even  after  a  manufactiu'er 


submits  a  SNUN  and  the  review  period 
expires,  processors  of  the  same 
substance  still  must  submit  a  SNUN 
before  engaging  in  the  significant  new 
use.  Provisions  regarding  EPA's 
authority  to  modify  or  revoke  SNUR 
requirements  appear  at  40  CFR  721.185. 

EPA  responded  to  PMN  P-95-1411  by 
issuing  a  TSCA  section  5(e)  consent 
order  and  TSCA  section  5(a)(2)  SNUR  to 
address  concerns  for  both  human  health 
and  the  environment.  Based  on  data 
from  a  90-subchronic  oral  toxicity  study 
in  rats,  submitted  pursuant  to  the  terms 
of  the  5(e)  consent  order,  EPA  however, 
no  longer  concludes  that  the  PMN 
substance  may  present  an  unreasonable 
risk  to  human  health.  Therefore,  EPA 
has  revoked  the  section  5(e)  consent 
order  entirely  and,  pursuant  to  TSCA 
section  5(a)(2)  and  40  CFR  721.185,  is 
proposing  to  amend  the  SNUR  to 
remove  the  human  health  related  notice 
requirements,  leaving  only  the 
notification  requirements  related  to 
environmental  releases. 

EPA  responded  to  PMNs  P-97-52D/ 
521  by  issuing  a  TSCA  section  5(e) 
consent  order  requiring  certain  testing 
based  on  expec'led  substantial  human 
and  environmental  exposures  and 
promulgating  a  TSCA  section  5(a)(2) 
SNUR  to  address  concerns  for  human 
health.  In  response  to  SNUNs  S-00- 
397/398  by  the  same  manufacturer 
proposing  new  uses  for  the  same 
chemicals.  EPA  modified  the  section 
5(e)  consent  order  to  allow  certain  new 
uses,  but  with  restrictions  to  mitigate 
potential  risks  to  human  health. 
Accordingly,  piusuant  to  TSCA  section 
5(a)(2)  and  40  CFR  721.185,  EPA  is 
hereby  proposing  to  amend  the 
corresponding  SNURs  to  modify  the 
significant  new  uses  consistent  with  the 
terms  of  the  modified  section  5(e) 
consent  order  and  to  provide  EPA  an 
opportunity  to  assess  the  potential  for 
significant  changes  in  human  or 
environmental  exposure. 

C.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  proposed  rule, 
recordkeeping  requirements, 
exemptions  to  reporting  requirements, 
and  applicability  of  the  proposed  rule  to 
uses  occurring  before  the  effective  date 
of  the  final  rule.  Provisions  relating  to 
user  fees  appear  at  40  CFR  part  700. 
Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
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TSCA  section  5(b)  and  5(d)(1),  the 
exemptions  authorized  by  TSCA  section 
5  (h)(1),  (h)(2),  (h)(3),  and  (h)(5),  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice,  EPA  may 
take  regulatory  action  under  TSCA 
section  5(e),  5(f),  6,  or  7  to  control  the 
activities  on  which  it  has  received  the 
SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  imder  TSCA 
section  5(g)  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  in  a 
final  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  in  support  of  the  import 
certification  appears  at  40  CFR  part  707. 

in.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatorv  Planning  and 
Review  (58  FR  51 735,  October  4,  1993). 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  proposed  or 
final  SNURs  are  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB,  because  they  do  not  meet  the 
criteria  in  section  3(f)  of  the  Executive 
Order. 

Based  on  EPA's  experience  with 
proposing  and  finalizing  SNURs,  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  such,  EPA  has 
determined  that  this  regulatory  action 
does  not  impose  any  enforceable  duty, 
contain  any  imfunded  mandate,  or 
otherwise  have  any  affect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203,  204,  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

This  proposed  rule  does  not  have 
tribal  implications  because  it  is  not 
expected  to  have  substantial  direct 
effects  on  Indian  Tribes.  This  does  not 
significanUy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084,  entitled 


Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
276755,  May  19,  1998),  do  not  apply  to 
this  proposed  rule.  Executive  Order 
13175,  entiUed  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249.  November 
6,  2000),  which  took  effect  on  January 
6,  2001,  revokes  Executive  Order  13084 
as  of  that  date.  EPA  developed  this 
rulemaking,  however,  during  the  period 
when  Executive  Order  13084  was  in 
effect;  thus,  EPA  addressed  tribal^ 
considerations  under  Executive  Order 
13084.  For  the  same  reasons  stated  for 
Executive  Order  13084,  the 
requirements  of  Executive  Order  10175 
do  not  apply  to  this  proposed  rule 
either.  Nor  will  this  action  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999). 

In  issuing  this  proposed  rule.  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7, 1996). 

EPA  has  complied  with  Executive 
Order  12630,  entitied  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859.  March  15,  1988),  by 
examining  the  takings  implications  of 
this  proposed  rule  in  accordance  with 
the  "Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
related  issues  as  delineated  by 
Executive  Order  12898.  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994). 

This  action  is  not  subject  to  Executive 
Order  13045,  entiUed  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 


Transfei'  and  Advancement  Act  of  1995 
(NTTAA)  Pub.  L.  104-113  section  12(d) 
(15  U.S.C.  272  note),  does  not  apply  to 
this  action. 

Piu^uant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
supporting  this  conclusion  is  as  follows. 
A  SNUR  applies  to  any  person 
(including  small  or  large  entities)  who 
intends  to  engage  in  any  activity 
described  in  the  proposed  rule  as  a 
"significant  new  use."  By  definition  of 
the  word  "new."  and  based  on  all 
information  ciurentiy  available  to  EPA. 
it  appears  that  no  small  or  large  entities 
presenUy  engage  in  such  activity.  Since 
a  SNUR  only  requires  that  any  person 
who  intends  to  engage  in  such  activity 
in  the  future  must  first  notify  EPA  by 
submitting  a  SNUN,  no  economic 
impact  will  even  occiu-  until  someone 
decides  to  engage  in  those  activities. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
future,  EPA  cannot  presently  determine 
how  many,  if  any,  there  may  be. 
However,  EPA's  experience  to  date  is 
that,  in  response  to  the  promulgation  of 
over  530  SNURs,  the  Agency  has 
received  fewer  than  15  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities  in  response  to  any 
SNUR.  In  addition,  the  estimated 
reporting  cost  for  submission  of  a  SNUN 
is  minimal  regardless  of  the  size  of  the 
firm.  Therefore,  EPA  believes  that  the 
potential  economic  impact  of  complying 
with  this  SNUR  are  not  expected  to  be 
significant  or  adversely  impact  a 
substantial  number  of  small  entities.  In 
a  SNUR  that  published  on  )une  2. 1997 
(62  FR  29684)  (FRL-5597-1),  the 
Agency  presented  it's  general 
determination  that  proposed  and  final 
SNURs  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
which  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  ef 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  imless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed  in  40  CFR  part  9. 
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The  infonnation  collection 
requirements  related  to  this  action  have 
already  been  approved  by  0MB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any  burden 
requiring  additional  OMB  approval.  If 
an  entity  were  to  submit  a  SNUN  to  the 
Agency,  the  annual  burden  is  estimated 
to  average  between  30  and  170  hours 
per  response.  This  burden  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
soiuces,  gather  and  maintain  the  data 
needed,  and  complete,  review,  and 
submit  the  required  significant  new  use 
notice. 

Send  any  comments  about  the 
accuracy  of  the  btirden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OP 
Regiilatory  Information  Division  (2137), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Please  remember  to  include 
the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  this  address. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866. 

List  of  Subiects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirement^. 

Dated:  October  22.  2001. 

William  H.  Sanders,  III 

Office  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  IS  U.S.C.  2604,  2607,  and 
2625(c). 

2.  Section  721.4589  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (a)(1), 
(a)(2)(i),  and  (b)(1). 

c.  By  removing  and  reserving 
paragraph  (a)(2)(ii). 


d.  By  removing  paragraphs  (a)(2)(iii), 
(a)(2)(iv).  and  (b)(3). 

f  721 .4589    Propanedioic  acid,  [(4- 
meltK>xyphenyl)inettiylena]-,  bis(1, 2,2,6,6- 
pentamttiyl-4-piperdlnyl)  astw  (9Ci). 

(a)  *     *     *  (1)  The  chemical 
substance  identified  as  propanedioic 
acid,  [(4-methoxyphenyl)methylene]-, 
bis(1.2,2,6,6-pentamethyl-4-piperdinyl) 
ester  (9CI)  (PMN  P-95-1411;  CAS  No. 
147783-69-5)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)»     *     * 

(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(ii)  [Reserved] 

(b)*     *     * 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 
•        *        *        •        * 

3.  Section  721.6175  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (a)(1), 
(a)(2)(i),  and  (b)(1). 

c.  By  adding  paragraphs  (a)(2)(ii), 
(a)(2)(iii),  and  (b)(3). 

§721.6175    2-Pip«rdinofM,1>dinMlhyK. 

(a)*     •     *  (1)  The  chemical 
substance  identified  as  2-Piperdinone, 
1,3-dimethyl-,  (PMN  P-97-520  and 
SNUN  00-397;  CAS  No.  1690-76-2)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)*     •     * 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(i),  (a)(3),  (b)  (concentration 
set  at  1.0  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f),  (g)(l)(i).  (g)(l)(iii), 
(g)(l)(iv),  (g)(l)(ix),  (g)(2)(i).  (g)(2)(v). 
and  (g)(5). 

(iiiT//it/ustria7,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (k)  (use  or 
processing  other  than:  in  enclosed 
systems  (such  as  hydrocarbon 
extraction,  polymer  synthesis,  wire 
enamel  resin);  electronic  industry 
cleaning  solvent;  and  other  precision 
industry  cleaning  (such  as  automobile 
manufacturing,  aerospace,  and  optics)), 
(o),  and  (q). 


(b)*     *     * 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  (d),  (e),  (f),  (g),  (h),  and  (i)  are 
applicable  to  manufactiu«rs,  importers, 
and  processors  of  this  substance. 
***** 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this 
substance. 

4.  Section  721.6176  is  amended  as 
follows: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (a)(1), 
(a)(2)(i).  and  (b)(1). 

c.  By  adding  paragraphs  (a)(2)(ii), 
(a)(2)(iii),  and  (b)(3). 

§721.6176    2-PipMtlinon«,13-dinMthyl-,. 

(a)  *     *     *  (1)  The  chemical 
substance  identified  as  2-Piperdinone, 
1.5-dimethyl-,  (PMN  P-97-521  and 
SNUN  00-398:  CAS  No.  86917-58-0)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)*     *     * 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(2)(i),  (a)(3),  (b)  (concentration 
set  at  1.0  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c),  (d),  (e)  (concentration  set  at 
1.0  percent),  (f),  (g)(l)(i),  (g)(l)(iii), 
(g)(l)(iv).  (g)(l){ix).  (g)(2)(i),  (g)(2)(v). 
and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (k).  (use  or 
processing  other  than:  in  enclosed 
systems  (such  as  hydrocarbon 
extraction,  polymer  synthesis,  wire 
enamel  resin);  electronic  industry 
cleaning  solvent;  and  other  precision 
industry  cleaning  (such  as  automobile 
manufacturing,  aerospace,  and  optics)), 
(o).  and  (q). 

(b)*     *     * 

(1)  Recordkeeping.  The  recordkeeping 
requirements  specified  in  §  721.125  (a), 
(b),  (c),  (d),  (e),  (f),  (g),  (h),  and  (i)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 
***** 

(3)  Determining  whether  a  specific  use 
is  subject  to  this  section.  The  provisions 
of  §  721.1725(b)(1)  apply  to  this 
substance.  . 

(FR  Doc.  01-27291  Filed  10-29-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agricultiue, 
Forest  Service,  intends  to  grant  to 
Weckworth  Manufacturing,  Inc.  of 
Wichita,  Kansas,  an  exclusive  license  to 
U.S.  Patent  No.  5.921.388,  "Quick 
Deplo)rment  Fire  Shelter,"  issued  on 
July  13, 1999.  Notice  of  Availability  of 
this  invention  for  licensing  was 
published  in  the  Federal  Register  on 
August  23,  1999. 

DATES:  Comments  must  tie  received  by 
November  29,  2001. 
ADDRESSES:  Send  comments  to:  Janet  I. 
Stockhausen,  USDA  Forest  Service,  One 
Gilford  Pinchot  Drive,  Madison, 
Wisconsin  53705-2398. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  I.  Stockhausen  of  the  USDA  Forest 
Service  at  the  Madison  address  given 
above;  telephone:  608-231-9502;  fax: 
608-231-9508;  or  e-mail: 
jstockhausen@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculttire.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Weckworth  Manufacturing. 
Inc.  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  prospective  exclusive 
license  may  be  granted  unless,  within 
thirty  (30)  days  from  the  date  of  this 
published  Notice,  the  Forest  Service 
receives  written  evidence  and  argument 


which  establishes  that  the  grant  of  the 
license  would  not  tie  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  01-27100  Filed  10-29-01;  8:45  am) 

BILUNG  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Intermountain  Region;  Utah, 
Idaho,  Nevada,  and  Wyoming 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspaper  that  will  be  used  by  all 
ranger  district,  forests,  and  the  Regional 
Office  of  the  Intermountain  Region  to 
publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  Part  215 
and  36  CFR  Part  217.  The  intended 
effect  of  this  action  is  to  inform 
interested  members  of  the  public  which 
newspaper  will  be  used  to  publish  legal 
notices  of  decisions,  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspaper  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  December  1,  2000.  The 
list  of  newspaper  will  remain  in  effect 
until  June  1.  2001,  when  another  notice 
will  be  published  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Schuster,  Regional  Appeals 
Manager,  Intermountain  Region,  324 
25th  Street,  Ogden,  UT  84401.  and 
Phone  (801)  625-5301. 

SUPPLEMENTARY  INFORMATION:  The 
administrative  appeal  procediues  36 
CFR  part  215  and  36  CFR  part  217.  of 
the  Forest  Service  require  publication  of 
legal  notice  in  a  newspaper  of  general 
circulation  of  all  decisions  subject  to 
appeal.  This  newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 


known  to  be  interested  and  affected  by 
a  specific  decision. 

The  legal  notice  is  to  identify:  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obtain  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  the  date 
the  appeal  period  begins  which  is  the 
day  following  publication  of  the  notice. 

The  timeh^me  for  appeal  shall  be 
.  based  on  the  date  of  publication  of  the 
notice  in  the  first  (principal)  newspaper 
listed  for  each  imit. 

The  newspaper  to  be  used  are  as 
follows: 

Regional  Forester,  Intermountain 
Region 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Idaho: 

The  Idaho  Statesman.  Boise.  Idaho. 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Nevada: 

The  Reno  Gazette-journal,  Reno, 
Nevada. 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Wyoming: 

Casper  Star-Tribune,  Casper, 
Wyoming. 

For  decisions  made  by  the  Regional 
Forester  affecting  National  Forests  in 
Utah:  * 

Salt  Lake  Tribune,  Salt  Lake  City, 
Utah. 

ff  the  decision  made  by  the  Regional 
Forester  affects  all  National  Forests  in 
the  Intermountain  Region,  it  will  appear 
in: 

Sak  Lake  Tribune,  Salt  Lake,  Utah. 

Ashley  National  Forest 

Ashley  Forest  Supervisors  decisions: 

Vernal  Express,  Vernal,  Utah. 

Vernal  District  Ranger  decisions: 

Vernal  Express,  Vernal,  Utah. 

Flaming  Gorge  District  Ranger  for 
decisions  affecting  Wyoming: 

Casper  Star  Tribune,  Casper, 
Wyoming. 

Flaming  Gorge  District  Ranger  for 
decisions  affecting  Utah: 

Vernal  Express,  Vernal,  Utah. 

Roosevelt  and  Duchesne  District 
Ranger  decisions: 

Uintah  Basin  Standard,  Roosevelt, 
Utah. 

Boiae  National  Forest 

Boise  Forest  Supervisor  decisions: 
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The  Idaho  Statesman:  Boise,  Idaho. 
Mountain  Home  District  Ranger 

decisions: 
The  Idaho  Statesman:  Boise,  Idaho. 
Idaho  City  District  Ranger  decisions: 
The  Idaho  Statesman,  Boise,  Idaho. 
Cascade  District  Ranger  decisions: 
The  Long  Valley  Advocate,  Cascade, 

Idaho. 
Lowman  District  Ranger  decisions: 
The  Idaho  World,  Garden  Valley, 

Idaho. 
Emmett  District  Ranger  decisions: 
The  Messenger- Index,  Emmett,  Idaho. 

Bridger-Teton  National  Forest 

Bridger-Teton  Forest  Supervisor 

decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 
Jackson  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 
Buffalo  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 
Big  Piney  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 
Pinedale  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 
Greys  River  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 
Kemmerer  District  Ranger  decisions: 
Casper  Star-Tribune,  Casper, 

Wyoming. 

Caribou-Targhee  National  Forest 

Caribou-Targhee  Forest  Supervisor 
decisions  for  the  Caribou  portion? 
Idaho  State  Journal,  Pocatello,  Idaho. 
Soda  Springs  District  Ranger 
decisions: 
Idaho  State  Journal,  Pocatello,  Idaho. 
Montpelier  District  Ranger  decisions: 
Idaho  State  Journal,  Pocatello,  Idaho. 
Westside  District  Ranger  decisions: 
Idaho  State  Journal,  Pocatello,  Idaho. 
Caribou-Taighee  Forest  Supervisor 
decisions  for  the  Targhee  Portion: 
The  Post  Register,  Idaho  Falls,  Idaho. 
Dubois  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 
Island  Park  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 
Ashton  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 
Palisades  District  Ranger  decisions: 
The  Post  Register.  Idaho  Falls,  Idaho. 
Teton  Basin  District  Ranger  decisions: 
The  Post  Register,  Idaho  Falls,  Idaho. 

Dixie  National  Forest 

Dixie  Forest  Supervisor  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 
Pine  Valley  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 


Cedar  City  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 
Powell  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 
Escalante  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 
Teasdale  District  Ranger  decisions: 
The  Daily  Spectrum,  St.  George,  Utah. 

Fishlake  National  Forest 

Fishlake  Forest  Supervisor  decisions: 
Richfield  Reaper,  Richfield,  Utah. 
Loa  District  Ranger  decisions: 
Richfield  Reaper,  Richfield,  Utah. 
Richfield  District  Ranger  decisions: 
Richfield  Reaper,  Richfield,  Utah. 
Beaver  District  Ranger  decision: 
Richfield  Reaper,  Beaver,  Utah. 
Fillmore  District  Ranger  decisions: 
Richfield  Reaper,  Fillmore,  Utah. 

Humboldt-Toiyabe  National  Forests 

Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Humboldt  portion: 

Elko  Daily  Free  Press,  Elko,  Nevada. 

Humboldt-Toiyabe  Forest  Supervisor 
decisions  for  the  Toiyabe  portion: 

Reno  Gazette- Journal,  Reno,  Nevada. 

Sierra  Ecosystem  Coordination  Center 
(SECO): 

Carson  District  Ranger  decisions: 

Mammoth  Times,  Mammoth  Lakes, 
California. 

Bridgeport  District  Ranger,  decisions: 

The  Review-Herald,  Mammoth  Lakes, 
California. 

Spring  Moimtain  National  Recreation 
Area  Ecosystem  (SMNRAE): 

Spring  Mountain  National  Recreation 
Area  District  Ranger  decisions: 

Las  Vegas  Review  Journal,  Las  Vegas, 
Nevada. 

Central  Nevada  Ecosystem  (CNECO): 

Austin  District  Ranger  decisions: 

Reno  Gazette-Journal,  Reno,  Nevada. 

Tonopah  District  Ranger  decisions: 

Tonopah  Times  Bonanza-Goldfield 
News,  Tonopah,  Nevada. 

Ely  District  Ranger  decisions: 

Ely  Daily  Times,  Ely,  Nevada. 

Northeast  Nevada  Ecosystem 
(NNECO): 

Mountain  City  District  Ranger 
decisions: 

Elko  Daily  Free  Press.  Elko,  Nevada. 

Ruby  Mountains  District  Ranger 
decisions: 

Elko  Daily  Free  Press,  Elko.  Nevada. 

Jarbidge  District  Ranger  decisions: 

Elko  Daily  Free  Press,  Elko,  Nevada. 

Santa  Rosa  District  Ranger  decisions: 

Humboldt  Sun,  Winnemucca,  Nevada. 

Manti-LaSal  National  Forest 

Manti-LaSal  Forest  Supervisor 
decisions: 
Sun  Advocate,  Price,  Utah. 
Sanpete  District  Ranger  decisions: 
The  Pyramid,  Mt.  Pleasant,  Utah. 


Ferron  District  Ranger  decisions: 
Emery  County  Progress,  Castle  Dale, 

Utah. 
Price  District  Ranger  decisions: 
Sun  Advocate,  Price,  Utah. 
Moab  District  Ranger  decisions: 
"fhe  Times  Independent,  Moab,  Utah. 
Monticello  District  Ranger  decisions: 
The  San  Juan  Record,  Monticello, 

Utah. 

Payette  National  Forest 

Payette  Forest  Supervisor  decisions: 
Idaho  Statesman,  Boise,  Idaho. 
Weiser  District  Ranger  decisions: 
Signal  American,  Weiser,  Idaho. 
Coimcil  District  Ranger  decisions: 
Council  Record,  Council,  Idaho. 
New  Meadows,  McCall,  and  Krassel 
District  Ranger  decisions: 
Star  News,  McCall,  Idaho. 

Salmon-Challis  National  Forests 

Salmon-Challis  Forest  Supervisor 
decisions  for  the  Salmon  portion: 

The  Recorder-Herald,  Salmon,  Idaho. 

Salmon-Challis  Forest  Supervisor 
decisions  for  the  Cballis  portion: 

The  Challis  Messenger,  Challis,  Idaho. 

North  Fork  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho. 

Leadore  District  Ranger  decisions: 

The  Recorder-Herald,  Salmon,  Idaho. 

Salmon/Cobalt  District  Ranger 
decisions: 

The  Recorder-Herald,  Salmon,  Idaho. 

Middle  Fork  District  Ranger 
decisions: 

The  Challis  Messenger,  Challis,  Idaho. 

Challis  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho. 

Yankee  Fork  District  Ranger 
decisions: 

The  Challis  Messenger,  Challis,  Idaho. 

Lost  River  District  Ranger  decisions: 

The  Challis  Messenger,  Challis,  Idaho. 

Sawtooth  National  Forest 

Sawtooth  Forest  Supervisor  decisions: 
The  Times  News,  Twin  Falls,  Idaho. 
Hurley  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 

Utah,  for  those  decisions  on  the  Burley 

District  involving  the  Raft  River  Unit. 
South  Idaho  ^vss,  Burley,  Idaho,  for 

decisions  issued  on  the  Idaho  portions 

of  the  Burley  District. 
Twin  Falls  District  Ranger  decisions: 
The  Times  News.  Twin  Falls,  Idaho. 
Ketchum  District  Ranger  decisions: 
Idaho  Mountain  Express,  Ketchum, 

Idaho. 
Sawtooth  National  Recreation  Area: 
Challis  Messenger,  Challis,  Idaho. 
Fairfield  District  Ranger  decisions: 
The  Times  News.  Twin  Falls.  Idaho. 

Uinta  National  Forest 

Uinta  Forest  Supervisor  decisions: 
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The  Daily  Herald,  Provo,  Utah. 

Pleasant  Grove  District  Ramger 
decisions: 

The  Daily  Herald,  Provo,  Utah. 

Heber  District  Ranger  decisions: 

The  Daily  Herald,  Provo,  Utah,  and 

Spanish  Fork  District  Ranger 
decisions: 

The  Daily  Herald,  Provo,  Utah. 

Wasatch-Cache  National  Forest 

Wasatch-Cache  Forest  Supervisor 

decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 

Utah. 
Salt  Lake  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 

Utah. 
Kamas  District  Ranger  decisions: 
Salt  Lake  Tribune,  Salt  Lake  City, 

Utah. 
Evanston  District  Ranger  decisions: 
Uintah  County  Herald,  Evanston, 

Wyoming. 
Mountain  View  District  Ranger 

decisions: 
Uintah  County  Herald,  Evanston, 

Wyoming. 
Ogden  District  Ranger  decisions: 
Ogden  Standard  Examiner,  Ogden, 

Utah. 
Logan  District  Ranger  decisions: 
Logan  Herald  Journal,  Logan,  Utah. 

Dated:  May  31,  2001. 
lack  A.  Blackwell, 

Regional  Forester. 

(FR  Doc.  01-27096  Filed  10-29-01;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tonto,  Prescott,  and  Coconino 
National  Forests 

agency:  Forest  Service,  USDA. 
ACnON:  Notice  of  intent  to  developing  a 
Comprehensive  River  Management  Plan 
for  the  Verde  Wild  and  Scenic  River. 

summary:  The  Tonto,  Prescott,  and 
Coconino  National  Forests  are  initiating 
the  development  of  a  Comprehensive 
River  Management  Plan  for  the  Verde 
Wild  and  Scenic  River.  A  portion  of  the 
Verde  River  was  adopted  into  the  Wild 
and  Scenic  River  System  by  act  of 
Congress  in  the  Arizona  Wilderness  Act 
(Pub.  L.  98-406)  on  August  28,  1984. 
The  Verde  Wild  and  Scenic  River  is 
a  40.4  mile  section  (14.5  miles  Scenic — 
upper  section  and  25.9  miles  Wild — 
lower  section)  of  the  Verde  River 
begiiming  near  an  area  known  as 
Beasley  Flat  (T.13N.,  R.5E.,  S.26)  and 
ending  at  the  mouth  of  Red  Creek 
(T.llN.,  R.6E.,  S.  11  Gila  and  Salt  River 


Base  Meridian).  The  land  area 
comprising  the  river  includes  reserved 
public  domain  inside  a  one-quarter  mile 
wide  corridor  on  both  sides  of  the 
centerline  of  the  Verde  River  between 
the  end  points  above. 
DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  by  December  28,  2001,  at  the 
address  listed  below. 
ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Tonto  National 
Forest,  ATTN:  Carl  Taylor,  2324  E. 
McDowell  Road,  Phoenix,  Arizona 
85006. 

Responsible  Official:  The  Forest 
Supervisors  for  the  Coconino,  Prescott, 
and  Tonto  National  Forests  will  be  the 
responsible  officials  and  will  decide  on 
the  elements  of  a  Comprehensive  River 
Management  Plan  for  the  Verde  Wild 
and  Scenic  River. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Taylor.  Tonto  National  Forest,  2324  E. 
McDowell  Road,  Phoenix,  Arizona 
85006.  (602)  225-5230. 
SUPPLEMENTARY  INFORMATION:  The  Verde 
Wild  and  Scenic  River  is  part  of  a  much 
larger  complex  watershed.  The  Wild 
and  Scenic  River  segment  itself  is  in  the 
lower  portions  of  the  watershed  and  can 
be  characterized  as  a  rich  riparian  and 
aquatic  zone  surroimded  by  Upper 
Sonoran  and  Sonoran  desert 
vegetation — desert  shrub  featuring 
pinyon  and  juniper  interspersed  with  a 
few  grasslands.  I  has  many  tributaries 
exhibiting  very  diverse  characteristics 
and  creating  many  broadly  diverse 
habitats. 

The  outstandingly  remarkable  values 
for  the  Verde  Wild  and  Scenic  River  are 
scenic,  fish  and  wildlife,  and  historic 
and  cultiiral.  Additionally,  although  not 
classified  as  outstandingly  remarkable 
values,  the  river  also  has  geologic  and 
recreational  values.  The  Comprehensive 
River  Management  Plan  will  focus  on 
protecting  the  river's  free-flowing 
conditions  and  water  quality  in  addition 
to  its  outstanding  remarkable  values. 

The  planning  process  involves  a 
number  of  steps  over  the  next  30 
months: 

A.  Publish  Proposed  Action  for  public 
review  by  the  end  of  January  2002. 

B.  Release  Draft  Comprehensive  River 
Management  Plan  and  enviroimiental 
document  for  public  review  by  the  end 
of  June  2003. 

C.  Publish  Final  Comprehensive  River 
Management  Plan  by  March  2004.  In 
addition  to  these  planning  steps,  the 
Forest  Service  will  also  be  providing  6- 
month  progress  reports  to  all  who 
express  an  interest  in  being  kept 
informed. 


Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered. 
Additionally,  pursuant  to  7  CFR  1.27(d). 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address. 

Dated:  October  24.  2001. 
Eleanor  S.  Towns, 
Regional  Forester. 

[FR  Doc.  01-27211  Filed  10-29-01;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMErfT  OF  COMMERCE 

Bureau  of  Export  Administration 

information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Information  System  Technical 
Advisory  Committee  (1ST AC)  will  meet 
on  November  14  &  15,  2001.  9  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Pennsylvania 
Avenue  and  Constitution  Avenue,  NW., 
Washington,  DC.  The  ISTAC  advises  the 
Office  of  the  Assistant  Secretary  for 
Export  Administration  on  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  information 
systems  equipment  and  technology. 

Agenda 

November  14 
Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Comments  or  presentations  from 
the  public. 

3.  Membership  coverage  of  Control 
List  Categories  3  (electronics),  4 
(computers),  and  5  (telecommunications 
and  information  security). 

4.  Intel  IA64  Roadmap. 
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5.  Applied  Micro  Devices  (AMD) 
Roadmap. 

6.  Ultra-Wide  Band  (UWB; 
technology. 

November  14-15 

Closed  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the    , 
public  may  present  oral  statements  to 
the  ISTAC.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
ISTAC  suggests  that  public  presentation 
materials  or  comments  be  forwarded 
before  the  meeting  to  the  address  listed 
below:  Ms.  Lee  Ann  Carpenter,  OSIES/ 
EA/BXA  MS:  3876.  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW..  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concxirrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  September  7, 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  this  Committee 


and  of  any  Subcommittees  thereof 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  {a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  this  Committee  is  available 
for  public  inspection  and  copjring  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020, 
Department  of  Commerce.  Washington. 
DC.  For  more  information  or  copies  of 
the  minutes  call  Lee  Ann  Carpenter, 
202-482-2583. 

Dated:  October  24.  2001. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

IFR  Doc.  01-27178  Filed  10-29-01;  8:45  am] 

BILLING  CODE  351(KrT-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportimity  to  request 
Administrative  Review  of  Antidimiping 
or  Countervailing  Duty  Order.  Finding, 
or  Suspended  Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2001)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidimiping  or 
coiontervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of 
November  2001.  interested  parties  may 
request  administrative  review  of  the 
following  orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
November  for  the  following  periods: 


Periods 


I  Antidumping  Duty  Proceedings 

Argentina:  Barbed  Wire  &  Bartjiess  Fencing  Wire  A-357-405  

Brazil:  Circular  Welded  Non-Alloy  Steel  Pipe  A-351-809 

Mexico:  Circular  Welded  Non-Alloy  Steel  Pipe  A-201-805  

Republic  of  Korea:  Circular  Welded  Non-Alloy  Steel  Pipe  A-580-809 

Taiwan:  Circular  WeMed  Non-Alloy  Steel  Pipe  A-583-814  

Collated  Roofing  Nails  A-583-826  

The  People's  Republic  of  China: 

Collated  Roofing  Nails  A-570-850  

Fresh  Garlic  A-570-831  

_  Paper  Clips  A-570-826  i 


1/1/00—10/31/01 
1/1/00—10/31/01 
1/1/00—10/31/01 
1/1/00— 10/31/01 
1/1/00— 10/31/01 
1/1/00—10/31/01 

1/1/00—10/31/01 
1/1/0O— 10/31/01 
1/1/00—10/31/01 


Countervailing  Duty  Proceedings 


None. 


Suspension  Agreements 


Mexico:  I 

Fresh  Tomatoes  A-201-820 


11/1/00—10/31/01 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidimiping 


finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 


producer  if  that  producer  also  exports 
merchandise  bom  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s}  the  request  is 
intended  to  cover. 
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Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration.  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  November  2001.  If  the 
Department  does  not  receive,  by  the  last 
day  of  November  2001 .  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  October  18.  2001. 
Holly  A.  Kuga, 

Senior  Office  Director.  Group  II.  Office  4. 
AD/CVD  Enforcement. 

[FR  Doc.  01-27296  Filed  10-26-01:  8:45  am) 

BIUJNG  CODE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministratkMi 

p.D.  091801C  ] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Hsh 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Issuance  of  modification  2  to 

permit  1067. 

summary:  NMFS  has  issued 
modification  2  to  permit  1067  to  the 
California  Department  of  Fish  and  Game 


(CDFG)  that  authorizes  takes  of 
Endangered  Species  Act-listed 
anadromous  fish  species  for  the  purpose 
of  scientific  research  and  enhancement, 
subject  to  certain  conditions  set  forth 
therein. 

ADDRESSES:  Copies  of  the  permits  may 
be  obtained  from  Protected  Resources 
Division,  NMFS,  777  Sonoma  Avenue, 
Room  325,  Santa  Rosa.  California 
95404-6528.  Phone:  (707)  575-6053. 
Fax:  (707)  578-3434. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Logan,  Protected  Resources 
Division.  NMFS,  Santa  Rosa,  California, 
(707)  575-6053,  e-mail: 
dan .  Iogan@noaa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
following  species  and  evolutionary 
significant  units  (ESUs)  are  covered  in 
this  notice: 

Coho  salmon  [Oncorhynchus  kisutch): 
Threatened,  naturally  produced  and 
artificially  propagated.  Central 
California  Coast  (CCC),  and  naturally 
produced  Southern  Oregon/Northern 
California  Coast  (SONCC). 

Permit  Modifications  Issued 

Notice  was  published  on  May  10. 
2001,  that  the  CDFG  applied  for  a 
modification  to  permit  1067  to  take 
threatened  CCC  coho  salmon,  in 
addition  to  previously  authorized  takes 
of  coho  salmon.  Modification  2  to 
Permit  1067  was  issued  on  August  31. 
2001,  authorizing  takes  of  adult  and 
juvenile,  threatened,  CCC  coho  salmon 
for  six  scientific  research  and 
enhancement  activities:  (1)  a  pilot  study 
to  examine  the  efficacy  of  a  captive 
broodstock  program  using  naturally- 
produced  coho  salmon,  (2)  develop 
indexes  of  abundance.  (3)  carcass 
counts.  (4)  redd  surveys.  (5)  acquisition 
of  tissue  and  scale  samples  for  genetic 
analysis;  and  (6)  habitat  quality 
evaluation. 

The  original  permit  authorized  the 
CDFG  to  capture,  handle,  take  tissues, 
and  release  up  to  16,500  juvenile  CCC 
coho  salmon,  and  to  take  tissue  samples 
from  up  to  1,000  adult  CCC  coho 
salmon.  Indirect  mortalities  associated 
with  the  CDFG  research  activities  were 
not  to  exceed  500  juvenile  CCC  coho 
salmon.  Modification  1  of  Permit  1067 
contained  only  minor  modifications  to 
permit  format  and  notification 
requirements,  however,  no  changes  in 
take  limits. 

For  Modification  2.  the  following 
changes  were  incorporated  into  the  take 
limits  for  the  Permit:  (1)  the  CDFG  is 
authorized  to  capture,  rear,  and  retain 
300  juvenile  CCC  coho  salmon  for  the 
purpose  of  developing  an  experimental 
captive  broodstock;  (2)  the  CDFG  is 


authorized  to  release  up  to  200,000 
ESA-listed  juvenile  CCC  coho  salmon 
derived  from  the  pilot  captive 
broodstock  program;  (3)  the  number  of 
adult  coho  salmon  carcasses  that  can  be 
collected  and  sampled  for  tissues  has 
been  increased  to  1,500  fish;  (4)  the 
number  of  indirect  mortalities 
associated  with  research  activities  has 
been  increased  to  700  juvenile  CCC 
coho  salmon:  and  (5)  the  expiration  date 
of  Permit  1067  has  been  extended  5 
years  until  June  30.  2007. 

The  issuance  of  the  permit 
modifications  and  the  new  permit  is 
based  on  a  finding  that  such  permits:  (1) 
were  applied  for  in  good  faith;  (2)  would 
not  operate  to  the  disadvantage  of  the 
listed  species  which  are  the  subject  of 
the  permits;  and  (3)  are  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  October  24.  2001. 

Margaret  Lorenz, 

Acting  Chief  Endangered  Species  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

(FR  Doc.  01-27.311  Filed  10-29-01;  8:45  ami 
BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  and  Man-Made  fiber  Textile 
Products  Produced  or  Manufactured  in 
Bulgaria 

October  24.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  30.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  2U4  uf  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Exet:utive  Order  11651  of  March  3.  1972,  as 
amended. 


54752 


Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001 /Notices 


The  current  limit  for  Category  442  is 
being  increased  for  swing,  reducing  the 
limit  for  Categories  410/624  to  account 
for  the  swing  being  applied  to  Category 
442.  I 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  66719,  published  on 
November  7,  2000. 


D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  24,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  27,  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  2001  and  extends  through 
December  31,  2001. 

Effective  on  October  30,  2001,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing:  I 


Category 


410/624 


442 


Adjusted  twelve-month 
limits 


3,129,249  square  me- 
ters of  which  not 
more  than  877,262 
square  meters  shaH 
be  in  Category  410. 

19,188  dozen. 


^The  fimits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  atter  Decemt)er 
31,2000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemalcing  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  01-27220  Filed  10-29-01;  8:45  am) 
nUJNOCOOC  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adfustment  of  Import  UmHs  for  Certain 
Cotton,  Wool,  Man-Made  FHmt,  Silk 
Blend  and  Ottier  Vegetable  Rber 
TextHes  and  Textile  Products 
Produced  or  Manufactured  In  Hong 
Kong 

October  24,  2001. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the^ 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  75674,  published  on 
December  4,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  24,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  28,  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 


vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Hong  Kong  and 
exported  during  the  twelve-month  period 
which  began  on  January  1.  2001  and  extends 
through  December  31,  2001. 

Effective  on  October  30,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
Nmiti 

Group  1 

200-227,  300-326, 

252,759,667  square 

360-363,  369(1)2, 

meters  equivalent. 

369pt.  3,  400-414, 

464,469pt.<,  600- 

629,  666,  669pt.5 

and  670,  as  a 

group. 

Group  II 

237,  239pt.«,331- 

909,825,220  square 

348,350-352, 

meters  equivalent. 

359(1)^359(2)8, 

359pt.9,  431,433- 

438,440-448, 

459pt. '0,631, 

633-652, 

659(1)", 

659(2)  '2, 

659pl.  '3,  and  443/ 

444/643;«44/843/ 

844(1),  as  a  group. 

Sublevels  In  Gnxjp  II 

359(1)  (coveralls. 

700,257  kilograms. 

overalls  and 

jumpsuits). 

659(1)  (coveralls. 

752.576  kilograms. 

overalls  and 

jumpsuits). 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2000. 

2  Category  369(1):  only  HTS  number 
6307.10.2005. 

3  Category  369pt.:  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090,  5701.90.1020, 
5701.90.2020,  5702.10.9020,  5702.39.2010, 
5702.49.1020,  5702.49.1080,  5702.59.1000. 
5702.99.1010,  5702.99.1090,  5705.00.2020, 
6406.10.7700  and  HTS  number  in  369(1). 

*  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010  and 

6406.10.9020. 

s  Category  669pt.:  all  HTS  numbers  except 
5601.10.2000,  5601.22.0090,  5607  49.3000, 
5607.50.4000  and  6406.10.9040. 

only     HTS     number 


only    HTS    numbers 

6103.49.8034,    6104.62.1020. 

6114.20.0048,    6114.20.0052. 

6203.42.2090,    6204.62.2010, 

6211.32.0025  and 


8  Category     239pt.: 
6209.20.5040  (diapers). 

^Category  359(1): 
6103.42.2025, 
6104.69.8010, 
6203.42.2010, 
6211.32.0010, 
6211.42.0010. 

8  Category 
6103.19.2030, 
6104.19.8040, 
6110.20.2030, 
6110.90.9046, 
6203.19.1030, 
6204.19.8040, 
6211.42.0070. 

"Category  359pt.:  all  HTS  numbers  except 
6406.99.1550  artd  HTS  numbers  in  359(1) 
and  359(2). 


359(2):  only 
6103.19.9030, 
6110.20.1022, 
6110.20.2035, 
6201.92.2010, 
6203.19.9030. 


HTS  numbers 
6104.12.0040, 
6110.20.1024, 
6110.90.9044, 
6202.92.2020. 
6204.12.0040. 


6211.32.0070 


and 
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'^Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,    6405.20.6060,    6405.20.6090, 
6406.99.1505  and  6406.99.1560. 
"Category"  659(1):    only    HTS    numbers 

6103.43.2020,    6103.43.2025, 

6103.49.8038.  6104.63,1020, 
6104.69.1000,  6104.69.8014, 
6114.30.3054,  6203.43.2010, 
6203.49.1010,  6203.49.1090, 
6204.69.1010,    6210.10.9010, 


6103.23.0055, 
6103.49.2000 
6104.63.1030, 
6114.30.3044, 
6203.43.2090, 
6204.63.1510, 
6211.33.0010. 
6211.43  0010. 
'2  Category 
6112.31.0010, 
6112.41.0020, 
6211.11.1010. 


6211.33.0017 


and 


659(2):    only    HTS    numbers 

6112.31.0020,    6112.41.0010, 

6112.41.0030,    6112.41.0040. 

6211.11.1020,     6211.12.1010 

and  6211.12.1020. 

13  Category  659pt.:  all  HTS  numbers  except 
6406.99.1510,  6406.99.1540  and  HTS  num- 
bers In  659(1)  and  659(2). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.01-27221  Filed  10-29-01;  8:45  am) 
BIUING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|u8tinent  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Hber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

October  24,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embaigoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 


The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift,  carryforward  and  the 
recrediting  of  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
see  65  FR  69911.  pubhshed  on 
November  21.  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  24.  2001. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Novernber  15.  2000.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  Tiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1.  2001  and  extends 
through  December  31.  2001. 

Effective  on  October  30.  2001 .  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 


Category 

Twelve-month  re- 
straint limit  ^ 

Levels  in  Group  1 

219 

12.167.650  square 

meters. 

313-02 

24.079.690  square 

meters. 

314-03 

72,895,964  square 

meters. 

317-0*/326-05/617 

32,687,988  square 

meters  of  which  not 

more  than  5,220,052 

square  meters  shaW 

be  in  Category  326- 
0. 
3,458.408  dozen  pairs. 

331/631  

334/335 

344,963  dozen. 

340^40 

2,208.129  dozen. 

341  

1.256,446  dozen. 

347/348 

2.512,951  dozen. 

351/651  

742,461  dozen. 

360 

1 ,875,823  numbers. 

361  

1,915,696  numbers. 

433 

13,223  dozen. 

445/446 

67.214  dozen. 

447 

20.661  dozen. 

448 

24.096  dozen. 

e04-A« 

1.029.418  kilograms. 

613«14/615 

29.092.809  square 

meters. 

6ia-o^ 


619/620 


Twelve-month  re- 
straint limit  ^ 


625/626/627/628/ 
629-0*. 

638/639 

641 

643 

645/646 

Group  II 

201.218.220,222- 
224,  226,  227, 
237,  239pt  9,  332, 
333.  352,  359- 
0'°,  362,  363, 
369-0",  400, 
410,414,431, 
434,  435,  436, 
438,  440,  442, 
444,  459pt.  'z, 
464,  469pt^3, 
603.  604-0'*, 
606,607,621, 
622,  624,  633, 
649,  652,  659- 
0^5  666,  669- 
O '«,  670-0  '^, 
831,833-836, 
838,  840,  842- 
846,  850-852,  858 
and  859pt. '«,  as  a 
group. 

Subgroup  in  Group  II 


4,781 ,490  square  me- 
ters. 

12,429.273  square 
meters. 

28.816,191  square 
meters. 

1.980,060  dozen. 

3,355,774  dozen. 

444,057  numbers. 

1,158,288  dozen. 

146,249,008  square 
n>eters  equivalent. 


400,410,414.431, 

3,308,326  square  me- 

434, 435,  436, 

ters  equivalent. 

438.  440,  442, 

444,  459pt ,  464 

and  469pt.,  as  a 

group 

• 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Oecemt)er 
31,2000. 

all  HTS  numt)ers  except 
5208.524035  and 


all  KTS  numt)ers  except 

all  HTS  numbers  except 

all  HTS  numbers  except 
5209.590015  and 

only     HTS     number 


2  Category  313-0: 
5208  52.3035, 
5209.51.6032. 

'Category  314-0: 
5209.51.6015. 

<  Category  317-0: 
5208.59.2085 

5  Category  326-0: 
5208.59.2015, 
5211.59.0015. 

6  Category     604-A: 
5509.32  0000. 

^Category  618-0:  all  HTS  numbers  except 
5408.24.9010  and  5408  24  9040 

8  Category  625/626/627/628,  Category  629- 
O:  all  HTS  numbers  except  5408.34  9085  and 
5516.24.0085 

*  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

'° Category  359-0:  all  HTS  numbers  except 
6103.42.2025,  6103.498034.  6104621020. 
6104.69.8010,  6114  20  0048,  6114  20  0052. 
6203.42.2010,  620342.2090,  6204.622010, 
6211.32.0010,  621132  0025  and 

6211.42  0010  (Category  359-C), 

6112.39.0010,  6112.49.0010,  6211  11  8010. 
621111.8020,  6211  12.8010  and 

621112  8020  (Category  359-S)  and 
6406.99.1550  (Category  359pt.). 
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^^  Category  369-0:  all  HTS  numbers  except 
6307.10.^)05  (Category  369-S); 

5601.10.1000,  5601.21.0090,  5701.90.1020, 
5701.90.2020,  5702.10.9020,  5702.39.2010, 
5702.49.1020,  5702.49.1080,  5702.59.1000. 
5702.99.1010,  5702.99.1090,  5705.00.2020 
and  6406.10.7700  (Category  369pt.). 

'2 Category  459pt..  aN  HTS  numbers  except 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

^^Category  469pt.:  all  HTS  numt>ers  except 
5601.29.0020.  5603.94.1010  and 

6406.10.9020. 

^*  Category  604-O:  all  HTS  numtwrs  except 
5509.32.0000  (Cat^ry  604~A). 

's  Category  659-0:  all  HTS  numt)ers  except 
6103.23.0055,  6103.43.2020,  6103.43.2025. 
6103.49.2000.  6103.49.8038,  6104.63.1020. 
6104.63.1030.  6104.69.1000.  6104.69.8014. 
6114.30.3044.  6114.30  3054,  6203.43.2010. 
6203.43.2090.  6203.49  1010,  6203.49.1090. 
6204.63.1510.  6204.69.1010,  6210.10.9010. 
6211.33.0010.  6211.33.0017,  6211.43.0010 
(Category  659-C):  6112.31.0010. 

6112.31.0020.  6112.41.0010.  6112.41.0020. 
6112.41.0030.  6112.41.0040.  6211.11.1010, 
6211.11.1020,  6211.12.1010,  6211.12.1020 
(Category  659-S):  6406.99.1510  and 
6406.99.1540  (Cateoory  659pt.). 

^*  Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020.  6305  33.0010, 
6305.33.0020,  6305.39.0000  (Category  669- 
P);  5601.10.2000,  5601.22.0090, 

5607.49.3000.  5607.50.4000  and 

6406.10.9040  (Category  669pt.). 

^^  Category  670-0:  all  HTS  numbers  ex- 
cept 4202.12.8030,  4202.12.8070. 
4202.92.3020,  4202  92  3031,  4202.92.9026 
and  6307.90.9907  (Category  670-L). 

'*  Category  859pt.:  only  HTS  numbers 
6115.19.8040.  6117.10.6020,  6212.10.5030, 
6212.10.9040,  6212.200030,  6212.300030, 
6212.90.0090,  6214  10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.01-27219  Filed  10-29-01;  8:45  am] 
■UJN6  CODE  aSIO-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdfustnMfit  of  Import  Umlts  for  Certain 
Cotton  and  Man-Mada  FHmt  Textile 
Producta  Produced  or  Manufactured  in 


October  24,  2001.  I 

AfiENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  30.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 


Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPI.EMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Clategories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  66972.  published  on 
November  8.  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  24.  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2,  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
January  1.  2001  and  extends  throu^ 
E)ecember  31,2001. 

Effective  on  October  30,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Nepal: 


Category 

Adjusted  twelve-montti 
limits 

341 

369-82  

641  

909,077  dozen. 
8,698,466  numt>ers. 
1 ,073,735  kilograms. 
440,931  dozen. 

only     HTS     number 


*The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Decemt)er 
31,2000. 

2  Category     369-S: 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  01-27222  Filed  10-29-01;  8:45  am) 

BNJJNG  CODE  351 0-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  Limlta  for  Certain 
Cotton  and  Man-Made  FttMr  Textile 
Producta  Produced  or  Manufactured  in 
Pakiatan 

October  24.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  66972,  published  on 
November  8,  2000. 

D.  Michael  Hutdiinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  24,  2001. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
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20229. 

Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2.  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  lanuary  1,  2001  and  extends  through 
December  31,  2001. 

Effective  on  October  30.  2001.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clotiiing: 


Category 

Ac^usted  twelve-month 

limit  1 

Specific  limits 

314 

9.103.492  square  me- 

ters. 

347/348 

1.245.231  dozen. 

625/626/627/628/629 

109.427.527  square 

meters  of  which  not 

more  ttnan 

54,992,485  square 

meters  shall  be  in 

Category  625;  not 

more  than 

54,992,485  square 

meters  shall  be  in 

Category  626;  not 

more  than 

54,992,485  square 

meters  shall  be  in 

Category  627;  not 

more  than 

11,377,756  square 

meters  shall  be  in 

Category  628;  and 

not  more  ttian 

54,992.485  square 

meters  shall  be  In 

Category  629. 

647/648 

1.067.545  dozen. 

^The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31.2000. 

The  Committee  for  the  Implementation  oi 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.01-27223  Filed  10-29-01: 8:45  am) 
BNJJNO  CODE  361(M>n-« 


COMMITTEE  FOR  THE 
IMPLEMENTATlOri  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Producta  Produced  or  Manufactured  in 
Sri  Lanka 

October  24.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  the  undoing  of  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
ntmibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  69503,  published  on 
November  17,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  24,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  13,  2000,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 


exported  during  the  twelve-month  period 
which  began  on  )anuary  1,  2001  and  extends 
through  December  31,  2001. 

Effective  on  November  5,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


.  Category 

Adjusted  twehre-month 
limit' 

237 

351/651  

352^52 

372.808  dozen. 
536.582  dozen 
2,139,052  dozen. 

^Tlie  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,2000, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  01-27217  Filed  10-29-01;  8:45  a.m. 

BNXMOCOOE  3810-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  import  Umita  for  Certain 
Cotton  and  Man-Made  Rber  Textiles 
and  Textile  Producta  Produced  or 
Manufactured  in  TaNran 

October  24,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Speciahst, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embai^oes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  MFORMATKM: 

Autliority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift  and  the  partial  undoing  of 
special  shift. 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  66  FR  11003,  published  on  February 
21.2001. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements  , 

October  24.  2001.  " 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  15,  2001,  by  the 
Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2001  and  extends 
through  December  31.  2001. 

Effective  on  November  5,  2001 .  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Category 


Sut)tevels  in  Group  II 

331  

347/348 


631  

647/648 


Twelve-montti  limit ' 


518,828  dozen  pairs. 

1,371 ,787  dozen  of 
which  not  more  ttian 
1.167,336  dozen 
shall  be  in  Cat- 
egories 347-W/348- 

5,549,141  dozen  pairs. 

5,473,212  dozen  of 
whicti  not  more  than 
5,210,035  dozen 
shall  be  in  Cat- 
egories 647-W/648- 
W3. 


Category 

Twelve-month  limit ' 

Within  Group  II  Sub- 

« 

group 

350/650 

149,222  dozen. 

351  

337,868  dozen. 

651  

522,731  dozen. 

^The  limits 
count  for  any 
31,2000. 

2  Category 
6203  19.1020, 

6203  22  3030, 
6203.42  4015, 
6203.424045, 
6203.498020, 
6211.20.3810 
348-W:  only 
6204.19.8030, 
6204.29  4034, 
6204.62  4010, 

6204  62.4040, 
6204.62  4065, 
6210.50.9060, 
6211.42.0030 

3  Category 
6203.23.0060, 
6203.29.2035, 
6203.43.4010, 

6203  43  4040, 
6203.49.2030, 
6203.49.8030, 
6211.20.3820 
648-W:  only 
6204.23.0045, 

6204  29  4038, 
6204.63.3510, 
6204  63.3540, 
6204  69.2540, 
6204.69.9030, 
6211.20.6820, 
6217.90.9060 


have  not  been  adjusted  to  ac- 
imports  exported  after  December 


347-W:     only     HTS 

6203.19.9020,    6203 

6203.42.4005, 

6203.42.4025, 

6203.42.4050, 

6210.40.9033, 

and    6211.32.0040 

HTS    numbers    6204 

6204.22.3040, 

6204.62.3000, 

6204.62.4020, 

6204  62.4050, 

6204.69.6010, 

6211.20.1550, 
and  6217.90.9050. 
647-W:    only    HTS 

6203.23.0070,    6203 

6203.43.2500, 

6203.43.4020, 

6203  491500, 

6203.49.2045. 

6210.40.5030. 
and    6211.33.0030; 
HTS    numbers    6204 

6204.29.2020, 
6204.63.2000, 

6204  63.3530, 
6204  69.2510, 
6204.69.2560, 
6210.50.5035, 


6203 
6203 
6203 
6211 


6204 
6204 
6204 
6204 
6204 
6211 


6203 
6203 
6203 
6203 
6211 


6204 
6204 
6204 
6204 
6204 
6211 


6211.43.0040 


numtiers 
22.3020, 
42.4010, 
42.4035, 
42.4060, 
20.1520, 
Category 
12.0030, 
22.3050, 
62  4005, 
62.4030, 
62.4055, 
69.9010, 
20.6810, 

numbers 
29.2030, 
43.3500, 
.43.4030. 
49.2015, 
49.2060, 
.20.1525, 
Category 
.23.0040, 
29.2025, 
63.3000, 
63.3532, 
69.2530, 
69.6030, 
20.1555, 
and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-27218  Filed  10-29-01;  8:45  am] 

BNJJNQ  CODE  3910-OR-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Notice  of  revised  Non-Foreign 
Overseas  Per  Diem  Rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  221.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Nimiber  221  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  November  1,  2001. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Nimiber  220. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
txavel  office.  The  text  of  the  Bulletin 
follows: 

■tLLMG  COM  SOin-0»-M 
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Maximtim  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  enployees. 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

THE  ONLY  CHANGES  IN  CIVILIAN  BULLETIN  221  UPDATES  RATES  FOR  COLD  BAY,  ALASKA, 
GUAM,  AND  SAIPAN,  NORTHERN  MARIANNA  ISLANDS. 


ALASKA 

ANCHORAGE  [ INCL  NAV  RES] 
05/01  -  09/15 
09/16  -  04/30 

BARROW 

BETHEL 

CLEAR  AB 

COLD  BAY 

COLDFOOT 

COPPER  CENTER 

CORDOVA 

CRAIG 

05/01  -  08/31 
09/01  -  04/30 

DEADHORSE 

DELTA  JUNCTION 

DENALI  NATIONAL  PARK 
06/01  -  08/31 
09/01  -  05/31 

DILLINGHAM 

DUTCH  HARBOR- UNALASKA 

EARECKSON  AIR  STATION 

EIELSON  AFB 

05/01  -  09/15 
09/16  -  04/30 

ELMENDORF  AFB 

05/01  -  09/15 
.09/16  -  04/30 

FAIRBANKS 

05/01  -  09/15 
09/16  -  04/30 

FT.  GREELY 

FT.  RICHARDSON 

05/01  -  09/15 
09/16  -  04/30 

FT.  WAINWRIGHT 

05/01  -  09/15 
09/16  -  04/30 

GLENNALLEN 

05/01  -  09/30 
10/01  -  04/30 

HEALY 

06/01  -  08/31 
09/01  -  05/31 

HOMER 

05/15  -  09/15 
09/16  -  05/14 


161 

65 

226 

09/01/2001 

89 

57 

146 

09/01/2001 

140 

75 

215 

05/01/2000 

90 

63 

153 

09/01/2001 

80 

55 

135 

09/01/2001 

153 

60 

213 

11/01/2001 

135 

71 

206 

10/01/1999 

85 

49 

134 

09/01/2001 

80 

72 

152 

03/01/2000 

90 

65 

155 

09/01/2001 

77 

64 

141 

09/01/2001 

80 

67 

147 

03/01/1999 

79 

50 

129 

09/01/2001 

125 

66 

191 

09/01/2001 

90 

63 

153 

09/01/2001 

95 

60 

155 

09/01/2001 

110 

67 

177 

09/01/2001 

80 

55 

135 

09/01/2001 

149 

66 

215 

09/01/2001 

75 

58 

133 

09/01/2001 

161 

65 

226 

09/01/2001 

89 

57 

146 

09/01/2001 

149 

66 

215 

09/01/2001 

75 

58 

133 

09/01/2001 

79 

50 

129 

09/01/2001 

161 

65 

226 

09/01/2001 

89 

57 

146 

09/01/2001 

149 

66 

215 

09/01/2001 

75 

58 

133 

09/01/2001 

137 

61 

198 

09/01/2001 

89 

56 

145 

09/01/2001 

125 

66 

191 

09/01/2001 

90 

63 

153 

09/01/2001 

119 

67 

186 

09/01/2001 

79 

63 

142 

09/01/2001 
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Maximxim  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

JUNEAU 

109 

65 

174 

09/01/2001 

KAKTOVIK 

165' 

75 

240 

01/01/2000 

KAVIK  CAMP 

125 

69 

194 

03/01/1999 

KENAI-SOLDC 

>TNA 

04/01  - 

10/31 

131 

69 

200 

09/01/2001 

11/01  - 

03/31 

86 

65 

151 

09/01/2001 

KENNicorr 

159 

71 

230 

09/01/2001 

KETCHIKAN 

98 

64 

162 

09/01/2001 

KING  SALM0^ 

I 

05/01  - 

10/01 

160 

80 

240 

09/01/2001 

10/02  - 

04/30 

95 

73 

168 

09/01/2001 

KLAWOCK 

05/01  - 

08/31 

90 

65 

155 

09/01/2001 

09/01  - 

04/30 

77 

64 

141 

09/01/2001 

KODIAK 

99 

70 

169 

09/01/2001 

KOTZEBUE 

09/01  - 

04/30 

95 

62 

157 

10/01/2001 

05/01  - 

08/31 

137 

69 

206 

09/01/2001 

KULIS  AGS 

05/01  - 

09/15 

161 

65 

226 

09/01/2001 

09/16  - 

04/30 

89 

57 

146 

09/01/2001 

MCCARTHY 

159 

71 

230 

09/01/2001 

.  METLAKATLA 

05/30  - 

10/01 

98 

56 

154 

09/01/2001 

10/02  - 

06/01 

78 

54 

132 

09/01/2001 

MURPHY  DOMl 

J 

05/01  - 

09/15 

149 

66 

215 

09/01/2001 

09/16  - 

04/30 

75 

58 

133 

09/01/2001 

NOME 

89 

64 

153 

09/01/2001 

NUIQSUT 

175 

53 

228 

09/01/2001 

POINT  HOPE 

130 

70 

200 

03/01/1999 

POINT  LAY 

105 

67 

172 

03/01/1999 

PRUDHOE  BATi 

r 

80 

67 

147 

03/01/1999 

SEWARD 

05/31  - 

09/30 

119 

66 

185 

09/01/2001 

10/01  - 

05/30 

74 

61 

135 

09/01/2001 

SITKA-MT.  E 

JDGECOMBE 

05/16  - 

09/16 

139 

73 

212 

01/01/2000 

09/17  - 

05/15 

129 

72 

201 

01/01/2000 

SKAGWAY 

98 

64 

162 

09/01/2001 

SPRUCE  CAP! 

I 

99 

70 

169 

09/01/2001 

TANANA 

89 

64 

153 

09/01/2001 

UMIAT 

172 

78 

250 

09/01/2001 

VALDEZ 

05/01  - 

^   10/01 

109 

69 

178 

09/01/2001 

10/02  - 

•  04/30 

99 

68 

167 

09/01/2001 

WAINWRIGHT 

124 

51 

175 

09/01/2001 

WASILLA 

95 

60 

155 

01/01/2000 

VIEMiGELL 

98 

64 

162 

09/01/2001 

YAKUTAT 

110 

68 

178 

03/01/1999 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Coranonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  enployees . 


MAXIMUM 

• 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

[OTHER] 

80 

55 

135 

09/01/2001 

AMERICAN  SAMOA 

AMERICAN  SAMOA 

85 

67 

152 

03/01/2000 

GUAM 

GUAM  (INCL  ALL  MIL  INSTAL) 

135 

69 

204 

li/01/2001 

HAWAII 

CAMP  H  M  SMITH 

112 

65 

177 

06/01/2000 

EASTPAC  NAVAL  COMP  TELE  AREA 

112 

65 

177 

06/01/2000 

FT.  DERUSSEY 

112 

65 

177 

06/01/2000 

FT.  SHAFTER 

112 

65 

177 

06/01/2000 

HICKAM  AFB 

112 

65 

177 

06/01/2000 

HONOLULU  (INCL  NAV  &  MC  RES 

::tr) 

112 

65 

177 

06/01/2000 

ISLE  OF  HAWAII:  HILO 

84 

58 

142 

05/01/2000 

ISLE  OF  HAWAII:  OTHER 

89 

54 

143 

05/01/2000 

ISLE  OF  KAUAI 

05/01  -  11/30 

143 

69 

212 

06/01/2000 

12/01  -  04/30 

176 

73 

249 

06/01/2000 

ISLE  OF  KURE 

65 

41 

106 

05/01/1999 

ISLE  OF  MAUI 

143 

72 

215 

05/01/2000 

ISLE  OF  OAHU 

112 

65 

177 

06/01/2000 

KEKAHA  PACIFIC  MISSILE 

RANGE 

FAC 

05/01  -  11/30 

143 

69 

212 

06/01/2000 

12/01  -  04/30 

176 

73 

249 

06/01/2000 

KILAUEA  MILITARY  CAMP 

84 

58 

142 

05/01/2000 

LUALUALEI  NAVAL  MAGAZINE 

112 

65 

177 

06/01/2000 

MCB  HAWAII 

112 

65 

177 

06/01/2000 

NAS  BARBERS  POINT 

112 

65 

177 

06/01/2000 

PEARL  HARBOR  [INCL  ALL 

MILITARY] 

112 

65 

177 

06/01/2000 

SCHOFIELD  BARRACKS 

112 

65 

177 

06/01/2000 

WHEELER  ARMY  AIRFIELD 

112 

65 

177 

06/01/2000 

[OTHER] 

72 

61 

133 

01/01/2000 

JOHNSTON  ATOLL 

JOHNSTON  ATOLL 

13 

16 

29 

12/01/2000' 

MIDWAY  ISLANDS 

MIDWAY  ISLANDS  [INCL  ALL  MILITAR 

150 

47 

197 

02/01/2000 

NORTHERN  MARIANA  ISLANDS 

ROTA 

149 

72 

221 

04/01/2000 

SAIPAN 

150 

88 

238 

11/01/2001 

'  [OTHER] 

55 

72 

127 

04/01/2000 

PUERTO  RICO 

BAYAMON 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

.  12/24  -  04/10 

195 

75 

270 

01/01/2000 

CAROLINA 

04/11  -  12/23 

155 

71 

226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 

FAJARDO  [INCL  CEIBA  &  LUQUILLO] 

82 

54 

136 

01/01/2000 

FT.  BUCHANAN  [INCL  GSA 

SVC  CTR, 

04/11  -  12/23 

155 

71 

•  226 

01/01/2000 

12/24  -  04/10 

195 

75 

270 

01/01/2000 
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M2uciinuni  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

HUMACAO 

LUIS  MUNOZ  MARIN  lAP  AGS 

04/11  -  12/23 

12/24  -  04/10 
MAYAGUEZ 
PONCE 

ROOSEVELT  RDS  &  NAV  STA 
SABANA  SECA  [INCL  ALL  MILITARY] 

04/11  -  12/23 

12/24  -  04/10 
SAN  JUAN  &  NAV  RES  STA 

04/11  -  12/23 

12/24  -  04/10 
[OTHER] 
VIRGIN  ISLANDS  (U.S.) 
ST.  CROIX 

04/15  -  12/14 

12/15  -  04/14 
ST.  JOHN 

04/15  -  12/14 

12/15  -  04/14 
ST.  THOMAS 

04/15  -  12/14 

12/15  -  04/14 
WAKE  ISLAND 

WAKE  ISLAND 


82 

54 

136 

01/01/2000 

155 

71 

226 

01/01/2000 

195 

75 

270 

01/01/2000 

85 

59 

144 

01/01/2000 

96 

69 

165 

01/01/2000 

82 

54 

136 

01/01/2000 

155 

71 

226 

01/01/2000 

195 

75 

270 

01/01/2000 

155 

71 

226 

01/01/2000 

195 

75 

270 

01/01/2000 

62 

57 

119 

01/01/2000 

93 

72 

165 

01/01/2000 

129 

76 

205 

01/01/2000 

219 

84 

303 

01/01/2000 

382 

100 

482 

01/01/2000 

163 

73 

236 

01/01/2000 

288 

86 

374 

01/01/2000 

60 

32 

92 

09/01/1998 

IFR  Doc.  01-27183  Filed  10-29-01;  8:45  am] 
BHJJNG  COM  SOOI-Ot-C 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corpe  of 
Engineers 

Inland  Waterways  Users  Board; 
Meeting 

AGENCY:  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 

summary:  In  Accordance  with  10  (a)  (2) 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  (92—463),  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  November  30,  2001,  in 
Dania.  Florida,  Sheraton  Fort 
Lauderdale  Airport  Hotel  (near  to  theTt. 
Lauderdale-Hollywood  International 
Airport),  1825  Griffin  Road,  (Tel.  (954) 
920-3500).  Registration  will  begin  at 
7:30  am  and  the  meeting  is  scheduled  to 
adjourn  at  1  pm.  The  meeting  is  open 


to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-PD, 
441  G  Street,  NW,  Washington,  DC 
20314-1000:  Ph:  202-781-4559. 

SUPPLEMENTARY  INFORMATKXI:  None. 

Luz  D.  Ortiz, 

Anny  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-27317  Filed  10-29-01;  8:45  am) 

BHJJNQ  CODE  3710-U-M 


DEPARTMENT  OF  EDUCATION 

(CFDA  No.:  84.1 28G] 

Migrant  and  Seasonal  Farmworkers 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2002 

Purpose  of  Program :  To  provide 
grants  for  vocational  rehabiUtation 
services  to  individuals  with  disabilities 
who  are  migrant  or  seasonal 
farmworkers,  (individuals  who  have 
been  determined  in  accordance  with 
rules  prescribed  by  the  Secretary  of 
Labor),  and  to  the  family  members  who 
are  residing  with  those  individuals 
(whether  or  not  those  family  members 
are  individuals  with  disabilities). 

Eligible  Applicants:  State  designated 
agencies;  nonprofit  agencies  working  in 
collaboration  with  a  State  agency;  and 
local  agencies  working  in  collaboration 
with  a  State  agency. 

Applications  Available:  November  5, 
2001. 
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Deadline  for  Transmittal  of 
Applications:  February  5,  2002. 

Deadline  for  Intergovernmental 
Review:  April  6,  2002. 

Estimated  Available  Funds:  $639,498. 

Estimated  Range  of  Awards: 
$150,000— «170,000. 

Estimated  Average  Size  of  Awards: 
$165,000. 

Estimated  Number  of  Awards:  4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priorities 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
priority: 

Applications  for  projects  that  provide 
vocational  rehabilitation  services 
including,  but  not  limited  to,  vocational 
skills  development,  job  placement,  job 
training,  occupational  skills  training 
programs,  cultural  awareness,  language 
skills  development,  life  skills  (e.g., 
health,  education,  socialization), 
English  as  a  Second  Language, 
dissemination  of  employment 
information,  and  training  workshops. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
priority  a  competitive  or  absolute 
preferences  over  other  applications. 

Competitive  Preference  Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  in  the 
notice  of  final  competitive  preference 
for  this  program,  published  in  the 
Federal  Re^ster  on  November  22,  2000 
(65  FR  70408).  Under  34  CFR 
75.105(c)(2)(i)  we  award  up  to  an 
additional  10  points  to  an  application, 
depending  on  the  extent  to  which  the 
application  includes  effective  strategies 
for  employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  as  project -employees  in 
projects  awarded  imder  this  program.  In 
determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities. 

The  maximum  score  imder  the 
selection  criteria  for  this  program  is  100 


points;  however,  we  will  abo  use  the 
competitive  preference  so  that  up  to  an 
additional  10  points  may  be  earned  by 
an  applicant  for  a  total  possible  score  of 
110  points. 

For  Applications  Contact 

Education  Publications  Center  (ED 
Pubs),  P.O.  Box  1398,  Jessup,  MD 
20794-1398.  Telephone  (toll  free):  1- 
877-433-7827.  FAX:  (301)  470-1244.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  you  may  call  (toll 
free):  1-877-576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs",  be  sure  to  identify  this 
competition  as  follows:  CFDA  niunber 
84.128G. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-80O-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Chambers,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3322,  Switzer  Building, 
Washington,  DC  20202-2647. 
Telephone  (202)  205-8435.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Doctunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 


Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at: 

http://www.access.gpo.gov/nara/index.html. 
Program  Authority:  29  U.S.C.  774. 

Dated:  October  25.  2001. 
Robert  H.  Pasternack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Senrices. 

(FR  Doc.  01-27265  Filed  10-2&-01;  8:45  am] 

BUJNQ  CODE  40eO-01-P 


DEPAfTTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferation;  Propoeed 
Subsequent  Arrangement 

agency:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  is  being  issued 
under  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  imder  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  Concerning  Civil 
Uses  of  Atomic  Energy. 

This  subsequent  arrangement 
concerns  the  retransfer  of  eighteen  36' 
element  fuel  bimdles  and  twelve  18- 
element  fuel  bundles,  totaling  55,000 
grams  uraniiun  (19.75  percent  enriched 
U-235),  from  the  AECL  Chalk  River 
Laboratories,  Chalk  River,  Ontario, 
Canada,  to  the  Korea  Atomic  Energy 
Research  Institute  (KAERI)  Hanaro 
Reactor  Center.  The  material,  which  is 
ciurently  located  Chalk  River.  Ontario, 
will  be  used  by  KAERI  for  additional 
fueling  for  the  Hanaro  Reactor  Center. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  po  sooner  than  fifteen  days 
after  the  publication  of  this  notice. 

Dated:  October  24.  2001. 
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For  the  National  Nuclear  Security 
Administration. 
Truha  Dedik, 

Director,  Office  of  Nonprolifention  Policy. 
[FR  Doc.  01-27233  Filed  10-29-01;  8:45  am) 

BRXMO  COOe  64SO-01-P 


DEPARTMEKT  OF  ENERGY 
[DocfcM  No.  EA-167-B] 

Application  to  Export  Eiectric  Energy; 
PG&E  Energy  Trading— Power,  LP. 

AGENCY:  Office  of  Fossil  Energy,  DOE 
ACTION:  Notice  of  application. 

summary:  PG&E  Energy  Trading- 
Power.  L.P.  ("PGET-Power")  has 
applied  for  renewal  of  its  authority  to 
transmit  electric  energy  from  the  United 
States  to  Mexico  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  29,  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue   . 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  February  25,  1998,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  authorized  PGET-Power 
to  transmit  electric  energy  from  the 
United  States  to  Mexico  using  the 
international  electric  transmission 
facilities  of  San  Diego  Gas  &  Electric 
Company,  El  Paso  Electric  Company, 
Central  Power  and  Light  Company,  and 
Comision  Federal  de  Electricidad,  the 
national  electric  utility  of  Mexico.  That 
two-year  authorization  was  renewed  on 
February  25,  2000,  in  Docket  EA-167-A 
and  will  expire  on  February  23,  2002. 
On  October  1,  2001,  PGET-Power  filed 
an  application  with  FE  for  renewal  of 
this  export  authority  and  requested  that 
the  order  be  issued  for  a  2-year  term. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 


intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  sections  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  PG&E  Energy 
Trading — Power,  L.P.  application  to 
export  electric  energy  to  Mexico  should 
be  clearly  marked  with  Docket  EA-167- 
B.  Additional  copies  are  to  be  filed 
directly  with  Christopher  A.  Wilson, 
Assistant  General  Coimsel,  PG&E  Energy 
Trading— Power,  L.P.,  7500  Old 
Georgetown  Rd.,  Suite  1300,  Bethesda, 
MD  20914-6161  and  Ms.  Sarah 
Barpoulis,  Senior  Vice  President,  PG&E 
Energy  Trading— Power,  L.P.,  7500  Old 
Georgetown  Rd.,  Suite  1300,  Bethesda, 
MD  20814-6161. 

DOE  notes  that  the  circumstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Order  EA-179. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
docimientation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-167 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copjring  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  homepage  at  bttp:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  homepage,  select 
"Electricity  Regulation",  then  "Pending 
Proceedings"  from  the  options  menus. 

Issued  in  Washington,  DC,  on  October  24. 
2001. 

Anthony  (.  Como, 

Deputy  Director.  Electric  Power  Regulation, 
Office  of  Coal  8-  Power  Import/Export,  Office 
of  Coal  6r  Power  Systems,  Office  of  Fossil 
Energy. 
|FR  Doc.  01-27231  Filed  10-30-01:  8:45  am) 

BILUNG  CODE  6«Sfr-01-P 


DEPARTMEffr  OF  ENERGY 

Solicitation  for  Expressiona  of  Intaraat; 
Low-Cost  Prototype  inverters 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  solicitation  for 
participation  in  competition  to  create 
low-cost  inverters. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  in  partnership  with  the 
National  Association  of  State  Energy 
Officials  (NASEO),  the  histitute  of 
Electrical  and  Electronics  Engineers 


(IEEE),  and  other  sponsors  annoimces 
an  opportunity  for  qualified  colleges 
and  university  engineering  programs  to 
submit  proposals  to  compete  for  a  cash 
prize  in  a  contest  to  build  prototype, 
low-cost  inverters.  The  contest  is  titled 
the  2003  Future  Energy  Challenge.  This 
competition  is  open  to  schools  with 
ABETT-accredited  engineering  programs 
or  the  equivalent. 
DATES:  The  due  date  for  receipt  of 
application  requirements  is  November 
30,  2001.  Schools  selected  to  compete  in 
the  2001  Future  Energy  Challenge  will 
be  notified  by  January  1,  2002.  The 
competition  will  be  scheduled  for  the 
2002  calendar  year.  Awards  will  be 
presented  during  Engineers  Week  in 
February  2003. 

ADDRESSES:  Additional  information  on 
this  competition  and  application 
requirements  are  posted  at  http:// 
www.energychallenge.org.  The 
application  requirements  package  will 
also  provide  information  on  how  you 
might  qualify  for  seed  money  from  other 
sponsors.  (NOTE:  The  agency  or 
organization  providing  the  seed  money 
will  solicit  and  evaluate  the  application 
requirements  for  seed  funding,  not 
DOE.) 

SUPPLEMENTARY  INFORMATION:  The  2003 
Future  Energy  Challenge  seeks  to 
dramatically  improve  the  design  and 
reduce  the  cost  of  DC-AC  inverters  and 
interface  systems  for  use  in  distributed 
generation  systems.  DOE  is  joining  with 
NASEO,  and  possibly  others,  to  sponsor 
this  competition  with  the  goal  of  making 
these  interface  systems  practical  and 
cost  effective.  The  objectives  are  to 
design  elegant,  manufacturable  systems 
that  would  reduce  the  costs  of 
commercial  interface  systems  to  $40  per 
kilowatt  or  less  and,  thereby,  accelerate 
the  deployment  of  distributed 
generation  systems  in  homes  and 
buildings.  Schools  with  the  capability  to 
undertake  the  challenging  task  of 
designing  complete  systems  or 
modifying  commercial  inverters  to 
achieve  design  and  manufacturability 
improvements  that  lead  to  achievement 
of  the  target  cost  reductions  or  better  are 
invited  to  submit  proposals  to  DOE  to 
compete.  A  full  prototype  is  sought  that 
leads  to  a  comprehensive  hardware 
system.  Schools  should  plan  to  form 
multi-disciplinary  teams  to  address  the 
energy  source  characteristics,  design  the 
power  electronics,  design  packaging  and 
thermal  management  systems,  develop 
filtering  and  other  interface  sub- 
systems, analyze  process  costs  and 
manufacturability,  and  perform 
economic  and  life-cycle  cost  analyses. 
The  hardware  prototypes  judged  as  best 
will  be  tested  by  fuel  cell 
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manufacturers,  at  DOE's  National 
Energy  Technology  Center  as  interfaces 
for  a  fuel  cell  soiuce.  The  school  with 
the  most  cost-effective,  fully  functional 
design  that  can  meet  the  aggressive  cost 
target  will  win  a  prize  of  at  least 
$50,000.  Proposals  will  be  judged  by  a 
distinguished  panel  of  experts  from  the 
IEEE. 

Issued  in  Washington,  DC,  on  October  24, 
2001. 

Robert  S.  Kripowicz, 

Acting  Assistant  Secretary  for  Fossil  Energy. 
(FR  Doc.  01-27232  Filed  10-29-01;  8:45  am| 
8ILIJNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-1ia-002] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

October  24,  2001. 

Take  notice  that  on  September  17, 
2001,  Northern  Natural  Gas  Company 
(Northern)  filed  Sixty-Sixth  Revised 
Sheet  No.  1  to  Northern's  FERC  Gas 
Tariff,  Original  Volume  No.  2,  to  reflect 
the  correct  pagination  to  Sheet  No.  1. 
Further,  Sheet  No.  1  has  been  updated 
to  reflect  the  ciurently  effective  Table  of 
Contents.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  14,  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27194  Filed  10-29-01;  8:45  am] 

BiuMQ  CODE  sm-m-p 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-2-000,  et  al.] 

Commonwealth  Atlantic  Limited 
Partnership,  ef  a/.;  Electric  Rate  and 
Corporate  Regulation  Filings 

October  23,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Atlantic  Limited 
Partnership  and  Commonwealth 
Atlantic  Power  LLC 

[Docket  Nos.  EC02-2-000,  ER91-2 15-001 
and  ER9O-24-002] 

Take  notice  that  on  October  17,  2001, 
Commonwealth  Atlantic  Limited 
Partnership  and  Commonwealth 
Atlantic  Power  LLC  filed  the  last  page 
of  Mr.  Heironymus'  affidavit  that  was 
inadvertently  excluded  from  his 
affidavit  in  Attachment  3  of  the 
Application  filed  on  October  9,  2001. 

Comment  date:  November  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rockland  Electric  Company  and  PJM 
Interconnection  L.L.C. 

[Docket  Nos.  EC02-7-000  and  ER02-109- 
000] 

Take  notice  that  on  October  17,  2001 
Rockland  Electric  Company  and  PJM 
Interconnection,  LLC  (collectively. 
Applicants)  tendered  for  filing  a  Joint 
Application  for  Approval  of  Transfer  of 
Operational  Control  over  Jurisdictional 
Facilities  and  Acceptance  for  Filing  of 
Tariff  Revisions,  Executed  Signature 
Pages,  and  Membership  Agreement 
under  sections  203  and  205  of  the 
Federal  Power  Act.  In  addition. 
Applicants  filed  a  correction  to  Page  4 
of  the  Application  on  October  18,  2001. 

Rockland  requests  approval  of  the 
transfer  by  November  30,  2001,  and  PJM 
seeks  an  effective  date  of  February  1, 
2002  for  the  tariff  revisions,  the 
executed  signature  pages,  and  the 
Membership  Agreement. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ER02-nO-000] 

Take  notice  that  on  October  16,  2001, 
American  Transmission  Systems,  Inc. 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Ser\'ice 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for  CMS 
Marketing,  Services  and  Trading 
Company,  the  Transmission  Customer. 
Services  are  being  provided  under  the 
American  Transmission  Systems,  Inc. 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER99-264  7-000.  The 
proposed  effective  date  under  the 
Service  Agreement  is  October  1,  2001 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

[Docket  No.  ER02-1 11-000] 

Take  notice  that  on  October  16,  2001, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  Commission)  proposed  revisions  to 
the  Midwest  ISO  Open  Access 
Transmission  tariff  (OATT),  FERC 
Electric  Tariff,  First  Revised  Volimie  No. 
1. 

The  Midwest  ISO  has  electronically 
served  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners,  and  Non- 
transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
imder  the  heading  "FERC  Filings"  for 
other  interested  parties  in  this  matter. 

Comment  date:  November  6,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Mid-Continent  Area  Power  Fool 

[Docket  No.  ER02-1 12-000] 

Take  notice  that  on  October  16,  2001, 
the  Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utility  members, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  transmission 
service  agreements  for  non-firm  and 
short-term  firm  service  with  MAPP 
members. 


54764 


Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001 /Notices 


Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Astoria  Generating  Company,  L.P., 
Carr  Street  Generating  Station,  L.P., 
Erie  Boulevard  Hydropower,  L.P., 
Liberty  Electric  Power,  LLC, 
Twelvepole  Creek,  LLC,  Orion  Power 
MidWest,  L.P.  i 

(Docket  No.  ER02-1 13-0001     ' 

Take  notice  that  on  October  16,  2001, 
Astoria  Generating  Company,  L.P.,  Carr 
Street  Generating  Station,  L.P.,  Erie 
Boulevard  Hydropower,  L.P.,  Liberty 
Electric  Power,  LLC,  Twelvepole  Creek, 
LLC,  and  Orion  Power  MidWest,  L.P. 
(collectively,  the  Orion  Affiliates) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act,  16  USC  824d 
(1994),  and  Part  35  of  the  Commission's 
regulations,  18  CFR  35  (2001).  revisions 
to  their  market-based  rate  tariffs  to 
prohibit  transactions  with  the 
franchised  service  territory  utility 
affiliates  of  their  proposed  merger 
partner,  Reliant  Resources,  Inc.  while 
the  proposed  transaction  is  pending. 

The  Orion  Affiliates  request  waiver  of 
the  prior  notice  requirements  of  Section 
35.3  of  the  Commission's  regulations,  18 
CFR  35.3  (2001),  to  permit  their  filing  to 
become  effective  September  27,  2001. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER02-1 1 4-000)    j 

Take  notice  that  on  October  16,  2001, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company  (APC).  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Interconnection 
Agreement  (Agreement)  between  Mobile 
Energy  Services  Company,  L.L.C.  and 
APC.  The  Agreement  allows  Mobile 
Energy  to  interconnect  its  facility  in 
Mobile.  Alabama  to  and  operate  in 
parallel  with  APC's  electric  system.  The 
Agreement  was  executed  on  September 
18,  2001  and  terminates  in  one  (1)  year. 
An  effective  date  of  September  18,  2001 
has  been  requested. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Exelon  Generation  Company,  LLC 

(Docket  No.  ER02-1 1 5-000) 

Take  notice  that  on  October  16,  2001, 
Exelon  Generation  Company,  LLC 
tExelon  Generation),  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  power 


sales  service  agreement  between  Exelon 
Generation  and  Madison  Gas  &  Electric 
Company  under  Exelon  Generation's 
wholesale  power  sales  tariff,  FERC 
Electric  Tariff  Original  Volume  No.  1. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-11&-000) 

Take  notice  that  on  October  16,  2001. 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  executed  Service  Agreements  for 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  California 
Electric  Marketing,  LLC  (Customer) 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
February  22,  2001  by  Michigan  Transco 
and  International  Transmission 
Company  (ITC).  Michigan  Transco  is 
requesting  an  effective  date  of  October 
1,  2001  for  the  Agreements. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission,  ITC,  and  the 
Customer. 

Comment  date:  November  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ameren  Services  Company 

(Docket  No.  ER02-1 17-000] 

Take  notice  that  on  October  17,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Service  Agreements  for 
Firm  Point-to-Point  Transmission 
Service  between  ASC  and  Aquila  Energy 
Marketing  Corporation.  ASC  asserts  that 
the  purpose  of  the  Agreements  is  to 
permit  ASC  to  provide  transmission 
service  to  Aquila  Energy  Meirketing 
Corporation  pursuant  to  Ameren's  Open 
Access  Transmission  Tariff. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

(Docket  No.  ER02-1 18-000) 

Take  notice  that  on  October  17,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States,  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Conunission)  a 
unilaterally  executed  Interconnection 
and  Operating  Agreement  with  Bayou 
Cove  Peaking  Power.  LLC  (Bayou  Cove), 
and  a  Generator  Imbalance  Agreement 
with  Bayou  Cove. 


Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Unitil  Power  Corp. 

[Docket  No.  ER02-119-000] 

Take  notice  that  on  October  17,  2001, 
Unitil  Power  Corp.  (UPC)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
service  agreement  between  UPC  and 
Engage  Energy  America  L.L.C.  for 
service  under  UPC's  Market-Based 
Power  Sales  Tariff.  This  Tariff  was 
accepted  for  filing  by  the  Conunission 
on  September  25, 1997,  in  Docket  No. 
ER97-246Q-O00.  UPC  requests  an 
effective  date  of  October  1,  2001  for  the 
service  agreement  with  Engage  Energy 
America  L.L.C. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  No.  ER02-1 20-000] 

Take  notice  that  on  October  17,  2001 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  notice  of 
termination  of  a  service  agreement  with 
Engage  Energy  US,  L.P.  under 
Fitchburg's  FERC  Electric  Tariff  No.  3. 

Fitchburg  requests  an  effective  date  of 
December  12,  2001. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER02-121-O00] 

Take  notice  that  on  October  17,  2001, 
Orange  and  Rockland  Utilities,  Inc.  and 
Rockland  Electric  Company 
(collectively  Applicants)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Conunission)  a 
Revised  Power  Supply  Agreement.  The 
Applicants  request  that  the  Commission 
permit  the  rate  schedule  to  become 
effective  on  December  1,  2001. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-1 22-000) 

Take  notice  that  on  October  17,  2001, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  with  the  Federal 
Energy  Regiilatory  Conunission 
(Conunission)  a  Notice  of  Name  Change 
from  New  Energy,  Inc.  to  AEWS  New 
Energy,  Inc.  Cinergy  respectfully 
requests  waiver  of  notice  to  permit  the 
Notice  of  Name  Change  to  be  made 
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effective  as  of  the  date  of  the  Notice  of 
Name  Change. 

A  copy  of  the  filing  was  served  upon 
AES  New  Energy,  Inc. 

Comment  date:  November  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  FirstEnergy  Solutions  Corp. 

(Docket  No.  ER02-1 23-000] 

Take  notice  that  on  October  18,  2001, 
FirstEnergy  Solutions  Corp.  (Solutions) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Confirmation  Form  for 
sale  of  off-peak  energy  to  Jersey  Central 
Power  &  Light  Company  and 
Pennsylvania  Electric  Company  from 
October  1  through  December  31,  2001. 
Solutions  has  asked  for  waiver  of  any 
applicable  requirements  in  order  to 
make  the  Confirmation  Form  effective  as 
ofOctober  1,2001. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Rainy  River  Energy  Corporation — 
Taconite  Harbor 

[Docket  No.  ER02-1 24-000] 

Take  notice  that  on  October  18,  2001, 
Rainv  River  Energy  Corporation — 
Taconite  Harbor  (RRTH)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for  an 
order  authorizing  RRTH  to  make 
wholesale  sales  of  electric  power  at 
market-based  rates. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Progress  Energy,  Inc.  on  behalf  of 
Florida  Power  Corporation 

(Docket  No.  ER02-125-000] 

Take  notice  that  on  October  18,  2001, 
Florida  Power  Corporation  (FPC)  filed 
with  the  Federal  Energy  Regulator}' 
Commission  (Commission)  a  Service 
Agreement  with  Ameren  Energy,  Inc. 
under  FPC's  Short-Form  Market-Based 
Wholesale  Power  Sales  Tariff  (SM-1), 
FERC  Electric  Tariff  No.  10.  A  copy  of 
this  filing  was  served  upon  the  Florida 
Public  Service  Commission  and  the 
North  Carolina  Utilities  Commission. 

FPC  is  requesting  an  effective  date  of 
September  19,  2001  for  this  Agreement. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER02-126-O0OI 

Take  notice  that  on  October  18,  2001, 
the  Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utility  members, 
filed  with  the  Federal  Energy  Regulatory 


Commission  (Commission)  a  swvice 
agreement  with  ENMAX  Energy 
Marketing,  Inc.  under  MAPP  Schedule 
R. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Mid-Continent  Area  Power  Pool 

(Docket  No.  ER02-127-000] 

Take  notice  that  on  October  18,  2001, 
the  Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utility  members, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  long  term, 
short-term  firm  and  non-firm 
transmission  service  agreements  under 
MAPP  Schedule  F. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1 28-0001 

Take  notice  that  on  October  18,  2001, 
PPL  Electric  Utilities  Corporation  (PPL 
Electric)  and  Williams  Generation 
Company— Hazleton  (WGC)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Intercoimection  Agreement  between 
PPL  Electric  and  WGC.  PPL  Electric  and 
WGC  request  an  effective  date  of 
October  19,  2001  for  the  Interconnection 
Agreement. 

Comment  date:  November  8.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Southern  California  Edison 
Company 

[Docket  No.  ER02-1 29-000] 

Take  notice  that  on  October  18,  2001, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  revisions  to  the  Amended 
and  Restated  Radial  Lines  Agreement 
(RLA)  between  SCE  and  Reliant  Energy 
Coolwater,  L.L.C.  (Reliant). 

The  revisions  to  the  RLA  reflect  the 
costs  for  removal  and  installation  of 
capital  equipment  on  the  Kramer- 
Coolwater  No.  1  Line  at  SCE's  Kramer 
Substation,  which  are  plaimed  to  be  in 
service  in  November  2001.  Copies  of 
this  filing  were  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  Reliant. 

Comment  date:  November  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Entergy  Services,  Inc. 

[Docket  No.  ER02- 130-000] 

Take  notice  that  on  October  18,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Louisiana.  Inc..  tendered  for 


filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
luiilaterally  executed  Interconnection 
and  Operating  Agreement  with  CII 
Carbon  LLC  (CII  Carbon),  and  a 
Generator  Imbalance  Agreement  with 
CII  Carbon.  ■• 

Comment  date:  November  8,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  beard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  01-27193  Filed  10-29-01:  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

ttotice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  24.  2001. 

a.  Application  Type:  Application  to 
Amend  License  for  the  Ozark  Beach 
Project. 

b.  Project  No:  2221-027. 

c.  Date  Filed:  August  08.  2001. 

d.  Applicant:  Empire  District  Electric 
Company. 

e.  Name  of  Project:  Ozark  Beach 
Project. 
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f.  Location:  The  project  is  located  on 
the  White  River  in  Taney  County, 
Missouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Tom  Snyder. 
Empire  District  Elec*ric  Company,  3135 
State  Highway  "Y",  Forsyth.  MO  65653. 
Tel:  (417)  625-5100  ext.  2580. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  219-3273  or  by 
e-mail  at  vedula. sanna@ fere. fed. us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  November  30,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
hitemet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number 
(2221-027)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  The  licensee 
proposes  to  replace  the  four  1930 
vintage  Francis  waterwheels,  with  new 
stainless  steel  waterwheels  that  are 
being  designed  to  fit  in  the  same  hole 
and  bolt  to  the  same  shaft  and  generator 
as  the  original  wheel.  The  new 
waterwheel  will  pass  approximately  300 
cfs  and  thereby  increases  the  total 
hydraiilic  capacity  of  the  plant  from 
5.800  to  7,200  cfs.  Even  though,  the 
tiirbine  capacity  would  be  increased  by 
30  percent,  the  installed  capacity  would 
not  change  since  there  are  no  plans  to 
upgrade  the  generators. 
-     1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 


filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Appliceuit.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary. 

[PR  Doc.  01-27195  Filed  10-29-01;  8:45  am] 

BHJJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Use  Altemative 
Procedures  in  Preparing  a  Licenae 
Application 

October  24.  2001. 

Take  notice  that  the  following  request 
to  use  altemative  procedures  to  prepare 
a  license  application  has  been  filed  with 
the  Commission. 

a.  Type  of  Application:  Request  to  use 
altemative  procedures  to  prepare  an 
original  license  application. 

b.  Pro/ect  No.;  11894. 

c.  Date  filed:  October  19,  2001. 

d.  Applicant:  Rugraw,  Inc. 

e.  Name  of  Project:  Lassen  Lodge 
Project. 

f.  Location:  On  the  South  Fork  Of 
Battle  Creek,  near  the  town  of  Mineral 
in  Tehama  Coimty.  California.  The 
project  would  not  be  located  on  federal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Arthur  Hagood, 
Vice  President,  Synergies  Centre, 


Synergies  Energy  Services  (Synergies), 
191  Main  Street,  Annapolis,  MD  21401; 
410-268-8820. 

i.  FERC  Contact:  Alan  Mitchnick  at 
(202)  219-2826;  e-mail 
Alan  .Mitchnick@ferc.fed.  us. 

'].  Deadline  for  Comments:  November 
23,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

k.  The  proposed  project  would  require 
the  construction  of:  (1)  An  80-foot-long 
diversion  structure  with  a  maximum 
height  of  6  feet;  (2)  about  7,000  feet  of 
low-pressure  pipeline  and  about  12,000 
feet  of  high-pressure  pipeline;  (3)  a 
powerhouse  with  an  installed  capacity 
of  7  megawatts;  and  (4)  10  miles  of  60- 
kilovolt  transmission  line. 

1.  A  copy  of  the  request  to  use 
altemative  procedures  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Synergies,  on  behalf  of  Rugraw, 
Inc.  has  demonstrated  that  it  has  made 
an  effort  to  contact  all  federal  and  state 
resources  agencies,  non-governmental 
organizations  (NGO).  and  others  affected 
by  the  project.  Synergies  has  also 
demonstrated  that  a  consensus  exists 
that  the  use  of  alternative  procedures  is 
appropriate  in  this  ease.  Synergies  has 
submitted  a  communications  protocol 
that  is  supported  by  the  stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  Synergies' 
request  to  use  the  altemative 
procediires.  pursuant  to  Section  4.34(i) 
of  the  Commission's  regulations. 
Additional  notices  seeking  comments 
on  the  specific  project  proposal, 
interventions  and  protests,  and 
recommended  terms  and  conditions  will 
be  issued  at  a  later  date.  Synergies  will 
complete  and  file  a  preliminary 
Environmental  Assessment,  in  lieu  of 
Exhibit  E  of  the  license  application. 
This  differs  from  the  traditional  process, 
in  which  an  applicant  constdts  with 
agencies.  Indian  tribes.  NGOs.  and  other 
parties  during  preparation  of  the  license 
application  and  before  filing  the 
application,  but  the  Commission  staff 
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performs  the  environmental  review  after 
the  application  is  filed.  The  alternative 
procedures  are  intended  to  simplify  and 
expedite  the  licensing  process  by 
combining  the  pre-filing  consultation 
and  environmental  review  processes 
into  a  single  process,  to  facilitate  greater 
participation,  and  to  improve 
communication  and  cooperation  among 
the  participants. 

Synergies  has  contacted  federal  and 
state  resources  agencies.  NGOs.  elected 
officials,  environmental  groups,  and  the 
public  regarding  the  Lassen  Lodge 
Project.  Synergies  intends  to  file  6- 
month  progress  reports  during  the 
altemative  procedures  process. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27196  Filed  10-29-01;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

October  24.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
Preliminary  Permit  Application. 

b.  Project  No.:  12060-000. 

c.  Date  filed:  July  2,  2001.  amended 
October  15.  2001. 

d.  Applicant:  Mark  R.  Frederick. 

e.  Name  of  Project:  Rock  Creek 
Hydroelectric  Enei«y  Project. 

f.  Location:  Would  utilize  the  existing 
Wise  Canal  and  Rock  Creek  Lake  of 
Pacific  Gas  &  Electric  Company's  Drum- 
Spaulding  Project  No.  2310.  in  Placer 
County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mark  R. 
Frederick,  17825  Crother  Hills  Road, 
Meadow  Vista.  CA  95722,  (530)  887- 
1984. 

i.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 

j.  Deadline  for  filing  comments  and  or 
motions:  60  days  from  the  issue  date  of 
this  notice.  Filings  already  made  in  this 
proceeding  need  not  be  refiled. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Please  include  the  project  number  (P- 
12060-000)  on  any  comments  or 
motions  filed. 

k.  Description  of  Project:  The 
Applicant  has  withdrawn  his 
preliminary  permit  application  for  the 
Rock  Creek  Lake  Outlet  Project  No. 
12069  and  combined  that  project  with 
the  one  first  proposed  as  the  PG8c£  Wise 
Canal  Project  No.  12060.  The  proposed 
project,  as  amended,  using  PG&E's 
existing  Wise  Canal  and  Rock  Creek 
Lake,  would  consist  of:  (1)  A  proposed 
remotely  controlled  gated  intake 
structure  at  an  existing  diversion  dam 
on  the  canal  above  the  lake,  (2)  a 
proposed  4,000-foot-long.  6-foot- 
diameter  penstock.  (3)  a  proposed 
powerhouse  containing  a  1 ,400-kilowatt 
generating  unit,  (4)  a  proposed  draft 
tube  emptying  into  the  canal  below  the 
lake.  (5)  a  proposed  connection  to  an 
overhead  transmission  line,  and  (6) 
appurtenant  facilities.  The  project 
would  have  an  aimual  generation  of 
11.3  gigawatthouxs  that  would  be  sold  to 
PG&E  or  a  power  distributor. 

1.  Location  -  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docketf"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  siiecified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 


notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivoeal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applieant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  constmction.  The 
term  of  the  proposed  preliminary  permit 
would  te  36  months.  The  work 
proposed  under  the  preliminary 
engineering  plans,  and  a  study  of 
environmental  impacts.  Based  on  the 
results  of  these  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
the  preparation  of  a  development 
application  to  construct  and  operate  the 
project. 

q.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

r.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  I^ctiee  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  wiU 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

s.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 
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t.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary: 

[FR  Doc.  01-27197  Filed  10-29-01;  8:45  am) 

BILLING  COOe  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7094-9] 

EPA  Science  Advisoiy  Board 
Environmental  Healtti  Committee 
Review  of  the  Trichloroethylene  (TCE) 
Healtti  Risk  Assessment  Synttiesis  and 
Characterization  Draft  Document; 
Request  for  Nominations 

action:  Request  for  nominations  to  the 
Environmental  Health  Committee  (EHC) 
of  the  Environmental  Protection 
Agency's  (EPA)  Science  Advisory  Board 
(SAB)  for  its  review  of  the  Agency's 
draft  Trichloroethylene  (TCE)  Health 
Risk  Assessment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  Science  Advisory 
Board  (SAB)  is  announcing  the 
formation  of  a  Panel  to  review  the 
Agency's  draft  Trichloroethylene  (TCE) 
Health  Risk  Assessment.  The  SAB  is 
soliciting  nominations  to  augment  the 
existing  EHC  to  form  this  Panel.  The 
EPA  Science  Advisory  Board  was 
established  to  provide  independent 
scientific  and  technical  advice, 
consultation,  and  recommendations  to 
the  EPA  Administrator  on  the  technical 
bases  for  EPA  regulations.  In  this  sense, 
the  Board  functions  as  a  technical  peer 
review  panel. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  panel.  Individuals 
should  have  expertise  in  one  or  more  of 
the  following  areas:  risk  assessment  and 
the  application  of  the  Agency's  risk 
assessment  guidelines;  toxicology 
including  carcinogenicity,  with  a  focus 
on  mechanisms  of  action  and 
pharmacokinetic  models;  and  molecular 
genetics.  Nominees  should  be  identified 
by  name,  occupation,  position,  address 
and  telephone  number.  To  be 
considered,  all  nominations  must 
include  a  current  resume  providing  the 


nominee's  background,  experience  and 
qualifications. 

Background 

EPA's  Office  of  Research  and 
Development  (ORD)  has  completed  an 
external  review  draft  assessing  the 
health  risks  of  trichloroethylene.  TCE  is 
a  major  contaminant  of  concern  in 
EPA's  air,  water,  and  waste  programs. 
This  draft  was  published  for  public 
comment  on  September  19,  2001  at  66 
FR  48257-48258.  EPA's  regulatory 
program  and  regional  offices  have 
identified  TCE  as  among  the  highest 
priorities  for  a  new  assessment. 

This  assessment  was  also  shaped  by 
several  new  developments  in  risk 
assessment.  The  practice  of  risk 
assessment  is  evolving  from  a  focus  on 
one  toxic  effect  of  one  pollutant  in  one 
environmental  medium  toward 
integrated  assessments  covering 
multiple  effects  and  multiple  media  and 
incorporating  information  about  mode 
of  action,  uncertainty,  human  variation, 
and  cumulative  effects  of  multiple 
pollutants  in  different  media.  This 
evolution  responds  to  recommendations 
of  the  National  Research  Council,  which 
have  been  embraced  in  EPA's  proposed  * 
cancer  guidelines. 

This  draft  assessment  takes  on  the 
new  directions  in  risk  assessment  that 
EPA  and  others  have  advocated.  The 
assessment  discusses  the  possibility  that 
children,  infants,  and  the  developing 
fetus  may  differ  from  adults  with 
respect  to  susceptibility  to  TCE's  toxic 
effects.  The  assessment  addresses 
cumulative  risks  by  discussing  the 
implications  of  other  chlorinated 
solvents  and  agents  that  have  metabolic 
pathways,  potential  modes  of  action, 
and  toxic  effects  similar  to  TCE.  The 
assessment  implements  principles  of  the 
proposed  cancer  guidelines  by 
emphasizing  characterization 
discussions,  using  mode-of-action 
information,  and  identifying  susceptible 
populations. 

"The  issues  surrounding  TCE  are  quite 
complex,  with  extensive  information  in 
some  areas  and  relatively  little 
information  in  others.  The  ORD 
initiated  development  of  16  peer- 
reviewed  state-of-the-science  papers 
that  were  published  in  Environmental 
Health  Perspectives  (vol.  108,  suppl.  2, 
May  2000).  These  papers,  which 
provide  the  primary  scientific  support 
for  the  assessment,  were  written  by 
well-recognized  scientists  carrying  out 
research  on  TCE  or  its  metabolites. 

To  accomplish  this  review,  the 
Science  Advisory  Board  (SAB)  will 
convene  a  Panel  to  address  the 
following  draft  Charge: 


(a)  Does  the  assessment  adequately 
discuss  the  likelihood  that 
trichloroethylene  (TCE)  acts  through 
multiple  metabolites  and  multiple 
modes  of  action? 

(b)  Is  the  cancer  weight-of-evidence 
characterization  adequately  supported? 

(c)  A  new  feature  of  the  cancer 
database  is  molecular  information  on 
the  von  Hippel-Lindau  timior 
suppressor  gene.  Is  this  information 
adequately  discussed  and  are  the 
conclusions  appropriate? 

(d)  Does  the  assessment  adequately 
discuss  the  use  of  multiple  critical 
effects  in  developing  an  oral  reference 
dose  (RfD)  and  inhalation  reference 
concentration  (RfC)  for  effects  other 
than  cancer?  Are  the  uncertainty  factors 
well  discussed  and  well  supported? 

(e)  Does  the  assessment  adequately 
discuss  the  derivation  of  a  range  of 
estimates  for  the  cancer  risk?  Are  there 
any  studies  that  should/should  not  have 
been  included? 

(f)  Please  comment  on  the  use  of 
calibrated  models  and  uncertainty 
analysis  to  address  the  question  of 
pharmacokinetic  model  uncertainty. 

(g)  Is  it  appropriate  to  consider 
background  exposures  and  other 
characteristics  of  an  exposed  population 
as  modulating  the  risk  of  TCE  exposure 
in  that  population? 

(h)  Do  the  data  support  identifying 
risk  factors  that  may  be  associated  with 
increased  risks  from  TCE  exposure?  Are 
there  any  risk  factors  that  should/should 
not  have  been  included? 

(i)  Do  the  data  support  the  possibility 
that  TCE  can  affect  children  and  adults 
differently?  Should  this  be  reflected  in 
the  quantitative  assessment? 

The  criteria  for  selecting  Panel 
members  are  that  these  persons  be 
recognized  experts  in  their  fields;  that 
they  be  as  impartial  and  objective  as 
possible;  that  they  represent  an  array  of 
backgrounds  and  perspectives  (within 
their  disciplines);  and  that  they  be 
available  to  participate  fully  in  the 
review,  which  will  be  conducted  over  a 
relatively  short  time  frame  (i.e.,  within 
approximately  four  months).  Panel 
members  will  be  asked  to  attend  at  least 
one  public  meeting  followed  by  at  least 
one  public  telephone  conference 
meeting  over  the  course  of  four  months; 
they  will  be  asked  to  participate  in  the 
discussion  of  key  issues  and 
assimaptions  at  these  meetings,  and  they 
will  be  asked  to  review  and  to  help 
finalize  the  products  and  outputs  of  the 
panel.  The  panel  will  make 
recommendations  to  the  Executive 
Committee  (EC)  of  the  SAB  for  approval 
of  the  Board's  report  and  transmittal  to 
the  Administrator. 
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Nominations  should  be  submitted  to 
Mr.  Samuel  Rondberg,  Designated 
Federal  Officer,  EPA  Science  Advisory 
Board  via  e-mail  to 
Rondberg.Sam@epamail.epa.gov 
followed  by  "hard  copy"  via  U.S.  mail 
addressed  to  Mr.  Samuel  Rondberg, 
Designated  Federal  Officer,  EPA  Science 
Advisory  Board  (1400A),  U.S. 
Environmental  Ptotection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  telephone  (301) 
812-2560,  no  later  than  November  9, 
2001.  The  Agency  will  not  formally 
acknowledge  or  respond  to 
nominations. 

General  Information 

Additional  information  concerning 
the  EPA  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  foimd  on  the  SAB  Web  site 
(http://www.epa.gov/sab)  and  in  the 
Science  Advisory  Board  FY2000  Annual 
Staff  Report  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 

Dated:  October  22.  2001. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

[FR  Doc.  01-27285  Filed  10-29-01;  8:45  am] 

BILUNG  COOe  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7094-2] 

2002  Resource  Conversation  and 
Recovery  Act  National  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  invitation  to 

Resource  Conservation  and  Recovery 

Act  National  Meeting. 

SUMMARY:  Notice  is  hereby  given  of 
public  invitation  to  the  2002  Resource 
Conservation  and  Recovery  Act  (RCRA) 
National  Meeting,  "Partnerships  for 
Cleaner  Communities."  This  meeting, 
January  15-18,  2002,  brings  together 
RCRA  program  representatives  itom  the 
Enviroimiental  Protection  Agency 
(EPA),  States,  Tribes  and  the 
community.  The  National  Meeting  will 
explore  futiire  management  issues  of 
hazardous  and  nonhazardous 
(industrial,  municipal  and  other)  waste. 
The  RCRA  National  Meeting  is  a  great 
opportimity  to  share  with,  and  learn 
6t>m,  each  other.  It  promotes  new  EPA 
initiatives  and  fosters  discussion  and 
education  concerning  Regional,  State 
and  tribal  issues. 

DATES:  For  the  first  time,  attendance  at 
the  National  Meeting  will  be  fully  open 


to  the  general  public.  The  RCRA 
National  Meeting  will  start  at  8:30  a.m. 
on  Tuesday,  January  15,  2002  and  end 
at  12  p.m.  on  Friday.  January  18,  2002. 
ADDRESSES:  The  2002  RCRA  National 
Meeting  will  be  held  at  the  Hyatt 
Regency  Washington  on  Capitol  Hill  at 
400  New  Jersey  Avenue,  NW., 
Washington,  DC.  More  information  will 
be  made  available  upon  registration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Cummings  (703-308-8303), 
Office  of  Solid  Waste,  Mail  Code 
5303W,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington  DC  20460.  You  may 
also  contact  Anita  by  e-mail  at 
cummings.anita@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Status 

Preregistration  is  required  for  meeting 
attendance.  There  is  no  cost  to  register. 
No  registration  will  occur  at  the  door. 
The  number  of  participants  will  be 
limited  and  registrations  will  be 
confirmed  in  the  order  in  which  they 
are  received.  To  reduce  costs  and  save 
paper,  we  encourage  you  to  register     ■ 
electronically  for  the  meetings  and  for 
overnight  accommodations  using  the 
meeting  Web  site:  http://www.epa.gov/ 
osw/meeting/index.htm.  If  electronic 
registration  is  not  possible,  please 
telephone  Anita  Cummings  or  Melissa 
Galyon. 

Dated:  October  5.  2001. 
Elizabeth  Cotsworth, 
Director,  Office  of  Solid  Waste. 
[PR  Doc.  01-27286  Filed  10-29-01;  8:45  am) 
BHJJNQCOOE  BS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7093-5] 

Proposed  CERCLA  Administrative 
Order  on  Consent  for  Removal 
Action — Service  Rrst  Barrel  and  Drum 
Site,  Salt  Lake  City.  Salt  Lake  County, 
Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9622(h)(1),  notice  is  hereby  given  of  the 
proposed  administrative  settlement 
under  section  122(b)  of  CERCLA,  42 
U.S.C.  9622(h),  concerning  the  Service 
First  Barrel  and  Drum  site,  between  EPA 


and  Redwood  Development,  LLC 
("Settling  Party").  The  Service  First 
Barrel  and  Drum  Site  is  located  at  1066 
South  Redwood  Road,  in  Salt  Lake  City, 
Salt  Lake  County.  Utah  (the  "Site").  The 
settlement,  embodied  in  the  proposed 
Administrative  Order  on  Consent  for 
Removal  Action,  EPA  Docket  No. 
CERCLA-ft-2002-01  ("AOC"),  is 
designed  to  resolve  the  Settling  Party's 
liability  at  the  Site  through  work  to  be 
performed  and  a  covenant  not  to  sue  for 
all  response  costs  inaured  and  to  be 
incun«d  by  EPA  in  connection  with 
removal  activities  at  the  Site. 

Redwood  Development,  LLC  is  the 
owner  of  a  parcel  of  land  which  was 
impacted  by  business  operations  at 
Service  First  Barrel  and  Drum  and  is 
included  within  the  defined  boimdaries 
of  the  Site.  The  proposed  AOC  will 
settle  Settling  Partv's  liability  under 
section  107(a)(1)  of  CERCLA,  42  U.S.C. 
9607(a)(1).  Under  the  terms  of  the 
proposed  AOC,  the  Settling  Party  agrees 
to  conduct  a  cleanup  of  the 
contamination  on  the  Settling  Party's 
property.  In  exchange,  the  Settling  Party 
will  settle  its  liability  for  all  response 
costs  incurred  at  the  Site  in  coimection 
with  removal  activities  and  will  receive 
contribution  protection  from  other 
parties  associated  with  the  Site. 

Opportunity  for  Comment:  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  consider  all  comments  received  on 
the  covenant  not  to  sue  portion  of  the 
AOC  only  (section  XIII)  and  may  modify 
or  withdraw  its  consent  to  the 
settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  EPA  Superfund  Record 
Center,  999  18th  Street,  5th  Floor,  in 
Denver,  Colorado. 

DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
Comments  and  requests  for  a  copy  of  the 
proposed  settlement  should  be 
addressed  to  Carol  Pokomy, 
Enforcement  Specialist  {8ENF-T), 
Technical  Enforcement  Program,  U.S. 
Environmental  Protection  Agency.  999 
18th  Street,  Suite  300,  Denver.  Colorado 
80202-2466,  and  should  reference  the 
Service  First  Barrel  and  Drum  Site,  Salt 
Lake  City,  Utah,  and  the  EPA  Docket 
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No.  CERCLA-8-20O2-O1  (Redwood 
Development  AOC). 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Pokomy,  Enforcement  Specialist 
(8ENF-T),  Technical  Enforcement 
Program,  U.S.  Environmental  Protection 
Agency.  999  18th  Street.  Suite  300. 
Denver.  Colorado  80202-2466.  (303) 
312-6970. 

Dated:  October  12.  2001. 
Carol  Rushin, 

Assistant  Regional  Administrator.  Office  of 
Enforcement,  Compliance  and  Environmental 
fustics.  Region  VUI. 

[FR  Doc.  01-27288  Filed  10-29-01:  8:45  am] 
BILUNG  COOE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7094-1;  CWA-HO-2001-«022;  RCRA- 
HO-2001-6022;  CAA-Ha-6022] 

ClMH  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  Standard  Steel,  a 
Division  of  Freedom  Forge 
Corporation;  Extension  of  Comment 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  On  September  27,  2001.  EPA 
published  in  the  Federal  Register.  (66 
FR  49379)  information  concerning  a 
proposed  settlement  with  Standard 
Steel,  a  Division  of  Freedom  Forge 
Corporation  ("Standard  Steel")  to 
resolve  violations  of  the  Clean  Water 
Act  ("CWA"),  Resource  Conservation 
and  Recovery  Act  ("RCRA"),  Clean  Air 
Act  ("CAA"),  and  their  implementing 
regulations.  On  October  10. 2001,  EPA 
published  additional  information 
concerning  this  proposed  settlement  in 
the  Federal  Regbter,  (66  FR  51667).  The 
purpose  of  this  extension  is  to  offer 
interested  parties  the  opportunity  to 
comment  on  all  aspects  of  this  consent 
agreement  and  proposed  final  order. 
This  notice  extends  the  public  comment 
period  to  November  9,  2001 . 
DATES:  Comments  are  due  on  or  before 
November  9,  2001. 

ADDRESSES:  Mail  written  comments  to 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-2001-006,  Office  of 
Enforcement  and  Compliance 
Assurance,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.  Mail  Code  2201A. 
Washington,  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 


may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center.  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  comments,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Cavalier,  Multimedia  Enforcement 
Division  (2248-A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460; 
telephone  (202)  564-3271;  fax:  (202) 
564-9001;  e-mail: 
cavalier,  beth  @epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Copies 

Electronic  copies  of  this  document  are 
available  from  the  EPA  homepage  under 
the  link  "Laws  and  Regulations"  at  the 
Federal  Register — Environmental 
Documents  entry  (http://www.epa.gov/ 
fedrgstr). 

Dated:  October  23,  2001. 
David  A.  Nielsen, 

Director,  Multimedia  Enforcement  Division, 
Office  of  Enforcement  and  Compliance 
Assurance. 

|FR  Doc.  01-27287  Filed  10-29-01:  8:45  am] 
8ILUNO  COOE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Being  Reviewed  by  ttw 
Federal  Communications  Commission, 
Comments  Requested 

October  23.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 


collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  31, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commission.  445  12th  Street,  SW.. 
Room  1-A804.  Washington.  DC  20554 
or  via  the  Internet  to  Iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0856. 

Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  Program 
Reimbursement  Forms. 

Form  No.:  FCC  Forms  472.  473  and 
474. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit;  Not  for  Profit  Institutions. 

Number  of  Respondents:  61 .800. " 

Estimated  Time  Per  Response:  1.42 
hours  per  response  (avg). 

Total  Annual  Burden:  88,050  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion, 
Annually,  Third  Party  Disclosure. 

Needs  and  Uses:  The 
Telecommunications  Act  of  1996 
contemplates  that  discounts  on  eligible 
services  shall  be  provided  to  schools 
and  libraries,  and  that  service  providers 
shall  seek  reimbursement  for  the 
amount  of  the  discoimts.  FCC  Form  472. 
Billed  Entity  Applicant  Reimbursement 
Form.  The  information  collected  in  FCC 
Form  472  is  necessary  to  enable  the 
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fund  administrator  to  pay  universal 
service  support  to  service  providers  who 
provide  discounted  services  to  eligible 
schools,  libraries,  and  consortia  of  those 
entities.  The  information  collected  on 
the  FCC  Form  472  is  be  completed  by 
an  applicant  to  seek  reimbursement  for 
payments  on  approved  services  and/or 
products  delivered  to  the  applicant  from 
the  actual  service  start  date.  This 
information  is  necessary  to  identify  the 
amount  of  the  discounts  due  and  owing 
from  the  service  provider  to  the 
applicant,  so  that  the  ser\ice  provider 
may  reimburse  this  amount  to  the 
applicant.  FCC  Form  473,  Service 
Provider  Annual  Certification  Form. 
FCC  Form  473  is  submitted  by  each 
service  provider  or  vendor  that  was 
assigned  a  service  provider 
identification  number  (SPIN)  and  that 
participates  in  the  imiversal  service 
support  mechanism  for  schools  and 
libraries.  The  purpose  of  the  form  is  to 
confirm  that,  for  each  Service  Provider 
Invoice  Form  submitted  by  the  service 
provider,  the  Form  is  in  compliance 
with  the  FCC's  rules  governing  the 
schools  and  libraries  universal  service 
support  mechanism,  and  that  the  Form 
is  true,  accurate  and  complete.  FCC 
Form  474,  Service  Provider  Invoice 
Form.  The  Service  Provider  Invoice 
Form  is  to  be  used  by  all  service 
providers  or  vendors  who  are  assigned 
a  SPIN  and  participate  in  the  universal 
service  support  mechanism  for  schools 
and  libraries.  The  purpose  of  FCC  Form 
474  is  for  the  service  provider/vendor  to 
seek  reimbursement  for  the  cost  of 
discounts.  FCC  Form  474  must  be 
received  before  a  service  provider 
participating  in  the  universal  service 
program  for  schools  and  libraries  can 
receive  payment  for  the  discounted 
portion  of  its  bill  for  eligible  services  to 
eligible  entities. 

Federal  Communications  Commission. 

William  F.  Galon. 

Deputy  Secretary. 

[FR  Doc.  01-27226  Filed  10-29-01:  8:45  am) 

MLUNQ  COM  en»-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-01-31-0  (Auction  No.  31); 
DA  01-2394] 

Auction  Of  Llcanaas  for  747-782  and 
777-792  MHz  Bands  (Auction  No.  31) 
SchaduM  for  Juna  19. 2002 

AOENCY:  Federal  Communications 
(Commission. 


ACTION:  Notice. 


SUMMARY:  This  document  announces 
that  Auction  No.  31  is  scheduled  for 
Jime  19,  2002  and  provides  important 
dates  and  deadlines  for  pre-auction 
events. 

DATES:  Auction  No.  31  is  scheduled  for 
June  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Bomberger,  Auctions  Operations 
Branch;  Howard  Davenport,  Legal 
Branch  at  (202)  418-0660;  or  Lisa 
Stover,  Auctions  Operations  Branch  at 
(717) 338-2888. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siuiunary  of  a  Public  Notice  released 
October  15,  2001.  The  complete  text  of 
the  Public  Notice  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  0,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC,  20554.  The  Public 
Notice  may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC.  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

By  the  Public  Notice,  the  Wireless 
Telecommunications  Bureau  announces 
that  the  auction  of  licenses  for  747-762 
and  777-792  MHz  bands  (Auction  No. 
31)  is  scheduled  to  begin  June  19,  2002. 
The  dates  and  deadlines  for  important 
pre-auction  events  are  provided. 

Pre-Auction  Seminar:  April  30,  2002 
Short-Form  Application  (FCC  Form  175) 

Filing  Window  Opens:  April  30,  2002 
Short-Form  Application  (FCC  Form  175) 

Deadline:  May  8,  2002 
Upfront  Payments  Deadline:  May  28, 

2002 
Mock  Auction:  June  14,  2002 
Auction  Start  Date:  June  19,  2002 

Federal  Communications  Commission. 
Mai^garet  Wiener, 

Chief.  Auctions  and  Industry  Analysis 
Division,  WTB. 

(FR  Doc.  01-27228  Filed  10-29-01;  8:45  am) 
BHJJNQ  COM  SnZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-2405] 

Public  Safety  National  Coordination 
Commlttaa 

AGENCY:  Federal  Communications 

CkjDunission. 

ACTION:  Notice. 

SUMMARY:  This  document  advises 
interested  persons  of  a  meeting  of  the 
Public  Safety  National  (Coordination 


Committee  ("NCC").  which  will  be  held 
in  Brookljm,  NY.  The  Federal  Advisory 
Committee  Act.  Public  Law  92-463.  as 
amended,  requires  public  notice  of  all 
meetings  of  the  NCC.  This  notice 
advises  interested  persons  of  the 
fourteenth  meeting  of  the  Public  Safety 
National  Coordination  Committee. 
DATES:  November  16.  2001  at  9:30  a.m.- 
3:30  p.m. 

ADDRESSES:  New  York  Marriott 
Brooklyn,  333  Adams  Street,  Brooklyn, 
NY  11201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer,  Michael  J. 
Wilhelm.  (202)  418-0680,  e-mail 
mwilhelm@fcc.gov.  Press  Contact, 
Meribeth  McCarrick,  Wireless 
Telecommimications  Bureau,  202—418- 
0600,  or  e-mail  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
This  Public  Notice  advises  interested 
persons  of  the  fourteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
in  Brooklyn,  NY.  The  Federal  Advisory 
Committee  Act,  Public  Law  92—463.  as 
amended,  requires  public  notice  of  all 
meetings  of  the  NCC. 

Date:  November  16.  2001. 

Meeting  Time:  General  Membership 
Meeting— 9:30  a.m.-3:30  p.m. 

Address:  New  York  Marriott 
Brooklyn,  333  Adams  Street,  Brooklyn. 
NY  11201. 

The  NCC  Subcommittees  will  meet 
from  9:00  a.m.  to  5:30  p.m.  the  previous 
day.  The  NCC  General  Membership 
Meeting  will  commence  at  9:30  a.m.  and 
continue  until  3:30  p.m.  The  agenda  for 
the  NCC  membership  meeting  is  as 
follows: 

1.  Introduction  and  Welcoming 
Remarks. 

2.  Presentation  by  New  York  Public 
Safety  Representatives  on 
Interoperability  Factors  Affecting  the 
Response  to  the  World  Trade  Center 
Incident. 

3.  Presentation  by  Steve  Souder, 
Arlington  County,  Virginia,  Emergency 
Communications  Center  on 
Interoperability  Factors  Affecting  the 
Response  to  the  Pentagon  Incident. 

4.  Presentation  by  John  Oblak  of  the 
Telecommunications  Industries 
Association  on  700  MHz  Wideband  Data 
Transmission  Standards. 

5.  Presentation  by  John  Bynum, 
Pinellas  County,  Florida,  on  the 
"Greenhouse"  mobile  data  transmission 
system. 

6.  Presentation  by  a  Public  Safety 
Wireless  Network  representative  on  a 
recommended  Incident  Response 
System. 

7.  Public  participation. 
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8.  Selection  of  sites  and  dates  for 
upcoming  NCC  meetings. 

9.  Other  Business.  i 

10.  Adjournment.  \ 

The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectrum  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  FCC  98-191, 14 
FCC  Red  152  (1998),  63  FR  58645  (11- 
2-98). 

The  NCC  has  an  open  membership. 
Previous  expressions  of  interest  in 
membership  have  been  received  in 
response  to  several  Public  Notices 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCC's 
processes.  All  persons  who  have 
previously  identified  themselves  or 
have  been  designated  as  a  representative 
of  an  organization  are  deemed  members 
and  are  invited  to  attend.  All  other 
interested  parties  are  hereby  invited  to 
attend  and  to  participate  in  the  NCC 
processes  and  its  meetings  and  to 
become  members  of  the  Coomiittee. 
This  policy  will  ensure  balanced 
participation.  Members  of  the  general 
public  may  attend  the  meeting.  To 
attend  the  fourteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee,  please  RSVP  to  Joy  Alford  of 
the  Policy  and  Rules  Branch  of  the 
Public  Safety  and  Private  Wireless 
Division.  Wireless  Telecommunications 
Bureau  of  the  FCC  by  calling  (202)  418- 
0680.  by  faxing  (202)  418-2643,  or  by  e- 
mailing  at  jalford@fcc.gov.  Please 
provide  your  name,  the  organization 
you  represent,  your  phone  number,  fax 
number  and  e-mail  address.  This  RSVP 
is  for  the  purpose  of  determining  the 
number  of  people  who  will  attend  this 
foiuleenth  meeting.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  Persons  requesting 
accommodations  for  hearing  disabilities 
should  contact  )oy  Alford  immediately 
at  (202)  418-7233  (TTY).  Persons 
requesting  accommodations  for  other 
physical  disabilities  should  contact  Joy 
Alford  immediately  at  (202)  418-0694 


or  via  e-mail  at  jalford@fcc.gov.  The 
public  may  submit  written  comments  to 
the  NCC's  Designated  Federal  Officer 
before  the  meeting. 

Additional  information  about  the  NCC 
and  NCC-related  matters  can  be  found 
on  the  NCC  Web  site  located  at:  http:/ 
/www.fcc.gov/wtb/publicsafety/ 
ncc.html. 

Federal  Communications  Commission. 
leanne  Kowaiski, 

Deputy  Division  Chief  for  Public  Safety. 
Public  Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau. 
[FR  Doc.  01-27227  Filed  10-29-01;  8:45  am] 

BILUNG  CODE  S712-01-P 


FEDERAL  RESERVE  SYSTEM 
Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12  p.m.,  Monday, 
November  5,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Persoimel  actions  (appointments, 
promotions,  assigiunents, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aiuiounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Michelle  A.  Smith,  Assistant  to  the 
Board;  202^52-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aiuiouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
aimouncement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  26.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-27360  Filed  10-26-01:12:21  pm) 
■LUNO  COM  S210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0235] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  Price 
Reductions  Clause 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  comments 

regarding  an  extension  to  an  existing 

OMB  clearance  3090-0235,  Price 

Reductions  Clause. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration,  Office  of  Acquisition 
Policy  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurenUy  approved 
information  collection  requirement 
concerning  Price  Reductions  Clause. 
DATES:  Comment  Due  Date:  December 
31,2001. 

ADDRESSES:  Comments  regarding  this 
collection  of  information  should  be 
submitted  to:  Ed  Springer,  GSA  Desk 
Officer.  OMB,  Room  10236,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
Stephanie  Morris,  General  Services 
Administration,  Acquisition  Policy 
Division,  1800  F  Street,  NW.,  Room 
4035.  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer,  Office  of  GSA 
Acquisition  Policy  (202)  208-6750. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0235,  The  Price 
Reductions  Clause.  The  Price 
Reductions  Clause  used  in  multiple 
award  schedule  contracts  ensures  that 
the  Government  maintains  its 
relationship  with  the  contractor's 
customer  or  category  of  customers,  upon 
which  the  contract  is  predicated. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  9,547. 

Total  Annual  Responses:  19,094. 

Percentage  of  these  responses  , 

collected  electronically:  100. 

Average  hours  per  response:  7.5 
hours. 

Total  Burden  Hours:  143,205. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP),  1800  F  Street,  NW.,  Room  4035, 
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Washington.  DC  20405.  telephone  (202) 
501-4744.  Please  cite  OMB  Control  No. 
309Q-0235.  Price  Reductions  Clause. 

Dated:  October  22,  2001. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  01-27305  Filed  10-29-01;  8:45  am) 
BILUNG  CODE  622fr^1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Sulsmission  for  OMB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recenUy  submitted  to  OMB. 

1.  National  Study  of  Culturally  and 
Linguistically  Appropriate  Services  in 
Managed  Care  Organizations — NEW — 
The  Office  of  Minority  Health  proposes 
to  conduct  a  survey  of  a  random  sample 
of  managed  care  organizations.  The 
survey  will  provide  data  on  the 
prevalence  of  policies  and  practices  that 
promote  the  delivery  of  culturally  and 
linguistically  appropriate  services,  and 
identify  factors  that  may  facilitate  or 
impede  the  implementation  of  such 
policies  and  practices.  The  information 
will  inform  the  Office  of  Minority 
Health  in  the  development  of  technical 
assistance  materials.  Respondents: 
Business  or  other  for-profit.  Non-profit 
organizations;  Number  of  Respondents: 
720:  Frequency  of  Response:  one  time; 
Burden  per  Response:  .42  hours;  Total 
Burden:  300  hours. 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Sti-eet  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cjrnthia  Agens  Bauer.  OS  Reports 
Clearance  Officer,  Room  503H. 
Humphrey  Building,  200  Independence 


Avenue  SW.,  Washington  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  October  22,  2001. 
Kerry  Weems. 

Acting  Deputy  Assistant  Secretary,  Budget. 
IFR  Doc.  01-27309  Filed  10-29-01:  8:45  am] 
BNJJNO  COOE  41S0-29-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  Law.  92-463),  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
aimounces  the  following  committee 
meeting. 

Name:  Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory  Committee. 

Times  and  Dates:  1  p.m.-5  p.m..  November 
14.  2001:  9  a.m.-5  p.m.,  November  15,  2001. 

Place:  The  Doubletree  Club  Hotel — Atlanta 
Airport.  3400  Norman  Berrv  Road.  Atlanta, 
Georgia  30344,  Telephone:  (404)  763-1600. 

Status:  Open  to  the  public  limited  only  by 
the  space  available. 

Purpose;  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary,  and  the  Director  of  CDC.  regarding 
the  need  for  early  detection  and  control  of 
breast  and  cervical  cancer  and  to  evaluate  the 
Department's  current  breast  and  cervical 
cancer  early  detection  and  control  activities. 

Matters  to  be  Discussed:The  discussion 
will  primarily  focus  on  evaluating  the  CDC 
National  Breast  and  Cervical  Cancer  Early 
Detection  Program. 

Members  of  the  public  who  wish  to  make 
a  brief  oral  presentation  at  the  meeting 
should  contact  Ms.  Cecilia  Nkabinde  at  770- 
488-4880  or  Ms.  Regina  Seider  at  (770)  488- 
3078  by  4  p.m.  on  November  1.  2001  to  have 
time  reser\'ed  on  the  agenda.  Each  individual 
or  group  making  an  oral  presentation  will  be 
limited  to  5  minutes.  The  request  should 
idenlifv'  the  name  of  the  individual  who  will 
make  the  presentation  and  an  outline  of  the 
issues  to  be  addressed.  At  least  25  copies  of 
the  presentation  and  25  copies  of  (he  visual 
aids  used  at  the  meeting  are  to  be  given  to 
Ms.  Nkabinde  no  later  than  the  time  of  the 
presentation  for  distribution  to  the 
Committee  and  the  interested  public. 

Contact  Person  for  Additional  Information: 
Ms.  Cecilia  Nkabinde.  Division  of  Cancer 
Prevention  and  Control.  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  CDC.  4770  Buford  Highway.  NE.. 
M/S  K-57,  Atlanta.  Georgia  30341-3724. 
telephone  770/488-4880. 

The  Director.  Management  .Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 


other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  24.  2001. 
lolin  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-27212  Filed  10-29-01;  8:45  am] 
BILUNG  COOe  4ie3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01C-0486] 

LycoRed  Natural  Products  industries; 
Filing  of  Color  Additive  Petttion 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aiuiouncing 
that  LycoRed  Natural  Products 
Industries  has  filed  a  petition  proposing 
that  the  color  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
tomato  lycopene  extract  to  color  foods 
generally. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administi-ation.  200  C  St.  SW.. 
Washington.  DC  20204,  202-418-3076. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  721(d)(1)  (21  U.S.C.  379e(d)(l))). 
notice  is  given  that  a  color  additive 
petition  (CAP  1C0273)  has  been  filed  by 
LycoRed  Natural  Products  Industries,  c/ 
o  TC  Associates,  Inc..  P.O.  Box  285. 
West  Boxford,  MA  01885.  The  petition 
proposes  to  amend  the  color  additive 
regulations  in  21  CFR  part  73  toprovide 
for  the  safe  use  of  tomato  lycopene 
extract  to  color  foods  generally. 

The  agency  has  determined  under  21 
CFR  25.32(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envirorunental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  Otiober  17.  2001. 
Alan  M.  Rulis. 

Din-ctnr.  Office  of  Prcmarket  Approval. 
CtnUer  for  Food  Safety  and  Applird  .S'utrilion. 
IKR  Doc.  01-27252  Filed  10-29-01:  8:45  ami 

8ILUNC  COOE  4160-01-S 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4655-N-23] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Mortgagor's  Certificate  of  Actual  Coet 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
31.2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Nimiber  and  should  be  sent  to: 
Wayne  Eddins.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Building,  Room  8202, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCuUough,  Director,  Office  of 
Multifamily  Development,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SW., 
Washington.  DC  20410,  telephone 
number  (202)  708-2866  (this  is  not  a 
toll-free  number),  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

Tnis  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
acctiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


This  Notice  also  lists  the  following 
ijlformation: 

Title  of  Proposal:  Mortgagor's 
Certificate  of  Actual  Cost. 

OMB  Control  Number,  if  applicable: 
2502-0112. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
Fonn-92330  is  used  to  obtain  data  from 
the  mortgagor  relative  to  the  actual  cost 
of  the  project.  The  mortgagor  is  required 
by  law  to  create  and  maintain  records 
necessary  to  audit  project  costs  at  final 
endorsement.  The  actual  data  is 
reviewed  by  HUD  staff  to  determine  that 
the  mortgagor's  originally  endorsed 
mortgage  is  supported  by  the  applicable 
percentage  of  approved  costs.  Failure  to 
receive  and  review  the  cost  certification 
data  would  result  in  the  Department's 
over  insurance  of  the  mortgage  in 
violation  of  the  law. 

Agency  form  numbers,  if  applicable: 
HUD-92330. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  An  estimation  of  the 
total  number  of  hours  needed  to  prepare 
the  information  collection  is  4,000.  "The 
number  of  respondents  is  500.  The 
number  of  hours  per  response  is  8.  The 
form  is  submitted  only  once  during  the 
final  endorsement  period  of  the 
mortgage. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  previously  approved 
collection  for  which  approval  has 
expired.  ' 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  October  12,  2001. 
Sean  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing.  Federal  Housing  Commissioner. 
|FR  Doc.  01-27315  Filed  10-29-01;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4513-N-07] 

Credit  Watch  Termination  Initiative 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  of  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  HUD's  Federal  Housing 
Administration  against  HUD-approved 
mortgagees  through  its  Credit  Watch 


Termination  Initiative.  This  notice 
includes  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  (Agreements)  terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Quality  Assurance  Division,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  St. 
SW.,  Room  B133-P3214,  Washington, 
DC  20410;  telephone  (202)  708-2830 
(this  is  not  a  toll  free  number).  Persons 
with  hearing  or  speech  impairments 
may  access  that  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  HUD  has 
the  authority  to  address  deficiencies  in 
the  performance  of  lenders'  loans  as 
provided  in  the  HUD  mortgagee 
approval  regulations  at  24  CFR  202.3. 
On  May  17, 1999  (64  FR  26769),  HUD 
published  a  notice  on  its  procedures  for 
terminating  Origination  Approval 
Agreements  with  FHA  lenders  and 
placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17, 1999  notice,  HUD  advised 
that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees  which  have 
had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement 

Approval  of  a  mortgagee  by  HUD/ 
FHA  to  participate  in  FHA  mortgage 
insurance  programs  includes  an 
Agreement  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single  family  mortgage  loans  and  submit 
them  to  FHA  for  insiuance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
termination  of  a  mortgagee's  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD's  Mortgagee  Review 
Board  under  HUD's  regulations  at  24 
CFR  part  25. 

Cause 

HUD's  regulations  permit  HUD  to 
terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 
national  defoult  and  claim  rate.  For  the 
seventh  review  period,  HUD  is  only 
terminating  the  Agreement  of 
mortgagees  whose  default  and  claim  rate 
exceeds  both  the  national  rate  and  300 
percent  of  the  field  office  rate. 
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Effect 

Termination  of  the  Agreement 
precludes  that  branch{s)  of  the 
mortgagee  from  originating  FHA-insured 
single  family  mortgages  within  the  area 
of  the  HUD  field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  service  FHA  insiu«d 
mortgages  may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  Termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are  (1) 
those  already  imderwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
unconditionally  approved  DE  lender 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 
submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  imderwriting  to  another 
mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 


area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 
if  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 
requirements  of  24  CFR  202.5,  202.6, 
202.7,  202.8  or  202.10  and  202.12,  if 
there  has  been  no  Origination  Approval 
Agreement  for  at  least  six  months,  and 
if  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  ah  independent  review  of 
the  terminated  office's  operations  as 
well  as  its  mortgage  production, 
specifically  including  the  FHA-insured 
mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  for  the 


mortgagee's  high  default  and  claim  rate. 
The  review  must  be  conducted  and 
issued  by  an  independent  Certified 
Public  Accountant  (CPA)  qualified  to 
perform  audits  under  Government 
Auditing  Standards  as  set  forth  by  the 
General  Accounting  Office.  The 
mortgagee  must  also  submit  a  written 
corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA's  report, 
along  with  evidence  that  the  plan  has 
been  implemented.  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  accompanied  by  the  CPA's 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director. 
Office  of  Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW., 
Room  B133-P3214,  Washington.  DC 
20410  or  by  courier  to  490  L'Enfant 
Plaza.  East.  SW..  Suite  3214, 
Washington,  DC  20024. 

Action 

The  following  mortgagees  have  had 
their  Agreements  terminated  by  HUD: 


Mortgagee  name 

Mortgagee  branch  address 

HUD  Office 
jurisdictions 

Terminataion 

effective 
-     date 

Home  ownership 
centers 

American  Charter  Mortgage 

American  Rnancial  MTG  Corp 

Bankers  First  Mortgage  Co 

Caprtal  State  Mortgage  

First  Guaranty  Mortgage  Corp  

Mortgage  Edge  Corporation 

8141  E  2nd  Street  Suite  206  Downey  CA  90241  .... 
1011  Noteware  Drive  Traverse  City,  Ml  49686 

9505  Reisterstown  Rd  Suite  100S  Owings  Mills, 

MD  21117. 
2646   Southkx)p   West   Suite    110   Hoii.<iton.    TX 

77054. 
8180  Greensboro  Dr-Suite  1175  Mdean,  VA  22102 
3475  Sheridan  St  Suite  301  Hollywood,  FL  33031  .. 

150  WestparV  Way  #304  Euless  TX  76040  

Los  Angeles.  CA 
Grand  Rapids. 

Ml. 
Baltinwre,  MD  ... 

Houston.  TX  

Washington,  DC 
Ftorida  State  Off. 

FL 
Fort  Worth.  TX  .. 
San  Juan,  PR  .... 

07/17/2001 
07/17/2001 

04/28/2001 

05/24/2001 

04/28^2001 
07/17/2001 

07/17/2001 
07/17/2001 

Santa  Anna. 
Philadelphia 

Philadelphia. 

Denver 

Philadelphia. 
Atlanta. 

Mortoaoe  Edoe  Corooration 

Denver. 

North  Star  Mortgage 

416  Ponce  De  Leon  Avenue  #6  Hato  Rey,  PR 
00918. 

Atlanta 

Dated:  October  22.  2001. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 
IFR  Doc.  01-27313  Filed  10-29-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability,  Draft  Reatoratlon 
Plan  and  Environmental  Aaaeaament 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  &  Wildlife 
Service  (Service),  on  behalf  of  the  U.S. 
Department  of  the  Interior  (EKDI),  as  a 
Natural  Resource  Trustee  (Trustee), 
announces  the  release  for  public  review 


of  the  Draft  Restoration  Plan  and 
Environmental  Assessment  (RP/EA)  for 
the  Charles  George  Landfill  Superfund 
Site  in  Tyngsborough,  Massachusetts. 
The  Draft  RP/EA  describes  the  DOI's 
proposal  to  restore  natural  resources 
injured  as  a  result  of  chemical 
contamination  at  the  Charles  George 
Landfill  Superfund  Site. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  14, 
2001. 

ADDRESSES:  Requests  for  copies  of  the 
Draft  RP/EA  may  be  made  to:  Laura 
Eaton-Poole,  U.S.  Fish  and  Wildlife 
Service,  New  England  Field  Office  c/o 
Great  Meadows  National  Wildlife 
Refuge,  Weir  Hill  Road,  Sudbury, 
Massachusetts,  01776.  Copies  are  also 
available  on  the  internet  at:  http:// 
greatmeadows.fws.gov/ 
charlesgeorgp.html. 


Written  comments  or  materials 
regarding  the  Draft  RP/EA  should  be 
sent  to  the  same  address. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Laura  Eaton-Poole,  U.S.  Fish  and 
Wildlife  Service,  New  England  Field 
Office  c/o  Great  Meadows  National 
Wildlife  Refiige,  Weir  HiU  Road. 
Sudbury,  Massachusetts.  01776. 
Interested  parties  may  also  call  978- 
443—4661,  extension  17,  or  send  email 

to  Laura Eaton@fws.gov  for  further 

information. 

SUPPl£MENTARY  INFORMATION:  Under  the 
authority  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  as  amended, 
commonly  known  as  Superfund,  (42 
U.S.C.  9601  efseq.),"*   *   *  (Trustees) 
may  assess  damages  to  natural  resources 
resulting  from  a  discharge  of  oil  or  a 
release  of  a  hazardous  substance  *  *  * 
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and  may  seek  to  recover  those 
damages."  Natural  resource  damage 
assessments  are  separate  from  the 
cleanup  actions  undertaken  at  a 
hazardous  waste  site,  and  provide  a 
process  whereby  the  Trustees  can 
determine  the  proper  compensation  to 
the  public  for  injury  to  natural 
resoiu-ces. 

Three  natural  resource  trustees  settled 
with  the  Potentially  Responsible  Parties 
for  injuries  to  natural  resources  due  to 
releases  of  hazardous  substances  from 
the  Charles  George  Landfill  Superfund 
Site:  DO!  recovered  $299,916  for 
injuries  to  migratory  birds  that  use 
wetlands:  the  National  Oceanic  and 
Atmospheric  Administration  recovered 
$134,624  for  potential  injuries  to 
anadromous  and  catadromous  fish  in 
the  Merrimack  River:  and  the 
Commonwealth  of  Massachusetts 
recovered  $918,900  for  injuries  to 
wetlands  and  groundwater.  The  total 
recovery  of  damages  and  futxu* 
oversight  expenses  for  all  the  Trustees 
was  $1,353,440.  The  three  Trustees 
signed  a  Memorandum  of  Agreement 
(MOA)  in  recognition  of  the  common 
interests  to  restore,  replace  and/or 
acquire  the  equivalent  natural  resources 
which  were  injured,  destroyed,  or  lost 
by  the  releases  of  hazardous  substances. 
The  MOA  provides  a  framework  for  the 
development  of  a  Trustee  Council  that 
cooperatively  develops  and  implements 
a  Restoration  Plan. 

The  Draft  RP/EA  is  being  released  in 
accordance  with  section  lll(i)  of 
CERCLA,  42  U.S.C.  961  l(i)  and  the 
National  Environmental  Policy  Act.  The 
Draft  RP/EA  describes  a  number  of 
natural  resource  restoration,  acquisition, 
and  protection  alternatives  identified  by 
the  Charles  George  Natural  Resources 
Trustee  Council  (Trustee  Council),  and 
evaluates  each  of  the  possible 
alternatives  based  on  all  relevant 
considerations.  The  Trustee  Council's 
Preferred  Alternative  has  two  parts:  (1) 
The  settlement  funds  will  be  used  to 
protect  properties  adjacent  to  or  near  the 
areas  of  impact  and;  (2)  the  settlement 
funds  will  be  used  to  contribute  to  the 
anadromous  fish  restoration  effort  in  the 
Merrimack  River  Watershed  through  the 
funding  of  stocking  and  monitoring  of 
alewife  in  the  Concord  River  in 
Massachusetts,  and  contributing  to  the 
funding  of  the  construction  of  a  fish 
ladder  at  a  dam  on  the  Concord  River 
which  is  an  impediment  to  upstream 
migration  of  migratory  fish.  Details 
regarding  the  proposed  projects  are 
contained  in  the  Draft  RP/EA. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Draft  RP/EA.  Copies  of  the  Draft  RP/EA 
are  available  from  the  Service's  New 


England  Field  Office  c/o  Great  Meadows 
National  Wildlife  Refuge,  Weir  Hill 
Road.  Sudbury,  Massachusetts,  01776, 
or  firom  the  Tyngsborough  Public 
Library,  25  Bryants  Lane,  Tyngsborough, 
Massachusetts,  01879.  All  comments 
received  on  the  Draft  RP/EA  will  be 
considered  and  a  response  provided 
either  through  revision  of  the  Draft  RP/ 
EA  and  incorporation  into  the  Final 
Restoration  Plan  and  Enviroiunental 
Assessment,  or  by  letter  to  the 
commentor. 

Author:  The  primary  author  of  this 
notice  is  Laura  Eaton-Poole,  U.S.  Fish 
and  Wildlife  Service,  New  England 
Field  Office,  c/o  Great  Meadows 
National  Wildlife  Refuge,  Weir  Hill 
Road,  Sudbury,  Massachusetts,  01776. 

Authority:  The  authority  for  this  action  is 
the  Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA) 
of  1980  as  amended,  commonly  known  as 
Superfund,  (42  U.S.C.  9601  et  seq.]. 

Dated:  October  10.  2001. 
Joseph ).  Dowhan, 

Acting  Regional  Director.  Region  5,  U.S.  Fish 
&■  Wildlife  Service. 

|FR  Doc.  01-26988  Filed  10-29-01:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Candidate  Conservation  Agreement 
witti  Assurances  and  Permit 
Application  for  a  Proposed 
Reintroduction  of  the  Robust 
Redhorse 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
has  received  an  application  from 
Georgia  Power  Company  (Applicant)  for 
an  enhancement  of  survival  permit 
(ESP)  pursuant  to  section  10(a)(1)(A)  of 
the  Endangered  Species  Act  of  1973 
(U.S.C.  1531  et  seq.),  as  amended  (Act). 
With  the  assistance  of  the  Georgia 
Department  of  Natural  Resources 
(GDNR)  and  the  Service,  Georgia  Power 
Company  proposes  to  reintroduce  the 
robust  redhorse  [Moxostoma  robustum) 
into  a  portion  of  the  upper  Ocmulgee 
River  in  central  Georgia  and  conduct 
related  research  and  monitoring 
activities.  We  are  announcing  our 
receipt  of  the  permit  application  as  well 
as  the  availability  of  a  proposed 
Candidate  Conservation  Agreement  with 
Assurances  (CCAA)  for  the  robust 
redhorse  that  is  intended  to  facilitate  the 
implementation  of  conservation 
measures  for  the  species  by  the 


Applicant,  GDNR,  and  the  Service  in 
support  of  on-going  efforts  to 
reintroduce  the  species  into  areas  where 
it  historically  occurred. 
DATES:  Written  comments  on  the  CCAA 
and  ESP  application  should  be  sent  to 
the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  November  29,  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  CCAA  and  ESP  application  may 
obtain  copies  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hoiu-s  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  247 
South  Milledge  Avenue,  Athens, 
Georgia  30605.  Written  data  or 
comments  concerning  the  CCAA  or  ESP 
application  should  be  submitted  to  the 
Regional  Office  at  the  address  listed 
above  and  must  be  submitted  in  writing 
to  be  adequately  considered  in  the 
Service's  decision-making  process. 
Please  reference  permit  number 
TE038547-0  in  your  comments,  or  in 
requests  of  the  documents  discussed 
herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Lee  Andrews,  Regional  CCAA 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7217,  facsimile: 
404/679-7081;  or  Mr.  Mark  Bowers, 
Fish  and  Wildlife  Biologist,  Georgia 
Field  Office,  Athens,  Georgia  (see 
ADDRESSES  above),  telephone:  706/613- 
9493. 

SUPPLEMENTARY  INFORMATION:  The  robust 
redhorse  is  a  large,  rare  sucker  that  was 
originally  described  from  the  Yadkin 
River,  North  Carolina,  in  1869  by 
Edward  Cope.  Few  specimens  were 
collected  and  the  species'  status  was 
uncertain  until  1991  when  a  single 
population  of  robust  redhorse  was 
discovered  by  GDNR  biologists  along  a 
70-mile  reach  of  the  Oconee  River  in 
central  Georgia.  The  robust  redhorse  is 
the  largest  North  American  sucker 
species  and  historically  occiured  in 
medium  to  large  rivers  of  the  South 
Atlantic  Coastal  Plain  where  it  spawned 
on  clean,  rocky  shoals.  It  is  listed  by  the 
State  of  Georgia  as  endangered  and  is 
considered  a  species  of  management 
concern  by  the  Service. 

Since  the  rediscovery  of  the  species, 
a  number  of  management  and 
conservation  efforts  for  the  robust 
redhorse  have  been  implemented  by  the 
Robust  Redhorse  Conservation 
Committee  (RRCC),  which  was 
established  in  1995  through  a 


Federal  Register /Vol  66,  No.  210 /Tuesday,  October  30,  2001 /Notices 


54777 


Memorandum  of  Understanding  among 
State  and  Federal  agencies,  private 
interests,  research  scientists,  industry, 
and  conservation  organizations.  The 
RRCC  works  voluntarily  and 
cooperatively  to  determine  the  status  of 
known  robust  redhorse  populations, 
establish  additional  populations,  and 
implement  necessary  research  and  other 
actions  to  maintain  or  enhance  the 
survival  of  this  species  within  its 
historic  range.  The  Applicant,  GDNR, 
and  the  Service  are  each  members  of  the 
RRCC. 

The  RRCC  has  made  significant 
conservation  advances  relative  to  the 
robust  redhorse  since  1995,  including 
the  development  of  propagation 
techniques,  progress  in  the 
imderstanding  of  the  species'  life 
history  and  habitat  requirements,  and 
the  discovery  of  three  additional  natiual 
populations.  In  addition,  three  refugial 
populations  have  been  established 
based  on  techniques  developed  through 
this  cooperative  effort.  The  RRCC  has 
also  secured  funding  necessary  to 
continue  and  expand  collaborative 
conservation  efforts  and  research  for  the 
robust  redhorse. 

The  RRCC  has  also  developed  a 
Conservation  Strategy  for  the  robust 
redhorse  that  includes  short-  and  long-  . 
term  goals  for  the  conservation  of  the 
species.  The  short-term  goals  of  the 
Conservation  Strategy  include,  but  are 
not  limited  to:  (1)  Establishing  refugial 
populations  to  reduce  the  impact  of 
potential  catastrophic  events  on  the 
species'  survival;  (2)  Determining 
habitat  and  life  history  requirements  of 
robust  redhorse;  and  (3)  Establishing 
reintroduction  plans  or  agreements  to 
facilitate  conservation  actions  for 
specific  sites.  The  long-term  goal  of  the 
Conservation  Strategy  is  to  establish  or 
maintain  at  least  six  self-sustaining 
populations  of  robust  redhorse 
distributed  throughout  the  species' 
historic  range.  These  conservation  goals 
are  based  on  the  recommendations  of 
the  RRCC,  fishery  biologists,  research 
scientists,  and  State  and  Federal 
resource  agencies,  and  are  based  on 
research  reviewed  by  members  of  the 
RRCC.  The  activities  covered  by  the 
proposed  CCAA  complement  the  efforts 
of  the  RRCC  and  support  the  RRCC's 
goals  of  establishing  refugial  and  self- 
sustaining  populations  throughout  the 
species'  historic  range. 

CCAAs  encourage  private  and  other 
non-Federal  property  owners  to 
implement  conservation  efforts  and 
reduce  threats  to  imlisted  but  declining 
species  by  assuring  those  landowners 
that  they  will  not  be  subjected  to 
increased  land  and  water  use 
restrictions  if  a  species  covered  by  a 


CCAA  is  listed  in  the  future.  By 
focusing  on  species  which  are  not 
currently  listed  imder  the  Act,  including 
species  proposed  for  listing,  species 
which  are  formal  candidates  for  listing, 
and  species  which  may  become 
proposed  or  candidate  species  in  the 
futiu«,  CCAAs  provide  the  opportunity 
to  conserve  declining  species  prior  to  or 
instead  of  listing.  The  robust  redhorse  is 
considered  to  be  a  species  of 
management  concern,  and,  as  such, 
could  become  a  proposed  or  candidate 
species  in  the  futiu^.  Efforts  such  as 
those  proposed  in  conjunction  with  the 
proposed  CCAA  will  expedite 
reintroduction  of  robust  redhorse  into 
the  Ocmulgee  River  by  providing  the 
Applicant  with  a  regulatory  incentive 
for  participation  that  would  not  likely 
exist  except  for  this  CCAA.  In  this  way, 
the  proposed  CCAA  will  address  both 
the  needs  of  the  species  and  those  of  the 
Applicant. 

"The  proposed  CCAA  represents  a 
significant  milestone  in  the  cooperative 
conservation  efforts  for  the  species  and 
is  consistent  with  section  2(a)(5)  of  the 
Act,  which  encourages  creative 
partnerships  among  public,  private,  and 
government  entities  to  conserve 
imperiled  species  and  their  habitats. 
Consistent  with  our  CCAA  policy,  the 
proposed  CCAA  is  intended  to  facilitate 
conservation  actions  for  robust  redhorse 
that  will  remove  or  reduce  the  threats  to 
the  species.  The  CCAA  is  also  intended 
to  provide  the  Applicant  with  regulatory 
certainty  related  to  its  electric  power 
generation  operations  at  Lloyd  Shoals 
Dam,  which  controls  flows  within  that 
portion  of  the  Ocmulgee  River  where 
the  conservation  actions  will  occur, 
should  the  robust  redhorse  become 
federally  listed  as  threatened  or 
endangered  in  the  future. 

The  conservation  measures  in  the 
CCAA  would  be  implemented  by  the 
Applicant,  with  the  assistance  of  GDNR 
and  the  Service,  and  would  consist  of 
reintroducing  robust  redhorse  into  a 
portion  of  the  upper  Ocmulgee  River  in 
central  Georgia,  monitoring  the 
effectiveness  of  reintroduction  efforts, 
conducting  research  on  critical  life 
history  and  habitat  requirements  for  the 
species  within  the  project  area,  and 
working  collaboratively  to  identify  and 
protect  important  robust  redhorse 
habitats  within  the  project  area  through 
existing  laws  and  regulations.  These 
objectives  support  the  Conservation 
Strategy  for  the  species  developed  by 
the  RRCC. 

The  Applicant  has  committed  to 
implement  the  conservation  measures 
specified  in  the  CCAA  and  requests 
issuance  of  the  ESP  in  order  to  address 
the  take  prohibitions  of  section  9  of  the 


Act  should  the  species  become  listed  in 
the  future.  When  determining  whether 
to  issue  the  requested  ESP,  the  Service 
will  consider  a  number  of  factors  and 
information  sources  including  the      * 
project's  administrative  record,  any 
public  comments  received,  and  the 
application  requirements  and  issuance 
criteria  for  CCAAs  contained  in  50  CFR 
part  17.22(d)  and  part  17.32(d).  The 
Service  will  also  evaluate  whether  the 
issuance  of  the  ESP  complies  with 
section  7  of  the  Act  by  conducting  an 
intra-Service  section  7  consultation.  The 
results  of  this  consultation,  in 
combination  with  the  above  findings, 
regulations,  and  public  comments,  will 
be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
requested  ESP. 

m  a  CCAA,  we  will  provide  that  if  any 
species  covered  by  the  CCAA  is  listed, 
and  the  CCAA  has  been  implemented  in 
good  faith  by  the  Applicant,  we  will  not 
require  additional  conservation 
measures  nor  impose  additional  land, 
water,  or  resource  use  restrictions 
beyond  those  the'  property  owner 
voluntarily  committed  to  under  the 
terms  of  the  CCAA.  We  have  made  the 
preliminar\'  determination  that  the 
Applicant's  conservation  measiu«s  will 
likely  meet  the  intent  of  the  CCAA 
policy,  primarily  due  to  the  potential 
establishment  of  another  self-sustaining 
population  of  the  species  within  its 
historic  range.  The  proposed  CCAA 
would  be  in  effect  for  a  period  of  22 
years  in  that  portion  of  the  Ocmulgee 
River  lying  downstream  of  Lloyd  Shoals 
Dam  (river  mile  250.2)  and  upstream  of 
a  low-head  dam  at  Juliette.  Georgia 
(river  mile  230.9).  Habitat  conditions 
within  this  portion  of  the  Ocmulgee 
River  have  been  evaluated  by  the 
Applicant,  GDNR,  and  the  Service  and 
are  believed  to  be  suitable  for  the  robust 
redhorse  such  that  there  is  a  high 
likelihood  that  a  refugial  or  reproducing 
population  will  become  established. 

We  are  providing  this  notice  pursuant 
to  section  10(c)  of  the  Endangered 
Species  Act  and  implementing 
regulations  for  the  National 
Environmental  Policy  Act  (40  CFR  part 
1506).  We  will  not  make  our  final 
determination  until  after  the  end  of  the 
30-day  comment  period  and  will  fully 
consider  all  comments  received  during 
the  comment  period.  If  the  final  analysis 
shows  the  CCAA  to  be  consistent  with 
the  Service's  policies  and  applicable 
regulations,  the  Service  will  sign  the 
CCAA  and  issue  the  ESP.  The  proposed 
ESP  would,  in  compliance  with  the 
CCAA  policy,  only  become  valid  on 
such  date  as  the  robust  redhorse  is  listed 
as  a  threatened  or  endangered  species 
under  the  Act. 
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This  notice  also  advises  the  public 
that  the  Service  has  made  a  preliminary 
determination  that  issuance  of  the  ESP 
will  not  result  in  significant 
environmental,  economic,  social, 
historical  or  cultural  impacts  and  is, 
therefore,  categorically  excluded  from 
review  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA),  pursuant  to  516 
Departmental  Manual  2,  Appendix  1 
and  516  Departmental  Manilal  6, 
Appendix  1.  This  notice  is  provided 
piirsuant  to  section  10  of  the  Act  and 
our  CCAA  Policy  (Federal  Register  Vol. 
64.  No.  116.  June  17,  1999,  pp.  32726- 
32736).  The  Service  specifically 
requests  information,  views,  and 
opinions  from  the  public  via  this  notice. 
Further,  the  Service  is  specifically 
soliciting  information  regarding  the 
adequacy  of  the  CCAA  as  measured 
against  the  Service's  CCAA  Policy. 

Dated:  October  22,  2001. 
H.  Dale  Hall, 

Acting  Regional  Director. 

(PR  Doc.  01-27213  Filed  10-2»-01:  8:45  am] 

■LUNO  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Preparation  of  an  Environmental 
Assessment  for  Shell  Offslwre  inc.'s 
Proposed  Deopwater  Development 
Plan  Offshore  AlatMma  (NaKika 
ProfM:!) 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Preparation  of  an  environmental 

assessment.  j 

summary:  The  Minerals  Management 
Service  (MMS)  is  preparing  an 
environmental  assessment  (EA)  for  a 
proposed  deepwater  development  plan 
to  develop  and  produce  hyckocarbon 
reserves  115-118  miles  offshore 
Alabama  in  Mississippi  Canyon  Blocks 
474  and  520. 

This  EA  implements  the  tiering 
process  outlined  in  40  CFR  1502.20, 
which  encoiirages  agencies  to  tier 
environmental  documents,  eliminating 
repetitive  discussions  of  the  same  issue. 
By  use  of  tiering  from  the  most  recent 
Final  Environmental  Impact  Statement 
(EIS)  forThe  Gulf  of  Mexico  Central 
Planning  Area  for  Lease  Sales  169, 172, 
175, 178,  and  182  and  by  referencing 
related  enviroiunental  doounents,  this 
EA  concentrates  on  environmental 
issues  specific  to  the  proposed  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Elm  wood 


Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  Clay  Pilie",  telephone 
(504)  736-2443. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
GOM  Region  received  an  Initial 
Development  Operations  Coordination 
Document  (DOCD)  from  Shell  Offshore 
Inc.  (Shell)  that  proposes  to  develop  and 
produce  hydrocarbon  reserves  using 
facilities  located  in  Mississippi  Canyon 
Blocks  474  and  520.  The  DOCD  was 
assigned  a  plan  control  nimiber  of  N- 
7166  and  the  project  is  referred  to  as  the 
NaKika  Project.  Shell  proposes  to 
complete  the  previously  drilled 
Mississippi  Canyon  Block  520  No.  1 
Well  (Herschel)  and  install  the 
centrally-located  floating 
semisubmersible-shaped  host  facility 
(NaKika)  in  Mississippi  Canyon  Block 
474.  The  NaKika  host  facility  will 
support  the  facilities,  equipment, 
flowline  risers,  and  export  pipelines 
necessary  to  develop  the  reserves  from 
10  satellite  subsea  wells  located  in  five 
independent  fields — Kepler  (Mississippi 
Canyon  Block  383),  Ariel  (Mississippi 
Canyon  429  Unit),  Fourier  (Mississippi 
Canyon  522  Unit),  Herschel  (Mississippi 
Canyon  522  Unit),  and  East  Anstey 
(Mississippi  Canyon  607  Unit). 

The  NaKika  host  facility  will  be 
permanently  moored  by  a  16-point, 
semi-taut  wire  rope,  chain,  and  suction 
pile  mooring  system.  The  hull  portion  of 
the  NaKika  host  facility  is  comprised  of 
four  square  steel  columns,  56  feet  wide 
and  142  feet  high,  and  four  rectangular 
steel  pontoons,  41  feet  wide  and  35  feet 
high,  which  coimect  the  bottoms  of  the 
four  coliunns.  Topside  facilities  are 
comprised  of  four  modules — quarters, 
process,  east  receiving,  and  west 
receiving.  The  quarters  module  will 
house  up  to  60  people. 

The  water  depth  at  the  NaKika  host 
facility  is  approximately  6,340  feet.  The 
project  will  use  existing  onshore 
support  bases  in  Venice  (air 
transportation)  and  Port  Fourchon 
(marine  transportation),  Louisiana,  to 
support  the  proposed  activities. 

Oil  and  gas  produced  at  the  NaKika 
project  will  be  transported  by  right-of- 
way  pipelines.  These  pipelines  will' 
connect  with  existing  offshore 
infiastructure  for  final  transport  to 
shore. 

The  proposed  action  analyzed  in  the 
EA  will  be  the  development  plan  as 
proposed  by  Shell.  Alternatives  will 
include  the  proposed  action  with 
additional  mitigations  and  no  action 
(i.e.,  disapproval  of  the  plan).  The 
analyses  in  the  EA  will  examine  the 
potential  environmental  effects  of  the 
proposal  and  alternatives. 

Public  Comments:  The  MMS  requests 
interested  parties  to  submit  comments 


regarding  issues  that  should  be 
addressed  in  the  EA  to  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Office  of  Leasing  and 
Environment,  Attention:  Regional 
Supervisor  (MS  5410),  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394.  Comments  must  be 
submitted  no  later  than  30  days  from  the 
publication  of  this  notice. 

Dated:  October  9,  2001. 
Chris  C.  Dynes, 

Regional  Director.  Gulf  of  Mexico  OCS  Region. 
[FR  Doc.  01-27253  Filed  10-29-01;  8:45  am] 
BIUJNO  CODE  431IMm-P 


DEPARTMENT  OF  THE  INTERIOR 
DEPARTMENT  OF  TRANSPORTATION 

National  Park  Service 

Federal  Aviation  Administration 

Membership  in  ttie  Natkmal  Parks 
Overflights  Advisory  Group 

AGENCY:  National  Park  Service,  Interior, 
and  Federal  Aviation  Administration, 
Transportation. 

ACTION:  Notice. 

• 

SUMMARY:  The  National  Park  Service 
(NPS)  and  Federal  Aviation 
Administration  (FAA)  in  accordance 
with  the  National  Parks  Air  Tour 
Management  Act  of  2000;  established 
the  National  Parks  Overflights  Advisory 
Group  (NPOAG).  The  NPOAG  was 
formed  to  provide  continuing  advice 
and  coimsel  with  respect  to  commercial 
air  tour  operations  over  and  near 
national  parks.  This  notice  informs  the 
public  of  the  addition  of  three  new 
members  to  the  NPOAG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Nesbitt,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591, 
telephone:  (202)  493-4981,  or  Marvin 
Jensen,  Soundscapes  Office,  National 
Park  Service,  1201  Oak  Ridge  Drive, 
Suite  200,  Ft.  Collins,  Colorado,  80525, 
telephone:  (970)  225-3563. 

SUPPLEMENTARY  INFORMATION:  The 
National  Parks  Air  Tour  Management 
Act  of  2000  (the  Act)  was  enacted  on 
April  5,  2000,  as  Public  Law  106-181. 
The  Act  required  the  establishment  of 
the  advisory  group  within  1  year  after 
its  enactment.  The  advisory  group  is 
comprised  of  a  balanced  group  of 
representatives  of  general  aviation, 
commercial  air  tour  operations, 
environmental  concerns,  and  Native 
American  tribes. 
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The  advisory  group  provides  "advice, 
information,  and  recommendations  to 
the  Administrator  and  the  Director — 

(1)  On  the  implementation  of  this  title 
[the  Act]  and  the  amendments  made  by 
this  title; 

(2)  On  commonly  accepted  quiet 
aircraft  technology  for  use  in 
commercial  air  toiu-  operations  over  a 
national  park  or  tribal  lands,  which  will 
receive  preferential  treatment  in  a  given 
air  tour  management  plan; 

(3)  On  other  measures  that  might  be 
taken  to  accommodate  the  interests  of 
visitors  to  national  parks;  and 

(4)  At  the  request  of  the  Administrator 
and  the  Director,  safety,  environmental, 
and  other  issues  related  to  commercial 
air  tour  operations  over  a  national  park 
or  tribal  lands." 

Members  of  the  advisory  group  may 
be  allowed  certain  travel  expenses  as 
authorized  by  section  5703  of  title  5, 
United  States  Code,  for  intermittent 
Government  service. 

An  initial  assignment  was  made  to  the 
group  of  seven  members  representing 
aviation,  environmental  and  Native 
American  cultural  interests;  Chip 
Dennerlein  and  Charles  Maynard 
(environmental),  Andy  Cebula  and  Joe 
Corrao  (aviation)  and  Germaine  White 
(Native  American).  (See  66  FR  32974; 
June  19,  2001.)  At  the  first  meeting  of 
the  NPOAG,  on  August  28,  2001,  the 
group  decided  that  the  addition  of  three 
new  members  would  achieve  a  better 
balance  of  interests  representing  the 
group.  The  additional  members  would 
represent  fixed  wing  air  tour  operators, 
environmental  interests  and  Native 
American  cultural  interests. 

By  Federal  Register  notice  of 
September  25,  2001,  the  FAA  and  NPS 
invited  members  of  the  public  from  the 
desired  areas  and  interested  in  serving 
on  the  advisory  group,  to  contact  either 
the  FAA  or  NPS  contact  person.  Five 
persons  expressed  an  interest  in  serving 
on  the  NPOAG  in  addition  to  the 
original  names  submitted  earlier  when 
the  group  was  formed.  The  FAA  and 
NPS  have  selected  three  persons  to 
serve  as  additional  members  of  the 
NPOAG:  Alan  Stephens  will  represent 
aviation  interests,  in  particular  those  of 
fixed-wing  operators;  Richard  Deertrack 
will  represent  Native  American 
interests;  and  Susan  Gunn  will 
represent  environmental  interests.  There 
are  now  a  total  of  10  members  of  the 
NPOAG. 

The  next  meeting  of  the  NPOAG  is 
being  planned  for  late  2001. 


Issued  in  Washington,  DC,  on  October  24, 
2001. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  01-27294  Filed  lO-29-Ol;  8:45  am] 
BCLMG  COM  4»10-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Lower  Santa  Ynez  River  Fish 
Management  Plan  and  Cachuma 
Profsct  Biological  Opinion,  Santa 
BartMra  County,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement/report 

(EIS/R). 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  Cachuma 
Operation  and  Maintenance  Board 
(COMB)  will  prepare  a  joint  EIS/R  on 
the  management  actions  and  projects 
included  in  the:  (1)  Low^r  Santa  Ynez 
River  Fish  Management  Plan  (FMP) 
prepared  by  Reclamation  and  other 
agencies  and  parties  involved  in  the 
Cachuma  Project;  and  (2)  the  Biological 
Opinion  (BO)  prepared  by  the  National 
Marine  Fisheries  Service  (NMFS)  on  the 
Cachuma  Project  relative  to  the 
endangered  southern  steelhead 
population  that  resides  in  the  Santa 
Ynez  River.  Management  actions  in  the 
FMP  and  BO  are  designed  to  improve 
habitat  for  the  steelhead  along  the  river 
downstream  of  Lake  Cachuma  through 
mandated  flow,  habitat,  and  passage 
improvements. 

DATES:  Reclamation  and  COMB  will 
hold  a  scoping  meeting  at  7  p.m.  on 
November  19,  2001,  in  Solvang, 
California  to  seek  public  input  on 
alternatives,  possible  impacts,  and 
issues  to  be  addressed  in  the  EIS/R. 
Written  comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  the  address 
below  by  December  3,  2001. 
ADDRESSES:  The  scoping  meeting  will  be 
at  the  Veteran's  Memorial  Building, 
1745  Mission  Drive  in  Solvang.  Written 
comments  on  the  scope  of  the  EIS/R 
should  be  sent  to  Mr.  David  Young, 
Bureau  of  Reclamation,  South-Central 
California  Area  Office,  1243  N  Street, 
Fresno,  CA  93721,  or  by  phone  at  559- 
487-5127,  or  by  fax  to  559-487-5130. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Young  at  the  above  address, 
telephone:  (559)  487-5127. 
SUPPLEMENTARY  INFORMATION:  In  June 
1994,  the  Memorandimi  of 
Understanding  for  Cooperation  in 


Research  and  Fish  Maintenance  (Fish 
MOU)  was  executed  among  various 
parties  with  interests  along  the  Santa 
Ynez  River,  and  is  currently  being 
continued  through  the  2001  Fish  MOU. 
The  MOU  provides  water  for  fish 
studies  and  fish  habitat  and  passage. 
Since  1993,  the  Santa  Ynez  River 
Technical  Advisory  Committee 
(SYRTAC),  comprised  of  various 
biologists  and  resource  agency 
personnel,  has  directed  the  studies  and 
releases.  Signatories  to  the  1994  MOU 
include  Reclamation,  the  Santa  Barbara 
County  Water  Agency,  California 
Department  of  Fish  and  Game.  U.S.  Fish 
and  Wildlife  Service.  Santa  Ynez  Water 
River  Conservation  District — 
Improvement  District  #1  (SYRWCD 
ID«1),  Cachuma  Conservation  Release 
Board  (CCRB),  City  of  Lompoc,  and 
Santa  Ynez  River  Water  Conservation 
District. 

One  of  the  primary  objectives  of  the 
Fish  MOU  is  to  identify  management 
actions  to  improve  conditions  for  native 
fish  and  other  aquatic  resources, 
including  southern  steelhead.  A  draft 
FMP  was  prepared  by  the  SYRTAC  and 
issued  for  public  comment  in  2000.  A 
final  FMP  was  issued  in  October  2000. 
It  incorporated  the  requirements  in  the 
BO  for  the  Cachuma  Project 
independently  issued  by  NMFS  in 
September  2000,  which  includes 
mandatory  terms  and  conditions  that 
require  Reclamation  to  implement  15 
specific  reasonable  and  prudent 
measures  to  minimize  take  of  the 
southern  steelhead.  Reclamation  is 
currently  implementing  these  measures 
in  coordination  with  COMB.  The  2001 
Fish  MOU  supports  the  implementation 
of  the  BO  and  the  FMP. 

The  FMP  and  BO  management  actions 
have  been  designed  to  benefit  steelhead 
and  other  aquatic  species  directly  and 
indirectly  by:  (1)  Creating  new  habitat 
and  improving  existing  habitat  in  the 
lower  river  and  tributaries;  (2) 
improving  access  to  spawning  and 
rearing  habitats  in  the  lower  river  and 
tributaries;  and  (3)  increasing  public 
awareness  and  support  for  beneficial 
actions  on  private  lands.  Many 
management  actions  can  be 
implemented  independent  of  others  and 
as  such,  can  be  considered  individual 
"projects." 

The  FMP  management  actions  or 
projects  would  be  implemented  by  one 
or  more  agencies,  depending  upon 
funding  sources,  location  of  a  project  on 
federal  versus  non-federal  land,  and 
whether  the  project  is  also  a  mandatory 
requirement  of  the  steelhead  BO. 
Agencies  that  may  implement  projects 
separately  or  jointly  include 
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Reclamation.  COMB.  CCRB,  SYRWCD 
ID#l,andCaltrans. 

The  EIS/R  will  address  the  following 
management  actions  and  projects 
contained  in  the  FMP  and  BO: 

Actions  by  Reclamation  and/or  COMB, 
CCRB,  SYRWCD  ID#1,  &  Caltrans 

•  Surcharging  the  reservoir  to  3.0  feet 
to  provide  water  for  fish  accounts 

•  Mainstem  rearing  releases  to 
achieve  downstream  target  flows  for 
rearing  habitat;  maintciin  residual  pools; 
revise  ramping;  use  Hilton  Creek  for 
releases;  conjunctive  use  of  water  rights 
releases  with  releases  for  fish;  using 
water  from  surcharging 

•  Fish  passage  supplementation  using 
water  from  surcharging 

•  Adaptive  Management  Accoimt  for 
discretionary  releases,  using  water  from 
surcharging 

•  Hilton  Creek  habitat  enhancement 
and  fish  passage  projects:  (1)  Releases  to 
Hilton  Creek;  (2)  supplemental  watering 
system;  (3)  cascade  chute  passage 
improvement;  and  (4)  channel 
extension.  In  addition.  Caltrans  passage 
improvement  at  Hwy  154  culvert  will  be 
included. 

•  Fish  rescue  program 

Actions  That  Require  Cooperation  of 
Other  Agencies  and  Private^ 
Landowners 


•  Tributary  passage  impediment 
removal.  Sites  on  public  and  private 
property  on  Quiota  (6).  El  Jaro  (1), 
Nojoqui  (1)  creeks. 

•  Tributary  enhancement  measures — 
riparian  restoration;  instream  habitat 
enhancement:  and  conservation 
easements.  These  measures  are  located 
on  private  property  on  Quiota.  Alisal, 
Salsipuedes.  El  Jaro.  Nojoqui,  and  San 
Miguelito  creeks. 

•  Mainstem  habitat  enhancement  and 
protection. 

The  management  actions  described  in 
the  FMP/BO  will  be  implemented  in  a 
phased  manner  over  the  next  7  years. 
Projects  that  will  be  implemented  in  the 
next  2-3  years  include:  modifj'ing 
spillgates  for  3-foot  surcharge; 
implementing  releases  using  long-term 
rearing,  passage,  and  Adaptive 
Management  accounts;  installing  pump 
system  and  variable  intake  facility  for 
the  Hilton  Creek  supplemental  watering 
system;  and  completing  the 
modification  of  passage  impediments  on 
Hilton  Creek. 

The  EIS/R  will  evaluate  the 
environmental  impacts  of  the  projects  in 
the  FMP/BO,  as  a  whole,  in  a 
programmatic  manner.  As  the  FMP/BO 
is  implemented  over  time,  the  EIS/R  can 
be  used  for  tiering  project-specific 
Environmental  Assessments.  The  EIS/R 


will  address  impacts  of  certain  FMP/BO 
management  actions  at  a  project  level 
such  as  surcharging  Lake  Cachuma  to 
3.0  feet  and  several  of  the  Hilton  Creek 
projects. 

The  FMP/BO  is  designed  to  improve 
environmental  conditions  for  fish  and 
aquatic  and  riparian  habitats.  As  such, 
the  EIS/R  will  be  focused  on  incidental 
adverse  impacts  associated  with 
implementing  the  FMP/BO  projects. 
Most  of  these  impacts  would  be 
temporary,  and  associated  with 
construction  and  access.  However,  other 
unintended  impacts  would  be  addressed 
such  as  loss  of  oak  trees  at  Lake 
Cachuma  due  to  surcharging, 
displacement  or  disruption  of 
recreational  facilities  at  the  lake  due  to 
surcharging,  increased  need  for  flood 
control  maintenance  in  the  river,  and 
possible  conversion  of  more  arid 
habitats  to  aquatic  habitats. 

The  following  alternatives  would  be 
addressed  in  the  EIS/R,  as  well  as  any 
others  identified  in  the  scoping  process: 

•  No  project  alternative 

•  No  surcharging  alternative 

•  Phased  surcharging:  1.8  feet,  then 
3.0  feet 

•  Smaller  surcharging  {1.8  feet) 
Our  practice  is  to  make  comments, 

including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yeur  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  11,  2001. 
Frank  Michny, 

Regional  Environmental  Officer. 
(FR  Doc.  01-27206  Filed  10-29-O1:  8:4.S  am) 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Availability  for  public 
comment  of  the  Draft  Municipal  and 
Industrial  (M&l)  Water  Shortage  Policy, 
Central  Valley  Project  (CVP),  California 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  has  developed,  in 


consultation  with  the  CVP  municipal 
and  industrial  (M&I)  Water  Service 
contractors,  a  draft  CVP  M&I  Water 
Shortage  Policy.  The  purposes  of  the 
M&I  Water  Shortage  Policy  are  to  (1) 
define  water  allocations  applicable  to  all 
CVP  M&I  contractors  during  times  of 
reduced  water  supplies,  (2)  establish  a 
minimum  water  supply  level  that  with 
the  M&I  contractor's  drought  water 
conservation  measures  and  other  water 
supplies  should  sustain  urban  areas 
during  drought  situations,  and  (3) 
during  severe  or  continuing  droughts 
would,  as  much  as  possible,  protect 
public  health  and  safety,  and  (4)  provide 
information  to  help  M&I  Contractors 
develop  drought  contingency  plans. 
This  policy  is  in  furtherance  of  the  June 
9, 1997  Central  Valley  Project 
Improvement  Act  Administrative 
Proposal  on  Urban  Water  Supply 
Reliability. 

DATES:  Submit  written  comments  on  the 
Draft  CVP  M&I  Water  Shortage  Policy  on 
or  before  November  29,  2001  to  the 
address  below. 

ADDRESSES:  Copies  of  the  Draft  CVP  M&I 
Water  Shortage  Policy  may  be  requested 
by  writing  Alisha  Sterud  at  the  above 
address  or  by  calling  (916)  978-5195  or 
retrieved  from  the  Web  site  at 
www.mp.  usbr.gov/cvpia/3404c/ 

mi shortage.html.  Written  comments 

on  the  Draft  CVP  M&I  Water  Shortage 
Policy  should  be  addressed  to  the 
Bureau  of  Reclamation,  Attention: 
Alisha  Sterud,  MP^OO,  2800  Cottage 
Way,  Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  please  contact 
Alisha  Sterud  at  (916)  978-5195,  or  e- 
mail:  asterud@mp.usbr.gov. 

SUPPLEMENTARY  INFORMATION^  The  CVP 
(Central  Valley  Project)  is  operated 
under  Federal  statutes  authorizing  the 
CVP  and  by  the  terms  and  conditions  of 
water  rights  acquired  pursuant  to 
California  law.  During  any  year,  there 
may  occur  constraints  on  the 
availability  of  CVP  water  for  an  M&I 
(municipal  and  industrial)  contractor 
under  its  contract.  The  cause  of  the 
water  shortage  may  be  drought, 
imavoidable  causes,  or  restricted 
operations  resulting  from  legal 
obligations  or  mandates.  Those  legal 
obligations  include  but  are  not  limited 
to  the  Endangered  Species  Act,  the 
Central  Valley  Project  Improvement  Act 
(CVPIA),  and  conditions  imposed  on 
CVP's  water  rights  by  the  State  of 
California.  This  policy  establishes  the 
terms  and  conditions  regarding  the 
constraints  on  availability  of  water 
supply  for  the  CVP  M&I  water  service 
contracts. 
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Oiir  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  thefr  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosiu^,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  youx 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
frtim  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  thefr  entirety. 

Dated:  October  12.  2001. 
Kirk  Rodgers, 
Acting  Regional  Director. 
IFR  Doc.  01-27207  Filed  10-29-01;  8:45  am) 

BILLING  CODE  4310-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-01-037] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  date:  November  2,  2001  at  11 

a.m. 

PLACE:  Room  101.  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-403  and  731-TA- 
895-896  (Final)(Pure  Magnesium  from 
China  and  Israel)— briefing  and  vote. 
(The  Commission  is  currently  schediUed 
to  transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  November  9, 
2001). 

5.  Inv.  Nos.  701-TA-^05-408  and  731- 
TA-899-904  and  906-908  (Final)(Hot- 
Rolled  Steel  Products  from  China,  India, 
Indonesia,  Kazakhstan,  the  Netherlands, 
Romania,  South  Afiica,  Taiwan, 
Thailand,  and  Ukraine) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  November 
13,  2001). 

6.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 


disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 
By  order  of  the  Commission. 

Issued:  October  25,  2001. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-27338  Filed  10-26-01;  11:15 
am] 

BILLING  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  New  Castle  County, 
Delaware,  Delaware  Department  of 
Transportation,  and  the  State  of 
Delaware,  Civil  Action  No.01:586-SLR, 
was  lodged  with  the  United  States  Court 
for  the  District  of  Delaware  on  August 
29,  2001. 

The  proposed  consent  decree  pertains 
to  alleged  violations  of  the  Clean  Water 
Act,  33  U.S.C.  1311  et  seq.  for  the 
unpermitted  discharge  of  pollutants  into 
the  navigable  waters  of  the  United 
States  via  New  Castle  County's  and 
Delaware  Department  of 
Transportation's  municipal  separate 
storm  sewer  systems,  and  for  failure  to 
obtain  an  effective  National  Pollution 
Discharge  Elimination  System  Response 
("NPDES")  permit  in  violation  of 
section  402  of  the  Clean  Water  Act,  33 
U.S.C.  1342. 

The  proposed  consent  decree 
provides  for  the  payment  of  $275,000  in 
civil  penalties  in  the  following  amounts: 
$150,000  by  defendant  New  Castle 
County,  and  $125,000  by  defendant 
Delaware  Department  of  Transportation. 
In  addition,  the  consent  decree  requires 
New  Castle  Coimty  to  extend  a  sanitary 
sewer  to  a  group  of  New  Castle  County 
homes  with  failing  septic  systems  and 
hooking  up  a  minimum  of  40  residential 
properties,  up  to  a  possible  85 
properties.  Tlie  consent  decree  requires 
the  Delaware  Department  of 
Transportat'on  to  complete  a 
stormwater  retrofit  project  for  a  5.58 
mile  long  section  of  Interstate  Highway 
95. 

The  Department  of  Justice  vnll 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  United  States 
Attorney's  Office  for  the  District  of 
Delaware,  1201  N.  Market  Street,  Suite 
1100,  Box  2046,  Wilmington,  Delaware 


19899-2046,  Attn.  Judith  M.  Kinney, 

Assistant  United  States  Attorney. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Delaware, 
1201  N.  Market  Street,  Wilmington,  DE 
and  at  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  1650 
Arch  St.,  Philadelphia, PA  19103.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice.  Washington. 
DC  20044-7611.  In  requesting  a  copy 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $1 1 .50 
($.25  per  page  reproduction  cost), 
payable  to  the  Consent  Decree  Library. 

Dated:  October  23,  2001. 
Cobn  F.  Connolly, 

United  States  Attorney  for  the  District  of 
Delaware. 

(FR  Doc.  01-27200  Filed  10-29-01;  8:45  am] 

BILUNG  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  247-2001] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  notice  is  hereby  given  that 
the  Department  of  Justice  is  establishing 
a  new  system  of  records  entitled 
"Department  of  Justice  Staffing  and 
Classification  System,  Justice/JMD- 
021." 

The  Department  of  Justice  Staffing 
and  Classification  System  is  a  system  of 
records  that  allows  certain  bureaus 
within  DOJ  to  recruit,  examine,  and  hire 
applicants.  The  system  is  being 
established  to  enable  Human  Resource 
supervisors  and  managers  to  streamline 
the  process  for  applicants  applying  for 
federal  employment,  and  for  applicant 
hiring. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment.  The 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Act,  requires 
a  40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  November  29, 
2001.  The  public,  OMB,  and  the 
Congress  are  invited  to  submit  written 
comments  to  Mary  Cahill,  Management 
Analyst,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  1400,  National  Place 
Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
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OMB  and  the  Congress  on  the  proposed 
new  system  of  records. 

Dated:  October  19.  2001. 

lanis  Sposato, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUST1CE/JMD-021 

SYSTEM  NAME: 

Department  of  Justice  (DOJ)  Staffing 
and  Classification  System,  Justice/JMD- 
021.  I 

SYSTEM  location: 

The  primary  location  of  the  system's 
server  is  at  a  DOJ  contractor  site  in 
Tacoma,  Washington:  sub-systems  are 
located  in  various  offices  within  the 
Department  of  Justice  (DOJ).  : 

categories  of  inuviouals  covereo  by  the 
system: 

Non-Federal  applicants  applying  for 
Federal  employment;  current  and 
former  Federal  employees. 

categomes  of  records  m  the  system: 
Records  in  this  system  include: 
applicant's  name,  social  security 
number,  residence  address,  phone 
niunber,  employment  history,  and  other 
personal  information  provided  by  the 
applicant  in  connection  with  applying 
for  Federal  employment. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of 
sections  1104, 1302,  3301.  3304,  3320, 
and  3361.  of  Title  5  of  the  United  States 
Code;  and  Executive  Order  9397. 

PURPOSE  OF  THE  SYSTEM: 

This  system  is  being  established  to 
evaluate  applicants'  qualifications  and 
to  facilitate  selection  of  positions, 
through  a  subscription  service  to  an 
internet  based  electronic  recruitment 
system.  Supervisors  and  managers  will 
review  a  list  of  eligible  applicants  to  fill 
position  vacancies.  Under  the 
Paperwork  Reduction  Act  of  1995,  (44 
U.S.C.  Chapter  35),  Federal  agencies  are 
required  by  October  21,  2003,  to  provide 
the  public  with  alternate  ways  for 
submitting  and  disclosing  paperwork, 
such  as,  electronically,  when 
practicable.  This  streamlined  process 
will  be  used  primarily  by  Human 
Resource  offices  to  produce  lists  of 
eligibles  for  position  vacancies. 

ROUTME  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  relevant  and  necessary 
information  may  be  disclosed  from  this 
system  as  follows: 


A.  In  an  appropriate  proceeding 
before  a  court,  grand  jury,  or 
administrative  or  regulatory  body  when 
records  are  determined  by  DOJ  to  be 
arguably  relevant  to  the  proceeding. 

B.  To  an  actual  or  potential  party  to 
litigation  or  the  party's  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement,  plea  bargaining, 
or  in  informal  discovery  proceedings. 

C.  To  the  Office  of  Personnel 
Management  for  internal  audits  of  case 
files  under  the  authority  of  5  CFR  5.2(b). 

D.  To  the  news  media  and  the  public 
piu^uant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

E.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  an  individual 
who  is  the  subject  of  the  record. 

F.  To  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

G.  Where  a  record,  either  on  its  face 
or  in  conjunction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law,  to  any  civil  or 
criminal  law  enforcement  authority  or 
other  appropriate  agency,  whether 
Federal,  State,  local,  foreign,  or  tribal, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such  a 
violation  or  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order. 

H.  To  a  Federal  agency  or  entity  that 
requires  information  relevant  to  a 
decision  concerning  the  hiring, 
appointment,  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conduct  of  a  security  or 
suitability  investigation,  or  pursuit  of 
other  appropriate  personnel  matter. 

I.  To  a  Federal.  State,  local,  or  tribal 
agency  or  entity  that  requires 
information  relevant  to  a  decision 
concerning  the  letting  of  a  license  or 
permit,  the  issuance  of  a  grant  or 
benefit,  or  other  need  for  the 
information  in  performance  of  official 
duties. 

J.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

K.  To  a  former  employee  of  the 
Department  for  purposes  of:  responding 


to  an  official  inquiry  by  a  Federal,  State, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
commimications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

L.  To  such  recipients  and  imder  such 
circtmistances  and  procedures  as  are 
mandated  by  federal  statute  or  treaty. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  will  be  stored  electronically 
at  a  DOJ  contract  site  in  Tacoma, 
Washington,  and  a  back-up  tape  will  be 
stored  at  each  DOJ  office  site. 

retrievabiuty: 

Records  are  retrieved  by  the  applicant 
name,  social  security  number,  or  other 
unique  identifier. 

safeguards: 

The  electronic  records  are  secured 
with  state-of-the  art  security 
management  and  firewall  technology 
and  are  protected  on  a  twenty-four 
hours  a  day  basis  with  intrusion 
detection  monitoring  using  Internet 
Security  Systems  (ISS)  Real  Secure.  Data 
is  protected  by  encryption.  Access  is 
restricted  to  those  who  have  a  user 
identification,  password,  certificate  of 
authentication,  and  permissions  created 
and  maintained  by  the  JMD  Personnel 
Staff. 

retention  and  disposal: 

Records  are  to  be  retained  and 
disposed  of  in  accordance  with  the 
agency  retention  plan;  the  National 
Archives  and  Records  Administration, 
General  Records  Schedule  1 ;  and  Pari 
293  of  Title  5,  Code  of  Federal 
Regulations. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Human  Resources,  JMD 
Personnel  Staff,  U.S.  Department  of 
Justice,  950  Pennsylvania  Ave,  NW., 
Washington,  DC  20530. 

NOTIFICATION  PROCEDURES: 

To  determine  whether  the  system  may 
contain  records  relating  to  you,  write  to 
the  Director  of  Human  Resources,  JMD 
Personnel  Staff,  identffied  above. 

RECORD  ACCESS  PROCEDURES: 

Address  access  requests  to  the 
Director  of  Human  Resources,  JMD 
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Persoimel  Staff,  at  the  address  provided 
above.  Include  the  name  or  nimiber  of 
the  system  of  records;  your  full  name 
and  address  and  other  information  as 
instructed  in  28  CFR  16.41(d);  a 
description  of  information  being  sought; 
and  a  time  frame  during  which  the 
records  may  have  been  generated. 

CONTESTING  RECORDS  PROCEDURE: 

Individuals  contesting  or  amending 
information  should  direct  their  request 
to  the  Director  of  Hiunan  Resources, 
JMD  Personnel  Staff,  listed  above, 
stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reason  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  within  the 
Department  of  Justice  Classification  and 
Staffing  System  is  obtained  from 
applicants  or  current/former  employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  01-27199  Filed  10-29-01;  8:45  ami 

BILUNG  CODE  4410-FB-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Bankruptcy 
Settlement  Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
Stipulation  Between  Reorganized  Debtor 
and  the  Environmental  I'rotection 
Agency  Regarding  Settlement  of  Dispute 
Related  to  Any  and  All  Claims  of  the 
Environmental  Protection  Agency 
(hereinafter  "Bankruptcy  Settlement 
Agreement")  in  In  re  Velie  Circuits,  Inc., 
Chap.  11,  Case  No.  SA  96-11768  LR, 
was  lodged  on  or  about  October  9,  2001 , 
with  the  United  States  Bankruptcy 
Court  for  the  Central  District  of 
California,  Santa  Ana  Division.  The 
proposed  Bcinkruptcy  Settlement 
Agreement  would  resolve  the  United 
States'  claims  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9607,  as 
amended,  against  the  debtor  related  to 
response  costs  incurred  by  the 
EnvironmentEil  Protection  Agency  in 
coimection  with  the  release  of 
hazardous  substances  at  the  Omega 
Chemical  Superfund  Site  ("Site")  in 
Whittier,  California.  In  its  proof  of 
claim,  the  United  States  alleged  that  the 
debtor  is  liable  as  a  person  who,  by 
contract,  agreement,  or  otherwise. 


arranged  for  the  disposal  of  hazardous 
substances  at  the  Site.  Under  the 
proposed  Bankruptcy  Settlement 
Agreement,  the  debtor  will  grant  the 
United  States  an  allowed  general 
unsecured  claim  in  the  bankruptcy  in 
the  amount  of  $80,000.  The  United 
States  will  be  made  current  relative  to 
past  distributions  made  to  general 
imsecured  claimants,  and  will  thereafter 
share,  pro-rate  in  all  futiu^  distributions 
made  to  general  unsecured  payments. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Bankruptcy  Settlement  Agreement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20530,  and 
should  refer  to  In  re  Velie  Circuits,  Inc., 
Chap.  11,  Case  No.  SA  9fr-11768  LR 
(USBC  CD.  Gal.).  DOJ  Ref.  #90-11-3- 
06529/1. 

The  Consent  Decree  may  be  examined 
at  the  Region  9  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed 
Bankruptcy  Settlement  Agreement  may 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  Post  Office  Box  7611. 
Washington.  DC  20044.  In  requesting 
copies  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amoimt 
of  $1.00  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

Ellen  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
|FR  Doc.  01-27201  Filed  10-29-01:  8:45  ami 
BILLMC  CODE  4410-1S-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October.  2001. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 


issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1 )  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,454;  Coe  Manufacturing  Co., 

Painesville,  OH 
TA-W-40.122:  Texfi  Industries.  Haw 

River.  NC 
TA-W-39,351:  AP  Green  Industries. 

Mexico,  MO 
TA-W-38,962;  Smith  Systems 

Manufacturing.  Inc..  Piano.  TX 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-39,782:  Con  Agra  Flour  Milling 

Plant,  North  Kansas  Citv.  MO 
TA-W-39,855;  The  Xerox  Corp., 

Oklahoma  City.  OK 
TA-W-39.830:  Werner  Co.,  Keller 

Ladder  Div..  Swainsboro,  GA 
TA-W-39.859:  Fonda  Group,  Inc.. 

Maspeth.  m' 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-W-39,934;  Techbooks  Shippinsburg. 

PA 
TA-W-39.870:  Grupo  Mexico  ASARCO, 

Inc..  El  Paso.  TX 
TA-W-39.746  &■  A;  Cody  Energy  LLC, 

Denver,  CO  and  Houston.  TX 
The  investigation  revealed  that 
criteria  (2)  and  (3)  has  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increased  imports  did 
not  contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,110;  Standard  Register.  Rocky 

Mount.  VA 
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A£Biinative  DetemiinationB  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40,047;  Carol  Ann  Fashions,  Inc., 

Hastings,  PA:  August  31,  2000. 
TA-W-39.966:  Blue  Water  Fiber  LP.. 

Port  Huron.  MI:  August  1 7,  2000. 
TA-W-39.745;  Hilti.  Inc.,  Hilti  Steel 

Industry  Div.,  Employed  at  CSC  Ltd, 

Warren,  OH:  July  1 3.  2000. 
TA-W-39,529:  Quaker  Oats  Co.,  St. 

Joseph,  MO:  June  14,  2000. 
TA-W-39,867;  Glaxo  Smith  Kline, 

Piscataway,  NJ:  August  7,  2000. 
TA-W-39,655;  International 

Components  Technology  Corp.,  San 

Jose,  CA:June  29,  2000. 
TA-W-39,462;  Monticello 

Manufacturing  Co.,  Inc.,  Monticello, 

KY:  June  1.2000. 
TA-W-39,833:  Plymouth  Garment  Co., 

Plymouth,  NC:  August  3,  2000. 
TA-W-39,344;  Americ  Disc,  Inc., 

Clinton.  TN:  May  15,  2000. 
TA-W-39,999:  Gerber  Childrenswear, 

Inc.,  Pelzer.  SC:  August  20.  2000. 
TA-W-39.477:  NYCO  Minerals,  Inc., 

Wilsboro.  NY:  May  31. 2000. 
TA-W-39,753:  Cumberland  Wood 

Products,  Inc..  Helenwood.  TN:  July 

18,  2000. 
TA-W-39,971;  Rundel  Products,  Inc., 

Portland.  OR:  August  22,  2000. 
TA-W-39.951:  Rotorex  Co.,  Inc., 

Walkersville.  MD:  August  20,  2000. 
TA-W-39,844;  Paramount  Headwear, 

Inc.,  Marble  Hill.  MO:  August  9. 

2000. 
TA-W-39,890;  Cutler-Hammer,  Power 

Management  Products  Center. 

Eaton  Corp.,  Pittsburgh,  PA:  August 

6,2001. 
TA-W-39.729;  Evenflo  Co..  Inc.,  Jasper. 

AL:  July  10,  2000. 
TA-W-39,327:  Simpson  Timber  Co.. 

Commencement  Bay  Sawmill, 

Tacoma,  WA:  May  8.  2000. 
TA-W-39.795:  Garland  Shirt  Co.. 

Garland,  NC:  June  30,  2000. 
TA-W-39,671 :  Fiber  Optic  Network 

Solutions,  Northboro.  MA:  July  9. 

2000. 
TA-W-39,113:  Petticoat  Junction.  Inc.. 

North  Bergen.  NJ:  April  1 1 ,  2000. 
TA-W-39.755  &■  A,  B;  Ethan  Allen. 

Island  Pont,  VT,  Frewsburg,  NY  and 

Asheville.  NC:July  12,  2000. 
TA-W-39,549;  Chicago  Miniature 

Lamps,  Wynnewood,  OK:  June  1 1 , 

2000. 
TA-W-39,702;  Southern  Furniture 

Reproductions,  Inc.,  Elizabethtown, 

NC:  July  12,  2000. 


TA-W-39.665;  MS,  Employed  at  CSC 

Ltd.  Warren,  OH:  June  19,  2000. 
TA-W-39,543;  Tyco  Electronics.  Fiber 

Optics  Div..  Menlo  Park,  CA:  June 

10,  2000. 
TA-W-39.  405;  Vishay  Roederstein 

Electronics,  Inc.,  Statesville,  NC: 

May  23,  2000. 
TA-W-39.590;  Lees  Curtain  Co.,  The 

Arlee  Group,  Bridgeport,  CT:  June 

22,  2000. 
TA-W-39,130;  ECM  Motor  Co..  Div.  Of 

Invensys  Motor  Syst^fns.  Elkhom, 

WI:  April  12.  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(b),  Subchapter  D,  Chapter  2.  Title  D, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October, 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers  separations. 
There  was  no  shift  in  production  from 


the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05066;  Carol  Ann 

Fashions.  Inc..  Hastings.  PA. 
NAFTA-TAA-05334;  Te:0  Industries. 

Haw  River.  NC. 
NAFTA-TAA-05292;  Rotorex  Co..  Inc., 

Walkersville.  MD. 
NAFTA-TAA-05156;  Con  Agra  Flour 

Milling  Plant.  Buffalo.  NY.  I 

NAFTA-TAA-05155;  Con  Agra  Flour 

Milling  Plant,  North  Kansas  City, 

MO. 
NAFTA-TAA~04709;  Orion  Bus 

Industries,  Inc.,  Oriskany,  NY. 
NAFTA-TAA-04963;  Monticello 

Manufacturing  Co..  Inc.,  Monticello, 

KY. 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
NAFTA-TAA-05286;  12  Technologies. 

Yorba  Linda,  CA. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-0S194;  Robert  Bosch 

Corp.,  Ashland,  OH:  august  3,  2000. 
NAFTA-TAA-05080;  Great  Western 

International,  Portland.  OR:  July  3, 

2000. 
NAFTA-TAA-05094;  Contempora 

Fabrics,  Inc.,  Lumberton,  NC:  July 

16.2000. 
NAFTA-TAA-04940;  Bradford 

Electronics,  Inc.,  Bradford,  PA:  May 

17,2000. 
NAFTA-TAA-04772;  ECM  Motor  Co., 

Div.  Of  Invensys  Motor  Systems, 

Elkhom.  WI:  April  9.  2000. 
NAFTA-TAA-05323;  Armada,  Inc., 

Zinc  Die  Cast  Department, 

Secondary  Department,  Leland,  NC: 

September  12,  2000. 
NAFTA-TAA-05256;  Blue  Water  Fiber 

LP.,  Port  Huron,  MI:  August  17, 

2000. 
NAFTA-TAA-05270;  Gerber 

Childrenswear,  Inc..  Pelzer,  SC: 

August  20.  2000. 
NAFTA-TAA-05318;  United  Tool  and 

Die,  Inc.,  Meadville,  PA:  August  22, 

2000. 
NAFTA-TAA-05008;  Tyco  Electronics, 

Fiber  Optics  Div..  Menlo  Park.  CA: 

June  10,  2000. 
NAFTA-TAA-05222;  Cutler-Hammer. 

Power  Management  Products 

Center,  Eaton  Corp.,  Pittsburgh.  PA:^ 

August  6.  2000. 
NAFTA-TAA-05177;  Shermag  Corp.  dl 

blal  Woodtek,  North  Anson.  ME: 

June  27.  2000. 
NAFTA-TAA-0521 1 ;  New  Holland 

North  American,  Inc.,  Belleville, 

PA:  August  10,  2000. 
NAFTA-TAA-^5199;  Plymouth 

Garment  Co.,  Plymouth.  NC:  August 

3.  2000. 
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NAFTA-TAA-04913;  Americ  Disc.  Inc.. 
Ointon.  TN:May  15.  2000. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October, 
2001.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  October  19,  2001. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-27234  Filed  10-29-01:  8:45  am) 
BIUMQ  CODE  4S10-«MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,  632  &  NAFTA-5059;  TA-W-39, 
632A  &  NAFTA-5059A;  TA-W-39, 632B  ft 
NAFTA-5059B;  TA-W-39,  632C  &  NAFTA- 
5059C] 

JPS  Apparel  Fabrics  Corporation 
Greenville,  SC;  JPS  Apparel  Fabrics 
Corporation  Sotitit  Boston,  VA;  JPS 
Apparel  Fabrics  Corporation  New  York, 
NY;  JPS  Apparel  Fabrics  Corporation 
Liiurens,  SC:  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  August  28,  2001,  the 
company  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notices  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  JPS  Apparel  Fabrics 
Corporation,  Greenville,  South  Carolina 
(TA-W-39, 632)  including  the  foUovdng 
locations:  South  Boston,  Virginia  (TA- 
W-39,  632A);  New  York,  New  York 
(TA-W-39, 632B)  and  Laurens,  South 
Carolina  (TA-W-39,  632C)  and  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-5059  &  (A-C)  respectively)  for 
workers  of  the  subject  firm.  The  denial 
notices  applicable  to  workers  of  JPS 
Apparel  Fabrics  Corporation,  were 
signed  on  August  21,  2001,  and 
published  in  the  Federal  Register  on 
September  11,  2001,  TA-W-39.  632  (66 
FR  47242)  and  NAFTA-5059  (66  FR 
47243). 

The  company  presents  new 
information  regarding  the  customer 
survey  conducted  by  the  Department  of 
Labor.  The  company  believes  a  major 
customer  may  be  importing  spun  and 
filament  greige  woven  apparel  fabric, 
while  decreasing  their  purchases  from 


the  subject  plant  during  the  relevant 
period. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefor,  granted. 

Signed  at  Washington,  DC,  this  10th  day  of 
October,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of.  trade  Adjustment 
Assistance. 

[FR  Doc.  01-27244  Filed  10-29-01;  8:45  am) 
BIUMQCOOE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-39,936] 

American  Smelting  and  Refinery 
Company  (ASARCO),  El  Paso,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  4,  2001  in 
response  to  a  worker  petition,  which 
was  filed  on  August  14,  2001,  on  behalf 
of  workers  at  American  Smelting  and 
Refinery  Company  (ASARCO),  El  Paso. 
TX. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  petition 
investigation,  GRUPO  Mexico  Asarco, 
Inc.,  El  Paso,  Texas  (TA-W-39,870). 
That  petition  was  processed  imder  the 
name.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  15th  day  of 
October  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  01-27238  Filed  10-29-01:  8:45  am) 
8UJNQ  COOC  4S1»-«-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.642] 

Global  Tex  LLC  Doing  Buainess  as 
Bates  of  Maine,  Lewlston,  MW; 
Amsndsd  Notice  of  Revised 
Delsrmlnation  on  Reconsideration 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 
Department  of  Labor  issued  a  Notice  of 


Revised  Determination  on 
Reconsideration  on  September  18,  2001. 
applicable  to  workers  of  Global  Tex 
LLC,  doing  business  as  Bates  of  Maine, 
Lewiston,  ME.  The  notice  was 
published  in  the  Federal  Register  on 
October  4.  2001  (66  FR  50687). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  cotton  blankets,  throws  and 
bedspreads. 

New  findings  show  that  there  was  a 
previous  certification,  TA-W-33,913, 
issued  on  March  25,  1998.  for  workers 
of  Bates  of  Maine,  Lewiston,  Maine  who 
were  engaged  in  employment  related  to 
the  production  of  cotton  blankets, 
throws  and  bedspreads.  That 
certification  expired  March  25,  2000.  To 
avoid  an  overlap  in  worker  group 
coverage,  this  certification  is  being 
amended  to  change  the  impact  date 
from  January  23,  2000  to  March  26. 
2000,  for  workers  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-38,642  is  hereby  issued  as 
follows: 

All  workers  of  Global  Tex  LLC,  doing 
business  as  Bates  of  Maine,  Lewiston.  Maine, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  26,  2000, 
through  September  18.  2003.  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  10th  day  of 
October.  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  01-27241  Filed  10-29-01:  8:45  am) 

MJJNO  COOC  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38, 427] 

M.H.  RlMdes  (Now  Known  as  Cramer 
Company,  Division  of  Cl>estnut  Group, 
Inc.)  Avon,  CT;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Woricer  Adjustmem  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  9,  2001,  applicable  to  workers  of 
M.H.  Rhodes,  Avon,  Connecticut.  The 
notice  was  published  in  the  Federal 
Register  on  August  23.  2001  (66  FR 
44378). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
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for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  meters  and  timers.  New  information 
received  from  the  company  shows  that 
in  September,  2001,  M.H.  Rhodes, 
Cramer  Ckimpany  was  sold  to  the 
Chestnut  Group,  Inc.  and  became 
known  as  Cramer  Company,  Division  of 
Chestnut  Group,  Inc. 

Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
imder  a  separate  unemployment 
insurance  (UI)  tax  account  for  M.H. 
Rhodes,  now  known  as  Cramer 
Company;  Division  of  Chestnut  Group, 
Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-38,  427  is  hereby  issued  as 
follows: 


All  workers  of  Cramer  Company.  Division 
of  Chestnut  Group.  Inc.,  (formerly  M.H., 
Rhodes).  Avon.  Connecticut  who  became 
totally  or  partially  separated  h'om 
employment  on  or  after  December  1, 1999, 
throu^  August  9.  2003,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  the  16th  day  of 
October  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-27247  Filed  10-2SH)1;  8:45  am] 

MUMQ  COOE  4510-30-11 


DEPAFtTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-w-39,07«] 

QIanmore  Plastic  Industries,  Inc., 
Professional  Employer  Group  Services 
LLC  Brooklyn,  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adfustmsnt 


In  accordance  with  section  223  of  the 
Trade  Act  of  174  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
4.  2001 ,  applicable  to  workers  of 
Glenmore  Plastic  Industries,  Inc., 
Brooklyn,  New  York.  The  notice  was 
published  in  the  Federal  Register  on 
June  27,  2001  (66  FR  34257). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  printed  material  for  shower  curtains, 
table  covers  and  awnings.  The  State  and 


company  reports  that  all  workers  at 
Glenmore  Plastic  Industries,  Inc.  had 
their  wages  reported  imder  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Professional  Employer 
Group  Services  LLC. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Glenmore  Plastic  Industries,  Inc.  who 
were  adversely  affected  by  increased 
imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-39,079  is  hereby  issued  as 
follows: 

All  workers  of  Glerunore  Plastic  industries, 
Inc.,  Professional  Employer  Group  Services 
LLC,  Brooklyn,  New  York,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  30,  2000, 
through  June  4,  2003,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
theTrade  Actof  1974. 

Signed  at  Washington,  E)C,  this  15th  day  of 
October,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-27246  Filed  10-29-01;  8:45  am] 

BIUJNQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

n'A-W-40,027] 

Hayward  Pool  Products,  Inc.  a/k/a 
Hayward  industries,  Inc.,  Kings 
ItAountain,  NC;  Notice  of  Termination  of 
InvestigatkMi 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  17,  2001,  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of  its 
workers  at  Hayward  Pool  Products,  Inc., 
a/k/a  Hayward  Industries,  Inc.,  Kings 
Moimtain,  North  Carolina.  The  workers 
produce  products  related  to  the 
swimming  pool  industry,  i.e.  filters, 
skimmers,  spare  parts,  etc. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  15th  day  of 
October.  2001. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-27237  Filed  10-29-01;  8:45  am] 

MLUNQ  COM  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Empk>yment  arKl  Training 
Admlnistratk>n 

[TA-W-39,129  and  TA-W-39. 129A] 

international  Specialty  Alloys,  Inc. 
EdintHjrg;  arKl  international  S|>ecialty 
Altoys,  Inc.  New  Castle:  NoUce  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  30,  2001  in  response 
to  a  petition  filed  on  the  same  date  by 
company  officials  on  behalf  of  workers 
at  International  Specialty  Alloys,  Inc., 
Edinburg  and  New  Castle,  Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  15th  day  of 
October.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-27239  Filed  10-29-01;  8:45  am) 
nUJNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminlstratton 

[TA-W-39,903] 

New  Holland  North  America,  Inc. 
Belleville,  PA;  Notice  of  Termhwtton  of 
Investigatton 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  27,  2001,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
New  Holland  North  America,  Inc., 
Belleville  Pennsylvania. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC.  this  15th  day  of 
October.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-27235  Filed  10-29-01;  8:45  am] 
BHJJNG  COOE  4510-aO-M 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminlstratton 

[TA-W-39, 085] 

Samuel  Bent  Uc,  Gardner,  MA;  Notice 
of  Termination  of  Investigation. 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  23,  2001,  in  response 
to  a  petition,  which  was  filed  by 
workers  on  behalf  of  all  workers  at 
Samuel  Bent  Lie,  Gardner, 
Massachusetts. 

The  Department  has  been  unable  to 
locate  an  official  of  the  company  to 
provide  the  information  necessary  to 
issue  a  determination.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  17th  day  of 
October,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-27248  Filed  10-29-01;  8:45  am] 
BILUNG  COOE  4S10-40-M       • 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Adminlstratton 

Investigattons  Regarding  Certlflcattons 
of  Eligiblllty  To  Apply  for  Worker 
Adjustmsnt  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 

Appendix 

[Petitions  Instituted  on  09/24/2001] 


subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  9.  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
9,2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration, 
Department  of  Labor,  Room  C-531 1 ,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Signed  at  Washington.  DC  this  24th  day  of 
September.  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  fimfi 
(Petitioners) 


Location 


Date  of  peti- 
tion 


Product(s) 


40.059 

40,060. 

40,061  . 

40.062. 

40,063, 

40,064. 

40,065. 

40,066. 

40K)67. 

40,068 

40,069 

40,070 

40.071 

40.072 

40,073 

40.074 

40,075 

40,076 

40,077 

40,078 

40,079 

40.080 

40,081 

40,082 

40,083 

40,084 

40,085 

40,086 

40,087 

40,088 

40,089 

40,090. 

40,091 

40,092 

40,093 

40,094 


Valeo  (lUE)  

Interment  Corp  (Writs) 

Parser  Klannifer  (Wrks) 

Tradewinds  Cleaning  (Co.) 

Laclede  Stee)  Co  (Wrks)  

H  and  H  Too(  (Wrks)  

Haemer-Wright  Tool  (Wrks)  

Stewan  Connector  Systenrts  (Wrks) 

Staniy  Knitting  Mills  (Co)  

Damy  Industries  (Co.)  

Westvaco  Corp.  (PACE) 

Engelhard  Corp.  (Co.)  

PTC  Alliance  (USWA)  

Converter  Coricepts  (Wrks) 

Ii4icf0  Tool  &  Mfg.  (Co.) 

Kentucky  Apparel  (Co.)  

Pohlman  Foundry  Co.,  Inc.  (Wrks) .. 

Rockwell  Automatkm  (lUE)  

Prime  Tanning  (Co.) 

Guilford  MiBs  (Co.) 

Zlog,  Inc.  (Co.) 

Lyon  Fashions,  Inc.  (Co.)  

Goss  Graphics  (lAM&AW) 

Millennium  Inorgank:  (USWA)  

Hooker  Furniture  (Co.)  

MetUer  Toledo  Process  (Co.)  

NACCO  Materials  (Wrks)  

Mail  Well  Envetope  (Wrks)  

Spk»r  Axle  (Co.)  

Shape  Global  Technology  (Wrks)  ... 

Bank  Martufacturing  Co.  (Co.) 

New  England  Castings  (Wrks)  

Bolivar  Tees  (Wrtcs) 

MICTEC,  Inc.  (Co.) 

Revere  Ware  Corp.  (Wrks) 

Heraeus  QuartzTech  (Co.)  


Rochester,  NY 

Radford.  VA  

Otsego,  Mi 

Neosho,  MO 

St  Louis,  MO 

Meadville,  PA  

Sawgertown,  PA  .. 
Glen  Rock,  PA  ..... 

Oakboro,  NC  

Athens,  TN  

Tyrone,  PA  

Mclntyre.  GA  

Darlington,  PA 

Memphis,  MO 

Meadville.  PA  

Tompkinsville,  KY 

Buffato.  NY 

Milwaukee,  Wl 

Rochester,  NH 

Pine  Grove,  PA  ... 

Nampa,  ID 

McAlisten/ille.  PA 
Cedar  Rapids,  lA 

Baltimore,  MD  

Martinsville,  VA  ... 

Wobum,  MA 

Sulligent.  AL 

Portland,  OR  

Columbia,  MO 

Sanford,  ME  

Havekxk,  NC  

Hiram,  ME  

Bolivar,  MO  

Canonstxirg,  PA  .. 

Clinton,  IL 

Buford,  GA  


09/10/2001 
09/06/2001 
09A)4/2001 
09/04/2001 
09/05/2001 
09/06/2001 
09A)4/2001 
09/10/2001 
09/11/2001 
07/19/2001 
09/11/2001 
09/07/2001 
09A>4/2001 
09/11/2001 
09«)7/2001 
09t/05/2001 
09^)6/2001 
09/06/2001 
09/04/2001 
09/10/2001 
06/31/2001 
09/13/2001 
09^05/2001 
091/04/2001 
09l«)7/2001 
09/07/2001 
09A)7/2001 
09/07/2001 
09/07/2001 
08/06/2001 
09/04/2001 
09/07/2001 
09/04/2001 
09A)7/2001 
09/04/2001 
09/30/2001 


Automotive  Components. 

Automotive  Paris. 

Assemble  Manifokl. 

Oasis  Vacuums. 

Semifinished  Billets. 

Components  for  Plastk:  Mokls 

Spare  Machine  Parts 

Mokled.  Shielded  Modular  Components. 

Emt)ro«dery  of  Caps — Headwear. 

Ladies'  Apparel. 

Fine  Paper. 

Mining  &  Kaolin  Products. 

Mechanical  Draw  Tutxng. 

Electronic  Compor>ents. 

Plastic  Injection  Mokls  and  Comporwnts. 

Blue  Jeans. 

Compressor  Housings. 

Industrial  Controls,  Switches. 

Side  Leather — Footwear. 

Finished  Fatxics. 

Integrated  Circuits. 

Ladies'  Dresses. 

Web  Offset  Printing  Presses. 

Titanium  Dnxkle. 

Bedroom  Funiture. 

Glass  Btowing  and  Assembly. 

Steel  /Vxles,  Drive  Ax\es. 

Envek>pes. 

Rear  Axles. 

Video  Cassettes  and  Accessories. 

Medical  Apparel  &  Patient  Gowns. 

Investment  Castings. 

T-Shirts. 

Refractory  Materials  for  Steel  Industry. 

Stainless  Steel  Cookware. 

Quartz  Glass  Components. 
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Appendix — Continued 

[Petitions  Instituted  on  09/24/2001] 


TA-W 

Subject  firm 
(Petitioners) 

Location 

Date  of  peti- 
tion 

r-  ■■■■ 

Product(s) 

40.095 

40,096 

40,097 

40.098 

40.099 

40100 

Galina  Bonquet.  Inc.  (Co.) 

Crenio,  Inc.  (Wite)  

Ismeca  USA  (Co.)  ....„ 

Toastmaster,  Inc 

Shasta  Paper  Co.  (PACE) 

FMC  Technologies  (Wrks) 

New  York,  NY  

Rochester.  MN  

Vista.  CA  

Boonville.  MO 

Anderson,  CA 

Homer  City.  PA 

Gtoversville,  NY 

Joplin,  MO 

Sahuartia,  AZ 

Hayden  AZ  

Sandwich.  IL  

08/31/2001 
09/05/2001 
08/25/2001 
09/04/2001 
09/04/2001 
08/10/2001 
07/07/2001 
09/03/2001 
08/31/2001 
08/03/2001 
08/21/2001 

Bridal  Gowns. 
Metal  Enclosures. 
Semi-Conductors. 
Warehousing— Small  Appliances. 
Specialty  Paper. 
Bowl  Feeders. 

40,101  

40.102 

40,103 

40,104 

40.105 

Lee  Dyeing  Co.  of  NC  (Co.) 

Joplin  Manufacturing  c  

ASARCO,  Inc.  (Co.)  

ASARCO,  Inc.  (Co.)  

CTS  Reeves  Frequency  (Co.) 

Fabric  Dyeing. 
Explosive— Mining. 
Copper  Concentrate. 
Copper  Concentrate. 
Crystal  Oscillators. 

(FR  Doc.  01-27240  Filed  10-29-01;  8:45  am] 
BNJJNG  CODE  4510-30-M  , 

DEPARTMENT  OF  LABOR 


Employment  and  Training 
Administration 


ITA-W-39,330] 


Volunteer  Leather,  IMilan,  Tennessee; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration  j 

By  application  of  June  29,  2001,  the 
company  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  sul^ect  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Volunteer  Leather,  Milan,  Termessee 
was  issued  on  June  4,  2001.  and  was 
published  in  the  Federal  Register  on 
June  27,  2001  (66  FR  34256). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  investigation  findings  revealed 
that  criterion  (3)  of  the  group  eligibility 
requirements  of  Section  222  of  the 
Trade  Act  of  1974  was  not  met. 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  firm.  The  preponderance  in  the 
declines  in  employment  at  the 
Volunteer  Leather,  Milan.  Tennessee  is 


the  direct  result  of  plant  production 
being  shifted  to  another  domestic 
location.  Reported  company  sales  and 
production  increased  during  the 
relevant  period. 

The  request  for  reconsideration  claims 
that  the  reported  company-wide  sales 
and  production  during  the  original 
investigation,  would  have  reflected  a 
decline  in  sales  and  production  if  it 
were  not  for  the  acquisition  of  the 
subject  firm  during  June  2000.  The 
petitioner  supplied  specific  data 
pertaining  to  the  Milan,  Tennessee  plant 
production  during  the  first  quarter  of 
2001.  The  application  also  supplies 
estimated  company-wide  production,  if 
the  subject  plant  was  included  in  the 
company  figiues  for  the  first  quarter  of 
2000.  Extrapolating  the  estimated 
production  figures  from  the  original 
reported  production  depicts  stable  plant 
production  during  the  two  comparable 
periods.  The  findings  of  the  original 
investigation  indicated  that  "the 
preponderance  in  the  declines  in 
employment  at  Volunteer  Leather, 
Milan,  Tennessee  is  the  direct  result  of 
plant  production  being  shifted  to 
another  domestic  location.  The 
domestic  shift  is  due  to  company-wide 
excess  capacity."  The  information  the 
claimant  provides  depicts  excess 
capacity  at  another  company  location, 
in  combination  of  steady  production  at 
the  subject  plant,  thus  supporting  the 
original  decision. 

The  petitioner  further  states  that  the 
increasing  cost  of  cattle  hides  (raw 
material)  and  imports  of  shoes  (the 
product  the  leather  is  produced  for)  are 
contributing  factors  to  layoffs  at  the 
subject  plant.  Neither  factor  is  a  basis 
for  certifying  the  worker  group  at 
Volunteer  Leather  producing  finished 
leather. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 


there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington  DC,  this  15th  day  of 
October  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  01-27243  Filed  10-29-01;  8:45  am] 
BtLUNG  CODE  4510-30-H 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,654] 

Wilcox  Forging  Company, 
Mechanicsburg,  PA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  17.  2001,  applicable  to 
workers  of  Wilcox  Forging  Company, 
Mechanicsburg,  Pennsylvania.  "The 
notice  was  published  in  the  Federal 
Register  on  October  4,  2001  (FR  66 
50685). 

At  the  requestx)f  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  drop  forgings  for  the 
automotive  industry. 

New  findings  show  that  there  was  a 
previous  certification,  TA-V«^-36,179, 
issued  on  May  21,  1999,  for  workers  of 
Wilcox  Forging  Corporation, 
Mechanicsburg,  Pennsylvania  who  were 
engaged  in  employment  related  to  the 
production  of  drop  forgings  for  the 
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automotive  industry.  That  certification 
expired  May  21,  2001.  To  avoid  an 
overlap  in  worker  group  coverage,  the 
certification  is  being  amended  to  change 
the  impact  date  irom  July  1,  2000  to 
May  22,  2001,  for  workers  of  the  subject 
firm. 

The  amended  notice  applicable  to 
TA-W-39,654  is  hereby  issued  as 
follows: 

All  workers  of  Wilcox  Forging  Company, 
Mechanicsburg,  Pennsylvania,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  22,  2001, 
through  September  17,  2003,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  16th  day  of 
October,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-27245  Filed  10-24-01;  8:45  am] 

BILLMG  CODE  4610-a»-«i 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,313] 

Lynn  Electronics  Feastervllle, 
Pennsylvania;  Notice  of  Negative 
Determination  on  Reconsideration 

On  September  5,  2001,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  September  21,  2001  (66  FR 
48714). 

The  Department  initially  denied  TAA 
to  workers  of  Ljrnn  Electronics, 
Feastervllle,  Pennsylvania  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  workers  at  the  subject 
firm  were  engaged  in  emplojmient 
related  to  the  production  of  wire  and 
cable  and  cordsets. 

The  petitioner  provided  evidence  that 
further  survey  may  be  warranted 
regarding  customer  purchases  of 
communication  wire  products. 

On  reconsideration,  the  Department 
contacted  the  company  for  additional 
customers  of  the  subject  firm.  The 
company  indicated  that  the  products 
produced  at  the  subject  plant  are 
shopped  to  a  sister  facility  (warehouse). 
Those  products  produced  at  the  subject 
plant  accoimt  for  approximately  one- 
fourth  of  the  total  sales  at  the  sister 
facility.  The  remainder  of  the  products 
sold  at  the  sister  facility  are  in  feet 


imported.  Only  a  negligible  portion  of 
the  imports  are  like  or  directly 
competitive  with  products  produced  at 
the  subject  plant. 

The  investigation  further  revealed  that 
the  overwhelming  preponderance  in  the 
declines  in  employment  leading  to  the 
closure  of  the  plant  is  related  to  the 
company  being  able  to  purchase 
domestically  produced  products  at  a 
lower  cost  than  those  produced  at  the 
subject  plant. 

Any  declines  in  sales  are  the  direct 
result  of  the  phase  down  of  the  plant 
prior  to  the  closure  of  the  plant. 

A  customer  survey  was  not  conducted 
due  to  the  conditions  as  described 
above. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Lynn 
Electronics,  Feasterville,  Pennsylvania. 

Signed  at  Washington,  EXZ,  this  16th  day  of 
October,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  01-27242  Filed  10-29-01;  8:45  am] 

BHJJNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-5309] 

Hayvvard  Pool  Products,  Inc.,  a/Um 
Haywaid  Industries,  Inc.,  Kings 
Mountain,  North  Carolina,  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with  section  250(a),  Subchapter  D, 
Chapter  2,  title  n  of  the  Trade  Act  of 
1974,  as  amended  (19  U.S.C.  2331),  an 
investigation  was  initiated  on 
September  4,  2001,  in  response  to  a 
worker  petition  which  was  filed  by  the 
company  on  behalf  of  its  workers  at 
Hayward  Pool  Products,  Inc.,  a/k/a/ 
Hayward  Industries,  Inc.,  Kings 
Mountain,  North  Carolina.  The  workers 
produce  products  related  to  the 
swimming  pool  industry,  i.e.  filters, 
skimmers,  spare  parts,  etc. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC,  this  15th  day  of 
October.  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-27236  Filed  10-29-^1;  8:45  am] 
BtLLMQ  CODE  4510-3a-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Docicet  No.  2001-7  CARP  SO  2000] 

Ascertainment  of  Controversy  for  the 
2000  and  2001  Satellite  Royalty  Funds 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments  and  notices  of  intention  to 

participate. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  under  the 
section  119  statutory  license  in  2000  to 
submit  comments  as  to  whether  a  Phase 
I  or  Phase  II  controversy  exists  as  to  the 
distribution  of  those  fees,  and  a  Notice 
of  Intention  to  Participate  in  a  royalty 
distribution  proceeding.  Parties  who 
submit  a  Notice  of  Intention  to 
Participate  may  submit  comments  on 
the  motion  for  a  partial  distribution 
filed  by  the  Public  Broadcasting  Service. 
DATES:  Comments  and  Notices  of 
Intention  to  Participate  are  due  by 
November  29,  2001.  Reply  comments 
are  due  by  December  31,  2001. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  a  Notice  of  Intention  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977.  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to:  Office  of  the 
General  Counsel.  James  Madison 
Memorial  Building.  Room  403,  First  and 
Independence  Avenue,  SE., 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panels, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone  (202) 
707-8380.  Telefax:  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION:  Each  year 
satellite  carriers  submit  royalties  to  the 
Copyright  Office  for  the  retransmission 
of  over-the-air  broadcast  signals  to  their 
subscribers.  17  U.S.C.  119.  These 
royalties  are,  in  turn,  distributed  in  one 
of  two  ways  to  copyright  owners  whose 
works  were  included  in  a 
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retransmission  of  an  over-the-air 
broadcast  signal  and  who  timely  filed  a 
claim  for  royalties  with  the  Copyright 
Office.  The  copyright  owners  may  either 
negotiate  the  terms  of  a  settlement  as  to 
the  division  of  the  royalty  fees,  or  the 
Librarian  of  Congress  may  convene  a 
Copyright  Arbitration  Royalty  Panel 
("CARP")  to  determine  the  distribution 
of  the  royalty  fees  that  remain  in 
controversy.  See  17  U.S.C.  chapter  8. 

Ehiring  the  pendency  of  any 
proceeding,  the  Librarian  of  Congress 
may  distribute  any  amounts  that  are  not 
in  controversy,  provided  that  sufficient 
funds  are  withheld  to  cover  reasonable 
administrative  costs  and  to  satisfy  all 
claims  with  respect  to  which  a 
controversy  exists  under  his  authority 
set  forth  in  section  119(b)(4)(C)  of  the 
Copyright  Act,  title  17  of  the  United 
States  Code.  See,  e.g.,  Orders,  Docket 
No.  97-1  CARP  SD  92-95  (dated  March 
17,  1997)  and  Docket  No.  200O-7  CARP 
SD  96-98  (dated  February  23,  2001). 
Therefore,  the  Copyright  Office  must, 
prior  to  any  distribution  of  the  royalty 
fees,  ascertain  who  the  claimants  are 
and  the  extent  of  any  controversy  over 
the  distribution  of  the  royalty  fees. 

The  CARP  rules  provide  that: 

In  the  case  of  a  royalty  fee  distribution 
proceeding,  the  Librarian  of  Congress  shall, 
after  the  time  period  for  filing  claims,  publish 
in  the  Federal  Register  a  notice  requesting 
each  claimant  on  the  claimant  list  to 
negotiate  with  each  other  a  settlement  of 
their  differences,  and  to  comment  by  a  date 
certain  as  to  the  existence  of  controversies 
with  respect  to  the  royalty  funds  described  in 
the  notice.  Such  notice  shall  also  establish  a 
date  certain  by  which  parties  wishing  to 
participate  in  the  proceeding  must  file  with 
the  Librarian  a  notice  of  intention  to 
participate. 

37  CFR  251.45(a).  The  Copyright  Office 
may  publish  this  notice  on  its  own 
initiative,  see,  e.g..  64  FR  23875  (May  4, 
1999);  in  response  to  a  motion  from  an 
interested  party,  see,  e.g.,  65  FR  56941 
(September  20,  2000),  or  in  response  to 
a|>etition  requesting  that  the  Office 
declare  a  controversy  and  initiate  a 
CARP  proceeding.  In  this  case,  the 
Office  has  received  a  motion  for 
distribution  of  PBS  National  Satellite 
Feed  royalty  funds  for  2000  and  2001. 

However,  before  considering  the 
merits  of  the  motion  for  a  partial 
distribution  of  the  2000  and  2001 
satellite  royalty  fees,  the  Office  must 
first  determine  who  has  a  significant 
interest  in  participating  in  any 
proceeding  concerning  the  distribution 
of  these  fees.  Therefore,  the  Office  is 
directing  any  claimant  to  2000  satellite 
royalty  fees  collected  under  the  section 
119  statutory  license  to  file  a  Notice  of 
Intention  to  Participate  in  a  royalty 


distribution  proceeding,  the  purpose  of 
which  will  be  to  consider  the  proper 
distribution  of  these  fees.  Only  a  party 
who  files  a  Notice  of  Intention  to 
Participate  may  submit  comments  on 
the  PBS  motion  for  a  distribution  of  the 
PBS  National  Satellite  Feed  Royalty 
Funds  for  Calendar  Years  2000  and 
2001. 

Parties  are  reminded  that  informal 
service  of  a  pleading  to  any  party  prior 
to  the  publication  of  a  notice  in  the 
Federal  Register  requesting  Notices  of 
Intention  to  Participate  in  a  CARP 
proceeding  is  for  informational 
purposes  only.  The  "official  service  list" 
for  any  distribution  or  rate  adjustment 
proceeding  is  compiled  by  the  Librarian 
of  Congress  from  the  notices  of  intention 
filed  with  this  office  in  response  to  the 
notice  published  in  the  Federal 
Register.  Section  251.44  of  title  37  of  the 
Code  of  Federal  Regulations  provides 
that: 

The  Librarian  of  Congress  shall  compile 
and  distribute  to  those  parties  who  have  filed 
a  notice  of  intent  to  participate,  the  official 
service  list  of  the  proceeding,  which  shall  be 
composed  of  the  names  and  addresses  of  the 
representatives  of  all  the  parties  to  the 
proceeding.  In  all  filings,  a  copy  shall  be 
served  upon  counsel  of  all  other  parties 
identified  in  the  service  list,  or,  if  the  party 
is  unrepresented  by  counsel,  upon  the  party 
itself. 

37  CFR  251.44(f)  (emphasis  added). 
Consequently,  no  party  has  been 
properly  served  in  this  proceeding 
because  the  official  service  list  has  yet 
to  be  created.  Nevertheless,  the 
Copyright  Office  will  consider  the 
oppositions  already  filed  with  the 
Copyright  Office  by  SESAC,  Inc.; 
Program  Suppliers  and  Joint  Sports, 
jointly;  and  the  American  Society  of 
Composers,  Authors  and  Publishers 
("ASCAP")  and  Broadcast  Music,  Inc. 
("BMI")  (collectively,  the  "Music 
Claimants")  in  response  to  the  Public 
Broadcasting  Service  ("PBS")  motion. 
These  parties  may  also  submit 
supplemental  filings  to  their 
oppositions  up  to  the  due  date  set  forth 
in  this  notice.  Similarly,  any  response  to 
an  opposition  already  filed  with  the 
Office  will  be  considered  a  reply 
comment  for  purposes  of  this 
proceeding,  provided  that  the 
submitting  party  has  filed  a  timely 
Notice  of  Intention  to  Participate 

1.  Notice  of  Intention  To  Participate 

Section  251.45(a)  of  the  rules,  37  CFR, 
requires  that  a  Notice  of  Intention  to 
Participate  be  filed  in  order  to 
participate  in  a  CARP  proceeding,  but  it 
does  not  prescribe  the  contents  of  the 
Notice.  Recently,  in  another  proceeding, 
the  Library  has  been  forced  to  address 


the  issue  of  what  constitutes  a  sufficient 
Notice  and  to  whom  it  is  applicable.  See 
Orders  in  Docket  No.  2000-2  CARP  CD 
93-97  (Jime  22,  2000,  and  August  1, 
2000);  see  also  65  FR  54077  (September 
6,  2000).  These  rulings  will  result  in  a 
futiu«  amendment  to  §251. 45(a)  to 
specify  the  content  of  a  properly  filed 
Notice.  In  the  meantime,  the  Office 
advises  those  parties  filing  Notices  of 
Intention  to  Participate  in  this 
proceeding  to  comply  with  the 
following  instructions. 

Each  claimant  that  has  a  dispute  over 
the  distribution  of  the  2000  satellite 
royalty  fees,  either  at  Phase  I  or  Phase 
n,  shall  file  a  Notice  of  Intention  to 
Participate  that  contains  the  following: 
(1)  The  claimant's  full  name,  address, 
telephone  number,  and  facsimile 
number  (if  any);  (2)  identification  of 
whether  the  Notice  covers  a  Phase  I 
proceeding,  a  Phase  n  proceeding,  or 
both;  and  (3)  a  statement  of  the 
claimant's  intention  to  fully  participate 
in  a  CARP  proceeding. 

Claimants  may,  in  lieu  of  individual 
Notices  of  Intention -to  Participate, 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
claimant's  name,  address,  telephone 
number  and  facsimile  number,  a  joint 
Notice  shall  provide  the  full  name, 
address,  telephone  niunber,  and 
facsimile  number  (if  any)  of  the  person 
filing  the  Notice  and  it  shall  contain  a 
list  identifying  all  the  claimants  that  are 
parties  to  the  joint  Notice.  In  addition, 
if  the  joint  Notice  is  filed  by  counsel  or 
a  representative  of  one  or  more  of  the 
claimants  identified  in  the  joint  Notice, 
the  joint  Notice  shall  contain  a 
statement  from  such  counsel  or 
representative  certifying  that,  as  of  the 
date  of  submission  of  the  joint  Notice, 
such  counsel  or  representative  has  the 
authority  and  consent  of  the  claimants 
to  represent  them  in  the  CARP 
proceeding. 

Notices  of  Intention  to  Participate  are 
due  no  later  than  November  29,  2001. 
Failure  to  file  a  timely  Notice  of 
Intention  to  Participate  may  preclude  a 
claimant  or  claimants  from  participating 
in  a  CARP  proceeding. 

2.  Comments  on  the  Existence  of 
Controversies 

Before  commencing  a  distribution 
proceeding  or  making  a  partial 
distribution,  the  Librarian  of  Congress 
must  first  ascertain  whether  a 
controversy  exists  as  to  the  distribution 
of  the  royalty  fees  and  the  extent  of 
those  controversies.  17  U.S.C.  803(d). 
Therefore,  any  comments  filed  in 
response  to  the  PBS  motion  must 
address  the  existence  and  extent  of  any 
controversies,  at  Phase  I  and  Phase  II,  as 
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to  the  distribution  of  the  2000  satellite 
fees.  For  the  reasons  stated  herein, 
comments  on  the  existence  and  extent 
of  controversy  over  the  distribution  of 
the  2001  satellite  royalty  fees  are 
prematiire  and  will  not  be  considered  at 
this  time. 

In  Phase  I  of  a  satellite  royalty 
distribution,  royalties  are  distributed  to 
certain  categories  of  broadcast 
programming  that  has  been 
retransmitted  by  satellite  carriers.  The 
categories  have  traditionally  been 
syndiicated  programming  and  movies, 
sports,  conunercial  and  noncommercial 
broadcaster-owned  programming, 
religious  progranuning,  and  music 
programming.  The  Office  seeks 
comments  as  to  controversies  between 
these  categories  for  royalty  distribution. 

In  Phase  11  of  a  satellite  royalty 
distribution,  royalties  are  distributed  to 
claimants  within  a  program  category.  If 
a  claimant  anticipates  a  Phase  II 
controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  that  has  not,  by  the 
end  of  the  comment  period,  been 
satisfied  through  a  settlement 
agreement. 

The  Copyright  Office  must  be  advised 
of  the  existence  and  extent  of  all  Phase 
I  and  Phase  II  controversies  by  the  end 
of  the  comment  period.  It  will  not 
consider  any  controversies  that  come  to 
our  attention  after  the  close  of  that 
period. 

3.  Motion  of  Public  Broadcasting 
Service  for  Distribution  of  PBS  National 
Satellite  Feed  Royalty  Funds  for 
Calendar  Years  2000  and  2001 

On  June  21,  2001,  PBS  filed  a  motion 
for  distribution  of  PBS  national  satellite 
feed  royalty  fees  for  calendar  years  2000 
and  2001  and  sent  a  copy  of  the  motion 
to  those  entities  that  have  participated 
in  past  satellite  distribution 
proceedings.  The  Office  has  determined 
that,  as  a  matter  of  law,  consideration  of 
a  distribution  of  the  2001  satellite 
royalty  fees  is  prematiu^.  A  distribution 
of  the  2001  satellite  royalty  fees  caimot 
occur  until  those  persons  who  are 
entitled  to  a  share  of  the  royalties  have 
an  opportunity  to  file  their  claims  with 
the  Copyright  Office.  Claims  to  the  2001 
satellite  royalty  fees  will  not  be  filed 
with  the  Copyright  Office  until  the 
month  of  July,  2002.  See  17  U.S.C. 
119(b)(4).  Consequently,  the  Office  will 
consider  the  motion  only  so  far  as  it 
concerns  the  distribution  of  the  2000 
satellite  royalty  fees  and  only  after  all 
interested  parties  have  been  identified 
by  filing  the  Notices  of  Intention 
requested  herein  and  such  parties  have 
had  an  opportimity  to  respond  to  the 
motion. 


A  claimant  who  is  not  a  party  to  the 
motion  may  file  a  response  to  the 
motion  no  later  than  the  due  date  set 
forth  in  this  notice,  provided  that  the 
respondent  files  a  Notice  of  Intention  to 
Participate  in  this  proceeding  in 
accordance  with  this  notice.  The  PBS 
motion  for  distribution  of  PBS  national 
satellite  feed  royalty  funds  for  2000- 
2001  is  posted  on  the  Copyright  Office 
Web  site  [http://www.loc.gov/copyright/ 
carp/ pbsmotion.pdf)  and  is  available  for 
copying  in  the  Office  of  the  General 
Counsel.  Additional  responsive  filings 
are  also  available  for  copying  in  the 
Office  of  the  General  Counsel. 

Dated:  October  17,  2001. 
David  O.  Carson, 
General  Counsel. 
[FR  Doc.  01-27318  Filed  10-29-01:  8:45  am] 

BaiJNG  CODE  1410-33-F 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  the 
HuHMnlties  Arts  and  Artifacts 
Indemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506,  in 
Room  714,  bom  9:00  a.m.  to  5:00  p.m., 
on  Monday,  November  19,  2001. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Coimcil  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  October 
1,2001. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  puirsuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 
meeting  would  fall  within  exemption  (4) 
of  5  U.S.C.  552(b)  and  that  it  is  essential 
to  close  the  meeting  to  protect  the  free 
exchange  of  views  and  to  avoid 
interference  with  the  operations  of  the 
Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  Laura  S.  Nelson,  1100 


Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  or  call  202/606-8322. 

Laura  S.  Nelaon, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  01-27180  Filed  10-29-01;  8:45  am) 
aiLLMG  COOC  7S37-01-M 


NATIONAL  FOUNDATION  ON  T^IE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel 

Piusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  (Access 
and  Heritage/Preservation  categories) 
will  be  held  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW, 
Washington,  DC,  20506  as  follows: 

Visual  Arts:  November  15-16.  2001 . 
Room  716.  A  portion  of  this  meeting, 
bom  3:30  p.m.  to  4:30  p.m.  on 
November  16th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6:30  p.m.  on  November  15th 
and  from  9  a.m.  to  3:30  p.m.  and  4:30 
p.m.  to  5:30  p.m.  on  November  16th, 
will  be  closed. 

Design:  November  19-20,  2001,  Room 
730.  A  portion  of  this  meeting,  from  1 1 
a.m.  to  12  p.m.  on  November  20th,  will 
be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  6  p.m.  on 
November  19th  and  from  9  a.m.  to  11 
a.m.  and  12  p.m.  to  2  p.m.  on  November 
20th,  will  be  closed.  ^ 

Theater/Musical  Theater:  November 
26-29,  2001,  Room  730.  A  portion  of 
this  meeting,  from  2  p.m.  to  3:30  p.m. 
on  November  28th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9:30  a.m.  to  6:30  p.m.  on  November 
26th,  from  9:30  a.m.  to  7  p.m.  on 
November  27th,  from  9:30  a.m.  to  2  p.m. 
and  3:30  p.m.  to  6:30  p.m.  on  November 
28th,  and  from  9:30  a.m.  to  2:30  p.m.  on 
November  29th.  will  be  closed. 

Multidisciplinary/Presenting: 
December  3-6.  2001,  Room  716.  A 
portion  of  this  meeting,  from  2:45  p.m. 
to  4  p.m.  on  December  6th,  will  be  open 
to  the  public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  7  p.m.  on  December  3rd.  from 
9  a.m.  to  6  p.m.  on  December  4th  and 
5th,  and  from  9  a.m.  to  2:45  p.m.  and 
4  p.m.  to  5:30  p.m.  on  December  6th. 
will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review. 
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discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  infonnation  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
detennination  of  the  Chainnan  of  May 
22,  2001^  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  202/682-5691. 

Dated:  October  24,  2001. 

Kathy  Plowritz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 

IFR  Doc.  01-27249  Filed  10-29-01;  8:45  am] 

MLUfM  COOE  7S37-01-P  | 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

llMtings  of  Humanities  Panel 

agency:  The  National  Endowment  for 
the  Humanities.  I 

ACnON:  Notice  of  meetings. 

SUMMARY:  Pxirsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended], 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsyivania  Avenue,  NW., 
Washington,  DC  20506 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 


the  Endowment's  TDD  terminal  on  (202) 
606-6282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  imder  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  November  6,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
2001  deadline. 

2.  Date:  November  9,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Pteservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
2001  deadline. 

3.  Date:  November  13,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
2001  deadline. 

4.  Date:  November  27,  2001. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  National  Heritage 
Preservation,  submitted  to  the  Division 
of  Preservation  and  Access  at  the  July  1 , 
2001  deadline. 

5.  Date:  November  30,  2001. 
Time;  8:30  a.m.  to  5  p.m. 
Hoom:  415. 

Program:  This  meeting  will  review 
applications  for  Library  and  Archival 


Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  Jtily  1, 
2001  deadline. 

Laura  S.  NdMin, 

Advisory  Committee,  Management  Officer. 
(PR  Doc.  01-27179  Filed  10-29-01;  8:45  am] 
nUJNQ  CODE  7536-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

ConsideFation  of  approval  of  a 
Decommissioning  Plan  for  the  Kaiser 
Aluminum  and  Chemical  Corporation 
Facility  in  Tulsa,  Oklahoma,  and  an 
Opportunity  for  a  Hearing 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Consideration  of  Approval  of  a 
Decommissioning  Plan  for  the  Kaiser 
Aluminum  and  Chemical  Corporation 
Facility  in  Tulsa,  Oklahoma,  and  an 
opportunity  for  a  hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
approval  of  the  Phase  2 
Decommissioning  Plan  (DP)  for  the 
Kaiser  Aluminuim  and  Chemical 
Corporation  (Kaiser)  Facility  in  Tulsa, 
Oklahoma.  Decommissioning  of  the 
Kaiser  facility  is  being  conducted  in  two 
Phases.  In  Phase  1 ,  Kaiser  remediated 
the  land  adjacent  to  the  Kaiser  property. 
In  Phase  2,  Kaiser  will  remediate  its 
facility.  On  May  25,  2001,  Kaiser 
submitted  the  Phase  2  DP.  NRC 
performed  an  acceptance  review,  and  on 
August  7,  2001,  notified  Kaiser  that  the 
information  provided  in  the  DP  was 
sufficient  to  begin  a  technical  review. 

Contamination  at  the  Kaiser  facility 
consists  of  metallic  dross/soil 
containing  Th-228,  Th-230,  and  Th-232, 
generated  from  smelting  and 
manufacturing  processes  conducted 
fitim  1958  through  1970.  The  Phase  2 
DP  identifies  the  decommissioning 
activities  that  will  be  undertaken  to 
remediate  the  Kaiser  facility  and  make 
the  site  suitable  for  unrestricted  release. 

The  NRC  will  require  Kaiser  to 
remediate  its  facility  to  meet  NRC's 
decommissioning  criteria  in  10  CPR  part 
20,  subpart  E,  "Radiological  Criteria  for 
License  Termination,"  and  during  the 
decommissioning  activities,  to  maintain 
effluents  and  doses  within  NRC 
requirements,  and  as  low  as  reasonably 
achievable. 

Prior  to  approving  the  DP,  NRC  will 
make  findings  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC's  regulations.  These  findings 
will  be  documented  in  a  Safety 
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Evaluation  Report  and  an 
Environmental  Assessment.  Approval  of 
the  DP  will  be  documented  in  the  public 
record. 

Although  Kaiser  is  no  longer  a 
licensee,  as  a  matter  of  discretion,  NRC 
has  decided  to  treat  approval  of  the  DP 
as  a  proceeding  under  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudication  in  Material  Licensing 
Proceedings,"  of  NRC's  rules  and 
practice  for  domestic  Ucensing 
proceedings  in  10  CFR  part  2.  Discretion 
is  being  exercised  in  this  case  because 
of:  (1)  The  unusually  large  volume  of 
soil  to  be  removed  from  the  site;  (2)  the 
significant  complexity  of  this  project; 
and,  (3)  the  close  proximity  of  the  site 
to  a  major  population  center.  Pursuant 
to  10  CFR  2.1205(a),  any  person  whose 
interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  part 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

Pusuant  to  10  CFR  2.1203(b),  the 
request  for  a  hearing  must  be  filed  with 
the  Office  of  the  Secretary  either: 

1.  By  delivery  to  the  Rulemaking  and 
Adjudications  Staff  of  the  Secretary  at 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemaking  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  part  2.1205(h); 

3.  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  part  2.1205(d). 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  Kaiser  Aluminum 
and  Chemical  Corporation,  Attention: 
Mr.  J.  W.  Vinzant 

2.  The  NRC  staff,  by  delivery  to  the 
General  Counsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852,  or  by  mail,  addressed  to  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

For  further  details  with  respect  to  this 
action,  the  Phase  2  DP  is  available  for 
inspection  at  the  NRC's  Public 
Docmnent  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852-2738. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  01-27260  Filed  10-29-01;  8:45  am] 
BUMG  CODE  TSaO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[HI*  filo.  1-e401] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  ttis  Pacific  Exchange, 
Inc.  (Thsrmwood  Corporation, 
Common  Stock,  No  Par  value) 

October  24,  2001. 

Thermwood  Corporation,  an  Indiana 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
EScchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  rule  12d2-2(d) 
thereunder  ^  to  withdraw  its  Common 
Stock,  no  par  value  ("Seciuity")  from 
listing  and  registration  on  the  Pacific 
Exchange,  Inc.  ("PCX"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
October  12,  2001  to  withdraw  its 
Security  from  listing  on  the  Exchange. 
The  Board  represents  that  the 
advantages  of  being  a  reporting 
company  under  the  Act  do  not  offset  the 
cost  associated  with  the  SEC's  reporting 
requirements.  In  addition,  the  Security 
is  thinly  traded  and  is  held  by  less  than 
100  shareholders. 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 
PCX  by  complying  with  all  applicable 
laws  in  effect  in  the  state  of  Indiana,  in 
which  it  is  incorporated,  and  with  the 
PCX's  rules  governing  an  issuer's 
volimtary  withdrawal  of  a  security  from 
listing  and  registration.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  the 
PCX  and  registration  under  section  12(b) 
of  the  Act  3  and  shall  not  affect  its 


obligation  to  be  registered  imder  section 
12(g)  of  the  Act."* 

Any  interested  person  may,  on  or 
before  November  14,  2001,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the  , 
application  has  been  made  in 
accordance  with  the  rules  of  the  PCX 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  01-27306  Filed  10-2»-01;  8:45  am) 

BUJNa  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rto  No.  1-9401] 

Issusr  Delisting;  Notice  of  Application 
To  Withdraw  From  listing  and 
Registration  on  tt>e  American  Stock 
Excfiange  LLC  (Thermwood 
Corporation,  Common  Stock  No  Par 
Vakie  and  12%  SulMrdlnated 
Debentures  (Due  2014)) 

October  24,  2001. 

Thermwood  Corporation,  an  Indiana 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Ejcchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act"  1  and  rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  no  par  value,  and  12% 
Subordinated  Debentiires  (due  2014) 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  approved  a  resolution  on 
October  12,  2001  to  withdraw  its 
Securities  from  listing  on  the  Exchange. 
The  Board  represents  that  the 
advantages  of  being  a  reporting 
company  under  the  Act  do  not  offset  the 
cost  associated  with  the  SEC's  reporting 
requirements.  In  addition,  the  Securities 


•  15  U.S.C.  781(d). 

2 17  CFR  240.12d2-2(d). 

MS  U.S.C  781(b). 


« 15  U.S.C.  781(g). 
»17CFR200.30-3(a)(l). 
» 15  U.S.C.  781(d). 
'  17  CFR  240.1 2d2-2(d). 
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are  thinly  traded  and  are  held  by  less 
than  100  shareholders. 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Indiana,  in  which  it  is  incorporated,  and 
with  the  Amex's  rules  governing  an 
issuer's  volimtary  withdrawal  of  a 
security  from  listing  and  registration. 
The  Issuer's  appUcation  relates  solely  to 
the  withdrawal  of  the  Secxirities  from 
the  Amex  and  registration  under  section 
12(b)  of  the  Act  ^  and  shall  not  affect  its 
obligation  to  be  register  under  section 
12(g)  of  the  Act." 

Any  interested  person  may,  on  or 
before  November  14,  2001,  submit  by 
letter  to  the  Secretary  of  the  Secxuities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter.        I 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jooathao  G.  Katz, 

Secretary. 

(FR  Doc.  01-27307  Filed  10-2»-01;  8:45  am] 

nXMO  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION  I 

piiliMi  No.  34-44073;  Rto  No.  SR-NASD- 
2001-74] 

S«H-R«gulatory  Organizations;  Notice 
of  Flung  and  Immadtota  EflactlvaneM 
of  Propoaad  Rula  Ctwnga  by  the 
National  AaaociaMon  of  Securities 
Dealers,  Inc.  Relating  to  a  Ctumge  in 
the  Lengtt)  of  the  Term  of  Office  of 
National  Adiudicatory  Coimcil 


October  23.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  October 
18,  2001,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 


M5U.S.C.  781(b). 

«15U.S.C78J(g). 

>  17  CFK  20O.3O-3(a)(l). 

•  15  U.S.C.  78»(b)(l). 

'17CFR240.19b-t. 


"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
(the  "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  imder  the  Act, 
NASD  Regulation  is  herewith  filing  a 
proposed  rule  change  to  change  the  term 
of  office  of  its  National  Adjudicatory 
Coimcil  ("NAC")  members  fitjm  two 
years  to  three  years. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics; 
deletions  are  in  brackets. 


By-Laws  of  NASD  Regulation,  Inc. 

Article  V 

National  Adjudicatory  Coimcil 

Term  of  Office 

Sec.  5.4 

(a)  Except  as  otherwise  provided  in 
this  Article,  each  National  Adjudicatory 
Council  member  shall  hold  office  for  a 
term  of  (two)  three  years  or  until  a 
successor  is  duly  appointed  and 
qualified,  except  in  the  event  of  earlier 
termination  from  office  by  reason  of 
death,  resignation,  removal, 
disqualification,  or  other  reason. 

(b)  [In  1998,  each  National 
Adjudicatory  Cotmcil  member  shall 
hold  office  for  a  term  of  one  year  or 
until  a  successor  is  duly  appointed  and 
qualified,  except  in  the  event  of  earlier 
termination  from  office  by  reason  of 
death,  resignation,  removal, 
disqualification,  or  other  reason. 

(c)  [Beginning  in  January  [1999]  2002 
[and  thereafter],  the  National 
Adjudicatory  Council  shall  be  divided 
into  [two]  three  classes.  The  term  of 
office  of  those  of  the  first  class  shall 
expire  in  January  [2000]  2003,  [and]  the 
term  of  office  of  those  of  the  second 
class  shall  expire  [one  year  thereafter]  in 
January  2004,  and  the  term  of  office  of 
those  of  the  third  .c/ass  shall  expire  in 
January  2005.  Beginning  in  January 
[2000]  2003.  members  shall  be 
appointed  for  a  term  of  [two]  three  years 
to  replace  those  whose  terms  expire. 

[{d](c)  Beginning  in  [2000]  2002,  no 
member  may  serve  [more  than  two] 
consecutive  terms,  except  that  if  a 
member  is  appointed  to  fill  a  term  of 
less  than  one  year,  such  member  may 


serve  [up  to  two  consecutive]  a  single 
three  year  term[s]  following  the 
expiration  of  such  member's  initial 


term. 


Article  VI 


National  Adjudicatory  Coimcil  Regional 
Nominations  for  Industry  Members 

Notice  to  Chair 

Sec.  6.8  [On  or  before  August  1, 1998, 
the  Secretary  of  NASD  Regulation  shall 
send  a  written  notice  to  the  Chair  of 
each  Regional  Nominating  Committee  to 
initiate  the  process  for  nominating  an 
individual  to  represent  the  region  on  the 
National  Adjudicatory  Coimcil  for  a 
term  of  office  of  one  or  two  years,  as 
determined  by  the  Board,  beginning  in 
1999.]  On  or  before  August  1, 1999,  and 
annually  thereafter,  the  Secretary  of 
NASD  Regulation  shall  send  a  written 
notice  to  the  Chair  of  a  Regional 
Nominating  Committee  if  the  term  of 
Office  of  the  National  Adjudicatory 
Council  member  representing  the  region 
shall  expire  in  the  next  calendar  year. 
The  notice  shall  describe  the 
nomination  procedures  for  filling  the 
office. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Association  states  that  the  NAC  is 
a  balanced  committee  of  the  NASD 
consisting  of  14  members — seven 
industry  members  and  seven  non- 
industry  members.  Two  industry 
members  are  at-large,  and  five  are 
nominated  to  represent  one  of  the 
NASD's  five  geographic  regions.  All 
members  must  be  nominated  by  the 
NASD's  National  Nominating 
Committee  and  must  be  appointed  by 
the  NASD  Regulation  Board. 

The  NAC  hears  appeals  and  calls  for 
review  of  disciplinary  matters;  acts  on 
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applications  in  statutory 
disqualification  and  membership 
proceedings;  acts  on  certain  disciplinary 
settlement  proposals;  exercises 
exemptive  authority;  and  acts  in  other 
proceedings  as  set  forth  in  the  NASD 
Code  of  Procedure.  The  NAC  also 
advises  NASD  Regulation  staff  and  the 
Board  on  enforcement  policy  and 
proposed  rules  relating  to  the  business 
and  sales  practices  of  NASD  members 
and  associated  persons. 

Currentiy,  NAC  members  serve  terms 
of  two  years,  with  no  member  allowed 
to  serve  more  than  two  consecutive  two- 
year  terms.  In  2000,  the  outgoing  NAC 
Chair  requested  staff  to  consider  the 
feasibility  of  extending  the  term  of  NAC 
members  to  three  years.  During  2001, 
Association  staff  solicited  input  from 
several  District  Committees,  the  NASD 
Advisory  Council  (the  Chairs  of  all 
NASD  District  Committees  and  the 
Market  Regulation  Committee),  and  the 
NAC,  all  of  which  fovored  making  the 
change.  Association  staff  developed  a 
proposal,  which  was  reviewed  and 
supported  by  the  NASD  Small  Firm 
Advisory  Board.  On  September  20, 
2001,  the  NASD  Board  of  Governors 
voted  unanimously  in  favor  of  the 
change. 

The  Association  states  that  the 
purpose  for  extending  the  NAC  term 
from  two  to  three  years  is  to  provide  for 
greater  continuity  and  to  make  better 
use  of  the  experience  and  expertise  of 
NAC  members  with  respect  to  the 
specialized  work  of  the  NAC, 
particularly  industry  members. 
Increasingly,  incumbent  NAC  members 
eligible  for  a  second  consecutive  two- 
year  term  have  not  been  renominated  by 
their  Regional  Nominating  Committees, 
thus  capping  their  service  on  the  NAC 
at  two  years.  The  Association  staff 
believes  that  a  three-year  term  would 
enable  members  to  make  more  effective 
contributions  to  the  work  of  the  NAC, 
and  it  would  make  the  term  of  service 
of  NAC  members  consistent  with  the 
terms  of  members  of  NASD  District 
Committees  and  the  NASD  Regulation 
Board.  To  assure  appropriate  turnover, 
NAC  members  would  be  restricted  from 
serving  consecutive  terms. 

The  Association  further  states  that  the 
transition  from  two-year  to  three-year 
NAC  terms  will  be  implemented  by  the 
NASD  National  Nominating  Committee 
and  the  NASD  Regulation  Board 
beginning  in  January  2002.  The  current 
NAC  membership  will  be  divided  into 
'  three  classes,  as  nearly  equal  in  number 
and  as  evenly  divided  between  industry 
and  non-industry  seats  as  possible. 
Class  1  NAC  members  will  serve  until 
January  2003;  Class  II  members  will 
serve  until  January  2004;  and  Class  m 


members  will  serve  until  January  2005. 
Commencing  in  January  2003,  newly 
elected  members  will  assume  three-year 
terms.  The  Association  states  that  the 
designation  of  current  NAC  members 
into  these  three  classes  is  designed  to 
assure  an  orderly  transition  by  (a) 
providing  appropriate  continuity  in  the 
composition  of  the  NAC  (both  industry 
and  non-industry  members)  during  the 
transition  period;  and  (b)  minimizing,  to 
the  greatest  possible  extent,  the  number 
of  current  NAC  members  whose  terms 
would  be  reduced  by  the  transition. 

(2)  Statutory  Basis 

The  Association  believes  that  the 
proposed  rule  change  is  consistent  with 
section  15A(b)(4)  ^  of  the  Act,  which 
requires,  among  other  things,  that  the 
Association's  rules  must  be  designed  to 
assure  a  fair  representation  of  its 
members  in  the  administration  of  its 
affairs.  The  NASD  believes  that  the 
proposed  rule  change  enhances  the 
Association's  ability  to  assure  fair 
representation  on  the  NAC  and  the 
NASD  Board  of  Governors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received.* 

m.  Date  of  Effectiveness  of  the 
proposed  Rule  change  and  Timing  for 
Cominission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  5  and  subparagraph  (f)(6)  of 
rule  19b-4  ^  thereunder  because  it  does 
not  (i)  significantly  affect  the  protection 
of  investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  horn  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate;  and  the 
Association  gave  the  Commission 
written  notice  of  its  intention  to  file  the 


3  15  U.S.C.  78o-3(b)(4). 

*  This  proposed  By-Law  change  was  not 
published  for  coniment  by  the  NASD  through  its 
Notice  to  Members  process,  but  as  noted  above  was 
endorsed  by  several  NASD  District  Committees,  the 
NASD  Advisory  Council,  the  Small  Firm  Advisory 
Board,  and  the  NAC. 

5 15  U.S.C  78s(b)(3)(A). 

•17CFR240.19b-4(f)(6). 


proposed  rule  change  at  least  five 
business  days  before  filing.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Commission  notes  that  under  rule 
19b-4(f)(6)(iii),^  the  proposal  does  not 
become  operative  for  30  days  after  the 
date  of  its  filing,  or  such  shorter  time  as 
the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  In 
accordance  with  rule  19b-4(0(6)(iii),' 
before  the  filing  date.  NASD  Regulation 
submitted  written  notice  of  its  intent  to 
file  the  proposed  rule  change  along  with 
a  brief  description  and  text  of  the 
proposed  rule  change.  In  that  notice, 
NASD  Regulation  requested  that  the 
Commission  waive  the  requirement  that 
the  rule  change,  by  its  terms,  not 
become  operative  for  30  days  after  the 
date  of  the  fiUng,  as  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  NASD  has  stated  that  the 
NASD  National  Nominating  Committee 
will  meet  on  October  26,  2001  to 
nominate  a  slate  of  NAC  candidates  for 
appointment  by  the  NASD  Regulation 
Board.  The  NASD  Regulation  Board  will 
consider  the  nominations  to  the  NAC  on 
December  5,  2001.  The  NASD  states  that 
it  is  thus  necessary  for  the  rule  change 
to  be  both  effective  and  operative  on 
filing  in  order  to  meet  this  timetable. 

The  Commission  finds  that 
accelerating  the  operative  date  of  the 
rule  change  as  proposed  will  aid  the 
NASD  in  meeting  the  above  timetable 
for  nominations  to  the  NAC  and  is 
consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
thus  designates  the  date  hereof  as  the 
operative  date. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


'  17  CFR  24O.19b-4(0(6)(iiil 
•  17  CFR  240.19b-4(0(6Miii| 


54796 


Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001 /Notices 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2001-74  and  should  be 
submitted  by  November  20,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 9 

Mai^garet  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  01-27308  Filed  10-29-01;  8:45  am] 

BH.IJNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Dactaration  of  Disaster  #3361] 

CommonwMlth  of  Kentucky; 
(Amendmont  #1 ) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  23, 
2001 ,  the  above  nimibered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  October  22,  2001. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  May 
16,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  23.  2001. 

Herbert  L  Mitchell, 

Associate  Administrator.  For  Disaster 
Assistance. 

(FR  Doc.  01-27209  Filed  10-29-01:  8:45  am) 

MJJNG  cooe  nas-oi-p 


'Dis 


SMALL  BUSINESS  ADMINISTRATION 

[Dsclaration  of  Disastsr  #3362] 

Stat*  of  Tannesaee;  (Ameitdment  #2) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  23. 
2001,  the  above  numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  October  26.  2001. 


'  17  CFR  200.3(>-3(a)(12). 


All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  May 
16, 2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  23,  2001. 
Herbert  L.  Mitchell, 
Associate  Administrator,  For  Disaster 
Assistance. 

[FR  Doc.  01-27210  Filed  10-29-01;  8:45  am] 

aiLUNG  CODE  «BS-01-P 


DEPARTMENT  OF  STATE 
[Public  Notice  #3803] 

Advisory  Committee  on  l.abor 
Diplomacy;  Notice  of  Meeting 

The  Advisory  Committee  on  Labor 
Diplomacy  (ACLD)  will  hold  a  meeting 
from  9:00  a.m.  to  1:00  p,m.  on 
November  14,  2001,  in  room  5533,  U.S. 
Department  of  State,  2201  C  Street,  NW., 
Washington,  E)C  20520.  Committee 
Chairman  Thomas  Donahue,  former 
President  of  the  AFL-CIO,  will  chair  the 
meeting. 

The  ACLD  is  comprised  of  prominent 
persons  with  expertise  in  the  area  of 
international  labor  policy  and  labor 
diplomacy.  The  ACLD  advises  the 
Secretary  of  State  and  the  President  on 
the  resources  and  policies  necessary  to 
implement  labor  diplomacy  programs 
efficiently,  effectively  and  in  a  manner 
that  ensures  U.S.  leadership  before  the 
international  community  in  promoting 
the  objectives  and  ideals  of  U.S.  labor 
policies  in  the  21st  century.  The  ACLD 
will  make  recommendations  on  how  to 
strengthen  the  Department  of  State's 
ability  to  respond  to  the  many 
challenges  facing  the  United  States  and 
the  federal  government  in  international 
labor  matters.  These  challenges  include 
the  protection  of  worker  rights,  the 
elimination  of  exploitative  child  labor, 
and  the  prevention  of  abusive  working 
conditions. 

The  agenda  for  the  November  14 
meeting  in(:ludes  discussion  of  the 
interagency  process  on  international 
labor  policy  formulation. 

Members  of  the  public  are  welcome  to 
attend  the  meeting  as  seating  capacity 
allows.  As  access  to  the  Department  of 
State  is  controlled,  persons  wishing  to 
attend  the  meeting  must  be  pre-cleared 
by  calling  or  faxing  the  following 
information,  by  open  of  business 
November  13.  to  Eric  Barboriak  at  (202) 
647-3664  or  fax  (202)  647-0431  or  e- 
mail  barboriakem@state.gov:  name; 
company  or  organization  affiliation  (if 
any):  date  of  birth;  and  social  security 
number.  Pre-cleared  persons  should  use 


the  C  Street  entrance  to  the  State 
Department  and  have  a  driver's  license 
with  photo,  a  passport,  a  U.S. 
Government  ID  or  other  valid  photo 
identification. 

Members  of  the  public  may,  if  they 
wish,  submit  a  brief  statement  to  the 
Committee  in  writing.  Those  wishing 
further  information  should  contact  Mr. 
Barboriak  at  the  phone  and  fax  numbers 
provided  above. 

Dated:  October  24,  2001. 

Lome  W.  Craner, 

Assistant  Secretary,  Bureau  of  Democracy, 
Human.  Rights  and  Labor,  U.S.  Department 
of  State. 

(FR  Doc.  01-27361  Filed  10-29-01;  8:45  am) 
BNJJNG  CODE  4nO-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2001-10485] 

Oily  Water  Separation  Systems 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Coast  Guard  has 
established  the  Oily  Water  Separation 
Systems  Task  Force  to  examine  a  wide 
range  of  issues  relating  to  machinery 
and  equipment  used  to  manage  oily 
bilge  water  on  commercial  vessels.  The 
task  force  plans  to  assess  the  operational 
requirements,  reliability,  and  capability 
of  oily  water  separators  in  actual 
operating  environments;  identify  ways 
to  improve  the  Coast  Guard's  inspection 
and  evaluation  of  oily  water  separation 
systems;  and  develop  recommendations 
for  the  maritime  industry  on  how  to 
reach  its  environmental  goals  and 
ensure  compliance  with  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL)  and  the  Clean  Water  Act. 
Your  answers  to  this  questionnaire  will 
help  the  task  force  gather  the  necessary 
information  to  meet  these  objectives. 
DATES:  Comments  and  related  materials 
must  reach  the  Docket  Management 
Facility  on  or  before  December  31,  2001. 
ADDRESSES:  To  make  sure  your 
comments  and  related  materials  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-10485),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
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between  O^.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  By  electronic  means  through  the 
Web  Site  for  the  Docket  Management 
System  at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  materials 
received  from  the  public  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATKW  CONTACT:  If 
you  have  questions  on  this  notice  and 
request  for  comments,  call  Ken  Olsen, 
Casualty  Analyst/Chief  Engineer,  Office 
of  Investigation  and  Analysis,  Coast 
Guard  Headquarters,  telephone  202- 
267-1417.  If  you  have  questions  on 
viewing  or  submitting  materials  to  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  Coast  Guard  study  by  submitting 
comments  and  related  materials.  You 
may  submit  comments  anonymously  or 
include  your  name  and  address,  you 
must  identify  the  docket  number  for  this 
notice  (USCG-2001-10485),  indicate  the 
specific  question  of  the  questionaire  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  You  may 
submit  your  comments  and  materials  by 
mail,  hand  delivery,  fax,  or  electronic 
means  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES; 
but  please  submit  your  comments  and 
materials  by  only  one  means.  If  you 
submit  them  by  mail  or  hand  delivery, 
submit  them  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  they  reached  the  Facility,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  Your  comments 
are  important  to  this  study  and  will 
enhance  the  Coast  Guard's 
tmderstanding  of  oily  water  separation 
systems  and  bilge  water  management 
issues.  We  will  consider  all  comments 
received  diuing  the  comment  period. 


Background  and  Purpose 

The  regulations  governing  all  vessel 
particulars  regarding  Oily  Water 
Separators  are  found  in  "Title  33  Code  of 
Federal  Regulations,  part  155.  Through 
a  mechanical  process,  an  Oily  Water 
Separator  (OWS)  will  remove  the  oil 
from  water  that  accumulates  in  the  bilge 
of  a  vessel.  As  the  oil  is  separated  from 
the  water,  the  water  can  be  discharged 
from  the  vessel.  If  the  oil  content  of  the 
water  being  discharged  reaches  15  parts 
per  million  (ppm),  Ae  OWS  will 
automatically  cease  discharging  the  oily 
water  and  retain  the  oily  bilge  water  on 
board  the  vessel.  In  the  last  few  years, 
the  Coast  Guard  has  discovered 
nimierous  instances  of  improper 
operation  of  OWS  equipment  under  the 
authority  of  33  CFR  1.07-10.  In  some 
cases,  oily  water  separators  simply  were 
not  used  in  the  discharge  of  bilge  water. 
In  other  instances,  sensitive  monitoring 
devices  were  disabled.  Also,  certain 
vessels  installed  bypass  piping,  and 
other  vessels  routinely  used  the  bilge 
piunping  systems  to  discharge 
overboard. 

In  alignment  with  the  Coast  Guard's 
Prevention  Through  People  Initiatives, 
the  task  force  recognizes  that,  within  the 
maritime  industry,  vessel  engineers, 
operators,  equipment  designers, 
technicians,  and  manufacturers  can 
provide  significant  insight  into  the 
operation  of  OWS  equipment  and  the 
management  of  oily  bilge  water  onboard 
foreign  and  domestic  commercial 
vessels.  To  gain  that  understanding,  the 
task  force  has  developed  the  following 
questionnaire  for  members  of  the 
maritime  industry  to  provide  comments. 
The  questionnaire  is  intended  to  obtain 
a  status  of  current  industry  practices. 
Respondents  are  also  encouraged  to 
disseminate  this  information  and  the 
questionnaire  to  industry  associates. 

Questions 

We  especially  need  your  assistance  in 
answering  the  following  questions. 
Every  question  does  not  need  to  be 
answered.  Any  additional  information 
provided  on  this  topic  is  welcome.  In 
responding  to  each  question,  please 
explain  your  reasons  for  each  answer  as 
specifically  as  possible.  You  do  not 
need  to  provide  any  information 
identifying  you  or  your  organization. 

1.  Indicate  the  categories  that  best 
describe  yout  function: 

Chief  or  Assistant  Engineer. 

Unlicensed  Vessel  Engineer. 

Other  Vessel  Personnel:  Captain, 
Mate,  or  Crew 

Vessel  Owner  or  Operator. 

Vessel  Manager  or  Superintendent. 

Port  Captain  or  Engineer. 


Naval  Architect.  Marine  Engineer, 
Manufactuirer  or  Consultant. 
Other:  Please  describe 

2.  Indicate  the  types  of  vessels  that 
you  have  worked  on  or  that  you  have 
experience  with: 

Passenger  Vessels. 
Cruise  Ships. 
Cargo  Ships. 
Tank  Ships. 
Pushboats  or  Tugboats. 
Offshore  Crew  or  Supply. 
Ferries. 

Dredges.  ' 

Drill  Rigs. 
Research  vessels. 
Government  Vessels:  Navy.  Coast 
Guard,  etc. 

3.  Based  on  your  experience,  what 
types  of  equipment,  components,  tanks, 
and  other  machinery  are  used  in 
handling  bilge  water? 

4.  What  kinds  of  problems  occur  in 
the  handling  of  bilge  water? 

5.  Is  the  oily  water  separation  (OWS) 
equipment  always  used? 

6.  What  other  systems  are  used  to 
discharge  bilges? 

7.  Generally,  has  your  experience 
shown  that  OWS  and  oil  content 
monitoring  equipment  (PPM  sensors 
and  controls)  are  reliable  in  actual 
operating  environments? 

8.  Are  redundant  OWS  systems 
necessary?  If  so.  why? 

9.  Have  modifications  been  made  to 
originally  installed  OWS  equipment  by 
the  vessel's  crew  or  others  to  ensure 
operation?  Please  explain. 

10.  On  average,  do  vessel  bilge  loads 
(influx  of  water  and  contaminates) 
typically  exceed  the  capacity  of  the 
OWS  equipment? 

11.  Are  sufficient  operating  manuals, 
information,  and  guidance  provided  by 
the  vessel  operating  company  or  - 
shipboard  management? 

12.  Does  your  organization  have  an 
environmental  policy,  and  is  it 
understood  by  all  employees? 

13.  How  does  your  organization 
ensure  that  environmental  equipment, 
such  as  OWS  equipment,  has  the  proper 
maintenance,  spare  parts,  and  other 
items  necessary  to  ensure  effective 
operation? 

14.  What  is  yoiu  organization's  policy 
on  reducing  and  eliminating  engine 
room  waste? 

15.  Does  your  company  employ  any 
additional  mechanical  measures  to 
reduce  or  eliminate  waste? 

16.  Has  your  experience  shown  that 
OWS  equipment  is  typically  installed  in 
a  manner  that  permits  effective 
operational  testing  of  controls  and 
alarms,  and  verification  of  three-way  or 
process  control  valve  operations? 
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17.  Are  discharge  sample  points 
usually  provided,  and  do  methods  exist 
to  process  contaminated  samples  during 
testing? 

18.  What  practices  can  be  shared 
industry  wide  to  best  ensure  proper  and 
effective  long-term  operation  of  OWS 
and  bilge  management  equipment? 

19.  Please  provide  any  additional 
conunents. 

You  may  mail,  deliver,  fax.  or 
electronically  submit  your  responses  to 
the  questionnaire,  as  well  as  any 
concerns,  to  the  addresses  listed  under 
the  ADDRESSES  section  of  this  notice. 

If  you  would  like  to  receive  a  copy  of 
the  task  force  report  upon  completion, 
please  provide  an  e-mail  or  mailing 
address. 

Thank  you  for  participating  in  this 
survey. 

Dated:  October  23,  2001. 
Joseph  J.  Angelo. 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  01-27250  Filed  10-29-01;  8:45  am] 
BHXMG  COOe  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Infonnation  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation  I 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  July  18.  2001.  pages  37514-37515. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPI.EMENTARY  INFORMATKM: 

Federal  Aviation  Administration  (FAA) 

Title:  119 — Certification:  Air  Carrier 
and  Commercial  Operator. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 


OMB  Control  Number:  2120-0593. 

Forms(s):  FAA  Form  8400-6. 

Affected  Public:  3.031  FAR  part  135 
and  part  121  operators. 

Abstract:  This  request  for  clearance 
reflects  requirements  necessary  under 
parts  135,  121,  and  125  to  comply  with 
part  119.  The  FAA  will  use  the 
information  it  collects  and  reviews  to 
insure  compliance  and  adherence  to 
regulations  and.  if  necessary,  take 
enforcement  action  on  violators  of  the 
regulations. 

Estimated  Annual  Burden  Hours: 
8,856  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  October  24, 
2001. 

Steve  Hopkins, 

Manager,  Standards  and  Information 

Division,  APF-100. 

[FR  Doc.  01-27295  Filed  10-29-01;  8:45  am) 

BILUNG  COOE  4S10-13-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (118-137  MHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  172  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Conomittee  172:  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held 
November  13-15,  2001  starting  at  9:00 
am  each  day. 


ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805.  Washington.  DC.  20036. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  SW., 
Washington,  DC,  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 

h  ttp  ://www.  rtca .  org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  November  13: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review  of 
Agenda,  Review  Sununary  of  Previous 
Meeting) 

•  Form  Working  Group  2:  Begin 
Review  of  Minimum  Aviation  System 
Performance  Standard  (MASPS)  work  to 
be  done 

•  Form  Working  Group  3:  VHF  Data 
Link  2  Minimum  Operational 
Performance  Standard  (MOPS)  work 

•  November  14: 

•  Working  Group  3:  VHF  Data  Link  2 
MOPS  work  continues 

•  November  15: 

•  Plenary  Reconvenes  (Review  Status 
of  Working  Groups  2  and  3:  Voice  Data 
Unk  [VDL]  Mode  2  and  Mode  3  MOPS) 

•  Review  of  Relevant  International 
Activities  (AMCP  Working  Groups, 
Working  Group  47  Status  and  Issues) 

•  Report  on  Digital  Activities 
(NEXCOM,  AEEC  status,  Others  as 
appropriate) 

•  Closing  Plenary  Session  (Other 
Business.  Date  and  Place  of  Next 
Meeting,  Working  Group  3  continues  as 
required.  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  October  25, 
2001. 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 

[FR  Doc.  01-27293  Filed  10-29-01;  8:45  am] 

BNJJNQ  COOE  4«10-1»-«l 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docliet  No.  FTA  2001-10120] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Major  Capital  Investment 
Projects 

agency:  Federal  Transit  Administration. 

DOT. 

action:  Notice. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  announcing 
that  the  collection  of  information 
required  under  49  CFR  part  611.  Major 
Capital  Investment  Projects,  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Day,  Office  of  Policy  Development 
(TBP-10),  Federal  Transit 
Administration,  400  7th  Street  SW., 
Washington,  DC  20590,  (202)  366-1671. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  16,  2001  (66  FR 
37088),  FTA  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
infonnation  collection  and  has  assigned 
OMB  control  number  2132-0561.  The 
approval  expires  on  August  31,  2004. 

Issued:  October  23,  2001. 
lennifer  L.  Dom, 

Administrator. 

(FR  Doc.  01-27272  Filed  10-29-01;  8:45  am] 

BILUNG  COOe  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No:  MARAD-2001-10903] 

Commercial  War  Risk  Hull  and 
Protection  and  Indemnity  Insurance  on 
THie  XI  Mortgaged  Vessels  Operated 
Exclusively  on  the  Inland  Rivera  and 
Intercoastal  Waterways  of  the  United 
States  and  on  the  Great  Lakes 

AGENCY:  Maritime  Administration, 

Transportation. 

ACTION:  Policy  Review  with  request  for 

comments. 

DATES:  Interested  parties  are  requested 
to  submit  comments  on  or  before 
November  13,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Edmond  J.  Fitzgerald,  U.S.  Department 
of  Transportation,  Maritime 
Administration,  Director,  Office  of 
Insurance  and  Shipping  Analysis, 
Telephone  (202)  366-2400,  Room  8117, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

Comments  regarding  this  policy 
review  should  refer  to  the  docket 
nimiber  that  appears  at  the  top  of  this 
docimient.  Written  conunents  may  be 
submitted  to  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL-401,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
{Due  to  current  U.S.  Postal  Service 
(U.S.P.S.)  delivery  problems  in 
Washington,  DC,  conunenters  are  urged 
to  use  one  of  the  following:  mail  via 
non-U. S.P.S.  delivery  service  (e.g. 
FedEx,  UPS,  DHL  etc.);  or  fax  their 
comment  to  MARAD  at  202/366-9206; 
or  use  electronic  filing  as  explained 
below}.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
All  conunents  received  will  be  available 
for  examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EST, 
Monday  through  Friday,  except  Federal 
holidays.  An  electronic  version  of  this 
doctunent  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 

SUPPLEMENTARY  INFORMATKW:  Some 
experts  are  predicting  a  possible  marine 
threat,  either  as  a  means  or  as  a  target 
or  both,  if  another  terrorist  attack  were 
to  occur  against  the  U.S.  In  light  of  this 
and  the  September  11th  events,  the 
Maritime  Administration  (MARAD.  we. 
our.  or  us)  believes  it  should  revisit  the 
existing  inland/Great  Lakes  war  risk 
insurance  waiver  policy  and  requests 
public  comment  on  whether  we  should 
change  our  current  waiver  policy.  We 
have  the  authority  to  rescind  or  revise 
the  existing  waiver  policy  and  to  impose 
the  full  war  risk  cover  on  all  Title  XI 
vessels  if  we  determine  that  it  is  now 
necessary. 

Currently,  we  waive  the  Security 
Agreement  requirement  for  commercial 
war  risk  hull  and  Protection  and 
Indemnity  insurance  on  Title  XI 
mortgaged  vessels,  which  are  operated 
exclusively  on  the  inland  rivers  and 
intercoastal  waterways  of  the  United 
States  and  on  the  Great  Lakes.  This 
policy  was  approved  by  the  Assistant 
Secretary  of  ^  Commerce  for  Maritime 
Affairs  on  June  30, 1971,  and  has 
remained  in  effect  ever  since.  Most  Title 
XI  companies  operating  exclusively 
inland  or  on  the  Great  Lakes  have  taken 
advantage  of  this  waiver.  MARAD 
estimates  that  approximately  20 
companies  with  over  500  vessels 


(including  a  large  number  of  inland 
barges)  are  not  insured  for  war  risks. 

The  standard  war  risk  insurance 
policy  covers  a  number  of  non-marine 
perils  risks,  including  warlike 
operations,  strikes,  civil  unrest  and  acts 
of  terrorism.  The  basic  underlying 
assumption  for  the  war  risk  waiver  for 
inland/Great  Lakes  was  that  the  threat  of 
attack  within  the  continental  48  states 
or  Great  Lakes  was  very  slight.  Events  of 
September  11,  2001,  have  called  this 
basic  assumption  into  question. 

As  a  consequence,  we  may  begin  to 
require  that  some  or  all  of  the  inland 
Title  XI  vessels  have  war  risk  cover.  We 
may  not  require  war  risk  cover  for  all 
inland  Title  XI  vessels  because 
significant  groups  or  fleets  of  inland 
barges  are  widely  dispersed  on  the 
inland  waters  at  any  point  in  time.  This 
wide  distribution  limits  our  inland/ 
Great  Lakes  Title  XI  exposure. 
Therefore,  the  risk  of  a  significant  loss 
from  any  one  event  or  target  may  be 
relatively  small. 

Dated:  October  25.  2001. 

By  Order  of  the  Acting  Deputy  Maritime 
Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  01-27276  Filed  10-29-01:  8:45  ami 
MLUNQ  O)0E  4»10-«1-* 


DEPARTMENT  OF  TRANSPORTATION 
Surface  TransportatkKt  Board 

[STB  DockM  No.  AB-511  (Sub-No.  2X)] 

Central  Railroad  Company  of 
Indianapolis— Discontinuance 
Exemptkxi — in  Grant  County,  IN 

On  October  10,  2001,  the  Central 
Railroad  Company  of  Indianapolis 
(CERA)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  discontinue  service  over  a  5.22-mile 
line  of  railroad,  known  as  the  Marion 
Branch,  between  milepost  TS-152.22, 
near  Marion,  and  milepost  TS-157.44, 
near  West  Marion  Belt,  in  Grant  County, 
IN.'  The  discontinuance  includes  0.3 
miles  of  trackage  rights  over 
Pennsylvania  Lines  LLC  (PL)  between 
PL  milepost  MP-78.3  and  milepost  MP- 
78.6.2  The  line  traverses  U.S.  Postal 
Service  Zip  Codes  46952  and  46953.  It 


'  The  line  is  owned  by  Norfolk  Southern  Railway 
Companv  (NSR)  and  was  operated  under  lease  by 
CERA.  NSR  will  replace  CERA  and  provide  ser\ice 
on  the  line. 

'The  PL  mileposts  equate  to  NSR  mileposts  TS- 
153.1  and  TS-153.4,  respectively. 
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includes  the  station  of  Marion  at 
milepost  TS-152.22. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CERA's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  I 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  28, 
2002. 

Any  offer  of  financial  assistance  to 
subsidize  continued  rail  service  under 
49  CFR  1152.27(b)(2)  will  be  due  no 
later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  must  be 
accompanied  by  a  $1,000  fihng  fee.  See 
49CFRl002.2(f)(25). 

This  proceeding  is  exempt  from 
environmental  reporting  requirements 
under  49  CFR  1105.6(c)  and  from 
historic  reporting  requirements  imder 
section  1105.8(b). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-511 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW..  Washington,  DC  20423- 
0001:  and  (2)  Louis  E.  Gitomer,  Ball 
Janik  LLP,  1455  F  Street,  NW.,  Suite 
225,  Washington,  DC  20005.  Replies  are 
due  November  19.  2001. 

Persons  seeking  further  information 
concerning  discontinuance  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [TDD  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.1 

Board  decisions  and.  notices  are 
available  on  our  web  site  at 
www.stb.  dot.gov. 

Decided:  October  24.  2001. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams.  I 

Secretary.  | 

(FR  Doc.  01-27254  Filed  10-29-01:  8:45  am] 
MXMCCOOC  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  22,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  29, 
2001  to  be  assured  of  consideration. 

Departmental  Offices/Office  of 
Community  Adjustment  and  Investment 
Programs 

OMB  Number:  1505-0181. 

Form  Number:  None. 

Type  of  Review:  Reinstatement. 

Title:  Commimity  Adjustment  and 
Investment  Program  Grant  Program 
Application. 

Description:  The  Department  of  the 
Treasury  (Treasury),  as  Chair  of  the 
inter-agency  committee  established  by 
Executive  Order  No,  12916,  dated  May 
13,  1994,  is  sponsoring  the  North 
American  Development  Bank's 
(NADBank)  collection  of  application 
information  from  applicants  for  United 
States  Community  Adjustment  and 
Investment  Program  (USCAIP)  grant 
funds.  Respondents  will  be  State  and 
Local  Governments,  Institutions  of 
Higher  Education,  and  Non-Profit 
Organizations.  NADBank  disburses 
USCAIP  grants  using  monies  transferred 
from  Treasury.  The  information 
collected  will  be  used  to  review  and 
selected  projects  for  NADBank  USCAIP 
grants. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  20  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 


and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503.    . 


L^is  K.  Holland, 

Departmental  Reports.  Management  Officer. 
|FR  Doc.  01-27269  Filed  10-29-01;  8:45  am] 
BILUNG  CODE  4810-25-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  19.  2001. 

The  Department  of  Treasury  has" 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  29, 
2001  to  be  assured  of  consideration. 

Customs  Service  (CUS) 

OMB  Number:  New. 

Form  Number:  Customs  Form  442. 

Type  of  Review:  New  collection. 

Title:  Application  for  Exemption  from 
Special  Landing  Requirements 
Overflight  (Southern  Border  Only);  and 
General  Aviation  Telephonic  Entry 
(GATE)  (Northern  Border  Only). 

Description:  This  collection  is  an 
application  for  exemption  from  special 
landing  requirements  (Overflight)  and 
General  Aviation  Telephonic  Entry 
(GATE)  will  e  used  required  by  private 
flyers  to  participate  in  Customs 
designated  privilege  program  which 
provides  a  waiver  for  landing 
requirements  and  normal  Customs 
processing  along  the  Southern  Border, 
or  provides  clearance  telephonically 
when  pilots  report  their  international 
arrivals  frt)m  Canada. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,500. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
218  hours. 

Clearance  Officer:  Tracey  Denning, 
(202)  927-1429.  U.S.  Customs  Service. 
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Information  Services  Branch,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-27270  Filed  10-29-01;  8:45  am] 

BIUJNG  CODE  M2IMB-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  23.  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  29, 
2001  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cognitive  and  Psychological 
Research. 

Description:  The  proposed  research 
will  improve  the  quality  of  the  data 
collection  by  examining  the 
psychological  and  cognitive  aspects  of 
methods  and  procedures  such  as: 
interviewing  processes,  forms  redesign, 
survey  and  tax  collection  technology 
and  operating  procedures  (internal  and 
external  in  nature). 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Burden  Hours  Per 
Respondent:  35  minutes. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
17,500  hours. 

OMB  Number:  1545-1351. 

Form  Number:  None. 

Type  of  Review:  Extension. 


Title:  Statistics  of  Income  (SOI) 
Corporate  Survey. 

Description:  This  is  a  request  to 
conduct  a  yearly  survey  on  a  small 
portion  of  the  very  largest  U.S. 
corporations.  The  data  will  be  used  to 
improve  the  quality  of  the  Statistics  of 
Income's  (SOI)  advance  tax  data.  The 
survey  will  allow  SOI  to  collect  existing 
tax  information  earlier  than  regular  IRS 
processing  currently  allows.  Advance 
tax  data  has  been  requested  by  the 
Bureau  of  Economic  Analysis,  the  Office 
of  Tax  Analysis,  the  Office  of  Tax 
Analysis  and  the  Joint  Committee  on 
Taxation  for  tax  analysis  purposes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
175. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  88 
hours. 

OMB  Number:  1545-1462. 

Regulation  Project  Number:  PS-268- 
82  Final. 

Type  of  Review:  Extension. 

Title:  Definitions  Under  Subchapter  S 
of  the  Internal  Revenue  Code. 

Description:  The  regulations  provide 
definitions  and  special  rules  imder  Code 
section  1377  which  affect  S  corporations 
and  their  shareholders. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (once). 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

Clearance  Officer;  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  01-27271  Filed  10-29-01;  8:45  am] 
BNJJNO  COOC  4n0-01-f> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0474] 

Agency  Information  Collection 
Acttvtties  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  descrit>es  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden:  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  MFORMATKM  OR  A  COPY  OF 
THE  SUBMBSIOW  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0474." 
SUPPLEMENTARY  INFORMATION: 

Title:  A  Computer  Generated  Funding 
Fee  Receipt  (formerly  VA  Form  2fr-8986 
and  26-8986-1). 

OMB  Control  Number:  2900-0474. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  A  funding  fee  must  be  paid 
to  VA  before  a  loan  can  be  guaranteed. 
The  funding  fee  is  payable  on  all 
guaranteed  loans,  i.e..  Assumptions, 
Manufactured  Housing,  Refinances,  and 
Real  Estate  purchases  and  construction 
loans.  The  funding  fee  is  not  required 
from  veterans  in  receipt  of 
compensation  for  service  connected 
disability.  Loans  made  to  the  unmarried 
surviving  spouses  of  veterans  (who  died 
in  service  or  from  a  service  connected 
disability)  are  exempt  from  payment  of 
the  funding  fee,  regardless  of  whether 
the  spouse  has  his/her  own  eligibility, 
provided  that  the  spouse  has  not  used 
his/her  eligibility  to  obtain  a  VA 
guaranteed  loan.  For  a  loan  to  be  eligible 
for  guaranty,  lenders  must  provide  a 
copy  of  the  Funding  Fee  Receipt  or 
evidence  the  veteran  is  exempt  from  the 
requirement  of  paying  the  funding  fee. 
The  receipt  is  computer  generated  and 
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mailed  to  the  lender  ID  niunber  address 
that  was  entered  into  a  Automated 
Clearing  House  service. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OM6 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
7.  2001,  at  page  41311. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit. 

Estimated  Annual  Burden:  6,667 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
200,000.  j 

Send  comments  and         I 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  Desk  Officer,  0MB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "0MB  Control  No.  2900- 
0474"  in  any  correspondence. 

Dated:  October  10,  2001. 
By  direction  of  the  Secretary] 
Bart  >ra  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  01-27299  Filed  10-29-01:  8:45  am) 
MLUNQ  CODE  •320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0041] 

Agenqr  Information  Collection 
Activitiaa  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  A^irs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  biuden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTMBI  MFORMATION  OR  A  COPY  OF 
TNE  SUBMB8I0N  CONTACT:  Denise 


McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0041." 

SUPPLEMENTARY  INFORMATION: 

Title:  Compliance  Inspection  Report, 
VA  Form  26-1839. 

OMB  Control  Number:  2900-0041. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  fee 
compliance  inspectors  to  report 
acceptability  of  residential  construction 
and  conformity  with  standards 
prescribed  for  new  housing  proposed  as 
security  for  loans  guaranteed.  The 
information  is  used  by  VA  to  determine 
whether  completion  of  all  onsite  and 
offsite  improvements  are  completed  in 
accordance  with  plans  and 
specifications  used  in  the  appraisal  of 
the  property. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
7,  2001,  at  pages  41311  and  41312. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1  hour  is 
being  requested  since  the  compliance 
inspection  report  is  common  to  the 
industry. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
31,500. 

Send  comments  and 
reconunendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0041"  in  any  correspondence. 

Dated:  October  10,  2001. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst.  Information 
Management  Service. 

(FR  Doc.  01-27297  Filed  10-2»-01;  8:45  am] 
■ajJNQ  cooe  nao-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0045] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
TNE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0045." 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Determination  of 
Reasonable  Value  (Real  Estate),  VA 
Form  26-1805. 

OMB  Control  Number:  2900-0045. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-1805  is  used  to 
collect  data  necessary  for  VA 
compliance  with  requirements  of  Title 
38,  U.S.C,  3710  (b)(4),  (5).  and  (6). 
These  requirements  prohibit  the  VA 
guaranty  or  making  of  any  loans  unless 
Uie  suitability  of  the  security  property 
for  dwelling  piurposes  is  determined;  the 
loan  amount  does  not  exceed  the 
reasonable  value;  and  if  the  loan  is  for 
purposes  of  alteration,  repair,  or 
improvements,  the  work  substantially 
improves  the  basic  livability  of  the 
property.  The  data  supplied  by  persons 
and  firms  completing  VA  Form  26-1805 
is  used  by  VA  personnel  to  identify  and 
locate  properties  for  appraisal  and  to 
make  assignments  to  appraisers.  VA  is 
required  to  notify  potential  veteran- 
purchasers  of  such  properties  of  the  VA- 
established  reasonable  value.  VA  will 
also  use  VA  Form  26-1843,  Certificate 
of  Reasonable  Value,  (included  in  the 
VA  Form  1805  Package)  as  a  notice  to 
requesters  of  the  reasonable  (appraised) 
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value  or  an  authorized  lender  will  issue 
a  notice  of  value  in  connection  with  the 
Lender  Appraisal  Processing  Program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  coUection 
of  information  was  published  on  August 
7,  2001,  on  page  41312. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  60,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
300,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  coUection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0045"  in  any  correspondence. 

Dated:  October  10.  2001. 
By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  01-27298  Filed  10-29-01;  8:45  am) 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0059] 

Agency  information  Collection 
Activltiea  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  MFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 


McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981  or  e-mail 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0059." 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Person  Claiming  to 
Have  Stood  in  Relation  of  a  Parent,  VA 
Form  21-524. 

OMB  Control  Number:  2900-0059. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  secure 
information  about  the  relationship  of 
the  claimant  to  the  veteran  from  those 
claiming  compensation  as  parents  of 
veterans. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federd  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
14,  2001  at  paees  42706-42707. 

Affected  Ptwlic:  Individuals  or 
households. 

Estimated  Annual  Burden:  4,000 
hotirs. 

Estimated  Average  Burden  Per 
Respondent:  2  hours. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
2,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  290O- 
0059"  in  any  correspondence. 

Dated:  October  16.  2001. 
By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  01-27300  Filed  10-29-01:  8:45  am] 

BUJNO  CODE  SSaO-OI-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS  , 

[OMB  Control  No.  2900-0510] 

Agency  Information  Collection 
Activltiea  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3^01  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMBSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0510." 
SUPPLEMENTALRY  INFORMATION: 

Title:  Application  for  Exclusion  of 
Children's  Income,  VA  Form  21-0571. 

OMB  Control  Number:  2900-0510. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  A  veteran's  or  surviving 
spouse's  rate  of  Improved  Pension  is 
determined  by  family  income, 
formally,  income  of  children  who  are 
members  of  the  household  is  included 
in  this  determination.  However, 
children's  income  may  be  excluded  if  it 
is  unavailable  or  if  consideration  of  that 
income  would  cause  hardship.  The 
information  collected  is  used  by  VA  to 
determine  whether  children's  income 
can  be  excluded  from  consideration  in 
determining  a  parent's  eligibility  for 
non-service-connected  pension. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
14,  2001,  at  page  42709. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  time. 

Estimated  Number  of  Respondents: 
25,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
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Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  290O- 
0510"  in  any  correspondence. 

Dated:  October  16.  2001. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  01-27301  Filed  10-29-01;  8:45  am] 
BNJJNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0114] 

Agency  information  Coiiection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  , 

ACTKNl:  Notice.  | 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  De{>artment  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  btirden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0114." 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  of  Marital 
Relationship,  VA  Form  21-4170. 

OMB  Control  Number:  2900-0114. 

Type  of  Review:  Extension  of  a 
ourently  approved  collection. 

Abstract:  VA  Form  21-4170  is  used  to 
develop  the  evidence  to  determine  a 
claimed  common  law  marriage  can  be 
recognized  by  VA.  Without  this 
information,  VA  would  have  no  means 
of  determining  the  proper  marital  status 
of  the  veteran. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 


of  information  was  published  on  August 
14, 2001,  at  pages  42707-42708. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
6,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Hiunan 
Resoiut:es  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0114"  in  any  correspondence. 

Dated:  October  16,  2001. 
By  direction  of  tiie  Secretary: 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-27302  Filed  10-29-01;  8:45  am) 
BILLING  CODE  2320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0355] 

Agency  information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8015,  FAX  (202)  273-5981  or 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0355." 
SUPPLEMENTARY  INFORMATION: 

Title:  Verification  of  Pursuit  of  Course 
(Leading  to  a  Standard  College  Degree 


Under  Chapters  32,  34,  and  35,  Title  38, 
U.S.C,  and  Section  903  of  Public  Law 
96-342),  VA  Form  22-6553. 

0\fB  Control  Number:  2900-0355. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-6553  is  used  to 
verify  continued  enrollment  or  report 
changes  in  enrollment  status  for 
students  receiving  educational  benefits 
in  pursuit  of  a  college  course.  Schools 
are  required  to  report,  without  delay  to 
VA,  when  a  student  fails  to  enroll,  has 
interrupted,  terminated  a  program,  has 
unsatisfactory  progress  or  conduct.  VA 
uses  the  information  from  the  current 
collection  to  ensure  that  schools 
promptly  report  changes  in  training  and 
if  a  student's  education  benefits  are  to 
be  continued  unchanged,  increased, 
decreased,  or  terminated.  Without  this 
information,  VA  might  underpay  or 
overpay  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Feder^  Register 
notice  with  a  60-day  comment  period 
soliciting<:omments  on  this  collection 
of  information  was  published  on  July 
11,  2001,  at  page  36366. 

Affected  Public:  State,  local  or  tribal 
government  and  not-for-profit 
institutions. 

Estimated  Annual  Burden:  9,333 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Frequency  of  Response:  The 
frequency  of  responses  for  each 
educational  institution  will  vary 
according  to  the  number  of  students 
who  receive  VA  education  benefits  at 
that  school.  VA  estimates  an  annual 
average  of  10  responses  per  educational 
institution. 

Estimated  Number  of  Respondents: 
The  number  of  respondents  is  arrived  at 
based  on  the  average  number  of 
educational  institutions  using  VA  Form 
22-6553  which  had  veterans  or  eligible 
persons  enrolled  during  the  last  12 
months,  and  a  projected  number  of 
trainees.  VA  currently  has  an  average  of 
5.600  active  educational  institutions 
(colleges,  universities,  or  other 
institutions  of  higher  learning). 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0355"  in  any  correspondence. 

Dated:  October  16,  2001. 


Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001 /Notices 


54805 


By  direction  of  the  Secretary: 
Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  01-27303  Filed  10-29-01;  8:45  am) 
BnjJNOCOOE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0089] 

Agency  information  Coiiection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
announces  that  the  Vete  .ms  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 


its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  29,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981  or  e-mail 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0089." 
SUPPLEMENTARY  INFORMATION 

Title:  Statement  of  Dependency  of 
Parent(s),  VA  Form  21-509. 

OMB  Control  Number:  2900-0089. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  VA  Form  21-509  is  used  to 
gather  income  and  dependency 
information  from  applicants  who  are 
seeking  payment  of  benefits  as  or  for  a 
dependent  parent.  The  information  is 
necessary  to  determine  dependency  of 
the  parent. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Feder^  Register 


Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
14,  2001  at  page  42707. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  20,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
40.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0089"  in  any  correspondence. 

Dated:  October  16.  2001. 
By  direction  of  the  Secretary: 
BariMra  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 

(FR  Doc.  01-27304  Filed  10-2»-01;  8:45  am) 
BILUNO  CODE  S320-01-r 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17  I 

Endangered  and  Threatened  Wildlife 
and  Plants;  Review  of  Plant  and 
Animal  Species  That  Are  Candidates  or 
Proposed  for  Listing  as  Endangered  or 
Threatened,  Annual  Notice  of  Findings 
on  Recycled  Petitions,  and  Annual 
Description  of  Progress  on  Listing 
Actions 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  review  of  species 
which  are  candidates  or  proposed  for 
listing,  findings  on  recycled  petitions, 
and  progress  on  listing  actions. 

SUMMARY:  In  this  notice  of  review,  we, 
the  U.S.  Fish  and  Wildlife  Service 
(Service),  present  an  updated  list  of 
plant  and  animal  species  native  to  the 
United  States  that  we  regard  as 
candidates  or  have  proposed  for 
addition  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  Identification  of  candidate 
species  can  assist  environmental 
planning  efforts  by  providing  advance 
notice  of  potential  listings,  allowing 
resource  managers  to  alleviate  threats 
and  thereby  possibly  remove  the  need  to 
list  species  as  endangered  or  threatened. 
Even  if  we  subsequently  list  a  candidate 
species,  the  early  notice  provided  here 
could  result  in  fewer  restrictions  on 
activities  by  prompting  candidate 
conservation  measures  to  alleviate 
threats  to  the  species. 

We  request  additional  status 
information  that  may  be  available  for 
the  identified  candidate  species  and 
information  on  species  that  we  should 
include  as  candidates  in  future  updates 
of  this  list.  We  will  consider  this 
information  in  preparing  listing 
doctunents  and  futiire  revisions  to  the 
notice  of  review.  This  information  will 
help  us  in  monitoring  changes  in  the 
status  of  candidate  species  and  in 
conserving  candidate  species. 

We  announce  the  availability  of 
listing  priority  assignment  forms  for 
candidate  species.  These  documents 
describe  the  status  and  threats  that  we 
evaluated  in  order  to  assign  a  listing 
priority  number  to  each  species.  We  also 
announce  our  findings  on  recycled 
petitions  and  describe  our  progress  in 
revising  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  during 
the  period  January  8,  2001,  to  October 
17.2001. 


DATES:  We  will  accept  comments  on  the 
candidate  notice  of  review  at  any  time. 
ADDRESSES:  Submit  your  comments 
regarding  a  particular  species  to  the 
Regional  Director  of  the  Region 
identified  in  SUPPLEMENTARY 
INFORMATION  as  having  the  lead 
responsibility  for  that  species.  You  may 
submit  comments  of  a  more  general 
natiu«  to  the  Chief,  Division  of 
Conservation  and  Classification,  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Drive,  Room  420,  Arlington,  VA 
22203  (703/358-2171).  Written 
comments  and  materials  received  in 
response  to  this  notice  of  review  will  be 
available  for  public  inspection  by 
appointment  at  the  appropriate  Regional 
Office  listed  in  SUPPLEMENTARY 
INFORMATION. 

Information  regarding  the  range, 
status,  and  habitat  needs  of  and  listing 
priority  assignment  for  a  particular 
species  is  available  for  review  at  the 
appropriate  Regional  Office  listed  below 
in  SUPPLEMENTARY  INFORMATKM,  at  the 
Division  of  Conservation  and 
Classification,  Arlington,  Virginia  (see 
address  above),  or  on  our  Web  site 
(b  ttp  J/www.fws  -gov). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Endangered  Species  Coordinator(s)  in 
the  appropriate  Regional  Office(s)  or 
Chris  Nolin,  Chief,  Division  of 
Conservation  and  Classification  (703/ 
358-2171). 
SUPPLEMENTARY  INFORMATION: 

Candidate  Notice  of  Review 

Background 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  that  we  identify  species 
of  wildlife  and  plants  that  are 
endangered  or  threatened,  based  on  the 
best  available  scientific  and  commercial 
information.  Through  the  Federal 
rulemaking  process,  we  add  these 
species  to  the  List  of  Endangered  and 
Threatened  Wildlife  at  50  CFR  17.11  or 
the  List  of  Endangered  or  Threatened 
Plants  at  50  CFR  1 7.12.  As  part  of  this 
program,  we  maintain  a  list  of  species 
that  we  regard  as  candidates  for  listing. 
A  candidate  is  one  for  which  we  have 
on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  a  proposal  to  list  as  endangered 
or  threatened  but  for  which  preparation 
and  publication  of  a  proposal  is 
precluded  by  higher-priority  listing 
actions.  We  maintain  this  list  for  a 
variety  of  reasons,  including:  to  notify 
the  public  that  these  species  are  facing 
threat  to  their  survival;  to  provide 
advance  knowledge  of  potential  listings 
that  could  affect  decisions  of 
environmental  planners  and  developers; 


to  solicit  input  from  interested  parties  to 
identify  those  candidate  species  that 
may  not  require  protection  under  the 
Act  or  additional  species  that  may 
require  the  Act's  protections;  and  to 
solicit  information  needed  to  prioritize 
the  order  in  which  we  will  propose 
species  for  listing. 

Table  1  of  this  notice  includes  252 
species  that  we  regard  as  candidates  for 
addition  to  the  Lists  of  Endangered  and   . 
Threatened  Wildlife  and  Plants  (Lists), 
as  well  as  35  species  for  which  we  have 
published  proposed  rules  to  list  as 
threatened  or  endangered  species,  most 
of  which  we  identified  as  candidates  in 
the  October  25,  1999,  Candidate  Notice 
of  Review  (64  FR  57534).  We  encourage 
consideration  of  these  species  in 
environmental  planning,  such  as  in 
environmental  impact  analysis  under 
the  National  Environmental  Policy  Act 
of  1969  (implemented  at  40  CFR  parts 
1500-1508)  and  in  local  and  statewide 
land  use  planning.  Table  2  of  this  notice 
contains  74  species  we  identified  as 
candidates  or  as  proposed  species  in  the 
October  25, 1999,  Candidate  Notice  of 
Review  that  we  now  no  longer  consider 
candidates.  This  includes  21  species 
that  we  removed  fi-om  candidate  status 
(including  8  species  we  are  removing 
from  candidate  status  through  this 
notice)  and  53  species  we  listed  as 
threatened  or  endangered  since  October 
25, 1999.  The  Regional  Offices 
identified  as  having  lead  responsibility 
for  the  particular  species  will 
continually  revise  and  update  the 
information  on  candidate  species.  We 
intend  to  publish  an  updated  combined 
notice  of  review  for  animals  and  plants, 
that  will  include  our  findings  on 
recycled  petitions  and  a  description  of 
our  progress  on  listing  actions,  annually 
in  the  Federal  Register. 

Previous  Notices  of  Review. 

The  Act  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  endangered  and  threatened 
plant  species,  which  was  published  as 
House  Dociunent  No.  94-51.  We 
published  a  notice  in  the  Federal 
Register  on  July  1, 1975  (40  FR  27823), 
in  which  we  announced  that  we  would 
review  more  than  3,000  native  plant 
species  named  in  the  Smithsonian's 
report  and  other  species  added  by  the 
1975  notice  for  possible  addition  to  the 
List  of  Endangered  and  Threatened 
Plants.  A  new  comprehensive  notice  of 
review  for  native  plants,  which  took 
into  accoimt  the  earlier  Smithsonian 
report  and  other  accumulated 
information,  superseded  the  1975  notice 
on  December  15, 1980  (45  FR  82479). 
On  November  28, 1983  (48  FR  53640), 
a  supplemental  plant  notice  of  review 
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noted  changes  in  the  status  of  various 
species.  We  published  complete  updates 
of  the  plant  notice  on  September  27, 
1985  (50  FR  39526),  February  21,  1990 
(55  FR  6184),  September  30.  1993  (58 
FR  51144),  and,  as  part  of  combined 
animal  and  plant  notices,  on  February 
28, 1996  (61  FR  7596),  September  19, 
1997  (62  FR  49398),  and  October  25, 
1999  (64  FR  57534).  On  January  8,  2001 
(66  FR  1295),  we  published  our  recycled 
petition  finding  for  one  plant  species 
that  had  outstanding  warranted  but 
precluded  findings. 

Previous  animal  notices  of  review 
included  a  number  of  the  animal  species 
in  the  accompanying  Table  1.  We 
published  earlier  comprehensive 
reviews  for  vertebrate  animals  in  the 
Federal  Register  on  December  30, 1982 
(47  FR  58454),  and  on  September  18, 
1985  (50  FR  37958).  We  published  an 
initial  comprehensive  review  for 
invertebrate  animals  on  May  22, 1984 
(49  FR  21664).  We  published  a 
combined  animal  notice  of  review  on 
January  6,  1989  (54  FR  554),  and  with 
minor  corrections  on  August  10, 1989 
(54  FR  32833).  We  again  published 
comprehensive  animal  notices  on 
November  21,  1991  (56  FR  58804), 
November  15, 1994  (59  FR  58982),  and, 
as  part  of  combined  animal  and  plant 
notices,  on  February  28, 1996  (61  FR 
7596),  September  19, 1997  (62  FR 
49398),  and  October  25, 1999  (64  FR 
57534).  On  January  8,  2001  (66  FR 
1295),  we  published  oiu-  recycled 
petition  findings  for  25  animal  species 
that  had  outstanding  warranted  but 
precluded  findings  as  well  as  notice  of 
1  candidate  removal.  This  revised  notice 
supersedes  all  previous  animal,  plant, 
and  combined  notices  of  review. 

Current  Notice  of  Review 

We  gather  data  on  plants  and  animals 
native  to  the  United  States  that  appear 
to  merit  consideration  for  addition  to 
the  Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants.  This  notice 
identifies  those  species  (including,  by 
definition,  biological  species; 
subspecies  offish,  wildlife,  or  plants; 
and  distinct  population  segments  (DPS) 
of  vertebrate  animals)  that  we  currently 
regard  as  candidates  for  addition  to  the 
Lists.  In  issuing  this  compilation,  we 
rely  on  information  from  status  surveys 
conducted  for  candidate  assessment  and 
on  information  frtim  State  Natural 
Heritage  Programs,  other  State  and 
Federal  agencies  (such  as  the  Forest 
Service  and  the  Bureau  of  Land 
Management),  knowledgeable  scientists, 
public  and  private  natural  resource 
interests,  and  comments  received  in 
response  to  previous  notices  of  review. 


Tables  1  and  2  are  arranged 
alphabetically  by  names  of  genera, 
species,  and  relevant  subspecies  and 
varieties  under  the  major  group 
headings  for  animals  first,  then  plants. 
Animals  are  grouped  by  class  or  order. 
Plants  are  subdivided  into  three  groups: 
flowering  plants,  conifers  and  cycads, 
and  ferns  and  their  allies.  Useful 
synonyms  and  subgeneric  scientific 
names  appear  in  parenthesfes  (the 
synonyms  preceded  by  an  equals  sign). 
Several  species  that  have  not  yet  been 
formally  described  in  the  scientific 
literature  are  included;  such  species  are 
identified  by  a  generic  or  specific  name 
(in  italics)  followed  by  "sp."  or  "ssp." 
We  incorporate  standardized  conunon 
names  in  these  notices  as  they  become 
available.  We  sorted  plants  by  scientific 
name  due  to  the  inconsistencies  in 
common  names,  the  inclusion  of 
vernacular  and  composite  subspecific 
names,  and  the  fact  that  many  plants 
still  lack  a  standardized  name. 

Table  1  lists  all  species  that  we  regard 
as  candidates  for  listing  and  all  species 
proposed  for  listing  under  the  Act. 
Candidate  species  are  those  species  for 
which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  issuance  of  a 
proposed  rule  to  list,  but  issuance  of  the 
proposed  rule  is  precluded  by  other 
higher  priority  listing  actions.  We 
emphasize  that  we  are  not  proposing 
these  candidate  species  for  listing  by 
this  notice,  but  we  anticipate 
developing  and  publishing  proposed 
listing  rules  for  these  species  in  the 
future.  We  encourage  State  agencies, 
other  Federal  agencies,  and  other  parties 
to  give  consideration  to  these  species  in 
enviroiunental  plaiming.  Proposed 
species  are  those  species  for  which  we 
have  published  a  proposed  rule  to  list 
as  endangered  or  threatened  in  the 
Federal  Register  (exclusive  of  species 
for  which  we  have  withdrawn  or 
finalized  the  proposed  rule). 

Species  in  Table  1  of  this  notice  are 
assigned  to  several  status  categories, 
noted  in  the  "Category"  column  at  the 
left  side  of  the  table.  We  explain  the 
codes  for  the  category  status  coliunn  of 
species  in  Table  1  below: 

PE — Species  proposed  for  listing  as 
endangered. 

PT — Species  proposed  for  listing  as 
threatened. 

C — Candidates:  Species  for  which  we  have 
on  file  sufficient  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  endangered  or 
threatened.  Issuance  of  proposed  rules  for 
these  species  is  precluded  at  present  by  other 
higher  priority  listing  actions.  This  category 
includes  s(»ecies  for  which  we  made  a 
"warranted  but  precluded"  12-month  finding 
on  a  petition  to  list.  We  made  new  findings 


on  all  petitions  for  which  we  previously 
made  "warranted  but  precluded"  findings. 
We  identify  the  species  for  which  we  made 
a  continued  "warranted  but  precluded" 
finding  on  a  recycled  petition  by  the  code 
"C*"  in  the  category  column  (see  Findings  on 
Recycled  Petitions  section  for  additional 
information).  We  anticipate  developing  and 
publishing  proposed  rules  for  candidate 
species  in  the  future.  We  encourage  State  and 
other  Federal  agencies  as  well  as  other 
parties  lo  give  consideration  to  these  species 
in  environmental  planning. 

The  column  labeled  "Priority"' 
indicates  the  listing  priority  number  for 
each  candidate  species  that  we  use  to 
determine  the  most  appropriate  use  of 
our  available  resources.  We  assign  this 
number  based  on  the  immediacy  and 
magnitude  of  threats  as  well  as  on 
taxonomic  status.  We  published  a 
complete  description  of  our  listing 
priority  system  in  the  Federal  Register 
on  September  21,  1983  (48  FR  43098). 

The  third  column  identifies  the 
Regional  Office  to  which  you  should 
direct  comments  or  questions  (see 
ADDRESSES  section).  We  provided  the 
comments  received  in  response  to  the 
1999  notice  of  review  to  the  Region 
having  lead  responsibility  for  each 
candidate  species  mentioned  in  the 
comment.  We  will  likewise  consider  all 
information  provided  in  response  to  this 
notice  of  review  in  deciding  whether  to 
propose  species  for  listing  and  when  to 
imdertake  necessary  listing  actions. 
Conunents  received  will  become  part  of 
the  administrative  record  for  the 
species. 

Following  the  common  name  (fourth 
column)  is  the  scientific  name  (fifth 
column)  and  the  family  designation 
(sixth  colunm).  The  seventh  column 
provides  the  known  historical  range  for 
the  species  or  vertebrate  population, 
indicated  by  postal  code  abbreviations 
for  States  and  U.S.  territories  (many 
species  no  longer  occiu  in  all  of  the 
areas  listed). 

Species  in  Table  2  of  this  notice  are 
species  we  included  either  as  proposed 
species  or  as  candidates  in  the  1999 
notice  of  review  but  have  since  removed 
from  such  status  for  a  variety  of  reasons. 
We  added  many  of  the  species 
identified  as  proposed  in  the  last  notice 
of  review  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants.  Table  2 
also  includes  species  that  became 
candidates  or  were  proposed  for  listing 
since  the  1999  notice  of  review  and  are 
no  longer  classified  as  either  candidates 
or  proposed  species  (for  example 
candidates  or  proposed  species  that  we 
listed  or  withdrew  since  the  1999  notice 
of  review).  The  first  column  indicates 
the  present  status  of  the  species,  using 
the  following  codes: 
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E — Species  we  listed  as  endangered. 

T — Species  we  listed  as  threatened. 

Re — Species  we  removed  from  the 
candidate  list  because  currently  available 
information  does  not  support  issuance  of  a 
proposed  listing. 

Rp — Species  we  removed  from  the 
candidate  list  because  we  have  withdrawn 
the  proposed  listing. 

The  second  column  provides  a  coded 
explanation  of  why  we  no  longer  regard 
the  species  as  a  candidate  or  proposed 
species.  Descriptions  of  the  codes  are  as 
follows: 

A — Species  that  are  more  abundant  or 
widespread  than  previously  believed  and 
species  that  are  not  subject  to  the  degree  of 
threats  sufficient  to  warrant  continuance  of 
candidate  status,  issuance  of  a  proposed 
listing,  or  a  final  listing.  The  reduction  in 
threats  could  be  due,  in  part,  or  all,  to  actions 
taken  under  a  conservation  agreement. 

F — Species  whose  range  is  no  longer  a  U.S. 
Territory. 

I — Species  for  which  we  have  insufficient 
information  on  biological  vulnerability  and 
threats  to  support  issuance  of  a  proposed  rule 
to  list. 

L — Species  we  added  to  the  Lists  of 
Endangered  or  Threatened  Wildlife  and 
Plants. 

M — Species  we  mistakenly  included  as 
candidates  or  proposed  species  in  the  last 
notice  of  review. 

N — Species  that  are  not  a  listable  entity  (do 
not  meet  the  Act's  definition  of  "species") 
based  on  current  taxonomic  understanding. 

X — Species  we  believe  to  be  extinct. 

The  colunms  describing  lead  region, 
scientific  name,  family,  common  name, 
and  historic  range  include  information 
as  previously  described  for  Table  1 . 

Siunmary  | 

Since  publication  of  the  1999  notice 
of  review,  we  reviewed  the  available 
infonnation  on  candidate  species  to 
ensiu«  that  issuance  of  a  proposed 
listing  is  justified  for  each  species  and 
to  reevaluate  the  relative  listing  priority 
assignment  of  each  species.  We 
undertook  this  effort  to  ensure  we  focus 
conservation  efforts  on  those  species  at 
greatest  risk.  As  of  October  17,  2001,  9 
plants  and  19  animals  are  proposed  for 
endangered  status;  2  plants  and  5 
animals  are  proposed  for  threatened 
status;  and  139  plant  and  113  animal 
candidates  are  awaiting  preparation  of 
proposed  rules  (see  Table  1).  Table  2 
includes  74  species  that  we  classified  as 
either  proposed  for  listing  or  candidates 
that  we  no  longer  classify  in  those 
categories. 

Summary  of  New  Candidates 

Below  we  present  brief  summaries  of 
new  candidates.  Complete  information, 
including  references,  are  found  in  the 
candidate  forms.  You  may  obtain  a  copy 
of  these  forms  from  the  Regional  office 


that  has  the  lead  for  the  species  or  from 
our  Website  (http:// 
endangered.fws.gov). 

Mammals 

Island  fox  [Urocyon  littoralis 
catalinae,  U.  1.  santacnizae,  U.  1. 
littoralis,  and  U.  1.  santarosae) — ^The 
Santa  Catalina  Island  fox,  Santa  Cruz 
Island  fox,  San  Miguel  Island  fox,  and 
Santa  Rosa  Island  fox  numbers  have 
declined  drastically  in  the  last  4  years. 
Total  island  fox  numbers  have  fallen 
from  approximately  6,000  individuals  to 
less  than  2,000  in  the  last  4  years.  Island 
fox  populations  on  San  Miguel  and 
Santa  Cruz  islands  declined  by  an 
estimated  80  to  90  percent,  and,  based 
on  studies  conducted  as  recently  as 
1999,  the  island  fox  has  a  50  percent 
chance  of  extinction  over  the  next  5  to 
10  years.  Long-term  island  fox 
population  monitoring  has  not  been 
undertaken  on  Santa  Rosa  Island; 
however,  anecdotal  observations  and 
limited  trapping  efforts  strongly  suggest 
that  a  similar  decline  has  occurred  for 
this  population  as  well.  The  primary 
causes  of  the  decline  of  these  island  fox 
subspecies  are  the  degradation  of  habitat 
by  introduced  herbivores,  the  increased 
predation  by  golden  eagles,  the  rapid 
transmission  of  canine  distemper 
through  the  Santa  Catalina  subspecies, 
and  the  lack  of  regulation  to  address  the 
threats.  Based  on  imminent  threats  of  a 
high  magnitude,  we  assigned  these 
island  fox  subspecies  a  listing  priority 
niunber  of  3. 

Mazama  pocket  gopher  [Thomoniys 
mazama — all  subspecies) — The  Mazama 
pocket  gopher  is  strongly  associated 
with  glacial  outwash  prairies  in  western 
Washington.  The  prairie  of  South  Puget 
Sound  is  one  of  the  rarest  habitats  in  the 
United  States.  We  assessed  the  current 
distribution  of  the  Mazama  pocket 
gopher  and  found  that  many  of  the 
historic  populations  have  disappeared 
or  diminished  substantially  enough  in 
size  that  their  presence  was  not  obvious. 
Because  the  remaining  populations  tend 
to  be  small  and  isolated  and  the  pocket 
gophers  have  a  limited  ability  to 
disperse,  further  isolation  could  cause 
their  eventual  extinction.  Threats 
include  urbanization,  loss  of  basic 
ecological  processes  such  as  fire, 
nonnative  vegetation,  domestic  cat 
predation,  and  lack  of  regulation  to 
protect  the  habitat.  Because  these 
threats  are  high  but  non-imminent,  we 
assigned  a  listing  priority  number  of  6 
to  this  subspecies. 

Southern  Idaho  ground  squirrel 
[Spermophilus  bninneus  endemicus] — 
Diiring  the  past  30  years,  a  dramatic 
population  decline  of  the  southern 
Idaho  ground  squirrel  has  occurred.  We 


now  believe  that  the  southern  Idaho 
groimd  squirrel  occupies  approximately 
44  percent  of  its  historical  range. 
Surveys  indicate  a  precipitous  decline 
in  squirrel  population  since  the  mid- 
1980s.  A  1999  survey  of  145  of  the  180 
known  historical  population  sites 
indicated  that  only  53  sites  (37  percent) 
were  still  occupied.  Furthermore,  52  of 
the  53  occupied  sites  had  what 
biologists  characterized  as  "remarkably 
low  levels  of  activity".  Scientists 
attribute  the  decline  to  the  foUowiHg 
factors:  invasive  nonnative  plants 
associated  with  a  change  in  fire 
frequency,  and  lack  of  reclamation  or 
restoration  of  habitat  by  various  land 
management  agencies  and  private 
landowners;  and  an  increase  in  the  risk 
of  extinction  due  to  a  reduced 
distribution.  Based  on  our  evaluation 
that  these  threats  pose  an  imminent  risk 
of  a  high  magnitude,  this  subspecies 
warrants  a  listing  priority  niunber  of  3. 

Birds 

Yellow-billed  cuckoo,  western 
continental  U.S.  DPS  (Coccyzus 
americanus) — While  the  cuckoo  is  still 
relatively  common  east  of  the  crest  of 
the  Rocky  Moimtains,  biologists 
estimate  that  more  than  90  percent  of 
the  bird's  riparian  (streamside)  habitat 
in  the  West  has  been  lost  or  degraded. 
These  modifications,  and  the  resulting 
decline  in  the  distribution  and 
abimdance  of  yellow-billed  cuckoos 
throughout  the  western  states,  is 
believed  to  be  due  to  conversion  to 
agriculture;  grazing;  competition  from 
nonnative  plants,  such  as  tamarisk;  river 
management,  including  altered  flow  and 
sediment  regime;  and  flood  control 
practices,  such  as  channelization  and 
bank  protection.  Based  on  non- 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
6  to  this  DPS  of  yellow-billed  cuckoo. 

Streaked  homed  lark  (Eremophila 
alpestris  strigata] — The  streaked  homed 
lark  is  considered  rare.  Currently,  we 
estimate  that  fewer  than  200  breeding 
pairs  remain  in  Oregon.  In  Washington, 
it  has  been  extirpated  from  north  Puget 
Soimd  and  the  San  Juan  Islands,  and 
less  than  100  pairs  remain  in  south 
Puget  Soimd  and  along  the  coast.  The 
greatest  threat  to  the  streaked  homed 
lark  is  loss  of  habitat.  Biologists  estimate 
that  less  than  1  percent  of  native 
grassland  and  savanna  remains. 
Conversion  of  grassland  to  other  uses, 
such  as  agriculture  and  homes,  and  the 
encroachment  of  nonnative  plants  have 
been  the  primary  factors  contributing  to 
the  species'  decline.  Because  these 
threats  are  of  a  high  magnitude  but  are 
non-imminent,  we  assigned  a  listing 
priority  number  of  6  to  this  subspecies. 
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Western  sage  grouse,  Washington  DPS 
(Centrocercus  umphasianus  phaios) — 
The  Washington  DPS  (Columbia  basin) 
of  the  western  sage  grouse  currently 
occupies  approximately  10  percent  of  its 
historic  distribution  in  the  state  in  two 
relatively  small  areas  in  central 
Washington.  The  abundance  of  this  DPS 
has  declined  between  66  percent  and  99 
percent  from  historic  levels  (using  low 
and  high  estimates).  Primary  threats  to 
this  population  include  conversion  or 
degradation  of  native  shrub-steppe 
habitats  and  small  population  size, 
which  makes  this  population  more 
susceptible  to  inbreeding  depression 
(reduced  reproductive  vigor)  and 
extirpation  from  stochastic  events 
(inclement  weather,  population 
demographics,  altered  predation 

E)attems,  etc.).  Because  these  threats  are 
ow  to  moderate  in  magnitude  but 
imminent,  we  assigned  this  DPS  of 
western  sage  grouse  a  listing  priority 
number  of  9. 

Reptiles 

Sand  dune  lizard  {Sceloporus 
arenicolus) — The  sand  dune  lizard  is 
endemic  to  a  small  area  in  New  Mexico 
and  Texas.  The  primary  threats  to  this 
species  are  herbicides  used  to  remove 
shiimery  oak,  various  activities  that 
destroy  and  fragment  shinnery  oak 
habitat,  and  overcollection.  Currently  no 
Federal  or  State  regulations  in  New 
Mexico  or  Texas  protect  against  take  of 
individuals  or  their  habitat.  Due  to 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
2  to  this  species. 

Amphibians 

Georgetovra  salamander  [Eurycea 
naufmgia) — The  Georgetown 
salamander  is  an  entirely  aquatic 
salamander  approximately  5.1 
centimeters  (cm)  (2.0  inches  (in))  long. 
It  is  known  to  occiu:  in  springs  along 
five  tributaries  of  the  San  Gabriel  River 
and  one  cave  in  the  city  of  Georgetown, 
Texas.  Primary  threats  include 
degradation  of  water  quality  and 
reduced  available  water  quantity  due  to 
urbanization.  Currently  no  State  or 
Federal  regulations  provide  protection 
for  this  salamander.  Due  to  imminent 
threats  of  a  high  magnitude,  we  assigned 
a  listing  priority  niunber  of  2  to  this 
species. 

Ozark  hellbender  [Cryptobranchus 
alleganiensis  bishopi) — ^The  Ozark 
hellbender  is  a  large,  aquatic 
salamander  native  to-  streams  of  the 
Ozark  Plateau  in  Arkansas  and 
Missouri.  Records  indicate  that  much  of 
the  habitat  for  the  species  has  been  lost 
or  fragmented  due  to  habitat  alteration 
frtim  gravel  mining,  construction  of 


impoundments,  timber  harvest  and 
associated  erosion,  and  contamination 
from  pesticides  and  historic  lead  and  . 
zinc  mining.  Currently,  State  regulations 
make  it  illegal  to  take  the  Ozark 
Hellbender,  but  little  or  no  regulation 
protects  the  habitat.  As  a  result,  most 
known  populations  have  experienced 
significant  declines  and  there  is  littie 
documentation  of  reproduction.  We 
believe  that  the  current  combination  of 
population  fragmentation  and  habitat 
degradation  may  prohibit  this  species 
from  recovering  without  the 
intervention  of  protection  and 
conservation  measures  afforded  under 
the  Act.  Due  to  non-inuninent  threats  of 
a  high  magnitude,  we  assigned  a  listing 
priority  number  of  6  to  this  subspecies. 

Fish 

Yellowcheek  darter  [Etheostoma 
moorei) — ^The  yellowcheek  darter  is  an 
endemic  species  of  the  Littie  Red  River 
in  Arkansas.  Construction  of  Greers 
Ferry  Lake  destroyed  most  of  the 
species'  preferred  habitat  and  isolated 
the  species  in  four  tributaries.  Factors 
affecting  the  remaining  populations 
include  loss  of  suitable  breeding  habitat, 
habitat  degradation,  population 
isolation,  and  severe  population 
declines.  Recent  studies  have 
documented  significant  declines  in  the 
numbers  of  this  fish  in  the  remaining 
populations.  Due  to  imminent  threats  of 
a  high  magnitude,  we  assigned  a  listing 
priority  number  of  2  to  this  species. 

Zimi  bluehead  sucker  (Catostomus 
discobolus  yanvwi) — The  Zuni 
bluehead  sucker  is  a  20.3-cm  (8.0-in) 
freshwater  fish  found  only  in  Arizona 
and  New  Mexico.  The  primary  threats  to 
this  subspecies  are  road  construction, 
logging,  over-grazing,  reservoir 
construction,  irrigation  withdrawals, 
and  stocking  of  exotic  fishes.  Once 
common  in  the  Littie  Colorado  and  Zuni 
River  drainages,  it  is  now  thought  to  be 
reduced  to  about  10  percent  of  historical 
range.  Although  considered  endangered 
by  the  State  of  New  Mexico  and  a 
species  of  special  concern  by  the  State 
of  Arizona  and  the  U.S.  Forest  Service, 
these  designations  lack  habitat 
protections  needed  for  long-term 
conservation.  Due  to  inuninent  threats 
of  a  high  magnitude,  we  assigned  a 
listing  priority  number  of  3  to  this 
subspecies. 

Clams 

Neosho  mucket  iLampsilis 
mfinesqueana) — The  Neosho  mucket  is 
a  freshwater  mussel  native  to  Arkansas, 
Kansas,  Missouri,  and  Oklahoma.  The 
species  has  declined  throughout  much 
of  its  historic  range  due  to  habitat 
degradation  attributed  to 


impoundments,  sedimentation,  and 
agricultural  pollutants.  Currently,  it  is 
believed  that  only  one  viable  population 
exists;  a  few  remnant  populations  may 
remain.  Although  State  regulations  limit 
harvest  of  this  species,  there  is  little 
protection  for  habitat.  Due  to  non- 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
5  to  this  species. 

Texas  homshell  [Popenaias  popei) — 
The  Texas  homshell  is  a  freshwater 
mussel  that  is  found  in  New  Mexico, 
Texas,  and  Mexico.  The  primary  threats 
are  habitat  alterations  such  as 
impoundments  and  diversions  for 
agriculture  and  flood  control, 
contamination  of  water  from  the  oil  and 
gas  industry,  and  increased 
sedimentation  from  prolonged 
overgrazing  and  loss  of  native 
vegetation.  Currentiy,  no  Federal  or 
State  regulations  protect  the  Texas 
homshell  from  these  threats.  Due  to 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
2  to  this  species. 

Snails 

Phantom  Cave  snail  (Cochliopa 
texana)  and  Phantom  springsnail 
{Tryonia  cheatumi) — Both  of  these 
aquatic  snails  occur  in  only  three  spring 
systems  and  associated  outflows  in 
Texas.  The  primary  threat  to  both 
species  is  the  loss  of  surface  flows  due 
to  declining  groundwater  levels  from 
drought  and  pumping  for  agricultural 
production.  Although  the  land 
surrounding  their  habitat  is  owned  and 
managed  by  The  Nature  Conservancy, 
Bureau  of  Reclamation,  and  Balmorhea 
State  Park,  the  water  needed  to  maintain 
their  habitat  has  declined  due  to  a 
reduction  in  the  spring  flows,  primarily 
as  result  of  private  groundwater 
pumping  in  areas  beyond  that 
controlled  by  these  landowners. 
Currentiy,  there  is  no  protection  for 
either  of  these  aquatic  cave  snails  by 
either  State  or  Federal  law.  Due  to 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
2  to  these  species. 

Insects 

Nine  cave  beeties 
[Pseudanophthalmus  caecus,  P. 
cataryctos,  P.  frigidus,  P.  inexpectatus, 
P.  inquistor,  P.  major,  P.  pholeter,  P. 
paivus,  and  P.  tmglodytes] — Seven  of 
these  nine  cave  beetles 
(Pseudanophthalmus  caecus,  P. 
cataryctos,  P.  frigidus,  P.  major,  P. 
pholeter,  P.  parvus,  and  P.  troglodytes) 
are  currently  known  to  occur  in  one 
cave  each  in  Kentucky. 
Psuedanophthalmus  inexpectatus,  is 
known  to  occur  in  more  than  one  cave 
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in  Kentucky  and  P.  inquistor  only 
occurs  in  Tennessee.  Historically,  P. 
inexpectatus  occurred  in  three  caves; 
however,  it  is  now  considered 
extirpated  from  one  of  these  caves  and 
is  declining  in  numbers  in  one  of  the 
remaining  two  sites.  The  primary  threats 
to  these  cave  beetles  include  toxic 
chemical  spills,  discharges  of  large 
amounts  of  polluted  water,  closure  or 
alterations  of  cave  entrances,  and 
disruption  of  cave  energy  processes  by 
industrial,  residential,  commercial,  or 
highway  construction.  There  is 
ciurently  little  or  no  protection  for  these 
species  by  either  the  State  or  Federal 
regulations.  Due  to  non-imminent 
threats  of  a  high  magnitude,  we  assigned 
a  listing  priority  number  of  5  to  these 
species. 

Whulge  checkerspot  butterfly 
[Euphydryas  editha  taylori) — 
Historically,  the  subspecies  was  known 
from  more  than  50  locations  in  British 
Columbia,  Washington,  and  Oregon. 
The  current  range  is  believed  to  have 
declined  significantly  to  less  than  15 
populations.  Threats  include  changes  in 
vegetation  structure  and  composition  of 
native  grassland-dominated  prairies  due 
to  agricultiu'al  conversion,  urbanization, 
and  invasion  by  nonnative  woody 
shrubs;  the  use  of  pesticides  to  control 
Asian  gypsy  moths;  and  inadequacy  of 
regulatory  protection  against  these 
threats.  We  have  determined  that, 
although  the  threats  are  of  high 
magnitude,  they  are  non-imminent; 
therefore,  we  are  assigning  a  listing 
priority  number  of  6  to  this  subspecies. 

Ferns  and  Allies 

Botrychium  lineare  (slender 
moonwort) — Botrychium  lineare  is  a 
small  perennial  fern  that  is  currently 
known  from  a  total  of  nine  populations 
in  Colorado.  Oregon.  Montana,  and 
Washington.  In  addition  to  these 
currently  known  populations,  there  are 
four  historic  population  sites  in 
California,  Colorado,  Idaho,  and 
Montana  and  two  in  Canada.  These 
historic  populations  have  not  been  seen 
for  at  least  20  years  and  may  be 
extirpated.  Identifiable  threats  to 
various  populations  of  this  species 
include  road  maintenance,  herbicide 
spraying,  recreation,  timber  harvest, 
trampling  and  grazing  by  wildlife  and 
livestock,  exotic  species,  and 
development.  Because  we  concluded 
that  the  overall  magnitude  of  threats  to 
Botrychium  lineare  throughout  its  range 
is  moderate  and  the  overall  immediacy 
of  these  threats  is  non-imminent,  we 
assigned  this  species  a  listing  priority 
number  of  11. 


Summary  of  Listing  Priority  Changes  in 
Candidates 

Mammals 

Coachella  Valley  round-tailed  ground 
squirrel  (Spermophilus  tereticaudus 
chlonis)— In  the  1999  CNOR,  we 
mistakenly  assigned  the  Coachella 
Valley  round-tailed  squirrel  a  listing 
priority  number  of  5.  This  was  an 
incorrect  number  under  the  listing 
priority  system  for  a  subspecies,  like  the 
Coachella  Vally  round-tailed  ground 
squirrel.  In  this  notice,  we  have 
corrected  the  listing  priority  number  to 
a  6. 

Washington  groimd  squirrel 
[Spermophilus  washingtont) — Since  the 
designation  of  the  species  as  a  candidate 
on  October  25,  1999,  more  information 
has  become  available  regarding  the 
types  of  soils  used  by  Washington 
ground  squirrels,  the  effects  of 
agriculture  on  Washington  ground 
squirrel  colonies,  the  status  of  the 
species  throughout  its  range,  and  the 
significance  of  the  Oregon  population  to 
the  species  as  a  whole.  The  soil  types 
used  by  the  squirrels  are  distributed 
sporadically  within  the  species'  range, 
and  have  been  seriously  fragmented  by 
human  development  in  the  Columbia 
Basin,  particularly  conversion  to 
agricultiual  use.  Where  agriculture 
occurs,  little  evidence  of  ground  squirrel 
use  has  been  documented,  and  reports 
indicate  that  ongoing  agricultural 
conversion  permanently  eliminates 
Washington  ground  squirrel  habitat.  The 
most  contiguous,  least-distiu^bed 
expanse  of  suitable  Washington  ground 
squirrel  habitat,  and  likely  the  densest 
distribution  of  colonies  within  the  range 
of  the  species,  occurs  on  the  Boeing  site 
and  Boardman  Bombing  Range  in 
Oregon.  Substantial  threats  to  the 
species  occur  throughout  its  range, 
including  the  remaining  populations  in 
Oregon.  Even  on  State-owned  lands  in 
Oregon,  the  loss  of  known  sites  is  likely. 
The  City  of  lone  and  Morrow  County 
have  proposed  the  construction  of  a 
highway  through  the  largest  area  of 
suitable  and  occupied  habitat  in  the 
range  of  the  species.  The  loss  of 
significant  numbers  of  colonies  in 
Oregon  would  be  detrimental  to  the 
continued  existence  of  the  Washington 
ground  squirrel.  In  Washington,  recent 
declines  have  been  precipitous  and  for 
unknown  reasons.  In  2001 .  entire 
colonies  of  ground  squirrels  have  been 
lost  on  the  Columbia  National  Wildlife 
Refuge  and  Seeps  Lake  Management 
Area  near  Othello.  Washington,  despite 
the  protected  status  of  the  species  in  the 
area.  Biologists  observed  significant 
declines  in  body  mass,  and  many  adult 
squirrels  experienced  a  complete  feilure 


to  reproduce  in  2001,  likely  as  a  result 
of  starvation.  Individuals  that  lacked 
siifficient  body  weight  are  not  likely  to 
siuvive  the  seven  to  eight  month 
hibernation  period  this  species 
experiences.  All  of  these  threats  have 
been  observed  in  the  past  year,  are 
likely  to  continue,  and  appreciably 
reduce  the  likelihood  of  sitfvival  of 
many  Washington  ground  squirrel 
colonies  across  the  range  of  the  species. 
Based  on  this  evaluation,  we  changed 
the  listing  priority  number  &t)m  a  5  to 
a  2  due  to  die  imminent  threats  of  a  high 
magnitude. 

Birds 

Rota  bridled  white-eye  [Zosterops 
rotensis) — Recent  authorities  on  the 
taxonomy  of  Micronesian  white-eyes 
agree  that  the  Rota  population  is  distinct 
from  others  in  the  Marianas  and  should 
be  recognized  as  a  separate  species. 
Therefore,  we  refer  to  this  bird  as  the 
Rota  bridled  white-eye  (Z.  rotensis). 
Recent  genetic  evidence  from 
mitochondrial  DNA  sequences  showed 
that  two  distinct  lineages  occur  within 
the  Marianas,  one  on  Guam.  Saipan, 
Tinian,  and  Aguijan.  and  the  other  on 
Rota.  Threats  include  introduced  birds, 
rats,  habitat  destruction,  alien  plants 
and  habitat  alteration,  and  typhoons. 
Although  the  relative  importance  of  the 
threats  to  the  Rota  bridled  white-eye  are 
not  completely  understood,  based  on 
the  large  (89%)  and  rapid  decline  in 
population  size  that  has  occiured  since 
1982  and  appears  to  be  continuing, 
these  threats  must  be  imminent  and  of 
high  magnitude.  In  addition,  since  we 
now  recognize  the  Rota  bridled  white- 
eye  as  a  separate  species,  we  changed 
the  listing  priority  from  a  6  to  a  2. 
Based,  in  part,  on  this  change  in 
priority,  on  October  3,  2001  (66  FR 
50383)  we  published  a  proposed  rule  to 
list  this  species  as  endangered. 

Clams 

Alabama  pearlshell  [Margaritifera 
manianae}—V/e  changed  the  listing 
priority  number  from  a  5  to  a  2  since  the 
threats  are  now  imminent  for  this 
species  based  on  the  apparent  loss  of 
one  of  the  three  known  extant 
popidations  in  1999  and  drought  stress 
to  the  surviving  populations  in  2000. 

Snails 

Diamond  Y  springsnail  (Tryonia 
adamantina)  and  Gonzales  springsnail 
[Tryonia  circumstriata 
(=  stocktonensis)) — We  changed  the 
listing  priority  number  from  a  5  to  a  2 
for  both  of  these  species  due  to  new 
imminent  threats  from  the  recent 
introduction  of  a  nonnative  snail 
[Melanoides  sp.)  into  the  native  snails' 
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habitat.  The  nonnative  snail  is  likely 
competing  with  the  native  snails  for 
space  and  resources. 

Tumbling  Creek  cavesnail  [Antrobia 
culveri) — We  changed  the  listing 
priority  number  from  a  7  to  a  1  due  to 
new  data  obtained  in  2000  and  2001 
that  indicate  the  threat  to  this  species  is 
much  greater  than  originally  estimated. 
The  continued  dowmward  trend, 
including  the  documentation  of  no 
snails  in  study  plots  on  January  11. 
2001 ,  provides  a  strong  indication  that 
whatever  threats  are  causing  the 
decline,  they  are  inuninent  and  of  a  high 
magnitude.  It  is  likely  that  this  species, 
the  only  known  representative  of  its 
genus,  will  become  extinct  within  the 
foreseeable  futiu-e  without  appropriate 
conservation  measures. 

Insects 

Carson  wandering  skipper 
[Pseudocopaeodes  eunus  obscurus) — 
We  are  changing  the  listing  priority 
number  bora  a  12  to  a  3  because  threats 
we  previously  considered  to  be 
ameliorated  now  appear  imminent.  A 
Cooperative  Agreement  was  signed  by 
the  Service.  Nevada  Department  of 
Transportation.  Federal  Highways 
Adnunistration.  and  Bureau  of  Land 
Management  in  October  1999.  This 
agreement  was  developed  to  outiine  the 
actions  necessary  for  the  conservation 
and  management  of  Carson  wandering 
skipper.  A  draft  conservation  plan  for 
the  Carson  wandering  skipper  was 
prepared  in  2000  to  address  potential 
conservation  measures  which  could  be 
implemented  at  occupied  sites. 
However,  implementation  of  this 
agreement  and  a  final  conservation  plan 
now  appear  imlikely  in  the  foreseeable 
futiue  due  to  the  unwillingness  of  the 
private  and  public  landowners  to 
support  conservation  efforts.  We  are 
also  concerned  about  proposed  water 
development  plans  near  the  Pyramid 
Lake  site  and  the  spread  of  whitetop,  a 
nonnative  plant  species,  on  private 
property  at  the  Honey  Lake  site,  as  this 
invasive  species  could  eliminate  habitat 
for  the  Carson  wandering  skipper.  Since 
Carson  wandering  skipper  became  a 
candidate  species,  further  evidence 
supports  the  likely  extirpation  of  the 
subspecies  from  the  Carson  Hot  Springs 
site.  Therefore,  based  on  the  high 
magnitude  of  imminent  threats,  we 
assigned  this  subspecies  a  listing 
priority  number  of  3.  See  additional 
information  on  this  species  below  imder 
Petition  of  a  Candidate  Species  section. 

Highlands  tiger  beeUe  [Cicindela 
highlandensisy—V/e  changed  the  listing 
priority  number  for  the  Highlands  tiger 
beede  frt)m  a  2  to  a  5  because  the 
immediacy  of  the  threats  to  its  scrub 


habitats  on  the  Lake  Wales  Ridge  in 
central  Florida  have  decreased.  In 
particular,  the  State  of  Florida  and 
conservation  groups  have  acquired  and 
are  actively  acquiring  occupied  and 
unoccupied  scrub  habitats  for  the 
species  such  that  most  quality  habitats 
for  the  species  have  been  acquired. 
There  has  also  been  an  increase  in 
prescribed  burning  on  the  Lake  Wales 
Ridge  that  resulted  in  improved  habitat 
conditions  for  the  species.  Therefore, 
based  on  a  high  magnitude  of  non- 
imminent  threats,  we  assigned  this 
species  a  listing  priority  number  of  5. 

Salt  Creek  tiger  beeUe  [Cicindela 
nevadica  lincolniana) — We  changed  the 
listing  priority  number  from  a  6  to  a  3 
because  the  immediacy  of  the  threats  to 
the  isolated  weUands  where  the  beetie 
occurs  continues  to  increase  due  to  the 
planned  widening  of  the  interstate 
highway,  construction  of  a  new 
interchange,  and  the  anticipated 
developments  that  will  occur  along  the 
highway  corridor.  In  addition,  the 
apparent  reduction  in  U.S.  Army  Corps 
of  Engineers  jurisdiction  over  isolated 
weUands  may  hamper  the  State's  ability 
to  protect  the  wetland  habitats  essential 
to  the  beetle's  survival  since  the 
Nebraska  Department  of  Environmental 
Quality  will  not  have  a  nexus  to 
implement  review  under  the  State 
section  401  water  quality  certification 
program.  Therefore,  based  on  a  high 
magnitude  of  now  imminent  threats,  we 
assigned  this  subspecies  a  Usting 
priority  number  of  3. 

Arachnids 

Warton  Cave  mesh  weaver  [Cicurina 
wartoni) — We  changed  the  listing 
priority  niunber  from  an  8  to  a  2  due  to 
continued,  imminent  threats  of  a  high 
magnitude  from  nearby  development 
and  fire  ants.  In  two  previous  CNORs, 
we  assigned  a  listing  priority  number  of 
2  to  this  species,  but  based  on  the 
development  of  a  conservation 
agreement  to  protect  this  cave,  we 
changed  the  listing  priority  number  to 
an  8  in  the  1999  CNOR.  Since  this 
conservation  agreement  is  still  under 
development  and  recommended 
management  actions  (including  fire  ant 
control  and  complete  fencing)  are  not 
yet  in  place  to  adequately  protect  the 
only  known  location  of  the  species,  we 
are  now  assigning  a  listing  priority 
nimdber  of  2  to  this  species. 

Plants 

Astrafftlus  tortipes  (Milk-vetch, 
Sleeping  Ute) — We  changed  the  listing 
priority  number  for  Astmgalus  tortipes 
from  a  2  to  an  8  because  Spring  2000 
surveys  indicated  an  increase  in  the 
number  of  individual  plants  from  the 


original  estimate  of  2,000-3,000 
individual  plants  to  3,744  plants,  and 
there  has  been  an  increase  in  range.  In 
addition,  we  believe  the  threats, 
although  not  entirely  eliminated,  have 
been  reduced;  oil  and  gas  development 
may  occur  in  the  future,  but  only  a  few 
plant  locations  are  on  terrain  that  would 
be  affected.  Consequently,  A.  tortipes 
should  be  retained  on  the  candidate  list, 
but  with  a  reduced  listing  priority, 
based  on  reduced  threats  to  a  plant  with 
a  limited  range. 

Bidens  conjuncta  (Kookoolau) — We 
changed  the  listing  priority  number  for 
Bidens  conjuncta  from  5  to  8  because 
the  number  of  individuals  has  increased 
from  300  to  2.200  individuals.  While  the 
original  threats  remain  imminent  and 
rats  are  also  now  known  to  be  a  threat, 
the  overall  magnitude  of  the  threat  is 
somewhat  reduced  with  the  large 
increase  in  numbers. 

Cyanea  calycina  (HaHa) — Due  to 
taxonomic  changes,  Cyanea  calycina  is 
now  considered  a  separate  species; 
therefore,  we  are  changing  the  listing 
priority  number  to  a  5  (previously  we 
designated  it  a  6). 

Cyanea  lanceolata  (formerly  Cyanea 
lanceoiata  ssp.  lanceolata,  and  prior  to 
that  Rollandia  lanceolata) — Originally 
treated  as  a  subspecies  of  C.  lanceolata, 
this  entity  has  been  elevated  to  full 
species  status.  As  such,  we  are  changing 
the  listing  priority  number  to  a  5 
(previously  we  designated  it  a  6). 

Cyclosorus  boydiae  var.  boydiae 
(formerly  Thelypteris  boydiae) — This 
plant  species  has  been  moved  from  the 
genus  Thelypteris  to  the  genus 
Cyclosorus,  and  is  also  now  considered 
a  subspecies.  As  a  result,  we  changed 
the  listing  priority'  number  to  a  6 
(previously  we  designated  it  a  5). 

Cyclosorus  boydiae  var.  kipahuluensis 
(formerly  Thelypteris  boydiae) — This 
plant  species  has  been  moved  from  the 
genus  Thelypteris  to  the  genus 
Cyclosorus,  and  is  also  now  considered 
a  subspecies.  As  a  result,  we  changed 
the  listing  priority  to  6  (previously  it 
was  designated  5). 

Erigeron  basalticus  (Basalt  daisy) — 
Erigeron  basalticus  is  of  extremely 
limited  distribution,  and  is  found  only 
in  a  very  narrow  habitat  type.  Although 
several  smaller  subpopulations  of  the 
species  have  declined  precipitously  in 
the  past  decade,  the  major  portion  of  the 
population  appears  to  have  remained 
stable  during  this  same  period. 
Currently,  the  cause  of  the  decline  is 
unknown,  as  is  the  risk  to  the  larger 
subpopulations.  While  we  identified 
various  potential  threats  to  the  species, 
these  threats  do  not  apptear  to  be 
imminent  and  are  of  a  moderate  to  low 
magnitude.  Therefore,  we  are  assigning 
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this  plant  species  a  listing  priority  of  11 
(previously  we  assigned  the  species  a 
listing  priority  of  8). 

Leavenworthia  texana  (Texas  golden 
gladecress) — We  changed  the  listing 
priority  number  from  a  5  to  a  2  based 
on  recent  survey  information  that  shows 
the  known  sites  are  now  restricted  to 
two.  A  third  site  is  currently  dosed  to 
visitors,  and  its  status  is  unlcnown.  Of 
the  two  known  sites,  a  significant 
reduction  in  the  number  of  plants  has 
occurred,  probably  due  to  the  extreme 
drought  in  the  area. 

Pleomele  forbesii  (Hala  pepe) — 
Additional  surveys  have  increased  the 
known  number  of  individuals  in  the  16 
populations  from  80-180  to  500.  Based 
on  this  new  information,  we  now 
believe  the  threat  is  non-inuninent. 
Because  of  this,  we  are  changing  the 
listing  priority  number  from  a  2  to  a  5. 

Schiedea  pubescens  (formerly 
Schiedea  pubescens  var.  pubescens) — 
Schiedea  pubescens  was  originally 
treated  as  a  subspecies.  Recently, 
however,  it  has  been  elevated  to  full 
species  status.  Therefore,  we  changed 
the  priority  number  from  a  3  to  a  2. 

Solanum  nelsonii  (Popolo) — There 
has  been  a  rapid  decline  of  the 
populations  of  Solanum  nelsonii  on  the 
islands  within  the  remote  Hawaiian 
Islands  National  Wildlife  Refuge.  The 
number  of  individuals  has  decreased 
from  3,000  to  300  individuals. 
Therefore,  we  changed  the  priority 
number  from  an  11  to  a  5. 

Candidate  Removals 

Snails 

Wet  Canyon  talussnail  [Sonorella 
macrophallus) — We  removed  this 
species  from  candidate  status  since  the 
greatest  threat  to  the  species,  impact 
from  recreation,  was  eliminated  through 
a  1999  Conservation  Agreement  with 
the  Coronado  National  Forest,  Arizona. 
The  National  Forest  closed  a  trail  that 
traversed  the  species'  hal^itat  and 
prohibits  campfires  in  the  Wet  Canyon 
picnic  area  during  periods  of  fire 
closure.  National  Forest  staff  are  also 
implementing  a  monitoring  program  to 
ensure  the  trail  closure  remains  in  place 
and  to  evaluate  its  effectiveness. 

Plants  I 

Cyanea  pseudofauriei  (Haha] — 
Originally  thought  to  be  a  newly 
discovered  species,  known  bom  one 
population  totaling  a  few  hundred 
individuals,  this  population  is  now 
considered  part  of  a  more  widespread 
species  (Cyanea  fauriei)  that  is 
considered  relatively  stable. 

Melicope  macropus  (Alani) — This 
now  extinct  species  was  thought  to  be 


rediscovered  in  1990.  However,  this 
"rediscovered"  population  is  now 
known  to  be  misidentified  and  is 
actually  Melicope  kauaiensis,  which  is 
a  more  common  species. 

Opuntia  whippiei  var.  multigeniculata 
(Blue  diamond  cholla) — Active 
management  of  lands  supporting  the 
blue  diamond  cholla  and  its  habitat  and 
the  execution  of  the  conservation 
agreement  has  led  to  our  decision  to 
remove  the  species  from  the  candidate 
list.  This  agreement  includes 
conservation  actions  that  specifically 
address  and  diminish  or  eliminate 
threats  to  the  species.  Therefore,  we  are 
removing  this  species  from  the 
candidate  list. 

Phyllostegia  belleri  (no  common 
name) — ^This  population  was  originally 
thou^t  to  be  Phyllostegia  helleri,  but 
was  actually  a  misidentification  of 
Phyllostegia  electra.  Phyllostegia  helleri 
has  not  been  seen  since  1916,  and 
therefore,  we  believe  it  to  be  extinct. 

Phyllostegia  imminuta  (no  common 
name] — Historically  known  from  Maui 
and  Lanai  and  thought  to  be  extinct 
since  1920,  this  species  was  thought  to 
be  rediscovered  in  1  population  totaling 
approximately  10  individuals  in 
Waikamoi,  Maui.  However,  further 
study  revealed  that  the  plants  were 
misidentified  and  are  actually 
Phyllostegia  macrophylla.  Therefore,  we 
believe  this  species  to  be  extinct. 

Cyperus  oaoratus  (formally 
Torulinium  odoratum  ssp.  auriculatum) 
(pu'uka'a  (=  kili'o'opu.  kiolohia,  mau'u 
pu'u,  puko'a)) — This  subspecies  is  no 
longer  recognized,  and  the  species  has 
been  incorporated  into  the  more 
widespread  species  Cyperus  odoratus. 

Lysimachia  venosa  (no  common 
name) — The  historic  range  of  this 
species  was  throughout  the  island  of 
Kauai.  While  there  are  no  historic 
records  of  numbers  of  populations  or 
individuals,  qualitative  accounts 
indicate  that  the  species  was  relatively 
widespread  and  abundant  on  Kauai.  The 
last  known  population  of  only  a  few 
individuals  could  not  be  relocated  in 
1999.  Therefore,  we  believe  this  species 
to  be  extinct. 

Petition  for  a  Candidate  Species 

The  Act  provides  two  mechanisms  for 
considering  species  for  listing.  First,  the 
Act  requires  us  to  identify  and  propose 
for  listing  those  species  that  require 
listing  under  the  standards  of  section 
4(a)(1).  We  implement  this  through  the 
candidate  program,  discussed  above. 
Second,  the  Act  provides  a  mechanism 
for  the  public  to  petition  us  to  add  a 
species  to  the  Lists.  Under  section 
4(b)(3)(A),  when  we  receive  such  a 
petition,  we  must  determine  within  90 


days,  to  the  maximum  extent 
practicable,  whether  the  petition 
presents  substantial  information  that 
listing  is  warranted  (a  "90-day 
finding").  If  we  make  a  positive  90-day 
finding,  under  section  4(b)(3)(B)  we 
must  make  one  of  three  possible 
findings  within  12  months  of  the  receipt 
of  the  petition  (a  "12-month  finding"). 

The  first  possible  12-month  finding  is 
that  listing  is  not  warranted,  in  which 
case  we  need  take  no  further  action  on 
the  petition.  Second,  we  may  find  that 
listing  is  warranted,  in  which  case  we 
must  promptly  publish  a  proposed  rule 
to  list  the  species.  Once  we  publish  a 
proposed  rule  for  a  species,  section 
4(b)(5)  and  (6)  govern  further 
procedures,  regardless  of  whether  or  not 
we  issued  the  proposal  in  response  to  a 
petition.  Third,  we  may  find  that  listing 
is  "warranted  but  precluded."  Such  a 
finding  means  that  immediate 
publication  of  a  proposed  rule  to  list  the 
species  is  precluded  by  higher  priority 
listing  proposals,  and  that  we  are 
making  expeditious  progress  to  add  and 
remove  species  from  the  Lists,  as 
appropriate. 

The  standard  for  making  a  12-month 
warranted  but  precluded  finding  on  a 
petition  to  list  a  species  is  identical  to 
our  standard  for  making  a  species  a 
candidate  for  listing.  Therefore,  we  add 
all  petitioned  species  subject  to  such  a 
finding  to  the  candidate  list.  Similarly, 
we  can  treat  all  candidates  as  having 
been  subject  to  both  a  positive  90-day 
finding  and  a  warranted  but  precluded 
12-month  finding.  This  notice 
constitutes  publication  of  such  findings 
pursuant  to  section  4(b)(3)  for  each 
candidate  species  listed  in  Table  1  that 
is  the  subject  of  a  subsequent  petition  to 
list  as  threatened  or  endangered.  Under 
our  Petition  Management  Guidance, 
made  available  on  July  9, 1996  (61  FR 
36075),  we  consider  a  petition  to  list  a 
species  already  on  the  candidate  list  to 
be  a  second  petition  and,  therefore, 
redundant.  We  do  not  interpret  the 
petition  provisions  of  the  Act  to  require 
us  to  make  a  duplicative  finding. 
Therefore,  we  are  not  making  additional 
90-day  findings  or  initial  12-month 
findings  on  petitions  to  list  species  that 
are  already  candidates. 

Pxu-suant  to  section  4(b)(3)(C)(i)  of  the 
Act,  when,  in  response  to  a  petition,  we 
find  that  listing  a  species  is  warranted 
but  precluded,  we  must  make  a  new  12- 
month  finding  each  year  until  we 
publish  a  proposed  rule  or  make  a 
determination  that  listing  is  not 
warranted.  These  subsequent  12-month 
findings  are  referred  to  as  recycled 
petition  findings.  As  discussed  below, 
we  will  make  recycled  petition  findings 
for  petitions  on  such  species  via  our 
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Candidate  Notices  of  Review  such  as 
this  one. 

On  June  20,  2001,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
held  that  the  1999  CNOR  (64  FR  57534 
(Oct.  25,  1999))  did  not  constitute  valid 
warranted  but  precluded  12-month 
petition  findings  for  the  Gila  chub  and 
Chiracahua  leopard  frog.  Center  for 
Biological  Diversity  V.  Norton,  2001  U.S. 
App.  LEXIS  13736  (9th  Cir.  2001).  In 
particular,  the  Court  found  that 
inclusion  of  these  species  as  one  line 
each  on  the  table  of  candidates  in  the 
1999  CNOR,  with  no  further 
explanation,  did  not  satisfy  the  section 
4(b)(3)(B)(iii)'s  requirement  that  the 
Service  publish  "a  description  and 
evaluation  of  reasons  and  data  on  which 
the  finding  was  based"  in  the  Federal 
Register.  The  Court  found  that  this  one- 
line  statement  of  candidate  status  also 
precluded  meaningful  judicial  review. 
Moreover,  the  Court  foimd  that 
candidate  status  did  not  guarantee  that 
annual  reviews  of  warranted  but 
precluded  petitioned  species  would  take 
place  pursuant  to  section  4(b)(3)(C)(i). 
Finally,  the  Court  suggested,  but  did  not 
decide,  that  the  1999  CNOR  met  the 
Act's  requirements  for  positive  90-day 
petition  findings. 

Although  we  do  not  agrise  with  the 
conclusions  of  the  Ninth  Circuit,  we 
have  revised  this  CNOR  to  address  the 
Court's  concerns.  We  have  included 
below  a  description  of  why  the  listing 
of  every  petitioned  candidate  species  is 
both  warranted  and  precluded  at  this 
time.  Pursuant  to  section  4(b)(3)(C)(ii), 
any  party  with  standing  may  challenge 
the  merits  of  one  of  the  our  petition 
findings  incorporated  in  this  CNOR.  The 
analysis  included  herein,  together  with 
the  administrative  record  for  the 
decision  at  issue,  will  provide  an 
adequate  basis  for  a  court  to  review  the 
petition  finding.  Finally,  nothing  in  this 
docxunent  or  any  of  our  policies  should 
be  construed  as  in  any  way  modifying 
the  Act's  requirement  that  we  make  a 
new  12-month  petition  finding  for  each 
petitioned  candidate  within  one  year  of 
the  date  of  publication  of  this  CNOR.  If 
we  fail  to  make  any  such  finding  on  a 
timely  basis,  whether  through 
publication  of  a  new  CNOR  or  some 
other  form  of  notice,  we  may  be  subject 
to  a  deadline  law  suit  pursuant  to 
section  11(g)(1)(C),  as  it  would  be  with 
respect  to  any  other  failure  to  comply 
with  a  section  4  deadline. 

We  reviewed  the  current  status  of  and 
threats  to  the  37  species  regarding 
which  we  have  found  petitioned  action 
to  be  warranted  but  precluded.  As  a 
result  of  this  review,  we  made 
continued  warranted  but  precluded 
findings  on  the  petitions  for  all  37 


species.  For  the  32  of  these  species  that 
are  candidates,  we  maintain  them  as 
candidates  and  identify  them  by  the 
code  "C*"  in  the  category  column  on 
the  left  side  of  Table  1.  As  discussed 
above,  this  finding  means  that  the 
immediate  publication  of  a  proposed 
rule  to  list  these  species  is  precluded  by 
the  following  higher  priority  listing 
actions:  Court  ordered  or  settlement 
agreements  to  complete  the  critical 
habitat  determinations  for  San 
Bernardino  kangaroo  rat,  Monterey  and 
robust  spineflowers,  Quino  checkerspot 
butterfly,  57  Hawaii  Island  plants,  Otay 
tarplant.  Oahu  elepaio,  Blackburn 
sphinx  moth,  Newcomb's  snail,  2  Kauai 
invertebrates,  81  Kauai  and  Niihau 
plants,  yellow  and  Baker's  larkspurs,  3 
Southern  California  coastal  plants, 
Keek's  checkermallow,  piuple  amole,  69 
Maui  and  Kahoolawe  plants,  Santa  Cruz 
tarplant,  37  Lanai  plants,  49  Molokai 
plants,  6  Northwestern  Hawaiian 
Islands  plants,  101  Oahu  plants,  4  fairy 
shrimp,  Carolina  beelsplitter  and 
Appalachian  elktoe,  and  a  final 
determination  for  the  Sacramento 
splittail.  In  addition,  the  following  are 
higher  priority  statutory  deadlines:  final 
listing  for  Mississippi  gopher  irog, 
golden  sedge,  mountain  plover,  and 
desert  vellowhead. 

In  addition  to  identifying  these 
species  in  Table  1 ,  we  also  present  brief 
summaries  of  why  these  candidates 
warrant  listing.  More  complete 
information,  including  references,  are 
found  in  the  candidate  forms.  You  may 
obtain  a  copy  of  these  forms  from  the 
Regional  office  that  has  the  lead  for  the 
species  or  from  the  Fish  and  Wildlife 
Service's  Web  site:  http:// 
endangered.fws.gov/. 

We  find  that  the  immediate  issuance 
of  a  proposed  rule  and  timely 
promulgation  of  a  final  rule  for  each  of 
these  actions  has  for  the  preceding  year 
been  and  will  over  the  next  year  be 
precluded  by  higher  priority  listing 
actions.  During  the  preceding  year, 
almost  all  of  our  limited  listing  budget 
has  been  needed  to  take  various  listing 
actions  to  comply  with  court  orders  and 
court-approved  settlement  agreements. 
For  a  list  of  the  listing  actions  taken 
over  the  last  year,  see  the  discussion  of 
"Expeditious  Progress,"  below. 

Regarding  the  following  year, 
although  we  do  not  yet  have  a  final 
budget,  the  majority  of  that  budget  will 
again  likely  be  needed  to  take  listing 
actions  to  comply  with  court  orders  and 
court-approved  settlement  agreements. 
Currently,  we  will  need  to  work  on  or 
complete  the  following  actions: 
proposed  critical  habitat  designations — 
4  fairy  shrimp  (and  11  plants],  6  plants 
from  Northwestern  Hawaiian  Islands, 


reproposal  for  plants  from  Kauai  and 
Niihau,  reproposal  for  plants  from  Maui 
and  Kahoolawe,  reproposal  for  plants 
from  Lanai,  reproposal  for  plants  from 
Molokai,  57  plants  from  Hawaii,  5 
carbonate  plants  from  California.  103 
Oahu  plants.  6  Guam  species  (following 
prudency  re-determinations).  Keek's 
checkermallow,  yellow  and  Baker's 
larkspur,  Ventiu^  Marsh  milk-vetch,  Rio 
Grande  silvery  miimow,  4  invertebrates 
from  New  Mexico,  9  invertebrates  from 
Bexar  County,  Texas,  Gila  chub,  Topeka 
shiner,  gulf  sturgeon,  and  Prebles 
meadow  jumping  mouse;  final  critical 
habitat  designations — quino  checkerspot 
butterfly,  Monterey  spineflower,  robust 
spineflower,  Oahu  elepaio.  San 
Bernardino  kangaroo  rat,  3  southern 
California  plants.  Kneeland  Prairie 
pennycress.  purple  amole,  Santa  Cruz 
tarplant,  Otay  tarplant,  81  plants  from 
Kauai  and  Niihau,  2  Kauai  invertebrates, 
Blackburn's  sphinx  moth.  Newcomb's 
snail,  4  fairy  shrimp  (and  11  plants),  69 
plants  from  Maui  and  Kahoolawe,  37 
plants  from  Lanai,  5  carbonate  plants 
from  California.  49  plants  from  Molokai, 
6  plants  from  northwest  Hawaiian 
Islands.  57  plants  bom  Hawaii.  Keek's 
checkermallow,  yellow  and  Bakers 
larskspurs.  and  101  plants  from  Oahu, 
Rio  Grande  silvery  minnow,  9 
invertebrates  from  Bexar  County,  Texas; 
Carolina  beelsplitter,  gulf  stiu^eon, 
Appalachian  elktoe,  and  Great  Plains 
breeding  population  of  piping  plover; 
90-day  petition  findings — Miami  blue 
butterily;  12-month  petition  findings — 
Big  Cypress  fox  squirrel,  and  Columbia 
spotted  frog;  proposed  listing  rules — 
island  fox;  final  listing  determinations — 
flat-tailed  homed  lizard,  showy 
stickseed,  San  Diego  ambrosia,  southern 
California  DPS  of  mountain  yellow- 
legged  frog,  coastal  cutthroat  trout, 
Chiricahua  leopard  frog,  vermilion 
darter,  Mississippi  gopher  frog,  and 
golden  sedge;  emergency  listings — 
pygmy  rabbit,  Carson's  wandering 
skipper,  and  Tumbling  Creek  cavesnail. 
Issuance  of  proposed  listing  rules  for 
most  of  the  candidates  even  with  the 
highest  listing  priority  numbers  (i.e..  1. 
2,  or  3)  will  continue  to  be  precluded 
next  year  due  to  the  need  to  take  actions 
to  comply  with  court  orders  and  court- 
approved  settlement  agreements,  as  well 
as  the  need  to  comply  (or  end  non- 
compliance) with  the  unqualified 
statutory  deadlines  for  making  12- 
month  petition  findings  and  final  listing 
determinations  on  proposed  rules. 
Currently,  in  addition  to  those  final 
determinations  required  by  court  orders 
and  settlement  agreements,  we  will  also 
need  to  work  in  the  next  year  on  final 
determinations  for  at  least  23  species: 
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Cowhead  Lake  tui  chub,  meadowfoam, 
lomatium,  3  Mariana  Islands  plants,  12 
pomace  flies,  Mariana  fruit  bat,  Dolly 
Varden  trout,  desert  yellowhead,  and 
moimtain  plover.  Again,  in  addition  to 
those  12-month  findings  required  by 
coiut  orders  and  settlement  agreements, 
we  must  make  initial  12-month  findings 
for  at  least  7  species:  Yosemite  toad, 
California  spotted  owl,  mountain 
yellow-legged  frog  (entire  popvdation), 
Henderson's  horkelia,  Mt.  Ashland 
lupine,  and  2  Puerto  Rican  plants.  If 
over  the  next  year  we  can  devote  any 
resources  to  issuing  proposed  rules  for 
the  highest  priority  candidates  without 
jeopardizing  our  ability  to  comply  with 
court  orders,  court-approved  settlement 
agreements,  or  unqualified  statutory 
deadlines,  we  will  do  so. 

Finally,  with  resf)ect  to  those 
candidates  with  lower  priority  (i.e., 
those  that  have  listing  priority  niunbers 
of  4-12),  work  on  proposed  rules  for 
those  species  is  also  precluded  by  the 
need  to  issue  proposed  rules  for  those 
sf>ecies  that  are  higher  priorities, 
particularly  those  facing  high 
magnitude,  imminent  threats  (i.e., 
listing  priority  numbers  of  1,  2,  or  3). 
Table  1  lists  the  listing  priority  number 
fof  each  candidate  species. 

Mammals  | 

Black-tailed  prairie  dog  (Cynomys 
ludovicianus)—As  described  in  our 
February  4, 2000, 12-montb  finding  (65 
FR  5476),  black-tailed  prairie  dog 
populations  have  been  significantly 
reduced  and  are  subject  to  many 
persistent  threats.  We  believe  that 
various  threats  (especially  plague  and 
pest  control  efforts  via  chemical  agents) 
continue  to  cause  local  extirpations  that 
coidd  lead  to  the  species  becoming 
vulnerable  in  a  significant  portion  of  its 
range.  Additionally,  the  species  may 
have  difficulty  coping  with  challenges 
without  the  advantage  of  its  historic 
abundance  and  wide  distribution. 
Accordingly,  the  vulnerability  of  die 
species  to  popidation  reductions  may  be 
related  less  to  its  absolute  numbers  than 
to  the  number  of  colonies  in  which  it 
exists,  their  size,  their  geospatial 
relationship,  existing  barriers  to 
immigration  and  emigration, -and  the 
niunber  and  nature  of  the  direct  threats 
to  the  species.  While  positive  first  steps 
to  conserve  and  manage  black-tailed 
prairie  dogs  have  been  made  by  some 
States  and  Tribes,  more  conservation 
woik  will  be  needed  by  all  States, 
Tribes,  and  Federal  agencies  to 
stifficiently  reduce  threats  to  the 
species.  The  overall  magnitude  and 
immediacy  of  threats  to  this  species 
remain  unchanged  since  the  12-month 


finding  was  published  with  a  listing 
priority  nimiber  of  8. 

Island  fox  (Urocyon  littoralis) — See 
above  sununary  of  new  species  for 
discussion  on  why  this  species  warrants 
listing.  The  above  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  June  6,  2000.  Although 
work  on  court-ordered  section  4  actions 
have  precluded  us  from  issuing  a 
proposed  rule  to  date,  despite  the  fact 
this  species  has  a  listing  priority  of  2, 
we  recently  entered  into  a  settlement 
agreement  on  October  2.  2001,  (Center 
for  Biological  Diversity,  et  al.  v.  Norton, 
Civ.  No.  01-2063  (JR)  (D.D.C.))  that  will 
require  us  to  deliver  by  November  30, 
2001 ,  a  proposed  rule  to  the  Federal 
Register  for  publication. 

Sea  otter,  Aleutian  Islands  DPS 
(Enhydra  lutris  kenyoni) — The  following 
summary  is  based  on  information 
contained  in  our  files,  including 
information  fit)m  the  petition  received 
on  October  26.  2000.  The  worldwide 
population  of  sea  otters  in  the  early 
170GS  has  been  estimated  at  150,000  to 
300,000.  Extensive  commercial  himting 
of  sea  otters  in  Alaska  began  following 
the  arrival  of  Russian  explorers  in  1741 
and  continued  during  the  18th  and  19th 
centuries.  By  the  time  sea  otters  were 
afforded  protection  from  commercial 
harvests  by  international  treaty  in  1911, 
the  species  was  nearly  extinct 
throughout  its  range,  and  may  have 
niunbered  only  1,000  to  2,000 
individuals.  Today  three  subspecies  of 
sea  otter  have  been  identified.  The 
northern  sea  otter  contains  two 
subspecies:  Enhydra  lutris  kenyoni, 
which  occurs  from  the  Aleutian  Islands 
to  Oregon,  and  Enhydra  lutris  lutris, 
which  occurs  in  the  Kuril  Islands, 
Kamchatka  Peninsula,  and  Commander 
Islands  in  Russia.  The  third  subspecies, 
Enhydra  lutris  nereis,  occurs  in 
California  and  is  known  as  the  southern 
sea  otter.  Until  recently,  southwest 
Alaska  had  been  considered  a 
stronghold  for  sea  otters.  In  the  mid- 
1980s,  biologists  believed  that  80%  of 
the  world  population  of  sea  otters 
occurred  in  southwest  Alaska.  Recent 
aerial  surveys  dociunent  drastic 
population  declines  (up  to  90%)  have 
occurred  throughout  this  area  during  the 
past  10-15  years.  Today  as  few  as  9,000 
sea  otters  may  remain  in  the  Aleutian 
Islands.  Potential  threats  include  both 
natural  fluctuations  and  hiunan 
activities,  which  may  have  caused 
changes  in  the  Bering  Sea  ecosystem. 
Subsistence  hunting  occurs  at  very  low 
levels  and  does  not  appear  to  be  a  factor 
in  the  decline.  While  disease,  starvation, 
and  contaminants  have  not  been 
implicated  at  this  time,  additional 


evaluation  of  these  fectors  is  warranted. 
The  hypothesis  that  predation  by  killer 
whales  is  causing  the  sea  otter  decline 
should  also  be  further  studied.  Due  to 
the  precipitous  and  rapid  natiu«  of  the 
ongoing  population  decline,  we  have 
assigned  the  Aleutian  Islands  DPS  of 
Enhydra  lutris  kenyoni  a  listing  a 
priority  of  3  under  our  listing  priority 
system.  Additionally,  we  have  no 
indication  that  the  decline  has  reached 
an  endpoint,  and  therefore  immediate 
action  is  needed. 

Sheath-tailed  bat,  American  Samoa 
and  Aguijan  DPS  (Emballonura 
semicaudata) — ^The  following  summary 
is  based  on  information  contained  in 
our  files,  including  information  from  the 
petition  received  on  March  3, 1986. 
Historically  the  sheath-tailed  bat  was 
known  fix)m  the  southern  Mariana 
Islands,  Palau,  and  Western  and 
American  Samoa.  Populations  on  the 
Mariana  Islands  of  Guam  and  Rota  have 
been  extirpated  and  the  Mariana 
population  on  Agmjan  has  been  reduced 
to  approximately  10  individuals.  A 
similar  drastic  decline  has  occurred  in 
American  Samoa  where  populations  of 
this  bat  were  estimated  at  over  10,000  in 
1976.  In  1993,  only  four  bats  were 
recorded.  This  species  resides  in  caves 
and  is  very  susceptible  to  disturbance. 
The  populations  in  American  Samoa 
and  the  Mariana  Islands  are  at  the 
extreme  limits  of  the  species'  range. 
Roost  sites  have  been  rendered 
imsuitable  for  bats  by  human  intrusion 
into  caves  and  the  use  of  some  caves  as 
garbage  dumps.  Typhoons  have  also 
damaged  some  caves  by  blocking 
entrances  or  by  flooding  coastal  caves. 
The  loss  of  roost  sites  has  severely 
restricted  population  size,  especially  in 
American  Samoa,  where  few  caves  exist. 
In  addition,  small  popidations  and 
limited  numbers  of  populations  place 
this  distinct  population  segment  at  great 
risk  of  extinction  frt)m  inbreeding, 
stochastic  events,  and  storms.  Based  on 
immediate  threats  of  a  high  magnitude, 
we  assigned  the  American  Samoa  and 
Aguijan  DPS  of  the  sheath-tailed  bat  a 
listing  priority  number  of  3. 

Southern  Idaho  ground  Squirrel 
[Spermophilus  bninneus  endemicus) — 
See  above  summary  of  listing  priority 
'changes  for  discussion  on  why  this 
species  warrants  listing.  The  above 
summary  is  based  on  information 
contained  in  our  files,  including 
information  from  the  petition  received 
onjanuary  29,  2001. 

Washington  ground  squirrel 
(Spermophilus  washingtoni) — See  above 
summary  of  new  species  for  discussion 
on  why  this  8i>ecies  warrants  listing. 
The  above  summary  is  based  on 
information  contained  in  otir  files, 
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including  information  from  the  petition 
received  on  March  2,  2000. 

Birds 

Band-rumped  storm-petrel,  Hawaii 
DPS  (Oceanodroma  castro) — The 
following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  May  8, 1989.  Breeding 
season  surveys  on  Hawaii,  Maui,  and 
Kauai,  as  well  as  reports  of  fledglings 
picked  up  on  Hawaii  and  Kauai, 
confirm  tiiat  small  populations  still 
exist  on  these  Hawaiian  islands. 
Estimates  of  the  total  State-wide 
population  could  exceed  100  pairs  if 
viable  breeding  populations  exist  on 
Maui  and  Hawaii.  Although  small 
populations  do  occiu  on  Maui  and 
Hawaii,  we  have  been  unable  to 
determine  if  they  are  viable;  certainly 
they  are  not  large  and  they  represent  a 
fraction  of  pre-historic  distribution. 
Predation  by  introduced  species  is 
believed  to  have  played  a  significant 
role  in  reducing  storm-petrel  nimibers 
and  in  exterminating  colonies  in  the 
Pacific  and  other  locations  worldwide. 
Additionally,  artificial  lights  have  had  a 
significant  negative  effect  on  fledgling 
young  and,  to  a  lesser  degree,  adults. 
Artificial  lighting  of  roadways,  resorts, 
ballparks,  residences,  and  other 
development  in  lower  elevation  areas 
attracts  and  confuses  night-flying, 
storm-petrel  fledglings,  resulting  in 
"fall-out"  and  collisions  with  buildings 
and  other  objects.  Currentiy,  the  species 
is  not  known  to  be  taken  or  used  for 
commercial,  recreational,  scientific,  or 
educational  purposes.  During  surveys 
on  Mauna  Loa,  Hawaii,  in  1992,  several 
caches  of  Hawaiian  dark-rumped  petrel 
carcasses  associated  with  feral  cat 
predation  were  recorded  in  areas  where 
band-rumped  storm-petrel  vocalizations 
were  recorded.  Based  on  imminent 
threats  of  a  high  magnitude,  we  assigned 
this  Hawau  DPS  of  the  band-rumped 
storm-{>etrel  a  listing  priority  niunber  of 
3. 

Gunnison  sage  grouse  (Centrocercus 
minimus) — ^The  following  summary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 
petition  received  on  January  25,  2000. 
The  range  of  the  Gunnison  sage  grouse 
has  been  reduced  to  less  than  25  percent 
of  its  historic  range.  Size  of  the  range 
and  quality  of  its  habitat  have  been 
reduced  by  direct  habitat  loss,  • 
fragmentation,  and  degradation  from 
building  development,  road  and  utility 
corridors,  fences,  energy  development, 
conversion  of  native  habitat  to  hay  or 
other  crop  fields,  alteration  or 
destruction  of  weUand  and  riparian 
areas,  inappropriate  livestock 


management,  competition  for  winter 
range  by  big  game,  and  creation  of  large 
reservoirs.  Other  factors  affecting  the 
Gunnison  sage  grouse  include  fire 
suppression,  overgrazing  by  elk  (Cemis 
elaphus)  and  deer  (Odocoileus 
hemionus),  drought,  disturbance  or 
death  by  off-highway  vehicles, 
harassment  from  people  and  pets,  noise 
that  impairs  acoustical  quality  of  leks, 
genetic  depression,  pesticides, 
pollution,  and  competition  for  habitat 
frtim  other  species.  For  greater  detail  as 
to  why  listing  is  warranted,  see  65  FR 
82310.  We  consider  all  of  these  threats 
to  be  of  high  magnitude  but  non- 
imminent;  therefore,  we  assigned  the 
Gunnison  sage  grouse  a  listing  priority 
of  5. 

Lesser  prairie-chicken  (Tympanuchus 
pallidicinctus) — The  following 
summary  is  based  on  information 
contained  in  our  files,  including 
information  from  the  petition  received 
on  October  5,  1995.  Biologists  estimate 
that  the  occupied  range  has  declined  at 
least  78%  since  1963  and  92%  since  the 
1800s.  The  most  serious  threats  to  the 
lesser  prairie-chicken  are  loss  of  habitat 
from  conversion  of  native  rangelands  to 
introduced  forages  and  cultivation,  and 
cumulative  habitat  degradation  caused 
by  severe  grazing,  fire  suppression, 
herbicides,  and  structural 
developments.  Many  of  these  threats 
may  exacerbate  the  normal  effects  of 
periodic  drought  on  lesser  prairie- 
chicken  populations.  In  many  cases,  the 
remaining  suitable  habitat  has  become 
fragmented  by  the  spatial  arrangement 
of  properties  affected  by  these 
individual  threats.  We  view  current  and 
continued  habitat  fragmentation  to  be  a 
serious  ongoing  threat  that  facilitates  the 
extinction  process  through  several 
mechanisms:  remaining  habitat  patches 
may  become  smaller  than  necessary  to 
meet  the  yearlong  requirements  of 
individuals  and  populations;  necessary 
habitat  heterogeneity  may  be  lost  to 
large  areas  of  monoculture  vegetation 
and/or  homogenous  habitat  structure; 
areas  between  habitat  patches  may 
harbor  high  levels  of  predators  or  brood 
parasites;  and  the  probability  of 
recolonization  decreases  as  the  distance 
between  suitable  habitat  patches 
expands.  Inadequacy  of  existing 
regulatory  mechanisms  to  protect  lesser 
prairie-chicken  habitat  was  cited  as  a 
potential  threat  to  the  species  in  the 
Service's  12-month  finding.  Most 
occupied  lesser  prairie-chicken  habitat 
throughout  its  current  range  occurs  on 
private  land,  where  States  continue  to 
have  little  authority  to  protect  the 
species  or  its  habitat,  with  the  exception 
of  setting  harvest  regulations.  Although 


some  federal  lands  within  occupied 
range  have  voluntarily  accommodated 
some  needs  of  the  lesser  prairie-chicken, 
we  believe  that  the  prairie-chicken 
cannot  be  sufficiently  conserved  only  on 
Federal  lands  to  prevent  extinction. 
Concern  exists  that  recreational  hunting 
and  harassment  are  also  potential 
threats  to  the  species.  While  we  do  not 
believe  that  overutilization  through 
recreational  hunting  is  a  primary  cause 
of  lesser  prairie-chicken  decline,  we  are 
concerned  that  small  and  fragmented 
populations  may  be  vulnerable  to  local 
extirpations  caused  by  repeated  harvest 
pressure,  especially  near  leks. 
Therefore,  we  suggest  conservative 
harvest  limits  and  careful  oversight  of 
harvest  pressure  on  small  and 
fragmented  populations.  Similarly,  the 
effect  of  recreational  viewing  at  leks  is 
unknown,  although  likely  to  be  minimal 
if  disturbance  is  avoided  by  observers 
remaining  in  vehicles  or  blinds  until 
birds  disperse  naturally  from  the  lek, 
and  observations  are  limited  to  robust 
leks  in  close  proximity  to  other  active 
leks.  Based  on  all  currently  available 
information,  we  find  that  ongoing 
threats  to  the  lesser  prairie-chicken,  as 
outiined  in  the  12-month  finding, 
remain  unchanged  and  lesser  prafrie- 
chickens  continue  to  warrant  federal 
listing  as  threatened.  We  have 
determined  that  the  overall  magnitude 
of  threats  to  the  lesser  prairie-chicken 
throughout  its  range  are  moderate,  and 
that  the  threats  are  ongoing,  thus  they 
are  considered  imminent.  Consequentiy, 
a  listing  priority  of  8  remains 
appropriate  for  the  species.  The 
magnitude  of  threats  to  lesser  prairie- 
chickens  rest  primarily  on  the  quality  of 
existing  habitat.  At  present,  all  States 
within  occupied  range  of  the  lesser 
prairie-chicken  are  committing 
significant  resources  via  personnel, 
outreach,  and  habitat  improvement 
incentives  to  landowners  to  recover  the 
species.  We  recognize  that  measurable 
increases  in  populations  often  come 
years  after  certain  habitat  improvements 
occur.  We  believe  that  barring 
prolonged  drought,  the  species'  status  is 
improving  overall  and  should  continue 
to  improve  in  future  years.  Therefore, 
we  cannot  at  this  time  justify  elevating 
the  listing  priority  of  the  lesser  prairie- 
chicken  based  on  magnitude  of  threats. 
Finally,  we  maintain  that  remaining 
populations  are  becoming  increasingly 
fragmented,  and  therefore  vulnerable  to 
local  extinctions.  This  is  particularly 
true  for  isolated  populations  of  lesser 
prairie-chickens  in  the  Permian  Basin/ 
western  panhandle  of  Texas  and  areas 
south  of  highway  380  in  southeastern 
New  Mexico.  The  impending  loss  of 


54818 


Federal  Register / Vol.  66,  No.  210 /Tuesday,  October  30,  2001  / Proposed  Rules 


these  populations  is  of  major  concern  to 
us  and  efforts  to  address  this  are 
ongoing.  However,  we  believe  that, 
given  all  currently  available 
information,  the  net  benefits  of  ongoing 
conservation  activities  by  the  States, 
Federal  agencies,  and  private  groups, 
combined  with  the  recent  increase  in 
both  range  and  numbers  in  Kansas, 
exceed  the  latest  negative  trends  of  local 
populations  in  the  southern  periphery 
of  occupied  range.  However,  should  the 
current  conservation  momentum  fail  to 
stabilize  and  increase  existing 
populations  throughout  significant 
portions  of  the  remaining  range,  we  will 
consider  elevating  the  listing  priority  of 
the  species. 

Yellow-billed  cuckoo,  western 
continental  U.S.  DPS  [Coccyzus 
americanus] — See  above  sununary  of 
new  candidate  species  for  discussion  on 
why  this  DPS  of  the  yellow-billed 
cuckoo  warrants  listing.  The  above 
summary  is  based  on  information 
contained  in  our  files,  including 
information  from  the  petition  received 
on  February  9, 1998.  Also  see  our  12- 
month  finding  (66  FR  38611)  published 
onjuly  25,  2001. 


Reptiles 

Louisiana  pine  snake  {Pituophis 
nithveni) — The  following  summary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 
petition  received  on  July  19,  2000.  The 
Louisiana  pine  snake  historically 
occixrred  in  portions  of  west-central 
Louisiana  and  extreme  east-central 
Texas.  Louisiana  pine  snakes  have  not 
been  dociunented  in  over  a  decade  in 
some  of  the  best  remaining  habitat 
within  their  historical  range.  Surveys 
and  results  of  Louisiana  pine  snake 
trapping  and  radio-telemetry  suggest 
that  extensive  population  declines  and 
local  extirpations  have  occurred  during 
the  last  50  to  80  years.  The  quality  of 
remaining  Louisiana  pine  snake  babitat 
has  been  degraded  due  to  logging,  fire 
suppression,  short-rotation  silviculture, 
and  conversion  of  habitat  to  other  uses 
such  as  grazing.  Other  factors  affecting 
Louisiana  pine  snakes  include  low 
fecundity  (reproductive  output),  which 
magnifies  other  threats  and  increases 
the  likelihood  of  local  extinctions,  and 
vehicle  mortality,  which  may  cause 
significant  impacts  to  the  Louisiana 
pine  snake's  population  numbers  and 
community  structure.  Due  to  non- 
imminent  threats  of  a  high  magnitude, 
we  assigned  a  listing  priority  number  of 
5  to  this  species. 

Cagle's  map  tiutle  [Graptemys 
caglei) — The  following  summary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 


petition  received  on  April  26,  1991. 
Cagle's  map  turtle  occurs  in  scattered 
sites  in  seven  counties  in  Texas  on  the 
Guadalupe,  San  Marcos,  and  Blanco 
Rivers.  Loss  and  degradation  of  riverine 
habitat  from  large  and/or  small 
impoimdments  (dams  or  reservoirs)  is 
the  primary  threat  to  Cagle's  map  turtle. 
One  detrimental  effect  of  impoundment 
is  the  loss  of  riffle  and  riffle/pool 
transition  areas  used  by  males  for 
foraging.  Depending  on  its  size,  a  dam 
itself  may  be  a  partial  or  complete 
barrier  to  Cagle's  map  turtle  movements 
and  could  fragment  a  population. 
Construction  of  smaller  impoundments 
and  human  activities  on  the  river  have 
likely  eliminated  or  reduced  foraging 
and  basking  habitats.  Cagle's  map  turtle 
is  also  vulnerable  to  over-collecting  and 
target  shooting,  and  cxurent  regulations 
are  inadequate  to  protect  this  species. 
Due  to  non-imminent  threats  of  a  high 
magnitude,  we  assigned  a  listing 
priority  nxmiber  of  5  to  this  species. 

Amphibians 

Columbia  spotted  frog.  Great  Basin 
DPS  (Rana  luteiventris)— The  following 
summary  is  based  on  information 
contained  in  oiu  files,  including 
information  from  the  petition  received 
on  May  1, 1989.  Recent  work  by 
researchers  in  Idaho  and  Nevada  has 
documented  the  loss  of  historically 
known  sites,  reduced  numbers  of 
individuals  within  local  populations, 
and  declines  in  the  reproduction  of 
those  individuals.  Since  1996,  extensive 
surveys  throughout  southern  Idaho  and 
eastern  Oregon  have  led  to  increases  in 
the  nimiber  of  known  spotted  frog  sites. 
Although  efforts  to  survey  for  spotted 
frogs  have  increased  the  available 
information  regarding  known  species 
locations,  most  of  these  sites  support 
only  small  numbers  of  frogs.  Extensive 
monitoring  at  10  of  the  46  occupied 
sites  since  1997  indicates  a  decline  in 
the  number  of  adult  spotted  frogs 
encountered.  All  known  populations  in 
southern  Idaho  and  in  eastern  Oregon 
appear  to  be  functionally  isolated. 
Spotted  frog  habitat  degradation  aTxd 
fragmentation  is  probably  a  combined 
result  of  past  and  current  influences  of 
heavy  livestock  grazing,  spring 
alterations,  agricultural  development, 
urbanization,  and  mining  activities. 
Based  on  imminent  threats  of  high 
magnitude,  we  assigned  a  listing 
priority  number  of  3  to  this  DPS  of  the 
Columbia  spotted  frog. 

Oregon  spotted  frog.  West  Coast  DPS 
{Rana  pretiosa) — The  following 
sunDimary  is  based  on  information 
contained  in  our  files,  including 
information  frt>m  the  petition  received 
on  May  4, 1989.  Based  on  surveys  of 


historic  sites,  this  DPS  of  the  Oregon 
spotted  frog  is  now  absent  from  at  least 
76  percent  of  its  former  range.  The  west 
coast  DPS  may  be  absent  from  as  much 
as  90  percent  of  its  former  range  because 
the  collections  of  historic  specimens  did 
not  adequately  reflect  its  actual 
geographic  and  elevational  range. 
Threats  to  the  species'  habitat  include 
development,  livestock  grazing, 
introduction  of  nonnative  plant  species, 
changes  in  hydrology  due  to 
construction  of  dams  and  alterations  to 
seasonal  flooding,  poor  water  quality, 
and  water  contamination.  Additional 
threats  to  the  species  are  predation  by 
nonnative  fish  and  introduced  bullfrogs. 
Based  on  these  threats,  we  assigned  this 
DPS  of  Oregon  spotted  frog  a  listing 
priority  number  of  3. 

California  tiger  salamander  (entire 
population  except  where  listed) 
(Ambystoma  califomiense) — The 
following  summary  is  based  on 
information  contained  in  oiu  files, 
including  information  from  the  petition 
received  on  February  26,  1992.  The 
California  tiger  salamander  has  been 
eliminated  from  54  percent  of  its 
historic  breeding  sites,  and  has  lost  an 
estimated  65  percent  of  its  habitat.  The 
distribution  of  the  species  is  now 
discontinuous  and  fragmented 
throughout  its  range.  All  of  the 
estimated  seven  genetic  populations  of 
this  species  have  declined  significantly 
because  of  urban  and  agricultural 
development,  and  other  human-caused 
factors  in  breeding  and  upland  habitat 
used  for  estivation  and  migration. 
Existing  regulatory  mechanisms  are 
inadequate  to  protect  California  tiger 
salamander  habitat.  Based  on  non- 
imminent  threats  of  a  high  magnitude, 
we  assigned  this  species  a  listing 
priority  number  of  5. 

Boreal  toad.  Southern  Rocky 
Mountains  DPS  [Bufo  boreas  boreas) — 
The  following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  September  30, 1993.  Boreal 
toads  of  the  Southern  Rocky  Mountain 
DPS  were  once  common  throughout 
much  of  the  high  elevations  in 
Colorado,  in  the  Snowy  and  Sierra 
Madre  Ranges  of  southeast  Wyoming, 
and  at  three  breeding  localities  at  the 
southern  periphery  of  their  range  in  the 
San  Juan  Moimtains  of  New  Mexico.  In 
the  late  1980s  boreal  toads  were  found 
to  be  absent  from  83  percent  of  breeding 
localities  in  Colorado  and  94  percent  of 
breeding  localities  in  Wyoming 
previously  known  to  contain  toads.  In 
1999,  the  niunber  of  known  breeding 
localities  increased  to  50,  with  1  in 
Wyoming,  none  in  New  Mexico,  and  the 
remaining  sites  in  Colorado.  This 
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increase  in  known  breeding  localities, 
however,  was  likely  due  to  survey 
efforts  rather  than  expansion  of  the 
population.  Land  use  in  boreal  toad 
habitat  includes  recreation,  timber 
harvesting,  livestock  grazing,  and 
watershed  alteration  activities.  Though 
declines  in  toad  nimibers  have  not  been 
directly  linked  to  habitat  alteration, 
activities  that  destroy,  modify,  or  curtail 
habitat  likely  contribute  to  the 
continued  decline  in  toad  numbers.  The 
current  and  future  use  of  water  rights  in 
the  Southern  Rocky  Moimtains  may 
impact  boreal  toads.  Increased  demands 
on  limited  water  resources  can  result  in 
water  level  drops  in  reservoirs  that 
toads  are  using.  Transferring  rights  from 
one  user  group  to  another  (e.g., 
agricultural  to  mimicipal)  also  could 
reduce  toad  habitat,  particularly  if 
dewatering  of  reservoir  sites  resulted 
from  these  transfers.  Additional  threats 
to  the  boreal  toad  include  a  chytrid 
fungus,  which  likely  caused  the  boreal 
toad  to  decline  in  the  1970s  and 
continues  to  cause  declines.  Based  on 
these  threats,  we  assigned  this  DPS  of 
boreal  toad  a  listing  priority  number  of 
3. 

Fishes 

GUa  chub  [Gila  intermedia] — The 
following  summary  is  based  on 
information  contained  in  our  files, 
including  information  itom  the  petition 
received  on  June  10, 1998.  The  Gila 
chub  has  been  extirpated  or  reduced  in 
numbers  and  distribution  in  the 
majority  of  its  historical  range.  Over  70 
percent  of  the  Gila  chub's  babitat  has 
been  degraded  or  destroyed,  and  much 
of  it  is  unrecoverable.  Of  the  15 
remaining  populations,  most  are  small, 
isolated,  and  threatened,  and  only  one 
population  is  considered  secure. 
Wetland  habitat  degradation  and  loss  is 
a  major  threat  to  the  Gila  chub.  Himian 
activities  such  as  groundwater  pumping, 
surface  water  diversions, 
impoundments,  channelization, 
improper  livestock  grazing,  vegetation 
manipidation,  agriculture,  mining,  road 
building,  nonnative  species 
introductions,  urbanization,  and 
recreation  all  contribute  to  riparian  loss 
and  degradation  in  southern  Arizona, 
thereby,  threatening  this  species.  Based 
on  inmiinent  threats  of  a  high 
magnitude,  we  assigned  this  species  a 
listing  priority  number  of  2.  Although 
work  on  court-ordered  section  4  actions 
have  precluded  us  fit)m  issuing  a 
proposed  rule  to  date,  despite  the  fact 
that  this  species  has  a  listing  priority 
number  of  2,  we  recentiy  entered  into  a 
settlement  agreement  on  October  2, 
2001  [Center  for  Biological  Diversity,  et 
al.  V.  Norton.  Qv.  No.  01-2063  (JR) 


(D.D.C.))  that  will  require  us  to  deliver 
by  July  31,  2002,  a  proposed  rule  to  the 
Federal  Register  for  publication. 

Arctic  grayling,  upper  Missouri  River 
DPS  [Thymallus  arcUcus)— The 
following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  October  2, 1992.  Presently, 
the  only  self-sustaining  remnant  of  the 
indigenous  fluvial  Arctic  grayling 
population  exists  in  the  Big  Hole  River, 
estimated  to  represent  5  percent  or  less 
of  the  historic  range  for  this  species  in 
Montana  and  Wyoming. 
Reestablishment  efforts  are  underway  in 
foiu  streams  within  the  historic  range. 
The  grayling  faces  threats  primarily 
from  a  decrease  in  available  habitat  as 
a  result  of  dewatering  of  streams  for 
irrigation  and  stock  water,  ongoing 
drought  conditions,  and  habitat 
degradation  from  dams  and  reservoirs. 
Landowners  and  other  interests  are 
implementing  actions  to  ensiue 
adequate  water  conditions  in  the  Big 
Hole  River.  Additionally,  predation  on 
or  competition  with  Arctic  grayling  by 
nonnative  trout  are  thought  to  be  factors 
limiting  grayling  populations.  Due  to 
imminent  threats  of  a  low  to  moderate 
magnitude,  we  assigned  this  DPS  of 
Arctic  grayling  a  listing  priority  number 
of  9. 

Snails 

Roster's  tryonia  snail  [Tryonia 
kosten) — The  following  simimary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 
petition  received  on  November  20, 1985. 
Koster's  tryonia  snail  is  an  aquatic 
species  known  only  from  North  Spring 
(private  land)  and  four  spring/seepage 
areas  on  Bitter  Lake  National  Wildlife 
Refuge  in  Chaves  County,  New  Mexico. 
This  snail  was  found  at  several  other 
springs  in  the  Roswell  area,  but  these 
habitats  are  no  longer  suitable  due  to 
groundwater  pumping.  Koster's  tryonia 
snail  is  imperilled  by  local  and  regional 
ground  water  depletion,  habitat 
destruction,  direct  manipulation  of  lotic 
habitat  (moving  water),  surface  and 
ground  water  pollution  such  as  sewage, 
pesticides,  and  oil  and  gas  industry 
operations.  The  geographically 
restricted  distribution  of  Koster's 
tryonia  snail  makes  the  species 
vulnerable  to  human-caused  or  natural 
events  that  could  destroy  a  significant 
portion  of  the  species'  remaining 
populations  and  habitat.  Because  of 
these  threats,  we  assigned  this  species  a 
listing  priority  nimiber  of  2.  Although 
work  on  comt-ordered  section  4  actions 
have  precluded  us  from  issuing  a 
proposed  rule  to  date,  despite  the  fact 
that  this  species  has  a  listing  priority 


number  of  2,  we  recently  entered  into  a 
settlement  agreement  on  October  2, 
2001  [Center  for  Biological  Diversity,  et 
al.  V.  Norton,  Civ.  No.  01-2063  (JR) 
(D.D.C.)),  that  will  require  us  to  deliver 
by  February  6,  2002,  a  proposed  rule  to 
the  Federal  Register  for  publication. 

Pecos  assiminea  snail  [Assiminea 
pecos) — The  following  summary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 
petition  received  on  November  20,  1985. 
The  Pecos  assiminea  snail  is  a 
semiaquatic  mollusc  known  from  two 
spring/ seepage  areas  on  Bitter  Lake 
National  Wildlife  Refuge  in  Chaves 
County,  New  Mexico;  Diamond  Y 
Springs  complex  in  Pecos  County. 
Texas;  and  East  Sandia  Spring  in  Reeves 
County,  Texas.  This  snail  was  found  at 
other  springs  in  the  Roswell,  New 
Mexico,  area,  but  these  habitats  are  no 
longer  suitable  due  to  groundwater 
pumping.  The  Pecos  assiminea  snail  is 
imperilled  by  habitat  destruction,  local 
and  regional  ground  water  depletion, 
direct  manipulation  of  lotic  habitat,  and 
surface  and  ground  water  pollution, 
such  as  sewage,  pesticides,  and  oil  and 
gas  industry  operations.  Steps  are 
needed  to  protect  and  maintain  the 
vegetative  cover  in  which  the  snail 
lives.  Based  on  imminent  threats  of  a 
high  magnitude,  we  assigned  this 
species  a  listing  priority  of  2.  Although 
work  on  court-ordered  section  4  actions 
have  precluded  us  from  issuing  a 
proposed  rule  to  date,  despite  the  fact 
that  this  species  has  a  listing  priority 
number  of  2.  we  recently  entered  into  a 
settlement  agreement  on  October  2, 
2001  [Center  for  Biological  Diversity,  et 
al.  V.  Norton,  Civ.  No.  01-2063  (JR) 
(D.D.C.)),  that  will  require  us  to  deliver 
by  February  6,  2002,  a  proposed  rule  to 
the  Federal  Register  for  publication. 

Chupadera  springsnail  [Pyrgulopsis 
chupaderae) — The  following  summary 
is  based  on  information  contained  in 
our  files,  including  information  from  the 
petition  received  on  November  20,  1985. 
This  aquatic  species  is  endemic  to 
Willow  Spring  on  the  Willow  Spring 
Ranch  (formerly  Cienega  Ranch)  at  the 
south  end  of  the  Chupadera  Mountains 
in  Socorro  County,  New  Mexico.  The 
Chupadera  springsnail  has  been 
dociimented  from  two  hillside 
groundwater  discharges  that  flow 
through  grazed  areas  among  rhyolitic 
gravels  containing  sand,  mud,  and 
hydrophytic  plants.  Regional  and  local 
groundwater  depletion,  springnin 
dewatering,  and  riparian  habitat 
degradation  represent  the  principal 
threats.  The  survival  and  recovery  of  the 
Chupadera  springsnail  is  contingent 
upon  protection  of  the  riparian  corridor 
immediately  adjacent  to  Willow  Spring. 
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and  the  availability  of  perennial, 
oxygenated  flowing  water  within  the 
species'  thermal  range.  Existing 
regulatory  mechanisms  are  not 
sufficient  to  protect  this  species.  New 
Mexico  State  law  provides  limited 
protection  to  the  Chupadera  springsnail, 
but  this  law  does  not  provide  for  habitat 
protection.  Because  these  threats  are 
imminent  but  of  a  low  to  moderate 
magnitude,  we  assigned  this  species  a 
listing  priority  niunber  of  8. 

Gila  springsnail  [Pyrgulopsis  gilae) — 
The  following  sxmimary  is  based  on 
information  contained  in  our  files. 
including  information  from  the  petition 
received  on  November  20, 1985.  The 
Gila  springsnail  is  an  aquatic  species 
known  from  13  populations  in  New 
Mexico.  The  long-term  persistence  of 
the  Gila  springsnail  is  contingent  upon 
protection  of  the  riparian  corridor 
inunediately  adjacent  to  springhead  and 
springrun  habitats,  thereby  ensuring  the 
maintenance  of  perennial,  oxygenated 
flowing  water  within  the  species' 
required  thermal  range.  Sites  on  both 
private  and  Federal  lands  are  subject  to 
uncontrolled  recreational  use  and 
livestock  grazing  (Mehlhop  1993),  thus 
rendering  the  long-term  survival  of  the 
Gila  springsnail  questionable.  Natural 
events  such  as  drought,  forest  fire, 
sedimentation,  and  flooding;  wetland 
habitat  degradation  by  recreational 
bathing  in  thermal  springs:  and  poor 
watershed  management  practices  such 
as  overgrazing  and  inappropriate 
silviculture,  represent  the  primary 
threats  to  the  Gila  springsnail.  Fire 
suppression  and  retardant  chemicals 
have  potentially  deleterious  effects  on 
this  species.  Existing  regulatory 
mechanisms  are  not  sufficient  to  protect 
the  Gila  springsnail.  New  Mexico  State 
law  provides  hmited  protection  to  the 
Gila  springsnail,  but  this  law  does  not 
provide  for  habitat  protection.  Based  on 
these  non-imminent  threats  of  a  low 
magnitude,  we  assigned  a  listing 
priority  number  of  1 1  to  this  species. 

New  Mexico  springsnail  (Pyrgulopsis 
thennalis) — The  following  summary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 
petition  received  on  November  20, 1985. 
The  New  Mexico  springsnail  is  an 
aquatic  species  known  from  only  two 
separate  populations  associated  with  a 
series  of  spring-brook  systems  along  the 
Gila  River  in  the  Gila  National  Forest  in 
Grant  County,  New  Mexico.  The  long- 
term  persistence  of  the  New  Mexico 
springsnail  is  contingent  upon 
protection  of  the  riparian  corridor 
immediately  adjacent  to  springhead  and 
spring^n  habitats,  thereby  ensuring  the 
maintenance  of  perennial,  oxygenated 
flowing  water  within  the  species' 


required  thermal  range.  While  the  New 
Mexico  springsnail  populations  may  be 
stable,  the  sites  inhabited  by  the  species 
are  subject  to  uncontrolled  recreational 
use  and  livestock  grazing.  Wetland 
habitat  degradation  via  recreational  use 
and  overgrazing  in  or  near  the  thermal 
springs  and/ or  poor  watershed 
management  practices  represent  the 
primary  threats  to  the  New  Mexico 
springsnail.  Natural  events  such  as 
drought,  forest  fire,  sedimentation,  and 
flooding  may  further  imperil 
populations.  Additionally,  fire 
suppression  and  retardant  chemicals 
have  potentially  deleterious  effects  on 
this  species.  Existing  regulatory 
mechanisms  are  also  not  sufficient  to 
protect  the  New  Mexico  springsnail. 
New  Mexico  State  law  provides  limited 
protection  to  the  New  Mexico 
springsnail,  but  this  law  does  not 
provide  for  habitat  protection.  Based  on 
these  non-imminent  threats  of  a  low 
magnitude,  we  assigned  this  species  a 
listing  priority  niunber  of  11. 

Roswell  springsnail  (Pyrgulopsis 
roswellensis) — The  following  simmiary 
is  based  on  information  contained  in 
our  files,  including  information  from  the 
petition  received  on  November  20, 1985. 
The  Roswell  springsnail  is  an  aquatic 
species  only  known  from  North  Spring 
(private  land)  and  three  spring/ seepage 
areas  on  Bitter  Lake  National  Wildlife 
Refuge  in  Chaves  Coimty,  New  Mexico. 
This  snail  was  found  at  several  other 
springs  in  the  Roswell  area,  but  these 
habitats  have  become  unsuitable  due  to 
groundwater  pumping.  The  Roswell 
springsnail  is  imperilled  by  local  and 
regional  ground  water  depletion,  habitat 
destruction,  direct  manipulation  of  lotic 
habitat  (moving  water),  siuface  and 
ground  water  pollution  (such  as 
sewage),  pesticides,  and  oil  and  gas 
industry  operations.  Existing  regulatory 
mechanisms  are  not  sufficient  to  protect 
the  Roswell  springsnail.  New  Mexico 
State  law  provides  limited  protection  to 
the  Roswell  springsnail,  but  this  law 
does  not  provide  for  habitat  protection. 
Due  to  imminent  threats  of  a  high 
magnitude,  we  assigned  this  species  a 
listing  priority  number  of  2.  Although 
work  on  court-ordered  section  4  actions 
have  precluded  us  from  issuing  a 
proposed  rule  to  date,  despite  the  fact 
that  this  species  has  a  listing  priority 
number  of  2,  we  recently  entered  into  a 
settlement  agreement  on  October  2, 
2001  (Center  for  Biological  Diversity,  et 
al.  V.  Norton,  Civ.  No.  01-2063  (JR) 
(D.D.C.)),  that  will  require  us  to  deliver 
by  February  6,  2002,  a  proposed  rule  to 
the  Federal  Register  for  publication. 


Insects 

Carson  wandering  skipper 
(Pseudocopaeodes  eunus  obscurus) — 
'The  following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  November  14,  2000.  We 
believe  that  this  skipper  has  been 
extirpated  from  the  Carson  Hot  Springs 
site.  As  a  result,  this  subspecies 
ciurently  occurs  at  three  locations  in 
two  areas:  Pyramid  and  Honey  Lakes. 
Threats  at  the  Pyramid  Lake  site  include 
grazing  and  potential  futiire  water 
development.  At  the  two  Honey  Lake    • 
sites,  the  invasion  of  normative  plant 
species  such  as  whitetop  (Lepidium 
latifolium),  which  outcompetes  native 
nectar  plants,  threatens  the  skipper. 
Grazing  in  this  area  may  also  pose  a 
threat  to  the  skipper's  habitat. 
Additional  potential  future  threats 
include  exportation  of  water  from 
Honey  Lake  to  other  locations.  Due  to 
imminent  threats  of  a  high  magnitude, 
we  assigned  this  subspecies  a  listing 
priority  number  of  3.  Although  work  on 
court-ordered  section  4  actions  have 
precluded  us  from  issuing  a  proposed 
rule  to  date,  despite  the  fact  that  this 
species  has  a  listing  priority  number  of 
3,  we  recently  entered  into  a  settlement 
agreement  on  October  2,  2001  (Center 
for  Biological  Diversity,  et  al.  v.  Norton, 
Civ.  No.  01-2063  (JR)  (D.D.C.)),  that  will 
require  us  to  deliver  by  November  23, 
2001 ,  a  decision  on  whether  to 
emergency  list  to  the  Federal  Register 
for  publication. 

Coral  Pink  Sand  Dunes  tiger  beetle 
(Cicindela  limbata  albinssima) — ^The 
following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  April  21, 1994.  The  Coral 
Pink  Sand  Dimes  (CPSD)  tiger  beetle  is 
known  to  occur  only  at  CPSD,  about  7 
miles  west  of  Kanab,  Kane  County,  in 
south-central  Utah.  It  is  restricted 
mostly  to  a  small  part  of  the 
approximately  13-kilometer  (8-mile) 
long  dune  field,  situated  at  an-elevation 
of  about  1,820  meters  (6,000  feet).  The 
subspecies'  habitat  is  being  adversely 
impacted  by  ongoing  recreational  off- 
road  vehicle  (ORV)  use.  The  ORV 
activity  is  destroying  and  degrading  the 
species'  habitat,  especially  the  inter- 
dunal  swales  used  by  the  larval 
population.  Having  the  greatest 
abundance  of  suitable  prey  species,  the 
inter-dunal  swales  are  the  most 
biologically  productive  areas  in  the 
CPSD  ecosystem.  The  continued 
survival  of  the  species  depends  on  the 
preservation  of  the  species  and  its 
habitat  at  its  only  breeding  reproductive 
site  and  the  probable  need  to  establish 


Federal  Register /Vol.  66.  No.  210 /Tuesday,  October  30,  2001  /  Proposed  Rules 


54821 


or  reestablish  additional  reproductive 
subpopulations  in  other  suitable  habitat 
sites  within  CPSD.  The  species 
population  is  also  vulnerable  to 
overcollecting  by  professional  and 
hobby  tiger  beetle  collectors,  although 
quantification  of  this  threat  is  difficult 
without  continuous  monitoring  of  the 
species  population.  Based  on  imminent 
threats  of  a  low  to  moderate  magnitude, 
we  assigned  this  subspecies  a  listing 
priority  number  of  9. 

Flowering  plants 

Christ's  paintbrush  (Castilleja 
christii) — The  following  summary  is 
based  on  information  contained  in  our 
files,  including  information  from  the 
petition  received  on  January  2.  2001. 
Castilleja  christii  is  endemic  to 
subalpine  meadow  and  sagebrush 
habitats  in  the  upper  elevations  of  the 
Albion  Mountains,  Cassia  County, 
Idaho.  The  single  population  of  this 
species,  which  covers  only  81  hectares 
(ha)  (200  acres  (ac)),  is  restricted  to  the 
summit  of  Mount  Harrison.  The 
population  appears  to  be  stable, 
although  the  species  is  threatened  by  a 
variety  of  activities  including  frequent 
unauthorized  off-road  vehicle  use  that 
results  in  erosion  of  the  plant's  habitat 
and  mortality  of  individual  plants. 
Livestock  grazing  can  adversely  affect  C. 
christii  by  trampling  and/or  consuming 
plants,  which  results  in  reduced 
reproductive  success;  grazing  occurred 
in  the  area  where  C.  christii  exists 
during  1999,  but  not  in  2000.  In 
addition,  road  maintenance  activities 
and  trampling  by  hikers  potentially 
impact  this  species.  Because  the  threats 
are  of  a  low  to  moderate  magnitude  and 
non-imminent,  we  assigned  this  species 
a  listing  priority  number  of  11. 

San  Fernando  Valley  spineflower 
(Chorizanthe  panyi  femandina) — The 
following  summary  is  based  on 
information  contained  in  our  files, 
including  information  from  the  petition 
received  on  December  14, 1999. 
Chorizanthe  panyi  var.  femandina  was 
thought  to  be  extinct,  but  its  rediscovery 
was  disclosed  in  the  late  spring  of  1999. 
The  plant  currentiy  is  known  from  two 
disjunct  localities.  The  first  locality  is  in 
the  southeastern  portion  of  Ventura 
County,  on  a  site  approved  for 
development,  where  it  was  found  and 
identified  by  consultants  employed  by 
the  developer.  The  second  is  located  in 
southwestern  Los  Angeles  County  on  a 
site  with  approved  development  plans. 
As  currently  planned,  it  is  likely  that 
construction  of  proposed  development 
will  extirpate  the  first  population  in 
Ventura  County.  It  is  unclear  how  the 
development  in  Los  Angeles  will  affect 
that  population.  The  majority  of  the 


historical  collections  of  this  plant,  from 
the  greater  Los  Angeles  metropolitan 
area,  were  made  from  areas  where 
urban,  agricultural,  and  industrial 
development  have  replaced  native 
habitats.  During  the  last  few  decades, 
numerous  field  botanists  have  been 
unable  to  locate  the  species,  even  where 
historically  recorded,  largely  due  to  the 
alteration  and  loss  of  suitable  habitat. 
San  Fernando  Valley  spineflower  is  also 
threatened  by  invasive  nonnative  plants, 
including  grasses,  that  potentially 
fragment  suitable  habitat;  displace  it 
from  available  habitat;  compete  for  light, 
water,  and  nutrients;  and  reduce 
survival  and  establishment.  This  plant 
is  particularly  vulnerable  to  extinction 
due  to  its  two  isolated  populations. 
Species  with  few  populations  and 
disjunct  distributions  are  vulnerable  to 
naturally  occiuring,  random  events. 
Because  of  imminent  threats  of  a  high 
magnitude,  we  assigned  a  listing 
priority  number  of  3  to  this  plant. 

Slick  spot  peppergrass  (Lepidium 
papilliferum) — The  following  summary 
is  based  on  information  contained  in 
our  files,  including  information  from  the 
petition  received  on  April  9,  2001. 
Lepidium  papilliferum  is  an  annual  or 
biennial  that  occurs  in  sagebrush-steppe 
habitats  at  approximately  670  meters 
(m)  (2,200  feet  (ft))  to  1,615  m  (5,300  ft) 
elevation  in  southwestern  Idaho.  The 
total  amount  of  currentiy  occupied  L. 
papilliferum  habitat  is  less  than  31.8  ha 
(78.4  ac).  and  the  amount  of  high- 
quality  occupied  habitat  for  this  species 
is  less  than  1.3  ha  (3.3  ac).  The 
documented  extirpation  rate  for  this 
taxon  is  the  highest  known  of  any  Idaho 
rare  plant  species.  This  species  is 
threatened  by  a  variety  of  activities 
including  urbanization,  gravel  mining, 
irrigated  agricultiue,  habitat  degradation 
due  to  cattle  and  sheep  grazing,  fire  and 
fire  rehabilitation  activities,  and 
continued  invasion  of  habitat  by 
nonnative  plant  species.  Because  the 
majority  of  populations  are  extremely 
small  and  existing  habitat  is  fragmented 
by  agricultural  conversion,  fire,  grazing, 
roads,  and  urbanization,  local 
extirpation  is  a  threat  to  this  species. 
Based  on  immediate  threats  of  a  high 
magnitude,  we  assigned  this  species  a 
listing  priority  number  of  2. 

White  River  beardtongue  (Penstemon 
scariosus  albifluvis] — The  following 
summary  is  based  on  information 
contained  in  our  files,  including 
information  from  the  petition  received 
on  October  27, 1983.  The  White  River 
beardtongue  is  restricted  to  calcareous 
soils  derived  from  oil  shale  barrens  of 
the  Green  River  Formation  in  the  Uinta 
Basin  of  northeastern  Utah  and  adjacent 
Colorado.  Most  of  the  occupied  habitat 


of  the  White  River  beardtongue  is 
within  developed  and  expanding  oil 
and  gas  fields.  Several  wells  and  access 
roads  are  within  the  species'  occupied 
habitat.  The  location  of  the  species' 
habitat  exposes  it  to  destruction  from 
off-road  vehicle  use,  and  road,  pipeline, 
and  well-site  construction  in  connection 
with  oil  and  gas  development.  With 
such  a  small  population  and  limited 
occupied  habitat,  any  destruction, 
modification,  or  curtailment  of  the 
habitat  would  have  a  highly  negative 
impact  on  the  species.  Additionally,  the 
species  is  heavily  grazed  by  wildlife  and 
livestock  and  is  vulnerable  to  livestock 
trampling.  Currently,  no  Federal  or  State 
laws  specifically  protect  the  White  River 
beardtongue.  Based  on  non-imminent 
threats  of  a  high  magnitude,  we  assigned 
this  subspecies  a  listing  priority  niunber 
of  6. 

Tahoe  yellow  cress  (Rorippa 
subumbellata) — The  following  summary 
is  based  on  information  contained  in 
our  files,  including  information  from  the 
petition  received  on  December  27,  2000. 
Tahoe  yellow  cress  is  a  small,  perennial 
herb  known  only  from  the  shores  of 
Lake  Tahoe  in  C^ifomia  and  Nevada. 
Based  on  presence/absence  information, 
it  has  been  determined  that  the  Tahoe 
yellow  cress  has  been  extirpated  from 
10  of  52  historic  locations.  Tahoe  yellow 
cress  occurs  in  a  dynamic  environment 
affected  by  both  natural  processes  and 
human  activities.  Under  natural 
conditions,  Tahoe  yellow  cress  is 
apparently  tolerant  of  the  dynamic 
natiue  of  its  habitat  and  is  adapted  for 
survival  in  a  disturbance  regime. 
However,  due  to  the  combination  of 
unnatural  lake  level  fluctuation  due  to 
dam  operations  and  other  human 
activities,  habitat  conditions  are  no 
longer  considered  natural.  Heavy 
recreational  use  of  the  beaches  may 
result  in  the  direct  loss  of  individual 
plants  as  well  as  the  degradation  of 
habitat  through  compaction  and  mixing 
of  sandy  substrates.  Based  on  imminent 
threats  of  a  high  magnitude,  we  assigned 
this  species  a  listing  priority  number  of 
2. 

Petition  To  Reclassify  Species  Already 
Listed 

We  have  also  previously  made 
warranted  but  precluded  findings  on 
five  petitions  that  sought  to  reclassify  to 
endangered  status  species  already  listed 
as  threatened.  Because  these  species  are 
already  listed,  they  are  not  technically 
candidates  for  listing  and  are  not 
included  in  Table  1.  However,  this 
notice  also  constitutes  the  recycled 
petition  findings  for  these  species.  We 
find  that  reclassification  to  endangered 
status  is  currentiy  warranted  but 
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precluded  by  work  identified  above  (see 
Petition  of  a  Candidate  Species)  for  the: 

(1)  North  Cascades  ecosystem  grizzly 
bear  {Ursus  arctos  honibilis)  DPS 
(Region  6)  (see  64  FR  30453  for  a 
discussion  on  why  reclassification  is 
warranted); 

(2)  Cabinet-Yaak  grizzly  bear  DPS 
(Region  6)  (see  64  FR  26725  for  a 
discussion  on  why  reclassification  is 

(3)  Selkirk  grizzly  bear  DPS  (Region  6) 
(see  64  FR  26725  for  a  discussion  on 
why  reclassification  is  warranted); 

(4)  Spikedace  [Meda  fulgida)  (Region 
2)  (see  59  FR  35303  for  a  discussion  on 
why  reclassification  is  warranted);  and 

(5)  Loach  minnow  (Tiaroga  cobitis) 
(Region  2)  (see  59  FR  35303  for  a 
discussion  on  why  reclassification  is 
warranted). 

Pmgress  in  Revising  the  Lists 

As  described  in  section  4(b){3)(B)(iii) 
of  the  Act,  in  order  for  us  to  make  a 
warranted  but  precluded  finding  on  a 
petitioned  action,  we  must  be  making 
expeditious  progress  to  add  qualified 
species  to  the  Lists  and  to  remove  from 
the  Lists  species  for  which  the 
protections  of  the  Act  are  no  longer 
necessary.  This  notice  describes  our 
progress  in  revising  the  lists  during  the 
last  two  fiscal  years  since  our  October 
25, 1999  publication  of  the  last  CNOR. 
We  intend  to  publish  these  descriptions 
aimually. 

Our  progress  in  listing  and  delisting 
qualified  species  during  fiscal  years 
1999  and  2000  is  represented  by  the 
publication  in  the  Federal  Register  of 
final  listing  actions  for  52  species, 
proposed  listing  actions  for  33  species, 
final  delisting  actions  for  2  species,  and 
proposed  delisting  actions  for  3  species. 
In  addition,  we  proposed  critical  habitat 
for  1 74  listed  species,  and  finalized 
critical  habitat  for  21  listed  species. 
Given  the  Service's  limited  budget  for 
implementing  section  4,  these 
achievements  constitute  expeditious 
progress.  i 

Request  for  Information 

We  request  you  submit  any  further 
information  on  the  species  named  in 
this  notice  as  soon  as  possible  or 
whenever  it  becomes  available.  We  are 
particularly  interested  in  any 
information: 

(1)  Indicating  that  we  should  add  a 
s[>ecies  to  the  list  of  candidate  species; 


(2)  Indicating  that  we  should  remove 
a  species  from  candidate  status; 

(3)  Recommending  areas  that  we 
should  designate  as  critical  habitat  for  a 
species,  or  indicating  that  designation  of 
critical  habitat  would  not  be  prudent  for 
a  species; 

(4)  Documenting  threats  to  any  of  the 
included  species; 

(5)  Describing  the  immediacy  or 
magnitude  of  threats  facing  candidate 
species; 

(6)  Pointing  out  taxonomic  or 
nomenclature  changes  for  any  of  the 
species; 

(7)  Suggesting  appropriate  common 
names;  or 

(8)  Noting  any  mistakes,  such  as 
errors  in  the  indicated  historical  ranges. 
Submit  your  comments  regarding  a 
particular  species  to  the  Regional 
Director  of  the  Region  identified  as 
having  the  lead  responsibility  for  that 
species.  The  regional  addresses  follow: 
Region  1.  California,  Hawaii,  Idaho, 

Nevada,  Oregon,  Washington, 
American  Samoa,  Guam,  and 
Conunonwealth  of  the  Northern 
Mariana  Islands. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232^181  (503/ 
231-«158). 

Region  2.  Arizona,  New  Mexico, 
Oklahoma,  and  Texas. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  500  Gold  Avenue 
SW.,  Room  4012,  Albuquerque, 
New  Mexico  87102  (505/248-6920). 

Region  3.  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri, 
Ohio,  and  Wisconsin. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  One 
Federal  Drive,  Fort  Snelling, 
Minnesota  55111-^056  (612/713- 
5334). 

Region  4.  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (404/679-4156). 

Region  5.  Connecticut,  Delaware, 
District  of  Columbia,  Maine, 


Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  and  West 
Virginia. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  300  Westgate 
Center  Drive,  Hadley, 
Massachusetts  01035-9589  (413/ 
253-8615). 

Region  6.  Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  25486, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0486  (303/236- 
7400). 

Region  7.  Alaska. 
Regional  Director  (TE),  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503- 
6199  (907/786-3505). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
inspection.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  public  record,  which 
we  vnll  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  can  also 
withhold  hora.  the  public  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/ or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comments.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Sub|ect8  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Authority 

This  notice  of  review  is  published 
under  the  authority  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.). 

Dated:  October  17.  2001. 
Marshall  P.  Jones,  Jr., 

Acting  Director,  Fish  and  Wildlife  Service. 
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Table  1.  Candidate  Notice  of  Review  (Animal  and  Plant) 


Status 


Categofy 


Priority 


Lead 
Region 


Common  name 


Scientific  name 


Family 


Historic  range 


C 
C  .. 

c* 

c .. 

c. 

c 

c 

c  . 

PT 

C* 

C* 

C. 
RE 

c. 
c. 

c. 


PT 

3 

R1 

Bat,  Mariana  fruit 

Pteropus  mariannus 
mahannus. 

Pteropodktoe 

Western  Pacific  Ocean  U.S.A. 
(GU,  MP). 

C*  

3 

R1 

Bat,  sheatti-tailed  (American 
Samoa,  Aguijan  DPS). 

Emt)allonura 
semicaudata. 

Emballonuridae 

U.S.A.  (AS,  GU,  MP),  Caroline 
Islands 

C*  

3 

R1 

Fox,  island  (Santa  Cataiina, 
Santa  Cruz.  San  Miguel. 
Santa  Rosa  Islands). 

Urocyon  littoralis 
catalinae,  U.  1. 
santacruzae,  U.  1. 
littoralis.  and  U.  1. 
santarosae. 

Canidae 

U.S.A.  (California). 

• 

c* 

3 

R7 

Otter,  northern  sea  (/Aleutian  Is- 
lands DPS). 

Enhydra  lutris 
kenyoni. 

Mustelklae 

U.S.A.  southwest  AK). 

c 

6 

R1 

Pocket  Gopher,  Mazama  

Thomomys  mazama 

Geomyidae 

U.S.A.  (Washington). 

C*  ....: 

8 

R6 

Prairie  dog,  black-tailed  

Cynomys 
ludovidanus. 

Sduridae  

U.S.A.  (AZ,  CO,  KS.  MT,  NE. 
NM,  ND.  OK,  SD,  TX,  WY). 
Canada,  Mexico. 

PE 

3 

R1 

Shrew,  Buena  Vista  Lake  

Sorex  omatus 
relictus 

Soricidae  

USA  (CA) 

c 

6 

R1 

Squirrel.  Coachella  Valley 
round-tailed. 

Spermophilus 
tereticaudus 
chlorus. 

SorickJae  

U.S.A.  (CA). 

C*  

3 

R1 

Squirrel.  Southern  Idaho  ground 

Spermophilus 
brunneus 
endemicus. 

Sduridae  

U.S.A.  (ID). 

C*  

2 

R1 

Squirrel.  Washington  ground  .... 

Spermophilus 
Washington!. 

Sduridae  ..: 

U.S.A.  (WA.  OR). 

Birds 


R1 


R1 
R1 


R1 
R1 
R6 
R1 

R1 

R6 

R2 

R1 

R4 
R1 


Crake,  spotless 


Creeper,  Kauai  

Cuckoo,  yelk>w-billed  (Western 
cont.  U.S.  DPS). 

Dove,  friendly  ground 

Dove,  many-cotored  fruit 

Grouse.  Gunnison  sage  


Grouse,  western  sage  (Wash- 
ington DPS  =  Columbia 
basin). 

Homed  lark,  streaked 

Ptover,  mountain  

Prairie-chKken,  lesser 


Storm-petrel.  t>and-rumped  (Ha- 
waii DPS). 

Warbler,  elfin  woods  

White-eye,  Rota  bridled  


Porzana  tabuensis 


Oraomystis  bairdi 
Coccyzus 
americanus. 


GallicolumtM  stain .... 

Ptilirmpus  perousii 

perousii. 
Centrocertxis  rmni- 

mus. 
Centrocercus 

urophasianus 

phaios. 
Eremophila  alpestris 

sthgata. 
Charadrius  montanus 

Tympanuchus 
palHdidnctus. 
Oceanodroma  castro 

Dertdroica  angelae ... 
Zosterops  rotertsis  ... 


RcptllM 


R2 
R3 

R4 


Lizard,  sand  dune  lizard 

Snake,  eastem  Massasauga  .... 

Snake,  black  pine 


Scekjporus 

arenicolus. 
Sistrurus  catenatus 

catenatus.. 


Pituophis 


RaHklae  

Fringillklae 

Cudlidae  

Columbidae 

Columbidae 

Pttasianklae  

Phasianidae  

AlaudkJae  

Charadriklae 

Pttasianklae  

Hydrobatkiae 

EmberizkJae  

ZosteropkJae  

Iguanidae  

Viperidae  U.S.A. 
(lA.  IL  IN.  Ml, 
MO,  MN.  NY. 
OH,  PA,  Wl), 
Canada  (Ont). 

Colubndae 
melanoleucus 
sspkxlingi.. 


U.S.A.  (AS).  Figi.  Marquesas, 
Polynesia,  Philippines,  Aus- 
tralia, Sodety  Islands,  Tonga, 
Western  Samoa 

U.S.A.  (HI). 

U.S.A.  (AZ.  CA,  CO,  ID.  Ml. 
NM.  NV.  OR.  TX.  UT,  WA. 
WY) 

USA  (AS),  Fiji,  Tonga,  West- 
em  Samoa. 

USA.  (AS). 

U.S.A.  (AZ.  CO,  KS.  OK,  NM. 

UT) 
USA.  (WA). 


U.S.A.  (WA.  OR).  CanAda  (BC). 

U.S.A.  (western),  Canada,  Mex- 

kx>. 
U.S.A.  (CO.  KA,  NM.  OK.  TX). 


U.S.A  (HI). 

U.S.A.  (PR). 
USA.  (MP). 


U.S.A.  (TX.  NM). 


USA.  (AL.  LA,  MS). 
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C* 

C. 
C 


PE 

C. 
C. 
C* 


C. 
PT 

PT 


C. 

C 

C 
C 

C 

C 
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Table  1.  Candidate  Notice  of  Review  (Animal  and 

Plant)— Continued 

■ 

status 

Lead 
Region 

Common  name 

Scientific  name 

Family 

Historic  range 

Category 

Priority 

C*  

5 

R4 

Snake.  Louisiana  pine 

Pituophis  ruthveni  .... 

Colubridae 

U.S.A.  (LA.  TX). 

c* 

5 

R2 

Turtle,  Cagle's  map 

Graptemys  caglei 

Emydidae  

U.S.A.  (TX). 

C 

3 

R2 

Turtle,  Sonoyta  mud 

Kinostemon 
sonoriense 
longifemorale. 

Kinostemidae  .... 

U.S.A.  (AZ),  Mexico. 

Amphibians 

PT 

2 

R2 

Frog,  Chiricahua  leopard  

Rana  chiricahuensis 

Ranidae 

U.S.A.  (AZ,  NM),  Mexkx). 

C*  

3 

R1 

Frog,  Columbia  spotted  (Great 
Basin  DPS). 

Rana  luteiventris 

Ranidae 

U.S.A.  (ID,  NV.  OR). 

PE 

2 

R4 

.j 

Frog,  Mississippi  gopher  (wtier- 
ever  found  west  of  Mobile 
and  Tombigbee  Rivers  in  AL, 
MS,  and  LA. 

Rana  capita  sevosa 

Ranidae 

U.S.A.  (AL,  LA,  MS). 

PE 

N/A 

R1 

Frog,    mountain    yellow-legged 

Rana  muscosa 

RankJae 

U.S.A.  (CA,  NV)  including  San 

(southem  California  DPS). 

Diego.  Orange,  RiverskJe, 
San  Bernardino,  and  Los  An- 

geles Counties. 

C*  

3 

R1 

Frog,    Oregon    spotted    (West 
Coast  DPS). 

Rana  pretiosa 

Ranidae 

U.S.A  (CA.  OR,  WA).  Canada 
(BC). 

C 

6 

R4 

Hellbender,  Ozarit  

Cryptobranchus 
alleganiensis 
bishopi. 

Ambystoma 

Crytobranchidae 

U.S.A.  (AR.  MO). 

C*  

5 

R1 

Salamander  tiger  California  (en- 

Ambystomatidae 

U.S.A.  (CA). 

tire  except  where  listed). 

calif omiense. 

c 

2 
3 

R2 

Salamander,  Georgetown  

Toad,  boreau  (Southem  Rocky 

Eurycea  naufragia  .... 
Bufo  boreas  boreas 

Plethodontidae  .. 
Bufonidae  

U.S.A.  (TX). 

C*  

R6 

U.S.A.  (CO,  NM.  WY). 

Mountains  DPS). 

c 

5 

R4 

Waterdog,  black  warrior 

Nectums 
alabamensis. 

Proteidae 

U.S.A.  (AL). 

2 
5 
6 

N/A 

2 

5 
9 

3 

6 

N/A 


R1 
R2 

ne 

R4 

R4 

R4 
R4 

ne 

R2 
R1 

R1 


Chub,  Cowtiead  Lake  tui 


Chub,  Gila  

Darter.  Artcansas  

Darter,  Cumberiand  johnny 


Darter.  Vermiinn 


Darter,  yeNowcheeK 

Darter.  Peart 

Grayling,  Arctk:  (upper  Missouri 

River  DPS). 
Sucker,  Zuni  bluehead 

Trout,  coastal  cutthroat  (south- 
western W/V/Columbia  River 
DPS). 

Trout.  Dolly  Varden  


Gila  bicokx 

vaccaceps. 

Gila  intennedia 

Etheostoma  cragirH  .. 
Etheostoma  nigmm 

susanae. 
Etheostoma 

chermocki. 
Etheostoma  moorei .. 

Perana  aurora  

Thymallus  arcticus  ... 

Catostomus 

discobolus  yarrowi. 
Oncorhynctius  clarki 

darki. 

Salvelinus  malma 


CyprinkJae 

Cyprinidae 
Percidae  ... 
Perctdae  ... 


Percidae 


Percidae  

Percidae 

Salmonidae 


CatostomkJae 
SalmonkJae  ... 


SalnrKMiidae 


USA.  (CA). 

U.S.A.  (AZ,  NM),  Mexico. 
U.S.A.  (AR.  CO,  KS.  MO.  OK). 
U.S.A.  (KY.  TN). 

U.S.A.  (AL). 

U.S.A.  (AK). 
U.S.A.  (LA,  MS) 
U.S.A.  (MT.  WY) 

U.S.A.  (AZ,  NM) 

U.S.A.  (AK,  CA.  OR.  WA),  Can- 
ada. 

U.S.A.  (AK.  OR,  WA).  Canada. 
East  Asia. 


Giant* 


R4 

R4 

R2 
R4 

R4 

R4 

R4 


Clubshell,  Alabama 
ClubsheH.  painted  ... 


Homshell,  Texas  .. 
KkJneyshell,  fluted 


Mucket,  Neosho  

Peartshell.  Alabama  

Peartymussel.  slabside 


Pleurobema 

troshelianum. 
Pleurobema 

chattanoogaense. 
Popenaias  popei  .... 
Ptychot>ranchus 

subtentum. 
Lampsilis 

rafinesqueana. 
Margaritifera 

marrianae. 
Lexingtonia 

dolabelloides. 


UnionkJae 

Unionidae 

Unionidae 
Unionklae 


Unk>nidae 

Margaritiferidae 
Untonklae 


U.S.A.  (AL,  GA,  TN). 

U.S.A.  (AL.  GA,  TN). 

U.S.A.  (NM.  TX).  Mexico. 
U.S.A.  (AL,  KY.  TN.  VA. 

U.S.A.  (AR.  KS.  MO.  OK). 

U.S.A.  (AL). 

U.SA  (AL.  KY.  TN.  VA). 
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Status 

Lead 
Region 

Common  name 

Scientific  name 

Family 

Historic  range 

Category 

Priority 

C 

5 

R4 

Pigtoe.  Georgia  

Pleurobema 
hanleyanum. 

Unkmklae  

USA.  (AL.  GA.  TN). 

Snail* 

Afttrobia  culveri 

Oreohelix,  perpherica 

wasatchensis. 
Stagnicola 

bonnevittensis. 

Leptoxis  downei 

Ostodes  stngatus 

Tiyortia  adamantina 

Samoana  fragUs 

Partula  radiolala 

Partula  gi)ba 

Tryonia  kosleri 

Partuhna 

semicarirtata. 
Paitukna  vanaMis  .... 

PaitMa  langkxdi 

Assiminea  pecos 

Cochiopa  texana 

Eua  labrina 

Pytgulopsis 

Ohupatteraa. 

Tryoda  cifcumlriala 

PyrgtMopaia 
thonfiaon. 
Pyfgulofitia  Vtannats 
Pyrgulofiaia  rttornaon 

Tiyonia  chaatum 

Pyrff^opala 


C 
C 


C. 

C. 

C 

C. 

C 

C. 

C* 

C 

C, 

C. 

C* 

C. 

C. 

C 

<r 

0. 


c 
c. 
c 
c 

c. 


1 

R3 

9 

R6 

2 

R6 

5 

R4 

2 

R1 

2 

R2 

2 

R1 

2 

R1 

2 

R1 

2 

R2 

2 

R1 

2 

R1 

2 

R1 

2 

R2 

2 

R2 

2 

R1 

8 

R2 

11 

R2 

2 

R2 

5 

R2 

11 

R2 

2 

R2 

2 

R2 

2 

R2 

2 

R2 

5 

R1 

Cavesnail,  Tumbling  Creek 

MountainsnaH,  Ogden  Deseret 

Pondsnail,  BonneviHe 

RocksnaM,  Georgia 

Sisi 

SnaH,  Diamond  Y  Spring 

SnaH,  fragile  tree 

Snafl.  Guam  tree 

Snail,  Humped  tree 

SnaH,  Kosiar's  tryonia  

SnaM,  Lanai  tree 

SnaH,  Lanai  tree 

SnaN,  Langford's  tree 

Snal,  Pecos  

Snai,  Ptiantom  cave 

SnaH,  Tutuiia  tree 

Springsnafl,  Chupadeia 

Springsnai,  Gia 

SpringsnaH,  Gonzales 

Springsnai,  Huachuca 

Spnngsnafl,  Now  Mexico 

Springsnai,  Page «~ 

Springsnai,  Phantom 

Springsnai,  Three  Forks 

Tiaa  snai,  NewoornVs 


cumingi 


Hydrobiklae  ... 
Oreoheticidae 

Lymnaeidae  ... 

Pleuroceridae 

Potaridae 

Hydrobiidae  ... 

PaituMae  

PartuHdae 

PartuMae 

Hydrobiidae  ... 
Achatir>ellklae 

AchatineVidae 

PaituMae 

Assimineidae  . 
■ «   ■   .... 
riyaroONaae  ... 

Partuidae 

vfyOTOCMaas  ... 

iiyoTODKiao  ... 
rfyorODKIM  ... 

ifyoracMKiM  ... 

fiyaraoKjBB  ... 
iiyuiuunB  ... 

■   ■  *  t.    -r    M 

nyorooHOBB  ... 

■  ■   *-*-..  j_  - 
nyoraoKMB  ... 

Q 
B 

L-y 

N> 

N» 
N> 

Nj 

Lk 

Carabidao 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 
Carabidae 


U.S.A.  (MO). 
USA.  (UT). 

U.S.A.  (UT). 


USA. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
USA. 
USA 


(GA.  AL). 
(AS). 
(TX). 

(GU,  MP). 
(GU). 
(GU.  MP). 
(NM). 
(HI). 


USA.  (HI). 

U.SA  (MP). 

USA.  (NM.  TX).  Mexico. 

USA  (TX). 

USA  (AS). 

USA.  (NM). 

U.SA  (NM). 
USA  (TX). 


USA  (AZ). 

USA  (NM). 
USA  (AZ). 
USA  (TX). 
U.SA(NM). 

USA  (AZ). 
U.SA  (HI). 


C 

C  „ -^. 

C 

C 

C 

PE 

C 

C 

c 

C 

c 

c 

C 

C 

C 


5 

RS 

11 

ne 

2 
3 

R1 
R1 

2 

WA 

R1 
R2 

6 

R1 

5 

R4 

5 

R4 

S 

R4 

5 

R4 

5 

R4 

5 

R4 

5 

R4 

5 

R4 

HoWngar's  caws 


Bug,Wshiu 


BuHsriiy,  Marivia  wandering  ».. 
Bullsffly,    Sacramemo    Moun- 


□uaaniy,  vmuga  cnecNBiipai 

CaddMy,  Sequalchie  

w8ve  Deewe,  oouvor  ..••••••■•••■■.. 

Cave  beetle,  dflmi ».. 

Cave  beeMe.  eebox  

Cave  beetle  greater  Adams  .... 

Cave  beetle,  inquirer 

Cave  booMo.  lesser  Adanw 

Cave  beetle,  Louisville 


ZMzeMS  tfwmiaa 
Mysius  wakkjioola . 


doudcraM. 
Euphydrym 


Qlyphopejfcha 


Psaudanophttialmus 

majof. 
Psaudanophlhatmus 


Psaudanophlhatnius 

tiigidus. 
Paaudanophthalmus 


Pseudanophthaknus 

inguistof. 
PaeudanophlhakTHts 

cataryclos. 
PseudanophthakiHis 

tngk)dytes. 


USA  (VA). 

U.SA(MT). 

USA  (HI). 
USA  (GU.  MP). 

U.SA  (GU.  MP). 
U.SA(NM) 

USA  (OR.  WA) Canada (6CX 

U.S.A.  (TN). 

USA  (KY). 

USA  (KY). 

U.S.A.  (KY) 

USA  (KY) 

USA.  (TN) 

USA.  (KY) 

USA.  (KY) 
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^^1 

status 

Lead 
Region 

Common  name 

ScientifK  name 

Family 

Historic  range 

^1 

Category 

Priority 

^  ^^1 

'■ 

C 

C 

c 

c 

c 

5 
5 
9 

2 
2 

R4 
R4 
R1 

R1      ' 
R1 

Cave  beetle,  surprising  

Cave  beetle,  Tatum 

Damselfly,  blackline  Hawaiian  .. 

Damselfly,  crimscxi  Hawaiian  .... 

Damselfly,  flying  earwig  Hawai- 
ian. 
Damselfly,  o<»anic  Hawaiian  .... 

Damselfly,  orangeWack  Hawai- 
ian. 
Damselfly,  Pacific  Hawaiian 

Gall  fly,  Po'olanui  

Pseudanophthalmus 

inexpectatus. 
Pseudanophthalmus 

parvus. 
Megalagrion 

nigrohamatum 

nigrolineatum. 
Megalagrion 

leptodemus. 
Megalagrion  nesiotes 

Carabidae 

Carabidae 

Coenagrionidae 

Coenagrionidae 
Coenagrionidae 

U.S.A.  (KY). 
U.S.A.  (KY). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 

si 

c 

c 

c 

c 

c 

PE 

C 

C 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

PE 

C*  

C 

c* 

c 

c 

2 
8 
2 

5 

1 

2 
2 
2 
2 

2 

2 
2 
2 

2 
2 

2 

2 
2 

2 

3 

5 
9 

5 

3 

R1 

R1 

R1 

R1 
R1 

R1 
R1 
R1 
R1 

R1 

R1 
R1 
R1 

R1 
R1 

R1 

R1 
R1 

R1 

Megalagrion 

oceanicum. 
Megalagrion 

xanthomelas. 
Megalagrion 

pacificum. 

Phaeogramma  sp 

Tinostoma 

smaragditis. 

Drosophila  aglaia  

Drosophila  attigua  .... 
Drosophila  Digressa 
Drosophila 

heteroneura. 
Drosophila 

montgomeryi.  . 

Drosophila  mulli  

Drosophila  musaphila 
Drosophila 

neodavisetae. 

Drosophila  obatai 

Drosophila 

substenoptera. 
Drosophila 

tarphytrichia. 
Drosophila  hemipeza 
Drosophila 

ochrobasis. 
Drosophila  differens 
Pseudocopaeodes 

eunus  obscunjs. 

Polites  mardon 

Cindelidae  limbata 

albinssima. 
Cicindela 

highlandensis. 
Cicindela  nevadica 

lincolniana. 

Coenagrionidae 

Coenagrionidae 

Coenagrionidae 

Tephritidae  

Sphingidae  

Drosophilidae  .... 
DrosophilkJae  .... 
Drosophilklae  .... 
Drosophilidae  .... 

Drosophilidae  .... 

Drosophilidae  .... 
Drosophilidae  .... 
Drosophilidae  .... 

Drosophilklae  .... 
Drosophilklae  .... 

Drosophilklae  .... 

Drosophilidae  .... 
Drosophilklae  .... 

Drosophilklae  .... 
Hesperiidae 

Hesperiidae  

Ctoindela  

CKindelklae 

CKindelidae 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 

USA.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (CA,  NV). 

U.S.A.  (CA,  OR,  WA). 
U.S.A.  (UT). 

U.S.A.  (FL). 

U.S.A.  (NE). 

,1 

Moth,  fabulous  green  sphinx 

Pomace  fly,  [unnamed]  

Pomace  fiv  funnamedl    

^^H 

Pomace  fly,  [unnamed]  

m 

Pomace  fly,  [unnamed]  

Pomace  fly,  (unnamed]  

Pomace  fly,  [unnamed]  

^^H 

Poma<»  fly,  [unnamed]  

H 

Pomace  fly,  [unnamed]  

Poma(»  fly,  [unnameci]  

1 

Pomace  fly,  [unnamed]  

Ponr«ce  fly,  [unnamed]  

Pomace  fly,  [unnamed]  

^1 

Pomace  fly,  [unnamed]  

Pomace  Itv,  funnamedl  

ol 

R1 

R1 
R6 

R4 

R6 

Skipper,  Carson  wandering 

Skipper,  Mardon 

Tiger  beetle.  Coral  Pink  sand 

dunes. 
Tiger  beetle,  highlands 

Tiger  beetle.  Salt  Creek 

.^1 

^M 

t 

krachnkto 

^M 

c 

2 

R2 

Cicurina  wartonia 

DKtynklae  

USA.  (TX). 

^M 

Ci 

iistaceans 

111 

c 

c 

c 

c 

c 

c 

c 

11 

2 
2 

2 

2 
2 
2 

R4 

R1 
R1 

t 
R1 

R1 
R1 
R1 

Crayfish,    Camp    Shelby    bur- 
rowing. 
Shrimp,  arx^ialine  pcx)! 

Fallicambarus 

gordoni. 
Metabetaeus  lohena 
Antecaridina  lauensis 

Calliasmata  pholidota 

Palaemonella  bumsi 
Procaris  hawaiana  ... 
Vetericaris 
chaceorum. 

Cambaridae 

Alpheklae  

Atyklae  

Alpheidae  

Palaenrronklae  ... 

Procaridklae 

Procaridae 

U.S.A.  (MS). 

U.S.A.  (HI). 

U.S.A.  (HI).  Mozambkiue, 

Arabia,  Japan. 
U.S.A.  (HI),  Funafuti  Atol, 

Arabia,     Sinai     Penn 

Tuvalu. 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 

^^H 

Shrimp,  arKftialine  pool 

Saudi 

H 

Shrimp,  anchialine  pool 

Saudi 

H 

Shrimp,  anchialine  p<X)l 

insula, 

^^1 

Shrimp,  anchialine  fxx^ 

^^1 

Shrimp,  anchialine  p(x>l 

^^1 
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TABLE  1 .  Candidate  Notice  of  Review  (Animal  and  Plant)— Continued 


Status 

Lead 
Regkm 

Common  name 

Scientifk:  name 

1 

Family 

Historic  range 

Category 

Priority 

C 

5 

R4 

Shrimp,  trogk>bitk:  groundwater 

Typhlatya  monae  

Atyklae 

USA    (PR).  Barbuda,  Domini- 
can Republic. 

PE 

C. 

C. 


C 
C 
C 

C 
C 
C 


C 

c 

c 
c 


c 
c 


c. 

PE 
C. 


C* 
C  . 

c. 

c . 
c. 
c. 
c. 
c. 


c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Flowering  Plants 


11 

N/A 
11 
11 


2 
5 
8 

11 

6 

6 


R1 

R1 
R4 
R4 

R1 

R1 
R4 
R6 

R6 
R1 
R1 

R1 

R1 
R1 

R4 
R1 

R1 

R4 
R4 

R1 

R1 
R4 
R6 

R1 

R4 

R4 


R4 

R1 

R1 

R1 

R1 

R1 

R4 
R4 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 


Sand-vert>ena,  Ramshaw  Mead- 
ows. 

Ambrosia,  San  Diego 

Rockcress,  Georgia 

Sitverbrush,  Bl<xlgett's  

Wormwood,  Northern  


Painiu  

Aster,  Georgia  

Milk-vetch,  horseshoe 


Milk-vetch,  Sleeping  Ute 

Ko'oko'olau 

Ko'oko'olau 


Ko'oko'olau 

Ko'oko'olau 
Ko'oko'olau 


Brickell-bush,  FkMida  ... 
Reedgrass,  [unnamed] 

Reedgrass,  [unnamed] 


No  common  name 
No  common  name 


Awikiwiki 


Awikiwiki  

Sedge,  golden  

Paintbrush.  Aquarius 


Paintbrush,  Christ's  

Pea,  Big  Pine  partridge 
Sarxlmat,  pineland  


Abronia  alpina 


Spurge,  wedge 

Akoko  

Akoko  


Akoko 


Papala 


Spineflower.  San  Fernando  Val- 
ley. 

Thoroughwort,  Cape  Sable 

No  c(xnnK>n  name 

Haha 

Haha 

Haha 

Haha 

Haha 

Haha 

Haha 

Haha 

Haiwale 


Ambrosia  pumila  

Arabis  georgiana 

Argythamnia 

blodgettii. 
Artemisia  campestris 

wormskioldii. 
Astelia  waialealae  .... 

Aster  georgianus 

Astragalus 

equisolensis. 
Astragalus  tortipes  ... 
Bidens  amplectens . . 
Bkiens  campytotheca 

pentamera. 
Bidens  campyk>tf>eca 

waihoiensis. 

Bkiens  conjuncta 

Bkiens  mk:rantt)a 

ctenophylla. 

Brickellia  mosieri 

Calan\agrostis 

expansa. 
Calamagrostis 

hillebrandii. 
Calliandra  kxoensis 
Calyptrantties 

estremerae. 
Caryavalia 

napaliensis. 
Canavalia  put>escens 

Carex  lutea 

Castilleja  aquariensis 

Castilleja  christii 


Nyctaginaceae 

Asteraceae  

Brassk:aceae  ... 
Euphort)iaceae 


Asteraceae 

Liliac^ae  .... 
Asteraceae 
Fabaceae  .. 


Fabaceae  .. 

Asteraceae 

Asteraceae 

Asteraceae 

Asteraceae 
Asteraceae 

Asteraceae 
Poaceae  .... 


Poaceae 


Mimosaceae 
Myrtaceae  ... 


Fabaceae 


Chamaecrista  lineata 

keyensis. 
Chamaesyce 

deltokiea 

pinetorum. 
Chamaesyce 

deltokiea  serpyllum. 
Chamaesyce 

eleanoriae. 
Chamaesyce  remyi 

kauaiensis. 
Chamaesyce  remyi 

remyi. 
Charpentiera 

densiftora. 
Chorizanthe  parryi 

femandina. 
Chromolaena  frustata 

Cordia  mpicola 

Cyanea  aspienifolia  .. 

Cyanea  calydrta 

Cyanea  eleeleensis .. 
Cyanea  kuhihewa  .... 
Cyanea  kunthiana  .... 
Cyanea  lancedata  ... 

Cyanea  obtusa 

Cyanea  tritomantha  .. 
Cyrtandra  filipes 


Fattaceae  

Cyperaceae 

Scrophulariacea- 

e. 
Scrophulariacea- 

e. 
Fabaceae  


Euphorbiaceae  . 

Euphortxaceae  . 
Euphort>iaceae  . 
Euphort>(aceae  . 
Euphorbiaceae  . 
Amarantfiaceae 
Polygonaceae  .. 


Asteraceae  

Boraginaceae  .... 

Campanulaceae 

Campanulaceae 

Campanulaceae 

Campanulaceae 

Campanulaceae 

Campanulaceae 

Campanulaceae 

Campanulaceae 

Gesneriaceae  .... 


U.S.A.  (CA). 

U.S.A.  (CA),  Mexk». 
U.S.A.  (AL.  GA). 
U.S.A.  (FL). 

U.S.A.  (OR,  WA). 

U.S.A.  (HI). 

U.S.A.  (AL.  FL.  GA.  NC.  SC). 

U.S.A.  (UT). 

USA.  (CO). 
U.S.A.  (HI). 
U.S.A.  (HI). 

USA.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (FL). 
U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (PR). 
U.S.A.  (PR). 

U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (NC). 
U.S.A.  (UT). 

U.S.A.  (ID). 

U.S.A.  (FL). 

U.S.A.  (FL). 


U.S.A.  (FL). 

U.S.A.  (HI). 

U.S.A.  (HI). 

USA.  (HI). 

U.S.A.  (HI). 

U.S.A.  (CA). 

U.S.A.  (FL) 

U.S.A.  (PR),  Anegada. 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
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Table  1.  Candidate  Notice  of  Review  (Animal  and  Plant)— Continued 


Status 


Category       Priority 


Lead 
Region 


Common  name 


Scientific  nanr)e 


Family 


Historic  range 


C. 
C. 
C. 
C 
C  .. 

C. 
C. 

C. 

C  .. 
C. 

C.. 
C 
C. 
C  .. 
C. 
C 
C. 
C. 
C. 
C 
C 
C. 
PE 
C  .. 
C. 

C. 
C. 

C 

C. 

c. 
c. 
c. 
c . 
c 

c ., 

c* 
c, 
c .. 

PE 

C  .. 

c. 

PE 
C 

C  . 

C. 
C. 
C. 
C. 
C. 

c. 
c. 
c. 
c. 

PE 


11 
5 
5 
5 
5 

11 
5 
5 
8 
2 

11 

5 

N/A 

5 

5 

5 
6 


R1 
R1 
R1 
R1 
R4 


R4 

R1 

R1 

R1 
R2 


R1 
R2 
R1 
R1 
R1 
R2 
R1 
R1 
R1 
R1 
R6 
R4 
R1 
R1 
R4 

R4 

R1 

R1 
R1 
R1 
R1 
R1 
R4 

R2 

R1 
R4 
R1 

R1 

R4 
R4 
R1 
R1 

R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 
R1 
RS 

R1 


Haiiwale 

Haiiwale 

Haiiwale 

Haiiwale 

Prairie-clover,  Florida 

Crabgrass,  Florida  pineland 

Na'ena'e  

Na'ena'e  

Na'ena'e  

Cacuts,  acuna  

Daisy,  basalt 

Fleabane,  Lemmon  

Desert-txickwtieat,  Umtanum  .... 

Buckwtieat,  Red  Mountain  

No  common  name 

Fescue,  Guadalupe 

Nanu 

Nohoanu  

Nohoanu  

Nohoanu  

Alice-flower,  wKXideriand  

No  common  name 

Stickseed,  showy  

Kampuaaa  

Sunflower,  whorled 

Rose-mallow,  Neches  River 

Indigo,  Florida  

he  

Hukimoa 

Kamakahala  

Kamakahala  

No  common  name 

No  common  name 

Gladecress,  [unnamed]  

Gladecress,  Texas  golden  

Peppergrass,  Slick  spot  

Bladderpod,  Short's 

Bladderpod,  White  Bluffs  

Meadowfoam,       large-flowered 
wody. 

Flax,  sand 

Rax,  Carter's  small-flowered  .... 

Lomatium  Cook's  

Makanoe  lehua 

Aiani  

Alar)i  

Alani  

Alani  

Alani  

Alani  

Kotea  

Kolea 

Kolea  

Asphodel,  bog  

No  common  name 


Cyrtandra  kaulantha 
Cyrtandra  oenobaiba 
Cyrtandra  oxybapha 

Cyrtandra  sessilis 

Dalea 

carV^agenensis 

floridaria. 
Digitaria  paudflora  ... 
Dubautia  Imbricata 

imbricata. 
Dubautia  piantaginea 

rnagnifolia. 
Dubautia  waialeaiae 
Echirxxnastus 

erectocentrus 

acunepsis. 
Erigeron  basalticus  .. 
Erigeron  lemrrfonii  .... 
Eriogonum  codium  ... 
Ehogonum  kelloggii .. 
Festuca  hawaiiensis 

Festuca  ligulata 

Gardenia  remyi  

Geranium  hanaense 
Geranium  hillebrandii 
Geranium  kauaiense 

Gilia  caespitosa 

Gonocalyx  concotor 

Hackelia  venusta 

Hedyotis  fluvia^is  .... 
Helianthus 

vertidllatus. 
Hibiscus  dasycalyx ... 
Indigofera  mucronata 

keyensis. 
Joinvillea  ascendens 

ssp.  ascendens. 
Korthalsella  degeneri 

Labordia  helleri 

Labordia  pumila  

Lagenifera  end  

Lagenifera  helenae  .. 
Leavenworthia 

crassa. 
Leavenworthia 

texana. 
Lepidium  papilliferum 
Lesquerella  gtobosa 
Lesquerella 

tuplashensis. 
Limnanthes  fkxxosa 

grandiflora. 

Linum  arenicola 

Unum  carteri  carteri 

Lomatium  cookii 

Lysimachia 

daphnoides. 
MelKope 

christophersenii. 
Melkxpe  degeneri .... 

MelKope  hiiakae 

MelKope  makahae  ... 
MelKope  pankxilata 
Melkx)pe  puberula .... 

Myrsine  fosbergii 

Myrsine  mezii 

Myrsine  vacdniokies 
Narthedum 

americanum. 
Nesogenes  rofensis 


Gesneriaceae 
Gesneriaceae 
Gesneriaceae 
Gesneriaceae 
Fabaceae  


Poaceae  .... 
Asteraceae 

Asteraceae 

Asteraceae 
Cactaceae  . 


Asteraceae 

Asteraceae 

Polygonaceae  . 
Pdygoruiceae  . 

Poaceae  

Poaceae  

Rubiaceae 

Geraniaceae  .... 
Geraniaceae  .... 
Geraniaceae  .... 
Polemoniaceae 

Ericaceae  

Boraginaceae  .. 

Rubiaceae 

Asteraceae 


Malvaceae 
Fabaceae  . 


Joinvilleaceae 


Viscaceae 

Loganiaceae  . 
Loganiaceae  . 
Asteraceae  ... 
Asteraceae  ... 
BrassKaceae 


Brassk»ceae  ... 

Brassicaceae  ... 
Brassicaceae  ... 
Brassicaceae  ... 

Limnanthaceae 

Linaceae 

Linaceae 

Apiaceae 

Primulaceae  .... 


Rutaceae 


Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Myrsinaceae 
Myrsinaceae 
Myrsinaceae 
Liliaceae 


Verbenaceae 


U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (FL). 


U.S.A.  (FL). 
U.S.A.  (HI). 

U.S.A.  (HI). 


U.S.A.  (HI). 

U.S.A.  (AZ).  Mexk». 


U.S.A. 
USA. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 
U.S.A. 


(WA). 

(AZ). 

(WA). 

(CA). 

(HI). 

(TX),  Mexico. 

(HI). 

(HI). 

(HI). 

(HI). 

(UT). 

(PR). 

(WA). 

(HI). 

(AL.  GA,  TN). 


U.S.A.  (TX). 
U.S.A.  (FL). 

U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 
USA.  (HI). 
U.S.A.  (HI). 
U.S.A.  (AL). 

USA  (TX). 

U.S.A.  (ID). 

U.S.A.  (IN.  KY,  TN). 

U.S.A.  (WA). 

U.S.A.  (OR). 

U.S.A.  (FL). 
USA.  (FL). 
U.S.A.  (OR). 
U.S.A.  (HI). 

U.S.A.  (HI). 

USA.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI).     ' 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (DE,  NJ,  NC,  NY.  SC). 

U.S.A.  (MP). 
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Table  1.  Candidate  Notice  of  Review  (Animal  and  Plant)— Continued 


Status 


Category 


Priority 


Lead 
Regkxi 


Common  name 


Sdentifk:  name 


Family 


Historic  range 


C. 
C. 
PE 

C. 
C. 
C. 


C  . 

C. 

C* 

C. 

C  . 
C. 


C. 
C. 

C. 

C. 

C  .. 

C. 

C. 

C. 

C 

PE 

C. 

C. 


C. 

C  . 

C. 
C 

C. 

C. 

C 

C. 
0. 

c. 

0. 

c. 
c. 

c. 
c. 

c. 

PE 


2 
5 
2 

5 

11 

6 


5 

5 

6 

2 

11 
2 


R1 

R1 
R4 
R1 

R5 
R2 
R2 


R6 

R6 

R6 

R1 

R6 
R1 

R1 

R1 
R1 

R4 

R1 

R1 

R1 
R1 
R1 
R1 
R1 
R1 
R1 


R1 

R1 

R1 
R1 

R1 

R1 

R1 

R1 
R1 
R1 
R1 
R1 
R1 

R1 
R1 

R1 
R1 


'Aiea  

Hotel  

Cactus.  Ftorida  semaphore 
No  common  name 

Pank:  grass,  Hirsts'  

Whittow-wort,  bushy  

Cactus,  FKkeisen  plains  ... 

Beardtongue,  Parachute  ... 

Beardtongue,  Graham 

Beardtongue,  White  River  . 

^Ala  'ala  wai  nui  

Phacelia,  DeBeque  

No  comnxxi  name 

No  common  name 

No  common  name 

Ho'awa  

Orchid,  while  fringetess 

No  common  name 

No  common  name 

No  common  name 

Pik)  kea  lau  li'i 

Hala  pepe 

Hala  pepe 

Polygonum,  Scotts  Valley  . 

Lo'u(u,(=Na'ena'e) 

•Ena'ena  


Kopiko  

Kopiko  

Kopiko  

Kaukj  

Makou 

Makou 

Cress.  Tahoe  yelow  ...... 

No  common  name 

Ma'ofoli 

No  common  name 

Slonecrop,  Red  Mountain 

'AfHjnu  

Checkeitkxm,  Parish's  . 

Popoio 

No  common  name 

No  common  name 

No  common  name 


Nothocestrum 

latifolium. 
Ochrosia  tialeakalae 
Opuntia  corallkx>la  ... 
Osmoxykyn 

mariannense. 

PanKum  hirsti 

Paronychia  congesta 
Pedkxactus 

peeblesianus 

fKkeiseniae. 
Penstemon  debilis .... 

Penstemon  grahamii 

Penstemon  scarktsus 

albHluvis. 
Peperomia 

subpeMata. 
Phaoelia  submutKa  .. 
Phyltostegia 

bradeata. 
PhyHostegia  ftori- 

bunda. 
Phyltostegia  hispida 
Pittosporum 

napaliertse. 
Platanthera 

irrtegrUabia. 
Platydesma  oomuta 

ssp.  oomuta. 
Platydesma  comuta 

ssp.  decurrens.. 
Platydesma  remyi  .... 
Ptatydesma  rostrata 
Pleomele  femakfi  .... 

Pleomele  toibesii 

Polygonum  NckmanH 

Pritchardia  hardyi 

Pseudognaphaiium 

(Formerly 

GnaphaMum) 

sand¥inc»nsium 

Psychotria 

grandUkxa. 
Psychotria  hexandra 

oahuertsis. 

Psychotria  hobdyi 

Ptaralyjda 

mactocatpa. 
Ranunculus 

hawalensis. 
Ranunculus 

mauiensis. 
Rorippa 

sut)umt>ellata. 
Schiedea  attertuata  .. 
Schiedea  pubesoens 
Schiedea  saKcaria  .... 
Sedum  ea^woodiae 
Skyos  macrophylh/s 
SMWcMMctoruvw 

ssjp.  parishH. 

Sotanum  nelsonH 

Slertogyrte 

CrBrrlvSMBv. 

Slenogyne  kaaHae  ... 
Tabemaemofttana 
rotensis. 


Soianaceae 

Apocynaceae  .... 

Cactaceae  

Araliaceae  

Poaceae  

Caryophyiiaceae 
Cactaceae 


Scrophulariacea- 

e. 
Scrophutariacea- 

e. 
Scrophulariacea- 

e. 
Piperaceae 

Hydrophyllaceae 
Lamiaceae 

Lamiaceae 

Lamiaceae 

Pittosporaceae  .. 

Orchklaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Rutaceae 

Agavaceae  

Agavaceae  

Potygonaceae  .. 

Asteraceae 

Asteraceae 


Rubiaceae 

Rubiaceae 

Rubiaceae 

Apocyrtaceae  ... 

Ranunculaceae 

Rarajnculaceae 

Brasswacaae  .... 


Caryophyiiaceae 
Caryophyiiaceae 
CaryophyNaceae 
Crassuiaceae  ... 
Cucurbitaceae  .. 
Malvaceae 

Soianaceae 

Lamiaceae 

Lamiaceae 

Apocynaceae  ... 


USA  (HI). 

USA  (HI). 
U.S.A.  (FL). 
U.S.A.  (MP). 

U.S.A.  (DE,  GA,  NC,  NJ) 
U.S.A.  (TX). 
U.S.A.  (AZ). 


U.S.A.  (CO). 

USA.  (CO,  UT). 

U.S.A.  (CO,  UT) 

USA.  (HI). 

USA.  (CO). 
U.S.A.  (HI). 

U.S.A.  (HI) 

U.S.A.  (HI). 
U.S.A.  (HI). 

USA.  (AL,  GA.  KY,  MS.  NC, 

SC.  TN.  VA). 
U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
USA.  (HI). 
USA.  (HI). 
U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (HI). 


U.S.A.  (HI). 

USA  (HI). 

USA  (HI). 
USA.  (HI). 

USA  (HI). 

USA.  (HI). 

U.S.A.  (CA,  NV). 

U.S.A.  (HI). 
USA  (HI). 
U.S.A.  (HI). 
U.S.A.  (CA). 
USA.  (HI). 
U.S.A.  (CA). 

U.S.A.  (HI). 
USA.  (HI). 

U.S.A.  (HI). 
U.S.A.  (GU.  MP). 
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Table  1.  Candidate  Notice  of  Review  (Animal  and  Plant) — Continued 


status 

Lead 
Region 

Common  name 

Scientific  name 

Family 

Historic  range 

Category 

Priority 

F»T 

C 

1 
2 

R6 
R1 

Yellowhead,  desert 

A'e  

Yermo 

xanthocephalus. 
Zanthoxylum 

oahuense. 

Asteraceae 

Rutaceae 

U.S.A.  (WY). 
U.S.A.  (HI). 

Ferns  and  Allies 


C 

C 

C 

C 
C 
C 


11 
6 
6 

2 

2 
2 


R1 

R1 

R1 

R1 
R1 
R1 

R1 


Moonwort,  slender 

No  common  name 

No  common  name 

No  common  name 
No  common  name 
No  common  name 

Wawae'iole 


Botrychium  lineare  ... 

Cydosorus  boydiae 

boydiae. 
Cydosorus  boydiae 

kJpahuluensis. 
Doryopteris  takeuchii 
Dryopteris  tenebmsa 
Microlepia  mauiensis 

Phlegmariurus 
stemmermanniae. 


Ophioglossaceae 

Thelypteridaceae 

Thelypteridaceae 

Dryopteridaceae 
Dryopteridaceae 
Dennstaedtiace- 

ae. 
Lycopodiaceae  .. 


U.S.A.  (CA,  CO.  ID,  MT,  OR, 

WA),  Canada. 
U.S.A.  (HI). 

U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (HI). 


Table  2.— Former  Candidate  and  Former  Proposed  Animals  and  Plants 

Status 

Common  name 

Scientific  name 

Family 

Code 

Exp). 

Lead 
region 

Historic  range 

Mammals 


Re 

T 

E 
E 

T 
E 


R6 
R6 

R1 
R1 

R1 
R1 


Fox,  swift  (U.S.  population) 


Lynx,  Canada 


Rabbit,  riparian  brush 
Sfieep,  bigfiom 


Squirrel,  nortfiem  Idafio  ground 
Woodrat,  riparian 


Vulpes  vetox . 


Lynx  canadensis 


Sylvilagus  bachmani 

riparius. 
Ovis  canadensis 

califomiana. 

Spenrmphilus 

bnjnneus  bmnneus. 
Neotoma  fuscipes 

riparia. 


Canldae 


Felidae 


Leporidae 
Bovidae  ... 


Scturidae 
Muridae  .. 


U.S.A.  (CO,  lA,  KS,  MN,  MT, 
ND,  NE,  NM,  OK,  SD,  TX, 
WY),  Canada. 

U.S.A.  (AK,  CO,  ID,  ME,  Ml, 
MN,  MT,  ND,  NH,  NY,  OR, 
PA,  UT,  VT,  WA,  Wl,  WY), 
Canada,  circumboreal. 

U.S.A.  (CA). 

U.S.A.  (Western  conterminous 
states),  Canada  (south- 
western). 

U.S.A.  (ID). 

U.S.A.  (CA). 


Birds 


R7 


R1 


Albatross,  sfwrt-tailed 


Elepaio,  Oahu 


Phoebastria  albatms     Diomedeidae 


Chasiempis 
sandwichensis 
ibidus. 


Musicapidae 


North  Pacific  Ocean  and  Bering 
Sea,  Canada,  China,  Japan, 
Mexico,  Russia,  Taiwan, 
U.S.A.  (AK,  CA,  HI,  OR,  WA). 

U.S.A.  (HI). 


Amphibians 


R1 


SalamarKler,     California     tiger 
(Santa  Bart)ara  population). 


Ambystoma 
califomiense. 


Ambystomatidae 


U.S.A.  (CA). 


Fishes 


Re 
Re 

T 


R6 


R6 


Chub,  sicklefin 


Chub,  sturgeon 


R2  I  Minnow,  Devils  River  Dionda  diaboH 


Macrhybopsis  meeki 


Macrtiybopsis  gelida 


Cyprinidae 


Cyprinidae 


Cyprinidae 


U.S.A.  (AR,  lA,  IL,  KS,  KY,  LA, 

MO.  MS,  MT,  NE,  ND,  SD, 

TN). 
U.S.A.  (AR,  lA,  IL,  KY,  KS,  LA, 

MO,  MS,  MT.  NE,  ND,  SD. 

TN.  WY). 
U.S.A.  (TX).  Mexico. 
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Table  2.— Former  Candidate  and  Former  Proposed  Animals  and  Plants— Continued 


status 

Common  name 

Scientific  name 

Family 

Code 

Expl. 

Lead 
region 

Historic  range 

Rp 

E 
E 
T 
T 
Re 

A 

L 
L 
L 
L 
A 

R2 
R5 
R4 
R1 
R1 
R1 

Pupfish.  Pecos 

Salmon.  Atlantic  (Gulf  of  Maine 

population). 
Sturgeon.  Alabama  

Sucker,  Santa  Ana 

Trout,  bull 

Trout.  McCloud  R  redband  

Cypnnodon  . 
pecosensis. 
Salmosalar 

Scaphirhynchus 

suttkusi. 
Catostomus 

santaanae. 
Salvelinus 

confluentus. 
Oncorttynchus 

mykissssp. 

Cypnnodontdae 

Salmonidae  

Acipenseridae  ... 

Catostotdae 

Salmontdae  

Saimonidae  

U.S.A.  (NM,  TX). 

U.S.A.,     Canada.     Greenland. 

western  Europe. 
U.S.A.  (AL.  MS). 

U.SA.  (CA). 

U.S.A.    (Pacific   NW).    Canada 

(NW  Territories). 
USA.  (CA). 

Ctams 


R3 


Mussel,  scaieshell 


Leplodea  leptodon 


Unionidae 

Vtviparidae  

Hydrobiidae  

Lymnaeidae 

Helmtntftoglyptid- 

a. 

Lycaenidae 

Carabtdae 

Carabidae 

Pselaphidae  

Sphingidae  

CidndeNdae 

Pfiaiangodidae  .. 

Leptonetidae  

Lycosidae 

Dictynidae  

Dictynidae  

Dictynidae  

Dictynidae  

TaNtridae  

LJIiaceae 

Brassicaceae 

Fabaceae  

Fabaceae  

Fabaceae  

Fabaceae  

Liliaceae 


U.S.A.  (AL,  AR,  IL,  IN,  lA.  KY. 
MN,  MO.  OH.  OK.  SD.  TN. 
Wl). 


E 
E 
T 
Re 


R4 
R4 
R1 
R2 


Campeloma.  slender 

SnaH.  armored 

SnaH.  Newcomb's 

Talussnail.  Wet  Canyon 


Campeloma  decampi 
Pyrgulopsis  pachyta 

Erinna  newcombi 

SonoreKa 
macmphaMus. 


U.S.A.  (AL). 
U.S.A.  (AL). 
U.S.A.  (HI). 
U.S.A.  (AZ). 


E 
E 
E 
E 
E 


R1 

R2 
R2 
R2 
R1 
R1 


Butterfly.  Fender's  blue 


Ground  beetle,  [unnamed] 
Ground  beetle,  [unnamed] 

Mold  beetle.  Helotes  

Moth.  Blackburn's  sphinx  .. 
Ttger  beetle,  Ohkxie  


Icarida  icahoides 

fenderi. 
Rhadine  mfemalis  ... 

Rbadine  exilis 

Batrisodes  venyrvi ... 
Manduca  blackbumi 
Cidndela  ohkxte  


USA.  (OR). 

USA.  (TX). 
U.S.A.  (TX). 
U.S.A.  (TX). 
U.S.A.  (HI). 
U.S.A.  (CA). 


Arachnids 


E 
E 
E 

e' 

E 
E 
E 


R2 

R2 

R1 

R2 
R2 
R2 
R2 


Harvestman,      Rot>ber     Baron 

Cave. 
Spkler,     Govemment    Canyon 

cave. 
Spider.  Kauai  cave  wolf  or  pe'e 

pe'e  maka  'oie. 

Spider.  Madia's  cave 

Spider.  Robber  Baron  cave  

Spkier.  Vesper  cave 

Spkler.  [unnamed] 


TexeUa 

ookendolphen. 
Neoleptoneta 

microps. 
Adelocosa  anops 


Cicurina  madta  ... 
Cicurina  baronia  . 
Cicurina  vespera 
Cicurina  venH 


U.S.A.  (TX). 

USA  (TX). 

U.S.A.  (HI). 

USA.  (TX). 
U.S.A.  (TX) 
U.S.A.  (TX). 
U.S.A.  (TX). 


Crustaceans 


R1 


Amphipod.  Kauai  cave 


Spelaeorchestia 
kotoana. 


USA.  (HI). 


Flowering  Plants 


Re 
Re 

E 

T 
E 
E 

Re 


A 
A 

L 

R2 
R6 
R6 

L 

R6 

L 

R6 

L 

R1 

A 

R1^ 

Onton.  Goodding's  . 
Rock-cress,  small  ... 
Milk-vetch,  Shivwitz 


Milk-vetch,  Deseret  

Milk-vetch,  Holmgren  

Milk-vetch.  Ventura  Marsh 

Lity.  umpqua  mariposa 


Allium  gooddingii . 

Arabis  pusilla 

Astragalus 

ampullarioides. 
Astragalus 

desereticus. 
Astragalus 

holmgrerwrum. 
Astragalus 

pycnostachyus 

lanosissimus. 
Cakxhoftus 

umpquaensis. 


U.S.A.  (AZ.  NM). 
U.S.A.  (WY). 
U.S.A.  (UT). 

U.S.A.  (UT). 

U.S.A.  (AZ.  UT). 

U.S.A.  (CA). 

USA.  (OR). 
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Table  2.— Former  Candidate  and  Former  Proposed  Animals  and  Plants— Continued 


Status 


Code 


Expl. 


Lead 
region 


Common  name 


Scientific  name 


Family 


Historic  range 


Re 

E 
Re 

Re 

E 
E 
E 

E 
Re 

E 

T 

T 
E 

T 

Re 

E 

E  .. 

T 

Re 
Re 
Re 

E 

Re 

Re 

E 
E 
E 

Re 

T 
E 
Re 


R2 
R1 
R1 

R1 
R1 
R1 
R1 

R1 
R1 

R1 
R6 

R2 

R1 

R1 

R1 
R2 

R1 
R1 

R1 
R1 
R1 

R1 
R1 
R1 

R1 
R1 
R1 

R1 

R1 
R1 
R2 


Bugbane,  Arizona 

Thistle,  La  Graciosa 

Haha 

pu'uka'a 

Lart(spur,  Baker's  

Larkspur,  yellow  

Daisys  Willamette  

Yetba  santa,  Lompoc 

Buekwtieat,  Sulphur  Springs 

Fritillary,  Centner's  

Butterfly  plant,  Colorado  

Sunflower,  Pecos  

Tarplant,  Gaviota 

Tarplant,  Santa  Cruz 

Lathyrus,  two-flowered  

Bladderpod,  Zapata 

Lupine,  Nipomo  Mesa 

Lupirie,  Kincaid's 

Alani  

Cholla,  Blue  Diamond  

Ptitox,  Yreka 

Popcomflower,  rough  

Checker-malk>w,  Keek's 

Cheekermaltow,        Wenatefiee 

Mountains. 
Catchfly,  Red  Mountain 

Catchfly,  Spalding's 

Penny-cress,  Kneeland  Prairie 
Tickle-tongue,  Shinner's 


Cimidfuga  arizonica 
Cirsium  loncholepis  .. 
Cyanea 

pseudofauriei. 

Cyperus  odoratus 

Delphinium  bakeri  .... 
Delphinium  luteum  ... 
^rigeron  decumbens 

decumbens. 
Eriodictyon  capitatum 
Eriogonum 

argophyllum. 

Fritillaria  gentneri 

Gaura  neomexicana 

cotoradensis. 
Helianthus 

paradoxus. 
Hemizonia 

increscens  villosa. 
Hdocarpha 

macradenia. 

Lathynis  Mtonjs 

Lesquerella 

thamnophila. 
Lupinus  nipomensis 
Lupinus  sulphurous 

kirKaidii. 
Lysimachia  venosa  .. 
Melicope  macropus  .. 
Opuntia  whipplei 

multigeniculata. 

Phtoxhirsuta  

Phyltostegia  helleri ... 
Phyllostegia 

imminuta. 
Plagiobothrys  hirtus 

Sidalcea  keckii 

Sidakxa  oregana 

calva. 
Silene  campanulata 

campanulata. 

Silene  spaldingii 

Thiaspi  califomicum 
Zanthoxylum  pan/um 


Ranunculaceae 

<Asteraceae 

Campanulaeeae 

Cyperaceae 

Ranunculaceae 
Ranunculaceae 
Asteraceae 

Hydrophyllaceae 
Polygonaceae  ... 

Liliaceae 

Onagraceae  

Asteraceae 

Asteraceae 

Asteraceae 

Fat>aceae  

Brassk:aceae 

Fat>aceae  

Fabaceae  

Primutaeeae  

Rutaceae 

Cactaceae 

Pdemoniaceae 

Lamiaceae 

Lamiaceae 

Boraginaceae  .... 

Malvaceae 

Malvaceae 

Caryophyllaceae 

Caryophyllaceae 

BrassKaceae 

Rutaceae 


U.S.A.  (AZ). 
U.S.A.  (CA). 
U.S.A.  (HI). 

U.S.A.  (HI). 
U.S.A.  (CA). 
U.S.A.  (CA). 
U.S.A.  (OR). 

U.S.A.  (CA). 
U.S.A.  (NV). 

U.S.A.  (OR). 

U.S.A.  (CO.  NE.  WY). 

U.S.A.  (NM,  TX). 

U.S.A.  (CA). 

U.S.A.  (CA). 

U.S.A.  (CA). 
U.S.A.  (TX). 

U.S.A.  (CA). 
U.S.A.  (OR,  WA). 

U.S.A.  (HI). 
U.S.A.  (HI). 
U.S.A.  (NV). 

U.S.A.  (CA). 
U.S.A.  (HI). 
U.S.A.  (HI). 

U.S.A.  (OR). 
U.S.A.  (CA). 
U.S.A.  (WA). 

U.S.A.  (CA). 

U.S.A.  (ID.  MT.  OR.  WA). 
U.S.A.  (CA). 
U.S.A.  (TX). 
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DEPARTMErfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3800  | 

[WO-300-199(M>B-24 1A]      , 
RIN1004-AO44  | 

Mining  Claims  Under  ttie  General 
Mining  Laws;  Surlace  Management 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

summary:  The  Bureau  of  Land 
Management  (BLM  or  "we")  amends  its 
regulations  governing  mining  operations 
involving  metallic  and  some  other 
minerals  on  public  lands.  We  are 
amending  the  regulations  by  removing 
certain  provisions  of  the  regulations  and 
returning  others  to  those  in  effect  on 
January  19,  2001.  We  intend  these 
regulations  to  prevent  lumecessary  or 
undue  degradation  of  BLM- 
administered  lands  by  mining 
operations  authorized  under  the  mining 
laws.  The  approach  BLM  takes  today 
balances  the  nation's  need  to  maintain 
reliable  sources  of  strategic  and 
industrial  minerals,  while  ensuring 
protection  of  the  environment  and 
natural  resources  on  public  lands.  The 
hardrock  mining  regulations,  including 
the  changes  adopted  today,  are 
consistent  with  the  recommendations  of 
the  National  Research  Council  (NRC), 
and  protect  the  Federal  Government 
&x>m  financial  risk  if  operators  are 
unable  to  perform  reclamation. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  31,  2001. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to  Director  (630),  Bureau  of 
Land  Management,  401  LS.  1849  C 
Street,  NW,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Anderson,  202/208-4201;  or 
Michael  Schwartz,  202/452-5198. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  us  through  the 
Federal  Information  Relay  Service  at  1- 
800/877-8339,  24  hours  a  day.  7  days  a 
week. 
SUPPLEMENTARY  INFORMATION: 

I.  What  is  the  Background  of  this 

Rulemaking? 
n.  How  did  BLM  Change  the  Proposed  Rule 

in  Response  to  Comments? 
m.  How  did  BLM  Fulflll  its  Procedural 

Obligations? 

I.  What  Is  the  Background  of  This 
Enlemaking? 

On  March  23,  2001,  BLM  published  a 
proposed  rule  (66  FR  16162)  to  suspend. 


in  whole  or  in  part,  the  regulations  we 
issued  on  November  21,  2000  (65  FR 
69998),  which  became  effective  on 
January  20,  2001  (hereinafter,  the  2000 
rule),  and  put  in  their  place,  in  whole 
or  in  part,  the  regulations  that  existed 
on  January  19,  2001,  which,  for  the  most 
part,  BLM  adopted  in  1980  (hereinafter, 
the  1980  rule).  As  stated  in  the  proposal, 
the  suspension  would  provide  BLM  the 
opportunity  to  review  some  of  the 
requirements  of  the  2000  rule  in  light  of 
issues  the  plaintiffs  raised  in  legal 
challenges  to  the  rule  and  concerns 
expressed  by  others,  including  several 
states.  We  also  requested  comment  on 
whether  we  should  retain  some 
combination  of  the  2000  regulations  and 
the  1980  regulations.  The  45-day 
comment  period  on  the  proposal  closed 
on  May  7,  2001.  BLM  received 
approximately  49,000  comments. 

On  June  15,  2001  (66  FR  32571).  we 
published  a  final  rule  revising  section 
3809.505,  which  addressed  how  the 
new  financial  guarantee  requirements  of 
the  2000  rule  affect  existing  approved 
plans  of  operations.  The  final  rule  made 
no  substantive  change  in  the 
requirements  except  to  postpone  the 
date  by  which  operators  must  comply 
with  the  financial  guarantee 
requirements.  The  rule  changes  the  date 
by  which  operators  with  plans  of 
operation  approved  by  BLM  before 
January  20,  2001.  must  provide  a  new 
financial  guarantee — from  July  19,  2001, 
to  November  20,  2001,  and  to  September 
13,  2001,  for  operations  without  any 
financial  guarantee.  The  extension  was 
intended  to  give  BLM  field  offices  and 
state  govenunent  agencies  time  to 
prepare  to  administer  the  requirements. 
We  also  announced  in  that  rule  that  it 
is  QUI  intention  to  retain  the  financial 
guarantee  provisions  of  the  2000  rule. 

Congress  also  directed  BLM  as  to  how 
to  conduct  the  rulemaking  and  what 
provisions  BLM  could  include  in  a  final 
rule.  In  particular.  Congress  provided 
express  guidance  to  BLM  in  the  FY  2000 
and  FY  2001  Interior  Appropriations 
Acts  as  follows: 

None  of  the  funds  in  this  Act  or  any  other 
Act  shall  be  used  by  the  Secretary  of  the 
Interior  to  promulgate  final  rules  to  revise  43 
CFR  subpart  3809,  except  that  the  Secretary, 
following  the  public  comment  pteriod 
required  by  section  3002  of  Public  Law  106- 
31.  may  issue  final  rules  to  amend  43  CFR 
Subpart  3809  which  are  not  inconsistent  with 
the  recommendations  contained  in  the 
National  Research  Council  repiort  entitled 
"Hardrock  Mining  on  Federal  Lands"  so  long 
as  these  regulations  are  also  not  inconsistent 
with  existing  statutory  authorities.  Nothing 
in  this  section  shall  be  construed  to  expand 
the  existing  statutory  authority  of  the 
Secretary.  (Public  Law  106-113, 113  Stat. 


1501,  App.  C,  113  Stat.  1501A-210  sec.  357 

(1999).) 

(See  the  National  Research  Council  Report , 

entitled  Hardrock  Mining  on  Federal  Lands 

(NRC  Report).  September,  1999). 

An  identical  provision  was  enacted  in 
Sec.  156  of  the  FY  2001  Interior 
Appropriations  Act  (Public  Law  106- 
291,  sec.  156, 114  Stat.  922,  962-63 
(Oct.  11,  2000)). 

Following  issuance  of  the  2000  rule 
four  lawsuits  were  filed  challenging  the 
rule,  three  in  the  U.S.  District  Court  for 
the  District  of  Columbia  (brought  by  the 
National  Mining  Association  (NMA),  the 
Newmont  Mining  Corporation,  and  the 
Mineral  Policy  Center  and  two  other 
enviroiunental  groups),  and  one  in  the 
U.S.  District  Court  for  Nevada  (brought 
by  the  State  of  Nevada).  These  cases 
include  National  Mining  Association  v. 
Department  of  the  Interior,  No.  OOCV- 
2998  (D.D.C.  filed  December  15,  2000); 
Newmont  Mining  Corporation  v. 
Department  of  the  Interior,  No.  OlCV-23 
(D.D.C.  filed  January  5,  2001);  Mineral 
Policy  Center  v.  Department  of  the 
Interior,  No.  OlCV-73  (D.D.C.  filed 
January  16.  2001);  and  State  of  Nevada 
V.  DOI,  No.  CV-N01-0040-ECR-VPC  (D. 
NV  filed  January  19,  2001). 

The  industry  plaintiffs  and  the  State 
of  Nevada  assert  that  BLM  improperly 
issued  the  2000  rule  and  violated 
numerous  statutes,  including: 

•  The  specific  congressional 
provisions  cited  above  applicable  to 
promulgation  of  the  revised  3809  rule; 

•  The  notice  and  comment  provisions 
of  the  Administrative  Procedure  Act, 
particularly  with  regard  to  the 
"substantial  irreparable  harm'(SIH) 
standard  of  the  final  regulatory 
definition  of  the  term  "unnecessary  or 
undue  degradation;' 

•  The  National  Environmental  Policy 
Act; 

•  The  Regulatory  Flexibility  Act; 

•  The  Federal  Land  Policy  and 
Management  Act;  and 

•  The  General  Mining  Law. 

The  environmental  plaintiffs  assert 
that  the  3809  regulations  are  not 
sufficiently  stringent  and  improperly 
allow  mining  operations  on  lands 
without  valid  mining  claims  or  mill 
sites. 

On  January  19,  2001,  the  Federal 
District  Court  in  the  National  Mining 
Association  suit  denied  NMA's  motion 
for  a  preliminary  injtmction  to  stay  the 
effective  date  of  the  final  rules,  holding 
that  the  plaintiff  did  not  successfully 
meet  its  burden  of  showing  that  the 
revised  3809  rule  becoming  effective 
would  cause  irreparable  harm.  As  to  the 
merits  of  the  plaintiffs  claims,  the  Court 
concluded  that,  although  such  claims 
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may  or  may  not  have  merit,  it  was 
imclear  at  the  preliminary  injunction 
stage  of  the  proceeding  that  the  NMA 
would  eventually  prevail.  The  litigation 
is  currently  stayed  pending  this 
rulemaking. 

On  February  2,  2001.  the  Nevada 
Governor  sent  a  letter  to  the  Secretary  of 
the  Interior  requesting  postponement  of 
the  effective  date  and  the 
implementation  of  the  revised  3809  rule 
based  on  legal  deficiencies  associated 
with  promulgation  of  the  new 
regulations  and  the  assertion  that  the 
revised  3809  rules  were  unnecessary.  In 
his  February  2,  2001,  letter,  the 
Governor  expressed  concern  that: 

These  new  regulations  wnll,  if  not 
overturned,  impose  significant  new  and 
unnecessary  regulatory  burdens  on  Western 
States  and  will  preclude  mining  companies 
from  engaging  in  operations  they  might 
otherwise  pursue,  thereby  leading  to  a 
dramatic  decrease  in  employment  and 
revenue  in  the  mining  sector  and  a 
corresponding  decrease  in  tax  revenue  and 
other  economic  benefits  to  Western  states. 
BLM's  own  Final  Environmental  Impact 
statement  concludes  that  the  new  rules  will 
result  in  a  loss  of  up  to  6,050  jobs,  up  to  $396 
million  in  total  income  and  up  to  S877 
million  in  total  industry  output. 

The  Governor  was  particularly 
concerned  because  Nevada  would  bear 
the  greatest  impact  of  the  revised  3809 
regulations. 

In  the  March  23,  2001,  proposal,  BLM 
acknowledged  that  the  plaintiffs, 
including  the  State  of  Nevada,  raised 
serious  concerns  regarding  the  revised 
3809  regulations,  l^ese  factors  were,  in 
part,  the  basis  for  BLM's  proposal  to 
suspend  the  2000  rule. 

In  the  March  23,  2001,  proposal  we 
stated: 

If  BLM  were  to  implement  the  new 
regulations,  and  then  be  required  to  change 
back  again  if  the  new  rules  are  found 
deficient,  the  impact  on  both  large  and  small 
miners  is  of  substantial  concern.  Many  of  the 
latter,  particularly,  may  not  be  sophisticated 
in  dealing  with  changing  regulatory 
requirements.  On  a  larger  scale, 
implementation  of  the  2000  rule  could  create 
an  uncertain  economic  environment.  (66  FR 
10164) 

In  addition  we  also  stated: 

*   *  *  we  specifically  solicit  comments  as  to 
whether  some  provisions  of  the  revised  3809 
rules  should  not  be  suspended  while  BLM 
conducts  its  review  of  the  issues.  For 
example,  rather  than  suspending  all  of  the 
revised  3809  rules,  BLM  could  leave  in  place 
some  or  all  of  the  new  revisions  that  address 
the  specific  regulatory  gaps  identified  by  the 
National  Research  Council  (as  identified  in 
Alternative  5,  the  "NRC  Alternative,"  in 
BLM's  final  environmental  impact 
statement),  which  most  commenters  agreed 
are  warranted.  BLM  requests  comments  on 


this  approach  or  others,  e.g.,  whether  all  of 
the  revised  rules  should  be  suspended  until 
either  BLM  completes  further  rulemaking  or 
until  the  litigation  is  resolved. 

Basis  and  Purpose  of  the  Rule 

After  reviewing  comments,  we  have 
decided  that  acting  in  phases  provides 
the  best  approach  to  achieving  the 
overall  objective  of  preventing 
unnecessary  or  undue  degradation 
while  providing  opportiuiities  to 
explore,  develop,  and  produce  minerals. 

The  first  phase  was  to  postpone  the 
deadlines  in  the  financial  guarantee 
requirements  for  those  operating  under 
plans  of  operations  approved  before 
January  20,  2001,  to  enable  both  BLM 
and  states  to  prepare  to  implement  the 
requirements.  At  the  same  time  we 
affirmed  our  intention  to  retain  the 
substantive  financial  guarantee 
requirements  of  the  2000  rule.  We 
published  a  final  rule  to  this  effect  in 
the  Federal  Register  on  June  15,  2001 
(66  FR  32571). 

Today's  action  is  the  second  step  in 
the  process.  We  are  amending  the 
regulations  in  a  way  that  removes  from 
the  regulatory  scheme  the  components 
of  the  2(XX)  rule  that  created  the  most 
uncertainty  regarding  proper  regulatory 
standards,  while  leaving  in  place  the 
remainder  of  the  rule.  BLM  continues  to 
believe  that  undertaking 
implementation  of  certain  provisions  of 
the  new  regiilatory  program  applicable 
to  hardrock  mining  on  public  lands 
before  additional  examination  of  the 
legal,  economic,  and  environmental 
concerns  that  plaintiffs  raise  could 
prove  unnecessarily  disruptive  and 
confusing  to  the  mining  industry  and 
the  states  that,  together  with  BLM,  . 
regulate  the  mining  industry.  We 
removed  these  provisions  in  today's 
rulemaking. 

The  provisions  we  are  retaining 
reflect  the  many  comments  that  support 
retention  of  the  2000  rules.  The  retained 
provisions  will  not  unnecessarily 
disrupt  the  mining  industry  and  will 
prevent  unnecessary  or  undue 
degradation  of  the  public  lands  while 
the  agency  considers  whether  further 
changes  to  the  rules  are  warranted.  For 
the  most  part,  the  rationale  for  retaining 
many  sections  of  the  2000  rules  is  set 
forth  in  the  November  2000  Federal 
Register  preamble  to  those  rules.  The 
provisions  we  are  leaving  in  place 
implement  recommendations  of  the 
NRC  Report,  although  we  are  continuing 
to  consider  whether  we  should  modify 
specific  provisions. 

In  an  effort  to  avoid  a  regulatory 
vacuum,  the  March  23  notice  proposed 
a  regulatory  scheme  wherein  the  2000 
rules  would  have  been  suspended  in 


one  part  of  the  Code  of  Federal 
Regidations  (proposed  subpart  3809a) 
and  the  1980  rules  would  have  Keen 
reinstated  as  subpart  3809.  We  do  not 
need  such  an  approach  in  these  final 
rules  because,  for  the  most  part,  we  are 
retaining  the  overall  regulatory  structure 
of  the  2000  rules.  With  such  a  scheme 
in  place  we  avoid  a  regulatory  vacuum 
by  removing  specific  provisions  of  the 
2000  rules,  replacing  such  provisions  by 
corresponding  provisions  of  the  1980 
rules,  or  by  continuing  provisions  from 
the  2000  rule  that  reflect  the  previous 
status  quo  that  existed  in  the  absence  of 
specific  provisions  in  the  1980  rules. 
We  explain  this  latter  situation  in  the 
discussion  of  specific  sections. 

As  the  next  phase,  we  are  also 
publishing  in  the  Federal  Register  a 
proposed  rule  containing  the  same 
changes  as  in  this  final  rule,  as  well  as 
some  additional  changes  we  had  not 
considered  previously.  The  proposed 
rule  we  published  on  March  23,  2001, 
provides  a  logical  and  legally  sufficient 
basis  for  today's  action  which  changes 
only  a  few  sections  of  the  2000  rules. 
However,  we  recognize  that  because  of 
the  high  level  of  interest  in  this  rule 
among  affected  industry  groups, 
environmental  organizations,  and  states, 
we  might  benefit  from  providing  an 
opportunity  to  comment  on  the  specific 
changes  we  are  adopting  today.  As  a 
result  of  those  comments  we  may  make 
further  adjustments  to  the  rules. 

While  we  considered  providing  an 
opportimity  for  further  public  comment 
before  issuing  this  final  rule,  we 
decided  that  it  is  more  important  to 
resolve  as  much  uncertainty  as  to  the 
status  of  the  2000  rules  as  quickly  as 
possible.  This  benefits  all  affected 
parties  by  clarifying  the  Department's 
position  on  several  issues  involved  in 
the  litigation  challenging  the  2000  rules. 
However,  if  comments  in  the 
companion  proposed  rule  indicate  that 
additional  changes  to  the  rules  are 
warranted,  we  will  make  these  changes 
in  a  subsequent  final  rule. 

This  final  rule  is  authorized  by  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.) 
(FLPMA)  and  the  Mining  Law  of  1872. 
as  amended  (hereinafter  "mining 
laws").  Section  302(b)  of  FLPMA,  43 
U.S.C.  1732(b),  directs  the  Secretary  to 
manage  development  of  the  public 
lands.  In  addition,  the  final  rule  we  are 
adopting  today  carries  out  the  FLPMA 
directive  that,  "(ijn  managing  the  public 
lands,  the  Secretary  shall,  by  regulation 
or  otherwise,  take  any  action  necessary 
to  prevent  unnecessary  or  undue 
degradation  of  the  public  lands."  See  43 
U.S.C.  1732(b). 
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The  final  rule  we  are  adopting  today 
is  consistent  with  the  FLPMA  directive. 
We  issue  it  under  the  general 
rulemaking  authorities  of  FLPMA  and 
the  mining  laws  (43  U.S.C.  1733  and 
1740  and  30  U.S.C.  22,  respectively). 

Consistency  With  the  NRC  Report 
Recommendations 

As  described  earlier,  in  the  fiscal  year 
2001  appropriations  act  for  the 
Department  of  the  Interior  (Pub.  L.  106- 
113,  Sec.  357),  Congress  prohibited  the 
Secretary  from  spending  money  to  issue 
final  3809  rules  other  than  those  "which 
are  not  inconsistent  with  the 
recommendations  contained  in  the 
[NRC  Report]  so  long  as  these 
regulations  are  also  not  inconsistent 
with  existing  statutory  authorities." 
Comments  we  received  during  this  and 
earliOT  comment  periods  indicate  that 
there  are  divergent  views  on  the 
consistency  question.  Some  respondents 
strongly  believe  that  the  "not 
inconsistent  with"  provision  sets  strict 
limits  on  what  we  can  include  in  this 
rule.  That  is,  we  can  promiUgate  only 
regiilations  that  conform  exactly  to 
specific  NRC  Report  recommendations, 
and  no  more.  Commenters  on  the  March 
23  proposal  made  extensive  arguments 
in  support  of  their  views.  Much 
discussion  reiterated  the  positions  and 
comments  received  before  the 
November  2000  rules  were  published. 

In  the  Federal  Register  preamble  of 
the  2000  rule  (65  FR  69999),  we 
discussed  this  issue  at  length,  and  we 
continue  to  stand  by  the  points  we  made 
in  that  discussion.  There  is  no  need  to 
repeat  those  discussions  here.  It  is  clear 
that  "not  inconsistent  with"  is  a  more 
lenient  standard  than  others  that 
Congress  could  have  chosen  to  use.  For 
instance.  Congress  could  have  expressly 
said  that  the  BLM  rules  could  not  "go 
beyond"  the  NRC  recommendations,  but 
it  did  not.  Accordingly,  BLM  continues 
to  interpret  the  Appropriations  Act  as 
not  barring  BLM  from  promulgating 
rules  that  address  matters  not  expressly 
covered  by  the  NRC  Report. 
Nevertheless,  BLM  has  carefully 
considered  the  entire  NRC  Report  in 
deciding  what  course  of  action  to  take. 

Today's  rule  continues  in  place  those 
sections  that  specifically  address  NRC 
recommendations.  As  a  practical  matter, 
however,  it  is  not  feasible  to  publish  a 
regulation  which  so  narrowly  interprets 
the  Appropriation  Act  that  BLM  could 
not  promulgate  rules  with  provisions 
necessary  to  implement  the  specific 
overall  recommendation.  For  example, 
the  public  and  the  regulated  industiy 
are  better  served  if  the  financial 
guarantee  requirements  the  NRC 
recommends  include  a  description  of 


acceptable  instruments,  and  provisions 
on  release  and  forfeiture,  to  mention  a 
few  components  of  a  soimd  financial 
guarantee  program. 

In  addition,  we  continue  to  leave  in 
place  portions  of  the  2000  rule  that 
specific  NRC  recommendations  do  not 
address.  We  do  so  because  BLM  needs 
such  provisions  for  sound  land 
management.  For  example,  this  rule 
retains  section  3809.101,  which 
addresses  what  an  operator  may  do  with 
mineral  materials  on  mining  claims. 
Although  the  NRC  did  not  discuss  this 
issue,  the  problem  has  existed  for  years 
and  the  rule  helps  alleviate  indus^ 
concerns  and  improves  the  Bureau's 
ability  to  manage  mineral  resources.  We 
are  still  considering  whether  we  need  to 
make  additional  changes.  However, 
today's  action  removes  those  provisions 
that  created  the  most  questions 
regarding  consistency  with  the  NRC 
Report.  We  now  see  ourselves  in  a 
position  to  learn  more  through  the 
implementation  of  these  rules  before  we 
engage  in  additional  ndemaking. 

Summary  of  Rule  Adopted 

Today's  rule  makes  several  changes  to 
the  2000  rule.  The  rule  continues  to 
address  regulatory  gaps  identified  in  the 
NRC  Report.  Today's  changes  do  not 
affect  that. 

We  are  changing  the  definition  of 
"operator,"  found  at  section  3809.5.  We 
are  restoring  the  definition  contained  in 
the  1980  regulations. 

We  are  also  changing  the  definition  of 
"unnecessary  or  undue  degradation" 
found  at  section  3809.5.  The  proposal 
leading  to  the  2000  rule  did  not  contain 
the  "substantial  irreparable  harm" 
clause  in  the  definition  of  unnecessary 
or  undue  degradation  (paragraph  4).  As 
discussed  above,  all  but  one  of  the 
lawsuits  contended  that  the  SIH 
provision  in  the  definition  of 
unnecessary  or  undue  degradation 
violated  the  Administrative  Procedure 
Act,  NEPA,  and  FLPMA.  Todays  action 
removes  that  provision. 

We  also  amend  section  3809.116  by 
revising  paragraph  (a),  which 
established  a  joint  and  several  liability 
provision.  This  also  was  a  provision 
generating  numerous  comments 
suggesting  that  (1)  BLM  had  exceeded 
its  authority  and  (2)  liability  should  be 
proportional.  As  with  the  SIH  provision, 
the  comments  we  received  were  highly 
critical  of  the  policy  itself  and  also 
questioned  its  legality.  In  its  revised 
form,  the  paragraph  provides  that 
mining  claimants  and  operators  are 
liable  for  obligations  that  accrue  while 
they  hold  their  interests.  In  effect,  this 
returns  the  regulation  to  that  in  place 
prior  to  the  2000  rule. 


We  also  amend  the  standards 
contained  in  section  3809.420.  We 
removed  most  of  the  2000  rules' 
environmental  and  operational 
performance  standards  and  replaced 
them  with  the  1980  rule  standards.  We 
chose  to  maintain  the  general  standards 
in  section  3809.420(a),  because  these 
standards  form  a  foundation  upon 
which  operators  should  base  their  plans 
of  operations.  We  are  imaware  of 
widespread  concern  addressing  these 
broad  standards.  From  the  2000  rule  we 
have  retained  and  renumbered  sections 
3809.420(c)(3)  and  (4).  These  sections 
codify  the  longstanding  BLM  policies  on 
acid  mine  drainage  and  use  of  cyanide. 

The  last  substantive  changes  are  the 
elimination  of  sections  3809.702  and 
3809.703,  which  established 
administrative  civil  penalties. 
Throughout  the  process  of  preparing  the 
2000  rule,  BLM  was  aware,  as  was  the 
NRC,  that  BLM's  authority  to  impose 
civil  penalties  is  uncertain.  Therefore, 
we  have  decided  to  remove  these 
sections.  At  the  same  time,  we  intend  to 
work  with  the  Congress  to  clarify  our 
authority.  BLM's  authority  to  establish 
an  administrative  penalty  scheme  is 
uncertain  and,  until  such  authority  is 
clearly  established,  administrative 
penalties  should  not  be  part  of  subpart 
3809. 

In  addition,  we  made  a  few  technical 
changes  to  correct  errors  which 
appeared  in  the  November  publication 
of  the  2000  rules.  All  these  are 
discussed  in  more  detail  below. 

n.  How  Did  BLM  Change  the  Proposed 
Rule  in  Response  to  Public  Comments? 

BLM  received  approximately  49,000 
comments  on  the  March  23,  2001, 
proposal.  Mail  campaigns  generated  the 
majority  of  the  comments,  as  3  repeated 
messages  constituted  over  95  percent  of 
the  conunents.  Each  comment 
succinctly  asked  us  to  retain  the  2000 
regulations  because  they  would  better 
protect  the  environment  than  the 
previous  regulations.  The  comments 
also  pointed  out  that  the  2000  rule 
followed  years  of  public  comment  and 
congressional  debate,  and  deserve  a 
chance  to  work.  This  last  point  clearly 
disputes  the  uncertainty  argument  BLM 
noted  in  the  March  23,  2001,  proposal. 

In  response  to  these  conunents,  we  are 
retaining  intact  most  of  the  2000 
regulations.  We  are  removing  several 
provisions  that  seem  particularly  and 
unnecessarily  onerous  and  raise  clear 
legal  and  policy  issues.  Some  industry 
conunents  made  reconunendations  as  to 
particular  sections  of  the  2000 
regulations  that  we  should  retain.  Since 
we  are  retaining  most  of  those 
regulations,  we  do  not  need  to  discuss 
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these  recommendations  individually, 
and  rely  on  the  November  21,  2000, 
Federal  Register  preamble  to  support 
individual  sections.  On  June  15,  2001 
(66  FR  32571),  we  published  the  final 
rule  saying  that  we  would  retain  the 
financial  guarantee  provisions  from  the 
2000  regulations,  but  postponing  their 
effective  date  for  operations  BLM 
approved  prior  to  January  20,  2001. 

We  received  comments  in  support  of 
the  March  23,  2001,  proposal  that 
generally  contained  argiunents  that  were 
made  in  opposition  to  the  2000  rule 
when  it  was  proposed.  We  also  received 
new  argvunents  concerning  the  SIH 
provision.  These  detailed  comments 
generally  came  bom  state  govenunents, 
industry  associations,  and  mining 
companies.  A  limited  number  of 
individuals  also  submitted  detailed 
conunents.  A  joint  comment  bom 
several  environmental  organizations 
included  a  detailed  analysis  opposing 
the  proposal.  Responses  to  these 
specific  comments  follow  in  the  next 
paragraphs. 

Section  3809.5    How  Does  BLM  Define 
Certain  Terms  Used  in  This  Subpart? 

Casual  Use 

Several  comments  from  persons  who 
engage  in  small  scale  placer  mining 
objected  to  language  in  the  definition  of 
"casual  use"  allowing  employment  of 
only  hand  or  battery-powered  dry 
washers,  as  part  of  casual  use.  Many 
recreational  miners  use  dry  washers 
powered  by  small  gasoline  motors  that 
are  roiighly  equivalent  to  lawn  mower 
motors.  The  comments  said  that  this 
definition  would  bar  these  miners  bom 
using  public  lands  for  their  activities 
due  to  the  cost  of  acquiring  battery- 
powered  dry  washers.  We  are  not 
making  this  change  in  the  final  rule. 
However,  in  the  proposed  rule  that  we 
are  issuing  today,  we  will  propose 
amending  the  definition  of  "casual  use" 
to  accommodate  this  small-scale  use. 

Operator 

This  final  rule  revises  the  definition 
of  the  term  "operator"  tc  say  that  it 
means  any  person  who  is  conducting  or 
proposing  to  conduct  operations.  This  is 
a  return  to  the  definition  set  forth  in  the 
1980  regulations.  It  does  not  contain  the 
2000  rule  provisions  that  expressly 
include  persons  who  manage  or  direct 
operations  and  corporate  parents  and 
affiliates  who  materially  participate  in 
the  operations.  We  also  removed  the 
statement  that  the  of>erator  can  also  be 
the  claimant.  Of  course,  the  claimant 
may  operate  his  or  her  mining  claim, 
but  stating  that  in  the  definition  is 
unnecessary,  and  confusing  as  it  could 


be  interpreted  to  mean  that  BLM  will 
always  treat  the  claimant  as  the 
operator. 

BLM  is  concerned  that  the  2000  rule 
definition  of  the  term  "operator,"  by 
referencing  "parent"  entities  and 
affiliates,  appeared  to  authorize  BLM 
routinely  to  breach  the  corporate  veil 
that  generally  is  established  under  state 
corporate  laws  to  protect  such  entities. 
As  explained  in  the  Federal  Register 
preamble  to  the  2000  rule  (65  FR 
70013),  BLM  adopted  the  "material 
participation"  standard  in  the  2000 
rules  based  on  a  concept  authorized 
under  CERCLA,  as  enunciated  in  a 
recent  Supreme  Court  decision. 
However,  there  is  no  indication  that 
Congress  intended  to  override  state  laws 
in  this  regard  under  FLPMA.  Unlike 
statutes  such  as  the  Surface  Mining 
Control  and  Reclamation  Act  (see,  e.g., 
30  U.S.C.  1260(c))  that  expressly  focus 
on  "ownership"  and  "control"  of 
entities,  neither  the  mining  laws  nor 
FLPMA  expressly  holds  parent  entities 
and  affiliates  responsible  for  activities 
which  occur  at  mining  operations 
conducted  by  other  entities.  Thus,  we 
decided  we  will  not  include  the  concept 
of  "parent"  or  "affiliate"  responsibility 
in  the  definition  of  the  term  "operator" 
in  subpart  3809.  Under  these  final  rules, 
we  will  hold  the  appropriate  entity 
liable  through  established  state  common 
law  principles. 

Conunenters  objected  to  the  2000 
rules'  definition  of  the  term  "operator" 
because  of  their  concern  that  the 
definition,  working  together  with  the 
principle  of  joint  and  several  liability  in 
section  3809.116(a),  would  create  a 
presumption  that  parents  and  affiliates 
of  an  entity  conducting  mining 
operations  at  a  mine  site  each  would  be 
100  percent  liable  for  activities  at  the 
mine  site.  Many  stakeholders  consider 
this  standard  to  be  inequitable  in  its 
application.  As  described  below,  the 
principle  of  joint  and  several  liability 
has  been  removed  from  subpart  3809, 
and  merely  characterizing  an  entity  as 
an  "operator"  does  not  establish  a 
particular  level  of  responsibility,  absent 
a  specific  and  significant  degree  of 
involvement  with  the  mining  operation 
that  we  must  determine  on  a  case- 
specific  basis,  guided  by  common  law 
principles. 

At  tnis  time,  the  least  confusing 
course  of  action  is  to  reinstate  the 
definition  that  BLM  used  for  20  years 
and  is  familiar  to  BLM  and  the  states, 
while  considering  whether  changes  are 
appropriate. 

Unnecessary  or  Undue  Degradation 

The  final  rule  amends  the  definition 
of  the  term  "unnecessary  or  undue 


degradation"  by  reinoving  paragraph  (4) 
which  included  in  the  definition 
conditions,  activities,  or  practices  that 
occur  on  mining  claims  or  millsites 
located  after  October  21, 1976,  (or  on 
unclaimed  lands)  and  result  in 
substantial  irreparable  harm  to 
significant  scientific,  cultural,  or 
environmental  resource  values  of  the 
public  lands  that  caimot  be  mitigated 
(the  "SIH"  standard).  This  paragraph, 
which  was  included  in  the  final  rule 
without  first  appearing  in  either  of 
BLM's  proposals  which  preceded  the. 
November  2000  final  rules,  gave  BLM 
authority  to  deny  plans  of  operation 
even  if  all  of  the  other  standards  could 
be  satisfied.  Of  all  the  provisions  in  the 
2000  rules,  this  one  paragraph  had  more 
projected  economic  impacts  than  all  of 
the  other  sections  combined.  It  is  this 
provision  that  the  Nevada  Governor 
most  strenuously  objects  to,  and  varioiis 
plaintiffs  have  challenged.  BLM  has 
concluded  that,  as  a  matter  of  basic 
fairness,  we  should  not  have  adopted 
this  truly  significant  provision  mthout 
first  providing  affected  entities  an 
opport\inity  to  comment  both  as  to  its 
substance  and  as  to  its  potential 
impacts.  Because  the  potential  impacts 
of  the  SIH  standard  are  so  dramatic, 
BLM  is  reluctant  to  continue  to  include 
such  a  provision  at  all.  BLM  is  also 
concerned  that  it  woidd  be  very  difficult 
to  implement  the  standard  fairly  as  it 
relates  to  sigmficant  cultiual  resource 
values.  In  addition,  the  Interior 
Department  Solicitor  has  issued  an 
opinion  (M-37007)  addressing  the  legal 
authorify  of  the  SIH  standard.  This 
opinion  has  been  placed  in  the 
Administrative  Record. 

Persons  commenting  on  the  March  23 
proposed  rule  objected  to  the  SIH 
standard.  Commenters  said  that 
including  the  "substantial  irreparable 
harm"  standard  in  the  final  rule  was  not 
lawful  for  the  following  reasons: 

(1)  The  introduction  of  the  term 
"substantial  irreparable  harm"  in  the 
final  rule  did  not  constitute  a  legal 
rulemaking.  Commenters  stated  that  its 
inclusion  violated  the  Administrative 
Procedure  Act  as  it  had  not  been 
directiy  used  in  the  proposed  rule  and 
therefore  did  not  receive  adequate 
public  scrutiny.  Most  of  these 
commenters  also  noted  their  belief  that 
the  economic  analysis  and  NEPA 
analysis  of  SIH  in  support  of  the  2000 
rule  was  inadequate.  Comments  also 
asserted  that  the  SIH  standard  is 
contrary  to  the  Appropriations  Act 
provision  regarding  consistency  with 
the  NRC  Report;  and, 

(2)  SIH  would  improperly  give  the 
BLM  the  right  to  disapprove  plans  of 
operations  after  an  applicant  has  spent 


54838  Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001 /Rules  and  Regulations 


considerable  sums.  Comments  said  that 
this  creates  uncertainty  for  the  industry 
and  its  financing,  and  therefore  provides 
a  strong  disincentive  against  conducting 
exploration  and  development  activities 
in  the  United  States.  As  mentioned 
above,  commenters  such  as  the 
Governor  of  Nevada  were  concerned 
about  the  dramatic  economic  impacts 
the  SIH  standard  might  cause. 

Comments  supporting  the  2000  rule 
endorsed  the  reasoning  behind  the  SIH 
provision,  namely  that  some  locations 
contain  resources  which  BLM  should 
protect  from  the  impacts  of  mining. 
Some  of  these  comments  came  from 
Indian  tribes,  which  were  concerned 
about  the  impact  of  mining  on  cultural 
resoiut:es. 

One  of  the  primary  factors  prompting 
the  March  23,  2001,  proposed  rule  was 
the  concern  about  the  SIH  provision. 
Regardless  of  whether  this  provision 
was  legally  promulgated  in  the  2000 
rule,  BLM  has  determined  that  we 
should  remove  the  provision,  since 
other  means  exist  to  protect  the 
resources  covered  by  the  SIH  standard. 

Because  the  term  "xmnecessary  or 
\mdue  degradation"  is  not  defined  in 
FLPMA,  BLM  has  substantial  discretion 
in  defining  the  term  and  in  establishing 
the  appropriate  means  to  prevent 
imnecessary  or  undue  degradation  of 
the  public  lands.  BLM  does  not  need  an 
SIH  standard  in  its  rules  either  to 
protect  against  unnecessary  degradation 
or  to  protect  against  undue  degradation. 
FLPMA  does  not  define  either  concept 
to  mean  substantial  irreparable  harm. 
Moreover,  BLM  has  other  statutory  and 
regulatory  means  of  preventing 
irreparable  harm  to  significant 
scientific,  cultural,  or  environmental 
resource  values.  These  include  the 
Endangered  Species  Act,  the 
Archaeological  Resources  Protection 
Act,  withdrawal  imder  Section  204  of 
FLPMA  (43  U.S.C.  1714),  the 
establishment  of  areas  of  critical 
environmental  concern  (ACECs)  under 
Section  202(c)(3)  of  FLPMA  (43  U.S.C. 
1712(c)(3)),  and  the  performance 
standards  in  section  3809.420,  to  recite 
a  partial  list. 

In  particular,  FLPMA  defines  ACECs 
as  "areas  within  the  public  lands  where 
special  management  attention  is 
required  *  *  *  to  protect  and  prevent 
irreparable  damage  to  important 
historic,  cultural,  or  scenic  values,  fish 
and  wildlife  resources  or  other  natiual 
systems  or  processes,  or  to  protect  life 
and  safety  from  natural  hazards."  43 
U.S.C.  1702(a).  Thus,  FLPMA 
established  a  specific  means  to  protect 
resources  on  the  public  lands  from 
irreparable  damage.  Congressional 
intent  to  protect  these  resources  can 


clearly  be  satisfied  by  using  the 
statutorily  created  land  use  planning 
process  of  establishing  ACECs,  without 
creating  an  additional  overlay  in  the 
definition  of  "unnecessary  or  undue 
degradation."  It  should  be  understood 
that,  although  43  U.S.C.  1712.  which 
provides  for  the  designation  of  ACECs, 
does  not  impair  the  rights  of  claimants 
under  the  mining  law,  BLM  may 
establish  protective  conditions  to 
prevent  irreparable  damage  within 
ACECs. 

Another  comment  supporting  the 
reinstatement  of  the  1980  unnecessary 
or  undue  degradation  definition 
containing  a  "prudent  operator" 
standard  noted  that  the  NRC  Report  did 
not  advocate  abandoning  the  prudent 
operator  standard.  BLM  carefully 
considered  reinstating  the  previous 
definition.  On  balance,  however,  BLM 
decided  simply  to  strike  paragraph  (4) 
fi^m  the  definition  in  the  2000  rule 
rather  than  completely  reinstating  the 
1980  rule.  Thus  the  definition  of 
unnecessary  or  undue  degradation 
resulting  fit>m  today's  action  does  not 
use  the  term  "prudent  operator."  In 
efiect,  paragraph  (1)  of  the  definition  of 
uimecessary  or  undue  degradation  sets 
forth  how  a  prudent  operator  would 
conduct  operations.  Such  an  operator 
would  comply  with  the  performance 
standards  in  this  subpart  and  other 
environmental  protection  statutes, 
which  describe  a  prudent  way  to 
conduct  operations  to  prevent  surface 
disturbance  greater  than  necessary.  This 
is  the  basis  of  the  previous  definition. 
The  NRC  Report  (p.  121)  discusses  the 
ambiguity  resulting  from  the  1980  rule 
definition  of  unnecessary  or  undue 
degradation.  The  ciurent  definition  has 
the  benefit  of  being  a  clearer  exposition 
of  what  constitutes  unnecessary  or 
undue  degradation  than  the  definition 
in  the  1980  regulations.  To  comply  with 
NRC  Report  recommendation  15,  BLM 
intends  to  develop  guidance  manuals  to 
communicate  the  agency's  authority 
under  the  definition  of  unnecessary  or 
undue  degradation  to  protect  resources 
that  may  not  be  protected  under  other 
laws.  For  these  reasons,  we  believe  the 
definition  in  the  2000  rule  is  not 
inconsistent  with  the  NRC  Report  and, 
other  than  removing  paragraph  4,  we 
did  not  change  it  in  today's  rule. 

Section  3809. 1 1     When  Do  I  Have  To 
Submit  a  Plan  of  Operations? 

One  conunent  from  an  industry  trade 
association  generally  approved  of  this 
section,  saying  that  the  NRC  had 
recommended  most  of  its  provisions. 
However,  the  comment  stated  that  BLM 
should  remove  paragraphs  (c)(6)  and  (7). 
These  paragraphs  require  a  plan  of 


operations  for  operations  causing 
surfece  disturbance  greater  than  casual 
use  in  lands  or  waters  known  to  contain 
Federally  proposed  or  listed  threatened 
or  endangered  species  or  critical  habitat, 
or  in  any  of  BLM's  National  Monuments 
or  National  Conservation  Areas.  The 
comment  stated  that  "[tlhe  NRC  Report 
did  not  recommend  any  additions  to  the 
list  of  'special  status  areas,' "  and  that 
"requiring  a  plan  because  the  mining 
activity  will  take  place  in  a  'so  called' 
special  status  area  is  in  violation  of  the 
withdrawal  procedures  of  FLPMA." 

No  change  was  made  in  response  to 
these  comments.  These  same  points 
were  made  in  comments  on  the  1999 
proposed  rule  (see  65  FR  70021).  Om 
response  in  the  preamble  of  the  2000 
rule  still  applies:  these  provisions  do 
not  withdraw  any  land  bom  the 
operation  of  the  mining  law.  They 
merely  establish  a  threshold  for 
requiring  a  plan  of  operations  for 
exploration  activities.  (All  mining 
operations  are  required  to  submit  a  plan 
of  operations  under  the  2000  rule, 
regardless  of  whether  they  are  located  in 
a  special  status  area.)  The  NRC  Report, 
which  focused  only  on  the  1980 
regulations,  acknowledged  that  certain 
lands  require  a  greater  degree  of 
protection  than  others.  In  1980,  BLM 
did  not  manage  National  Monuments 
and  therefore  could  not  have  included 
them  as  lands  requiring  a  plan  of 
operations.  With  respect  to  threatened 
and  endangered  species,  as  a  practical 
matter,  even  under  the  1980  regulations 
BLM  looked  carefully  at  any  activity  in 
lands  or  waters  where  siuface 
disturbance  could  cause  an  impact  to 
species  or  habitat.  This  scrutiny  helps 
the  operator  avoid  inadvertently 
violating  the  Endangered  Species  Act. 

Section  3809.31    Are  There  Any 
Special  Situations  That  Affect  What 
Submittals  I  Must  Make  Before  I 
Conduct  Operations? 

We  added  the  phrase  "For  other  than 
Stock  Raising  Homestead  Act  lands"  to 
the  beginning  of  paragraph  (e)  to  make 
it  clear  that  paragraph  (c)  does  not  apply 
to  Stock  Raising  Homestead  Act  lands, 
which  we  address  in  paragraph  (d).  We 
made  the  change  because  it  was  possible 
to  construe  paragraph  (e)  in  such  a  way 
that  it  could  be  read  to  include  Stock 
Raising  Homestead  Act  lands.  This  was 
not  oiir  intent  in  the  2000  rule,  as 
demonstrated  by  the  presence  of 
paragraph  (d),  which  applies  only  to 
Stock  Raising  Homestead  Act  lands. 
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Section  3809. 1 00    What  Special 
Provisions  Apply  to  Operations  on 
Segregated  or  Withdrawn  Lands? 

One  comment  from  a. state 
government  agency  said.  "The 
requirement  for  validity  determinations 
of  mining  claims  on  withdrawn  or 
segregated  lands  prior  to  approval  of  a 
Plan  of  operations  is  tmwarranted  and 
will  present  an  imnecessary  and 
burdensome  cost  to  many  small 
independent  miners*  *  *" 

We  appreciate  the  concern  expressed 
by  the  state.  BLM  recognizes  that 
conducting  validity  determinations  is  a 
resource  intensive  process  that  can  take 
a  considerable  amount  of  time, 
particularly  given  the  competing 
demands  on  BLM's  mineral  examiners. 
We  also  imderstand  that  the  resulting 
delays  could  affect  small  operators. 
However,  we  made  no  change  in  this 
provision.  Lands  are  withdrawn  or 
segregated  from  the  operation  of  the 
Mining  Law,  except  for  valid  existing 
rights,  for  many  resource  protection 
reasons.  The  withdrawal  or  segregation 
would  be  seriously  weakened  if  there 
were  no  process  for  determining 
whether  a  mining  claim  is  valid  and  was 
valid  at  the  time  of  withdrawal  or 
segregation.  The  requirement  for 
validity  determinations  before  approval 
of  plans  of  operations  ensures  that  the 
withdrawn  etreas  will  not  suffer  resource 
damage  frt)m  operations  on  invalid 
claims.  This  tradeoff  provides  an 
additional  measure  of  protection  for  the 
public  lands  while  allowing  mining  to 
proceed  once  a  determination  is  made 
that  the  claims  are  valid  (and  BLM 
could  otherwise  approve  the  plans).  In 
many  instances,  operators  planning  to 
operate  in  withdrawn  areas  should  be 
able  to  allow  in  advance  for  the  time 
necessary  for  a  validity  examination  to 
be  performed.  The  process  in  this 
section  is  similar  to  that  in  BLM's 
wilderness  management  regulations.  We 
note  that  the  impacts  the  state  is 
concerned  about  may  not  occiu  in 
segregated  areas  because  the  validity 
process  is  discretionary  in  such  areas 
(for  reasons  described  in  the  preamble 
to  the  2000  rule). 

Section  3809. 116    Asa  Mining 
Claimant  or  Operator  What  Are  my 
Responsibilities  Under  This  Subpart  for 
my  Project  Area? 

The  2000  rules  stated  expressly  that 
mining  claimants  and  operators  were 
"jointly  and  severally"  liable  for 
obligations  arising  under  subpart  3809. 
Together  with  the  revised  definition  of 
the  term  "operator,"  the  2000  rules 
expressly  established  the  principle  that 
all  claimants  and  operators  woidd  each 


be  100  percent  liable  for  all  obligations 
that  accrued  while  they  held  their 
interests. 

The  1980  rules  contained  no  express 
provision  addressing  the  apportionment 
of  liability  among  operators  and  mining 
claimants.  Under  the  previous  (1980) 
regulatory  scheme,  liability  was 
established  on  a  case-by-case  basis 
under  state  common  law  principles.  The 
BLM  Manual  in  effect  since  1985 
reflected  that  imder  the  1980  rules  both 
operators  and  mining  claimants  could 
be  liable  for  reclamation.  The  Manual 
provided:  "Reasonable  reclamation  of 
surface  disturbance  is  required  of  all 
operators,  regardless  of  the  level  of 
operations.  Mining  claims  are 
commonly  leased  and  the  claimants  are 
often  unaware  of  the  level  of  operations 
occurring  on  the  claims.  The  mining 
claimants  are  ultimately  responsible  for 
reclamation  if  the  operator  abandons  the 
operation."  BLM  Manual,  Section 
3809.11.  Thus,  even  without  an  express 
regulatory  provision,  BLM  considered 
operators  and  mining  claimants 
responsible  for  reclamation. 

In  this  final  rule,  we  eliminated  the 
reference  in  section  3809.116(a)  to 
"joint  and  several"  hability.  "The  2000 
rules  provided  a  series  of  examples. 
These  are  also  removed  in  this  final 
rule.  Revised  section  3809.116(a)  thus 
provides  that  mining  claimants  and 
operators  (if  other  than  the  mining 
claimant)  are  liable  for  obligations 
under  this  subpart  that  accrue  while 
they  hold  their  interests.  BLM 
recognizes  that  neither  FLPMA  nor  the 
Mining  Laws  expressly  provide  for  joint 
and  several  liability,  and  such  an 
approach  has  not  been  shown  to  be 
necessary  to  prevent  unnecessary  or 
undue  degradation  of  the  public  lands. 
Establishment  of  adequate  financial 
guarantees  should  be  the  first  line  of 
defense  against  incomplete  of 
reclamation  responsibilities.  The 
underlying  liability  scheme  serves  as  a 
backstop  and  has  not  been  demonstrated 
to  be  inadequate. 

BLM  intends  the  effect  of  this  new 
provision  to  be  equivalent  to  the 
situation  that  existed  imder  the  1980 
rules.  The  apportionment  of  liability 
among  various  responsible  persons, 
including  operators  and  mining 
claimants,  will  be  established  on  a  case- 
by-case  basis  under  state  common  law 
principles,  depending  on  the  specific 
actions  and  express  responsibilities  of 
the  entities  involved.  In  some  instances, 
mining  claimants,  as  the  entities  who 
located  the  claims  and  have  the 
development  rights  associated  with  the 
mining  claims,  could  have  the  ultimate 
responsibility  for  reclamation  if  an 


operator  is  not  available  to  complete  its 
obligations. 

BLM  considered  removing  section 
3809.116(a)  completely,  replacing  it 
with  nothing  (as  existed  in  1980).  but 
rejected  that  option  because  it  would 
have  been  more  confusing  and  left  all 
liability  questions  unanswered.  The 
final  rule  adopted  today  codifies  the 
scheme  in  effect  under  the  1980  rules, 
but  removes  the  standard  that  operators 
and  mining  claimants  will  always  be  ■ 
jointly  and  severally  liable. 

One  comment  stated  that  this 
section's  imposition  of  joint  and  several 
liability  on  claimants  and  operators  has 
no  statutory  basis,  since  no  provisions 
of  FLPMA  contemplate  or  support  the 
imposition  of  such  a  liability  scheme.  It 
went  on  that  there  are  both  practical  and 
due  process  problems  with  imposing 
joint  and  several  liability  for  civil  and 
criminal  penalties,  because  such 
penalties  could  be  considered 
"obligations  under  this  subpart." 

The  comment  stated  that  only 
operators  should  be  liable  for 
compliance  with  operator  requirements. 
Claimants  who  have  leased  claims,  sold 
them  reserving  a  royalty,  or  contributed 
them  to  a  joint  venture,  have  no  control 
over  operations  other  than  those 
conferring  operator  status  on  claimants. 
The  comment  said  that  making 
claimants  liable  for  the  acts  of  others 
would  chill,  and  probably  eliminate, 
these  types  of  transactions  in  mining 
claims. 

The  comment  concluded  that  the 
imposition  of  joint  and  several  liability 
is  inconsistent  with  the  NRC  Report 
recommendations,  saying  that  the  NRC 
Report  did  not  endorse  this  approach.  In 
fact,  according  to  the  comment,  a  joint 
and  several  liability  scheme  undermines 
the  NRC  recommendation  to  remove 
barriers  to  reclaiming  abandoned  mine 
sites  through  limiting  the  liability  of  the 
new  operator  as  relates  to  previous  ' 
contamination.  The  imposition  of  joint 
and  several  liability  will  discourage 
such  cleanups. 

In  light  ofthese  arguments  and  the 
equity  issues  involved,  the  final  rule  no 
longer  expressly  provides  that  claimants 
and  operators  are  jointly  and  severally 
liable  for  damage  caused  by  the 
operator.  If  the  operator  is  bankrupt  or 
out  of  business,  and  damage  needs  to  be 
repaired,  BLM  will  rely  on  other 
financial  resources  to  perform  the  clean- 
up. The  resources  of  first  resort  will 
normally  be  the  bond  or  other  financial 
guarantee  posted  by  the  operator. 
Liability  may  extend  to  parent 
companies,  in  some  cases,  under  state 
common  law  principles.  As  mentioned 
earlier,  claimants  may  also  be  ultimately 
responsible  because  they  are  the  ones 
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who  have  rights  and  responsibilities 
under  the  mining  laws. 

Some  comments  compared  the 
requirements  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9601  et  seq.,  to 
mining  operations.  In  response,  we  note 
that  subpart  3809  only  covers  liability 
for  reclamation  of  mining  operations 
luder  FLPMA  and  the  mining  laws. 
Unlike  CERCLA.  these  statutes  do  not 
establish  joint  and  several  liability.  To 
the  extent  obligations  associated  with 
mining  operations  arise  under  CERCLA 
or  any  other  statute,  such  obligations  are 
independent  of  those  that  subpart  3809 
establishes.  Subpart  3809  is  not 
intended  to  affect  any  obligations 
established  under  other  statutes,  and 
liability  schemes  under  such  other 
statutes  do  not  determine  the  entities 
responsible  under  subpart  3809.  BLM 
will  determine  the  appropriate  degree  of 
liability  on  a  case-specific  basis,  guided 
by  common-law  principles. 

Section  3809.401     Where  Do  I  File  my 
Plan  of  Operations  and  What 
Information  Must  I  Include  With  It? 

This  final  rule  does  not  amend  section 
3809.401  except  to  change  a  cross- 
reference  to  a  renumbered  performance 
standard.  Section  3809.401(b),  which 
specifies  the  required  content  of  a  plan 
of  operations,  contains  more  detail  than 
its  equivalent  in  the  1980  regulations 
did,  former  section  3809.1-5(c).  For 
example,  section  3809.1-5(c)(4)  of  the 
1980  regulations  required: 

Information  sufficient  to  describe  or 
identify  the  type  of  operations  proposed,  how 
they  will  be  conducted,  and  the  period 
during  which  the  proposed  activity  will  take 
place. 

This  previous  requirement  was  vague 
and  left  a  considerable  amount  of 
discretion  to  the  BLM  field  manager. 
This  created  problems  both  with 
consistency  among  the  BLM  offices  and 
uncertainty  among  operators  as  to 
which  information  to  submit.  Section 
3809.401  in  the  2000  rules  specifies 
exactly  what  BLM  needs:  designs,  cross- 
sections,  and  operating  plans  for  mining 
areas,  processing  facilities,  and  waste 
disposal  facilities;  water  management 
plans;  rock  characterization  and 
handling  plans;  quality  assurance  plans; 
a  schedule  of  operations;  apd  access 
plans.  I 

One  comment  from  an  industry  trade 
association  specifically  addressed  this 
section,  saying  that  it  imposed 
"(cjonsiderable  new  and  burdensome 
information  gathering  and  application 
requirements  for  proposed  mining  plans 
of  operations."  The  respondent 


included  this  section  in  a  list  of 
provisions  it  considered  "inconsistent 
with  the  NRC  Report."  BLM  disagrees 
with  this  comment.  All  the  material 
specified  in  section  3809.401  is 
information  that  a  field  manager 
requires  to  analyze  whether  the  plan  of 
operations  will  comply  with  the 
performance  standards  and  the  National 
Environmental  Policy  Act.  Many 
operators  were  already  providing  this 
level  of  detail  under  BUs^'s  1980 
regulations  and  under  corresponding 
state  rules.  An  important  tadoi  in 
industry  decision-making  is  uncertainty, 
in  this  case  as  to  whether  BLM  will 
approve  a  plan  of  operations.  Spelling 
out  the  information  requirements  in  the 
regulations  goes  a  long  way  toward 
removing  this  uncertainty.  Rather  than 
being  inconsistent  with  the  NRC  Report, 
section  3809.401  facilitates  compliance 
with  Recommendation  9  of  the  report, 
which  endorses  BLM  use  of  the  NEPA 
process  in  its  permitting  decisions.  (See 
NRC  Report  at  pp.  108-109.)  The 
information  BLM  collects  under  section 
3809.401  assists  us  in  {>erforming  the 
analyses  NEPA  requires. 

Section  3809.411     What  Action  Will 
BLM  Take  When  it  Receives  my  Plan  of 
Operations? 

This  final  rule  amends  section 
3809.411  by  removing  a  portion  of 
paragraph  3809.41  l(d)(3)(iii),  which 
would  have  implemented  the 
substantial  irreparable  harm  standard. 
This  is  a  corresponding  change,  part  of 
the  removal  of  the  SIH  standard  from 
the  definition  of  unnecessary  or  undue 
degradation. 

Section  3809. 415    How  Do  I  Prevent 
Unnecessary  or  Undue  Degradation 
While  (Conducting  Operations  on  Public 
Lands? 

This  final  rule  amends  section 
3809.415  by  removing  paragraph  (d). 
which  would  have  implemented  the 
substantial  irreparable  harm  standard. 
This  is  a  corresponding  change,  part  of 
the  removal  of  the  SIH  standard  from 
the  definition  of  unnecessary  or  undue 
degradation. 

Section  3809.420  What  Performance 
Standards  Apply  to  my  Notice  or  Plan 
of  Operations? 

The  performance  standards  of  subpart 
3809  are  key  to  establishing  the 
adequacy  of  environmental  protection 
that  the  rules  require.  In  deciding  which 
performance  standards  to  include  in  the 
final  rule,  we  carefully  considered  the 
NRC  Report.  The  general  conclusion  of 
the  NRC  Report  is  that  the  existing 
regulations  are  generally  efiiective; 
although  some  changes  are  necessary. 


(NRC  Report,  p.  5.)  The  NRC  Report 
continues  that  the  "overall  structure  of 
the  federal  and  state  laws  and 
regulations  that  provide  mining-related 
environmental  protection  is 
complicated  but  generally  effective."  Id. 
This  conclusion  and  the  material  in  the 
NRC  Report  that  follows  has  led  BLM  to 
conclude  that  we  should  not  have 
adopted  an  entire  new  set  of 
performance  standards,  and  that  we 
should  reinstate  the  performance 
standards  from  the  1980  rules.  Thus, 
this  final  rule  reinstates  the  standards 
that  were  formerly  set  forth  in  sections 
3809.1-3(d)  and  3809.2-2.  These  have 
been  incorporated  into  section 
3809.420,  as  paragraph  (a)(6)  and 
paragraphs  (b)(1)  through  (b)(10)  and 
(b)(13). 

In  addition  to  reinstating  the  1980 
performance  standards,  we  decided  to 
retain  the  general  performance 
standards  (paragraphs  (a)(1)  through 
(a)(5))  fitim  the  2000  rule  because  they 
provide  an  overview  of  how  an  operator 
should  conduct  operations  under  an 
approved  plan  of  operations  and  clarify 
certain  basic  responsibilities,  including 
the  operator's  responsibility  to  comply 
with  applicable  land  use  plans  and 
BLM's  responsibility  to  specify 
necessary  mitigation  measures.  We 
included  paragraph  (a)(6)  in  the  general 
standards  to  make  clear  that  operators 
must  comply  with  pertinent  state  and 
Federal  laws  and  regulations.  This 
paragraph  derives  from  the  introductory 
text  of  former  section  3809.2-2.  These 
standards  of  final  section  3809.420, 
while  general  in  nature,  provide  ample 
guidance  on  how  to  conduct  operations. 
In  addition,  we  decided  to  retain  from 
the  2000  rule  the  performance  standards 
which  address  acid-forming,  toxic,  and 
deleterious  materials  and  the  standards 
governing  leaching  operations  and 
impoimdments.  These  latter  standards 
reflect  BLM's  acid  rock  and  cyanide 
policies,  which  have  been  in  effect  since 
before  the  2000  rule  was  published. 
They  have  been  redesignated  as  sections 
3809.420(c)(ll)  and  (c)(12). 

In  generail,  we  believe  there  is  merit 
in  the  comments  criticizing  the  2000 
rule  for  imposing  reqxiirements  that 
differ  from  those  imposed  by  states  and 
other  Federal  agencies.  The  approach 
BLM  now  prefers  to  take  is  to  avoid 
establishing  new  and  lumecessary 
standards  that  apply  to  resources  that 
are  already  covored  by  another  agency's 
standards.  Except  in  (hose  instances  we 
cite  below,  the  1980  regulations  provide 
an  appropriate  level  of  protection 
without  imposing  a  duplicative  set  of 
standards. 

The  large  majority  of  individual 
comments,  most  generated  by  mailing 
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campaigns,  supported  the  performance 
standards  in  the  2000  regxdations. 
However,  numerous  comments  opposed 
the  standards  in  this  section.  For 
example,  one  conunent  said  that' 

new  §§  3809.420(a)(4),  (b)(2).  (b)(3),  (b)(6). 
(c)(3),  (c)(4),  (c)(5).  and  3809.5  require 
compliance  with  environmental  or 
reclamation  standards  different  from  those 
imposed  by  states  and  other  federal  agencies, 
even  though  the  NRC  Report  did  not 
recommend  that  compliance  with  such 
standards  was  needed  to  prevent  unnecessary 
or  undue  degradation  of  public  lands. 

This  comment  went  on  to  cite  specific 
instances  in  this  section  where  the 
regulations  established  more  stringent 
environmental  protection  measures  than 
required  by  law  or  other  Federal  agency 
or  state  regulations.  The  comment 
concluded  that  this  section  in  the  2000 
rule  lets  BLM  disregard  EPA  and  state 
permits  that  an  operator  may  have 
obtained  and  impose  additional 
requirements  upon  mining  operations 
that  do  not  apply  to  other  industrial 
activities. 

We  understand  that  it  is  our 
responsibility  to  implement  FLPMA  and 
prevent  unnecessary  or  undue 
degradation.  To  the  extent  that 
compliance  with  other  Federal  and  state 
requirements  will  prevent  unnecessary 
or  imdue  degradation,  BLM  prefers  to 
rely  on  such  standards.  Contrary  to  the 
assertion  in  the  comment,  neither  this 
final  rule  nor  the  2000  rule  was 
intended  to  allow  operators  to  operate 
in  a  manner  out  of  compliance  with 
EPA  and  state  discharge  or  other 
requirements.  In  areas  such  as  the 
handling  of  acid-forming,  toxic,  and 
other  deleterious  materials,  and 
leaching  operations  and  impoundments, 
BLM  previously  determined  that  a  need 
for  BLM  surface  management  guidance 
existed  and  established  policies,  which 
we  codify  in  this  rule.  These  standards, 
as  well  as  the  reinstated  1980  standards, 
are  authorized  by  FLPMA,  and  can  be 
implemented  in  a  manner  to  harmonize 
with  standards  established  by  the  states, 
EPA.  and  other  Federal  agencies. 
Section  3809.420(a)(4)  requires 
operators  to  comply  with  NEPA,  and  to 
protect  public  land  resources  where 
adequate  resource  protection  may  not 
exist  imder  other  laws.  This  is  precisely 
what  the  NRC  Report  was  concerned 
about  in  Recommendation  15  (NRC 
Report,  pp.  120-122). 

'The  comment  also  questioned  BLM's 
authority  to  establish  environmental 
protection  performance  standards  imder 
the  uimeoessary  or  undue  degradation 
standard  of  section  3G2(b)  of  FLPMA,  43 
U.S.C  1732(b),  other  than  in  the 
California  Desert  Conservation  Area  and 
in  wildomesa  study  areas.  The  comment 


noted  that  the  text  of  a  proviso  to  an 
exception  in  FLPMA  section  603(c),  43 
U.S.C.  1782(c),  concerning  wilderness 
study  areas  treats  "unnecessary  or 
undue  degradation"  differenUy  from 
"environmental  protection"  and  that  the 
protection  standard  for  the  California 
Desert  Conservation  area  in  FLPMA 
section  6bl(f).  43  U.S.C.  1781(f). 
protects  scenic,  scientific,  and 
environmental  values  of  the  public 
lands  against  "undue  impairment"  and 
against  pollution  of  streams  and  waters. 
In  comparing  these  two  sections  of 
FLPMA  to  Sec.  302(b).  the  conunent 
concluded  that  Congress  plainly 
differentiates  between  preventing 
unnecessary  or  undue  degradation  of 
the  lands,  and  protecting  resources  and 
the  environment. 

BLM  rejects  the  comment's  analysis. 
FLPMA  section  601(f)  does  not  use  the 
unnecessary  or  undue  degradation 
standard  of  FLPMA  section  302(b)  and 
thus  does  not  provide  any  indication  of 
the  meaning  of  section  302(b).  The 
"afford  environmental  protection" 
language  of  FLPMA  section  603(c)  does 
not  contain  the  modifiers  "uimecessaiy" 
or  "undue"  and  thus  cannot  be  directiy 
compared  either.  Moreover,  BLM's 
subpart  3809  rules  are  based  not  only  on 
the  last  sentence  of  FLPMA  section 
302(b),  but  are  also  based  on  the  general 
management  mandate  of  section  302(b), 
the  rulemaking  authority  of  43  U.S.C. 
1733  and  1740,  congressional  policy  set 
forth  in  FLPMA  section  102(a)(8),  43 
U.S.C.  1701(a)(8),  and  the  rulemaking 
authority  of  the  1872  Mining  Law,  30 
U.S.C.  22.  Clearly.  FLPMA's  overall 
structure  protecting  the  public  lands 
from  unnecessary  or  undue  degradation 
reflects  congressional  intent  that 
unnecessary  or  imdue  environmental 
impacts  not  occur.  For  the  past  20  years. 
BLM's  3809  regulations  have  been  in 
place  to  protect  the  public  lands  against 
uimecessary  or  imdue  degradation, 
including  enviromnental  protection 
considerations,  and  they  continue  to  do 
so  in  this  rule. 

The  comment  also  asserted  that  in 
other  provisions  of  FLPMA,  Congress 
directed  BLM  to  "provide  for 
compliance  with  applicable  pollution 
control  laws"  in  developing  land  use 
plans  (Sec.  202(c)(8),  43  U.S.C. 
1712(c)(8)).  The  comment  interpreted 
this  to  mean  that  Congress  imposed 
limits  on  BLM's  environmental 
protection  responsibilities,  instructing 
BLM  to  defer  to  other  agencies.  Federal 
and  state. 

Although  BLM  rules  do  provide  for 
compliance  with  applicable  pollution 
control  laws,  the  land  use  planning 
requirements  do  not  control  the 
interpretation  of  the  unnecessary  or 


undue  degradation  standard.  However, 
we  believe  these  arguments  miss  the 
point.  The  Secretary  may  exercise 
discretion  to  protect  the  environment 
through  the  process  of  approving  a  plan 
of  operations  under  section  3809.411  of 
these  regulations.  The  salient  question 
is  whether  BLM's  protection  scheme 
should  extend  beyond  the  requirements 
state  and  other  Federal  agencies 
establish.  Oiu  response  is  that,  as  a 
general  matter,  it  should  not.  for  those 
areas  and  subjects  adequately  addressed 
by  other  agencies'  requirements. 
Therefore,  we  do  not  intend  to  include 
environmental  protection  measures  or 
resource  protection  measures  in  this 
subpart,  where  we  can  rely  on  those 
imposed  by  environmental  protection 
laws  such  as  the  Clean  Water  Act,  or 
regulations  promulgated  by  the 
Environmental  Protection  Agency  or 
jurisdictional  state  agencies.  Thus,  we 
concluded  that  the  1 980  performance 
standards  generally  were  more 
appropriate  than  those  in  section 
380g.420(b)  and  (c)  in  die  2000  rule,  if 
we  include  those  in  paragraphs  (c)(3) 
and  (c)(4)  in  the  2000  rule. 

A  number  of  other  comments  repeated 
this  theme,  and  asserted  that  under  the 
2000  rule,  "operators  must  comply  with 
performance  standards  that  go  beyond 
federal  and  state  environmental 
requirements.  Among  other  things, 
operators  must  minimize  all  impacts  to 
the  enviroiunent  and  to  public  lands, 
even  if  those  impacts  do  not  result  in 
degradation  of  the  lands  and  even  if 
such  impacts  are  specifically  authorized 
by  permits  issued  by  other  federal  or 
state  agencies."  In  response  to  these 
concerns  and  the  conclusion  of  the  NRC 
Report  that  environmental  protection 
under  the  1980  rules  was  generally 
effective,  BLM  has  removed  the 
enviroiunental  performance  standards 
and  most  of  the  operational  performance 
standards  of  sections  3809.420(b)  and 
(c)  of  the  2000  rules.  In  their  place  BLM 
has  reinstated  the  standards  of  the  1980 
rules. 

Despite  the  critical  comments,  BLM 
has  decided  to  retain  section  3809.420 
(c)(3)  and  (c)(4),  on  acid-forming,  toxic, 
or  other  deleterious  materials  ("acid 
rock"),  and  leaching  operations  and 
materials  ("cyanide"),  respectively. 
Although  the  acid  rock  and  cyanide 
standards  were  first  inserted  into  BLM's 
regulations  as  part  of  the  2000  rule,  the 
reality  is  that  BLM  instituted  these 
policies  many  years  ago  and  they  have 
become  standard  industry  practice  on 
the  public  lands.  Thus,  they  should  be 
considered  the  baseline  requirements 
the  NRC  Report  considered.  As 
mentioned  earlier,  these  are 
redesignated  in  this  rule  as  sections 
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3809.420  (c)(ll)  and  (c)(12).  The 
provision  on  acid  rock  drainage 
implements  water  pollution  control 
laws  by  stating  the  preferred  venues  for 
control:  (1)  Prevent  or  minimize  the 
formation  of  the  acid-forming  toxic  or 
deleterious  materials;  (2)  if  that  can't  be 
done,  prevent  such  materials  from 
migrating;  and  (3)  if  that  can't  be  done, 
capture  and  treat  the  materials.  This  is 
a  common-sense  approach,  but  it  is 
limited  or  mitigated  by  the  statement  in 
paragraph  (c)(3)(iii)  that  operators  do 
not  have  to  go  to  lengths  that  are  beyond 
"reasonable"  for  source  and  migration 
control.  As  to  treatment,  discharges  of 
pollutants  must  meet  state  and  EPA 
standards. 

On  the  other  hand,  comments  from 
individuals  opposing  the  suspension  of 
the  2000  rule,  along  with  some  Indian 
tribes,  said  that  "[t]he  old  rule 
contained  no  environmental 
performance  standards  while  the 
current  [2000]  rule  requires  protection 
of  rivers,  streams  and  groimdwater." 
These  comments  mis-characterize  the 
1980  regulations.  Former  section 
3809.2-2(b),  which  we  restore  in  this 
rule  as  section  3809.420(b)(5),  required 


all  operators  to  "comply  with  applicable 
Federal  and  state  water  quality 
standards,  including  the  Federal  Water 
Pollution  Control  Act,  as  amended  (30 
U.S.C.  1151  et  seq.)."  Further,  as  we 
explained  in  the  preceding  paragraph, 
we  are  retaining  the  "acid  rock"  and 
"cyanide"  provisions  from  the  2000 
rule,  which  are  partly  intended  as  water 
protection  measures. 

Along  with  the  water  quality 
provisions  from  the  1980  regulations,  to 
accompany  the  "acid  rock"  and 
"cyanide"  provisions  from  the  2000 
rule,  we  are  restoring  from  the  1980  rule 
the  paragraphs  on  air  quality,  solid 
wastes,  fisheries,  wildlife  and  plant 
habitat  protection,  cxiltural  and 
paleontological  resource  protection,  as 
well  as  cadastral  survey  monument 
protection.  Thus,  it  is  abundantly  clear 
that  today's  regulations  ensure 
protection  of  the  environment  and  of 
natural  and  cultural  resources. 

One  comment  addressed  the  cost 
allocation  paragraph  of  the  provision  on 
cultural,  paleontological,  and  cave 
resources,  in  which  the  2000  rule  gave 
BLM  the  responsibility  for  deciding  who 
should  pay  for  investigation,  recovery, 


and  preservation  of  such  resources.  The 
comment  suggested  an  alternative 
scheme  under  which  BLM  would  lease 
or  sell  the  rights  to  recover  and  preserve 
such  resources.  The  comment  is  moot 
because  we  are  removing  the  provision 
in  question  and  restoring  the  1980 
provision,  which  charged  the  costs  to 
BLM. 

Restoring  provisions  from  the  1980 
regulations  will  cause  the  removal  of  the 
specific  reference  to  protection  of  cave 
resources  in  paragraph  (b)(7),  since 
caves  were  not  mentioned  in  the  1980 
regulations.  However,  paragraph  (a)(6) 
in  today's  rule  requires  operator 
compliance  with  all  pertinent  Federal 
and  state  laws,  which  includes  the 
Federal  Cave  Resources  Protection  Act 
(16  U.S.C.  4301  et  seq.). 

BLM  expects  that  implementation  of 
the  performance  standards  of  this  rule 
will  be  straightforward  because  this 
final  rule  does  not  introduce  new 
performance  standards.  We  recognize 
that  some  confusion  could  exist  as  to 
which  performance  standards  apply  to 
particular  operations.  The  following 
table  clarifies  which  set  of  performance 
standards  you  should  follow: 


If 


Then 


BLM  approved  your  pian  of  operations  prior  to  tfie  effective  date  of  this 

rule. 
Your  pian  of  operations  was  pending  prior  to  January  20,  2001   

You  filed  an  application  on  or  after  January  20,  2001 ,  and  BLM  has  not 
acted  on  It  as  of  tfte  effective  date  of  this  rule. 


Continue  to  operate  under  your  approved  pian. 

If  approved,  you  must  conduct  your  plan  of  operations  under  tt)e  per- 
formance standards  in  place  ttefore  January  20,  2001 . 

If  approved,  you  must  conduct  your  plan  of  operations  under  ttie  per- 
formance standards  in  place  as  of  the  effective  date  of  this  mle. 


We  should  also  note  we  did  not 
change  the  plan  content  requirements  in 
Section  3809.401. 


Section  3809.421    Enforcement  of 
Performance  Standards 

In  restoring  provisions  from  the  1980 
regulations  containing  performance 
standards,  we  have  added  section 
3809.421  containing  language  on 
enforcing  the  performance  standards. 
This  section  is  taken  from  section 
3809.1-3  of  the  1980  regulations.  The 
new  section  is  helpful  to  remind 
operators  that  failure  to  comply  with  the 
performance  standards  subjects  them  to 
enforcement  under  this  subpart.  We 
included  this  as  a  separate  section 
because  it  does  not  fit  into  the  structiu« 
of  section  3809.420  of  this  final  rule. 

Section  3809.500    In  General,  What  Are 
BlM's  Financial  Guarantee 
Requirements? 

Numerous  comments,  including  those 
of  Indian  tribes,  supported  the  bonding 
and  other  financial  guarantee  provisions 
in  the  2000  rule.  Industry  comments 


also  acknowledged  the  need  for 
financial  guarantee  requirements  for  all 
mining  activities  beyond  casual  use,  as 
recommended  by  the  NRC  Report.  As 
stated  in  our  final  rule  of  June  15,  2001 
(66  FR  32571),  we  are  not  changing  the 
overall  financial  guarantee  requirements 
in  the  2000  rule. 

At  this  time  we  want  to  reiterate  the 
Department's  commitment  to  allow  the 
use  of  existing  state  bond  pools,  if  the 
BLM  State  Director  determines  that  they 
provide  an  adequate  level  of  protection 
to  meet  the  requirements  of  this  subpart. 
In  particular,  we  wish  to  respond  to 
comments  suggesting  that  the  State  of 
Alaska  bond  pool  would  no  longer  be 
available  for  operations  on  BLM  lands. 
That  is  an  erroneous  interpretation. 
Under  these  regulations,  BLM  could 
continue  to  use  the  State  of  Alaska  bond 
pool  to  satisfy  the  requirements  of 
subpart  3809.  BLM  and  the  State  of 
Alaska  are  ciurently  negotiating  a 
revised  Memorandum  of  Understanding 
to  continue  use  of  the  bond  pool.  The 
previous  Memorandum  of 
Understanding  allowing  use  of  the  bond 


pool  has  been  extended  until  January  6, 
2002  and  may  be  extended  twice  again 
for  a  total  of  two  years  at  the  request  of 
the  State  Governor.  Thus  negotiations 
can  take  place  through  the  year  2003 
before  there  would  be  a  question  as  to 
whether  BLM  will  accept  a  financial 
guarantee  that  uses  the  bond  pool.  In 
addition,  you  should  note  that  BLM  can 
accept  other  instruments,  such  as 
insurance. 

Section  3809.554    How  Do  I  Estimate 
the  Cost  To  Reclaim  My  Operation? 

One  comment  stated  that  the  2000 
rule  should  have  adopted  standard  bond 
amounts  for  certain  activities  and  types 
of  terrain.  The  comment  said  that  some 
of  the  new  financial  assurance 
requirements  do  not  properly  reflect  the 
NRC  recommendations  or  would  have 
coimterproductive  consequences.  For 
example,  it  said  that  the  2000  rule  does 
not  incorporate  the  NRC  Report 
statement  that  standard  bond  amounts 
be  established  for  certain  types  of 
activities  in  specific  kinds  of  terrain, 
especially  for  the  activities  of 
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prospectors,  small  exploration 
companies,  and  small  miners. 
Specifically,  the  NRC  Report  states: 

Standard  bond  amounts  for  certain  types  of 
activities  on  specific  kinds  of  terrain  should 
be  established  by  the  regulatory  agencies.  It 
should  be  recognized  that  certain  types  of 
activities  are  less  costly  to  reclaim  than 
others.  A  set  of  activity-  and  terrain- 
dependent  standard  bond  amounts  (by  state, 
BLM  district,  or  forest)  should  be  established 
for  typical  activities,  especially  those  of 
prospectors,  small  exploration  companies, 
and  small  miners,  so  that  adequate  bonds  are 
posted  for  activities  under  5  acres  and  so  that 
the  permitting  process  is  expedited.  Standard 
bond  amounts  (a  certain  number  of  dollars 
per  acre  of  land  disturbed  for  a  particular 
type  of  activity)  should  be  used  in  lieu  of 
detailed  calculations  of  bond  amounts  based 
on  the  engineering  design  of  a  mine  or  mill. 
(NRC  Report  at  pp.  94-95.) 

According  to  the  NRC  Report,  BLM 
should  use  these  standard  bond 
amounts,  which  would  be  in  the  form  of 
a  certain  number  of  dollars  per  acre  of 
land  disttirbed,  instead  of  detailed 
calculations  of  bond  amounts  based  on 
the  engineering  design  of  a  mine  or  mill. 

As  we  stated  on  November  21,  2000 
65  FR  70070),  "(T)he  rule  is  flexible 
enough  to  permit  the  BLM  field  manager 
to  establish  fixed  amounts  for  activities 
under  his  or  her  jurisdiction,  but  also 
allows  the  field  manager  to  require  a 
financial  guarantee  in  an  amount  over  or 
imder  the  fixed  amount  if  the  cost  of 
reclamation  of  a  specific  operation 
deviates  from  the  fixed  amotuit."  This  is 
in  keeping  with  our  continued  belief, 
which  the  NRC  Report  endorses,  that 
good  management  principles  require 
that  an  operator  post  a  financial 
guarantee  covering  actual  reclamation 
costs.  A  national  rule  is  impractical  for 
the  establishment  of  fixed  bond 
amounts,  because  costs  of  reclamation 
would  vary  from  state  to  state  and  by 
terrain.  BLM  will  consider  whether 
fixed  bond  amounts  can  be  set  during 
the  implementation  process  for  this 
final  rule. 

Section  3809.598    What  if  the  Amount 
Forfeited  Will  Not  Cover  the  Cost  of 
Reclamation? 

In  section  3809.598,  we  removed  a 
reference  to'joint  and  several  liability  to 
conform  to  changes  we  made  to  section 
3809.116.  This  change  is  supported  by 
the  discussion  of  the  corresponding 
change  in  section  3809.116.  We  will 
determine  on  a  case-by-case  basis  the 
apportionment  of  liability  between 
operators  and  mining  claimants  to  cover 
the  full  cost  of  reclamation. 


Section  3809. 604    What  Happens  if  I 
Do  Not  Comply  With  a  BLM  Order? 

In  today's  final  rule  we  remove  a 
reference  in  paragraph  (a)  of  this  section 
to  civil  penalties  in  former  section 
3809.702.  As  BLM  is  removing  the 
provisions  for  civil  penalties  this  cross 
reference  is  no  longer  necessary. 

Section  3809. 702    What  Civil  Penalties 
Apply  to  Violations  of  This  Subpart?/ 
Section  3809.703  Can  BLM  Settle  a 
Proposed  Civil  Penalty? 

Two  comments  from  mining 
interests — a  company  and  a  trade 
association — addressed  these  sections. 
Both  expressly  stated  that  it  would  be  a 
good  idea  for  BLM  to  have  civil  penalty 
authority,  and  noted  that  the  NRC 
recommended  that  we  seek  this 
authority  from  Congress,  if  statutory 
authority  is  necessary.  One  of  the 
conunents  stated  flatly  that  FLPMA  does 
not  provide  authority  for  administrative 
penalties,  and  that  BLM  cannot  retain 
these  provisions  without  the 
appropriate  statutory  authority,  and  the 
other  said  that  it  would  be  prudent  for 
BLM  to  ascertain  whether  it  has 
administrative  penalty  authority  before 
retaining  these  provisions. 

In  light  of  these  comments,  we  have 
decided  to  remove  these  two  sections  in 
the  final  rule.  We  agree  that  FLPMA 
does  not  contain  a  section  expressly 
addressing  administrative  penalties. 
Although  in  the  November  2000, 
Federal  Register  preamble  we  made  an 
argument  in  support  of  the  agency's 
authority  to  assess  administrative 
penalties,  this  is  an  imsettled  area  for 
which  it  is  prudent  to  await  clear 
guidance  frt)m  Congress  before 
promulgating  rules.  Leaving  the 
administrative  penalty  rules  in  effect 
will  no  doubt  lead  to  continued 
litigation  on  the  issue  which  the  agency 
believes  can  be  avoided  by  future 
legislation. 

Removing  these  provisions  should  not 
hamper  our  efforts  to  protect  human 
health  and  the  environment  in  the  event 
that  an  operator  misuses  a  mining  claim 
or  public  lands  and  poses  an  immediate 
threat  to  these  values.  While  it  would  be 
extremely  useful  to  be  able  to  impose 
civil  penalties  administratively, 
especially  as  a  tool  to  penalize  delayed 
compliance,  we  can  pursue  alternate 
remedies. 

We  have  retained  the  enforcement 
provisions  of  sections  3809.601  through 
3809.605.  This  contains  a  significant 
expansion  of  enforcement  remedies 
available  to  BLM  beyond  those  available 
under  the  1980  rules.  Under  Sec.  303(b) 
of  FLPMA,  BLM,  through  the  Secretary 
of  the  Interior,  can  request  the  Attorney 


General  to  seek  injimctive  relief  or  other 
appropriate  remedy,  which  would 
include  a  temporary  restraining  order  in 
an  emergency,  to  prevent  unnecessary 
or  undue  degradation,  and  the 
collection  of  monetary  damages 
resulting  from  unlawful  acts.  In 
appropriate  circumstances,  monetary 
damages  can  be  large,  and  provide  a 
disincentive  to  unlawful  conduct. 
Section  3809.604(a)  of  the  2000 
regtilations,  which  we  do  not  amend  in 
this  final  rule  except  to  correct  a  cross- 
reference,  describes  this  statutory 
authority. 

We  have  additional  remedies  under 
43  CFR  subpart  3715.  The  use  and 
occupancy  regulations  apply  to  all  uses 
of  mining  claims  and  public  lands.  A 
use  must  be  reasonably  incident  (as 
defined  in  section  3715.0-5)  and  in 
compliance  with  all  applicable  Federal 
and  state  environmental  standards. 
Further,  the  operator  must  have 
obtained  all  required  permits  before 
beginning  a  use,  including  approvals 
under  43  CFR  part  3800  and  subpart 
3809.  Thus,  a  failure  to  be  in 
compliance  allows  BLM  to  issue  an 
immediate  suspension  order  under 
section  3715.7-l(a),  and,  where 
appropriate,  to  arrest  individuals  who 
fail  to  comply  with  such  an  order.  At 
trial,  the  United  States  can  demand 
monetary  compensation  for  damages. 

Finally,  BLM  may  seek  cooperative 
enforcement  by  a  state  or  other  Federal 
agency  that  unquestionably  has  civil 
penalty  authority. 

Other  Comments  Not  Directed  at 
Particular  Sections 

One  comment  urged  that  BLM.  in  its 
reconsideration  of  these  regulations 
during  the  time  they  are  suspended,  add 
provisions  to  allow  and  promote  the 
cleanup  of  abandoned  mine  sites  in  or 
adjacent  to  new  mine  areas  without 
causing  mine  operators  to  incur 
additional  environmental  liabilities, 
which  was  an  NRC  recommendation. 
Our  response  to  a  similar  comment  in 
the  2000  rule  was  that  "subpart  3809 
applies  to  active  operations,  not  to 
cleaning  up  previously  abandoned 
mines." 

We  are  also  correcting  a  cross- 
reference  in  section  3809.2  by  removing 
the  term  "§  3809.31(c)  '  at  the  end  of  the 
first  sentence  of  paragraph  (a),  and 
adding  in  its  place  the  term 
"§  3809.31(d)  and  (e). "  This  change  is 
merely  ministerial,  to  correct  a  mistake 
in  the  reference  to  section  3809.31 , 
whose  relevant  paragraphs  are  (d)  and 
(e),  not  (c).  The  discussion  under 
section  3809.31  contains  a  more 
complete  explanation. 
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m.  How  Did  BLM  Fulfill  its  Procedural 
Obligations? 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

BLM  found  in  the  2000  rule  that  the 
new  subpart  3809  regulations  were  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  require  an  assessment  of  potential 
costs  and  benefits  under  section  6(a)(3) 
of  that  Executive  Order.  Since  we  are 
retaining  most  of  the  2000  rule,  while 
amending  selected  provisions,  we  rely 
in  today's  rule  on  the  regulatory  impact 
analysis  and  benefit-cost  analysis 
prepared  for  the  2000  rule  and 
siunmarized  in  that  rule.  The  full 
analyses  remains  on  file  in  the  BL,M 
Administrative  Record  at  the  address 
specified  in  the  AOOAESSES  section.  In 
the  following  paragraphs,  we  describe 
how  the  changes  presented  in  today's 
rule  affect  this  analysis. 

The  estimated  costs  associated  with 
this  rule  are  significantly  lower  than 
those  associated  with  the  2000  rule. 
Over  the  10  year  period  that  we 
analyzed,  we  do  not  expect  today's  rule 
to  have  significant  annual  impacts  on 
the  economy. 

The  lower  expected  costs  arise 
primarily  from  removing  the  SIH 
provision  of  the  2000  rule.  Relative  to 
the  2000  rule,  substantial  production 
benefits  could  accrue  as  a  resuH  of 
eliminating  the  SIH  standard.  However, 
uncertainly  exists  with  respect  to  how 
eliminating  the  SIH  provision  will  affect 
net  economic  benefits.  Uncertainty 
about  how  the  SIH  provision  would  be 
implemented,  site  specific  factors,  and 
any  exploration  and  production  effects 
(and  the  timing  of  these  effetrts)  make 
evaluating  net  economic  benefits  very 
difficult. 

The  net  economic  effects  associated 
with  eliminating  joint  and  several 
liability,  civil  penalties,  and  revising  the 
performance  standards  (with  the 
exception  of  the  add  rock  drainage  and 
cyanide  standards,  which  would  be 
retained)  are  equally  difficult  to 
quantify  but  are  not  significant  because 
the  economic  costs  associated  with 
these  provisions  are  likely  to  be 
overshadowed  by  the  potential 
economic  costs  associated  with  the  SIH 
provision.  We  estimated  the  net  effect  of 
modifying  the  performance  standards 
from  the  1980  rule  to  the  2000  rule  as 
being  limited.  Similarly,  changing  the 
2000  standards  back  to  the  1980 
standards  will  result  in  negligible 
impact. 


Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 


simple  and  easy  to  imderstand.  We 
invite  your  comments  on  how  to  make 
these  final  regulations  easier  to 
imderstand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  tne  final 
regulations  clearly  stated? 

(2)  Do  the  final  regulations  contain 
technical  language  or  jargon  that 
interferes  with  their  clarity? 

(3)  Does  the  format  of  the  final 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

(4)  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections?  (A 
"section"  appears  in  bold  type  and  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading,  for  example 

"§  3809.420  What  performance 
standards  apply  to  my  notice  or  plan  of 
operations?") 

(5)  Is  the  description  of  the  final 
regulations  in  the  SUPPLEMENTARY 
INFORMATIOM  section  of  this  preamble 
helpful  in  understanding  the  final 
r^ulations?  How  could  this  description 
be  more  helpful  in  making  the  final 
regulations  easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  regulations  to  the 
address  specified  in  the  ADDRESSES 
section. 

National  Environmental  Policy  Act 

The  2000  rule  found  that  the  new 
subpart  3809  regulations  constituted  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  PoUcy  Act 
of  1969,  42  U.S.C.  4332(2)(C).  BLM 
prepared  an  enviromnental  impact 
statement  (EIS),  which  remains  on  file 
and  is  available  to  the  public  in  the 
BLM  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section.  Because  this  final  rule  retains 
most  of  the  provisions  of  the  2000  rule, 
we  rely  on  the  findings  in  the  EIS.  In  the 
following  paragraphs,  we  discuss  the 
extent  to  which  we  expect  this  rule  to 
change  the  impacts  on  the  human 
enviromnent  that  we  anticipated  in  the 
2000  rule. 

Record  of  Decision  Under  the  National 
Environmental  Policy  Act 

This  preamble  constitutes  BLM's 
record  of  decision  required  under  the 
Council  on  Environmental  Quality 
regulations  at  40  CFR  1505.2.  The 
decision  is  based  on  the  proposed  action 
and  alternatives  presented  in  the  Final 
Environmental  Impact  Statement, 
"Surface  Management  Regulations  for 
Locatable  Mineral  Operations,"  (BLM, 
October  2000). 


BLM  has  since  reevaluated  its  policy 
direction.  The  action  BLM  is  taking 
today  is  to  choose  a  new  alternative  as 
the  preferred  alternative,  but  which  is 
made  up  entirely  of  elements  from  the 
range  of  alternatives  in  the  FEIS,  whose 
impacts  have  already  been  analyzed. 
Therefore,  the  existing  FEIS  provides 
adequate  support  and  will  serve  as  the 
basis  of  today's  decision.  This  document 
contains  a  determination  of  NEPA 
adequacy  with  respect  to  each  provision 
that  has  been  altered  from  the  2000 
regulation. 

After  reconsidering  all  relevant  issues, 
alternatives,  potential  impacts,  and 
management  constraints,  BLM  is 
modifying  its  decision  of  November  21, 
2000,  which  selected  Alternative  3  of 
the  Final  EIS  for  implementation.  BLM 
is  reissuing  its  Record  of  Decision  and 
selecting  3  modified  Alternative  3  from 
the  Final  EIS.  The  selected  alternative 
retains  many  aspects  of  the  regulations 
issued  in  2000  while  incorporating 
other  elements  of  Alternative  1  (the 
1980  surfoce  management  regulations) 
and  Alternative  5  (the  NRC 
Recommendation  Alternative). 

The  new  selected  alternative  (the 
2001  regulations)  changes  the  1980 
surface  management  re^gulations,  which 
were  the  baseline  for  analysis  in  the  EIS, 
in  several  general  areas,  llie  changes 
include: 

(1)  Modifying  the  definition  of 
unnecessary  or  undue  degradation  to 
provide  a  closer  link  between  the 
performance  standards  and  prevention 
of  unnecessary  or  undue  degradation; 

(2)  Requiring  mineral  operators  to  file 
a  Plan  of  Operations  for  any  mining 
activity  beyond  casual  use  regardless  of 
disturbance  size; 

(3)  Requiring  operators  to  provide 
reclamation  bonds  for  any  disturbance 
greater  than  casual  use: 

(4)  Specifying  outcome-based 
performance  standards  for  conducting 
operations  on  public  lands;  and, 

(5)  Providing  options  for  Federal-state 
coordination  in  implementing  the 
regulations. 

We  present  a  side-by-side  comparison 
of  the  2001  regulations  alternative  with 
the  regulations  that  were  issued  in  1980 
(Alternative  1),  2000  (Alternative  3),  and 
the  NRC  Recommendations  Alternative 
5  in  this  Record  of  Decision  under  the 
section  titled,  "Determination  of  NEPA 
Adequacy." 

Alternatives  Considered 

BLM  considered  a  full  range  of 
program  alternatives  when  developing 
the  2000  rule.  Chapter  2  of  the  Final  EIS 
provides  a  description  of  how  key  issues 
drove  the  formulation  of  the 
alternatives.  BLM  developed  the  five 
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alternatives  considered  in  the  EIS  in 
response  to  issues  the  public  raised 
during  the  EIS  scoping  period  and 
comments  we  received  on  the  Draft  EIS. 
The  alternatives  ranged  frt)m  the 
required  "no  action"  alternative 
(Alternative  1),  which  would  have 
retained  the  1980  regulations,  to 
Alternative  4,  the  "maximum 
protection"  dtemative.  We  added  a  fifth 
alternative.  Alternative  5,  to  the  Final 
EIS  in  response  to  comments  that  BLM 
should  oidy  make  changes  to  the  3809 
regulations  that  were  specifically 
recommended  in  the  NRC  Report.  The 
following  is  a  brief  description  of  the 
alternatives  we  presented  in  the  FEIS 
and  the  rationale  behind  their 
formulation: 

Alternative  1,  No  Action — This 
alternative  would  have  retained  the 
1980  surface  management  regulations 
for  management  of  locatable  mineral 
operations.  This  alternative  served  as 
the  baseline  for  the  EIS  analysis.  The  No 
Action  alternative  encompasses  the 
view  expressed  by  many  in  industry  and 
state  governments  that  changes  in  the 
regulations  are  not  needed,  and  that 
BlAi  should  make  non-regtilatory 
changes  to  improve  the  program  prior  to 
proposing  any  regulatory  changes. 

Alternative  2,  State  Management — 
The  State  Management  alternative 
woiild  have  required  rescinding  the 
1980  regulations  and  rettuning  to  the 
prior  siirface  management  program 
strategy,  under  which  state  or  other 
Federal  regulations  governed  locatable 
mineral  operations  on  public  land. 
Compliance  with  these  other  regulations 
would  have  been  deemed  adequate  to 
prevent  unnecessary  or  imdue 
degradation  under  Alternative  2.  We 
developed  this  alternative  in  response  to 
comments  that  BLM  should  evaluate 
ways  to  encourage  mineral  development 
through  less  regulation,  and  that  a  BLM 
regulatory  role  was  not  needed  since  the 
respective  state  regulatory  programs 
were  adequate  to  protect  the 
enviroiunent. 

Alternative  3,  Year  2000 
Regulations — This  alternative 
considered  the  implementation  of  the 
proposed  regulations  developed  by  the 
3809  Task  Force.  Alternative  3  was  the 
BLM's  proposed  action  and  the  agency's 
"preferred  alternative"  in  the  Final  EIS. 
llie  alternative  was  changed  between 
the  draft  and  final  EIS  in  order  to 
incorporate  conclusions  and 
recommendations  from  the  NRC  Report 
and  in  response  to  public  comments. 
This  alternative  was  selected  for 
implementation  in  November  2000,  but 
no  longer  represents  the  preferred 
regxilatory  approach. 


Alternative  4.  Maximum  Protection — 
We  developed  the  maximum  protection 
alternative  presuming  that  the  3809 
regulations  could  not  change  the  basic 
mineral  resource  allocations  made  by 
the  mining  laws,  and  that  the  public 
lands  are  open  to  entry,  location,  and 
development  of  valuable  mineral 
deposits  unless  segregated  or 
withdrawn.  While  a  total  prohibition  on 
mining  activity  would  also  achieve  a 
higher  level  of  environmental 
protection,  it  would  be  beyond  the 
scope  of  the  action,  which  is  to  manage 
activity  authorized  by  the  mining  laws 
in  a  way  that  prevents  unnecessary  or 
undue  degradation.  A  surface 
management  program  under  Alternative 
4  would  allQw  BLM  to  give  the  highest 
priority  to  protecting  resource  values 
and  impose  design-based  performance 
criteria.  We  developed  this  alternative 
in  response  to  comments  that  stronger 
environmental  requirements  were 
needed,  that  BLM  should  have  total 
discretion  to  deny  certain  mining 
operations,  and  that  design-based 
performance  standards  should  be 
developed  as  a  nationwide  minimnm 
best  management  practice. 

Alternative  5.  NRC 
Recommendations — Alternative  5,  like 
Alternative  3,  incorporates  the 
recommendations  made  by  the  NRC 
Report.  However,  Alternative  5  limits 
changes  in  the  regulations  to  those 
specifically  reconunended  by  the  NRC. 
See  the  NRC  Report,  especially  pages  7 
to  9.  We  developed  this  alternative  in 
response  to  public  comments  and  a 
then-pendirig  appropriations  bill 
provision  that  would  have  restricted 
BLM  to  issuing  a  rule  covering  the 
regulatory  gaps  identified  in  pages  7-9 
of  the  Report. 

New  Selected  Alternative,  Year  2001 
Regulations — The  2001  regulation 
alternative  retains  most  of  the  regulatory 
language  of  Alternative  3.  The  2001 
regulation  alternative  incorporates 
changes  in  five  general  areas  to 
Alternative  3  to  create  the  new  preferred 
and  selected  alternative.  The  changes: 

(1)  Revise  the  definition  of  "operator" 
by  reinstating  the  1980  definition; 

(2)  Remove  paragraph  four  from  the 
definition  of  unnecessary  or  imdue 
degradation,  which  defined  unnecessary 
or  imdue  degradation,  in  part,  as 
"substantial  irreparable  harm  to 
significant  scientific,  cultural,  or 
environmental  resource  values  of  the 
public  lands  that  caimot  be  effectively 
mitieated'; 

(3)  Remove  the  joint  and  several 
liability  provision  to  ensure  fairness  to 
all  persons; 

(4)  Revise  the  section  on  performance 
standards  to  retain  the  general 


performance  standards  and  the 
standards  on  acid-forming  materials  and 
leaching  operations  but  to  replace  the 
other  specific  standards  with  those  from 
the  1980  regulations; 

(5)  Remove  the  sections  on  civil 
penalties  for  noncompliance;  and, 

(6)  Include  minor  editing  of  other 
sections  to  correct  errors  or  provide 
references  to  appropriate  sections. 

This  alternative  was  developed  after 
reconsidering  legal  authority,  the  policy 
direction  that  will  best  serve  the  public 
interest,  weighing  the  environmental 
benefit  (including  implementation 
burdens)  and  impacts  to  industry  from 
Alternative  3,  while  ensuring  that  the 
result  will  not  be  inconsistent  with  the 
NRC  recommendations. 

Environmentally  Preferred  Alternative 

Although  we  did  not  select  it,  the 
environmentally  preferred  alternative  is 
Alternative  4,  the  maximum  protection 
alternative.  While  many  of  the 
environmental  protection  measures 
contained  in  Alternative  4  were 
included  in  the  2001  regulations,  the 
BLM  decided  not  to  select  Alternative  4 
due  to  its  adverse  economic  impact  and 
administrative  cost  compared  to  the 
enviroiunental  benefit. 

Decision  Rationale 

BLM  has  included  all  practical  means 
to  avoid  or  minimize  environmental 
harm  in  the  new  selected  alternative. 
The  following  is  a  summary  of  the 
rationale  for  selection  of  the  preferred 
alternative  as  compared  to  the  other 
alternatives  with  respect  to  the  key 
regulation  issues.  A  detailed  rationale 
for  the  selection  of  each  regulatory 
provision,  and  the  changes  made  to  the 
2000  regulations,  is  discussed  elsewhere 
in  this  preamble. 

Definition  of  "Unnecessary  or  Undue 
Degradation' 

The  selected  alternative  satisfactorily 
addresses  the  overall  program  issue  of 
improving  BLM's  ability  to  prevent 
unnecessary  or  undue  degradation,  as 
required  by  FLPMA.  The  regulations 
change  the  definition  of  "unnecessary  or 
undue  degradation"  to  clarify  that 
operations  on  public  lands  must  be 
reasonably  incident  to  prospecting, 
mining  or  milling  activities,  that 
operators  must  meet  the  performance 
standards,  follow  their  Notice  or  Plan  of 
Operations,  and  comply  with  other  state 
and  Federal  laws  related  to 
environmental  protection.  The  new 
regulations  more  closely  tie  the 
prevention  of  "unnecessary  or  undue 
degradation"  to  objective  performance 
standards  rather  than  the  approach  in 
the  1980  regulations,  which  tended  to 
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rely  upon  standard  industry  practices  to 
protect  public  resources. 

As  we  have  stated  earlier  in  this 
preamble  we  did  not  select  the  portion 
of  the  definition  of  "unnecessary  or 
undue  degradation"  under  Alternative 
3,  which  contained  the  SIH  provision. 
Although  some  comments  with  regard 
to  this  provision  were  received  at  the 
time  that  it  was  analyzed  in  the  FEIS, 
BLM  asked  for  further  comments  in  its 
March  23,  2001,  notice  in  order  to  enlist 
the  aid  of  the  public  in  its  review  of  the 
rule,  as  well  as  ensine  that  the  public 
has  had  ample  opportunity  to  review 
and  comment  on  the  impact  of  the 
prohibition  in  paragraph  (4)  against 
substantial  irreparable  harm  to 
significant  resources.  After  reviewing 
the  comments  received  and  evaluating 
BLM's  policy  direction  in  order  to  better 
implement  its  mission  in  the  manner 
that  will  best  serve  the  public  interest, 
BLM  decided  that  implementation  and 
enforcement  of  the  S^  standard  would 
be  difficult  and  potentially  subjective, 
as  well  as  expensive  for  both  BLM  and 
the  industry.  The  remainder  of  the  2000 
definition  of  unnecessary  or  undue 
degradation,  based  more  closely  upon 
performance  standards,  will  accomplish 
this  goal  in  a  more  objective  and 
practical  manner. 

The  impacts  upon  the  level  of 
protection  afforded  to  sensitive 
resources  by  this  change  from  the  2000 
definition  will  not  differ  significantly 
from  the  range  of  alternatives  analyzed 
in  the  FEIS,  and  will  probably  fall 
between  Alternatives  1  and  3. 

In  comparison.  Alternatives  1  and  5 
would  not  provide  BLM  with  the 
maximum  ability  to  determine 
necessary  resource  protection  measures 
with  its  "prudent  operator"  standard  for 
what  constitutes  "unnecessary  or  undue 
degradation."  BLM  believes  that  the 
"prudent  operator"  standard  in  these 
Alternatives  gives  the  operator  too  great 
a  role  in  determining  the  appropriate 
level  of  protection  of  public  resources. 

Alternative  2  would  remove  the 
definition  of  "unnecessary  or  undue 
degradation"  as  a  regulatory  criterion 
and  rely  on  the  requirement  for 
operators  to  comply  with  state 
regiUations  and  other  environmental 
laws  to  protect  public  lands.  BLM 
decided  not  to  select  this  alternative 
since  certain  resources,  wildlife  not 
proposed  or  listed  as  threatened  or 
endangered,  cultural  resources,  and 
riparian  areas  would,  not  receive  the 
same  level  of  consideration  in  planning 
and  conducting  mineral  operations  at 
the  state  level  as  under  other 
alternatives.  Alternative  2  did  not 
provide  a  reasonable  assurance  that 
unnecessary  or  undue  degradation 


would  be  prevented  for  a  variety  of 
public  resources  without  a  BLM  role  in 
the  review  of  individual  projects. 

Alternative  4  would  tie  the  definition 
of  "uimecessary  or  undue  degradation" 
to  use  of  design-based  standards  and 
best  available  technology.  BLM  does  not 
believe  such  standards  are  flexible 
enough  for  application  to  the  wide 
variety  of  mining  operations  and 
environmental  conditions  on  public 
lands,  resulting  in  over-  or  under- 
regulation  of  some  operations. 

Performance  Standards 

The  new  alternative  retains  the 
general  performance  standards  from 
Alternative  3  but  replaces  the  specific 
and  environmental  standards  ,  except 
those  relating  to  acid  rock  and  cyanide, 
with  those  in  Alternative  1.  The  new 
selected  alternative  provides 
performance  standards  that  enumerate 
specific  outcomes  or  conditions,  yet  do 
not  mandate  specific  designs.  This  type 
of  performance  standard  provides  BLM 
with  the  level  of  detail  needed  to  ensure 
that  all  environmental  components  are 
addressed,  and  at  the  same  time 
preserves  flexibility  to  consider  site- 
specific  conditions  and  allows  for 
innovation  in  environmental  protection 
technology.  The  performance  standards 
developed  under  the  selected  alternative 
often  require  compliance  with,  or 
achievement  of,  the  applicable  Federal 
or  state  standard.  We  believe  this  is 
appropriate  as  it  facilitates  coordination 
with  the  states  and  reduces  the  potential 
for  a  single  operation  to  be  subject  to 
conflicting  standards.  The  2001 
regulations  also  provide  that  BLM  may 
take  enforcement  actions  where  the 
performance  standards  are  not  being 
met.  We  included  these  requirements 
because  without  enforcement  the 
performance  standards  may  not  be 
effective  in  protecting  or  reclaiming 
public  resources. 

We  did  not  select  Alternatives  1  or  5, 
which  would  retain  only  the 
performance  standards  in  the  1980 
regulations,  because  the  regulations  did 
not  include  recent  program  guidance 
related  to  the  performance  of  operations 
using  cyanide,  or  operations  where  acid 
rock  drainage  is  an  issue.  This  alleviates 
any  concerns  that  policy  and  guidance 
documents  may  not  provide  an  adequate 
basis  for  enforcement  if  either 
Alternative  were  selected. 

We  did  incorporate  the  1980 
performance  standards  into  the  selected 
alternative,  but  have  added  language 
linking  the  standards  to  existing  state 
and  Federal  law  and  tied  compliance 
with  these  standards  more  closely  to  the 
definition  of  unnecessary  or  undue 
degradation. 


Under  Alternative  2,  operators  would 
have  to  comply  with  the  performance 
standards  of  the  state  in  which  their 
operations  are  located.  While  BLM  has 
foimd  the  standards  in  many  states 
generally  adequate  in  the  areas  they 
cover,  BLM  believes  that  minimum 
Federal  standards  are  needed  for 
operations  on  public  lands  in  order  to 
prevent  unnecessary  or  imdue 
degradation.  Relying  on  individual  state 
standards  which  may  vary  widely, 
which  may  not  address  aU  resoiut:es  of 
concern  to  BLM,  or  which  are  subject  to 
change  or  varying  application  would 
not,  in  our  judgment,  allow  BLM  to 
prevent  imnecessary  or  undue 
degradation.  Therefore,  Alternative  2 
was  not  been  selected. 

The  performance  standards  under 
Alternative  4  would  have  been  design- 
based  and  would  not  be  flexible  enough 
to  accoimt  for  the  variety  of  mining 
operations  and  environmental 
conditions  on  public  lands.  The 
performance  standards  under 
Alternative  4  would  have  been  overly 
stringent  for  some  operations  or 
possibly  not  stringent  enough  in  other 
cases.  In  addition,  the  NRC  Report 
recommended  against  adoption  of 
prescriptive,  design-based,  standards 
such  as  those  in  Alternative  4.  Adoption 
of  these  standards  would  be 
inconsistent  with  the  NRC  Report. 

Notice  Plan  of  Operations  Threshold 

BLM's  main  mechanism  for 
preventing  unnecessary  or  undue 
degradation  is  through  the  review  of 
Notices  and  the  review  and  approval  of 
Plans  of  Operations.  The  threshold  for 
when  to  file  a  Plan,  what  it  must 
contain,  and  how  it  is  reviewed,  are  part 
of  this  mechanism.  After  considering  a 
variety  of  approaches  for  setting  the 
notice/plan  of  operations  threshold, 
including  the  NRC  Report 
recommendations,  BLM  has  decided  the 
threshold  should  generally  be  set 
between  the  exploration  and  mining 
levels  of  activity.  In  special  category 
lands,  BLM  has  decided  to  set  the 
threshold  at  any  activity  greater  than 
"casual  use."  By  using  these  thresholds, 
the  selected  alternative  focuses  the 
detailed  review  upon  the  site-specific 
environmental  analysis  process 
conducted  for  a  Plan  of  Operations.  The 
basis  is  the  level  of  harm  likely  to  result 
from  the  activity,  rather  than  its  purpose 
or  intended  result,  and  so  a  distinction 
has  been  drawn  between  exploration 
activities  and  mining  operations. 
Exploration  generally  has  not  created 
major  environmental  impacts,  nor  is  it 
difficult  to  mitigate.  Casual  use 
generally  results  in  no  or  negligible 
disturbance  of  the  public  lands.  The 
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requirement  to  file  a  Notice  for 
operations  involving  exploration 
activities,  combined  with  the  selected 
alternative's  financial  guarantee 
requirements  and  performance 
standards,  will  prevent  imnecessary  or 
undue  degradation  while  focusing 
agency  resources  at  the  activity  with  the 
greatest  potential  to  cause  impacts. 

BLM  has  also  included  other  changes 
to  the  regulations  applicable  to  Plans  of 
Operations  in  the  selected  alternative. 
We  have  developed  a  more 
comprehensive  list  of  content 
requirements,  as  compared  to 
Alternative  1 ,  to  ensure  that  critical 
items,  such  as  plans  and  standards  for 
reclamation,  interim  management  and 
environmental  monitoring,  are  not 
overlooked.  We  have  added  a 
mandatory  public  notice  and  comment 
requirement  to  the  process  of  reviewing 
proposed  Plans  of  Operations  to  ensure 
the  public  has  an  opportiinity  to 
comment  prior  to  approval  of  plan 
activity  that  may  impact  public 
resources.  The  provisions  in  the 
selected  alternative  are  the  same  as 
those  foimd  in  Alternative  3. 

We  did  not  choose  Alternative  1 
because  to  do  so  would  have  been 
inconsistent  with  the  NRC  Report.  Some 
small  mining  operations  disturbing  less 
than  5  acres  have  created  significant 
environmental  impacts  or  compliance 
problems.  These  problems  could  have 
been  avoided  or  reduced  if  BLM  had 
required  the  operator  to  submit  a  Plan 
of  Operations  and  the  plan  had  been 
subject  to  NEPA  review. 

Alternative  2  would  not  have 
addressed  this  issue  satisfactorily. 
While  generally  all  states  have  some 
permit  review  process,  most  do  not  have 
a  comprehensive  review  process  similar 
to  NEPA.  Other  states  may  have  permits 
geared  towards  specific  media  like  air  or 
water,  but  may  not  address  concerns 
such  as  cultural  resources,  or  may  not 
always  include  a  public  involvement 
process. 

Conversely,  Alternative  4  would 
require  a  Plan  of  Operations  for  any 
activity  greater  than  casual  use, 
including  exploration.  Use  of  agency 
resources  to  process  Plans  of  Operations 
for  exploration  projects,  which  have  a 
low  environmental  risk,  woiild  not  be 
efficient  and  would  result  in 
unnecessary  delay  to  the  mineral 
operator.  In  addition,  this  requirement 
would  not  be  consistent  with  the  NRC 
Report,  which  recommended  that  Plans 
of  Operations  be  required  for  mining 
and  milling  operations  (but  not 
exploration  activities),  even  if  the  area 
disturbed  is  less  than  5  acres. 

While  Alternative  5  has  the  same 
notice/plan  of  operations  threshold  as 


the  selected  alternative,  it  does  not 
contain  the  more  specific  Plan  of 
Operations  content  or  public  notice  and 
comment  requirements.  BLM  believes 
these  requirements  are  necessary  for  the 
identification,  prevention,  or  mitigation, 
of  environmental  impacts  associated 
with  mining.  These  additional 
requirements  are  not  inconsistent  with 
the  NRC  Report. 

Financial  Guarantees 

The  posting  of  a  financial  guarantee 
for  performance  of  the  required 
reclamation  is  a  major  component  of  the 
regulatory  program  under  all  the 
alternatives  BIAi  considered.  The  new 
selected  alternative  is  the  same  as 
Alternative  3.  It  requires  all  notice-  and 
plan-level  operators  to  post  a  financial 
guarantee  adequate  to  cover  the  cost  as 
if  BLM  were  to  contract  with  a  third 
party  to  complete'reclamation  according 
to  the  reclamation  plan,  including 
construction  and  maintenance  costs  for 
any  treatment  facilities  necessary  to 
meet  Federal  and  state  environmental 
standards.  BLM  decided  to  require 
financial  guarantees  for  all  Notices  and 
Plans  of  (5perations  because  of  the 
inability  or  imwillingness  of  some 
operators  to  meet  their  reclamation 
obligations.  At  present,  the  potential 
taxpayer  liability  for  reclamation  of 
operations  conducted  under  the  3809 
regulations  and  not  having  a  financial 
guarantee  is  in  the  millions  of  dollars. 
BLM  has  decided  that  to  protect  and 
restore  the  environment  and  to  limit 
taxpayer  liability,  financial  guarantees 
for  reclamation  should  be  required  at 
100  percent  of  the  estimated  cost  for 
BLM  to  have  the  reclamation  work 
performed.  This  includes  any  costs  that 
may  be  necessary  for  long-term  water 
treatment  or  site  care  and  maintenance. 

The  1980  regulations  (Alternative  1) 
do  not  contain  financial  guarantee 
requirements  adequate  to  achieve  this 
level  of  protection.  Under  the  1980 
regulations,  notice- level  operators  are 
not  required  to  provide  a  financial 
guarantee  for  reclamation,  and  financial 
guarantees  for  plan-level  operations  are 
discretionary.  A  number  of  notice-level 
operations  have  been  abandoned  by 
operators,  leaving  the  reclamation 
responsibilities  to  BLM.  In  addition,  the 
existing  regulations  are  silent  on  the 
need  to  provide  bonding  for  any 
necessary  water  treatment  or  site 
maintenance.  BLM  believes  it  is 
necessary  to  specify  this  requirement  to 
eliminate  any  argument  about  requiring 
such  resource  protection  measures. 

Alternative  2  would  rely  on  state 
financial  guarantee  programs.  While 
BLM  intends  to  work  with  the  states 
under  the  selected  alternative  to  avoid 


double  bonding,  relying  exclusively  on 
state  bonding  may  not  provide  adequate 
protection  of  the  public  resources.  Not 
all  states  require  a  financial  guarantee 
for  all  disturbance  at  100  percent  of  the 
estimated  reclamation  cost. 

Alternative  4  requires  financial 
guarantees  for  reclamation  of  all 
disturbance  at  100  percent  of  the 
estimated  reclamation  costs.  Alternative 
4  would  also  require  bonding  for 
undesirable  events,  accidents,  failures, 
or  spills.  BLM  believes  it  would  be 
overly  burdensome  on  the  operator  to 
require  a  financial  guarantee  for  the 
remediation  of  events  with  a  low 
probabiUty  of  occurrence  and  therefore 
did  not  select  the  Alternative  4  financial 
guarantee  provisions.  Such  potential 
problems  are  best  addressed  by  a 
thorough  review  of  the  operating  plans 
and  the  development  of  contingency 
measures,  which  are  part  of  the  selected 
alternative. 

Alternative  5  would  impose  financial 
guarantee  requirements  similar  to  the 
selected  alternative.  However,  imder 
Alternative  5,  the  procedural 
requirements  for  establishing  the 
amount  of  a  financial  guarantee  are 
more  limited  than  those  followed  under 
the  selected  alternative.  For  example, 
there  is  no  public  notification  before 
release  of  the  financial  guarantee,  as 
there  is  in  the  selected  alternative.  BLM 
believes  these  procedures  are  of  value  in 
arriving  at  a  final  reclamation  financial 
guarantee  amount  and  has  therefore  not 
selected  the  Alternative  5  financial 
guarantee  requirements. 

Enforcement 

The  new  selected  alternative  for 
enforcement  of  the  regulations  does  not 
include  the  civil  penalties  provisions 
that  were  contained  in  Alternative  3. 
Throughout  the  process  of  preparing  the 
2000  mles,  BLM  was  aware,  as  was  the 
NRC,  that  it  is  not  clear  FLPMA 
provides  BLM  the  authority  to  impose 
civil  penalties  is  uncertain.  In  light  of 
comments  questioning  BLM's  authority 
to  assess  civil  penalties  the  new  selected 
alternative  does  not  include  provisions 
for  assessment  of  civil  penalties.  We 
intend  to  work  with  the  Congress,  as 
recommended  by  the  NRC  Report,  to 
clarify  our  authority  with  respect  to 
civil  penalties.  While  it  would  be 
extremely  useful  to  be  able  to  impose 
civil  penalties  administratively, 
especially  as  a  tool  to  penalize  delayed 
compliance  in  cases  where  unnecessary 
or  undue  degradation  is  ongoing  or 
inuninent,  BLM  can  pursue  alternate 
remedies  such  as  injunctive  relief, 
suspension  orders  under  the  regulations 
at  43  CFR  3715,  and  cooperative 
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enforcement  agreements  with  states  that 
do  have  dvil  penalty  authority. 

The  new  selected  alternative  retains 
the  language  from  Alternative  3 
regarding  procedures  for  enforcement 
orders  and  criminal  penalties.  BLM 
believes  the  language  regarding 
enforcement  orders  clarifies  the 
sometimes  cumbersome  procedure 
related  to  notices  of  noncompliance  in 
the  1980  relations.  The  selected 
alternative  also  makes  clear  what 
constitutes  prohibited  acts  under  the 
regulations.  BLM  has  decided  to  include 
language  regarding  criminal  penalties  in 
the  selected  alternative  to  make  clear 
the  potential  criminal  penalties  for 
violation  of  the  regulations.  These 
penalties  existed  before  the  rulemaking. 

Relying  exclusively  on  the  states' 
enforcement  programs  under 
Alternative  2  may  have  limited  utility  in 
achieving  Federal  land  management  or 
reclamation  objectives.  Conversely,  state 
enforcement  in  such  delegated  programs 
as  air  quality  or  water  quality  may  be 
more  effective  than  BLM  enftwcement 
acticHi.  The  selected  alternative  provides 
fat  cooperation  with  the  state  is  order 
to  quickly  resolve  noncompliance  in 
thMe  del^ated  programs  areas. 

Alternative  4  contains  a  requirement 
for  nundatory  eafincenient.  This  means 
when  a  violation  is  observed  in  the 
field,  the  BLM  inspector  must  issiie  a 
noncompliance  uad  must  assess  a 
penalty.  The  jvoblem  with  this 
apfvoach  is  that  tbeie  may  be 
extenuating  ciicuinstanoes  that  an 
inspector  should  consider  before  taking 
an  enforcement  action,  or  it  may  be 
possible  to  resohre  the  violation  in  the 
fi^  without  issuing  a  notice  of 
noDcompliancw.  We  did  not  select  this 
mandatory  enfoscement  provisicm.  BLM 
believes  the  regnlatoty  approach  to 
ooBpliaDoe  in  AHemative  4  may 
actually  hinder  the  res(rfutioa  erf 
cniimKance  proUeais  by  providing  an 
incantive  for  their  coocaaliawiit. 


Fedatal/State  Coonfination 

Most  (rf  the  activity  under  the  3809 
prag^ani  occurs  in  the  Western  States. 
These  states  have  regulatory  prugiams 
aiqrficaUe  to  mineral  operaticms  in  the 
fonn  of  either  specific  regulations  that 
upfif  to  mining,  overall  envinHunental 
protection  regulations  for  a  specific 
rawwHce  such  as  water  quality,  or  both. 
How  die  BLM  surface  management 
piOffaut  is  coordinated  with  the  state 
programs  is  an  issue  that  crosses  all 
elemeuts  of  the  alternatives  we 
considered.  After  consultation  with  the 
states,  consideration  of  BLM  resource 
protection  needs,  and  evaluation  of  the 
various  adtematives,  we  have  decided  to 


use  the  Federal/state  coordination 
approach  in  Alternative  3. 

The  selected  alternative  provides  a 
combination  of  Federal/state  agreements 
that  we  can  use  to  coordinate  efforts, 
reduce  duplication,  and  improve 
resource  protection  while  not  overly 
burdening  the  operator.  The  selected 
alternative  provides  for  two  types  of 
Federal/state  agreements,  those  that 
provide  for  joint  administration  of  the 
program,  and  those  in  which  BLM 
defers  part  or  all  of  the  program  to  the 
state  (with  BLM  retaining  minimum 
involvement).  BLM  selected  this 
alternative  to  provide  flexibility  for  the 
BLM  field  offices  to  develop  their  own 
Federal/state  program  specific  to  their 
states'  operating  and  regulatory 
enviromnoit.  By  also  incorporating  state 
performance  standards  into  the  BLM 
performance  standards,  as  described 
above,  this  alternative  facilitates 
coordination  between  BLM  and  the  state 
regulatory  agencies  when  it  comes  to 
development  and  implementation  of 
Federal/state  agreements. 

While  the  1980  regulations 
(Alternative  1)  provide  for  Federal/state 
agreements,  we  did  not  select  it  because 
such  agreements  do  not  require  BLM  to 
concur  in  the  state's  approval  of  each 
Plan  of  Operations;  or  in  the  approval, 
release,  or  forfeiture  of  a  financial 
guarantee.  In  the  2000  rule,  BLM 
concluded  that  retaining  at  least  a 
concurrence  role  in  these  actions  is  the 
minimum  we  need  to  prevent 
unnecessary  or  undue  degradation  of 
the  public  lands. 

Alternative  2  would  leave  review, 
^proval,  and  enforcement  for  mineral 
operations  to  the  respective  state 
programs.  Total  reliaice  on  state 
r^ulatifm  may  not  be  adequate  to 
protect  all  the  public  land  resources 
bom  unnecessary  c»  undue  degradatitHi. 
BLM  as  a  land  manager  has  to  meet  a 
comprehensive  requirement  to  protect 
all  the  resources  on  puUic  lands  from 

imnar— —gy  nrnnAi*  ilaglMJMtiwi   In 

addition,  tlds  would  be  a  bmdeB  on  the 
state  for  vduch  BLM  would  not  be  aUe 
to  provide  compensation,  For  tbisae 
reescms,  we  did  not  select  Altsnative  2. 

BLM  did  not  select  Alternative  4 
because  it  would  assert  Federal  control 
over  opoations  with  only  a  minimal 
BLM  effort  to  coordinate  with  state 
regulatory  agencies.  Such  an  apiwoach 
could  lead  to  conflicting,  or  at  least 
confusing,  standards  for  operators,  and 
duplication  of  efiint  Independent  BLM 
standards  would  be  difficult  to 
administer  becaiise  of  the  intermingling 
of  private  and  public  land  that  occurs  at 
many  mining  operations.  Alternative  4 
could  result  in  situations  where  two 
difiierent  performance  requirements 


apply  within  the  same  operating  area 
depending  upon  the  land  status.  Nor 
does  Alternative  4  lesvlt  in  substantial 
environmental  benefits.  Where  the 
states  have  developed  performance 
standards  for  mineral  operations,  they 
are  generally  considered  adequate  for 
operations  on  public  lands.  Where  there 
are  regulatory  gaps  in  state  standards  or 
programs,  development  of  a  specific 
BLM  requirement  is  warranted,  but 
without  wholesale  replacement  of  the 
state  standard. 

Federal/state  coordination  under 
Alternative  5  would  not  differ  greaUy 
bom  the  1980  regulations.  Alternative  5 
would  provide  procedures  for  referral  of 
enforcement  actions  to  the  state. 
However,  it  would  not  provide  for 
retention  of  a  minimal  level  of 
involvement  by  BLM  in  individual 
project  approvals  or  financial 
guarantees.  In  the  2000  rule.  BLM 
concluded  this  minimal  level  of 
participation  is  needed  to  meet  its 
obligation  to  prevent  unnecessary  or 
undue  degradation. 

Consistency  With  the  NRC  Repent 

Since  release  of  the  NRC  Report, 
"Hardrock  Mining  on  Federal  Lands." 
recent  Congressional  apim>priations  acts 
have  omtained  a  requirement  that  any 
final  3809  r^ulations  must  be  "not 
inconsistent  with"  the 
recommendations  in  the  NRC  Report. 
This  Congressional  requirement  places 
some  manag^Bent  constraints  on  the 
selection  of  a  final  altanative.  Of  the 
five  alternatives  in  the  Final  EIS,  only 
Alternatives  3  and  5  are  not  inconsistent 
with  the  reoommmdatians  in  the  NRC 
Report. 

Alternative  1.  retaining  the  1980 
r^ulatims  completely,  would  be 
inconsistent  wiA  the  recommendations 
of  the  NRC  Report  The  NRC  report 
identified  specific  g^is  in  the 
iuodmadrnm. 

f  for  regnlatosy 
See  die  NRC  RqxKt,  pafBS  7- 
9.  BLM  coold  not  now  decide  to  seiact 
the  1980  regulatians,  en  tolo,  wtthonl 
bung  inconsistent  with  the  rate 
recommendaticms. 

Alternative  2  would  be  fanconsistwrt 
writh  most  of  the  NRC  recommendations. 
Alternative  2  does  not  provide 
reclamation  bonding  for  all  disturbance 
greats  than  casual  use.  does  not 
provide  for  a  Plan  of  Operaticms  fat  all 
mining  activity,  does  not  provide  for 
clear  procedures  for  modiTjring  plans  oi 
operations,  and  does  not  require  interim 
management  plans.  The  NRC  repwt 
cleaiiy  recommends  regulatcny  changes 
that  are  inconsistent  with  the  decreased 
BLM  role  inherent  in  Alternative  2. 
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BLM  has  decided  not  to  select 
Alternative  3,  as  presented  in  the  Final 
EIS.  due  to  legal  and  policy 
considerations  and  in  light  of  the 
comments  received.  BLM  has 
determined  that  we  should  remove  the 
SIH  standard  as  unnecessary  and 
possibly  needlessly  burdensome  to 
industry  since  other  means  exist  to 
protect  the  resources  covered  by  the  SIH 
standard.  In  addition,  BLM  may  not 
have  the  authority  to  implement  the 
civil  penalties  provisions.  Other 
changes  to  Alternative  3  reflect  new 
policy  choices. 

Regulations  developed  under 
Alternative  4  would  be  more  stringent 
than  those  suggested  by  the  NRC  and 
therefore  would  be  inconsistent  with  the 
NRC  recommendations.  The  Alternative 
4  requirement  to  file  a  Plan  of 
Operations  for  all  activity  greater  than 
casual  use  would  be  inconsistent  with 
the  NRC  finding  that  exploration 
involving  less  than  5  acres  of 
disturbance  should  be  allowed  under  a 
Notice.  The  use  of  design-based 
standards  and  mandatory  pit  backfilling 
imder  Alternative  4  woidd  be 
inconsistent  with  the  NRC 
recommendation  that  BLM  use 
performance-based  standards.  It  is  also 
not  in  harmony  with  a  discussion 
(which  was  not  incorporated  in  a 
specific  recommendation)  of  the  NRC 
Report  which  suggested  that  pit 
backfilling  should  be  determined  on  a 
case-by-case  basis. 

Alternative  5  was  designed 
specifically  to  compare  the  impacts 
resulting  from,  and  limited  to, 
incorporating  the  specific 
recommendations  in  the  NRC  Report. 
Both  Alternative  5  and  the  new  selected 
alternative  incorporate  the  NRC 
recommendations  into  the  3809 
regulations.  The  main  difiierence 
between  these  two  alternatives  is  that 
Alternative  5  limits  the  changes  in  the 
regulations  to  the  specific  NRC 
recommendations,  while  Alternative  3 
includes  both  the  changes 
recommended  by  NRC  and  some 
additional  regulatory  changes  that  BLM 
believes  are  necessary  to  address 
program  issues. 


The  new  selected  alternative  for  the 
2001  regulations  incorporates  most  of 
the  requirements  from  Alternative  3,  but 
removes  the  substantial  irreparable 
harm  provision  in  the  definition  of 
unnecessary  or  imdue  degradation. 
Other  changes  made  to  Alternative  3  are 
included  in  the  new  selected 
alternative.  These  additional  changes 
reflect  the  Secretary's  judgment  as  to 
what  BLM  requires  to  prevent 
unnecessary  or  undue  degradation  of 
the  public  lands.  Because  many 
regulatory  sections  are  not  addressed  in 
the  NRC  Report,  they  would  not  be 
inconsistent  with  it.  In  addition, 
selection  of  the  alternative  for  the  2001 
regulations  does  not  preclude  BLM  from 
pursuing  the  NRC  suggestions  for  non- 
regulatory  improvements  to  the  surface 
management  program. 

In  other  portions  of  the  preamble  you 
can  find  additional  discussion  of  how 
the  NRC  Report  and  Appropriations  Act 
provisions  affect  today's  final  rule. 

Determination  ofNEPA  Adequacy 

Since  the  final  selected  alternative 
represents  a  combination  of  several 
alternatives,  this  Record  of  Decision 
includes  a  review  of  the  adequacy  of  the 
Final  EIS  in  addressing  the  pi}tential 
impacts  that  would  occur  under  the 
2001  regulations  as  compared  to  the 
impacts  we  analyzed  imder  the  range  of 
alternatives  in  the  FEIS.  The  table 
presented  below  shows  how  key 
regulatory  provisions  of  the  2001 
regulations  are  included  in  the  analysis 
under  one  or  more  of  the  alternatives, 
and  notes  how  impacts  imder  the 
selected  alternative  compare  with  those 
predicted  in  the  Final  EIS.  We  have 
found  that  the  impacts  resulting  frxim 
the  new  2001  alternative,  with  respect 
to  the  baseline  established  by  the  1980, 
as  well  as  the  change  from  the  2000 
regulations,  would  fell  within  the  range 
of  impacts  analyzed,  and  thus  are  not 
significanUy  different.  All  the 
provisions  adopted  in  2001  were 
options  that  could  have  been  adopted  in 
2000.  No  significant  new  information  or 
change  in  circumstances  has  occtirred 
that  woidd  alter  the  analysis  or  findings 
in  the  FEIS.  Based  on  this  review,  it  is 


our  determination  that  the  Final  EIS 
prepared  in  November  2000  provides 
adequate  analysis  of  the  impacts  that 
would  occur  from  implementation  of 
the  new  selected  alternative. 

Changes  From  the  2000  Regulations 

The  determination  of  NEPA  adequacy 
is  prepared  for  this  Record  of  Decision 
based  upon  the  following  changes  to  the 
3809  regulations  that  were  promulgated 
in  2000  under  Alternative  3: 

1.  Revision  of  the  definition  of 
"operator,"  and  changes  in  the  section 
on  responsibilities  under  §  3809.116  to 
eliminate  the  joint  and  several  liability 
provisions. 

2.  Removal  of  paragraph  (4)  of  the 
definition  of  "unnecessary  or  undue 
degradation,"  which  defined 
unnecessary  or  undue  degradation,  in 
part,  as  causing  substantial  irreparable 
harm  to  significant  scientific,  cultural, 
or  environmental  resource  values  of  the 
public  lands  that  cannot  be  effectively 
mitigated.  Also  removal  of  similar 
language  fit>m  sections  3809.415(d)  and 
3809.41  l(d)(3)(ui). 

3.  Revision  of  section  3809.420  on 
performance  standards.  Retain  the 
general  performance  standards  and  the 
standards  on  acid-forming  materials  and 
leaching  operations.  Replace  the  other 
specific  standards  with  performance 
standards  from  the  1980  regulations. 

4.  Removal  of  sections  3809.702  and 
3809.703  regarding  civil  penalties  frt>m 
the  2000  regulations. 

5.  Other  minor  edits  to  correct  errors 
or  provide  references  to  appropriate 
sections. 

Comparison  of  EIS  Alternatives  and 
2001  Regulations 

The  following  table  compares 
provisions  of  the  1980  regulations 
alternative,  the  2000  regulations 
alternative,  the  NRC  recommendation 
alternative  and  the  2001  regulation 
alternative.  Immediately  below  the  side- 
by-side  comparison  is  an  evaluation  of 
the  adequacy  of  the  Final  EIS  in 
identifying  and  analyzing  impacts  that 
would  result  frt>m  selecting  the  2001 
regulations. 
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3809  Regulation  Alternatives  Comparison  and  Determination  of  NEPA  Adequacy 


Regulation  compo- 

EIS  alternative  1: 

EIS  alternative  3: 

EIS  alternative  5: 

New  selected  alternative  2001  regula- 

nsnt 

1980  regulations 

2000  regulations 

tions 

tions 

Casual  Use  Definh 

Activities  resulting  only  in  negligible 

Cumulative  impacts  could  not  exceed 

Same  as  Alter- 

Same as  Alt  3. 

tion/S«x:tion 

surface  distuftance  and  not  involv- 

casual use  level 

native  1. 

Dredging  [3809.5]. 

ing  mechanised  earttimoving  equip- 
ment, explosives,  or  vehicle  use  in 
areas  closed  to  off-road  vehicles.  In- 
terior Board  of  Land  Appeals  (IBLA) 
has  ruled  that  suction  dredges  are 
net  casual  use  under  the  1980  regu- 
lations. 

Regulations  would  specify  that  smaH 
suction  dredges  could  be  casual 
use 

BLM  would  not  require  a  Notice  or 
Plan  for  suction  dredging  if  a  state 
permit  is  required  and  BLM  has  a 
It^OU  with  the  state  on  suction 
dredging. 

Adequacy  01  NEPA  analysis:  The  2001  regulations  are  the  same  as  the  2000  regulations  regarding  casual  use  and  suction  dredging.  Impacts  from  casual  use  activi- 
ties are  described  m  the  Final  EIS  under  Alternative  3  Requiring  suction  dredge  operators  to  contact  BLM  would  delay  activity,  Increase  operation  costs,  and  re- 
strict access  of  small  miners  and  recreationists  to  minerals  There  would  be  an  estimated  5  to  10%  decrease  in  overall  casual  use  activity,  with  an  up  to  25%  de- 
crease in  suction  dredging  activity.  Anticipated  environmental  benefits  include  prevention  of  impacts  to  T&E  species  and  their  habitat,  and  a  decrease  in  cumu- 
Mive  impacts  from  large  numbers  of  casual  use  operators  woilang  in  a  singte  area. 


Definition  of  Protect 
Area  [3809.5]. 


A  tract  of  land  upon  which  operations 
are  conducted.  Includes  area  re- 
quired for  buHding  or  maintaining 
roads,  powerlines,  pipelines,  or 
other  means  of  access  Project  area 
may  Include  one  or  more  mining 
claims,  but  ciainu  must  be  under 
one  ownership. 


Changed  to  not  specify  tfiat  mining 
claims  Involved  in  a  proiect  be  urtder 
single  ownership. 


Same  as  Alter- 
native 1. 


Retain  lartguage  in  2000  regulations. 


Adequacy  of  NEPA  analysis:  The  definition  of  "proiect  area"  is  covered  under  the  anatysis  of  Alt.  3  in  the  Final  EIS.  The  definition  was  not  identified  during  the  EIS 
pn>C8SS  as  a  significant  impact  to  the  environment  or  the  operator.  Intent  of  "protect  area"  definition  Is  to  make  sure  that  all  support  facilities  are  considered  in  the 
review  and  analysis  processes. 


Definition  of  Oper- 
alor  (3809  5]. 


Operator  means  a  person  corKkicting 
or  proposing  to  conduct  operations. 


Operator  means  any  person  wfio  man- 
ages, directs  or  corKlucts  operations 
at  a  project  area,  ...  Including  a  par- 
ent entity  or  an  affiliate  wtx>  materi- 
ally participates  in  such  manage- 
ment, direction,  or  corfduct.  An  oper- 
ator on  a  particuiar  mining  daim 
may  also  be  the  mining  claimant. 


Same  as  Alter- 
native 1. 


Same  as  Alternative  1.  Remove  2000 
Operator  definition  and  joint  and 
several  liability  in  3809116  Return 
to  1980  operator  definition.  Operator 
mearfs  a  person  cortductir^g  or  pro- 
posing to  conduct  operations. 


Adequacy  of  NEPA  analysis:  The  definition  of  "operator"  is  covered  under  the  analysis  of  Alts.  1  and  5  In  the  Final  EIS;  although  It  was  not  identified  as  a  significant 
EIS  issue  The  impact  of  the  change  in  operator"  definition  from  the  2000  regulatiorw  to  the  2001  regulations  would  only  be  signfficant  where  a  reclamation  liabil- 
ity existed  that  was  not  covered  by  a  bond  and  BLM  had  to  pursue  legal  action  to  obtain  reclamation.  The  change  in  "operator"  definition  would  make  obtaining 
radamatkxi  more  difficult  In  these  situatkxts.  However,  we  predk:t  tt>e  number  of  such  occurrences  will  be  quite  k>w  given  the  improved  financial  guarantee  regula- 
tions ttiat  were  put  in  place  with  ttie  2000  regulations  and  wouk)  remain  under  the  2001  regulatnns. 


Definitnn  of  Public 
Lands  (Lands 
wliere  regulatior^ 
wouM  apply) 
(3809.5]. 


BLM-administered  lands  subject  to  the 
Mining  Law.  Does  not  Include  lands 
wtiere  onty  minerals  or  surface  is 
federal,  except  tfiat  amendments  to 
the  Stock  Raising  Homestead  Act 
require  BLM  involvement  wtten  sur- 
face owner  does  not  consent  to  min- 
eral developn)ent. 


Expand  definitkxi  to  Include  lands 
where  mineral  estate  is  federal,  sub- 
ject to  ttte  Mining  Law,  and  surface 
estate  Is  private.  Lands  with  re- 
served minerals  from  a  sale  or  ex- 
change couM  be  open  to  operation 
of  ttie  Mining  Law  through  a  land 
use  plan. 


Same  as  Alter- 
native 1. 


Retain  language  in  2000  regulatkxts. 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  Is  covered  under  the  existing  analysis  of  Alt.  3  in  the  Fmal  EIS.  Impacts  to  minerals  are  both 
positive,  with  the  potential  to  open  lands  with  reserved  minerals  to  exptoration  and  devetopment;  and  negative,  by  increasing  the  amount  of  future  operatkxis  that 
fan  under  the  3809  regulations.  Impacts  to  non-mineral  resources  are  generally  positive,  with  additkxial  environmental  review  for  projects  on  the  split-estate  lands 
tthtctt  were  previously  regulated  t>y  the  states  \without  BLM  involvemerrt. 


Unnecessary  or 
Undue  Degrada- 
tion Definition 
(UUD)  [3809.5]. 


Prudent  operator  standard.  Folk>w 
"usual,  customary,  and  proficient" 
measures.  Mitigate  Impacts  Comply 
with  environmental  laws.  Perform 
reclamatk)n.  Do  not  create  a  nui- 
sance. 


Replace  pnjdent  operator  standard 
with  requirement  to  comply  with  per- 
formarKe  standards. 

Activity  must  be  reasonably  incklent  to 
prospecting,  mining,  or  processing 
operatkms. 

CouM  not  create  substantial  Irrep- 
arable harm  to  significant  scientHic, 
cultural,  or  environmental  resources 
ttiat  cannot  be  effectively  mitigated. 


Same  as  Alter- 
native 1. 


Definitnn  of  UUD  is  similar  to  2000 
regulatkxis  except  delete  paragraph 
(4)  whKh  defined  unnecessary  or 
undue  degradation  in  part  as  caus- 
ing substantial  Irreparable  harm  to 
signifKant  scientifk;,  cultural,  or  envi- 
ronmental resource  values  of  the 
pubkc  lands  ttiat  cannot  be  effec- 
tively mitigated  Also  removal  of 
similar  language  from  §  3809.415(d) 
and  §3809.411  (d)(3Kiii)- 


Adequacy  of  NEPA  analysis  The  ctiange  in  the  definitkxi  of  "unnecessary  or  undue  degradatkxi '  is  covered  by  the  analysis  in  tf>e  Final  EIS  of  Alternative  5,  with 
some  Impacts  reflected  in  the  Alternative  3  analysis  The  2001  definitkxi  wouW  not  be  exactly  the  same  as  Alt.  5.  whch  wouW  have  retained  the  1980  UUD  defini- 
tkxi The  additkxi  of  the  link  to  the  performance  standards  in  the  UUD  detinrtion  falls  between  Alt.  1  and  Alt  3.  Impacts  of  the  2001  Alternative's  definitkxi  of  UUD 
is  within  ttie  range  of  alternatives  analyzed  m  the  Final  EIS,  but  not  substantially  different  from  ttiose  described  for  Alt.  5.  The  "substantial  irreparable  harm"  provl- 
skxi  in  ttie  UUD  definitkxi  was  responsible  for  a  large  portkxi  of  the  reductkxi  In  mineral  activity  predated  for  the  2000  regulatkxis  Removal  of  ttiis  proviskxi 
wouW  result  In  mineral  activity  levels  at  slightly  less  than  predated  under  Alternative  5  (see  Final  EIS  Table  2  3)  TYie  slightly  kiwer  activity  levels  from  Alt.  5  are 
due  to  other  proviskxis  from  the  2000  regulatkxis  whKh  were  retained  in  the  2001  regulatkxis  that  wouM  contribute  to  a  reductkxi  In  mineral  activity. 
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3809  Regulation  Alternatives  Comparison  and  Determination  of  NEPA  Adequacy— Continued 


Regulatkxi  compo- 
nent 


EIS  altemative  1 : 
1980  regulatkxis 


EIS  altemative  3: 
2000  regulatkxis 


EIS  alternative  5: 

NRC  recommerxJa- 

tkxis 


New  selected  altemative  2001  regula- 
tkxis 


The  overall  acreage  disturbed  by  mineral  activity  under  the  2001  regulatkxis  wouM  be  at  the  kMver  end  of  the  range  described  in  Final  EIS  Table  2  3  for  Alt  5  at 
8,120  to  9,630  acres  per  year  This  woukl  be  less  than  the  estimated  8,700  acres  per  year  of  disturt>ance  ttiat  occuaed  under  ttie  1980  regulations,  but  is  greater 
than  ttie  6,700  to  7,580  acres  per  year  of  disturtjance  ttiat  was  predkSed  to  occur  under  ttie  2000  regulatkxis  While  ttie  Intent  was  to  mvoke  ttie  substantial  irrep- 
arable harm"  proviskxi  of  ttie  2000  regulatkxis  only  rarely,  It  was  recognized  ttiat  wtien  it  came  to  Amencan  Indian  traditional  cultural  practices  and  resources  the 
proviskxi  might  be  applied  quite  frequently  Ttie  Final  EIS  detemilned  ttiat  the  2000  regulatkxis  woukj  result  in  a  moderate  decrease  in  impacts  to  traditional  cul- 
tural practk:es  and  resources,  due  at  least  in  part  to  the  definitkxi  of  UUD  (Final  EIS,  Table  2-3).  Selectkxi  of  the  2001  definltioo  of  UUD  woukl  instead  result  in 
impacts  similar  to  ttiose  described  for  Alt.  5,  whch  Include  a  reductkxi  in  impacts  from  Notice  operatkxis  to  traditkxial  cultural  practices  and  resources  wtien  com- 
pared to  ttie  1980  regulatkxis. 


Notk»  vs  Plan  of 
Operatkxis 
Threshokl 

oeoe.ii]. 


Surface  disturtiance  less  ttian  5  acres 
per  calerxlar  year  requires  a  NotKe. 
Plans  required  for  more  than  5 
acres  a  year  of  disturbance  or  for 
any  activity  above  casual  use  in 
special  status  areas  such  as 
ACECs,  CaNfomia  Desert  Ckmsen/a- 
tkxi  Area,  wikj  and  scenk:  rivers,  wil- 
derness areas,  and  areas  ctosed  to 
off-road  vehkdes. 


Change  threshold  on  the  basis  of  divi- 
skxi  between  expkxatkxi  and  min- 
ing. 

All  mining.  mWing,  and  txjik  sampling 
over  1 ,000  tons  wouW  require  Plans. 

Exploratkxi  disturtxrig  less  tfian  5 
acres  wouk]  require  NotKes. 

Exploratkxi  in  special  status  lands  or 
disturbing  more  ttian  5  acres  wouM 
require  Plans 

Expand  special  status  larxls  to  include: 
natkxtal  monuments/conservatkxi 
areas,  and  lands  containing  pro- 
posed or  listed  T&E  speoes  or  ttieir 
critKal  habitat 


Same  as  Alter- 
native 3.  Use 
1980  special  sta- 
tus lands. 


Retain  language  m  2000  regulations. 


Adequacy  of  NEPA  analysis:  Since  ttiere  wouM  be  no  ctiange  from  ttie  2000  regulatkxis,  ttie  impacts  of  the  2001  regulatkxis  are  covered  t>y  ttie  analysis  In  Itw 
Final  EIS  of  Alt  3.  Impacts  woukl  not  be  quite  the  same  as  Alt  5  due  to  the  expansion  of  special  category  lands  in  ttie  2000  and  2001  regulatKms  to  include 
monuments  and  T&E  species  areas  Prevkxisly  described  impacts  in  ttie  Final  EIS  note  that  Notices  only  for  exploration  woukj  drive  up  costs  for  small  mine  oper- 
ators, bonding  of  Notk^s  woukl  inaease  exploration  costs  and  reduce  exploration  activity,  using  a  Plan  of  Operations  to  review  all  mmes  woukj  increase  likelitiood 
ttiat  operatk>ns  wouM  meet  ttie  performance  standards,  costs  and  workk>ad  for  operators  and  BLM  woukl  increase,  and  ttie  bonds  for  reclamation  wouk]  be  ade- 
quate to  ensure  redamatkxi  performance.  These  same  impacts  wouM  occur  under  ttte  2001  regulatkxw. 


Mining  Claim  VaM- 
ity.  Existing 
Rights,  and  Mine 
Economk:s 
(3809.100]. 


Not  addressed  in  3809  regs  ValkHty 
exams  are  required  before  Plan  ap- 
proval in  wiklemess  areas  per  8560 
regulatkxis.  BLM  has  option  of  de- 
termining valkl  existing  rights  before 
approving  Plans  in  segregated  or 
wittidrewn  areas. 


Require  ttiat  validity  exams  determine  |  Same  as  Alter' 


valkj  existing  nghts  before  approval 
of  Plans  m  areas  wittxlrawn  from 
operatkxi  of  mining  laws 
Discretkxi  to  perform  valkMy  exams 
for  segregated  lands. 


Retain  language  in  2000  regulatkxis. 


Adequacy  of  NEPA  analysis:  This  proviskxi  of  the  2001  regulatkxis  Is  covered  under  ttie  existing  analysis  of  Alt  3  in  ttie  Final  EIS  BLM  wouM  conduct  such  exams 
to  ensure  that  surface  dlsturt>ance  dkl  not  occur  wittxxjt  phor  existing  valid  mining  clainu  on  lands  where  a  wittidrawal  was  protecting  nonmineral  resources 


Common  Veuiety 
Minerals 
(3809.101]. 


Not  addressed  in  3809  regs.  Policy 
provkles  for  hokling  escrow  during 
operatkxis  if  materials  to  be  mined 
may  t>e  of  a  common  variety  and 
sut^ect  to  payment  of  fair  market 
value. 


Regulatkxts  woukj  provkle  for  hoWing 
escrow  during  operatkxis  If  materials 
to  be  mined  may  be  of  a  common 
variety  and  subject  to  payment  of 
fair  market  value 


Same  as 
native  1 


Retain  language  tr\  2000  regulatkxts 


Adequacy  of  NEPA  analysis  This  proviskxi  of  ttie  2001  regulatkxis  is  covered  under  ttie  existing  analysis  of  Alt  3  in  ttie  Final  EIS  BLM  woukl  protect  potential  Fed- 
eral Income  from  common  variety  minerals  by  establishing  an  escrow  account. 


State  and  Federal 

MOUs  in  each  state  provkle  for  coordi- 

When    requested.    BLM    must    give 

Same  as  Alter- 

Retan language  in  2UUU  regulatkxis. 

Government  Co- 

natkxi for  review,  approval,  bonding. 

states  ttie  lead  where  state  program 

native  1  MOUs 

ordination 

monitoring,  and  enforcement    State 

IS  as  stnct  as  BLM  requirements 

woukl  be  devel- 

-   . 

[3809.201-204]. 

may  have  lead  for  some  program 

BLM  must  concur  on  Plan  approvals 

oped  or  modified 

elements.   Most   restnctive   require- 

BLM retains  inspectkxi  and  enforce- 

to provkje  dear 

ments  (BLM  or  state)  apply. 

ment  optk>n  and  NEPA,  NHPA,  Trib- 

procedures for 

al  Govt  -Govt  coordination  and  T&E 

BLM  to  refer  cer- 

e 

species  responsibilities 

tain  noncompli- 
ance actkxis  to 
ottier  federal  and 
state  agencies 
for  enforcement. 

Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulatkxis  is  covered  under  the  existing  analysis  of  Alt.  3  in  Ifw  Final  EIS. 
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Regulation  compo- 

EIS alternative  1 : 

EIS  alternative  3: 

EIS  alternative  5: 
NRC  recommenda- 

New  selected  alternative  2001  regula- 

nent 

1980  regulations 

2000  regulations 

tions 

tions 

Applying  Regulation 

No«  applicable 

Existing  Notices  expire  In  2  years  un- 

Same as  Alter- 

Retain language  in  2000  regulations. 

Changes  to  Exist- 

less bonded  and  extended 

native  3  but  with- 

ing Operatioos  or 

Existing  Notices  for  mining  are  not  re- 

out new  perform- 

Facilities 

quired  to  refile  as  a  Plan  If  disturb- 

ance standards. 

[3809.300] 

ance  area  does  not  Increase 

Existing  Plans, 

[3809  400] 

Existing  Rans,  pending  f»lans,  or  Plan 

pending  Plans, 

[3809.433-434]. 

modifications  need  not  comply  witti 
new  performance  standards  If  filed 
before  effective  date  of  new  regula- 
tions. All  existing  Plans  would  have 

or  Plan  modifica- 
tions would  be 
subject  to  new 
regula-tions  and 

to  meet  new  bonding  requirements 

would  have  to 

New  mine  facilities  added  to  existing 

meet  new  bond- 

Plans   after    effective    date    would 

ing  requirements 

i- 

have  to  meet  new  regulation   re- 

within 180  days 

quirements 

of  effective  date 

Modifications  to  existing  mine  facilities 

of  new  regula- 

after effective  date  would  have  to 

tions. 

comply  with  new  regulations  unless 

Modifications  to  ex- 

shown  not  practical  for  economc, 

isting  mines  after 

environmental,   safety,  or  technical 

effective  date 

• 

reasons. 

would  have  to 
comply  with  new 
regulations  un- 
less shown  not 
practical  for  eco- 
nomic, environ- 
mental, safety,  or 
technical  rea- 
sons. 

Adequacy  of  NEPA  analysts:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  of  Alt.  3  in  the  Final  EIS. 

Notice  and  Plan  of 

BLM  review  of  Notices  required  in  15 

Expanded  detail  on  Notice  and  Plan 

Same  as  Alter- 

Retain language  in  2000  regulations 

Operations  Corv 

calendar  days.  Plans,  30  days,  with 

contents   Includes  plans  for  interim 

native  1. 

Edits  to  reflect  other  changes  in  def- 

lents and  Proc- 

option of  60  more  days. 

managenrtent  during  temporary  clo- 

inition of  unnecessary  or  undue  deg- 

essing 

sures 

radation. 

[3809  301-313] 

-[3809.401-412]. 

Open-ended  time  frame  for  Plan*  for 

Operators  also  required  to  provide  all 

Must  provide  in- 

NEPA  (EIS),  NHPA,  and  T&E  spe- 

studies/data BLM  needs  to  comply 

tenm  manage- 

cies complance. 

1 

with  NEPA. 

ment  plans  for 
periods  of  tem- 
porary closure. 

PiiNic  comment  period  on  EA  if  BLM 
determines  there  is  substantial  pub- 
lic interest. 

1 

! 

Review  Plan  for  completeness  writhin 
30  days  Notice  time  frame  15  days. 

Clarify  review  time  frames  begin  when 
complete  Notice  or  Plan  is  received. 

Mandatory  public  comment  period  on 
aN  Plans  for  at  least  30  days. 

Adequacy  of  NEPA  analysis:  The  impact  of  the  Notice  or  Ptan  content  and  review  requirements  is  covered  under  the  existing  analysis  of  Alt.  3  in  the  Final  EIS.  The 
regulatory  language  regardir>g  denial  on  tf>e  t>asis  a  plan  violating  the  SIH  standard  is  revised  from  the  2001  regulations  to  reflect  the  change  in  definition  of  UUD 
described  previously  However,  the  processing  steps  would  remain  the  same  as  described  for  ttie  2000  regulations  up  to  the  dedston  point  where  ttie  option  of 
denial  due  to  substantial  rrreparaMe  harm  s  no  longer  available  The  potential  for  denial  or  nort-acceptance  of  Plans  arxl  Notices  was  ttte  main  reason  for  the 
number  of  protected  Notices  and  Plans  in  Final  EIS  Table  2-3  to  be  lower  for  Alt.  3  compared  to  Alt.  5.  With  the  new  UUD  definition  In  the  2001  regulations  the 
number  of  Notices  and  Plans  processed  Is  anticipated  to  be  between  the  numbers  shown  under  Ait.  3  and  Alt.  5  in  Final  EIS  Table  2-3.  but  probably  much  closer 
to  Attemative  5  It  is  therefore  estimated  ttiat  the  2001  regulations  would  result  in  an  average  of  360  to  380  tiotices  per  year  and  340  to  360  Plwi  per  year  The 
content  and  processing  requirement  for  these  Plans  and  Notices  would  result  in  a  more  comprehensive  review  and  better  protection  of  resources  than  would  occur 
using  the  1960  regulations,  and  would  be  nearly  ttie  same  as  ttiat  which  would  occur  under  the  2000  regulatlorts. 


[3809  330-331] 
[3809  430-431]. 


Operator-initiated  modHications  are 
processed  simitar  to  origittal  Notice 
or  P\an. 

Agency-required  modifications  must 
show  need  and  that  the  issue  was 
unforeseen  at  the  time  of  initial  Plan 
approval. 


Eliminatad  requirement  for  BLM  to 
show  unforeseen  Issues  that  warrant 
modification. 

BLM'  may  require  operator  to  modify 
Notice  or  Plan  to  prevent  urmeces- 
sary  or  undue  degradation  (UUD). 
Only  test  is  that  the  modification  is 
needed  to  prevent  UUD. 

Ptan  nwdifications  required  at  final  clo- 
sure to  address  unanticipated  condi- 
tions or  new  information. 


Same  as  Alter- 
native 3. 


Retain  language  in  2000  regulations. 


Adequacy  of  NEPA  arialysis:  This  provision  of  ttie  2001  regulations  is  covered  under  the  existirtg  analysis  of  Ait.  3  in  Itte  Fmai  EIS. 
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Regulation  compo- 
nent 

EIS  alternative  1 : 
1980  regulations 

EIS  altematrve  3: 
ti(fM  regulations 

EIS  alternative  5: 

NRC  recommenda- 

boris 

New  selected  alternative  2001  regula- 
tions 

Temporary  or  Per- 
manent Closure 
[3809.334] 
[3809.336] 
[3809.424]. 

Site  must  be  maintained  In  safe  and 
dean  condition.  May  require  re- 
moval of  all  structures  and  equip- 
ment, and  site  reclamation  after  un- 
specified period  of  nonoperating. 

during  periods  Of  temporary  closure 
Notices  expire  after  2  years  BLM  may 
consider   projects   abandoned,   de- 
pending on  time  and  condition  of 
sites  and  equipment. 
Plans  are  similar  to  Notices  After  5 
cortsecutive  years  of  inactivity,  Plans 
may  be  terminated 

Same  as  Alter- 
nattve  3 

Retain  language  In  2000  regulations. 

Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  of  Alt  3  in  the  Final  EIS. 

Financial  Guarantee 

Bonds    required    only    for    Plans    at 

Achial-cost   bonding   required  for  all 

Same  as  Alter- 

Retain lartguage  in  2000  regulations: 

Requirement 

BLM's  discretion  Expired  policy  lim- 

Notices and  Plans 

native  3. 

and  ttie  changes  made  in  the  time 

(Bonding) 

its  bond  anxxjnts  to  $1 ,000/acre  for 

frames    under    regulations    promul- 

[3809.500-.599J. 

exploration  and  $2,000^acre  for  min- 
ing, except  for  areas  with  cyanide 
use  or  BEEN  potential  which  are 
bonded  at  100%  estimated  BLM  rec- 
lamation cost 
Use  state  bonding  programs  to  meet 
tfiese  requirements  through  agree- 
ments. 

Operator  would  provide  nitial  reclama- 
tion cost  estimate 

Fmancial  guarantee  must  cover  100% 
of  reclamation  costs,  including  any 
post-closure  water  tieatinent  or 
other  site  mamteruuxx 

Equivalent  state  bondir>g  instruments 
could  be  used  to  meet  requirements, 
but  must  be  redeemable  by  the  Sec- 
retary of  the  Interior. 

Discontinue  accepting  corporate  guar- 
antees. 

gated  on  June  15,  2001  lor  existing 
operations  to  meet  ttie  new  bonding 
requirements 

Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  oi  Alt  3  in  the  Final  EIS. 

Inspection  and 

Operators  must  allow  BLM  to  Inspect 

Same  as  Alternative  1    Add:  Mandate 

Same  as  Alter- 

Retain language  in  2000  regulations. 

Monitoring 

operations   Policy  is  for  inspections 

current   policy   of   inspections   four 

native  1. 

[3809.600]. 

four  times  annually  wtiere  cyanide  is 
used  or  significant  potential  for  acid 
rock  drainage  and  twice  annually  for 
all  other  operations   Monitoring  pro- 
grams are  developed  during  Plan  re- 
view. The  operator  corxlucts  envi- 
ronmental testing  (water,  air,  soil, 
etc)   and   submits   the    results   to 
BLM  BLM  may  take  check  saiTX>le8 
dunng  inspections. 

times  annually  wtiere  cyanide  is 
used  or  potential  exists  for  acid  rock 
drainage. 

Public  Mine  Visits 

Upon  prior  notificatkxi  to  BLM,  in  cer- 

[3809.900]. 

tain  circumstances,  may  aHow  the 
public  to  annually  tixir  mines. 

Adequacy  of  NEPA  analysis:  The  inspection,  monitoring,  and  publk:  mine  tour  proviskxis  of  ttie  regulations  are  covered  under  ttie  existing  analysis  of  Alt.  3  in  the 
Fmal  EIS. 


Type  and  Adequacy 
of  Penalties  lor 
Non-compliance 
[3809.700J. 


BLM  issues  notices  and  records  of 
noncompliance.  Federal  injunctions 
and   criminal   prosecution   may   be 


Similar  to  Alternative  1  Add:  BLM 
wouM  issue  discretionary  adminis- 
tiative  penalties  ($5,000/day),  sus- 
pensions, revocation  of  Plan  ap- 
proval, and  nullification  of  Notice  for 
failure  to  comply  with  enforcement 
orders 

Under  MOUs,  BLM  woukj  refer  certain 
noncompliance  actions  to  otiier  fed- 
eral and  state  agencies  for  enforce- 
ment. 


Same  as  Alter- 
native 3 

No  additional  regu- 
lations on  crimi- 
nal penalties. 
Use  current 
cnminai  penalties 
process  (Alt.  1). 


Delete  ttie  civil  administi-ative  penalties 
in  sections  3809  702  and  3809  703 

Add  reminder  in  3809  421  that  failure 
ol  the  operator  to  prevent  undue  or 
unnecessary  degradation  or  to  com- 
p>lete  reclamation  to  ttie  standards 
descnbed  in  this  sutipart  may  cause 
ttie  operator  to  t>e  subtect  to  en- 
forcement actions  This  was  in  ttie 
1980  regulations 


Adequacy  of  NEPA  analysis:  Tbe  penalties  provision  of  ttie  regulations  is  covered  under  ttie  existing  analysis  of  Alt  1  in  ttie  Final  EIS  The  deletkxi  of  civil  penalties 
from  the  2000  regulations  leaves  only  a  criminal  penalty  framework  which  most  ck>sely  resembles  ttiat  which  was  used  in  ttie  1 980  regulations  per  Alt  1  Difficul- 
ties with  enforcement  using  only  criminal  penalty  proviskxis  wouU  continue  as  descntied  in  the  Final  EIS  under  Alt  1  New  section  3809  421  does  not  change  any 
operator  requirements  or  create  any  additional  level  of  environmental  protection  over  tftat  presented  in  ttie  2000  regulations 
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Regutatioo  compo- 

EIS aHematJve  1 : 

EIS  alternative  3: 

EIS  alternative  5: 
NRC  recommenda- 

New selected  alternative  2001  regula- 

nent 

1980  regulatioos 

2000  regulations 

tions 

tions 

Appeals  Process 

BLM  decisions  must  be  appealed  with- 

Both operator  and  third  parties  coutd 

f*)  Change.  Same 

Retain  language  in  2000  regulations. 

[3809.000]. 

in  30  days. 

Operators  must  appeal  to  BLM  state 
director,  ttfen  to  the  Interior  Board  of 
Land  Appeals  (IBLA). 

Third-party  appeals  o<  BLM  decisions 
are  made  to  IBLA. 

BLM's  decision  Is  in  full  force  and  ef- 
fect during  an  appeal,  unless  IBLA 
Qrants  a  written  iiKiuest  for  a  stay. 

request  a  state  director  review  of 

any  decisions,  or  appeal  directly  to 

IBLA. 
State  Director  decisions  could  also  be 

appealed  to  IBLA. 
All  decistons  would  be  in  full  force  and 

effect  unless  a  written  request  for  a 

tity  (state  director  or  IBLA). 

as  Alternative  1. 

Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  of  Alt.  3  in  the  Final  EIS. 


Performance  Stand- 
ards. Generally 
[3809.420]. 


Prevent  unnecessary  or  undue  deg- 
radation. Follow  requirements  at 
3809  1-3<d). 

Other  site-spiacific  requirements  may 
be  developed  during  Individual 
project  review. 


Outcome-tMtsed  standards  with  site- 
specific  allowances.  Includes  BLM 
cyanide  and  add  rock  drainage  re- 
quirements. Use  proper  equipment, 
devices,  and  practices. 

Follow  reasonable  and  customary  se- 
quence of  exploration,  development, 
and  reclamation. 


Same  as  Alter- 
native 1. 


Retain  language  in  2000  regulations 
regarding  general  performarKe 
standards.  Add  reminder  that  oper- 
ations must  be  conducted  in  cornpli- 
ance  with  all  Federal  and  state  laws 

Retain  tt)e  (jerformance  standards  in 
the  2000  rule  related  to  BEEN  and 
cyanide  management.  Combine 
them  with  the  1980  perfomnance 
standards. 


Adequacy  of  NEPA  analysis:  The  rewritten  performance  standards  in  the  2001  regulations  are  covered  by  analysis  under  either  Alts.  1 ,  3,  or  5  in  the  Final  EIS.  In 
overaH  effect,  the  performance  standards  most  closely  resemWe  those  pot  forward  in  Alt.  3,  Vhe  2000  regulations,  with  some  of  tf>e  performances  standards  from 
the  1980  regulation  rewritten  in  Plain  English  and  presented  as  tttey  would  be  used  under  All.  5. 

There  would  not  be  a  substanfial  change  in  environmental  protection,  environmental  impact,  or  operator  requirements  in  going  from  the  2000  regulations  to  the  2001 
regulations  for  several  reasons  One.  tt>e  two  sets  of  regulations  have  performance  requirements  that  are  very  similar,  and  in  some  cases  identical.  And  two,  per- 
formance requirements  for  mineral  operations  are  not  set  until  completion  of  the  individual  project  review  process.  The  actual  performance  standanjs  in  the  regula- 
tions serve  mostly  as  a  guide  for  ttie  site  specific  requirements.  This  is  especially  true  with  "outcome-based"  performance  st2uxlards  such  as  those  in  Alts.  1 ,  3, 
and  5.  A  comparison  of  the  individual  performarKe  standards  follows: 


Land  Use  Plans 


Consistent  with  the  Mining  Law,  oper- 
atiorfs  and  postmining  larxj  use  must 
comply  with  land  use  plans  and 
coastal  zone  management  plans. 


Same  as  Alter- 
native 1. 


Retain  language  in  2000  regulations. 


Adequacy  of  NEPA  analysis:  This 

provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  of  Alt.  3  in  the  Final  EIS. 

Surface  and 

All  operators  must  comply  with  federal 

Same  as  Alternative  1,  plus  pit  water 

Similar  to  Alt.  1 

Water  quality  All  operators  shall  com- 

Ground Water 

and  state  water  quality  standards. 

quality  must  not  endanger  wildlife. 

plus:. 

ply  with  applicable  Federal  and  state 

Protection. 

public  water  supplies,  or  users.. 

Project  approvals 

water   quality    standards.    irKluding 

To    meet    this    standanj,    operators 

would  establish 

the  Federal  Water  Pollution  Control 

would  use  operation  and  reclama- 

acceptable 

Act,  as  amended  (30  U  S.C.  1151  et 

tion  practices  that  minimize  water 

postclosure 

seq.). 

pollution   and  changes   in   flow   in 

water  quality 

preference  to  water  treatment  or  re- 

conditions for  pit 

placement. 

lakes  suitable  to 
tong-lerm  use  of 
the  site  and 
those  needed  to 
adequately  pro- 
tect ground  and 
surface  waters, 
as  well  as  wikl- 
life  and  water- 

fowl. 

Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulatnns  is  covered  under  the  existing  analysis  of  Alt.  1  in  the  Final  EIS. 

Wetlands  and  Ri- 

Not specified    State  and  404  permits 

Same  as  Alternative   1   with  specific 

Same  as  Alter- 

Same 

as  Alt.  1    No  specific  standard 

parian  Area  Pro- 

(from the  Army  Corps  of  Engineers) 

site-selection  criteria  added: 

native  1 

for  a 

npanan  area. 

tection. 

must  be  acquired  for  dredging  or  fill- 
ing In  U.S  waters. 

Operator  must:  (1)  avoid  kxating  oper- 
atnns    in    wetlands    and    riparian 

" 

areas  where  possible,  (2)  minimize 

impacts   to   wetlands   and   riparian 

areas,  and  (3)  mitigate  damage  to 

wetlands  and  riparian  areas  through 

measures  such  as  restoratksn  or  off- 

site  replacement 

Adequacy  of  NEPA  analysis:  This  provision  at  the  2001  regulations  is  covered  under  me  existing  analysis  of  Alts.  1  and  5  In  the  Final  EIS. 
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3809  Regulation  Alternatives  Comparison  and  Determination  of  NEPA  Adequacy— Continued 


Regulatkxi  compo- 
nent 

EIS  alternative  1: 
1980  regulations 

EIS  aitemative  3: 
200U  regulations 

EIS  alternative  5: 
NRC  recommenda- 
tions 

New  selected  aHemative  2001  regula- 
tions 

Soil  or  Growth 
Media  Handling. 

Where  reasonably  practicable,  topsoH 
must  be  saved  and  reapplied  to  dis- 
turbed areas  after  areas  have  been 
reshaped. 

TopsoU  or  otfier  growth  rrwdia  rrtust  be 
removed,  segregated,  and  pre- 
served for  later  use  in  revegetation 
during  reclamation  Must  transport 
soil  from  original  kx:ation  to  point  of 
redantatkxi      wittxxjt      stockpiling 

Same  as  Alter- 
native 1. 

Same  as  Altem^ive  1 

feasMe. 

Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysts  of  Alts.  1  and  5  in  the  Final  EIS. 


Revegetation  Re- 
quirements. 


Where  reasonat)le  arxl  practKable. 
disturt>ed  areas  must  be  revege- 
tated.  Revegetation  is  to  provide  a 
diverse  vegetatksn  cover  ar>d  is  a 
component  of  the  requirement  to  re- 
habilitate wikHife  hatJitat.  Ban  on 
creating  a  nuisance  wouU  be  used 
to  address  noxious  weed  control. 


Same  as  AHemative  1  with  nrwre  spe- 
cifics on  outcome.  Ail  disturbed 
lands  must  be  revegetated  to  estat>- 
lish  a  stable  arxl  k>ng-lasting  cover 
tfurt  is  self-sustaining  and  com- 
parable in  both  diversity  and  density 
to  preexisting  natural  vegetation. 
Use  native  species  to  ttie  extent  fea- 
sible and  establish  success  accord- 
ing to  schedule  in  redamatkxi  plan. 
Operations  must  prevent  and  control 
noxkxis  weed  infestatkxis. 


Same  as  Alter- 
native 1. 


Sanie  as  AHemative  1 . 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulatiorts  is  covered  ufider  the  existing  analysts  of  AMs.  1  and  5  in  ttte  Final  EIS. 


Fish,  WikJIife  and 
Plant  Protection 
arKJ  Habitat  Res- 
toration. 


Operator  must  act  to  prevent  adverse 
impacts  to  threateried  and  erxJan- 
gered  species  and  their  habitats  tfurt 
might  be  affected  by  operatkxfs.. 

Redamatnn  must  include  rehabili- 
tating fisheries  and  wikflife  habitat. 


Similar  to  AHemative  1,  phjs: 

Operators  must  minimize  disturbances 
and  adverse  impacts  to  fish,  wikjiife, 
and  related  environmental  values 

All  processing  solutions,  reagents,  or 
mine  drainage  toxic  to  wHdRfe  must 
t>e  fenced  or  netted  to  prevent  wiW- 
Kle  access. 


Sameas  AHer- 
native  1. 


Same  as  AHemative  1. 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  of  ARs  1  and  5  in  the  Fnal  EIS. 


Protecting  CuRural 
Resources. 


IMational  Historic  Presenratkxi  Ad  Sec- 
tkxi  106  process  used  to  devekjp 
mitigatkxi  for  cuHural  resources 
fourxl  before  Plan  approval 

Operators  cannot  krK>wir>gly  disturb, 
alter,  injure,  or  destroy  any  historical 
or  archaeological  site,  structure, 
buikjing,  object,  or  cuRural  site  dB- 
covered  durir>g  operatkxis 

Operators  must  Immediately  notify 
BLM  of  any  cuHural  resources  found 
during  operatkxts  artd  must  leave 
such  discoveries  intact  BLM  has  10 
wori(ing  days  to  protect  or  remove 
discovery  at  tt>e  government's  cost, 
after  wtwh  operatkxfs  may  proceed. 


Same  as  AHeriiative  1 .  except  30  cal- 
ertdar  days  instead  of  10  working 
days  wouM  be  aHowed  for  data  re- 
covery. 

BLM  wouM  determine  wfK)  bears  cost 
of  recovery  on  a  case-t>y-case  basis. 


Sameas  ARer- 
native  1 


Same  as  Alternative  1. 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulatiorts  is  covered  under  the  existir>g  analysis  of  ARs  1  and  5  in  tfw  Final  EIS 


Protecting  Paleorv 
totogcal  Re- 
sources. 


Operators  cannot  knowingly  disturb, 
aHer,  injure,  or  destroy  any  scientif- 
k:ally  important  paleontotogical  re- 
mains. 

Operators  must  immediately  notify 
BLM  of  any  (>aleontok>gical  re- 
sources discovered  during  oper- 
atk>ns  and  must  leave  such  discov- 
eries intact.  BLM  has  10  working 
days  to  protect  or  remove  discov- 
eries at  tt>e  government's  cost,  after 
wtiich  operatkyis  may  proceed. 


Same  as  AHemative  i ,  except  30  cal- 
erxlar  days  instead  of  10  working 
days  wouU  be  alkjwed  for  data  re- 
covery 

BLM  wouM  determine  wtw  bears  cost 
of  recovery  on  a  case-t>y-case 
ttasis. 


Same  as  AHer- 
native  1. 


San>e  as  AHemative  1 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulatkxis  is  covered  under  the  existing  arulysis  of  ARs.  1  and  5  in  the  Final  EIS. 
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Regulation  compo- 


Pfolocting  Cave 
Resoufces. 


EIS  alternative  1: 
1960  regulations 


Not  specified. 


EIS  allemativB  3: 
2000  regulatiorts 


Inventories  and  mitigation  plans  would 

be  required  before  disturt>ance  of 

cave  resources. 
Operators    must    immediately    notify 

BLM  of  any  significant  cave  re- 
sources found  during  operations  and 

leave  such  discoveries  intact  BLM 

has  30  calertdar  days  to  protect  a 

discovery,    after    wtMch    operations 

may  proceed.  BLM  would  dmormine 

wtK)  bears  the  cost  for  prelecting 

cave  resources. 
Adequacy  of  NEPA  malysis:  Tlw  provision  of  ttw  2001  regulations  is  covered  under  the  existing  analysis  of  ANs.  1  and  5  In  the  Fmal  EIS 


EIS  alternative  5: 

NRC  recomtnertda- 

tiorts 


Not  specified. 
Same  as  Alter- 
native 1. 


New  selected  alternative  2001  regula- 
tions 


U(A  specified.  Same  as  Alt  1 . 


TradMonal  Gut- 
tural VakMS. 
Practices,  and 


Not  specified  in  regulations.  Consulta- 
lion  with  American  lndur)s  is  used 
to  develop  mitigation  on  a  case-by- 


ConsuRation  with  American  Irtdans  is 
specified  as  part  of  Plan  review 
process.  (3809.411(a)(3)).  Consuta- 
tion  wouid  be  used  to  develop  miti- 
gation on  a  case-iiy-case  basis 
wtwre  mitigalinn  is  possMe. 


Same  as  ANer- 
1. 


Retain  language  in  2000  ragutalions. 


Adequacy  of  NEPA  waiysis:  This  provision  of  the  2001  leguialions  is  covered  under  the  existing  analysis  of  AR.  3  in  the  Final  EIS. 

RoKls  and  Smic- 

Access  roiMBS  tor  wily  tt»e  mwtimum 

Generaly  the  same  as  ML  1  without 

SaiTW  as  ANer- 

Same  as  Aft.  1. 

bras. 

widtt)  needed  tor  operations  and 

ahal  talow  natural  contours  to  mM- 
mize  cut  and  fV. 
Raquin  the  uee  of  existing  reads  to 
mnimze   ttw   number   d   arxew 

the  requirement  to  consull  with  BLM 
tor  readcuts  greater  than  »4aet 

nalivel. ' 

• 

raulaa,   and   to   uuiisliuO   access 
roHk  wJNn  a  designatad  transpor- 

■a. 

maicial  hauing  it  inwcMd  on  puMc 

read  the  aparatot  may  Im  raqui>Bd 

KL^ 

to  make  afrangemanls  for  use  and 

maailananoa. 

Operators  lawl  conaul  w«i  BUM  tor 

iDMkuli  graalir  «ian  3  laet  on  in- 

Aieadge: 

Alflkuduraa  mtat  be  buS  and  mairv 

tainad  accoRing  to  sMe  and  local 

oodat.  Skuduraa  an  adJieeaed  in 

aapanaa  Rtfae  at  43  CFR  371S. 

Adequacy  at  NEPA  ai 

nalyaiK  "me  praviitan  ol  ffw  2001  raguM 

tone  is  co>arad  undg  Wia  wiiinQ  analysi 

•  0tAta.1.3.and5in«wFinaiEIS. 

• 

SanwatAlar- 

MyArid^^m- 

iooIMB,  lamawa,  ar  cmifcuf  toooc  or 

icy.  SMc  or  Mnaic  toeing  mual  ba 

naiMl. 

ing.Tade.ar 

Oiwr  raquiMnianlB  Impoaed  waiM  be 
baoad  a»  lis  ipifBr   review  ac- 
oartng  to  BLM  poicias  {add  rock 

uMd  lo  ^dtrtttf  Mid  9^^  htnabiQ 
ionnn9    HMnnBL    Bccri    oonmH 

■ 

B^SQlMfcy}. 

«i»  aperaiaml  pRxadww.  tariMy 

toringpregnma. 

BEEN  aontrai  HMt  tocua  on  praean 
Hon  Off  oonlnl  of  scivlOMRno  mb^ 
ion.  K tonnaion of  BEBI camtbe 
pfevented,   to   potorNW   nagpaaon 
must  be  prenenled  or  ta^elBd. 
Capfem  and  Uwtmm*  of  BEEH  or 
other  undesirafato  oMuenl  ia  n^rind 
it  source  oorMrelB  and  nrignlon  oon- 
trait  do  not  prove  stltclhw.  Bftianl 
treetmenl  could  be  ueed  on^  Mir 

source  control  has  been  employed. 

at  NEPA 
tor 

on 


TNt  provision  of  ffie  2001  reguMions  is  covered 
cH  potenUiiy  acid  luitsng,  kuic,  or  other  deielenous 
potertial.  weukf  maintain  protection  of  ertvironmerttal 


ttie  oodtMng  analyatt  ot  AR.  3  in  the  Final  EIS.  netoining  the  pertonnance  ra- 
'  in  the  2001  ragutoMoni.  atong  wRh  the  Plan  conlant  raquiramanli  for  intar- 
al  aaaanWIy  the  same  level  as  tw  2000  raguMtont. 
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Regulation  compo- 
nent 


EIS  alternative  1 : 
1980  regulations 


EIS  alternative  3: 
2000  regulations 


EIS  alternative  5: 

NRC  reconvnerKla- 

tions 


New  selected  alternative  2001  regula- 
tions 


Leaching  and  Proc- 
essing Oper- 
ations and  Im- 
poundment. 


Reclamation  must  include  measures  to 
isolate,  remove,  or  control  toxic  or 
deleterious  materials 

Ottier  requirements  imposed  would  be 
t>ased  on  site-specific  review  ac- 
cording to  BLM  policies  [cyanide 
management  policy,  BLM  state  cya- 
nide managenrient  plans,  and  acid 
rock  drainage  (BEEN)  policy]. 


Incorporated  requirements  ot  BLM's 
cyanide  poltcy:  Cyanide  facilities 
must  t>e  able  to  contain  maximum 
operating  solution  with  capacity  for 
the  100-year.  24-hour  storm  event, 
including  snowmelt  events  and  ex- 
pected dralndown  from  heaps  during 
power  outages.  Secondary  conlairv 
ment  required  for  vats,  ianks.  or  re- 
covery circuits  to  prevent  release  of 
toxic  solutions.  Heaps  and  other  so- 
lution containment  structures  must 
be  monitored  for  leaks  Cyanide  so- 
lution and  heaps  must  be  detoxified 
upon  release  to  the  environment,  at 
temporary  closure,  or  at  final  rec- 
lamation. Operations  must  not  cause 
wikjiife  mortality.  Exposed  cyanide 
solutions  must  be  ferxsed  and  cov- 
ered to  prevent  access  by  public, 
wildlife,  and  livestock  Neutralization 
may  be  used  in  heu  of  ferKing 
tailings  impoundments. 


Same  as  Alter- 
native 1. 


Retain  language  in  2000  regulations. 


Adequacy  of  NEPA  analysis:  This  provision  of  ttw  2001  regulations  is  covered  under  Itie  existing  artatysis  of  Alt.  3  in  tfw  Final  EIS  Relairwtg  tfte  performance  re- 
quirements for  leaching  and  processing  operations  in  ttte  2001  regulations.  alor>g  with  tf>e  Plan  content  requirements  for  information  facility  design  and  redarrta- 
tion,  wouU  maintain  protectkxi  of  environmental  resources  at  essentially  the  same  level  as  ttie  2000  regulations. 


Stability,  Grading, 
artd  Erosion  (5ort- 
trol. 


Reclamation  must  irtckide  measures  to 
control  erosion,  lartdsiides,  and  ren- 
off 


Erosion  nMist  be  mrimaad  during  all 
pftases  of  operations.  AH  dtetuit>ed 
areas  must  be  graded  or  ottierwise 
engirteered  to  a  stable  corKMkxi  to 
minimize  erosion  and  faablate  re- 
vegetation.  AN  areas  must  be 
reconloured  to  blend  in  with  ttte 
premining  natural  topograpfiy  to  tt«e 
extent  practical. 


Same  as  Alter- 
native 1. 


Same  as  Alterrtative  1 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  ttie  exisbrtg  analysis  of  ANs.  1  and  S  in  lt>e  Fnal  EIS. 


Pit  Backfilling  and 

Not  specified.  Stable  fvgftwali  might  be 

BLM  would  determine  degree  of  back- 

SameasARar- 

Same  as  AHemative  1   Amount  of  pit 

Redamatkxt. 

left  where  required  to  preserve  evi- 

filing  required.  If  any,  from  a  site- 

native  1  Amount 

backfiliir>g  determined  on  a  case-t>y- 

dertce    of    mineralization.    Current 

specific  operator  dermrfstration  of 

of  pit  backfilling 

case  basis 

practice  is  to  determine  amount  of 

feasibility  based  on  ecorxxnic.  envi- 

determined  on  a 

pit  backfling  on  case-by-case  basis. 

rorwnental,    and    safety    conskler- 
atiOTYS. 
Mitigatkxi  wouW  be  required  for  pM 
areas  that  are  not  bacfcfilad. 

case-t>y-case 
bass. 

Adequacy  of  NEPA  analyais:  This  proviaion  at  tlw  2001  reguteGont  it  oovarad  under  the  existing  analysis  of  ARs.  1  and  5  in  ttte  Rnal  EIS 


Waste  Rock, 

taiings,  artd 
leach  pads. 


Mtfwig  wastes.  AI  taRingt,  dumps,  del- 
eterious malerialB  or  substances, 
aitd  oViar  waste  produced  by  the 
operakont  shal  tw  dsposed  of  so 
as  to  prevent  unnecessary  or  undue 
degradabon  and  in  accordance  with 


Must  kxate,  design,  corstruct,  operate 
arxl  reclaim  to  minimize  infiRretion 
artd  conlaminabon  of  water,  acftieve 
statMMy;  and  to  ttte  extent  economi- 
caly  and  technically  feasMe,  blend 
with  tfie  pre-mining  natural  topog- 
raphy. 


Sameas  ARer- 
native  1 


Same  as  ARemaiive  1. 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  exisiing  analysis  of  ARs.  1  and  5  in  Ihe  Final  EIS 


DrilHotes 


Exptoratton  operations  arxl  driM  hole 
ptogging  are  not  specified  Decided 
on  case-by-case  basis  during  Notice 
or  Plan  review. 


AM  drill  cuttir>gs  and  mud  must  be  corv 
tained  onsite.  All  exploration  dril 
holes  must  be  plugged  to  prevent 
mixing  of  waters  from  aquifers,  inv 
pacts  to  benefKial  uses,  downward 
water  k>ss,  or  upward  k)ss  from  arte- 
sian corxMons.  Bore  holes  must  be 
plugged  on  tf«e  surface  to  prevent 
direct  inflow  of  surface  water  and  to 
eliminate  the  open  hole  as  a  hazard. 


Sameas  After- 
native  1. 


Same  as  Aftemakve  1. 


Adequacy  of  NEPA  analysis:  This  provision  of  the  2001  regulations  is  covered  under  the  existing  analysis  of  Afts  1  and  5  in  the  Final  EIS 


54858  Federal  Register /Vol.  66,  No.  210 /Tuesday,  October  30,  2001/Riiles  and  Regulations 

3809  Regulation  Alternatives  Comparison  and  Determination  of  NEPA  Adequacy— Continued 


Regulation  compo- 
nent 

EB  alternative  1 : 
1980  regulations 

EIS  alternative  3: 
2000  regulations 

EIS  alternative  5: 
NRC  recommenda- 
tions 

New  selected  altemative  2001  regula- 
tions 

SoM  Wastes 

Al  operators  shall  comply  with  apptica- 
tAe  Federal  and  state  standards  for 
tt>e  disposal  and  treatment  of  solid 
wastes.  All  gart)age,  refuse  or  waste 
shall  either  be  removed  from  ttie  af- 
fected lands  or  disposed  of  or  treat- 
ed to  minimize,  so  far  as  is  prac- 
ticable, its  Impact  on  the  lands. 

Must  comply  with  Federal,  state,  and 
where  delegated  l>y  the  state,  local 
standards  for  the  disposal  and  treat- 
ment of  solid  wastes  Must  remove 
from  the  project  area,  dispose  of,  or 
treat  all  non-mine  garbage,  refuse  or 
waste  to  minimize  their  impact. 

Same  as  Alter- 
native 1. 

Same  as  Altemative  1 . 

Adequacy  of  NEPA  analysts:  This  provision  of  ttie  2001  regulations  is  covered  under  ttie  existing  analysis  of  Alts.  1  and  5  in  the  Fmal  EIS. 


Protection  o(  survey 
monuments. 


To  ttie  extent  practicable,  all  operators 
shall  protect  all  survey  monuments, 
witness  comers,  reference  monu- 
ments, bearing  trees  and  line  trees 
against  unnecessary  or  undue  de- 
struction, obliteration  or  damage.  If, 
in  the  course  of  operations,  any 
monuments,  comers,  or  accessories 
are  destroyed,  obliterated  or  dam- 
aged by  such  operations,  tiie  oper- 
ator shall  immediately  report  ttie 
matter  to  the  authorized  officer.  The 
authorized  officer  shall  prescribe,  in 
writing,  the  requirements  for  ttie  res- 
toration or  reestatilishment  of  monu- 
ments, .  comers,  bearing  and  line 
trees. 


To  the  extent  economically  and  tech- 
niccilly  feasit>le,  you  must  protect  all 
survey  monuments,  witness  comers, 
reference  monuments,  bearing 
trees,  and  line  trees  against  damage 
or  destruction. 

If  you  damage  or  destroy  a  monument, 
comer,  or  accessory,  you  must  im- 
mediately report  the  matter  to  BLM. 
BLM  will  ten  you  in  writing  how  to 
restore  or  re-^tal)lish  a  damaged  or 
destroyed  monument,  comer  or  ac- 
cessory. 


Same  as  Alter- 
native 1. 


Same  as  Altemative  1 . 


Adequacy  of  NEPA  analysis:  This  provision  of  the  regulations  is  essentialty  covered  under  ttie  existing  analysts  of  Alts.  1 ,  3,  and  5  in  ttie  Final  EIS. 


Fife  Prevention  and 
control. 


The  operator  sttall  comply  with  all  ap- 
plicable Federal  and  state  fire  laws 
and  regulations,  and  shaH  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  in  itie  area  of  oper- 
ations. 


You  must  comply  with  all  applicable 
Federal  and  state  fire  laws  and  reg- 
ulations, and  take  all  reasonat>le 
measures  to  prevent  and  suppress 
fires  in  your  area  of  operations. 


Same  as  Alter- 
native 1. 


Same  as  Altemative  1. 


Adequacy  of  NEPA  analysis:  Ttiis  provision  of  the  2001  regulations  is  covered  under  ttie  existing  analysts  cH  Alts.  1,  3,  and  5  in  the  Final  ElS. 


AirQuaMy 


Al  operators  shall  comply  with  applica- 
ble Federal  and  state  air  quality 
standards,  including  the  Clean  Air 
Act  (42  use.  1857  et  seq ). 


Your  operations  must  comply  with  ap- 
plicat>le  Federal.  Trit>al,  state,  arid 
wtiere  delegated  by  the  state,  kxal 
government  laws  and  requirements. 


Same  as  Alter- 
native 1. 


Same  as  Altemative  1. 


Adequacy  of  NEPA  analysis:  This  provision  of  ttie  2001  regulatkms  is  covered  under  ttie  existing  analysis  of  Aits.  1 ,  3.  and  5  in  the  Final  EIS. 


One  comment  stated  that  the  joint  and 
several  liability  provision  in  section 
3809.116(a]  would  cause  severe 
disincentives  to  mineral  exploration 
activities,  a  "significant  factor"  that 
should  have  been  analyzed  in  the  draft 
environmental  impact  statement.  We 
have  removed  this  provision  from 
paragraph  (a). 

The  Environmental  Protection  Agency 
commented  on  the  proposed  suspension 
of  the  2000  rule,  focusing  on  two  main 
issues: 

(1)  EPA  suggested  "that  the  new 
financial  assurance  requirements  not  be 
suspended  but  be  continued';  and 

(2)  EPA  stated  that  by  amending  the 
definition  of  "unnecessary  or  undue 
degradation"  to  include  "a  proposed 
activity  that  would  cause  substantial 
irreparable  harm,"  the  2000  rule 
"significantly  enhanced  BLM's  ability  to 
prevent  serious  and  foreseeable 
environmental  harm."  EPA  requested 
BLM  to  "consider  these  important 


measures  and  protections  in  its  review 
of  the  3809  regulations." 

The  final  rule  of  June  15,  2001,  as 
stated  earlier  in  this  preamble, 
maintains  the  financial  assurance 
provisions  of  the  2000  rule. 

Although  this  final  rule  removes  the 
substantial  irreparable  harm  provision 
in  the  definition  of  unnecessary  or 
imdue  degradation,  BLM  retains  ample 
authority  to  protect  surface  resources 
and  the  environment.  As  we  stated 
earlier,  in  the  discussion  of  public 
comments,  BLM  has  ample  statutory 
and  regulatory  means  of  preventing 
harm  to  significant  scientific,  cultural, 
or  environmental  resource  values:  The 
Endangered  Species  Act,  the 
Archaeological  Resources  Protection 
Act,  withdrawal  under  Section  204  of 
FLPMA,  the  performance  standards  in 
section  3809.420,  and  so  forth!  Many 
statutory  protections  are  invoked  in  the 
performance  standards  in  section 
3809.420. 


The  revision  of  section  3809.420 
removes  duplicative  requirements  for 
envirormiental  protection.  For  example, 
paragraph  (b)(7),  on  fisheries,  wildlife, 
and  plant  habitat  explicitly  protects 
only  threatened  and  endangered 
species,  while  the  2000  rule  required 
that  the  operator  "must  minimize 
distiubances  and  adverse  impacts  on 
[all]  fish,  wildlife,  and  related 
envirormiental  values."  However,  the 
requirements  that  the  operator  must 
comply  with  the  Clean  Water  Act,  Clean 
Air  Act,  and  other  environmental  laws 
and  regulations  will  have  the  same 
effect.  The  final  rule  removes 
unnecessary  language. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  5 
U.S.C.  601-612,  (RFA)  to  ensure  that 
Govenunent  regulations  do  not 
unnecessarily  or  disproportionately 
biuden  small  entities.  The  RFA  requires 
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a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  nimiber  of  small 
entities.  BLM  prepared  a  regulatory 
flexibility  analysis  on  the  expected 
impact  of  the  final  2000  rule  on  small 
entities  and  determined  that  the  final 
regulations  will  have  a  significant 
economic  effect  on  a  substantial  niunber 
of  small  entities,  and  summarized  it  in 
the  2000  rule  (65  FR  69998,  70103).  The 
regulatory  flexibility  analysis  remains 
on  file  in  the  BLM  Administrative 
Record  at  the  address  specified  in  the 
ADDRESSES  section.  In  this  final  rule  we 
have  made  changes  that  should  reduce 
the  burdens  on  small  entities.  The 
regulations  no  longer  provide  for  joint 
and  several  liability  for  violations  of  the 
regulations,  no  longer  provide  for  civil 
liability  for  violations,  simplify  the 
definition  of  "operator,"  and  reduce  the 
burdens  of  performance  standards. 

The  Small  Business  Administration 
(SBA)  commented  in  support  of  the 
proposed  rule  to  suspend  the  2000  rule. 
The  principal  substantive  objection  of 
the  SBA  was  to  the  definition  of 
"unnecessary  or  undue  degradation" 
and  the  inclusion  in  it  of  "substantial 
irreparable  harm"  as  an  element. 
Removing  this  element  from  the 
definition  in  this  final  rule  should 
obviate  this  objection. 

Chie  comment  stated  that  BLM  must 
consider  "the  impact  of  the  new 
regulations  on  small  fanners  and 
ranchers,  as  well  as  recreation-based 
businesses,"  in  our  regulatory  flexibility 
analyses.  Since  these  regulations  have 
little  or  nothing  to  do,  per  se,  with  the 
operations  of  these  kinds  of  business, 
the  unstated  implication  of  this 
comment  is  that  changing  the 
compliance  standards  for  mining 
operators  might  somehow  degrade  the 
environment  upon  which  these 
businesses  largely  depend. 

As  discussed  earlier  in  the  preamble, 
we  are  not  abandoning  surface  resource 
protection  and  environmental 
protection  by  removing  some  onerous 
provisions  in  the  2000  rule  and 
replacing  them  with  provisions  that 
functioned  well  for  20  years.  Ofterators 
must  maintain  air  and  water  quality  to 
the  standards  established  by  Congress  in 
the  Clean  Air  Act  and  the  Clean  Water 
Act,  and  must  manage  solid  wastes  in 
accordance  with  the  Solid  Waste 
Disposal  Act  and  the  Resource 
Conservation  and  Recovery  Act.  These 
concerns  are  those  most  vital  to  the 
business  interests  mentioned  in  the 
comment. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

Evaluated  against  the  baseline  of  the 
2000  rule,  BLM  has  concluded  that 
today's  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
should  reduce  the  costs  borne  by  small 
entities  relative  to  the  2000  rule. 
However,  the  magnitude  of  the  cost 
reductions  depends  on  site  and 
operation  specific  factors.  The  removal 
of  the  SIH  provision  will  benefit  small 
entities.  As  stated  earlier,  the  SBA 
objected  to  the  2000  rules  primarily 
because  of  the  SIH  provision.  Today's 
action  obviates  that  objection  and 
benefits  small  entities. 

Unfunded  Mandates  Reform  Act 

hi  the  2000  final  rule  (65  FR  69998, 
70109).  BLM  found  that  those  final 
regulations  do  not  impose  an  unfimded 
mandate  on  state,  local.  Or  tribal 
governments  or  the  private  sector  of 
more  than  $100  million  per  year;  nor  do 
these  final  regulations  have  a  significant 
or  unique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
impacts  of  this  final  rule  do  nothing  to 
change  that  finding.  Therefore,  BLM  is 
not  required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfimded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.).  None  of  the 
comments  we  received  fit)m  state 
governmental  entities  or  associations  of 
such  entities  alleged  any  unfunded 
mandates  in  the  2000  rule. 

Executive  Order  12630,  Governmental 
Actions  and  interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

]n  the  2000  final  rule  (65  FR  69998, 
70109),  BLM  found  that  those  final 
regulations  do  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  We  stated  that  it  doesn't  affect 
property  rights  or  interests  in  property, 
such  as  mining  claims;  it  governs  how 
an  individual  or  corporation  exercises 
those  rights.  However,  one  comment  on 
the  proposed  suspension  of  the  2000 
rule  stated  that  the  joint  and  several 
liability  provision  in  section  3809.116(a) 
would  diminish  the  property  value  by 
severely  restraining  alienation  and  thus 
amoimt  to  a  taking  in  violation  of  the 
Fifth  Amendment  of  the  Constitution. 
We  have  removed  this  provision  in  this 
final  rule.  Because  this  final  rule  does 
not  make  any  changes  that  increase  the 
burdens  on  mining  claim  owners  or 
other  property  owners,  the  Department 
of  the  Interior  has  determined  that  the 
rule  would  not  cause  a  taking  of  private 


property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

In  the  2000  rule,  BLM  found  (65  FR 
69998,  70109)  that  it  would  have 
federalism  implications  in  that  in 
certain  circumstances  it  may  preempt 
state  law.  However,  we  found  further 
that  it  would  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  2000  rule 
describes  the  consultation  BLM  engaged 
in  with  the  states  and  the  results  of  that 
consultation.  The  changes  made  in  this 
final  rule  and  in  the  final  rule  of  )ime 
15,  2001  (66  FR  32571),  will  not 
increase  burdens  on  states,  and  will 
facilitate  cooperation  between  states  and 
the  United  States  in  the  area  of  surface 
management  of  mining  claims.  This 
final  rule  does  not  change  the  findings 
in  the  2000  rule.  This  rule  does  not 
change  the  regulations  in  a  maimer 
contrary  to  the  interests  of  the  states  as 
found  from  consultation  with  the  states. 

Further,  we  received  comments  from 
governors,  agencies,  or  legislatures  of  or 
Members  of  Congress  from  the  following 
Western  States,  as  well  as  the  Western 
Governors'  Association:  Alaska,  Idaho, 
Nevada,  Utah,  and  Wyoming.  These 
comments  were  critical  of  the  2000 
regulations  and  supported  their 
suspension  and  revision.  Only  one  of 
these  provided  detailed 
recommendations  that  largely  tracked 
those  of  the  NRC.  To  the  extent  that 
those  specific  recommendations  pertain 
to  BLM,  or  are  within  the  legal 
responsibility  of  BLM,  we  believe  this 
final  rule  follows  those 
recommendations. 

BLM's  full  Federalism  assessment, 
performed  on  the  2000  rule,  remains  on 
file  in  the  BLM  Administrative  Record 
at  the  address  specified  in  the 
ADDRESSES  section. 

Executive  Order  12988.  Civil  Justice 
Reform 

Under  Executive  Order  12988.  the 
Office  of  the  Solicitor  has  determined 
that  this  final  rule  would  not  unduly 
biuden  the  judicial  system  and  that  it 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

We  rely  in  part  on  Tribal  consultation 
that  occurred  before  publication  of  the 
2000  nde.  In  accordance  with  Executive 
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Order  13175,  we  have  also  found  that 
this  final  rule  does  not  include  policies 
that  have  significant  tribal  implications. 
We  have  made  clear  that  plans  of 
operations  under  these  regulations  must 
comply  with  state,  local,  Tribal,  and 
other  Federal  requirements.  Although 
removing  the  SIH  standard  could 
potentially  affect  Native  American 
cultural  resources  on  the  public  lands, 
in  most  instances  mitigation  measures 
will  be  possible  to  reduce  such  impacts. 

In  public  comments,  two  tribes 
strongly  opposed  the  idea  of  rescinding 
the  2000  regidations  and  reverting  to  the 
1980  regulations.  In  this  final  rule,  we 
are  not  reissuing  the  1980  regulations. 
Rather,  we  are  removing  or  revising  a 
limited  number  of  provisions  that: 

(a)  Courts  have  Iraen  asked  to  find 
legally  untenable; 

(b)  Are  expected  to  have  severe 
impacts  on  employment  in  Western 
States  where  mining  is  an  important 
indiistry  and  a  source  of  employment 
for  Indians  and  non-Indians  alike;  and 

(c)  BLM  does  not  need  in  the 
regulations  in  order  to  prevent 
unnecessary  or  undue  degradation  of 
the  public  lands  or  to  limit  the  impact 
of  mining  on  Tribes. 

One  of  the  comments  said  that 
members  of  the  Tribe  in  question 
"regard  salmon  as  essential  to  their 
spiritual  and  physical  weU-being,"  and 
said  that  maintenance  of  environmental 
resources,  especially  water  quality  and 
salmon,  is  of  great  importance. 
Although  we  have  removed  the  SIH 
provision  from  the  definition  of 
unnecessary  or  undue  degradation 
because  of  the  uncertainty  and  possible 
economic  disruption  it  causes  for  the 
mining  industry,  we  have  retained  the 
performance  standards  in  section 
3809.420  that  are  designed  to  preserve 
water  quality:  paragraph  (b)(5)  which 
requires  operators  to  comply  with 
Federal  and  state  water  quality 
standards;  paragraph  (b)(ll),  which  is 
designed  to  prevent  acid  rock  drainage 
into  the  watershed;  and  paragraph 
(b)(12),  which  is  intended  to  prevent 
cyanide  leaching  into  the  watershed. 
TTiese  provisions  provide  ample 
protection  to  western  streams  that  are 
habitat  for  salmon.  Retaining  these 
provisions  should  fully  address  the 
Tribe's  concerns. 

E.O.  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  The  principal 
changes  proposed  in  the  nde  address  (1) 
the  definition  of  an  operator,  what 
entities  are  responsible  for  reclamation 


and  other  duties,  (2)  the  definition  of 
unnecessary  or  undue  degradation,  and 
(3)  performance  standards  that  operators 
must  follow.  To  the  extent  that  the  nile 
affects  the  mining  of  energy  minerals 
(i.e.,  uranium  and  other  fissionable 
metals),  they  will  tend  to  increase 
production  marginally. 

Paperwork  Reduction  Act 

The  2000  final  rule  (65  FR  69998, 
70111)  stated  that  it  required  collection 
of  information  from  10  or  more  persons. 
It  went  on  to  discuss  o\u  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)),  and  the  public 
comments  that  discussed  the 
information  collection  requirements.  We 
continue  to  rely  on  the  discussion  in  the 
2000  rule  as  to  information  collection 
requirement  matters.  The  Office  of 
Management  and  Budget  has  approved 
those  information  collection 
requirements  in  the  final  rule  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
clearance  number  1004-0194.  This  final 
rule  does  not  contain  additional 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act  of  1995. 

Author 

The  principal  authors  of  this  nile  are 
members  of  the  Departmental  3809  Task 
Force,  chaired  by  Robert  M.  Anderson, 
Deputy  Assistant  Director,  Minerals, 
Realty,  and  Resource  Protection,  Bureau 
of  Land  Management. 

List  of  Subjects  in  43  CFR  Fait  3800 

Administrative  practice  and 
procedure,  Environmental  protection, 
Intergovernmental  relations,  Land 
Management  Biueau,  Mines,  Public 
lands-mineral  resoiut:es,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Wilderness  areas. 

P.  Lynn  Scariett, 

Assistant  Secretary,  Policy  Management,  and 
Budget. 

Accordingly,  for  the  reasons  stated  in 
the  Preamble,  and  under  the  authorities 
cited  below,  BLM  amends  Title  43  of  the 
Code  of  Federal  Regulations  part  3800 
as  set  forth  below: 

PART  3800-MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

Subpart  3809— Surface  Management 

1 .  The  authority  citation  for  subpart 
3809  continues  to  read  as  follows: 

Authority.  16  U.S.C.  1280;  30  U.S.C.  22:  30 
U.S.C.  612;  43  U.S.C.  1201;  and  43  U.S.C. 
1732.  1733,  1740.  1781.  and  1782. 


2.  Amend  §  3809.2  by  removing  the 
term  "§  3809.31(c)"  at  the  end  of  the 
first  sentence  of  paragraph  (a),  and 
adding  in  its  place  the  term 

"§  3809.31(d)  and  (e)." 

3.  Amend  §  3809.5  by  revising  the 
definitions  of  "operator"  and 
"unnecessary  or  undue  degradation"  to 
read  as  follows: 

§3809.5    How  dOM  BLM  define  certain 
terms  used  in  this  subpart? 

***** 

Operator  means  a  person  conducting 
or  proposing  to  conduct  operations. 

***** 

Unnecessary  or  undue  degradation 
means  conditions,  activities,  or 
practices  that: 

(1)  Fail  to  comply  with  one  or  more 
of  the  following:  the  performance 
standards  in  §  3809.420,  the  terms  and 
conditions  of  an  approved  plan  of 
operations,  operations  described  in  a 
complete  notice,  and  other  Federal  and 
state  laws  related  to  environmental 
protection  and  protection  of  cultural     ) 
resoiux:es; 

(2)  Are  not  "reasonably  incident"  to 
prospecting,  mining,  or  processing 
operations  as  defined  in  §  3715.  0-5  of 
this  chapter;  or 

(3)  Fail  to  attain  a  stated  level  of 
protection  or  reclamation  required  by 
specific  laws  in  areas  such  as  the 
California  Desert  Conservation  Area, 
Wild  and  Scenic  Rivers,  BLM- 
administered  portions  of  the  National 
Wilderness  System,  and  BLM- 
administered  National  Monuments  and 
National  Conservation  Areas. 

4.  Amend  §  3809.31(e)  by  removing 
the  word  "If  and  adding  the  phrase 
"For  other  than  Stock  Raising 
Homestead  Act  lands,  if  at  the 
begiiming  of  the  first  sentence. 

5.  Amend  §  3809.116  by  revising 
paragraph  (a)  to  read  as  follows: 

§3809.116    As  a  mining  claimant  or 
operator,  wtwt  are  my  responsibilities 
under  ttiis  subpart  for  my  protect  area? 

(a)  Mining  claimants  and  operators  (if 
other  than  the  mining  claimant)  are 
liable  for  obligations  under  this  subpart 
that  accrue  while  they  hold  their 
interests. 
•        **••> 

6.  Amend  §  3809.401  (b)(5)(ii)  by 
removing  the  term 

"§  3809.420(c)(4)(vii)",  and  adding  in  its 
place  the  term  "§  3809.420(c)(12)(vii)." 

7.  Amend  §  3809.411  by  revising 
paragraph  (d)(3)(iii)  to  read: 

§  3809.41 1    What  action  will  BUI 
it  receives  my  plan  of  operations? 
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(d)*  *  * 
(3)*  *  * 

***** 

(iii)  Proposes  operations  that  would 
result  in  unnecessary  or  imdue 
degradation  of  public  lands. 

8.  Amend  §  3809.415  by  removing 
paragraph  (d). 

9.  Revise  §  3809.420  to  read  as 
follows: 

§  3809.420    Wliat  performence  standards 
apply  to  my  notice  or  plan  of  operations? 

The  following  performance  standards 
apply  to  your  notice  or  plan  of 
operations: 

(a)  General  performance  standards. 
(1)  Technology  and  practices.  You  must 
use  equipment,  devices,  and  practices 
that  will  meet  the  performance 
standards  of  this  subpart. 

(2)  Sequence  of  operations.  You  must 
avoid  unnecessary  impacts  and  focilitate 
reclamation  by  following  a  reasonable 
and  customary  mineral  exploration, 
development,  mining  and  reclamation 
sequence. 

(3)  Land-use  plans.  Consistent  with 
the  mining  laws,  your  operations  and 
post-mining  land  use  must  comply  with 
the  applicable  BLM  land-use  plans  and 
activity  plans,  and  with  coastal  zone 
management  plans  under  16  U.S.C. 
1451,  as  appropriate. 

(4)  Mitigation.  You  must  take 
mitigation  measures  specified  by  BLM 
to  protect  public  lands. 

(5)  Concurrent  reclamation.  You  must 
initiate  and  complete  reclamation  at  the 
earliest  economically  and  technically 
feasible  time  on  those  portions  of  the 
distiu'bed  area  that  you  will  not  disturb 
further. 

(6)  Compliance  with  other  laws.  You 
must  conduct  all  operations  in  a  manner 
that  complies  with  all  pertinent  Federal 
and  state  laws. 

(b)  Specific  standards.  (1)  Access 
routes.  Access  routes  shall  be  planned 
for  only  the  minimiun  width  needed  for 
operations  and  shall  follow  nat\iral 
contours,  where  practicable  to  minimize 
cut  and  fill.  When  the  construction  of 
access  routes  involves  slopes  that 
require  cuts  on  the  inside  edge  in  excess 
of  3  feet,  the  operator  may  be  reqxiired 
to  consult  with  the  authorized  officer 
concemioig  the  most  appropriate 
location  of  the  access  route  prior  to 
commencing  operations.  An  operator  is 
entitled  to  access  to  his  operations 
consistent  with  provisions  of  the  mining 
laws.  Where  a  notice  or  a  plan  of 
operations  is  required,  it  shall  specify 
the  location  of  access  routes  for 
operations  and  other  conditions 
necessary  to  prevent  unnecessary  or 
undue  degradation.  The  authorized 


officer  may  require  the  operator  to  use 
existing  roads  to  minimize  the  number 
of  access  routes,  and,  if  practicable,  to 
construct  access  roads  within  a 
designated  transportation  or  utility 
corridor.  When  commercial  hauling  is 
involved  and  the  use  of  an  existing  road 
is  required,  the  authorized  officer  may 
require  the  operator  to  make  appropriate 
arrangements  for  use  and  maintenance. 

(2)  Mining  wastes.  All  tailings, 
diunps,  deleterious  materials  or 
substances,  and  other  waste  produced 
by  the  operations  shall  be  disposed  of  so 
as  to  prevent  unnecessary  or  imdue 
degradation  and  in  accordance  with 
applicable  Federal  and  state  Laws. 

(3)  Reclamation,  (i)  At  the  earliest 
feasible  time,  the  operator  shall  reclaim 
the  area  distxirbed,  except  to  the  extent 
necessary  to  preserve  evidence  of 
mineralization,  by  taking  reasonable 
measures  to  prevent  or  control  on-site 
and  off-site  damage  of  the  Federal  lands. 

(ii)  Reclamation  shall  include,  but 
shall  not  be  limited  to: 

(A)  Saving  of  topsoil  for  final 
application  after  reshaping  of  disturbed 
areas  have  been  completed; 

(B)  Measxnes  to  control  erosion, 
landslides,  and  water  runoff; 

(C)  Measures  to  isolate,  remove,  or 
control  toxic  materials; 

(D)  Reshaping  the  area  disturbed, 
application  of  the  topsoil,  and 
revegetation  of  disturbed  areas,  where 
reasonably  practicable:  and 

(E)  Rehabilitation  of  fisheries  and 
wildlife  habitat. 

(iii)  When  reclamation  of  the 
disturbed  area  has  been  completed, 
except  to  the  extent  necessary  to 
preserve  evidence  of  mineralization,  the 
authorized  officer  shall  be  notified  so 
that  an  inspection  of  the  area  can  be 
made. 

(4)  Air  quality.  All  operatws  shall 
comply  with  applicable  Federal  and 
state  air  quality  standards,  including  the 
Clean  Air  Act  (42  U.S.C.  1857  et  seq.). 

(5)  Water  quality.  All  operators  shall 
comply  with  applicable  Federal  and 
state  watOT  quality  standards,  including 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (30  U.S.C.  1151  et  sea.). 

(6)  Solid  wastes.  All  operators  shall 
comply  with  applicable  Federal  and 
state  standards  for  the  disposal  and 
treatment  of  solid  wastes,  including 
regulations  issued  pursuant  to  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  6901  et  seq.).  All  garbage, 
refuse  or  waste  shall  either  be  removed 
from  the  affected  lands  or  disposed  of  or 
treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  the  lands. 

(7)  Fisheries,  wudlife  and  plant 
habitat.  The  operator  shall  take  such 


action  as  may  be  needed  to  prevent 
adverse  impacts  to  threatened  or 
endangered  species,  and  their  habitat 
which  may  be  affected  by  operations. 

(8)  Cultural  and  paleontological 
resources,  (i)  Operators  shall  not 
knowingly  disturb,  alter,  injure,  or 
destroy  any  scientifically  important 
paleontological  remains  or  any 
historical  or  archaeological  site, 
structure,  building  or  object  on  Federal 
lands. 

(ii)  Operators  shall  immediately  bring 
to  the  attention  of  the  authorized  officer 
any  odtural  and/or  paleontological 
resources  that  might  be  altered  or 
destroyed  on  Federal  lands  by  his/her 
operations,  and  shall  leave  such 
discovery  intact  until  told  to  proceed  by 
the  authorized  officer.  The  authorized 
officer  shall  evaluate  the  discoveries 
brought  to  his/her  attention,  take  action 
to  protect  or  remove  the  resource,  and 
allow  operations  to  proceed  within  10 
working  days  after  notification  to  the 
authorized  officer  of  such  discovery. 

(iii)  The  Federal  Government  shul 
have  the  responsibility  and  bear  the  cost 
of  investigations  and  salvage  of  cultiual 
and  paleontology  values  discovered 
after  a  plan  of  operations  has  been 
approved,  or  where  a  plan  is  not 
involved. 

(9)  Protection  of  survey  monuments. 
To  the  extent  practicable,  all  operators 
shall  protect  all  survey  monuments, 
witness  comers,  reference  monuments, 
bearing  trees  and  line  trees  against 
unnecessary  or  undue  destruction, 
obliteration  or  damage.  If,  in  the  course 
of  operations,  any  monuments,  cOmers, 
or  accessories  are  destroyed,  obliterated, 
or  damaged  by  such  operations,  the 
operator  shall  immediately  report  the 
matter  to  the  authorized  officer.  The 
authorized  officer  shall  prescribe,  in 
writing,  the  requirements  for  the 
restoration  or  reestablishment  of 
monimients,  comers,  bearing  and  line 
trees. 

(10)  Fire.  The  operator  shall  comply 
with  all  applicable  Federal  and  state  fire 
laws  and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  in  the  area  of  operations. 

(11)  Acid-forming  toxic,  or  other 
deleterious  materials.  You  must 
incorporate  identification,  handling, 
and  placement  of  potentially  acid- 
forming,  toxic  or  other  deleterious 
materials  into  your  operations,  facility 
design,  reclamation,  and  environmental 
monitoring  programs  to  minimize  the 
formation  and  impacts  of  acidic, 
alkaline,  metal-bearing,  or  other 
deleterious  leachate,  including  the 
following: 

(i)  You  must  handle,  place,  or  treat 
potentially  acid-forming,  toxic,  or  other 
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deleterious  materials  in  a  Buumer  that 
minimizes  the  likelihood  of  acid 
formation  and  toxic  and  other 
deleterious  leachate  generation  (source 
control); 

(ii)  If  you  cannot  prevent  the 
formation  of  acid,  toxic,  or  other 
deleterious  drainage,  you  must 
minimize  uncontrolled  migration  of 
leachate;  and 

(iii)  You  must  capture  and  treat  acid 
drainage,  or  other  imdesirable  effluent, 
to  the  applicable  standard  if  soiuce 
controls  and  migration  controls  do  not 
prove  effective.  You  are  responsible  for 
my  costs  associated  with  water 
treatment  or  facility  maintenance  after 
project  closiu^.  Long-term,  or  post- 
mining,  effluent  captiue  and  treatment 
are  not  acceptable  substitutes  for  source 
and  migration  control,  and  you  may  rely 
on  them  only  after  all  reasonable  source 
and  migration  control  methods  have 
been  employed. 

(12)  Leaching  operations  and 
impoundments,  (i)  You  must  design, 
construct,  and  operate  all  leach  pads, 
tailings  impoundments,  ponds,  and 
solution-holding  facilities  according  to 
standard  engineering  practices  to 
achieve  and  maintain  stability  and 
facilitate  reclamation. 

(ii)  You  must  construct  a  low- 
permeability  liner  or  containment 
system  that  will  minimize  the  release  of 
leaching  solutions  to  the  environment. 
You  must  monitor  to  detect  potential 
releases  of  contaminants  from  heaps, 
process  ponds,  tailings  impoiuidments, 
and  other  structures  and  remediate 
enviroiuiental  impacts  if  leakage 
occurs. 

(iii)  You  must  design,  construct,  and 
operate  cyanide  or  other  leaching 
facilities  and  impoundments  to  contain 
precipitation  from  the  local  100-year, 


24-hour  storm  event  in  addition  to  the 
maximum  process  solution  inventory. 
Your  design  must  also  include 
allowances  for  snowmelt  events  and 
draindown  irom  heaps  during  power 
outages  in  the  design. 

(iv)  You  must  construct  a  secondary 
containment  system  aroimd  vats,  tanks, 
or  recovery  circuits  adequate  to  prevent 
the  release  of  toxic  solutions  to  die 
environment  in  the  event  of  primary 
contaiiunent  failure. 

(v)  You  must  exclude  access  by  the 
public,  wildlife,  or  livestock  to  solution 
containment  and  transfer  structures  that 
contain  lethal  levels  of  cyanide  or  other 
solutions. 

(vi)  Diuing  closure  and  at  final 
reclamation,  you  must  detoxify  leaching 
solutions  and  heaps  and  manage  tailings 
or  other  process  waste  to  minimize 
impacts  to  the  environment  from 
contact  with  toxic  materials  or  leachate. 
Acceptable  practices  to  detoxify 
solutions  and  materials  include  natural 
degradation,  rinsing,  chemical 
treatment,  or  equally  successful 
alternative  methods.  Upon  completion 
of  reclamation,  all  materials  and 
discharges  must  meet  applicable 
standards. 

(vii)  In  cases  of  temporary  or  seasonal 
closure,  you  must  provide  adequate 
maintenance,  monitoring,  security,  and 
financial  guarantee,  and  BLM  may 
require  you  to  detoxify  process 
solutions. 

(13)  Maintenance  and  public  safety. 
During  all  operations,  the  operator  shall 
maintain  his  or  her  structures, 
equipment,  and  other  facilities  in  a  safe 
and  orderly  manner.  Hazardous  sites  or 
conditions  resulting  from  operations 
shall  be  marked  by  signs,  fenced,  or 
otherwise  identified  to  alert  the  public 


in  accordance  vriAi  applicable  Federal 
and  state  laws  and  regulations. 

10.  Add  section  3809.421  to  read  as 
follows: 

§  3809.421    EnforcenieiTt  of  performanca 
standards. 

Failure  of  the  operator  to  prevent 
unnecessary  or  undue  degradation  or  to 
complete  reclamation  to  the  standards 
described  in  this  subpart  may  cause  the 
operator  to  be  subject  to  enforcement  as 
described  in  §§  3809.600  through  3809. 
605  of  this  subpart. 

11.  Revise  section  3809.598  to  read  as 
follows: 

§3809.598    What  if  the  amount  forfeited 
will  not  cover  the  cost  of  reclamation? 

If  the  amoimt  forfeited  is  insufficient 
to  pay  for  the  full  cost  of  reclamation, 
the  operators  and  mining  claimants  are 
liable  for  the  remaining  costs  as  set  forth 
in  §  3809.116.  BLM  may  complete  or 
authorize  completion  of  reclamation  of 
the  area  covered  by  the  financial 
guarantee  and  may  recover  from 
responsible  persons  all  costs  of 
reclamation  in  excess  of  the  amount 
forfeited. 

§3809.604    [AmendMq 

12.  Amend  §  3809.604  revising  the 
phrase  "§§  3809.700  and  3809.702"  to 
read  "§  3809.700"  at  the  end  of  the  last 
sentence  of  paragraph  (a). 

§3809.702    [Ramoved] 

13.  Remove  §3809.702. 
§3809.703    [Ramoved] 

14.  Remove  §3809.703. 

[FR  Doc.  01-27074  Filed  10-29-01;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Uanaaamant 

43  CFR  Part  3800 
[WO-300-199fr-PB-a4 1A] 
RtN1004-AO44 

Mining  Clalma  Under  the  General 
Mining  Laws;  Surface  Management 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM  or  "we")  proposes  to 
amraid  its  regulations  governing  mining 
operations  involving  metallic  and  some 
other  minerals  on  public  lands.  The 
piirpose  of  the  proposed  rule  is  to  obtain 
further  public  comment  on  changes  to 
these  regulations  that  BLM  is  adopting 
in  a  final  rule  that  appears  elsewhere  in 
today's  Federal  Re^ster.  We  are  also 
seeking  comment  on  other  changes  in 
the  hardrock  mining  surface 
management  regulations  that  were  not 
directly  addressed  in  today's  final  rule. 
DATES:  You  should  submit  your 
comments  by  December  31,  2001.  BLM 
will  not  necessarily  consider  comments 
postmarked  or  received  by  messenger  or 
electronic  mail  after  the  above  date  in 
the  decisionmaking  process  on  the 
proposed  rule. 

ADDRESSES:  Mail:  Director  (630),  Bureau 
of  Land  Management,  Administrative 
Record,  Room  401  LS,  1849  C  Street, 
NW,  Washington.  DC  20240. 

Personal  or  messenger  delivery:  Room 
401, 1620  L  Street,  NW,  Washington.  DC 
20036. 

Internet  e-mail: 
WOComment@blm.gov.  (Include  "Attn: 
AD44") 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Anderson,  202/208-4201;  or 
Michael  Schwartz,  202/452-5198. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  us  through  the 
Federal  Information  Relay  Service  at  1- 
800/877-6339,  24  hours  a  day,  7  days  a 
week. 
SUPPt.EMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 
n.  Background 

m.  Discussion  of  Proposed  Rule 
IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

A.  How  Do  I  Cktmment  on  the  Proposed 
Rule? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods. 


•  You  may  mail  comments  to  Director 
(630),  Bureau  of  Land  Management, 
Administrative  Record,  Room  401  LS, 
1849  C  Street,  NW,  Washington,  DC 
20240. 

•  You  may  deliver  comments  to 
Room  401, 1620  L  Street,  NW, 
Washington,  DC  20036. 

•  You  may  also  comment  via  the 
Internet  to  WOConuiient@blm.gov. 
Please  submit  Internet  comments  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  AD44"  and 
your  name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  202/452-5030. 

Please  make  your  comments  on  the 
proposed  rule  as  specific  as  possible, 
confine  them  to  issues  pertinent  to  the 
proposed  rule,  and  explain  the  reason 
for  any  changes  you  recommend.  Where 
possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  BLM 
receives  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

B.  May  I  Review  Comments  Submitted 
by  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  "ADDRESSES: 
Personal  or  messenger  delivery"  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday,  except 
holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  conunent.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

n.  Background 

On  November  21,  2000  (65  FR  69998). 
BLM  adopted  a  final  rule  revising  the 
hardrock  mining  surface  management 
regiUations  in  43  CFR  subpart  3809 
(hereinafter  referred  to  as  the  "2000 
rule").  These  regulations  became 
efiiective  on  January  20,  2001.  On  March 
23,  2001  (66  FR  16162),  BLM  proposed 


to  make  changes  to  the  2000  rule 
because  of  substantial  concerns  raised 
by  the  mining  industry,  the  western 
states  and  environmental  groups.  The 
preamble  to  that  proposed  nile  explains 
in  detail  the  nature  of  the  concerns.  The 
regulatory  text  in  this  proposed  rule, 
with  exceptions  we  will  discuss  later  in 
this  preamble,  is  identical  to  that  in  a 
final  rule  published  elsewhere  in 
today's  Federal  Register.  You  should 
refer  to  that  document  for  a  complete 
discussion  of  the  background  of  the 
final  rule. 

While  we  are  providing  this 
additional  opportunity  for  interested 
parties  to  comment  on  changes  to  the 
hardrock  mining  regulations,  we 
decided  that  it  was  important  to  make 
final  some  changes  today  in  cuder  to 
resolve  imcertainties  resulting  from 
pending  legal  challenges.  This  will 
ensure  a  continued  reliable  supply  of 
minerals.  This  benefits  all  affected 
parties  by  clarifying  the  Department's 
position  on  several  issues  involved  in 
the  litigation  challenging  the  2000  rules. 
However,  we  recognize  that  because  of 
the  high  level  of  interest  in  this  rule 
among  afiected  industry  groups, 
environmental  organizations,  and  states, 
we  might  benefit  from  providing  a 
further  opportunity  to  comment  on  the 
specific  changes  we  are  adopting  today. 
If  comments  on  this  proposed  rule 
indicate  that  additional  changes  to  the 
regulations  are  warranted,  we  will  make 
these  changes  in  a  subsequent  final  rule. 

In  addition  to  the  specific  issues 
addressed  in  the  proposed  nde 
language,  we  are  particularly  interested 
in  comments  on  the  following  topics: 

•  Whether  we  should  amend  tne 
regulations  regarding  BLM's 
relationship  to  states  and  the 
delegations  these  rules  provide. 

•  Whether  additional  iimovative 
means  are  available  to  provide  sound 
and  reliable  financial  guarantees. 

•  Whether  BLM  should  always 
perform  a  validity  examination  before 
approving  a  plan  of  operations  on 
withdrawn  lands. 

•  Whether  we  should  add  a  specific 
reference  to  cave  resources  in  the 
performance  standards. 

•  Whether  the  3809  regiUations 
published  today  contain  other 
provisions  which  are  either  overly 
burdensome  or  fail  to  provide  adequate 
environmental  protection. 

We  may  address  these  issues  and 
others  in  a  futiu«  proposed  rule. 

m.  The  Propoaed  Rule 

This  proposed  rule  gives  you  an 
additional  opportunity  to  comment  on 
the  provisions  contained  in  the  final 
rule  published  elsewhere  in  today's 
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Federal  Register.  See  that  dociunent  for 
a  more  complete  discussion  of  the 
changes  to  Uis  2000  rule  and  our 
rationale  for  not  making  additional 
changes.  Because  the  rule  we  are 
proposing  today  also  was  the  subject  of 
the  March  23,  2001,  proposed  rule,  you 
do  not  need  to  resubmit  comments  that 
you  sent  in  response  to  that  proposal. 
We  will  include  all  comments 
submitted  in  response  to  the  March  23, 
2001.  proposed  rule  in  the 
administrative  record  for  today's 
proposed  rule. 

In  addition  to  the  same  language  that 
is  also  contained  in  the  final  rule 
published  today,  this  proposed  rule 
includes  several  technical  or  clerical 
changes  and  other  modifications.  One  is 
the  provision  for  including  drywashers 
under  10  horsepower  in  casual  use  as 
defined  in  section  3809.5.  Following  is 
a  section-by-section  summary  of  the 
provisions  that  have  changed  from  the 
2000  rule.  Today's  final  rule  contains 
additional  discussion  of  those 
provisions. 

Section  3809.5    How  Does  BIM  Define 
Certain  Terms  Used  In  this  Subpart? 

We  are  proposing  changes  in  the 
definition  of  "casual  use,"  "operator," 
and  "lumecessary  or  undue 
degradation"  found  at  section  3809.5. 

Casual  Use 

Several  comments  on  the  March  23, 
2001,  proposed  rule  from  persons  who 
engage  in  small  scale  placer  mining 
objected  to  the  definition  of  "casual 
use"  in  the  2000  rule  allowing 
employment  of  only  hand  or  battery- 
powered  dry  washers  as  casual  use. 
Many  recreational  miners  use  dry 
washers  powered  by  small  gasoline 
motors  that  are  roughly  equivalent  to 
lawn  mower  motors.  The  comments  said 
that  this  definition  would  bar  these 
miners  bom  using  public  lands  for  their 
activities  due  to  the  cost  of  either  having 
to  file  a  plan  of  operations  or  acquiring 
battery-powered  drywashers.  In  this  rule 
we  propose  to  amend  the  definition  of 
"casual  use"  to  accommodate  this  use  of 
small  motorized  drywashers  (under  10 
horsepower)  that  cause  negligible 
disturbance.  To  ensiue  that  such 
disturbances  are  negligible,  we  propose 
a  10-horsepower  engine  limit.  The  use 
of  drywashers  powered  by  motors  of 
less  than  10  horsepower  would  be 
considwed  casual  use.  The  use  of  any 
drywasher  powered  by  an  engine  wiUi 
10  or  more  horsepower  would  not  be 
casual  use.  This  change  was  not 
included  in  today's  final  rule. 

Today's  final  rule  contains  the  same 
language  as  the  2000  rule,  which  in  turn 
was  consistent  with  the  1980 


regulations,  which  stated  that  casual  use 
does  not  include  the  use  of 
"mechanized  earth-moving  equipment." 
However,  the  purpose  of  this  change  is 
to  reflect  BLM's  agreement  with 
comments  that  said  that  the  disturbance 
created  by  these  small  drywashers, 
largely  used  by  individual  recreational 
miners,  is  negligible  in  most  areas,  and 
thus  should  qualify  as  casual  use.  This 
type  of  dry  washing  activity  would  be 
unfairly  burdened  under  the  2000  rule, 
under  which  all  activities  that  are  not 
classified  as  casual  use  must  file  a  plan 
of  operations  and  a  bond.  Since  these 
portions  of  the  2000  rule  have  been 
retained,  this  change  to  the  casual  use 
definition  corresponds  to  a  similar  2000 
rule  treatment  of  some  small  suction 
dredgers,  and  is  not  significantly 
different  in  its  impacts  bom  those 
corresponding  provisions  analyzed  in 
the  Environmental  Impact  Statement 
alternative  that  would  have  retained  the 
1980  regulations. 

Operator 

We  propose  to  define  the  term 
"operator"  to  mean  any  person  who  is 
conducting  or  proposing  to  conduct 
operations.  This  definition,  which 
appeared  in  the  regulations  that  were  in 
effect  before  January  20,  2001  (the  1980 
regulations),  is  familiar  to  regulators  and 
the  regulated  community  alike,  and  did 
not  cause  problems.  It  does  not  contain 
the  2000  rule  provisions  that  expressly 
include  mining  claimants,  persons  who 
manage  or  direct  operations  and 
corporate  parents  and  affiliates  who 
materially  participate  in  the  operations. 
This  proposed  definition  of  "operator" 
is  the  same  as  the  one  in  today's  final 
rule. 

ELM  is  concerned  that  the  2000  rule 
definition  of  the  term  "operator,"  by 
referencing  "parent"  entities  and 
affiliates,  appeared  to  authorize  BLM 
routinely  to  breach  the  corporate  veil 
that  generally  is  established  under  state 
corporate  laws  to  protect  such  entities. 
As  explained  in  the  Federal  Register 
preamble  to  the  2000  rule  (65  FR 
70013),  BLM  adopted  the  "material 
participation"  standard  in  the  2000 
rules  based  on  a  concept  authorized 
under  CERCLA,  as  enimciated  in  a 
recent  Supreme  Court  decision. 
However,  there  is  no  indication  that 
Congress  intended  to  override  state  laws 
in  this  regard  under  FLPMA.  Unlike 
statutes  such  as  the  Surfiace  Mining 
Control  and  Reclamation  Act  (see,  e.g., 
30  U.S.C.  1260(c))  that  expressly  focus 
on  "ownership"  and  "control"  of 
entities,  neither  the  mining  laws  nor 
FLPMA  expressly  holds  parent  entities 
and  affiliates  responsible  for  activities 
which  occur  at  mining  opoations 


conducted  by  other  entities.  Thus,  we 
decided  we  will  not  include  the  concept 
of  "parent"  or  "affiliate"  responsibility 
in  the  definition  of  the  term  "operator" 
in  subpart  3809.  Under  today's  final  riile 
and  these  proposed  rules,  we  will  hold 
the  appropriate  entity  liable  through 
established  state  common  law 
principles. 

The  2000  rule  also  included  the 
statement  that  the  operator  can  also  be 
the  claimant.  That  provision  also  is 
unnecessary  and  therefore  is  removed 
by  today's  final  rule,  and  does  not 
appear  in  this  proposed  rule.  Both 
mining  claimants  and  operators, 
however,  are  still  responsible  for  any 
liability  arising  from  obligations  relating 
to  the  project  area  that  accrue  while 
they  hold  their  interests,  as  stated  in 
section  3809.116.  The  claimant  may 
operate  his  or  her  mining  claim,  but 
stating  that  in  the  definition  is 
unnecessary. 

The  change  in  this  proposed  rule,  and 
in  today's  final  rule,  removes  the 
presumption  that  any  person  who  was 
ever  associated  with  the  site  will  be  100 
percent  liable,  and  allows  for  a  case-by- 
case  factual  determination  of  an 
appropriate  level  of  responsibility.  After 
reviewing  conunents  received,  and  re- 
evaluating our  policy  direction,  we  have 
decided  that  the  public  interest  is  better 
served  by  this  more  equitable  approach 
to  establishing  liability.  It  will  ensure 
fairness  to  all  parties  while  allowing 
enforcement  against  responsible  parties. 

The  definition  of  operator  in  this 
proposed  rule  is  the  same  as  the  one  in 
today's  final  rule,  and  we  request 
comment  on  whether  we  should 
reinstate  the  definition  in  the  2000  rule 
or  incorporate  some  other  definition. 

Unnecessary  or  Undue  Degradation 

We  propose  a  definition  of  the  term 
"unnecessary  or  undue  degradation" 
that  excludes  paragraph  (4)  of  the  2000 
rule  definition.  That  paragraph  included 
in  the  definition  conditions,  activities, 
or  practices  that  occiu  on  mining  claims 
or  millsites  located  after  October  21, 
1976  (or  on  unclaimed  lands),  and  result 
in  substantial  irreparable  harm  (SIH)  to 
significant  scientific,  cultural,  or 
environmental  resource  values  of  the 
public  lands  that  cannot  be  mitigated 
(the  "SIH"  standard).  This  paragraph 
created  significant  tmcertainty  by  giving 
BLM  broad  authority  to  deny  plaios  of 
operation  even  if  all  of  the  other 
standards  could  be  satisfied.  Of  all  the 
provisions  in  the  2000  rule,  this  one 
paragraph  had  more  projected  economic 
impacts  than  all  of  the  other  sections 
combined.  Further  analysis  of  this  issue 
is  set  forth  in  the  preamble  to  todajr's 
final  rule.  In  addition,  the  Interior 
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Department  Solicitor  has  issued  an 
opinion  (M-37007)  addressing  the  legal 
authority  of  the  SIH  staindard.  This 
opinion  has  been  placed  in  the 
Administration  Record. 

The  definition  of  "lumecessary  or 
undue  degradation"  in  this  proposed 
rule  is  the  same  as  the  one  in  today's 
final  rule,  and  we  request  comment  on 
whether  we  should  continue  to  exclude 
paragraph  (4)  bom  the  definition. 

Section  3809.31    Are  There  any  Special 
Situations  That  Affect  What  Submittals 
I  Must  Make  Before  I  Conduct 
Operations? 

Today's  final  rule  adds  the  phrase 
"For  other  than  Stock  Raising 
Homestead  Act  lands"  to  the  beginning 
of  paragraph  (e)  to  make  it  clear  that 
paragraph  (c)  does  not  apply  to  Stock 
Raising  Homestead  Act  lands,  which  we 
address  in  paragraph  (d).  We  made  the 
change  because  it  was  possible  to 
construe  paragraph  (e)  in  such  a  way 
that  it  could  be  read  to  include  Stock 
Raising  Homestead  Act  lands.  This  was 
not  our  intent  in  the  2000  rule,  as 
demonstrated  by  the  presence  of 
paragraph  (d),  which  applies  only  to 
Stock  Raising  Homestead  Act  lands. 
You  may  comment  on  whether  we 
should  retain  this  change. 

We  also  propose  to  change  the  word 
"submittals"  in  the  heading  of  this 
section  to  "submissions."  We  are 
proposing  this  simply  for  grammatical 
reasons.  This  minor  diction  change  in 
section  3809.31  was  not  included  in 
today's  final  rule. 

Section  3809. 116    Asa  Mining 
Claimant  or  Operator  What  Are  My 
Responsibilities  Under  This  Subpart  for 
My  Project  Area? 

Today's  final  rule  and  this  proposed 
rule  delete  the  specific  reference  to  joint 
and  several  liabUity  that  was  added  in 
the  2000  rule.  Both  mining  claimants 
and  operators  are  liable  for  compliance 
with  the  requirements  of  this  rule.  BLM 
will  determine  the  appropriate  degree  of 
responsibility  on  a  case-specific  Irasis, 
guided  by  common  law  principles.  The 
underlying  liability  scheme  serves  as  a 
backstop,  and  allows  for  a  case-by-case 
factual  determination  of  an  appropriate 
level  of  responsibility.  After  reviewing 
comments  received  and  reevaluating  Our 
policy  direction,  we  have  decided  that 
the  public  intoest  is  better  served  by 
this  more  equitable  approach  to 
establishing  liability,  which  will  ensure 
fairness  to  all  parties  while  encouraging 
enforcement  against  responsible  parties. 

We  request  ccnnment  on  whether  we 
should  eliminate  the  reiinence  included 
in  section  3809.116(a)  of  the  2000  rule 
to  "joint  and  several"  liability.  The  2000 


rule  provided  a  series  of  examples. 
These  examples  are  also  removed  in  this 
proposed  rule  and  in  today's  final  rule. 
Section  3809.116(a)  thus  would  provide 
that  "mining  claimants  and  operators" 
(if  other  than  the  mining  claimant)  "are 
liable  for  obligations  under  this  subpart 
that  accrue  while  they  hold  their 
interests."  BLM  recognizes  that  neither 
FLPMA  (43  U.S.C.  1701  et  seq.)  nor  the 
mining  laws  expressly  provide  for  joint 
and  several  liability,  and  such  an 
approach  has  not  been  shown  to  be 
necessary  to  prevent  unnecessary  or 
undue  degradation  of  the  public  lands. 
There  is  sufficient  authority  under 
current  law  and  today's  final  rule  to 
fully  enforce  the  reqiiirements  of 
subpart  3809  against  both  claimants  and 
operators.  Fiuthermore,  the 
establishment  of  adequate  financial 
guarantees  ensures  that  neither  the 
government  nor  taxpayer  will  be 
saddled  with  the  costs  of  reclamation  in 
the  event  of  incomplete  performance  of 
reclamation  responsibilities. 

We  note  that  subpart  3809  only  covers 
liability  for  reclamation  of  mining 
operations  under  FLPMA  and  the 
mining  laws.  Unlike  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9601  et  seq.,  these 
statutes  do  not  establish  joint  and 
several  Liability.  To  the  extent 
obligations  associated  with  mining 
operations  arise  under  CERCLA  or  any 
other  statute,  such  obligations  are 
independent  of  those  that  subpart  3809 
establishes.  Subpart  3809  is  not 
intended  to  affect  any  obligations 
established  imder  other  statutes,  and 
liability  schemes  under  such  other 
statutes  do  not  determine  the  entities 
responsible  imder  subpart  3809.  BLM 
will  determine  the  appropriate  degree  of 
liability  on  a  case-specific  basis,  guided 
by  common-law  principles. 

Section  3809.401     Where  Do  I  File  My 
Plan  of  Operations  and  What 
Information  Must  I  Include  With  It? 

In  today's  final  rule,  we  amend 
section  3809.401  only  to  change  a  cross- 
reference  to  a  renumbered  performance 
standard.  You  may  comment  on  this 
change. 

Section  3809.411     What  Action  Will 
BLM  Take  When  It  Receives  My  Plan  of 
Operations? 

and  ' 

Section  3809.415    How  Do  I  Prevent 
Unnecessary  or  Undue  Degradation 
While  Conducting  Operations  on  Public 
Lands? 

In  today's  final  rule,  we  amend 
sections  3809.411  and  3809.415  by 


removing  a  portion  of  paragraph 
3809.411(d)(3)(iii)  and  all  of  paragraph 
3809.415(d)  of  the  2000  rule,  both  of 
which  would  have  implemented  the 
substantial  irreparable  harm  standard. 
These  are  corresponding  changes 
resulting  from  the  removal  of  the  SIH 
standard  from  the  definition  of 
unnecessary  or  undue  degradation.  You 
may  comment  on  whether  we  should 
retain  these  amendments. 

Section  3809.420  What  Performance 
Standards  Apply  to  My  Notice  or  Plan 
of  Operations? 

The  performance  standards  of  subpart 
3809  are  key  to  establishing  the 
adequacy  of  environmental  protection 
that  the  regulations  require.  In  deciding 
which  performance  standards  to  include 
in  the  final  rule,  we  carefully 
considered  a  congressionally-mandated 
report  by  the  National  Research  Council 
(NniC),  entitled  Hardrock  Mining  on 
Federal  Lands  (the  NRC  Report).  The 
general  conclusion  of  the  NRC  Report  is 
that  the  existing  regulations  are 
generally  effective,  although  some 
changes  are  necessary.  (NRC  Report,  p. 
5.)  The  NRC  Report  further  states  that 
the  "overall  structiu^  of  the  federal  and 
state  laws  and  regulations  that  provide 
mining-related  environmental 
protection  is  complicated  but  generally 
effective."  This  conclusion  and  the 
material  in  the  NRC  Report  led  BLM  to 
conclude  that  it  was  unnecessary  to 
adopt  an  entire  new  set  of  performance 
standards  in  the  2000  rule,  and  that  we 
shoiUd  reinstate  the  performance 
standards  from  the  1980  regulations. 
Thus,  today's  final  rule  reinstates  the 
standards  that  were  formerly  set  forth  in 
sections  3809.1-3(d),  3809.2-2,  and 
3809.3-3  through  3809.3-5  of  the 
regulations  in  effect  prior  to  January  20, 
2001.  These  are  to  be  incorporated  into 
section  3809.420,  as  paragraph  (a)(6) 
and  paragraphs  (b)(1)  through  (b)(10) 
and  (b)(13).  You  may  comment  on 
whether  we  should  retain  these 
performance  standards  as  they  are  set 
forth  in  this  proposed  rule  and  today's 
final  rule. 

In  addition  to  reinstating  the  previous 
performance  standards  in  today's  final 
rule,  we  retain  the  general  performance 
standards  (paragraphs  (a)(1)  through 
(a)(5))  from  the  2000  rule  because  they 
provide  an  overview  of  how  an  operator 
should  conduct  operations  under  an 
approved  plan  of  operations  and  clarify 
certain  basic  responsibilities,  including 
the  operator's  responsibility  to  comply 
with  applicable  land  use  plans  and 
BLM's  responsibility  to  specify 
necessary  mitigation  measures.  We  also 
included  a  paragraph  (a)(6)  in  the 
general  standards  to  make  clear  that 
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operators  must  comply  with  pertinent 
state  and  Federal  laws  and  regulations. 
This  paragraph  is  derived  from  the 
introductory  text  of  former  section 
3809.2-2.  These  standards,  while 
general  in  nature,  provide  ample 
guidance  on  how  to  conduct  operations. 
In  addition,  in  today's  final  rule  we 
retain  from  the  2000  rule  the 
performance  standards  which  address 
acid-forming,  toxic,  and  deleterious 
materials  and  the  standards  governing 
leaching  operations  and  impoimdments. 
These  latter  standards  reflect  and  codify 
BLM's  acid  rock  and  cyanide  policies, 
which  have  been  in  effect  since  before 
the  2000  rule  was  published.  They  have 
been  redesignated  as  sections 
3809.420(c)(ll)  and  (c)(12).  BLM  would 
appreciate  comment  on  the  combination 
of  performance  standards  from  the  1980 
regulations  and  the  2000  rule  that  is 
included  in  today's  final  rule. 

BLM  expects  that  implementation  of 
the  performance  standards  will  be 
straightforward  because  today's  final 
rule  and  this  proposed  rule  do  not 
introduce  new  performance  standards. 
We  recognize  that  some  confusion  could 
exist  as  to  which  performance  standards 
apply  to  particular  operations.  The 
following  table  clarifies  which  set  of 
performance  standards  you  should 
follow: 


N 

Then 

BLM  approved  your 

Continue  to  operate 

plan  of  operations 

under  your  ap- 

prior to  the  effective 

proved  plan. 

date  of  toda/s  final 

rule 

Your  plan  of  oper- 

If approved,  you  must 

ations  was  pending 

conduct  your  plan 

prior  to  January  20, 

of  operations  under 

2001. 

ttie  performance 

standards  In  place 

before  January  20, 

2001. 

You  filed  an  applica- 

If approved,  you  must 

tion  on  or  after  Jan- 

conduct your  plan 

uary  20.  2001  and 

of  operations  under 

BLM  has  not  acted 

the  performance 

on  it  as  of  the  ef- 

stacxlards in  place 

fective  date  of  to- 

as of  the  effective 

day's  final  rule. 

date  of  today  s  final 

mie. 

We  should  also  note  we  did  not 
change  the  plan  content  requirements  in 
section  3809.401. 

Section  3809.421    Enforcement  of 
Performance  Standards 

Related  to  restoring  provisions  from 
the  1980  regulations  containing 
performance  standards,  we  also  would 
add  section  3809.421,  which  contains 
language  on  enforcing  the  performance 
standards.  This  section  is  taken  from 
section  3809.1-3(f)  of  the  regulations  in 


effect  prior  to  January  20,  2001.  The 
new  section  is  helpful  to  remind 
operators  that  failure  to  comply  with  the 
performance  standards  subjects  them  to 
enforcement  under  this  subpart.  This 
amendment  is  included  in  today's  final 
rule,  but  you  may  comment  on  whether 
we  should  retain  it.  We  included  this 
provision  in  today's  final  rule  and  this 
proposed  rule  as  a  separate  section 
because  it  does  not  fit  into  the  structure 
of  revised  section  3809.420. 

Section  3809.598    What  If  the  Amount 
Forfeited  Will  Not  Cover  the  Cost  of 
Reclamation? 

In  today's  final  rule  we  remove  a 
reference  in  section  3809.598  to  joint 
and  several  Uability  to  conform  to 
changes  in  section  3809.116.  Under  the 
amended  provision,  we  will  determine 
on  a  case-by-case  basis  the 
apportionment  of  liability  between 
operators  and  mining  claimants  to  cover 
the  full  cost  of  reclamation.  You  may 
comment  on  whether  we  should  retain 
this  amendment. 

Section  3809.604    What  Happens  If  I 
Do  Not  Comply  With  a  BLM  Order? 

In  today's  final  rule  we  remove  a 
reference  in  paragraph  (a)  of  this  section 
to  civil  {>enalties  in  section  3809.702  of 
the  2000  rule,  because  this  proposed 
rule  would  remove  that  section,  as 
discussed  below.  You  may  comment  on 
whether  we  should  retain  this  change. 

Section  3809. 702     What  Civil  Penalties 
Apply  to  Violations  of  "Hiis  Subpart? 

and 

Section  3809. 703    Can  BLM  Settle  a 
Proposed  Civil  Penalty? 

In  today's  final  rule  we  remove 
sections  3809.702  and  3809.703  of  the 
2000  rule.  We  made  this  change  because 
there  is  merit  to  the  point  made  by 
comments  that  stated  that  FLPMA  does 
not  contain  a  section  expressly 
addressing  administrative  civil 
penalties.  Although  in  the  November 
2000  Federal  Register  preamble  we 
made  an  argiunent  in  support  of  the 
agency's  authority  to  assess 
administrative  penalties,  this  is  an 
unsettled  area  for  which  it  is  prudent  to 
await  clear  guidance  from  Congress 
before  promulgating  rules.  You  may 
comment  on  whether  we  should  retain 
this  amendment  of  the  2000  rule. 

Finally,  as  a  technical  matter,  under 
Federal  Register  rules,  we  cannot 
publish  in  this  proposed  rule  the 
regulatory  amendments  for  some  of  the 
changes  we  made  in  the  final  rule 
published  elsewhere  in  today's  Federal 
Register  and  referred  to  in  this 
preamble.  Nevertheless,  you  may 


comment  on  these  changes.  These 
include  the  removal  of  paragraph  (d) 
bom.  §  3809.415,  a  change  made  to 
conform  to  the  proposed  revision  of  the 
definition  of  "luinecessary  or  imdue 
degradation,"  and  the  removal  of 
§§  3809.702  and  3809.703  on  civil 
penalties.  In  addition,  you  may 
comment  on  the  cross-reference  changes 
and  corrections  made  in  the  final  rule  in 
§§3809.2,  3809.31,  and  3809.604. 

m.  How  Did  BLM  Fulfill  Its  Procedural 
Obligatioiis? 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

BLM  found  in  the  2000  rule  that  the 
new  subpart  3809  regulations  were  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  require  an  assessment  of  potential 
costs  and  benefits  under  section  6(a)(3) 
of  that  Executive  Order.  The  impacts 
caused  by  today's  final  action  and 
proposed  action  remain  within  the 
range  of  alternatives  analyzed  for  the 
2000  rule.  Since  we  propose  to  retain 
most  of  the  2000  rule,  while  amending 
selected  provisions,  we  rely  on  the 
regulatory  impact  analysis  and  benefit- 
cost  analysis  prepared  for  the  2000  rule 
and  summarized  in  that  rule,  to  evaluate 
today's  final  rule  and  this  proposed 
rule.  The  full  analyses  remain  on  file  in 
the  BLM  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section.  In  the  following  paragraphs,  we 
describe  how  the  changes  presented  in 
today's  rule  affect  these  analyses. 

The  estimated  costs  associated  with 
this  rule  are  significantly  lower  than 
those  associated  with  the  2000  rule. 
Over  the  10  year  period  that  we 
analyzed,  we  do  not  expect  today's  rule 
to  have  significant  annual  impacts  on 
the  economy. 

The  lower  expected  costs  arise 
primarily  from  removing  the  SIH 
provision  of  the  2000  rule.  Relative  to 
the  2000  rule,  substantial  production     ^ 
benefits  could  accrue  as  a  result  of 
eliminating  the  SIH  standard.  However, 
uncertainty  exists  with  respect  to  how 
eliminating  the  SIH  provision  will  affect 
net  economic  benefits.  Uncertainty 
about  how  the  SIH  provision  would 
have  been  implemented,  site  specific 
factors,  and  any  exploration  and 
production  effects  (and  the  timing  of 
these  effiects)  make  evaluating  net 
economic  benefits  veiy  difficult. 

The  net  economic  effects  associated 
with  eliminating  joint  and  several 
liability,  civil  penalties,  and  revising  the 
performance  standards  (with  the 
exception  of  the  acid  rock  drainage  and 
cyanide  standards,  which  would  be 
retained)  are  equally  difficult  to 
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quantify  but  are  not  significant  because 
the  economic  costs  associated  with 
these  provisions  are  likely  to  be 
overshadowed  by  the  potential 
economic  costs  associated  with  the  SIH 
provision.  We  estimated  the  net  effect  of 
modifying  the  performance  standards 
frtim  the  1980  rule  to  the  2000  rule  as 
being  limited.  Similarly,  changing  the 
2000  standards  back  to  the  1980 
standards  will  result  in  negligible 
impact. 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regidations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
this  proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

(1)  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

(2)  Do  the  regulations  contain 
technical  language  or  jargon  that 
interferes  with  their  clarity? 

(3)  Does  the  format  of  the  regulations 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  their  clarity? 

(4)  Would  the  regulations  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections?  (A 
"section"  appears  in  bold  type  and  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading,  for  example 

"§  3809.420  What  performance 
standards  apply  to  my  notice  or  plan  of 
operations?") 

(5)  Is  the  description  of  the  proposed 
regulations  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble 
helpful  in  understanding  the 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  final 
regulations  easier  to  imderstand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  proposed 
regulations  to  the  address  specified  in 
the  ADDRESSES  section. 

National  Environmental  Policy  Act 

The  2000  rule  found  that  the  new 
subpart  3809  regulations  constituted  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4332(2)(C).  BLM 
prepared  an  environmental  impact 
statement  (EIS),  which  remains  on  file 
and  is  available  to  the  public  in  the 
BLM  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section. 

Because  today's  final  rule  and  this 
proposed  rule  retain  most  of  the 
provisions  of  the  2000  rule,  we  rely  on 
the  findings  in  the  EIS.  In  today's  final 


rule,  we  discuss  in  considerable  detail 
.the  extent  to  which  we  expect  this  rule 
to  change  the  impacts  on  the  human 
environment  that  we  anticipated  in  the 
2000  rule.  The  final  rule  also  contains 
a  discussion  of  comments  we  received 
on  the  March  23,  2001,  proposal.  We 
have  foimd  that  the  impacts  resulting 
from  the  final  rule,  with  respect  to  the 
baseline  established  by  the  1980 
standards  as  well  as  the  change  from  the 
2000  rule,  would  fall  within  the  range 
of  impacts  analyzed,  and  thus  are  not 
significantly  different.  No  significant 
new  information  or  change  in 
circumstances  has  occurred  that  would 
alter  the  analysis  or  findings  in  the  final 
EIS. 

The  definition  of  casual  use  in  this 
proposed  rule,  which  would  specify  that 
a  gas  powered  drywasher  of  less  than  10 
horsepower  quaUfies  as  casual  use, 
would  not  change  impacts  appreciably. 

Although  today's  final  nxle  and  this 
proposed  rule  remove  the  substantial 
irreparable  harm  provision  in  the 
definition  of  unnecessary  or  undue 
degradation,  BLM  retains  ample 
authority  to  protect  surface  resources 
and  the  environment.  As  discussed  in 
today's  final  rule,  BLM  has  ample 
statutory  and  regulatory  means  of 
preventing  harm  to  significant  scientific, 
cultiual,  or  environmental  resource 
values:  the  Endangered  Species  Act,  the 
Archaeological  Resources  Protection 
Act,  establishment  of  areas  of  critical 
environmental  concern  in  land  use 
plans  under  the  FLPMA,  withdrawal 
under  Section  204  of  FLPMA.  the 
performance  standards  in  section 
3809.420,  and  so  forth.  Many  of  these 
are  invoked  in  the  performance 
standards  in  section  3809.420  and  in  the 
requirements  for  submission  of  Plans  of 
Operations  in  section  3809.401 . 

The  revision  of  section  3809.420 
removes  requirements  for 
environmental  protection  that  might 
conflict  with  or  duplicate  existing 
Federal  or  State  laws  or  regulations.  For 
example,  paragraph  (b)(2),  which 
provided  for  minimizing  water 
pollution  via  source  control  rather  than 
treatment,  and  (b)(3),  on  jurisdictional 
wetlands  protection,  are  addressed  by 
the  Clean  Water  Act,  and  the  relevant 
programs  are  administered  by  the 
Environmental  Protection  Agency  or  the 
state  or  both,  and  the  Corps  of 
Engineers,  respectively.  "Therefore,  the 
requirements  that  the  operator  must 
comply  with  the  Clean  Water  Act,  Clean 
Air  Act,  and  other  environmental  laws 
and  regulations  will  have  the  same 
effect.  The  final  rule  and  this  proposed 
rule  remove  unnecessary  language. 


Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  as 
amended,  5  U.S.C.  601-612,  RFA  to 
ensure  that  Federal  Government 
regulations  do  not  unnecessarily  or 
disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  nimiber  of  small  entities. 
BLM  prepared  a  regulatory  flexibility 
analysis  on  the  expected  impact  of  the 
2000  rule  on  small  entities,  determined 
that  the  2000  rule  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  and  summarized  it  in 
the  2000  rule  (65  FR  69998,  70103).  The 
regulatory  flexibility  analysis  remains 
on  file  in  the  BLM  Administrative 
Record  at  the  address  specified  in  the 
ADDRESSES  section.  In  today's  final  rule 
and  this  proposed  rule  we  have  made 
changes  that  should  reduce  the  biudens 
on  small  entities.  The  regulations  no 
longer  provide  for  joint  and  several 
liability  for  violations  of  the  regulations, 
no  longer  provide  for  civil  liability  for 
violations,  simplify  the  definition  of 
"operator,"  and  reduce  the  burdens  of 
performance  standards. 

The  Small  Business  Administration 
(SBA)  commented  in  support  of  the 
March  23,  2001,  proposed  rule  to 
suspend  the  2000  rule.  The  principal 
substantive  objection  of  the  SBA  to  the 
2000  rule  was  to  the  definition  of 
"unnecessary  or  undue  degradation" 
and  the  inclusion  in  it  of  "substantial 
irreparable  harm"  as  an  element. 
Removing  this  element  from  the 
definition  in  this  proposed  rule  should 
obviate  this  objection. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Evaluated  against  the  baseline  of  the 
2000  rule,  BLM  has  concluded  that 
today's  final  rule  and  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  should  reduce  the 
costs  borne  by  small  entities  relative  to 
the  2000  rule.  However,  the  magnitude 
of  the  cost  reductions  depends  on  site 
and  operation  specific  factors.  The 
removal  of  the  SIH  provision  will 
benefit  small  entities.  As  stated  earlier, 
the  SBA  objected  to  the  2000  rules 
primarily  because  of  the  SIH  provision. 
This  proposed  rule  obviates  that 
objection  and  benefits  small  entities. 

Unfunded  Mandates  Reform  Act 

In  the  2000  final  rule  (65  FR  69998, 
70109).  BLM  found  that  those  final 
regulations  do  not  impose  an  unfunded 
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mandate  on  state,  local,  or  tribal 
governments  or  the  private  sector  of 
more  than  $100  million  per  year;  nor  do 
those  final  regulations  have  a  significant 
or  unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
impacts  of  this  proposed  rule  do  not 
change  that  finding.  Therefore,  BLM  is 
not  required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.) 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

In  the  2000  final  rule  (65  FR  69998, 
70109],  BLM  found  that  those  final 
regulations  do  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  We  stated  that  it  doesn't  affect 
property  rights  or  interests  in  property, 
such  as  mining  claims;  it  governs  how 
an  individual  or  corporation  exercises 
those  rights.  However,  one  comment  on 
the  March  23,  2001,  proposal  to  amend 
the  2000  rule  stated  that  the  joint  and 
several  liability  provision  in  section 
3809.116(a)  would  diminish  the 
property  value  by  severely  restraining 
alienation  and  thus  amoimt  to  a  taking 
in  violation  of  the  Fifth  Amendment  of 
the  Constitution.  We  have  removed  this 
provision  in  today's  final  rule  and 
would  maintain  that  change  in  this 
proposed  rule.  Because  today's  final 
rule  and  this  proposed  rule  do  not  make 
any  changes  that  increaise  the  burdens 
on  mining  claim  owners  or  other 
property  owners,  the  Department  of  the 
Interior  has  determined  that  this 
proposed  rule  would  not  cause  a  taking 
of  private  property  or  require  further 
discussion  of  takings  implications  under' 
this  Executive  Order. 

Executive  Order  13132,  Federalism 

In  the  2000  rule,  BLM  found  (65  FR 
69998,  70109)  that  it  would  have 
federalism  implications  in  that  in 
certain  circumstances  it  may  preempt 
State  law.  However,  we  concluded  that 
it  would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  2000 
rule  describes  the  consultation  BLM 
engaged  in  with  the  States  and  the 
results  of  that  consultation.  The  changes 
made  in  this  proposed  rule  will  not 
increase  burdens  on  States,  and  will 
facilitate  cooperation  between  States 
and  the  Utaited  States  in  the  area  of 
surface  management  of  mining 
operations  on  public  lands 


The  2000  rule  described  the 
consultation  between  BLM  and  the 
States  in  aid  of  developing  that  rule. 
This  proposed  rule  does  not  change  the 
findings  in  that  rule.  This  rule  does  not 
change  the  regulations  in  a  manner 
contrary  to  the  interests  of  the  States  as 
foimd  from  consultation  with  the  States. 

Further,  we  received  comments  from 
governors,  agencies,  or  legislatiores  of  or 
Members  of  Congress  from  the  following 
Western  States,  as  well  as  the  Western 
Governors'  Association:  Alaska,  Idaho, 
Nevada,  Utah,  and  Wyoming.  These 
comments  were  critical  of  the  2000 
regulations  and  supported  their 
suspension  and  revision.  Only  one  of 
these  provided  detailed 
recommendations  that  largely  tracked 
those  of  the  NRC.  To  the  extent  that 
those  specific  recommendations  pertain 
to  BLM,  or  are  within  the  legal 
responsibility  of  BLM,  we  believe  this 
proposed  rule  follows  those 
recommendations.  We  are  also  willing 
to  engage  in  further  consultation  with 
states  as  may  be  appropriate. 

BLM's  full  Federalism  assessment, 
performed  on  the  2000  rule,  remains  on 
file  in  the  BLM  Administrative  Record 
at  the  address  specified  in  the 
ADDRESSES  section,  along  with  the 
written  public  comments  on  the 
assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  would  not 
imduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

We  rely  in  part  on  Tribal  consultation 
that  occurred  before  publication  of  the 
2000  rule.  In  accordance  with  Executive 
Order  13175,  we  have  also  found  that 
this  proposed  rule  does  not  include 
policies  that  have  significant  tribal 
implications.  We  have  made  clear  that 
plans  of  operations  under  these 
regulations  must  comply  with  State, 
local.  Tribal,  and  other  Federal 
requirements.  Removing  the  SIH 
standard  will  not  significantly  affect 
Native  American  cultural  resources  on 
the  public  lands  because  these  resources 
can  be  protected  under  other  provisions. 
In  addition,  in  most  instances  mitigation 
measures  will  be  possible  to  reduce 
such  impacts.  Today's  final  rule 
responds  to  comments  received  from 
Tribes  on  the  March  23,  2001,  proposal. 
We  are  willing  to  engage  in  further 


consultation  with  Tribes  as  may  be 

appropriate. 

E.O.  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  The  principal 
changes  proposed  in  the  rule  address  (1) 
the  definition  of  an  operator,  what 
entities  are  responsible  for  reclamation 
and  other  duties,  (2)  the  definition  of 
unnecessary  or  undue  degradation,  and 
(3)  performance  standards  that  operators 
must  follow.  To  the  extent  that  the  rule 
affects  the  mining  of  energy  minerals 
(i.e.,  uraniiun  and  other  fissionable 
metals),  they  will  tend  to  increase 
production  marginally. 

Paperwork  Reduction  Act 

The  2000  final  rule  (65  FR  69998. 
70111)  stated  that  it  required  collection 
of  information  from  10  or  more  persons. 
It  went  on  to  discuss  our  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)),  and  the  public 
comments  that  discussed  the 
information  collection  requirements.  We 
continue  to  rely  on  the  discussion  in  the 
2000  rule  as  to  information  collection 
requirement  matters.  The  Office  of 
Management  and  Budget  has  approved 
those  information  collection 
requirements  in  the  final  rule  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.,  and  has  assigned 
clearance  number  1004-0194.  This 
proposed  rule  does  not  contain 
additional  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995. 

Author 

The  principal  authors  of  this  rule  are 
members  of  Uie  Departmental  3809  Task 
Force,  chaired  by  Robert  M.  Anderson, 
Deputy  Assistant  Director,  Minerals, 
Realty,  and  Resoiurce  Protection,  Bureau 
of  Land  Management. 

List  of  Subjects  in  43  CFR  Part  3800 

Administrative  practice  and 
procedure.  Environmental  protection. 
Intergovernmental  relations.  Land 
Management  Bureau,  Mines,  Public 
lands-mineral  resources.  Reporting  and 
record  keeping  requirements,  Surety 
bonds.  Wilderness  areas. 

P.  Lynn  Scarlett, 

Assistant  Secretary,  Policy,  Management,  and 
Budget. 

Accordingly,  for  the  reasons  stated  in 
the  Preamble,  and  under  the  authorities 
cited  below,  BLM  proposes  to  amend 


Federal  Register / Vol.  66,  No.  210 /Tuesday,  October  30,  2001  / Proposed  Rules  54869 


Title  43  of  the  Code  of  Federal 
Regulations,  part  3800  as  set  forth 
below: 

PART  3800— MINING  CLAIMS  UNDER 
THE  GENERAL  MINING  LAWS 

Subpart  3809— Surface  Management 

1.  The  authority  citation  for  subpart 
3809  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1280;  30  U.S.C.  22;  30 
U.S.C.  612;  43  U.S.C.  1201;  and  43  U.S.C. 
1732, 1733, 1740, 1781,  and  1782. 

2.  Amend  §  3809.5  by  removing  from 
paragraph  (1)  of  the  definition  of 
"casual  use"  the  phrase  "hand  and 
battery-powered  dr5nvashers"  and 
adding  in  its  place  the  phrase  "less  than 
10  horsepower  drywashers,"  and  by 
revising  the  definitions  of  "operator" 
and  "unnecessary  or  undue 
degradation"  to  read  as  follows: 

§3809.5    How  does  BLM  define  certain 
terms  used  in  this  subpart? 

•        •        *        •        * 

Operator  means  a  person  conducting 
or  proposing  to  conduct  operations. 

***** 

L/hjiecess(uy  or  undue  degradation 
means  conditions,  activities,  or 
practices  that: 

(1)  Fail  to  comply  with  one  or  more 
of  the  following:  the  performance 
standards  in  §  3809.420,  the  terms  and 
conditions  of  an  approved  plan  of 
operations,  operations  described  in  a 
complete  notice,  and  other  Federal  and 
state  laws  related  to  environmental 
protection  and  protection  of  cultural 
resources; 

(2)  Are  not  "reasonably  incident"  to 
prospecting,  mining,  or  processing 
operations  as  defined  in  §  3715.  Q-5  of 
this  chapter;  or 

(3)  Fad  to  attain  a  stated  level  of 
protection  or  reclamation  required  by 
specific  laws  in  areas  such  as  the 
California  Desert  Conservation  Area, 
Wild  and  Scenic  Rivers,  BLM- 
administered  portions  of  the  National 
Wilderness  System,  and  BLM- 
administered  National  Moniunents  and 
National  Conservation  Areas. 

3.  Amend  §  3809.31  by  removing  the 
word  "submittals"  in  the  secticm  title 
and  adding  the  word  "submissions". 

4.  Amend  §  3809.116  by  revising 
paragraph  (a)  to  read  as  follows: 

13809.116    As  a  mining  ciaiinant  or 
operator,  wtiat  are  my  rasponsiMlities 
under  titis  subpart  for  my  pro)eet  area? 

(a)  Mining  claimants  and  operators  (if 
other  than  the  mining  claimant)  are 
liable  for  obligations  under  this  subpart 
that  accrue  while  they  hold  their 
interests. 


5.  Amend  §  3809.411  by  revising 
paragraph  (d)(3)(iii)  to  read: 

§  3809.41 1    What  action  wiil  BLMI  talte  wt>en 
it  receives  my  plan  of  operations? 

*        •        *        *        • 

(d)*  *  * 
(3)*   *   * 

***** 

(iii)  Proposes  operations  that  would 
result  in  unnecessary  or  undue 
degradation  of  public  lands. 

6.  Revise  §  3809.420  to  read  as 
follows: 

§  3809.420    Wttat  performance  standards 
apply  to  my  notice  or  plan  of  operations? 

The  following  performance  standards 
apply  to  your  notice  or  plan  of 
operations: 

(a)  General  performance  standards. 
(1)  Technology  and  practices.  You  must 
use  equipment,  devices,  and  practices 
that  will  meet  the  performance 
standards  of  this  subpart. 

(2)  Sequence  of  operations.  You  must 
avoid  unnecessary  impacts  and  faciUtate 
reclamation  by  following  a  reasonable 
and  customary  mineral  exploration, 
development,  mining  and  reclamation 
sequence. 

(3)  Land^use  plans.  Consistent  with 
the  mining  laws,  your  operations  and 
post-mining  land  use  must  comply  with 
the  applicable  BLM  land-use  plans  and 
activity  plans,  and  with  coastal  zone 
management  plans  under  16  U.S.C. 
1451,  as  appropriate. 

(4)  Mitigation.  You  must  take 
mitigation  measures  specified  by  BLM 
to  protect  public  lands. 

(5)  Concurrent  reclamation.  You  miist 
initiate  and  complete  reclamation  at  the 
earliest  economically  and  technically 
feasible  time  on  those  portions  of  the 
disturbed  area  that  you  will  not  disturb 
further. 

(6)  Compliance  with  other  laws.  You 
must  conduct  all  operations  in  a  manner 
that  complies  with  all  pertinent  Federal 
and  state  laws. 

(b)  Specific  standards. 

(1)  Access  routes.  Access  routes  shall 
be  plaimed  for  only  the  Tninimnm  width 
needed  for  operations  and  shall  follow 
natural  contours,  where  practicable  to 
minimize  cut  and  fill.  When  the 
construction  of  access  routes  involves 
slopes  that  require  cuts  on  the  inside 
edge  in  excess  of  3  feet,  the  operator 
may  be  required  to  consult  with  the 
authorized  officer  concerning  the  most 
appropriate  location  of  the  access  route 
prior  to  commencing  operations.  An 
operator  is  entitled  to  access  to  his 
operations  consistent  with  provisions  of 
the  mining  laws.  Where  a  notice  or  a 
plan  of  operations  is  required,  it  shall 
specify  the  location  of  access  routes  for 


operations  and  other  conditions 
necessary  to  prevent  unnecessary  or 
undue  degradation.  The  authorized 
officer  may  require  the  operator  to  use 
existing  roads  to  minimize  the  number 
of  access  routes,  and.  if  practicable,  to 
construct  access  roads  within  a 
designated  transportation  or  utility 
corridor.  When  commercial  hauling  is 
involved  and  the  use  of  an  existing  road 
is  required,  the  authorized  officer  may 
require  the  operator  to  make  appropriate 
arrangements  for  use  and  maintenance. 

(2)  Mining  wastes.  All  tailings, 
dumps,  deleterious  materials  or 
substances,  and  other  waste  produced 
by  the  operations  shall  be  disposed  of  so 
as  to  prevent  imnecessary  or  imdue 
degradation  and  in  accordance  with 
applicable  Federal  and  state  Laws. 

(3)  Reclamation,  (i)  At  the  earliest 
feasible  time,  the  operator  shall  reclaim 
the  area  disturbed,  except  to  the  extent 
necessary  to  preserve  evidence  of 
mineralization,  by  taking  reasonable 
measures  to  prevent  or  control  on-site 
and  off-site  damage  of  the  Federal  lands. 

(ii)  Reclamation  shall  include,  but 
shall  not  be  limited  to: 

(A)  Saving  of  topsoil  for  final 
application  after  reshaping  of  distiirbed 
areas  have  been  completed; 

(B)  Measures  to  control  erosion, 
landslides,  and  water  runoff; 

(C)  Measures  to  isolate,  remove,  or 
control  toxic  materials; 

(D)  Reshaping  the  area  disturbed, 
application  of  the  topsoil,  and 
revegetation  of  disturbed  areas,  where 
reasonably  practicable;  and 

(E)  RehabiUtation  of  fisheries  and 
vtrildlife  habitat. 

(iii)  When  reclamation  of  the 
disturbed  area  has  been  completed, 
except  to  the  extent  necessary  to 
preserve  evidence  of  mineralization,  the 
authorized  officer  shall  be  notified  so 
that  an  inspection  of  the  area  can  be 
made. 

(4)  Air  quality.  All  operators  shall 
comply  with  applicable  Federal  and 
state  air  quality  standards,  including  the 
Clean  Air  Act  (42  U.S.C.  1857  et  seq.). 

(5)  Water  quality.  All  operators  shall 
comply  with  applicable  Federal  and 
state  water  quality  standards,  including 
the  Federal  Water  Pollution  Control  Act, 
as  amended  (30  U.S.C.  1151  et  seq.). 

(6)  Solid  wastes.  All  operators  shall 
comply  with  applicable  Federal  and 
state  standards  for  the  disposal  and 
treatment  of  solid  wastes,  including 
regulations  issued  pursuant  to  the  Solid 
Waste  Disposal  Act  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  (42  U.S.C.  6901  et  seq.).  All  garbage, 
refuse  or  waste  shall  either  be  removed 
from  the  affected  lands  or  disposed  of  or 
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treated  to  minimize,  so  far  as  is 
practicable,  its  impact  on  the  lands. 
"  (7)  Fisheries,  wildlife  and  plant 
habitat.  The  operator  shall  take  such 
action  as  may  be  needed  to  prevent 
adverse  impacts  to  threatened  or 
endangered  species,  and  their  habitat 
which  may  be  affected  by  operations. 

(8)  Cultural  and  paleontological 
resources,  (i)  Operators  shall  not 
knowingly  distiirb,  alter,  injiue,  or 
destroy  any  scientifically  important 
paleontological  remains  or  any 
historical  or  archaeological  site, 
structure,  building  or  object  on  Federal 
lands. 

(ii)  Operators  shall  immediately  bring 
to  the  attention  of  the  authorized  officer 
^y  cultural  and/or  paleontological 
resources  that  might  be  altered  or 
destroyed  on  Federal  lands  by  his/her 
operations,  and  shall  leave  such 
discovery  intact  until  tcdd  to  proceed  by 
the  authorized  officer.  The  authorized 
officer  shall  evaluate  the  discoveries 
brought  to  his/her  attention,  take  action 
to  protect  or  remove  the  resoiut:e,  and 
allow  operations  to  proceed  within  10 
working  days  after  notification  to  the 
authorized  officer  of  such  discovery. 

(iii)  The  Federal  Government  shall 
have  the  responsibility  and  bear  the  cost 
of  investigations  and  salvage  of  cultural 
and  paleontology  values  discovered 
after  a  plan  of  operations  has  been 
approved,  or  where  a  plan  is  not 
involved. 

(9)  Protection  of  survey  monuments. 
To  the  extent  practicable,  all  operators 
shall  protect  all  survey  monuments, 
witness  comers,  reference  monuments, 
bearing  trees  and  line  trees  against 
unnecessary  or  imdue  destruction, 
obliteration  or  damage.  If,  in  the  course 
of  operations,  any  monuments,  comers, 
or  accessories  are  destroyed,  obliterated, 
or  damaged  by  such  operations,  the 
operator  shall  immediately  report  the 
matter  to  the  authorized  officer.  The 
authorized  officer  shall  prescribe,  in 
writing,  the  requirements  for  the 
restoration  or  reestablishment  of 
monuments,  comers,  bearing  and  line 
trees. 

(10)  Fire.  The  operator  shall  comply 
with  all  applicable  Federal  and  state  fire 
laws  and  regulations,  and  shall  take  all 
reasonable  measures  to  prevent  and 
suppress  fires  in  the  area  of  operations. 

(11)  Acid-forming,  toxic,  or  other 
deleterious  materials.  You  must 
incorporate  identification,  handling, 
and  placement  of  potentially  acid- 
forming,  toxic  or  other  deleterious 
materials  into  yoiu'  operations,  facility 
design,  reclamation,  and  environmental 


monitoring  programs  to  minimize  the 
formation  and  impacts  of  acidic, 
alkaline,  metal-bearing,  or  other 
deleterious  leachate,  including  the 
following: 

(i)"  You  must  handle,  place,  or  treat 
potentially  acid-forming,  toxic,  or  other 
deleterious  materials  in  a  manner  that 
minimizes  the  likelihood  of  acid 
formation  and  toxic  and  other 
deleterious  leachate  generation  (source 
control); 

(ii)  If  you  cannot  prevent  the 
formation  of  acid,  toxic,  or  other 
deleterious  drainage,  you  must 
minimize  uncontroUeid  migration  of 
leachate;  and 

(iii)  You  must  capture  and  treat  acid 
drainage,  or  other  undesirable  effluent, 
to  the  applicable  standard  if  source 
controls  and  migration  controls  do  not 
prove  effective.  You  are  responsible  for 
any  costs  associated  with  water 
treatment  or  facility  maintenance  after 
project  closure.  Long-term,  or  post- 
mining,  effluent  capture  and  treatment 
are  not  acceptable  substitutes  for  source 
and  migration  control,  and  you  may  rely 
on  them  only  after  all  reasonable  source 
and  migration  control  methods  have 
been  employed. 

(12)  Leaching  operations  and 
impoundments,  (i)  You  must  design, 
construct,  and  operate  all  leach  pads, 
tailings  impoundments,  ponds,  and 
solution-holding  facilities  according  to 
standard  engineering  practices  to 
achieve  and  maintain  stability  and 
facilitate  reclamation. 

(ii)  You  must  construct  a  low- 
permeability  liner  or  containment 
system  that  will  minimize  the  release  of 
leaching  solutions  to  the  enviroiunent. 
You  must  monitor  to  detect  potential 
releases  of  contaminants  from  heaps, 
process  ponds,  tailings  impoundments, 
and  other  structures  and  remediate 
environmental  impacts  if  leakage 
occurs. 

(iii)  You  must  design,  construct,  and 
operate  cyanide  or  other  leaching 
facilities  and  impoundments  to  contain 
precipitation  from  the  local  100-year, 
24-hour  storm  event  in  addition  to  the 
maximum  process  solution  inventory. 
Your  design  must  also  include 
allowances  for  snowmelt  events  and 
drain  down  from  heaps  during  power 
outages  in  the  design. 

(iv)  You  must  construct  a  secondary 
containment  system  around  vats,  tanks, 
or  recovery  circuits  adequate  to  prevent 
the  release  of  toxic  solutions  to  ^e 
enviroiunent  in  the  event  of  primary 
contaiiunent  failure. 


(v)  You  must  exclude  access  by  the 
public,  wildlife,  or  livestock  to  solution 
containment  and  transfer  structures  that 
contain  lethal  levels  of  cyanide  or  other 
solutions. 

(vi)  Diuing  closure  and  at  final 
reclamation,  you  must  detoxify  leaching 
solutions  and  heaps  and  manage  tailings 
or  other  process  waste  to  minimize 
impacts  to  the  environment  from 
contact  with  toxic  materials  or  leachate. 
Acceptable  practices  to  detoxify 
solutions  and  materials  include  natural 
degradation,  rinsing,  chemical 
treatment,  or  equally  successful 
alternative  methods.  Upon  completion 
of  reclamation,  all  materials  and 
discharges  must  meet  applicable 
standards. 

(vii)  In  cases  of  temporary  or  seasonal 
closure,  you  must  provide  adequate 
maintenance,  monitoring,  security,  and 
financial  guarantee,  and  BLM  may 
require  you  to  detoxify  process 
solutions. 

(13)  Maintenance  and  public  safety. 
During  all  operations,  the  operator  shall 
maintain  his  or  her  structures, 
equipment,  and  other  facilities  in  a  safe 
and  orderly  manner.  Hazardous  sites  or 
conditions  resulting  from  operations 
shall  be  marked  by  signs,  fenced,  or 
otherwise  identified  to  alert  the  public 
in  accordance  with  applicable  Federal 
and  state  laws  and  regulations. 

7.  Revise  §3809.421  effective 
December  31,  2001,  to  read  as  follows: 

§  3809.421    Enforcement  of  performance 
standards. 

Failure  of  the  operator  to  prevent 
unnecessary  or  undue  degradation  or  to 
complete  reclamation  to  the  standards 
described  in  this  subpart  may  cause  the 
operator  to  be  subject  to  enforcement  as 
described  in  §§  3809.600  thomgh 
3809.605  of  this  subpart. 

8.  Revise  section  3809.598  to  read  as 
follows: 

§3809.598    What  if  the  amount  forfetted 
will  not  cover  the  cost  of  reclamation? 

If  the  amount  forfeited  is  insufficient 
to  pay  for  the  full  cost  of  reclamation, 
the  operators  and  mining  claimants  are 
liable  for  the  remaining  costs  as  set  forth 
in  §  3809.116.  BLM  may  complete  or 
authorize  completion  of  reclamation  of 
the  area  covered  by  the  financial 
guarantee  and  may  recover  from 
responsible  persons  all  costs  of 
reclamation  in  excess  of  the  amoimt 
forfeited. 

[PR  Doc.  01-27075  Filed  10-29-01;  8:45  am) 
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Defense 

0£Bce  of  the  Secretaiy 

Science  and  Technology  (S&T) 
Reinvention  Laboratory  Personnel 
Management  Demonstration  Project  at  the 
United  States  Army  Communications- 
Electronics  Command  (CECOM),  Research, 
Development  and  Engineering  (RDE) 
Community;  Notice 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  S«cratary 

Science  and  Tectinology  (SAT) 
Reinvention  Laboratory  Personnel 
Management  Demonstration  Project  at 
the  United  States  Army 
Communications-Electronics 
Command  (CECOM),  Research, 
Development  and  Engineering  (RDE) 
Community 

AGENCY:  DoD,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  (Civilian 
Personnel  Policy). 
ACTKM:  Notice  of  approval  of  a 
demonstration  project  final  plan. 

summary:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1995, 
as  amended  by  Section  1114  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001,  authorizes  the 
Secretary  of  Defense  to  conduct 
personnel  demonstration  projects  at 
Department  of  Defense  (DoD) 
laboratories  designated  as  Science  and 
Technology  (S&T)  Reinvention 
Laboratories.  The  above-cited  legislation 
authorizes  DoD  to  conduct 
demonstration  projects  that  experiment 
with  new  and  different  personnel 
management  concepts  to  determine 
whether  such  change  in  personnel 
policy  or  procedures  would  result  in 
improved  Federal  personnel 
management. 

DATES:  Implementation  of  this 
demonstration  project  will  begin  by 
February  1,  2002,  or  earlier. 
Participating  organizations  will  be 
phased  into  the  project  in  accordance 
with  the  implementation  time  frames 
approved  by  the  Office  of  the  Assistant 
Secretary  of  the  Army  (Manpower  and 
Reserve  Affairs). 

FOR  FURTHER  INFORMATION  CONTACT: 
CECOM  RDE  Community:  Thomas 
Sheehan,  U.  S.  Army  Communications- 
Electronics  Command,  Research 
Development  and  Engineering  Center, 
(AMSEL-RD-LQ).  Myer  Center.  Fort 
Monmouth,  New  Jersey  07703-5201, 
(732)  427-4465.  DoD:  Patricia  M. 
Stewart,  CPMS-AF,  Suite  B-200, 1400 
Key  Boulevard,  Arlington,  VA  22209- 
5144. 

SUPPI^MENTARY  INFORMATION: 
1.  Background  | 

Since  1966,  many  studies  of 
Department  of  Defense  (DoD) 
labioratories  have  been  conducted  on 
laboratory  quality  and  personnel. 
Almost  all  of  these  studies  have 
recommended  improvements  in  civilian 
personnel  policy,  organization,  and 
management.  The  project  involves:  (1) 


Two  appointment  authorities 
(permanent  and  modified  term);  (2) 
extended  probationary  period  for  newly 
hired  Engineering  and  Science 
employees;  (3)  pay  banding;  (4) 
streamlined  delegated  examining;  (5) 
modified  reduction-in-force  (RIF) 
procedures;  (6)  simplified  job 
classification;  (7)  a  pay-for-performance 
based  appraisal  system;  (8)  academic 
degree  and  certificate  training;  (9) 
sabbaticals;  and  (10)  a  voluntary 
emeritus  corps. 

2.  Overview 

On  June  19.  2001.  DoD  published  the 
proposed  demonstration  project  in  the 
Federal  Register  (66  FR  32983-33012). 
During  the  public  comment  period 
ending  August  11.  2001,  DoD  received 
comments  from  16  individuals, 
including  1 1  individuals  who  presented 
oral  comments  at  the  public  hearing 
held  at  Fort  MonmouUi,  NJ  on  July  12, 
2001.  All  comments  were  carefully 
considered.  Some  commenters 
addressed  topics  that  lie  outside  the 
project's  scope  or  the  demonstration 
authority  of  5  U.S.C.  Chapter  47  (e.g., 
whether  or  not  unions  choose  to 
embrace  this  demonstration).  These 
comments  are  not  included  in  the 
summary  below.  The  following 
summary  addresses  the  pertinent 
comments  received,  provides  responses, 
and  notes  resultant  changes  to  the 
original  project  plan  in  the  first  Federal 
Register  notice.  Most  commenters 
addressed  several  topics,  which  were 
counted  separately.  Thus,  the  total 
number  of  comments  exceeds  the 
niunber  of  individuals  cited  above. 

A.  General  Positive  Comments 

Six  commenters  were  totaUy 
supportive  of  the  demonstration,  saying 
that  a  performance-based  system  will  be 
better  than  the  current  system,  that  it 
will  make  clear  distinctions  between  top 
performers  and  mediocre  ones,  and  that 
the  personnel  demonstration  project 
offers  a  real  opportunity  for  all 
employees  and  will  work  very  well. 

B.  Pay  for  Performance  Appraisal 
System 

Seven  comments  were  received  about 
pay  for  performance. 

(1)  Reconciliation  Process 

Comments:  Two  commenters 
expressed  concern  that  the 
reconciliation  process  might  be 
influenced  by  non-performance  foctors 
such  as  the  availability  and  leadership 
dynamics  of  the  officials  involved,  that 
the  process  might  be  too  subjective  and 
removed  from  the  employee,  and  that 
scores  might  be  reconciled  to  benefit 


imduly  those  persoimel  working  on 
favored  programs.  One  commenter 
suggested  adding  some  form  of  oversight 
to  the  process. 

Response:  The  reconciliation  process 
provides  for  a  structured,  group  review 
of  initial  scores  by  raters  within  an 
organizational  unit.  Each  employee's 
preliminary  scores  are  compared,  and 
through  discussion  and  consensus 
building,  ratings  are  reconciled.  After 
the  division  chiefs  have  initially  met 
and  reconciled  scores,  the  Pay  Pool 
Manager  performs  an  overview  of  the 
distribution  of  ratings  and  payouts  in  an 
effort  to  achieve  consistent  ratings 
across  the  organization  and  resolve  any 
scoring  issues.  This  process  is  similar  to 
the  informal  process  many  managers 
currently  use  within  their  own 
organization  to  compare  performance 
levels  with  ratings  and  performance 
awards.  The  demonstration's  formal 
reconciliation  process  expands  this 
comparison  across  organizational  lines 
and  provides  a  forum  to  share  initial 
assessments  to  ensure  equity  and 
consistency. 

(2)  Pay  Pools 

Comments:  Three  inquiries  were 
received  regarding  pay  pools,  as  follows: 
Whether  team  leaders  would  be  part  of 
a  supervisory  pay  pool  or  a  non- 
supervisory  pay  pool;  whether  the, 
guidelines  for  determining  pay  pools 
can  be  waived  when  circimistances 
prevent  meeting  them;  and  which  pay 
pool  would  include  Pay  Band  V 
employees. 

Response:  As  to  the  first  question  of 
team  leaders,  language  has  been  added 
that  would  permit  those  team  leaders 
classified  by  the  GS  Leader  Grade- 
Evaluation  Guide  to  be  included  in  the 
supervisory  pay  pool.  Other  leaders  who 
have  project  responsibility  but  do  not 
actually  lead  other  workers  would  be 
appropriately  placed  in  non-supervisory 
pay  pools.  As  to  the  second  question  on 
how  pay  pools  would  be  structured, 
language  has  been  added  that  authorizes 
RDE  Center  Directors  to  deviate  from  the 
guidelines.  As  to  the  third  question,  a 
Pay  Band  V  employee  would  be 
assigned  to  the  supervisory  pay  pool 
withdn  his/her  organization,  because 
Pay  Band  V  employees  by  definition 
have  full  managerial  and  supervisory 
authority. 

(3)  Significant  Accomplishment/ 
Contribution  Ride 

Comment:  Two  comments  were 
received  relating  to  this  rule.  The  first 
suggested  that  the  performance  of  those 
affected  by  the  rule  should  be  compared 
only  to  other  engineers  and  scientists  in 
the  pay  pool,  rather  than  to  all 
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employees  in  the  pay  pool.  The  second 
comment  suggested  applying  the  rule  to 
all  occupational  families  and  all  pay 
bands  at  or  above  the  GS-14  equivalent 
level. 

Response:  We  have  carefully 
considered  these  comments.  1116  rule 
links  the  total  performance  score  to  the 
amount  of  base  pay  increase  an 
employee  can  receive.  All  scores  in  the 
pay  pool  are  placed  in  rank  order. 
Employees  whose  scores  fall  in  the  top 
third  of  scores  in  the  pay  pool  will 
receive  the  full  allowable  base  pay 
increase  portion  of  the  [>erformance  pay 
out.  Employees  whose  scores  fall  in  the 
middle  or  bottom  third  will  receive  a 
base  pay  increase  of  1  percent  of  salary 
or  no  base  pay  increase,  respectively. 
The  comment  proposes  that,  since  die 
rule  only  affects  DB-ID  employees,  only 
the  scores  of  DB-III  employees  should 
be  ranked  to  determine  whose  scores 
fall  in  the  top,  middle,  or  bottom  third. 

We  performed  mock  rankings  in  order 
to  assess  the  effects  of  the  methodology 
originally  proposed  versus  that 
suggested  by  the  commenter.  Our 
analysis  shows  that,  since  scores  are 
being  ranked  and  not  individual 
employees,  it  is  more  advantageous  for 
DB-m  employees  to  be  part  of  a  larger 
ranking  (all  employees  in  the  pay  pool) 
than  a  smaller  ranking  (only  E&S 
employees  in  the  pay  pool).  The  way  the 
rule  is  currently  defined  enhances  the 
potential  for  DB-III  employees  to 
receive  a  score  ranked  in  the  upper  third 
and,  hence,  to  receive  the  full  base  pay 
increase. 

As  to  the  comment  that  the  rule 
should  be  expanded  to  the  Business  and 
Technical  family,  this  rule  was  imposed 
to  maintain  a  degree  of  cost  discipline 
for  DB-in  employees,  because  their  pay 
band  uniquely  spans  three  high  grades 
under  the  Govemmentwide  personnel 
system,  GS-12  through  -14.  Promotion 
to  GS-14  currently  requires  scientists 
and  engineers  to  assume  supervisory 
responsibilities  or  apply  highly 
specialized  technical  knowledge.  The 
normal  progression  of  a  non-supervisory 
engineer  or  scientist  is  to  GS-13.  The 
rule  in  question  allajrs  concerns  that 
DB-m  employees  would  otherwise  have 
the  potential  to  progress  to  the  highest 
salary  in  the  band  without  necessarily 
operating  at  increased  levels  of 
performance  or  responsibility. 

The  bands  for  the  Business  k 
Technical  (B&T)  fomily  were  designed 
differently,  with  DE-II  spanning  grades 
12-13  and  DE-m  reserved  for  14-15.  To 
go  from  Band  II  to  Band  III  would 
normally  require  a  competitive 
promotion  to  a  new  position  of  greater 
responsibility.  Since  pay  progression  for 
the  B&T  family  is  alr^dy  limited  by 


splitting  the  pay  bands  between  grades 
13  and  14,  cost  discipline  is  already 
factored  into  the  band  design. 

C  Management  Issues 

(1)  Fairness 

Comment:  Three  comments  were 
received  addressing  the  need  for  fair 
and  unbiased  performance  ratings.  One 
commenter  expressed  concern  about 
managers'  ability  to  motivate  employees 
to  be  top  performers,  while  recognizing 
that  there  are  also  employees  who  do 
not  perform  or  contribute  their  share  of 
the  work.  Another  commenter  saw  the 
potential  for  favoritism  imder  both  the 
current  system  and  the  demonstration. 
Still  another  suggested  that  the  current 
performance  management  system  be 
improved. 

Response:  The  demonstration  project 
incorporates  a  number  of  features  to 
address  these  concerns.  These  features 
include  a  Personnel  Management  Board 
at  the  RDE  level  and  the  Center  level  to 
provide  oversight  for  the  project, 
including  equity  issues.  Membership  on 
the  RDE  board  includes  the  CECOM 
Deputy  Chief  of  Staff  for  Personnel,  the 
Deputy  Chief  of  Staff  for  Operations  and 
Plans,  and  the  Equal  Emplo)mient 
Opportunity  Officer,  among  others. 
Specific  features  of  the  pay  for 
performance  appraisal  system  were 
designed  to  address  concerns  of  fairness 
and  potential  for  favoritism.  They 
include  the  reconciliation  process  as 
previously  described,  which  is 
specifically  designed  to  balance  ratings 
based  on  comparisons  of  the  levels  and 
quality  of  performance  across  the 
organization.  A  feedback  mechanism 
was  designed  so  that,  following  the 
appraisal  cycle,  employees  will  rate 
their  managers  on  a  number  of 
dimensions.  This  will  help  identify 
developmental  needs.  Additionally,  a 
thorough  training  program  has  been 
designed  for  all  supervisors  associated 
with  the  demonstration  project,  with 
particular  emphasis  on  skills  needed  in 
appraising  performance.  Specific 
modules  will  be  offered  on  giving  and 
receiving  performance  feedback, 
resolving  conflict  and  confrontation  in 
performance  reviews,  addressing 
developmental  needs,  rating 
performance,  etc.  Lastiy,  demonstration 
results  will  be  analyzed  and  evaluated 
to  determine  if  they  are  effective. 
Perceived  feimess  of  the  appraisal 
process  has  been  identified  as  an  item 
for  evaluation  and  will  be  included  in 
surveys  of  the  workforce  and  focus 
group  discussions  with  employees. 


(2)  Managerial  Preparedness 

Comments:  A  commenter  questioned 
management's  readiness  to  administer  a 
complex  pay  for  performance  system. 

Response:  The  CECOM  RDE  has  made 
a  significant  commitment  to  this 
demonstration  project.  In  addition  to  the 
training  program  previously  described, 
automation  tools  have  been  developed 
to  simplify  procedural  aspects  of  the 
new  system  and  offer  better  analytical 
tools  to  support  key  decisions. 

D.  Credit  for  Performance 

Comment:  A  commenter  felt  that  the 
method  of  calculating  credit  for 
performance  in  reduction  in  force  (RIF) 
places  greater  weight  on  performance 
during  the  past  three  years  than  on 
experience,  which  might  disadvantage 
older  workers. 

Response:  Under  the  current  TAPES 
system,  employees  receive  additional 
service  credit  based  upon  their  three 
most  recent  performance  ratings  during 
the  4  years  prior  to  a  RIF.  This  process 
is  unchanged.  The  demonstration 
project  changes  the  method  of 
computing  credit  for  performance  by 
linking  the  additional  years  of  credit  to 
the  total  performance  score  (rather  than 
to  the  summary  level,  as  in  the 
traditional  tide  5  system)  and  by  adding 
the  years  instead  of  averaging  them. 
This  new  methodology  does  place 
greater  emphasis  on  performance,  which 
is  consistent  with  the  demonstration's 
pay  for  performance  system. 

E.  Modipcations  to  the  Project  Plan 

Comment:  If  the  project  later  requires 
modifications,  one  commenter  asked, 
who  determines  the  extent  of 
notification  requirements? 

Response:  The  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  (Civilian 
Personnel  Policy)  will  determine  the 
extent  of  notification  requirements. 

F.  Close-out  Evaluations  and  Awards 

Comment:  One  commenter  questioned 
whether  there  would  be  a  performance 
closeout  rating  under  the  current  system 
known  as  TAPES,  and  if  so.  how  would 
any  award  associated  with  the  appraisal 
be  processed  and  factored  into  the 
employees'  pay  when  they  convert  to 
the  demonstration  project. 

Response:  A  closeout  performance 
appraisal  will  be  required  for  some 
employees,  depending  on  when  their 
last  appraisal  was  given.  If  there  were  a 
Quality  Step  Increase  associated  with 
the  appraisal,  it  woidd  be  effective  prior 
to  implementation  of  the  demonstration 
project.  The  employee  would  then 
convert  into  the  demo  at  the  higher 
salary  rate.  (If  there  were  a  performance 
award  associated  with  the  appraisal,  it 
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would  have  no  effect  on  base  pay, 
because  such  awards  are  paid  as  a  one- 
time cash  bonus.) 

G.  Performance  Improvement 

Comment:  One  commenter  asked  how 
management  will  help  the  imder- 
achiever  to  improve  to  an  acceptable 
level  of  performance. 

Response:  The  demonstration  project 
plan  addresses  this  topic  in  several 
ways.  As  soon  as  the  unacceptable 
performance  is  noted,  the  supervisor  is 
to  inform  the  employee.  At  this  point, 
it  is  appropriate  to  identify  the  possible 
reasons  and  explore  some  options  such 
as  coimseUng,  training,  closer 
supervision,  or  a  temporary  assignment 
to  another  unit  in  the  organization. 
Actions  that  are  more  formal  may  also 
be  taken  at  this  point.  In  that  case,  a 
written  notice  outlining  the 
unacceptable  performance  must  be 
provided  to  the  employee  in  the  form  of 
a  Performance  Improvement  Plan  (PIP). 
The  PIP  will  identify  the  items/actions 
that  need  to  be  corrected  or  improved, 
outline  required  time  frames  for  such 
improvement,  and  provide  the 
employee  with  any  available  assistance 
as  appropriate. 

H.  Cost  Discipline 

Comment:  A  commenter  inquired 
about  the  source  of  funds  for 
supervisory  pay  adjustments. 

Response:  Supervisory  and  team 
leader  pay  adjustments  can  be  up  to  10 
percent  of  base  pay  for  supervisors  and 
up  to  5  percent  of  base  pay  for  team 
leaders.  These  pay  adjustments  are 
funded  separately  bom  pay  pools,  must 
be  funded  from  project  funds,  and  are 
subject  to  budget  constraints.  These 
adjustments  will  be  used  selectively,  not 
routinely,  to  compensate  only  those 
supervisors  and/or  team  leaders  who 
meet  detailed  criteria  contained  in 
demonstration  project  operating 
procedures.  They  are  subject  to  approval 
by  the  Director,  RDEC,  or  the  Director, 
SEC.  I 

/.  Within-Grade  Increase  Buy-Ins 

Comment:  A  commenter  asked  if 
employees  who  enter  the  demonstration 
project  after  initial  implementation 
would  be  awarded  that  portion  of  the 
next  higher  step  they  have  completed. 

Response:  L^guage  has  been  added 
to  paragraph  V.A.  of  the  demonstration 
project  plan  to  address  this  issue.  It 
provides  for  employees  who  enter  the 
demonstration  project  after  initial 
implementation  by  lateral  transfer, 
reassignment,  or  realignment  to  be 
subject  to  the  same  pay  conversion 
rules.  Specifically,  adjustments  to  the 
employee's  base  salary  for  a  step 


increase  and  a  non-competitive  career 
ladder  promotion  will  be  computed  as 
a  prorated  share  of  the  current  value  of 
the  step  or  promotion  increase  based 
upon  the  number  of  weeks  an  employee 
has  completed  toward  the  next  high  step 
or  grade  at  the  time  the  employee  moves 
into  the  project. 

/.  Other  Changes  to  Project  Plan 

No  comments  were  received  regarding 
staffing  supplements.  However, 
language  has  been  added  at  IH.  E.  8.  to 
clarify  how  staffing  supplements  will  be 
calculated  and  administered  imder  this 
demonstration.  Additionally,  the 
language  at  m.  F.  1.  b..  Critical  Skills 
Training  (Training  for  Degrees)  has  been 
amended  to  reflect  changes  in  this  area 
made  necessary  by  section  1121  of  the 
National  Defense  Authorization  Act  for 
FY  01. 

Dated:  October  22,  2001. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Table  of  Contents 

I.  Executive  Sununary 
n.  Introduction 

A.  Purpose 

B.  Problems  with  the  Present  System 

C.  Changes  Required/Expected  Benefits 

D.  Participating  Organizations 

E.  Participating  Employees  and  Union 
Representation 

F.  Project  Design 

G.  Personnel  Management  Board 
III.  Personnel  System  Changes 

A.  Pay  Banding 

B.  Classification 

C.  Pay  for  Performance 

D.  Hiring  Authority 

E.  Internal  Placement  and  Pay  Setting 

F.  Employee  Development 

G.  Reduction-in-Force  Procedures 
rv.  Implementation  Training 

V.  Conversion 

A.  Conversion  to  the  Demonstration  Project 

B.  Conversion  out  of  the  Demonstration 
Project 

C.  Personal  Administration 

D.  Automation 

E.  Experimentation  and  Revision 

VI.  Project  Duration 
Vn.  Evaluation  Plan 

A.  Overview 

B.  Evaluation  Model 

C.  Evaluation 

D.  Method  of  Data  Collection 

VIII.  Demonstration  Project  Costs 

A.  Cost  Discipline 

B.  E)evelopmental  Costs 

IX.  Required  Waivers  to  Law  and  Regulation 
A.Waivers  to  Title  5,  U.S.  Code 

B.  Waivers  to  Title  5,  Code  of  Federal 

Regulations 
Appendix  A:  RDE  Employee  by  Duty 

Locations 
Appendix  B:  Occupational  Series  by 

Occupational  Family 
Appendix  C:  Performance  Elements 
Appendix  D:  Intervention  Model 


I.  Executive  Siunmaiy 

This  project  was  designed  by  the  U.S. 
Army  Communications-Electronics 
Command  (CECOM),  Research, 
Development  and  Engineering  (RDE) 
organizations,  with  participation  and 
review  by  the  Department  of  the  Army 
(DA)  and  Department  of  Defense  (DoD). 
CECOM  RDE  organizations  are  defined 
as  the  CECOM  Research,  Development 
and  Engineering  Center  (RDEC)  and  the 
CECOM  Software  Engineering  Center 
(SEC).  Both  the  RDEC  and  SEC 
headquarters  are  located  at  Fort 
Monmouth,  New  Jersey. 

The  primary  mission  of  the  CECOM 
(RDE)  organizations  is  focused  on 
moving  the  21st  Century  Army  fully 
into  the  Information  Age.  Although 
these  organizations  are  predominantly 
organized  around  a  technology-centric 
theme.  Information  Age  technologies 
will  allow  us  to  think  in  network-centric 
terms,  te.,  the  system-of-systems  way  of 
organizing,  acquiring  and  maintaining 
our  forces  and  capability.  The  RDE's 
vision  is  to  enable  commanders  at  all 
echelons  to  make  truly  informed  and 
timely  decisions,  and  see  to  it  that  those 
decisions  get  executed,  as  events 
require.  In  simple  terms,  getting  the 
right  information  to  the  right  place  at 
the  right  time.  CECOM  RDE 
organizations  support  the  war  fighting 
and  sustaining  base  communities  as 
well  as  Program  Executive  Offices, 
Project  Managers  and  other  customers. 
We  manage  technology-based  programs 
by  defining,  developing  and  acquiring 
superior  technologies;  developing, 
acquiring,  testing  and  evaluating 
systems:  and  sustaining  and  enhancing 
systems  and  equipment  for  a  trained 
and  ready  Army  undergoing 
revolutionary  changes.  To  do  this, 
CECOM  RDE  organizations  must  be  able 
to  hire  and  retain  enthusiastic, 
innovative,  and  highly  educated 
scientists  and  engineers  to  meet  mission 
needs,  along  with  dynamic,  committed 
technical,  clerical,  and  administrative 
support  personnel. 

The  goal  of  the  project  is  to  enhance 
the  quality  and  professionalism  of  the 
CECOM  RDE  workforce  through 
improvements  in  the  efficiency  and 
effectiveness  of  the  hiunan  resource 
system.  The  project  interventions  will 
strive  to  achieve  the  best  workforce  for 
the  RDE  mission,  adjust  the  workforce 
for  change,  and  improve  workforce 
satisfection.  This  demonstration  project 
builds  on  the  concepts,  and  uses  much 
of  the  same  language,  as  the 
demonstration  projects  developed  by 
the  Army  Research  Laboratory  (ARL), 
the  Aviation  and  Missile  Research, 
Development,  and  Engineering  Center 
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(AMCOM  RDEC),  the  Navy's  "China 
Lake,"  and  the  National  Institute  of 
Standards  and  Technology  (NIST).  DoD 
and  Department  of  the  Army  (DA)  will 
provide  for  an  evaluation  of  the  results 
of  the  project  throughout  the  first  5 
years  after  implementation.  The  Army 
has  programmed  a  decision  point  5 
years  into  the  project  for  permanent 
implementation,  modification  and 
additional  testing,  or  termination  of  the 
entire  demonstration  project. 

n.  Introduction 

A.  Purpose 

The  purpose  of  the  project  is  to 
demonstrate  that  the  effectiveness  of 
Department  of  Defense  (DoD) 
laboratories  can  be  enhanced  by 
expanding  opportunities  available  to 
employees  and  by  allowing  greater 
managerial  control  over  personnel 
functions  through  a  more  responsive 
and  flexible  personnel  system.  The 
quality  of  DoD  laboratories,  their 
people,  and  products  has  been  imder 
intense  scrutiny  in  recent  years.  A 
common  theme  has  emerged  that 
Federal  laboratories  need  more  efficient, 
cost  effective,  and  timely  processes  and 
methods  to  acquire  and  retain  a  highly 
creative,  productive,  educated,  and 
trained  workforce.  This  project,  in  its 
entirety,  attempts  to  improve 
employees'  opportimities  and  provide 
managers,  at  the  lowest  practical  level, 
the  authority,  control,  and  flexibility 
needed  to  achieve  the  highest  quality 
organization  and  hold  them  accountable 
for  the  proper  exercise  of  this  authority 
within  the  framework  of  an  improved 
personnel  management  system. 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  system  is  working.  The 
provisions  of  this  project  plan  will  not 
be  modified,  duplicated  in  organizations 
not  listed  in  the  project  plan,  or 
extended  to  individuals  or  groups  of 
employees  not  included  in  the  project 
plan  without  the  approval  of  the  Deputy 
Assistant  Secretary  of  Defense  (Civilian 
Personnel  Policy).  ODASD(CPP)  will 
inform  DA  of  requirements  for 
notification  to  stakeholders,  which  may 
include  Congress,  employees,  labor 
organizations,  and  the  public.  The 
extent  of  notification  requirements  will 
depend  on  the  nature  and  extent  of  the 
requested  project  modifications.  As  a 
minimum,  however,  major  changes  and 
modifications  will  be  published  in  the 
Federal  Register.  Subject  to 
ODASDCCPP)  approval,  minor 


modifications  may  be  made  without 
further  notice. 

B.  Problems  With  the  Present  System 

The  ciirrent  Civil  Service  General 
Schedule  (GS)  system  has  existed  in 
essentially  the  same  form  since  the 
1920's.  Work  is  classified  into  one  of 
fifteen  overlapping  pay  ranges  that 
correspond  with  the  15  grades.  Pay  is 
set  at  one  of  those  fifteen  grades  and  the 
ten  interim  steps  within  each  grade.  The 
Classification  Act  of  1949  rigidly 
defines  types  of  work  by  series  and 
grade,  with  very  precise  qualifications 
for  each  job.  This  system  does  not 
quickly  or  easily  respond  to  new  ways 
of  designing  work  and  changes  in  the 
work  itself. 

The  performance  management  model 
that  has  existed  since  the  passage  of  the 
Civil  Service  Reform  Act  has  come 
under  extreme  criticism.  Employees 
frequently  report  there  is  inadequate 
communication  of  performance 
expectations  and  feedback  on 
performance.  There  are  perceived 
inaccuracies  in  performance  ratings 
with  general  agreement  that  the  ratings 
are  inflated  and  often  unevenly 
distributed  by  grade,  occupation  and 
gec^phic  location. 

The  need  to  change  the  current  hiring 
system  is  essential  as  CECOM  RDE 
organizations  must  be  able  to  recruit 
and  retain  scientific,  engineering  and 
information  technology  (FT) 
professionals.  The  CECOM  RDE 
organizations  must  be  able  to  compete 
with  the  private  sector  for  the  best  talent 
and  be  able  to  make  job  offers  in  a 
timely  manner  with  the  attendant 
bonuses  and  incentives  to  attract  high 
quality  employees. 

Finally,  ourent  rules  on  training, 
retraining  and  otherwise  developing 
employees  make  it  difficult  to  correct 
skill  imbalances  and  to  prepare  ciurent 
employees  for  new  lines  of  work  to  meet 
changing  missions. 

C.  Changes  Required/Expected  Benefits 

The  primary  benefit  expected  from 
this  demonstration  project  is  greater 
organizational  effectiveness  through 
increased  employee  satisfaction.  The 
long-standing  Department  of  the  Navy 
China  Lake  and  NIST  demonstration 
projects  have  produced  impressive 
statistics  on  increased  job  satisfaction 
and  quality  of  employees  versus  that  for 
the  Federd  workforce  in  general.  This 
project  will  demonstrate  that  a  human 
resource  system  tailored  to  the  mission 
and  needs  of  the  CECOM  RDE  workforce 
will  result  in:  (a)  Increased  quality  in 
the  RDE  workforce  and  resiiltant 
products;  (b)  increased  timeliness  of  key 
personnel  processes;  (c)  increased 


retention  of  "excellent  performers";  (d) 
increased  success  in  recruitment  of 
personnel  with  critical  skills;  (e) 
increased  management  authorify  and 
accoimtabilify;  (f)  increased  satisfaction 
of  RDE  customers;  and  (g)  increased 
workforce  satisfaction  with  the 
personnel  management  system.  An 
evaluation  model  was  developed  by  the 
Director  of  Defense,  Research  and 
Engineering  (DDR&E)  in  conjunction 
with  laboratory  and  service 
representatives  and  the  Office  of 
Personnel  Management  (OPM).  The 
model  will  measure  the  effectiveness  of 
demonstration  projects,  as  modified  in 
this  plan,  and  will  be  used  to  measure 
the  results  of  specific  personnel  system 
changes. 

D.  Participating  Organizations 

The  CECOM  RDE  is  composed  of  two 
major  organizational  entities:  the 
Research,  Development  and  Engineering 
Center  (RDEC)  and  the  Software 
Engineering  Center  (SEC),  both 
headquartered  at  Fort  Monmouth,  New 
Jersey.  RDE  employees  are 
geographically  dispersed  at  the 
locations  shown  in  Appendix  A.  It 
should  be  noted  that  some  sites 
currently  employ  fewer  than  10  people 
and  that  the  sites  may  change  as 
CECOM  reorganizes,  realigns,  or 
complies  with  Base  Realignment  and 
Closure  Act  requirements.  Successor 
organizations  will  continue  coverage  in 
the  demonstration  project. 

E.  Participating  Employees  and  Union 
Representation 

This  demonstration  project  will  cover 
approximately  2.100  CECOM  RDE 
civilian  employees  imder  Title  5,  United 
States  Code  in  the  occupations  listed  in 
Appendix  B.  The  project  plan  does  not 
cover  members  of  the  Senior  Executive 
Service  (SES),  Scientific  and 
Professional  (S&T)  employees.  Federal 
Wage  System  (FWS)  employees, 
employees  presently  covered  by  the 
Defense  Civilian  Intelligence  Personnel 
System  (DCIPS)  and  Department  of 
Army  (DA)  and  Major  Subordinate 
Command  (MSC)  centrally  funded 
interns  and  co-operative  education 
students.  Employees  on  temporary 
appointments  will  not  be  covered  in  the 
demonstration  project. 

DA.  MSC  centrally  funded,  and  local 
interns  (hired  prior  to  implementation 
of  the  project)  will  not  be  converted  to 
the  demonstration  project  until  they 
reach  the  target  grade  of  the  intern 
program  and/or  convert  to  a  CECOM 
RDE  employee.  They  will  also  continue 
to  follow  the  TAPES  performance 
appraisal  system.  Local  interns  hired 
after  implementation  of  the  project  will 
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be  covered  by  all  terms  of  the 
demonstration  project. 

Personnel  brought  into  CECOM  RDE 
organizations  either  through 
appointment,  promotion,  reassignment, 
change  to  a  lower  grade  or  where  their 
functions  and  positions  have  been 
transferred  to  an  ROE  organization  will 
be  converted  to  the  demonstration 
project. 

The  American  Federation  of 
Govenmient  Employees  (AFGE)  and  the 
National  Federation  of  Federal 
Employees  (NFFE)  represent  many 
CECOM  RDE  employees.  Of  those 
employees  assigned  to  the  CECOM  RDE 
organizations,  approximately  50%  are 
represented  by  labor  unions. 

In  April  1997,  unions  representing  the 
majority  of  RDE  employees  at  Fort 
Monmouth  were  briefed,  along  with 
Directors  and  senior  managers,  on  the 
major  aspects  of  the  Personnel 
Demonstration  Plan.  The  imions  have 
received  updates  as  specific  proposals 
evolved  during  the  design  phase.  The 
imions  have  attended  town  meetings 
and  smaller  focus  group  briefings 
provided  to  the  workforce.  CECOM  RDE 
organizations  continue  to  fulfill  our 
obligation  to  consult  and/or  negotiate 
with  all  labor  organizations  in 
accordance  with  5  U.S.C.  4703(f)  and 
7117. 

F.  Project  Design 

In  September  1995,  a  Project  Leader 
was  appointed  to  lead  the  reinvention 
effort.  Dxiring  the  next  several  months, 
waivers  to  various  restrictions  in  the 
personnel  arena  were  discussed,  and  it 
was  learned  that  these  initiatives  should 
be  merged  into  the  DoD  S&T 
Reinvention  Laboratory  Personnel 
Demonstration  Project.  Work  then  began 
gathering  information  from  the  original 
five  Army  S&T  Reinvention 
Laboratories.  Those  demonstration 
projects  were  the  first  to  introduce 
major  changes  to  improve  the  personnel 
system  specifically  tailored  to  the  Army 
labs. 

In  the  summer/fall  of  1997,  the  RDEC 
Associate  Director  for  Operations  hosted 
a  series  of  town  meetings  providing  an 
overview  of  Persoimel  Demonstration 
Projects.  These  meetings  were  held  at 
Fort  Monmouth  and  Fort  Belvoir,  where 
the  majority  of  CECOM  RDE  employees 
are  located.  Plans  were  outlined  to 
establish  teams  of  volimteers  to  design 
the  major  aspects  of  the  project,  e.g., 
Pay/Classification,  Staffing,  Employee 
Development  and  Performance 
Management  along  with  an  additional 
team  dedicated  to  Workforce 
Commimication.  All  levels  of 
employees,  supervisors  and  the  labor 
organizations  were  invited  to 


participate.  The  Associate  Director  for 
Operations  provided  executive  oversight 
and  briefed  the  project  to  senior 
managers  and  those  local  unions 
representing  a  majority  of  employees. 
From  October  1997  through  April  1998, 
the  teams  developed  their  portions  of 
the  project  as  outlined  above.  During 
this  time,  feedback  was  provided  to  RDE 
employees  through  briefings, 
newsletters,  a  web  site  and  a  dedicated 
anonymous  electronic  mailbox  for 
employees  to  post  questions  and  receive 
answers.  As  the  majority  of  the  members 
on  the  teams  were  non-supervisory 
employees,  the  opinions  and  comments 
of  the  workforce  are  clearly  reflected  in 
the  overall  design  of  this  project.  A  draft 
proposal  was  developed  and  staffed 
throughout  the  CECOM  RDE 
organizations  and  the  Command. 
Comments  and  requested  changes  have 
been  incorporated. 

To  further  validate  the  Pay  for 
Performance  (PFP)  system,  a  test  was 
conducted.  The  goals  were  to  provide 
employees  feedback  on  how  they  might 
fare  under  PFP,  increase  employee  and 
management  participation  in  the 
process  and  identify  areas  needing 
improvement  before  actual 
implementation.  The  results  of  the  test 
were  briefed  to  senior  managers, 
provided  to  the  unions,  published  in  the 
Personnel  Demo  Newsletter,  and  placed 
on  the  website.  An  interactive  tool  is 
also  available  on  the  Web  site  which 
permits  employees  to  input  their  cxurent 
salary  and  calculate  performance  pay 
outs  based  upon  projected  performance 
scores. 

G.  Personnel  Management  Board 

CECOM  RDE  organizations  will  create 
an  RDE  Personnel  Management  Board 
(PMB)  to  oversee  and  monitor  the  fair, 
equitable,  and  consistent 
implementation  of  the  provisions  of  the 
demonstration  project  to  include 
establishment  of  internal  controls  and 
accountability.  Permanent  members  of 
the  board  will  include  RDE  senior 
leaders  appointed  by  the  RDE  Center 
Directors.  Other  members  include  the 
CECOM  Deputy  Chief  of  Staff  for 
Personnel  (DCSPER),  Deputy  Chief  of 
Staff  for  Operations  and  Plans 
(DCSOPS),  and  Equal  Employment 
OfficOT  (EEO)  to  ensure  proper 
management  and  oversight  of  the 
project.  Sub-boards  may  be  established 
at  the  Center  level,  reporting  to  the  RDE 
Personnel  Management  Board,  to 
address  specific  issues  within  the  scope 
of  the  separate  CECOM  RDE 
organizations.  The  boards  will  execute 
the  following: 

(a)  Determine  the  composition  of  the 
pay-for-performance  pay  pools  in 


accordance  with  the  gmdelines  of  this 
proposal  and  internal  procedures; 

(b)  Review  operation  of  pay  pools  and 
provide  guidance  to  Pay  Pool  Managers; 

(c)  Oversee  disputes  in  pay  pool 
issues; 

(d)  Formulate  and  execute  the  civilian 
pay  budget; 

(e)  Manage  the  awards  pools; 

(f)  Determine  hiring  and  promotion 
salaries  as  well  as  exceptions  to  pay  for 
performance  salary  increases; 

(g)  Conduct  classification  review  and 
oversight,  monitoring  and  adjusting 
classification  practices  and  deciding 
board  classification  issues; 

(h)  Approve  major  changes  in  position 
structure; 

(i)  Address  issues  associated  with 
multiple  pay  systems  during  the 
demonstration  project; 

(j)  Establish  Standard  Performance 
Elements  and  Benchmarks; 

(k)  Assess  the  need  for  changes  to 
demonstration  project  procedures  and 
policies; 

(1)  Review  requests  for  Supervisory/ 
Team  Leader  Pay  Adjustments  and 
provide  recommendations  to  the 
appropriate  Center  Director; 

(m)  Ensure  in-house  budget 
discipline; 

(n)  Manage  the  number  of  employees 
by  occupational  family  and  pay  band; 

(o)  Develop  policies  and  procedures 
for  administering  Developmental 
Opportunity  Programs; 

(p)  Ensure  that  all  employees  are 
treated  in  a  fair  and  equitable  manner  in 
accordance  with  all  policies,  regulations 
and  guidelines  covering  this 
demonstration  project;  and, 

(q)  Monitor  the  evaluation  of  the 
project. 

in.  Persoimel  Sjrstem  Changes 

A.  Pay  Banding 

The  design  of  the  CECOM  RDE  pay 
banding  system  takes  advantage  of  the 
many  reviews  performed  by  DA  and 
DoD.  The  design  has  the  benefit  of  being 
preceded  by  exhaustive  studies  of  pay 
banding  systems  currently  practiced  in 
the  Federal  sector,  to  include  those 
practiced  by  the  Navy's  "China  Lake" 
experiment  and  NIST.  The  pay  banding 
system  will  replace  the  current  General 
Schedule  (GS)  structure.  Currently  the 
15  grades  of  the  Genwal  Schedule  are 
used  to  classify  positions  and,  therefore, 
to  set  pay.  The  General  Schedule  covers 
all  white-collar  work-administrative, 
technical,  clerical  and  professional. 
Changes  in  this  rigid  structure  are 
required  to  allow  flexibility  in  hiring, 
developing,  retaining,  and  motivating 
the  workforce. 
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1.  Occupational  Families 

Occupations  with  similar 
characteristics  will  be  grouped  together 
into  one  of  three  occupational  fainilies 
with  pay  band  levels  designed  to 
fecilitate  {>ay  progression.  Each 
occupation^  family  will  be  composed 
of  pay  bands  corresponding  to 
recognized  advancement  and  career 
progression  expected  within  the 
occupations.  lliese  pay  bands  will 
replace  individual  grades  and  will  not 
be  the  same  for  each  occupational 
family.  Each  occupational  family  will  be 
divided  into  three  to  five  pay  bands 
with  each  pay  band  covering  the  same 
pay  range  now  covered  by  one  or  more 
GS  grades.  Employees  track  into  an 
occupational  family  based  on  their 
current  series  as  provided  in  Appendix 
B.  Upon  implementation  employees  are 
initially  assigned  to  the  highest  band  in 
which  their  grade  fits.  For  example  a 
Management  Analyst  GS-343-12  in  the 
Business  and  Technical  Family  is 
assigned  to  Pay  Band  m  as  illustrated  in 
Figure  1.  The  upper  and  lower  salary 
limit  of  each  band  is  defined  by  the 
salary  of  the  GS  grade  and  step  as 
indicated  in  Figure  1.  Comparison  to  the 
GS  grades  was  used  in  setting  the  upper 
and  lower  dollar  limits  of  the  pay  band 
levels;  however,  once  employees  are 
moved  into  the  demonstration  project, 
GS  grades  will  no  longer  apply.  The 
current  occupations  have  been 
examined,  and  their  characteristics  and 
distribution  have  served  as  guidelines  in 
the  development  of  the  following  three 
occupational  families: 

Engineering  and  Science  (Ed's)  (Pay 
Plan  DB):  This  occupational  fomily 


includes  technical  professional 
positions,  such  as  engineers,  physicists, 
chemists,  mathematicians,  operations 
research  analysts  and  computer 
scientists.  Specific  course  work  or 
educational  degrees  are  required  for 
these  occupations.  Five  bands  have  been 
established  for  the  E&S  occupational 
family: 

Band  I  is  a  student  trainee  track  covering 
GS-1,  step  1  through  GS-4,  step  10. 

Band  Ills  a  developmental  track  covering 
GS-5,  step  1  through  GS-11,  step  10. 

Band  in  *  is  a  full-performance  technical 
track  covering  GS-12,  step  1  through  GS-14, 
step  10. 

Band  IV  *  includes  both  senior  technical 
positions  along  with  supervisors-managers 
covering  GS-14,  step  1  through  GS-15,  step 
10. 

*  Bands  III  and  IV  overlap  at  the  end  and 
start  points.  These  two  bands  have  been 
designed  following  a  feature  used  by  the 
Navy's  "China  Lake"  project.  Upon 
implementation,  employees  in  the  E&S 
family  currently  at  grade  GS-14  are  assigned 
to  Band  IV. 

Band  V  is  a  senior  scientific-technical 
manager.  The  salary  range  is  from  120 
percent  of  the  minimum  rate  of  basic  pay  for 
a  GS-15  to  a  maximum  rate  of  SES  level  4 
(ES-4)  excluding  locality  pay. 

Business  &■  Technical  (B&T)  (Pay  Plan 
DE):  This  occupational  fomily  includes 
such  positions  as  computer  specialists, 
equipment  specialists,  quality  assurance 
specialists,  telecommunications 
specialists,  engineering  and  electronics 
technicians,  procurement  coordinators, 
finance,  accounting,  administrative 
computing,  and  management  analysis. 
Employees  in  these  positions  may  or 
may  not  require  specific  course  work  or 

Figure  1  .—Pay  Band  Chart 


educational  degrees.  Four  bands  have 
been  established  for  the  B&T 
occupational  family: 

Band  I  is  a  student  trainee  track  covering 
GS-1,  step  1  through  GS-4,  step  10. 

Band  0  is  a  developmental  track  covering 
GS-5,  step  1  through  GS-11.  step  10. 

Band  HI  is  a  full  performance  track 
covering  GS-12,  step  1  through  GS-13,  step 
10. 

Band  IV  is  a  senior  technical/manager  track 
covering  GS-14,  step  1  through  GS-IS.  step 
10. 

General  Support  (GEN)  (Pay  Plan  DK): 
This  occupational  family  is  composed  of 
positions  for  which  specific  course  vioxk 
or  educational  degrees  are  not  required. 
Clerical  work  usually  involves  the 
processing  and  maintenance  of  records. 
Assistant  work  requires  knowledge  of 
methods  and  procedures  within  a 
specific  administrative  area.  This  family 
includes  such  positions  as  secretaries, 
office  automation  clerks,  and  budget/ 
program/computer  assistants.  Three 
bands  have  been  established  for  the 
GEN  occupational  family: 

Band  I  includes  entry-level  f>ositions 
covering  GS-1,  step  1  through  GS-4,  step  10. 

Band  II  includes  full-performance 
positions  covering  GS-5,  step  1  through  GS- 
8.  step  10. 

Band  HI  includes  senior  technicians/ 
assistants/secretaries  covering  GS-9  step  1 
tiirough  step  10. 

2.  Pay  Band  Design 

The  pay  bands  for  the  occupational 
families  and  how  they  relate  to  the 
current  GS  framework  are  shown  in 
Figure  1. 


Occupational  family 

Equivalent  GS  grades 

1 

II 

III 

IV 

V 

E4S 

Business  &  Technical  

General  Support 

GS-01— GS-04 
GS-01— GS-04 
GS-01— GS-04 

GS-05— GS-11 
GS-0&-GS-11 
GS-05— GS-oe 

GS-12— GS-14 
GS-12— GS-13 
G&-09 

GS-14— GS-15 
GS-14-GS-15 

>GS-15 

Employees  will  be  converted  into  the 
occupational  family  and  pay  band  that 
corresponds  to  their  GS/GM  series  and 
grade.  Each  employee  is  assured  an 
initial  place  in  the  system  without  loss 
of  pay.  New  hires  will  ordinarily  be 
placed  at  the  lowest  salary  in  a  pay 
band.  Exceptional  qualifications, 
specific  organizational  requirements,  or 
other  compelling  reasons  may  lead  to  a 
higher  entrance  salary  within  a  band.  As 
the  rates  of  the  General  Schedule  are 
increased  due  to  general  pay  increases, 
the  upper  and  lower  salary  limits  of  the 
pay  bands  will  also  increase.  Since  pay 


progression  through  the  bands  depends 
directly  on  performance,  there  will  be 
no  scheduled  Within-Grade  Increases 
(WIGIs)  or  Quality  Step  Increases  (QSIs) 
for  employees  once  the  pay  banding 
system  is  in  place.  Special  salary  rates 
will  no  longer  be  applicable  to 
demonstration  project  employees. 
Special  provisions  have  been  included 
to  ensure  conversion  without  a  loss  of 
pay  (See  section  E,  paragraph  8,  Staffing 
Supplements). 


3.  Pay  Band  V 

The  CECOM  RDE  pay  banding  plan 
expands  the  pay  banding  concept  used 
at  China  Lake  and  NIST  by  creating  Pay 
Band  V  for  the  Engineering  and  Science 
occupational  family.  This  pay  band  is 
designed  for  Senior  Scientific  Technical 
Managers  (SSTM).  The  current 
definitions  of  Senior  Executive  Service 
(SES)  and  Scientific  and  Professional 
(ST)  positions  do  not  fully  meet  the 
needs  of  the  CECOM  RDE  organizations. 

"The  SES  designation  is  appropriate 
for  executive  level  managerial  positions 
whose  classification  exceeds  grade  15  of 
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the  General  Schedule.  The  primary 
knowledge  and  abilities  of  SES 
positions  relate  to  supervisory  and 
managerial  responsibilities.  Positions 
classified  as  ST  are  designed  for  bench 
research  scientists  and  engineers.  These 
positions  require  a  very  high  level  of 
technical  expertise  and  have  little  or  no 
supervisory  responsibilities. 

CECOM  RDE  organizations  ourently 
have  positions  that  warrant 
classification  above  grade  15  of  the 
General  Schedule  because  of  their 
technical  expertise  requirements.  These 
positions,  typically  division/office 
chiefs,  have  characteristics  of  both  SES 
and  ST  classifications.  Most  of  these 
positions  are  responsible  for  supervising 
other  GS-15  positions,  including  lower 
level  supervisors,  non-supervisory 
engineers  and  scientists,  and  in  some 
cases  ST  positions.  The  supervisory  and 
managerial  requirements  exceed  those 
appropriate  for  ST  positions. 

Management  considers  the  primary 
requirement  for  these  positions  to  be 
knowledge  of  and  expertise  in  the 
specific  scientific  and  technology  areas 
related  to  the  mission  of  their 
organizations,  rather  than  the  executive 
leadership  qualifications  that  are 
characteristic  of  the  SES.  Historically, 
incxunbents  of  these  positions  have  been 
recognized  within  the  community  as 
scientific  and  engineering  leaders  who 
possess  strong  managerial  and 
supervisory  abilities.  Therefore, 
although  some  of  these  employees  have 
scientific  credentials  that  might 
compare  favorably  with  ST  criteria, 
classification  of  these  positions  as  STs 
is  not  an  option  because  the  managerial 
and  supervisory  responsibilities  cannot 
be  ignored. 

Pay  Band  V  will  apply  to  a  new 
category  of  positions  designated  as 
Senior  Scientific  Technical  Managers 
(SSTM).  Positions  so  designated  will 
include  those  requiring  scientific/ 
technical  expertise  and  full  managerial 
and  supervisory  authority.  Their 
scientific/technical  expertise  and 
responsibilities  warrant  classification 
above  the  GS-15  level. 

Current  GS-15  division/office  chiefs 
will  convert  into  the  demonstration 
project  at  Pay  Band  FV.  After  conversion 
they  will  be  reviewed  against 
established  criteria  to  determine  if  they 
should  be  reclassified  to  Pay  Band  V. 
Other  positions  possibly  meeting 
criteria  for  designation  as  SSTM  will  be 
reviewed  on  a  case-by-case  basis.  The 
salary  range  for  SSTM  positions  is  a 
minimum  of  120  per  cent  of  the 
minimum  rate  of  basic  pay  for  GS-1 5 
with  a  maximum  rate  of  basic  pay 
established  at  the  rate  of  basic  pay 


(excluding  locality  pay)  for  SES  level  4 
(ES-4). 

Vacant  SSTM  positions  will  be  filled 
competitively  to  ensiu«  that  selectees 
are  preeminent  technical  leaders  in 
specialty  fields  who  also  possess 
substantial  managerial  and  supervisory 
abilities.  The  CECOM  RDE  organizations 
will  capitalize  on  the  efficiencies  that 
can  accrue  from  central  recruiting  by 
continuing  to  use  the  expertise  of  the 
Army  Materiel  Command  SES  Office  as 
the  recruitment  agent. 

Panels  will  be  created  to  assist  in 
filling  SSTM  positions.  Panel  members 
typically  will  be  current  or  former  SES 
members,  ST  employees  and  later  those 
designated  as  SSTMs.  In  addition, 
senior  military  officers  and  recognized 
technical  experts  from  outside  the  ROE 
organizations  may  also  serve  as 
appropriate.  The  panel  vtdll  apply 
criteria  developed  largely  from  the 
current  OPM  Research  Grade-Evaluation 
Guide  for  positions  exceeding  the  GS- 
15  level.  The  purpose  of  the  panel  is  to 
insiu-e  impartially,  breadth  of  technical 
expertise  and  a  rigorous  and  demanding 
review. 

DoD  will  test  SSTM  positions  for  a 
five-year  period.  SSTM  positions  will  be 
subject  to  limitations  imposed  by  OPM 
and  DoD.  SSTM  positions  will  be 
established  only  in  an  S&T  Reinvention 
Laboratory  that  employs  scientists, 
engineers,  or  both.  Incumbents  of  these 
positions  will  work  primarily  in  their 
professional  capacity  on  basic  or 
applied  research.  Secondarily,  they  will 
also  perform  managerial  or  supervisory 
duties. 

The  number  of  SSTM  positions,  and 
the  equivalent  in  other  approved  S&T 
reinvention  laboratory  personnel 
demonstration  projects  within  DoD,  will 
not  exceed  40.  These  40  positions  will 
be  allocated  by  the  Assistant  Secretary 
of  Defense  (Force  Management  Policy) 
and  administered  by  the  respective 
Services.  The  number  of  positions  will 
be  reviewed  periodically  to  determine 
appropriate  position  requirements. 
SSTM  (and  the  equivalent  in  other  S&T 
reinvention  laboratories  demonstration 
projects)  position  allocations  will  be 
managed  separately  from  SES,  ST,  and 
SL  allocations.  An  evaluation  of  the 
concept  for  these  positions  will  be 
performed  during  the  fifth  year  of  the 
demonstration  project. 

The  final  component  of  Pay  Band  V 
is  the  management  of  all  Pay  Band  V 
assets.  Specifically,  this  authority  will 
be  exercised  at  the  DA  level,  and 
includes  the  following:  authority  to 
classify,  create,  or  abolish  positions 
within  the  limitations  imposed  by  OPM 
and  DoD;  recruit  and  reassign 
employees  in  this  pay  band;  set  pay  and 


appraise  performance  under  this 
project's  Pay  for  Performance  system. 
The  CECOM  RDE  organizations  want  to 
demonstrate  increased  effectiveness  by 
gaining  greater  managerial  control  and 
authority,  consistent  with  merit, 
affirmative  action,  and  equal 
emplojmient  opportunity  principles. 

B.  Classification 

1.  Occupational  Series 

The  present  General  Schedule 
classification  system  has  434 
occupational  series,  which  are  divided 
into  22  occupational  groupings.  The 
CECOM  RDE  organizations  currently 
have  positions  in  approximately  70 
occupational  series  that  fall  into  14 
occupational  groupings.  All  positions 
listed  in  Appendix  B  will  be  in  the 
classification  structure.  Provisions  will 
be  made  for  including  other  occupations 
in  response  to  changing  missions. 

2.  Classification  Standards  and  Position 
Descriptions 

CECOM  RDE  organizations  will  use  a 
fully  automated  classification  system 
modeled  after  the  Navy's  "China  Lake" 
and  ARL.  ARL  has  developed  a  Web- 
based  automated  classification  system 
that  can  create  standardized,  classified, 
position  descriptions  under  the  new  pay 
banding  system  in  a  matter  of  minutes. 
The  present  system  of  OPM 
classification  standards  will  be  used  for 
the  identification  of  proper  series  and 
occupational  titles  of  positions  within 
the  demonstration  project.  Current  OPM 
Position  Classification  Standards  will 
not  be  used  to  grade  positions  in  this 
project.  However,  the  grading  criteria  in 
those  standards  will  be  used  as  a 
framework  to  develop  new  and 
simplified  standards  for  the  purpose  of 
pay  band  determinations.  The  objective 
is  to  record  the  essential  criteria  for  each 
pay  band  within  each  occupational 
family  by  stating  the  characteristics  of 
the  work,  the  responsibilities  of  the 
position,  and  the  knowledge,  skills,  and 
abilities  required.  New  position 
descriptions  will  replace  the  current  DA 
Form  374,  Department  of  the  Army  Job 
Description.  The  classification  standard 
for  each  pay  band  will  serve  as  an 
important  component  in  the  new 
position  description,  which  will  also 
include  position-specific  information, 
and  provide  data  element  information 
pertinent  to  the  job.  Supervisors  will 
follow  a  computer-assisted  process  to 
produce  position  descriptions.  The  new 
descriptions  will  be  easier  to  prepare, 
minimize  the  amount  of  writing  time 
and  make  the  position  description  a 
more  useful  and  accurate  tool  for  other 
personnel  management  functions. 
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Specialty  work  codes  will  be  used  to 
further  differentiate  types  of  work  and 
the  skills  and  knowledge  required  for 
particular  positions  with  an 
occupational  family  and  pay  band.  Each 
code  represents  a  specialization  or  type 
of  work  within  the  occupation. 

3.  Fair  Labor  Standards  Act 

Fair  Labor  Standards  Act  (FLSA) 
exemption  and  non-exemption 
determinations  will  be  consistent  with 
criteria  found  in  5  CFR  (Code  of  Federal 
Regulations)  part  551.  AU  employees  are 
covered  by  the  FLSA  imless  they  meet 
the  criteria  for  exemption.  The  duties 
and  responsibilities  outlined  in  the 
classification  standards  for  each  pay 
band  will  be  compared  to  the  FLSA 
criteria.  As  a  general  rule,  the  FLSA 


status  can  be  matched  to  occupational 
family  and  pay  band  as  indicated  in 
Figure  2.  For  example,  positions 
classified  in  Pay  Band  I  of  the  E&S 
occupational  family  are  typically 
nonexempt,  meaning  they  are  covered 
by  the  overtime  entitlements  prescribed 
by  the  FLSA.  An  exception  to  this 
guideline  includes  supervisors/ 
managers  who  meet  the  definitions 
outlined  in  the  OPM  General  Schedule 
Supervisory  Guide  and  who  spend  80 
percent  or  more  of  the  workweek  on 
supervisory  duties.  Therefore, 
supervisors/managers  in  any  of  the  pay 
bands  who  meet  the  foregoing  criteria 
are  exempt  from  the  FLSA.  Supervisors 
with  classification  authority  wiil  make 
the  determinations  on  a  case-by-case 
basis  by  comparing  assigned  duties  and 

Figure  2.— FLSA  Status 

[Pay  bands] 


responsibiUties  to  the  classification 
standards  for  each  pay  band  and  the  5 
CFR  part  551  FLSA  criteria.     * 
Additionally,  the  advice  and  assistance 
of  the  Civilian  Personnel  Advisory 
Center/Civilian  Personnel  Operations 
Center  (CPAC/CPOC)  will  be  obtained 
in  making  determinations.  The 
benchmark  position  descriptions  will 
not  be  the  sole  basis  for  the 
determination.  Basis  for  exemption  will 
be  documented  and  attached  to  each 
position  description.  Exemption  criteria 
will  be  narrowly  construed  and  appUed 
only  to  those  employees  who  clearly 
meet  the  spirit  of  the  exemption. 
Changes  will  be  documented  and 
provided  to  the  CPAC/CPOC,  as 
appropriate. 


Occupational  family 

1 

II 

III 

IV 

V 

E&S 

N 
N 
N 

N/E 
N/E 
N 

E 
E 
E 

E 
E 

E 

B4T 

GEN  

N — Non-Exempt  from  FLSA;  E — Exempt  from  FLSA. 
N/E — Exemption  status  detemiined  on  a  case-t}y-case  basis. 

Note:  Although  typical  exemption  status  under  the  various  pay  t>ands  is  shovm  in  the  at>ove  table,  actual  FLSA  exemption  delemninations  are 
made  on  a  case-by-case  t>asis. 


4.  Classification  Authority 

,  CECOM  RDE  Center  Directors  will 
have  delegated  classification  authority 
and  may,  in  turn,  re-delegate  this 
authority  to  appropriate  levels.  Position 
descriptions  will  be  developed  to  assist 
managers  in  exercising  delegated 
position  classification  authority. 
Managers  will  identify  the  occupational 
family,  job  series,  functional  code, 
specialty  work  code,  pay  band  level, 
and  the  appropriate  acquisition  codes. 
Personnel  specialists  will  provide 
ongoing  consultation  and  guidance  to 
managers  and  supervisors  throughout 
the  classification  process.  The  manager 
will  document  these  decisions  on  a  form 
similar  to  the  present  DA  Form  374. 

5.  Classification  Appeals 

Classification  appeals  under  this 
demonstration  project  will  be  processed 
using  the  following  procedures:  An 
employee  may  appeal  the  determination 
of  occupational  family,  occupational 
series,  position  title,  and  pay  band  of 
his/her  position  at  any  time.  An 
employee  must  formally  raise  the  area  of 
concern  to  supervisors  in  the  immediate 
chain  of  command,  either  verbally  or  in 
writing.  If  the  employee  is  not  satisfied 
with  the  supervisory  response,  he/she 
may  then  appeal  to  the  DoD  appellate 
level.  Appeal  decisions  rendered  by 


DoD  will  be  final  and  binding  on  all 
administrative,  certifying,  payroll, 
disbursing,  and  accounting  officials  of 
the  government.  Classification  appeals 
are  not  accepted  on  positions  which 
exceed  the  equivalent  of  a  GS-15  level. 
Time  periods  for  cases  processed  under 
5  CFR,  part  511  apply. 

An  employee  may  not  appeal  the 
accuracy  of  the  position  description,  the 
demonstration  project  classification 
criteria,  or  the  pay-setting  criteria;  the 
assignment  of  occupational  series  to  the 
occupational  family;  the  propriety  of  a 
salary  schedule;  or  matters  grievable 
under  an  administrative  or  negotiated 
grievance  procedure,  or  an  alternative 
dispute  resolution  procedure. 

The  evaluations  of  classification 
appeals  under  this  demonstration 
project  are  based  upon  the 
demonstration  project  classification 
criteria.  Case  files  will  be  forwarded  for 
adjudication  through  the  CPAC/CPOC 
providing  personnel  service  and  will 
include  copies  of  appropriate 
demonstration  project  criteria. 

C.  Pay  for  Performance 

1.  Overview 

The  purpose  of  the  PFP  system  is  to 
provide  an  effective,  efficient,  and 
flexible  method  for  assessing, 
compensating,  and  managing  the  RDE 


workforce.  It  is  essential  for  the 
development  of  a  highly  productive 
workforce  and  to  provide  management 
at  the  lowest  practical  level,  the 
authority,  control,  and  flexibility 
needed  to  achieve  a  quality  organization 
and  meet  mission  requirements.  PFP 
allows  for  more  employee  involvement 
in  the  assessment  process,  strives  to 
increase  communication  between 
supervisor  and  employee,  promotes  a 
clear  accountability  of  performance, 
facilitates  employee  career  progression, 
and  provides  an  understandable  and 
rational  basis  for  salary  changes  by 
linking  pay  and  performance. 

The  PFP  system  uses  annual 
performance  payouts  that  are  based  on 
the  employee's  total  performance  score 
rather  Uian  within-grade  increases, 
qualify  step  increases,  promotions  from 
one  grade  to  another  where  both  grades 
are  now  in  the  same  pay  band  (i.e.,  there 
are  no  within-band  promotions)  and 
performance  awards.  The  normal  rating 
period  will  be  one  year.  The  minimum 
rating  period  will  be  120  days.  PFP 
payouts  can  be  in  the  form  of  increases 
to  base  pay  or  in  the  form  of  bonuses 
that  are  not  added  to  base  salary  but 
rather  are  given  as  a  lump  sum  bonus. 
Other  awards  such  as  special  acts,  time- 
off  awards,  etc.,  will  be  retained 
separately  from  the  PFP  payouts. 
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The  system  will  have  the  flexibility  to 
be  modified,  if  necessary,  as  more 
experience  is  gained  under  the  project. 

2.  Performance  Objectives 

Performance  objectives  define  a  target 
level  of  activity,  expressed  as  a  tangible, 
measurable  objective,  against  which 
actual  achievement  can  be  compared. 
These  objectives  will  specifically 
identify  what  is  expected  of  the 
employee  duiring  the  rating  period  and 
will  typically  consist  of  3  to  10  results- 
oriented  statements.  The  employee  and 
his/her  supervisor  will  jointly  develop 
the  employee's  performance  objectives 
at  the  beginning  of  the  rating  period. 
These  are  to  be  reflective  of  the 
employee's  duties/responsibilities  and 
pay  band  along  with  the  mission/ 
organizational  goals  and  priorities. 
Objectives  will  be  reviewed  annually 
and  revised  upon  changes  in  salary 
reflecting  increased  responsibilities 
commensurate  with  sedary  increases. 
Use  of  generic  one-size-fits-all  objectives 
will  be  avoided,  as  performance 
objectives  are  meant  to  define  an 
individual's  specific  responsibilities 
and  expected  accomplishments.  In 
contrast,  performance  elements  as 
described  in  the  next  paragraph,  will 
identify  generic  performance 
characteristics,  against  which  the 
accomplishment  of  objectives  will  be 
measured.  As  a  part  of  this 
demonstration  project,  training  focused 
on  overall  organizational  objectives  and 
the  development  of  performance 
objectives  will  be  held  for  both 
supervisors  and  employees. 
Performance  objectives  may  be  jointly 
modified,  changed  or  deleted  as 
appropriate  during  the  rating  cycle.  As 
a  general  rule,  performance  objectives 
should  only  be  changed  when 
circumstances  outside  the  employee's 
control  prevent  or  hamper  the 
accomplishment  of  the  original 
objectives.  It  is  also  appropriate  to 
change  objectives  when  mission  or 
workload  shifts  occur. 

3.  Performance  Elements 

Performance  elements  define  generic 
performance  characteristics  that  will  be 
used  to  evaluate  the  employee's  success 
in  accomplishing  his/her  performance 
objectives.  The  use  of  generic 
characteristics  for  scoring  purposes 
helps  to  ensure  comparable  scores  are 
assigned  while  accommodating  diverse 
individual  objectives.  This  pay-for- 
performance  system  will  utilize  those 
performance  elements  provided  in 
Appendix  C.  All  elements  are  critical.  A 
critical  performance  element  is  defined 
as  an  attribute  of  job  performance  that 
is  of  sufficient  importance  that 


performance  below  the  minimally 
acceptable  level  requires  remedial 
action  and  may  be  the  basis  for 
removing  an  employee  from  their 
position.  Non-critical  elements  will  not 
be  used.  Each  of  the  performance 
elements  will  be  assigned  a  weight, 
which  reflects  its  importance  in 
accomplishing  an  individual's 
performance  objectives.  A  minimum 
weight  is  set  for  each  performance 
element.  The  sum  of  the  weights  for  all 
of  the  elements  must  equal  100. 

A  single  set  of  performance  elements 
will  be  used  for  evaluating  the  annual 
performance  of  all  CECOM  RDE 
personnel  covered  by  this  plan.  This  set 
of  performance  elements  may  evolve 
over  time,  based  on  experience  gained 
during  each  rating  cycle.  This  evolution 
is  essential  to  captiue  the  critical 
characteristics  the  organization 
encourages  in  its  workforce  toward 
meeting  individual  and  organizational 
objectives.  This  is  particularly  true  in  an 
environment  where  technology  and 
work  processes  are  changing  at  an 
increasingly  rapid  pace.  The  RDE 
Personnel  Management  Board  will 
annually  review  the  set  of  performance 
elements  and  set  them  for  the  entire 
organization  before  the  beginning  of  the 
rating  period.  The  following  is  an  initial 
set  of  performance  elements  along  with 
the  minimum  weight: 

(1)  Technical  Competence  (Minimum 
Weight:  15%) 

(2)  Interpersonal  Skills  (Minimum  Weight: 
10%) 

(3)  Management  of  Time  and  Resources 
(Minimum  Weight:  15%) 

(4)  Customer  Satisfaction  (Minimum  Weight: 
10%) 

(5)  Team/Project  Leadership  (Minimum 
Weight:  15%) 

(6)  Supervision/EEO  (Minimum  Weight: 
25%) 

All  employees  will  be  rated  against 
the  first  four  performance  elements. 
Team/Project  Leadership  is  mandatory 
for  team  leaders  and  Supervision/EEO  is 
mandatory  for  all  managers/supervisors. 
At  the  beginning  of  the  rating  period. 
Pay  Pool  Managers  will  review  the 
objectives  and  weights  assigned  to 
employees  within  the  pay  pool,  to  verify 
consistency  and  appropriateness. 

4.  Performance  Feedback  and  Formal 
Ratings 

The  most  effective  means  of 
communication  is  person-to-[>erson 
discussion  between  supervisors  and 
employees  of  requirements, 
periformance  goals  and  desired  results. 
Employees  and  supervisors  alike  are 
expected  to  actively  participate  in  these 
discussions  for  optimum  clarity 
regarding  expectations  and  identify 


potential  obstacles  to  meeting  goals.  In 
addition,  employees  should  explain  (to 
the  extent  possible)  what  they  need 
fi'om  their  supervisor  to  support  goal 
accomplishment.  The  timing  of  these 
discussions  will  vary  based  on  the 
nature  of  work  performed,  but  will 
occur  at  least  at  the  mid-point  and  end 
of  the  rating  period.  The  supervisor  and 
employee  will  discuss  job  performance 
and  accomplishments  in  relation  to  the 
performance  objectives  and  elements.  At 
least  one  review,  normally  the  mid- 
point review,  will  be  documented  as  a 
formal  progress  review.  More  frequent, 
task  specific,  discussions  may  be 
appropriate  in  some  organizations.  In 
cases  where  work  is  accomplished  by  a 
team,  team  discussions  regarding  goals 
and  expectations  will  be  appropriate. 

The  employee  will  proviae  a  list  of 
his/her  accomplishments  to  the 
supervisor  at  both  the  mid-point  and 
end  of  the  rating  period.  An  employee 
may  elect  to  provide  self-ratings  on  the 
performance  elements  and/or  solicit 
input  fi-om  team  members,  customers, 
peers,  supervisors  in  other  units, 
subordinates,  and  other  sources  which 
will  permit  the  supervisor  to  fully 
evaluate  accomplishments  during  the 
rating  period. 

At  the  end  of  the  rating  period, 
following  a  review  of  the  employee's 
accomplishments,  the  supervisor  will 
rate  each  of  the  performance  elements 
by  assigning  a  score  between  0  and  50. 
Benchmark  performance  standards  have 
been  developed  that  describe  the  level 
of  performance  associated  with  a  score. 
Using  these  benchmarks,  the  supervisor 
decides  where  (at  any  point  on  a  scale 
of  0  to  50)  the  performance  of  the 
employee  fits  and  assigns  an 
appropriate  score.  It  should  be  noted 
that  these  scores  are  not  discussed  with 
the  employee  or  considered  final  until 
all  scores  are  reconciled  and  approved 
by  the  Pay  Pool  Manager.  The  element 
scores  will  then  be  multiplied  by  the 
element-weighting  factor  to  determine 
the  weighted  score  expressed  to  two 
decimal  points.  The  weighted  scores  for 
each  element  will  then  be  totaled  to 
determine  the  employees'  overall 
appraisal  score  and  rounded  to  a  whole 
number  as  follows:  if  the  digit  to  the 
right  of  the  decimal  is  between  five  and 
nine,  it  should  be  rounded  to  the  next 
higher  whole  number,  if  the  digit  to  the 
ri^t  of  the  decimal  is  between  one  and 
four,  it  should  be  dropped. 

A  total  score  of  10  or  above  will  result 
in  a  rating  of  acceptable.  A  total  score 
of  9  or  below  will  result  in  a  rating  of 
unacceptable,  and  requires  the 
employee  be  placed  on  a  Performance 
Improvement  Plan  (PIP)  immediately  or 
following  a  temporary  assignmoit.  A 
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score  of  9  or  below  in  a  single  element 
will  also  result  in  a  rating  of 
unacceptable,  and  requires  the 
employee  be  placed  on  a  PIP.  A  new 
rating  of  record  will  be  issued  if  the 
employee's  performance  improves  to  an 
acceptable  level  at  the  conclusion  of  the 
PIP. 

5.  Unacceptable  Performance 

Informal  employee  performance 
reviews  will  be  a  continuous  process  so 
that  corrective  action,  to  include  placing 
an  employee  on  a  Performance 
Improvement  Plan  (PIP),  may  be  taken 
at  any  time  during  the  rating  cycle. 
Whenever  a  supervisor  recognizes  an 
employee's  performance  on  one  or  more 
performance  elements  is  unacceptable, 
the  supervisor  should  immediately 
inform  the  employee.  Efforts  will  be 
made  to  identify  the  possible  reasons  for 
the  unacceptable  performance. 

As  an  informal  first  step,  the 
supervisor  and  employee  may  explore  a 
temporary  assignment  to  another  unit  in 
the  organization.  This  recognizes  that 
conflicts  sometimes  occiu-  between  a 
supervisor  and  an  employee,  or  that  an 
employee  may  be  assigned  to  a  position 
for  which  they  are  not  suited.  The 
supervisor  is  under  no  obligation  to 
explore  this  option  prior  to  taking  more 
formal  action.  If  the  temporary 
assignment  is  not  possible  or  has  not 
worked  out,  and  the  employee 
continues  to  perform  at  an  unacceptable 
level  or  has  received  an  unacceptable 
rating,  written  notification  outlining  the 
unacceptable  performance  will  be 
provided  to  the  employee.  At  this  point 
an  opportunity  to  improve  will  be 
structiired  in  a  PIP.  The  supervisor  will 
identify  the  items/actions  that  need  to 
be  corrected  or  improved,  outline 
required  time  frames  (no  less  than  30 
days)  for  such  improvement,  and 
provide  the  employee  with  any 
available  assistance  a^  appropriate. 
Progress  will  be  monitored  during  the 
PIP,  and  all  coimseling  sessions  will  be 
documented. 

If  the  employee's  performance  is 
acceptable  at  the  conclusion  of  the  PIP, 
no  further  action  is  necessary.  If  a  PIP 
ends  prior  tp  the  end  of  the  annual 
performance  cycle  and  the  employee's 
performance  improves  to  an  acceptable 
level,  the  employee  is  appraised  again  at 
the  end  of  the  annual  performance 
cycle. 

If  the  employee  fails  to  improve 
during  the  PIP,  the  employee  will  be 
given  notice  of  proposed  appropriate 
action.  This  action  can  include  removal 
from  the  Federal  service,  placement  in 
a  lower  pay  band  with  a  corresponding 
reduction  in  pay  (demotion),  reduction  ^ 
in  pay  within  the  same  pay  band,  or 


change  in  position  or  occupational 
family.  For  the  most  part,  employees 
with  an  unacceptable  rating  will  not  be 
permitted  to  remain  at  their  current 
salary  and  may  be  reduced  in  pay  band. 
Reductions  in  salary  within  the  same 
pay  band  or  changes  to  a  lower  pay 
band  will  be  accomplished  with  a 
minimum  of  a  5  percent  decrease  in  an 
employee's  base  pay. 

Note:  Nothing  in  this  subsection  will 
preclude  action  under  Title  5,  United  States 
Code.  Chapter  75,  when  appropriate. 

All  relevant  documentation 
concerning  a  reduction  in  pay  or 
removal  based  on  unacceptable 
performance  will  be  preserved  and 
made  available  for  review  by  the 
affected  employee  or  a  designated 
representative.  As  a  minimum,  the 
record  will  consist  of  a  copy  of  the 
notice  of  proposed  personnel  action,  the 
employee's  written  reply,  if  provided,  or 
a  summary  when  the  employee  makes 
an  oral  reply.  Additionally,  the  record 
will  contain  the  written  notice  of 
decision  and  the  reasons  therefor  along 
with  any  supporting  material  (including 
documentation  regarding  the 
opportimity  afforded  the  employee  to 
demonstrate  improved  performance). 

If  the  employee's  periormance 
deteriorates  to  an  unacceptable  level,  in 
any  element,  within  two  years  from  the 
beginning  of  a  PIP,  follow-on  actions 
may  be  initiated  with  no  additional 
opportunify  to  improve.  If  an 
employee's  performance  is  at  an 
acceptable  level  for  two  years  from  the 
beginning  of  the  PIP,  and  performance 
once  again  declines  to  an  unacceptable 
level,  the  employee  will  be  given  an 
additional  opportunify  to  improve, 
before  management  proposes  follow-on 
actions. 

6.  Reconciliation  Process 

Following  the  initial  scoring  of  each 
employee  by  the  rater,  the  rating 
officials  in  an  organizational  imit,  along 
with  their  next  level  of  supervision,  will 
meet  to  ensure  consistency  and  equity 
of  the  ratings.  In  this  step,  each 
employee's  performance  objectives, 
accomplishments,  preliminary  scores 
and  current  salary  are  compared. 
Through  discussion  and  consensus 
building,  consistent  and  equitable 
ratings  are  reached.  Managers  will  not 
prescribe  a  distribution  of  total  scores. 
The  Pay  Pool  Manager  will  then  chair  a 
final  review  with  the  rating  officials 
who  report  directly  to  him  or  her  to 
validate  these  ratings  and  resolve  any 
scoring  issues.  If  consensus  cannot  be 
reached  in  this  process,  the  Pay  Pool 
Manager  makes  all  final  decisions.  After 
this  reconciliation  process  is  complete, 
scores  are  finalized.  Payouts  proceeds 


according  to  each  employee's  final  score 
and  current  salary.  Upon  approval  of 
this  plan,  implementing  procedures  and 
regulations  will  provide  details  on  this 
process  to  employees  and  supervisors. 

7.  Pay  Pools 

Employees  within  the  CECOM  RDE 
organizations  will  be  placed  into  pay 
pools.  Pay  pools  are  combinations  of 
organizational  elements  (e.g.. 
Directorates,  Divisions,  Branches, 
Offices,  etc.)  that  are  defined  for  the 
purpose  of  determining  performance 
payouts  under  the  PFP  system.  The 
guidelines  in  the  next  paragraph  are 
provided  for  determining  pay  pools. 
These  guidelines  will  normally  be 
followed.  However,  RDE  Center 
Directors  may  deviate  from  the 
guidelines  if  they  determine  that  there 
is  a  compelling  need  to  do  so  and 
document  their  rationale  in  writing. 

The  RDE  Center  Directors  will 
establish  pay  pools  within  their 
respective  organizations.  Typically,  pay 
pools  will  have  between  35  and  300 
employees.  A  pay  pool  should  be  large 
enough  to  encompass  a  reasonable 
distribution  of  ratings  but  not  so  large  as 
to  compromise  rating  consistency. 
Supervisory  personnel  will  be  placed  in 
a  pay  pool  separate  bom  subordinate 
non-supervisory  personnel.  Team 
leaders  classified  by  the  CS  Leader 
Grade-Evaluation  Guide  will  be 
included  in  a  supervisory  pay  pool. 
Those  team  leaders  who  have  project 
responsibility  but  who  do  not  actually 
lead  other  workers  will  be  included  in 
a  non-supervisory  pay  pool.  Neither  the 
Pay  Pool  Manager  nor  supervisors 
within  a  pay  pool  will  recommend  or 
set  their  own  individual  pay.  Decisions 
regarding  the  amount  of  the 
performance  payout  are  based  on  the 
established  formal  payout  calculations. 

Funds  within  a  pay  pool  available  for 
performance  payouts  are  calculated 
from  anticipated  pay  increases  under 
the  existing  system  and  divided  into 
two  components,  base  pay  and  bonus. 
The  funds  within  a  Pay  Pool  used  for 
base  pay  increases,  are  those  that  would 
have  been  available  fit)m  within-grade 
increases,  qualify  step  increases  and 
promotions  (excluding  the  costs  of 
promotions  still  provided  under  the 
banding  system).  This  amount  will  be 
defined  based  on  historical  data  and  set 
between  2.0  percent  "2.4  percent  of 
total  salary  annually.  The  funds 
available  to  be  used  for  bonus  payouts 
are  funded  separately  within  the 
constraints  of  the  organization's  overall 
award  budget.  This  amount  will  be 
defined  based  on  historical  data  and  set 
between  1.0  percent — 1.4  percent  of 
total  salary  annually.  The  simi  of  these 
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two  factors  is  referred  to  as  the  pay  pool 
percentage  factor.  The  RDE  Personnel 
Management  Board  will  annually 
review  the  pay  pool  funding  formula 
and  recommend  adjustments  to  the  RDE 
Center  Directors  to  ensxue  cost 
discipline  over  the  life  of  the 
demonstration  project.  Cost  discipline  is 
assured  within  each  pay  pool  by 
limiting  the  total  base  pay  increase  to 
the  funds  available,  based  on  what 
wotild  have  been  available  in  the 
General  Schedule  system  from  within- 
grade  increases,  quality  step  increases 
and  within-band  promotions.  RDE 
Center  Directors  may  reallocate  the 
amount  of  funds  assigned  to  each  pay 
pool  as  necessary  to  ensure  equity  and 
to  meet  unusual  circiunstances. 


Where: 

F  =  Payout  Factor;  initially  3.8  percent 

of  combined  basic  rates  of  pay  of 

the  assigned  employees  in  a  pay 

pool 
SUM  =  Summation  of  entities  within 

parenthesis 
SAL  =  An  individual's  basic  rate  of  pay 
tSAL  =  Total  of  basic  rates  of  pay  in  a 

(>ay  pool 
Pool  Value  =  F  *  (tSAL) 
N  =  Number  of  shares  (0  to  3)  earned  by 

an  individual  employee  based  on 

his/her  score  (0  to  50) 
tN  =  Total  of  shares  earned  by 

employees  in  pool      | 
A  Pay  Pool  Manager  is  accoimtable  for 
staying  within  pay  pool  limits.  The  Pay 
Pool  Manager  makes  final  decisions  on 
pay  increases  and/or  bonuses  to 
individuals  based  on  rater 
recommendation,  the  final  score,  the 
pay  pool  funds  available,  and  the 
employee's  ciirrent  salary.  A  Pay  Pool 
Manager  may  request  approval  from  the 
Personnel  Management  Board  at  the 
Center  level  or  its  designee  to  grant  a 
pay  increase  to  an  employee  that  is 
higher  than  the  one  generated  by  the 
compensation  formula  for  that 
employee.  Examples  of  employees  who 
might  warrant  such  consideration  are 
those  making  extraordinary 
achievements  or  to  provide  accelerated 
compensation  for  a  local  intern. 

9.  Base  Pay  Increases  and  Bonuses 

The  amoimt  of  money  available  for 
performance  payouts  is  divided  into  two 


8.  Performance  Payout  Determination 

The  performance  payout  an  employee 
will  receive  is  based  on  the  total 
performance  score  from  the  Pay  for 
Performance  assessment  process.  An 
employee  will  receive  a  performance 
payout  as  a  percentage  of  aurent  salary. 
Tlids  percentage  is  based  on  the  nimiber 
of  shares  that  equates  to  their  final 
appraisal  score.  Shares  will  be  awarded 
on  a  continuum  as  follows: 

Score  =  Shares 

50  =  3 

40  =  2 

30=1 

21  =  .1 

10-20  =  0 

<=9  =  0  (Performance  Improvement  Plan 

required) 

Fractional  shares  will  be  awarded  for 
scores  that  fall  in  between  these  scores. 

Figure  3.  Formula 

Pool  Value 


For  example:  a  score  of  38  will  equate 
to  1.8  shares,  and  a  score  of  44  will 
equate  to  2.4  shares. 

The  value  of  a  share  cannot  be  exactly 
determined  tmtil  the  rating  and 
reconciliation  process  is  completed  and 
all  scores  are  fijoalized.  The  share  value 
is  expressed  as  a  percentage.  The 
formula  that  computes  the  value  of  each 
share  is  based  on  (1)  the  value  of  pay 
pool,  (2)  the  employee's  pay,  (3)  the 
niunber  of  shares  awarded  to  each 
employee  in  the  pay  pool,  and  (4)  the 
total  number  of  shares  awarded  in  the 
pay  pool.  This  formula  assures  that  each 
employee  within  the  pool  receives  a 
share  amoimt  equal  to  all  others  in  the 
same  pool  who  are  at  the  same  rate  of 
basic  pay  and  receiving  the  same  score. 
The  formula  is  shown  in  figure  3. 


Individual  Pay  Increase  = 


SUM  (tSAL*tN) 


components,  base  pay  increases  and 
bonuses.  The  base  pay  and  bonus  funds 
are  based  on  the  pay  pool  funding 
formula  established  annually.  Once  the 
individual  performance  amounts  have 
been  determined,  the  next  step  is  to 
determine  what  portion  of  each  payout 
will  be  in  the  form  of  a  base  pay 
increase  as  opposed  to  a  bonus 
payment.  The  payouts  made  to 
employees  from  the  pay  pool  may  be  a 
mix  of  base  pay  and  bonus,  such  that  all 
of  the  allocated  funds  are  disbursed  as 
intended.  To  continue  to  provide 
performance  incentives  while  also 
ensiuing  cost  discipline,  base  pay 
increases  may  be  limited  or  capped. 
Certain  employees  will  not  be  able  to 
receive  the  projected  base  pay  increase 
due  to  base  pay  caps.  Base  pay  is 
capped  when  an  employee  reaches  the 
maximum  rate  of  pay  in  an  assigned  pay 
band,  when  the  mid-point  rule  applies 
(see  below)  or  when  the  Significant 
Accomplishment/Contribution  rule 
applies  (see  below).  Also,  for  employees 
receiving  retained  rates  above  the 
applicable  pay  band  mayimnnri,  the 
entire  performance  payout  will  be  in  the 
form  of  a  bonus  payment. 

When  capped,  the  total  payout  an 
employee  receives  will  be  in  the  form  of 
a  bonus  versus  the  combination  of  base 
pay  and  bonus.  Bonuses  are  cash 
payments  and  are  not  part  of  the  basic 
pay  for  any  purpose  (e.g.,  lump  siun 
payments  of  annual  leave  on  separation, 
life  insiuance,  and  retirement).  The 
maximum  base  pay  rate  under  this 


demonstration  project  will  be  the 
unadjusted  base  pay  rate  of  GS-15/Step 
10,  except  for  employees  in  Pay  Band  V 
of  the  E&S  Occupational  Family.  In  this 
case,  the  salary  range  is  a  minimum  of 
120  percent  of  the  mininnim  rate  of 
basic  pay  for  GS-15  with  a  maximum 
rate  of  basic  pay  established  at  the  rate 
of  basic  pay  (excluding  locality  pay)  for 
ES-4. 

If  the  organization  determines  it  is 
appropriate,  it  may  re-allocate  a  portion 
(up  to  the  maximum  possible  amount) 
of  the  unexpended  base  pay  funds  for 
capped  employees  to  uncapped 
employees.  TUs  re-allocation  will  be 
determined  by  the  Pay  Pool  Manager. 
Any  dollar  increase  in  an  employee's 
projected  base  pay  increase  will  be 
offset,  dollar  for  dollar,  by  an 
accompanying  reduction  in  the 
employee's  projected  bonus  payment. 
Thus,  the  employee's  total  performance 
payout  is  undianged. 

10.  Mid-Point  Rule 

To  provide  added  performance 
incentives  as  an  employee  progresses 
through  a  pay  band,  a  mid-point  rule 
will  be  used  to  determine  base  pay 
increases.  The  mid-point  rule  dictates 
that  any  employee  must  receive  a  score 
of  30  or  higher  for  their  base  pay  to 
cross  the  salary  midpoint  of  their  pay 
band.  Also,  once  an  employee's  base 
pay  exceeds  the  salary  midpoint  of  their 
band,  the  employee  must  receive  a  score 
of  30  or  higher  to  receive  any  additional 
base  pay  increases.  Any  amount  of  an 
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employee's  performance  payout,  not 
paid  in  the  form  of  a  base  pay  increase 
because  of  the  mid-point  rule,  will  be 
paid  as  a  bonus.  This  rule  effectively 
raises  the  standard  of  performance 
expected  of  an  employee  once  the  salary 
midpoint  of  a  band  is  crossed.  This 
applies  to  all  employees  in  every 
occupational  family  and  pay  band. 

11.  Significant  Accomplishment/ 
Contribution  Rule 

The  purpose  of  this  rule  is  to  maintain 
cost  discipline  while  ensuring  that 
employee  payouts  are  in  consonance 
with  accomplishments  and  levels  of 
responsibility.  The  rule  will  apply  only 
to  employees  in  E&S  Band  III  whose 
base  salary  falls  within  the  top  15 
percent  of  the  band.  For  employees 
meeting  these  criteria,  the  following 
provisions  will  apply: 

If  an  employee  s  score  falls  in  the  top 
third  of  scores  received  in  his/her  pay 
pool,  he/she  will  receive  the  full 
allowable  base  pay  increase  portion  of 
the  performance  payout.  The  balance  of 
the  payout  will  be  paid  as  a  lump  sum 
bonus. 

If  an  employee's  score  falls  in  the 
middle  third  of  scores  received  in  his/ 
her  pay  pool,  the  base  pay  increase 
portion  will  not  exceed  1%  of  base 
salary.  The  balance  of  the  payout  will  be 
paid  as  a  limip  sum  bonus. 

If  an  employee's  appraisal  score  falls 
in  the  bottom  third  of  scores  received  in 
his/her  pay  pool,  the  full  payout  will  be 
paid  as  a  lump  sum  bonus. 

12.  Awards 

To  provide  additional  flexibility  in 
motivating  and  rewarding  individuals 
and  groups,  some  portion  of  the 
performance  award  budget  will  be 
reserved  for  special  acts  and  other 
categories  as  they  occur.  Awards  may 
include,  but  are  not  limited  to,  special 
acts,  patents,  suggestions,  on  the  spot, 
and  time-off.  The  funds  available  to  be 
used  for  awards  are  separately  funded 
within  the  constraints  of  the 
organization's  overall  award  budget. 

While  not  directly  linked  to  the  pay 
for  performance  system,  this  additional 
flexibility  is  important  to  encoivage 
outstanding  accomplishments  and 
innovation  in  accomplishing  the  diverse 
mission  of  the  CECOM  RDE 
organizations.  Additionally,  to  foster 
and  encourage  teamwork  among  its 
employees,  organizations  may  give 
group  awards.  Under  the  demonstration 
project,  a  team  may  elect  to  distribute 
such  awards  among  themselves. 

llius,  a  team  leader  or  supervisor  may 
allocate  a  sum  of  money  to  a  team  for 
outstanding  performance,  and  the  team 
may  decide  the  individual  distribution 


of  the  total  dollars  among  themselves. 
The  Commanding  General,  CECOM  will 
have  the  authority  to  grant  special  act 
awards  to  covered  employees  of  up  to 
$10,000  lAW  the  criteria  of  AR  672-20, 
Incentive  Awards. 

13.  General  Pay  Increase 

Employees,  who  are  on  a  PIP  at  the 
time  pay  determinations  are  made,  do 
not  receive  performance  payouts  or  the 
General  Pay  Increase.  An  employee  who 
receives  an  imacceptable  rating  of 
record  will  not  receive  any  portion  of 
the  General  Pay  Increase  or  RIF  service 
credit  imtil  such  time  as  their 
performance  improves  to  the  acceptable 
level  and  remains  acceptable  for  at  least 
90  days.  When  the  employee  has 
performed  acceptably  for  at  least  90 
days,  the  General  Pay  Increase  will  not 
be  retroactive  but  will  be  granted  at  the 
beginning  of  the  next  pay  period  after 
the  supervisor  authorizes  its  payment. 

These  actions  may  result  in  a  base 
salary  that  is  identified  in  a  lower  pay 
band.  This  occurs  because  the  minimum 
rate  of  basic  pay  in  a  pay  band  increases 
as  the  result  of  the  General  Pay  Increase 
(5  U.S.C.  5303).  This  situation  (a 
reduction  in  band  level  with  no 
reduction  in  pay)  will  hot  be  considered 
an  adverse  action,  nor  will  band . 
retention  provisions  apply. 

14.  Reverse  Feedback 

Employee  feedback  to  supervisors  is 
considered  essential  for  the  success  of 
the  Pay  for  Performance  System.  A 
feedback  instrument  for  subordinates  to 
anonymously  evaluate  the  effectiveness 
of  their  supervisors  is  being  developed 
and  shall  be  implemented  as  part  of  the 
demonstration  project.  Supervisors  and 
their  managers  will  be  provided  the 
results  of  that  feedback  in  a  format  that 
does  not  identify  individual  raters  or 
ratings.  The  data  will  be  aggregated  into 
a  summary  and  used  to  establish  both 
personal  and  organizational 
performance  development  goals.  The 
use  of  this  type  of  instnmient  will  help 
focus  attention  on  desired  leadership 
behaviors,  structure  the  feedback  in  a 
constructive  maimer,  and  offset  the 
power  imbalance  that  often  prevents 
supervisors  from  getting  useful  feedback 
from  their  employees. 

15.  Grievances  and  Disciplinary  Actions 

An  employee  may  grieve  the 
performance  rating  /score  received 
under  the  PFP  system.  Non-bargaining 
unit  employees,  and  bargaining  unit 
employees  covered  by  a  negotiated 
grievance  procedure  that  does  not 
permit  grievances  over  performance 
ratings,  must  file  under  administrative 
grievance  procedures.  Bargaining  imit 


employees  whose  negotiated  grievance 
procedures  cover  performance-rating 
grievances  must  file  under  those 
negotiated  procedures. 

Except  where  specifically  waived  or 
modified  in  this  plan,  adverse  action 
procedures  under  5  CFR  part  752 
remain  unchanged. 

D.  Hiring  Authority 

1 .  Qualifications 

The  qualifications  required  for 
placement  into  a  position  in  a  pay  band 
within  an  occupational  family  will  be 
determined  using  the  OPM  Operating 
Manual  for  Qualification  Standards  for 
General  Schedule  (GS)  Positions.  Since 
the  pay  bands  are  anchored  to  the  GS 
grade  levels,  the  minimum  qualification 
requirements  for  a  position  will  be  the 
requirements  corresponding  to  the 
lowest  GS  grade  incorporated  into  that  ' 
pay  band.  For  example,  for  a  position  in 
the  E&S  occupational  family,  Pay  Band 
n  individuals  must  meet  the  basic 
requirements  for  a  GS-5  as  specified  in 
the  qualification  standard  for 
Professional  and  Scientific  Positions. 

Selective  factors  may  be  established 
for  a  position  in  accordance  with  the 
OPM  Qualification  Standards  Operating 
Manual,  when  determined  to  be  critical 
to  successful  job  performance.  These 
factors  will  become  part  of  the 
minimum  requirements  for  the  position, 
and  applicants  must  meet  them  in  order 
to  be  eligible.  If  used,  selective  factors 
will  be  stated  as  part  of  the  qualification 
requirements  in  vacancy 
announcements  and  recruiting  bulletins. 

2.  Delegated  Examining 

Competitive  service  positions  with 
the  CECOM  RDE  Demonstration  Project 
will  be  filled  through  Merit  Staffing  or 
under  Delegated  Examining.  The  "Rule 
of  Three"  will  be  eliminated.  When 
there  are  no  more  than  15  qualified 
applicants  and  no  preference  eligibles, 
all  eligible  applicants  are  immediately 
referred  to  the  selecting  official  without 
rating  and  ranking.  Rating  and  ranking 
will  be  required  only  when  the  number 
of  qualified  candidates  exceeds  15  or 
there  is  a  mix  of  preference  and  non- 
preference  applicants.  Statutes  and 
regulations  covering  veterans' 
preference  will  be  observed  in  the 
selection  process  and  when  rating  and 
ranking  are  required.  If  the  candidates 
are  rated  and  ranked,  a  random  number 
selection  method  using  the  application 
control  number  will  be  used  to 
determine  which  applicants  will  be 
referred  when  scores  are  tied  after  the 
rating  process.  Veterans  will  be  referred 
ahead  of  non-veterans  with  the  same 
score. 
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3.  Legal  Authority 

For  actions  taken  under  the  auspices 
"Of  the  Demonstration  F*roject,  the  legal 
authority,  Public  Law  103-337  will  be 
used.  For  all  other  actions,  the  CECOM 
RDE  organizations  will  continue  to  use 
the  nature  of  action  codes  and  legal 
authority  codes  prescribed  by  OFM, 
DoD,  or  DA. 

4.  Revisions  to  Term  Appointments 

The  CECOM  RDE  organizations 
conduct  a  variety  of  projects  that  range 
from  three  to  six  years.  The  current  four- 
year  limitation  on  term  appointments 
often  forces  the  termination  of  term 
employees  prior  to  completion  of 
projects  they  were  hired  to  support. 
This  disrupts  the  research  and 
development  process  and  affects  the 
organization's  ability  to  accomplish  the 
mission  and  serve  its  customers. 

CECOM  RDE  organizations  will 
continue  to  have  career  and  career 
conditional  appointments  and 
temporary  appointments  not  to  exceed 
one  year.  These  appointments  will  use 
existing  authorities  and  entitlements. 
Under  the  demonstration  project, 
CECOM  RDE  organizations  will  have  the 
added  authority  to  hire  individuals 
under  a  modified  term  appointment. 
These  appointments  will  be  used  to  fill 
positions  for  a  period  of  more  than  one 
year,  but  not  more  than  a  total  of  five 
years  when  the  need  for  an  employee's 
services  is  not  permanent.  The  modified 
term  appointments  difier  from  term 
employment  as  described  in  5  CFR  part 
316  in  that  they  may  be  made  for  a 
period  not  to  exceed  five,  rather  than 
four  years.  RDE  Directors  are  authorized 
to  extend  a  term  appointment  one 
additional  year. 

Employees  hired  under  the  modified 
term  appointment  authority  are  in  a 
non-pennanent  status,  but  may  be 
eligible  for  conversion  to  career- 
conditional  appointments.  To  be 
converted,  the  employee  must  (1)  have 
been  selected  for  the  term  position 
under  competitive  procedures,  with  the 
announcement  specifically  stating  that 
the  individual(s)  selected  for  the  term 
position  may  be  eligible  for  conversion 
to  a  career-conditional  appointment  at  a 
later  date;  (2)  have  served  two  years  of 
continuoiis  service  in  the  term  position; 
(3)  be  selected  under  merit  promotion 
procedures  for  the  permanent  position; 
and  (4)  be  performing  at  the  acceptable 
level  of  performance  with  a  current 
score  of  30  or  greater. 

Employees  serving  under  regular  term 
appointments  at  the  time  of  conversion 
to  the  demonstration  project  will  be 
converted  to  the  new  modified  term 
appointments  provided  they  were  hired 


for  their  current  positions  under 
competitive  procedures.  These 
employees  will  be  eligible  for 
conversion  to  career-conditional 
appointments  if  they  (1)  have  served 
two  years  of  continuous  service  in  the 
term  position;  (2)  are  selected  under 
merit  promotion  procedures  for  the 
permanent  position;  and  (3)  are 
performing  at  the  acceptable  level  of 
performance  with  a  oirrent  score  of  30 
or  greater  (or  equivalent  if  not  yet  rated 
imder  the  demonstration  project).  Time 
served  in  term  positions  prior  to 
conversion  to  the  modified  term 
appointment  is  creditable,  provided  the 
service  was  continuous.  Employees 
serving  under  modified  term 
appointments  imder  this  plan  will  be 
covered  by  the  plan's  pay  for 
performance  system. 

5.  Extended  Probationary  Period 

The  current  one  year  probationary 
period  will  be  extended  to  three  years 
for  all  newly  hired  permanent  career- 
conditional  employees  in  the 
Engineering  and  Science  occupational 
family.  The  purpose  of  extending  the 
probationary  period  is  to  allow 
supervisors  an  adequate  period  of  time 
to  fully  evaluate  an  employee's  ability  to 
complete  a  cycle  of  work  and  to  fully 
assess  an  employee's  contribution  and 
conduct.  The  three-year  probationary 
period  will  apply  only  to  new  hires 
subject  to  a  probationary  period. 

If  a  probationary  employee's 
performance  is  determined  to  be 
satisfactory  at  a  point  prior  to  the  end 
of  the  three  year  probationary  period,  a 
supervisor  has  the  option  of  ending  the 
probationary  period  at  an  earlier  date, 
but  not  before  the  employee  has 
completed  one  year  of  continuous 
service.  If  the  probationary  period  is 
terminated  before  the  end  of  the  three- 
year  period,  the  immediate  supervisor 
will  provide  written  reasons  for  his/her 
decision  to  the  next  level  of  supervision 
for  concurrence  prior  to  implementing 
the  action. 

Aside  from  extending  the  time  period 
for  all  newly  hired  permanent  career- 
conditional  employees  in  the 
Engineering  and  Science  occupational 
family,  all  other  features  of  the  current 
probationary  period  are  retained 
including  the  potential  to  remove  an 
employee  without  providing  the  full 
substantive  and  procedural  rights 
afforded  a  non-probationary  employee. 
Any  employee  appointed  prior  to  the 
implementation  date  will  not  be 
affected. 


6.  Termination  of  Probationary 
Employees 

Probationary  employees  may  be 
terminated  when  they  fail  to 
demonstrate  proper  conduct,  technical 
competency,  and/or  acceptable 
performance  for  continued  employment, 
and  for  conditions  arising  before 
employment.  When  a  supervisor 
decides  to  terminate  an  employee 
during  the  probationary  period  because 
his/her  work  performance  or  conduct  is 
unacceptable,  the  supervisor  shall 
terminate  the  employee's  services  by 
written  notification  stating  the  reasons 
for  termination  and  the  effective  date  of 
the  action.  The  information  in  the  notice 
shall,  at  a  minimum,  consist  of  the 
supervisor's  conclusions  as  to  the 
inadequacies  of  his/her  performance  or 
conduct,  or  those  conditions  arising 
before  employment  that  support  the 
termination. 

7.  Supervisory  Probationary  Periods 

Supervisory  probationary  periods  will 
be  made  consistent  with  5  CFR  315. 
Employees  who  have  successfully 
completed  the  initial  probationary 
period  will  be  required  to  complete  an 
additional  one-year  probationary  period 
for  initial  appointment  to  a  supervisory 
position.  If,  during  this  probationary 
period,  the  decision  is  made  to  return 
the  employee  to  a  non-supervisory 
position  for  reasons  related  to 
supervisory  performance,  the  employee 
will  be  returned  to  a  comparable 
position  of  no  lower  pay  than  the 
position  from  which  they  were 
promoted  or  reassigned. 

8.  Volunteer  Emeritus  Corps 

Under  the  demonstration  project,  RDE 
Directors  will  have  the  authority  to  offer 
retired  or  separated  employees 
voluntary  positions.  Voluntary  Emeritus 
Corps  assignments  are  not  considered 
employment  by  the  Federal  government 
(except  for  purposes  of  injury 
compensation).  Thus,  such  assignments 
do  not  affect  an  employee's  entitlement 
to  buyouts  OT  sevwance  payments  based 
on  an  earlier  separation  from  Federal 
service. 

The  Voluntary  Emeritus  Corps  will 
ensiire  continued  quality  services  while 
reducing  the  overall  sakry.line  by 
allowing  higher  paid  employees  to 
accept  retirement  incentives  with  the 
opportunity  to  retain  a  presence  in  the 
ROE  community.  The  program  will  be 
beneficial  during  manpower  reductions, 
as  employees  accept  retirement  and 
return  to  provide  a  continuing  source  of 
corporate  knowledge  and  valuable  on- 
the-job  training  or  mentoring  to  less 
experienced  employees. 
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To  be  accepted  into  the  emeritus 
corps,  a  volunteer  must  be 
recommended  by  an  RDE  manager  to  a 
directorate  director.  Not  everyone  who 
applies  is  entitled  to  an  emeritus 
position.  The  responsible  director  must 
docimient  acceptance  or  rejection  of  the 
applicant.  For  acceptance, 
doomientation  must  be  retained 
throughout  the  assignment.  For 
rejection,  doamientation  will  be 
maintained  for  two  years. 

To  ensure  success  and  encourage 
participation,  the  volunteer's  federal 
retirement  pay  (whether  military  or 
civilian)  will  not  be  affected  while 
serving  in  a  voluntary  capacity.  Retired 
or  separated  federal  employees  may 
accept  an  emeritus  position  without  a 
break  or  mandatory  waiting  period. 

Volimtary  Emeritus  Corps  volimteers 
will  not  be  permitted  to  monitor 
contracts  on  behalf  of  the  Government 
or  to  participate  on  any  contracts  or 
solicitations  where  a  conflict  of  interest 
exists.  The  volunteers  may  be  required 
to  submit  a  financial  disclosure  form 
annually.  The  same  rules  that  currently 
apply  to  source  selection  members  will 
apply  to  volunteers. 

An  agreement  will  be  established 
between  the  volunteer,  the  responsible 
director,  and  the  Civilian  Personnel 
Operations  Center  (CPOC).  The 
agreement  must  be  finaUzed  before  the 
assumption  of  duties  and  shall  include: 

(a)  A  statement  that  the  voluntary 
assignment  does  not  constitute  an 
appointment  in  the  Civil  Service,  is 
without  compensation,  and  the 
volimteer  waives  any  claims  against  the 
Government  based  on  the  voluntary 
assignment; 

(b)  A  statement  that  the  volunteer  will 
be  considered  a  federal  employee  only 
for  the  purpose  of  injury  compensation; 

(c)  The  volxmteer's  work  schedule; 

(d)  Length  of  agreement  (defined  by 
length  of  project  or  time  defined  by 
weeks,  months,  or  years); 

(e)  Support  provided  by  the 
organization  (travel,  administrative 
support,  office  space,  and  supplies); 

(f)  A  statement  of  duties; 

(g)  A  statement  providing  that  no 
additional  time  will  be  added  to  a 
volunteer's  service  credit  for  such 
purposes  as  retirement,  severance  pay, 
and  leave  as  a  result  of  being  a 
volunteer; 

(h)  A  provision  allowing  either  party 
to  void  the  agreement  with  2  working 
days  written  notice: 

(i)  The  level  of  security  access 
required  by  the  volunteer  (any  security 
clearance  required  by  the  position  will 
be  managed  by  the  employing 
organization); 


(j)  A  provision  that  any  publication(8) 
resulting  frt>m  his/her  work  will  be 
submitted  to  the  RDE  Center  Directors 
for  review  and  approval; 

(k)  A  statement  that  he/she  accepts 
accountability  for  loss  or  damage  to 
Government  property  occasioned  by 
his/her  negligence  or  willful  action; 

(1)  A  statement  that  his/her  activities 
on  the  premises  will  conform  to  the 
regulations  and  requirements  of  the 
organization; 

(m)  A  statement  that  he/she  will  not 
release  any  sensitive  or  proprietary 
information  without  the  written 
approval  of  the  employing  organization 
and  further  agrees  to  execute  additional 
non-disclosure  agreements  as 
appropriate,  if  required,  by  the  nature  of 
the  anticipated  services:  and, 

(n)  A  statement  that  he/she  agrees  to 
disclose  any  inventions  made  in  the 
course  of  work  performed  at  the  RDEC/ 
SEC.  The  RDE  Center  Directors  have  the 
option  to  obtain  title  to  any  such 
invention  on  behalf  of  the  U.S. 
Government.  Should  the  RDE  Center 
Directors  elect  not  to  take  title,  the  ROE 
Centers  shall  at  a  minimum  retain  a 
non-exclusive,  irrevocable,  paid  up, 
royalty-free  license  to  practice  or  have 
practiced  the  invention  worldwide  on 
behalf  of  the  U.S.  Government. 

Exceptions  to  the  provisions  in  this 
procedure  may  be  granted  by  the  RDE 
Center  Directors  on  a  case-by-case  basis. 

E.  Internal  Placement  and  Pay  Setting 

1.  Promotions 

A  promotion  is  the  movement  of  an 
employee  to  a  higher  pay  band  in  the 
same  occupational  family  or  to  another 
pay  band  in  a  different  occupational 
fomily,  wherein  the  band  in  the  new 
family  has  a  higher  maximum  salary 
than  the  band  from  which  the  employee 
is  moving.  The  move  from  one  band  to 
another  must  result  in  an  increase  in  the 
employee's  salary  to  be  considered  a 
promotion.  Positions  with  known 
promotion  potential  to  a  specific  band 
within  an  occupational  family  will  be 
identified  when  they  are  filled.  Not  all 
positions  in  an  occupational  family  will 
have  promotion  potential  to  the  same 
band.  Movement  fivm  one  occupational 
family  to  another  will  depend  upon 
individual  knowledge,  skills,  and 
abilities,  qiialifications  and  needs  of  the 
organization.  Supervisors  may  consider 
promoting  employees  at  any  time,  since 
promotions  are  not  tied  to  the  pay  for 
performanc^ystem.  Progression  within 
a  pay  band  is  based  upon  performance 
pay  increases;  as  such,  these  actions  are 
not  considered  promotions  and  are  not 
subject  to  the  provisions  of  this  section. 
Except  as  specified  below,  promotions 


will  be  processed  under  competitive 
procedures  in  accordance  with  merit 
principles  and  requirements  and  the 
local  merit  promotion  plan. 

To  be  promoted  competitively  or  non- 
competitively  from  one  band  to  the 
next,  an  employee  must  meet  the 
miniTniim  qualifications  for  the  job  and 
have  a  current  performance  rating  of 
"acceptable"  with  a  score  of  30  or 
better,  or  equivalent  imder  a  different 
performance  appraisal  system.  If  an 
employee  does  not  have  a  current 
p>erformance  rating,  the  employee  will 
be  treated  the  same  as  an  employee  with 
an  "acceptable"  rating  as  long  as  there 
is  no  docimiented  evidence  of 
unacceptable  performance. 

The  following  actions  are  excepted 
from  competitive  procedures: 
.  (a)  Re-promotion  to  a  position  which 
is  in  the  same  pay  band  or  GS 
equivalent  and  occupational  bmily  as 
the  employee  previously  held  on  a 
permanent  basis  within  the  competitive 
service. 

(b)  Promotion,  reassignment, 
demotion,  transfer  or  reinstatement  to  a 
position  having  promotion  potential  no 
greater  than  the  potential  of  a  position 
an  employee  currently  holds  or 
previously  held  on  a  permanent  basis  in 
the  competitive  service. 

(c)  A  position  change  permitted  by 
reduction  in  force  procedures. 

(d)  Promotion  without  current 
competition  when  the  employee  was 
appointed  through  competitive 
procedures  to  a  position  with  a 
documented  career  ladder. 

(e)  A  temporary  promotion,  or  detail 
to  a  position  in  a  higher  pay  band,  of 
180  days  or  less. 

(f)  A  promotion  due  to  the 
reclassification  of  positions  based  on 
accretion  (addition)  of  duties. 

(g)  A  promotion  resulting  from  the 
correction  of  an  initial  classification 
error  or  the  issuance  of  a  new 
classification  standard. 

(h)  Consideration  of  a  candidate  who 
did  not  receive  proper  consideration  in 
a  competitive  promotion  action. 

(i)  Impact  of  person  in  the  job  and 
Factor  IV  process  (application  of  the 
Research  Grade-Evaluation  Guide, 
Equipment  Development  Grade- 
Evaluation  Guide,  Part  III,  or  similar 
guides)  promotions. 

2.  Supervisory  and  Team  Leader  Pay 
Adjustments 

Supervisory  and  team  leader  pay 
adjustments  may  be  approved  by  the 
RDE  Center  Directors  based  on  the 
recommendation  of  the  Personnel 
Management  Board  at  the  Center  level  to 
compensate  employees  with  supervisory 
or  team  leader  responsibilities.  Only 
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employees  in  supervisory  or  team  leader 
positions  as  defined  by  the  OPM  GS 
Supervisory  Guide  or  GS  Leader  Grade- 
Evaluation  Guide  may  be  considered  for 
the  pay  adjustment.  These  pay 
adjustments  are  funded  separately  from 
Performance  Pay  Pools.  These  pay 
adjustments  are  increases  to  the  basic 
rate  of  pay,  ranging  up  to  10  percent  of 
that  pay  rate  for  supervisors  and  up  to 
5  percent  of  that  pay  rate  for  team 
leaders.  Pay  adjustments  are  subject  to 
the  constraint  that  the  adjustment  may 
not  cause  the  employee's  basic  rate  of 
pay  to  exceed  the  pay  band  maximum 
rate.  Criteria  to  be  considered  in 
determining  the  pay  increase  percentage 
include:  (1)  Needs  of  the  organization  to 
attract,  retain,  and  motivate  high  quality 
supervisors/ team  leaders;  (2)  budgetary 
constraints;  (3)  years  and  quality  of 
related  experience;  (4)  relevant  training; 

(5)  performance  appraisals  and 
experience  as  a  supervisor/team  leader; 

(6)  organizational  level  of  position;  and 

(7)  impact  on  the  organization.  The  pay 
adjustment  will  not  apply  to  employees 
in  Pay  Band  V  of  the  E&S  Occupational 
Family. 

After  the  date  of  conversion  into  the 
demonstration  project,  a  pay  adjustment 
may  be  considered  under  the  following 
conditions: 

(1)  New  hires  into  supervisory /team 
leader  positions  will  have  their  initial 
rate  of  base  pay  set  at  the  supervisor's 
discretion  within  the  pay  range  of  the 
applicable  pay  band.  This  rate  of  pay 
may  include  a  pay  adjustment 
determined  by  using  the  ranges  and 
criteria  outlined  above. 

(2)  A  career  employee  selected  for  a 
supervisory/team  leader  position  that  is 
within  the  employee's  current  pay  band 
may  also  be  considered  for  a  pay 
adjustment.  If  a  supervisor/team  leader 
is  already  authorized  a  pay  adjustment 
and  is  subsequently  selected  for  another 
supervisor/team  leader  position  within 
the  same  pay  band,  then  the  pay 
adjustment  will  be  re-determined. 

Upon  initial  conversion  into  the 
demonstration  project  into  the  same  or 
substantially  similar  position, 
supervisors/team  leaders  will  be 
converted  at  their  existing  basic  rate  of 
pay  and  will  not  be  eligible  for  a  pay 
adjustment. 

The  supervisor/team  leader  pay 
adjustment  will  be  reviewed  annually, 
with  possible  increases  or  decreases 
based  on  the  appraisal  scores  for  the 
performance  elements  Team/Project 
Leadership  and  Supervision/EEO.  The 
initial  dollar  amount  of  a  pay 
adjustment  will  be  removed  when  the 
employee  voluntarily  leaves  the 
position.  The  cancellation  of  the 
adjustment  under  these  circumstances  is 


not  an  adverse  action  and  is  not  subject 
to  appeal.  If  an  employee  is  removed 
from  a  supervisory/team  leader  position 
for  personal  cause  (performance  or 
conduct),  the  adjustment  will  be 
removed  imder  adverse  action 
procedures.  However,  if  an  employee  is 
removed  from  a  non-probationary 
supervisory/team  leader  position  for 
conditions  other  than  voluntary  or  for 
personal  cause,  then  grade  and  pay 
retention  will  follow  current  law  and 
regulations  at  5  U.S.C.  5362,  5363,  and 
5  CFR  part  536,  except  as  waived  or 
modified  in  section  DC. 

3.  Supervisory /Team  Leader  Pay 
Differentials 

Supervisory  and  team  leader  pay 
differentials  may  be  used  by  RDE  Center 
Directors  to  provide  an  incentive  and 
reward  supervisors  and  team  leaders  as 
defined  by  the  OPM  GS  Supervisory 
Guide  and  GS  Leader  Grade-Evaluation 
Guide.  Pay  differentials  are  not  funded 
from  Performance  Pay  Pools.  A  pay 
differential  is  a  cash  incentive  that  may 
range  up  to  10  percent  of  base  pay  for 
supervisorsand  up  to  5  percent  of  base 
pay  for  team  leaders.  It  is  paid  on  a  pay 
period  basis  with  a  specified  not-to- 
exceed  (NTE)  of  one  year  or  less  and  is 
not  included  as  part  of  the  base  pay. 
Criteria  to  be  considered  in  determining 
the  amount  of  the  pay  differential  are 
the  same  as  those  identified  for 
Supervisory/Team  Leader  Pay 
Adjustments.  The  pay  differential  will 
not  apply  to  employees  in  Pay  Band  V 
of  the  E&S  occupational  family. 

The  pay  differential  may  be 
considered,  either  during  conversion 
into  or  after  initiation  of  thfe 
demonstration  project,  if  the  supervisor/ 
team  leader  has  subordinate  employees 
in  the  same  pay  band.  The  differential 
must  be  terminated  if  the  employee  is 
removed  from  a  supervisory/team  leader 
position,  regardless  of  cause. 

After  initiation  of  the  demonstration 
project,  all  personnel  actions  involving 
a  supervisory/team  leader  differential 
will  require  a  statement  signed  by  the 
employee  acknowledging  that  the 
differential  may  be  terminated  or 
reduced  at  the  discretion  of  the  RDE 
Center  Directors.  The  termination  or 
reduction  of  the  differential  is  not  an 
adverse  action  and  is  not  subject  to 
appeal. 

4.  Pay  Administration 

Pay  administration  policies  will  be 
established  by  the  RDE  PerS)nnel 
Management  Board,  which  conform  to 
basic  governmental  pay  fixing  policy; 
however,  these  policies  will  be  exempt 
from  Army  Regulations  or  CECOM  local 
pay  fixing  policies.  Upon  initial 


appointment,  the  individual's  pay  may 
be  set  anywhere  within  the  band  level 
consistent  with  the  special 
qualifications  of  the  individual  and  the 
ujiique  requirements  of  the  position. 
These  special  qualifications  may  be  in 
the  form  of  education,  training, 
experience,  or  any  combination  thereof 
that  is  pertinent  to  the  position  in  which 
the  employee  is  being  placed.  Guidance 
on  hiring  salaries  will  be  established  by 
the  RDE  Personnel  Management  Board. 

CECOM  RDE  organizations  may  make 
full  use  of  recruitment,  retention  and 
relocation  payments  as  currently 
provided  for  by  OPM. 

Highest  Previous  Rate  (HPR)  will  be 
considered  in  placement  actions 
authorized  under  rules  similar  to  the 
HPR  rules  in  5  CFR  531.203  (c)  and  (d). 
Use  of  HPR  will  be  at  the  supervisor's 
discretion,  but  if  used,  HPR  is  subject  to 
policies  established  by  the  RDE 
Personnel  Management  Board.  Pay  band 
and  pay  retention  will  follow  ciurent 
law  and  regulations  at  5  U.S.C.  5362, 
5363,  and  5  CFR  part  536,  except  as 
waived  or  modified  in  section  DC,  the 
waiver  section  of  this  plan.  RDE  Center 
Directors  may  also  grant  pay  retention  to 
employees  who  meet  general  eligibility 
requirements,  but  do  not  have  specific 
entitlement  by  law,  provided  they  are 
not  specifically  excluded. 

5.  Pay  and  Compensation  Ceilings 

An  employee's  total  monetary 
compensation  paid  in  a  calendar  year 
may  not  exceed  the  basic  pay  of  level  I 
of  the  Executive  Schedule  consistent 
with  5  U.S.C.  5307  and  5  CFR  part  530 
subpart  B.  In  addition,  each  pay  band 
will  have  its  own  pay  ceiling,  just  as 
grades  do  in  the  current  system.  Pay 
rates  for  the  various  pay  bands  will  be 
directly  keyed  to  the  GS  rates,  except 
the  maximiun  range  for  Pay  Band  V  of 
the  Engineer  and  Scientist  occupational 
family,  which  cannot  exceed  ES-4. 
Basic  pay  will  be  limited  to  the 
maximum  rates  payable  for  each  pay 
band,  except  for  retained  rates. 

6.  Pay  Setting  for  Promotion 

The  minimum  basic  pay  increase 
upon  promotion  to  a  higher  pay  band 
will  be  6  percent  or  the  minimum  rate 
of  the  new  pay  band,  whichever  is 
greater.  The  maximum  amount  of  pay 
increases  will  not  exceed  $10,000t  or 
other  such  amoimt  as  established  by  the 
RDE  Personnel  Management  Board. 
However,  for  employees  assigned  to 
occupational  categories  and  geographic 
areas  covered  by  special  rates,  the 
minimimi  salary  rate  in  the  pay  band  to 
which  promoted  is  the  minimum  salary 
for  the  corresponding  special  rate  or 
locality  rate,  whichever  is  greater.  For 
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employees  covered  by  a  staffing 
supplement,  the  demonstration  staffing 
adjusted  pay  is  considered  basic  pay  for 
promotion  calculations.  When  a 
temporary  promotion  is  terminated,  the 
employee's  pay  entitlements  will  be  re- 
determined based  on  the  employee's 
position  of  record,  with  appropriate 
adjustments  to  reflect  pay  events  during 
the  temporary  promotion,  subject  to  the 
specific  policies  and  rules  established 
by  the  RDE  Personnel  Management 
Board.  In  no  case  may  those  adjustments 
increase  the  pay  for  the  position  of 
record  beyond  the  applicable  pay  range 
maximum  rate. 

7.  Pay  Setting  for  Demotion  or 
Placement  in  a  Lower  Pay  Band 

A  demotion  is  a  placement  into  a 
lower  pay  band  within  the  same 
occupational  family  or  placement  into  a 
pay  band  in  a  different  occupational 
family  with  a  lower  salary.  Demotions 
may  be  for  cause  (performance  or 
conduct)  or  for  reasons  other  than  cause 
(e.g.,  erosion  of  duties,  reclassification 
of  duties  to  a  lower  pay  band, 
application  under  competitive 
announcements  or  at  the  employee's 
request,  or  placement  actions  res\ilting 
from  RIF  procedures).  Employees 
demoted  for  cause  are  not  entitled  to 


pay  retention.  Employees  demoted  for 
reasons  other  than  cause  may  be  entitled 
to  pay  retention  in  accordance  with  the 
provisions  of  5  U.S.C.  5363  and  5  CFR 
part  536,  except  as  waived  or  modified 
in  section  DC  of  this  plan. 

Employees  who  receive  an 
unacceptable  rating  or  who  are  on  a 
performance  improvement  plan  at  the 
time  pay  determinations  are  made,  do 
not  receive  performance  payouts  or  the 
general  pay  increase.  This  action  may 
result  in  a  base  salary  that  is  identified 
in  a  lower  pay  band.  This  occurs 
because  the  minimum  rate  of  basic  pay 
in  a  pay  band  increases  as  the  result  of 
the  General  Pay  Increase  (5  U.S.C. 
5303).  This  situation  (a  reduction  in 
band  level  with  no  reduction  in  pay) 
will  not  be  considered  an  adverse 
performance  based  action,  nor  will  band 
retention  provisions  apply. 

8.  Staffing  Supplements 

Employees  assigned  to  occupational 
categories  and  geographic  areas  covered 
by  special  rates  will  be  entitled  to  a 
staffing  supplement  if  the  maximum 
adjusted  rate  for  the  banded  GS  grades 
to  which  assigned  is  a  special  rate  that 
exceeds  the  maximum  GS  locality  rate 
for  the  banded  grades.  The  staffing 
supplement  is  added  to  the  base  pay. 


much  like  locality  rates  are  added  to 
base  pay.  For  employees  being 
converted  into  the  demonstration 
project,  total  pay  immediately  after 
conversion  will  be  the  same  as 
immediately  before,  but  a  portion  of  the 
total  pay  will  be  in  the  form  of  a  staffing 
supplement.  Adverse  action  and  pay 
retention  provisions  will  not  apply  to 
the  conversion  process,  as  there  will  be 
no  change  in  total  salary. 

The  staffing  supplement  is  calcxilated 
as  follows.  Upon  conversion,  the 
demonstration  base  rate  will  be 
established  by  dividing  the  employee's 
former  GS  adjusted  rate  (the  higher  of 
special  rate  or  locality  rate)  by  the 
staffing  factor.  The  staffing  foctor  will  be 
determined  by  dividing  the  maximum 
special  rate  for  the  banded  grades  by  the 
GS  unadjusted  rate  corresponding  to 
that  special  rate  (step  10  of  the  GS  rate 
for  the  same  grade  as  the  special  rate). 
The  employee's  demonstration  staffing 
supplement  is  derived  by  multiplying 
the  demonstration  base  rate  by  the 
staffing  factor  minus  one.  Therefore,  the 
employee's  final  demonstration  special 
staffing  rate  equals  the  demonstration 
base  rate  plus  the  staffing  supplement. 
This  amount  will  equal  the  employee's 
former  GS  adjusted  rate.  Simplified,  the 
formula  is  this: 


Maximum  Special  Rate  for  the  banded  grades 
GS  unadjusted  rate  corresponding  to  that  special  rate 
Former  GS  adjusted  rate  (special  or  locahty  rate) 
Staffing  factor 

Staffing  Supplement  =  Demonstration  base  rate  x  (Staffing  factor  -  1) 
Salary  upon  conversion  =  Demonstration  base  rate  +  Staffing  supplement  (sum  will  equal  existing  rate) 


Staffmg  factor  = 


Demonstration  base  rate  = 


Example:  Assume  there  is  a  GS-854-11, 
step  03  employee  assigned  to  Fort 
Monmouth,  N),  who  is  entitled  to  the  greater 
of  a  special  salary  rate  of  S53,648  or  a  locality 
rate  of  $48,763  ($42,918+13.62  percent).  The 
maximum  special  rate  for  a  GS--854-11,  step 
10  is  $65,381,  and  the  corresponding  regular 
rate  is  $52,305.  The  maximum  GS-11  locality 
rate  in  Fort  Monmouth  is  $59,429 
($52,305-t-13.62  percent),  which  is  less  than 
the  maximum  special  salary  rate.  Thus,  a 
staffing  supplement  is  payable.  The  staffing 
factor  is  computed  as  follows: 
Stafling  factor  =  $65,381/$52,305  =  1.2500 
Demonstration  base  rate  =  $53,648/1.2500  = 
$42,918 

Then  to  determine  the  staffing  supplement, 
multiply  the  demonstration  base  by  the 
staffing  factor  minus  1, 
Staffing  supplement  =  $42,918  x  0.2500  = 
$10,730 

The  staffing  supplement  of  $10,730  is 
added  to  the  demonstration  base  rate  of 
$42,918,  and  the  total  salary  is  $53,648, 


which  is  the  salary  of  the  employee  before 
conversion. 

If  an  employee  is  in  a  band  where  the 
maximum  GS  adjusted  rate  for  the 
banded  grades  is  a  locality  rate,  when 
the  employee  enters  into  the 
demonstration  project,  the 
demonstration  base  rate  is  derived  by 
dividing  the  employee's  former  GS 
adjusted  rate  (the  higher  of  locality  rate 
or  special  rate)  by  the  applicable  locality 
pay  factor.  The  employee's 
demonstration  locality-adjusted  rate 
will  equal  the  employee's  former  GS 
adjusted  rate.  Any  GS  or  special  rate 
schedule  adjustment  will  require 
computing  the  staffing  supplement 
again.  Employees  receiving  a  staffing 
supplement  remain  entitled  to  an 
underlying  locality  rate,  which  may 
over  time  supersede  the  need  for  a 
staffing  supplement.  If  OPM 
discontinues  or  decreases  a  special  rate 


schedule,  pay  retention  provisions  will 
be  applied.  Upon  geographic  movement, 
an  employee  who  receives  the  staffing 
supplement  will  have  the  supplement 
recomputed.  Any  resulting  reduction  in 
pay  will  not  be  considered  an  adverse 
action  or  a  basis  for  pay  retention. 

The  calculation  of  a  staffing 
supplement  as  previously  illustrated 
was  presented  in  the  context  of  a  GS 
employee  entering  the  demonstration 
project.  Application  of  the  staffing 
supplement  is  normally  intended  to 
maintain  pay  comparability  for  GS 
employees  entering  the  demonstration. 
However,  the  staffing  supplement 
formulas  must  be  compatible  with  non- 
Govemment  employees  entering  the 
demonstration  and  also  be  adaptable  to 
the  special  circumstances  of  employees 
already  in  the  demonstration.  The 
following  principles  will  govern  the 
modifications  necessary  to  the  previous 
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staffing  supplement  calculations  to 
apply  the  staffing  supplement  to 
circiunstances  other  than  a  GS  employee 
entering  the  demonstration  project.  No 
adjustment  under  these  provisions  will 
provide  an  increase  greater  than  that 
provided  by  the  special  salary  rate.  An 
increase  provided  under  this  authority 
is  not  an  equivalent  increase,  as  defined 
by  5  CFR  531.403.  These  principles  are 
stated  with  the  understanding  that  the 
necessary  conditions  exist  that  require 
the  application  of  a  stai&ig  supplement. 

1.  If  a  non-Government  employee  is 
hired  into  the  demonstration,  then  the 
employee's  entry  salary  will  be  used  for 
the  term,  "former  GS  adjusted  rate"  to 
calculate  the  demonstration  base  rate. 

2.  If  a  current  employee  is  covered  by 
a  new  or  modified  special  salary  rate 
table,  then  the  employee's  current 
demonstration  base  rate  is  used  to 
calculate  the  staffing  supplement 
percentage.  The  employee's  new 
demonstration  adjusted  base  salary  is 
the  sum  of  the  current  demonstration 
base  rate  and  the  calculated  staffing 
supplement. 

3.  If  a  current  employee  is  in  an 
occupational  category  that  is  covered  by 
a  special  salary  rate  table  and 
subsequently,  the  occupational  category 
becomes  covered  by  a  different  special 
salary  rate  table  with  a  higher  value 
(e.g.,  a  DB  854  originally  covered  by 
table  422  is  subsequently  covered  by 
table  999E,  which  is  a  higher  rate 
schedule),  then  the  following  steps  must 
be  applied  to  calculate  a  new 
demonstration  base  rate: 

Step  1 .  To  obtain  a  relevance  factor, 
divide  the  staffing  factor  that  will 
become  applicable  to  the  employee  by 
the  staffing  factor  that  would  have 
applied  to  the  employee.  For  example, 
table  999E  (Special  Salary  Rate  Table  for 
Certain  Information  Technology 
employees,  containing  2001  rates  for 
New  Jersey)  is  applicable  to  a  DB  854- 
n  employee,  and  the  applicable  staffing 
factor  is  1.25  ($65,381  /$52,305).  For 
table  0422  (the  table  that  would  have 
applied  if  table  999E  had  not  been 
implemented),  the  applicable  staffing 
factor  is  1.1281  ($59,01 0/$52,305). 
Thus:  « 

Relevance  facXot  -  1.25  / 1.281  =  1.108 

Step  2.  Multiply  the  relevance  factor 
resulting  from  step  1  by  the  employee's 
current  adjusted  demonstration  rate  to 
determine  a  new  adjusted 
demonstration  rate. 

Step  3.  Divide  the  result  from  step  2 
by  the  applicable  staffing  factor  to 
derive  a  new  demonstration  base  rate. 
This  new  demonstration  base  rate  will 
be  used  to  calculate  the  staffing 


supplement  and  the  new  demonstration 
adjusted  base  salary. 

4.  If,  after  the  establishment  of  a  new 
or  adjusted  special  salary  rate  table,  an 
employee  enters  the  demonstration 
(whether  converted  from  GS  or  hired 
from  outside  Government)  prior  to  this 
intervention,  then  the  employee's 
ciurent  adjusted  base  salary  is  used  for 
the  term  "former  GS  adjusted  rate"  to 
calculate  the  demonstration  base  rate. 
This  principle  prevents  double 
compensation  due  to  the  single  event  of 
a  new  or  adjusted  special  salary  rate 
table. 

5.  If  an  employee  is  in  an 
occupational  category  covered  by  a  new 
or  modified  special  salary  rate  table,  and 
the  pay  band  to  which  assigned  is  not 
entitled  to  a  staffing  supplement,  then 
the  employee's  salary  may  be  reviewed 
and  adjusted  to  accommodate  the  salary 
increase  provided  by  the  special  salary 
rate.  The  review  may  result  in  a  one- 
time pay  increase  if  the  employee's 
salary  equals  or  is  less  than  the  highest 
special  salary  grade  and  step  that 
exceeds  the  comparable  locality  grade 
and  step.  Demonstration  project 
operating  procedures  will  identify  the 
officials  responsible  to  make  such 
reviews  and  determinations.  The 
applicable  salary  increase  will  be 
calculated  by  determining  the 
percentage  difference  between  the 
highest  step  10  special  salary  rate  and 
the  comparable  step  10  locality  rate  and 
applying  this  percentage  to  the 
demonstration  base  rate. 

An  established  salary  including  the 
staffing  supplement  will  be  considered 
basic  pay  for  the  same  purposes  as  a 
locality  rate  under  5  CFR  531.606(b), 
i.e.,  for  purposes  of  retirement,  life 
insurance,  premium  pay,  severance  pay, 
and  advances  in  pay.  It  will  also  be  used 
to  compute  worker's  compensation 
payments  and  lump-sum  payments  for 
accrued  and  acciunulated  annual  leave. 

9.  Simplified  Assignment  Process 

Today's  environment  of  downsizing 
and  workforce  fluctuations  mandates 
that  the  organization  have  maximum 
flexibility  to  assign  duties  and 
responsibilities  to  individuals.  Pay 
banding  can  be  used  to  address  this 
need,  as  it  enables  the  organization  to 
have  maximum  flexibility  to  assign  an 
employee  with  no  change  in  basic  pay, 
within  broad  descriptions,  consistent 
with  the  needs  of  the  organization  and 
the  individual's  qualifications  and  level. 
Subsequent  assignments  to  projects. 
tasks,  or  functions  anywhere  within  the 
organization  requiring  the  same  level, 
area  of  expertise,  and  qualifications 
would  not  constitute  an  assignment 
outside  the  scope  or  coverage  of  the 


current  position  description.  For 
instance,  a  technical  expert  could  be 
assigned  to  any  project,  task,  br  function 
requiring  similar  technical  expertise. 
Likewise,  a  manager  could  be  assigned 
to  manage  any  similar  function  or 
organization  consistent  with  that 
individual's  qualifications.  This 
flexibility  allows  broader  latitude  in 
assignments  and  further  streamlines  the 
administrative  process  and  system. 

10.  Details 

Under  this  plan  employees  may  be 
detailed  to  a  position  in  the  same  band 
(requiring  a  different  level  of  expertise 
and  qualifications)  or  lower  pay  band 
(or  its  equivalent  in  a  different 
occupational  fainily)  for  up  to  one  year. 
Details  may  be  implemented  through  an 
official  personnel  action  to  cover  the 
one-year  period.  Details  to  a  position  in 
a  higher  pay  band  up  to  180  days  will 
be  made  non-competitively.  Beyond  180 
days  requires  competitive  procedures. 

F.  Employee  Development 

1 .  Expanded  Developmental 
Opportunity  Program 

The  Expanded  Developmental 
Opportunity  Program  will  be  available 
to  all  demonstration  project  employees. 
Expanded  developmental  opportunities 
complement  existing  developmental 
opportunities  such  as  long-term 
training,  rotational  job  assignments, 
developmental  assignments  to  AMC/ 
Army/DoD,  and  self-directed  study  via 
correspondence  courses  and  local 
colleges  and  imiversities.  Each 
developmental  opportunity  must  result 
in  a  product,  service,  report  or  study 
that  will  benefit  the  RDE  or  customer 
organization  as  well  as  increase  the 
employee's  individual  effectiveness. 
The  developmental  opportiuiity  period 
will  not  result  in  loss  of  (or  reduction) 
in  basic  pay,  leave  to  which  the 
employee  is  otherwise  entitled,  or  credit 
for  service  time.  The  positions  of 
employees  on  expanded  developmental 
opportunities  may  be  back-filled  (i.e., 
with  temporarily  assigned,  detailed  or 
promoted  employees  or  with  term 
employees).  However,  that  position  or 
its  equivalent  must  be  made  available  to 
the  employee  upon  return  from  the 
developmental  period.  The  RDE 
Personnel  Management  Board  will 
provide  written  guidance  for  employees 
on  application  procedures  and  develop 
a  process  that  will  be  used  to  review 
and  evaluate  applicants  for 
development  opportunities. 

a.  Sabbaticals.  RDE  Center  Directors 
will  have  the  authority  to  grant  paid  or 
impaid  sabbaticals  to  all  career 
employees.  The  purpose  of  a  sabbatical 
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will  be  to  permit  employees  to  engage 
in  study  or  uncompensated  work 
experience  that  will  benefit  the 
organization  and  contribute  to  the 
employee's  development  and 
effectiveness.  Each  sabbatical  must 
result  in  a  product,  service,  report,  or 
study  that  will  benefit  the  CECOM  RDE 
mission  as  well  as  increase  the 
employee's  individual  effectiveness. 
Various  learning  or  developmental 
experiences  may  be  considered,  such  as 
advanced  academic  teaching;  study; 
research;  self-directed  or  guided  study; 
and  on-the-job  work  experience  with 
public,  private,  commercial,  or  private 
non-profit  organizations. 

Paid  sabbaticals  of  up  to  12  months  in 
duration  and  unpaid  sabbaticals  of  up  to 
6  months  in  a  calendar  year  may  be 
granted  to  an  employee  in  any  7-year 
period.  Employees  will  be  eligible  to 
request  a  sabbatical  after  completion  of 
seven  years  of  Federal  service. 
Employees  approved  for  a  paid 
sabbatical  must  sign  a  service  obligation 
agreement  to  continue  in  service  in  the 
CECOM  RDE  for  a  period  of  three  times 
the  length  of  the  sabbatical.  If  an 
employee  voluntarily  leaves  the  CECOM 
RDE  organization  before  the  service 
obligation  is  completed  he/she  is  liable 
for  repayment  of  expenses  associated 
with  training  during  the  sabbatical  such 
as,  registration  fees,  tuition  and 
matriculation  fees,  library  and 
laboratory  fees,  purchase  or  rental  of 
books,  materials,  supplies,  travel,  per 
diem,  and  miscellaneous  other  related 
training  program  costs.  Expenses  do  not 
include  salary  costs.  The  RDE  Center 
Directors  have  the  authority  to  waive 
this  rec^uirement. 

Specific  procedures  will  be  developed 
for  processing  sabbatical  applications 
upon  implementation  of  the 
demonstration  project. 

b.  Critical  Skills  Training  (Training 
for  Degrees).  Training  is  an  essential 
component  of  an  organization  that 
requires  continuous  acquisition  of 
advanced  and  specialized  knowledge. 
Degree  training  is  also  a  critical  tool  for 
recruiting  and  retaining  employees  with 
or  requiring  critical  skUls.  Until  2000,  5 
U.S.C.  4107  limited  degree  payment  to 
those  employees  in  shortage 
occupations  with  a  recruitment  or 
retention  problem.  Degree  payment  was 
not  permitted  for  non-shoitage 
occupations  involving  critical  skills.  In 
section  1121  of  the  National  Defense 
Authorizatirai  Act  for  FY  01,  the 
Omgress  approved  legislation  sought  by 
DoD  to  link  degree  payment  to  pograms 
of  systematic  professional  development, 
dropping  the  ihoftage  occupation 
constraint  This  demonstration  project 
exempts  CECC^  from  both 


conditions — linkage  to  professional 
development  programs  or  to  a  shortage 
occupation. 

The  CECOM  RDE  organizations  are 
expanding  the  authority  to  provide 
degree  or  certificate  payment  for  non- 
shortage  occupations  for  purposes  of 
meeting  critical  skill  requirements.  This 
will  ensiue  continuous  acquisition  of 
advanced  specialized  knowledge 
essential  to  the  organization,  and 
enhance  our  ability  to  recruit  and  retain 
personnel  critical  to  the  present  and 
future  requirements  of  the  organization. 
Degree  or  certificate  payment  may  not 
be  authorized  where  it  would  result  in 
a  tax  liability  for  the  employee  without 
the  employee's  express  and  written 
consent.  Any  variance  from  this  policy 
must  be  rigorously  determined  and 
documented.  Guidelines  will  be 
developed  to  ensure  competitive 
approval  of  degree  or  certificate 
payment  and  that  such  decisions  are 
fully  documented.  Employees  approved 
for  degree  training  must  sign  a  service 
obligation  agreement  to  continue  in 
service  in  a  CECOM  RDE  organization 
for  a  period  of  three  times  the  length  of 
the  training  period.  If  an  employee 
voluntarily  leaves  the  CECOM  RDE 
organization  before  the  service 
obligation  is  completed,  the  employee  is 
liable  for  repayment.  The  repayment 
amoimt  will  be  based  on  the  additional 
expensesjir  direct  costs  of  the  training, 
such  as  registration  fees;  tuition  and 
matriculation  fees;  library  and 
laboratory  fees;  purchase  or  rental  of 
books,  materials,  and  supplies;  travel 
and  per  diem;  and  miscellaneous  other 
related  training  program  costs.  The  RDE 
Center  Directors  have  the  authority  to 
waive  this  requirement 

G.  Reduction-in-Force  (RIF)  Procedures 

RIF  procedures  will  be  used  when  a 
CECOM  RDE  employee  faces  separation 
m  downgrading  due  to  lack  of  work, 
shortage  of  funds,  reorganization, 
insufficient  personnel  ceiling,  the 
exercise  of  re-employment  or  restoration 
rights,  or  furlough  for  more  than  30 
calendar  days  or  more  than  22 
discontinuous  days.  The  procedures  in 
5  CFR  351  will  be  followed  with  slight 
modifications  pertaining  to  the 
competitive  areas,  assignment  rights,  the 
calculation  of  adjusted  service 
computation  date  and  grade/pay  band 
rrtention.  Modified  term  appointment 
employees  are  in  Tenure  Group  III  for 
RIF  purposes.  RIF  procedures  are  not 
required  when  separating  these 
employees  when  their  q)pointments 
expire. 


1.  Competitive  Areas 

Separate  competitive  areas  for  RIF 
piuposes  will  be  established  at  each 
geographic  location.  Separate  RIF 
competitive  areas  for  demo  and  non- 
demo  employees  will  be  established  at 
each  geographic  location.  Bumps  and 
retreats  will  occur  only  within  the  same 
competitive  area  and  only  to  positions 
for  which  the  employee  meets  all 
qualification  standards  including 
medical  and/or  physical  qualifications. 

Within  each  competitive  area, 
competitive  levels  will  be  established 
based  on  the  occupational  family,  pay 
band  and  series  which  are  similar 
enough  in  duties  and  qualifications  that 
employees  can  perform  the  duties  and 
responsibilities  of  any  other  position  in 
the  competitive  level  upon  assignment 
to  it,  without  any  loss  of  productivity 
beyond  what  is  normally  expected. 

2.  Assignment  Rights 

An  employee  may  displace  another 
employee  by  bump  or  retreat  to  one 
band  below  the  employee's  existing 
band.  A  preference  eligible  with  a 
compensable  service-connected 
disability  of  30  percent  or  more  may 
retreat  to  positions  two  bands  (or 
equivalent  to  five  grades)  below  his/her 
current  band. 

3.  Crediting  Performance  in  Reductions 
in  Force  (RIF) 

Reductions  in  force  are  accomplished 
using  the  existing  procedures  with  the 
retention  factors  of:  tenure,  veteran's 
preference  and  length  of  service  as 
adjusted  by  performance  ratings,  in  that 
order.  However,  the  additional  RIF 
service  credit  for  performance  will  be 
based  on  the  last  three  total  performance 
scores  during  the  preceding  4  years  and 
will  be  applied  as  follows: 

Total  Performance  Scores  =  Years  of 
Service  Credit 

48  -  50  =  10 
45  -  47  =  9 
42  -  44  =  8 
39  -  41  =  7 
36  -  38  =  6 
33  -  35  =  5 
30  -  32  =  4 
27  -  29  »  3 
24  -  26  s  2 
20  -  23  =  1 

A  score  of  below  20  adds  no  credit  for 
RIF  retention.  (Note:  The  additional 
years  of  service  credit  are  added,  not 
averaged.  Ratings  given  under  non- 
demonstration  systems  will  be 
converted  to  the  demonstration-rating 
scheme  and  provided  the  equivalent 
rating  credit.) 

Employees  who  have  been  rated 
under  difiierent  patterns  of  siunmary 
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rating  levels  will  receive  RIF  appraisal 
credit  based  on  the  following: 

If  there  are  any  ratings  to  be  credited 
for  the  RIF  given  under  a  rating  system, 
which  includes  one  or  more  levels 
above  fully  successful  (Level  3), 
employee  will  receive: 
10  years  for  Level  5 
7  years  for  Level  4 
3  years  for  Level  3 

If  an  employee  comes  firom  a  system 
with  no  levels  above  Fully  Successful 
(Level  3),  they  will  receive  credit  based 
on  the  demonstration  project's  modal 
score  for  the  employee's  competitive 
area. 

In  some  cases,  an  employee  may  not 
have  three  (3)  ratings  of  record.  If  an 
employee  has  less  than  three  annual 
ratings  of  record,  then  for  each  missing 
rating,  an  average  of  the  scores  received 
for  the  past  four  years  will  be  used. 
When  the  score  is  calculated  to  be  a 
decimal,  it  should  be  rounded  to  the 
next  higher  whole  number  using  the 
method  described  in  paragraph  III.C.4. 
For  an  employee  who  has  no  ratings  of 
record,  all  credit  will  be  based  on  the 
repeated  use  of  a  single  modal  rating 
from  the  most  recently  completed  ■ 
appraisal  period  on  record. 

An  employee  who  has  received  a 
written  decision  that  their  performance 
is  imacceptable  has  no  bump  or  retreat 
rights.  Employees  who  have  been 
demoted  for  unacceptable  performance. 
and  as  of  the  date  of  the  issuance  of  the 
RIF  notice  have  not  received  a 
performance  rating  in  the  position  to 
which  demoted,  will  receive  the  same 
additional  retention  service  credit 
granted  for  a  level  3  rating  of  record.  An 
employee  who  has  received  an 
acceptable  rating  following  a  PIP  will 
have  that  rating  considered  as  the 
current  rating  of  record. 

An  employee  with  a  current 
unacceptable  rating  of  record  has 
assignment  rights  only  to  a  position 
held  by  another  employee  who  has  an 
unacceptable  rating  of  record. 

4.  Pay  Band  and  Pay  Retention 

Pay  band  and  pay  retention  will 
follow  current  law  and  regulations  at  5 
U.S.C.  5362,  5363,  and  5  CFR  part  536, 
except  as  waived  or  modified  in  section 
K  of  this  plan. 


IV.  Implementatioii  Training 

Critical  to  the  success  of  the 
demonstration  project  is  the  training 
developed  to  ensiire  understanding  of 
the  broad  concepts  and  finer  details 
needed  to  implement  and  successfully 
execute  this  project.  Pay  banding,  a  new 
job  classification  and  performance 
management  system  all  represent  a 


significant  cultural  change  to  the 
organization.  Training  will  be  tailored  to 
fit  the  requirements  of  every  employee 
and  will  fully  address  employee 
concerns  to  ensure  a  comprehensive     . 
imderstanding  of  the  program.  Training 
will  be  required  both  prior  to 
implementation  and  at  various  times 
during  the  life  of  the  demo. 

A  training  program  will  begin  prior  to 
implementation  and  will  include 
modules  tailored  for  employees, 
supervisors,  senior  managers,  and 
administrative  staff.  Typical  modules 
are: 

An  Overview  of  the  Personnel  System 
How  Employees  Are  Converted  into  and  out 

of  the  System 
Pay  Banding 

The  Pay  for  Performance  System 
Defining  Performance  Objectives 
How  to  Assign  Weights 
Assessing  Performance — Giving  Feedback 
New  Position  Descriptions 
Demonstration  Project  Administration  and 

Formal  Evaluation 

Various  types  of  training  are  being 
considered,  including  videos,  on-line 
tutorials,  and  train  the  trainer  concepts. 

V.  Conversion 

A.  Conversion  to  the  Demonstration 
Project 

Initial  entry  into  the  demonstration 
project  will  be  accomplished  through  a 
full  employee-protection  approach  that 
ensures  each  employee  an  initial  place 
in  the  appropriate  pay  band  without 
loss  of  pay.  Employees  serving  imder 
regular  term  appointments  at  the  time  of 
the  implementation  of  the 
demonstration  project  will  be  converted 
to  the  modified  term  appointment  if  all 
requirements  in  III.D.4.  (Revisions  to 
Term  Appointments)  have  been 
satisfied.  Position  announcements,  etc., 
will  not  be  required  for  these  term 
appointments. 

Conversion  from  current  GS/GM 
grade  and  pay  into  the  new  pay  band 
system  will  be  accomplished  upon 
implementation  of  the  demonstration 
project.  Each  employee's  initial  total 
salary  imder  the  demonstration  project 
will  equal  the  total  salary  received 
immediately  before  conversion.  Special 
conversion  rules  apply  to  special  salary 
rate  employees,  which  are  described  in 
III.E.8.  (Staffing  Supplements). 
Employees  who  enter  the  demonstration 
project  later  by  lateral  transfer, 
reassignment  or  realignment  will  be 
subject  to  the  same  pay  conversion 
rules.  If  conversion  into  the 
demonstration  project  is  accompanied 
by  a  geographic  move,  the  employee's 
GS  pay  entitlements  in  the  new 
geographic  area  must  be  determined 
before  performing  the  pay  conversion. 


Employees  who  are  covered  by 
special  salary  rates  prior  to  entering  the 
demonstration  project  will  no  longer  be 
considered  a  special  rate  employee 
under  the  demonstration  project.  These 
employees  will,  therefore,  be  eligible  for 
full  locality  pay  or  a  staffing 
supplement.  The  adjusted  salaries  of 
these  employees  will  not  change. 
Rather,  the  employees  will  receive  a 
new  basic  pay  rate  computed  under  the 
staffing  supplement  rules  in  section  m. 
E.  8.  Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 
conversion  process,  as  there  will  be  no 
change  in  total  salary. 

Employees  who  are  on  temporary 
promotions  at  the  time  of  conversion 
will  be  converted  to  a  pay  band 
commensurate  with  the  grade  of  the 
position  to  which  temporarily 
promoted.  At  the  conclusion  of  the 
temporary  promotion,  the  employee  will 
revert  to  the  grade  or  pay  band  that 
corresponds  to  the  position  of  record. 
When  a  temporary  promotion  is 
terminated,  pay  will  be  determined 
based  on  the  position  of  record,  with 
appropriate  adjustments  to  reflect  pay 
events  during  the  temporary  promotion, 
subject  to  the  specific  policies  and  rules 
established  by  the  CECOM  ROE 
Personnel  Management  Board.  In  no 
case  may  those  adjustments  increase  the 
pay  for  the  position  of  record  beyond 
the  applicable  pay  range  maximum  rate. 
The  only  exception  will  be  if  the 
original  competitive  promotion 
annoimcement  stipulated  that  the 
promotion  could  be  made  permanent:  in 
these  cases,  actions  to  make  the 
temporary  promotion  permanent  will  be 
considered,  and  if  implemented,  will  be 
subject  to  all  existing  priority  placement 
programs. 

During  the  first  12  months  following 
conversion,  employees  will  receive  pay 
increases  for  non-competitive 
promotion  equivalents  when  the  grade 
level  of  the  promotion  is  encompassed 
within  the  same  pay  band,  the 
employee's  performance  warrants  the 
promotion  and  promotions  would  have 
otherwise  occurred  during  that  period. 
Employees  who  receive  an  in-level 
promotion  at  the  time  of  conversion  will 
not  receive  a  prorated  step  increase 
equivalent  as  defined  below. 

Under  the  current  pay  structiue, 
employees  progress  through  their 
assigned  grade  in  step  increments.  Since 
this  system  is  being  replaced  imder  the 
demonstration  project,  employees  will 
be  awarded  that  portion  of  the  next 
higher  step  they  have  completed  up 
imtil  the  effective  date  of 
implementation.  As  under  the  current 
system,  supervisors  will  be  able  to 
withhold  these  partial  step  increases  it 
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the  employee's  performance  is  below  an 
acceptable  level  of  competence. 

Rules  governing  WGIs  imder  the 
current  Army  performance  plan  will 
continue  in  effect  imtil  the 
implementation  date.  Adjustments  to 
the  employee's  base  salary  for  WGI 
equity  will  be  computed  effective  the 
date  of  implementation  to  coincide  with 
the  beginning  of  the  first  formal  PFP 
assessment  cycle.  WGI  equity  will  be 
acknowledged  by  increasing  base 
salaries  by  a  prorated  share  based  upon 
the  nmnber  of  weeks  an  employee  has 
completed  toward  the  next  higher  step. 
Payment  will  equal  the  value  of  the 
employee's  next  WGI  times  the 
proportion  of  the  waiting  period 
completed  (weeks  completed  in  waiting 
period/weeks  in  the  waiting  period)  at 
the  time  of  conversion.  Employees  at 
step  10,  or  receiving  retained  rates,  on 
the  day  of  implementation  will  not  be 
eligible  for  WGI  equity  adjustments 
since  they  are  already  at  or  above  the 
top  of  the  step  scale.  Employees  serving 
on  retained  grade  will  receive  WGI 
equity  adjustments  provided  they  are 
not  at  step  10  or  receiving  a  retained 
rate. 

Employees  who  enter  the 
demonstration  project  after  initial 
implementation  by  lateral  transfer, 
reassignment,  or  realignment  will  be 
subject  to  the  same  pay  conversion  rules 
as  above.  Specifically,  adjustments  to 
the  employee's  base  salary  for  a  step 
increase  and  a  non-competitive  career 
ladder  promotion  will  be  computed  as 
a  prorated  share  of  the  current  value  of 
the  step  or  promotion  increase  based 
upon  the  number  of  weeks  an  employee 
has  completed  toward  the  next  higher 
step  or  grade  at  the  time  the  employee 
moves  into  the  project. 

B.  Conversion  Out  Of  The 
Demonstration  Project 

U  a  demonstration  project  employee  is 
moving  to  a  GS  position  not  under  the 
demonstration  project,  or  if  the  project 
ends  and  each  project  employee  must  be 
converted  back  to  the  GS  system,  the 
following  procedures  will  be  used  to 
convert  the  employee's  project  pay  band 
to  a  GS-equivalent  grade  and  the 
employee's  project  rate  of  pay  to  the  GS- 
equivalent  rate  of  pay.  The  converted 
GS  grade  and  GS  rate  of  pay  must  be 
determined  before  movement  or 
conversion  out  of  the  demonstration 
project  and  any  accompanying 
geographic  movement,  promotion,  or 
other  simultaneous  action.  For 
conversions  upon  termination  of  the 
project  and  for  lateral  reassignments,  the 
converted  GS  grade  and  rate  will 
become  the  employee's  actual  GS  grade 
and  rate  after  leaving  the  demonstration 


project  (before  any  other  action).  For 
transfers,  promotions,  and  other  actions, 
the  converted  GS  grade  and  rate  will  be 
used  in  applying  any  GS  pay 
administration  rules  applicable  in 
connection  with  the  employee's 
movement  out  of  the  project  (e.g., 
promotion  rules,  highest  previous  rate 
rules,  pay  retention  rules),  as  if  the  GS 
converted  grade  and  rate  were  actually 
in  effect  immediately  before  the 
employee  left  the  demonstration  project. 

1.  Grade-Setting  Provisions 

An  employee  in  a  pay  band 
corresponding  to  a  single  GS  grade  is 
converted  to  that  grade.  An  employee  in 
a  pay  band  corresponding  to  two  or 
more  grades  is  converted  to  one  of  those 
grades  according  to  the  following  rules: 

(a)  The  employee's  adjusted  rate  of 
basic  pay  under  the  demonstration 
project  (including  any  locality  payment 
or  staffing  supplement)  is  compared 
with  step  4  rates  in  the  highest 
applicable  GS  rate  range.  (For  this 
purpose,  a  GS  rate  range  includes  a  rate 
in  (1)  the  GS  base  sch^ule,  (2)  the 
locality  rate  schedule  for  the  locality 
pay  area  in  which  the  position  is 
located,  or  (3)  the  appropriate  special 
rate  schedule  for  the  employee's 
occupational  series,  as  applicable.)  ff  the 
series  is  a  two-grade  interval  series,  only 
odd-numbered  grades  are  considered 
below  GS-11. 

(b)  tf  the  employee's  adjusted  project 
rate  equals  or  exceeds  the  applicable 
step  4  rate  of  the  highest  GS  grade  in  the 
band,  the  employee  is  converted  to  that 
grade. 

(c)  If  the  employee's  adjusted  project 
rate  is  lower  than  the  applicable  step  4 
rate  of  the  highest  grade,  the  adjusted 
rate  is  compared  with  the  step  4  rate  of 
the  second  highest  grade  in  the 
employee's  pay  band.  If  the  employee's 
adjusted  rate  equals  or  exceeds  step  4 
rate  of  the  second  highest  grade,  the 
employee  is  converted  to  that  grade. 

(d)  "This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
employee's  adjusted  project  rate  equals 
or  exceeds  the  applicable  step  4  rate  of 
the  grade.  The  employee  is  then 
converted  at  that  grade.  If  the 
employee's  adjusted  rate  is  below  the 
step  4  rate  of  the  lowest  grade  in  the 
band,  the  employee  is  converted  to  the 
lowest  grade. 

(e)  Exception:  U  the  employee's 
adjusted  project  rate  exceeds  the 
maximum  rate  of  the  grade  assigned 
under  the  above-described  step  4  rule 
but  fits  in  the  rate  range  for  the  next 
higher  applicable  grade  (i.e.,  between 
step  1  and  step  4),  then  the  employee 


shall  be  converted  to  that  next  higher 
applicable  grade. 

(f)  Exception:  An  employee  will  not 
be  converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
lateral  reassignment,  or  lateral  transfer 
into  the  project,  unless  since  that  time 
the  employee  has  undergone  a  reduction 
in  band. 

2.  Pay-Setting  Provisions 

An  employee's  pay  within  the 
converted  GS  grade  is  set  by  converting 
the  employee's  demonstration  project 
rates  of  pay  to  GS  rates  of  pay  in 
accordance  with  the  following  rules: 

(a)  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  action  that  coincides  with  the 
employee's  movement  or  conversion  out 
of  the  demonstration  project. 

(b)  An  employee's  adjusted  rate  of 
basic  pay  under  the  project  (including 
any  locality  payment  or  staffing 
supplement)  is  converted  to  a  GS- 
adjusted  rate  on  the  highest  applicable 
GS  rate  range  for  the  converted  GS 
grade.  (For  this  piupose,  a  GS  rate  range 
includes  a  rate  range  in  (1)  the  GS  base 
schedule,  (2)  an  applicable  locality  rate 
schedule,  or  (3)  an  applicable  special 
rate  schedule.) 

(c)  If  the  highest  applicable  GS  rate 
range  is  a  locality  pay  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  GS  locality  rate  of  pay. 

If  this  rate  falls  between  two  steps  in  the 
locality-adjusted  schedule,  the  rate  must 
be  set  at  the  higher  step.  The  converted 
GS  unadjusted  rate  of  basic  pay  would 
be  the  GS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  special  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  underlying  special  rate 
will  be  basic  pay  for  certain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

(d)  If  the  highest  applicable  GS  rate 
range  is  a  special  rate  range,  the 
employee's  adjusted  project  rate  is 
converted  to  a  special  rate.  If  this  rate 
falls  between  two  steps  in  the  special 
rate  schedule,  the  rate  must  be  set  at  the 
higher  step.  The  converted  GS 
unadjusted  rate  of  basic  pay  will  be  the 
GS  rate  corresponding  to  the  converted 
special  rate  (i.e.,  same  step  position). 

(e)  E&S  Pay  Band  V  Employees:  An 
employee  in  Pay  Band  V  of  the  E&S 
Occupational  Family  will  convert  out  of 
the  demonstration  project  at  the  GS-15 
level,  Procedures  will  be  developed  to 
ensure  that  employees  entering  Pay 
Band  V  understand  that  if  they  leave  the 
demonstration  project  and  their 
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adjusted  project  pay  exceeds  the  GS-15, 
Step  10  rate,  there  is  no  entitlement  to 
retained  pay.  Their  GS  equivalent  rate 
will  be  deemed  to  be  the  rate  for  GS- 
15.  Step  10.  For  those  Pay  Band  V 
employees  paid  below  the  adjusted  GS^ 
15,  Step  10  rate,  the  converted  rates  will 
be  set  in  accordance  with  paragraph  b. 
(f)  Employees  with  Pay  Retention:  If 
an  employee  is  receiving  a  retained  rate 
under  the  demonstration  project,  the 
employee's  GS-equivalent  grade  is  the 
highest  grade  encompassed  in  his  or  her 
band  level.  Demonstration  project 
operating  procedures  will  outline  the 
methodology  for  determining  the  GS- 
equivalent  pay  rate  for  an  employee 
retaining  a  rate  imder  the  demonstration 
project. 

3.  Within  Grade  Increase — Equivalent 
Increase  Determinations 

Service  under  the  demonstration 
project  is  creditable  for  within-grade 
increase  purposes  upon  conversion  back 
to  the  GS  pay  system.  Performance  pay 
increases  (including  a  zero  increase) 
under  the  demonstration  project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

C.  Personnel  Administration 

All  personnel  laws,  regulations,  and 
guidelines  not  waived  by  this  plan  will 
remain  in  effect.  Basic  employee  rights 
will  be  safeguarded  and  merit  principles 
will  be  maintained.  Servicing  CPOCs/ 
CPACs  will  continue  to  process 
personnel-related  actions  and  provide 
consultative  and  other  appropriate 
services. 

D.  Automation 

The  CECOM  RDE  organizations  will 
continue  to  use  the  Defense  Civilian 
Personnel  Data  System  (DCPDS)  for  the 
processing  of  personnel-related  data. 
Payroll  servicing  will  continue  from  the 
respective  payroll  offices. 

Local  automated  systems  will  be 
developed  to  support  computation  of 
performance  related  pay  Increases  and 
awards  and  other  personnel  processes 
and  systems  associated  with  this 
project.""^  1 

E.  Experimentation  and  Revision 

Many  aspects  of  a  demonstration 
project  are  experimental.  Modifications 
may  be  made  from  time  to  time  as 
experience  is  gained,  results  are 
analyzed,  and  conclusions  are  reached 
on  how  the  new  system  is  working.  The 
provisions  of  this  project  plan  will  not 
be  modified,  duplicated  in  organizations 
not  listed  in  the  project  plan,  or 
extended  to  individuals  or  groups  of 


employees  not  included  in  the  project 
plan  without  the  approval  of  the  Deputy 
Assistant  Secretary  of  Defense  (Civilian 
Personnel  Policy).  ODASD(CPP)  will 
inform  DA  of  requirements  for 
notification  to  stakeholders,  which  may 
include  Congress,  employees,  labor 
organizations,  and  the  public.  The 
extent  of  notification  requirements  will 
depend  on  the  nature  and  extent  of  the 
requested  project  modification.  As  a 
minimum,  however,  major  changes  and 
modifications  will  be  published  in  the 
Federal  Register,  subject  to 
ODASD(CPP)  approval. 

VI.  Project  Duration 

Public  Law  103-337  removed  any 
mandatory  expiration  date  for  this 
demonstration.  CECOM,  DA  and  DoD 
will  ensure  this  project  is  evaluated  for 
the  first  five  years  after  implementation 
in  accordance  with  5  U.S.C.  4703. 
Modifications  to  the  original  evaluation 
plan  or  any  new  evaluation  will  ensure 
the  project  is  evaluated  for  its 
effectiveness,  its  impact  on  mission  and 
any  potential  adverse  impact  on  any 
employee  groups.  Major  changes  and 
modifications  to  the  interventions  can 
be  made  through  announcement  in  the 
Federal  Register  and  would  be  made  if 
formative  evaluation  data  warranted.  At 
the  5-year  point,  the  demonstration  will 
be  reexamined  for  permanent 
implementation,  modification  and 
additional  testing,  or  termination  of  the 
entire  demonstration  project. 

Vn.  Evaluation  Plan 

A.  Overview 

Chapter  47  of  5  U.S.C.  requires  that  an 
evaluation  be  performed  to  measure  the 
effectiveness  of  the  demonstration 
project,  and  its  impact  on  improving 
public  management.  A  comprehensive 
evaluation  plan  for  the  entire 
demonstration  program,  originally 
covering  24  DoD  laboratories,  was 
developed  by  a  joint  OPM/DoD 
Evaluation  Committee  in  1995.  This 
plan  was  submitted  to  the  Office  of 
Defense  Research  &  Engineering  and 
was  subsequently  approved.  The  main 
purpose  of  the  evaluation  is  to 
determine  whether  the  waivers  granted 
result  in  a  more  effective  personnel 
system  and  improvements  in  ultimate 
outcomes  (i.e.  organizational 
effectiveness,  mission  accomplishment, 
and  customer  satisfaction). 

B.  Evaluation  Model 

Appendix  D  shows  an  intervention 
model  for  the  evaluation  of  the 
demonstration  project.  The  model  is 
designated  to  evaluate  two  levels  of 
organizational  performance: 


intermediate  and  ultimate  outcomes. 
The  intermediate  outcomes  are  defined 
as  the  results  bom  specific  personnel 
system  changes  and  the  associated 
waivers  of  law  and  regulation  expected 
to  improve  human  resoiuce  (HR) 
management  (i.e.  cost,  quality, 
timeliness).  The  ultimate  outcomes  are 
determined  through  improved 
organizational  performance,  mission 
accomplishment,  and  customer 
satisfaction.  Although  it  is  not  possible 
to  establish  a  direct  causal  link  between 
changes  in  the  HR  management  system 
and  organizational  effectiveness,  it  is 
hypothesized  that  the  new  HR  system 
will  contribute  to  improved 
organizational  effectiveness. 

Organizational  performance  measures 
established  by  the  organization  will  be 
used  to  evaluate  the  impact  of  a  new  HR 
system  on  the  ultimate  outcomes.  The 
evaluation  of  the  new  HR  system  for  any 
given  organization  will  take  into 
account  the  influence  of  three  factors  on 
organizational  performance:  context, 
degree  of  implementation,  and  support 
of  implementation.  The  context  factor 
refers  to  the  impact  which  intervening 
variables  (i.e.,  downsizing,  changes  in 
mission,  or  the  economy)  can  have  on 
the  effectiveness  of  the  program.  The 
degree  of  implementation  considers:  (1) 
The  extent  to  which  the  HR  changes  are 
given  a  fair  trial  period;  (2)  the  extent  to 
which  the  changes  are  implemented; 
and  (3)  the  extent  to  which  the  changes 
conform  to  the  HR  interventions  as 
planned.  The  support  of 
implementation  factor  accoimts  for  the 
impact  that  factors  such  as  training, 
internal  regulations  and  automated 
support  systems  have  on  the  support 
available  for  program  implementation. 
The  support  for  program 
implementation  factor  can  also  be 
affected  by  the  personal  characteristics 
(e.g.,  attitudes)  of  individuals  who  are 
iinplementing  the  program. 

The  degree  to  which  the  project  is 
implemented  and  operated  will  be 
tracked  to  ensure  that  the  evaluation 
results  reflect  the  project  as  it  was 
intended.  Data  will  be  collected  to 
measure  changes  in  both  intermediate 
and  ultimate  outcomes,  as  well  as  any 
imintended  outcomes,  which  may 
happen  as  a  result  of  any  organizational 
change.  In  addition,  the  evaluation  will 
track  the  impact  of  the  project  and  its 
interventions  on  veterans  and  other  EEC 
groups,  the  Merit  Systems  Principles, 
and  the  Prohibited  Persoimel  Practices. 
Additional  measiues  may  be  added  to 
the  model  in  the  event  that  changes  or 
modifications  are  made  to  the 
demonstration  plan. 

The  intervention  model  at  Appendix 
D  will  be  used  to  measure  the 
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effectiveness  of  the  personnel  system 
interventions  implemented.  The 
intervention  model  specifies  each 
personnel  system  change  or 
"intervention"  that  will  be  measured 
and  shows:  (1)  The  expected  effects  of 
the  intervention,  (2)  the  corresponding 
measures,  and  (3)  the  data  sources  for 
obtaining  the  measures.  Although  the 
model  makes  predictions  about  the 
outcomes  of  specific  intervention, 
causal  attributions  about  the  full  impact 
of  specific  interventions  wall  not  always 
be  possible  for  several  reasons.  For 
example,  many  of  the  initiatives  are 
expected  to  interact  with  each  other  and 
contribute  to  the  same  outcomes.  In 
addition,  the  impact  of  changes  in  the 
HR  system  may  be  mitigated  by  context 
variables  (e.g.,  the  job  market, 
legislation,  and  internal  support 
systems)  or  support  factors  (e.g., 
training,  automation  support  systems). 

C.  Evaluation 

A  modified  quasi-experimental  design 
will  be  used  for  the  evaluation  of  the 
S&T  Personnel  Demonstration  Program. 
Because  most  of  the  eligible  laboratories 
are  participating  in  the  program,  a  Title 
5  U.S.C.  comparison  group  will  be 
compiled  from  the  Civilian  Personnel 
Data  File  (CPDF).  This  comparison 
group  will  consist  of  workforce  data 
bom  Govenmient-wide  research 
organizations  in  civilian  Federal 
agencies  with  missions  and  job  series 
matching  those  in  the  DoD  laboratories. 
This  comparison  group  will  beiised 
primarily  in  the  analysis  of  pay  banding 
costs  and  tiimover  rates.  The  original 
"China  Lake"  project  will  serve  as  a 
second  comparison  group  that  can  be 


used  as  a  benchmark  representing  a 
stable  pay  banding  system. 

D.  Method  of  Data  Collection 

Data  from  several  sources  will  be  used 
in  the  evaluation.  Information  from 
existing  management  information 
systems  and  from  personnel  office 
records  will  be  supplemented  with 
perceptual  survey  data  from  employees 
to  assess  the  effectiveness  and 
perception  of  the  project.  The  multiple 
sources  of  data  collection  will  provide 
a  more  complete  picture  as  to  how  the 
interventions  are  working.  The 
information  gathered  from  one  source 
will  serve  to  validate  information 
obtained  throiigh  another  source.  In  so 
doing,  the  confidence  of  overall  findings 
will  be  strengthened  as  the  different 
collection  methods  substantiate  each 
other. 

Both  quantitative  and  qualitative  data 
will  be  used  when  evaluating  outcomes. 
The  following  data  will  be  collected:  (1) 
Workforce  data;  (2)  personnel  office 
data;  (3)  employee  attitude  surveys;  (4) 
focus  group  data;  (5)  local  site  historian 
logs  and  implementation  information; 

(6)  customer  satisfaction  surveys;  and 

(7)  core  measures  of  organizational 
performance. 

The  evaluation  effort  will  consist  of 
two  phases,  formative  and  summative 
evaluation,  covering  at  least  5  years  to 
permit  inter-  and  intra-organizational 
estimates  of  effectiveness.  The  formative 
evaluation  phase  will  include  baseline 
data  collection  and  analysis, 
implementation  evaluation,  and  interim 
assessmmts.  The  formal  reports  and 
interim  assessments  will  provide 
information  on  the  accuracy  of  project 
operation,  and  current  information  on 


impact  of  the  project  on  veterans  and 
EEO  groups,  Merit  System  Principles, 
and  Prohibited  Personnel  Practices.  The 
summative  evaluation  will  focus  on  an 
overall  assessment  of  project  outcomes 
after  five  years.  The  final  report  will 
provide  information  on  how  well  the 
HR  system  changes  achieved  the  desired 
goals,  which  interventions  were  most 
effective,  and  whether  the  results  can  be 
generalized  to  other  Federal' 
installations. 

Vm.  Demonstration  Project  Costs 

A.  Cost  Discipline 

An  objective  of  the  demonstration 
project  is  to  ensure  in-house  cost 
discipline.  A  baseline  will  be 
established  at  the  start  of  the  project  and 
salary  expenditures  will  be  tracked 
yearly.  Rnplementation  costs  (including 
project  development,  automation  costs, 
step  buy-in  costs,  and  evaluation  costs) 
are  considered  one-time  costs  and  will 
not  be  included  in  the  cost  discipline. 

The  RDE  Personnel  Management 
Board  will  track  personnel  cost  changes 
and  recommend  adjustments  if  required 
to  achieve  the  objective  of  cost 
discipline. 

B.  Developmental  Costs 

Costs  associated  with  the 
development  of  the  personnel 
demonstration  project  include  software 
automation,  training,  and  project 
evaluation.  All  funding  will  be  provided 
through  the  organization's  budget  The 
projected  annual  expenses  are 
simunarized  in  Table  1.  Project 
evaluation  costs  are  not  expected  to 
continue  beyond  the  first  5  years  unless 
the  results  warrant  further  evaluation. 


Table  l.— Projected  Developmental  Costs  (Then  Year  Dollars) 


[In  thousands  c*  doilafs] 

FY  00 

FY01 

FY  02 

FY  03 

FY  04 

T         inn 

40 

40 

496 

232 

40 

383 

to 

40 

202 

Proiect  Evaluation 

40 

40 

Automation 

Totals - -■ 

40 

575 

665 

252 

40 

DL  Kaqnired  Waivers  to  Law  and 
Regulation 

Public  Law  106-398  gave  the  DoD  the 
authority  to  experiment  with  several 
personnel  management  innovations.  In 
addition  to  the  authorities  granted  by 
the  law,  the  following  are  waivers  of  law 
and  regulation  that  will  be  necessary  for 
implementation  of  the  demonstration 
project.  In  due  course,  additional  laws 
and  regulations  may  be  identified  for 
waiver  request 


The  following  waivers  and 
adaptations  of  certain  Title  5,  U.S.C, 
provisions  are  required  only  to  the 
extent  that  these  statutory  provisions 
limit  or  are  inconsistent  with  the  actions 
contemplated  under  this  demonstration 
project.  Nothing  in  this  plan  is  intended 
to  preclude  the  demonstration  project 
bom  adopting  or  incorporating  any  law 
or  regulation  enacted,  adopted,  or 
amended  after  the  effective  date  of  this 
demonstration  project 


A.  Waivers  to  Title  5.  U.S.  Code 

Chapter  31,  section  3111:  Acceptance 
of  Volimteer  Service—  Amended  to 
allow  for  a  Voluntary  Emeritus  corps  in 
addition  to  student  volunteers. 

Chapter  31.  Section  3132:  The  Senior 
Executive  Service:  Definitions  and 
Exclusions. 

Chapter  33,  Subchapter  1,  section 
3318(a):  Competitive  Service,  Selection 
frt>m  Certificate. 
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C3iapter  33,  Section  3324: 
Appointments  to  Positions  Classified 
Above  GS-15. 

Chapter  33,  Section  3341:  Details. 
This  waiver  applies  to  the  extent 
necessary  to  waive  the  time  limits  for 
details. 

Chapter  41,  Section  4107(a)  and  (b)  (1) 
Restriction  on  Degree  Training. 

Chapter  43,  Section  4302:  To  the 
extent  necessary  to  substitute  "pay 
band"  for  "grade." 

Chapter  43,  Section  4303:  To  the 
extent  necessary  to  (1)  substitute  "pay 
band"  for  "grade"  and  (2)  provide  that 
moving  to  a  lower  pay  band  as  a  result 
of  not  receiving  the  general  pay  increase 
because  of  poor  performance  is  not  an 
action  covered  by  the  provisions  of 
section  4303  {a}— (d). 

Chapter  43.  Section  4304(b)(1)  and 
(3):  Responsibilities  of  the  0PM. 

Chapter  51,  Sections  5101-5111, 
Classification. 

Chapter  53,  Sections  5301,  5302  (8) 
and  (9),  5303  and  5304:  Pay 
Comparability  System-Sections  5301, 
5302,  and  5304  are  waived  only  to  the 
extent  necessary  to  allow  (1) 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees, 
(2)  basic  rates  of  pay  under  the 
demonstration  project  to  be  treated  as 
scheduled  rates  of  pay,  and  (3) 
employees  in  Pay  Band  V  of  the  E&S 
Occupational  Family  to  be  treated  as  ST 
employees  for  the  purposes  of  these 
provisions. 

Chapter  53,  Section  5305:  Special 
Rates. 

Chapter  53,  Sections  5331-5336: 
General  Schedule  Pay  Rates. 

Chapter  53,  Sections  5361-5366 
Grade  and  Pay  Retention:  This  waiver 
applies  only  to  the  extent  necessary  to 
(1)  replace  "grade"  with  "pay  band";  (2) 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees;  (3)  provide  that  pay  band 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced, 
to  reductions  in  pay  due  solely  to  the 
removal  of  a  supervisory  pay  adjustment 
upon  voluntarily  leaving  a  supervisory 
position;  and  to  movements  to  a  lower 
pay  band  as  a  result  of  not  receiving  the 
General  Increase  due  to  a  rating  of 
record  of  "Unacceptable";  (4)  provide 
that  an  employee  on  pay  retention 
whose  rating  of  record  is 
"Unacceptable"  is  not  entitled  to  50 
percent  of  the  amount  of  the  increase  in 
the  maximum  rate  of  basic  pay  payable 
for  the  pay  band  of  the  employee's 
position;  (5)  provide  that  pay  retention 
does  not  apply  to  reduction  in  basic  pay 
due  solely  to  the  reallocation  of 


demonstration  project  pay  rates  in  the 
implementation  of  a  staffing 
supplement;  and  (6)  ensure  that  for 
employees  of  Pay  Band  V  of  the  E&S 
occupational  family,  pay  retention 
provisions  are  modified  so  that  no  rate 
established  under  these  provisions  may 
exceed  the  rate  of  basic  pay  for  GS-15, 
step  10  (i.e.,  there  is  no  entitlement  to 
retained  rate).  This  waiver  applies  to  ST 
employees  only  if  they  move  to  a  GS- 
equivalent  position  within  the 
demonstration  project  imder  conditions 
that  trigger  entitlement  to  pay  retention. 

Chapter  55,  Section  5542(a)(l)-{2): 
Overtime  rates;  computation.  This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  the  GS-10 
minimum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5542. 

Chapter  55,  Section  5545(d): 
Hazardous  duty  differential.  This  waiver 
applies  only  to  the  extent  necessary  to 
allow  demonstration  project  employees 
to  be  treated  as  General  Schedule 
employees.  This  waiver  does  not  apply 
to  employees  in  Pay  Band  V  of  the  E&S 
occupational  family. 

Chapter  55,  Section  5547  (a)-(b): 
Limitation  on  premium  pay.  This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  the  GS-15 
maximum  special  rate  (if  any)  for  the 
special  rate  category  to  which  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  appljring  the 
pay  cap  provisions  in  5  U.S.C.  5547. 

Chapter  57,  Section  5753,  5754,  and 
5755:  Recruitment  and  relocation, 
bonuses,  retention  allowances  and 
supervisory  differentials.  (This  waiver 
applies  only  to  the  extent  necessary  to 
allow  (1)  employees  and  positions 
under  the  demonstration  project  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule  and  (2) 
employees  in  Pay  Band  V  of  the  E&S 
occupational  fainily  to  be  treated  as  ST 
employees.) 

chapter  59,  Section  5941:  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  continental  U.S.  or  Alaska.  This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  COLA,s  paid  to 
employees  under  the  demonstration 
project  are  paid  in  accordance  with 
regulations  prescribed  by  the  President 
(as  delegated  to  OPM). 

Chapter  75,  Section  7512(3):  Adverse 
actions — ^This  provision  is  waived  only 
to  the  extent  necessary  to  replace 
"grade"  with  "pay  band." 

Chapter  75,  Section  7512(4):  Adverse 
actions  (This  waiver  applies  only  to  the 
extent  necessary  to  provide  that  adverse 


action  provisions  do  not  apply  to  (1) 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced 
and  (2)  reductions  in  pay  due  to  the 
removal  of  a  supervisory  or  team  leader 
pay  adjustment  upon  voluntary 
movement  to  a  non-supervisory  or  non- 
team  leader  position.) 

B.  Waivers  to  Title  5,  Code  of  Federal 
Regulations 

Part  300,  sections  300.601  through 
605:  Time-in-Grade  restrictions.  Time  in 
grade  restrictions  are  eliminated  in  the 
demonstration  project. 

Part  308,  sections  308.101  through 
308.103:  Volunteer  service.  Amended  to 
allow  for  a  Voluntary  Emeritus  Corps  in 
addition  to  student  volunteers. 

Part  315,  section  315.801  and  315.802: 
Probationary  Period — (This  waiver 
applies  only  to  the  extent  necessary  to 
extend  probationary  periods  bom  one 
year  to  a  maximum  of  three  years  for 
newly-hired  permanent  career- 
conditional  employees  in  the  E&S 
occupational  £amily.) 

Part  315,  section  315.901:  Statutory 
requirements — (This  waiver  applies 
only  to  the  extent  necessary  to  replace 
"grade"  with  "pay  band.") 

Part  316.  section  316.301:  Term 
Appointments  for  more  than  4  years. 

Part  316,  section  316.303:  Converting 
Terms  to  Status. 

Part  316.  section  316.305:  Eligibility 
for  Within-Grade  Increases. 

Part  332,  subpart  D.,  section  332.404: 
Order  of  Selection  from  Certificates. 

Part  335,  section  335.103:  Covering 
the  length  of  details  and  temporary 
promotions. 

Part  337,  subpart  A,  section 
337.101(a):  Rating  Applicants.  Waive 
when  15  or  fewer  qualified  candidates. 

Part  351.402(b):  Competitive  Area. 

Part  351.403:  Competitive  Level— 
(This  waiver  applies  only  to  the  extent 
necessary  to  replace  "grade"  with  "pay 
band.") 

Part  351.  section  351.504:  As  it  relates 
to  years  of  credit. 

Part  351,  section  351.701:  Assignment 
Involving  Displacement — (This  waiver 
applies  to  the  extent  that  employee 
bump  and  retreat  rights  will  be  limited 
to  one  pay  band  except  in  the  case  of  30 
percent  preference  eligible,  and  to 
include  employees  with  an 
unsatisfactory  current  rating  of  record.) 

Part  410,  section  410.308(a-f): 
Training  to  obtain  an  academic  degree. 

Part  410,  section  410.309:  Agreements 
to  Continue  in  Service — (This  waiver 
applies  to  that  portion  that  pertains  to 
the  authority  of  the  head  of  the  agency 
to  determine  continued  service 
requirements,  to  waive  repayment  of 
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such  requirements,  and  to  the  extent 
that  the  service  obligation  is  to  the 
CECOM  RDE  organizations.) 

Part  430,  section  430.203:  Rating  of 
Record — (This  waiver  applies  to  the 
extent  that  the  definition  shall  also 
include  ratings  for  interns  that  are  based 
on  less  than  ^e  whole  appraisal  period 
and  improved  ratings  foUowing  an 
opportvmity  to  demonstrate  acceptable 
performance  as  provided  for  in  the 
waiver  of  351.504.) 

Part  430,  section  430.210:  OPM 
Responsibilities 

Part  432,  section  432.102:  (This 
waiver  applies  to  the  extent  that  the 
term  "grade  level"  is  replaced  Mrith  "pay 
band.") 

Part  432:  Modified  to  the  extent  that 
an  employee  may  be  removed,  reduced 
in  pay  band  level  with  a  reduction  in 
pay,  reduced  in  pay  without  a  reduction 
in  pay  band  level  and  reduced  in  pay 
band  level  without  a  reduction  in  pay 
based  on  unacceptable  performance. 
Also  modified  to  delete  reference  to 
critical  element.  For  employees  who  are 
reduced  in  pay  band  level  without  a 
reduction  in  pay,  Sections  432.105  and 
432.106(a)  do  not  apply. 

Part  432,  sections  432.104  Addressing 
unacceptable  performance.  References 
to  "critical  elements"  are  deleted  as  all 
elements  are  critical  and  adding  that  the 
employee  may  be  "reduced  in  pay  band 
level,  or  pay,  or  removed"  if 
performance  does  not  improve  to  an 
acceptable  level  during  a  reasonable 
opportunity  period. 

Part  432,  section  432.105(a)  (2):  Waive 
"If  an  employee  has  performed 
acceptably  for  1  year"  to  allow  for 
"within  two  years  from  the  beginning  of 
a  PIP." 

Part  511,  subpart  A:  General 
Provisions,  and  subpart  B:  Coverage  of 
the  General  Schedule. 

Part  511,  section  511.601: 
Classification  Appeals  modified  to  the 
extent  that  white  collar  positions 
established  under  the  project  plan, 
although  specifically  excluded  from 
Title  5,  are  covered  by  the  classification 
appeal  process  outlined  in  this  section, 
as  amended  below. 

Part  511,  section  511.603(a):  Right  to 
appeal — substitute  "pay  band"  for 
"grade." 

Part  511,  section  511.607(b):  Non- 
Appealable  Issues — add  to  the  list  of 
issues  that  are  neither  appealable  nor 
reviewable,  the  assignment  of  series 
under  the  project  plan  to  appropriate 
occupational  families. 

Part  530,  subpart  C:  Special  salary 
rates. 

Part  531,  subparts  B,  D.  and  E: 
Determining  rate  of  basic  pay,  within- 


grade  increases,  and  quality  step 
increases. 

Part  531,  subpart  F:  Locality  pay — 
(This  waiver  applies  only  to  the  extent 
necessary  to  allow  (1)  demonstration 
project  employees,  except  employees  in 
Pay  Band  V  of  the  E&S  occupational 
family,  to  be  treated  as  General 
Schedule  employees;  (2)  basic  rates  of 
pay  imder  the  demonstration  project  to 
be  treated  as  scheduled  annual  rates  of 
pay;  and  (3)  employees  in  Pay  Band  V 
of  the  E&S  occupational  family  to  be 
treated  as  ST  employees  for  the 
j)urposes  of  these  provisions.) 

Part  536:  Grade  and  pay  retention: — 
(This  waiver  applies  only  to  the  extent 
necessary  to  (1)  replace  "grade"  with 
"pay  band";  (2)  provide  that  pay 
retention  provisions  do  not  apply  to 
conversions  from  General  Schedule 
special  rates  to  demonstration  project 
pay,  as  long  as  total  pay  is  not  reduced, 
and  to  reductions  in  pay  due  solely  to 
the  removal  of  a  supervisory  pay 
adjustment  upon  volimtarily  leaving  a 
supervisory  position;  (3)  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees; 

(4)  provide  that  pay  retention  provisions 
do  not  apply  to  movements  to  a  lower 
pay  band  as  a  result  of  not  receiving  the 
general  increase  due  to  an  annual 
performance  rating  of  "Unacceptable"; 

(5)  provide  that  an  employee  on  pay 
retention  whose  rating  of  record  is 
"Unacceptable"  is  not  entitled  to  50 
percent  of  the  amount  of  the  increase  in 
the  maximum  rate  of  basic  i>ay  payable 
for  the  pay  band  of  the  employee's 
position;  (6)  ensure  that  for  employees 
of  Pay  Band  V  in  the  E&S  occupational 
family,  pay  retention  provisions  are 
modified  so  that  no  rate  established 
imder  these  provisions  may  exceed  the 
rate  of  basic  pay  for  GS-15,  step  10  (i.e., 
there  is  no  entitlement  to  retained  rate); 
and  (7)  provide  that  pay  retention  does 
not  apply  to  reduction  in  basic  pay  due 
solely  to  the  reallocation  of 
demonstration  project  pay  rates  in  the 
implementation  of  a  staffing 
supplement.  This  waiver  applies  to  ST 
employees  only  if  they  move  to  a  GS- 
equivalent  position  within  the 
demonstration  project  under  conditions 
that  trigger  entitlement  to  pay  retention. 

Part  550,  sections  550.105  and 
550.106:  Bi-weekly  and  annual 
maximum  earnings  limitations — ^This 
waiver  applies  only  to  the  extent 
necessary  to  provide  that  the  GS-15 
TTiinriTniiin  special  rate  (if  any)  for  the 
special  rate  category  to  whidi  a  project 
employee  belongs  is  deemed  to  be  the 
"applicable  special  rate"  in  applying  the 
pay  cap  provisions  in  5  U.S.C.  5547. 

Section  550.703:  Severance  Pay — 
(This  waiver  applies  only  to  the  extent 


necessary  to  modify  the  definition  of 
"reasonable  offer"  by  replacing  "two 
grade  or  pay  levels"  with  "one  band 
level"  and  "grade  or  pay  level"  with 
"band  level.") 

Section  550.902:  Hazardous  Duty 
Differential — (This  waiver  applies  only 
to  the  extent  necessary  to  allow 
demonstration  project  employees  to  be 
treated  as  General  Schedule  employees. 
This  waiver  does  not  apply  to 
employees  in  Pay  Band  V  of  the  E&S 
occupational  family.) 

Part  575,  subparts  A,  B,  C,  and  D: 
Recruitment  Bonuses,  Relocation 
Bonuses,  Retention  Allowances  and 
Supervisory  Differentials.  (This  waiver 
applies  to  the  extent  necessary  to  allow 
(1)  employees  and  positions  under  the 
demonstration  project  covered  by  pay 
banding  to  be  treated  as  employees  and 
positions  under  the  General  Sdiedtile 
and  (2)  employees  in  Pay  Band  V  of  the 
E&S  occupational  femily  to  be  treated  as 
ST  employees  for  the  purposes  of  these 
provisions.) 

Part  591,  subpart  B:  Cost-of-Living 
Allowances  and  Post  Differential — ^Non- 
foreign  Areas  (This  waiver  applies  only 
to  the  extent  necessary  to  allow  (1) 
demonstration  project  employees  to  be 
treated  as  employees  under  the  General 
Schedule  and  (2)  employees  in  Band  V 
of  the  E&S  occupational  family  to  be 
treated  as  ST  employees  for  the 
purposes  of  these  provisions. 

Section  752.401  (a)(3):  Adverse 
Actions.  (This  waiver  applies  only  to 
the  extent  necessary  to  replace  "grade" 
with  "pay  band,"  and  to  provide  that  i 
reduction  in  pay  band  level  is  not  an 
adverse  action  if  it  results  from  the 
employee's  rate  of  basic  pay  being 
exceeded  by  the  minimum  rate  of  basic 
pay  for  his/her  pay  band.) 

Section  752.401(a)(4):  Adverse 
Actions.  (This  waiver  applies  only  to 
the  extent  necessar)'  to  provide  that 
adverse  action  provisions  do  not  apply 
to  (1)  conversions  from  General 
Schedule  special  rates  to  demonstration 
project  pay,  as  long  as  total  pay  is  not 
reduced  and  (2)  reductions  in  pay  due 
to  the  removal  of  a  supervisory  or  team 
leader  pay  adjustment  upon  voluntary 
movement  to  a  non-supervisory  or  non- 
team  leader  position). 

Appendix  A:  RDE  Employees  by  Duty 
Locatiim 


Duty  Location 


Fort  Huachuca,  AZ 

Melboume,  FL  

Miami,  FL 

Valparaiso,  FL  

Fort  Banning,  GA .. 
Fort  Wayne,  IN  


CECOM 

employees 


24 
2 
1 
1 
1 
1 
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Duty  Location 


Fort  Meade,  MD  

Fort  Monmoutti,  NJ 

Fori  Monmoutti  

Lakehurst,  ^4J  

Zimmerman,  OH  ...., 

Fort  Sill,  OK 

Arlington,  VA , 

Fairfax,  VA 

Fort  AP  Hill,  VA  

Fort  Belvoir,  VA 

McLean,  VA 

Fort  Monroe,  VA 


Total  All  Employees  2052 


CECOM 
employees 


81 

1315 

1315 

14 

1 

29 

1 

6 

1 

571 

2 

1 


2052 


Totals  exclude  SES,  ST,  DCIPS  and 
FWS  Employees. 

Appendix  B:  Occupational  Series  by 
Occupational  Family 

I.  Engineering  k  Science         I 

01  SO  Psychologist  Series 

0801  General  Engineering  Series 
0810  Civil  Engineering  Series 
0830  Mechanical  Engineering  Series 
0850  Electrical  Engineering  Series 

0854  Computer  Engineering  Series 

0855  Electronics  Engineering  Series 
0893  Chemical  Engineering  Series 
0892  Ceramic  Engineering  Series 
0896  Industrial  Engineering  Series 

0899  Engineering  and  Architecture  Student 

Trainee  Series 
1301  General  Physical  Science  Series 
1306  Health  Physics  Series 
1310  Physics  Series 
1320  Chemistry  Series 
1515  Operations  Research  Series 
1520  Mathematics  Series 
1550  Computer  Science  Series 
1599  Mathematics  and  Statistics  Student 

Trainee  Series  i 

n.  Business/Technical 

0018    Safety  and  Occupational  Health 

Management  Series 
0028    Environmental  Protection  Specialist 

Series 
0301    Miscellaneous  Administration  and 

Program  Series 
0334    Computer  Specialist  Series 

0340  Program  Management  Series 

0341  Administrative  Officer  Series 

0342  Support  Services  Administration 
Series 

0343  Management  and  Program  Analysis 
Series 

0346  Logistics  Management  Series 

0391  Telecommunications  Series 

0501  Financial  Administration  and  Program 

Series 

0510  Accounting  Series 

0560  Budget  Analysis  Series' 

0802  Engineering  Technician  Series 
0818  Engineering  Drafting  Series 

0856  Electronics  Technician  Series 
1001    General  Arts  and  Information  Series 

1082  Writing  and  Editing  Series 

1083  Technical  Writing  and  Editing  Series 

1084  Visual  Information  Series 

1101  General  Business  and  Industry  Series 

1102  Contracting  Series 

1150    Industrial  Specialist  Series 


1152  Production  Control  Series 

1311  Physical  Science  Technician  Series 

1410  Librarian  Series 

1412  Technical  Information  Services  Series 

1499  Library  and  Archives  Student  Trainee 

Series 

1521  Mathematics  Technician  Series 

1601  General  Facilities  and  Equipment 

Series 

1640  Facility  Management  Series 

1670  Equipment  Specialist  Series 

1910  Quality  Assurance  Series 

2001  General  Supply  Series 

2003  Supply  Program  Management  Series 

2010  Inventory  Management  Series 

2101  Transportation  Specialist  Series 
2130  Traffic  Management  Series 
2181  Aircraft  Operation  Series 

2210  Information  Technology  Management 
Series 

m.  General  Support 

0085  Security  Guard  Series 

0086  Security  Clerical  and  Assistance 
Series  (Non-CIPMS) 

0302  Messenger  Series 

0303  Miscellaneous  Clerk  and  Assistant 
Series 

0305    Mail  and  File  Series 

0312    Clerk-Stenographer  and  Reporter 

Series 
0318    Secretary  Series 
0326    Office  Automation  Clerical  and 

Assistance  Series 
0332    Computer  Operation  Series 
0335    Computer  Clerk  and  Assistant  Series 
0344    Management  Clerical  and  Assistance 

Series 
0394    Communications  Clerical  Series 
0399    Administration  and  Office  Support 

Student  Trainee  Series 
0525    Accounting  Technician  Series 
0561    Budget  Clerical  and  Assistance  Series 
1087    Editorial  Assistance  Series 

1411  Library  Technician  Series 

2005    Supply  Clerical  and  Technician  Series 

2102  Transportation  Clerk  and  Assistant 
Series 

Appendix  C:  Perfonnance  Elements 

Each  performance  element  is  assigned  a 
minimum  weight.  The  total  weight  of  all 
elements  in  a  performance  plan  is  100.  The 
supervisor  assigns  percentage  of  the  100  in 
accordance  with  individual  duties/ 
responsibilities  objectives  and  the 
organization's  mission  and  goals.  All 
employees  will  be  rated  against  the  first  four 
performance  elements  listed  below.  Those 
employees  whose  duties  require  team  leader 
responsibilities  will  be  rated  on  element  5. 
All  managers/supervisors  will  be  rated  on 
element  6. 

1.  Technical  Competence 

Exhibits  and  maintains  knowledge,  skills, 
abilities  and  initiative  to  produce  quality 
work  as  defined  in  individual  perfonnance 
objectives.  Assignments  are  completed  in  a 
timely  manner  with  an  appropriate  level  of 
supervision.  The  quality  and  quantity  of 
work  meets  expectations.  Makes  prompt, 
technically  sound  decisions  and 
recommendations  that  get  the  desired  results. 
Where  appropriate,  seeks  and  accepts 
developmental  and/or  special  assignments. — 
Minimum  Weight:  15%. 


2.  Interpersonal  Sidlls 

Provides  or  exchanges  oral/written  ideas 
and  information  in  a  manner  that  is  timely, 
accurate  and  easily  understood.  Listens 
effectively  so  that  resultant  actions  show 
complete  comprehension.  Coordinates 
actions  appropriately  so  that  others  are 
included  in,  and  informed  of,  decisions  and 
actions.  Is  an  effective  team  player.  Accepts 
personal  responsibility  for  assigned  tasks.  Is 
considerate  of  differing  viewpoints, 
exhibiting  willingness  to  compromise  on 
areas  of  difference.  Exercises  tact  and 
diplomacy  and  maintains  effective 
relationships  both  within  and  external  to  t&e 
organization.  Readily  gives  assistance  and 
shows  appropriate  respect  and  courtesy. — 
Minimum  Weight:  10%. 

3.  Management  of  Time  and  Resources 

Meets  schedules  and  deadlines.  Arranges 
work  schedules  to  effectively  balance 
difficult  and  time-consuming  high  priority 
tasks  with  other  lower  priority  and  less  time 
consuming  tasks.  Generates  and  accepts  new 
ideas  and  methods  for  increasing  work 
efficiency.  Effectively  utilizes  and,  where 
appropriate,  properly  controls  available 
resources. — Minimum  Weight:  15%. 

4.  Customer  Satisfaction 

Demonstrates  care  for  customers  through 
responsive,  courteous,  and  reliable  actions. 
Promotes  relationships  of  trust  and  respect. 
Maintains  solid  working  relationship  with 
existing  customers  and  where  appropriate 
seeks  out  and  develops  new  customers. 
Responds  to  taskings  and  develops  practical 
solutions  to  satisfy  those  needs.  Keeps 
customer  informed.  Within  the  scope  of  job 
responsibility  seeks  out  and  develops  new 
programs  and/or  reimbursable  customer 
work. — Minimum  Weight:  10%. 

5.  Team/Proiect  Leadership 

Ensures  that  the  organization/project 
strategic  plan,  mission,  vision,  and  values  are 
communicated  into  the  team  work  plans, 
products,  and  services.  Provides  advice  on 
work  methods  practices  and  procedures. 
Assists  members  in  identifying  viable 
solutions  to  work  issues.  As  appropriate, 
distributes  and  balances  workload,  checks  on 
work  in  progress,  makes  adjustments  as 
needed.  Reports  to  the  supervisor  on  team 
and  individual  work  accomplishments, 
problems  and  training  needs.  Resolves 
simple,  informal  complaints,  informs 
supervisor  of  performance  management 
issues/problems.  (Mandatory  for  team  leaders 
optional  for  others,  e.g.  project  leaders.) — 
Minimum  Weight:  15%. 

6.  Supervision  and  EEO 

Plans,  develops,  communicates  and  directs 
the  implementation  of  strategic  and 
operational  goals  and  objectives  of  the 
organization.  Allocates,  and  monitors 
resources  and  equitably  distributes  work  to 
subordinates.  Initiates  personnel  actions  to 
recruit,  select,  promote  and/or  reassign 
employees  in  a  timely  manner.  Develops 
subordinates,  through  counseling  and 
positive  motivatioiul  techniques  on  job 
expectations,  identification  of  training  needs, 
and  attainment  of  career  goals.  Recognizes 
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and  rewards  quality  performance.  Takes 
corrective  action  to  resolve  inadequate 
performance  or  behavioral  issues.  Applies 
EEO  and  Merit  Principles.  Creates  a  positive. 


safe  and  challenging  work  environment. 
Ensure  appropriate  internal  controls  to 
prevent  fraud,  waste  or  abuse  and  to 
safeguard  assigned  property  and  resources. 


(Mandatory  for  managers/supervisors) — 
Minimum  Weight:  25%. 

Appendix  D:  Intervention  Model 


Inten/entlon 

Expected  effects 

Measures 

Data  sources 

1.  Compensation: 

a.  Paytanding 

—increased   organizational   flexi- 
bility. 
—Reduced    administrative   work- 

—Perceived flexibility  

—Attitude  survey. 

—Actual/perceived  time  savings  .. 

— Personnel  offtoe  data,  PME 

re- 

load,  paperwork  reductk>n. 

suits,  attitude  survey. 

—Advanced  in-hire  rates 

— Starting  salaries  of  banded  v. 
nor>-t)anded  employees. 

—Workforce  data 

— Stower  pay  progression  at  entry 

— Progression  of  new  hires  over 

—Workforce  data. 

levels. 

tin>e  by  band,  career  path. 

— Increased  oav  ootential 

—Mean  salaries  by  t>and,  career 

—Workforce  data. 

path,  demographics. 

— ^Total  payroll  costs 

— Personnel  offtoe  data. 

—Increased  satisfactwn  witt)  ad- 

—Emptoyee   perceptiorts  of  ad- 

—Attitude  survey. 

vancement. 

vancement. 

• 

— Increased  pay  satisfactkm  

—Pay  satisfactkxi,  internal/exter- 
nal equity. 

—Attitude  survey. 

— Improved  recruitment 

—Offer/acceptances  rations 

— Percent  declinations 

—Personnel  offtoe  data. 

b.  Conversion  buy-in 

— Emptoyee  acceptarwe 

— Emptoyee  perceptions  of  equity, 

— Attitude  survey. 

fairness. 

—Cost  as  a  percent  of  payroll  

—Workforce  date: 

c.      Pay     differentials/adiust- 

—Increased  incentive  to  accept 

— Perceived  motivational  power  ... 

—Attitude  survey. 

ments. 

supervisoryAeam  leader  posi- 
tk)ns. 

2.  Performance  Management: 

a.  Cash  awards/bonuses 

— Reward/motivate  perfonnance  .. 

— Perceived  motivattonal  power  ... 

—Attitude  sun«y. 

— To  support  fair  and  appropriate 

— AnfKMjnt  and  number  of  awards 

—Workforce  date. 

distribution  of  awards. 

by  career  path,  demographics. 
—Perceived  fairness  of  awards  ... 
— Satisfaction      with,      mortetary 

awards. 

—Attitude  survey. 
—Attitude  survey. 

b.    Performance    based    pay 

— Increased  pay-performance  link 

—Perceived  pay-perfonnance  Hnk 

—Attitude  survey. 

progression. 

—Perceived  fairness  of  ratings  .... 

—Attitude  survey. 

—Improved  performance  feed- 
back. 

—Satisfaction  with  ratings  

—Attitude  survey. 

. 

—Employee  trust  in  supervisors  .. 

—Attitude  survey. 

—Adequacy  of  performance  feed- 
back. 
— TurTX>ver  by  performance  rating 

—Attitude  survey. 

—Decreased  turnover  of  high  per- 

—Workforce date. 

formers/increased    turnover   of 

category. 

low  penormers. 

— Differerrtial  pay  progression  of 

—Pay   progresston   by   perform- 

-Workforce date. 

higMow  performers. 

ance  score,  career  path. 

— AKgnment  of  organizational  and 

— Linkage  of  perforrrwnce  expec- 

— r>erfonnar)ce  expectattons.  stra- 

individual performance  expecta- 

tatnns to  strategic  plans/goals. 

tegic  plans. 

tions  and  results. 

— Increased  employee  involve- 
ment in  peifoiTnanoe  plarwiing 

— Atlilude  survey/locus  group. 

and  assessment 

Puifuiiiuiiice  management  

— f>ersonnel  regulatnns. 

c.  New  appraisal  process 

—f^educed  administrative  burden 

—Employee  and  supervisor  per- 
ceptions of  revised  procedures. 

— AttitiirtR  sun«y. 

—Improved  commurwcalion 

—Perceived  fairness  of  process  .. 

—Focus  groups. 

d.  Performance  development 

— Better  communications  of  per- 

—Feedback and  coaching  proce- 

—Focus groups. 

formance  expectations. 

dures  used. 
—Time,  hxKls  spent  on  training 
by  demographics. 

—Personnel  ofRce  date. 
—Training  records. 

—Improved  saKsfactton  and  qual- 

—Perceived workforce  <iuality 

—Attitude  survey. 

ity  of  workforce. 

3.  CtassHlcation: 

—Personnel  office  data. 

a.  Improved  dajuuRcaUon  ays> 

neauctwn  m  amoum  oi  ome 

— ime    spom    on    aassnicaDon 

tsm  wMd  generic  standards 

and  paperwof1(  spent  or  dass^ 

procedures. 

KOKXt 

ber  of  personnel  actions  (dassi- 
NOKVvpraRioaon). 

—f*ersonnel  office  date. 

—Ease  of  use 

— Managets  peivepsons  oi  mw 
savings,  ease  of  use. 

—Attitude  survey. 
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Intervention 


Expected  effects 


Measures 


Data  sources 


t>.  Classification  autfiority  dele- 
gated to  managers. 


c.  Dual  career  ladder 


4.  Modified  RIF: 


5.  Hiring  and  Autfiority: 
a.  Delegated  Examining 


b.  Term  Appointment  Authority 


c.  Flexible  Probationary  Period 


6.  Expanded  Development  Oppor- 
tur>ities: 
a.  Sabbaticals  


b.  Critical  Skills  Training 


7.  Combination  of  All  Interventions: 
All  


— Increased  supervisory  autfiority/ 

accountability. 
— Decreased     conflict     between 

management     and     personnel 

staff. 


— No  negative  impact  on  internal 

pay  equity. 
— Increased   flexibility   to   assign 

employees. 

— Improved  internal  nK)bility 

— Increased  pay  equity 

— Flatter  organizational  structure 

— Improved  quality  of  supervisory 
staff. 

^Minimize  loss  of  higfi  per- 
forming employees  with  needed 
skills. 

— Contain  costs  and  disruption  .... 


— Perceived  autfiority 


— Improved  ease  and  timeliness 

of  hiring  process. 
— Improved    recruitment    of    em- 

ptoyees  in  shortage  categories. 


— Reduced  administrative  work- 
k>ad/paperwork  reductkm. 

— Increased  capability  to  expand 
and  contract  woridorce. 

— Expanded  empk>yee  assess- 
ment. 


— Expanded  range  of  professional 
growth  and  development. 

— Applicatkxi  of  enhanced  knowl- 
edge and  skills  to  work  product. 

— Improved  organizatkxial  bal- 
ance. 


— Improved  organizational  effec- 
tiveness. 

— Improved  management  of  tfie 
workforce. 

— Improved  planning  


— Improved  cross  functional  co- 
ordination. 
— Increased  product  success 


— Number  of  classifnation  dis- 
putes/appeals pre/post. 

— Management  satisfaction  with 
service  provided  by  personnel 
office. 

— Internal  pay  equity  

— Assignment  flexibility 


— Perceived  internal  mobility 

— Perceived  pay  equity  

— Supervisory/non-supervisory  ra- 
tios. 

— Emptoyee  perceptions  of  quality 
of  supervisory. 

— Separated  employees  by  demo- 
graphk»,  performance  scores. 

— Satisfactkxi  with  RIF  process  ... 

— Cost  comparison  of  traditk>nal 
vs.  modified  RIF. 

— Time  to  conduct  RIF  

— Numtier  of  appeals/reinstate- 
ments. 

— Perceived  flexibility  in  authority 

to  hire. 

— Offer/accept  ratios 

—Percent  declinations 

— ^Timeliness  of  job  offers 

— GPAs  of  new  hires,  educational 

lev^s. 
— Actual/perceived  skills 

— Number/percentage  of  conver- 
sions from  modified  term  to  per- 
manent appointments. 

—Average  conversion  period  to 
permanent  status. 

— Number/percentage  of  emptoy- 
ees  completing  prot>atk>nary 
period. 

— Number  of  separations  during 
probationary  period. 


— Number  and  type  of  opportuni- 
ties taken. 

— Employee  and  supervisor  per- 
ceptions. 

— Number  and  type  of  training  

— Placement  of  employees,  skills 

imbalances  corrected. 
— Employee  and  supervisor  per- 

cepitions. 
—Application       of       knowledge 

gained  from  training. 

— Combination  of  personnel 
measures. 

— Emptoyee/management  job  sat- 
isfactkxi  (intrinsk^extrinsK). 

— Planning  procedures  

— Perceived  effectiveness  of  plan- 
ning procedures. 

—Actual/perceived  coordinatkm  ... 

—Customer  satisfactkxi  


— ^Attitude  survey. 
— Personnel  records. 

—Attitude  survey. 

— ^Attitude  survey. 

— Focus  groups,  surveys. 

— ^Attitude  sun«y. 

Woridorce  data. 

— Attitude  survey. 

— Woridorce  data. 

— ^Attitude  survey/focus  group. 

— Attitude  sun/ey/focus  group. 
—Personnel  offk»/budget  data. 

— Personnel  office  data. 
— Personnel  office  data. 

— Attitude  survey. 

—Personnel  office  data. 
— Personnel  offtee  data. 
— Personnel  office  data. 
— Personnel  office  data. 

— Attitude  survey. 

—Woridorce  data. 

— Personnel  offrce  data. 

—Woridorce  data. 

— Personnel  office  data. 

—Woridorce  data. 

— Personnel  offk»  data. 

—Woridorce  data. 
—Personnel  offroe  data. 

—Woridorce  data. 

—Attitude  survey. 

— Personnel  office  data. 

— Personnel  office  data. 

—Attitude  survey. 

— Attitude  survey/focus  groups. 

—All  data  sources. 

— Attitude  survey. 

— Strategk:  planning  documents. 
— Organizatkmal  charts. 

— Attitude  survey. 

—Customer  satisfactkxi  surveys. 
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lnten/entk>n 

Expected  effects 

Measures 

Data  sources 

8.  Context: 

Regionalizatton  

—Cost  of  innovatton 

—Reduced  servk»ng  rations/costs 

—No  negative  impact  on  servne 
quality. 

—Project       training/devekspment 
costs   (staff   salaries,    contract 
costs,  training  hours  per  em- 
ptoyee). 

— HR  servkJing  rattos 

—Average    cost    per    emptoyee 

served. 
— Servtoe  quality,  timeliness  

—Demo  project  records. 
—Contract  documents. 

— Personnel  offK«  data,  wort<- 
force  data 

— Personnel  offtoe  data,  work- 
force data. 

—Attitude  survey/focus  groups. 

(FR  Doc.  01-27065  Filed  10-29-01;  8:45  am] 
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By  the  President  of  the  United  States  of  America 
A  Proclamation 

Our  Nation  was  built  on  a  foundation  of  sound  moral  principles.  The  heroes 
of  American  history  responded  to  threats  to  their  freedom  by  choosing 
to  fight  for  these  timeless  principles,  assuming  duties  that  superseded  their 
self-interest.  The  character  of  America's  founders  was  exemplified  in  their 
willingness  to  risk  death  in  resisting  tyranny  and  securing  liberty  and  inde- 
pendence. From  the  frozen  soil  of  Valley  Forge  to  the  beaches  of  Normandy 
and  the  deserts  of  the  Persian  Gulf  region,  American  soldiers  have  answered 
the  call  of  patriotic  duty  at  great  personal  cost. 

Our  Nation's  character  continues  to  define  how  we  respond  to  those  who 
threaten  America's  core  principles  of  liberty,  justice,  and  equality.  We  saw 
that  character  when,  in  the  foce  of  the  terrible  terrorist  attacks  of  September 
11,  American  firefighters,  police  officers,  and  airline  passengers  sacrificed 
their  lives  to  save  others.  We  saw  it  when  people  across  our  land  donated 
blood  for  the  victims.  And  we  see  it  as  the  children  of  America  donate 
dollars  to  help  suffering  A^an  children.  These  acts  reveal  that  enduring 
patriotism  and  faith  are  part  of  the  fabric  of  America. 

How  our  military  is  responding  to  these  despicable  attacks  is  also  indicative 
of  our  national  character.  We  are  waging  a  war  against  terrorists  who  have 
hijacked  their  ovsm  peaceful  religion  in  an  attempt  to  justify  their  evil  deeds. 
As  we  strike  military  targets,  however,  we  also  are  dropping  food,  medicine, 
and  supplies  to  relieve  the  suffering  among  the  victims  of  the  Taliban 
regime. 

The  manner  in  which  we  face  these  and  other  challenges  in  this  war  will 
continue  to  influence  oiu-  coimtry  for  generations  to  come.  In  fulfilling 
our  mission  with  both  compassion  and  courage,  we  show  our  children 
what  putting  American  values  into  action  means.  Similarly,  parents  should 
teach  their  children  by  word  and  deed  to  imderstand  and  live  out  the 
moral  values  that  we  hold,  such  as  honesty,  accepting  responsibility  for 
oiu*  actions,  and  loving  our  neighbors  as  ourselves. 

Places  of  worship,  faith-based  organizations,  and  other  community  groups 
also  play  an  important  role  in  helping  to  shape  young  hearts  and  minds. 
Government  should  cultivate  a  climate  that  supports  families  and  organiza- 
tions that  seek  to  instill  sound  moral  principles  in  their  children.  My  Admin- 
istration's Faith-Based  and  Commimity  Initiative  proposes  a  program  that 
will  ensure  that  faith-based  and  community  caregivers  are  welcomed  as 
partners  in  these  efforts.  In  addition,  my  budget  triples  the  funds  available 
for  character  education  in  public  schools.  I  have  ^so  proposed  to  extend 
Federal  after-school  funding  to  programs  run  by  faith-based  and  community- 
based  organizations. 

During  this  week,  we  should  reflect  on  the  national  character  we  inherited 
from  our  forefathers  and  on  the  obligation  we  now  have  to  stand  for  morality 
and  virtue  in  the  face  of  evil  and  terror.  Since  September  11,  our  Nation 
has  shown  that  we  are  prepared  to  respond  to  the  evildoers  who  have 
attacked    the    principles    for    which    we    stand.    Our    national    character 
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shall  guide  us  as  we  wage  this  war,  and  in  that  we  know  that  evil  will 
not  triumph. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  21  through 
October  27,  2001,  as  National  Character  Counts  Week.  I  call  upon  the  people 
of  the  United  States  to  commemorate  this  week  with  appropriate  ceremonies, 
activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  October,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  himdred  and  twenty- 
sixth. 
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Proclamation  7489  of  October  24,  2001 

National  Red  Ribbon  Week  for  a  Drug-Free  America,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Drug  and  alcohol  abuse  in  America  annually  create  staggering  societal  costs 
and  prevent  millions  of  people  from  reaching  their  full  potential  at  school, 
on  the  job,  and  in  their  communities.  The  Department  of  Health  and  Hiunan 
Services  estimates  that  approximately  14  million  Americans  use  illegal  drugs 
and  17  million  Americans  are  alcoholics  or  abusers  of  alcohol.  To  improve 
the  well-being  of  our  Nation  and  to  protect  our  people,  we  must  continue 
to  make  the  prevention  and  treatment  of  drug  and  alcohol  abuse  a  national 
priority. 

The  rate  of  abuse  of  drugs  and  alcohol  by  our  Nation's  youth  is  cause 
for  alarm.  Currently,  3  million  young  people  between  the  ages  of  14  and 
17  have  an  alcohol  problem,  and  more  than  half  of  America's  school-age 
children  have  tried  illegal  drugs  by  the  time  they  have  finished  high  school. 
Research  indicates  that  youth  who  avoid  the  early  use  of  alcohol,  tobacco, 
and  marijuana  are  less  likely  to  engage  in  other  harmful  behaviors  such 
as  crime,  delinquency,  and  other  illegal  drug  use.  That  is  why  we  must 
clearly  communicate  to  America's  youth  that  drug  and  alcohol  abuse  is 
dangerous  and  harmful  to  both  their  health  and  their  hiture. 

Through  the  efforts  of  families,  law  enforcement  officers,  healthcare  profes- 
sionals, teachers,  and  dedicated  community  activists,  we  have  made  progress 
in  the  ongoing  war  against  substance  abuse.  To  continue  this  progress, 
my  Administration  is  implementing  a  comprehensive,  results-oriented  strat- 
egy for  reducing  illegal  drug  use  in  America.  We  will  work  cooperatively 
with  other  nations  to  help  eradicate  illegal  drugs  at  their  source.  We  will 
increase  border  security  to  stop  the  flow  of  these  drugs  into  America.  And 
we  will  provide  Federal  support  to  local  law  enforcement  agencies  in  com- 
bating diiig  trafficking  networks. 

The  most  effective  way,  however,  to  reduce  the  cycle  of  youth  drug  addiction 
and  the  crime  it  causes  is  to  reduce  demand.  This  effort  begins  at  home; 
and  it  depends  upon  the  active  participation  of  families,  schools,  and  commu- 
nity organizations  in  education  and  outreach  programs  that  clearly  commu- 
nicate to  children  the  dangers  inherent  in  drug  and  alcohol  abuse. 

On  the  occasion  of  "National  Red  Ribbon  Week  for  a  Drug-Free  America," 
Laura  and  I  are  pleased  to  serve  as  Honorary  Chair(>ersons  of  the  2001 
National  Red  Ribbon  Campaign.  We  join  all  Americans  in  saying  that  we 
will  no  longer  tolerate  the  destructive  impact  that  drug  and  alcohol  abuse 
have  had  on  our  homes,  schools,  workplaces,  and  hi^ways.  With  strong 
resolve  and  creative  leadership,  we  can  protect  our  communities  froui  the 
preventable  dangers  of  substance  abuse  and  restore  dignity  and  character 
to  millions  of  men.  women,  and  children  who  are  addicted  to  drugs  and 
alcohol. 

NOW,  THEREFORE,  I.  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  period  beginning 
October  23  through  October  31,  2001,  as  National  Red  Ribbon  Week  for 
a  Drug-Free  America.  I  encourage  citizens  to  support  activities  that  raise 
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awareness  and  encourage  prevention  of  substance  abuse.  I  also  call  upon 
every  American  to  wear  a  red  ribbon  throughout  the  week  in  recognition 
of  their  commitment  to  a  healthy,  drug-free  lifestyle  and  oiir  commitment 
to  a  drug-free  America. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  October,  in  the  year  of  ova  Lord  two  thousand  one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 
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Proclamation  7490  of  October  24,  2001 
United  Nations  Day,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  June  26,  1945,  representatives  from  50  countries  signed  the  charter 
creating  the  United  Nations  (U.N.),  which  inaugurated  a  new  era  of  unprece- 
dented international  cooperation.  The  world  had  then  just  emerged  victorious 
against  the  threat  of  global  tyranny,  and  these  representatives  resolved  to 
preserve  peace  through  international  cooperation  and  collective  security. 
Officially  coming  into  existence  on  October  24,  1945,  the  U.N.  became 
the  cental  organization  charged  with  carrying  out  this  mission.  Since  then, 
it  has  worked  to  maintain  world  peace  and  security,  to  develop  friendly 
relations  among  nations,  to  cooperate  in  solving  international  problems, 
and  to  promote  respect  for  hmnan  rights. 

Today,  189  coimtries  belong  to  the  United  Nations.  The  organization's  mis- 
sion remains  as  urgent  as  ever,  particularly  as  our  world  confronts  new 
challenges  in  the  21st  century.  The  recent  terrorist  attacks  on  the  United 
States  not  only  threatened  Americans,  they  also  threatened  civilized  people 
everywhere  who  believe  in  freedom  and  peace.  These  tragic  events  remind 
us  sill  of  the  vitally  important  unified  efforts  necessary  to  building  inter- 
national security  and  to  guaranteeing  a  more  peaceful  world  for  us  and 
for  our  children. 

Americans  are  a  generous  and  compassionate  people,  willing  to  do  all  we 
can  to  help  aUeviate  poverty  and  suffering  around  the  world.  These  efforts 
include  close  cooperative  ventures  with  the  United  Nations  organizations 
through  its  many  humanitarian  programs.  As  our  country  observes  United 
Nations  Day,  2001,  we  pause  to  reflect  on  the  noble  history  of  the  U.N. 
and  to  praise  its  many  contributions  toward  providing  a  better  quality  of 
life  for  people  aroimd  the  globe.  We  also  celebrate  the  U.N.'s  commitment 
to  promoting  hmnan  rights,  protecting  the  environment,  fighting  disease, 
fostering  development,  and  reducing  poverty.  By  reaffirming  our  desire  to 
advance  these  goals,  America  looks  forward  to  continued  progress  in  address- 
ing the  challenges  that  face  hmnanity  and  to  achieving  a  brighter  future 
for  the  world. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  24,  2001,  as 
United  Nations  Day.  I  call  upon  the  people  of  the  United  States  to  observe 
this  day  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  October,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the 
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52317,  52322,  52327,  52333, 
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52511,  52517,  52522,  52527, 
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61 50110 
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54715 

63 50110.  50116.  50504, 

52361,52537 

70 49837,  49839,  50321. 
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51581,  52538,  52874,  54444 

81 53094.  53106,  53665 

122 53044 

123 53044 

124 53044 

130 53044 

180 50329.  50629.  51585, 

51587,  53342.  53716.  53720 

257 53535 

258 53535 

261 50332 

271 49841.  50833 

272 53724 

403 50334 
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3 54178 

51 50135.54178 

52 50252.  50375,  51359, 

51619,  52367,  52560,  54733 

60 49894,54178 

62 49895,  52077,  52561, 

54734 

63 50135,  50768,  54178 

70 49895,  50136,  50375, 

50378,  50379,  51359.  51360, 
51620,  51895,  52368.  52561. 
52562,  52881,  52882,  53140. 
53148,  53151,  53155,  53159. 
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89 51098 
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93..... :50954 

94 51098 

123 54178 

124 52192 

136 51518 

141 50961 

142 50961.54178 
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162 ...54178 

228 51628 

233 54178 

257 53566.  54178 

258 53566.  54178 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896.54178 

272 53755 

281 50963,  54178 

300 50380 

403.... 54178 


501 54178 

721 54742 

745 54178 

763 54178 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39 51095 

42  CFR 

51d.. 51873 

Propossd  Ruiss: 

81 50967 

82 50978 

403 54179 

408 54186 

416 54179 

418 54179 

460 54179 

482 54179 

483 54179 

43  CFR 

2560 52544 

3800 54834 
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3800 54863 

44  CFR 

64 51320,54718 

65 53112,53114,53115 

67 53117 

Propoood  Rulos: 

67 53182,53190 

45  CFR 

Ch.  V 49844.  54061 

46  CFR 

32 49877 

126 53542 

47  CFR 

0 50833 

1 50834.  54447 

2 50834.  53960 

22 50641 

24 50841 
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64 50841,  53545,  54165 

73 50576.  50843,  51322, 

52547,  52711.  52712,  53730, 
53731 
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2 51905,  53191,  53973 
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64 50139,50140 

73 50602,  50991,  51360, 

51361,  51905,  52565,  52566, 

52567.  52733.  52734,  52735, 

53192,  53755,  54190,  54191 

76 51905 

48  CFR 

Ch.  1 53478,53500 

1 53479 

2 53483.  53485.  53487 

12 53483.  53487 

13 53487 

19 53492.  53500 


22 53479.53487 

32 53485 
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223 49864 
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232 49664 

236 49860 

237 49860 

242 49860 

243 49865 

245 49860 

248 49865 

252 49860,  49862,  49664, 

49865,  50504,  51515 

253 49862.51515 

442 49866 

1804 53545 

1807 53545 

1808 53545 

1815 53545 

1816 53545 

1817 53545 

1819 53545 

1822 53545 

1832 53545 

1835 53545 

1836 53545 
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1842 53545 

1843 53545 

1844 53545 

1852 53545 
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1 53314 

36 53314 
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53 53314 

552 53193 

49  CFR 

27 51556 

325 49867 

355 49867 

356 49867 

360 49667 

365 49867 

366 49867 

367 49867 

370 49867 

371 49867 

372 49867 

373 49667 
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375 49867 

376 49667 

377 49867 

378 49867 

379 49867 

381 49667 

383 49867 

384 49867 

385 49867 

386 49867 

387 49867 

388 49867 

389 49867 
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390 49867 

391 49867 

392 49867 

393 49867 

395 49867 

396 49867 

397 49867 

398 49867 

399 49867 

544 53731 

572 51880 

1244 53734 

171 .r:. 50147 

173 ......50147 

174 50147 


175 50147 

176 .^147 

177 50147 

178 50147 

209 51362 

234 51362 

236 51362 

390 53373 

391 53373 

392 53373 

393 53373 

395 53373 

396 53373 

571 51629,  53376 

579 51907 

587 51629 


50CFR 

17 50340,  51322,  51598 

18 50843 

223 50350,  52362 

230 52712 

300 53735 

600 50851,  54721 

622 54723 

635 53346,  54165 

648 54723 

660 49875,  50851,  52062, 

54166,  54721 
679 50576,  50858,  52713. 

53122,  53736 


Proposed  Rules: 

10 52282 

17 50383,  51362,  53573, 

53756,54808 

20 51919,52077 

21 52077 

222 50148.  53194,  53385 

223 50148,  52567,  53194, 

53195,  53385 

229 49896,  50160,  50390 

600 53575,  54192 

622 52370,53579 

648 51000,  53575,  53769, 

53770,  54498 

660 51367 

679 49908,  51001,  52090 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  30, 
2001 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Heettl) 
Inspection  Service 
District  of  Columbia;  plants 

and  plant  products; 

movement;  put>lished  10-30- 

01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenrtentation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  put>lished  10- 
15-01 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
put)lished  10-30-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

AinwortNness  directives: 
Bell;  put)lished  10-15-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  aninrial 
products: 

Foot-and-mouth  disease; 
disease  status  cttange— 
Japan;  comments  due  t>y 
11-5-01;  pul)li8hed  9-4- 
01  [FR  01-22134) 
Plant-reiated  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  t>y  11-5-01;  putilished 
9-5-01  [FR  01-22241] 

COMMERCE  DEPARTMENT 

International  services  surveys: 
BE-48;  annual  survey  of 
reinsurance  and  t/tten 
insurance  transactions  by 
U.S.  insurance  oomparties 
with  foreign  persons; 
comments  due  by  11-5- 
01;  pubished  9-5-01  [FR 
01-22190] 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosptieric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Pelagic  longline  fisheries; 
comnwnts  due  by  11-8- 
01;  published  9-24-01 
[FR  01-23795] 
Northeastern  United  States 
.   fisheries — 
Monkfish,  Atlantic  herring, 
and  Atlantic  salmon; 
environmental  impact 
statements;  comments 
due  by  11-9-01; 
published  9-10-01  [FR 
01-22648] 
htortheast  muttispecies; 
comments  due  by  11-5- 
01;  published  10-5-01 
[FR  01-25036] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Securities: 
Accounts  holding  security 
futures  products; 
applicability  of  customer 
protection,  recordlceeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  pubKshed 
10-4-01  [FR  01-24574] 
ENERGY  DEPARTMENT 
PhysKtans  panel 
determinations  on  worker 
requests  for  assistance  in 
filing  for  State  workers' 
compensatkx)  berteflts; 
gukJeiines 

Publk:  hearing  rescheduled; 
comments  due  by  11-8- 
01;  published  9-21-01  [FR 
01-23739] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poUutkm  control: 
State  operating  permits 
programs— 

Arttansas;  comments  due 
by  11-8-01;  published 
10-9-01  [FR  01-24901] 
Nevada;  comments  due 
by  11-9-01;  published 
10-10^1  [FR  01-25410] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHutton  control: 
State  operating  permits 
programs — 

Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25012] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poNulion  control: 


State  operating  permits 
programs- 
Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25013] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
West  Virginia;  comments 
due  by  11-8-01; 
published  10-9^31  (FR 
01-24711] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutkxi  control: 
State  operating  permits 
programs- 
West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24712] 
Air  progranrts: 
Transportatkm  conformity 
rule;  grace  perkxl 
additkxi,  etc.;  comments 
due  by  11-5-01;  published 
10-5-01  [FR  01-25017] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 
States: 

Art(ansas;  comments  due  by 
11-8-01;  published  10-9- 
01  [FR  01-24902] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
pronMjigatkxi;  various 
States: 

California;  comments  due  t>y 
11-9-01;  published  10-10- 
01  [FR  01-25254] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementatkxi 
plans;  approval  and 
promulgatKXi;  varkxjs 
States: 

Cafifcxnia;  comments  due  t>y 
11-9-01;  published  10-10- 
01  [FR  01-25255] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 

plans;  approval  and 

promulgatkxi;  various 

States: 

CaNfomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25256] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quaMy  implementatkxi 

plans;  approval  and 

promulgalkxi;  various 

Slates: 


California;  comments  due  t>y 
11-9-01;  published  10-10- 
01  [FR  01-25252] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25253] 
Hazardous  waste: 
State  underground  storage 
tank  program  approvals- 
Hawaii;  comments  due  t>y 
11-5-01;  puWishod  10-5- 
01  [FR  01-24594] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pestkabes,  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Poly  (vinyl  pyn-olktone),  etc. 
Correctkxi;  comments  due 

by  11-9-01;  published 
-   10-10-01  [FR  01-25019] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tabte  of 
assignments: 
Texas;  comments  due  by 

11-5-01;  published  9-27- 

01  [FR  01-24139] 
Various  States;  comments 

due  by  11-5-01;  published 

9-28-01  [FR  01-24136] 

HEALTH  AND  HtJMAN 
SERVICES  DEPARTMENT 
Pi  111  I  for  Medicars  A 
Medicaid  SarvicM 
Mednakj: 
Spousal  impoverishment 
.     proviskxis;  States'  optkxi 
to  increase  community 
spouse's  income  wtien 
adjusting  protected 
resource  aNowanoe; 
comments  due  by  11-6- 
01;  published  9-7-01  [FR 
01-22605] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Empk>yees 
Ocoipational  INness 
Compensatkxi  Program  Act; 
implementatkxi: 

Radiatkxi  dose 
reconstructkxi  mettiods; 
comments  due  by  11-5- 
01;  published  10-5-01  [FR 
01-24879] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Sut>stance  Abuse  Preventkxi 
and  Treatment  Bkxk 
Grant  applnants;  tobacco 
regulatxxi  and 
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maintenance  of  effort 
reporting  requirements; 
comments  due  by  11-5- 
01;  pubfehed  9-4-01  [FR 
01-22129] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  Insurance 
programs: 

Single,  family  mortgage 
insurance — 
Property  flipping 
prohftNtion;  comnrwnts 
due  tjy  11-5-01; 
published  9-5-01  [FR 
01-22170] 
INTEmOR  DEPARTMENT 
rwn  ana  wimnv  sotvigs 
Endartgered  artd  threatened 
species: 

Cribcai  habitat  i 

designations—  ' 

Sacramento  Mountains 
checkerspot  butterfly; 
comments  due  by  11-& 
01;  published  9-6-01 
[FR  01-22340] 

MTERX)R  DEPARTMENT 
sumce  ■ming  ffecMiiHnion 
and  Enforcenwnt  Ofncc 

Permanent  program  and 
abandoried  mine  land 
reclamation  plan 
submissions: 

Arkansas;  comments  due  by 
11-5-01;  published  10-5- 
01  [FR  01-25005] 
JUSTICE  DEPARTMENT 
Dnig  Enrofcwiwnt 
Adinintatration 
Prescriptions: 
Central  fiH  pharmacies  fitting 
prescriptions  for  controlled 
substarKes  on  behalf  of 
retail  pharmacies; 
comments  due  by  11-5- 
01;  published  9-6-01  [FR 
01-22322] 
JUSTICE  DEPARTMENT 


Naturalization  Service 

Nonimmigrant  classes: 
Spouses  and  cftiklren  of 
lawful  permanent  resklerit 
aliens;  new  V 
classification;  comments 
due  by  11-6-01;  published 
9-7-01  [FR  01-22151] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

PublK  availability  and  use: 
Research  room  procedures; 
put)lk:  access  personal 
computers  (workstatk>ns) 
use;  comments  due  by 
11-6-01;  published  9-7-01 
[FR  01-22484] 


NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkxis: 
Nuclear  Energy  Institute; 
comments  due  by  11-8- 
01;  published  9-24-01  [FR 
01-23790] 
PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  sennce: 
Schedule  A  authority  for 
nontemporaiy  part-time  or 
intermittent  positkxis; 
comments  due  by  11-9- 
01;  published  9-10-01  [FR 
01-22563] 
POSTAL  SERVICE 
Domestk:  Mail  Manual: 
PenodKals,  Accuracy, 
Grading,  and  Evaluation 
Program;  changes; 
comments  due  by  11-9- 
01;  published  10-10^1 
[FR  01-25433] 
RAILROAD  RETIREMENT 
BOARD 

Interest,  penalties,  and 
administrative  costs; 
assessment  or  waiver  with 
respect  to  debt  coHectkxi; 
comments  due  by  11-5-01; 
published  9-5-01  [FR  01- 
22272] 
Organizatkxi,  functkxis,  and 
authdrity  designatioris 
Central  and  fieW  offices 
designatk)n  to  reflect 
current  agency  structure 
due  to  reorganizations; 
comments  due  by  11-5- 
01;  published  9-5-01  [FR 
01-22271] 

SECURTTIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Accounts  twMing  security 
futures  products; 
applicability  of  customer 
protectkxi,  recordkeepir)g, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  put)iisfied 
10-4-01  [FR  01-24574] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

AinMorthiness  directives: 
Airbus;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24781] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainvorthiness  directives: 


Airt>us;  comments  due  by 

11-5-01;  published  10^- 

01  [FR  01-24779] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatration 
Airworthiness  directives: 
Airtjus;  comments  due  by 

11-5-01;  published  10-4- 

01  [FR  01-24872] 
BAE  Systems  (Operatkms) 

Ltd.;  comments  due  by 

11-5-01;  published  10-4- 

01  [FR  01-24873] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatration 
Airworthiness  directives: 
Boeing;  comments  due  by 

11-5-01;  published  9-6-01 

[FR  01-22087] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatratton 

Airworthiness  directives: 
Bombardier,  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24780] 
Domier  comments  due  by 
11-7-01;  published  10-2- 
01  [FR  01-24560] 
McDormell  Douglas; 
comments  due  by  11-5- 
01;  pubished  9-20-01  [FR 
01-23417] 
Pratt  &  WtWIney;  comments 
due  by  11-901;  published 
10-1001  [FR  01-25399] 
Short  Brothers;  comments 
due  by  11-5-01;  published 
10-4-01  iFR  01-24874] 
Turtxxneca  S.A.;  comments 
due  by  11-5-01;  published 
9-6-01  [FR  01-22313] 
Ainworthiness  standards: 
Special  conditions — 
Byerty  Aviatkm,  Inc.  Twin 
Commander  model 
series  690/695 
airplanes;  comments 
due  by  11-5-01; 
published  10-5-01  [FR 
01-25086] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Processor-based  signal  and 
train  control  systems; 
devetopment  and  use 
standards;  comments  due 
by  11-8-01;  published  10-9- 
01  [FR  01-25224] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctton 
with  "PLUS"  (PiMk:  Laws 
Update  Servne)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nars.gov/fedreg/ 
plawajrr.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Goverrtment  Printing 
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(phone.  202-512-1808).  The 
text  will  alsd  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  htip:// 
www.access.gpo.gov/nara/ 
naraOOS.html.  Some  taws  may 
not  yet  be  availat>le. 

H.R.  3162/P.L  107-56 

Uniting  and  Strengthening 
America  by  Provkling 
Appropriate  Tools  Required  to 
Intercept  and  Ot>struct 
Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001  (Oct.  26, 
2001;  115  Stat.  272) 
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Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 

Environmantal  Prolaction  Agancy 

RULES 

Air  pollution  control: 
State  operating  permits  programs — 
Kentucky,  54953-54955 
Air  programs: 
Fuels  and  fuel  additives — 
Motorcycle  fuel  inlet  restrictor  exemption;  gasoline 
containing  lead  or  lead  additives;  prohibition  for 
highway  use,  54955-54959 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  54936-54953 
PROPOSED  RULES 
Air  programs: 

Fuels  and  fuel  additives — 
Motorcycle  fuel  inlet  restrictor  exemption;  gasoline 
containing  lead  or  lead  additives;  prohibition  for 
highway  use,  54965-54967 
Hazardous  waste: 
Project  XL  program;  site-s{>ecific  projects — 
NASA  White  Sands  Test  Facility,  Las  Cruces.  NM, 

55049-55060 

NOTICES 

Federal  Nitrogen  Oxide  Budget  Trading  Program; 
applicability  determinations: 
Ohio,  54992 
Meetings: 
Dietary  and  residential  exposure  methodologies  for  use  in 
organophosphate  pesticide  risk  assessment;  technical 
briefing,  54992-54993 
National  Drinking  Water  Advisory  Council,  54993 
Pesticide  registration,  cancellation,  etc.: 

BASF  Corp.,  54993-54995 
Pesticides;  experimental  use  permits,  etc.: 
Dow  AgroSciences  LLC,  54995-54996 

FMaral  Aviation  Admlniatratlon 

RULES 

Airworthiness  directives: 
Boeing,  54918-54923 
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Procedural  rules: 

Flight  Operational  Quality  Assurance  programs; 
enforcement  protection,  55041-55048 
PROPOSED  RULES 
Airworthiness  directives: 

Eurocopter  France,  54960-54963 

Federal  Communicatlona  CommisskHi 

PROPOSED  RULES 
(Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Lifeline  and  Link-Up  service  for  low-income  customers, 
54967-54970 
DigitaMelevision  stations;  table  of  assignments: 

Connecticut.  54970-54971 
Radio  stations;  table  of  assignments: 
Missouri,  54972 
Texas,  54971-54972 
JTelevision  broadcasting: 
Cable  television  systems — 
Multichannel  video  and  cable  television  service;  video 
programming  distribution;  competition  and 
diversity  development.  54972-54977 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54996 

Federal  Election  Commlsalon 

NOTICES 

Meetings;  Simshine  Act,  54996 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Metre  Energy,  L.L.C..  et  al.,  54987-54990 

Hydroelectric  applications,  54990-54992 

Applications,  hearings,  determinations,  etc.: 
CalPeak  Power-Panoche  LLC  et  al.,  54985-54986 
Colorado  Interstate  Gas  Co.,  54986 
El  Dorado  Irrigation  District,  54986 
Natural  Gas  Pipeline  Co.  of  America,  54986 
New  York  Independent  System  Operator,  Inc.,  54986- 
54987 


Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Design-build  contracting 
Correction,  54964-54965 

Federal  Housing  Rnance  Board 

RULES 

Federal  home  loan  bank  system: 
Annual  bank  board  of  directors  meetings;  minimum 
number:  maintenance  of  effort,  54916-54918 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  54996-54997 

Ocean  transportation  intermediary  licenses: 

Ditto,  54997 

Ramses  Logistics  Co.  et  al.,  54997 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  54997 

Formations,  acquisitions,  and  mergers,  54997-54998 


Federal  Retirement  Ttirlft  Investment  Board 

NOTICES 

Meetings;  Simshine  Act,  54998 
Federal  Trade  Commission 

PROPOSED  RULES 

Children's  Online  Privacy  Protection  Act;  implementation: 
Parental  consent,  54963-54964 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
Kuskokwim  River  drainage;  emergency  closures  and 

adjustments,  54931-54934 
Redoubt  and  Salmon  Lakes  drainages;  emergency 
closures,  54934-54936 
NOTICES 
Comprehensive  conservation  plans;  availability,  etc.: 

Seedskadee  National  Wildlife  Reftige,  WY,  55002-55003 
Endangered  and  threatened  species  permit  applications, 
55003 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Apple  juice,  apple  juice  concentrates,  and  apple  juiCe 
products;  adulteration  with  patulin;  compliance 
policy  guide  and  supporting  document,  55000-55001 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Transglutaminase  enzyme  and  pork  collagen  use  as 
binders.  54912-54916 

Forest  Service 

RULES 

Alaska  Nationsil  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority): 
Kuskokwim  River  drainage;  emergency  closures  and 

adjustments,  54931-54934 
Redoubt  and  Salmon  Lakes  drainages;  emergency 
closures.  54934-54936 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Public  Health  Preparedness,  Secretary's  Council,  54998 
Federal  claims;  interest  rates  on  overdue  debts,  54998- 

54999 
Scientific  misconduct  findings;  administrative  actions: 

Smith,  Sherman,  54999 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55001 
Submission  for  OMB  review;  comment  request,  55001- 
55002 

Immigration  and  Naturalization  Service 

RULES 

Executive  Office  for  Immigration  Review: 
Custody  determinations  review,  54909-54912 
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Interior  Department 

See  Fish  and  Wildlife  Service 
See  Reclamation  Bureau 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Significant  U.S.  import  restraints,  economic  effects; 
update,  55003-55004 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  Prisons  Bureau 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request,  55004- 
55005 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 

Space  Science  Advisory  Committee,  55007 
Aerospace  Safety  Advisory  Panel,  55007 

Navy  Department 

RULES 

Privacy  Act;  implementation,  54928-54929 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  55007-55031 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council.  55005-55007 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
National  security;  prevention  of  acts  of  violence  and 
terrorism,  55061-55066 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55039 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Reclamation  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Yakima  River  Basin  Conservation  Advisory  Group,  55003 


Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  54981 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Georgia  Transmission  Corp.,  54981-54982 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  55031-55037 
Government  Securities  Clearing  Corp.;  correction,  55037 
New  York  Stock  Exchange,  Inc.,  55037 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tranepoflation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

Treasury  Department 

See  Public  Debt  Bureau 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55039 


Sepsrate  Parts  In  This  Issue 

Part  II 

Transportation  Department,  Federal  Aviation 
Administration,  55041-55048 

Part  III 

Environmental  Protection  Agency,  55049-55060 

PartIV 

Justice  Department,  Prisons  Bureau,  55061-55066 


Reader  Aide 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
USTSERV  electronic  mailing  list,  go  to  http:// 
Iistserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Ckxle  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Dmujnrients.  Prices  of 
new  books  are  listed  in  ttie  '•'^t  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1007 
Milk  in  the  Souttteast  Marketing  Area 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  parts  1000  to  1199,  revised 
as  of  January  1,  2001,  in  §  1007.7, 
paragraph  (c)  is  revised  to  read  as 
follows: 

§1007.7    PoolplanL 

*  •        *        *        • 

(c)  A  supply  plant  from  which  50 
percent  or  more  of  the  total  quantity  of 
milk  that  is  physically  received  during 
the  month  from  dairy  farmers  and 
handlers  described  in  §  1000.9(c), 
including  milk  that  is  diverted  from  the 
plant,  is  transferred  to  pool  distributing 
plants.  Concentrated  milk  transferred 
from  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  from  the 
supply  plant's  shipments  in  computing 
the  plant's  shipping  percentage. 

*  *        •        *        * 

IFR  Doc.  01-55533  Filed  10-31-01;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalizatton  Service 

8CFRPart3 

PNS  No.  2172-01 ;  AG  Ordw^  No.  2528-2001] 

RIN1115-AG41 

Executive  Office  for  hnmigratton 
Review;  Itoview  of  Custody 


AGENCY:  Immigration  and  Naturalization 
Service,  Justice;  and  Executive  Office  for 
Immigration  Review.  Justice. 


ACTION:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  amends  the 
regulations  of  the  Executive  Office  for 
Iimnigration  Review  (EOIR),  by 
expanding  the  existing  regulatory 
provision  for  a  temporary  automatic  stay 
of  an  immigration  judge's  decision  to 
order  an  alien's  release  in  any  case  in 
which  a  district  director  has  ordered 
that  the  alien  be  held  without  bond  or 
has  set  a  bond  of  $10,000  or  more,  to 
maintain  the  status  quo  while  the 
Immigration  and  Naturalization  Service 
seeks  expedited  review  of  the  custody 
order  by  the  Board  of  Immigration 
Appeals  (Board)  or  by  the  Attorney 
General. 

DATES:  Effective  date:  This  interim  rule 
is  effective  October  29.  2001. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before 
December  31,  2001. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Sti^et,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2172-01  on  your  correspondence. 
The  public  may  also  submit  comments 
electronically  to  the  Service  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically,  please  make 
sure  that  you  include  INS  No.  2172-01 
in  the  subject  field.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  Executive  Office 
for  Immigration  Review:  Chuck  Adkins- 
Blanch,  General  Counsel.  Executive 
Office  for  Immigra^tion  Review,  5107 
Leesburg  Pike,  FaUs  Church,  VA  22041, 
telephone  (703)  305-0470  (not  a  toll-free 
call).  For  matters  relating  to  the 
Immigration  and  Naturalization  Service: 
Daniel  S.  Brown,  Office  of  the  General 
Counsel,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  6100,  Washington,  DC 
20536,  telephone  (202)  514-2895  (not  a 
toll-free  call). 
SUPPlfMENTARY  INFORMATION: 

Background 

Section  236  of  the  Immigration  and 
Nationality  Act  (the  Act),  8  U.S.C.  1226, 
authorizes  the  Attorney  General  to 


determine  whether  to  hold  an  alien  in 
custody  while  proceedings  are  pending 
to  determine  whether  an  alien  is  to  be 
removed  from  the  United  States.  As  a 
general  principle,  whether  to  detain  an 
alien  or  to  release  the  alien  on  bond  or 
other  appropriate  conditions  is  a  matter 
entrusted  to  the  Attorney  General's 
discretion.  Under  section  236(c)  of  the 
Act,  however,  certain  aliens  are  subject 
to  mandatory  detention  during  the 
course  of  proceedings  to  determine  their 
removal.  "These  generally  include 
individuals  who  are  inadmissible  or 
deportable  due  to  the  commission  of 
specified  crimes  or  due  to  having 
engaged  in  terrorist  activity. 

More  than  a  centvuy  ago.  the  Supreme 
Court  upheld  detention  as  a  necessary 
aspect  of  the  exclusion  or  expulsion  of 
aliens.  Wong  Wing  v.  United  States,  163 
U.S.  228,  235  (1896);  see  also  Carlson  v. 
London,  342  U.S.  524,  538  (1952) 
("Detention  is  necessarily  a  part  of  this 
deportation  procedure.  Otherwise  aliens 
arrested  for  deportation  would  have 
opportunities  to  hurt  the  United  States 
during  the  (tendency  of  deportation 
proceedings.").  An  alien's  interest  in 
being  at  Uberty  during  the  course  of 
immigration  proceedings  is  "narrow" 
and  "circumscribed  by  considerations  of 
the  national  interest."  Dohertyv. 
Thomburgb,  943  F.2d  204,  208,  208.  209 
(2d  Cir.  1991).  "An  alien's  freedom  from 
detention  is  only  a  variation  on  the 
alien's  claim  of  an  interest  in  entering 
the  country.  "  Clark  v.  Smith,  967  F.2d 
1329, 1332  (9th  Cir.  1992). 

Section  236  of  the  Act  confers 
discretion  upon  the  Attorney  General  to 
determine  the  custody  of  aliens  who  are 
in  proceedings  as  long  as  they  are  not 
subject  to  the  mandatory  detention 
provisions  of  section  236(c)  of  the  Act. 
The  detention  of  aliens  during  the 
pendency  of  the  immigration 
proceedings  serves  two  essential 
purposes:  ensuring  removal  by 
preventing  the  alien  from  fleeing,  and 
protecting  the  public  from  potential 
harm. 

Under  the  regulations,  the 
Immigration  and  Natiualization  Service 
(Service)  makes  the  initial  custody 
decision  in  each  case — ^that  is.  whether 
to  keep  the  alien  in  detention  pending 
completion  of  the  removal  proceedings, 
or  whether  to  release  the  alien  on  bond 
or  other  appropriate  conditions.  The 
alien,  however,  may  ask  an  immigration 
judge  to  review  the  custody  decision. 
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subject  to  specified  exceptions  in 
§  3.19(b).  The  immigration  judge  may 
then  reduce  the  required  bond  amount, 
release  the  alien  on  his  or  her  own 
recognizance,  or  make  such  other 
custody  decision  as  the  immigration 
judge  finds  warranted.  The  Board  then 
has  jurisdiction  to  hear  an  appeal 
(whether  by  the  alien  or  by  the  Service) 
from  the  immigration  judge's  decision. 

Stays  Pending  Appeals  of  Custody 
Determinations 

This  rule  revises  the  existing 
provisions  in  §  3.19(i).  That  rule 
ourently  provides  for  an  automatic  stay 
in  certain  cases  where  the  Service  has 
denied  release  of  an  alien  during  the 
pendency  of  removal  proceedings  or  has 
set  a  bond  in  excess  of  $10,000,  an 
inunigration  judge  orders  an  alien 
released,  and  the  Service  promptly  files 
a  Form  EOIR-43,  Notice  of  Intent  to 
Appeal  Custody  Redetermination,  with 
the  Immigration  Court.  If  the  Service 
then  files  a  timely  appeal,  the  stay  will 
continue  pending  the  disposition  of  the 
appeal  by  the  Board.  See  Matter  of 
Joseph.  Int.  Dec.  3387  (1999). 

Under  the  existing  rule,  since  the 
expiration  of  the  Transition  Period 
Custody  Rules,  this  automatic  stay 
applies  only  to  cases  involving  aliens 
subject  to  mandatory  detention.  This 
interim  rule  extends  the  existing  scope 
of  the  automatic  stay  provisions  in 
§  3.19(i)  to  authorize  the  Service,  in  its 
discretion,  to  invoke  the  automatic  stay 
in  other  cases  in  which  the  Service  has 
denied  release  of  an  alien  diuing  the 
pendency  of  the  removal  proceedings  or 
has  set  a  bond  of  $10,000  or  more. 

This  change  will  allow  the  Service  to 
maintain  the  status  quo  while  it  seeks 
review  by  the  Board,  and  thereby  avoid 
the  necessity  for  a  case-by-case 
determination  of  whether  a  stay  should 
be  granted  in  particular  cases  in  which 
the  Service  had  previously  determined 
that  the  alien  should  be  kept  in 
detention  and  no  conditions  of  release 
would  be  appropriate.  This  stay  is  a 
limited  measure  and  is  limited  in  time — 
it  only  applies  where  the  Service 
determines  that  it  is  necessary  to  invoke 
the  special  stay  procediue  pending 
appeal,  and  the  stay  only  remains  in 
place  until  the  Board  has  had  the 
opportiuiity  to  consider  the  matter. 

However,  in  order  to  ensure  that  any 
custody  appeal  proceedings  are 
conducted  on  an  expeditious  basis,  this 
rule  also  amends  §  3.19(i)  to  add  a  new 
limitation  that  the  automatic  stay  will 
continue,  pending  the  decision  by  the 
Board  on  appeal,  only  if  the  Service  files 
its  appeal  within  ten  business  days  of 
the  immigration  judge's  order.  Under 
the  current  rules,  once  the  Service  has 


invoked  the  automatic  stay  provision,  it 
has  the  usual  30  days  to  file  an  appeal 
to  the  Board.  As  a  matter  of  practice,  the 
Service  does  not  take  that  long  and 
makes  a  prompt  decision  on  whether  or 
not  to  appeal  a  custody  decision  that  is 
subject  to  au  automatic  stay.  This 
change  in  the  rule  will  better  reflect  the 
need  for  an  expedited  decision  in  the 
case  of  a  custody  appeal  that  is  subject 
to  an  automatic  stay. 

In  addition  to  the  existing  provisions 
for  an  automatic  stay  of  an  immigration 
judge's  custody  decision  in  §  3.19(i), 
pending  an  appeal  to  the  Board,  this 
rule  also  provides  an  automatic  five-day 
stay  of  the  Board's  decision,  where  the 
Board  dismisses  the  Service's  appeal  of 
an  immigration  judge's  custody 
decision.  This  provision  will  allow  the 
Conunissioner  a  meaningful  opportimity 
to  review  the  Board's  decision  and  to 
decide  whether  to  certify  the  case  to  the 
Attorney  General  pursuant  to  §  3.1(h). 
Where  the  Commissioner  certifies  a 
custody  decision  of  the  Board  to  the 
Attorney  General  within  that  five-day 
period,  the  automatic  stay  will  continue 
pending  the  Attorney  General's  review 
of  the  custody  issues. 

This  change  in  §  3.19  makes  explicit, 
in  the  context  of  bond  appeals,  the 
general  principle  that  a  "decision  of  the 
Board  is  not  final  while  pending  review 
before  the  Attorney  General  on 
certification."  Matter  of  Farias,  21  I&N 
Dec.  269,  282  (BIA  1996;  A.G.  1997). 
This  provision  for  an  automatic  stay 
will  avoid  the  necessity  of  having  to 
decide  whether  to  order  a  stay  on 
extremely  short  notice  with  only  the 
most  summary  presentation  of  tbe 
issues. 

The  rule  also  makes  a  slight 
modification  to  the  existing  rule  by 
providing  that  the  Form  EOIR-43  must 
be  filed  within  one  business  day  of  the 
decision  of  the  immigration  judge.  This 
is  intended  to  afford  the  Service  an 
opportunity  to  file  the  Form  EOIR-43  in 
those  cases  where  the  immigration 
judge's  custody  decision  is  issued  after 
normal  business  hours. 

Efiiective  Date  of  This  Interim  Rule 

The  Department's  immediate 
implementation  of  this  interim  rule, 
with  provision  for  post-promulgation 
public  comment,  is  based  upon  findings 
of  good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  and  (d). 

Tbe  immediate  implementation  of 
this  interim  rule  without  prior  public 
comment  is  necessary  to  prevent  the 
release  of  aliens  who  may  pose  a  threat 
to  national  seciuity  and  to  provide  a 
clear  set  of  procedural  rules  of 
administrative  procedure  with  respect 
to  determining  the  custody  conditions 


and  bond  status  for  aliens  diu-ing  the 
pendency  of  removal  proceedings.  The 
existing  rules  permit  the  Service  to 
appeal  a  decision  ordering  the  release  of 
an  alien,  but  in  many  cases  the  rules  do 
not  provide  for  a  stay  of  the  release 
decision  during  the  time  that  the 
Service  would  be  pursuing  an  appeal. 
Thus,  an  alien  who  has  received  a 
custody  redetermination  by  an 
inamigration  judge  is  eligible  for  release 
under  the  terms  of  that  order  unless  and 
until  a  stay  of  that  order  is  granted  by 
the  Board. 

The  time  that  elapses  from  the 
custody  redetermination  to  the  granting 
of  a  stay  by  the  Board  may  be 
significant.  The  time  it  takes  to  draft  a 
notice  of  appeal  and  motion  for 
emergency  stay  and  file  these 
dociunents  with  the  Board  is  often  up  to 
twenty-foiu  hours,  as  the  Service 
attorney  handling  the  case  may  have  to 
complete  his  or  her  duties  in  court  that 
day  before  seciiring  the  necessary 
supervisory  approval  to  file  the  motion 
for  stay.  The  Service  attorney  then  must 
draft  the  filings  and  transmit  them  to  the 
Board  in  Falls  Church,  Virginia.  The 
Board  then  must  review  the  record  and 
adjudicate  the  motion.  The  Board  does 
not  have  a  complete  record  upon  which 
to  base  a  ruling,  because  that  record 
remains  with  the  immigration  court.  As 
a  matter  of  practice,  the  Board  will  not 
grant  a  stay  without  communicating 
with  the  alien  or  opposing  counsel,  so 
as  to  ascertain  the  alien's  position 
regarding  the  necessity  of  the  stay. 
Thus,  under  cxurent  procedures,  there  is 
a  significant  window  of  time  wherein 
the  alien  may  be  released  while  the 
Service  prepares  its  filings  to  the  Board 
and  while  the  Board  adjudicates  the 
motion.  Also,  the  crucial  determination 
by  the  Board  is  made  without  the 
benefit  of  a  full  record  of  proceedings 
and  the  Board  instead  relies  upon  the 
submissions  of  the  parties. 

Another  significant  problem  that  is 
remedied  by  this  provision  concerns 
custody  determinations  that  arise  on  the 
west  coast.  Due  to  the  time  difference 
between  the  east  and  west  coast,  an 
alien  may  be  ordered  released  after  the 
Board  has  closed  for  the  day.  When  this 
occius,  the  Service  is  effectively  barred 
from  filing  a  stay  request  and  this 
significantly  increases  the  period  during 
which  the  alien  may  be  released. 

During  this  window  of  time,  the 
Service  may  be  required  to  release  an 
alien  that  it  believes  is  a  threat  to 
national  seciirity  or  the  public  safety 
without  even  having  the  opportimity  to 
present  its  case  to  the  Board.  The 
automatic  stay  provision  allows  the 
Service  attorney  to  maintain  the  alien's 
custody  status  via  immediate  filing  of 
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the  Form  EOIR-43.  This  rule  extends 
the  scope  of  the  existing  automatic  stay 
provision  to  cover  all  cases  in  which  the 
Service  has  denied  release  of  an  alien 
pending  the  completion  of  removal 
proceedings  or  has  set  a  bond  of  $10,000 
or  more,  and  in  which  the  Service 
specifically  invokes  the  automatic  stay 
in  order  to  seek  an  expedited  appeal. 
The  purpose  of  the  automatic  stay  is  to 
allow  the  Service  to  maintain  the  status 
quo  during  such  time  as  is  necessary  for 
the  SOTvice  to  take  a  prompt  appeal  to 
the  Board,  and  the  stay  only  remains  in 
place  until  the  Board  has  had  an 
opportunity  to  consider  the  matter.  This 
rule  similarly  provides  a  five-day  period 
after  a  decision  by  the  Board  to  allow 
sufficient  time  for  the  Commissioner  to 
determine  whether  to  certify  a  decision 
of  the  Board  to  the  Attorney  General  for 
review.  These  provisions  for  a 
temporary  automatic  stay  will  avoid  the 
necessity  of  the  Service  having  to  seek 
stays  on  a  case  by  case  basis  and  the 
Board  or  the  Attorney  General  having  to 
decide  whether  to  order  a  stay  on 
extremely  short  notice  with  only  the 
most  summary  presentation  of  the 
issues. 

Finally,  the  current  investigation  in 
connection  with  recent  terrorist 
activities  has  resiilted  in  the  detention 
of  a  lai]ge  number  of  individuals.  This 
may  overwhelm  the  capacity  of  the 
Sovice  to  take  the  steps  necessary  to 
secure  stays  of  custody  redeterminations 
in  timely  fashion.  The  automatic  stay 
provision  will  address  this  problem  and 
prevent  the  Service  and  the  Board  from 
being  overwhelmed  with  stay  requests. 

For  these  reasons,  the  Attorney 
General  has  determined  that  there  is 
good  cause  to  publish  this  interim  rule 
and  to  make  it  effective  upon  filing  for 
public  inspection  at  the  C^ce  ofthe 
Federal  RegistOT,  because  the  delays 
inherent  in  the  r^ular  notice-and- 
comment  process  would  be 
"impracticable,  unnecessary  and 
contrary  to  the  public  interest." 

Regulatory  FlwdbiUty  Ad 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
extends  the  scope  of  the  existing 
automatic  stay  provision  to  cover  cases 
in  which  the  Service  has  denied  release 
of  an  alien  pending  the  completion  of 
removal  proceedings  or  has  set  a  bond 
of  $10,000  or  more,  in  order  to  allow  the 
Service  to  maintain  the  status  quo  while 
it  pursues  an  expedited  appeal  of  an 
order  to  release  the  alien  from  custody. 


This  rule  does  not  affect  small  entities 
as  that  term  is  defined  in  5  U.S.C. 
601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu^  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
govenunents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  ofthe  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  5  U.S.C.  80*.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

ExacvtiTe  Order  12«M 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  r^ulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  ruJe  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

BxKHthre  Order  13132 

lliis  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  sxunmary  impact 
statement. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

Paperworic  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 


OMB,  for  review  and  approval,  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  final  rule.  This  rule  does 
not  impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act. 

List  of  Subiects 

8  CFR  Part  3 

Administrative  practice  and 
procedure,  Immigration,  Organization 
and  functions  (government  agencies). 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  l:itation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1101 
note.  1103, 1252  note,  1252b,  1324b,  1362:  28 
U.S.C.  509,  510. 1746:  sec.  2  Reorg.  Plan  No. 
2  of  1950:  3  CFR,  1949-1953  Comp.,  p.  1002; 
section  203  of  Pub.  L.  105-100.  Ill  Stat. 
2196-200:  sections  1506  and  1510  of  Pub.  L. 
106-386. 114  Stat.  1527-29, 1531-32:  section 
1505  of  Pub.  L.  106-554,  114  Stat.  2763A- 
326  to  -328. 

2.  Section  3.19  is  amended  by  revising 
paragraph  (i)(2),  to  read  as  follows: 

13.19   Cuatodyftond. 

•        •        •        •        • 

(i)  •  " 

(1)  •  •  ' 

(2)  Automatic  stay  in  certain  cotes.  In 
any  case  in  which  the  district  directOT 
has  determined  that  an  alien  should  not 
be  released  or  has  set  a  bond  of  $10,000 
or  mare,  any  cnder  of  the  immigration 
judge  authorizing  release  (on  bond  or 
otherwise)  shall  be  stayed  upon  the 
Service's  filing  of  a  Notice  of  Service 
Intfflnt  to  Append  Custody 
Redetermination  (Form  EOIR-43)  with 
the  immigration  court  within  one 
business  day  ofthe  issuance  of  the 
order,  and  shall  remain  in  abeyance 
pending  decision  of  the  appeal  by  the 
Board  of  Immigration  Appeals.  Tlie  stay 
shall  lapse  if  the  Service  fails  to  file  a 
notice  of  appeal  with  the  Board  in 
accordance  with  §  3.38  within  ten 
business  days  of  the  issuance  of  the 
order  of  the  immigration  judge.  If  the 
Board  authorizes  release  (on  bond  or 
otherwise),  that  order  shall  be 
automatically  stayed  for  five  business, 
days.  If,  within  that  five-day  period,  the 
Commissioner  certifies  the  Board's 
custody  order  to  the  Attorney  General 
pursuant  to  §  3.1(h)(1)  of  this  chapter, 
the  Board's  order  shall  continue  to  be 
stayed  pending  the  decision  of  the 
Attorney  General. 
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Dated:  October  26,  2001. 
John  Ashcrofk, 
Attorrey  General. 

[FR  Doc.  01-27447  Filed  10-29-01;  1:51  pm) 
MLUNG  COOC  441»-10-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Servica 

9  CFR  Parts  317, 319.  and  381 
[Docfcat  No.  01-016DF] 

Use  of  Transglutaminase  Enzyme  and 
Pork  Collagen  as  Binders  In  Certain 
Meat  and  Poultry  Products 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
its  meat  inspection  regulations  to  permit 
the  use  of  pork  collagen  and 
transglutaminase  enzyme  (TG  enzyme), 
in  limited  amounts,  as  binders  in  certain 
standardized  meat  food  products.  FSIS 
also  is  amending  its  poultry  products 
inspection  regulations  to  permit  the  use 
of  TG  enzyme,  in  limited  amounts,  as  a 
binder  in  certain  standardized  poultry 
products.  Additionally,  FSIS  is 
amending  the  meat  and  poultry 
inspection  regulations  to  require  that, 
when  TG  enzyme  is  used  to  fabricate  or 
reform  cuts  of  meat  or  poultry,  the 
resulting  product  bear  labeling  to 
indicate  that  it  has  been  formed  from 
pieces  of  whole  muscle  meat,  or  that  it 
has  been  reformed  horn  a  single  cut. 
FSIS  is  proceeding  with  this  direct  final 
rule  in  response  to  petitions  submitted 
to  the  Agency  by  Ajinomoto,  U.S.A., 
Inc.  and  AMPC.  Corp. 
DATES:  This  rule  will  be  effective 
December  31,  2001  unless  FSIS  receives 
written  adverse  comments  within  the 
scope  of  this  riilemaking  or  written 
notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  this 
rulemaking  on  or  before  November  30, 
2001.  If  FSIS  receives  adverse 
comments,  a  timely  withdrawal  will  be 
published  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  tak&effect. 

ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  this 
rulemaking  to:  FSIS  Docket  Clerk, 
Docket  #01-016DF.  Room  102,  Cotton 
Annex.  300  C  Street.  SW..  Washington, 
DC  20250-3700.  Reference  materials 
cited  in  this  document  and  any 
comments  received  will  be  available  for 
public  inspection  in  the  FSIS  Docket 


Room  from  8:30  a.m.  to  4:30  p.m., 

Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Post,  Ph.D.,  Director,  Labeling 

and  Consumer  Protection  Staff,  Office  of 

Policy,  Program  Development  and 

Evaluation,  Food  Safety  and  Inspection 

Service,  U.S.  Department  of  Agriculture, 

Washington,  DC  20250-3700;  (202)  205- 

0279 

SUPPLEMENTARY  INFORMATION: 

Background 

Ajinomoto  and  AMPC  Petitions 

On  May  5, 1999,  Hogan  and  Hartson, 
L.L.P.  filed  a  petition  with  FSIS  on 
behalf  of  its  client,  Ajinomoto,  USA, 
Inc.  (Ajinomoto),  requesting  that  the 
Agency  amend  its  regulations  to  allow 
the  use  of  TG  enzyme,  at  usage  levels  of 
up  to  65  ppm  of  product  formulation,  to 
improve  texture  and  cooking  yields  in 
various  standardized  meat  and  poultry 
products.  Ajinomoto  also  requested  that 
FSIS  permit  TG  enzyme  to  be  used  as 
a  protein  cross-linkin^gent,  at  usage 
levels  of  up  to  65  ppm,  to  fabricate  or 
reform  cuts  of  meat.  When  TG  enzyme 
is  used  to  fabricate  or  reform  cuts  of 
meat,  Ajinomoto  requested  that  the 
resulting  product  be  distinguished  from 
its  non-fabricated  counterpart  through 
terms  such  as  "formed"  or  "reformed" 
as  part  of  the  product  name  (e.g. 
"formed  beef  tenderloin"),  as  opposed 
to  a  statement  that  declares  the  presence 
of  the  enzyme  as  part  of  the  product 
name  (e.g.  "beef  tenderloin  formed  with 
water  and  transglutaminase  enzyme"). 

TG  enzyme  is  derived  from  a  non- 
toxigenic  and  non-pathogenic  strain  of 
StreptoverticHIium  mobaraense  and 
functions  by  catalyzing  the  formation  of 
a  covalent  bond  between  the  glutamine 
and  lysine  side  residues  of  proteins. 
There  are  no  current  allowances  in  the 
FSIS  regulations  or  those  of  the  Food 
and  Drug  Administration  (FDA)  for  the 
use  of  TG  enzyme  as  a  binder  or  protein 
cross-linking  agent  in  standardized  meat 
or  poultry  products. 

In  a  previous  petition  submitted  in 
June  1997,  Ajinomoto  requested  that 
FSIS  permit  the  use  of  TG  enzyme  in 
both  standardized  and  non-standardized 
meat  and  poultry  products.  In  support 
of  the  petition,  Ajinomoto  submitted 
data  to  support  the  generally  recognized 
as  safe  (GRAS)  status  of  TG  enzyme  for 
use  as  a  cross-linking  agent  in  meat  and 
poultry  products  at  levels  of  up  to  65 
ppm.  As  part  of  its  review  of  the 
petition,  FSIS  asked  FDA  to  evaluate  the 
data  submitted  by  Ajinomoto  on  the 
safety  of  TG  enzyme  for  this  proposed 
use.  In  January  1998,  FDA  sent  a  letter 
to  FSIS  that  said  that,  although  it  has 
not  made  a  determination  regarding  the 


GRAS  status  of  any  use  of  this  enzyme. 
FDA  would  not  challenge,  at  this  time, 
Ajinomoto's  conclusion  that  TG  enzyme 
is  safe  under  the  proposed  conditions  of 
use. 

Based  on  the  findings  of  FDA's 
evaluation,  described  above,  and  the 
technical  data  provided  by  Ajinomoto, 
FSIS  concluded  that  TG  enzyme  was 
suitable  for  use  in  non-standardized 
meat  and  poultry  products,  and  in  meat 
and  poultry  products  that  have  been 
formulated  to  reduce  sodium  or  fat 
content.  Thus,  the  Agency  permits  the 
use  of  TG  enzyme,  at  levels  of  up  to  65 
ppm,  in  such  products,  provided  that 
the  products  are  identified  by  a  truthful 
descriptive  designation,  such  as  "low  fat 
pork  sausage,  water  and  TG  enzyme 
product." 

Although  FSIS  determined  that  TG 
enzyme  was  suitable  for  use  in  non- 
standardized  meat  and  poultry 
products,  and  in  meat  and  poultry 
products  that  have  been  formulated  to  . 
reduce  sodium  or  fat  content,  in  its 
review  of  the  1997  petition,  the  Agency 
also  foimd  that  Ajinomoto  submitted 
insufficient  data  on  the  suitability  of  the 
use  of  TG  enzyme  in  standardized  meat 
and  poultry  products.  FSIS  informed 
Ajinomoto  that  in  order  to  permit  the 
use  of  TG  enzyme  in  standardized 
products,  the  Agency  must  pursue 
rulemaking  to  amend  the  regulatory 
standards  of  identity.  FSIS  suggested 
that  Ajinomoto  submit  a  petition  to 
request  that  the  Agency  amend  the 
individual  meat  and  poultry  product 
standards  to  provide  for  the  use  of  TG 
enzyme.  The  Agency  also  informed 
Ajinomoto  that  such  a  petition  must 
include  technical  data  to  establish  the 
suitability  of  TG  enzyme  for  use  in 
standardized  meat  and  poultry 
products.  In  response,  Ajinomoto 
submitted  the  May  5, 1999,  petition,  to 
which  this  rulemaking  responds. 

In  support  of  its  most  recent  petition, 
Ajinomoto  submitted  numerous 
published  studies  on  the  efficacy  of  TG 
enzyme  in  cross-linking  muscle 
proteins.  FSIS  determined  that  the  data 
demonstrate  that  TG  enzyme  is  effective 
in  improving  texture  by  increasing 
elasticity  and  improving  cooking  yields 
in  standardized  meat  sausage  products, 
standardized  restructured  meat 
products,  standardized  "roast  beef 
parboiled  and  steam  roasted"  meat 
products,  and  standardized  poultry 
rolls.  The  Agency  also  determined  that 
TG  enzyme  is  effective  in  binding  pieces 
of  whole  muscle  meat  to  fabricate  or 
reform  cuts  of  meat.  FSIS  concluded 
that  the  data  demonstrate  efficacy  at  65 
ppm.  However.  FSIS  found  that  the 
petition  contained  insufficient  data  to 
support  the  use  of  TG  enzyme  in 
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standardized  poultry  products  other 
than  poultry  rolls. 

In  support  of  its  request  that  cuts  of 
meat  febricated  or  reformed  using  TG 
enzyme  be  identified  as  "formed"  or 
"reformed"  in  conjimction  with  the 
product  name.  Ajinomoto  claimed  that 
TG  enzyme  does  not  change  the 
essential  charactw  of  a  meat  product. 
According  to  the  data  presented  by 
Ajinomoto.  TG  enzyme  functions  to  fiue 
together  muscle  tissue,  and  that  whole 
muscle  tissues  fused  together  with  the 
TG  enzyme  have  the  same  taste,  aroma, 
nutritional  profile,  and  other  properties 
as  xmtreated  whole  muscle  tissue.  Thus, 
Ajinomoto  argued,  the  primary 
difiierence  between  a  cut  of  meat  formed 
with  TG  enzyme  and  an  untreated  cut 
will  be  the  shape  or  size  of  the  final 
product 

Because  muscle  fibers  treated  with  TG 
enzyme  will  not  be  aligned  as  they 
would  be  naturally,  the  Agency  does  not 
agree  that  TG  enzyme  does  not  afiiact  the 
essential  character  of  a  product. 
However,  the  Agency  does  agree  that, 
because  the  primary  difference  between 
a  cut  of  meat  formed  with  TG  enzyme 
and  an  untreated  cut  is  the  shape  of  the 
product,  special  labeling  to  alert  the 
consimier  to  the  presence  of  the  TG 
enzyme  in  the  product,  such  as  "beef 
tenderloin  formed  with  water  and 
transglutaminase  enzyme."  is  not 
necessary.  Therefore,  in  this  direct  final 
rule,  the  Agency  is  requiring  that 
products  that  are  fabricated  using  TG 
enzyme  bear  the  term  "formed"  or 
"reformed"  in  conjunction  with  product 
name.  The  words  "formed"  and 
"reformed"  are  appropriate  terms  to 
identify  these  products  because  these 
terms  reveal  the  material  fact  that 
multiple  pieces  of  meat  have  been 
formeid  to  look  like  a  solid  piece  of 
meat.  Otherwise,  consumers  coidd  be 
misled.  The  product  must  also  declare 
the  presence  of  TG  enzyme  in  the  list  of 
ingredients  on  the  product's  label,  as 
required  by  9  CFR  317.2(f)(1)  and 
381.118(a)(1). 

On  September  27. 1999.  AMPC,  Inc.. 
petitioned  FSIS  to  amend  its  regulations 
to  allow  the  use  of  pork  collagen,  a 
connective  tissue  protein,  as  a  binder  in 
sausage  as  provided  in  9  CFR  Part  319. 
at  usage  levels  of  up  to  3.5%  of  product 
formmation.  In  addition  to  sausage  as 
provided  in  9  CFR  Part  319,  AMPC 
requested  that  FSIS  aUow  the  use  of 
pork  collagen  as  a  binder  in  other 
standardized  meat  and  potiltry 
products,  such  as  cured  pork  products, 
luncheon  meat,  meat  food  entree 
products,  pies,  turnovers,  meat  snacks, 
hors  d'oeuvres.  pizza  and  specialty 
items,  meat  salads,  meat  spreads, 
barbecued  meats,  poultry  breakfest 


sausages,  and  canned,  frozen,  or 
dehydrated  meat  food  products.  There 
are  no  current  allowances  in  the  FSIS 
regulations  for  the  use  of  pork  collagen 
as  a  binder  in  standardized  meat  or 
poultry  products. 

Before  petitioning  FSIS,  AMPC 
submitted  a  GRAS  Notification  to  FDA 
concerning  the  use  of  pork  collagen  as 
a  binder  in  meat  products.  After 
consulting  with  FSIS,  FDA  sent  a  letter 
to  AMPC  on  July  29. 1999.  that  said  tiiat 
FDA  "has  no  questions  at  this  time 
regarding  the  conclusion  of  AMPC  that 
pork  collagen  is  GRAS  for  use  as  a 
binder  and  purge  reducing  additive  in 
meat  and  meat  type  products  at  a  level 
of  1-3.5%  "  (GRAS  Notice  No.  CRN 
000021).  FDA  instructed  AMPC  to 
consult  with  FSIS  regarding  the 
suitability  of  the  use  of  pork  collagen  in 
meat  and  poultry  products,  and  the 
acceptability  of  use  within  the  context 
of  the  Federal  meat  and  poultry 
products  inspection  regulations. 

AMPC  has  conducted  research  to 
support  the  efficacy  of  pork  collagen  as 
a  binder  in  sausages  and  submitted  data 
with  the  petition.  After  evaluating  the 
data  submitted  by  AMPC,  FSIS 
determined  that  the  data  demonstrate 
that  pork  collagen  is  effective  at 
reducing  piuge  and  improving  cooking 
yields  in  those  meat  sausages  whose 
standards  permit  binders,  in  certain 
standardized  cured  pork  products,  and 
in  non-standardized  meat  and  poultry 
products.  FSIS  also  determined  that  the 
data  demonstrate  efficacy  at  3.5%  of  the 
product  formulation.  Thus,  the  Agency 
permits  the  use- of  pork  collagen,  at  the 
specified  levels,  in  non-standardized 
meat  and  poultry  products,  provided 
that  these  products  are  identified  by  a 
truthful  descriptive  designation,  such  as 
"low  fat  pork  sausage,  water  and  pork 
collagen." 

However,  to  permit  the  use  of  pork 
collagen  in  standardized  meat  and 
poultry  products,  the  Agency  must 
conduct  rulemaking  to  amend  the 
individual  product  standards. 
Therrfbre,  in  response  to  AMPC's 
petition,  FSIS  is  publishing  this  direct 
final  rule  to  amend  the  standards  of 
identity  for  certain  meat  sausages  and 
cntain  standardized  cured  pork 
products.  The  Agency  is  not  amending 
other  product  standards  in  this 
rulemaking  because  it  found  that  the 
petition  contained  insufficient  data  to 
support  the  suitability  of  pork  collagen 
for  use  in  standardized  poultry 
products. 

Current  Regulatory  Requirements 

In  order  to  permit  the  use  of  a  food 
ingredient  in  the  production  of  meat  or 
poultry  products.  FDA,  in  constiltation 


with  FSIS,  assesses  the  safety  of  the 
ingredient's  proposed  use,  while  FSIS 
evaluates  its  efficacy  and  suitability  for 
use  in  meat  and  poultry  products.  At  the 
time  that  AMPC  and  Ajinomoto 
submitted  their  petitions,  substances 
permitted  for  tise  in  the  production  of 
meat  products  were  listed  in  the  chart 
of  approved  substances  contained  in 
former  9  CFR  318.7(c)(4),  and 
substances  p>ermitted  to  be  used  in  the 
production  of  poultry  products  were 
listed  in  the  chart  of  approved 
substances  contained  in  former  9  CFR 
381.147(f)(4).  Therefore,  in  its  petition. 
Ajinomoto  requested  that  FSIS  amend 
the  chart  of  substances  in  former 
§§  318.7(c)(4)  and  381.147(f)(4)  to 
include  the  acceptable  use  of  "TG 
enzyme  as  a  binder  and  cross-linking 
agent  for  sausage  and  other  standardized 
meat  and  poultry  products.  Likewise,  in 
its  petition,  AMPC  requested  that  FSIS 
amend  the  chart  of  substances  in  former 
§§  318.7(c)(4)  and  381.147(f)(4)  to 
include  the  acceptable  use  of  pork 
collagen  as  a  binder  for  sausage  and 
other  standardized  meat  and  poultry 
products. 

On  December  23,  1999,  FSIS 
published  a  final  rule,  "Food 
Ingredients  and  Sources  of  Radiation 
Listed  or  Approved  for  Use  in  Meat  and 
Poultry  Products,"  designed  to  improve 
the  efficiency  of  the  procedures  used  by 
FSIS  and  FDA  to  review  and  approve 
the  use  of  food  ingredients  and  sources 
of  radiation  in  the  production  of  meat 
and  poultry  products  (64  FR  72168). 
Under  the  new  regulations,  rather  than 
listing  substances  approved  for  use  in 
the  production  of  meat  and  poultry 
products  in  the  chart  of  substances 
contained  in  former  9  CFR  318.7(c)(4) 
and  former  9  CFR  381.147(f)(4).  FDA 
now  lists  food  ingredients  and  soiuces 
of  radiation  that  are  safe  for  specific  use 
in  the  production  of  meat  and  poultry 
products  in  its  regulations  in  titie  21  of 
the  CFR.  9  CFR  parts  310,  318,  319.  and 
381  of  the  FSIS  regulations  were 
amended  to  include  appropriate  cross- 
references  to  titie  21  listings  of 
substances  and  soiuces  of  radiation 
approved  for  use  in  meat  and  poultry 
products.  In  the  final  rule,  FSIS  also 
created  one  list  of  food  ingredients 
approved  for  use  in  the  production  of 
meat  and  poultry  products  by 
combining  the  listing  contained  in 
former  section  318.7(c)(4)  with  the 
listing  contained  in  former  section 
381.147(f)(4)  and  moving  the  combined 
listing  to  section  424.21(c).  The  final 
rule  became  effective  on  January  24, 
2000. 

Because  FDA  now  lists  food 
ingredients  and  sources  of  radiation 
approved  for  use  in  the  production  of 
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meat  and  poultry  products  in  its 
regulations,  FSIS  has  stated  that  it  will 
limit  substance-specific  rulemakings  to 
those  necessary  to  establish  specific 
prohibitions  or  limitations  on  the  use  of 
food  ingredients  in  the  production  of 
meat  or  poultry  products.  Such 
rulemakings  are  necessary  when  a 
standard  of  identity  or  composition 
prohibits  or  limits  the  use  of  an 
ingredient.  In  these  instances,  the 
standard  of  identity  must  be  amended  to 
include  the  permitted  use  of  the 
ingredient.  FSIS  does  not  intend  to  add 
any  new  substances  to  the  chart 
contained  in  9  CFR  424.21(c). 

As  previously  mentioned,  FSIS 
currently  permits  TG  enzyme  and  pork 
collagen  to  be  used  in  non-standardized 
meat  and  poultry  products,  such  as  meat 
links  or  patties,  and  modified  versions 
of  traditional  products,  such  as  "low  fat 
pork  sausage,  water,  and  pork  collagen 
product,"  and  "reduced  ^t  breakfast 
sausage  with  transglutaminase  enzyme," 
provided  that  these  products  are 
identified  by  a  truthful  descriptive 
designation  (9  CFR  317.2(c)(1),  317.2(e) 
and  381.117(a)).  However,  according  to 
the  petitioners,  these  descriptive 
designations  may  confuse  some 
consumers  or  may  cause  some 
consumers  to  believe  that  the  product 
identified  by  the  descriptive  designation 
is  inferior  to  the  traditional 
standardized  version.  Thus,  the 
petitioners  requested  that,  when  TG 
enzyme  or  pork  collagen  is  used  as  a 
binder  in  certain  standardized  products, 
these  products  be  permitted  to  be 
identified  by  a  standardized  term,  such 
as  "hotdogs"  or  "breakfast  sausage." 

The  Final  Rule  \ 

FSIS  is  amending  its  meat  inspection 
regulations  and  poultry  products 
inspection  regulations  to  permit  the  use 
of  TG  enzyme  as  a  binder  at  up  to  65 
ppm  of  product  formulation  in  sausages 
as  provided  in  9  CFR  part  319,  in 
fabricated  steaks  under  9  CFR  319.15(d), 
in  "roast  beef  parboiled  and  steam 
roasted"  under  9  CFR  319.81,  and  in 
poultry  rolls  under  9  CFR  319.81.  FSIS 
is  also  amending  its  meat  inspection 
regulations  to  permit  the  use  of  pork 
collagen  as  a  binder  at  up  to  3.5%  of 
product  formulation  in  sausages  whose 
standards  currently  permit  binders  as 
provided  in  9  CFR  part  319  and  cured 
pork  products  as  provided  in  9  CFR 
319.104.  Under  §  319.104,  binders  are 
only  permitted  in  certain  cured  pork 
products,  such  as  "Ham  Water  Added," 
"Ham  and  Water  Product-X%  of  Weight 
is  Added  Ingredients,"  and  "Ham  with 
Natural  Juices."  Under  this  direct  final 
rule,  the  use  of  pork  collagen  is  also 


limited  to  those  particular  cured  pork 
products. 

Because  it  no  longer  adds  new 
substances  to  the  list  of  approved 
substances  codified  at  9  CFR  424.21(c), 
the  Agency  is  amending  the  standards  of 
identity  for  sausage  at  9  CFR  319.140, 
fabricated  steaks  at  9  CFR  319.15(d), 
"roast  beef  parboiled  and  steam 
roasted"  at  9  CFR  319.81,  certain  cured 
pork  products  at  9  CFR  319.104,  and 
poultry  rolls  at  9  CFR  381.159  to  permit 
the  use  of  either  TG  enzyme,  pork 
collagen,  or  both  of  these  substances  at 
the  specified  levels.  The  Agency  is 
revising  the  standards  of  identity  for  the 
sausages  that  currently  permit  the  use  of 
binders,  such  as  "breakfast  sausage"  (9 
CFR  319.143),  "fi^nkfurter,"  "frank," 
"furter,"  "hotdog,"  "weiner,"  "vienna." 
"bologna,"  "garlic  bologna," 
"knockwurst,"  and  similar  products  (9 
CFR  319.180),  and  "cheesefurters"  and 
similar  products  (9  CFR  319.181),  to 
cross  reference  319.140  for  the  purpose 
of  determining  which  binders  are 
permitted  for  use  in  these  products  and 
at  what  levels.  The  standards  of  identity 
for  "braunschweiger"  (9  CFR 
319.182(a))  and  "liver  sausage"  or 
"liverwurst"  (9  CFR  319.182(b))  permit 
the  addition  of  binders  and  contain  a 
cross  reference  to  §  319.140  for  pvirposes 
of  determining  the  permissible  use  of 
these  substances  in  these  products. 
Therefore,  there  is  no  need  to  change 
these  product  stemdards.  

The  Agency  is  also  amending  9  CFR 
317.8(b)  of  the  meat  inspection 
regulations  to  require  that,  when 
transglutaminase  enzjrme  is  used  to 
fabricate  or  reform  a  cut  of  meat,  the 
resulting  product's  labeling  include  a 
statement  to  indicate  that  the  product 
has  been  "formed"  or  "reformed"  as 
part  of  the  product  name.  The  Agency 
has  determined  that  such  labeling  is 
necessary  because  TG  enzyme  alters  the 
essential  character  of  a  product  by 
making  multiple  cuts  of  meat  or  pieces 
of  muscle  tissue  appear  to  be  one  intact 
cut  or  piece  of  meat,  which  could 
mislead  consumers  about  the  nature  of 
this  type  of  product.  The  Agency  has 
determined  that  the  terms  "formed"  and 
"reformed"  are  appropriate  descriptive 
terms.  Although  it  must  be  revealed  in 
the  ingredients  statement,  the  presence 
of  TG  enzyme  need  not  be  disclosed  as 
part  of  the  product  name.  The  labeling 
of  these  products  must  still  comply  with 
the  requirement  that  a  product  that  has 
been  prepared  by  salting,  smoking, 
drying,  cooking,  chopping,  or  otherwise 
must  be  so  described  on  the  label, 
unless  the  name  of  the  product  implies, 
or  the  manner  of  packaging  shows  that 
the  product  was  subject  to  such 
preparation  (9  CFR  317.2(e)). 


The  following  examples  are  intended 
to  provide  further  clarification  on  the 
application  of  the  labeling  requirements 
for  products  that  have  been  fabricated  or 
reformed  using  TG  enzyme.  When  the 
surface  of  two  whole  beef  tenderloins 
are  fused  together  to  create  a  product 
with  a  uniform  thickness  or  portion 
size,  an  appropriate  name  for  the 
product  would  be  "Formed  Beef 
Tenderloin."  However,  if  TG  enzyme  is 
used  to  fuse  non-intact  pieces  of  beef 
tenderloin  to  form  a  roll  that  resembles 
a  tenderloin,  an  appropriate  name 
would  be  "Reformed  Beef  Tenderloin 
Pieces."  When  a  beefsteak  is  formed  by 
treating  chopped  pieces  of  meat  trim 
with  TG  enzyme  to  fuse  the  pieces 
together,  an  appropriate  name  for  this 
product  would  be  "Formed  Beefsteak, 
Chopped  and  Shaped."  When  seam  fat 
is  removed  from  a  cut  of  meat  and  the 
cut  is  then  reassembled  using  TG 
enzyme,  an  appropriate  name  for  the 
product  would  be  "reformed"  in 
conjunction  with  the  name  of  the 
product,  for  example,  "Reformed  Ribeye 
Steak." 

The  petition  did  not  request  that  FSIS 
adopt  these  labeling  requirements  for 
fabricated  or  reformed  poultry  products. 
However,  because  FSIS  has  determined 
that  TG  enzyme  is  suitable  for  use  in 
non-standardized  poultry  products  and 
modified  versions  of  traditional  poultry 
products,  and  because  it  is  interested  in 
harmonizing  the  meat  and  poultry 
inspection  regulations,  the  Agency  is 
amending  9  CFR  381.129  to  require  that 
the  labels  of  poultry  products  fabricated 
or  reformed  using  TG  enzyme  state  that 
the  product  has  been  "formed"  or 
"reformed"  as  part  of  the  product  name. 

Establishments  that  choose  to  use  TG 
enzyme  or  pork  collagen  in  their 
products  will  be  required  to  list  these 
substances,  in  descending  order  of 
predominance,  in  the  product's 
ingredients  statement  (9  CFR  317.2(0(1) 
and  381.118(a)(1)).  This  will  require 
modification  of  the  product's  label  and 
the  printing  of  new  product  labels. 

Because  the  use  of  these  substances  at 
the  level  that  are  being  provided  for  by 
FSIS  is  not  controversial,  and  because 
these  substances  are  permitted  in  non- 
standardized  products,  FSIS  expects  no 
adverse  comment  to  result  from  the 
changes  that  it  is  making  in  this  direct 
final  rule.  Thereiore,  unless  the  Agency 
receives  written  adverse  comments 
within  the  scope  of  this  rulemaking,  or 
a  written  notice  of  intent  to  submit 
adverse  comments  within  the  scope  of 
this  rulemaking,  within  30  days,  this 
action  will  become  final  60  days  after 
publication  in  the  Federal  Register.  If 
written  adverse  comments  within  the 
scope  of  the  nilemaking  are  received, 
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the  final  rulemaking  notice  will  be 
withdrawn,  and  the  Agency  will  publish 
a  proposed  rulemaking  notice  that 
includes  a  comment  period. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  It  has  been 
determined  to  be  not  significant  for 
puirposes  of  E.0. 12866  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Effect  on  Small  Entities 

This  direct  final  rule  will  permit  the 
use  of  TG  enzyme  and  pork  collagen  in 
certain  standardized  meat  food 
products.  It  also  prescribes  labeling 
requirements  for  meat  and  poultry 
products  fabricated  or  reformed  using 
TG  enzyme. 

The  use  of  these  ingredients  is 
Vv^limtary  and  therefore,  the  impact  of 
this  direct  final  rule  on  small 
establishments  is  likely  to  be  minimal. 
FSIS  does  not  believe  that  any  costs 
associated  with  changes  to  labels  will  be 
significant.  The  decision  by  individual 
establishments  to  use  these  ingredients 
will  be  based  on  their  conclusions  that 
the  benefits  of  providing  new  product  to 
meet  consumers'  needs  outweigh  the 
implementation  costs. 

Executive  Order  12988 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  This  final  rule:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5,  381.35,  and  590.320 
through  590.370,  respectively,  must  be 
exhausted  before  any  judicial  challenge 
of  the  application  of  the  provisions  of 
this  direct  final  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA  or  PPIA. 

Paperwork  Requirements 

Abstract:  FSIS  has  submitted  an 
emergency  information  collection 
request  for  the  paperwork  and  record 
keeping  requirements  in  this  direct  final 
rule  in  accordance  with  the  Paperwork 
Reduction  Act.  Establishments  that 
choose  to  use  any  of  the  substances 
permitted  by  this  final  rule  will  have  to 
make  changes  to  their  product  labels. 

Estimate  of  Burden:  Establishments 
must  develop  product  labels  in 
accordance  with  the  regulations.  To 
receive  approval  of  the  labels. 


establishments  must  complete  FSIS 
Form  7234-1.  FSIS  program  employees 
review  FSIS  Form  7234-1  to  ensure  that 
the  information  on  the  labels  complies 
with  the  regulations.  FSIS  estimates  that 
it  will  take  60  minutes  to  design  and 
develop  modified  product  labels  in 
accordance  with  this  direct  final  rule 
and  15  minutes  to  prepare  FSIS  Form 
7234-1  and  submit  it,  along  with  the 
sketch  label,  to  FSIS. 

Establishments  will  only  need  to 
make  the  label  change  once. 

Respondents:  Meat  and  poultry 
product  establishments. 

Estimated  Number  of  Respondents: 
992 

Estimated  number  of  Responses  per 
Respondents:  FSIS  estimates  that  each 
establishment  will  modify  one  product 
label. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,240  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Puricelli,  Paperwork  Specialist,  Food 
Safety  and  Inspection  Service,  USDA, 
Room  109  Cotton  Annex.,  Washington, 
DC  20250-3700. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  functions  of 
the  Agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  method  and  assumptions 
used;  (c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Lee  Puricelli, 
see  the  address  above,  and  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Afhirs, 
Office  of  Management  and  Budget 
(OMB)  Washington,  DC  20253. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  direct  final  rule  and  are  informed 
about  the  mechanism  for  providing  their 
conunents,  FSIS  will  annoimce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
oiganizations  and  individuals.  In 


addition,  the  update  is  available  on  line 
through  the  FSIS  Web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
heald)  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  yoiu  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling.  Meat  Inspection. 
9  CFR  Part  319 

Food  grades  and  standards.  Food 
labeling.  Meat  inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  amends  9  CFR  Chapter 
in  as  follows: 

PART  317— LABEUNQ,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53. 

2.  Section  317.8  is  amended  by 
adding  a  new  paragraph  (b)(39)  to  read 
as  follows: 

i  31 7.8    False  or  mlslMding  labeling  or 
practic—  generally;  specific  prohibitions 
and  rsqulreinents  for  labels  and  containers. 


(b)*  •  • 

(39)  When  transglutaminase  enzyme 
is  used  to  bind  pieces  of  meat  to  form 
a  cut  of  meat,  or  to  reform  a  piece  of 
meat  from  a  multiple  cuts,  there  shall 
appear  on  the  label,  as  part  of  the 
product  name,  a  statement  that  indicates 
that  the  product  has  been  "formed"  or 
"reformed,"  in  addition  to  other        > 
preparation  steps,  e.g.,  "Formed  Beef 
Tenderloin"  or  "Reformed  and  Shaped 
Beef  Tenderloin." 
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PART  319— OEHNmONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION  . 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.17.  2.55. 

4.  Section  319.15  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


S  319.1 5    Miscellaiwou*  beef  product*. 

•        •        •        *        * 

(d)  Fabricated  steak.  Fabricated  beef 
steaks,  veal  steaks,  beef  and  veal  steaks, 
or  veal  and  beef  steaks,  and  similar 
products,  such  as  those  labeled  "tfeef 
Steak.  Chopped,  Shaped.  Frozen." 
"Minute  Steak,  Formed,  Wafer  Sliced, 
Frozen,"  "Veal  Steaks,  Beef  Added, 
Chopped — Molded — Cubed — Frozen, 
Hydrolyzed  Plant  Protein,  and 
Flavoring"  shall  be  prepared  by 
comminuting  and  forming  the  product 
from  fresh  and/or  &x)zen  meat,  with  or 
without  added  fat,  of  the  species 
indicated  on  the  label.  Such  products 
shall  not  contain  more  than  30  percent 
fat  and  shall  not  contain  added  water  or 
extenders  Transglutaminase  enzyme  at 
levels  of  up  to  65  ppm  may  be  used  as 
a  binder.  Beef  cheek  meat  (trimmed  beef 
cheeks)  may  be  used  in  the  preparation 
of  febricated  beef  steaks  only  in 
accordance  with  tiie  conditions 
prescribed  in  paragraph  (a)  of  this 
section. 


5.  Section  319.81  is  amended  by 
adding  the  following  new  sentence  after 
the  phrase  "shall  not  exceed  70  percent 
of  the  fresh  beef  weight": 

"Transglutaminase  enzyme  at  levels 
of  up  to  65  ppm  may  be  used  as  a  binder 
in  such  product." 

6.  Section  319.104  is  amended  by 
revising  paragraph  (d)  to  read  as 
foHows: 


{31«.1*l 


(d)  The  binders  provided  for  use  in 
cured  pork  products  in  a  regulation  in 
this  subchapter,  in  9  CFR  Chapter  m. 
Subchapter  E,  or  in  21  CFR  Chapter  I, 
Subchapter  A  or  Subchapter  B,  may  be 
used  singly  in  those  cured  pork 
products  labeled  as  "Ham  Water 
Added,"  "Ham  and  Water  Product-X% 
of  Weight  is  Added  Ingredients,"  and 
"Ham  with  Natural  Juices."  In  addition 
to  the  binders  referred  to  in  the 
preceding  sentence,  the  following 
substances  are  permitted  for  use  as 
binders  and  may  be  used  singly  in  those 
cured  pork  products  labeled  as  "Ham 
Water  Added,"  "Ham  and  Water 


Product-X%  of  Weight  is  Added 
Ingredients,"  and  "Ham  with  Natural 
Juices":  pork  collagen  at  up  to  3.5%  of 
the  product  formulation.  Unless  their 
use  is  provided  for  in  a  regulation  in 
this  subchapter,  in  9  CFR  Chapter  III, 
Subchapter  E,  or  in  21  CFR  Chapter  I, 
Subchapter  A  or  Subchapter  B,  or  in  this 
paragraph,  these  binders  are  not 
permitted  to  be  used  in  combination 
with  another  such  binder  listed  for  use 
in  cured  pork  products.  When  any  such 
substance  is  added  to  these  products, 
the  substance  shall  be  declared  in  the 
ingredients  statement  by  its  common  or 
usual  name  in  order  of  predominance. 
•        *        *        *        * 

7.  Section  319.140  is  amended  by 
adding  the  following  new  sentence  after 
the  phrase  "may  contain  binders  and 
extenders  as  provided  in  a  regulation 
permitting  that  use  in  this  subchapter  or 
in  9  CFR  Chapter  ID,  Subchapter  E,  or 
in  21  CFR  Chapter  I,  Subchapter  A  or 
Subchapter  B": 

"In  addition  to  the  binders  and 
extenders  referred  to  in  the  preceding 
sentence,  the  following  two  substances 
may  also  be  used  as  binders  in  those 
sausages  in  which  the  use  of  such  class 
of  substances  is  permitted:  pork 
collagen  at  up  to  3.5%  of  the  product 
formulation  and  transglutaminase 
enzyme  at  up  to  65  ppm  of  the  product 
formulation." 

8.  Section  319.143  is  amended  by 
removing  the  phrase  "%  318.7(c)(4)  of 
this  subchapter",  and  adding  "%  319.140 
of  this  part"  in  its  place. 

9.  Section  319.180  is  amended  by 
revising  paragraph  (e)  to  read  as  follows 

1319.180    FrMiWurtw,  frank,  fMrter, 


betogna,  kneofcuMiret,  and  aknUar  pradycti. 

***** 

(e)  Binders  aad  extenders  as  provided 
in  §  319.14(0  of  this  part  may  be  used  in 
cooked  sausage  that  otherwise  comply 
with  paragraph  (a)  or  (b)  of  this  section. 
When  any  such  subst^ice  is  added  to 
these  products,  the  substance  shall  be 
declared  in  the  ingredients  statement  by 
its  common  or  usual  name  in  order  of 
predominance. 
***** 

PARt  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

10.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  450;  21  U.S.C. 
451^70;  7  CFR  2.18.  2.53. 

11.  Section  381.129  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


§381.129    False  or  misleading  labeling  or 
containers. 

***** 

(e)  When  transglutaminase  enzyme  is 
used  to  bind  pieces  of  poultry  to  form 
a  cut  of  poultry,  or  to  reform  a  piece  of 
poultry  from  a  multiple  cuts  of  poultry, 
there  shall  appear  on  the  label,  as  part 
of  the  product  name,  a  statement  that 
indicates  that  the  product  has  been 
"formed"  or  "reformed."  in  addition  to 
other  preparation  steps,  e.g.,  "Formed 
Turkey  Thigh  Roast"  or  "Reformed  and 
Shaped  Chicken  Breast." 

12.  Section  381.159  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§381.159    Poultry  rolls. 

(a)  Binders  or  extenders  may  be  added 
in  accordance  with  a  regulation  in  this 
subchapter,  in  9  CFR  Chapter  m, 
Subchapter  E,  or  in  21  CFR  Chapter  I, 
Subchapter  A  or  Subchapter  B.  In 
addition  to  the  binders  referred  to  in  the 
preceding  sentence,  the  following 
substances  are  permitted  for  use  as 
binders  in  poultry  rolls: 
transglutaminase  enzyme  at  up  to  65 
ppm.  When  binding  agents  are  added  in 
excess  of  3  percent  for  cooked  rolls  and 
2  percent  fm  raw  rolls,  the  common 
name  of  the  agent  or  the  term  "Binders 
Added"  shall  be  included  in  the  name 
of  the  product;  e.g.,  "Turkey  Roll- 
Gelatin  Added." 
***** 

Done  at  Washington,  DC.  on:  October  25. 
2001. 

TiMraaa  |.  MIy, 
Administrator 
[PR  Doc.  01-27264  Filed  10-30-01;  8:45  am) 

BNJJNG  COeC  341«-aM-# 


12CFRPwtt1« 
[No.  lM1-tS] 


agency:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  adopting  as 
final,  without  change,  the  interim  final 
rule  that  amended  the  maintenance  of 
effort  provision  of  its  regulations  to 
eliminate  the  three-year  averaging 
requirement  and  to  reduce  the  required 
minimiun  number  of  in-person  board  of 
directors  meetings  that  a  Federal  Home 
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Loan  Bank  (Bank)  must  hold  annually  to 
six  meetings. 

DATES:  This  final  rule  shall  become 
effective  on  November  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  L.  Smith,  Acting  Director,  at  (202) 
408-2991,  Patricia  L.  Sweeney,  Program 
Analyst,  at  (202)  408-2872,  Office  of 
Policy,  Research,  and  Analysis;  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  at  (202)  408-2930,  or  Thomas 
Heam,  Senior  Attorney-Advisor,  at  (202) 
408-2976,  Office  of  the  General 
Counsel;  or  by  regidar  mail  at  the 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW..  Washington.  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

On  December  21. 1999,  the  Finance 
Board  published  an  interim  final  rule 
implementing  the  specific  limits  on 
annual  compensation  for  the 
Chairperson,  Vice  Chairperson,  and 
other  members  of  a  Bank's  board  of 
directors  imposed  by  section  7(i)  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended  by  the  Gramm-Leach-Bliley 
Act  (GLB  Act)  (section  606(b)).  Pub.  L. 
No.  106-102,  113  Stat.  1338  (November 
12, 1999).  See  64  FR  71275  (December 
21, 1999).  The  interim  final  rule 
required  each  Bank's  board  of  directors, 
notwithstanding  the  compensation 
limits,  to  continue  to  maintain  its  level 
of  oversight  of  the  management  of  the 
Bank  (maintenance  of  effort  standard). 
Consistent  with  this  maintenance  of 
effort  standard,  the  interim  final  rule 
required  that  each  Bank's  board  of 
directors  hold  no  fewer  in-person 
meetings  in  any  year  than  it  held  on 
average  over  the  immediately  preceding 
three  years  (three-year  averaging 
requirement). 

The  Finance  Board  finalized  the 
interim  final  rule  on  March  14,  2000. 
See  65  FR  13663  (March  14,  2000).  The 
final  rule  revised  the  minimiim 
meetings  requirement  in  §  918.7(a)  to 
the  lesser  of:  (1)  Nine;  or  (2)  the  three- 
year  averaging  requirement.  See  id.  This 
change  was  made  in  order  to  avoid  the 
vagaries  of  timing  of  the  pure  averaging 
requirement  and  reflect  the  operational 
reality  at  the  Banks  regarding  the 
average  number  of  meetings  held  over 
the  preceding  three  years.  In  addition, 
§  918.7(b)  of  the  final  rule  clarified  that 
a  Bank  could  apply  to  the  Finance 
Board  for  a  waiver  of  the  miniipniTi 
meetings  requirement  pursuant  to  the 
procedures  of  12  CFR  part  907.  See  id. 

Based  on  subsequent  experience  with 
the  miniTniim  meetings  requirement,  on 


May  14,  2001,  the  Finance  Board 
published  a  second  interim  final  rule 
that  further  amended  the  maintenance 
of  effort  provision  to  eliminate  the 
three-year  averaging  requirement  and  to 
reduce  the  required  minimum  number 
of  in-person  board  of  directors  meetings 
that  a  Bank  must  hold  annually  to  six 
meetings.  See  66  FR  24263  (May  14. 
2001).  The  May  2001  interim  final  rule 
also  removed  the  waiver  provision  of 
§  918.7(b),  because  the  ability  to  request 
a  waiver  of  Finance  Board  regulatory 
provisions  is  already  provided  for  in  12 
CFR  part  907.  See  id. 

As  discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  May  2001 
interim  final  rule,  these  changes  were 
made  based  on  arguments  by  the  Banks 
that  they  would  be  able  to  conduct  their 
business  more  efficiently  and  effectively 
by  holding  only  six  annual  in-person 
board  meetings.  The  Banks  indicated 
that  they  woidd  be  able  to  continue  to 
maintain  their  level  of  oversight  over 
the  management  of  the  Banks  by 
conducting  more  business  at  fewer,  but 
longer,  board  meetings,  and/or  placing 
greater  reliance  on  board  committees  for 
the  conduct  of  certain  board  business. 
The  Banks  noted  that  the  three-year 
averaging  requirement  created  a 
standard  that  varied  among  the  Banks, 
with,  for  example,  one  Bank,  based  on 
the  standard,  already  holding  only  six 
in-person  board  meetings  annually. 

The  Finance  Board  also  determined, 
based  on  a  survey  of  the  niunber  of 
board  of  directors  meetings  held  in  1999 
by  a  number  of  financial  institution 
holding  companies  and  housing 
Government-Sponsored  Enterprises 
(GSEs),  that  requiring  at  least  six  in- 
person  Bank  board  of  directors  meetings 
in  any  year  is  within  the  range  of  the 
number  of  annual  board  meetings  held 
by  such  holding  companies  and  GSEs. 
Further;  providing  the  boards  of  the 
Banks  with  greater  discretion  in 
determining  the  number  of  board 
meetings  to  hold  annually  is  consistent 
with  the  GLB  Act's  emphasis  on 
devolving  governance  issues  to  the 
Banks. 

The  May  2001  interim  final  rule 
provided  for  a  30-day  comment  period, 
which  closed  on  June  13,  2001.  The 
Finance  Board  received  comment  letters 
from  two  Banks,  which  are  discussed 
below. 

n.  Analysis  of  Final  Rule 

The  final  rule  adopts  §918.7  of  the 
May  2001  interim  final  rule  without 
change.  Section  918.7  states: 

Notwithstanding  the  limits  on  annual 
directors'  compensation  established  by 
section  7(i)  of  the  [Bank]  Act,  as  amended, 
the  board  of  directors  of  each  Bank  shall 


continue  to  maintain  its  level  of  oversight  of 
the  management  of  the  Bank.  In  maintaining 
its  level  of  oversight,  the  board  of  directors 
of  a  Bank  shall  hold  at  least  six  in-person 
meetings  in  any  year. 

12  CFR  918.7. 

One  commenter  interpreted  the 
changes  to  the  maintenance  of  effort 
requirement  as  a  conclusion  by  the 
Finance  Board  that  six  in-person  board 
meetings  each  year  will  fully  enable  the 
directors  of  a  Bank  to  fulfill  their 
fiduciary  duties  to  the  Bank's  members. 
This  comment  misinterprets  the 
maintenance  of  effort  requirement. 
Section  918.7  requires  that,  in 
maintaining  its  level  of  oversight  of  the 
management  of  the  Bank,  the  Bank  shall 
hold  at  least  six  in-person  board 
meetings  in  any  year.  As  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  May  2001  interim  final  rule 
explains,  if  a  Bank's  board  intends  to 
hold  fewer  annual  in-person  board 
meetings  than  it  has  held  in  past  years, 
it  would  be  in  the  .board's  best  interest 
to  document  bow  it  will  continue  to 
meet  the  maintenance  of  effort  standard 
and  its  fiduciary  duties  regarding  the 
Bank's  safety  and  soundness.  If  the  Bank 
cannot  continue  to  maintain  its  level  of 
oversight  over  Bank  management  with 
six  board  meetings  in  a  given  year,  then 
it  would  need  to  hold  more  board 
meetings  per  year.  See  66  FR  at  24264. 

The  other  commenter  contended  that 
the  Finance  Board  should  only  be 
concerned  that  a  Bank's  board  of 
directors  has  established  sound 
governing  processes,  and  should  not 
pre-determine  what  governance 
practices  are  absolutely  required  for  all 
Banks  in  all  circiunstances.  As 
discussed  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  March  2000 
final  rule,  the  minimum  meetings 
requirement  was  adopted  for  safety  and 
soimdness  reasons.  While  the  Finance 
Board  acknowledges  that  decisions  on 
the  number  of  Bank  board  meetings 
generally  shoidd  be  within  the  purview 
of  the  corporate  governance 
responsibilities  of  the  Banks'  boards,  the 
Finance  Board  believes  that  its  safety 
and  soundness  concerns  with  respect  to 
the  Bank  boards'  level  of  oversight  of 
Bank  management  warrant  a  regulatory 
response.  Accordingly,  the  Finance 
Board  is  retaining  the  minimimi 
meetings  requirement  in  the  final  rule. 

m.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  final 
rule,  the  provisions  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  do 
not  apply.  Moreover,  the  final  rule 
applies  only  to  the  Banks,  which  do  not 
come  within  the  meaning  of  "small 
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entities"  as  defined  in  the  Regulatory 
Flexibility  Act.  See  id.  section  601(6). 

IV  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Therefore,  the 
Finance  Board  has  not  submitted  any 
information  to  the  Office  of 
Management  and  Budget  for  review. 

Accordingly,  the  interim  final  rule 
amending  12  CFR  part  918,  published  at 
66  FR  24263  (May  14,  2001),  is  adopted 
by  the  Federal  Housing  Finance  Board 
as  final  without  change. 

Dated:  October  24.  2001. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
|.  Timothy  O'Neill, 
Chairman. 

IFR  Doc.  01-27389  Filed  10-30-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Dockat  No.  2001-NM-310-AD;  Amendment 
39-12474;  AD  2001-21-51] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-«00,  -700,  and  -<00  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  dociunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2001-21-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Boeing  Model  737-600,  -700. 
and  -800  series  airplanes  by  individual 
notices.  This  AD  requires  a  detailed 
visual  inspection  for  damage  of  the  aft 
pressure  bulkhead  at  body  station  (BS) 
1016  and  the  forward  attachment  of  the 
vertical  fin  at  body  section  48.  and 
corrective  action,  if  necessary.  This 
action  is  prompted  by  a  report  of 
damage  to  the  web  of  the  aft  pressure 
bulkhead  at  BS  1016.  The  actions 
specified  by  this  AD  are  intended  to 
find  and  fix  damage  of  the  aft  pressure 
bulkhead  at  BS  1016  and  the  forward 
attachment  of  the  vertical  fin  at  body 
section  48.  which  could  result  in 
structural  failure  of  the  aft  pressure 
bulkhead  and  consequent  uncontrolled 
decompression,  or  loss  of  structural 
integrity  of  the  forward  support  of  the 


vertical  fin,  loss  of  the  vertical  fin,  and 
consequent  loss  of  control  of  the 
airplane. 

DATES:  Effective  November  5,  2001,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  emergency  AD  2001-21-51, 
issued  October  12,  2001,  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
5.  2001. 

Comments  for  inclusion  in  the  Rides 
Docket  must  be  received  on  or  before 
December  31,2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
310-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-310-AD"  in  the 
subject  line  emd  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCD  text. 

The  applicable  service  information 
may  be  obtained  fi-om  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Fung,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-1221; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
October  12,  2001,  the  FAA  issued 
emergency  AD  2001-21-51,  which  is 
applicable  to  certain  Boeing  Model  737- 
600,  -700,  and  -800  series  airplanes. 

The  FAA  recently  received  a  report 
indicating  that  an  operator  found 
damage  to  the  web  of  the  aft  pressure 
bulkhead  at  body  station  (BS)  1016  on 
a  Boeing  Model  737-700  series  airplane. 
One  section  of  the  web  had  two  large 


dents  that  crossed  a  radial  tearstrap  and 
a  crease  common  to  one  edge.  During 
replacement  of  the  damaged  web 
sections  of  the  bulkhead,  additional 
damage  to  the  vertical  shear  beam  web 
and  to  the  skin  adjacent  to  the    .' 
attachment  fittings  of  the  vertical  fin  at 
BS  1016  was  found.  The  vertical  shear 
beam  webs  are  integral  to  the 
attachment  fittings  that  attach  the 
vertical  fin  to  the  fuselage.  A  shimmy 
event  of  the  main  landing  gear  (MLG)  on 
that  airplane  also  was  reported,  and  was 
so  severe  that  it  damaged  the  MLG  and 
resulted  in  replacement  of  the  right 
MLG. 

Subsequent  to  the  first  report,  three 
other  operators  reported  similar  damage 
to  the  aft  pressure  bulkhead  on  other 
Boeing  Model  737-700  series  airplanes, 
following  severe  shimmy  events  which 
resulted  in  damage  to  the  MLG.  A  0.65- 
inch  crack  in  the  aft  pressure  bulkhead 
also  was  found  on  one  of  the  damaged 
airplanes.  Shimmy  events  are  a  possible 
cause  of  the  aft  pressure  bulkhead 
damage;  however,  the  actual  cause  is 
undetermined.  Hard  landings  and  tail    . 
strikes  are  other  possible  causes.  Such 
damage,  if  not  fixed,  could  result  in 
structural  failure  of  the  aft  pressure 
bulkhead  and  consequent  uncontrolled 
decompression,  or  loss  of  structural 
integrity  of  the  forward  support  of  the 
vertical  fin,  loss  of  the  vertical  fin,  and 
consequent  loss  of  control  of  the 
airplane. 

Boeing  Model  737-600  and  -800 
series  airplanes  have  identical  structure 
in  the  subject  area  and  may  also  be 
subject  to  the  same  imsafe  condition 
described  above. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Telegraphic  Alert  Service 
Bulletin,  737-53A1238,  dated  October 
11,  2001,  which  describes  procedures 
for  a  detailed  visual  inspection  for 
damage  of  the  aft  pressure  bulkhead  at 
body  station  (BS)  1016  and  the  forward 
attachment  of  the  vertical  fin  at  body 
section  48.  For  airplanes  on  which 
damage  is  found,  the  service  bulletin 
describes  procedines  for  doing  an 
additional  detailed  visual  inspection  of 
the  vertical  beam  web  installation.  The 
service  bulletin  also  specifies  contacting 
Boeing  for  repair  of  any  damage  found, 
and  reporting  inspection  results  to 
Boeing. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  emergency  AD  2001-21-51 
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to  find  and  fix  damage  of  the  aft 
pressure  bulkhead  at  BS  1016  and  the 
forward  attachment  of  the  vertical  fin  at 
body  section  48,  which  coidd  result  in 
structural  failure  of  the  aft  pressure 
bulkhead  and  consequent  uncontrolled 
decompression,  or  loss  of  structural 
integrity  of  the  forward  support  of  the 
vertical  fin,  loss  of  the  vertical  fin,  and 
consequent  loss  of  control  of  the 
airplane.  The  AD  requires  a  detailed 
visual  inspection  for  damage  of  the  aft 
pressure  bulkhead  at  body  station  1016 
and  the  forward  attachment  of  the 
vertical  fin  at  body  section  48,  and 
corrective  action,  if  necessary.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
previously  described,  except  as 
discussed  below. 

Differences  Between  This  AD  and  the 
Telegraphic  Service  Bulletin 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  AD  requires  the 
repair  of  those  conditions  to  be 
accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

The  service  bulletin  also  specifies 
doing  a  detailed  visual  inspection  of  the 
aft  pressure  bulkhead  at  body  station 
1016  and  the  forward  attachment  of  the 
vertical  fin  at  body  section  48  for 
damage,  within  a  compliance  time  that 
ranges  between  5  and  30  days, 
depending  upon  airplane  grouping. 
However,  this  AD  also  requires  doing 
the  detailed  visual  inspection  before 
further  fiight  if  a  severe  shimmy  event 
that  damaged  the  main  landing  gear,  a 
hard  landing,  or  a  tail  strike  occurs  after 
the  effective  date  of  this  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that  are 
required  by  this  AD  will  enable  the  FAA 
to  complete  its  evaluation  of  the  need 
for  find  action.  Once  final  action  is 
developed,  approved,  and  made 
available,  the  FAA  may  consider  further 
rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 


notices  issued  on  October  12,  2001,  to 
all  known  U.S.  owners  and  operators  of 
Boeing  Model  737-600,  -700,  and  -800 
series  airplanes;  line  numbers  1  through 
405  inclusive,  and  line  numbers  466, 
585,  590,  and  793.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-310-AD.** 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  tmsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency  , 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regiUatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
S  39.1 3    [Amandw}] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-21-51     Boeing:  Amendment  39-12474. 
Docket  2001-NM-310-AD. 

Applicability:  Model  737-600.  -700.  and 
-800  series  airplanes:  line  numbers  1  through 
405  inclusive,  and  line  numbers  466.  585, 
590.  and  793:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  And  and  fix  damage  of  the  aft  pressure 
bulkhead  at  body  station  1016  and  the 
forward  attachment  of  the  vertical  fin  at  body 
section  48,  which  could  result  in  structural 
failure  of  the  aft  pressure  bulkhead  and 
consequent  uncontrolled  decompression,  or 
loss  of  structural  integrity  of  the  forward 
support  of  the  vertical  fin,  loss  of  the  vertical 
fin,  and  consequent  loss  of  control  of  the 
airplane:  accomplish  the  following: 

Inspection  | 

(a)  Do  a  detailed  visual  inspection  for 
damage  of  the  aft  pressure  bulkhead  at  body 
station  1016  and  the  forward  attachment  of 
the  vertical  fin  at  body  section  48,  according 
to  Boeing  Telegraphic  Alert  Service  Bulletin. 
737-53A1238,  dated  October  11,  2001. 
Except  as  provided  by  paragraph  (b)  of  this 
AD,  do  the  inspections  at  the  time  specified 
in  paragraph  (a)(lh  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable. 

(1)  For  Group  1  airplanes  as  identified  in 
paragraph  I.A.,  "Effectivity,"  of  the  service 
bulletin:  Within  5  days  after  the  effective 
date  of  this  AD. 

(2)  For  Group  2  airplanes  as  identified  in 
paragraph  I.A.,  "Effectivity,"  of  the  service 
bulletin:  Within  10  days  after  the  effective 
date  of  this  AD. 

(3)  For  Group  3  airplanes  as  identified  in 
paragraph  I.A.,  "Effectivity,"  of  the  service 
bulletin:  Within  30  days  after  the  effective 
date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  airplanes  identified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD:  Do  the  inspection 
at  the  time  specifi«d  in  those  paragraphs,  as 
applicable. 

(1)  For  Group  2  or  Group  3  airplanes  on 
which  a  severe  shimmy  event  that  damaged 
the  main  landing  gear  before  the  effective 
date  of  this  AD,  or  on  which  a  hard  landing 
or  a  tail  strike  occurred  before  the  effective 
date  of  this  AD:  Do  the  inspection  required 
by  paragraph  (a)  of  this  AD  at  the  time 
specified  in  paragraph  (a)(1)  of  this  AD. 

(2)  For  Group  3  airplanes  on  which  a 
shimmy  event  that  damaged  the  aircraft 
interior  or  the  flaps  occurred  before  the 
effective  date  of  this  AD:  Do  the  inspection 
required  by  paragraph  (a)  of  this  AD  at  the 
time  specified  in  paragraph  (a)(2)  of  this  AD. 

(c)  Do  the  inspection  required  by  paragraph 
(a)  of  this  AD  before  further  flight  after  any 
of  the  following  events  occurring  after  the 
effective  date  of  this  AD:  A  severe  shimmy 
event  that  damaged  the  main  landing  gear,  a 
hard  landing,  or  a  tail  strike. 

Corrective  Action 

(d)  If  any  damage  is  found  during  the 
inspection  required  by  this  AD,  before  further 


flight,  do  a  detailed  visual  inspection  of  the 
vertical  beam  web  installation  for  damage, 
according  to  Boeing  Telegraphic  Alert 
Service  Bulletin,  737-53A1238,  dated 
October  11,  2001.  If  any  damage  is  found, 
before  further  flight,  repair  all  damage  per  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  AGO,  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager.  Seattle  AGO.  as  required  by 
this  paragraph,  the  approval  letter  must 
specifically  reference  this  AD. 

Reporting  Requirement 

(e)  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  to  the  Manager. 
Seattle  AGO.  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton, 
Washington  98055-4056;  fax  (425)  227-1181; 
at  the  applicable  time  specified  in  paragraph 
(e)(1)  or  (e)(2)  of  this  AD.  The  report  must 
include  the  following:  The  approximate  date 
of  inspection;  whether  the  shimmy  dampers 
were  installed  subsequent  to  aircraft  delivery; 
a  description  of  any  structural  damage  found 
and  its  location,  as  well  as  the  extent  and 
depth  of  the  damage,  or  whether  structural 
damage  was  NOT  found;  whether  any 
shimmy  event,  hard  landing,  engine-out,  or 
tail  strike  has  occurred;  the  airplane  serial 
number;  and  the  number  of  landings  and 
flight  hours  on  the  airplane.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.G.  3501  et  seq]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  5  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  5 
days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO.  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftt>m  the  Seattle  AGO. 

Special  Flight  PermiU 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Telegraphic  Alert 
Service  Bulletin,  737-53A1238,  dated 
October  11,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
November  5,  2001,  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  emergency  AD 
2001-21-51,  issued  on  October  12,  2001. 
which  contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on  October 
22,  2001. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-27188  Filed  10-30-01;  8:45  am) 

BtLUNG  CODE  4910-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-281-AD;  Amendment 
39-12491;  AD  2001-22-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  727 
series  airplanes.  This  action  requires 
repetitive  inspections  for  migration  or 
corrosion  of  the  outer  hinge  pins  that 
attach  the  horizontal  stabilizer  to  the 
vertical  fin,  and  various  follow-on 
actions,  if  necessary.  This  action  also 
provides  other  repetitive  inspections  for 
cracking  or  corrosion  of  the  hinge  pins, 
which  terminate  the  required  repetitive 
inspections  for  migration  or  corrosion; 
these  inspections  are  optional  for 
airplanes  on  which  no  migration  or 
corrosion  is  foimd.  This  action  is 
necessary  to  find  and  fix  corrosion  or 
cracking  in  the  hinge  pins  of  the 
horizontal  stabilizer,  which  could  lead 
to  structural  degradation  of  the  hinge  of 


Federal  Register / Vol.  66.  No.  211 /Wednesday,  October  31,  2001 /Rules  and  Regulations        54921 


the  horizontal  stabilizer  and  result  in 
loss  of  the  horizontal  stabilizer  and 
consequent  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  November  15,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
15,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  31,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
281-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcommen^aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-281-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  biplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Nficrosoft  Word  97  for 
Win^Bws  or  ASCn  text. 

The  service  inforaaatioH  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washisgton  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transp(Ht  Airplane 
Directorate,  1661  Lind  Aventie,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  7S0,  Washington,  DC. 

PSH  ^IniT^n  S^DNMn llON  CONTflCTI 

Walter  Sippel,  Aerospace  Engineer, 
AiffrHSM  Branch,  ANM-120S,  FAA, 
SoaWiB  Airo^  Cer^cation  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2774;  fax  (425)  227-1181. 
SUPnEMCNTARY  INFORMATION:  The  FAA 
has  received  reports  of  cracks  and 
corrosion  in  the  outer  hinge  pins  that 
attach  the  horizontal  stabilizer  to  the 
vertical  fin  on  several  Boeing  Model  727 
series  airplanes.  The  cracks  in  the  outer 
hinge  pins,  which  are  made  of  4330 
steel,  have  been  attributed  to  stress 
corrosion.  These  cracks  often  initiate  in 
corroded  areas  of  the  hinge  pin  not 
protected  by  chrome  plating.  Corrosion 
has  also  been  found  on  inner  foil-safe 
hinge  pins.  Corrosion  or  cracking  in  the 
outer  hinge  pins  of  the  horizontal 
stabilizer  could  lead  to  structural 


degradation  of  the  stabilizer  hinge  joint 
and  consequent  loss  of  the  horizontal 
stabilizer,  which  would  result  in  loss  of 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
55A0090,  Revision  1 ,  dated  September 
20,  2001,  which  describes  procedures 
for  repetitive  detailed  visual  inspections 
for  migration  or  corrosion  of  the  outer 
hinge  pins  of  the  horizontal  stabilizer, 
and  various  follow-on  actions,  if 
necessary.  The  follow-on  actions 
include: 

•  A  torque  test  (referred  to  in  the 
service  bulletin  as  a  "torque  check")  of 
the  nut  on  the  outer  hinge  pins,  and 
reduction  of  the  torque  values  for  the 
nut  on  the  outer  hinge  pins,  if 
necessary. 

•  Repetitive  detailed  visual  and 
magnetic  particle  inspections  for 
corrosion  or  cracking  of  the  outer  and 
inner  hinge  pins  (which  also  involves 
removal  of  outer  and  inner  hinge  pins, 
as  necessary,  and  application  of 
corrosion  preventative  compound  or 
grease  on  the  hinge  pins). 

•  Replacement  of  migrated,  cracked, 
or  broken  hinge  pins  with  new  or 
serviceable  hinge  pins. 

Accomplishment  of  the  repetitive 
detailed  visual  and  magnetic  particle 
inspections  for  corrosion  or  cracking  of 
the  outer  and  inner  hinge  pins,  as 
necessary,  including  all  associated 
actions,  eliminates  the  need  for  the 
repetitive  detailed  visual  inspections  for 
migration  or  corrosion  of  the  hinge  pins. 

Exptaaatiee  ef  Ae  ■afameoeiilB  rfike 
Rale 

Since  an  unsafe  condition  has  been 
idmitified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
fiad  and  fix  cotroaiaB  er  cracking  in  the 
outer  hinge  pins  of  t^  horizontal 
sti^ilizer,  which  couM  lead  to  structural 
degradation  of  the  hinge  of  the 
horizontal  stabilizer  and  result  in  loss  of 
the  horizontal  stabilizer  and  consequent 
loss  of  controllability  of  the  airplane. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  This  AD  and 
Service  Bulletin 

This  AD  differs  from  the  referenced 
service  bulletin  in  the  following  ways: 

•  The  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for 
disposition  of  repair  conditions. 
However,  this  AD  requires  the  repair  of 


those  conditions  to  be  accomplished  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

•  The  referenced  service  bulletin 
recommends  accomplishment  of  the 
repetitive  detailed  visual  and  magnetic 
particle  inspections  for  corrosion  or 
cracking  of  the  outer  and  inner  hinge 
pins;  and  provides  initial  and  repetitive 
compliance  times  for  these  inspections. 
However,  for  airplanes  on  which  no 
migrated,  cracked,  broken,  or  corroded 
hinge  pins  are  foimd,  this  AD  provides 
for  accomplishment  of  the  repetitive 
detailed  visual  and  magnetic  particle 
inspections  as  an  option  which 
terminates  the  requirement  for  repetitive 
inspections  for  pin  migration  or 
corrosion. 

Interim  Actien 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  requiring,  for  all  airplanes, 
accomplishment  of  ti^e  inspections  in 
Fart  3  and  Fart  4  of  the  service  bulletin, 
which — as  described  above — are 
specified  in  this  AD  as  optional  for 
airplanes  on  which  ao  migrated, 
cracked,  broken,  or  carroded  hinge  pins 
ace  found.  However,  the  planned 
compliance  time  for  such  inspections  is 
sufficiently  long  so  tWt  notice  and 
opportiuiity  for  prior  pablie  comment 
will  be  practicable. 

niaiii  aiiaaliHii  ef  Eak^  Eflective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoptioB  of  this 
regulation,  it  is  found  that  notice  and 
opportiuiity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  36  days. 

CoBuaeats  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
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received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  detennining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Loclude  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-281-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regiilation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-12    Boeing:  Amendment  39-12491. 
Docket  2001-NM-281-AD. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  corrosion  or  cracking  in  the 
hinge  pins  of  the  horizontal  stabilizer,  which 
could  lead  to  structural  degradation  of  the 
hinge  of  the  horizontal  stabilizer  and  result 
in  loss  of  the  horizontal  stabilizer  and 
consequent  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 

One-Time  Inspection  and  Torque  Test,  and 
Follow-On  Actions  (Certain  Aiiplanes) 

(a)  For  outer  hinge  pins  that  attach  the 
horizontal  stabilizer  to  the  vertical  fin  on 
which  the  actions  in  Boeing  Service  Bulletin 
727-55-0086,  Revision  1.  dated  June  23, 
1988,  have  NOT  been  accomplished  prior  to 
the  effective  date  of  this  AD:  Within  90  days 
after  the  effective  date  of  this  AD,  do  a  one- 
time detailed  visual  inspection  for  migration 
or  corrosion  of  the  outer  hinge  pins,  per  Part 
1  of  the  Work  Instructions  of  Boeing  Alert 
Service  Bulletin  727-55A0090,  Revision  1, 
dated  September  20,  2001.  If  no  migration  or 
corrosion  of  an  outer  hinge  pin  is  found. 


before  further  flight,  do  a  torque  test  (referred 
to  in  the  service  bulletin  as  a  "torque  check") 
of  the  nuts  on  the  outer  hinge  pins  to 
determine  the  existing  torque  values  and  if 
any  hinge  pins  are  cracked  or  broken,  per 
Boeing  Alert  Service  Bulletin  727-55A0090, 
Revision  1. 

Note  2:  Boeing  Service  Bulletin  727-55- 
0086,  Revision  1,  dated  June  23, 1988, 
recommends  a  one-time  inspection  and 
application  of  primer  to  prevent  corrosion  on 
the  outer  hinge  pins  of  the  horizontal 
stabilizer  on  all  Boeing  Model  727  series 
airplanes.  That  service  bulletin  also  specifies 
a  reduction  of  torque  values  for  installing  the 
nuts  of  the  outer  hinge  pins,  which  is 
intended  to  prevent  stress  corrosion  cracking. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  any  outer  hinge  pin  that  is  not 
migrated,  cracked,  broken,  or  corroded, 
torque  the  nut  on  the  outer  hinge  pin  within 
the  limits  specified  in  Boeing  Alert  Service 
Bulletin  727-55A0090,  Revision  1,  per  that 
service  bulletin,  and  within  180  days  after 
accomplishment  of  paragraph  (a)  of  this  AD, 
do  the  initial  inspection  in  paragraph  (b)  of 
this  AD,  and  applicable  follow-on  actions. 

(2)  For  any  migrated,  cracked,  or  broken 
outer  hinge  pin  that  is  not  corroded:  Do 
paragraph  (c)  of  this  AD. 

(3)  For  any  corroded  outer  hinge  pin:  E)o 
paragraph  (d)  of  this  AD. 

Repetitive  Inspections 

(b)  For  outer  hinge  pins  of  the  outer 
horizontal  stabilizer  on  which  the  actions  in 
Boeing  Service  Bulletin  727-55-0086, 
Revision  1,  dated  June  23, 1988,  HAVE  been 
accomplished-prior  to  the  effective  date  of 
this  AD,  and  airplanes  identified  in 
paragraph  (a)(1)  of  this  AD:  Within  90  days 
after  the  effective  date  of  this  AD,  except  as 
provided  by  paragraph  (a)  of  this  AD,  do  a 
detailed  visual  inspection  for  migration  or 
corrosion  of  both  the  outer  and  inner  hinge 
pins,  per  Part  2  of  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  727-55A0090, 
Revision  1,  dated  September  20,  2001.  If  no 
migration  or  corrosion  of  a  hinge  pin  is 
found,  repeat  the  inspection  every  180  days, 
per  Boeing  Alert  Service  Bulletin  727- 

55  A0090.  Revision  1.  until  paragraph  (e)  of 
this  AD  is  accomplished. 

Follow-On  Corrective  Actions:  Migrated, 
Cracked,  or  Broken  Hinge  Pin 

(c)  If  any  migration  of  the  hinge  pin  or  a 
cracked  or  broken  hinge  pin  is  found  during 
an  inspection  per  paragraph  (a)  or  (b)  of  this 
AD,  but  NO  corrosion  is  found:  Before  further 
flight,  do  all  actions  in  Part  4  of  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-55 A0090.  Revision  1,  dated  September 
20,  2001 ,  per  paragraph  (e)  of  this  AD. 
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Note  4:  Parts  1  and  2  of  the  Work 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-55A0090,  Revision  1,  refer  to  Figures  4 
and  5  of  that  service  bulletin  as  follow-on 
corrective  actions  for  certain  conditions. 
Figures  4  and  5  of  that  service  bulletin 
specify  accomplishment  of  Parts  3  and  4, 
respectively,  of  the  Work  Instructions  of  that 
service  bulletin. 

Follow-On  Corrective  Actions:  Corrosion 

(d)  If  any  corrosion  of  a  hinge  pin  is  found 
during  an  inspection  per  paragraph  (a)  or  (b) 
of  this  AD:  Do  paragraph  (d)(1)  or  (d)(2)  of 
this  AD,  as  applicable. 

(1)  If  corrosion  is  found  on  the  inner  hinge 
pin  only:  Before  further  flight,  do  all  actions 
in  Part  3  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  727-55A0090, 
Revision  1,  dated  September  20,  2001,  per 
paragraph  (e)  of  this  AD. 

(2)  If  corrosion  is  found  on  the  outer  hinge 
pin:  Before  further  flight,  do  all  actions  in 
Part  4  of  the  Work  Instructions  of  Boeing 
Alert  Service  Bulletin  727-55A0090, 
Revision  1,  dated  September  20,  2001,  per 
paragraph  (e)  of  this  AD. 

Optional  Inspections 

(e)  Accomplishment  of  detailed  visual  and 
magnetic  particle  inspections  for  corrosion  or 
cracking  including  all  associated  actions 
(such  as  removal  of  outer,  inner,  or  outer 
AND  inner  hinge  pins,  as  applicable,  and 
application  of  corrosion  preventative 
compound  or  grease),  per  Part  3  or  4,  as 
applicable,  of  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  727-55A0090, 
Revision  1,  dated  September  20,  2001;  AND 
accomplishment  of  applicable  follow-on 
actions  per  paragraphs  (e)(1)  and  (e)(2)  of  this 
AD,  as  applicable;  terminates  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD. 

(1)  If  any  corrosion  or  cracking  is  found, 
replace  the  outer,  inner,  or  outer  AND  inner 
hinge  pins,  as  applicable,  with  new  or 
serviceable  pins,  per  Boeing  Alert  Service 
Bulletin  727-55 A0090,  Revision  1,  EXCEPT, 
where  the  service  bulletin  specifies  to  contact 
Boeing  for  appropriate  action,  before  further 
flight,  repair  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager.  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD.  And, 

(2)  Repeat  the  inspections  in  Part  3  or  4  of 
the  service  bulletin,  as  applicable,  at  the 
applicable  time  specified  in  the  "REPEAT 
INSPECTIONS"  column  of  the  table  under 
paragraph  I.E.  "Compliance"  of  Boeing  Alert 
Service  Bulletin  727-55A0090,  Revision  1. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  th^r  requests 


through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

{g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraph  (e)(1) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-55A0090.  Revision  1.  dated 
September  20,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  SU^et,  NW..  suite  700,  Washington, 
DC. 

EfiEective  Date 

(i)  This  amendment  becomes  efiective  on 
November  15,  2001, 

Issued  in  Renton,  Washington,  on  October 
24.2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  01-27214  Filed  10-30-01;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1115 

Substantial  Product  Hazard  Reports 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  amendment  to 

interpretative  rule. 

SUMMARY:  Section  15(b)  of  the  Constmier 
Product  Safety  Act,  requires 
manufacturers,  distributors,  and 
retailers  of  consumer  products  to  report 
possible  substantial  product  hazards  to 
the  Commission.  The  Consumer  Product 
Safety  Commission  publishes  a  final 
amendment  to  its  interpretative  rule 
advising  manufacturers,  distributors, 
and  retailers  how  to  comply  with  the 
requirements  of  section  ISCb).  The 
amendment  points  out  that  firms  that 
obtain  information  concerning  products 
manufactured  or  sold  outside  of  the 


United  States  that  may  be  relevant  to  the 
existence  of  potential  defects  and 
hazards  associated  with  products 
distributed  within  the  United  States 
should  evaluate  that  information  and,  if 
necessary,  report  under  section  15(b). 
EFFECTIVE  DATE:  This  revision  is 
effective  November  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Schoem,  Director,  Division  of 
Recalls  and  Compliance,  Consumer 
Product  Safety  Commission, 
Washington.  D.C.  20207,  telephone — 
(301)  504-0608.  ext.  1365,  fax.— (301) 
504-0359,  E-mail  address— 
ntschoem@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
15(b)  of  the  Cbnsumer  Product  Safety 
Act  (CPSA),  15  U.S.C.  2064(b)  requires 
manufacturers,  distributors,  and 
retailers  of  consumer  products  to  report 
possible  "substantial  product  hazards" 
to  the  Conunission.  In  1978,  the 
Commission  published  in  the  Federal 
Register  "Substantial  Product  Hazard 
Reports",  16  CFR  1115,  an  interpretative 
nde  that  set  forth  the  Commission's 
understanding  of  this  requirement  and 
established  procedures  for  filing  such 
reports  and  proffering  remedial  action  to 
the  Conunission.  That  rule  addresses  the 
types  of  information  a  firm  should 
evaluate  in  considering  whether  to 
report.  It  does  not,  however,  specifically 
address  information  about  experience 
with  products  manufactured  or  sold 
outside  of  the  United  States.  The 
Commission  has  always  expected  that 
firms  would  report  when  they  obtained 
reportable  information,  no  matter  where 
that  information  comes  from.  Neither 
the  statute,  nor  the  rule  itself,  suggests 
otherwise. 

Over  the  past  several  years,  the 
Commission  has  received  reports  under 
section  15(b)  that  included  information 
on  experience  with  products  abroad  and 
technical  data  concerning  such 
products.  When  appropriate,  the 
Commission  has  initiated  recalls  based 
in  whole  or  in  part  on  that  experience. 
In  addition,  the  Bridgestone/Firestone 
tire  recall  of  2000  focused  public 
attention  on  the  possible  relevance  of 
information  generated  abroad  to  safety 
issues  in  the  United  States.  Accordingly, 
to  assure  that  firms  who  obtain 
information  generated  abroad  are  aware 
that  they  should  consider  such 
information  in  deciding  whether  to 
report  under  section  15(b),  on  January  3. 
2001,  the  Commission  solicited 
comments  in  the  Federal  Register  on  a 
proposed  policy  statement.  The 
statement  set  forth  the  Commission's 
position  that  firms  should  evaluate  and. 
if  appropriate,  report  to  the  Commission 
information  concerning  products 
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manufactured  or  sold  outside  of  the 
United  States  that  may  be  relevant  to 
defects  and  hazards  associated  with 
products  distributed  within  the  United 
States 

On  June  7,  2001,  after  considering  the 
comments,  the  Commission  published 
in  the  Federal  Register  a  final  policy 
statement  memorializing  this  position. 
Simultaneously,  the  Commission 
proposed  for  comment  an  amendment  to 
codify  this  policy  guidance  as  part  of 
the  Substantial  Product  Hazard  Reports 
interpretative  rule,  16  CFR  1115.  The 
proposed  amendment  notes  in 
substance  that  information  about 
product  experience,  performance, 
design  or  manufacture  outside  the 
United  States  may  be  relevant  to 
products  sold  or  distributed  in  the 
United  States.  It  further  notes  that  firms 
should  study  and  evaluate  such 
information  under  section  15(b). 
•   Discussion:  The  Commission  received 
four  comments  in  response  to  the 
proposed  amendment.  One  of  these 
comment ors,  the  CPSC  Coalition  of  the 
National  Association  of  Manufacturers 
("NAM"),  resubmitted  coomients  that  it 
had  presented  in  response  to  the 
Commission's  January  proposed  policy 
statement.  NAM's  resubmission 
contended  that  the  Commission's 
response  to  its  comments  to  that 
proposal  did  not  take  the  Coalition's 
concerns  into  account.  However,  NAM 
did  not  point  to  any  specific  inadequacy 
in  the  Commission's  response,  nor  did 
it  otherwise  elaborate  on  its  contention. 
The  Conunission,  on  the  other  hand, 
believes  that  its  response  to  the  NAM 
comments  in  the  June  7  Federal 
Register  notice  was  more  than  adequate. 
The  NAM  comments  largely  voiced  the 
same  hypothetical  concerns  that 
commentors  on  the  original  1977 
proposed  interpretative  rule  on 
reporting  raised.  As  the  Jime  7  Federal 
Register  notice  points  out,  the 
Commission  addressed  the  substance  of 
those  comments  in  the  preamble  to  and 
text  of  the  final  rule  in  1978.  43  PR 
34988.  The  Commission  beUeves, 
therefore,  that  the  NAM  coiunents 
require  no  further  response. 

a.  Imputing  Knowledge:  The  three 
commentors  other  than  NAM  expressed 
concern  that  the  proposed  amendment 
treated  information  generated  abroad  in 
the  same  manner  that  the  Commission 
views  domestically  obtained  data.  In  the 
commentors'  view,  the  amendment 
should  have,  but  did  not,  take  into 
account  differences  in  data-gathering 
capabilities  abroad  from  those  within 
the  United  States,  as  well  as  perceptions 
of  the  significance  of  data  that  becomes 
available.  The  commentors  requested 
that  the  final  rule  or  its  preamble 


recognize  these  differences.  These 
commentors  also  noted  that  U.S. 
subsidiaries  of  foreign  companies  are 
often  not  in  a  position  to  require 
corporate  parents  to  collect  and/or 
forward  s^ety-related  information  to 
those  subsidiaries.  They  further 
indicated  that  U.S.  subsidiaries  will  not 
necessarily  be  aware  of,  or  be  able  to 
obtain,  information  that  other 
independent  subsidiaries  of  a  common 
foreign  parent  acquire.  Again,  the 
commentors  suggested  that  the 
Commission  recognize  in  the  final  rule 
or  its  preamble  these  possible 
impediments  to  the  acquisition  of 
information. 

The  issue  of  obtaining  and  evaluating 
information  from  abroad  is  pertinent  to 
two  aspects  of  reporting — timely 
reporting  and  corrective  action.  With 
respect  to  the  first  aspect — failing  to 
report  in  a  timely  manner  or  not  at  all, 
the  Commission  believes  that  the 
commentors  may  have  misconstrued  the 
intent  and  scope  of  the  proposed 
amendment.  The  Commission 
recognizes  that  a  number  of  factors  may 
affect  the  ability  of  a  firm  located  in  the 
United  States  to  obtain  information  from 
abroad,  including  limitations  on  the 
availability  of  and  access  to  infonuation. 
The  Commission  also  appreciates  diat 
the  nature  of  corporate  business 
relationships  and  affiliations  may 
impact  the  ability  of  a  firm  to  obtain 
such  information.  The  Commission 
further  understands  that  training, 
experience,  and  corporate  position,  and 
differences  in  product  design,  use  and 
operating  environment  from  standard 
practices  in  the  United  States  may  affect 
the  ability  of  recipients  abroad  to 
appreciate  the  significance  of 
information  that  may  relate  to  products 
to  be  sold  in  the  United  States. 

As  commentors  acknowledged  in 
their  written  comments  and  in 
discussions  with  the  Commission  staff, 
the  evaluation  of  compliance  with  the 
reporting  obligations  requires  a  case-by- 
case  assessment  of  relevant  facts, 
including  those  relating  to  the 
considerations  identified  above.  The 
Consumer  Product  Safety  Act  provides 
the  standard  for  this  evaluation.  In  the 
context  of  reporting,  section  20,  15 
U.S.C.  2069,  only  permits  the 
assessment  of  civil  penalties  against  a 
party  who  "knowingly"  commits  a 
prohibited  act  by  failing  to  furnish 
information  required  by  section  15(b). 
Section  20(d)  of  the  act  defines 
"knowingly"  as  "*  *  *"(2)the 
presumed  having  of  knowledge  deemed 
to  be  possessed  by  a  reasonable  man 
who  acts  in  the  circumstances, 
including  knowledge  obtainable  upon 


the  exercise  of  due  care  to  ascertain  the 
truth  of  representations." 

The  existing  interpretative  rule  also 
provides  guidance,  consistent  with 
section  20,  on  how  the  Commission  will 
analyze  the  facts  of  each  case.  In  its 
discussion  of  the  imputation  of 
knowledge  to  a  firm,  16  CFR  1115.11 
notes  that  "the  Commission  will  deem 
a  subject  firm  to  know  what  a 
reasonable  person  acting  in  the 
circimistances  in  which  the  firm  finds 
itself  would  know."  The  section  goes  on 
to  explain  that  this  imputation  extends 
to  knowledge  that  a  firm  could  have 
obtained,  had  it  exercised  due  care  to 
ascertain  the  truth  of  complaints  or 
other  representations  or  conducted  a 
reasonably  expeditious  investigation  to 
evaluate  the  reportability  of  a  death, 
grievous  bodily  injury,  or  other 
information. 

Under  section  115.11,  the  "reasonable 
person"  standard  applies  to  a  firm's 
accountability  for  failure  to  obtain 
information  that  exists  abroad. 
Considerations,  such  as  those  described 
above  that  may  have  affected  the  firm's 
ability  to  obtain  or  appreciate  the 
significance  of  such  information  are 
certainly  relevant  to  whether  a  firm 
acted  reasonably  in  the  circumstances. 
In  view  of  the  strictures  in  the  statute 
and  the  existing  interpretative 
regulation,  the  Commission  believes 
that  the  commentors'  fears  that  the 
Commission  would  not  take  such  factors 
into  accoimt  when  assessing  a  firm's 
compliance  with  the  reporting 
obligations  are  unfounded. 

With  respect  to  the  second  aspect  of 
reporting — corrective  action,  as  the  June 
7,  2001  final  policy  statement  points 
out,  information  from  abroad  may  be 
relevant  to  the  core  issue  of  whether 
some  form  of  remedial  action  is 
necessary  to  protect  American 
consumers  from  defective  products  that 
present  a  substantial  risk  of  death  or 
injury.  The  Commission  hopes  that  all 
of  the  commentors  to  the  proposed 
amendment  accept  that,  in  evaluating 
potential  hazards,  firms  should  attempt 
to  obtain  all  reasonably  available 
information,  including  that  from  abroad, 
in  a  timely  maimer  to  assure  that  they 
can  reach  reasoned  decisions.  Indeed, 
one  of  the  three  commentors  expressly 
stated  its  agreement  with  this 
proposition.  The  Commission  believes 
that  this  perspective  is  appropriate, 
since  the  welfare  of  their  domestic 
customers  shoidd  be  of  paramount 
concern  to  U.S.  companies. 

b.  Two  commentors  believed  that  the 
proposed  amendment  differed 
materially  from  the  final  policy 
statement  because,  unlike  the  policy 
statement,  the  amendment  did  not 
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expressly  note  that  firms  had  to  have 
first  obtained  information  from  abroad 
for  the  obligation  to  evaluate  the 
information  to  arise.  The  commentors 
feared  that  the  omission  signaled  a 
possibility  that,  in  evaluating  a  firm's 
compliance  with  the  reporting 
requirements,  the  Commission  might 
hold  a  firm  responsible  for  not 
exercising  due  diligence  to  search  for 
and  obtain  information  that  was 
available  abroad,  but  that  had  not  come 
to  the  firm's  attention.  The  commentors 
therefore  requested  that  the  final 
amendment  expressly  state  that  a  firm 
only  needs  to  review  information  that  it 
obtains. 

The  Commission  believes  that  the 
amendment  as  proposed  impliciUy 
recognized  that,  in  order  to  have  an 
obligation  to  study  and  evaluate 
information,  a  firm  must  first  obtain  the 
information,  or  be  reasonably  expected 
to  have  obtained  it  because,  for 
example,  of  the  firm's  relationship  with 
or  access  to  a  firm  or  individual  who 
possesses  it.  To  alleviate  the  apparent 
confusion,  however,  the  Commission 
has  included  in  the  final  amendment  an 
express  statement  that  the  information 
that  should  be  evaluated  includes 
information  that  a  firm  "has  obtained,  or 
reasonably  should  have  obtained  in 
accordance  with  section  1115.11" 
relating  to  product  experience,  etc.  The 
Commission  has  not,  however,  limited 
this  revision  to  cover  only  information 
that  a  firm  has  "actually"  obtained,  as 
one  commentor  requested.  As  is 
discussed  infra,  both  the  CPSA  and  the 
interpretative  rule  recognize  that  a  firm 
need  not  have  actually  obtained 
information  for  obligations  under 
section  15(b)  to  arise,  if  a  reasonable 
person  acting  in  the  circumstances  in 
which  the  firm  finds  itself  would  have 
obtained  the  information.  Accordingly, 
the  Commission  believes  that  these 
provisions  that  address  the  imputation 
of  knowledge  to  a  firm  dictate  against 
further  limiting  the  revision  to  the 
amendment.  Adopting  the  restriction 
suggested  by  the  commentor,  on  the 
other  hand,  could  encourage  firms  to 
avoid  seeking  reasonably  available 
information  that  could  ultimately 
support  the  need  for  those  firms  to  take 
corrective  action. 

c.  Recipients  of  Information:  One 
commentor  stated  that  the  rule  should 
reflect  that  a  firm  "obtains"  information 
only  when  an  employee  of  the  firm 
capable  of  appreciating  the  significance 
of  the  information  actually  receives  it. 
Section  1115.11  of  the  interpretative 
rule  already  states  that  "  the 
Commission  will  deem  a  firm  to  have 
obtained  reportable  information  when 
the  information  has  been  received  by  an 


official  or  employee  who  may 
reasonably  be  expected  to  be  capable  of 
appreciating  the  significance  of  the 
information."  Because  this  provision 
already  addresses  the  commentor's 
request,  no  additional  revision  to  the 
final  amendment  is  necessary. 

d.  Products  Imported  into  the  United 
States:  Section  3(a)(4)  of  Uie  CPSA,  15 
U.S.C.  2051(a)(4)  classifies  importers  as 
"manufacturers"  under  the  act,  while 
section  15(b)  itself  imposes  reporting 
obligations  on  manufacturers, 
distributors,  and  retailers  of  consumer 
products.  The  Commission  notes  that 
foreign  manufacturers  export  many 
products  into  the  United  States  directiy 
to  importers,  distributors,  and  retailers. 
In  these  circimistances,  the  Commission 
reminds  importers,  distributors,  and 
retailers  that  they  also  have  obligations 
imder  section  15  to  conduct  reasonable 
and  diligent  investigations,  and  to 
evaluate  and  report  information  about 
possible  safety  defects  based  on 
information  they  obtain  or  should 
reasonably  obtain,  including 
information  fit)m  outside  the  United 
States.  Retailers  and  distributors  should 
refer  to  section  1115.13(b)  of  the 
interpretative  rule  for  procedures  for 
reporting. 

Effective  Date:  This  revision  becomes 
effective  30  days  after  the  date  of 
publication  of  the  revised  final 
interpretative  rule  in  the  Federal 
Register. 

List  of  Subjects  in  16  CFR  Part  1115 

Administrative  practice  and 
procedure,  Business  and  industry. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

In  accordance  with  the  procedures  of 
5  U.S.C.  553  and  under  the  authority  of 
the  Consumer  Product  Safety  Act,  15 
U.S.C.  2051  et  seq.,  the  Commission 
amends  part  1115  of  title  16,  Chapter  11, 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  1115-SUBSTANTIAL  PRODUCT 
HAZARD  REPORTS 

1.  The  authority  citation  for  part  1115 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2061,  2064,  2065, 
2066(a).  2068.  2070.  2071.  2073,  2076.  2079 
and  2084. 

2.  Section  1115.12(f)  introductory  text 
is  revised  to  read  as  follows: 

§1115.12  Infonnation  wtiich  should  be 
reported;  evaluating  substantial  product 
hazard. 

*        •        •        *        • 

*  *  *  (f)  Information  which  should 
be  studied  and  evaluated.  Paragraphs 
(f)(1)  through  (7)  of  this  section  are 


examples  of  information  which  a  subject 
firm  should  study  and  evaluate  in  order 
to  determine  whether  it  is  obligated  to 
report  under  section  15(b)  of  the  CPSA. 
Such  information  may  include 
information  that  a  firm  has  obtained,  or 
reasonably  should  have  obtained  in 
accordance  with  §  1115.11,  about 
product  use,  experience,  performance, 
design,  or  manufacture  outside  the 
United  States  that  is  relevant  to 
products  sold  or  distributed  in  the 
United  States.  All  information  should  be 
evaluated  to  determine  whether  it 
suggests  the  existence  of  a 
noncompliance,  a  defect,  or  an 
unreasonable  risk  of  serious  injury  or 
death: 
***** 

Dated:  October  24.  2001. 
Todd  Stevenson, 

Acting  Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  01-27316  Filed  10-30-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

32  CFR  Part  326 

National  Reconnaissance  Office;  NRO 
Privacy  Act  Program 

AGENCY:  National  Reconnaissance 
Office.  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Reconnaissance 
Office  (NRO)  is  exempting  two  Privacy 
Act  systems  of  records.  The  systems  of 
records  are  QNRO-10,  Inspector  General 
Investigative  Records  and  QNRO-15. 
Facility  Security  Files.  The  exemptions 
are  intended  to  increase  the  value  of  the 
system  of  records  for  law  enforcement 
purposes,  to  comply  with  prohibitions 
against  the  disclosure  of  certain  kinds  of 
information,  and  to  protect  the  privacy 
of  individuals  identified  in  the  systems 
of  records. 

EFFECTIVE  DATE:  October  16.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Freimann  at  (703)  808-5029. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rules  were  previously 
published  on  August  17.  2001,  at  66  FR 
43138.  No  comments  were  received; 
therefore,  the  National  Recormaissance 
Office  is  adopting  the  rules  as  final. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and 
Management.  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
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not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C  Chapter  6) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperworii 
Reduction  Act"  (44  l).S.C  Ghapter  3S) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defence 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

SkUod  202,  PMic  Law  104-4, 
"Unfimded  Mandatee  Reform  Act" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 


National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  part  326 

Privacy. 

32  CFR  part  326  is  amended  as 
follows: 

PART  326-{AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  326  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-5*79,  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Section  326.17  is  amended  by 
adding  paragraphs  (f)  and  (g]  to  read  as 
follows: 

f  326.17    Exemptions. 

•         •         •         •         • 

(f)  QNRO-10,  Inspector  General 
Investigative  FHes--{\)  Exemption:  This 
system  may  be  exempt  pursuant  to  S 
U.S.C.  552a(j)(2)  if  the  information  is 
compiled  and  maintained  by  a 
component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws.  Any  portion  of  this 
system  which  falls  within  the 
provisions  of  5  U.S.C.  552a(j](2)  may  be 
exempt  from  the  following  subsections 
of  5  U.S.C.  552a  {c)(3),  (c)(4),  (d).  (e)(1), 
(eK2),  (e)(3).  (eM4)(G),  (H).  and  (I),  (e)(5). 
(eK8).(f).and(g)t 

(2)  Authority:  5  U.S.C.  5S2a(jX2) 

(3)  Reasons 

(i)  From  subsection  (c)(3)  because  the 
release  of  accotmting  of  disclosure 
would  inform  a  subject  that  he  or  she  is 
tmder  investigation.  This  information 
would  provide  considerable  advantage 
to  the  subject  in  providing  him  or  her 
with  knowledge  concerning  the  nature 
of  the  investigation  and  the  coordinated 
investigative  efforts  and  techniques 
employed  by  the  cooperating  agencies. 
This  would  greatly  impede  the  ^4RO  IG's 
criminal  law  enforcement. 

(ii)  From  subsection  (c)(4)  and  (d), 
because  notification  would  alert  a 
subject  to  the  fact  that  an  open 
investigation  on  that  individual  is 
taking  place,  and  might  weaken  the  on- 
going investigation,  reveal  investigative 
techniques,  and  place  confidential 
informants  in  jeopardy. 

(iii)  From  subsection  (e)(1)  because 
the  nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specific 
parameter  in  a  particular  case  with 
respect  to  what  information  is  relevant 
or  necessary.  Also,  due  to  NRO  IG's 
close  liaison  and  working  relationships 
with  other  Federal,  state,  local  and 


foreign  country  law  enforcement 
agencies,  information  may  be  received 
which  may  relate  to  a  case  under  the 
investigative  jurisdiction  of  another 
agency.  The  maintenance  of  this 
information  may  be  necessary  to 
provide  leads  for  appropriate  law 
enforcement  purposes  and  to  establish 
patterns  of  activity,  which  may  relate  to 
the  jurisdiction  of  other  cooperating 
agencies. 

(iv)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest 
extent  possible  directly  from  the  subject 
individual  may  or  may  not  be  practical 
in  a  criminal  and/or  civil  investigation. 

(v)  From  subsection  (e)(3)  because 
suppljring  an  individual  with  a  form 
containing  a  Privacy  Act  Statement 
would  tend  to  inhibit  cooperation  by 
many  individuals  involved  in  a  criminal 
and/or  civil  investigation.  The  effect 
would  be  somewhat  adverse  to 
established  investigative  methods  and 
techniques. 

(vi)  From  subsection  (e)(4)  (G)  through 
(I)  because  this  system  of  records  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(vii)  From  subsection  (e)(5)  because 
the  requirement  that  records  be 
maintained  with  attention  to  acctuacy, 
relevance,  timeliness,  and  completeness 
would  unfairiy  hamper  the  investigative 
process.  It  is  the  nattue  of  law 
enfnconent  for  investigations  to 
uncover  the  commission  of  ill^al  acts 
at  diverse  stages.  It  is  frequently 
impossible  to  determine  initially  what 
information  is  accurate,  relevant,  timely, 
and  least  of  all  complete.  With  the 
passage  of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light,  (viii)  From 
subsection  (e)(8)  because  the  notice 
requirements  of  this  provision  could 
present  a  serious  impediment  to  law 
enforcement  by  revealing  investigative 
techniques,  procediues,  and  existence  of 
confidential  investigations. 

(ix)  From  subsection  (f)  because  the 
agency's  rules  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confirming  or  denying 
the  existence  of  a  record  pertaining  to  a 
requesting  individual  might  in  itself 
provide  an  answer  to  that  individual 
relating  to  an  on-going  investigation. 
The  conduct  of  a  successful 
investigation  leading  to  the  indictment 
of  a  criminal  ofiiender  precludes  the 
applicability  of  established  agency  ndes 
relating  to  verification  of  record, 
disclosure  of  the  record  to  that 
individual,  and  record  amendment 
procedures  for  this  record  system. 
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(x)  From  subsection  (g)  because  this 
system  of  records  should  be  exempt  to 
the  extent  that  the  civil  remedies  relate 
to  provisions  of  5  U.S.C.  552a  fr^m 
which  this  rule  exempts  the  system. 

(4)  Exemptions 

(i)  Investigative  material  compiled  for 
law  enforcement  piuposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2},  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigative  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal, civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be . 
exempt  pursuant  to  5  U.S.C.  552a(k)(5}, 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  fit)m  the 
following  subsections  of  5  U.S.C. 
552a{c)(3),  (d),  (e)(1),  (e)(4)(G).  (H)  and 
(I),  and  (f). 

(5)  Authority 

5  U.S.C.  552a(k)(2)  and  (k)(5). 

(6)  Reasons 

(i)  From  subsection  (c)(3)  because  to 
grant  access  to  the  accounting  for  each 
disclosure  as  required  by  the  Privacy 
Act,  including  the  date,  nature,  and 
purpose  of  each  disclosure  and  the 
identity  of  the  recipient,  could  alert  the 
subject  to  the  existence  of  the 
investigation  or  prosecutable  interest  by 
the  NRO  or  other  agencies.  This  could 
seriously  compromise  case  preparation 
by  prematiuely  revealing  its  existence 
and  nature;  compromise  or  interfere 
with  witnesses  or  make  witnesses 
reluctant  to  cooperate;  and  lead  to 
suppression,  alteration,  or  destruction  of 
evidence. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to 
investigative  records  and  the  right  to 
contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 


normally  afforded  imder  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  otiier  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  investigative  purposes  and 
is  exempt  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

(vi)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
NRO  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  soiut:es  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  fittm  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 

(g)  QNRO-15,  Facility  Security  Files. 


(1)  Exemptions 

(i)  Investigative  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigative  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  bom  the 
following  subsections  of  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  {e){4)(G),  (H)  and 
(I),  and  (f). 

(2)  Authority 

5  U.S.C.  552a(k)(2)  and  (k)(S). 

(3)  Reasons 

(i)  From  subsection  (c)(3)  because  to 
grant  access  to  the  accounting  for  each 
disclosure  as  required  by  the  Privacy 
Act,  including  the  date,  nature,  and 
purpose  of  each  disclosure  and  the 
identity  of  the  recipient,  could  alert  the 
subject  to  the  existence  of  the 
investigation  or  prosecutable  interest  by 
the  NRO  or  other  agencies.  This  could 
seriously  compromise  case  preparation 
by  prematurely  revealing  its  existence 
and  nature:  compromise  or  interfere 
with  witnesses  or  make  witnesses 
reluctant  to  cooperate;  and  lead  to 
suppression,  alteration,  or  destruction  of 
evidence. 

(ii)  From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  investigative  records  and  the  right  to 
contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
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enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  residt  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  investigative  purposes  and 
is  exempt  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4KI)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currenUy  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

(vi)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
NRO  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  soiut:es  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered;  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
natiu^  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclostu^s  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
mil  be  made  on  a  case-by-case  basis. 

Dated:  October  19,  2001. 
LM.  Bynum, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-27185  Filed  10-30-^)1;  8:45  am) 
■UJNO  COM  9001-0t-# 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Navy 

32  CFR  Part  701 

[Secretary  of  ttw  Navy  Instruction  5211.5] 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUIMMARY:  The  Department  of  the  Navy 
is  exempting  those  records  contained  in 
N05211-1,  Privacy  Act  Files  and 
Tracking  System,  and  N05720-1,  FOIA 
Request  Files  and  Tracking  System, 
when  an  exemption  has  been  previously 
claimed  for  the  records  in  'other' 
systems  of  records.  The  exemptions  are 
intended  to  preserve  the  exempt  status 
of  records  when  the  purposes 
underlying  the  exemption  for  the 
original  records  are  still  valid  and 
necessary  to  protect  the  contents  of  the 
records. 

EFFECTIVE  DATE:  October  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Nfrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPt^MENTARY  INFORMATION:  The 
proposed  rule  was  published  on  August 
17,  2001,  at  66  FR  43141.  No  comments 
were  received  therefore  the  Navy  is 
adopting  the  rules  as  final. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not:  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act "  (5  U.S.C.  Chiqiter  6) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 


do  not  have  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 
Section  202,  Public  Law  104-4. 
"Unfunded  Mandates  Reform  Act".  The 
Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditxire  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  701 
Privacy. 

32  CFR  part  701  is  amended  as 
follows; 

PART  701-4AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  701,  Subpart  G  continues  to  read  as 
follows: 

Authority:  Pub.  L.  93-579.  88  SUt  1896  (5 
U.S.C.  552a). 

2.  Section  701.118,  is  amended  by 
adding  paragraphs  (v)  and  (w)  as 
follows: 

fTOi.llS    Exemptions  for  spedflc  Navy 


(v)  System  identifier  and  name: 
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(1)  N0521 1-J.  Privacy  Act  Files  and 
Tracking  System 

(2)  Exemption 

During  the  processing  of  a  Privacy  Act 
request  (which  may  include  access 
requests,  amendment  requests,  and 
requests  for  review  for  initial  denials  of 
such  requests),  exempt  materials  from 
other  systems  of  records  may  in  tiun 
become  part  of  the  case  record  in  this 
system.  To  the  extent  that  copies  of 
exempt  records  from  those  'other' 
systems  of  records  are  entered  into  this 
system,  the  Department  of  the  Navy 
hereby  claims  the  same  exemptions  for 
the  records  from  those  'other'  systems 
that  are  entered  into  this  system,  as 
claimed  for  the  original  primary  system 
of  which  they  are  a  part. 

(3)  Authority 

5  U.S.C.  552a(j)(2),  (k)(l).  (k)(2).  {k){3), 
(k)(4).  (k)(5),  (kK6).  and  (k)(7). 

(4)  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for 
the  original  record  and  the  purposes 
underlying  the  exemption  for  the 
original  record  still  pertain  to  the  record 
which  is  now  contained  in  this  system 
of  records,  hi  general,  the  exemptions 
were  claimed  in  order  to  protect 
properly  classified  infonnation  relating 
to  national  defense  and  foreign  policy, 
to  avoid  interference  during  the  conduct 
of  criminal,  civil,  or  administrative 
actions  or  investigatioBS,  to  ensure  . 
protective  sevvices  provided  the 
President  and  others  aie  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract, 
and  seciuity  clearance  determinations, 
and  to  preserve  the  coafidentiality  and 
integrity  of  Federal  evaluation  materials. 
The  exeraptitm  rule  for  tlie  wigiAal 
records  will  identify  tlw  specific  reasons 
why  the  records  are  exempt  from 
specific  provisions  of  5  U.S.C.  552a. 

(w)  System  identifier  and  name 

(1)  N05720-1.  FOIA  Request  Files  and 
Tracking  System 

(2)  Exemption 

During  the  processing  of  a  Freedom  of 
Information  Act  request,  exempt 
materials  from  other  systems  of  records 
may  in  turn  become  part  of  the  case 
record  in  this  system.  To  the  extent  that 
copies  of  exempt  records  from  those 
'other'  systems  of  records  are  entered 
into  this  system,  the  Department  of  the 
Navy  hereby  claims  the  same 
exemptions  for  the  records  &t>m  those 
'other'  systems  that  are  entered  into  this 


system,  as  claimed  for  the  original 
primary  system  of  which  they  are  a  part. 

(3)  Authority: 

5  U.S.C.  552a(j)(2),  (k)(l),  (k)(2),  (k)(3), 
(k)(4).  (k)(5),  (k){6),  and  (k)(7). 

(4)  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for 
the  original  record  and  the  purposes 
imderlying  the  exemption  for  the 
original  record  still  pertain  to  the  record 
which  is  now  contained  in  this  system 
of  records.  In  general,  the  exemptions 
were  claimed  in  order  to  protect 
properly  classified  information  relating 
to  national  defense  and  foreign  policy, 
to  avoid  interference  during  the  conduct 
of  criminal,  civil,  or  administrative 
actions  or  investigations,  to  ensure 
protective  services  provided  the 
President  and  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract, 
and  seciuity  clearance  determinations, 
and  to  preserve  the  confidentiality  and 
integrity  of  Federal  evaluation  materials. 
The  exemption  rule  for  the  original 
records  will  identify  the  sp>ecific  reasons 
why  the  records  are  exempt  bom 
specific  provisions  of  5  U.S.C.  552a. 


Dated:  October  19,  2001. 
L.M.  BjTBum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-27184  Filed  10-30-01;  8:45  am] 


f :  Department  of  tiie  Air  Force, 
DoD. 
ACTION:  Final  rule. 


l:  The  Department  of  the  Air 
Force  is  revising  two  existing  exemption 
rules  for  the  Privacy  Act  systems  of 
records  notices  F031  AF  SP  E,  Security 
Forces  Management  Information  System 
(SFMIS)  and  F44  AF  SG  Q,  Family 
Advocacy  Program  Records. 
EFFECTIVE  DATE:  October  22,  2001. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  588-0561  or  DSN 
425-0561. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rules  were  published  on 


August  21,  2001,  at  66  FR  43820.  No 
comments  were  received  therefore  the 
Department  of  the  Air  Force  is  adopting 
the  rules  as  final. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and  . 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not:  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
commimities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Pdbtic  Uw  M-354,  "legKletery 
Flexibitity  Act"  (S  U.S.C  Chapter  •). 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Pdrik  Law  96-511,  "P^erwtwk 
Reductien  Act"  (44  U.S.C.  Ckapter  35) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  infonnation  requirements 
beyoad  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  262,  PiAlic  Law  104-4. 
"Unfunded  Mandates  Reform  Act" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
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significantly  or  unique!}/  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

32  CFR  part  806b  is  amended  as 
follows; 

PART  806b— AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Appendix  C  to  section  806b  is 
amended  by  revising  paragraph  a.(3) 
and  paragraph  b.(6)  to  read  as  follows: 

Appendix  C  to  Part  806b — General  and 
Specific  Exemptions  . 

a.  General  exemptions. '   *   *• 

(3)  System  identifier  and  name:  F031  AF 
SP  E.  Security  Forces  Management 
Information  System  (SFMIS). 

(i)  Exemption:  Parts  of  this  system  may  be 
exempt  pursuant  to  5  U.S.C.  552a(i](2)  if  the 
information  is  compiled  and  maintained  by 
a  component  of  the  agency  whicii  performs 
as  its  principle  function  any  activity 
pertaining  to  the  enforcement  of  criminal 
laws.  Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C.  552a(j)(2) 
from  the  following  subsections  of  5  U.S.C. 
552a(c)(3).  (c)(4).  (d).  (e)(1).  (e)(2).  (e)(3), 
(e)(4)(G),  (H)  and  (I),  (e)(5).  (e)(8),  (fl.  and  (g). 

(ii)  Authority:  5  U.S.C.  552a(j)(2). 

(iii)  Reasons:  (A)  To  protect  ongoing 
investigations  and  to  protect  from  access 
criminal  investigation  information  contained 
in  this  record  system,  so  as  not  to  jeopardize 
any  subsequent  judicial  or  administrative 
process  taken  as  a  result  of  information 
contained  in  the  flle. 

fB)  From  subsection  (c)(3)  because  the 
release  of  the  disclosure  accounting,  for 
disclosures  pursuant  to  the  routine  uses 
published  for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or  matter 
under  investigation  to  obtain  valuable 
information  concerning  the  nature  of  that 
investigation  which  will  present  a  serious 
impediment  to  law  enforcement. 

(C)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for  subsection 
(d),  this  subsection  will  not  be  applicable. 

(D)  From  subsection  (d)  because  access  to 
the  records  contained  in  this  system  would 
inform  the  subject  of  an  investigation  of  the 


existence  of  that  investigation,  provide  the 
subject  of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection,  and 
would  present  a  serious  impediment  to  law 
enforcement. 

(E)  From  subsection  (e)(4)(H)  because  this 
system  of  records  is  exempt  from  individual 
access  pursuant  to  subsection  (j)  of  the 
Privacy  Act  of  1974. 

(F)  From  subsection  (f)  because  this  system 
of  records  has  been  exempted  from  the  access 
provisions  of  subsection  (d). 

(G)  Consistent  with  the  legislative  purpose 
of  the  Privacy  Act  of  1974,  the  Department 
of  the  Air  Force  will  grant  access  to 
nonexempt  material  in  the  records  being 
maintained.  Disclosure  will  be  governed  by 
the  Department  of  the  Air  Force's  Privacy 
Instruction,  but  will  be  limited  to  the  extent 
that  the  identity  of  confidential  sources  will 
not  be  compromised;  subjects  of  an  . 
investigation  of  an  actual  or  potential 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  informants  and  law  enforcement 
personnel  will  not  be  endangered,  the 
privacy  of  third  parties  will  not  be  violated: 
and  that  the  disclosure  would  not  otherwise 
impede  effective  law  enforcement.  Whenever 
piossible,  information  of  the  above  nature  will 
be  deleted  from  the  requested  documents  and 
the  balance  made  available.  The  controlling 
principle  behind  this  limited  access  is  to 
allow  disclosures  except  those  indicated 
above.  The  decisions  to  release  information 
frvm  these  systems  will  be  made  on  a  case- 
by-case  basis 

b.  *   *   • 

(6)  System  identifier  and  name:  F44  AF  SG 
Q,  Family  Advocacy  Program  Records. 

(i)  Exemption:  (A)  Investigative  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2).  However,  if 
an  individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise  be 
entitled  by  Federal  law  or  for  which  he 
would  otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to  the 
information  exempt  to  the  extent  that 
disclosure  would  reveal  the  identify  of  a 
confidential  source.  NOTE:  When  claimed, 
this  exemption  allows  limited  protection  of 
investigative  reports  maintained  in  a  system 
of  records  used  in  personnel  or 
administrative  actions. 

(B)  Investigative  material  compiled  solely 
for  the  purpose  of  determining  suitability, 
eligibility,  or  qualifications  for  federal 
civilian  employment,  military  service,  federal 
contracts,  or  access  to  classified  information 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(5),  but  only  to  the  extent  that  such 
material  would  reveal  the  identity  of  a 
confidential  source. 

(C)  Therefore,  portions  of  the  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(c)(3)  and  (d).  but  only  to  the  extent  that 
disclosure  would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iii)  Reasons:  From  subsections  (c)(3)  and 
(d)  because  the  exemption  is  needed  to 


encourage  those  who  know  of  exceptional 
medical  or  educational  conditions  or  family 
maltreatments  to  come  forward  by  protecting 
their  identities  and  to  protect  such  sources 
frtim  embarrassment  or  recriminations,  as 
well  as  to  protect  their  right  to  privacy.  It  is 
essential  that  the  identities  of  all  individuals 
who  furnish  information  under  an  express 
promise  of  confidentiality  be  protected. 
Granting  individuals  access  to  information 
relating  to  criminal  and  civil  law 
enforcement,  as  well  as  the  release  of  certain 
disclosure  accounting,  could  interfere  with 
ongoing  investigations  and  the  orderly 
administration  of  justice,  in  that  it  could 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of  information; 
could  hamper  the  identification  of  offenders 
or  alleged  offenders  and  the  disposition  of 
charges;  emd  could  jeopardize  the  safety  and 
well  being  of  parents  and  their  children. 
Exempted  portions  of  this  system  also 
contain  information  considered  relevant  and 
necessary  to  make  a  determination  as  to 
qualifications,  eligibility,  or  suitability  for 
Federal  employment  and  Federal  contracts, 
and  that  was  obtained  by  providing  an 
express  or  implied  promise  to  the  source  that 
his  or  her  identity  would  not  be  revealed  to 
the  subject  of  the  record. 


Dated:  October  23.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-27186  Filed  10-30-01;  8:45  am] 

HLLmC  CODE  S001-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD07-01-127] 

Drawbridge  Operation  Regulations;  SR 
84  Bridge,  South  Foric  of  the  New 
Rh/er,  Mile  4.4,  Ft.  Lauderdale,  Broward 
County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

fi'om  regulations. 

summary:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  SR  84  Bridge  acrossthe  South  Fork 
of  the  New  River,  mile  4.4,  Ft. 
Lauderdale,  Broward  County,  Florida. 
This  deviation  allows  the  drawbridge 
owner  or  operator  to  not  open  the 
Bridge  from  October  29,  2001  to 
November  3,  2001.  This  temporary 
deviation  is  required  to  allow  the  bridge 
owner  to  safely  complete  repairs  of  the 
Bridge. 

DATES:  This  deviation  is  effective  from 
October  29,  2001  to  November  3,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The  SR  84 
Bridge  across  the  South  Fork  of  the  New 
River  at  Ft.  Lauderdale,  Broward 
Coxmty,  Florida  is  a  single  leaf  bridge 
with  a  vertical  clearance  of  21.0  feet 
above  mean  high  water  (MHW) 
measiuvd  at  the  fenders  in  the  closed 
position  with  a  horizontal  clearance  of 
40  feet.  On  October  2,  2001,  the  Florida 
Department  of  Transportation,  the 
drawbridge  owner,  requested  a 
deviation  from  the  current  operating 
regulation  in  33  CFR  117.315(b)  which 
requires  the  draw  of  the  SR  84  Bridge, 
mile  4.4  at  Fort  Lauderdale,  to  open  on 
signal  if  at  least  24  hours  notice  is  given. 
Public  vessels  of  the  Unites  States, 
regidarly  scheduled  cruise  vessels,  tugs 
with  tows,  and  vessels  in  distress  shall 
be  passed  through  the  draw  as  soon  as 
possible.  This  temporary  deviation  was 
requested  to  allow  necessary  repairs  to 
the  drawbridge  in  a  critical  time 
sensitive  manner. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.315fb)  to  complete  repairs  to  the 
drawbridge.  Under  this  deviation,  the 
SR  84  Bridge  need  not  open  from 
October  29,  2001  through  November  3, 
2001,  except  in  the  event  of  an 
emergency  with  24  hours  advance 
notification. 

Dated:  October  25,  2001. 
Greg  E.  Shapley, 

Chief,  Bridge  Administration,  Seventh  Coast 

Guard  District. 

(FR  Doc.  01-27386  Filed  10-30-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

50  CFR  Part  100 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaslta,  Subpart  D; 
Emergency  Closures  and 
Adjustments — Kuskokwim  Rh^er 
Drainage 

AGENOES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Emergency  closures  and 
adjustments. 


SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  in-season 
management  actions  to  protect  chinook 
and  chum  salmon  escapement  in  the 
Kuskokwim  River  drainage.  These 
regulatory  adjustments  and  the  closures 
provide  an  exception  to  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  published  in  the 
Federal  Register  on  February  13,  2001. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  fish  and 
shellfish  for  subsistence  uses  during  the 
2001  regulatory  year. 

DATES:  The  fourth  Kuskokwim  River 
drainage  closure  and  regulatory 
adjustment  was  effective  Jime  17,  2001, 
through  Jime  19,  2001,  for  Districts  1 
and  2.  The  fifth  Kuskokwim  River 
drainage  closure  and  regulatory 
adjusjtment  was  effective  )une  24,  2001, 
through  June  26,  2001,  for  Districts  1 
and  2.  The  sixth  Kuskokwim  River 
drainage  closure  and  regulatory 
adjustment  was  effective  July  1,  2001, 
through  July  10,  2001,  for  Districts  1  and 
2.  The  seventh  Kuskokwim  River 
drainage  closure  and  regulatory 
adjustment  was  effective  July  11,  2001, 
through  July  31,  2001,  for  Districts  1  and 
2.  The  eighth  Kuskokwam  River 
drainage  closure  and  regulatory 
adjustment -was  effective  July  27,  2001, 
through  July  31,  2001,  for  Districts  1  and 
2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3688.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson, 
Subsistence  Program  Manager,  USDA — 
Forest  Service,  Alaska  Region, 
telephone  (907)  786-3592. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  Vni  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 
ANILCA.  In  December  1989,  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 


and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture 
(Departments)  assumed,  on  July  1.  1990, 
responsibility  for  implementation  of 
Title  Vin  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VIII 
through  regulations  at  Title  50,  Part  100 
and  Title  36,  Part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8, 1999, 
(64  FR  1276).  the  Departments 
established  a  Federal  Subsistence  Boau'd 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director.  National 
Park  Service;  the  Alaska  State  Director/* 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
Subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2001  fishing  seasons,  harvest  limits, 
and  methods  and  means  were  published 
on  February  13,  2001,  (66  FR  10142). 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  closures  and 
adjustments  would  apply  to  36  CFR  part 
242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G).  under  the  direction  of 
the  Alaska  Bo^  of  Fisheries  (BOF), 
manages  sport,  commercial,  personal 
use,  and  State  subsistence  harvest  on  all 
lands  and  waters  throughout  Alaska. 
However,  on  Federal  lands  and  waters, 
the  Federal  Subsistence  Board 
implements  a  subsistence  priority  for 
rural  residents  as  provided  by  Title  VIII 
of  ANILCA.  In  providing  this  priority, 
the  Board  may,  when  necessary, 
preempt  State  harvest  regulations  for 
fish  or  wildlife  on  Federal  lands  and 
waters. 

These  emergency  closures  (restricted 
subsistence  fishing  schedules)  and 
adjustments  were  necessary  because  of 
predictions  of  extremely  weak  returns  of 
chinook  and  chum  salmon  in  the 
Kuskokwim  River  drainage.  These 
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emergency  actions  are  authorized  and  in 
accordance  with  50  CFR  100.19(d)  and 
36  CFR  242.19(d). 

Kuskokwim  River  Drainage 

The  Federal  Subsistence  Board, 
ADF&G,  and  subsistence  users  were 
very  concerned  that  not  enough  chinook 
and  chum  salmon  would  be  returning  to 
the  Kuskokwim  River  and  its  tributaries 
in  2001  to  meet  both  spawning 
escapement  objectives  and  subsistence 
needs.  Adequate  spawning  escapement 
is  necessary  to  assiare  sustaining  the 
population.  Last  year,  subsistence 
salmon  harvests  in  the  Kuskokwim 
River  were  among  the  lowest  in  the  past 
12  years.  Returns  of  chinook  and  chimi 
salmon  have  been  extremely  poor  over 
the  last  3  years.  The  expected  low  runs 
and  poor  spawning  escapements  in  2001 
could  jeopardize  the  viability  of  future 
retiuns.  Federal  and  State  biologists 
anticipated  that  the  2001  salmon  returns 
would  be  critically  low,  and  subsistence 
needs  in  some  areas  may  not  be  met. 

The  BOF  met  in  January  2001  to 
review  the  status  of  salmon  returns  on 
the  Kuskokwim  River  and  identified 
Kuskokwim  River  chinook  and  chum 
salmon  as  stocks  of  concern.  The  BOF 
then  took  action  to  establish  a  salmon 
rebmlding  plan  for  the  Kuskokwim 
River.  In  addition,  ADF&G  indicated 
that  no  commercial  fishing  periods  were 
being  considered  for  June  and  July  for 
the  Kuskokwim  River,  that  they 
intended  to  limit  the  sport  fishery  to  one 
salmon  per  person  per  day,  and  that 
they  would  close  the  sport  fishery  for 
salmon  in  the  entire  Kuskokwim  River 
drainage  if  the  nms  were  weaker  than 
expected.  The  ADF&G  and  U.S.  Fish  & 
Wildlife  Service  personnel  conducted 
public  meetings,  produced  information 
posters,  and  published  news  articles  to 
let  the  local  users  know  about  concerns 
regarding  the  expected  low  salmon 
returns  and  advise  them  regarding  the 
restrictions  and  closures  to  protect 
spawning  escapement. 

On  May  10,  2001.  in  public  forum  and 
after  hearing  testimony,  the  Federal 
Subsistence  Board  adopted  the  first 
emergency  action  closing  the  chinook 
and  chum  salmon  fishery  an  Federal 
waters  in  the  Kuskokwim  River  drainage 
to  all  users  except  Federally-qualified 
subsistence  users.  That  closure  was  for 
60  days  (the  maximum  amount  of  time 
allowed  under  50  CFR  100.19(d)  and  36 
CFR  242.19(d))  from  June  1,  2001,  to 
July  30,  2001  (66  FR  32750,  June  18, 
2001).  This  is  the  period  of  the  majority 
of  chinook  and  chiun  salmon  run 
passage  through  the  river.  The  effect  of 
that  action  was  to  close  the  sport  take 
for  chinook  and  chum  salmon  in  the 
Kuskokwim  River  drainage  within  the 


boundaries  of  the  Yukon  Delta  National 
Wildlife  Refuge,  within  or  adjacent  to 
Denali  National  Park  and  Preserve,  and 
within  or  adjacent  to  Lake  Clark 
National  Park  and  Preserve  and  to  close 
subsistence  harvest  on  those  same 
waters  by  any  residents  living  outside 
the  Kuskokwim  Fishery  Management 
Area.  Additionally,  any  chinook  or 
summer  chiun  salmon  taken 
incidentally  in  another  fishery  must  be 
released  immediately.  In  other  words,  if 
you  catch  a  chinook  or  chum  salmon  in 
Federal  waters  while  fishing  for  sheefish 
or  pike,  you  must  immediately  release 
it.  Although  conunercial  fisheries  were 
closed  and  ADF&G  indicated  that  an 
opening  in  Jime  or  July  was  highly 
unlikely,  this  action  would  prevent  any 
such  opening  from  occurring  on  Federal 
waters.  Should  the  runs  have  come  in 
stronger  than  expected  with  spawning 
escapements  and  subsistence  needs' 
being  met,  the  delegated  field  manager, 
as  authorized  by  the  Federal 
Subsistence  Board,  could  have  removed 
this  restriction. 

On  June  1,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  and  the 
Kuskokwim  River  Salmon  Management 
Working  Group  (KRSMWG),  initiated  a 
second  closure  on  Federal  waters  for  the 
period  from  June  3,  2001,  through  June 
5,  2001,  in  the  Kuskokwim  Area  District 
1  for  the  subsistence  gillnet  and 
fishwheel  fisheries  (66  FR  33642,  June 
25,  2001).  This  reduced  the  subsistence 
salmon  fishing  schedule  to  four  days 
that  week.  In  Kuskokwim  Area  District 
1 ,  fishing  for  whitefish,  suckers  and 
other  non-salmon  species  during  closed 
salmon  fishing  periods  continued  to  be 
allowed  seven  days  per  week  with 
gillnets  of  4  inches  or  less  stretch  mesh 
that  are  60  feet  or  less  in  length.  Salmon 
caught  incidentally  in  those  nets  could 
be  kept  for  subsistence  uses. 

On  Jime  8,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  and  the 
KRSMWG  initiated  a  third  closure  on 
Federal  waters  for  the  period  from  June 
10,  2001,  through  June  12,  2001,  in  the 
Kuskokwim  Area  Districts  1  and  2  for 
the  subsistence  gillnet  and  fishwheel 
fisheries  (66  FR  33642,  June  25,  2001). 
In  Kuskokwim  Area  District  1  and  2, 
fishing  for  whitefish,  suckers  and  other 
non-salmon  species  during  closed 
salmon  fishing  periods  continued  to  be 
allowed  seven  days  per  week  with 
gillnets  of  4  inches  or  less  stretch  mesh 
that  are  60  feet  or  less  in  length.  Salmon 
caught  incidentally  in  those  nets  could 
be  kept  for  subsistence  uses. 


On  June  14,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert  ' 
with  ADF&G  managers  and  the 
KRSMWG  initiated  a  fourth  closure  on 
Federal  waters  for  the  period  from  Jime 
17,  2001,  through  June  19,  2001,  in  the 
Kuskokvnm  Aera  Districts  land  2  for 
the  subsistence  gillnet  and  fishwheel 
fisheries.  In  Kuskokwim  Area  District  1 
and  2,  fishing  for  whitefish,  suckers  and 
other  non-sahnon  species  during  closed 
salmon  fishing  periods  continued  to  be 
allowed  seven  days  per  week  with 
gillnets  of  4  inches  or  less  stretch  mesh 
that  are  60  feet  or  less  in  length.  Salmon 
caught  incidentally  in  those  nets  cotild 
be  kept  for  subsistence  uses. 

On  June  22,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  and  the 
KRSMWG  initiated  a  fifth  closure  on 
Federal  waters  for  the  period  from  Jime 
24,  2001,  through  June  26,  2001,  in  the 
Kuskokwim  Area  Districts  land  2  for 
the  subsistence  gillnet  and  fishwheel 
fisheries.  This  action  was  necessary  due 
to  continued  low  returns.  In  Kuskokwim 
Area  District  1  and  2,  fishing  for 
whitefish,  suckers  and  other  non- 
salmon  species  during  closed  salmon 
fishing  periods  continued  to  be  allowed 
seven  days  per  week  with  gillnets  of  4 
inches  or  less  stretch  mesh  that  are  60 
feet  or  less  in  length.  Salmon  caught 
incidentally  in  those  nets  could  be  kept 
for  subsistence  uses. 

On  June  28,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  and  the 
KRSMWG  initiated  a  sixth  closure 
(Sunday  through  Tuesday  of  each  week) 
on  Federal  waters  for  the  period  from 
July  1,  2001,  through  July  10,  2001,  in 
the  Kuskokwim  Area  Districts  1  and  2 
for  the  subsistence  gillnet  and  fishwheel 
fisheries.  This  action  was  necessary  due 
to  continued  low  returns.  In  Kuskokwim 
Area  District  1  and  2,  fishing  for 
whitefish,  suckers  and  other  non- 
salmon  species  during  closed  salmon 
fishing  periods  continued  to  be  allowed 
seven  days  per  week  with  gillnets  of  4 
inches  or  less  stretch  mesh  that  are  60 
feet  or  less  in  length.  Salmon  caught    . 
incidentally  in  those  nets  could  be  kept 
for  subsistence  uses. 

On  July  10,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  and  the 
KRSMWG  initiated  a  seventh  closure 
(Friday  through  Tuesday  of  each  week) 
on  Federal  waters  for  the  period  from 
July  11,  2001,  through  July  10,  2001.  in 
the  Kuskokwim  Area  Districts  land  2 
for  the  subsistence  gillnet  and  fishwheel 
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fisheries.  This  action  was  necessary  due 
to  continued  low  returns.  In  Kuskokwim 
Area  District  1  and  2,  fishing  for 
whitefish,  suckers  and  other  non- 
salmon  species  during  closed  salmon 
fishing  periods  continued  to  be  allowed 
seven  days  per  week  with  gillnets  of  4 
inches  or  less  stretch  mesh  that  are  60 
feet  or  less  in  length.  Salmon  caught 
incidentally  in  those  nets  could  be  kept 
for  subsistence  uses. 

On  July  25,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  and  the 
KRSMWG  initiated  an  eighth  action 
(establishing  four  days  of  each  week)  on 
Federal  waters  for  the  period  from  July 
27,  2001,  through  July  31,  2001,  in  the 
Kuskokwim  Area  Districts  land  2  for 
the  subsistence  gillnet  and  fishwheel 
fisheries.  In  Kuskokwim  Area  District  1 
and  2,  fishing  for  whitefish,  suckers  and 
other  non-salmon  species  during  closed 
salmon  fishing  periods  continued  to  be 
allowed  seven  days  per  week  with 
gillnets  of  4  inches  or  less  stretch  mesh 
that  are  60  feet  or  less  in  length.  Salmon 
caught  incidentally  in  those  nets  could 
be  kept  for  subsistence  uses. 

These  regulatory  actions  were 
necessary  to  assure  the  continued 
viability  of  the  chinook  and  chum 
salmon  runs  and  provide  a  long-term 
subsistence  priority  during  a  period  of 
limited  harvest  opportunity.  These 
closures  and  adjustments  brought  the 
Federal  subsistence  fishing  regulations 
in  line  with  the  similar  ADF&G  action 
for  unified  management  and  minimized 
confusion  under  the  dual  management 
system. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  these  emergency  closures  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  of  fish  populations, 
adversely  impact  future  subsistence 
opportunities  for  rural  Alaskans,  and 
would  generally  fail  to  serve  the  overall 
public  interest.  Therefore,  the  Board 
finds  good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  to  waive  additional  public 
notice  and  comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)  to  make  this 
rule  effective  as  indicated  in  the  DATES 
section. 


Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  signed  April  6, 1992.  The  final 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964.  published  May  29,  1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
Januarj'  8.  1999,  (64  FR  1276.) 

Compliance  with  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6. 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  adjustment  and  emergency 
closures  do  not  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Other  Requiremeiits 

The  adjustment  and  emergency 
closures  have  been  exempted  from  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 


trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  guides  and  boat, 
fishing  tackle,  and  gasoline  dealers.  The 
number  of  small  entities  affected  is 
unknown;  but,  the  effects  will  be 
seasonally  and  geographically-limited  in 
nature  and  will  likely  not  be  significant. 
The  Departments  certify  that  the 
adjustment  and  emergency  closures  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibilitv  Act. 

Title  VllI  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
adjustment  and  emergency  closures 
have  no  potential  takings  of  private 
property  implications  as  defined  by 
Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  adjustment  and  emergency 
closures  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  governments  or  private 
entities.  The  implementation  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  the 
adjustment  and  emergency  closures 
meet  the  applicable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  regarding  civil  justice 
reform. 

In  accordance  with  Executive  Order 
13132,  the  adjustment  and  emergency 
closures  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  VIII  of  ANILCA  precludes  the  State 
from  exercising  management  authority 
over  fish  and  wildlife  resources  on 
Federal  lands.  Cooperative  salmon  run 
assessment  efforts  with  ADF&G  will 
continue. 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  ■  (59  FR  22951).  Executive 
Order  13175,  and  512  DM  2.  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18.  200l'.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply. 
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distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  these 
actions  are  not  expected  to  significantly 
affect  energy  supply,  distribution,  or 
use,  they  are  not  significant  energy 
actions  and  no  Statement  of  Energy 
Effects  is  required.  . 

Drafting  Information  ' 

William  Knauer  drafted  this 
doounent  imder  the  guidance  of 
Thomas^H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Taylor 
Brelsford,  Alaska  State  Office,  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Bureau  of  Indian  Affoirs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3. 472.  551, 668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C 
1733. 

Dated:  October  4,  2001. 
Kmoetn  E.  iiioflipMii, 
Sulxistence  Program  Leader,  USDA-Forest 
Service. 

HMMMBH-Boyd, 
Acting  Chair,  Federal  Suttsistence  Board. 
(FR  Doc.  01-27341  Filed  10-30-01: 8:45  am] 
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RaguMioiM 
for  PuMc  Land*  in  AlMk%  Subpwt  D; 
EiMrgenqf  CkMUTM— RMfoubt  and 
Salmon  uikM  DrakiagM 

AGBICIES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Emergency  closures. 

SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  in-season 
management  actions  to  protect  sockeye 
salmon  escapement  in  the  Redoubt  and 
Salmon  Lakes  drainages.  These 
regulatory  adjustments  and  the  closures 
provide  an  exception  to  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  published  in  the 


Federal  Register  on  February  13,  2001. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  fish  and 
shellfish  for  subsistence  uses  diuing  the 
2001  regulatory  year. 
DATES:  This  closure  was  effective  July 
13,  2001,  through  August  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson, 
Subsistence  Program  Manager,  USDA — 
Forest  Service,  Alaska  Region, 
telephone  (907) 786-3592. 
SUPPL£MENTARY  INFORMATION 

Background 

Title  Vm  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 
of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 
ANILCA.  In  December  1989,  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  vm  of  ANILCA  on  public  lands. 
The  Departments  administer  Title  VID 
through  regulations  at  Title  50,  part  100 
and  Title  36,  part  242  of  the  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  Subparts  A,  B,  and  C  of  these 
regidations,  as  revised  January  8, 1999, 
(64  FR  1276),  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  National 
Park  Service;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 


the  development  of  regulations  for 
Subparts  A,  B,  and  C,  which  establish 
the  program  structiu'e  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2001  fishing  seasons,  harvest  limits, 
and  methods  and  means  were  published 
on  February  13,  2001,  (66  FR  10142). 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agricultiire  and 
the  Interior,  identical  closures  and 
adjustments  would  apply  to  36  CFR  part 
242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G),  under  the  direction  of 
the  Alaska  Board  of  Fisheries  (BOF), 
manages  sport,  commercial,  personal 
use,  and  State  subsistence  harvest  on  all 
lands  and  waters  throughout  Alaska. 
However,  on  Federal  lands  and  waters, 
the  Federal  Subsistence  Board 
implements  a  subsistence  priority  for 
rural  residents  as  provided  by  Title  Vm 
of  ANILCA.  In  providing  this  priority, 
the  Board  may,  when  necessary, 
preempt  State  harvest  regulations  for 
fish  or  wildlife  on  Federal  lands  and 
water*. 

These  emergency  closures  were 
necessary  because  of  predictions  of 
extremely  weak  returns  of  sockeye 
salmon  in  the  Redoubt  and  Salmon 
Lakes  dninages.  These  emergency 
actions  are  authorized  and  in 
accordance  with  50  CFR  100.19(d)  and 
36  CFR  242.19(d). 

Redoubt  Lake  DrainagB 

Since  the  projected  escapement  was 
well  below  desirable  levels  for  Redoubt 
Lake,  the  system  was  closed  to  provide 
for  spawning  escapement  needs.  The 
total  return  to  July  11,  2001,  was  1,089 
sockeye.  Usually  16%  of  the  nm 
returned  to  the  lake  by  that  time.  The 
projected  escapement  is  7,571  fish  for 
the  2001  season.  This  projection 
represents  21%  of  the  average 
escapement  of  36,000  sockeye  during 
the  period  1989-1999 

Salmon  Lake  Drainage 

Salmon  Lake  was  closed  since  retiims 
woe  low,  and  to  avoid  excessive 
harvest  effort  for  this  relatively  small 
sockeye  population.  Closure  of  the 
nearby  Redoubt  Lake  system  could 
displace  harvest  effort  in  the  Sitka 
Soimd  area  to  Salmon  Lake.  The  total 
escapement  to  July  11,  2001,  was  320  at 
Salmon  Lake.  Past  subsistence  harvest 
for  Salmon  Lake  has  ranged  firom  zero 
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to  353  sockeye  salmon  since  monitoring 
began  in  1985. 

On  July  11,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a 
sockeye  salmon  closure  in  the  Redoubt 
and  Salmon  Lakes  drainages  for  the 
period  irom  July  13,  2001,  through 
August  31,  2001.  This  action  was 
necessary  due  to  low  sockeye  returns. 

This  regulatory  action  was  necessary 
to  assure  the  continued  viability  of  the 
sockeye  salmon  runs  and  provide  a 
long-term  subsistence  priority  diuing  a 
period  of  limited  harvest  opportunity. 
This  closiue  brought  the  Federal 
subsistence  fishing  regulations  in  line 
with  the  similar  ADF&G  action  for 
unified  management  and  minimized 
confusion  under  the  dual  management 
system. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
imder  the  Administrative  Procedure  Act 
(APA)  for  this  emergency  closure  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  of  fish  populations, 
adversely  impact  future  subsistence 
opportiinities  for  rural  Alaskans,  and 
would  generally  fail  to  serve  the  overall 
public  interest.  Therefore,  the  Board 
finds  good  cause  piusuant  to  5  U.S.C. 
553(b)(3)(B)  to  waive  additional  public 
notice  and  comment  procedures  prior  to 
implementation  of  this  action  and 
pursuant  to  5  U.S.C.  553(d)  to  make  this 
effective  as  indicated  in  the  DATES 
section. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28, 1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  signed  April  6, 1992.  The  final 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
Subparts  A,  B,  and  C  (57  FR  22940- 
22964.  published  May  29, 1992) 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
January  8. 1999,  (64  FR  1276). 


Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  luiless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992.  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  emergency  closure  does  not 
contain  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

Other  Requirements 

The  emergency  closiu^  has  been 
exempted  from  OMB  review  under 
Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jiuisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  bvm  this  Federal 
land-related  activity  is  imknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  number  of  small 
entities  supporting  subsistence 
activities,  such  as  boat,  fishing  tackle, 
and  gasoline  dealers.  The  niunber  of 
small  entities  affected  is  unknown;  but, 
the  effects  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Departments  certify  that  the  emergency 
closure  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regtilatory  Flexibility  Act. 

Title  vm  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
emergency  closure  has  no  potential 
takings  of  private  property  implications 
as  defined  by  Executive  Order  12630. 


The  Service  has  determined  and 
certifies  piu^uant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  the  emergency  closure  will  not 
impKJse  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  State 
governments  or  private  entities.  The 
implementation  is  by  Federal  agencies, 
and  no  cost  is  involved  to  any  State  or 
local  entities  or  Tribal  governments. 

The  Service  has  determined  that  the 
emergency  closure  meets  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988, 
regarding  civil  justice  reform. 

In  accordance  with  Executive  Order 
13132,  the  emergency  closure  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  Title  Vffl  of 
ANILCA  precludes  the  State  from 
exercising  management  authority  over 
fish  and  wildlife  resources  on  Federal 
lands.  Cooperative  salmon  run 
assessment  efforts  with  ADF&G  will 
continue. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this 
action  is  not  expected  to  significantly 
affect  energy  supply,  distribution,  or 
use,  it  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Drafting  Information 

William  Knauer  drafted  this 
document  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Taylor 
Brelsford,  Alaska  State  Office.  Bureau  of 
Land  Management;  Rod  Simmons. 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard.  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3.  472.  551.  668dcl, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 
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Dated:  October  4,  2001. 
Kenneth  E.  Thompson, 
Subsistence  Program  Leader,  USDA-Forest 
Service. 

Thomas  H.  Boyd, 

Acting  Chair.  Federal  Subsistence  Board. 
[FR  Doc.  01-27342  Filed  10-30-01;  8:45  am) 
MJJNG  COOC  3410-11-P  and  4310-S5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 


[PA-4176;  FRL-7089-5] 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Dslarminations  for  Eighteen  Individual 
Sources  In  the  Philadelphia- 
Wilmington-Trenton  Area 

agency:  Environmental  Protection 
Agency  (EPA).  I 

action:  Final  rule.  | 

i 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  eighteen  major  sources  of 
volatile  organic  compounds  (VOC)  and 
nitrogen  oxides  (NOx).  These  sources 
are  located  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA). 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  15,  2001. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468.  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104  or  by 
e-mail  at  spink.marcia9epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  September  20,  1995,  April  16, 
1996.  May  2, 1996,  July  2, 1997,  July  24, 
1998,  December  7,  1998.  April  9.  1999. 
and  April  20. 1999,  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  RACT  for  several 
sources  of  VOC  and/or  NOx.  This 
rulemaking  pertains  to  eighteen  of  those 
sources.  The  remaining  sources  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  Commonwealth's 
submittals  consist  of  plan  approvals  and 
operating  permits  which  impose  VOC 
and/or  NOx  RACT  requirements  for 
each  source.  These  sources  are  all 
located  in  the  Philadelphia  area  and 
include:  Amerada  Hess  Corp.;  Amoco 
Oil  Company;  Cartex  Corporation; 
Exxon  Company,  USA;  GATX  Terminals 
Corporation;  Hatfield  Quality  Meats, 
Incorporated;  J.  L.  Clark,  Incorporated; 
Johnson  Matthey,  Incorporated;  Kurz 
Hastings,  Incorporated;  Lawrence 
McFadden  Company;  Philadelphia 
Baking  Company;  Philadelphia  Gas 
Works;  PPG  Industries,  Incorporated; 
SmithKline  Beecham  Pharmaceuticals; 
Teva  Pharmaceuticals,  USA;  The 
Philadelphian  Condominium  Building; 
Warner  Company;  cmd  Webcraft 
Technologies,  Incorporated. 

On  August  20.  2001,  EPA  published  a 
direct  final  rule  (66  FR  43502)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  43551)  to  approve 
these  SIP  revisions.  On  September  7, 
2001,  we  received  adverse  comments  on 
our  direct  final  rule  from  the  Citizens 
for  Pennsylvania's  Future  (PennFuture). 
On  September  26,  2001,  (66  FR  49107), 
we  published  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did  not 
take  effect.  We  indicated  in  our  August 
20,  2001  direct  final  rulemaking  that  if 
we  received  adverse  comments.  EPA 
would  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule  (66  FR  43551).  This  is 
that  subsequent  final  rule.  A  description 
of  the  RACT  determination(s)  made  for 
each  source  was  provided  in  the  August 
20,  2001  direct  final  rule  and  will  not 
be  restated  here.  A  summary  of  the 
comments  submitted  by  PennFuture 
germane  to  this  final  rulemaking  and 
EPA's  responses  are  provided  in  Section 
II  of  this  document. 

n.  Public  Comments  and  Responses 

The  Citizens  for  Pennsylvania's 
Future  (PennFuture)  submitted  adverse 
comments  on  the  proposed  rule 
published  by  EPA  in  the  Federal 
Register  on  August  20,  2001  to  approve 
case-by-case  RACT  SIP  submissions 


fi-om  the  Commonwealth  for  NOx  and  or 
VOC  sources  located  in  the  Philadelphia 
area.  A  summary  of  those  comments  and 
EPA's  responses  are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled,  hi 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandimi 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas.  805  F.2d  176,  180  (6th  Or. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFuture  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15,  1994  in 
accordance  with  subsection  129.92, 
entitled.  RACT  proposal  requirements. 
Under  subsection  129.92.  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  t^'pes  and  amounts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  dociunentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affiected 
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source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  nature  of  EPA's 
March  23, 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by-case  RACT 
determinations  by  the  DEP. -Rather,  EPA 
stated  that"*  *  *  RACT  rules  may  nof 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
June  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  September  6,  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Philadelphia  area.  EPA  received 
no  comments  on  that  proposal.  Final 
action  converting  the  limited  approval 
to  full  approval  shall  occur  once  EPA 
has  completed  rulemaking  to  approve 
either  (1)  the  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements  currently  known  in 
the  Philadelphia  area  or  (2)  for  a 
sufficient  number  of  sources  such  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 


Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by-case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  nile 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I. 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes,  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl  /ctg.  txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  oiu  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFutuire  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
Hastings  and  GATX  Terminals 
Ckirporation.  EPA  summarizes  those 


comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PennFutxu«  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Nbrtheast 
United  States  "  [63  FR  13789.  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by-case  RACT 
submissions.  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  tmder 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general.  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A.  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did.  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFutxu^'s  conunent,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
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examination,  combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PennFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs)   " 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsbxirgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natiiral  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  documents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Peimsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTG«  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
conunenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 


sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [182(b)(2)(C)]. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15,  1990  [182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources  ' 
covered  by  a  CTG  issued  after  November 
15,  1990  (l82(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  woiUd 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17, 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  account. 

As  stated  earlier,  there  is  one  source 
category  explicitly  included  in 
PennFuture's  comment  for  which  EPA 
has  issued  a  CTG,  namely  natural  gas/ 
gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13. 1993, 


stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Conmionwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Comment:  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15,  1993)  to  the 
Conunonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "4jright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions,"  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  H'A"  [letter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio,  DEP, 
June  24, 1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134, 
37-38  (1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFutiire  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton,  or  any  other  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23. 1998 
rulemaking  [63  FR  13789]  clearly 
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indicates  that  the  Commonwealth's 
dociunent,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA.  September 
10, 1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximiun  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  valutf  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natiiral  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492).  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy,  July  14, 1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel.  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15,  1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  "These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55  %) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15, 1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
ni's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 
a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Commonwealth  which 


was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 
explained  in  the  response  provided  in 
section  II.  A.  of  this  document,  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses,  Pennsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insure  that  the 
requirements  of  the  SIP-approved 
generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  siuplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code      ' 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER,  RACT,  Best  Available 
Technology,  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  (Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFutitfe  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Peimsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415, 16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 


baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  imder  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFuture's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Peimsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PeiuiFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFuture  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  II  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961).  Therefore,  PennFutiu^ 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act. 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS).  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
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the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presiimption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18, 1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  (62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
(63  FR  at  23670].  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30,  1998.  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

G.  Comment:  PennFuture  submitted 
comments  specific  to  the  case-by-case 
RACT  determinations  for  two  sources 
located  in  the  Philadelphia  area,  namely 
for  Kurz-Hastings,  and  GATX  Terminals 
Corporation. 

(1)  Kurz-Hastings — PennFuture 
comments  that  the  Kurz-Hastings  plant 
is  the  second-highest  VOC  emitter  in 
Philadelphia  with  the  poteatial  to  emit 
3400  tons  per  year  of  VOCs. 
PennFuture' s  comment  recognizes  that 
Kurz-Hastings'  VOC-emitting  processes 
(several  printing  machines)  are  subject 
to  SlP-approved  category  RACT 
regulations  and  do  not  require  a  case-by- 
case  RACT  evaluation.  PennFuture 
asserts,  however,  that  Kurz-Hastings' 
own  data  show  that  annual  emissions 
from  these  imits  are  still  one-third  or 
more  of  its  potential  to  emit,  suggesting 
that  VOC  controls  on  these  units  are 
only  modestly  effective.  PennFuture 
also  comments  that  the  case-by-case 
RACT  evaluation  of  Kurz-Hastings' 
mixing  room  operations,  rejects  control 
technologies  that  are  up  to  99% 


effective  in  favor  of  minimal  work- 
practice  efforts.  Therefore,  PennFuture 
comments  that  the  RACT  determination 
for  Kiu^-Hastings  merits  close  review  by 
EPA  to  determine  whether  RACT 
requires  a  more  effective  control  strategy 
for  VOCs,  and  as  at  other  plants,  EPA 
must  not  approve  this  RACT  proposal 
without  conducting  a  thorough 
evaluation  of  available  control 
technology. 

Response:  EPA  disagrees  with 
PennFuttire's  comments.  The  comment 
regarding  the  RACT  requirements 
applicable  to  the  printing  machines  at 
Kurz-Hastings  are  outside  the  scope  of 
this  rulemaking.  Those  printing 
machines  are  subject  to  a  SIP-approved 
source  category  VOC  RACT  regulation 
adopted  by  the  Commonwealth 
pursuant  to  the  Graphic  Arts  CTG.  The 
fact  that  compliance  with  that 
applicable  regulation  achieves  an 
approximate  66  percent  annual 
reduction  in  VOCs  from  Kurz-Hastings' 
printing  machines  does  not  require  that 
a  different  or  more  stringent  RACT  be 
explored  and  imposed  on  this  facility. 
With  regard  to  fugitive  emissions  frtim 
the  mixing  room  and  clean-up 
operations,  the  work  practice  standards 
imposed  on  Kurz-Hastings  for  its  mixing 
room  and  clean-up  operations  are 
consistent  with  RACT  determinations 
routinely  made  and  approved  for  such 
fugitive  emission  sources  at  graphic  arts 
facilities.  EPA's  review  of  the  SIP 
revision  submitted  for  Kurz-Hastings 
indicates  that  the  applicable  SIP- 
approved  definitions,  provisions  and 
procedures  have  been  followed  in 
imposing  RACT  for  this  facility. 

(2)  GATX  Terminals  Corporation — 
Citing  Philadelphia  Air  Management 
Service  (AMS)  documents,  PennFutiure 
notes  that  GATX  has  the  potential  to 
emit  12,867  tons  per  year  of  VOC  as  a 
Bulk  Terminal  facility,  and  that  its 
marine  vessel  loading  unit  has  a 
potential  to  emit  3,520  tons  of  VOC  per 
year.  PennFuture  then  comments  that 
the  Philadelphia  AMS's  RACT  review 
memorandum  notes  that  a  permit 
restriction  limits  emissions  from  this 
marine  vessel  loading  operation  to  59 
tons  per  year  in  place  of  an  add-on  VOC 
control  device.  PennFutiure  goes  on  to 
note  that,  EPA  promulgated  a  National 
Emission  Standard  for  Marine  Tank 
Vessel  Loading  Operations  in  1995, 
which  specifically  established  RACT  for 
such  sources  at  40  CFR  Part  63,  Subpart 
Y.  PennFuture  notes  that  the  RACT 
evaluation  submitted  by  GATX  to  AMS 
in  1994  noted  the  pendency  of  this  rule, 
which  requires  capture  of  VOCs  and 
routing  for  combustion  or  recovery  at  an 
efficiency  of  up  to  98  percent  (RACT 
Proposal  for  a  Marine  Tank  Vessel 


Loading  Terminal  Facility,  prepared  for 
GATX  Terminals  Corporation  by  Versar, 
Inc.,  July  14, 1994,  p.  12).  PennFutvu« 
comments  that  AMS  either  overlooked 
this  reference  or  chose  not  to  require  as 
RACT  a  highly  effective  control 
technology  that,  according  to  the  GATX 
consultant,  was  "technically  viable"  at 
this  plant.  PeimFuture,  therefore,  asserts 
that  since  EPA  has  promulgated  a 
regulation  specifically  designating 
RACT  for  sources  such  as  the  GATX 
marine  vessel  loading  operation,  EPA 
must  not  approve  a  RACT  proposal  for 
this  operation  unless  it  includes  the 
application  of  technology  required  by 
EPA  in  its  regulation  at  40  CFR,  Part  63, 
Subpart  Y. 

Response:  EPA  disagrees  with 
PennFuture's  comments  regarding  the 
marine  vessel  loading  operation  at 
GATX.  The  federal  regulations  cited  by 
PennFuture  were  promulgated  at  40 
CFR,  Part  63,  Subpart  Y  on  September 
19, 1995  (61  FR  48399)  more  than  3 
months  after  the  compliance  date 
imposed  in  Act  for  major  sources  of 
VOC  subject  to  non-CTG  RACT. 
Moreover,  the  compliance  date 
promulgated  for  the  RACT  standards  of 
Subpart  Y  for  sources  such  as  GATX 
was  two  years  beyond  after  the 
regulation's  effective  date.  Most 
relevantly,  the  59  ton  per  year  annual 
limit  imposed  by  AMS  (and  submitted 
by  DEP  on  its  behalf  as  a  SIP  revision) 
on  GATX's  marine  vessel  loading 
operation  represents  a  98.3  percent 
reduction  in  VOC  emissions  from  the 
operation's  3,520  tons  per  year  potential 
to  emit  which  is  at  least  as  stringent  as 
the  requirements  of  40  CFR  Part  63, 
Subpart  Y.  Moreover.  GATX's  RACT 
plan  approval  (PA-51-5003)  requires 
the  compliance  with  the  59  ton  per  year 
aimual  limit  by  the  date  imposed  in  Act 
for  major  sources  of  VOC  subject  to  non- 
CTG  RACT.  Environmentally,  there  is 
no  additional  benefit  that  would  result 
in  disapproving  the  case-by-case  RACT 
SIP  submittal  for  GATX's  marine  vessel 
loading  operation.  Approval  of  the  case- 
by-case  RACT  SIP  revision  for  GATX  in 
no  way  relieves  the  source  from  any 
otherwise  appUcable  Maximum 
Available  Control  Technology  (MACT) 
requirements  of  40  CFR  Part  63,  Subpart 
Y. 

ni.  Final  Action 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/ or  NOx  RACT  for  18  major  sources 
located  in  the  Philadelphia  area.  EPA  is 
approving  Pennsylvania's  RACT  SIP 
submittals  because  the  AMS  and  PADEP 
established  and  imposed  these  RACT 
requirements  in  accordance  with  the 


■  Federal  Register / Vol.  66,  No.  211 /Wednesday,  October  31,  2001 /Rules  and  Regulations        54941 


criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  AMS  and  PADEP  have  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  ''"ederal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  [65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel:  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  eighteen  (18) 
named  sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and/or  NOx  RACT  for  eighteen  sources 
located  in  the  Philadelphia  area  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  15.  2001. 
lames  W.  Newsom, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(156)  to  read  as 
follows: 

§52.2020    ktentificatton  of  plan. 

***** 

(c)  •  •  ' 

(156)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  1 29  pertaining  to 
VOC  and  NOx  RACT  determinations  for 
sources  located  in  the  Philadelphia  area 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  September  20, 1995,  April  16,  1996. 
May  2. 1996,  July  2,  1997.  )uly  24,  1998, 
December  7,  1998,  April  9,  1999,  and 
April  20,  1999. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals  and  operating  permits  on 
September  20,  1995,  April  16,  1996, 
May  2, 1996,  July  2, 1997,  July  24.  1998, 
December  7, 1998,  April  9, 1999,  and 
April  20, 1999. 

(B)  Plan  approvals  (PA),  Operating 
permits  (OP)  issued  to  the  following 
sources: 

(1)  Amerada  Hess  Corp.,  PA-5 1-5009, 
for  PUD  5009,  effective  May  29, 1995. 

(2)  Amoco  Oil  Company,  PA-51- 
5011,  for  PUD  5011,  effective  May  29, 
1995. 

(3)  Cartex  Corporation,  OP-09-0076. 
effective  April  9,  1999,  except  for  the 
expiration  date. 

(4)  Exxon  Company,  U.S.A..  PA-51- 
5008,  for  PUD  5008,  effective  May  29, 
1995. 

(5)  GATX  Terminals  Corporation,  PA- 
51-5003,  for  PUD  5003,  effective  May 
29,  1995. 

(6)  Hatfield,  Inc.,  OP-46-0013A, 
effective  January  9, 1997  (as  revised 


54942       Federal  Register / Vol.  66.  No.  211 /Wednesday,  October  31,  2001 /Rules  and  Regulations 


October  1, 1998).  except  for  the 
expiration  date. 

(7)  J.  L.  Clark.  Inc.,  OP-36-02009, 
effective  April  16, 1999,  except  for  the 
expiration  date. 

[8]  Johnson  Matthey,  Inc.,  OP-15- 
0027,  effective  August  3, 1998  (as 
revised  April  15, 1999),  except  for  the 
expiration  date. 

(9)  Kurz  Hastings.  Inc.,  PA-51-1585, 
for  PUD  1585,  effective  May  29, 1995. 

{,10)  Lawrence  McFadden,  Inc.,  PA- 
51-2074.  for  PUD  2074.  effective  June 
11. 1997. 

ill)  Philadelphia  Baking  Ck>mpany, 
PA-5 1-3048,  for  PUD  3048,  effective 
April  10, 1995. 

112)  Philadelphia  Gas  Works,  PA-51- 
4921,  for  PUD  4921,  effective  May  29. 
1995. 

(13)  PPG  Industries,  hic.  OP-23- 
0005,  effective  June  4, 1997,  except  for 
the  expiration  date. 

{14)  SmithKline  Beecham 
Pharmaceuticals,  OP-46-0035,  effective 
March  27, 1997  (as  revised  October  20, 
1998),  except  for  the  expiration  date. 

(15)  Teva  Pharmaceuticals  USA,  OP- 
09-0010,  effective  April  9,  1999.  except 
for  the  expiration  date. 

{16)  The  Philadelphian  Condominium 
Building,  PA-51-6512.  for  PUD  6512, 
effective  May  29,  1995. 

{17)  Warner  Company,  OP-1 5-0001, 
effective  July  17, 1995  except  for  the 
expiration  date. 

{18)  Webcraft  Technologies,  Inc.,  OP- 
09-0009,  effective  April  18, 1996  (as 
revised  October  15, 1998),  except  for  the 
expiration  date. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(156)(i}(B)  of  this  section. 

(FR  Doc.  01-26766  Filed  10-30-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
PA^186;  FRL-70e9-9] 

Approval  and  Promulgation  of  Air 
Quality  Imptomontatlon  Plans; 
Pannsylvania;  VOC  and  NOx  RACT 
Datarmlnatlona  for  14  Individual 
SourcM  in  tha  Ptriladalphia- 
Wllmlngton-Tranton  Araa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule.  i 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 


of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  fourteen  major  sources  of 
volatile  organic  compounds  (VOC)  and/ 
or  nitrogen  oxides  (NOx).  These  sources 
are  located  in  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA  or  the  Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  15,  2001. 
ADDRESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Enviroimiental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink,  (215)  814-2104  or  by 
e-mail  at  spink.marcia@epa.gov. 
SUPPt-EMENTARY  INFORMATION: 

I.  Background 

On  December  8, 1995,  March  21, 
1996,  January  21, 1997,  July  24, 1998, 
April  20, 1999,  March  23,  2001  (two 
separate  submissions),  and  July  5,  2001; 
PADEP  submitted  revisions  to  the 
Pennsylvania  SIP  to  establish  and 
impose  RACT  for  several  major  sources 
of  VOC  and/or  NOx.  This  rulemaking 
pertains  to  fourteen  of  those  sources. 
The  remaining  sources  are  or  have  been 
the  subject  of  separate  rulemakings. 
These  sources  are  all  located  in  the 
Philadelphia  area  and  include:  Perkasie 
Industries;  Quaker  Chemical 
Corporation;  Rohm  and  Haas — Bucks 
County  Plant;  Rohm  and  Haas — 
Philadelphia  Plant;  SBF 
Communications  Graphics;  Schlosser 
Steel,  hic;  SEPTA'S  Berridge/Courtland 
Maintenance  Shop;  Smith-Edwards- 
Dunlap  Company;  Southwest  Water 
Pollution  Control  Plant/Biosolids 
Recycling  Center;  Stroehman  Bakeries, 
Inc.;  Sunoco,  Inc.  (R&M)  Refinery;  Tasty 
Baking  Company;  Transcontinental  Gas 
Pipeline  Corp.— Compressor  Station 
#200;  and  Worthington  Steel  Company. 

On  September  6,  2001  (66  FR  46525), 
EPA  published  a  direct  final  rule  and  a 


companion  notice  of  proposed 
rulemaking  (66  FR  46573)  to  approve 
these  SIP  revisions.  On  October  9,  2001. 
we  received  adverse  comments  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Futiire  (PennFuture).  On 
October  10.  2001.  EPA  signed  a 
withdrawal  notice  for  timely 
publication  in  the  Federal  Register 
informing  the  public  that  the  direct  final 
rule  did  not  take  effect.  We  indicated  in 
our  September  6.  2001  direct  final 
rulemaking  that  if  we  received  adverse 
comments,  EPA  would  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule  (66  FR 
46573).  This  is  that  subsequent  final 
rule.  A  description  of  the  RACT 
determination(s)  made  for  each  source 
was  provided  in  the  September  6.  2001 
direct  final  rule  and  will  not  be  restated 
here.  A  summary  of  the  comments 
submitted  by  PennFuture  germane  to 
this  final  rulemaking  and  EPA's 
responses  are  provided  in  Section  n  of 
this  document. 

n.  Public  Conunents  and  Responses 

On  October  9.  2001 ,  the  Citizens  for 
Peimsylvania's  Future  (PennFuture) 
submitted  adverse  comments  on  the 
proposed  rule  published  by  EPA  in  the 
Federal  Register  on  September  6,  2001 
to  approve  case-by-case  RACT  SIP 
submissions  from  the  Commonwealth 
for  NOx  and  or  VOC  sources  located  in 
the  Philadelphia  area.  A  summary  of 
those  comments  and  EPA's  responses 
are  provided  below. 

A.  Comment:  PeimFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  dociunent  to  siuvey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  Li 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandum 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management.  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas,  805  F.2d  176, 180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1.  PennFuture  appears  to 
comment  that  in  every  situation.  RACT 
must  include  an  emission  rate. 
PeimFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaltiation  for 
each  source,  or  at  a  minimimi  doomient 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failure  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
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determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 
approval  of  Peimsylvania's  generic 
RACT  regulations.  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  III  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  of  subject  source  at  the 
fecility;  (2)  The  size  or  capacity  of  each 
affected  soiut:e,  and  the  types  of  fuel 
combusted,  and  the  types  and  amoimts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  dociunentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15, 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  natiire  of  EPA's 
March  23, 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  the  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  "•  •  •  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3.  2001  (66  FR  22123).  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 


limited  approval.  In  that  rulemaking. 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regiilations  became  effective  on 
Jime  18.  2001.  As  of  that  time. 
Pennsylvania's  generic  VOC  and  NOx 
RACT  reg\ilations  retained  a  limited 
approval  status.  On  September  6,  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regiilation 
in  the  Philadelphia  area.  EPA  received 
no  public  comments  on  that  proposal. 
Final  action  converting  the  limited 
approval  to  full  approval  shall  occur 
once  EPA  has  completed  rulemaking  to 
approve  either:  (1)  The  case-by-case 
RACT  proposals  for  all  sources  subject 
to  the  RACT  requirements  currently 
known  in  the  Philadelphia  area  or  (2) 
for  a  sufficient  nimiber  of  sources  such 
that  the  emissions  bom  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  that  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  our  own  RACT  analyses, 
independent  of  the  sources'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SlP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  undercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

Wmle  RACT,  as  defined  for  an 
individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 


or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleum  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes.  Solvent 
metal  cleaning,  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMIj/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  documents  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl  /ctg.  txt) . 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
Hastings  and  GATX  Terminals 
Corporation.  EPA  summarizes  those 
comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  (63  FR  13789,  13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (under  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFuture  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
dociunented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"niuneric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  document  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 
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Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFutuie  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (imder  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
n.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  dociunent  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Commonwealth  as  SIP  revision. 
PennFuture's  comment  did  not  point  to 
a  specific  instance  where  a  RACfr  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  fact,  lack  a  numerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment.  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Commonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/ or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  nimiber  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PennFuture  asserts  that 
the  Conunonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VCXH  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Docimient  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 


oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Conunonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
these  and  14  other  unnamed  VOC 
source  categories.  PennFuture  contends 
that  the  case-by-case  approach  for 
establishing  and  approving  RACT  is 
unacceptable  under  a  statutory  scheme 
that  specifically  requires  category-wide 
RACT  regulations  for  sources  covered 
by  CTGs.  PennFuture's  comment  cites  to 
Wall  v.  EPA.  2001  FED  App.  0318P  (6th 
Cir.)(Cinciimati  ozone  redesignation  and 
RACT).  EPA  should  reject  any  proposed 
case-by-case  VOC  RACT  for  a  source  in 
a  category  for  which  there  is  a  CTG  but 
no  Pennsylvania  RACT  regulation. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  irom  two  ST  APP  A/ 
ALAPCO  documents  entitled.  "Meeting 
the  15-Percent  Rate-of- Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PennFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  ll82(b)(2)(C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  RACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15, 1990  1182(b)(2)(A)]. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15, 1990  [l82(b)(2)(B)l.  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 


adoption  of  category-specific  rules  or  by 
source-specific  rules  for  each  source 
within  a  category.  When  initially 
established,  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 
9, 1976  and  44  FR  53761,  September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "source  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  document  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  soiuces 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  soiuces  that  may 
have  difi'erent  needs  and  considerations 
that  must  be  taken  into  account.  EPA 
disagrees  with  the  commenter's  citing  to 
Wall  V.  EPA.  2001  FED  App.  0318P  (6th 
Cir.  Sept.  11,  2001)  (Cincinnati  ozone 
redesignation  and  RACT)  as  indicative 
of  his  contentions  regarding  states' 
obligations  to  adopt  category-wide 
RACT  regulations  for  sources  covered 
by  CTGs.  The  opinion  rendered  in  the 
cited  case  neither  requires  states  to 
adopt  category-wide  RACT  regulations 
for  sources  covered  by  CTGs,  nor  does 
it  preclude  states  from  exercising  their 
option  to  impose  RACT  for  CTG-subject 
sources,  on  a  case-by-case  basis.  Rather, 
it  speaks  only  to  the  Act's  requirement 
that  states  must  implement  RACT  for 
CTG-subject  sources  in  ozone 
nonattainment  areas;  and  not  to  any 
specific  regulatory  construct  by  wUch 
they  must  do  so.  Peimsylvania  has 
implemented  RACT  for  all  CTG-subject 
sources  in  the  Philadelphia  area,  and, 
EPA  has  approved  all  such  RACT 
determinations  as  revisions  to  the 
Pennsylvania  SIP.  As  stated  earlier, 
there  is  one  source  category  explicitly 
included  in  PennFuture's  comment  for 
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which  EPA  has  issued  a  CTG,  namely 
natural  gas/gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13, 1993, 
stating  that  as  of  that  date  there  were  no 
applicable  soiuces  in  this  category. 
Therefore,  the  Commonwealth  did  not 
adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Commenr- PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink,  EPA,  to  James  Salvaggio,  DEP, 
December  15. 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  will  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Peimsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation,  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  docimient  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Docimient  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton. 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [letter  bom  Thomas 
Maslany,  EPA.  to  James  Salvaggio.  DEP, 
June  24.  1997]  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134. 
37-38  (1997)]. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFuture  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton.  or  any  otfier  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not.  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 


stf  Jid.ird  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23. 1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
document,  "Guidance  Document  on 
Reasonably  Available  Control 
Technology  for  Sources  of  NOx 
Emissions."  March  11, 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and,  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23. 1998  rulemaking  [63  FR 
13789].  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  from  DEP 
to  EPA  [letter  from  James  Salvaggio, 
DEP  to  David  Arnold,  EPA,  September 
10. 1997]  stating  that  DEP's  RACT 
guidance  document  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximum.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamurthy.  July  14. 1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis, 
Richard  Maxwell,  and  Devendra  Verma, 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufacturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduced,  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  from  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15. 1994  interoffice  memorandum 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
m's  sentiment  that  establishing  any 
dollar  figure  in  RACT  guidance  will  not 
provide  for  an  "automatic"  rejection  of 


a  control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Conunonwealth  which 
was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 
explained  in  the  response  provided  in 
section  II.  A.  of  this  document.  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses,  Pennsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insure  that  the 
requirements  of  the  SlP-approved 
generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 
,    E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Pennsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  RACT.  Best  Available 
Technology",  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitation  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable,  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFuture  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13.  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Peimsylvania  Code  provision  set 
forth  above,  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
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such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  imder  the 
Commonwealth's  SIP-approved  NSR 
and  ERC  program.  Moreover,  EPA's 
review  of  the  Pennsylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFutvue's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFutxire  comments 
that  as  in  the  case  with  Peimsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFutiu«  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFutiu^  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  n  emission  limits 
under  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore,  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625,  November  25. 1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT),  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 


sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  r^uirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
proposed  disapproval.  EPA  made  clear 
in  its  August  18,  1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  luiits,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18,  1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961].  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
acid  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670].  Nor  has  EPA  intended 
to  use  participation  in  NOx  control 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated 
that  the  April  30.  1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/ or  NOx  RACT  for  fourteen  major  of 
sources  located  in  the  Philadelphia  area. 
EPA  is  approving  these  SIP  submittals 
because  the  Philadelphia  AMS  and 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  AMS  and  PADEP  have  also 
imposed  record  keeping,  monitoring, 
and/or  testing  requirements  sufficient  to 
determine  compliance  with  the 
applicable  RACT  determinations. 


IV.  AdministratiTe  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
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EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  Note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procediu^,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  fourteen 
named  sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and  NOx  RACT  for  foiuteen  major 
sources  located  in  the  Philadelphia  area 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Sub|ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 


dioxide,  Ozone,  Reporting  and 
recordkeeping  reqiiirements. 

Dated:  October  15,  2001. 
James  W.  Newsom, 
Acting  Regional  Administrator,  Region  UJ. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pannaytvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(169)  to  read  as 
follows: 

152.2020    ktontffication  of  plan. 

•        *        •        *        * 

(c)  •  •  • 

(169)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129  pertaining  to 
VOC  and/or  NOx  RACT  for  14  sources 
located  in  the  Philadelphia-Wilmington- 
Trenton  area,  submitted  ty  the 
Pennsylvania  Department  of 
Environmental  Protection  on  December 
8, 1995,  March  21, 1996,  January  21, 
1997,  July  24, 1998,  April  20, 1999, 
March  23,  2001  (two  separate 
submissions),  and  July  5,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals,  operating  permits,  or 
compliance  permits  on  December  8, 

1995,  March  21, 1996,  January  21, 1997, 
July  24. 1998,  April  20. 1999,  March  23, 
2001  (two  separate  submissions),  and 
July  5,  2001. 

(B)  Plan  approvals  (PA),  or  Operating 
permits  (OP)  issued  to  the  following 
soun:es: 

(1)  Stroehmann  Bakeries,  Inc.,  PA- 
46-0003,  effective  on  May  4,  1995, 
except  for  the  expiration  date. 

(2)  Schlosser  Steel,  Inc.,  OP-46-0051, 
effective  February  1, 1996,  except  for 
the  expiration  date. 

(3)  Perkasie  Industries  Corporation, 
OP-09-0011,  effective  August  14,  1996, 
except  for  the  expiration  date. 

(4)  Quaker  Chemical  Corporation, 
OP-46-0071,  effective  September  26, 

1996,  except  for  the  expiration  date. 

(5)  Worthington  Steel  Company,  OP- 
15-0016,  effective  July  23, 1996,  except 
for  the  expiration  date. 

(6)  Transcontinental  Gas  Pipeline 
Corp.,  PA-15-O017,  effective  June  5, 
1995,  except  for  the  expiration  date. 

(7)  Rohm  and  Haas  Company,  Bucks 
County  Plant.  OP-09-0015.  effective 
April  20. 1999.  except  for  the  expiration 
date. 


[8)  SEPTA— Berridge/Courtland 
Maintenance  Shop.  PA-51-4172. 
effective  July  27, 1999,  except  for 
condition  2.C.  and  condition  5. 

(9)  Southwest  Water  Pollution  Control 
Plant/Biosolids  Recycling  Center,  PA- 
51-9515,  effective  July  27, 1999,  except 
for  condition  l.A.(l),  condition  l.A.(2), 
condition  2.A.,  condition  2.B.,  and 
condition  7. 

llO)  Rohm  and  Haas  Company, 
Philadelphia  Plant.  PA-51-1531. 
efiisctive  July  27, 1999,  except  for 
condition  7. 

(11)  Sunoco,  Inc.  (R&M),  PA-1501/ 
1517,  for  Plant  ID:  1501  and  1517, 
effective  August  1,  2000,  except  for 
conditions  l.A.(4)  as  it  pertains  to  H- 
600,  H-601,  H-602.  H-1  and  H-3 
heaters;  l.A.  (7)-{10);  l.A.  (12)  as  it 
pertains  to  HTR  lH4:  l.A.  (13)  as  it 
pertains  to  HTR  PH2  and  HTR  PH7;  l.A. 
(15)  as  it  pertains  to  HTR  11H2;  l.A. 
(16);  l.A.  (18)  as  it  pertains  to  HTR  2Hl, 
HTR  2H6,  and  HTR  2H8;  l.A.  (19);  l.A. 
(21);  l.A.(22);  2.B.  as  it  pertains  to  Gas 
Oil  HDS  Unit  866:  HTR  12H1;  2.E.;  2.L.; 
and  condition  6. 

[12)  SBF  Communication  Graphics, 
PA-2197,  for  Plant  ID:  2197,  effective 
July  21,  2000. 

{13)  Smith-Edwards-Dunlap, 
Company.  PA-2255,  for  Plant  ID:  2255, 
effective  July  14,  2000. 

{14)  Tasty  Baking  Co.,  PA-2054,  for 
Plant  ID:  2054,  effective  April  9. 1995. 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  sources 
listed  in  paragraph  (c)(169)(i)(B)  of  this 
section. 

(FR  Doc.  01-26760  Filed  10-30-01;  8:45  am] 
MUMO  cooe  6S«>-6e-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA-4182;  FRL-70«9-6] 

Approval  and  Promulgation  of  Air 
Oualtty  Implemantatlon  Plans; 
Pannaytvania;  VOC  and  NOx  RACT 
Datarmlnatlona  for  Nine  Individual 
Sourcaa  In  the  Ptilladalphia- 
Wllmington-Tranton  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  revisions  to  the  Commonwealth 
of  Pennsylvania's  State  Implementation 
Plan  (SIP).  The  revisions  were 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
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(PADEP)  to  establish  and  require 
reasonably  available  control  technology 
(RACT)  for  9  major  sources  of  volatile 
organic  compounds  (VCXD)  and/or 
nitrogen  oxides  (  NOx).  These  sources 
are  located  in  the  Philadelphia- 
Wihnington-Trenton  ozone 
nonattainment  area  (the  Philadelphia 
area).  EPA  is  approving  these  revisions 
to  establish  RACT  requirements  in  the 
SIP  in  accordance  with  the  Clean  Air 
Act  (CAA  or  the  Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  15,  2001. 
ADDRESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468.  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  16,  1996,  June  10,  1996, 
November  4.  1997.  December  31,  1997, 
March  24, 1998,  March  23,  2001,  and 
August  8.  2001,  PADEP  submitted 
revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  RACT  for  several 
sources  of  VOC  and/ or  NOx.  This 
rulemaking  pertains  to  the  9  of  those 
sources.  The  remaining  sources  are  or 
have  been  the  subject  of  separate 
rulemakings.  The  Conunonwealth's 
submittals  consist  of  plan  approvals  and 
operating  permits  which  impose  VOC 
and/or  NOx  RACT  requirements  for 
each  source.  These  sources  are  all 
located  in  the  Philadelphia  area  and 
include:  Jefferson  Smurfit  Corporation 
and  Container  Corporation  of  America; 
Maritank  Philadelphia.  Inc.;  Moyer 
Packing  Company;  PECO  Energy 
Company;  Exelon  Generation 
Company — Schuylkill  Generating 
Station;  Exelon  Generation  Company — 
Delaware  Generating  Station; 
Philadelphia  Gas  Works,  Richmond 
Plant;  SPS  Technologies;  and  TuUytown 
Resource  Recovery  Facility  (Waste 
Management  of  PA,  Inc.). 

On  August  31,  2001,  EPA  published  a 
direct  final  rule  (66  FR  45928)  and  a 
companion  notice  of  proposed 
rulemaking  (66  FR  45953)  to  approve 
these  SIP  revisions.  On  October  1,  2001, 


we  received  adverse  comments  on  our 
direct  final  rule  from  the  Citizens  for 
Pennsylvania's  Future  (PennFutiu«).  On 
October  11,  2001,  we  published  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  direct  final 
rule  did  not  take  effect.  We  indicated  in 
our  August  31,  2001  direct  final 
rulemaking  that  if  we  received  adverse 
comments,  EPA  would  address  all 
public  conunents  in  a  subsequent  final 
rule  based  on  the  proposed  rule  (66  FR 
45953).  This  is  that  subsequent  final 
rule.  A  description  of  the  RACT 
determination(s)  made  for  each  source 
was  provided  in  the  August  31,  2001 
direct  final  rule  and  will  not  be  restated 
here.  A  summary  of  the  comments 
submitted  by  PennFutiue  germane  to 
this  final  rulemaking  and  EPA's 
responses  are  provided  in  Section  II  of 
this  document. 

n.  Public  Comments  and  Responses 

On  October  1,  2001,  the  Citizens  for 
Pennsylvania's  Futiue  (PennFuture) 
submitted  adverse  comments  on  the 
proposed  rule  published  by  EPA  in  the 
Federal  Register  on  August  31,  2001  to 
approve  case-by-case  RACT  SIP 
submissions  fitim  the  Commonwealth 
for  NOx  and  or  VOC  sources  located  in 
the  Philadelphia  area.  A  summary  of 
those  conunents  and  EPA's  responses 
are  provided  below. 

A.  Comment:  PennFuture  comments 
that  EPA  has  conducted  no  independent 
technical  review,  and  has  prepared  no 
technical  support  document  to  survey 
potential  control  technologies, 
determine  the  capital  and  operating 
costs  of  different  options,  and  rank  these 
options  in  total  and  marginal  cost  per 
ton  of  NOx  and  VOC  controlled.  In 
citing  the  definition  of  the  term 
"RACT,"  and  the  Strelow  Memorandiun 
[Roger  Strelow,  Assistant  Administrator 
for  Air  and  Waste  Management,  EPA, 
December  9, 1976,  cited  in  Michigan  v. 
Thomas,  805  F.2d  176,  180  (6th  Cir. 
1986)  and  at  62  FR  43134,  43136 
(1997)1,  PennFutiue  appears  to 
comment  that  in  every  situation,  RACT 
must  include  an  emission  rate. 
PennFuture  asserts  that  EPA  should 
conduct  its  own  RACT  evaluation  for 
each  source,  or  at  a  minimum  document 
a  step-by-step  review  demonstrating  the 
adequacy  of  state  evaluations,  to  ensure 
that  appropriate  control  technology  is 
applied.  The  commenter  also  believes 
that  EPA's  failing  to  conduct  its  own 
independent  review  of  control 
technologies  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  EPA's  own  RACT  standard. 

Response:  On  March  23, 1998  (63  FR 
13789),  EPA  granted  conditional  limited 


approval  of  Pennsylvania's  generic 
RACT  regulations,  25  PA  Code  Chapters 
121  and  129,  thereby  approving  the 
definitions,  provisions  and  procediu«s 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  m  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include,  among  other  information: 
(1)  A  list  each  of  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amounts 
of  materials  processed  or  produced  at 
each  soiut:e;  (3)  A  physical  description 
of  each  soiut:e  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  fi-om  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
practicable  but  not  later  than  May  15', 
1995;  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision. 

The  conditional  natiue  of  EPA's 
March  23, 1998  conditional  limited 
approval  did  not  impose  any  conditions 
pertaining  to  the  regulation's  procedures 
for  tbe  submittal  of  RACT  plans  and 
analyses  by  subject  sources  and 
approval  of  case-by  case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that"*   *   *  RACT  rules  may  nof 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

On  May  3,  2001  (66  FR  22123),  EPA 
published  a  rulemaking  determining 
that  Pennsylvania  had  satisfied  the 
conditions  imposed  in  its  conditional 
limited  approval.  In  that  rulemaking, 
EPA  removed  the  conditional  status  of 
its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
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on  a  statewide  basis.  EPA  received  no 
public  comments  on  its  action  and  that 
final  rule  removing  the  conditional 
status  of  Pennsylvania's  VOC  and  NOx 
RACT  regulations  became  effective  on 
Jime  18,  2001.  As  of  that  time, 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  retained  a  limited 
approval  status.  On  September  6,  2001 
(66  FR  46571),  EPA  proposed  to  remove 
the  limited  nature  of  its  approval  of 
Pennsylvania's  generic  RACT  regulation 
in  the  Philadelphia  area.  EPA  received 
no  public  comments  on  that  proposal. 
Final  action  converting  the  limited 
approval  to  full  approval  shall  occur 
once  EPA  has  completed  rulemaking  to 
approve  either  (1)  the  case-by-case 
RACT  proposals  for  all  soiut:es  subject 
to  the  RACT  requirements  currently 
known  in  the  Philadelphia  area  or  (2) 
for  a  sufficient  niunber  of  soiut:es  such 
that  the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions  as  defined  in  the 
March  23, 1998  rulemaking  (63  FR 
13789). 

EPA  agrees  that  it  has  an  obligation  to 
review  the  case-by-case  RACT  plan 
approvals  and/or  permits  submitted  as 
individual  SIP  revisions  by  the 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  does  not 
agree,  however,  thil  this  obligation  to 
review  the  case-by-case  RACT 
determinations  submitted  by 
Pennsylvania  necessarily  extends  to  our 
performing  oiu*  own  RACT  analyses, 
independent  of  the  soiut:es'  RACT 
plans/analyses  (included  as  part  of  the 
case-by  case  RACT  SIP  revisions)  or  the 
Commonwealth's  analyses.  EPA  first 
reviews  this  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT 
for  a  specific  source.  Then  EPA 
performs  a  thorough  review  of  the 
technical  and  economic  analyses 
conducted  by  the  source  and  the  state. 
If  EPA  believes  additional  information 
may  further  support  or  would  imdercut 
the  RACT  analyses  submitted  by  the 
state,  then  EPA  may  add  additional 
EPA-generated  analyses  to  the  record. 

While  RACT,  as  defined  for  an 
individual  soiut:e  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  always  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 


standards  and/ or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants. 
Gasoline  service  stations — Stage  I, 
Petroleiun  Storage  in  Fixed-roof  tanks. 
Petroleum  refinery  processes.  Solvent 
metal  cleaning,  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufactiuing  (SOCMI)/polymer 
manufacturing.  (The  publication 
numbers  for  these  CTG  docimients  may 
be  found  at  http://www.epa.gov/ttn/ 
catc/dirl/ctg.txt). 

EPA  disagrees  with  PennFuture's 
general  comment  that  our  failure  to 
conduct  our  own  independent  review  of 
control  technologies  for  every  case-by- 
case  RACT  determination  conducted  by 
the  Commonwealth  has  resulted  in  our 
proposing  to  approve  some  RACT 
determinations  that  fail  to  meet  the 
terms  of  our  own  RACT  standard. 
PennFuture  submitted  comments 
specific  to  the  case-by-case  RACT 
determinations  for  two  located  in  the 
Philadelphia  area,  namely  for  Kurz- 
Hastings  and  GATX  Terminals 
Corporation.  EPA  summarizes  those 
comments  and  provides  responses  in 
the  final  rule  pertaining  to  those 
sources. 

B.  Comment:  PennFuture  comments 
that  when  EPA  reviewed  Pennsylvania's 
RACT  program,  it  noted  that 
Pennsylvania  coal-fired  boilers  with  a 
rated  heat  input  of  equal  to  or  greater 
than  100  million  Btu  per  hour  "are  some 
of  the  largest  NOx  emitting  sources  in 
the  Commonwealth  and  in  the  Northeast 
United  States"  [63  FR  13789, 13791 
(1998)1  and  as  such  should  have 
numeric  emission  limitations  imposed 
as  RACT  whether  or  not  they  install 
presumptive  RACT  (imder  25  Pa.Code 
129.93)  to  guarantee  that  sources  would 
achieve  quantifiable  emissions 
reductions  under  the  RACT  program. 
PennFut\ue  goes  on  to  comment  that 
because  EPA  has  not  conducted  and 
documented  a  technical  review  of 
Pennsylvania  case-by  case  RACT 
submissions,  EPA  has  not  demonstrated 
that  these  large  boilers  are  subject  to 
"numeric  emission  limitations"  under 
RACT.  EPA  must  conduct  a  thorough 
RACT  evaluation  or  review  for  each 
such  source,  and  must  dociunent  the 
application  of  numeric  emission  limits 
and  quantifiable  reductions  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  over  100  million  Btu  per  hour. 

Response:  Circumstances  may  exist 
wherein  a  state  could  justify  otherwise, 
however,  in  general,  EPA  agrees  with 
PennFuture  that  coal-fired  boilers  with 
a  rated  heat  input  of  equal  to  or  greater 


than  100  million  Btu  per  hour  should 
have  numeric  emission  limitations 
imposed  as  RACT  whether  or  not  they 
install  presumptive  RACT  (under  25 
Pa.Code  129.93). 

As  provided  in  the  response  found  in 
II.  A,  EPA  does  not  agree  that  it  must 
conduct  its  own  technical  analysis  of 
each  of  the  case-by-case  RACT 
determinations  submitted  for  each 
RACT  source  in  order  to  document  that 
its  RACT  requirements  include  numeric 
emission  limitations.  That 
determination  can  be  made  by  EPA 
when  it  reviews  the  plan  approval, 
consent  order,  or  permit  issued  to  such 
a  source  as  submitted  by  the 
Conunonwealth  as  SIP  revision. 
PennFutiue's  conunent  did  not  point  to 
a  specific  instance  where  a  RACT  plan 
approval,  consent  order  or  permit 
imposing  RACT  on  a  coal-fired  boiler 
with  a  rated  heat  input  of  equal  to  or 
greater  than  100  million  Btu  per  hour 
did,  in  foct,  lack  a  niunerical  emission 
limitation(s).  Nonetheless,  pursuant  to 
PennFuture's  comment,  EPA  has  re- 
examined all  of  the  case-by-case  RACT 
SIP  submissions  made  by  the 
Commonwealth  for  such  sources  located 
in  the  Philadelphia  area.  That  re- 
examination, combined  with 
information  provided  by  the 
Conunonwealth,  indicates  that  each 
case-by-case  RACT  plan  approval, 
consent  order  and/or  permit  for  each 
coal-fired  boiler  with  a  rated  heat  input 
of  equal  to  or  greater  than  100  million 
Btu  per  hour  includes  a  numeric 
emission  limitation.  A  listing  of  each 
source,  its  plan  approval,  consent  order 
and/or  permit  number  and  its  numerical 
emission  limitation  has  been  placed  in 
the  Administrative  Records  for  the  case- 
by-case  RACT  rulemakings  for  the 
Philadelphia  area. 

C.  Comment:  PeimFuture  asserts  that 
the  Commonwealth  has  not  adopted  and 
submitted  category  RACT  rules  for  all 
VOC  source  categories  for  which  federal 
control  technique  guidelines  (CTGs) 
have  been  issued.  The  commenter  refers 
to  Appendix  1  of  the  Technical  Support 
Document  (dated  May  14,  2001), 
prepared  by  EPA  in  support  of  its 
proposed  rule  to  redesignate  the 
Pittsburgh-Beaver  Valley  Ozone 
Nonattainment  Area  (66  FR  29270),  to 
assert  that  EPA  has  failed  to  require  the 
Commonwealth  to  submit  VOC  RACT 
rules  for  certain  categories  of  sources. 
PennFuture  specifically  names  source 
categories  such  as  equipment  leaks  from 
natural  gas/gas  processing  plants,  coke 
oven  batteries,  iron  and  steel  foundries, 
and  publically  owned  treatment  works 
and  asserts  that  the  Commonwealth  has 
neglected  a  statutory  requirement  to 
adopt  category  RACT  regulations  for 
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these  and  14  other  unnamed  VOC 
source  categories.  PennFuture's 
comment  cites  to  Wall  v.  EPA,  2001  FED 
App.  031 8P  {6th  Cir.)(Cincinnati  ozone 
redesignation  and  RACT).  EPA  should 
reject  any  proposed  case-by-case  VOC 
RACT  for  a  source  in  a  category  for 
which  there  is  a  CTG  but  no 
Pennsylvania  RACT  regulation. 

Response:  EPA  has  not  issued  CTGs 
for  coke  oven  batteries,  iron  and  steel 
foundries  and  publically  owned 
treatment  works.  The  Appendix  1, 
referred  to  by  the  commenter,  lists  CTG 
covered  categories  as  well  as  source 
categories  taken  from  two  STAPPA/ 
ALAPCO  dociunents  entitled,  "Meeting 
the  15-Percent  Rate-of-Progress 
Requirement  Under  the  Clean  Air  Act — 
A  Menu  of  Options"  (September  1993) 
and  "Controlling  Nitrogen  Oxides 
Under  the  Clean  Air  Act — A  Menu  of 
Options"  (July  1994).  The  categories 
referenced  by  PeimFuture  are  not  VOC 
categories  for  which  EPA  has  issued 
CTGs,  but  were  included  in  Appendix  A 
as  examples  of  some  of  the  types  of 
sources  that  could  be  subject  to 
Pennsylvania's  generic  RACT 
regulations.  The  Commonwealth  is 
under  no  statutory  obligation  to  adopt 
RACT  rules  for  source  categories  for 
which  EPA  has  not  issued  a  CTG.  In 
fact,  CTGs  do  not  exist  for  all  but  one 
of  the  categories  to  which  the 
commenter  explicitly  refers. 

The  Act  requires  that  states  adopt 
regulations  to  impose  RACT  for  "major 
sources  of  VOC,"  located  within  those 
areas  of  a  state  where  RACT  applies 
under  Part  D  of  the  Act  [l82(b){2)(C)l. 
This  is  referred  to  as  the  non-CTG  VOC 
RACT  requirement.  Moreover,  EPA 
disagrees  that  there  is  a  statutory 
mandate  that  a  state  adopt  a  source 
category  RACT  regulation  even  for  a 
source  category  where  EPA  has  issued  a 
CTG.  There  are  two  statutory  provisions 
that  address  RACT  for  sources  covered 
by  a  CTG.  One  provides  that  states  must 
adopt  I(ACT  for  "any  category  of  VOC 
sources"  covered  by  a  CTG  issued  prior 
to  November  15, 1990  [182(b)(2)(A)l. 
The  other  provides  that  states  must 
adopt  VOC  RACT  for  all  "VOC  sources" 
covered  by  a  CTG  issued  after  November 
15, 1990  [182[b)(2)(B)).  EPA  has  long 
interpreted  the  statutory  RACT 
requirement  to  be  met  either  by 
adoption  of  category-specific  rules  or  by 
souxce-specific  rules  for  each  source 
within  a  category.  When  initially 
established.  RACT  was  clearly  defined 
as  a  case-by-case  determination,  but 
EPA  provided  CTG's  to  simplify  the 
process  for  states  such  that  they  would 
not  be  required  to  adopt  hundreds  or 
thousands  of  individual  rules.  See 
Strelow  Memorandum  dated  December 


9, 1976  and  44  FR  53761,  September  17. 
1979.  EPA  does  not  believe  that 
Congress'  use  of  "soiut:e  category"  in 
one  provision  of  section  182(b)(2)  was 
intended  to  preclude  the  adoption  of 
source-specific  rules. 

Thus,  where  CTG-subject  sources  are 
located  within  those  areas  of  a  state 
where  RACT  applies  under  Part  D  of  the 
Act,  the  state  is  obligated  to  impose 
RACT  for  the  same  universe  of  sources 
covered  by  the  CTG.  However,  that 
obligation  is  not  required  to  be  met  by 
the  adoption  and  submittal  of  a  source 
category  RACT  rule.  A  state  may, 
instead,  opt  to  impose  RACT  for  such 
sources  in  permits,  plan  approvals, 
consent  orders  or  in  any  other  state 
enforceable  dociunent  and  submit  those 
documents  to  EPA  for  approval  as 
source-specific  SIP  revisions.  This 
option  has  been  exercised  by  many 
states,  and  happens  most  commonly 
when  only  a  few  CTG-subject  sources 
are  located  in  the  state.  The  source- 
specific  approach  is  generally  employed 
to  avoid  what  can  be  a  lengthy  and 
resource-intensive  state  rule  adoption 
process  for  only  a  few  sources  that  may 
have  different  needs  and  considerations 
that  must  be  taken  into  accoimt.  EPA 
disagrees  with  the  commenter's  citing  to 
Wall  V.  EPA,  2001  FED  App.  0318P  (6th 
Cir.  Sept.  11,  2001)  (Cincinnati  ozone 
redesignation  and  RACT)  as  indicative 
of  his  contentions  regarding  states' 
obligations  to  adopt  category-wide 
RACT  regulations  for  sources  covered 
by  CTGs.  The  opinion  rendered  in  the 
cited  case  neither  requires  states  to 
adopt  category-wide  RACT  regulations 
for  sources  covered  by  CTGs,  nor  does 
it  preclude  states  from  exercising  their 
option  to  impose  RACT  for  CTG-subject 
sources,  on  July  2, 1997,  November  4, 
1997,  July  24  1998,  October  2, 1998, 
March  3,  1999,  April  9, 1999.  and  April 
20, 1999.  on  a  case-by-case  basis. 
Rather,  it  speaks  only  to  the  Act's 
requirement  that  states  must  implement 
RACT  for  CTG-subject  sources  in  ozone 
nonattainment  areas;  and  not  to  any 
specific  regulatory  construct  by  which 
they  must  do  so.  Pennsylvania  has 
implemented  RACT  for  all  CTG-subject 
sources  in  the  Philadelphia  area,  and, 
EPA  has  approved  all  such  RACT 
determinations  as  revisions  to  the 
Pennsylvania  SIP.  As  stated  earlier, 
there  is  one  source  category  explicitly 
included  in  PennFuture's  comment  for 
which  EPA  has  issued  a  CTG,  namely 
natural  gas/gas  processing  plants.  The 
Commonwealth  made  a  negative 
declaration  to  EPA  on  April  13, 1993. 
stating  that  as  of  that  date  there  were  no 
applicable  sources  in  this  category. 
Therefore,  the  Commonwealth  did  not 


adopt  a  category  RACT  regulation  for 
natural  gas/gas  processing  plants. 

D.  Commenf;  PennFuture  cites  EPA 
correspondence  [letter  from  Marcia 
Spink.  EPA,  to  James  Salvaggio.  DEP, 
December  15. 1993]  to  the 
Commonwealth  which  states  that 
establishing  any  dollar  figure  in  RACT 
guidance  vdll  not  provide  for  the 
"automatic"  selection  or  rejection  of  a 
control  technology  or  emission 
limitation  as  RACT  for  a  source  or 
source  category.  With  regard  to  the 
Pennsylvania  DEP's  intent  to  finalize  a 
NOx  RACT  Guidance  Document  for 
implementation  of  its  NOx  RACT 
regulation.  EPA's  1993  letter  stated  that 
the  document  could  improperly  be  used 
to  establish  "bright  line"  or  "cook- 
book" approaches,  particularly  for  a 
regulation  applicable  to  many  source 
categories  and  suggested  that  if  the 
guidance  document  must  include  dollar 
figures/ton,  it  provide  approximate 
ranges  by  source  category.  PennFuture 
comments  that  DEP  issued  its 
"Guidance  Document  on  Reasonably 
Available  Control  Technology  for 
Sources  of  NOx  Emissions."  March  11, 
1994,  and  on  pp.  8-9  states  that  the 
acceptable  threshold  is  $1500  per  ton, 
and  that  this  figure  applies  to  "all 
source  categories."  PennFuture  notes 
that  EPA  later  objected  to  the  $1500  per 
ton  methodology  as  "not  generically 
acceptable  to  EPA"  [tetter  from  Thomas 
Maslany,  EPA,  to  James  Salvaggio.  DEP, 
June  24, 19971  and  further  stated  in  a 
Federal  Register  notice  that  a  "dollar 
per  ton  threshold"  is  "inconsistent  with 
the  definition  of  RACT"  [62  FR  43134, 
37-38  (1997)1. 

PennFuture  comments  that  EPA  is 
proposing  to  approve  RACT 
determinations  based  on  a  cost  per  ton 
method  that  EPA  had  previously 
rejected,  and  according  to  its  own 
clearly  expressed  standard,  EPA  must 
not  approve  RACT  determinations  by 
Pennsylvania  DEP  that  apply  this  $1500 
per  ton  threshold.  PennFuture  asserts 
EPA  must  reject  all  Pennsylvania  RACT 
determinations  applying  the  standard  of 
$1500  per  ton.  or  any  other  "bright  line" 
approach,  as  failing  to  follow  EPA 
procedures  established  for  Pennsylvania 
RACT. 

Response:  EPA  still  takes  the  position 
that  a  single  cost  per  ton  dollar  figure 
may  not,  in  and  of  itself,  form  the  basis 
for  rejecting  a  control  technology, 
equipment  standard,  or  work  practice 
standard  as  RACT.  The  Technical 
Support  Document  prepared  by  EPA  in 
support  of  its  March  23. 1998 
rulemaking  [63  FR  13789]  clearly 
indicates  that  the  Commonwealth's 
docuiment.  "Guidance  Document  on 
Reasonably  Available  Control 
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Technology  for  Sovut;es  of  NOx 
Emissions."  March  11. 1994,  had  not 
been  included  as  part  of  the  SIP 
submission  of  the  Commonwealth's 
generic  regulation  and.  therefore,  had 
not  been  approved  by  EPA.  EPA  further 
notes  that  the  Administrative  Record  of 
the  March  23, 1998  rulemaking  [63  FR 
13789],  in  addition  to  the 
correspondence  cited  by  PennFuture, 
also  includes  correspondence  &t>m  DEP 
to  EPA  [letter  irom  James  Salvaggio, 
DEP  to  David  Arnold.  EPA,  September 
10, 1997]  stating  that  DEP's  RACT 
guidance  docimient  does  not  establish  a 
maximum  dollar  per  ton  for  determining 
the  cost  effectiveness  for  RACT 
determinations  and  notes  that  the  DEP's 
$1500  per  ton  cost  effectiveness  is  a 
target  value  and  not  an  absolute 
maximiun.  For  example,  in  its  analyses 
of  the  cost  effectiveness  of  RACT  control 
options  submitted  by  DEP  as  part  of  the 
case-by-case  SIP  revision  for  Peoples 
Natural  Gas  (PNG)  Valley  Compressor 
Station's  turbo  charged  lean  bum  IC 
engine  (see  the  Administrative  Record 
for  66  FR  43492),  the  Commonwealth 
included  DEP  interoffice  memoranda 
(Thomas  Joseph  to  Krishnan 
Ramamiuthy,  July  14, 1994  and 
Krishnan  Ramamurthy  to  Thomas 
McGinley,  Babu  Patel,  Ronald  Davis. 
Richard  Maxwell,  and  Devendra  Verma, 
July  15, 1994)  which  spoke  directly  to 
the  $1500/ton  dollar  figure  as  being  a 
guideline  and  not  an  upper  limit.  These 
memoranda  explain  that  although  PNG 
initially  proposed  intermediate  original 
equipment  manufocturer  (OEM) 
combustion  controls  which  would  have 
reduced  NOx  emissions  from  254.7  tons 
per  year  to  115  tons  per  year  (by  55%) 
at  a  cost  of  $1355  per  ton  reduc^.  DEP 
required  the  installation  of  an  OEM  lean 
combustion  modification  that  reduced 
NOx  emissions  &t)m  254.7  tons  per  year 
to  76  tons  per  year  (by  69%)  at  a  cost 
of  $1684  per  ton  reduced.  The  DEP's 
July  15, 1994  interoffice  memorandimi 
says  of  the  PNG  RACT  determination 
which  exceeded  the  cost  effectiveness 
screening  level  of  $1500  per  ton  "Tom's 
(Joseph)  insistence  for  the  next  more 
stringent  level  of  control  than  the 
company's  chosen  level  in  the  case  of 
PNG  was  consistent  with  EPA  Region 
Ill's  sentiment  that  establishing  any 
dollar  figiire  in  RACT  guidance  will  not 
provide  for  an  'automatic'  rejection  of  a 
control  technology  as  RACT  for  a 
source." 

In  no  instance,  has  EPA  proposed  to 
approve  a  RACT  determination 
submitted  by  the  Commonwealth  which 
was  based  solely  on  a  conclusion  that 
controls  that  cost  more  than  $1500/ton 
were  not  required  as  RACT.  As 


explained  in  the  response  provided  in 
section  n.  A.  of  this  document,  EPA 
conducts  its  review  of  the  entire  case- 
by-case  RACT  SIP  submittal  including 
the  source's  proposed  RACT  plan  and 
analyses,  Pennsylvania's  analyses  and 
the  RACT  plan  approval,  consent  order 
or  permit  itself  to  insure  that  the 
requirements  of  the  SlP-approved 
generic  RACT  have  been  followed. 
These  analyses  not  only  evaluate  and 
consider  the  costs  of  potential  control 
options,  but  also  evaluate  their 
technological  feasibility. 

E.  Comment:  PennFuture  comments 
that  any  emission  reduction  credits 
(ERCs)  earned  by  sources  subject  to 
RACT  must  be  surplus  to  all  applicable 
state  and  federal  requirements.  Under 
Peimsylvania  law,  ERCs  must  be 
surplus,  permanent,  quantified,  and 
Federally  enforceable.  25  Pa.Code 
127.207(1).  As  to  the  requirement  that 
ERCs  be  surplus,  the  Pennsylvania  Code 
states:  ERCs  shall  be  included  in  the 
current  emission  inventory,  and  may 
not  be  required  by  or  be  used  to  meet 
past  or  current  SIP,  attainment 
demonstration,  RFP,  emission  limitation 
or  compliance  plans.  Emission 
reductions  necessary  to  meet  NSPS, 
LAER.  RACT.  Best  Available 
Technology.  BACT  and  permit  or  plan 
approval  emissions  limitations  or 
another  emissions  limitatioq  required 
by  the  Clean  Air  Act  or  the  [Air 
Pollution  Control  Act]  may  not  be  used 
to  generate  ERCs.  25  Pa.Code 
127.207(l)(i).  To  be  creditable.  ERCs 
must  surpass  not  only  RACT 
requirements  but  a  host  of  other 
possible  sources  of  emission  limits. 
PennFuture  comments  that  some  of  the 
RACT  evaluations  at  issue  in  the  current 
EPA  notices  purport  to  establish  RACT 
as  a  baseline  for  future  ERCs. 
PennFutiu*  does  acknowledge  that  EPA 
notes  in  its  boilerplate  for  the  notices, 
that  Pennsylvania  and  EPA  have 
established  a  series  of  NOx-reducing 
rules,  including  the  recent  Chapter  145 
rule,  to  reduce  NOx  at  large  utility  and 
industrial  sources.  See,  for  example,  66 
FR  42415,  16-17  (August  13,  2001). 
Because  any  ERCs  must  be  surplus  to 
the  most  stringent  limitation  applicable 
under  state  or  federal  law  as  described 
in  the  Pennsylvania  Code  provision  set 
forth  above.  DEP  and  EPA  must  not 
approve  ERCs  unless  they  surpass  all 
such  limitations  in  addition  to  any 
limits  set  by  RACT. 

Response:  EPA  agrees  with  this 
comment  by  PennFuture.  The  approval 
of  a  case-by-case  RACT  determination, 
in  and  of  itself,  does  not  establish  the 
baseline  from  which  further  emission 
reductions  may  be  calculated  and 
assumed  creditable  imder  the 


Commonwealth's  SIP-approved  NSR 
and  ERG  program.  Moreover,  EPA's 
review  of  the  Peiuisylvania  DEP's 
implementation  of  its  approved  SIP- 
approved  NSR  and  ERC  program 
indicates  that  the  Commonwealth 
calculates  and  credits  ERCs  in 
accordance  with  the  SIP-approved 
criteria  for  doing  so  as  outlined  in 
PennFutiue's  comment.  No  source  for 
which  EPA  is  approving  a  case-by-case 
RACT  determination  should  assume 
that  its  RACT  approval  alone 
automatically  establishes  the  baseline 
against  which  it  may  calculate 
creditable  ERCs. 

F.  Comment:  PennFuture  comments 
that  as  in  the  case  with  Peimsylvania 
Power — Newcastle,  EPA  should 
compare  RACT  proposals  to  applicable 
acid  rain  program  emission  limits  and 
control  strategies.  PennFuture  contends 
that  EPA  previously  disapproved  a 
RACT  proposal  for  the  Pennsylvania 
Power— Newcastle  plant  [62  FR  43959 
(1997);  63  FR  23668  (1998)]  and  that 
EPA  did  so  on  the  basis  that  the  acid 
rain  program  requires  more  stringent 
emission  limits.  PennFutiu^  asserts  that 
while  EPA  had  originally  proposed  to 
approve  this  proposal,  an  analysis  of 
comparable  boilers  and,  especially,  a 
comparison  to  Phase  11  emission  limits 
imder  the  acid  rain  program  led  EPA  to 
conclude  that  the  RACT  proposal 
emission  limits  were  too  lenient.  [62  FR 
at  43961].  Therefore.  PennFuture 
contends  that  for  sources  subject  to  the 
acid  rain  program,  EPA  should  consider 
emissions  and  control  strategies  for 
compliance  with  acid  rain  emission 
limits  when  evaluating  proposals  for 
compliance  with  RACT. 

Response:  Title  IV  of  the  Act, 
addressing  the  acid  rain  program, 
contains  NOx  emission  requirements  for 
utilities  which  must  be  met  in  addition 
to  any  RACT  requirements  (see  NOx 
Supplement  to  the  General  Preamble  at 
57  FR  55625.  November  25,  1992).  The 
Act  provides  for  a  number  of  control 
programs  that  may  affect  similar 
sources.  For  example,  new  sources  may 
be  subject  to  new  source  performance 
standards  (NSPS),  best  available  control 
technology  (BACT).  and  lowest 
achievable  emission  rate  (LAER).  Other 
controls,  under  such  programs  as  the 
acid  rain  program  or  the  hazardous  air 
pollutant  program  may  also  apply  to 
sources.  However,  the  applicability  of 
these  other  requirements,  which  are 
often  more  stringent  than  RACT,  do  not 
establish  what  requirements  must  apply 
under  the  RACT  program.  While  these 
programs  may  provide  information  as  to 
the  technical  and  economic  feasibility  of 
reduction  programs  for  RACT,  there  is 
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no  presumption  that  acid  rain  controls 
should  be  mandated  as  RACT. 

EPA  stated  in  the  final  disapproval  of 
the  NOx  RACT  determination  for  PPNC 
[63  FR  at  23669],  that  the  discussion 
concerning  average  emission  rates  for 
boilers  with  respect  to  the  acid  rain 
program  requirements  were  included  in 
order  to  provide  a  context  for  EPA's 
pro(>osed  disapproval.  EPA  made  clear 
in  its  August  18, 1997  proposed 
disapproval  of  Pennsylvania  Powers' — 
Newcastle  (PPNC)  RACT  determination, 
that  the  basis  for  disapproval  was  a 
comparison  between  PPNC's  boilers  and 
other  similar  combustion  units,  not  acid 
rain  limits.  In  fact,  EPA  stated  in  the 
August  18, 1997  proposed  disapproval 
that  "Without  additional  knowledge  or 
information,  it  would  be  erroneous  and 
premature  to  conclude  that  the  limits  in 
the  acid  rain  permit  are  RACT."  [62  FR 
at  43961).  EPA  clearly  stated  in  the  final 
disapproval  for  PPNC  that  it  did  not  use 
add  rain  permit  limits,  or 
Pennsylvania's  participation  in  any 
other  NOx  control  program,  to 
determine  PPNC  RACT  approvability 
[63  FR  at  23670).  Nor  has  EPA  intended 
to  use  participation  in  NOx  cont];pl 
programs  including  acid  rain,  in 
determining  RACT  for  PPNC  or  any 
other  subject  sources.  EPA  also  stated- 
that  the  April  30, 1998,  PPNC 
disapproval  was  based  on  the  absence  of 
pertinent  information  regarding  a 
computerized  combustion  optimization 
system  through  an  enforceable  permit, 
not  comparison  of  acid  rain  permit 
limits. 

m.  Final  Action  | 

EPA  is  approving  the  SIP  revisions  to 
the  Pennsylvania  SIP  submitted  by 
PADEP  to  establish  and  require  VOC 
and/or  NOx  RACT  for  nine  major  of 
soiut:es  located  in  the  Philadelphia  area. 
EPA  is  approving  these  RACT  SIP 
submittals  because  the  Philadelphia  Air 
Management  Services  (AMS)  and 
PADEP  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  AMS  and  PADEP  have  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
soiuces  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  AdministratiTe  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
*   Office  of  Management  and  Budget.  For 


this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
ExecuUve  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 


Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 


B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rides  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particidar 
applicability  establishing  source- 
specific  requirements  for  nine  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of- Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  VOC 
and/or  NOx  RACT  for  nine  sources 
located  in  the  Philadelphia  area  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 
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Dated:  October  15,  2001. 
James  W.  Newsom. 
Acting  Regional  Administrator,  Region  HI. 


40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(184)  to  read  as 
follows:  * 

{52.2020    Mantffication  of  plan. 

***** 

(c)  *  *  * 

(184)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129  pertaining  to 
VOC  and  NOx  RACT,  for  sources 
located  in  the  Philadelphia  area 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
on  April  16,  1996,  June  10,  1996, 
November  4,  1997,  December  31,  1997, 
March  24, 1998,  March  23,  2001,  and 
Augusts,  2001. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
soiut:e-specific  VOC  and/or  NOx  RACT 
determinations,  in  the  form  of  plan 
approvals  and  operating  permits  on 
April  16,  1996,  Jime  10,  1996,  November 
4. 1997,  December  31, 1997,  March  24, 
1998,  March  23,  2001,  and  August  8, 
2001. 

(B)  Plan  approvals  (PA),  or  Operating 
Permits  (OP)  issued  to  the  following 
sources: 

(1)  Jefferson  Smurfit  Corporation  and 
Container  Corporation  of  America,  PA- 
51-1566,  for  PUD  1566.  effective  April 
10, 1995. 

(2)  Maritank  Philadelphia,  Inc.,  PA- 
51-5013,  for  PUD  5013,  effective 
December  28, 1995. 

(J)  Moyer  Packing  Company,  OP-46- 
0001,  effective  March  15, 1996,  except 
for  the  expiration  date. 

(4)  Tullytown  Resource  Recovery 
Facility  (Waste  Management  of  PA, 
Inc.),  OP-09-0024,  effective  July  14, 
1997,  except  for  the  expiration  date. 

(5)  SPS  Technologies,  OP-46-0032, 
effective  October  30, 1997,  except  for 
the  expiration  date. 

(6)  PECO  Energy  Company,  OP-09- 
0077,  effective  December  19, 1997, 
except  for  the  expiration  date. 

(7)  Philadelphia  Gas  Works, 
Richmond  Plant,  PA-51-4922,  effective 


July  27. 1999.  except  for  condition  l.A. 
10-17.  inclusive,  condition  2.E..  2.F.. 
2.G..  and  condition  8. 

[8)  Exelon  Generation  Company- 
Delaware  Generating  Station,  PA-51- 
4901,  effective  July  11,  2001. 

(9)  Exelon  Generation  Company- 
Schuylkill  Generating  Station.  PA-51- 
4904,  effective  July  11,  2001. 

(ii)  Additional  Materials— Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(184)  (i)(B)  of  this  section. 

(FR  Doc.  01-26765  Filed  10-30-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

tKY-T5-2001-02;  FRL-7095-1] 

Clean  Air  Act  Hnal  Full  Approval  of 
Operating  Permit  Program;  KY 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  full  approval. 

summary:  EPA  is  promulgating  full 
approval  of  the  operating  permit 
program  of  the  Kentucky  Department  of 
Environmental  Protection,  lliis  program 
was  submitted  in  response  to  the 
directive  in  the  1990  Clean  Air  Act 
(CAA)  Amendments  that  permitting 
authorities  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the 
permitting  authorities'  jurisdiction.  On 
November  14, 1995,  EPA  granted 
interim  approval  to  the  Kentucky  title  V 
operating  permit  program.  This  agency 
revised  its  program  to  satisfy  the 
conditions  of  the  interim  approval,  and 
EPA  proposed  full  approval  in  the 
Federal  Register  on  September  12,  2001. 
EPA  did  not  receive  any  comments  on 
the  proposed  action,  so  this  action 
promidgates  final  full  approval  of  the 
Kentucky  operating  permit  program. 
EFFECTIVE  DATE:  November  30,  2001. 
ADDRESSES:  Copies  of  the  Kentucky 
submittal  and  other  supporting 
documentation  used  in  developing  the 
final  full  approval  are  available  for 
inspection  diuing  normal  business 
hours  at  EPA,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  Interested  persons  wanting 
to  examine  these  documents,  which  are 
contained  in  EPA  docket  number  KY- 
T5-2001-01,  should  make  an 
appointment  at  least  48  hours  before  the 
visiting  day. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Pierce,  EPA  Region  4,  at  (404)  562- 
9124  or  pierce.kim@epa.gov/. 
SUPPt^MENTARY  MFORMATKM:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
Why  is  EPA  taking  this  action? 
What  is  involved  in  this  final  action? 

What  Is  the  Operatiiig  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  title  V  operating  permit  programs, 
the  permitting  authorities  require 
certain  sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  The  focus 
of  the  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
the  applicable  CAA  requirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  the  title  V 
program  include:  "major"  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
operating  permits.  Examples  of  major 
sources  include  those  that  have  the 
potential  to  emit  1 00  tons  per  year  or 
more  of  volatile  organic  compounds 
(VOCs),  carbon  monoxide,  lead,  sulfur 
dioxide,  nitrogen  oxides  (NOx),  or 
particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattaiiunent  classification.  For 
example,  in  ozone  nonattainment  areas 
classified  as  "serious."  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
VOCs  or  NOx. 

Why  Is  EPA  Taking  This  Action? 

Where  a  title  V  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
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implementing  regiilations  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70,  EPA  granted  interim  approval 
contingent  on  the  state  revising  its 
program  to  correct  the  deficiencies. 
Because  the  Kentucky  program 
substantially,  but  not  fully,  met  the 
reqiiirements  of  part  70,  EPA  granted 
interim  approval  to  this  program  in  a 
rulemaking  (60  FR  57186)  published  on 
November  14, 1995.  The  interim 
approval  notice  described  the 
conditions  that  had  to  be  met  in  order 
for  the  Kentucky  program  to  receive  full 
approval.  Interim  approval  of  this 
program  expires  on  December  1,  2001. 

What  Is  Involved  in  This  Final  Action? 

The  Kentucky  Department  of 
Environmental  Protection  has  fulfilled 
the  conditions  of  the  interim  approval 
granted  on  November  14, 1995.  On 
September  12,  2001,  EPA  published  a 
notice  in  the  Federal  Register  (see  66  FR 
47428)  proposing  full  approval  of  the 
Kentucky  title  V  operating  permit 
program,  and  proposing  approval  of 
other  program  revisions.  Since  EPA  did 
not  receive  any  comments  on  the 
proposal,  this  action  promulgates  final 
full  approval  of  the  Kentucky  program 
and  final  approval  of  the  other  program 
changes  described  in  the  proposal. 

Administrative  Requirements 

A.  Docket 

Copies  of  the  Kentucky  submittal  and 
other  supporting  dociunentation  used  in 
developing  the  final  full  approval  are 
contained  in  docket  files  maintained  at 
the  EPA  Region  4  office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
primary  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process,  and  (2)  to  serve  as  the 
record  in  case  of  judicial  review.  The 
docket  files  are  available  for  public 
inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  1 2866, 
entitled  "Regulatory  Planning  and 
Review."  j 

€.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 


Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13132 

This  rule  does  not  have  Federalism 
implications  because  it  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10, 1999).  This 
rule  merely  approves  existing 
requirements  under  state  law,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  between  the  state  and 
the  federal  government  established  in 
theCAA. 

£.  Executive  Order  131 75 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000). 

F.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001),  because  it  is 
not  a  significantly  regulatory  action 
imder  Executive  Order  12866. 

G.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  operating  permit 
program  approvals  under  section  502  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  this 
approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

H.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  luiless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs,  EPA's  role  is  to  approve  state 
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choices,  provided  that  they  meet  the 
criteria  of  the  CAA  and  EPA's 
regulations  codified  at  40  CFR  part  70. 
In  this  context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
VCS,  EPA  has  no  authority  to 
disapprove  an  operating  permit  program 
for  failiue  to  use  VCS.  It  would  dius  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program,  to  use  VCS  in  place  of 
an  operating  permit  program  that 
otherwise  satisfies  the  provisions  of  the 
CAA.  Thus,  the  requirements  of  section 
12(d)  of  NTTAA  do  not  apply. 

/.  Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  22.  2001. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

For  reasons  set  out  in  the  preamble. 
Appendix  A  of  part  70  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART70-{AMENDE0] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  the  entry  for  Kentucky  to 
read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Kentucky 

(a)(1)  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet:  Submitted 
on  December  27, 1993,  and  supplemented  on 
November  15,  1994,  April  14,  1995.  May  3, 
1995,  and  May  22. 1995;  interim  approval 
expires  on  December  1,  2001. 

(2)  Revision  submitted  on  February  13. 
2001.  Rule  revisions  contained  in  the 
February  13.  2001  submittal  adequately 
addressed  the  conditions  of  the  interim 
approval  which  expires  on  December  1.  2001. 
The  Commonwealth  is  hereby  granted  final 
full  approval  effective  on  November  30,  2001. 

(b)(1)  Air  Pollution  Control  District  of 
Jefferson  County:  submitted  on  February  1, 
1994,  and  supplemented  on  November  15, 
1994.  May  3, 1995,  July  14. 1995,  and 
February  16, 1996;  full  approval  effective  on 
April  22, 1996. 

(2)  (Reserved! 
*         *         •         •         • 

[FR  Doc.  01-27362  Filed  10-30-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-7095-S] 

RIN2060-AJ76 

Prohibition  on  Gasoline  Containing 
Load  or  Laad  AdditivM  for  Highway 
Uaa:  Fuel  Inlat  Rastrictor  Exemption 
for  Motorqfclaa 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  rule  exempts 
motorcycles  with  emission  control 
devices  t^at  could  be  affected  by  the  use 
of  leaded  gasoline  from  having  to  be 
equipped  with  gasoline  tank  filler  inlet 
restrictors.  As  before,  motorcycles  and 
other  motor  vehicles  without  such 
emission  control  devices  are  not 
required  to  be  equipped  with  gasoline 
tank  filler  inlet  restrictors. 

The  Clean  Air  Act  Eind  corresponding 
EPA  regulations  prohibit  gasoline 
containing  lead  or  lead  additives 
(leaded  gasoline)  as  a  motor  vehicle  fuel 


after  December  31. 1995.  As  a  deterrent 
to  misfueling  prior  to  that  date,  the  EPA 
regulations  required  filler  inlet 
restrictors  on  motor  vehicles  equipped 
with  an  emission  control  device  that 
could  be  affected  by  the  use  of  leaded 
gasoline,  such  as  a  catalytic  converter. 
EPA  retained  that  provision  after  1995 
■  because  the  filler  inlet  restrictor,  besides 
being  a  deterrent  to  misfueling,  has  also 
been  incorporated  into  the  design  of 
some  vapor  recovery  gasoline  nozzle 
spoirts.  Gasoline  tank  filler  inlet 
restrictors  do  not  work  well  with  most 
motorcycle  fuel  tanks,  especially  the 
saddle  type  of  tank,  because  of  their 
shallow  depth.  A  gasoline  tank  filler 
inlet  restrictor  may  cause  gasoline 
spitback  or  spillage  when  a  motorcycle 
is  refueled,  which  increases  evaporative 
emissions.  Today  there  is  relatively 
little  risk  of  misfueling  a  motorcycle. 
Also,  it  is  unlikely  that  a  gasoline  tank 
filler  inlet  restrictor  on  a  motorcycle 
helps  to  control  gasoline  vapors  when 
the  motorcycle  is  refueled. 

DATES:  This  action  will  be  effective 
December  31,  2001,  unless  the  Agency 
receives  adverse  or  critical  comments  or 
a  request  for  a  public  hearing  by 
November  30,  2001.  If  the  Agency 
receives  adverse  or  critical  comments, 
EPA  will  publish  in  the  Federal 
Register  a  timely  withdrawal  of  this 
direct  final  rule  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Any  person  wishing  to 
submit  comments  should  submit  them 
(in  duplicate,  if  possible)  to  the  docket 
listed  below,  with  a  copy  forwarded  to 
Richard  Babst.  U.S.  Environmental 
Protection  Agency,  Transportation  and 
Regional  Programs  Division.  1200 
Pennsylvania  Avenue,  N.W.,  (Mail 
Code:  6406J).  Washington.  D.C.  20460. 

Public  Docket:  Materials  relevant  to 
this  rule  are  available  for  inspection  in 
public  docket  A-2D01-17  at  the  Air 
Docket  Office  of  the  EPA,  Room  M- 
1500.  401  M  Street,  S.W.,  Washington. 
D.C.  20460.  (202)  260-7548.  between 
the  hours  of  8:00  a.m.  to  5:30  p.m.. 
Monday  through  Friday.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Babst  at  (202)  564-9473 
facsimile:  (202)  565-2085,  e-mail 
address:  babst.richard@epa.gov 

SUPPLEMENTARY  INFORMATION 

Regulated  Entities 

Entities  potentially  affected  by  this 
rule  are  manufacturers  of  motorcycles. 
Regulated  categories  include: 
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Category 

Fxamptes  of  regulated  entities 

Industry  .... 

Manufacturers  of  niotorcycles 

To  determine  whether  you  are 
affected  by  this  rule,  you  should 
carefully  examine  the  requirements  in 
§  80.24(b)  of  title  40  of  the  Code  of 
Federal  Regulations  (CFR).  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATION  CONTACT  section. 

I.  History  of  Fuel  Tank  Filler  Restrictor 

Prior  to  1996.  40  CFR  80.24(b) 
contained  size  specifications  for  the 
gasoline  tank  filler  inlet  of  motor 
vehicles  equipped  with  an  emission 
control  device  that  would  be 
significantly  impaired  by  the  use  of 
leaded  gasoline.  The  purpose  of  the  tank 
filler  inlet  restriction  was  to  allow  the 
insertion  of  an  unleaded  gasoline  pimip 
nozzle,  but  not  a  leaded  gasoline  pump 
nozzle.  Specifically,  §  80.24(b)  required 
that  a  manufacturer  of  motor  vehicles 
"equipped  with  an  emission  control 
device  which  the  Administrator  has 
determined  will  be  significantly 
impaired  by  the  use  of  leaded  gasoline" 
shall  "[mlanufacture  such  vehicle  with 
each  gasoline  tank  filler  inlet  having  a 
restriction  which  prevents  the  insertion 
of  a  nozzle  with  a  spout  as  described  in 
§  80.22(f)(1)  and  allows  the  insertion  of 
a  nozzle  with  a  spout  as  described  in 
§  80.22(f)(2)."  Section  80.22(f)(1) 
specified  that  "[e)ach  pump  from  which 
leaded  gasoline  is  introduced  into  motor 
vehicles  shall  be  equipped  with  a  nozzle 
spout  having  a  terminal  end  with  an 
outside  diameter  of  not  less  than  0.930 
inch  (2.363  centimeters)."  Section 
80.22(f)(2)  specified  that  "(elach  pump 
from  which  unleaded  gasoline  is 
introduced  into  motor  vehicles  shall  be 
equipped  with  a  nozzle  spout  which 
meets  the  following  specifications:  (i) 
The  outside  diameter  of  the  terminal 
end  shall  not  be  greater  than  0.840  inch 
(2.134  centimeters);  (ii)  *   *   *" 

Section  80.24(b)  contained  additional 
specifications  to  prevent  misfueling  of 
motor  vehicles  with  leaded  gasoline. 
Section  80.24(b)(1)  required  that  the 
filler  inlet  restrictor  "pool"  gasoline  at 
the  restrictor 's  opening,  if  fueling  is 
attempted  when  the  spout  of  a  pump 
nozzle  is  not  inserted  into  the  restrictor 
opening.  Historically,  this  had  been 
accomplished  by  a  spring-loaded  door 
on  the  inside  of  the  restrictor  opening, 
which  would  be  pushed  open  by 
inserting  the  spout  of  an  unleaded 
gasoline  nozzle.  Since  leaded  gasoline 
nozzle  spouts  were  larger  than  the  inlet 
restrictor  opening,  they  did  not  fit  into 


the  restrictor  opening  or  push  open  the 
spring  loaded  door.  Fueling  with  leaded 
gasoline  would  require  the  nozzle  spout 
to  be  positioned  in  bont  of  the  restrictor 
opening  and  spring-loaded  door.  If 
fueling  were  attempted  in  this  manner, 
the  gasoline  would  pool  at  the  restrictor 
opening  and  cause  the  nozzle's 
automatic  shut-off  device  to  activate. 
The  related  §  80.24(b)(2)  exempted 
motorcycle  manufacturers  from  meeting 
the  "pooling"  requirements  of 
§  80.24(b)(1). 

Section  211(n)  of  the  Clean  Air  Act, 
42  U.S.C.  7545{n),  prohibits  the 
introduction  of  gasoline  containing  lead 
or  lead  additives  into  conmierce  for  use 
as  a  motor  vehicle  fuel  after  December 
31, 1995.  For  consistency  with  this 
Clean  Air  Act  prohibition,  we  published 
in  the  Federal  Register  on  February  2, 
1996  a  direct  final  rule  and  associated 
notice  of  proposed  rulemaking  revising 
our  regidations  (61  FR  3832  and  61  FR 
3894,  respectively).  The  direct  final  rule 
became  effective  on  March  4, 1996 
except  for  language  associated  with 
§  80.24(b).  We  withdrew  language  for 
that  paragraph  from  the  direct  final  rule 
on  March  4, 1996  (61  FR  8221)  due  to 
adverse  conunent,  and  subsequently 
published  revised  language  in  the 
Federal  Register  on  June  6, 1996  (61  FR 
28763). 

In  the  February  2,  1996  direct  final 
rule  and  associated  notice  of  proposed 
rulemaking,  we  removed  various 
portions  of  §  80.24,  including  the 
introductory  text,  and  modified 
§  80.24(b)  to  make  the  size  requirements 
of  the  tank  filler  inlet  applicable  to  all 
new  motor  vehicles,  and  not  just  to 
those  equipped  with  an  emission 
control  device  that  would  be 
significantly  impaired  by  the  use  of 
leaded  gasoline.  We  reasoned  that 
retaining  the  requirement  for  the  tank 
filler  inlet  restrictor  would  conform 
with  the  statutory  ban  prohibiting  the 
use  of  gasoline  containing  lead  or  lead 
additives  as  a  motor  vehicle  fuel.  The 
restrictor  requirements  for  motor 
vehicles  would  match  the  nozzle  size 
requirement  for  dispensing  unleaded 
gasoline,  which  we  had  retained  in 
§  80.22(f)(2).  Further,  General  Motors 
and  several  gasoline  pump  nozzle 
manufactvirers  had  requested  that  the 
specification  for  the  tank  filler  inlet  size 
be  retained  so  that  automobile 
equipment  would  continue  to  be 
compatible  with  Stage  II  vapor  recovery 
pump  nozzles.  We  simplified  the 
applicability  language  of  §  80.24(b)  to 
refer  to  all  motor  vehicles,  instead  of 
motor  vehicles  equipped  with  an 
emission  control  device  that  would  be 
significantly  impaired  by  the  use  of 
leaded  gasoline,  because  we  thought 


that  all  motor  vehicles  were 
manufactured  with  tank  filler  inlet 
restrictors  at  that  time.  We  did  not 
intend  to  broaden  the  applicability  of 
§  80.24(b). 

In  the  February  2,  1996  direct  final 
rule  and  associated  notice  of  proposed 
rulemaking,  we  also  removed 
§§  80.24(b)(1)  and  80.24(b)(2).  We 
believed  misfueling  would  be  imlikely, 
making  the  §  80.24(b)(1)  "pooling" 
safeguard  against  misfueling 
unnecessary.  Once  we  removed 
§  80.24(b)(1),  it  was  appropriate  for  us  to 
remove  §  80.24(b)(2)  as  well,  since 
§  80.24(b)(2)  exempted  motorcycle 
manufacturers  from  the  requirements  of 
§  80.24(b)(1). 

We  received  an  adverse  comment 
from  Harley  Davidson,  Inc.  (Harley)  on 
the  revised  language  of  40  CFR  80.24(b) 
in  the  February  2, 1996  direct  final  rule 
and  proposed  rule.'  In  its  conunent, 
Harley  stated  that  motorcycles  generally 
do  not  use  emission  control  devices  that 
would  be  significantly  impaired  by  the 
use  of  leaded  gasoline  (e.g.,  cataljrtic 
converters)  and  are  therefore  not 
manufactured  with  tank  filler  inlet 
restrictors  matching  the  requirements  of 
the  existing  §  80.24(b).  The  February  2, 
1996  direct  final  rule  and  associated 
notice  of  proposed  rulemaking  would 
have  required  these  motorcycles  to  meet 
the  fuel  inlet  size  requirements  of  40 
CFR  §  80.24(b),  thereby  causing 
additional  economic  biuden  and 
manufactiiring  complexity  for  Harley. 
We  did  not  intend  or  foresee  that  we 
would  be  expanding  the  applicability  of 
§  80.24(b)  by  the  revised  applicability 
language.  Because  of  this  adverse 
comment,  we  withdrew  paragraph  40 
CFR  80.24(b)  from  the  direct  final  rule, 
and  published  it  in  the  )tme  6, 1996 
final  nde  with  its  previous  applicability. 

n.  Why  Are  We  Exempting 

Motorcycles? 

There  are  few,  if  any,  offsetting 
environmental  benefits  to  support  the 
continued  use  of  gasoline  taiik  filler 
inlet  restrictors  in  motorcycles  equipped 
with  emission  control  devices  that 
would  be  significantly  impaired  by  the 
use  of  leaded  gasoline.  Today  there  is 
relatively  little  risk  of  misfueling  a 
motorcycle.  Gasoline  tank  filler  inlet 
restrictors  were  originally  required  to 
prevent  motor  vehicles  with  an 
emission  control  device,  such  as  a 
catalytic  converter,  bom  using  leaded 
gasoline.  Leaded  gasoline  can  damage 
catalytic  converters  and  certain  other 
emission  control  devices.  Significantly, 


■  This  comment  can  be  found  in  docket  No.  A- 
95-13  for  the  February  2, 1996  direct  final  rule  and 
proposed  rule,  and  for  the  June  6, 1996  final  rule. 
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leaded  gasoline  has  now  been  banned 
from  use  in  all  motor  vehicles  for  over 
five  years  and  is  generally  no  longer 
available  for  sale  at  gasoline  filling 
stations.  Also,  it  is  unlikely  that  a 
gasoline  tank  filler  inlet  restrictor  on  a 
motorcycle  helps  to  control  gasoline 
vapors  when  the  motorcycle  is  refueled. 
Although  a  vapor  recovery  gasoline 
nozzle,  in  conjimction  with  the  gasoline 
tank  filler  inlet  restrictor,  helps  to 
control  gasoline  vapors  and  emissions 
when  used  to  refuel  most  motor 
vehicles,  they  are  relatively  ineffective 
when  used  to  refuel  motorcycles. 

During  refueling  of  a  car  or  truck,  the 
fuel  nozzle  spout  is  inserted  into  the  fill 
tube  and  through  the  filler  neck 
restrictor  plate.  The  fuel  nozzle 
automatically  stops  the  flow  of  gasoline 
when  it  senses  a  sufficiently  hi^  level 
of  gasoline  vapors  below  the  restrictor 
plate,  which  indicates  the  fuel  tank  is 
full.  We  understand  that,  beginning 
with  the  introduction  of  Stage  I  vapor 
recovery  fueling  systems  in  the  early 
1990s  and  continuing  with  ciurent  Stage 
II  vapor  recovery  systems,  the  fuel  tank 
inlet  restrictor  of  a  car  or  truck  has  been 
used  as  a  guide,  a  seat  and  a  pressure 
contact  point  for  some  vapor  recovery 
gasoline  nozzle  spouts. 

For  some  vapor  recovery  fueling 
systems,  the  restrictor  plate  lines  up  the 
nozzle  and  helps  concentrate  the 
fugitive  emissions  for  collection. 
Without  the  restrictoi:  plate,  more 
fugitive  emissions  would  be  released. 
The  "balance"  type  of  vapor  recovery 
system  uses  a  boot  to  seal  around  the 
outside  of  the  tank  filler  inlet  tube. 
While  this  system  does  not  require  the 
restrictor  plate  to  help  capture  fugitive 
emissions,  it  requires  the  restrictor  plate 
to  push  against  in  order  to  activate  an 
interlock.  An  "emission"  or  "efficiency" 
control  vapor  recovery  device  does  not 
need  the  restrictor  plate  to  control 
fugitive  emissions.  This  device  consists 
of  a  cup,  which  has  an  outside  diameter 
the  same  as  the  inside  diameter  of  the 
fill  hole,  that  is  clipped  to  the  spout.  A 
similar  type  of  vapor  recovery  system, 
the  Marconi  system,  does  not  need  the 
restrictor  plate  or  the  plastic  cup.^ 

Most  on-board  vapor  recovery 
systems,  which  are  required  for  light- 
duty  vehicles  and  light-duty  trucks  but 
not  for  motorcycles,  are  also  designed 
around  the  restrictor  plate.  A  seal  is 
needed  between  the  piunp  nozzle  and 
the  tank  filler  inlet  tube  to  prevent 
fugitive  emissions  from  escaping.  This 
seal  is  normally  located  below  the 
restrictor  plate,  and  uses  the  restrictor 
plate  to  line-up  the  nozzle  with  the  seal. 
Fugitive  emissions  below  the  seal  are 


then  diverted  to  a  canister  in  the 
vehicle.  3 

We  understand  that  gasoline  tank 
filler  inlet  restrictors  do  not  work  well 
with  most  motorcycle  fuel  tanks, 
especially  the  saddle  type  of  tank, 
be^iause  of  their  shallow  depth.  The  use 
of  gasoline  tank  inlet  restrictors  in 
motorcycles  may  in  fact  contribute  to 
unnecessary  releases  of  gasoline  vapors 
and  emissions.  Unlike  a  car  or  truck, 
motorcycles  are  typically  fueled  while 
the  operator  observes  the  tank  fuel  level, 
similar  to  filling  a  small  gasoline 
container  typically  used  to  refuel 
lawnmowers  and  other  small  gasoline 
powered  equipment.  However,  the 
restrictor  plate  obstructs  the  view  of  the 
fuel  level,  and  could  contribute  to 
inadvertent  fuel  overfill  and  spillage.  If 
fueling  with  the  "balance"  type  of  vapor 
recovery  nozzle,  motorcycle  operators 
generally  pull  back  and  hold  the  rubber 
boot  to  activate  the  interlock  and  allow 
for  better  visibility,  but  that  defeats  the 
vapor  recovery  system.'*  Further,  the 
filler  inlet  restrictor  may  cause  the 
nozzle  spout  to  be  inserted  deeper  into 
the  motorcycle  tank  than  otherwise 
would  be  necessary,  potentially  causing 
increased  splash  back  from  the  shallow 
tank.  Besides  causing  excess  gasoline 
vapors  and  spitback  through  the 
restrictor  plate  openings,  this 
splashback  could  cause  the  pump 
nozzle  to  prematurely  stop  the  flow  of 
gasoline.  The  operator  may  have  to 
reactivate  the  ptimp  nozzle,  possible 
several  times,  before  the  tank  is  full. 

These  problems  were  not  much  of  an 
issue  in  the  1995  and  earlier  time  frame, 
because  oiUy  relatively  few  motorcycles 
were  equipped  with  catalytic 
converters,  and  thus,  only  relatively  few 
required  tank  inlet  restrictors.  However, 
a  significant  number  of  2001  model  year 
motorcycles  have  been  equipped  with 
catalytic  converters. 

m.  Final  EPA  Action 

Today's  direct  final  rule  revises  40 
CFR  80.24(b)  to  exempt  motorcycles 
equipped  with  an  emission  control 
device  that  will  be  affected  by  the  use 
of  leaded  gasoline,  such  as  a  catalytic 
converter,  from  having  to  be  equipped 
with  a  fuel  tank  inlet  restrictor. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  action  and  anticipate 
no  adverse  comment.  This  rulemaking  is 
very  narrow  in  scope  and  exempts 


'Conversation  with  Callow  on  April  3,  2001. 


'Ibid 

*  Also,  for  those  motorcycles  where  the  filler  cap 
is  attached  to  the  gas  tank  by  a  hinge,  the  rubber 
boot  of  a  "balance"  type  of  vapor  recovery  nozzle 
would  not  seat  correctly  anyway,  and  the  insertion 
pressure  required  to  compress  the  boot  may  damage 
the  gas  cap,  hinge,  and  tank  finish. 


motorcycles  from  a  requirement  that, 
when  applied  to  motorcycles,  generally 
has  no  air  quality  benefits  and  that,  in 
fact,  could  cause  increased  evaporative 
emissions  from  motorcycles  during 
refueling.  In  the  "Proposed  Rules" 
section  of  today's  Federal  Register. 
however,  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  exempt  motorcycles  from  having  to 
be  equipped  with  a  tank  filler  inlet 
restrictor  if  adverse  comments  are  filed. 
This  direct  final  rule  will  be  effective  on 
December  31,  2001  without  further 
notice  imless  we  receive  adverse 
comment  by  November  30,  2001.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  this 
direct  final  nde  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  today's  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  nde  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  EO  1 2866  and  is 
therefore  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden  tmder  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and 
therefore  is  not  subject  to  these 
requirements. 
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C  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  aflect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  tnandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  govenunents.  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  rule  exempts  motorcycles  from 
a  current  provision  that  requires  them, 
imder  certain  circumstances,  to  be 
equipped  with  fuel  inlet  restrictors,  and 
thus  avoids  the  costs  imposed  by  the 
existing  Federal  regulations.  Today's 
rule,  therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  imiquely  affect 
small  govenunents.  As  discussed  above. 


the  rule  is  a  deregulatory  action  and 
affects  only  motorcycle  manufacturers. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
Apr.  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  EPA 
reduced  the  content  of  lead  in  leaded 
gasoline,  because  EPA  found  that  lead 
particle  emissions  from  motor  vehicles 
presented  a  significant  risk  of  harm  to 
the  health  of  urban  populations, 
especially  children  (38  FR  33734,  Dec. 
6. 1973).  Congress  ultimately  harmed 
the  use  of  leaded  gasoline  in  motor 
vehicles  after  1995.  42  U.S.C.  7545(n). 
Gasoline  tank  filler  inlet  restrictors  were 
related  to  the  phase-out  of  leaded 
gasoline  to  prevent  a  motor  vehicle  with 
an  emission  control  device,  such  as  a 
catalytic  converter,  from  using  leaded 
gasoline.  Leaded  gasoline  can  damage 
such  emission  control  devices.  Today 
there  is  relatively  little  risk  of 
misfueling  a  motorcycle  with  an 
emission  control  device  that  could  be 
damaged  by  the  use  of  leaded  gasoline, 
because  leaded  gasoline  has  now  been 
banned  from  use  in  all  motor  vehicles 
for  over  five  years  and  is  generally  no 
longer  available  for  sale  at  gasoline 
filling  stations. 

E.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255,  Aug.  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132.  Today's  rule 
eliminates  the  existing  requirement  that 
mantifacttuers  of  motorcycles  must 
equip  certain  motorcycles  with  fuel  tank 
filler  inlet  restrictors.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 


F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("^^TAA"),  Pub  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

G.  Congressional  Review 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(a). 
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H.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  US.C.  601  et  seq. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  We  have  therefore  concluded  that 
today's  final  rule  will  relieve  regulatory 
burden  for  all  small  entities  affected  by 
this  rule. 

Today's  rule  is  a  deregulatory  aqtion 
and  affects  all  motorcycle 
manufacturers.  It  eliminates  the  existing 
requirement  that  manufacturers  of 
motorcycles  must  equip  certain 
motorcycles  with  fuel  ^mk  filler  inlet 
restrictors.  We  have  therefore  concluded 
that  today's  rule  will  relieve  regulatory 
burden  for  any  small  entity. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  January  1,  2001,  Executive  Order 
13084  was  superseded  by  Executive 


Order  13175.  However,  this  rule  was 
developed  during  the  period  when 
Executive  Order  13084  was  stilf  in  force, 
and  so  tribal  considerations  were 
addressed  imder  Executive  Order  13084. 
Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  Nov.  6,  2000),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  The 
rule  affects  the  applicability  of  the  fuel 
tank  filler  inlet  restrictor  to  motorcycles. 
It  therefore  affects  only  manufecturers  of 
motorcycles.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 


K.  Electronic  Copies  of  Rulemaking 

A  copy  of  this  action  is  available  on 
the  Internet  at  http://www.epa.gov/otaq 
under  the  title:  "Direct  Final  Rule — 
Prohibition  on  Gasoline  Containing 
Lead  or  Lead  Additives  for  Highway 
Use:  Fuel  Inlet  Restrictor  Exemption  for 
Motorcycles." 

L.  Statutory  Authority 

Authority  for  this  action  is  in  sections 
211,  and  301(a)  of  the  Clean  Air  Act,  42 
U.S.C.  7545.  7601(a). 

List  of  Subiects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Motor  vehicle  and 
motor  vehicle  engines.  Motor  vehicle 
pollution.  Penalties. 

Dated:  October  24.  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATIONS  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7545  and 
7601(a). 

2.  Section  80.24  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


S  80.24    Controls  appticabte  to 
vahide  manufactufws. 


(c)  A  motorcycle,  as  defined  at  40  CFR 
86.402  for  the  applicable  model  year,  is 
exempt  from  to  the  requirements  of 
paragraph  (b)  of  this  section. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  ttiese  notices  is  to  grve  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
mIes. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdministrBtion 
14CFRPart39  | 

[Doclwt  No.  2001-SW-07-AD]i 
RiN  2120-AA64  I 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  L,  LI,  and  L2 
Helicopters 

agency:  Federal  Aviation    i 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  [miposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Eurocopter  France  Model 
AS332C,  L.  LI,  and  L2  helicopters.  This 
proposal  would  require  inspecting  the 
cockpit  pedal  unit  adjustment  lever 
(lever)  for  a  crack  at  specified  time 
intervals  by  either  a  borescope  or  by  a 
dye-penetrant  inspection  and  replacing 
any  cracked  lever  with  an  airworthy 
lever  before  further  flight.  This  proposal 
is  prompted  by  reports  of  cracks 
detected  in  the  lever.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  lever, 
loss  of  access  to  the  brake  pedals  on  the 
ground  or  loss  of  yaw  control  in  flight, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  December  31,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
07-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Grigg,  Aviation  Safety  Engineer,  FAA, 

Rotorcraft  Directorate,  RegiJations 

Group,  Fort  Worth,  Texas  76193-0111, 

telephone  (817)  222-5490,  fax  (817) 

222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  AIL 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
07-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  20O1-SW-O7-AD,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  France  Model  AS332 
helicopters.  The  E)GAC  advises  of 
several  cases  of  failure  of  the  lever, 


which  might  lead  to  temporary  loss  of 
access  to  the  brake  pedals  during 
aircraft  taxiing  or  difficulties  in 
ensuring  the  yaw  control  of  the  aircraft 
in  flight. 

Eurocopter  France  has  issued  Alert 
Service  Telex  No.  67.00.19  Rl,  dated 
November  14.  2000  (Telex).  The  Telex 
specifies  inspecting  the  lever,  part 
number  (P/N)  332A27-2344-20,  for  a 
crack  by  either  a  borescope  within  50 
hours  time-in-service  (TIS)  and  at 
intervals  not  to  exceed  500  hours  TIS  or 
by  dye-penetrant  inspection  within  50 
hours  TIS  and  at  intervals  not  to  exceed 
1500  hours  TIS.  The  Telex  also  specifies 
replacing  any  cracked  lever  with  an 
airworthy  lever.  The  DGAC  has 
classified  this  Telex  as  mandatory  and 
issued  AD  Nos.  2000-487-01 7{A)  and 
2000-486-077(A),  both  dated  December 
13,  2000,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  this  bilateral 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  these  type  designs  that  are 
certificated  for  operation  in  the  United 
States. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  AS332C,  L,  Ll,  and  L2 
helicopters  of  the  same  type  designs 
registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require  inspecting  the  lever  for  a  crack 
and  replacing  any  unairworthy  lever,  P/ 
N  332A27-2344-20,  with  an  airworthy 
lever.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
Telex  described  previously. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD.  The  FAA  also  estimates 
the  following  requirements  to 
accomplish  the  proposed  AD:  2  work 
hours  for  a  borescope  inspection.  5  work 
hours  for  a  dye-penetrant  inspection, 
and  5  work  hours  to  replace  the  lever 
unless  accomplished  during  a  dye- 
penetrant  inspection  in  which  no 
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additional  work  hours  would  be 
required.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $200.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1500  assimiing  an 
inspection  using  the  dye-penetrant 
method  and  replacing  each  lever. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antiiority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [AmeiNM] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
07-AD. 

Applicability:  Model  AS332C,  L.  Ll,  and 
L2  helicopters,  with  a  cockpit  pedal  unit 
adjustment  lever  (lever),  part  number  (P/N) 
332A27-2344-20,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  lever,  loss  of 
access  to  the  brake  pedals  on  the  ground  or 
loss  of  yaw  control  in  flight,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Inspect  the  lever  for  a  crack,  using 
either  a  borescope  or  dye-penetrant 
inspection,  in  accordance  with  the 
Accomplishment  Instructions  of  either 
paragraph  C.C.3.  or  C.C.5.,  as  applicable,  of 
Eurocopter  France  Alert  Telex  67.00.19Rl, 
dated  November  14,  2000,  and  Figure  1  of 
this  AD  as  follows: 

(1)  For  helicopters  with  4450  or  more 
hours  time-in-service  (TIS),  inspect  the  lever 
within  the  next  50  hours  TIS,  and  thereafter 
at  intervals  not  to  exceed  500  hours  TIS  if 
performed  by  a  borescope  or  1500  hours  TIS 
if  performed  by  dye-penetrant. 

(2)  For  helicopters  with  less  than  4450 
hours  TIS.  inspect  the  lever  before 
accumulating  4500  hours  TIS.  and  thereafter 
at  intervals  not  to  exceed  500  hours  TIS  if 
performed  by  a  borescope  or  1500  hours  TIS 
if  jDcrformed  by  dye-penetrant. 

(3)  Replace  any  cracked  lever  with  an 
airworthy  lever  before  further  flight. 

Note  2:  Returning  a  cracked  lever  to  the 
manufacturer  is  not  required  by  this  AD  nor 
are  you  required  to  inspect  levers  held  as 
spares. 
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(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frbm  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  Nos.  2000-487-01 7(A)  and 
200O-486-077(A),  both  dated  December  13, 
2000. 

Issued  in  Fort  Worth,  Texas,  on  October  16, 
2001. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  01-26964  Filed  10-30-01;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  312 

Children's  Online  Privacy  Protection 
Rule 

agency:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  ("the  Commission") 
proposes  amending  the  Children's 
Online  Privacy  Protection  Rule  ("the 
Rule")  to  extend  the  time  period  during 
which  website  operators  may  use  an  e- 
mail  message  from  the  parent,  coupled 
with  additional  steps,  to  obtain 
verifiable  parent  consent  for  the 
collection  of  personal  information  from 
children  for  internal  use  by  the  website 
operator.  The  Commission  proposes  to 
extend  the  time  period  frtim  April  21, 
2002  until  April  21,  2004. 
DATES:  Written  comments  will  be 
accepted  until  November  30,  2001. 
ADDRESSES:  Written  conunents  should 
be  submitted  to:  Secretary,  Federal 
Trade  Commission,  Room  H-159,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  The 
Commission  requests  that  commenters 
submit  the  original  plus  five  copies,  if 
feasible.  To  enable  prompt  review  and 
public  access,  comments  also  should  be 
submitted,  if  possible,  in  electronic 
form,  on  a  3  V2-inch  computer  disk,  with 
a  disk  label  stating  the  name  of  the 


commenter  and  the  name  and  version  of 
the  word  processing  program  used  to 
create  the'document.  (Programs  based 
on  DOS  or  Windows  are  preferred.  Files 
from  other  operating  systems  should  be 
submitted  in  ASCII  text  format.) 
Alternatively,  the  Commission  will 
accept  comments  submitted  to  the 
following  e-mail  address 
slidingscale@ftc.gov.  Individual 
members  of  the  public  filing  comments 
need  not  submit  multiple  copies  or 
comments  in  electronic  form.  All 
submissions  should  be  captioned: 
"Children's  Online  Privacy  Protection 
Rule  Amendment — Comment, 
P9945D4."  Comments  will  be  posted  on 
the  Commission's  website:  http:// 
www.ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Delaney,  (202)  326-2903, 
Mamie  Kresses,  (202)  326-2070,  or  Kial 
Young,  (202)  326-3525,  Division  of 
Advertising  Practices,  Bureau  of 
Consiuner  Protection,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

Section  A.  BafJcground 

As  part  of  the  effort  to  protect 
children's  online  privacy.  Congress 
enacted  the  Children's  Online  Privacy 
Protection  Act  of  1998. 15  U.S.C.  6501 
et  seq.  ("COPPA"),  to  prohibit  imfair  or 
deceptive  acts  or  practices  in 
connection  with  the  collection,  use,  or 
disclosure  of  personally  identifiable 
information  from  children  on  the 
Internet.  On  October  2b.  1999,  the 
Commission  issued  its  final  Rule 
implementing  COPPA,  which  became 
effective  on  April  21,  2000.'  The  Rule 
imposes  certain  requirements  on 
operators  of  websites  or  online  services 
directed  to  children  under  13  years  of 
age,  or  other  websites  or  online  services 
that  have  actual  knowledge  that  they 
have  collected  information  from  a  child 
under  13  years  of  age.  Among  other 
things,  the  Rule  requires  that  website 
operators  obtain  verifiable  parental 
consent  prior  to  collecting,  using,  or 
disclosing  personal  information  from 
children  tmder  13  years  of  age. 

Section  B.  Olitainiiig  Verifiable  Parent 
Consent 

The  Rule  provides  that,  "{a]ny 
method  to  obtain  verifiable  parental 
consent  must  be  reasonably  calculated, 
in  light  of  available  technology,  to 
ensure  that  the  person  providing 
consent  is  the  child's  parent."  ^  In  order 
to  allow  time  for  reliable  electronic 


methods  of  verification  to  become 
widely  available  and  affordable,  the 
Rule  sets  forth  a  sliding  scale  approach 
to  obtaining  verifiable  parental  consent. 
For  uses  of  personal  information  that 
will  involve  disclosing  the  information 
to  the  public  or  third  parties,  the  Rule 
requires  that  website  operators  use  the 
more  reliable  methods  of  obtaining 
verifiable  parental  consent.  These 
methods  include:  using  a  print-and-send 
form  that  can  be  faxed  or  mailed  back 
to  the  website  operator;  requiring  a 
parent  to  use  a  credit  card  in  connection 
with  a  transaction;  having  a  parent  call 
a  toll-free  telephone  number  staffed  by 
trained  personnel;  using  a  digital 
certificate  that  uses  public  key 
technology;  and  using  e-mail 
accompanied  by  a  PIN  or  password 
obtained  through  one  of  the  above 
methods.^ 

In  contrast,  if  the  website  operator  is 
collecting  personal  information  for  its 
internal  use  only,  the  Rule  allows 
verifiable  parental  consent  to  be 
obtained  through  the  use  of  an  e-mail 
message  fit)m  the  parent,  coupled  with 
additional  steps.  Such  additional  steps 
are  designed  to  provide  assurances  that 
the  person  providing  the  consent  is  the 
parent  and  include:  sending  a 
confirmatory  e-mail  to  the  parent  after 
receiving  consent;  or  obtaining  a  postal 
address  or  telephone  number  from  the 
parent  and  confirming  the  parent's 
consent  by  letter  or  telephone  call.  The 
sliding  scale  is  set  to  expire  on  April  21, 
2002,  at  which  time  website  operators 
must  obtain  verifiable  parental  consent 
using  the  more  reliable  methods  for  all 
uses  of  personal  information.^ 

At  the  time  it  issued  the  final  Rule, 
the  Commission  anticipated  that  the 
sliding  scale  was  necessary  only  in  the 
short  term  because  the  more  reliable 
methods  of  obtaining  verifiable  parental 
consent  would  soon  be  widely  available 
and  affordable.^  At  the  present  time, 
however,  it  appears  that  the  expected 
progress  in  available  technology  has  not 
occurred.  The  Commission  therefore 
proposes  to  amend  the  Rule  to  extend 
the  sliding  scale  mechanism  for  an 
additional  two  years  to  April  21.  2004 
and  requests  public  comment  on  this 
proposed  extension  of  time. 

Section  C.  Invitation  To  Conunent 

Before  adopting  this  amendment  as 
final,  the  Commission  will  give 
consideration  to  any  written  comments 
submitted  to  the  Secretary  of  the 
Commission  on  or  before  November  30. 
2001.  Comments  submitted  will  be 


>  64  FR  59888  (1999). 
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available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  532)  and 
Commission  regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  and  5  p.m.  at  the  Public  Reference 
Section.  Room  130,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580.  Comments 
will  also  be  posted  on  the  Commission 
website,  http://www.ftc.gov. 

Section  D.  Communications  by  Outside 
Parties  to  Commissioners  or  Their 
Advisors 

Written  commimications  and 
simimaries  or  transcripts  of  oral 
commimications  respecting  the  merits 
of  this  proceeding  from  any  outside 
party  to  any  Commissioner  or 
Commissioner's  advisor  will  be  placed 
on  the  public  record.  See  16  CFR 
1.26(b)(5). 

Section  E.  Regulatory  Flexibility  Act 

The  provision  of  the  Regulatory 
Flexibility  Act  requiring  an  initial 
regulatory  flexibility  analysis  (5  U.S.C. 
605)  does  not  apply  because  it  is 
believed  that  the  proposed  amendment 
to  the  Rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (5  U.S.C.  605). 
This  notice  also  serves  as  certification  to 
the  Small  Business  Administration  of 
that  determination. 

The  economic  impact  of  the  proposed 
amendment  to  the  Rule  is  not 
anticipated  to  be  significant  because  it 
is  only  extending,  for  a  two-year  period, 
a  sliding  scale  mechanism  that  is 
already  in  place.  The  proposed 
amendment  does  not  alter  the  status 
quo,  and  would  postpone  the  potential 
economic  impact,  if  any,  of  the 
expiration  of  the  sliding  scale 
mechanism.  Thus,  the  economic  impact 
of  the  amendment  to  the  Rule  is 
expected  to  be  comparatively  minimal. 

Nonetheless,  to  ensure  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  is 
overlooked,  the  Commission  hereby 
requests  public  comment  on  the  effect  of 
the  proposed  amendment  to  the  Rule  on 
the  costs,  profitability,  and 
competitiveness  of,  and  employment  in. 
small  entities.  After  considering  such 
comments,  if  any,  the  Commission  will 
determine  whether  preparation  of  a  final 
regulatory  flexibility  analysis  (pursuant 
to  5  U.S.C.  605)  is  required. 

Section  F.  Paperwork  Redaction  Act 

This  amendment  would  not  amend 
any  information  collection  requirements 
that  have  previously  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 


Reduction  Act,  as  amended,  44  U.S.C. 
3501  et  seq. 

Section  G.  Questions  on  the  Proposed 
Amendment 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of  the 
proposed  amendment  to  the  Children's 
Online  Privacy  Protection  Ride.  The 
Commission  proposes  to  extend  the 
sliding  scale  mechanism  for  obtaining 
verifiable  parental  consent  for  two  years 
until  April  21,  2004.  The  Commission  is 
particularly  interested  in  comments 
addressing  the  following  questions: 

(1)  Are  secure  electronic  mechanisms 
now  widely  available  to  facilitate 
verifiable  parental  consent  at  a 
reasonable  cost?  Please  include 
comments  on  the  following: 

(a)  Digital  signature  technology; 

(b)  Digital  certificate  technology; 

(c)  Other  digital  credentialing 
technology; 

(d)  P3P  technology;  and 

(e)  Other  secure  electronic 
technologies. 

(2)  Are  infomediary  services  now 
widely  available  to  facilitate  verifiable 
parental  consent  at  a  reasonable  cost? 

(3)  Is  this  proposed  extension  an 
adequate  amount  of  time  considering 
the  cxurent  development  of  secure 
electronic  mechanisms  and/or 
infomediary  services  for  obtaining 
verifiable  parental  consent  at  a 
reasonable  cost?  Please  include 
comments  on  the  following: 

(a)  The  anticipated  availability  of 
secure  electronic  mechanisms  and/or 
infomediary  services; 

(b)  The  anticipated  affordability  of 
secure  electronic  mechanisms  and/or 
infomediary  services;  and 

(c)  The  likelihood  and  timeframe  of 
consumer  adoption  of  secure  electronic 
mechanisms  and/or  infomediary 
services. 

(4)  Should  the  extension  be  longer 
than  two  years? 

(5)  Rather  than  be  extended,  should 
the  sliding  scale  mechanism  be  kept  in 
place  indefinitely,  until  the 
development  of  secure  electronic 
mechanisms  and/or  infomediary 
services  become  widely  available  to 
facilitate  verifiable  parental  consent  at  a 
reasonable  cost? 

(6)  What,  if  any,  will  be  the  negative 
impact  of  extending  the  time  period  for 
the  sliding  scale  mechanism  for 
obtaining  verifiable  parental  consent? 
Please  include  comments  on  whether 
the  extension  will  serve  as  a 
disincentive  for  industry  to  develop 
secure  electronic  mechanisms  and/or 
infomediary  services  to  facilitate 


verifiable  parental  consent  at  a 
reasonable  cost. 

List  of  Subjects  in  16  CFR  Part  312 

Children,  Communications,  Consumer 
protection.  Electronic  mail,  E-mail, 
Internet,  Online  service,  Privacy,  Record 
retention.  Safety,  Science  and 
technology.  Trade  practices.  Website, 
Youth. 

Accordingly,  the  Federal  Trade 
Commission  proposes  to  amend  16  CFR 
Part  312  as  follows: 

PART  312— CHILDREN'S  ONUNE 
PRIVACY  PROTECTION  RULE 

1.  The  authority  citation  for  part  312 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  6501  et  seq. 

2.  Amend  §  312.5  by  revising  the 
second  sentence  of  paragraph  (b)(2)  to 
read  as  follows: 

§312.5    Parental  consent 

***** 

(b)*** 

(2)  *  *  *  Provided  that:  For  the  period 
imtil  April  21,  2004.  methods  to  obtain 
verifiable  parental  consent  for  uses  of 
information  other  than  the 
"disclosures"  defined  by  §  312.2  may 
also  include  use  of  e-mail  coupled  with 
additional  steps  to  provide  assurances 
that  the  person  providing  the  consent  is 
the  parent.  *  *  * 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  01-27390  Filed  10-30-<ll;  8:45  am] 
BILLING  CODE  6750-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Parts  627, 635, 636, 637  and 
710 

[FHWA  Docket  No.  FHWA-2000-7799] 

RIN  2125-AE79 

Deslgn-Bulld  Contracting 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Correction  to  notice  of  proposed 
ndemaking. 

summary:  This  document  corrects  a 
typographical  error  in  the  FHWA's 
notice  of  proposed  rulemaking  (NPRM). 
published  on  October  19,  2001,  at  66  FR 
53288.  The  NPRM  proposes  the 
implementation  of  regulations  for 
design-build  contracting  as  mandated  by 
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section  1307(c)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  The  docket  number  that  appeared 
in  the  heading  of  the  NPRM  was 
incorrect.  This  notice  provides  the 
correct  docket  number  regarding  the 
design-build  contracting  NPRM  as 
FHWA-2000-7799. 

DATES:  Written  comments  to  the  NPRM 
must  be  received  on  or  before  December 
18,  2001.  Late  comments  will  be 
considered  to  the  extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  Yakowenko,  Office  of  Program 
Administration  (HIPA),  (202)  366-1352, 
or  Mr.  Harold  Aikens,  Office  of  the 
Chief  Counsel  (202)  366-1373,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  homepage  at:  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

On  October  19,  2001,  at  66  FR  53288, 
the  FHWA  issued  a  NPRM  regarding  the 
implementation  of  regulations  for 
design-build  contracting  as  mandated  by 
section  1307(c)  of  the  TEA-21.  The 
heading  of  this  NPRM  inadvertently 
referenced  an  incorrect  docket  number, 
FHWA-2000-7790  (this  docket  number 
references  a  final  rule  published  by  the 
Coast  Guard).  The  purpose  of  this  notice 
is  to  correct  the  docket  niimber  for  the 
design-build  contracting  NPRM.  The 
correct  docket  number  for  the  design- 
build  contracting  NPRM  is  FHWA- 
2000-7799.  All  written  conunents 
submitted  to  the  docket  in  response  to 
the  October  19.  2001,  NPRM  should 
reference  the  correct  docket  number, 
FHWA-2000-7799. 

Authority:  23  U.S.C.  315:  sac.  1307(c)  of 
Pub.  L.  105-178, 112  Stat.  107  (1998);  49  CFR 
1.48. 

Issued  on:  October  26,  2001. 
Mary  E.  Peters. 

Federal  Highway  Administrator. 
(FR  Doc.  01-27401  Filed  10-26-01;  3:47  pm) 
HUMQ  cooe  4Sie-«-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-7095-91 

RIN  206a-AJ76 

Prohibition  on  Gasoline  Containing 
Lead  Of  Lead  Additives  for  Highway 
Use:  Fuel  Inlet  Restrictor  Exemption 
for  Motorcycles 

AGENCY:  Environmental  Protection    » 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  Today's  proposed  rule 
exempts  motorcycles  with  emission 
control  devices  that  could  be  affected  by 
the  use  of  leaded  gasoline  from  having 
to  be  equipped  with  gasoline  tank  filler 
inlet  restrict ors.  As  before,  motorcycles 
and  other  motor  vehicles  without  such 
emission  control  devices  are  not 
required  to  be  equipped  with  gasoline 
tank  filler  inlet  restrictors. 

The  Clean  Air  Act  and  corresponding 
EPA  regulations  prohibit  gasoline 
containing  lead  or  lead  additives 
(leaded  gasoline)  as  a  motor  vehicle  fuel 
after  December  31, 1995.  As  a  deterrent 
to  misfueling  prior  to  that  date,  the  EPA 
regulations  required  filler  inlet 
restrictors  on  motor  vehicles  equipped 
with  an  emission  control  device  that 
could  be  affected  by  the  use  of  leaded 
gasoline,  such  as  a  catalytic  converter. 
EPA  retained  that  provision  after  1995 
because  the  filler  inlet  restrictor,  besides 
being  a  deterrent  to  misfueling,  has  also 
been  incorporated  into  the  design  of 
■?ome  vapor  recovery  gasoline  nozzle 
spouts.  Gasoline  tank  filler  inlet 
restrictors  do  not  work  well  with  most 
motorcycle  fuel  tanks,  especially  the 
saddle  type  of  tank,  because  of  their 
shallow  depth.  A  gasoline  tank  filler 
inlet  restrictor  may  cause  gasoline 
spitback  or  spillage  when  a  motorcycle 
is  refueled,  which  increases  evaporative 
emissions.  Today  there  is  relatively 
little  risk  of  misfiieling  a  motorcycle. 
Also,  it  is  unlikely  that  a  gasoline  tank 
filler  inlet  restrictor  on  a  motorcycle 
helps  to  control  gasoline  vapors  when 
the  motorcycle  is  refueled. 
DATES:  Conunents  on  this  proposed  nde 
must  be  received  in  writing  by 
November  30,  2001. 

ADDRESSES:  Materials  relevant  to  this 
rule  are  available  for  inspection  in 
public  docket  A-2001-17  at  the  Air 
Docket  Office  of  the  EPA.  Room  M- 
1500, 401  M  Sti«et,  S.W.,  Washington, 
D.  C.  20460.  (202)260-7548.  between 
the  hours  of  8:00  a.m.  to  5:30  p.m.. 
Monday  through  Friday.  As  provided  in 


40  CFR  part  2.  a  reasonable  fee  may  be 
charged  for  copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Babst  at  (202)  564-9473. 
facsimile:  (202)  565-2085.  e-mail 
address:  babst.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For  more 
information  on  this  proposal,  please  see 
EPA's  direct  final  rule  published  in  the 
Rules  and  Regulations  section  of  this 
Federal  Register  which  amends  the 
regulations  to  exempt  motorcycles  from 
the  tank  filler  inlet  restrictor  provision 
of  40  CFR  80.24(b).  The  Agency  views 
this  direct  final  rule  as  a 
noncontroversial  action  for  the  reasons 
discussed  in  the  Direct  Final  Rule 
published  in  today's  Federal  Register.  If 
no  adverse  or  critical  comments  or 
requests  for  a  public  hearing  are 
received  in  response  to  this  proposal,  no 
further  action  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  EPA  will  withdraw 
the  direct  final  rule  and  it  will  not  take 
effect.  We  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 
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B.  Paperwork  Reduction  Act 

This  proposed  action  does  not  impose 
any  new  information  collection  burden 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq., 
and  therefore  is  not  subject  to  these 
requirements. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  Public  Law 
104-4  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective  or  least  biudensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  rule  exempts  motorcycles  from 
a  current  provision  that  requires  them, 
under  certain  cinnunstances,  to  be 
equipped  with  fuel  inlet  restrictors,  and 
thus  avoids  the  costs  imposed  by  the 


existing  Federal  regulations.  Today's 
rule,  therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  As 
discussed  above,  the  proposed  nde  is  a 
deregulatory  action  and  affects  only 
motorcycle  manufacturers. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
RisKs  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885, 
Apr.  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroiunental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  EPA 
reduced  the  content  of  lead  in  leaded 
gasoline,  because  EPA  found  that  lead     ^ 
particle  emissions  from  motor  vehicles 
presented  a  significant  risk  of  harm  to 
the  health  of  luban  populations, 
especially  children  (38  FR  33734,  Dec. 
6, 1973).  Congress  ultimately  banned 
the  use  of  leaded  gasoline  in  motor 
vehicles  after  1995.  42  U.S.C.  7545(n). 
Gasoline  tank  filler  inlet  restrictors  were 
related  to  the  phase-out  of  leaded 
gasoline  to  prevent  a  motor  vehicle  with 
an  emission  control  device,  such  as  a 
catalytic  converter,  from  using  leaded 
gasoUne.  Leaded  gasoline  can  damage 
such  emission  control  devices.  Today 
there  is  relatively  little  risk  of 
misfueling  a  motorcycle  with  an 
emission  control  device  that  could  be 
damaged  by  the  use  of  leaded  gasoline, 
because  leaded  gasoline  has  now  been 
harmed  from  use  in  all  motor  vehicles 
for  over  five  years  and  is  generally  no 
longer  available  for  sale  at  gasoline 
filling  stations. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  agency  may  not  be  aware. 


that  assessed  results  of  early  life 
exposure  to  lead,  evaporative  gasoline 
emissions,  or  ozone  (caused  by  any 
increased  evaporative  emissions) 
resulting  from  the  absence  of  fuel  filler 
neck  restrictors  on  motorcycles  that  are 
equipped  with  emission  control  devices 
that  are  impacted  by  the  use  of  leaded 
gasoline. 

E.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  Aug  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent  as  specified  in 
Executive  Order  13132.  Today's 
proposed  rule  eliminates  the  existing 
requirement  that  manufacturers  of 
motorcycles  must  equip  certain 
motorcycles  with  fuel  tank  filler  inlet 
restrictors.  Thus,  Executive  Order  13132 
does  not  apply  to  this  proposed  rule. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
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the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

G.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business,  including  its  affiliates, 
that  has  a  maximum  of  1,000  employees 
(13  CFR  121.201  for  SIC  code  3711 
"Motor  Vehicles  and  Passenger  Car 
Bodies");  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  Sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  smdl  entities  subject  to  the 
rule.  Today's  proposed  rule  is  a 
deregulatory  action  and  affects  all 
motorcycle  manufacturers.  It  eliminates 
the  existing  requirement  that 
manufacturers  of  motorcycles  must 
equip  certain  motorcycles  with  fuel  tank 
fiUer  inlet  restrictors.  We  have  therefore 


concluded  that  today's  proposed  nde 
will  relieve  regulatory  burden  for  any 
small  entity. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

H.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  January  1 ,  2001  Executive  Order 
13084  was  superseded  by  Executive 
Order  13175.  However,  this  proposed 
rule  was  developed  during  the  period 
when  Executive  Order  13084  was  still  in 
force,  and  so  tribal  considerations  were 
addressed  under  Executive  Order  13084. 
Development  of  the  final  rule  will 
address  tribal  considerations.  Executive 
Order  13175,  entitled  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments"  (65  FR  67249.  Nov.  6, 
2000),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
goveniment  and  Indian  tribes." 

Today's  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have  . 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
The  proposed  rule  affects  the 
applicability  of  the  fuel  tank  filler  inlet 
restrictor  to  motorcycles.  It  therefore 
affects  only  manufacturers  of 
motorcycles.  Thus.  Executive  Order 
13175  does  not  apply  to  this  proposed 
rule. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Electronic  Copies  of  Rulemaking 

For  more  information  about  this 
proposed  rule  and  more  details  as 


described  in  the  preamble  to  the  direct 
final  rule  see  a  copy  of  this  rule  on  the 
Internet  at  http://www.epa.gov/otaq 
under  the  title:  "Proposed  Rule — 
Prohibition  on  Gasoline  Containing 
Lead  or  Lead  Additives  for  Highway 
Use:  Fuel  Inlet  Restrictor  Exemption  for 
Motorcycles." 

K.  Statutory  Authority 

Authority  for  this  action  is  in  sections 
211,  and  301(a)  of  the  Clean  Air  Act,  42 
U.S.C.  7545,  7601(a). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Motor  vehicle  and 
motor  vehicle  engines.  Motor  vehicle 
pollution.  Penalties. 

Dated;  October  24.  2001. 
Christine  Todd  Whitman, 
Administrator 
[FR  Doc.  01-27379  Filed  10-30-01:  8:45  am| 
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47  CFR  Part  54 

[CC  Ooclwt  No.  96-45;  FCC  01J-2] 

Federal-State  Joint  Board  on  Unlveraal 
Service  Saaka  Comment  on  Review  of 
Lifeline  and  Uni(-Up  Service  for  all 
LovHncome  Conaumera 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  solicitation  of 
comments. 

SUMMARY:  In  a  public  notice  released  on 
October  12.  2001,  the  Federal-State  Joint 
Board  on  Universal  Service  (Joint  Board) 
invites  comment  regarding  its  review  of 
Lifeline/Link-Up.  two  federal  support 
programs  that  are  used  to  preserve  and 
advance  universal  service  and  to  ensure 
that  quaUty  telecommunications  and 
information  services  are  available  to 
low-income  consumers  at  just, 
reasonable  and  affordable  rates,  as 
required  by  the  Telecommunications 
Act  of  1996. 

DATES:  Submit  comments  on  or  before 
December  31.  2001.  Submit  reply 
comments  on  or  before  February  28. 
2002. 

ADDRESSES:  See  Supplementary 
Information  section  for  where  and  how 
to  file  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  Cheng  or  Dana  Bradford.  Common 
Carrier  Bureau.  Accounting  Policy 
Division.  (202)  418-7400  TTY:  (202) 
418-0484. 
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SUPPLEMENTARY  MFORMATION:  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  me  FCC 
Reference  Information  Center,  Portals  II. 
445  12th  Street.  SW.,  Room  CY-A257. 
Washington.  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  Portals  11.  445  12th  Street, 
SW..  Room  CY-B402,  Washington.  DC 
20554,  telephone  202-86^-2893. 
facsimile  202-863-2898.  or  via  e-mail 
quaIexint@aol.com. 


I.  Background 

Since  1984,  the  Commission,  in 
conjimction  with  the  states  and  local 
telephone  companies,  has  administered 
a  Lifeline  program  designed  to  promote 
universal  service  by  providing  low- 
income  individuals  with  monthly 
discounts  on  the  cost  of  receiving 
telephone  service.  The  Commission  also 
established  "Link-Up  America,"  a 
program  designed  to  help  low-income 
individuals  pay  the  initial  costs  of 
commencing  telephone  service.  In  June 
2000,  the  Commission  expanded  the 
Lifeline  and  Link-Up  programs  to 
provide  additional  discounts  to  those 
individuals  living  on  Indian 
reservations. 

In  the  1996  Joint  Board 
Recommended  Decision,  61  FR  63778, 
December  2, 1996).  the  Joint  Board 
determined  that  Congress's  intent  would 
best  be  served  if  all  low-income 
consumers  had  access  to  Lifeline/Link- 
Up  assistance.  Accordingly,  the  Joint 
Board  foimd  that  the  goal  of  increasing 
low-income  subscribership  would  best 
be  met  if  the  Commission  maintained 
the  basic  framework  for  administering 
Lifeline/Link-Up  qualification  in  states 
-^that  provide  matching  support  from  the 
intrastate  jurisdiction,  with  the  criteria 
to  be  based  solely  on  income  or  factors 
directly  related  to  income.  The  Joint 
Board  also  recommended  that  for  states 
choosing  not  to  provide  intrastate 
matching  support,  the  Commission 
should  adopt  specific  default  means- 
tested  eligibility  standards. 

Consistent  with  the  Joint  Board's 
recommendations,  the  Commission 
maintained  the  basic  framework  for 
administering  the  Lifeline  program  that 
existed  prior  to  the  adoption  of  the 
Universal  Service  Order.  62  FR  32862. 
June  17, 1997.  The  Commission  also 
-^adopted  the  Joint  Board's 
recommendation  to  apply  a  specific, 
means-tested  eligibility  standard,  by 
requiring  participation  in  Medicaid, 
food  stamps.  Supplementary  Security 
Income  (SSI),  Federal  public  housing 
assistance  (Section  8),  or  Low  Income 
Home  Energy  Assistance  Program 


(LIHEAP),  in  order  for  an  individual  to 
be  eligible  for  Lifeline/Link-Up  in  states 
that  choose  not  to  provide  matching 
support  from  the  intrastate  jurisdiction. 

An  individual  living  on  tribal  lands 
may  also  qualify  for  Lifeline/Link-Up 
assistance  if  he/she  certifies 
participation  in  one  of  the  following 
Federal  programs:  Bureau  of  Indian 
Affairs  general  assistance.  Tribally- 
administered  Temporary  Assistance  for 
Needy  Families;  Head  Start  (only  for 
those  meeting  its  income  qualif}ring 
standard);  or  National  School  Limch 
Program. 

In  the  Universal  Service  Order,  the 
Commission  explained  that:  "We 
clarify,  however,  that  the  Joint  Board 
recommendation,  which  we  adopt, 
requires  states  to  base  eligibility  on 
income  or  factors  directly  related  to 
income  and  merely  suggests  using 
participation  in  a  low  income  assistance 
program  as  the  criterion."  The 
Conmiission  further  explained  that: 
"(w]e  have  tied  the  default  Lifeline 
qualification  standards  (which  will 
apply  in  states  that  do  not  provide 
intrastate  funds)  to  programs  that 
commenters  believe  to  be  unaffected  or 
minimally  affected  by  the  new  welfare 
legislation.  We  will,  however,  continue 
to  monitor  the  situation  and  may  make 
further  changes  in  the  future  if  it 
appears  that  changes  to  other  programs 
unduly  limit  Lifeline  eligibility." 

On  December  21 ,  2000,  the 
Commission  referred  the  low-income 
support  issues  to  the  Joint  Board  and 
stated:  "'  *  *  we  ask  the  Joint  Board  to 
imdertake  a  review  of  Lifeline  and  Link- 
Up  service  for  all  low-income 
customers,  including  a  review  of  the 
income  eligibility  criteria." 

A.  The  Effectiveness  of  the  Current 
Lifeline/Link-Up  Program 

According  to  the  2001  Trends  in 
Telephone  Service  Report,  an  estimated 
5.9  million  consumers  paid  reduced 
rates  for  local  telephone  service  under 
the  low-income  provisions  of  the 
Lifeline  program  in  2000.  Since  the 
inception  of  the  Link-Up  America 
program  in  1987,  approximately  10.6 
million  low-income  consumers  have 
been  able  to  initiate  telephone  service 
using  Link-Up.  We  note  that,  in  a  recent 
study,  the  Missouri  Office  of  Public 
Counsel  estimated  that  26  percent  of 
households  with  incomes  at  or  below 
150  percent  of  the  Federal  poverty  level 
take  advantage  of  the  Lifeline/Liiik-Up 
program. 

We  invite  parties  to  develop  a  full 
record  on  the  effectiveness  of  the 
Commission's  existing  Lifeline/Link-Up 
rules.  In  particular,  we  seek  comment 
from  all  interested  parties  who  may 


have  data  on  the  Lifeline/Link-Up 
enrollment  in  each  state.  Commenters 
should  provide  information  on  the 
number  and  percentage  of  low-income 
households  that  are  with  and  without 
telephones  within  the  living  unit;  the 
number  and  percentage  of  low-income 
households  who  receive  Lifeline/Link- 
Up  support;  the  number  and  percentage 
of  low-income  households  who  do  not 
receive  Lifeline/Link-Up  support;  and 
the  number  and  percentage  of 
households  that  are  low-income  and  not 
enrolled  in  Federal  assistance  programs. 
Where  possible,  commenters  should 
break  these  figures  into  on-reservation 
and  off-reservation  categories. 

The  2001  Trends  Repott  includes 
some  of  the  information  we  seek; 
however,  states  and/or 
telecommimications  companies  may 
have  gathered  more  comprehensive 
information  concerning  Lifeline/Link- 
Up  enrollment  in  their  respective 
state(s).  In  the  interest  of  compiling  the 
most  complete  and  accurate  record,  we 
therefore  encourage  commenters  to 
provide  as  much  detail  as  possible  with 
respect  to  Lifeline/Link-Up  enrollment, 
including  the  soiuce  of  the  information, 
when  and  how  this  information  was 
compiled,  or  other  information  the 
commenters  believe  to  be  relevant. 

We  also  invite  parties  to  discuss  the 
reasons  that  some  low-income 
individuals  are  not  receiving  Lifeline/ 
Link-Up  assistance.  For  example,  these 
individuals  may  be  excluded  from 
qualifying  programs  because  of  federal 
or  state  program  restrictions;  they  may 
not  be  receiving  adequate  information 
about  the  Lifeline/Link-Up  program;  or 
they  may  be  excluding  themselves  by 
choice  from  participating  in  qualifying 
programs. 

We  also  seek  comment  regarding 
welfare  reform  and  its  impact  on  the 
number  of  low-income  households  that 
are  participating  in  Lifeline/Link-Up.  In 
particular,  we  seek  comment  on 
whether  the  nimiber  of  low-income 
households  eligible  for  Lifeline/Link-Up 
assistance  has  changed  as  a  result  of 
state  and  federal  efforts  to  reduce  the 
number  of  participants  in  welfare 
programs  such  as  food  stamps,  SSI, 
LIHEAP,  etc. 

We  encourage  commenters  to  discuss 
whether  there  are  other  reasons  that 
low-income  individuals  may  not  enroll 
in  qualifying  programs  or  participate  in 
Lifeline/Lin^-Up.  Commenters  also 
should  discuss  whether  existing  or 
proposed  qualification  standards  and 
emvUment  procedures  may  serve  to 
encourage  or  discourage  increased 
participation  among  all  low-income 
households. 
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In  addition,  there  may  be  special 
concerns  regarding  recent  immigrants, 
individuals  living  on  reservations,  and 
other  groups  that  may  need  to  be 
considered.  In  this  regard,  we  invite 
comment  on  the  extent  to  which 
immigrants  may  be  underrepresented  in 
public  assistance  programs  for  legal  or 
social  reasons.  Commenters  also  should 
discuss  whether  individuals  living  on 
reservations  face  barriers  to 
participation  and  what  modifications  to 
the  Lifeline/Link-Up  program  may  be 
necessary  to  overcome  those  barriers. 

Moreover,  we  seek  comment  on  the 
innovative  ways  in  which  states  are 
implementing  their  respective  Lifeline/ 
Link-Up  programs.  Specifically, 
commenters  should  discuss  what  steps 
have  been  taken  to  increase  Lifeline/ 
Link-Up  subscribership  in  their 
respective  state(s).  Commenters  should 
also  discuss  ways  in  which  successful 
state  methods  could  be  implemented  at 
the  federal  level. 

B.  Modifying  the  Existing  Lifeline/Link- 
Up  Rules 

We  seek  conmient  on  whether 
changes  to  the  current  Lifeline/Link-Up 
program  are  warranted  to  further  the 
goal  of  bringing  affordable  rates  to  low- 
income  consumers.  We  discuss  various 
possible  changes  below. 

1.  Eligibility  Criteria 

We  seek  comment  on  whether  the 
current  eligibility  criteria  should  be 
modified.  Specifically,  commenters 
should  address  whether  new  eligibility 
criteria  should  be  added  to  the  existing 
list  for  Lifeline/Link-Up  and  enhanced 
Lifeline/Link-Up,  or  whether  particular 
eligibility  criteria  should  be  deleted 
from  the  existing  list. 

Commenters  also  should  discuss 
whether  there  are  programs  used  by 
states  that  are  particularly  effective  in 
determining  eligibility  for  Lifeline/Link- 
Up  assistance.  In  addition,  commenters 
should  discuss  how  modifications  to  the 
current  federal  eligibility  criteria  may 
impact  state  Lifeline/Link-Up  programs. 

As  indicated,  a  state  that  has  its  own 
Lifeline/Link-Up  program  establishes 
the  eligibility  criteria  for  that  program. 
As  such,  these  criteria  vary  from  state  to 
state.  To  the  extent  a  state  has  its  own 
Lifeline/Link-Up  program,  we  seek 
comment  on  the  specifics  of  the 
eligibility  criteria  used.  We  also  seek 
comment  on  whether  all  states  should 
be  required  to  include,  at  a  minimum, 
the  federal  eligibility  criteria  in  their 
respective  programs  or  whether  we 
should  adopt  one  national  standard  for 
purposes  of  determining  eligibility. 

Moreover,  we  invite  comment  on 
whether  individuals  should  be  able  to 


qualify  for  Lifeline/Link-Up  support 
merely  by  being  eligible  for  low-income 
assistance  programs,  rather  than 
actually  participating  in  them.  If  the 
Commission  were  to  adopt  such  a 
standard,  we  invite  comment  on  how 
eligibility  might  be  certified  or  verified. 

Commenters  also  are  encouraged  to 
discuss  whether  low-income 
individuals  should  be  removed 
immediately  from  Lifeline  enrollment 
when  they  no  longer  meet  the  eligibility 
standards,  or  whether  Lifeline 
enrollment  should  be  guaranteed  for  a 
specified  minimimi  period  of  time. 

We  also  seek  comment  on  whether 
eligibility  based  on  income  level  should 
be  added  to  the  existing  eligibility 
standards  as  an  additional  means  to 
qualify  for  Lifeline/Link-Up.  In  the 
Twelfth  Report  and  Order,  65  FR  47941, 
August  4,  2000,  the  Commission  stated 
its  intent  to  examine,  in  consultation 
with  the  Join   Board,  revisions  to 
§  54.409  of  the  Commission's  rules  to 
provide  for  eligibility  based  solely  on 
income  level.  We  seek  comment  on 
whether  this  approach  would  reach 
more  or  fewer  low-income  consumers 
than  the  federal  criteria,  which 
condition  eligibility  on  participation  in 
low-income  assistance  programs.  We 
invite  comment  on  what  the  appropriate 
income  level  might  be,  if  an  income- 
based  test  is  used.  Conunenters  should 
discuss  whether  the  Federal  Poverty 
Guidelines  or  some  other  mechanism 
should  be  used  to  establish  an 
appropriate  income  level. 

Commenters  also  should  discuss  how 
an  individual  may  qualify  for  Lifeline/ 
Link-Up  support  under  an  income-based 
standard;  how  an  individual  might 
certify  his/her  income  level;  and  what, 
if  any,  special  procedures  should  be 
implemented  to  verify  an  individual's 
income  level. 

2.  Application/Verification 

We  invite  comment  on  the  Lifeline/ 
Link-Up  application  process.  CurrenUy, 
in  order  to  receive  Lifeline/Link-Up 
support  under  federal  criteria,  a 
consumer  must  certify  that  he/she 
participates  in  at  least  one  of  the 
quali^ng  federal  programs  set  forth. 
Under  the  federal  criteria  of  the 
Commission's  Lifeline/Link-Up  rules, 
certification  of  participation  in  a  federal 
assistance  program  is  accomplished  in 
the  following  manner:  the  eligible 
telecommunications  carrier  that  is 
providing  Lifeline/Link-Up  service  to 
the  low-income  consumer  obtains  the 
consumer's  signature  on  a  document 
certifying  under  penalty  of  perjury  that 
the  consimier  receives  benefits  from  at 
least  one  of  the  qualifying  programs. 
The  consumer  also  must  identify  the 


program  or  programs  from  which  he/she 
receives  benefits  and  must  agree  to 
notify  the  carrier  if  he/she  ceases  to 
participate  in  the  identified  program(s). 
We  invite  comment  on  whether  this 
process  effectively  targets  support.  In 
this  regard,  commenters  should  discuss 
what  application  procedures  should  be 
considered  in  order  to  promote  an 
efficient  and  effective  Lifeline/Linkup 
program,  including  increasing 
participation  where  appropriate. 

We  also  seek  comment  on  whether  an 
individual's  eligibility  to  receive 
Lifeline/Link-Up  support  should  be 
verified,  and  if  so,  what  the  federal 
verification  measures  should  be  [e.g., 
requiring  consiuners  to  provide  a  copy 
of  a  food  stamp  coupon  in  order  to 
receive  support).  We  seek  comment  on 
the  effects  of  any  proposed  verification 
procedures  on  enrollment,  on  the  costs 
of  administration,  and  on  the 
effectiveness  of  the  program.  For 
instance,  commenters  should  discuss 
whether  verification  of  eligibilify  should 
occur  periodically  or  whether  the 
subscriber  should  be  required  to  notify 
the  carrier  when  he/she  is  no  longer 
eligible  to  receive  Lifeline/Link-Up 
assistance.  In  addition,  we  encourage 
commenters  to  provide  information 
concerning  best  practices  of  states  with 
regard  to  certification  and/or 
verification  procedures  and  whether 
those  procedures  have  been  successful. 
We  also  ask  commenters  to  provide 
information  on  the  extent  and  frequency 
of  any  fraudulent  or  otherwise 
inappropriate  enrollment  in  Lifeline  or 
Link-Up  programs,  or  any  other 
problems  that  lead  to  improper  program 
expenditures.  We  seek  comment  on  any 
problems  relating  to  our  existing 
procedures  and  also  on  any  problems 
that  could  result  from  adopting  new 
qualifying  standards. 

Finally,  we  seek  comment  regarding 
automatic  enrollment  and  verification 
methods  that  could  assist  the  states  in 
more  readily  identifying  low-income 
households  that  qualify  for  Lifeline/ 
Link-Up,  and  reduce  delay  and 
inefficiency  in  the  processing  of 
applications. 

3.  Additional  Modifications 

We  invite  comment  on  the  ways  in 
which  the  Federal  Lifeline/Link-Up 
program  could  be  improved.  For 
example,  commenters  may  wish  to 
discuss  whether  increased  or  alternative 
methods  of  Link-Up  support  would 
improve  the  Lifeline  program. 

We  also  seek  comment  regarding 
impediments  that  may  prevent  low- 
income  households  from  obtaining 
affordable  access  to  the  network, 
including  existing  credit,  collections. 
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and  disconnection  policies  and  service 
application  procedures  that  are  required 
by  local  exchange  companies. 
Commenters  are  requested  to  suggest 
alternatives  to  those  procedures  that  are 
identified  as  impediments. 

Commenters  also  are  requested  to 
provide  information  about  specific 
procedures  that  have  been  adopted  to 
eliminate  impediments  and  provide 
efficient  processing  of  Lifeline/LinkUp 
applications  without  imdue  delay.  We 
are  particularly  interested  in  learning 
about  specific  credit  and  collection 
procedures  that  have  resulted  in 
increased  subscribership  in  low-income 
households. 

Commenters  also  should  discuss 
whether  there  are  initiatives  in  addition 
to  Lifeline/Link-Up  that  could  increase 
telephone  subscribership  among  low- 
income  households. 

C.  Outreach 

In  the  Twelfth  Report  and  Order,  the 
Conmiission  amended  §§  54.405  and 
54.411  of  its  rules  to  require  eligible 
telecommunications  carriers  to 
publicize  the  availability  of  Lifeline/ 
Link-Up  services  in  a  manner 
reasonably  designed  to  reach  those 
likely  to  qualify  for  those  services.  We 
seek  comment  on  whether  more 
extensive  consumer  education  and 
outreach  efforts  are  necessary  to 
increase  participation  in  the  Lifeline/ 
Link-Up  program.  We  recognize  that 
many  carriers  and  states  have  been 
successful  in  locating  and  informing 
,  low-income  consimiers  of  the  Lifeline/ 
Link-Up  program  by  various  measures, 
such  as  mailings,  hanging  posters  in 
churches  and  conmitmity  centers, 
placing  advertisements  in  local 
newspapers,  and  in  some  cases, 
canvassing.  We  seek  comment  on 
whether  these  efforts  have  been 
sufficient  to  educate  low-income 
individuals  about  their 
telecommunications  options.  We 
encourage  states,  carriers,  and  interested 
non-profit  organizations  to  continue  to 
develop  innovative  consumer  education 
and  outreach  programs  that  will 
increase  public  awareness  and 
understanding  of  Lifeline/Link-Up.  The 
Joint  Board  and  the  Commission  are 
committed  to  working  together  to 
increase  participation  in  these  programs 
as  well. 

To  this  end,  we  invite  comment  on 
the  best  practices  of  states, 
telecommunications  companies,  and 
non-profit  organizations  with  regard  to 
increasing  participation  in  the  Lifeline/ 
Link-Up  program,  including  outreach 
efforts,  assisting  individuals  in  enrolling 
in  Lifeline/Link-Up,  and  assisting  in 
eligibility  verification.  Commenters 


should  discuss  the  costs  and  benefits  of 
preparing  and  distributing  information 
to  the  public.  Commenters  also  should 
discuss  whether  existing  websites  on 
Lifeline/Link-Up  provide  adequate 
information.  We  encourage  commenters 
to  provide  as  much  detail  as  possible 
with  respect  to  their  consumer 
education  and  outreach  efforts. 
Commenters  also  may  wish  to  identify 
specifically  those  non-profit 
organizations  that  may  be  able  to  assist 
with  consumer  outreach  efforts, 
Lifeline/Link-Up  enrollment,  and  any 
eligibility  verification  procedures  that 
may  be  adopted.  In  addition, 
commenters  should  discuss  whether  the 
Commission  should  adopt  specific 
outreach  requirements  if  current 
outreach  efforts  are  not  effectively 
providing  Lifeline/Link-Up  information 
to  low-income  consumers.  We  ask 
commenters  to  provide  detailed 
comment  on  these  as  well  as  any  other 
issues  relating  to  Lifeline/Link-Up  that 
they  wish  to  raise. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
December  31,  2001,  and  reply  comments 
on  or  before  February  28,  2002. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24,121  (1998).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
fittp://www.fcc.gov/e-file/ecfs.html. 
Only  one  copy  of  an  electronic 
submission  must  be  filed.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  CC  Docket 
No.  96—45.  Parties  also  may  submit 
electronic  comments  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  include  the 
following  words  in  the  body  of  the 
message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Parties 
who  choose  to  file  by  paper  must  file  an 
original  and  four  copies  of  each  filing. 
All  paper  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Parties  who  choose  to  file  by  paper  also 
should  send  three  copies  of  their  filings 
to  Sheryl  Todd,  Accoimting  Policy 
Division,  445  12th  Street,  SW.,  Room  5- 
B540,  Washington,  DC  20554.  In 
addition,  parties  who  choose  to  file  by 
paper  must  send  copies  of  their 
comments  on  diskette  to  the 


Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  Such 
submissions  shoidd  be  on  a  3.5-inch 
diskette  formatted  in  an  IBM-compatible 
format  using  Word  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name,  CC 
Docket  No.  96-45,  the  type  of  pleading 
(comment  or  reply  comment),  the  date 
of  submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file. 

The  full  text  of  this  dociunent  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  n,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
This  doamient  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Doc.  01-27229  Filed  10-30-01:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2468,  MM  Docket  No.  01-306,  RM- 
10152] 

Digital  Television  Broadcast  Service; 
Hartford,  CT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Fox 
Television  Stations,  Inc.,  requesting  the 
substitution  of  DTV  channel  31  for  DTV 
channel  5  for  Tribune  Television 
Corporation's  station  WTIC-TV  at 
Hartford,  Connecticut.  DTV  Channel  31 
can  be  allotted  to  Hartford,  Connecticut, 
in  compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (41-42-13  N.  and  72-49-57 
W.).  However,  since  the  commxinity  of 
Hartford  is  located  within  400 
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kilometers  of  the  U.S.-Canadian  border, 
concxirrence  of  the  Canadian 
government  must  be  obtained  for  this 
allotment.  As  requested,  we  propose  to 
allot  DTV  Channel  to  31  with  a  power 
of  500  and  a  height  above  average 
terrain  (HAAT)  of  492  meters. 

DATES:  Comments  must  be  filed  on  or 
before  December  17,  2001,  and  reply 
comments  on  or  before  January  2,  2002. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consiiltant.  as  follows:  John  C.  Quale, 
Skadden,  Arps,  Slate,  Meagher  &  Flom 
LLP,  1440  New  York  Avenue,  NW., 
Washington,  DC  20005  (Counsel  for  Fox 
Television  Stations,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Bliunenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPlfMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-306,  adopted  October  25,  2001,  and 
released  October  26,  2001.  The  hill  text 
of  this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  n,  445  12th 
Street.  SW..  Room  CY-A257. 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11, 445 
12th  Street,  SW..  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexintOaol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conmients,  see  47 
CFR  1.415  and  1.420. 

Ust  of  SubfeclB  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 


PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

173.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Connecticut  is  amended  by  removing 
DTV  Channel  5  and  adding  DTV 
Channel  31  at  Hartford. 

Federal  Commimications  Commission. 

BarlMra  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-27346  Filed  10-30-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2445;  MM  Docket  No.  01-304,  RM- 
10309;  MM  Docket  No.  01-305,  RM-10310. 

Radio  Broadcasting  Sarvlcas:  Menard, 
TX;  San  Mdro,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Jeraldine  Anderson,  proposing  the 
allotment  of  Channel  287C3  at  Menard, 
Texas,  as  the  conununity's  second  local 
aural  transmission  service.  Channel 
287C3  can  be  allotted  to  Menard  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.9  kilometers  (7.4  miles)  southwest  of 
Menard.  The  coordinates  for  Channel 
287C3  at  Menard  are  30-52-29  North 
Latitude  and  99-54-00  West  Longitude. 
The  Commission  also  requests 
comments  on  a  {>etition  filed  by 
Jeraldine  Anderson  proposing  the 
allotment  of  Channel  247A  at  San 
Isidro,  Texas,  as  the  community's  first 
local  aural  transmission  service. 
Channel  24  7A  can  be  allotted  to  San 
Isidro  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.2  kilometers  (2.6  miles) 
northeast  of  San  Isidro.  The  coordinates 
for  Channel  24  7A  at  San  Isidro  are  26- 
45-00  North  Latitude  and  98-26-00 
West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  December  10,  2001,  and  reply 
comments  on  or  before  December  26, 
2001. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.,  20554. 
In  addition  to  filing  conmients  with  the 
FCC,  interested  parties  should  serve  the 
petitioner  for  both  proposals,  as  follows: 
Jeraldine  Anderson;  1702  Cypress  Drive; 
Irving,  Texas  75601. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-304  and  MM  Docket  No.  01-305, 
adopted  October  10,  2001,  and  released 
October  19,  2001.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  n,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  bom  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexintdaol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  §§1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADK)  BROADCAST 
SERVICES 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  §§  154,  303, 334.  and 
336. 

173.202    [Amended] 

1.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  287C3  at  Menard,  and 
San  Isidro,  Channel  24  7A. 
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Federal  Communications  Commission. 
John  A.  Karoiuos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-27347  Filed  10-30-01;  8:45  am) 

MLUNG  CODE  871  »-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  01-2446,  MM  Docket  No.  01-303,  RM- 
10306] 


Radio  Broadcasting  Services;  Birch 
Tree,  MO 

agency:  Federal  Communications 
Commission.  I 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  241A  at  Birch  Tree.  Missouri, 
providing  the  community  with 
additional  local  FM  service.  The 
coordinates  for  Channel  241A  at  Birch 
Tree  are  36-55-35  and  91-24-23.  There 
is  a  site  restriction  10.5  kilometers  (6.5 
miles)  southeast  of  the  community. 

DATES:  Comments  must  be  filed  on  or 
before  December  10,  2001,  and  reply 
comments  on  or  before  December  26, 
2001. 

ADDRESSES:  Federal  Conmnmications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Charles  Crawford, 
4553  Bordeaux  Avenue,  Dallas,  Texas 
75205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-303,  adopted  October  10,  2001  and 
released  October  19,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center,  Portals  11, 
445  Twelfth  Street,  SW.,  Room  CY- 
A257,  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qua7exjnt@ao7.co7n. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

l.The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154.  303.  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  adding  Channel  241A  at  Birch  Tree. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  01-27348  Filed  10-30-01;  8:45  am] 
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FEDERAL  C0MUNICAT10NS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  No.  01-290;  FCC  01-307] 

Implementation  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  and  the  Development  of 
Competition  and  Diversity  In  Video 
Programming  DistrilHition:  Section 
628(cK5)  of  the  Communications  Act- 
Sunset  of  Exclusive  Contract 
Prohibition. 

agency:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  issues  this 
document  in  accordance  with  section 
628(c)(5)  of  the  Commimications  Act  of 
1934,  as  amended.  Section  628(c)(2)(D] 
generally  prohibits,  in  areas  served  by  a 
cable  operator,  exclusive  contracts  for 


satellite  cable  programming  or  satellite 
broadcast  programming  between 
vertically  integrated  programming 
vendors  and  cable  operators.  Under 
section  628(c)(5),  the  prohibition  on 
exclusive  programming  contracts 
contained  in  section  628(c)(2)(D)  will 
cease  to  be  effective  on  October  5,  2002, 
unless  the  Commission  finds  that  such 
prohibition  continues  to  be  necessary  to 
preserve  competition  and  diversity  in 
the  distribution  of  video  programming. 
The  docimient  initiates  a  proceeding  in 
order  to  make  that  determination. 
DATES:  Comments  are  due  December  3, 
2001  and  reply  comments  are  due 
January  7,  2002. 

ADDRESSES:  Federal  Commiuiications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  hi  addition,  to 
filing  comments  with  the  secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboIey@fcc.gov,  and  to" 
Edward  C.  Springer,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs,  725 
17th  Street  NW.,  Room  10236,  NEOB, 
Washington.  DC  20503  or  via  the 
Internet  to  Ed wai^d.  Springer®. eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Kosar,  Cable  Services  Bureau 
at  202-418-1053  or  via  the  Internet  at 
kkosai@fcc.gov.  For  additional 
information  concerning  the  information 
collection(s)  contained  in  this  NPRM, 
contact  Judy  Boley  at  202-418-0214,  or 
via  the  internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Notice  of  Proposed 
Rulemaking  (NPRM)  initiating  the 
proceeding  in  CS-Docket  No.  01-290. 
The  complete  text  of  this  NPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street  SW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  S.W.  Room  CY-B402, 
Washington,  DC  20554. 

This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
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NPRM;  OMB  notification  of  action  is 
due  December  31,  2001.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Conunission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number.  3060-0551. 

Tif/e:  Section  76.1002  Specific  Unfair 
Practices  Prohibited. 

Form  No.:  N/A. 

Type  of  Review:  Revision. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  52  (26 
petitions  and  26  oppositions). 

Estimated  Time  Per  Response:  1 
hour-25  hours.  We  estimate  that  the 
total  burden  for  completion  of  all 
aspects  of  the  proceeding  will  be  no 
more  than  25  hours.  We  estimate  that 
50%  of  entities  will  use  outside  counsel 
and  will  imdergo  a  burden  of  1  hour  to 
coordinate  information  with  outside 
coimsel. 

Tota]  Annual  Burden:  676  hoiu-s.  (26 
respondents  with  outside  counsel  x  1 
hour  =  26  hours.  26  respondents  with 
outside  counsel  x  25  hours  =  650  hours. 

Total  Annual  Costs:  $97,500.00  26 
respondents  using  outside  counsel  at 
$150  per  hour=  26  x  25  x  $150  = 
$97,500.00. 

Needs  and  Uses:  This  information  is 
used  by  Commission  staff  to  determine 
on  a  case-by-case  basis  whether 
particular  exclusive  contracts  for  cable 
television  programming  comply  with 
the  statutory  public  interest  standard  of 
Section  19  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  and  Section  628  of  the 
Commimications  Act,  as  amended. 
Section  301  (j)  of  the  1996  Act  amends 
the  restriction  in  section  628  to  include 
common  carriers  and  their  affiliates  that 
provide  video  progranmiing. 

Synopsis  of  the  NPRM 

1 .  This  Notice  of  Proposed 
Rulemaking  involves  the  possible  sunset 
of  section  628(c)(2)(D)  of  die 
Communications  Act,  which  generally 
prohibits,  in  areas  served  by  a  cable 
operator,  exclusive  contracts  for  satellite 
cable  programming  or  satellite  broadcast 
programming  between  vertically 
integrated  programming  vendors  and 
cable  operators.  Pursuant  to  section 
628(c)(5),  the  prohibition  on  exclusive 


programming  contracts  contained  in 
section  628(c)(2)(D)  will  cease  to  be 
effective  on  October  5.  2002.  unless  the 
Commission  conducts  a  proceeding  and 
finds  that  such  prohibition  continues  to 
be  necessary  to  preserve  and  protect 
competition  and  diversity  in  the 
distribution  of  video  programming. 

2.  The  program  access  provisions 
contained  in  section  628  of  the 
Communications  Act  were  adopted  as 
part  of  the  Cable  Television  Consiuner 
Protection  and  Competition  Act  of  1992. 
When  adopting  the  statute.  Congress 
was  concerned  by  its  finding  that  a 
majority  of  cable  operators  enjoyed  a 
monopoly  in  program  distribution  at  the 
local  level,  and  concluded  that  the  use 
of  exclusive  contracts  between  vertically 
integrated  programming  vendors  and 
cable  operators  served  to  inhibit  the 
development  of  competition  among 
distributors. 

3.  Section  628(c)  instructs  the 
Commission  to  adopt  regulations  to 
prohibit  a  number  of  specific  practices. 
For  example.  Congress  absolutely 
prohibited  exclusive  contracts  between 
vertically  integrated  programming 
vendors  and  cable  operators  in  areas 
imserved  by  cable,  and.  pursuant  to 
section  628(c)(2)(D).  generally 
prohibited  exclusive  contracts  within 
areas  served  by  cable.  Congress 
recognized,  however,  that  in  areas 
served  by  cable  some  exclusive  ' 
contracts  between  vertically  integrated 
programming  vendors  and  cable 
operators  may  serve  the  public  interest. 
Accordingly,  in  determining  whether  an 
exclusive  contract  is  in  the  public 
interest  for  purposes  of  section 
628(c)(2)(D),  Congress  instructed  the 
Commission  to  consider  the  factors 
outlined  in  section  628(c)(4).  The 
prohibition  contained  in  section 
628(c)(2)(D)  regarding  restrictions  on 
exclusive  contracts  is  not  unlimited  and 
Congress  determined  that  after  a  ten- 
year  period  the  Commission  should 
determine  in  a  proceeding  conducted 
pursuant  to  section  628(c)(5)  whether 
such  prohibition  continues  to  be 
necessary. 

4.  The  Notice  seeks  comment  on:  (1) 
Whether  section  628(c)(2)(D)  of  die 
Communications  Act  should  cease  to  be 
effective  pursuant  to  the  sunset 
provision  contained  in  section  628(c)(5); 
(2)  die  effect,  if  any,  section  628(c)(2)(D) 
has  had  on  competition  in  local  and 
national  markets;  (3)  the  degree  to 
which,  if  at  all,  clustering  and  the 
continuing  consolidation  within  the 
communications  industry  should  inform 
our  decision  on  the  possible  sunset  of 
the  exclusivity  prohibition;  (4)  the 
effects  of  exclusivity  in  the 
multichannel  video  programming 


marketplace;  (5)  the  impact  the 
prohibition  on  exclusivity  has  had  on 
diversity  in  programming;  (6)  whether  it 
would  be  advisable,  and  consistent  with 
the  Commission's  statutory  authority,  to 
retain  the  rule  only  for  some  types  of 
programming  or  in  some  specific  cases: 
(7)  how  other  program  access  provisions 
would  function  should  the  exclusivity 
prohibition  sunset;  (8)  what  future 
procedures  the  Commission  should 
undertake  if  the  prohibition  on 
exclusivity  is  retained;  and  (9)  any  other 
issues  appropriate  to  our  inquiry  in 
accordance  with  section  628(c)(5). 

Initial  Regulatory  Flexibility  Analysis 

5.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended, 
("RFA"),  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  of  the  possible 
significant  economic  impact  on  small 
entities  by  the  policies  and  rules 
referenced  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRPA. 
Comments  must  be  identified  as 
responses  to  this  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  in  the 
NPRM.  The  Commission  will  send  a 
copy  of  the  NPRM.  including  this  IRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  In 
addition,  the  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

/.  Need  for,  and  Objectives  of,  the 
Proposed  Regulatory  Approaches 

6.  The  purpose  of  section  628  of  the 
Communications  Act  is  to  promote  the 
public  interest,  convenience,  and 
necessity  by  increasing  competition  and 
diversity  in  the  multichamiel  video 
market,  to  increase  the  availability  of 
satellite  cable  programming  and  satellite 
broadcast  programming  to  persons  in 
rural  and  other  areas  not  currently  able 
to  receive  such  programming,  and  to 
spur  the  development  of 
commimications  technologies. 
Specifically,  this  proceeding  involves 
section  628(c)(2)(D).  which  prohibits,  in 
areas  served  by  a  cable  operator, 
exclusive  contracts  for  satellite  cable 
programming  or  satellite  broadcast 
programming  between  vertically 
integrated  programming  vendors  and 
cable  operators  unless  the  Commission 
determines  that  such  exclusivity  is  in 
the  public  interest.  The  exclusivity 
prohibition  set  forth  in  section 
628(c)(2)(D)  ceases  to  be  effective  after 

a  10-year  period  ending  October  5.  2002. 
Section  628(c)(5)  of  the 
Communications  Act  requires  that 
restrictions  on  exclusive  contracts, 
within  areas  served  by  cable,  are  to 
sunset  unless  the  Commission  finds,  in 
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a  proceeding  conducted  during  the  last 
year  of  such  10-year  period,  that  such 
prohibition  continues  to  be  necessary  to 
preserve  and  protect  competition  and 
diversity  in  the  distribution  of  video 
programming.  Pursuant  to  this  statutory 
mandate  and  by  this  Notice  of  Proposed 
Rulemaking,  we  seek  comment  on 
whether  section  628(c)(2)(D)  should  be 
retained  or  eliminated. 


n.  Legal  Basis 

7.  The  authority  for  the  action 
proposed  in  this  rulemaking  is 
contained  in  section  4(i),  303  and  628  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303  and  548. 

ni.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

8.  The  RFA  directs  the  Commission  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction.  In  addition, 
the  term  "smaJl  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration 
("SBA"). 

9.  SBA  has  developed  a  definition  of 
small  entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  annual  receipts.  This 
definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992,  there  were  1,758 
total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  in  revenue.  We  address  below 
each  service  individually  to  provide  a 
more  precise  estimate  of  small  entities. 

10.  Cable  Systems:  The  Commission 
has  developed,  with  SBA's  approval, 
our  own  definition  of  a  small  cable 
system  operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  We  last  estimated  that  there 
were  1,439  cable  operators  that  qualified 
as  small  cable  companies.  Since  then, 
some  of  those  companies  may  have 


grown  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  decisions  and  rules  proposed  in  this 
NPRM. 

11.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  67,700,000 
subscribers  in  the  United  States. 
Therefore,  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  677,000  subscribers  or  less  totals 
approximately  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Commimications  Act. 

12.  Open  Video  Systems:  Because 
OVS  operators  provide  subscription 
services,  OVS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Pay  Television  Services."  This 
definition  provides  that  a  small  entity  is 
one  with  $11  million  or  less  in  annual 
receipts.  The  Commission  has  certified 
approximately  25  OVS  operators  to 
serve  75  areas,  and  some  of  those  are 
currently  providing  service.  Affiliates  of 
Residential  Communications  Network, 
Inc.  ("RCN ')  received  approval  to 
operate  OVS  systems  in  New  York  City, 
Boston,  Washington,  D.C.  and  other 
areas.  RCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify 
as  small  entities. 

13.  Program  Producers  and 
Distributors:  The  Commission  has  not 
developed  a  definition  of  small  entities 


applicable  to  producers  or  distributors 
of  cable  television  programs.  Therefore, 
we  will  use  the  SBA  classifications  of 
Motion  Picture  and  Video  Tape 
Production  (NAICS  Code  51211), 
Motion  Picture  and  Video  Tape 
Distribution  (NAICS  Code  42199),  and 
Theatrical  Producers  (Except  Motion 
Pictures)  and  Miscellaneous  Theatrical 
Services  (NAICS  Codes  56131,  71111, 
71141. 561599, 71151, 71112, 71132, 
51229,  53249).  These  SBA  definitions 
provide  that  a  small  entity  in  the  cable 
television  programming  industry  is  an 
entity  with  $21.5  million  or  less  in 
annual  receipts  for  NAICS  Codes  51211, 
42199  and  51212,  and  $5  million  or  less 
in  annual  receipts  for  NAICS  Codes 
56131.  71111.  71141, 561599. 71151. 
71112,  51229.  and  53249.  Census 
Bureau  data  indicate  the  following:  (a) 
There  were  7,265  firms  in  the  United 
States  classified  as  Motion  Picture  and 
Video  Production  (NAICS  Code  51211). 
and  that  6.987  of  these  firms  had 
$16,999  million  or  less  in  annual 
receipts  and  7,002  of  these  firms  had 
$24,999  million  or  less  in  annual 
receipts;  (b)  there  were  1.139  firms 
classified  as  Motion  Picture  and  Video 
Tape  Distribution  (NAICS  Codes  42199 
and  51212).  and  1007  of  these  firms  had 
$16,999  million  or  less  in  annual 
receipts  and  1013  of  these  firms  had 
$24,999  million  or  less  in  annual 
receipts;  and  (c)  there  were  5,671  firms 
in  the  United  States  classified  as 
Theatrical  Producers  and  Services 
(NAICS  Codes  56131.  71111.  71141. 
561599,  71151,  71121,  51229, and 
53249),  and  5627  of  these  firms  had 
$4,999  million  or  less  in  annual 
receipts. 

14.  Each  of  these  NAICS  categories  are 
very  broad  and  include  firms  that  may 
be  engaged  in  various  industries, 
including  cable  programming.  Specific 
figvires  are  not  available  regarding  how 
many  of  these  firms  exclusively  produce 
and/or  distribute  programming  for  cable 
television  or  how  many  are 
independently  owned  and  operated. 
Thus,  we  estimate  that  our  rules  may 
affect  approximately  6.987  small  entities 
primarily  engaged  in  the  production  and 
distribution  of  taped  cable  television 
programs  and  5,627  small  producers  of 
live  programs  that  may  be  affected  by 
the  mles  adopted  in  this  proceeding. 

15.  Direct  Broadcast  Satellite  Service 
("DBS"):  Because  DBS  provides 
subscription  services,  DBS  falls  within 
the  SBA-recognized  definition  of  "Cable 
and  Other  Pay  Television  Services." 
This  definition  provides  that  a  small 
entity  is  one  with  $11  million  or  less  in 
aimual  receipts.  There  are  four  licensees 
of  DBS  services  under  part  100  of  the 
Commission's  rules.  Three  of  those 
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licensees  are  currently  operational.  Two 
of  the  licensees  that  are  operational 
have  annual  revenues  that  may  be  in 
excess  of  the  threshold  for  a  small 
business.  The  Commission,  however, 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS 
licensees  that  could  be  impacted  by 
these  proposed  rules.  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  and  we  acknowledge  that 
there  are  entrants  in  this  field  that  may 
not  yet  have  generated  $1 1  million  in 
annual  receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 

16.  Home  Satellite  Dish  Serv^ice 
("HSD"):  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  "Cable 
and  Other  Pay  Television  Services." 
This  definition  provides  that  a  small 
entity  is  one  with  $11  million  or  less  in 
annual  receipts.  The  market  for  HSD 
service  is  difficult  to  quantify.  Indeed, 
the  service  itself  bears  little  resemblance 
to  other  MVPDs.  HSD  owners  have 
access  to  more  than  265  channels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

17.  According  to  the  most  recently 
available  information,  there  are 
approximately  four  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consumers.  These  program  packagers 
provide  subscriptions  to  approximately 
1.476,700  subscribers  nationwide.  This 
is  an  average  of  about  370.000 
subscribers  per  program  package.  This  is 
smaller  than  the  400,000  subscribers 
used  in  the  commission's  definition  of 

a  small  MSO.  Furthermore,  because  this 
is  an  average,  it  is  likely  that  some 


program  packagers  may  be  substantially 
smaller. 

18.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS")  and 
Local  Multipoint  Distribution  Service 
("LMDS"):  MMDS  systems,  often 
referred  to  as  "wireless  cable,"  transmit 
video  programming  to  subscribers  using 
the  microwave  frequencies  of  the 
Multipoint  Distribution  Service 
("MDS")  and  Instructional  Television 
Fixed  Service  ("ITFS").  LMDS  is  a  fixed 
broadband  point-to-multipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

20.  In  connection  with  the  1996  MDS 
auction,  the  Commission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  of  less  than  $40 
million  in  the  previous  three  calendar 
years.  This  definition  of  a  small  entity 
in  the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 
winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $1 1  million 
aimually.  Therefore,  for  purposes  of  the 
IRFA,  we  find  there  are  approximately 
850  small  MDS  providers  as  defined  by 
the  SBA  and  the  Commission's  auction 
rules. 

21.  The  SBA  definition  of  small 
entities  for  pay  television  services, 
which  includes  such  companies 
generating  $1 1  million  in  annual 
receipts,  appears  applicable  to  ITFS. 
There  are  presently  2,032  ITFS 
licensees.  All  but  100  of  these  licenses 
are  held  by  educational  institutions. 
Educational  institutions  are  included  in 
the  definition  of  a  small  business. 
However,  we  do  not  collect  annual 
revenue  data  for  ITFS  licensees,  and  are 
not  able  to  ascertain  how  many  of  the 
100  non-educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 


22.  Additionally,  the  auction  of  the 
1,030  LMDS  licenses  began  on  February 
18, 1998  and  closed  on  March  25,  1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  wiiming  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

23.  In  sum,  there  are  approximately  a 
total  of  2,000  MDS/MMDS/LMDS 
stations  currently  licensed.  Of  the 
approximate  total  of  2,000  stations,  we 
estimate  that  there  are  1,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

24.  Satellite  Master  Antenna 
Television  ("SMATV")  Systems.  The 
SBA  definition  of  small  entities  for 
"Cable  and  Other  Pay  Television 
Services"  specifically  includes  SMATV 
services  and.  thus,  small  entities  are 
defined  as  all  such  companies 
generating  $11  million  or  less  in  annual 
receipts.  Industry  sources  estimate  that 
approximately  5.200  SMATV  operators 
were  providing  service  as  of  December 
1995.  Other  estimates  indicate  that 
SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of 
June  2000.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15,000  and 
55,000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3,000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
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substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

25.  The  NPRM  seeks  comment  on  the 
sunset  of  section  628(c)(2)(D)  of  the 
Communications  Act.  The  NPRM  does 
not  propose  any  specific  reporting, 
recordkeeping  or  other  compliance 
requirements. 

V.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

_  26.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  proposing 
regulatory  approaches,  which  may 
include  the  following  four  alternatives: 
(1)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  taJce  into  accoimt  the 
resources  available  to  small  entities;  (2) 
the  clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities:  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  The  NPRM  seeks 
comment  on  whether  section 
628(c)(2)(D)  should  cease  to  be  effective, 
pursuant  to  the  sunset  provision  in 
section  628(c)(5),  or  whether  section 
628(c)(2)(D)  should  be  retained.  Thus, 
the  NPRM  invites  comments  on  a 
number  of  issues  that  may  significantly 
impact  small  entities.  Specifically,  the 
NPRM  seeks  comment  in  para.  8  on  the 
effect,  if  any,  section  628(c)(2)D)  has 
had  on  competition  in  local  and 
national  markets.  The  NPRM  also  seeks 
comment  in  para.  9  on  the  degree  to 
which,  if  at  dl,  clustering  and  the 
continuing  consolidation  within  the 
communications  industry  should  inform 
the  Commission's  decision  on  the 
possible  sunset  of  the  exclusivity 
prohibition.  In  para.  10,  the  NPRM  seeks 
comment  on  the  effects  of  exclusivity  in 
the  multichannel  video  programming 
marketplace.  In  para.  11,  the  NPRM 
seeks  comment  on  the  impact  the 
prohibition  on  exclusivity  has  had  on 
diversity  of  programming.  In  para.  12, 
the  NPRM  seeks  comment  on  how  the 
program  access  provisions  would 
function  should  the  exclusivity 
prohibition  sunset.  In  para.l3,  the 
NPRM  seeks  comment  relationship  of 
section  628(c)(2)(D)  and  section 
628(c)(2)(C)  of  the  Act,  which  affects 
areas  not  served  by  a  cable  operator.  In 
para.  14,  the  NPRM  seeks  comment  on 
how  the  proliferation  of  new 
programming  services  impacts 


assumptions  with  regard  to  exclusivity. 
If  section  628(c)(2)(D)  is  retained,  the 
NPRM  seeks  comment  in  para.  15  on 
future  procedures  necessarily  related  to 
the  retention  of  section  628(c)(2)(D). 

VI.  Federal  Rules  Which  Duplicate, 
Overlap,  or  Conflict  With  the 
Commission 's  Proposals 

27.  There  are  no  federal  rules  that 
specifically  duplicate,  overlap  or 
conflict  with  the  Commission's  inquiry 
with  regard  to  section  628(c)(2)(D). 

VII.  Report  to  Congress 

28.  The  Commission  will  send  a  copy 
of  the  NPRM,  including  this  IRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  In 
addition,  the  Commission  will  send  a 
copy  of  the  NPRM,  including  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  NPRM  and  IRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register. 

Paperwork  Reduction  Analjrsis 

29.  This  NPRM  contains  a  proposed 
information  collection.  As  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  take  this  opportimity 
to  comment  on  the  information 
collections  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
NPRM;  OMB  comments  are  due 
December  31,  2001.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  information  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  Commission,  including  whether 
the  information  shall  have  practical 
utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Ex  Parte  Presentations 

30.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding, 
subject  to  the  "permit-but-disclose" 
requirements  under  §  1.1206(b)  of  the 
Commission's  rules.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 


generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 
the  substance  and  not  merely  a  listing 
of  the  subjects  discussed.  More  than  a 
one  or  two  sentence  description  of  the 
views  and  arguments  presented  is 
generally  required.  Additional  rules 
pertaining  to  oral  and  written 
presentations  are  set  forth  in  §  1.1206(b) 
of  the  Commission's  rules. 

Comment  Dates 

31.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before 
December  3,  2001  and  reply  comments 
on  or  before  January  7,  2002.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  conunenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
conunenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  conunenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

32.  Written  comments  by  the  public 
on  the  proposed  information  collection 
are  due  on  December  3,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  December  31, 
2001.  In  addition  to  filing  conunents 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804, 445  12th  Street,  SW,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Edward  Springer, 
OMB  Desk  Officer,  Room  10236  NEOB, 
725  17th  Street,  NW.,  Washington,  DC 
20503  or  via  the  Internet  to 
edward.springer@omb.eop.gov. 

33.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
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copies  of  each  filing.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
If  more  than  one  docket  or  rulemaking 
number  appears  in  the  caption  of  this 
proceeding  conunenters  must  submit 
two  additional  copies  for  each 
additional  docket  or  rulemaking 
niunber.  All  filings  mvist  be  sent  to  the 
Conunission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission.  445  12th 
Street,  S.W..  Washington  D.C.  20554. 
The  Cable  Services  Bureau  contact  for 
this  proceeding  is  Karen  A.  Kosar  at 
(202)  418-7200,  TTY  (202)  418-7172.  or 
at  kkosar@fcc.gov. 

34.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regiilar  business  hoiurs  in  the 
FCC  Reference  Center,  Federal 


Communications  Commission,  445  12th 
Street,  SW.  CY-A257.  Washington.  DC 
20554.  Persons  with  disabilities  who 
need  assistance  in  the  FCC  Reference 
Center  may  contact  Bill  Cline  at  (202) 
418-0270.  TTY  (202)  418-2555.  or 
bcUne@fcc.gov.  Conunents  and  reply 
comments  are  available  electronically  in 
ASCn  text.  Word  97.  and  Adobe 
Acrobat. 

35.  This  dociunent  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  may  contact  Brian  Millin  at 
(202)  418-7426,  TTY  (202)  418-7365,  or 
bmillin@fcc.fov. 

Ordering  Qauses 

36.  Accordingly,  It  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  4{i),  303  and  628  of  the 
Communications  Act  of  1934,  as 


amended.  47  U.S.C.  154(i).  303  and  548, 
Notice  is  hereby  given  of  the  proposals 
described  in  this  Notice  of  Proposed 
Rulemaking. 

37.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  76 

Administrative  practice  and 
procedure  and  Cable  television. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  01-27225  Filed  10-30-01;  8:45  am] 

MLUNQ  COOC  6712-01-r 


54978 


Notices 


Federal  Register 
Vol.  66.  No.  211 
Wednesday,  October  31.  2001 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
cdmmittee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

National  Stteep  Industry  Improvement 
Cantar;  Solicitation  of  Nominations  of 
Board  Members 

AGENCY:  National  Sheep  Industry 
Improvement  Center,  USDA. 
ACnON:  Notice:  Invitation  to  submit 
nominations. 

SUMMARY:  The  National  Sheep  Industry 
Improvement  Center  announces  that  it 
is  accepting  nominations  for  the  Board 
of  Directors  of  the  National  Sheep 
Industry  Improvement  Center  for  two 
directors'  positions  whose  terms  are 
expiring  on  February  13.  2002.  Both 
positions  are  for  voting  members  who 
are  active  producers  of  sheep  or  goats. 
Board  members  manage  and  oversee  the 
Center's  activities.  Nominations  may 
only  be  submitted  by  National 
organizations  that  consist  primarily  of 
active  sheep  or  goat  producers  in  the 
United  States  and  who  have  as  their 
primary  interest  the  production  of  sheep 
or  goats  in  the  United  States. 
Nominating  organizations  should 
submit: 

(1)  Substantiation  that  the  nominating 
organization  is  national  in  scope, 

(2)  The  number  and  percent  of 
members  that  are  active  sheep  or  goat 
producers, 

(3)  Substantiation  of  the  primary 
interests  of  the  organization,  and 

(4)  An  Advisory  Committee 
Membership  Background  Information 
form  (Form  AD-755)  for  each  nominee. 

This  action  is  taken  in  accordance 
with  section  759  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  for  the  establishment  of  a 
National  Sheep  Industry  Improvement 
Center. 

DATES:  The  closing  date  for  acceptance 
of  nominations  is  December  17,  2001. 
Nominations  must  be  received  by,  or 
postmarked,  on  or  before,  this  date. 
ADDRESSES:  Submit  nominations  and 
statements  on  qualifications  to  National 


Sheep  Industry  Improvement  Center,  PO 
Box  23483,  Washington  DC  20026-3483 
if  using  USPS  or  1400  Independence 
Ave..  SW.  Room  2117,  Washington,  DC 
20250-3252,  Attn.:  National  Sheep 
Improvement  Center,  Nominations. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
B.  Wilson.  Executive  Director,  National 
Sheep  Industry  Improvement  Center,  PO 
Box  23483.  Washington  DC  20026-3483 
if  using  USPS  or  1400  Independence 
Ave.  SW..  Washington.  DC  20250-3252 
if  using  another  carrier,  telephone  (202) 
690-0632,  (This  is  not  a  toll  free 
number.)  FAX  202-720-1053. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  known  as  the  1996 
Farm  Bill,  established  a  National  Sheep 
Industry  Improvement  Center.  The 
Center  shall  (1)  promote  strategic 
development  activities  and  collaborative 
efforts  by  private  and  State  entities  to 
maximize  the  impact  of  Federal 
assistance  to  strengthen  and  enhance 
production  and  marketing  of  sheep  or 
goat  products  in  the  United  States;  (2) 
optimize  the  use  of  available  human 
capital  and  resources  within  the  sheep 
or  goat  industries:  (3)  provide  assistance 
to  meet  the  needs  of  the  sheep  or  goat 
industry  for  infrastructure  development, 
business  development,  production, 
resource  development,  and  market  and 
environmental  research;  (4)  advance 
activities  that  empower  and  build  the 
capacity  of  the  United  States  sheep  or 
goat  industry  to  design  unique 
responses  to  special  needs  of  the  sheep 
or  goat  industries  on  both  a  regional  and 
national  basis;  and  (5)  adopt  flexible 
and  innovative  approaches  to  solving 
the  long-term  needs  of  the  United  States 
sheep  or  goat  industry.  The  Center  has 
a  Revolving  Fimd  established  in  the 
Treasury  to  carry  out  the  purposes  of  the 
Center.  Management  of  the  Center  is 
vested  in  a  Board  of  Directors,  which 
has  hired  an  Executive  Director  and 
other  staff  to  operate  the  Center. 

The  Board  of  Directors  is  composed  of 
seven  voting  members  of  whom  four  are 
active  producers  of  sheep  or  goats  in  the 
United  States,  two  have  expertise  in 
finance  and  management,  and  one  has 
expertise  in  lamb,  wool,  goat  or  goat 
product  marketing.  Both  of  the  open 
positions  are  for  voting  members  who 
are  active  producer  of  sheep  or  goats  in 
the  United  States.  The  Board  also 
includes  two  non-voting  members,  the 
Under  Secretary  of  Agriculture  for  Rural 


Development  and  the  Under  Secretary 
of  Agriculture  for  Research,  Education, 
and  Economics.  Board  members  will  not 
receive  compensation  for  serving  on  the 
Board  of  Directors,  but  shall  be 
reimbm^ed  for  travel,  subsistence,  and 
other  necessary  expenses. 

The  Secretary  of  Agricultiire  shall 
appoint  the  voting  members  from  the 
submitted  nominations.  Member's  term 
of  office  shall  be  three  years.  Voting 
members  are  limited  to  two  terms.  The 
two  positions  for  which  nominees  are 
sought  are  currently  held  by  one 
member  who  is  completing  a  first  term 
and  is  eligible  for  reappointment  and 
one  member  who  is  serving  a  second 
term  and  is  therefore  not  eligible  to  be 
re-nominated.  The  Board  shall  meet  not 
less  than  once  each  fiscal  year,  but  is 
likely  to  meet  at  least  quarterly. 

The  statement  of  qualifications  of  the 
individual  nominees  is  being  obtained 
by  using  Form  AD-755,  "Advisory 
Committee  Membership  Backgroimd 
Information."  The  requirements  of  this 
form  are  incorporated  under  OMB 
number  0505-0001. 

Dated:  October  26.  2001. 
Jay  B.  Wilson. 

Executive  Director.  National  Sheep  Industry 
Improvement  Center. 

[PR  Doc.  01-27397  Filed  10-30-01;  8:45  am] 
BIUJNG  CODE  135100001-P 


DEPARTMENT  OF  AGRICULTURE 

National  Sheep  Industry  Improvement 
Center;  Inviting  Grant  Propoaais  for 
ttw  Slieep  and  Goat  Industry  Grant 
Program 

agency:  National  Sheep  Industry 
Improvement  Center.  USDA. 

ACTION:  Notice. 

SUMMARY:  The  National  Sheep  Industry 
Improvement  Center  (NSnC)  announces 
the  availability  of  approximately 
$200,000  in  competitive  grants  for 
product  or  business  development, 
producer  information  or  education, 
marketing  and  promotion  for  sheep  or 
goats  or  ti^eir  products,  genetic  retention 
or  animal  health.  Funds  have  been  made 
available  by  the  Board  of  Directors  of 
the  National  Sheep  Industry 
Improvement  Center  (NSIIC)  to  be 
awarded  in  Fiscal  Year  (FY)  2002  vriih 
pro)ect8  completed  by  the  end  of  FY 
2003.  The  intent  is  to  fund  a  variety  of 
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proposals  that  will  benefit  the  U.S. 
sheep  and  goat  industries. 

DATES:  Completed  proposals  must  be 
received  no  later  than  December  31, 
2001.  Proposals  received  after  that  date 
will  not  be  considered. 

ADDRESSES:  Completed  proposals  and 
other  required  materials  should  be 
submitted  to  Jay  B.  Wilson,  Executive 
Director,  National  Sheep  Industry 
Improvement  Center,  U.S.  Department 
of  Agriculture,  PO  Box  23483, 
Washington,  DC  20026-3483  if  using 
the  US  Postal  Service  or  Room  2117, 
South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  if  using  other 
carriers.  Telephone  (202)  690-0632  or 
(207)  236-6567. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
B.  Wilson,  Executive  Director,  National 
Sheep  Industry  Improvement  Center, 
U.S.  Department  of  Agriculture,  PO  Box 
23483,  Washington,  DC  20026-3483  if 
using  the  US  Postal  Service  or  Room 
2117,  South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  if  using  other 
carriers.  Telephone  (202)  690-0632  or 
(207)236-6567. 

SUPPLEMENTARY  INFORMATION: 

General  Information 

The  Board  of  Directors  of  the  National 
Sheep  Industry  Improvement  Center 
(NSnC)  makes  this  grant  program  of  up 
to  $200,000  available.  The  NSIIC  is 
authorized  under  section  375  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (7  U.S.C.  2008j).  A 
fund  is  established  in  the  Treasury  of 
the  United  States,  without  fiscal  year 
limitations,  to  provide  funds  for  the   . 
enhancement  and  marketing  of  sheep  or 
goat  products  in  the  United  States. 
Grants  are  authorized  by  section 
375(e)(3)(A)  of  the  Consolidated  Farm 
and  Rural  Development  Act. 

Projects  that  are  submitted  in  the 
proposals  should  be  completed  in  a 
timely  fashion  as  provided  in  the 
proposal,  but  under  no  circumstances 
later  than  September  30,  2003.  The 
primary  objective  of  the  Sheep  and  Goat 
Indusb^  Grant  Program  (SGIG)  is  to 
fund  a  number  of  diverse  projects  that 
will  benefit  the  U.S.  sheep  or  goat 
industries  through  product  or  business 
development,  producer  information  or 
education,  marketing  and  promotion  for 
sheep  or  goats  or  their  products,  genetic 
retention  or  animal  health  at  the 
regional,  national  or  international  level. 
The  program  is  administered  through 

USDA,  Nsnc. 


Eligible  Applicants 

An  Eligible  entity  is  an  organization 
that  promotes  the  betterment  of  the 
United  States  sheep  or  goat  industries 
that  is:  (A)  A  public,  private,  or 
cooperative  organization;  (B)  an 
association,  including  a  corporation  not 
operated  for  profit;  (C)  a  federally 
recognized  Indian  Tribe;  or  (D)  a  public 
or  quasi-public  agency.  Eligible  entities 
must  have  at  least  51  percent  ownership 
by  those  who  are  either  citizens  of  the 
United  States  or  reside  in  the  United 
States  after  being  legally  admitted  for 
permanent  residence.  Under  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization  described  in  section 
501(c)(4]  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  501  (c)(4))  which 
engages  in  lobbying  activities,  is  not 
eligible  to  apply. 

Use  of Funds 

Use  of  funds  should  directly  impact 
the  U.S.  sheep  or  goat  industries 
through  product  or  business 
development,  producer  information  or 
education,  marketing  and  promotion  for 
sheep  or  goats  or  their  products,  genetic 
retention,  or  animal  health  programs. 
Funds  may  not  be  used  to:  (a)  Pay  costs 
of  preparing  the  application  package;  (b) 
pay  costs  incurred  prior  to  the  effective 
date  of  the  grant;  (c)  conduct  duplicative 
research;  or  (d)  fund  political  activities. 
Preference  will  be  given  to  proposals 
that  have  over  50  percent  of  the  project 
costs  in  matching  funds,  including  in 
kind  contributions,  and  no  proposal  will 
be  funded  if  the  proposed  overhead 
costs  exceed  25  (}ercent. 

Available  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available 
for  grants  in  FY  2002  is  approximately 
$200,000.  It  is  anticipated  that  all  funds 
will  be  awarded  in  FY  2002  for  projects 
that  will  be  completed  by  September  30. 
2003.  It  is  expected  that  there  will  be 
proposals  submitted  that  address  a 
variety  of  needs  related  to  the  U.S. 
sheep  and  goat  industries.  Awards  will 
be  segregated  so  that  a  variety  of  needs 
will  be  addressed  by  the  funded 
proposals.  The  actual  number  of  grants 
funded  will  depend  on  the  quality  of 
proposals  received  and  the  amount  of 
funding  requested.  A  proposal  may  be 
partially  funded  or  funded  in  its 
entirety.  The  maximimi  amount  of 
Federal  funds  through  this  grant 
program  awarded  for  any  one  proposal 
will  be  $50,000. 

Selection  Criteria 

The  proposal  will  initially  be 
reviewed  to  determine  whether  the 
entity  submitting  the  proposal  meets  the 


eligibility  requirements  and  whether  the 
proposal  application  contains  the 
information  required.  After  this  initial 
evaluation,  the  following  criteria  will  be 
used  to  rate  and  rank  proposals  received 
in  response  to  this  notice  of  funding 
availability.  Failure  to  address  any  one 
of  the  criteria  will  disqualify  the 
proposal.  Equal  weight  shall  be  given  to 
each  of  the  criterion  listed  below  and 
points  will  be  awarded  to  each  criterion 
on  a  scale  of  5,  4,  3.  2.  1.  A  score  of  5 
indicates  that  the  proposal  was  judged 
to  be  highly  relevant  to  the  criteria  and 
a  score  of  1  indicates  that  the  proposal 
was  judged  not  to  sufficiently  address 
the  criteria.  A  proposal  with  an  average 
score  from  the  NSIIC  evaluation  panel  of 
less  than  2  for  any  one  criterion  will 
disqualify  the  proposal. 

Each  proposal  criteria  area  will  be 
evaluated  and  judged  on  its  own  merits 
using  the  following  criteria: 

1 .  Potential  Industry  Impact — 
Describe  the  proposed  project  and 
demonstrate  how  it  will  stimulate  the 
U.S.  sheep  or  goat  industries.  Provide  a 
detailed  analysis  of  the  sheep  or  goat 
industry  issue  that  is  being  addressed  by 
the  proposal  by  including  the:  (A) 
Product  or  group  that  will  be  impacted 
by  the  proposal  (B)  geographic  area 
affected  (C)  target  audience  or  end  user; 
(D)  and  expected  results.  Is  the  industry 
issue  and  need  well-defined?  Does  the 
proposed  project  provide  an  effective 
and  efficient  approach  to  resolving  the 
identified  need? 

2.  Industry  Comnxitment — Describe 
the  commitment  of  the  producers, 
processor,  end-users  or  other  involved 
parties  in  participating  in  the  proposed 
project.  This  may  include,  but  is  not 
limited  to,  individual  producers, 
producer  groups,  processors,  seminar 
participants,  local  organizations,  local 
or  state  governments  or  trade 
associations.  Is  there  a  commitment 
from  all  who  are  expected  to  participate 
and  benefit  from  the  proposed  project? 

3.  Business  Soundness — Provide  a 
timetable  and  objectives  along  with  a 
quantifiable  benchmark  and  expected 
results.  Does  the  proposal  include:  (A) 
A  clear  objective;  (B)  well-defined  tasks 
that  will  accomplish  the  objectives;  (C) 
realistic  benchmarks:  (D)  a  realistic 
timetable  for  the  completion  of  the 
proposed  tasks?  Has  the  business 
strategy  been  adequately  developed? 

4.  Financial  Feasibility — Provide  a 
well-defined  budget  for  the  proposal. 
Are  the  funding  requirements  and 
budget  for  the  project  well  defined  and 
financially  feasible?  Are  matching  funds 
or  other  resources  that  will  be  used  to 
leverage  the  requested  funds  in  the 
proposal  identified? 
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5.  Management  Ability— Identify  the 
management  team  needed  to  complete 
the  proposal  objectives  and  describe 
their  qualifications.  Is  the  management 
team  identified,  and  are  they  capable  of 
implementing  the  proposal? 

Selection  Process  | 

The  Board  of  Directors  of  the  NSnC 
will  evaluate  proposal  applications. 
Applications  will  be  evaluated 
competitively  and  points  awarded  as 
specified  in  the  Selection  Criteria 
section  of  this  notice.  Grants  will  be 
awarded  on  a  competitive  basis  to 
eligible  entities.  A  proposal  may  be 
partially  funded.  After  assigning  points 
based  upon  those  criteria,  applications 
will  be  funded  in  rank  order  until  all 
available  funds  have  been  expended. 
The  Board  of  Directors  reserves  the  right 
to  award  up  to  five  additional  points  in 
order  to  provide  a  diversity  of  projects 
targeting  various  situations,  geographic 
areas  or  subject  matter  distribution  of 
funded  projects.  Projects  that  are 
approved  for  further  processing  will  be 
subject  to  the  grant  terms  that  are 
negotiated  between  the  applicant  and 
the  Board  of  Directors  including,  but  not 
limited  to,  the  amount  to  be  funded, 
project  goals,  timetables,  completion 
date  or  other  terms  as  deemed 
necessary. 

Proposal  Submission  | 

All  proposals,  except  for  forms,  are  to 
be  submitted  on  standard  8.5'  x  11" 
paper  with  typing  on  one  side  of  the 
page  only.  In  addition,  margins  must  be 
at  least  1",  type  must  be  12  characters 
per  inch  (12  pitch  or  10  point)  or  larger, 
no  more  than  6  lines  per  inch,  and  there 
should  be  no  page  reductioi 


Content  of  a  Proposal 

A  proposal  should  contain  the 
following: 

1.  Form  SF-424  "Application  for 
Federal  Assistance." 

2.  Form  SF-424A  "Budget 
Information-Non  Construction 
Programs." 

3.  Form  SF-424B  "Assurances-Non 
Construction  Programs." 

4.  Table  of  Contents — For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  forms.  The  Table  oS  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Page 
numbering  should  begin  immediately 
following  the  Table  of  Contents. 

5.  Project  Sununary:  The  proposal 
must  contain  a  project  summary  of  1 
page  or  less  on  a  separate  page.  This 
page  must  include  the  title  of  the  project 
and  the  names  of  the  primary  project 


contacts  and  the  applicant  organization, 
followed  by  the  summary.  The  summary 
shoiUd  be  self-contained  and  should 
describe  the  overall  goals  and  relevance 
of  the  project.  The  summary  should  also 
contain  a  listing  of  all  organizations 
involved  in  the  project.  The  Project 
Summary  should  immediately  follow 
the  Table  of  Contents. 

6.  Project  Narrative:  The  narrative 
portion  of  the  Project  Proposal  is  limited 
to  10  pages  of  text  and  should  contain 
the  following: 

a.  Introduction.  A  clear  statement  of 
the  goals  and  objectives  of  the  project. 
The  problem  should  be  set  in  context  of 
the  present-day  situation.  Summarize 
the  body  of  knowledge  which 
substantiates  the  need  fqr  the  proposed 
project. 

b.  Rationale  and  Significance. 
Substantiate  the  need  for  the  proposed 
project.  Describe  the  impact  of  the 
project  on  the  U.S.  sheep  or  goat 
industry.  Describe  the  project's  specific 
relationship  to  the  segment  of  sheep  or 
goat  industry  issue,  product  or  market 
being  addressed. 

c.  Objectives  and  Approach.  Discuss 
the  specific  objectives  to  be 
accomplished  under  the  project.  A 
detailed  description  of  the  approach 
must  include:  (1)  Techniques  or 
procedures  used  to  carry  out  the 
proposed  activities  and  for 
accomplishing  the  objectives;  (2)  The 
results  expected. 

d.  Time  Table.  Tentative  schedule  for 
conducting  the  major  steps  of  the 
project. 

e.  Evaluation.  Provide  a  plan  for 
assessing  and  evaluating  the 
accomplishments  of  the  stated 
objectives  during  the  project  and 
describe  ways  to  determine  the 
effectiveness  (impact)  of  the  end  results 
upon  conclusion  of  the  project. 
Awardees  will  be  required  to  submit 
written  project  performance  reports  on  a 
semi-annual  basis. 

f.  Coordination  and  Management 
Plan.  Describe  how  the  project  will  be 
coordinated  among  various  participants 
and  the  nature  of  the  collaborations. 
Describe  plans  for  management  of  the 
project  to  ensure  its  proper  and  efficient 
administration. 

What  To  Submit 

An  original  and  10  copies  must  be 
submitted.  Each  copy  must  be  stapled  in 
the  upper  left-hand  comer.  (DO  NOT 
BIND).  All  copies  of  the  proposal  must 
be  submitted  in  one  package. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  Federal  statutes  and 
regulations  apply  to  proposals 


considered  for  review  and  to  grants 
awarded  under  this  program.  These 
include  but  are  not  limited  to: 
7  CFR  part  1.1— USDA  implementation 

of  the  Freedom  of  Information  Act. 

of  1964. 
7  CFR  part  15a— USDA  implementation 

of  title  VI  of  the  Civil  Rights  Act  of 

1964. 
7  CFR  part  3015 — USDA  Uniform 

Federal  Assistance  Regulations. 
7  CFR  part  3016— Uniform 

Administrative  Requirements  for 

Grants  and  Cooperative  Agreements 

to  State  and  Local  Governments. 
7  CFR  part  3017 — Govemmentwide 

Debarment  and  Suspension 

(nonprocurement)  and 

Govemmentwide  Requirements  for 

drug-free  workplace  (grants). 
7  CFR  part  3018 — New  Restrictions  on 

Lobbying. 
7  CFR  part  3019— Uniform 

Administrative  Requirements  for 

Grants  and  Agreements  with 

Institutions  of  Higher  Education, 

Hospitals,  and  OAer  Nonprofit 

Organizations. 
7  CFR  part  3052— Audits  of  State,  Local 

Governments,  and  Non-Profit 

Organizations. 

Public  Burden  in  This  Notice 

Form  SF-424,  "Application  for 
Federal  Assistance"  This  form  is  used 
by  applicants  as  a  required  face  sheet  for 
applications  for  Federal  assistance. 

Form  SF-424A,  "Budget  Information- 
Non  Construction  Programs"  This  form 
must  be  completed  by  applicants  to 
show  the  project's  budget  breakdown, 
both  as  to  expense  categories  and  the 
division  between  Federal  and  non- 
Federal  sources. 

Form  SF-424B,  "Assurances-Non 
Construction  Programs"  The  applicant 
must  complete  this  form  to  give  the 
Federal  govenmient  certain  assurances 
that  the  applicant  has  the  legal  authority 
to  apply  for  Federal  assistance  and  the 
financial  capability  to  pay  the  non- 
Federal  share  of  project  costs.  The 
applicant  also  gives  assurance  it  will 
comply  with  various  legal  and 
regulatory  requirements  as  described  in 
the  form. 

Reporting  Requirements 

Awardees  will  be  required  to  submit 
written  project  performance  reports  on  a 
semi-annual  basis  and  a  final  report  at 
the  completion  of  the  project.  The 
project  performance  report  and  final 
report  shall  include,  but  need  not  be 
limited  to:  (1)  A  comparison  of  timeline, 
tasks  and  objectives  outlined  in  the 
proposal  as  compared  to  the  actual 
accomplishments;  (2)  If  report  varies 
from  the  stated  objectives  or  they  were 
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not  met,  the  reasons  why  established 
objectives  were  not  met;  (3)  Problems, 
delays,  or  adverse  conditions  which  will 
materially  affect  attainment  of  plaimed 
project  objectives;  (4)  Objectives 
established  for  the  next  reporting 
period;  and  (5)  Status  of  compliance 
with  any  special  conditions  on  the  use 
of  awarded  funds. 

Dated:  October  26.  2001. 
Jay  B.  Wilson, 

Executive  Director,  National  Sheep  Industry 
Improvement  Center. 

[FR  Doc.  01-27396  Filed  10-30-01;  8:45  am) 
BILLING  CODE  135100001-^ 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 

Sunshine  Act;  Meeting 

agency:  Rural  Telephone  Bank,  USDA. 

ACTION:  Staff  briefing  for  the  board  of 

directors. 

TIME  AND  DATE:  2  p.m.,  Thursday, 

Novembers,  2001. 

PLACE:  Conference  Room  5030,  South 

Building,  Department  of  Agriculture, 

1400  Independence  Avenue,  SW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

1.  Contract  for  legal  and  business 
advisors  to  the  Privatization  Committee. 

2.  FY  2002  Appropriations. 

3.  Current  teleconmiunications 
industry  issues. 

4.  Schedule  for  Year  2002  board 
meetings. 

5.  Administrative  issues. 
ACTION:  Board  of  directors  meeting. 
TIME  AND  DATE:  9  p.m.,  Friday, 
November  9,  2001. 

PLACE:  Conference  Room  104-A,  Jamie 
L.  Whitten  Building,  Department  of 
Agriculture,  12th  and  Jefferson  Drive, 
SW.,  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  order. 

2.  Introduction  of  Ms.  Hilda  Gay  Legg, 
newly  appointed  Governor  of  the  Rural 
Telephone  Bank. 

3.  Action  on  Minutes  of  the  August 
17,  2001,  board  meeting. 

4.  Report  on  loans  approved  in  FY 
2001. 

5.  Report  on  financial  activity  for  FY 
2001. 

6.  Privatization  Committee  report. 

7.  Establish  dates  and  locations  for 
Year  2002  board  meetings. 


8.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Roberta  D.  Purcell,  Assistant  Governor, 
Rural  Telephone  Bank,  (202)  720-9554. 

Dated:  October  26.  2001. 
Hilda  Gay  Legg, 

Governor,  RumI  Telephone  Bank. 
[FR  Doc.  01-27479  Filed  10-29-01;  2:17  pm] 
BNJJNO  CODE  3410-15-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  ST-O-l-01] 

Plant  Variety  Protection  Board;  Open 
Meeting 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant 
Variety  Protection  Board. 

DATES:  November  14  and  15,  2001.  8 
a.m.  to  5  p.m.,  open  to  the  public. 

ADDRESSES:  The  meeting  will  be  held  in 
the  National  4-H  Conference  Center, 
1 700  Connecticut  Avenue,  Chevy  Chase, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commissioner  Paul  M.  Zankowski, 
Plant  Variety  Protection  Office,  Science 
and  Technology  Program,  United  States 
Department  of  Agriculture.  10301 
Baltimore  Blvd.,  Room  400,  National 
Agricultural  Library  Building,  Beltsville, 
Maryland  20705-2351.  Telephone 
number  (301)  504-5518  or  fax  (301) 
504-5291. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  App),  this  notice  is 
given  regarding  a  Plant  Variety 
Protection  Advisory  Board  meeting.  The 
board  is  constituted  under  section  7  of 
the  Plant  Variety  Protection  Act  (7 
U.S.C.  2327). 

The  proposed  agenda  for  the  meeting 
will  include  discussions  of:  (1)  A 
proposal  to  increase  fees  of  the  Plant 
Variety  Protection  Office,  (2)  the  Six 
Sigma  review  process,  (3)  long  term 
strategic  planning  for  efficient 
functioning  of  the  Plant  Variety 
Protection  Office,  (4)  migration  to  e- 
business  and  (5)  and  other  related 
topics.  Written  comments  may  be 
submitted  to  the  contact  person  listed 
above  before  or  after  the  meeting. 


Dated:  October  25.  2001. 

A.I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

AGENDA— Plant  Variety  Protection 
(PVP)  Board  Meeting,  November  14  and 
15,  2001,  National  4-H  Conference 
Center,  Chevy  Chase,  MD 

November  14,  2001 

Call  to  Order 

Introductions 

Opening  Remarks 

Adoption  of  Agenda 

Adoption  of  March  and  September  2000 

Board  Meeting  Minutes 
Overview  of  the  PVP  Act  and  proposed 

changes  to  the  regulations  and  rules  of 

practice 
Discussion  of  proposed  fee  increase  and 

supplemental  fees 
Reengmeering  PVP  Office  business 

operations  (Six  Sigma  Process) 
Recommendations 

November  15.2001 

FY2001  Accomplishment  Report 
Appeals  to  the  Secretary  of  Agriculture 

(if  any) 
E-Business  Migration  Plans 
Biotechnology — Influence  of  new 

molecular  techniques  for  the 

reviewing  applications  and 

bioengineered  varieties 
Future  Program  Activities 
Topics  brought  forward  by  Board 

members 
Meeting  Summary 
Adjourn 

(FR  Doc.  01-27324  Filed  10-30-01;  8:45  am) 
BILLMO  COOC  3410-02-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilitiea  Service 

Georgia  Tranamisaion  Corporation, 
Notice  Of  Intent 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  intent  to  hold  scoping 
meetings  and  prepare  an  enviroimiental 
assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS) 
proposes  to  prepare  environmental 
assessments  related  to  possible 
financing  assistance  to  Georgia 
Transmission  Corporation  for  the 
construction  of  approximately  25  miles 
of  230  kV  transmission  line  and  30 
miles  of  500  kV  transmission  line.  The 
230  kV  transmission  line  project  would 
be  located  in  Heard  and  Carroll 
Counties,  Georgia.  The  500  kV 
transmission  line  would  be  located  in 
Heard,  Carroll,  and  Douglas  Counties, 
Georgia. 
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DATES:  RUS  and  Georgia  Transmission 
Corporation  will  conduct  a  scoping 
meeting  in  an  open  house  fonnat  from 
3  P.M.  until  8  P.M.  on  Thursday, 
November  15,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Carrollton  Parks  Recreation  and 
Cultural  Arts  Center  in  the  Optimist 
Room  located  at  118  South  White  Street, 
in  Carrollton,  Georgia  30117,  phone 
(7701-832-1161.  The  purpose  of  the 
meeting  is  to  provide  information  to  the 
public  and  solicit  comments. 
FOR  MFORMATION  CONTACT:  Bob  Quigel, 
Engineering  and  Environmental  Staff, 
Rural  Utilities  Service,  Stop  1571,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468.  Mr.  Quigel's  e-mail 
address  is  bquigel@rus.usda.gov.  You 
can  also  contact  Ms.  Analee  Mayes  at 
Georgia  Transmission  Corporation  at 
(770)  270-7030.  Ms.  Mayes'  e-mail 
address  is  pbcntrl@gatrans.com. 
SUPPtfMENTARY  INFORMATKNI:  Two 
separate  transmission  lines  are  being 
proposed.  A  separate  environmental 
assessment  will  be  prepared  for  each 
transmission  line.  Georgia  Transmission 
Corporation  proposes  to  construct  a  230 
kV  transmission  between  the  Yellowdirt 
Switching  Station  at  Plant  Wansley  in 
Heard  County  to  the  proposed  Hickory 
Level  Substation  in  Carroll  County.  (The 
Hickory  Level  Substation  is  anticipated 
to  be  in  service  by  2002  as  it  is  a  needed 
system  improvement  regardless  of  the 
230  kV  transmission  line  described 
herein.)  Concrete  or  steel  single  pole 
structures  ranging  in  height  from  90  to 
130  feet  would  support  the  conductors 
and  would  require  a  right-of  way  of 
approximately  100  feet.  The 
approximate  length  of  the  line  is  25 
miles.  It  is  anticipated  that  this 
transmission  line  would  be  in  service  in 
the  spring  of  2004.  Georgia 
Transmission  Corporation  proposes  to 
construct  a  500  kV  transmission  line 
from  the  existing  substation  at  Plant 
Wansley  in  Heard  Coimty  to  the  existing 
Villa  Rica  #2  Substation  east  of  Villa 
Rica,  in  Douglas  County.  Lattice  steel 
structures  would  be  used  to  support  the 
conductors  for  the  length  of  the  project. 
The  heights  of  these  structures  typically 
range  from  80  to  150  feet  and  require  a 
right-of-way  width  of  180  feet.  The 
approximate  length  of  the  line  is  30 
miles.  It  is  anticipated  that  this 
transmission  line  would  be  in  service  by 
the  spring  of  2008. 

Alternatives  considered  by  RUS  and 
Georgia  Transmission  Corporation 
include:  (a)  No  action,  (b)  alternative 
transmission  improvements,  and  (c) 
alternative  transmission  line  corridors. 
An  Alternative  Evaluation  Study  and 


Macro  Corridor  Study  Report,  prepared 
by  Georgia  Transmission  Corporation, 
will  be  presented  at  the  public  scoping 
meetings.  The  report  is  available  for 
public  review  at  RUS  at  the  address 
provided  in  this  notice,  at  Georgia 
Transmission  Corporation,  2100  East 
Exchange  Place.  Tucker,  Georgia  30085 
and  at: 

Whitesburg  City  Hall,  788  Main  Street, 

Whitesburg,  GA  30185,  Phone:  770- 

832-1184 
Neva  Lomason  Memorial  Library,  710 

Rome  Street,  Carrollton,  GA  30117, 

Phone:  770-836-6711 
Villa  Rica  City  Hall,  571  West  Bankead 

Hwy.,  Villa  Rica,  GA  30180,  Phone: 

770-459-3656 
Heard  Coimty  Public  Library,  564  Main 

Street,  Franklin,  GA,  Phone:  706- 

675-6501 
Villa  Rica  Public  Library,  70  Horace 

Luther  Dr.,  Villa  Rica,  GA  30180, 

Phone:  770-459-7012 
Carrollton  City  Hall,  315  Bradley  Street, 

Carrollton,  GA  30117,  Phone:  404- 

830-2000 
Mr.  Jim  Veal,  Roopville  City  Council, 

P.O.  Box  410,  Roopville,  GA  30170, 

Phone:  770-854-7723 
Government  agencies,  private 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project. 
Representatives  from  RUS  and  Georgia 
Transmission  Corporation  will  be 
available  at  the  scoping  meetings  to 
discuss  RUS's  environmental  review 
process,  describe  the  project,  the  need 
for  the  project,  and  macro  corridors 
under  consideration,  and  discuss  the 
scope  of  environmental  issues  to  be 
considered,  answer  questions,  and 
accept  oral  and  written  comments. 
Written  comments  will  be  accepted  for 
30  days  after  the  public  scoping 
meeting.  Written  comments  should  be 
sent  to  RUS  at  the  address  provided  in 
this  notice. 

From  information  provided  in  the 
alternative  evaluation  and  site  selection 
study,  input  that  may  be  provided  by 
government  agencies,  private 
organizations,  and  the  public,  Georgia 
Transmission  Corporation  will  prepare 
an  environmental  analysis  to  be 
submitted  to  RUS  for  review.  RUS  will 
use  the  environmental  analysis  to 
determine  the  significance  of  the 
impacts  of  the  project  and  may  adopt  it 
as  its  environmental  assessment  of  the 
project.  RUS'  environmental  assessment 
of  the  project  would  be  available  for 
review  and  comment  for  30  days. 

Should  RUS  determine,  based  on  the 
environmental  assessment  of  the 
project,  that  the  impacts  of  the 
construction  and  operation  of  the  plant 


would  not  have  a  significant 
environmental  impact,  it  will  prepare  a 
finding  of  no  significant  impact.  Public 
notification  of  a  finding  of  no  significant 
impact  would  be  published  in  the 
Federal  Register  and  in  newspapers 
with  a  circulation  in  the  project  area. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with 
environmental  review  requirements  as 
prescribed  by  CEQ  and  RUS 
environmental  policies  and  procedures. 

Dated:  October  23,  2001. 
Glendon  D.  Deal, 

Acting  Director,  Engineering  and 

Environmenta]  Staff. 

[FR  Doc.  01-27325  Filed  10-30-01;  8:45  am] 

BUllNO  CODE  3410-15-P 


COMMrriEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcament  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

October  25,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultimil 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactuired  in  Costa  Rica  and 
exported  during  the  period  January  1, 
2002  through  December  31,  2002  are 
based  on  limits  notified  to  the  Textiles 
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Monitoring  Body  pursuant  to  the 
Uruguay  Roimd  Agreement  on  Textiles 
and  Qothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
2002. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000). 
Information  regarding  the  availability  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3, 1998. 

D.  Michael  Hutdunsoii. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  tlw  Implemmtatioa  of  Textile 
Agreement! 

October  25,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2002,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1 ,  2002  and  extending 
through  December  31,  2002,  in  excess  of  the 
following  restraint  limits: 


Category 

T woiVB*fTK)nth  linnit 

340/640 

1,541,941  dozen. 

342/642 

569.217  dozen. 

347/348 

2,598,514  dozen. 

443 

230.063  numbers. 

447 

12,405  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  13,  2000)  to  the 
extent  of  any  luifilled  balances.  In  the  event 


the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3, 1998),  you  are 
directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Costa  Rica 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  period  beginning 
on  January  1,  2002  and  extending  through 
December  31,  2002: 


Category 

Guaranteed  access 
level 

340/640 

342/642 

347/348 

443 

447 

650,000  dozen. 
250,000  dozen. 
1 ,500,000  dozen. 
200,000  numt)ers. 
4,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  May  15, 1990  (55  FR  21074).  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  Costa  Rica  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-fr«e  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.01-27345  Filed  10-30-01;  8:45  amj 
BILLMQ  COK  3610-OII-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AnnouncMDWit  Of  Import  Restraint 
Limit*  and  Guarant— d  Accaaa  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Mads  FlMr  Tsxtile  Products  Produced 
or  Manufactured  in  Guatemala 

October  25,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  limits  and  guaranteed  access 
levels. 

EFFECTIVE  DATE:  January  1,  2002. 

FOR  FURTHER  INFORMATXM  CONTACT: 

Naomi  Freeman,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORt«ATK>N: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALS)  for 
textile  products,  produced  or 
manufact\ired  in  Guatemala  and 
exported  during  the  period  January  1, 
2002  through  December  31,  2002  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
2002. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28.  2000). 
Information  regarding  the  availability  of 
the  2002  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
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Federal  Register  notice  63  PR  16474, 
published  on  April  3, 1998. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  25,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3. 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clodung  (ATC),  you  are  directed  to  prohibit, 
effective  on  lanuary  1.  2002,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Guatemala  and 
exported  during  the  period  beginning  on 
lanuary  1,  2002  and  extending  through 
December  31,  2002,  in  excess  of  the  following 
levels  of  restraint: 


Categofy 

Twelve-month  restraint 
limit 

340/640 

347/348 

351/651  

443 

448 

2,013,906  dozen. 
2,411,420  dozen. 
424,822  dozen. 
76,123  numbers. 
47,696  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 
'   Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  28,  2000)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC.  and  under  the 
trarms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3. 1998),  effective 
on  lanuary  1,  2(X)2,  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  textile  products  in  the 
following  categories  which  are  assembled  in 
Guatemala  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  Guatemala  Huring  the  period 
January  1.  2002  through  December  31,  2002; 


Category 

Guaranteed  access 
Level 

340/640 

347/348 

351/651  

443 

448 

520,000  dozen. 
1,000,000  dozen. 
200,000  dozen. 
25,000  numbers. 
42,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
bv  a  valid  and  correct  certification  in 


accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  January  24,  1990  (55  FR  3079). 
as  amended,  shall  be  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  01-27344  Filed  10-30-01;  8:45  am] 

BHJJNO  COOE  3S1IM)R-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Technology  Advisory  Committee; 
Security  Procedures  for  November  27, 
2001;  Meeting 

On  October  17.  2001,  the  Commodity 
Futures  Trading  Commission  published 
notice  that  its  Technology  Advisory 
Committee  will  conduct  a  public 
meeting  on  Tuesday,  November  27, 
2001.  The  meeting  will  take  place  at  the 
Federal  Reserve  Bank  of  Chicago,  230 
South  LaSalle  Street,  Chicago,  IL  60604- 
1413,  from  1  to  5  p.m.  For  general 
information  concerning  this  meeting, 
see  66  FR  52747. 

Due  to  the  physical  security 
procedures  at  the  Federal  Reserve  Bank 
of  Chicago,  all  attendees  must  register 
with  the  Bank  in  advance,  (but  not  later 
than  November  25,  2001)  by  providing 
their  names  and  company  affiliations. 
To  register,  please  contact  Judith  Kozla 
by  telephone  at  (800)  333-0894. 
extension  or  by  e-mail  at 
judith.kozla@chi.frb.org.  The  secondary 
contact  is  Pamela  Suarez,  who  can  be 
reached  at  (800)  333-0894,  extension 
8103,  or  pamela.suarez@chi.frb.org. 
Persons  who  do  not  register  by 
November  25,  2001  will  not  be  able  to 
attend  the  meeting. 

On  the  day  of  the  meeting,  attendees 
must  bring  photo  identification  to 
receive  a  visitors  pass.  Be  advised  that 
the  Federal  Reserve  Bank  of  Chicago 
utilizes  metal  detectors  as  well  as  x-ray 
machines  for  all  bags  and  briefcases. 


For  further  information  concerning 
this  meeting,  please  contact  Natalie  A. 
Markman  or  William  Penner  at  (202) 
418-5060. 

Issued  by  the  Commission  in  Washington, 
DC  on  October  26.  2001. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  01-27374  Filed  10-30-01;  8:45  am] 

BILUNQ  COOE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  Impact  Statement 
(DEIS)  for  Enhanced  Training  and 
Operations  at  ttie  National  Guard 
Training  Center  (fIGTC)— Fort 
Indiantown  Gap  (FTIG),  PA 

agency:  National  Guard  Bureau  (NGB). 
Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Pennsylvania  Army 
National  Guard  (PAARNG)  and  the 
Pennsylvania  Air  National  Guard 
(PaANG)  have  formulated  long-range 
plans  to  ensure  the  continued  and  long- 
term  viability  of  FTIG  as  a  National 
Guard  Training  Center.  In  these  plans,  a 
total  of  11  actions,  comprised  of  42 
component  projects,  are  proposed  for 
the  specific  piuposes  and  needs  set 
forth  in  the  DEIS.  These  proposed 
actions  consist  of  the  construction  or 
improvement  of  the  following  projects: 

(1)  Tracked  Vehicle  Training  Complex, 

(2)  Ammunition  Supply  Point  Facility, 

(3)  Artillery  Training  Support  Facility, 

(4)  Midti-Purpose  Training  Range 
Facility,  (5)  NGTC-FTIG  Garrison 
Facility,  (6)  Wastewater  Treatment  Plant 
and  Collection  System,  (7)  Muir  Army 
Airfield  Complex,  (8)  Air  Guard  Station 
Facilities,  (9)  Air-to-Ground  Range 
Control  Compoimd,  (10)  Regional 
Equipment  Operator  Training  School, 
and  (11)  the  implementation  of  the 
Integrated  Natuiral  Resoiuces 
Management  Plan.  Implementation  of 
these  actions  and  component  projects, 
ia  concert  with  on-going  operations, 
will  provide  the  user  of  NGTC-FTIG 
with  the  focilities,  training  support, 
logistical  support,  and  resoiuces 
necessary  to  complete  their  military 
mission. 

ADDRESSES:  Written  comments  or 
materials  should  be  forwarded  to 
Captain  Geoffrey  Lincoln,  NGTC-FTIG 
EIS  Project  Officer,  NGTC-FTIG. 
Environmental  Section,  1119  Utility 
Road,  Annville,  Pennsylvania  17003- 
5002;  or  Lieutenant  Colonel  Christopher 
Cleaver,  NGTC-FTIG  Public  ASsdis 
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Officer  (PAO),  PADMVA  Headquarters, 

Building  0-47,  Annville,  Pennsylvania 

17003-5002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Lincoln  at  (717)  861-2548  or 

Lieutenant  Colonel  Cleaver  at  (717) 

861-8468. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  28th  Infantry  Division 
(Mechanized)  is  to  be  trained  and 
equipped  to  join  the  active  forces  in 
time  of  war  or  national  emergency; 
response  to  orders  of  the  governor 
protecting  lives  and  property  during 
nattu^  and  man-made  disasters; 
cleaning  up  the  enviroiunent;  fighting  to 
eradicate  the  illicit  flow  of  drugs;  and 
serving  as  role  models  for  future 
generations.  Each  of  the  proposed 
actions  has  been  determined  to  be 
necessary  to  allow  the  PAARNG  and 
PaANG  to  continue  to  utilize  the 
training  site  to  support  on-going 
military  and  civilian  missions.  By 
implementing  each  of  these  actions, 
NGTC-FTIG  will  continue  to  provide 
training  and  support  facilities  necessary 
to  ensue  its  long-term  viability, 
sustainability,  and  value  as  a  major  NGB 
training  site.  A  stmunary  of  impact 
analysis  of  previously  completed 
Enviroiunental  Assessments  are 
incorporated  into  the  DEIS. 

Two  public  comment  meetings  are 
anticipated  to  be  held  in  the  fall  of  2001, 
with  exact  dates  and  locations  to  be 
determined  and  published  in  the  local 
news  media  well  in  advance  of  the 
meeting.  These  meetings  will  be 
conducted  in  order  to  receive  comments 
from  the  public  on  the  DEIS. 

Dated:  October  24,  2001. 
Raymond  |.  Fatz. 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I6-E). 
[FR  Doc.  01-27353  Filed  10-31-01;  8:45  am) 

BHJJNQ  COOE  sne-os-M 


DEPARTMENT  OF  EDUCATION 

Federal  Intsragancy  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 
Coordinating  Cotmcil,  Education. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council  (FICC),  and 
invites  people  to  participate.  Notice  of 
this  meeting  is  required  imder  section 
644(c)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  and  is 
intended  to  notify  the  general  public  of 


their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 

The  FICC  will  attend  to  ongoing  work 
including  discussion  of  futiu-e  planning. 
DATES  AND  TIMES:  FICC  Meeting: 
Thinsday,  December  13,  2001  from  1:30 
p.m.  to  4:30  p.m. 
ADDRESSES:  U.S.  Department  of 
Education,  Barnard  Auditorium,  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202  (near  the  Federal  Center 
Southwest  and  L'Enfant  metro  stops). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbi  Stettner-Eaton  or  Obral  Vance, 
U.S.  Department  of  Education,  330  C 
Street,  SW.,  Room  3080,  Switzer 
Building,  Washington.  DC  20202. 
Telephone:  (202)  205-5507  Ext.  3. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (202)  205-9754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  644(c)  of  the  Individuals  with 
Disabilities  Education  Act  (20  U.S.C. 
1484a).  The  Council  is  established  to: 
(1)  Minimize  duplication  across  Federal, 
State  and  local  agencies  of  programs  and 
activities  relating  to  early  intervention 
services  for  infants  and  toddlers  with 
disabilities  and  their  families  and 
preschool  services  for  children  with 
disabilities;  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  Dr.  Robert  H.  Pastemack, 
Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

The  meeting  of  the  FICC  is  open  to  the 
public  and  is  physically  accessible. 
Anyone  requiring  acconmiodations  such 
as  an  interpreter,  materials  in  Braille, 
large  print,  or  cassette  please  call  Obral 
Vance  at  (202)  205-5507  (voice)  or  (202) 
205-9754  (TDD)  ten  days  in  advance  of 
the  meeting.  Stmunary  minutes  of  the 


FICC  meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  330  C 
Street.  SW.,  Room  3080,  Switzer 
Building.  Washington,  DC  20202,  from 
the  hoius  of  9  a.m.  to  5  p.m.,  weekdays, 
except  Federal  Holidays. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  01-27323  Filed  10-30-01;  8:45  am) 
BILLMO  COOe  4000-01<M(I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-146-000,  ER02-147- 
000,  ER02-148-000,  ER02-149-000] 

CalPeak  Power— Panoche  LLC  eL  al.; 
Notice  of  Filing 

October  25.  2001. 

Take  notice  that  on  October  22,  2001, 
CalPeak  Power— Panoche  LLC,  CalPeak 
Power— Vaca  Dixon  LLC,  CalPeak 
Power — Enterprise  LLC,  and  CalPeak 
Power— Border  LLC  (the  CalPeak 
Entities)  tendered  for  filing  each  of  the 
CalPeak  Entities'  respective  long-term 
power  purchase  agreements  with  the 
California  Department  of  Water 
Resources  (CDWR). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
12,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docketf"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-27333  Filed  10-30-01;  8:45  am] 

MLUNG  COM  6717-01-P 

! 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Dociwt  No.  RPOO-325-005] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

October  25.  2001.  ' 

Take  notice  that  on  October  22,  2001, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing,  with  an  effective  date  October 
5,  2001. 

CIG  states  that  the  filing  is  being  made 
in  compliance  with  the  Commission's 
order  issued  October  5,  2001  at  Docket 
No.  RPOO-325-003,  et  al.     | 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a](l](iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27336  Filed  10-30-01;  8:45  am) 

MUWO  coot  B717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiact  No.  184-065  Caltfomia] 

El  Dorado  Irrigation  District;  Notice  of 
Public  Meeting 

October  25,  2001. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.l84),  which 
was  filed  on  February  22,  2000.  The  El 
Dorado  Project,  licensed  to  the  El 
Dorado  Irrigation  District  (EID),  is 
located  on  the  South  Fork  American 
River,  in  El  Dorado,  Alpine,  and 
Amador  Counties,  California.  The 
project  occupies  lands  of  the  Eldorado 
National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-governmental 
agencies  have  agreed  to  ask  the 
Commission  for  time  to  work 
collaboratively  with  a  focilitator  to 
resolve  certain  issues  relevant  to  this 
proceeding.  The  purpose  of  this  meeting 
is  to  finalize  the  protocols  by  which  the 
coUalrarative  group  would  operate  and, 
if  time  permits,  begin  discussions  of  the 
interests  of  the  parties.  We  invite  the 
participation  of  all  interested 
governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  this  meeting. 

The  meeting  will  be  held  on  Tuesday, 
November  13,  2001,  from  9  a.m.  until  4 
p.m.  in  the  Sacramento  Marriott,  located 
at  11211  Point  East  Drive,  Rancho 
Cordova,  California. 

For  further  information,  please 
contact  Elizabeth  MoUoy  at  (202)  208- 
0771  or  John  Mudre  at  (202)  219-1208. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27334  Filed  10-30-01;  8:45  am) 

BNJJNC  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP02-22-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Cttanges 
in  FERC  Gas  Tariff 

October  25.  2001. 

Take  notice  that  on  October  22,  2001, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  December  1.  2001. 


Natural  states  that  the  purpose  of  this 
filing  is  to  eliminate  the  surcharges  for 
Gas  Supply  Realignment  costs 
applicable  to  Natural's  services  and  to 
delete  other  references  to  GSR  where  no 
longer  applicable. 

Nattiral  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the  i 

Federal  Energy  Regulatory  Commission, ' 
888  First  Street,  NE. ,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will  . 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.20ai(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers,  ! 

Secretary. 

[FR  Doc.  01-27337  Filed  10-30-01;  8:45  am] 

BUJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  ER01-3112-001] 

New  York  Independent  System 
Operator,  Inc.;  Notice  of  HIIng 

October  25.  2001. 

Take  notice  that  on  October  22.  2001. 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  a  correction 
to  revisions  to  its  Market 
Administration  and  Control  Area 
Services  Tariff  (Services  Tariff)  and  its 
Open-Access  Transmission  Tariff 
("OATT")  to  make  permanent  two 
temporary  market  rules  pertaining  to 
External  Transactions  that  were  initially 
implemented  as  "Extraordinary 
Corrective  Actions,"  and  to  introduce 
several  new  enhancements  to  its 
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external  transaction  scheduling 
processes. 

The  NYISO  has  requested  a  waiver  of 
the  usual  sixty  day  notice  period  so  that 
this  filing  can  become  effective  on 
October  30,  2001. 

The  NYISO  has  served  a  copy  of  the 
filing  on  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open- Access  Transmission  Tariff  or 
Services  Tariff,  to  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
1,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-27332  Filed  10-30-01;  8:45  am) 

BNJJNG  COOE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-6-000,  et  ■!.] 

Metro  Energy,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Rllngs 

October  24.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Metro  Energy,  L.L.C. 

[Docket  No.  EC02-8-000| 

Take  notice  that  on  October  19,  2001, 
Metro  Energy,  L.L.C.  (Metro  Energy), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  an 


application  pursuant  to  section  203  of 
the  Federal  Power  Act  (16  U.S.C.  842b) 
and  part  33  of  the  Commission's 
Regulations  for  authorization  of  the 
transfer  to  the  Charter  County  of  Wayne, 
Michigan  (County)  of  certain 
interconnection  facilities  which  may  be 
regarded  as  jurisdictional  facilities  and 
which  are  appurtenant  to  the  17.1  MW 
natural-gas  fueled  generating  facility 
that  Metro  Energy  is  transferring  to  the 
County. 

Comment  date:  November  9.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Transmission  Company 
LLC 

(Docket  No.  EC02-9-000J 

Take  notice  that  on  October  18.  2001, 
American  Transmission  Company  LLC 
(ATCLLC),  tendered  for  filing  with  the 
Federal  Enei^y  Regulatory  Commission 
(Commission),  an  Application  for 
Authorization  to  Transfer  Operational 
Control  of  Jurisdictional  Transmission 
Facilities  to  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
pursuant  to  section  203  of  the  Federal 
Power  Act  and  part  33  of  the 
Commission's  regulations,  18  CFR  33.1. 

Comment  date:  November  8,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company,  El 
Paso  Electric  Company.  Public  Service 
Company  of  New  Mexico,  Tucson 
Electric  Poiver  Company,  WestConnect 
RTG.LLC 

[Docket  No.  EL02-9-0O01 

Take  notice  that  on  October  16,  2001, 
Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  and  Tucson 
Electric  Power  Company  filed  pursuant 
to  Rule  207  of  the  Rules  of  Practice  and 
Procedure  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
18  CFR  385.207,  and  the  Commission's 
Regional  Transmission  Organization 
(RTO)  rules  at  18  CFR  35.34(d)(3)  and 
(4),  a  petition  for  Declaratory  Order 
seeking  confirmation  that  their  joint 
proposal  to  form  WestConnect  RTO, 
LLC  (WestConnect)  meets  or  exceeds  the 
Commission's  requirements  for  the 
formation  of  RTOs  under  Order  No. 
2000. 

Comment  date:  November  15,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Energy  Company 

[Docket  Nos.  ER92-331-0O9  and  ER92-332- 
009) 

Take  notice  that  on  October  22,  2Cioi, 
Consumers  Energy  Company 


(Consumers)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  the  following  substitute 
tariff  sheets  as  part  of  its  FERC  Electric 
Tariff  No.  5  in  compliance  with  the 
October  5,  2001  letter  order,  and 
previous  orders,  issued  in  these 
proceedings;  Second  Sub  Original  Sheet 
Nos.  2.00,  10.00.  11.00  and  12.00. 

The  first  sheet  listed  is  to  have  an 
effective  date  of  June  21.  1993.  The 
remaining  three  sheets  are  to  have  an 
effective  date  of  May  2, 1992.  Copies  of 
these  sheets  were  served  upon  the 
Michigan  Public  Service  Commission 
and  upon  those  on  the  official  service 
lists  in  these  proceeding. 

Comment  date:  November  13,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FadfiCorp 

[Docket  No.  EROl-1 152-003) 

Take  notice  that  PacifiCorp  on 
October  22,  2001,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  its  January  30,  2001  filing 
of  a  revised  Exhibit  C  to  the  contract  for 
Interconnections  and  Transmission 
Service  between  PacifiCorp  and  Western 
Area  Power  Administration  (Western), 
Contract  No.  14-06-400-2436. 
Supplement  No.  2  (PacifiCorp's  Rate 
Schedule  FERC  No.  262).  The  revisions 
modify  the  rates  charged  to  Western  for 
Block  2  transmission  service.  Copies  of 
this  filing  were  supplied  to  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

PacifiCorp  has  requested  an  effective 
date  of  April  1,2001. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Mountain  View  Power  Partners  O, 
LLC 

[Docket  No.  ER01-1335-001| 

Take  notice  that  on  October  22.  2001. 
Mountain  View  Power  Partners  II.  LLC 
(Mountain  View  II)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Change  in 
Status  with  the  Commission  in 
accordance  with  the  delegated  letter 
order  issued  April  6,  2001  in  Mountain 
View  Power  Partners  11.  LLC,  Docket  No. 
EROl-1 336-000.  accepting  for  filing 
Mountain  View  11 's  marked-based  rate 
tariff.  The  Notice  of  Change  in  Status 
reports  that  the  change  in  ownership  of 
Moimtain  View  II  that  was  described  in 
its  market-based  rate  application  filed 
with  the  Commission  on  February  27, 
2001  in  the  above-referenced  docket, 
has  occurred. 
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Comment  date:  November  13,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico  I 

(Docket  No.  EROl-2566-002)    ' 

Take  notice  that  on  October  22,  2001, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 
Federal  Energy  Regidatory  Commission 
(Commission)  a  supplement  to  its  filing 
in  this  proceeding  to  respond  to  a  letter 
dated  September  21,  2001,  from  the 
Director,  Division  of  Tariffs  and  Rates  + 
West,  notifying  PNM  that  its  original 
filing  was  deficient.  This  supplement 
provides  additional  information 
concerning  the  Wholesale  Requirements 
Power  Sale  and  Services  Agreement 
(Agreement)  between  PNM  and  Texas- 
New  Mexico  Power  Company  (TNMP) 
filed  by  PNM  in  this  proceeding. 
Specifically,  the  supplement  provides 
additional  information  concerning 
transmission  service  associated  with 
sales  to  TNMP  pursuant  to  the 
Agreement,  as  well  as  additional 
information  concerning  charges  for 
ancillary  services.  The  supplement 
includes  an  amended  version  of  the 
Agreement,  designated  as  Substitute 
Service  Agreement  No.  28  under  PNM's 
FERC  Electric  Tariff,  First  Revised 
Voliune  No.  3. 

Copies  of  this  filing  have  been  served 
upon  TNMP,  Southwestern  Public 
Service  Company,  and  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  ODEC  Power  Trading,  Inc. 

(Docket  No.  EROl-2783-001)  | 

Take  notice  that  on  October  22,  2001, 
ODEC  Power  Trading,  Inc.  (OPT)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Amendment  to  its  application  for 
blanket  authority  to  sell  wholesale 
power  at  market-based  rates  (Docket  No. 
EROl-2783-000).  OPT's  Amendment  is 
filed  pursuant  to  section  205  of  the 
Federal  Power  Act  and  Rules  205  and 
207  of  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.205  and 
385.207. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  PacifiCorp 

[Docket  No.  EROl-3071-OOlI 

Take  notice  that  on  October  22,  2001, 
PacifiCorp,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  accordance  with  18 


CFR  Section  35  of  the  Commission's 
Rules  and  Regulations,  an  Amendatory 
Agreement  No.  1  to  Service  Agreement 
No.  50  under  PacifiCorp's  FERC  Electric 
Tariff,  Volume  No.  12  dated  October  12, 
2001  between  Flathead  and  PacifiCorp. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-128-001J 

Take  notice  that  on  October  23,  2001, 
PPL  Electric  Utilities  Corporation  (PPL 
Electric)  and  Williams  Generation 
Company— Hazleton  (WGC)  filed  with 
the  Federal  Energy  Regidatory 
Commission  (Commission)  Exhibit  C  to 
an  Interconnection  Agreement  between 
PPL  Electric  and  WGC.  The 
Interconnection  Agreement  originally 
filed  with  the  Conmiission  on  October 
18.  2001  inadvertently  omitted  the 
contents  of  Exhibit  C. 

PPL  Electric  and  WGC  request  an 
effective  date  of  October  19,  2001  for  the 
Interconnection  Agreement. 

Comment  date:  November  13.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-131-OOOJ 

Take  notice  that  on  October  19,  2001, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  amendments  to  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  and  PJM's  FERC  Electric  Tariff, 
Third  Revised  Volume  No.  1  to  permit 
Market  Sellers  the  option  of  requesting 
cost-based  start-up  fees  in  their  Offer 
Data  that  are  modifiable  on  a  daily  basis. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  control  area. 

Comment  date:  November  9,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this-notice. 

12.  American  Transmission  S3r8tems, 
Incorporated 

[Docket  No.  ER02-132-000I 

Take  notice  that  on  October  19,  2001. 
American  Transmission  Systems. 
Incorporated  (ATSI)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Generator 
Interconnection  and  Operating 
Agreement  to  provide  a  connection  of 
electric  generating  facilities  owned  and 


operated  by  Fremont  Energy  Center. 
L.L.C.  (Fremont)  to  the  FirstEnergy 
Transmission  System  and  for 
coordination  of  the  operation  and 
maintenance  of  those  facilities  with 
ATSI.  The  proposed  effective  date  for 
the  Generator  Intercoimection  and 
Operating  Agreement  is  September  19. 
2001. 

Copies  of  this  filing  have  been  served 
on  the  Ohio  and  Pennsylvania  utility 
commissions  and  Fremont. 

Comment  date:  November  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER02-133-O0O] 

Take  notice  that  on  October  19.  2001, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  revised  partial 
requirements  service  agreement  with 
Washington  Island  (WIEC).  Second 
Revised  Service  Agreement  No.  9 
provides  WIEC's  contract  demand 
nominations  for  January  2002 — 
December  2002.  under  WPSC's  W-2A 
partial  requirements  tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  WIEC  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  November  9.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Consumers  Energy  Company 

(Docket  No.  ER02-1 34-000] 

Take  notice  that  on  October  18.  2001 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Carolina  Power  &  Light  Company. 
(Customer)  imder  Consumer's  FERC 
Electric  Tariff  No.  9  for  Market  Based 
Sales.  Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  as  of  September  27.  2001. 

Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  November  8.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Nfid-Continent  Area  Power  Pool 

(Docket  No.  ER02-1 35-000) 

Take  notice  that  on  October  19,  2001, 
the  Mid-Continent  Area  Power  Pool 
(MAPP).  on  behalf  of  its  members  that 
are  subject  to  Conunission  jurisdiction 
as  public  utilities  under  section  201(e) 
of  the  Federal  Power  Act,  filed  with  the 
Federal  Energy  Regulatory  Commission 
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(Commission)  an  amendment  to 
Schedule  R  of  the  Restated  Agreement 
that  woidd  extend  provision  of  the 
redispatch  service  bom  October  31, 
2001  to  October  31,  2002. 

Comment  date:  November  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  West  Penn  Power  Company 

[Docket  No.  ER02-136-O00] 

Take  notice  that  on  October  19,  2001 
West  Penn  Power  Company  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  unilateral 
addendum  to  its  agreement  for  service 
to  Allegheny  Electric  Cooperative,  Inc. 
West  Penn  recites  that  the  addendum 
contains  terms  and  conditions  proposed 
by  West  Penn  for  a  one-year  renewal 
period  of  that  agreement. 

Comment  date:  November  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Mohawk  River  Funding  m,  L.L.C. 

[Docket  No.  ER02-137-000) 

Take  notice  that  on  October  19.  2001, 
Mohawk  River  Funding  HI,  L.L.C. 
(Mohawk),  filed  with  the  Federal  Energy 
Regidatory  Commission  (Commission) 
an  application  asking  that  the 
Commission  accept  for  filing  an 
Amended  and  Restated  PPA  (designated 
as  Mohawk  River  Funding  HI,  L.C.  Rate 
Schedule  FERC  No.  1),  thereby 
authorizing  Mohawk  to  engage  in  the 
wholesale  sales  of  energy  and  capacity 
under  the  Amended  and  Restated  PPA 
at  the  market-based  rates  to  which  the 
parties  have  agreed,  and  grant  other 
waivers,  approvals,  and  authorizations 
requested  in  the  application. 

Mohawk  is  a  limited  liability 
company  formed  under  the  laws  of 
Delaware.  Mohawk  does  not  own  any 
generating  facilities. 

Comment  date:  November  9,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER02-1 38-000] 

Please  take  notice  that  on  October  22. 
2001,  Northern  Indiana  Public  Service 
Company  (NIPSCO),  a  wholly  ovraed 
subsidiary  of  NiSource  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Service  Agreement.  NIPSCO  seeks  an 
effective  date  of  December  21 ,  2001.  for 
the  tariff  sheets  submitted  with  this 
filing. 

ND'SCO  states  that  pursuant  to  the 
Service  Agreement,  it  will  be  authorized 
to  sell  electric  energy,  from  time  to  time, 
to  its  marketing  affiliate.  EnergyUSA- 


TPC  Corp.  (TPC).  The  rate  applicable  to 
any  such  sales  will  be  no  lower  than  the 
published  "Into-Cinergy"  price  for  the 
applicable  time  period.  The  "Into- 
Cinergy"  rate  will  act  as  a  guarantee 
against  potential  affiliate  concerns. 
Under  the  terms  of  the  proposed  Service 
Agreement,  neither  TPC  nor  NIPSCO 
shall  be  required  to  undertake  any  sales 
or  purchases  of  electric  energy. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Florida  Power  &  Light  Company 

(Docket  No.  ER02-139-000] 

Take  notice  that  on  October  22,  2001, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
an  executed  Interconnection  & 
Operation  Agreement  between  FPL  and 
CPV  AUantic.  Ltd. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER02-14O-0001 

Take  notice  that  on  October  22.  2001, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  a  revised  partial 
requirements  service  agreement  with 
Manitowoc  Public  Utilities  (MPU). 
Second  Revised  Service  Agreement  No. 
5  provides  MPU's  contract  demand 
nominations  for  January  2002- 
December  2002,  under  WPSC's  W-2A 
partial  requirements  tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  November  13,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Michigan  Electric  Transmission 
Company 

(Docket  No.  ER02-1 42-000) 

Take  notice  that  on  October  22,  2001, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
executed  Service  Agreements  for  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  with  Dynegy 
Power  Marketing  (Customer)  pursuant 
to  the  Joint  Open  Access  Transmission 
Service  Tariff  filed  on  February  22.  2001 
by  Michigan  Transco  and  International 
Transmission  Company  (ITC).  Copies  of 
the  filed  agreements  were  served  upon 


the  Michigan  Public  Service 
Commission,  ITC,  and  the  Customer. 

Michigan  Transco  is  requesting  an 
effective  date  of  October  15.  2001  for  the 
Agreements. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-14 1-000] 

Take  notice  that  on  October  22,  2001, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  ten 
replacement  blanket  Service 
Agreements  for  existing  customers 
under  the  AEP  Companies'  Power  Sales 
Tariffs;  AEPSC's  request  to  terminate 
several  Service  Agreements  under  the 
Power  Sales  Tariff  and;  various 
Counterparty  requests  to  assign  their 
Service  Agreement  under  AEPSC's 
Power  Sales  Tariffs  to  other  entities 
because  of  a  merger  or  acquisition.  The 
Power  Sales  Tariffs  were  accepted  for 
filing  effective  October  10. 1997  and  has 
been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volume  No.  5  (Wholesale  Tariff 
of  the  AEP  Operating  Companies)  and 
FERC  Electric  Tariff  Original  Volume 
No.  8,  Effective  January  8,  1998  in 
Docket  ER  98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies).  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  attached  Snvice  Agreements 
to  be  made  effective  on  or  prior  to 
September  20,  2001.  AEPSC  also 
respectively  requests  that  the 
Commission  accepts  its  request  to 
terminate  those  Service  Agreements 
identified  in  Exhibit  2  and  the 
assignments  identified  in  Exhibit  3  to  be 
effective  on,  or  prior  to  September  20, 
2001. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma.  Tennessee.  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Edison  Company 

(Docket  No.  ER02-143-000] 

Take  notice  that  on  October  22,  2001. 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amended  Form  of 
Service  Agreement  for  Firm  Point-To- 
Point  Transmission  Service  (Amended 
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Service  Agreement)  between  ComEd 
and  Exelon  Generation  Company,  LLC 
(Exelon)  under  the  terms  of  ComEd's 
Open  Access  Transmission  Tariff 
(OATT).  ComEd  asks  that  the  Amended 
Service  Agreement  supersede  and  be 
substituted  for  the  Service  Agreement 
with  Exelon  previously  filed  on  August 
21,  2001  in  Docket  No.  EROl-2897-000. 
The  Amended  Service  Agreement  has 
been  amended  to  change  the  roll-over 
rights  from  pending  to  granted.  Copies 
of  this  filing  were  served  on  Exelon. 

ComEd  requests  an  effective  date  of 
October  5,  2001  for  the  Amended 
Service  Agreement,  and  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.      I 

24.  Entergy  Services,  Inc. 

(Docket  No.  ER02-144-O001 

Take  notice  that  on  October  22,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Gulf  States.  Inc.,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
unilaterally  executed  Interconnection 
and  Operating  Agreement  with  Mobil 
Oil  Corporation  (Mobil),  and  a 
Generator  Imbalance  Agreement  with 
Mobil. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  England  Power  Pool 

[Docket  No.  ER02-145-O001 

Take  notice  that  on  October  22,  2001. 
the  New  England  Power  Pool  (NEPOOL) 
submitted  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  Seventy-Seventh  Agreement 
Amending  the  Restated  NEPOOL 
Agreement  ( the  Seventy- Seventh 
Agreement),  which  corrects  and  updates 
certain  provisions  of  the  NEPOOL  Tariff 
to  reflect  recently  completed  merger 
activity  among  various  NEPOOL 
Participants,  and  corrects  certain  other 
incorrect  references  in  various  defined 
terms  in  the  NEPOOL  Tariff.  NEPOOL 
also  filed  on  October  22,  2001  certain 
changes  to  the  NEPOOL  Tariff 
Attadiment  F  Implementation  Rule, 
which  correct  incorrect  references  in 
various  defined  terms  of  the 
Implementation  Rule  and  are  not 
substantive.  NEPOOL  states  that  these 
changes  will  not  increase  rates. 

NEPOOL  request  a  January  1.  2002 
effective  date. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-27330  Filed  10-30-4)1;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  DI02-1-000] 

Notice  of  Declaration  of  Intention  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  25,  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Conunission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No.:  DI02-1-000. 

c.  [kite  Filed:  October  1 1 ,  2001 . 

d.  Applicant:  Peter  Fox  Sipp,  Jr. 

e.  Name  of  Project:  Peter  Fox  Sipp's 
Hydro-Generating  Facility. 

f  Location:  The  Peter  Fox  Sipp 
Hydro-Generating  Facility  would  be 
located  approximately  15  miles  from 
Bumsville,  North  Carolina,  on  the  Cane 
River  in  Yancy  County,  North  Carolina. 
The  project  will  hot  occupy  Federal  or 
Tribal  land. 


g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C. 
817(b). 

h.  Applicant  Contact:  Peter  Fox  Sipp, 
8  Bear  Creek  Place,  Asheville,  NC 
28806,  telephone  (828)  258-8139. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Patricia  W.  Gillis  (202)  208-0735,  or  E- 
mail  address:  patricia.gillis@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  December  7,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
RegiUatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Please  include  the  docket  number 
(DI02-1-000)  on  any  conunents  or 
motions  filed. 

k.  Description  of  Project:  The 
proposed  Peter  Sipp's  Hydro-Generating 
Facility  would  consist  of:  (1)  A  jib 
crane;  (2)  a  paddle  type  wheel  12  feet 
wide,  14  feet  in  diameter;  (3)  a 
drawbridge  with  a  screen  on  the 
upstream  side  only  in  front  of  the 
wheel;  (4)  a  12-volt  automotive 
alternator  and  producing  approximately 
420  watts  connected  to  a  24-volt  D.C.  x 
25  amp  truck  generator  producing 
approximately  600  watts;  and  (5) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Conmiission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Conmiission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
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http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rides  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conmients  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  U  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conmients  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-27331  Filed  10-30-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Rling  WHh  ttie  Commission,  SoiicHing 
Additional  Study  Requests,  and 
Establistiing  Procedures  for 
Rellcensing  and  a  Deadline  for 
Submission  of  Rnal  Amendments 

October  25.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  233-081. 

c.  Date  Filed:  October  19,  2001. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Pit  3, 4,  and  5 
Hydroelectric  Project. 

f.  Location:  On  the  Pit  River,  in  Shasta 
County,  near  the  commimity  of  Bumey 
and  the  Intermountain  towns  of  Fall 
River  Mills  and  McArthur,  California. 
The  project  includes  746  acres  of  lands 
of  the  United  States,  which  are 
administered  by  the  Forest  Supervisor 
of  the  Shasta  Trinity  National  Forest 
and  the  Forest  Supervisor  of  the  Lassen 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact:  Mr.  Randal 
Livingston,  Lead  Director,  Hydro 
Generation  Department,  Pacific  Gas  and 
Electric  Company,  P.O.  Box  770000. 
NllC,  San  Francisco,  CA  94177,  (415) 
973-6950. 

i.  FERC  Contact:  John  Mudre,  (202) 
219-1208  or  John. mudre@ferc.fed.us. 

j.  Deadline  for  filing  adaitional  study 
requests:  December  18,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Additional  study  requests  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 


k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Pit  3,  4,  5  Project 
consists  of  three  hydraulically- 
cotmected  developments,  with  a  total  of 
four  dams,  four  reservoirs,  three 
powerhouses,  associated  tunnels,  surge 
chambers,  and  penstocks.  The 
powerhouses  contain  nine  generating 
units  with  a  combined  operating 
capacity  of  about  325  MW.  No  new 
construction  is  proposed. 

The  Pit  3  development  consists  of:  (1) 
The  1,293-acre  Lake  Britton,  with  a 
gross  storage  capacity  of  41,877  acre 
feet;  (2)  the  Pit  3  Dam,  with  a  crest 
length  of  494  feet  and  a  maximum 
height  of  130  feet;  (3)  a  concrete  tunnel 
in  two  sections,  19  feet  in  diameter  with 
a  total  length  of  about  21,000  feet;  (4)  a 
surge  tank;  (5)  three  penstocks  about  10 
feet  in  diameter  and  600  feet  in  length; 
(6)  a  47-foot  by  194-foot  reinforced 
concrete  midtilevel  powerhouse;  (7) 
three  generating  units,  driven  by  three 
vertical  Francis  turbines,  with  a 
combined  normal  operating  capacity  of 
70  MW;  and  (8)  appurtenant  facilities. 

The  Pit  4  development  consists  of:  (1) 
The  105-acre  Pit  4  Reservoir,  with  a 
gross  storage  capacity  of  1 .970  acre  feet; 
(2)  the  Pit  4  Dam,  consisting  of  a  gravity 
type  overflow  section  203  feet  in  length 
with  a  maximum  height  of  108  feet  and 
a  slab-and-buttress  type  section  212  feet 
in  length  with  a  maximum  height  of  78 
feet;  (3)  a  19-foot-diameter  pressure 
tunnel  with  a  total  length  of  about 
21,500  feet;  (4)  two  12-foot-diameter 
penstocks  about  800  feet  in  length;  (5) 
a  four-level  58-foot  by  155-foot 
reinforced  concrete  powerhouse;  (6)  two 
generating  units,  driven  by  two  vertical 
Francis  tiirbines,  with  a  combined 
normal  operating  capacity  of  95  MW; 
and  (7)  appurtenant  facilities. 

The  Pit  5  development  consists  of:  (1) 
The  32-acre  Pit  5  Reservoir,  with  a  gross 
storage  capacity  of  314  acre  feet;  (2)  the 
Pit  5  Dam,  with  a  concrete  gravity 
overflow  structure  340  feet  in  length 
and  a  maximum  height  of  67  feet;  (3)  the 
19-foot-diameter  Tuimel  No.  1;  (4)  the 
48-acre  Pit  5  Tunnel  Reser\-oir,  with  a 
gross  storage  capacity  of  1,044  acre  feet; 
(5)  the  Pit  5  Tunnel  Reservoir  Dam, 
approximately  3.100  feet  long  and  66 
feet  high;  (6)  the  19-foot-diameter  Pit  5 
Tunnel  No.  2;  (7)  four  steel  penstocks 
about  8  feet  in  diameter  and  1 ,400  feet 
in  length;  (8)  a  56-foot  by  266.5-foot 
reinforced  concrete  multilevel 
powerhouse;  (9)  four  generating  units, 
driven  by  four  vertical  Francis  turbines, 
with  a  combined  normal  operating 
capacity  of  160  MW:  and  (10) 
appurtenant  facilities. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
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for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  CALIFORNIA 
STATE  HISTORIC  PRESERVATION 
OFFICER  (SHPO),  as  required  by  section 
106  of  the  National  Historic 
Preservation  Act. 

o.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing; 
Notice  of  NEPA  Scoping  (unless  scoping 

has  already  occurred); 
Notice  of  application  is  ready  for 

environmental  analysis; 
Notice  of  the  availability  of  the  draft 

NEPA  document; 
Notice  of  the  availability  of  the  final 

NEPA  document; 
Order  issuing  the  Commission's 

decision  on  the  application. 

Final  amendments  to  the  application 
must  be  filed  with  the  Conunission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 


David  P.  Boergan, 

Secretary. 

(FR  Doc.  01-27335  Filed  10-30-01;  8:45  am] 

■UMQ  COM  cnr-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-7096-2] 

Feoenri  NOx  DuoBet  Tredwfl 
AppWciMWty  Deleiiiihielluii 

AGENCY:  Environmental  Protection 
Agency  (EPA).  | 

ACTION:  Notice  of  applicability 
determination  under  Federal  NOx 
Budget  Trading  Program. 

SUMMARY:  EPA  established  40  CFR  part 
97,  the  Federal  NOx  Budget  Trading 
Program  ("the  Program"),  to  reduce 
interstate  transport  of  ozone  under 
section  126  of  the  Clean  Air  Act 
("section  126").  The  Program  applies  to 
existing  or  new  large  electric  generating 
units  ("EGU's")  and  large  non-EGU's  (as 
defined  at  40  CFR  52.34)  in  states 
subject  to  section  126.  EPA  finds,  in  an 
applicability  determination  dated 
October  24,  2001,  that  Point  B015  at 
Marathon  Ashland  Petroleiun  LLC's 


Plant  1576000301  in  Ohio  is  not  subject 
to  the  Program  because  it  is  not  an  ECU, 
since  it  does  not  serve  a  generator,  nor 
is  it  a  non-EGU,  since  it  has  less  than 
250  (166)  mmBtu/hr  maximum  design 
heat  input.  Further,  it  is  not  a  "  NOx 
Budget  imit"  as  defined  at  40  CFR  97.2. 
Since  Point  B015  is  not  subject  to  the 
Program,  NOx  allowances  will  not  be 
allocated  for  this  unit  in  EPA's  NOx 
Allowance  Tracking  System. 
DATES:  Any  comments  regarding  this 
applicability  determination  must  be 
submitted  in  writing  to  EPA  at  the 
address  below  no  later  than  November 
30,  2001. 

ADDRESSES:  U.S.  EPA,  Clean  Air 
Markets  Division  (6204N],  Attn:  Robert 
Miller,  1200  Pennsylvania  Avenue, 
NW.,  Washington  DC,  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Miller,  U.S.  EPA  Headquarters, 
Clean  Air  Markets  Division,  (202)  564- 
9077. 

Dated:  October  24,  2001. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  01-27382  Filed  10-30-01:  8:45  am] 
WLUNG  CODE  6SW-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34240;  FRL-6810-7] 

Technical  Briefing  on  Dietary  and 
neildentlal  Expoeure  MethodolOQiee 
for  Uee  in  the  Organophoephate 
Peeticide  Cumulative  Prelifninary  Risk 
Aeaeeement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  announcing  a  public 
technical  briefing  on  November  15, 
2001,  to  discuss  the  exposure 
methodologies  proposed  for  use  in  the 
organophosphate  (OP)  cumulative  risk 
assessment  for  food  and  residential 
exposures.  The  briefing  will  provide  the 
public  with  an  explanation  in  non- 
technical terms  of  the  proposed 
exposure  methodologies.  In  addition, 
the  briefing  will  cover  how  the 
Calendex  model  calculates  and 
combines  these  exposxire  estimates.  This 
briefing  follows  the  August  22,  2001, 
briefing  on  the  hazard  portion  of  the 
assessment  and  the  October  3,  2001, 
briefing  on  the  water  exposure 
methodology.  This  technical  briefing 
will  complete  the  background  briefings 
on  the  proposed  OP  cumulative  risk 
assessment  methodology. 


DATES:  The  technical  briefing  will  be 
held  on  Thursday,  November  15,  2001, 
from  9  a.m.  to  5  p.m.  On  Friday, 
November  16,  2001,  fiom  9  a.m.  to 
noon,  EPA  and  the  U.S.  Department  of 
Agriculture  will  hold  a  public  meeting 
of  the  CARAT  Workgroup  on 
Cumulative  Risk  Assessment/Public 
Participation  Process. 
ADDRESSES:  The  technical  briefing  will 
be  held  at  the  Old  Town  Holiday  Inn 
Select,  480  King  Street,  Alexandria,  VA. 
The  telephone  number  for  the  hotel  is 
(703)  549-6080.  Complimentary  shuttle 
service  to  and  from  the  Ronald  Reagon 
Airport  and  the  King  Street  Metro 
Station  is  available.  The  CARAT 
Workgroup  Meeting  will  be  held  at  the 
Environmental  Protection  Agency,  1921 
Jefiierson  Davis  Highway.  Room  1110 
(Fishbowl),  Arlington.  VA. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
general  information  contact:  Tenia 
Northern,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Qavironmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washbigton,  IX!  20460; 
telephone  number:  (703)  305-7093;  fax 
nimiber  (703)  308-8005,  e-mail  address: 
northem.terria@epa.gov. 

For  technical  questions  contact:  Kathy 
Monk,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8071;  bx 
number  (703)  308-8005,  e-mail  address: 
monk.kathy9epa.gov. 

Deanna  Sdier,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-7043;  fox 
number  (703)  30S-7042,  e-mail  address: 
Scher.Deanna9epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  concerned 
about  implementation  of  the  Food 
Quality  Protection  Act  (FQPA).  Passed 
in  1996,  this  new  law  strengthens  the 
nation's  system  for  regulating  pesticides 
on  food.  Participants  may  include 
environmental/public  interest  and 
consumer  groups;  industry  and  trade 
associations;  pesticide  user  and  grower 
groups:  Federal.  State  and  local 
governments;  food  processors; 
academia;  general  public;  etc.  Since 
others  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
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the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociiment,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about  the 
cumulative  process  you  can  also  go 
directly  to  the  Home  Page  for  the  Office 
of  Pesticide  Programs  (OPP)  at  http:// 
www.epa.gov/pesticides/ciunulative. 

2.  In  person.  The  Agency  has 
established  an  official  record  under 
docket  control  number  OPP-34240.  The 
official  record  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

This  meeting  is  open  to  the  publia 
Outside  statements  by  observers  are 
welcome.  Oral  statements  wrill  be 
limited  to  3  to  5  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  immediately  before 
or  after  the  meeting.  These  statements 


will  become  part  of  the  permanent 
record  and  will  be  available  for  public 
inspection  at  the  address  listed  in  Unit 

n. 

Listof  Sub|ect8 

Environmental  protection, 
organophosphate  pesticides. 

Dated:  October  25.  2001. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  01-27384  Filed  10-30-01:  8:45  am) 
BILUNQ  COOC  6SaO-60-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7096-71 

RIN2040-AB75 

Meeting  of  the  Reeearch  Worldng 
Group  of  the  National  Drinidng  Water 
Advisory  Council;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92-423,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  meeting  of  the 
Drinking  Water  Research  Working 
Group  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.C.  S300F  et  seq.),  will  be  held 
on  November  28-29,  2001.  The  meeting 
will  begin  at  9  a.m.  on  the  28th  and  end 
by  4  p.m.  on  the  29th,  at  RESOLVE, 
1255  23rd  Street,  NW.,  Suite  275, 
Washington.  DC  20037.  The  meeting 
will  be  open  to  the  public  to  observe 
and  statements  will  be  taken  from  the 
public  as  time  allows.  Seating  is  limited. 

This  is  the  third  meeting  of  the 
Drinking  Water  Research  Working 
Group.  The  purpose  of  this  working 
group  is  to  provide  advice  to  NDWAC 
as  it  develops  recommendations  for  EPA 
on  a  Comprehensive  Drinking  Water 
Research  Strategy  (as  required  under  the 
Safe  Drinking  Water  Act)  that  will 
consider  a  broad  range  of  research  needs 
to  support  the  Agency's  drinking  water 
regulatory  activities.  The  researdi 
strategy  will  include  an  assessment  of 
research  needs  for  microbes  and 
disinfection  by-products  (M/DBPs), 
arsenic,  contaminants  on  the 
Contaminants  Candidate  List  (CCL).  and 
other  critical  cross-cutting  issues,  such 
as  sensitive  subpopulations,  distribution 
systems,  contaminants  mixtures,  futiu« 
scenarios  and  source  water  assessment. 
The  majority  of  this  meeting  (1.5  days) 
will  be  a  workshop  on  futiu«s  scenarios. 


During  the  first  half  of  November  28th, 
the  working  group  will  also  discuss  the 
status  of  the  cross-cutting  issues  and 
criteria  for  prioritizing  research. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information,  please  contact  Maggie 
Javdan,  U.S.  EPA.  Office  of  Ground 
Water  and  Drinking  Water,  Mailcode 
4607,  1200  Pennsylvania  Avenue.  NW., 
Washington.  DC  20460.  Phone  number: 
(202)-260-9862.  E-mail: 
javdan.maggie@epa.gov. 

Dated:  October  23.  2001. 
Evelyn  Washington, 

Deputy  Office  Director.  Office  of  Ground 

Water  and  Drinking  Water. 

(FR  Doc.  01-27381  Filed  10-30-01:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30516;  FRL-6803^] 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  receipt. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30516, 
must  be  received  on  or  before  November 
30,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30516  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-7740;  and  e-mail 
address:  giles-parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
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manufacturer,  or  pesticide 
manufectiu^r.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examptes  of  poten- 
tially affected  enti- 
ties 

Industiy 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaiistive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  coidd  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents?  | 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Fedend  Register  Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30516.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 


an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30516  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  cheiracters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30516.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 


information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensiu^  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingjredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  Fi7e  symbol:  7969-RIU.  Applicant: 
BASF  Corporation,  Agricultural 
Products  Division,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709-3528. 
Induct  name:  Insignia  Fungicide. 
Active  ingredient:  pyraclostrobin 
(methyl-N-(((l-(4-chlorophenyl)pyrazol- 
3-yl)oxy)o-tolyl)N-methoxycarbamate). 
Proposed  classification:  None.  Proposed 
use  pattern:  Control  of  anthracnose, 
brown  patch,  cool  weather  patch/yellow 
patch,  fusarium  patch,  gray  leaf  spot, 
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gray  snow  mold/typhula  blight,  leaf 
spot,  pink  snow  mold,  pythium  blight, 
red  thread,  rhizoctonia  large  patch,  rust, 
spring  dead  spot,  suinuner  patch,  and 
take-all  patch  on  turf  grass  sites 
including  golf  courses;  institutional, 
commercial,  and  residential  lawns;  sod 
farms;  parks;  recreation  areas; 
cemeteries;  and  sports  fields. 

2.  Fi7e  symbol:  7969-RIL.  Applicant: 
BASF  Corporation,  Agricultural 
Products  Division,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709-3528. 
Product  name:  BAS  500F  Manufactiirers 
Use  Product.  Active  ingredient: 
Pyraclostrobin  (methyl-N-{((l-(4- 
chlorophenyl)pyrazol-3-yl)oxy)o- 
tolyl)N-methoxycarbamate).  Proposed 
classification:  None.  Proposed  use 
pattern:  A  technical  product  for  use  in 
fungicide  formulations  for  control  of  a 
wide  range  of  fungi  on  turf  grass  and  a 
wide  range  of  crops,  as  here  in  detailed 
for  the  three  end-use  products 
containing  this  active  ingredient. 

3.  Fj7e  symbol:  7969-RlA.  Applicant: 
BASF  Corporation,  Agricultural 
Products  Division,  P.O.  13528,  Research 
Triangle  Park,  NC  27709  -3528.  Product 
name:  Headline  EC  Fungicide.  Active 
ingredient:  pyraclostrobin  (methyl-N- 
(((l-(4-chlorophenyl)pyrazol-3-yl)oxy)o- 
tolyl)N-methoxycarbamate).  Proposed 
classification:  None.  Proposed  use 
pattern:  Control  of  altemaria  brown 
spot,  anthracnose,  black  spot,  greasy 
spot,  melanose,  phytophthora  brown 
spot,  post  bloom  fruit  drop,  and  scab  on 
the  citrus  crop  group;  control  of 
anthracnose,  ascochyta  blight, 
mycosphaerella  blight,  powdery 
mildew,  and  rust  on  the  dried  shelled 
pea  and  bean  subgroup;  control  of 
powdery  mildew  and  rust  on  grasses 
grown  for  seed;  control  of  early  leafspot, 
late  leafspot,  pepperspot,  rhizoctonia 
limb  rot,  rhizoctonia  peg  rot.  rhizoctonia 
pod  rot,  rust,  stem  rot,  southern  blight, 
web  blotch,  and  white  mold  on  peanuts; 
control  of  downy  mildew,  early  blight, 
late  blight,  leaf  spot,  powdery  mildew, 
and  rust  on  the  tuberous  and  conn 
vegetables  subgroup;  control  of 
cercospora  leaf  spot  and  powdery, 
mildew  on  sugarbeets;  and  control  of 
fusarium  head  scab/blight,  net  blotch, 
powdery  mildew,  rust,  scald,  septoria, 
spot  blotch,  and  tan  spot  on  wheat, 
barley,  and  rye. 

4.  Pile  symbol:  7969-RIT.  Applicant: 
BASF  Corporation,  Agricultural 
Products  Division,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709-3528. 
Product  name:  Cabrio  Fungicide.  Active 
ingredient:  Pyraclostrobin  (methyl-N- 
(((1  -(4-chlorophenyl)pyrazol-3-yl)oxy)o- 
tolyUN-methoxycarbamate).  Proposed 
classification:  None.  Proposed  use 
pattern:  Control  of  altemaria, 


anthracnose,  leaf  blotch,  leaf  spot, 
phomopsis,  powdery  mildew,  rust,  and 
spur  blight  on  the  berries  group;  control 
of  altemaria  purple  blotch,  downy 
mildew,  and  powdery  mildew  on  the 
bulb  vegetables  group;  control  of 
altemaria  blight,  anthracnose, 
cercospora  leaf  spot,  downy  mildew, 
gimuny  stem  blight,  microdochium 
blight,  powdery  mildew,  and  target  leaf 
spot  on  the  cuciu'bit  vegetables  group; 
control  of  anthracnose.  early  blight,  late 
blight,  powdery  mildew,  and  septoria 
leaf  spot  on  the  fiiiiting  vegetables 
group;  control  of  angular  leaf  spot, 
anthracnose,  black  rot,  downy  mildew, 
mycosphaerella  leaf  blight,  phomopsis 
rot,  powdery  mildew,  and  ripe  rot,  and 
suppression  of  botrytis  gray  mold  on 
grape  (vinifera  variety  only);  control  of 
late  blight  and  shoot  blight  on  pistachio; 
control  of  altemaria,  cercospora, 
powdery  mildew,  and  white  rust  on  the 
root  vegetables  group;  control  of 
altemaria,  anthracnose,  leaf  rust,  and 
shothole,  and  suppression  of  blossom 
blight  on  the  tree  nuts  group;  control  of 
altemaria,  anthracnose,  leaf  spot, 
powdery  mildew,  scab,  and  shothole, 
and  suppression  of  monilinia  blossom 
blight  on  the  stone  fruits  group;  control 
of  anthracnose,  leafspot,  and  powdery 
mildew,  and  suppression  of  botrytis 
gray  mold  on  strawberry. 

ListofSnbiects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  October  15,  2001. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  01-27292  Filed  10-30-01;  8:45  am) 
auMQ  cooe  asao-so-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-SOeM;  FRL-6804-8] 

iMuanc*  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
pesticide  applicants.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460. 


In  person  or  by  telephone:  Contact  the 
designated  person  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
EUP:  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Infbrmation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action,  ff  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

n.  EUPs 

EPA  has  issued  the  following  EUPs: 
053263-EUP-l.  Issuance.  Cognis 
Corporation,  4900  Este  Avenue, 
Cincinnati,  OH  45232-1419.  This  EUP 
allows  the  use  of  1 ,700  pounds  of  the 
insecticide  poly(oxy-l,2.-ethanediyl), 
alpha-isoctadecyl-omega-hydroxy  on  67 
acres  of  mosquitoes  and  midge  habitats 
to  evaluate  the  control  of  immatiu^ 
midges  and  mosquitoes.  The  program  is 
authorized  only  in  the  States  of 
California,  Florida,  and  South  Carolina. 
The  EUP  is  effective  from  October  1, 
2001  to  October  2,  2002.  (Dani  Daniel: 
Rm.  211,  Crystal  Mall  #2;  telephone 
number:  (703)  305-5409;  e-mail  address: 
daniel.danidepa.gov). 

62719-EUP-46.  Extension.  Dow 
AgroSdences  LLC,  9330  Zionsville 
Road,  Indianapolis,  Indiana  46268- 
1054.  This  EUP  allows  the  use  of 
237,350  pounds  of  the  nematicide  1,3- 
dichloropropene  on  5,000  acres  of  golf 
course  txirf  to  evaluate  the  control  of 
plant  parasitic  nematodes.  The  program 
is  authorized  only  in  the  State  of 
Florida.  The  EUP  is  effective  from 
August  28,  2001  to  August  28,  2002. 
(Mary  L.  Waller;  Rm.  249,  Crystal  Mall 
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#2;  telephone  number:  (703)  308-9354; 
e-mail  address:  waller.mary@epa.gov). 

Persons  wishing  to  review  these  EUPs 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  these 
permits  should  be  directed  to  the 
persons  cited  above.  It  is  suggested  that 
interested  persons  call  before  visiting 
the  EPA  office,  so  that  the  appropriate 
file  may  be  made  available  for 
inspection  purposes  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  October  13.  2001.     i* 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs.  \ 

(FR  Doc.  01-27290  Filed  10-30-01;  8:45  am] 

■LLMQ  COW  MaO-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nolle*  of  Public  Information 
Collactlon(«)  Boing  Ravtanvod  by  the 
FMIaril  Communications  Commission 
for  Extsnsion  Undsr  Dstegatsd 
Auttwrlty,  Commshts  Rsqusstsd 

October  25.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Comments  are  requested  oonceming  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  December  31, 
2001.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advice  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  SW..  Washington,  DC 
20554  or  via  the  Internet  to 
7esinit/i@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  No.:  3060-0992. 

Title:  Request  for  Extension  of  the 
Implementation  Deadline  for  Non- 
Recurring  Services,  CC  Docket  96-45 
(FCC  01-195)  and  47  CFR  Section 
54.507(d)(l)(4). 

Form  No.:  W A. 

Type  of  Review:  Extension. 

Respondents:  Business  or  Other  for 
Profit;  Not-for-Profit  Institutions. 

Number  of  Respondents:  850. 

Estimated  Time  Per  Response:  1  hour 
per  response  (avg). 

Total  Annual  Burden:  850  hoiu^. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
Third  Party  Disclosure. 

Needs  and  Uses:  Section  54.507(d) 
provides  additional  time  for  recipients 
imder  the  schools  and  libraries 
universal  service  support  mechanism  to 
implement  contracts  or  agreements  with 
service  providers  for  non-recurring 
services.  Section  54.507(d)  extends  the 
deadline  for  receipt  of  non-recurring 
services  from  June  30  to  September  30 
following  the  close  of  the  funding  year. 
Section  54.407(d)  establishes  a  deadline 
for  the  implementation  of  non-recurring 
services  for  certain  qualified  applicants 
who  ai%  unable  to  complete 
implementation  by  the  September  30 
deadline.  Applicants  may  qualify  for  the 
extension,  based  on  satisfaction  of  one 
of  four  criteria.  Applicants  may  be 
required  to  submit  documentation  or  a 
certification. 

Federal  Communications  Commission. 

WilUam  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  01-27349  Filed  10-30-01;  8:45  am] 

MUJNQ  CODE  en»-oi-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

***** 

Previously  announced  date  &  time: 
Thursday,  November  1,  2001,  open 
meeting  scheduled  for  10:00  a.m.  The 
starting  time  has  been  changed  to  2:00 
p.m. 

DATES  &  TIME:  Tuesday,  November  6, 
2001  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 
ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  piusuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procediues  or  matters  affecting  a 
particular  employee. 
DATES  A  TIME:  Thursday,  November  8, 
2001  at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  closed  to 
the  public. 
ITEMS  TO  BE  OISCUSSEO: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2001-13: 
Green  Party  of  the  United  States  by 
special  coimsel,  Thomas  Alan  Linzey, 
and  senior  coimsel,  David  Cobb. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  01-27486  Filed  10-29-01;  3:12  pm) 

BKUNQ  COOC  •nS-01-H 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011692-001. 
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Title:  SCI/Contship  and  CMA  COM 
Space  Charter  and  Sailing  Agreement. 

Parties:  CMA  COM  S.A.,  Contship 
Containerlines,  The  Shipping 
Corporation  of  India,  Ltd. 

Synopsis:  The  proposed  modification 
adds  language  establishing  a  conference 
arrangement  in  that  portion  of  the 
agreement  scope  westbound  from  India, 
Pakistan,  Sri  Lanka,  and  Bangladesh  to 
the  U.S.  East  Coast;  retains  voluntary 
rate  authority  for  the  remainder  of  the 
scope;  retains  sailing  vessel-sharing 
authority  for  the  entire  scope;  updates 
Contship's  name  to  indicate  its  status  as 
a  subsidiary  of  CP  Ships  (UK)  Limited; 
and  changes  the  name  of  the  agreement 
to  the  Indamex  Agreement. 

Agreement  No.  .011 779. 

Title:  Tropical/Kent  Agreement. 

Parties:  Kent  Line  International 
Limited,  Tropical  Shipping  & 
Construction  Co.,  Ltd. 

Synopsis:  Under  the  agreement,  Kent 
Line  agrees  not  to  compete  as  a 
container  liner  operator  for  a  period  of 
five  years  in  the  trades  between  Canada, 
the  U.S.  East  Coast,  and  the  Caribbean. 
This  is  part  of  the  consideration 
associated  with  Tropical 's  purchase  of 
Kent's  assets  in  these  trades. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  26,  2001. 
Bryant  L.  VanBraUe, 
Secretary. 
[FR  Doc.  01-27400  Filed  10-30-01;  8:45  am) 

BUJJNO  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocation 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
license  has  been  revoked  piu-suant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  l>elow: 

License  Number:  15865N. 

Name:  Davis  International  Trade  and 
Transportation  Organization,  Inc.  dba 
Ditto. 

Address:  6610  Tributary  Street,  Suite 
200,  Baltimore,  MD  21224. 

Date  Revoked:  May  10.  2000. 


Reason:  Surrendered  license 
voluntarily. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  01-27399  Filed  10-30-01;  8:45  am] 
BtLUNO  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation,  Intermediary 
Applicant: 
Cargo  Control  Express,  Inc.  dba 
Ramses  Logistics  Co.,  2782  Engel 
Drive,  Los  Alamitos,  CA  90702. 
Officer:  Christine  Kim,  President, 
(Qualifying  Individual). 
Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants: 
Coltrans  (USA),  Inc..  10925  N.W.  27th 
Street,  Suite  201,  Miami,  FL  33172. 
Officers:  Consuelo  Suarez,  Vice 
President-Sea/ Air  Operations, 
(Qualifying  Individual),  Jochen 
Raute,  President. 
Logenix  International  LLC,  13800 
Coppermine  Road,  Suite  255, 
Hemdon,  VA  20171.  Officer:  Ron 
Cruise,  President/CEO,  (Qualifying 
Individual),  James  Halstead,  Vice 
President. 

Dated:  October  26.  2001. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  01-27398  Filed  10-30-01:  8:45  am) 
MLUNQ  COOK  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Cttangs  in  Banit  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  14,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  R.  Steven  Lutterbach,  Michigan 
City,  Indiana;  to  acquire  voting  shares  of 
Alliance  Financial  Corp.,  New  Buffalo, 
Michigan,  and  thereby  indirectly 
acquire  voting  shares  of  Alliance 
Banking  Company.  New  Buffalo, 
Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  25.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  01-27322  Filed  10-30-01:  8:45  am] 
BiuMO  coot  mo-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  snd 
Msrgsrs  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
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nonbankmg  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  26, 
2001. 

A.  Federal  RcMrre  Bank  of  Qeveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  HFB  Financial  Corporation, 
Middlesboro,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Home 
Federal  Bank,  Middlesboro,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  25,  2001. 
Robert  deV.  Frienon, 
Deputy  Secretary  of  the  Boon '. 
(FR  Doc.  01-27321  Filed  10-30-01;  8:45  am) 
■UMQ  COM  ttie-OI-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunatilne  Act  Meeting     I 

TME  AND  DATE:  11:30  a.m.  (EST), 
November  13,  2001. 

PLACE:  4th  Floor,  Conference  Room 
4506. 1250  H  Street,  NW.,  Washington. 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSOEREt 

1.  Approval  of  the  minutes  of  the 
October  9,  2001,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  KPMG  LLP  audit  reports: 

(a)  Policies  and  Procedures  of  the 
Federal  Retirement  Thrift  Investment 
Board  Administrative  Staff 

(b)  Thrift  Savings  Plan  F.  C.  S.  and  I 
Fund  Investment  Management 
Operations  at  Barclays  Global  Investors. 
N.A. 

4.  Semiannual  review  of  status  of 
audit  recommendations. 

5.  Quarterly  investment  policy 
review. 

6.  Annual  ethics  briefing. 
CONTACT  PERSON  FOR  MORE  MPORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 


i 


Dated:  October  29.  2001. 

Elizabeth  S.  Woodruff, 

Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 

(FR  Doc.  01-27446  Filed  10-29-01;  12:17 

pml 

BHJJNG  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Announcement  of  ttte  Establishment  of 
ttte  Secretary's  Council  on  Public 
Health  Preparedness 

AGENCY:  Office  of  Public  Health  and 

Science. 

ACTKM:  Notice  of  Establishment  of  the 

Secretary's  Coimcil  on  Public  Health 

Preparedness. 

SUMMARY:  The  Office  of  the  Secretary 
announces  establishment  of  the 
Secretary's  Council  on  Public  Health 
Preparedness  by  the  Secretary  of  Health 
and  Human  Services  on  October  22, 
2001.  The  Secretary  established  this 
committee  to  respond  to  public  health 
emergencies,  which  exist  as  a 
consequence  of  the  terrorist  attacks  on 
September  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  P.  Thompson,  (202)  690-5605. 
SUPPtfMENTARY  INFORMATION: 

Authority  and  Purpose 

Pursuant  to  section  319  of  the  Public 
Health  Service  Act  (42  U.S.C.  247D),  the 
Secretary  of  Health  and  Human  Services 
has  determined  that  a  public  health 
emergency  exists  as  a  consequence  of 
the  terrorist  attacks  on  September  11, 
2001.  The  Secretary's  Council  on  Public 
Health  Preparedness,  established 
pursuant  to  section  222  of  the  Public 
Health  Service  Act  (42  U.S.C.  §21 7a), 
will  provide  advice  to  the  Secretary  on 
appropriate  actions  to  take  to  respond  to 
this  public  health  emergency  and 
similar  emergencies. 

Function 

The  Council  shall  advise  the  Secretary 
regarding  steps  that  the  U.S.  Department 
of  Health  and  Human  Services  can  take 
to  (1)  Improve  the  public  health  and 
health  care  infrastructure  to  better 
enable  Federal,  State,  and  local 
governments  to  respond  to  a  public 
health  emergency  and,  specifically,  a 
bio-terrorism  event;  (2)  ensure  that  there 
are  comprehensive  contingency  plans  in 
place  at  the  Federal,  State,  and  local 
levels  to  respond  to  a  public  health 
emergency  and,  specifically,  a  bio- 
terrorism  event;  and  (3)  improve  public 


preparedness  at  the  Federal,  State,  and 
local  levels. 

Structure 

The  Council  shall  consist  of  not  more 
than  26  members  appointed  by  the 
Secretary.  Members  shall  be  selected 
frvm  State  and  local  public  health 
agencies,  other  components  of  the 
public  health  community,  academia, 
and  other  appropriate  stakeholders. 
Members  shall  be  invited  to  serve  for 
overlapping  four  year  terms.  Terms  for 
more  than  two  years  are  contingent 
upon  the  renewal  of  the  Committee  by 
appropriate  action  prior  to  its 
termination.  Unless  renewed  by 
appropriate  action,  the  Council  will 
terminate  on  September  30,  2003. 

Compensation 

Members  shall  be  paid  at  a  rate  of 
$188.00  for  each  day  they  are  actively 
engaged  in  the  performance  of  duties  as 
members  of  the  Coimcil.  Members  also 
shall  receive  per  diem  and 
reimbursement  of  travel  expenses 
inoirred,  in  accordance  with  the 
Federal  Travel  Regulations,  when  travel 
becomes  necessary  to  carry  out  duties  in 
relation  to  Coimcil  membership. 

Dated:  October  26.  2001. 
Arthur  J.  Lawrence, 

Acting  Principal  Deputy  Assistant  Secretary 

for  Health. 

(FR  Doc.  01-27414  Filed  10-30-01;  4:08  pm) 

MUJNG  COOe  41S0-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Notice  of  intecest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  Uie 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  Iowct  than 
the  Department  of  Treasury's  cuirent 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quartnly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Re^ster. 

ijie  Secretary  of  the  Treasury  has 
certified  a  rate  of  13  V4%  for  the  quarter 
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ended  September  30,  2001.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  October  24.  2001. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 

[FR  Doc.  01-27352  Filed,10-30-01:  8:45  am] 

BILUNO  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Rndings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Mr.  Sherman  Smith,  University  of 
California  at  San  Francisco:  Based  on 
the  report  of  an  investigation  conducted 
by  the  University  uf  California  at  San 
Francisco  (UCSF)  and  information 
obtained  by  ORI  during  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  finds  that  Mr.  Smith,  former 
research  technician,  Division  of 
Occupational  and  Environmental 
Medicine  at  UCSF,  engaged  in  scientific 
misconduct  by  intentionally  and 
knowingly  fabricating  and  falsifying 
patient  interview  data  as  the  sole 


interviewer  in  the  PHS-funded  UCSF 
Asthma  Disability  Study  (Asthma 
Study).  The  UCSF  Asthma  Study  was 
funded  by  National  Heart,  Lung,  and 
Blood  Institute  (NHLBI),  National 
Institutes  of  Health  (NIH),  grants  K04 
HL03225,  ROl  HL56438,  and  R29 
HL48959,  and  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
(CDC),  grant  ROl  OH03480. 

Specifically,  Mr.  Smith  intentionally 
falsified  and  fabricated  the  interviews  of 
107  patients  in  the  Asthma  Study.  The 
falsification  of  the  patient  interviews 
was  committed  with  an  intent  to 
deceive.  This  deception,  in  turn,  had  a 
material,  negative  impact  on  the  Asthma 
Study  in  particular  and  on  asthma 
research  in  general.  The  falsified  and 
fabricated  data  were  reported  in  ten 
publications,  and  fellow  members  of  the 
Asthma  Study  Team  had  to  spend  over 
two  years  correcting  the  research  data 
and  were  required  to  submit  retractions 
or  corrections  for  all  ten  publications 
produced  by  the  study. 

PHS  has  implemented  the  following 
administrative  actions  for  the  five  (5) 
year  period  beginning  October  9,  2001: 

(1)  Mr.  Smith  is  prohibited  from 
serving  in  any  advisory  capacity  to  PHS, 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant. 

(2)  Mr.  Smith  is  debarred  from 
eligibility  for,  or  involvement  in. 

Annual  Burden  Estimates 


nonprociu^ment  transactions  [e.g., 
grants  and  cooperative  agreements)  of 
the  Federal  government  and  from 
contracting  or  subcontracting  with  any 
Federal  government  agency  as  defined 
in  45  CFR  part  76  (Debarment 
Regulations). 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrit}',  5515  Security  Lane,  Suite  700. 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 

|FR  Doc.  01-27365  Filed  10-30-01;  8:45  am] 

BajJNQ  COOC  4180-31-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submissiion  for  OMB  Review; 
Comment  Request 

Title:  Social  Services  Block  Grant 
Post-Expenditure  Report. 

OAfflNcNone. 

Description:  States  are  required  to 
report  their  aimual  SSBG  expenditures 
on  a  standard  post-expenditure  report, 
which  includes  a  yearly  total  of  adults 
and  children  served  and  annual 
expenditures  in  each  of  29  service 
categories. 

Respondents:  56. 


Instnjment 


Post-Expenditure  Report  

Estintated  Total  Armual  Burden  Hours: 


Number  of  re- 
sporvlents 


56 


Number  of  re- 
sponses per 
respondent 


Average  txjr- 

den  hours  per 

response 


1 


110 


Total  burden 
hours 


6160 


6160 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services.  370  L'Enfont 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  conmient  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 


of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  October  25.  2001. 
BobSargis, 

Reports  Clearance  Officer. 
|FR  Doc.  01-27350  Filed  10-30-01;  8:45  ami 
BNJJNO  CODE  41M-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Familiea 

Submission  for  OMB  Review; 
Comment  Request 

Title:  IRS  Project  1099. 

OMB  No:  0970-0183. 

Description:  A  Voluntary  program 
which  provides  States'  Child  Support 
Enforcement  agencies,  upon  their 
request  access  to  the  earned  and 
unearned  income  information  reported 
to  IRS  by  employers  and  financial 
institutions.  The  IRS  1099  information 
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is  used  to  locate  noncustodial  parents 
and  to  verify  income  and  employment. 


Respondents:  State  IV-D  programs. 

Annual  Burden  Estimates 


1     Reporting 

Number  of 
respondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den per  re- 
sponse 
(in  hours) 

Total  burden 
hours 

States 1. 

12 

12 

2 

288 

Estimated  Total  Annual  Burden:  288. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

0MB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attii:  Ms.  Laura 
Oliven. 

Dated:  October  25.  2001. 
BobSargis, 

Acting  Reports  Clearance  Officer 
(PR  Doc.  01-27351  Filed  10-30-01:  8:45  am) 
BKJJNG  COOE  41S«-«1-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdministratkNi  for  Chiidrtn  and 
Families 

Announcwnant  of  Rnancial  Assistance 
to  Expand  Head  Start  Enrollment  to 
Unserved  Communities. 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Correction. 

StJMMARY:  This  doctmient  contains  a 
correction  to  the  Notice  that  was 
published  in  the  Federal  Register  on 
Monday.  September  24,  2001. 

In  Appendix  A,  add  Bloomfield 
County,  Colorado  to  the  list  of 
geographic  areas  currently  unserved  by 
Head  Start  grantees,  and  delete  Lemhi 
County,  Idaho  because  it  is  a  served 
community. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operations  Center  at  1815  N.  Fort 


Myer  Drive,  Suite  300,  Arlington,  VA 
22209  or  telephone:  l-{800)-351-2293, 
or  E.  Mail  to:  ehs@lognet.com. 

Dated:  October  25,  2001. 
lames  A.  Harrell, 

Acting  Commissioner,  Administration  on 
Children,  Youth,  and  Families. 
[FR  Doc.  01-27375  Filed  10-30-01;  8:45  am] 
BHXING  COOE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1 305] 

Compliance  Policy  Guide:  "Apple 
Juice,  Apple  Juice  Concentrates,  and 
Apple  Juice  Products— Adulteration 
wWt  Patuiin."  Availability;  and  "Patuiin 
in  Apple  Juice,  Apple  Juice 
Concentrates  and  Apple  Juice 
Products,"  Supporting  Document; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  compliance  policy 
guide  (CPG)  entitled  "Apple  Juice, 
Apple  Juice  Concentrates,  and  Apple 
Juice  Products — Adulteration  with 
Patuiin."  This  docimient  is  intended  to 
make  FDA  offices  and  the  industry 
aware  of  FDA's  guidance  for 
enforcement  concerning  apple  juice, 
apple  juice  concentrates,  and  apple 
juice  products  that  contain  patuiin,  a 
toxic  substance  produced  by  molds  that 
may  grow  on  apples  and  that  has  been 
foimd  to  occur  at  high  levels  in  some 
apple  juice  products  offered  for  sale  in 
the  United  States.  The  agency  also  is 
aimouncing  the  availability  of  a 
document  entiUed  "Patuiin  in  Apple 
Juice,  Apple  Juice  Concentrates  and 
Apple  Juice  Products"  (final  supporting 
docimient). 

DATES:  Submit  written  or  electronic 
comments  on  the  CPG  or  the  final 
supporting  document  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  CPG  entitied  "Apple 


Juice,  Apple  Juice  Concentrates,  and 
Apple  Juice  Containing  Products — 
Adulteration  with  Patuiin"  and/or  the 
final  supporting  document  entitled 
"Patuiin  in  Apple  Juice,  Apple  Juice 
Concentrates  and  Apple  Juice  Products" 
to  the  Office  of  Plant  and  Dairy  Foods 
and  Beverages  (HFS-305),  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200  C 
St.  SW.,  Washington,  DC  20204.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request.  Submit  written  comments  to 
the  Docket  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  nn.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  these  documents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  questions  concerning 
patuiin  in  apple  juice  products: 
Michaiel  E.  Kashtock,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-305),  Food  and  Drug 
Administiration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205- 
5321,  FAX  202-205-4422,  e-mail: 
mkashtoc@cfsan.fda.gov. 

Questions  concerning  regulatory 
actions:  Mary  Lynn  Datoc,  Office  of 
Enforcement  (HFC-230),  Office  of 
Regulatory  Afiairs,  Food  and  Drug 

,  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827- 
0413,  FAX  301-827-0482,  e-mail: 
mdatoc@ora.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  a  notice  published  in  the  Federal 
Register  of  June  16,  2000  (65  FR  37791), 
FDA  announced  the  availability  of  a 
draft  CPG  entitled  "Apple  Juice,  Apple 
Juice  Concentrates,  and  Apple  Juice 
Products — Adulteration  with  Patidin" 
and  a  draft  supporting  document 
entitled  "Patulhi  in  Apple  Juice,  Apple 
Juice  Concentrates,  and  Apple  Juice 
Products."  The  agency  has  finaiized  the 
draft  CPG  and  the  draft  supporting 
document  after  considering  the 
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comments  we  received  on  these 
dociunents. 

FDA  received  four  comments  on  these 
two  documents,  three  from  food 
industry  associations  and  one  from  an 
organization  representing  several 
foreign  governments.  Three  of  the 
comments  supported  the  draft  CPG  and 
draft  supporting  document  and  did  not 
raise  any  questions. 

The  fourth  comment  posed  three 
questions  about  the  action  level  and  the 
safety  assessment  described  in  the  draft 
supporting  docimient.  FDA  has 
considered  these  questions  and  has 
responded  to  them  in  the  revised 
supporting  document. 

n.  Significance  of  Guidance 

This  CPG  is  being  issued  as  guidance 
consistent  with  FDA's  good  guidance 
practices  regulation  in  21  CFR  10.115. 
The  CPG  represents  the  agency's  current 
thinking  on  its  enforcement  process 
concerning  the  adulteration  of  apple 
juice,  apple  juice  concentrates,  and 
apple  juice  products  with  patiUin.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  die 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Docket  Management 
Branch  (address  above)  written  or 
electronic  comments  concerning  the 
CPG  entitled  "Apple  Juice,  Apple  Juice 
Concentrates,  and  Apple  Juice 
Products — ^Adulteration  with  Patuiin" 
or  the  final  supporting  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 


document.  Comments  also  may  be 
submitted  electronically.  A  copy  of  the 
CPG  and  the  final  supporting  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  CPG  at  http:// 
www.fda.gov/ora  under  "Compliance 
References."  The  supporting  document 
may  be  accessed  at  http:// 
www.cfsan.fda.gov  under  the  heading 
"How  to  Obtain  FDA  Food  &  Cosmetic 
Guidance  Documents." 

Dated:  October  22.  2001. 
Dennis  E.  Baker,, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  01-27319  Filed  10-30-01:  8:45  am] 
■aiJNG  cooe  4ieo-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  And  Services 
Administration 

Agsncy  Information  Collsctlon 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Tide  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Healdi 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed-project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 


instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Proiect  The  National  Health 
Service  Corps  Uniform  Data  System 
(OMB  No.  0915-0232):  Extension 

The  National  Health  Service  Corps 
(NHSC)  of  die  Bureau  of  Health 
Professions  (BHPr),  Health  Resources 
and  Services  Administration  (HRSA),  is 
committed  to  improving  the  health  of 
the  Nation's  imderserved  by  uniting 
communities  in  need  with  caring  health 
professionals  and  by  supporting 
communities'  efforts  to  build  better 
systems  of  care. 

The  NHSC  needs  to  collect  data  on  its 
programs  to  ensure  compliance  with 
legislative  mandates  and  to  report  to 
Congress  and  policymakers  on  program 
accomplishments.  "To  meet  these 
objectives,  the  NHSC  requires  a  core  set 
of  information  collected  annually  that  is 
appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends.  The  following 
information  will  be  collected  from  each 
site:  services  offered  and  delivery 
method;  users  by  various  characteristics; 
staffing  and  utilization;  charges  and 
collections;  receivables,  income,  and 
expenses;  and  managed  care. 

The  estimated  burden  is  as  follows: 


Type  of  report 


Numt)er  of  re- 
spoTKlents 


Responses 
per  respond- 


Hours  per  re- 
sponse 


Total  txjrden 
hours 


Unrversal  Report 


620 


27 


16.740 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-22,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 


Dated:  October  25.  2001. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  01-27366  Filed  10-30-01:  8:45  am] 

MJUNQ  COOK  4B1S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Reeources  and  Services 
Administration 

Agency  information  Collection 
ActtvMes:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
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publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Proiect:  State-by-State  Self 
Assessment  of  Trauma  Care  Sjrstems — 
(NEW) 

The  Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 


collect  baseline  data  from  the  56  States 
and  Territories  on  their  current  trauma 
care  systems  and  self-identified  unmet 
needs  to  achieve  minimum  standards 
for  a  comprehensive  statewide  trauma 
care  program.  This  information  will  be 
used  to  establish  a  national  strategy  to 
assist  in  future  grant  opportimities  to 
the  States  to  improve  or  enhance  their 
basic  systems  infrastructure  in  trauma 
care.  The  survey  includes  an  assessment 
of  trauma  care  systems,  readiness  to 
participate  in  disaster  relief  efforts,  and 
infrastructure  development  needs. 
HRSA's  Maternal  and  Child  Health 
Bureau  (MCHB)  and  the  Office  of  Rural 
Health  Policy  and  the  Department  of 
Transportation's  Emergency  Medical 


Services  Division  are  jointly 
administering  this  project.  PiRSA  has 
included  national  performance 
measures  for  Traiuna/EMS  for  this 
project  in  accordance  with  the 
requirements  of  the  "Government 
Performance  and  Results  Act  (GPRA)  of 
1993"  (Public  Law  103-62).  This  act 
requires  the  establishment  of 
measurable  goals  for  Federal  programs 
that  can  be  reported  as  part  of  the 
budgetary  process,  thus  linking  funding 
decisions  with  performance. 

The  estimated  response  burden  is  as 
follows: 


Type  of  form 


Numtjer  of  re- 
spondents 


Responses 
per  respond- 
ent 


Burden 
hour  per 
response 


Total 
txjrden 
hours 


Trauma  Survey 

Analysis 

Disaster  Module 
Total  ... 


54 
54 
54 
54 


486 

54 

486 

1026 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  shoiild 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 


Dated:  October  25.  2001. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  01-27367  Filed  10-30-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fteh  and  Wildllta  Sarvico 

Availability  of  DrafI  Comprahanalva 
Conaarvatlon  Plan  and  Envlronmantal 
Aaaaaamant  for  Saadalcadaa  National 
WHdIlfa  Rafuga,  Graan  RIvar,  WY 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  the  Refuge 
Improvement  Act  of  1997,  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Draft  Seedskadee  National  Wildlife 
Refuge  Comprehensive  Conservation 
Plan  and  Environmental  Assessment. 
This  Plan  describes  how  the  FWS 
intends  to  manage  the  Seedskadee  NWR 
for  the  next  10  to  15  years. 


DATES:  Submit  written  comments  by 
November  30,  2001.  All  comments  need 
to  be  addressed  to:  Carol  Damberg, 
Refuge  Manager,  U.S.  Fish  and  Wildlife 
Service,  Seedskadee  National  Wildlife 
Refuge,  P.O.  Box  700.  Green  River,  WY 
82935 

ADDRESSES:  A  copy  of  the  Draft  Plan 
may  be  obtained  by  writing  to  U.S.  Fish 
and  Wildlife  Service.  Seedskadee  NWR, 
P.O.  Box  700,  Green  River,  WY  82935  or 
from  http://www.r6.fws.gov/Iarp/. 
RW  FURTHER  INFORMATION  CONTACT: 
Carol  Damberg,  U.S.  Fish  and  Wildlife 
Service,  Seedskadee  NWR,  P.O.  Box 
700,  Green  River,  WY  82935,  phone 
307/875-2187;  fax  307/875-4425;  E- 
Mail:  caToI_damberg@fws.gov. 
SUPPLEMENTARY  INFORMATION:  llie 
26,382-acre  Seedskadee  National 
Wildlife  Refuge  is  located  within  the 
Central  Flyway,  the  Upper  Colorado 
River  Ecosystem,  and  the  Green  River 
Basin  in  southwestern  Wyoming,  about 
37  miles  northwest  of  the  city  of  Green 
River,  WY.  Seedskadee  NWR  was 
established  in  1965  through  the 
Colorado  River  Storage  Project  Act  of 
1956.  Section  8  of  this  Act  provided  for 
the  establishment  of  wildlife  habitat 
development  areas  to  ofEset  the  loss  of 
wildlife  habitat  resulting  from  reservoir 
development  in  the  Colorado  River 
Drainage.  The  Seedskadee  Reclamation 
Act  of  1958  specifically  authorized 
acquisition  of  lands  for  Seedskadee 
NWR.  Seedskadee  NWR's  purpose  is 
defined  by  two  pieces  of  Federal 
enabling  legislation.  The  principal 


purpose  of  Seedskadee  NWR  is  to 
provide  for  the  conservation, 
maintenance,  and  management  of 
wildlife  resources  and  its  habitat 
including  the  development  and 
improvement  of  such  wildlife  resources 
(Fish  and  Wildlife  Coordination  Act  16 
U.S.C.  664).  Additionally,  the  Refuge  is 
charged  to  protect  the  scenery,  cultural 
resources,  and  other  natural  resources 
and  provide  for  public  use  and 
enjoyment  of  compatible  wildlife- 
dependent  activities  (Colorado  River 
Storage  Act  43  U.S.C.  620g).  Besides 
these,  the  35th  legislature  of  the  State  of 
Wyoming  passed  enrolled  Act  No.  54  in 
1959  "providing  consent  of  the  State  of 
Wyoming  to  the  acquisition  by  the 
United  States  where  approved  by  the 
Wyoming  Game  and  Fish  Commission 
and  the  State  Land  Board,  of  lands  for 
the  establishment  of  migratory  bird 
refuges."  All  efforts  leading  to  the 
preparation  of  this  draft  CCP  were 
imdertaken  to  provide  the  Refuge  with 
a  vision  for  the  future,  guidelines  for 
wildlife  and  habitat  management  over 
the  next  15  years  to  ensure  progress  is 
made  toward  attaining  the  mission  and 
goals  of  Seedskadee  NWR  and  the 
Refuge  System,  and  to  comply  with 
Congressional  mandates  stated  in  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997.  The  CCP  will 
be  used  to  prepare  step-down 
management  plans  and  revise  existing 
plans.  It  also  will  be  used  to  prepare 
budgets  which  describe  specific  actions 
to  be  taken  by  the  Refuge  over  the  next 


15  years.  Given  that  new  information, 
guidance  and  technology  frequently 
change  and  become  available,  the  CCP 
will  be  updated  as  necessary  throughout 
the  15-year  period. 

Dated:  October  10,  2001. 
John  A.  Blankenship, 

Deputy  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  01-27373  Filed  10-30-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Sarvica 

Nottea  of  Receipt  of  Appllcationa  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  piirsuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  Kevin  L.  Reid,  Rio  Rancho. 
NM.PRT-041574. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Fred  H.  Palmer. 
Kremmlinfi.  CO,  PRT-048683. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR 18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 


days  of  the  date  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  The  Newark  Museum, 
Newark,  NJ,  PRT-042580. 

Permit  Type:  Import  for  public 
display. 

Name  and  Number  of  Animals:  Polar 
bear  (Ursus  maritimus).  One  (1). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  import  a  polar  bear  skin  and 
skull. 

Source  of  Marine  Mammals:  Southern 
Beaufort  Sea  population,  Canada. 

Period  of  Activity:  1  year,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Fedenl  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

The  U.S.  Fish  and  WUdlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Niunber  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fair&x  Drive. 
Room  700,  Arlington,  Vii^ginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  October  19.  2001. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  01-27388  Filed  10-30-01;  8:45  am] 
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DEPARjyENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

YaMma  RIvar  Baain  Conaervation 
Advlaory  Group 

AOENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal. 


Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
renewing  the  Yakima  River  Basin 
Conservation  Advisor>'  Group  (CAG). 
The  purpose  of  the  Committee  is  to 
provide  assistance  and 
reconunendations  to  the  Secretary  of  the 
Interior  and  the  State  of  Washington  on 
the  structure  and  implementation  of  the 
Yakima  River  Basin  Water  Conservation 
Program.  In  consultation  with  the  State, 
the  Yakima  Nation,  Yakima  River  basin 
irrigators,  and  other  interested  and 
related  parties,  six-members  and  a 
facilitator  are  appointed  to  serve  on  the 
Yakima  River  Basin  Water  Conservation 
Advisory  Group  (CAG). 

The  basin  conservation  program  is 
structiu«d  to  provide  economic 
incentives  with  cooperative  Federal. 
State,  and  local  funding  to  stimulate  the 
identification  and  implementation  of 
structural  and  nonstructural  cost- 
effective  water  conservation  measures  in 
the  Yakima  river  basin.  Improvements 
in  the  efficiency  of  water  delivery  and 
use  will  result  in  improved  streamflows 
for  fish  and  wildlife  and  improve  the 
reliability  of  water  supplies  for 
irrigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Esget,  Manager,  Yakima  River  Basin 
Water  Enhancement  Program,  telephone 
(509)  575-5848,  extension  267. 
The  certification  of  renewal  is 
published  below: 

Certification 

I  hereby  certify  that  renewal  of  the 
Yakima  River  Basin  Conservation 
Advisory  Group  is  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior. 

Gek  A.  Norton, 

Secretary  of  the  Interior 

(FR  Doc.  01-27395  Filed  10-30-01;  8:45  am) 
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SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMligabon  332-325] 

The  Economic  Effecta  of  Significant 
U.S.  Import  Reatralnta:  Third  Update 

AGENCY:  International  Trade 

Commission 

ACTION:  Notice  of  third  update  report 

and  scheduling  of  public  hearing, 

corrected. 

EFFECTIVE  DATE:  October  19.  2001. 


55004 


Federal  Register/ Vol.  66,  No.  211 /Wednesday.  October  31,  2001 /Notices 


SUMMARY:  The  Commission  has 
announced  the  schedule  for  its  third 
update  report  in  investigation  No.  332- 
325,  The  Economic  Effects  of  Significant 
U.S.  Import  Restraints,  and  has 
established  deadlines  for  the  submission 
of  requests  to  appear  at  the  hearing  and 
for  the  filing  of  written  submissions  as 
set  forth  below.  The  investigation  was 
requested  by  the  Office  of  the  U.S.  Trade 
Representative  (USTR)  in  May  1992. 
That  request  called  for  an  initial 
investigation  and  subsequent  updates, 
imder  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)). 

FOR  FURTHER  MFORMAtlON  CONTACT: 
Sandra  Rivera,  Project  Leader  (202-205- 
3007)  or  Kyle  Johnson,  Deputy  Project 
Leader  (202-205-3229),  Office  of 
Economics.  U.S.  International  Trade 
Commission.  Washington,  DC,  20436. 
For  information  on  the  legal  aspects  of 
this  investigation,  contact  WilUam 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  bv  contacting  the  TDD 
terminal  on  (202)  205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 


Background 

The  Commission  instituted  this 
investigation  following  receipt  on  May 
15, 1992  of  a  request  horn  the  USTR. 
The  request  asked  that  the  Commission 
conduct  an  investigation  assessing  the 
quantitative  economic  effects  of 
significant  U.S.  import  restraints  on  the 
U.S.  economy,  and  prepare  periodic 
update  reports  following  the  submission 
of  the  first  report.  The  first  report  was 
delivered  to  the  USTR  in  November 
1993,  the  first  update  in  December  1995, 
and  the  second  update  in  May  1999.  In 
4his  third  update  report,  the 
Commission  will  assess  the  economic 
effects  of  significant  tariff  and  non-tariff 
U.S.  import  restraints  on  U.S. 
consiuners,  on  the  activities  of  U.S. 
firms,  on  the  income  and  employment 
of  U.S.  workers,  and  on  the  net 
economic  welftue  of  the  United  States. 
The  assessment  will  not  include  import 
restraints  resulting  from  final 
antidumping  or  countervailing  duty 


investigations,  section  337,  and  406 
investigations,  or  section  301  actions. 

The  initial  notice  of  institution  of  this 
investigation  was  published  in  the 
Federal  Register  of  June  17, 1992  (57 
F.R.  27063). 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
E)C,  beginning  at  9:30  a.m.  on  December 
4,  2001.  All  persons  shall  have  the  right 
to  appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  November  9,  2001.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
close  of  business,  November  14,  2001; 
the  deadline  for  filing  post-hearing 
briefs  or  statements  is  close  of  business, 
January  10,  2002.  In  the  event  that,  as 
of  the  close  of  business  on  November  9, 
2001 ,  no  witnesses  are  scheduled  to 
appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
to  the  Commission  (202-205-2000)  after 
November  9.  2001 ,  to  determine 
whether  the  hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  for  inspection  by  interested 
parties.  To  be  assured  of  consideration 
by  the  Commission,  written  statements 
relating  to  the  Commission's  report 
should  be  submitted  to  the  Commission 
at  the  earliest  practical  date  and  should 
be  received  no  later  than  the  close  of 
business  on  January  10,  2002.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  hitemational 


Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

List  of  Subjects 

U.S.  Import  Restraints,  Nontariff 
measures  (NTM),  Tariffs,  Imports. 

By  order  of  the  Commission. 
Issued:  October  26,  2001. 

Donna  R.  Koehnke, 

Secretory. 

(FR  Doc.  01-27391  Filed  10-30-01;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

October  22,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  219-8904  or  e- 
mail  Howze-MarIene@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  PWBA. 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202)  395-7316,  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Resister. 

"^  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 

practical  utility; 

•  Evaluate  the  accuracy  of  the 

agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  meclmnical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Federal  Register /Vol.  66,  No.  211 /Wednesday,  October  31,  2001  /  NoUces 


55005 


e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Tide:  Procedure  for  Application  for 
Exemption  from  the  Prohibited 
Transaction  Provisions  of  Section  408(a) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA). 

OMB  Numfcer;  1210-0060. 

Affected  Public:  Busfbess  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Frequency:  On  occasion. 

Number  of  Respondents:  116. 

Number  of  Annual  Responses:  116. 

Total  Burden  Hours:  0. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $162,648. 

Description:  Section  408(a)  of  ERISA 
authorizes  the  Secretary  of  Labor  to 
grant  exemptions  from  the  prohibited 
transaction  sections  of  406  and  407(a)  of 
ERISA  and  directs  the  Secretary  to 
establish  a  procedure  with  respect  to 
such  provisions.  This  regulation 
provides  a  procedure  that  requires 
applications  for  exemption  to  make 
certain  disclosures  to  the  Department  of 
Labor  and  to  participants  and 
beneficiaries. 

There  are  two  information  disclosure 
requirements  incorporated  within  the 
exemption  procedure  regulation.  The 
first  requirement,  that  an  applicant  for 
an  exemption  disclose  information 
regarding  the  application  and  certify  to 
that  information,  is  necessary  in  order 
for  the  Department  to  make  an  informed 
determination  regarding  the  application. 
The  second  requirement,  notice  to 
interested  persons,  ensures  that 
participants  and  beneficiaries  are 
informed  of  the  application  for 
exemption  and  have  an  opportimity  to 
respond. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-27354  Filed  10-30-01;  8:45  am) 

BUJNQ  COOe  4S10-29-M 


DEPARTMENT  OF  LABOR 

Offlcs  of  the  Sscretaiy 

Submission  for  OMB  rsvlsw;  Commsnt 
Rsqusst 

October  24.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail:  King- 
Darrin@dol.gov. 

CoDunents  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington.  DC  20503  ((202) 
395-7136),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Unemployment  Insurance  (UI) 
State  Quality  Service  Plan  (SQSP). 

OMB  Number:  1205-0132. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  Annually  and  Quarterly. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  53. 

Number  of  Annual  Responses:  835. 

Average  Time  per  Respondent:  40 
hours. 

Estimated  Total  Burden  Hours:  2,121. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  State  Quality  Service 
Plan  (ETA  Handbook  Number  336,  17th 
Edition)  is  one  of  several  mechanisms 
for  implementing  UI  PERFORMS,  that 
allows  for  an  exchange  of  information 


between  the  Federal  and  State  partners 
to  enhance  the  ability  of  the  program  to 
reflect  the  joint  commitment  to 
continuous  improvement  and  client- 
centered  services. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-27355  Filed  1O-30-01;  8:45  ami 

aajJNO  CODE  4S1».«Mi 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Beneflto 
Administration 

Working  Group  on  Increasing  Pension 
Coverage,  Participation  and  Savings 
Advisory  Council  on  Emptoyee  Welfare 
and  Pertsion  Benefits  Plans;  Notice  of 
Meeting 

Piu-suant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group 
assigned  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  the  issue  of  increasing 
pension  coverage,  participation  and 
savings  will  hold  an  open  public 
meeting  on  Tuesday,  November  13. 
2001,  in  Room  N-5437  A-C,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  complete  the  group's 
findings  and/or  recommendations  to 
present  to  the  Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  i}ertaining  to 
the  topic  by  sending  20  copies  on  or 
before  November  6,  2001,  to  Sharon 
Morrissey,  Executive  Secretary.  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753  or,  after 
October  26,  2001,  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  6,  at  the  address 
indicated  in  this  notice. 

Oi;ganizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
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will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  6. 

Signed  at  Washington.  DC  this  25th  day  of 
October  2001. 
Ann  L.  Combs, 
Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  01-27356  Filed  10-30-01;  8:45  am] 
MXMQ  CODE  4S1»-M-« 


will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  6. 

Signed  at  Washington,  D.C.  this  25th  day 
of  October  2001. 
Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[PR  Doc.  01-27357  Filed  10-30-01;  8:45  am] 

BILLMG  CODE  451fr-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Adminiatration 

Working  Group  on  Planning  for 
Retirement;  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Tuesday.  November  13,  2001.  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  assigned  to  study 
planning  for  retirement. 

The  session  will  take  place  in  Room 
N-5437  A-C.  U.S.  Department  of  Labor 
Building.  Second  and  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  nm  from  1  p.m.  to  approximately 
4  p.m..  is  for  working  group  members  to 
finish  their  report  and/or 
recommendations  on  ways  in  which 
individuals  can  be  encouraged  to  better 
prepare  for  their  retirement. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  6.  2001,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-«753  or.  after 
October  26.  2001  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  6,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Challenges  to  the 
Employment-Baeed  Healthcare 
System;  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Wednesday,  November  14,  2001.  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  assigned  to  study 
challenges  to  the  employment-based 
healthcare  system. 

The  session  will  take  place  in  Room 
N-5437  A-C.  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  working 
group  members  to  complete  their  report 
and/or  recommendations  on  the 
weaknesses,  strengths  and  alternatives 
to  employer-based  health  benefits. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  November  6,  2001,  to  Sharon 
Morrissey,  Executive  Secretary.  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor,  Room  N-5677.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753  or.  after 
October  26.  2001.  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  November  6.  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 


Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  6. 

Signed- at  Washington.  DC  this  25th  day  of 
October  2001. 
Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  01-27358  Filed  10-30-01;  8:45  am) 

BHXINO  COOE  4510-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

116th  Full  Meeting  of  the  Advisory 
Council  on  Emptoyee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  the  116th  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  Wednesday,  November  14. 
2001.  in  the  Secretary's  Conference 
Room  S-2508.  U.S.  Department  of  Labor 
Building.  200  Constitution  Avenue, 
NW..  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1:30  p.m.  and  end  at 
approximately  3:30  p.m..  is  for  members 
to  present  their  Working  Group  reports 
and/or  recommendations  to  be  accepted 
by  the  full  body  and  ultimately 
forwarded  to  the  Secretary  of  Labor  for 
her  consideration.  Outgoing  members  of 
the  Advisory  Council  also  will  be 
presented  certificates  of  appreciation  for 
their  three-years  of  service  to  the 
Council. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topics  the  Council  studied  during 
2001  by  submitting  20  copies  on  or 
before  November  6.  2001  to  Sharon 
Morrissey.  Executive  Secretary.  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Suite  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Coimcil  should  forward  their 
requests  to  the  Executive  Secretary  or 
telephone  (202)  219-8921  or,  after 
October  26,  2001,  (202)  693-8668.  Oral 
presentations  will  be  limited  to  ten 
minutes,  time  permitting,  but  an 
extended  statement  may  be  submitted 
for  the  record.  Individuals  with 
disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
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Morrissey  by  November  6  at  the  address 
indicated. 

Organizations  or  individuals  may  abo 
submit  statements  for  th?  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  November  6,  2001. 

Signed  at  Washington,  DC  this  25th  day  of 
October,  2001. 

Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  01-27359  Filed  10-30-«l;  8:45  am) 
MUMQ  COM  4810-2»-4i 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE  (01-136)] 

NASA  Adviaory  Council  (NAC),  Spw:e 
Science  Advisory  Commlttse  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee. 
DATES:  Wednesday,  December  5,  2001, 
8:30  a.m.  to  5:30  p.m.,  and  Thursday, 
December  6,  2001, 8:30  a.m.  to  5:30  p.m. 
ADDRESSES:  Hilton  Cocoa  Beach 
Oceanfront,  1550  North  Adantic 
Avenue,  Cocoa  Beach,  Florida  32931- 
3268. 

FOR  FURTHER  MFORMAT10N  CONTACT.  Ms. 
Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4452. 
SUPPLEMENTARY  MFORMATKM:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following: 
— ^Associate  Administrator's  Program 

Status  Report 
—Division  Managers'  Reports 
— Subcommittee  Reports 
— In-Space  Propulsion 
— ^Mars  Exploration 
—Strategic  Planning  Status 
—Technology  Programs  Update 
— GPRA  Science  Objectives  Assessment 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  M.  McConnick, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  01-27392  Filed  10-30-01;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notio*  01-137] 

Aerospace  SafMy  Advisory  Panel 
(ASAP);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 

DATES:  Friday,  November  9,  2001.  8  a.m. 
to  11:30  p.m.  Eastern  Standard  Time. 

ADDRESSES:  Radisson  Resort  At  the  Port, 
Cape  Canaveral.  8701  Astronaut  Blvd., 
Cape  Canaveral,  FL  32920.  Martinique 
Room.  Hotel  phone  number  is  (321) 
784-0000. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
David  M.  Lengyel,  Aerospace  Safety 
Advisory  Panel  Executive  Director, 
Code  Q-l,  National  Aeronautics  and 
Space  Administration.  Washington,  DC 
20546,  202/358-0391,  if  you  plan  to 
attend. 

SUPPLEMENTARY  MFORMATKM:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room  (40). 
The  agenda  for  the  meeting  is  to 
conduct  deliberations  on  Calendar  Year 
2001  fact-finding  activities  and  trip 
reports  in  preparation  for  the  drafting  of 
the  Panel's  Annual  Report.  It  is 
imperative  that  the  meeting  be  held  on 
this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  registw. 

Beth  M.  McConnick, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  01-27393  Filed  10-30-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

BhwMMy  Notice;  Applications  and 
Amendments  to  FacHlty  Operating 
Licensee  Involving  No  Signlficam 
Hazards  Considerations 

Note:  The  publication  date  for  this  notice 
will  change  from  every  other  Wednesday  to 
every  other  Tuesday,  effective  January  8, 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly. 

I.  Background 

Pursuant  to  PubUc  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
p>endency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  9, 
2001  through  October  19.  2001.  The  last 
biweekly  notice  was  published  on 
October  17,  2001  (66  FR  52794). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
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within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  nodce  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  woidd 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001 ,  and  should  cite  the  pubUcation 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  November  30,  2001.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland  20852. 
Publicly  available  records  will  be 
accessible  electronically  from  the 


Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shoidd 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 


show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specffied  in  10  CFR 
2.714(a){l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 


public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Assess  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
.   NRC  Web  site,  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  diere  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Pubhc  Document  room  (PDR)  Reference 
staff  at  1-800-397-4209,  304-415-4737 
or  by  email  to  pdr@nrc.gov. 
AmerGen  Energy  Company,  LLC,  Docket 

No.  50-461,  Clinton  Power  Station, 

Unit  1,  DeWitt  County.  Illinois 
Docket  No.  50-219,  Oyster  Creek 

Generating  Station,  Ocean  County. 

New  Jersey 
Docket  Nos.  50-289,  Three  Mile  Island 

Nuclear  Station.  Unit  1,  Dauphin 

County,  Pennsylvania 

Date  of  amendment  request:  August  1, 
2001. 

Description  of  amendment  request: 
The  requested  changes  to  the  technical 
specifications  (TSs)  propose  to  revise 
requirements  that  have  been  superceded 
based  on  licensed  operator  training 
programs  being  accredited  by  the 
Institute  for  Nuclear  Power  Operations 
(INPO),  promulgation  of  the  revised  10 
CFR  part  55,  Operators'  Licenses,  and 
adoption  of  a  systems  approach  to 
training  as  required  by  10  CFR  50.120, 
Training  and  qualification  of  nuclear 
power  plant  personnel.  The  same 
changes  were  requested  by  Exelon 
Generation  Company,  LLC  (Exelon)  for 
Braidwood  Station,  Units  1  and  2;  Byron 
Station,  Units  1  and  2;  Dresden  Nuclear 
Power  Station,  Units  2  and  3;  LaSalle 
County  Station,  Units  1  and  2;  Limerick 
Generating  Station,  Units  1  and  2;  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3;  and  Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2.  The  proposed  no 
significant  hazards  consideration  for 
those  plants  is  published  elsewhere  in 
the  Federal  Register  under  Exelon 
Generation  Company,  LLC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staff's  review  is  presented  below: 

1.  The  proposed  change  does  not 
involve  a  si^iificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
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There  will  be  no  changes  to  the 
procedures  by  which  the  operators 
operate  the  plants.  There  will  be  no 
changes  to  the  systems,  structures,  or 
components  in  the  plants. 

Based  on  the  above,  these  proposed 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

There  will  be  no  changes  to  the 
procedures  by  which  the  operators 
operate  the  plants.  There  will  be  no 
changes  to  the  systems,  structures,  or 
components  in  the  plants. 

Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

There  will  be  no  change  in  the  plants' 
systems,  structures,  or  components,  nor 
in  the  way  in  which  they  will  be 
operated  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed 
changes  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
CuUen,  Vice  President.  General  Counsel, 
Exelon  Generation  Company,  LLC.  300 
Exelon  Way,  Kennett  Square,  PA  19348. 

NRC  Section  Chiefs:  Anthony  J. 
Mendiola,  Lakshminaras  Raghavan. 
Dominion  Nuclear  Connecticut.  Inc., 
Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2, 
New  London  County.  Connecticut 

Date  of  amendment  request:  July  31. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737. 
"Qarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regidatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 


an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI.  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31 ,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
July  31,2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
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needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
o^ite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP).  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
reconunendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offeite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  contaiimient  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  h^m  any  previously  evaluated. 
Criterion  3— The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 
The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
"  to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 


the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Senior  Nuclear  Coxmsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road.  Waterford.  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 
Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2, 
New  London  County.  Connecticut 

Date  of  amendment  request:  August 

27.2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specification  action  and 
stirveillance  requirements  associated 
with  the  containment  air  lock  and 
expand  the  current  guidance  provided 
to  address  inoperable  air  lock 
components. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  to  revise  the  action  and  surveillance 
requirements  associated  with  the 
containment  air  lock  will  not  cause  an 
accident  to  occur  and  will  not  result  in  any 
change  in  the  operation  of  the  associated 
accident  mitigation  equipment.  The 
containment  air  lock  is  not  an  accident 
initiator.  The  proposed  changes  will  not 
revise  the  operability  requirements  (e.g., 
leakage  limits)  for  the  containment  air  lock. 
Proper  operation  of  the  containment  air  lock 
will  still  be  verified.  As  a  result,  the  design 
basis  accidents  will  remain  the  same 
postulated  events  described  in  the  Millstone 
Unit  No.  2  Final  Safety  Analysis  Report,  and 
the  consequences  of  the  design  basis 
accidents  will  remain  the  same.  Therefore, 
the  proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  impact  any  system  or 
component  that  could  cause  an  accident.  The 
proposed  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  require  any 


unusual  operator  actions.  The  proposed 
changes  will  not  alter  the  way  any  structure, 
system,  or  component  functions,  and  will  not 
significantly  alter  the  manner  in  which  the 
plant  is  operated.  The  response  of  the  plant 
and  the  operators  following  an  accident  will 
not  be  different.  In  addition,  the  proposed 
changes  do  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safely. 

The  proposed  Technical  Specification 
changes  to  revise  the  action  and  surveillance 
requirements  associated  with  the 
containment  air  lock  will  not  cause  an 
accident  to  occur  and  will  not  result  in  any 
change  in  the  operation  of  the  associated 
accident  mitigation  equipment.  The 
operability  requirements  for  the  containment 
air  lock  have  not  been  changed.  The 
containment  air  lock  will  continue  to 
function  as  assumed  in  the  safety  analysis.  In 
addition,  the  proposed  changes  will  not 
adversely  affect  equipment  design  or 
operation,  and  there  are  no  changes  being 
made  to  the  Technical  Specification  required 
safety  limits  or  safety  system  settings  that 
would  adversely  affect  plant  safety. 
Therefore,  the  proposed  changes  will  not 
result  in  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road.  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 
Dominion  Nuclear  Connecticut,  Inc.. 
Docket  No.  50-336,  Millstone 
Nuclear  Power  Station.  Unit  No.  2, 
New  London  County,  Connecticut 

Date  of  amendment  request:  August 

28, 2001. 
Description  of  amendment  request: 

The  proposed  amendment  would  revise 
the  Technical  Specifications  by 
removing  the  surveillance  requirement 
that  verifies  the  automatic  opening 
features  of  the  safety  in)ection  tank 
outlet  isolation  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
change  to  remove  the  surveillance 


requirement  that  verifies  the  automatic 
opening  features  of  the  safety  injection  tank 
outlet  isolation  valves  will  not  cause  an 
accident  to  occur  since  the  safety  injection 
tanks  and  associated  isolation  valves  are  not 
accident  initiators.  In  addition,  the  proposed 
change  will  not  alter  the  operation  of  the 
associated  accident  mitigation  equipment. 
The  operability  requirement  for  the  safety 
injection  tank  outlet  isolation  valves  to  be 
deenergized  open  when  the  safety  injection 
tanks  are  required  to  be  operable  will  not  be 
%affected,  and  outlet  isolation  valve  position 
will  still  be  verified  periodically.  As  a  result, 
the  design  basis  accidents  will  remain  the 
same  postulated  events  described  in  the 
Millstone  Unit  No.  2  Final  Safety  Analysis 
Report,  and  the  consequences  of  the  design 
basis  accidents  will  remain  the  same. 
Therefore,  the  proposed  change  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
change  does  not  impact  any  system  or 
component  that  could  cause  an  accident.  The 
proposed  change  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  require  any 
unusual  operator  actions.  The  proposed 
change  will  not  alter  the  way  any  structure, 
system,  or  component  functions,  and  will  not 
significantly  alter  the  manner  in  which  the 
plant  is  operated.  The  response  of  the  plant 
and  the  operators  following  an  accident  will 
not  be  different.  In  addition,  the  proposed 
change  does  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
change  to  remove  the  surveillance 
requirement  that  verifies  the  automatic 
opening  features  of  the  safety  injection  tank 
outlet  isolation  valves  will  not  cause  an 
accident  to  occur  and  will  not  result  in  any 
change  in  the  operation  of  the  associated 
accident  mitigation  equipment.  The  proposed 
change  will  not  revise  the  operability 
requirement  for  the  safety  injection  tank 
ojitlet  isolation  valves  to  be  deenergized  open 
when  the  safety  injection  tanks  are  required 
to  be  operable.  The  safety  injection  tanks  will 
continue  to  be  able  to  mitigate  the  design 
basis  accidents  as  assumed  in  the  safety 
analysis.  In  addition,  the  proposed  change 
will  not  adversely  affect  equipment  design  or 
operation,  and  there  are  no  changes  being 
made  to  the  Technical  Specification  required 
safety  limits  or  safety  system  settings  that 
would  adversely  affect  plant  safety. 
Therefore,  the  proposed  change  wU  not 
result  in  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  Lillian  M. 
Cuoco.  Senior  Nuclear  Coimsel. 
Dominion  Nuclear  Connecticut.  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 
NRC  SecUon  Chief:  James  W.  Clifford. 
Dominion  Nuclear  Connecticut  Inc..  et 

al.  Docket  Nos.  50-336  and  50-423, 

Millstone  Nuclear  Power  Station. 

Unit  Nos.  2  and  3.  New  London 

County.  Connecticut 

Date  of  amendment  request:  June  4. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
Millstone  Nuclear  Power  Station.  Unit 
No.  2  (MP2)  and  Unit  No.  3  (MP3) 
Technical  Specifications  (TSs)  to 
relocate  selected  MP2  and  MP3 
technical  specifications  related  to  the 
reactor  coolant  system  to  the  respective 
Technical  Requirements  Manual  (TRM), 
with  the  exception  of  MP3  Technical 
Specification  section  4.4.10,  which  will 
be  relocated  to  section  6  of  MP3's  TS. 
The  Bases  of  the  affected  TSs  will  be 
modified  to  address  the  proposed 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staffs  analysis,  which  is  based  on  the 
representation  made  by  the  licensee  in 
the  June  4,  2001.  application,  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  requirements  remain 
the  same  except  that  the  requirements 
will  be  relocated  to  the  TRM.  Since  the 
proposed  requirements  are  the  same, 
this  proposed  change  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Since  the  requirements  remain  the 
same,  these  proposed  changes  do  not 
alter  the  way  any  system,  structure,  or 
component  functions  and  do  not  alter 
the  manner  in  which  the  plant  is 
operated.  The  proposed  changes  do  not 
introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Since  the  proposed  changes  are  solely 
to  relocate  the  existing  requirements,  it 
does  not  affect  plant  operation  in  any 


way.  Therefore,  the  proposed  change 
will  not  resuh  in  a  reduction  in  a 
margin  of  safety. 

Based  on  the  NRC  staff's  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  die 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut.  Inc., 
Hartford.  CT  06141-5127. 

NRC  SecUon  Chief:  James  W.  Clifford. 

Dominion  Nuclear  Connecticut  Inc..  et' 
al..  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No.  3. 
New  London  County,  Cormecticut 

Date  of  amendment  request:  July  31. 
2001, 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (and.  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements."  and 
Regulatory  Guide  1,97. 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  Ihuing 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2,  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  faciUties 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currentiy  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  litUe  use  in  the  assessment  and 
mitigation  of  accident  conditions. 
The  NRC  staff  issued  a  notice  of 
opportimity  for  comment  in  the  Federal 
Roister  on  August  1 1 ,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31 .  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
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determination  in  its  application  dated 
July  31,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 
perfonn  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
'needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial    . 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  &Y>m  Technical  Specifications 


(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3— The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 
Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 
NRC  Section  Chief:  James  W.  Clifford. 
Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County.  New  York 
Date  of  amendment  request: 
September  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.8, 
"Refueling,  Fuel  Storage  and  Operations 
with  the  Reactor  Vessel  Head  Bolts  Less 
Than  Fully  Tensioned,"  TS  Table  4.1- 
2.  "Frequencies  for  Sampling  Tests," 


and  TS  Section  5.4,  "Fuel  Storage."  to 
allow  the  credit  for  soluble  boron  in  the 
criticality  analysis  of  the  spent  fuel  pit 
(SFP).  The  revisions  also  incorporate 
changes  to  the  SFP  rack  layout  by 
dividing  it  into  sub-regions  and 
specifying  requirements  for  fuel 
assembly  bumup  and  soluble  boron 
concentration  for  various  loading 
configurations  in  these  sub-regions. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

Current  TS  contain  minimum  requirements 
for  the  SFP  boron  concentration.  The  actual 
boron  concentration  in  the  SFP  has  been 
maintained  at  a  higher  value.  The  proposed 
changes  to  the  TS  establish  new  boron 
concentration  requirements  for  the  SFP  water 
that  are  consistent  with  the  new  criticality 
analysis.  Since  soluble  boron  has  already 
been  maintained  in  the  SFP  water  and  is 
currently  required  by  the  TS,  the 
implementation  of  this  new  requirement  will 
have  no  effect  on  the  normal  SFP  operations 
and  maintenance. 

The  presence  of  an  increased  requirement 
for  soluble  boron  in  the  SFP  water  does  not 
increase  the  probability  of  a  fuel  assembly 
drop  accident  in  the  SFP.  The  handling  of  the 
fuel  assemblies  in  the  SFP  has  always  been 
performed  in  borated  water.  The  criticality 
analysis  shows  the  consequences  of  a  fuel 
assembly  drop  accident  in  the  SFP  are  not 
affected  when  considering  the  presence  of 
soluble  boron  since  the  rack  k^n  remains  5 
0.95. 

Fuel  assembly  placement  will  continue  to 
be  controlled  in  accordance  with  approved 
fuel  handling  procedures  and  will  be  in 
accordance  with  TS  spent  fuel  rack  storage 
configuration  limitations.  The  proposed  SFP 
storage  configuration  limitations  will  be  more 
complex  but  will  be  similar  to  those  ^ 

previously  approved.  Therefore,  the  new 
limitations  wil\  not  significantly  increase  the 
probability  of  accident  occurrence.  There  is 
no  increase  in  the  consequences  of  the 
accidental  misloading  of  spent  fuel 
assemblies  into  the  spent  fuel  racks  since  the 
criticality  analysis  demonstrates  that  the  SFP 
keff  will  remain  ^  0.95  following  an 
accidental  misloading. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  spent  fuel 
pit  water  when  considering  the  presence  of 
soluble  boron  in  the  pit  water  for 
subcriticality  control  since  a  high 
concentration  of  soluble  boron  has  always 
been  maintained  in  the  SFP  water. 

Soluble  boron  requirements  for  mitigating 
reactivity  effects  due  to  increased  pool 
temperatures  are  adequately  met  by  the 
proposed  increase  in  minimum  TS  soluble 
boron  concentration.  A  negligible  increase  in 
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the  probability  of  a  criticality  accident  due  to 
increased  pool  temperature  exists  with  the 
proposed  TS  changes,  as  the  minimum 
soluble  boron  concentration  will  not  change. 
The  positive  reactivity  introduced  as  a  result 
of  the  higher  TS  boron  concentration  effect 
on  moderator  reactivity  coefficient  will  be 
sufficiently  mitigated  by  the  substantial 
margin  to  the  amount  actually  required  to 
maintain  ken  i  0.95. 

Decreased  fuel  temperatures  will  increase 
the  water  density  in  the  SFP,  therefore 
increasing  the  thermal  neutron  flux,  possibly 
causing  an  increase  in  reactivity.  This 
density  increase  will  increase  the  differential 
worth  of  the  soluble  boron  but  the  excess 
soluble  boron  in  the  SFP  is  more  than 
sufficient  to  offiset  any  reactivity  increase 
introduced  by  a  temperatiue  decrease. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kmd  of  accident  from  any  accident 
previously  evaluated. 

Spent  fuel  handling  accidents  are  not  new 
or  different  types  of  accidents,  they  have 
been  analyzed  for  the  UFSAR  (Updated  Final 
Safety  Analysis  Report]  and  in  Criticality 
Analysis  reports  associated  with  License 
Amendment  150  up  to  the  nominal  5.0  "/o 
*'»  U  (weight  percent  uraniura-235l  that  is 
assumed  for  the  proposed  change. 

A  dilution  of  the  SFP  soluble  boron  has 
always  been  a  possibility.  However  the  boron 
dilution  event  previously  had  no 
consequences  since  boron  was  not  previously 
credited.  With  the  proposed  TS,  credit  is 
taken  for  soluble  boron.  So  a  boron  dilution 
has  been  evaluated  as  a  possible  new 
accident.  The  evaluation  concluded  a  boron 
dilution  accident  was  not  credible,  that 
processes  were  in  place  to  detect  and 
mitigate  the  possible  events,  and  that,  even 
if  the  SFP  boron  concentration  was  diluted 
to  zero,  criticality  would  not  occur. 
Therefore,  there  would  be  no  additional 
hazards  if  this  request  were  approved. 
There  is  no  other  change  in  the  plant 
configuration  or  equipment  design. 

Therefore,  the  proposed  change  does  not 
create  a  new  accident  initiator  or  precursor, 
or  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Operation  of  the  fecility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  (a)  margin 
of  safety. 

The  TS  changes  proposed  by  this  LAR 
(license  amendment  request]  and  the 
resulting  spent  fuel  storage  operation  limits 
will  provide  adequate  safety  margin  to  ensure 
that  the  stored  fuel  assembly  array  vnll 
always  remain  subcritical.  These  limits  are 
based  on  the  plant  specific  criticality  analysis 
and  boron  dilution  analysis.  The  proposed 
TS  changes  rely  upon  kno«ra  and  predictable 
reactivity  effects  to  ensure  required  criticality 
margins  in  the  SFP. 

While  the  criticality  analysis  utilizes  credit 
for  soluble  boron,  storage  configiuations  have 
been  defined  using  95/95  kdr  calculations  to 


ensure  the  spent  fuel  rack  ken  will  be  <1.0 
with  no  soluble  boron.  Soluble  boron  credit 
is  used  to  offset  uncertainties,  tolerances,  and 
off-normal  conditions  and  to  provide 
subcritical  margin  such  that  the  SFP  kcft  is 
maintained  ^.95. 

The  loss  of  substantial  amounts  of  soluble 
boron  fr^m  the  SFP,  which  could  lead  to  k^ 
exceeding  0.95,  has  been  evaluated  and 
shown  to  be  not  credible.  An  evaluation  has 
been  performed  that  shows  that  the  dilution 
of  the  SFP  boron  concentration  from  2000 
ppm  [parts  per  million]  to  786  ppm  is  not 
credible.  Also  the  spent  fuel  rack  kctr  will 
remain  <1.0  with  the  SFP  flooded  with 
unborated  water.  These  safety  analyses 
demonstrate  a  level  of  safety  comparable  to 
the  conservative  criticality  analysis  approved 
for  License  Amendment  150  and  show  that 
the  requirements  of  10CFR50.68  are  met. 

The  reactivity  credit  for  additional  poisons 
in  the  spent  and  fresh  fuel  assemblies 
increases  the  margin  of  safety  in  the  SFP.  No 
credit  is  taken  for  Boraflex  in  certain  regions, 
when  in  reality  some  residual  Boraflex  does 
remain  in  these  regions.  In  regions  that  do 
take  credit  for  Boraflex,  the  amount  of  credit 
is  conservative.  These  conservatisms  add  an 
increased  safety  margin.  Predictions  of  the 
effective  neutron  multiplication  factors  have 
shown  that,  under  the  worst  of  scenarios,  the 
SFP  remains  subcritical  when  conservative 
credit  for  future  expected  loss  of  Boraflex 
poison  plates  is  considered. 

The  analysis  show  that  the  level  of  safety 
required  by  10CFR50.68  is  achieved  for  the 
IP2  (Indian  Point  2]  SFP  with  the  proposed 
TS. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
(a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel.  Entergy 
Nuclear  Generating  Co.,  Pilgrim  Station, 
600  Rocky  Hill  Road,  Plymouth,  MA 
02360. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

Entergy  Nuclear  Operations.  Docket  No. 
50-247.  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 
Date  of  amendment  request: 
September  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (TSs)  (and,  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
genmally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 


"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97. 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  ocoirred  at  TMI.  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
TSs  for  nuclear  power  reactors  currendy 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Roister  on  August  1 1 ,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31.  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
September  20.  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  sig^nificant 
hazuds  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  (Three  Mile  Island  2]  accident. 
The  specific  intent  of  the  PASS  was  to 
provide  a  system  that  has  the  capability  to 
obtain  and  analyze  samples  of  plant  fluids 
containing  potentially  high  levels  of 
radioactivity,  without  exceeding  plant 
personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimiiution  would  not  affect  the  probability 
of  accidents  previously  evaluated. 
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In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  proniulgption  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-planl  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
13AMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated.      I 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3— The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  (a) 
Margin  of  Safety. 
The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 


are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  (a)  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel,  Entergy 
Nuclear  Operations,  Inc.,  440  Hamilton 
Avenue.  White  Plains,  NY  10601. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

Entergy  Nuclear  Operations.  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 
Date  of  amendment  request: 
September  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
the  one-time  extension  of  the  intervals 
for  selected  Technical  Specification  (TS) 
siu^eillance  requirements  (SRs)  to 
enable  the  tests  to  be  performed  during 
the  next  refueling  outage  starting  no 
later  than  November  19,  2002. 
Specifically,  the  surveillance  interval 
would  be  extended  for  certain  SRs 
associated  with  the  volume  control  tank 
(VCT),  residual  heat  removal  system 
(RHR) ,  emergency  diesel  generators 
(EDGs),  and  shock  suppressors 
(snubbers).  hi  addition,  the  proposed 
amendment  would:  (1)  Correct  the 
channel  functional  test  interval  in  Items 

3  and  4  of  TS  Table  4.10-4  and  Items 

4  and  5  of  Table  4-10-4,  (2)  delete 
alternate  inspection  requirements  for 
the  steam  generator  snubbers,  and  (3) 
remove  the  reference  to  a  prior  one-time 
extension  of  checks,  calibrations  and 
tests  for  certain  instrument  channels  in 
TS  Table  4.1-1  that  is  no  longer 
applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated? 

There  is  no  change  to  the  design,  function, 
or  capability  of  any  plant  structure,  system, 
or  component  as  a  result  of  the  proposed 
surveillance  interval  extensions.  Hence  there 
is  no  change  in  the  probability  of  occurrence 
of  an  accident  previously  evaluated. 

The  proposed  siuveillance  interval 
extensions  do  not  affect  the  ability  of  any 
plant  structure,  system,  or  component  to 
mitigate  the  consequences  of  any  accident 
previously  evaluated.  The  surveillance 
interval  extensions  do  not  alter  or  prevent  the 
ability  of  the  affected  structures,  systems,  and 
components  to  perform  their  intended 
functions. 

[VCT] 

A  statistical  analysis  of  chaimel 
uncertainty  for  a  proposed  31  month 
operating  cycle  has  been  performed.  It 
confirms  that  the  channel  drift  for  the 
proposed  31  month  interval  is  bounded  by 
the  existing  drift  allowance  used  in  the 
current  uncertainty  calculations.  Therefore, 
there  is  no  expected  decrease  in  reliability  for 
the  VCT  level  channel  for  the  proposed  31 
month  operating  cycle.  Since  there  is  no 
expected  decrease  in  the  reliability  of  the 
VCT  level  channels,  the  design  safety 
functions  of  the  VCT  are  not  affected. 

(RHR) 

Since  the  past  test  data  supports  the 
integrity  of  the  system  and  an  extended 
standby  period  is  not  expected  to  affect  any 
potential  leak  path,  4here  is  a  reasonable 
expectation  that  the  RHR  and  Safety  Injection 
systems  will  continue  to  perform  their 
intended  safety  functions  without  excessive 
leakage.  It  is  concluded  that  a  one-time 
extension  of  less  than  one  month  for  the 
leakage  test  surveillance  intervals  will  have 
minimal  impact  on  the  system  reliability. 

[EDGl 

The  identified  anomalies  with  valve  and 
filter  operation  for  EDG  23  were  evaluated 
and  corrected  and  are  not  indicative  of  any 
inability  of  the  machine  to  meet  performance 
requirements.  The  anomalous  adjustment 
affecting  movement  of  the  fuel  control  lever 
arm  for  EDG  22  was  properly  evaluated  and 
eliminated  as  evidenced  by  subsequent 
successful  testing.  Therefore,  the  historical 
data  together  widi  the  positive  verification  of 
the  adequacy  of  corrective  actions  for 
previous  test  failures  demonstrate  that  the 
EDGs  have  met  the  required  performance 
criteria.  Therefore  the  ability  of  the  EDGs  to 
mitigate  accidents  is  not  affected  by  this 
proposed  change. 

Failure  of  an  EDG  cannot,  of  itself,  initiate 
an  accident. 
[Snubbers]    ■ 

The  TS  functional  testing  program  requires 
a  sampling  program  that  provides  a  95% 
confidence  level  that  90-100%  of  the 
snubbers  operate  within  acceptance  limits. 
For  each  snubber  failing  the  hinctional  test 
an  additional  sample  lot  must  be  selected 
and  tested  to  assure  that  the  required 
confidence  level  is  maintained.  The  past 
functional  test  history  with  very  few 
functional  test  failures  provides  assurance 
that  an  extension  in  the  surveillance  will  not 
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result  in  increased  snubber  failures.  In  all 
cases,  the  functional  test  bilures  were 
thoroughly  analyzed  and  appropriate  action 
was  taken  to  prevent  recurrence.  Subsequent 
testing  resulted  in  all  snubbers  meeting  their 
design  requirements. 

The  operability  of  snubbers  is  not  affected 
by  the  deletion  of  the  allowance  to  separately 
group  steam  generator  snubbers  for  the 
purposes  of  determining  inspection  intervals. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  changes  do  not  involve  any 
physical  design  change  or  operational  change 
to  any  plant  system,  structure  or  component. 
Thus  a  new  failure  mode  is  not  introduced. 
Therefore,  the  proposed  changes  do  not 
create  a  new  accident  initiator  or  precursor, 
or  create  the  possibility  of  a  new  or  different 
kind  of  accident  6t>m  any  accident 
previously  evaluated. 

[VCT] 

The  proposed  change  does  not  involve  the 
addition  of  any  new  or  different  type  of 
equipment,  nor  does  it  involve  operating 
equipment  required  for  safe  operation  of  the 
facility  in  a  manner  that  is  different  ftt)m  that 
addressed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
change  in  the  surveillance  interval  has  been 
evaluated  to  have  a  negligible  effect  on  the 
reliability  of  the  existing  instruments. 

[RHR] 

The  proposed  change  does  not  involve  the 
addition  of  any  new  or  different  type  of 
equipment.  Nor  does  it  involve  operating 
equipment  required  for  safe  operation  of  the 
facility  in  a  maimer  that  is  different  from  that 
addressed  in  the  UFSAR. 

[EDG] 

The  proposed  change  does  not  involve  the 
addition  of  any  new  or  different  type  of 
equipment,  nor  does  it  involve  operating 
equipment  required  for  safie  operation  of  the 
facility  in  a  manner  that  is  different  fit)m  that 
addressed  in  the  UFSAR.  Also,  the  increased 
surveillance  interval  (one-time  only)  will  not 
adversely  affect  the  reliability  of  the  EDGs. 

[Snubbers] 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  proposed  change  does  not 
involve  the  addition  of  any  new  or  different 
type  of  equipment,  nor  does  it  involve 
operating  equipment  required  for  safe 
operation  of  the  facility  in  a  manner  that  is 
different  &t)m  that  addressed  in  the  UFSAR. 
Also,  the  increased  surveillance  interval 
(one-time  only)  will  not  adversely  affect  the 
snubbera. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

As  a  result  of  these  proposed  surveillance 
interval  extensions,  there  are  no  changes  to 
IP2's  design  or  to  the  IP2  TS  safety  limits, 
limiting  safety  system  settings,  or  limiting 


conditions  for  operation.  The  only  change  is 
a  change  to  the  surveillance  testing  frequency 
for  affected  structures,  systems,  and 
components. 

The  proposed  surveillance  interval 
extensions  have  been  evaluated  to  not 
significantly  degrade  the  reliability  of  any 
existing  system,  structure,  or  component. 
Therefore,  testing  in  accordance  with  the 
proposed  test  intervals  continues  to  ensure 
that  the  necessary  quality  of  affected 
structures,  systems,  and  components  is 
maintained,  that  IP2  operation  will  be  within 
safety  limits,  and  that  the  IP2  limiting 
conditions  for  operation  will  be  met. 

The  proposed  surveillance  interval 
extensions  do  not  adversely  affect  the  ability 
of  any  IP2  structures,  systems,  or  components 
to  function  when  required  to  mitigate  any 
accident  or  licensing  basis  event. 

[VCT] 

The  proposed  change  in  surveillance 
interval  resulting  from  an  increased  operating 
cycle  will  not  result  in  a  channel  statistical 
allowance  that  impacts  any  TS  limit  or  any 
UFSAR  requirement.  Protective  functions 
will  continue  to  occur  so  that  safety  analysis 
limits  are  not  exceeded. 

Based  on  past  rest  results,  the  one-time 
extension  of  nine  days  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
[RHR] 

There  is  minimal  risk  that  a  surveillance 
interval  extension  of  less  than  one  month 
will  increase  leakage  in  the  piping  systems 
under  review  beyond  the  TS  limits  or  that  the 
system  performance  will  be  influenced.  Past 
test  data  indicate  that  there  was  no  impact  on 
the  mai;gin  imposed  by  the  TS. 

(EDG) 

The  functional  test  history  indicates  the 
functional  test  foilures  were  the  result  of 
actions  independent  of  actual  EDG  load 
performance.  Apart  fit>m  these  anomalous 
actions,  the  record  does  not  indicate  a 
potential  for  failure  to  meet  performance 
criteria.  In  all  cases,  the  functional  test 
failures  were  thoroughly  analyzed  and 
appropriate  actions  were  taken  to  prevent 
recurrence. 

Subsequent  testing  resulted  in  the  EDG 
meeting  its  design  requirements. 

There  is  no  reduction  of  mar^gin  indicated 
by  the  surveillance  testing.  The  proposed 
change  for  a  one-time  extension  of  the  test 
interval  does  not  adversely  affect  the 
performance  of  any  safety  related  system, 
component  or  structure  and  does  not  result 
in  increased  severity  of  any  of  the  accidents 
considered  in  the  UFSAR.  Surveillance  test 
results  indicate  no  trend  toward  margin 
reduction. 

[Snubbers] 

The  objective  of  the  functional  test  is  to 
provide  a  95%  confidence  level  that  90- 
100%  of  the  snubbers  operate  within  the 
specified  acceptance  limits.  The  review  of 
past  test  history  indicates  that  this  objective 
was  met  at  the  time  of  the  testing.  There  are 
no  identified  trends  that  would  suggest  that 
the  same  success  rate  would  not  be 
maintained  over  the  requested  extension 
period.  The  proposed  license  amendment 
does  not  involve  a  significant  reduction  in  a 


margin  of  safety.  The  proposed  change  for  a 
one-time  extension  of  the  test  intervd  does 
not  adversely  affect  the  performance  of  any 
safety  related  system,  component  or  structure 
and  does  not  result  in  increased  severity  of 
any  of  the  accidents  considered  in  the 
UFSAR. 

Therefore,  the  one-time  extension  of  less 
than  one  month  for  the  functional  tests  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  deletion  of  the  allowance  to 
separately  group  steam  generator  snubbers 
for  the  purpose  of  determining  inspection 
intervals  does  not  affect  the  effectiveness  of 
the  surveillance  requirements.  The  steam 
generator  snubbers  will  still  be  inspected  at 
the  interval  required  by  the  TS. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  Fulton, 
Assistant  General  Counsel.  Entergy 
Nuclear  Generating  Co..  Pilgrim  Station. 
600  Rocky  Hill  Road.  Plymouth,  MA 
02360. 

NRC  Section  Chief:  L.  Raghavan. 
Acting. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
2,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table  3.3- 
4,  "Engineered  Safety  Feature  Actuation 
System  Instrumentation  Trip  Values," 
Fimctional  Unit  7.b,  "Loss  of  Power. 
460  voh  Emergency  Bus  Undervoltage," 
by  changing  the  referenced  bus  from  the 
460  volt  (V)  bus  to  the  480  V  bus,  by 
removing  the  trip  setpoint,  and  by 
slightly  increasing  the  range  of 
allowable  values  for  the  degraded 
voltage  setting  and  its  associated  time 
delay. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  two  degraded  voltage  protection  relays 
that  are  provided  on  each  of  the  480  V  safety 
buses  act  to  mitigate  the  consequences  of  an 
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accident  by  detecting  a  sustained 
undervoltage  condition,  isolating  the  safety 
buses  from  offsite  power,  and  starting  the 
associated  emergency  diesel  generator  (EDG). 
This  safety  function  is  unchanged  by  the 
proposed  allowable  voltage  setting  revisions. 
The  revised  settings  for  the  degraded  voltage 
protection  relays  will  continue  to  provide  the 
safety  function  of  protecting  the  associated 
Qass  IE  equipment  from  the  effects  of  a  low 
voltage  condition.  The  time  delays  remain 
within  those  assumed  in  the  ANO-2 
[Arkansas  Nuclear  One,  Unit  2]  safety 
analyses.  Additionally,  the  revised  allowable 
voltage  settings  will  not  result  in  any 
unnecessary  isolation  from  the  off-site  power 
sources.  The  relocation  of  trip  setpoint  values 
to  station  surveillance  procedures  allows 
operational  flexibility  to  account  for 
additional  margins,  drifts,  or  uncertainties 
while  ensuring  that  the  relays  are  set  to 
actuate  within  the  acceptable  range  of 
allowable  values  denoted  in  the  TSs.  Since 
the  proposed  change  does  not  adversely 
impact  the  mitigating  function  of  the  relays, 
the  consequences  of  an  accident  previously 
evaluated  remains  unchanged. 

The  ANO-2  technical  specifications  will 
continue  to  require  the  480  V  bus  degraded 
voltage  functions  to  be  surveillance  tested  at 
their  present  frequency  without  changing  the 
modes  in  which  the  surveillance  is  required 
or  the  modes  of  applicability  for  these 
components.  The  technical  specifications 
will  continue  to  require  the  same  actions  as 
currently  exist  for  the  inoperability  of  one  or 
more  of  the  480  V  bus  degraded  voltage 
relays. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2 — Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident 
from  any  Previously  Evaluated. 
The  proposed  change  introduces  no  new 
modes  of  plant  operation  or  new  plant 
configuration  that  could  lead  to  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  being  introduced.  The 
480  V  bus  degraded  voltage  relays  are 
required  to  operate  upon  detection  of  a 
sustained  undervoltage  condition  to  protect 
the  Class  IE  components  from  damage  from 
low  voltage  by  initiating  transfer  of  the  4160 
V  safety  bus  power  source  to  the  EDG.  This 
safety  function  remains  unchanged  by  the 
proposed  allowable  voltage  setting  revisions, 
and  the  prof>osed  values  continue  to  provide 
the  required  actions  consistent  with  the 
ANO-2  safety  analysis. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 
The  two  degraded  voltage  relays  located  on 
each  480  V  safety  bus  are  provided  to  detect 
sustained  undervoltage.  isolate  the  safety 
buses,  and  start  the  EDGs.  This  safety 
function  remains  unchanged  by  the  proposed 
revisions  to  the  allowable  values.  The 
proposed  changes  to  the  allowable  values  for 
the  degraded  voltage  relays  incorporate 
channel  uncertainties  and  calibration 


tolerances,  while  fully  meeting  their  required 
safety  functions  of  degraded  voltage 
protection  without  resulting  in  undesired 
tripping  of  the  offsite  power  source. 

The  slightly  higher  range  of  allowable 
values  for  the  degraded  voltage  settings 
allows  enhanced  protection  of  the  Class  IE 
components,  but  does  not  result  in  undesired 
tripping  of  the  offsite  power  source  for  the 
analyzed  grid  minimum  normal  condition.  In 
addition,  the  slight  increase  in  the  range  of 
allowable  values  for  the  degraded  voltage 
time  delay  remains  well  within  the 
assumption  of  the  accident  analysis. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Rejmolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 
Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
2.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  technical  specification  (TS) 
requirement  that  the  reactor  core  be 
subcritical  for  a  minimum  of  175  hours 
prior  to  discharge  of  more  than  70 
assemblies  to  the  spent  fuel  pool  (SFP), 
to  the  technical  requirements  manual 
(TRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  accident  of  concern  related  to  the 
proposed  change  is  the  fuel  handling 
accident.  This  accident  assumes  a  dropped 
fuel  assembly.  One  of  the  assumptions  made 
in  the  analysis  is  that  fuel  movement  is 
delayed  at  least  100  hours  after  shutdown  to 
allow  for  radioactive  decay  of  the  fission 
product  inventory.  TS  3.9.3.a  provides  this 
restriction.  The  analysis  does  not  assume  any 
further  delay  in  fuel  movement  following  the 
initial  100-hour  decay  period.  The  relocation 
of  TS  3.9.3.b  will  not  impact  this  assumption. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 


2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  relocates  TS  3.9.3.b 
to  the  TRM.  There  are  no  changes  to  the 
design  or  operation  of  the  facility  proposed. 
Thus,  there  are  no  new  or  different  kinds  of 
accidents  created.  SFP  cooling  capability  and 
the  heat  load  generated  by  the  movement  of 
fuel  into  the  SFP  will  continue  to  be 
evaluated  under  10  CFR  50.59.  The  SFP 
cooling  system  includes  two  cooling  pumps 
and  one  heat  exchanger.  In  addition,  several 
systems  are  available  for  makeup  when 
needed.  Under  postulated  accident 
conditions,  when  no  pool  cooling  systems  are 
operational,  the  maximum  temperature  at  the 
inlet  to  the  cells  is  assumed  to  be  equal  to 
the  saturation  temperature  at  atmospheric 
pressure  or  212F  [Fahrenheit]  (allowed  to 
boil).  The  proposed  change  does  not  increase 
the  possibility  of  a  complete  loss  of  pool 
cooling. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  relocates  TS  3.9.3.b 
to  the  TRM.  Following  relocation,  any  future 
changes  to  TRM  3.9.3.b  will  be  assessed 
under  the  guidance  of  10  CFR  50.59.  The 
ANO  [Arkansas  Nuclear  One]  50.59  process 
will  provide  an  evaluation  to  ensure  heat 
loads  transferred  will  be  within  the  cooling 
capacity  of  the  service  water  system. 
Analyses  will  continue  to  demonstrate  that 
even  in  the  event  of  a  loss  of  SFP  cooling, 
the  maximum  temperature  in  the  pool  is  such 
that  design  limits  associated  with  assuring 
the  integrity  of  the  fuel  cladding  are  satisfied. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 
Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
2,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Uie  technical  specification 
definitions  of  response  time  for  the 
reactor  trip  system  (RTS)  and  for 
engineered  safety  features  (ESFs)  to 
allow  use  of  either  an  allocated  or  a 
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measured  response  time  for  select 
sensors  in  these  two  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response  time  testing  is  not  an  initiator  of 
any  previously  evaluated  accident.  The 
proposed  change  to  the  definition  of  RTS  and 
ESF  response  time  allows  substitution  of  an 
allocated  response  time  for  selected  sensors 
in  lieu  of  measuring  the  sensor  response 
time.  The  allocated  response  times 
adequately  represent  the  response  time  of  the 
components  such  that  the  safety  systems 
utilizing  these  components  will  continue  to 
perform  their  accident  mitigation  function  as 
assumed  in  the  safety  analysis.  Response 
time  testing  for  the  non-sensor  portions  of  the 
channels  will  continue  to  use  a  series  of 
sequential  or  overlapping  test  measurements. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
physical  change  to  the  plant.  Modifications 
will  not  be  made  to  existing  components  nor 
will  any  new  or  different  types  of  equipment 
be  installed.  The  proposed  change  modifies 
the  definitions  for  RTS  and  ESF  response 
time  and  allows  the  substitution  of  an 
allocated  response  time  in  lieu  of  measured 
sensor  resptonse  time  for  selected  sensors. 
The  response  time  assumed  in  the  accident 
analysis  for  the  non-sensor  portions  of  the 
channels  will  continue  to  be  verified  using  a 
series  of  sequential  or  overlapping  test 
measurements.  Appropriate  actions  will  be 
taken  to  ensure  overall  channel  response 
time  remains  within  the  times  specified  in 
the  accident  analysis. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  mai;gin  of 
safety? 

The  proposed  change  modifies  the 
definitions  of  RTS  and  ESF  response  time  to 
allow  a  substitution  of  an  allocated  response 
time  for  selected  sensors  in  lieu  of  measuring 
the  response  time.  The  allocated  time 
adequately  represents  the  actual  measured 
time  for  the  associated  sensors.  The  overall 
response  time  of  each  channel  will  continue 
to  be  measured  using  a  series  of  sequential, 
overlapping  or  entire  channel  measurements 
to  ensure  the  components  actuated  by  each 
channel  perform  their  accident  mitigation 


function  within  the  response  time  assumed 
in  the  safety  analysis. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Granun. 
Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric 
Station.  Unit  3,  St.  Charles  Parish. 
Louisiana 

Date  of  amendment  request: 
September  21,  2001. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  (Entergy,  the 
licensee)  is  requesting  approval  of 
changes  to  the  Waterford  Steam  Electric 
Station,  Unit  3.  Operating  License  and 
Technical  Specifications  associated 
with  an  increase  in  the  licensed  power 
level.  The  changes  involve  a  proposed 
increase  in  the  power  level  from  3,390 
Megawatts  thermal  (MWt)  to  3,441 
MWt.  These  changes  result  from 
increased  feedwater  flow  measurement 
accuracy  to  be  achieved  by  utilizing 
high  accuracy  ultrasonic  flow 
meastu^ment  instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  change 
included  a  review  of  the  Nuclear  Steam 
Supply  System  (NSSS)  systems  and 
components  that  could  be  affected  by  this 
change.  All  systems  and  components  will 
function  as  designed,  and  the  applicable 
performance  requirements  have  been 
evaluated  and  found  to  be  acceptable. 

The  primary  loop  components  (reactor 
vessel,  reactor  internals,  control  element 
drive  mechanisms,  loop  piping  and  supports, 
reactor  coolant  pumps,  steam  generators,  and 
pressurizer)  continue  to  comply  with  their 
applicable  structural  limits  and  will  continue 
to  perform  their  intended  design  functions. 
Thus,  there  is  no  increase  in  the  probability 
of  a  structural  failure  of  these  components. 
The  Leak  Before  Break  analysis  conclusions 
remain  valid,  and  thus  the  limiting  break 


sizes  determined  in  this  analysis  remain 
bounding.  All  of  the  NSSS  vtrill  still  perform 
the  intended  design  functions  during  normal 
and  accident  conditions.  The  auxiliary 
systems  and  components  continue  to  meet 
their  applicable  structural  limits  and  will 
continue  to  perform  their  intended  design 
functions.  Thus,  there  is  no  increase  in  the 
probability  of  a  structural  failure  of  these 
components.  All  of  the  NSSS  and  Balance  of 
Plant  (BOP)  interface  systems  will  continue 
to  perform  their  intended  design  functions. 
The  main  steam  safety  valves  (MSSVs)  will 
provide  adequate  relief  capacity  to  maintain 
the  steam  generator  pressures  within  design 
limits.  The  atmospheric  dump  valves  and 
steam  bypass  valves  meet  design  sizing 
requirements  at  the  uprated  power  level.  The 
current  Loss  of  Coolant  Accident  (LOCA) 
hydraulic  forcing  functions  are  still  bounding 
for  the  proposed  1.5  percent  increase  in 
power. 

Because  the  integrity  of  the  plant  will  not 
be  affected  by  operation  at  the  uprated 
condition,  it  is  concluded  that  all  structures, 
systems,  and  components  required  to 
mitigate  a  transient  remain  capable  of 
fulfilling  their  intended  functions.  The 
reduced  uncertainty  in  the  flow  input  to  the 
power  calorimetric  measurement  allows  the 
current  safety  analyses  to  be  used,  without 
change,  to  support  operation  at  a  core  power 
of  3,441  megavyatts  thermal  (MWt).  As  such, 
all  Updated  Final  Safety  Analysis  Report 
(UFSAR)  Chapter  15  accident  analyses 
continue  to  demonstrate  compliance  with  the 
relevant  event  acceptance  criteria.  Those 
analyses  performed  to  assess  the  effects  of 
mass  and  energy  releases  remain  valid.  Th» 
source  terms  used  to  assess  radiological 
consequences  have  been  reviewed  and 
determined  to  either  bound  operation  at  the 
1.5  percent  uprated  condition,  or  new 
analyses  were  performed  to  verify  all 
acceptance  criteria  continue  to  be  met. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No  new  accident  scenarios,  failure 
mechanisms,  or  single  failures  are  introduced 
as  a  result  of  the  prop>osed  changes.  The  new 
installation  of  the  LEFM  (leading  edge  flow 
meter]  CheckPlus  system  has  been  analyzed, 
and  failures  of  this  system  will  have  no  effect 
on  any  safety-related  system  or  any  systems, 
structures  or  components  required  for 
transient  mitigation.  All  systems,  structures, 
and  components  previously  required  for  the 
mitigation  of  a  transient  remain  capable  of 
fulfilling  their  intended  design  functions. 
The  proposed  changes  have  no  adverse 
effects  on  any  safety-related  system  or 
component  and  do  not  challenge  the 
performance  or  integrity  of  any  safety  related 
system. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
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involve  a  significant  reduction  in  a  margin  of 
safety? 

Operation  at  the  uprated  power  condition 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Analyses  of  the  primary 
fission  product  barriers  have  concluded  that 
all  relevant  design  criteria  remain  satisfied. 
both  from  the  standpoint  of  the  integrity  of 
the  primary  fission  product  barrier  and  from 
the  standpoint  of  compliance  with  the 
required  acceptance  criteria. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
..standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW..  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Granmi. 

Exelon  Generation  Company.  LLC, 

Docket  Nos.  STN  50-456  and  STN 

50-457,  Braid  wood  Station.  Units  1 

and  2,  Will  County.  Illinois 
Docket  Nos.  STN  50-^54  and  STN  50- 

455,  Byron  Station,  Units  1  and  2. 

Ogle  County,  Illinois 
Docket  Nos.  50-237  and  50-249. 

Dresden  Nuclear  Power  Station. 

Units  2  and  3.  Grundy  County, 

Illinois 
Docket  Nos.  50-373  and  50-374.  LaSalle 

County  Station.  Units  1  and  2. 

LaSalle  County,  Illinois 
Docket  Nos.  50-352  and  50-353. 

Limerick  Generating  Station,  Units 

1  and  2.  Montgomery  County. 

Pennsylvania 
Docket  Nos.  STN  50-277  and  STN  50- 

278,  Peach  Bottom  Atomic  Power 

Station.  Units  2  and  3,  York 

County.  Pennsylvania 
Docket  Nos.  50-254  and  50-265,  Quad 

Cities  Nuclear  Power  Station.  Units 

1  and  2,  Rock  Island  County, 

Illinois 
Date  of  amendment  request:  August  1, 

2001. 
Description  of  amendment  request: 
The  requested  changes  to  the  technical 
specifications  (TSs)  propose  to  revise 
requirements  that  have  been  superceded 
based  on  licensed  operator  training 
programs  being  accredited  by  the 
Institute  for  Nuclear  Power  Operations 
(INPO).  promulgation  of  the  revised  10 
CFR  part  55.  Operators'  Licenses,  and 
adoption  of  a  systems  approach  to 
training  as  required  by  10  CFR  50.120, 
Training  and  qualification  of  nuclear 
power  plant  personnel.  The  same 
changes  were  requested  by  AmerGen 
Energy  Company,  LLC  (AmerGen)  for 


the  Clinton  Power  Station,  Oyster  Creek, 
and  Three  Mil^  Island,  Unit  1.  The 
proposed  no  significant  hazards 
consideration  for  those  plants  is 
published  elsewhere  in  the  Federal 
Register  under  AmerGen. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  emalysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staffs  review  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  will  be  no  changes  to  the  procedures 
by  which  the  operators  operate  the  plants. 
There  will  be  no  changes  to  the  systems, 
structures,  or  components  in  the  plants. 

Based  on  the  above,  these  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

There  will  be  no  changes  to  the  procedures 
by  which  the  operators  operate  the  plants. 
There  will  be  no  changes  to  the  systems, 
structures,  or  components  in  the  plants. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  will  be  no  change  in  the  plants' 
systems,  structures,  or  components,  nor  in 
the  way  in  which  they  will  be  operated  as  a 
result  of  the  proposed  changes.  Therefore,  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  maigin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Vice  President,  General  Counsel, 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way,  Kennett  Square.  PA  19348. 

NRC  Section  Chiefs:  Anthony  J. 
Mendiola,  James  W.  Clifford. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN 
50-455,  Byron  Station,  Unit  Nos.  1 
and  2.  Ogle  County,  Illinois 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2.  Will  County,  Illinois 
Date  of  amendment  request: 
September  21,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  fi-om  the  Technical 
Specifications  (and.  as  applicable,  other 


elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  (Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97. 
"Instnunentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  Diuing 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI.  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11.  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  jmd  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31 ,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
September  21.  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion"! — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMl-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
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radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Fast  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMl-2  accident  guidance 
through  the  use  of  the  SAMCs.  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  signiHcant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated. 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  im(>act  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — ^The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation. 


procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen.  Vice  President.  General  Counsel, 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way,  Kennett  Square,  PA  19348. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 
FirstEnergy  Nuclear  Operating 

Company,  et  al..  Docket  No.  50-412. 
Beaver  Valley  Power  Station,  Unit 
2,  Beaver  County,  Pennsylvania 

Date  of  amendment  request:  Jime  28, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specification  (TS)  3.1.1.4 
upper  limit  for  the  moderator 
temperature  coefficient  (MTC)  from  0  x 
10  -  -*  change  in  reactivity  per  degree 
Fahrenheit  ("k/k/°F)  to  +0.2  x  lO'*  "k/ 
k/°F  for  power  levels  up  to  70  percent 
of  rated  thermal  power  (RTF),  and 
ramping  linearly  to  0  x  10  -  *  "k/k/°F 
from  70  percent  to  100  percent  RTP.  The 
proposed  change  is  needed  to  address 
future  core  designs  with  higher  energy 
requirements,  associated  with  plant 
operation  at  higher  capacity  factors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  proposed  change  from  a[nl  MTC 
of  0  X 10-*  "k/ky°F  to  a  positive  moderator 
temperature  coefficient  (PMTC)  of  +0.2  x 
10"*  "k/k/°F  does  not  introduce  an  initiator 
of  any  design  basis  accident  or  event.  The 
proposed  change  does  not  adversely  affect 
accident  initiatore  or  precursors  nor  alter  the 
configiuation  of  the  facility  or  the  manner  in 


which  the  plant  is  maintained.  Thus,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  change  to  a  PMTC  does  not 
alter  or  prevent  the  ability  of  structures, 
systems,  and  components  (SSCs)  from 
performing  their  intended  function  to 
mitigate  the  consequences  of  an  initiating 
event  within  the  assumed  acceptance  limits. 
The  proposed  change  is  consistent  with  the 
safety  analysis  assumptions  and  resultant 
consequences.  Accident  analyses  affected  by 
the  prof)08ed  change  have  been  reanalyzed 
and  all  applicable  acceptance  criteria  have 
been  met.  Thus,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  change  to  a  PMTC  does  not 
involve  a  physical  alteration  of  the  plant  (i.e.. 
no  new  or  different  type  of  equipment  will 
be  installed),  subsequently  no  new  or 
different  failure  modes  or  limiting  single 
failures  are  created.  The  plant  will  not  be 
operated  in  a  different  manner  due  to  the 
proposed  change.  All  SSCs  will  continue  to 
function  as  currently  designed.  Thus,  the 
proposed  change  does  not  create  any  new  or 
different  accident  scenarios. 

Therefore,  the  proposed  amendment  does 
not  create  the  fK)ssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  change  to  a  PMTC  does 
not  involve  revisions  to  any  safety  limits  or 
safety  system  settings  that  would  adversely 
impact  plant  safety.  The  proposed 
amendment  does  not  alter  the  functional 
capabilities  assumed  in  a  safety  analysis  for 
any  SSCs  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facility. 

All  of  the  applicable  acceptance  criteria 
(i.e.,  preventing  reactor  coolant  system  (RCSj 
or  main  steam  system  overpressurization, 
maintaining  the  minimum  departure  from 
nucleate  boiling  ratio  |DN6R],  preventing 
core  uncovery,  preventing  fuel  temperatures 
from  exceeding  their  limit,  preventing  clad 
damage,  and  limiting  the  number  of  fuel  rods 
that  enter  a  departure  from  nucleate  boiling 
(DNBJ  condition)  for  each  of  the  analyses 
affected  by  the  proposed  change  continue  to 
be  met.  The  conclusions  of  the  UFSAR 
remain  valid.  Thus,  since  the  operating 
parameters  and  system  performance  will 
remain  within  design  requirements  and 
safety  analysis  assumptions,  safety  margin  is 
maintained. 

Therefore,  the  propiosed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
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standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street.  Akron.  OH  44308. 

NRC  Section  Chief:  Lakshminaras 
Raghavan,  (Acting). 
GPU  Nuclear  Inc..  Docket  No.  50-320. 
Three  Mile  Island  Nuclear 
Generating  Station.  Unit  2,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  June  21, 

2001. 

Description  of  amendment  request: 
The  proposed  technical  specifications 
change  request  (TSCR)  No.  81  is  to 
revise  Three  Mile  Island  Nuclear 
Generating  Station,  Unit  2  (TMl-2) 
Technical  Specification  (TS) 
Administrative  Controls  section  that 
will  provide  consistency  with  the 
changes  to  the  revised  50.59  rule  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  Regulations,  as  published  in 
the  Federal  Register  on  October  4, 1999 
(64  FR  53582). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  reflect  the  revised 
50.59  rule,  issued  as  a  Final  Rule  in  Octotier 
4, 1999,  and  do  not  impact  the  operation  of 
any  system  or  component  assumed  in  any 
accident  analysis.  The  proposed  change  does 
not  change  the  requirement  to  perform  a 
50.59  review  when  required  by  the  Technical 
Specification  Administrative  Controls.  Based 
on  the  administrative  nature  of  this  change 
there  will  be  no  direct  impact  on  the 
radiological  source  term.  Therefore,  these 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  a  change  to  the 
plant  design  or  operation.  No  new  or 
different  types  of  equipment  will  be  installed 
as  a  result  of  this  change.  The  proposed 
change  is  administrative  in  nature  and  makes 
the  language  in  the  Technical  Specification 
Administrative  Controls  conform  to  the  Final 
Rule,  dated  October  4, 1999,  related  to  the  10 
CFR  50.59  rule.  No  new  accident  mode  or 
equipment  failure  modes  are  created  by  these 
changes.  Therefore,  these  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 


Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  or 
have  a  direct  effect  on  any  safety  analysis 
assumptions.  The  proposed  change  is 
administrative  in  nature  and  makes  the  TS 
Administrative  Control  language  conform  to 
the  Final  Rule,  dated  October  4. 1999,  related 
to  the  10  CFR  50.59  rule.  Changes  to  the 
facility  that  result  in  meeting  the  criteria  of 
10  CFR  50.59  will  still  require  NRC  approval 
pursuant  to  10  CFR  50.59. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Robert  A.  Gramm. 
Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  October 
5,  2001. 

Description  of  amendment  request: 
The  licensee  proposed  to  amend  the 
Technical  Specifications  (TSs)  to  change 
the  licensing  basis  requirement  for 
establishing  contaiimient  hydrogen 
monitoring  "within  30  minutes"  to 
"within  3  hours"  of  initiating 
emergency  core  cooling  following  a  loss- 
of-coolant  accident  (LOCA). 

Basj's  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  three  standards  of  10  CFR  50.92(c). 
The  licensee's  analysis  is  presented 
below: 

1.  The  operation  of  Nine  Mile  Point  Unit 
2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  Updated  Safety  Analysis  Report 
(USAR)  Chapter  15  accident  analyses  do  not 
require  or  take  credit  for  hydrogen 
monitoring  to  be  established  shortly  after  a 
loss  of  coolant  accident  (LOCA).  Post-LOCA 
hydrogen  production  occurs  over  a  long 
period  of  time,  and  an  extension  from  30 
minutes  to  3  hours  for  establishing  hydrogen 
monitoring  will  have  a  positive  impact  on  the 
ability  of  the  operators  to  concentrate  on 
their  more  immediate  actions  while  having 
no  negative  impact  on  containment  integrity 
or  the  long-term  assessment  efforts.. 


Therefore,  the  proposed  license  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2  in  accordance  with  the  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Control  room  operators  use  the 
containment  hydrogen  monitors  following  a 
LOCA  to  establish  hydrogen  control 
measures  should  it  become  necessary.  The 
proposed  license  amendment  would  not 
eliminate  the  requirement  to  establish 
hydrogen  monitoring,  but  would  allow  it  to 
be  delayed  until  those  actions  required  to 
mitigate  the  accident  and  verify  proper 
operation  of  essential  safety  equipment  have 
been  completed.  The  proposed  extension 
maintains  the  requirement  to  establish 
hydrogen  monitoring  well  before  calculated 
conditions  inside  the  containment  indicate 
any  need  to  initiate  hydrogen  control 
measures.  Therefore,  the  proposed  license 
amendment  will  not  create  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 

2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  need  to  establish  hydrogen  control 
measures  will  not  be  present  within  the  first 

3  hours  following  a  LOCA  since  there  will 
not  be  significant  hydrogen  accumulation.  By 
extending  the  time  allowed  to  establish 
containment  hydrogen  monitoring,  the 
operators  can  remain  focused  on  the  actions 
necessary  to  mitigate  the  accident  before 
directing  their  attention  to  hydrogen  control 
measures  and  other  long-term  actions.  The 
proposed  extension  maintains  the 
requirement  to  establish  hydrogen 
monitoring  well  before  calculated  conditions 
inside  the  containment  indicate  any  need  to 
initiate  hydrogen  control  measures. 
Therefore,  the  proposed  license  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323. 
Diablo  Canyon  Nuclear  Power  Plant 
(DCPP),  Units  1  and  2,  San  Luis 
Obispo  County,  California 
Date  of  amendment  requests: 
September  13,  2001. 

Description  of  amendment  requests: 
The  proposed  license  amendments 


Federal  Register/ Vol.  66.  No.  211 /Wednesday,  October  31,  2001/NoUces 


55021 


would  revise  Technical  Specification 
(TS)  3.7.16,  "Spent  Fuel  Pool  Boron 
Concentration,"  TS  3.7,17,  "Spent  Fuel 
Assembly  Storage — Region  1 /Region  2," 
and  TS  4.3,  "Fuel  Storage"  for  DCPP 
Units  1  and  2,  to  allow  the  use  of  credit 
for  soluble  boron  in  the  spent  fuel  pool 
criticality  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Response:  No. 

There  is  no  increase  in  the  probability  of 
a  fuel  assembly  drop  accident  in  the  spent 
fuel  pool  (SFP)  when  considering  the 
presence  of  soluble  boron  in  the  SFP  water 
for  criticality  control.  The  handling  of  the 
fuel  assemblies  does  not  change  as  a  result 
of  crediting  soluble  boron  in  the  SFP. 

There  is  no  increase  in  the  probability  of 
the  accidental  misloading  of  a  fuel  assembly 
into  the  SFP  racks  when  considering  the 
presence  of  soluble  boron  in  the  SFP  water 
for  criticality  control.  Fuel  assembly 
placement  will  continue  to  be  controlled 
pursuant  to  approved  fuel  handling 
procedures  and  will  be  in  accordance  with 
the  Technical  Specification  (TS)  SFP  storage 
configuration  limitations. 

There  is  no  increase  in  the  consequences 
of  an  accidental  drop  or  accidental 
misloading  of  a  fuel  assembly  into  the  SFP 
racks  because  the  criticality  analysis 
demonstrates  that  the  pool  will  remain 
subcritical  following  either  event  even  if  the 
pool  contains  a  boron  concentration  less  than 
that  currently  specified  in  the  TS.  The 
current  TS  limitation  will  ensure  that  an 
adequate  SFP  boron  concentration  will  be 
maintained. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  SFP  water 
considering  the  presence  of  soluble  boron  in 
the  pool  water  for  subcriticality  control  since 
a  high  concentration  of  soluble  boron  has 
always  been  maintained  in  the  SFP  water. 

There  is  no  increase  in  the  consequences 
of  a  loss  of  normal  SFP  cooling  because  the 
2,000  ppm  boron  concentration  required  by 
TS  provides  significant  negative  reactivity  to 
provide  subcritical  margin  such  that  the  SFP 
kcfr  is  maintained  less  than  or  equal  to  0.95 
up  to  boiling  (21 2°F). 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Response:  No. 

Spent  fuel  handling  accidents  are  not  new 
or  different  types  of  accidents;  they  have 
been  analyzed  in  Section  15.5.22  of  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR). 


Criticality  accidents  in  the  SFP  are  not  new 
or  different  types  of  accidents;  they  have 
been  analyzed  in  the  UFSAR  and  in  the 
Criticality  Analysis  reports  associated  with 
the  specific  license  amendments  for  fuel 
enrichments  up  to  5.0  weight  percent  U-235. 

Because  soluble  boron  has  always  t>een 
required  in  the  SFP  water,  and  is  currently 
required  by  TS.  credit  for  soluble  boron  will 
have  no  effect  on  normal  pool  operation  and 
maintenance.  Crediting  soluble  boron  in  the 
SFP  criticality  analysis  will  only  result  in 
increased  sampling  to  verify  the  boron 
concentration.  This  increased  sampling 
frequency  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

The  SFP  dilution  analysis  demonstrates 
that  a  dilution  which  could  increase  the  rack 
kcfr  to  greater  than  0.95  is  not  a  credible 
event.  Therefore,  crediting  soluble  boron  in 
the  SFP  criticality  analysis  will  not  result  in 
the  possibility  of  a  new  kind  of  accident. 

Re%ased  specifications  continue  to  specify 
the  requirements  for  SFP  storage 
configurations.  The  only  significant  changes 
relate  to  the  criteria  for  determining  the 
storage  configuration.  Because  the  proposed 
SFP  storage  configuration  limitations  will  be 
similar  to  those  currently  contained  in  the 
TS,  the  new  limitations  will  not  have  any 
significant  effect  on  normal  SFP  operations 
and  maintenance  and  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  A  SFP  loading  verification  will 
continue  to  be  performed  to  ensure  that  the 
SFP  loading  configuration  meets  the 
specified  requirements. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Response:  No. 

The  TS  changes  proposed  by  this  license 
amendment  request  and  the  resulting  spent 
fuel  storage  limitations  will  provide  an 
adequate  safety  margin  to  ensure  that  the 
stored  fuel  assembly  array  will  always 
remain  subcritical.  Those  limits  are  based  on 
a  plant  specific  criticality  analysis  performed 
for  the  Diablo  Canyon  Units  1  and  2  SFPs 
that  includes  technically  supported  margins. 

While  the  criticality  analysis  utilized  credit 
for  soluble  boron,  storage  configurations  have 
been  defined  to  ensure  that  the  spent  fuel 
rack  kefr  will  be  less  than  1.0  with  no  soluble 
boron  with  a  95  percent  probability  at  a  95 
percent  confidence  level.  Soluble  boron 
credit  is  used  to  offset  uncertainties, 
tolerances  and  off-normal  conditions,  and  to 
provide  subcritical  margin  such  that  the  SFP 
keff  is  maintained  less  than  or  equal  to  0.95. 
Since  kcrr  is  less  than  or  equal  to  0.95,  the 
current  margin  of  safety  is  maintained. 

A  substantial  reduction  in  the  SFP  soluble 
boron  concentration  that  could  lead  to 
exceeding  a  keir  of  0.95  has  been  evaluated 
and  shown  not  to  be  credible. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 
Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323. 
Diablo  Canyon  Nuclear  Power  Plant 
(DCPP).  Unit  Nos.  1  and  2.  San  Luis 
Obispo  County,  California 

Date  of  amendment  requests: 
September  13,  2001. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  modify  Technical  Specification 
(TS)  5.5.9,  "Steam  Generator  Tube 
Surveillance  Program,"  to  allow 
extension  of  steam  generator  tube  W  star 
alternate  repair  criteria  for  DCPP  Units 
1  and  2,  from  Cycles  10  and  1 1  to  Cycles 

12  and  13. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  it.s  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Of  the  various  accidents  previously 
evaluated,  the  extension  of  the  steam 
generator  (SG)  tube  W  star  (W)  alternate 
repair  criteria  (ARC)  through  Cycles  12  and 

13  only  affects  the  steam  generator  tut)e 
rupture  (SGTR)  accident  evaluation  and  the 
postulated  steam  line  break  (SLB)  accident 
evaluation.  Loss-of-coolant  accident  (LOCA) 
conditions  cause  a  compressive  axial  load  to 
act  on  the  tube.  Therefore,  since  the  LOCA 
tends  to  force  the  tube  into  the  tubesheet 
rather  than  pull  it  out.  it  is  not  a  factor  in 
this  evaluation. 

For  the  SGTR  accident,  the  required 
structural  margins  of  the  SC  tubes  will  be 
maintained  by  the  presence  of  the  tubesheet. 
Tube  rupture  is  precluded  for  cracks  in  the 
Westinghouse  explosive  tube  expansion 
(WEXTEX)  region  due  to  the  constraint 
provided  by  the  tubesheet.  Therefore, 
Regulatory  Guide  (RG)  1.121,  "Bases  for 
Plugging  Degraded  PWR  Steam  Generator 
Tubes,"  margins  against  burst  are  maintained 
for  both  normal  and  postulated  accident 
conditions. 

WCAP-14797,  Revision  1,  defines  a  length. 
W*.  of  degradation  free  expanded  tubing  that 
provides  the  necessary  resistance  to  tube 
pullout  due  to  the  pressure  induced  forces 
(with  applicable  safety  factors  applied).  The 
W*  length  supplies  the  necessary  resistive 
force  to  preclude  pullout  loads  under  both 
normal  operating  and  accident  conditions. 
The  contact  pressure  results  from  the 
WEXTEX  expansion  process,  thermal 
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expansion  mismatch  between  the  tube  and 
tubesheet  and  from  the  differential  pressure 
between  the  primary  and  secondary  side.  The 
proposed  changes  do  not  affect  other 
systems,  structures,  components,  or 
operational  features.  Therefore,  the  proposed 
change  results  in  no  significant  increase  in 
the  probability  of  the  occurrence  of  an  SGTR 
or  SLB  accident. 

The  consequences  of  an  SGTR  accident  are 
affected  by  the  primary-to-secondary  leakage 
flow  during  the  accident.  Primary-to- 
secondary  leakage  flow  through  a  postulated 
broken  tube  is  not  affected  by  the  proposed 
changes  since  the  tubesheet  enhances  the 
tube  integrity  in  the  region  of  the  WEXTEX 
expansion  by  precluding  tube  deformation 
beyond  its  initial  expanded  outside  diameter. 
The  resistance  to  both  tube  rupture  and 
collapse  is  strengthened  by  the  tubesheet  in 
that  region.  At  normal  operating  pressures. 
leakage  from  primary  water  stress  corrosion 
cracking  (PWSCC)  in  the  W*  length  is  limited 
by  both  the  tube-to-tubesheet  crevice  and  the 
limited  crack  opening  permitted  by  the 
tubesheet  constraint.  No  leakage  has  been 
observed  in  any  in-situ  test  of  W*  indications 
identified  to  date.  Consequently,  negligible 
normal  operating  leakage  is  expected  from 
cracks  within  the  tubesheet  region. 

SLB  leakage  is  limited  by  leakage  flow 
restrictions  resulting  from  the  crack  and  tiibe- 
to-tubesheet  contact  pressures  that  provide  a 
restricted  leakage  path  above  the  indications 
and  also  limit  the  degree  of  crack  face 
opening  compared  to  free  span  indications. 
The  total  leakage,  that  is.  the  combined 
leakage  for  all  such  tubes,  plus  the  combined 
leakage  developed  by  any  other  ARC,  are 
maintained  below  the  maximum  allowable 
SLB  leak  rate  limit,  such  that  off-site  doses 
are  maintained  less  than  10  CFR  100 
guideline  values. 

Therefore,  based  on  the  above  evaluation, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  do*s  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  introduce 
any  changes  or  mechanisms  that  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  Tube  bundle  integrity  is  expected 
to  be  maintained  for  all  plant  conditions 
upon  continued  implementation  of  the  W* 
ARC. 

Axial  indications  left  in  service  shall  have 
the  upper  crack  tip  below  the  top  of  the 
tubesheet  (TTS)  by  at  least  the  value  of  the 
nondestructive  examination  (NDE) 
uncertainty  and  crack  growth  allowance, 
such  that  at  the  end  of  the  subsequent 
operating  cycle  the  entire  crack  remains 
below  the  tubesheet  secondary  face,  thereby 
minimizing  the  potential  for  free  span 
cracking  and  demonstrating  that  an 
acceptable  level  of  risk  is  maintained  for 
tubes  returned  to  service  under  W*  ARC. 
This  repair  criteria  is  in  addition  to  ensuring 
that  the  upper  crack  tip  is  located  below  the 
bottom  of  the  WEXTEX  transition  by  at  least 
the  NDE  measurement  uncertainty.  Condition 
monitoring  will  verify  that  all  tubes  returned 


to  service  under  W*  ARC  remain  below  the 
TTS,  including  an  allowance  for  NDE 
uncertainty. 

These  changes  do  not  introduce  any  new 
equipment  or  any  change  to  existing 
equipment.  No  new  effects  on  existing 
equipment  are  created  nor  are  any  new 
malfunctions  introduced. 

Therefore,  based  on  the  above  evaluation, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  maintain  the 
required  structural  margins  of  the  SG  tubes 
for  both  normal  and  accident  conditions.  RG 
1.121  is  used  as  the  basis  in  the  development 
of  the  W*  ARC  for  determining  that  SG  tube 
integrity  considerations  are  maintained 
within  acceptable  limits.  RG  1.121  describes 
a  method  acceptable  to  the  NRC  staff  for 
meeting  General  Design  Criteria  14, 15,  31, 
and  32  by  reducing  the  probability  and 
consequences  of  an  SGTR.  RG  1.121 
concludes  that  by  determining  the  limiting 
safe  conditions  of  tube  wall  degradation 
beyond  which  tubes  with  unacceptable 
cracking,  as  established  by  inservice 
inspection,  should  be  removed  from  service 
or  repaired,  the  probability  and  consequences 
of  a  SGTR  are  reduced.  This  RG  uses  safety 
factors  on  loads  for  tube-burst  that  are 
consistent  with  the  requirements  of  Section 
inoftheASMECode. 

For  primarily  axially  oriented  cracking 
located  within  the  tubesheet.  tube-burst  is 
precluded  due  to  the  presence  of  the 
tubesheet.  WCAP-14797,  Revision  1,  defines 
a  length,  W*,  of  degradation  free  expanded 
tubing  that  provides  the  necessary  resistance 
to  tube  pullout  due  to  the  pressure  induced 
forces  (with  applicable  safety  factors 
applied).  Application  of  the  W*  ARC  will 
preclude  unacceptable  primary-to-secondary 
leakage  during  all  plant  conditions.  The 
methodology  for  determining  leakage 
provides  for  large  margins  between 
calculated  and  actual  leakage  values  in  the 
W*  ARC. 

Plugging  of  the  SG  tubes  reduces  the 
reactor  coolant  flow  margin  for  core  cooling. 
Continued  implementation  of  W*  ARC  will 
result  in  maintaining  the  margin  of  flow  that 
may  have  otherwise  been  reduced  by  tube 

plugging.  ,,_,,_      L 

Based  on  the  above,  it  is  concluded  that  the 
proposed  changes  do  not  result  in  a 
significant  reduction  of  margin  with  respect 
to  plant  safety  as  defined  in  the  Final  Safety 
Analysis  Report  Update  or  Bases  of  the  plant 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner.  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San 
Francisco,  California  94120. 


NRC  Section  Chief:  Stephen  Dembek. 
PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and 
2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  Axigast   . 

17.  2001. 

Description  of  amendment  request: 
The  proposed  amendments  delete 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 
The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
-determination  in  its  application  dated 
August  17,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 

perform  many  sampling  and  analysis 
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functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs.  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 


accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3— The  Proposed  Change  Does  Not 

Involve  a  Significant  Reduction  in  the 

Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  requests,  the  requested  changes 
do  not  involve  a  significant  hazards 
consideration. 

The  NRC  staS  proposes  to  determine 
that  the  amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 
South  Carolina  Electric  &■  Gas  Company 
(SCE6<i),  South  Carolina  Public 
Service  Authority,  Docket  No.  50- 
395.  Virgil  C.  Sunwner  Nuclear 
Station.  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Date  of  amendment  request:  October 
1,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (TS)  (and,  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97. 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 


2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  focilities 
and  were  added  to  or  included  in  the  TS 
for  nuclear  power  reactors  currcnUy 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opporttmity  for  comment  in  the  Federal 
Register  on  August  11.  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
October  1.2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  ptost  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMl-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  caf»ability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  ofbite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  thai  a  PASS     - 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
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strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and  . 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP).  the  emergency 
operating  procedures  (EOP).  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  fot  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 
The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effectivCmitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staif  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764. 
Columbia,  South  Carolina  29218, 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting, 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50- 
364.  Joseph  M.  Farley  Nuclear 
Plant,  Units  1  and  2,  Houston 
County,  Alabama 

Date  of  amendment  request:  May  3, 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
relocate  cycle-specific  reactor  coolant 
system  Technical  Specifications 
parameters  limits  to  the  Core  Operating 
Limits  Report.  Also,  a  reference  to  the 
Refueling  Operations  Boron 
Concentration  is  added  to  TS  5.6.5  to 
correct  an  omission. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  is  a 
programmatic  and  administrative  change  that 
does  not  physically  alter  plant  systems,  nor 
does  it  impact  the  performance  of  their 
functions.  No  new  equipment  is  added  nor  is 
installed  equipment  being  changed  or 
operated  in  a  different  manner.  Because  the 
design  of  the  facility  and  system  operating 
parameters  are  not  being  changed,  the 
proposed  amendment  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  cycle-specific  limits  in  the  Core 
Operating  Limits  Report  (COLR)  will 
continue  to  be  controlled  by  the  Farley 
Nuclear  Plant  (FNP)  programs  and 
procedures.  Each  accident  analysis  addressed 
in  the  Final  Safety  Analysis  Report  (FSAR) 
will  be  examined  with  respect  to  changes  in 
the  cycle  dependent  parameters,  which  are 
obtained  from  the  use  of  Nuclear  Regulatory 
Commission  (NRC)  approved  reload  design 
methodologies,  to  ensure  that  the  transient 
evaluation  of  new  reloads  are  bounded  by 
previously  accepted  analyses.  This 
examination,  which  will  be  conducted  per 
the  requirements  of  10  CFR  50.59,  will 
ensure  that  future  reloads  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated.  The  safety  limits  imposed  in 
Technical  Specification  (TS)  2.1  are 
consistent  with  the  values  stated  in  the  FNP 
FSAR. 

This  change  does  not  involve  an  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Relocation  of  the  cycle-specific  parameters 
has  no  influence  or  impact  on,  nor  does  it 
contribute  in  any  way  to  the  probability  or 
consequences  of  an  accident.  No  plant 
equipment,  function  or  plant  operation  will 
be  altered  as  a  result  of  this  proposed  change. 
The  cycle-specific  parameters  are  calculated 
using  the  NRC  approved  methods  and 
submitted  to  the  NRC  to  allow  the  staff  to 
continue  to  trend  the  values  of  these  limits. 
The  TS  will  continue  to  require  operation 
within  the  core  operating  limits  and 
appropriate  actions  will  be  required  if  these 
limits  are  exceeded.  The  safety  limits  are 
maintained  in  the  COLR  and  appropriate 
actions  will  be  required  if  these  limits  are 
exceeded.  In  addition,  the  minimum  limit  for 
Reactor  Coolant  System  flow  will  be  retained 
in  the  TS.  The  safety  limits  imposed  in  TS 
2.1  are  consistent  with  the  values  stated  in 
the  FNP  FSAR. 

This  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  Proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  margin  of  safety  is  not  affected  by  the 
removal  of  cycle-specific  core  operating 
limits  from  the  TS.  The  margin  of  safety 
presently  provided  by  current  TS  limits 
remains  unchanged.  Appropriate  measures 
exist  to  control  the  values  of  these  cycle- 
specific  limits.  The  proposed  amendment 
continues  to  require  operation  within  the 
core  limits  as  obtained  from  NRC  approved 
reload  design  methodologies  and  the  actions 
to  be  taken  if  a  limit  is  exceeded  remain 
unchanged. 

The  development  of  the  limits  for  future 
reloads  will  continue  to  conform  to  those 
methods  described  in  NRC  approved 
documentation.  In  addition,  each  future 
reload  will  involve  a  10  CFR  50.59  evaluation 
to  assure  that  operation  of  the  unit  within  the 
cycle-specific  limits  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  to  relocate  cycle 
specific  parameter  limits  to  the  COLRs  will 
not  affect  plant  design  or  system  operating 
parameters,  there  is  no  detrimental  impact  on 
any  equipment  design  parameters,  and  the 
plant  will  continue  to  operate  within 
prescribed  limits.  The  safety  limits  imposed 
in  TS  2.1  are  consistent  with  the  values 
stated  in  the  FNP  FSAR. 

This  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  rdviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq,,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201, 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50- 
364,  Joseph  M.  Farley  Nuclear 
Plant.  Units  1  and  2,  Houston 
County,  Alabama 

Date  of  amendment  request:  June  5, 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Technical  Specifications  (TSi 
Surveillance  Requirement  3.4.14.1  to 
clarify  that  the  frequency  does  not  apply 
to  Reactor  Coolant  System  Pressure 
Isolation  Valves  in  the  Residual  Heat 
Removal  System  flow  path.  Also,  related 
TS  Bases  and  editorial  changes  are  part 
of  this  TS  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Surveillance 
Requirement  (SR)  3.4.14.1  clarifies  that  the 
requirement  to  test  Reactor  Coolant  System 
(RCS)  Pressure  Isolation  Valves  (PIVs) 
following  valve  actuation  due  to  automatic  or 
manual  action  or  flow  through  the  valve  does 
not  apply  to  PIVs  in  the  Residual  Heat 
Removal  (RHR)  flow  path.  This  resolves  a 
source  of  potential  confusion  and  ensures 
that  the  testing  requirements  are 
implemented  consistent  with  the  historical 
licensing  basis  for  Farley  and  the  Improved 
Technical  Specification  conversion  NRC 
Safety  Evaluation  Report,  The  valves  will 
continue  to  be  tested  for  back  leakage  every 
18  months.  The  proposed  change  does  not 
affect  the  consequences  of  a  previously 
analyzed  accident  since  the  magnitude  and 
duration  of  analyzed  events  are  not  impacted 
by  this  change.  Thus,  the  consequences  of  a 
previously  evaluated  accident  are 
unchanged. 

Therefore,  the  proposed  TS  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  involves  no  change 
to  the  physical  plant.  It  allows  for  a 
clarification  to  the  testing  requirements  to 
ensure  that  the  historical  licensing  basis  for 
Farley  is  maintained.  These  valves  are  tested 
every  18  months  to  ensure  that  the  back 


leakage  is  within  acceptable  limits.  This 
testing  will  continue.  These  changes  do  not 
impact  the  function  of  the  valves. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  physical  plant  is  unaffected  by  this 
change.  The  proposed  change  does  not 
impact  accident  ofisite  dose,  containment 
pressure  or  temperature,  emergency  core 
cooling  system  (ECCS)  or  reactor  protection 
system  (RPS)  settings  or  any  other  parameter 
that  could  affect  a  margin  of  safety.  The 
clarification  of  the  testing  requirements 
ensures  that  future  testing  is  consistent  with 
the  historical  licensing  basis  for  Farley. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham.  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. . 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station,  Units 
No.  1  and  No.  2,  Louisa  County, 
Virginia 

Date  of  amendment  request: 
Septembier  10,  2001, 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Qarification  of  TMI  (Three  Mile 
Island]  Action  Plan  Requirements,"  and 
Regidatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currenUy  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 


information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequenUy 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
September  10,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 
(jerform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMl-2  accident 
and  the  conseauential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  stafl  in 
coping  with  an  accident. 
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The  regulatory  requirements  for  the  PASS 
can  be  ehminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident' 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMl-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated.  I 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
Previously  Evaluated. 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
Occident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the 
Margin  of  Safety. 
The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Based  up>on  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 


The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Donald  P. 
Irwin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 
NRC  Section  Chief:  Richard  J.  Lanfer, 
Acting. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station,  Unit  Nos.  1 
and  2,  Surry  County,  Virginia 
Date  of  amendment  request: 
September  10,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMl  [Three  Mile 
Island)  Action  Plan  Requirements."  and 
Regulatory  Guide  1.97, 
"Instnmientation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 
The  NRC  staff  issued  a  notice  of 
opportunity  for  conunent  in  the  FederaJ 
Register  on  August  11.  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
September  10,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 


hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 
The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  hi^ 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the' 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP).  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  from  any 
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Previously  Evaluated. 
The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3— The  Proposed  Change  Does  Not 

Involve  a  Significant  Reduction  in  the 

Margin  of  Safety. 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  frtjm 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
£md  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Donald  P.  Irwin, 
Esq.,  Hunton  and  Williams,  Riverfront 
Plaza,  East  Tower,  951  E.  Byrd  Street, 
Richmond,  Virginia  23219. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regidations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 


License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  U  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
Eissessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  insf>ection 
at  the  Commission's  Public  Docimient 
Room,  located  at  One  White  Flint  North, 
1 1555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  bom  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdr®nrc.gov. 
Arizona  Public  Service  Company,  et  at.. 
Docket  Nos.  STN  50-528.  STN  50- 
529.  and  STN  50-530,  Palo  Verde 
Nuclear  Generating  Station,  Units 
Nos.  1,  2.  and  3,  Maricopa  County, 
Arizona 
Date  of  application  for  amendments: 
April  1.  2001,  as  supplemented  by  letter 
dated  July  26,  2001. 

Brief  description  of  amendments:  The 
amendment  revises  'Technical 
Specifications  (TS)  section  5.0, 
"Administrative  Controls,"  by  (1) 
clarifying  new  diesel  fuel  oil  limits  for 
water  and  sediment,  (2)  revising 
guidance  on  changes  to  TS  Bases 
consistent  with  changes  to  10  CFR 
50.59,  (3)  adding  clarification  to  the 
requirements  for  the  Safety  Function 
Determination  Program,  (4)  adding  the 
CENTS  computer  code  to  the  list  of 
analytical  methods  used  to  determine 
core  operating  limits,  and  (5)  revising 
the  Core  Operating  Limits  Report  list  of 
references  to  approved  topical  reports. 


Date  of  issuance:  October  15,  2001. 

Effective  date:  October  15.  2001 ,  and 
shall  be  implemented  within  60  days  of 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-137,  Unit 
2-137,  Unit  3-137. 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-5I,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regitten  May  2,  2001  (66  FR  22022). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 
Carolina  Power  &■  Light  Company,  et  al.. 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake 
and  Chatham  Counties,  North 
Carolina 

Date  of  application  for  amendment: 
October  4,  2000,  as  supplemented 
March  8,  2001,  March  27,  April  26.  May 
14,  May  18,  June  4.  June  11,  lune  26. 
June  29,  July  3,  July  16  (2  letters),  July 
17,  August  17,  and  September  20,  2001. 

Brief  description  of  amendment:  The 
license  amendment  revises  the  Harris 
Nuclear  Plant  Technical  Specifications 
to  support  the  replacement  of  the 
current  Westinghouse  Model  D4  steam 
generators  with  Westinghouse  Model 
Delta  75  replacement  steam  generators 
and  revises  the  accident  analyses  to 
adopt  the  alternate  source  term  (AST) 
methodology,  using  the  guidance  of 
Nuclear  Regulatory  Commission  (NRC) 
Regulatory  Guide  1.183. 

Date  of  issuance:  October  12,  2001. 

Effective  date:  October  12,  2001. 

Amendment  No.:  107. 

Facility  Operating  License  No.  NPF- 
63:  Amendment  revises  the  Techiucal 
Specifications. 

Date  of  initial  notice  in  Federal 
RegiHer:  For  the  steam  generator 
replacement  amendment  request,  the 
initial  notice  is  dated  November  1 ,  2000 
(65  FR  65338).  The  March  8,  2001, 
March  27,  April  26,  May  14,  May  18. 
June  4,  June  11,  June  26,  June  29,  July 
3,  July  16  (2  letters),  and  September  20. 
2001,  supplements  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination,  or  expand 
the  scope  of  the  initial  application.  The 
initial  notice  for  the  adoption  of  the 
AST  methodology,  using  the  guidance 
of  NRC  Regulatory  Guide  1.183,  was 
published  on  August  8,  2001  (66  FR 
41612).  The  August  17,  2001. 
supplement  contained  clarif)'ing 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
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consideration  determination,  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  12. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 
Entergy  Nuclear  Indian  Point  2  and 
Entergy  Nuclear  Operations,  Docket 
Nos.  50-003  and  50-247,  Indian 
Point  Nuclear  Generating  Unit  Nos. 
1  and  2,  Westchester  County,  New 
Yoik  I 

Date  of  application  for  amendment: 
July  13.  2001. 

Brief  description  of  amendment:  The 
apiendments  revise  Technical 
Specification  (TS)  4.1.8,  "High 
Radiation  Area,"  for  Indian  Point  Unit 
1  and  TS  6.12,  "High  Radiation  Area," 
for  Indian  Point  Unit  2  to  delete  the 
administrative  requirements  for  the 
control  of  access  to  high  radiation  areas. 
The  control  of  access  to  these  areas  is 
assiued  by  the  licensee's  radiation 
protection  programs  that  comply  with 
10  CFR  20.1601  by  using  the  alternate 
methods  in  NRC  Regulatory  Guide  8.38, 
"Control  of  Access  to  High  and  Very 
High  Radiation  Areas  in  Nuclear  Power 
Plants,  "  June  1993. 
Date  of  issuance:  October  10,  2001. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 
Amendment  No.:  51  and  221. 
Facility  Operating  License  Nos.  DPR- 
5  and  DPR-26:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUten  September  5,  2001  (66  FR 
46477). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  10, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 
Entergy  Nuclear  Operations,  Docket 
Nos.  50-003  and  50-247,  Indian 
Point  Nuclear  Generating  Unit  Nos. 
1  and  2,  Westchester  County,  New 
York 
Date  of  application  for  amendments: 
December  12.  2000,  as  supplemented  on 
April  12,  April  16,  May  24,  June  6,  and 
Junes.  2001. 

Brief  description  of  amendments:  The 
conforming  amendments  reflected  the 
transfer  of  the  licenses,  formerly  held  by 
Consolidated  Edison  Company  of  New 
York,  Inc.,  to  Entergy  Nuclear  Indian 
Point  2,  LLC,  as  the  owner  of  Indian 
Point  1  and  2,  and  to  Entergy  Nuclear 
Operations.  Inc.,  as  the  endty 
authorized  to  maintain  Indian  Point  1 
and  operate  Indian  Point  2,  The 


amendments  were  approved  pursuant  to 
Section  50.90  of  Title  10  of  the  Code  of 
Federal  Regulations. 
Date  of  issuance:  September  6,  2001. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  50  (Indian  Point  1) 
and  220  (Indian  Point  2). 

Facility  Operating  License  Nos.  DPR- 
05  and  DPR-26:  Amendments  revised 
the  Licenses  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  29,  2001  (66  FR 
8122). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  27, 
2001. 

No  significant  hazards  consideration 
comments  received:  Not  applicable. 
Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 
Date  of  application  for  amendment: 
June  12,  2001,  as  supplemented  by 
letters  dated  July  31,  September  19  and 
September  25,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.8.1.1  to  provide  a 
one-time  extension  of  the  allowed 
outage  time  (AOT)  for  an  inoperable 
emergency  diesel  generator  (EDG)  h'om 
three  days  to  ten  days.  In  addition,  the 
amendment  revised  TS  3.4.4  to  make 
the  action  associated  with  an  inoperable 
emergency  power  supply  to  the 
pressurizer  heaters  consistent  with  the 
proposed  EDG  AOT. 
Date  of  issuance:  October  15,  2001. 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 
Amendment  No.:  234. 
Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Regiaten  July  11,  2001  (66  FR  36341). 

The  July  31,  September  19  and 
September  25,  2001,  supplemental 
letters  provided  clarifying  information 
and  revised  TSs  that  were  within  the 
scope  of  the  original  Federal  Register 
notice  and  did  not  change  the  staff's 
initial  no  significant  hazards 
consideration  determination. 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  15, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 
Entergy  Operations.  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 


Date  of  amendment  request:  January 

8,  2001. 

Brief  description  of  amendment:  The 
change  revises  the  lower  limit  of  the 
allowable  containment  internal  pressure 
in  Technical  Specification  (TS)  3.6.1.4. 
"Containment  Systems — Internal 
Pressure,"  from  14.375  pounds  per 
square  inch,  absolute  (psia)  to  14.275 
psia. 
Date  of  issuance:  October  10,  2001. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  bom  the  date  of  issuance. 
Amendment  No.:  174. 
Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  21,  2001  (66  FR 
11058). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  10, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 
Exelon  Generation  Company,  LLC,  PSEG 
Nuclear  LLC,  and  Atlantic  City 
Electric  Company,  Docket  Nos.  50- 
277  and  50-278,  Peach  Bottom 
Atomic  Power  Station,  Units  2  and 
3,  York  County,  Pennsylvania 
Date  of  application  for  amendments: 
October  10,  2000,  as  supplemented 
October  9,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  the  licenses  for 
Peach  Bottom  Units  2  and  3  to  remove 
Atlantic  City  Electric  Company  as  a 
licensee,  in  conjunction  with  the 
transfer  of  the  minority  ownership 
interests  of  Atlantic  City  Electric 
Company  to  the  majority  owners, 
Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC. 
Date  of  issuance:  October  18,  2001. 
Effective  date:  As  of  date  of  issuance, 
and  shall  be  implemented  within  30 
days  of  issuance. 
Amendments  Nos.:  241  and  245. 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  November  27,  2000  (65  FR 
70740). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  27. 
2000. 

Florida  Power  Corporation,  etal.. 
Docket  No.  50-302,  Crystal  River 
Unit  No.  3  Nuclear  Generating 
Plant,  Citrus  County,  Florida 
Date  of  application  for  amendment: 
March  28,  2001,  as  supplemented  July 
19,  and  October  2,  2001. 


Brief  description  of  amendment:  The 
amendment  revised  the  Improved 
Technical  Specifications  3.7.18, 
"Control  Complex  Cooling  System"  to 
allow  a  one-time  increase  in  the 
completion  time  for  restoring  an 
inoperable  Control  Complex  Cooling 
System  train  from  7  to  35  days. 

Date  of  issuance:  October  16,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  No.:  200. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  18,  2001  (66  FR  20006). 
.  The  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  16, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 
Florida  Power  Corporation,  et  al., 
Docket  No.  50-302,  Crystal  River 
Unit  No.  3  Nuclear  Generating 
Plant,  Citrus  County,  Florida 

Date  of  application  for  amendment: 
February  21,  2000,  as  supplemented 
June  27,  2001. 

Brief  description  of  amendment:  The 
amendments  revise  various 
administrative  actions,  requirements, 
and  responsibilities  contained  in 
Improved  Technical  Specifications  (ITS) 
2.0,  "Safety  Limits,"  and  ITS  5.0, 
"Administrative  Controls,"  to  reflect  the 
recent  CR-3  Nuclear  Operations 
reorganization  and  the  amended 
requirements  of  10  CFR  50.72, 10  CFR 
50.73  and  10  CFR  50.59. 

Date  of  issuance:  October  18,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  No. :  201 . 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  21,  2001  (66  FR 
15926).  The  supplemental  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  20. 
2001. 
No  significant  hazards  consideration 
'^mments  received:  No. 
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Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
April  17,2001. 

Brief  description  of  amendments: 
Minor  changes  and  corrections  to  a  Unit 
1  license  condition  and  to  Technical 
Specifications  of  both  Unit  1  and  2  to 
correct  administrative  errors,  or  to 
incorporate  changes  justified  by 
previous  submittals,  or  to  correct  logic 
errors,  or  to  delete  obsolete  terminology 
and  provide  conforming  changes  to 
reflect  the  revisions  to  10  CFR  50.59. 

Date  of  Issuance:  October  18,  2001. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  177  and  119. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Unit  1  Operating  License  and  the 
Technical  Specifications  of  both  units. 

Date  of  initial  notice  in  Federal 
Register:  May  30,  2001  (66  FR  29357). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  18, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear 
Station,  Nemaha  County,  Nebraska 

Date  of  amendment  request:  February 
28,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  reflect  changes  in  the 
standard  by  which  the  licensee  will  test 
charcoal  used  in  engineered  safety 
feature  systems.  The  requested  changes 
satisfy  the  requirements  of  NRC  Generic 
Letter  99-02. 

Date  of  issuance:  October  16,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  186. 

Facility  Operating  License  No.  DPR- 
46:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  12,  2001  (66  FR  31710). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  16, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Niagfua  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station  Uiut  No.  2,  Oswego 
County,  New  York 


Date  of  application  for  amendment: 
February  27,  2001,  as  supplemented  on 
September  6,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
requirements  associated  with  Technical 
Specifications  Section  3.3.8.2,  "Reactor 
Protection  System  (RPS)  Electric  Power 
Monitoring — Logic,"  and  Section 
3.3.8.3,  "Reactor  Protection  System 
(RPS)  Electric  Power  Monitoring — 
Scram  Solenoids."  Specifically,  the 
overvoltage  allowable  values  and 
associated  channel  calibration 
frequency  interval  are  changed. 
Date  of  issuance:  October  17,  2001. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
March  15.  2002. 
Amendment  No.:  99. 
Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001  (66  FR 
15928). 

The  staffs  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  17,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 
PPL  Susquehanna,  LLC,  Docket  No.  50- 
388,  Susquehanna  Steam  Electric 
Station,  Unit  2,  Luzerne  County, 
Pennsylvania 
Date  of  application  for  amendment: 
November  16,  2000. 

Brief  description  of  amendment:  This 
amendment  deleted  a  note  in  TS 
Surveillance  Requirement  3.6.1.1.1 
which  extended  the  leak  rate  testing 
surveillance  interval  on  the  2S299A  and 
2S299B  spectacle  flange  o-rings  imtil 
the  Unit  2  10th  refueling  outage  or  a 
prior  Unit  2  outage  requiring  entry  into 
Mode  4.  The  note,  added  in  Amendment 
No.  160  to  Facility  Operating  License 
No.  NPF-22  which  was  issued  on  May 
8,  2000,  was  necessitated  because  of  a 
Notice  of  Enforcement  Discretion 
dociunented  in  a  letter  dated  April  11, 
2000.  This  note  is  no  longer  required  to 
be  included  in  TS  3.6.1.1.1  because  the 
surveillance  test  was  conducted  during 
the  Unit  2  forced  outage  in  August  of 
2000. 
Date  of  issuance:  October  9,  2001. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 
Amendment  No.  .171. 
Facility  Operating  License  No.  NPF- 
22:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  11,  2001  (66  FR  36343). 
The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  9,  2001. 
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No  significant  hazards  consideration 
comments  received:  No. 
PSEG  Nuclear  LLC.  Docket  No.  50-354, 
Hope  Creek  Generating  Station, 
Salem  County,  New  Jersey 
Date  of  application  for  amendment: 
December  20. 1999,  as  supplemented  on 
February  11,  February  25,  and  October 
10,  2000. 

Brief  description  of  amendment:  The 
amendment  revises  the  license  to  reflect 
changes  related  to  the  transfer  of  the 
license  for  the  Hope  Creek  Generating 
Station,  to  the  extent  held  by  Atlantic 
City  Electric  Company  to  PSEG  Nuclear 
LLC. 
Date  of  issuance:  October  18,  2001. 
Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 
Amendment  No.:  135. 
Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
License. 

Date  of  initial  notice  in  Federal 
Register:  February  18,  2000  (65  FR 
8453). 

The  letters  dated  February  11, 
February  25,  and  October  10,  2000, 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  21,  2000. 
No  significant  hazards  consideration 
comments  received:  No. 
Public  Service  Electric  &■  Gas  Company. 
Docket  Nos.  50-272  and  50-311, 
Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Salem  County, 
New  Jersey  \ 

Date  of  application  for  amendments: 
December  20,  1999,  as  supplemented 
February  11,  February  25,  and  October 
10,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  Facility  Operating 
Licenses  DFR-70  and  DPR-75  to  reflect 
changes  related  to  the  transfer  of  the 
license  for  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2, 
to  the  extent  held  by  the  Atlantic  City 
Electric  Company,  to  PSEG  Nuclear 
Limited  Liability  Company. 
Date  of  issuance:  October  18.  2001. 
Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 
Amendment  Nos.:  246  and  227. 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR~75:  The  amendments 
revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  February  18,  2000  (65  FR 
8452).  The  February  11,  February  25, 
and  October  10,  2000,  supplements  did 


not  expand  the  scope  of  the  original 
application  with  respect  to  both  the 
proposed  transfer  action  and  the 
proposed  amendment  action  as  initially 
noticed  in  the  Federal  Register.  No 
hearing  requests  or  comments  were 
received.  In  addition,  the  submittals  did 
not  affect  the  applicability  of  the 
Commission's  generic  no  significant 
hazards  consideration  determination  set 
forth  in  10  CFR  2.1315. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
2000. 

Southern  Nuclear  Operating  Company, 
Inc..  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia. 
Docket  No.  50-366,  Edwin  I  Hatch 
Nuclear  Plant,  Unit  2,  Appling 
County,  Georgia 
Date  of  application  for  amendment: 
May  23,  2001. 

Brief  description  of  amendments:  The 
amendment  revises  the  Safety  Limit 
Minimum  Critical  Power  Ratio  to  reflect 
the  results  of  a  cycle-specific  calculation 
that  was  performed  using  NRC- 
approved  methodology. 
Date  of  issuance:  October  12,  2001. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  fi'om  the  date  of 
issuance. 
Amendment  No.:  167. 
Facility  Operating  License  No.  NPF-5: 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  12,  2001  (66  FR  31714). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  12, 
2001. 

No  significant  hazards  consideration 
conunents  received:  No. 
TXU  Electric,  Docket  Nos.  50-445  and 
50-A46,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2. 
Somervell  County,  Texas 
Date  of  amendment  request:  April  25, 
2001 .  as  supplemented  by  letters  dated 
July  31  and  August  23.  2001. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  to  allow  a  one-time 
only  change  to  TS  3.8.1,  "AC  Sources- 
Operating,"  Action  A.3,  by  extending 
the  required  Completion  "Time  for 
restoration  of  an  inoperable  offsite 
circuit  from  72  hours  to  21  days. 
Date  of  issuance:  October  9,  2001. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  no 
later  than  February  28.  2002. 
Amendment  Nos.:  88/88. 


Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5.  2001  (66  FR 
46482). 

The  supplemental  letter  dated  August 
23,  2001,  provided  clarifying 
information  that  did  not  change  the 
Nuclear  Regulatory  Commission  (the 
Commission)  staffs  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  9,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Vermont  Yankee  Nuclear  Power 

Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  application  for  amendment: 
August  14,  2001,  as  supplemented  on 
August  21,  2001. 

Brief  description  of  amendment:  The 
proposed  amendment  would  extend  the 
allowed  outage  time  (AOT)  for  the  High 
Pressure  Coolant  Injection  (HPCI)  and 
Reactor  Core  Isolation  Cooling  systems 
from  7  days  to  14  days.  Requirements 
were  added  to  immediately  ensure  the 
availability  of  alternate  means  of  high 
pressure  coolant  makeup.  Also, 
clarifying  changes  were  made  to 
Technical  Specifications  (TSs)  3.5.E.2 
and  3.5.G.2  by  reformatting  the  TSs  to 
make  the  nomenclature  consistetit 
regarding  HPCI  and  the  Automatic 
Depressurization  System  as  being 
systems,  not  subsystems. 

Date  of  Issuance:  October  18,  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  205. 

Facility  Operating  License  No.  DPR-28: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  18.  2001  (66  FR 
48152). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Note:  The  publication  date  for  this  notice 
will  change  from  every  other  Wednesday  to 
every  other  Tuesday,  effective  January  8, 
2002.  The  notice  will  contain  the  same 
information  and  will  continue  to  be 
published  biweekly. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  October  2001. 
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For  the  Nuclear  Regulatory  Commission. 
lohn  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-27261  Filed  10-30-01;  8:45  am) 
BILLING  CODE  TSSO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoM*  No.  34-44972;  File  No.  SR-Amex- 
2001-19] 

Self-ftogulatory  Organizations;  Notice 
of  Filing  of  a  ProptMed  Rule  Change 
and  Amendment  Noe.  1, 2  and  3  by  the 
American  Steele  Exchange  LLC 
Relating  to  Its  Performance  Evaluation 
and  Allocations  Procedures 

October  23.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  19, 
2001,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  May  31, 
2001,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  August  13,  2001,  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change.*  On 
August  27,  2001,  the  Exchange 
submitted  Amendment  No.  3  to  the 
proposed  rule  change. ^  The  Commission 
is  publishing  this  notice  to  solicit 


'15U.S.C78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  fixira  Bill  Floyd-Jones,  Jr..  Assistant 
General  Counsel.  Legal  and  Regulatory,  Amex,  to 
Katherine  A.  England.  Assistant  Director.  Division 
Market  Regulation  ("Division").  Commission  (May 
31,  2001).  Amendment  No.  1  adds  discussion  to  the 
purpose  section  of  the  proposal  regarding  the  ability 
of  the  Performance  Committee  to  take  appropriate 
action  should  a  member  or  member  organization 
foil  without  a  reasonable  excuse  to  meet  with  the 
committee  after  receiving  notice.  In  addition. 
Amendment  No.  1  corrects  structural  and 
typographical  errors  that  appeared  in  the  proposed 
rule  language. 

*  See  Letter  from  Bill  Floyd-Jones.  Jr.,  Assistant 
General  Counsel.  Legal  and  Regulatory.  Amex,  to 
■Catherine  A.  England.  Assistant  Director,  Division, 
Commission  (August  10.  2001).  Amendment  No.  2 
adds  a  reference  to  the  Special  Allocations 
Committee  in  the  proposal  and  proposed  rule  text; 
adds  allocations  procedures  for  structured  products 
and  Exchange  Traded  Funds:  and  makes  technical 
changes  to  the  proposed  rule  text. 

5  See  Letter  from  Bill  Floyd-Jones.  Jr.,  Assistant 
General  Counsel,  Legal  and  Regulatory,  Amex.  to 
Katherine  A.  England.  Assistant  Director,  Division, 
Commission  (August  24.  2001).  Amendment  No.  3 
clarifies  the  Performance  and  Allocations 
Committee  review  procedures. 


comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
Amex  Rules  26  and  27  to  codify  the 
Exchange's  performance  evaluation  and 
allocations  procedures.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex  and 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of,  and  basis  for^ 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Board  of  Governors  of  the 
Exchange  is  generally  responsible  for 
the  supervision  of  its  members.  With 
regards  to  (1)  evaluating  the 
performance  of  specialists,  registered 
traders,  and  brokers,  and  (2)  allocating 
securities  to  specialists,  the  Board  has 
delegated  its  responsibilities  to  the 
Committee  on  Floor  Member 
Performance  (the  "Performance 
Committee"  or  "Committee")  and  the 
Allocations  Committee,  respectively.^ 

Performance  evaluation  is  the  non- 
disciplinary  process  ^  by  which  the 


'See  Amex  Rules  170  and  958,  which  establish 
standards  for  specialists  and  Registered  Options 
Traders.  See  also  Article  11.  Section  3  of  the 
Exchange  Constitution,  which  provides  in  relevant 
part: 

The  Board  shall  establish  standards  and 
requirements  for  the  registration  of  specialists  or 
odd-lot  dealers  in  securities  dealt  in  on  the 
Exchange,  and  may  grant  to  a  committee  or 
committees,  the  authority  to  (i)  approve  the 
registration  of  specialists  or  odd-lot  dealers,  (ii) 
revoke  or  suspend  any  such  registration  at  any  time, 
(iii)  allocate  to  a  registered  specialist  or  odd-lot 
dealer  any  security  dealt  in  on  the  Exchange,  and 
(iv)  revoke  any  such  allocation,  temporarily  or 
permanently,  at  any  time. 

'  See  In  the  Matter  of  the  Application  of  Pacific 
Stock  Exchange's  Options  Floor  Post  X-1 7.  Admin. 
Proc.  File  No.  3-7285.  Securities  Exchange  Act 
Release  No.  31666  (December  29.  1992).  51  SEC 
DOC  261.  The  Commission  determined  that 


Exchange  reviews  Floor  member 
conduct  and  takes  remedial  action 
where  necessary  to  improve 
performance.  The  registration  of 
sp)ecialists  ("allocations")  is  the  process 
by  which  the  Exchange  matches 
appropriate  specialists  to  particular 
securities. 

The  Exchange  proposes  to  codify  its 
performance  evaluation  and  allocation 
procedures  as  Amex  Rules  26  and  27  in 
order  to  make  them  readily  available  to 
members  since  these  procedures 
currentiy  are  not  available  in  one  easily 
accessed  location. 

Performance  Evaluation  (Rule  26) 

Paragraph  (a)  of  proposed  Rule  26 
describes  the  composition  of  the 
Performance  Committee.  The  proposed 
rule  states  that  the  Performance 
Committee  consists  of  16  persons  drawn 
from  a  larger  pool  divided  as  equally  as 
possible  among  specialists,  registered 
traders,  brokers  and  upstairs  member 
firm  representatives.  Specialists, 
registered  traders,  and  brokers  are  the 
three  classes  of  market  participants  on 
the  Exchange  Floor.  Upstairs  member 
firm  representatives,  while  not  on  the 
Floor,  make  extensive  use  of  the 
Exchange's  services  and  have  another 
perspective  on  the  operation  of  the 
market.  A  Floor  Governor  chairs 
meetings  of  the  Performance  Commitiee 
and  only  may  vote  to  break  a  tie.  A 


performance  evaluation  processes  fulfill  a 
combination  of  business  and  regulatory  interests  at 
exchanges  and  are  not  disciplinary  in  nature.  The 
Commission  stales  in  the  Post  X-17  case: 

We  believe  that  the  reallocation  of  a  market 
maker's  (or  a  specialist's)  security  due  to  poor 
performance  is  neither  an  action  responding  to  a 
violation  of  an  exchange  rule  nor  an  action  where 
a  sanction  is  sought  or  intended.  Instead,  we  believe 
that  performance-based  security  reallocations  are 
instituted  by  exchanges  to  improve  market  maker 
performance  and  to  ensure  quality  of  markets. 
Accordingly,  in  approving  rules  for  performance- 
based  reallocations,  we  historically  have  taken  the 
position  that  the  reallocation  of  a  specialist's  or  a 
market  maker's  security  due  to  inadequate 
performance  does  not  constitute  a  disciplinary- 
sanction. 

We  believe  that  an  SRO's  need  to  evaluate  market 
maker  and  specialist  performance  arises  from  both 
business  and  regulatory  interests  in  ensuring 
adequate  market  making  performance  by  its  market 
makers  and  specialists  that  are  distinct  from  the 
SRO's  enforcement  interests  in  disciplining 
members  who  violate  SRO  or  Commission  Rules. 
An  exchange  has  an  obligation  to  ensure  that  its 
market  makers  or  specialists  are  contributing  lo  the 
maintenance  of  fair  and  orderly  markets  in  its 
securities.  In  addition,  an  exchange  has  an  interest 
in  ensuring  that  the  services  provided  by  its 
members  attract  buyers  and  sellers  to  the  exchange. 
To  effectuate  both  purposes,  an  SRO  needs  to  be 
able  to  evaluate  the  performance  of  its  market 
makers  or  specialists  and  transfer  securities'frnm 
poor  performing  units  to  the  better  performing 
units.  This  type  of  action  is  very  different  from  a 
disciplinary  proceeding  where  a  sanction  is  meted 
out  to  remedy  a  specific  rule  violation.  (Footnotes 
omitted.) 
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Senior  Floor  Official  may  chair  the 
Committee  in  the  event  that  a  Floor 
Governor  is  unavailable. 

Paragraph  (a)  of  the  proposed  Rule  26 
also  allows  the  Performance  Committee 
to  delegate  some  or  all  its 
responsibilities  to  one  or  more 
subcommittees  consisting  of  six 
persons.  Due  to  the  large  size  of  the 
Performance  Committee,  the  Exchange 
believes  that  it  is  impractical  to  convene 
the  full  Committee  for  all  matters  that 
might  come  before  it.  As  a  result,  it  is 
the  practice  of  the  Performance 
Committee  to  use  subcommittees  to  (1) 
screen  matters  to  determine  if  they 
warrant  the  attention  of  the  full 
Committee,  and  (2)  resolve  routine 
matters  [e.g.,  adherence  to  zone 
performance  standards).  A  Performance 
subcommittee  woiild  have  less 
substantial  remedial  tools  available  to  it 
than  are  available  to  the  Performance 
Committee  due  to  its  limited  size.  The 
remedial  actions  available  to 
Performance  subcommittees  are 
enumerated  in  paragraph  (a)  of 
proposed  Rule  26. 

Paragraphs  (b)  through  (d)  of 
proposed  Rule  26  describe  the 
responsibilities  of  the  Performance 
Committee  with  respect  to  specialist, 
registered  traders,  and  brokers.  These 
paragraphs  also  enumerate  the  remedial 
actions  available  to  the  Committee  with 
respect  to  each  group  of  Floor  members. 

With  respect  to  specialists,  paragraph 
fb)  of  proposed  Rule  26  would  provide 
that  the  Performance  Committee  reviews 
proposed  transfers  to  specialist 
registrations  and  speciHed  transactions 
involving  specialists.  Paragraph  (b) 
provides  that  the  Performance 
Committee  will  approve  a  proposed 
transaction  xmless  a  "countervailing 
institutional  interest"  indicates  that  the 
transaction  should  be  disapproved  or 
conditionally  approved.  In  determining 
the  presence  of  a  coimtervailing 
institutional  interest,  the  Performance 
Committee  would  consider  whether  the 
proposed  transaction  would  maintain  or 
enhance  the  quality  of  the  Exchange's 
markets.  The  Performance  Committee 
also  would  consider  whether  the 
transaction  would  create  a  level  of 
concentration  among  specialists  that 
should  be  mitigated.  Commentary  .03  to 
proposed  rule  26  describes  the 
Exchange's  "concentration"  policy. 

The  &cchange  proposes  that  the 
Performance  Conmiittee  disapprove  or 
conditionally  approve  a  transaction  if  it 
appears  to  the  Committee  that  the 
proposed  transaction  (1)  would  not 
maintain,  or  (2)  would  not  enhance  the 
quality  of  markets  on  the  Exchange.  The 
Committee  also  may  disapprove  or 
conditionally  approve  a  transaction  if  it 


appears  to  the  Committee  that  it  would 
raise  concentration  issues.  This  review 
authority  gives  the  Performance 
Committee  an  important  means  for 
ensiuing  that  specialists  maintain 
quality  markets  on  the  Exchange  and 
thus  benefits  investors. 

In  addition  to  reviewing  transactions 
of  specialists,  the  Performance 
Committee  would  review  specialist 
performance  relative  to  the  quality  of 
markets,  competition  with  other 
markets,  observance  of  ethical 
standards,  and  administrative  factors. 
The  Exchange  beheves  that  the 
Performance  Committee  of  the  Amex 
and  its  analogues  at  other  principal 
equity  and  options  exchanges 
traditionally  have  used  these  factors  to 
review  specialists  performance  to 
ensure  the  maintenance  of  quality 
markets.  If  the  Performance  Committee 
determines  that  a  specialist  has  foiled  to 
properly  perform  as  a  specialist,  the 
Exchange  proposes  that  the  Committee 
may  take  one  or  more  of  the  10  remedial 
actions  enumerated  in  Paragraph  (b)  of 
proposed  Rule  26.  These  range  from 
relatively  mild  actions  such  as 
counseling  the  specialists  on  how  to 
improve  its  performance  or  issuing  an 
admonitory  letter,  to  more  intermediate 
actions  such  as  assigning  a  performance 
rating  *  or  requiring  the  adoption  of  a 
Performance  Improvement  Plan,^  to 
stronger  actions  such  as  directing  the 
reallocation  of  one  or  more  securities. 

The  four  types  of  securities  that 
currently  trade  on  the  Amex  are  (1) 
stock  and  other  equities,  (2)  structured 
products,  (3)  standardized  options,  and 
(4)  Exchange  Traded  Funds  ("ETFs").'" 
Specializing  or  market  making  in  these 
securities  requires  different  resources, 
and  firms  or  units  that  s]}ecialize  in 
more  than  one  security  class 
customarily  are  staffed  and  managed 
along  product  line.  As  a  result,  poor 
performance  by  a  specialist  unit  in 
listed  equities  might  not  be  mirrored  by 
poor  performance  by  the  same  unit  in 
listed  options.  Therefore,  the 
Performance  Committee  would  have  the 


■  See  Securities  Exchange  Act  Release  No.  2745S 
(Nov.  22.  1989).  54  FR  49152  (Nov.  29.  1989) 
(approving  File  No.  SR-Aniex-83-27,  regarding  the 
Exchange's  "rating"  system). 

"Commentary  .02  to  proposed  Rule  26  describes 
Performance  Improvement  Plans  and  the  procedure 
for  implementing  them.  In  general,  the  Performance 
Improvement  Plan  procedure  permits  the 
Performance  Committee  to  require  specialists  and 
registered  traders  to  implement  business  plans  to 
improve  their  performance. 

i°ETFs  include,  but  are  not  limited  to.  Portfolio 
Depositary  Receipts  {e.g..  SPDRs,  DIAMONDS  and 
Nasdaq-100  Index  Tracking  Stock),  Index  Fund 
Shares  {e.g..  Select  Sector  SPDRs  and  iShaies)  and 
Trust  Issued  Receipts  (e.g..  "HOLDRs").  The 
Exchange  also  lists  corporate  and  government 
bonds. 


authority  to  target  remedial  action  to  a 
particular  class  of  security  traded  by  a 
specialist  or  registered  trader. 

Paragraph  (c)  of  proposed  Rule  26 
describes  the  responsibilities  and 
authority  of  the  Performance  Committee 
with  respect  to  registered  traders.  It  is 
quite  similar  to  paragraph  (b)  of 
proposed  Rule  26  (which  concerns 
specialists)  in  recognition  of  the  fact 
that  the  Registered  Options  Traders 
("ROTs")  are  "quasi-specialists."  " 
Since  the  Exchange  does  not  "allocate" 
securities  to  registered  traders,  however, 
there  is  no  provision  for  reallocations  or 
allocation  preclusions  with  respect  to 
registered  traders. 

Commentary  .01  to  proposed  Rule  26 
provides  that  an  Auto-Ex  '^  performance 
standard  applicable  to  ROTs  is 
monitored  by  the  Performance 
Committee.  The  standard  provides  that 
any  ROT  that  trades  an  option  during  a 
break-out  situation  and  has  signed-on  to 
Auto-Ex  for  a  period  of  two  or  more 
days  over  the  ten  previous  business 
days  must  sign  on  to  Auto-Ex  for  the 
break-out  option.  LEAPS  are  excluded 
from  this  standard.  The  proposed 
standard  further  provides  that  all  ROTs 
that  sign  on  to  Auto-Ex  for  the  break-out 
must  remain  on  Auto-Ex  for  the 
duration  of  the  break-out.  ROTs  that 
have  signed-on  to  Auto-Ex  during  a 
break-out  only  are  permitted  to  sign-off 
with  the  permission  of  a  Floor 
Governor.  The  purpose  of  the  standard 
is  to  ensure  that  there  is  sufficient 
liquidity  for  an  option  during  times  of 
market  stress.  The  Performance 
Committee  may  prohibit  a  ROT,  or  his 
or  her  firm,  from  participating  on  Auto- 
Ex  for  up  to  six  months  for  deviations 
from  this  standard. 

Paragraph  (d)  of  proposed  Rule  26 
describes  the  responsibilities  and 
authority  of  the  Performance  Committee 
with  respect  to  Floor  Brokers.  Since 
brokers  do  not  act  as  dealers,  they  are 
not  evaluated  in  terms  of  quality  or 
markets  and  competition  with  other 
markets.  Instead,  they  are  evaluated 
with  respect  to  order  handling, 
observance  of  ethical  standards,  and 
administrative  factors.  In  addition,  the 
remedial  actions  that  the  Performance 
Committee  may  take  with  respect  to 
brokers  are  more  limited  than  those  that 
may  be  taken  with  respect  to  registered 


>i  See  Commentary  .01  to  Amex  rule  958.  Unlike 
a  specialist,  however,  a  ROT  may  not  handle  agency 
orders.  See  also  Amex  Rules  111(c)  and  9S0(c). 

>'  Auto-Ex  is  the  Exchange  system  that  provides 
an  automatic  execution  to  incoming  customer 
orders  up  to  a  specific  size.  Specialists  and  ROTs 
that  sign  on  to  the  system  take  the  opposite  side  of 
incoming  customer  orders  at  the  displayed  bid  or 
offer  except  when  a  limit  order  on  the  book 
establishes  the  best  bid  or  offer  on  the  Amex. 
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traders  and  specialists  because  many  of 
the  Committee's  remedial  measures 
involve  restrictions  on  acting  as  a 
dealer,  which  is  not  a  broker's  function. 

Paragraph  (e)  of  proposed  rule  26 
describes  Performance  Committee 
procedures.  Paragraph  (e)  of  proposed 
rule  26  provides  that  persons  (i.e., 
specialists,  specialist  units,  registered 
traders  or  brokers)  that  are  asked  to 
address  the  Performance  Committee 
because  they  niay  have  failed  to  meet 
minimimi  performance  standards  are 
notified  in  writing  of  the  matter(s)  to  be 
considered  by  the  Committee  and  are 
provided  with  copies  of  any  written 
materials  that  are  given  to  the 
Committee  prior  to  the  meeting.  Such 
persons  may  be  questioned  by  the 
Performance  Committee  members  and 
Exchange  staff  present  at  the  meeting, 
and  they  have  an  opportunity  to  present 
information  and  documents  to  rebut  any 
concerns  about  their  performance. 
Anyone  appearing  before  the  Committee 
(not  just  persons  that  may  have  failed  to 
meet  appropriate  performance 
standards)  may  be  represented  by 
counsel.  Formal  rules  of  evidence  do 
not  apply  at  meetings  of  the 
Performance  Committee.  U  the 
Performance  Committee  determines  that 
a  member  or  member  organization  has 
failed  to  meet  minimum  performance 
standards,  the  affected  person  or 
persons  would  be  notified  in  writing  of 
the  Committee's  findings,  conclusions, 
and  the  remedial  action  to  be  taken. 

Paragraph  (f)  of  proposed  Rule  26 
provides  that  the  Performance 
Committee  may  take  action  against  a 
member  or  member  organization  if  the 
person  or  firm  fails  without  reasonable 
excuse  to  meet  with  the  Committee  after 
receiving  notice  of  the  meeting. 

Paragraphs  (g)  and  (h)  of  proposed 
Rule  26  describe  procedures  for 
appealing  decisions  of  the  Performance 
Committee.  Members  and  member 
organizations  aggrieved  by 
determinations  of  the  Performance 
Committee  or  a  Performance 
subcommittee  must  submit  an 
application  to  review  the  decisions  to 
the  Secretary  of  the  Exchange  within 
five  business  days  of  receipt  of  the 
Committee's  or  subcommittee's  written 
decision.  Filing  a  timely  application  for 
review  stays  the  decisions  of  the 
Performance  Committee  or 
subcommittee.  Appeals  frtim  decisions 
of  a  Performance  subcommittee  are 
reviewed  "de-novo"  by  the  Performance 
Committee.  Appeals  bom  decisions  of 
the  Performance  Committee  are 
reviewed  by  the  Amex  Adjudicatory 
Council  ("Adjudicatory  Council").  The 
Exchange  represents  that  the 
Adjudicatory  Council  may  (1)  Limit  its 


review  to  the  record  created  by  the 
Performance  Committee,  (2)  consider 
additional  matters  that  were  not 
included  in  the  record,  or  (3)  hear  the 
matter  "de  novo,"  as  the  Adjudicatory 
Council  determines  is  appropriate  to 
render  a  fair  decision  on  the  appeal.  A 
verbatim  record  of  the  proceeding  before 
the  Adjudicatory  Council  is  maintained 
and  the  Adjudicatory  Council's  decision 
is  in  writing.  The  decision  of  the 
Adjudicatory  Council  constitutes  final 
action  by  the  Exchange. 

Allocations  Procedures  (Rule  27) 

Paragraph  (a)  of  proposed  Rule  27 
describes  the  composition  and 
responsibilities  of  the  Options  and 
Equities  Allocations  Committees.  The 
Options  Allocations  Committee  is 
responsible  for  allocating  standardized 
equity  options.  This  Committee  consists 
of  11  persons  as  follows:  Six  Floor 
brokers,  two  Registered  Options 
Traders,  and  three  representatives  of 
upstairs  member  firms.  The  Equities 
Allocations  Committee  allocates  the 
equity  securities  of  operating 
companies.  It  consists  often  persons  as 
follows:  Six  Floor  brokers,  one 
specialist,  and  three  representatives  of 
upstairs  member  firms.  A  Floor 
Governor,  who  only  may  vote  to  break 
a  tie,  chafrs  both  Committees.  A  Senior 
Floor  Official  may  chair  a  meeting  in  the 
event  that  a  Floor  Governor  is 
unavailable. 

The  Special  Allocations  Committee 
allocates  securities  that  are  not  allocated 
by  the  Options  or  Equities  Allocations 
Committees  and  securities  with  special 
characteristics  as  may  be  determined  by 
the  Chief  Executive  Officer  of  the 
Exchange  or  his  or  her  designee.  It 
consists  of  six  persons  as  follows:  The 
Chief  Executive  Officer  (or  his  or  her 
designee),  two  brokers,  two  Registered 
Options  Traders,  and  a  representative  of 
an  upstairs  member  firm.  The  Special 
Allocations  Committee  is  chaired  by  the 
Chief  Executive  Officer  who  does  not 
vote  except  to  make  or  break  a  tie.  In  the 
Chief  Executive  Officer's  absence,  a 
Floor  Governor  or  Senior  Floor  Official 
may  chair  the  Committee.  The  Options, 
Equities  and  Special  Allocations 
Conunittees  are  collectively  referred  to 
herein  as  the  "Allocations  Committee." 

Floor  brokers  have  the  greatest 
number  of  representatives  on  the 
Allocations  Committee  since  they  tend 
to  have  personal  femiliarity  with  all 
units  on  the  Floor  as  a  result  of  thefr 
representation  of  orders  at  different 
posts.  Specialists  have  the  fewest 
representatives  on  the  Allocations 
Committee  since  they  typically  have 
limited  personal  familiarity  with  other 
units.  In  addition,  specialists  and  the 


units  that  they  are  associated  with  are 
ineligible  to  be  allocated  any  security 
that  is  allocated  at  a  meeting  where  they 
participate  on  the  Committee.  As  a 
result,  specialists  frequently  decline  to 
participate  at  Allocations  Committee 
meetings.  Representatives  of  upstairs 
member  firms  have  an  intermediate 
number  of  representatives  on  the 
Committee  (as  do  ROTs  with  respect  to 
the  Options  Allocations  Committee). 
Upstairs  member  firms,  like  brokers,  are 
users  of  the  services  provided  by 
specialists  and  have  valuable  insights  as 
to  their  relative  competencies.  ROTs.  as 
market  makers,  also  have  insights  into 
the  qualifications  of  different 
specialists.  The  Chief  Executive  Officer 
is  a  member  of  the  Special  Allocations 
Committee  as  a  result  of  the  role  played 
by  the  Exchange's  staff  in  securing 
listings  of  the  securities  that  are 
allocated  by  the  Special  Allocations 
Committee  (e.g.,  ETFs). 

Paragraph  (b)  of  proposed  Rule  27 
provides  Uiat  the  Allocations  Committee 
shall  select  the  specialist  or  unit  for  a 
securit)'  that  appears  best  able  in  the 
professional  judgment  of  the  Committee 
members  to  perform  the  functions  of  a 
specialist  in  the  security  to  be  allocated, 
llie  proposed  rule  also  provides  a  non- 
exclusive list  of  the  criteria  that  the 
Allocations  Committee  uses  to  decide 
which  unit  should  be  allocated  a 
particular  security.  The  Exchange,  the 
New  York  Stock  Exchange,  Inc.,  and 
Chicago  Board  Options  &cchange.  Inc. 
customarily  use  these  criteria  to  ensure 
that  securities  are  allocated  consistent 
with  the  interests  of  investors  and  the 
Exchange.  Issuers  of  equity  securities 
may  elect  to  use  the  Exchange's  "Issuer 
Choice"  procedures  to  allocate  a 
security  >3  if  they  so  desire,  pursuant  to 
paragraph  (e)  of  proposed  Rule  27  and 
Commentary  .05  of  proposed  Rule  27. 

Paragraph  (b)  of  proposed  Rule  27 
also  provides  that  specialists  subject  to 
a  preclusion  on  new  allocations  in  one 
or  more  classes  of  a  security  as  a  result 
of  Performance  Committee  or  a 
disciplinary  action  only  are  eligible  for 
allocations  of  "related  securities  "  as 
described  in  proposed  Commentary  .05 
to  Rule  27. 

With  respect  to  equity  securities, 
proposed  Commentary  .05  to  Rule  27 
provides  that  newly  listed  convertible 
securities  and  securities  issued  in 
connection  with  a  name  change  or 
reverse  stock  split  are  automatically 
allocated  (i.e.,  allocated  without  any 
involvement  of  the  Allocations 


"  See  Securities  Exchange  Act  Release  No.  23S93 
(Sept.  5.  1986).  51  FR  32985  (Sept.  17.  1986)  (order 
approving  File  No.  SR-Amex-86-10,  regarding  the 
Issuer  Choice  program). 
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Committee)  to  the  specialist  that  already 
trades  the  issuer's  securities  regardless 
of  an  allocation  preclusioiL  hi  other 
situations  involving  the  allocation  for 
equity  seciirities  that  are  related 
securities,  proposed  Commentary  .05 
provides  that  the  Allocations  Committee 
would  determine  whether  the  trading 
characteristics  of  the  newly  listed 
related  security  are  closely  related  to  the 
exiting  security  given  the  Exchange 
staff's  recommendations  as  to  whether 
the  newly  listed  related  securities 
should  be  allocated  to  the  current 
specialist.  If  the  Allocations  Committee 
determines  that  the  trading 
characteristics  of  the  newly  listed 
related  security  are  closely  related  to  the 
existing  listed  security,  it  would  allocate 
the  newly  listed  security  to  the  existing 
regardless  of  an  allocation  preclusion.  If 
the  Allocations  Committee  determines 
that  the  trading  characteristics  of  the 
newly  listed  related  security  are  not 
closely  related  to  the  existing  security, 
the  related  security  is  allocated  either  by 
the  Allocations  Committee  (paragraph 
(b)  of  proposed  Rule  27)  or  according  to 
the  Issuer  Choice  procediire  (paragraph 
(e)  of  proposed  Rxila  27).  The  existing 
specialist,  if  subject  to  an  allocation 
preclusion,  is  eligible  for  the  newly 
listed  related  secxirity  only  if  the  issuer 
requests  its  current  specialist  imder  the 
Issuer  Choice  procedure. 

With  respect  to  the  standardized 
options,  proposed  Commentary  .05 
provides  that  options  on  related 
securities  are  automatically  allocated  to 
the  existing  option  specialist  unless  the 
existing  options  specialist  is  subject  to 
an  allocation  preclusion.  If  the  existing 
option  specialist  is  subject  to  a 
preclusion  on  new  option  allocations, 
the  specialist  only  will  be  allocated  the 
new  option  if  the  Allocations 
Committee  determines  that  the  trading 
characteristics  of  the  newly  listed 
option  are  closely  related  to  the  existing 
option,  given  the  Exchange's 
recommendation  as  to  whether  the 
newly  listed  related  seoirities  should  be 
allocated  to  the  current  specialist. 
Unless  the  Allocations  Committee 
makes  the  required  determination,  the 
existing  specialist  that  is  subject  to  an 
allocation  preclusion  is  ineligible  for  the 
newly  listed  option  on  the  related 
security. 

Commentary  .05  states  that  the  term 
"related  security"  does  not  include 
ETF's.  Thus,  an  ETF  specialist  that  is 
subject  to  a  preclusion  on  the  allocation 
of  ETCs  is  not  eligible  for  any  new  ETF 
allocations  for  the  duration  of  the 
preclusion. 

Paragraph  (e)  of  proposed  Rule  27 
describes  the  Exchange's  "Issuer 
Choice"  program,  and  should  be  read  in 


conjunction  with  Commentary  .02  and 
.03  to  proposed  Rule  27,  "Contacts  with 
Unlisted  Companies,"  and  "Specialist 
and  other  Member  Contacts  with  Issuers 
and  Sponsors  of  Exchange  Traded 
Fimds  and  Structured  Products  for  the 
Purpose  of  Securing  New  Listings." 
Commentary  .02  to  proposed  Rule  27 
provides  that  speci^ists  or  other 
members  are  required  to  submit  a  Notice 
of  Marketing  Interest  ("NOMI")  to  the 
Exchange  (1)  prior  to  initiating  any 
contact  with  an  unlisted  company 
regarding  listing,  or  (2)  within  five 
business  days  of  an  unanticipated 
contact  with  a  company  where 
discussions  regarding  listing  occurred  or 
are  anticipated  in  the  future.  There  is  an 
automatic  1 2-month  sunset  on  the 
authorization  of  a  specialist  unit  or 
other  member  to  effect  the  listing  of 
prospect  company  on  the  Exchange. 
This  sunset  period  may  be  extended  for 
one  additional  six-month  period  by 
Amex  staff  if  the  specialist  or  other 
member  submits  a  written  request  to 
Amex  staff  detailing  the  activities  that 
the  specialist  or  other  member  has 
undertaken  which  it  believes  will  result 
in  a  favorable  listing  decision.  Once  a 
company  decides  to  list  on  the 
Exchange,  specialists  and  other 
members  can  have  no  further 
communications  with  the  company  for 
the  purpose  of  influencing  the  choice  of 
specialist  except  for  the  interview 
described  below. 

Commentary  .03  to  Rule  27  provides 
that  the  Exchange  must  approved 
proposed  contacts  between  specialists 
and  potential  issuers  and  sponsors  of 
ETFs  and  Structured  Products  regarding 
potential  new  listings.  The  Exchange 
would  approve  the  contact  where  it 
appears  that  the  contact  would  benefit 
the  Exchange's  listing  effort.  The 
Exchange  would  disapprove  the  contact 
where  it  might  hinder  the  listing  effort 
or  would  be  inappropriate.  The 
approval  would  last  for  six  months  and 
could  be  extended  for  one  or  more  six- 
month  period  where  it  appears  that  the 
specialist  is  making  progress  in  securing 
the  listing.  The  Exchange  also  could 
withdraw  the  approval  prior  to 
scheduled  termination  if  it  appears  that 
the  speciahst  contacts  are  hindering  the 
Exchange's  listing  efforts. 

Paragraph  (e)  of  proposed  Rule  27 
provides  that  the  Allocations  Conunittee 
prepares  a  list  of  six  qualified  units 
based  upon  the  criteria  used  by  the 
Allocations  Committee  in  selecting  a 
specialist  under  its  regular  allocations 
process.  The  issuer  or  sponsor  (in  the 
case  of  an  ETF)  may  request  that  a  unit 
or  imits  be  placed  on  the  Ust  of  eligible 
specialist.  The  Allocations  Committee, 
however,  is  not  obligated  to  honor  such 


requests.  In  the  case  of  an  equity 
security,  the  Allocations  Committee 
only  is  advised  of  a  company's 
preference  for  a  particular  specialist 
where  the  specialist's  efforts  actually 
have  been  instrumental  in  securing  the 
listing  as  evidenced  by  the  company 
filing  a  preference  with  the  Exchange  for 
the  specialist  within  two  weeks  of  the 
Exchange  initiating  a  listing 
qualification  review. 

Pursuant  to  proposed  Rule  27.  issuers 
may  interview  specialists  on  the  list  of 
eUgible  units  prepared  by  the 
Allocations  Committee.  Exchange  staff 
would  arrange  these  interviews,  and  in 
the  case  of  an  equity  security,  the  Chief 
Executive  Officer  of  the  Exchange  or  his 
or  her  designee  may  require  a  member 
of  the  Exchange  staff  to  attend  such 
interviews  to  answer  questions  about 
the  Exchange's  allocation  policies  and 
to  ensure  that  any  statements  by 
specialists  and  their  representatives  are 
consistent  with  the  Exchange's  policies 
on  communications  with  unhsted 
companies.  Inappropriate  statements  to 
issuers  and  ETF  sponsors  include,  but 
are  not  limited  to,  apparent 
misrepresentations  as  to  market  making 
capabilities  or  promises  unrelated  to  the 
specialist's  role  in  making  a  market  in 
the  issuer's  stock.  Specialists  and  their 
representatives  also  may  not  supply 
information  concerning  another 
specialist  imit  or  units  either  orally  or 
in  writing,  except  they  may  refer  to 
overall  floor-wide  statistics. 

Under  proposed  Rule  27.  the  issuer 
selects  its  specialist  from  the  list  of 
eligible  units  provided  to  it.  In  addition, 
if  an  issuer  becomes  dissatisfied  with  its 
specialist,  it  has  a  one-time  right  to 
request  the  reallocation  of  its  securities. 
This  right  may  be  exercised  at  any  time 
between  120  days  and  one  year  of 
listing.  In  the  event  that  the  issuer 
requests  a  reallocation  under  this 
provision,  its  securities  may  be 
reallocated  either  under  the  Exchange's 
Issuer  Choice  or  regular  allocations 
procedures. 

Paragraph  (c)  of  proposed  Rule  27 
provides  miscellaneous  procedures  that 
apply  to  both  the  regular  and  Issuer 
Choice  allocation  process.  Paragraph  (c) 
of  proposed  Rule  27  also  provides  that 
all  eligible  specialists  are  automatically 
deemeid  to  apply  for  all  new  Ustings.  In 
contrast,  options  specialists  must 
submit  an  application  to  be  considered 
for  a  new  allocation  of  options.  In 
addition,  the  Exchange  proposes  to 
require  that  specialists  disclose  any 
business  transactions  [e.g.,  agreements) 
or  other  relationships  [e.g.,  ownership  of 
stock  or  other  securities)  that  a 
specialist,  its  affiliates,  and  the 
employees  of  both  the  specialist  and  its 
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affiliates  have  with  a  newly  listed 
company,  its  affiliates  and  the 
employees  of  the  company  and  its 
affiliates.  Specialists  also  would  be 
required  to  confirm  to  the  Exchange  in 
writing  the  absence  of  any  disclosable 
business  transactions  or  relationships  if 
there  are  none. 

Paragraph  (c)  of  proposed  Rule  27 
provides  that  specialists  may  present 
relevant  information  to  the  Allocations 
Committee  for  its  consideration  in 
connection  with  specific  allocation 
decisions.  The  Allocations  Committee 
would  have  discretion  to  permit 
members  of  a  trading  crowd  to  present 
relevant  information  to  the  Allocations 
Committee  in  appropriate 
circumstances.  Information  presented  to 
the  Allocations  Committee  could 
include,  for  example,  undertakings  as  to 
the  size  of  the  markets  and  quote 
spreads  that  the  Specialist  and  crowd 
would  maintain,  and  other  information 
relevant  to  the  factors  that  the 
Allocations  Committee  may  consider  in 
making  its  decisions.  The  Allocations 
Committee  may  require  that  all 
submissions  be  in  writing. 

Paragraph  (d)  of  proposed  Rule  27 
describes  the  "Pre- Allocation"  or 
"Piggy-Back"  allocation  process.  This 
procedure  is  used  in  situations  where 
the  Exchange  decides  to  "piggy-back"  a 
listing  annoimced  by  another  exchange 
[i.e.,  the  Amex  determines  to  list  an 
option  following  its  designation  by 
another  exchange).  Due  to  the  delay 
attendant  to  the  regular  allocation 
process  and  the  short  time  prior  to  the 
commencement  of  trading  in  "piggy- 
back" situations,  pre-selected  units 
identified  by  the  Allocations  Committee 
as  the  Exchange's  premier  units  are 
allocated  "piggy-back"  options  on  a 
rotating  basis. 

Twice  a  year,  the  entire  Allocations 
Committee  pool  meets  to  interview  and 
review  applications  from  all  specialists 
that  wish  to  be  placed  on  the  pre- 
allocation  list.  Following  this  review 
process,  the  Allocations  Committee 
prepares  a  list  of  the  selected  units  in 
such  order  of  priority  as  the  Allocations 
Committee  designates  based  on  the 
criteria  enumerated  in  paragraph  (b)  of 
proposed  Rule  27. 

When  the  Exchange  determines  to  list 
an  option  in  response  to  its  listing  by 
another  exchange,  the  Exchange 
proposes  that  the  Exchange  staJf  may 
contact  available  Floor  Governors  to 
confirm  that  no  material  performance 
situation  or  other  relevant  matter  has 
developed  that  would  cause  the  next 
unit  on  the  list  to  be  inappropriate  to 
receive  the  allocation.  If  such  a  situation 
has  developed,  the  Exchange  proposes 
that  specialists  or  specialist  imits  would 


be  by-passed  and  the  Allocations 
Committee  would  be  convened  as  soon 
as  possible  to  determine  if  the  specialist 
or  specialist  unit  should  be  removed 
from  the  pre-allocation  list. 

Paragraphs  (f).  (g),  and  (h)  of  proposed 
Rule  27  address  the  role  of  the 
Allocations  Committee  in  the 
reallocation  of  securities.  Paragraph  (f) 
of  proposed  Rule  27  provides  that  the 
Allocations  Committee  follows  its 
regular  allocation  procedures  (not  Issuer 
Choice)  in  the  event  that  the  Exchange 
reallocates  securities  because  of,  among 
other  things,  (1)  A  Performance 
Committee  remedial  action,  (2)  a 
specialist  request  to  be  relieved  of  a 
security  for  good  cause,  or  (3)  the 
registration  of  a  specialist  which  is 
cancelled  as  a  result  of  a  disciplinary 
action.  Paragraph  (f)  of  proposed  Rule 
27  also  provides  that  the  procedures 
specified  in  paragraphs  (g)  and  (h)  of 
proposed  Rule  27  shall  apply  to 
reallocations  made  in  connection  with 
the  emergency  reallocations  due  to 
financial  or  operating  conditions  or  to 
reallocations  because  of  business 
transactions  that  result  in  a  transfer  of 
one  or  more  specialist  registration. 

As  previously  noted  by  the  Exchange, 
the  Performance  Committee  is 
responsible  for  reviewing  proposed 
transfers  of  specialist  registrations  and 
specified  transactions  involving 
specialists  including  the  dissolution  of 
specialist  units.  Since  the  Performance 
Committee  is  primarily  responsible  for 
reviewing  such  matters,  paragraph  (g)  of 
proposed  Rule  26  provides  that  the 
Allocations  Committee  shall  follow 
directions  received  from  the 
Performance  Committee  with  respect  to 
the  reallocation  of  securities  in  these 
matters.  If  the  Performance  Committee 
directs  that  there  should  be  some  other 
disposition  of  the  securities  than 
provided  for  by  the  parties,  but  does  not 
give  the  Allocations  Committee  specific 
instructions  as  to  how  the  securities 
should  be  allocated,  the  Allocations 
Committed  would  follow  its  customary 
(i.e.,  no  Issuer  Choice)  procediu^s  in 
reallocating  these  securities.  Paragraph 
(g)  of  proposed  Rule  27  further  provides 
that  the  Exchange  will  defer  to  the 
decision  of  the  arbitrators  in  the  event 
of  an  arbitration  between  specialists 
unless  the  Performance  Committee 
determines  that  a  countervailing 
institutional  interest  dictates  that  the 
Exchange  either  should  not  wait  for 
and/or  abide  by  the  decision  of  the 
arbitrators.  In  such  cases,  the 
Performance  Committee  may  direct  the 
Allocations  Committee  to  reallocate  the 
disputed  securities  in  a  specified 
manner.  In  the  absence  of  specific 
instructions  from  the  Performance 


Committee,  the  Allocations  Committee 
reallocates  the  securities  in  accordance 
with  its  customary  (no  Issuer  Choice) 
procedures. 

Paragraph  (h)  of  proposed  Rule  27 
addresses  emergency  reallocations  for 
reasons  of  financial  or  operating 
condition.  It  provides  that  the  Chief 
Executive  Officer  of  the  Exchange  or  the 
Senor  Supervisory  Officer  on  the 
Trading  Floor,  in  consultation  with  the 
available  Floor  Governors,  may  request 
the  Allocations  Committee  to  convene 
to  reallocate  securities  on  an  emergency 
basis  where  it  appears  that  a  unit  cannot 
be  permitted  to  continue  to  specialize  in 
one  or  more  of  its  securities  with  safety 
to  investors,  its  creditors,  or  other 
members  due  to  financial  or  operational 
conditions.  The  affected  specialist 
would  be  notified  of  the  meeting  (the 
notice  does  not  have  to  be  in  writing) 
and,  if  time  and  circumstances  permit, 
the  specialist  will  be  given  an 
opportunity  to  appear  before  the 
Allocations  Committee.  If  a  prior 
hearing  is  not  feasible,  however,  the 
Exchange  proposes  that  the  Allocations 
Committee  may  proceed  with  the 
reallocation,  and  the  specialist  unit 
shall  be  afforded  an  opportunity  to 
address  the  Committee  as  soon  as 
reasonably  possible  after  the 
reallocation,  ff  the  conditions  which  led 
to  the  reallocation  no  longer  exist  or  are 
corrected,  the  Chief  Executive  Officer  in 
consultation  with  the  available  Floor 
Governors,  or  the  specialist  unit  may 
request  the  Allocations  Committee  to 
reconvene  to  consider  whether  the 
securities  should  be  restored  to  the  unit. 

Paragraph  (i)  of  proposed  Rule  27 
provides  for  the  appeal  of  decisions  of 
the  Allocations  Committee  to  the  Amex 
Adjudicatory  Council.  A  written 
application  to  appeal  a  decision  must  be 
filed  with  the  Office  of  the  Secretary 
within  five  business  days  of  the 
decision  of  the  Committee.  An 
application  to  review  the  Allocations 
Committee's  decision,  however,  does 
not  stay  the  decision.  Unless  the 
Adjudicatory  Council  decides 
otherwise,  the  review  of  Allocations 
Committee  decisions  is  limited  to 
matters  raised  before  the  Committee.  A 
verbatim  record  of  the  proceeding  before 
the  Adjudicatory  Council  is  maintained 
and  the  Council's  decision  is  in  writing. 
The  decision  of  the  Adjudicatory 
Council  is  final  and  may  not  be 
appealed. 

2.  Statutory  Basis 

Proposed  Rules  26  and  27  are 
consistent  with  section  6(b)  of  the  Act  '* 
in  general,  and  further  the  objectives  of 
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section  6(b)(5)  of  the  Act "  in  particular, 
in  that  the  Exchange's  proceduires  are 
designed  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  by  encouraging 
good  performance  and  competition 
among  specialists  and  other  Floor 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  fiurde/i  on  Competition 

The  Exchange  believes  that  proposed 
Rules  26  and  27  will  impose  no  burden 
on  competition;  rather,  the  proposed 
rules  will  enhance  and  encourage 
competition  both  within  the  Exchange, 
and,  more  significantly,  between  and 
among  the  Exchange  and  other 
exchanges  and  markets  by  establishing 
incentives  for  superior  performance  and 
thereby  ensuring  the  maintenance  of 
quality  markets  at  the  Exchange.  In  this 
respect,  the  Exchange  believes  that  it  is 
critical  to  recognize  that  the  most 
important  level  of  competition  occurs 
not  among  specialists  of  the  same 
exchange  to  obtain  a  particular  listing 
(although  this,  too,  is  important),  rather 
among  specialists  of  different  exchanges 
trading  in  the  same  security  and  actively 
competing  for  the  business  of  the 
investing  public.'^ 

Moreover,  the  Exchange  believes  that 
the  Commission  has  expressly 
recognized  the  types  of  procedures  as 
are  set  forth  in  Rules  26  and  27  for 
allocating  seciirities  to  the  most  suitable 
specialists,  reviewing  the  performance 
of  specialists  and  other  Floor  members, 
and,  if  applicable,  reallocating 
securities,  are  necessary  to  ensure 
quality  markets  and  thereby  attract 
buyers  and  sellers  to  the  Exchange.  ^^ 

The  Exchange  did  not  solicit 
comments  on  this  proposal  and, 
therefore,  did  not  receive  written 
comments  directly  on  proposed  Rules 
26  and  27.  However,  criticism  was 
expressed  to  the  Exchange  during 
internal  meetings  to  review  these  rules 
regarding  the  practice  of  payment  for 
order  flow  in  options  and  its  alleged 
impact  upon  a  specialist's  market  share, 
combined  with  the  concomitant  use  of 
market  share  as  a  criterion  for 
measuring  performance  by  options 
specialists.  The  criticism  expressed  was 
that  payment  for  order  flow  skews  a 
specialist's  market  share  in  ways  having 


•»15U.S.C78fn))(5). 

"The  Exchange  represents  that  much  of  the  new 
proposed  rules  are  merely  codifications  of  existing 
practices  and  procedures,  and  thus  do  not  reflect 
any  fundamental  changes  with  respect  to  the 
allocation  of  securities  to  specialists  or  the 
evaluation  of  the  performance  of  specialisU  and 
other  Floor  members. 

*'  See  note  5,  supra. 


little  or  nothing  to  do  with  the  quality 
of  the  market  provided  by  the  specialist. 

Because  the  Exchange  believes  that 
the  Commission  has  previously 
considered  the  practice  of  payment  for 
order  flow,  it  will  not  address  the 
advantages  or  disadvantages  of  payment 
for  order  flow  at  this  time.'" 
Nevertheless,  the  Exchange 
acknowledges  that  pajrment  for  order 
flow  can  in  some  cinnunstances  be  one 
of  many  factors  capable  of  affecting  a 
specialist's  market  share  in  an  option. 
"The  Exchange  believes  that  payment  for 
order  flow,  however,  is  never  the  sole 
determining  factor  of  market  share. 
Furthermore,  the  Exchange  believes 
that,  as  in  any  free  and  competitive 
market,  a  loss  of  market  share  is  a 
warning  signal  that  the  customer,  in  this 
case  the  investor,  views  the  market  as 
inferior  in  some  respect  to  a 
competitor's  market.  According  to  the 
Exchange,  to  ignore  the  diminishment  of 
market  share  would  be  tantamount  to  a 
declaration  of  non-competition  (i.e.,  it 
would  ignore  the  fact  that  the  investing 
public  views  another  market  or 
exchange  as  superior  or  more 
competitive),  in  such  circiunstances,  the 
Exchange  believes  that  the  only 
responsible  course  is  to  investigate  and 
weigh  the  reasons  for  the  loss  of  market 
share  to  competitive  markets  and 
exchanges. 

The  Exchange  notes  that  the 
Performance  Committee  may  in  its 
evaluation  determine  that  the  loss  of 
market  share  occurred  through  no  fault 
of  the  specialist  involved,  and  the 
sectuity  would  not  be  reassigned.  In  any 
event,  the  Exchange  believes  that  market 
share  is  one  of  a  number  of  appropriate 
factors  for  the  Performance  Committee 
to  weigh  in  evaluating  performance  by 
specialists,  including  options 
specialists,  and  that  inclusion  of  this 
criterion  promotes  competition  among 
market  makers  and  among  markets.  The 
Exchange  believes  that  the  failure  to 
include  loss  of  market  share  as  one 
possible  indicator  of  poor  performance 
could  leave  the  Exchange  unable  to 
prevent  the  erosion  of  a  viable  market  in 
a  security,  which  would  reduce  or 
eliminate  competition  with  respect  to 
that  secxuity. 


'•The  Exchange  notes  that  on  July  20.  2000.  the 
Exchange  filed  a  proposed  rule  change  establishing 
a  marketing  fee  for  equity  option  transactions  of 
specialists  and  registered  options  traders  used  to 
attract  order  flow,  which  became  effective  upon 
filing  with  the  Commission.  The  Exchange  further 
notes  that,  after  soliciting  comments,  the 
Commission  allowed  the  rule  to  remain  in  effect. 
See  Securities  Exchange  Act  Release  No.  43228 
(Aug.  30,  2000).  65  FR  54330  (Sept.  7,  2000). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

As  set  forth  above  in  Item  11(B),  there 
were  no  written  comments  received  by 
the  Exchange  directly  in  response  to 
proposed  Rules  26  and  27. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Tuning  for 
Commiasion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
(]onunission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  (Dopies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-19  and  should  be 
submitted  by  November  21,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. '• 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  01-27326  Filed  10-30-01;  8:45  am] 
SUMO  COM  H10-01-M 


>•  17  (7R  2O0.3O-2(aMl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-44974;  File  No:  SR-Amex- 
2001-67] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  of  the  American  Stock 
Exchange  LLC  to  Codify  Current  AudK 
Trail  and  Trade  Comparison 
Requirements  and  To  Make  Other 
Technical  Amendments  to  the 
Exchange's  Audit  Trail  Rules 

October  24,  2001. 

On  August  28,  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("(Commission"),  pursuant  to  section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposal  to  codify  certain 
audit  trail  and  trade  comparison 
requirements  and  to  make  other 
technical  amendments  to  the  Exchange's 
audit  trial  rules.  On  September  21, 
2001,  the  Commission  published  the 
proposed  rule  change  in  the  Federal 
Re^ster.^  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'*  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the  Act 
which  requires,  among  other  things,  that 
the  rules  of  an  exchange  be  designedto    ' 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  protect 
investors  and  the  public  interest,  and 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers.^  The 
proposed  clarifications  to  the  Amex's 
audit  trail  rules  previously  were  set 
forth  in  the  Exchange's  information 
circulars,  but  were  not  codified  in  the 
Exchange's  ndes.  The  Commission 
believes  that  these  provisions  are 
reasonably  designed  to  improve  the 
Exchange's  audit  trail,  and  that 
codifying  them  will  make  the 
Exchange's  rules  more  transparent  to  its 
members  and  other  market  participants. 


'  15  U.S.C.  78s(bMl). 

2  17CFR240.19b-«. 

^  See  Securities  Exchange  Act  Release  No.  44807 
(September  17,  2001).  66  FR  4S727. 

*  In  approving  the  proposed  rule  change,  the 
Conunission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C  78c(0. 

» 15  U.S.C.  78f(bK5). 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Amex-2001- 
67)  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  01-27328  Filed  10-30-01;  8:45  am) 

BIUJNQ  coca  t010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  34-44946A;  RIe  No.  GSCC-2001- 
01] 

Self*Regulatory  Organizatkms; 
Government  Securlttes  Clearing 
CorporatkNi;  Order  Granting  Approval 
of  a  Propoaed  Rule  Change  Relating  to 
the  Redesign  of  Comparison  Rules 

October  25,  2001. 

Correction 

In  FR  Document  No.  01-26727, 
beginning  on  page  53816,  in  the  issue  of 
Wednesday,  October  24,  2001,  the  first 
sentence  of  the  first  paragraph  in  the 
middle  column  on  page  53817  should 
read  as  follows:  "In  the  ciurent 
environment,  most  trades  are  compared 
within  the  GSCC  system  as  a  result  of 
bilateral  comparison,  the  exception 
being  certain  lock-in  trades,  such  as 
members'  Federal  Reserve  auction 
purchases." 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  01-27^63  Filed  10-30-01;  8:45  am) 

BUJNQ  COOE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaaa  No.  34-44975;  nia  No.  SR-NYSE- 
2001-17] 

Self-Regulatory  Organizatk>ns;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  inc.  to  Amend  the 
Exchange's  Alk>catk)n  Policy  and 
Procedures 

October  24,  2001. 

On  July  3,  2001,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


(Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act "),'  and 
Rule  19b-4  thereimder,^  a  proposed  rule 
change  to  amend  the  Exchange's 
Allocation  PoUcy  and  Procedures  to 
allow  a  listing  company  to  send  a 
separate  letter  to  the  Allocation 
(Dommittee  indicating  the  role  that  one 
specialist  unit  has  played  in  helping  the 
company  to  reach  its  listing  decision. 
Such  specialist  unit  would  then  be 
included  in  the  pool  of  potential 
specialist  units  that  would  be 
interviewed  by  the  listing  company. 
Notice  of  the  proposed  rule  change 
appeared  in  the  I^ederal  Register  on 
August  17.  2001.3  The  Oimmission 
received  no  comments  on  the  proposed 
rule  change.  This  order  approves  the 
proposed  rule  change. 

The  Ckimmission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^  Specifically,  the 
Ckimmission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Act,  which  requires  among  other  things, 
that  the  rules  of  an  exchange  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  protect  investors  and  the  public 
interests.^  The  Commission  bases  its 
findings  on  representations  by  the  NYSE 
that  the  Exchange's  Allocation  Policy 
and  Procedures  would  continue  to 
carefully  restrict  communications 
between  specialists  and  issuers,  and  that 
the  fairness  of  the  allocation  process 
would  not  be  compromised 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-NYSE-2001- 
17)  be,  and  it  hereby  is,  approved. 

For  the  (Donunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.' 

Margaret  H.  McFariand, 
Deputy  Secretary^ 
[FR  Doc.  01-27327  Filed  10-30-01:  8:45  am] 

aiujNO  cooe  W10-01-M 


•  15  U.S.C.  78«(bM2). 
'17  CFR  200.30-3(a)(12). 
<  17  CFR  200.30-3(aMl2). 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  44676 
(August  9.  2001).  66  FR  43281. 

*  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

» 15  U.S.C.  78fl[bK5). 

•15  use.  788(b)(2). 

'  17  CFR  200.30-3(aKl2). 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USC6-2001-9188] 

Propoaad  Decommissioning  and/or 
Excassing  of  the  Remaining  180-foot 
Seagoing  Buoy  Tender  Claas,  and  ttie 
Propoaad  Excassing  of  the  Vessel,  HR 
(WLM212) 

agency:  U.S.  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Coast  Guard 
announces  the  availability  of  the  final 
Programmatic  Environmental 
Assessment  and  the  Finding  of  No 
Significant  Impact  on  its  proposal  to 
decommission  and/or  declare  excess  the 
remaining  vessels  in  the  180-foot 
seagoing  buoy  tender  fleet  and  the 
proposed  excessing  of  the  former  United 
States  Coast  Guard  Cutter.  FIR  (WLM- 
212). 

DATES:  The  Final  Programmatic 
Environmental  Assessment  (PEA)  and 
the  Finding  of  No  Significant  Impact 
(FONSI)  will  be  available  on  October  31, 
2001. 

ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  The  Final  Programmatic 
Environmental  Assessment  (PEA)  and 
the  Finding  of  No  Significant  Impact 
(FONSI)  are  available  for  inspection  or 
copying  in  room  PLr-401  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket, 
including  the  PEA,  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  If 
you  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated 
assessment,  call  Ms.  Kebby  Kelley,  U.S. 
Coast  Guard,  telephone  202-267-6034. 
If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets. 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPtEMENTARY  INFORMATION: 

Proposed  Action 

The  U.S.  Coast  Guard  (USCG) 
'proposes  to  decommission  and/or 
declare  excess  the  remaining  vessels  in 
its  aging  fleet  of  180-foot  seagoing  buoy 
tenders  and  declare  the  former  United 
States  Coast  Guard  Cutter.  FIR  (WLM- 
212).  excess  to  its  needs.  The  USCG  has 
determined  that  the  entire  class  of  180- 
foot  vessels  is  eligible  for  listing  in  the 
National  Register  of  Historic  Places 
(NRHP).  Additionally.  FIR  (WLM-212) 


is  a  National  Historic  Landmark  listed 
on  the  NRHP.  The  USCG  intends  to 
replace  the  180-foot  WLBs  with  175-foot 
Coastal  Buoy  Tenders  (WLMs)  and  225- 
foot  Coastal  Buoy  Tenders  (WLBs). 
These  new  vessels  will  support  the 
same  mission  requirements  as  the  180- 
foot  WLBs.  with  state-of-the-art 

technoloCT- 

While  the  180-foot  WLBs  have 
contributed  to  nearly  every  USCG 
mission  area,  their  primary  contribution 
has  been  servicing  the  Short  Range  Aids 
to  Navigation  System.  All  180-foot 
WLBs  are  over  50  years  of  age  and 
further  renovation  is  impractical. 
Excessive  maintenance  problems 
stemming  bora  the  age  of  these  vessels 
are  also  being  experienced  with 
resultant  reduced  reliability  and 
increased  operating  costs.  The  Federal 
Property  Administrative  Services  Act 
(FPASA)  (40  U.S.C.  Chapter  10)  requires 
that  excess  property  be  identified  and 
declared  as  such.  Therefore,  the  USCG 
has  an  operational,  economic,  and  legal 
need  to  cost-effectively  rid  itself  of 
obsolete  and  inefficient  vessels  that  can 
no  longer  effectively  carry  out  the  USCG 
missions  they  were  designed  for. 
Consequently,  the  USCG  is  proposing  to 
decommission  (remove  the  vessels  from 
active  use)  and  declare  the  current  WLB 
fleet  excess  to  its  needs.  In  order  to 
declare  a  vessel  excess,  the  USCG  must 
complete  a  report  of  survey  that  states 
that  the  vessel  is  excess  to  its  needs.  The 
USCG  provides  the  General  Services 
Administration  (GSA)  with  a  Standard 
Form  120  for  the  excess  material. 
Following  submittal  to  GSA,  the 
standard  mandated  GSA  process  for 
disposing  of  Federally  owned  materials 
ensues.  Built  in  1939.  FIR  (WLM  212)  is 
classified  as  a  National  Historic 
Landmark  and  as  such  is  listed  on  the 
NRHP.  Homeported  for  50  years  in 
Washington  State.  FIR  served  buoys, 
lighthouses,  and  other  navigation  aids 
in  the  Pacific  Northwest.  FIR  is  the  last 
surviving  unaltered  American 
lighthouse  tender,  and  was  the  last 
working  member  of  the  U.S.  Lighthouse 
Service  fleet. 

The  FIR  has  reached  the  end  of  its 
service  life.  The  vessel  is  over  50  years 
of  age.  Excessive  maintenance  problems 
stemming  from  the  age  of  FIR  were 
experienced  with  resultant  reduced 
reliability  and  increased  operating  costs. 
As  a  result  of  its  age  and  condition,  the 
USCG  decommissioned  FIR  in  1996.  At 
present,  the  USCG  is  incurring  costs  to 
store  the  vessel  in  Suisun  Bay, 
California.  As  previously  stated,  it  is  a 
requirement  of  the  FPASA  that  excess 
property  be  identified  by  the  USCG  and 
declared  as  such.  Therefore,  the  USCG 
has  an  operational,  economic,  and  legal 


need  to  cost  effectively  rid  itself  of  the 
obsolete  and  inefficient  FIR. 

Final  Programiiiatic  Environmental 
Assessment 

The  Coast  Guard  completed  a  draft 
Programmatic  Environmental 
Assessment  (PEA)  in  March  of  2001  and 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  April  23,  2001  (66 
FR  20513).  The  draft  PEA  identified  and 
examined  the  reasonable  alternatives  to 
our  proposed  action  and  assessed 
potential  environmental  impacts.  The 
alternatives  analyzed  in  the  draft  PEA 
were  chosen  because  they  fulfilled  the 
need  for  the  USCG  to  cost  effectively 
and  legally  rid  itself  of  obsolete  and 
inefficient  vessels  that  can  no  longer 
effectively  carry  out  the  USCG  missions 
they  were  designed  for.  In  analyzing 
these  alternatives  for  environmental 
impact,  the  draft  PEA  looked  at  the 
impacts  of  decommissioning  and 
excessing  which  we  control,  and  then 
generally,  at  the  possible  environmental 
impacts  resulting  from  each  component 
of  the  mandated  disposal  process — ^the 
connected  actions  to  the 
decommissioning  and/or  excessing  of 
otir  remaining  180-foot  vessels  and  FIR. 

The  draft  PEA  concluded  that  the 
only  area  of  significant  impact  fit>m  the 
Coast  Guard's  proposed  action  was  the 
impact  to  the  historic  character  of  the 
vessels.  However,  the  PEA  states  the 
Coast  Guard's  commitment  to 
performing  photo-documentation  and 
the  completion  of  historic  narratives  for 
the  remaining  vessels  in  the  180-foot 
fleet  and  for,  FIR.  The  photographs  and 
the  historic  narratives  will  be  deposited 
in  the  Library  of  Congress  and 
distributed  to  the  affected  states  and 
interested  parties.  Future  generations 
will  thus  have  the  ability  to  appreciate 
the  contribution  of  these  vessels  to  this 
nation's  maritime  history.  The  Coast 
Guard's  commitment  to  providing  the 
historical  documentation,  as  indicated 
in  the  PEA,  will  mitigate  the  potential 
for  significant  impacts  to  historic 
resources  to  an  insignificant  leveL 

No  substantive  comments  or 
environmental  concerns  related  to  the 
draft  PEA  or  the  Coast  Guard's  proposed 
action  were  received  during  the 
comment  period  for  the  draft  PEA. 
Therefore,  this  notice  annoimces  our 
decision  to  make  the  draft  PEA  our  final 
PEA  without  any  further  revisions. 
Additionally,  this  notice  announces  the 
availability  of  our  FONSI  for  the 
proposed  action  described  in  the  PEA. 
All  those  who  received  a  copy  of  the 
draft  PEA,  will  receive  a  copy  of  the 
final  PEA  cover  pages  and  the  FONSI 
along  with  a  letter  explaining  our 
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decision  to  make  the  draft  our  final 
document. 

Dated:  October  24,  2001. 
Harvey  E.  lohnson, 

Rear  Admiral.  U.S.  Coast  Guard,  Director  of 
Operations  Capability. 

[FR  Doc.  01-27387  Filed  10-30-01;  8:45  am] 
BILUNG  CODE  4eiO-1S-P 


DEPARTIMENT  OF  THE  TREASURY 

Submiaaion  for  OMB  Review; 
Comment  Requeat 

October  24,  2001. 

The  Department  of  Treasur>'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  30, 
2001  to  be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Number:  1545-1465. 

Regulation  Project  Number:  PS-54-94 
Final. 

Type  of  Review:  Extension. 

Title:  Environmental  Settlement 
Funds — Classification. 

Description:  Section  7701  and  the 
regulations  thereunder  classify  entities 
for  federal  tax  piuposes  as  partnerships, 
associations,  and  trusts.  Section  671 
requires  a  grantor  treated  ^s  an  owner  of 
a  portion  of  a  trust  to  include  items  in 
income.  This  regulation  provides 
reporting  rules. 

Respondents:  Busitiess  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Other  (Once). 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

OAfB  Number:  1545-1471. 

Regulation  Project  Number:  REG- 
209626-93  Final. 

Type  of  Review:  Extension. 

Title:  Notice,  Consent,  and  Election 
Requirements  under  Sections  411(a)(ll) 
and  417. 


Description:  These  regulations 
concern  the  ability  to  make  a 
distribution  from  a  qualified  plan 
within  30  days  of  giving  the  participant 
a  written  explanation  of  the  distribution 
options  provided  the  plan  administrator 
informs  the  participant  of  the  right  to 
have  at  least  30  days  to  consider  the 
options. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
750,000. 

Estimated  Burden  Hours  Per 
Respondent:  .011  hours. 

Frequency  of  Response:  Other  (once 
each  year). 

Estimated  Total  Reporting  Burden: 
8,333  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-27368  Filed  10-30-01:  8:45  am) 

BNJJNQ  COOC  4t30-01-* 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Pubiic  Debt 

Propoaad  CoUaction:  Comment 
Requeat 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  £>epartment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  conunents 
concerning  the  U.S.  Treasury  Auction 
Submitter  Agreement. 

DATES:  Written  comments  should  be 
received  on  or  before  December  27,2001, 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  PubUc  Debt,  Vicki  S. 
Thorpe,  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

TOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Treasury  Auctions 
Submitter  Agreement. 

OMB  Number:  None. 

Form  Number:  PD  F  5441. 

Abstract:  The  information  is 
requested  to  establish  an  accoimt  for 
entities  wishing  to  submit  bids  directly 
in  U.S.  Treasury  Auctions  for  the 
purchase  of  Treasury-  secvuities. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Depository 
Institutions,  Brokers/Dealers,  and 
Fimds/ Assessment  Management 
Companies. 

Estimated  Number  of  Respondents: 
900. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  72. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  19.  2001. 

Vicld  S.  Thorpe. 

Manager.  Graphics.  Printing  and  Records 
Rranch. 

[FR  Doc.  01-27364  Filed  10-30-O1:  8:45  am) 
BNJJNO  COM  4(1»-3»-# 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  13 

Flight  Operational  Quality  Assurance 

Program;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart13 

[Docket  No.  FAA-2000-7554;  Amendment 
No.  13-30] 

RIN  2120-AF04 

night  Operational  Quality  Assurance 
Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  rule  codifies 
enforcement  protection  for  Flight 
Operational  Quality  Assurance  (FOQA) 
programs.  It  states  that  except  for 
criminal  or  deliberate  acts,  the 
Administrator  will  not  use  an  operator's 
FOQA  data  or  aggregate  FOQA  data  in 
an  enforcement  action  against  that 
operator  or  its  employees  when  such 
FOQA  data  or  aggregate  FOQA  data  is 
obtained  from  a  FOQA  program  that  is 
approved  by  the  Administrator.  The  rule 
requires  air  carriers  participating  in 
approved  FOQA  programs  to  submit 
aggregate  FOQA  data  to  the  FAA  for  use 
in  monitoring  safety  trends. 
EFFECTIVE  DATE:  November  30,  2001. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Dr. 
Thomas  Longridge,  Flight  Standards 
Service,  AFS-230.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
telephone  (703)  661-0275,  email: 
thomas.longridge@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Rtdemaldog  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  nxmiber  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/ 
annhome.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 


Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sine  to 
identify  the  amendment  number  or 
docket  niunber  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
our  site,  http://www.faa.gov/avT/ann/ 
sbrefa.htm.  For  more  information  on 
SBREFA.  e-mail  us  9-AWA- 
SBREFA@faa.gov. 

Background 

The  primary  piupose  of  a  Flight 
Operational  Quality  Assurance  program 
(FOQA)  is  to  enhance  aviation  safety.  A 
FOQA  program  involves  the  analysis  of 
digital  flight  data  generated  during 
routine  line  operations  in  order  to  reveal 
situations  that  may  require  corrective 
action,  to  enable  early  intervention  to 
correct  adverse  safety  trends  before  they 
can  lead  to  accidents,  and  to  provide  an 
objective  means  of  following-up  on 
corrective  action  to  determine  whether 
it  has  been  effective.  To  institute  such 
a  program,  an  operator  would  need  to 
develop  a  system  that  captures  digital 
flight  data,  transforms  the  data  into  an 
appropriate  format  for  analysis,  analyzes 
the  data,  and  generates  reports  and 
visualizations  to  assist  personnel  in 
interpreting  the  results  of  analysis. 

In  1995  me  FAA  initiated  a  voluntary 
FOQA  demonstration  program  in 
cooperation  with  interested  operators. 
The  demonstration  study  determined 
that  the  information  and  insights 
provided  by  a  FOQA  program  can 
significantly  enhance  line  operational 
safety,  training  effectiveness, 
operational  procedures,  maintenance 
and  engineering  procedures,  ATC 
procedures,  and  airport  surface  issues. 
The  demonstration  study  found  that 
FOQA  programs  can  provide  objective 
safety  related  information  from  line 
operations  that  is  not  available  bom  any 
other  source. 

On  April  5,  2000,  the  President  signed 
the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Centiuy  (known  as  AIR-21).  Section 
510,  entitled  Flight  Operations  Quality 
Assumnce  Rules,  directed  the 


Administrator  to  issue  a  Notice  of 
Proposed  Rulemaking  to  protect  air 
carriers  and  their  employees  from 
enforcement  actions  for  violations  of 
title  14,  Code  of  Federal  Regulations, 
(other  than  criminal  or  deliberate  acts) 
that  are  reported  or  discovered  as  a 
result  of  voluntary  reporting  programs, 
such  as  FOQA. 

Airlines  and  pilot  associations  have 
strongly  endorsed  the  voluntary 
establishment  of  FOQA  programs  in  the 
interest  of  safety.  However,  they  have 
also  stated  that  they  will  not  continue 
to  voluntarily  participate  in  FOQA 
programs  imless  the  FAA  codifies 
regulatory  protection  from  the  use  of 
FOQA  information  in  enforcement 
action  against  operators  or  their 
employees,  except  for  criminal  or 
deliberate  acts. 

On  July  5,  2000  (65  FR  41528),  the 
FAA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  provide 
protection  from  the  use  of  FOQA 
information  for  pimitive  enforcement 
purposes,  subject  to  certain  conditions, 
and  to  retain  FAA  discretion  to  use 
FOQA  data  or  aggregate  FOQA  data  in 
remedial  enforcement  action.  The  FAA' 
carefully  considered  all  of  the 
comments  that  were  submitted,  along    . 
with  the  duty  of  the  FAA  to  address 
adverse  safety  conditions.  This  final 
rule  codifies  a  level  of  enforcement 
protection  for  FOQA  information  that  is 
consistent  with  the  congressional 
direction  provided  in  Section  510  of 
AIR-21.  Namely,  it  provides  operators 
and  their  employees  with  protection 
from  the  use  of  FOQA  information  for 
enforcement,  except  for  criminal  or 
deliberate  acts.  The  FAA  anticipates 
that  this  final  rule  will  encourage  the 
further  growth  of  volimtary  FOQA 
programs  in  the  United  States,  and  will 
thereby  enhance  public  safety,  as  well 
as  provide  the  FAA  with  trend 
information  to  better  manage  its  safety 
oversight  and  regidatory  decision 
making  responsibilities. 

This  final  rule  does  not  require  any 
operator  to  implement  a  FOQA  program, 
nor  does  it  require  any  operator  who 
desires  to  voluntarily  implement  such  a 
program  to  obtain  FAA  approval  to  do 
so,  or  to  submit  FOQA  iciormation  bom 
such  an  internal  program  to  the  FAA. 
However,  in  order  to  qualify  for  the 
enforcement  protection  afforded  by  this 
rule,  the  rule  provides  that  FAA  initial 
and  continuing  approval  of  the 
proposed  program  would  be  required,  as 
well  as  the  submission  of  aggregate 
FOQA  information  to  the  FAA. 
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Discussion  of  Comments  and  Section- 
by-Section  Analjrsis 

The  FAA  received  six  written 
comments  on  the  proposed  rule,  one  of 
which  was  a  consolidated  comment 
from  multiple  airline  and  pilot 
association  groups  (Air  Transport 
Association  of  Ajnerica,  the  Air  Line 
Pilots  Association,  the  Aerospace 
Industries  Association,  the  Coalition  of 
Airline  Pilots  Association,  the 
Independent  Association  of  Continental 
Pilots,  and  the  Regional  Airline 
Association).  Additional  organizational 
commenters  were  the  Transportation 
Trades  Department,  the  Advocates  for 
Legitimate  and  Fair  Aviation 
Regulations,  and  an  additional  comment 
from  the  Regional  Airline  Association. 
Two  individuals  submitted  comments. 
The  FAA  also  participated  in  two 
meetings  with  indushy  representatives 
to  hear  their  comments  about  the 
NPRM.  The  contents  of  those  meetings 
as  well  as  a  list  of  the  participants 
appear  in  the  docket.  The  comments  are 
discussed  below,  along  with  the 
provisions  of  the  final  rule. 

The  Rule  in  General 

The  proposed  nde  was  intended  to 
codify  certain  protection  from  the  use  of 
FOQA  information  for  punitive 
enforcement  purposes  for  operators  of 
voluntary  FOQA  programs  that  have 
been  approved  by  the  FAA.  The 
proposal  would  require  operators  of 
approved  FOQA  programs  to  submit 
aggregate  FOQA  data  to  the  FAA. 
Operators  who  do  not  seek  such 
enforcement  protection  would  not  be 
required  to  obtain  FAA  approval  of  their 
voluntary  programs,  nor  would  they  be 
required  to  submit  FOQA  data  to  the 
FAA.  The  proposed  rule  would  not 
require  any  operator  to  establish  a 
FOQA  program. 

Comment:  One  commenter  asserted 
that  under  49  U.S.C.  44701  the  FAA  is 
only  empowered  to  issue  regulations 
that  establish  minimum  standards 
required  in  the  interest  of  safety,  and 
there  is  therefore  no  legal  basis  for  this 
proposed  rule. 

FAA  Response:  As  noted  by  the 
commenter,  49  U.S.C.  Section  44701(a) 
also  authorizes  the  FAA  to  issue 
regulations  and  minimum  standards  for 
other  practices,  methods,  and 
procedures  that  the  Administrator  finds 
necessary  for  safety  in  air  commerce. 
Under  this  section  the  FAA  is  clearly 
authorized  to  issue  regulations  for 
programs  that  the  Administrator  has 
determined  will  enhance  safety,  and  to 
establish  minimum  standards  for  such 
programs,  including  voluntary 
programs.  The  Administrator  has 


determined  that  voluntary  FOQA 
programs  enhance  safety,  and  further, 
that  this  final  rule  is  necessary  in  order 
to  estabhsh  the  necessary  conditions  for 
voluntary  participation  by  airlines  and 
pilot  associations  in  FOQA  programs. 
There  are  already  examples  of  other 
voluntary  safety  enhancement  programs 
that  have  been  codified  in  14  CFR,  such 
as  the  Aviation  Safety  Reporting 
Program  (ASRP). 

Comment:  One  commenter  noted  that 
an  operator  who  elects  to  establish  a 
FOQA  program  without  complying  with 
the  proposed  rule  would  not  be  in 
violation  of  the  regulations. 

FAA  Response:  The  FAA  concurs. 
Nothing  in  the  proposed  regulation  or  in 
the  final  rule  would  compel  an  operator 
who  does  not  seek  the  enforcement 
protection  afforded  by  the  rule  to 
comply  with  the  provisions  of  the  rule. 

§  1 3.401(a)    Applicability  (Proposed 
§  13.401(a)).  Who  Is  Eligible  for  the 
Enforcement  Protection  Afforded  by 
This  Rule? 

The  NPRM  stated  that  the  rule  applies 
to  any  operator  of  an  aircraft  who 
operates  that  aircraft  under  an  FAA 
approved  FOQA  program.  It  is  not 
necessary  for  an  operator  to  be  a 
certificated  air  carrier  in  order  to  be 
eligible  for  the  enforcement  protection 
afforded  by  the  rule,  so  long  as  they  are 
operating  in  compliance  with  an  FAA 
approved  FOQA  program.  An  operator 
who  elects  to  operate  a  FOQA  program 
that  is  not  approved  by  the  FAA  in 
accordance  with  this  rule  may  do  so,  but 
will  not  be  afforded  the  enforcement 
protections  of  this  rule.  No  comments 
specific  to  the  applicability  of  this  rule 
to  operators  were  received  and  the 
subparagraph  is  adopted  as  proposed. 

§  13.401(b)    Definitions  (Proposed 
§  13.401(b)).  What  Is  the  Meaning  of  the 
Key  Terminology  Employed  in  This 
Rule? 

No  comments  specific  to  the 
definitions  in  the  proposed  rule  were 
received,  although  one  commenter 
asserted  that  there  is  general  ambiguity 
in  the  proposed  rule  language,  and 
several  of  the  other  commenters' 
comments  appear  to  indicate  a 
misunderstanding  of  the  proposed 
language.  The  FAA  has  therefore 
clarified  the  definitions  of  each  such 
term.  In  addition,  the  definitions  for 
remedial  and  punitive  enforcement  have 
been  deleted,  as  they  are  no  longer 
applicable  to  the  final  rule. 


§  13.401(b)(1)    Flight  Operational 
Quality  Assurance  (FOQA)  Program 
(Proposed  §  13.401(b)(1))  What 
Constitutes  a  FOQA  Program? 

The  NPRM  stated  that  a  FOQA 
program  means  an  FAA-approved 
program  for  the  routine  collection  and 
analysis  of  data  gathered  during  aircraft 
operations  by  means  of  a  DFDR. 
including  data  currently  collected  under 
existing  regulations.  The  final  rule 
definition  inserts  the  word.s  "digital 
flight"  before  data,  to  clarify  that  the 
data  to  be  collected  is  digital  flight  data. 
The  reference  to  "DFDR"  is  deleted  in 
the  definition  of  a  FOQA  program  in  the 
final  rule.  This  is  because  the 
technology  used  to  acquire  FOQA  data 
is  expected  to  evolve  over  time,  and  it 
is  not  necessar>'  to  define  a  FOC^A 
program  on  the  basis  of  the  technology 
that  is  used  to  record  the  data.  The  final 
definition  was  also  modified  to  clarify 
that  data  that  operators  currently  collect 
under  the  regulations  will  not  be 
included  in  FOQA  data  unless  it  is 
identified  for  inclusion  in  an  approved 
FOQA  program.  An  operator  may  elect, 
for  example,  to  establish  a  FOQA 
program  using  only  the  data  recorded  by 
the  mandatory  DFDR.  rather  than  by 
using  the  supplementary  recorder 
commonly  employed  in  current  airline 
FOQA  programs.  Indeed,  as  the 
technological  capabilities  of  the 
mandator^'  flight  data  recorder  continue 
to  evolve,  operators  may  find  that  there 
is  no  longer  a  need  for  a  supplementary 
recorder  to  collect  all  of  the  parameters 
an  operator  desires  to  include  in  a 
FOQA  program,  since  a  single  recorder 
may  be  sufficient  to  meet  both 
regulatory  and  FOQA  program 
requirements.  The  final  definition  adds 
the  words  "when  such  data  is  included 
in  an  approved  FOQA  program"  to  the 
proposed  language.  This  change  was 
made  to  clarify  that  data  currently 
collected  under  the  regulations  will  be 
considered  by  the  FAA  to  be  included 
in  a  FOQA  program  only  when  it  has 
been  identified  for  inclusion  in  an 
approved  program. 

§  13.401(21    FOQA  Data  (Proposed 
§  13.401(21).  What  Is  FOQA  Data? 

The  NPRM  stated  that  FOQA  data 
means  any  raw  data  that  has  been 
collected  by  means  of  a  DFDR  pursuant 
to  an  FAA-approved  FOQA  program. 
The  final  rule  definition  replaces  the 
reference  to  "raw  data"  with  "digital 
flight  data",  inserts  additional  language 
indicating  that  for  the  purposes  of  this 
rule,  FOQA  data  is  collected  "from  an 
individual  aircraft",  inserts  additional 
language  "regardless  of  the  electronic 
format  of  that  data",  and  deletes  the 
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proposed  definition  language  "by  means 
of  a  DFDR".  The  term  "raw  data"  was 
deleted  because  it  is  subject  to  varying 
interpretations  (e.g.  binary  data  or 
engineering  units).  The  reference  to 
DFDR  was  deleted  for  the  reasons  cited 
above.  Reference  to  individual  aircraft 
was  added  to  clarify  that  for  the 
purposes  of  this  rule,  FOQA  data  refers 
to  digital  flight  data  gathered  from  an 
individual  aircraft.  The  languagee 
"regardless  of  electronic  format"  was 
added  to  clarify  that  for  the  purposes  of 
this  rule  any  digital  data  collected  from 
an  individual  aircraft  in  an  FAA 
approved  FOQA  program  shall  be 
considered  to  be  FOQA  data,  regardless 
of  whether  it  is  in  binary  format, 
engineering  unit  format,  FOQA 
exceedence  event  format,  or  another 
electronic  format. 


§  13.401(b)(3).  Aggregate  FOQA  Data. 
What  Is  Aggregate  FCfQA  Data? 

The  NPRM  stated  that  aggregate 
FOQA  data  means  the  summary 
statistical  indices  that  are  associated 
with  FOQA  event  categories,  based  on 
an  analysis  of  FOQA  data  recorded  by 
digital  flight  data  recorders  (DFDRs) 
during  aircraft  operations.  The  proposed 
deHnition  was  modified  to  delete 
"recorded  by  digital  flight  data 
recorders  (DFDRs)"  for  the  reasons  cited 
above.  The  proposed  language  "during 
aircraft  operations"  was  replaced  with 
"from  multiple  aircraft  operations.". 
The  latter  change  was  made  to  clarify 
that  for  the  purposes  of  this  rule  the 
term  aggregate  data  only  applies  to 
multiple  aircraft  operations.  The 
definition  of  aggregate  FOQA  data  in  the 
final  rule  retains  the  basic  meaning 
provided  in  the  proposed  rule,  namely 
that  aggregate  FOQA  data  means  the 
summary  statistical  indices  that  are 
associated  with  FOQA  event  categories, 
based  on  analysis  of  FOQA  data. 
Individual  data  records  (FOQA  data) 
may  be  aggregated  along  various 
dimensions  (e.g.,  event  category  as  a 
function  of  aircraft  type,  phase  of  flight, 
and  geographical  location)  to  identify 
trends  and  patterns.  Aggregation  is 
simply  a  statistical  process  that  groups 
and  mathematically  combines  (e.g., 
count,  total,  average,  standard 
deviation)  individual  FOQA  data 
elements  based  on  some  criterion  (e.g. 
the  average  approach  maximum  rate  of 
descent  below  2000  feet  by  fleet  type  by 
airport). 

Proposed  definitions  §  13.401(b)(4), 
Remedial  Enforcement  Action,  and 
§  13.401(b)(5),  Punitive  Enforcement 
Action,  have  been  deleted  from  the 
definitions  section  of  the  final  rule,  as 
these  terms  are  no  longer  applicable  to 


the  final  rule  for  the  reasons  discussed 
below. 

§  13.401(c)    Requirements  (Proposed 
§  13.401(c)).  What  Is  an  Operator 
Required  To  Do  To  Be  Eligible  for  the 
Enforcement  Protection  Provisions  of 
This  Rule? 

The  NPRM  proposed  that,  to  be 
eligible  for  the  enforcement  protection 
provisions  of  the  rule,  an  operator 
would  have  to  submit  and  adhere  to  a 
FOQA  hnplementation  and  Operations 
(I  &  O  Plan)  approved  by  the 
Administrator  that  would  include  the 
following: 

(1)  The  operator's  plan  for  collecting 
and  analyzing  flight  data,  .^ 

(2)  Procedures  for  taking  corrective 
action, 

(3)  Procedures  for  providing  the  FAA 
with  aggregate  data,  and 

(4)  Procedures  for  informing  the  FAA 
of  each  corrective  action. 

Comment:  One  commenter  objected  to 
the  requirement  to  obtain  FAA  approval 
of  a  voluntary  program,  and  asserted 
that  the  FAA  has  no  authority  to  require 
such  approval. 

FAA  Response:  The  rule  only  requires 
that  operators  who  seek  the  enforcement 
protection  afforded  by  the  rule  must 
submit  a  FOQA  Implementation  and 
Operations  Plan  for  FAA  approval. 
Operators  who  do  not  seek  such 
protection  are  not  required  to  submit  or 
adhere  to  an  approved  plan.  The  FAA 
cannot  extend  enforcement  protection  to 
an  undefined  program.  The  requirement 
for  operators  to  submit  and  adhere  to  an 
FAA  approved  plan  is  intended  to 
assure  that  in  return  for  certain 
enforcement  protection,  the  FAA's  goals 
for  the  enhancement  of  public  safety 
will  be  achieved.  Just  as  the  FAA  has 
the  authority  and  responsibility  to 
enforce  the  aviation  regulations,  it 
clearly  has  the  authority  to  define  the 
conditions  on  which  basis  any 
enforcement  protection  from  those 
regulations  will  be  afforded.  The 
Aviation  Safety  Reporting  Program  is  an 
existing  example  of  the  exercise  of  that 
authority  to  extend  enforcement 
protection  in  the  overall  interest  of 
safety  enhancement,  subject  to  certain 
conditions. 

Comment:  One  conunenter  questioned 
the  language  of  §  13.401(c)2  that 
requires  a  FOQA  I  &  O  Plan  to  identify 
procedm-es  for  taking  corrective  action 
that  analysis  of  the  data  indicates  is 
necessary  in  the  interest  of  safety.  The 
commenter  questioned  whether  the 
operator  or  the  FAA  makes  the 
determination  of  whether  corrective 
action  is  needed  and  raised  the  question 
of  the  consequences  of  a  disagreement 


between  the  FAA  and  the  operator  on 
that  issue. 

FAA  Response:  The  rule  clearly 
places  the  primary  responsibility  with 
the  operator  for  determining  whether 
analysis  of  FOQA  data  indicates  that 
corrective  action  is  necessary  in  the 
interest  of  safety.  This  is  why  the  I  &  O 
Plan  requires  the  operator  to  identify  the 
procedures  it  will  follow  if  corrective 
action  becomes  necessary.  Further, 
since  only  the  operator  has  access  to 
FOQA  data  from  individual  flights,  only 
the  operator  is  in  a  position  to 
determine  whether  analysis  of  such  data 
warrants  corrective  action  in  that 
circimxstance.  The  rule  does,  however, 
require  the  operator  to  inform  the  FAA 
of  each  corrective  action  it  undertakes 
based  on  FOQA  data.  It  also  requires  the 
operator  to  submit  aggregate  FC3qA  data 
that  the  FAA  could  employ  to  identify 
adverse  safety  trends,  which  the  agency 
might  determine  warrant  corrective 
action.  Since  FOQA  is  a  voluntary 
program  that  represents  a  shared 
commitment  to  safety  enhancement,  the 
FAA  believes  that  differences  of  opinion 
on  the  necessity  and  appropriateness  of 
corrective  action  will  be  relatively  few, 
and  that  any  such  differences  will 
normally  be  resolved  through  mutual 
discussion.  The  rule  clearly  provides 
the  operator  of  an  approved  program 
with  protection  from  enforcement  action 
in  the  unlikely  event  that  differences  of 
opinion  on  such  issues  cannot  be 
resolved. 

However,  §  13.401(g)  of  the  rule  also 
provides  that  the  FAA  may  withdraw 
program  approval  if  the  agency 
determines  that  the  operator  has  failed 
to  implement  corrective  action  that 
analysis  of  available  FOQA  data 
indicates  is  necessary  in  the  interest  of 
safety  or  the  operator  has  failed  to 
correct  a  continuing  pattern  of 
violations  following  notice  by  the 
agency.  Thus  while  the  operator  has  the 
primary  responsibility  for  determining 
when  corrective  action  is  warranted, 
and  for  determining  the  nature  of  that 
action,  the  operator  and  the  FAA  must 
ultimately  agree  on  these  matters.  This 
approach  helps  to  assure  that  FOQA 
programs  do  in  fact  enhance  public 
safety.  In  the  event  that  the  FAA  and  the 
operator  cannot  agree,  the  only  potential 
consequence  to  the  operator  is  the 
withdrawal  of  program  approval.  In  the 
event  that  program  approval  is 
withdrawn,  the  operator  will  not  have 
enforcement  protection  under  this  rule 
for  FOQA  data  obtained  subsequent  to 
the  withdrawal.  However,  the  operator 
may  continue  to  conduct  its  FOQA 
program  if  it  determines  that  it  is 
appropriate  for  it  to  do  so. 
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Comment:  One  commenter  asserted 
that  the  references  in  the  NPRM  to  the 
required  content  of  a  FOQA  I  &  O  Plan 
did  not  contain  sufficient  information. 
The  commenter  observes  that  no  doubt 
the  FAA  intends  to  require  more  in  the 
I  &  O  Plan  than  the  NPRM  states.  The 
commenter  asserts  that  the  NPRM's 
reference  to  a  future  advisory  circular 
that  provides  further  detail  is  an  "extra- 
legal mechanism  to  create  a  stealth 
regulation". 

FAA  Response:  The  FAA  does  not 
concur.  The  FAA  believes  that  the  rule 
contains  all  of  the  essential  elements 
that  the  FAA  will  require  for  approval 
purposes.  The  intent  of  the  planned 
advisory  circular  referenced  in  the 
NPRM  is  to  provide  applicants  with  one 
way,  but  not  the  only  way,  of  complying 
with  the  provisions  of  the  proposed  rule 
with  regard  to  developing  the  content  of 
a  FOQA  I  &  O  Plan.  The  FOQA 
Advisory  Circular,  which  is  being 
published  concurrently  with  this  final 
rule,  does  not  add  any  additional 
requirements  beyond  those  specified  in 
the  rule.  Although  the  issuance  of  a 
FOQA  Advisory  Circular  has  necessarily 
been  linked  to  the  issuance  of  a  final 
FOQA  rule,  the  FAA  already  has  made 
advisory  materials,  including  a  detailed 
I  &  O  Plan  template,  available  to  any 
interested  operator  for  the  past  5  years. 
With  regard  to  the  content  of  a  FOQA 
I  &  O  Plan,  the  existing  advisory 
materials  closely  match  the 
requirements  of  this  rule,  as  well  as  the 
FOQA  Advisory  Circular. 

The  FAA  adopts  §  13.401(c)  as 
proposed,  with  two  minor  working 
additions  for  clarification  purposes  that 
do  not  change  the  meaning  of  the 
section  as  originally  proposed.  The 
word  "maintain"  was  inserted  into 
proposed  paragraph  §  13.401(c),  as  in 
"the  operator  must  submit,  maintain, 
and  adhere  to  a  FOQA  Implementation 
and  Operations  Plan  *  *  *."  This  word 
was  inserted  to  clarify  that  under  this 
final  rule  an  operator  will  be  expected 
to  maintain  the  ciirrency  of  its  FOQA  I 
&  O  Plan.  The  phrase  "including 
identification  of  the  data  to  be 
collected"  was  added  to  proposed 
§  13.401(c)(1),  as  in  "a  description  of  the 
operator's  plan  for  collecting  and 
analyzing  flight  recorded  data  from  line 
operations  on  a  routine  basis,  including 
identification  of  the  data  to  be 
collected."  The  language  was  added  to 
clarify  that  the  operator's  plan  must 
identify  the  data  to  be  collected.  The 
FAA  does  not  intend  to  prescribe  what 
data  an  operator  will  collect  in  its 
FOQA  program  as  a  condition  for 
approval  of  FOQA  I  &  O  Plans. 
However,  in  order  to  allow  the  FAA  to 
accomplish  meaningful  interpretation 


and  additional  processing  of  the 
aggregate  data  received  from  operators, 
it  must  be  provided  with  information  in 
advance  that  identifies  the  data  to  be 
collected.  FOQA  I  &  O  plans  that  have 
been  approved  under  existing  FAA 
policy  already  contain  that  information. 

§  13.401(d)    Submission  of  Aggregate 
Data  (Proposed  §  13.401(d),  Access  to 
Data).  What  Data  Must  Be  Submitted  to 
the  FAA? 

The  NPRM  proposed  that  the  operator 
would  provide  the  FAA  with  aggregate 
FOQA  data  in  a  form  and  maimer 
acceptable  to  the  Administrator. 

Comment:  One  commenter  asserted 
that  the  FAA  has  no  authority  to  require 
submission  of  data  for  a  voluntary 
program. 

FAA  Response:  The  submission  of 
aggregate  FOQA  data  to  the  FAA  is  a 
condition  for  the  enforcement 
protection  afforded  by  this  rule.  Just  as 
the  FAA  has  the  authority  and 
responsibility  for  enforcing  the  aviation 
regulations,  it  clearly  has  die  authority 
to  define  the  conditions  on  which  basis 
any  enforcement  protection  from  those 
regulations  will  be  afforded.  The 
Aviation  Safety  Reporting  Program  is  an 
existing  regulatory  example  of  the 
exercise  of  that  authority  to  extend 
enforcement  protection  in  the  overall 
interest  of  safety  enhancement,  subject 
to  certain  conditions. 

Comment:  A  number  of  commenters 
expressed  concern  that  by  virtue  of  this 
requirement,  the  FAA  intends  to  force 
afrlines  to  comply  with  FAA  prescribed 
data  collection  requirements.  These 
commenters  stated  that  any  such 
attempt  by  the  FAA  would  adversely 
impact  the  effectiveness  of  such 
programs,  and  inhibit  initiative  to 
explore  new  areas  for  data  collection. 

PaA  Response:  The  FAA  does  not 
intend  to  require  operators  to  comply 
with  FAA  specified  data  collection 
protocols.  The  FAA  acknowledges  that 
were  it  to  do  so,  it  could  adversely  effect 
the  continued  growth  and  effectiveness 
of  voluntary  FOQA  programs.  The  FAA 
notes  that  if  the  agency  intended  to 
prescribe  data  collection  requirements, 
then  it  would  have  proposed  specific 
requirements  in  the  NPRM. 

Comment:  A  number  of  commenters 
observed  that  various  operators  employ 
different  definitions  for  FOQA  events. 
These  commenters  stated  that  it  would 
therefore  not  be  possible  for  the  FAA  to 
accomplish  meaningful  aggregation  of 
data,  and  they  recommended  that  this 
requirement  therefore  be  deleted. 

FAA  Response:  The  FAA  is  aware  of 
the  commonalities  and  differences  in 
how  operators  define  FOQA  events. 
First,  any  differences  among  operators 


would  not  impact  FAA  aggregation 
specific  to  a  particular  operator.  Second, 
with  regard  to  aggregation  across 
multiple  operators,  the  FAA  has 
established  a  statistical  approach  which 
will  allow  it  to  accomplish  meaningful 
trend  analysis  that  fully  takes  into 
account  whatever  differences  may  exist 
in  event  definitions  between  operators. 
One  of  the  functions  of  a  FOQA  I  &  O 
Plan  is  to  provide  the  FAA  with  the 
information  it  needs  in  order  to 
appropriately  accomplish  aggregation 
across  multiple  operators.  Proposed 
§  13.401(d)  is  adopted  without 
modification,  except  for  the  tiUe  of  the 
paragraph.  The  title  has  been  changed 
from  proposed  "Access  to  data"  to 
"Submission  of  Aggregate  Data"  in  the 
final  rule  in  order  to  more  accurately 
describe  the  content  of  the  paragraph. 

§  13.401(e)    Enforcement  (Proposed 
§  13.401(e))  What  Protections  Does  This 
Rule  Provide  Against  the  Use  of  FOQA 
Data  by  the  FAA  for  Enforcement 
Purposes? 

As  proposed  in  the  NPRM. 
§  13.401(e)(1)  would  have  provided  that 
the  Administrator  could  not  use  an 
operator's  FOQA  data  or  aggregate 
FOQA  data  in  a  punitive  enforcement 
action  against  that  operator  or  its 
employees  when  such  FOQA  data  or 
aggregate  FOQA  data  is  obtained  from  a 
FOQA  program  that  is  approved  by  the 
Administrator.  Proposed  §  13.401(e)(2) 
provided  that  the  Administrator  could 
use  any  operator's  FOQA  data  and/or 
aggregate  FOQA  data  in  a  remedial 
enforcement  action. 

Comment:  The  majority  of 
commenters  took  strong  exception  to  the 
provisions  of  proposed  §  13.401(e)(1) 
and  §  13.401(e)(2).  They  stated  that 
there  is  one  critical  paragraph  of  the 
proposed  rule  that  must  be  corrected  to 
ensure  industry  participation  and 
support  regarding  FOQA.  They  stated 
that  §  13.401(e)(1)  must  be  rewritten  to 
read  "The  Administrator  will  not  use  an 
operator's  FOQA  data  or  aggregate 
FOQA  data  in  enforcement  actions 
against  that  operator  or  its  employees 
except  for  criminal  or  deliberate  acts", 
l^ey  noted  that  this  revised  language 
would  be  consistent  with  the  language 
of  Section  510  of  die  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  of 
the  21st  Century  (AIR-21)  concerning 
FOQA.  These  commenters  also  took 
strong  exception  to  proposed 
§  13.401(e)(2),  which  would  have 
allowed  the  use  of  FOQA  data  and/ or 
aggregate  FOQA  data  for  remedial 
enforcement  purposes.  These 
commenters  stated  that  this  paragraph 
must  be  removed  from  the  rule  in  order 
to  assure  industry  participation  and 
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support  regarding  FOQA  programs. 
They  stated  that  this  paragraph  utterly 
destroys  the  spirit,  intent,  and 
operational  effectiveness  of  any  FOQA 
program,  and  inpugns  the  credibility  of 
the  rule  itself.  They  stated  that  removing 
this  paragraph  from  the  rule  would 
make  the  rule  workable,  acceptable,  and 
supportable  from  an  industry 
standpoint.  They  stated  that  in  order  to 
elicit  industry  support,  all  references  to 
remedial  and  punitive  actions  should  be 
removed  from  the  preamble.  One 
conunenter  noted  Uiat  the  rationale  in 
Jhe  NPRM  for  retaining  remedial 
enforcement  authority  as  stated  in  the 
preamble  does  not  appear  to  be 
consistent  with  the  fact  that  the  existing 
regulations  extend  protection  from  both 
civil  penalty  and  certificate  action  for 
the  cockpit  voice  recorder  record. 
FAA  Response:  With  one  minor 
exception,  the  FAA  concurs  with  these 
commenters.  The  FAA  agrees  that  it  is 
in  the  best  overall  interest  of 
encouraging  volimtary  participation  in 
FOQA,  diereby  enhancing  public  safety, 
to  modify  the  language  of  the  proposed 
rule  regarding  the  use  of  FOQA  data  or 
aggregate  data  for  enforcement 
piuposes.  The  FAA  further  agrees  that  it 
is  consistent  with  the  intent  of  Congress 
as  embodied  in  Section  510  of  AIR-21, 
as  well  as  with  existing  regiUatory 
precedent,  to  make  this  change. 
However,  the  FAA  believes  that  it  is 
only  appropriate  to  extend  such 
enforcement  protection  to  a  FOQA 
program  that  has  been  approved  by  the 
Administrator.  Accordingly,  the 
language  of  the  final  rule  has  been 
modified  to  delete  proposed  paragraphs 
§  13.401(e)(1)  and  §  13.401(e)(2).  and  to 
replace  them  with  a  single  paragraph 
§  13.401(e)  which  states  that  except  for 
criminal  or  deliberate  acts,  the 
Administrator  will  not  use  an  operator's 
FOQA  data  or  aggregate  FOQA  data  in 
an  enforcement  action  against  that 
operator  or  its  employees  when  such 
data  or  aggregate  data  is  obtained  from 
a  FOQA  program  that  is  approved  by  the 
Administrator. 

Although  the  language  of  the  final 
rule  clearly  provides  protection,  except 
for  criminal  or  deliberate  acts,  bom  the 
use  of  information  obtained  from  a 
FOQA  program  for  enforcement 
purposes,  this  rule  will  have  no  impact 
on  FAA  enforcement  action  based  on 
information  obtained  from  other 
sources.  For  example,  while  the 
operator  has  a  responsibility  to  initiate 
corrective  action  for  adverse  safety 
trends  revealed  by  FOQA  data,  the  FAA 
has  the  responsibility  to  verity  that  such 
corrective  action  is  effective.  This  rule 
provides  no  protection  from  action 
based  on  information  obtained  from 


surveillance  activities,  including 
physical  surveillance  undertaken  by  the 
FAA  to  verify  the  effectiveness  of 
corrective  actions.  One  of  the  principal 
benefits  to  the  FAA  and  to  public  safety 
of  aggregate  FOQA  data  submission  will 
be  the  opportimity  it  affords  to  target  the 
limited  resources  available  for  FAA 
surveillance  to  those  areas  where  it  is 
most  needed.  The  FAA  fully  anticipates 
that  it  will  conduct  physicsd 
surveillance  for  that  purpose  in  areas 
identified  by  FOQA  aggregate  trend 
data.  FAA  discretion  to  take  action, 
including  enforcement  action  where 
appropriate,  based  on  such  surveillance 
activities  will  not  be  affected  by  this 
final  rule. 

§  13.401(f)    Disclosure  (Proposed 
§  13.401(f))  What  Protections  From  the 
Disclosure  of  FOQA  Information  Will 
the  FAA  Provide? 

The  NRPM  proposed  that  FOQA  data 
and  aggregate  FOQA  data,  if  submitted 
in  accordance  with  the  provisions  of 
Part  193,  would  be  afforded  the 
nondisclosiue  protections  of  that  part. 

Comment:  One  commenter  observed 
that  this  provision  of  the  NPRM  makes 
reference  to  a  non-existent  part. 

FAA  Response:  Part  193  had  not  yet 
been  issued  as  a  final  rule  when  the 
NPRM  was  issued.  Part  193  was 
pubhshed  on  June  25,  2001  (66  FR 
33791)  as  a  final  rule.  Part  193  provides 
in  part  that  the  FAA  may  issue  an  order 
designating  certain  voluntarily  provided 
safety  information  as  protected  frt)m 
disclosure.  The  FAA  intends  to  publish 
in  the  Federal  Register  a  proposed  order 
to  protect  FOQA  data  and  aggregate 
FOQA  data  imder  part  193.  If  adopted, 
the  order  imder  part  193  will  cover  all 
approved  FOQA  programs  entered  into 
by  all  operators. 

Section  13.401(f)  provides  that  FOQA 
data  and  aggregate  FOQA  data,  if 
submitted  in  accordance  with  an  order 
designating  the  information  as  protected 
under  part  193  of  this  chapter,  will  be 
afforded  the  nondisclosxire  protections 
of  that  part. 

§  13.401(g)    Withdmwal  of  Program 
Approval  (Proposed  §  13.401(g)j  On 
What  Grounds  May  the  Administrator 
Withdraw  Approval  of  a  Previously 
Approved  FOQA  Program? 

This  paragraph  states  that  the 
Administrator  may  withdraw  program 
approval  for  failure  to  comply  with  the 
requirements  of  the  chapter.  It  further 
identifies  some,  but  not  necessarily  all, 
of  the  potential  grounds  for  withdrawal, 
including: 

(1)  Failiue  to  implement  corrective 
action  that  analysis  of  available  FOQA 


data  indicates  is  necessary  in  the 
interest  of  safety, 

(2)  Failure  to  correct  a  continuing 
pattern  of  violations  following  notice  by 
the  agency,  and 

(3)  Willful  misconduct  or  willful 
violation  of  the  regulations. 

■    No  comments  on  this  paragraph  were 
received,  and  it  is  adopted  without 
modification. 

Paperwork  Reduction  Act 

The  amendment  to  14  CFR  Part  13 
contains  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  FAA  submitted  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  for  its  review. 
The  collection  of  information  was 
approved  and  assigned  OMB  Control 
Number  2120-0660.  The  FAA  received 
no  comments  pertaining  to  the 
Paperwork  Reduction  Act. 

Following  is  a  summary  of  the 
information  requirement  that  was  sent 
to  OMB. 

Title:  Flight  Operational  Quality 
Assurance  (FOQA)  Rule. 

Summary/Need/Uses:  Flight 
Operation^  Quality  Assurance  (FOQA) 
is  a  program  for  the  routine  collection 
and  analysis  of  digital  flight  data  from 
airline  operations,  including  but  not 
limited  to  digital  flight  data  cxurently 
collected  imder  the  regidations.  By.  this 
amendment,  the  FAA  will  reqiiire 
certificate  holders  who  volimtarily 
establish  approved  FOQA  programs  to 
periodically  provide  aggregate  trend 
analysis  information  frtim  such 
programs  to  the  FAA. 

T^e  pvupose  of  collecting,  analyzing, 
aggregating,  and  reporting  this 
information  is  to  identify  potential 
threats  to  safety,  and  to  enable  early 
corrective  action  before  such  threats 
lead  to  accidents.  The  submitted 
aggregate  trend  information  will  be 
reviewed  by  the  FAA  principal 
operations  inspector  (POI)  responsible 
for  oversight  of  the  certificate  holding 
respondent.  The  POI  uses  this 
information  to  monitor  operation  trends, 
to  identify  areas  in  need  of  corrective 
action,  and  to  verify  that  corrective 
action  is  effiective.  The  aggregate  FOQA 
information  would  also  be  employed  by 
the  FAA  to  monitor  national  trends  and 
as  a  source  of  objective  information  for 
agency  decision  making  regarding 
policy  and  regulatory  issues. 

Respondents  and  Frequency  of 
Response:  The  FAA  has  identified  30 
certificate  holders  who  are  candidates  to 
take  the  necessary  steps  to  comply  with 
the  rule  and  gain  the  benefits  of  so 
doing.  They  would  respond-monthly. 
However,  ciurently  twelve  certificate 
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holders,  nearly  all  of  which  are  major 
airlines,  have  established  FOQA 
programs.  Because  of  the  benefits  of 
FOQA  participation  to  both  safety  and 
cost  containment,  it  is  anticipated  that 
FOQA  will  be  implemented  on  an 
industry  wide  basis  in  the  U.S.  within 
the  next  twenty  years. 

Burden  Hours:  It  is  estimated  that  it 
will  take  each  respondent  1.0  hoiu-  to 
prepare  aggregate  trend  information  to 
be  submitted  to  the  FAA.  The  annual 
biu-den  per  respondent  is  12.0  hoius  for 
an  annual  industry  burden  of  144  hours. 

The  estimated  1.0  hour  burden  is  the 
additional  time  required  to  send  to  the 
FAA  the  aggregate  data  already 
produced  monthly  by  the  certificate 
holder  as  part  of  an  approved  FOQA 
program. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  residt  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by 
private  sector,  of  $100  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule  (1)  has  benefits 
which  do  justify  its  costs,  is  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order  and  is 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procediues;  (2) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (3)  does  not  impose  an  imfunded 
mandate  on  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 
These  analyses  are  siunmarized  below. 

Any  costs  associated  with  providing 
the  FAA  with  aggregate  FOQA  data  is 
expected  to  be  nominal.  The  FAA  does 


not  propose  to  require  submission  of 
FOQA  data  from  individual  flights  to 
the  government.  The  FAA  anticipates 
that  information  obtained  by  airline 
FOQA  programs  will  be  voluntarily 
submitted  to  the  FAA  in  the  interest  of 
joint  goals  to  promote  safety,  and  that 
becaiise  of  the  objective  nature  of  FOQA 
data,  this  information  will  be  valuable 
for  formulating  future  policy,  NAS 
procedures,  and  rulemaking 
development.  This  information  will 
enable  the  FAA  to  more  acciuately 
compute  the  estimated  cost  and  benefits 
of  agency  decisions. 

This  final  rule  is  an  enabling  initiative 
intended  to  promote  the  voluntary 
establishment  of  FOQA  programs.  The 
FAA  has  determined  that  because  the 
establishment  of  FOQA  programs  is 
voluntary  and  the  final  rule  only 
requires  certificate  holders  who 
voluntarily  establish  approved  FOQA 
programs  to  provide  periodically  the 
aggregate  trend  data  from  such  programs 
to  the  FAA,  the  costs  from  this  rule  are 
nominal.  Therefore,  an  economic 
evaluation  is  not  warranted. 

International  Trade  Impact 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  lumecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safefy,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  this  final  rule  to  be 
minimal  and  therefore  has  determined 
that  this  rule  will  not  result  in  an 
impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  (as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.)  To  achieve  that  principle,, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jiuisdictions. 


Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantia]  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibilify  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  action  establishes  a  voluntary 
program  and  therefore  the  FAA  expects 
this  rule  to  impose  only  nominal  cost  on 
small  entities.  Consequently,  the  FAA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  13132.  Federalism 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  The  FAA  has 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
FAA  has  determined  that  this 
rulemaking  does  not  have  federalism 
implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995,  enacted  as  Public  Law  104-4  on 
March  22, 1995,  is  intended,  among 
other  things,  to  c\ub  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditiue  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  goverrunents,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  final  rule  does  not  contain  such 
a  mandate.  Therefore,  the  requirements 
of  Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 
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Enviroiunental  Analjrsis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement. 

In  accordance  with  FAA  Order 
lOSO.lD,  appendix  4,  parctgraph  4(j). 
this  rulemaking  action  qualifies  for  a 
categorical  exclusion. 


Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the  notice 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation,  Aviation 
safety.  Investigations,  Law  enforcement. 

The  Admendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  13  of  the  Federal  Aviation 
Regulations  (14  CFR  part  13)  as  follows: 

PART  13— INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  6002;  28  U.S.C.  2461; 
49  use.  106(g);  5121-5124.  40113-40114. 
44103-44106.  44702-44703,  44709-M710. 
44713,  46101-46110.  46301-46316.  46501- 
46502.  46504-46507.  47106,  47111.  47122, 
47306, 47531-47532.  j 

2.  Subpart  I,  consisting  of  §  13.401  is 
added  to  read  as  follows: 


Subpart  I— Flight  Operational  Quality 
Assurance  Programs 

§13.401     Flight  Operational  Quality 
Assumnce  Progmm:  Prohibition  Against 
Use  of  Data  for  Enforcement  Purposes 

(a)  Applicability.  This  section  applies 
to  any  operator  of  an  aircraft  who 
operates  such  aircraft  under  an 
approved  Flight  Operational  Quality 
Assurance  (FOQA)  program. 

(b)  Definitions.  For  the  purpose  of  this 
section,  the  terms — 

(1)  Flight  Operational  Quality 
Assurance  (FOQA)  program  means  an 
FAA-approved  program  for  the  routine 
collection  and  analysis  of  digital  flight 
data  gathered  during  aircraft  operations, 
including  data  currently  collected 
pursuant  to  existing  regulatory 
provisions,  when  such  data  is  included 
in  an  approved  FOQA  program. 

(2)  FOQA  data  means  any  digital 
flight  data  that  has  been  collected  from 
an  individual  aircraft  pursuant  to  an 
FAA-approved  FOQA  program, 
regardless  of  the  electronic  format  of 
that  data. 

(3)  Aggregate  FOQA  data  means  the 
summary  statistical  indices  that  are 
associated  with  FOQA  event  categories, 
based  on  an  analysis  of  FOQA  data  from 
multiple  aircraft  operations. 

(c)  Requirements.  In  order  for 
paragraph  (e)  of  this  section  to  apply, 
the  operator  must  submit,  maintain,  and 
adhere  to  a  FOQA  Implementation  and 
Operation  Plan  that  is  approved  by  the 
Administrator  and  which  contains  the 
following  elements: 

(1)  A  description  of  the  operator's 
plan  for  collecting  and  analyzing  flight 
recorded  data  from  line  operations  on  a 
routine  basis,  including  identification  of 
the  data  to  be  collected; 

(2)  Procedures  for  taking  corrective 
action  that  analysis  of  the  data  indicates 
is  necessary  in  the  interest  of  safety; 

(3)  Procedures  for  providing  the  FAA 
with  aggregate  FOQA  data; 


(4)  Procedures  for  informing  the  FAA 
as  to  any  corrective  action  being 
undertaken  pursuant  to  paragraph  (c)(2) 
of  this  section. 

(d)  Submission  of  aggregate  data.  The 
operator  will  provide  the  FAA  with 
aggregate  FOQA  data  in  a  form  and 
manner  acceptable  to  the  Administrator. 

(e)  Enforcement.  Except  for  criminal 
or  deliberate  acts,  the  Administrator 
will  not  use  an  operator's  FOQA  data  for 
aggregate  FOQA  data  in  an  enforcement 
action  against  that  operator  or  its 
employees  when  such  FOQA  data  or 
aggregate  FOQA  data  is  obtained  from  a 
FOQA  program  that  is  approved  by  the 
Administrator. 

(f)  Disclosure.  FOQA  data  and 
aggregate  FOQA  data,  if  submitted  in 
accordance  with  an  order  designating 
the  information  as  protected  under  part 
193  of  this  chapter,  will  be  afforded  the 
nondisclosure  protections  of  part  193  of 
this  chapter. 

(g)  Withdrawal  of  program  approval. 
The  Administrator  may  withdraw 
approval  of  a  previously  approved 
FOQA  program  for  failure  to  comply 
with  the  requirements  of  this  chapter. 
Grounds  for  withdrawal  of  approval 
may  include,  but  are  not  limited  to — 

(1)  Failure  to  implement  corrective 
action  that  analysis  of  available  FOQA 
data  indicates  is  necessary  in  the 
interest  of  safety;  or 

(2)  Failure  to  correct  a  continuing 
pattern  of  violations  following  notice  by 
the  agency;  or  also 

(3)  Willful  misconduct  or  willful 
violation  of  the  FAA  regulations  in  this 
chapter. 

Issued  in  Washington.  DC.  on  October  25, 
2001. 
Jane  F.  Garvey, 

Administrator. 

[FR  Doc.  01-27273  Filed  10-30-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40Ch.l. 
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RIN2090-AA27 

Prajact  XL  Slt»«pMmc  Rutomaking  for 
NASA  Whila  Sanda  Taat  FacHlty,  Laa 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Proposed  rule;  request  for 

comment. 


The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  proposing 
this  rule  to  implement  a  pilot  project 
under  the  Project  XL  program  that 
would  provide  site-specific  regulatory 
flexibility  under  the  Clean  Air  Act 
(CAA),  Resource  Conservation  and 
Recovery  Act  (RCRA).  and  Clean  Water 
Act  (CWA)  for  the  National  Aeronautics 
and  Space  Administration  (NASA) 
White  Sands  Test  Facility  (WSTF)  in 
Las  Cruces,  New  Mexico.  The  principal 
objective  of  this  XL  project  is  to  enable 
the  NASA  WSTF  to  electronically 
submit  regulatory  reports  and  permit 
information  required  by  EPA  regulations 
to  the  NMED  Air  Quality  Bureau,  Solid 
Waste  Bureau,  Hazardous  Waste  Bureau, 
Groundwater  Bureau,  and  Surface  Water 
Bureau  in  accordance  with  guidelines 
set  forth  in  the  NASA  WSTF  Project  XL 
Final  Project  Agreement  (FT A).  This 
project  would  significantly  reduce 
NASA's  regulatory  report^  costs  and 
enhance  the  NMED's  ability  to  analyze 
and  manage  NASA  WSTFs  regulatory 
and  permit  information. 
DATES:  Public  Comments:  Comments  on 
the  proposed  rule  must  be  received  on 
or  before  November  30,  2001. 

Public  Hearing:  Commentors  may 
request  a  hearing  by  November  14,  2001. 
Commentors  must  state  the  basis  for 
requesting  the  public  hearing.  If  EPA 
determines  there  is  sufficient  reason  to 
hold  a  public  hearing,  it  will  do  so  no 
later  than  November  30,  2001,  during 
the  last  week  of  the  public  comment 
period.  Requests  for  a  public  hearing 
should  be  submitted  to  the  address 
listed  below.  If  a  public  hearing  is 
scheduled,  the  date,  time,  and  location 
will  be  made  available  through  a 
Federal  Register  Notice.  If  a  public 
hearing  is  held,  it  will  take  place  in  Las 
Cruces,  NM. 

AOOOESSES:  Comments:  Written 
comments  should  be  mailed  to  the  Air 
Docket  Clerk.  Mail  Code  6102.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
D.C.  20460.  Please  send  an  original  and 


three  copies  of  all  written  comments  as 
well  as  an  original  and  three  copies  of 
any  attachments,  enclosures,  or  other 
documents  referenced  in  the  comments 
and  refer  to  Docket  Niunber  A-2000-54. 
A  copy  should  also  be  sent  to  Mr.  John 
DuPree  at  Mail  Code  1807,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20460. 

EPA  will  also  accept  comments 
electronically.  Electronic  comments 
should  be  addressed  to  the  following 
internet  address:  dupree.john0epa.gov. 
Electronic  conunents  must  be  submitted 
as  an  ASCII  or  WordPerfect  version  5.1. 
6.1,  or  8.0  format  file,  and  must  avoid 
use  of  special  characters  or  any  form  of 
encryption.  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 

Request  to  speak  at  Hearing:  Requests 
to  speak  at  a  hearing  should  be  mailed 
to  the  Air  Docket,  Mail  Code  6102.  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  20460. 

Viewing  Project  Materials:  A  docket 
containing  the  proposed  rule.  Final 
Project  Apeement,  supporting 
materials,  and  public  comments  is 
available  for  public  inspection  and 
copying  at  the  Air  Docket,  located  at 
Waterside  Mall,  401  M  St.,  Washington, 
D.C.  20460.  The  Air  Docket  is  open  from 
9:00  am  to  4:00  pm.  Monday  through 
Friday,  excluding  Federal  holidays.  The 
public  is  encouraged  to  phone  in 
advance  to  review  docket  materials. 
Appointments  can  be  scheduled  by 
phoning  the  Docket  Office  at  (202)  260- 
7549.  Refer  to  docket  number  A-2000- 
54.  The  public  may  copy  a  maximimi  of 
100  pages  from  any  regulatory  docket  at 
no  charge.  Additional  copies  cost  15 
cents  per  page.  Project  materiab  for 
today's  action  are  also  available  on  the 
internet  at  http://www.epa.gov/ 
projectxl/. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying 
diuing  normal  business  hoius  at  U.S. 
EPA  Region  VI,  1445  Ross  Ave.,  Dallas. 
Texas  75202-2733.  Persons  wishing  to 
view  the  duplicate  docket  at  the  Dallas 
location  are  encoiuaged  to  contact  Mr. 
David  Bond  or  Mr.  Rob  Lawrence,  in 
advance,  by  telephoning  (214)  665-6431 
or  (214)  665-6580,  respectively. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DuPree;  Mail  Code  1807;  U.S. 
Environmental  Protection  Agency; 
Office  of  Policy,  Economics,  and 
Innovation;  1200  Pennsylvania  Avenue. 
N.W.;  Washington,  D.C.  20460.  Mr. 
DuPree's  telephone  number  is  (202) 


260-4468  and  e-mail  address  is 
dupree.john@epa.gov.  Further 
information  on  today's  action  may  also 
be  obtained  on  the  world  wide  web  at 
http://www.epa.gov/projectxl/. 

SUPPLEMENTARY  INFORMATION:  This 
project  assesses  the  appropriateness  of 
submitting  regulatory  and  compliance 
information  electronically  instead  of 
paper  reports. 

The  duration  of  this  project  is  five 
years.  016 

EPA  is  soliciting  comments  on  this 
rulemaking.  EPA  will  publish  responses 
to  comments  in  the  Federal  Register 
and  on  the  Project  XL  web-site  http:// 
www.epa.gov/projectxl.  The  XL  project 
will  enter  the  implementation  phase  on 
the  effective  date  of  a  final  rule.  Any 
comments  received  will  be  made 
available  on  the  Project  XL  web  site: 
http://www.epa.gov/projectxl. 

'The  terms  of  the  overall  XL  project  are 
contained  in  a  Final  Project  Agreement 
(FPA).  The  FPA  is  available  for  review 
at  the  Air  Docket  in  Washington,  D.C; 
EPA  Region  VI  Library  in  Dallas.  TX; 
and  at  the  Las  Cruces  Public  Library  in 
Las  Cruces,  NM. 

Outline  of  Today's  Proposal 

The  information  presented  in  this 
preamble  is  organized  as  foUows: 

I.  Authority 

n.  Overview  of  Project  XL 

in.  Overview  of  the  NASA  WSTF  XL  Project 

A.  To  Which  Facilities  Would  the 
Proposed  Rule  Apply? 

B.  What  Problems  would  the  NASA  WSTF 
XL  Project  Address? 

C.  What  Solution  is  Proposed  by  the  NASA 
WSTF  Project? 

D.  What  Regulatory  Changes  Will  Be 
Necessary  to  Implement  this  Project? 

E.  How  Have  Various  Stakeholders  Been 
Involved  in  this  Project? 

F.  How  Would  this  Project  Result  in  Cost 
Savings  and  Paperwork  Reduction? 

G.  What  Are  the  Terms  of  the  NASA  WSTF 
XL  Project  and  How  Would  They  Be 
Enforced? 

H.  Does  EPA  Propose  to  Require  Revision 
of  NMED's  Authorized,  Delegated,  or 
Approved  Programs? 
IV.  Additional  Information 

A.  How  Does  this  Rule  Comply  with 
Executive  Order  12866? 

B.  Is  a  Regulatory  Flexibility  Analysis 
Required? 

C.  Does  this  Trigger  the  Requirements  of 
the  Unfunded  Mandates  Reform  Act? 

D.  How  Does  this  Rule  Comply  with 
Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks? 

E.  How  Does  this  Rule  Comply  with 
Executive  Order  13132:  Federalism? 

F.  How  Does  this  Rule  Comply  with 
Executive  Order  13175:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments? 
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G.  How  Does  this  Rule  Comply  with  the 
National  Technology  Transfer  and 
Advancement  Act? 

H.  How  Does  this  Rule  Comply  with 
Executive  Order  13211:  Energy  Effects? 

I.  Requirements  of  Today's  Rule 

J.  How  Does  this  Rule  Comply  with  the 
Paperwork  Reduction  Act? 

L  Authority 

EPA  is  publishing  this  proposed 
regulation  under  the  authority  of 
sections  33  U.S.C.  2701  to  2761;  42 
U.S.C.  300f  to  300J-26;  42  U.S.C.  6901 
to  69g2k. 

n.  Overview  of  Project  XL 

The  Final  Project  Agreement  (FPA) 
sets  forth  the  intentions  of  EPA.  NMED, 
and  the  NASA  WSTF  (hereinafter, 
collectively.  Project  Signatories)  with 
regard  to  a  project  developed  under 
Project  XL,  an  EPA  initiative  to  allow 
regulated  entities  to  achieve  better 
environmental  results  with  limited 
regulatory  flexibility.  The  proposed 
regulation,  along  with  the  FPA  (also 
available  in  today's  Federal  Register), 
would  facilitate  implementation  of  the 
project.  Project  XL"eXcellence  and 
Leadership" — was  announced  on  March 
16, 1995,  as  a  central  part  of  the 
National  Performance  Review  and  the 
Agency's  effort  to  reinvent 
environmental  protection.  See  60  FR 
27282  (May  23, 1995).  Project  XL 
provides  a  limited  number  of  private 
and  public  regulated  entities  an 
opportunity  to  develop  their  own  pilot 
projects  to  request  regulatory  flexibility 
that  will  result  in  environmental 
protection  that  is  superior  to  what 
would  be  achieved  through  compliance 
with  current  and  reasonably-anticipated 
future  regulations.  These  efforts  are 
crucial  to  EPA's  ability  to  test  new 
strategies  that  reduce  regulatory  burden 
and  promote  economic  growth  while 
achieving  better  environmental  and 
public  health  protection.  EPA  intends  to 
evaluate  the  results  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  projects,  if  any, 
should  be  more  broadly  applied  to  other 
regulated  entities  for  the  benefit  of  both 
the  economy  and  the  environment. 

Under  Project  XL,  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies,  and 
communities — are  offered  the  flexibility 
to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance. 

The  XL  program  is  intended  to  enable 
EPA  to  experiment  with  potentially 
promising  regulatory  approaches,  both 


to  assess  whether  they  provide  benefits 
at  the  specific  facility  afiiected.  and 
whether  they  should  be  considered  for 
wider  application.  Such  pilot  projects 
allow  EPA  to  proceed  more  quickly  than 
would  be  possible  when  undertaking 
changes  on  a  nationwide  basis.  As  part 
of  this  experimentation,  EPA  may  try 
approaches  or  legal  interpretations  that 
depart  from,  or  are  even  inconsistent 
with,  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  the  statutes 
that  it  implements.  EPA  may  also 
modify  rules,  on  a  site-specific  basis, 
that  represent  one  of  several  possible 
policy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not, 
however,  signal  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
determining  whether  they  are  viable  in 
practice  and  successful  in  the  particular 
projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  EPA 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  site-specific  basis  and  in 
connection  with  a  carefully  selected 
pilot  project,  is  consisteifl  with  the 
expectations  of  Congress  about  EPA's 
role  in  implementing  the  environmental 
statutes  (provided  that  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variety  of  statutory 
provisions. 

XL  Criteria 

To  participate  in  Project  XL, 
applicants  must  develop  alternative 
environmental  performance  objectives 
pursuant  to  eight  criteria:  superior 
environmental  performance;  cost 
savings  and  paperwork  reduction;  local 


stakeholder  involvement  and  support; 
test  of  an  innovative  strategy; 
transferability;  feasibility;  identification 
of  monitoring,  reporting  and  evaluation 
methods;  and  avoidance  of  shifting  risk 
burden.  The  XL  projects  must  have  the 
full  support  of  the  affected  Federal, 
State,  local  and  tribal  agencies  to  be 
selected. 

For  more  information  about  the  XL 
criteria,  readers  should  refer  to  the  two 
descriptive  docimients  published  in  the 
Federal  Register  (60  FR  27282,  May  23, 
1995  and  62  FR  19872,  April  23,  1997). 
and  the  December  1,  1995  "Principles 
for  Development  of  Project  XL  Final 
Project  Agreements"  docimient.  A  copy 
of  this  publication  is  available  in  Docket 
#A-2000-54.  For  explanation  of  how 
the  NASA  WSTF  XL  project  addresses 
the  XL  criteria,  readers  should  refer  to 
the  Final  Project  Agreement  available 
from  the  EPA  Air  docket  A-200a-54.  or 
the  Project  XL  web  page  (http:// 
www.epa.gov/projectxl). 

XL  Program  Phases 

The  Project  XL  program  has  four  basic 
developmental  phases:  the  initial  pre- 
proposal  phase  in  which  the  project 
sponsor  identifies  an  innovative  concept 
that  it  would  like  EPA  to  consider  as  an 
XL  pilot  project;  the  second  phase 
where  the  project  sponsor  works  with 
EPA  and  interested  stakeholders  in 
developing  an  XL  proposal:  the  third 
phase  in  which  EPA,  local  regulatory 
agencies,  and  other  interested 
stakeholders  review  the  XL  proposal; 
and  the  fourth  phase  where  the  project 
sponsor  works  with  EPA,  local 
regulatory  agencies,  and  interested 
stakeholders  in  developing  a  Final 
Project  Agreement  and  implementation 
mechanism.  Alter  the  Final  Project 
Agreement  has  been  signed  by  all 
designated  parties  and  promulgation  of 
the  final  rule  (or  other  legal  mechanism) 
for  the  XL  pilot,  the  XL  pilot  project 
proceeds  to  implementation  and 
evaluation. 

Final  Project  Agreement 

The  Final  Project  Agreement  (FPA)  is 
a  written  voluntary  agreement  between 
the  project  sponsor  and  regulatory 
agencies.  The  FPA  contains  a  detailed 
description  of  the  proposed  pilot 
project.  It  addresses  the  eight  Project  XL 
criteria,  and  the  expectation  of  the 
Agency  that  the  XL  project  will  meet 
those  criteria.  The  FPA  identifies 
performance  goals  and  indicators  that 
the  project  is  yielding  the  expected 
environmental  benefits,  and  specifically 
addresses  the  manner  in  which  the 
project  is  expected  to  produce  superior 
environmental  benefits.  The  FPA  also 
discusses  the  administration  of  the  FPA, 
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including  dispute  resolution  and 
termination.  The  FPA  for  this  XL  project 
is  available  for  review  in  the  docket  for 
today's  action,  and  also  is  available  on 
the  world  wide  web  at  http:// 
www.epa.gov/projectxl/. 

m.  Overview  of  the  NASA  WSTF  XL 
Pio|ect 

Today's  proposed  rule  would 
facilitate  implementation  of  Phases  1 
and  2  of  the  NASA  WSTF  FPA  (the 
dociunent  that  embodies  EPA's  intent  to 


implement  this  project)  that  has  been 
developed  by  EPA.  the  New  Mexico 
Environmental  Department  (NMED), 
NASA  WSTF  and  other  stakeholders.  In 
order  for  New  Mexico  to  implement  this 
project,  it  may  be  necessary  for  NMED 
to  make  conforming  changes  to  its 
regulations  or  State-issued  permits. 

hi  this  XL  Project,  the  NASA  WSTF 
proposes  to  electronically  submit 
regulatory  reports  and  permit 
information  to  the  NMED  in  lieu  of 


paper  reports.  This  reporting  process 
will  be  implemented  in  a  six-phase 
process  that  will  first  utilize  data 
submitted  on  a  CD-ROM  before 
transitioning  to  a  system  that  will  utilize 
the  internet  to  transmit  information  to 
NMED.  Today's  rule  sets  forth 
provisions  to  facilitate  implementation 
of  phases  1  and  2  of  this  XL  project.  All 
six  phases  are  described  in  Appendix  A 
of  the  NASA  WSTF  FPA  and  in  the 
Table  below. 


Phase 


Ptiase  1 


Ptiase2 


Pttase  3 


Phase  4 


Ptiase  5 


Ptiase6 


Action 


NASA  WSTF  shall  submit  the  reports  and  permit  information 
listed  in  TaWe  A  on  CD-ROM  to  the  affected  NMED  Bu- 
reau with  an  electronic  certification  statement  for  compli- 
ance purposes. 

NASA  WSTF  shall  submit  ttie  reports  and  pemnit  information 
listed  in  Table  A  on  CD-ROM  to  the  affected  NMED  Bu- 
reau with  an  electronic  certification  statement  for  compli- 
ance purposes. 

NASA  WSTF  shall  post  the  compliance  reports  and  pennit 
information  listed  in  Table  A  to  their  web  site  for  general 
information  purposes. 

NASA  WSTF  shall  post  the  reports  and  pennit  infonnation 
Ksted  in  Table  A  to  the  NASA  web  site  for  compliance  pur- 
poses. 

Eliminate  CD  ROM  submittals  for  the  reports  listed  in  Table 
A. 

Post  reports  and  permit  information  listed  in  Table  A  to  ttie 
NASA  Website  for  compliance  purposes. 

Submit  reports  and  permit  information  listed  in  Tat>le  B  on 
CD-ROM  to  the  NMED  Air  Quality  and  Surface  Water  Bu- 
reaus for  compliance  purposes. 

Post  reports  and  permit  information  listed  in  Table  A  to  ttie 
NASA  Website  for  compliance  purposes. 

Submit  reports  and  permit  information  listed  in  Table  B  on 
CD-ROM  to  the  NMED  Air  Quality  and  Surface  Water  Bu- 
reaus for  compliance  purposes. 

Post  reports  and  permit  information  listed  in  Table  B  to  the 
NASA  Web  site  for  general  information  purposes. 

Eliminate  CD-ROM  submittals  for  the  reports  listed  in  Table 
B. 

Post  reports  and  pennit  information  listed  in  Tables  A  and  B 
to  the  NASA  Web  site  for  compliance  with  EPA  and  NMED 
reporting  requirements. 


Affected  NMED  Bureau 


Hazardous  Waste,  Groundyvater,  Surface  Water. 

Hazardous  Waste,  Groundwater,  Surface  Water. 

Hazardous  Waste,  Groundwater,  Surface  Water. 

Hazardous  Waste,  Groundwater,  Surface  Water. 

Hazardous  Waste,  Groundwater,  Surface  Water. 
Hazardous  Waste,  Groundwater,  Solid  Waste. 
Air  Quality,  Solid  Waste  Bureaus. 

Hazardous  Waste,  Groundwater,  Solid  Waste. 
Air  Quality,  Solid  Waste  Bureaus. 

Air  Quality,  Solid  Waste  Bureaus. 

Air  Quality.  Solid  Waste  Bureaus. 

Air  Quality,  Solid  Waste,  Groundwater,  Solid  Waste.  Haz- 
ardous Waste. 


Pu6/jc  Key  Infrastructure  (PKI)-Based 
Digita}  Signatures 


In  today's  rule,  EPA  proposes  to 
require  the  use  of  PKI  based  digital 
signatiues  to  sign  certifications  of  data 
submitted  by  NASA  WSTF  to  NMED  as 
part  of  this  XL  project.  The  PKI-based 
digital  signatures  utilized  in  today's 
proposed  rule  are  the  product  of  two 
^jMUcepts: 

1.  "Asymmetric"  cryptography,  and 

2.  a  framework  for  "certifying"  the 
identity  of  a  digital  signature-holder, 
provided  by  PIG. 

"Asymmetric"  cryptography  is  based 
on  a  mathematical  relationship  that 
exists  between  certain  pairs  of  numbers, 
for  example  number  A  and  number  B. 
such  that 


1.  if  A  is  used  to  encrypt  a  message, 
B  and  only  B  can  decipher  it,  and 

2.  if  B  deciphers  the  message,  it  can 
only  have  been  encrypted  with  A. 

For  purposes  of  a  digital  signature, 
then,  A  and  B  are  uniquely  assigned  to 
individual  X.  One  of  the  numbers,  say 
A,  submitter  X  shares  with  no  one.  This 
is  X's  "private  key".  The  other,  B,  is  X's 
"public  key",  and  X  shares  B  with 
anyone  to  whom  X  wishes  to  send  a 
message — X  may  even  publish  B 
together  with  information  that  identifies 
him/her  as  X. 

X  then  signs  an  electronic  dociunent 
as  follows:  (1)  X  uses  a  standard  formula 
or  algorithm  to  produce  a  number 
uniquely  related  to  the  content  of  the 
electronic  document:  this  is  referred  to 
as  the  "message  digest"  or  "hash"  of  the 
document.  (2)  X  uses  A,  the  private  key, 


to  encrypt  this  hash;  this  encrypted 
hash  is  X's  digital  signature,  and  it  is 
unique  both  to  X  and  to  the  particular 
message  it  signs.  (3)  X  attaches  this 
digital  signature  to  X's  message  {which 
is  otherwise  not  encrypted),  and  sends 
it. 

When  Y  gets  X's  message,  Y  validates 
X's  signature  by:  (1)  deriving  the  hash 
of  the  message,  using  the  same  standard 
algorithm  that  X  used;  (2)  deciphering 
X's  digital  signature,  using  X's  public 
key,  B;  and  (3)  comparing  the  hash  Y 
derived  (in  step  1)  with  the  deciphered 
signature.  The  two  numbers — the 
derived  hash  and  the  deciphered 
signatxue — should  agree.  If  (and  only  if) 
they  do,  then  Y  knows  both  that  the 
signature  was  produced  using  A  (which 
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belongs  to  X).  and  that  the  message  has 
not  changed  since  X  signed  it. 

Because  the  digital  signature  is 
specific  to  the  particular  document,  and 
is  unique  in  each  case,  to  say  that  X  is 
a  "signatiue-holder"  in  this  context  is  to 
refer  to  A  and  B,  the  private/public  key- 
pair.  The  A/B  key-pair  does  belong  to  X 
and  plays  the  same  role  in  each  of  the 
many  digital  signatiues  X  may  create 
through  the  process  described  above. 
Accordingly,  it  is  this  key-pair — rather 
than  the  individual  signatures  they  are 
used  to  create — that  is  associated  with 
the  process  of  certifying  a  signature- 
holder's  identity  that  is  provided  by 
PKI. 

PKI  is  a  way  of  reliably  establishing 
and  maintaining  the  identity  of  the 
individual  associated  with  a  given  key- 
pair  used  in  producing  digital 
signatures.  This  protocol  involves  the 
issuance  of  a  "PKI  certificate"  by  a 
"trusted"  "certificate  authority"  (CA). 
The  CA  is  "trusted"  in  the  sense  that  it 
operates  in  conformance  with  an 
appropriate  certificate  policy,  and  has 
demonstrated  this  conformance  through 
its  operations  across  a  wide  range  of 
electronic  commerce  applications. 

Issuing  a  certificate  for  individual  X 
typically  involves  the  following  steps: 

(1)  X  applies  to  the  CA  for  a  certificate; 

(2)  the  CA  requests  various  pieces  of 
personal  information  from  X,  and/or 
notarized  verifications  of  X's  personal 
information,  and/or  X  to  appear  in 
person,  to  provide  the  CA  with  the  basis 
for  "proving"  X's  identity;  (3)  the  CA 
provides  X  with  a  way  to  generate  X's 
unique  key  pair;  (4)  the  CA  conducts  the 
"identity  proofing"  process — matching 
what  X  has  provided  against 
infonnation  about  X  in  various 
commercial  databases,  official 
documents,  etc.;  (5)  when  the  "identify 
proofing"  is  successfully  completed,  the 
CA  creates  a  "certificate"  for  X  that 
incorporates  X's  pubUc  key,  along  with 
various  pieces  of  identifying 
information  about  X;  and  (6)  the  CA 
digitally  signs  the  certificate  to  certify 
its  authenticity,  and  makes  it  available 
to  users  through  directory  services. 

Digital  Signature  Process 

In  this  project,  the  digital  certificate 
used  to  create  a  digital  signature  would 
be  issued  to  a  "Designated 
Representative"  at  the  NASA  WSTF  by 
an  EPA  authorized  Certificate  Authority 
(CA).  For  the  purposes  of  this  XI.  project 
EPA  has  contracted  with  a  third  party  to 
serve  as  the  CA,  to  issue  digital 
certificates  to  individuals  at  the  NASA 
WSTF  who  are  authorized  to  submit 
signed,  electronic  reports  to  NMED.  To 
receive  a  digital  certificate,  a  Designated 
Representative  would  be  required  to  log- 


on to  the  CA  website  and  provide  the 
"entrance"  number  provided  in  their 
instruction  letter  from  EPA  and  the 
NMED.  The  submitter  provides  the 
requested  personal  information  that  the 
CA  needs  to  perform  identity-proofing 
(name,  address.  Social  Security  Number, 
driver's  license  number,  credit  card 
number,  etc.).  This  infonnation  will  not 
be  given  to  EPA  or  NMED.  During  this 
registration  process,  the  issuer  of  the 
certificates  will  also  generate  the  pubhc 
and  private  cryptographic  keys  that  are 
associated  with  the  digital  certificate 
that  the  CA  will  issue.  After  the  CA  has 
completed  identity-proofing,  the 
submitter  will  receive  a  letter  from  the 
CA  with  instructions  on  how  to 
download  the  certificate  to  their  local 
computer  via  a  web  connection.  This 
web  session  will  install  the  certificate  in 
the  web  browser  so  it  can  be  used  to 
create  digital  signatures. 

The  electronic  signing  process  will 
use  software  issued  by  an  EPA-approved 
third  party  to  affix  a  digital  signature  to 
the  electronic  document  being 
submitted  via  CD  ROM.  The  document 
is  displayed  to  the  user  on  the  computer 
screen.  When  the  submitter  activates  the 
signing  block  of  the  dociunent,  a 
"signing  ceremony"  is  initiated.  The 
user  is  advised  that  he/she  is  creating  a 
digital  signature  through  the  use  of  their 
private  key.  After  the  user  provides 
access  to  their  private  key  by  providing 
a  password,  a  hash  function  is  used  to 
obtain  a  condensed  or  hash  version  of 
the  document  being  submitted,  called  a 
message  digest.  The  message  digest  and 
private  key  are  then  input  into  die 
approved  software's  digital  signatiire 
algorithm,  to  generate  the  digital 
signature.  Any  subsequent  changes  to 
the  document  would  render  the  original 
digital  signatiire  invalid. 

Electronic  Signature  Agreement 

Today's  proposed  rule  would  require 
NASA  WSTF  and  NMED  to  enter  into 
an  Electronic  Signature  Agreement  to 
properly  use  and  protect  the  validity  of 
the  digital  signatures  used  in  this  XL 
project.  Today's  rule  proposes  that  the 
terms  in  this  agreement  include,  a 
commitment  to:  (1)  protect  the  private 
key  from  unauthorized  use  by  anyone 
other  than  the  Designated 
Representative:  (2)  be  held  as  legally 
bound,  obligated,  or  responsible  by  use 
of  the  Designated  Representative's 
private  key  to  create  a  digital  signature 
as  by  handwritten  signature;  (3)  under 
no  circumstances,  delegate  the  use  of 
the  private  key  or  make  it  available  for 
use  by  anyone  else:  (4)  report  to  NMED 
within  twenty-four  hours  of  discovery 
any  evidence  of  the  loss,  theft,  or  other 
compromise  of  any  component  of  the 


digital  signature;  (5)  immediately  notify 
EPA  and  NMED  in  writing  if  the 
Designated  Representative  loses  the 
authority  to  sign  reports  submitted  to 
NMED  as  a  representative  of  NASA 
WSTF;  and  (6)  secure  any  assistance  of 
third  parties  that  is  needed  to  protect  a 
signature  fr^m  unauthorized  use.  EPA 
believes  that  this  agreement  is  important 
to  ensure  that  the  holder  of  the  private 
key  understands  how  to  properly  use 
and  protect  the  key.  It  is  also  important 
to  ensure  that  the  signature  holder 
understands  the  legal  effect  of  using  the 
private  key  to  affix  the  digital  signature 
to  an  electronic  document.  To  achieve 
these  goals,  EPA  believes  that  the 
signature  agreement  should  require  that 
the  signature  holder  agree  to:  (1 )  protect 
the  private  key  from  unauthorized  use 
by  anyone  other  than  the  Designated 
Representative;  (2)  be  held  as  legally 
bound,  obligated,  or  responsible  by  use 
of  the  Designated  Representative's 
private  key  to  create  a  digital  signatiue 
as  by  handwritten  signature;  (3)  under 
no  circumstances,  delegate  the  use  of 
the  private  key  or  make  it  available  for 
use  by  anyone  else;  (4)  report  to  NMED 
within  twenty-four  hours  of  discovery 
any  evidence  of  the  loss,  theft,  or  other 
compromise  of  any  component  of  the 
digital  signature:  (5)  immediately  notify 
EPA  and  NMED  in  writing  if  the 
Designated  Representative  loses  tlie 
authority  to  sign  reports  submitted  to 
NMED  as  a  representative  of  NASA 
WSTF;  and  (6)  secure  any  assistance  of 
third  parties  that  is  needed  to  protect  a 
signature  frt>m  unauthorized  use. 

CD-ROM  Submission  Procedures 

During  the  first,  second,  fourth  and 
fifth  phases  of  this  project.  NASA  WSTF 
would  mail  compliance  reports  and 
permit  information  on  Compact  Disc- 
Read  Only  Memory  (CD-ROM)  to  the 
appropriate  NMED  bureau.  The  CD- 
ROMs  for  this  project  would  be 
prepared  at  the  NASA  WSTF.  NASA 
WSTF's  preparation  process  would 
include  draft  creation  by  the  originator, 
internal  review  by  NASA  WSTF's 
contractor  Environmental  Department 
personnel,  and  final  editing  prior  to 
NASA  WSTF  concurrence,  document 
signature,  and  preparation  of  the  CD- 
ROMs.  After  internal  review  and  final 
edits  are  completed,  the  finalized 
document  and  certification  statement 
would  be  electronically  submitted  to 
NASA  management  for  signatory 
review.  If  NASA  management  requires 
changes,  the  document  would  be 
returned  to  the  originator  for  correction. 
When  the  document  is  approved  by  the 
appropriate  NASA  management,  that 
individual  applies  a  digital  signature 
using  standard  Public  Key  Infrastructure 
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(PKI)  software  and  digital  certificates 
provided  by  the  EPA. 

After  the  document  is  digitally  signed, 
it  would  be  submitted  to  the  document 
management  system.  The  docuiment 
management  system  copies  the 
electronic  deliverable  to  CD-ROMs  for 
submission  to  the  regulatory  agencies. 
The  CD-ROM  that  contains  the  Project 


XL  Final  Project  Agreement  certification 
statement  listed  in  section  7  of  today's 
rule  would  then  be  submitted  to  the 
NMED.  This  certification  statement 
would  be  contained  in  each  of  the 
reports  listed  in  Table  A  of  today's 
proposed  rule  that  would  be  forwarded 
to  NMED  by  NASA  WSTF  on  a  CD- 
ROM.  In  addition,  the  document 


management  system  would  prepare  a 
duplicate  copy  of  all  submittals  and 
place  the  electronic  documents  in  the 
NASA  on-site  docimient  archival  system 
for  secure  storage  and  future  access.  The 
following  flow  chart  provides  the 
electronic  deliverable  preparation  steps. 

BIUJNG  CODE  6660-50-^ 


Document  Creation  and  Submission  for 
Project  XL 


Apply  Digital 
Signature 


i  Submit  Id  Document 
I       Management 


-*■  Copy  to  CD  ROM 
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Archive 
Document 


Sobmittalto 
NMED/EPA 


HUJNG  CODE  6S60-40-C 

Certification  Statement 

Each  report  listed  in  Table  A  of 
today's  proposed  rule  forwarded  to 
NMED  as  part  of  this  XL  project  would 
include  a  certification  statement  created 
by  the  NASA  WSTF  Designated 
Representative  as  specified  in  section  7 
of  today's  rule.  The  NASA  WSTF 
Designated  Representative  would  be  a 
NASA  official  legally  responsible  for  the 
acciu-acy  and  integrity  of  the  regulatory 
reports  and  permit  information 
submitted  to  NMED. 

Recordkeeping  Requirements 

Today's  rule  proposes  standards  to 
provide  for  electronic  recordkeeping  of 
documents  submitted  by  NASA  WSTF 
to  NMED  as  part  of  this  XL  project.  In 
lieu  of  paper  recordkeeping 
requirements,  NASA  WSTF  would  be 
required  to  maintain  electronic  records 
of  the  reports  included  in  Table  A  of 
today's  rule  for  a  time  period  no  shorter 
than  what  is  currently  required  under 
existing  NMED  and  EPA  regulations. 
The  point  of  today's  proposed  rule 
requirements  in  section  8  is  to  ensure 
that  the  authenticity  and  integrity  of  the 
electronic  documents  submitted  to 


NMED  by  NASA  WSTF  as  part  of  this 
XL  project,  are  preserved  as  they  are 
created,  submitted  and/or  maintained 
electronically,  so  that  they  can  provide 
strong  evidence  of  what  was  intended 
by  the  individuals  who  created  and  or 
signed  them. 

A.  To  Which  Facilities  Would  the 
Proposed  Rule  Apply? 

The  proposed  rule  would  apply  only 
to  the  NASA  White  Sands  Test  Facility 
in  Las  Cruces,  NM  and  NMED  bureaus 
of  Solid  Waste,  Hazardous  Waste,  Air 
Quality,  Surface  Water,  and  Ground 
Water.  Further,  the  regulatory 
modifications  being  proposed  would 
only  affect  the  reporting  and 
recordkeeping  requirements  for  the 
reports  listed  in  Table  A. 

B.  What  Problems  Would  the  NASA 
WSTF  XL  Project  Address? 

The  NASA  XL  project  proposes  to 
implement  an  electronic  docimient 
submission  and  recordkeeping  system 
that  will  reduce  the  cost  and  time 
necessary  to  submit  selected  regulatory 
reports  and  permit  information  to 
NMED  as  required  by  EPA  regulations. 
Implementation  of  this  project  will 
reduce  the  cost  and  time  associated  with 


the  reporting  of  regulatory  reports  and 
permit  information  currently  required 
by  EPA  and  NMED. 

C.  What  Solution  Is  Proposed  by  the 
NASA  WSTF  Project? 

The  NASA  WSTF  proposes  to 
implement  an  electronic  regulatory 
reporting  system.  NASA  proposes  that 
the  extensive  paper  reporting 
deliverable  requirements  of  multiple 
Bureaus  of  NMED  can  be  simplified  and 
streamlined  through  use  of  a  paperless 
regulatory  reporting  system  that  allows 
data  to  be  reported  electronically.  The 
system  will  ultimately  provide 
regulatory  agencies  with  real-time 
desktop  access  to  site-specific 
environmental  compliance  information 
and  reduce  needed  resources  including 
document  preparation  time,  white  paper 
usage,  and  triplicate  reproduction. 

D.  What  Regulatory  Changes  Will  Be 
Necessary  To  Implement  This  Project? 

To  implement  this  project,  the  Agency 
is  proposing  today  a  site-specific  rule 
that  would  authorize  NMED  to  allow  the 
NASA  WSTF  to  electronically  submit 
the  regulatory  reports  and  permit 
information  included  in  Table  A  of 
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today's  proposed  rule  to  the  NMED 
bureaus. 

This  XL  project  consists  of  six  phases. 
After  completion  of  the  second  phase, 
EPA  intends  to  draft  a  site-specific  rule 
to  enable  NASA  WSTF  to  utilize  an 
internet-based  electronic  reporting 
system  to  be  described  in  a  subsequent 
rule. 

E.  How  Have  Various  Stakeholders  Been 
Involved  in  This  Project? 

NASA  established  an  appropriate 
stakeholder  group  to  assist  in 
developing  the  Final  Project  Agreement 
for  this  XL  pilot  project  and  to  evaluate 
NASA  WSIT's  plan  and  progress  in 
implementing  the  project.  NASA 
solicited  input  on  this  project  from  a 
wide  range  of  stakeholders  including 
local  and  national  environmental 
groups,  neighborhood  associations,  and 
industry  trade  associations. 
Stakeholders  were  notified  of  this 
project  by  direct  mail,  telephone,  and 
notification  in  the  local  press. 

NASA  WSTF  solicited  public 
involvement  in  this  project  by  holding 
public  meetings  while  negotiating  the 
Final  Project  Agreement  for  this  project 
with  EPA  and  NMED.  The  NMED 
supports  this  project  and  is  a  Project 
Signatory  to  the  Final  Project 
Agreement. 

NASA  has  kept  an  open  dialogue  with 
interested  stakeholders  since  the 
project's  inception  and  will  continue  to 
involve  any  interested  stakeholders  in 
the  project's  development.  In  addition, 
EPA  and  NASA  will  make  all  project- 
related  final  documents  and  events 
publicly  accessible  through 
announcements,  EPA's  web  site,  and 
public  dockets. 

F.  How  Would  This  Project  Result  in 
Cost  Savings  and  Paperwork  Reduction? 

In  this  XL  project,  the  NASA  White 
Sands  Test  Facility  proposes  to  reduce 
its  EPA  and  NMED  reporting  and 
recordkeeping  costs  through  use  of  an 
electronic  document  reporting  and 
recordkeeping  system.  NASA  would 
provide  NMED  and  EPA  with  access  to 
NASA  WSTF's  regulatory  information 
by  electronically  submitting  regulatory 
reports  and  permit  information  to  a 
NASA  controlled  web  site  and 
forwarding  compliance  data  on  CD- 
ROM's  in  lieu  of  submitting  paper 
reports  to  each  NMED  Bureau.  NASA's 
use  of  electronic  reporting  would  greatly 
reduce  the  niunber  of  reports  submitted 
on  paper.  Additionally,  use  of  the 
propcMied  electronic  reporting  system 
would  reduce  the  manpower  required  to 
compile  and  disseminate  compliance 
information. 


G.  What  Are  the  Terms  of  the  NASA 
WSTF  XL  Project  and  How  Would  They 
Be  Enforced? 

This  project  would  be  in  effect  for  five 
years  from  the  date  the  final  rule  takes 
effect.  Any  Project  Signatory  may 
terminate  its  participation  in  this  project 
at  any  time  in  accordance  with  the 
procedures  set  forth  in  the  FPA. 

Upon  completion  of  the  project  term, 
EPA  and  NMED,  have  committed  to 
evaluate  the  project.  If  the  project 
results  indicate  that  it  was  a  success, 
EPA  will  consider  transferring  the 
regulatory  flexibility  (or  some  similar 
flexibility)  to  the  national  RCRA,  CAA, 
or  CWA  program  (through  rulemaking 
procedures).  Should  the  project  results 
indicate  that  the  project  was  not 
successful  or  if  the  project  is  terminated 
early,  EPA  may  promulgate  a  rule  to 
remove  the  site-specific  regulatory 
flexibility. 

H.  Does  EPA  Propose  to  Require 
Revision  of  NMED' s  Authorized, 
Delegated,  or  Approved  Programs? 

EPA  is  not  proposing  to  revise  the 
affected  State  authorized,  delegated,  or 
approved  programs.  Today's  rule  would 
affect  only  certain  reports  submitted  by 
a  single  facility.  Electronic  reporting 
and  record  keeping  would  also  be 
permitted  only  in  accordance  with  the 
specific  requirements  articulated  in 
today's  proposal.  EPA  solicits  comments 
on  these  specific  requirements.  Under 
these  circumstances,  EPA  does  not 
believe  that  program  revision  is 
necessary.  Nonetheless,  EPA  solicits 
comment  on  whether  EPA  should 
require  New  Mexico  to  seek  revision  of 
the  affected  State  programs. 

IV.  Additional  Information 

A.  How  Does  This  Rule  Comply  With 
Executive  Order  12866? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agenc)'; 


(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  this  rule  affects  only  one 
facility,  it  is  not  a  rule  of  general 
applicability  and  therefore  not  subject  to 
OMB  review  and  Executive  Order 
12866.  hi  addition,  OMB  has  agreed  that 
review  of  site  specific  rules  under 
Project  XL  is  not  necessary. 
Additionally,  the  annualized  cost  of  this 
final  rule  would  be  significantly  less 
than  $100  million  and  would  not  meet 
any  of  the  other  criteria  specified  in  the 
Executive  Order,  therefore,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 
suggests  that  in  most  cases  the  comment 
period  should  be  60  days.  However,  in 
consideration  of  the  very  limited  scope 
of  today's  proposed  rulemaking  and  the 
public  involvement  in  the  development 
of  the  proposed  Final  Project 
Agreement,  EPA  considers  30  days  to  be 
sufficient  in  providing  a  meaningful 
public  comment  period  for  today's 
action. 

B.  Is  a  Regulatory  Flexibility  Analysis 
Required? 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601 ,  et  seq.  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibihty  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
because  it  would  only  affect  the  NASA 
White  Sands  Test  Facility,  in  Las 
Cruces,  NM,  and  it  is  not  a  small  entity. 
Therefore,  EPA  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Does  this  Project  Trigger  the 
Requirements  of  the  Unfunded 
Mandates  Reform  Act? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
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their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  aoove,  this  rule  would  apply 
only  to  one  facility  in  Las  Cruces,  New 
Mexico.  EPA  has  determined  that  this 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  EPA 
has  also  determined  that  this  rule  does 
not  contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
govermnents,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  j 

D.  How  Does  This  Rule  Cdmply  With 
Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risk? 

The  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997} 
applies  to  any  rule  that:  (1)  Is 


determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  ride  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significemt  rule,  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  heedth  or  safety  risks. 
This  nde  sets  forth  electronic  reporting 
procedures  for  the  submission  of 
environmental  compliance  data. 

E.  How  Does  This  Rule  Comply  With 
Executive  Order  13132:  Federalism? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's 
proposed  nde  would  implement  a 
project  developed  under  an  entirely 
voluntary  federal  program;  thus. 
Executive  Order  13132  does  not  apply 
to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicited  comments  on  the 
proposed  rule  from  State  and  local 
officials. 


F.  How  Does  This  Rule  Comply  With 
Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Government? 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implicatfons"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  would  not  have 
tribal  implications.  It  would  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Today's  proposed  rule,  would  affect  a 
single,  non-tribal  facility  that  is  not 
located  on  tribal  lands  and  this  rule 
would  have  no  impact  on  tribal  law  or 
culture;  thus,  Executive  Order  13175 
does  not  apply  to  this  nde. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  commxmications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

G.  How  Does  This  Rule  Comply  With  the 
National  Technology  Transfer  and 
Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  luiless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standard. 
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Today's  proposed  rule  would  allow 
NASA  WSTF  to  mail  regulatory  reports 
and  permit  information  on  a  CD-ROM 
diskette  to  NMEO  using  specified 
technical  standards.  EPA  proposes  to 
require  that  NMED  require  NASA  WSTF 
to  use  Portable  Data  Format  (PDF), 
Hypertext  Markup  Language  (HTML) 
and  extensible  Mark-Up  Language 
(XML)  format  standards  in  these  CD- 
ROM  submissions.  Accordingly,  this 
rule  woidd  comply  with  the 
requirements  of  NTTAA. 

H.  How  Does  This  Rule  Comply  With 
Executive  Order  1321 1 :  Energy  Effects? 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regidatory  action  imder 
Executive  Order  12866. 

/.  Requirements  for  Today's  Rule 

For  the  reasons  set  forth  above  and 
imder  the  conditions  described  below, 
EPA  authorizes  the  New  Mexico 
Environment  Department  (NMED)  to 
allow  the  National  Aeronautics  and 
Space  Administration  (NASA)  White 
Sands  Test  Facility  (WTSF)  to  submit 
and  retain  in  electronic  form  any  of  the 
docimients  listed  in  Table  A. 

/.  How  Does  This  Rule  Comply  With  the 
Paperwork  Reduction  Act? 

Information  collection  requests  will 
not  pertain  to  this  rule,  which  pertains 
to  a  site  specific  pilot  program  that  has 
only  one  respondent. 

1 .  Definitions.  For  purposes  of  this 
rule,  the  terms  listed  below  are  defined 
as  follows: 

Certificate  Authority  (CA)  means  an 
entity  which  EPA  has  authorized  to 
serve  as  the  trusted  third  party  to 
oversee  the  certificate  enrollment, 
issuance,  validation,  and  revocation 
processes.  The  CA  also  conducts 
identity  proofing  inquiries  and  issues 
digital  certificates  that  accurately 
convey  the  subscriber's  identity 
information  and  public  keys. 

Designated  Representative  means  an 
individual  who  is  authorized  to  sign 
reports  for  the  NASA  WSTF  with 
respect  to  the  submission  of  any 
documents  listed  in  Table  A. 

Digital  Signature  means  a  niunber 
uniquely  calculated  by  the  application 
of  an  encryption  algorithm,  using  a 
value  supplied  by  an  individual's 
private  key,  to  a  message  digest  for  the 
document  being  signed. 

Electronic  recora-keeping  system 
means  any  set  of  apparatus,  procedures, 
software,  records  ot  documentation 
used  to  retain  exact  electronic  copies  of 


electronic  records  and  electronic 
docimients. 

Electronic  signature  means  any 
electronic  record  that  is  incorporated 
into  (or  appended  to)  an  electronic 
document  for  the  purpose  of  expressing 
the  same  meaning  and  intention  that  an 
individual's  handwritten  signature 
would  express  if  affixed  in  the  same 
relation  to  the  document's  content 
presented  on  paper. 

Private/public  key  pair  means  a  pair 
of  numbers  mathematically  related  to 
each  other  and  to  a  specified  encryption 
algorithm  such  that:  (i)  the  private  key 
cannot  be  derived  from  the  public  key, 
and  (ii)  using  the  encryption  algorithm, 
the  public  key  vnll  only  decrypt 
messages  encrypted  with  the  private  key 
and  it  is  the  only  key  that  will  decrypt 
these  messages. 

2.  Authentication.  A  Designated 
Representative  must  use  a  digital 
certificate,  issued  by  a  third  party 
authorized  by  EPA,  and  EPA-approved 
electronic  signature  software  to  affix  a 
digital  signatiu«  to  any  electronic 
version  of  a  document  in  Table  A. 

3.  Electronic  Signature  Agreement. 
NMED  shall  require  each  Designated 
Representative  to  sign,  in  handwriting 
with  ink  on  paper,  the  Electronic 
Signature  Agreement  in  Appendix  A.  By 
signing  the  Electronic  Signature 
Agreement,  a  Designated  Representative 
must,  at  a  minimum,  agree  to: 

(a)  protect  the  private  key  &t)m 
unaudiorized  use  by  anyone  other  than 
the  Designated  Representative; 

(b)  be  held  as  legally  bound, 
obligated,  or  responsible  by  use  of  the 
Designated  Representative's  private  key 
to  create  a  digital  signatiire  as  by 
handwritten  signature; 

(c)  under  no  circumstances,  delegate 
the  use  of  the  private  key  or  make  it 
available  for  use  by  anyone  else; 

(d)  report  to  NKffiD  within  twenty- 
four  hours  of  discovery  any  evidence  of 
the  loss,  theft,  or  other  compromise  of 
any  component  of  the  digital  signatiu^; 

(e)  immediately  notify  EPA  and 
NMED  in  writing  if  the  Designated 
Representative  loses  the  authority  to 
sign  reports  submitted  to  NMED  as  a 
representative  of  NASA  WSTF;  and 

(f)  secure  any  assistance  of  third 
parties  that  is  needed  to  protect  a 
signature  from  unauthorized  use. 

4.  General  Submission  Requirements. 
In  lieu  of  a  paper  dociunent.  NMED  may 
accept  from  NASA  WSTF  an  electronic 
version  of  any  document  listed  in  Table 
A.  provided  the  electronic  document 
bears  a  valid  digital  signature,  as 
provided  in  sections  2  and  3  of  this  rule, 
to  the  same  extent  that  a  paper 
submission  for  which  the  docxunent 
substitutes  would  bear  a  handwritten 


signature.  To  be  valid  a  digital  signatiire 
must  be  created  by  a  Designated 
Representative  and  with  a  private  key 
device  issued  to  that  person. 

5.  CD-ROM  Submission  Procedures. 
Electronic  versions  of  docimients  listed 
in  Table  A  may  only  be  submitted  by 
certified  mail  to  the  appropriate  NMED 
bureau  in  Portable  Data  Format  (PDF). 
Hypertext  Markup  Language  (HTML)  or 
extensible  Markup  Language  format  on 
a  read-only  CD-ROM  disk.  To  be 
acceptable,  each  submission  must 
include  a  digital  signature,  as  provided 
in  sections  2,3,  and  4  of  this  rule,  and 

a  certification  statement,  as  provided  in 
section  7  of  this  rule. 

6.  Frequency.  Any  electronic 
documents  submitted  must  be 
submitted  at  the  same  time  and  with  the 
same  frequency  prescribed  under 
applicable  NMED  and  EPA  regulations 
for  their  paper  equivalents. 

7.  Compliance  Certification.  NMED 
must  require  that,  as  part  of  any 
electronic  document  that  it  receives 
from  NASA  WSTF,  a  Designated 
Representative  provides  a  digitally- 
signed  electronic  compliance 
certification  that  includes  at  least  the 
following: 

(a)  the  name  of  the  regulatory 
document  being  submitted; 

(b)  date  of  signature; 

(c)  name  and  mailing  address  of  the 
NMED  bureau  to  which  the  document  is 
being  sent:  and 

(d)  a  digital  signature  of  the 
Designated  Representative  who  attests 
to  a  statement  that  reads  as  follows: 

"lam  authorized  to  submit  the 
electronic  document  identified  above  on 
behalf  of  the  NASA  White  Sands  Test 
Facility.  I  certify  under  penalty  of  law 
that  I  have  personally  examined,  and 
am  familiar  with,  the  statements  and 
information  submitted  in  this  electronic 
document  and  all  of  its  attachments. 
Based  on  my  inquiry  of  those 
individuals  with  primary  responsibility 
for  obtaining  the  information.  I  certify 
that  the  statements  and  information 
contained  in  this  electronic  document 
and  its  attachments  are,  to  the  best  of 
my  knowledge  and  belief,  true,  accurate, 
and  complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
statements  and  information  or  omitting 
required  statements  and  information, 
including  the  possibility  of  fine  or 
imprisonment. 

I  recognize  that  NMED  and  EPA  will 
rely  on  this  electronic  document  in  lieu 
of  an  equivalent  paper  document,  and 
that  this  document  and  the  information 
it  contains  will  be  used  to  determine  my 
compliance  with  federal  and  State  law. 

In  addition,  I  certify  that  I  am  the 
individual  to  whom  the  digital 
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certificate  used  in  signing  this  document 
has  been  issued  and  that  I  have  at  all 
times  complied  with  the  terms  under 
which  this  certificate  was  issued, 
including  my  obligation  to  protect  my 
private  key  from  use  by  anyone  other 
than  myself  and  to  report  any 
compromise  of  any  component  of  my 
digital  signature."  j         " 

8.  Electronic  Record-keeping.  Any 
electronic  version  of  a  document  listed 
in  Table  A  must  be  retained  in 
electronic  format  by  both  NASA  WSTF 
and  NMED  for  as  long  as  a 
corresponding  paper  document  must  be 
stored  under  applicable  State  or  federal 
law.  NMED  must  require  that: 

(a)  NASA  make  electronic  copies  of 
electronic  documents  available  on  an 
individual,  collective,  or  standing  basis 


to  NMED  upon  written  request.  These 
electronic  docimaents  must  be  promptly 
transmitted,  mailed,  or  available  for 
inspection  as  NMED  requests. 

(b)  NASA  employ  a  method  of 
electronic  record  retention  that: 

(1)  Generates  and  maintains  accurate 
and  complete  electronic  documents  in  a 
form  that  may  not  be  altered  without 
detection; 

(2)  produces  accurate  and  complete 
copies  of  any  electronic  docimient  and 
renders  these  copies  readily  available, 
in  both  human  readable  and  electronic 
form,  for  on-site  inspection  and  off  site 
review,  for  the  entirety  of  the  required 
period  of  record  retention; 

(3)  ensures  that  any  electronic  record 
or  electronic  document  bearing  an 
electronic  signature  contain  the  name  of 

Table  A.— Covered  Documents 


the  signatory  and  the  date  and  time  of 
signature; 

(4)  prevents  an  electronic  signatory 
and  the  date  and  time  of  signature; 

(5)  ensures  that  record  changes  do  not 
obscure  previously  recorded 
information  and  that  audit  trail 
documentation  is  retained  for  at  least  as 
long  as  the  electronic  document; 

(6)  ensiires  that  electronic  documents 
are  searchable  and  retrievable  for 
reference  and  secondary  uses,  including 
inspections,  audits,  and  legal 
proceedings;  and 

(7)  archives  records  in  an  electronic 
form  which  preserves  the  context,  meta 
data,  and  audit  trail. 

Dated:  October  24,  2001. 
Chrutiiie  Todd  Whitman, 
Administrator. 


State  permit 


Post  Closure  Care  Permit  NM88000194-2  . 
Post  Closure  Care  Permit  NM88000194-2  . 
Post  Closure  Care  Permit  NM88000194-2  . 
Post  Closure  Care  Permit  NM88000194-2  . 
Post  Closure  Care  Pemiit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2  . 
Post  Closure  Care  Permit  MM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 
Post  Closure  Care  Permit  NM88000194-2 

LartdNI  Post  Closure  Care  Plan 

LarKlfin  Post  Closure  Care  Plan 

Landfill  Post  Closure  Care  Plan 

Discharge  Plan  DP-392  i 

Discharge  Plan  DP-392  J. 

Discharge  Plan  DP-392  .|. 

Discharge  Plan  DP-392  | 

Discharge  Plan  DP-392  i 

Discharge  Plan  DP-392  l 

Discharge  Plan  DP-392 | 

Discharge  Plan  DP-392 

Discharge  Plan  DP-392  

Discharge  Plan  DP-584  

Discharge  Plan  DP-584  

Discharge  Plan  DP-584 

Discharge  Plan  DP-584  ; 

Discharge  Plan  DP-584 , 

Discharge  Plan  DP-584 

Discharge  Plan  DP-584  ! 

Discharge  Plan  DP-584  ... 
Discharge  Plan  DP-584  ... 
Discharge  Plan  DP-584  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-697  .. 
Discharge  Plan  DP-1170 
Discharge  Plan  DP-1170 
Discharge  Plan  DP-1170 


Report  name 


..f.. 


Application  for  renewal  sutxnittal. 

Duty  to  provide  requested  information. 

Revision/Modification  Notification  Report. 

Non  compliance  report. 

Notification  of  Emergency  Coordinators  list  change. 

Annual  compliance  monitoring  report. 

Annual  potentiometric  flow  net  rejxxt. 

Incident  reports. 

Request  for  modified  post  closure  care  period. 

Completion  of  post  closure  care  requirements  submittal. 

Appendix  IX  analysis  new  defects  notification. 

Annual  effectiveness/conclusions  report. 

Well  Replacement  notification. 

Modification  of  groundwater  rrxmitoring  plan  sut>mittal. 

Plan  revision  submittal. 

Methane  and  groundwater. 

Inspectiohs  and  maintenance  reports. 

Armual  Wastewater  flow  volunr)es  submittal. 

Spill  contingency  notification. 

Contingency  Plan  notification. 

Duty  to  provide  requested  information. 

Modification  notifications. 

Right  to  appeal  petition. 

Transfer  of  ownership  notification. 

Application  for  renewal  submittal. 

Internal  written  recordkeeping. 

Semi-annual  Monitoring  Reports  Submittal. 

Semi-annual  wastewater  discharge  volumes  report  submittal. 

Closure  sampling  results  sut>mittal. 

Internal  written  recordkeeping. 

Duty  to  provide  requested  Information. 

Spill  contingency  notificatkxi.  ' 

Modification  notificatk>ns. 

Right  to  appeal  petition. 

Transfer  of  ownership  notificatkxi. 

Application  for  renewal  submittal. 

Leak  contingency  notificatkin  and  reporting. 

Mitigatk>n  summary  report  submittal. 

Quarterly  monitoring  reports  submittal. 

Internal  written  recordlkeeping. 

Duty  to  provkle  requested  informatkxi. 

Modificatkxi  notificatkyis. 

Rigfit  to  appeal  petition. 

Transfer  of  ownership  notificatkxi. 

Application  for  renewal  sutxnlttal. 

Leak  contingency  notificatkm  and  reporting. 

Semi  annual  monitoring  reports  submittal. 

Internal  written  recordkeeping. 
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State  permit 


Discharge  Plan  DP-1170 

Discharge  Plan  DP-1170 

Discharge  Plan  DP-1170 

Disctiarge  Plan  DP-1170  

Discharge  Plan  DP-1170 

Landfill  Post  Closure  Care  Plan  

Landfill  Post  Ctosure  Care  Plan  

Landfill  Post  Closure  Care  Plan 

Landfill  Post  Ctosure  Care  Plan 

Landfill  Post  Ctosure  Care  Plan 

Landfill  Groundwater  Monitoring  Plan  

Landfill  Groundwater  Monitoring  Plan  

Landfill  Groundwater  Monitoring  Plan  

Landfill  Groundwater  Monitoring  Plan  

RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM88000 19434-1 
RCRA  Operating  Permit  NM88000 19434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Pemiit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM680001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM88000 19434-1 
RCRA  Operating  Pemiit  NM88000 19434-1 
RCRA  Operating  Permit  NM88000 19434-1 
RCRA  Operating  Pemiit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Ojserating  Permit  NM88000 19434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Pemiit  NM880001 9434-1 
RCRA  Operating  Pemiit  NM88000 19434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Ojjerating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Oiserating  Pemiit  NM880001 9434-1 
RCRA  Operating  Permit  NM880001 9434-1 
RCRA  Operating  Pemiit  NM880001 9434-1 
RCRA  Operating  Pemiit  NM880001 9434-1 

Air  Quality  Permit  #  629-M-1  

Air  Quality  Pemiit  #  629-M-1  

Air  Quality  Pennil  #  62&-M-1  : 

Air  Quality  Pennit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  Quality  Pemiit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  Quality  Pemiit  #  629-M-1  

Air  Quality  Pemiit  #  629-M-1  

Air  Quality  Pemiit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  Quality  Permit  #  629-M-1  

Air  QuaWy  Pemiit  #  629-M-1  

Air  Quality  Permit  #  629-M-1 

Air  Quality  Pennit  #  629  M-3 

Air  Quality  Permit  #  629  M-3 

Air  Quality  Permit  #  629  M-3 

Air  Quality  Permit  #  629  M-3 

Air  Quality  Pemiit  #  629  M-3 

Air  Quality  Pemiit  #  629  M-3  ....; 


Report  name 


Duty  to  provide  requested  information. 

Modification  notifications. 

Right  to  appeal  petition. 

Transfer  of  ownership  notification. 

Application  tor  renewal  submittal. 

Inspections  and  maintenance  reports. 

Metttane  and  groundwater  monitoring  data  reports.  . 

Plan  revision  submittal. 

Cfiange  of  responsitiie  parties  notification. 

30  year  reporting  requirement. 

Plan  revision  submittal 

Request  to  modify  sampling  frequencies  submittal. 

Monitoring  level  exceedance  notifnatton. 

Analytical  data  reports. 

Revision/Modifkation  notifkation. 

Waste  Analysis  Plan  modifk^ation  submittal. 

Sut>mittal  signatory  requirements. 

Requests  for  deadline  extenston. 

Newly  kJentified  SWMUs  notification. 

Newly  kJentified  SWMUs  notification  plan. 

Newly  discovered  release  notificatton 

Newly  discovered  release  investigation  plan. 

Transfer  of  ownership  notification 

RFI/CMS  and  monthly  progress  reports. 

Revised  reports  submittals. 

Non  EPA  analytical  mettiod  protocol  submittal. 

Off  site  access  agreements  submittal. 

Monthly  analytical  data  reports. 

Project  coordinator  change  notificatton. 

Reports,  plans,  notificatkyis,  etc  "in  writing"  requirement. 

Lack  of  funds  notification. 

Written  statement  of  dispute  submittal. 

"Force  majeur '  event  notiftoation. 

Final  RFI/CMS  submittal. 

Appltoatton  for  renewal  sutxnittal. 

Duty  to  provkle  requested  infonnation.  . 

Annual  ETU  liner  assessment  report. 

Notificatton  of  non  compliance. 

Notification  and  certification  of  ctosure  and  survey  plat. 

Emergency  coordinator  personnel  change  notification. 

Contingerx^y  plan  modification  submittal. 

Spill  incident  reports. 

Spill  response  and  corrective  action  reports. 

CertificatkKis  of  major  repairs  submittal  and  recordkeeping. 

ETU  secondary  containment  useful  life  extenston  request. 

ETU  steel  stnicture  usefiji  life  extenston  request 

ODU  waste  quantity  exceedance  notiftoation. 

OOU  statisttoal  results  and  constituent  exceedance  report. 

FTU  waste  quantity  exceedance  notification. 

40  CFR  Notification  Requirements 

RevistorVModlftoation  Notk:e. 

Compliance  Testing  schedule  notification. 

Written  test  protocol  submittal. 

Compliance  test  report  sutimittal. 

Quarteriy  reports  submittal. 

Duty  to  provide  requested  infonnation. 

Transfer  of  ownership  nottftoation. 

Modification  notifications. 

Change  of  operator  notification. 

Right  to  appeal  notification. 

Certiftcattons  of  major  repairs  submittals  and  recordkeeping. 

ETU  secondary  containment  useful  life  extenston  request. 

ETU  steel  structure  useful  life  extenston  request. 

ODU  waste  quantity  exceedance  notification. 

OOU  statistical  results  and  constituent  exceedance  report. 

FTU  waste  quantity  exceedance  notificatton 

40  CFR  part  60  notification  requirements. 

Reviston/Modificatton  notificatkxi. 

Compliance  Testing  schedule  notification. 

Written  test  protocol  submittal. 

Compliance  test  report  submittal. 

Transfer  of  ownership  notification. 
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Table  A.— Covered  Dcx^uments— Continued 


State  permit 

Air  Quality  Permit  #  629  W-3 

Air  Quality  Permit  #  629  M-3 

Air  Quality  Permit  #  629  M-3 

Air  Quality  Permit  #  629  M-3 

Air  Quality  Permit  #400  M-1  

Air  Quality-Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  ..._ 

Air  Quality  Permit  #400  M-1  ...„ 

Air  Quality  Permit  #400  M-1  

Air  Quality  Permit  #400  M-1  

Surface  Water * 

Surface  Water i 


Report  name 


Duty  to  provide  requested  information. 

Change  of  operator  notification. 

Quarterly  reports  sut}mittal. 

Right  to  appeal  petition. 

Revision/Modification  notification. 

40  CFR  part  60  notification  requirements. 

Change  of  operator  notification. 

Compliance  testing  schedule  notification. 

Written  test  protocol  submittal. 

Transfer  of  ownership  notification. 

Duty  to  provide  requested  information. 

Right  to  appeal  petition. 

Transfer  of  ownership  notification. 

Duty  to  provide  requested  information. 

Right  to  appeal  petition. 

Best  Management  Practices  Report. 

Surface  Water  Management:  Surface  Water  Worksheet 


Appendix  A  | 

Project  XL  Electronic  Signature  Agreement 

In  accepting  the  digital  certificate  issued  by 
the  EPA  approved  Certificate  Authority  to 
digitally  sign  electronic  documents 
submitted  to  the  New  Mexico  Environmental 
Department  (NMED)  as  part  of  the  NASA 
White  Sands  Test  Facility  (NASA  WSTF) 
Project  XL  pilot  project,  I.  [name  of  digital 
signature  holder], 

(1)  agree  to  protect  the  private  key  from  use 
by  anyone  except  me, 

(2)  understand  and  agree  that  I  will  be  held 
as  legally  bound,  obligated,  or  responsible  by 


my  use  of  my  private  key  as  I  would  be  using 
my  hand-written  signature,  and  that  legal 
action  can  be  taken  against  me  based  on  my 
use  of  my  private  key  in  submitting  reports 
to  NMED. 

(3)  agree  never  to  delegate  the  use  of  my 
private  key  or  make  it  available  for  use  by 
anyone  else; 

(4)  agree  to  report  to  NMED  and  the  issuer 
of  the  certificate  within  twenty-four  (24) 
hours  of  discovery,  any  evidence  of  the  loss, 
theft,  or  other  compromise  of  my  private  key; 

(5)  agree  to  report  to  NMED  and  the  issuer 
of  the  certificate  within  twenty-four  (24) 
hours  of  discovery,  any  evidence  of 


discrepancy  between  a  report  I  have  signed 
and  submitted  and  what  NMED  has  received 
from  me; 

(6)  agree  to  notify  NMED  and  issuer  of  the 
certificate  in  writing  if  I  cease  to  represent 
NASA  WSTF  as  signatory  of  that 
organization's  reports  to  NMED  as  soon  as 
this  change  in  relationship  occurs. 

NASA  WSTF  Designated  Representative. 

NMED  Chief  Information  Officer. 

[FR  Doc.  01-27380  Filed  10-30-01;  8:45  am) 
BILUNG  CODE  6560-SO-P 
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Part  IV 

Department  of 
Justice 

Bureau  of  Prisons 

28  CFR  Parts  500  and  501 

National  Security;  Prevention  of  Acts  of 

Violence  and  Terrorism;  Final  Rule 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisona 


28  CFn  Parts  500  and  501 

[BOP-1 116;  AG  Order  No.  2529-2001] 

mN  1120-ABOe  I 

National  Security;  Prevention  of  Acts 
of  Violence  and  Terroriain 

agency:  Bureau  of  Prisons,  Department 

of  Justice. 

ACTION:  Interim  rule  with  request  for 

comment. 

summary:  The  current  reg\ilations  of  the 
Biueau  of  Prisons  on  institutional 
management  authorize  the  Bureau  to 
impose  special  administrative  measures 
with  respect  to  specified  inmates,  based 
on  information  provided  by  senior 
intelligence  or  law  enforcement 
officials,  where  it  has  been  determined 
to  be  necessary  to  prevent  the 
dissemination  either  of  classified 
information  that  could  endanger  the 
national  security  or  of  other  information 
that  coiUd  lead  to  acts  of  violence  and 
terrorism.  This  rule  extends  the  period 
of  time  for  which  such  special 
administrative  measures  may  be 
imposed  from  120  days  to  up  to  one 
year,  and  modifies  the  standards  for 
approving  extensions  of  such  special 
administrative  measures.  In  addition,  in 
those  cases  where  the  Attorney  General 
has  certified  that  reasonable  suspicion 
exists  to  believe  that  an  inmate  may  use 
communications  with  attorneys  or  their 
agents  to  further  or  facilitate  acts  of 
violence  or  terrorism,  this  rule  amends 
the  existing  regulations  to  provide  that 
the  Bureau  is  authorized  to  monitor 
mail  or  communications  with  attorneys 
in  order  to  deter  such  acts,  subject  to 
specific  procedural  safeguards,  to  the 
extent  permitted  under  the  Constitution 
and  laws  of  the  United  States.  Finally, 
this  rule  provides  that  the  head  of  each 
component  of  the  Department  of  Justice 
that  has  custody  of  persons  for  whom 
special  administrative  measures  are 
determined  to  be  necessary  may 
exercise  the  same  authority  to  impose 
such  measures  as  the  Director  of  the 
Bureau  of  Prisons. 
DATES:  Effective  date:  October  30.  2001. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before 
December  31,  2001. 
ADDRESSES:  Rules  Unit,  Office  of  the 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi,  Office  of  the  General 


Coimsel,  Bureau  of  Prisons,  (202)  307- 
2105. 

SUPPLEMENTARY  INFORMATION:  On  June 
20, 1997  (62  FR  33732),  the  Bureau  of 
Prisons  ("Bureau")  finalized  its  interim 
regulations  on  the  correctional 
management  of  inmates  whose  contacts 
with  other  persons  present  the  potential 
for  disclosure  of  classified  information 
that  could  endanger  national  security  or 
of  other  information  that  could  lead  to 
acts  of  violence  or  terrorism.  These  rules 
are  codified  at  28  CFR  501.2  (national 
security)  and  501.3  (violence  and 
terrorism). 

The  Bureau  previously  had  published 
an  interim  rule  on  preventing  the 
disclosure  of  classified  information  in 
the  Federal  Register  on  October  13, 
1995  (60  FR  53490).  No  public  comment 
was  received,  and  the  1997  final  rule 
adopted  the  1995  interim  rule  with  only 
minor  changes.  In  general,  §  501.2 
authorizes  Cbe  Director  of  the  Bureau  of 
Prisons  to  impose  special  administrative 
measures  with  respect  to  a  particular 
inmate  that  are  reasonably  necessary  to 
prevent  disclosure  of  classified 
information,  upon  a  written  certification 
by  the  head  of  a  United  States 
intelligence  agency  that  the 
unauthorized  disclosure  of  such 
information  would  pose  a  threat  to  the 
national  security  and  that  there  is  a 
danger  that  the  inmate  will  disclose 
such  information.  These  special 
administrative  measures  ordinarily  may 
include  housing  the  inmate  in 
administrative  detention  and/ or  limiting 
certain  privileges,  including,  but  not 
limited  to,  correspondence,  visiting, 
interviews  with  representatives  of  the 
news  media,  and  use  of  the  telephone, 
as  is  reasonably  necessary  to  prevent  the 
disclosure  of  classified  information. 

The  Bureau  also  had  previously 
published  a  separate  interim  rule  on 
preventing  acts  of  violence  and 
terrorism  on  May  17. 1996  (61  FR 
25120).  The  Bureaus  1997  final  rule 
responded  at  length  to  the  public 
comments  received  on  the  1996  interim 
rule.  Section  501.3  authorizes  the 
imposition  of  similar  special 
administrative  measures  on  a  particular 
inmate  based  on  a  written  determination 
by  the  Attorney  General  or,  at  the 
Attorney  General's  discretion,  the  head 
of  a  federal  law  enforcement  or 
intelligence  agency  that  there  is  a 
substantial  risk  that  an  inmate's 
communications  or  contacts  with  other 
persons  could  result  in  death  or  serious 
bodily  injury  to  persons,  or  substantial 
damage  to  property  that  would  entail 
the  risk  of  death  or  serious  bodily  injury 
to  persons. 


In  either  case,  the  affected  inmate  may 
seek  review  of  any  special 
administrative  measures  imposed 
pursuant  to  §§  501.2  or  501.3  in 
accordance  with  paragraph  (a)  of  this 
section  through  the  Administrative 
Remedy  Program,  28  CFR  part  542. 

Both  rules  limit  the  initial  period  of 
special  administrative  measures  to  120 
days,  and  provide  that  additional  120- 
day  periods  may  be  authorized  based  on 
a  certification  or  notification  that  the 
circumstances  identified  in  the  original 
notification  continue  to  exist. 

Changes  to  §  501.2  With  Respect  to 
National  Security 

This  rule  makes  no  change  in  the 
substantive  standards  for  the  imposition 
of  special  administrative  measures,  but 
changes  the  initial  period  of  time  imder 
§  501.2  fit)m  a  fixed  120-day  period  to 
a  period  of  time  designated  by  the 
Director,  up  to  one  year.  Where  the  head 
of  an  intelligence  agency  has  certified  to 
the  Attorney  General  that  there  is  a 
danger  that  the  inmate  will  disclose 
classified  information  posing  a  threat  to 
the  national  security,  there  is  no  logical 
reason  to  suppose  that  the  threat  to  the 
national  security  will  dissipate  after  120 
days.  This  rule  allows  the  Director  to 
designate  a  longer  period  of  time,  up  to 
one  year,  in  order  to  protect  the  national 
security. 

The  rule  also  allows  for  the  Director 
to  extend  the  period  for  the  special 
administrative  measures  for  additional 
one-year  periods,  based  on  subsequent 
certifications  frt>m  the  head  of  an 
intelligence  agency.  This  will  ensure  a 
continuing  review  by  the  Director  and 
the  intelligence  community  of  the  need 
for  the  special  administrative  measures 
in  light  of  the  ongoing  risks  to  the 
national  security.  Given  the  serious 
nature  of  the  danger  to  the  national 
security,  as  determined  by  the  head  of 
the  intelligence  agency,  this  approach 
reflects  an  appropriate  balancing  of  the 
interests  of  the  individual  inmates  and 
of  the  public  interest  in  protecting 
against  the  disclosure  of  such  national 
security  information. 

In  addition,  this  rule  modifies  the 
standard  for  approving  extensions  of  the 
special  administrative  measures.  The 
existing  regulation  requires  that  the 
head  of  the  intelligence  agency  certify 
that  "the  circumstances  identified  in  the 
original  certification  continue  to  exist." 
This  standard,  however,  is 
unnecessarily  static,  as  it  might  be  read 
to  suggest  that  the  subsequent 
certifications  are  limited  to  a 
reevaluation  of  the  original  groimds. 
Instead,  this  rule  provides  that  the 
subsequent  certifications  by  the  head  of 
an  intelligence  agency  may  be  based  on 
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any  information  available  to  the 
intelligence  agency. 

Changes  to  §501.3  With  Respect  to 
Prevention  of  Acts  of  Violence  and 
Terrorism 

This  rule  makes  no  change  in  the 
substantive  standards  for  the 
implementation  of  special 
administrative  measures  under 
§  501.3(a).  The  rule  also  retains  the 
existing  authority  of  the  Director  to 
extend  the  imposition  of  the  special 
administrative  measures  for  additional 
periods,  based  on  subsequent 
certifications  from  the  Attorney  General 
or  the  head  of  a  federal  law  enforcement 
or  intelligence  agency.  By  continuing  to 
apply  the  existing  standards  under 
§  501.3(a),  this  rule  preserves  the 
balance  struck  in  the  1997  final  rule  and 
ensures  that  the  iimiate's  circumstances 
will  be  subject  to  a  continuing  review. 

However,  this  rule  also  recognizes 
that  the  threats  of  violence  or  terrorism 
posed  by  an  iimiate's  communications 
or  contacts  with  his  or  her  associates, 
whether  those  other  persons  are  within 
the  detention  facility  or  in  the 
community  at  large,  may  in  many  cases 
be  manifested  on  a  continuing  basis, 
such  that  the  periods  for  special 
administrative  measures  need  not  be 
limited  to  120  days.  Accordingly,  this 
rule  allows  the  Director,  with  the 
approval  of  the  Attorney  General,  to 
impose  special  administrative  measures 
for  a  longer  period  of  time,  not  to  exceed 
one  year,  in  cases  involving  acts  of 
violence  or  terrorism.  In  addition,  the 
rule  provides  authority  for  the  Director 
under  certain  circumstances  to  provide 
for  extensions  of  the  period  for  the 
special  administrative  measures  for 
additional  periods,  up  to  one  year. 

This  rule  also  modifies  the  standard 
for  approving  extensions  of  the  special 
administrative  measures.  The  existing 
regulation  requires  that  the  Attorney 
General  or  the  head  of  the  federal  law 
enforcement  or  intelligence  agency 
determine  that  "the  circumstances 
identified  in  the  original  notification 
continue  to  exist."  Again,  that  standard 
is  unnecessarily  static,  as  it  might  be 
read  to  suggest  that  the  subsequent 
determinations  are  limited  to  a 
reevaluation  of  the  original  grounds. 

Recent  incidents  of  terrorism  and 
violence  demonstrate,  without  question, 
that  some  criminal  conspiracies  develop 
and  are  carried  out  over  a  long  period — 
far  in  excess  of  120  days.  During  that 
time,  as  the  plans  may  change  or 
develop,  there  may  be  changes  in  the 
level  of  activity  directed  toward  that 
conspiracy  over  time  by  the  various 
participants.  The  level  of  participation 
by  a  particular  inmate  in  the  planning 


or  orchestration  of  a  terrorist  or  violent 
criminal  conspiracy  may  vary  over  time. 

The  existing  regulation  fails  to 
recognize  that  an  inmate  still  may  be  an 
integral  part  of  an  ongoing  conspiracy 
even  though  his  or  her  activity  may 
change  over  time — or.  indeed,  possibly 
even  be  dormant  for  limited  periods  of 
time.  Those  changes  in  an  inmate's  role 
over  time,  however,  would  not  alter  the 
significance  of  the  inmate's  role  in 
planning  acts  of  terrorism  or  violence 
and  do  not  diminish  the  urgent  need  for 
law  enforcement  authorities  to  curb  the 
inmate's  ability  to  participate  in 
planning  or  facilitating  those  acts 
through  communications  with  others 
within  or  outside  the  detention  facility. 
The  phraseology  of  the  existing  rule  also 
may  raise  questions  about  the  relevance 
of  more  recentiy  acquired  information. 
For  these  reasons,  it  would  not  be 
appropriate  to  require  a  factual 
determination,  in  effect,  that  "nothing 
has  changed"  with  respect  to  the  initial 
determination. 

Accordingly,  this  rule  provides  that 
the  subsequent  notifications  by  the 
Attorney  General,  or  the  head  of  the 
federal  law  enforcement  or  intelligence 
agency  should  focus  on  the  key  factual 
determination — that  is,  whether  the 
special  administrative  measures 
continue  to  be  reasonably  necessary,  at 
the  time  of  each  determination,  because 
there  is  a  substantial  risk  that  an 
inmate's  commimications  or  contacts 
with  persons  could  result  in  death  (v 
serious  bodily  injury  to  persons,  or 
substantial  damage  to  property  that 
would  entail  the  risk  of  death  or  serious 
bodily  injury  to  persons.  Where  the 
Attorney  General,  or  the  head  of  a 
federal  law  enforcement  or  intelligence 
agency,  previously  has  made  such  a 
determination,  then  the  determination 
made  at  each  subsequent  review  should 
not  require  a  de  novo  review,  but  only 
a  determination  that  there  is  a 
continuing  need  for  the  imposition  of 
special  administrative  measures  in  light 
of  the  circumstances. 

With  these  changes,  §  501.3  will  still 
ensure  a  continuing,  periodic  review  by 
the  Director  and  the  law  enforcement 
and  intelligence  communities  of  the 
need  for  the  special  administrative 
measures  in  light  of  the  ongoing  risks  of 
terrorism  or  violent  crime.  Given  the 
serious  nature  of  the  danger  to  the 
public  arising  frtim  such  incidents, 
coupled  with  a  determination  by  the 
Attorney  General  or  the  head  of  a 
federal  law  enforcement  or  intelligence 
agency  regarding  the  danger  posed  by 
each  particular  inmate,  this  approach 
reflects  an  appropriate  balancing  of  the 
interests  of  the  individual  inmates  and 


of  the  public  interest  in  detecting  and 
deterring  acts  of  terrorism  and  violence. 

Although  this  rule  does  not  alter  the 
substantive  standards  for  the  initial 
imposition  of  special  administrative 
measures  under  §  501.3,  it  is  worth 
noting  that  the  Bureau's  final  rule 
implementing  this  section  in  1997 
devoted  a  substantial  portion  of  the 
supplementary  information 
accompanying  the  rule  to  a  discussion 
of  the  relevant  legal  issues.  62  FR 
33730-31.  As  the  U.S.  Supreme  Court 
noted  in  Pell  v.  Procunier,  417  U.S.  817, 
822,  823  (1974).  "a  prison  inmate 
retains  those  First  Amendment  rights 
that  are  not  inconsistent  with  his  status 
as  an  inmate  or  with  the  legitimate 
penological  objectives  of  the  corrections 
system.  *   *   *  An  important  function  of 
the  corrections  system  is  the  deterrence 
of  crime.  *   •   •  Finally,  central  to  all 
other  corrections  goals  is  the 
institutional  consideration  of  internal 
security  within  the  corrections  facilities 
themselves." 

This  regulation,  with  its  concern  for 
security  and  protection  of  the  public, 
clearly  meets  this  test.  The  changes 
made  by  this  rule,  regarding  the  length 
of  time  and  the  standards  for  extension 
of  periods  of  special  administrative 
measures,  do  not  alter  the  fundamental 
basis  of  the  rules  that  were  adopted  in 
1997.  Instead,  they  more  clearly  focus 
the  provisions  for  extensions— 4oth  the 
duration  of  time  and  the  standards — on 
the  continuing  need  for  restrictions  on 
a  particular  inmate's  ability  to 
communicate  with  others  within  or 
outside  the  detention  facility  in  order  to 
avoid  the  risks  of  terrorism  and 
violence.  In  every  case,  the  decisions 
made  with  respect  to  a  particular  inmate 
will  reflect  a  consideration  of  the  issues 
at  the  highest  levels  of  the  law 
enforcement  and  intelligence 
communities.  Where  the  issue  is 
prevention  of  acts  of  violence  and 
terrorism,  it  is  appropriate  for 
government  officials,  at  the  highest  level 
and  acting  on  the  basis  of  their  available 
law  enforcement  and  intelligence 
information,  to  impose  restrictions  on 
an  inmate's  public  contacts  that  may 
cause  or  facilitate  such  acts. 

Monitoring  of  Conununications  With 
Attorneys  To  Deter  Acts  of  Terrorism 

In  general,  the  Bureau's  existing 
regulations  relating  to  special  mail 
(§§540.18,  540.19),  visits  (§540.48),  and 
telephone  calls  (§  540.103)  contemplate 
that  conununications  between  an  inmate 
and  his  or  her  attorney  are  not  subject 
to  the  usual  rules  for  monitoring  of 
inmate  communications.  In  specific 
instances,  however,  based  on 
information  from  federal  law 
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enforcement  or  intelligence  agencies, 
the  Bureau  may  have  substantial  reason 
to  believe  that  certain  inmates  who  have 
been  involved  in  terrorist  activities  will 
pass  messages  through  their  attorneys 
(or  the  attorney's  legal  assistant  or  an 
interpreter)  to  individuals  on  the 
outside  for  the  purpose  of  continuing 
terrorist  activities. 

The  existing  regulations,  of  course, 
recognize  the  existence  of  the  attorney- 
client  privilege  and  an  iimiate's  right  to 
counsel.  However,  it  also  is  clear  that 
not  all  communications  between  an 
inmate  and  an  attorney  would  fall 
within  the  scope  of  that  privilege.  For 
example,  materials  provided  to  an 
attorney  that  do  not  relate  to  the  seeking 
or  providing  of  legal  advice  are  not 
within  the  attorney-client  privilege. 
Accordingly,  such  materials  would  not 
quahfy  as  special  mail  imder  the 
Biireau's  regulations. 

The  attomey-chent  privilege  protects 
confidential  communications  regarding 
legal  matters,  but  the  law  is  clear  that 
there  is  no  protection  for 
communications  that  are  in  furtherance 
of  the  client's  ongoing  or  contemplated 
illegal  acts.  Qarik  v.  United  States.  289 
U.S.  1, 15  (1933)  (such  a  client  "will 
have  no  help  from  the  law");  United 
States  V.  Gordon-Nikkar.  518  F.  2d  972, 
975  (5th  Cir.  1975)  ("it  is  beyond 
dispute  that  the  attorney-client  privilege 
does  not  extend  to  communications 
regarding  an  intended  crime").  The 
crime/ fraud  exception  to  the  attorney- 
client  privilege  applies  even  if  the 
attorney  is  unaware  that  his  professional 
service  is  being  sought  in  furtherance  of 
an  improper  purpose.  United  States  v. 
Soudan,  812  F.2d  920,  927  (5th  Cir. 
1986),  and  the  attorney  takes  no  action 
to  assist  the  client.  In  re  Grand  Jury 
Proceedings,  87  F.  3d  377,  382  (9th  Cir. 
1996). 

This  rule  provides  specific  authority 
for  the  monitoring  of  communications 
between  an  inmate  and  his  or  her 
attorneys  or  their  agents,  where  there 
has  been  a  specific  determination  that 
such  actions  are  reasonably  necessary  in 
order  to  deter  futiu^  acts  of  violence  or 
terrorism,  and  upon  a  specific 
notification  to  the  inmate  and  the 
attorneys  involved.  The  rule  provides 
for  (1)  protection  of  the  inmate's  right  to 
counsel;  (2)  the  use  of  a  special 
"privilege  team"  to  contemporaneously 
monitor  an  inmate's  communications 
with  counsel,  pursuant  to  established 
firewall  procedures,  when  there  is  a 
sufficient  justification  of  need  to  deter 
future  acts  of  violence  or  terrorism;  (3) 
a  procedure  for  federal  court  approval 
prior  to  the  release  or  dissemination  of 
information  gleaned  by  the  privilege 
team  while  monitoring  the  inmate's 


communications  with  counsel;  and  (4) 
an  emergency  procedure  for  immediate 
dissemination  of  information  pertaining 
to  future  acts  of  violence  or  terrorism 
where  those  acts  are  determined  to  be 
imminent. 

The  Supreme  Court  has  held  that  the 
presence  of  a  government  informant 
during  conversations  between  a 
defendant  and  his  or  her  attorney  may, 
but  need  not,  impair  the  defendant's 
Sixth  Amendment  right  to  effective 
assistance  of  counsel.  See  Weatherford 
v.  Bursey,  429  U.S.  545,  552-54  (1977). 
When  the  government  possesses  a 
legitimate  law  enforcement  interest  in 
monitoring  such  conversations,  cf. 
Massiah  v.  United  States,  377  U.S.  201, 
207  (1964),  no  Sixth  Amendment 
violation  occurs  so  long  as  privileged 
communications  are  protected  &t>m 
disclosure  and  no  information  recovered 
through  monitoring  is  used  by  the 
government  in  a  way  that  deprives  the 
defendant  of  a  fair  trial.  The  procedures 
established  in  this  new  rule  are 
designed  to  ensure  that  defendants' 
Sixth  Amendment  rights  are 
scrupulously  protected.  The 
circumstances  in  which  monitoring  will 
be  permitted  are  defined  narrowly  and 
in  a  way  that  reflects  a  very  important 
law  enforcement  interest:  the  prevention 
of  acts  of  violence  or  terrorism.  The 
monitoring  is  not  surreptitious;  on  the 
contrary,  Ae  defendant  and  his  or  her 
attorney  are  required  to  be  given  notice 
of  the  government's  listening  activities. 
The  rule  requires  that  privileged 
information  not  be  retained  by  the 
government  monitors  and  that,  apart 
fitjm  disclosures  necessary  to  thwart  an 
imminent  act  of  violence  or  terrorism, 
any  disclosures  to  investigators  or 
prosecutors  must  be  approved  by  a 
federal  iudge. 

In  following  these  procedures,  it  is 
intended  that  the  use  of  a  taint  team  and 
the  building  of  a  firewall  will  ensure 
that  the  communications  which  fit 
under  the  protection  of  the  attorney- 
client  privilege  will  never  be  revealed  to 
prosecutors  and  investigators. 
Procedures  such  as  this  have  been 
approved  in  matters  such  as  searches  of 
law  offices.  See,  e.g..  National  City 
Trading  Corp.  v.  United  States,  635  F.2d 
1020,  1026-27  (2d  Cir.  1980).  In  a 
similar  vein,  screening  procedures  are 
used  in  wiretap  surveillance.  See,  e.g.. 
United  States  v.  Noriega,  764  F.  Supp. 
1480  (S.D.  Fla.  1991)  (DEA  agent 
unrelated  to  the  case  reviewed  prison 
telephone  tapes  to  determine  whether 
they  contained  any  privileged  attorney- 
client  communications;  agent 
mistakenly  reduced  one  such 
communication  to  memorandum  form, 
but  the  assigned  prosecutor  stopped 


reading  the  memo  once  he  realized  it 
contained  attorney-client  conversation; 
the  court  cited  the  screening  procedure 
as  a  factor  in  finding  that  the 
government's  intrusion  into  the  defense 
camp  was  unintentional,  and  that  the 
intrusion  had  not  benefitted  the 
government).  Likewise,  firewalls  have 
been  built  so  that  an  entire  prosecution 
office  is  not  disqualified  when  a  lawyer 
who  formerly  represented  or  had  a 
connection  to  a  defendant  joins  the 
prosecutor's  office  but  has  no 
involvement  in  his  former  client's 
prosecution.  See  Blair  v.  Armontrout, 
916  F.2d  1310.  1333  (8th  Cir.  1990). 

This  rule  carefully  and 
conscientiously  balances  an  inmate's 
right  to  effective  assistance  of  counsel 
against  the  government's  responsibility 
to  thwart  futiire  acts  of  violence  or 
terrorism  perpetrated  with  the 
participation  or  direction  of  federal 
inmates.  In  those  cases  where  the 
government  has  substantial  reason  to 
believe  that  an  inmate  may  use 
communications  with  attorneys  or  their 
agents  to  further  or  facilitate  acts  of 
violence  or  terrorism,  the  government 
has  a  responsibility  to  take  reasonable 
and  lawful  precautions  to  safeguard  the 
public  frtim  those  acts. 

Applicability  to  All  Persons  in  Custody 
Under  the  Authority  of  the  Attorney 
General 

The  existing  §§  501.2  and  501.3  cover 
only  inmates  in  the  custody  of  the 
Bureau  of  Prisons.  However,  there  are 
instances  when  a  person  is  held  in  the 
custody  of  other  officials  under  the 
authority  of  the  Attorney  General  (for 
example,  the  Director  of  the  United 
States  Marshals  Service  or  the 
Commissioner  of  the  Inunigration  and 
Naturalization  Service).  To  ensure 
consistent  application  of  these 
provisions  relating  to  special 
administrative  measures  in  those 
circumstances  where  such  restrictions 
are  necessary,  this  rule  clarifies  that  the 
appropriate  officials  of  the  Department 
of  Justice  having  custody  of  persons  for 
whom  special  administrative  measures 
are  required  may  exercise  the  same 
authorities  as  the  Director  of  the  Bureau 
of  Prisons  and  the  Warden. 

We  are  also  clarifying  the  definition  of 
"inmate"  to  avoid  any  question  whether 
these  regulations  apply  to  all  persons  in 
BOP  custody. 

Administrative  Procedure  Act,  5  U.S.C 
553 

The  Department's  implementation  of 
this  rule  as  an  interim  rule,  with 
provision  for  i>o8t-promulgation  public 
comment,  is  based  on  the  foreign  affairs 
exception.  5  U.S.C.  553(a).  and  upon 
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findings  of  good  cause  pursuant  to  5 
U.S.C.  553(b)(B)  and  (d). 

The  immediate  implementation  of 
this  interim  rule  without  public 
comment  is  necessary  to  ensure  that  the 
Department  is  able  to  respond  to  current 
intelligence  and  law  enforcement 
concerns  relating  to  threats  to  the 
national  security  or  risks  of  terrorism  or 
violent  crimes  that  may  arise  through 
the  ability  of  particular  inmates  to 
communicate  with  other  persons. 
Recent  terrorist  activities  perpetrated  on 
United  States  soil  demonstrate  the  need 
for  continuing  vigilance  in  addressing 
the  terrorism  and  security-related 
concerns  identified  by  the  law 
enforcement  and  intelligence 
communities.  It  is  imperative  that  the 
Department  have  the  immediate  ability 
to  impose  special  administrative 
measures,  and  to  continue  those 
measures  over  time,  with  respect  to 
persons  in  its  custody  who  may 
wrongfully  disclose  classified 
information  that  could  pose  a  threat  to 
national  security  or  who  may  be 
planning  or  facilitating  terrorist  acts. 

In  view  of  the  immediacy  of  the 
dangers  to  the  public,  the  need  for 
detecting  and  deterring  communications 
frtim  inmates  that  may  facilitate  acts  of 
violence  or  terrorism,  and  the  small 
portion  of  the  inmate  population  likely 
to  be  affected,  the  Department  has 
determined  that  there  is  good  cause  to 
publish  this  interim  rule  and  to  make  it 
effective  upon  publication,  because  the 
delays  inherent  in  the  regular  notice- 
and-comment  process  would  be 
"impracticable,  unnecessary  and 
contrary  to  the  public  interest."  5  U.S.C. 
553(b)(B),  (d).  Application  of  these 
measures  is  likely  to  affect  only  a  small 
portion  of  the  inmate  population:  those 
inmates  who  have  been  certified  by  the 
head  of  a  United  States  intelligence 
agency  as  posing  a  threat  to  the  national 
security  through  the  possible  disclosure 
of  classified  information;  or  for  whom 
the  Attorney  General  or  the  head  of  a 
federal  law  enforcement  or  intelligence 
agency  has  determined  that  there  is  a 
substantial  risk  that  the  inmate's 
communications  with  others  could  lead 
to  violence  or  terrorism. 

Regulatory  Certifications 

The  Department  has  determined  that 
this  rule  is  a  significant  regulatory 
action  for  the  purpose  of  &cecutive 
Order  12866,  and  accordingly  this  rule 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Department  certifies,  for  the 
purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  within  the  meaning  of  the  Act. 
Because  this  rule  pertains  to  the 
management  of  offenders  committed  to 
the  custody  of  the  Department  of  Justice, 
its  economic  impact  is  limited  to  the  use 
of  appropriated  funds. 

This  rule  will  not  have  substantial 
direct  effects  on  the  states,  the 
relationship  between  the  national 
government  and  the  states,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  th§  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects  in  28  CFR  Parts  500  and 
501 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a),  part 
501  in  subchapter  A  of  28  CFR,  chapter 
V  is  amended  as  set  forth  below: 

SUBCHAPTER  A-<SENERAL 
MANAQEMErfT  AND  ADMINISTRATION 

PART  500— GENERAL  DERNITIONS 

1.  The  authority  citation  for  28  CFR 
part  500  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  .3621, 
3622,  3624.  4001.  4042.  4081.  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1.  1987),  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date).  5039;  28  U.S.C.  509,  510:  28 
CFR  0.95-0.99. 

2.  In  §  500.1,  paragraph  (c)  is  revised 
to  read  as  follows: 

S  500.1    Definitions. 

***** 

(c)  Inmate  means  all  persons  in  the 
custody  of  the  Federal  Bureau  of  Prisons 
or  Bureau  contract  facilities,  including 
persons  charged  with  or  convicted  of 
offenses  against  the  United  States;  D.C. 
Code  felony  offenders;  and  persons  held 
as  witnesses,  detainees,  or  otherwise. 


PART  501— SCOPE  OF  RULES 

3.  The  authority  citation  for  28  CFR 
part  501  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622.  3624.  4001.  4042,  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1. 1987),  4161-4166  (Repealed  as 
to  offenses  committed  on  or  after  November 
1, 1987),  5006-5024  (Repealed  October  12. 
1984  as  to  offenses  committed  after  that 
date),  5039;  28  U.S.C.  509,  510:  28  CFR  0.95- 
0.99. 


4.  In  §  501.2,  paragraph  (c)  is  revised 
and  paragraph  (e)  is  added,  to  read  as 
follows: 

S  501 .2    National  security  cases. 

***** 

(c)  Initial  placement  of  an  inmate  in 
administrative  detention  and/o(  any 
limitation  of  the  inmate's  privileges  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  imposed  for  a  period  of 
time  as  determined  by  the  Director, 
Bureau  of  Prisons,  up  to  one  year. 
Special  restrictions  imposed  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  extended  thereafter  by 
the  Director,  Bureau  of  Prisons,  in 
increments  not  to  exceed  one  year,  but 
only  if  the  Attorney  General  receives 
from  the  head  of  a  member  agency  of  the 
United  States  intelligence  community 
an  additional  written  certification  that, 
based  on  the  information  available  to 
the  agency,  there  is  a  danger  that  the 
inmate  will  disclose  classified 
information  and  that  the  unauthorized 
disclosure  of  such  information  would 
pose  a  threat  to  the  national  security. 
The  authority  of  the  Director  under  this 
paragraph  may  not  be  delegated  below 
the  level  of  Acting  Director. 
***** 

(e)  Other  appropriate  officials  of  the 
Department  of  Justice  having  custody  of 
persons  for  whom  special 
administrative  measures  are  required 
may  exercise  the  same  authorities  under 
this  section  as  the  Director  of  the  Bureau 
of  Prisons  and  the  Warden. 

4.  hi  §501.3, 

a.  Paragraph  (c)  is  revised; 

b.  Paragraph  (d)  is  redesignated  as 
paragraph  (e);  and 

c.  New  paragraphs  (d)  and  (f)  are 
added  to  read  as  follows: 

§501.3    Prevention  of  acts  of  violence  and 
terrorism. 

***** 

(c)  Initial  placement  of  an  inmate  in 
administrative  detention  and/or  any 
limitation  of  the  inmate's  privileges  in 
accordance  with  paragraph  (a)  of  this 
section  may  be  imposed  for  up  to  1 20 
days  or,  with  the  approval  of  the 
Attorney  General,  a  longer  period  of 
time  not  to  exceed  one  year.  Special 
restrictions  imposed  in  accordance  with 
paragraph  (a)  of  this  section  may  be 
extended  thereafter  by  the  Director, 
Bureau  of  Prisons,  in  increments  not  to 
exceed  one  year,  upon  receipt  by  the 
Director  of  an  additional  written 
notification  from  the  Attorney  General, 
or,  at  the  Attorney  General's  direction, 
from  the  head  of  a  federal  law 
enforcement  agency  or  the  head  of  a 
member  agency  of  the  United  States 
intelligence  community,  that  there 
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continues  to  be  a  substantial  risk  that 
the  inmate's  communications  or 
contacts  with  other  persons  could  result 
in  death  or  serious  bodily  injury  to 
persons,  or  substantial  damage  to 
property  that  wotild  entail  the  risk  of 
death  or  serious  bodily  injury  to 
persons.  The  authority  of  the  Director 
under  this  paragraph  may  not  be 
delegated  below  the  level  of  Acting 
Director. 

(d)  In  any  case  where  the  Attorney 
General  specifically  so  orders,  based  on 
information  from  the  head  of  a  federal 
law  enforcement  or  intelligence  agency 
that  reasonable  suspicion  exists  to 
believe  that  a  particular  inmate  may  use 
communications  with  attorneys  or  their 
agents  to  further  or  facilitate  acts  of 
terrorism,  the  Director,  Bureau  of 
Prisons,  shall,  in  addition  to  the  special 
administrative  measures  imposed  under 
paragraph  (a)  of  this  section,  provide 
appropriate  procedures  for  the 
monitoring  or  review  of 
communications  between  that  inmate 
and  attorneys  or  attorneys'  agents  who 
are  traditionally  covered  by  the 
attorney-client  privilege,  for  the  purpose 
of  deterring  futvire  acts  that  could  result 
in  death  or  serious  bodily  injury  to 
persons,  or  substantial  damage  to 
property  that  would  entail  the  risk  of 
death  or  serious  bodily  injiuy  to 
persons. 

(1)  The  certification  by  the  Attorney 
General  under  this  paragraph  (d)  shall 


be  in  addition  to  any  findings  or 
determinations  relating  to  the  need  for 
the  imposition  of  other  special 
administrative  measures  as  provided  in 
paragraph  (a)  of  this  section,  but  may  be 
incorporated  into  the  same  document. 

(2)  Except  in  the  case  of  prior  court 
authorization,  the  Director,  Bureau  of 
Prisons,  shall  provide  written  notice  to 
the  inmate  and  to  the  attorneys 
involved,  prior  to  the  initiation  of  any 
monitoring  or  review  imder  this 
paragraph  (d).  The  notice  shall  explain: 

(i)  That,  notwithstanding  the 
provisions  of  part  540  of  this  chapter  or 
other  rules,  all  communications 
between  the  ixmiate  and  attorneys  may 
be  monitored,  to  the  extent  determined 
to  be  reasonably  necessary  for  the 
purpose  of  deterring  future  acts  of 
violence  or  terrorism; 

(ii)  That  commimications  between  the 
inmate  and  attorneys  or  their  agents  are 
not  protected  by  the  attorney-client 
privilege  if  they  would  facilitate 
criminal  acts  or  a  conspiracy  to  commit 
criminal  acts,  or  if  those 
communications  are  not  related  to  the 
seeking  or  providing  of  legal  advice. 

(3)  The  Director,  Bureau  of  Prisons, 
with  the  approval  of  the  Assistant 
Attorney  General  for  the  Criminal 
Division,  shall  employ  appropriate 
procedures  to  ensure  that  all  attorney- 
client  communications  are  reviewed  for 
privilege  claims  and  that  any  properly 
privileged  materials  (including,  but  not 


limited  to,  recordings  of  privileged 
communications)  are  not  retained 
during  the  course  of  the  monitoring.  To 
protect  the  attorney-client  privilege  and 
to  ensure  that  the  investigation  is  not 
compromised  by  exposure  to  privileged 
material  relating  to  the  investigation  or 
to  defense  strategy,  a  privilege  team 
shall  be  designated,  consisting  of 
individuals  not  involved  in  the 
imderlying  investigation.  The 
monitoring  shall  be  conducted  pursuant 
to  procedures  designed  to  minimize  the 
intrusion  into  privileged  material  or 
conversations.  Except  in  cases  where 
the  person  in  charge  of  the  privilege 
team  determines  that  acts  of  violence  or 
terrorism  are  imminent,  the  privilege 
team  shall  not  disclose  any  information 
imless  and  imtil  such  disclosiue  has 
been  approved  by  a  federal  judge. 
***** 

(f)  Other  appropriate  officials  of  the 
Department  of  Justice  having  custody  of 
persons  for  whom  special 
administrative  measures  are  required 
may  exercise  the  same  authorities  imder 
this  section  as  the  Director  of  the  Biu«au 
of  Prisons  and  the  Warden. 

Dated:  October  26.  2001. 
John  Ashcroft, 

Attorney  General. 

[FR  Doc.  01-27472  Filed  10-30-01;  9:35  am] 
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13231) 53063 

12978  (See  Notice  o( 

October  16,  2001) 53073 

12994  (Amended  by 

EO  13225) 50291 

13021  (Amended  t>y 

EO  13225) 50291 

13045  (Amended  by 

EO  13229) 52013 

13075  (Revoked  by 
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13228  (See  EO 
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13231 53063 

13232 53941 
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Presidential 

Determinations: 
No  2001-27  of 

Septemtwr  18, 

2001 50807 

No.  2001-28  of 

September  22, 

2001 50095 

No.  2001-30  of 

September  28, 

2001 51291 

No.  2001-31  Of 

Septemtwr  28, 

2001 S1293 

No.  2002-02  of 

October  16,  2001 53503 

r^.  2002-03  of 

October  16.  2001 53505 

Notices: 

October  16,  2001 53073 

5  CFR 

550 53507 

1604 50712 
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50099 
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50527 
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7479 51807 
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ExacuMv*  OntofB: 
10789  (AmerxJed  by 

EO  13232) 53941 

11145  (Amended  by 

EO  13225) 50291 

11183  (Amended  by 

EO  13225) 50291 

11287  (Amended  by 
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1260 54468 
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16CFR 
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1 53510 
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1 50786 
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190 50786 

230 50744 
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239 50744 
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242 50720 

249 50744 

269 50744 
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Ch.  1 50591 

37 50919 

161 50919 

250 50919 

284 50919,  53134 

358 50919 

19CFR 

10 50534,51864 
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163 50534 

20CFR 

655 51095 
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21CFR 

101 50824 
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310 53088 

1308 51530.  51539 

1310 54061 
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27CFR 
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28CFR 
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30CFR 
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586 50506 

587 50506 
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40 53957 
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260 51617 

38CFR 

19 53339 

20 53339 
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3 49686,  53139,  53565 
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20 50318 

36 51893 

39CFR 

20 53089 


3001 54436 
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20 K555 

111 51617 

40CFR 
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52 50319,  50829,  51312, 
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51619.  52367.  52560,  54733 

60 49894,54178 
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228 51628 
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257 53566,  54178 

258 53566,  54178 

260 52192 

261 50379 

267 52192 

270 52192 

271 49896,54178 

272 53755 

281 50963,54178 

300 50380 

403 54178 

501 54178 

721 54742 

745 54178 

763 54178 

1048 51098 

1051 51098 

1065 51098 

1068 51098 

41  CFR 

61-250 51998 

101-46 51095 

102-39 _ 51095 

42  CFR 

51d 51873 

PropcMMl  RuIm: 

81 50967 

82 50978 

403 54179 

408 54186 

416 54179 

418 54179 

460 54179 

482 54179 

483 54179 

43  CFR 

2560 52544 

3800 54834 

PrepoMdRulM: 

3800 54863 

44  CFR 

64 51320,54718 

65 53112.53114.53115 

67 53117 

PfOpOMd  RuIm: 

67 53182.53190 

45  CFR 

Ch.  V 49844,  54061 

46  CFR 

32 49877 

126 53542 

47  CFR 

0 50833 

1 50834,54447 

2 50834,53960 

22 50841 

24 50841 

27 51594 

64 50841,  53545,  54165 

73 50576.  50643,  51322, 

52547,  52711,  52712,  53730, 
53731 
PropoMd  RuIm: 
2 51905.  53191,  53973 


21 51905 

54 54967 

64 50139,50140 

73 50602,  50991,  51360. 

51361,  51905,  52565.  52566, 

52567,  52733.  52734,  52735. 

53192.53755,  54190,54191, 

54970,54971,54972 

76 51905,54972 

48  CFR 

Ch  1 53478,53500 

1 53479 

2 53483,  53485,  53487 

12 53483,53487 

13 53487 

19 53492,  53500 

22 53479,53487 

32 53485 

46 53483 

52 53479,  53483,  53485. 

53487.  53492 

53 53492 

202 49860 

204 49860 

211 49860 

212 49860,49862 

215 49862 

219 49860,  49863 

223 49864 

225 49862 

226 50504 

232 49864 

236 49860 

237 49860 

242 49860 

243 49865 

245 49860 

248 49865 

252 49860.  49862,  49864, 

49865,  50504,  51515 

253 49862,51515 

442 49866 

1804 53545 

1807 53545 

1808 53545 

1815 53545 

1816 53545 

1817 53545 

1819 53545 

1822 53545 

1832 53545 

1835 53545 

1838 53545 

1837 53545 

1842 53545 

1843 53545 

1844 53545 

1852 53545 

PropOMd  RuIm: 

1 53314 

36 53314 

52 53050 

53 53314 

552 53193 

49  CFR 

27 51556 

325 49867 

355 49867 

356 49867 

360 49867 

365 49867 

386 49867 

367 49867 

370 49867 
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544 53731 
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PropoMd  RuIm: 

171 50147 

173 50147 

174 50147 

175 50147 

176 50147 

177 50147 

178.. 50147 

209 51362 

234 51362 

236 51362 

390 53373 


49867 

391 

49867 

392 

49867 

393 

49867 

395 

49867 

396 

53373 

53373 

53373 

53373 

53373 

571 51629,  53376 

579 51907 

587 51629 

50CFR 

17 50340,  51322,  51598 

18 50843 

100 54931,54934 

223 50350,  52362 

230 52712 

300 53735 

600 50851.  54721 

622 54723 

635 53346,  54165 

648 54723 

660 49875,  50851,  52062, 


54166,  54721 
679 50576,  50858,  52713, 

53122,  53736 
Proposed  Rules: 

10 52282 

17 50383,  51362,  53573, 

53756,  54808 

20 51919,52077 

21 52077 

222 50148,  53194,  53385 

223 50148,  52567,  53194, 

53195,  53385 

229 49896,  50160,  50390 

600 53575,54192 

622 52370,53579 

648 51000,  53575,  53769, 

53770,  54498 

660 51367 

679 49908.  51001,  52090 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  31, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Florida;  put>iished  10-1-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  10- 
16-01 

FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges — 
Room  air  conditioners, 
heat  pump  water 
heaters,  storage-type 
water  heaters,  gas-fired 
instantaneous  water 
heaters,  furnaces, 
boilers,  and  pool 
heaters;  published  8-2- 
01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing: 
Section  8  Management 
Assessnr)ent  Program; 
lease-up  indicator; 
published  10-1-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 

put>lished  10-16-01 
McDonnell  Douglas; 
published  10-16-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Foot-and-mouth  disease; 
disease  status  change — 


Japan;  comments  due  by 
11-5-01;  published  9-4- 
01  [FR  01-22134] 
Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  11-5-01;  published 
9-5-01  (FR  01-22241] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

Intemational  services  surveys: 
BE-48;  annual  survey  of 
reinsurance  and  other 
insurance  transactions  by 
U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  11-5- 
01;  published  9-5-01  [FR 
01-22190] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 

Pelagic  longline  fisheries; 
comments  due  by  11-8- 
01;  published  9-24-01 
[FR  01-23795] 
Northeastern  United  States 
fisheries — 

Monkfish,  Atlantic  hening, 
and  Atlantic  salmon; 
environmental  impact 
statements;  comments 
due  by  11-9-01; 
published  9-10-01  [FR 
01-22648] 
Norttieast  multispecies; 
comments  due  by  11-5- 
01;  published  10-5-01 
[FR  01-25036] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Securities: 
Accounts  holding  security 
futures  products; 
applicability  of  customer 
protection,  recordtceeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24574] 

ENERGY  DEPARTMENT 

Physk:ians  panel 
determinations  on  worker 
requests  for  assistance  in 
filing  for  State  workers' 
compensation  benefits; 
gukJelines 

Publk:  hearing  rescheduled; 
comnr)ents  due  by  1 1  -8- 
01;  published  9-21-01  [FR 
01-23739] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 


State  operating  permits 

programs — 

Arlcansas;  comments  due 
by  11-8-01;  published 
10-9-01  [FR  01-24901] 

Nevada;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25410] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25012] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25013] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24711] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polkjtkxi  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24712] 
Air  programs: 
Transportation  conformity 
rule;  grace  period 
additkxi,  etc.;  comments 
due  by  11-5-01;  published 
10-5-01  [FR  01-25017] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 
Arkansas;  comments  due  by 

11-8-01;  published  10-9- 

01  [FR  01-24902] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 
States: 

California;  comnrients  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25254] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

California;  comments  due  by 

11-9^)1;  published  10-10- 

01  [FR  01-25255] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  t>y 
11-9-01;  published  10-10- 
01  [FR  01-25256] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  t>y 

11-9-01;  published  10-10- 

01  [FR  01-25252] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgatkxi:  various 
States: 

Califomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25253] 
Hazardous  waste: 

State  underground  storage 
tank  program  approvals — 

Hawaii;  comments  due  t>y 
11-5-01;  published  10-5- 
01  [FR  01-24594] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnK>dities: 
Poly  (vinyl  pyrrolidone),  etc. 
Correction;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25019] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statkxis;  Xabie  of 
assignments: 

Texas:  comments  due  by 
11-5-01;  published  9-27- 
01  [FR  01-24139] 

Various  States;  comments 
due  by  11-5-01;  published 
9-28-01  [FR  01-24136] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  4 
Medicaid  Services 
MedtcakJ: 
Spousal  impovenshment 
provisions:  States'  option 
to  increase  community 
spouse's  income  wtien 
adjustir>g  protected 
resource  allowance; 
comments  due  by  11-6- 
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01;  published  9-7-01  (FR 
01-22605] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Energy  Emptoyees 
Occupational  Illness 
Compensation  Program  Act; 
implementation: 
Radiation  dose 
reconstruction  methods; 
comments  due  by  11-5- 
01;  published  10-5-01  [FR 
01-24879] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants: 

Substance  Abuse  Prevention 
and  Treatment  Block 
Grant  applicants;  tobacco 
regulation  and  i 

maintenarKe  of  effort       | 
reporting  requirenients; 
comments  due  by  11-5- 
01;  published  9-4-01  (FR 
01-22129] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Single  family  nrtortgage 
insurance — 
Property  flipping 
prohibition;  comments 
due  by  11-5-01; 
published  9-5-01  [FR 
01-22170] 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Servic* 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Sacramento  Mountains 
checkerspot  butterfly; 
comments  due  by  11-5- 
01;  published  9-6-01 
[FR  01-22340] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcanwnt  Offica 
Permanerrt  program  and 
abandoned  mine  land 
reciamatk>n  plan 
submisskxis: 

Arlcansas;  comments  due  by 
11-5-01;  published  10-5- 
01  [FR  01-25005] 
JUSTICE  DEPARTMENT 
DruQ  Enforce  ntant 
Administration 
Prescriptkxw: 
Central  fill  pharmacies  ftlTn^ 
prescriptions  for  controlled 
substances  on  behalf  of 
retail  phannacies; 
comments  due  by  1 1  -5- 
01;  published  9-6-01  [FR 
01-22322] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servica 
NonifTMnigrant  classes: 


Spouses  and  chikJren  of 
lawful  permanent  resident 
aliens;  new  V 
classifk:ation;  comments 
due  by  11-6-01;  published 
9-7-01  [FR  01-22151) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Publk;  availability  and  use: 
Research  room  procedures; 
publk:  access  personal 
computers  (workstations) 
use;  comments  due  by 
11-6-01;  published  9-7-01 
[FR  01-22484] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkxis: 
Nuclear  Energy  Institute; 
comments  due  by  11-8- 
01;  published  9-24-01  [FR 
01-23790] 
PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  sen/k:e: 
Schedule  A  authority  for 
nontemporary  part-time  or 
intermittent  positk>ns; 
comments  due  by  11-9- 
01;  published  9-10-01  [FR 
01-22563] 
POSTAL  SERVICE 
DomestK  Mail  Manual: 
Periodk:als,  Accuracy, 
Grading,  and  Evaluatksn 
Program;  changes; 
comments  due  by  11-9- 
01;  published  10-10-01 
[FR  01-25433] 
RAILROAD  RETIREMENT 
BOARD 

Interest,  penalties,  and 
administrative  costs; 
assessment  or  waiver  with 
respect  to  debt  collection; 
comments  due  by  1 1  -5-01 ; 
published  9-5-01  [FR  01- 
22272] 
Organizatnn,  functions,  and 
authority  designatk>ns 
Central  and  field  offH:es 
designation  to  reflect 
current  agency  structure 
due  to  reorganizations; 
comments  due  by  11-5- 
01;  published  9-5-01  [FR 
01-22271] 

SECURITIES  AND     ^ 
EXCHANGE  COMMISSION 

Securities: 
Accounts  hokJing  security 
futures  products; 
applk:ability  of  customer 
protectkjn.  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  pubiished 
10-4-01  [FR  01-24574] 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24781] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
AirtHJs;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24779] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Airbus;  comments  due  by 

11-5-01;  published  10-4- 

01  [FR  01-24872] 
BAE  Systems  (Operatk>ns) 

Ltd.;  comments  due  by 

11-5-Ot;  published  10-4- 

01  [FR  01-24873] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
11-5-01;  published  9-6-01 
[FR  01-22087] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24780] 
Domier  comments  due  by 
11-7-01;  published  10-2- 
01  [FR  01-24560] 
McDonnell  Douglas; 
comments  due  by  11-5- 
01;  published  9-20-01  [FR 
01-23417] 
Pratt  &  Whitney;  comments 
due  by  11-9-01;  published 
10-10-01  [FR  01-25399] 
Short  Brothers;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24874] 
Turbomeca  S.A.;  comnwnts 
due  by  11-5-01;  published 
9-6^)1  [FR  01-223131 
Airworthiness  standards: 
Special  conditions — 
Byerty  Aviatk>n,  Inc.  Twin 
Commander  nrradel 
series  690/695 
airplanes;  comments 
due  by  11.-5-01; 
published  10-5-01  [FR 
01-25086] 


TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Processor-based  signal  and 
train  control  systems; 
development  and  use 
standards;  comments  due 
by  11-8-01;  published  10-9- 
01  [FR  01-25224] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whk;h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctton 
with  "PLUS"  (Publk:  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hflp:// 
vwvw.nara.gow/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkJual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
OffKe,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1465/P.L.  107-57 

To  authorize  the  PreskJent  to 
exercise  waivers  of  foreign 
assistance  restrictkxis  with 
respect  to  Pakistan  through 
September  30,  2003,  and  for 
other  purposes.  (Oct.  27, 
2001;  115  Stat.  403) 
Last  List  October  30,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  eiectronk:  mail 
notifkation  servk:e  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ilstserv9llstsarv.gsa.gov 
with  the  folk>wtng  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sennce  is  strictly 
for  E-mail  notifk^tkm  of  new 
laws.  The  text  of  laws  is  not 
availat>ie  through  this  servk». 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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As  the  official  handbook  of  the  Federal  Government,  the 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Rural  Utilities  Service 

Animal  and  Plant  Healtti  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  contagious  equine  mentis  (CEM]-affected 
countries — 
Rhode  Island;  stallions  and  mares;  receipt 
authorization,  55068-55071 
Plant-related  quarantine,  domestic: 

Oriental  fruit  fly,  55067-55068 
Plant-related  quarantine,  foreign: 
Mexican  Hass  Avocado  Import  Program,  55529-55552 

Bonneville  Power  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
New  large  single  load  policy  review;  issues,  55171-55172 

Centers  for  Medicare  &  Medicaid  Services 

RULES 
Medicare: 
Physician  fee  schedule  (2002  CY);  payment  policies  and 

relative  value  units  five-year  review  and  adjustments, 

55245-55503 

Civil  Rights  Commission 

NOTICES 

Meetings;  Stmshine  Act,  55159-55160 

Coast  Guard 

RULES 

Inland  navigation  rules: 

Navigation  lights  for  iminspected  commercial  and 
recreational  vessels;  certification,  55086-55092 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  55237 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55160 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Egypt,  55162 

Russia,  55162-55163 

Commodity  Futures  Trading  Commission 

RULES 

Security  futures  products: 
Listing  standards  and  conditions  for  trading,  55078- 
55086 


Comptroller  of  the  Currency 

RULES 

Community  bank-focused  regulation  review;  lending  limits 
pilot  program 
Correction,  55071-55072 

Consumer  Product  Safety  Commission 

NOTICES 

Settlement  agreements: 
Honeywell  Consumer  Products,  Inc.,  55163-55165 

Defense  Department 

RULES 

Acquisition  regulations: 

Ck>mmercial  items  acquisition,  55121-55123 

Overseas  use  of  purchase  card  in  contingency. 

himianitarian,  or  peacekeeping  operations,  55123 

Technical  amendments,  55121 
PROPOSED  RULES 
Acquisition  regtilations: 

Anticompetitive  teaming,  55157 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55165-55166 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55205-55206 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Nuclear  materials  interim  management,  55166-55171 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Los  Alamos  National  Laboratory,  NM,  55171 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 
Meetings: 
Biomass  Research  and  Development  Technical  Advisory 
Committee,  55172-55173 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 
State  operating  permits  programs — 
Pennsylvania,  55112-55115 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
District  of  Columbia,  55099-55102 
Montana;  correction.  55097-55099 
Montana  and  Colorado,  55102-55105 
Air  quality  implementations  plans;  approval  and 
promulgation: 
Oregon,  55105-55112 
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Hazardous  waste  program  authorizations: 

Hawaii,  55115-5512-1 
PROPOSED  RULES 
Air  pollution  control: 
State  operating  pennits  programs — 
Pennsylvania,  55144-55145 
Air  programs: 
Stratospheric  ozone  protection — 
Essential  use  allowances  allocation  (2002  CY),  and 
essential  laboratory  and  analytical  uses;  de 
minimis  exemption  extension  through  2005  CY, 
55145-55157 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
District  of  Columbia,  55144 
Oregon,  55143-55144 
NOTICES 
Meetings: 

National  Environmental  Justice  Advisory  Council,  55173- 
55174 
Pesticide,  food,  and  feed  additive  petitions: 
BioSafe  Systems,  55175-55178 
Wacker  Silicones  Corp.,  55178-55180 
Pesticide  registration,  cancellation,  etc.: 
3Metal.,  55174-55175 
Oxadixyl,  55158-55159 

Equal  Employment  Opportunity  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  55180 

Fsderal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  55072-55078 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Collision  avoidance  systems,  55505-55521  • 
Airworthiness  directives: 

Pratt  &  Whitney,  55138-55140 
NOTICES 

Aviation  insurance;  incremental  premium  reimbursement, 
55237-55238 

Fadaral  Communications  Commission 

NOTICES 

Common  carrier  services: 
Wireless  telecommunications  services — 
Multi-radio  service;  licenses  auction;  minimum 

opening  bids,  upfront  payments,  etc.,  55180-55195 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Standard  generator  interconnection  agreements  and 
procedures,  55140-55143 

Federal  Highwray  Administration 

NOTICES 

Environmental  statements:  notice  of  intent: 
Loudoun,  Fairfax,  Fauquier,  and  Prince  William 
Counties,  VA,  55238-55239 

Federal  Reserve  System     I 

NOTICES 

Agency  information  collection  activities: 
Discontinuance,  55195 


Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  55195-55196 

Federal  Transit  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  conunent  request,  55239- 
55240 
Transfer  of  federally  assisted  land  or  facility: 
Loves  Park  Transit  System,  IL;  maintenance  facility 
transfer  to  city,  55240-55241 

Fish  and  Wildlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  Vin 
implementation  (subsistence  priority):  ^ 

Yukon  River  drainage;  emergency  closiues  and 
adjustments,  55092-55096 
NOTICES 

Endangered  and  threatened  species  permit  applications, 

55196-55197 
Environmental  statements;  availabiUty,  etc.: 
Lake  Champlain,  VT  and  NY;  sea  lamprey  control, 
55197-55199 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VUI 
implementation  (subsistence  priority): 
Yukon  River  drainage;  emergency  closures  and 
adjustments,  55092-55096 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  55196 

Housing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,,  etc.: 
Public  and  Indian  housing — 
Housing  Choice  Voucher  Program,  55523-55527 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

international  Trade  Administration 

NOTICES 
Antidumping: 
Pasta  from — 

Italy  and  Tiu-key,  55160 
Stainless  steel  sheet  and  strip  in  coils  from — 
Taiwan,  55161 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 
Welded  large  diameter  line  pipe  from — 
Japan, 55204 
Meetings;  Sunshine  Act,  55205 

Justice  Department 

See  Justice  Programs  Office 
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Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55205 

l^lsor  Department 

See  Emplo5mient  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Utah,  55199 
Coal  leases,  exploration  licenses,  etc.: 

Montana,  55199 

New  Mexico,  55199-55200 
Environmental  statements;  availability,  etc.: 

Albuquerque,  NM;  Pueblo  of  San  Felipe  land  exchange, 
55200 

Southern  Washoe  County  Urban  Interface,  NV;  plan 
amendment,  55200-55202 
Resource  management  plans,  etc.: 

Richfield  Field  Office,  UT.  55202-55204 
Withdrawal  and  reservation  of  lands: 

Utah,  55204 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  55206-55208 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Council,  55210 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  55241- 
55242 
Motor  vehicle  defect  proceedings:  petitions,  etc.: 

Brantley,  Randy  D.;  petition  denied,  55242-55243 

Schroeder,  William  A.;  petition  denied,  55243 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Chevedden,  John;  petition  denied,  55243-55244 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Alaska  Commercial  Operator's  Annual  Report; 
reporting  and  recordkeeping  requirements; 
correction,  55123-55128 
Yellowfin  sole,  55128-55129 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55161-55162 

National  Parit  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 
Loudoun,  Fairfax.  Fauquier,  and  Prince  William 
Counties,  VA,  55238-55239 


Natlonat  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55210-55211 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  55211-55212 

Occupationai  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
Intertek  Testing  Services,  NA,  Inc.,  55208-55210 

Postal  Service 

RULES 

Postage  meters: 
Manufacturers  and  distributors:  secure  destruction 
requirements,  55096-55097 

Rural  Utilities  Service 

PROPOSED  RULES 
Electric  loans: 

Mergers  and  consolidations  of  borrowers.  55130-55131 
NOTICES 

Household  water  well  systems;  financing;  comment  request, 
55159 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Deregistration  applications — 
4  Winds  Family  of  Funds  et  al.,  55214-55216 

Exemption  applications — 
Citizens  Funds  et  al.,  55216-55218 
Self-regulatory  organizations;  proposed  rule  changes: 

Emerging  Markets  Clearing  Corp.,  55218-55220 

Government  Securities  Clearing  Corp.,  55220-55222 

MBS  Clearing  Corp.,  55222-55224 

Pacific  Exchange,  Inc..  55225-55236 

Philadelphia  Stock  Exchange.  Inc.,  55236-55237 
Applications,  bearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  55212-55214 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Lending  and  investment: 
Savings  associations;  greater  flexibility  in  changing 
marketplace,  55131-55138 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administration 
RULES 

Procedural  regulations: 
Air  Transportation  Safety  and  System  Stabilization  Act; 
air  carriers  compensation  procedures 
Correction,  55553-55554 

Treasury  Department 

See  Comptroller  of  the  Currency 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  01-102-1] 

Oriental  Fruit  Fly;  Designation  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTKM:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  quarantining  a 
portion  of  San  Diego  County,  CA,  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States. 
DATES:  This  interim  rule  was  effective 
October  26,  2001.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  December  31,  2001. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-102-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  01-102-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stephen  A.  Knight,  Senior  Staff  Officer, 

PPQ,  APHIS,  4700  River  Road  Unit  36, 

Riverdale,  MD  20737-1231;  (301)  734- 

8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
vegetables,  and  berries.  The  short  life 
cycle  of  the  Oriental  fruit  fly  allows 
rapid  development  of  serious  outbreaks, 
which  can  cause  severe  economic 
losses.  Heavy  infestations  can  cause 
complete  loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fruit  fly  to 
noninfested  areas  of  the  United  States. 
Section  301.93-3(a)  provides  that  the 
Administrator  will  list  as  a  quarantined 
area  each  State,  or  each  portion  of  a 
State,  in  which  the  Oriental  fruit  fly  has 
been  found  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
the  Oriental  fruit  fly  is  present,  or  that 
the  Administrator  considers  necessary 
to  regulate  because  of  its  proximity  to 
the  Oriental  fruit  fly  or  its  inseparability 
for  quarantine  enforcement  purposes 
from  localities  in  which  the  Oriental 
fruit  fly  has  been  foimd.  The  regulations 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas.  Quarantined  areas 
are  listed  in  §  301.93-3(c). 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that:  (1) 
The  State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
on  the  interstate  movement  of  regulated 
articles:  and  (2)  the  designation  of  less 
than  the  entire  State  as  a  quarantined 
area  will  prevent  the  interstate  spread  of 
the  Oriental  fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 


and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
reveal  that  a  portion  of  San  Diego 
County,  CA,  is  infested  with  the 
Oriental  fruit  fly.  The  Oriental  fruit  fly 
is  not  known  to  exist  anywhere  else  in 
the  continental  United  States  except  in 
San  Bernardino  County.  CA. 

State  agencies  in  California  have 
begim  an  intensive  Oriental  fhiit  fly 
eradication  program  in  the  quarantined 
area  in  San  Diego  County.  Also, 
California  has  taken  action  to  restrict  the 
intrastate  movement  of  regulated 
articles  from  the  quarantined  area. 

Accordingly,  to  prevent  the  spread  of 
the  Oriental  fruit  fly  to  other  States,  we 
are  amending  the  regulations  in 
§  301.93-3  by  designating  a  portion  of 
San  Diego  County,  CA,  as  a  quarantined 
area  for  the  Oriental  fruit  fly.  The 
quarantined  area  is  described  in  the  rule 
portion  of  this  document. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  Oriental 
fhiit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
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have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372  | 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  riile.  The 
site-specific  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  implementation  of  integrated  pest 
management  to  eradicate  the  Oriental 
fruit  fly  will  not  have  a  significant 
impact  on  human  health  or  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
enviroiunental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedinal  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
ImplementingProcedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURmER  INFORMATION  CONTACT.  The 
environmental  assessment  and  finding 


of  no  significant  impact  may  also  be 
viewed  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/es/ppq/ 
offsd.pdf. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultuiral  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711,  7712,  7714, 
7731,  7735,  7751.  7752.  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Title  II,  Pub.  L.  106-113, 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  imder  Sec. 
203,  Tide  II,  Pub.  L.  106-224, 114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  In  §  301.93-3,  paragraph  (c),  the 
entry  for  California  is  amended  by 
adding,  in  alphabetical  order,  an  entry 
for  San  Diego  County  to  read  as  follows: 

S  301 .93-3    Quarantined  araas. 

*        •        *        •        * 

(c)*  *  * 
California 

***** 

Son  Diego  County.  That  portion  of  the 
coimty  beginning  at  the  intersection  of 
State  Highway  94  and  Sweetwater 
Springs  Boulevard;  then  south  along 
Sweetwater  Springs  Boulevard  to  its 
intersection  with  U.S.  Elevator  Road; 
then  south  from  the  intersection  of 
Sweetwater  Springs  Boulevard  and  U.S. 
Elevator  Road  along  an  imaginary  line  to 
the  intersection  of  ProctorValley  Road 
and  Lane  Avenue;  then  south  on  Lane 
Avenue  to  Otay  Lakes  Road;  then  west 
on  Otay  Lakes  Road  to  Telegraph 
Canyon  Road;  then  west  on  Telegraph 
Canyon  Road  to  Hilltop  Drive;  then 
north  on  Hilltop  Drive  to  J  Street;  then 
west  on  J  Street  to  4th  Avenue;  then 
north  on  4th  Avenue  to  H  Street;  then 
west  on  H  Street  to  Broadway;  then 
north  on  Broadway  to  E  Street;  then 
west  on  E  Street  to  Interstate  Highway 
5;  then  north  on  Interstate  Highway  5  to 
StateHighway  15;  then  north  on  State 
Highway  15  to  State  Highway  94;  then 
east  on  State  Highway  94  to  Interstate 


Highway  805;  then  north  on  Interstate 
Highway  805  to  Home  Avenue;  then 
northeast  on  Home  Avenue  to  Euclid 
Avenue;  then  north  on  Euclid  Avenue  to 
University  Avenue;  then  east  on 
University  Avenue  to  Massachusetts 
Avenue;  dien  south  on  Massachusetts 
Avenue  to  State  Highway  94;  then  east 
on  State  Highway  94  to  the  point  of 
beginning. 

Done  in  Washington,  OC,  this  26th  day  of 
October  2001. 

W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  01-27460  Filed  10-31-01;  8:45  am] 
BIUJNOCOOE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart93 

[Dodwt  No.  01-05&-1] 

States  Approved  To  Receive  Stallions 
and  Mares  From  CEM-Affected 
Regions;  Rhode  Island 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  animal 
importation  regiilations  by  adding 
Rhode  Island  to  the  list  of  States 
approved  to  receive  certain  stallions  and 
mares  imported  into  the  United  States 
frY)m  regions  affected  with  contagious 
equine  metritis  (CEM).  We  are  taking 
this  action  becauseRhode  Island  has 
entered  into  an  agreement  with  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  to  enforce  its 
State  laws  and  regidations  to  control 
CEM  and  to  require  inspection, 
treatment,  and  testing  of  horses,  as 
required  by  Federal  regulations,  to 
further  ensure  the  horses'  freedom  from 
CEM.  This  action  relieves  imnecessary 
restrictions  on  the  importation  of  mares 
and  stallions  frx>m  regions  where  CEM 
exists. 

DATES:  This  rule  will  be  effective  on 
December  31.  2001  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  December  3, 
2001. 

ADDRESSES:  Please  send  four  copies  (an 
original  and  three  copies)  of  your 
comments  or  notice  of  intent  to  submit 
adverse  comments  to:  Docket  No.  01- 
055-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
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4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238 

Please  state  that  youi  comment  refers  to 
Docket  No.  01-055-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  oiu°  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Bischoff,  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
Technical  Trade  Services,  VS,  APHIS, 
4700  River  Road  Unit  39,  Riverdale,  MD 
20737-1231;  (301)  734-8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  animal  importation  regulations 
(contained  in  9  CFR  part  93  and  referred 
to  below  as  the  regidations),  among 
other  things,  prohibit  or  restrict  the 
importation  of  certain  animals, 
including  horses,  into  the  United  States 
to  protect  U.S.  livestock  frtim 
communicable  diseases. 

In  §  93.301,  paragraph  (c)(1)  prohibits 
the  importation  of  horses  into  the 
United  States  fit>m  certain  regions 
where  contagious  equine  metritis  (CEM) 
exists.  Paragraph  (c)(2)  lists  categories  of 
horses  that  are  excepted  from  this 
prohibition,  including,  in 
§93.301(c)(2)(vi),  horses  over  731  days 
of  age  imported  for  permanent  entry  if 
the  horses  meet  the  requirements  of 
§  93.301(e). 

One  of  tlie  requirements  in  §  93.301(e) 
is  that  mares  and  stallions  over  731  days 
old  imported  for  permanent  entry  from 
regions  where  CEM  exists  must  be 
consigned  to  States  listed  in 
§  93.301(h)(6),  for  stallions,  or  in 


§  93.301(h)(7),  for  mares.  The 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
approved  tiiese  States  to  receive 
stallions  or  mares  over  731  days  of  age 
from  regions  where  CEM  exists  because 
each  State  has  entered  into  a  written 
agreement  with  the  Administrator  to 
enforce  State  laws  and  regulations  to 
control  CEM,  and  each  State  has  agreed 
to  quarantine,  test,  and  treat  stallions 
and  mares  over  731  days  of  age  fit)m  any 
region  where  CEM  exists  in  accordance 
with  §  93.301(e). 

Rhode  Island  has  entered  into  a 
written  agreement  with  the 
Administrator  of  APHIS  and  has  agreed 
to  comply  with  all  of  the  requirements 
in  §  93.301(e)  for  importing  stallions 
and  mares  over  731  days  old  from 
regions  where  CEM  exists.  Therefore, 
this  direct  final  rule  will  add  Rhode 
Island  to  the  lists  of  States  in 
§  93.301(h)(6)  and  (h)(7)  approved  to 
receive  certain  stallions  and  mares 
imported  into  the  United  States  from 
regions  where  CEM  exists. 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  comments. 
This  rule  will  be  effective,  as  published 
in  this  document,  on  December  31, 
2001 ,  uidess  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  by  December 
3,  2001. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  nde  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 


publish  a  notice  in  the  Federal  Register 
before  the  effective  date  of  this  direct 
final  rule  confirming  that  it  is  effective 
on  the  date  indicated  in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Horse  Imports  From  CEM-affected 
Regions 

The  share  of  purebred  breeding  horse 
imports  coming  from  CEM-affected 
regions  is  a  relatively  small  fraction  of 
the  total  number  of  horses  imported, 
ranging  between  5  and  10  percent 
between  1996  and  1999  (table  1). 
However,  horses  supplied  by  CEM- 
affected  countries  are  generally  highly 
valued.  In  1999,  for  example,  the 
average  value  of  a  purebred  breeding 
horse  imported  from  a  CEM-affected 
region  was  $52,300.  whereas  the  average 
value  of  a  purebred  breeding  horse 
imported  from  anywhere  in  the  world 
(i.e.,  from  both  CEM-affected  and  CEM- 
free  regions)  was  $11,700. 

During  these  same  4  years,  the  United 
States  imported  28,374  horses  classified 
as  "except  purebred  breeding"  from 
CEM-affected  regions  (table  2).  While  it 
is  possible  that  some  of  these  horses 
from  CEM-affected  regions  may  be  for 
breeding,  it  is  more  likely  that  they  are 
imported  for  racing  or  exhibition.' 
Chiring  1996-1999.  about  one  of  ever,- 
five  "except  purebred  breeding"  horses 
imported  into  the  United  States  came 
from  CEM-affected  countries.  Their 
combined  annual  value  comprised,  on 
average.  60  percent  of  the  value  of  all 
"except  purebred  breeding"  horse 
imports. 


'  As  stated  in  the  Hannonized  Tariff  Schedule  of 
the  United  States  (2000).  "The  expression  'purebred 
breeding  animals'  covers  onlv  animals  certified  to 
the  U.S.  Customs  Service  by  the  Department  of 
Agriculture  as  being  purebred  of  a  recognized  breed 
and  duly  registered  in  a  book  of  record  recognized 
bv  the  Secretary  of  Agriculture  for  that  breed, 
imported  specially  for  breeding  purposes,  whether 
intended  to  be  used  by  the  importer  himself  or  for 
sale  for  such  purposes." 
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Table  1.— Quaniiiy  and  Value  of  Purebred  Breeding  Horses  Imported  From  CEM-Affected  Regions,  1996- 

1999 

Quantity 

Value 

Year 

Number 

Percent  of  all 
purebred  breed- 
ing imports 
(percent) 

Dollars 
(million) 

Percent  of  all 
purebred  breed- 
ing imports 
(percent) 

1996 

69 
115 
200 
187 

5.2 

7.2 

10.0 

8.1 

$2.0 
2.7 

31.3 
9.8 

267 

1997  1 

199 

1998 

778 

1999  

362 

Source:  U.S.  Department  of  Agriculture  (USDA),  Foreign  Agricultural  Service  (FAS).  "Global  Agricultural  Trade  System."  using  data  from  the 
United  Nations  Statistical  Office.  Hannonlzed  tariff  schedule  0101 1 1 . 

Table  2.— Quantity  and  Value  of  Horses  "Except  Purebred  Breeding"  Imported  From  CEM-Affected   • 

Regions,  1996-1999 


Quantity 

Value 

Year 

Number 

Percent  of  all 

"except  purebred 

breeding" 

imports 

Dollars 
(million) 

Percent  of  all 

"except  purebred 

breeding" 

imports 

(percent) 

1996 i 

2.642 

3.677 

17.044 

5.011 

8.7 
15.5 
40.7 
17.9 

93.5 

99.9 

147.9 

170.9 

267 

1997  : 

76  7 

1998  * 

836 

1999  

548 

Source:  USDA.  FAS.  "Global  Agricultural  Trade  System,"  using  data  from  trie  United  Nations  Statistical  Office.  Harmonized  tariff  scfwdute 
010119. 


CEM  Testing 

To  minimize  the  risk  of  the  CEM 
organism  entering  the  United  States, 
restrictions  are  applied  to  stallions  and 
mares  imported  from  CEM-affected 
regions,  including  health  certification 
and  preembarkation  and  postentry 
testing  and  treatment.  During  1996 
through  1999,21.882  cultures  were 
tested  at  approved  laboratories  for  CEM 
and  a  similar  CEM-like  organism.  Forty 
of  the  cult\ires  tested  positive,  of  which 
at  least  one-third  to  one-half  were 
infections  by  the  CEM-like  organism 
(several  of  domestic  origin).  Thus,  the 
likelihood  of  a  specimen  testingCEM- 
positive  during  this  period  was  roughly 
about  0.1  percent. 

As  this  small  percentage  indicates, 
breeding  horses  imported  from  CEM- 
affected  regions  rarely  test  positive  for 
CEM.  When  they  do,  they  are  treated 
and  remain  in  isolation  until  examined 
and  subsequent  cultures  test  negative. 
Nevertheless,  the  potential 
consequences  of  the  establishment  of 
CEM  in  the  United  States  make  the  risk 
posed  by  this  disease  a  serious  concern. 

Besides  the  health  costs  associated 
with  infected  horses,  establishment  of 
CEM  would  have  a  disruptive  impact  on 
U.S.  horse  exports,  especially  on  high- 
value  breeding  horses.  At  a  minimum, 
more  extensive  testing  and  extended 
quarantining  would  be  required  of 
exporters. 


The  addition  of  Rhode  Island  to  the 
list  of  approved  States  is  explicit 
recognition  of  the  capability  of  Rhode 
Island  fecilities  to  carry  out  postentry 
testing  and  treatment  requirements. 

Affected  Entities 

The  rule  will  allow  Rhode  Island 
horse  operations  to  import  stallions  and 
mares  directly  from  CEM-affected 
regions,  whereas  at  present  they  must  be 
imported  and  undergo  post-en^  testing 
and  treatment  in  another,  cturently 
approved  State.  There  are  now  21  States 
approved  to  receive  stedlions  and  mares 
from  CEM-affected  regions.  Neither  of 
Rhode  Island's  neighboringStates. 
Cormecticut  and  Massachusetts,  is  on 
the  list  of  approved  States;  breeding 
horse  importers  in  both  of  these  States 
may  benefit  as  well  bom  this  rule,  given 
their  proximity. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
impacts  of  their  rules  on  small  entities. 
Whether  affected  entities  may  be 
considered  small  depends  on  their 
annual  gross  receipts.  Annual  receipts 
of  $750,000  or  less  is  the  small-entity 
criterion  set  by  the  SmallBusiness 
Administration  for  establishments 
primarily  engaged  in  raising  horses  and 
other  equiues(North  American 
Industrial  Classification  System 
(NAICS)  code  112920).  For  operations 
owning  race  horses  (NAICS  code 


711219),  the  small-entity  criterion  is 
annual  gross  receipts  of  $5  million  or 
less. 

Importers  of  breeding  horses  in  Rhode 
Island  presiunably,  owners  of  horse 
farms  and  race  horses  are  the  entities 
that  will  be  affected  by  this  rule,  but 
only  those  importing  from  CEM-affected 
regions.  It  is  not  known  how  many  such 
firms  there  may  be,  but  it  is  reasonable 
to  assume  that  at  least  some  of  them 
may  be  small  entities.  According  to  the 
1997  Census  of  Agriculture,  there  were 
163  horse  farms  in  Rhode  Island  that 
year.  32  of  which  sold  79  horses  that 
had  a  total  value  of  $510,000.  These 
data  imply  an  average  income  per  fiarm 
bom  horse  sales  of  about  $16,000. 

The  economic  effects  of  this  rule  on 
affected  Rhode  Island  establishments 
will  be  positive.  Breeding  horses  from 
CEM-affected  regions  will  be  allowed  to 
be  moved  directly  into  Rhode  Island 
following  their  postentry  quarantine, 
thereby  benefitting  Rhode  Island 
importers,  as  well  as  importers  in 
neighboring  States,  through  lower 
transport  costs.  The  benefits  are  not, 
however,  expected  to  be  large  when 
compared  to  the  value  of  the  imported 
horses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subiects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  93  is 
amended  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS.  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  114a,  134a, 
134b.l34c.  134d,  134f,  136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22,  2.80,  and  371.4. 

§93.301    [Amended] 

2.  Section  93.301  is  amended  as 
follows: 

a.  In  paragraph  (h)(6),  by  adding,  in 
alphabetical  order,  "The  State  of  Rhode 
Island". 

b.  In  paragraph  (h)(7),  by  adding,  in 
alphabetical  order,  "The  State  of  Rhode 
Island". 

Done  in  Washington.  DC,  this  26th  day  of 
October  2001. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  01-27459  Filed  10-31-01;  8:45  am] 

HLUNO  COOC  3410-34-^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  32 
[Docket  No.  01-12] 
[RIN1557-AB82] 

Community  Bank-Focused  Regulation 
Review:  Lending  Limits  Pilot  Program 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Find  rule;  correction. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  recently 
published  a  final  rule  amending  part  32, 
the  regulation  governing  the  percentage 
of  capital  and  surplus  that  a  national 
bank  may  loan  to  any  one  borrower. 
Inadvertently,  six  cross-references  in  the 
existing  regulation  were  not  amended  to 
reflect  changes  made  by  the  final  rule. 
This  document  amends  these  cross- 
references. 

EFFECTIVE  DATE:  Effective  on  September 
10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Katz,  Senior  Counsel, 
Legislative  Regulatory  Activities 
Division,  (202)  874-5090;  or  Jonathan 
Fink,  Senior  Attorney,  Bank  Activities 
and  Structure  Division,  (202)  874-5300. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Change 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  published  a  final  rule 
on  June  11,  2001  (66  FR  31114) 
amending  part  32.  This  final  hile 
established  a  three-year  pilot  program 
that  creates  new  special  lending  limits 
for  1-4  family  residential  real  estate 
loans  and  small  business  loans,  subject 
to  certain  conditions  and  requirements. 
The  final  rule  added  three  new 
definitions  to  12  CFR  32.2  and 
renumbered  the  existing  definitions  in 
that  section.  However,  we  inadvertently 
did  not  amend  the  cross-references  in 
existing  part  32  to  reflect  the  changes  in 
the  numerical  order  of  the  definitions 
made  by  the  final  rule.  This  correction 
amends  the  cross-references  throughout 
part  32  to  reflect  these  changes. 

Administrative  Procedure  Act — Notice 
and  Comment 

Pinsuant  to  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(B),  the  OCC  finds  good 
cause  for  dispensing  with  the 
requirements  for  notice  and  opportunity 
for  public  comment  that  the  APA  would 
otherwise  require.  Notice  and  comment 
on  this  amendment  of  part  32  are 


unnecessary  because  the  renumbering  of 
the  cross-references  is  a  technical,  rather 
than  a  substantive,  change.  Moreover,  if 
left  uncorrected,  the  cross-references 
will  cause  confusion  among  readers  of 
part  32  as  amended  because  the  cross- 
references  currently  do  not  refer  to  the 
correct  definitional  sections. 

Effective  Date 

The  APA  generally  requires  that  a 
final  rule  take  effect  30  days  after 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d).  Similarly,  section  302  of 
the  Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994 
generally  requires  that  a  final  rule 
issued  by  a  Federal  banking  agency  take 
effect  on  the  first  day  of  the  first 
calendar  quarter  that  begins  on  or  after 
the  date  on  which  the  regulation  is 
published  in  final  form.  12  U.S.C. 
4802(b)(1).  Both  requirements  are 
subject  to  a  good  cause  exception.  For 
the  reasons  previously  explained,  the 
OCC  finds  good  cause  for  making  this 
amendment  to  12  CFR  part  32  effective 
immediately  upon  publication. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
does  not  apply  to  a  rulemaking  where  a 
general  notice  of  proposed  rulemaking 
is  not  required.  5  U.S.C.  603  and  604. 
As  noted  previously,  the  OCC  has 
determined  that  it  is  not  necessary  to 
publish  a  notice  of  proposed  rulemaking 
for  this  final  rule.  Accordingly,  the 
RFA's  requirements  relating  to  an  initial 
and  final  regulators'  flexibility  analysis 
are  not  applicable. 

Executive  Order  12866 

The  Comptroller  of  the  Currency  has 
determined  that  this  final  rule  is  not  a 
signiflcant  regulatory  action  for 
purposes  of  Executive  Order  1 2866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMA).  Pub.  L.  104-4,  109  Stat. 
48,  applies  only  when  an  agency  is 
required  to  issue  a  general  notice  of 
proposed  rulemaking  or  a  final  rule  for 
which  the  agency  published  a  general 
notice  of  proposed  rulemaking,  2  U.S.C. 
1532.  As  noted  previously,  the  OCC  has 
determined,  for  good  cause,  that  notice 
and  comment  is  unnecessary. 
Accordingly,  the  UMA  does  not  require 
a  budgetary  impact  analysis. 

List  of  Subjects  in  12  CFR  Part  32 

National  banks.  Reporting  and 
recordkeeping  requirements. 
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Authority  and  Issuance         I 

For  the  reasons  set  forth  in  the 
preamble,  part  32  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  32— LENDING  UMITS  I 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq..  84  and  93a. 

2.  In  §  32.2,  revise  paragraphs 
{f)(l)(iii),  (f)(l){iv).  and  (m){l)  to  read  as 
follows: 


§32.2 

Definitions 

*         * 

*         * 

(f)* 

*  * 

*  * 

(iii)  Advance  funds  under  a  qualifying 
commitment  to  lend,  as  defined  in 
paragraph  (m)  of  this  section,  and 

(iv)  Advance  funds  under  a  standby 
letter  of  credit  as  defined  in  paragraph 
(s)  of  this  section,  a  put,  or  other  similar 
arrangement. 
***** 

(m)*  •  * 

(1)  In  determining  whether  a 
commitment  is  within  the  bank's 
lending  limit  when  made,  the  bank  may 
deduct  from  the  amount  of  the 
commitment  the  amount  of  any  legally 
binding  loan  participation  commitments 
that  are  issued  concurrent  with  the 
bank's  conmiitment  and  that  would  be 
excluded  from  the  definition  of  "loan  or 
extension  of  credit"  under  paragraph 
(k)(2)(vi)  of  this  section. 
***** 

3.  In  §32.3: 

A.  Revise  the  first  sentence  of 
paragraph  (a);  I 

B.  Revise  the  first  sentence  uf 
paragraph  (b)(l)(i);  and 

C.  Revise  the  introductory  text  of 
paragraph  (b)(5). 

The  revisions  read  as  follows: 

§32.3    {.ending  limits.  1 

(a)  *  *  *  A  national  bank's  total 
outstanding  loans  and  extensions  of 
credit  to  one  borrower  may  not  exceed 
15  percent-of  the  bank's  capital  and 
surplus,  plus  an  additional  10  percent  of 
the  bank's  capital  and  surplus,  if  the 
amount  that  exceeds  the  bank's  15 
percent  general  limit  is  fully  secured  by 
readily  marketable  collateral,  as  defined 
in§32.2(n).  *   *  * 

(b)*  *  ' 

(D*  *  * 

(i)  A  national  bank's  loans  or 
extensions  of  credit  to  one  borrower 
secured  by  bills  of  lading,  warehouse 
receipts,  or  similar  documents 
transferring  or  securing  title  to  readily 
marketable  staples,  as  defined  in 


§  32.2(o),  may  not  exceed  35  percent  of 
the  bank's  capital  and  surplus  in 
addition  to  the  amoimt  allowed  under 
the  bank's  combined  general  limit. 


(5)  *  *  *  A  national  bank  may  renew 
a  qualifjdng  commitment  to  lend,  as 
defined  by  §  32.2(m),  and  complete 
funding  under  that  commitment  if  all  of 
the  following  criteria  are  met — 
***** 

Dated:  October  19,  2001. 
|ohn  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[FR  Doc.  01-27413  Filed  10-31-01;  8:45  am] 

BILUNG  COOe  4810-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  99-NIW-62-AD;  Amendment 
39-12490;  AD  2001-22-11] 

RiN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  and  -800  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  737-600, 
-700,  and  -800  series  airplanes,  that 
currently  requires  an  inspection  of  the 
power  distribution  panels  (PDF)  to 
verify  proper  installation  of  the  power 
feeder  terminals  and  associated 
hardware,  and  corrective  actions,  if 
necessary.  The  existing  AD  also  requires 
repetitive  torque  checks  of  the  terminal 
attachment  screws.  This  amendment 
adds  a  requirement  for  repetitive 
replacement  of  the  PDF  rigid  bus 
assembly  with  a  new  assembly  and 
provides  an  optional  terminating  action 
for  the  repetitive  torque  checks  aind  the 
repetitive  replacement  of  the  PDP  rigid 
bus  assembly.  This  amendment  is 
prompted  by  reports  of  loss  of  electrical 
power  fi-om  the  engine-driven 
generators  or  the  auxiliary  power  unit 
due  to  overheating,  melting,  and 
subsequent  failure  of  the  power  feeder 
terminals  at  the  PDPs.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  conditions,  which  could 
result  in  increased  risk  of  fire  and  the 
loss  of  electrical  power  from  the 
associated  alternating  current  power 
source. 


DATES:  Effective  December  6.  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
6,  2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  S.  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2793;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-08-03, 
amendment  39-11107  (64  FR  15920, 
April  2, 1999),  which  is  applicable  to  all 
Boeing  Model  737-600,  -700,  and  -800 
series  airplanes,  was  published  in  the 
Federal  Register  on  Jime  11. 1999  (64 
FR  31518).  The  action  proposed  to 
continue  to  require  an  inspection  of  the 
power  distribution  panels  (PDP)  to 
verify  proper  installation  of  the  power 
feeder  terminals  and  associated 
hardware,  corrective  actions,  if 
necessary,  and  repetitive  torque  checks 
of  the  terminal  attachment  screws.  The 
action  proposed  to  add  a  requirement 
for  repetitive  replacement  of  the  PDP 
rigid  bus  assembly  with  a  new 
assembly. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

Two  commenters  concur  with  the 
proposed  AD. 

Provide  Terminating  Action 

Several  commenters  ask  the  FAA  to 
revise  the  proposed  AD  to  specify  that 
replacement  of  the  existing  PDP  rigid 
bus  assemblies  with  new,  improved 
assemblies  terminates  the  repetitive 
torque  checks  in  paragraph  (b)  and  the 
repetitive  replacements  of  the  PDP  rigid 
bus  assemblies  in  paragraph  (c)  of  the 
proposed  AD.  Three  commenters  point 
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out  that  we  have  previously  approved 
Boeing  Service  Bulletin  737-24-1128, 
dated  April  29, 1999,  as  an  alternative 
method  of  compliance  (AMOC)  with  the 
repetitive  torque  check  requirement  of 
AD  99-08-03.  That  service  bulletin 
describes  procedures  for  replacement  of 
existing  rigid  bus  assemblies  on  the  P91 
and  P92  PDPs  with  new,  improved 
assemblies.  One  of  the  commenters 
states  that  the  new,  improved  PDP  rigid 
bus  assemblies  incorporate  retaining 
blocks  that  are  integral  to  the  rigid  bus 
cover,  surround  the  termination 
assemblies,  and  provide  a  solid  surface 
for  the  termination  assemblies  to  bear 
on  during  installation  and  removal  of 
power  feeders,  thus  reducing  the  load 
transmitted  through  the  attachment 
screws.  The  commenters  state  that 
installation  of  the  new,  improved  PDP 
rigid  bus  assemblies  addresses  the 
unsafe  condition  in  the  proposed  AD. 
The  FAA  concurs.  As  noted  by  the 
commenters,  replacement  of  existing 
rigid  bus  assemblies  with  new, 
improved  assemblies  eliminates  the 
need  for  the  repetitive  replacement  of 
PDP  rigid  bus  assemblies  specified  in 
paragraph  (c)  of  the  proposed  AD.  Also, 
we  have  previously  approved  Boeing 
Service  Bulletin  737-24-1128,  and  have 
approved  that  service  bulletin  as  an 
AMOC  for  the  repetitive  torque  checks 
required  by  AD  99-08-03,  which  this 
AD  supersedes.  Therefore,  we  have 
done  the  following  in  this  final  rule: 

•  Added  a  new  paragraph  (d)  to  this 
AD  to  state  that  replacement  of  existing 
PDP  rigid  bus  assemblies  with  new, 
improved  PDP  rigid  bus  assemblies 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

•  Revised  paragraphs  (b)  and  (c)  of 
this  AD  to  state  that  the  requirements  of 
those  paragraphs  only  apply  until 
paragraph  (d)  of  this  AD  is 
accomplished. 

•  Added  a  new  paragraph  (e)(2)  to 
this  AD  to  state  that  AMOCs  approved 
previously  in  accordance  with  AD  99- 
08-03  are  approved  for  the 
corresponding  requirements  of  this  AD. 
(This  provision  should  have  been  stated 
in  the  proposed  rule  but  was 
inadvertently  omitted.) 

In  a  related  issue,  two  commenters 
request  that  we  revise  the  applicability 
statement  of  the  proposed  AD  to  remove 
airplanes  on  which  improved  PDP  rigid 
bus  assemblies  have  been  installed 
during  production. 

We  partially  concur  with  this  request. 
Airplanes  equipped  with  the  improved 
PDP  rigid  bus  assemblies  would  not  be 
subject  to  this  AD.  However,  we  must 
consider  the  possibility  that  some 
airplanes  originally  delivered  with  PDPs 
having  the  improved  rigid  bus 


assemblies  may  have  been  changed  to  be 
equipped  with  PDPs  having  rigid  bus 
assemblies  of  the  original  design.  This 
could  occur  as  a  result  of  rotation  of 
spare  parts  inventories  during  routine 
maintenance  replacements.  Therefore, 
we  have  revised  the  applicability 
statement  of  this  AD  to  state  that  this 
AD  applies  only  to  Boeing  Model  737- 
600,  -700,  and  -800  series  airplanes 
equipped  with  PDPs  bearing  any  of  the 
Boeing  part  numbers  in  the  "Existing 
Part  Nimiber"  column  of  the  table  imder 
paragraph  2.E.,  "Existing  Parts 
Accountability,"  of  Boeing  Service 
Bulletin  737-24-1128. 

Clarify  Appropriate  Replacement  Parts 

Two  commenters  ask  us  to  revise 
paragraph  (c)  of  the  proposed  AD  to 
clarify  appropriate  replacement  parts. 
The  commenters  question  whether  we 
intend  paragraph  (c)  to  require 
replacement  of  existing  PDP  rigid  bus 
assemblies  with  identical  parts  (i.e., 
parts  with  the  same  part  nimiber  as  the 
existing  parts),  or  with  new,  improved 
parts  (as  described  in  the  previous 
section  above).  Both  commenters  note 
that  replacement  of  existing  PDP  rigid 
bus  assemblies  with  new.  improved 
assemblies  should  eliminate  the  need 
for  the  repetitive  replacement  specified 
in  paragraph  (c). 

We  concur  that  we  need  to  clarify 
under  what  circiunstances  it  is 
necessary  to  repeat  the  replacement  of 
the  PDP  rigid  bus  assembly  required  by 
paragraph  (c)  of  this  AD.  Therefore,  we 
have  revised  paragraph  (c)  of  this  final 
rule  to  require  repetitive  replacement  of 
the  PDP  rigid  bus  assembly  with  a  new 
assembly  having  the  same  part  number 
as  the  removed  part.  As  stated  above,  we 
have  also  added  paragraph  (d)  to  this 
AD  to  state  that  replacement  of  existing 
PDP  rigid  bus  assemblies  with  new, 
improved  rigid  bus  assemblies 
terminates  the  requirements  of  this  AD. 

Ascertain  Parts  Availability 

One  commenter  requests  that  we 
confirm  the  availability  of  replacement 
parts  from  the  manufacturer  prior  to 
issuance  of  this  final  rule.  The 
commenter  states  that,  as  of  the  time  of 
its  comment,  sufficient  replacement 
parts  have  not  been  available  to  support 
replacement  schedules.  We  have 
confirmed  that  the  manufacturer  can 
support  replacement  according  to  the 
schedule  required  by  this  AD,  and  no 
change  to  the  final  rule  is  necessar>'  in 
this  regard. 


Revise  Boeing  737  Configuration 
Maintenance  and  Procedures  (CMP) 
Document 

One  commenter  requests  that  we 
revise  the  Extended  Twin  Engine 
Operations  (ETOPs)  coverage  in  the 
Boeing  737  CMP  Document  to  be 
consistent  with  the  provisions  of  the 
proposed  AD.  The  commenter  notes 
that,  while  the  proposed  AD  would 
require  repetitive  torque  checks  of  the 
attachment  screws  of  the  power  feeder 
terminals  every  1.000  flight  hours,  and 
replacement  of  the  PDPTigid  b'ls 
assembly  with  a  new  assembly  within 
1,000  flight  hours  after  every  eighth 
torque  check,  the  Boeing  737  CMP 
Document  requires  repetitive  torque 
checks  every  400  flight  hours,  with 
replacement  of  the  PDP  rigid  bus 
assembly  after  every  fourth  check.  The 
commenter  notes  that  revision  of  the 
ETOPs  information  in  the  Boeing  737 
CMP  Document  would  provide 
consistency  for  all  Boeing  737  "Next 
Generation"  airplanes. 

We  do  not  concur.  The  torque  check 
and  replacement  at  the  intervals 
required  by  this  AD  are  intended  to 
ensure  that  an  adequate  level  of  safety 
is  maintained.  However,  the  more 
conservative  torque  check  and 
replacement  intervals  specified  in  the 
Boeing  737  CMP  Docimient  are 
necessary  for  airplanes  performing 
ETOPS.  No  change  to  the  final  rule  is 
necessar)'  in  this  regard. 

Explanation  of  Changes  Made  to 
Proposed  Rule 

Paragraph  (a)  of  the  proposed  AD 
specifies  accomplishment  of  a  "general 
visual"  inspection.  To  clarify  this 
inspection  requirement,  we  have  added 
a  note  to  this  final  rule  that  defines  that 
type  of  inspection. 

Also,  the  inspection  procedure 
included  in  paragraph  (a)  of  AD  99-08- 
03.  which  is  restated  in  paragraph  (a)  of 
this  AD,  contains  several  references  to 
Boeing  737-600,  -700,  -800,  -900 
Airplane  Maintenance  Manual  (AMM) 
Section  24-21-71/401.  Figure  401. 
These  references  have  been  clarified  in 
this  final  rule  to  refer  specifically  to 
relevant  page  numbers  in  AMM  Section 
24-21-71.  Figure  401. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 
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Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  hirther 
rulemaking  to  require  accomplishment 
of  the  optional  terminating  action 
described  in  this  AD.  However,  the 
planned  compliance  time  for  this  action 
is  sufficiently  long  so  that  notice  and 
opportunity  for  prior  public  comment 
will  be  practicable. 

Cost  Impact  | 

There  are  approximately  153  Model 
737-600.  -700,  and  -800  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
56  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  99-08-03  take 
approximately  2  work  hoiu-s  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $6,720,  or 
$120  per  airplane. 

The  new  replacement  required  by  this 
AD  will  take  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufactiu'er  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$20,160,  or  $360  per  airplane,  per 
replacement  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figuires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11107  (64  FR 
15920,  April  2, 1999),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12490,  to  read  as 
follows: 

2001-22-11     Boeing:  Amendment  39-12490. 
Docket  99-NM-62-AD.  Supersedes  AD 
99-08-03,  Amendment  39-11107. 
Applicability:  Model  737-600,  -700,  and 
-800  series  airplanes,  equipped  with  power 
distribution  panels  (PDP)  bearing  any  of  the 
Boeing  part  numbers  in  the  "Existing  Part 
Number"  column  of  the  table  under 
paragraph  2.E.,  "Existing  Parts 
Accountability,"  of  Boeing  Service  Bulletin 
737-24-1 128,' dated  April  29,  1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating,  melting,  and 
subsequent  failure  of  the  power  feeder 
terminals,  which  could  result  in  increased 
risk  of  fire  and  the  loss  of  electrical  power 
from  the  associated  alternating  current  power 
source,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  99-08- 
03,  Amendment  39-11107 

Initial  Inspection 

(a)  Within  90  days  after  April  19, 1999  (the 
effective  date  of  AD  99-08-03,  amendment 
39-11107):  Perform  a  one-time  general  visual 
inspection  to  verify  proper  installation  of  the 
power  feeder  terminals  and  associated 
hardware  located  in  power  distribution 
panels  (PDP)  P91  and  P92,  in  accordance 
with  the  following  procedures:  Using  a 
flashlight,  inspect  each  of  the  six  power 
feeder  terminals  by  looking  into  the  access 
holes  located  in  the  plastic  cover  of  the  rigid 
bus  assembly.  The  holes  are  located  on  the 
aft  face  of  PDPs  P91  and  P92.  (Refer  to  the 
Boeing  737-600,  -700,  -800,  -900  Airplane 
Maintenance  Manual  (AMM),  Section  24-21- 
71,  Page  402,  Figure  401  (Sheet  1),  for  the 
location  of  PDP  P91  and  P92.)  On  PDP  P91, 
the  holes  are  adjacent  to  terminal  blocks 
TB5001  and  TB5002.  On  PDP  P92,  the  holes 
are  adjacent  to  terminal  blocks  TB5005  and 
TB5006.  There  are  a  total  of  six  holes  per 
PDP._ (Refer  to  the  Boeing  737-600,  -700, 
-800/ -900  AMM,  Section  24-21-71,  Page 
403-,' Figure  401  (Sheet  2),  for  the  location  of 
the  access  holes  on  the  PDPs.)  Note  that 
although  each  PDP  has  nine  power  feeder 
terminals,  only  the  six  terminals  adjacent  to 
the  access  holes  require  inspection.  Verify 
that  the  power  feeder  terminal  is  properly 
installed  and  held  in  place  on  the  busbar  by 
the  No.  8  socket  head  cap  screw,  and  verify 
that  the  cap  screw  is  inserted  into  the  hole 
in  the  terminal.  For  the  proper  power  feeder 
terminal  and  screw  buildup,  refer  to  the 
Boeing  737-600,  -700,  -800,  -900  AMM, 
Chapter  24-21-71,  Page  405,  Figure  401 
(Sheet  4).  The  subject  power  feeder  terminal 
is  identified  as  item  (7)  and  the  cap  screw  as 
item  (12).  This  visual  inspection  does  not 
require  loosening  or  removing  any  fasteners. 
The  inspection  may  require  looking  through 
the  access  hole  at  a  slight  angle  to  see  the 
terminal  clearly.  The  terminal  can  be 
identified  by  its  shiny  metal  finish;  the 
current  transformer  behind  the  terminal 
block  is  made  of  plastic  with  a  flat  black 
finish.  If  the  power  feeder  terminal  and  No. 
8  socket  head  cap  screw  are  not  assembled 
as  shown  in  Boeing  737-600.  -700,  -800, 
-900  AMM,  Section  24-21-71,  Page  405, 
Figure  401  (Sheet  4):  Prior  to  hirther  flight, 
replace  the  rigid  bus  assembly  with  a  new 
assembly,  in  accordance  with  the  procedures 
specified  in  Boeing  737-600,  -700,  -800, 
-900  AMM,  Section  24-21-22. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
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access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Repetitive  Torque  Check 

(b)  Concurrent  with  the  accomplishment  of 
the  requirements  of  paragraph  (a)  of  this  AD: 
Perform  a  torque  check  of  the  attachment 
screws  of  the  power  feeder  terminals  in 
accordance  with  the  procedures  specified  in 
Boeing  Maintenance  Tip  737  MT  24-003, 
dated  May  14, 1998.  Repeat  the  torque  check 
thereafter  at  intervals  not  to  exceed  1 ,000 
flight  hours,  in  accordance  with  the 
maintenance  tip,  until  paragraph  (d)  of  this 
AD  is  accomplished. 

New  Requirements  of  This  AD 

Repetitive  Replacement 

(c)  Within  1,000  flight  hours  after 
accomplishment  of  the  eighth  torque  check 
required  by  paragraph  (b)  of  this  AD:  Replace 
the  PDP  rigid  bus  assemblies  with  new 
assemblies  having  the  same  part  numbers  as 
the  removed  assemblies,  in  accordance  with 
the  procedures  specified  in  Boeing  737-600, 
-700,  -800,  -900  AMM,  Chapter  24-21-22. 
Repeat  thereplacement  thereafter  within 
1,000  flight  hours  after  every  eighth  torque 
check  required  by  paragraph  (b)  of  this  AD, 
in  accordance  with  the  procedures  specified 
in  the  AMM,  until  paragraph  (d)  of  this  AD 
is  accomplished. 

Optional  Terminating  Action 

(d)  Replacement  of  existing  PDP  rigid  bus 
assemblies  with  new,  improved  PDP  rigid 
bus  assemblies  having  part  number  1032181- 
2  or  1032185-2,  as  applicable,  according  to 
Boeing  Service  Bulletin  737-24-1128,  dated 
April  29, 1999,  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-08-03,  amendment  39-11107.  are 
approved  as  alternative  methods  of 
compliance  for  the  corresponding 
requirements  of  this  AD. 

Note  3:  Information  concerning  the 
exi.stence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Referenci 

(g)  The  actions  required  by  paragraph  (b) 
of  this  AD  shall  be  done  in  accordance  with 
Boeing  Maintenance  Tip  737  MT  24-003, 


dated  May  14, 1998.  The  optional 
terminating  action,  if  accomplished,  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  737-24-1128,  dated  April  29,  1999. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
December  6,  2001. 

Issued  in  Renton,  Washington,  on  October 
23,2001. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-27187  Filed  10-31-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2000-NM-395-AD;  Amendment 
39-12492;  AD  2001-22-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-500  Series  Airplanes;  and  Model  747, 
757, 767,  and  777  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  -300,  -400,  and  -500  series 
airplanes;  and  certain  Boeing  Model 
747,  757,  767,  and  777  series  airplanes; 
that  requires  replacing  the  rudder  pedal 
pushrod  fasteners  for  both  the  captain's 
and  first  ofHcer's  pedal  assemblies  with 
new,  improved  fasteners.  This  action  is 
necessary  to  prevent  loss  of  rudder 
control  due  to  improperly  torqued 
fasteners  that  connect  the  pushrod  to 
the  rudder  pedal  assembly,  which  could 
result  in  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  December  6,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
6, 2001. 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  OfHce  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Mudrovich,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2983: 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Model  737- 
100,  -200,  -300,  -400,  and  -500  series 
airplanes;  and  Model  747,  757,  767.  and 
777  series  airplanes:  was  published  in 
the  Federal  Register  on  April  20,  2001 
(66  FR  20218).  That  action  proposed  to 
require  replacing  the  rudder  pedal 
pushrod  fasteners  for  both  the  captain's 
and  ftrst  officer's  pedal  assemblies  with 
new,  improved  fasteners. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule;  a  second  commenter 
states  that  it  has  no  technical  objection 
and  intends  to  accomplish  the  proposed 
actions;  and  a  third  commenter  states  no 
objection  to  the  proposed  rule. 

Refier  to  Additional  Sources  of  Service 
Information 

Two  commenters  request  that  the 
FAA  revise  Table  2  of  the  proposed  AD 
to  refer  to  Boeing  Service  Bulletin  767- 
27A0159,  Revision  1,  dated  April  5, 
2001,  as  an  acceptable  source  of  service 
information  for  the  actions  in  paragraph 
(a)  of  the  proposed  AD.  (The  proposed 
AD  refers  to  the  original  issue  of  Boeing 
Alert  Service  Bulletin  767-27A0159, 
dated  Jime  10, 1999,  as  an  acceptable 
source  of  service  information  for 
accomplishment  of  the  actions  in 
paragraph  (a)  of  the  proposed  rule  on 
affected  Model  767  series  airplanes.) 
One  of  the  commenters  also  requests 
that  we  add  a  new  note  similar  to  Note 
2  to  cover  incorporation  of  Boeing 
Service  Bulletin  767-27A0159,  Revision 
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1 .  as  acceptable  for  compliance  with  the 
proposed  AD. 

We  concur  with  the  commenters' 
request  to  reference  Boeing  Service 
Bulletin  767-27A0159,  Revision  1,  in 
Table  2  of  this  AD  and  have  revised 
Table  2  accordingly.  Since  we  are 
making  this  change,  we  find  that  there 
is  no  need  to  add  a  new  note  similar  to 
Note  2  of  this  AD  to  the  final  rule  as  one 
of  the  commenters  suggested. 

One  commenter  also  asks  us  to  revise 
Table  1  under  the  applicability 
statement  of  the  proposed  AD  to  refer  to 
Boeing  Alert  Service  Bulletin  737- 
27A1214.  dated  April  8,  1999,  and 
Boeing  Service  Bulletin  767-2 7A01 59, 
Revision  1.  (Table  1  of  the  proposed  AD 
lists  Boeing  Service  Bulletin  737- 
27A1214,  Revision  1,  dated  July  1.  1999. 
^s  the  applicable  service  bulletin  listing 
affected  Model  737-100,  -200.  -300, 
-400,  and  "500  series  airplanes:  and  the 
original  issue  of  Boeing  Alert  Service 
Bulletin  767-27A0159,  as  the  applicable 
service  bulletin  listing  affected  Model 
767  series  airplanes.)  The  same 
commenter  also  asks  that  we  revise 
Table  2  of  the  proposed  AD  to  refer  to 
Boeing  Alert  Service  Bulletin  737- 
27A1214,  dated  April  8.  1999.  The 
commenter's  rationale  for  these  requests 
is  that  these  service  bulletins  provide 
for  the  incorporation  of  the  improved 
fasteners  and  compliance  with  the 
proposed  action. 

We  do  not  concur  that  any  change  is 
necessary.  Comparison  of  the  effectivity 
listings  of  the  original  issue  and 
Revision  1  of  Boeing  Service  Bulletins 
737-27A1214  and  767-27A0159  show 
that  both  issues  of  these  service 
bulletins  list  the  same  affected  airplane 
line  numbers.  Thus,  we  find  that 
revising  Table  1  as  the  commenter 
suggests  would  add  no  value  and  may 
be  confusing  for  operators.  No  change  to 
the  Hnal  rule  is  necessary  in  this  regard. 

In  addition,  because  Note  2  of  this  AD 
already  states  that  the  original  issue  of 
Boeing  Alert  Service  Bulletin  737- 
27A1214  is  acceptable  for  compliance 
with  the  applicable  action  in  this  AD. 
we  find  no  need  to  also  list  that  service 
bulletin  in  Table  2  of  this  AD.  No 
change  to  this  Hnal  rule  is  necessary  in 
this  regard.  | 

Issue  Action  as  a  Supersedure  of  AD 
98-13-12  Rl 

One  commenter  suggests  that  the 
proposed  AD  should  supersede  AD  98- 
13-12  Rl.  amendment  39-10930  (63  FR 
68165,  December  10, 1998).  The 
commenter  states  that  the  proposed 
actions  in  this  AD  remove  the  unsafe 
condition  addressed  by  AD  98-13-12 
Rl .  The  commenter  also  notes  that 
operators  cannot  comply  with  both  AD 


98-13-12  Rl  and  the  proposed  AD 
because  this  proposed  AD  requires 
rudder  pedal  pushrod  fasteners  to  be 
torqued  at  a  lower  value  than  that 
required  by  AD  98-13-12  Rl.  The 
commenter  is  concerned  that  operators 
will  need  to  request  alternative  methods 
of  compliance  for  both  of  these  ADs. 

We  do  not  concur  with  the  request  to 
supersede  AD  98-13-12  Rl.  That  AD 
requires  a  one-time  inspection  to  detect 
discrepancies  of  the  fasteners  that 
connect  the  pushrods  to  the  rudder 
pedal  assemblies,  and  corrective 
actions,  if  necessary,  on  certain  Boeing 
Model  737,  747,  757,  767,  and  m  series 
airplanes.  The  actions  in  that  AD  are 
intended  to  prevent  loss  of  rudder 
control,  jamming  of  the  rudder  system, 
uncommanded  movement  of  the  rudder 
system,  and  consequent  reduced 
controllability  of  the  airplane. 
Corrective  actions  in  that  AD  include 
tightening  nuts  and  bolts  to  specified 
torque  limits,  installing  missing 
fasteners,  and  replacing  incorrectly 
installed  fasteners  with  new  fasteners, 
as  applicable.  This  new  AD  requires 
replacement  of  existing  rudder  pedal 
pushrod  fasteners  for  both  the  captain's 
and  first  officer's  pedal  assemblies  with 
new.  improved  fasteners  that  use  self- 
locking,  castellated  nuts  and  cotter  pins 
through  the  bolts  for  nut  retention.  We 
consider  the  actions  in  this  AD  to 
provide  an  improved  level  of  safety  over 
that  provided  by  the  actions  in  AD  98- 
13-12  Rl. 

Since  the  compliance  time  for  the 
actions  required  by  AD  98-13-12  Rl  (90 
days  after  July  6,  1998,  which  is  the 
effective  date  of  AD  98-13-12. 
amendment  39-10600  (63  FR  33246, 
June  17,  1998))  has  passed,  most 
airplanes  should  already  be  in 
compliance  with  that  AD.  However,  we 
find  that  accomplishment  of  the 
requirements  of  that  AD  is  necessary  in 
the  event  that  an  affected  airplane  is 
added  to  the  U.S.  Register.  In  that  event, 
we  find  that  accomplishment  of 
paragraph  (a)  of  this  AD  before  the 
airplane  is  added  to  the  U.S.  Register  is 
acceptable  for  compliance  with  AD  98- 
13-12  Rl.  We  have  added  a  new 
paragraph  (b)  to  this  AD  (and  reordered 
subsequent  paragraphs)  accordingly. 

With  regard  to  the  commenter's 
perceived  need  for  operators  to  apply 
for  an  alternative  method  of  compliance, 
we  note  that,  once  the  new,  improved 
fasteners  are  installed  according  to  this 
AD,  the  torque  requirements  for  the  old 
fasteners  referenced  in  AD  98-13-12  Rl 
no  longer  apply.  Further,  the  actions  in 
this  AD  are  not  considered  "terminating 
action  "  for  AD  98-13-12  Rl  because 
that  AD  did  not  contain  any  repetitive 


actions  to  terminate.  No  change  to  this 
final  rule  is  necessary  in  this  regard. 

Extend  Compliance  Time 

One  commenter  requests  that  we 
extend  the  compliance  time  for  the 
proposed  requirements  from  18  to  36 
months  after  the  effective  date  of  this 
AD.  The  commenter's  rationale  is  that 
there  have  been  very  few  reports  of 
discoimection  of  the  rudder  pedal 
pushrod  from  the  rudder  pedal 
assembly,  and  all  affected  airplanes 
have  previously  been  inspected  per  AD 
98-13-12  Rl. 

We  do  not  concur.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  we  considered  the  manufacturer's 
recommendation,  as  well  as  the  degree 
of  urgency  associated  with  addressing 
the  subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
small  amount  of  time  necessary  to 
perform  the  inspection  (one  hoiu-).  We 
have  also  considered  that  the  service 
bulletins  have  been  available  for  some 
time,  and  many  operators  have  already 
accomplished  the  required  actions.  In 
light  of  all  of  these  factors,  the  FAA 
finds  an  18-month  compliance  time  for 
completing  the  required  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  wherein 
airplanes  will  be  able  to  continue  to 
operate  without  compromising  safety, 
and  the  majority  of  operators  will  be 
able  to  do  the  required  work  during  a 
scheduled  maintenance  visit.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Revise  Cost  Impact  Estimate 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  increase  the 
cost  estimate.  The  commenter  states  that 
it  has  compiled  its  own  cost  estimate  for 
this  inspection,  based  on  actual  direct 
costs  incurred,  and  estimates  the  costs 
associated  with  the  proposed  AD  as 
$125.76  for  labor  and  $226.00  for 
materials  per  airplane,  for  a  total  of 
$351.76  per  airplane. 

We  do  not  concur  with  the  request. 
With  regard  to  the  number  of  work 
hours  necessary  to  accomplish  the 
actions  in  this  AD,  the  cost  impact 
information  describes  only  the  "direct" 
costs  of  the  specific  actions  required  by 
this  AD.  The  number  of  work  hours 
necessary  to  accomplish  the  required 
actions,  specified  as  1  work  hour  in  the 
cost  impact  information  below,  was 
provided  to  the  FAA  by  the 
manufactiuvr  based  on  the  best  data 
available  to  date.  This  number 
represents  the  time  necessary  to  perform 
only  the  actions  actually  required  by 
this  AD.  The  FAA  recognizes  that,  in 
accomplishing  the  requirements  of  any 
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AD,  operators  may  incur  "incidental" 
costs  in  addition  to  the  "direct"  costs. 
The  cost  analysis  in  AD  rulemaking 
actions,  however,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

With  regard  to  the  cost  of  materials, 
the  cost  of  parts  necessary  to 
accomplish  the  required  actions, 
specified  as  approximately  $75  in  the 
cost  impact  information  below,  was 
provided  to  the  FAA  by  the 
manufactiuer  based  on  the  best  data 
available  to  date.  The  commenter  did 
not  specify  what  materials  its  cost 
estimate  included,  so  it  is  impossible  for 
the  FAA  to  know  the  reason  for  the 
difference  between  our  cost  estimate 
and  the  commenter's.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
ofthe/VD. 

Cost  Impact 

There  are  approximately  6,097  Model 
737-100,  -200,  -300,  -400,  and  -500 
series  airplanes;  and  Model  747,  757, 
767,  and  777  series  airplanes;  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2,338  airplanes 


of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$75  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $315,630,  or 
$135  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 

Table  1.— Applicable  Service  Bulletins 


FR  11034,  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13.  44701 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-22-13     Boeing:  Amendment  39-12492 
Docket  20O0-NM-395-AD. 
/4pp/ica6i7ify.  Model  737-100,  -200.  -300 
—400,  and  -500  series  airplanes;  and  Model 
747,  757,  767.  and  777  series  airplanes:  as 
listed  in  the  following  applicable  Boeing 
service  bulletin  speciTied  in  the  following 
table;  certificated  in  any  category: 


Model 

Service  bulletin 

Revision  level 

Date 

737-100,  -200,  -300,  -400,  and  -500 

Boeing  Service  Bulletin  737-27A1214 

1   

Original  

Original  

Original  

Origirtal  

July  1.  1999 
June  24.  1999 
March  25.  1999 
June  10.  1999 
Apnl  1,  1999. 

747  

757  

767 

777  

Boeing  Alert  Service  Bulletin  747-27 A2373  

Boeing  Alert  Service  Bulletin  757-27 A0129 

Boeing  Alert  Service  Bulletin  767-27A0159  

Boeing  Alert  Service  Bulletin  777-27Ad030  

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sptecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  rudder  control  due  to 
improperly  torqued  fasteners  that  connect  the 
pushrod  to  the  rudder  pedal  assembly,  which 
could  result  in  loss  of  controllability  of  the 
airplane,  accomplish  the  following: 


Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace  the  rudder  pedal 
pushrod  fasteners  for  both  the  captains  and 
first  officer's  pedal  assemblies  with  new, 
improved  fasteners  that  use  self-locking, 
castellated  nuts  and  cotter  pins  through  the 
lx)lts  for  nut  retention,  per  the  applicable 
Boeing  service  bulletin  listed  in  the  following 
table: 
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Table  2.— Applicable  Service  Bulletins 


Model 

Service  bulletin 

Revision  level 

Date 

737-100.  -200.  -300,  -400.  and  -500 

747  

757 ,- 

Boeing  Service  Bulletin  737-27A1214 

Boeing  Alert  Service  Bulletin  747-27A2373  

Boeing  Alert  Service  Bulletin  757-27 A0129  

Boeing  Alert  Sen/ice  Bulletin  767-27A0159  

Boeing  Service  Bulletin  767-27A0159 

Boeing  Alert  Sen/ice  Bulletin  777-27A0030  

1   

Original  

Original  

Original  

1  

Original 

July  1,  1999. 
June  24,  1999. 
March  25,  1999. 

767 J 

June  10,  1999. 

767 „ 

777 J 

April  5,  2001. 
April  1.1999. 

— 

Note  2:  Replacement  actions  that  include 
replacing  the  rudder  pedal  pushrod  fasteners 
for  both  the  captain's  and  first  officer's  pedal 
assemblies  with  new.  improved  fasteners, 
which  use  self-locking,  castellated  nuts  and 
cotter  pins  through  the  bolts  for  nut 
retention,  accomplished  before  the  effective 
date  of  this  amendment,  per  Boeing  Aled 
Service  Bulletin  737-27A1214.  dated  April  8, 
1999.  are  considered  acceptable  for 
compliance  with  the  applicable  actions 
specified  in  this  amendment.    .  i 

Compliance  With  AD  98-13-12  Rl 

(b)  Accomplishment  of  the  requirements  of 
paragraph  (a)  of  this  AD  before  the  airplane 
is  added  to  the  U.S.  Register  is  acceptable  for 
compliance  with  AD  98-13-12  Rl, 
amendment  39-10930. 

Alternative  Methoils  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  htim  the  Seattle  ACO. 


rbe  is 


Special  Flight  Permits 

(d)  Special  flight  permits  maybe  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  i 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-27A1214. 
Revision  1.  dated  July  1. 1999:  Boeing  Alert 
Ser\ice  Bulletin  747-27A2373.  dated  lune 
24.  1999;  Boeing  Alert  Service  BulFetin  757- 
27A0129,  dated  March  25.  1999:  Boeing  Alert 
Service  Bulletin  767-27A0159,  dated  June 
10.  1999:  Boeing  Service  Bulletin  767- 
27A0159,  Revision  1.  dated  April  5.  2001;  or 
Boeing  Alert  Service  Bulletin  777-27A0030. 
dated  April  1,  1999;  as  applicable.  This 
incorf)oration  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 


Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 

Effective  Date 

(0  This  amendment  becomes  effective  on 
December  6,  2001. 

Issued  in  Renton.  Washington,  on  October 
24.2001. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  01-27215  Filed  10-31-01;  8.45  am] 
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COMMODITY  RJTURES  TRADING 
COMMISSION 

17  CFR  Part  41 

PIN  3038-AB87 

Listing  Standards  and  Conditions  for 
Trading  Security  Futures  Products 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
"Commission")  is  promulgating  rules 
41.21  through  41.25  under  the 
Commodity  Exchange  Act  ("CEA").' 
These  rules  relate  to  new  statutory 
provisions  enacted  by  the  Commodity 
Futures  Modernization  Act  of  2000 
("CFMA")  2  that  specify  listing 
standards  and  conditions  for  trading  of 
security  futures  products.  These  rules 
also  establish  requirements  related  to 
the  self-certification  of  rules  and  rule 
amendments,  reporting  of  data, 
speculative  position  limits,  and  special 
provisions  relating  to  contract  design  for 
cash  settlement  and  physical  delivery  of 
security  futures  products. 
EFFECTIVE  DATE:  November  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Shilts.  Acting  Director, 
Division  of  Economic  Analysis;  Thomas 
M.  Leahy,  Jr.,  Financiar Instruments 
Unit  Chief,  Division  of  Economic 


•  7  U.S.C.  1  el  seq. 

^Pub.  L.  No.  106-554.  114  Stat.  2763  (December 
21.2000). 


Analysis;  or  Gabrielle  A.  Sudik, 
Attorney,  Office  of  the  General  Coimsel, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  ISIW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5000.  E- 
mail:  (RShilts@cftc.gov), 
{TLeahy@cftc.gov),  or 
(GSudik@cftc.gov). 

SUPPLEMENTARY  INFORMATION:  The 

Commodity  Futures  Trading 
Commission  today  promulgates  new 
rules  41.21  through  41.25  under  17  CFR 
part  41,  pursuant  to  the  CEA  as 
amended  by  the  Commodity  Futures 
Modernization  Act  of  2000  (7  U.S.C.  1 
et  seq.,  as  amended  by  Appendix  E  of 
Pub.  L.  No.  106-554,  114  Stat.  2763). 

I.  Background 

A.  Overview 

On  December  21,  2000,  the  CFMA 
was  signed  into  law.  Among  other 
things,  the  CFMA  lifted  the  ban  on 
single  stock  and  narrow-based  stock 
index  futures  ("security  futiues").^  In 
addition,  the  CFMA  established  a 
framework  for  the  joint  regulation  of 
secvirity  futures  products'*  by  the  CFTC 
and  the  Securities  and  Exchange 
Commission  ("SEC").^  Section 


■"  See  Section  251(a)  of  the  CFMA.  This  trading 
previously  was  prohibited  by  Section  2(a)(l)(B)(v) 
of  the  CEA. 

■•  The  term  "security  futures  product"  is  defined 
in  Section  1a(32)  of  the  CEA  and  Section  3(a)(56) 
of  the  Exchange  Act  to  mean  "a  security  future  or 
any  put.  call,  straddle,  option,  or  privilege  on  any 
security  future."  The  term  "security  future"  is 
defined  in  Section  la(31)  of  the  CEA  and  Section 
3(a)(55)(A)  of  the  Exchange  Act  to  include  hitures 
contracts  on  individual  securities  ^nd  on  narrow- 
based  security  indexes.  The  term  "narrow-based 
security  index"  is  defined  in  Section  1a(25)  of  the 
CEA  and  Section  3(a)(55)(B)  of  the  Exchange  Act. 
Because  the  CFMA  also  provides  that  options  on 
security  futures  cannot  be  traded  until  at  least 
December  21,  2003,  security  futures  are  the  only 
security  futures  product  that  may  be  available  for 
trading  until  that  date. 

5 The  CFMA  also  prescribes  the  dates  on  which 
security  futures  trading  can  commence. 
Specifically,  trading  on  a  principal-to-principal 
basis  between  eligible  contract  participants  was  not 
permitted  until  August  21,  2001,  and  retail 
transactions  cannot  commence  until  December  21, 
2001.  Both  starting  dates  are  conditioned  upon  the 
registration  of  a  futures  association  as  a  national 
securities  association  under  the  Exchange  Act.  See 
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2(a)(1)(D)  of  the  CEA  and  Section  6(h) 
of  the  Securities  Exchange  Act  of  1934, 
as  amended  by  the  CFMA,  provide  that 
in  order  for  a  board  of  trade  to  list 
security  futures  products,  the  security 
futiu«s  products  and  the  securities 
underlying  the  security  futures  products 
must  meet  a  number  of  standards  and 
conditions  termed  "listing  standards." 

Security  futures  products  may  be 
traded  on  any  board  of  trade  that  is 
designated  as  a  contract  market  by  the 
Commission  pursuant  to  Section  5  of 
the  CEA  or  that  is  registered  with  the 
Commission  as  a  derivatives  transaction 
execution  facility  ("DTEF")  pursuant  to 
Section  5a  of  the  CEA.  In  addition, 
Section  5f(a)  of  the  CEA  permits  certain 
entities  that  are  othenvise  regulated  by 
the  SEC  to  be  designated  contract 
markets  for  the  limited  purpose  of 
trading  security  futures  products. 
Specifically,  any  board  of  trade  that  is 
registered  with  the  SEC  as  a  national 
securities  exchange  pursuant  to  Section 
6(a)  of  the  Exchange  Act,  is  registered 
with  the  SEC  as  a  national  securities 
association  piu^uant  to  Section  15A(a) 
of  the  Exchange  Act,  or  is  an  alternative 
trading  system  ("ATS")  as  defined  by 
Section  la(l)  of  the  CEA  shall  be  a 
designated  contract  market  in  security 
futures  products  if  certain  conditions 
aremet.« 

On  July  20,  2001,  the  Commission 
published  for  comment  proposed  rules 
41.21  through  41.25,^  which  addressed 
issues  related  to  listing  standards  and 
established  uniform  requirements 
related  to  position  limits,  as  well  as 
provisions  to  minimize  the  potential  for 
manipulation  and  disruption  to  the 
futures  markets  and  tmderlying 
securities  markets.^  The  proposed  rules 
also  related  to  the  allowable  types  of 
securities  tmderlying  security  futures 
products;  settlement  procediues;  who 
may  deal  in  security  futures  products; 
restrictions  on  dual  trading;  and  rules 


Section  202(a)  of  the  CFMA:  Section  6(g)(5)  of  the 
Exchange  Act. 

■See 66  Fit  44960  (August  27.  2001).  In  that 
notice,  the  Commission  adopted  new  regulations 
that  provide  notice  registration  procedures  for  a 
national  securities  exchange,  a  national  securities 
association,  or  an  alternative  trading  system  to 
become  a  designated  contract  market  in  security 
futures  products.  By  registering  with  the 
Commission,  a  national  securities  exchange,  a 
national  securities  association,  or  an  alternative 
trading  system  is,  by  definition,  a  designated 
contract  market  for  purposes  of  trading  security 
futures  products.  Hence,  references  in  these  rules  to 
designated  contract  markets  include  notice 
designated  contract  markets,  except  where 
otherwise  noted. 

'  See  66  FR  37932  (July  20,  20C1). 

"  Additional  rules  related  to  trading  halts  and  the 
cash  settlement  of  security  futures  products  were 
proposed  in  a  joint  rulemaking  by  the  Commission 
and  the  SEC.  See  66  FR  45903  (August  30,  2001). 


governing  surveillance,  audit  trails, 
trading  halts,  and  marein  requirements. 
It  should  be  noted  that  in  addition  to 
satisfying  the  listing  standards  of  the 
CEA.  security  futures  products  must 
conform  to  listing  standards  that  a 
national  securities  exchange  or  national 
securities  association  files  with  the  SEC 
imder  Section  1 9(b)  of  the  Exchange 
Act."  In  addition.  Section  6(h)(3)(C)  of 
the  Exchange  Act  imposes  the 
additional  requirement  that  the 
exchange  or  association's  listing 
standards  for  security  futures  products 
must  be  no  less  restrictive  than 
comparable  listing  standards  for 
security  options.  On  September  5,  2001, 
the  SEC  issued  guidance  for  boards  of 
trade  as  to  the  listing  standards  that 
would  satisfy  this  requirement.  >° 

B.  The  Proposed  Rules 

The  Commission  proposed  rule  41.21 
to  address  the  statutory  requirements  for 
securities  that  may  underlie  security 
futures  products.'*  Under  the  proposed 
rules,  eligible  securities  must  be 
securities  registered  pursuant  to  Section 
12  of  the  Exchange  Act  and  must  be 
common  stock  or  other  equity  securities 
as  the  Commission  and  the  SEC  deem 
appropriate.  The  proposed  rules  further 
provided  that  the  securities  must 
conform  to  any  listing  standards  the 
designated  contract  market  or  registered 
DTEF  files  with  the  SEC. 

The  Commission  proposed  rule  41.22 
to  make  it  unlawful  for  a  designated 
contract  market  or  registered  DTEF  to 
list  for  trading  or  execution  a  security 
futures  product  unless  it  provided  the 
Commission  with  a  certification  that  the 
security  futiu«s  product  and  the  board 
of  trade  meet  specified  requirements  set 
forth  in  the  CEA.*^  Accordingly, 
proposed  rule  41.22  would  require 
designated  contract  markets  and 
registered  DTEFs  to  certify  that  they 
meet  the  requirements  of  Section 
2(a)(l)(D)(i)  of  the  OlA.  That  rule 
required  certifications  regarding  the 
types  of  securities  tmderlying  security 
futures  products;  the  payment  and 
delivery  of  security  futures  products; 
who  may  trade  security  futures 
products;  dual  trading;  anti- 
manipulation  provisions;  coordinated 
surveillance;  audit  trails;  trading  halts: 
and  margin  requirements. 

With  respect  to  the  coordinated 
surveillance  requirement,  Section 


2(a)(l)(D)(i)(Vni)  of  the  CEA  requires 
designated  contract  markets  and 
registered  DTEFs  on  which  security 
futures  products  are  traded  to 
coordinate  surveillance  with  markets 
that  trade  the  tmderlying  security  or  any 
related  security,  in  order  to  detect 
manipulation  and  insider  trading.  This 
requirement  was  proposed  to  be 
implemented  by  paragraph  (g)  of 
proposed  Section  41.22,  which  would 
require  that  a  board  of  trade  certify  that 
it  is  a  full  member  of  the  Intermarket 
Surveillance  Group  (the  "ISG")." 

Proposed  rule  41.23  described  the 
procedures  for  filing  documents  with 
the  Commission  before  a  designated 
contract  market  or  registered  DTEF 
could  trade  a  seciuity  futxues  product. 
Specifically,  proposed  rule  41.23(a) 
described  the  documents  that  must  be 
filed  with  the  Commission,  including 
dociunents  and  certifications  required 
by  proposed  rules  41.22  and  41.25. 
Proposed  rule  41.23(b)  described  the 
procedures  for  voluntary  submission  by 
designated  contract  markets  and 
registered  DTEFs  for  Commission 
approval  of  security  futures  products,  as 
permitted  by  Section  5c(cK2)  of  the 
CEA.  The  proposed  rule  noted  that 
notice  designated  contract  markets  are 
not  permitted  to  request  Commission 
approval  of  security  futures  products, 
since  they  are  exempt  from  the 
provisions  of  5c  of  the  CEA  by  virtue  of 
Section  5f(b)(l)P)  of  the  CEA. 

Proposed  rule  41.24  required 
designated  contract  markets  (including 
notice  designated  contract  markets)  and 
registered  derivatives  clearing 
organizations  to  file  with  the 
Commission  a  copy  of  any  rule  or  rule 
amendment.  Proposed  paragraph  (b) 
mandated  that  the  procedures  of 
paragraph  (a)  also  apply  to  the  self- 
certification  of  rules  relating  to  seciuity 
futures  products  by  registered  DTEFs. 
notwithstanding  the  provisions  of  rule 
37.7.  Proposed  paragraph  (c)  allowed  a 
designated  contract  market,  registered 


■  See  Section  6(h)(2)  of  the  Exchange  Act. 

■0  See  Division  of  Market  Regulation  Staff  Legal 
Bulletin  No.  15  (September  5.  2001).  The  Staff  Legal 
Bulletin  is  available  on  the  SEC's  website  at 
http://www.sec.gov/interps/legal/mrslbl5.htm. 

<  >  See  Sections  2(a)(  1  )(D)(i)(I)  and  (III)  of  the  CEA. 
as  created  by  Section  251  of  the  CFMA. 

"  See  Section  2(a)(1)(D)(vii)  of  the  CEA. 


<  >  The  Intermarket  Surveillance  Group  was 
created  under  the  auspices  of  the  SEC  in  1983  as 
a  forum  to  ensure  that  national  securities  exchanges 
and  national  securities  associations  adequately 
share  surveillance  information  and  coordinate 
inquiries  and  investigations  designed  to  address 
potential  intermarket  manipulations  and  trading 
abuses.  All  national  securities  exchanges  and 
national  securities  associations  are  full  members  of 
the  ISC.  Full  members  routinely  share  a  great  deal 
of  surveillance  and  investigatory  information,  and 
this  framework  has  proven  to  be  an  essential 
mechanism  to  ensure  that  there  is  adequate 
information  sharing  and  investigatory  coordination 
for  potential  intermarket  manipulations  and  trading 
abuses.  In  view  of  the  growth  of  slock  index  futures 
contracts,  since  1967.  several  futures  exchange;  and 
non-U. S.  exchanges  and  associations  have  become 
affiliate  memt>ers  of  the  ISG.  Affiliate  members  ar« 
required  to  share  information  on  a  more  limited 
buu  with  the  ISG. 
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DTEF,  or  registered  derivatives  clearing 
organization  to  submit  rules  for 
Commission  approval,  as  pennitted  by 
Section  5c(c)(2)  of  the  CEA.  However, 
under  the  proposed  rule,  notice 
designated  contract  markets  would  not 
be  permitted  to  request  Commission 
approval  of  rules,  since  Section  5f  of  the 
C^A  exempts  these  entities  from  Section 
5c(c)(2)  of  the  CEA. 

Proposed  rule  41.25  established 
requirements  related  to  data  reporting, 
trading  halts,  speculative  position 
limits,  and  certain  contract  design 
features  related  to  the  settlement  of 
security  futures  products.  The 
Commission  proposed  paragraph  (a)(1) 
of  rule  41.25  to  require  designated 
contract  markets  and  registered  DTEFs 
to  comply  with  Part  16  of  the 
Commission's  regulations  regarding  the 
daily  reporting  of  market  data. 
Paragraph  (a)(2)  was  reserved  for  the 
establishment  of  rules  providing  for 
trading  halts  for  security  futures 
products,  which  the  Commission  and 
the  SEC  jointly  proposed  in  a  separate 
release.^'* 

Paragraph  (a)(3)  of  proposed  rule 
41.25  required  designated  contract 
markets  and  registered  DTEFs  to  adopt 
speculative  position  limits  or  position 
accountability  rules  for  listed  security 
futures  products.  The  level  of  the 
position  limit  and  whether  a  position 
limit  is  required  would  depend  upon 
the  trading  activity  and  capitalization  of 
the  security  or  securities  underlying  the 
security  futures  product. 

Paragraph  (b)  of  proposed  rule  41.25 
established  requirements  for  security 
futures  products  that  are  cash  settled. 
Paragraph  (b)  was,  in  part,  reserved  for 
rules  relating  to  acceptable  cash 
settlement  prices  of  security  futures 
products.  In  this  regard,  in  a  separate 
release,  the  Commission  and  the  SEC 
jointly  proposed  rules  relating  to  the 
acceptable  procedures  for  setting  cash 
settlement  prices  for  security  futures 
products.'^  Proposed  paragraph  (c)  of 
rule  41.25  established  requirements 
related  to  seciirity  futures  products  that 
are  settled  by  physical  delivery  of  the 
underlying  security  or  sectirities. 

C.  Overview  of  Comments  and  Final 
Rules 

The  Commission  received  four  letters 
in  response  to  its  request  for  conmient 
on  the  proposed  rules."^  Generally,  the 


''*The  proposed  rules  relating  lo  trading  halts  fur 
security  futures  products  can  be  found  at  66  FR 
45903  (August  30.  2001). 

'^The  proposed  rules  relating  to  cash  settlement 
for  security  futures  products  can  be  found  at  66  F1^ 
45903  (August  30.  2001). 

■'Comments  were  provided  by  the  Chicago 
Mercantile  Exchange  (°  CME")  on  August  20.  2001. 


commenters  supported  the  proposed 
rules,  but  objected  to,  or  offered 
suggested  modifications  relating  to, 
several  individual  provisions  or 
requirements. 

Except  to  the  extent  discussed  below, 
the  Commission  will  adopt  the  rules  as 
proposed.  The  Commission  has 
carefully  considered  the  commenters' 
views  on  the  proposed  rules  and  has 
adopted  several  revisions  to  the 
proposed  rules  consistent  with  those 
comments. 

1.  Rule  41.21:  Securities  Eligible  To 
Underlie  Security  Futures  Products 

AMEX  suggested  that  the  types  of 
securities  underlying  security  futures 
products  should  include  exchange- 
traded  funds  ("EFTs"),  trust  issued 
receipts  ("TIKs"),  American  Depositary 
Receipts  ("ADRs"),  and  closed-end 
registered  investment  companies 
("subject  securities").  AMEX  argued 
that  these  products  are  functionally 
comparable  to  common  stock  in  the 
sense  that  they  represent  shares  of 
securities  that  are  registered  under 
Section  1 2  of  the  Exchange  Act. 

The  Commission  and  the  SEC  agree 
that  ADRs  are  eligible  securities  for 
purposes  of  rule  41.21  under  certain 
conditions.  In  this  regard,  on  August  20, 
2001,  the  Commission  and  the  SEC 
issued  a  joint  order  modifying  the 
requirements  regarding  securities 
underlying  security  futures  products.  In 
CEA  and  Section  6(h)(4)(A)  of  the 
Exchange  Act.  the  Commissions 
modified  the  criteria  in  Section 
2(a)(l)(D)(I)  and  (III)  of  the  CEA  and 
Sections  6(h)(3)(A)  and  (D)  of  the 
Exchange  Act  regarding  the  seciirities 
eligible  for  underlying  security  futures 
products.  The  order  permits  a 
depositary  share,  as  defined  in 
Exchange  Act  rule  12b-2,'^  to  underlie 
a  security  future  and  be  a  component  of 
a  narrow-based  security  index,  provided 
that  two  conditions  are  met:  (1)  The 
securities  underlying  the  depositary 
share  are  registered  pursuant  to  Section 
12  of  the  Exchange  Act  and  (2)  the 
depositary  share  is  registered  under  the 
Securities  Act  of  1933  on  Form  F-6. 

Regarding  ETFs,  TIRs,  and  "subject 
securities,"  the  Commission  and  the 
SEC  will  consider  separately  the 
AMEX's  request  to  allow  these  other 
securities  to  underlie  security  futures 
products.  The  Commission  and  the  SEC 
will  also  consider  what  eligibility 
criteria  and  listing  standards  would  be 
appropriate  for  such  other  underlying 


securities.  The  Commission  and  the  SEC 
may  seek  public  comment  prior  to 
issuing  any  orders  regarding  these 
securities. 

Finally,  the  Commission  has  clarified 
the  text  of  rule  41.21  to  more  clearly 
state  that  requirements  for  listing 
securities  as  security  futures  prodficts 
relate  to  the  security  or  securities  that 
underlie  security  futures  contracts. 

2.  Rule  41.22(d):  Who  May  Trade 
Security  Futures  Products 

CBOE  noted  that  proposed  rule 
41.22(d),  which  lists  the  persons  and 
entities  who  may  trade  or  offer  security 
futures  products,  does  not  encompass 
everyone  who  currently  trades  on  the 
floor  of  CBOE;  notably,  some  market 
makers.  The  proposed  rule  provided 
that  only  five  categories  of  persons  may 
trade  security  futures  products,  "except 
to  the  extent  otherwise  permitted  under 
the  Securities  Exchange  Act  of  1934  and 
the  rules  and  regulations  thereunder 
*  *  *."  The  rule  was  drafted  in  such  a 
manner  because  Section  2(a)(l)(D)(i)(V) 
of  the  CEA  explicitly  provides  that  only 
futures  coQunission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators  or 
associated  persons  subject  to  suitability 
rules  comparable  to  those  of  a  national 
securities  association  registered 
pursuant  to  Section  15A(a)  of  the 
Exchange  Act  may  solicit,  accept  orders 
for,  or  otherwise  deal  in  any  transaction 
in  or  in  connection  with  security  futures 
products.  By  including  the  language 
"except  to  the  extent  otherwise 
permitted  imder  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder  *  *  *"the 
Commission  intended  to  encompass 
within  the  rule  all  persons  and  entities 
that  are  allowed  to  trade  security  fut\ires 
products  under  the  Exchange  Act  and 
its  rules  and  regulations. 

The  Commission  notes  that  brokers 
and  dealers  registered  with  the  SEC  may 
notice-register  with  the  Commission  to 
become  futures  commission  merchants 
or  introducing  brokers.'^'In  addition,  it 
should  be  noted  that  associated  persons 
of  notice-registered  futures  commission 
merchants  or  introducing  brokers  are 
exempt  from  registration  pursuant  to 
Section  4k(5)  of  the  CEA.  These  persons, 
however,  are  presumably  permitted  to 


the  Chicago  Board  Options  Exchange  ("CBOE")  on 
August  20.  2001.  the  American  Stock  Exchange 
("AMEX")  on  August  31.  2001,  and  the  Intermarket 
Surveillance  Group  ("ISC")  on  September  10,  2001. 
'M7CFR  240.1 2b-2. 


'"  Section  4f  of  the  CEA.  as  amended  by  Section 
252(b)  of  the  CFMA.  allows  brokers  and  dealers 
registered  with  the  SEC  to  register  with  the 
Commission  as  futures  commission  merchants  or 
introducing  brokers  so  long  as  they  adhere  to 
certain  requirements  regarding  transactions  in 
connection  with  security  futures  products.  The 
Commission  adopted  rules  regarding  the  procedures 
for  brokers  or  dealers  to  notice-register  as  a  futures 
commission  merchant  or  introducing  broker.  See  66 
FR  43080  (August  17.  2001). 
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trade  security  futures  products  under 
the  Exchange  Act,  and  therefore  qualify 
for  certification  under  rule  41.22(d). 

3.  Rule  41.22(g):  Required  Membership 
in  the  Intermarket  Surveillance  Group 

Three  conmienters  expressed  concern 
about  the  provision  in  proposed  rule 
41.22(g)  that  would  require  boards  of 
trade  trading  security  hitures  products 
to  be  full  members  of  the  Intermarket 
Surveillance  Group  in  order  to  meet  the 
coordinated  surveillance  requirement  of 
Section  (2)(a)(l)(D)(i){Vin)  of  the  CEA.i« 
The  Intermarket  Surveillance  Group 
expressed  its  belief  that  requiring  ISG 
membership  in  order  to  trade  security 
futures  products  went  beyond  the 
requirements  of  the  CFMA,  exceeds  the 
Commission's  authority,  and  is 
potentially  anti-competitive.  The  ISG 
noted  that  membership  in  the  ISG  is  not 
automatic,  and  one  current  member 
could  effectively  veto  membership  by  an 
applicant  and  thus' could  preclude 
trading  of  security  futures  products  by 
such  interested  board  of  trade.  The  ISG 
expressed  strong  support  for  a  rule  that 
would  ensure  coordinated  surveillance 
among  markets  and  noted  a  willingness 
to  work  with  the  Commission  in 
fostering  effective  surveillance 
coordination;  however,  it  stated  that 
rule  41.22(g)  as  proposed  was  an 
inappropriate  means  of  achieving 
coordinated  surveillance. 

CME  also  expressed  concern  that  not 
all  boards  of  trade  would  be  accepted  as 
full  members  of  the  ISG,  or  that  they 
may  not  be  accepted  quickly  enough  so 
that  the  boards  of  trade  could 
commence  trading  security  futures 
products  when  allowed  to  do  so  under 
the  CFMA.  CME  suggested  that  the  final 
rule  include  a  grace  period  for  boards  of 
trade  that  have  affiliate  membership 
status  and  have  applied  for  full 
membership  and  have  satisfied  the 
membership  criteria  applicable  to 
national  securities  exchanges  but  have 
not  yet  been  formally  accepted. 

AMEX  indicated  that  the  CFTC  lacked 
the  statutory  authority  to  compel  all 
boards  of  trade  that  wish  to  trade 
security  futures  products  to  be  full 
members  of  the  ISG.  Furthermore, 
AMEX  pointed  out  that  a  board  of  trade 
may  only  become  a  member  of  the  ISG 
with  the  unanimous  approval  of  all  of 
its  members.  Thus,  membership  is  not 
guaranteed,  and  in  any  case,  the 
application  process  may  be  lengthy. 

m  light  of  the  foregoing  concerns 
regarding  the  full  ISG  membership 
requirement  in  proposed  rule  41.22(g), 
the  Conunission  has  determined  to  defer 
consideration  of  this  matter  at  this  time. 


The  final  rule  published  today  simply 
sets  forth  the  requirement  that  a  board 
of  trade  certify  that  it  has  in  place 
procedures  for  coordinated  surveillance. 
The  Commission  and  the  SEC  are 
addressing  the  appropriate  means  of 
ensuring  that  this  statutory  requirement 
is  satisfied,  and  the  Commissions  will 
consider  whether  it  is  appropriate  to 
publish  final  rules  related  to  the 
coordinated  surveillance  requirement  of 
the  CEA  and  the  Exchange  Act  in  a 
separate  joint  rulemaking  related  to 
trading  halts  and  requirements  for  cash 
settlement.  2°  All  comments  received  by 
the  Conunission  regarding  membership 
in  the  ISG  in  response  to  the  instant 
rulemaking  will  be  considered  by  both 
agencies  in  the  promulgation  of  the  final 
joint  release.  Fiuther,  the  Commission 
would  welcome  additional  comment 
concerning  membership  in  the  ISG  in 
response  to  the  joint  rule  proposal. 

4.  Rules  41.22(g),  41.22(h).  and  41.22(i): 
Certifications  Required  by  Alternative 
Trading  Systems 

CBOE  raised  a  point  applicable  to 
proposed  rules  41.22(g),  (h),  and  (i) — 
namely,  that  the  exception  to  the 
required  certifications  for  the  listing 
standards  in  these  rules  should  only 
apply  to  alternative  trading  systems  that 
are  members  of  a  national  securities 
exchange  or  national  securities 
association;  and  that  the  exception,  by 
the  terms  of  the  CEA,  should  not  apply 
to  national  securities  exchanges  or 
national  securities  associations 
themselves. 

After  considering  this  comment,  the 
Conmiission  has  revised  proposed  rules 
41.22(g),  (h),  and  (i)  to  clarify  what 
entities  are  exempt  from  making  the 
certifications  required  by  those  rules, 
consistent  with  the  language  of  the  CEA 
and  the  Exchange  Act.  The  final  rules 
exempt  only  alternative  trading  systems 
from  making  these  three  certifications. 
Furthermore,  the  rules  are  clarified  to 
exempt  only  those  alternative  trading 
systems  that  are  members  of  either 
national  security  exchanges  that  have 
the  required  procedures  in  place,  or 
national  security  associations  that  have 
the  required  procedures  in  place. 

5.  Rules  41.22(0  and  41.25(a)(2): 
Trading  Halts 

CBOE  stated  that  proposed  rule 
41.22(i)  should  be  clarified  to  explain 
whether  the  circuit  breakers  already  in 
place  on  boards  of  trade  are  sufficient  to 
satisfy  the  proposed  rules  regarding 
trading  halts.  The  Commission  notes 
that  proposed  rule  41.25(a)(2)  was 
reserved  to  set  forth  requirements 


regarding  trading  halts.  As  with  * 

requirements  related  to  cash  settlement 
procedures  for  security  futxu^s 
products,  proposed  rules  related  to 
trading  halt  requirements  were  set  forth 
in  a  separate  joint  rulemaking  by  the 
Commission  and  the  SEC.^i  This  CBOE 
comment  will  be  addressed  by  the 
Commission  and  the  SEC  in 
promulgating  those  final  rules. 

6.  Rule  41.25(a)(1):  Reporting  of  Data 

AMEX  suggested  that  notice 
designated  contract  markets  (as  opposed 
to  designated  contract  markets  and 
registered  DTEFs)  should  be  exempt 
itom  the  daily  reporting  requirements  of 
proposed  41.25(a)  if  the  notice 
designated  contract  market  files 
comparable  information  with  the  SEC. 
The  Commission  routinely  collects  the 
information  required  by  part  16  of  the 
regulations  from  all  futures  exchanges, 
and  it  intends  to  do  so  for  all  exchanges 
trading  security  futures  products.  The 
Commission  is  unaware  of  any  current 
or  planned  daily  data  collection  by  the 
Securities  and  Exchange  Conunission 
that  is  comparable  to  the  data  specified 
in  Part  16.  However,  the  Commission's 
market  surveillance  staff  will  consider 
requests  by  an  exchange  seeking  relief 
frtim  pertinent  parts  of  these  reporting 
requirements  for  which  data  already  are 
available  to  the  Commission  or  are  not 
useful  to  the  Commission's  surveillance 
program. 

7.  Rule  41.25(a)(3):  Speculative  Position 
Limit  Provisions 

Three  commenters  commented  on  the 
proposed  rules  regarding  the 
requirements  for  speculative  position 
limits  or  position  accoimtability.  Two 
conunenters  noted  that  the  proposed 
position  limit  provisions  differ 
somewhat  from  the  limits  imposed  on 
security  and  seciuities  index  options.^^ 
Differences  cited  include  the 
specification  of  limits  on  a  net,  rather 
than  a  gross,  position  basis:  the 
establishment  of  numerical  limit  levels 
that  differ  frtsm  those  imposed  on 
security  and  seouities  index  options:         | 
and  the  fact  that  the  proposed  limits 
would  apply  only  during  the  last  five 
days  of  trading. 

CME  suggested  that  the  Commission 
adopt  a  position  accountability  standard 
for  all  security  futures  products  and  not 
require  that  speculative  limits  be 
imposed  for  contracts  on  less  liquid 
securities,  as  specified  in  the  proposed 
rules.  CBOE  and  AMEX  did  not  object 
to  the  proposed  speculative  position 
limit  provisions,  but  suggested  that  the 


"CME.  AMEX  uid  ISG. 


2oSm  66  FR  45903. 


"  See  66  FR  at  45918. 
"CBOE  and  AMEX. 
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Commission  coordinate  with  the  SEC  so 
that  speculative  position  limit  rules  for 
security  and  securities  index  futures 
products  are  the  same  as  those 
applicable  for  security  and  securities 
index  options.  Barring  that,  these  two 
commenters  recommended  that  the 
Commission  adopt  position  limit 
provisions  that  more  closely  resemble 
existing  limits  on  option  index  options. 
In  addition,  CME  and  AMEX  asked  that 
the  term  "least  liquid"  be  clarified  in 
connection  with  applying  speculative 
position  limits  for  narrow-based  stock 
indexes,  and  that  this  requirement  be 
linked  to  the  average  daily  trading 
volume  of  the  average  security  in  an 
index.  Finally.  CME  recommended  that 
the  "six  months"  of  calculations 
specified  in  the  proposed  rules  should 
be  made  no  more  frequently  than  once 
a  month. 

After  careful  consideration  of  the 
comments,  the  Commission  is  adopting 
the  speculative  limit  provisions  as  set 
forth  in  the  proposed  rules,  with  two 
modifications.  In  this  regard,  the 
Commission  is  modifying  proposed  rule 
41.25(a)(3)  by  adding  a  new  paragraph 
(iv)  to  clarify  how  "average  daily  trading 
volume"  is  to  be  calculated  in 
determining  whether  speculative 
position  limits  are  required  and  if  so, 
the  level  that  is  applicable.  These 
changes  require  calculations  to  be  made 
monthly  and  establish  procedures  for 
implementing  new  levels  when 
required,  consistent  with  the 
suggestions  of  CME  and  AMEX.  Further, 
for  clarification,  the  term  "least  liquid 
security"  in  rule  41.25(a)(3)(ii)  has  been 
changed  to  the  security  with  the  lowest 
average  daily  trading  volume. 

In  regard  to  CME's  suggestion  that  the 
Commission  adopt  a  position 
accountability  standard  for  all  security 
futures  products,  the  Commission 
continues  to  believe  that  speculative 
position  limits  are  appropriate  for 
contracts  based  on  securities  that  are 
less  liquid  or  less  highly  capitalized. 
Allowing  position  accountability  only 
for  contracts  that  overlie  the  most  liquid 
and  highly  capitalized  securities  is 
consistent  with  the  Commission's 
surveillance  experience  and  its  long- 
.  standing  approach  regarding  position 
accountability.  Contracts  based  on  less 
liqiiid  and  lower  capitalized  securities 
are  more  susceptible  to  manipulation  or 
price  distortions,  and  thus,  the 
Commission  believes  that  speculative 
position  limits  are  appropriate  measures 
to  minimize  the  potential  for  these 
abuses. 

In  regard  to  the  commenters' 
observations  about  differences  in  the 
proposed  security  futures  product 
speculative  position  limits  relative  to 


existing  seciuity  and  securities  index 
options  limits,  the  Commission  notes 
that  the  provisions  are  consistent  with 
the  Commission's  customary  approach 
for  all  other  futures  markets.  As  with 
other  markets,  the  Commission  believes 
that  the  speculative  position  limit  and 
position  accoimfability  provisions  set 
forth  in  the  proposal  are  necessary  to 
effectively  oversee  the  markets  and  are 
consistent  with  the  obligation  in  Section 
2(a)(l}(D)(i)(VU)  of  the  CEA  that  a 
designated  contract  market  or  registered 
DTEF  maintain  procedures  to  prevent 
manipulation  of  the  price  of  the  security 
futures  product  and  the  underlying 
security  or  securities. 

As  the  Commission  noted  in  the 
proposed  rulemaking,  the  Commission's 
proposed  position  limit  levels  were  set 
at  levels  that  are  generally  comparable 
but  not  identical  to  the  limits  that 
currently  apply  to  options  on  individual 
securities.  The  differences  mainly 
reflect  certain  provisions  adopted  for 
commodity  futures  contracts  that  reflect 
the  special  characteristics  of  those 
markets.  In  this  regard,  the  proposed 
position  limit  requirements  for  security 
futures  differ  from  individual  security 
option  position  limit  rules  in  that  the 
limits  would  apply  only  to  net  positions 
in  an  expiring  seciuity  futures  contract 
during  its  five  last  trading  days.  The 
Commission  believes  that  this  provision 
is  appropriate  since,  consistent  with  its 
experience  in  conducting  surveillance 
of  other  futures  markets,  it  is  during  the 
time  period  near  contract  expiration  that 
the  potential  for  manipulation  based  on 
an  extraordinarily  large  net  futures 
position  would  most  likely  occur. 

The  Commission  also  believes  that 
position  accountability  is  appropriate 
for  contracts  on  highly  liquid  and 
capitalized  securities.  In  this  regard,  for 
security  futures  contracts  based  on  a 
security  that  has  an  average  daily 
trading  volume  greater  than  20  million 
shares,  the  Commission  believes  that  the 
threat  of  manipulation  is  sufficiently 
reduced  such  that  an  exchange  could 
substitute  a  position  accoimtability  rule 
in  lieu  of  a  fixed  position  limit.  Under 
such  a  rule,  a  trader  holding  a  position 
in  a  security  future  that  exceeded  a 
threshold  level  determined  by  the 
exchange  (e.g.,  no  more  than  22,500 
contracts  of  100  shares)  would  agree  to 
provide  information  to  the  exchange 
regarding  that  position  and  consent  to 
halt  increasing  the  position  if  requested 
by  the  exchange. 

8.  Rule  41.25(b):  Cash  Settlement  Price 

CBOE  stated  that  the  cash  settlement 
price  for  security  futures  products 
should  be  based  on  the  underlying 
securities'  opening  price.  Proposed  nde 


41.25(b)  provided  that,  "For  cash-settled 
security  futures  products,  the  cash- 
settlement  price  must  be  reliable  and 
acceptable,  be  reflective  of  prices  in  the 
imderlying  securities  market  and  be  not 
readily  susceptible  to  manipulation." 
Part  of  proposed  rule  41.25(b)  was 
reserved  for  specific  rules  regarding 
acceptable  practices  for  the  calculation 
of  cash  settlement  prices;  text  will  be 
added  to  paragraph  (b)  in  a  future  final 
rule.  In  a  separate  rulemaking  issued 
jointly  with  the  SEC,  the  Commission 
proposed  that  cash  settlement  be  based 
on  opening  prices,  consistent  with  the 
CBOE  coniment.23  Accordingly,  the 
Commission  and  the  SEC  will  address 
CBOE's  comment  in  the  final 
rulemaking  for  that  proposal.  The 
Commission  notes  that  one  line  of  text 
has  been  removed  from  proposed  rule 
41.25(b),  due  to  changes  made  to  the 
text  of  that  proposed  rule  in  the  joint 
rulemaking.  This  change  is  hot 
substantive. 

» 

9.  Applicability  of  Rules  to  Notice- 
Registered  Entities 

CBOE  requested  clarification  as  to 
whether  the  proposed  rules  applied  to 
all  boards  of  trade,  including  those  that 
are  notice-registered  with  the 
Commission.  The  Commission  recently 
issued  final  rules  regarding  notice 
procedures  for  national  securities 
exchanges,  national  securities 
associations,  and  alternative  trading 
systems  to  become  a  designated  contract 
market  in  security  futures  products. ^^  In 
accordance  with  those  rules  and  with 
Section  5f  of  the  CEA,  any  board  of 
trade  that  registers  with- the  Commission 
as  a  notice  designated  contract  market 
is,  by  definition,  a  designated  contract 
market.  Hence,  the  rules  adopted  today 
apply  to  designated  contract  markets 
under  Section  5  of  the  CEA,  registered 
DTEFs  under  Section  5a  of  the  CEA,  and 
notice  designated  contract  markets 
under  Section  5f  of  the  CEA.  It  should 
be  noted,  however,  that  notice 
designated  contract  markets  are  exempt 
from  certain  provisions  of  the  CEA  in 
accordance  with  Section  5f(b)(l)  of  the 
CEA.  The  final  rules,  therefore,  apply  to 
all  boards  of  trade  that  trade  security 
futures  products,  except  where 
otherwise  explicitly  noted  in  the  rules. 

n.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
(the  "APA")  generally  requires  that 
rules  promulgated  by  an  agency  not  be 
made  effective  less  than  thirty  days  after 
publication,  except  for,  among  other 
things,  instances  where  the  agency  finds 


"See66FRal459ia-19. 

^<  See  66  FR  44960  (August  27.  2001). 
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good  cause  to  make  a  rule  effective 
sooner,  and  has  published  that  finding 
together  with  the  rule.^s  Pursuant  to  the 
CFMA,  beginning  on  August  21,  2001, 
eligible  contract  participants  may  trade 
security  futures  products  on  a  principal- 
to-principal  basis.  The  rules  being 
published  today  affect  the  products  that 
eligible  contract  participants  may  trade 
on  a  designated  contract  market  or 
registered  DTEF.  The  CFTC  believes 
good  cause  exists  for  the  rules  to 
become  effective  immediately,  so  that 
boards  of  trade  can  list  security  futures 
products  for  trading  by  eligible  contract 
participants,  as  contemplated  by  the 
CFMA.  Furthermore,  to  the  extent  that 
these  rules  have  been  promulgated  in 
substantially  the  same  form  as  the 
proposed  rules,  any  affected  boards  of 
trade  are  already  familiar  with  the  rules. 
Therefore,  the  Commission  concludes 
that  there  is  good  cause  for  making  these 
rules  effective  immediately  upon 
publication. 

m.  Costs  and  Benefits  of  the  Rules 

Section  15  of  the  CEA  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation.26  The  Commission 
understands  that,  by  its  terms,  Section 
15  does  not  require  the  Commission  to 
quantify  the  costs  and  benefits  of  a  new 
regulation  or  to  determine  whether  the 
benefits  of  the  proposed  regulation 
outweigh  its  costs.  Nor  does  it  require 
that  each  proposed  rule  be  analyzed  in 
isolation  when  that  rule  is  a  component 
of  a  larger  package  of  rules  or  rule 
revisions.  Rather,  Section  15  simply 
requires  the  Commission  to  "consider 
the  costs  and  benefits"  of  its  action. 

Section  15  further  specifies  that  costs 
and  benefits  shall  be  evaluated  in  light 
of  five  broad  areas  of  market  and  public 
concern:  protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  of 
concern  and  could  in  its  discretion 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  was  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  any  of  the  purposes  of  the 
CEA. 

These  rules  constitute  one  part  of  a 
package  of  related  rule  provisions.  The 
ndes  provide  guidance  and  establish 
procedures  for  trading  facilities  to 


comply  with  governing  laws  related  to 
security  futures  products.  The 
Commission  considered  the  costs  and 
benefits  of  these  rules,  in  light  of  the 
specific  areas  of  concern  identified  in 
Section  15. ^'^  The  rules  should  have  no 
effect,  from  the  standpoint  of  imposing 
costs  or  creating  benefits,  on  the 
financial  integrity  or  price  discovery 
function  of  the  futures  and  options 
markets  or  on  the  risk  management 
practices  of  trading  facilities  or  others. 
The  rules  also  should  have  no  material 
effect  on  the  protection  of  market 
participants  and  the  public  and  should 
not  impact  the  efficiency  and 
competition  of  the  markets. 

The  Commission  solicited  comments 
about  its  consideration  of  these  costs 
and  benefits.^"  The  Commission 
received  no  comments.  Accordingly,  the 
Commission  has  determined  to  adopt 
the  regulations  discussed  above. 
Changes  made  to  the  proposed  rules  as 
a  result  of  the  conunents  do  not  affect 
the  Commission's  consideration  of  the 
costs  and  benefits  of  this  rulemaking. 

IV.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
("PRA")  of  1995,  44  U.S.C.  3501  et  seq.. 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  This 
ndemaking  contains  information 
collection  requirements  within  the 
meaning  of  the  PRA.  The  Commission 
submitted  a  copy  of  this  part  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review  in  accordance  with 
44  U.S.C.  3507(d). 

Collection  of  Information:  Part  41, 
Relating  to  Secm-ity  Futures  Products, 
OMB  Control  Number  3038-0059. 

No  comments  were  received  in 
response  to  the  Commission's  invitation 
in  the  notice  of  proposed  rulemaking  to 
comment  on  any  paperwork  burden 
associated  with  these  rules.^^  See  44 
U.S.C.  3507(d)(2). 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  Conunission  from  the  CFTC 
Clearance  Officer,  1155  21st  Street,  NW, 
Washington,  DC  20581,  (202)  418-5160. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
federal  agencies,  in  promulgating  rules, 
to  consider  the  impact  of  those  rules  on 
small  entities.  The  rules  adopted  herein 


would  affect  contract  markets,  registered 
DTEFs,  and  derivatives  clearing 
organizations.  The  Commission 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  small  entities  in 
accordance  with  the  RFA.  In  its 
previous  determinations,  the 
Commission  concluded  that  contract 
markets,  registered  derivatives  trading 
execution  facilities,  and  derivatives 
clearing  organizations  are  not  small 
entities  for  the  purpose  of  the  RFA.'"  In 
the  proposed  rulemaking,  the  Chairman 
certified  that  these  rules  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.^* 
The  Commission  invited  comment  on 
this  determination,  but  received  no 
comments. 

V.  Statutory  Authority 

The  Commission  has  the  authority  to 
propose  these  rules  pursuant  to  Sections 
la,  2(a)(1)(D),  and  5c(c)  of  the  CEA.  7 
U.S.C.  la,  2(a)(1)(D),  and  7a-2(c). 

List  of  Subiects  in  17  CFR  Part  41 

Reporting  and  recordkeeping 
requirements,  Security  futures  products. 

Text  of  Rules 

In  accordance  with  the  foregoing, 
Tide  17,  chapter  1  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  41— SECURmr  FUTURES 
PRODUCTS 

1.  The  authority  citation  for  Part  41 
continues  to  read  as  follows: 

Authority:  Sections  251  and  252.  Pub.  L. 
106-554.  114  Stat.  2763;  7  U.S.C.  la.  2.  6f. 
6j.  7a-2.  12a. 

2.  Subpart  C  is  added  to  read  as 
follows: 

SubfMrt  C — Requirements  and  Standards 
for  Security  Futures  Products 

41.21  Requirements  for  underlying 
securities. 

41.22  Required  certifications. 

41.23  Listing  of  security  future»  products 
for  trading. 

41.24  Rule  amendments  to  security  futures 
products. 

41.25  Additional  conditions  for  trading 
security  futures  products. 


"5  U.S.C.  553(d)(3). 
»7U.S.C19. 


i'66FR  at  37936. 
"66  FR  at  37936. 
»66  FR  at  37936. 


"See  47  FR  18618.  18619  (April  30.  1982) 
(contract  markets);  66  FR  42256.  42268  (August  10. 
2001)  (registered  derivatives  trading  execution 
facilities):  66  FR  45604.  4S609  (August  29.  2001) 
(derivatives  clearing  organizations). 

"  See  5  U.S.C  605(b). 
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Subpart  C — Requirements  and 
Standards  for  Listing  Security  Futures 
Products 

§  41 .21    Requirements  for  underlying 
securities. 

(a)  Security  futures  products  based  on 
a  single  security.  A  futures  contract  on 

a  single  security  is  eligible  to  be  traded 
as  a  security  futures  product  only  if: 

(1)  The  underlying  security  is 
registered  pursuant  to  Section  12  of  the 
Seciuities  Exchange  Act  of  1934; 

(2)  The  underlying  security  is: 
(i)  Common  stock,  or 

(ii)  Such  other  equity  security  as  the 
Commission  and  the  SEC  jointly  deem 
appropriate;  and, 

(3)  The  underlying  security  conforms 
with  the  listing  standards  for  the 
security  futures  product  that  the 
designated  contract  market  or  registered 
derivatives  transaction  execution 
facility  has  filed  with  the  SEC  under 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934. 

(b)  Security  futures  product  based  on 
two  or  more  securities.  A  futures 
contract  on  an  index  of  two  or  more 
securities  is  eligible  to  be  traded  as  a 
seciuity  futures  product  only  if: 

(1)  Tne  index  is  a  narrow-based 
security  index  as  defined  in  Section 
la(25)oftheAct; 

(2)  The  securities  in  the  index  are 
registered  pursuant  to  Section  1 2  of  the 
Securities  Exchange  Act  of  1934; 

(3)  The  securities  in  the  index  are: 
(i)  Common  stock,  or 

(ii)  Such  other  equity  securities  as  the 
Commission  and  the  SEC  jointly  deem 
appropriate;  and, 

(4)  The  index  conforms  with  the 
listing  standards  for  the  security  futiu^s 
product  that  the  designated  contract 
market  or  registered  derivatives 
transaction  execution  facility  has  filed 
with  the  SEC  under  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934. 

§  41 .22    Required  certifications. 

It  shall  be  unlawful  for  a  designated 
contract  market  or  registered  derivatives 
transaction  execution  facility  to  list  for 
trading  or  execution  a  security  futures 
product  unless  the  designated  contract 
market  or  registered  derivatives 
transaction  execution  facility  has 
provided  the  Commission  with  a 
certification  that  the  specific  security 
futures  product  nr  products  and  the 
designated  contract  market  or  registered 
derivatives  transaction  execution 
facility  meet,  as  applicable,  the 
following  criteria: 

(a)  The  underlying  security  or 
securities  satisfy  the  requirements  of 
§41.21; 

(b)  If  the  security  futures  product  is 
not  cash  settled,  arrangements  are  in 


place  with  a  clearing  agency  registered 
pursuant  to  section  1 7A  of  the 
Secuirities  Exchange  Act  of  1934  for  the 
payment  and  delivery  of  the  securities 
underlying  the  security  futures  product; 

(c)  Common  clearing.  [Reserved] 

(d)  Only  futures  commission 
merchants,  introducing  brokers, 
commodity  trading  advisors,  commodity 
pool  operators  or  associated  persons 
subject  to  suitability  rules  comparable  to 
those  of  a  national  securities  association 
registered  pursuant  to  section  15A(a)  of 
the  Securities  Exchange  Act  of  1934  and 
the  rules  and  regulations  thereunder, 
except  to  the  extent  otherwise  permitted 
under  the  Securities  Exchange  Act  of 
1934  and  the  rules  and  regulations 
thereunder,  may  solicit,  accept  any 
order  for,  or  otherwise  deal  in  any 
transaction  in  or  in  connection  with 
security  futiues  products; 

(e)  If  the  board  of  trade  is  a  designated 
contract  market  pursuant  to  section  5  of 
the  Act  or  is  a  registered  derivatives 
transaction  execution  facility  pursuant 
to  section  5a  of  the  Act,  dual  trading  in 
these  security  futiu-es  products  is 
restricted  in  accordance  with  §41.27; 

(f)  Trading  in  the  security  futures 
products  is  not  readily  susceptible  to 
manipulation  of  the  price  of  such 
security  futures  product,  nor  to  causing 
or  being  used  in  the  manipulation  of  the 
price  of  any  underlying  security,  option 
on  such  seciirity,  or  option  on  a  group 
or  index  including  such  securities, 
consistent  with  the  conditions  for 
trading  of  §41.25; 

(g)  Procedures  are  in  place  for 
coordinated  siuveillance  among  the 
board  of  trade,  any  market  on  which  any 
security  underlying  a  security  futures 
product  is  traded,  and  other  markets  on 
which  any  related  security  is  traded  to 
detect  manipulation  and  insider  trading. 
A  board  of  trade  that  is  an  alternative 
trading  system  does  not  need  to  make 
this  certification,  provided  that: 

(1)  The  alternative  trading  system  is  a 
member  of  a  national  securities 
association  registered  pursuant  to 
section  15A(a)  of  the  Securities 
Exchange  Act  of  1934  or  national 
securities  exchange  registered  pursuant 
to  section  6(a)  of  the  Securities 
Exchange  Act  of  1934;  and 

(2)  The  national  securities  association 
or  national  securities  exchange  of  which 
the  alternative  trading  system  is  a 
member  has  in  place  such  procedures; 

(h)  An  audit  trail  is  in  place  to 
facilitate  coordinated  surveillance 
among  the  board  of  trade,  any  market  on 
which  any  security  underlying  a 
security  futures  product  is  traded,  and 
any  market  on  which  any  related 
seciirity  is  traded.  A  board  of  trade  that 
is  an  alternative  trading  system  does  not 


need  to  make  this  certification,  provided 
that: 

(1)  The  alternative  trading  system  is  a 
member  of  a  national  securities 
association  registered  pursuant  to 
section  15A(a)  of  the  Securities 
Exchange  Act  of  1934  or  national 
securities  exchange  registered  pursuant 
to  section  6(a)  of  the  Securities 
Exchange  Act  of  1934;  and 

(2)  The  national  securities  association 
or  national  securities  exchange  of  which 
the  alternative  trading  system  is  a 
member  has  in  place  such  procedures; 

(i)  Procedures  are  in  place  to 
coordinate  regulatory  trading  halts 
between  the  board  of  trade  and  markets 
on  which  any  security  underlying  the   • 
security  futures  product  is  traded  and 
other  markets  on  which  any  related 
security  is  traded.  A  board  of  trade  that 
is  an  alternative  trading  system  does  not 
need  to  make  this  certification,  provided 
that: 

(1)  The  alternative  trading  system  is  a 
member  of  a  national  securities 
association  registered  pursuant  to 
section  15A(a)  of  the  Securities 
Exchange  Act  of  1934  or  national 
securities  exchange  registered  piusuant 
to  section  6(a)  of  the  Securities 
Exchange  Act  of  1934;  and 

(2)  The  national  securities  association 
or  national  securities  exchange  of  which 
the  alternative  trading  system  is  a 
member  has  in  place  such  procedures; 
and 

(j)  The  margin  requirements  for  the 
security  futures  product  will  comply 
with  the  provisions  specified  in  §41.43 
through  §41.48. 

§  41 .23    Listing  of  security  futures 
products  for  trading. 

(a)  Initial  listing  of  products  for 
trading.  To  list  new  security  futures 
products  for  trading,  a  designated 
contract  market  or  registered  derivatives 
transaction  execution  facility  shall 
submit  to  the  Commission  at  its 
Washington,  DC  headquarters,  either  in 
electronic  or  hard-copy  form,  to  be 
received  by  the  Commission  no  later 
than  the  day  prior  to  the  initiation  of 
trading,  a  filing  that: 

(1)  Is  labeled  "Listing  of  Security 
Futures  Product;" 

(2)  Includes  a  copy  of  the  product's 
rules,  including  its  terms  and 
conditions; 

(3)  Includes  the  certifications  required 
by  §41.22; 

(4)  Includes  a  certification  that  the 
terms  and  conditions  of  the  contract 
comply  with  the  additional  conditions 
for  trading  of  §  41.25;  and 

(5)  If  the  board  of  trade  is  a  designated 
contract  market  pursuant  to  section  5  of 
the  Act  or  a  registered  derivatives 
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transaction  execution  facility  pursuant 
to  section  5a  of  the  Act,  it  includes  a 
certification  that  the  security  futures 
product  complies  with  the  Act  and  rules 
thereunder. 

(b)  Voluntary  submission  of  security 
futures  products  for  Conimission 
approval.  A  designated  contract  market 
or  registered  derivatives  transaction 
execution  facility  may  request  that  the 
Commission  approve  any  seciuity 
futiires  product  imder  the  procediu^s  of 
§  40.5  of  this  chapter,  provided  however 
that  the  registered  entity  shall  include 
the  certification  required  by  §41.22 
with  its  submission  vmder  §40.5  of  this 
chapter.  Notice  designated  contract 
markets  may  not  request  Commission 
approval  of  security  futures  products. 

§  41 .24    Rule  amendments  to  security 
futures  products 

(a)  Self-certification  of  rules  and  rule 
amendments  by  designated  contract 
markets  and  registered  derivatives 
clearing  organizations.  A  designated 
contract  market  or  registered  derivatives 
clearing  organization  may  implement 
any  new  rule  or  rule  amendment 
relating  to  a  security  futures  product  by 
submitting  to  the  Commission  at  its 
Washington,  E)C  headquarters,  either  in 
electronic  or  hard-copy  form,  to  be 
received  by  the  Commission  no  later 
than  the  day  prior  to  the 
implementation  of  the  rule  or  rule 
amendment,  a  filing  that: 

(1)  Is  labeled  "Seciuity  Futures 
Product  Rule  Submission;' 

(2)  Includes  a  copy  of  the  new  rule  or 
rule  amendment; 

(3)  Includes  a  certification  that  the 
designated  contract  market  or  registered 
derivatives  clearing  organization  has 
filed  the  rule  or  rule  amendment  with 
the  Securities  and  Exchange 
Commission,  if  such  a  filing  is  required; 
and 

(4)  If  the  board  of  trade  is  a  designated 
contract  market  pursuant  to  section  5  of 
the  Act  or  is  a  registered  derivatives 
clearing  organization  pursuant  to 
section  5b  of  the  Act,  it  includes  the 
documents  and  certifications  required  to 
be  filed  with  the  Commission  pursuant 
to  §  40.6  of  this  chapter,  including  a 
certification  that  the  security  futures 
product  complies  with  the  Act  and  rules 
thereunder. 

(b)  Self-certification  of  rules  by 
registered  derivatives  transaction 
execution  facilities.  Notwithstanding 
§  37.7  of  this  chapter,  a  registered 
derivatives  transaction  execution 
facility  may  only  implement  a  new  rule 
or  rule  amendment  relating  to  a  security 
futures  product  if  the  registered 
derivatives  transaction  execution 
facility  has  certified  the  rule  or  rule 


amendment  pursuant  to  the  procedures 
of  paragraph  (a)  of  this  section. 

(c)  Voluntary  submission  of  rules  for 
Commission  review  and  approval.  A 
designated  contract  market,  registered 
derivatives  transaction  execution 
facility,  or  a  registered  derivatives 
clearing  organization  clearing  security 
futures  products  may  request  that  the 
Commission  approve  any  rule  or 
proposed  rule  or  rule  amendment 
relating  to  a  security  futures  product 
under  the  procedures  of  §  40.5  of  this 
chapter,  provided  however  that  the 
registered  entity  shall  include  the 
certifications  required  by  §41.22  with 
its  submission  under  §  40.5  of  this 
chapter.  Notice  designated  contract 
markets  may  not  request  Commission 
approval  of  rules. 

f41.25    Additional  conditions  for  trading 
for  security  futures  products 

(a)  Common  provisions. 

(1)  Reporting  of  data.  The  designated 
contract  market  or  registered  derivatives 
transaction  execution  facility  shall 
comply  with  chapter  16  of  this  title 
requiring  the  daily  reporting  of  market 
data. 

(2)  Regulatory  trading  halts. 
[Reserved.] 

(3)  Speculative  position  limits.  The 
designated  contract  market  or  registered 
derivatives  transaction  execution 
fecility  shall  have  rules  in  place 
establishing  position  limits  or  position 
accountabili^  procedures  for  the 
expiring  futures  contract  month.  The 
designated  contract  market  or  registered 
derivatives  transaction  execution 
facility  shall, 

(i)  Adopt  a  net  position  limit  no 
greater  than  13,500  (100-share)  contracts 
applicable  to  positions  held  during  the 
last  five  trading  days  of  an  expiring 
contract  month;  except  where, 

(A)  For  security  futures  products 
where  the  average  daily  trading  volume 
in  the  underlying  security  exceeds  20 
million  shares,  or  exceeds  15  million 
shares  and  there  are  more  than  40 
million  shares  of  the  underlying 
security  outstanding,  the  designated 
contract  market  or  registered  derivatives 
transaction  execution  facility  may  adopt 
a  net  position  limit  no  greater  than 
22,500  (100-share)  contracts  applicable 
to  positions  held  during  the  last  five 
trading  days  of  an  expiring  contract 
month;  or 

(B)  For  security  futures  products 
where  the  average  daily  trading  volume 
in  the  underlying  security  exceeds  20 
million  shares  and  there  are  more  than 
40  million  shares  of  the  underlying 
security  outstanding,  the  designated 
contract  market  or  registered  derivatives 
transaction  execution  facility  may  adopt 


a  position  accountability  rule.  Upon 
request  by  the  designated  contract 
market  or  registered  derivatives 
transaction  execution  facility,  traders 
who  hold  net  positions  greater  than 
22,500  (100-share)  contracts,  or  such 
lower  level  specified  by  exchange  rules, 
must  provide  information  to  the 
exchange  and  consent  to  halt  increasing 
their  positions  when  so  ordered  by  the 
exchange. 

(ii)  For  a  security  futures  product 
comprised  of  more  than  one  security, 
the  criteria  in  paragraphs  (a)(3)(i)(A)  and 
(a)(3)(i)(B)  of  this  section  must  apply  to 
the  security  in  the  index  with  the  lowest 
average  daily  trading  volume. 

(iii)  Exchanges  may  approve 
exemptions  from  these  position  limits 
pursuant  to  rules  that  are  consistent 
with  §  150.3  of  this  chapter. 

(iv)  For  purposes  of  this  section, 
average  daily  trading  volume  shall  be 
calculated  monthly,  using  data  for  the 
most  recent  six-month  period.  If  the 
data  justify  a  higher  or  lower 
speculative  limit  for  a  security  future, 
the  designated  contract  market  or 
registered  derivatives  transaction 
execution  facility  may  raise  or  lower  the 
position  limit  for  that  security  future 
effective  no  earlier  than  the  day  after  it 
has  provided  notification  to  the 
Commission  and  to  the  public  under  the 
submission  requirements  of  §41.24.  If 
the  data  require  imposition  of  a  reduced 
position  limit  for  a  security  future,  the 
designated  contract  market  or  registered 
derivatives  transaction  execution 
facility  may  permit  any  trader  holding  a 
position  in  compliance  with  the 
previous  position  limit,  but  in  excess  of 
the  reduced  limit,  to  maintain  such 
position  through  the  expiration  of  the 
security  futures  contract;  provided  that 
the  designated  contract  market  or 
registered  derivatives  transaction 
execution  facility  does  not  find  that  the 
position  poses  a  threat  to  the  orderly 
expiration  of  such  contract. 

(b)  Special  requirements  for  cash- 
settled  contracts.  For  cash-settled 
security  futures  products,  the  cash- 
settlement  price  must  be  reliable  and 
acceptable,  be  reflective  of  prices  in  the 
underlying  securities  market  and  be  not 
readily  susceptible  to  manipulation. 

(c)  Special  requirements  for  physical 
delivery  contracts.  For  security  futures 
products  settled  by  actual  delivery  of 
the  underlying  security  or  securities, 
payment  and  delivery  of  the  underlying 
security  or  securities  must  be  effected 
through  a  clearing  agency  that  is 
registered  pursuant  to  section  17A  of  the 
Securities  Exchange  Act  of  1934. 
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Issued  in  Washington,  DC,  on  October  25. 
2001,  by  the  Commission. 
Jean  A.  Webb, 
Secretary. 
IFR  Doc.  01-27320  Filed  10-31-rOl:  8:45  am) 

BILLING  CODE  6351 -01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  84  and  183 

46  CFR  Part  25 
[USC6-1 999-6580] 
RIN2115-AF70 

Certification  of  Navigation  Lights  for 
Uninspected  Commercial  Vessels  and 
Recreational  Vessels 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  requiring 
domestic  manufacturers  of  vessels  to 
install  only  certified  navigation  lights 
on  all  newly  manufactured  uninspected 
commercial  vessels  and  recreational 
vessels.  This  rule  aligns  the 
requirements  for  these  lights  with  those 
for  inspected  commercial  vessels  and 
with  requirements  for  all  other 
mandatory  safety  equipment  carried  on 
board  all  vessels.  The  Coast  Guard 
expects  the  resulting  reduction  in  the 
use  of  noncompliant  lights  to  improve 
safety  on  the  water. 
DATES:  This  final  rule  is  effective 
November  1,  2002.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  rule  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
1,2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-1 999-6580  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U,S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street,  SW., 
Washington,  E)C,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Randolph  J.  Doubt,  Project  Manager, 
Office  of  Boating  Safety,  Coast  Guard,  by 
telephone  at  202-267-6810  or  by  e-mail 
at  rdoubfeicomdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard.  Chief,  Dockets, 


Department  of  Transportation, 
telephone  202-366-5149. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  to 
establish  requirements  for  approval, 
certification,  installation,  and 
performance  of  navigation  lights  on 
vessels  less  than  20  meters  in  length  in 
the  Federal  Register  on  September  7, 
1978  (43  FR  39946),  and  a  supplemental 
notice  on  December  29,  1980  (45  FR 
85468).  It  published  a  notice 
withdrawing  the  proposed  rulemaking 
in  the  Federal  Register  on  January  7, 
1982  (47  FR  826).  The  proposed  rule 
was  withdrawn  because  a  newly 
established  voluntary  standard  and 
Coast  Guard  enforcement  policies  were 
deemed  sufficient. 

On  October  9, 1997,  the  Coast  Guard 
published  in  the  Federal  Register  (62 
FR  52673)  a  request  for  comments  on 
whether  navigation  lights  on 
uninspected  commercial  vessels  and 
recreational  vessels  need  to  be 
regulated.  We  received  34  comments. 
On  August  4,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Certification  of  Navigation 
Lights  for  Uninspected  Commercial 
Vessels  and  Recreational  Vessels  in  the 
Federal  Register  (65  FR  47936),  We 
received  1 1  comments  on  the  proposed 
rule.  No  public  hearing  was  requested 
and  bone  was  held. 

Background  and  Purpose    . 

The  rule  will  direct  manufacturers  of 
uninspected  commercial  vessels  and 
recreational  vessels  to  install  only 
navigation  lights  certified  and  labeled  as 
meeting  the  technical  requirements  of 
the  Navigation  Rules.  It  will  standardize 
the  navigation  light  requirement  for 
uninspected  conunercial  vessels  and 
recreational  vessels  with  the 
requirement  for  inspected  commercial 
vessels.  This  action  is  consistent  with 
the  treatment  for  all  other  items  of  safety 
equipment. 

Previously,  only  lights  specifically 
manufactured  for  inspected  commercial 
vessels  were  regulated.  These 
regulations  appear  in  Title  46  CFR 
subchapter  )-Electrical  Engineering,  and 
they  state  in  part  that  each  light  must 
"be  certified  by  an  independent 
laboratory  to  the  requirements  of 
[Underwriters  Laboratories,  Inc.  (UL)] 
1104  or  an  equivalent  standard"  and  be 
so  labeled.  The  "independent 
laboratory"  must  be  recognized  by  the 
Coast  Guard  as  bonafide  and  have  been 
placed  on  a  list,  which  is  available  from 
G-MSE-3  at  U.S.  Coast  Guard 


Headquarters,  2100  Second  Street,  SW,, 
Washington,  DC  20593-0001. 

Rulemakings  to  establish  regulatory 
controls  of  navigation  lights  on 
iminspected  commercial  vessels  and 
recreational  vessels  were  proposed  in 
September  1978  and  December  1980. 
They  were  withdrawn  in  January  1982 
because  a  newly  established  voluntary 
standard  and  Coast  Guard  enforcement 
policies  were  deemed  sufficient  to 
eliminate  the  need  for  the  regulation. 
However,  by  1997,  several  entities 
concerned  with  recreational  boating 
safety  were  calling  for  regiilations. 

Before  April  1997,  a  manufacturer  of 
navigation  lights  for  uninspected 
commercial  vessel  and  recreational 
vessels  could  voluntarily  apply  for  a 
"Letter  of  Acceptance"  from  the  U.S. 
Coast  Guard  for  its  light  models.  The 
Coast  Guard  would  compare  a 
laboratory  report  for  each  model  sent  by 
the  manufacturer  with  the  technical 
requirements  of  the  International  and 
Inland  Navigation  Rules  (together 
referred  to  as  the  "Navigation  Rules").  If 
the  reported  data  indicated  that  the  light 
met  the  requirements  of  the  Navigation 
Rules,  the  Coast  Guard  would  grant  a 
'Letter  of  Acceptance,"  allowing  the 
manufactiuer  to  label  the  light  as  "U.S. 
Coast  Guard  Accepted."  The  public 
often  interpreted  tbe  acceptance  label  as 
meaning  that  a  light  was  "U.S.  Coast 
Guard  Approved." 

To  eliminate  the  confusion,  the  Coast 
Guard  stopped  issuing  Letters  of 
Acceptance  in  April  1997. 
Consequently,  vessel  Qianufacturers, 
owners,  surveyors,  vessel  inspectors, 
and  boarding  officials  could  rely  only 
on  a  statement  from  the  navigation  light 
manufactiu^r  that  a  model  of  light 
complied  with  the  technical 
requirements  of  the  Navigation  Rules. 

In  1997  the  National  Boating  Safety 
Advisory  Council  (NBSAC)— 
representing  operators  and 
manufacturers  of  recreational  vessels. 
State  boating  officials,  and  national 
boating  organization — and  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  passed 
resolutions  asking  the  Coast  Guard  to 
require  that  navigation  lights  installed 
on  recreational  vessels  offered  for  sale  to 
the  public  be  certified.  The  Navigation 
Safety  Advisory  Council  (NAVSAC) 
passed  a  similar  resolution  relating  to 
uninspected  commercial  vessels.  In  the 
report,  "Recreational  Boat  Collision 
Accident  Research,"  UL  recommended 
that  the  Coast  Guard  take  stronger 
measures  to  ensure  that  navigation 
lights  installed  in  recreational  vessels 
meet  the  reqiiirements  established  by 
the  Navigation  Rules. 
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A  request  for  comments  on  the 
proposed  rulemaking  was  published  in 
the  Federal  Register  on  October  9, 1997. 
State  law-enforcement  personnel,  vessel 
owners,  marine  professionals 
(manufacturers  and  marine  surveyors), 
standard-setting  organizations, 
manufacturers  of  navigation  lights,  and 
a  laboratory  testing  navigation  lights 
submitted  comments.  Of  the  34 
respondents,  28  favored  the  rule.  Some 
expressed  concern  about  installing 
lights  in  vessels  with  bow-high  cruising 
trim  angles  that  tend  to  obstruct 
sidelight  visibility.  While  it  would  not 
require  certification  of  navigation  light 
installations,  the  rule  will  require  that 
the  installed  lights  be  certified  as 
compliant  with  the  visibility 
requirements  established  by  the 
Navigation  Rules.  A  complete 
discussion  of  these  comments  was 
included  in  the  NPRM,  which  may  be 
fbimd  in  the  docket  at  the  locations 
listed  under  ADDRESSES. 

In  its  response  to  the  October  1997 
request  for  comments,  UL  stated  that 
during  the  past  20  years  compliance 
with  the  Navigation  Rules  for  navigation 
lights  has  steadily  declined.  UL  stated 
that  about  half  of  the  lights  tested  have 
foiled  to  meet  minimum  performance 
requirements. 

To  address  this  decline  in 
compliance,  the  rule  requires  that  vessel 
manufacturers  install  only  lights  that  are 
certified.  The  new  requirement  will 
provide  evidence  of  compliance  to 
vessel  manufactiuers,  surveyors, 
owners,  inspectors,  and  boarding 
officials.  It  includes  the  same 
requirements  as  those  for  navigation 
lights  for  inspected  commercial  vessels; 
however,  the  light  test  requirements  are 
less  stringent.  It  also  aligns  with  the 
International  Navigation  Rule 
requirement  (COLREGS)  for  "Approval" 
(33  CFR,  subchapter  D,  Annex  I.) 

The  rule  does  not  apply  to  the 
replacement  of  existing  navigation  lights 
on  vessels  completed  before  the 
designated  effective  date. 

Discussion  of  Comments  and  Changes 

Respondents  to  the  NPRM  published 
August  4,  2000,  included  State  law- 
enforcement  officials,  a  marine  safety 
service,  a  tug  operator,  several  tug  and 
tow  operation  companies,  and  two 
waterways  associations  representing  the 
towing  industry.  Of  the  nine 
respondents,  four  favored  the 
rulemaking. 

All  opposing  comments  came  from 
representatives  of  the  towing  industry. 
Some  cited  the  expense  of  certifying 
barge  mooring  lights:  however,  barge 
mooring  lights  are  outside  the  scope  of 


this  rule  because  they  are  not  generally 
installed  by  the  builder. 

Other  comments  requested  that 
commercial  vessel  lights  be 
grandfathered.  Although  the  NPRM  did 
not  specify  that  this  rulemaking  applied 
to  only  newly  manufactured  vessels, 
that  was  the  original  intent.  This  has 
b^n  clarified  in  the  final  rule  by  adding 
an  applicability  section  to  the  new 
subpart  25.10  in  46  CFR.  We  also  added 
a  definition  section  to  the  new  subpart 
25.10.  Furthermore,  only  uninspected 
commercial  vessels  and  recreational 
vessels  are  within  the  rule's  scope,  as 
inspected  commercial  vessels  are 
covered  in  other  regulations. 

Another  comment  recommended  that 
when  non-certified  lights  need  to  be 
replaced  that  they  be  replaced  %vith 
certified  Lights.  The  Coast  Guard 
disagrees  with  this  comment.  A  planned 
amendment  to  Navigation  Rule  38  will 
grand&ther  all  existing  lights,  whether 
installed  or  on  the  shelf,  impljring  that 
original  equipment  may  be  replaced  in 
kind. 

Conunents  also  expressed  concern 
about  bulb  "monopolies"  resulting  from 
this  rulemaking.  Tlie  labeling 
requirements  c»ll  for  "identification  of 
the  bulb  used  in  the  compliance  test." 
Although  "identification"  will  include 
bulb  make  along  with  specifications 
regarding  wattage,  rated  voltage,  and 
filament  configuration,  this  rule  does 
not  preclude  the  use  of  any  make  bulb 
that  allows  the  performance 
requirements  of  the  light  to  be  satisfied. 

One  towing  company  cited  lack  of 
enforcement  of  the  Navigation  Rules  as 
the  crux  of  the  problem  while  another 
objected  to  using  "pre-focus  lamps" 
(lamps  with  screened  lenses  designed  to 
meet  the  sector  requirements)  rather 
than  "incandescent  rough  service 
lamps."  Neither  of  these  comments  are 
within  the  scope  of  this  rule.  However, 
the  intent  of  this  rulemaking  is  to 
discourage  the  use  of  non-compliant 
lights  on  iminspected  commercial 
vessels  and  recreational  vessels  as  a  step 
in  enforcing  the  Navigation  Rules.  A 
requirement  for  "approval,"  or  third- 
party  certification,  has  always  existed  in 
the  International  Navigation  Rules.  The 
intent  to  establish  a  similar  requirement 
in  the  Inland  Rules  is  evidenced  by 
Inland  Rule,  Annex  I,  84.25  Approval, 
ciurently  marked  "reserved."  This  rule 
satisfies  that  intent. 

Additionally,  the  need  for  this  rule  is 
reflected  in  a  memo  bom  Marine  Safety 
Office,  New  Orleans  to  the  Executive 
Director,  Navigation  Safety  Advisory 
Committee  that  details  problems 
associated  with  lights  noncompliant 
with  the  International  Navigation  Rules 
and  the  Inland  Rules  and  includes 


accident  examples  implicating  improper 
navigation  lights.  This  memo  has  been 
placed  in  the  docket  for  this  rulemaking 
as  supplemental  information  and  may 
be  viewed  at  the  locations  listed  on  the 
ADDRESSES  section  of  this  document. 

Of  those  favoring  the  rulemaking,  a 
comment  bora  a  State  law-enforcement 
agency  reported  that  a  significant 
number  of  collisions  occur  d\u"ing  the 
hours  of  darkness  or  reduced  visibility, 
and  that  not  seeing  the  other  vessel's 
navigation  lights  is  commonly  cited  as 
the  cause.  The  U.S.  Coast  Guard  agrees 
with  this  comment  and  has  placed  a 
letter  from  the  City  of  Fort  Lauderdale 
and  the  U.S.  Coast  Guard's  response  in 
the  docket  for  this  rulemaking  as 
supplemental  information.  Tbe  letter 
refers  to  a  horrendous  nighttime 
collision  in  November  1997,  which 
prompted  an  accident  record  review 
that  caused  city  officials  to  question  the 
adequacy  of  the  navigation  lights. 

One  conunent  recommended  a  more 
stringent  labeling  requirement.  The 
Coast  Guard  agrees  and  has  amended 
the  labeling  requirement  to  read  that  the 
label  must  be  permanent  and  indelible 
and  that  it  be  visible  without  removing 
or  disassembling  the  light.  Another 
comment  favoring  the  rulemaking  stated 
that  UL  1104  is  too  stringent  as  a  testing 
standard.  The  Coast  Guard  also  agrees 
with  this  comment.  ABYC  A-16,  the 
most  basic  standard,  has  been 
substituted  for  UL  1104. 

The  aforementioned  comments, 
combined  with  those  received  from  UL 
in  response  to  our  original  request  for 
comments  on  October  9, 1997,  indicate 
substantial  support  for  the  rulemaking. 
The  UL  comments  state  that  more  than 
half  of  the  lights  for  small  craft,  which 
are  not  regulated,  do  not  comply  with 
minimum  Navigation  Rule 
requirements,  but  most  regulated  lights, 
that  is,  those  for  commercial  vessels,  do. 

The  new  rule  will  be  placed  in  Title 
33  CFR,  Part  183,  subpart  M,  and  not 
subpart  I.  We  noticed  after  publication 
of  the  NPRM  that  subpart  I  applies  only 
to  gasoline-powered  vessels.  To  ensure 
that  the  regulation  properly  applies  to 
all  uninspected  commercial  and 
recreational  vessels,  as  originally  stated 
in  the  preamble  to  the  NPRM  (65  FR 
47938),  we  are  recodifying  the 
regulation  in  a  new  subpart.  This  has 
required  that  we  draft  new  applicabilify 
and  definitions  sections  to  be  placed  in 
subpart  M.  These  additions  do  not 
change  the  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatory  action'  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
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and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (OMB)  has  not  reviewed  this 
rule  under  that  Order.  Since  we  expect 
the  economic  effect  of  this  rule  to  be 
very  minimal,  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  not  necessary. 

Costs  of  the  Rule 

(1)  Manufacturers  of  navigation  lights 
will  incur  initial  costs  for  laboratory 
tests  to  certify  that  their  lights  comply 
with  Navigation  Rules.  This  may  result 
in  a  minor  increase  in  the  market  price 
for  certified  lights.  Navigation  light 
manufacturers  will  pass  these  costs  on 
to  vessel  manufactiu^rs.  In  turn,  the 
vessel  manufacturers  will  charge 
consumers  more.  We  conclude  that 
these  increases  should  be  so  small  that 
their  effect  on  vessel  manufacturers  and 
consumers  will  be  neghgible. 


Most  recreational  vessel 
manufacturers  install  navigation  lights 
on  their  vessels.  We  have  discovered 
that  eight  types  of  lights  are  now  on  the 
market,  and  each  light  manufacturer 
may  make  multiple  models  of  each  type. 
Our  survey  of  available  lights 
determined  that  each  manufacturer 
produces  an  average  of  10  models  for  ' 
each  type  and  introduces  3  new  models 
a  year.  Certification  will  require  that  a 
representative  light  of  each  model  pass 
a  performance  test  before  it  is  marketed. 
Specifically,  we  identified  nine 
domestic  manufactiirers  of  lights  that 
this  rule  might  affect.  To  conduct  a  cost 
analysis  involving  these  nine 
manufacturers  we  must  allow  a  one-year 
delay  in  the  effective  date  of  this  rule. 
The  one-year  delay  will  allow  the 
navigation  light  manufacturers  time  to 
alter  their  products  and  procedures  to 
meet  certification  requirements. 
Consequently,  initial  costs  will  not 
begin  to  incur  until  the  year  2002,  when 


the  rule  becomes  effective.  Given  that  3 
new  models  are  introduced  each  year, 
we  will  set  a  period  of  15  years  over 
which  the  analysis  of  the  impacts  of  this 
rule  will  span.  For  the  first  year,  2002, 
we  have  analyzed  the  cost  of  certifying 
currently  available  models.  For  the 
remaining  fourteen  years,  2003-2016, 
we  analyze  the  cost  of  certifying  new 
models. 

An  e-mail  exchange  between  the 
Office  of  Boating  Safety  and  a 
navigation  light  manufacturer  regarding 
costs  associated  with  this  rule  can  be 
found  in  the  docket  for  this  rulemaking. 

In  conversations  with  UL  and  Imanna 
Laboratory,  testing  laboratories 
approved  by  the  Coast  Guard,  we 
developed  an  estimate  of  $500  for  a 
performance  test  of  each  model.  Volume 
discounts  for  multiple  model  tests  from 
these  laboratories  will  decrease  the  cost 
of  each  model  to  $400.  We  can  therefore 
calculate  a  partial  cost  of  the  rule  as 
follows. 


Types  of  light 


No. 


of  models  of 
lights 


No.  of 
manufacturers 


Cost  per  test  for 
each  model 


Total  cost 


10 


$400 


$288,000 


To  accoimt  for  the  current  value  of 
benefits  and  costs  in  the  future,  we 
determined  the  present  value  of  this 
cost  to  2001  through  discounting.  The 
present  value  represents  the  expected 
value  of  any  benefits  or  costs-one-time 
"or  recurring-discoimted  by  the  interest 
rate  compounded  over  the  period  of 
analysis.  The  Office  of  Management  and 
Budget  requires  that  all  Federal 
Agencies,  including  the  Department  of 


Transportation,  use  a  standard  discount 
rate  of  7  percent,  which  we  incorporate 
into  our  cost  analysis.  A  partial 
calculation  of  the  total  cost  of  the  rule 
is  therefore  the  following: 

($288.000)/(1.07)l  =  $269,158.88  = 
Partial  Cost  1 

This  figure  is  the  one-time  testing  cost 
for  the  total  of  all  existing  models  of 
lights  occurring  during  the  first  year  of 
the  regulation.  If  a  manufacturer  decides 
to  introduce  a  new  model  of  light,  that 


model  will  also  have  to  be  tested  by  an 
independent  laboratory  approved  by  the 
Coast  Guard  before  it  can  be  marketed. 
When  calculating  costs,  we  must  also 
accoimt  for  the  three  new  models  of 
lights  that  each  manufacturer  sends 
yearly  to  the  market.  In  order  to  perform 
this  calculation  we  sum  the  cost  over 
the  remaining  14  years  using  a  discount 
rate  of  7  percent  through  the  following 
formula: 


J 

V[(no.  of  manufacturers) X (no.  of  models) x  (testing  cost  per  light )]/(!. 07)" 


We  know  that  the  nine  manufacturers 
of  navigation  lights  introduce  three  new 
models  each  year  with  a  testing  cost  of 


$400  per  model.  We  can  say  that  the 
cost  associated  with  testing  three  new 
models  each  year  can  be  calculated  by 


inserting  the  number  of  manufacturers, 
number  of  models,  and  testing  costs  into 
the  above  equation. 


15 


^[(9)x(3)x($400)]/(1.07)"  =$88,272.00  =  Partial  Cost  2 

11=2 


The  present  value  of  the  total  testing 
over  15  years  is  therefore: 

$269,158.88  +  $88,272.00  = 
$357,430.88 

(2)  New  labeling  requirements  for  the 
certified  lights  will  add  to  the  cost  of  the 
regulation.  Much  of  the  verification  will 
be  printable  on  an  insert  with  the 


package,  or  on  a  sticker  (described  in 
Title  33  CFR  183.810).  This  rule  will  not 
involve  modification  of  the  package  to 
accommodate  the  labeling.  Using 
estimates  from  labeling  companies,  we 
have  determined  that  manufacturers 
will  pay  about  $240  for  1,000  labels. 
Since  the  Notice  of  Proposal  for 


Rulemaking,  we  have  obtained  a  more 
accurate  cost  for  labels  and  have  revised 
our  analysis  to  include  $240  for  labeling 
costs  in  the  formula.  When  computing 
labeling  costs,  we  make  the  following 
assumptions:  each  model  will  need 
1000  labels,  each  of  9  manufacturers 
produces  10  models  of  each  of  6  light 
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types,  and  each  manufacturer  labeling  for  the  10  models  of  each  type 

introduces  3  new  models  per  year.  We        of  light, 
first  compute  the  one-time  cost  of 


Types  of  light 


No.  of  models  of 
lights 


No.  of 
manufacturers 


Labeling  costs  for 
each  model 


Partial  labeling  cost 


10 


$240 


$172,800 


In  computing  the  cost  of  labeling  we  to  $172,800  for  obtaining  $205,500  as 

must  also  include  a  one-time  $45  plate  the  labeling  cost  for  the  existing  ten 

charge  for  each  model.  This  means  that  models.  The  present  value  of  this  cost 

10  X  9  X  8  x  45  =  $32,400  must  be  added  is  $205,500/1.07  or  $192,056. 


The  cost  of  labeling  for  the  three  new 
models  of  lights  introduced  can  be 
computed  as  follows: 


15 


J^ [(9  manufacnirers  x  3  new  models  x  $240)]/(l  .07)"  =  52.963. 


n=2 

Calctilating  labeling  costs  for  the  three  new  models  would  again  require  us  to  add  the  one-time  cost  of  the  plate. 

15 

5^  [(9  manufacturers  x  3  new  models  x  $45)]/(l  .07)"  =  $695.1 4. 

n=2 


The  total  cost  of  labeling  would 
therefore  be  $192,056  +  52,963  +  695.14 
or  $245,714.14.  This  represents  Partial 
Cost  3.  Finally  we  can  say  that  the 
present  value  of  the  total  cost  of  the  rule 
is: 

Partial  Cost  1  +  Partial  Cost  2  +  Partial 
Cost  3  =  $269,158.88  +  $88,272.00 
+  $245,714.14  =  $60.3145.02 

Benefits  of  the  Rule 

(1)  Certification  will  place  navigation 
lights  under  regulatory  control 
comparable  to  that  affecting  all  other 
items  of  mandatory  safety  equipment. 
This  will  result  in  a  general 
improvement  in  reliability,  quaUty,  and 
effectiveness  of  domestic  and  imported 
lights  available  to  domestic 
manufacturers  of  vessels. 

(2)  This  rule  will  discourage  the 
practice  of  installing  lights,  custom- 
made  or  other,  that  are  not  compliant 
with  the  Navigation  Rules.  Navigation 
lights  are  safety  equipment  with  the 
designated  ptirpose  of  preventing 
coUisions.  According  to  the  2000 
Boating  Accident  Reporting  Database 
(BARD)  statistics  collected  by  the  U.S. 
Coast  Guard,  accidents  due  to  collisions 
with  another  vessel  account  for  35 
percent  of  all  reported  boating  accidents 
occurring  over  the  year.  These  collisions 
lead  to  fatalities  and  injuries  as  well  as 
property  damage.  Consequently, 
fatalities  and  injuries  due  to  a  collision 
with  another  vessel  comprise  around  10 
percent  of  all  reported  fatalities  and  32 
percent  of  all  reported  injuries  arising 


from  recreational  boating  accidents. 
These  BARD  statistics  also  indicate  that 
accidents  involving  a  collision  with 
another  vessel  result  in  property 
damages  amounting  to  $8,735,300.  The 
intent  of  this  regulation  is  to  reduce 
these  numbers  and  lessen  the  costs 
society  pays  in  terms  of  property 
damage,  lives  lost,  or  injiu-ies  when 
coUisions  occur. 

(3)  Lack  of  compliance  with  rules  for 
navigation  lights  has  also  led  to  recalls 
of  certain  recreational  vessels.  Under 
the  Federal  Boat  Safety  Act  of  1971,  the 
U.S.  Coast  Guard  can  declare  non- 
complaint  lights  as  "defective"  once 
they  are  installed.  Recreational  boats 
with  defective  items  are  subject  to  recall 
completely  at  the  vessel  manufacturers' 
expense.  According  to  U.S  Coast  Guard 
data  on  recalls,  recreational  vessels  of 
13  different  makes  have  been  recalled  as 
a  result  of  the  navigation  lights  failing 
to  comply  with  the  Navigation  Rides 
since  1990.  This  regulation  would 
therefore  minimize  the  recall  cost 
burden  placed  on  vessel  manufactiuers 
by  assuring  them  that  a  light  meets  the 
Navigation  Rules  requirements  before 
they  begin  installation. 

(4)  Certification  will  also  facilitate 
exports  to  countries  enforcing  the 
requirement  of  the  COLREGS  for 
approval  of  navigation  lights. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  independently  owned  and 
operated  and  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 
We  identified  nine  manufacturers  who 
could  be  affected  by  this  rule.  Four  out 
of  the  nine  manufacturers  qualify  as 
small  businesses  by  the  size  standards 
of  the  Small  Business  Association 
(SB A).  However,  we  observed  that  the 
four  businesses  we  identified  as  small 
entities  offer  fewer  models  of  each  type 
of  light  than  their  larger  competitors. 
These  4  manufacturers  offer  between  1 
and  5  models  of  each  type,  which  is 
well  below  the  average  of  10  models 
each.  Therefore,  we  do  not  believe  that 
they  will  bear  a  disproportionate 
amount  of  the  burden  of  this  rule.  We 
have  found  that  these  four 
manufacturers  have  annual  revenues  of 
$2.5m-$5.0m;  $5.0m-$10m;  $10m-$20m; 
and  $20m-$50m.  The  greatest  possible 
cost  for  testing  and  labeling  incurred  by 
these  four  light  manufacturers  would  be 
$18,000.  or  $685  (testing  +  labeling 
costs)  X  6  light  types  x  5  models  per 
type.  In  addition  to  this,  if  they  each  test 
at  least  two  new  models  per  year  then 
they  will  have  to  bear  an  extra  $1,280. 
or  $685  X  2.  A  total  of  $19,200  is  well 
below  5  percent  of  the  revenue  of  even 
the  smallest  company,  indicating  that 
this  regulation  will  have  a  negligible 
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effect  on  revenues  to  these  small 
businesses.  We  expect  prices  in  the 
industry  will  remain  stable  allowing 
companies  to  competitively  enter  the 
industry.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FArR  (1-888-734-3247). 

Collection  of  Information    ' 

This  rule  would  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other 
similar  actions.  The  title  and 
description  of  the  collections,  a 
description  of  those  who  perform  them, 
and  an  estimate  of  the  total  annual 
burden  follow.  The  estimate  covers  the 
time  for  submitting  a  new  model  of  light 
to  the  third-party  certifier  and  for 
designing  a  label  for  each  model  of  light. 

Summary  of  the  Collection  of 
Information 

The  rule  will  impose  a  new  burden  of 
collection  of  information  on 
manufacturers  of  navigational  lights  for 
uninspected  commercial  vessels  and 
recreational  vessels.  Each  manufacturer 
of  the  lights  would  incuir  a  one-time 
burden  of  submitting  paperwork  to  the 
third-party  certifier  and  of  designing 
labeling  for  each  model  of  light. 

Need  and  Proposed  Use  for  Information 

This  collection  of  information  is 
necessary  to  accomplish  the  third-party 
certification  and  the  labeling.  The  third- 
party  certifier  would  use  the 
information  to  document  and  test  the 
models  of  lights.  Once  the  model  had 


passed  performance  testing,  the 
manufacturer  of  the  light  would  design 
and  provide  a  label  for  its  product  so  the 
consumer  would  know  that  the  product 
was  certified. 

Description  of  Respondents 

The  collection  of  information  would 
affect  the  current  manufactuirers  of 
navigational  lights  for  recreational  and 
uninspected  vessels.  It  would  also  affect 
any  future  manufacturers  that  may  enter 
the  market. 

Number  of  Respondents 

There  are  nine  manufacturers  of  lights 
in  the  market.  This  collection  of 
information  will  affect  them  all. 

Frequency  of  Response 

This  collection  would  take  place  only 
when  a  manufactiirer  undertook  to  place 
a  new  light  on  the  market. 

Burden  of  Response 

We  estimate  that  it  would  take  one 
employee  about  one  hour  to  prepare  the 
paperwork  to  submit  a  light  for 
performance  tests.  He  or  she  woiUd  be 
an  administrative  assistant  and,  as  such, 
would  cost  around  $24  an  hour.  If  each 
of  these  manufactiuers  submitted  three 
new  models  of  lights  for  testing  each  > 
year,  the  burden  for  the  submitted 
would  be  27  hours  and  $648. 

We  also  estimate  that  it  would  take 
one  employee  about  one  hoiu*  to  update 
the  labeling  for  each  new  model.  He  or 
she,  too,  would  cost  around  $24  an 
hoiu.  The  burden  for  the  labeling 
requirement  would  likewise  be  27  hoiu« 
and  $648  if  each  of  nine  manufacturers 
submitted  3  new  models  for  testing  each 
year. 

Estimate  of  Total  Annual  Burden 

Using  the  above  estimates,  the  total 
burden  in  hours  would  be  54  and  the 
total  cost  would  be  $1,296. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
35)7(d),  we  have  submitted  a  copy  of 
this  rule  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection.  The  section 
numbers  are  33  CFR  part  183  and  46 
CFR  25.  The  corresponding  approval 
number  from  OMB  is  OMB  Control 
Number  2115-0645,  which  expires  on 
September  9,  2003.  You  are  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 


effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

It  is  well  settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Guard.  It  is  also 
well  settled,  now,  that  all  of  the 
categories  covered  in  46  U.S.C.  3306, 
3703,  7101,  and  8101  (design, 
construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  maiuiing  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States. 
(See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  United 
States  V.  Locke  and  Intertanko  v.  Locke, 
529  U.S.  89,  120  S.Ct.  1135  (March  6. 
2000).)  Because  the  States  may  not 
regulate  within  this  category, 
preemption  under  Executive  Order 
13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
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health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  riot  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  (34)(d),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
requirement  for  certification  of 
navigation  lights  should  not  have  any 
environmental  impact.  A  Determination 
of  Categorical  Exclusion  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  84 

Navigation  (water).  Waterways. 

33  CFR  Part  183 

Incorporation  by  reference.  Marine 
safety. 

46  CFR  Part  25 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33^ 
CFR  parts  84  and  183,  and  46  CFR  part 
25,  as  follows: 


PART  84— ANNEX  I:  POSITIONING 
AND  TECHNICAL  DETAILS  OF  LIGHTS 
AND  SHAPES 

1.  The  citation  of  authority  for  part  84 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  2071;  49  CFR  1.46. 

2.  Add  §  84.25  to  read  as  follows: 

§84^    Approval. 

The  construction  of  Ughts  and  shapes 
and  the  installation  of  lights  on  board 
the  vessel  must  satisfy  the 
Commandant,  U.S.  Coast  Guard. 

PART  163— BOATS  AND  ASSOCIATED 
EQUIPMENT 

3.  The  citation  of  authority  for  part 
183  continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46. 

4.  Amend  §  183.5  (b)  by  adding  in 
alphabetical  order  the  following 
standard: 

§  183.5    Incorporation  by  reference. 

*        •        •        *        • 

(b)*** 

American  Boat  and  Yacht  Council,  Inc..  3069 
Solomons  Island  Road,  Edgewater, 
Maryland  21037-1416 
ABYC  A-16  ElecU-ic  Navigation  Lighte- 
1997  §  183.810 


5.  Add  subpart  M  to  part  183  to  read 
as  follows: 

Subpart  M— Navigation  Ughto 

183.801     Applicability. 
183.803    Definitions. 
183.810    Navigation  light  certification 
requirements. 

§183.801    Applicablltty. 

This  subpart  applies  to  recreational 
vessel  manufacturers,  distributors,  and 
dealers  installing  such  equipment  in 
new  recreational  vessels  constructed 
after  November  1,  2002. 

{183.803    Definitlont. 

As  used  in  this  subpart: 

Dealer  means  any  person  who  is 
engaged  in  the  sale  and  distribution  of 
recreational  vessels  to  purchasers  who 
the  seller  in  good  faith  believes  to  be 
purchasing  any  such  recreational  vessel 
for  purposes  other  than  resale. 

Distributor  means  any  person  engaged 
in  the  sale  and  distribution  of 
recreational  vessels  for  the  purpose  of 
resale. 

Manufacturer  means  any  person 
engaged  in: 

(1)  The  manufacture,  construction,  or 
assembly  of  recreational  vessels,  or 


(2)  The  importation  of  recreational 
vessels  into  the  United  States  for 
subsequent  sale. 

Navigation  lights  are  those  lights 
prescribed  by  the  Navigation  Rules 
(Commandant  Instruction  16672.2 
series)  to  indicate  a  vessel's  presence, 
type,  operation,  and  relative  heading. 

§183.810    Navigation  light  certification 
requirement*. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  each  navigation  light 
must — 

(1)  Meet  the  technical  standards  of  the 
applicable  Navigation  Rules; 

(2)  Be  certified  by  a  laboratory  listed 
by  the  Coast  Guard  to  the  standards  of 
ABYC  A-16  (incorporated  by  reference, 
see  §  183.5)  or  equivalent,  although 
portable  battery-powered  lights  need 
only  meet  the  requirements  of  the 
standard  applicable  to  them;  and 

(3)  Bear  a  permanent  and  indelible 
label  that  is  visible  without  removing  or 
disassembling  the  light  and  that  states 
the  following: 

(i)  "USCG  Approval  33  CFR  183.810." 

(ii)  "MEETS ."  (Insert  the 

identification  name  or  number  of  the 
standard  under  paragraph  (a)(2)  of  this 
section,  to  which  the  laboratory  type- 
tested.) 

(iii)  "TESTED  BY .  *  (Insert  the 

name  or  registered  certification-mark  of 
the  laboratory  listed  by  the  Coast  Guard 
that  tested  the  fixture  to  the  standard 
under  paragraph  (a)(2)  of  this  section.) 

(iv)  Name  of  manufacturer. 

(v)  Number  of  model. 

(vi)  Visibility  of  the  light  in  nautical 
miles. 

(vii)  Date  on  which  the  light  was  type- 
tested. 

(viii)  Identification  and  specifications 
of  the  bulb  used  in  the  compliance  test. 

(b)  If  a  light  is  too  small  to  attach  the 
required  label — 

(1)  Place  the  information  from  the 
label  in  or  on  the  package  that  contains 
the  light;  and 

(2)  Mark  each  light  "USCG"  followed 
by  the  certified  range  of  visibility  in 
nautical  miles  (nm),  for  example, 
"USCG  2nm".  Once  installed,  this  mark 
must  be  visible  without  removing  the 
light. 

46  CFR  PART  25— REQUIREMENTS 

6.  The  citation  of  authority  for  part  25 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b):  46  U.S.C. 
3306,  4302;  49  CFR  1.46. 

7.  Amend  §  25.01-3(b)  by  adding  the 
following  standard  in  numerical  order 
to  those  listed  under  American  Boat  and 
Yacht  Council  as  follows: 
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f  2S.01-3    Incorporation  by  reference. 

***** 

(b)*  •  * 
Standard  A-16-f?.  Electric 
Navigation  Lights,  July  1997  §25.10-3 


8.  Add  subpart  25.10  to  part  25  to 
read  as  follows: 

Subpart  25.10— Navigation  Lights 

Sec. 

25.10-1     Applicability. 
25.10-2     Definitions. 
25.10-3    Navigation  light  certification 
requirements. 


§25.10-1    Applicability. 

This  subpart  applies  to  vessel 
manufectiu^rs,  distributors,  and  dealers 
installing  navigation  lights  on  all 
uninspected  commercial  vessels,  except 
those  completed  before  November  7, 
2002. 


125.10-2    Definitions. 

As  used  in  this  subpart: 

Dealer  means  any  person  who  is 
engaged  in  the  sale  and  distribution  of 
vessels  to  purchasers  who  the  seller  in 
good  faith  beUeves  to  be  purchasing  any 
such  vessel  for  purposes  other  than 
resale. 

Distributor  means  any  person  engaged 
in  the  sale  and  distribution  of  vessels  for 
the  purpose  of  resale. 

Manufacturer  means  any  person 
engaged  in: 

(1)  The  manufacture,  construction,  or 
assembly  of  vessels,  or 

(2)  The  importation  of  vessels  into  the 
United  States  for  subsequent  sale. 

Navigation  lights  are  those  lights 
prescribed  by  the  Navigation  Rules 
(Commandant  Instruction  16672.2 
series)  to  indicate  a  vessel's  presence, 
type,  operation,  and  relative  heading. 

125.10-3    Navigation  light  certification 
requirements. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  each  navigation  light 
must — 

(1)  Meet  the  technical  standards  of  the 
applicable  Navigation  Rules; 

(2)  Be  certified  by  a  laboratory  listed 
by  the  Coast  Guard  to  the  standards  of 
ABYC  A-16  (incorporated  by  reference, 
see  §  25.01-3).  or  equivalent,  although 
portable  battery-powered  lights  need 
only  meet  the  requirements  of  the 
standard  applicable  to  them:  and 

(3)  Bear  a  permanent  and  indelible 
label  stating  the  following: 

(i)    usee  Approval  33  CFR  183.810  " 

(ii)  "MEETS    ."(Insert  the 
identification  name  or  number  of  the 
standard  under  paragraph  (a)(2)  of  this 
section,  to  which  the  light  was  type- 
tested.) 


(iii)  "TESTED  BY  _."  (Insert  the  name 
or  registered  certification-mark  of  the 
laboratory  listed  by  the  Coast  Guard  that 
tested  the  fixtiue  to  the  standard  imder 
paragraph  (a)(2)  of  this  section.) 

(iv)  Name  of  Manufacturer. 

(v)  Niunber  of  Model. 

(vi)  Visibility  of  the  light  in  nautical 
miles  (nm). 

(vii)  Date  on  which  the  light  was  type- 
tested. 

(viii)  Identification  of  bvdb  used  in  the 
compliance  test. 

(b)  If  a  light  is  too  small  to  attach  the 
required  label — 

(1)  Place  the  information  fi-om  the 
label  in  or  on  the  package  that  contains 
the  light;  and 

(2)  Mark  each  light  "USCG"  followed 
by  the  certified  range  of  visibility  in 
nautical  miles,  for  example,  "USCG 
2nm."  Once  installed,  this  mark  must  be 
visible  without  removing  the  Ught. 

Dated :  October  4 .  200 1 . 
Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard,  Acting 

Assistant  Commandant  for  Operations. 

(FR  Doc.  01-27385  Filed  10-31-^1;  8:45  am] 
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Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Servica 

50  CFR  Part  100 

SubsisterKe  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  D; 
Emergency  Closures  and 
Adjustments— Yukon  River  Drainage 

AGENCIES:  Forest  Service,  USDA;  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Emergency  closures  and 
adjustments. 

SUMMARY:  This  provides  notice  of  the 
Federal  Subsistence  Board's  in-season 
management  actions  to  protect  chinook 
and  chum  salmon  escapement  in  the 
Yukon  River  drainage.  These  regulatory 
adjustments  and  the  closures  provide  an 
exception  to  the  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  published  in  the 
Federal  Register  on  February  13,  2001. 
Those  regulations  established  seasons, 
harvest  limits,  methods,  and  means 
relating  to  the  taking  of  fish  and 
shellfish  for  subsistence  uses  during  the 
2001  regulatory  year. 


DATES:  The  twenty-eighth  Yukon  River 
drainage  action  is  effective  September 
10,  2001,  through  November  9,  2001,  for 
Subdistrict  6A;  and  September  11,  2001, 
through  November  9,  2001,  for 
Subdistrict  5A.  See  SUPPLEMENTARY 
INFORMATION  for  effective  dates  of  the 
fourth  through  twenty-seventh  Yukon 
River  drainage  actions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  telephone  (907)  786-3888.  For 
questions  specific  to  National  Forest 
System  lands,  contact  Ken  Thompson, 
Subsistence  Program  Manager,  USDA — 
Forest  Service,  Alaska  Region, 
telephone  (907)  786-3592. 
SUPPLEMENTARY  INFORMATION: 


Previously  Efifiective  Dates 

The  fourth  Yukon  River  drainage 
action  was  effective  Jime  12,  2001, 
through  August  1 1 ,  2001 ,  for  Districts  1 , 
2,  and  3.  The  fifth  Yukon  River  drainage 
action  was  effective  Jime  13,  2001, 
through  August  12,  2001,  for  District  4. 
The  sixth  Yukon  River  drainage  action 
was  effective  Jime  19,  2001,  through 
August  18,  2001,  for  the  Coastal  District; 
June  21,  2001,  through  August  18,  2001, 
for  District  1;  June  24,  2001,  through 
August  18,  2001,  for  District  2;  and  June 
27,  2001,  through  August  18,  2001,  for 
District  3.  The  seventh  Yidcon  River 
drainage  action  was  effective  June  22, 
2001,  through  July  30,  2001,  for  District 
5.  The  eighth  Yukon  River  drainage 
action  was  effective  Jime  26,  2001, 
through  August  25,  2001,  for  Districts  1- 
4.  The  ninth  Yukon  River  drainage 
action  was  effective  June  28,  2001, 
through  August  27,  2001,  for  District  1; 
July  1,  2001,  through  August  27,  2001, 
for  District  2;  and  July  4,  2001,  through 
August  18,  2001,  for  District  3.  The 
tenth  Yukon  River  drainage  action  was 
effective  July  1 ,  2001 ,  through  August 
30,  2001,  for  Subdistrict  4 A  and  July  4, 
2001,  through  August  30,  2001,  for 
Subdistricts  4B  and  4C.  The  eleventh 
Yukon  River  drainage  action  was 
-    effective  July  1 ,  2001 ,  through  August 
— 30^01,  for  Districts  1,  2,  3,  and  4  and 
Subdistricts  5A,  5B,  and  5C.  The  twelfth 
Yukon  River  drainage  action  was 
effective  July  4,  2001.  through  - 
September  2,  2001,  for  the  Koyukuk 
River.  The  thirteenth  Yukon  River 
drainage  action  was  effective  July  5, 
2001,  through  September  4,  2001.  for 
District  1  and  July  6,  2001.  through 
September  4,  2001,  for  Districts  2  and  3. 
The  fourteenth  Yukon  River  drainage 
action  was  effective  July  8,  2001, 
through  September  6,  2001,  for 
Subdistrict  4 A  and  July  11,  2001, 
through  September  6,  2001,  for 
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Subdistricts  4B  and  4C.  The  fifteenth 
Yukon  River  drainage  action  was 
effective  July  10,  2001,  through 
September  8,  2001,  for  Subdistricts  5B 
and  5C.  The  sixteenth  Yukon  River 
drainage  action  was  effective  July  13, 
2001,  through  September  11,  2001,  for 
Subdistrict  5 A  and  July  17,  2001, 
through  September  1 1 ,  2001 ,  for 
Subdistrict  5D.  The  seventeenth  Yukon 
River  drainage  action  was  effective  July 
20,  2001,  through  September  18,  2001, 
for  Districts  1,2,  and  3.  The  eighteenth 
Yukon  River  drainage  action  was 
effective  July  20,  2001,  through 
September  18,  2001,  for  Subdistrict  5A. 
The  nineteenth  Yukon  River  drainage 
action  was  effective  July  29,  2001, 
through  September  27,  2001,  for  District 
4  including  the  Koyukuk  River.  The 
twentieth  Yukon  River  drainage  action 
was  effective  July  27,  2001,  through  July 
30,  2001,  for  all  Federal  waters  of  the 
Yukon  River  drainage.  The  twenty-first 
Yukon  River  drainage  action  was 
effective  August  2,  2001,  through 
October  1,  2001,  for  Subdistrict  5D  and 
August  3,  2001,  through  October  1, 
2001,  for  Subdistricts  5A,  5B,  and  5C. 
The  twenty-second  Yukon  River 
drainage  action  was  effective  August  6, 
2001,  through  October  5,  2001,  for  all 
Federal  waters  of  the  Yukon  River 
drainage.  The  twenty-third  Yukon  River 
drainage  action  was  effective  August  6, 
2001.  Uuough  October  5,  2001,  for 
Districts  1-3;  August  7,  2001,  through 
October  5,  2001,  for  Subdistricts  5B  and 
5C;  and  August  8,  2001,  through 
October  5,  2001,  for  District  4.  The 
twenty-fourth  Yukon  River  drainage 
action  was  effective  August  8,  2001, 
through  October  7,  2001,  for  District  4; 
August  9,  2001,  through  October  7, 
2001,  for  Subdistricts  5B  and  5C  and 
Districts  1-3.  The  twenty-fifth  Yukon 
River  drainage  action  was  effective 
August  9,  2001,  through  October  9, 
2001 ,  for  Subdistrict  5A.  The  twenty- 
sixth  Yukon  River  drainage  action  was 
effective  August  10,  2001,  rescinding 
the  twenty-second  Yukon  River  action 
for  Districts  1-6.  The  twenty-seventh 
Yukon  River  drainage  action  is  effective 
August  20,  2001,  through  October  19, 
2001,  for  Subdistrict  6A;  and  August  21, 
2001,  through  October  19,  2001,  for 
Subdistrict  5A. 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands  in  Alaska,  unless  the  State 


of  Alaska  enacts  and  implements  laws 
of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 
ANILCA.  hi  December  1989,  the  Alaska 
Supreme  Court  ruled  that  the  rural 
preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution 
and,  therefore,  negated  State  compliance 
with  ANILCA. 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
The  Departments  administer  Tide  VIII 
through  regulations  at  Title  50,  Part  100 
and  Title  36,  Part  242  of  die  Code  of 
Federal  Regulations  (CFR).  Consistent 
with  Subparts  A,  B,  and  C  of  these 
regulations,  as  revised  January  8, 1999, 
(64  FR  1276).  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  National 
Park  Siervice;  the  Alaska  State  Director, 
Bureau  of  Land  Management;  the  Alaska 
Regional  Director,  Bureau  of  Indian 
Affairs;  and  the  Alaska  Regional 
Forester,  USDA  Forest  Service.  Through 
the  Board,  these  agencies  participate  in 
the  development  of  regulations  for 
Subparts  A,  B,  and  C,  which  establish 
the  program  structure  and  determine 
which  Alaska  residents  are  eligible  to 
take  specific  species  for  subsistence 
uses,  and  the  annual  Subpart  D 
regulations,  which  establish  seasons, 
harvest  limits,  and  methods  and  means 
for  subsistence  take  of  species  in 
specific  areas.  Subpart  D  regulations  for 
the  2001  fishing  seasons,  harvest  limits, 
and  methods  and  means  were  published 
on  February  13,  2001,  (66  FR  10142). 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agriculture  and 
the  Interior,  identical  closures  and 
adjustments  would  apply  to  36  CFR  part 
242  and  50  CFR  part  100. 

The  Alaska  Department  of  Fish  and 
Game  (ADF&G),  under  the  direction  of 
the  Alaska  Board  of  Fisheries  (BOF), 
manages  sport,  commercial,  personal 
use,  and  State  subsistence  harvest  on  all 
lands  and  waters  throughout  Alaska. 
However,  on  Federal  lands  and  waters, 
the  Federal  Subsistence  Board 
implements  a  subsistence  priority  for 
rural  residents  as  provided  by  Title  VIII 
of  ANILCA.  In  providing  this  priority, 


the  Board  may,  when  necessary, 
preempt  State  harvest  regulations  for 
fish  or  wildlife  on  Federal  lands  and 
waters. 

These  emergency  closures  (restricted 
su'bsistence  fishing  schedules)  and 
adjustments  are  necessary  because  of 
predictions  of  extremely  weak  returns  of 
chinook,  summer-run  chum,  and  fall- 
run  chum  salmon  in  the  Yukon  River 
drainage.  These  emergency  actions  are 
authorized  and  in  accordance  with  50 
CFR  100.19(d)  and  36  CFR  242.19(d). 

Yukon  River  Drainage 

It  now  appears  that  returns  of 
chinook,  summer,  and  fall  chum  salmon 
to  the  Yukon  River  in  2001  have  been 
at  or  slightly  larger  than  the  record  lows 
of  2000.  Ver>'  low  catches  of  chinook 
and  chum  salmon  were  reported  by 
many  subsistence  fishermen  in  2000. 
Chinook  and  summer  chum  salmon 
escapement  monitoring  projects  in  2000 
showed  that  the  returns  of  these  species 
were  very  weak  throughout  most  of  the 
Yukon  River  drainage.  Federal  and  State 
Managers  and  most  subsistence  users  in 
the  region  have  had  strong  concerns  that 
not  enough  chinook  or  summer  chum 
salmon  would  reach  their  spawning 
grounds  in  2001.  There  were  similar 
concerns  that  subsistence  needs  in  some 
areas  would  not  be  met. 

At  their  January  2001  meeting,  the 
BOF  identified  the  Yukon  River  chinook 
and  chum  salmon  as  stocks  of  concern 
and  for  the  first  time  implemented  a 
reduced  subsistence  fishing  schedule  to 
decrease  confusion  among  users, 
increase  the  quality  of  escapement, 
spread  the  harvest  throughout  the  run, 
and  spread  subsistence  opportunity 
among  users.  In  addition.  ADF&G  has 
indicated  that  any  commercial  fishing 
periods  were  highly  unlikely  for  the 
Yukon  River  and  that  they  would  close 
the  sport  fishery  for  chinook  salmon  if 
the  runs  were  weak.  The  ADF&G 
biologists  and  U.S.  Fish  &  Wildlife 
Service  personnel  conducted  public 
meetings,  produced  information  posters, 
and  published  news  articles  to  let  the 
local  users  know  about  concerns 
regarding  the  expected  low  salmon 
returns  and  advised  them  regarding  the 
restrictions  and  closures  to  protect 
spawning  escapement. 

Overall,  both  the  chinook  and 
summer  chum  salmon  runs  were 
assessed  to  be  low  in  abundance. 
Restrictions  in  fishing  time  were 
initially  implemented  in  District  1  and 
moved  upriver  sequentially  to  conserve 
both  chinook  and  summer  chum 
salmon.  When  it  was  determined  the 
summer  chum  salmon  return  would  not 
meet  a  population  size  of  600.000  fish, 
gear  restrictions  were  implemented  in 
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District  1  on  July  5,  and  also 
implemented  sequentially  upriver,  to 
prohibit  directed  summer  chiun  salmon 
harvest. 

The  chinook  salmon  run  now  appears 
to  be  a  little  better  than  last  year.  The 
restricted  subsistence  hshing  schedule 
successfully  increased  the  quality  of  the 
escapement,  spread  the  harvest 
throughout  the  run  and  spread 
subsistence  harvest  opportunity  among 
users  in  the  lower,  middle  and  upper 
Yukon  River.  Subsistence  salmon 
Rshing  time  was  restricted  throughout 
the  drainage  to  conserve  chinook 
salmon.  Subsistence  catch  reports  have 
been  variable  with  success  rates  ranging 
from  very  good  to  poor.  It  appears  that 
most  inchviduals  who  tried,  were  able  to 
meet  their  subsistence  needs  for 
chinook  salmon,  while  some 
individuals  were  unable  to  meet  their 
needs  for  chum  salmon. 

Early  in  the  fall  chum  salmon  season, 
there  was  great  concern  that  this  stock 
would  not  attain  the  minimum 
escapement  goal.  The  poor  outlook 
predicting  a  weak  fall  chum  salmon  run 
was  based  on  the  performance  of  the 
this  years  summer  chum  run  and  the 
realization  that  the  trend  of  poor  salmon 
production  could  continue  for  this 
year's  fall  season.  The  initial  evaluation 
of  all  available  information  for  fall  chum 
salmon  indicated  that  this  year's  run 
would  likely  be  less  than  the  350,000 
fish  minimum.  Since  this  projection  was 
near  or  below  the  established  drainage- 
wide  goal,  the  management  plan 
dictates  that  no  directed  subsistence 
harvest  of  fall  chum  salmon  would  be 
allowed. 

Subsistence  fishing  for  whitefish, 
suckers  and  other  non-salmon  species 
was  allowed  7  days  per  week  wherever 
possible. 

On  May  10.  2001,  in  public  forum  and 
after  hearing  testimony,  the  Federal 
Subsistence  Board  adopted  an 
emergency  action  closing  the  chinook 
and  summer  chum  salmon  fishery  on  all 
Federal  waters  in  the  Yukon  River 
drainage  for  60  days  (the  maximum 
amount  of  time  allowed  under  50  CFR 
100.19(d)  and  36  CFR  242.19(d))  from 
June  1,  2001,  to  July  30,  2001,  to  all 
users  except  those  Federally-qualified 
subsistence  users  2001  (66  FR  32750. 
June  18,  2001).  (First  action.) 

The  Board  also  suspended  the 
chinook  salmon  fin-marking  restriction 
for  subsistence  users  since  there  was  no 
commercial  harvest  that  subsistence- 
caught  fish  could  blend  into.  (Second 
action.) 

On  May  31,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 


closures  on  Federal  waters  in  Districts 
1-3  of  the  Yukon  River  drainage  for  the 
subsistence  fisheries  (66  FR  33642,  June 
25,  2001).  In  Districts  1-3  the  take  of 
salmon  was  closed  except  for  two  36- 
hour  periods  each  week.  (Third  action.) 

On  June  12,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  meinagers  initiated  gillnet 
restrictions  on  Federal  waters  in 
Districts  1-3  of  the  Yukon  River 
drainage  for  the  subsistence  fisheries. 
These  restrictions  to  nets  with  4-inch  or 
less  stretched  measure  mesh  and  60  feet 
or  less  in  length  allowed  subsistence 
users  to  continue  to  subsistence  fish  for 
non-salmon  species  while  still 
conserving  salmon.  (Fourth  action.) 

On  June  13,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closures  on  Federal  waters  in  District  4 
of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  District  4,  the 
take  of  salmon  was  closed  except  for 
two  48-hour  periods  each  week.  (Fifth 
action.) 

On  Jime  19,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closures  on  Federal  waters  in  the 
Coastal  District  and  Districts  1-3  of  the 
Yukon  River  drainage  for  the 
subsistence  fisheries.  In  the  Coastal 
District,  the  take  of  salmon  was  closed 
except  for  one  96-hour  period  each 
week.  In  Districts  1-3  the  take  of  salmon 
was  closed  except  for  two  24-hour 
periods  each  week.  (Sixth  action.) 

On  June  22,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closiues  on  Federal  waters  in  District  5 
of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  District  5A,  the 
take  of  salmon  is  closed  except  for  two 
42-hour  periods  each  week.  In  District 
5B  and  5C,  the  take  of  salmon  was 
closed  except  for  two  48-hour  periods 
each  week.  (Seventh  action.) 

On  June  26,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  extended  the 
gillnet  restrictions  on  Federal  waters  to 
District  4  of  the  Yukon  River  drainage 
for  the  subsistence  fisheries.  This 
restriction  to  nets  with  4-inch  or  less 
stretched  measure  mesh  and  60  feet  or 
less  in  length  allowed  subsistence  users 
to  continue  to  subsistence  fish  for  non- 
salmon  species  while  still  conserving 
salmon.  (Eighth  action.) 

On  June  28,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 


delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closines  on  Federal  waters  in  Districts 
1-3  of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  Districts  1-3 
the  take  of  salmon  was  suspended  for  a 
single  24-hom'  period  then  retimiing  to 
two  24-hour  periods  each  week.  (Ninth 
action.) 

On  July  1,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closures  on  Federal  waters  in  District  4 
of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  District  4,  the 
take  of  salmon  was  closed  except  for 
two  36-hoiu'  periods  each  week.  (Tenth 
action.) 

On  July  1,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  extended  the 
fishwheel  and  gillnet  restrictions  that 
were  already  in  effect  on  Federal  waters 
in  Districts  1-4  to  Subdistricts  5A,  SB, 
and  5C  of  the  Yukon  River  drainage  for 
the  subsistence  fisheries.  This 
restriction  to  nets  with  4-inch  or  less 
stretched  measure  mesh  and  60  feet  or 
less  in  length  allowed  subsistence  users 
to  continue  to  subsistence  fish  for  non- 
salmon  species  while  still  conserving 
salmon.  (Eleventh  action.) 

On  July  4,  2001 ,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closures  on  Federal  waters  on  the 
Koyukuk  River  drainage  of  the  Yukon 
River  drainage  for  the  subsistence 
fisheries.  In  that  area,  the  take  of  salmon 
was  closed  except  for  two  48-hour 
periods  each  week.  (Twelfth  action.) 

On  July  5,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closures  on  Federal  waters  in  Districts 
1-3  of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  Districts  1-3 
the  take  of  salmon  was  closed  except  for 
one  24-hour  period  each  week  and 
gillnets  are  restricted  to  mesh  size  8 
inches  or  larger.  (Thirteenth  action.) 

On  July  8,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  extended  the 
fishwheel  and  gillnet  restrictions  on 
Federal  waters  to  District  4,  including 
the  Koyukuk  River  drainage,  of  the 
Yukon  River  drainage  for  the 
subsistence  fisheries.  This  restriction  to 
nets  with  4-inch  or  less  stretched 
measure  mesh  and  60  feet  or  less  in 
length  seven  days  per  week  and  nets 
with  8-inch  or  greater  stretched  measiue 
mesh  during  salmon  openings  allowed 
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subsistence  users  to  continue  to 
subsistence  fish  while  still  cont  erving 
chum  salmon.  (Fourteenth  action.) 

On  July  10,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closiues  on  Federal  waters  in  District  5 
of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  Subdistricts  5B 
and  5C,  the  take  of  salmon  was  closed 
except  for  two  36-hour  periods  each 
week.  (Fifteenth  action.) 

On  July  13,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  initiated  a  set  of 
closures  on  Federal  waters  in  District  5 
of  the  Yukon  River  drainage  for  the 
subsistence  fisheries.  In  District  5A,  the 
take  of  salmon  was  closed  except  for 
two  36-hour  periods  each  week.  In 
District  5D,  the  take  of  salmon  was 
closed  except  for  two  48-hoiu'  periods 
each  week.  Non-salmon  gillnet 
restrictions  were  also  extended  to 
Subdistricts  5A  and  5D  during  closed 
salmon  fishing  periods.  (Sixteenth 
action.) 

On  July  20,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  closed  all 
Federal  waters  in  Districts  1-3  of  the 
Yukon  River  drainage  for  the 
subsistence  salmon  fisheries  in  order  to 
conserve  fall-run  chum  salmon. 
(Seventeenth  action.) 

On  July  20,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  relaxed 
restrictions  on  Federal  waters  in 
Subdistrict  5A  of  the  Yukon  River 
drainage  for  the  subsistence  fisheries.  In 
Subdistrict  5A,  the  take  of  salmon  was 
reopened  for  two  42-hour  periods  each 
week.  (Eighteenth  action.) 

On  July  29,  2001 ,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  closed  all 
Federal  waters  in  District  4,  including 
the  Koyukuk  River  drainage,  of  the 
Yukon  River  dreiinage  for  the 
subsistence  salmon  fisheries  in  order  to 
conserve  fall-run  chum  salmon. 
(Nineteenth  action.) 

On  July  27,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official,  removed  the 
restriction  on  the  harvest  of  chinook 
salmon  by  non-Federally-qualified  users 
on  all  Federal  waters  in  the  Yukon  River 
drainage.  This  action  was  based  on 
larger  than  expected  chinook  runs 
which  met  both  the  spawning 
escapement  and  subsistence  user  needs. 
(Twentieth  action.) 


On  August  2,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  closed  salmon 
fishing  in  all  Federal  waters  in 
Subdistricts  5A,  B,  and  C  and 
liberalized  salmon  fishing  in  Subdistrict 
5D  of  the  Yukon  River  drainage  in  order 
to  conserve  fall-run  chum  salmon  and 
still  provide  an  opportunity  to  take 
chinook  salmon.  (Twenty-first  action.) 

On  August  6,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  closed  fall-run 
chum  salmon  fishing  to  all  non- 
Federally  qualified  users  in  all  Federal 
waters  of  the  Yukon  River  drainage  in 
order  to  conserve  fall-nm  chum  salmon 
and  yet  provide  a  limited  subsistence 
harvest  opportunity.  (Twenty-second 
action.) 

On  August  6,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  established  a 
subsistence  fishing  schedule  for 
Districts  1-4  and  Subdistricts  5B  and  5C 
of  the  Yukon  River  drainage  in  order  to 
conserve  fall-run  chiun  salmon. 
(Twenty-third  action.) 

On  August  8,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  increased  the 
fishing  periods  in  the  subsistence 
fishing  schedule  for  Districts  1-4  and 
Subdistricts  5B  and  5C  of  the  Yukon 
River  drainage  in  order  to  provide 
greater  harvest  opportunities  based  on 
larger  run  projections.  (Twenty-fourth 
action.) 

On  August  9,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  reinstated  gillnet 
restrictions  on  Federal  waters  in 
Subdistrict  5A  of  the  Yukon  River 
drainage  for  the  subsistence  fisheries. 
This  restriction  to  nets  with  4-inch  or 
less  stretched  measure  mesh  and  60  feet 
or  less  in  length  seven  days  per  week 
allowed  subsistence  users  to  continue  to 
subsistence  fish  while  still  conserving 
chum  salmon.  (Twentv-fifth  action.) 

On  August  10,  2001',  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field,  rem9yed  the  restriction 
on  the  harvest  of  chum  salmon  by  non- 
Federally-qualified  users  on  all  Federal 
waters  in  ^e  Yukon  River  drainage. 
This  action  was  predicated  on  larger 
than  expected  chum  runs  which  met 
both  the  spawning  escapement  and 
subsistence  user  needs.  (Twenty-sixth 
action.) 

On  August  20,  2001.  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  removed  the  gear 


restrictions  for  non-salmon  species  in 
Subdistricts  5A  and  6A  of  the  Yukon 
River  drainage  and  opened  those  areas 
to  the  harvest  of  salmon.  This  action 
was  predicated  on  continuing  larger 
than  expected  chum  runs  which  met 
both  the  spawning  escapement  and 
subsistence  user  needs.  (Twenty- 
seventh  action.) 

On  September  10,  2001,  the  Federal 
Subsistence  Board,  acting  through  the 
delegated  field  official  and  in  concert 
with  ADF&G  managers  modified  the 
subsistence  fishing  schedule  and 
required  the  use  of  liveboxes  on 
fishwheels  on  Federal  waters  in 
Subdistrict  5A  of  the  Yukon  River 
drainage  for  the  subsistence  fisheries. 
This  restriction  allowed  subsistence 
users  to  harvest  coho  salmon  while 
while  still  conserving  chum  salmon. 
(Twenty-eighth  action.) 

These  regulatory  actions  were 
necessary  to  assure  the  continued 
viability  of  the  chinook  and  chum 
salmon  runs  and  provide  a  long-term 
subsistence  priority  during  a  period  of 
limited  harvest  opportunity.  These 
reduced  subsistence  fishing  schedules 
brought  the  Federal  subsistence  fishing 
regulations  in  line  with  the  similar 
ADF&G  action  for  unified  management 
and  minimized  confusion  under  the 
dual  management  system. 

The  Board  finds  that  additional  public 
notice  and  comment  requirements 
under  the  Administrative  Procedure  Act 
(APA)  for  these  emergency  closures  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Lack  of 
appropriate  and  immediate  conservation 
measures  could  seriously  affect  the 
continued  viability  of  fish  populations, 
adversely  impact  future  subsistence 
opportunities  for  rural  Alaskans,  and 
would  generally  fail  to  serve  the  overall 
public  interest.  Therefore,  the  Board 
finds  good  cause  pursuant  to  5  U.S.C. 
553(b)(3)(B)  to  waive  additional  public 
notice  and  comment  procedures  prior  to 
implementation  of  these  actions  and 
pursuant  to  5  U.S.C.  553(d)  to  make  this 
rule  effective  as  indicated  in  the  DATES 
and  the  beginning  of  the  SUPPLEMENTARY 
INFORMATION  sections. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Final  Environmental  Impact 
Statement  (FEIS)  was  published  on 
February  28. 1992,  and  a  Record  of 
Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD)  signed  April  6.  1992.  The  final 
rule  for  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska. 
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Subparts  A,  B,  and  C  (57  FR  22940- 
22964.  published  May  29, 1992] 
implemented  the  Federal  Subsistence 
Management  Program  and  included  a 
framework  for  an  annual  cycle  for 
subsistence  hunting  and  fishing 
regulations.  A  final  rule  that  redefined 
the  jurisdiction  of  the  Federal 
Subsistence  Management  Program  to 
include  waters  subject  to  the 
subsistence  priority  was  published  on 
January  8.  1999.  (64  FR  1276.) 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  the 
program  is  not  likely  to  significantly 
restrict  subsistence  uses. 

Paperwork  Reduction  Act 

The  adjustment  and  emergency 
closures  do  not  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1 995 .  j 

Other  Requirements 

The  adjustment  and  emergency 
closures  have  been  exempted  from  OMB 
review  under  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations,  or 
governmental  jurisdictions.  The  exact 
number  of  businesses  and  the  amount  of 
trade  that  will  result  from  this  Federal 
land-related  activity  is  unknown.  The 
aggregate  effect  is  an  insignificant 
economic  effect  (both  positive  and 
negative)  on  a  small  jnunber  of  small 
entities  supporting  subsistence 
activities,  such  as  boat,  fishing  gear,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  but,  the 
effects  will  be  seasonally  and 
geographically-limited  in  nature  and 
will  likely  not  be  significant.  The 
Departments  certify  that  the  adjustment 


and  emergency  closures  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  the 
adjustment  and  emergency  closiues 
have  no  potential  takings  of  private 
property  implications  as  defined  by 
Executive  Order  12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  the  adjustment  and  emergency 
closures  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  governments  or  private 
entities.  The  implementation  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  the 
adjustment  and  emergency  closures 
meet  the  applicable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  regarding  civil  justice 
reform. 

In  accordance  with  Executive  Order 
13132,  the  adjustment  and  emergency 
closures  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  VIII  of  ANILCA  precludes  the  State 
from  exercising  management  authority 
over  fish  and  wildlife  resources  on 
Federal  lands.  Cooperative  salmon  nm 
assessment  efforts  with  ADFfitG  will 
continue. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects.  The 
Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  A§  these 
actions  are  not  expected  to  significantly 
affect  energy  supply,  distribution,  or 
use,  they  are  not  significant  energy 
actions  and  no  Statement  of  Energy 
Effects  is  required. 

Drafting  Information 

William  Knauer  drafted  this 
document  under  the  guidance  of 


Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Taylor 
Brelsford,  Alaska  State  Office,  Bureau  of 
Land  Management;  Rod  Simmons, 
Alaska  Regional  Office,  U.S.  Fish  and 
Wildlife  Service;  Bob  Gerhard,  Alaska 
Regional  Office,  National  Park  Service; 
Ida  Hildebrand,  Alaska  Regional  Office, 
Bureau  of  Indian  Affairs;  and  Ken 
Thompson,  USDA-Forest  Service, 
provided  additional  guidance. 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

Dated:  October  4,  2001. 

Kenneth  E.  Thompson, 

Subsistence  Program  Leader,  USDA — Forest 
Service. 

Thomas  H.  Boyd, 

Acting  Chair,  Federal  Subsistence  Board. 
[FR  Doc.  01-27343  Filed  10-31-01;  8:45  am] 
BILUNG  CODE  3410-11-P;  4310-SS-P 


POSTAL  SERVICE 

39  CFR  Part  501 

Authorization  To  Manufacture  and 
Distribute  Postage  IMeters 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  clarifies  and 
strengthens  requirements  for 
manufacturers/distributors  of  postage 
meters  to  destroy  meters  at  the  end  of 
their  useful  life. 

DATES:  This  rule  is  effective  November 
1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Wilkerson  by  fax  at  (703)  292- 
4073. 

SUPPLEMENTARY  INFORMATION:  When  a 
postage  meter,  or  other  postage 
evidencing  system,  reaches  the  end  of 
its  useful  life,  it  must  be  destroyed  so  as 
to  eliminate  potential  misuse  or  fi^ud 
which  could  lead  to  loss  of  Postal 
Service  revenue.  To  accomplish  this 
objective,  the  Postal  Service  is 
publishing  procedures  for  the 
destruction  of  meters. 

List  of  Subiects  in  39  CFR  Part  501 

Administrative  practice  and 
procedure.  Postal  Service. 

The  Amendment 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  is 
amending  39  CFR  part  501  as  follows: 
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PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

1.  The  authority  citation  for  39  CFR 
part  501  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552|a):  39  U.S.C.  101. 
401.  403,  404.  410.  2601,  2605;  Inspector 
General  Act  of  1978,  as  amended  (Pub.  L.  95- 
452,  as  amended).  5  U.S.C.  App.  3. 

§§  501 .1 8  through  501 .29    [Redesignated  as 
§§  501 .1 9  through  501 .30] 

Sections  501.18  through  501.29  are 
redesignated  as  §§  501.19  through 
501.30  and  new  §501.18  is  added  to 
read  as  follows: 

§  501 .1 8    Secure  destruction. 

(a)  Authorized  meter  manufacturers/ 
distributors  may  destroy  meters,  when 
required,  in  accordance  with  methods 
approved  in  advance  by  the  manager  of 
Postage  Technology  Management.  The 
postage  meter  must  be  rendered 
completely  inoperable  by  the 
destruction  process  and  associated 
postage-printing  dies  must  be  destroyed 
in  accordance  with  §501.17. 
Manufacturers/distributors  must  submit 
the  proposed  destruction  method;  a 
schedule  listing  the  meters  to  be 
destroyed,  by  serial  number  and  model; 
and  the  proposed  time  and  place  of 
destruction  to  the  manager  of  Postage 
Technology  Management  for  approval 
prior  to  any  meter  destruction. 
Manufacturers/distributors  must  record 
and  retain  the  serial  numbers  of  the 
meters  to  be  destroyed,  and  provide  the 
list  in  electronic  form  in  accordance 
with  Postal  Service  requirements  for 
postage  meter  accounting  and  tracking 
systems.  Manufacturers/distributors 
must  give  sufficient  advance  notice  of 
the  destruction  to  allow  the  manager  of 
Postage  Technology  Management  to 
schedule  observation  by  Postage 
Technology  Management  or  its 
designated  representative.  The  Postal 
Service  representative  must  ensure  that 
the  serial  numbers  of  the  meters 
destroyed  are  the  same  as  the  serial 
numbers  recorded  by  the  manufacturer/ 
distributor  on  the  list  of  destroyed 
meters,  and  that  the  destruction  is 
performed  in  accordance  with  a  Postal 
Service-approved  method  or  process. 

(b)  These  requirements  for  meter 
destruction  apply  to  all  postage  meters, 
postage  evidencing  systems,  and  postal 
security  devices  included  as  a 
component  of  a  postage  evidencing 
system. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  01-27462  Filed  10-31-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NOS.  MT-001-0024;  MT-001-0025; 
MT-001-0026;  MT-001-0034;  MT-001-0035; 
FRL-7093-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  Implementation  Plans; 
Correction 

AGENCY:  Environmental'Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  The  EPA  published  in  the 
Federal  Register  on  June  12,  2001  and 
Jtme  18,  2001  several  documents  that, 
among  other  things,  approved  updates 
to  Montana's  State  Implementation  Plan 
(SIP).  ]n  the  June  12,  2001,  rule,  which 
approved  the  State's  Emergency  Episode 
Avoidance  Plan  and  Cascades  Coimty's 
Local  Regulation  Chapter  7,  Open 
Burning,  EPA  inadvertently  omitted  a 
sentence  from  the  Administrative 
Requirements  section  of  the  document. 
EPA  is  correcting  the  Administrative 
Requirements  section  with  this 
document.  In  the  June  18,  2001,  rule, 
which  partially  approved  and  partially 
disapproved  the  East  Helena  Lead  (Pb) 
SIP,  EPA  inadvertently  referenced  an 
incorrect  date  in  the  preamble  and 
inadvertently  failed  to  promulgate 
regulatory  text  for  those  portions  of  the 
plan  we  disapproved,  and  to  indicate 
that  we  determined  that  the  East  Helena 
Pb  nonattainment  area  had  attained  the 
Pb  NAAQS.  In  addition,  in  the 
regulatory  text  that  was  promulgated  in 
the  Jime  18,  2001  doctiment,  EPA 
inadvertently  failed  to  indicate  that  the 
partially  approved  Pb  SIP  superseded 
the  previously  approved  Pb  SIP.  Also, 
quotation  marks  were  placed  in  the 
wrong  location  in  the  Jime  18,  2001 
regulatory  text.  EPA  is  correcting  the 
date  in  the  preamble,  promulgating  the 
regulatory  text  for  the  disapproved 
provisions  of  the  plan,  correcting  the 
promulgated  regulatory  text  to  indicate 
that  the  partially  approved  Pb  SIP 
supercedes  the  previously  approved  Pb 
SIP,  and  correcting  the  location  of 
quotation  marks  in  the  promulgated 
regulatory  text  with  this  document. 
EFFECTIVE  DATE:  This  rule  is  effective 
December  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand.  EPA,  Region  Vm.  (303) 
312-6437. 
SUPPLEMENTARY  INFORMATION: 

June  12,  2001,  Rulemaking 

In  our  Jime  12.  2001  (66  FR  31548) 
(FR  Doc.  01-14612]  rulemaking  we 


approved  Montana's  Emergency  Episode 
Avoidance  Plan  and  Cascades  County's 
Local  Regulation  Chapter  7,  Open 
Burning.  In  the  Administrative 
Requirements  section  of  that 
rulemaking,  on  page  31549.  third 
column,  the  paragraph  that  starts  with 
"The  Congressional  Review  Act  *   *   *", 
the  following  sentence  should  be  added 
between  the  first  and  second  sentence: 
"EPA  will  submit  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register."  ^ 

June  18,  2001,  Rulemaking 

In  our  June  18,  2001  (66  FR  32760) 
(FR  Doc.  01-15142)  rulemaking  we 
partially  approved  and  partially 
disapproved  the  East  Helena  Lead  SIP. 
On  page  32764,  second  and  third 
colunms,  we  inadvertently  referenced 
the  wrong  date.  At  the  bottom  of  the 
second  column,  paragraph  starting  with 
"We  are  disapproving  *  *  *".  "June21. 
1996"  should  be  replaced  with  "Jime 
26. 1996."  In  the  third  column, 
paragraph  starting  with  "We  are 
disapproving  paragraphs  1 5  and  1 5 
*   *   •",  "June  21,  1996' should  be 
replaced  with  "June  26, 1996.  " 

Additionally,  in  the  June  18,  2001 
rulemaking,  we  partially  disapproved 
provisions  of  the  State's  East  Helena 
Lead  SIP  (see  66  FR  at  32761  and  32764) 
and  determined  that  the  East  Helena  Pb 
nonattainment  area  had  attained  the  Pb 
NAAQS  (see  66  FR  32765).  However,  we 
failed  to  promulgate  corresponding  text 
in  the  Code  of  Federal  Regulations.  In 
this  document  we  are  promulgating 
changes  to  40  CFR  52,  subpart  BB, 
specifically  §  52.1384  (Emission  control 
regulations)  to  correspond  to  the 
partially  disapproved  plan  provisions 
and  §  52.1375  (Control  strategy:  Lead)  to 
correspond  to  the  attainment 
determination. 

Also,  the  East  Helena  Pb  Plan 
partially  approved  on  June  18,  2001 
superseded  a  previously  approved  Pb 
Plan  submitted  on  September  29.  1983. 
We  are  correcting  the  regulatory  text  (at 
§  52.1370(c)(51))  to  indicate  that  the 


<  Note,  although  the  Administrative  Requirements 
section  in  the  (une  12.  2001  preamble  did  not 
include  the  statement  that  we  would  submit  a 
report  containing  the  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller  General  of  the 
United  States,  on  June  6.  2001,  we  did,  in  fact, 
fulfill  this  requirement  by  sending  a  report  to  the 
U.S.  Senate,  the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United  States 
containing  the  Montana  rule  and  other  required 
information. 
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September  29, 1983  Pb  Plan  is 
superseded. 

Finally,  in  the  June  18,  2001 
rulemaking,  on  page  32766.  third 
column,  paragraph  (5),  the  quotation 
mark  ending  the  quotation  was  placed 
in  the  wrong  location.  We  are  correcting 
the  regulatory  text  to  read  as  follows: 

The  words,  "or  a  method  approved  by  the 
Department  in  accordance  with  the  Montana 
Source  Testing  Protocol  and  Procedures 
Manual  shall  be  used  to  measure  the 
volumetric  flow  rate  at  each  location 
identified,"  in  section  7(A)(2)  of  exhibit  A.   . 

Section  553  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  rule  fmal 
without  prior  proposal  and  opportunity 
for  comment  because  we  are  merely 
correcting  incorrect  administrative  text 
and  dates  in  the  preamble  of  previous 
rulemakings,  promulgating  regulatory 
text  for  rules  disapproved  in  a  previous 
rulemaking  and  correcting  regulatory 
text  in  a  previous  rulemaking.  Thus, 
notice  and  public  procedure  are 
unnecessary.  We  find  that  this 
constitutes  good  cause  imder  5  U.S.C. 
553(b)(B). 

Administrative  Requiremenra 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
rule  is  not  subject  to  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001])  because  it  is  not  a  significant 
regulator}'  action  under  Executive  Order 
12866.  Because  the  agency  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice-and-cortiment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute  as 
indicated  in  the  Supplementary 
Information  section  above,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  In  addition,  this  action 
does  not  significantly  or  uniquely  affect 
small  governments  or  impose  a 
significant  intergovernmental  mandate, 
as  described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 


Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  enviroimiental  justice  related  issues 
as  required  by  Executive  Order  12898 
(59  FR  7629,  February  16,  1994).  In 
issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7, 1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1998)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  rules  are 
discussed  in  the  June  12,  2001,  rule, 
approving  Montana's  Emergency 
Episode  Avoidance  Plan  and  Cascade 
County's  Local  Regulation  Chapter  7, 
Open  Burning,  and  in  the  June  18,  2001, 
rule,  partially  approving  and  partially 
disapproving  the  East  Helena  Lead  SIP. 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 


makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously.  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  3,  2001.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  correction  to 
the  identification  of  plan  for  Montana  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  Reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Accordingly,  40  CFR  part  52,  subpart 
BB  of  chapter  I,  title  40  is  corrected  by 
making  the  following  amendments: 

PART  52— {CORRECTED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Revise  §52.1370(c)(51) 
introductory  text  and  (c)(51)(i)(B)(5)  to 
read  as  follows: 

§52.1370    Identification  of  plan. 

•  *        *        •        * 

(c)*  *  • 

(51)  The  Governor  of  Montana 
submitted  the  East  Helena  Lead  SIP 
revisions  with  letters  dated  August  16, 
1995.  July  2, 1996,  and  October  20, 
1998.  The  revisions  address  regulating 
lead  emission  from  Asarco,  American 
Chemet  and  re-entrained  road  dust  from 
the  streets  of  East  Helena.  The  revisions 
supersede  the  Lead  Plan  submitted  to 
EPA  on  September  29,  1983  (see 
paragraph  (c)(15)  of  this  section). 

(i)  *  *  * 

(B)*  •  * 

(5)  The  words,  "or  a  method  approved 
by  the  Department  in  accordance  with 
the  Montana  Source  Testing  Protocol 
and  Procedures  Manual  shall  be  used  to 
measure  the  volumetric  flow  rate  at  each 
location  identified,"  in  section  7(A)(2) 
of  exhibit  A; 

*  •        •        •        * 

3.  Add  a  new  §  52.1375  to  read  as 
follows: 
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§52.1375    Control  (tratagy:  LMd. 

Determination — ^EPA  has  determined 
that  the  East  Helena  Lead  nonattaiiunent 
area  has  attained  the  lead  national 
ambient  air  quality  standards  through 
calendar  year  1999.  This  determination 
is  based  on  air  quality  data  currenUy  in 
the  AIRS  database  (as  of  the  date  of  our 
determination,  Jime  18,  2001). 

4.  In  §  52.1384  add  paragraph  (b)  to 
read  as  follows: 

§  52.1 384    Emission  control  regulations. 

»        *        *        •        • 

(b)(1)  In  40  CFR  52.1370(c)(51).  we 
incorporated  by  reference  several 
documents  that  comprise  the  East 
Helena  Lead  SIP.  Sections 
52.1370(c)(51)(i)(B)  and  (C)  indicate  that 
certain  provisions  of  the  documents  that 
were  incorporated  by  reference  were 
excluded.  "The  excluded  provisions  of 
§  52.1370(c)(51)(i)(B)  and  (C)  are 
disapproved.  These  provisions  are 
disapproved  because  they  do  not 
entirely  conform  to  the  requirement  of 
section  110(a)(2)  of  the  Act  that  SIP 
limits  must  be  enforceable,  nor  to  the 
requirement  of  section  llO(i)  that  the 
SIP  can  be  modified  only  through  the 
SIP  revision  process.  The  following 
phrases,  words,  or  section  in  exhibit  A 
of  the  stipulation  between  the  Montana 
Department  of  Environmental  Quality 
(MDEQ)  and  Asarco,  adopted  by  order 
issued  on  June  26, 1996  by  the  Montana 
Board  of  Environmental  Review 
(MBER),  are  disapproved: 

(i)  The  words,  "or  an  equivalent 
procedure"  in  the  second  and  third 
sentences  in  section  2(A)(22)  of  exhibit 
A; 

(ii)  The  words,  "or  an  equivalent 
procedure"  in  the  second  and  third 
sentences  in  section  2(A)(28)  of  exhibit 
A: 

(iii)  The  words,  "or  an  equivalent 
procedure"  in  the  second  sentence  in 
section  5(G)  of  exhibit  A; 

(iv)  The  sentence,  "Any  revised 
documents  are  subject  to  review  and 
approval  by  the  Department  as 
described  in  section  12,"  from  section 
6(E)  of  exhibit  A; 

(v)  The  words,  "or  a  method  approved 
by  the  Department  in  accordance  with 
the  Montana  Source  Testing  Protocol 
and  Procedures  Manual  shall  be  used  to 
measure  the  volumetric  flow  rate  at  each 
location  identified,"  in  section  7(A)(2) 
of  exhibit  A; 

(vi)  The  sentence,  "Such  a  revised 
document  shall  be  subject  to  review  and 
approval  by  the  Department  as 
described  in  section  12,"  in  section 
11(C)  of  exhibit  A; 

(vii)  The  sentences,  "This  revised 
Attachment  shall  be  subject  to  the 
review  and  approval  procedures 


outlined  in  Section  12(B).  The  Baghouse 
Maintenance  Plan  shall  be  effective  only 
upon  full  approval  of  the  plan,  as 
revised.  This  approval  shall  be  obtained 
from  the  Department  by  January  6,  1997. 
This  deadline  shall  be  extended  to  the 
extent  that  the  Department  has  exceeded 
the  time  allowed  in  section  12(B)  for  its 
review  and  approval  of  the  revised 
dociunent,"  in  section  12(A)(7)  of 
exhibit  A;  and 

(viii)  Section  12(B)  of  exhibit  A. 

(2)  Paragraphs  15  and  16  of  the 
stipulation  by  the  MDEQ  and  Asarco 
adopted  by  order  issued  on  June  26, 
1996  by  the  MBER  are  disapproved. 
Paragraph  20  of  the  stipulation  by  the 
MDEQ  and  American  Chemet  adopted 
by  order  issued  on  August  4, 1995  by 
the  MBER  is  disapproved. 
*        •        *        *        • 

Dated:  October  22.  2001. 
lack  W.  McGraw, 

Acting  Regional  Administrator.  Region  8. 
[FR  Doc.  01-27278  Filed  10-31-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC  050-2027a;  FRL-7094-7] 

Approval  and  Promulgation  of  Air 
Quality  Implamantation  Plans;  District 
of  Columt>ia;  Nitrogen  Oxides  Budget 
Trading  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  a  revision  to  the  District  of 
Columbia  (the  District)  State 
Implementation  Plan  (SIP).  This 
revision  was  submitted  in  response  to 
EPA's  regulation  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone." 
otherwise  known  as  the  "  NOx  SIP 
Call."  This  revision  establishes  and 
requires  a  nitrogen  oxides  (NOx) 
allowance  trading  program  for  large 
electric  generating  and  industrial  units, 
beginning  in  2003.  The  intended  effect 
of  this  action  is  to  approve  the  District's 
NOx  Budget  Trading  Program  because  it 
addresses  the  requirements  of  the  NOx 
SIP  Call.  On  December  26,  2000,  EPA 
made  a  finding  that  the  District  had 
failed  to  submit  a  SIP  response  to  the 
NOx  SIP  Call,  thus  starting  the  18  and 
24  month  clocks  for  the  mandatory 


imposition  of  sanctions  and  the 
obligation  for  EPA  to  promulgate  a 
Federal  Implementation  Plan  (FIP) 
within  24  months.  On  May  21,  2001.  the 
District  of  Columbia  submitted  its  NOx 
Budget  Trading  Program  in  response  to 
the  NOx  SIP  Call.  EPA  found  that  SIP 
submission  complete  on  June  8,  2001, 
thereby  halting  the  sanctions  clocks. 
Upon  approval  of  this  SIP  revision,  both 
the  sanctions  clocks  and  EPA's  FIP 
obligation  are  fully  terminated.  . 

DATES:  This  rule  is  effective  on 
December  31.  2001  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  December  3.  2001. 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief.  Air 
Quality  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103:  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW, 
Washington.  DC  20460:  and  the  District 
of  Columbia  Department  of  Public 
Health,  Air  Qualitv  Division.  51  N 
Street,  NE.,  Washington,  DC  20002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Cristina  Fernandez.  (215)  814-2178.  or 
by  e-mail  at  femandez.cristina@epa.gov. 
Please  note  any  comments  on  this  rule 
must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  document. 

SUPPt-EMENTARY  INFORMATION:  On  May 
21.  2001,  the  Government  of  the  District 
of  Columbia.  Department  of  Health 
submitted  a  revision  to  its  SIP  to 
address  the  requirements  of  the  NOx  SIP 
Call.  The  revision  consists  of  the 
adoption  of  Chapter  10 — Nitrogen 
Oxides  Budget  Trading  Program.  The 
information  in  this  section  of  this 
document  is  organized  as  follows: 

I.  EPA's  Action 

A.  Wiiat  Action  Is  EPA  Taking  In  This 
Final  Rulemaking? 

B.  What  Are  the  General  NOx  SIP  Call 
Requirements? 

C.  What  Is  EPA's  NOx  Budget  Trading 
Program? 

D.  What  Guidance  Did  EPA  Use  to  Evaluate 
the  District's  Submittal? 


t 
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n.  The  District's  NOx  Budget  Trading 
Program 

A.  When  Did  the  District  Submit  the  SIP 
Revision  to  EPA  in  Response  to  the  NOx 
SIP  Call? 

B.  What  Is  the  District's  NOx  Budget 
Trading  Program? 

C.  What  Is  the  Result  of  EPA's  Evaluation 
of  the  District's  Program? 

III.  Final  Action 

IV.  Administrative  Requirements 

I.  EPA's  Action 

A.  What  Action  Is  EPA  Taking  in  This 
Final  Rulemaking? 

EPA  is  taking  direct  final  action  to 
approve  the  District  of  Columbia  NOx 
Budget  Trading  Program  submitted  as  a 
SIP  revision  on  May  21,  2001.  Upon 
approval  of  this  SIP  revision,  both  the 
sanctions  clocks  and  EPA's  FIP 
obligation  are  terminated. 

B.  What  Are  the  General  NOx  SIP  Call 
Requirements? 

On  October  27,  1998  (63  FR  57356), 
EPA  published  a  final  rule  entitled, 
"Finding  of  Significant  Contribution 
and  Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Ptirposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "  NOx  SIP 
Call."  The  NOx  SIP  Call  requires  22 
States  and  the  District  of  Columbia  to 
meet  statewide  NOx  emission  budgets 
during  the  five-month  period  between 
May  1  and  October  1  in  order  to  reduce 
the  amount  of  ground  level  ozone  that 
is  transported  across  the  eastern  United 
States.  EPA  determined  state-wide  NOx 
emission  budgets  for  each  affected 
jurisdiction  to  be  met  by  the  year  2007. 
EPA  identified  NOx  emission 
reductions,  by  source  category,  that 
could  be  achieved  by  using  cost- 
effective  measures.  The  source 
categories  included  were  electric 
generating  units  (EGUs),  non-electric 
generating  units  (non-EGUs),  area 
sources,  nonroad  mobile  sources  and 
highway  sources.  However,  the  NOx  SIP 
Call  allowed  states  the  flexibility  to 
decide  which  source  categories  to 
regulate  in  order  to  meet  the  statewide 
budgets.  In  the  NOx  SIP  Call  rule's 
preamble,  EPA  suggested  that  imposing 
statewide  NOx  emissions  caps  on  large 
fossil-fuel  fired  industrial  boilers  and 
electricity  generating  units  would 
provide  a  highly  cost  effective  means  for 
States  to  meet  their  NOx  budgets.  In 
fact,  the  state-specific  budgets  were  set 
assuming  an  emission  rate  of  0.15 
pounds  NOx  per  million  British  thermal 
units  (lbs  of  NOx/MMBtu)  at  EGUs, 
multiplied  by  the  projected  heat  input 
(MMBtu)  from  burning  the  quantity  of 
fuel  needed  to  meet  the  2007  forecast  for 


electricity  demand.  See  63  FR  57407, 
October  27, 1998.  The  calculation  of  the 
2007  ECU  emissions  assumed  that  an 
emissions  trading  program  would  be 
part  of  an  ECU  control  program.  The 
NOx  SIP  Call  state  budgets  also 
assumed,  on  average,  a  30  percent  NOx 
reduction  from  cement  kilns,  a  60 
percent  reduction  from  industrial 
boilers  and  combustion  turbines,  and  a 
90  percent  reduction  from  internal 
combustion  engines.  The  non-EGU 
control  assumptions  were  applied  at 
units  where  the  heat  input  capacities 
were  greater  than  250  MMBtu  per  hour, 
or  in  cases  where  heat  input  data  were 
not  available  or  appropriate,  at  units 
with  actual  emissions  greater  than  one 
ton  per  day. 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rule  included  a  model  NOx  allowance 
trading  regulation,  called  "NOx  Budget 
Trading  Program  for  State 
Implementation  Plans"  (40  CFR  part 
96),  that  coidd  be  used  by  states  to 
develop  their  regulations.  The  NOx  SIP 
Call  rulemaking  explained  that  if  states 
developed  an  allowance  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  administered  by  EPA.  See  63 
FR  57458-57459,  October  27, 1998. 

EPA  conducted  several  comment 
periods  on  various  aspects  of  the  NOx 
SIP  Call  emissions  inventories.  On  ' 
March  2,  2000  (65  FR  11222).  EPA 
published  additional  technical 
amendments  to  the  NOx  SIP  Call.  The 
March  2,  2000  final  ndemaking 
established  the  inventories  upon  which 
the  District  of  Columbia's  final  budget  is 
based. 

On  March  3,  2000,  the  DC.  Circuit 
issued  its  decision  on  the  NOx  SIP  Call 
ruling  in  favor  of  EPA  on  all  of  the 
major  issues.  Michigan  v.  EPA,  213  F.3d 
663  (D.C.  Cir.  March  3,  2000).  The  Court 
denied  petitioners'  requests  for 
rehearing  or  rehearing  en  banc  on  July 
22,  2000.  However,  the  Court  ruled 
against  EPA  on  four  narrow  issues.  The 
Coiul  remanded  certain  matters  for 
further  rulemaking  by  EPA.  EPA  expects 
to  publish  a  proposal  that  addresses  the 
remanded  portion  of  the  NOx  SIP  Call 
Rule  in  the  near  future.  Any  additional 
emissions  reductions  required  as  a 
result  of  a  final  rulemaking  on  that 
proposal  will  be  reflected  in  the  second 
phase  portion  (Phase  II)  of  the  NOx  SIP 
Call  rule.  EPA  does  not  anticipate  that 
the  District  of  Columbia  will  have  any 
additional  reductions  requirements 
pursuant  to  die  Phase  II  of  die  NOx  SIP 
Call  rule. 


C.  What  Is  EPA 's  NOx  Budget  Trading 
Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule,  40  CFR  part  96, 
sets  forth  a  NOx  emissions  trading 
program  for  large  EGUs  and  non-EGUs. 
A  state  can  voluntarily  choose  to  adopt 
EPA's  model  rule  in  order  to  allow 
sources  within  its  borders  to  participate 
in  regional  allowance  trading.  The 
October  27, 1998  final  rulemaking 
contains  a  full  description  of  the  EPA's 
model  NOx  budget  trading  program.  See 
63  FR  57514-57538  and  40  CFR  part  96. 
In  general,  air  emissions  trading  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits.  One  type  of  market-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  commonly 
referred  to  as  a  "cap  and  trade" 
program. 

In  an  emissions  budget  and  allowance 
trading  program,  the  state  or  EPA  sets  a 
regulatory  Umit,  or  emissions  budget,  in 
mass  emissions  from  a  specific  group  of 
sources.  The  budget  limits  the  total 
number  of  allocated  allowances  during 
a  particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
current  emissions,  the  effect  is  to  reduce 
the  total  amount  of  emissions  during  the 
control  period.  After  setting  the  budget, 
the  state  or  EPA  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 
the  budget.  Each  allowance  authorizes 
the  emission  of  a  quantity  of  pollutant, 
e.g.,  one  ton  of  airborne  NOx-  At  the  end 
of  the  control  period,  each  source  must 
demonstrate  that  its  actual  emissions 
during  the  control  period  were  less  than 
or  equal  to  the  number  of  available 
allowances  it  holds.  Sources  that  reduce 
their  emissions  below  their  allocated 
allowance  level  may  sell  their  extra 
allowances.  Sources  that  emit  more  than 
the  amount  of  their  allocated  allowance 
level  may  buy  allowances  fi-om  the 
soiu-ces  with  extra  reductions.  In  this 
way,  the  budget  is  met  in  the  most  cost- 
effective  manner. 

D.  What  Guidance  Did  EPA  Use  To 
Evaluate  the  District's  Submittal? 

The  final  NOx  SIP  Call  rule  included 
a  model  NOx  budget  trading  program 
regulation  at  40  CFR  part  96.  EPA  used 
the  model  rule  and  40  CFR  part  51.121- 
22  to  evaluate  the  District's  NOx  Budget 
Trading  Program. 
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n.  The  District's  NOx  Budget  Trading 
Program 

A.  When  Did  the  District  Submit  the  SIP 
Revision  to  EPA  in  Response  to  the  NOx 
SIP  Call? 

On  May  21,  2001,  the  Government  of 
the  District  of  Columbia,  Department  of 
Health  submitted  a  revision  to  its  SIP  to 
address  the  requirements  of  the  NOx  SIP 
Call. 

B.  What  Is  the  District's  NOx  Budget 
Trading  Program? 

The  District's  SIP  revision  to  address 
the  requirements  of  the  NOx  SIP  Call 
consists  of  the  adoption  and  submittal 
of  Chapter  10 — Nitrogen  Oxides  Budget 
Trading  Program.  The  District  of 
Columbia  NOx  Budget  Trading  Program 
establishes  and  requires  a  NOx 
allowance  trading  program  for  large 
electric  generating  and  industrial  units. 
Chapter  10— NOx  Budget  Trading 
Program  establishes  a  NOx  cap  and 
allowance  trading  program  with  a 
budget  of  233  tons  of  NOx  for  the  ozone 
seasons  of  2003  and  beyond.  The 
District  has  adopted,  by  reference,  the 
requirements  of  the  July  1,  2000  edition 
of  40  CFR  part  96,  subpart  A  (NOx 
Budget  Trading  Program  General 
Provisions),  subpart  B  (Authorized 
Account  Representative  for  NOx  Budget 
Sources),  subpart  C  (Permits),  subpart  D 
(Compliance  Certification),  subpart  E 
(NOx  Allowance  Allocations),  subpart  F 
(  NOx  Allowance  Tracking  System), 
Subpart  G  (  NOx  Allowance  Transfers). 
Subpart  H  (Monitoring  and  Reporting), 
and  subpart  I  (Individual  Opt-ins)  and 
40  CFR  part  97,  Appendix  A  (Final 
Section  126  Ride:  ECU  Allocations, 
2003-2007).  Appendix  B  (Final  Section 
126  Rule:  Non-EGU  Allocations  2003- 
2007),  Appendix  C  (Final  Section  126 
Rule:  Trading  Budget.  2003-2007).  and 
Appendix  D  (Final  Section  126  Rule: 
State  Compliance  Supplement  Pool  for 
the  Section  126  Rule  (Tons)).  Therefore, 
pursuant  to  40  CFR  51.121(p)(l).  die 
District's  SIP  revision  is  automatically 
approved  as  satisfying  its  portion  of 
NOx  emission  reductions. 

Under  the  NOx  Budget  Trading 
Program,  the  District  allocates  NOx 
allowances  to  the  EGUs  and  non-EGUs 
units  that  are  affected  by  these 
requirements.  Because  the  District's 
NOx  Budget  Trading  Program  is  based 
upon  EPA's  model  rule,  the  District  of 
Columbia  sources  are  allowed  to 
participate  in  the  interstate  NOx 
allowance  trading  program  that  EPA 
will  administer  for  the  participating 
states.  The  NOx  trading  program  applies 
to  all  fossil  fuel  fired  EGUs  with  a 
nameplate  capacity  equal  to  or  greater 
than  25  MW  that  sell  any  amount  of 


electricity  to  the  grid  as  well  as  any  non- 
EGUs  that  have  a  heat  input  capacity 
equal  to  or  greater  than  250  MMBtu  per 
hour.  Each  NOx  allowance  permits  a 
source  to  emit  one  ton  of  NOx  during 
the  seasonal  control  period.  NOx 
allowances  may  be  bought  or  sold. 
Unused  NOx  allowances  may  also  be 
banked  for  future  use.  with  certain 
limitations.  Soiuce  owners  will  monitor 
their  NOx  emissions  by  using  systems 
that  meet  the  requirements  of  40  CFR 
part  75.  subpart  H.  and  report  resulting 
data  to  EPA  electronically.  Each  budget 
source  complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amount  of  allowances  held 
for  that  period.  However,  regardless  of 
the  number  of  allowances  a  source 
holds,  it  cannot  emit  at  levels  that 
would  violate  other  federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT),  new  source 
performance  standards,  or  Tide  IV  (the 
Federal  Acid  Rain  program). 

C.  What  Is  the  Result  of  EPA 's 
Evaluation  of  the  District's  Program? 

EPA  has  evaluated  the  District's  May 
21.  2001  SIP  submittal  and  finds  it 
approvable.  The  District  of  Columbia 
NOx  Budget  Trading  Program  is 
consistent  with  EPA's  guidance  and 
addresses  the  requirements  of  the  NOx 
SIP  Call.  EPA  finds  Uie  NOx  control 
measures  in  the  District's  NOx  Budget 
Trading  Program  approvable.  The  May 
21.  2001  submittal  will  strengthen  the 
District's  SIP  for  reducing  ground  level 
ozone  by  providing  NOx  reductions 
beginning  in  2003. 

On  December  26,  2000  (65  FR  81366). 
EPA  made  a  finding  that  the  District  had 
failed  to  submit  a  SIP  response  to  the 
NOx  SIP  Call,  dius  starting  18  and  24 
month  clocks  for  the  mandatory 
imposition  of  sanctions  and  the 
obligation  for  EPA  to  promulgate  a 
Federal  Implementation  Plan  (FIP)  with 
24  months.  The  effective  date  of  that 
finding  was  January  25.  2001.  On 

May  21.  2001,  the  District  submitted 
a  SIP  revision  to  satisfy  the  NOx  SIP 
Call.  EPA  found  that  SIP  submission 
complete  on  Jime  8,  2001.  thus,  halting 
the  sanctions  clocks. 

m.  Final  Action 

EPA  is  approving  the  District's  NOx 
Budget  Trading  Program,  submitted  as  a 
SIP  revision  on  May  21,  2001.  EPA  finds 
that  the  District's  NOx  Budget  Trading 
Program  is  fully  approvable  because  it 
satisfies  the  requirements  of  the  NOx 
SIP  Call.  Approval  of  this  SIP  revision 
fully  terminates  both  the  sanctions 
clocks  and  EPA's  FIP  obligation  which 
officially  started  on  January  25,  2001. 


the  effective  date  of  EPA's  December  26, 
2000  finding  (FR  65  81366). 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  December  31,  2001  without 
further  notice  unless  EPA  receives 
adverse  comment  by  December  3,  2001. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significandy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significandy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
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Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  1 3045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 


satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  eadh  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  wiU  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving  the 
District  of  Columbia  NOx  Budget 
Trading  Program  as  satisfying  the  NOx 
SIP  Call  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  24,  2001. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52--[AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  ef  seq. 

Subpart  J— District  of  Columbia 

2.  In  §  52.470,  the  table  in  paragraph 
(c)  is  amended  by  adding  the  entry 
under  Chapter  10  in  numerical  order  for 
Section  1014  to  read  as  follows: 

§52.470    Identification  of  plan. 

*        •        •        *        * 

(c)  EPA  approved  regulations. 


EPA-Approved  Regulations  in  the  District  of  Columbia  SIP 


State  citation 


Title/subject 


State  effective  date 


EPA  approval  date 


Additional  Explanation 


Chapter  10— Nitrogen  Oxides  Emissions  Budget  Program 


Section  1014 


NOx  Budget  Trading  Pro-      May  1 ,  2001 
gram  For  State  Imple- 
tnentation  Plans. 


November  1,  2001. 


(FR  Doc.  01-27376  Filed  10-31-01:  8:45  am] 
BHJJNG  coos  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MT-001-0038,CO-001-0065;FRL-7093-7] 

Clean  Air  Act  Determination  of 
Attainment  for  PMio  Nonattalnment 
Areas;  Montana  and  Colorado 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Final  rule. 


summary:  EPA  is  finalizing 
determinations  of  attainment  for  the 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  microns  (PMiu)  national  ambient  air 
quality  standards  (NAAQS)  for  the 
Whitefish,  Montana,  Thompson  Falls, 
Montana  and  Steamboat  Springs, 
Colorado  moderate  PMio  nonattalnment 
areas.  The  Whitefish,  Montana 
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nonattalnment  area  was  required  by  the 
Clean  Air  Act  Amendments  (CAAA)  of 
1990  to  attain  the  PMio  NAAQS  by 
December  31, 1999.  This  final 
determination  is  based  on  complete, 
quality  assured  ambient  air  quality 
monitoring  data  for  the  years  1997, 
1998,  and  1999.  The  Thompson  Falls, 
Montana  and  Steamboat  Springs, 
Colorado  nonattalnment  areas  were 
required  by  the  Clean  Air  Act 
Amendments  (CAAA)  of  1990  to  attain 
the  PMio  NAAQS  as  of  December  31, 
2000.  These  final  determinations  are 
based  on  complete,  quality  assured 
ambient  air  quality  monitoring  data  for 
the  years  1998, 1999,  and  2000. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  3,  2001. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Rosenberg,  EPA,  Region  VIIl, 
(303)  312-6436. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  2001,  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  for  the 
attainment  determinations.  The  NPR 
proposed  approval  of  the  PMio 
attainment  date  determinations  for 
Whitefish  and  Thompson  Falls, 
Montana  and  Steamboat  Springs, 
Colorado.  Please  refer  to  this  proposed 
rulemaking  for  background  information 
on  Clean  Air  Act  requirements  for 
conducting  attainment  determinations. 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
the  Environmental  Protection  Agency 
(EPA). 

Table  of  Contents 

I.  EPA's  Final  Action 

II.  Basis  for  EPA's  Final  Action 

A.  Whitefish.  Montana 
Determination  that  the  Whitefish  PMio 

Nonattalnment  Area  Attained  the  PMio 
NAAQS  as  of  December  31. 1999. 

B.  Thompson  Falls.  Montana 
Determination  that  the  Thompson  Falls 

PMio  Nonattalnment  Area  Attained  the 
PM  ,0  NAAQS  as  of  December  31 .  2000. 

C.  Steamboat  Springs.  Colorado 
Determination  that  the  Steamboat  Springs 

PMio  Nonattalnment  Area  Attained  the 
PMio  NAAQS  as  of  December  31 .  2000. 
ni.  Administrative  Requirements 


I.  Final  Action 

Based  on  quality-assured  data  meeting 
the  requirements  of  40  CFR  50, 
appendix  K,  we  are  determining  that 
Whitefish,  Montana  attained  the  PMio 
NAAQS  as  of  December  31,  1999  and 
that  Thompson  Falls,  Montana  and 
Steamboat  Springs,  Colorado  attained 
the  PMio  NAAQS  as  of  December  31, 
2000.  Thus  final  action  to  determine 
attainment  for  Whitefish,  Montana  is 
based  on  monitored  air  quality  data  for 
the  national  ambient  air  quality 
standard  (NAAQS)  for  PMio  from  the 
years  1997-99,  and  the  actions  for 
Thompson  Falls,  Montana  and 
Steamboat  Springs,  Colorado  are  based 
on  data  from  the  years  1998-2000.  With 
this  final  action,  consistent  with  CAA 
section  188,  the  areas  will  remain 
moderate  PMio  nonattaiimient  areas  and 
avoid  the  additional  planning 
requirements  that  apply  to  serious  PMm 
nonattaiiunent  areas. 

This  action  should  not  be  confused 
with  a  redesignation  to  attainment 
under  CAA  section  107(d)  because 
neither  Montana  nor  Colorado  have 
submitted  a  maintenance  plan  as 
required  under  section  175(A)  of  the 
CAA  or  met  the  other  CAA  requirements 
for  redesignation.  The  designation  status 
in  40  CFR  part  81  will  remain  moderate 
nonattainment  for  all  three  areas  until 
such  time  as  Montana  and  Colorado 
meet  the  CAA  requirements  for 
redesignations  to  attainment. 

n.  Basis  for  EPA's  Final  Action 

A.  Whitefish,  Montana 

Determination  that  the  Whitefish  PMm 
Nonattainment  Area  Attained  the  PMm 
NAAQS  as  jf  December  31,  1999 

Whether  an  area  has  attained  the  PMio 
NAAQS  is  based  exclusively  upon 
measured  air  quality  levels  over  the 
most  recent  and  complete  three  calendar 
year  period.  See  40  CFR  part  50  and  40 
CFR  part  50,  appendix  K.  Since  the 
attainment  date  for  Whitefish  was 
December  31, 1999,  the  three  year 
period  covers  calendar  years  1997, 1998. 
and  1999.  Samples  were  collected  on  an 
every  day  schedule  for  Whitefish  during 
this  time  period. 

The  PMio  concentrations  reported  at 
the  monitoring  site  showed  one 
measured  exceedance  of  the  24-hour 
PMio  NAAQS  in  1997  with  a  value  of 
178  ^g/m^ ;  the  expected  exceedances 
for  this  year  ailso  calculated  to  1.  For 
1998  and  1999.  the  number  of 
exceedances  and  expected  exceedances 
were  0.0.  Thus,  the  three-year  average 
was  less  than  1.0,  which  indicates  that 
Whitefish  attained  the  24-hour  PMio 
NAAQS  as  of  December  31 ,  1999.  The 


second  highest  value  recorded  between 
1997  and  1999  at  the  Whitefish 
monitoring  site  was  138  ^g/m'. which  is 
below  the  standard  of  150  ng/m\ 

Review  of  the  aimual  standard  for 
calendar  years  1997,  1998  and  1999 
reveals  that  Whitefish  also  attained  the 
annual  PMio  NAAQS  by  December  31, 

1999.  There  was  no  violation  of  the 
annual  standard  for  the  three  year 
period  from  1997  through  1999.  The 
expected  annual  average  value  for  the 
three  year  period  was  29  ^g/m\  which 
is  below  the  standard  of  50  ^g/mV 

B.  Thompson  Falls 

Determination  that  the  Thompson  Falls 
PMui  Nonattainment  Area  Attained  the 
PMio  NAAQS  as  of  December  31 .  2000 

Since  the  attainment  date  for 
Thompson  Falls  was  December  31, 

2000,  the  three  year  period  covers 
calendar  years  1998.  1999.  and  2000. 
The  PMio  concentrations  reported  at  the 
two  monitoring  sites  showed  no 
measured  exceedances  of  the  24-hour 
PMio  NAAQS  between  1998  and  2000. 
Review  of  the  annual  standard  for 
calendar  years  1998.  1999  and  2000 
reveals  that  Thompson  Falls  also 
attained  the  annual  PMio  NAAQS  by 
December  31,  2000.  No  monitoring  sites 
showed  a  violation  of  the  annual 
standard  in  the  three  yeju-  period  from 
1998  through  2000  and  the  expected 
annual  average  value  for  the  three  year 
period  was  26  ^g/m\  which  is  below 
the  standard  of  50  ^g/m\  The  sampling 
frequency  at  the  Thompson  Falls 
monitoring  site  during  the  first  and 
fourth  quarters  of  1998  and  1999  was 
every  two  days  and  every  sixth  day  for 
the  second  and  third  quarters.  During 
2000,  the  sampling  frequency  was  every- 
two  days  for  the  first  quarter,  every  sixth 
day  for  second  and  third  quarters  and 
every  third  day  for  the  fourth  quarter. 

As  described  above,  the  1987 
Guideline  provides  eligibility 
requirements  and  example  situations  in 
which  data  may  be  substituted.  For 
Thompson  Falls,  there  were  two 
quarters  during  this  three  year 
attainment  period  (1998-2000),  which 
had  less  than  75%  data  capture,  but 
greater  than  50%  data  capture  and  thus 
qualified  for  data  substitution  under  our 
guidelines.  The  first  quarter  of  1999  had 
12  values  substituted,  and  used  an  89 
Hg/m'  value  from  February  25.  1997  for 
substitution,  bringing  the  quarterly 
average  to  39.3  ng/m\  and  the  1999 
annual  average  to  35.1  Mg/mV  The  third 
quarter  of  2000  had  4  values  substituted, 
and  used  a  75  Hg/m'  value  from  August 
10.  2000  as  the  substitution  value, 
bringing  the  quarterly  average  to  40.7 
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^g/m\  and  the  2000  annual  average  to 
20.5  ^g/mV 

In  1999,  the  data  recovery  for 
Thompson  Falls  was  incomplete  due  to 
extenuating  circumstances  at  the 
monitoring  site.  The  Courthouse  on 
which  the  monitoring  site  had  been 
located  was  being  re-roofed  and 
therefore,  MDEQ  was  forced  to  find  a 
new  site  on  short  notice,  without 
enough  time  to  set  up  a  new  monitoring 
site  before  the  existing  site  was  shut 
down.  This  forced  MDEQ  to  miss  all  the 
monitoring  days  for  the  entire  3rd 
quarter  of  1999.  A  new  monitoring  site 
was  set  up  on  the  grounds  of  the  local 
high  school  for  the  fourth  quarter  of 
1999.  The  Region  used  40  CFR  part  50, 
appendix  K  and  our  April  1987 
"Guideline  on  Exceptions  to  Data 
Requirements  for  Determining 
Attainment  of  Particulate  Matter 
Standards"  to  address  the  missing  data 
from  1999.  The  Region  decided  to 
substitute  third  quarter  data  from  1998 
for  1999  because  we  believe  Aat  it  is 
representative  of  what  third  quarter 
1999  data  would  have  looked  like  had 
the  monitoring  site  continued  to 
operate.  We  believe  this  is  an  acceptable 
method  because  the  exceedances  that 
Thompson  Falls  experienced  in  the 
early  1990's  were  dining  winter  months, 
not  during  the  third  quarter  of  the  year. 
In  addition,  the  particulate  problem  in 
Thompson  Falls  is  related  to  road  dust 
and  that  problem  has  been  resolved 
since  street  sweeping  measures  were 
adopted  by  Montana  and  implemented 
in  1998.  Therefore,  we  don't  expect  that 
there  would  have  been  any  recorded 
exceedances  during  the  third  quarter  of 
1999  had  the  monitor  been  operating. 

Since  MDEQ  was  forced  to  change 
monitoring  sites  in  the  middle  of  the 
three  year  period  necessary  for 
Thompson  Falls  tt)  show  attainment  by 
the  area's  attaiiunent  date,  we  don't 
have  complete  data  at  any  one 
monitoring  site.  However,  we  believe 
that  conibining  the  data  from  the  two 
separate  monitoring  sites  is  acceptable 
in  this  situation.  We  also  believe  that 
the  location  of  the  replacement 
monitoring  site  within  the  extremely 
small  town  of  Thompson  Falls  provides 
adequate  characterization  of  the 
community's  air.  We  believe  that 
Thompson  Falls'  data  meets  our 
Guideline  and  rule  requirements. 
Therefore,  with  the  preceding  actions 
concluded,  we  believe  that  the  data 
indicates  that  Thompson  Falls  attained 
the  24-hour  and  annual  PMio  NAAQS  as 
of  December  31,  2000. 


C.  Steamboat  Springs 

Determination  that  the  Steamboat 
Springs  PMio  Nonattainment  Area 
Attained  the  PMm  NAAQS  as  of 
December  31,  2000 

Since  the  attainment  date  for 
Steamboat  Springs  was  December  31, 
2000,  the  three  year  period  covers 
calendar  years  1998,  1999,  and  2000. 
Steamboat  Springs  was  operating  on  an 
every  day  sampling  frequency  during 
this  time  period.  The  PMio 
concentrations  reported  at  the 
monitoring  site  showed  no  measured 
exceedances  of  the  24-hour  PMm 
NAAQS  between  1998  and  2000,  which 
indicates  Steamboat  Springs  attained 
the  24-hour  PM,,,  NAAQS  as  of 
December  31,  2000.  The  highest 
monitored  24-hoiu'  value  between  1998 
and  2000  was  148  Hg/m\  Although  this 
wasn't  an  exceedance  of  the  NAAQS, 
we  agreed  with  Colorado  that  this  value 
should  be  excluded  as  a  high  wind 
event  under  oiu-  May  30, 1996  "Areas 
Affected  by  PM-10  Natural  Events" 
policy.  This  data  was  flagged  as  a 
natural  event  in  our  Aerometric 
Information  Retrieval  System  (AIRS) 
and  Colorado  submitted  the  proper 
documentation  package  to  us  certifying 
that  this  monitored  value  was  due  to 
unusually  high  winds  in  the  area. 
Because  of  this,  the  highest  applicable 
monitored  24-hour  value  during  the 
three  year  period  was  121  ng/m^  which 
is  below  the  standard  of  150  ug/m^. 

Review  of  the  euuiual  standard  for 
calendar  years  1998.  1999  and  2000 
reveals  that  Steamboat  Springs  also 
attained  the  annual  PMio  NAAQS  by 
December  31,  2000.  Data  collected  at  the 
monitoring  site  showed  no  violations  of 
the  annual  standard  in  the  three  year 
period  from  1998  through  2000.  The 
expected  annual  average  value  for  the 
three  year  period  was  25  ng/m^,  which 
is  below  the  standard  of  50  jig/m'. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355,  May 
22,  2001).  This  final  action  merely 
determines  that  certain  States  have  met 
federal  requirements  and  imposes  no 
requirements.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  doesn't  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenament  £uid  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
makes  attaimnent  determinations,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  However,  in  this 
context,  there  is  no  state  request  or 
submittal  for  these  attainment 
determinations.  Thus,  the  requirements 
of  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60- days  after  it 
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is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  nde"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  16,  2001. 
lack  W.  McGraw, 
Acting  Regional  Administrator.  Region  VIII. 

Chapter  I,  title  40,  part  52  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G— Colorado 

2.  Section  52.332  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraph  (k)  to  read  as  follows: 

§52.332    Control  strategy:  Particulat* 


(k)  Determination — EPA  has 
determined  that  the  Steamboat  Springs 
PMio  "moderate"  nonattainment  area 
attained  the  PMio  national  ambient  air 
quality  standard  by  December  31,  2000. 
'This  determination  is  based  on  air 
quality  monitoring  data  from  1998, 
1999,  and  2000. 

Subpart  BB — Montana 

3.  Section  52.1374  is  amended  by 
redesignating  the  existing  paragraph  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

f  52.1374    Control  stratagy:  ParticuUrt* 
inattar. 

***** 

(b)  Determination — EPA  has 
determined  that  the  Whitefish  PMio 
"moderate"  nonattainment  area  attained 


the  PMio  national  ambient  air  quality 
standard  by  December  31, 1999.  This 
determination  is  based  on  air  quality 
monitoring  data  from  1997,  1998,  and 
1999.  EPA  has  determined  that  the 
Thompson  Falls  PMio  "moderate" 
nonattaiimient  area  attained  the  PMio 
national  ambient  air  quality  standard  by 
December  31,  2000.  This  determination 
is  based  on  air  quality  monitoring  data 
from  1998, 1999.  and  2000. 

(PR  Doc.  01-27277  Filed  10-31-01;  8:45  am] 
BHJJNO  CODE  6S6»-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  «•:  OR  68-7283a,  OR  37-2-6301  a, 
and  OR  37-1-6301  a;  FRL-7035-6] 

Approval  and  Promulgation  of  Air 
Qualltylmplantentatlon  Plan;  Oregon 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  "we"). 
ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  approving  most  but  not  all  of  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Oregon.  This  rulemaking  evaluates  the 
provisions  of  the  Oregon  Visibility  SIP 
submitted  August  26, 1993,  smoke 
management  plan  provisions  submitted 
on  August  26, 1993,  amendments  to  the 
smoke  management  plan  for  the  Blue 
Mountains  submitted  September  27, 
1995,  and  revisions  to  the  Oregon  field 
burning  program  submitted  July  3, 1997. 
We  are  acting  on  these  submissions 
together  because  they  address,  or  are 
affected  by,  the  control  of  particulate 
matter  from  area  sources,  specifically 
smoke  from  field  burning  and  smoke 
from  forestry  burning.  These  rules  are 
also  linked  through  the  Oregon 
Visibihty  SIP,  which  seeks  to  control 
visibility  degradation  through  field 
burning  programs  and  smoke 
management  programs. 

EPA  is  taking  no  action  on  the 
provision  in  the  visibility  SIP  changing 
the  review  period  from  three  to  five 
years.  Instead,  the  original  three  year 
review  cycle  v/ill  remain  in  the  federally 
approved  SIP  until  the  first  Regional 
Haze  SIP  is  submitted  and  approved. 
DATES:  This  direct  final  rule  will  be 
effective  December  31,  2001,  unless  EPA 
receives  adverse  comment  by  December 
3,  2001.  If  adverse  comments  are 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
informing  the  pubUc  that  the  rule  will 
not  take  effect. 


ADDRESSES:  Mail  written  conunents  to 
Steven  K.  Body,  EPA,  Region  10,  Office 
of  Air  Quality  (OAQ-107),  1200  Sixth 
Avenue.  Seattle,  Washington  98101. 
You  can  see  copies  of  the  relevant 
documents  used  in  this  rulemaking 
during  normal  business  hours  at  the 
following  location:  EPA  Region  10, 
Office  of  Air  Quality.  1200  Sixth 
Avenue,  Seattle,  Washington,  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body.  EPA  Region  10.  Office 
of  Air  Quality,  at  (206)  553-0782. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  order: 

I.  Visibility 

A.  What  is  visibility  protection  and  why  do 
we  have  it? 

B.  How  is  visibility  being  protected  in 
Oregon? 

C.  What  does  Oregon's  1993  Visibility  SIP 
submission  propose  to  change  and  how 
do  these  changes  compare  to  the  Federal 
requirements? 

D.  Which  regulations  are  being  approved 
through  this  federal  action? 

II.  Smoke  Management  Plan 

A.  What  is  Oregon's  Smoke  Management 
Plan? 

B.  How  does  Oregon's  1993  submission 
change  the  plan? 

C.  How  does  the  Smoke  Management  Plan 
compare  to  Federal  requirements? 

D.  Which  regulations  are  being  approved 
through  this  Federal  action? 

III.  Smoke  Management  Plan — Blue 

Mountains  Revision 

A.  What  changes  to  the  Smoke 
Management  Plan  are  being  proposed? 

B.  What  are  the  Federal  requirements? 

C.  Which  regulations  are  being  approved 
through  this  Federal  action? 

IV.  Field  Burning 

A.  What  is  Oregon's  field  burning  program? 

B.  How  does  this  SIP  submissio.i  change 
the  program? 

C.  What  are  the  changes  in  acreage 
limitations? 

D.  What  are  the  changes  in  registration  and 
permitting  of  different  types  of  burning? 

E.  Are  there  any  other  significant  changes 
proposed  by  the  1997  SIP  submission? 

F.  What  are  the  Federal  requirements  for 
field  burning? 

G.  Which  regulations  are  being  approved 
through  this  Federal  action? 

V.  Administrative  Requirements 

I.  Visibility 

A.  What  Is  Visibility  Protection  and  Why 
Do  We  Have  It? 

Section  169A  of  the  Federal  Clean  Air 
Act  (CAA  or  Act)  requires  states  to 
protect  visibility  in  mandatory  Class  I 
Federal  areas  where  visibility  is  an 
important  value.  Mandator\'  Class  I 
Federal  areas  are  generally  large 
national  parks  or  wilderness  areas 
where  visibility  is  considered  an 
important  value.  In  Oregon,  there  are  12 
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mandatory  Class  I  Federal  areas,  which 
include  the  Mount  Hood  Wilderness, 
the  Mount  Jefferson  Wilderness,  Three 
Sisters  Wilderness,  and  Crater  Lake 
National  Park.  A  full  listing  of  these 
mandatory  Class  I  Federal  areas  can  be 
found  at  40  CFR  81.425,  as  well  as  at 
OAR  340-30-120.  The  Federal  rules 
regulating  visibility  protection  are  set 
out  in  40  CFR  part  51,  subpart  P. 

What  are  the  main  visibility 
protections  provided  for  by  the  Federal 
rules?  The  Clean  Air  Act  sets  out  a  goal 
of  preventing  any  future  and  remedying 
any  existing  impairment  of  visibility  in 
mandatory  Class  I  Federal  areas  (section 
169(A)).  Employing  a  close  coordination 
process  among  the  state  and  the  Federal 
land  managers  (FLM),  the  Federal  rules 
require  monitoring  of  visibility  in 
mandatory  Class  I  Federal  areas,  as  well 
as  the  development  of  a  long-term 
strategy  for  making  reasonable  progress 
towards  this  national  visibility  goal.  The 
visibility  protection  rules  also  provide 
for  an  assessment  of  visibility  impacts 
from  any  new  major  stationary  source  or 
major  modification  that  may  affect 
mandatory  Class  I  Federal  areas. 
Additionally,  in  the  event  that  a  Federal 
land  manager  certifies  impairment  of 
visibility  in  a  mandatory  Class  I  Federal 
area  that  could  be  caused,  or 
contributed  to,  by  a  major  stationary 
facility.  Best  Available  Retrofit 
Technology  (BART)  may  be  imposed  on 
the  facility. 

The  Federal  visibility  rules  were 
modified  in  1999  to  include  provisions 
for  addressing  regional  haze.  Regional 
haze  is  visibility  impairment  which 
results  from  emissions  from  many  point 
and  non-point  sources.  All  of  the  states 
are  ciurently  in  the  process  of 
developing  revisions  to  their  SIP  to 
address  the  regional  haze  provisions. 
Therefore,  the  SIP  submission  under 
discussion  in  this  action  is  not  required 
to  comply  with  the  regional  haze 
provisions  of  40  CFR  part  51,  subpart  P. 
Please  see  the  Technical  Support 
Document  associated  with  this  rule  for 
additional  discussion  of  the  visibility 
requirements  of  the  Federal  rule. 

B.  How  Is  Visibility  Being  Protected  in 
Oregon? 

On  November  22. 1988.  EPA 
approved  visibility  protection 
provisions  into  Oregon's  State 
Implementation  Plan  (see  53  FR  47188). 
Oregon's  visibility  protection  provisions 
are  at  Oregon  Administrative  Rule 
(OAR)  340-20-047.  section  5.2.  The 
visibility  protection  SIP  provided  three 
approaches  to  visibility  protection:  (1)  A 
short-term  strategy  to  be  accomplished 
over  a  5  year  period  to  mitigate  existing 
visibility  impairment;  (2)  a  long-range 


strategy  to  reduce  fine  particle 
emissions  from  agricultural  field 
burning  and  forest  prescribed  burning 
over  a  10-15  year  period;  and  (3)  on- 
going visibility  protection  afforded 
through  the  New  Source  Review 
permitting  process.  EPA  approved  the 
visibility  SIP  because  it  conformed  to 
the  federal  visibility  protection 
provisions  outlined  in  40  CFR  51.300, 
subpart  P.  On  August  26, 1993,  Oregon 
submitted  changes  to  Oregon's 
regulations  as  proposed  revisions  to  the 
visibility  SIP. 

C.  What  Does  Oregon's  1993  Visibility 
SIP  Submission  Propose  To  Change  and 
How  Do  These  Changes  Compare  to  the 
Federal  Requirements? 

The  federal  rules  regulating  visibility 
protection  are  set  out  in  40  CFR  part  51, 
subpart  P.  Many  of  the  federal 
requirements  set  out  in  subpart  P  are 
specific  to  SIPs  that  contain  BART 
controls  on  a  stationary  source. 
Currently  there  are  no  major  stationary 
sources  in  Oregon  that  could  be 
required  to  adopt  BART  controls, 
therefore  the  BART  requirements  in 
subpart  P  are  not  applicable  to  this 
review  of  the  Oregon  SIP. 

How  does  Oregon's  SIP  submission 
compare  with  the  federal  visibility 
requirements?  The  federal  regulations 
require  states  to:  (1)  Develop  long-term 
strategies  for  improving  visibility  over  a 
10-15  year  period;  (2)  assess  visibility 
impairment;  (3)  establish  BART 
emission  limits  (if  applicable);  and  (4) 
implement  visibility  protection 
provisions  under  the  Prevention  of 
Significant  Deterioration  program.  See 
40  CFR  51.302.  The  first,  second  and 
foiulh  requirements  are  discussed 
below.  The  third  requirement  is  not 
applicable  to  Oregon  because  no  Federal 
Land  Manager  has  certified  impairment 
of  visibility  in  a  Class  I  area  due  to  a 
specific  stationary  source. 

What  are  the  proposed  changes  to  the 
long-term  strategy  for  visibility 
protection  and  how  do  they  compare  to 
the  federal  requirements?  "The  1993 
submission  builds  on  the  programs 
established  in  the  earlier  visibility  SIP. 
Oregon  set  out  a  comprehensive  plan  for 
all  its  Class  I  areas.  Focusing  on 
vegetative  burning,  the  1993 
submission:  (1)  Expands  the  period 
during  which  restrictions  to  protect 
visibility'  apply  by  approximately  15 
days;  (2)  incorporates  the  Class  I  area 
visibility  protection  provisions  of  the 
Union  and  Jefferson  County  field 
burning  ordinances  (Union  County 
Ordinance  #1992-4  passed  May  6,  1992, 
and  Jefferson  County  Ordinance  #0-58- 
89  passed  May  31. 1989);  (3)  reduces  the 
annual  acreage  allowed  for  research  and 


hardwood  conversion  biuning  from 
1200  to  600  acres  per  year;  and  (4) 
revises  the  Willamette  Valley  field 
burning  restriction  emergency  clause  to 
allow  hardship  requests  for  visibility 
protection  exemptions  beyond  August 
10th  of  each  year.  In  addition  to  these 
changes,  the  1993  visibility  SIP 
submission  proposes  to  decrease  the 
frequency  of  the  formal  review  of  the 
visibility  program  by  the  Department  of 
Environmental  Quality  from  3  to  5 
years.  However,  EPA  will  take  no  action 
on  this  provision  because  at  this  time 
Federal  visibility  protection  regulations 
require  the  states  to  review  and  revise 
as  necessary  the  visibility  program  every 
three  years.  See  40  CFR  51.306(c).  Thus 
the  three  year  review  period  remains  in 
the  SIP. 

EPA  has  determined  that  the  1993 
submission  is  a  general  strengthening  of 
the  SIP  because  it  includes  additional 
provisions  protecting  visibility,  such  as 
the  expansion  of  the  visibility 
protection  period,  and  the  addition  of 
field  biuning  ordinances  for  Jefferson 
and  Union  County. 

Visibility  is  actively  monitored  in  the 
Oregon  Class  I  areas.  Visibility  in  the 
Class  I  areas  has  significantly  improved 
from  the  conditions  in  the  1980s.  Please 
see  the  Technical  Support  Document 
associated  with  this  rule  for  further 
discussion  on  this  issue. 

The  1993  submission  evaluated 
monitoring  results  for  the  siunmers  of 
1984  to  1989  as  part  of  the  State's 
assessment  of  the  effectiveness  of  its 
past  controls  and  choice  of  futiu« 
controls  needed.  Oregon  concluded  that 
from  23%  to  31%  of  the  visibility 
impairment  cases  documented  within 
the  Eagle  Cap  Wilderness  are  caused  by 
agricultural  field  burning  in  the  Grande 
Ronde  Valley.  Oregon  also  identified 
Jefferson  County  agricultural  field 
burning  as  a  source  of  impairment 
within  the  central  Oregon  Cascade 
wilderness  areas.  Based  on  this 
assessment,  Oregon  continues  to  focus 
on  emissions  from  agricultural  burning. 

EPA  believes  that  Oregon's 
monitoring  system  and  the  SIP's  use  of 
these  data  satisfy  the  federal 
requirements  to  monitor  visibility, 
assess  the  progress  achieved  in 
remedying  existing  impairment  of 
visibility,  assess  changes  in  visibility 
since  the  last  report,  and  use  these 
assessments  in  die  development  of  a 
long-term  strategy.  See  40  CFR 
51.302(c)(ii).  51.305,  51.306(c)(1),  and 
51.306(c)(3). 

40  CFR  51.307  sets  out  the 
requirements  for  evaluating  the 
visibility  impacts  from  any  new  major 
stationary  source  or  major  modification 
that  would  be  constructed  in  an  area 
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that  is  designated  attainment  or 
unclassified.  The  State  of  Oregon  is 
fully  delegated  to  carry  out  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  and  complies  with  this 
section  of  the  visibility  provisions. 

D.  Which  Regulations  Are  Being 
Approved  Through  This  Federal  Action? 

In  this  action,  EPA  is  revising 
Oregon's  State  Implementation  Plan  to 
include  OAR  340-20-047,  section  5.2 
that  became  effective  August  11, 1992. 
EPA  is  taking  no  action  on  the  provision 
in  OAR  340-20-047,  section  5.2.4.2  and 
section  5.2.5.1,  that  changes  the  review 
period  of  the  visibility  SIP  from  three  to 
five  years. 

n.  Smoke  Management  Plan 

A.  What  Is  Oregon's  Smoke 
Management  Plan? 

Oregon's  Smoke  Management  Plan 
(SMP)  is  a  program  designed  to  manage 
smoke  impacts  from  the  biuning  of 
silvicultural  wastes  and  the  prescribed 
burning  of  forests.  The  Oregon  SMP 
tries  to  balemce  essential  forest  land 
burning  with  preventing  smoke  from 
being  carried  to,  or  accumulating  in, 
designated  areas  and  other  areas 
sensitive  to  smoke.  The  SMP  establishes 
a  permitting  system  for  burning  based 
on  close  cooperation  of  the  Oregon 
Department  of  Forestry  (ODF)  and  the 
Oregon  Department  of  Enviroiunental 
Quality  (ODEQ).  The  SMP  requires 
biuners  to  obtain  burning  permits  and  to 
bum  only  under  appropriate 
meteorological  conditions. 

Oregon's  Smoke  Management  Plan  is 
at  OAR  629-43-043,  Oregon 
Department  of  Forestry  rules.  On 
November  22, 1988,  EPA  incorporated 
the  State  of  Oregon's  smoke 
management  program  (OAR  629-43- 
043)  and  the  "Operational  Guidance  for 
the  Oregon  Smoke  Management 
Program"  (Directive  1-4-1-601)  into  the 
SIP.  See  53  FR  47188  (November  22. 
1988).  On  August  26, 1993,  Oregon 
submitted  the  Department  of 
Environmental  Quality  Smoke 
Management  Plan  as  amended  and  ' 
adopted  as  part  of  the  Oregon  Clean  Air 
Act  Implementation  Plan  (SIP)  through 
Oregon  Administrative  Rule  (OAR)  340- 
20-047,  to  EPA  as  a  revision  to  the  SMP 
portion  of  the  Oregon  SIP 

B.  How  Does  Oregon's  1993  Submission 
Change  the  Plan? 

Through  this  1993  SIP  submission, 
Oregon  is  modifying  its  Smoke 
Management  Plan  to  strengthen 
visibility  protection  of  the  Class  I  areas, 
and  to  provide  for  additional 
protections  around  nonattainment  areas 


for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PM-10). 
EPA  is  approving  Oregon's  amendment 
lo  its  Smoke  Management  Plan  because 
it  constitutes  a  general  strengthening  of 
die  SIP. 

One  of  the  primary  strengthening 
provisions  of  the  Oregon  Smoke 
Management  Plan  is  the  adoption  of 
additional  restrictions  on  burning 
through  the  establishment  of  a  Special 
Protection  Zone  (SPZ)  aroimd  each  of 
the  six  PM-10  nonattainment  areas  in 
Oregon.  When  this  rule  was  under 
development  in  1992,  there  were  six 
PM-10  nonattaiiunent  areas;  Klamath 
Falls,  Medford,  Oakridge,  Grants  Pass, 
Eugene-Springfield,  and  La  Grande.  A 
new  nonattaiiunent  area,  Lakeview,  was 
designated  on  October  25, 1993.  See  40 
CFR  81.338.  The  SMP  does  not  identify 
a  SPZ  for  Lakeview.  Determined  in  part 
by  geography,  meteorology  and  location 
of  forested  areas,  the  20  mile  SPZ 
boimdary  around  the  six  PM-10 
nonattainment  areas  would  contain 
additional  restrictions  on  slash  burning. 
In  western  Oregon,  between  November 
15  and  February  15,  the  slash  biuning 
restrictions  are  mandatory:  (1)  A 
prohibition  on  burning  in  the  SPZ  if  the 
Department  of  Forestry  forecaster 
determines  weather  conditions  are 
likely  to  cause  a  smoke  intrusion  into 
the  adjacent  PM-10  nonattainment  area; 
(2)  monitoring  of  bums  for  at  least  3 
days  and  requirements  to  extinguish 
fires  to  prevent  smoke  from  smoldering 
fires  from  affecting  the  nonattaiiunent 
area;  and  (3)  a  prohibition  on  new 
ignitions  in  the  SPZ  when  there  is  a 
residential  wood  combustion 
curtailment  in  the  adjacent  PM-10 
nonattainment  area  between  December  1 
to  February  15  (during  "Red" 
woodbuming  curtailment).  In  eastem 
Oregon,  these  three  restrictions  would 
be  voluntary  for  La  Grande  and  Klamath 
Falls. 

In  the  event  that  both  a  PM-10 
nonattainment  area  fails  to  attain  the 
National  Ambient  Air  Quality  Standard 
by  the  specified  deadline,  and  a 
measured  impact  from  slash  smoke  is 
determined  to  be  a  significant 
contributor  to  the  PM-10 
nonattainment,  then  additional  smoke 
burning  restrictions  would  take  effect  as 
contingency  measures  to  the  PM-10 
nonattainment  area  plans. 

The  1993  SIP  revision  revises  the 
definition  of  slash  to  exclude  bmsh 
generated  by  residential  development 
land  clearing.  Instead,  the  burning  of 
brush  generated  by  residential 
development  land  clearing  will  be 
regulated  by  the  Department  of 


Environmental  Quality's  open  burning 
rules. 

For  additional  discussion  of  the 
previously  described  modifications  and 
other  changes  to  the  smoke  management 
plan  proposed  by  the  1993  SIP 
submission,  please  see  the  Technical 
Support  Document  associated  with  this 
rule. 

C.  How  Does  the  Smoke  Management 
Plan  Compare  to  Federal  Requirements? 

The  visibility  protection  provisions  at 
40  CFR  part  51,  subpart  P  suggest  diat 
states  consider  Smoke  Management 
Plans  in  developing  long-term  strategies 
for  visibility  protection.  In  September 
1992,  the  Environmental  Protection 
Agency  published  The  Prescribed 
Burning  Background  Document  and 
Technical  Information  Document  for 
Best  Available  Control  Measures  to 
assist  states  in  the  development  of 
Smoke  Management  Plans  (EPA-450/2- 
92-003).  These  are  a  few  examples  of 
how  the  federal  government  widely 
acknowledges  the  benefits  of  smoke 
management  plans.  However,  there  are 
no  specific  federal  requirements  for 
states  to  develop  and  adopt  Smoke 
Management  Plans.  Nonetheless,  when 
compared  with  many  of  the  smoke 
management  plans  adopted  by  other 
states,  Oregon's  Smoke  Management 
Plan  is  one  of  the  stronger  plans. 

D.  Which  Regulations  Are  Being 
Approved  Through  This  Federal  Action? 

In  this  action,  EPA  is  revising 
Oregon's  State  Implementation  Plan  to 
include  rules  for  the  Oregon  Department 
of  Forestry.  Specifically,  OAR  629-24- 
301 ,  that  became  effective  on  August  1 , 
1987  and  the  Smoke  Management  Plan 
at  OAR  629-43-0043  that  became 
effective  on  April  13,  1987,  are 
approved.  This  action  also  approves 
Oregon  Revised  Statutes,  ORS  477.515, 
last  amended  in  1971  into  the  SIP  and 
modifies  the  Operational  Guidance  for 
the  Oregon  Smoke  Management 
Program,  Directive  1-4-1-601  that 
became  effective  on  August  11, 1992. 

m.  Smoke  Management  Plan — Blue 
Mountain  Revision 

A.  What  Changes  to  the  Smoke 
Management  Plan  Are  Being  Proposed? 

On  September  27, 1995.  Oregon 
submitted  a  package  of  mles  revising 
the  Prevention  of  Significant 
Deterioration  (PSD)  program  for  Oregon. 
The  package  included  several 
modifications  to  comply  with  existing 
federal  requirements  for  the  PSD 
program,  as  well  as  changes  specific  to 
the  Oregon  program.  The  1995 
submission  sought  to:  replace  Total 
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Suspended  Particulate  increments  with 
PM-10  increments;  change  the 
boimdaries  for  the  Class  I  areas;  change 
the  PSD  baseline  date,  and  amend  the 
Smoke  Management  Plan. 

On  March  7. 1997,  EPA  approved  the 
changes  submitted  in  the  September 
1995  package  with  the  exception  of 
approving  the  amendments  to  the 
Smoke  Management  Plan  (see  62  FR 
10457).  In  this  action.  EPA  is  approving 
the  Smoke  Management  Plan 
amendments. 

The  1995  submission  amends  the 
Smoke  Management  Plan  in  the  Blue 
Mountains  in  eastern  Oregon.  The  Blue 
Mountains  comprise  the  Umatilla. 
Wallowa- Whitman,  Ochoco,  and 
Malheur  National  Forests  in 
northeastern  Oregon,  the  forest  lands  of 
the  Baker  Resource  Area,  Vale  Bureau  of 
Land  Management  (BLM)  District, 
Central  Oregon  Resource  Area, 
Prineville  BLM  District,  and  the  Three 
Rivers  Resource  Area  and  the  Bums 
BLM  District.  The  1995  submission 
creates  a  mandatory  smoke  management 
program  that  requires  Forest  Service  and 
BLM  to  track  annual  emissions  from 
prescribed  biuning  and  wildfire  to 
protect  against  a  violation  of  the  PSD 
increment  requirements.  The  1995 
submission  requires  prescribed  burning 
to  be  curtailed  if  the  emission  target  is 
reached.  Should  unexpected  increases 
in  wildfires  cause  the  target  level  to  be 
exceeded,  the  annual  prescribed 
burning  limit  would  be  adjusted 
downward  to  offset  these  increases. 

The  PSD  baseline  time  period  for  the 
Blue  Mountains  is  set  using  the  period 
of  1980  to  1993,  inclusive.  The 
amendments  to  the  Smoke  Management 
Plan  establishes  a  total  baseline 
emissions  from  prescribed  burning  and 
wildfire.  The  total  baseline  emissions 
are  estimated  to  be  17,500  tons  of  PM- 
10  per  year.  The  Smoke  Management 
Plan  distributes  this  increment  between 
a  wildfire  target  level  of  2,500  tons  of 
PM-10  per  year,  and  a  prescribed 
burning  emission  limit  of  13,000  tons 
per  year.  The  1995  submission  requires 
wildfire  emissions  to  be  estimated,  and 
adjustments  to  the  prescribed  burning 
schedule  to  be  made  in  response  to 
these  estimates. 

Fiulher,  the  Forest  Service  and  BLM 
are  required  to  conduct  prescribed 
binning  under  smoke  dispersion 
conditions  which  minimize  smoke 
impacts  and  protect  air  quality  in 
northeast  Oregon,  southeast 
Washington,  and  western  Idaho.  An 
important  component  of  this  program  is 
the  establishment  of  real-time 
monitoring  of  smoke  impacts  through  a 
smoke  management  network  operated 
by  the  Forest  Service,  with  technical 


assistance  from  the  Oregon  Department 
of  Environmental  Quality.  Should 
burning  be  determined  to  be  causing  a 
measurable  smoke  impact,  aggressive 
mop-up  or  other  measures  would  be 
used  to  reduce  the  duration  or  intensity 
of  the  smoke  impacts. 

B.  What  Are  the  Federal  Requirements? 

There  are  no  specific  federal 
requirements  for  Smoke  Management 
Plans.  The  federal  requirements  for  the 
Prevention  of  Significant  Deterioration 
are  outlined  in  40  CFR  51.166.  As  noted 
above,  EPA  approved  the  revision  of  the 
baseline  date  for  an  area  in  northeastern 
Oregon  in  March  1997.  EPA  has 
reviewed  the  derivation  of  the  17,500 
tons  per  year  baseline  and  believes  it  is 
consistent  with  the  Clean  Air  Act.  EPA 
further  believes  that  this  Smoke 
Management  Plan  would  improve 
Oregon's  ability  to  try  to  control  overall 
smoke  impacts  from  forest  fires.  This  is 
a  creative  approach  to  minimize  air 
quality  impacts  from  prescribed  fires 
and  wildfires  based  on  strong 
cooperation  among  state  air  regulators, 
state  land  managers,  and  federal  land 
managers. 

C.  Which  Regulations  Are  Being 
Approved  Through  This  Federal  Action? 

In  this  action,  EPA  is  revising 
Oregon's  State  Implementation  Plan  to 
include  the  "Oregon  Smoke 
Management  Plan,  Appendix  5, 
Operational  Guidance  to  the  Oregon 
Smoke  Management  Program,  Criteria 
for  National  Forest  and  BLM  Lands  in 
the  Blue  Mountains  of  NE  Oregon 
(Volume  3,  Section  Al)"  with  the 
effective  date  of  July  12, 1995. 

IV.  Field  Burning 

A.  What  Is  Oregon's  field  bunting 
program? 

Since  the  1970's,  Oregon  has  operated 
a  field  biuning  program  to  control 
particulate  matter  emissions  from  the 
burning  of  peremiial  and  annual  grass 
seed  and  cereal  grain  crops  in  the 
Willamette  Valley.  The  Willamette  Field 
Burning  Rules  are  in  OAR  Chapter  340, 
Division  26.  The  open  biuning  of  all 
other  agricultural  waste  material, 
including  sanitizing  perennial  and 
annual  grass  seed  crops  by  open  burning 
in  counties  outside  of  the  Willamette 
Valley  is  governed  by  OAR  Chapter  340, 
Division  23,  "Rules  for  Op>en  Burning." 
This  action  addresses  changes  to 
Division  26  only. 

Over  the  years,  Oregon  has  modified 
its  field  burning  program.  In  1985,  EPA 
approved  the  field  burning  SIP.  The 
field  burning  program  was  a  permits 
and  fee  program.  Burning  permits  were 


specific  to  location  and  might  limit  or 
define  the  methods  a  burner  may  use. 
The  1985  field  burning  SIP  established 
a  cap  on  the  maximum  acreage  to  be 
open  burned  annually  in  the  Willamette 
Valley.  This  acreage  cap  was  set  at 
250,000  acres  annually.  The  1985  field 
burning  SIP  included  a  record  keeping 
provision  that  enabled  the  program  to 
track  acreage  burned.  Based  on 
meteorological  assessments  of  wind 
conditions  and  mixing  heights,  the  field 
burning  program  had  daily  burning 
authorization  criteria. 

EPA  last  approved  the  propane 
flaming  annual  acreage  cap  and  several 
definitions  for  the  Oregon  field  binning 
program  in  1997  (62  FR  8385,  February 
25, 1997).  The  approved  modifications 
to  Division  26  were  those  that  were 
effective  in  Oregon  on  March  10, 1993. 
The  last  substantive  EPA  approval  of 
Division  26  occurred  in  1985  (50  FR 
31368,  August  2,  1985).  On  July  3, 1997, 
ODEQ  submitted  revisions  to  the  field 
burning  program  as  a  revision  to 
Chapter  340,  Division  26,  "Rules  for 
Open  Burning  (Willamette  Valley)'. 

B.  How  Does  This  SIP  Submission 
Change  the  Program? 

What  are  the  significant  changes 
proposed  by  the  July  3, 1997, 
submission?  This  1997  submission 
proposes  to  significantly  revise  the  1985 
field  burning  SIP.  Earlier  in  1997,  EPA 
adopted  several  housekeeping  changes 
to  the  Willamette  Valley  field  burning 
rule  (see  62  FR  8385,  February  25, 
1997).  The  February  1997  action  was 
not  intended  to  address  any  substantive 
changes  to  the  field  burning  program.  In 
February  1997,  EPA  specifically 
approved  the  definitions  for:  "fire  safety 
buffer  zone,"  "marginal  day,"  "open 
burning,"  "propane  flaming  permit," 
"released  allocation,"  and  "stack 
burning  permit."  EPA  also  approved  a 
maximum  acreage  to  be  propane-flamed 
annually  in  the  Willamette  Valley. 

The  July  3, 1997,  submission 
modifying  the  Oregon  field  burning 
rules  establishes  thne  types  of  burning: 
open  field  burning,  propane  flaming  and 
stack-or  pile  burning.  The  1997 
submission  reduces  the  total  acreage 
allowed  to  be  open  burned,  establishes 
a  separate  acreage  cap  for  propane 
flaming,  exempts  stack  or  pile  biuming 
from  the  field  burning  cap  and  changes 
the  registration,  permitting  and  fee 
structure  for  all  Uiese  bums.  The  1997 
submission  also  adds  two  new  sections: 
Sections  340-26-033  and  340-26-055 
which  regulate  preparatory  burning  and 
stack  or  pile  burning.  This  1997 
submission  also  repeals  Section  340- 
26-025  which  provided  for  Civil 
Penalties. 
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C.  What  Are  The  Changes  in  Acreage 
Limitations? 

How  are  acreage  limitations  afiected 
by  the  new  submission?  In  the  1985 
field  burning  SIP,  Oregon  established 
that  the  maximum  acreage  to  be  open 
burned  annually  would  ^lOt  exceed 
250,000  acres.  The  1985  SIP  also  set  a 
daily  bum  limit  of  46,934  acres  per  day. 
Propane  flaming  was  not  included 
under  this  acreage  limitation.  In 
supporting  documentation  on  the  July  3, 
1997,  SIP  revision,  provided  to  EPA  by 
Oregon  on  December  22, 1999,  Oregon 
asserts  that  stack  or  pile  burning  were 
not  considered  to  be  covered  by  this 
limitation,  either.  EPA  disagrees.  In 
reading  the  language  used  in  the  1985 
SIP,  as  well  as  the  language  adopted 
under  the  Fire  Marshal  Rules  that  were 
first  promulgated  in  1988,  there  was  a 
consistent  division  oidy  between  field 
burning  and  propane  flaming.  "Stack  or 
pile  burning"  was  not  considered  to  be 
a  separate  category.  EPA  believes  that 
the  250,000  annual  acreage  liihit 
covered  both  open  field  burning  and 
stack  or  pile  burning. 

As  noted  earlier,  the  1997  submission 
defines  three  different  methods  of 
burning:  open  field  biuning,  propane 
flaming,  and  stack  or  pile  burning.  The 
1997  submission  treats  each  of  these 
types  of  bums  differently.  One  of  the 
most  aggressive  forms  of  control  in 
Oregon's  field  burning  program  is  the 
significant  decrease  in  the  maximum 
acreage  that  can  be  open  field  burned 
aimually.  The  maximum  allowable 
acreage  decreased  from  140,000  (for 
1992-3)  to  120,000  (for  1994-5)  to 
100,000  (for  1996-7)  to  40,000  for  1998 
and  thereafter.  Maximum  acreage  of 
fields  to  be  propane  flamed  annually  is 
set  at  75,000  acres.  No  specific  acreage 
caps  have  been  set  for  stack  or  pile 
burning,  however,  the  fees  for  stack  or 
pile  burning  incrementally  increase 
annually  to  discourage  this  type  of 
burning. 

What  is  the  effect  of  the  acreage 
limitations  proposed  in  the  1997 
submission?  Combining  the  limits  for 
open  burning  and  propane  flaming,  the 
maximum  combined  acreage  to  be 
burned  annually  is  140,000  acres.  This 
is  a  decrease  from  the  250,000  aimual 
limit  on  open  burning  estabUshed  in  the 
1985  SIP.  Stack  and  pile  burning  is  not 
included  in  this  annual  cap. 

As  noted  above,  EPA  believes  that 
stack  or  pile  burning  was  included  in 
the  1985  SIP'S  aimual  limit  of  250,000 
acres.  In  1999,  Oregon  estimated  the 
amount  of  acreage  treated  by  stack  or 
pile  burning  fell  &t>m  approximately 
60,000  acres  in  1988  to  30,000  acres  in 
1991.  to  14.574  acres  in  1992,  to  8.588 


acres  in  1997.  (See  December  22, 1999 
letter  from  Laurey  Cook,  ODEQ,  to 
Claire  Hong,  EPA  Region  10).  EPA 
believes  that  these  significant  decreases 
in  the  amount  of  acreage  stack  or  pile 
burned  are  likely  to  continue  due  to  the 
conversion  of  agricultural  lands  to  other 
uses,  the  fall  in  hay  prices,  and  the 
increased  cost  of  sanitizing  the  fields. 
Even  if  we  were  to  use  the  historically 
much  higher  1988  levels  of  stack  or  pile 
burning,  the  overall  acreage  that  would 
be  burned  would  still  fall  below  the 
limits  established  in  the  1985  SIP  for 
aimual  limits. 

In  addition  to  the  change  in  annual 
acreage  limits,  another  change  to  the 
acreage  limitations  focused  on  acreage 
bumed  per  day.  Under  the  1985  SIP,  the 
daily  cap  on  acres  field  bumed  was 
46,934  acres.  This  cap  was  based  on  air 
quality  dispersion  modeling  that 
indicated  that  burning  this  acreage 
would  not  result  in  a  violation  of  the 
National  Ambient  Air  Quality  Standards 
or  Prevention  of  Significant 
Deterioration  increments.  The  1997 
submission  would  repeal  this  daily 
acreage  cap.  EPA  believes  that  repealing 
this  daily  acreage  limit  would  not  result 
in  a  weakening  of  the  SIP  due  to  the 
significantly  decreased  acreage  that  can 
be  bumed  over  the  year  for  all  types  of 
burning.  Although  not  a  direct 
comparison,  the  annual  limit  in  the 
1997  submission  for  open  burning  is 
lower  than  the  1985  daily  cap  on  acres 
bumed.  Additionally,  the  1997 
submission  adds  acreage  limits  for  steep 
terrain,  training  fires,  and  preparatory 
bums.  When  evaluated  in  total,  EPA 
believes  all  these  changes  to  acreage 
limits  is  a  general  strengthening  of  the 
SIP. 

In  reviewing  the  1997  submission, 
EPA  considers  the  impact  of  rule 
changes  on  air  quality.  Comparing  the 
total  acreage  allowed  to  be  burned 
under  the  1985  SIP  to  the  total  acreage 
allowed  to  be  bumed  under  the  1997 
submission  is  a  rough  indicator  of  what 
air  quality  impacts  may  be.  However, 
there  are  factors  in  addition  to 
decreased  acreage  that  support  the  idea 
that  this  1997  modification  would  result 
in  better  air  quality.  The  1997 
submission  encourages  the  use  of  stack 
or  pile  burning  over  open  field  burning. 
In  general,  stack  or  pile  burning  tends 
to  emit  less  smoke  than  open  field 
burning  due  to  higher  combustion  rates 
because  of  the  concentration  of 
materials.  While  this  correlation  does 
not  hold  true  if  the  stacks  or  piles  are 
wet,  it  is  likely  that  encouraging  the  use 
of  stack  or  pile  burning  over  open  field 
burning  would  result  in  lower 
emissions.  Oregon  estimates  that  an  acre 
of  straw  bumed  in  the  field  emits  sixty 


percent  more  particulate  matter  than  an 
acre  of  straw  removed  and  bumed  in  a 
stack.  When  evaluated  in  total,  EPA 
believes  that  the  overall  impact  of 
changes  to  acreage  limitations  would  be 
a  strengthening  of  the  SIP. 

D.  What  Are  the  Changes  in  Registration 
and  Permitting  of  Different  Types  of 
Burning? 

Two  of  the  main  changes  between  the 
1985  SIP  and  the  1997  submission  is  the 
change  in  the  treatment  of  propane 
flaming  and  the  addition  of  stack  or  pile 
burning  as  a  separate  categor>'  of 
burning.  In  the  1985  SIP,  propane 
flaming  was  exempt  from  mles  OAR 
340-26-010  through  340-26-015  and. 
therefore  not  subject  to  open  field 
burning  requirements  related  to 
registration,  permits,  fees,  limitations, 
allocations  and  daily  burning 
authorization  criteria.  The  1997 
submission  dramatically  modifies  the 
treatment  of  propane  flaming.  The  1997 
submission  prohibits  individuals  from 
burning  in  a  manner  contrary  to  the 
Department's  conditions.  Section  OAR 
340-26-010  (5),  states  that,  "No  person 
shall  cause  or  allow  open  field  burning, 
propane  flaming,  or  stack  or  pile 
buming  which  is  contrary  to  the 
Department's  announced  buming 
schedule  specifying  the  times,  locations 
and  amounts  of  buming  permitted,  or  to 
any  other  provi^sion  announced  or  set 
forth  by  the  Department  or  this 
Division."  The  1997  submission  would 
repeal  the  exemption  of  propane 
flaming  from  registration,  permitting 
and  other  general  controls  established 
for  field  buming.  This  does  not  mean 
that  propane  flaming  is  treated  in  the 
exact  same  manner  as  field  buming.  It 
is  not.  Rather,  propane  flaming  is  more 
controlled  under  the  1997  rules  than  it 
was  in  the  1985  SIP. 

Stack  or  pile  burning's  treatment 
under  Division  26  is  also  clarified  by  the 
1997  submission.  The  1997  submission 
creates  a  new  category  of  buming 
known  as  stack  or  pile  buming.  "The 
1997  submission  does  not  include  stack 
or  pile  buming  in  the  annual  acreage 
limitations  established  for  field  buming. 
As  discussed  earlier  in  this  Federal 
Register  notice,  and  in  the  TSD  that 
accompanies  this  action,  EPA  believes 
that  failing  to  include  stack  or  pile 
buming  in  the  annual  acreage  limits 
does  not  weaken  the  SIP  because  of  the 
significant  decrease  in  the  acreage  that 
can  be  bumed  under  the  annual  cap. 

The  1997  submission  also  proposes  to 
change  the  treatment  of  stack  or  pile 
buming  by  exempting  stack  or  pile 
buming  from  the  registration  process. 
Although  Oregon  would  no  longer 
separately  register  acres  that  would  be 
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stack  or  pile  burned,  Oregon  would 
continue  to  permit  stack  or  pile  burning. 
Thus.  Oregon  would  still  be  able  to 
track  the  acres  to  be  stack  or  pile  burned 
through  the  permitting  process.  Oregon 
also  proposes  to  clarify  that  stack  or  pile 
burning  will  be  subject  to  the  State  Fire 
Marshal  Rules  that  prohibit  burning 
within  1/4  mile  of  major  roadways,  and 
that  can  impose  additional  conditions 
on  burning.  Stack  and  pile  burning  must 
be  conducted  with  a  valid  permit,  must 
follow  established  procedures  of  the 
Department,  and  is  prohibited  on  any 
day.  or  at  any  time,  if  the  Department 
has  notihed  the  State  Fire  Marshal  that 
such  burning  is  prohibited  because  of 
adverse  meteorological  or  air  quality 
conditions. 

What  is  the  overall  impact  of  these 
changes  to  the  treatment  of  stack  or  pile 
burning?  Although  stack  or  pile  burning 
will  no  longer  be  registered,  it  continues 
to  be  permitted,  thus  allowing  sufficient 
regulatory  authority  to  control  stack  or 
pile  burning.  EPA  believes  the  impact  of 
these  changes  would  not  constitute  a 
relaxation  of  the  SIP. 

E.  Are  There  Any  Other  Significant 
Changes  Proposed  by  the  1997  SIP 
Submission? 

The  1997  submission  incorporates  the 
Rules  of  the  State  Fire  Marshal  by 
reference  into  340-26-001,  340-26-015. 
340-26-033.  340-26-045,  and  340-26- 
055.  The  rules  of  the  Stat^Fire  Marshal, 
safety  requirements  for  field  burning 
and  propane  flaming,  are  at  Oregon 
Administrative  Rules  837-110-010 
through  837-110-160.  Adopting  these 
.rules  by  reference  is  intended  to 
increase  the  degree  of  public  safety  by 
preventing  unwanted  wild  fires  and 
smoke  from  open  field  burning,  propane 
flaming,  and  stack  biuning  near 
highways  and  freeways.  The  State  Fire 
Marshal  rules  establish  a  fire  safety 
buffer  zone  around  highways  and 
roadways.  The  State  Fire  Marshal  rules 
outline  additional  controls  on  the 
manner  and  timing  of  bums  in  these 
areas. 

The  1997  submission  repeals  Section 
340-26-025  entitled  "Civil  Penalties". 
While  SIP  revisions  are  evaluated  for 
enforceability,  rules  describing  state 
enforcement  authority  and  penalties  are 
not  appropriate  for  inclusion  into  the 
SIP  to  avoid  potential  conflict  with 
EPA's  independent  authorities. 
Therefore.  EPA  is  taking  no  action  on 
these  provisions  of  the  Oregon  rules. 

Other  rule  changes  include 
systematically  referencing  propane 
flaming  and  stack  or  pile  burning  to  the 
rules  to  clarify  which  criteria  apply  to 
different  types  of  bums.  The 
"prohibition  conditions"  under  daily 


burning  authorization  criteria  are 
tightened  and  the  acreage  limitation  for 
experimental  burning  are  lowered  from 
5000  to  1000  acres.  Several  definitions 
have  been  added,  and  the  definition  for 
"grower  allocation"  has  been  modified 
to  tighten  the  amount  of  acreage  that 
could  be  allocated  in  the  event  that  total 
registration  as  of  April  1  exceeds  the 
maximum  acreage  allowed  to  be  open 
field  burned  or  propane  flamed 
annually. 

F.  What  Are  the  Federal  Requirements 
for  Field  Burning? 

Similar  to  smoke  management  plans, 
there  are  no  federal  requirements  for 
field  burning  controls.  How  then  does 
EPA  evaluate  the  adequacy  of  these 
significant  changes  proposed  by  the 
1997  submission?  Section  193  of  the 
Clean  Air  Act.  entitled  the  "General 
Savings  Clause"  provides  that,  "no 
control  requirement  in  effect,  or 
required  to  be  adopted  by  an  order, 
settlement  agreement,  or  plan  in  effect 
before  the  date  of  the  enactment  of  the 
Clean  Air  Act  Amendments  of  1990  in 
an  area  which  is  a  nonattainment  area 
for  any  air  pollutant,  may  be  modified 
after  such  enactment  in  any  manner 
unless  the  modification  insiu"es 
equivalent  or  greater  emission 
reductions  of  such  air  pollutant." 

The  pollutant  of  concern  is  PM-10 
and  the  area  of  interest  is  the  Willamette 
Valley,  which  contains  several  PM-10 
nonattainment  areas.  The  criteria  for 
approval  of  these  revisions  is  whether 
the  1997  submission  would  pose  a 
relaxation  of  the  controls  that  are  in 
effect  in  the  existing  State 
Implementation  Plan. 

The  majority  of  the  changes  proposed 
by  the  1997  submission,  such  as  the 
specific  incorporation  of  the  State  Fire 
Marshal  rules,  strengthen  the  controls 
on  field  burning.  The  area  most  likely  to 
be  seen  as  a  relaxation  is  the  exemption 
of  stack  or  pile  burning  from  the  annual 
acreage  cap  for  field  burning.  However, 
as  discussed  above.  EPA  believes  the 
impacts  of  this  change  are  not  a 
relaxation  of  the  SIP. 

In  addition  to  reviewing  the 
regulatory  stringency  of  the  1997 
submission  compared  to  the  1985  SIP.  it 
may  be  useful  to  evaluate  the  air  quality 
in  the  Willamette  Valley.  The  air  quality 
data  do  not  raise  specific  concerns  about 
the  contribution  of  field  burning  to  the 
exceedances  of  the  PM-10  standard. 
Please  see  the  associated  Technical 
Support  Document  for  a  fuller 
discussion. 


G.  Which  Regulations  Are  Being 
Approved  Through  This  Federal  Action? 

In  this  action.  EPA  is  revising  the 
Oregon  State  Implementation  Plan  to 
include  OAR  Chapter  340,  Division  26 
effective  May  31,  1994.  Further,  EPA  is 
incorporating  by  reference  the  mles  of 
the  State  Fire  Marshal  OAR  837-110- 
110  through  837-110-160,  effective 
February  7,  1994. 

Please  note  that  since  these  SIP 
revisions  were  adopted  by  the  state, 
other  modifications  to  Oregon's  rules 
may  have  been  adopted  by  the 
Environmental  Quality  Commission  and 
submitted  to  the  EPA  for  approval  (e.g. 
the  rule  recodification  package). 
Approval  of  the  SIP  revisions  discussed 
in  this  action  does  not  rescind  any  local 
rule  amendments  that  were 
subsequently  filed  and  submitted. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use"  (66  FR  28355,  May 
22,  2001)  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  «dso  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
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August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61  . 
FR  4729,  Febmary  7, 1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  mle  in 
the  FEDERAL  REGISTER.  A  major  r\ile 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  FEDERAL  REGISTER. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  mle 
will  be  effective  December  31,  2001 
unless  EPA  receives  adverse  written 
comments  by  December  3,  2001. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Oregon  Notice  Provision 

During  EPA's  review  of  a  SIP  revision 
involving  Oregon's  statutory  authority,  a 
problem  was  detected  which  affected 
the  enforceability  of  point  source  permit 
limitations.  EPA  determined  that, 
because  the  five-day  advance  notice 
provision  required  by  ORS  468.126(1) 
(1991)  bars  civil  penalties  from  being 
imposed  for  certain  permit  violations, 
ORS  468  fails  to  provide  the  adequate 
enforcement  authority  that  a  state  must 
demonstrate  to  obtain  SIP  approval,  as 
specified  in  section  110  of  the  Clean  Air 
Act  and  40  CFR  51.230.  Accordingly, 
the  requirement  to  provide  such  notice 
would  preclude  Federad  approval  of  a 
section  110  SIP  revision. 

To  correct  the  problem  the  Govemor 
of  Oregon  signed  into  law  new 
legislation  amending  ORS  468.126  on 
September  3, 1993.  This  amendment 
added  paragraph  ORS  468.126(2)(e) 
which  provides  that  the  five-day 
advance  notice  required  by  ORS 
468.126(1)  does  not  apply  if  the  notice 
requirement  will  disqualify  a  state 
program  bom  Federal  approval  or 
delegation.  ODEQ  responded  to  EPA's 
understanding  of  the  application  of  ORS 
468.126(2)(e)  and  agreed  that,  because 
Federal  statutory  requirements  preclude 
the  use  of  the  five-day  advance  notice 
provision,  no  advance  notice  will  be 
required  for  violations  of  SIP 
requirements  contained  in  permits. 

Oregon  Audit  Privilege  and  Immunity 
Law 

Another  enforcement  issue  concerns 
Oregon's  audit  privilege  and  immunity 
law.  Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Oregon's  Audit  Privilege  Act,  ORS 
468.963  enacted  in  1993,  or  its  impact 
upon  any  approved  provision  in  the  SIP, 
including  the  revision  at  issue  here.  The 
action  taken  herein  does  not  express  or 
imply  any  viewpoint  on  the  question  of 
whether  there  are  legal  deficiencies  in 


this  or  any  other  Clean  Air  Act  Program 
resulting  from  the  effect  of  Oregon's 
audit  privilege  and  immunity  law.  A 
state  audit  privilege  and  immunity  law 
can  affect  only  state  enforcement  and 
cannot  have  any  impact  on  federal 
enforcement  authorities.  EPA  may  at 
any  time  invoke  its  authority  under  the 
Clean  Air  Act,  including,  for  example, 
sections  113,  167,  205,  211  or  213,  to 
enforce  the  requirements  or  prohibitions 
of  the  state  plan,  independently  of  any 
state  enforcement  effort.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Clean  Air  Act  is  likewise 
unaffected  by  a  state  audit  privilege  or 
immunity  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and  record 
keeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  )uly  1. 1982. 

Dated:  luly  23.  2001. 
Ronald  A.  Kreizenbeck, 

Acting  Regional  Administrator.  Region  10 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citationjor  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  MM— Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(135)  to  read  as 
follows: 

§52.1970    Identification  of  plan. 

***** 

(c)  •  *  * 

(135)  The  Oregon  Department  of 
Environmental  Quality  submitted  a 
Visibility  SIP  revision  on  August  26. 
1993.  smoke  management  provisions  on 
August  26,  1993.  revisions  to  the  Oregon 
field  burning  program  on  July  3.  1997. 
and  amendments  to  the  smoke 
management  program  regarding  the  Blue 
Mountains  rules  on  September  27.  1995 
EPA  approves  these  revisions  with  the 
exception  of  the  provision  that  changes 
the  review  period  of  the  Visibility  SIP 
from  every  three  years  to  every  5  years 
(OAR  340-20-047  Section  5.2.4.2  and 
OAR  340-20-047  Section  5.2.5.1) 

(i)  Incorporation  by  reference. 

(A)  OAR  629-24-301  effective  August 
1. 1987. 
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(B)  OAR  629-^3-043  effective  April 
13  1987 

(C)  ORS  477.515  effective  1971. 

(D)  Directive  1-4-1-601,  Operational 
Guidance  for  the  Oregon  Smoke 
Management  Program,  effective  October 
23, 1992. 

(E)  OAR  340-26-0035  and  340-26- 
0040,  effective  March  10,  1993;  OAR 
340-26-0001,  340-26-0031,  340-26- 
0033,  and  340-26-0045,  effective  May 
11, 1993;  340-26-0003.  340-26-0005, 
340-26-0010.  340-26-0012.  340-26- 
0013.  340-26-0015.  and  340-26-0055, 
effective  May  31, 1994. 

(F)  OAR  837-110-0010,  837-110- 
0020,  837-110-0030,  837-110-0040, 
837-110-0070,  837-110-0080,  837- 
110-0090,  837-110-0110,  837-110- 
0120.  837-110-0130,  and  837-110- 
0150,  effective  February  7. 1994;  837- 
110-0160,  effective  August  11.  1993; 
and  837-110-0050, 837-110-0060,  and 
837-110-0140,  effective  February  7. 
1989. 

(G)  Union  County  Ordinance  #1992- 
4  effective  July  1.1992. 

(H)  Jefferson  County  Ordinance  #-0- 
58-89  effective  May  31, 1989. 

(I)  Remove  the  following  provision 
from  the  current  incorporation  by 
reference:  OAR  340-26-025  effective 
March  7,  1984. 

(ii)  Additional  Materials. 

(A)  OAR  340-20-047  Section  5.2 
effective  August  11, 1992  (except 
section  5.2.4.2  and  section  5.2.5.1 
introductory  paragraph) 

(B)  "Oregog^ Smoke  Management  Plan, 
Appendix  5,  Operational  Guidance  for 
the  Oregon  Smoke  Management 
Program,  Criteria  for  National  Forest 
and  Bureau  of  Land  Managranent  Lands 
in  the  Blue  Mountains  of  NE  Oregon 
(Volume  3,  Section  Al)",  effective  July 
12. 1995. 

(FR  Doc.  01-27279  Filed  10-31-01:  8:45  am) 
BILLING  COOE  S560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70  I 

[PA-TS-AC2001a;  FRL-7093-3] 

Clean  Air  Act  Full  Approval  of  Partial 
Operating  Permit  Program;  Allegheny 
County;  Pennsylvania        ; 

AGENCY:  Environmental  Prelection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  fully  approving  a  partial 
operating  permit  program  under  title  V 
of  the  Clean  Air  Act  (the  Act).  This 
program  will  allow  the  Allegheny 


County  Health  Department  (ACHD). 
located  in  the  Commonwealth  of 
Pennsylvania,  to  issue  federally 
enforceable  operating  permits  to  all 
major  stationary  sources  and  certain 
other  affected  minor  sources  in  its 
jurisdiction.  The  ACHD's  operating 
permits  program  was  submitted  to  EPA 
by  the  Commonwealth  of  Pennsylvania 
on  behalf  of  Allegheny  Coimty.  By  this 
same  rulemaking.  EPA  is  also 
withdrawing  its  previously  published 
notice  of  proposed  rulemaking  dated 
December  6, 1999.  Any  parties 
interested  in  commenting  on  this 
rulemaking  granting  full  approval  to  the 
ACHD's  operating  permits  program 
should  do  so  at  this  time. 
DATES:  This  rule  is  effective  on 
December  17,  2001  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  December  3,  2001. 
ff  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Makeba  Morris,  Chief,  Permits 
and  Technical  Assessment  Branch, 
Mailcode  3AP11,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Peimsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103  and 
the  Allegheny  County  Health 
Department  Bureau  of  Environmental 
Quality,  Division  of  Air  Quality,  301 
39th  Street,  Pittsburgh,  Peimsylvania 
15201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller,  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2068  or 
by  e-mail  at  miller.linda@.epa.gov. 
Please  note  that  comments  on  this  rule 
must  be  submitted,  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  9,  1998  and  March  1, 
2001,  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  a  request  on  behalf  of  the 
Allegheny  County  Health  Department 
(ACHD)  for  approval  of  a  partial 
operating  program  pursuant  to  40  CFR 
part  70  for  Allegheny  County  (the 
County).  The  ACHD  will  be  the 
permitting  authority  for  the  operating    ' 
permit  program.  On  December  6, 1999, 
EPA  proposed  approval  of  the  County's 


partial  operating  permit  program  (64  FR 
68066).  The  ACHD  has  subsequently 
revised  its  regulations.  These  revisions 
strengthen  the  ACHD's  operating 
permitting  program.  In  this  final 
rulemaking,  EPA  is  both  withdrawing 
its  previous  proposal  (64  FR  68066)  and 
approving  the  Coimty's  part  70 
operating  permit  program  as  submitted 
on  November  9, 1998  and  amended  on 
March  1,2001. 

This  section  provides  additional 
information  on  EPA's  approval  of  the 
partial  operating  permit  program  by 
addressing  the  following  questions: 

What  is  the  operating  permit  program? 

What  is  a  partial  program  approval? 

What  are  the  operating  permit  program 
requirements? 

What  is  being  addressed  in  this  document? 

What  is  not  being  addressed  in  this 
document? 

What  Is  the  Operating  Permit  Program? 

The  Clean  Air  Act  Amendments  of 
1990  required  all  States  to  develop 
operating  permit  programs  that  meet 
established  Federal  criteria.  When 
implementing  the  operating  permit 
programs,  the  States  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requirements  imder  the 
Clean  Air  Act  (CAA  or  the  Act).  The 
focus  of  the  operating  permit  program  is 
to  improve  enforcement  by  issuing  each 
source  a  permit  that  consolidates  all  of 
its  applicable  CAA  requirements  into  a 
federally-enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  given  air  pollution 
source  into  an  operating  permit,  the 
source,  the  public,  and  the  State 
environmental  agency  can  more  easily 
understand  what  CAA  requirements 
apply  and  how  compliance  with  those 
requirements  is  determined.  Sources 
required  to  obtain  an  operating  permit 
imder  this  program  include  "major" 
sources  of  air  pollution  and  certain 
other  sources  specified  in  the  Act  or  in 
EPA's  implementing  regulations.  For 
example,  all  sources  regulated  under  the 
acid  rain  program,  regardless  of  size, 
must  obtain  operating  permits. 
Examples  of  "major"  sources  in 
Allegheny  County  include,  but  are  not 
limited  to,  those  that  have  the  potential 
to  emit  50  tons  per  year  or  more  of 
volatile  organic  compounds;  100  tons 
per  year  or  more  of  certain  other  criteria 
pollutants;  those  that  emit  10  tons  per 
year  of  any  single  hazardous  air 
pollutant  (HAP)  specifically  listed 
under  the  Act,  or  those  that  emit  25  tons 
per  year  or  more  of  a  combination  of 
HAPs.  In  an  area  not  meeting  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone,  carbon  monoxide. 
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or  particulate  matter,  major  sources  are 
defined  by  the  area's  nonattaiimient 
classification. 

What  Is  a  Partial  Program  Approval? 

The  approved  Pennsylvania  part  70 
operating  permit  program  currently 
applies  state-wide.  A  partial  program 
approval  means  that  a  geographic  region 
of  Pennsylvania,  Allegheny  Coimty,  will 
have  a  separate  program.  The  term 
"partial"  is  a  geographic  reference.  It  is 
not  a  reference  to  the  approval  status  of 
the  ACHD's  program. 

What  Are  the  Operating  Permit  Program 
Requirements? 

The  minimum  program  elements  for 
an  approvable  operating  permit  program 
are  Uiose  mandated  by  title  V  of  the  Act 
and  in  EPA's  implementing  regulations 
at  CFR  40,  part  70— "State  Operating 
Permit  Programs."  Title  V  required  state 
and  provided  for  local  air  pollution 
control  agencies  to  develop  operating 
permit  programs  and  submit  them  to 
EPA  for  approval  by  November  15, 
1993.  Under  title  V,  State  and  local  air 
pollution  control  agencies  that 
implement  operating  permit  programs 
are  called  "permitting  authorities."  EPA 
granted  full  approval  of  PADEP's 
operating  permit  program  on  August  26, 
1996  (61  FR  39597).  That  program 
ciirrently  applies  in  Allegheny  County. 
The  ACHD  has  adopted  and  requested 
approval  of  a  separate  program,  referred 
to  as  a  partial  program.  The  PADEP  has 
submitted  a  formal  request  to  EPA  for 
approval  of  a  part  70  operating  permit 
program  for  Allegheny  County.  EPA  is 
approving  this  partial  program  for 
Allegheny  County. 

The  regulations  for  the  Allegheny 
County  part  70  permit  program  are 
found  in  the  County's  Air  Pollution 
Control  Regulations.  Definitions  for  the 
air  pollution  control  program  are  foimd 
in  Part  A  of  the  regulations  (2101.01  et 
seq.).  A  list  of  the  Coimty's  definitions 
relevant  to  this  rulemaking  is  included 
in  the  Technical  Support  Document 
(TSD)  prepared  by  EPA  in  support  of 
this  rulemaking.  Copies  of  that  TSD  may 
be  obtained,  upon  request,  from  the  EPA 
Regional  Office  hsted  in  the  ADDRESSES 
section  of  this  document.  Part  C  of  the 
County's  regulations  focuses  on 
requirements  for  operating  permits  for 
all  sources  of  air  pollution.  Part  C  is 
divided  into  two  subparts.  Subpart  1 
includes  requirements  for  all  operating 
permits,  including  part  70  sources. 
Subpart  2  includes  additional,  and  in 
some  cases,  more  extensive, 
requirements  for  part  70  operating 
permit  sources. 

The  County's  program  meets  the 
minimum  requirements  of  40  CFR  part 


70.  Several  provisions  differ  from,  but 
have  been  determined  to  be  consistent 
with,  40  CFR  part  70,  in  scope  and 
stringency.  These  areas  are  highlighted 
below: 

A.  Legal  Opinion 

The  legal  opinion  submitted  by  the 
County  did  not  address  the  time  frame 
required  for  petitions  for  judicial  review 
and  the  judicial  review  requirements  for 
failure  to  issue  minor  permits.  However, 
as  described  below,  the  ACHD's 
regulations  contain  provisions  which 
address  the  requirements: 

(1 )  Time  frame  for  judicial  review: 
Although  the  ACHD's  operating  permit 
program  regulations  do  not  specify  the 
time  frame  for  filing  a  petition  for 
judicial  review,  the  ACHD  is  generally 
subject  to  Article  XI,  Hearings  and 
Appeals.  In  order  to  obtain  judicial 
review,  section  1104(a)  requires  that  an 
appellant  must  first  file  a  notice  of 
appeal  to  the  Director  of  the  ACHD  and 
go  through  an  administrative  hearing 
process.  The  notice  of  appeal,  as 
described  in  ACHD  regulations,  section 
1104(b),  requires  the  names,  addresses, 
and  telephone  numbers  of  the  appellant 
and  his  or  her  duly  authorized  attorney 
or  agent,  if  any.  and  shall  describe 
grounds  for  appeal.  The  notice  of  appeal 
must  be  filed  no  later  than  10  days  after 
written  notice  or  issuance  of  the  action 
by  which  the  appellant  is  aggrieved.  The 
remaining  requirements  for  submission 
of  information  by  the  appellant  is 
described  in  the  procedures  set  forth  in 
section  1105  of  the  ACHD's  regulations. 
The  ACHD  regulations  meet  the 
requirement  for  initiating  judicial 
review  required  by  40  CFR  part  70. 

(2)  Judicial  review  for  failure  to  act  on 
minor  permits:  The  ACHD's  program 
does  not  specifically  address  judicial 
review  for  failure  to  issue  a  minor 
permit  modification  as  a  separate 
appealable  action.  However,  section 
2103.14(c)(8)  clearly  requires  final 
action  within  60  days  for  any  proposed 
minor  permit  modification.  Section 
2103.11(f)  states  that  the  Department's 
failure  to  take  final  action  is  appealable 
and  that  the  Court  of  Common  Pleas 
may  require  action  on  the  application 
without  further  delay.  Therefore,  the 
ACHD's  regulations  contain  necessary 
authority  to  compel  action  on  minor 
permit  modifications. 

B.  Transition  Plan 

The  transition  plan  included  in 
section  2103.01  of  the  ACHD's 
regulations  specified  deadlines  for 
permit  application  submittal  and  permit 
issuance.  These  dates  have  passed. 
Nonetheless.  EPA  previously  approved 
the  Commonwealth  of  Pennsylvania's 


part  70  operating  permit  program  on 
August  29,  1996  (see  61  FR  39598) 
which  established  deadlines  for  p>ermit 
applications  that  applied  state-wide. 
The  ACHD's  request  to  have  partial 
program  approval  does  not  affect,  or 
change  in  any  way,  the  dates  established 
in  the  Commonwealth's  approved 
program. 

C.  De  Minimis  Changes 

The  ACHD's  program  limits  changes 
without  a  permit  revision  to  de  minimis 
levels  in  section  2103.14.  The  ACHD 
regulations  allow  a  permit  shield  for  de 
minimis  changes,  unless  prohibited  by 
the  CAA.  In  this  final  rulemaking,  EPA 
is  clarifying  that  the  Act's  implementing 
regulations,  40  CFR  part  70,  do  prohibit 
permit  shield  for  de  minimis  changes  to 
a  title  V  permit. 

D.  Absence  of  Part  70  Emergency 
Defense  Provisions 

The  ACHD  has  incorporated  most  of 
the  recordkeeping  and  reporting 
requirements  required  under  part  70  for 
an  emergency  to  be  considered  an 
affirmative  defense.  However,  consistent 
with  Pennsylvania's  program,  the  ACHD 
program  does  not  allow  an  emergency  to 
be  considered  an  affirmative  defense. 
EPA  clarified  in  its  August  31, 1995  (60 
FR  45530)  supplemental  part  70 
document  that  "the  part  70  rule  does 
not  require  the  States  to  adopt  the 
emergency  defense.  A  State  may  include 
such  a  defense  in  its  part  70  program  to 
the  extent  it  finds  appropriate,  although 
it  may  not  adopt  an  emergency  defense 
less  stringent  than  that  set  forth  at  40 
CFR  70.6  (g)."  As  the  adoption  of 
emergency  defense  provisions  under 
part  70  is  discretionary,  the  ACHD's 
program  is  not  inconsistent  with  part 
70. 

A  detailed  description  of  Allegheny 
County's  submittal  and  EPA's 
evaluation  are  included  in  a  technical 
support  document  (TSD)  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

What  is  Being  Addressed  in  This 
Document? 

The  November  5,  1998  submittal,  as 
amended  March  1,  2001,  requested 
approval  of  numerous  revisions  of  the 
Pennsylvania  State  Implementation  Plan 
(SIP)  as  well  as  approval  of  the  ACHD's 
operating  permit  program.  This  final 
rule  addresses  only  the  ACHD's  part  70 
operating  permit  program  approval.  The 
part  70  operating  permit  program  is  also 
referred  to  as  the  title  V  program, 
referencing  the  CAA  citation  for  part  70 
operating  permit  programs. 
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What  is  Not  Being  Addressed  in  This 
Document? 

The  November  9, 1998,  submittal,  as 
ameDded  March  1,  2001,  contained 
numerous  requests  for  revisions  to  the 
Pennsylvania  SIP,  including  a 
recodification  of  the  regulations  in 
general,  amendments  to  major  and 
minor  new  source  review  (NSR)  and 
prevention  of  significant  deterioration 
(PSD)  programs,  as  well  as  requests  for 
approval  or  delegation  of  programs 
under  40  CFR  parts  52, '63  and  part  70 
permitting  programs,  and  approval  for 
delegation  of  programs  undea^  section 
1 12  of  the  Act.  These  requests  have  been 
or  will  be  the  subjects  of  separate 
rulemakings. 

n.  Final  Action  I 

EPA  is  taking  direct  final  action  fully 
approving  a  partial  operating  permit 
program  to  allow  ACHD  to  issue 
operating  permits  to  all  major  stationary 
sources  in  Allegheny  County, 
Pennsylvania.  In  addition,  EPA  is 
withdrawing  its  proposed  rule  of 
December  6,  1999(64  FR  68066).  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
operating  permit  program  approval  if 
adverse  comments  are  filed  relevant  to 
the  issues  discussed  in  this  action.  This 
rule  will  be  effective  on  December  17, 
2001  without  further  notice  unless  EPA 
receives  adverse  comment  by  December 
3,  2001.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  The  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
conunent  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 

in.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355, 
(May  22,  2001).  This  action  merely 
approves  state  law  as  meeting  federal 


requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
state  operating  permit  programs,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  an  operating  permit 
program  submission  for  failure  to  use 
VCS.  It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
an  operating  permit  program,  to  use 
VCS  in  place  of  an  operating  permit 
program  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996).  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 


General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  31, 
2001.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
'  or  action.  This  action  approving  a 
partial  title  V  operating  permit  program 
for  the  ACHD,  Allegheny  County, 
Pennsylvania  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  17,  2001. 
James  W.  Newsom, 
Acting  Regional  Administrator,  Region  HI. 

Appendix  A  of  part  70  of  title  40, 
chapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 


Federal  Register/ Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations        55115 


Authority:  42  U.S.C.  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (b)  in  the  entry  for 
Pennsylvania  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  C)perating 
Permits  Programs 

***** 

Pennsylvania 

(a)  •  •  • 

(b)  The  Pennsylvania  Department  of 
Environmental  Protection  submitted  a 
request  on  behalf  of  the  Allegheny  County 
Health  Department  pertaining  to  operating 
permit  programs  in  the  Commonwealth  of 
Pennsylvania.  The  submission,  dated 
November  9. 1998  and  amended  March  1. 
2001.  includes  a  request  for  approval  of  a 
partial  operating  program  pursuant  to  40  CFR 
part  70  for  Allegheny  County.  The  Allegheny 
County  Health  Department's  partial  operating 
permit  program  is  hereby  granted  full 
approval  effective  on  December  17,  2001. 
***** 

[FR  Doc.  01-27281  Filed  10-31-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271  , 

[FRL-7097-1] 

Hawaii:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  final  determination  on 

application  of  Hawaii  for  final 

authorization. 

SUMMARY:  Hawaii  has  applied  for  final 
authorization  of  its  hazardous  waste 
mcmagement  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Hawaii's  application  and  has  reached  a 
final  determination  that  Hawaii's 
hazardous  waste  management  program 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  is  granting 
final  authorization  to  the  State  to 
operate  its  program  subject  to  the 
limitations  on  its  authority  retained  by 
EPA  in  accordance  with  RCRA, 
including  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
EFFECTIVE  DATE:  Final  authorization  for 
Hawaii  shall  be  effective  at  1  p.m.  on 
November  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Smith.  WST-2.  U.S.  EPA 


Region  9,  75  Hawthorne  Street,  San 
Francisco  94105-3901,  (415)  744-2152. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  are  State  Programs  Authorized? 

Section  3006  of  RCRA  allows  EPA  to 
authorize  State  hazardous  waste 
management  progreuns  to  operate  in  the 
State  in  lieu  of  the  Federal  hazardous 
waste  management  program  subject  to 
the  authority  retained  by  EPA  in 
accordance  with  RCRA,  including 
HSWA.  EPA  grants  authorization  if  the 
Agency  finds  that  the  State  program  (1) 
is  "equivalent"  to  the  Federal  program, 

(2)  is  consistent  with  the  Federal 
program  and  other  State  programs,  and 

(3)  provides  for  adequate  enforcement 
(section  3006(b),  42  U.S.C.  6926(b)). 
EPA  regulations  for  final  State 
authorization  appear  at  40  CFR  part  271. 

B.  When  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste 
management  program  that  is  equivalent 
to,  consistent  with,  and  no  less  stringent 
than  the  Federal  program.  As  the 
Federal  program  changes,  states  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  state 
programs  may  be  necessary  when 
Federal  or  state  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occiu.  Most  conmionly, 
states  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  40  Code  of  Federal  Regulations  (CFR) 
parts  124,  260  through  266,  268,  270, 
273  and  279. 

C.  What  Were  the  Comments  and 
Responses  to  EPA's  Proposal? 

On  May  5,  1999,  Hawaii  submitted  an 
official  application  for  final 
authorization  to  administer  the  RCRA 
program.  On  June  22.  2000,  EPA 
published  a  tentative  determination 
announcing  its  intent  to  grant  Hawaii 
final  authorization.  Further  background 
on  the  tentative  decision  to  grant 
authorization  appears  at  65  FR  38802- 
38806,  June  22,  2000. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  dates  of  a  public 
meeting  and  a  public  hearing.  The 
public  meeting  was  held  on  July  25. 
2000  and  the  public  hearing  was  held 
on  July  27,  2000. 

The  EPA  received  three  oral 
comments,  one  of  which  was 
supplemented  in  writing,  and  one  letter 
containing  written  comment  during  the 
public  comment  period.  Additionally, 


in  April  2001 ,  after  the  close  of  the 
comment  period,  EPA  received  a 
Petition  To  Withdraw  Hawaii 
Certification  and  Title  VI  Complaint  of 
Discriminatory  Acts  (Petition  to 
Withdraw)  document  challenging  the 
administration  and  enforcement  of 
environmental  programs  by  the  State  of 
Hawaii  and  seeking  withdrawal  of 
authorization  for  all  environmental 
programs,  including  RCRA.  We  have 
taken  into  consideration  comments  in 
the  Petition  relating  to  the  Hawaii 
hazardous  waste  management  program 
in  taking  today's  action.  In  addition,  the 
EPA  Office  of  Civil  Rights  (OCR),  which 
is  responsible  for  processing  and 
investigating  complaints  of 
discrimination  filed  against  programs  or 
activities  that  receive  financial 
assistance  from  EPA,  has  notified  the 
complainant  that  it  will  review  the  Title 
VI  Complaint  of  Discriminatory  Acts 
under  the  procedural  rules  for  handling 
Title  VI  Complaints.  The  significant 
issues  raised  by  the  commenters  and 
EPA's  responses  are  summarized  below. 
Today's  action  is  not  a  final 
determination  on  the  merits  of  the 
Petition  to  Withdraw  federal 
authorization  for  all  environmental 
programs  in  Hawaii. 

1.  Comment:  EPA  received  comments 
relating  to  the  Hawaii  Department  of 
Health's  (HDOH)  implementation  of 
other  programs  for  which  Hawaii  had 
been  delegated  authority  by  EPA.  The 
comments  generally  asserted  that  the 
HDOH  could  not  adequately  enforce  the 
laws  and  regulations  of  the  hazardous 
waste  management  program  because  its 
record  of  performance  in  other 
environmental  programs  is  poor.  Some 
specific  examples  cited  were  that 
Hawaii's  enforcement  of  the  Clean 
Water  Act  is  poor,  its  implementation  of 
the  Total  Maximum  Daily  Load  program 
(TMDL)  is  poor,  and.  in  general,  it  lacks 
adequate  funds,  staff  and  commitment 
for  environmental  programs,  such  as  the 
solid  waste  program.  The  Petition  to 
Withdraw  also  raised  these  concerns. 
Please  note,  today's  action  is  not  a  final 
determination  on  the  merits  of  the 
Petition  to  Withdraw. 

Response:  Each  environmental 
program  is  unique  and  must  be 
evaluated  in  light  of  the  particular 
federal  and  state  requirements 
applicable  to  that  program.  Among  other 
things,  programs  differ  significantly  in 
the  numbers  and  types  of  pollutants 
regulated;  the  number,  size  and  type  of 
facilities  which  are  regulated; 
complexity  and  scope  of  regulatory 
requirements;  regulatory  mechanisms 
(for  example,  use  of  permits  and 
prohibitions);  tools  for  assessing 
compliance  (e.g..  inspections,  self- 
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monitoring  and  self-reporting);  and 
enforcement  options.  Moreover, 
different  programs  vary  in  funding 
levels  and  sources,  and  staffing  levels 
(both  number  of  staff  and  required 
qualihcations). 

With  respect  to  HDOH's  perfonnance 
in  implementing  the  hazardous  waste 
management  program,  EPA  will  discuss 
four  program  areas:  compliance  and 
enforcement,  permitting,  corrective 
action  and  waste  minimization.  HDOH 
has  demonstrated  steady  progress  in 
developing  a  strong  compliance 
program.  HDOH  has  been  developing  its 
capability  to  enforce  the  hazardous 
waste  regulations  since  1988,  eleven 
years  prior  to  submitting  its  application 
for  program  authorization  in  1999.  Since 
1994,  when  Hawaii  first  promulgated 
state  hazardous  waste  regulations,  the 
HDOH  staff  have  conducted  more  than 
170  inspections  of  generators  or 
treatment  facilities  and  have  developed 
30  enforcement  actions  as  a  result  of 
those  inspections.  Included  in  HDOH's 
recent  enforcement  efforts  was  a 
complex  joint  enforcement  action  with 
EPA  against  the  University  of  Hawaii. 
That  enforcement  action  resulted  in  one 
of  the  largest  RCRA  settlements  ever  for 
hazardous  waste  violations  in  EPA 
Region  9.  including  $1.7  million  in 
penalties  and  environmental  projects. 

HDOH  has  inspected  or  visited 
another  530  sites,  which  were 
determined  to  be  either  conditionally 
exempt  from  regulation  because  they 
generated  small  amounts  of  hazardous 
waste,  or  not  hazardous  waste  sites 
because  the  original  facility  no  longer 
existed  at  that  location.  Information 
from  these  530  smaller  inspections  and 
visits  was  used  to  update  the  HDOH 
database  of  facilities  subject  to  RCRA 
hazardous  waste  management 
regulations.  Twenty  five  of  its  30 
enforcement  actions  are  complete, 
resulting  in  $792,058  in  penalties 
collected.  HDOH  has  also  negotiated,  as 
part  of  two  settlements,  supplemental 
environmental  projects  worth  about  $1.2 
million.  The  EPA  believes  that  this 
record  demonstrates  both  a  capacity  and 
a  commitment  to  enforce  hazardous 
waste  regulations. 

Enforcement  is  only  one  aspect  of  a 
comprehensive  hazardous  waste 
management  program.  Other  important 
components  are  permitting,  which 
includes  permitting  currently  operating 
treatment,  storage  and  disposal 
facilities:  corrective  action,  i.e.', 
monitoring  the  cleanup  of  sites  where 
past  practices  or  accidents  have  resulted 
in  hazardous  waste  spilling  on  the 
ground:  and  waste  minimization, 
involving  development  of  projects  to 
promote  future  safe  practices  and  waste 


reduction  efforts.  EPA  believes  that  the 
Hawaii  hazardous  waste  management 
program  is  thorough  and  sound  in  its 
permitting,  corrective  action  and  waste 
reduction  activities. 

Under  the  second  part  of  the  program, 
permitting,  there  is  only  one  non- 
emergency permitted  hazardous  waste 
facility  operating  in  Hawaii.  The  U.S. 
Navy  at  Pearl  Harbor  operates  a 
hazardous  waste  storage  facility  to  store 
hazardous  wastes  generated  by  the  Navy 
until  the  wastes  can  be  shipped  to  the 
mainland  for  proper  treatment  and 
disposal.  The  Pearl  Harbor  facility 
renewed  a  five-year  permit  in  July  2000. 
The  HDOH  permit  writer  took  the  lead 
for  reviewing  the  Navy's  application 
and  for  developing  the  subsequent 
permit,  issued  pursuant  to  both  Hawaii 
and  Federal  laws  and  regulations.  There 
are  currently  three  emergency  permits 
that  have  been  issued  in  Hawaii. 
Emergency  permits  are  temporary 
permits,  with  a  duration  of  no  more 
than  90  days,  issued  to  address  an 
imminent  and  substantial  endangerment 
to  himian  health  or  the  envirormient. 

The  only  other  site  which  may 
lawfully  store  hassardous  waste  on 
Hawaii  is  under  the  administration  of 
the  EPA  rather  than  HDOH.  That  site  is 
another  U.S.  Navy  site  at  Pearl  Harbor, 
which  is  storing  hazardous  waste  mixed 
with  radioactive  waste  until  it  can  be 
shipped  to  planned  treatment  and 
disposal  facilities  on  the  mainland. 
Pearl  Harbor  is  currently  storing  this 
waste  under  a  compliance  order  entered 
into  with  EPA.  When  all  of  the  currently 
stored  waste  is  transferred,  the  site  will 
not  store  hazardous  waste  beyond  the 
amount  of  time  allowed  any  generator  in 
Hawaii  to  accumulate  hazardous  waste 
for  safe  transportation.  In  accordance 
with  EPA's  independent  inspection  and 
enforcement  authorities  after  program 
authorization,  EPA  will  continue  to 
administer  this  order  unless  there  is  an 
agreement  at  some  future  time  for 
HDOH  to  assume  these  duties. 

The  HDOH  is  monitoring  the  cleanup 
of  four  sites  in  Hawaii.  Those  sites 
comprise  Hawaii's  corrective  action 
universe.  All  four  of  these  sites  have 
achieved  sufficient  cleanup  and  control 
to  safeguard  human  health  and 
groundwater. 

In  the  area  of  waste  minimization,  the 
HDOH  is  implementing  several  projects 
to  provide  information  to  businesses 
and  the  public  that  will  assist  them  in 
improving  Hawaii's  environment  by 
preventing  wastes  from  ever  being 
generated  or  reducing  the  amount  of 
waste  a  business  needs  to  generate  in  its 
industrial  processes. 

In  all  four  of  these  program  areas: 
compliance  and  enforcement. 


permitting,  corrective  action,  and  waste 
minimization,  Hawaii's  record  of 
performance  shows  it  can  adequately 
implement  and  enforce  the  laws  and 
regulations  of  the  hazardous  waste 
management  program. 

With  respect  to  the  comments  related 
to  Hawaii's  implementation  and 
enforcement  of  the  Clean  Water  Act, 
these  are  the  same  comments  which 
were  raised  in  the  Petition.  In  response 
to  the  Petition,  EPA  decided  to  change 
its  schedule  of  state  program  audits  to 
perform  an  audit  of  Hawaii's  NPDES 
program  earlier  than  originally 
scheduled.  Pursuant  to  the  audit,  EPA 
reviewed  Hawaii's  statutory  authorities 
as  well  as  enforcement  mechanisms, 
and  the  audit  raised  some  concerns, 
particularly  related  to  enforcement.  EPA 
is  working  with  the  State  to  address 
those  concerns.  We  are  also  reviewing 
the  issues  raised  in  the  Petition,  and 
will  respond  directly  to  the  Petitioner 
on  those  issues. 

2.  Comment:  Several  comments 
generally  expressed  concern  that  the 
State  of  Hawaii  has  sometimes  violated 
its  owrn  regulations  and  cannot  take 
enforcement  action  against  itself. 

Response:  The  HDOH  does  have  the 
legal  authority  to  bring  an  enforcement 
action  against  another  state  agency  and, 
in  fact,  HDOH  has  taken  enforcement 
action  against  another  state  agency.  The 
EPA  is  satisfied  that  appropriate 
enforcement  actions  can  and  will  be 
taken  by  HDOH  against  other  non- 
complying  State  of  Hawaii  agencies 
when  necessary.  Over  the  last  five  years 
HDOH  has  targeted  both  local,  state  and 
federal  governmental  facilities,  as  well 
as  private  businesses,  for  hazardous 
waste  compliance  inspections.  These 
inspections  have  resulted  in  30 
hazardous  waste  enforcement  cases 
against  public  and  private  entities.  Most 
recently,  HDOH's  largest  hazardous 
waste  enforcement  case  was  against  the 
University  of  Hawaii,  a  state-funded 
agency,  that  resulted  in  a  $1.7  million 
settlement.  The  settlement  includes  a 
cash  penalty  of  $505,000  and  an 
agreement  that  the  University  will 
undertake  several  system-wide 
pollution  prevention  and  waste 
minimization  projects  at  a  total  value  of 
$1.2  million,  and  an  extensive 
compliance  audit  of  its  facilities.  The 
University  of  Hawaii  action  was  a  joint 
enforcement  effort  between  HDOH  and 
EPA. 

3.  Comment:  A  commenter  expressed 
concern  that  HDOH  has  not  developed 
appropriately  protective  regulations, 
commenting  for  example  that  the  State 
does  not  have  good  water  quality 
standards.  Similar  concerns  were 
mentioned  in  the  Petition  to  Withdraw. 
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Please  note,  today's  action  is  not  a  final 
determination  on  the  merits  of  the 
Petition  to  Withdraw. 

Response:  As  adopted  in  1994,  and 
amended  in  1998,  the  Hawaii  hazardous 
waste  management  rules  are  at  least  as 
stringent  as  the  federal  rules  and  in 
some  cases  are  even  more  protective,  as 
was  outlined  in  the  Federal  Register 
document  discussing  EPA's  tentative 
determination  to  authorize  the  Hawaii 
hazardous  waste  management  program, 
65  FR  38802  (June  22,  2000).  Hawaii  has 
adopted  all  applicable  federal  RCRA 
hazardous  waste  management  rules 
through  May  25, 1998,  and  will 
continue  to  adopt  new  federal  rules 
which  are  more  protective  of  the 
environment.  In  addition,  federal  rules 
promulgated  under  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA)  are  immediately  enforceable  by 
the  U.  S.  EPA  until  Hawaii  adopts  and 
receives  authorization  for  them. 

HDOH  is  currently  reviewing  the 
water  quality  standards  for  Hawaii,  as 
required  by  the  Clean  Water  Act.  The 
EPA  is  working  closely  with  the  State 
during  this  triennial  review  process  to 
ensure  a  successful  outcome.  The 
HDOH  is  expected  to  complete  its 
review  by  the  end  of  2002.  However,  the 
adequacy  of  water  quality  standards  is 
not  an  element  of  the  criteria  for 
determining  a  state  hazardous  waste . 
management  program's  eligibility  for 
RCRA  authorization. 

4.  Comment:  One  commenter  said 
EPA  has  failed  to  adequately  monitor 
the  State  of  Hawaii  programs  and  that 
program  funds  designated  for  a  specific 
program  have  been  given  to  other 
programs. 

Response:  The  commenter  did  not 
give  a  specific  example  of  a  program  or 
a  federally-funded  grant  that  was  not 
adequately  monitored  or  of  misuse  or 
misapplication  of  funds.  Given  that  this 
Notice  is  addressing  authorization  of  the 
hazardous  waste  management  program, 
EPA  will  address  the  hazardous  waste 
management  program  for  which  Hawaii 
is  seeking  authorization.  Since  1988, 
EPA  has  annually  evaluated  HDOH's 
development  and  implementation  of  the 
hazardous  waste  management  program. 
The  hazardous  waste  management 
program  has  been  supported  by  annual 
federal  grants  with  appropriate 
matching  state  funds  since  1988.  As  a 
part  of  these  grants.  EPA  and  HDOH 
negotiated  annual  work  plans  with  EPA 
monitoring  HDOH  performance 
throughout  the  year.  After  the  end  of 
each  annual  grant  EPA  conducted  a 
complete  evaluation  of  the  HDOH 
hazardous  waste  management  program 
expenditures  under  the  grant.  EPA 
determined  that  HDOH  accomplished 


all  of  the  work  described  in  the  annual 
grants,  or,  on  the  occasions  when  HDOH 
experienced  a  vacant  position  or  for 
some  other  reason  missed  a  work 
commitment,  HDOH  has  returned  an 
appropriate  amoimt  of  hazardous  waste 
federal  funds  to  EPA.  EPA  is  satisfied 
that  HDOH  implements  an  effective 
hazardous  waste  management  program 
and  that  HDOH  has  completed  the  work 
supported  by  the  federal  hazardous 
waste  grants.  EPA  will  continue  to 
conduct  program  evaluations'and 
monitor  HDOH  performance  and  grant 
expenditures. 

5.  Comment:  A  conunenter  said  that 
the  two-year  enforcement  trend  that 
EPA  discussed  at  a  public  meeting  on 
July  25,  2000  was  insufficient  to  predict 
continuing  success. 

Response:  Although  EPA  focused  on 
the  three  most  recent  years  of  HDOH 
inspection  and  enforcement  history  at 
the  public  meeting,  HDOH  has  been 
conducting  inspections  since  1994, 
when  the  State  rules  were  first 
promulgated.  In  making  its 
authorization  determination,  EPA  has 
reviewed  the  full  HDOH  inspection 
history.  Since  1994,  HDOH  has 
conducted  more  than  1 70  inspections  of 
large  generators  and  has  annually 
monitored  compliance  at  the  only  non- 
emergency permitted  hazardous  waste 
storage  facility.  These  inspections  have 
resulted  in  30  enforcement  actions  since 
1994,  including  a  complex  joint 
enforcement  action  with  EPA  against 
the  University  of  Hawaii. 

6.  Comment:  A  commenter  said  that 
Hawaii's  hazardous  waste  management 
program  is  not  adequately  funded  and  is 
staffed  by  temporary'  employees.  Similar 
concerns  were  raised  in  the  Petition  to 
Withdraw.  Please  note,  today's  action  is 
not  a  final  detennination  on  the  merits 
of  the  Petition  to  Withdraw. 

Response:  Before  making  an 
authorization  determination,  EPA 
evaluates  the  State's  program  in  light  of 
the  following  characteristics:  past 
performance,  resources  and  skill  mix, 
training  program,  and  State 
commitment;  and  EPA's  expectation  of 
the  program's  continuing  success.  EPA 
has  evaluated  all  aspects  of  Hawaii's 
hazardous  waste  management  program 
and  has  determined  that  Hawaii's 
program  is  adequate  and  the  level  of  the 
State's  resources  is  sufficient. 

Hawaii  has  issued  quality  permits  and 
the  quality  of  the  State's  corrective 
action  activities  is  high.  All  four  of 
Hawaii's  corrective  action  sites  have 
corrective  actions  in  place  that  are 
protective  of  human  health  and 
groundwater.  The  State's  inspections 
and  subsequent  reports  have  adequately 
documented  violations  resulting  in  the 


successful  assessment  and  collection  of 
penalties.  Hawaii  has  issued 
enforcement  orders,  settled  cases  and 
collected  penalties  in  a  timely  manner: 
all  of  t^eir  enforcement  cases  initiated 
prior  to  the  year  2000  are  resolved.  In 
addition,  Hawaii  has  devoted  sufficient 
State  resources  necessary  to  match  the 
Federal  hazardous  waste  management 
program  grants.  The  State  prepares  and 
implements  an  aimual  training  plan  that 
ensures  that  all  staff  are  adequately 
trained.  Hawaii  also  has  and  effectively 
uses  a  data  management  system  that 
provides  timely  and  accurate 
information  to  the  State  and  EPA.  EPA 
believes  that  the  State  has  demonstrated  . 
that  it  has  the  necessary  resources, 
experience  and  organizational  structure 
to  successfully  implement  the 
provisions  for  which  it  is  seeking 
authorization. 

EPA  believes  that  all  of  these  actions 
and  efforts  are  adequate  to  support 
HDOH's  program,  which  has  a  universe 
of  one  storage  facility,  eight  closing  or 
closed  facilities,  four  other  sites 
undergoing  cleanup.  55  large  generators 
and  450  smaller  generators  of  hazardous 
waste.  All  of  the  staff  of  the  hazardous 
waste  management  program,  the 
equivalent  of  12  full  time  employees 
(h  lb),  occupy  permanent  positions. 

7.  Comment:  A  comment  requested 
that  HDOH  develop,  and  get  public 
involvement  in,  a  policy  to  design  and 
monitor  supplemental  environmental 
projects  (SEP).  The  commenter  said  that 
they  believed  there  was  a  SEP 
negotiated  several  years  ago  that 
awarded  money  to  a  non-profit  agency 
without  allowing  other  non-profit 
agencies  to  bid  for  the  work.  The 
commenter  could  not  specify  the  office 
that  developed  the  SEP  or  the  violator 
involved. 

Response:  Hawaii  is  not  required  by 
RCRA  statute  or  regulation  to  develop  a 
supplemental  enviroiunental  projects 
policy.  Therefore  EPA  cannot  condition 
RCRA  authorization  on  whether  HDOH 
has  a  SEP  policy  or  the  process  to 
develop  a  SEP  policy.  Nevertheless. 
HDOH  has  chosen  to  adopt  the  EPA  SEP 
policy,  which  obtains  penalties  for 
violations,  but  allows  a  portion  of  the 
penalty  to  be  replaced  by  environmental 
work  that  is  directly  related  to  the 
violation.  The  February  2001  settlement 
of  the  enforcement  action  against  the 
University  of  Hawaii  contains  the  first 
SEP  developed  by  the  HDOH  hazardous 
waste  management  program.  EPA  is 
satisfied  with  HDOHs  application  of  its 
penalty  and  SEP  policies  in  the 
University  of  Hawaii  case.  EPA  believes 
that  the  HDOH  policy  concerning 
hazardous  waste  penalties  is  consistent 
with  the  federal  policy  and  provides 
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adequate  enforcement  of  compliance 
with  the  hazardous  waste  rules  for 
purposes  of  authorization. 

8.  Comment:  A  comment  proposed 
that,  instead  of  giving  the  ffl)OH 
hazardous  waste  management  program 
authorization.  EPA  give  HDOH  funding 
and  training. 

Response:  As  is  the  case  with  other 
States,  EPA  will  continue  to  support 
HDOH's  hazardous  waste  management 
program  with  available  funding,  training 
opportunities  and  coordinated  activities 
after  program  authorization.  EPA  has 
supported  the  program  since  1988  with 
federal  grant  hinds.  The  EPA  has 
provided  training  to  HDOH  in  several 
areas,  including  inspections  and 
enforcement,  health  and  safety,  penalty 
and  economic  benefit  calculations, 
information  management  and  waste 
minimization.  The  EPA  also  conducts 
program  evaluations  and  provides 
feedback  to  the  HDOH.  The  EPA  will 
continue  to  do  all  of  these  things  even 
after  the  program  is  approved. 

9.  Comment:  A  comment  asked  that 
the  HDOH  hazardous  waste 
management  program  not  be  authorized 
until  HDOH  has  developed  criminal 
penalties. 

Response:  RCRA  requires  that 
authorized  States  have  the  authority  to 
assess  criminal  penalties  of  at  least 
$10,000  per  day  for  each  violation  and 
imprisonment  for  at  least  six  months. 
The  criminal  remedies  must  address  the 
transport,  permitting  and  used  oil 
violations  described  at  40  CFR 
271.16(a)(3)(ii).  Under  Hawaii  Revised 
Statutes  (HRS)  Chapter  342j-9(c), 
Hawaii  may  assess  criminal  penalties  up 
to  $25,000  for  each  day  of  each  violation 
or  imprisonment  for  up  to  one  year,  or 
both:  each  of  these  provisions  is  more 
stringent  than  required  for 
authorization.  Additionally,  the  types  of 
violations  identified  at  HRS  342j-9(c} 
are  consistent  with  the  violations  listed 
at  40  CFR  271.16(a){3)(ii).  Furthermore, 
HRS  Chapters,  342i-7(a).  342J-8,  and 
342J-11  give  Hawaii  the  authority  to 
obtain  injunctions  against  any  person 
for  any  unauthorized  activity  which  is 
endangering  or  causing  damage  to 
public  health  or  the  environment.  Thus, 
Hawaii  is  authorized  to  assess  criminal 
penalties,  and  such  authority  is 
consistent  with  the  federal  RCRA 
authorization  requirements  and 
therefore  adequate  for  program 
authorization. 

10.  Comment:The  Petition  to 
Withdraw  raised  issues  with  Hawaii's 
investigative  and  enforcement  efforts  in 
connection  with  a  March  2001  mercury 
release.  Please  note,  today's  action  is  not 
a  final  determination  on  the  merits  of 
the  Petition  to  Withdraw. 


Response:  EPA  is  working  with 
Hawaii  on  the  cleanup  and  enforcement 
activities  surrounding  the  mercury 
release.  The  HDOH  office  responsible 
for  hazardous  waste  cleanup  and 
enforcement  in  Hawaii  is  the  Hazard 
Evaluation  and  Emergency  Response 
(HEER)  Office.  The  HEER  Office  does 
not  administer  the  hazardous  waste 
management  program  that  is  the  subject 
of  this  authorization  decision.  The 
HEER  Office  had  the  lead  in  managing 
the  cleanup  activities.  However,  the 
EPA  Emergency  Response  Team,  the 
United  States  Navy  and  Air  Force,  and 
other  local  agencies  participated  in  the 
cleanup.  Cleanup  of  the  mercury  release 
and  disposal  of  the  waste  was 
completed  on  or  around  July  30,  2001. 
Currently,  the  HEER  Office  is 
investigating  the  circumstances  of  the 
release  to  identify  the  responsible 
parties  and  recover  response  costs.  The 
status  of  a  state's  hazardous  waste 
cleanup  activities  however  is  not  part  of 
the  criteria  for  determining  a  state 
hazardous  waste  management  program's 
eligibility  for  RCRA  authorization. 

D.  What  Decisions  Have  We  Made  in 
This  Rule? 

EPA  has  made  the  final  determination 
that  Hawaii's  application  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA  as  of 
May  25,  1998.  Therefore,  we  are 
granting  Hawaii  final  authorization  to 
operate  its  hazardous  waste 
management  program  described  in  the 
authorization  application,  subject  to  the 
authority  retained  by  EPA  under  RCRA. 
Hawaii  will  have  responsibility  for 
permitting  Treatment,  Storage,  and 
Disposal  Facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
program  application,  subject  to  the 
limitations  of  RCRA,  including  HSWA. 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  states  before  such  states  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Hawaii,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

E.  What  Is  the  EfTect  of  Today's  Action? 

The  effect  of  today's  action  is  that 
persons  in  Hawaii  that  are  subject  to 
RCRA  must  comply  with  the  authorized 
State  requirements  in  lieu  of  the 
corresponding  Federal  requirements  in 
order  to  comply  with  RCRA. 
Additionally,  such  persons  must 
comply  with  any  applicable  Federally- 
issued  requirements,  such  as,  for 


example,  HSWA  regulations  issued  by 
EPA  for  which  the  State  has  not  yet 
received  authorization,  and  RCRA 
requirements  that  are  not  supplanted  by 
authorized  state-issued  requirements. 
Hawaii  continues  to  have  enforcement 
responsibilities  under  its  State  law  to 
pursue  violations  of  its  hazardous  waste 
management  program.  EPA  continues  to 
have  independent  authority  under 
RCRA  sections  3007,  3008,  3013,  and 
7003,  which  include,  among  others,  the 
authority  to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements 
(including  State-issued  statutes  and 
regulations  that  are  authorized  by  EPA 
and  any  applicable  Federally-issued 
statutes  and  regulations)  and  suspend  or 
revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
action. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Hawaii  is 
authorized  are  already  effective  under 
State  law  and  are  not  changed  by  the  act 
of  authorization. 

EPA  cannot  delegate  the  Federal 
requirements  for  international  export 
and  transfrontier  shipments  of 
hazardous  wastes  at  40  CFR  part  262, 
subparts  E  and  H.  Although  Hawaii  has 
adopted  these  requirements  verbatim 
from  the  Federal  regulations  in  Title  11 
of  the  Hawaii  Administrative  Rules, 
sections  11-260, 11-261,  and  11-262. 
EPA  will  continue  to  implement  those 
requirements.  Hawaii  is  not  authorized 
for  the  requirements  for  international 
export  and  transfrontier  shipments  of 
hazardous  wastes  at  40  CFR  part  262, 
subparts  E  and  H. 

F.  What  Rules  Are  We  Authorizing 
With  Today's  Action? 

On  May  5,  1999.  Hawaii  submitted  a 
final  complete  program  application, 
seeking  authorization  in  accordance 
with  40  CFR  271.3.  In  developing  its 
hazardous  waste  management  program, 
Hawaii  adopted  almost  verbatim  the 
federal  hazardous  waste  regulations 
found  in  40  CFR  parts  260-266,  268, 
270,  273  and  279,  effective  through  May 
25, 1998.  We  are  granting  Hawaii  final 
authorization  for  the  hazardous  waste 
management  program  submitted.  State 
hazardous  waste  management 
requirements  that  are  either  equivalent 
to  or  more  stringent  than  the 
corresponding  federal  requirements  will' 
become  part  of  the  authorized  State 
program  and  are  federally  enforceable. 
Upon  authorization,  the  State's 
hazardous  waste  management  rules  that 
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are  either  equivalent  to  or  more 
stringent  than  the  corresponding  federal 
rules  will  apply  in  lieu  of  the  federal 
rules.  State  hazardous  waste 
requirements  that  are  broader  in  scope 
than  the  federal  program  will  not  be  part 
of  the  authorized  program  and  are  not 
federally  enforceable.  The  applicable 
authorized  rules  are  identified  in  the 
chart  below.  In  the  discussion  below, 
we  also  identify  the  state  hazardous 
waste  requirements  that  are  more 
stringent  or  broader  in  scope. 


Federal  hazardous 

Analogous  state 

waste  requirements 

authority 

40  CFR  parts  260- 

Hawaii  Administrative 

266,  268,  270,  273, 

Rules  (HAR)  11- 

and  279,  ttirough 

260  to  11-266,  11- 

May  25,  1998. 

268,  and  11-270, 

adopted  June  18, 

1994,  revised 

March  13,  1999; 

and  HAR  11-273 

and  11-279  adopt- 

ed March  13.  1999. 

Federal  Provisions  That  Are  Not 
Included  in  This  Authorization 

Hawaii  did  not  adopt  certain 
rulemaking  petition  procedures  from  40 
CFR  part  260.  subpart  C,  i.e.,  40  CFR 
260.20,  260.21,  260.22,  260.30,  260.31, 
260.32  and  260.33,  which  address  what 
to  include  in 

•  Petitions  requesting  modifications 
under  40  CFR  parts  260  through  266, 
268  and  273,  and 

•  Petitions  concerning  equivalent 
testing  methods,  waste  exclusion, 
recycled  materials  and  devices 
classified  as  boilers. 

Adoption  of  these  rulemaking  petition 
procediues  is  not  required  for  RCRA 
authorization.  EPA  will  continue  to 
implement  those  requirements. 
AlUiough  Hawaii  did  not  adopt  these 
procedures,  Hawaii  did  adopt  some 
similar  procedures  which  are  discussed 
below  with  other  more  stringent 
requirements. 

Where  EPA  grants  a  petitioner  an 
exclusion  from  federally-issued 
standards  under  these  procedures,  it  is 
advisable  that  the  petitioner  contact  the 
State  regulatory  authority  to  determine 
the  ciirrent  status  of  its  waste  imder 
State  law.  It  is  important  for  petitioners 
to  contact  Hawaii  because  States  are  free 
to  impose  requirements  that  are  more 
stringent  or  broader  in  scope  than 
Federal  programs  (RCRA  section  3009 
and  40  CFR  271.1(1)). 

More  Stringent  Authorized  State 
Hazardous  Waste  Requirements 

Authorized  State  hazardous  waste 
requirements  are  either  equivalent  to  or 
more  stringent  than  the  corresponding 


federal  requirements.  The  Hawaii 
hazardous  waste  requirements 
authorized  with  today's  action  include 
state  requirements  that  are  more 
stringent  than  the  corresponding  federal 
requirements. 

Hawaii's  program  is  more  stringent  in 
the  maimer  in  which  it  addresses 
federally  approved  variances  and 
exclusions.  Hawaii's  haizardous  waste 
management  program  includes 
procedures  by  which  a  petitioner  may 
seek  an  exclusion  or  variance  under 
State  law  where  EPA  has  previously 
approved  an  exclusion  or  variance 
under  RCRA.  Where  EPA  has  excluded 
a  waste  from  regulation  under  40  CFR 
260.22,  the  exclusion  will  only  be 
effective  under  Hawaii  law  if  Hawaii 
adopts  the  exclusion  by  rule,  pursuant 
to  HAR  11-260-42.  Similarly,  under 
HAR  11-268-51,  any  extension, 
variance  or  alternative  treatment 
approval  granted  by  EPA  under  40  CFR 
268.5,  268.6  and  268.44  will  not  be 
effective  in  the  state  unless  Hawaii 
adopts  it  by  rule.  Finally,  imder  HAR 
1 1-264-1 082(c)(4)(ii)  the  State  must 
separately  approve  any  alternative 
treatment  method  approved  by  EPA 
under  40  CFR  268.42(b).  Given  the 
additional  procedures  required  by 
Hawaii,  these  State  requirements  are 
considered  more  stringent  than  the 
federal  program. 

Hawui  has  also  adopted  some  more 
stringent  requirements  concerning 
permits.  Hawaii  established  a  shorter 
permit  term  (five  years  instead  of  ten 
years)  than  the  federal  program,  and  is 
therefore  more  stringent  than  the  federal 
program.  Additionally,  Hawaii  reviews 
hazardous  waste  land  disposal  permits 
three  years  rather  than  five  years  after 
issuance,  which  is  also  more  stringent 
than  the  federal  program.  However, 
there  are  ciurenUy  no  such  facilities  in 
Hawaii.  Furthermore,  Hawaii's 
provision  under  HAR  ll-271-15(e) 
establishing  a  maximum  time  period  of 
180  days  for  the  State's  action  on  a 
permit  application,  will  be  terminated 
as  soon  as  Hawaii  obtains  federal 
authorization  for  its  hazardous  waste 
management  program  pursuant  to  HAR 
ll-271-15(f). 

Broader  in  Scope  State  Hazardous 
Waste  Requirements 

States  are  bee  to  impose  hazardous 
waste  requirements  that  are  broader  in 
scope  than  the  Federal  hazardous  waste 
management  program.  Broader  in  scope 
requirements  will  not  be  part  of  the 
authorized  program. 

Hawaii  did  not  adopt  40  CFR 
261.4(b)(5)  and  therefore  does  not  - 
exclude  drilling  fluids,  produced 
waters,  and  other  wastes  associated  with 


the  exploration,  development,  or 
production  of  crude  oil,  natural  gas  or 
geothermal  energy  from  regulation  as 
hazardous  waste.  With  respect  to  the 
management  of  those  wastes,  the  Hawaii 
program  is  therefore  broader  in  scope 
than  the  federal  program.  EPA  cannot 
enforce  requirements  that  are  broader  in 
scope  than  the  federal  program.  Broader 
in  scope  requirements  will  not  be  part 
of  the  authorized  program.  Although 
you  must  comply  with  these 
requirements  in  accordance  with  state 
law.  they  will  not  be  RCRA 
requirements  under  the  authorized 
program  and  are  not  federally 
enforceable. 

Hawaii's  used  oil  requirements  also 
reflect  some  departure  from  the  federal 
program.  Hawaii  requires  persons  who 
transport,  market  or  recycle  used  oil  or 
used  oil  fuel  to  obtain  a  permit  from 
HDOH.  which  requirement  is  broader  in 
scope  than  the  federal  program.  Hawaii 
also  requires  an  annual  report  of 
transporters,  processors,  re-refiners  and 
marketers,  in  addition  to  the  RCRA 
required  biennial  reports,  in  order  to 
allow  the  State  to  track  legitimate 
handlers  of  used  oil  and  thus  better 
locate  illegal  handlers.  This  requirement 
is  broader  in  scope  than  the  federal 
program. 

Hawaii  adds  a  requirement  that  any 
person  who  imports  hazardous  waste 
from  a  foreign  country  or  from  a  state 
into  Hawaii  must  submit  additional 
information  in  writing  to  the  State 
within  30  days  after  the  waste  arrives. 
This  requirement  is  broader  in  scope 
than  the  federal  program. 

Sununary  of  More  Stringent  and 
Broader  in  Scope  Requirements 

In  summary,  EPA  considers  the 
following  State  requirements  to  be  more 
stringent  than  the  Federal  requirements: 

•  HAR  11-268-51,  because  the  State 
must  separately  approve  any  exclusion, 
variance  or  alternative  treatment 
method  approved  by  EPA  under  40  CFR 
268.5,  268.6.  268.42(b)  and  268.44:  and 

•  HAR  ll-270-50(a)  and  (d),  because 
the  State  limits  hazardous  waste  permits 
to  five  years  (the  federal  limit  is  10 
years),  and  landfill  permits  to  three 
years  (the  federal  limit  is  five  years). 
These  requirements  are  part  of  Hawaii's 
authorized  program  and  are  federally 
enforceable. 

EPA  considers  that  the  following  State 
requirements  go  beyond  the  scope  of  the 
federal  program.  EPA  cannot  enforce 
requirements  that  are  broader  in  scope 
than  the  federal  program.  Broader  in 
scope  requirements  will  not  be  part  of 
the  authorized  program.  Although 
persons  must  comply  with  these 
requirements  in  accordance  with  state 
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law,  they  will  not  be  RCRA 
requirements  under  the  authorized 
program  and  are  not  federally 
enforceable. 

•  HAR  ll-261-4(b)(5),  because  the 
State  treats  drilling  fluids,  produced 
waters,  and  other  wastes  associated  with 
the  exploration,  development,  or 
production  of  crude  oil,  natiu^  gas  or 
geothermal  energy  as  hazardous  waste, 
and  the  Federal  requirements  exempt 
them  from  regulation; 

•  HAR  11-262-60  and  HAR  11-262- 
61,  because,  imlike  the  Federal  program, 
the  State  requires  that  any  person  who 
imports  hazardous  waste  firom  a  foreign 
country  or  from  any  state  into  Hawaii 
must  submit  specified  information  in 
writing  within  30  days  after  the  waste 
arrives  in  the  State; 

•  HAR  11-279-90  to  HAR  11-279- 
95,  because  the  State  requires  that 
persons  who  transport,  market  or 
recycle  used  oil  or  used  oil  fuel  obtain 
a  State  permit  and  the  Federal  program 
has  no  such  permitting  requirement: 
and 

•  HAR  11-279-48,  57  and  HAR  11- 
279-76.  because  the  State  requires 
annual  reports  of  used  oil  transporters, 
processors,  re-refiners,  and  marketers,  in 
addition  to  the  biennial  reports  required 
by  RCRA. 

G.  How  Will  the  State  Enforce 
Compliance  With  the  Rules? 

Section  3006(b)  of  RCRA  requires  that 
the  State  provide  adequate  enforcement 
of  compliance  with  the  hazardous  waste 
management  requirements  in  order  to 
receive  authorization.  We  have 
determined  that  Hawaii  can  adequately 
enforce  compliance  with  its  hazardous 
waste  management  regulations.  Hawaii's 
enforcement  authorities  include  the 
power  to  issue,  modify,  suspend  or 
revoke  permits;  collect  information  and 
enter  and  inspect  the  premises  of 
persons  who  handle  hazardous  wastes; 
assess  administrative  penalties  or 
initiate  action  in  court  for  penalties  or 
injunctive  relief;  issue  abatement  and 
corrective  action  orders;  and  pursue 
criminal  violations.  Hawaii's 
enforcement  provisions  are  located  at 
Hawaii  Revised  Statute  (HRS)  Chapter 
342)  (1993  and  Supp.  1998). 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  E£fect? 

Hawaii  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  EPA  will  transfer  the 
administration  of  any  RCRA  hazardous 
waste  permits  or  portions  of  permits 
which  we  issued  prior  to  the  effective 
date  of  this  authorization  to  Hawaii.  In 
the  Notice  of  Tentative  Determination, 


EPA  said  that  it  would  continue  to 
administer  any  RCRA  hazardous  waste 
permits  or  portions  of  permits  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  However,  imder  the 
Memorandum  of  Agreement  with 
Hawaii,  EPA  and  HDOH  have  agreed 
that  HDOH  will  administer  the  permits 
or  portions  of  permits  issued  by  EPA 
prior  to  authorization.  EPA  will  not 
issue  any  new  permits  or  new  portions 
of  permits  for  the  authorized  provisions 
after  the  effective  date  of  this 
authorization.  EPA  will  continue  to 
implement  and  issue  permits  for  HSWA 
requirements  for  which  Hawaii  is  not 
yet  authorized. 

I.  How  Does  Today's  Action  Afiiect 
Indian  Country  (18  U.S.C.  115)  in 
Hawaii? 

There  are  no  Federally-recognized 
Indian  lands  in  Hawaii. 

|.  What  Is  Codification  and  Is  EPA 
Codifying  Hawaii's  Hazardous  Waste 
Management  Program  as  Authorized  in 
This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  management  program 
into  the  Code  of  Federal  Regulations. 
EPA  does  this  by  referencing  the 
authorized  State  rules  in  40  CFR  part 
272.  We  are  reserving  the  amendment  of 
40  CFR  part  272,  subpart  M,  for 
codification  of  Hawaii's  program  at  a 
later  date. 

K.  AdministratiTe  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  RCRA  authorizations 
from  the  requirements  of  Executive 
Order  12866  (58  FR  51735,  October  4, 
1993)  and,  therefore,  a  decision  to 
authorize  Hawaii  for  these  revisions  is 
not  subject  to  review  by  OMB. 
Fiuthermore,  this  nde  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
1 2866.  This  authorization  will 
effectively  suspend  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Hawaii's  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State. 
Authorization  will  not  impose  any  new 
burdens  on  small  entities.  Accordingly, 
1  certify  that  authorization  for  these 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 


pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pubhc  Law  104-4). 
For  the  same  reason,  this  action  does 
not  have  tribal  implications  within  the 
meaning  of  Executive  Order  13175  (65 
FR  67249,  November  6,  2000).  It  does 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibility  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  action  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
management  program  without  altering 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
by  RCRA.  This  action  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  etivironmental 
health  or  safety  risks.  This  action  does 
not  include  environmental  justice 
related  issues  that  require  consideration 
under  Executive  Order  12898  (59  FR 
7629,  February  16, 1994). 

Under  RCRA  3006(b),  EPA  grants  a 
state's  application  for  authorization  as 
long  as  the  state  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  state 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  this  action  in 
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accordance  with  the  Attorney  General's 
Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings  issued  luider  the 
Executive  Order.  This  action  will  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  November  13, 
2001. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  October  26,  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
[FR  Doc.  01-27465  Filed  10-31-01;  8:45  am) 

BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204, 207, 252, 253,  and 
Appendix  G  to  Ctiapter  2 

Defense  Federal  Acquisition 
Regulation  Supplement;  Technical 
Amendments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  DoD  is  making  technical 
amendments  to  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
update  activity  names  and  addresses, 
reference  numbers,  and  terminology. 


EFFECTIVE  DATE:  November  1,  2001. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Michele  Peterson,  Defense  Acquisition 
Regulations  Coimcil, 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  E>efense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0311; 
facsimile  (703)  602-0350. 

List  of  Subjects  in  48  CFR  Parts  204, 
207,  252,  and  253 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  204,  207,  252, 
253,  and  Appendix  G  to  Chapter  2  are 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  204,  207,  252,  253,  and  Appendix 
G  to  subchapter  I  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  204— ADMINISTRATIVE 
MATTERS 

204.7303    [AmwKlMq 

2.  Section  204.7303  is  amended  in 
paragraph  (a)(2),  in  the  last  sentence,  by 
removing  http://www.ccr2000.com  and 
adding  in  its  place  http://www.ccr.gov. 

PART  207— ACQUISITION  PLANNING 
207.471    [Amended] 

3.  Section  207.471  is  amended  in 
paragraph  (b),  in  the  last  sentence,  by 
removing  "070308"  and  adding  in  its 
place  "070207". 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.204-7004    [Amendwl] 

4.  Section  252.204-7004  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(NOV  2001)";  and 

b.  In  paragraph  (d)  by  removing 
http://www.ccr2000.com  and  adding  in 
its  place  http://www.ccr.gov. 

252.204-7005    [Amended] 

5.  Section  252.204-7005  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(NOV  2001)";  and 

b.  In  paragraph  (a),  in  the  first 
sentence,  by  removing  "Special"  the 
second  time  it  appears  and  adding  in  its 
place  "Sensitive". 


PART  253— FORMS 

253.204-70    [Amended] 

6.  Section  253.204-70  is  amended  in 
paragraph  (e)(4),  in  the  third  sentence, 
by  removing  "http"  and  adding  in  its 
place  "https". 

Appendix  G — Activity  Address 
Numbers 

7.  Appendix  G  to  Chapter  2  is 
amended  in  Part  3  as  follows: 

a.  In  the  entry  "N00189  "  by  adding, 
after  "H3",  ",  J3";  and 

b.  By  adding,  in  alpha-numerical 
order,  five  new  entries  to  read  as 
follows: 

Part  3 — Navy  Activity  Address 
Numbers 


N49400,  3G  Officer-in-Charge,  Naval 
Regional  Contracting  Center, 
Detachment  Bahrain.  PSC  451,  Box 
NRCC,  FPO  AE  09834-2800 

N49420,  3R  Officer-in-Charge,  Naval 
Regional  Contracting  Center, 
Detachment  Dubai,  PSC  451,  Box 
531,  FPO  AE  09834-2800 

•  •         •         •         • 

N63273,  4S  Conunanding  Officer, 

Combat  Direction  Systems  Activity. 
Dahlgren  Division,  Naval  Surface 
Warfare  Center,  1922  Regulus 
Avenue,  Virginia  Beach,  VA  23461- 
2097 

•  *         *         •         • 

N68558,  3H  Officer-in-Charge,  Naval 
Regional  Contracting  Center, 
Detachment  London.  PSC  821,  Box 
45,  FPO  AE  09421-1300 

•  •         •         •         • 

N69250,  NSF  Director,  SPA  WAR 
Information  Technology 
Center,2251  Lakeshore  Drive,  New 
Orleans,  LA  70145-0001 

•  •        •        •        • 

|FR  Doc.  01-27369  Filed  10-31-01;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212  and  252 
[DFARS  Case  95-0712] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Acquisition  of 
Commercial  Items 

agency:  Department  of  Defense  (DoD) 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  policy 
pertaining  to  the  acquisition  of 
commercial  items.  The  rule  updates  the 
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lists  of  clauses  included  in  contracts  for 
commercial  items  to  implement 
statutory  requirements. 
EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy .Defense  Acquisition 
Regulations  Coimcil, 
OUSD(ATfitL)DP(DAR).IMD  3C132,  3062 
Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-1302; 
facsimile  (703)  602-0350.     | 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  finalizes  the  interim  rule 
published  as  Item  XXXV  of  Defense 
Acquisition  Circular  91-9  on  November 
30, 1995  (60  FR  61586).  The  interim  rule 
amended  the  DFARS  to  conform  to  FAR 
changes  that  implemented  Title  VIII  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (Public  Law  103-355) 
pertaining  to  the  acquisition  of 
commercial  items.  The  interim  rule  also 
added  DoD-unique  requirements 
pertaining  to  the  acquisition  of 
commercial  items. 

The  final  rule  differs  from  the  interim 
rule  in  that  it  adds  the  following  to  the 
lists  of  provisions  and  clauses  that  must 
be  included  in  solicitations  and 
contracts  to  implement  statutory 
requirements: 

•  FAR  52.203-3,  Gratuities  (10  U.S.C. 
2207). 

•  DFARS  252.209-7001,  Disclosure  of 
Ownership  or  Control  by  the 
Government  of  a  Terrorist  Country  (10 
U.S.C.  2327). 

•  DFARS  252.219-7004.  Small,  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Subcontracting  Plan 
(Test  Program)  (15  U.S.C.  637  note). 

In  addition,  the  final  rule  adds  dates 
to  the  contract  clauses  listed  in 
252.212-7001,  to  clarify  which  version 
of  each  clause  applies  to  a  contract. 

Ten  sources  submitted  comments  on 
the  interim  rule.  DoD  considered  all 
comments  in  the  development  of  the 
final  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  has  prepared  a  final  regulatory 
flexibility  analysis.  Interested  parties 
may  obtain  a  copy  of  the  analysis  from 
the  point  of  contact  specified  herein. 
The  analysis  is  summarized  as  follows: 

This  rule  finalizes  an  interim  DFARS 
rule  published  on  November  30, 1995. 
The  rule  implements  provisions  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  and  supplements  FAR  policy 
pertaining  to  the  acquisition  of 


commercial  items.  The  objective  of  the 
FAR  and  DFARS  policy  is  to  streaniiline 
procedures  for  the  acquisition  of 
commercial  items.  DoD  received  no 
comments  in  response  to  the  initial 
regulatory  flexibility  analysis.  The  rule 
applies  to  all  small  entities  that  are 
interested  in  selling  commercial  items 
to  DoD.  Based  on  data  collected  by 
DoD's  Washington  Headquarters 
Services,  in  Fiscal  Year  2000,  DoD 
awarded  approximately  11,437  contracts 
totaling  $2.2  billion  to  small  business 
concerns  using  the  streamlined 
procedures  in  the  interim  rule.  There 
are  no  significant  alternatives  to  the  rule 
that  would  accomplish  the  stated 
objectives. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 ,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  212  and 
252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  parts  212  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  212  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Section  212.301  is  amended  as 
follows: 

a.  In  paragraph  (f)(iii),  by  removing 
"paragraph  (a)"  and  adding  in  its  place 
"paragraphs  (a)  and  (b)"; 

b.  By  redesignating  paragraphs  (f)(v) 
and  (f)(vi)  as  paragraphs  (f)(vi)  and 
{f)(vii),  respectively;  and 

c.  By  adding  a  new  paragraph  (f)(v)  to 
read  as  follows: 

212.301    Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 


(f)*   *   * 

(v)  Use  the  provision  at  252.209-7001, 
Disclosure  of  Ownership  or  Control  by 
the  Government  of  a  Terrorist  Coimtry, 
as  prescribed  in  209.104-70{a). 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.212-7001  is  revised  to 
read  as  follows: 

252.21 2-7001    Contract  terms  and 
conditions  required  to  implement  statutes 
or  Executive  orders  applicable  to  Defense 
acquisitions  of  commercial  items. 

As  prescribed  in  212.301(f)(iii),  use 
the  following  clause: 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders 
Applicable  to  Defense  Acquisitions  of 
Commercial  Items  (NOV  2001) 

(a)  The  Contractor  agrees  to  comply  with 
the  following  Federal  Acquisition  Regulation 
(FAR)  clause  which,  if  checked,  is  included 
in  this  contract  by  reference  to  implement  a 
provision  of  law  applicable  to  acquisitions  of 
commercial  items  or  components. 


52.203-3 
2207). 


Gratuities  (APR  1984)  (10 


U.S.C. 

(b)  The  Contractor  agrees  to  comply  with 
any  clause  that  is  checked  on  the  following 
list  of  Defense  FAR  Supplement  clauses 
which,  if  checked,  is  included  in  this 
contract  by  reference  to  implement 
provisions  of  law  or  Executive  orders 
applicable  to  acquisitions  of  commercial 
items  or  components. 

252.205-7000    Provision  of 

Information  to  Cooperative  Agreement 
Holders  (DEC  1991)  (10  U.S.C.  2416). 

252.206-7000    Domestic  Source 

Restriction  (DEC  1991)  (10  U.S.C.  2304). 

252.219-7003     Small,  Small 

Disadvantaged  and  Women-Owned  Small 
Business  Subcontracting  Plan  (DoD 
Contracts)  (APR  1996)  (15  U.S.C.  637). 

252.219-7004  Small,  Small 

Disadvantaged  and  Women-Owned  Small 
Business  Subcontracting  Plan  (Test  Program) 
(JUN  1997)  (15  U.S.C.  637  note). 

252.225-7001  Buy  American  Act  and 

Balance  of  Payments  Program  (MAR  1998) 
(41  U.S.C.  lOa-lOd,  E.O.  10582). 
252.225-7007    Buy  American  Act- 
Trade  Agreements — Balance  of  Payments 
Program  (SEP  2001)  (41  U.S.C.  lOa-lOd,  19 
U.S.C.  2501-2518,  and  19  U.S.C.  3301  note). 

252.225-7012     Preference  for  Certain 

Domestic  Commodities  (AUG  2000)  (10 
U.S.C.  2241  note). 

252.225-7014    Preference  for 

Domestic  Specialty  Metals  (MAR  1998)  (10 
U.S.C.  2241  note). 

252.225-7015     Preference  for 

Domestic  Hand  or  Measuring  Tools  (DEC 
1991)  (10  U.S.C.  2241  note). 

252.225-7016     Restriction  on 

Acquisition  of  Ball  and  Roller  Bearings  (DEC 

2000)  ( Alternate  I)  (DEC  2000)  (Section 

8064  of  Public  Law  106-259). 

252.225-7021     Trade  Agreements 

(SEP  2001)  (19  U.S.C.  2501-2518  and  19 
U.S.C.  3301  note). 

252.225-7027     Restriction  on 

Contingent  Fees  for  Foreign  Military  Sales 
(MAR  1998)  (22  U.S.C.  2779). 

252.225-7028    Exclusionary  Policies 

and  Practices  of  Foreign  Governments  (DEC 
1991)  (22  U.S.C.  2755). 
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252.225-7029    Preference  for  United 

States  or  Canadian  Air  Circuit  Breakers  (AUG 

1998)  (10  U.S.C.  2534(a)(3)). 

252.225-7036     Buy  American  Act — 

North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  (MAR  1998)  ( Alternate  I)  (SEP 

1999)  (41  U.S.C.  lOa-lOd  and  19  U.S.C.  3301 
note). 

252.227-7015  Technical  Data- 
Commercial  Items  (NOV  1995)  (10  U.S.C. 
2320). 

252.227-7037    Validation  of 

Restrictive  Markings  on  Technical  Data  (SEP 

1999)  (10  U.S.C.  2321). 

252.243-7002     Requests  for  Equitable 

Adjustment  (MAR  1998)  (10  U.S.C.  2410). 

252.247-7023    Transportation  of 

Supplies  bv  Sea  (MAR  2000)  ( Alternate 

I)  (MAR  2000)  ( Alternate  11)  (MAR  2000) 

(10  U.S.C.  2631). 

252.247-7024    Notification  of 

Transportation  of  Supplies  by  Sea  (MAR 

2000)  (10  U.S.C.  2631). 

(c)  In  addition  to  the  clauses  listed  in 
paragraph  (e)  of  the  Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders — Commercial  Items 
clause  of  this  contract  (FAR  52.212-5),  the 
Contractor  shall  include  the  terms  of  the 
following  clauses,  if  applicable,  in 
subcontracts  for  commercial  items  or 
commercial  components,  awarded  at  any  tier 
under  this  contract: 

252.225-7014     Preference  for  Domestic 
Specialty  Metals.  Alternate  I  (MAR  1998)  (10 
U.S.C.  2241  note). 

252.247-7023     Transportation  of  Supplies 
by  Sea  (MAR  2000)  (10  U.S.C.  2631). 
252.247-7024     Notification  of 
Transportation  of  Supplies  by  Sea  (MAR 
2000)  (10  U.S.C.  2631). 
(End  of  clause) 

[FR  Doc.  01-27372  Filed  10-31-01:  8:45  am) 

BtLLMG  CODE  5000-04-U 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  213 
[DFARS  Case  2000-D019] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Overseas  Use 
of  the  Purchase  Card  in  Contingency, 
Humanitarian,  or  Peacekeeping 
Operations 

AGENCY:  Department  of  Defense  (DoD). 
ACTKW:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  contracting  officers 
supporting  an  overseas  contingency, 
himianitarian,  or  peacekeeping 
operation  to  use  the  Govemmentwide 
commercial  purchase  card  on  a  stand- 
alone basis  for  purchases  valued  at  or 
below  the  simplified  acquisition 
threshold.  Use  of  the  purchase  card 
streamlines  purchasing  and  payment 


procedures  and,  therefore,  increases 
operational  efficiency. 
EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-1302; 
facsimile  (703)  602-0350. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  policy  at 
DFARS  213.301  to  permit  contracting 
officers  supporting  a  contingency 
operation,  as  defined  in  10  U.S.C. 
101(a)(13),  or  a  humanitarian  or 
peacekeeping  operation,  as  defined  in 
10  U.S.C.  2302(8),  to  use  the 
Govemmentwide  commercial  purchase 
card  on  a  stand-alone  basis  for 
purchases  valued  at  or  below  the 
'  simplified  acquisition  threshold.  In 
accordance  with  FAR  2.101,  the 
simplified  acquisition  threshold  for 
contingency,  humanitarian,  or 
peacekeeping  operations  is  $200,000. 

Use  of  the  purchase  card  at  the 
$200,000  threshold  is  subject  to  the 
existing  conditions  at  DFARS  213.301 
and  the  following  additional  conditions: 
(1)  The  supplies  or  services  must  be 
immediately  available;  and  (2)  Only  one 
delivery  and  one  payment  will  be  made. 
These  additional  conditions  are  similar 
to  those  placed  on  use  of  the  Standard 
Form  44,  Purchase  Order-Invoice- 
Voucher,  in  accordance  with  FAR 
13.306  and  DFARS  213.306. 

DoD  published  a  proposed  rule  at  65 
FR  56858  on  September  20,  2000.  DoD 
received  no  comments  on  the  proposed 
rule.  DoD  has  adopted  the  proposed  rule 
as  a  final  rule  without  change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to 
purchases  that  are  made  outside  the 
United  States  for  use  outside  the  United 
States  in  support  of  contingency, 
humanitarian,  or  peacekeeping 
operations. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 


of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  213 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  213  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  213  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  213— SIMPUHED  ACQUISITION 
PROCEDURES 

2.  Section  213.301  is  amended  by 
adding  paragraph  (3)  to  read  as  follows: 

213.301    Govemnwnt-wide  commercial 
purchase  card. 

*        «        •        *         * 

(3)  A  contracting  officer  supporting  a 
contingency  operation  as  defined  in  10 
U.S.C.  101(a)(13)  or  a  humanitarian  or 
peacekeeping  operation  as  defined  in  10 
U.S.C.  2302(8)  also  may  use  the 
Govemmentwide  commercial  purchase 
card  to  make  a  purchase  that  exceeds 
the  micro-purchase  threshold  but  does 
not  exceed  the  simplified  acquisition 
threshold,  if; 

(i)  The  supplies  or  services  being 
purchased  are  immediately  available; 

(ii)  One  delivery  and  one  payment 
will  be  made;  and 

(iii)  The  requirements  of  paragraphs 
{2){i)  and  (ii)  of  this  section  are  met. 

|FR  Do<;.  01-27371  Filed  10-31-01;  8:45  am) 
saiiNGCOoe  soocmm-u 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  001114320-1191-02;  I.D. 
080400B] 

RIN  064S-AN01 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Recordkeeping  and 
Reporting  Requirements;  Alasl(a 
Commercial  Operator's  Annual  Report; 
Correction 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmierce. 

ACTION:  Final  mle;  correcting 

amendments. 
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SUMMARY:  This  document  contains 
corrections  to  the  final  rule  for  the 
Alaska  Commercial  Operator's  Annual 
Report  (COAR)  that  was  published  in 
the  Federal  Register  on  August  20, 
2001. 

DATES:  Effective  November  1,  2001. 
FOA  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7008. 
SUPPt^MENTARY  INFORMATION:  A  final 
rule  was  published  in  the  Federal 
Register  on  66  PR  43524  (August  20, 
2001),  to  require  groundfish 
motherships  and  catcher/processors  to 


submit  annually  to  the  State  of  Alaska, 
Department  of  Fish  &  Game  (ADF&G),  a 
COAR. 

Several  errors  were  made  in  Tables 
14A,  15,  16,  and  18  to  50  CFR  part  679. 
These  tables  are  corrected  and  reprinted 
as  follows: 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Accordingly,  50  CFR  part  679  is 
amended  by  making  the  following 
corrections: 


PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

Table  14A  to  Part  679  [Corrected] 

1.  Beginning  on  page  43527,  Table 
14A  is  corrected  to  read  as  follows: 


Table  14a  to  Part  679.— Port  of  Landing  Codes,  Alaska,  Including  CDQ  and  IFQ  Primary  Ports 

CDQ/IFQ  Primary  Ports  for  Ves- 

sel Clearance  (X  Indicates  an  au- 

Port Name 

NMFS 
Code 

ADF&G 
Code 

thorized  IFQ  port;  see  §  679.5 
(•)(5)(vi)) 

CDQ/ 

North 

West 

IFQ 

Latitude 

Longitude 

Adak 

186 

ADA 

Akutan 

101 

AKU 

X 

54°08'05' 

165°46'20' 

Akutan  Bay 

102 

Alitak 

103 

ALI 

Anchor  Point 

104 

, 

Anchorage 

105 

ANC 

Angoon 

106 

ANG 

Aniak 

ANI 

Anvik 

ANV 

Atka 

107 

ATK 

AukeBay 

108 

Baranof  Warm  Springs 

109 
110 

Beaver  Inlet 

Bethel 

, 

BET 

Captains  Bay 

112 

Chefomak 

189 

Chignik 

113 

CHG 

Chinitna  Bay 

114 

Cordova 

115 

COR 

X 

60°33'00'' 

145°45'0C 

Craig 

116 

ORG 

X 

55''28'30- 

133°09'00' 

Dillingham 

117 

DIL 

Dotigias 

118 

Dutch  Hartxx/Unalaska 

119 

DUT 

X 

53''53'27' 

166''32'05' 

Edna  Bay 

121 

Egegik 

122 

EGE 

Ekuk 

EKU 

Elfin  Cove 

123 

ELF 

Emmonak 

124 

EMM 
XIP 

Excursion  Inlet 

False  Pass 

125 

FSP 

Fairt>anks 

FBK 

Galena 

GAL 

Glacier  Bay 

GLB 

Glennallen 

GLN 

Gustavus 

127 

GUS 

Haines 

128 

HNS 

Halibut  Cove 

130 

HoHls 

131 
132 

X 

59''38'40' 

Homer 

iKJnrI 

15r33'00' 

Hoonah 

133 

HNH 

Hooper  Bay  ' 

188 

Hydaburg 

HYD 

Hyder 

134 
135 
136 

HDR 

Ikatan  Bay 

Juneau 

JNU 

Kake 

137 

KAK 

Kaitag 

138 

KAL 
KAS 

Kasilof 

Kenai 

139 
140 

KEN 

Kenai  River 
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Table  14a  to  Part  679.— Port  of  Landing  Codes,  Alaska,  Including  CDQ  and  IFQ  Primary  Ports— Continued 


Port  Name 


Ketchikan 

King  Cove 

King  Saicrran 

Kipnuk 

Klawock 

Kodiak 

Kotzebue 

La  Conner 

Mekoryuk 

Metlakatia 

Moser  Bay 

Naknek 

Nenana 

Nikiski  (or  Nikishka) 

Ninilchik 

Nome 

Nunivak  Island 

Old  Harbor 

Other^ 

Pelk^an 

Petersburg 

Point  Baker 

Port  Alexander 

Port  Armstrong 

Port  Bailey 

Port  Graham 

Port  Lions 

Port  Moller 

Port  Protection 

Portage  Bay  (Petersburg) 

Quinhagak 

Resurrection  Bay 

Sand  Point 

Savoonga 

Seldovia 

Seward 

Sitka 

Skagway 

Soldotna 

St.  George 

St.  Lawrence 

St.  Mary 

St.  Paul 

Tee  Harbor 

Tenakee  Springs 

Thome  Bay 

Togiak 

Toksook  Bay 

Tununak 

Ugadaga  Bay 

Ugashik 

Unalakleet 

Vaklez 

Wasilla 

West  Anchor  Cove 

Whittier 

Wrangeli 

Yakutat 


NMFS 
Code 


ADF&G 
Code 


141 
142 
143 
144 
145 
146 


147 
148 

149 

ISO 
151 
152 

153 
499 
155 
156 
157 
158 

159 
160 


161 
162 
187 
163 
164 
165 
166 
167 
168 


170 
171 

172 
173 
174 
175 
176 
177 
178 
179 


181 

182 
183 
184 

185 


CDQ/IFQ  Primary  Ports  for  Ves- 
sel Clearar>ce  (X  Indicates  an  au- 
thorized IFQ  port;  see  §  679.5 
(l)(5)(vi)) 


CDQ/ 
IFQ 


North 
Latitude 


West 
Longitude 


KTN 
KCO 
KNG 

KLA 
KOD 
KOT 
LAC 

MET 

MOS 

NAK 

NEN 

NIK 

NIN 

NOM 

NUN 

OLD 

UNK 

PEL 

PBG 

PAL 
PTA 
PTB 

QRM 
LiO 

MOL 


SPT 

SEL 
SEW 
SIT 
SKG 
SOL 
STG 

STM 
STP 

TEN 

TOG 


UQA 

UNA 

VAL 

WAS 

WHT 

WRN 

YAK 


55°20'30" 
55°03'20" 


13r38'45" 
162"19'{Xr 


57°57'30" 
56=4810" 


136°13'30- 
132°58'00- 


55'20'15-  ;     160  30'00" 


600630"       149  26'30" 
57°03'  i  135  20' 


57  07'20''       170'16'30' 


59=33' 


13944' 


'  To  report  a  landing  at  a  locatkHi  not  currently  assigned  a  location  code  number:  Use 
landing  occurs  and  notify  NMFS  of  the  actual  locatkxi  so  that  the  list  may  be  updated 
tfiere  is  currently  no  code  assigned,  use  ""^  "  "<"»•**-' "  *"  " 


"499,"  "Other,"  AK. 


the  code  for  "Other"  for 
For  example,  to  report 


ttie  state  or  country  at  whk;h  tt»e 
a  landing  for  Levekxk.  Alaska  if 


2.  On  page  43530,  Table  15  is 
corrected  to  read  as  follows: 
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Table  15  to  Part  679.— Gear  Codes,  Descriptions,  and  Use  (X  indicates  where  this  code  is  used) 

■   1 

*IMFS  - 
Logbooks 
and  Forms' 

Use  Numeric  Code  to  Complete  the  Following: 

Electronic  WPR  & 

Check-in/out 

Code' 

Gear  Code,  Nu- 
meric 

Name  of  Gear 

Shoreside  Elec- 
tronic Logbook 
(SPELR) 

IFQ  Terminal  & 
Forms 

ADF&G  COAR 

Diving 

OTH 

11 

X 

X 

Dredge 

OTH 

22 

X 

X 

Dredge,  hydro/mechan- 

ical 

OTH 

23 

X 

X 

Fish  wheel 

OTH 

06 

X 

X 

Gillnet,  drift 

OTH 

03 

X 

X 

Gillnet,  hening 

OTH 

34 

X 

X 

Gillnet,  set 

OTH 

04 

X 

X 

Gillnet,  sunken 

OTH 

41 

X 

X 

Hand  line/jig/troll  (IFQ 

nanr>e:  hand  troll) 

(1) 

05 

X 

X 

X 

Handpicked 

OTH 

12 

X 

X 

Hatchery 

n/a 

77 

X 

X 

Hook-and-line 

X 

HAL 

61 

X 

X 

X 

Jig,  nfiechankal  (IFQ  • 

name:  jigs) 

X 

JIG 

26 

X 

X 

X 

Net.dip 

OTH 

13 

X 

X 

Net,ring 

OTH 

10 

X 

X 

Other/specify 

X 

OTH 

99 

X 

X 

Pair  Trawl 

37 

X 

Pot 

X 

POT 

91 

X 

X 

X 

Pound 

OTH 

21 

X 

X 

Seine.purse 

OTH 

01 

X 

X 

Seine.beach 



OTH 

02 

X 

X 

Shovel 

OTH 

18 

X 

X 

Trap 

OTH 

90 

X 

X 

Trawl,  beam 

(1) 

17 

X 

X 

Trawl,  double  otter 

(1) 

27 

X 

X 

Trawl,  nonpelagic/bottom 

X 

NPT 

07 

X 

X 

Trawl,  pelagic/midwater 

X 

PTR 

47 

X 

X 

Troll,  dinglelsar 

X 

TROLL 

25 

X 

X 

X 

Troll,  power  gurdy 

X 

TROLL 

15 

X 

X 

X 

Weir 

OTH 

14 

X 

X 

'  For  logbooks,  forms,  ejectronic  WPR,  electronic  check-in/out  reports:  all  trawl  gear  must  be  reported  as  either  nonpelagic  or  pelagic  trawl 


3.  On  page  43531,  Table  16  is 
corrected  to  read  as  follows: 


Table  16  to  Part  679,— Area  Codes  and  Descriptions  for  Use  with  State  of  Alaska  ADF&G  Commercial 

Operator's  Annual  Report  (COAR) 


COAR:  Name  (Code) 


Species 


Fish- 

enes 

Area  Description 

Man- 

in ADF&G  Regula- 

age- 

tions 

ment 

Areas 

M 

5  AAC  34.500 

M 

5AAC12.100 

M 

(Aleutians) 

5  AAC  09.100  (AK 

Peninsula) 

M 

5  AAC  27.600 

Q 

5  AAC  34.900 

Q 

5  AAC  27.900 

T 

5  AAC  34.800 

T 

5  AAC  06.100 

T 

5  AAC  27.800 

L 

5  AAC  28.500 

L 

5  AAC  27.550 

L 

5  AAC  15.100 

Alaska  Peninsula 
South  Peninsula  (MS) 
North  Peninsula  (MN) 


Bering  Sea: 
Pribilof  Island  (Ql) 
St.  Matthew  Island  02) 
St.  Lawrence  Island  (04) 
Bristol  Bay  (T) 


Chignik  (L) 


King  Crab:  

AK  Peninsula/Aleutian  Islands  Salmon 

Herring  

Bering  Sea  King  Crab 

Bering  Sea/Kotzebue  Herring 

King  Crab 

Salmon 

Herring 

Groundfish  

Herring  

Salmon 
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TABLE  16  TO  Part  679.— Area  Codes  and  Descriptions  for  Use  with  State  of  Alaska  ADF&G  Commercial 

Operator's  Annual  Report  (COAR)— Continued 


COAR:  Name  (Code) 


Cook  Inlet: 

Lower  Cook  Inlet  (HL) 

Upper  Cook  Inlet  (HU) 


Dutch  Harbor  (O) 
EEZ  (Federal  waters  of 

BSAI  (FB) 
GOA  (FG) 
Kodiak  (western  GOA)  (K) 


Kotzebue  (X) 
Kuskokwim: 

Kuskokwim  River/Bay  (W1) 
Security  Cove  (W2) 
Goodnews  Bay  (W3) 
Nelson  Island  (W4) 
Ninivak  Island  (W5) 
Cape  Avinof  (W6) 
Norton  Sound  (Z) 

Prince  William  Sound  (E) 


Southeast: 
Juneau/Haines  (A1 ) 
Yakutat  (A2) 
Ketchlkan/Craig  (B) 
Petersburg/Wrangell  (C) 
SItka/PelKan  (D) 


Species 


Groundfish  

Herring  

Cook  Inlet  Shrimp 

Outer  Cook  Inlet  Shrimp  .... 

Dungeness  Crab 

King  Crab 

Tanner  Crab 

Miscellaneous  SheHfish  .... 

Salmon 

Aleutian  Islands  King  Crab 
Groundfish  

Atka-Amlia  Islands  Salmon 

Groundfish  

Herring  

King  Crab 

Salmon 

Shrimp 

Dungeness  Crab 

Tanner  Crab 

Miscellaneous  Sfteltfish  .... 

Salmon 

Salmon 

Herring 


ADF&G 
Fish- 
eries 
Man- 
age- 
ment 
Areas 

Area  Descnption 
in  ADF&G  Regula- 
tions 

H 

5  AAC  28.300 

H 

5  AA  27.400 

H 

5  AAC  31.300 

H 

5  AA  31  400 

H 

5  AA  32  300 

H 

5  AA  34  300 

fi. H 

5  AA  35  400 

H 

5  AA  38  300 

H 

5AA21.100 

0 

5  AA  34  600 

n/a 

n/a 

n/a 

5  AAC  11  10i0 

K 

5  AAC  28  400 

K 

5  AAC  27  500 

K 

5  AAC  34  400 

K 

5  AAC  18  100 

.-. J 

5  AAC  31  500 

J 

5  AAC  32  400 

J 

5  AAC  35  500 

J 

5  AAC  38  400 

X 

5  AAC  03  100 

W 

5  AAC  07  100 

W 

5AAC  27.870 

Yukon  River: 
Lower  Yukon  (YL) 
Upper  Yukon  (YU) 


Norton  Sound-Port  Clarence  Salmon 

Norton  Sound-Port  Clarence  King  Crab  , 

Groundfish  

Herring  

Shrimp 

Dungeness  Crab 

King  Crab 

Tanner  Crab 

Miscellaneous  Shellfish  

Salmon 

Groundfish  

Southeast  (w/o  Yakutat)  Hening  

Yakutat  Hening 

Southeast  (w/o  Yakutat)  Shrimp 

Yakutat  Shrimp  

Southeast  (w/o  Yakutat)  Dungeness  Crab 

Yakutat  Dungeness  Crab 

Southeast  (w/o  Yakutat)  Dungeness,  King  Crab  . 

Yakutat  King  Crab  

Southeast  (w/o  Yakutat)  Tanner  Crab 

Yakutat  Tanner  Crab  

Southeast  (w/o  Yakutat)  Miscellaneous  Shellfish 

Yakutat  Miscellaneous  Shellfish  

Southeast  (w/o  Yakutat)  Salmon 

Yakutat  Salmon  

Yukon-Northern  Salmon  


E 
E 
E 
E 
E 
E 
E 
E 
A 
A 
D 
A 
D 
A 
D 
A 
D 
A 
D 
A 
D 
A 
D 


5  AAC  04.100 

5  AAC  28  200 
5  AAC  27  300 
5  AAC  31 .200 
5  AAC  32  200 
5  AAC  34.200 
5  AAC  35  300 
5  AAC  38  200 
5  AAC  24  100 
5  AAC  28.100 
5  AAC  27  100 
5  AAC  27  200 
5  AAC  31  100 
5  AAC  31  150 
5  AAC  32  100 
5  AAC  32  155 
5  AAC  34  100 
5  AAC  34  160 
5  AAC  35  100 
5  AAC  35  160 
5  AAC  38  100 
5  AAC  38  160 
5  AAC  33  100 
5  AAC  29  010 
5  AAC  30  100 
5  AAC  05.100 
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4.  On  page  43533,  Table  18  is 
corrected  to  read  as  follows: 

Table  18  to  Part  679.— Required 
Buying  and  Production  Forms 
FOR  Use  with  State  of  Alaska 
Commercial  Operator's  Annual 
Report  (COAR) 

Fishery  Form  Number  and  Name 

Salmon  Salmon  Buying 

(A)(1)  Seine  gear 
(A)(1)  Gillnet  gear 
(A)(2)  Trdl  gear 
(A)(2)  Hatchery 
(A)(3)  Miscellaneous  gear 
King  Salmon  Production 
(B)(1)  Production 
(B)(1)  Canned  Production 
Sockeye  Salmon  Produc- 
tion: 
(B)(2)(i)  Production 
(B)(2)(ii)  Canned  Produc- 
tion 
Coho  Salmon  Production 
(B)(3)(i)  Production 
(B)(3)(ii)  Canned  Produc- 
tion 
Pink  Salmon  Production 
(B)(4)(i)  Production 
(B)(4)(ii)  Canned  Produc- 
tion 
Chum  Salmon  Production 
(B)(5)(i)  Production 
(B)(5)(ii)  Canned  Produc- 
tion 
Salmon  Roe  &  Byproduct 

Production 
(B)(6)(i)  Roe 
(B)(6)(ii)  Byproduct  Pro- 
duction 
Herring  Herring  Buying 

(C)(1)(i)  Seine  gear 
(C)(1)(ii)  Gillnet  gear 
(C)(2)(i)  GiHnet  gear 
(C)(2)(ii)  Pound  gear 
(C)(2)(iii)  Hand-pick  gear 
Herring  Production 
(D)(1)(i)  Production 
(D)(1)(ii)  Byproduct  Pro- 
duction 
(E)Crab  Buying 
(F)  Crab  Production 
{G)Shnmp/Misc.St)ellfisfi 
Buying 

-  (G)(1)(i)  Trawl  gear 

(G)(1)(ii)  Pot  gear 
(G)(1)(iii)  Diving/picked 

gear 
(G)(1)(iv)  Other  gear 
(specify) 
—  (H)  Shrimp/Misc.  Shell- 

fish/Fintish  Production 
Groundfish  (l)(1)  Groundfish  Buying 

(l)(2)  Groundfish  Buying 
(J)(1)  Groundfish  Produc- 
tion 
(J)(2)  Groundfish  Produc- 
tion 


Crab 

Shrimp/Miscella- 
neous Shellfish 


Table  18  to  Part  679.— Required 
Buying  and  Production  Forms 
for  Use  with  State  of  Alaska 
Commercial  Operator's  Annual 
Report  (COAR)— Continued 


Fishery 


Form  Number  and  Name 


Halibut 

Custom  Produc- 
tion 


prices  NOT 
FINAL 


(K)  Halibut  Buying  &  Pro- 
duction 
Custom  Production 
(L)(1)  Associated  Proc- 
essors 
(L)(1)(i)  Custom  Fresh/ 

Frozen 
(L)(1)(ii)  Misc.  production 
(L)(1)(iii)  Custom  Canned 

Production 
(L)(2)  (additional  sheet) 
(M)(1)  Fish  Buying  Retro 

Payments 
(M)(2)  Post-season  Ad- 
justments 


October  24,  2001. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries 
[FR  Doc.  01-27402  Filed  10-31-01:  8:45  am] 
BILLING  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-1013-01;  I.D. 
102901  A] 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alaslca;  Yellowfin  Sole  by 
Vessels  Using  Trawl  Gear  in  Bycatch 
Limitation  Zone  1  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure. 

SUMMARY:  NNfFS  is  closing  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  Bycatch  Limitation 
Zone  1  (Zone  1)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2001  bycatch 
allowance  of  red  lung  crab  specified  for 
the  trawl  yellowfin  sole  fishery  category 
in  Zone  1. 


DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  29,  until  2400  hrs, 
A.l.t.,  December  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  at  50  CFR  part  679. 

The  2001  red  king  crab  bycatch 
allowance  specified  for  Zone  1  of  the 
BSAI  trawl  yellowfin  sole  fishery 
category,  which  is  defined  at 
§679.21(e)(3)(iv)(B)(l),  is  11,664 
animals  (66  FR  7276,  January  22,  2001 
and  66  FR  37167,  July  17,  2001). 

In  accordance  with  §  679.21(e){7)(ii), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2001  bycatch 
allowance  of  red  king  crab  specified  for 
the  trawl  yellowfin  sole  fishery  in  Zone 
1  of  the  BSAI  has  been  caught. 
Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  yellowfin  sole  by  vessels  using  trawl 
gear  in  Zone  1  of  the  BSAI 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
bom  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid 
exceeding  the  red  king  crab  bycatch 
allowance  for  the  yellowfin  sole  fishery 
category  constitutes  good  cause  to  waive 
the  requirement  to  provide  prior  notice 
and  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  at  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  avoid  exceeding  the  red  king 
crab  bycatch  allowance  for  the  yellowfin 
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sole  fishery  category  constitutes  good 
cause  to  find  that  the  effective  date  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 


This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  October  29.  2001. 
Bruce  C.  Morehead 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-27448  Filed  10-29-01;  4:04  pml 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1717 

RIN  0572-AB63 

Mergers  and  Consoiidations  of  Electric 
Borrowers 


AGENCY:  Rural  Utilities  Service. 
ACTION:  Proposed  rule.  i 

summary:  The  Rural  Utilities  Service 
(RUS)  is  proposing  to  amend  regulations 
to  provide  the  Administrator  with  loan 
processing  prioritization  authority  for 
recently  merged  companies.  This 
change  will  allow  the  Administrator  to 
grant  or  decline  priority  or  grant  priority 
for  a  limited  amount  of  a  loan 
application.  This  action  is  being 
proposed  to  allow  lending  priority  to 
newly  merged  companies  and  provide 
greater  opportunity  to  provide  loans  to 
as  many  borrowers  as  possible. 

DATES:  Written  comments  must  be 
received  by  RUS  or  carry  a  postmark  or 
equivalent  no  later  than  December  3, 
2001.  *  i 

ADDRESSES:  Written  conmients  should 
be  addressed  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
STOP  1522, 1400  Independence  Ave., 
SW..  Washington,  DC  20250-1522.  RUS 
requests  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  1700.4). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  R.  Sarver,  Management  Analyst, 
Rural  Utilities  Service.  Electric  Program, 
Room  4024  South  Building.  Stop  1560, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1560, 
Telephone:  202-690-2992,  FAX:  202- 
690-0717,  E-mail: 
psarver@rus.  usda.gov. 

SUPPt.EMENTARY  INFORMATION 


Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Executive.  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  titled  "Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees 
fix)m  coverage  were  not  covered  by 
Executive  Order  12372. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
section  3  of  the  Executive  Order.  In 
addition,  all  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule,  and,  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912  (e)),  administrative  appeals 
procedures,  if  any  are  required,  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Administrator  of  RUS  has  determined 
that  this  rule  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities.  The  RUS  electric  loan  program 
provides  loans  and  loan  guarantees  to 
borrowers  at  interest  rates  and  terms 
that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  Small  entities  are  not  subjected 
to  any  requirements,  which  are  not 
applied  equally  to  large  entities.  RUS 
borrowers,  as  a  result  of  obtaining 
federal  financing,  receive  economic 
benefits  that  exceed  any  direct  cost 
associated  with  RUS  regulations  and 
requirements. 


Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  additional 
information  collection  or  recordkeeping 
requirements  under  OMB  control 
number  0572-0032  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Unfunded  Mandates 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provision  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
imder  No.  10.850,  Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  number  (202)  512-1800. 

Background 

Pursuant  to  the  Rural  Utilities  Service 
(RUS)  effort  to  review  and  streamline 
regulations,  amendments  were  made  to 
regulations  in  1996  that  were  intended 
to  encourage  electric  borrowers  to 
evaluate  and  complete  mergers, 
consolidations,  or  enter  into  similar 
arrangements  that  benefited  borrowers 
and  the  rural  commimities  they  serve, 
consistent  with  the  interests  of  the 
Govenmient  as  a  secured  lender.  Since 
the  inception  of  the  new  rules,  30 
mergers  or  consolidations  have  taken 
place  consolidating  the  efforts  of  62 
borrowers. 

The  1996  amendments  provided  RUS 
with  the  option  of  granting  transitional 
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assistance  in  connection  with  new 
municipal  rate  loans  by  providing  loan 
processing  priority.  At  the  borrower's 
request,  RUS  offered  priority  for  the  first 
loan  to  a  successor,  provided  that  the 
loan  was  approved  by  RUS  not  later 
than  five  years  after  the  subsequent  date 
of  the  merger.  RUS  also  offered,  at  the 
borrower's  request,  a  waiver  on  the 
requirement  to  obtain  supplemental 
financing  and,  upon  borrower's  request, 
extended  the  reimbursement  period  up 
to  48  months. 

Unfortunately,  the  RUS  municipal 
rate  loan  program  has  experienced 
several  situations  where  large  loans  (48- 
month  reimbursement  period)  were 
made  to  recently  merged  borrowers 
which  received  loan-processing  priority 
under  7  CFR  1717.154.  This  activity 
severely  limited  the  number  of 
municipal  rate  loans  that  RUS  was  able 
to  approve. 

For  example,  in  Fiscal  Year  2000, 
loans  from  two  recently  merged  systems 
totaling  more  than  $150  million  were 
provided  loan  priority.  The  merger 
loans  accounted  for  more  than  50 
percent  of  the  total  municipal  rate 
funding  authority. 

In  an  effort  to  alleviate  this  funding 
level  burden  and  provide  a  greater 
opportunity  to  provide  direct  loans  to  as 
many  borrowers  as  possible,  RUS  is 
proposing  to  provide  the  Administrator 
the  flexibility  to  limit  the  amount  of  a 
loan  to  a  successor  (surviving  business 
entity)  following  a  merger. 

In  response  to  rapid  changes  in  the 
regulatory  and  business  environment  of 
the  electric  industry,  RUS  will  continue 
to  urge  borrowers  to  explore  any  and  all 
opportimities  when  such  action  is  likely 
to  contribute,  in  the  long  term,  to  greater 
operating  efficiency,  financial 
soimdness,  and  enhance  the  ability  of 
the  successor  to  provide  reliable  electric 
service  at  reasonable  cost  to  Rural 
Electrification  Act  beneficiaries.  RUS 
believes  that  limiting  the  maximum  loan 
amount  for  the  first  loan  following  a 
merger  will  not  deter  such  activity. 

List  of  Subjects  in  7  CFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
power  rates.  Electric  utilities. 
Intergovernmental  relations. 
Investments,  Loan  programs — energy. 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 


PART  1717— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq..  6941  et  seq. 

Subpart  D— Mergers  and 
Consolidations  of  Electric  Borrowrers 

2.  Section  1717.154  is  amended  by: 

A.  Revising  paragraph  (a)(1); 

B.  Redesignating  paragraph  (a)(2)  to 
(a)(3),  and 

C.  Adding  a  new  paragraph  (a)(2). 

This  revision  and  addition  are  to  read 
as  follows: 

§1717.154    Transitional  assistance  in 
connection  with  new  loans. 

***** 

(a)  Loan  processing  priority.  (1)  RUS 
loans  are  generally  processed  in 
chronological  order  based  on  the  date 
the  complete  application  is  received  in 
the  regional  or  division  office.  At  the 
borrower's  request.  RUS  may  offer  loan 
processing  priority  for  the  first  loan  to 
a  successor,  provided  that  the  loan  is 
approved  by  RUS  not  later  than  5  years 
after  the  effective  date  of  the  merger.  In 
considering  the  request,  the 
Administrator  will  take  into  account, 
among  other  factors,  the  amoimt  of  the 
loan  application,  whether  there  is  a 
significant  backlog  in  pending  loan 
applications,  the  impact  that  loan 
priority  would  have  on  the  backlog,  the 
savings  and  efficiencies  to  be  realized 
from  the  merger  and  the  relative 
importance  of  loan  priority  to 
facilitating  the  merger.  The 
Administrator  may,  in  his  or  her  sole 
discretion,  grant  or  decline  to  grant 
priority,  or  grant  priority  for  a  limited 
amount  of  the  loan  application  while 
deferring  for  later  consideration  the 
remainder  of  the  application. 

(2)  For  any  subsequent  loans 
approved  during  those  5  years,  RUS 
may  offer  loan  processing  priority.  In 
reviewing  requests  for  loan  processing 
priority  on  subsequent  loans,  RUS  will 
consider  the  loan  authority  for  the  fiscal 
year,  the  borrower's  projected  cash 
flows,  its  electric  rates  and  rate 
disparity,  and  the  likely  mitigation 
effects  of  priority  loan  processing.  See  7 
CFR  1710.108  and  1710.119. 


Dated:  October  9,  2001. 
Roberta  D.  Purchell, 

Acting  Administrator.  Rural  Utilities  Service. 
(PR  Doc.  01-27480  Filed  10-31-01;  8:45  am] 
BNJJNO  CODE  3410-1S-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Parts  559  and  560 
[No.  2001-67] 
RIN  1550-AB37 

Lending  and  Investment 

agency:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 
SupervisioA  ("OTS")  proposes  to  revise 
and  clarify  its  lending  and  investment 
regulations  to  give  savings  associations 
greater  flexibility  in  a  changing 
marketplace.  Today's  proposed 
regulatory  amendments  are  intended  to 
help  thrifts  take  better  advantage  of  the 
flexibility  available  under  the  Home 
Owners'  Loan  Act  ("HOLA"),  to  provide 
low-cost  credit  to  their  customers,  and 
to  invest  in  their  commimities  while 
still  operating  safely  and  soundly. 
DATES:  Comments  must  be  received  on 
or  before  December  3.  2001. 
ADDRESSES: 

Mail:  Send  comments  to  Regulation 
Comments,  Chief  Coimsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20552. 
Attention  Docket  No.  2001-€7. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW..  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention 
Regulation  Conunents,  Chief  Counsel's 
Office.  Docket  No.  2001-67. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518.  Attention  Docket  No.  2001- 
67. 

E-Mail:  Send  e-mails  to 
regs.comments@ots.treas.gov,  Attention 
Docket  No.  2001-67.  and  include  your 
name  and  telephone  number. 

Public  Inspection:  Comments  and  the 
related  index  will  also  be  posted  on  the 
OTS  Internet  Site  at  wwM'.ots.treas.gov. 
In  addition,  interested  persons  may 
inspect  comments  at  the  Public 
Reference  Room,  1700  G  Street.  NW.,  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922,  send  an 
e-mail  to  public.info@ots.treas.gov,  or 
send  a  facsimile  transmission  to  (202) 
906-7755.  (Prior  notice  identifying  the 
materials  you  will  be  requesting  will 
assist  us  in  serving  you.)  Appointments 
will  be  scheduled  on  business  days 
between  10  a.m.  and  4  p.m.  In  most 
cases,  appointments  will  be  available 
the  next  business  day  following  the  date 
a  request  is  received. 
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FOR  FURTHER  MFORMATKM  CONTACT: 
William  J.  Magrini,  Senior  Project 
Manager,  Supervision  Policy,  (202)  906- 
5744;  Paul  Robin,  Assistant  Chief 
Counsel,  Regulations  and  Legislation 
Division,  (202)  906-6648,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  of  the  Proposal 

OTS  periodically  reviews  its  lending 
and  investment  regulations  to  ensure 
that  they  enhance  safe  and  soimd 
lending,  implement  statutory 
requirements,  protect  consumers, 
minimize  regulatory  burden,  and  are 
clearly  written.  OTS  lending  and 
investment  regulations  have  been 
considerably  modified  over  time  as 
savings  associations,  their  markets,  their 
competition,  and  the  economy  have 
changed.  For  the  most  part.  OTS  has 
taken  a  contract  and  market-based 
approach  to  provide  flexibility  for  thrifts 
and  their  customers  and  to  encourage 
innovations  in  lending  to  help  make 
credit  more  available. 

OTS  last  substantively  revised  its 
lending  regulations  and  subordinate 
organizations  regulations  in  1996.' 
Since  that  time,  the  markets  in  which 
thrifts  operate  have  changed 
substantially.  In  the  primary  market, 
savings  associations  now  compete  with 
other  mortgage  lenders  to  offer  potential 
borrowers  a  wide  variety  of  options 
besides  the  traditional  30-year  fixed-rate 
piutihase  money  mortgage.  The 
secondary  market  continues  to  narrow 
the  interest-rate  spread  on  high  quality 
mortgages. 

As  the  residential  mortgage  market 
has  evolved,  thrifts  have  increasingly 
begun  to  explore  offering  other  types  of 
credit  needed  in  their  communities, 
including  consumer  lending  and  small 
business  lending.  A  variety  of 
community-related  investment 
opportimities  offer  thrifts  new  ways  to 
serve  and  to  participate  in  the  economic 
development  of  their  communities. 
Thrifts  have  asked  whether  and  how 
such  loans  and  investments  may  be 
made  by  either  the  thrift  itself  or 
through  an  operating  subsidiary  or 
service  corporation. 

This  evolving  environment  makes  it 
appropriate  for  OTS  to  again  re-examine 
and  update  its  lending  and  investment 
and  subordinate  organizations 
regulations.  Today's  proposed 
regulatory  amendments  are  intended  to 
help  thrifts  take  better  advantage  of  the 
flexibility  available  under  the  Home 


Owners'  Loan  Act  ("HOLA"),  to  provide 
low-cost  credit  to  their  customers,  and 
to  invest  in  their  communities  while 
still  operating  safely  and  soundly. 

n.  Section-by-Section  Anal3rsis 

Section  559.4     What  Activities  Are 
Preapproved  for  Service  Corporations? 

Section  559.4  lists  activities  that  are 
preapproved  for  service  corporations  of 
Federal  savings  associations. 
Preapproved  means  that  well-managed 
savings  associations  planning  to  initiate 
the  activity  in  a  service  corporation 
must  only  give  OTS  and  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
advance  notice  under  section  18(m)  of 
the  Federal  Deposit  Insurance  Act  and 
12  CFR  559.11,  rather  than  receive  OTS 
approval. 

Paragraph  (g)  of  §  559.4  currently 
preapproves  service  corporation 
investments  in  only  those  small 
business  investment  companies 
("SBICs")  licensed  by  the  U.S.  Small 
Business  Administration  ("SEA")  that 
engage  solely  in  activities  otherwise 
permissible  for  the  service  corporation 
itself.2  Under  the  current  regulation, 
other  investments  in  SBICs  must  be 
approved  on  a  case-by-case  basis. 

"The  proposed  rule  would  amend  this 
provision  to  reflect  recent  statutory 
changes  made  in  the  Consolidated  , 

Appropriations  Act — FY  2001 
("CAA").3  The  CAA  gives  Federal 
savings  associations  the  same  authority 
that  national  and  state  banks  enjoy  to 
invest  in  SBICs  *  and  new  markets 
venture  capital  companies 
("NMVCCs")  5  licensed  by  the  SBA, 
without  restriction  as  to  the  activities  of 
those  companies.  Accordingly, 
proposed  §  559.4(g)  would  preapprove 
Federal  savings  association  service 
corporation  investments  in  SBICs  and 
NKfVCCs  without  regard  to  the  nature  of 
a  particular  company's  activities.  (OTS 
is  also  proposing  to  amend  12  CFR 
560.30  to  reflect  Federal  savings 
associations'  ability  to  make  these 
investments  at  the  thrift  level.) 

Paragraph  (h)  of  existing  §  559.4 
preapproves  service  corporation 
investments  in  certain  community 
development  and  charitable  activities. 
Thrifts  interested  in  participating  in 
community  development  projects  with 


'  See  Lending  and  Investment  Final  Rule,  61  FR 
S0951  (Sept.  30,  1996);  Subsidiaries  and  Equity 
InvestmenU.  61  FR  66561  (Dec.  18. 1996). 


M2  CFR  559.4(g)(3). 

'Pub.  L.  No.  106-554  (Dec.  21,  2000). 

*  See  section  302(b)(2)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended  by  the  CAA, 
15  U.S.C.  682(b). 

*  See  new  section  5(c)(4)(F)  to  the  HOLA,  as 
amended  by  the  CAA,  12  U.S.C.  1464(c)(4)(F), 
which  authorizes  federal  savings  associations  to 
invest  in  securities  of  any  new  markets  venture 
capital  company,  subiect  to  a  5%  of  capital  and 
surplus  limit. 


Other  depository  institutions  have  asked 
how  the  scope  of  this  authority 
compares  to  that  of  banks.  OTS  is 
proposing  to  clarify  any  ambiguity  by 
modifying  paragraph  (h)(2)  to  parallel 
12  U.S.C.  24  (Eleventh),  which  defines 
a  national  bank's  authority  to  make 
public  welfare  investments.  That 
definition  includes  investments 
"designed  primarily  to  promote  the 
public  welfare,  including  the  welfare  of 
low-  and  moderate-income  communities 
or  families  (such  as  by  providing 
housing,  services,  or  jobs)."  This 
modification  would  clarify  that  Federal 
savings  association  service  corporations 
have  the  same  authority  that  national 
banks  and  state  member  banks  have  to 
make  investments  to  promote  the  public 
welfare  (see  12  U.S.C.  24  (Eleventh)  and 
12  U.S.C.  338a,  respectively). 

OTS  is  also  proposing  to  add  a  new 
paragraph  (i)  to  existing  §  559.4  to 
preapprove  service  corporation 
activities  conducted  on  an  "as  agent" 
basis.  Section  559.4's  preapproved  list 
currently  includes  various  activities  that 
are  conducted  on  an  agency  basis,  such 
as  insurance  agency  or  acting  as  a 
trustee.  Allowing  service  corporations  to 
engage  on  behalf  of  their  customers  in 
"any  activities  conducted  other  than  as 
principal"  expands  thrifts' 
opportunities  to  enter  other  profitable 
businesses.  These  activities  can  enhance 
their  ability  to  meet  their  customers' 
needs  while  presenting  no  significant 
risk  to  savings  associations  or  the 
deposit  insurance  fund,  assuming 
compliance  with  the  applicable  capital 
standards.  The  capital  provisions  of 
HOLA  recognize  that  such  activities 
present  no  higher  risks  to  savings 
associations  by  specifically  excluding 
activities  conducted  as  agent  from 
otherwise  applicable  higher  capital 
requirements.  See  12  U.S.C. 
1464(t)(5)(B).  Similarly,  the  FDIC 
regulations  governing  activities  by  state- 
chartered  banks  that  are  not  permitted 
for  national  banks  specifically  exclude 
activities  conducted  other  than  as 
principal.  See  12  CFR  362.1(b)(1). 

Section  560.3    Definitions. 

HOLA  section  5(c)  lists  various 
categories  of  loans  and  investments 
permissible  for  Federal  savings 
associations.  Because  some  categories 
focus  on  the  purpose  of  a  loan  and 
others  on  the  security  for  a  loan,  some 
loans  have  characteristics  that  would 
qualify  them  for  more  than  one  category. 
For  example,  a  home  equity  loan  could 
qualify  as  a  loan  secured  by  residential 
real  estate,  a  loan  to  repair  or  improve 
residential  real  property,  or  a  consumer 
loan.  Some  loans  may  be  collateralized 
by  both  real  and  personal  property.  OTS 
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regulations  have  long  allowed  savings 
associations  to  report  all  or  part  of  any 
such  multi-category-qualifying  loan  in 
whatever  category  best  suits  the 
institution's  needs.  See  12  CFR 
560.31(a). 

OTS  has  received  some  questions 
about  how  the  regulatory  definition  of 
loans  secured  by  re^l  estate  at  §  560.3 
fits  into  this  regulatory  scheme.  In  part, 
the  rule  currently  requires  that  the 
savings  association  must  "substantially" 
rely  on  the  real  estate  as  "the  primary 
security"  for  the  loan.  We  have  been 
asked  for  clarification  of  the  meaning, 
purpose,  and  relative  importance  of 
"substantially"  and  "primary."  In  trying 
to  imderstand  the  regulation's 
requirements,  some  have  focused  on  the 
details  of  how  the  loan  is  underwritten 
and  others  look  at  how  the  loan  is 
reported  on  the  Thrift  Financial  Report. 

Upon  review  of  the  statute,  which 
does  not  contain  either  term,  and  the 
confusion  that  has  resulted  by  having 
both  terms,  OTS  is  modifying  its 
definition  of  real  estate  loans  for 
purposes  of  12  CFR  part  560  to  remove 
the  requirement  that  the  real  estate  be 
the  primary  seciuity  for  a  loan.  The 
regulation  will  expand  upon  the 
existing  "substantially  relies" 
requirement  by  stating  that  a  real  estate 
loan  is  one  where  the  association 
"substantially  relies  upon  a  security 
interest  in  real  estate  given  by  the 
borrower  as  a  condition  of  making  the 
loan."  The  purpose  of  this  new  language 
is  to  treat  as  a  real  estate  loan  only  a 
loan  that  would  not  have  been  made  in 
the  same  amount  or  on  the  same  terms 
unless  it  was  secured,  in  whole  or  in 
part,  by  real  estate.  This  change  is 
consistent  with  the  definition  of  "Loans 
Secured  by  Real  Estate"  in  the  FFIEC's 
Call  Report  Instructions.  Thus,  for 
example,  a  $500,000  loan  to  a  non-profit 
organization  or  small  business  where 
the  savings  association  required  the 
organizers  or  owners  to  give  the  savings 
association  a  security  interest  valued  at 
$300,000  in  the  real  property  used  by 
the  organization  or  in  the  owner's  home 
as  a  condition  of  making  the  loan  could 
be  treated  as  either  a  small  business 
loan  or  as  a  real  estate  loan.  In  contrast, 
a  multi-million  dollar  loan  to  a  large 
business  secured  in  part  by  a  $100,000 
mortgage  would  not  meet  the 
requirement  that  the  association 
"substantially"  rely  on  the  real  estate  as 
security  for  the  loan.  This  change 
should  help  savings  associations  use 
more  effectively  the  long-standing 
flexibility  embodied  in  §  560.31(a). 

OTS  is  also  proposing  to  modify  the 
definition  of  "small  business  loans  and 
loans  to  small  businesses."  Sections 
5(c)(2)(A)  and  10(m)(4)(E)  specifically 


authorize  the  Director  to  define  the 
terms  "small  business  loans"  and 
"small  business"  for  purposes  of  HOLA 
investment  limits  and  the  Qualified 
Thrift  Lender  test,  respectively. 

Current  OTS  regulations,  adopted  in 
1996  when  this  statutory  authority  was 
granted,  provide  two  alternatives  for 
determining  whether  a  particular  loan 
qualifies  as  a  small  business  loan  for 
purposes  of  either  provision.  First,  a 
loan  of  any  size  to  a  business  that  meets 
the  size  standards  established  by  the 
Small  Business  Administration  qualifies 
as  a  small  business  loan.  Because 
determining  whether  a  particular 
business  meets  the  SBA  size  standards 
can  be  time-consiuning  and  difficult, 
OTS  regulations  have  also  allowed 
savings  associations  to  count  any  loan  of 
less  than  $1  million  to  a  business  or 
$500,000  to  a  farm  as  a  small  business 
loan. 

Since  1996,  OTS  has  heard  from 
savings  associations  that  this  alternative 
has  not  provided  the  flexibility  the 
agency  originally  anticipated,  especially 
in  certain  higher  priced  geographic 
areas.  The  agency  therefore  proposes  to 
raise  the  safe  harbor  level  for  small 
business  loans  to  $2  million  for  both 
businesses  and  farms.  This  level  should 
help  more  savings  associations  use  their 
small  business  lending  authority  under 
the  HOLA.  This  increase  is  also 
consistent  with  statutory  changes  made 
in  the  CAA  to  increase  the  maximum 
gross  loan  amount  for  loans  qualifying 
for  SBA  guarantees  under  the  §  7(a) 
General  Business  Loan  Guaranty 
program  to  $2  million.  OTS  specifically 
requests  comment  on  whether  a  higher 
safe  harbor  level  would  be  appropriate. 

Section  560.30  General  Lending  and 
Investment  Powers  of  Federal  Savings 
Associations 

Section  560.30  contains  a  chart 
summarizing  the  lending  and 
investment  powers  granted  to  Federal 
thrifts  by  the  HOLA.  OTS  proposes  to 
update  the  lending  and  investment  chart 
to  reflect  the  new  statutory  authority 
granted  to  savings  associations  by  the 
CAA  to  invest  in  SBICs  and  NMVCCs. 
As  discussed  above,  the  CAA  gives 
Federal  savings  associations  the  same 
authority  that  national  and  state  banks 
enjoy  to  invest  up  to  5%  of  their  capital 
in  SBICs  and  NMVCCs.  OTS  proposes  to 
add  NMVCCs  as  one  of  the  investment 
categories  on  the  chart  with  its 
corresponding  5%  of  total  capital 
investment  limit,  change  the  investment 
limit  for  SBICs  in  the  chart  to  5%  of 
total  capital,  and  remove  endnote  17 
because  its  limits  on  savings 
associations'  SBIC  investments  have 
been  overridden  by  the  CAA. 


OTS  also  proposes  to  update  the 
lending  and  investment  chart  to  reflect 
section  1201  of  the  Financial  Regulatory 
Relief  and  Economic  Efficiency  Act  of 
2000's  6  elimination  of  statutory 
liquidity  requirements  previously 
implemented  at  12  CFR  part  566.  OTS 
has  removed  part  566  in  a  separate 
rulemaking  and  today  proposes  to 
remove  endnote  10  of  the  lending  and 
investment  chart,  which  currently 
references  §  566.1(g)  regarding  assets 
qualified  as  liquidity  investments.''  The 
chart  will  continue  to  contain  the 
statutory  reference  to  liquid  assets  as 
permissible  investments. 

Section  560.36    De  Minimis 
Investments 

Section  560.36  currently  permits  a 
Federal  savings  association  to  invest,  in 
the  aggregate,  up  to  the  greater  of  one- 
fourth  of  1%  of  its  total  capital  or 
$100,000  in  community  development 
investments  of  the  types  permitted  for  a 
national  bank  under  12  CFR  part  24. 
OTS  proposes  to  increase  Federal 
savings  associations'  authority  to  make 
de  minimis  community  development 
investments. 

The  regulation  enables  Federal 
savings  associations  to  invest  in 
community  development  funds, 
community  centers,  and  economic 
development  initiatives  within  their 
communities.  These  investments 
generally  do  not  present  safety  and 
soundness  problems  and  enable  a  thrift 
to  support  and  participate  fully  in  its 
community. 

Savings  associations,  however,  have 
told  OTS  that  they  have  not  been  able 
to  participate  as  fully  as  competing 
banks  of  a  comparable  size  in  local 
partnerships  because  of  the  regulatory 
limitatioh  for  de  minimis  investments. 
Under  the  current  regulation,  for 
example,  a  $500  million  savings 
association  with  capital  of  S50  million 
may  invest  up  to  $125,000  in  the 
aggregate.  A  $100  million  thrift  with 
capital  of  $10  million  may  invest  up  to 
$100,000.  National  banks  of  comparable 
size  could  potentially  invest  up  to  $5 
million  or  $1  million  respectively. 

To  give  savings  associations, 
particularly  smaller  savings 
associations,  greater  flexibility  to 
support  their  communities  through 
investment,  OTS  is  proposing  to  amend 
§  560.36  to  increase  the  de  minimis 
limits  to  the  greater  of  1%  of  an 
association's  total  capital  or  $250,000. 
The  $500  million  association  in  the 


•Pub.  L.  No.  106-569.  114  .Slat   3032  (2000). 

'  Savings  associations  must  maintain  sufficipnl 
liquidity  to  ensure  safe  and  sound  operation.  See 
§563.161. 
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above  example  could  therefore  make  up 
to  $500,000  in  community  development 
investments  in  the  aggregate  at  the 
association  or  operating  subsidiary 
level.  Additional  investments  could  be 
made  at  the  service  corporation  level. 

Section  560.40    Commercial  Paper  and 
Corporate  Debt  Securities. 

Section  560.40  reiterates  HOLAs 
grant  of  statutory  authority  to  Federal 
thrifts  to  invest  in  commercial  paper 
and  corporate  debt  seciuities  and  sets 
out  limitations  on  that  authority.** 
Recently,  some  Federal  savings 
associations  have  purchased  complex 
investment  securities  with  nonstandard 
ratings,  ratings  that  only  apply  to  the 
principal  amount  rather  than  both  the 
principal  and  interest,  or  payment 
feat\ues  such  as  residuals.  These 
investments  tend  to  be  speculative  in 
natiire,  and  their  likelihood  of 
producing  a  particular  rate  of  return  is 
difficult  to  assess  even  where  they  may 
be  partially  guaranteed  or  rated 
investment  grade.  These  investments  are 
clearly  not  intended  to  hedge  interest 
rate  risk  or  credit  risk.  Rather,  their 
potential  purchase  creates  risks  that 
highlight  the  need  for  savings 
associations  to  perform  thorough 
underwriting  analyses.  To  address 
issues  raised  by  these  types  of 
investments.  OTS  proposes  two  changes 
to  §  560.40  to  codify  the  agency's 
existing  expectations  about  the 
circumstances  under  which  these 
investments  may  be  made. 

First,  OTS  proposes  to  amend 
paragraph  (a)(2)(ii)  to  clarify  that  the 
rating  must  cover  the  entirety  of  the 
proposed  security  in  which  the  thrift  is 
considering  an  investment.  For 
example,  if  only  the  principal  of  the 
security  is  rated  as  investment  grade, 
the  thrift  could  purchase  a  principal- 
only  interest  in  that  security,  but  not  an 
interest  in  the  security  as  a  whole.  OTS 
also  proposes  to  add  a  new  paragraph 
(c)  to  §  560.40  that  codifies  OTS's 
existing  expectations  that  Federal 
savings  associations  must  conduct  an 
appropriately  thorough  underwriting 
analysis  of  any  investment  security  they 
intend  to  purchase.  Proposed  paragraph 
(c)  would  require  that  before  committing 
to  acquire  any  investment  security,  a 
Federal  savings  association  must 
determine  whether  the  investment  is 
safe  and  sound  and  suitable  for  the 
association.  The  Federal  savings 
association  must  consider,  as 
appropriate,  the  interest  rate,  credit, 
liquidity,  price,  transaction,  and  other 
risks  associated  with  the  investment 
activity.  The  savings  association  must 


determine  that  the  issuer  has  adequate 
resources  and  the  willingness  to  provide 
for  all  required  payments  on  its 
obligations  in  a  timely  manner.  The 
savings  association  may  consider  the 
rating  given  by  a  ratings  agency  in 
determining  the  level  of  additional 
review  the  association  should  perform. 
The  savings  association  must  also 
determine  that  the  investment  is 
appropriate  for  the  association.^ 

In  addition  to  the  initial  imderwriting 
of  the  investment,  the  savings 
association  continues  to  have  an 
ongoing  responsibility  to  monitor  the 
investment,  including  cash  flows, 
collateral  quality,  and  the  performance 
of  the  underlying  assets  of  the  security, 
at  least  quarterly,  to  determine  the  effect 
of  any  changes  to  the  association's 
investment.  As  always,  the  association 
must  be  able  to  demonstrate  to 
examiners  that  it  has  underwritten  its 
investments  appropriately.'" 

Section  560.42    State  and  Local 
Government  Obligations 

Section  560.42  reiterates  the  HOLA's 
grant  of  statutory  authority  to  Federal 
savings  associations  to  invest  in 
obligations  issued  by  any  state,  territory, 
or  political  subdivision  thereof ' '  and 
sets  out  regulator)'  restrictions  on  that 
investment  authority.  OTS  is  proposing 
to  enhance  Federal  savings  associations' 
ability  to  invest  in  state  and  local 
government  obligations  by  modifying 
certain  of  §  560.42's  regulatory 
restrictions. 

Section  560.42  currently  provides  that 
a  Federal  savings  association  may  not 
invest  more  than  ten  percent  of  its  total 
capital  in  non-general  obligations  of  any 
one  issuer,  and  that  those  obligations 
must  hold  one  of  the  four  highest 
investment  grade  ratings  or  must  be 
issued  by  a  public  housing  agency  and 
backed  by  the  full  faith  and  credit  of  the 
United  States.  Section  560.42  also 
authorizes  a  Federal  savings  association 
to  invest,  in  the  aggregate,  up  to  one 
percent  of  its  assets  in  the  obligations  of 
a  state,  territory,  or  political  subdivision 
in  which  the  association's  home  office 
or  a  branch  office  is  located  or  in  any 
obligations  approved  by  OTS. 

Proposed  §  560.42  eases  the  current 
percentage  restrictions  on  Federal 
associations'  investment  in  state  and 


"12U.S.C1464(cM2)(D). 


"■OTS  issued  a  Memorandum  for  Chief  Executives 
1 30.  dated  October  23.  2000.  that  addresses 
underwriting  the  purchase  of  investment  securities 
in  mure  detail.  Thrift  Bulletin  13a  also  provides 
guidance  on  the  fundamental  underwriting 
standards  thrifts  should  use  in  this  ar«a. 

'"  The  Office  of  the  Comptroller  of  the  Currency 
has  a  similar  regulation  addressing  safe  and  sound 
banking  practices  with  respect  to  securities 
investments.  See  12  CFR  1.5  (2001). 

'■  12  U.S.C.  1464(c)(1)(H). 


local  government  obligations  to  give 
savings  associations  greater  flexibility  to 
make  those  investments  on  a 
competitive  basis  with  other  financial 
institutions.  While  the  10  percent  of 
capital  per  issuer  limitation  in  current 
§  560.42  is  a  statutory  requirement,  the 
other  limits  are  considerably  stricter 
than  required  either  by  HOLA  or  the 
other  banking  regulators. '^ 

Section  560.42(c)(l)'s  current 
limitation  of  one  percent  of  assets  and 
accompanying  geographic  limitations 
for  non-rated  securities  appears  to  make 
it  overly  difficult  for  smaller 
associations  to  make  investments  in 
support  of  their  local  community. 
Enhancing  associations'  ability  to  invest 
in  non-rated  securities  that  are  of 
investment  quality  should  strengthen 
associations'  investment  portfolios  since 
non-rated  municipal  securities  often  pay 
higher  interest  rates  than  investment 
rated  municipal  securities. 

OTS,  however,  remains  concerned 
that  removing  all  aggregate  limits  on 
investment  in  non-rated  government 
obligations  could  potentially  raise  safety 
and  soundness  issues.  Some  state  and 
local  obligations  are  unrated  because 
they  are  small  issues  and  the 
municipality  does  not  want  to  incur  the 
high  costs  of  having  their  issues  rated  by 
a  rating  agency.  For  small-dollar  issues, 
obtaining  a  rating  is  generally  not 
feasible.  Other  issues,  however,  are  not 
rated  because  they  are  not  investment 
grade,  and  the  issuer  knows  it  will 
likely  receive  an  unfavorable  rating.  For 
example,  revenue  bond  type  securities 
that  are  supported  by  commercial 
development  projects  and  not  backed  by 
the  full  faith  and  credit  of 
municipalities  generally  present  greater 
risks  than  municipal  bonds  to  savings 
associations'  investment  portfolios. 

OTS  is  proposing  to  revise  §  560.42  to 
give  associations  greater  flexibility  to 
invest  in  general  obligations  of  a 
governmental  entity  and  to  invest  in 
high-quality,  non-rated  municipal 
seciuities,  while  at  the  same  time 
limiting  or  prohibiting  investments  in 
low-quality  municipal  securities.  Under 
the  proposal.  Federal  savings 
associations  may  invest  in  general 


'^ Id.  The  OCC  allows  national  banks  to  invest  in 
general  obligations  of  states  and  municipalities 
backed  by  the  full  faith  and  credit  of  the  issuer 
without  limit.  It  limits  an  institution's  investment 
in  obligations  of  any  one  issuer  in  corporate  bonds 
and  municipal  revenue  bonds  (Type  III  securities) 
to  10%  of  capital  and  surplus,  but  does  not  impose 
an  aggregate  limit.  Other  than  general  obligation 
bonds,  national  banks  may  not  invest  in  non-rated, 
non-investment  quality  Type  III  securities,  such  as 
revenue  bonds.  The  OCC  does,  however,  allow 
national  banks  to  invest  in  non-rated  Type  III 
securities  if  the  bank  can  demonstrate  that  the 
securities  are  investment  quality.  See  12  CFR  part 
1  (2001). 


Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001  /  Proposed  Rules 55135 


obligations  of  state  or  political 
subdivisions  without  any  limitation.  See 
proposed  §  560.42(a)(1). 

Pursuant  to  proposed  §  560.42(a)(2), 
Federal  savings  associations  may  invest 
in  other  obligations  of  a  government 
entity,  such  as  revenue  bonds,  that  hold 
one  of  the  four  highest  investment  grade 
ratings  by  a  nationally  recognized  rating 
agency  or  that  are  noiutited  but  of 
investment  quality,  subject  only  to  a 
10%  of  total  capital  limit  for 
investments  in  the  obligations  of  any 
one  issuer.  Finally,  OTS  has  retained  its 
catch-all  provision  for  obligations  of  a 
governmental  entity  that  do  not 
otherwise  qualify  under  any  other 
category.  Proposed  §  560.42(a)(4) 
provides  that  Federal  savings 
associations  may  invest  in  obligations  of 
a  govenunental  entity  that  do  not 
otherwise  qualify  under  any  other 
paragraph  subject  to  the  approval  and 
conditions  set  by  the  appropriate 
Regional  Director.  The  per  issuer 
limitation  remains  the  same. 

m.  Request  for  Public  Comment 

OTS  invites  comment  on  all  aspects  of 
the  proposal  as  well  as  specific 
comments  on  the  proposed  changes.  We 
encourage  commenters  to  suggest 
modifications  to  approaches  discussed 
above  that  could  meet  OTS's  overall 
goals  of  enhancing  savings  associations' 
flexibility  in  a  competitive  mortgage 
market,  encouraging  the  safe  and  sound, 
efficient  delivery  of  low-cost  credit  to 
the  public,  and  minimizing  imdue 
regulatory  duplication  and  burden. 
Because  OTS  hopes  to  expeditiously 
publish  a  final  rule  effective  by 
begirming  of  the  next  calendar  quarter. 
OTS  is  publishing  this  proposal  with  a 
30-day  comment  period. 

IV.  Solicitation  of  Comments  Regarding 
the  Use  of  Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  '^  requires  Federal  banking 
agencies  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  OTS  invites  comments 
on  how  to  make  this  proposed  rule 
easier  to  imderstand.  For  example: 

(1)  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  the 
material  be  better  organized? 

(2)  Do  we  clearly  state  the 
requirements  in  the  rule?  If  not,  how 
could  the  rule  be  more  clearly  stated? 

(3)  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear?  If 
so,  what  language  requires  clarification? 

(4)  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 


<>  12  U.S.C.  4809. 


understand?  If  so,  what  changes  to  the 
format  would  make  the  rule  easier  to 
understand? 

(5)  Would  more  (but  shorter)  sections 
be  better?  If  so,  what  sections  should  be 
changed? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

V.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  proposed  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

VI.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  ("Unfunded  Mandates  Act"), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditiu«  by  state,  local,  and  tribal 
governments,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  rule.  OTS  has 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  state, 
local,  or  tribal  governments  or  by  the 
private  sector  of  SlOO  million  or  more. 
Accordingly,  a  budgetary  impact 
statement  is  not  required  imder  section 
202  of  the  Unfunded  Mandates  Act  of 
1995. 

Vn.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act 
("RFA")  requires  Federal  agencies  to 
prepare  an  initial  regulatory  flexibility 
analysis  ("IRFA")  with  a  proposed  rule 
or  certify  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  section  605(b)  of 
the  RFA,  OTS  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  proposed  rule  would  make 
certain  changes  that  should  reduce 
burden  on  all  savings  associations, 
including  small  institutions.  The 
proposed  rule  reduces  burden  on  all 
savings  associations  by  enhancing 
thrifts'  flexibility  to  offer  a  greater  range 
of  products,  to  invest  in  activities  that 
support  their  local  communities,  and  to 
compete  more  effectively  with  other 
financial  institutions.  The  proposed  rule 
would  allow  small  savings  associations 
to  make  a  greater  amount  of  conununity 


development  investments.  Finally,  the 
proposed  rule  revises  §  560.42  into  plain 
language,  which  should  make  it  easier 
for  all  savings  associations  to  comply 
with  the  regulation. 

Based  on  the  above  discussion,  OTS 
concludes  that  this  proposed  rule 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

12  CFR  Part  559 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Subsidiaries. 

12  CFR  Part  560 

Consumer  protection,  Investments, 
Manufactured  homes,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  12  CFR 
chapter  V  as  follows: 

PART  559— SUBORDINATE 
ORGANIZATIONS 

1.  The  authority  citation  for  part  559 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462.  1462a.  1463. 
1464,  1828. 

2.  Section  559.4  introductory  text,  and 
paragraphs  (g)(3),  (h)(2)  and  (3),  and  (i) 
are  revised;  and  §  559.4(j)  is  added  to 
read  as  follows: 

§559.4    What  activities  are  preapproved  tor 
•arvlca  corporation*? 

This  section  sets  forth  the  activities 
that  have  been  preapproved  for  service 
corporations.  Section  559.3(e)(2)  of  this 
part  sets  forth  the  procedures  for 
engaging  in  a  broader  scope  of  activities 
on  a  case-by-case  basis.  You  should  read 
these  two  sections  together  to  determine 
whether  you  must  file  a  notice  with 
OTS  under  §559.11  of  this  part,  or 
whether  you  must  file  an  application 
under  part  516  of  this  chapter  and 
receive  prior  written  OTS  approval  for 
your  service  corporation  to  engage  in  a 
particular  activity.  To  the  extent 
permitted  by  §  559.3(e)(2)  of  this  part,  a 
service  corporation  may  engage  in  the 
following  activities: 

(g)*  *  • 

(3)  Small  business  investment 
companies  and  new  markets  venture 
capital  companies  licensed  by  the  U.S. 
Small  Business  Administration;  and 
•        »        »        *        • 

(h)'  *  • 

(2)  Investments  designed  primarily  to 
promote  the  public  welfare,  including 
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the  welfare  of  low-  and  moderate- 
income  communities  or  families  (such 
as  providing  housing,  services,  or  jobs); 

(3)  Investments  in  low-income 
housing  tax  credit  and  new  markets  tax 
credit  projects  and  entities  authorized 
by  statute  (e.g.,  community 
development  financial  institutions)  to 
promote  community,  inner  city,  and 
community  development  purposes;  and 
*         *         *         *         * 

(i)  Activities  conducted  on  behalf  of  a 
customer  on  an  other  than  "as 
principal"  basis. 

(j)  Activities  reasonably  incident  to 
those  listed  in  paragraphs  (a)  through  (i) 
of  this  section  if  the  service  corporation 
engages  in  those  activities. 

PART  560— LENDING  AND 
INVESTMENT 

3.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1467a,  1701J-3,  1828,  3803,  3806:  42 
U.S.C.  4106. 

4.  Section  560.3  is  amended  by 
revising  the  first  sentence  in  the 
definition  of  "Real  estate  loan  "  and  by 
revising  the  definition  of  "Small 
business  loans  and  loans  to  small 
businesses"  as  follows: 

§560.3    Definitions. 

***** 

Real  estate  loan,  for  purposes  of  this 
part,  is  a  loan  for  which  the  savings 
association  substantially  relies  upon  a 
security  interest  in  real  estate  given  by 
the  borrower  as  a  condition  of  making 
the  loan.  *  *  * 
***** 

Small  business  loans  and  loans  to 
small  businesses  include  any  loan  to  a 
small  business  as  defined  in  this 
section;  or  a  loan  (including  a  group  of 

Lending  and  Investment  Powers  Chart 


loans  to  one  borrower)  that  does  not 
exceed  $2  million  to  a  business  or  farm. 

5.  Section  560.30  is  revised  to  read  as 
follows: 

§  560.30    General  lending  and  Investment 
powers  of  Federal  savings  associations. 

Pursuant  to  section  5(c)  of  the  Home 
Owners'  Loan  Act  ("HOLA").  12  U.S.C. 
1464(c).  a  Federal  savings  association 
may  make,  invest  in,  purchase,  sell, 
participate  in,  or  otherwise  deal  in 
(including  brokerage  or  warehousing)  all 
loans  and  investments  allowed  under 
section  5(c)  of  the  HOLA  including, 
without  limitation,  the  following  loans, 
extensions  of  credit,  and  investments, 
subject  to  the  limitations  indicated  and 
any  such  terms,  conditions,  or 
limitations  as  may  be  prescribed  from 
time  to  time  by  OTS  by  policy  directive, 
order,  or  regulation: 


Category 


Statutory  au- 
thorization ' 


Statutory  irivestment  limitations  (Endnotes  contain  applicable  regulatory  limitations) 


Bankers'  tank  stock 

Business  development  corporations 
Commercial  loans 


Commercial  paper  and  corporate  debt  se- 
curities. 

Community  development  loans  and  equity 
investments. 

Construction  loans  without  security  

Consumer  loans  

Credit  card  loans  or  loans  made  through 
credit  card  accounts. 

Deposits  in  insured  depository  institutions 

Education  loans 

Federal  government  and  government- 
sponsored  enterprise  securities  and  in- 
struments. 


Finance  leasing 


Foreign  assistance  investments 

General  leasing  

Home  improvement  loans  

Home  (residential)  loans^ 

HUD-insured  or  guaranteed  investments 
Insured  loans i 


Liquidity  investments  j 

Loans  secured  by  deposit  accounts  

Loans  to  financial  institutions,  brokers,  and 
dealers. 

Manufactured  home  loans 1 

Mortgage-backed  securities  

National  Housing  Partnership  Corporation 
and  related  partnerships  and  joint  ven- 
tures 

H&N  markets  venture  companies 

Nonconforming  loans  ., 

Nonresidential  real  property  loans  

Open-end  management  investment  com- 
panies^^. 


5(c)(4)(E) 
5(c)(4)(A) 
5(c)(2)(A) 

5(c)(2)(D) 

5(c)(3)(A) 

5(c)(3)(C) 
5(c)(2)(D) 
5(C)(1)(T) 

5(c)(1)(G) 
5(c)(1)(U) 
5(c)(1)(C), 
5(c)(1)(D), 
5(C)(1)(E), 
5(c)(1)(F) 
5(c)(1)(B). 
5(c)(2)(A), 
5(c)(2)(B), 
5(c)(2)(D) 
5(c)(4)(C) 
5(c)(2)(C) 
5(c)j(1)(J) 
5(c)(1)(B) 
5(0(1  )(0) 
5(c)(1)(l). 

5(0(1  )(K) 
5(0(1  )(M) 
5(c)(1)(A) 
5(0(1  )(L) 

5(0(1  )(J) 
5(0(1  )(R) 
5(0(1  )(N) 


5(C)(4)(F) 
5(c)(3)(B) 
5(0(2)(B) 
5(0(1  )(Q) 


Same  terms  as  applk:abie  to  national  banks. 

The  lesser  of  .5%  of  total  credit  outstanding  loans  or  $250,000. 

20%  of  total  assets,  provided  that  amounts  in  excess  of  10%  of  total  assets  may  be 

used  only  for  small  business  loans. 
Up  to  35%  of  total  assets.  2^ 

5%  of  total  assets,  provided  equity  investments  do  not  exceed  2%  of  total  assets.* 

In  the  aggregate,  the  greater  of  total  capital  or  5%  of  total  assets. 

Up  to  35%  of  total  assets.^  ^ 

Norw.® 

Norw.* 
None.8 
None.6 


Based  on  purpose  and  property  financed.^ 


1%  of  total  assefs.8 

10%  of  assets.T^ 

None.^ 

None.f- 1" 

None.^ 

Nor>e.^ 

None.^ 
None.'" ' ' 
None."  12 

None.*" 

None.^ 

None.^ 


5%  of  total  capital. 
5%  of  total  assets. 
400%  of  total  capital.  ^* 
None.^ 
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Category 


Service  corporations 

Small  business  investment  companies 

Small-business-related  securities 

State  and  local  govemment  obiigatktns 

State  housing  corporations  

Transaction  account  k>ans,  including  over- 
drafts. 


Statutory  au- 
thorization ' 


5(c)(4)(B) 

15  U.S.C. 

682(b)(2) 
5(0(1  )(S) 
5(C)(1)(H) 

5(0(1  )(P) 
5(c)(1)(A) 


Statutory  investment  limitatwns  (Endnotes  contain  applicable  regulatory  Itmitatons) 


3%  of  total  assets,  as  tong  as  any  amounts  in  excess  of  2%  of  total  assets  furttier 

community,  inner  city,  or  community  development  purposes. '« 
5%  of  total  capital. 

None.6 

None  for  general  obligattons.  Per  issuer  limilatkxi  of  10%  of  capital  for  other  oWiga- 

ttor^s.*''' 
None.*'" 
None.* '» 


Endnotes 

1.  All  references  are  to  section  5  of  the 
Home  Owners'  Loan  Act  (12  U.S.C.  1464) 
unless  otherwise  indicated. 

2.  For  purposes  of  determining  a  Federal 
savings  association's  percentage  of  assets 
limitation,  investment  in  commercial  paper 
and  corporate  debt  securities  must  be 
aggregated  with  the  Federal  savings 
association's  investment  in  consumer  loans. 

3.  A  Federal  savings  association  may  invest 
in  commercial  paper  and  corporate  debt 
securities,  which  includes  corporate  debt 
securities  convertible  into  stock,  subject  to 
the  provisions  of  §  560.40.  Amounts  in  excess 
of  30%  of  assets,  in  the  aggregate,  may  be 
invested  only  in  obligations  purchased  by  the 
association  directly  from  the  original  obligor 
and  for  which  no  finder's  or  referral  fees  have 
been  paid. 

4.  'The  2%  of  assets  limitation  is  a  sublimit 
for  investments  within  the  overall  5%  of 
assets  limitation  on  community  development 
loans  and  investments.  The  qualitative 
standards  for  such  loans  and  investments  are 
set  forth  in  HOLA  section  5(c)(3)(A)  (formerly 
5(c)(3)(B),  as  explained  in  an  opinion  of  the 
OTS  Chief  Counsel  dated  May  10,  1995 
(available  at  www.ots.treas.gov)). 

5.  Amounts  in  excess  of  30%  of  assets,  in 
the  aggregate,  may  be  invested  only  in  loans 
made  by  the  association  directly  to  the 
original  obligor  and  for  which  no  finder's  or 
referral  fees  have  been  paid.  A  Federal 
savings  association  may  include  loans  to 
dealers  in  consumer  goods  to  finance 
inventory  and  floor  planning  in  the  total 
investment  made  under  this  section. 

6.  While  there  is  no  statutory  limit  on 
certain  categories  of  loans  and  investments, 
including  credit  card  loans,  home 
improvement  loans,  education  loans,  and 
deposit  account  loans,  OTS  may  establish  an 
individual  limit  on  such  loans  or  investments 
if  the  association's  concentration  in  such 
loans  or  investments  presents  a  safety  and 
soundness  concern. 

7.  A  Federal  savings  association  may 
engage  in  leasing  activities  subject  to  the 
provisions  of  §  560.41. 

8.  This  1%  of  assets  limitation  applies  to 
the  aggregate  outstanding  investments  made 
under  the  Foreign  Assistance  Act  and  in  the 
capital  of  the  Inter-American  Savings  and 
Loan  Bank.  Such  investments  may  be  made 
subject  to  the  provisions  of  §  560.43. 

9.  A  home  (or  residential)  loan  includes 
loans  secured  by  one-to-four  family 


dwellings,  multi-family  residential  property, 
and  loans  secured  by  a  unit  or  units  of  a 
condominium  or  housing  cooperative. 

10.  A  Federal  savings  association  may 
make  home  loans  subject  to  the  provisions  of 
§§  560.33,  560.34,  and  560.35. 

11.  Loans  secured  by  savings  accounts  and 
other  time  deposits  may  be  made  without 
limitation,  provided  the  Federal  savings 
association  obtains  a  lien  on,  or  a  pledge  of, 
such  accounts.  Such  loans  may  not  exceed 
the  withdrawable  amount  of  the  account. 

12.  A  Federal  savings  association  may  only 
invest  in  these  loans  if  they  are  secured  by 
obligations  of,  or  by  obligations  fully 
guaranteed  as  to  principal  and  interest  by. 
the  United  States  or  any  of  its  agencies  or 
instrumentalities,  the  borrower  is  a  financial 
institution  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  is  a  broker  or  dealer 
registered  with  the  Securities  and  Exchange 
Commission,  and  the  market  value  of  the 
securities  for  each  loan  at  least  equals  the 
amount  of  the  loan  at  the  time  it  is  made. 

13.  If  the  wheels  and  axles  of  the 
manufactured  home  have  been  removed  and 
it  is  permanently  affixed  to  a  foundation,  a 
loan  secured  by  a  combination  of  a 
manufactured  home  and  developed 
residential  lot  on  which  it  sits  may  be  treated 
as  a  home  loan. 

14.  Without  regard  to  any  limitations  of 
this  part,  a  Federal  savings  association  may 
make  or  invest  in  the  fully  insured  or 
guaranteed  portion  of  nonresidential  real 
estate  loans  insured  or  guaranteed  by  the 
Economic  Development  Administration,  the 
Farmers  Home  Administration,  or  the  Small 
Business  Administration.  Unguaranteed 
portions  of  guaranteed  loans  must  be 
aggregated  with  uninsured  loans  when 
determining  an  association's  compliance 
with  the  400%  of  capital  limitation  for  other 
real  estate  loans. 

15.  This  authority  is  limited  to  investments 
in  open-end  management  investment 
companies  that  are  registered  with  the 
Securities  and  Exchange  Commission  under 
the  Investment  Company  Act  of  1940.  The 
portfolio  of  the  investment  company  must  be 
restricted  by  the  company's  investment 
policy  (changeable  only  if  authorized  by 
shareholder  vote)  solely  to  investments  that 

a  Federal  savings  association  may.  without 
limitation  as  to  percentage  of  assets,  invest 
in,  sell,  redeem,  hold,  or  otherwise  deal  in. 
Separate  and  apart  from  this  authority,  a 
Federal  savings  association  may  make  pass- 


through  investments  to  the  extent  authorized 
by  §560.32. 

16.  A  Federal  savings  association  may 
invest  in  service  corporations  subject  to  the 
provisions  of  part  559  of  this  chapter. 

17.  This  category  includes  obligations 
issued  by  any  state,  territory,  or  possession 
of  the  United  States  or  political  subdivision 
thereof  (including  any  agency,  corporation, 
or  instrumentality  of  a  state  or  political 
subdivision),  subject  to  §  560.42. 

18.  A  Federal  savings  association  may 
invest  in  state  housing  corporations  suhject 
to  the  provisions  of  §  560.121. 

19.  Payments  on  accounts  in  excess  of  the 
account  balance  (overdrafts)  on  commercial 
deposit  or  transaction  accounts  shall  be 
considered  commercial  loans  for  purposes  of 
determining  the  association's  percentage  of 
assets  limitation. 

6.  Revise  560.36  to  read  as  follows: 

1 560.36    D*  minimis  investments. 

A  Federal  savings  association  may 
invest  in  the  aggregate  up  to  the  greater 
of  1%  of  its  total  capital  or  $250,000  in 
community  development  investments  of 
the  type  permitted  for  a  national  bank 
under  12  CFR  part  24. 

7.  Amend  §  560.40  by  adding  the 
words  "as  to  the  portion  of  the  security 
in  which  the  association  is  investing" 
after  "categories"  in  §560.40(a){2)(ii) 
and  by  adding  §  560.40(c)  to  read  as 
follows: 

§  560.40    Conunercial  paper  and  corporate 
debt  securities. 

***** 

(c)  Underwriting.  Before  committing 
to  acquire  any  investment  security,  a 
Federal  savings  association  must 
determine  whether  the  investment  is 
safe  and  sound  and  suitable  for  the 
association.  The  Federal  savings 
association  must  consider,  as 
appropriate,  the  interest  rate,  credit, 
liquidity,  price,  transaction,  and  other 
risks  associated  with  the  investment 
activity.  The  Federal  savings  association 
must  ^so  determine  that  the  issuer  has 
adequate  resources  and  the  willingness 
to  provide  for  all  required  payments  on 
its  obligations  in  a  timely  manner. 

8.  Revise  560.42  to  read  as  follows: 
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§  560.42    State  and  local  govamment 
obligations. 

(a)  What  limitations  apply?  Pursuant 
to  HOLA  section  5(c)(1)(H).  a  Federal 


savings  association  ("you")  may  invest 
in  obligations  issued  by  any  state, 
territory,  possession,  or  political 
subdivision  thereof  ("governmental 


entity"),  subject  to  appropriate 
underwriting  and  the  following 
conditions: 


i 

Aggregate  limitation 

Per-issuer  limitation 

(1)  General  obligations 

None  

None 

(2)  Other  obligations  of  a  governmental  None  10%  of  total  entity  (e.g., 
revenue  bonds)  ttiat  hold  one  of  capital  the  four  highest  investment 
grade  ratings  by  a  nationally  recognized  rating  agency  or  that  are 
nonrated  but  of  investment  quality. 

None  

10%  of  total  capital. 

(3)  Obligations  of  a  govemmental  entity  that  As  approved  10%  of  total 
do  not  qualify  under  any  other  paragraph  but  by  your  capital  are  ap- 
proved by  your  Regional  Director  Regional  Director. 

As  approved  by  your  Regional  Di- 
rector. 

10%  of  total  capital. 

(b)  What  is  a  political  subdivision? 
Political  subdivision  means  a  county, 
city,  town,  or  other  municipal 
corporation,  a  public  authority,  or  a 
publicly-owned  entity  that  is  an 
instrumentality  of  a  state  or  a  municipal 
corporation. 

(c)  What  is  a  general  obligation  of  a 
state  or  political  subdivision?  A  general 
obligation  is  an  obligation  that  is 
guaranteed  by  the  full  faith  and  credit 
of  a  state  or  political  subdivision  that 
has  the  power  to  tax.  Indirect  payments, 
such  as  through  a  special  fund,  may 
qualify  as  general  obligations  if  a  state 
or  political  subdivision  with  taxing 
authority  has  unconditionally  agreed  to 
provide  funds  to  cover  payments. 

(d)  What  is  appropriate  underwriting 
for  this  type  of  investment?  In  the  case 
of  a  seciuity  rated  in  one  of  the  four 
highest  investment  grades  by  a 
nationally  recognized  rating  agency, 
yoiu-  assessment  of  the  obligor's  credit 
quality  may  be  based,  in  part,  on 
reliable  rating  agency  estimates  of  the 
obligor's  performance.  For  all  other 
securities,  you  must  perform  your  own 
detailed  analysis  of  credit  quality.  In 
doing  so,  you  must  consider,  as 
appropriate,  the  interest  rate,  credit, 
liquidity,  price,  transaction,  and  other 
risks  associated  with  the  investment 
activity  and  determine  that  such 
investment  is  appropriate  for  your 
institution.  You  must  also  determine 
that  the  obligor  has  adequate  resources 
and  willingness  to  provide  for  all 
required  payments  on  its  obhgations  in 
a  timely  manner. 


Dated:  October  25.  2001. 

By  the  Office  of  Thrift  Super\ision. 
Ellen  Seidman,  I 

Director.  \ 

|FR  Doc;.  01-27329  Filed  10-31-01;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-ANE-61-AD] 
RIN2120-AA64 

AirworttYlness  Directives;  Pratt  & 
Whitney  PW2000  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  that  is  applicable  to  Pratt 
&  Whitney  (PW)  PW2000  series  turbofan 
engines.  That  AD  currently  requires 
revisions  to  the  engine  manufacturer's 
time  limits  section  (TLS)  to  include 
enhanced  inspection  of  selected  critical 
life-limited  parts  at  each  piece-part 
exposure.  This  proposal  would  modify 
the  airworthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  An  FAA  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
has  indicated  the  need  for  mandatory 
inspections.  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  31,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  98-ANE- 
61-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7747,  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of^is 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-61-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  October  12,  2000.  the  FAA  issued 
airworthiness  directive  (AD)  2000-21- 
09,  Amendment  39-11941  (65  FR 
65730,  November  2,  2000),  to  require 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  PW  2000  Turbofan  Engine 
Manual  to  include  required  enhanced 
inspection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  an  FAA 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  failures.  This  proposal 
would  modify  the  time  limitations 
section  of  the  manufacturer's  manual 
and  an  air  carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  the  additional  inspection 
requirements. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pratt  &  Whitney  (PW) 
PW2000  series  turbofan  engines  of  the 
same  type  design,  the  proposed  AD 
would  supersede  AD  2000-21-09  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity. 


Economic  Analysis 

The  FAA  estimates  that  724  engines 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  20 
work  hours  per  engine  to  perform  the 
enhanced  inspection.  The  average  labor 
rate  is  $60  per  work  hour.  The  cost 
impact  of  the  added  inspections  per 
engine  is  approximately  $1,200  per  year, 
with  the  approximate  total  cost  for  the 
U.S.  fleet  of  $868,800  per  year. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11941.  (65  FR 
65730  November  2.  2000).  and  by 
adding  a  new  airworthiness  directive: 

Pratt  &  Whitney:  Docket  No.  98-ANE-61- 
AD.  Supersedes  AD  2000-21-09. 
Amendment  39-1 1 94 1 . 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  (PW)  PW2037. 
PW2040.  PW2037M.  PW224b.  PW2337. 
PW2043.  PW2643.  and  PW2143.  series 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  757  series  and  Ilyushin  IL-96T 
series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciTic  proposed  actions  to  address  it. 

Compliance 

Required  as  indicated,  unless  already  done 
To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  manufacturer's  Time 
Limits  section  (TLS)  of  the  manufacturer's 
engine  manual,  as  appropriate  for  PW 
PW2037.  PW2040.  PW2037M.  PVV2240. 
PW2337.  PW2043.  PW2643.  and  PW2143 
series  turbofan  engines,  and  for  air  carriers 
revise  the  approved  continuous 
aiPM'orthiness  maintenance  program,  by 
adding  the  following: 

•  MANDATORY  INSPECTIONS 
(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
PVV2000  Engine  Manuals  1A6231  and 
1B2412: 


Nomenclature 


Hub.  HPC  Front  

Disk,  HPC  Drum  Rotor  Assembly  (7-15)  . 
Disk,  HPC  Drum  Rotor  Assembly  (16-17) 

Disk,  HPC  16th  Stage  

Disk,  HPC  17th  Stage  


Part  No. 


ALL 
ALL 
ALL 
ALL 
ALL 


EM  manual 
section 


inspecttorV 
titteck 


-t 


72-35-02 
72-35-03 
72-35-10 
72-35-06 
72-35-07 


05 
04 
05 
04 
04 
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Nomenciature 


LPC  Drive  Turbine  Shaft 

Hub,  Turbir)e  Rear 

Disk,  LPT  3rd  Stage  

Disk,  LPT  4th  Stage  

Disk,  LPT  5th  Stage  

Disk,  LPT  6th  Stage  

Disk.  LPT  7th  Stage  


Part  No. 


ALL 
ALL 
ALL 
ALL 
ALL 
ALL 
ALL 


EM  manual 

Inspectton/ 

section 

check 

72-32-01 

-06 

72-53-81 

-06 

72-53-31 

-01 

72-35-41 

-01 

72-32-51 

-01 

72-53-61 

-01 

72-53-71 

-01 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual  to  either  part 
number  level  listed  in  the  table  above,  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportimity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (e)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  enhanced 
inspections  must  be  performed  only  in 
accordance  with  the  TLS  of  the  appropriate 
PW2000  series  engine  manuals,  j 

Ahernative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  bispector  (PMl). 
who  may  add  comments  and  then  send  it  to 
the  Manager.  ECO. 

Note  2:  Information  concemir^  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  RegulaUons  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness^ 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §121. 369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)l  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternatively,  certiflcated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  [14  CFR 


121.369(c)l;  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMl  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)].  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Issued  in  Burlington.  Massachusetts,  on 
October  25,  2001. 
Robert  Mann, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  01-27432  Filed  10-31-01;  8:45  am] 

BILLING  CODE  4910-13-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Pan  35 
[Docket  No.  RM02-1-000] 

Standardizing  Generator 
Interconnection  Agreements  and 
Procedures  Advance  Notice  of 
Proposed  Rulemaking 

October  25,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
seeks  comments  on  a  standard  generator 
interconnection  agreement  and 
procedures  that  would  be  applicable  to 
all  public  utilities  that  own,  operate  or 
control  transmission  facilities  under  the 
Federal  Power  Act. 
DATES:  Written  comments  must  be 
received  by  the  Commission  by 
December  21,  2001. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Faerberg  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 


Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC 
20426,  (202)  208-1275. 

Patrick  Rooney  (Technical  Information), 
Office  of  Market,  Tariffs  and  Rates, 
Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington.  DC  20426,  (202)  501- 
5546. 

Roland  Wentworth  (Technical 
Information),  Office  of  Market,  Tariffs 
and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426,  (202)  208- 
1288. 

SUPPlfMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Conunission 
(Commission)  intends  to  adopt  a 
standard  generator  interconnection 
agreement  and  procedures  that  would 
be  applicable  to  all  public  utilities  that 
own,  operate  or  control  transmission 
facilities  under  the  Federal  Power  Act. 
As  discussed  more  fully  below,  the 
Commission  requests  comments  on 
these  contractual  provisions  and 
procedures.  After  receiving  and 
considering  these  comments,  the 
Commission  will  issue  a  notice  of 
proposed  rulemaking  (NOPR). 

I.  Background 

In  Order  No.  888,^  the  Commission 
mandated  that  public  utilities  provide 
non-discriminatory  or  comparable  open 
access  transmission  service.  Order  No. 
888  also  established  standardized  terms 
and  conditions  for  public  utility- 
provided  transmission  service,  i.e.,  a  pro 
forma  transmission  tariff. 

However,  Order  No.  888  does  not 
directly  address  generator 
interconnections,  which  are  implicitly 
included  as  a  part  of  transmission 
service.  In  Tennessee  Power  Company 


>  Promoting  Wholesale  Competition  Through 
Open  A£cess  Nondiscriminatory  Transmission 
Services  by  Public  Utilities:  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities, 
Order  No.  888,  FERC  Stats.  &  Regs.  1  31.036  (1996), 
clarified.  76  FERC  1 61 ,009  and  76  FERC  1 61 ,347 
(1996),  on  rebg.  Order  No.  888-A.  FERC  StaU.  ft 
Regs.  1 31.048.  clarified.  79  FERC  1 61,182  (1997). 
on  reb-g.  Order  No.  88ft-C.  82  FERC  1 61,046 
(1998).  affd  sub  nom.  Transmission  Access  Policy 
Study  Group  v.  FERC,  225  F.3d  667  (D.C.  Or.  2000). 
cert,  granted  in  part  and  denied  in  part.  69 
U.S.L.W.  3574  (U.S.  Feb.  26,  2001). 
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(Tennessee),^  the  Commission  held  that 
interconnection  service  is  an  element  of 
transmission  service,  that  customers 
have  the  right  to  request  interconnection 
separately  from  the  delivery  component 
of  transmission  service,  and  that 
interconnection  must  be  offered  imder 
the  terms  of  the  pro  forma  tariff.  The 
Commission  has  also  held  that 
customers  have  the  right  to  request  the 
transmission  provider  to  file  an 
imexecuted  interconnection  agreement 
if  a  dispute  cannot  be  quickly  resolved.^ 

Although  a  number  of  parties  have 
requested  that  the  Commission  initiate  a 
generic  proceeding  or  industry 
collaboration  to  address  interconnection 
concerns,  the  Commission  imtil  now 
has  declined  to  do  so.  In  addressing 
these  requests,  the  Commission 
encouraged  utilities  to  revise  their  open 
access  transmission  tariffs  (OATTs)  to 
include  procedures  for  requesting 
interconnections  services  and  the 
criteria  for  evaluating  those  requests. 
The  Commission  has  also  stated  that 
because  a  regional  transmission 
organization  (RTO)  will  administer  its 
pro  forma  tariff,  it  was  the 
Commission's  hope  that  compliance 
with  the  RTO  rulemaking  in  Order  No. 
2000  '*  would  eliminate  concerns  about 
interconnection  procedures. 

Consistent  witn  the  Commission's 
encouragement,  a  number  of 
transmission  providers  have  filed 
interconnection  proced  ses  as  part  of 
their  pro  forma  tariffs.^  Some  of  these 
providers  have  filed  pro  forma 
interconnection  agreements,  while 
others  have  submitted  only  procedures 
explaining  how  intercoimection 
requests  will  be  processed. 

While  there  have  been  a  number  of 
positive  developments  with  respect  to 
interconnection  procedures,  the 
Commission  recognizes  that  there  is  still 
dissatisfaction  and  imcertainty  with 
existing  interconnection  policy  and 
procedures  that  may  have  resulted  in 
less  investment  in  infrastructure  and 
less  confidence  in  the  competitiveness 


2  90  FERC  1 61 .238  (2000).  order  on  reb  g.  91 
FERC  61.271  (2000). 

'  See,  e.g..  American  Electric  Power  Service 
Corporation,  91  FERC  161.308  (2000); 
Commonwealth  Edison  Company,  et  al..  92  FERC 
161,018(2000). 

*  Regional  Transmission  Organizations.  Order  No. 
2000,  FERC  Stats,  ft  Regs.  1  31.089  (1999).  order  on 
rebg.  Order  No.  2000-A.  FERC  Stats,  ft  Regs. 
131 ,092  (2000) ,  petitions  for  review  pending  sub 
nom.  Public  Utility  District  No.  1  of  Snohomish 
County,  Washington  v.  FERC,  Nos.  00-1174.  et  al. 

^  See,  e.g.,  American  Electric  Power  Service 
Corp..  91  FERC  1 61,308  (2000):  Southwest  Power 
Pool.  Inc.,  92  FERC  1 61,109  (2000):  Carolina  Power 
ft  Light  Company.  93  FERC  1 61.032  (2000): 
Virginia  Electric  and  Power  Co..  93  FERC  61,307 
(2000):  Consumers  Energy  Co..  93  FERC  1 61,339 
(2000). 


of  the  markets.  In  a  number  of  contexts, 
the  Commission  has  received  Lomments 
from  both  generators  and  transmission 
providers  concerning  existing 
interconnection  policy  and  procedures. 

Generators  assert,  among  other  things, 
that  (1)  there  is  difficulty  in  securing 
interconnection  without  requesting 
delivery,  (2)  the  treatment  they  receive 
is  not  comparable  to  the  treatment 
received  by  the  transmission  provider's 
own  generation,  (3)  system  upgrade 
costs  charged  to  generators  are 
sometimes  not  related  to  the 
interconnection,  (4)  there  are  delays  and 
uncertainty  due  to  the  lack  of  binding 
commitments  and  firm  deadlines  in 
transmission  providers'  pro  forma 
tariffs,  and  (5)  there  is  a  lack  of 
transparency  of  transmission 
information  needed  to  make  an 
independent  assessment  of  the  impact 
of  an  intercotuiection  request. 

On  the  other  hand,  transmission 
providers  argue  that  they  need  (1) 
minimum  commitments  from  generators 
seeking  to  interconnect  prior  to 
performing  studies  to  weed  out  those 
who  will  likely  never  interconnect, 
resulting  in  a  more  manageable  and 
realistic  queue,  (2)  assurance  that  their 
control  area  will  benefit  from,  or  at  least 
not  be  burdened  by,  adding  generators, 
particularly  when  the  new  generator 
seeks  to  locate  on  one  system  but  serve 
load  on  another,  and  (3)  improved 
commimication  between  the  generators 
and  the  loads  they  serve. 

n.  Discussion 

Generator  interconnection  is  a  critical 
aspect  of  open  access  transmission 
service.  In  order  to  fully  realize  the 
benefits  of  open  access  transmission 
service,  interconnection  procedures 
must  be  established  that  will  encourage 
needed  investment  in  infrastructiue, 
remove  incentives  for  transmission 
providers  to  favor  their  own  generation, 
ease  entry  for  competitors,  and 
encourage  efficient  siting  decisions.  In 
the  Commission's  view,  standard 
interconnection  procedures  are  essential 
for  providing  the  right  incentives  for 
both  transmission  providers  and 
generators.  Accordingly,  the 
Commission  intends  to  adopt  a  standard 
generator  interconnection  agreement 
and  procedures  that  would  be 
applicable  to  all  public  utilities  that 
own,  operate  or  control  transmission 
facilities  under  the  Federal  Power  Act. 

The  Commission  is  considering 
basing  the  standard  interconnection 
agreement  and  procedures  on  the 
Standard  Generator  Interconnection 
Agreement  and  Generation 
Interconnection  Procedure  of  the 
Electric  Reliability  Coimcil  of  Texas 


(ERCOT),**  as  supplemented  and 
modified  by  the  various  "best  practices" 
that  have  been  identified  by  the 
Commission  in  Attachment  A  to  this 
order.  (References  in  the  ERCOT 
Agreement  and  Procedure  to  the  Public 
Utility  Commission  of  Texas  should  be 
generally  understood  for  purposes  of 
this  ANOPR  as  references  to  FERC). 
These  "best  practices"  are  based,  in 
part,  on  generator  interconnection 
agreements  and  procedures  that  have 
been  approved  by  the  Commission  in 
past  cases.  For  purposes  of  commenting 
in  this  proceeding,  assume  that  our 
current  pricing  policy  as  reflected  in 
Attachment  B  is  in  effect.  However, 
commenters  should  not  interpret  this  as 
an  indicator  of  our  preference  for  a  long- 
term  pricing  policy.  Cost  responsibility 
and  pricing  will  be  addressed  in  a 
subsequent  rulemaking. 

Commenters  advocating  a  standard 
agreement  and  procedures  other  than 
the  ERCOT  model  as  supplemented  and 
modified  by  the  "best  practices"  in 
Attachment  A  should  specify  in  detail 
how  their  proposals  differ  from  the 
foregoing  and  are  superior  to  or  more 
appropriate  than  the  proposal  herein. 
Any  approaches  suggested  by 
commenters  must  be  in  the  public 
interest  by  promoting  competition  and 
economic  efficiency  . 

The  Commission  strongly  encourages 
interested  persons  to  pursue  consensus 
on  these  issues  through  procedures  that 
will  be  initiated  through  a  separate 
notice.  As  part  of  these  procedures  and 
separate  from  comments  on  this 
ANOPR,  by  December  14,  2001, 
participants  will  be  required  to  file  a 
single  document  reflecting  as  much 
consensus  as  possible  on  a  standard 
generator  interconnection  agreement 
and  procedures  as  well  as  pros  and  cons 
on  issues  where  consensus  was  not 
reached.  Any  consensus  reached  among 
all  interested  persons  will  be  the 
foimdation  for  the  subsequent  NOPR.  to 
the  extent  consistent  with  the 
Commission's  statutory  responsibility 
and  the  guidance  above.  Issues  not 
resolved  by  consensus  among  all 
interested  persons  will  be  addressed  in 
the  subsequent  NOPR  consistent  with 
this  and  the  preceding  paragraph. 

m.  Coounent  Procedures 

^  The  Commission  invites  interested 
persons  to  submit  comments,  data, 
views  and  other  information  concerning 
matters  set  out  in  this  notice. 

To  facilitate  the  Commission's  review 
of  the  comments,  commenters  are 
requested  to  provide  an  executive 


*The  ERCOT  agreement  and  procedures  are 
attached  as  Appendix  A  to  this  order. 


55142  Federal  Register /Vol.  66,  No.  212 /Thursday.  November  1,  2001  /  Proposed  Rules 


summary  of  their  position  on  the  issues 
raised  in  the  Advance  Notice  of 
Proposed  Rulemaking  (ANOPR). 
Commenters  are  requested  to  identify 
each  specific  issue  posed  by  the  ANOPR 
that  their  discussion  addresses  and  to 
use  appropriate  headings.  Additional 
issues  the  commenters  wish  to  raise 
should  be  identified  separately.  The 
commenters  should  double-space  their 
comments. 

Comments  may  be  filed  on  paper  or 
electronically  via  the  Internet  and  must 
be  received  by  the  Commission  by 
December  21,  2001.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington  DC  20426  and 
should  refer  to  Docket  No.  RMQ2-1-000. 

Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word, 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  website  at  www.ferc.gov 
and  click  on  "e-Filing,"  and  then  follow 
the  instructions  for  each  screen.  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
to  the  sender's  E-Mail  address  upon 
receipt  of  comments. 

User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  E-Mail 
to  e filings  few.  fed. us.  Comments  should 
not  be  submitted  to  the  E-Mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222.  or  by  E-mail  to 
IUmsMasier@ferc.fed.  us. 

IV.  Document  Availability 

The  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/ or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  [http://www.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5:00  p.m.  Eastern  time)  at  888  First 
Street.  NE..  Room  2A,  Washington,  DC 
20426.  This  document  will  be  published 
in  the  Federal  Register  without  the 
ERCOT  Standard  Generator  ] 
Interconnection  Agreement  and 
Generation  Interconnection  Procedure. 
Those  documents  can  be  viewed  in  the 


Public  Reference  Room  or  via  the 
internet  at  http://wwrw.feK.gov/electhc/ 
gen_inter.htm. 

From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
both  the  Conmiission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission  since  Novemher  14, 
1994. 
— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  doctunent  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/ or  downloading. 
— RIMS  contains  images  of  documents 
submitted  to  and  issued  by  the 
Commission  after  November  16, 1981. 
Documents  from  November  1995  to 
the  present  can  be  viewed  and  printed 
from  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
documents  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on-the-Web;  requests  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS. 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (E-Mail  to 
WebMastei®ferc.fed.us]  or  the  Public 
Reference  at  (202)  208-1371  (E-Mail  to 
public. referenceroom@ferc.fed.  us). 

During  normal  business  hours, 
docimients  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS.  CIPS,  and  the  FERC 
Website  are  available.  User  assistance  is 
also  available. 

By  direction  of  the  Commission. 
David  P.  Boergers. 

Secretary. 

Attachment  A — Best  Practices 

The  items  discussed  in  this 
attachment  are  intended  to  be  additions 
or  modifications  to  the  ERCOT 
Interconnection  Procedures. 

1 .  Comparable  Treatment 

Transmission  Providers  who  are  also 
load  serving  entities  are  currently 
permitted  to  reserve  (set  aside) 
transmission  capacity  for  use  by  future 
network  resources  to  meet  projected 
load  growth.  Under  the  new 
interconnection  procedures,  other 
suppliers  such  as  merchant  plants  will 
be  allowed  to  be  competing  network 
resources  for  meeting  load  and  load 
growth  without  having  to  be  selected  as 


a  designated  network  resource  at  the 
time  of  interconnection. 

2.  Generators  Must  Be  Offered  Multiple 
Interconnection  Pmducts  ^ 

Energy  Resource:  If  the  Generator 
elects  to  become  an  energy  resource,  it 
will  be  permitted  to  connect  to  the 
Transmission  Provider's  system  and 
deliver  the  generating  facility's  output 
using  the  existing  capacity  of  the 
transmission  system  on  an  "as 
available"  basis.  The  Transmission 
Provider  must  conduct  the  necessary 
studies  and  construct  minimal  network 
facilities  needed  to  allow  the  Generator 
to  interconnect  its  facility  to  the  grid 
and  deliver  the  output  on  an  "as 
available"  basis. 

Capacity  Resource:  The  Transmission 
Provider  must  conduct  the  necessary 
studies  and  construct  the  network 
facilities  needed  to  integrate  the 
Generators's  facility  in  a  manner 
comparable  to  that  in  which  the 
Transmission  Provider  integrates  its 
generating  facilities  to  serve  native  load 
customers. 

3.  Exemptions 

Small  generators  (20  MW  and  below), 
including  those  owned  by  Transmission 
Providers  or  their  affiliates,  will  be 
exempt  from  paying  for  interconnection 
studies  or  network  upgrades. 
Interconnection  of  generating  facilities 
of  this  size  will  not  materially  affect  the 
Transmission  Provider's  system.  The 
Transmission  Provider  will  have 
streamlined  procedures  in  place  for 
administering  interconnection  requests 
from  small  generators  (e.g.,  only 
conducting  a  feasibility  study  at  no 
charge  to  determine  the  minimal 
facilities  necessary  to  accommodate  the 
request). 

4.  Queuing 

If  requests  are  processed  on  an 
individual  basis,  the  initial  queue 
position  for  all  interconnection  requests 
will  be  based  on  the  date  that  the 
Transmission  Provider  receives  the 
request.  If  requests  are  processed  jointly, 
the  initial  queue  protocol  may  be 
modified.  The  interconnection 
procedures  will  set  forth  reasonable 
milestones  and  requirements  which  the 
Generator  must  meet  to  retain  its 
position  in  the  queue.  In  addition  to  the 
time  line  procedures  listed  in  Section  7 
of  this  attachment,  if  the  Generator 
misses  any  stipulated  milestones  or 
requirements  (i.e.,  milestones  tied  to 
obtaining  necessary  application  and 


'  The  definitions  are  adapted  from  those  used  by 
PJM.  See  P/M  Interconnection  LM.C.,  87  FERC  1 
61.299(1999). 
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governmental  approvals  to  show  the 
project  is  on  track)  it  will  be  given  10 
working  days  to  correct  any  deficiencies 
or  lose  its  place  in  the  queue  (unless  the 
Generator  can  reasonably  demonstrate 
that  extraordinary  circumstances 
prevented  it  from  meeting  the 
deadlines).  A  Generator  will  also  risk 
losing  its  queue  position  if  material 
changes  are  made  to  the  initial  request 
(e.g.,  substantially  revising  the  size  or 
configuration  of  the  facility). 

5.  Deposits 

Generators  will  be  responsible  for  the 
costs  of  all  required  studies.  Generators 
will  be  required  to  submit  a  $2,000  non- 
refundable deposit  at  the  time  it  submits 
the  initial  interconnection  request;  a 
$10,000  non-refundable  deposit  and 
demonstration  that  it  has  applied  for 
necessary  permits  before  any  feasibility 
studies  commence;  a  $50,000  deposit  if 
the  Transmission  Provider  is  asked  to 
proceed  with  a  System  Impact  Study 
(with  any  amount  over  the  actual  study 
costs  refundable);  and  a  $100,000  if  the 
Transmission  Provider  is  asked  to 
proceed  with  a  Facilities  Study  (with 
any  amoimt  over  the  actual  study  costs 
refundable). 

6.  Generator  Siting 

Transmission  Providers  will  post  on 
their  web  site  what,  in  their  view,  are 
the  optimal  and  non-optimal  sites  on 
their  system  for  locating  prospective 
generating  facilities.  Transmission 
Providers  need  to  identify  areas  where, 
for  example,  due  to  load  growth,  siting 
would  require  minimal  network 
upgrades.  Also,  the  Transmission 
Provider  should  identify  areas  where, 
for  example,  due  to  transmission 
constraints,  significant  network 
upgrades  would  be  required,  and  the 
expected  delay  before  such  upgrades 
will  be  made. 

7.  Project  Time  Lines 

The  time  lines  associated  with  the 
construction  of  both  Generator's  and 
Transmission  Provider's 
interconnection  facilities  must  be  the 
same.  At  the  Transmission  Provider's 
option.  System  Impact  Studies  may  be 
conducted  in  response  to  individual 
requests  or,  alternatively,  all  requests 
received  may  be  studied  jointly  every 
six  months  (e.g..  June  30th  and 
December  31st)  during  the  year.  If  the 
latter  approach  is  taken,  the  study 
completion  date  would  become  90  days 
after  the  joint  study  commencement 
date. 

Review  Interconnection  Request  and 
Acknowledgment:  Within  5 
business  days. 


Perform  Initial  Feasibility  Study:  Within 
30  business  days  of  receipt  of 
acknowledgment  of  request. 

System  Impact  Study  Agreement 

Tendered  to  Generator:  Within  15 
days  of  completed  study. 

Executed  System  Impact  Study 
Agreement:  Within  15  business 
days  of  receipt  of  System  Impact 
Study  Agreement. 

Completed  System  Impact  Study: 
Within  60  days  of  receipt  of 
Executed  Agreement.* 

Facilities  Study  Agreement  Tendered  to 
Generator:  Within  30  days  of 
completed  System  Impact  Study. 

Executed  Facilities  Study  Agreement 
Filed:  Within  15  days  of  receipt  of 
Facilities  Study  Agreement. 

Perform  Facilities  Study:  Within  60 
days  of  receipt  of  Dcecuted 
Agreement. 

Execute  or  Request  Filing  of  Unexecuted 
Interconnection  Agreement:  Within 
30  days  of  receipt  of  Facilities 
Study. 

Attachment  B —  Pricing 

1.  Interconnection  Facilities:  Direct 
Assignment 

Interconnection  Facilities  are  defined 
as  all  facilities  needed  to  establish  the 
direct  electrical  interconnection 
between  the  Generator's  facility  and  the 
Transmission  Provider's  network.  The 
Generator  is  obligated  to  pay  for  100 
percent  of  the  cost  of  all  the 
interconnection  facilities. 

2.  Network  Facilities 

Network  Facilities  are  defined  as  all 
facilities  from  the  point  where  the 
generator  connects  to  the  grid,  including 
facilities  necessary  to  remedy  short- 
circuit  and  stability  problems.  As 
discussed  further  below,  the  costs  of 
these  facilities  will  be  borne  initially  by 
the  Generator  and  will  be  credited  back 
to  the  generator  that. funded  them 
(including  the  time  value  of  money) 
through  payments  for  transmission 
service. 

3.  Credits  To  Follow  Transmission 
Service 

In  general,  the  Generator  will  be 
required  to  pay  up  front  for  any  network 
upgrades  that  would  not  be  needed  "but 
for"  the  interconnecting  customer. 
Generators  will  then  be  entitled  to  a 
credit,  to  be  applied  through  future 
transmission  rates,  for  any  such  costs 
that  they  are  required  to  bear.  The 
transmission  rates  through  which  this 
credit  will  be  applied  will  include  rates 
for  all  transmission  service  utilized  by 


"Applies  only  if  Transmission  Provider  elects  to 
conduct  studies  on  an  individual  basis. 


the  Generator  after  the  date  of  the 
interconnection.  Such  service  will 
include  not  only  new  point  to  point 
service  taken  by  the  Generator  from  the 
location  of  its  new  facility,  but  also  any 
other  transmission  service  taken  by  that 
Generator  from  the  Transmission 
Provider.  In  addition,  the  credit  will  be 
applied  to  the  rates  for  any  transmission 
service,  including  both  point  to  point 
and  network  service,  used  by  loads  to 
deliver  the  output  of  the  new  facility  to 
their  location. 

4.  Time  Value  for  Network  Upgrade 
Costs 

Generators  will  be  entitled  to  receive 
interest  on  the  outstanding  balance  of 
network  upgrade  costs  that  they  are 
required  to  bear.  Interest  will  be 
calculated  annually  consistent  with  18 
CFR  35.19a(a)(2)  of  the  Commission's 
Regulations. 

(FR  Doc.  01-27438  Filed  10-31-01:  8:45  am) 
BUUNG  COOE  6717-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[Dockato:  OR  6a-7283b,  OR  37-2-6301  b. 
and  OR  37-1-6301  b;  FRL-7035-7] 

Approval  and  Promulgation  of 
Implementatioh  Plans;  OR 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
most  but  not  all  of  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Oregon.  This 
rulemaking  proposes  to  approve  most 
provisions  of  the  Oregon  Visibility  State 
Implementation  Plan  (SIP)  submitted 
August  26.  1993.  smoke  management 
provisions  submitted  on  August  26. 
1993,  revisions  to  the  Oregon  field 
burning  program  submitted  July  3,  1997. 
and  the  amendments  to  the  Smoke 
Management  Plan  for  the  Blue 
Mountains  submitted  September  27. 
1995.  We  are  proposing  a  combined 
action  on  these  separate  submissions 
because  they  address  or  are  afTected  by 
the  control  of  particulate  matter  from 
area  sources,  specifically  smoke  from 
field  burning  and  smoke  from  forestry 
burning.  These  rules  are  also  linked 
through  the  Oregon  Visibility  SIP. 
which  seeks  to  control  visibility 
degradation  through  field  burning 
programs  and  smoke  management 
profflams. 

EPA  is  proposing  to  take  no  action  on 
the  provision  which  changes  the  review 
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period  from  three  to  five  years  in  the 
Visibility'  rules. 

In  the  Final  Rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  Oregon  SIP  submittals  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.        | 

If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  December  3,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to,  Steven  K.  Body.  {OAQ- 
107),  Office  of  Air  Quality,  at  the  EPA 
Regional  Office  listed  below. 

Copies  of  air  quality  data  and  other 
relevent  information  supporting  this 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  EPA,  Office  of  Air 
Quality  (OAQ-107),  1200  Sixth  Avenue, 
Seattle.  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  EPA,  Office  of  Air 
Qualitv  (OAQ-107),  Seattle,  i 
Washington,  (206)  553-0782J 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  July  23.  2001. 
Ronald  A.  Kreizenbeck, 
Acting  Regional  Administrator.  Region  10. 
|FR  Doc.  01-27280  Filed  10-31-K)1:  8:45  ami 
BILUNG  COOe  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC  050-2027b;  FRL-7094-8J 

Approval  and  Promulgatton  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Nitrogen  Oxides  Budget 
Trading  Program  j 

AGENCY:  Environmental  Protection 

Agenc>-  (EPA). 

ACTION:  Proposed  rule.  I 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 


revision  submitted  by  the  District  of 
Columbia  for  the  purpose  of  establishing 
a  nitrogen  oxides  (NOx)  allowance 
trading  program  for  large  electric 
generating  and  industrial  units, 
beginning  in  2003.  In  the  Final  Rules 
section  of  this  Federal  Register.  EPA  is 
approving  the  District's  SIP  submittal  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  by  December  3,  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief.  Air 
Quality  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103:  and 
District  of  Columbia  Department  of 
Public  Health,  Air  Quality  Division,  51 
N  Street.  ME..  Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez.  (215)  814-2178.  at 
the  EPA  Region  III  address  above,  or  by 
e-mail  at  femdndez.cristina@epa.gov. 
Please  note  any  comments  on  this  rule 
must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  docimient. 

SUPPt-EMENTARY  INFORMATION:  On  May 
2 1 ,  2001,  the  Government  of  the  District 
of  Columbia,  Department  of  Health 
submitted  a  revision  to  its  SIP  to 
address  the  requirements  of  the  NOx  SIP 
Call  Phase  I.  The  revision  consists  of  the 
adoption  of  Chapter  10 — Nitrogen 
Oxides  Budget  Trading  Program.  For 
further  information,  please  see  the 


information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  October  24,  2001. 
Donald  S.  Welsh, 
Regional  Administrator.  Region  III. 
[PR  Doc.  01-27377  Filed  10-31-01;  8:45  ami 
BIUMG  COOE  S560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[PA-T5-AC2001b;  FRL-709»-2] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  Allegheny 
County;  PA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
partial  operating  permit  program  for 
Allegheny  County,  Pennsylvania.  This 
program  will  allow  the  Allegheny 
County  Health  Department  (ACHD), 
located  in  the  Commonwealth  of 
Pennsylvania,  to  issue  federally 
enforceable  operating  permits  to  all 
major  stationary  sources  and  certain 
other  affected  minor  sources  in  its 
jurisdiction.  The  ACHD's  operating 
permits  program  was  submitted  to  EPA 
by  the  Commonwealth  of  Pennsylvania 
on  behalf  of  Allegheny  County.  By  this 
same  rulemaking,  EPA  is  also 
withdrawing  its  previously  published 
notice  of  proposed  rulemaking  dated 
December  6, 1999.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
fully  approving  the  partial  operating 
permit  program  for  Allegheny  County, 
Pennsylvania  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  nUe 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  December  3,  2001. 
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ADDRESSES:  Comments  are  to  be  mailed 
to  Makeba  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch.  Mailcode 
3AP11.  U.S.  Environmental  Protection 
Agency,  Region  ID,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103  and 
the  Allegheny  County  Health 
Department  Biu-eau  of  Environmental 
Quality,  Division  of  Air  Quality,  301 
39th  Street,  Pittsburgh,  Pennsylvania 
15201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller,  Permits  and  Technical 
Assessment  Branch  at  (215)  814-2068  or 
by  e-mail  at  miller.linda@.epa.gov. 
Please  note  that  comments  on  this 
proposed  rule  must  be  submitted,  in 
writing,  as  indicated  in  the  ADDRESSES 
section  of  this  document. 
SUPPlfMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:October  17,  2001. 
James  W.  Newsom, 

Acting  Regional  Administrator,  Region  HI. 
[FR  Doc.  01-27282  Filed  10-31-01;  8:45  am] 
BNJJNQ  CODE  65W-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-7096-a] 
RIN2060-AJ81 

Protection  of  Stratospheric  Ozone: 
Allocation  of  Esaential  Uae  Alioiwances 
for  Calendar  Yev  2002;  and  Extension 
of  tlie  De  Minimis  Exemption  for 
Essential  Laboratory  and  Analytical 
Uses  ttirough  Calendar  Year  2005 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  With  this  action,  EPA  is 
proposing  to  allocate  essential-use 
allowances  for  import  and  production  of 
class  I  stratospheric  ozone  depleting 
substances  (ODSs)  for  calendar  year 
2002.  Essential  use  allowances  permit  a 
person  to  obtain  controlled  ODSs  as  an 
exemption  to  the  January  1, 1996 
regulatory  phase-out  of  production  and 


import  of  these  chemicals.  EPA  allocates 
essential-use  allowances  for  exempted 
production  or  import  of  a  specific 
quantity  of  class  I  ODS  solely  for  the 
designated  essential  purpose.  Today, 
EPA  is  proposing  to  allocate  essential- 
use  allowances  for  production  and 
import  of  ODSs  for  use  in  medical 
devices  and  the  Space  Shuttle  and  Titan 
Rockets,  and  to  extend  the  general 
exemption  for  laboratory  and  analytical 
applications  through  the  year  2005  as 
consistent  with  the  Montreal  Protocol. 
EPA  is  also  proposing  regulatory 
changes  to  ensure  consistency  with 
Decisions  XI/15  and  XIl/2  of  the 
Montreal  Protocol.  Decision  XI/15  states 
that  use  of  class  I  ODS  for  the  testing  of 
"oil  and  grease,"  and  "total  petroleum 
hydrocarbons"  in  water;  testing  of  tar  in 
road-paving  materials:  and  forensic 
finger  printing  are  not  considered 
essential  under  the  exemption  for 
laboratory  and  analytical  uses  beginning 
January  1,  2002.  Decision  Xn/2  states 
that  any  CFC  MDIs  approved  after 
December  31,  2000.  are  not  essential 
unless  the  product  meets  the  criteria  in 
paragraph  1(a)  of  Decision  IV/25. 
Decision  XII/2  also  authorizes  Parties  to 
the  Montreal  Protocol  to  allow  transfers 
of  CFCs  produced  with  essential-use 
allowances  among  MDI  companies. 
Finally.  EPA  is  proposing  to  add  a 
prohibition  to  the  regulations  at  82.4 
that  would  clarify  that  using  virgin  class 
I  ODS  produced  under  the  authority  of 
essential-use  allowances  or  the 
exemption  for  laboratory  and  analytical 
uses  for  non-essential  purposes  is  a 
violation  of  the  CAA. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  December  3.  2001.  unless  a 
public  hearing  is  requested.  Comments 
must  then  be  received  on  or  before  30 
days  following  the  public  hearing.  Any 
party  requesting  a  public  hearing  must 
notify  the  Stratospheric  Ozone 
Protection  Hotline  listed  below  by  5 
p.m.  Eastern  Standard  Time  on 
November  13.  2001.  If  a  hearing  is  held, 
EPA  will  publish  a  document  in  the 
Federal  Register  announcing  the 
hearing  information.  Inquiries  regarding 
a  public  hearing  should  be  directed  to 
the  Stratospheric  Ozone  Protection 
Hotline  at  1-800-269-1996. 
ADDRESSES:  CommeQts  on  this 
rulemaking  should  be  submitted  in 
duplicate  to:  Erin  Birgfeld,  Essential  Use 
Program  Manager,  U.S.  Environmental 
Protection  Agency  (6205 J),  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  If  you  plan  to 
send  comments  using  courier  services  or 
overnight  express,  please  address 
comments  to  501  3rd  Street  NW., 


Washington  DC  20001.  Comments  will 
be  filed  in  EPA  Air  docket  number  A- 
93-39.  Comments  that  contain 
confidential  business  information 
should  be  submitted  in  two  versions, 
one  clearly  marked  "Public",  to  be  filed 
in  the  public  docket,  and  the  other 
clearly  marked  "Confidential"  to  be 
reviewed  by  authorized  government 
personnel  only.  If  the  comments  are  not 
marked,  EPA  will  assume  they  are 
public  and  contain  no  confidential 
information. 

Materials  relevant  to  this  rulemaking 
are  contained  in  Docket  No.  A-93-39. 
The  Docket  is  located  in  Waterside  Mall 
Room  M-1500.  401  M  Street.  SW., 
Washington.  DC  20460.  The  materials 
may  be  inspected  from  8  a.m.  until  5:30 
p.m.  Monday  through  Friday.  EPA  may 
charge  a  reasonable  fee  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Protection  Hotline 
at  1-800-296-1996  or  Erin  Birgfeld. 
U.S.  Environmental  Protection  Agency. 
Global  Programs  Division.  Office  of 
Atmospheric  Programs.  6205|.  1200 
Pennsylvania  Avenue,  Washington,  DC 
20460. 202-564-9079. 
SUPPI^MENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Essential  Use  Allowances  for  Medical 

Devices 

A.  How  were  essential-use  allowances  for 
medical  devices  nominated  and 
approved  by  the  Parties  to  the  Montreal 
Protocol? 

B.  How  does  the  Clean  Air  Act  authorize 
essential-use  allowances? 

C.  What  w<>5  the  allocation  process  for 
essential-use  allowances  for  medical 
devices? 

D.  How  were  the  decisions  on  the  amounts 
of  essential-use  allowances  for  each 
company  made? 

E.  Will  the  amounts  actually  allocated  in 
the  final  rule  be  the  same  as  the  amounts 
listed  in  this  proposed  rule? 

F.  How  does  Decision  XII/2  of  the  Parties 
to  the  Montreal  Protocol  affect  this  year's 
regulation? 

in.  Exemption  for  methyl  chloroform  for  use 
in  the  Space  Shuttle  and  Titan  Rockets. 

rv.  Allocation  of  essential-use  allowances  for 
medical  devices  and  the  Space  Shuttle 
and  Titan  Rockets  for  calendar  year 
2002. 

V.  General  laboratory  exemption  for  class  I 

ozone  depleting  substances. 

VI.  ClariRcation  regarding  use  of  material 

produced  under  essential-use  allowances 
for  non-essential-uses, 
vn.  Administrative  requirements 

A.  Unfunded  Mandates  Reform  Act 

B.  Executive  Order  12866 

C.  Paperwork  Reduction  Act  (PRA) 

D.  Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 
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E.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  USC  601  et  seq. 

F.  Applicability  of  Executive  Order  13045: 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks 

G.  National  Technology-  Transfer  and 
Advancement  Act 

H.  Executive  Order  13132  (Federalism) 
I.  Executive  Order  13211  (Energy  Effects) 

I.  Background 

The  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol) 
is  the  international  agreement  to  reduce 
and  eventually  eliminate  production 
and  consumption '  of  all  stratospheric 
ozone  depleting  substances  (ODSs).  The 
elimination  of  production  and 
consumption  is  accomplished  through 
adherence  to  phase-out  schedules  for 
production  and  consimiption  of  specific 
class  I  ODSs  including 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride,  methyl 
chloroform,  hydrochlorofluorocarbons, 
and  methyl  bromide.  As  of  January 
1996.  production  and  import  of  class  I 
ODSs  -  were  phased  out  in  all 
developed  countries  including  the 
United  States.  However,  the  Protocol 
and  the  Clean  Air  Act  (CAA  or  Act) 
provide  exemptions  which  allow  for  the 
continued  import  and/or  production  of 
class  I ODS  for  specific  uses.  Under  the 
Montreal  Protocol,  exemptions  are 
granted  for  uses  that  are  determined  by 
the  Parties  to  be  "essential."  Decision 
IV/25.  taken  by  the  Parties  in  1992, 
established  criteria  for  determining 
whether  a  specific  use  should  be 
approved  as  essential,  and  set  forth  the 
international  process  for  making 
determinations  of  essentiality.  The 
criteria  for  an  essential-use  as  set  forth 
in  paragraph  1  of  Decision  IV/25  are  the 
following: 

"(a)  that  a  use  of  a  controlled  substance 
should  qualify  as  "essential"  only  if: 

(i)  it  is  necessary  for  the  health,  safety  or 
is  critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects):  and 

(ii)  there  are  no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  health;  (b) 
that  production  and  consumption,  if  any.  of 
a  controlled  substance  for  essenlial-uses 
should  be  permitted  only  if: 


<  "Consumplion"  is  defined  as  the  amount  of  a 
substance  produced  in  the  United  States,  plus  the 
amount  imported,  minus  the  amount  exported  to 
Parties  to  the  Montreal  Protof:ol  (s**  Section  601(6) 
of  the  Clean  Air  Act).  Stockpiles  of  class  I  ODSs 
produced  or  imported  prior  to  the  1996  phaseoul 
can  continue  to  be  used  for  purposes  not  expressly 
banned  at  40  CFR  part  82. 

'Class  I  ozone  depleting  substanc4s  are  defined 
at  40  CFR  Part  82  subpart  A.  appendix  A. 


(i)  all  economically  feasible  steps  have 
been  taken  to  minimize  the  essential-use  and 
any  associated  emission  of  the  controlled 
substance:  and 

(ii)  the  controlled  substance  is  not 
available  in  sufficient  quantity  and  qualify 
from  existing  stocks  of  banked  or  recycled 
controlled  substances,  also  bearing  in  mind 
the  developing  countries'  need  for  controlled 
substances." 

The  procedure  set  out  by  Decision  IV/ 
25  first  calls  for  individual  Parties  to 
nominate  essential-uses,  and  the 
amount  of  ODS  needed  for  that 
essential-use  on  an  annual  basis.  The 
Protocol's  Technology  and  Economic 
Assessment  Panel  evaluates  the 
nominated  essential-uses  and  makes 
recommendations  to  the  Protocol 
Parties.  The  Parties  make  the  final 
decisions  on  whether  to  approve  a 
Party's  essential-use  nomination  at  their 
annual  meeting. 

Once  the  U.S.  nomination  is  approved 
by  the  Parties,  EPA  allocates  essential- 
use  exemptions  to  specific  entities 
through  notice-and-comment 
rulemaking  in  a  manner  consistent  with 
the  CAA.  Under  the  CAA  and  the 
Montreal  Protocol,  EPA  is  authorized  to 
allocate  essential-use  allowances  in 
quantities  below  or  equal  to  the 
amounts  approved  by  the  Parties.  EPA 
cannot  allocate  essential-use  allowances 
in  amounts  higher  than  is  approved  by 
the  Parties. 

n.  Essential  Use  Allowances  for 
Medical  Devices 

A.  How  Were  Essential-Use  Allowances 
for  Medical  Devices  Nominated  and 
Approved  by  the  Parties  to  the  Montreal 
Protocol? 

On  September  15.  1999,  EPA  issued  a 
Federal  Register  notice  (64  FR  50083) 
requesting  applications  for  essential-use 
allowances  for  the  year  2002.  The 
applications  EPA  received  requested 
exemptions  for  the  production  and 
import  of  specific  quantities  of  CFCs 
(CFC-11,  CFC-12,  and  CFC-114)  for  use 
in  MDIs,  and  provided  information  in 
accordance  with  the  criteria  set  forth  in 
Decision  IV/25  of  the  Protocol  and  the 
procedures  outlined  in  the  "1997 
Handbook  on  Essential  Use 
Nominations."  Based  on  the  information 
provided  in  these  applications,  and  after 
consultation  with  the  Food  and  Drug 
Administration  (FDA),  the  U.S. 
forwarded  a  request  for  2,900  metric 
tons  of  CFCs  for  use  in  metered  dose 
inhalers  to  the  Ozone  Secretariat  for 
consideration  by  the  Technical  and 
Economic  Assessment  Panel  (TEAP)  and 
the  Aerosol  Technical  Options 
Committees  (ATOC).  The  Parties 
approved  the  U.S.  request  for  2,900 
metric  tons  of  CFCs  for  essential-uses  in 


Decision  XII/9  taken  at  the  December 
2000  Meeting  of  the  Parties. 

On  November  1.  2000.  EPA  issued  a 
notice  in  the  Federal  Register  that 
requested  applications  for  supplemental 
essential-use  allowances  for  the  year 
2002.  Based  on  the  information  received 
as  a  part  of  these  applications,  EPA  and 
FDA  determined  that  a  supplemental 
quantity  of  CFCs  would  be  necessary  to 
provide  the  U.S.  with  sufficient  CFCs 
for  the  manufacture  of  MDIs  to  meet 
patient  needs  in  the  year  2002.  As  a 
result,  the  U.S.  forwarded  a 
supplemental  request  of  550  metric  tons 
of  CFCs  for  the  year  2002  to  the  Ozone 
Secretariat  for  consideration  by  the 
TEAP  and  the  Aerosol  Technical 
Options  Committee  (ATOC)  bringing  the 
total  quantity  requested  to  3,450  metric 
tons  for  calendar  year  2002.  The  ATOC 
reviewed  the  U.S.  supplemental  request 
at  their  meeting  in  April  of  this  year, 
and  recommended  that  the  Parties 
approve  the  U.S.  supplemental  request 
at  the  meeting  of  the  Parties  to  be  held 
in  October  2001. 

Today's  action  proposes  to  allocate 
essential-use  allowances  assuming  that 
the  Parties  approve  the  U.S. 
supplemental  request  of  550  metric  tons 
of  CFCs  for  2002.  hi  the  event  that  the 
Parties  break  with  the  ATOC 
recommendation,  and  do  not  approve 
the  supplemental  request,  EPA  would 
issue  a  final  rule,  in  consultation  with 
FDA,  which  would  allocate  essential- 
use  allowances  to  U.S.  companies  based 
on  the  total  amount  approved  by  the 
Parties. 

B.  How  Does  the  Clean  Air  Act 
Authorize  Essential-Use  Allowances? 

The  CAA  provides  exemptions  imder 
section  604(d)  to  the  phase-out  of  class 
I  ODSs.  With  today's  action,  EPA  is 
proposing  to  implement  the  exemption 
at  604(d)(2)  of  the  Act  which  states  that 
"notwithstanding  the  phase-out,  EPA 
shall,  to  the  extent  consistent  with  the 
Montreal  Protocol,  authorize  production 
of  limited  quantities  of  class  I  ODSs  for 
use  in  medical  devices,  if  FDA,  in 
consultation  with  EPA,  determines  that 
such  production  is  necessary  for  use  in 
medical  devices".  The  term  "medical 
device"  is  defined  in  section  601(8)  of 
the  Clean  Air  Act  as  follows: 

"(A|ny  device  (as  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321)),  diagnostic  product,  drug  (as  defined  in 
the  Federal  Food,  Drug,  and  Cosmetic  Act), 
and  drug  delivery  system 

(A)  if  such  device,  product,  drug,  or  drug 
delivery  system  utilizes  a  class  I  or  class  II 
substance  for  which  no  safe  and  effective 
alternative  has  been  developed,  and  where 
necessary,  approved  by  the  Commissioner  [of 
FDA):  and 
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(B)  if  such  device,  product,  drug,  or  drug 
delivery  system,  has,  after  notice  and 
opportunity  for  public  comment,  been 
approved  and  determined  to  be  essential  by 
the  Commissioner  [of  FDA]  in  consultation 
with  the  Administrator  (of  EPA]." 

With  today's  action,  EPA  is  allocating 
essential-use  allowances  for  use  in  MDIs 
that  have  previously  been  determined  to 
fit  the  definition  of  medical  device 
above.  For  a  full  discussion  of  the 
definition  of  "medical  device",  and  how 
it  has  been  interpreted  and  applied  in 
today's  rulemaking  please  refer  to  the 
interim  final  rule  for  the  year  2000 
allocation  of  essential-use  allowances 
(65  FR  716). 

C.  What  Was  the  Allocation  Process  for 
Essential-Use  Allowances  for  Medical 
Devices? 

The  following  is  a  step-by-step  list  of 
actions  EPA  and  FDA  have  taken  thus 


far  to  implement  the  exemption  for 
medical  devices  found  at  section 
604(d)(2)  of  the  Act  for  the  2002  control 
period. 

1.  EPA  collaborated  with  FDA  to 
identify  what  information  would  be 
required  from  companies  in  order  for 
FDA  to  make  a  determination,  in 
consultation  with  EPA,  on  the  amoimt 
of  CFCs  necessary  for  use  in  MDIs.  EPA 
and  FDA  determined  that  the  following 
data  were  needed  to  make  this 
determination: 

•  The  specific  MDI  products  to  be 
produced  in  2002 

•  The  number  of  units  of  each 
product  produced  in  the  year  2000 

•  Niunber  of  units  produced  in  the 
first  quarter  of  2001 

•  Number  of  imits  anticipated  to  be 
produced  in  2002 

•  Gross  target  fill  weight  per  unit 
(grams) 


•  Total  amount  of  CFC  to  be 
contained  in  product  for  2002  (metric 
tons) 

•  Additional  amounts  of  CFCs 
necessary  for  production  of  MDIs  in 
2002 

•  Total  CFC  request  per  product  for 
2002 

t 

2.  On  April  12,  2002,  EPA  sent  letters 
to  MDI  manufactiu^rs  requesting  the 
information  outlined  above.  The  letters 
that  EPA  sent  each  company  are 
available  for  review  in  the  Air  Docket 
No.  A-93-39.  The  company's  responses, 
however,  are  considered  confidential 
business  information  and  are  not 
publicly  available.  Table  la  is  an 
example  of  the  reporting  form  EPA 
asked  companies  to  fill  out  under  the 
authority  of  section  114  of  the  Act  (114 
letters). 


Table  Ia.— Year  2002  Essential  Use  Allocation:  CFC  Reporting  Form 

Product 
A 

Number  of 

units  produced 

from  1/1/00  to 

12/31/00 

B 

Number  of 

units  produced 

from  1/1/01  to 

3/31/01 

C 

Number  of 
units  antici- 
pated to  be 
produced  in 
2002 

D 

Gross  Target 
fill  weight  per 
unit  (grams) 

E 

Total  CFC  to 
be  contained 
in  product  for 
2002  (metnc 
tons) 

F 

Additional 

amount 

necessary  for 

production  ^ 

G 

Total  request 

per  product  for 

2002 

H 

Example  Product 

1,327,456 

352.101 

1,500.000 

22 

33.00 

3.3 

36.30 

3.  In  a  letter  dated  June  14.  2001,  EPA 
requested  that  FDA  make  a 
determination  regarding  the  amount  of 
CFCs  necessary  for  use  in  MDIs  for 
calendar  year  2002.  With  this  request, 
we  attached  the  information  MDI 
manufacturers  provided  in  response  to 
the  114  letters.  FDA  compared  the 
information  from  the  companies' 
responses  to  EPA's  section  114  letters 
with  the  annual  reports  companies  file 
with  FDA  and  used  this  information  as 
a  basis  for  their  determination. 

4.  On  August  9,  2001,  FDA  sent  a 
letter  to  EPA  stating  the  amount  of  CFCs 
necessary  for  use  in  MDIs  for  calendar 
year  2002.  The  FDA  determination  was 
based  on  the  assumption  that  the  total 
U.S.  request  of  3,450  metric  tons  of 
CFCs  will  be  approved  at  the  next 
Meeting  of  the  Parties  in  October  2001 . 
In  accordance  with  the  determination 
made  by  FDA,  specified  in  their  letter  of 
August  9,  2001,  today's  action  proposes 
to  allocate  essential-use  allowances  for 

a  total  of  3.388  metric  tons  of  CFCs  for 
use  in  MDIs  for  the  year  2002  calendar 
year. 


D.  How  Were  the  Decisions  on  the 
Amounts  of  Essential-Use  Allowances 
for  Each  Company  Made? 

FDA  states  in  their  letter  to  EPA  that 
"Under  our  existing  regulations  and  our 
proposed  rule^,  we  have  interpreted  the 
CAA  definition  of  medical  device  to 
refer  to  any  product  that  contains  an 
active  moiety  ^  that  appears  on  the 
essential-use  list  found  at  21  CFR  2  125. 
We  further  understand  that  under  the 
Montreal  Protocol,  and  therefore  under 
the  CAA,  only  products  for  the 
treatment  of  asthma  or  chronic 
obstructive  pulmonary  disease  (COPD) 
are  eligible  for  essential-use 
nominations  and  allocations.  Under  this 
definition,  the  sponsor  of  any  drug 
product  produced  under  an  approved 
new  drug  application,  abbreviated  new 
drug  application,  or  valid 
investigational  new  drug  application, 
approved  for  the  treatment  of  asthma  or 
COPD,  and  containing  an  active  moiety 


^  EPA  requested  thai  respondents  provide  details 
of  the  additional  amount  needed,  e.g..  canisters 
produced  but  not  distributed.  CFCs  lost  in 
processing.  CFCs  remaining  at  end  of  batch  run. 
CFCs  used  in  line  cleaning. 


*  Use  of  .Ozone-Depleting  Substances:  Essential 
Use  Determinations,  September  1. 1999.  (64  FR 
47719) 

>  An  FDA  regulation  at  21  CFR  108(a)  defines 
active  moiety  as  "the  molecule  or  ion  excluding 
those  appended  portions  of  the  molecule  that  cause 
the  drug  to  be  an  ester,  salt  (including  a  salt  with 
hydrogen  or  coordination  bonds),  or  other 
noncovalent  derivative  (such  as  a  pharmacological 
action  of  the  drug  substance." 


on  our  essential  list  may  obtain  CFCs. 
We  also  understand  that  Decision  XII/2 
of  the  12th  Meeting  of  the  Parties  to  the 
Montreal  Protocol  states  that  any  CFC 
metered-dose  inhaler  product  for  the 
treatment  of  asthma  and/or  COPD 
approved  after  December  31 ,  2000.  in  a 
non-Article  5(1)  Party  is  not  an 
essential-use,  unless  the  product  meets 
the  criteria  set  out  in  paragraph  1(a)  of 
Decision  IV/25." 

"With  these  definitions  in  mind,  we 
[FDA]  have  examined  the  information 
you  [EPA]  obtained  from  individual 
sponsors  regarding  their  historical  and 
intended  use  of  CFCs  in  specific 
products.  We  compared  this  information 
to  the  information  filed  with  us  by 
sponsors  in  previous  annual  reports.  In 
listing  the  amounts  we  believe  to  be 
necessary  for  use  in  medical  devices,  we 
referred  to  this  information,  eliminated 
any  double-counting  we  found, 
considered  changes  in  the  prevalence  of 
asthma  and  COPD,  and  eliminated 
allocations  for  uses  not  considered 
essential  by  the  Parties  to  the  Montreal 
Protocol,  even  if  those  uses  are  currently 
listed  in  our  regulations  at  21  CFR 
2.125(e)." 
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E.  Will  the  Amounts  Actually  Allocated 
in  the  Final  Rule  Be  the  Same  as  the 
Amounts  Listed  in  This  Proposed  Rule? 

The  amounts  listed  in  this  proposal 
are  subject  to  additional  review  by  EPA 
and  FDA  if  new  informationj 
demonstrates  that  the  proposed    ' 
allocations  are  either  too  high  or  too 
low.  Commentors  requesting  increases 
or  decreases  of  essential-use  allowances 
should  provide  detailed  information 
supporting  their  claim  for  additional  or 
fewer  CFCs.  Any  company  that  no 
longer  needs  the  full  amount  listed  in 
this  proposal  should  notify  BPA  of  the 
actual  amount  needed.  ' 

EPA  will  only  be  authorized  to 
allocate  a  total  of  3,450  metric  tons  of 
CFCs  if  the  Parties  approve  the  U.S. 
supplemental  request  at  the  October 

2001  meeting.  As  stated  earlier,  in  the 
event  that  the  Parties  do  not  approve  the 
U.S.  supplemental  request  for  the  year 

2002  in  its  entirety,  EPA,  in 
consultation  with  FDA,  will  allocate 
CFCs  based  on  the  total  amount 
authorized  by  the  Parties. 

F.  How  Does  Decision  XII/2  of  the 
Parties  to  the  Montreal  Protocol  Affect 
This  Year's  Regulation? 

(1)  Eligible  Products 

Decision  XIl/2,  titled  "Measures  to 
facilitate  the  transition  to 
chlorofluorocarbon-free  metered  dose 
inhalers",  taken  at  the  last  Meeting  of 
the  Parties  in  December  2000  has  two 
provisions  that  are  being  implemented 
with  today's  action.  First,  as  noted  in 
the  FDA  letter,  paragraph  2  of  Decision 
XII/2  states  "that  any  j 

chlorofluorocarbon  metered-dose 
inhaler  product  approved  after  31 
December  2000  for  treatment  of  asthma 
and/or  chronic  obstructive  pulmonary 
disease  in  a  non- Article  5(1}  Party  is  not 
an  essential-use  unless  the  product 
meets  the  criteria  set  out  in  paragraph 
1(a)  of  Decision  IV/25." 

In  the  past,  EPA  has  allocated 
essential-use  allowances  for  all  CFC 
MDIs  containing  active  moieties  used 
for  the  treatment  of  asthma  and  COPD, 
without  distinguishing  among 
individual  products.  However,  Decision 
XII/2  raises  the  bar  for  MDI  products 
approved  after  December  31.  2000.  In 
order  for  an  MDI  product  in  the  research 
and  development  phase^  to  be 
considered  essential,  the  MDI  product 
must  individually  meet  the  criteria  in 
Decision  IV/25  paragraph  1(a).  Decision 
rV/25  1(a)  states  that  "use  of  a 
controlled  substance  should  qualify  as 


B  EPA  is  unaware  of  any  CFC  MOt  product  that 
has  been  approved  by  the  FDA  since  December  31, 
2000. 


essential  only  if  it  is  necessary  for  the 
health,  safety  or  critical  for  the 
functioning  of  society  (encompassing 
cultviral  and  intellectual  aspects);  and 
there  are  no  available  technically  and 
economically  feasible  alternatives  w 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  health." 
Based  on  Decision  XII/2,  EPA  believes 
that  CFC  MDI  that  are  still  in  research 
and  development,  and  that  contain 
active  moieties  already  commercially 
available  in  other  MDI  products  are  no 
longer  "essential".  This  is  because  the 
new  MDI  products  would  not  provide 
additional  therapy  to  patients,  and  thus 
are  not  themselves  necessary  for  the 
health,  safety  or  functioning  of  society 
as  specified  by  paragraph  1(a)  of 
Decision  rV/25. 

Decision  XII/2  allows  for  the 
possibility  that  a  CFC  MDI  product 
containing  an  active  moiety  not 
currently  available  as  an  MDI  might  be 
considered  essential  if  the  product  met 
the  requirements  of  paragraph  1  of 
Decision  rV/25.  If  the  FDA,  in 
consultation  with  EPA,  determined  that 
the  new  product  was  "essential"  and 
the  product  met  the  criteria  in  Decision 
XII/2,  the  U.S.  would  forward  a 
nomination  to  the  Parties.  Consistent 
with  our  current  practice,  EPA  and  FDA 
would  only  allocate  essential-use 
allowances  for  MDIs  considered  to  be 
essential  by  the  Parties  to  the  Protocol. 

EPA,  in  consultation  with  FDA,  is 
implementing  paragraph  2  of  Decision 
XIl/2  by  allocating  essential-use 
allowances  to  companies  only  for 
production  of  CFC  MDIs  for  the 
treatment  of  asthma  and  COPD,  and 
approved  by  FDA  prior  to  December  31, 
2000.  EPA  is  also  proposing  to  amend 
the  language  at  40  CFR  82.4(t)  to  reflect 
this.  One  company  had  in  prior  years 
received  essential-use  allowances  for 
research  and  development  of  CFC  MDIs 
containing  active  moieties  that  are 
already  available  to  patients  in  MDI 
form.  Due  to  Decision  XII/2,  EPA  and 
FDA  caimot  allocate  essential-use 
allowances  to  this  company  for  research 
and  development  of  MDIs  now 
considered  to  be  non-essential. 

(2)  Transfers  of  Essential-Use 
Allowances  and  "Essential-Use  CFCs" 

With  today's  proposal,  EPA  is 
implementing  paragraph  8  of  Decision 
XII/2  which  states  that  "*  *  *  as  a 
means  of  avoiding  unnecessary 
production  of  new  chlorofluorocarbons, 
and  provided  that  the  conditions  set  out 
in  paragraphs  (a}-(d)  of  Decision  IX/20 
are  met,  a  Party  may  allow  a  MDI 
company  to  transfer: 


(a)  All  or  part  of  its  essential-use 
authorization  to  another  existing  MDI 
company;  or 

(b)  CFCs  to  another  MDI  company 
provided  that  the  transfer  complies  with 
national/regional  licence  or  other 
authorization  requirements." 

Paragraphs  (a}-(d)  of  Decision  IX/20 
provide  the  following  conditions  for 
transfers  between  Parties:  the  transfer 
applies  only  up  to  the  maximum  level 
that  has  previously  been  authorized  for 
the  calendar  year  in  which  the  next 
Meeting  of  the  Parties  is  to  be  held;  both 
Parties  agree  to  the  transfer;  the 
aggregate  annual  level  of  authorizations 
for  all  Parties  for  essential-uses  of  MDIs 
does  not  increase  as  a  result  of  the 
transfer;  the  transfer  or  receipt  is 
reported  by  each  Party  involved  on  the 
essential-use  quantity-accounting  format 
approved  by  the  Eighth  Meeting  of  the 
Parties  by  paragraph  9  of  Decision  VM/ 
9. 

As  the  transition  progresses,  and  more 
CFC-free  MDIs  become  available,  fewer 
CFC  MDIs  will  be  produced  globally. 
While  many  pharmaceutical  companies 
have  production  lines  for  CFC  MDIs  in 
more  than  one  country,  this  is  likely  to 
change  as  demand  for  CFC  MDIs 
decreases.  With  last  year's  allocation 
rule,  EPA  amended  its  regulations  to 
allow  transfer  of  essential-use 
allowances  for  CFC  among  essential-use 
allowance  holders  domestically  (66  FR 
1462).  As  a  result  of  Decision  XII/2,  EPA 
is  proposing  to  allow  metered  dose 
inhaler  companies  to  transfer  essential- 
use  allowances  internationally  and  to 
allow  transfer  of  essential-use 
allowances  to  companies  that  do  not 
currently  hold  essential-use  allowances 
from  the  U.S. 

To  accomplish  this,  EPA  is  proposing 
to  change  the  regulations  at  82.12(a)(1) 
to  allow  essential-use  allowances  for 
CFCs  to  be  transferred  to  another  MDI 
company  and  not  just  to  another 
essential-use  allowance  holder.  This 
will  allow  an  MDI  company  that 
currently  does  not  have  essential-use 
allowances  to  receive  them  through  a 
trade  provided  that  the  allowances  are 
used  to  produce  essential  MDIs.  EPA  is 
also  adding  essential-use  allowances  to 
the  list  of  allowances  that  may  be  traded 
internationally  xmder  paragraph  82.9(c). 
The  international  transfer  of  essential- 
use  allowances  would  occur  in  the  same 
manner  as  international  transfers  of 
Article  5  allowances  and  production 
allowances  are  currently  traded.  This 
ensures  compliance  with  section  616  of 
the  CAA  which  governs  international 
trades.  For  approval  of  an  international 
trade  for  essential-use  allowances  the 
transferor  must  submit  the  following 
information: 
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•  The  identity  of  the  Party  (i.e.  the 
country  other  than  the  U.S.  that  is 
participating  in  the  transfer); 

•  The  names  and  telephone  number 
of  contact  person  for  the  company 
where  the  allowances  are  being 
transferred  to  (transferee)  and  names 
and  contact  person  for  that  country's 
government  representative; 

•  The  type  of  allowances  being 
transferred  (essential-use  allowances), 
the  type  of  chemical  being  transferred 
(CFC-11,  CFC-12,  or  CFC-114); 

•  The  control  period  (i.e.,  calendar 
year)  to  which  the  transfer  applies. 

After  receiving  a  transfer  request,  the 
Administrator  may  at  her  discretion 
consider  the  following  factors  in 
deciding  whether  to  approve  a  transfer: 

•  Possible  creation  of  economic 
hardship; 

•  Possible  effects  on  trade; 

•  Potential  environmental 
implications; 

•  The  total  amount  of  imexpended 
allowances  held  by  United  States 
entities; 

•  Whether  the  essential-use 
allowances  will  be  used  in  metered  dose 
inhaler  considered  essential  by  the 
Parties. 

EPA  is  proposing  a  mechanism  to 
allow  MDI  companies  to  transfer  CFCs 
already  produced  imder  the  authority  of 
essential-use  allowances  to  other  MDI 
companies  as  specified  by  paragraph  8 
of  Decision  XII/2.  EPA  believes  that 
other  Parties  to  the  Protocol  are 
implementing  this  portion  of  Decision 
Xn/2  in  a  similar  manner  which  will 
allow  free  flow  of  CFCs  produced  with 
essential-use  allowances  between 
Parties  and  between  MDI  companies. 
EPA  believes  that  this  additional 
flexibility  will  result  in  a  decrease  in  the 
total  amount  of  CFCs  produced  for 
essential-uses  globally. 

First,  we  are  amending  section  82.3  to 
define  the  term  "essential-use  CFC"  to 
mean  CFCs  already  produced  using 
essential-use  allowances.  Second,  we 
are  modifying  the  parenthetical  in 
paragraph  82.4(d)  so  that  import  of 
"essential-use  CFCs"  will  no  longer 
count  against  the  U.S.  MDI  company's 
essential-use  allowances  for  that  year. 
This  will  allow  an  MDI  company  to 
procure  "essential-use  CFCs"  beyond 
the  amount  of  essential-use  allowances 
allocated  to  them  in  a  particular  control 
period  if  the  transfer  is  approved  by 
EPA  (see  next  paragraph).  Third,  we  are 
defining  the  term  "essential  MDIs"  in 
section  82.3  as  the  following,  "MDIs  for 
the  treatment  of  asthma  and  chronic 
obstructive  pulmonary  disease, 
approved  by  the  FDA  or  by  another 
Party's  analogous  health  authority 
before  December  31,  2000,  and 


considered  to  be  essential  by  the  Party 
where  the  MDI  product  will  eventually 
be  sold.  If  the  MDI  product  is  to  be  sold 
in  the  U.S.,  the  active  moiety  contained 
in  the  MDI  must  be  listed  as  essential  at 
21  CFR  2.125(e)."  By  defining  essential 
MDIs  as  such,  we  ensure  that  transferred 
"essential-use  CFCs"  would  be  used 
solely  for  production  of  MDIs 
considered  essential  by  the  Parties  and 
the  country  where  they  are  being 
ultimately  sold. 

EPA  is  adding  paragraph  (d)  to  the 
regulations  at  82.12  to  create  the 
mechanism  that  EPA  will  use  to 
approve  transfers  of  essential-use  CFCs 
between  MDI  companies  in  the  U.S., 
and  adding  paragraph  (g)  to  82.9  to 
govern  transfer  of  essential-use  CFCs 
between  U.S.  companies  and  companies 
in  other  Parties.  Under  the  proposed 
changes  to  82.12  the  transferee  would 
submit  to  EPA  the  following 
information  before  EPA  would  approve 
a  transfer  of  essential-use  CFCs. 

•  The  identities  and  addresses  of  the 
transferor  and  the  transferee; 

•  The  name  and  telephone  nimibers 
of  contact  persons  for  the  transferor  and 
the  transferee; 

•  The  amount  of  each  controlled 
substance  (CFC-11,  CFC-12,  or  CFC- 
114)  being  transferred; 

•  The  specific  metered  dose  inhaler 
products  (i.e.  the  MDI  drug  product  or 
active  moiety)  that  the  company  plans 
to  produce  with  the  transferred  CFCs; 

•  The  co\mtry(ies)  where  the  CFC 
metered  dose  inhalers  produced  with 
the  transferred  essential-use  CFCs  will 
be  sold  if  other  than  in  the  United 
States; 

•  Certification  that  the  essential-use 
CFCs  will  be  used  in  the  production  of 
essential  MDIs.  If  the  metered  dose 
inhalers  are  to  be  sold  in  the  United 
States,  the  certification  must  state  that 
metered  dose  inhalers  produced  with 
the  transferred  essential-use  CFCs  are 
Hsted  as  essential  at  21  CFR  2.125.  If  the 
metered  dose  inhalers  produced  with 
the  essential-use  CFCs  are  to  be  sold 
outside  the  United  States,  the  transferee 
must  certify  that  the  metered  dose 
inhalers  produced  with  the  essential-use 
CFCs  are  considered  essential  by  the 
importing  country. 

"The  transferor  must  submit  to  EPA  a 
letter  concurring  with  the  terms  of  the 
transferees  request  before  the 
application  is  complete.  For 
international  transfers  under  section 
82.9,  EPA  would  require  the  same 
information  requested  at  82.12  and 
listed  above,  and  a  letter  from  the 
embassy  of  the  Party  Involved  in  the 
transfer  stating  that  the  transfer  is 
approved  by  the  govenmient  of  the 
Party. 


If  EPA  approves  the  transfer,  EPA 
would  issue  letters  to  the  transferor  and 
the  transferee  indicating  that  the 
transfer  may  proceed.  If  EPA  objects  to 
the  transfer,  EPA  would  issue  letters  to 
the  transferor  and  transferee  stating  the 
basis  for  disallowing  the  transfer.  The 
burden  of  proof  is  placed  on  the 
transferee  (if  the  transferee  is  a  U.S. 
company)  to  retain  sufficient  records  to 
prove  that  the  transferred  essential-use 
CFCs  are  used  only  for  production  of 
essential  MDIs.  If  the  MDIs  are 
produced  in  the  U.S.  and  are  to  be 
exported  to  another  countrj'  the 
transferee  must  ensure  that  the  MDIs 
produced  are  considered  essential  by 
the  national  authority  of  the  importing 
country.  If  EPA  ultimately  found  that 
the  transferee  did  not  use  the  essential- 
use  CFCs  in  essential  MDIs,  then  the 
transferee  would  be  in  violation  of  the 
CAA. 

Finally,  EPA  is  proposing  to  revise  the 
definition  of  "essential-use  allowances" 
under  section  82.3  to  ensure  consistency 
with  the  Montreal  Protocol  and  section 
82.4.  Under  the  Montreal  Protocol, 
essential-use  exemptions  were  granted 
for  the  years  1996-2003-  EPA  has 
already  granted  essential-use  allowances 
for  calendar  year  2001 ,  and  is  proposing 
to  allocate  essential-use  allowances  for 
calendar  year  2002.  Further,  EPA 
anticipates  that  the  Parties  will  continue 
to  grant  essential-use  exemptions  until 
the  transition  from  class  I  ODS  in 
essential  applications  is  complete. 
Therefore.  EPA  is  proposing  to  change 
the  definition  of  essential-use  allowance 
by  omitting  a  specific  end  date  for  the 
program. 

m.  Exemption  for  Methyl  Chloroform 
for  Use  in  the  Space  Shuttle  and  Titan 
Rockets 

EPA  is  proposing  to  allocate  methyl 
chloroform  (MCF)  for  use  in  solid  rocket 
motor  assemblies.  The  CAA  exemption 
for  continued  production  and  import  of 
methyl  chloroform  is  found  at  604(d)(1) 
and  reads  as  follows: 

(1)  Essential  Uses  of  Methyl  Chloroform. — 
Notwithstanding  the  termination  of 
production  required  by  subsection  (b),  during 
the  period  beginning  on  January  1,  2002.  and 
ending  on  January  1,  2005.  the  Administrator 
lof  EPA),  after  notice  and  opportunity  for 
public  comment,  may,  to  the  extent  such 
action  is  consistent  with  the  Montreal 
Protocol,  authorize  the  production  of  limited 
quantities  of  methyl  chloroform  solely  for  use 
in  essentia!  applications  (such  as 
nondestructive  testing  for  metal  fatigue  and 
corrosion  of  existing  airplane  engines  and 
airplane  parts  susceptible  to  metal  fatigue) 
for  which  no  safe  and  effective  substitute  is 
available.  Notwithstanding  this  paragraph, 
the  authority  to  produce  methyl  chloroform 
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for  use  in  medical  devices  shall  be  provided 
in  accordance  with  paragraph  (2). 

Decision  X/6  states  that  "*  *  *  the 
remaining  quantity  of  methyl 
chloroform  authorized  for  the  United 
States  at  previous  meetings  of  the 
Parties  (vvill]  be  made  available  for  use 
in  manufacturing  solid  rocket  motors 
until  such  time  as  the  199»-2001 
quantity  of  176.4  tons  (17.6  ODP- 
weighted  tons)  allowance  is  depleted,  or 
until  such  time  as  safe  alternatives  are 
implemented  for  remaining  essential- 


uses."  According  to  the  EPA  tracking 
system,  the  total  amount  of  MCF 
produced  or  imported  by  essential-use 
allowance  holders  was  15.2  metric  tons 
in  the  calendar  year  1999,  and  3.3 
metric  tons  in  the  calendar  year  2000. 
EPA  is  proposing  to  allocate  50.4  metric 
tons  of  MCF  for  2002  for  use  in  the 
Space  Shuttle  and  Titan  Rockets,  which 
is  the  amount  requested  by  essential-use 
applicants  for  2002.  Essential-use 
allowance  holders  should  be  aware  that 
the  exemption  for  MCF  under  section 
604(d)(1)  of  the  CAA  expires  in  the  year 


2005.  Thus,  EPA  will  not  have  statutory 
authority  to  allocate  essential-use 
allowances  for  MCF  after  that  date. 

IV.  Allocation  of  Essential-Use 
Allowances  for  Medical  Devices  and 
the  Space  Shuttle  and  Titan  Rockets  for 
Calendar  Year  2002 

EPA  is  proposing  to  allocate  essential- 
use  allowances  for  calendar  year  2002  to 
entities  listed  in  Table  I  for  exempted 
production  or  import  of  the  specific 
quantity  of  class  I  controlled  substances 
solely  for  the  specified  essential-use. 


Table  I.— Essential  Use  Allcx:ation  for  Calendar  Year  2002 


Company 


Chemical 


Quantity 
(metric  tons) 


(I)  M«t«f«d  Dosa  Inhalers  (for  oral  inhalation)  for  Trortment  of  Asthma  and  Chronic  Obstnictiva  Pulmonary  CMsoase 


Armstrong  Ptiannaceuticals 

Aventis  1 

Boehringer  Ingelheim  Pharmaceuticals 

Glaxo  SmIthKline  

Schenng-Plough  Corporation  . 

Sidmak  Laboratories  Inc 

3M  Pharmaceuttcals  


CFC-1 1  Of  CFC-12  or  CFC-1 14 
CFC-11  orCFC-12orCFC-114 
CFC-1 1  Of  CFC-12  or  CFC-1 14 
CFC-11  or  CFC-12  or  CFC-1 14 
CFC-11  or  CFC-12  or  CFC-1 14 
CFC-11  or  CFC-12  or  CFC-1 14 
CFC-1 1  Of  CFC-1 2  or  CFC-1 1 4 


343 
150 
743 
1016 
949 
67 
120 


(ii)  Cleaning,  Bonding  and  Surface  Acthration  Applications  for  the  Space  Shuttle  Rockets  and  THan  Rockef 


National    Aeronautics    and    Space    Administration    (NASA)/ 

Thiokol  Rocket. 
United  States  Air  Forcen"itan  Rocket 


Methyl  Chtoroform 
Methyl  Chloroform 


47 
3.4 


V.  General  Laboratory  Exemption  for 
Class  I  ODSs 

On  March  13.  2001,  EPA  issued  a 
direct  final  rule  that  implemented  a  de 
minimis  exemption  under  the  Clean  Air 
Act  for  continued  production  and 
import  of  class  I  ODS  for  laboratory 
essential-uses  (66  FR  14760).  With  the 
direct  final  rule,  EPA  allocated 
essential-use  allowances  for  laboratory 
uses  for  the  year  2001  only.  Under  the 
Montreal  Protocol,  the  Parties  have 
approved  a  global  (i.e.,  general) 
exemption  for  laboratory  and  analytical 
uses  for  set  periods  of  time.  At  their 
tenth  meeting  in  1998,  the  Parties,  in 
Decision  X/19,  extended  the  global 
laboratory  and  analytical  essential-use 
exemption  until  December  31,  2005, 
under  the  conditions  set  out  in  Annex 
U  of  the  report  of  the  Sixth  Meeting  of 
the  Parties.  Today's  action  proposes  to 
extend  EPA's  regulatory  de  minimis 
exemption  for  essential  laboratory  and 
analytical  uses  through  2005  as 
consistent  with  the  Montreal  Protocol. 

Decision  X/19  also  states  that  at  the 
annual  Meetings  of  the  Parties,  on  the 
basis  of  information  reported  by  the 
Technology  and  Economic  Assessment 
Panel  (TEAP),  the  Parties  may  "decide 
on  any  uses  of  controlled  substances 
which  should  no  longer  be  eligible 


under  the  exemption  for  laboratory  and 
analytical  uses  and  the  date  from  which 
any  such  restriction  should  apply." 
Subsequently,  the  Parties  at  the 
Eleventh  Meeting  of  the  Parties  to  the 
Protocol  took  Decision  Xl/15  which 
eliminated  the  following  uses  from  the 
global  exemption  for  laboratory  and 
analytical  uses  for  controlled  substances 
from  the  year  2002  onward: 

(a)  Testing  of  oil  and  grease,  and  total 
petroleum  hydrocarbons  in  water; 

(b)  Testing  of  tar  in  road-paving 
materials;  and 

(c)  Forensic  finger-printing. 

With  today's  action,  EPA  is  proposing 
to  amend  Part  82  subpart  A,  appendix 
G  to  define  the  above  laboratory 
methods  as  non-essential  pursuant  to 
Decision  XI/15.  Under  this  proposed 
change  to  appendix  G,  production  or 
import  of  class  I  ODSs  for  these  specific 
laboratory  methods  will  be  prohibited 
beginning  January  1,  2002. 

In  the  U.S.,  class  I  ODSs  are  not  used 
for  testing  of  tar  in  road-paving 
materials  and  forensic  finger-printing. 
Thus,  we  expect  that  the  major  impact 
of  Decision  Xl/15  will  be  upon  testing 
of  oil  and  grease,  and  total  petroleum 
hydrocarbons  in  water.  EPA  requires 
testing  for  the  these  conventional 
pollutants  as  a  part  of  its  wastewater 


and  hazardous  waste  programs.  The 
analytical  methods  for  measuring  "oil 
and  grease"  include  EPA  methods 
413.1,  413.2  and  418.1,  which  use  CFC- 
113.  Pursuant  to  Decision  Xl/15, 
methods  for  testing  for  oil  and  grease  in 
water  using  class  1  ODSs  will  no  longer 
be  considered  essential  in  the  year  2002. 
Thus,  new  production  or  importation  of 
CFC-1 13  for  those  EPA  test  methods 
will  be  prohibited.  This  should  not 
cause  a  problem  for  laboratories  since 
there  are  alternative  methods  available 
for  testing  of  oil  and  grease  that  do  not 
rely  on  class  1  ODS,  and  EPA 
recommends  that  laboratories  switch  to 
these  alternative  methods.^  You  may 


'On  May  14.  1999.  EPA  published  alternative 
analytical  methods  for  these  tests  that  do  not 
require  using  class  I  ODSs:  Method  1664  Revision 
A:  N-Hexane  Extractable  Material  (HEM;  Oil  and 
Grease)  and  Silica  Gel  Treated — Hexane  Extractable 
Material  (SGR-HEM:  Nonpolar  Material)  by 
Extraction  and  Gravimetry.  EPA  promulgated 
method  9071B  to  replace  method  9070  and 
incorporates  Method  1664  for  use  in  EPA's 
Resource  Conservation  and  Recovery  Act  programs. 
For  more  information  on  method  1664,  please 
reference  EPA's  Office  of  Water  website  at 
www.epa.gpv/ost/methods/oil.htm}.  For  technical 
information  regarding  Resource  Conservation  and 
Recovery  Act  test  methods  and  regulations  please 
call  the  Office  of  Solid  Waste  Methods  information 
and  communication  exchange  at  (703)  821-4690. 
For  technical  information  regarding  testing  methods 
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use  stockpiled  CTOllS  that  was 
imported  for  production  before  January 
1,  2001  or  recycled  CFC-1 13  as  long  as 
EPA's  Office  of  Water  and  Office  of 
Solid  Waste  continue  to  accept  results 
&t)m  test  methods  using  CFC-1 13. 

Pursuant  to  Decision  X/19,  the  TEAP 
will  continue  to  make  recommendations 
for  laboratory  uses  which  no  longer 
require  class  I  ODSs.  The  Parties  to  the 
Protocol  may  remove  additional 
methods  or  uses  frttm  the  global 
laboratory  exemption  in  the  future. 
Currently,  there  are  no 
recommendations  by  the  TEAP  to 
remove  any  additional  laboratory  uses 
beyond  those  listed  in  Decision  Xl/15.  If 
the  Parties  decide  to  remove  any  other 
laboratory  uses  from  the  exemption, 
EPA  will  propose  appropriate 
regulations.  EPA  reserves  the  right  to 
determine  that  a  particular  test  method 
is  non-essential  in  the  United  States, 
even  if  it  continues  to  be  considered 
essential  by  the  Parties. 

The  current  regulations  require 
annual  certifications  from  laboratory 
customers  stating  that  the  class  I  ODSs 
produced  and/or  imported  under  the 
laboratory  exemption  will  not  be  resold 
or  used  in  manufacturing.  EPA  is 
proposing  to  amend  the  recordkeeping 
and  reporting  requirements  at  40  CFR 
82.13  so  that  these  certifications  also 
state  that  the  class  I  ODSs  obtained 
under  the  laboratory  exemption  will  be 
used  for  essential  laboratory  uses  as 
defined  by  appendix  G.  EPA  believes 
that  these  additional  requirements  will 
not  impose  additional  paperwork 
burden  on  the  regulated  entities  since 
annual  certifications  are  already 
required. 

VI.  Clarification  Regarding  Use  of 
Material  Produced  Under  Essential-Use 
Allowances  for  Non-Essential-Uses 

EPA  is  proposing  to  add  paragraph 
(t)(4)  to  section  82.4  in  order  to  clarify 
that  virgin  class  I  ODSs  produced  under 
the  authority  of  essential-use  allowances 
may  not  be  used  in  applications  that  are 
not  essential  (i.e.,  those  uses  not  listed 
in  paragraphs  (t)(2),  (t)(3),  and  appendix 
G  of  subpart  A).  The  regulations  at 
section  82.4  establish  limited  exceptions 
to  the  production  and  import  bans  for 
class  I  ODS.  The  use  or  saile  of  virgin 
class  I  ODS  produced  under  these 
exceptions  for  other  purposes  would 
circumvent  the  production  and  import 
bans  and  the  intent  of  these  exceptions. 

We  are  concerned  that  laboratories 
might  obtain  class  I  ODSs  in  excess  of 
their  own  need  under  the  general 
laboratory  exemption  with  the  intent  of 


required  under  the  Clean  Water  Act.  call  the  OfRcp 
of  Water  Resource  Center  at  (202)  260-7786. 


"recycling"  the  class  I  ODS  and  re- 
selling it  into  other  non-laboratory 
markets  at  a  profit.  Therefore,  we 
explicitly  prohibit  such  actions  in 
section  82.4(t)(4)  by  stating  that  "It  is  a 
violation  of  this  subpart  to  obtain  virgin 
class  I  ODSs  under  the  general 
laboratory  exemption  in  excess  of  actual 
need,  and  to  recycle  that  material  for 
sale  into  other  markets."  The  intent  of 
this  provision  is  not  to  disallow 
laboratories  bom  purchasing  sufficient 
class  I  ODSs  for  their  own  use,  nor  is  it 
meant  to  discourage  laboratories  from 
re-using  or  recycling  class  I  ODSs  that 
are  legitimately  used  for  essential 
laboratory  methods.  It  is  meant  to 
discourage  those  that  might  exploit  a 
potential  loophole  and  purchase 
quantities  of  ODSs  far  in  excess  of  what 
would  normally  be  necessary  for 
laboratory  uses,  nominally  "use"  the 
class  I  ODS,  and  then  "recycle"  the 
material  and  sell  it  for  use  in  non- 
laboratory  applications. 

EPA  is  aware  that  certain  companies 
extract  and  recycle  CFCs  from  N^Is  that 
are  "off-specification"  and  are  thus  not 
marketable.  These  recycled  CFCs  are 
often  sold  for  use  in  non-essential 
applications.  The  addition  of  paragraph 
(t)(4)  would  not  prevent  this  practice 
from  continuing  since  the  CFCs 
contained  in  off-specification  MDIs  are 
not  considered  virgin  material.  EPA  is 
unaware  of  any  virgin  essential-use 
material  that  is  being  sold  or  used  for 
non-essential  purposes  at  this  time,  and 
therefore  does  not  anticipate  that  this 
clarification  will  have  any  economic 
impact. 

Vn.  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 


The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Agency  to  develop 
a  process  to  allow  elected  state,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory'  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  This 
rule  imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  government.  For  the 
private  sector,  it  clarifies  existing 
requirements  and  adds  recordkeeping 
and  reporting  requirements  for  those 
who  wish  to  participate  in  a  voluntary 
program.  Thus,  it  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments; 
therefore.  EPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments  under  section  203.  Finally, 
because  this  rule  does  not  contain  a 
significant  intergovernmental  mandate, 
the  Agency  is  not  required  to  develop  a 
process  to  obtain  input  from  elected 
state,  local,  and  tribal  officials  under 
section  204. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 
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(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4  J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  It  has 
been  determined  by  0MB  and  EPA  that 
this  action  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review  under  the 
Executive  Order. 

C.  Paperwork  Reduction  Act  (PRA) 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  will 
be  prepared  by  EPA  and  sent  to  OMB. 
Once  die  ICR  in  completed,  EPA  will 
issue  a  notice  soliciting  public  comment 
on  the  ICR. 

The  information  required  in  today's 
proposed  rule,  and  that  will  be  outlined 
in  the  ICR  is  mandatory  under  section 
603(b)  of  the  CAA  which  states  that  all 
production,  import,  and  export  of  class 
I  and  class  II  ODSs  must  be  reported  to 
EPA.  EPA  is  also  requesting  information 
from  transferors  and  transferees  of 
essential-use  CFCs  to  ensure  the 
conditions  of  Decision  XII/2  and  section 
604(d)  of  the  Act  are  met,  so  that  only 
essential  MDI  products  will  be 
produced  using  essential-use  CFCs.  The 
information  collected  will  be  considered 
confidential,  and  will  only  be  released 
in  the  aggregate  to  protect  individual 
company  information. 

The  estimated  burden  will  be  set  forth 
in  the  ICR.  We  do  not  expect  this  cost 
and  burden  to  be  substantial  since 
similar  reporting  requirements  for 
transferring  production,  consumption, 
and  essential-use  allowances  are  already 
in  place  under  subpart  A.  Further,  there 
are  only  a  small  number  of  MDI 
companies  that  are  able  to  produce 
CFC-MDIs  in  the  U.S,  Thus,  the  number 
of  companies  engaged  in  transferring 
essential-use  CFC  will  be  small  as  well. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Executive  Order  131 75  (Consultation 
and  Coordination  With  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
■that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  emd  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Today's  rule  does  not  affect  the 
communities  of  Indian  tribal 
governments  since  the  only  entities 
directly  affected  by  this  rule  are  the 
companies  that  requested  essential-use 
allowEuices  or  make  use  of  the  general 
exemption  for  laboratory  uses.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule.  In  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  tribal  governments, 
EPA  specifically  solicits  additional 


comment  on  this  proposed  rule  from 
tribal  officials. 

E.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impact 
of  today's  rule  on  small  entities,  small 
entities  is  defined  as:  (1)  Pharmaceutical 
preparations  manufacturing  businesses 
(NAICS  code  325412)  that  have  less 
than  750  employees;  and  environmental 
testing  services  (NAICS  code  541380) 
that  have  annual  receipts  of  less  than  $5 
million  dollars  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  determined  that  the 
one  pharmaceutical  company  that  is  not 
receiving  essential-use  allowances  for 
use  in  CFC  MDIs  could  experience  an 
economic  impact.  The  direct  impact  of 
this  rule  is  that  this  company  will  be 
unable  to  import  or  produce  CFCs  for 
research  and  development  of  CFC  MDIs 
that  contain  active  moieties  already 
available  to  the  public.  However,  the 
economic  impact  is  not  quantifiable 
since  this  company  does  not  have  MDI 
products  that  are  approved  by  the  FDA 
and  can  be  sold  in  the  U.S.  This 
company  has  participated  in  the 
essential-use  allowance  process  since 
the  original  phaseout  of  class  I  ODS  in 
1996,  and  is  aware  that  the  U.S.  as  a 
Party  to  the  Montreal  Protocol  is  bound 
to  complete  the  transition  to  CFC-free 
MDIs. 

Environmental  testing  labs  are 
affected  by  this  rule  in  that  beginning  in 
the  year  2002  newly  imported  or 
produced  CFC-113  cannot  be  used  in 
the  testing  of  oil  and  grease,  and  total 
petroleum  hydrocarbons  in  water.  EPA 
believes  that  because  there  is  an 
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alternative  method  available,  and  that 
stockpiled  and  recycled  CFC-113  can 
continue  to  be  used  for  this  testing  if 
necessary,  that  the  economic  impact  of 
this  regulation  on  small  environmental 
testing  laboratories  is  minimal.  Further, 
alternative  methods  to  test  oil  and 
grease  that  do  not  use  ODSs  are 
available, 

Although  this  proposed  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  on  small  entities.  In  the  case  of 
environmental  testing  laboratories,  EPA 
is  minimizing  the  reporting 
requirements  associated  with  this  nde 
by  simply  amending  the  yearly 
certification  already  required  of  them 
under  existing  regulations.  In  this  case 
of  the  one  pharmaceutical  company  that 
is  not  receiving  essential-use  allowances 
for  CFCs,  we  believe  that  there  is  no 
way  to  reduce  the  impact  on  this  small 
business  while  still  complying  with 
Decision  Xn/2  of  the  Montreal  Protocol. 
We  continue  to  be  interested  in  the 
potential  impact  of  the  proposed  rule  on 
small  entities  and  welcome  comments 
related  to  these  issues. 

F.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  and  safety  risk 
that  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  E.O.  13045  as  appljdng  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  E.0. 13045  because  it 
implements  the  phase-out  schedule  and 
exemptions  established  by  Congress  in 
Title  VI  of  the  Clean  Air  Act. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 


104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  this  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards.  This 
proposed  nde  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  considering  the  use  of  any  volimtary 
consensus  standards. 

H.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and. 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  With  today's 
action  EPA  is  proposing  that  the  use  of 
CFC-113  for  testing  of  oil  and  grease  is 
no  longer  considered  "essential"  as 
consistent  with  Decision  XI/15  of  the 
Parties  to  the  Montreal  Protocol.  Thus, 
import  and  production  of  CFCs  for  this 
use  will  be  prohibited  beginning 
January  1,  2002.  EPA  believes  that  this 
will  not  substantially  affect  local  and 
state  government  implementation  of  the 
Clean  Water  Act  since  stockpiles  of 
CFC-113  produced  or  imported  prior  to 
the  year  2002,  and  recycled  material  can 
continue  to  be  used  for  these  methods. 
Further,  alternative  methods  that  do  not 
use  ODSs  are  available.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 


proposed  rule  from  State  and  local 
officials. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subiects  in  40  CFR  Part  82 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals, 
Chlorofiuorocarbons,  Exports,  Imports, 
Laboratory  and  analytical  uses.  Methyl 
chloroform.  Ozone  layer.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24,  2001, 
Christine  Todd  Whitman, 
Administrator 

40  CFR  part  82  is  proposed  to  be 
amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U,S.C.  7414.  7601,  7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Control* 

2.  Section  82.3  is  amended  by  adding 
new  definitions  in  alphabetical  order  for 
"Essential-use  chlorofluorocarbons 
(Essential  CFCs)",  and  "Essential 
metered  dose  inhaler  (Essential  MDI)", 
and  revising  the  definition  of  "Essential- 
use  allowances"  to  read  as  follows: 

§82.3    Definitions. 

***** 

Essential  Metered  Dose  Inhaler 
(Essential  MDI)  means  metered  dose 
inhalers  for  the  treatment  of  asthma  and 
chronic  obstructive  pulmonary  disease, 
approved  by  the  Food  and  Drug 
Administration  or  by  another  Party's 
analogous  health  authority  before 
December  31,  2000,  and  considered  to 
be  essential  by  the  Party  where  the  MDI 
product  will  eventually  be  sold.  If  the 
MDI  product  is  to  be  sold  in  the  U.S., 
the  active  moiety  contained  in  the  MDI 
must  be  listed  as  essential  at  21  CFR 
2.125(e). 

Essential-Use  Allowances  means  the 
privileges  granted  by  §  82.4(t)  to 
produce  class  I  substances,  as 
determined  by  allocation  decisions 
made  by  the  Parties  to  the  Montreal 
Protocol  and  in  accordance  with  the 
restrictions  delineated  in  the  Clean  Air 
Act  Amendments  of  1990. 
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Essential-Use  Chlorofluorocarbons 
(Essential-use  CFCs)  are  the  CFCs  (CFC- 
11.  CFC-12.  or  CFC-114)  produced 
under  the  authority  of  essential-use  . 
allowances  and  not  the  allowances 
themselves.  Essential-use  CFCs  include 
CFCs  imported  or  produced  by  U.S. 
entities  under  the  authority  of  essential- 
use  allowances  for  use  in  metered  dose 
inhalers,  as  well  as  CFCs  imported  or 
produced  by  non-U.S.  entities  under  the 
authority  of  privileges  granted  by  the 
Parties  and  the  national  authority  of 
another  country  for  use  in  metered  dose 
inhalers. 


3.  Section  82.4  is  amended! 

a.  By  revising  paragraph  (d). 

b.  By  rfevising  paragraph  (k). 

c.  By  revising  paragraphs  (t) 
introductory  text.  (t)(l)(i).  and  (t)(3). 

d.  By  adding  the  table  to  the  end  of 
paragraph  (t)(2). 

e.  By  adding  paragraphs  (t){l)(iii).and 
{t)(4). 

The  revisions  and  additions  read  as 
follows: 

§82.4    Prohibitions. 

***** 

(d)  Effective  January  1. 1996,  for  any 
class  I ,  Group  I.  Group  II,  Group  III. 
Group  IV,  Group  V,  or  Group  VII 
controlled  substances,  and  effective 
January  1,  2005,  for  any  class  I,  Group 
VI  controlled  substances,  no  person  may 
import  (except  for  transhipments  or 
heels],  at  any  time  in  any  control  period 


(except  for  controlled  substances  that 
are  transformed  or  destroyed,  or 
transfers  of  essential-use  CFCs)  in 
excess  of  the  amount  of  unexpended 
essential-use  allowances  or  exemptions 
as  allocated  imder  this  section,  or  the 
amount  of  unexpended  destruction  and 
transformation  credits  obtained  under 
§  82.9  held  by  that  person  imder  the 
authority  of  this  subpart  at  that  time  for 
that  control  period.  Every  kilogram  of 
excess  importation  (other  than 
transhipments  or  heels)  constitutes  a 
separate  violation  of  this  subpart.  It  is  a 
violation  of  this  subpart  to  obtain  virgin 
class  I  ODSs  imder  the  general 
laboratory  exemption  in  excess  of  actual 
need  and  to  recycle  that  material  for  sale 
into  other  markets. 
***** 

(k)  Prior  to  January  1, 1996,  for  all 
Groups  of  class  I  controlled  substances, 
and  prior  to  January  1,  2005,  for  class 
I,  Group  VI  controlled  substances,  a 
person  may  not  use  production 
allowances  to  produce  a  quantity  of  a 
class  I  controlled  substance  unless  that 
person  holds  under  the  authority  of  this 
subpart  at  the  same  time  consumption 
allowances  sufficient  to  cover  that 
quantity  of  class  I  controlled  substances 
nor  may  a  person  use  consumption 
allowances  to  produce  a  quantity  of 
class  I  controlled  substances  unless  the 
person  holds  under  authority  of  this 
subpart  at  the  same  time  production 
allowances  sufficient  to  cover  that 


quantity  of  class  I  controlled  substances. 
However,  prior  to  January  1, 1996,  for 
all  class  I  controlled  substances,  and 
prior  to  January  1,  2005  for  class  I, 
Group  VI  controlled  substances,  only 
consumption  allowances  are  required  to 
import,  with  the  exception  of 
transhipments,  heels  and  used 
controlled  substances.  Effective  January 
1, 1996,  for  all  Groups  of  class  I 
controlled  substances,  except  Group  VI, 
only  essential-use  allowances  or 
exemptions  are  required  to  import  class 
I  controlled  substances,  with  the 
exception  of  transhipments,  heels,  used 
controlled  substances,  and  essential-use 
CFCs. 
***** 

(t)  Effective  January  1, 1996,  essential- 
use  allowances  are  apportioned  to  a 
person  under  paragraphs  (t)(2)  and  (t)(3) 
of  this  section  for  the  exempted 
production  or  importation  of  specified 
class  I  controlled  substances  solely  for 
the  piuposes  listed  in  paragraphs 
(t)(l)(i)  through  (iii)  of  this  section. 

(1)  *  *  * 

(i)  Metered  dose  inhalers  (MDIs)  for 
the  treatment  of  asthma  and  chronic 
obstructive  pulmonary  disease  that  were 
approved  by  the  Food  and  Drug 
Administration  before  December  31, 
2000. 

(ii)  *  *  * 

(iii)  Laboratory  and  Analytical  Uses 
(Defined  at  appendix  G  of  this  subpart). 

(2)  *  *  * 


i"ABLE  I.— Essential  Use  Allcxjation  for  Calendar  Year  2002 


Company 


Chemical 


Quantity 
(metric  tons) 


(i)  Meter»d  Dose  Inhalers  (for  oral  inhalation)  for  Treatment  of  Asthma  and  Chronic  Obstructive  Pulmonary  Diseasa 


Amistrong  Ptiamiaceuticals  1 

Aventis  

Boehinger  Ingelheim  Pharmaceuticals 

Glaxo  SmithKline  1... 

Sctiering-Plough  Corporation  ....] 

Sidmal<  Laboratories  Inc \ 

3M  Ptiarmaceuticals  


CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 
CFC-11 


or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 
or  CFC-12 


or  CFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 
or  CFC-114 


343 
150 
743 
1016 
949 
67 
120 


(ii)  Cleaning,  Bonding  and  Surface  Acthration  Applications  for  the  Space  Shuttle  Rockets  and  Titan  Rockets 


National    Aeronautics    and    Space    Administration    (NASA)/ 1  Mettiyl  Chloroform 

Thiokol  Rocket. 
United  States  Air  Force/Titan  Rocket Methyl  Chloroform 


47 

3.4 


(3)  A  global  exemption  for  class  I 
controlled  substances  for  essential 
laboratory  and  analytical  uses  shall  be 
in  effect  through  December  31,  2005 
subject  to  the  restrictions  in  appendix  G 
of  this  subpart,  and  subject  to  the  record 
keeping  and  reporting  requirements  at 
§B2.13(u)  through  (z).  There  is  no 
amount  specified  for  this  exemption. 


(4)  Any  person  using  virgin  class  I 
ODSs  produced  under  the  authority  of 
essential-use  allowances  or  the 
essential-use  exemption  in  paragraph 
(t)(3)  of  this  section  for  anydiing  other 
than  an  essential-use  (i.e.  for  uses  other 
than  those  specifically  listed  in 
paragraph  (t)(l)  of  this  section  is  in 
violation  of  this  subpart.  Each  kilogram 


of  virgin  class  I ODS  produced  or 
imported  under  the  authority  of 
essential-use  allowances  or  the 
essential-use  exemption  and  used  for  a 
non-essential-use  is  a  separate  violation 
of  this  subpart.  Any  person  selling 
virgin  class  I  material  produced  or 
imported  imder  the  authority  of 
essential-use  allowances  or  the 
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essential-use  exemption  for  uses  other 
than  an  essential-use  is  in  violation  of 
this  subpart.  Each  kilogram  of  virgin 
class  I  ODS  produced  under  the 
authority  of  essential-use  allowances  or 
the  essential-use  exemption  and  sold  for 
a  use  other  than  an  essential-use  is  a 
separate  violation  of  this  subpart.  It  is  a 
violation  of  this  subpart  to  obtain  virgin 
class  I  ODSs  under  die  general 
laboratory  exemption  in  excess  of  actual 
need  and  to  recycle  that  material  for  sale 
into  other  markets. 
***** 

4.  Section  82.9  is  amended: 

a.  By  revising  the  section  heading. 

b.  By  revising  paragraphs  (c) 
introductory  text,  (c)(1)  introductory 
text,  (c)(l)(iv),  (c)(2)(iv),  and  (c)(4). 

c.  By  adding  paragraphs  (c)(3)(v)  and 

{§)• 
The  revisions  and  additions  read  as 

follows: 

§82.9    Availat>ility  of  allbwances  in 
addition  to  baseline  production  allowances 
for  class  I  ozone  depleting  substances— 
Intemational  transfers  of  production 
allowances,  Article  5  altowances,  essential- 
use  allowances,  and  essentialHJse  CFCs. 
***** 

(c)  A  company  may  increase  or 
decrease  its  production  allowances,  its 
Article  5  allowances,  or  its  essential-use 
allowances  for  CFCs  for  use  in  essential 
KfDIs,  by  trading  with  another  Party  to 
the  Protocol  according  to  the  provision 
under  this  paragraph  (c).  A  nation  listed 
in  appendix  C  to  this  subpart  (Parties  to 
the  Montreal  Protocol)  must  agree  either 
to  transfer  to  the  person  for  the  current 
control  period  some  amount  of 
production  or  import  that  the  nation  is 
permitted  under  the  Montreal  Protocol 
or  to  receive  from  the  person  for  the 
current  control  period  some  amount  of 
production  or  import  that  the  person  is 
permitted  imder  this  subpart.  If  the 
controlled  substance  is  produced  under 
the  authority  of  production  allowances 
and  is  to  be  returned  to  the  Party  from 
whom  production  allowances  are 
received,  the  request  for  production 
allowances  shall  also  be  considered  a 
request  for  consumption  allowances 
under  §  82.10(c).  If  the  controlled 
substance  is  produced  under  the 
authority  of  production  allowances  and 
is  to  be  sold  in  the  United  States  or  to 
another  Party  (not  the  Party  from  whom 
the  allowances  are  received),  the  U.S. 
company  must  expend  its  consumption 
allowances  allocated  under  §  82.6  and 
§  82.7  in  order  to  produced  with  the" 
additional  production  allowances. 

(1)  For  trades  from  a  Party,  the  person 
must  obtain  bom  the  principal 
diplomatic  representative  in  that 
nation's  embassy  in  the  United  States  a 


signed  document  stating  that  the 
appropriate  authority  within  that  nation 
has  established  or  revised  production 
limits  for  the  nation  to  equal  the  lesser 
of  the  maximum  production  that  the 
nation  is  allowed  under  the  Protocol 
minus  the  amount  transferred,  the 
maximum  production  that  is  allowed 
under  the  nation's  applicable  domestic 
law  minus  the  amount  transferred,  or 
the  average  of  the  nation's  actual 
national  production  level  for  the  three 
years  prior  to  the  transfer  minus  the 
production  transferred.  The  person  must 
submit  to  the  Administrator  a  transfer 
request  that  includes  a  true  copy  of  this 
document  and  that  sets  forth  the 
following: 
***** 

(iv)  The  chemical  type,  type  of 
allowance  being  transferred,  and  the 
amoimt  of  allowances  being  transferred; 

***** 

(2)*   *   * 

(iv)  The  chemical  type,  type  of 
allowance  being  transferred,  and  the 
level  of  allowances  being  transferred; 
and 

(3)*  *  * 

(v)  In  the  case  of  transfer  of  essential- 
use  allowances  the  Administrator  may 
consider  whether  the  CFCs  will  be  used 
for  production  of  essential  MDIs. 
***** 

(4)  The  Administrator  will  issue  the 
person  a  notice  either  granting  or 
deducting  production  allowances. 
Article  5  allowances,  or  essential-use 
allowances,  and  specifying  the  control 
period  to  which  the  transfer  applies, 
provided  that  the  request  meets  the 
requirement  of  paragraph  (c)(1)  of  this 
sections  for  trades  from  Parties  and 
paragraph  (c)(2)  of  this  section  for  trades 
to  Parties,  uidess  the  Administrator  has 
decided  to  disapprove  the  trade  under 
paragraph  (c)(3)  of  this  section.  For  a 
trade  bom  a  Party,  the  Administrator 
will  issue  a  notice  that  revises  the 
allowances  held  by  the  person  to  equal 
the  unexpended  production,  Article  5. 
or  essential-use  allowances  held  by  the 
person  under  this  subpart  plus  the  level 
of  allowable  production  transferred 
from  the  Party.  For  a  trade  to  a  Party,  the 
Administrator  will  issue  a  notice  that 
revises  the  production  limit  for  the 
person  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances,  essential-use  allowances,  or 
Article  5  allowances  held  by  the  person 
under  this  subpart  minus  the  amoimt 
transferred;  or 

(ii)  The  unexpended  production 
allowances,  essential-use  allowances,  or 
Article  5  allowances  held  by  the  person 
under  this  subpart  minus  the  amount  by 
which  the  United  States  average  aimual 


production  of  the  controlled  substance 
being  traded  for  the  three  years  prior  to 
the  transfer  is  less  than  the  total 
production  allowable  for  that  substance 
under  this  subpart  minus  the  amount 
transferred.  The  change  in  allowances 
will  be  effective  on  the  date  that  the 
notice  is  issued. 
***** 

(g)  Intemational  transfer  of  essential- 
use  CFCs.  (1)  For  trades  of  essential-use 
CFCs  where  the  transferee  or  the 
transferor  is  a  person  in  another  nation 
(Party),  the  transferee  must  submit  the 
information  requested  in  §  82.12(d)(2) 
and  (d)(3),  along  with  a  signed 
document  from  the  principal  diplomatic 
representative  in  the  Party's  embassy  in 
the  United  States  stating  that  the 
appropriate  authority  within  that  nation 
has  approved  the  transfer  of  the 
essential-use  CFCs. 

(2)  If  the  transfer  claim  is  complete. 
and  EPA  does  not  object  to  the  transfer, 
then  EPA  will  issue  letters  to  the 
transferor  and  the  transferee  indicating 
that  the  transfer  may  proceed.  EPA 
reserves  the  right  to  disallow  a  transfer 
if  the  transfer  request  is  incomplete,  or 
if  it  has  reason  to  believe  that  the 
transferee  plans  to  produce  MDIs  that 
are  not  essential  MDIs.  If  EPA  objects  to 
the  transfer.  EPA  will  issue  letters  to  the 
transferor  and  transferee  stating  the 
basis  for  disallowing  the  transfer.  The 
burden  of  proof  is  placed  on  the 
transferee  to  retain  sufficient  records  to 
prove  that  the  transferred  essential-use 
CFCs  are  used  only  for  production  of 
essential  MDIs.  If  EPA  ultimately  finds 
that  the  transferee  did  not  use  the 
essential-use  CFCs  for  production  of 
essential  MDIs  then  the  transferee  is  in 
violation  of  this  subpart. 
***** 

5.  Section  82.12  is  amended  by 

a.  Revising  the  section  heading. 

b.  Revising  paragraph  (a)(1) 
introductory  text. 

c.  Adding  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§  82.1 2    Domestic  transfers  for  class  I 
controlled  substances. 

(a)*  •  • 

(1)  Until  January  1.  1996.  for  all  class 
I  controlled  substances,  except  for 
Group  VI.  and  until  January  1,  2005,  for 
Group  VI,  any  person  ("transferor")  may 
transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  consumption  allowances  or 
production  allowances,  and  effective 
January  1, 1995.  for  all  class  I  controlled 
substances  any  person  ("transferor") 
may  transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  Article  5  allowances.  After 
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January  1,  2002  any  essential-use 
allowance  holder  (including  those 
persons  that  hold  essential-use 
allowances  issued  by  a  Party  other  than 
the  United  States)  ("transferor")  may 
transfer  essential-use  allowances  for 
CFCs  to  a  metered  dose  inhaler 
company  solely  for  the  manufacture  of 
essential  MDIs. 
*        •        •        *        • 

(d)  Transfers  of  essential-use  CFCs.  (1) 
Effective  January  1,  2002,  any  metered 
dose  inhaler  company  (transferor)  may 
transfer  essential-use  CFCs  to  another 
metered  dose  inhaler  company 
(transferee)  provided  that  the 
Administrator  approves  the  transfer. 

(2)  The  transferee  must  submit  a 
transfer  claim  to  the  Administrator  for 
approval  before  the  transfer  can  take 
place.  The  transfer  claim  must  set  forth 
the  following: 

(i)  The  identities  and  addresses  of  the 
transferor  and  the  transferee; 

(ii)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee. 

(iii)  The  amount  of  each  controlled 
substance  (CFC-ll,  CFC-12,  or  CFC- 
114)  being  transferred. 

(iv)  The  specific  metered  dose  inhaler 
products  (j.e.  the  MDI  drug  product  or 
active  moiety)  that  the  transferee  plans 
to  produce  with  the  transferred  CFCs. 

(v)  The  country(ies)  where  the  CFC 
metered  dose  inhalers  produced  with 
the  transferred  essential-use  CFCs  will 
be  sold  if  other  than  in  the  United 
States. 

(vi)  Certification  that  the  essential-use 
CFCs  will  be  used  in  the  production  of 
essential  MDIs.  If  the  MDIs  are  to  be 
sold  in  the  United  States,  the 
certification  must  state  that  MDIs 
produced  with  the  transferred  essential- 
use  CFCs  are  listed  as  essential  at  21 
CFR  2.125,  and  were  approved  by  the 
Food  and  Drug  Administration  before 
December  31,  2000.  If  the  MDIs 
produced  with  the  essential-use  CFCs 
are  to  be  sold  outside  the  United  States, 
the  transferee  must  certify  that  the 
metered  dose  inhalers  produced  with 
the  essential-use  CFCs  are  considered 
essential  by  the  importing  coimtry. 

(3)  The  transferor  must  submit  a  letter 
stating  that  it  concius  with  the  terms  of 
the  transfer  as  requested  by  the 
transferee. 

(4)  Once  the  transfer  claim  is 
complete,  and  if  EPA  does  not  object  to 
the  transfer,  then  EPA  will  issue  letters 
to  the  transferor  and  the  transferee 
within  10  business  days  indicating  that 
the  transfer  may  proceed.  EPA  reserves 
the  right  to  disallow  a  transfer  if  the 
transfer  request  is  incomplete,  or  if  it 
has  reason  to  believe  that  the  transferee 


plans  use  the  essential-use  CFCs  in 
anything  other  than  essential  MDIs.  If 
EPA  objects  to  the  transfer,  within  EPA 
will  issue  letters  to  the  transferor  and 
transferee  stating  the  basis  for 
disallowing  the  transfer.  The  burden  of 
proof  is  placed  on  the  transferee  to 
retain  sufficient  records  to  prove  that 
the  transferred  essential-use  CFCs  are 
used  only  for  production  of  essential 
MDIs.  If  EPA  ultimately  finds  that  the 
transferee  did  not  use  the  essential-use 
CFCs  for  production  of  essential  MDIs 
then  the  transferee  is  in  violation  of  this 
subpart. 
***** 

6.  Section  82.13  is  amended: 

a.  By  revising  paragraphs  (f)(2)(xv) 
and  (f)(3)(xii). 

b.  By  revising  paragraphs  (g)(l)(xvi) 
and  (g)(4)(xiii). 

c.  By  revising  paragraph  (u). 

d.  By  revising  paragraph  (v). 

e.  By  revising  paragraph  (y) 
introductory  text. 

The  revisions  read  as  follows: 

§  82.1 3    Recordkeeping  and  reporting 
requirements. 

***** 

(f)  *   *   * 

(2)  *    *    * 

(xv)  Written  certifications  that 
quantities  of  controlled  substances, 
meeting  the  purity  criteria  in  appendix 
G  of  this  subpart,  were  purchased  by 
distributors  of  laboratory  supplies  or  by 
laboratory  customers  to  be  used  only  in 
essential  laboratory  and  analytical  uses 
as  defined  by  appendix  G,  and  not  to  be 
resold  or  used  in  manufactvuing. 
***** 

(3)  *    *    * 

(xii)  In  the  case  of  laboratory 
essential-uses,  certifications  from 
distributors  of  laboratory  supplies  that 
controlled  substances  were  purchased 
for  sale  to  laboratory  customers  who 
certify  that  the  substances  will  only  be 
used  for  essential  laboratory  and 
analytical  uses  as  defined  by  appendix 
G  of  this  subpart,  and  will  not  be  resold 
or  used  in  manufactiuing;  or,  if  sales  are 
made  directly  to  laboratories, 
certification  from  laboratories  that  the 
controlled  substances  will  only  be  used 
for  essential  laboratory  and  analytical 
uses  (defined  at  appendix  G  of  this 
subpart)  and  will  not  be  resold  or  used 
in  manufactiuing. 
*        •        *        •        • 

(g)*  *  * 

(D*  *  * 

(xvi)  Copies  of  certifications  that 
imported  controlled  substances  are 
being  purchased  for  essential  laboratory 
and  analytical  uses  (defined  at  appendix 
G  of  this  subpart)  or  being  purchased  for 


eventual  sale  to  laboratories  that  certify 
that  Controlled  substances  are  for 
essential  laboratory  and  analytical  uses 
(defined  at  appendix  G  of  this  subpart). 

*        *        •        *        * 

(4)*   *    * 

(xiii)  The  certifications  from  essential- 
use  allowance  holders  stating  that  the 
controlled  substances  were  purchased 
solely  for  specified  essential-uses  and 
will  not  be  resold  or  used  in 
manufactiu-ing;  and  the  certifications 
from  distributors  of  laboratory  supplies 
that  the  controlled  substances  were 
purchased  solely  for  eventual  sale  to 
laboratories  that  certify  the  controlled 
substances  are  for  essential  laboratory 
and  analytical  uses  (defined  at  appendix 
G  of  this  subpart),  or  if  sales  are  made 
directly  to  laboratories,  certifications 
frtjm  laboratories  that  the  controlled 
substances  will  only  be  used  for 
essential  laboratory  and  analytical  uses 
(defined  at  appendix  G  of  this  subpart) 
and  will  not  be  resold  or  used  in 
manufactiuing. 
***** 

(u)  Any  person  allocated  essential-use 
allowances  who  submits  an  order  to  a 
producer  or  importer  for  a  controlled 
substance  must  report  the  quarterly 
quantity  received  from  each  producer  or 
importer. 

(v)  Any  distributor  of  laboratory 
supplies  receiving  controlled  substances 
imder  the  global  laboratory  essential-use 
exemption  for  sale  to  laboratory 
customers  must  report  quarterly  the 
quantity  received  of  each  controlled 
substance  from  each  producer  or 
importer. 
***** 

(y)  A  laboratory  customer  purchasing 
a  controlled  substance  under  the  global 
laboratory  essential-use  exemption  must 
provide  the  producer,  importer  or 
distributor  with  a  one-time-per-year 
certification  for  each  controlled 
substance  that  the  substance  will  only 
be  used  for  essential  laboratory  and 
analytical  uses  (defined  at  appendix  G 
of  this  subpart)  and  not  be  resold  or 
used  in  manufactiuing.  The  certification 
must  also  include: 
***** 

7.  The  heading  and  paragraph  1  of 
appendix  G  to  subpart  A  is  revised  to 
read  as  follows: 

Appendix  t:  to  Subpart  A  of  Part  82 — 
UNEP  Recommendations  for  Conditions 
Applied  to  Exemption  for  Essential 
Laboratory  and  Analytical  Uses 

1.  Essential  laboratory  and  analytical  uses 
are  identified  at  this  time  to  include 
equipment  calibration;  use  as  extraction 
solvents,  diluents,  or  carriers  for  chemical 
analysis;  biochemical  research;  inert  solvents 
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for  chemical  reactions,  as  a  carrier  or 
laboratory  chemical  and  other  critical 
analytical  and  laboratory  purposes.  Pursuant 
to  Decision  XI/15  of  the  Parties  to  the 
Montreal  Protocol,  effective  January  1,  2002 
the  following  uses  of  class  I  controlled 
substances  are  not  considered  essential  under 
the  global  laboratory  exemption: 

a.  Testing  of  oil  and  grease,  and  total 
petroleum  hydrocarbons  in  water; 

b.  Testing  of  tar  in  road-paving  materials; 
and 

c.  Forensic  flnger  printing. 
Production  for  essential  laboratory  and 

analytical  purposes  is  authorized  provided 

that  these  laboratory  and  analytical 

chemicals  shall  contain  only  controlled 

substances  manufactured  to  the  following 

purities: 

CTC  (reagent  grade)— 99.5 

1,1,1  .trichloroethane — 99.5 

CFC-ll— 99.5 

CFC-13— 99.5 

CFC-12— 99.5 

CFC-113— 99.5 

CFC-114— 99.5 

Other  w/  Boiling  P>20  degrees  C— 99.5 

Other  w/  Boiling  P<20  degrees  C— 99.0 


[PR  Doc.  01-27383  Filed  10-31-01;  8:45  am] 

BILLING  COOE  6S60-50-P 

DEPARTMENT  OF  DEFENSE 


48  CFR  Part  203 
[DFARS  Case  99-0028] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Anticompetitive  Teaming 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to  add 
policy  addressing  exclusive  teaming 
arrangements.  The  proposed 
amendments  specify  that  certain 
exclusive  teaming  arrangements  may 
evidence  violations  of  the  antitrust  laws. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
December  31,  2001,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
http:dfars@acq.osd.mil.  Please  cite 


DFARS  Case  99-D028  in  the  subject  line 
of  e-mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  Schneider, 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  99-D028. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://eniissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Schneider,  (703)  602-0326. 
Please  cite  DFARS  Case  99-D028. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  DFARS 
Subpart  203.3  to  add  a  definition  of 
"exclusive  teaming  arrangement"  and  to 
specify  that  certain  exclusive  teaming 
arrangements  may  evidence  violations 
of  the  antitrust  laws.  DoD  previously 
published  a  proposed  rule  on  this 
subject  at  64  FR  63002,  November  18, 
1999.  As  a  result  of  public  comments 
received  on  the  previous  proposed  rule, 
DoD  is  publishing  this  revised  proposed 
rule  to  clarify  that  not  all  exclusive 
teaming  arrangements  evidence 
violations  of  the  antitrust  laws. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  DoD  does  not  expect  frequent 
use  of  anticompetitive  teaming 
arrangements  by  contractors  or 
subcontractors.  Therefore,  DoD  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
99-D028! 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  203 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  part  203  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  203  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Chapter  1 . 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

2.  Sections  203.302  and  203.303  are 
added  to  read  as  follows: 

203.302  Definition*. 

Exclusive  teaming  anangement  means 
that  two  or  more  companies  agree,  in 
writing,  through  understandings,  or'by 
any  other  means,  to  team  together  on  a 
procurement  and  further  agree  not  to 
team  with  any  other  competitors  on  that 
procurement. 

203.303  Reporting  suspected  antitrust 
violations. 

(c)(i)  Practices  or  events  that  may 
evidence  violations  of  the  antitrust  laws 
also  include  exclusive  teaming 
arrangements  when  all  of  the  following 
conditions  exist: 

(A)  One  or  a  combination  of  the 
companies  participating  on  the  team  is 
the  sole  provider  of  a  product  or  service 
that  is  essential  for  contract 
performance; 

(B)  The  teaming  arrangement  impairs 
competition:  and 

(C)  Government  efforts  to  eliminate 
the  teaming  arrangement  are  not 
successful. 

(ii)  This  policy  applies  only  to 
exclusive  teaming  arrangements  that 
meet  all  three  of  the  conditions  in 
paragraph  (c)(i)  of  this  section  and 
should  not  be  misconstrued  to  imply 
that  all  exclusive  teaming  arrangements 
evidence  violations  of  the  antitrust  laws. 

IFR  Doc.  01-27370  Filed  10-31-01:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66296  FRL-6808-4] 

Oxadixyl;  Cancellation  Order 
AGENCY:  Environmental  Protection 


Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  a 
cancellation  order  that  was  signed 
September  27,  2001,  ordering 
cancellations  as  requested  by  Syngenta 
Crop  Protection,  Inc.,  and  Gustafson 
LLC  for  registrations  of  pesticide 
products  containing  2-methoxy-N-(2- 
oxo-1.3-oxazolidin-3-yl)-acet-2'.6'- 
xylidide  (oxadixyl)  and  accepted  by 
O'A,  pursuant  to  section  6(f)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  This  order 
follows  up  an  August  15,  2001.  notice 
of  receipt  of  requests  for  registration 
cancellations.  In  that  notice,  EPA 
requested  comments  on  the  proposed 
cancellations  and  indicated  that  it 
would  issue  an  order  confirming  the 
voluntary  registration  cancellations. 
Any  distribution,  sale,  or  use  of 
canceled  oxadixyl  products  is  only 
permitted  in  accordance  with  the  terms 
of  the  existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  The  cancellations  were  effective 
September  27,  2001. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
W.  Pates,  Jr.,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460, 
telephone  number:  (703)  30&-8195;  fax 
number:  (703)  308-7042;  e-mail  address: 
pates.john@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 


affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
oxadixyl  products.  The  Congressional 
Review  Act,  5  U.S.C.  801,  et  seq.  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  fact  sheet  on 
oxadixyl  and  the  volimtary  cancellation 
decision  is  also  available  on  EPA's 
website  at  http://www.epa.gov/ 
pesticides/reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-66296.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 


Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Receipt  of  Request  to  Cancel 
Registrations 

A.  Background 

Oxadixyl  is  a  member  of  the 
phenylamide  family  and  is  a  systemic 
fungicide  for  seed  treatment,  which  is 
registered  for  use  on  alfalfa,  barley, 
beans,  beets  (garden),  broccoli,  Brussels 
sprouts,  buckwheat,  cabbage,  carrot 
(including  tops),  cauliflower,  celery, 
clover,  collards,  com  (field  com,  pop 
com,  sweet  com),  cotton,  cuciunber, 
eggplant,  gourds,  grass  forage/fodder/ 
hay,  kale,  kohlrabi,  lespedeza,  lettuce, 
lupine,  melons  (water  melons, 
cantaloupe),  millet  (proso-broomcom), 
mustard,  oats,  parsley,  parsnip,  peas, 
pepper  (chili  type),  pimento,  pumpkin, 
radish,  rape,  rhubarb,  rutabaga,  rye, 
sorghimi,  soybeans,  spinach,  squash 
(summer,  winter),  sugar  beet,  sunflower, 
tomato,  trefoil,  triticale,  turnip,  vetch, 
golf  course  turf,  and  residential  lawns. 

On  April  23,  2001,  and  on  May  11, 
2001 ,  the  Agency  received  letters  bom 
Gustafson  LLC  (end-use  product 
registrant)  and  Syngenta  Crop 
Protection,  Inc.  (technical  and  end-use 
product  registrant),  respectively, 
requesting  voluntary  cancellation  of  all 
their  products  containing  oxadixyl. 
Over  the  years,  the  market  for  these 
products  has  declined. 

Pursuant  to  section  6(f)(1)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA 
announced  receipt  of  this  request  from 
Syngenta  Crop  Protection,  Inc.  and 
Gustafson  LLC  in  a  Federal  Register 
Notice  published  on  August  15,  2001 
(66  FR  42854)  {FRL-6796-4).  Relative  to 
the  notice,  EPA  provided  a  30-day 
period.  Both  registrants  requested  that 
the  Administrator  waive  the  180-day 
comment  period  provided  under  FIFRA 
section  6(f)(1)(c),  and  EPA  granted  these 
requests. 

No  public  comments  were  received 
during  the  30-day  comment  period. 

B.  Requests  for  Voluntary  Cancellation 
of  Products 

Pursuant  to  FIFRA  section  6(f)(1)(A), 
the  registrants  submitted  requests  for 
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voluntary  cancellation  of  registrations 
for  their  products  containing  oxadixyl. 
The  registrations  for  which 
cancellations  were  requested  are 
identified  in  the  following  Table  1. 

Table  1  .—Product  Registration 
Cancellation  Requests 


Company 

Registration 
Number 

Product 

Syngenta 
Crop  Pro- 
tection, Inc 

100-857 
100-858 

Oxadixyl 
Technical 
Fungicide 

Sandofan 
31 F  Fun- 
gicide 

Gustafson 
LLC 

7501-97 

Anchor 
Flowabte 
Fungicide 

m.  Cancellation  Order 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  EPA  has  approved  the  requested 
registration  cancellations.  Accordingly, 
the  Agency  orders  that  the  registrations 
identified  in  Table  1  are  canceled.  Any 
distribution,  sale,  or  use  of  existing 
stocks  of  the  products  identified  in 
Table  1  in  a  manner  inconsistent  with 
the  terms  of  this  Order  or  the  Existing 
Stock  Provisions  in  Unit  IV.  of  this 
Federal  Register  Notice  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  of  FIFRA  and/or  section 
12(a)(1)(A)  of  FIFRA. 

IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  June  26. 
1991  (56  FR  29362)  (FRL-3846-4),  as 
those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
cancellation. 

A.  Sale  and  distribution 

All  sale  and  distribution  of  the 
existing  stocks  shall  be  unlawful  as  of 
1  year  from  the  effective  date  of  the 
cancellation  order,  except  for  the 
purposes  of  shipping  such  stocks  for 
export  consistent  with  section  17  of 
FIFRA  or  for  proper  disposal. 

B.  Use  of  the  Existing  Stocks  by  Persons 
Other  Than  the  Registrants  Shall  Be 
Legal  Until  Such  Stocks  Are  Exhausted. 

V.  Notification  of  Intent  to  Revoke 
Tolerances 

This  Notice  also  serves  as  an  advance 
notification  that  the  Agency  intends  to 
revoke  the  related  tolerance  listed  in  40 
CFR,  for  the  canceled  registrations  listed 


in  this  notice,  unless  there  is  a  request 
from  the  public  to  support  the  tolerance 
for  import  purposes. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  for  which 
FIFRA  registrations  no  longer  exist,  to 
protect  the  food  supply  of  the  U.S.  and 
to  discourage  the  misuse  of  pesticides 
within  the  United  States.  In  many  cases 
the  cancellation  of  a  food  use  in  the  U.S. 
indicates  that  there  are  insufficient 
domestic  residue  data  or  other 
information  to  support  the  continuation 
of  the  tolerance  and  an  uncertain 
amount  of  relevant  data  concerning 
residues  on  imported  food.  In  the 
absence  of  relevant  data,  EPA  is  unable 
to  make  a  safety  finding  regarding  the 
treated  food  entering  the  U.S.  Upon 
request,  EPA  will  provide  interested 
parties  with  its  import  tolerance  policy 
and  data  requirements,  explaining  how 
an  interested  party  should  go  about 
seeking  to  retain  a  tolerance  for  import 
purposes. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  October  25.  2001. 

Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  01-27468  Filed  10-31-01;  8:45  am) 
8ILLJNG  CODE  6S60-S0-S 


DEPARTMENT  OF  AGRICULTURE 


Rural  Utilities  Service 

Rnancing  for  Household  Water  Well 
Systems 

agency:  Rural  Utilities  Service,  USDA. 
ACTKM:  Notice. 

summary:  The  Water  and  Environmental 
Program  within  the  Rural  Utilities 
Service  (RUS)  seeks  written  comments 
on  the  need  for  a  program  which  is 
specifically  tailored  to  financing 
household  wells,  both  new  wells  and 
well  repairs. 

DATES:  Interested  parties  must  submit 
written  comments  on  or  before 
December  31,  2001. 
ADDRESSES:  Submit  written  comments 
to  Robin  Meigel,  Finance  Specialist, 
Rural  Utilities  Service,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  stop  1569, 
room  1246,  Washington,  DC  20250- 
1569.  RUS  requires,  in  hard  copy,  a 
signed  original  and  3  copies  of  all 
comments  (7  CFR  1700.4).  In  addition, 


parties  may  submit  an  electronic  version 
by  e-mail  in  either  WordPerfect  or 
MSWord  format  to 

rmeigel@rus.usda.gov.  Comments  will 
be  available  for  public  inspection  during 
normal  business  hours  (7  CFR  part  1). 
FOR  FURTHER  INFORMATION- CONTACT:  For 
further  information  contact  Robin 
Meigel,  Finance  Specialist,  Rural 
Utilities  Service,  United  States 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  stop  1569. 
room  1246,  Washington,  DC  20250- 
1569.  Phone:  202-720-9452.  Fax:  202- 
720-7491.  E-mail: 
rmeigel@rus.  usda.gov. 

Background 

The  conference  committee  resolving 
differences  in  the  legislation  for 
appropriations  for  the  U.S.  Department 
of  Agriculture  ("USDA")  for  the  fiscal 
year  ending  September  30.  2001  issued 
Conference  Report  106-948.  ordered  to 
be  printed  on  October  6,  2000.  In  this 
report,  the  conferees  directed  USDA  to 
fund  the  completion  of  a  study  by  the 
National  Ground  Water  Association  that 
would  identify  and  develop  strategies  to 
address  economic,  legal,  technological, 
or  public  health  issues  that  must  be 
addressed  prior  to  developing  a  publicly 
financed  program  to  assist  individual 
low  and  moderate  income  households  to 
secure  financing  for  the  installation  or 
refurbishing  of  individually  owned 
household  water  well  systems. 

In  accordance  with  this  directive,  an 
advisory  and  assistance  contract  has 
been  entered  into  with  the  National 
Ground  Water  Association  for  the 
purposes  stated.  USDA  also  invites  the 
views  of  all  interested  parties  on  this 
topic. 

Dated:  October  26.  2001. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 
|FR  Doc.  01-27478  Filed  10-31-01:  8:45  ami 

BILLINO  COOe  3410-1S-P 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Notice 

AGENCY:  U.S.  Commission  on  Civil 
Rights. 

DATE  AND  TIME:  Friday.  November  9. 

2001,9:30  a.m. 

PLACE:  Commission  on  Civil  Rights!  624 

Ninth  Street,  NW..  Room  540, 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 
n.  Approval  of  Minutes  of  October  12. 
2001  Meeting 
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in.  Announcements  i 

IV.  Staff  Director's  Report    I 

V.  State  Advisory  Committee 

Appointments  for  Alaska, 
California,  Iowa,  Mississippi,  New 
Jersey,  Nevada,  North  CaroHna, 
South  Carolina,  Vermont,  and 
Washington 

VI.  Election  Refoim  Recommendations 
Vn.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson,  Press  and 
Communications  (202)  376-8312. 

Michael  L.  Foreman, 

Acting  Deputy  General  Counsel. 

[FR  Doc.  01-27606  Filed  10-30-01;  2:46  pml 

BILIJNG  CODE  6335-0-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 


DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration.  ' 

Title:  Information  for  Assessment  of 
U.S.  Domestic  Steel  Capacity  Pursuant 
to  President's  Steel  Initiative. 

Agency  Form  Number:  N/jA. 

OMB  Number:  None.         | 

Type  of  Request:  Emergency 
Submission.  > 

Burden:  175  hours.  i 

Number  of  Respondents:  35. 

Avg.  Hours  Per  Response:  5  hours. 

Needs  and  Uses:  The  Administration 
is  currently  conducting  multilateral 
negotiations  on  global  overcapacity  with 
steel  producers  as  part  of  the  President's 
Steel  Initiative  announced  on  Jime  5, 
2001 .  During  the  first  round  of 
negotiations  held  at  the  Organization  for 
Economic  Co-operation  and 
Development  (OECD)  in  September 
2001 ,  there  was  consensus  among  the  39 
participating  governments  that  the 
global  excess  of  inefficient  steelmaking 
capacity  is  a  central  problem  affecting 
the  steel  trade.  The  participants  at  the 
OECD  meeting  recognized  the 
differences  among  governments 
regarding  definitions  of  inefficient  or 
excess  capacity,  and  acknowledged  that 
in  market-oriented  economies,  decisions 
to  reduce  capacity  will  be  decided  by 
individual  firms,  not  governments. 
Therefore,  they  proposed  that  the 
negotiations  proceed  with  a  "self 
assessment"  in  which  each  participating 
governments  agreed  to  consult  with 
individual  steel  producers  in  their  own 


countries  over  the  next  two  months  and 
evaluate  the  long  term  economic 
viability  of  their  steel  facilities  in  an 
open  global  market,  identify  the 
response  of  their  steel  companies  to 
changing  competitive  conditions  in 
world  steel  markets  in  recent  years,  and 
consider  what  further  actions  their 
industry  is  likely  to  take.  The  results  of 
these  government/producer 
consultations  would  then  be  discussed 
at  the  next  roimd  of  negotiations, 
currently  scheduled  to  take  place  in 
December  2001 .  The  Department  must 
collect  certain  information  from  major 
U.S.  steel  producers  to  conduct  the  self 
assessment  and  evaluation  required  to 
support  these  negotiations. 

Affected  Public:  Businesses  or  other 
for-profits. 

Frequency:  Once. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution,  NW.,  Washington,  DC 
20230  or  via  internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  5  days  of 
the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  October  26,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 

Office  of  the  Chief  Information  Officer. 

IFR  Doc.  01-27407  Filed  10-31-01;  8:45  am] 

BILLING  CODE  351fr-0&-* 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-818,  A-489-805] 

Certain  Pasta  from  Italy  an6  Turlcey: 
Extension  of  Rnal  Results  of 
Antidumping  Duty  Admlnlstfative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyman  Armstrong  at  (202)  482-3601, 
Office  of  AD/CVD  Enforcement  VI, 
Group  II,  Import  Administration, 
International  Trade  Administration, 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW., 
Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  issue  (1)  the 
preliminary  results  of  a  review  within 
245  days  after  the  last  day  of  the  month 
in  which  occurs  the  anniversary  of  the 
date  of  publication  of  an  order  or 
finding  for  which  a  review  is  requested, 
and  (2)  the  final  results  within  120  days 
after  the  date  on  which  the  preliminary 
results  are  published.  However,  if  it  is 
not  practicable  to  complete  the  review 
within  that  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  results  to  a  maximum  of 
365  days  and  the  final  results  to  a 
maximum  of  180  days  (or  300  days  if 
the  Department  does  not  extend  the 
time  limit  for  the  preliminary  results) 
from  the  date  of  the  pubUcation  of  the 
preliminary  results. 

Background 

On  September  6,  2000,  the 
Department  published  a  notice  of 
initiation  of  the  administrative  reviews 
of  the  antidumping  duty  orders  on 
certain  pasta  from  Italy  and  Turkey, 
covering  the  period  July  1, 1999  to  Jime 
30,  2000  (65  FR  53980).  On  June  28, 
2001,  the  Department  issued  the 
preliminary  results  of  these  reviews  (66 
FR  34414,  66  FR  34410).  The  final 
results  are  currently  due  no  later  than 
October  26,  2001. 

Extension  of  Final  Results  of  Reviews 

We  determine  that  it  is  not  practicable 
to  complete  the  final  results  of  these 
reviews  within  the  original  time  limits. 
Therefore,  we  are  extending  the  time 
limits  for  completion  of  the  final  results 
until  no  later  than  December  25,  2001. 
See  Decision  Memorandum  from 
Melissa  Skinner  to  Holly  Kuga,  dated 
October  26.  2001,  which  is  on  file  in  the 
Central  Records  Unit,  B-099  of  the  main 
Commerce  Building. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  October  26.  2001. 
Holly  Kuga, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  01-27482  Filed  10-31-01;  8:45  am] 

BILUNG  CODE  361»-0&-P 


Federal  Register/ Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Notices 


55161 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-583-831] 

Certain  Stainless  Steel  Sheet  and  Strip 
in  Coils  From  Taiwan:  Extension  of 
Final  Determination  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  determination  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  Umit  for  the  final  determination  of 
the  review  of  stainless  steel  sheet  and 
strip  in  coils  from  Taiwan.  This  review 
covers  the  period  June  8, 1999  through 
Jime  30,  2000. 

EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  Enforcement  Group 
ID— -Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-1102. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2000). 

Background 

On  September  6,  2000,  the 
Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  for  the  period  of 
January  4,  1999  through  Jime  30,  2000 
(65  FR  53980).  On  November  30,  2000, 
the  Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  for  the  correct 
period  of  June  8, 1999  through  June  30, 
2000. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary 
determination,  to  issue  its  final  results 


by  an  additional  60  days.  Completion  of 
the  final  results  within  the  120-day 
period  is  not  practicable  for  the 
following  reasons: 

•  This  review  involves  certain 
complex  issues  [i.e.,  identification  of 
home  market  sales). 

•  Yieh  United  Steel  Corporation  has 
been  instructed  to  revise  certain 
significant  portions  of  its  responses 
during  this  review. 

•  The  review  involves  a  large  number 
of  transactions  and  complex 
adjustments. 

•  The  review  involves  middleman 
dumping  issues. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  the  Department 
is  extending  the  time  period  for  issuing 
the  final  determination  of  review  by  60 
days  until  February  4,  2002.  , 

Dated:  October  25.  2001. 
Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  01-27394  Filed  10-31-01;  8:45  am] 

BILLING  COOE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  102601A] 

Proposed  Information  Collection; 
Comment  Request;  Northeast  Region 
Raised  Footrope  Whiting  Trawl 
Exemption  Requests  and  Notifications 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  [December  31, 
2001]. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  the 
Internet  at  MClayton®doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 


be  directed  to  Peter  Christopher,  NMFS. 
1  Blackburn  Drive.  Gloucester,  MA 
01930  (phone  978-281-9288). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Massachusetts  Division  of  Marine 
Fisheries  has  been  conducting  an 
experimental  fishery,  referred  to  as  the 
Raised  Footrope  Whiting  Trawl 
Experimental  Fishery  (Raised  Footrope 
Experiment),  to  allow  trawlers  to  target 
whiting,  red  hake,  dogfish  and  other 
small  mesh  species  using  a  raised 
footrope  trawl.  The  experiment  was 
designed  to  assess  the  effectiveness  of  a 
raised  footrope  small  mesh  otter  trawl  in 
reducing  bycatch  of  regulated 
multispecies.  Framework  Adjustment  35 
to  the  Multispecies  Fishery  Management 
Plan  made  the  Raised  Footrope 
Experiment  a  multispecies  exempted 
fishery.  The  coUection-of-information 
requirements  are:  (1)  a  request  for  a 
certificate  to  fish  in  the  Raised  Footrope 
Whiting  Trawl  Exemption,  and  (2)  a 
notification  of  intention  to  withdraw 
from  the  Raised  Footrope  Whiting  Trawl 
Exemption.  Requests  for  a  certificate 
identify  the  person,  the  vessel  name,  the 
permit  number,  and  how  long  he/she 
intends  to  fish  in  the  exemption  area  (no 
less  than  7  days  but  not  more  than  4 
months).  These  coUection-of- 
information  requirements  were 
approved  by  OMB  under  emergency 
procedures  for  6  months:  NOAA  Is 
soliciting  comments  on  its  intent  to 
request  a  3-year  Paperwork  Reduction 
Act  approval  for  the  requirements.< 

n.  Method  of  Collection 

Requests  and  notifications  are  made 
by  telephone. 

m.  Data 

OMB  Number.  0648-0422. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations  (commercial 
fishermen). 

Estimated  Number  of  Respondents: 
288. 

Estimated  Time  Per  Response:  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  230  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $2,419. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
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(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  25.  2001. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer.  \ 

[FR  Doc.  01-27481  Filed  10-3ll-01;  8:45  am) 

BIUJNG  COOE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fltier  Textile 
Products  Produced  or  Manufactured  in 
ttie  Arab  Republic  of  Egypt 

October  26.  2001. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
statiis  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  TexUle  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  66721,  pubhshed  on 
November  7,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  26,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  26,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fitter  textile  products,  produced  or 
manufactured  in  Egypt  and  exported  during 
the  twelve-month  period  which  began  on 
January  1,  2001  and  extends  through 
December  31,  2001. 

Effective  on  November  1,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

Fabric  Group 

218-220,  224-227, 

137,016,868  square 

313-02,  314-03, 

meters. 

315-0",  317-05 

and  326-06.  as  a 

group. 

Sublevel  within  Fab- 

ric Group 

227 

27,013,902  square 

meters. 

Levels  not  in  a  group 

300/301  

15,668,997  kilograms 

of  which  not  more 

than  4.914,348  kilo- 

grams shall  be  in 

Category  301 . 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,2000 

2  Category  313-0:  all  HTS  numbers  except 
5208523035,  5208.52.4035  and 
5209.51.6032. 

3  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

"Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

5  Category  317-0:  all  HTS  numbers  except 
520859.2085. 

s  Category  326-0:  all  HTS  numbers  except 
5208.59.2015,  5209.59.0015  and 

5211.59.0015. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 


Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-27429  Filed  10-31-01;  8:45  a.m. 
BIUJNG  COOE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adlustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In  Russia 

October  26,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

limit. 

EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Oilice  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  435  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  66  VR  28425,  pubhshed  on  May  23, 
2001. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  26,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  18,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
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concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Russia  and  exported  during  the  twelve- 
month period  which  began  on  )anuary  1, 
2001  and  extends  through  December  31, 
2001. 

Effective  on  November  1,  2001,  you  are 
directed  to  increase  the  current  limit  for 
Category  435  to  61,276  dozen  ',  as  provided 
for  under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-27430  Filed  10-31-01;  8:45  am) 
BILUNO  COOE  3S1&-OR-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-C0001] 

Honeywell  Consumer  Products,  lr>c. 
(Fornterty  Known  as  Duracraft  Corp.) 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consiuner  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  h  is  the  poUcy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20.  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Honeywell 
Consumer  Products,  Inc.  (formerly 
known  as  Duracraft  Corp.),  a 
corporation  containing  a  civil  penalty  of 
$800,000. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  vdth 
the  Office  of  the  Secretary  by  November 
16.  2001. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  02-COOOl,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jimmie  L.  Williams,  Jr.,  Trial  Attorney, 
Office  of  the  General  Counsel, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0980, 1376. 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  2000. 


SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  October  29.  2001. 
Todd  A.  Stevenson, 

Acting  Secretary. 

[CPSC  Docket  No.  02-COOOll 

In  the  Matter  of  Honeywell  Consumer 
Products,  Inc.  (formerly  known  as 
Duracraft  Corp.);  Settlement  Agreement 
and  Order 

1.  Honeywell  Consumer  Products,  Inc. 
("HCP"),  formerly  known  as  Duracraft 
Corp.  ("Duracraft"),  enters  into  this 
Settlement  Agreement  and  Order  with 
the  staff  ("staff")  of  the  U.S.  Consumer 
Product  Safety  Commission 
("Commission")  in  accordance  with  16 
CFR  part  1118,  section  20  of  the 
Commission's  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act  ("CPSA"). 

I.  The  Parties 

2.  The  Commission  is  an  independent 
federal  regulatory  agency  responsible  for 
the  enforcement  of  the  CPSA,  15  U.S.C. 
2051-2084. 

3.  HCP  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Massachusetts.  HCP's  principal  offices 
are  located  at  250  Turnpike  Road, 
Southborough.  Massachusetts  01772. 
Duracraft  was  a  corporation  organized 
under  the  laws  of  the  State  of 
Massachusetts.  Honeywell  Inc. 
("Honeywell")  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware. 

4.  On  February  16, 1996,  Honeywell 
made  a  tender  offer  to  acquire  the 
corporate  stock  of  Duracraft.  On  May  1, 
1996,  Duracraft  became  a  wholly-owned 
subsidiary.  In  November  1996,  Duracraft 
changed  its  name  to  Honeywell 
Consumer  Products,  Inc.  Duracraft 
currently  exists  as  a  d/b/a  for  HCP. 

n.  staff  Allegations 

DH  3000/DH  900  Humidifiers 

5.  From  1990  through  May,  1996,  and 
in  June  1996,  after  it  was  acquired  by 
Honeywell,  Duracraft  imported  and 
distributed  approximately  1  million  DH 
3001-3006  and  DH  901-904  warm  mist 
humidifiers  in  the  United  States.  These 
humidifiers  were  then  sold  to 
consumers  throughout  the  U.S.  for  use 
in  or  around  a  household  or  residence. 
Therefore,  Duracraft  and  Honeyv\'ell 
were  "manufacturers"  of  a  "consumer 
product"  "distributed  in  commerce" 
pursuant  to  15  U.S.C.  2G52(a)(l),  (4)  and 

(11). 

6.  The  humidifiers  contained  a  water 

tank,  base,  heating  element,  and  a  mist 


chamber.  Water  passed  from  the  tank 
into  the  base,  and  the  heating  element, 
located  in  the  mist  chamber,  heated  the 
water  to  vaporization  temperature.  The 
water  vapor  rose  through  the  mist 
chamber  where  it  mixed  with  cooler  air, 
and  was  discharged  into  the 
surrounding  environment  by  a  blower 
and  natural  convection.  A  sensor  rod  or 
float  switch  shut  the  humidifier  off 
when  the  water  reservoir  tank  became 
empty. 

7.  Duracraft  manufactured  the  DH 
3000  series  humidifiers  until  1991.  In 
1991.  Duracraft  redesigned  the 
humidifier  because  of  leakage  from  the 
water  tank,  and  re-named  it  the  DH  900 
series.  The  DH  900  series  was 
manufactured  without  significant  design 
change  until  October  1994.  Duracraft 
informed  CPSC  staff  that  the  units 
redesigned  in  1991  did  not  exhibit  any 
safety  related  defects  during  the  firm's 
functional  or  life  testing,  and  that  no 
changes  had  been  made  to  address  any 
safety  related  defects. 

8.  As  of  February,  1996,  68  claims  had 
been  reported  to  Eiuracraft  in  which  a 
DH  3000  series  humidifier  or  a  pre-1995 
DH  900  series  humidifier  unit  either 
emitted  smoke  or  sparks  or  caught  on 
fire.  Nineteen  of  these  incidents 
occurred  in  a  child's  room. 

9.  The  humidifier's  float  switch  could 
fail,  and  not  shut  down  the  product.  The 
himiidifiers  also  included  a  high-limit 
switch.  When  the  temperature  at  the 
location  of  the  switch  reached  a  certain 
level,  the  high-limit  switch  activated, 
breaking  the  electrical  circuit  within  the 
humidifier  and  turning  off  the  heating 
element.  However,  the  high-limit  switch 
could  also  fail.  If  both  the  float  switch 
and  the  high-limit  switch  failed,  the 
heating  element  could  remain  on,  and 
the  humidifier  could  overheat  and  catch 
on  fire. 

10.  Immediately  following 
Honeywell's  February,  1996  tender 
offer,  referred  to  in  paragraph  4, 
Honeywell  began  a  due  diligence 
investigation  of  Duracraft 's  business. 
The  Disclosure  Schedule  to  the  Merger 
Agreement  between  Duracraft  and 
Honeywell  disclosed  that  "[u]nder  cover 
of  a  letter  dated  November  30,  1995.  the 
United  States  Consumer  Product  Safety 
Commission  ('CPSC')  provided  the 
Company  ('Duracraft')  with  product- 
related  reports  regarding  certain  of  the 
Company's  humidifier  models.  The 
Company  has  also  received  notice  of 
requests  for  information  regarding  these 
models  submitted  to  the  CPSC  under  the 
Freedom  of  Information  Act."  On  May 
1, 1996,  Honeywell  completed  its 
acquisition  of  Duracraft. 

11.  On  May  31,  1996,  Duracraft 
submitted  a  telephone  report  under 
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Section  15(b)  of  the  CPSA  to  staff 
regarding  a  DH  900  series  humidifier 
that  failed  in  the  room  of  a  1 V2  year  old 
child.  The  product  overheated  and 
melted.  The  child  suffered  smoke 
inhalation,  and  was  treated  in  an 
emergency  room. 

12.  Thereafter,  Commission  staff 
confirmed  Duracraft's  oral  report,  and 
requested  a  full  report  under  Section 
15(b)  of  the  CPSA  regarding  Diiracraft's 
warm  mist  humidifiers. 

-13.  Commission  staff  initiated  a  site 
inspection  of  the  Duracraft  facilities  in 
the  summer  of  1996.  During  this 
inspection,  Duracraft  managers  stated 
that  the  company  was  not  aware  of  any 
float  switch  failures.  Moreover,  the 
managers  stated  that  the  company  had 
never  observed  any  failures  of  the 
humidifier's  safety  devices. 

14.  Diu-acraft  responded  on  October  9, 
1996  and  submitted  its  Section  15(b) 
report.  Within  its  submission,  Duracraft 
reported  that  it  discovered  on  or  about 
August,  1993,  the  DH  900  series 
humidifiers  could  fail.  The  DH  3000 
series  also  had  the  same  failure  mode  as 
the  DH  900  series.  However,  Duracraft 
did  not  offer  to  recall  the  product. 

15.  In  November  1996,  a  6-year-old 
child  died  during  a  fire,  which  CPSC 
attributes  to  a  failed  humidifier.  HCP 
first  received  notice  of  the  fire  on  or 
about  May  25, 1997. 

16.  In  mid- April,  1997,  Duracraft 
(which  was  then  named  Honeywell 
Consumer  Products)  received  a 
preliminary  determination  letter  fi'om 
the  CPSC.  and  a  request  for  a  recall  of 
the  DH  3000  and  the  pre-19g5  DH  900 
series  humidifiers. 

17.  On  June  4, 1997.  HCP  advised  the 
CPSC  that  it  would  voluntarily  recall 
the  DH  3000  and  DH  900  series 
hiunidifiers,  and  presented  its  corrective 
action  plan  to  CPSC  staff.  At  that  time, 
approximately  eighty-five  (85)  failures 
had  taken  place,  with  twenty-two  (22) 
incidents  occurring  in  a  child's  room. 

CZ  520  Baseboard  Heater      \ 

18.  From  September,  1995  through 
March,  1996,  Duracraft  imported  and 
distributed  58,584  CZ  520  portable 
baseboard  heaters  in  the  United  States. 
The  CZ  520  heater  was  a  movable 
baseboard  heater  that  contained  two 
heating  assemblies,  a  selector  switch, 
and  a  thermostat.  Each  heating  assembly 
included  a  motor,  a  fan,  a  heating 
device,  and  a  temperature-limiting 
device.  The  fan  motor  shafts  were 
aligned  on  a  central  axis,  and  the 
temperature  limiting  devices  were 
designed  to  shut  down  the  product  if 
the  internal  temperature  reached  90°  C. 
When  the  selector  switch  was  t\imed  on 
"LOW",  only  one  heating  assembly  was 


activated.  Both  heating  assemblies  were 
activated  when  the  switch  was  turned 
on  "HIGH". 

19.  In  December,  1995,  Duracraft 
began  to  receive  reports  fit)m  consimiers 
who  observed  some  CZ-520  units 
smoking  or  flaming.  There  were  no 
reports  of  personal  injury.  As  of 
February,  1996,  Duracraft's  testing  on 
seven  failed  returns  revealed  that  all  of 
the  heaters  were  experiencing  low  fan 

.  speeds. 

20.  The  Disclosure  Schedule  to  the 
Merger  Agreement  between  Duracraft 
and  Honeywell  indicated  that  "the 
company  ['Duracraft']  has  received 
complaints  concerning  the  company's 
CZ-520  heater  model,  relating  to 
incidents  of  flames  or  smoke  emanating 
from  the  unit.  The  Company  has  had  a 
niunber  of  returns  of  this  model  and  has 
received  a  claim  for  several  hundred 
dollars  involving  the  unit." 

21.  On  June  4,  1997,  HCP  notified 
Commission  staff  that  it  had  decided  to 
recall  the  heater.  At  that  time,  Duracraft 
had  received  twenty  (20)  claims,  some 
involving  minor  property  damage,  and 
12%  warranty  returns  (7,295  heaters). 
On  July  22,  1997,  HCP  submitted  a  full 
report  under  Section  15(b)  of  the  CPSA. 

Ceramic  Heaters 

22.  From  January,  1989  through  May 
1, 1996  Duracraft  and  then  fi'om  May  1, 
1996  through  March,  1998,  HCP 
manufactured  or  purchased 
approximately  1.6  million  model  CZ- 
303,  CZ-304,  CZ-308,  CZ-318,  CZ-319, 
and  CER-1  ceramic  heaters  for  Duracraft 
and  HCP's  importation  and  distribution. 
The  heaters  are  cubed  shaped  7V2  inch 
tall  portable  air  heaters  with  a  ceramic 
heating  element.  The  controls  consist  of 
a  slide  switch,  which  adjusts  the  heat 
output  from  800  watts  to  1,500  watts,  a 
rocker  switch,  which  turns  the  unit  on 
and  off  or  turns  on  a  internal  fan,  and 

a  manual/automatic  slide  switch,  which 
allows  the  user  to  set  the  heat  output  at 
a  certain  level  or  vary  the  output  to 
maintain  a  consistent  temperature. 

23.  In  January,  1990,  Duracraft  began 
to  receive  complaints  about  the  heaters 
smoking  or  flaming.  As  of  February, 
1996,  Duracraft  had  notice  of  at  least 
thirty-three  (33)  incidents.  The  CPSC 
had  knowledge  of  an  additional  twelve 
(12)  incidents.  There  were  no  reports  of 
personal  injury.  Nearly  all  of  the 
complaints  noted  the  above  type  of 
damage. 

24.  Duracraft's  product  tests  on 
several  failed  units,  conducted  after 
Honeywell's  acquisition  of  Duracraft, 
between  May,  1996  and  June,  1997, 
confirmed  the  imits  could  fail. 
Honeywell  was  informed  of  the  reports 
by  HCP's  general  counsel,  outside 


counsel,  and  Duracraft's  management  in 
June,  1997. 

25.  On  July  22, 1997,  a  consultant 
hired  by  Honeywell  concluded  that  a 
defective  rocker  switch,  or  the  seepage 
of  a  foreign  substance  into  the  rocker 
switch,  could  create  an  internal 
electrical  arc  and  ignite  the  unit. 
Honeywell  sent  this  report  to  the 
Commission.  Thus,  the  heaters  could 
present  a  fire  hazard  to  the  consumer. 

26.  On  October  10, 1997,  as  a  result 
of  a  Commission  staff  initiated 
investigation,  staff  requested  a  report 
under  section  15(b)  of  the  CPSA  for  the 
heaters.  HCP  provided  this  report  on 
December  2. 1997.  On  March  16, 1998, 
HCP  agreed  to  volimtarily  recall  the 
products.  By  that  time,  IJuracraft  and 
HCP  had  received  fifty-six  (56) 
complaints  of  these  ceramic  heaters 
smoking  and  melting.  HCP  had  received 
one  complaint  of  smoke  inhalation,  and 
was  notified  that  several  failures  had 
caused  extensive  property  damage. 

27.  Duracraft  feuled  to  report  the 
defects  to  the  Commission  in  a  timely 
manner,  as  required  by  Section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b).  Honeywell 
received  information  concerning 
product  failures  at  the  time  it  acquired 
Duracraft,  and  continued  to  obtain 
information  after  that  time.  After  the 
acquisition,  Hone)rwell  and  HCP  failed 
to  report  the  defects  to  the  Commission 
in  a  timely  manner,  as  required  by 
Section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b).  A  failure  to  furnish  information 
under  section  15(b)  of  the  CPSA  is  a 
prohibited  act  under  15  U.S.C. 
2068(a)(4).  Duracraft  and  HCP 
"knowingly"  failed  to  report,  as  that 
term  is  defined  in  15  U.S.C.  §  2069(d), 
and  are  subject  to  a  civil  penalty, 
pursuant  to  15  U.S.C.  2069(a)(1). 

m.  Response  of  HCP 

28.  HCP  denies  all  of  the  allegations 
of  the  staff  set  forth  in  paragraphs  5-27 
above.  HCP  states  that  the  products 
described  in  paragraphs  5-27  above  do 
not  contain  any  defect  that  would  create 
a  substantial  product  hazard  pursuant  to 
Section  15(a)  of  the  CPSA,  15  U.S.C. 
2064(a).  These  products  do  not  create  an 
unreasonable  risk  of  serious  injury  or 
death  pursuant  to  Section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b).  HCP  did  not 
violate  the  reporting  requirements  of 
Section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b),  or  16  CFR  part  1115.  No  other 
violation  of  law  occurred  warranting 
imposition  of  a  civil  penalty.  In  settling 
this  matter,  HCP  does  not  admit  any 
fault,  liability  or  statutory  or  regulatory 
violation.. 

29.  For  each  of  the  products  at  issue, 
as  soon  as  HCP  received  the  information 
and  knowledge  necessary  to  trigger  a 


Federal  Register / Vol.  66,  No.  212 /Thursday,  November  1.  2001 /Notices 


55165 


Section  15(b)  report,  it  acted  promptly 
to  file  the  report  in  a  timely  manner. 

30.  Honeywell  has  consistently  taken 
responsibility  for  any  potential  safety 
problems  in  connection  with  its 
products.  The  steiff  s  allegations  relate 
directly  to  Honeywell's  acquisition  of 
Duracraft.  The  majority  of  die  events  at 
issue  transpired  prior  to  Honeywell's 
acquisition  of  Duracraft  or  its 
involvement  in  Duracraft's  product- 
safety  matters.  Honeywell's  due 
diligence  review  of  Duracraft  was 
customary  in  the  context  of  public 
company  acquisitions  and  did  not 
reveal  all  issues  or  details  about  specific 
products.  Information  about  consumer 
claims  that  Honeywell  did  receive 
during  its  due  diligence  review  was  not 
unusual  for  a  consiuner  products 
company.  Honeywell  did  not  receive 
information  about  the  extent  of  the 
consumer  claims  until  it  completed  the 
acquisition. 

31.  HCP  is  entering  into  this 
Settiement  Agreement  for  settlement 
purposes  only,  to  avoid  incurring 
additional  legal  costs  and  expenses. 

IV.  Agreement  of  the  Parties 

32.  The  Commission  has  jurisdiction 
over  this  matter  under  the  Consimier 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2051  et  seq. 

33.  HCP  knowingly,  voluntarily  and 
completely  waives  any  rights  it  may 
have  to: 

a.  the  issuance  of  a  complaint  in  this 
matter; 

b.  an  administrative  or  judicial 
hearing  with  respect  to  the  staff 
allegations  discussed  in  paragraphs  5 
through  27  above; 

c.  judicial  review  or  other  challenge 
or  contest  of  the  validity  of  the 
Commission's  Order; 

d.  a  determination  by  the  Commission 
as  to  whether  a  violation  of  Section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b)  has 
occurred; 

e.  a  statement  of  findings  of  fact  and 
conclusion  of  law  with  regard  to  the 
staff  allegations;  and 

f.  to  any  claims  imder  The  Equal 
Access  to  Justice  Act. 

34.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  published 
in  the  Federal  Register  in  accordance 
with  16  CFR  part  1118,  section  20,  and 
the  Commission  may  further  publicize 
the  terms  of  the  Settlement  Agreement 
and  Order. 

35.  The  Settlement  Agreement  and 
Order  becomes  effective  upon  final 
acceptance  of  the  Commission  and 
service  of  the  Order  upon  HCP. 


36.  HCP  agrees  to  pay  to  the  United 
States  Treasury  a  civil  penalty  in  the 
amount  of  Eight  Hundred  Thousand 
Dollars  ($800,000.00)  within  30 
calendar  days  of  HCP's  receiving  service 
of  the  final  Settlement  Agreement  and 
Order. 

37.  HCP  agrees  to  the  entry  of  the 
attached  Order,  which  is  incorporated 
herein  by  reference,  and  to  be  bound  by 
its  terms. 

38.  This  Settlement  Agreement  and 
Order  are  entered  into  for  settlement 
purposes  only  and  shall  not  constitute 
a  determination  of  any  fault,  liability  or 
statutory  or  regulatory  violation  by  HCP. 

39.  Compliance  by  HCP  with  the 
Settlement  Agreement  and  Order  in  the 
above-captioned  case  fully  resolves  and 
settles  the  allegations  of  violations  of 
Section  15(b)  of  the  CPSA  set  out  above. 

40.  The  Conamission's  Order  in  this 
matter  is  issued  under  the  provisions  of 
the  CPSA,  15  U.S.C.  2051,  et  seq.,  and 
16  CFR  part  1118,  section  20,  and  a 
violation  of  this  Order  may  subject  HCP 
to  appropriate  legal  action. 

41.  This  Settlement  Agreement  and 
Order  is  binding  upon  and  shall  inure 
to  the  benefit  of  HCP  and  its  corporate 
parents,  assigns  or  successors. 

42.  Agreements,  imderstandings, 
representations,  or  interpretations  made 
outside  of  this  Settiement  Agreement 
and  Order  may  not  be  used  to  vary  or 

to  contradict  its  terms. 

Honeywell  Consiuner  Products,  Inc. 
Dated: 


U.S.  Consumer  Product  Safety 
Commission. 


i 


Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 
Compliance. 

Eric  L.  Stone. 

Director,  Legal  Division,  Office  of 
Compliance. 

Dated:  September  17,  2001. 
)immie  L.  Williams.  Jr., 
Trial  Attorney.  Legal  Division,  Office  of 

Compliance. 

[CPSC  Docket  No.  02-COOOll 

In  the  Matter  of  Honeywell  Consumer 
Products,  Inc.  (formerly  known  as 
Duracraft  Corp.);  Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between 
Honeywell  Consumer  Products,  Inc., 
formerly  known  as  Duracraft  Corp.,  and 
the  staff  of  the  U.S.  Consumer  Product 
Safety  Commission;  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Honeywell 
Consumer  Products,  Inc.,  and  it 
appearing  that  the  Settlement 


Agreement  and  Order  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be,  and  hereby  is,  accepted, 
and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Final  Order,  Honeywell  Consumer 
Products,  Inc.  shall  pay  the  Commission 
a  civil  penalty  in  the  amount  of  Eight 
Hundred  Thousand  Dollars 
($800,000.00)  within  30  calendar  days 
after  service  of  this  Final  Order  upon 
Honeywell  Consumer  Products,  Inc. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  29tli  day  of  October. 
2001. 

By  Order  of  the  Commission. 
Todd  A.  Stevenson, 

Acting  Secretary,  U.S.  Consumer  Product 
Safety  Commission. 

[FR  Doc.  01-27483  Filed  10-31-01:  8:45  am) 
BKIMQ  COOe  CSSS-OI-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coliectlon  Requests 

agency:  Department  of  Education. 
summary:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  31,  2001. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that<iotice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
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proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0MB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  October  26.  2001. 

John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfBce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  the  High  School 
Equivalency  Program  (HEP)  and  College 
Assistance  Migrant  Program  (CAMP). 

Frequency:  Other:  COMPETITIVE 
YEAR. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  90.  I 

Burden  Hours:  2160.  I 

Abstmct:  IHEs,  and  non-profit 
organizations  working  with  IHEs,  are 
eligible  applicants  under  HEP  and 
CAMP.  The  programs  provide  federal 
financial  assistance  to  Institutions  of 
Higher  Education  (IHEs)  or  to  non-profit 
agencies  working  in  cooperation  with 
IHEs  for  the  purpose  of  providing 
academic,  financial  and  supportive 
services  to  migrant  and  seasonal 
farmworkers  to  help  them  obtain  the 
equivalent  of  a  high  school  diploma  (via 
HEP)  and  succeed  in  their  first  academic 
year  of  college  (via  CAMP).  The 
Department  uses  the  information  to 
make  grant  awards. 

Requests  for  copies  of  the  prupused 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMGded.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 


collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  (540)  776- 
7742.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  01-27425  Filed  10-31-01;  8:45  am) 
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DEPARTMErfT  OF  ENERGY 

Interim  Management  of  Nuclear 
Materials 

AGENCY:  Department  of  Energy. 
ACTION:  Amended  record  of  decision. 

summary:  On  December  12,  1995,  the 
U.S.  Department  of  Energy  (DOE)  issued 
a  Record  of  Decision  (ROD)  and  Notice 
of  Preferred  Alternatives,  60  FR  65300 
(December  19,  1995),  for  the  final 
environmental  impact  statement, 
Interim  Management  of  Nuclear 
Materials  (IMNM  EIS)  {DOE/EIS-0220, 
October  20,  1995),  at  the  Savannah 
River  Site  (SRS),  Aiken,  South  Carolina. 
As  part  of  its  decision,  DOE  decided  to 
construct  a  new  facility,  the  Actinide 
Packaging  and  Storage  Facility  (APSF), 
to  prepare,  package,  and  store 
plutonium  oxide  and  metal  in 
accordance  with  DOE's  plutonium 
storage  standard,  recently  revised  as 
Stabilization,  Packaging,  and  Storage  of 
Plutonium-Bearing  Materials  (DOE- 
STD-3013).  The  APSF  also  was 
intended  to  provide  space  for 
consolidated  storage  of  plutonium  and 
some  special  actinide  materials  at  the 
SRS.  Additionally,  DOE  decided  that  it 
would  process  approximately  14,000 
liters  (3,800  gallons)  of  americium  and 
curiimi  solution  into  a  glass  matrix 
(vitrify)  within  small  stainless  steel 
canisters  (the  "Vitrification  (F-Canyon)" 
alternative).  Modifications  to  the  F- 
Canyon,  where  the  americium/curium 
solution  is  stored,  would  be  required  to 
establish  the  vitrification  stabilization 
capability.  The  canisters  of  vitrified 
americium/curiiun  would  have  been 
stored  in  the  F-Canyon  building  imtil 
IX)E  decided  on  its  use  or  disposition. 

For  several  reasons,  including  project 
cost  growth  concerns,  DOE  issued  an 
amended  ROD  (66  FR  7888,  January  26, 
2001)  which  canceled  the  APSF  project 
and  decided  to  install  the  plutoniimi 
storage  standard  stabilization  and 
packaging  capability  within  Building 
235-F,  an  existing  plutonium  storage 
and  processing  facility  in  the  F-Area  at 
the  SRS.  DOE  also  decided  to  use 
existing  SRS  vaidt  storage  space. 


including  space  in  Building  235-F,  to 
store  plutonium  (and  other  nuclear 
material  inventories)  pending 
disposition. 

Now,  after  further  review  of  project 
costs,  schedules,  and  program 
requirements,  DOE  has  canceled  the 
Building  235-F  Plutonium  Packaging 
and  Stabilization  project  and  the  F- 
Canyon  Americium/Curium 
Vitrification  project.  To  establish  the 
capability  to  package  plutonium  in 
accordance  with  the  plutonium  storage 
standard  (DOE-STD-3013),  DOE  will 
modify  existing  furnaces,  or  install  new 
ones,  and  install  an  outer  can  welding 
capability  within  the  FB-Line  facility, 
located  in  Building  221-F.  To  stabilize 
the  F-Canyon  americiimt/curiimi 
solution,  DOE  will  implement  the 
Processing  and  Storage  for  Vitrification 
in  the  Defense  Waste  Processing  Facility 
(DWPF)  alternative  analyzed  in  the 
.IMNM  EIS.  This  alternative  includes  the 
transfer  of  the  solution  to  the  SRS  high- 
level  waste  (HLW)  system,  vitrification 
of  the  HLW  solution  in  the  DWPF.  and 
storage  of  the  resultant  canisters  in  the 
DWPF  Glass  Waste  Storage  Building 
pending  disposition  in  a  geologic 
repository. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  interim 
management  of  nuclear  materials  at  the 
SRS,  to  receive  a  copy  of  the  final 
IMNM  EIS,  or  a  copy  of  the  IMNM 
ROD(s),  contact:  Andrew  R.  Grainger, 
National  Environmental  Policy  Act 
(NEPA)  Compliance  Officer,  U.S. 
Department  of  Energy,  Savaimah  River 
Operations  Office,  Building  730B,  Room 
2418,  Aiken,  South  Carolina  29802, 
(800)  881-7292,  Internet: 
drew.grajnger@srs.gov 

For  further  information  on  the  DOE 
NEPA  process,  contact: 

Carol  M.  Borgstrom,  Director,  Office 
of  NEPA  Policy  and  Compliance  (EH- 
42),  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600, 
or  leave  a  message  at  (800)  472-2756. 

Additionally,  DOE  NEPA  information, 
including  the  IMNM  Final  EIS,  can  be 
found  on  the  DOE  NEPA  Web  site  at: 
www.eh .  doe.gov/nepa/. 
SUPPLEMENTARY  INFORMATION 

Background 

NEPA  Review  and  Decisions 

The  U.S.  Department  of  Energy  (DOE) 
prepared  a  final  environmental  impact 
statement,  Interim  Management  of 
Nuclear  Materials  (IMNM  EIS)  (DOE/ 
EIS-0220.  October  20, 1995),  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA), 
Coimcil  on  Environmental  Quality 
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NEPA  implementing  regulations,  and 
DOE  implementing  procedures.  The 
IMNM  EIS  assessed  the  potential 
environmental  impacts  of  actions 
necessary  to  safely  manage  nuclear 
materials  at  the  SRS,  Aiken,  South 
Carolina,  until  decisions  on  their  future 
use  or  ultimate  disposition  are  made 
and  implemented.  The  IMNM  EIS 
grouped  the  nuclear  materials  at  the 
SRS  into  three  categories:  Stable, 
Programmatic,  and  Candidates  for 
Stabilization.  Some  of  the 
"Programmatic"  and  all  of  the 
"Candidates  for  Stabilization"  materials 
could  have  presented  environmental, 
safety  and  health  vulnerabilities  in  their 
then-current  storage  condition.  For 
materials  that  could  present 
environmental,  safety,  or  health 
vulnerabilities  within  the  next  10  years 
of  the  NEPA  analysis,  the  IMNM  EIS 
evaluated  stabilization  alternatives  to 
meet  the  new  plutonium  storage 
standard  to  ensure  safe  storage  (for  ifp 
to  50  years).  For  non-plutonium 
materials,  alternatives  were  evaluated 
that  provided  similar  safe  storage. 

Plutonium  Stabilization  and  Packaging 
for  Long-Term  Storage 

The  capability  to  meet  the 
Department's  plutonium  storage 
standard,  DOE-STD-3013,  did  not  exist 
at  the  SRS  or  any  other  DOE  site  at  the 
time  of  the  preparation  of  the  IMNM 
EIS.  Subsequently,  DOE  has  been 
working  to  establish  this  capability  at  its 
non-pit  1  surplus  plutonium  sites. 
Facilities  at  the  Rocky  Flats 
Environmental  Technology  Site  (RFETS, 
near  Golden,  Colorado).  Hanford 
(Richland,  Washington),  and  the 
Lawrence  Livermore  National 
Laboratory  (Livermore,  California)  have 
been  established  and  are  now  operating, 
packaging  plutonium  to  the 
requirements  of  the  storage  standard. 
Stabilizing  and  packaging  plutonium  to 
the  storage  standard  are  generally  the 
last  steps  in  completing  the  stabilization 
process.  The  IMNM  EIS  considered  two 
options  to  provide  the  long-term  storage 
stabilization  and  packaging  capability  at 
the  SRS:  (1)  The  construction  of  a  new 
facility  [i.e..  APSF).  and  (2)  the 
modification  of  existing  plutonium 
processing  and  storage  facilities — 
Building  235-F  and  FB-Line,  both  in  F- 
Area. 

On  December  12, 1995,  DOE  issued  a 
Record  of  Decision  (ROD)  and  Notice  of 
Preferred  Alternatives  [published 
December  19,  1995  (60  FR  65300)],  on 
the  interim  management  of  several 
categories  of  nuclear  materials  at  the 
SRS.  As  part  of  its  decision.  DOE 


decided  to  construct  a  new  facility,  the 
APSF,  to  enable  plutonium  oxides  to  be 
stabilized,  and  plutonium  oxide  and 
metal  to  be  repackaged  in  accordance 
with  DOE's  plutonium  storage  standard 
{DOE-STD-3013).  The  APSF  also  was 
intended  to  provide  space  for 
consolidated  storage  of  plutonium  and 
certain  special  actinide  materials  at  the 
SRS. 

In  December  1996,  DOE  issued  the 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Final 
Progranunatic  Environmental  Impact 
Statement  (Storage  and  Disposition 
PEIS,  DOE/EIS-0229).  The  Storage  and 
Disposition  PEIS,  among  other  things, 
assessed  the  potential  environmental 
impacts  of  alternative  approaches  and 
locations  for  storing  weapons-usable 
fissile  materials  (plutonium  and  highly 
enriched  uranium).  DOE  decided  in  the 
Storage  and  Disposition  ROD  [published 
January  21, 1997  (62  FR  3014)1.  to 
expand  the  storage  capacity  of  the 
prospective  APSF  at  the  SRS  (from 
2.000  storage  positions  to  5.000  storage 
positions)  to  accommodate  the  storage 
of  surplus  non-pit  plutonium  to  be 
received  from  RFETS,  pending 
disposition.^  DOE  also  indicated  in  the 
Storage  and  Disposition  ROD  that  DOE 
would  pursue  a  strategy  for  surplus 
plutonium  disposition  that  allows  for 
immobilization  of  surplus  weapons 
plutonium  in  glass  or  ceramic  forms, 
and  irradiation  of  surplus  plutonium  as 
mixed  oxide  (MOX)  ^  fuel  in  existing 
commercial  nuclear  power  reactors.  The 
immobilized  plutonium  would  be  stored 
in  the  DWPF  Glass  Waste  Storage 
Building  at  the  SRS  and  the  spent  MOX 
fuel  would  be  stored  at  the  commercial 
nuclear  power  reactor  site,  pending 
disposal  in  a  geologic  repository. 

Subsequently,  in  order  to  support  the 
early  closure  of  RFETS,  DOE  published 
an  amended  Storage  and  Disposition 
ROD  August  13,  1998  (63  FR  43386),  to 
allow  the  RFETS  surplus  non-pit 
plutonium  to  be  sent  to  the  SRS  before 
completion  of  the  APSF.  Based  upon  the 
amended  Storage  and  Disposition  ROD, 
DOE  undertook  the  K-Area  Materials 
Storage  (KAMS)  project  to  modify 
existing  space  within  Building  105-K  to 
store  surplus  plutonium  in  shipping 
containers  as  received  from  RFETS, 
pending  disposition. 


>  A  "pit"  is  a  nuclear  weapon  component. 


'  Non-pit  weapons-usable  plutonium  would  only 
move  from  the  RFETS  provided  that:  (1)  The 
plutonium  had  been  stabilized  to  meet  the  then- 
plutonium  storage  standard.  DOE-STD-3013-96; 
(2)  the  construction  of  the  APSE  at  the  SRS  had 
been  completed:  and,  (3)  the  SRS  had  been  selected 
as  the  immobilization  disposition  site  for  surplus 
weapons-usable  plutonium. 

'  A  physical  blend  of  uranium  oxide  and 
plutonium  oxide. 


On  Januarv  12.  2001,  DOE  issued  an 
Amended  IMNM  ROD  [published 
January  26,  2001  (66  FR  7888)),  deciding 
to  cancel  the  APSF  project  and  instead 
establish  a  stabilization  and  packaging 
capability  by  modifying  space  within 
Building  235-F  to  prepare  and  package 
surplus  plutonium  for  storage  in 
accordance  with  DOE's  plutonium 
storage  standard.  DOE-STD-3013. 
Additionally,  DOE  indicated  it  would 
use  existing  facilities  (Building  221-F's 
FB-Line,  Building  235-F.  and  KAMS) 
for  plutonium  storage,  pending 
disposition. 

Americium/Curium  Solution 
Stabilization 

In  the  ROD  issued  December  12,  1995. 
DOE  selected  the  "Vitrification  (F- 
Canyon)"  alternative  evaluated  in  the 
IMNM  EIS  to  stabilize  the  existing 
americium/curium  solution  being  stored 
in  F-Canyon.  DOE  would  have 
processed  the  americium/curium 
solution  to  a  glass  ("vitrify")  contained 
within  small  stainless  steel  canisters  (14 
inches  tall,  2  inches  in  diameter).  DOE 
would  have  modified  an  existing 
portion  of  F-Canyon  (previously  called 
the  Multi-Purpose  Processing  Facility) 
to  install  the  necessary  vitrification 
equipment.  The  canisters  would  have 
been  stored  within  the  F-Canvon 
(Building  221-F)  at  the  SRS  tintii  DOE 
made  programmatic  decision  on  the  use 
of  the  americium  and  curium  isotopes. 

Other  NEPA  Reviews  and  Decisions 

In  addition  to  the  December  12, 1995. 
and  the  January  12.  2001,  RODs  that 
relied  upon  the  analyses  of  the  IMNM 
EIS.  DOE  issued  four  supplemental 
RODs  to  make  additional  decisions  and/ 
or  modify  previous  decisions 
concerning  the  management  of  nuclear 
materials  at  the  SRS:  (1)  DOE  published 
a  supplemental  ROD  February  21. 1996 
(61  FR  6633).  identifying  management 
actions  for  two  categories  of  SRS 
nuclear  materials:  (a)  DOE  would 
stabilize  the  Mark-16  and  Mark-22  fuels 
by  processing  them  in  the  SRS  canyon 
facilities  and  blending  down  the 
resulting  highly  enriched  uranium  to 
low  enriched  uranium,  and  (b)  DOE 
would  stabilize  the  "other  aluminum- 
clad  targets"  by  dissolving  them  in  the 
SRS  canyon  facilities  and  transferring 
the  resulting  nuclear  material  solution 
to  the  HLW  tanks  for  future  vitrification 
in  the  DWPF;  (2)  DOE  published  a 
supplemental  ROD  September  13.  1996 
(61  FR  48474).  identifying  management 
actions  for  two  more  categories  of  SRS 
nuclear  materials:  (a)  DOE  would 
dissolve,  chemically  separate,  and 
process  in  F-Canyon  obsolete 
neptunitmi-production  targets  and 
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existing  neptunium  solution  (stored  in 
H-Canyon)  to  a  glass  form  using  a 
vitrification  capability  to  be  established 
in  F-Canyon:  and,  (b)  DOE  would 
process  existing  H-Canyon  plutonium- 
239  solutions  to  a  glass  form  using  a 
vitriHcation  capability  to  be  established 
in  F-Canvon;  (3)  DOE  published  a 
supplemental  ROD  April  11,  1997  (62 
FR  17790),  identifying  some  additional 
spent  nuclear  fuel  from  the  Taiwan 
Research  Reactor  that  should  be 
recategorized  from  Stable  to  Candidate 
for  Stabilization  and  that  this  material 
would  be  processed  through  the  SRS 
canyon  facilities;  and,  (4)  DOE 
published  an  amended  ROD  November 
14.  1997  (62  FR  61099),  modifying  the 
decision  to  vitrify  the  H-Canyon 
plutonium-239  and  neptunium  to 
"Processing  to  Oxide"  using  H-Canyon 
facilities.  These  supplemental  or 
amended  decisions  did  not  alter  DOE's 
decisions  related  to  the  construction  of 
the  APSF  or  the  vitrification  of  the 
americium/curium  solution  in  F- 
Canyon.  j 

In  November  1999,  DOE  iJsued  the 
Surplus  Plutonium  Disposition  Final 
Environmental  Impact  Statement  (SPD 
EIS)  (DOE/ElS-0283),  which  analyzed 
alternatives  for  the  siting,  construction, 
and  operation  of  three  surplus 
plutonium  disposition  facilities.  These 
three  facilities  would  accomplish  pit 
disassembly  and  conversion,  plutonium 
conversion  and  inunobilization,  and 
MOX  fuel  fabrication.  DOE  published 
the  Surplus  Plutonium  Disposition  ROD 
on  January  11,  2000  (65  FR  1608),  which 
selected  the  SRS  for  all  three  of  the  new 
surplus  plutonium  disposition  facilities. 

Plutonium  Stabilization  and  Storage 
Evaluations 

As  indicated  in  the  January  12.  2001. 
Amended  ROD  (66  FR  7888),  DOE 
determined  after  a  review  of  plutonium 
storage  and  stabilization  options, 
documented  in  Evaluation  of  Savannah 
River  Plutonium  Storage  and 
Stabilization  Options  (July  2000),  that 
cost  savings  of  $180  million  or  more 
could  be  achieved  by  modifying  space 
within  Building  235-F  in  lieu  of 
constructing  the  APSF. 

As  a  result  of  program  priorities  and 
further  review  of  an  FB-Line  low-cost 
option.  DOE  has  canceled  the  Building 
235-F  Packaging  and  Stabilization 
Project.  DOE  has  completed  the 
conceptual  design  for  an  FB-Line  project 
that  would  stabilize  and  package  SRS 
plutonium  in  full  compliance  with  the 
requirements  of  DOE-STD-3013;  project 
costs  are  estimated  to  be  $13.5  million 
to  $29  million.  This  is  substantially  less 
than  the  Building  235-F  project 
conceptual  design  estimate  range  of 


$160  million  to  $250  million.  SRS 
plutonium  stabilization  and  packaging 
activities  using  the  FB-Line  are 
estimated  to  begin  earlier  than  Building 
235-F,  and  complete  stabilization  and 
packaging  activities  within  the  same 
time-frame  as  Building  235-F  (2006- 
2008),  if  not  sooner.  SRS  plutonium,  to 
include  that  stored  in  FB-Line,  will  be 
stored  in  Building  235-F  and  KAMS  at 
the  SRS  after  packaging  to  the 
plutonium  storage  standard. 

Americium  and  Curium  Vitrification 
Project  Difficulties  and  Changes 

The  Department's  February  28,  1995, 
Implementation  Plan  for  DNFSB 
Recommendation  94-1  indicated  that 
the  americium/curium  solution  could  be 
stabilized  by  September  1998  should  the 
Vitrification  (F-Canyon)  alternative 
analyzed  within  the  IMNM  EIS  be  the 
selected  stabilization  alternative  (with 
the  corresponding  ROD  expected  to  be 
issued  by  July  1995).  After  more  than 
five  years  of  work  on  the  americium/ 
curium  solution  stabilization  project, 
the  time-table  has  been  extended  and 
the  costs  have  increased  for  a  variety  of 
technical  and  progranunatic  reasons. 
Most  recently,  a  project  re-baseline 
request,  submitted  to  DOE  by  the  site 
contractor  on  March  19,  2001,  identified 
a  $68  million  increase  in  estimated 
project  costs,  bringing  total  estimated 
project  costs  to  $197  million.  A 
subsequent  request  submitted  April  6, 
2001,  identified  an  additional  increase 
of  up  to  $26  million  to  meet  proposed 
geologic  disposal  waste  criteria  and 
would  delay  stabilization  completion 
one  year,  to  December  2006.  These 
proposed  changes  would  increase 
project  costs  by  up  to  73  percent. 

One  of  the  factors  in  DOE's  selection 
process  for  stabilizing  the  americium 
and  curium  solution  had  been  to 
preserve  these  rare  isotopes,  which  are 
not  likely  to  be  produced  again  in  any 
substantial  quantity,  for  potential  DOE 
or  other  research,  medical,  or  industrial 
use.  The  Vitrification  (F-Canyon) 
process  would  stabilize  the  americium 
and  curiiun  isotopes  into  a  safe,  long- 
term  storable,  but  retrievable  form. 

Uncertainties  and  projections  for 
project  cost  growth  were  becoming 
evident  in  mid-2000.  In  light  of  these 
rising  costs  and  uncertainties  in 
solution  stabilization  schedules,  DOE's 
Office  of  Nuclear  Energy,  Science  and 
Technology  and  Office  of  Science 
conducted  an  evaluation  of  the  need  for 
the  americium  and  curium  isotopes.  No 
firm  need  for  these  special  isotopes  was 
identified,  leading  DOE  to  conclude  that 
the  material  was  excess  to  requirements 
and  that  maintaining  the  material 
indefinitely  was  unwarranted. 


Based  upon  these  events  and 
determinations,  DOE  authorized  the  re- 
assessment of  a  waste  disposal 
alternative  for  the  americium/curium 
solution.  Results  from  this  re- 
assessment indicate:  (1)  The  americium/ 
curium  solution  can  be  transferred  to 
the  HLW  system  *  in  a  single  continuous 
transfer;  (2)  very  little  dilution  is 
expected  to  be  required,  resulting  in 
approximately  ten  additional  DWPF 
canisters;  (3)  the  transferred  solution 
could  be  processed  through  DWPF  in 
2004-2007,  substantially  earlier  than 
the  previous  expectation  of  2020,  or 
later;  and  (4)  preliminary  cost  estimates 
indicate  a  savings  of  up  to  $116  million 
over  continuing  to  pursue  vitrification 
in  F-Canyon.  Subsequently,  DOE  has 
determined  that  there  is  no 
programmatic  need  for  the  americium 
and  curium  solution  and  that  it  can  be 
dispositioned  to  the  SRS  HLW  system, 
precluding  any  future  recovery.  DOE 
has,  therefore,  canceled  the  Americium/ 
Curiimi  Vitrification  Project. 

Interim  Management  of  Nuclear 
Materials  EIS 

Alternatives 

The  IMNM  EIS  analyzed  several 
alternatives,  including  the  No  Action 
alternative  (Continued  Storage),  for  the 
interim  management  of  eleven  (11) 
types  of  nuclear  materials  at  the  SRS. 
All  of  the  alternatives,  except  the  No 
Action,  would  support  DOE's  objective 
of  removing  nuclear  materials  from 
vulnerable  conditions  and  from 
vulnerable  facilities  in  preparation  for 
deactivation,  decontamination,  and 
deconunissioning.  The  IMNM  RODs 
include  decisions  to  undertake 
stabilization  and  processing  actions  for 
ten  (10)  SRS  nuclear  material  types 
categorized  as  "Candidates  for 
Stabilization"  and  "Programmatic." 
(DOE  decided  to  continue  existing 
actions  for  the  "Stable"  nuclear  material 
types/category.)  Seven  of  these  nuclear 
materials  types — (1)  plutonium  and 
uranium  stored  in  vaults,  (2)  Mark-31 
targets,  (3)  aluminum-clad  Taiwan 
Research  Reactor  fuel  and  Experimental 
Breeder  Reactor-II  slugs,  (4)  plutonium- 
239  solutions,  (5)  plutonium-242 
snhitinns,  (6)  neptuninm-237  solntinns, 
and,  (7)  americiimfi/curium  solution — 
require,  or  could  require,  a  new 
capability  to  stabilize  and  package  the 


••The  SRS  HLW  system  consists  of  a  variety  of 
facilities  for  the  management,  treatment,  and 
vitriflcation  of  approximately  38  million  gallons  of 
HLW.  The  various  facilities  include  the  F-  and  H- 
Area  tank  farms  (22  and  29  HLW  tanks, 
respectively,  with  two  tanks  operationally  closed), 
waste  evaporators.  DWPF.  Saltstone.  Extended 
Sludge  Processing,  Class  Waste  Storage  Building, 
piping  and  transfer  systems. 
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material  to  DOE's  storage  standard,  or 
comparable  criteria,  to  complete 
stabilization  for  safe  interim 
management  and  long-term  storage. 

The  plutonium-242,  neptunium-237, 
and  americium/curium  were  categorized 
as  programmatic  materials  in  the  IMNM 
EIS,  but  were  analyzed  for  completeness 
of  the  potential  impacts  from 
stabilization  and  packaging  for  long- 
term  storage.  DOE  has  since  stabilized 
the  plutonium-242  to  oxide  and 
transferred  it  to  the  Los  Alamos 
National  Laboratory  for  programmatic 
use.  The  neptunium-237  has  yet  to  be 
stabilized.  However,  DOE  decided  in  a 
January  19,  2001,  ROD  for  the 
Programmatic  Environmental  Impact 
Statement  for  Accomplishing  Expanded 
Civilian  Nuclear  Energy  Research  and 
Development  and  Isotope  Production 
Missions  in  the  United  States,  Including 
the  Role  of  the  Fast  Flux  Test  Facility 
[published  Januar>'  26,  2001  (66  FR 
7877)],  that  the  neptimium-237  is 
required  to  reestablish  the  domestic 
production  of  plutonium-238.  Once 
stabilized  to  oxide,  the  neptunium-237 
will  be  shipped  to  the  Radiochemical 
Engineering  Development  Center  at  the 
Oak  Ridge  National  Laboratory  (Oak 
Ridge,  Teiuiessee)  where  it  will  be 
stored  imtil  fabrication  into  targets  for 
irradiation,  and  plutoniimi-238 
production,  in  the  Advanced  Test 
Reactor  (near  Idaho  Falls,  Idaho)  and  the 
High  Flux  Isotope  Reactor  (Oak  Ridge, 
Tennessee).  (Note:  On  April  25,  2001, 
the  Secretary  of  Energy  suspended  for 
90  days  the  decision  to  permanently 
deactivate  the  Fast  Flux  Test  Facility  as 
indicated  in  the  above  subject  ROD. 
This  suspension  did  not  alter  DOE's 
decision  regarding  the  need  for  the  SRS 
neptunium-237. 1  As  discussed  in  this 
Amended  ROD,  the  americium/curium 
continues  to  require  stabilization. 

Plutonium  Stabilization  and  Packaging 
for  Long-Term  Storage 

The  IMNM  EIS  considered  two 
options  [see  IMNM  EIS.  Chapter  2. 
Alternatives,  and  Appendix  C,  pp.  C— 41 
to  C-46]  for  stabilizing,  packaging,  and 
storing  plutonium  to  DOE's  storage 
standard — (1)  the  construction  of  the 
new  APSF.  and  (2)  the  modification  of 
existing  facilities.  FB-Line  and  Building 
235-F.  The  storage  standard  is  designed 
to  help  ensure  the  safe  storage  of  the 
materials  for  long  periods  (e.g.,  up  to  50 
years).  Each  option  was  designed  to 
provide  the  capability  to  heat  plutonium 
oxide  materials  to  drive  off  residual  and 
absorbed  moisture;  package  stabilized 
material  (oxides  and  metal)  in  at  least 
two  corrosion-resistant  containers  (a 
container  within  a  container)  without 
the  use  of  plastics,  hydrogenous 


compounds,  or  organic  material;  weld- 
seal  the  outer  container  in  an  inert 
atmosphere  to  ensure  weld  joint  and 
container  material  integrity;  and  store 
the  stabilized  material  in  sealed 
containers. 

For  modifications  to  the  FB-Line  in 
the  F-Canyon  building  (Building  221-F) 
at  the  SRS.  DOE  had  re-considered  its 
previous  decisions  associated  with  the 
F-Canyon  Plutonium  Solutions  Final 
Environmental  Impact  Statement  (DOE/ 
EIS-0219,  December  1994).  On  February 
1,  1995,  DOE  issued  a  ROD  (60  FR  9824. 
February  22, 1995)  to  add  to  the  FB-Line 
a  capability  tn  package  plutonium  metal 
within  a  sinjiie,  inert  gas-filled,  welded 
container,  without  the  need  for  plastic 
and  other  organic  materials.  Diu-ing 
preparation  of  the  IMNM  EIS  and  its 
initial  ROD,  DOE  concluded  that  adding 
the  full  stabilization  and  packaging 
mission  to  the  FB-Line  facility  would 
delay  completion  of  the  FB-Line's 
nuclear  materials  stabilization  activities 
and  the  planned  shutdown  of  the  FB- 
Line  facility. 

Since  1995,  certain  SRS  nuclear 
material  stabilization  activities  have 
been  completed  and  plans  for  stabilizing 
other  remaining  materials  have  been 
altered.  For  plutonium-bearing  residues, 
DOE  stabilization  decisions  included 
dissolving  the  residues  in  nitric  acid, 
purifying  the  solution,  precipitating  the 
solution  back  into  a  powder,  and  then 
either  converting  the  powder  to  metal  (if 
processed  in  FB-Line)  or  drying  the 
powder  (plutonium  oxide,  if  processed 
in  HB-Line)  and  canning.  The  FB-Line 
dissolver  system,  of  1960's  vintage,  has 
been  shutdown  since  the  mid-1980's 
and  was  not  designed  to  today's  safety 
standards.  HB-Line  is  a  newer  facilify 
(construction  completed  in  the  1980's), 
and  its  dissolver  system  had  been  used 
satisfactorily  in  the  mid-  to  late-1990's 
for  the  pIutonium-238  program. 

Now,  based  upon  estimates  for  restart, 
plans  to  curtail  materials  separation  and 
purification  activities  in  F-Canyon,  and 
the  comparably  better  capabilities  of  the 
HB-Line  dissolvers,  DOE  is  no  longer 
pursuing  the  restart  of  the  FB-Line 
dissolver  system.  As  documented  in  the 
"Department  of  Energy  Plan  for  the 
Transfer  of  All  Long-Term  Chemical 
Separation  Activities  at  the  Savannah 
River  Site  from  the  F-Canyon  Facility  to 
the  H-Canyon  Facility  Commencing  in 
Fiscal  Year  2002,"  and  provided  to  the 
Congress  on  April  10,  2001,  DOE 
expects  to  complete  nuclear  material 
stabilization  activities  that  would  use 
the  F-Canyon 's  separation  and 
purification  capabilities  in  fiscal  year 
2002.  Material  characterization  and 
packaging,  as  well  as  material  storage, 
activities  will  continue  in  FB-Line 


supporting  the  dissolution  of 
plutonium-bearing  residues  in  HB-Line, 
the  packaging  and  preparation  of  other 
residues  for  disposition  to  waste,  and 
the  characterization  and  staging  of  other 
plutonium-bearing  materials  for  heat 
treatment  and  packaging  to  the  long- 
term  plutonium  storage  standard.  The 
FB-Line  material  characterization  and 
packaging  activity  is  scheduled  to 
continue  through  2005.  Establishing  the 
DOE-STI>-3013  stabilization  and 
packaging  capability  within  FB-Line  can 
complement  the  facility's  ongoing 
missions  by  reducing  nuclear  material 
handling  and  transportation 
requirements. 

Americium/Curium  Solution 
Stabilization 

To  manage  the  approximately  14.000 
liters  (3.800  gallons)  of  americium/ 
curium  solution  stored  within  a  single 
tank  (Tank  17.1)  in  F-Canyon.  DOE 
evaluated  four  alternatives  in  the  IMNM 
EIS:  (1)  Vitrification  (F-Canyon).  the 
selected  alternative  in  the  December  12, 
1995.  ROD;  (2)  Processing  to  Oxide;  (3) 
Processing  and  Storage  for  Vitrification 
in  the  DWPF;  and.  (4)  Continuing 
Storage  (i.e.,  "No  Action"). 

Under  the  Vitrification  (F-Canyon) 
alternative.  DOE  would  modify  existing 
space  in  the  F-Canyon,  providing 
equipment  to  vitrify  the  americium/ 
curium  radioactive  solution  into  a  glass 
matrix.  After  completing  the 
modifications.  DOE  would  vitrify  the 
existing  solution  of  americium  and 
curium  isotopes.  DOE  identified 
Vitrification  (F-Canyon)  as  the  preferred 
alternative  for  stabilizing  the 
americium/curium  solution  in  the 
IMNM  EIS. 

For  the  Processing  and  Storage  for 
Vitrification  in  the  DWPF  alternative. 
DOE  would  perform  research  and 
development  work  to  determine  the 
chemical  adjustments  necessary  for  the 
americium/curium  solution  in  the  F- 
Canyon  in  order  to  transfer  it  to  the 
HLW  tanks  in  F-  or  H-Area.  The 
research  and  development  work  would 
evaluate  the  effects  on  the  systems  and 
facilities  used  to  store  and  treat  the 
liquid  HLW.  Upon  completion  of  the 
studies,  the  americium/curium  solution 
would  be  chemically  adjusted  and 
transferred  to  the  HLW  tank(s)  via 
underground  pipelines.  When 
transferred  to  the  HLW  tank(s).  the 
solution  would  be  mixed  with  the 
existing  volume  of  HLW  stored  in  the 
tank(s).  The  bulk  of  the  radioactivity  in 
the  HLW  tank(s)  solution  would 
eventually  be  vitrified  in  borosilicate 
glass  in  the  DWPF.  The  glass  would  be 
contained  within  stainless  steel 
canisters  that  would  be  stored  in  the 
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Glass  Waste  Storage  Building,  adjacent 
to  the  DWPF,  pending  disposal  in  a 
geologic  repository. 

Potential  Environmental  Impacts 

The  IMNM  EIS  analyzed  potential 
impacts  of  alternatives  for  managing  all 
SRS  nuclear  materials,  those  materials 
that  were  expected  to  present  a 
environment,  safety,  or  health 
vulnerabilities  as  well  as  those 
determined  to  be  stable.  Summaries  of 
potential  impacts  firom  the  alternatives 
are  presented  in  the  IMNM  EIS,  Table 
2-2  through  Table  2-12  (pp.  2^8 
through  2-58). 

The  IMNM  EIS  indicated  that  there 
would  be  minimal  environmental 
impacts  from  the  implementation  of  any 
alternative  (including  the  APSF, 
Building  235-F,  or  FB-Line  options  for 
plutoniimi  stabilization  and  storage 
activities,  and  the  americium/curium 
stabilization  alternatives  involving  F- 
Canyon  or  DWPF  processing)  in  the 
areas  of  geologic,  ecological,  cultural, 
aesthetic  and  scenic  resources,  noise, 
and  land  use.  Impacts  in  these  areas 
would  be  limited  because  facility 
modifications  or  construction  of  new 
facilities  would  occur  within  existing 
buildings  or  industrialized  portions  of 
the  SRS.  The  existing  SRS  workforce 
would  support  any  construction  projects 
and  other  activities  required  to 
implement  any  of  the  alternatives,  and 
thus  negligible  socioeconomic  impacts 
would  be  expected  from  implementing 
any  of  the  alternatives. 

Emissions  of  hazardous  air  pollutants 
and  releases  of  hazardous  liquid 
effluents  from  any  of  the  alternatives 
would  be  very  small  and  well  within 
applicable  standards  and  existing 
regulatory  permits  ^  for  the  SRS 
facilities.  EKDE  expects  minimal  impacts 
from  any  of  these  releases.  Similarly,  for 
any  of  the  IMNM  EIS  alternatives, 
potential  transuranic  waste,  mixed 
hazardous  waste,  and  low-level  solid 
waste  generated  would  be  handled  by 
existing  waste  management  (treatment, 
storage,  and  disposal)  facilities  at  the 
SRS. 

Plutonium  Stabilization  and  Packaging 
for  Long-term  Storage 

DOE  has  reviewed  the  IMNM  EIS  and 
determined  that  there  are  no  substantial 
changes  in  the  proposed  modification  of 
FB-Line  nor  are  there  any  significant 
new  circumstances  or  information 
relevant  to  environmental  impacts  that 
would  result  from  modifying  FB-Line. 
The  analysis  of  potential  environmental 


'The  IMNM  EIS  inidcates  many  of  the 
constituent  releases  would  be  exfiected  to  be  several 
orders  of  magnitude  below  the  permit  or  regulatory 
limits. 


impacts  and  the  description  of  the  FB- 
Line  option  in  the  IMNM  EIS  have  not 
changed  since  the  Final  EIS  was  issued. 

While  the  IMNM  EIS  indicated  that 
potential  adverse  impacts  to  the 
environment,  public,  or  workers  would 
be  small  for  the  packaging  and  storage 
alternatives,  there  would  be  minor 
differences  between  the  APSF  "new 
construction"  option  and  the  Building 
235-F  or  FB-Line  modification  options. 
The  modification  to  FB-Line  would 
involve  work  in  an  existing  and 
radiologically  contaminated  facility, 
thereby  potentially  leading  to  a  small 
increase  over  the  APSF  option  in 
radiological  waste  generation  and 
construction  worker  exposure.  Through 
the  use  of  site  administrative  control 
limits,  however,  no  worker  would  be 
expected  to  receive  a  radiological  dose 
beyond  that  allowed  for  radiological 
workers  from  normal  operations,  or 
bom  facility  modification  work. 
Likewise,  the  existing  waste 
management  facilities  are  capable  of 
handling  the  additional  radiological 
waste  that  would  result  from  the  FB- 
Line  modification. 

Americium/Curium  Solution 
Stabilization 

While  the  IMNM  EIS  indicates  that 
potential  environmental  impacts  from 
any  of  the  nuclear  material  management 
alternatives  are  small,  those 
management  alternatives  requiring  the 
processing  of  nuclear  material  through 
the  large  chemical  separations  facilities 
(the  canyons  and  B-Lines),  such  as  the 
vitrification  of  the  americium/curium 
solution  in  the  F-Canyon,  would  have 
greater  environmental  impacts  during 
the  time  that  dissolving,  processing  or 
conversion  activities  are  underway  than 
when  these  facilities  are  storing  nuclear 
materials.  After  materials  have  been 
stabilized,  impacts  of  normal  facility 
operations  related  to  management  of 
those  materials  would  decline,  and 
potential  impacts  of  accidents 
associated  with  those  materials  would 
be  reduced,  with  certain  kinds  of 
accidents  eliminated  (e.g.,  americium/ 
curium  solution  leaking  or  being 
improperly  transferred  from  its  existing 
storage  tank).  The  americium/curium 
solution  presents  the  greatest 
radiological  source  term  (approximately 
230,000  curies)  within  any  of  the 
nuclear  material  processing  and  storage 
facilities.  Based  upon  an  average  HLW 
tank  radioactivity  content  of  8.5  million 
curies,  the  transfer  of  the  americium/ 
curium  solution  to  a  single  HLW  tank 
would  increase  the  HLW  tank's 
radioactivity  level  by  0.23  million 
curies,  or  less  than  two  and  one-half 
percent. 


Environmentally  Preferable  Alternative 

Plutonium  Stabilization  and  Packaging 
for  Long-term  Storage 

The  IMNM  EIS  indicated  that 
potential  adverse  impacts  to  the 
environment,  public,  or  workers  would 
be  small  for  the  APSF,  Building  235-F. 
or  FB-Line  options.  While  small 
increases  in  radiological  waste  and 
worker  radiological  exposure  could  be 
expected  from  the  Building  235-F  and 
FB-Line  modification  options  over  the 
APSF  option,  all  options  would  involve 
relatively  small  impacts,  and  thus 
neither  could  be  deemed 
environmentally  preferable  over  the 
other. 

Americium/Curium  Solution 
Stabilization 

Processing  and  Storage  for 
Vitrification  in  the  DWPF  is  the 
enviroimientally  preferable  alternative 
for  stabilizing  the  americium/curium 
solution  (as  well  as  for  americium/ 
curium  containing  metal  targets  and 
slugs).  This  alternative  is  estimated  to 
result  in  the  lowest  radiological  doses  to 
the  offsite  public  emd  the  SRS  workers; 
have  the  lowest  level  of  hazardous 
pollutant  emissions  to  the  air  with 
comparable  levels  of  liquid  effluent 
emissions;  and  result  in  the  least 
amount  of  high-level,  transuranic  and 
mixed  waste  with  comparable  amounts 
of  low  level  waste. 

Decision 

After  further  review  of  the  Building 
235-F  Stabilization  and  Storage  Project 
and  the  Americium/Curium 
Vitrification  Project  (using  a  capability 
to  be  installed  within  F-Canyon's  Multi- 
purpose Processing  Facility),  DOE  is 
amending  its  previous  decisions  issued 
in  December  1995  and  January  2001. 
The  alternative  approaches  being 
implemented  are  estimated  to  have 
substantially  reduced  costs,  which 
allows  DOE  to  reduce  capital 
expenditure  requirements  to  levels  more 
consistent  with  current  and  projected 
budget  resources.  Likewise,  these 
alternatives  offer  the  potential  to 
complete  certain  nuclear  materials 
stabilization  activities  sooner,  reducing 
further  the  already  low  risks  to  workers, 
the  public,  and  the  enviroimient. 

Plutonium  Stabilization  and  Packaging 
for  Long-term  Storage 

DOE  is  amending  its  January  2001 
ROD  to  provide  a  SRS  capability  for  the 
stabilization  and  packaging  of 
plutonium  to  the  storage  standard  (DOE- 
STD-3013).  Instead  of  modifying 
existing  space  within  Building  235-F, 
DOE  will  modify  existing  space  within 
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the  FB-Line  facility,  located  within  and 
atop  the  F-Canyon  (Building  221-F). 
This  decision  will  allow  DOE  to 
stabilize  and  package  plutonium  to  the 
storage  standard  within  the  same  time- 
frame, if  not  sooner,  as  would  a 
modified  Building  235-F.  DOE  will 
continue  to  use  existing  vault  space  in 
Building  235-F  and  Building  105-K 
(KAMS)  for  interim  storage  pending 
disposition,  and  existing  vault  space  in 
FB-Line  for  interim  storage  during 
stabilization  actions. 

Americium/Curium  Solution 
Stabilization 

DOE  is  amending  its  December  1995 
ROD  for  stabilizing  americium  and 
curium  solution  at  the  SRS.  Instead  of 
implementing  the  "Vitrification  (F- 
Canyon)"  alternative  DOE  will 
implement  the  "Processing  and  Storage 
for  Vitrification  in  the  Defense  Waste 
Processing  Facility"  alternative 
analyzed  in  the  IMNM  EIS.  For  this 
alternative,  DOE  will  transfer  the 
solution,  after  chemical  adjustments  as 
necessary,  to  the  HLW  storage  and 
treatment  system.  The  americium  and 
curiimi  isotopes  will  be  vitrified  to  a 
glass  form  with  SRS  HLW  in  the  DWPF. 
DWPF  canisters  are  being  stored  on-site 
in  the  Glass  Waste  Storage  Building 
pending  transfer  to  a  geologic  repository 
for  permanent  disposal.  DOE  estimates 
approximately  ten  additional  DWPF 
canisters  [approximately  6000  DWPF 
canisters  are  forecast  to  be  produced  at 
the  SRS]  will  result  from  adding  the 
americium/curium  solution  to  the  HLW 
inventory. 

Issued  at  Washington,  DC,  October  19, 
2001. 

Jessie  Hill  Roberson, 
Assistant  Secretary  for  Environmental 
Management. 

(PR  Doc.  01-27437  Filed  10-31-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site-    . 
Specific  Advisory  Board,  Lxm  Alamos; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  November  28,  2001, 
1  p.m.-6:30  p.m. 


ADDRESSES:  Cities  of  Gold  Hotel, 
Conference  Room,  Pojoaque,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Menice  Manzanares,  Northern  New 
Mexico  Citizens'  Advisory  Board,  1660 
Old  Pecos  Trail,  Suite  B,  Santa  Fe,  NM 
87505.  Phone  (505)  995-0393;  fax  (505) 
989-1752  ore-mail:  www.nnmcab.org. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  reconunendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1-4:30  p.m.  Board  Business 

Amendments  to  Bylaws 

Openness  Plan 

Recruitment/Membership 

Reports  frt)m  Committees 

Report  from  Chair 

Report  from  Staff 
4:30-6  p.m.  Dinner  Break 
6-8:30  p.m.  Report  from  New  Mexico 
Environmental  Department 
Presentation  on  Recovery  and 
Rehabilitation  irom  Cerro  Grande 
Fire 

Other  Board  business  will  be 
conducted  as  necessary. 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Menice  Manzanares  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
begiiming  of  the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Minutes  will  also  be  available  at  the 
Public  Reading  Room  located  at  the 
Board's  office  at  1660  Old  Pecos  Trail, 
Suite  B,  Santa  Fe,  NM.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9  a.m.-4  p.m.  on  Monday  through 


Friday.  Minutes  will  also  be  made 
available  by  vtrriting  or  calling  Menice 
Manzanares  at  the  Board's  office  address 
or  telephone  number  listed  above. 
Minutes  and  other  Board  documents  are 
on  the  Internet  at:  http:// 
www.nnmcab.org. 

Issued  at  Washington,  DC  on  October  29, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 

Officer 

[PR  Doc.  01-27436  Filed  10-31-01;  8:45  am) 

BIUJNO  COOe  6406-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Notice  of  Revised  Schedule  Regarding 
issues  Arising  Under  Bonneville  Power 
Administration's  New  louge  Single 
l.oad  Policy  Review 

AGENCY:  Bonneville  Power 

Administration  (BPA),  Department  of 

Energy. 

ACTION:  Notice  of  revised  schedule  for 

policy  issue  review  and  issuance  of  a 

record  of  decision. 

SUMMARY:  This  notice  announces  a 
change  in  the  schedule  for  the  policy 
review  of  certain  issues  relating  to 
BPA's  existing  policy  on  New  Large 
Single  Loads  (NLSL).  Three  issues  were 
identified  in  the  initial  Federal  Register 
notice  (published  June  25,  2001)  as 
follows:  (1)  BPA  preference  customer 
service  to  direct  service  industrial  (DSI) 
load;  (2)  the  transfer  of  "contracted  for, 
committed  to"  (CFCT)  load 
determinations  between  preference 
customers;  and  (3)  whether  BPA  should 
close  the  class  of  CFCT  load  served  by 
BPA  customers. 

DATES:  NLSL  ROD  publication  date  on 
Issues  2  and  3:  November  or  December 
2001.  Record  of  Decision  on  Issue  1:  late 
FY  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Fitzsimmons.  Account  Executive. 
Bonneville  Power  Administration.  P.O. 
Box  3621,  Portland,  Oregon  97208, 
telephone  (503)  230-3685.  Information' 
can  also  be  obtained  from  your  BPA 
Customer  Account  Executive. 
SUPPLEMENTARY  INFORMATION: 

Issue  1.  BPA  received  approximately 
60  comments  on  all  three  issues.  After 
a  review  of  the  comments,  BPA 
determined  that  additional  regional 
discussion  would  benefit  the  resolution 
of  the  first  issue.  BPA  will  invite 
participation  in  an  appropriate  public 
process  for  the  purpose  of  addressing 
this  issue  in  a  broader  context  of  issues 
than  the  NLSL  policy  review  affords. 
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This  extended  review  is  expected  to 
take  place  during  fiscal  year  2002  and 
may  be  informed  by  a  more 
comprehensive  process  reviewing 
broader  electric  power  issues.  Upon 
conclusion  of  this  process,  BPA  plans  to 
issue  a  record  of  decision  on  the  first 
issue,  prior  to  the  end  of  FY  2002, 
taking  into  consideration  the  public 
comment  already  received  and  any 
additional  comment  on  the  issue 
received  during  the  extended  review. 

Issues  2  and  3.  The  treatment  of  any 
transfer  of  "contracted  for,  committed 
to"  (CFCT)  loads  between  public  agency 
or  cooperative  preference  customers; 
and  the  issue  of  whether  BPA  should 
close  the  class  of  CFCT  load  served  by 
BPA  customers  will  be  addressed  in  a 
record  of  decision  which  BPA  plans  to 
publish  during  the  next  sixty  days. 

BPA  is  directed  by  section  3(13)  of  the 
Northwest  Power  Act  to  treat  large  retail 
loads  at  a  consxmier's  facility,  served  by 
a  public  body,  cooperative,  investor- 
owned  utility,  or  Federal  agMicy 
customer,  which  load  increases  power 
requirements  in  excess  of  10  average 
megawatts  (aMW)  in  any  consecutive 
12-month  period,  as  within  the 
definition  of  New  Large  Single  Loads. 
For  purposes  of  BPA's  sales  of  electric 
power  to  a  utility  or  Federal  agency 
customer,  the  designation  of  the  load  at 
a  consimier's  facility  as  a  NLSL  does  not 
affect  the  amount  or  quality  of  electric 
service  which  BPA  provides.  BPA  treats 
these  loads  as  any  other  load  in  terms 
of  its  supply  of  power  and  quality  of 
service  obligations  under  its  utility 
power  sales  contracts.  Designation  of  a 
load  as  a  NLSL,  however,  does  affect  the 
power  rate  of  the  electric  power  sold  for 
service  to  that  load.  BPA  may  not  sell 
electric  power  at  the  Priority  Firm  (PF) 
rate  to  utilities  for  service  to  NLSLs. 
Rather,  electric  power  sold  by  BPA  for 
utility  service  to  NLSLs  is  sold  at  the 
New  Resources  (NR)  rate,  which 
historically  has  been  a  higher  rate  than 
the  PF  rate. 

BPA's  NLSL  policy  is  a  combination 
of  contract  and  policy  decisions 
recorded  in  several  documents.  A 
statement  of  those  decisions  has  been 
consolidated  into  one  document,  and  it 
is  available  on  BPA's  Web  site:  http:// 
www.  boa  .gov/Power/ subscription . 

While  BPA  received  comments  on 
certain  aspects  of  Issue  1 ,  one  area  that 
had  not  been  addressed  in  the  policy 
process  was  the  transfer  of  non-DSI 
loads  larger  than  9.9  aMW  to  service 
from  a  preference  custodier. 
Commenters  on  Issue  1  expressed  the 
desire  to  address  the  more  general  issue. 
That  issue  is  whether  BPA  should 
change  its  NLSL  policy  to  allow  any 
large  loads  at  a  consumer's  facility — 


new  and  existing — larger  than  9.9  aMW 
to  transfer  their  load  service  to  a  public 
body,  cooperative  or  federal  agency 
customer  in  contract  increments  of  only 
9.9  aMW  ("phase  on"],  and  receive 
service  at  BPA's  PF  rate. 

BPA  will  continue  to  apply  its  current 
policy  during  the  extended  review 
period.  The  policy  states  that  in  making 
any  NLSL  determinations  BPA 
considers  the  entire  load  at  a 
consumer's  facility.  If  the  total  electric 
load  associated  with  a  single  facility 
exceeds  9.9  aMW,  then  the  entire 
electrically  connected  load  is  the  single 
load  which  can  be  considered  as  being 
served  Ity  the  utility.  A  utility  has  a 
general  responsibility  to  provide  service 
and  only  limited  rights  to  deny  service 
to  consumers.  If  a  consumer's  facility 
has  a  total  connected  load  exceeding  9.9 
aMW  and  takes  service  from  a  utility, 
even  if  limited  by  contract,  the  load 
actually  placed  on  the  utility  is  the  total 
connected  electric  load  at  the  facility. 
The  service  would  be  declared  a  NLSL 
by  BPA  and  served  at  the  applicable  NR 
rate  if  the  total  plant  load  that  could  be 
served  was  over  10  aMW. 

A  change  in  this  policy  could  permit 
any  large  loads  at  a  consumer's  facility 
to  separate  out  the  entire  load  into 
contract  increments  of  9.9  aMW, 
regardless  of  the  total  load,  and  to  place 
the  9.9  aMW  per  year  increments  of  load 
on  a  preference  customer  at  BPA's 
applicable  PF  rate.  Some  comments 
suggested  a  need  for  BPA  to  adopt  this 
change  in  policy,  others  suggested 
imposition  of  a  limit  on  the  total 
amount  of  megawatts  that  could  be 
transferred  under  contracts  with  a 
utility,  and  others  argued  for  no  change 
in  policy.  The  extended  review  will 
afford  an  opportunity  for  parties  to 
comment  on  the  nature  and  impact  of 
such  a  change,  if  any,  in  the  context  of 
future  load  service  for  these  large  loads. 

Responsible  Official:  David  Fitzsimmons, 
Acxount  Executive,  Power  Business  Line,  is 
the  official  responsible  for  the  review  of  these 
issues  arising  under  BPA's  NLSL  policy. 

Issued  in  Portland,  Oregon,  on  October  22, 
2001. 

Stephen  |.  Wright, 

Acting  Administrator,  and  Chief  Executive 
Officer. 

|FR  Doc.  01-27435  Filed  10-31-01;  8:45  am) 
WLUNG  COOC  S450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Deveiopment 
Technical  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Biomass  Research 
and  Development  Technical  Advisory 
Committee  imder  the  Biomass  Research 
and  Development  Act  of  2000.  The 
Federal  Advisory  Committee  Act  (Public 
Law  No.  92-463,  86  Stat.  770)  requires 
that  agencies  publish  these  notices  in 
the  Federal  Register  to  allow  for  public 
participation.  This  notice  announces  the 
meeting  of  the  Biomass  Research  and 
Development  Technical  Advisory 
Committee. 

DATES:  November  20,  2001. 
TIME:  8  A.M. 

ADDRESS:  Department  of  Energy,  Room 
6E-069, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Kaempf,  Designated  Federal 
Officer  for  the  Committee,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-7766. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
Meeting:  To  provide  advice  and 
guidance  that  promotes  research  and 
development  leading  to  the  production 
of  biobased  industrial  products. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following: 

•  Full  committee  discussion  of 
recommendations  to  the  Secretaries  of 
Energy  and  Agriculture  and  their 
designated  Points  of  Contacts  on  the 
technical  focus  and  direction  of  request 
for  proposals  issued  under  the  Biomass 
Research  and  Development  Initiative. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Biomass  Research  and  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/or  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact 
Douglas  E.  Kaempf  at  202-586-7766  or 
Bioenergy@ee.doe.gov  (e-mail)  for 
information  on  DOE  building  access. 
You  must  make  your  request  for  an  oral 
statement  at  least  5  business  days  before 
the  meeting.  Members  of  the  public  will 
be  heard  in  the  order  in  which  they  sign 
up  at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
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on  the  agenda.  The  Chair  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  to  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Chair  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  IX],  on  October  29, 
2001. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[PR  Doc.  01-27434  Filed  10-31-01;  8:45  am] 

BILLING  CODE  6490-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

National  Environmental  Justice 
Advisory  Council 

[FRL-7097-4] 

Notification  of  Meeting  and  Public 
Comment  Period;  Open  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  we  now  give  notice  that  the 
National  Environmental  Justice 
Advisory  Council  (NEJAC),  along  with 
the  various  subcommittees,  will  meet  on 
the  dates  and  times  described  below.  All 
times  noted  are  Eastern  Standard  Time. 
All  meetings  are  open  to  the  public.  Due 
to  limited  space,  seating  at  the  NEJAC 
meeting  will  be  on  a  first-come  basis. 
Docimients  that  are  the  subject  of 
NEJAC  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  NEJAC.  The 
NEJAC  and  the  subcommittee  meetings 
will  take  place  at  the  Renaissance 
Madison  Hotel,  515  Madison  Street, 
Seattle,  WA  98104.  The  meeting  dates 
are  as  follows;  December  3,  2001 
through  December  6,  2001.  This  is  the 
fourth  in  a  series  of  focused  policy  issue 
meetings  for  the  NEJAC.  to  help 
prepare  for  this  specific  focused  policy 
issue  meeting  the  following  background 
information  is  provided: 

Request  and  Policy  Issue 

The  Charter  for  the  N^JAC  states  that 
the  advisory  conunittee  shall  provide 
independent  advice  to  the 


Administrator  on  areas  that  may 
include,  among  other  things,  "the 
direction,  criteria,  scope,  and  adequacy 
of  the  EPA's  scientific  research  and 
demonstration  projects"  relating  to 
environment  justice.  In  order  to  provide 
such  independent  advice,  the  Agency 
requests  that  the  NEJAC  convene  a 
focused,  issue-oriented  public  meeting 
in  Seattle,  WA.  The  meeting  shall  be 
used  to  receive  comments  on,  discuss, 
and  analyze  issues  related  to  water 
quality,  fish  consumption  and 
environmental  justice.  The  Agency, 
furthermore,  requests  that  the  NEJAC 
produce  a  comprehensive  report  on  the 
differing  views,  interests,  concerns,  and 
perspectives  expressed  by  the 
stakeholder  participants  on  the  focused 
policy  issue,  and  provide  advice  and 
recommendations  for  the  Agency's 
review  and  consideration.  In  order  to 
fulfill  this  charge,  the  NEJAC  is  being 
asked  to  discuss  and  provide 
recommendations  regarding  the 
following  broad  public  policy  question: 

What  is  the  relationship  between  water 
quality,  fish  consumption,  and 
environmental  justice? 

NEJAC  \vill  examine  this  issue  with 
respect  to  research  methodologies,  risk 
assessment  and  risk  management 
approaches,  remediation  and  prevention 
strategies,  and  the  utilization  of 
statutory  authorities  and  implementing 
regulations  which  are  designed  to 
protect  the  health  and  safety  of  all 
people,  including  minority,  low -income 
and  tribal  communities 

Meeting 

Registration  for  the  NEJAC  meeting 
will  begin  on  Monday,  December  3, 
2001  at  12  noon.  The  NEJAC  will 
convene  Monday,  December  3,  2001, 
from  2-6  p.m.  On  Monday  from  4  p.m.- 
6  p.m.  the  Seattle  community  will 
conduct  a  "virtual"  tour  dialogue  with 
the  NEJAC.  Structured  Presentations  for 
the  NEJAC  Executive  Council  will  take 
place  during  this  "virtual"  tour 
dialogue.  The  NEJAC  will  ref:onvene  on 
Tuesday,  December  4,  2001  from  8:30 
a.m.  to  5  p.m.  The  meeting  on  Tuesday 
will  be  organized  to  create  the  best 
environment  for  a  deliberative  process. 
The  meeting  will  be  conducted  in  a 
round  table  fashion,  except  during  the 
public  comment  session.  A  public 
comment  period  dedicated  to  the 
focused  policy  issue  is  scheduled  for 
Tuesday  evening,  December  4,  2001, 
frt)m  7  p.m.  to  9  p.m.  General 
en vironmenta^  justice  public  comment 
issues  will  be  heard  on  Tuesday 
evening,  following  the  focus  policy 
public  comment  issues.  The  following 
Subcommittees  will  meet  on 


Wednesday,  December  5,  2001.  from  9 
a.m.  to  6  p.m.:  Air  and  Water; 
Enforcement;  Health  and  Research; 
Indigenous  Peoples;  International;  and 
Waste  and  Facility  Siting.  The  full 
NEJAC  will  reconvene  Thursday, 
December  6,  2001,  from  9  a.m.  to  5  p.m. 
to  wrap  up  all  business  requiring 
Executive  Council  ^tion.  All  times 
shown  are  local  time. 

Any  member  of  the  public  wishing 
additional  information  on  the 
subcommittee  meetings  should  contact 
the  specific  Designated  Federal  Official 
at  the  telephone  number  listed  below. 

Subcommittee.  Federal  Official  and 
Telephone  Number 

Enforcement:  Ms.  Shirley  Pate,  202/ 
564-2607 

Health  &  Research:  Ms.  -Brenda 
Washington,  202/564-6781;  Ms. 
Aretha  Brockett,  202/260-3810 

International:  Ms.  Wendy  Graham,  202/ 
564-6602 

Indigenous  Peoples:  Mr.  Danny  Gogal, 
202/564-2576 

Waste/Facility  Siting:  Mr.  Rey  Rivera, 
202/260-1910 

Air  &  Water:  Mr.  Wil  Wilson.  202/564- 
1954;  Ms.  Alice  Walker,  202/260- 
1919 

Members  of  the  public  who  wish  to 
participate  in  either  of  the  public 
comment  period  should  pre-register  by 
November  29,  2001 .  Members  of  the  " 
public  are  encouraged  to  provide 
comments  relevant  to  the  focus  issue 
being  deliberated  by  the  NEJAC. 
Individuals  or  groups  making  oral 
presentations  during  the  public 
comment  period  will  be  limited  to  a 
total  time  of  five  minutes.  Only  one 
representative  from  a  community, 
organization,  or  group  will  be  allowed 
to  speak.  Any  number  of  written 
comments  can  be  submitted  for  the 
record.  The  suggested  format  for 
individuals  making  public  comment 
should  be  as  follows: 

Request  To  Make  Public  Comment 
Speaker's  Template: 
Name  of  Speaker: 


Name  of  Organization/Community: 

Address/Phone/Fax/Email: 

Description  of  Concern: 


Relationship  to  the  Policy  Issue: 

Recommendations/Desired  Outcome: 

If  you  wish  to  submit  written 
comments  of  any  length  (at  least  50 
copies),  they  should  also  be  received  by 
November  29,  2001.  Comments  received 
after  that  date  will  be  provided  to  the 
Council  as  logistics  allow.  All 
information  should  be  sent  to  the 
address  or  fax  number  cited  below. 
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Registratian 

Pre-registration  for  all  attendees  is 
recommended.  To  receive  a  registration 
form,  call  the  number  listed  below  or 
visit  the  web  site.  Correspondence 
concerning  registration  should  be  sent 
to  Ms.  Victoria  Robinson  of  Tetra  Tech 
Environmental  Management.  Inc.  at: 
1881  Campus  Commons,  Suite  200, 
Reston,  VA  20191.  phone:  703/390- 
0641  or  fax:  703/391-5876.  Hearing- 
impaired  individuals  or  non-English 
speaking  attendees  wishing  to  arrange 
for  a  sign  language  or  foreign  language 
interpreter,  may  make  appropriate 
arrangements  using  these  numbers  also. 
In  addition.  NEJAC  offers  a  toll-free 
Registration  Hotline  at  1-888/335-4299. 
For  on-line  registration,  you  may  visit 
the  Internet  site:  http://es.epa.gov/oeca/ 
main/ej/nejac/nejacform.html 


Dated:  October  26,  2001. 
Charles  Lee, 

Designated  Federal  Officer,  National 
Environmental  Justice  Advisory  Council. 
|FR  Doc.  01-27467  Filed  10-31-01;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30515;  FRL-6803-«] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 


previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30515, 
must  be  received  on  or  before  December 
3,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30515  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Action  Leader,  Biopesticides 
and  Pollution  Prevention  Division 
(751 IC),  listed  in  the  table  below: 


Regulatory  Action  Leader 


Mailing  address 


Teleptione  number  and  e-mail  address 


File  symt)Ol 


Driss  Benmhend 


1200    Pennsylvania   Ave.,    NW. 
Washington.  DC  20460 


Carol  Frazer 


Do. 


(703)  308-9525; 

t)enmhend.driss@epa.gov 


34704-IGI 


(703)  308-8810;  frazer.carol@epa.gov 


10350-AN  and  1035(>-AR 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Examples  of 

Categories 

NAICS 

Potentially  Af- 
fected Entitles 

Industry 

111 

Crop  produc- 
tion 

112 

Artlmal  pro- 
duction 

311 

Food  manu- 
facturing 

32532 

Pesticide 
manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.1n  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30515.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  OPP-30515  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.7/7  person  or  by  courier.  Deliver  your 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (PIRIB), 
Information  Resoiures  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
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Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30515.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  OSier  alternative  ways  to  improve 
the  registration  activity. 


7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  File  symbol:  10350-AN.  Applicant: 
3M/St.  Paul,  MN  55144-1000.  Product 
name:  VWX-42  Technology.  Product 
type:  Family  of  biocides:  the  C8,  ClO 
and  C12  straight  chain  fatty  acid 
monoesters  of  glycerol  and  propylene 
glycol.  Active  ingredients:  Glycerol 
monocaprate,  glycerol  monocaprylate, 
glycerol  monolaurate,  propylene  glycol 
monocaprate,  propylene  glycol 
monocaprylate,  propylene  glycol 
monolaurate  at  86.68,  88.21,  93.50, 
71.37,  68.62.  75.85%.  Proposed 
classification/Use:  Manufacturing  use 
product  for  products  that  control  plant 
diseases  and  microbial  contamination. 

2.  File  symbol:  1035Q-AR.  Applicant: 
3M/St.  Paul,  MN  55144-1000.  Product 
name:  3M  Potato  Sanitizer.  Product 
type:  Biocide.  Active  ingredient: 
Propylene  glycol  monocaprylate  9.6%. 
Proposed  classification/Use:  To  be  used 
on  potatoes  immediately  prior  to 
packaging  or  being  placed  in  long-term 
storage  for  control  of  microorganisms 
that  cause  decay  of  potatoes. 

3.  File  symbol:  34704-IGI.  Applicant: 
Platte  Chemical  Company,  419  18th 
Street.  Greely,  CO  80632.  Product  name: 
Alli-Up.  Active  ingredient:  Contains 
90%  of  the  new  active  ingredient  Diallyl 
Sulfides  (DADs),  a  soil  fumigant 
solution.  Proposed  classification/Use: 
To  be  used  for  the  control  of  white  rot, 
in  onions,  garlic  and  leaks. 

ListofSul^ects 

Environmental  protection,  Pesticides 
and  pest. 


Dated:  October  19,  2001. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tPF-1047;  FRL-6805-7] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pestlclda  Ctwmlcal  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-must  be  received  on 
or  before  December  3,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
PF-1 046  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  Hollis,  Biopesticides  and 
Pollution  Prevention  Division, 
Registration  Division  (7505W).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460: 
telephone  number:  (703)  308-«733;  e- 
mail  address:  acierto.amelia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 

Crop  production 
Animal  production 
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Categories 


Examples  of  poten- 
tially affected  enti- 
ties 


Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations"  "  Regulation  and  Proposed 
Rules,"  and  then  look  up  the  entry  for 
this  document  under  the  "Federal 
Register — Environmental  Docxmients." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1046.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  conjment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docuiments  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conaments  submitted  during 
an  applicable  comment  period,  is 


available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Midway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  nimiber  PF-1046  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  bom 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  conunents  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-000.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  pari  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  pari  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E:  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.*  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 
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List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  17.  2001. 
Janet  L.  Anderson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  siunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
t'tuCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  simmiary  annoimces  the 
availability  of  a  description  of  the 
'analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BioSafe  Systems 

PP  8F4996 

EPA  has  received  a  pesticide  petition 
8F4996  from  Biosafe  Systems,  80 
Commerce  Street,  Glastonbury,  CT 
06033],  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  amendment/expansion  of 
an  existing  tolerance  exemption  for  the 
biochemical  pesticide  hydrogen 
peroxide  in  or  on  all  postharvest 
agricultural  food  commodities  at  the 
rate  of  <  1%  hydrogen  peroxide  per 
application. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Biosafe 
Systems  has  submitted  the  following 
summary  of  information,  data,  and 
argimients  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
[Biosafe  Systems]  and  EPA  has  not  fully 
evaluated  the  merits  of  the  pesticide 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  simmiary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  name  and  Pmposed  Use 
Pmctices 

Hydrogen  peroxide  is  for  use  to 
control  plant  pathogenic  diseases  on 
plants,  food  commodities,  greenhouse 
surfaces  and  other  agricultural  use  sites. 
BioSafe  Systems  maintains  2 


registrations  for  27.00%  hydrogen 
peroxide  end-use  products,  ZeroTol 
(EPA  Reg.  No.  70299-1)  and  Oxidate 
(EPA  Reg.  No.  70299-2).  for  these  uses. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  Hydrogen 
peroxide  reacts  on  contact  with  a 
surface  on  which  it  is  applied,  and 
rapidly  degrades  to  oxygen  and  water, 
neither  of  which  is  of  toxicological 
concern. 

2.  Analjrtical  method.  An  analytical 
method  for  the  detection  of  residues  of 
hydrogen  peroxide  is  not  applicable. 
Hydrogen  peroxide  is  used  in  low 
concentrations  and  rapidly  degrades 
into  water  and  oxygen. 

C.  Mammalian  Toxicological  Profile 

Hydrogen  peroxide  at  a  concentration 
of  27%  has  a  pH  of  1.05,  at  which 
concentration  the  Agency  assumes  a 
toxicity  category  I  for  skin  and  eye 
irritation.  BioSafe  Systems  has 
submitted  toxicology  information  frY)m 
open  literature  for  aqueous  solutions 
containing  6%  and  50%  hydrogen 
peroxide.  The  concentrate  (27% 
hydrogen  peroxide)  will  be  diluted  with 
water  at  the  rate  of  1:50  or  1:100  or 
1:300  and  thus,  the  concentration  of 
hydrogen  peroxide  in  the  product  at  the 
time  of  application  will  range  from 
0.09%  to  0.54%. 

The  information  from  open  literature 
demonstrated  that  solutions  containing 
6%  hydrogen  peroxide  have  an  acute 
oral  LDso  ^5,000  mg/kg  in  rats  (toxicity 
category  IH),  an  acute  dermal  LD$o 
>10.000  mg/kg  in  rabbits  (toxicity 
category  IV).  and  an  inhalation  liCso  of 
4  milligrams  per  liter  (mg/1)  (toxicity 
category  IV).  The  6%  hydrogen  peroxide 
solutions  are  mild  irritants  to  rabbit  skin 
and  cause  sever  irreversible  corneal 
injury  in  half  of  the  exposed  rabbits 
(toxicity  t:ategory  I).  Toxicology 
information  from  open  literature 
demonstrated  that  solutions  that 
contained  50%  hydrogen  peroxide  have 
an  acute  oral  LD50  >500  mg/kg  in  rats 
(toxicity  category  II)  and  an  acute 
dermal  LDso  ^1,000  mg/kg  in  rabbits 
(toxicity  category  D).  No  deaths  resulted 
after  an  8-hour  exposure  of  rats  to 
saturated  vapors  of  90%  hydrogen 
peroxide.  LCjo  is  4  mg/1  (2.000  ppm). 
Solutions  that  contain  50%  hydrogen 
peroxide  are  also  extremely  irritating 
(corrosive)  to  rabbit  eyes  (toxicity 
catoeory  I). 

EPA  has  concluded  that  for  food  use 
at  an  application  rate  of  ^%  hydrogen 
peroxide,  no  apparent  acute  toxicify  and 
subchronic  toxicity  end-points  exist  to 
suggest  a  significant  toxicity.  An  RfD 
(chronic  toxicity)  for  hydrogen  peroxide 


has  not  been  estimated  because  of  its 
short  half-life  in  the  environment  and 
lack  of  any  residues  of  toxicological 
concern.  For  similar  reasons,  an 
additional  safety  factor  was  not  judged 
necessary  to  protect  the  safety  of  infants 
and  children.  Additionally,  hydrogen 
peroxide  is  listed  by  the  Food  and  Drug 
Administration  as  Generally  Recognized 
as  Safe  (GRAS). 

Additionally,  hydrogen  peroxide  is 
used  to  treat  food  at  a  maximum  level 
of  0.05%  in  milk  used  in  cheese- 
making,  0.04%  in  whey,  0.15%  in  starch 
and  com  syrup,  and  1.25%  in 
emulsifiers  containing  fatty  acid  esters 
as  bleaching  agents  (21  CFR  Part 
184.1366).  As  a  GRAS  su  stance, 
hydrogen  peroxide  may  be  used  in 
washing  or  to  assist  in  the  lye  peeling 
of  fruits  and  vegetables  (21  CFR 
173.315). 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For  the 
proposed  uses,  the  concentrate  of 
hydrogen  peroxide  will  be  diluted  with 
water  ate  the  rate  of  1:50,  1:100  or  1:300 
corresponding  to  a  low  concentration  of 
hydrogen  peroxide  in  the  product  at  the 
time  of  application  (0.09%  -  0.54%). 
The  solution,  having  a  low 
concentration  of  hydrogen  peroxide, 
reacts  on  contact  with  the  surface  on 
which  it  is  sprayed,  and  degrades 
rapidly  to  oxygen  and  water.  Therefore 
residues  in  or  on  treated  food 
commodities  (growing  and  postharvest 
crops)  are  expected  to  be  negligible. 
Additional  sources  of  the  GRAS 
substance  hydrogen  peroxide  in 
concentrations  range  from  0.04%  to 
1.25%  in  various  foods  as  cited  above 
(21  CFR  Part  184.1366). 

ii.  Drinking  water.  At  the  proposed 
application  rates,  the  use  of  hydrogen 
peroxide  to  treat  food  commodities  will 
result  in  minimal  transfer  of  residues  to 
potential  drinking  water  sources.  This  is 
due  to  the  low  application  rate  and  the 
rapid  chemical  degradation  of  hydrogen 
peroxide  into  oxygen  and  water,  neither 
of  which  is  of  toxicological  concern. 
The  EPA  Office  of  Water  has  stated  that 
it  has  seen  no  new  data  that  contradict 
the  assessment  previously  given  which 
is  that  low  concentrations  of  hydrogen 
peroxide  do  not  typically  persist  in 
.  drinking  water  at  levels  that  pose  a 
health  risk. 

2.  Non-dietary  exposure.  There  will 
be  minimal  amounts  of  non-dietary 
exposure  to  hydrogen  peroxide, 
primarily  through  infrequent  or  short 
use  of  topical  hydrogen  peroxide 
products  for  treating  minor  skin 
injuries,  and  through  use  of  oral 
mouthwashes.  Exposure  is  expected  to 
be  minimal,  and  when  used  hydrogen 
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peroxide  rapidly  degradates  into  oxygen 
and  water,  neither  of  which  is  of 
toxicological  concern. 

E.  Cumulative  Exposure 

Because  of  the  low  use  rates  of 
hydrogen  peroxide,  its  low  toxicity  and 
rapid  degradation,  EPA  does  not  believe 
that  there  is  any  concern  regarding  the 
potential  for  cumulative  effects  of 
hydrogen  peroxide  with  other 
substances  due  to  a  common 
mechanism  of  action.  Because  hydrogen 
peroxide  is  not  known  to  have  a 
common  toxic  metabolite  with  other 
substances,  EPA  has  not  assumed  that 
hydrogen  peroxide  has  a  common 
mechanism  of  toxicity  with  other 
substances.  j 

F.  Safety  Determination  to  the  General 
U.S.  Population,  and  Infant^  and 
Children  j 

Because  hydrogen  peroxide  is  of  low 
toxicity,  the  proposed  uses  employ  low 
concentrations  of  hydrogen  peroxide, 
and  hydrogen  peroxide  degrades  rapidly 
following  application,  EPA  concludes 
that  this  exemption  from  the 
requirement  of  a  tolerance  in  or  on  all 
food  commodities  for  hydrogen 
peroxide,  when  applied  at  <1%,  will  not 
pose  a  dietary  risk  under  reasonably 
foreseeable  circumstances.  Further,  the 
EPA  Office  of  Water  has  stated  that  it 
has  seen  no  new  data  that  contradict  the 
assessment  previously  given  which  is 
that  low  concentrations  of  hydrogen 
peroxide  do  not  typically  persist  in 
drinking  water  at  levels  that  pose  a 
health  risk.  Accordingly  EPA  concluded 
that  there  is  a  reasonable  certainty  of  no 
harm  to  consumers,  including  infants 
and  children,  from  aggregate  exposure 
to  hydrogen  peroxide. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

There  is  no  evidence  to  suggest  that 
hydrogen  peroxide  in  the  proposed 
concentrations  will  adversely  affect  the 
endocrine  system. 

H.  Existing  Tolerances        j 

An  exemption  from  the  requirement 
of  a  tolerance  (40  CFR  Part  180.1197)  is 
established  for  residues  of  hydrogen 
peroxide  in  or  on  all  food  commodities 
at  the  rate  of  <  1%  hydrogen  peroxide 
per  application  on  growing  crops  and 
postharvest  potatoes  when  applied  as  an 
algaecide,  fungicide  and  bactericide. 

/.  International  Tolerances  I 

There  is  no  Codex  Alimentarium 
Commission  Maximum  Residue  Level 
(MRL)  for  hydrogen  peroxide. 
|FR  Doc.  01-27469  Filed  10-.31-01;  8:45  ainj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1049;  FRL-6807-7] 

Notice  Of  Riing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1049,  must  be 
received  on  or  before  December  3,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1049  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  C.  Alston,  Registration 
Support  Branch,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8373;  e-mail  address: 
alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
code 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  dociunent  under  the  "Federal 
Register — Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number  PF- 
1049.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  emd  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1049  in  the  subject 
line  on  the  first  page  of  yoiu  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
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(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1049.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  ofSubiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  18.  2001. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs.  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 


Wacker  Silicones  Corporation 

5E4595 

EPA  has  received  a  pesticide  petition 
(5E4595)  from  Wacker  Silicones 
Corporation,  3301  Sutton  Road.  Adrian. 
MI  49221-9397  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for 
tetraethoxysilane  polymer  with 
hexamethyldisiloxane  (CAS  No. 
104133-09-7),  when  used  as  an  inert 
ingredient  in  pesticide  formulations 
applied  in  accordance  with  good 
agricultural  practice  to  growing  crops 
and  to  raw  agricultural  commodities 
after  harvest,  and  to  animals.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

In  the  case  of  certain  substances  that 
are  defined  as  "polymers,"  the  Agency 
has  established  a  set  of  criteria  that 
identify  categories  of  polymers  that 
present  low  risk.  These  criteria 
described  in  40  CFR  723.250  identify 
polymers  that  are  relatively  unreactive 
and  stable  compounds  to  other  chemical 
substances  was  well  as  polymers  that 
typically  are  not  readily  absorbed.  These 
properties  generally  limit  a  polymer's 
ability  to  cause  adverse  effects.  In 
addition,  these  criteria  exclude 
polymers  about  which  litUe  is  known. 
The  Agency  believes  that  polymers 
meeting  the  criteria  noted  will  present 
minimal  or  no  risk.  Tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
conforms  to  the  definition  of  polymer 
given  in  40  CFR  723.250(b)  (as  amended 
April  11,  1997)  and  meets  the  following 
criteria  that  are  used  to  identify  low  risk 
polymers. 

1.  Tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  is  not  a  cationic 
polymer,  nor  is  it  reasonably  anticipated 
to  become  a  cationic  polymer  in  the 
natural  aquatic  environment. 

2.  Tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  contains  as  an 
integral  part  of  its  composition  the 
atomic  elements  carbon,  hydrogen, 
oxygen  and  silicon. 

3.  Tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  does  not  contain 
as  an  integral  part  of  its  composition, 
except  as  impurities,  any  element  other 
than  those  listed  in  40  CFR  723.250 
(d)(2)(ii). 

4.  Tetraethoxysilane.  polymer  with 
hexamethyldisiloxane  is  not  reasonably 
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anticipated  to  substantially  degrade, 
decompose  or  depohmerize. 

5.  Tetraethoxysilane,  polymer  with 
hexamethyldisiloxane  is  not 
manufactured  or  imported  firom 
monomers  and/or  other  reactants  that 
are  not  aheady  included  on  the  TSCA 
Chemical  Substance  Inventory  or 
manufactured  imder  an  appUcable 
TSCA  section  5  exemption. 

6.  Tetraethoxysilane.  polymer  with 
hexamethyldisiloxane  is  not  a  water" 
absorbing  polymer  with  a  number 
average  molecular  weight  (MW)  10,000 
or  greater.  Tetraethoxysilane,  polymer 
with  hexamethyldisiloxane  also  meets 
the  exemption  criteria  of  40  CFR 
723.250(e)(1)  (as  amended  April  11, 
1997).  Tetraethoxysilane.  polymer  with 
hexamethyldisiloxane  has  a  number 
average  MW  greater  than  or  equal  to 
1.000  and  less  than  10,000  daltons  (and 
oligomer  content  less  than  10%  below 
MW  500  and  less  than  25%  below  MW 
1.000). 

A.  Aggregate  Exposure 

1 .  Dietary  exposure. 
Tetraethoxysilane.  polymer  with 
hexamethyldisiloxane  is  not  absorbed 
through  the  skin  or  gastrointestinal  (GI) 
tract  and  is  generally  considered 
incapable  of  eliciting  a  toxic  response. 

i.  Food.  There  are  no  food  or  food 
additive  uses  of  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
currently  approved  under  40  CFR.  There 
are  ciarrently  approved  indirect  food 
contact  uses  for  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
under  21  CFR  175.300.  175.320,  and 
176.170. 

ii.  Drinking  water  Tetraethoxysilane, 
polymer  with  hexamethyldisiloxane  is 
not  absorbed  through  the  skin  or  GI  tract 
and  is  generally  considered  incapable  of 
eliciting  a  toxic  response. 

2.  Non-dietary  exposure.  There  are  no 
exposures  to  tetraethoxysilane,  polymer 
with  hexamethyldisiloxane  through 
non-occupational,  non-dietary  routes. 


B.  Cumulative  Effects 

There  are  no  data  to  support 
cumulative  risk  from  tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
since  polymers  with  MWs  greater  than 
400  generally  are  not  absorbed  through 
the  intact  skin  and  substances  with 
MWs  greater  than  1 ,000  generally  are 
not  absorbed  through  the  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response.  Therefore, 
there  is  no  reasonable  expectation  of 
risk  due  to  cumulative  exposure. 


C.  Safety  Determination 

1.  U.S.  population.  Tetraethoxysilane, 
polymer  with  hexamethyldisiloxane 
causes  no  safety  concerns  because  it 
conforms  to  the  definition  of  a  low  risk 
polymer  given  in  40  CFR  723.250(e)(1) 
and  as  such  is  considered  incapable  of 
eliciting  a  toxic  response. 

2.  Infants  and  children. 
Tetraethoxysilane.  polymer  with 
hexamethyldisiloxane  causes  no 
additional  concern  to  infants  and 
children  because  it  conforms  to  the 
definition  of  a  low  risk  polymer  given 
in  40  CFR  723.250(e)(1).  and  as  such,  is 
considered  incapable  of  eliciting  a  toxic 
response. 

D.  International  Tolerances 

There  are  no  CODEX  Maximum 
Residue  Limits  established  for 
tetraethoxysilane.  polymer  with 
hexamethyldisiloxane  in/on  any  crop 
commodities  at  this  time. 
|FR  Doc.  01-27470  Filed  10-31-01;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

SES  Performance  Review  Board 
Members 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the  SES 
Performance  Review  Board  of  EEOC  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlethia  D.  Monroe,  Acting  Director, 
Office  of  Human  Resources,  Equal 
Employment  Opportunity  Commission. 
1801  L  Street.  NW.,  Washington,  DC 
20507,  (202)  663-4306. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  requirement  of  5  U.S.C. 
4314(c)(1).  membership  of  the  SES 
Performance  Review  Board  is  as  follows: 
Mr.  Roy  J.  Rodriguez.  Deputy  Chief 
Operating  Officer.  Equal  Employment 
Opportunity  Commission  (Chairperson); 
Mr.  Chester  V.  Bailey,  Director, 
Milwaukee  District  Office.  Equal 
Employment  Opportunity  Commission; 
Ms.  Patricia  T.  Bivins,  Director.  New 
Orleans  District  Office.  Equal 
Employment  Opportunity  Commission; 
Mr.  David  L.  Frank.  Legal  Counsel. 
Equal  Employment  Opportunity 
Commission;  Susan  L.  McDuffie, 
Director,  San  Francisco  District  Office, 
Equal  Employment  Opportunity 
Commission;  Peggy  R.  Mastroianni, 
Associate  Legal  Counsel  (Alternate), 
Equal  Employment  Opportunity 
Commission. 


Signed  at  Washington,  D.C.,  on  this  25th 
day  of  October  2001. 

For  the  Commission. 
Can.  M.  Dominguez, 
Chair. 

[FR  Doc.  01-27408  Filed  10-31-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-01-43-B  (Auction  No.  43); 
DA  01-2315] 

Auction  No.  43  Multi-Radio  Service 
Auction  Scheduled  for  January  10, 
2002;  Notice  and  Filing  Requirements, 
Minimum  Opening  Bids,  Upfront 
Payments  and  Other  Procedural  Issues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  licenses  in 
the  Phase  II  220  MHz  Service,  800  MHz 
Specialized  Mobile  Radio  ("SMR") 
Service  General  Category  Frequencies, 
and  Location  and  Monitoring  Service 
("LMS")  scheduled  for  January  10,  2002 
(Auction  No.  43). 

DATES:  Auction  No.  43  is  scheduled  for 
January  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  Howard  Davenport,  Legal 
Branch,  or  Lyle  Ishida,  Auctions 
Operations  Branch,  at  (202)  418-0660; 
Barbara  Sibert,  Auctions  Operations 
Branch,  at  (717)  338-2888,  Media 
Contact:  Meribeth  McCarrick  at  (202) 
418-0654,  Commercial  Wireless 
Division:  Amal  Abdallah,  Policy  and 
Rules  Branch,  or  Dwain  Livingston, 
Licensing  and  Technical  Analysis 
Branch,  at  (202)  418^620. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  43 
Procedures  Public  Notice  released 
October  10,  2001.  The  complete  text  of 
the  Auction  No.  43  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street.  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  The  Auction  No.  43  Procedures 
Public  Notice  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863;-28g8,  or 
via  e-mail  qualexint@aol.com. 
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L  General  Information 

A.  Introduction 

1.  By  the  Auction  No.  43  Procedures 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Biueau") 
announces  the  procedures  and 
minimiun  opening  bids  for  the 
upcoming  auction  of  licenses  in  the 
Phase  II  220  MHz  Service,  800  MHz 
Specialized  Mobile  Radio  ("SMR") 
Service  General  Category  Frequencies, 
and  Location  and  Monitoring  Service 
("LMS")  scheduled  for  January  10,  2002 
(Auction  No.  43).  On  September  7.  2001, 
in  accordance  with  the  Balanced  Budget 
Act  of  1997.  the  Bureau  released  a 
public  notice  seeking  comment  on 
reserve  prices  or  minimum  opening  bids 
and  the  procedures  to  be  used  in 
Auction  No.  43.  The  Bureau  received  no 
comments  in  response  to  the  Auction 
No.  43  Comment  Public  Notice,  66  FR 
48462  (September  20,  2001). 

i.  Backgroimd  of  Proceeding 

2.  Auction  No.  43  will  include 
licenses  in  the  Phase  II  220  MHz 
Service,  800  MHz  SMR  Seivice  General 
Category  Frequencies,  and  Location  and 
Monitoring  Service  that  either  remain 
unsold  from  a  previous  auction  or  were 
defaulted  on  by  a  winning  bidder  in  a 
previous  auction. 

a.  Phase  II  220  MHz 

3.  In  March  1997,  the  Commission 
restructured  the  licensing  framework 
that  governs  the  220  MHz  Service.  Site- 
specific  hcensing  used  in  the  Phase  I 
220  MHz  Service,  was  replaced  with  a 
geographic-based  system  in  the  Phase  II 
220  MHz  Service,  which  is  the  subject 
of  Auction  No.  43.  This  geographic- 
based  licensing  methodology  is  similar 
to  that  used  in  other  commercial  mobile 
radio  services  ("CMRS").  The 
Commission  developed  three  types  of 
geographic  area  licenses  for  the  Phase  II 
220  MHz  Service.  The  first  type  of 
license  was  based  upon  Economic  Areas 
(EAs),  developed  by  the  Bureau  of 
Economic  Analysis  of  the  U.S. 
Department  of  Commerce.  In  addition, 
the  Commission  created  three  EA-type 
license  areas  to  cover  the  following 
United  States  territories:  American 
Samoa;  the  U.S.  Virgin  Islands  and 
Puerto  Rico;  and  Guam  and  the 
Northern  Mariana  Islands.  The  second 
type  of  license,  known  as  Economic 
Area  Groupings  (EAGs),  included  6 
groups  of  EAs,  which  collectively 
encompassed  all  of  the  EA  and  EA-type 
licenses.  Finally,  the  Commission 
designed  three  nationwide  licenses, 
each  of  which  encompassed  all  six 
EAGs.  Service  and  operational 
requirements  for  the  Phase  II  220  MHz 


Service  are  contained  in  Part  90  of  the 
Commission's  Rules,  47  CFR  90. 

b.  800  MHz  SMR 

4.  On  December  15, 1995,  the  Federal 
Communications  Commission  ("FCC" 
or  "Commission")  released  a  800  MHz 
First  Report  and  Order,  61  FR  6212 
(February  16, 1996),  that  set  forth 
proposals  for  new  licensing  rules  and 
auction  procedures  for  the  "lower  230" 
800  MHz  SMR  channels.  On  July  10, 
1997,  the  Commission  released  a  800 
MHz  Second  Report  and  Order,  62  FR 
41190  (July  31,  1997).  that  resolved 
pending  issues  and  established 
technical  and  operational  rules  for  the 
"lower  230"  800  MHz  SMR  channels. 
On  October  8,  1999,  the  Commission 
released  a  800  MHz  Order  on 
Reconsideration,  64  FR  71042 
(December  20,  1999),  that  completed  the 
implementation  of  a  new  licensing 
framework  for  the  800  MHz  SMR 
service. 

c.  LMS 

5.  In  1995.  the  Commission 
established  rules  governing  the 
licensing  of  the  LMS  in  the  902-928 
MHz  frequency  band.  LMS  refers  to 
advanced  radio  technologies  designed  to 
support  the  nation's  transportation 
infrastructure  and  to  facilitate  the 
growth  of  Intelligent  Transportation 
Systems.  The  Commission  created  a 
new  subpart  M  in  part  90  of  the 
Commission's  rules  for  Transportation 
Infrastructure  Radio  Services,  which 
includes  LMS  and  like  services. 

6.  The  LMS  licenses  offered  in 
Auction  No.  43  are  multilateration 
licenses.  Multilateration  LMS  systems 
are  designed  to  locate  vehicles  or  other 
objects  by  measuring  the  difference  in 
time  of  arrival,  or  difference  in  phase,  of 
signals  transmitted  from  a  unit  to  a 
number  of  fixed  points,  or  from  a 
number  of  fixed  points  to  the  imit  to  be 
located.  Such  systems  generally  use 
spread-spectrum  technology  to  locate 
vehicles  throughout  a  wide  geographic 
area.  Multilateration  technology  is  used, 
for  example,  by  trucking  companies  to 
track  individual  vehicles,  by 
municipalities  to  pinpoint  the  location 
of  their  buses,  and  by  private 
entrepreneurs  developing  subscriber- 
based  services  for  recovery  of  stolen 
vehicles.  The  Commission  defined  non- 
multilateration  systems  as  LMS  systems 
that  employ  any  technology  other  than 
multilateration  technology.  The 
Commission  noted  that  unlike  a 
multilateration  system,  which 
determines  the  location  of  a  vehicle  or 
object  over  a  wide  area,  a  typical  non- 
multilateration  system  uses  narrowband 
technology  whereby  an  electronic 


device  placed  in  a  vehicle  transfers 
information  to  and  from  that  vehicle 
when  the  vehicle  passes  near  one  of  the 
system's  stations,  i. Licenses  to  Be 
Auctioned 

7.  The  Auction  No.  43  Comment 
Public  Notice  announced  that  4  licenses 
in  the  Phase  II  220  MHz  Service,  23 
licenses  fpr  the  800  MHz  SMR  Service 
General  Category  Frequencies,  and  42 
multilateration  licenses  in  the  Location 
and  Monitoring  Service  ("LMS"),  were 
to  be  auctioned  on  January  10,  2002.  A 
complete  list  of  licenses  available  for 
Auction  No.  43  and  their  descriptions  is 
included  as  Attachment  A  of  the 
Auction  No.  43  Procedures  Public 
Notice. 

B.  Rules  and  Disclaimers 

i.  Relevant  Authority 

8.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
Phase  II  220  MHz  Service,  800  MHz 
SMR  Service,  and  Location  and 
Monitoring  Service  contained  in  title  47. 
part  90  of  the  Code  of  Federal 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  title  47,  part  1  of  the  Code 
of  Federal  Regulations.  Prospective 
bidders  must  also  be  thoroughly  familiar 
with  the  procedures,  terms  and 
conditions  (collectively,  "Terms") 
contained  in  the  Auction  No.  43 
Procedures  Public  Notice;  the  Auction 
No.  43  Comment  Public  Notice;  and  the 
Part  1  Fifth  Report  and  Order,  65  FR 
52401  (August  29,  2000),  (as  well  as 
prior  Commission  proceedings 
regarding  competitive  bidding 
procedures). 

a.  Phase  II  220  MHz 

9.  Auction  participants  bidding  on 
licenses  in  the  220  MHz  service  should 
also  be  familiar  with  the  220  MHz  Third 
Report  and  Order.  62  FR  16004  (April 
3, 1997);  220  MHz  Memorandum 
Opinion  and  Order  on  Reconsideration, 
63  FR  32580  (June  12,  1998);  220  MHz 
Fourth  Report  and  Order,  62  4621 1 
(September  2.  1997);  and  220  MHz  Fifth 
Report  and  Order.  63  FR  49291 
(September  15,  1998). 

b.  800  MHz  SMR 

10.  Auction  participants  bidding  on 
licenses  in  the  800  MHz  SMR  service 
should  also  be  familiar  with  the  800 
MHz  First  Report  and  Order;  800  MHz 
Second  Report  and  Order,  and  the  800 
MHz  Order  on  Reconsideration. 

cLMS 

11.  Auction  participants  bidding  on 
licenses  in  the  Location  and  Monitoring 
Service  should  also  be  familiar  with  the 
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LMS  Second  Report  and  Order,  63  FR 
40659  (July  30,  1998);  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rule  Making,  62  FR  52036 
(October  6.  1997). 

d.  Phase  II  220  MHz,  800  MHz  SMR, 
and  LMS 


12.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  its  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://www.fcc.gov/wtb/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CV-A257,  Washington,  DC.  20554 
or  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20354,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aol.com.  When 
ordering  documents  from  Qualex,  please 
provide  the  appropriate  FCC  number 
(for  example,  FCC  98-157  for  the  LMS 
Second  Report  and  Order). 

i.  Prohibition  of  Collusion 

13.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  This      - 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  payment  deadline  after  the 
auction.  Bidders  competing  for  licenses 
in  the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occvu  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
(e.g.,  law  firm  or  consulting  firm).  In 


such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule. 

14.  However,  the  Biu-eau  cautions  that 
merely  filing  a  certifying  statement  as 
part  o^n  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 
investigation  when  warranted. 
Furthermore,  the  rule  would  apply  to  an 
applicant  bidding  for  an  EAG  and 
another  applicant  bidding  for  an  EA 
within  that  EAG,  regardless  of  service. 
In  addition,  applicants  that  apply  to  bid 
for  "all  markets"  would  be  precluded 
from  commimicating  with  sdl  other 
applicants  imtil  after  the  down  payment 
deadline.  However,  applicants  may 
enter  into  bidding  agreements  before 
filing  their  FCC  Form  175,  as  long  as 
they  disclose  the  existence  of  the 
agreement(s)  in  their  Form  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 
identified  on  the  short-form  application 
pursuant  to  §  1.2105(c),  even  if  the 
agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  applicants  for  licenses  covering 
the  same  geographic  areas.  By  signing 
their  FCC  Form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c). 

15.  In  addition,  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  upon  learning  of  such 
violation.  Bidders  therefore  are  required 
to  make  such  notification  to  the 
Commission  immediately  upon 
discovery. 

16.  The  Commission  recently 
amended  §  1.2105  to  require  auction 
applicants  to  report  prohibited 
communications  in  vmting  to  the 
Commission  immediately,  but  in  no 
case  later  than  five  business  days  after 
the  communication  occurs.  This  rule 
takes  November  28,  2001. 

17.  A  summary  listing  of  documents 
from  the  Commission  and  the  Biu^au 


addressing  the  application  of  the  anti- 
collusion  rules  may  be  found  in 
Attachment  H  of  the  Auction  No.  43 
Procedures  PubUc  Notice. 

iii.  Ehie  Diligence 

a.  220  MHz 

18.  Potential  bidders  are  reminded 
that  there  are  a  niunber  of  incumbent 
Phase  I  220  MHz  licensees  already 
licensed  and  operating  on  frequencies 
that  will  be  subject  to  the  upcoming 
auction.  Such  incumbents  must  be 
protected  from  harmful  interference  by 
Phase  II  220  MHz  licensees  in 
accordance  with  the  Commission's 
rules.  See  47  CFR  90.763.  These 
limitations  may  restrict  the  ability  of 
such  geographic  area  licensees  to  use  . 
certain  portions  of  the  electromagnetic 
spectrum  or  provide  service  to  certain 
areas  in  their  geographic  license  areas. 

19.  In  addition,  potential  bidders 
seeking  licenses  for  geographic  areas 
that  are  near  the  Canadian  border 
should  be  aware  that  the  use  of  some  or 
all  of  the  channels  they  acquire  in  the 
auction  could  be  restricted  by  the 
agreement  with  Canada  on  the  use  of 
220-222  MHz  spectrum  in  the  border 
area. 

20.  Potential  bidders  should  also  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA"), 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  that  relate  to 
particular  applicants  or  incumbent  non- 
nationwide  220  MHz  licensees.  In 
addition,  the  decisions  reached  in  the 
220  MHz  proceeding  are  the  subject  of 

a  judicial  appeal  and  may  be  the  subject 
of  additional  reconsideration  or  appeal. 
See,  e.g.,  PLMRS  Narrowband  Corp.,  et 
al.  V.  Federal  Communications 
Commission,  No.  92-1432,  (D.C.  Cir.. 
filed  September  18, 1992).  The  Bureau 
notes  that  resolution  of  these  matters 
could  have  an  impact  on  the  availability 
of  spectrum  for  EA  and  EAG  licensees. 
In  addition,  while  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction. 

b.  800  MHz 

21.  Potential  bidders  are  reminded 
that  there  are  incumbent  licensees 
operating  on  frequencies  that  are  subject 
to  the  upcoming  auction.  Inciunbent 
licensees  retain  the  exclusive  right  to 
use  those  channels  within  their  self- 
defined  service  areas.  The  holder  of  an 
EA  authorization  thus  will  be  required 
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to  implement  its  facilities  to  protect 
incumbents  from  harmful  interference. 
These  limitations  may  restrict  the  abilify 
of  such  geographic  area  licenses  to  use 
certain  portions  of  the  electromagnetic 
spectrum  or  provide  service  to  certain 
areas  in  their  geographic  license  areas. 
Specifically,  an  EA  authorization  holder 
will  be  required  to  coordinate  with  the 
incumbent  licensees  by  using  the 
interference  protection  criteria  in 
§§90.683  and  90.621(b)  of  the 
Conunission's  rules.  However, 
operational  agreements  are  encoiiraged 
between  the  parties.  Should  an 
incumbent  lose  its  Ucense,  the 
inounbent's  service  area(s)  will  convey 
to  the  relevant  authorized  holder  of  the 
EA.  The  relevant  authorized  holder  of 
the  EA  will  then  be  entitled  to  operate 
within  the  forfeited  service  area(s) 
located  within  its  EA,  without  being 
subject  to  further  competitive  bidd^g. 

22.  Potential  bidders  should  be  aware 
that  certain  applications  (including 
those  for  modification),  petitions  for 
rulemaking,  requests  for  special 
temporary  authority  ("STA"),  waiver 
requests,  petitions  to  deny,  petitions  for 
reconsideration,  and  applications  for 
review  may  be  pending  before  the 
Commission  that  relate  to  particular 
applicants  or  incumbent  Ucensees.  The 
Bureau  notes  that  resolution  of  these 
matters  could  have  an  impact  on  the 
availability  of  spectrum  for  EA  licensees 
in  the  800  MHz  SMR  general  category. 
While  the  Commission  will  continue  to 
act  on  pending  applications,  requests 
and  petitions,  some  of  these  matters 
may  not  be  resolved  by  the  time  of  the 
auction.  Potential  bidders  are  solely 
responsible  for  investigating  and 
evaluating  the  degree  to,  which  such 
pending  matters  may  affect  spectrum 
availability  in  areas  where  they  seek  EA 
licenses. 

23.  In  addition,  licenses  in  EAs  that 
border  Canada  may  be  subject  to  the 
Arrangement  Between  the  Department 
of  Communications  of  Canada  and  the 
Federal  Communications  Commission 
of  the  United  States  Concerning  the  Use 
of  806-890  MHz  Band  along  the 
Canada-United  States  Border.  Licenses 
in  EAs  that  border  Mexico  may  be 
subject  to  the  Agreement  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
United  Mexican  States  Concerning  the 
Allocation  and  Use  of  Frequency  Bands 
by  Terrestrial  Non-Broadcasting 
Radiocommunication  Services  Along 
the  Common  Border. 

c.  LMS 

24.  Potential  bidders  are  reminded 
that  LMS  operates  in  the  902-928  MHz 
frequency  band.  This  band  is  allocated 


for  primary  use  by  Federal  Government 
radiolocation  systems.  Next,  in  order  of 
priority, -are  Industrial,  Scientific  and 
Medical  devices.  Federal  Government 
fixed  and  mobile  and  LMS  systems  are 
secondary  to  these  uses.  The  remaining 
uses  of  the  902-928  MHz  band  include 
licensed  amateur  radio  operations  and 
imlicensed  part  15  equipment,  both  of 
which  are  secondary  to  all  other  uses  of 
the  band.  Part  15  low  power  devices 
include,  but  are  not  limited  to,  those 
used  for  automatic  meter  reading, 
inventory  control,  package  tracking  and 
shipping  control,  alarm  services,  local 
area  networks,  internet  access,  and 
cordless  telephones.  The  amateur  radio 
service  is  used  by  technically  inclined 
private  citizens  to  engage  in  self- 
training,  information  exchange,  and 
radio  experimentation.  In  the  LMS 
Report  and  Order,  60  FR  15248  (March 
23, 1995),  the  Commission  recognized 
the  important  contribution  to  the  pubUc 
provided  by  Part  15  technologies  and 
amateur  radio  operators  and  sought  to 
develop  a  band  plan  that  would 
maximize  the  ability  of  these  services  to 
coexist  with  LMS  systems. 

25.  The  Commission  adopted  the  LMS 
Report  and  Order  with  an  eye  toward 
minimizing  potential  interference 
within  and  among  the  various  users  of 
the  902-928  MHz  band.  The 
Commission's  band  plan  accordingly 
permits  secondary  operations  across  the 
entire  band  by  users  of  ludicensed  part 
15  devices  and  amateur  licensees.  At  the 
same  time,  the  band  plan  separates  non- 
multilateration  from  multilateration 
LMS  systems  in  all  but  one  subband  so 
as  to  avert  interference.  The  LMS  Report 
and  Order  also  established  limitations 
on  LMS  systems'  interconnection  with 
the  public  switched  network  and  set 
forth  a  niunber  of  technical 
requirements  intended  to  ensure 
successful  coexistence  of  all  the  services 
authorized  to  operate  in  the  band. 

26.  Potential  Didders  should  also  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  waiver 
requests,  requests  for  special  temporary 
authority  ("STA"),  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  that  relate  to 
particular  applicants  or  incumbent  LMS 
licensees.  While  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction. 

d.  220  MHz,  800  MHz,  and  LMS 

27.  Potential  bidders  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 


evaluating  the  degree  to  which  such 
matters  may  affect  their  abilify  to  bid 
on,  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  43. 

28.  To  aid  potential  bidders. 
Attachment  B  to  the  Auction  No.  43 
Procedures  PubUc  Notice  lists  220  MHz, 
SMR  800  MHz,  and  LMS  matters 
pending  before  the  Commission  that 
relate  to  licenses  or  applications  in 
these  services.  The  Commission  makes 
no  representations  or  guarantees  that  the 
Usted  matters  are  the  only  pending 
matters  that  could  affect  spectrum 
availability  in  these  services. 

29.  Copies  of  pleadings  from  pending 
cases  relating  to  the  220  MHz,  SMR  800 
MHz,  and  LMS  matters  identified  in 
Attachment  B,  of  the  Auction  No.  43 
Procedures  Public  Notice,  are  available 
for  public  inspection  and  copying 
during  normal  reference  room  hours  at: 
Office  of  Public  Affairs  (OPA), 
Reference  Operations  Division,  445  12th 
Street,  SW.,  Room  CY-C314, 
Washington,  DC  20554. 

30.  In  addition,  potential  bidders  may 
research  the  Bureau's  licensing  database 
on  the  Internet  in  order  to  determine 
which  frequencies  are  already  licensed 
to  incumbent  licensees.  The 
Commission  makes  no  representations 
or  guarantees  regarding  the  accuracy  or 
completeness  of  information  in  its 
databases  or  any  third  party  databases, 
including,  for  example,  court  docketing 
systems.  Furthermore,  the  Commission 
makes  no  representations  or  guarantees 
regarding  the  accuracy  or  completeness 
of  information  that  has  been  provided 
by  incumbent  licensees  and 
incorporated  into  the  database.  Potential 
bidders  are  strongly  encouraged  to 
physically  inspect  any  sites  located  in, 
or  near,  the  EA  or  EAG  for  which  they 
plan  to  bid. 

31.  Licensing  records  for  the  220 
MHz,  SMR  800  MHz,  and  LMS  are 
contained  in  the  Bureau's  Universal 
Licensing  System  (ULS)  and  may  be 
researched  on  the  Internet  at  http:// 
www.fcc.gov/wtb/uls  by  selecting  the 
"License  Search"  button.  Potential 
bidders  may  query  the  database  online 
and  download  a  copy  of  their  search 
results  if  desired.  The  Bureau 
recommends  that  potential  bidders 
select  the  "Frequency"  option  under 
License  Search,  specify  the  desired 
frequency  or  frequency  range,  select 
Status  "A"  (Active),  and  use  the 
"GeoSearch"  button  at  the  bottom  of  the 
screen  to  limit  their  searches  to  a 
particular  geographic  area.  Detailed 
instructions  on  using  License  Search 
(including  frequency  searches  and  the 
GeoSearch  capability)  and  downloading 
query  results  are  available  online  by 
selecting  the  "?"  button  at  the  bottom 
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right-hand  comer  of  the  License  Search 
screen. 

32.  Potential  bidders  should  direct 
questions  regarding  the  search 
capabihties  to  the  FCC  Technical 
Support  hotline  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (TTY),  or  via 
e-mail  at  ulscomm@fcc.gov.  The  hotline 
is  available  to  assist  with  questions 
Monday  through  Friday,  from  7  AM  to 
10  PM  ET.  Saturday.  8  AM  to  7  PM  ET, 
and  Sunday,  12  noon  to  6  PM  ET.  In 
order  to  provide  better  service  to  the 
public,  all  calls  to  the  hotline  are 
recorded. 

33.  Licenses  may,  in  soipe  EAs  and 
EAGs,  be  required  to  protect  quiet 
zones.  See  47  CFR  1.923(g)  and  1.924. 

iv.  Bidder  Alerts 

34.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically.  Financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitures,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

35.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties^hould  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  venture. 

36.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  43  to 
deceive  and  defraud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example,  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 


•  The  amount  of  investment  is  less 
than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  the 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC.  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  unrealisticaUy 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  ot  the 
soUcitation. 

37.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC.  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  43  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

V.  National  Environmental  Policy  Act 
("NEPA")  Requirements 

38.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facility  is  a  federal  action  and 
the  licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility.  See  47  CFR  1.1305  through 
1.1319.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  environmental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  licensee  must  also  prepare 
environmental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 


C.  Auction  Specifics 
i.  Auction  Date 

39.  The  auction  will  begin  on 
Thursday,  January  10,  2002.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
licenses  will  be  conducted  on  each 
business  day  until  bidding  has  stopped 
on  all  licenses. 

40.  The  Commission  announces  that 
bidding  for  Auction  No.  43  will  be 
temporarily  suspended  January  21, 
2002,  in  observance  of  the  Federal 
holiday. 

ii.  Auction  Title 

41.  Auction  No.  43 — Multi-Radio 
Service 

iii.  Bidding  Methodology 

42.  The  bidding  methodology  for 
Auction  No.  43  will  be  simultaneous 
multiple  round  bidding.  The 
Commission  will  conduct  this  auction 
over  the  Internet.  Telephonic  bidding 
will  also  be  available.  As  a  contingency, 
the  FCC  Wide  Area  Network,  which 
requires  access  to  a  900  number 
telephone  service,  will  be  available  as 
well.  Qualified  bidders  are  permitted  to 
bid  telephonically  or  electronically. 

iv.  Pre-Auction  Dates  and  Deadlines 

43.  These  are  important  dates  relating 
to  Auction  No.  43: 

Auction  Seminar — November  7,  2001 
Short-Form  Application  (FCC  FORM 

175}— November  16,  2001;  6  p.m.  ET 
Upfront  Payments  (via  wire  transfer) — 

December  7,  2001;  6  p.m.  ET 
Mock  Auction — January  7,  2002 
Auction  Begins — January  10,  2002 

V.  Requirements  for  Participation 

44.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  ET.  November  16,  2001. 

•  Submit  a  sufficient  upfront 
payment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  ET, 
December  7,  2001. 

•  Comply  with  all  provisions 
outlined  in  this  public  notice. 

vi.  General  Contact  Information 

45.  The  following  is  a  list  of  general 
contract  information  relating  to  Auction 
No.  43: 

General  Auction  Information:  General 
Auction  Questions,  Seminar 
Registration. 
FCC  Auctions  Hotline,  (888)  225-5322. 

Press  Option  #2.  or  direct  (717)  338- 

2888,  Hours  of  service:  8  a.m.-5:30 

p.m.  ET 
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Auction  Legal  hifonnation:  Auction 
Rules,  Policies,  Regulations. 
Auctions  and  Industry  Analysis 

Division,  Legal  Branch  (202)  418- 

0660 

Licensing  Information:  Rules, 
Policies,  Regulations,  Licensing  Issues, 
Ehie  Diligence,  Incumbency  Issues. 
Conunercial  Wireless  Division,  (202) 

418-0620 

Technical  Support:  Electronic  Filing, 
Automated  Auction  System. 
FCC  Auctions  Technical  Support 

Hotline,  (202)  414-1250  (Voice),  (202) 

414-1255  (TTY),  Hours  of  service: 

Monday  through  Friday  7  a.m.  to 

10:00  p.m.  ET,  Saturday,  8:00  a.m.  to 

7:00  p.m.,  Sunday,  12:00  noon  to  6:00 

p.m. 

Payment  Information:  Wire  Transfers, 
Refunds. 
FCC  Auctions  Accounting  Branch,  (202) 

418-1995,  (202)  418-2843  (Fax) 

Telephonic  Bidding: 
Will  be  furnished  only  to  qualified 

bidders. 

FCC  Copy  Contractor:  Additional 
Copies  of  Commission  Documents. 
Qualex  International.  Portals  D,  445 

12th  Street,  SW.,  Room  CY-B402, 

Washington,  DC  20554,  (202)  863- 

2893,  (202)  863-2898  (Fax), 

qualexint@aol.com  (E-mail) 

Press  Information:  Meribeth 
McCarrick  (202)  418-0654. 

FCC  Forms:  (800)  418-3676  (outside 
Washington,  DC),  (202)  418-3676  (in  the 
Washington  Area),  http://www.fcc.gov/ 
formpage.html 

FCC  Internet  Sites:  http:// 
www.fcc.gov,  http://www.fcc.gov/wtb/ 
auctions,  http://www.fcc.gov/wtb/uls 

n.  Shoit-Fonn  (FCC  Form  175) 
Application  Requirements 

46.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  E  of  the  Auction  No.  43 
Procedures  Public  Notice.  The  short- 
form  application  seeks  the  applicant's 
name  and  address,  legal  classification, 
status,  small  or  very  small  business 
bidding  credit  eligibihty,  identification 
of  the  license(s)  sought,  the  authorized 
bidders  and  contact  persons.  All 
applicants  must  certify  on  their  FCC 
Form  175  applications  under  penalty  of 
perjury  that  ihey  are  legally,  technically, 
financially  and  otherwise  qualified  to 
hold  a  license  and,  as  discussed  in 
section  n.E  (Provisions  Regarding 
Defaulters  and  Former  Defaulters),  that 
they  are  not  in  default  on  any  payment 
for  Commission  licenses  (including 
down  payments)  or  delinquent  on  any 
non-tax  debt  owed  to  any  Federal 
agency. 


A.  License  Selection 

47.  In  Auction  No.  43,  Form  175  will 
include  a  mechanism  that  allows  an 
applicant  to  filter  the  licenses  by 
Service,  Market  Number,  and/or  Block 
to  create  customized  lists  of  licenses. 
The  applicant  will  make  selections  for 
one  or  more  of  the  filter  criteria  and  the 
system  will  produce  a  Ust  of  licenses 
satisfying  the  specified  criteria.  The 
applicant  may  apply  for  all  the  licenses 
in  the  customized  list  by  using  the 
"Save  all  filtered  licenses"  option; 
select  and  save  individual  licenses 
separately  from  the  list;  or  create  a 
second  customized  list  without 
selecting  any  of  the  licenses  bom  the 
first  list.  AppUcants  also  will  be  able  to 
select  licenses  from  one  customized  list 
and  then  create  a  second  customized  list 
to  select  additional  ficenses. 

B.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

48.  All  applicants  must  comply  with 
the  uniform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  FCC  Form  175,  applicants 
will  be  required  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ownership  of  the  bidding  entity. 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 

C.  Consortia  And  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

49.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortiimi 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
understandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structiue. 
AppUcants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amount  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  If  an  applicant  has  had  discussions, 
but  has  not  reached  a  joint  bidding 
agreement  by  the  short-form  deadline,  it 
would  not  include  the  names  of  parties 
to  the  discussions  on  its  applications 
and  may  not  continue  discussions  with 
applicants  for  the  same  geographic 
license  area(s)  after  the  deadline.  Where 
applicants  have  entered  into  consortia 
or  joint  bidding  arrangements, 


appUcants  must  submit  an  "Exhibit  B" 
to  the  FCC  Form  175. 

50.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
appUcants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 
than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement;  and  (ii)  the  arrangements 
do  not  result  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicemts.  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 

D.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

51.  Bidding  credits  are  available  to 
small  and  very  small  business,  or 
consortia,  thereof,  as  defined  in  47  CFR 
90.1021  for  Phase  U  220  MHz,  47  CFR 
90.912  for  800  MHz  SMR,  and  47  CFR 
90.1103  for  LMS.  A  bidding  credit 
represents  the  amount  by  which  a 
bidder's  winning  bids  are  discounted. 
The  size  of  the  bidding  credit  depends 
on  the  average  of  the  aggregated  annual 
gross  revenues  for  each  of  the  preceding 
three  years  of  the  bidder,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  receives  a  25  percent  discount  on 
its  winning  bids  for  220  MHz,  800  MHz 
SMR,  and  LMS  Ucenses; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$3  million  for  the  preceding  three  years 
receives  a  35  percent  discount  on  its 
winning  bids  for  220  MHz,  800  MHz 
SMR,  and  LMS  licenses; 

Bidding  credits  are  not  cumulative: 
qualifying  appUcants  receive  either  the 
25  percent  or  the  35  percent  bidding 
credit,  but  not  both. 

ii.  Tribal  Land  Bidding  Credit 

52.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 


55186 


Federal  Register/ Vol.  66,  No.  212 /Thursday.  November  1,  2001 /Notices 


implemented  a  tribal  land  bidding 
credit.  See  Part  V.C.  of  the  Auction  No. 
43  Procedures  Public  Notice. 

iii.  Applicability  of  Part  1  Attribution 
Rules 

53.  Controlling  interest  standard.  On 
August  14,  2000,  the  Commission 
released  the  Part  1  Fifth  Report  and 
Order,  in  which  the  Commission,  inter 
alia,  adopted  a  "controlling  interest ' 
standard  for  attributing  to  auction 
applicants  the  gross  revenues  of  their 
investors  and  affiliates  in  determining 
small  business  eligibility  for  future 
auctions.  The  Commission  observed  that 
the  rule  modifications  adopted  in  the 
various  Part  1  orders  would  result  in 
discrepancies  and/or  redundancies 
between  certain  of  the  new  Part  1  rules 
and  existing  service-specific  rules,  and 
the  Commission  delegated  to  the  Bureau 
the  authority  to  make  conforming  edits 
to  the  Code  of  Federal  Regulations  (CFR) 
consistent  with  the  rules  adopted  in  the 
part  1  proceeding.  Part  1  rules  that 
superseded  inconsistent  service-specific 
rules  will  control  in  Auction  No.  43. 
Accordingly,  the  "controlling  interest" 
standard  as  set  forth  in  the  Part  1  rules 
will  be  in  effect  for  Auction  No.  43.  even 
if  conforming  edits  to  the  CFB  are  not 
made  prior  to  the  auction. 

54.  Control.  The  term  "control" 
Includes  both  de  facto  and  de  jure 

control  of  the  applicant.  Typically. 
ownership  of  at  least  50.1  percent  of  an 
entity's  voting  stock  evidences  de  jure 
control.  De  facto  control  is  determined 
on  a  case-by-case  basis.  The  following 
are  some  common  indicia  of  de  facto 
control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

55.  Attribution  for  small  and  very- 
small  business  eligibility.  In  determining 
which  entities  qualify  as  small  or  very 
small  businesses,  the  Commission  will 
consider  the  gross  revenues  of  the 
applicant,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests.  The  Commission 
does  not  impose  specific  equity 
requirements  on  controlling  interest 
holders.  Once  the  principals  or  entities 
with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 
principals  or  entities,  the  affiliates  of 
those  principals  or  entities,  the 
applicant  and  its  affiliates,  will  be 
counted  in  determining  small  business 
eligibility. 


56.  A  consortium  of  small  or  very 
small  businesses  is  a  "conglomerate 
organization  formed  as  a  joint  venture 
between  or  among  mutually 
independent  business  firms,"  each  of 
which  individually  must  satisfy  the 
definition  of  small  or  very  small 
business  in  §§  1.2110(f),  90.912, 
90.1021,  and  90.1103.  Thus,  each 
consortium  member  must  disclose  its 
gross  revenues  along  with  those  of  its 
affiliates,  its  controlling  interests,  and 
the  affiliates  of  its  controlling  interests. 
The  Bureau  notes  that  although  the 
gross  revenues  of  the  consortium 
members  will  not  be  aggregated  for 
purposes  of  determining  eligibility  for 
small  or  very  small  business  credits,  this 
information  must  be  provided  to  ensure 
that  each  individual  consortium 
member  qualifies  for  any  bidding  credit 
awarded  to  the  consortium. 

iv.  Supporting  Oociunentation 

57.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  their  FCC  Form  175 
short-form  applications  to  establish  that 
they  satisfy  the  eligibility  requirements 
to  qualify  as  small  or  very  small 
businesses  (or  consortia  of  small  or  very 
small  businesses]  for  this  auction. 

58.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  175 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions^and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/ or  criminal 
prosecution. 

59.  Small  or  very  small  business 
eligibility  (Exhibit  C).  Entities  applying 
to  bid  as  small  or  very  small  businesses 
(or  consortia  of  small  or  very  small 
businesses)  will  be  required  to  disclose 
on  Exhibit  C  to  their  FCC  Form  175 
short-form  applications,  separately  and 
in  the  aggregate,  the  gross  revenues  for 
the  preceding  three  years  of  each  of  the 
following:  (i)  the  applicant,  (ii)  its 
affiliates,  (iii)  its  controlling  interests, 
and  (4)  the  affiliates  of  its  controlling 
interests.  Certification  that  the  average 
annual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 


revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consortium  of  small  or  very  small 
businesses,  this  information  must  be 
provided  for  each  consortium  member. 

E.  Provisions  Regarding  Defaulters  and 
Former  Defaulters  (FCC  Form  175 
Exhibit  D) 

60.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not , 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interest  have  ever  been  in 
default  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  applicant  must  provide  such 
information  for  itself,  for  each  of  its 
controlling  interests  and  affiliates,  and 
for  each  affiliate  of  its  controlling 
interests,  as  defined  by  §  1.2110  of  the 
Conunission's  rules  (as  amended  in  the 
Part  1  Fifth  Report  and  Order]. 
Applicants  must  include  this  statement 
as  Exhibit  D  of  the  FCC  Form  175. 
Prospective  bidders  are  reminded  that 
the  statement  must  be  made  under 
penalty  of  perjury  and,  further, 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  from 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

61.  "Former  defaulters" — i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  °^  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  43,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  ni.D.3,  former 
defaulters  are  required  to  pay  upfront 
payments  that  are  fifty  percent  more 
than  the  normal  upfront  payment 
amounts. 

F.  Installment  Payments 

61.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  43. 
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■G.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

62.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Conmiission  in  monitoring  the 
participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
hifprmation)  to  the  FCC  Form  175. 

H.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

63.  After  the  short-form  filing 
deadline  (November  16,  2001), 
applicants  may  make  only  minor 
changes  to  their  FCC  Form  1 75 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  [e.g.,  change  their 
license  selections  or  proposed  service 
areas,  change  the  certifying  official  or 
change  control  of  the  applicant  or 
change  bidding  credits).  See  47  CFR 
1.2105.  Permissible  minor  changes 
include,  for  example,  deletion  and 
addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
changes  on-line,  and  submit  a  letter  to 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Commimications  Commission,  445  12th 
Street,  SW.,  Suite  4-A760,  Washington, 
DC  20554,  briefly  summarizing  the 
changes.  Questions  about  other  changes 
should  be  directed  to  Howard 
Davenport  of  the  Auctions  and  Industry 
Analysis  Division  at  (202)  418-0660. 

/.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

64.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

m.  Pre*Auction  Procedures 

A.  Auction  Seminar 

65.  On  Wednesday,  November  7, 
2001,  the  FCC  will  sponsor  a  free 
seminar  for  Auction  No.  43  at  the 
Federal  Communications  Commission, 


located  at  445  12th  Street,  SW.,  Room 
8-B516,  Washington,  DC.  The  seminar 
will  provide  attendees  with  information 
about  pre-auction  procedures,  conduct 
of  the  auction,  the  FCC  Automated 
Auction  System,  and  the  Multi-Radio 
Service  (Phase  II  220  MHz,  800  MHz 
SMR,  and  LMS)  spectrum  and  auction 
rules.  The  seminar  will  also  provide  an 
opportunity  for  prospective  bidders  to 
ask  questions  of  FCC  staff. 

66.  To  register,  complete  Attachment 
C  of  the  Auctions  No.  43  Procedures 
Public  Notice  and  submit  it  by  Monday, 
November  5,  2001.  Registrations  are 
accepted  on  a  first-come,  first-served 
basis. 

B.  Short-Form  Application  (FCC  Form 
1 75)— Due  November  1 6,  2001 

67.  In  order  to  be  eligible  to  bid  in  this 
auction,  applicants  must  first  submit  an 
FCC  Form  1 75  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6  p.m.  ET  on 
November  16,  2001.  Late  applications 
will  not  be  accepted. 

68.  There  is  no  application  fee 
required  when  filing  an  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfitint 
payment.  See  Part  III.D. 

i.  Electronic  Filing 

69.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  ET  on 
November  7,  2001,  until  6  p.m.  ET  on 
November  16,  2001.  Applicants  are 
st^ngly  encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  on  November  16,  2001. 

70.  Applicants  must  press  the 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  1 75s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  D  of  the  Auctions  No.  43 
Procedures  Public  Notice.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY));  the  hours  of  service 
Monday  through  Friday,  ftt)m  7  AM  to 
10  PM  ET,  Saturday,  8  AM  to  7  PM  ET, 
and  Simday,  12  noon  to  6  PM  ET.  In 
order  to  provide  better  service  to  the 
public,  all  calls  to  the  hotline  are 
recorded. 

71.  Applicants  can  also  contact 
Technical  Support  via  e-mail.  To  obtain 


the  address,  click  the  Support  tab  on  the 
Form  1 75  Homepage. 

ii.  Completion  of  the  FCC  Form  175 

72.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  1 75  are  in  Attachment  E  of  the 
Auction  No.  43  Procedures  Public 
Notice.  Applicants  are  encouraged  to 
begin  preparing  the  required 
attachments  for  FCC  Form  1 75  prior  to 
submitting  the  form.  Attachments  D  and 
E  to  the  Auction  No.  43  Procedures 
Public  Notice  provide  information  on 
the  required  attachments  and 
appropriate  formats. 

iii.  Electronic  Review  of  FCC  Form  175 

73.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
on  any  exhibits  to  their  FCC  Form  1 75 
applications.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  D 
of  the  Auction  No.  43  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 

C.  Application  Processing  and  Minor 
Corrections 

74.  After  the  deadline  for  filing  the 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  Those  applications 
accepted  for  filing;  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

75.  As  described  more  fully  in  the 
Commission's  rules,  after  the  November 
16,  2001,  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  1 75 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 

D.  Upfront  Payments — Due  December  7, 
2001 

76.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
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FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  completing  the  FCC 
Fonn  1 75,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6:00  p.m.  ET  on  December  7, 
2001.  Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
43  go  to  a  lockbox  number  different 
from  the  lockboxes  used  in  previous 
FCC  auctions,  and  different  from  the 
lockbox  number  to  be  used  for  post- 
auction  payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  December  7,  2001, 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

11.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  December 
7,  2001.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/ Account  #  910-1182 
OBI  Field:  (Skip  one  space  between  each 

information  item) 
"AUCTIONPAY" 
TAXPAYER  IDENTIFICATION  NO.: 

(same  as  FCC  Form  159,  block  12) 
PAYMENT  TYPE  CODE  (same  as  FCC 

Form  159,  block  24A:  A43U) 
FCC  CODE  1  (same  as  FCC  Form  159. 

block  28A:  "43") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO.  #  358415 

Note:  The  BNF  and  Locklxjx  number  are 
specific  to  the  upfront  payments  for  this 
auction:  do  not  use  BNF  or  Lockbox  numbers 
&om  previous  auctions. 

78.  Applicants  must  fax  a  completed 
FCC  Form  159  (Revised  2/00)  to  Mellon 


Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  43."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 

ii.  FCC  Form  159 

79.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159,  Revised  2/ 
00)  must  be  faxed  to  Mellon  Bank  in 
order  to  accompany  each  upfront 
payment.  Proper  completion  of  FCC 
Form  159  (Revised  2/00)  is  critical  to 
ensuring  correct  credit  of  upfront 
payments.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  F  of  the 
Auction  No.  43  Procedures  Public 
Notice.  An  electronic  version  of  the  FCC 
Form  159  is  available  after  filing  the 
FCC  Form  175.  The  FCC  Form  159  can 
be  completed  electronically,  but  must  be 
filed  with  Mellon  Bank  via  facsimile. 

iii.  Amount  of  Upfront  Payment 

80.  In  the  Part  1  Order.  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making.  62  FR  13540 
(March  21, 1997),  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  appropriate 
upfront  payment(s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 
Order,  the  Commission  ordered  that 
"former  defaulters,"  i.e.,  applicants  that 
have  ever  been  in  default  on  any 
Commission  license  or  have  ever  been 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency,  be  required  to  pay 
upfront  payments  fifty  percent  greater 
than  non-"former  defaulters." 

81.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed 
translating  bidders'  upfront  payments  to 
bidding  units  to  define  a  bidder's 
maximum  eligibility.  In  order  to  bid  on 
a  license,  otherwise  qualified  bidders 
who  applied  for  that  license  on  Form 

1 75  must  have  an  eligibility  level  that 
meets  or  exceeds  the  nimiber  of  bidding 
units  assigned  to  that  license.  At  a 
minimum,  therefore,  an  applicant's  total 
upfront  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  Form  175, 


or  else  the  applicant  will  not  be  eligible 
to  participate  in  the  auction.  An 
applicant  does  not  have  to  make  an 
upfront  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied  on 
Form  175,  but  rather  to  cover  the 
maximmn  number  of  bidding  units  that 
are  associated  with  licenses  on  which 
the  bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

82.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed 
upfront  payments  on  a  license-by- 
license  basis  using  the  following 
formula: 

•  220  MHz 

EAG  Licenses:  $0.01  *  0.15  MHz  * 

License  Area  Population 
EA  Licenses:  $500  per  license 

•  800  MHz 

$0,005  *  License  Area  Population 
with  a  minimum  of  $2,500  per 
license. 

•  LMS 

Block  A:  $0.0004  *  MHz  *  License 

Area  Population  with  a  minimum  of 

$500  per  license. 
Block  B:  $0.0005  *  MHz  *  License 

Area  Population  with  a  minimum  of 

$500  per  license. 
Block  C:  $0.0005  *  MHz  *  License 

Area  Population  with  a  minimum  of 

$500  per  license. 

83.  Having  received  no  comments 
regarding  the  value  of  the  proposed 
upfront  payments,  the  Bureau  therefore 
adopts  its  proposed  upfront  payment 
amounts  for  Auction  No.  43. 

84.  The  specific  upfront  payments 
and  bidding  units  for  each  license  are 
set  forth  in  Attachment  A  of  the  Auction 
No.  43  Procedures  Public  Notice. 

85.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  bid  in  any  given 
round.  Bidders  should  check  their 
calciilations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfitint 
payment  deadline. 


Example:  800  MHz  SMR  Upfront  Payments  and  Bidding  Flexibility 


Market  No. 

Block 

Market  name 

Population 

Bidding 
units 

Upfront 
payment 

BEA009 

D 

Slate  Coltege,  PA 

798.826 

4,000 

$4,000 
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Example:  800  MHz  SMR  Upfront  Payments  and  Bidding  Flexibility— Continued 


Market  No. 

Bk)ck 

Market  name 

Population 

Bidding            Upfront 
units             payment 

BEA011  

dd 

Harrisburg-Lebanon-<:ar1isle,  PA 

1.026,459 

5,100 

5,100 

If  a  bidder  wisties  to  bid  on  both  licenses  in  a  round,  it  must  tiave  selected  botfi  on  its  FCC  Form  175  and  purctiased  at  least  9.100  bidding 
units  (4,000  +  5,100).  If  a  bidder  only  wishes  to  bid  on  one,  but  not  botti,  purchasing  5,100  tjidding  units  woukJ  meet  the  requirement  for  either  li- 
cense. The  bidder  would  be  able  to  bid  on  either  license,  but  not  tK>th  at  the  same  time.  If  the  bidder  purchased  only  4,000  bidding  units,  i1  would 
have  enough  eligibility  for  the  State  College.  PA  license  but  not  for  the  Harrisburg-Lebanon-Carlisle,  PA  license. 


86.  Former  defaulters  should  calculate 
their  up&t)nt  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  units 
they  wish  to  purchase  by  1.5.  In  order 

to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may,  on  its  FCC  Form 
175,  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
will  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 

iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

87.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  43  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  during  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accounting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser.  at  (202)  418- 
2843  by  December  7,  2001.  All  refunds 
will  be  returned  to  the  payer  of  record 
as  identified  on  the  FCC  Form  159 
unless  the  payer  submits  written 
authorization  instructing  otherwise.  For 
additional  information,  please  call  (202) 
418-1995. 

Name  of  Bank,  ABA  Number,  Contact 
and  Phone  Number,  Account  Number  to 
Credit,  Name  of  Account  Holder, 
Taxpayer  Identification  Number, 
Correspondent  Bank  (if  applicable), 
ABA  Number,  Accoimt  Number. 

(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  obtain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Eligibility  for  refunds  is 
discussed  in  Part  V.E. 


E.  Auction  Registration 

88.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  1 75 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

89.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidential  bidder 
identification  number  (BIN)  required  to 
place  bids  and  the  other  containing  the 
SecurlD  cards.  These  mailings  will  be 
sent  only  to  the  contact  person  at  the 
contact  address  listed  in  the  FCC  Form 
175. 

90.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Thursday, 
January  3,  2002,  should  contact  the 
Auctions  Hotline  at  (717)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

91.  Qualified  bidders  should  note  that 
lost  bidder  identification  numbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC  Auction 
Headquarters  located  at  445  12th  St., 
SW.,  Washington,  IX:  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

F.  Electronic  Bidding 

92.  The  Commission  will  conduct  this 
auction  over  the  Internet.  Telephonic 
bidding  will  also  be  available.  As  a 
contingency,  the  FCC  Wide  Area 


Network,  which  requires  access  to  a  900 
number  telephone  service,  will  be 
available  as  well.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically,  i.e.,  over  the  Internet  or 
the  FCC's  Wide  Area  Network.  In  either 
case,  each  authorized  bidder  must  have 
its  own  Remote  Security  Access  SecurlD 
card,  which  the  FCC  will  provide  at  no 
charge.  Each  applicant  with  less  than 
three  authorized  bidders  will  be  issued 
two  SecurlD  cards,  while  applicants 
with  three  authorized  bidders  will  be 
issued  three  cards.  For  security 
purposes,  the  SecurlD  cards  and  the 
instructions  for  using  them  are  only 
mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  Form 
175.  Please  note  that  each  .SecurlD  card 
is  tailored  to  a  specific  auction, 
therefore,  SecurlD  cards  issued  for  other 
auctions  or  obtained  from  a  source  other 
than  the  FCC  will  not  work  for  Auction 
No.  43.  The  telephonic  bidding  phone 
number  will  be  supplied  in  the  first 
Federal  Express  mailing  of  the 
confidential  bidder  identification 
number.  Yoiu-  bidding  preference — 
electronic  or  telephonic — is  specified  on 
the  FCC  Form  175. 

93.  Please  note  that  the  SecurlD  cards 
can  be  recycled,  and  the  Bureau 
encourages  bidders  to  return  the  cards 
to  the  FCC.  The  Bureau  will  provide 
pre-addressed  envelopes  that  bidders 
may  use  to  return  the  cards  once  the 
auction  is  over. 

G.  Mock  Auction 

94.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Monday,  January  7,  2002.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  electronic 
system  prior  to  the  auction. 
Participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
announced  by  public  notice. 

n.  Auction  Event 

95.  The  first  round  of  bidding  for 
Auction  No.  43  will  begin  on  Thursday, 
January  10,  2002.  The  initial  bidding 
schedule  will  be  announced  in  a  public 
notice  listing  the  qualified  bidders, 
which  is  released  approximately  10 
days  before  the  start  of  the  auction. 
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A.  Auction  Structure 

ii.  Simultaneous  Multiple  Round 
Auction 

96.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  to 
award  all  licenses  in  Auction  No.  43  in 
a  single,  simultaneous  multiple  round 
auction.  The  Bureau  received  no 
comments  on  this  issue.  Therefore,  the 
Bureau  concludes  that  it  is  operationally 
feasible  and  appropriate  to  auction  the 
220  MHz.  800  MHz.  and  LMS  licenses 
through  a  single,  simultaneous  multiple 
round  auction.  Unless  otherwise 
aimounced.  bids  will  be  accepted  on  all 
licenses  in  each  round  of  the  auction. 
This  approach  allows  bidders  to  take 
advantage  of  any  synergies  that  exist 
among  licenses  and  is  administratively 
efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

97.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  that 
the  amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  The  Bureau  received  no 
comments  on  this  issue. 

98.  For  Auction  No.  43,  the  Bureau 
adopts  this  proposal.  The  amount  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
bidder.  Note  again  that  upfront 
payments  are  not  attributed  to  specific 
licenses,  but  instead  will  be  translated 
into  bidding  units  to  define  a  bidder's 
initial  maximum  eligibility  [see 
"Amount  of  Upfront  Payment"  in  Part 
III.D.iii).  The  total  upfront  payment 
defines  the  maximum  number  of 
bidding  units  on  which  the  applicant 
will  be  permitted  to  bid  and  hold  high 
bids.  As  there  is  no  provision  for 
increasing  a  bidder's  maximum 
eligibility  during  the  course  of  an 
auction  (as  described  under  "Auction 
Stages"  in  Part  IV.A.iii),  prospective 
bidders  are  cautioned  to  calculate  their 
upfront  payments  carefully.  The  total 
upfront  payment  does  not  affect  the 
total  dollars  a  bidder  may  bid  on  any 
given  license. 

99.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 
bid  actively  throughout  the  auction, 
rather  than  wait  until  the  end  before 
participating.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 
current  eligibility  during  each  round  of 
the  auction. 

100.  A  bidder's  activity  level  in  a 
round  is  the  sum  of  the  bidding  units 
associated  with  licenses  on  which  the 


bidder  is  active.  A  bidder  is  considered 
active  on  a  license  in  the  current  round 
if  it  is  either  the  high  bidder  at  the  end 
of  the  previous  bidding  round  and  does 
not  withdraw  the  high  bid  in  the  ciurent 
round,  or  if  it  submits  an  acceptable  bid 
in  the  current  round  [see  "Bid 
Increments  and  Minimum  Accepted 
Bids"  in  Part  IV.B.{iii)).  The  minimum 
required  activity  level  is  expressed  as  a 
percentage  of  the  bidder's  maximum 
bidding  eligibility,  and  increases  by 
stage  as  the  auction  progresses.  Because 
these  procedures  have  proven 
successful  in  maintaining  the  pace  of 
previous  auctions  (as  set  forth  imder 
"Auction  Stages"  in  Part  FV.A.iii  and 
"Stage  Transitions"  in  Part  FV.A.iv),  the 
Bureau  adopts  them  for  Auction  No.  43. 

iii.  Auction  Stages 

101.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  to 
conduct  the  auction  in  two  stages  and 
employ  an  activity  rule.  The  Biu-eau 
further  proposed  that,  in  each  round  of 
Stage  One,  a  bidder  desiring  to  maintain 
its  current  eligibility  would  be  required 
to  be  active  on  licenses  encompassing  at 
least  80  percent  of  its  current  bidding 
eligibility.  In  each  round  of  Stage  Two, 
a  bidder  desiring  to  maintain  its  current 
eligibility  would  be  required  to  be  active 
on  at  least  98  percent  of  its  current 
bidding  eligibility.  The  Bureau  received 
no  comments  on  this  proposal. 

102.  The  Bureau  adopts  its  proposed 
activity  rules.  The  activity  levels  for 
each  stage  of  the  auction  are  provided. 
The  FCC  reserves  the  discretion  to 
further  alter  the  activity  percentages 
before  and/or  during  the  auction. 

Stage  One:  During  the  first  stage  of  the 
auction,  a  bidder  desiring  to  maintain 
its  current  eligibility  will  be  required  to 
be  active  on  licenses  that  represent  at 
least  80  percent  of  its  current  bidding 
eligibility  in  each  bidding  round. 
Failure  to  maintain  the  required  activity 
level  will  result  in  a  reduction  in  the 
bidder's  bidding  eligibility  in  the  next 
round  of  bidding  (unless  an  activity  rule 
waiver  is  used).  During  Stage  One, 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
bidder's  current  activity  (the  sum  of 
bidding  units  of  the  bidder's  standing 
high  bids  and  valid  bids  during  the 
current  round)  by  five-fourths  ( V4). 

Stage  Two:  During  the  second  stage  of 
the  auction,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 
bidding  (unless  an  activity  rule  waiver 
is  used).  In  this  final  stage,  reduced 


eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  bidder's 
current  activity  (the  sum  of  bidding 
units  of  the  bidder's  standing  high  bids 
and  valid  bids  during  the  current  round) 
by  fifty-fortyninths  (^%9). 

Caution:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders  must 
carefully  check  their  current  activity  during 
the  bidding  period  of  the  first  round 
following  a  stage  transition.  This  is  especially 
critical  for  bidders  that  have  standing  high 
bids  and  do  not  plan  to  submit  new  bids.  In 
past  auctions,  some  bidders  have 
inadvertently  lost  bidding  eligibility  or  used 
an  activity  rule  waiver  because  they  did  not 
re-verify  their  activity  status  at  stage 
transitions.  Bidders  may  check  their  activity 
against  the  required  minimum  activity  level 
by  using  the  bidding  system's  bidding 
module. 

103.  Because  the  foregoing  procedures 
have  proven  successful  in  maintaining 
proper  pace  in  previous  auctions,  the 
Bureau  adopts  them  for  Auction  No.  43. 

iv.  Stage  Transitions 

104.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  that 
the  auction  would  generally  advance  to 
the  next  stage  [i.e.,  from  Stage  One  to 
Stage  Two)  when  the  auction  activity 
level,  as  measured  by  the  percentage  of 
bidding  units  receiving  new  high  bids, 
is  below  20  percent  for  three 
consecutive  rounds  of  bidding  in  each 
Stage.  The  Bureau  further  proposed  that 
the  Bureau  would  retain  the  discretion 
to  change  stages  unilaterally  by 
announcement  during  the  auction.  This 
determination,  the  Bureau  proposed, 
would  be  based  on  a  variety  of  measures 
of  bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
Bureau  received  no  comments  on  this 
subject. 

105.  The  Bureau  adopts  its  proposal. 
Thus,  the  auction  will  start  in  Stage  One 
and  it  will  advance  to  the  next  stage 
[i.e.,  from  Stage  One  to  Stage  Two) 
when,  in  each  of  three  consecutive 
rounds  of  bidding,  the  high  bid  has 
increased  on  20  percent  or  less  of  the 
licenses  being  auctioned  (as  measiu^d 
in  bidding  units).  In  addition,  the 
Bureau  will  retain  the  discretion  to 
regulate  the  pace  of  the  auction  by 
announcement.  This  determination  will 
be  based  on  a  variety  of  measures  of 
bidder  activity,  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (as  measured  in 
bidding  units)  on  which  there  are  new 
bids,  the  number  of  new  bids,  and  the 
percentage  increase  in  revenue.  The 
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Bureau  believes  that  these  stage 
transition  rules,  having  proven 
successful  in  prior  auctions,  are 
appropriate  for  use  in  Auction  No.  43. 

V.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

106.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  that 
each  bidder  in  the  auction  would  be 
provided  three  activity  rule  waivers. 
Bidders  may  use  an  activity  rule  waiver 
in  any  round  during  the  course  of  the 
auction.  The  Bureau  received  no 
comments  on  this  issue. 

107.  Based  upon  the  Bureau's 
experience  in  previous  auctions,  it 
adopts  its  proposal  that  each  bidder  be 
provided  three  activity  rule  waivers  that 
may  be  used  in  any  round  during  the 
course  of  the  auction.  Use  of  an  activity 
rule  waiver  preserves  the  bidder's 
current  bidding  eligibility  despite  the 
bidder's  activity  in  the  current  round 
being  below  the  required  minimum 
level.  An  activity  rule  waiver  applies  to 
an  entire  round  of  bidding  and  not  to  a 
particular  license.  The  Biu-eau  is 
satisfied  that  its  practice  of  providing 
three  waivers  over  the  course  of  the 
auction  provides  a  sufficient  number  of 
waivers  and  maximum  flexibility  to  the 
bidders,  while  safeguarding  the  integrity 
of  the  auction. 

108.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  roimd  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (i)  there  are 
no  activity  nde  waivers  available;  or  (ii) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  reauirements. 

109.  A  bidder  with  insufficient 
activity  that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
as  described  in  "Auction  Stages"  [see 
Part  rV.A.iii  discussion).  Once  eligibility 
has  been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 

110.  Fmally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 


waiver  function  in  the  bidding  system) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  However,  an  automatic 
waiver  triggered  during  a  round  in 
which  there  are  no  new  valid  bids  or 
withdrawals  will  not  keep  the  auction 
open. 

vi.  Auction  Stopping  Rules 

111.  For  Auction  No.  43,  the  Bureau 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  licenses  until 
bidding  stops  on  every  license.  The 
auction  will  close  for  all  licenses  when 
one  round  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  license,  applies  a  proactive  waiver, 
or  withdraws  a  previous  high  bid.  After 
the  first  such  round,  bidding  closes 
simultaneously  on  all  licenses. 

112.  The  Bureau  also  proposed 
retaining  discretion  to  implement  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  version  will 
close  the  auction  for  all  licenses  after 
the  first  round  in  which  no  bidder 
submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 

a  license  for  which  it  is  the  standing 
high  bidder  will  not  keep  the  auction 
open  under  this  modified  stopping  rule. 

113.  The  Bureau  further  proposed 
retaining  the  discretion  to  keep  the 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn  in  a  round.  In  this  event,  the 
effect  will  be  the  same  as  if  a  bidder  had 
submitted  a  proactive  waiver.  Thus,  the 
activity  rule  will  apply  as  usual,  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

114.  In  addition,  the  Bureau  proposed 
that  it  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposed  to  exercise  this 
option  only  in  circumstances  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity  or  where  it  appears 
likely  that  the  auction  will  not  close 
within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Biu«au  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 


moving  the  auction  into  the  next  stage 
(where  bidders  will  be  required  to 
maintain  a  higher  level  of  bidding 
activity),  increasing  the  number  of 
bidding  rounds  per  day,  and/or 
adjusting  the  amount  of  the  minimum 
bid  increments  for  the  licenses. 

.115.  The  Bureau  received  no 
comments  on  the  subject  therefore  it 
adopts  all  of  the  proposals  concerning 
the  auction  stopping  rules.  Auction  No. 
43  will  begin  imder  the  simultaneous 
stopping  rule  and  the  Bureau  will  retain 
the  discretion  to  invoke  the  other 
versions  of  the  stopping  rule.  The 
Bureau  believes  that  these  stopping 
rules  are  most  appropriate  for  Auc-tion 
No.  43,  because  its  experience  in  prior 
auctions  demonstrates  that  the  auction 
stopping  rules  balance  the  interests  of 
administrative  efficiency  and  maximum 
bidder  participation. 

vii.  Auction  Delay,  Suspension,  or 
Cancellation 

116.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  that, 
by  public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  acti\ity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
conduct  of  comp>etitive  bidding. 

117.  Because  this  approach  has 
proven  effective  in  resolving  exigent 
circumstances  in  previous  auctions,  the 
Bureau  adopts  its  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend,  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  beginning  of 
the  current  round,  resume  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Bureau  emphasizes  that  exercise  of 
this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 
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B.  Bidding  Procedures 
i.  Round  Structure 

118.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  This  public 
notice  wilftje  included  in  the 
registration  mailings.  The  round 
structure  for  each  bidding  round 
contains  a  single  bidding  round 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  results  formats  and 
locations  will  also  be  included  in  the 
public  notice  referenced. 

119.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  the  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

120.  Background.  The  Balanced 
Budget  Act  calls  upon  the  Commission 
to  prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimuim  opening  bid  established 
when  FCC  licenses  are  subject  to 
auction  (i.e. ,  because  they  are  mutually 
exclusive),  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  directed  the 
Bureau  to  seek  comment  on  the  use  of 

a  minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
Among  other  factors,  the  Bureau  must 
consider  the  amount  of  spectrum  being 
auctioned,  levels  of  incumbency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  the  extent  of  interference 
with  other  spectrum  bands,  and  any 
other  relevant  factqi^  that  could  have  an 
impact  on  the  spectrum  being 
auctioned.  The  Commission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions. 

121.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  43  and  to  retain  discretion 
to  lower  the  minimum  opening  bids. 
Specifically,  for  Auction  No.  43,  the 
Bureau  proposed  the  following  license- 
by-license  formula  for  calculating 
minimum  opening  bids: 


•  220  MHz 

EAG  Licenses:  $0.0125  *  0.15  MHz  * 

License  Area  Population. 
EA  Licenses:  S500  per  license. 

•  800  MHz 

$0,005  *  License  Area  Population 
with  a  minimum  of  $2,500  per 
license. 

•  LMS 

Block  A:  $0.0004  *  MHz  *  License 

Area  Population  with  a  minimum  of 

$500  per  license: 
Block  B:  $0.0005  *  MHz  *  License 

Area  Population  with  a  minimum  of 

$500  per  license. 
Block  C:  $0.0005  *  MHz  *  License 

Area  Population  with  a  minimum  of 

$500  per  license. 

122.  In  the  alternative,  the  Bureau 
sought  comment  on  whether,  consistent 
with  the  Balanced  Budget  Act,  the 
public  interest  would  be  served  by 
having  no  minimum  opening  bid  or 
reserve  price.  Having  received  no 
comments  regarding  the  value  of  the 
proposed  minimum  opening  bids,  the 
Bureau  therefore  adopts  its  proposed 
minimum  opening  bids  amounts  for 
Auction  No.  43. 

123.  The  specific  minimum  opening 
bids  for  each  license  are  set  forth  in 
Attachment  A  of  the  Auction  No.  43 
Procedures  Public  Notice. 

124.  The  minimum  opening  bids  that 
the  Biu^au  adopts  are  reducible  at  its 
discretion.  The  Bureau  emphasizes, 
however,  that  such  discretion  will  be 
exercised,  if  at  all,  sparingly  and  early 
in  the  auction,  i.e.,  before  bidders  lose 
all  waivers  and  begin  to  lose  substantial 
eligibility.  During  the  course  of  the 
auction,  the  Bureau  will  not  entertain 
any  requests  to  reduce  the  minimum 
opening  bid  on  specific  licenses. 

iii.  Bid  Increments  and  Minimum 
Accepted  Bids 

125.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  to 
use  a  smoothing  methodology  to 
calculate  minimum  acceptable  bids.  The 
Bureau  further  proposed  to  retain  the 
discretion  to  change  the  minimum 
acceptable  bids  and  bid  increments  if 
circumstances  so  dictate.  The  Bureau 
received  no  comment  on  this  issue. 

126.  The  Bureau  adopts  its  proposal 
for  a  smoothing  formula.  The  smoothing 
methodology  is  designed  to  vary  the 
increment  for  a  given  license  between  a 
maximum  and  minimum  value  based  on 
the  bidding  activity  on  that  license.  This 
methodology  allows  the  increments  to 
be  tailored  to  the  activity  level  of  a 
license,  decreasing  the  time  it  takes  for 
active  licenses  to  reach  their  final  value. 
The  formula  used  to  calculate  this 
increment  is  included  as  Attachment  G 


of  the  Auction  No.  43  Procedures  Public 
Notice. 

127.  The  Bureau  adopts  its  proposal 
of  initially  setting  the  weighing  factor  at 
0.5,  the  minimum  percentage  increment 
at  0.1  (10  percent),  and  the  maximum  at 
0.2  (20  percent).  The  Bureau  retains  the 
discretion  to  change  the  minimum 
acceptable  bids  and  bid  increments  if  it 
determines  that  circumstance  so  dictate. 
The  Bureau  will  do  so  by  announcement 
in  the  Automated  Auction  System. 
Under  its  discretion,  the  Bureau  may 
also  implement  an  absolute  dollar  floor 
for  the  bid  increment  to  further  facilitate 
a  timely  close  of  the  auction.  The 
Bureau  may  also  use  its  discretion  to 
adjust  the  minimum  bid  increment 
without  prior  notice  if  circumstances 
warrant.  The  Bureau  also  retains  the 
discretion  to  use  alternate 
methodologies,  such  as  a  flat  percentage 
increment  for  all  licenses,  for  Auction 
No.  43  if  circumstances  warrant. 

iv.  High  Bids 

128.  At  the  end  of  each  round,  the 
Automated  Auction  System  determines 
the  standing  high  bid  for  each  license 
based  on  the  gross  dollar  amounts  of  the 
bids  received  for  each  license. 

129.  In  the  case  of  tied  high  bids,  an 
implementation  of  the  Lecuyer  pseudo- 
random generator  will  be  used  to 
determine  the  standing  high  bid.  A 
random  number  will  be  assigned  to  each 
bid.  The  tie  bid  having  the  highest 
random  number  will  become  the 
standing  high  bid. 

V.  Bidding 

130.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
it  wishes  (subject  to  its  eligibility), 
withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibility.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  each  bidding  round. 
If  a  bidder  submits  multiple  bids  for  a 
single  license  in  the  same  round,  the 
system  takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round. 

131.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
Automated  Auction  System  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round.  Normally,  four  to 
five  minutes  are  necessary  to  complete 

a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  43. 

132.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
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auction  is  determined  by  two  factors:  (i) 
the  licenses  applied  for  on  FCC  Form 
175  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  allow  bidders  to  submit 
bids  on  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

133.  The  FCC  Automated  Auction 
System  requires  each  bidder  to  be 
logged  in  during  the  bidding  round 
using  the  bidder  identification  number 
provided  in  the  registration  materials, 
and  the  generated  SecurlD  code.  Bidders 
are  strongly  encouraged  to  print  bid 
confirmations  after  they  submit  their 
bids. 

134.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  amounts. 
For  each  license,  the  Automated 
Auction  System  interface  will  list  the 
nine  acceptable  bid  amounts  in  a  drop- 
down box.  Bidders  may  use  the  drop- 
down box  to  select  from  among  the  nine 
acceptable  bid  amounts.  The  Automated 
Auction  System  also  includes  an  import 
function  that  allows  bidders  to  upload 
text  files  containing  their  bid 
information. 

135.  Once  there  is  a  standing  high  bid 
on  a  license,  the  Automated  Auction 
System  will  calculate  a  minimum 
acceptable  bid  for  that  license  for  the 
following  round.  The  difference 
between  the  minimum  acceptable  bid 
and  the  standing  high  bid  for  each 
license  will  define  the  bid  increment. 
The  nine  acceptable  bid  amounts  for 
each  license  consist  of  the  minimum 
acceptable  bid  (the  standing  high  bid 
plus  one  bid  increment)  and  additional 
amounts  calculated  using  multiple  bid 
increments  (i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

136.  Until  a  bid  has  been  placed  on 
a  license,  the  minimum  acceptable  bid 
for  that  license  will  be  equal  to  its 
minimum  opening  bid.  The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  are  calculated  using 
the  difference  between  the  minimum 
opening  bid  times  one  plus  the 
minimum  percentage  increment, 
rounded,  and  the  minimum  opening 
bid.  Therefore,  when  the  minimum 
percentage  increment  equals  0.1,  the 
first  additional  bid  amount  will  be 
approximately  ten  percent  higher  than 
the  minimum  opening  bid;  the  second, 
twenty  percent;  the  third,  thirty  percent: 
etc. 

137.  In  the  case  of  a  Ucense  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 


bid  amoimts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

138.  See  Attachment  G  of  the  Auction 
No.  43  Procedures  Public  Notice  for 
more  detail  on  the  calculation  of  the 
various  bid  amounts. 

139.  Finally,  bidders  are  cautioned  in 
selecting  their  bid  amounts  because,  as 
explained  in  the  following  section, 
bidders  who  withdraw  a  standing  high 
bid  from  a  previous  round,  even  if 
mistakenly  or  erroneously  made,  are 
subject  to  bid  withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

140.  In  the  Auction  No.  43  Comment 
Public  Notice,  the  Bureau  proposed  bid 
removal  and  bid  withdrawal  rules.  With 
respect  to  bid  withdrawals,  the  Bureau 
proposed  limiting  each  bidder  to 
withdrawals  in  no  more  than  two 
rounds  during  the  course  of  the  auction. 
The  two  rounds  in  which  withdrawals 
are  utilized,  the  Bureau  proposed, 
would  be  at  the  bidder's  discretion.  The 
Bureau  received  no  comments  on  this 
issue. 

141.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  bidding  system,  a  bidder 
may  effectively  "unsubmit"  any  bid 
placed  within  that  round.  A  bidder 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  withdrawal 
payments.  Removing  a  bid  will  affect  a 
bidder's  activity  for  the  round  in  which 
it  is  removed,  i.e.,  a  bid  that  is 
subsequently  removed  does  not  count 
toward  the  bidder's  activity 
requirement.  This  procedure,  about 
which  the  Bureau  received  no 
comments,  will  enhance  bidder 
flexibility  during  the  auction.  Therefore, 
the  Bureau  adopts  these  procedures  for 
Auction  No.  43. 

142.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  bid" 
function  (assuming  that  the  bidder  has 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  during  the  auction  is 
subject  to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g). 

143.  In  previous  auctions,  the  Bureau 
has  detected  bidder  conduct  that, 
arguably,  may  have  constituted  strategic 
bidding  through  the  use  of  bid 
withdrawals.  While  the  Bureau 
continues  to  recognize  the  important 
role  that  bid  withdrawals  play  in  an 


auction,  i.e.,  reducing  risk  associated 
with  efforts  to  secure  various  licenses  in 
combination,  it  conclude  that,  for 
Auction  No.  43,  adoption  of  a  limit  on 
their  use  to  two  rounds  is  the  most 
appropriate  outcome.  By  doing  so  the 
Bureau  believes  it  strikes  a  reasonable 
compromise  that  will  allow  bidders  to 
use  withdrawals.  The  Bureau's  decision 
on  thfs  issue  is  based  upon  its 
experience  in  prior  auctions, 
particularly  the  PCS  D,  E  and  F  block 
auctions,  and  800  MHz  SMR  auction, 
and  is  in  no  way  a  reflection  of  its  view 
regarding  the  likelihood  of  any 
speculation  or  "gaming  "  in  this  auction. 

144.  The  Bureau  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  two  rounds. 
These  rounds  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  either  of  these  rounds. 
Withdrawals  during  the  auction  will 
still  be  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR  1.2104(g). 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market.  If  a  high 
bid  is  withdrawn,  the  minimum 
accepted  bid  in  the  next  round  will  be 
the  prior  round's  second  highest  bid 
price,  which  may  be  less  than,  or  equal 
to,  in  the  case  of  tie  bids,  the  amount  of 
the  withdrawn  bid.  The  additional  bid 
amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid.  The  Commission 
will  serve  as  a  "place  holder"  on  the 
license  until  a  new  acceptable  bid  is 
submitted  on  that  license. 

145.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  net 
high  bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  license,  within 
the  same  or  subsequent  auction(s),  the 
payment  for  each  bid  withdrawal  will 
be  calculated  based  on  the  sequence  of 
bid  withdrawals  and  the  amounts 
withdrawn.  No  withdrawal  payment 
will  be  assessed  for  a  withdrawn  bid  if 
cither  the  subsequent  winning  bid  or 
any  of  the  intervenmg  subsequent 
withdrawn  bids,  in  either  the  same  or 
subsequent  auction(s).  equals  or  exceeds 
that  withdrawn  bid.  Thus,  a  bidder  that 
withdraws  a  bid  will  not  bu  responsible 
for  any  withdrawal  payments  if  there  is 
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a  subsequent  higher  bid  in  the  same  or 
subsequent  auction(s).  This  policy 
allows  bidders  most  efficiently  to 
allocate  their  resources  as  well  as  to 
evaluate  their  bidding  strategies  and 
business  plans  during  an  auction  while, 
at  the  same  time,  maintaining  the 
integrity  of  the  auction  process.  The 
Bureau  retains  the  discretion  to 
scrutinize  multiple  bid  withdrawals  on 
a  single  license  for  evidence  of  anti- 
competitive strategic  behavior  and  take 
appropriate  action  when  deemed 
necessary. 

146.  In  the  Part  1  Fifth  Report  and 
Order,  the  Commission  modified 

§  1.2104(g)(1)  of  the  rules  regarding 
assessments  of  interim  bid  withdrawal 
payments.  As  amended,  §  1.2104(g)(1) 
provides  that  in  instances  in  which  bids 
have  been  withdrawn  on  a  license  that 
is  not  won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  payment  equal  to  3  percent 
of  the  amount  of  the  withdrawn  bids. 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  cifter 
subsequent  auction  of  the  license. 
Assessing  an  interim  bid  withdrawal 
payment  ensures  that  the  Commission 
receives  a  minimal  withdrawal  payment 
pending  assessment  of  any  Hnal 
withdrawal  payment.  The  Part  1  Fifth 
Report  and  Order  provides  specific 
examples  showing  application  of  the  bid 
withdrawal  payment  rule. 

vii.  Round  Results 

147.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Bureau  will  compile  reports 
of  all  bids  placed,  bids  withdrawn, 
current  high  bids,  new  minimum 
accepted  bids,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
43  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding.  i 

viii.  Auction  Announcements 

148.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
transitions.  All  FCC  auction 
aimouncements  will  be  available  by 
clicking  a  link  on  the  FCC  Automated 
Auction  System. 


ix.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

149.  As  noted  in  Fart  II.H.,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  certain  revision  of  exhibits. 
Filers  must  make  these  changes  on-line, 
and  submit  a  letter  summarizing  the 
changes  to:  Margaret  Wiener,  Chief, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Conunission,  445  12th  Street,  SW., 
Room  4-A760,  Washington,  DC  20554. 

150.  A  separate  copy  of  the  letter 
should  be  meiiled  to  Howard  Davenport, 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Conmiission.  445  12th  Street,  SW., 
Room  4-A435,  Washington.  DC  20554. 
Questions  about  other  changes  should 
be  directed  to  Howard  Davenport  at 
(202) 418-0660. 

I.  Post- Auction  Procedures 

A.  Down  Payments  and  Withdmwn  Bid 
Payments 

151.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
winning  bidders,  down  payments  and 
any  withdrawn  bid  payments  due. 

152.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
winning  bids  (actual  bids  less  any 
applicable  small  and  very  small 
business  bidding  credits).  See  47  CFR 
1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any  bid 
withdrawal  payments  due  under  47  CFR 
1.2104(g),  as  discussed  in  "Bid  Removal 
and  Bid  Withdrawal."  Part  IV.B.vi. 
(Upfront  payments  are  applied  first  to 
satisfy  any  withdrawn  bid  liability, 
before  being  applied  toward  down 
payments.) 

B.  Lbng-Form  Application 

153.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  43.  Wiiming 
bidders  that  are  small  or  very  small 
businesses  must  include  an  exhibit 
demonstrating  their  eligibility  for  small 


and  very  small  business  bidding  credits. 
See  47  CFR  1.2112(b).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Tribal  Land  Bidding  Credit 

154.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federally-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  that  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  qualify. 

155.  Unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  wiiming  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  When 
filing  the  long-form  application,  the 
winning  bidder  will  be  required  to 
advise  the  Commission  whether  it 
intends  to  seek  a  tribal  land  bidding 
credit,  for  each  market  won  in  the 
auction,  by  checking  the  designated 
box(es).  After  stating  its  intent  to  seek  a 
tribal  land  bidding  credit,  the  applicant 
will  have  90  days  from  the  close  of  the 
long-form  filing  window  to  amend  its 
application  to  select  the  specific  tribal 
lands  to  be  served  and  provide  the 
required  tribal  government 
certifications.  Licensees  receiving  a 
tribal  land  bidding  credit  are  subject  to 
performance  criteria  as  set  forth  in  47 
CFR  1.2110(f). 

156.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  appliccints  should  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
documents  can  be  viewed  on  the 
Commission's  web  site  by  going  to 
http://www.fcc.gov/wtb/auctions  and 
clicking  on  Tribal  Land  Credits. 

D.  Default  and  Disqualification 

157.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
their  final  bid.  See  47  CFR  1.2109(b)  and 
(c).  In  addition,  if  a  default  or 
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disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 

E.  Refund  of  Remaining  Upfront 
Payment  Balance 

158.  All  applicants  that  submitted 
up&t>nt  payments  but  were  not  winning 
bidders  for  a  license  in  Auction  No.  43 
may  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  from  that 
applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 
All  refunds  will  be  retximed  to  the  payer 
of  record,  as  identified  on  the  FCC  Form 
159,  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

159.  Qualified  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 
high  bid  during  the  auction  must  submit 
a  written  refund  request.  If  you  have 
completed  the  refund  instructions 
electronically,  then  only  a  written 
request  for  the  refund  is  necessary.  If 
not,  the  request  must  also  include  wire 
transfer  instructions  and  a  Taxpayer 
Identification  Number  (TIN).  Send 
refund  request  to:  Federal 
Communications  Conunission. 
Financial  Operations  Center,  Auctions 
Accounting  Group.  Michelle  Bennett, 
445  12th  Street.  SW.,  Room  1-C864. 
Washington.  DC  20554. 

160.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175.  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accoimting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  or  Gail  Glasser  at  (202)  41&-1995. 

Federal  Communications  Commission. 
Maigarei  Wiener, 

Chief,  Auctions  and  Industry  Analysis 
Division,  WTB. 

[PR  Doc.  01-27433  Filed  10-31-01;  8:45  am) 
BNXMG  CODE  S712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Discontinuance 

summary: 

Background 

Notice  is  hereby  given  of  the 
discontinuance  of  an  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer-Mary  M.  West-Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829);  OMB  Desk  Officer-Alexander 
T.  Himt-Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Room  3208. 
Washington,  DC  20503  (202-395-7860). 

Discontinuation  of  the  following  report: 

1 .  Report  title:  Daily  Advance  Report 
of  Deposits 
Agency  form  number:  FR  2000 
OMB  Control  number:  7100-0087 
Effective  Date:  November  5,  2001 
Frequency:  Daily 

Reporters:  Large  commercial  banks 
and  thrifts 
Annual  reporting  hours:  24,960 
Estimated  average  hours  per  response: 
0.60 
Number  of  respondents:  160 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  248(a),  347(d),  603,  615  and  415) 
and  is  given  confidential  treatment  (5 
U.S.C.  552(b)(4)). 

Abstract:  "This  report  collects  selected 
deposit  and  vault  cash  data  for  the  most 
recent  reporting  week  from  a  sample  of 
large  commercial  banks  and  thrifts 
before  such  data  become  available  for 
the  universe  of  all  weekly  reporters  of 
the  Report  of  Transaction  Accovmts, 
Other  Deposits  and  Vault  Cash  (FR 
2900;  OMB  No.  7100-0087).  Although 
these  advance  data  have  been  useful  for 
estimating  the  monetary  aggregates,  the 
Federal  Reserve  feels  that  the  costs  to 
the  Federal  Reserve  System  and  to 
depository  institutions  of  collecting 
these  data  outweigh  the  benefits.  In 
addition,  under  contemporaneous 
reserve  requirements,  these  data  were 
essential  in  constructing  estimates  of 
aggregate  required  reserves  and  vault 
cash  for  the  reserve  maintenance  period. 
Since  the  Federal  Reserve's  change  back 


to  lagged  reserve  requirements  in 
August  1998,  these  data  are  no  longer 
essential  for  tliat  purpose.  Respondents 
will  submit  their  final  FR  2000  for  the 
reporting  week  ending  November  5. 
2001.  The  Federal  Reserve  will  continue 
to  collect  the  other  reports  included  in 
this  information  collection. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  26,  2001. 
fennifer  |.  lohiuon. 
Secretary  of  the  Board. 

[FR  Doc.  01-27422  Filed  10-31-01;  8:45  am) 
BKUNO  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
KAergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  26. 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
IlUnois  60690-1414: 

1.  Premier  Holdings,  Ltd..  Rock 
Valley.  Iowa;  to  become  a  bank  holding 


55196 


Federal  Register /Vol.  66.  No.  212 /Thursday,  November  1.  2001 /Notices 


company  by  acquiring  100  percent  of 
the  voting  shares  of  Premier  Bank,  Rock 
Valley,  Iowa. 

2.  The  Private  Banking  Company, 
Hartland,  Wisconsin:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Waunakee  Employee  Stock  Ownership 
Plan.  Waunakee,  Wisconsin,  Waimakee 
Bank  Shares,  Inc., Waunakee,  Wisconsin, 
and  Bank  of  Waunakee,  Waunakee, 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  26.  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-27409  Filed  10-31-O1;  8:45  am) 

BIUJNG  COOC  6210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  ttie  Secretary 


Agency  Infonnation  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  infonnation  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  35G6(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instructions,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  infonnation:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1.  Wave  3  Survey  of 
Youth  for  the  Federal  Evaluation  of 
Initiatives  Funded  Under  Section  510  of 
the  Maternal  and  Child  Health  Block 
Grant  Program — The  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  (Pub.  L.  104-193) 
established  section  510  of  the  Maternal 
and  Child  Health  Block  Grant  Program, 
the  piupose  of  which  is  to  support  state 
efforts  promoting  abstinence  only 


education.  This  data  collection  is 
needed  to  fulfill  the  requirements  for  a 
Congressionally  authorized  evaluation 
of  block  grant  programs  funded  under 
section  510,  Title  V,  of  the  Social 
Security  Act. — NEW — Respondents: 
Individuals,  state  or  local 
governments — Burden  Information  for 
Wave  3  Survey — Number  of 
Respondents:  2,871;  Average  Burden  per 
Response:  0.5  hours:  Total  Burden: 
1,436  hours. 

Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  October  25,  2001. 
Kerry  Williams, 

Acting,  Deputy  Assistant  Secretary.  Budget. 
[FR  Doc.  01-27416  Filed  10-31-01;  8:45  am) 
BIUJNG  CODE  41SM)6-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Permit  No.  TE-778195 

Applicant:  Helix  Environmental 
Planning,  Inc.,  La  Mesa,  California. 

The  applicant  requests  a  permit 
amendment  to  take  (collect,  translocate, 
and  retain)  the  Riverside  fairy  shrimp 
(Streptocephalus  wootoni)  in 
conjunction  with  habitat  restoration 
activities  in  Riverside  County. 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-048385 

Applicant:  The  Native  Conservancy, 
Eugene,  Oregon. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey  and  kill  larvae) 
the  Fender's  blue  butterfly  [Icaricia 
icarioides  fenderi)  in  conjunction  with 
surveys,  monitoring,  and  habitat 
restoration  activities,  and  remove/ 
reduce  to  possession  Kincaid's  lupine 
[Lupinus  sulphureus  kincaidii)  in 


conjunction  with  propagation  and 
research  in  Lane  County,  Oregon,  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-044572 

Applicant:  Chris  Pyke,  Santa  Barbara. 
California. 

The  applicant  requests  a  permit  to 
take  (collect  cysts)  the  Conservancy 
fairy  shrimp  {Bmnchinecta  conservatio), 
longhom  fairy  shrimp  {Branchinecta 
longiantenna),  and  the  vernal  pool 
tadpole  shrimp  (Lepidurus  packardi)  in 
conjunction  with  ecological  research  in 
San  Joaquin,  Santa  Barbara,  Ventura, 
Tulare,  Merced,  Butte,  Yuma,  Solano, 
and  Sutter  Counties,  California  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-823990 

Applicant:  Wildwing,  Los  Osos. 
California. 

The  applicant  requests  a  permit 
amendment  to  take  (monitor,  locate 
nests)  the  California  brown  pelican 
[Pelecanus  occidentalis)  in  conjunction 
with  monitoring  activities  throughout 
the  species'  range  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-046262 

Applicant:  Blake  Claypool,  Santee, 
California. 

The  appUcant  requests  a  permit  to 
take  (survey  by  piu^uit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  throughout  its  range  in 
California  in  conjunction  with  surveys 
for  the  piupose  of  enhancing  its 
siuvival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  December  3,  2001. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
NE  11th  Avenue,  Portland,  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dociunents  and  other  infonnation 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
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application  when  requesting  copies  of 
documents. 

Rowan  W.  Gould, 

Acting  Regional  Director,  Region  1.  Portland. 

Oregon. 

IFR  Doc.  01-27411  Filed  10-31-01;  8:45  am) 

BiLUNG  CODE  4310-SS-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Record  of  Decision  on  Sea  Lamprey 
Control  Program  in  l^lce  Champlain 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior.  - 
ACTION:  Notice. 

summary:  Piu-suant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
issues  this  Record  of  Decision  (ROD) 
upon  consideration  of  the  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  for  the  sea  lamprey 
control  proposal  in  Lake  Champlain. 

The  Service  has  considered 
alternatives  and  evaluated  their  impacts 
for  controlling  sea  lamprey  in  Lake 
Champlain  as  presented  in  the  FSEIS. 
We  have  solicited  public  and  agency 
comments  and  considered  these 
comments  in  the  NEPA  process  and  in 
making  our  decision.  Based  on  that 
evaluation  and  review,  the  Service  has 
decided  to  select  the  Proposed  Action 
alternative  for  implementation  as 
described  in  the  FSEIS.  The 
determination  was  based  on  a  thorough 
analysis  of  environmental,  social, 
economic,  and  other  considerations. 
ADDRESSES:  Additional  copies  of  this 
ROD  may  be  requested  from  Mr.  Dave 
Tilton,  Project  Leader,  U.S.  Fish  and 
Wildlife  Service  Lake  Champlain  Office, 
11  Lincoln  St.,  Essex  Junction,  Vermont 
05452.  Alternatively,  copies  may  be 
requested  electronically  at: 
dave_tiIton@fws.gov 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dave  Tilton,  Project  Leader,  U.S.  Fish 
and  Wildlife  Service  Lake  Champlain 
Office,  11  Lincoln  St.,  Essex  Junction, 
Vermont  05452,  802-872-0629,  FAX: 
802-872-9704. 

Background 

The  intent  of  this  action  is  to  achieve 
and  maintain  the  greatest  practical 
reductions  in  Lake  Champlain  sea 
lamprey  populations  while  avoiding 
and  minimizing  significant  adverse 
effects  to  other  fish  and  wildlife  and 
public  uses  in  the  Lake  Champlain 
basin.  Sea  lamprey  are  primitive  marine 
invaders  to  Lake  Champlain.  They  are 
parasitic  fish  that  feed  on  the  body 


fluids  of  other  fish  resulting  in  reduced 
growth  and  often  the  death  of  host  fish. 
A  substantial  body  of  infonnation 
collected  on  Lake  Champlain  indicates 
sea  lamprey  have  a  profound  negative 
impact  upon  the  lake's  fishery  resources 
and  have  suppressed  efforts  to  establish 
new  and  historical  sportfisheries.  In 
1990,  the  Service,  New  York  State 
Department  of  Enviroiunental 
Conservation  (NYSDEC),  and  Vermont 
Department  of  Fish  and  Wildlife 
(VTDFW),  initiated  an  8-year 
experimental  sea  lamprey  control 
program  for  Lake  Champlain.  The 
experimental  program  treated  tributaries 
and  deltas  of  Lake  Champlain  with  the 
chemical  lampricides  TFM  and 
Bayluscide,  which  substantially  reduced 
larval  sea  lamprey  numbers  in  treated 
waters.  The  program  included 
monitoring  and  assessment  of  the  effects 
of  sea  lamprey  reduction  on  the 
characteristics  of  certain  fish 
populations,  the  sport  fishery,  and  the 
area's  growth  and  economy.  A  set  of  30 
evaluation  standards  was  established. 
Overall,  the  experimental  sea  lamprey 
control  program  met  or  exceeded  the 
majority  of  the  standards  demonstrating 
a  successful  reduction  in  sea  lamprey 
population.  In  addition  to  this 
evaluation,  the  cooperating  agencies 
assessed  the  effects  of  the  program  on 
nontarget  organisms. 

Two  roimds  of  treatments  were 
plaimed  for  each  significantly  infested 
stream  and  delta.  From  1990  through 
1996,  24  TFM  treatments  were 
conducted  on  14  Lake  Champlain 
tributaries,  and  9  Bayluscide  (5  percent 
granular)  treatments  were  conducted  on 
5  deltas.  A  cumulative  total  of 
approximately  141  stream  miles  and 
1,220  delta  acres  were  treated.  In 
summary,  trap  catches  of  spawning- 
phase  sea  lamprey  declined  by  80  to  90 
percent;  nest  counts  were  reduced  by  57 
percent.  Sixteen  of  twenty-two  TFM 
treatments  reduced  ammocoetes  at 
index  stations  to  less  than  10  percent  of 
pre-treatment  levels.  Eight  of  the  nine 
Bayluscide  treatments  resulted  in  mean 
mortality  rates  over85  percent  among 
caged  ammocoetes.  Relatively  small 
numbers  of  nontarget  amphibian  and 
fish  species  were  killed.  Adverse  effects 
on  nontarget  species  were  higher  for 
Bayluscide  treatments  than  TFM.  Native 
mussels,  snails,  and  some  other 
macroinvertebrates  were  significantly 
affected  after  the  1991  Bayluscide 
treatments  of  the  Ausable  and  Little 
Ausable  deltas  in  New  York.  However, 
they  recovered  to  pre-treatment  levels 
within  4  years.  American  brook  lamprey 
also  experienced  substantial  treatment- 
related  mortahty.  Yet,  the  finding  of 


American  brook  lamprey  in  second- 
round  treatments  in  each  stream  where 
they  were  negatively  affected  during  the 
first  round,  suggested  survival  or 
immigration  was  adequate  to  maintain 
their  presence  in  the  streams.  Wounding 
rates  on  lake  trout  and  landlocked 
Atlantic  salmon  were  reduced  in  the 
main  lake  basin,  and  catches  of  both 
species  increased.  A  significant  increase 
in  survival  of  3-to  4-vear  lake  trout  was 
noted;  survival  of  older  fish  improved 
but  did  not  change  significantly. 
Returns  of  Atlantic  salmon  to  tributaries 
increased  significantly  after  treatment. 
Changes  in  wounding  rates  on  brown 
and  rainbow  trout  could  not  be 
evaluated,  but  angler  catches  increased 
since  1990.  Catch  per  unit  effort  of 
rainbow  smelt,  the  major  forage  species 
for  salmonids,  decreased  significantly  at 
one  of  two  sampling  stations  in  the 
main  lake  basin  and  in  Malletts  Bay.  but 
not  at  other  locations;  length-at-age  also 
decreased  at  most  sites.  Evaluation  of 
angler  responses  to  the  program 
indicated  a  favorable  3.5:1  economic 
benefit:cost  ratio. 

"A  Comprehensive  Evaluation  of  an 
Eight  Year  Program  of  Sea  Lamprey 
Control  in  Lake  Champlain"  provides  a 
detailed  description  of  the  results  of  the 
project.  It  is  available  on  the  Service 
web-site  at,  www.fws.gov/r5lcfHTo/ 
lamprey /lamprey. html,  or  from  the 
contact  for  further  information  listed 
above. 

Based  on  the  results  of  the 
experimental  program,  the  Lake 
Champlain  Fish  and  Wildlife 
Management  Cooperative  comprised  of 
the  Service,  the  NYSDEC,  and  the 
VTDFW  concluded  that  a  long-term  sea 
lamprey  control  program  was 
warranted. 

The  public  participation  process  on 
the  proposal  began  in  1999.  The  Notice 
of  Intent  to  prepare  the  Supplemental 
Enviroiunental  Impact  Statement  (SEIS) 
was  published  in  the  November  16. 
1999,  Federal  Register.  The  Notice  of 
Availability  of  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  was  published  on  March  15, 
2001.  The  comment  period  on  the 
DSEIS  ended  on  April  30.  2001.  The 
Notice  of  Availability  of  the  FSEIS 
appeared  in  the  September  6,  2001 . 
Federal  Register.  Four  scoping  meetings 
and  two  public  meetings  on  the  FSEIS 
were  held,  divided  equally  between 
Vermont  and  New  York. 

The  Selected  Alternative 

The  selected  alternative  is  the 
proposed  action  as  described  in  the 
FSEI5.  This  alternative  implements  a 
long-term  sea  lamprey  control  program 
based  on  the  principals  of  integrated 
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pest  management.  The  selected 
alternative  will  implement  a  tributary 
specific  approach,  in  which  all  viable 
sea  lamprey  control  techniques  will  be 
screened  for  use  in  each  infested  stream 
system. 

This  action  expands  sea  lamprey 
control  beyond  the  experimental 
program  implemented  in  1990,  to 
include  several  untreated  streams  in 
New  York,  Vermont,  and  Quebec. 
Canada,  in  addition  to  those  waters 
previously  treated  in  the  experimental 
program.  Under  this  approach,  many  of 
the  infested  streams  will  be  treated  with 
lampricides.  but  total  reliance  on 
lampricides  will  be  avoided  through  the 
use  of  barriers  and/or  traps  where 
feasible.  Sea  lamprey  producing  strejuns 
currently  designated  for  potential 
control  include:  The  Great  Chazy  River 
including  Bullis  Brook,  the  Saranac. 
Salmon.  Little  Ausable,  and  Ausable 
River  including  Dry  Mill  Brook,  the 
Bouquet  River.  Beaver  and  Mullen 
Brook,  Putnam  Creek,  Mt.  Hope  and 
Greenland  Brook.  Lewis  Creek,  the 
Laplatte  River,  the  Winooski  River 
including  Sunderland  Brook,  Mallets 
Creek  including  Indian  Brook,  Trout 
Brook.  Stone  Bridge  Brook,  the 
Missisquoi  River.  Youngman  Brook,  and 
Pike  River  including  Morpion  Stream. 

Tentatively,  this  new  sea  Lamprey 
control  effort  is  scheduled  to  begin  in 
the  fall  of  2001.  at  Lewis  Creek, 
Vermont.  All  control  efforts  will  comply 
with  applicable  Vermont  and  New  York 
permit  requirements  and  be  conducted 
in'conformance  with  conditions 
designated  through  the  permit  process. 

The  selected  alternative  will  defer 
lampricide  treatment  of  the  Poultney 
and  Hubbardton  Rivers  for  5  years  to 
fully  assess  potential  alternatives  to 
lampricides  and  the  effects  of  the 
initiated  portion  of  the  sea  lamprey 
control  program  on  wounding  rates.  If 
the  wounding  rate  objectives  are  not 
attained  .and  feasible  alternative  control 
methods  are  not  available,  lampricide 
treatments  will  be  implemented  for  both 
tributaries  following  the  5-year  period. 

Other  Alternatives  Considered 

-Three  alternatives  including  the 
selected  alternative,  were  considered  in 
the  FSEIS. 

Alternative  2.  This  alternative  would 
maintain  reduced  sea  lamprey 
wounding  rates  attained  during  the 
experimental  control  program.  This 
alternative  and  its  methodologies  would 
rely  on  the  use  of  lampricides  for 
maintaining  reduced  sea  lamprey 
numbers,  and  restrict  the  program 
primarily  to  those  rivers  and  deltas  that 
were  treated  in  the  experimental 
program.  This  alternative  ignores 


additional  control  techniques  and 
locations  included  in  the  selected 
alternative  that  may  offer  nonchemical 
control  methods.  Under  this  alternative 
TFM  and  Bayluscide  treatments  would 
be  conducted  on  sea  lamprey  infested 
streams  and  deltas.  Lampricide 
treatment  of  each  stream  or  delta  would 
be  scheduled  according  to  sea  lamprey 
larval  transformation  rates,  or  in  most 
cases  every  fourth  year. 

Alternative  3.  This  alternative  would 
abandon  sea  lamprey  control  efforts  as 
a  Hsheries  management  tool  for  Lake 
Champlain.  The  most  significant  impact 
of  this  alternative  is  that  it  would  never 
achieve  the  projected  harvest, 
recreational  and  economic  benefits 
which  are  possible  with  effective 
control  of  sea  lamprey.  This  alternative 
would  eliminate  any  adverse  impacts 
associated  with  the  selected  alternative 
including  preventing  nontarget 
mortality  on  aquatic  species  associated 
with  the  use  of  lampricides. 

Mitigation  of  Impacts 

As  discussed  in  the  FSEIS,  the 
selected  alternative  includes  a  variety  of 
measures  to  minimize  the  adverse 
environmental,  social  and  economic 
impacts.  These  measures  include  use  of 
lampricide  treatments  an3  nonchemical 
control  methods  such  as  barriers  and 
trapping.  Mitigation  measures  include, 
but  are  not  limited  to,  issuing  advisories 
against  water  use  until  the  lampricide 
plume  has  dissipated  (24  hours  after  the 
concentration  of  TFM  has  decreased 
below  20  ppb,  or  after  pre-established 
time  intervals  allowing  for  thorough 
dissipation  of  Bayluscide  have  expired), 
providing  commercially  bottled 
drinking  water  to  households  that 
withdraw  water  for  drinking  and  other 
household  purposes,  applying 
lampricides  in  waters  inhabited  by 
endangered  and  threatened  species  at 
concentrations  shown  not  to  impact 
such  species,  regular  monitoring  of 
lampricide  concentrations  during 
applications  and  prompt  adjustment  of 
rates  if  necessary  to  minimize  nontarget 
fish  mortalities. 

Additional  mitigation  measures  will 
be  applied  through  the  permit 
conditions  issued  by  the  NYSDEC,  the 
Vermont  Department  ofEnvironmental 
Consevation  (VTDEC),  the  Vermont 
Agency  of  Natural  Resources  (VTANR), 
the  VTDFW  ,  Adirondack  Park  Agency 
(APA),  Quebec  Ministry  of  Environment 
and  other  applicable  Canadian 
regulatory  agencies. 

Findings  and  Decisions 

Having  reviewed  and  considered  the 
FSEIS  for  sea  lamprey  control  in  Lake 


Champlain  and  the  public  comments 
thereon,  the  Service  finds  as  follows: 

(1)  The  requirements  of  NEPA  and 
implementing  the  Council  on 
Environmental  Quality  regulations  have 
been  satisfied. 

(2)  Statutory  authority  for  the 
Service's  funding  of  and  participation  in 
the  project  exists  under  the  Federal  Aid 
in  Sport  Fish  Restoration  Act  of  August 
9, 1950  (64  Stat.  430],  as  amended  (16 
U.S.C.  777-7771),  the  Fish  and  Wildlife 
Coordination  Act.  16  U.S.C.  661-666 
and  the  Lake  Champlain  Special 
Designation  Act  of  1990,  P.L.  101-596. 

(3)  Consistent  with  social,  economic 
and  environmental  considerations  from 
among  the  reasonable  alternatives 
thereto,  the  selected  alternative  is  in  the 
best  interest  for  the  resource  and 
citizens  of  the  States  of  New  York  and 
Vermont  and  one  that  minimizes  or 
avoids  adverse  effects  to  the  maximum 
extent  practicable. 

(4)  Consistent  with  the  environmental 
analysis  provided  in  the  FSEIS,  adverse 
environmental  effects  will  be  minimized 
or  avoided  by  incorporating  as 
conditions  the  mitigation  measures 
identified  in  the  proposed  action  in  the 
FSEIS  and  its  supporting  appendices. 

(5)  Consistent  with  the  Purpose  and 
Need  Statement  of  the  FSEIS,  the 
Service  establishes  the  following  as  the 
program  objectives  for  the  selective 
alternative:  Achieve  and  maintain 
lamprey  wounding  rates  at  or  below  25 
woimds  per  lake  trout,  ideally  10 
wounds  per  100  lake  trout;  15  wounds 
per  100  landlocked  salmon,  ideally  5 
wounds  per  100  landlocked  salmon,  and 
2  wounds  per  100  walleye,  ideally  less 
than  1  wound  per  100  walleye.  Attain 
wounding  rate  objectives  within  5  years 
of  full  implementation  of  the  selected 
alterative. 

The  decision  to  implement  this 
alternative  is  subject  to  the  following 
conditions: 

a.  All  applicable  regulatory 
requirements  and  approvals  will  be 
satisfied  or  obtained. 

b.  All  applicable  State  and  Provincial 
permit  conditions  are  hereby  adopted  as 
part  of  this  finding  and  will  be  met. 

c.  All  studies  and  other  conditions 
contained  in  the  FSEIS  proposed  action 
alternative  are  adopted  by  the  Service. 

d.  Conditions  of  b  and  c  above  will  be 
incorporated  into  the  NYSDEC  and 
VTDFW  Federal  Aid  grant  agreement  for 
this  project. 

This  Record  of  Decision  will  serve  as 
the  written  facts  and  conclusions  relied 
on  in  reaching  this  decision.  This 
Record  of  Decision  was  approved  by  the 
Acting  Regional  Director  of  the  Service 
on  October  9,  2001. 
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Dated:  October  9,  2001. 
Richard  O.  Bennett, 

Acting  Regional  Director,  Region  5,  U.S.  Fish 
and  Wildlife  Service. 

[PR  Doc.  01-27431  Filed  10-31-01;  8:45  am] 
BWJJNG  COOE  4310-«5-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

I 
[UTU-79324] 

Recreation  and  Public  Purposes, 
Classification;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  following  public  land  in 
Kane  County,  Utah  has  been  examined 
and  found  suitable  for  classification  for 
lease  under  the  provisions  of  the  R&PP 
Act  of  1954,  as  amended  (43  U.S.C.  869 
et  seq.y. 

NVaNE.  NV2NV2SENE,  N'/iNESWNE.  EV2NW. 
Section  21  T.  43  S..  R.  6  W.  SLBM 
containing  175  Acres  more  or  less. 

Kane  County  intends  to  use  the  land 
for  a  public  trail  and  mountain  park. 
The  land  is  not  needed  for  a  Federal 
purpose.  Lease  or  conveyance  is 
consistent  with  ciurent  Bureau  of  Land 
Management  land  use  planning  and 
would  be  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Olsen,  318  North  100  East,  Kanab. 
UT  84741. 

SUPPLEMENTARY  INFORMATION: 

Classification:  The  following  public 
land  in  Kane  Coimty,  Utah  has  been 
examined  and  found  suitable  for 
classification  for  lease  under  the 
provisions  of  the  R&PP  Act  of  1954,  as 
amended  (68  Statue  173): 

NV2NE,  NVzNVzSENE,  NV2NESWNE,  EV2NW, 
Section  21  T.  43  S.,  R.  6  W.  SLBM. 

Kane  County  intends  to  use  the  land 
for  a  public  trail  and  mountain  park. 
The  land  is  not  needed  for  a  Federal 
purpose.  Lease  is  consistent  with 
current  Bureau  of  Land  Management 
land  use  plaiming  and  would  be  in  the 
public  interest.  The  land  is  hereby 
segregated  from  appropriation  under 
any  other  public  land  law,  including 
locations  under  the  mining  laws. 

DATES:  On  or  before  December  17,  2001, 
interested  parties  may  submit  comments 
regarding  the  proposed  classification.  In 
the  absence  of  adverse  comments,  the 


classification  will  become  effective 
December  31,  3001. 

Tom  Terry, 

Acting  Field  Office  Manager. 

(FR  Doc.  01-27455  Filed  10-31-01:  8:45  am) 

nUJNG  CODE  4310-40-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-921-01-1320-EL-P;  MTM  91293] 

Notice  of  Invitation  to  Participate  in 
Coal  Exploratioin  License  Application 

AGENCY:  Bureau  of  Land  Management. 
Montana  State  Office  Interior. 
ACTION:  Notice  of  Invitation — Coal 
Exploration  License  Application  MTM 
91293. 

SUMMARY:  Members  of  the  public  are 
hereby  invited  to  participate  with 
Spring  Creek  Coal  Company  in  a 
program  for  the  exploration  of  coal 
deposits  owrned  by  the  United  States  of 
America  in  the  following-described 
lands  located  in  Big  Horn  County, 
Montana,  encompassing  120.00  acres: 

T.  8  S..  R.  39  W.,  P.  M.  M. 
Sec.  9:  NEV4NWV4 
Sec.  27;  SW'ANW'A 
Sec.  35:  NWV«NE»/4 

SUPPLEMENTARY  INFORMATION:  Any  party 
electing  to  participate  in  this 
exploration  program  shall  notify,  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  P.O.  Box  36800, 
Billings,  Montana  59107-6800;  and 
Spring  Creek  Coal  Company,  P.O.  Box 
67,  Decker,  Montana  59025.  Such 
written  notice  must  refer  to  serial 
number  MTM  91293  and  be  received  no 
later  than  30  calendar  days  after 
publication  of  this  Notice  in  the  Federal 
Register  or  10  calendar  days  after  the 
last  publication  of  this  Notice  in  the 
Sheridan  Press  newspaper,  whichever  is 
later.  This  Notice  will  be  published 
once  a  week  for  two  (2)  consecutive 
weeks  in  the  Sheridan  Press,  Sheridan, 
Wyoming. 

The  proposed  exploration  program  is 
fully  described,  and  will  be  conducted 
pursuant  to  an  exploration  plan  to  be 
approved  by  the  Bureau  of  Land 
Management.  The  exploration  plan,  as 
submitted  by  Spring  Creek  Coai 
Company,  is  available  for  public 
inspection  at  the  Bureau  of  Land 
Memagement,  5001  Southgate  Drive, 
Billings.  Montana,  diuing  regular 
business  hours  (9  a.m.  to  4  p.m.), 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Giovanini,  Mining  Engineer,  or 
Connie  Schaff,  Land  Law  Examiner, 


Branch  of  Solid  Minerals  (MT-921), 
Bureau  of  Land  Management,  Montana 
State  Office.  P.O.  Box  36800,  Billings. 
Montana  59107-6800.  telephone  (406) 
896-5084  or  (406) 896-5060, 
respectively. 

Dated:  October  5.  2001. 
Randy  D.  Heuscher, 

Chief,  Branch  of  Solid  Minerals. 

[FR  Doc.  01-27457  Filed  10-31-01;  8:45  am] 

BtUMGCOOC  431(M0-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-93(M120-EQ;  NMNM  107171] 

invitation  To  Participate;  Exploration 
for  Coal  in  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  Members  of  the  public  are 
hereby  invited  to  participate  with  San 
Juan  Coal  Company  on  a  pro  rata  cost 
sharing  basis,  in  a  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America. 
SUPPLEMENTARY  INFORMATION:  The  lands 
are  located  in  San  Juan  County.  New 
Mexico,  and  are  described  as  follows: 

T.  30  N..  R.  14  W.,  NMPM 

Sec.  9:  All; 

Sec.  10:  Lots  1.  2,  3.  4.  S>^2NV2,  SVz: 
Sec.  15:  All; 
Sec.  21:  All; 
Sec.  22:  All; 
Sec.  27:  All; 
Sec.  28:  All: 

Sec.  33:  Lots  1.  2.  3,  4,  NVz.  NV2S'/^; 
Sec.  34:  LoU  1.  2.  3.  4.  5.  6.  7.  8.  NVz, 
NV2S'/2: 

Containing  5,802.15  acres,  more  or 
less.  Interested  parties  may  obtain  a 
complete  description  of  the  lands 
covered  in  the  license  application  by 
contacting  the  San  Juan  Coal  Company, 
or  the  Bureau  of  Land  Management. 
New  Mexico  State  Office,  Solid 
Minerals  Adjudication,  PO  Box  27115, 
Santa  Fe.  NM  87502-0115. 

Any  parties  electing  to  participate  in 
this  exploration  program  shall  notify  in 
writing,  both  the  State  Director.  Bureau 
of  Land  Management,  New  Mexico  State 
Office.  PO  Box  27115.  Santa  Fe,  NM 
87502-0115,  and  the  San  Juan  Coal 
Company,  PO  Box  561.  Waterflow,  NM 
87421.  Such  written  notice  must 
include  a  justification  for  wanting  to 
participate  and  any  recommended 
changes  in  the  exploration  plan  with 
specific  reasons  for  such  changes.  The 
notice  must  be  received  no  later  than 
30-calendar  days  after  the  publication  of 
this  notice  in  the  Federal  Register. 
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This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 
quahty  and  quantity  of  the  coal  in  the 
area  and  will  be  conducted  pursuant  to 
an  exploration  plan  to  be  approved  by 
the  Bureau  of  Land  Management.  A 
copy  of  the  exploration  plan  as 
submitted  by  the  San  Juan  Coal 
Company  may  be  examined  at  the 
Bureau  of  Land  Management,  New 
Mexico  State  Office.  1474  Rodeo  Road, 
Santa  Fe.  NM  87505,  and  the  Bureau  of 
Land  Management,  Farmington  Field 
Office,  1235  La  Plata  Highway.  Suite  A, 
Farmington,  NM  87401. 

DatediOctober  10.  2001. 
M.|.  Chavez, 
State  Director. 

IFR  Doc.  01-27423  Filed  10-31^1;  8:45  ami 
BILLING  CODE  4310-32-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-010-1430-EU/1430-HM;  NM  101522] 

Notice  of  Availability  of  a  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Land  Exchange  With  the 
Pueblo  of  San  Felipe;  Albuquerque 
Field  Office,  NM 


agency:  Bureau  of  Land  M 

Interior. 

ACTION:  Notice. 


an 
ofLaiid 


agement, 


summary:  The  Bureau 
Management  (BLM),  Albuquerque  Field 
Office  has  completed  the  FillS  for  the 
land  exchange  with  the  Pueblo  of  San 
Felipe.  This  FEIS  documents  the  BLMs 
analysis  of  three  alternative  courses  of 
action  for  exchanging  public  lands 
administered  by  the  BLM  in  Sandoval 
and  Santa  Fe  Counties,  New  Mexico  for 
private  lands  in  Taos  County,  New 
Mexico.  The  lands  in  Taos  County  lie 
along  the  Rio  Grande  National  Wild  and 
Scenic  River  and  within  the  Orilla 
Verde  Recreation  Area,  identified  as  two 
of  the  BLM's  high-priority  acquisition 
areas. 

The  goals  of  this  exchange  are  to 
enable  the  BLM  to  more  effectively  meet 
multiple  use  management  objectives;  to 
consolidate  BLM-managed  lands  for 
more  effective  and  efficient  resource 
protection,  enhancement  and  use;  to 
give  San  Felipe  Pueblo  direct  control 
over  those  lands  having  traditional, 
historical  and  cultural  values  and  uses: 
and  to  greatly  enhance  the  privacy  often 
required  for  the  pueblo's  uses.  When  the 
lands  are  held  in  trust  by  the  Bureau  of 
Indian  Affairs,  these  uses  would  be 
supported  through  the  tribal 
government's  direct  supervision. 


The  BLM  will  retain  restrictive 
covenants  on  the  lands  being  received 
by  the  pueblo.  The  purposes  of  the 
restrictive  covenants  are  to  conserve 
important  habitat  for  wildlife  and  open 
space,  to  conserve  the  diverse  vegetative 
communities  and  the  wildlife  inhabiting 
these  communities,  and  to  preserve  the 
lands  in  their  present  condition, 
without  interfering  with  any  uses  of  the 
property  by  the  San  Felipe  Pueblo  that 
are  consistent  with  protecting  these 
conservation  values. 

This  FEIS  includes  changes  to  the 
Draft  Environmental  Impact  Statement 
based  on  public  comments,  staff  review, 
and  the  availability  of  updated 
information.  Alternative  A.  the 
Proposed  Action,  is  the  BLM's  preferred 
alternative. 

DATES:  The  document  is  available  for 
review  for  30  days  from  the  date  of 
publication  of  the  Notice  of  Availability 
by  Environmental  Protection  Agency 
(EPA)  in  the  Federal  Register.  To  be 
considered,  all  comments  must  be 
postmarked  within  this  30-day 
timeframe. 

After  reviewing  the  comments,  the 
BLM  will  publish  a  Record  of  Decision. 
Interested  parties  will  have  45  days  to 
protest  the  decision  (under  43  CFR 
1610.5-2).  After  this  period,  the 
decision  can  be  implemented. 
ADDRESSES:  Comments  should  be 
addressed  to:  Edwin  Singleton,  Field 
Manager,  BLM  Albuquerque  Field 
Office,  435  Montano  Road  NE, 
Albuquerque,  NM  87107-4935.  Copies 
are  available  for  review  at  this  address. 
The  document  is  also  available  on  the 
Internet  at  www.nm.blm.gov. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Debbv  Lucero,  Albuquerque  Field 
Office,  435  Montano  Road  NE. 
Albuquerque.  New  Mexico  87107-4935; 
phone  (505) 761-8787. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Proposed  Action — 
Alternative  A,  the  Proposed  Action, 
involves  an  equal-value  exchange  of 
approximately  9,460  acres  of  BLM  lands 
that  have  high  traditional  and  cultural 
pueblo  values  for  about  268.7  acres  of 
privately  owned,  high-value  recreation 
lands.  The  private  lands  are  located 
along  the  Rio  Grande  National  Wild  and 
Scenic  River  and  within  the  Orilla 
Verde  Recreation  Area.  They  would  be 
incorporated  into  the  Orilla  Verde 
Recreation  Area  and  managed  under  the 
principles  of  multiple  use,  consistent 
with  the  Taos  Resource  Management 
Plan  (1988),  as  amended. 

Other  Alternatives  Analyzed — Under 
Alternative  B,  an  additional  1,447  acres 
of  federal  land  would  be  exchanged  for 
an  equal  value  of  private  lands 


identified  in  the  BLM's  high-priority 
acquisition  areas. 

Under  Alternative  C,  the  No  Action 
Alternative,  the  proposed  land  exchange 
would  not  occur.  The  BLM  would  not 
benefit  from  consolidating  the  public 
lands  along  the  Rio  Grande  National 
Wild  and  Scenic  River  and  within  the 
Orilla  Verde  Recreation  Area.  The 
federal  land  would  continue  to  be 
managed  under  the  principles  of 
multiple  use  and  sustained  yield. 

Dated:  September  14.  2001. 
Steven  W.  Anderson, 
Assistant  Field  Manager. 
[PR  Doc.  01-27484  Filed  10-31-^1:  8:45  am] 
BILUNG  CODE  4310-AG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-01-1610-PD] 

Notification  of  Approved  Off  Road 
Vehicle  and  Area  of  Critical 
Environmental  Concern  Designations, 
Southern  Washoe  County  Urt»an 
interface  Plan  Amendment,  Nevada 

January  9.  2001. 

AGENCY:  Bureau  of  Land  Management, 
Carson  City  Field  Office,  Nevada. 
ACTION:  Notification  of  Approved  Off 
Road  Vehicle  and  Area  of  Critical 
Environmental  Concern  Designation 
Decisions  within  the  Southern  Washoe 
County  Urban  interface  Plan 
Amendment,  Carson  City  Field  Office, 
Nevada. 

SUMMARY:  "The  Southern  Washoe  County 
Urban  Interface  Plan  Amendment 
amends  a  portion  of  the  Lahontan 
Resource  Management  Plan  (RMP).  The 
purpose  is  to  provide  for  improved 
management  of  public  lands  in  the  Reno 
and  Sparks  metropolitan  area.  The 
amendment  identifies  areas  where 
public  lands  will  be  retained  in 
ownership  by  the  people  of  the  United 
States;  areas  where  public  lands  are 
available  for  acquisition  by  State  or 
local  agencies  or  the  private  sector; 
areas  appropriate  for  acquisition  by  the 
BLM;  and  how  public  lands  will  be 
managed. 

The  Land  Use  Master  Plans  of  Reno, 
Sparks,  and  Washoe  County,  and  the 
Washoe  County  Regional  Open  Space 
Plan  define  and  delineate  open  space  in 
southern  Washoe  County.  Open  Space 
in  Washoe  County  is  defined  as: 
Undeveloped  land  that  encompasses 
natural,  scenic,  cultural,  and 
recreational  resources  important  to  the 
local  quality-of-life.  A  large  portion  of 
the  land  described  in  the  above  plans  as 
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being  consistent  with  open  space  values 
are  public  lands  managed  by  the  Bureau 
of  Land  Management  (BLM),  Carson 
City  Field  Office. 

AH  other  uses  of  public  land,  not 
addressed  in  the  plan  amendment,  will 
continue  to  be  managed  as  provided  for 
in  the  existing  Lahontan  RMP. 

Location:  Tne  planning  area  includes 
approximately  166,550  acres  of  public 
lands  administered  by  the  BLM  in  the 
urban  interface  of  Southern  Washoe 
County.  The  planning  area  is  bounded 
by  Bedell  Flat  to  the  north,  Pjramid 
Lake  Indian  Reservation  to  the 
northeast,  the  Pah  Rah  Mountain  Range 
and  Storey  County  to  the  east  and 
southeast,  the  State  of  California  to  the 
west,  and  Carson  City  to  the  south,  and 
includes  the  communities  of  Reno  and 
Sparks,  Nevada. 

Copies  of  the  Southern  Washoe 
County  Urban  Interface  Plan 
Amendment  with  maps  are  available 
from  the  following  BLM  office:  BLM- 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road,'Carson  City.  Nevada  89701. 

Public  Participation:  This  RMP 
Amendment  was  developed  through  a 
joint  planning  process  with  Washoe 
County.  Public  scoping  was  initiated 
•with  a  notice  published  in  the  Federal 
Register  in  July  1998.  Notice  of  public 
open  houses  and  an  invitation  for  public 
comment  were  published  in  local 
newspapers  and  sent  to  known 
interested  parties,  government  entities, 
and  the  Nevada  State  Clearinghouse. 
This  was  followed  by  two  BLM/Washoe 
County  joint  public  open  houses  held  at 
the  BLM  Nevada  State  Office  and  the 
Washoe  County  Commissioner's 
Chambers  in  Reno  in  September  and 
October  1998.  Representatives  from 
BLM  and  Washoe  County  also  presented 
the  proposed  plan  amendment  to  the 
following  eight  Washoe  County  Citizen 
Advisory  Boards:  Spanish  Springs, 
Galena/ Steamboat,  Sun  Valley,  North 
Valleys,  Southeast  Truckee  Meadows, 
Cold  Springs,  East  Washoe  Valley,  and 
Warm  Springs.  In  addition,  the  proposal 
was  presented  to  the  following:  Washoe 
County  Planning  Commission,  Washoe 
County  Parks  Commission.  Sparks 
Citizen  Advisory  Committee,  Reno 
Southeast  Neighborhood  Advisory 
Board,  Washoe  Storey  Conservation 
District,  and  the  Nevada  Division  of 
Minerals. 

A  Notice  of  Availability  and  Public 
Meeting  for  the  Proposed  Southern 
Washoe  County  Urban  Interface  Plan 
Amendment  and  Environmental 
Assessment,  Proposed  Designation  of 
Three  Areas  of  Critical  Environmental 
Concern,  and  Proposed  Withdrawal  of 
Public  Land:  Washoe  County.  Nevada 
was  published  in  the  Federal  Register 


on  luly  24,  2000.  This  published  notice 
initiated  the  60-day  comment  period 
and  Governors  Consistency  Review  that 
ended  on  September  22,  2000.  The 
notice  also  was  published  in  local 
newspapers  and  the  proposed  plan 
amendment  was  sent  to  532  interested 
parties,  government  entities,  and  the 
Nevada  State  Clearinghouse.  A 
summary  of  comments  from  the  86 
comment  letters  received  and  how  these 
comments  are  addressed  is  found  in 
Appendix  A  of  the  plan. 

A  public  open  house  was  held  at  the 
BLM  Nevada  State  Office  in  Reno  on 
August  24,  2000,  and  was  attended  by 
27  individuals.  Representatives  from 
BLM  and  Washoe  County  presented  the 
proposed  plan  amendment  to  the 
following  Washoe  County  Citizen 
Advisory  Boards:  Spanish  Springs, 
Galena/Steamboat,  Sun  Valley,  North 
Valleys,  Southeast  Truckee  Meadows, 
Cold  Springs,  East  Washoe  Valley,  and 
Warm  Spjings.  Presentations  were  also 
made  to  the  following:  Sierra  Front 
Northwestern  Great  Basin  Resource 
Advisory  Council,  Washoe  County 
Planning  Commission,  Washoe  County 
Board  of  Commissioners,  Sparks  Citizen 
Advisory  Board,  Truckee  Meadows 
Regional  Planning  Agency,  joint 
meeting  of  Reno,  Sparks,  and  Washoe 
County  Parks  and  Recreation 
Commissions,  Reno  Parks  Commission. 
Red  Rock  Property  Owners  Association. 

The  Washoe  Tribe,  the  Reno-Sparks 
Indian  Colony,  and  the  Pyramid  Lake 
Paiute  Tribe  were  consulted  in 
conformance  with  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
the  American  Indian  Religious  Freedom 
Act,  and  the  Environmental  Justice 
Executive  Order  No.  12898. 

Off  Road  Vehicle  Designations:  The 
following  ai  as  are  designated  Closed  to 
All  Motorized  Vehicle  Use: 

Fred's  Mountain:  Approximately 
3,100  acres  located  west  of  Antelope 
Valley.  The  Closed  Area  includes  all 
public  land  within: 

Mt.  Diablo  Meridian 

T.  22N..  RiyE.. 
Sec.  3 
Set.  4 
Sec.  9 

Sec.  10  WVz 
Sec.  15  WV2 
Sec.  16 
Sec.  22 

Hungry  Ridge:  Approximately  1 .940 
acres  located  east  of  the  Reno-Sparks 
Indian  Colony.  The  Closed  Area 
includes  all  public  land  east  of  the  ridge 
trail  within: 

Mt.  Diablo  Meridian 

T.  21  N.  R20E., 


Sec.  2 
Sec.  3 
Sec.  10 

Ml.  Diablo  Meridian 

T.  22N..R20E.. 
Sec.  23 
Set;.  26 
Sot;.  35 

The  following  areas  are  designated 
Open  to  All  Motorized  Vehicle  Use: 

Hungry  Valhy  OH\^  Area:  Located  in 
Hungry  Valley,  the  Open  Area  includes 
all  public  land  within: 

Ml.  Diablo  Meridian 

T.  23N..  R20E.. 

Sec  16 

.Sec.  1 7 

Sec.  18 

Sec.  19 

Set:.  20 

Sec.  21 

Set .  22  W  ;.  N\V 

Sec  22SW'  . 

Sec.  27  west  of  \Vinnemu<:t.a  Rancii  Roail 

Sec.  28 

Sec.  29 

Sec.  30 

Sec.  31 

Sec.  32 

Sec.  33 

Set;.  34 
T.  22  N..  R20  E.. 

Sec.  3 

Sec.  4 

Sec.  5 

Set:.  6 

Sec.  7 

Sec.  8 

Sec.  9 

Sec  10 

Set;.  15 

Sec.  16 

Sec.  17 

Stjc.  18 

Sec.  19 

Set .  20 

Sec.  21 

Sec.  22 

Sec.  27 

Sec.  28 

Sec.  29 

Sec.  30 

Sec.  31 

Sec.  32 

Sec  33 

Sec.  34 

T.  21  N.,  R20  E.. 

Sec.  6 
Sec.  7 
Sec.  8 
Sec.  17 
Set:.  18 

Lemmon  Valley  Motocross  Area: 
Located  in  Lemmon  Valley,  the  Open 
Area  includes  all  public  land  within: 

Ml.  Diablo  Meridian 

T.  21  N..R19E., 
Sec.  8 
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The  following  area  is  designated 
Limited  to  Designated  Routes  of  Travel 
for  all  motorized  vehicles. 

Swan  Lake  Nature  Study  Area: 
Located  in  Lemmon  Valley,  the  Limited 
to  Designated  Routes  of  Travel  include 
all  public  land  within: 

Ml.  Diablo  Meridian 

T.  21  N..R19E.. 
Sec.  22 

The  off  road  vehicle  designation  for 
the  remainder  of  the  public  land  within 
the  planning  area  is  designated  Limited 
to  Existing  Routes  of  Travel  as  of 
Januarys,  2001. 

Areas  of  Critical  Environmental 
Concern  Designations:  The  following 
areas  are  designated  as  Areas  of  Critical 
Environmental  Concern  (ACEC): 

Carson  Wandering  Skipper  ACEC: 
Located  in  Warm  Springs  Valley, 
including  all  public  land  within: 

Ml.  Diablo  Meridian 

T.  23  N.,  R  20  E.. 
Sec.  15  W"2  SEV4 
Sec.  22  SEV« 

Pah  Rah  High  Basin  (Dry  Lakes) 
Petroglyph  District  ACEC:  Located  in 
Pah  Rah  Range,  includes  public  lands 
within: 

Mt.  Diablo  Meridian 

T.  20N..R21  E.. 
Sec.  9 
Sec.  10 
Sec.  14  . 
Sec.  15 
Sec.  16 
Sec.  17 
Sec.  20 
Sec.  21 
Sec.  22 
Sec.  28 
Sec.  29 

Virginia  Range  Williams  Combleaf 
Habitat  Area  ACEC:  Located  in  Virginia 
Range,  including  all  public  lands 
within: 

Mt.  Diablo  Meridian 

T.  17N..  R20E.. 
Sec.  15  SVV'.4  NW'A 
Sec.  16  E'/;: 
Sec.  16  E'z  NVVV* 
Sec.  16  E";.  SW"4 

Future  acquisitions  within  the 
planning  area,  acquired  by  exchange, 
donation,  or  purchase  that  fall  under 
BLM  jurisdiction,  will  be  managed  the 
same  as  adjacent  BLM  lands. 

Maps  of  the  Off  Road  Vehicle 
Designations  and  Areas  of  Critical 
Environmental  Concern  are  available 
from  tlie  following  BLM  office:  BLM- 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road.  Carson  City,  Nevada  89701. 


FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Knutson,  Planning  and 
Environmental  Coordinator,  BLM- 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road,  Carson  City,  Nevada  89701. 
Telephone  (775)  885-6000.  Persons  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Authority:  Authority  for  these 
decisions  is  contained  in  CFR  title  43, 
chapter  II,  part  1610,  subparts  1610.7- 
2  and  CFR  title  43.  chapter  II,  part  8340, 
subparts  CFR  8342  and  8343. 

Penalty:  Under  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1733(a)).  any  person  failing  to 
comply  with  the  designations  provided 
in  the  notice,  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571, 
other  penalties  in  accordance  with  43 
U.S.C.  1733,  or  both. 

Administrative  and  Emergency  Use: 
These  designations  do  not  apply  to 
emergency  or  law  enforcement 
personnel,  or  BLM  employees  engaged 
in  the  performance  of  their  official 
duties. 

Dated:  May  4,  2001. 
Robert  V.  Abbey, 

State  Director,  Nevada. 

[FR  Doc.  01-27454  Filed  10-31-01;  8:45  am] 

81LUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT  100-01-1610-DO-083] 

Intent  To  Prepare  a  Resource 
Management  Plan  for  Public  LarKls  and 
Resources  in  Garfield,  Piute,  Sanpete, 
Sevier,  and  Wayne  Counties,  UT 

AGENCY:  Richfield  Field  Office,  Bureau 
of  Land  Management.  Richfield,  Utah. 
ACTION:  Notice  of  intent  to  prepare  a 
Resource  Management  Plan  (RMP)  for 
public  lands  and  resources  managed  by 
the  Richfield  Field  Office.  This  action 
will  require  preparation  of  an 
Environmental  Impact  Statement  (EIS). 
These  lands  are  located  in  Garfield, 
Piute,  Sanpete,  Sevier  and  Wayne 
counties,  Utah. 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Management  (BLM)  intends  to  prepare 
an  RMP  and  associated  EIS  for  the 
Richfield  Field  Office.  This  planning 
activity  encompasses  approximately  2.2 
million  acres  of  public  land  in  the  above 
named  counties  and  the  ieaseable 


mineral  estate  on  portions  of  the  Dixie 
and  Fishlake  National  Forests.  The  plan 
will  fulfill  the  needs  and  obligations  set 
forth  by  the  National  Environmental 
Policy  Act  (NEPA).  the  Federal  Land 
Policy  and  Management  Act  (FLPMA), 
and  BLM  management  policies.  The 
BLM  will  work  closely  with  interested 
parties  to  identify  potential  management 
decisions  that  are  best  suited  to  the 
needs  of  the  public.  This  collaborative 
process  will  take  into  accoimt  local, 
regional,  and  national  needs  and 
concerns.  This  notice  initiates  the 
public  scoping  process  to  identify 
planning  issues  and  to  review 
preliminary  planning  criteria. 
DATES:  The  scoping  comment  period 
will  commence  with  the  publication  of 
this  notice.  Formal  scoping  will  end  60 
days  after  publication  of  this  notice. 
Comments  on  issues  and  plaiming 
criteria  will  be  most  useful  if  received 
on  or  before  the  end  of  the  scoping 
period  at  the  address  listed  below. 

Public  Participation:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period.  In  order 
to  ensure  local  community  participation 
and  input,  public  meetings  will  be  held, 
at  a  minimum,  in  the  towns  of  Junction,   , 
Loa,  Manti,  and  Richfield,  Utah.  Early 
participation  by  all  interested  parties  is 
encouraged  and  will  help  determine  the 
future  management  of  the  Richfield 
Field  Office  public  lands.  At  least  15 
days  public  notice  will  be  given  for 
activities  where  the  public  is  invited  to 
attend.  The  minutes  and  list  of 
attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
days  to  any  participant  who  wishes  to 
clarify  the  views  they  expressed. 
Written  comments  will  be  accepted 
throughout  the  planning  process  at  the 
address  shown  below.  Meetings  and 
comment  deadlines  will  be  announced 
through  the  local  news  media, 
newsletters  and  the  BLM  Web  site 
(www.ut.blm.gov).  In  addition  to  the 
ongoing  public  participation  process, 
formal  opportunities  for  public 
participation  will  be  provided  through 
comment  on  the  alternatives  and  upon 
publication  of  the  draft  RMP/EIS. 
ADDRESSES:  Written  conmients  should 
be  sent  to  RMP  Comments.  Bureau  of 
Land  Management,  Richfield  Field 
Office,  150  East  900  North,  Richfield, 
Utah  84701;  Fax  435-896-1550. 
Documents  pertinent  to  this  proposal 
may  be  examined  at  the  BLM's  Richfield 
Field  Office.  Comments,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Richfield  Field  Office 
during  regular  business  hours,  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
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except  holidays,  and  may  be  published 
as  part  of  the  EIS.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/ or  to  have  your 
name  added  to  our  mailing  list,  contact 
Frank  Erickson,  Assistant  Field  Manager 
for  Plaiming,  BLM  Richfield  Field 
Office,  150  East  900  North,  Richfield, 
UT  84701,  phone:  435-896-1532, 
e-mail:  frank_erickson@ut.blm.gov. 
SUPPLEMENTARY  INFORMATION: 
Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
personnel,  other  agencies,  and  in 
meetings  with  individuals  and  user 
groups.  They  represent  the  BLM's 
knowledge  to  date  of  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  plan  effort  are 
management  and  protection  of  public 
land  resources;  access  to  and 
transportation  on  the  public  lands;  off- 
highway  vehicle  management; 
wilderness  study  area 
recommendations:  and  balancing 
multiple  uses.  Other  specific  issues  may 
include;  cultural  resource  management, 
fire  management,  forestry  and  woodland 
harvest  management,  lands  and  realty 
management,  rangeland  health  and 
management,  wild  horse  and  burro 
management,  potential  establishment  of 
wilderness  study  areas,  areas  of  critical 
environmental  concern,  wild  and  scenic 
rivers,  and  special  status  species 
management. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 


during  the  scoping  phase.  An 
interdisciplinary  approach  will  be  used 
to  develop  the  plan  in  order  to  consider 
the  variety  of  resource  issues  and 
concerns  identified.  Specialists  with 
expertise  in  the  following  disciplines 
will  be  involved  in  the  planning 
process:  Rangeland  management, 
minerals  and  geology,  outdoor 
recreation,  archaeology,  paleontology, 
wildlife  and  fisheries,  lands  and  realty, 
hydrology,  soils,  sociology,  and 
economics.  Additional  expertise  will  be 
included  as  appropriate. 

Background  Information 

Public  lands  managed  by  the 
Richfield  Field  Office  are  situated  in 
south-central  Utah  in  the  canyons, 
plateaus  and  deserts  of  the  Great  Basin 
and  Colorado  Plateau  physiographic 
provinces.  The  field  office  borders  the 
Colorado  River,  Glen  Canyon  National 
Recreation  Area,  Capitol  Reef  National 
Park,  and  portions  of  the  Dixie, 
Fishlake,  Manti-LaSal,  and  Uinta 
National  Forests.  Major  waterways 
include  the  Sevier,  San  Pitch,  Fremont, 
Muddy,  and  Dirty  Devil  rivers  and  the 
Piute,  Otter  Creek,  and  Sevier  Bridge 
(Yuba)  reservoirs.  Elevations  in  the  area 
rcmge  from  3,800  feet  in  the  Cane  Spring 
Desert  to  over  11,500  feet  atop  Mt.  Ellen 
in  the  Henry  Mountains. 

The  Richfield  Field  Office  is  presently 
managed  under  five  existing  land  use 
plans: 

•  Moimtain  Valley  Management 
Framework  Plan  (MFP),  approved  in 
1982 

•  Henry  Moimtain  MFP,  approved  in 
1982 

•  Parker  Mountain  MFP,  approved  in 
1982 

•  Cedar-Beaver-Garfield-Antimony 
(CBGA)  RMP,  approved  in  1984 

•  San  Rafael  RMP,  Approved  in  1991 
The  existing  plans  are  out-of-date 

with  respect  to  current  resource 
conditions,  public  values,  laws, 
regulations  and  policies. 

As  part  of  the  land  use  plaiming 
process,  the  FLPMA  mandates  that  the 
BLM  give  priority  to  the  designation  and 
protection  of  Areas  of  Critical 
Environmental  Concern  (ACEC)  in 
developing  and  revising  land  use  plans. 
As  part  of  the  Richfield  Field  Office 
RMP  planning  effort,  the  BLM  will 
determine  what  areas,  if  any,  should  be 
designated  as  ACECs.  As  such,  BLM  is 
requesting  nominations  for  areas  that 
the  public  may  see  as  being 
appropriately  managed  as  ACECs. 

Adaitional  public  nominations  are 
also  being  sought  for  those  rivers  which 
may  be  eligible  for  inclusion  into  the 
National  Wild  and  Scenic  River  System. 
In  order  to  be  considered,  the  body  of 


water  must  be  fi«e  flowing  and  contain 
at  least  one  outstandingly  remarkable 
value.  The  river  can  be  any  size  and 
must  be  existing  or  flowing  in  a  natural 
condition  without  major  modification. 
All  nominations  should  be  accompanied 
by  detailed  maps,  descriptions  of  the 
river  segment,  and  river  related  values. 
Rivers  will  also  be  tentatively  classified 
as  wild,  scenic  or  recreational.  An 
interdisciplinary  team  in  coordination 
with  planning  partners  will  make 
preliminary  determinations  as  to 
eligibility  and  classification  of  river 
segments.  These  preliminary 
determinations  will  be  made  available 
for  public  review  prior  to  issuance  of 
the  Draft  RMP/Draft  EIS. 

Preliminary  Planning  Criteria  have 
been  identified  to  help  guide  the 
planning  effort.  The  Richfield  Field 
Office  Resource  Management  Plan  and 
the  process  used  for  developing  it  will: 
(1)  Recognize  valid  existing  rights;  (2) 
comply  with  laws,  regulations, 
executive  orders  and  BLM  supplemental 
program  guidance;  (3)  include 
management  direction  for  public  lands, 
including  split  estate  lands  managed  by 
BLM;  (4)  determine  the  desired  future 
condition  of  public  lands  using,  where 
possible,  a  collaborative  and  multi- 
jurisdictional  approach;  (5)  ensure, 
within  applicable  laws  and  policies, 
that  management  prescriptions  and 
planning  actions  complement  those  of 
neighboring  Federal,  tribal,  state,  county 
and  municipal  planning  jurisdictions; 
(6)  focus  management  proscriptions  on 
the  harmonious  and  coordinated 
management  of  the  various  resources 
without  permanent  impairment  of  the 
productivity  of  the  land  and  the  quality 
of  the  environment,  giving 
consideration  to  the  relative  values  of 
the  resources  and  not  necessarily  the 
combination  of  uses  that  provide  the 
greatest  economic  return  or  greatest  unit 
output;  (7)  address  the  social  and 
economic  impacts  of  the  alternatives;  (8) 
utilize  current  scientific  information.^ 
research,  new  technologies  and  the 
results  of  inventory,  monitoring  and 
coordination  to  determine  appropriate 
local  and  regional  management 
strategies  to  enhance  or  restore  impaired 
ecosystems;  (9)  apply  comprehensive 
Land  Health  Standards  to  all  activities 
and  uses;  (10)  develop  and  portray 
baseline  Reasonable  Foreseeable 
Management/Development  (RFD) 
scenarios  based  on  historical,  existing, 
and  projected  development  levels  for 
appropriate  programs;  (11)  coordinate 
with  Indian  Tribes  to  identify  sites, 
areas  and  objects  important  to  their 
culture  and  religious  heritage;  (12) 
evaluate  paleontological  and  cultural 
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resources  for  use  allocations,  if 
appropriate,  including  provisions  for 
interpretation,  preservation, 
conservation  and  enhancement:  (13) 
comply  with  the  Endangered  Species 
Act  and  follow  interagency  agreements 
with  the  USFWS  regarding  consultation: 
(14)  develop  vegetation  management 
objectives  for  all  areas:  (15)  develop 
management  actions  that  are  responsive 
to  the  issues,  concerns  and 
opportunities  identified  for  resolution 
in  this  plan:  and  (16)  develop  direction 
for  managing  off-highway  vehicles 
consistent  with  BLM's  national  OHV 
strategy. 

This  notice  announces  the  beginning 
of  the  formal  public  involvement 
period.  The  Richfield  Field  Office  is 
seeking  public  involvement  at  the 
earliest  possible  stages  of  this  planning 
endeavor  to  enhance  collaboration.  If 
you  have  information,  or  concerns  you 
would  like  to  share,  including  ideas  or 
opportunities  that  could  enhance  data 
collection,  resource  inventories, 
formulation  of  issues  or  alternatives,  or 
development  of  planning  criteria,  please 
submit  them  to  the  above  address. 

Alternatives  will  be  developed  and 
analyzed  to  resolve  those  issues 
identified  during  the  scoping  process 
and  a  Draft  RMP/Draft  EIS  will  be 
published  and  made  available  for  public 
review. 

Dated:  September  6.  2001. 
Robert  A.  Bennett, 
Acting  State  Dirnctor. 
|FR  Doc.  01-27424  Filed  10-31-tOl;  8:45  ami 
BtUMG  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-031-143O-eT;  UTU  44415] 

Notice  of  Proposed  Withdrawal 
Extension  and  Opportunity  for  Public 
Meeting;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management,  has  filed  an  application  to 
extend  Public  Land  Order  No.  6132  for 
a  20-year  period.  This  order  withdrew 
public  land  fitim  location  or  entry  under 
the  mining  laws  to  protect  the  Escalante 
Administrative  Site. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
Januarv'  30,  2002. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the 


Monument  Manager,  Grand  Staircase- 
Escalante  National  Monument,  180  West 
300  North,  Kanab,  Utah  84741. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  Olsen,  Realty  Specialist, 
Escalante  Field  Station,  P.O.  Box  225. 
Escalante,  Utah,  84726,  435-826-5611. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  extend  Public  Land  Order  No.  6132 
for  an  additional  20-year  period.  Public 
Land  Order  No.  6132,  which  expires  on 
February  16,  2002,  withdrew  40  acres 
ft-om  location  or  entry  under  the  mining 
laws  to  protect  the  Bureau  of  Land 
Management's  Escalante  Administrative 
Site. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  extension  may  present  their 
views  in  writing,  by  the  date  specified 
above,  to  the  Monument  Manager, 
Grand  Staircase-Escalante  National 
Monument,  Kanab,  Utah. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal  extension.  All 
interested  persons  who  desire  a  public 
meeting  for  the  purpose  of  being  heard 
on  the  proposed  withdrawal  extension 
must  submit  a  written  request,  by  the 
date  specified  above,  to  the  Monument 
Manager,  Grand  Staircase-Escalante 
National  Monument,  Kanab,  Utah.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  and  a 
newspaper  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

Roger  Zortman, 

Deputy  State  Director,  Division  of  Lands  and 

Minerals. 

|FR  Doc.  01-27458  Filed  10-.31-01;  8:45  am] 

BILLING  CODE  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  731-TA-919  (Final)] 

Certain  Welded  Large  Diameter  Line 
Pipe  From  Japan 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 


'  The  record  is  deHned  in  sec.  207.2(f)  of  the 
Comniission's  Rules  of  Practice  and  Procedure  (19 
CFR  S  207.2(f)). 


States  International  Trade  Commission 
determines,  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Japan  of 
certain  welded  large  diameter  line  pipe, 
provided  for  in  subheadings  7305.11.10, 
7305.11.50,  7305.12.10.  7305.12.50, 
7305.19.10,  and  7305.19.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).    . 

Background 

The  Commission  instituted  this 
investigation  effective  January  10,  2001, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Conunerce  by  Berg 
Steel  Pipe  Corp.  (Panama  City,  FL); 
American  Steel  Pipe  Division  of 
American  Cast  Iron  Pipe  Co. 
(Birmingham,  AL):  and  Stupp  Corp. 
(Baton  Rouge,  LA).  The  final  phase  of 
the  investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by 
Commerce  that  imports  of  certain 
welded  large  diameter  line  pipe  from 
Japan  were  being  sold  at  LTFV  within 
the  meaning  of  section  733(b)  of  the  Act 
(19  U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Re^ster  of  July  9, 
2001  (66  FR  35811).  The  hearing  was 
held  in  Washington,  DC,  on  October  9, 
2001,  and  all  persons  who  requested  the 
opport\mity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  the  investigation  to  the 
Secretary  of  Commerce  on  October  25. 
2001.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3464 
(November  2001),  entitled  Certain 
Welded  Large  Diameter  Line  Pipe  from 
Japan:  Investigation  No.  731-TA-919 
(Final). 

By  order  of  the  Commission. 

Issued:  October  26.  2001. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc.  01-27428  Filed  10-31-01;  8:45  am] 
BILUNG  CODE  7020-02-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-^)1-038] 

Meetings;  Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  November  7,  2001  at 

11:00  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-402  and  731- 
TA-892-893  (Final)(Honey  from 
Argentina  and  China) — ^briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Conunissioners'  opinions  to  the 
Secretary  of  Commerce  on  November 
19,  2001). 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  October  29,  2001. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-27569  Filed  10-30-01;  12:36 
pml 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Census  of  Law 
Enforcement  Training  Academies. 

The  Department  of  Justice,  office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
December  31.  2001. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 


instrument  with  instructions  or 
additional  information,  please  contact 
Matthew  Hickman,  202-353-1631, 
Bureau  of  Justice  Statistics,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  810  7th  Street,  NW., 
Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Census  of  Law  Enforcement  Training 
Academies. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  CJ-52,  Bureau  of 
Justice  Statistics,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Govenmient. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  800 
respondents  will  complete  a  one  hour 
survey  form  CJ-52. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  survey  is  1 ,200  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600,  601 


D  Street,  NW.,  Washington.  DC  20530, 
or  via  facsimile  at  (202)  514-1534. 

Dated:  October  26.  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Office, 
Department  of  Justice. 

[FR  Doc.  01-27427  Filed  10-31-01:  8:4.^  am) 
BILLING  CODE  441l>-1»-«l 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Adininistration 
is  soliciting  comments  concerning  the 
following  medical  reports:  CM-907, 
Report  of  Ventilatory  Study:  CM-2907, 
Report  of  Ventilator}'  Study:  CM-933, 
Roentgenographic  Interpretation;  CM- 
933b.  Roentgenographic  Quality 
Rereading;  CM-988.  Medical  History 
and  Examination  for  Coal  Mine 
Worker's  Pneumoconiosis:  and  CM- 
1159,  Report  of  Arterial  Blood  Gas 
Study. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  31,  2001. 

ADDRESSEE:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor.  200  Constitution 
Ave..  NW..  Room  S-3201.  Washington. 
DC  20210.  telephone  (202)  693-0339 
(this  is  not  a  toU-fi^e  number),  fax  (202) 
693-1451,  email:  pforkel@fenix2.dol- 
esa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Black  Lung  Benefits  Act  of  1977. 
as  amended.  30  U.S.C.  901  et.  seq.. 
provides  for  the  payment  of  benefits  to 
coal  miners  who  have  contracted  black 
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lung  disease  as  a  result  of  coal  mine 
employment,  and  their  dependents  and 
survivors.  When  a  miner  applies  for 
benefits,  the  Division  of  Coal  Mine 
Workers'  Compensation  (DCMWC)  is 
requiredTo  schedule  a  series  of 
diagnostic  tests  to  help  establish 
eligibility  for  black  lung  benefits.  Each 
of  the  diagnostic  tests  has  its  own  form 
setting  forth  the  medical  results.  The 
forms  are:  CM-907,  Report  of 
Ventilatory  Study;  CM-2907,  Report  of 
Ventilatory  Study;  CM-933, 
Roentgenograph ic  Interpretation  Form: 
CM-933b,  Roentgenographic  Quality 
Rereading;  CM-988,  Medical  History 
and  Examination  for  Coal  Mine 
Worker's  Pneumoconiosis;  and  CM- 
1159,  Report  of  Arterial  Blood  Gas 
Study. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  determine 


eligibility  for  black  lung  benefits.  The 

CM-2907  is  a  new  form  designed  to 

apply  to  all  claims  filed  after  January  20. 

2001. 

,    Type  o/fle View:  Revision. 

Agency:  Employment  Standards 
Administration. 

Titles:  Report  of  Ventilatory  Study 
(CM-907);  Report  of  Ventilatory  Study 
{CM-2907);  Roentgenographic 
Interpretation  (CM-933); 
Roentgenographic  Quality  Reading 
(CM-933b);  Medical  History  and 
Examination  for  Coal  Mine  Workers' 
Pneumoconiosis  {CM-988);  Report  of 
Arterial  Blood  Gas  Study  (CM-1159). 

OMB  Number:  1215-0090. 

Agency  Numbers:  CM-907,  CM-2907, 
CM-933,  CM-933b,  CM-988,  CM-1159. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Total  Respondents:  26,000. 

Total  Annual  responses:  26,000. 

Estimated  Total  Burden  Hours:  6,334. 


FOflT 

Respondents 

Responses 

Average  minutes    \      Burden  hours 
per  response      i      °""J«"  """'=» 

CM-907        

100 
4,900 
6,000 
5,000 
5.000 
5,000 

100 
4,900 
6,000 
5,000 
5,000 
5,000 

20  1                            33 

CM-2907             

20 

5 

5 

30 

15 

1,634 

CM-933 

500 

CM-933b  

417 

CM-988 - 

2,500 

CM-1159  

1,250 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  19.  2001. 
Margaret  (.  Sherrill, 

Chief.  Branch  of  Management  Re\iew  and 
Internal  Control.  Division  of  Financial 
Management.  Office  of  Management. 
Administration  and  Planning,  Employment 
Standards  Administration. 
(PR  Doc.  01-27449  Filed  10-31-01:  8:45  ami 
MLUNQ  COOE  4S10-CK-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Respirator  Program  Records 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506{c){2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood  and  the  impact  of  collection 
rquriements  on  respondents  can  be 
properly  assessed. 


Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to 
respirator  program  records.  MSHA  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electroiuc  submissions 
of  responses. 
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A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
December  31.2001. 
ADDRESSES:  Send  comments  to  Gordon 
J.  Burke.  Jr..  Director,  Adiuinistration 
and  Management.  4015  Wilson 
Boulevard,  Room  615,  Arlington,  VA 
22203-1984.  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  e-mail  to  Burke- 
Gordon@msha.gov,  along  with  an 
original  printed  copy.  Mr.  Burke  can  be 
reached  at  (703)  235-1383  (voice)  or 
(703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  Barnard,  Records  Management 
Division,  Administration  and 
Management,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  725.  4015  Wilson  Boulevard, 
Arlington.  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  barnard- 
charlene@msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  101(a)(7)  of  the  Mine  Act 
mandates  in  part  that  mandatory 
standards  prescribe  the  use  of  protective 
equipment  where  appropriate  to  protect 
miners  against  hazards.  Where 
protective  equipment  or  respirators  are 
required  because  of  exposure  to  harmful 
substances,  MSHA  must  ensure  that 
such  equipment  offers  adequate 
protection  for  workers.  A  written 
respirator  program  that  addresses  such 
issues  as  selection,  fitting,  use.  and 
maintenance  of  respirators  is  essential 
for  ensuring  that  workers  are  properly 
and  effectively  using  the  equipment. 
Records  of  fit-testing  are  essential  for 
determining  that  the  worker  is  wearing 
the  proper  respirator. 

Title  30  CAR  sections  56.5005  and 
57.5005  require  metal  and  nonmetal 
mine  operators  to  institute  a  respirator 
program  governing  selection, 
maintenance,  training,  fitting, 
supervision,  cleaning  and  use  of 
respirators.  To  control  those 
occupational  diseases  caused  by 
breathing  air  contaminated  with 
harmful  dusts,  fumes,  mists,  gases,  or 
vapors,  the  primary  objective  is  to 
prevent  atmospheric  contamination. 
MSHA's  current  policy,  as  prescribed  by 
regulation,  is  to  require  that  this  be 
accomplished  by  feasible  engineering 
measures.  When  effective  controls  are 
not  feasible,  or  while  they  are  being 
instituted,  or  during  occasional  entry 


into  hazardous  atmospheres  to  perform 
maintenance  or  investigations, 
appropriate  respirators  are  to  be  used  in 
accordance  with  established  procedures 
protecting  the  miners. 

Sections  56.5005  and  57.5005 
incorporate  by  reference  requirements  of 
the  Ajnerican  National  Standards 
Institute  (ANSI  Z88.2-1969).  These 
incorporated  requirements  mandate  that 
miners  who  must  wear  respirators  be  fit- 
tested  to  the  respirators  that  they  will 
use.  Certain  records  also  required  to  be 
kept  in  connection  with  respirators, 
including  records  of  the  date  of  issuance 
of  the  respirator,  and  fit-test  results.  The 
fit-testing  records  are  essential  for 
determining  that  the  worker  is  wearing 
the  proper  respirator. 

n.  Current  Actions 

The  mine  opertor  uses  the 
information  to  properly  issue 
respirator}'  protection  to  miners  when 
feasible  engineering  and/or 
administrative  controls  do  not  reduce 
the  exposure  to  permissible  levels.  Fit- 
testing  records  are  used  to  ensure  that 
a  respirator  worn  by  an  individual  is  in 
fact  the  one  for  which  that  individual 
received  a  tight  fit.  MSHA  uses  the 
information  to  determine  compliance 
with  the  standard. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Respirator  Program  Records. 

MOB  Number:  1219-0048. 

Record  keeping:  None. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR 
56.5005  and  57.5005. 

Total  Respondents:  310. 

Frequency:  On  occasion. 

Total  Responses:  5.530. 

Avemge  Time  per  Response:  4.04 
hours. 

Estimated  Total  Burden  Hours:  2.235 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $156,350. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  Approval  of 
the  information  collection  request;  they 
will  also  become  a  matter  of  public 
record. 

Dated:  October  26.  2001. 
Gordon  |.  Burke,  Jr., 

Director.  Administration  and  Management 
and  Information  Resources. 
|FR  Doc.  01-27451  Filed  10-31-01:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtfi  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Rock  Burst  Control  Plan 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
December  31.  2001. 
ADDRESSES:  Send  comments  to  Gordon 
|.  Burke.  Jr..  Director.  Administration 
and  Management.  4015  Wilson 
Boulevard.  Room  615.  Arlington.  VA 
22203-1984.  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  Burke-Gordon@msha.gov.  along  with 
an  original  printed  copy.  Mr.  Burke  can 
be  reached  at  (703)  235-1383  (voice),  or 
(703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  ).  Burke.  Jr..  Director. 
Administration  and  Management,  U.S. 
Department  of  Labor.  Mine  Safety  and 
Health  Administration.  Room  615.  4015 
Wilson  Boulevard.  Arlington.  VA 
22203-1984.  Ms.  Burke  can  be  reached 
at  burke-gordon@msha.gov  (Internet  E- 
mail),  (703)  235-1383  (voice),  or  (703) 
235-1381  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

When  rock  bursts  occur  in  an 
underground  mine,  they  pose  a  serious 
threat  to  the  safety  of  miners  in  the  area 
affected  by  the  burst.  These  bursts  may 
reasonably  be  expected  to  result  in  the 
entrapment  of  miners,  death,  and 
serious  physical  harm.  Recent  mining 
technology  has  disclosed  scientific 
methods  of  monitoring  rock  stresses 
which  will  allow  the  prediction  of  an 
oncoming  burst.  These  predictions  can 
be  used  by  the  mine  operator  to  move 
miners  to  safer  locations  and  to 
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establish  areas  which  need  relief 
drilling.  Title  30,  Section  57.3461 
requires  operators  of  underground  metal 
and  nonmetal  mines  to  develop  a  rock 
burst  control  plan  within  90  days  after 
a  rock  burst  has  been  experienced. 

n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Rock  Burst  Control  Plans. 
MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  {http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
information"  then  "Paperwork 
Reduction  Act  submission  (http:// 
www.msha.gov/regspwork.htm)" ,  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

in.  Current  Actions  I 

This  information  collectioir  needs  to 
be  extended  to  provide  for  the 
protection  of  miners  from  entrapment, 
death,  or  serious  physical  harm  in  metal 
and  nonmetal  undergroimd  mines  with 
a  history  of  rock  bursts.       i 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Rock  Burst  Control  Plans. 

OMB  Number:  1219-0097. 

Recordkeeping:  The  control  plan  must 
be  maintained  at  all  times  and  updated 
as  conditions  warrant. 

Affected  Public:  Business  or  other  for- 
profit.  I 

Frequency:  On  occasion.' 

Cite/Reference/Form/etc:  30  CFR 
57.3461. 


Total  Respondents:  2. 

Total  Responses:  2. 

Average  Time  per  Response:  12  houirs. 

Estimated  Total  Burden  Hours:  12 
hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Operating  and  Maintenance 
Costs:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  26.  2001. 
Gordon ).  Burke,  )r., 

Director.  Administmtion  and  Management. 
(FR  Dor..  01-27452  Filed  10-31-01;  8:45  am] 
BILUNG  CODE  4Sia-43-«l 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HeaKh 
Administration 

[Docket  No.  NRTL-1-89] 

Inter1el(  Testing  Services,  NA,  Inc., 
Application  for  Expansion  of 
Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
application  of  Intertek  Testing  Services, 
NA,  Inc.,  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  under  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  this  application. 
DATES:  Comments  submitted  by 
interested  parties,  or  any  request  for 
extension  of  the  time  to  comment,  must 
be  received  no  later  than  November  16, 
2001. 

ADDRESSES:  Submit  written  comments 
concerning  this  notice  to:  Docket  Office, 
Docket  NRTLl-89,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N2625,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210:  telephone:  (202)  693-2350. 
Commenters  may  transmit  written 
comments  of  10  pages  or  less  in  length 
by  facsimile  to  (202)  693-1648.  Submit 
request  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities,  NRTL 
Program,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Room  N3653,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 


Programs  and  Coordination  Activities  at 

the  above  address,  or  phone  (202)  693- 

2110. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Intertek  Testing  Services, 
NA,  Inc.  (ITSNA),  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  ITSNA's  expansion 
request  covers  the  use  of  an  additional 
testing  site.  OSHA's  current  scope  of 
recognition  for  ITSNA  may  be  found  in 
the  following  informational  web  page: 
http://www.osha-slc.gov/dts/otpca/nrtl/ 
its.html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  section  1910.7 
of  title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standardsthat 
require  testing  and  certification. 

"The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  aimoimces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on  an 
application.  These  notices  set  forth  the 
NRTL's  scope  of  recognition  or 
modifications  of  this  scope. 

The  most  recent  notices  published  by 
OSHA  for  ITSNA's  recognition  covered 
its  renewal  of  recognition,  which  OSHA 
announced  on  December  17, 1998  (63 
FR  69676)  and  granted  on  May  29,  2001 
(66  FR  29178).  In  the  May  notice,  we 
briefly  explain  the  lapse  in  time 
between  the  two  notices.  Generally,  the 
period  between  the  two  notices  is  about 
1  to  2  months. 

The  current  address  of  the  ITSNA 
testing  facilities  already  recognized  by 
OSHA  are: 
ITSNA  Antioch,  2200  Wymore  Way. 

Antioch,  California  94509 
ITSNA  Atlanta,  1950  Evergreen  Blvd.. 

Suite  100,  Duluth,  Georgia  30096 
ITSNA  Boxborough,  70  Codman  Hill 

Road,  Boxborough,  Massachusetts 
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ITSNA  Cortland,  3933  U.S.  Route  11, 

Cortland,  New  York  13045 
ITSNA  Los  Angeles,  27611  LaPaz  Road, 

Suite  Ct  Laguna  Niguel,  California 

92677 
ITSNA  Madison,  8431  Murphy  Drive, 

Middleton,  Wisconsin  53562 
ITSNA  Minneapolis,  7250  Hudson 

Blvd.,  Suite  100,  Oakdale,  Minnesota 

55128 
ITSNA  San  Francisco,  1365  Adams 

Court,  Menlo  Park,  CA  94025 
ITSNA  Totowa,  40  Commerce  Way.  Unit 

B,  Totowa,  New  Jersey  07512 
ITSNA  Vancouver,  211  Schoolhouse 

Street,  Coquitlam,  British  Columbia, 

V3K  4X9  Canada 
ITSNA  Hong  Kong,  2/F.,  Garment 

Centre,  576  Castle  Peak  Road. 

Kowloon,  Hong  Kong 
ITSNA  Taiwan,  14/F.,  Huei  Fung 

Building,  27,  Chimg  Shan  North  Road, 

Sec.  3,  Taipei  10451,  Taiwan 

The  current  address  of  the  additional 
ITSNA  testing  site  covered  by  the 
expansion  application  is:  Intertek 
Testing  Services  NA  Sweden  AB,  Box 
1103,  S-164  i22,  Kista,  Stockholm, 
Sweden. 

General  Background  on  the  Application 

ITSNA  has  submitted  an  application, 
dated  February  25. 1997  (see  Exhibit 
35),  to  expand  its  recognition  to  include 
a  site  located  in  Stockholm,  Sweden. 
The  NRTL  Program  staff  reviewed  the 
application  and  determined  that  it  was 
acceptable  based  on  the  guidelines  that 
were  then  in  effect.  However,  the 
program  stall  deferred  further 
consideration  of  the  application 
primarily  due  to  processing  of  other 
requests  submitted  by  ITSNA  for 
expansion  and  renewal  of  its 
recognition,  which  were  pending  at  the 
time  the  application  was  received.  As 
explained  in  prior  Federal  Register 
notices,  most  recently  a  notice 
published  on  May  29,  2001  (66  FR 
29178),  consideration  of  those  other 
requests  had  been  deferred  until 
December  1996. 

The  program  staff  resumed  processing 
of  the  application  for  recognition  of  the 
Stockholm  facility  in  Jime  1998.  and  the 
staff  performed  an  on-site  review 
(assessment)  of  the  fecility  on 
September  24-25, 1998.  In  the  on-site 
review  report  (see.Exhibit  36),  the 
program  staff  recommended  a  "positive 
finding,"  which  means  a  positive 
recommendation  on  the  recognition  to 
the  Assistant  Secretary.  However,  the 
Agency  further  delayed  processing  of 
the  application  in  January  \999  pending 
resolution  of  certain  requests  made  by 
ITSNA,  which  also  affected  the  other 
requests  by  ITSNA  for  expansion  and 
for  renewal  of  its  recognition.  In  April 


2000,  ITSNA  submitted  information 
pertinent  to  its  other  requests  and  to  its 
application  for  the  Stockholm  site  and 
submitted  additional  information 
pertinent  to  the  application  in  July 

2001.  The  NRTL  Program  staff  has 
reviewed  the  information  and 
determined  that  OSHA  may  proceed 
with  processing  the  application  for  the 
Stockholm  site. 

The  application  contains  sufficient 
information  demonstrating  the  testing 
capabilities  of  the  Stockholm  site  listed 
above.  The  additional  information  list 
the  personnel  to  be  devoted  to  testing 
for  ITSNA's  NRTL  operations  and 
shows  that  the  site  listed  above  is  a 
wholly-owned  subsidiary  of  ITSNA. 
OSHA's  recognition  of  the  additional 
site  would  not  be  limited  to  any 
particular  test  standards.  However, 
recognition  of  this  site  would  be  limited 
to  performing  product  testing  only  to 
the  test  standards  for  which  the  site  has 
the  proper  capability  and  programs,  and 
for  which  OSHA  has  recognized  ITSNA. 
This  treatment  is  consistent  with  the 
recognition  that  OSHA  has  granted  to 
other  NRTLs  that  operate  multiple  sites. 
The  Agency  would  not  recognize  the 
site  to  issue  certifications  imder 
ITSNA's  operations  as  an  NRTL. 
Currently,  ITSNA  issues  such 
certifications  only  at  specific  sites  listed 
above,  and  OSHA  must  review  and 
accept  the  Stockholm  site  before  ITSNA 
issues  certifications  there.  In  addition, 
OSHA  would  permit  the  site  to  use  of 
all  eight  of  the  "supplemental" 
programs.  OSHA  has  already  recognized 
ITSNA  for  these  programs  and,  as  a 
result,  we  are  not  listing  them  again  in 
this  notice,  but  merely  providing  this 
information  as  a  matter  of  public 
interest. 

OSHA  has  described  the 
"supplemental"  programs  referred  to 
above  in  a  March  9, 1995  Federal 
Register  notice  (60  FR  12980,  3/9/95). 
This  notice  described  nine  (9)  programs 
and  procedures  (collectively,  programs), 
eight  of  which  (the  "supplemental 
programs")  an  NRTL  may  use  to  control, 
audit,  and  accept  the  data  relied  upon 
for  product  certification.  Such  data  is 
not  normally  generated  at  the  NRTL's 
fecility  or  by  NRTL  personnel.  The 
notice  also  includes  the  criteria  for  the 
use  by  the  NRTL  of  these  eight,  or 
supplemental,  programs.  An  NRTL's 
initial  recognition  will  always  include 
the  first  or  basic  program,  which 
requires  that  all  product  testing  and 
evaluation  be  performed  in-house  by  the 
NRTL  that  will  certify  the  product. 

OSHA  developed  the  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  under  the  programs 


only  when  the  NRTL  meets  certain 
criteria.  In  this  sense,  they  are  special 
conditions  that  the  Agency  places  on  an 
NRTL's  recognition.  OSHA  does  not 
consider  these  programs  in  determining 
whether  an  NRTL  meets  the 
requirements  for  recognition  under  29 
CFTl  1910.7.  However,  these  programs 
help  to  define  the  scope  of  that 
recognition. 

Existing  Conditions 

Currently,  OSHA  imposes  the 
following  conditions  on  its  recognition 
of  ITSNA  as  an  NRTL.  These  conditions 
would  apply  also  to  the  recognition  of 
the  Stockholm  site.  As  mentioned  in 
previous  notices,  these  conditions  apply 
solely  to  ITSNA's  operations  as  an 
NRTL.  and  are  in  addition  to  any  other 
condition  that  OSHA  normally  imposes 
in  its  recognition  of  an  organization  as 
an  NRTL.  These  conditions  are  listed  in 
this  notice  mainly  for  information. 

(1)  ITSNA  may  perform  safety  testing 
for  hazardous  location  products  only  at 
the  specific  ITSNA  sites  that  OSHA  has 
recognized,  and  that  have  been  pre- 
qualified  for  such  testing  by  the  ITSNA 
Chief  Engineer.  In  addition,  all  safety 
test  reports  for  hazardous  location 
products  must  undergo  a  documented 
review  and  approval  at  the  Cortland 
testing  facility  by  a  test  engineer 
qualified  in  hazardous  location  safety 
testing,  prior  to  ITSNA's  initial  or 
continued  authorization  of  the 
certifications  covered  by  these  reports. 

(2)  ITSNA  may  not  test  and  certify 
any  products  for  a  client  that  is  a 
manufacturer  or  vendor  that  is  either 
owned  in  excess  of  2%  by  ITSLtd  or 
affiliated  organizationally  with  ITSNA, 
including  Compliance  Design. 

Preliminary  Finding 

ITSNA  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  As  previously  mentioned, 
in  connection  with  the  request,  OSHA 
has  performed  an  on-site  review 
(evaluation)  of  the  ITSNA  Stockhohn, 
Sweden,  facility  (site).  FTSNA  has 
addressed  the  discrepancies  noted  by 
the  assessors  following  the  review,  and 
the  assessors  included  the  resolution  in 
the  on-site  review  reports  (see  Exhibit 
36). 

Following  a  review  of  the  application 
file,  the  on-site  review  report,  and  other 
pertinent  information,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant  to  ITSNA  the  expansion  of 
recognition  for  the  Stockholm,  Sweden, 
site  listed  above,  subject  to  the 
conditions  as  noted.  The  staff  therefore 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 
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Based  upon  the  recommendations  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  Intertek 
Testing  Services,  NA,  Inc..  can  meet  the 
requirements  as  prescribed  by  29  CFR 
1910.7  for  the  expansion  of  recognition, 
subject  to  the  above  conditions.  This 
preliminary  finding,  however,  does  not 
constitute  an  interim  or  temporary 
approval  of  the  applications  for  ITSNA. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  ITSNA 
has  met  the  requirements  of  29  CFR 
1910.7  for  expansion  of  its  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 
consist  of  pertinent  written  documents 
and  exhibits.  To  consider  it.  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  ADDRESSES),  no 
later  than  the  last  date  for  comments 
(see  "DATES"  above).  You  may  obtain 
or  review  copies  of  ITSNA's  application, 
the  on-site  review  report,  and  all 
submitted  comments,  as  received,  by 
contacting  the  Docket  Office.  Room 
N2625,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTLl-89,  the 
permanent  record  of  public  information 
on  ITSNA's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  reconmiend  whether  to 
grant  ITSNA's  expansion  request.  The 
Assistant  Secretary  will  make  the  final 
decision  on  granting  the  expansion,  and 
in  making  this  decision,  may  undertake 
other  proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  section  1910.7. 
OSHA  will  publish  a  public  notice  of 
this  final  decision  in  the  Federal 
Register. 

Signed  at  Washington,  DC  ih  s  22d  day  of 
October.  2001. 

|ohn  L.  Henshaw, 

Assistant  Secretary. 

[PR  Doc.  01-27450  Filed  10-31r01;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-138] 

NASA  Advisory  Council  (NAC); 
Itoetino 

agency:  National  Aeronautics  and 
Space  Administration.         j 
ACTION:  Notice  of  meeting.  ' 

SUHMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 


announces  an  open  meeting  of  the 
NASA  Advisory  Council  (NAC). 

DATES:  Tuesday,  November  6,  2001, 11 
a.m.-5  p.m.  Eastern  Standard  Time. 

ADDRESS:  NASA  Headquarters,  300  E 
Street,  SW.,  Room  9H40,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Cleary,  Code  IC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001,  202/358- 
4461. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  to  review  and 
discuss  the  report  of  the  International 
Space  Station  Management  and  Cost 
Evaluation  (IMCE)  Task  Force.  After  the 
IMCE  Task  Force  presents  its  findings 
and  reconmiendations,  the  NASA 
Administrator  will  provide  his 
comments  to  the  report.  The  meeting 
will  conclude  with  deliberation  of  the 
report  by  the  NAC. 

The  planned  release  date  of  the  IMCE 
Task  Force  report  is  November  2,  2001. 
A  copy  of  the  report  may  be  obtained  by 
contacting  Mr.  Daniel  Hedin,  Code  ML, 
202/358-1691,  or  by  accessing  /tp.// 
ftp.hq.nasa.gov/pub/pao/reports/200l/ 
imce.pdf. 

Exceptional  circimistances  require 
that  this  meeting  be  held  on  November 
6,  2001.  A  congressional  hearing 
regarding  this  report  is  expected  in  early 
November  2001,  and  it  is  appropriate  for 
the  NAC  to  receive  and  discuss  the 
results  of  the  IMCE  Task  Force  prior  to 
any  formal  congressional  review. 
Review  and  discussion  by  the  NAC  at 
this  time,  with  the  opportunity  for 
members  of  the  public  to  participate, 
will  allow  consideration  of  appropriate 
actions  in  response  to  the  findings  and 
recommendations  in  a  timely  manner 
for  submission  with  the  Agency's  Fiscal 
Year  2003  budget  request. 

Following  the  meeting  on  November 
6,  2001,  the  NAC  will  continue  to 
consider  the  IMCE  Task  Force  report  at 
its  next  meeting,  planned  for  early 
December  2001.  Due  to  increased 
security  measures  at  NASA 
Headquarters,  please  contact  Ms.  Kathy 
Dakon  at  202/358-0732  if  you  plan  to 
attend  the  meeting.  Visitors  will  be 
requested  to  sign  a  visitor's  register  and 
will  require  escort  within  the  NASA 
Headquarters  building. 

Beth  M.  McCormick. 

Advisory  Committee  Management  Officer, 

National  Aemnautics  and  Space 

Administration. 

(FR  Doc.  01-27461  Filed  10-29-01;  3:56  pm] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  a  Current  Information  » 
Collection 

AGENCY:  National  Science  Foimdation. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  approval  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  an  opportunity  for 
public  comment  on  this  action.  After 
obtaining  and  considering  public 
comment,  NSF  will  prepare  the 
submission  requesting  that  OMB 
approve  clearance  of  this  collection  for 
no  longer  than  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  December  31,  2001 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 

Comments:  Written  comments  are 
invited  on  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
or  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation. 
4201  Wilson  Boulevard.  Suite  295. 
Arlington,  Virginia  22230;  telephone 
(703)  292-7556;  or  send  email  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
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p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  NSF  Proposal 
Review  Process. 

OMB  Control  No.:  3145-0060. 

Expiration  Date  of  Approval:  March 
31,2002. 

Proposed  Proiect  Proposal  Evaluation 
Process 

The  National  Science  Foundation 
(NSF)  is  an  independent  Federal  agency 
created  by  the  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C.  1861-75).  The  Act  states  the 
purpose  of  the  NSF  is  "to  promote  the 
progress  of  science;  [and]  to  advance  the 
national  health,  prosperity,  and 
welfare"  by  supporting  research  and 
education  in  all  fields  of  science  and 
engineering." 

From  those  first  days,  NSF  has  had  a 
unique  place  in  the  Federal 
Government:  It  is  responsible  for  the 
overall  health  of  science  and 
engineering  across  all  disciplines.  In 
contrast,  other  Federal  agencies  support 
research  focused  on  specific  missions 
such  as  health  or  defense.  The 
Foundation  also  is  committed  to 
ensuring  the  nation's  supply  of 
scientists,  engineers,  and  science  and 
engineering  educators. 

"The  Foundation  fulfills  this 
responsibility  by  initiating  and 
supporting  merit-selected  research  and 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  It  does  this 
through  grants  and  cooperative 
agreements  to  more  than  2,000  colleges, 
universities,  K-12  school  systems, 
businesses,  informal  science 
organizations  and  other  research 
institutions  throughout  the  U.S.  The 
Foundation  accoimts  for  about  one- 
fourth  of  Federal  support  to  academic 
institutions  for  basic  research. 

The  Foundation  relies  heavily  on  the 
advice  and  assistance  of  external 
advisory  committees,  ad-hoc  proposal 
reviewers,  and  to  other  experts  to  ensure 
that  the  Foundation  is  able  to  reach  fair 
and  knowledgeable  judgments.  These 
scientists  and  educators  come  bom 
colleges  and  universities,  nonprofit 
research  and  education  organizations, 
industry,  and  other  Government 
agencies. 

In  making  its  decisions  on  proposals 
the  coimsel  of  these  merit  reviewers  has 
proven  invaluable  to  the  Foundation 
both  in  the  identification  of  meritorious 
projects  and  in  providing  sound  basis 
for  project  restructuring. 

Review  of  proposals  may  involve 
large  panel  sessions,  small  groups,  or 
use  of  a  mail-review  system.  Proposals 


are  reviewed  carefully  by  scientists  or 
engineers  who  are  expert  in  the 
particular  field  represented  by  the 
proposal.  About  50%  are  reviewed 
exclusively  by  panels  of  reviewers  who 
gather,  usually  in  Arlington,  VA,  to 
discuss  their  advice  as  well  as  to  deliver 
it.  About  35%  are  reviewed  first  by  mail 
reviewers  expert  in  the  particular  field, 
then  by  panels,  usually  of  persons  with 
more  diverse  expertise,  who  help  the 
NSF  decide  among  proposals  from 
multiple  fields  or  subfields.  Finally, 
about  15%  are  reviewed  exclusively  by 
mail. 

Use  of  the  Information 

The  information  collected  is  used  to 
support  grant  programs  of  the 
Foundation.  The  information  collected 
on  the  proposal  evaluation  forms  is  used 
by  the  Foimdation  to  determine  the 
following  criteria  when  awarding  or 
declining  proposals  submitted  to  the 
Agency:  (1)  What  is  the  intellectual 
merit  of  the  proposed  activity?  (2)  What 
are  the  broader  impacts  of  the  proposed 
activity? 

The  information  collected  on  reviewer 
background  questionnaires  is  used  by 
managers  to  maintain  an  automated 
database  of  reviewers  for  the  many 
disciplines  represented  by  the  proposals 
submitted  to  the  Foundation. 
Information  collected  on  gender,  race, 
ethnicity  is  used  in  meeting  NSF  needs 
for  data  to  permit  response  to 
Congressional  and  other  queries  into 
equity  issues.  These  data  are  also  used 
in  the  design,  implementation,  and 
monitoring  of  NSF  efforts  to  increase  the 
participation  of  various  groups  in 
science,  engineering,  and  education. 

Confidentiality 

When  a  decision  has  been  made 
(whether  an  award  or  a  declination), 
verbatim  copies  of  reviews,  excluding 
the  names  of  the  reviewers,  and 
summaries  of  review  panel 
deliberations,  if  any.  are  provided  to  the 
PI.  Proposers  also  may  request  and 
obtain  any  other  releasable  material  in 
NSF's  file  on  their  proposal.  Everything 
in  the  file  except  information  that 
directly  identifies  either  reviewers  or 
other  pending  or  declined  proposals  is 
usually  releasable  to  the  proposer. 

While  listings  of  panelists'  names  are 
released,  the  names  of  individual 
reviewers,  associated  with  individual 
proposals,  are  not  released  to  anyone. 

Because  the  Foundation  is  committed 
to  monitoring  and  identifying  any  real 
or  apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disability  of  the 
proposed  principal  investigator(s)/ 
project  directors)  or  the  co-principal 
investigator(s)/co-project  directors),  the 


Foundation  also  collects  information 
regarding  race,  ethnicity,  disability,  and 
gender.  This  information  is  also 
protected  by  the  Privacy  Act. 

Burden  on  the  Public 

The  Foundation  estimates  that 
anywhere  from  one  hour  to  twenty 
hours  may  be  required  to  review  a 
proposal.  It  is  estimated  that 
approximately  five  hours  are  required  to 
review  an  average  proposal.  Each 
proposal  receives  an  average  of  8.5 
reviews. 

Dated:  October  29,  2001. 
Suzanne  H.  Plimpton. 

SSF  Reports  Clearance  Officer. 

IFR  Doc.  01-2745.T  Filed  10-31-01;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulator}'  Commission 

DATE:  Weeks  of  October  29.  November  5, 

12.  19.  26,  December  3,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  29.  2001 

There  are  no  meetings  scheduled  for  the 
week  of  October  29.  2001. 

Week  of  November  S.  2001— Tentative 

There  are  no  meetings  scheduled  for  the 
week  of  November  5.  2001. 
Week  of  November  12.  2001— Tentative 

Thursday.  Novemlter  75.  200 J 

2  p.m. 
Discussion  of  Intragovernmental  Issues 
(Closed-Ex.  1). 

Week  of  November  19, 2001— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  November  19.  2001. 

Week  of  November  26,  2001— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  November  26.  2001. 

Week  of  December  3,  2001— Tentative 

Monday.  December  3.  200J 

2  p.m. 
BriePrng  on  Status  of  Steam  Generator 
Action  Plan  (Public  Meeting)  (Contact: 
maitri  Banerjee.  301-415-2277). 

Wednesday,  December  5.  2001 

i.25  p.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed). 
1:30  p.m. 
Meeting  with  Advisory  Commillee  on 
Reactor  Safeguards  (ACRS)  (Public 
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Meeting)  (Contact:  lohn  Lafkins.  301- 

415-7360). 
The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651 

Additional  Information: 

By  a  vote  of  5-0  on  October  19,  the 
Commission  determined  pursuant  to  U.S.C. 
552b(e)  and  §  9.107(a)  of  the  Commission's 
rules  that  "Disr:ussion  of  Intragovurnmental 
Issues  (Closed-Ex.  1  &  9)"  be  hald  on  October 
22.  and  on  less  than  one  week'si  notice  to  the 
public. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:// 
u-WM-.nrr.gov/SECY'/smj/scheduIe.htm. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  the 
distribution,  please  contact  the  Office  of  the 
Secretary.  Washington.  DC  20535  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system  Is 
available.  If  you  are  interested  in  receiving 
this  commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  dJtn'6'nrr.gov. 

Dated:  October  25,  2001. 
David  Louis  Gamberoni. 
Technical  Coordinator.  Office  of  the 
Secretary. 

|FR  Doc.  01-27522  Filed  10-29f01;  8:45  ami 
BILUNG  COOC  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3&-27458] 

HIings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 


October  26.  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisicJfis  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s}  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commissions  Branch  of  Public 
Reference.  j 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
.  November  20.  2001.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  addres6(es] 


specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  20.  2001.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Conectiv,  et  al.  (70-9899) 

Conectiv.  a  registered  holding 
company.  Atlantic  City  Electric 
Company  ("ACE"),  a  public  utility 
subsidiary  of  Conectiv.  Conectiv 
Resource  Partners.  Inc.  ("CRPI"),  the 
Conectiv  system's  service  company, 
each  located  at  P.O.  Box  231, 
Wilmington.  Delaware  19899-0231.  and 
Atlantic  City  Electric  Transition 
Funding  LLC  ("Special  Purpose 
Issuer").  Mail  Code:  89KS33,  P.O.  Box 
15597,  Wilmington,  Delaware  19850- 
0231,  (collectively,  "Applicants")  have 
filed  an  application-declaration 
("Application")  imder  sections  6(a),  7, 
9(a),  10, 12(b),  12(d),  12(f)  and  13(b)  of 
the  Act  and  rules  42-45,  90,  91  and  54 
under  the  Act. 

The  proposals  set  forth  in  the 
Application  relate  to  recovery  of 
stranded  costs  resulting  from  the 
restructuring  of  the  electric  utility 
industry  by  the  State  of  New  Jersey. 

As  of  December  31,  2000,  ACE  served 
approximately  501.000  customers  in  its 
service,  territory,  covering  an  area  of 
about  2,700  square  miles  in  the  southern 
one-third  of  New  Jersey.  ACE's  customer 
base  consists  primarily  of  residential 
and  commercial  customers.  ACE 
reported  net  income  after  extraordinary 
items  of  $54.4  million  on  revenue  of 
S968.4  million  for  the  year  ended 
December  31,  2000. 

The  New  Jersey  Electric  Discount  and 
Energy  Competition  Act  (the 
"Competition  Act"),  was  signed  into 
law  in  February  1999.  The  Competition 
Act  provides,  among  other  things,  for 
the  restructuring  of  the  electric  utility 
industry  in  New  Jersey.  The 
Competition  Act  requires  the 
unbundling  of  electric  services  into 
separate  generation,  transmission,  and 
distribution  services  with  open  retail 
competition  for  generation  services.  The 
Competition  Act  provides  for  utilities  to 
recover  the  anticipated  loss  in  value  of 
their  generation-related  assets  and  the 
costs  incurred  under  powder  purchase 
contracts  with  nonutility  generators  of 
electricity  that  are  not  recoverable  under 
market  rates.  The  Competition  Act  also 
provides  for  the  recovery  of  these 


stranded  costs  tlirough  a  non-bypassable 
charge  included  in  customers'  bills 
("Market  Transition  Charge"). 

The  Competition  Act  authorizes  a 
utility  to  securitize  its  right  to  recover 
stranded  costs  through  the  issuance  of 
asset-backed  debt  securities  ("Transition 
Bonds")  by  the  electric  public  utility  or 
other  financing  entity  approved  by  the 
New  Jersev  Board  of  Public  Utilities 
("BPU").  to  the  extent  a  utility's  right 
to  recover  stranded  costs  is  securitized, 
a  portion  of  the  Market  Transition 
Charge  is  replaced  by  a  non-bypassable 
irrevocable  charge  included  in 
customers'  electric  bills  ("Transition 
Bond  Charge"),  which  is  designed  to 
meet  the  costs  of  paying  the  principal  of 
and  interest  on  the  "Transition  Bonds 
and  the  costs  associated  with  the 
issuance,  credit  enhancing,  and 
servicing  of  the  Transition  Bonds.  The 
Competition  Act  also  authorizes  the 
recovery  of  a  related  Market  Transition 
Charge  tax  component  (the  "MTC  Tax"). 
The  right  to  charge,  collect,  and  receive 
the  Transition  Bond  Charge,  as  well  as 
the  MTC  Tax,  constitute  "Bondable 
Transition  Property."  In  order  to 
facilitate  the  issuance  of  Transition 
Bonds,  ACE  formed  the  Special  Purpose 
Issuer  March  28.  2001,  under  a  limited 
liability  company  agreement  with  ACE 
as  its  sole  member,  and  acquired  its 
securities  under  authority  granted 
through  prior  Commission  orders. 

The  Competition  Act  authorizes  the 
BPU  to  issue  a  "bondable  stranded  costs 
rate  order."  such  as  a  BPU  financing 
order,  approving,  among  other  things, 
the  issuance  of  transition  Bonds  to 
recover  bondable  stranded  costs  and 
related  expenses  of  a  public  electric 
utility.  A  utility,  a  finance  subsidiary  of 
a  utility  or  a  third-party  assignee  of  a 
utility  may  issue  Transition  Bonds. 

On  June  25.  2001,  ACE  field  a  petition 
with  the  BPU  requesting  issuance  by  the 
BPU  of  a  bondable  stranded  costs  rate 
order  under  the  Competition  Act  to 
allow  ACE  to  monetize  its  bondable 
stranded  costs,  plus  associated 
transaction  costs  and  the  cost  of  retiring 
its  debt  or  equity  or  both.  The  final 
structure,  pricing  and  other  terms  of  the 
Transition  Bonds  will  be  subject  to  the 
approval  of  the  BPU  or  its  designee. 
BPU  approval  will  be  obtained  prior  to 
any  sale  of  Transition  Bonds. 

By  order  dated  February  26. 1998, 
HCAR  No.  26833,  and  by  various 
supplemental  orders '  (the  "Prior 


'  Conectiv.  NCAR  No.  26907  (August  21.  1998); 
Conectiv.  HCAR  No.  26921  (Sept.  28.  1998): 
Conectiv.  HCAR  No.  26930  (Oct.  21.  1998): 
Conectiv.  et  al..  HCAR  No.  27111  (Dec.  14,  1999): 
Conectiv.  et  al..  HCAR  No.  27213  (Aug.  17,  2000): 
and  Conectiv.  et  al..  HCAR  No.  27415  (June  7, 
2001). 
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Orders"),  the  Commission  authorized 
Conectiv  and  its  subsidiaries  to  engage 
in  various  financial  transactions. 
Applicants  now  request  authority,  to  the 
extent  not  already  authorized  in  the 
Prior  Orders,  through  May  31,  2006 
("Authorization  Period"),  for:  (1)  ACE  to 
sell  and/or  assign  Bondable  Transition 
Property  to  the  Special  Purpose  Issuer 
from  time  to  time  in  exchange  for  the 
net  proceeds  from  the  sale  of  a  series  of 
Transition  Bonds;  (2)  the  Special 
Purpose  Issuer  to  issue  and  sell 
Transition  Bonds  from  time  to  time,  in 
accordance  with  an  underwriting 
agreement,  in  an  aggregate  principal 
amount  up  to  $1.7  billion  to  be 
authorized  and  approved  by  the  BPU; 
(3)  the  Special  Purpose  Issuer  to  enter 
into  interest  rate  swaps,  interest  rate 
hedging  programs,  and  credit 
enhancement  arrangement  to  reduce 
interest  rate  and  credit  risks  with 
respect  to,  and  to  facilitate  the  issuance 
of.  Transition  bonds;  (4)  ACE  to  act  as 
the  servicer  of  the  Bondable  Transition 
Property  and  enter  into  a  servicing 
agreement  under  the  ACE  or  an  affiliate 
will  perform  services  for  the  Special 
Purpose  Issuer  and  receive 
compensation  determined  on  a  market 
rate  basis:  ^  (5)  ACE,  CRPI  or  any 
successor  entity,  or  another  affiliate  to 
act  as  the  administrator  for  the  Special 
Purpose  Issuer  under  an  administration 
agreement  and  receive  compensation 
which  will  be  equal  to  a  market  rate 
fee,3  (6)  the  Special  Purpose  Issuer  to 
use  the  proceeds  from  the  Transition 
Bonds  to  pay  the  expenses  of  issuance 
and  to  purchase  the  Bondable 
Transition  Property  from  ACE  ■♦;  and  (7) 
ACE  to  indemnify  the  Special  Purpose 
Issuers. 

National  Fuel  Gas  Company,  et  al.  (70- 
9959) 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  its  wholly  owned  nonutility 
subsidiary.  Horizon  Energy 
Development,  Inc.  ("Horizon,")  and 
Horizon's  wholly  owned  nonutility 
subsidiary,  Horizon  energy  Holdings. 
Inc.  ("Holdings"),  and  Holding's 


2  Accordingly.  Applicants  request  an  exemption 
from  "at  cost"  standards  of  section  13(b)  with 
respect  to  this  request. 

^  Again.  Applicants  request  an  exemption  from 
"at  cost"  standards  of  section  13(b)  with  respect  to 
this  request. 

*  ACE  will  use  these  proceeds  to  reduce  its 
stranded  costs  through  the  buydown  or  buyout  of 
long-term  power  purchase  contracts  with  non- 
utility  generators  and  through  the  retirement  of  its 
debt  or  equity  or  lx>th.  including  the  retirement  of 
debt  related  to  specific  transactions  completed  prior 
to  the  issuance  of  the  Transition  Bonds  for  the 
buydown  or  buyout  of  long-term  power  purchase 
contracts  with  non-utility  generators. 


subsidiaries  (collectively,  "Applicants") 
all  located  at  10  Lafayette  Square, 
Buffalo,  New  York  14203,  have  filed  an 
application-declaration  under  sections 
6(a),  7.  9(a),  10,  12(b).  12(c),  12(f).  13(b), 
32  and  33  of  the  Act  and  rules  42,  43, 
45(a),  46.  54,  90  and  91  under  the  Act. 

By  order  dated  August  29,  1995 
(HCAR  Nos.  26364  ("Order"),  through 
December  31,  2001,  National  and 
Horizon  were  authorized  to  engage  in 
various  transactions,  through 
intermediate  subsidiaries  ("Intermediate 
Subsidiaries"),  relating  to  potential 
direct  or  indirect  investments  in 
"exempt  wholesale  generators" 
("EWGs")  and  "foreign  utility 
companies"  ("FUCOs"),  as  defined  in 
sections  32  and  33  of  the  Act, 
respectively.^  The  Order  also  authorized 
National  and  Horizon  to  engage  in 
related  energy  consulting  activities. 

Specifically,  the  Commission 
authorized  National  to  organize  and 
provide  additional  debt  and  equity 
capital  to  Horizon  in  an  aggregate 
amount  not  to  exceed  $150  million 
outstanding  at  any  time  to  invest  in 
preliminary  development  activities 
relating  to  investments  in,  and  financing 
the  acquisition  of,  EWGs  and  FUCOs 
and  for  preliminary  development 
activities  and  administrative  activities 
relating  to  "qualifying  facilities"  under 
the  Public  Utility  Regulatory  Policies 
Act  of  1978,  as  amended.  Under  the 
Order,  National  and  Horizon  could 
organize  and  acquire,  directiy  or 
indirectly,  the  securities  of  one  or  more 
Intermediate  Subsidiaries  formed  of  the 
purpose  of  acquiring  and  holding  the 
debt  or  equity  securities  of  one  or  more 
EWGs  or  FUCOs.  In  the  alternative, 
Intermediate  Subsidiaries  were 
authorized  to  issue  and  sell  debt  and 
equity  securities  to  finance  EWG  and 
FUCO  acquisitions.  Additionally, 
National  and  Horizon  were  authorized 
to  issue  guarantees  and  assume 
liabilities  in  connection  with 
investments  in  EWGs  and  FUCOs  and 
Intermediate  Subsidiaries,  subject  to  the 
$150  million  investment  limitation.  Any 
National  subsidiary  company  could 
provide  services  to  EWGs  that  derive  no 
part  of  their  income,  directly  or 
indirectiy,  from  the  generation  of 
electric  energy  for  sale  in  the  United 
States,  or  FUCOs  and  National  and 
Horizon  were  authorized  to  provide 


consulting  and  operation  services,  at 
market  prices,  to  unaffiliated  third 
parties  for  foreign  and  domestic  energ}' 
related  projects. 

Subsequently,  bv  order  dated  March 
20. 1998  (HCAR  No.  26847)  ( 'March 
Order")  the  Commission  authorized 
National  to  engage  in  an  external 
financing  program ''  and  to  use  the 
proceeds  from  the  financing  to.  among 
other  things,  make  investments,  directly 
or  indirectly  in  EWGs  and  FUCOs, 
subject  to  the  limitations  of  rule  53.  and 
in  "energy-related  companies."  as 
defined  in  rule  58,  and  subject  to  the 
limitations  of  that  rule.  The  March 
Order  states  that  the  investment 
authority  was  intended  to  supersede  the 
investment  limitation  contained  in  the 
Order." 

The  Applicants  are  now  seeking  to 
extend,  and  in  certain  respects  modify, 
the  authority  contained  in  the  Order  for 
the  period  through  September  30.  2006 
("Authorization  Period ').  It  is  intended 
that  the  authority  granted  in  this 
proceeding  replace  and  supersede  the 
Order,  except  with  respect  to  any 
transactions  that  have  been  carried  out 
in  reliance  upon  the  1995  Order. 

Specifically,  the  following 
transactions  are  proposed  to  be 
consummated  during  the  Authorization 
Period.  Horizon.  Existing  Intermediate 
Subsidiaries  and  Intermediate 
Subsidiaries  propose  to  engage  in 
preliminar>'  developmental  activities 
("Development")  relating  to  investments 
in:  (1)  EWGs  and  FUCOs  ( "Exempt 
Subsidiaries"):  (2)  Existing  Intermediate 
Subsidiaries:  (3)  any  additional 
Intermediate  Subsidiaries:  (4)  any  other 
direct  or  indirect  non-exempt  Horizon 
subsidiaries  that  may  be  formed  or 
acquired  under  rule  58  ("Rule  58 
Subsidiaries");  and  (5)  other  non- 
exempt  nonutility  companies,  as  may  be 
authorized  in  any  separate  proceeding 
("Authorized  Subsidiaries."  and. 
together  with  Existing  Intermediate 
Subsidiaries.  Intermediate  Subsidiaries 
and  Rule  58  Subsidiaries.  "Non-Exempt 
Subsidiaries").  The  expenses  related  to 
EWG  and  FUCO  Development  will  be 


'  Under  the  Order.  Horizon  organized  one 
Intermediate  Subsidiary.  Holdings,  to  acquire 
Horizon  Energy  Development  B.V. 
("Development").  Development,  in  turn,  acquired 
Horizon  Energy  Development  s.r.o.  ("HED")  and 
Power  Development  s.r.o.  (together  with  Holdings, 
Development  and  HED.  "Existing  Intermediate 
Subsidiaries").  The  Existing  Intermediate 
Subsidiaries  and  hold  interests  in  three  FUCOs. 


•Specifically,  the  Commission  authorized 
National  to  issue  and  sell  up  to  S750  million  of 
short-term  and  long-term  debt  and  to  issue  eq-jily 
securities  in  an  aggregate  amount  not  exc:eeding  S2 
billion.  The  Commission  limited  the  use  of 
proceeds  from  short-term  debt  sales  to  financing 
National's  money  pool  operations  and  those  from 
the  sale  of  long-term  debt  and  equity  to  investments 
in  EWGs  and  FUCOs. 

'Subsequent  to  the  date  of  the  Order,  the 
Commission  amended  rules  45(b)  and  52. 
Applicants  assert  that  these  rules  will,  in  most 
cases,  exempt  from  sections  6(a),  7  and  12(b)  the 
issuance  of  securities  by  Horizon  and  by 
Intermediate  Subsidiaries  and  guarantees  by  these 
companies  of  securities  of  their  sul)sidiary 
companies. 
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included  in  the  "aggregate  investment" 
calculation  required  by  rule  53  if  they 
lead  to  EWG  or  FUCO  investments  and 
to  the  extent  that  they  were  financed  by 
National. 

National,  Horizon  or  Intermediate 
Subsidiaries  propose  to  acquire,  directly 
or  indirectly,  the  equity  securities  of  one 
or  more  additional  Intermediate 
Subsidiaries  exclusively  organized  to 
acquire,  finance  and  hold  the  securities 
of  one  or  more  existing  or  futiu«  Exempt 
Subsidiaries,  Rule  58  Subsidiaries  or 
Authorized  Subsidiaries.  Horizon  and 
Intermediate  Subsidiaries  propose  to 
provide  administrative,  operating, 
technical  and  management  services 
{"Project  Services")  and  sell  goods  to 
other  Horizon  subsidiaries  to  the  extent 
necessary  to  manage  National's 
investments  in  Exempt  Subsidiaries, 
Rule  58  Subsidiaries  and  other 
Authorized  Subsidiaries.  Horizon  and 
Intermediate  Subsidiaries  further 
propose,  under  certain  circimistances,  to 
provide  Project  Services  and  sell  goods 
at  fair  market  prices,  under  an 
exemption  from  the  cost  standard  under 
section  13(b)  of  the  Act  and  rules  90  and 

Horizon  and  Intermediate] 
Subsidiaries  propose  to  provide 
guarantees  and  other  forms  of  credit 
support  ("Guarantees")  with  respect  to 
obligations  of  any  other  Horizon 
nonutility  subsidiarj'  company  in  an 
aggregate  principal  or  nominal  amount 
not  to  exceed  S200  million  at  any  one 
time  outstanding,  exclusive  of  any 
guarantees  that  are  exempt  under  rules 
45(b)  and  rule  52.  The  company 
providing  any  Guarantee  may  charge  its 


'Those  circumstances  include  instances  in  which 
the  company  receiving  the  goods  or  services  is:  (1 ) 
A  FUCO  or  foreign  EWG  not  deriving  any  income, 
directly  or  indirectly,  from  the  generation, 
transmission  or  distribution  of  electric  energy  for 
sale  within  the  United  States:  (2)  an  EWG  selling 
electricity  to  nonassociale  companies  at  market- 
based  rates  approved  by  the  Federal  Energy 
Regulatory  Commission  ("FERC"):  (3)  a  "qualifying 
facility"  under  the  Public  Utility  Regulatory 
Policies  Act  of  1978.  as  amended  I "PURPA "). 
selling  electricity  to  industrial  or  commercial 
customers  for  their  own  use  at  negotiated  prices  or 
to  electric  utility  companies  at  their  "avoided  cost", 
as  defined  under  PURPA;  (4)  a  domestic  EWG  or 
"qualifying  facility"  that  sells  electricity  to 
nonassociate  companies  at  cost  based  rates 
approved  by  FERC  or  a  state  commission:  and  (51 
a  Rule  58  Subsidiary  or  any  other  Authorized 
Subsidiary  that:  (a)  is  partially  owned,  provided 
that  the  ultimate  purchaser  of  the  goods  or  services 
is  not  an  associate  public  utility  company  or  an 
associate  company  that  primarily  provides  goods 
and  services  to  associate  public  utility  companies: 
(b)  is  engaged  solely  in  the  business  of  developing, 
owning,  operating  and/or  providing  goods  and 
services  to  nonutility  companies  described  in  items 
(1)  through  (4),  above:  or  (c)  does  not  derive, 
directly  or  indirectly,  any  material  part  of  its 
income  bt)m  sources  within  the  United  States  and 
is  not  a  public  utility  company  operating  within  the 
United  States. 


associate  company  a  fee  in  an  amount 
not  exceeding  the  actual  cost  of  the 
liquidity  required  to  support  the 
Guarantee.  Guarantees  supporting 
obligations  of  any  Rule  58  Subsidiary 
shall  be  subject  to  rule  58(a)(1). 

National,  Horizon  and  Iiitermediate 
Subsidiaries  propose  to  make  loans  to 
any  other  partially  owned  subsidiary  of 
Horizon  at  interest  rates  and  maturities 
designed  to  provide  a  return  to  the 
lending  company  of  not  less  than  its 
effective  cost  of  capital.  However,  it  is 
stated  that  no  loans  will  be  made  to 
partially  owned  nonutility  subsidiaries 
that  sell  goods  and  services  to  associate 
companies,  except  for  those  companies, 
enumerated  above,  to  whom  Horizon 
and  Intermediate  Subsidiaries  propose 
to  provide  goods  and  services  under  a 
section  13(b)  exemption  to  the  "at  cost" 
standard  contained  in  rules  90  and  91. 

National,  Horizon  and  any  Non- 
Exempt  Subsidiaries  request  approval  to 
reorganize  the  ownership  structure  and 
change  the  terms  of  the  authorized  stock 
capitalization  of  Horizon  or  any  Non- 
Exempt  Subsidiaries,  without  further 
Commission  approval.  In  particular, 
National,  Horizon  or  any  Non-Exempt 
Subsidiary  proposes  to  sell,  contribute, 
or  distribute  by  dividend  the  equity 
securities  of  one  company  to  another. 
To  the  extent  that  these  transactions  are 
not  exempt  under  the  Act,  Applicants 
propose  to  consolidate  or  reorganize, 
under  any  Intermediate  Subsidiary, 
Horizon's  ownership  interests  in 
existing  and  futiue  nonutility 
subsidiaries.  Further,  Applicants 
request  authorization  for  the  purchasing 
company  in  a  transaction  structured  as 
a  sale  of  equity  securities  or  assets  to 
issue  promissory  notes  evidencing  all  or 
a  portion  of  the  consideration  given.  It 
is  stated  that  each  transaction  will 
comply  with  the  applicable  United 
States  or  foreign  laws  and  accounting 
requirements  and  that  the  consideration 
for  any  sales  transaction  will  equal  the 
book  value  of  the  equity  securities  being 
sold.  Finally,  National,  Horizon,  or  any 
Non-Exempt  Subsidiary  propose  to 
change  at  any  time  the  authorized 
number  of  shares  or  classes  of  shares  of 
capital  stock  or  the  par  value  of  any 
shares  of  capital  stock  of  Horizon  or  any 
Non-Exempt  Subsidiary,  provided  that 
the  consent  of  all  other  shareholders  is 
obtained  in  the  case  of  a  partially  owned 
Non-Exempt  Subsidiary. 

Horizon,  directly  or  indirectly 
through  any  subsidiary,  requests 
authority  to  provide  engineering, 
operating,  maintenance,  consulting  and 
other  technical  support  services 
("Consulting  Services")  to  third  parties, 
including  foreign  governmental  bodies, 
for  energy  projects.  Consulting  Service 


may  include  technology  assessments, 
power  factor  correction  and  harmonics 
mitigation  analysis,  meter  reading  and 
repair,  rate  schedule  design  and 
analysis,  environmental  services, 
engineering  services,  billing  services, 
risk  management  services, 
communication  systems,  information 
systems  and  data  processing,  system 
and  strategic  planning,  finance, 
feasibility  studies  and  other  related 
services.  Horizon  requests  authority  to 
provide  Consulting  Services  in  both  the 
United  States  and  foreign  countries  at 
market  prices. 

Horizon  and  Non-Exempt 
Subsidiaries  request  authority  to  pay 
dividends  out  of  capital  and  unearned 
surplus  and/or  reacquire  or  retire  any 
securities  issued  to  an  associate 
company.  It  is  stated  that  these 
transactions  will  be  effected  to  the 
extent  allowed  under  applicable  law 
and  the  terms  of  any  credit  or  security 
instruments  to  which  they  may  be 
parties. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  01-27441  Filed  10-31-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-2S245] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

October  26.  2001. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  October, 
2001.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St..  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  12,  2001,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
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request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifdi 
Street,  NW,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0506. 

4  Winds  Family  of  Funds  (File  No.  811- 
10099] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  18, 
2001,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Date:  The  application  was  filed 
on  September  21,  2001. 

Applicant's  Address:  5800  Corporate 
Dr.,  Pittsburgh,  PA  15237-7000. 

First  Choice  Funds  Trust  (File  No.  811- 
7881] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  17,  2001, 
applicant  made  a  final  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  S58.000 
incurred  in  connection  with  the 
liquidation  were  paid  by  First  American 
Capital  Management,  Inc.,  applicant's 
investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  September  24,  2001,  and 
amended  on  October  22,  2001. 

Applicant's  Address:  c/o  PFPC  Inc., 
4400  Computer  Drive,  P.O.  Box  5176, 
Westborough.  MA  01581. 

Neuberger  Herman  Equity  Trust  (File 
No.  811-7784];  Neuberger  Berman 
Equity  Assets  (File  No.  811-8106]; 
Neuberger  Berman  Equity  Series  (File 
No. 811-9011] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
15.  2000,  each  applicant  transferred  its 
assets  to  Neuberger  Berman  Equity 
Funds  based  on  net  asset  value. 
Expenses  of  $400,342,  $25,626  and 
$1,701,  respectively,  incurred  in 
connection  with  the  reorganizations 
were  paid  by  each  applicant. 

Filing  Date:  The  applications  were 
filed  on  October  18,  2001. 

Applicants'  Address:  605  Third  Ave., 
2nd  Floor,  New  York,  NY  10158-0180. 

The  Pillar  Funds  (File  No.  811-6509] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 


investment  company.  By  August  27, 
2001,  each  series  of  applicant 
transferred  its  assets  to  a  corresponding 
series  of  Galaxy  Fund  or  Galaxy  Fund  II, 
based  on  net  asset  value.  Expenses  of 
$692,397  incurred  in  connection  with 
the  reorganization  were  paid  by 
applicant  and  Fleet  Investment  Advisors 
Inc.,  applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  September  28,  2001. 

Applicants'  Address:  101  Federal  St., 
Boston.  MA  02112. 

Scottish  Widows  International  Fund 
(File  No.  811-6019] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  30, 1997, 
applicant  transferred  its  assets  to 
Federal  International  Equity  Ftmd,  a 
portfolio  of  International  Series,  Inc., 
based  on  net  asset  value.  Applicant 
incurred  no  expenses  in  connection 
with  the  reorganization. 

Filing  Date:  The  application  was  filed 
on  September  21,  2001. 

Applicant's  Address:  Penn  Square 
Management  Corporation,  2650 
Westview  Dr.,  Wyomissing,  PA  19610. 

West  University  Fund,  Inc.  (File  No. 
811-9124) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  16, 
2000,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Date:  The  application  was  filed 
on  October  11.2001. 

Applicant's  Address:  3030  University 
Blvd.,  Houston,  TX  77005. 

INVESCO  Global  Health  Sciences  Fund 
(File  No,  811-6476] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  15.  2001, 
applicant  transferred  its  assets  to 
INVESCO  Advantage  Global  Health 
Sciences  Fund,  a  series  of  INVESCO 
Cotmselor  Series  Funds,  Inc.,  based  on 
net  asset  value.  Expenses  of  $191,690 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  September  21,  2001. 

Applicant's  Address:  7800  E.  Union 
Ave.,  Denver,  CO  80237. 

William  Penn  Interest  Income  Fund 
(File  No.  811-5177] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  30, 1997, 


applicant  transferred  the  assets  of  its 
portfolios  to  corresponding  portfolios  of 
Federated  Mimicipal  Sectirities  Income 
Trust,  Federated  Investment  Series 
Funds,  Inc.,  Money  Market  Obligations 
Trust,  and  Federated  Fund  For  U.S. 
Government  Securities.  Inc.,  based  on 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
reorganization. 

Filing  Date:  The  application  was  filed 
on  September  21,  2001. 

Applicant's  Address:  Penn  Square 
Management  Corporation.  2650 
Westview  Dr.,  Wyomissing,  PA  19610. 

Alliance  Income  Builder  Fund,  Inc. 
(File  No.  811-6372] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  13. 
1998,  applicant  transferred  its  assets  to 
Alliance  Balanced  .Shares,  Inc.  based  on 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
reorganization. 

Filing  Date:  The  application  was  filed 
on  September  28,  2001. 

Applicant's  Address:  1345  Avenue  of 
the  Americas,  New  York,  NY  10105. 

Alliance  Limited  Maturity  Government 
Fund,  Inc.  (File  No.  811-6627J:  Alliance 
Mortgage  Securities  Income  Fund,  Inc. 
(File  No.  811-3829] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
8.  2000  and  December  15.  2000, 
respectively,  each  applicant  transferred 
its  assets  to  Alliance  Bond  Fund.  Inc. — 
U.S.  Government  Portfolio  based  on  net 
asset  value.  Applicants  incurred  no 
expenses  in  connection  with  the 
reorganizations. 

Filing  Date:  The  applications  were 
filed  on  September  27.  2001. 

Applicants'  Address:  1345  Avenue  of 
the  Americas,  New  York,  NY  10105. 

Alliance  World  Income  Trust,  Inc.  (File 
No.  811-6205]:  Alliance  Short  Term 
Multi  Market  Trust,  Inc.  (File  No.  811- 
5771) 

Summar\':  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  October  16. 
1998  and  November  13.  1998. 
respectively,  each  applicant  transferred 
its  assets  to  Alliance  Multi-Market 
Strategy  Trust.  Inc.  based  on  net  asset 
value.  Applicants  incurred  no  expenses 
in  connection  with  the  reorganizations. 

Filing  Dates:  The  applications  were 
filed  on  September  28.  2001  and 
September  27,  2001,  respectively. 

Applicants'  Address:  1345  Avenue  of 
the  Americas,  New  York.  NY  10105. 
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Alliance  Tax-Free  Shares,  Inc.  [File  No. 
811-2717];  Alliance  Insured  California 
Tax  Exempt  Shares,  Inc.  [File  No.  811- 
4359] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  July  10, 
1987,  each  applicant  transferred  its 
assets  to  Alliance  High  Bracket  Tax-Free 
Income  Fund,  Inc.,  and  Alliance  Tax- 
Free  Income  Fund,  Inc,  respectively, 
each  a  series  of  Alliance  Municipal 
Income  Fund,  Inc.,  based  on  net  asset 
value.  Applicants  incurred  no  expenses 
in  connection  with  the  reorganizations. 

Filing  Date:  The  applications  were 
filed  on  September  28,  2001. 

Applicants'  Address:  1345  Avenue  of 
the  Americas,  New  York,  NY  10105. 

Van  Wagoner  Private  Opportunities 
Fund,  L.P.  [File  No.  811-10279); 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering.  Applicant  will 
continue  to  operate  as  a  private 
investment  company  in  reliance  on 
section  3(c)(1)  of  the  Act. 

Filing  Dates:  The  applications  were 
filed  on  August  10,  2001  and  amended 
on  October  5.  2001. 

Applicants'  Address:  345  California 
Street,  Suite  2450,  San  Francisco,  CA 
94104. 

Blanchard  Precious  Metals  Fund,  Inc. 
[File  No.  811-5303) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  27, 
1998.  applicant  transferred  its  assets  to 
Keystone  Precious  Metals  Holdings,  Inc. 
based  on  net  asset  value.  Applicant 
incurred  no  expenses  in  connection 
with  the  reorganization. 

Filing  Dates:  The  applications  was 
filed  on  August  31,  2001,  and  amended 
on  October  10,  2001. 

Applicants'  Address:  5800  Corporate 
Dr.,  Pittsburgh.  PA  15237-7000. 

Ameritor  Industry  Fund  [File  No.  811- 
855)  I 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  7,  2001, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  As  of  October  17,  2001, 
applicant  had  351  shareholders  who 
have  not  redeemed  their  shares.  First 
Union  National  Bank  is  holding  the 
unclaimed  shareholder  assets. 
Applicant  intends  to  liquidate  each 
remaining  shareholder's  interest  by 


canceling  each  remaining  shareholder 
certificate  and  sending  each  such 
shareholder  a  check  representing  their 
remaining  interest  in  applicant. 
Expenses  of  approximately  $7,647 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  July  23,  2001  and  amended  on 
October  17,  2001. 

Applicants'  Address:  4400  MacArthur 
Blvd.,  NW,  Suite  301,  Washington,  DC 
20007-2521. 

Phoenix-Goodwin  Multi-Sector  Fixed 
Income  Fund,  Inc.  [File  No.  811-5909] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  30, 
2000,  applicant  transferred  its  assets  to 
Phoenix-Goodwin  Multi-Sector  Short 
Term  Bond  Fund,  a  series  of  Phoenix 
Multi-Series  Trust,  based  on  net  asset 
value.  Expenses  of  570,382  incurred  in 
connection  with  the  reorganization  were 
paid  by  the  acquiring  fund  and  Phoenix 
Investment  Partners,  Ltd. 

Filing  Date:  The  application  was  filed 
on  June  12,  2001. 

Applicants'  Address:  101  Mimson  St., 
Greenfield.  MA  01301. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-27418  Filed  1&-31-01:  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25246;  812-12652] 

Citizens  Funds,  et  ai;  Notice  of 
Application 

October  26,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  (c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  them 
to  enter  into  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval. 
APPLICANTS:  Citizens  Funds  (the 
"Trust")  and  Citizens  Advisers,  Inc.  (the 
"Adviser"). 

FILING  DATES:  The  application  was  filed 
on  October  2,  2001  and  amended  on 
October  24.  2001. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  20,  2001  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Conmiission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants,  John  L. 
Shields,  President,  Citizens  Advisers, 
Inc.,  230  Commerce  Way,  Portsmouth, 
NH  03801. 

FOR  FURTHER  INFORMATION  CONTACT:  Jaea. 
F.  Hahn,  Senior  Counsel  (202)  942- 
0614,  or  Nadya  B.  Royblat,  Assistant 
Director  (202)  942-0564  (Office  of 
Investment  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  opened  management  investment 
company.  The  Trust  ciurently  has  eight 
separate  series  (each  a  "Fimd",  and 
collectively,  the  "Funds").'  The 
Adviser,  a  New  Hampshire  corporation, 
is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act"). 

2.  The  Trust  has  entered  into  an 
investment  advisory  agreement  with  the 
Adviser  with  respect  to  each  of  the 
Funds  (the  "Advisory  Agreement").  The 
Adviser  manages  the  assets  of  the  Funds 
and  performs  various  administrative 


1  The  applicants  request  that  any  relief  granted 
pursuant  to  the  application  also  apply  to  hiture 
series  of  the  Trust  and  any  other  registered  open- 
end  management  investment  company  or  series 
thereof  advised  by  the  Adviser  or  a  person 
controlling,  controlled  by,  or  under  common 
control  with  the  Adviser  that  operates  in 
substantially  the  same  manner  as  the  Trust  with 
respect  to  the  Adviser/Subadviser  structure  and 
complies  with  the  terms  and  conditions  of  the 
application,  (together.  "Future  Funds",  included  in 
the  term  "Funds").  No  fund  will  contain  in  its  name 
the  name  of  any  Subadviser,  as  defined  ImIow. 
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duties  for  the  Trust.  The  Advisory 
Agreement  has  been  approved  by 
shareholders  of  each  of  the  Funds  and 
by  the  Trust's  board  of  trustees  (the 
"Board"),  including  a  majority  of  the 
Board  members  who  are  not  "interested 
persons"  of  the  Trust,  the  Adviser  or 
any  Subadviser  within  the  meaning  of 
section  2(a)(19)  of  the  Act  (the 
"Independent  Trustees").  The  Adviser 
has  engaged  subadvisers 
("Subadvisers")  to  handle  the  day-to- 
day portfolio  management  of  certain  of 
the  Funds.  Each  Subadviser  performs 
services  pursuant  to  a  written 
subadvisory  agreement  with  the  Trust 
and  the  Adviser  ("Subadvisory 
Agreement").  Each  Subadviser 
Agreement  allows  the  Subadviser 
discretionary  authority  to  invest  all  (or 
the  portion  assigned  to  it)  of  the  assets 
of  a  particular  Fimd,  subject  to  general 
supervision  by  the  Adviser  and  the 
Board.  Each  of  the  existing  Subadvisers 
is  registered  as  an  investment  adviser 
under  the  Advisers  Act.  Future 
Subadvisers  will  be  registered  or  exempt 
from  registration  under  the  Advisers 
Act.  For  its  services  under  the  Advisory 
Agreement,  the  Adviser  receives 
management  fees  at  annual  rates  based 
on  a  percentage  of  the  applicable  Fund's 
average  net  assets. 

3.  The  Adviser  continuously  evaluates 
the  performance  of  each  Subadviser, 
recommends  to  the  Board  the 
appointment  of  new  Subadvisers  as 
circumstances  warrant,  and  negotiates 
and  renegotiates  the  terms  of  the 
Subadviser  Agreements,  including  the 
subadvisory  fees,  with  the  Subadvisers. 
Each  Subadviser  is  recommended  by  the 
Adviser  based  on  a  number  of  factors, 
and  selected  and  approved  by  the 
Board,  including  a  majority  of  the 
Independent  Trustees.  For  their  services 
under  the  Subadvisory  Agreements, 
each  of  the  Subadvisers  receives  a 
subadvisory  fee  fit)m  the  Adviser.  The 
Subadvisers  are  not  compensated 
directly  by  the  Funds,  but  by  the  adviser 
out  of  the  fee  the  Adviser  receives  from 
the  Funds. 

4.  Applicants  request  an  order  to 
permit  the  Trust  and  the  Adviser  to 
enter  into  new  or  amended  Subadvisory 
Agreements  with  Subadvisers  without 
such  agreements  being  approved  by  the 
shareholders  of  the  applicable  Fund. 
The  requested  relief  will  not  extend  to 

a  Subadviser  that  is  an  "affiliated 
person"  (as  defined  in  section  2(a)(3)  of 
the  Act)  of  the  Trust  or  the  Adviser, 
other  than  by  reason  of  serving  as  a 
Subadviser  to  one  of  the  Funds 
("Affiliated  Subadviser").  None  of  the 
current  Subadvisers  is  an  Affiliated 
Subadviser. 


Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  company.  Rule 
18f-2  under  the  Act  provides  that 
individual  series  funds  must  each 
company  with  the  contract  approval 
requirements  of  section  15(a)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  exemption  under  section  6(c) 
"of  the  Act  from  section  15(a)  of  the  Act 
and  rule  18f-2  thereunder  to  the  extent 
necessary  to  permit  them  to  enter  into 
Subadvisory  Agreements  with 
Subadvisers,  amend  existing 
Subadvisory  Agreements  with 
Subadvisers,  and  approve  new 
Subadvisory  Agreement  with  an  existing 
Subadviser  that  has  been  terminated  as 

a  result  of  an  "assignment,"  in  each  case 
without  such  Subadvisory  Agreement 
being  approved  by  shareholders  of  the 
applicable  Fimd  or  Future  Fund. 

3.  Applicants  assert  that  the 
shareholders  are  relying  on  the 
Adviser's  experience  to  select  one  or 
more  Subadvisers  best  suited  to  achieve 
a  Fund's  desired  investment  objectives. 
Applicants  assert  that,  from  the 
prospective  of  the  investor,  the  role  of 
the  Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  each 
Subadvisory  Agreement  would  impose 
costs  and  imnecessary  delays  on  the 
Funds,  and  may  preclude  the  Adviser 
bom  acting  promptly  in  a  manner 
considered  advisable  by  the  Board. 
Applicants  note  that  the  Advisory 
Agreement  will  remain  fully  subject  to 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act,  including  the 
requirements  for  shareholder  approval. 

Applicants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fimd  may  rely  on  the 
order  requested  in  the  application,  the 
operation  of  the  Fimd  in  the  manner 


described  in  the  application  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Fund,  within  the  meaning  of  the  Act,  or 
by  its  initial  shareholder,  provided  that, 
in  the  case  of  approval  by  the  initial 
shareholder,  the  pertinent  Fund's 
shareholders  will  purchase  shares  on 
the  basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below. 

2.  The  Fund's  prospectus  will 
disclose  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  the  Funds 
will  hold  themselves  out  as  employing 
the  management  structure  described  in 
the  application.  The  prospectus  with 
respect  to  each  Fund  will  prominently 
disclose  that  the  Adviser  has  ultimate 
responsibility  (subject  to  oversight  by 
the  Board]  to  oversee  the  Subadvisers 
and  recommend  their  hiring, 
termination  and  replacement. 

3.  The  Adviser  will  provide  general 
management  services  to  each  of  the 
Funds  relying  on  the  requested  order, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  assets,  and  subject  to  the  review 
and  approval  by  the  Board,  will,  as 
necessary:  (a)  Set  each  Fund's  overall 
investment  strategies:  (b)  select 
Subadvisers;  (c)  when  appropriate, 
allocate  and  reallocate  each  Funds' 
assets  among  Subadvisers;  (d)  monitor 
and  evaluate  Subadviser  performance; 
and  (e)  oversee  Subadviser  compliance 
with  the  investment  objectives,  policies 
and  restrictions  of  the  applicable  Fund 
by,  among  other  things,  implementing 
procedures  reasonably  to  ensure 
compliance. 

4.  At  all  times,  a  majority  of  the  Board 
will  be  persons  who  are  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
placed  within  the  discretion  of  the  then 
existing  Independent  Trustees. 

5.  Neither  tne  Adviser  nor  the  Trust 
will  enter  into  a  Subadvisor>'  Agreement 
with  any  Affiliated  Subadviser  without 
such  Subadvisory  Agreement,  including 
the  compensation  to  be  paid  thereunder, 
being  approval  by  the  shareholders  of 
the  applicable  Fund. 

6.  When  a  Subadviser  change  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  minutes  of  the  meetings  of  the 
Board,  that  such  change  is  in  the  best 
interests  of  the  applicable  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 
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7.  No  director,  trustee  or  officer  of  tlie 
Trust  or  director  or  officer  of  the 
Adviser  will  own  direcdy  or  indirectly 
(other  than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  the 
director,  trustee  or  officer)  any  interest 
in  a  Subadviser  except  for  ownership  of 
(a)  interest  in  the  Adviser  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
Adviser:  or  (b)  less  than  1  %  of  the 
outstanding  securities  of  any  class  of 
equity*  or  debt  of  a  publicly-traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by, 
or  is  under  common  control  with  a 
Subadviser. 

8.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  the  Adviser  will 
furnish  the  shareholders  of  the 
applicable  Fund  all  the  information  that 
would  have  been  included  in  a  proxy 
statement.  Such  information  will 
include  any  changes  in  such 
information  caused  by  the  addition  of  a 
new  Subadviser.  To  meet  this 
obligation,  the  Adviser  will  provide  the 
shareholders  of  the  applicable  Funds 
with  an  information  statement  meeting 
the  requirements  of  Regulation  14C  and 
Schedule  14C  under  the  Securities 
Exchange  Act  of  1934,  as  well  as  the 
requirements  of  Item  22  of  Schedule 
14A  under  that  Act  I 

For  that  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  01-27440  Filed  10-31-01,  8:45  am] 

BtLUNG  CODE  8010-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-44967;  File  No.  SR-EMCC- 
2001-03] 


Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  Arrangements 
To  Integrate  Emerging  Markets 
Clearing  Corporation  and  the 
Depository  Trust  &  Clearing 
Corporatkm  j 

October  25,  2001. 

On  August  22,  2001,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Setnuities 
Exchange  Act  of  1934  ("Act") '  a 
proposed  rule  change  (File  No.  EMCC- 


il5U.S.C78s(bHl). 


2001-03)  and  on  October  24,  2001, 
amended  the  proposed  rule  change.^ 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  October  10, 
2001.^  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will  modify 
EMCC's  organizational  documents  to 
facilitate  its  integration  with  the 
Depository  Trust  and  Clearing 
Corporation  ("DTCC")  ("Plan").  The 
primary  purpose  of  the  Plan,  which  was 
approved  by  EMCC's  Board  of  Directors 
on  July  25.  2001,  is  to  ultimate 
harmonized  the  processing  streams  at 
EMCC,  the  Government  Securities 
Clearing  Corporation  ("GSCC"),  the 
MBS  Clearing  Corporation  ("MBSCC"),-* 
The  Depository  Trust  Company,  and  the 
National  Securities  Clearing  Corporation 
("NSCC")  5  (collectively,  the  "Operating 
Subsidiaries")  for  the  clearance  and 
settlement  of  institutional  and  broker 
transactions  by  integrating  all  of  the 
Operating  Subsidiaries  with  DTCC. 
Under  the  Plan,  EMCC  and  DTCC  will 
take  the  following  initial  actions: 

(1)  Conduct  an  Exchange  Offer.  DTCC 
will  form  a  wholly  owned  subsidiary 
("Acquisition  Company")  that  will 
make  an  exchange  offer  ("Exchange 
Offer")  for  EMCC  shares.  Under  the 
terms  of  the  Exchange  Offer,  eligible 
Class  A  EMCC  shareholders  ^  will  have 
the  opportunity  to  exchange  their  EMCC 
shares  for  DTCC  common  stock.  ^ 


^  The  amendment  merely  clarified  that  Class  B 
shareholders  would  be  given  post  integration  voting 
rights  for  the  election  of  EMCC  directors  at  a  rate 
of  one-quarter  vote  per  share.  This  clarification  was 
made  only  to  ensure  the  tax-free  nature  of  the 
integration  transaction  and  the  proposal  that  Class 
B  shareholders  would  tie  given  limited  voting  rights 
was  discussed  and  comment  requested  on  in  the 
notice.  Accordingly,  republication  of  the  notice  of 
filing  is  not  required. 

'  Securities  Exchange  Act  Release  No.  44896  (Oct. 
2.  2001).  66  FR  51695. 

*  Pursuant  to  separate  plans  for  the  integration  of 
GSCC  and  MBSCC  and  DTCC,  it  is  contemplated 
that  GSCC  and  MBCC  will  become  operating 
subsidiaries  of  DTCC  at  the  same  time  that  EMOC 
becomes  an  operating  sul>sidiary  of  DTCC. 
However,  the  integration  of  EMCC  and  DTCC  is  not 
contingent  on  the  integration  of  GSCC  and  MBSCC 
with  DTCC  and  vice  versa.  Securities  Exchange  Act 
Release  Nos.  44895  (Oct.  2,  2001).  66  FR  51698 
(Oct.  10.  2001);  44989  (Oct.  25.  2001)  (File  No.  SR- 
GSCC-2001-1 1):  44838  (Sept.  24.  2001 ).  66  FR 
51701  (Oct.  10,  2001);  44988  (Oct.  25,  2001)  IFile 
No.  SR-MBSCC-2001-01 1. 

'>  DTC  and  NSCC  are  already  wholly  owned 
subsidiaries  of  DTCC 

^EMCC  Class  A  shareholders  eligible  to 
participate  in  the  Exchange  Offer  include  EMCC 
Class  A  shareholders  that  are  members  or  affiliates 
of  members  of  EMOC.  GSCC.  MBSCC,  DTC,  or 
NSCC. 

'The  share  exchange  rate  will  lie  based  on  the 
adjusted  tiook  values  of  EMCC  and  DTCC.  The 


Concurrent  with  and  subject  to  the 
effectiveness  of  the  Exchange  Offer, 
EMCC  will  repurchase  the  Class  A  and 
Class  B  common  sharer  held  by  its  trade 
association  shareholders.  Subject  to  the 
effectiveness  of  the  Exchange  Offer, 
EMCC's  trade  association  shareholders 
will  receive  from  EMCC  in  exchange  for 
their  Class  A  and  Class  B  common 
shares  cash  in  an  amount  equal  to  the 
lesser  of  (a)  Their  acquisition  cost  or  (b) 
the  adjusted  book  value  of  their  shares. 
EMCC's  Class  B  shareholders  will  retain 
their  Class  B  shares  (other  than  the  trade 
association  shareholders  who  will  be 
paid  out  as  provided  above)  with  the 
same  rights  to  have  their  shares 
repurchased  for  cash  as  currently 
provided  in  EMCC's  Amended  and 
Restated  Shareholder  Agreement  • 

("EMCC  Shareholder  Agreement").^ 

Following  a  successful  Exchange 
Offer,  Acquisition  Company  will  be  the 
majority  shareholder  of  EMCC  and  the 
Class  B  and  any  non-eligible  and/or 
non-tendering  Class  A  EMCC 
shareholders  will  remain  as  minority 
shareholders  in  EMCC. 

As  a  matter  of  DTCC  policy,  EMCC's 
retained  earnings  at  the  time  of  (or  as  of 
the  end  of  the  last  full  preceding 
calendar  month)  the  integration  of 
EMCC  with  DTCC  will  be  dedicated  to 
supporting  EMCC's  business. 
Acquisition  Company  and  DTCC  will 
not  engage  in  clearing  agency  activities. 
Certain  support  functions,  including 
human  resources,  finances,  audit, 
general  administration,  and  corporate 
communications  will  continue  to  be 
centralized  in  DTCC  and  be  provided  by 
DTCC  to  EMCC  pursuant  to  service 

(2)  Change  EMCC's  Shareholder 
Agreement.  EMCC's  Shareholder 
Agreement  will  be  amended  in 
connection  with  the  Exchange  Offer  in 
order  to  eliminate  any  restrictions  on 
transferring  EMCC  shares  to  Acquisition 
Company.  Following  a  successftil 
Exchange  Offer,  the  EMCC  Shareholder 
Agreement  will  be  terminated. 

(3)  Select  New  EMCC's  Directors. 
DTCC,  through  its  wholly-owned 
subsidiary,  Acquisition  Company,  will 


adjusted  lxx)k  value  of  EMCC  will  equal  lxx>k  value 
less  the  retained  earnings  of  EMCC  at  the  time  of 
(or  as  of  the  end  of  the  last  full  preceding  calendar 
month)  the  integration  of  EMCC  with  DTCC.  The 
adjusted  book  value  of  DTCC  will  equal  Ixiok  value 
less  the  smaller  of  (i)  the  retained  earnings  of  DTCC 
attributable  to  NSCC's  retained  earnings  at  the  time 
of  the  integration  of  NSCC  and  DTC  wrjth  DTCC  in 
1999  or  (ii)  the  retained  earnings  of  DTCC 
attributable  to  the  retained  earnings  of  NSCC  at  the 
time  of  (or  as  of  the  last  full  preceding  calendar 
month)  the  integration  of  EMCC  with  DTCC. 

■  In  addition  and  subject  to  the  effectiveness  of 
the  Exchange  Offer,  holders  of  Class  B  shares  will 
be  provided  with  the  limited  right  to  vote  for  the 
election  of  EMCC  Directors. 
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elect  as  directors  of  EMCC  the  persons 
elected  by  the  shareholders  of  DTCC  to 
be  the  directors  of  DTCC.^  EMCC  will 
continue  to  exist  as  a  separate  registered 
clearing  agency  and  will  operate 
essentially  as  it  currently  does  by 
offering  its  own  services  to  its  own 
members  pursuant  to  separate  legal 
arrangements  and  separate  risk 
management  procedures. 

As  a  part  of  the  integration,  a 
structure  will  be  implemented  that  is 
designed  to  ensure  that  the  Operating 
Subsidiaries  satisfy  the  fair 
representation  requirement  of  section 
17A(b)(3)(C)  of  the  Act.io  Specifically, 
the  OTCC  shareholders,  consisting  of 
the  current  DTCC  shareholders  and' 
EMCC's,  MBSCC's,  and  GSCCs 
shareholders  that  become  shareholders 
of  DTCC  as  a  result  of  the  Plan,  will 
elect  the  persons  to  serve  on  DTCC's 
Board  of  Directors.  These  individuals 
will,  in  turn,  be  selected  by  DTCC  to 
serve  as  the  directors  of  each  of  the 
Operating  Subsidiaries.  On  a  periodic 
basis  to  be  determined  by  the  DTCC 
Board,  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to 
shareholders  based  upon  their  usage  of 
one  or  more  of  the  Operating 
Subsidiaries.  Shareholders  may,  but  will 
not  be  obligated  to,  purchase  some  or  all 
of  the  DTCC  common  stock  to  which 
they  are  entitled.  Holders  of  DTCC 
common  stock  will  be  entitled  to 
cumvdative  voting  in  the  election  of 
directors. 

(4)  Form  New  Committees.  DTCC's 
existing  International  Operations  and 
Planning  Committee  will  include 
representatives  of  EMCC  members.  The 
International  Operations  and  Planning 
Committee  will  advise  the  DTCC  Board 
and  management  on  its  policies  and 
procedures  with  respect  to  the 
international  products  and/or  services 
of  the  Operating  Subsidiaries,  including 
EMCC,  and  will  have  certain  other 
responsibilities  to  be  assigned  to  the 
Committee.  In  addition,  EMCC  will 
continue  to  have  a  Membership  and 
Risk  Committee  that  will  include 
representatives  of  EMCC's  members. 
The  EMCC  membership  and  Risk 
Committee  will  advise  EMCC's  Board  of 
Directors  and  management  with  respect 
to  membership,  credit  matters,  and  risk 


^  Given  that  EMCC's  initial  post-integration  Ixiard 
would  be  elected  upon  the  effectiveness  of  the 
integration  plan,  EMOC  has  determined  to  postpone 
its  2001  annual  election  of  directors,  which  would 
normally  occur  near  calendar  year-end,  with  the 
current  Board  remaining  in  office  until  the  Plan  is 
effectuated.  Should  the  Plan  not  become  effective 
by  March  31.  2002,  EMCC  will  call  an  annual 
meeting  for  the  election  of  directors  pursuant  to  its 
current  procedures. 

"•15U.S.C.  7»-q(b)(3)(C). 


matters  and  will  have  certain  other 
responsibilities  assigned  to  it. 

(5)  Change  DTCC's  and  EMCC's 
Governing  Documents.  DTCC's 
Certificate  of  Incorporation,  By-Laws 
and  Shareholders  Agreement  ("Basic 
Documents")  will  be  amended  to  extend 
to  the  shareholders  of  EMCC,  MBSCC, 
and  GSCC  that  become  shareholders  of 
DTCC  as  a  result  of  the  Exchange  Offer 
the  rights  to  the  shareholders  of  DTCC 
currently  have  and,  in  particular,  to 
satisfy  the  fair  representation 
requirement  of  the  Exchange  Act.  The 
Basic  Documents  will  provide  the 
following: 

•  The  persons  elected  as  directors  to 
the  DTCC  Board  will  also  serve  as  the 
directors  of  each  of  the  Operating 
Subsidiaries,  including  EMCC. 

•  Other  than,  as  is  currently  the  case, 
one  director  appointed  to  the  DTCC 
Board  by  the  New  York  Stock  Exchange, 
Inc.,  as  the  owner  of  DTCC  preferred 
stock,  and  one  director  appointed  to  the 
DTCC  Board  by  the  National 
Association  of  Securities  Sealers,  Inc., 
as  an  owner  of  DTCC  preferred  stock,  all 
directors  will  be  elected  aimually  by  the 
owners  of  DTCC  common  stock. 

•  The  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to  the 
users  of  each  of  the  Operating 
subsidiaries  based  upon  their  usage. 
Under  the  Basic  Documents,  these  rights 
will  be  reallocated  on  a  periodic  basis 
to  be  determine  by  DTCC's  Board  and  in 
accordance  with  the  DTCC  Shareholders 
Agreement.  DTCC  common  stock. 

•  DTCC's  directors. 

•  Each  year  DTCC  Board  will  appoint 
a  nominating  committee  that  may 
include  both  members  and  non- 
members  of  the  DTCC  Board.  After 
soliciting  suggestions  from  all  users  of 
each  of  the  Operating  Subsidiaries  of 
possible  nominees  to  fill  vacancies  on 
the  DTCC  Board,  the  nominating 
committee  will  recommend  a  slate  of 
nominees  for  the  full  DTCC  Board.  The 
DTCC  Board  may  make  changes  in  that 
slate  before  submitting  nominations  to 
the  holders  of  DTCC  common  stock  for 
election.  The  election  ballot  included  in 
the  proxy  materials  will  provide  an 
opportunity  for  stockholders  to  cast 
their  votes  for  a  person  not  listed  as  a 
nominee.  Because  the  Basic  Documents 
will  provide  for  cumulative  voting, 
certain  large  holders  of  DTCC  common 
stock  may  have  a  sufficient  number  of 
shares  to  elect  a  person  not  on  the  slate 
nominated  for  election  by  the  DTCC 
Board. 

In  addition,  EMCC's  Certificate  of 
Incorporation  and  By-Laws  will  be 
revised  to  reflect  the  changes  in  EMCC's 
corporate  governance  structure  and  to 
include  certain  other  changes  so  that 


these  documents  conform  to  the 
Certificates  of  Incorporation  and  By- 
Laws  of  GSCC  and  MBSCC,  so  as  to 
promote  efficiency  in  the  governance  of 
the  Operating  Subsidiaries  upon 
completion  of  the  Plan.  EMCC's 
Certificate  of  Incorporation  shall  be 
amended  as  follows: 

•  Its  operative  provisions,  which 
currently  are  contained  in  the  original 
Certificate  and  several  amendments, 
will  be  restated  into  a  single'composite 
Amended  and  Restated  Certificate  of 
Incorporation  and  reordered  and 
renumbered  as  appropriate. 

•  In  Article  3  (as  renumbered),  the 
provisions  relating  to  the  Class  B 
common  shares  will  be  modified  to 
provide  such  shares  with  limited  voting 
rights.  These  shares  will  have  the  right 
to  vote,  with  the  Class  A  common  shares 
voting  together  as  a  single  Class,  for  the 
election  of  directors. 

•  A  new  Article  4  will  be  inserted  to 
provide  that,  in  accordance  with  New 
York  Business  Corporation  Law,  EMCC 
shareholders  may  take  action  by  Mxitten 
consent  without  a  meeting  and  without 
unanimity  as  long  as  such  consent  is 
signed  by  the  holders  of  outstanding 
shares  having  not  less  than  the 
minimum  number  of  votes  that  would 
be  necessary  to  authorize  or  take  such 
action  at  a  meeting  at  which  all  shares 
entitled  to  vote  thereon  were  present 
and  voted. 

•  The  supermajority  voting 
provisions  ciurently  contained  in 
Article  6  will  be  deleted  since  they  will 
be  unnecessary  because  DTCC,  through 
its  wholly-owned  subsidiary. 
Acquisition  Company,  will  be  the 
controlling  shareholder  of  EMCC. 

•  A  new  Article  6  will  be  added  to 
limit  the  liability  of  the  directors  to 
EMCC  and  its  shareholders  for  any 
breach  of  duty  provided  such  limitation 
is  consistent  with  the  provisions  of  the 
New  York  Business  Corporation  Law. 

Since  after  the  proposed  integration, 
DTCC  through  its  wholly-owned 
subsidiary.  Acquisition  Company,  will 
be  the  majority  shareholder  of  EMCC. 
the  ciUTcnt  By-Laws  of  EMCC  will  be 
replaced  with  a  set  of  By-Laws  that 
generally  conform  to  NSCC's  By-Laws." 

n.  Discussion 

The  Commission  finds  that  EMCC's 
proposed  rule  change  is  consistent  with 


"  EM(X:'s  By-Uw5  will  differ  fmm  NSCCs  By- 
L,aws  in  that  (i)  all  references  will  be  gender- 
neutral,  (ii)  the  requirement  in  Section  3.3  that  the 
President  shall  be  the  Chief  Executive  Officer  will 
l>e  deleted,  (iii)  the  number  of  directors  shall  be 
l>etween  fifteen  and  twenty-five  as  delermine<l  by 
the  Board,  and  (iv)  Sections  1.2  and  Article  VIII  will 
provide  that  a  majority  of  the  outstanding  shares 
may  call  a  special  shareholders  meeting  and  may 
amend  EMCC's  Bv-Laws. 
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the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b){3)(C)  '^  of  the  Act. 
SectionJ7A(b){3)(C)  requires  that  a 
clearing  agency's  rules  assure  the  fair 
representation  of  its  shareholders  (or 
members)  and  participants  in  the 
selection  of  its  direction  and 
administration  of  its  affairs.  The 
Conunissioi^finds  that  EMCC's  proposal 
is  consistent  with  this  requirement 
because  the  integration  plan  should 
provide  EMCC  members  with  a 
reasonable  opportunity  to  acquire 
common  stock  in  DTCC  based  on  their 
use  of  EMCC  and  should  provide  EMCC 
members  through  their  holding  of  DTCC 
stock  with  adequate  and  fair 
representation  in  the  selection  of 
EMCC's  directors  and  in  the 
administration  of  EMCC's  affairs. 
Furthermore,  EMCC  members  will  have 
an  opportunity  to  advise  DTCC  through 
the  International  Operations  and 
Planning  Committee  and  Membership 
and  Risk  Committee  that  will  include 
EMCC  members.  | 

EMCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
such  approval  will  allow  EMCC  to  begin 
its  integration  in  accordance  with  the 
schedule  for  the  integration  of  EMCC, 
MBSCC.  and  GSCC  with  DTCC.  The 
Commission  is  approving  the  proposed 
rule  change  prior  to  the  end  of  the 
comment  period  in  order  that  EMCC 
may  begin  its  integration  in  accordance 
with  the  schedule  for  the  integration  of 
EMCC,  MBSCC,  and  GSCC  with  DTCC. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-2001-03)  be,  and  hereby  is 
approved. 


'15U.S.C;.78q-l(bH3MC). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  01-27419  Filed  10-31-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44989;  File  No.  SR-GSCC- 
2001-11 J 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  A  Proposed 
Rule  Change  Relating  to  Arrangements 
to  Integrate  Government  Securities 
Clearing  Corporation  and  The 
Depository  Trust  &  Clearing 
Corporation 

October  25,  2001. 

On  August  22,  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  a  proposed  rule  change  (File 
No.  GSCC-2001-11),  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^er  on  October  10,  2001. ^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  will  modify 
GSCC's  organizational  documents  to 
facilitate  its  integration  with  the 
Depository  Trust  and  Clearing 
Corporation  ('DTCC")  ("Plan").  The 
primary  purpose  of  the  Plan,  which  was 
approved  by  GSCC's  Board  of  Directors 
on  July  24,  2001,  is  to  ultimately 
harmonize  the  processing  streams  at 
GSCC,  the  MBS  Clearing  Corporation 
("MBSCC"), 3  the  Emerging  Markets 
Clearing  Corporation  ("EMCC  "l,*  The 


"17CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

-  Securities  Exchange  Act  Release  No.  44895  (Oct. 
2.  2001).  66  FR  51698. 

^  Because  of  the  current  hinctional  integration  of 
operations  of  GSCC  and  MBSCC.  the  integration  of 
GSCC  with  DTCC  is  contingent  upon  the  successful 
integration  of  MBSCC  with  DTCC  and  vice  versa. 
Securities  Exchange  Act  Release  Nos.  44838  (Sept. 
24.  2(X)1).  66  FR  51695:  44988  (Oct.  25.  2001)  [File 
No.  SR-MBSCC-2001-OII. 

'*  Pursuant  to  a  separate  plan  for  the  integration 
of  EMCC  with  DTCC.  it  is  contemplated  that  EMCC 
will  become  an  operating  subsidiar>'  of  DTCC  at  the 
same  time  that  GSCC  and  MBSCC  become  operating 
subsidiaries  of  DTCC.  However,  the  integration  of 
GSCC  and  MB.SCC  with  DTCC  is  not  contingent  on 
the  integration  of  EMCC  with  DTCC  and  vice  versa. 


Depository  Trust  Company,  and  the 
National  Seciuities  Clearing  Corporation 
("NSCC")"'  (collectively,  the  "Operating 
Subsidiaries")  for  the  clearance  and 
settlement  of  institutional  and  broker 
transactions  by  integrating  all  of  the 
Operating  Subsidiaries  with  DTCC. 
Under  the  Plan,  GSCC  and  DTCC  will 
take  the  following  initial  actions: 

(1)  Conduct  an  Exchange  Offer.  DTCC 
will  form  a  wholly-owned  subsidiary 
("Acquisition  Company")  that  will 
make  an  exchange  offer  ("Exchange 
Offer")  for  GSCC  shares.  Under  the 
terms  of  the  Exchange  Offer,  GSCC 
shareholders  will  have  the  opportimity 
to  exchange  their  GSCC  common  stock 
for  DTCC  common  stock.**  Following  a 
successful  Exchange  Offer,  the  GSCC 
Shareholder  Agreement  will  be 
terminated.  Acquisition  Company  will 
be  the  majority  or  sole  (depending  on 
whether  all  GSCC  shareholders  tender 
their  shares)  shareholder  of  GSCC,  and 
any  non-tendering  GSCC  shareholders 
will  remain  as  minority  shareholders  of 
GSCC. 

As  a  matter  of  DTCC  policy.  GSCC's 
retained  earnings  at  the  time  of  (or  as  of 
the  end  of  the  last  preceding  calendar 
month)  the  integration  of  GSCC  with 
DTCC  will  be  dedicated  to  supporting 
GSCC's  business.  Acquisition  Company 
and  DTCC  will  not  engage  in  clearing 
agency  activities.  Certain  support 
functions,  including  human  resources, 
finances,  audit,  general  administration, 
and  corporate  commimications  will 
continue  to  be  centralized  in  DTCC  and 
be  provided  by  DTCC  to  GSCC  pursuant 
to  service  contracts. 

(2)  Change  GSCC's  Shareholder 
Agreement.  GSCC's  Shareholder 
Agreement  will  be  amended  in 
connection  with  the  Exchange  Offer  in 
order  to  eliminate  any  restrictions  on 
transferring  GSCC  shares  to  Acquisition 
Company. 

(3)  Select  New  GSCC's  Directors. 
DTCC,  through  its  wholly-owned 
subsidiary.  Acquisition  Company,  will 
elect  as  directors  of  GSCC  the  persons 


Securities  Exchange  Act  Release  Nos.  44896  (Oct. 
2.  2001).  66  FR  51695  (Oct.  10,  2001):  44987  (Oct. 
25.  2001)  [File  No.  SR-EMCC-2001-03|. 

^  DTC  and  NSCC  are  already  wholly  owned 
subsidiaries  of  DTCC. 

^The  share  exchange  rate  will  be  based  on  the 
adjusted  book  values  of  GSCC  and  DTCC.  The 
adjusted  book  value  of  GSCC  will  equal  book  value 
less  the  retained  earnings  of  GSCC  at  the  time  of 
(or  as  of  the  end  of  the  last  full  preceding  calendar 
month)  the  integration  of  GSCC  with  DTCC.  The 
adjusted  book  value  of  DTCC  will  equal  book  value 
less  the  smaller  of  (i)  the  retained  earnings  of  DTCC 
attributable  to  NSCC's  retained  earnings  at  the  time 
of  the  integration  of  NSCC  and  DTC  with  DTCC  in 
1999  or  (ii)  the  retained  earnings  of  DTCC 
attributable  to  the  retained  earnings  of  NSCC  at  the 
time  of  (or  as  of  the  last  full  calendar  month 
preceding)  the  integration  of  GSCC  with  DTCC. 
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elected  by  the  shareholders  of  DTCC  to 
be  the  directors  of  DTCC.^  GSCC  will 
continue  to  exist  as  a  separate  registered 
clearing  agency  and  will  operate 
essentially  as  it  currently  does  by 
offering  its  own  services  to  its  own 
members  pursuant  to  separate  legal 
arrangements  and  separate  risk 
management  procedures. 

As  a  part  of  the  integration,  a 
structure  will  be  implemented  that  is 
designed  to  ensure  that  the  Operating 
Subsidiaries  satisfy  the  fair 
representation  requirement  of  section 
17A{b)(3)(C)  of  the  Act.s  Specifically, 
the  DTCC  shareholders,  consisting  of 
the  current  DTCC  shareholders  and 
GSCC's.  MBSCC's,  and  EMCC's 
shareholders  that  become  shareholders 
of  DTCC  as  a  result  of  the  Plan,  will 
elect  the  persons  to  serve  on  DTCC's 
Boards  of  Directors.  These  individuals 
will,  in  turn,  be  selected  by  DTCC  to 
serve  as  the  directors  of  each  of  the 
Operating  Subsidiaries.  On  a  periodic 
basis  to  be  determined  by  the  DTCC 
Board,  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to 
shareholders  based  upon  their  usage  of 
one  or  more  of  the  Operating 
Subsidiaries.  Shareholders  may,  but  will 
not  be  obligated  to,  purchase  some  or  all 
of  the  DTCC  common  stock  to  which 
they  are  entitled.  Holders  of  DTCC 
common  stock  will  be  entitled  to 
cumulative  voting  in  the  election  of 
directors. 

(4)  Form  New  Committees.  DTCC  will 
create  a  Fixed  Income  Operations  and 
Planning  Committee  that  will  include 
representatives  of  members  of  GSCC  and 
MBSCC.  The  Fixed  Income  Operations 
and  Planning  Committee  will  advise  the 
DTCC  Board  and  management  on  its 
policies  and  procedures  with  respect  to 
fixed  income  products  and  services  of 
the  Operating  Subsidiaries  and  will 
have  certain  other  responsibilities  to  be 
assigned  to  the  Committee.  GSCC  and 
MBSCC  will  also  estabUsh  a  joint  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee  that  will 
include  representatives  of  participants 
of  GSCC  and  MBSCC.  The  joint  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee  will  advise 
GSCC's  and  MBSCC's  Board  of  Directors 
and  management  with  respect  to 
membership,  credit,  and  risk  matters 


'  Given  that  GSCC's  initial  post-integration  board 
would  be  elected  upon  the  effectiveness  of  the 
integration  plan,  GSCC  has  determined  to  postpone 
its  2001  annual  election  of  directors,  which  would 
normally  occur  near  calendar  year-end.  with  the 
current  Board  remaining  in  office  until  the  Plan  is 
eflectuated.  Should  the  Plan  not  become  effective 
by  March  31.  2002.  GSOC  will  call  an  annual 
meeting  for  the  election  of  directors  pursuant  to  its 
current  procedures. 

•15U.S.C78q-l(bK3){C). 


and  will  have  certain  other 
responsibilities  assigned  to  it. 

(5)  Change  DTCC's  and  GSCC's 
Governing  Documents.  DTCC's 
Certificate  of  Incorporation.  By-Laws, 
and  Shareholders  Agreement  ("Basic 
Documents")  will  be  amended  to  extend 
to  the  shareholders  of  GSCC,  MBSCC. 
and  EMCC  that  become  DTCC 
shareholders  as  a  result  of  the  Exchange 
Offer  the  rights  that  DTCC's 
shareholders  currently  have  and,  in 
particular,  to  satisfy  the  fair 
representation  requirement.  The  Basic 
Dociunent  will  provide  the  following: 

•  The  persons  elected  as  directors  to 
the  DTCC  Board  will  also  serve  as  the 
directors  of  each  of  the  Opening 
Subsidiaries,  including  GSCC. 

•  Other  than,  as  is  currently  the  case, 
one  director  appointed  to  the  DTCC 
Board  by  the  New  York  Stock  Exchange, 
Inc.,  as  an  owner  of  DTCC  preferred 
stock,  and  one  director  appointed  to  the 
DTCC  Board  by  the  National 
Association  of  Securities  Dealers,  Inc., 
as  the  owner  of  DTCC  preferred  stock, 
all  directors  will  be  elected  annually  by 
the  owners  of  DTCC  common  stock. 

•  The  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to  the 
users  of  each  of  the  Opening 
Subsidiaries  based  upon  their  usage. 
Under  the  Basic  Documents,  these  rights 
will  be  reallocated  on  a  periodic  basis 
to  be  determined  by  DTCC's  Board  and 
in  accordance  with  the  DTCC 
Shareholders  Agreement. 

•  DTCC  common  stock  owners  will 
be  able  to  exercise  cumulative  voting  in 
the  election  of  DTCC's  directors. 

•  Each  year  the  DTCC  Board  will 
appoint  a  nominating  committee  that 
may  include  both  members  and  non- 
members  of  the  DTCC  Board.  After 
soliciting  suggestions  from  all  users  of 
each  of  the  Operating  Subsidiari3S  of 
possible  nominees  to  fill  vacancies  on 
the  DTCC  Board,  the  nominating 
committee  will  recommend  a  slate  of 
nominees  for  the  full  DTCC  Board.  The 
DTCC  board  may  make  changes  in  that 
slate  before  submitting  nominations  to 
the  holders  of  DTCC  common  stock  for 
election.  The  election  ballot  included  in 
the  proxy  materials  will  provide  an 
opportunity  for  stockholders  to  cast 
their  votes  for  a  person  not  listed  as  a 
nominee.  Because  the  Basic  Documents 
wiU  provide  for  cumulative  voting, 
certain  large  holders  of  DTCC  common 
stock  may  have  a  sufficient  number  of 
shares  to  elect  a  person  not  on  the  slate 
nominated  for  election  by  the  DTCC 
Board. 

GSCC's  Certificate  of  Incorporation 
and  By-Laws  will  be  revised  to  reflect 
the  changes  in  GSCC's  corporate 
governance  structure.  GSCC's  Certificate 


of  Incorporation  shall  be  amended  and 
restated  in  accordance  with  Section  807 
of  the  New  York  Business  Corporation 
Law  as  follows: 

•  Current  Article  2  of  the  Certificate 
of  Incorporation  will  be  revised  to  state 
that  the  purposes  for  which  GSCC  is 
formed  are  to  engage  in  any  lawful  act 
or  activity  for  which  corporations  may 
be  organized  under  New  York  Business 
Corporation  Law,  provided,  however, 
that  GSCC  is  not  formed  to  engage  in 
any  act  or  activity  requiring  the  consent 
or  approval  of  any  state  official, 
department,  board,  agency,  or  other 
body  without  first  obtaining  the  consent 
of  such  body. 

•  The  supermajority  voting 
provisions  previously  contained  in 
Article  3  will  be  deleted  since  they  will 
be  unnecessary  because  DTCC  through 
its  wholly-owned  subsidiary, 
Acquisition  Company,  will  be  the 
controlling  shareholder  of  GSCC. 

•  Current  article  4  of  the  Certificate  of 
Incorporation,  which  provides  for 
removal  of  directors  by  shareholders, 
will  be  deleted  as  rediuidant  because 
the  By-Laws  contain  a  substantially 
similar  provision. 

•  Because  there  are  no  Class  B 
common  shares  currently  outstanding 
and  because  there  are  no  plans  to  issue 
any  such  shares  prior  to  or  subsequent 
to  the  proposed  integration.  Article  5  (as 
revised.  Article  3)  of  the  Certificate  of 
Incorporation  will  be  modified  to 
eliminate  Class  B  shares.  Because  GSCC 
will  no  longer  have  any  Class  A  shares, 
will  be  deleted.  Article  7  (as  revised. 
Article  5)  will  be  amended  to  eliminate 
the  references  to  classes  of  shares. 

•  A  new  Article  4  will  be  inserted  to 
provide  that  GSCC  shareholders  may 
take  action  by  written  consent  without 
a  meeting  as  long  as  such  consent  is 
signed  by  the  holders  of  outstanding 
shares  having  no  less  than  the  minimum 
number  of  votes  that  would  be 
necessary  to  authorize  or  take  such 
action  at  a  meeting  at  which  all  shares 
entitled  to  vote  thereon  were  present 
and  voted. 

•  A  new  Article  6  will  be  inserted  to 
limit  liability  of  the  directors  to  GSCC 
and  its  shareholders  for  any  breach  of 
dufy  provided  that  such  limitation  is 
consistent  with  the  provisions  of  the 
New  York  Business  Corporation  Law. 

•  8A,  SB,  and  9  will  be  eliminated 
because  most  of  the  content  of  those 
articles  is  no  longer  relevant  or  will  not 
be  relevant  after  the  proposed 
integration  since  GSCC  will  have  a 
controlling  shareholder,  DTCC  through 
its  wholly-owned  subsidiary 
Acquisition  Company.  GSCC's  Rules 
currently  address  the  subject  of 
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allocation  of  liability  of  failed 
participants." 

•  Article  10.  which  refers  to  the 
election  of  the  Vice  Chairman  of  the 
Board  pursuant  to  a  shareholder 
agreement,  will  be  deleted  because  the 
GSCC  Shareholder  Agreement  will  be 
terminated  as  part  of  the  proposed 
integration. 

After  the  proposed  integration. 
Acquisition  Company,  which  is  wholly 
owned  by  DTCC,  will  be  the  majority  of 
sole  (depending  on  whether  all  current 
GSCC  shareholders  tender  their  shares 
under  the  Exchange  Offer)  shareholder 
of  GSCC.  In  order  to  promote  efficiency 
in  the  governance  of  the  Operation 
Subsidiaries  after  the  Plan  is  completed, 
GSCC's  current  By-Laws  will  be  placed 
with  a  set  of  By-Laws  that  generally 
conform  to  NSCC's  By-Laws. »" 

n.  Discussion 

The  Commission  finds  that  GSCC's 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A{b)(3)(C) "  of  the  act 
Section  17A(b)(3){C)  requires  that  a 
clearing  agency's  rules  assure  the  fair 
representation  of  its  shareholders  (or 
members)  and  participants  in  the 
selection  of  its  direction  and 
administration  of  its  affairs.  The 
Commission  finds  that  GSCC's  proposal 
is  consistent  with  this  requirement 
because  the  integration  plan  should 
provide  GSCC  members  with  a 
reasonable  opportunity  to  acquire 
common  stock  in  DTCC  based  on  their 
use  of  GSCC  and  should  provide  GSCC 
members  through  their  holding  of  DTCC 


'GSCC  will  make  a  separate  rule  filing  under 
Section  19(b|  of  the  Act  concerning  amendments  to 
its  Rules  to  appropriately  reflect  the  integration. 

">GSCC's  By-Uws  will  differ  from  NSCCs  By- 
Laws  in  that  (i)  all  references  will  be  gender- 
neutral,  (ii)  Section  1.2  will  provide  that  a  majority, 
rather  than  twenty-five  percent,  of  all  outstanding 
shares  may  make  a  demand  to  call  a  special 
meeting,  (iiij  Section  1.4  will  provide  for  the  ability 
to  notify  shareholders  of  shareholder  meetings 
electronically,  (iv)  Section  1.2  will  set  the  number 
of  directors  at  a  minimum  of  fifteen  and  maximum 
of  twenty-five,  rather  than  twenty-seven,  (v)  Section 
2.1  will  provide  that  the  number  of  directors  at  any 
time  shall  be  determined  by  GSCC's  Board  of 
Directors,  (vi)  Section  2.9  will  provide  that  GSCC's 
directors  that  are  also  GSCC  or  DTGC  officers  may 
not  serve  on  the  Audit  Committee,  (vii)  Section  3.1 
will  state  that  the  GSCC  officers  wiD  include  those 
required  by  statute  and  may  include  a  Chief 
Executive  Officer,  (viii)  the  provision  in  Section  3.3 
that  the  President  shall  be  the  Chief  Executive 
Officer  will  be  eliminated,  (ix)  the  provision  in 
Section  3.4  that  Managing  Directors  shall,  upon 
request,  advise  and  assist  the  Chief  Operating 
Officer  will  be  eliminated,  and  (x)  Article  VIII  will 
provide  that  a  majority  of  the  holders  of  all 
outstanding  shares,  rather  than  all  the  holders  of  all 
outstanding  shares,  may  amend  GS(£'s  By-Laws. 

"  15  U.S.C.  78q-l(bH3)(C). 


stock  with  adequate  and  fair 
representation  in  the  selection  of 
GSCC's  directors  and  in  the 
administration  of  GSCC's  affairs. 
Furthermore,  GSCC  members  will  have 
an  opportunity  to  advise  DTCC  through 
the  new  Fixed  Income  Operations  and 
Planning  Committee  and  Membership 
and  through  the  Risk  Management 
Committee  that  will  be  composed,  in 
part,  of  GSCC  members. 

GSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
such  approval  will  allow  GSCC  to 
amend  its  rules  to  begin  its  integration 
in  accordance  with  the  schedule  for  the 
integration  of  GSCC,  MBSCC,  and  EMCC 
with  DTCC.  The  Commission  is 
approving  the  proposed  rule  change 
prior  to  the  end  of  the  comment  period 
in  order  that  GSCC  may  begin  its 
integration  in  accordance  with  the 
schedule  for  the  integration  of  GSCC, 
MBSCC.  and  EMCC  with  DTCC. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No,  SR- 
GSCC-2001-11)  be,  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-27421  Filed  10-31-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44988;  File  No.  SR- 
MBSCC-2001-01] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  To 
Arrangements  To  Integrate  MBS 
Clearing  Corporation  and  Tlie 
Depository  Trust  &  Clearing 
Corporation 

October  25,  2001, 

On  August  22,  2001,  the  MBS 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  a 
proposed  rule  change  (File  No.  MBSCC- 
2001-01).  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
October  10,  2001, ^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  will  modify 
MBSCC's  organizational  documents  to 
facilitate  its  integration  with  the 
Depository  Trust  and  Clearing 
Corporation  ("DTCC")  ("Plan").  The 
primary  purpose  of  the  Plan,  which  was 
approved  by  MBSCC's  Board  of 
Directors  on  July  19,  2001,  is  to 
ultimately  harmonize  the  processing 
streams  at  MBSCC,  the  Government 
Securities  Clearing  Corporation 
("GSCC"),3  the  Emerging  Markets 
Clearing  Corporation  ("EMCC"),-*  The 
Depository  Trust  Company,  and  the 
National  Securities  Clearing  Corporation 
("NSCC")  5  (collectively,  the  "Operating 
Subsidiaries")  for  the  clearance  and 
settlement  of  institutional  and  broker 
transactions  by  integrating  all  of  the 
Operating  Subsidiaries  with  DTCC, 


M7CFI^200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  44838 
(Sept.  24,  2001),  66  FR  51701. 

'  Because  of  the  current  functional  integration  of 
operations  of  MBSCC  and  GSCC,  the  integration  of 
MBSCC  with  DTCC  is  contingent  upon  the 
successful  integration  of  GSCC  with  DTCC  and  vice 
versa.  Securities  Exchange  Act  Release  Nos.  44985 
(Oct.  2,  2001),  66  FR  51698  (Oct.  10,  2001);  44989 
(Oct.  25,  2001)  IFile  No.  SR-GSOC-2001-Oll. 

*  Pursuant  to  a  separate  plan  for  the  integration 
of  EMCC  with  DTCC,  it  is  contemplated  that  EMCC 
will  become  an  operating  subsidiary  of  DTCC  at  the 
same  time  that  MBSCC  and  GSCC  become  operating 
subsidiaries  of  DTCC.  However,  the  integration  of 
MBSCC  and  GSCC  with  DTCC  is  not  contingent  on 
the  integration  of  EMCC  with  DTCC  and  vice  vorsa. 
Securities  Exchange  Act  Release  Nos.  44896  (Oct. 
2,  2001),  66  FR  51695  (Oct.  10,  2001):  44987  (Oct. 
25,  2001)  [File  No.  SR-EMCC-2001-031. 

^  DTC  and  NSCC  are  already  wholly  owned 
subsidiaries  of  DTCXl 
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Under  the  Plan,  MBSCC  and  DTCC  will 
take  the  following  initial  actions, 

(1)  Conduct  an  Exchange  Offer.  DTCC 
will  form  (i)  a  company  that  will  engage 
in  a  merger  with  MBSCC  ("Operating 
Company"),  (ii)  a  company  that  will 
own  all  of  the  capital  stock  of  Operating 
Company  ("Holding  Company"),  and 
(iii)  an  acquisition  subsidiary 
("Acquisition  Company")  that  will 
make  an  exchange  offer  ("Exchange 
Offer")  for  Holding  Company  shares,  as 
described  below,  and  hold  all  shares  of 
Holding  Company  received  pursuant  to 
the  Exchange  Offer.  Under  the  terms  of 
the  Exchange  Offer,  Operating  Company 
will  merge  with  MBSCC  in  a  transaction 
("Merger")  in  which  (i)  the  MSBCC 
shareholders  will  receive  an  equal 
number  and  class  of  shares  of  Holding 
Company  stock  for  their  shares  of 
MBSCC  Class  A  and  Class  B  common 
stock;  (ii)  all  of  the  shares  of  MBSCC 
will  be  canceled;  and  (iii)  all  the  shares 
of  Holding  Company  stock  owned  by 
DTCC  will  be  canceled.  MBSCC 
shareholders  will  have  the  opportunity 
to  vote  against  the  Merger  and  to 
exercise  their  appraisal  rights.  MBSCC 
will  be  the  surviving  corporation  of  the 
Merger. 

The  Acquisition  Company  will 
conduct  the  Exchange  Offer  whereby 
Holding  Company's  shareholders  i.e., 
former  MBSCC  Shareholders  will  have 
the  opportunity  to  exchange  their  shares 
of  Holding  Company  common  stock  for 
shares  of  DTCC  common  stock  on  the 
basis  of  the  adjusted  book  value  of  the 
shares  of  MBSCC  common  stock  that 
they  exchanged  for  their  shares  of 
Holding  Company  common  stock  and 
the  adjusted  book  value  of  the  DTCC 
common  shares.*''  Following  a  successful 
Exchange  Offer,  (i)  Acquisition 
Company  will  be  the  majority  or  sole 
(depending  on  whether  all  Holding 
Company  shareholders  agree  to  tender 
their  shares)  shareholder  of  Holding 
Company;  (ii)  Holding  Company  will  be 
the  sole  shareholder  of  MBSCC;  and  (iii) 
any  non-tendering  Holding  Company 
shareholders  (former  MBSCC 
Shareholders)  will  be  minority 
shareholders  of  Holding  Company. 


"Adjusted  book  value  of  MBSCC  shares  will 
equal  book  value  less  the  retained  earnings  of 
MBSCCJat  thetimeof  (orasof  theend  of  the  Usl 
full  preceding  calendar  month)  the  iiilpgration  of 
MB.SCC  with  DTCC.  Such  r»!taine<l  earnings  will 
thereafter  be  used  only  to  support  the  business  of 
MBSCC.  Adjusted  book  value  of  the  DTfT,  common 
shares  will  equal  book  value  less  the  smaller  of  (i) 
the  retained  ciminRs  of  DT(X;  aitribulable  to  the 
retained  earnings  of  NS(X  at  the  lime  of  the 
integration  of  NSCC  and  DTC  with  DTCC  in  1999 
or  Iii)  the  retained  eurnings  of  DTCC  attributable  to 
the  retained  earnings  of  NSCC  at  the  time  of  (or  as 
of  the  last  full  preceding  calendar  month)  the 
integration  of  MBSCC  v.  ith  DTa:. 


As  a  matter  of  DTCC  policy,  MBSCC's 
retained  earnings  at  the  time  of  (or  as  of 
the  end  of  the  last  full  preceding 
calendar  month)  the  integration  of 
MBSCC  with  DTCC  will  be  dedicated  to 
supporting  MBSCC's  business. 
Acquisition  Cx)mpany  and  DTCC  will 
not  engage  in  clearing  agency  activities. 
Certain  support  functions,  including 
human  resources,  finances,  audit, 
general  administration,  and  corporate 
commimications  will  continue  to  be 
centralized  in  DTCC  and  be  provided  by 
DTCC  to  MBSCC  pursuant  to  service 
contracts. 

(2)  Change  MBSCC's  Shareholder 
Agreement.  MBSCC's  Shareholder 
Agreement  will  be  terminated, 

(3)  Select  New  MBSCC's  Directors. 
D'TCC,  through  its  wholly-owned 
subsidiary.  Acquisition  Company,  will 
elect  as  directors  of  MBSCC  the  persons 
elected  by  the  shareholders  of  DTCC  to 
be  the  directors  of  DTCC'  As  a 
subsidiary  of  the  Holding  Company  (and 
indirect  subsidiary  of  Acquisition 
Company),  MBSCC  will  continue  to 
operate  essentially  as  it  does  currently, 
offering  its  own  services  to  its  own 
members  pursuant  to  separate  legal 
arrangements  and  separate  risk 
management  procedures. 

As  a  part  of  the  integration,  a 
structure  will  be  implemented  allowing 
for  the  fair  representation  of  the 
members  of  each  of  the  Operating 
Subsidiaries  in  the  governance  of  DTCC, 
Specifically,  the  DTCC  shareholders, 
consisting  of  the  current  shareholders  of 
DTCC  and  the  shareholders  of  MBSCC, 
GSCC,  and  EMCC,  which  become 
shareholders  of  DTCC  as  a  result  of  the 
Plan,  will  elect  the  persons  to  ser\'e  on 
the  Board  of  Directors  of  DTCC.  These 
individuals  will,  in  turn,  be  selected  by 
DTCC  to  serve  as  the  directors  of  each 
of  the  Operating  Subsidiaries.  On  a 
periodic  basis  to  be  determined  by  the 
DTCC  Board,  rights  to  purchase  DTCC 
common  stock  will  be  reallocated  to 
shareholders  using  the  services  of  any 
one  or  more  of  the  Operating 
Subsidiaries  based  upon  their  usage. 
Shareholders  may.  but  will  not  be 
obligated  to,  purchase  some  or  all  of  the 
DTCC  common  stock  to  which  they  are 
entitled.  Holders  of  DTCC  common 
stock  will  be  entitled  to  cumulative 
voting  in  the  election  of  directors. 


"Given  the  MBSCC's  initial  post-integration 
board  would  be  elected  upon  the  effectiveness  of 
the  integration  plan,  MB.StX  has  determined  to 
postpone  its  2001  annual  election  of  directors, 
which  would  normally  occur  near  calendar  year- 
end,  with  the  current  Bo^rd  remaining  in  office 
until  the  Plan  is  effc<:tuated.  Should  the  Plan  not 
become  effective  by  March  31,  2002,  MBSCC  will 
call  an  annual  meeting  for  the  election  of  directors 
pursuant  to  Its  current  procedures. 


(4)  Form  New  Committees.  DTCC  will 
create  a  Fixed  Income  Operations  and 
Planning  Committee  that  will  include 
representatives  of  members  of  each  of 
MBSCC  and  GSCC.  The  Fixed  Income 
Operations  and  Planning  Committee 
will  advise  the  DTCC  Board  and 
management  on  its  policies  and 
procedures  with  respect  to  the  fixed 
income  products  and  services  of  the 
Operating  Subsidiaries  and  will  have 
certain  other  responsibilities  to  be 
assigned  to  the  Committee. 

Furthermore.  MBSCC  and  GSCC  will 
establish  a  joint  GSCC/MBSCC 
Membership  and  Risk  Management 
Committee,  which  will  be  comprised  of 
representatives  of  participants  of 
MBSCC  and  GSCC.  The  joint  GSCC/ 
MBSCC  Membership  and  Risk 
Management  Committee  will  advise  the 
Boards  of  Directors  and  management  of 
MBSCC  and  GSCC  with  respect  to 
membership,  credit,  and  risk  matters, 
and  will  have  certain  other 
responsibilities  assigned  to  it. 

(5)  Change  DTCCs  and  MBSCCs 
Governing  Documents.  DTCCs 
Certificate  of  Incorporation,  By-Laws, 
and  Shareholders  Agreement  ("Basic 
Documents")  will  be  amended  to  extend 
to  the  shareholders  of  MBSCC,  GSCC, 
and  EMCC.  which  become  shareholders 
of  DTCC  as  a  resuU  of  the  Plan,  the 
rights  that  the  shareholders  of  DTCC 
currently  have  and.  in  particular,  to 
satisfy'  the  Fair  Representation 
Requirement  of  section  1 7A  of  the 
Exchange  Act."  In  this  regard,  the  Basic 
Documents  will  provide  for  the 
following: 

•  The  persons  elected  as  directors  to 
the  DTCC  Board  will  also  serve  as  the 
directors  of  each  of  the  Operating 
Subsidiaries,  including  MBSCC. 

•  Other  than,  as  is  currently  the  case, 
one  director  appointed  to  the  DTCC 
Board  by  the  New  York  Stock  Exchange. 
Inc.,  as  the  owner  of  DTCC  preferred 
stock,  and  one  director  appointed  to  the 
DTCC  Board  by  the  National 
Association  of  Securities  Dealers,  Inc., 
as  the  owner  of  DTCC  preferred  stock, 
all  directors  will  be  elected  annually  by 
the  owners  of  DTCC  common  stock. 

•  As  discussed  above,  the  rights  to 
purchase  DTCC  common  stock  will  be 
reallocated  to  the  users  of  each  of  the 
Operating  Subsidiaries  based  upon  their 
usage.  Under  the  Basic  Documents, 
these  rights  will  be  reallocated  on  a 
periodic  basis  to  be  determined  by  the 
DTCC  Board. 

•  The  owners  of  DTCC  common  stock 
will  be  able  to  exercise  cumulative 
voting  in  the  election  of  directors  of 
DTCC. 
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•  With  respect  to  the  nomination 
process,  each  year  the  DTCC  Board  will 
appoint  a  nominating  committee  that 
may  include  both  members  and 
nonmembers  of  the  DTCC  Board.  After 
soliciting  suggestions  from  all  users  of 
each  of  the  Operating  Subsidiaries  of 
possible  nominees  to  fill  vacancies  on 
the  DTCC  Board,  the  nominating 
committee  will  recommend  a  slate  of 
nominees  for  the  full  DTCC  Board.  The 
DTCC  Board  may  make  changes  in  that 
slate  before  submitting  nominations  to 
the  holders  of  DTCC  common  stock  for 
election.  The  election  ballot  included  in 
the  proxy  materials  will  provide  an 
opportunity  for  stockholders  to  cast 
their  votes  for  a  person  not  listed  as  a 
nominee.  Because  the  Basic  Documents 
will  provide  for  cumulative  voting, 
certain  large  holders  of  DTCC  common 
stock  may  have  a  sufficient  number  of 
shares  to  elect  a  person  not  on  the  slate 
nominated  for  election  by  the  DTCC 
Board. 

MBSCC's  Certificate  of  Incorporation 
and  By-Laws  will  be  revised  to  reflect 
the  changes  in  MBSCC's  corporate 
governance  structure.  MBSCC's 
Certificate  of  Incorporation  will  be 
amended  and  restated  in  accordance 
with  section  245  of  the  Delaware 
General  Corporation  Law  ("section 
245")  as  follows: 

•  The  amended  and  restated 
Certificate  of  Incorporation  shall  contain 
a  preamble  and  recitals  pursuant  tn 
section  245. 

•  The  fourth  article  of  the  Certificate 
of  Incorporation  shall  be  amended  to 
eliminate  all  references  to  Class  A  and 
Class  B  Common  Stock,  including  the 
right  of  holders  of  Class  B  Common 
Stock  to  elect  one  MBSCC  director. 
References  to  Class  B  Common  Stock, 
including  the  right  of  holders  of  Class  B 
Common  Stock  to  elect  a  director,  will 
be  longer  be  necessary  as  MBSCC  will 
be  wholly-owned  by  Holding  Company. 
All  of  MBSCC's  directors  will  be  elected 
by  DTCC  through  its  wholly-owned 
subsidiary.  Acquisition  Company, 
which  will  be  the  majority  or  sole 
(depending  on  how  many  Holding 
Company  shareholders,  i.e.,  former 
MBSCC  shareholders,  tender  their  Hold 
Company  shares  in  the  Exchange  Offer) 
shareholders,  of  Holding  Company.  The 
former  holders  of  MBSCC  Class  B 
Common  Stock,  as  well  as  the  former 
holders  of  Class  A  Common  Stock,  that 
participate  in  the  Exchange  Offer  will 
have  the  opportimity  to  participate  in 
the  governance  of  DTCC  through  the 
election  of  DTCC's  directors. 

•  The  fifth  article  of  the  Certificate  of 
Incorporation  shall  be  stricken  as 
permitted  by  section  245  of  the 


Delaware  Corporation  Law  and  the 
sixth,  seventh,  ninth  and  tenth  articles 
of  the  Certificate  of  Incorporation  shall 
be  deleted  as  unnecessary.  The 
remaining  articles  shall  be  renumbered 
accordingly. 

•  The  eighth  article  (as  revised,  the 
fifth  article)  of  the  Certificate  of 
Incorporation  shall  be  modified  to 
include  a  reference  to  a  testator  or 
intestate  of  a  person  that  is  being 
indemnified. 

After  the  proposed  integration. 
Acquisition  Company,  which  is  wholly 
owned  by  DTCC,  will  be  the  majority  or 
sole  (depending  on  whether  all  Holding 
Company  shareholders,  i.e.  former 
MBSCC  Shareholders,  tender  their 
shares  during  the  Exchange  Offer) 
shareholder  of  Holding  Company, 
which,  in  turn,  will  be  the  sole 
shareholder  of  MBSCC.  In  order  to 
promote  efficiency  in  the  governance  of 
Operating  Subsidiaries  after  the  Plan  is 
completed,  the  current  By-Laws  of 
MBSCC  will  be  replaced  with  a  set  of 
By-Laws  that  generally  conform  to 
NSCC's  By-Laws." 

II.  Discussion 

The  Commission  finds  that  MBSCC's 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
section  17A(b)(3)(C)  'o  of  the  Act. 
Section  17A(b)(3)(C)  requires  that  a 
clearing  agency's  rules  assure  the  fair 
representation  of  its  shareholders  (or 
members)  and  participants  in  the 


''The  niodificatiuns  incluile  (i)  milking  all 
references  oender-neutral.  (ii)  changing  the 
references  to  the  .Stale  of  New  York  to  the  State  of 
Delaware  (except  the  reference  in  section  5.2).  (iii) 
providing  in  section  1.2  that  a  majority,  rather  than 
twenty-five  percent,  of  all  outstanding  shares  may 
make  a  demand  to  call  a  special  meeting,  (iv) 
providing  for  the  ability  to  notify  shareholders  of 
shareholder  mi»etings  electronically  in  section  1.4 
(v)  deleting  the  provision  addressing  shareholder 
action  by  written  consent  because  this  is  addressed 
under  Delaware  law.  (vi)  setting  the  number  of 
dire<;tors  in  section  2.1  at  a  minimum  of  fifteen  and 
maximum  of  twenty-five,  rather  than  twenty-seven, 
(viil  providing  in  section  2.1  that  the  number  of 
directors  at  any  time  shall  be  determined  by  the 
Board  of  Directors  of  MB.StX^.  (viii)  providing  in 
section  2.9  that  directors  of  MBSCC  that  are  also 
officers  of  GSCC  or  DTCC.  rather  than  directors, 
officers,  or  employees  of  any  MBSCC  shareholders, 
may  not  serve  on  the  Audit  Committee,  (ixj 
providing  in  section  3.1  that  the  officers  of  MBSC:C 
will  include  those  required  by  statute  and  may 
include  a  Chief  Executive  Officer,  (x)  eliminating 
the  provision  in  section  3.3  that  the  President  shall 
be  the  Chief  Exe<:utive  Officer,  (xi)  eliminating  the 
provision  in  section  3.4  that  Managing  Directors 
shall  upon  request  advise  and  assist  the  Chief 
Operating  Officer,  and  (xii)  providing  in  Article  VIII 
that  a  majority  of  the  holders  of  all  outstanding 
shares,  rather  than  all  the  holders  of  all  outstanding 
shares,  may  amend  the  MBS(;C  By-Laws. 

■"15U.S.C.  78q-l(b)(3)(C). 


selection  of  its  direction  and 
administration  of  its  affair.  The 
Commission  finds  that  MBSCC's 
proposal  is  consistent  with  this 
requirement  because  the  integration 
plan  should  provide  MBSCC  members 
with  a  reasonable  opportunity  to  acquire 
common  stock  in  DTCC  based  on  their 
use  of  MBSCC  and  should  provide 
MBSCC  members  through  their  holding 
of  DTCC  stock  with  adequate  and  fair 
representation  in  the  selection  of 
MBSCC's  directors  and  in  the 
administration  of  MBSCC's  affairs. 
Furthermore,  MBSCC  members  will 
have  an  opportunity  to  advise  DTCC 
through  the  new  Fixed  Income 
Operations  and  Planning  Committee 
and  Membership  and  through  the  Risk 
Management  Committee  that  will  be 
composed,  in  part,  of  MBSCC  members. 

MBSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  because 
such  approval  will  allow  MBSCC  to 
begin  its  integration  in  accordance  with 
the  schedule  for  the  integration  of 
MBSCC,  GSCC,  and  EMCC  with  DTCC 
The  Commission  is  approving  the 
proposed  rule  change  prior  to  the  end  of 
the  comment  period  in  order  that 
MBSCC  may  begin  its  integration  in 
accordance  with  the  schedule  for  the 
integration  of  MBSCC,  GSCC.  and  EMCC 
with  DTCC. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-2001-01)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  01-27420  Filed  10-31-01:  8:45  am) 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[Release  rto.  34-44983;  RIe  No.  SR-PCX- 
00-25] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttM  Pacific  Exchange,  Inc.,  as 
Amended,  and  Notice  of  Rling  and 
Order  Granting  Accelerated  Approval 
to  Amendment  Nos.  4  and  5 
Concerning  the  Establishment  of  the 
Archipelago  Exchange  as  the  Equities 
Trading  Facility  of  PCX  Equities,  Inc. 

October  25.  2001. 

I.  Introduction 

On  July  31 ,  2000,  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  to 
create  a  new  electronic  trading  facility 
called  the  Archipelago  Exchange 
("ArcaEx").  The  PCX  filed  Amendment 
No.  1  to  the  proposal  on  November  9, 
2000.  The  proposed  rule  change,  as 
amended  by  Amendment  No.  1 ,  was 
published  for  comment  and  appeared  in 
the  Federal  Register  on  December  15, 
2000.3  The  Conunission  received  10 
comment  letters.*  The  PCX  filed 
Amendment  No.  2  to  the  proposal  on 
February  27,  2001.  On  April  20,  2001, 
the  PCX  filed  Amendment  No.  3  to  the 
proposal,  which  replaced  Amendment 


1 15  U.S.C.  78s(b)(l). 

il7CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  43608 
(November  21.  2000).  65  FR  78822  (December  15. 
2000). 

*  Letter  from  Lanny  A.  Schwartz,  Executive  Vice 
President  and  General  Counsel,  Philadelphia  Stock 
Exchange,  to  Jonathan  G.  Katz,  Secretary.  SEC. 
dated  Dec.  21.  2000  ("Phlx  letter"):  letter  from  John 

F.  Malitzis.  Associate  General  Counsel,  Nasdaq 
Stock  Market  Inc.,  to  Jonathan  G.  Katz.  Secretary. 
SEC,  dated  Dec.  28.  2000  ("Nasdaq  Letter  1");  letter 
from  San  Francisco  Specialists  Association  to 
Jonathan  G.  Katz.  Secretary,  SEC.  dated  Jan.  3.  2001 
("SFSA  Letter'");  letter  from  Los  Angeles  Specialists 
Association,  to  Jonathan  G.  Katz.  Secretary,  SEC, 
dated  Jan.  4.  2001  ("LASA  Letter  ");  letter  from 
David  Hultman.  D.A.  Davidson  &  Co..  to  Jonathan 

G.  Katz,  Secretary,  SEC.  dated  Jan.  5,  2001  ( "D.A. 
Davidson  Letter""):  letter  from  Jeffrey  T.  Brown, 
Cincinnati  Stock  Exchange,  to  Jonathan  G.  Katz. 
Secretary,  SEC,  dated  Jan.  8,  2001  ("CSE  Letter""); 
letter  from  Richard  G.  Kefchum.  President.  Nasdaq 
Stock  Market  Inc.,  to  Jonathan  G.  Katz.  Secretary, 
SEC,  dated  Jan.  22.  2001  ("Nasdaq  Letter  2""):  letter 
from  Robert  R.  Glaul>er.  Chief  Executive  Officer  and 
President,  NASD  Regulation.  Inc..  to  Jonathan  G. 
Katz,  Secretary.  SEC.  dated  Jan.  26.  2001  ("NASD 
Regulation  Letter");  letter  from  Steve  Wunsch, 
President.  Arizona  Stock  Exchange,  to  )onathan  G. 
Katz,  Secretary,  SEC,  dated  Feb.  1,  2001  ( "AZX 
Letter"');  and  letter  from  Michael  T.  Dorsey,  Senior 
Vice  President.  General  Counsel  and  Secretary, 
Knight  Trading  Group,  Inc..  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  Feb.  9,  2001  ("Knight  Letter 
1"). 


No.  2  in  its  entirety.  Notice  of  the 
proposed  rule  change,  as  amended  by 
Amendment  No.  3.  was  published  in  the 
Federal  Register  on  May  8,  2001.^  The 
Commission  received  two  comment 
letters  on  Amendment  No.  3.**  On  July 
19,  2001,  the  PCX  filed  Amendment  No. 
4  to  the  proposed  rule  change.^  On 
October  9,  2001,  the  PCX  filed 
Amendment  No.  5  to  the  proposed  rule 
change.  This  order  approves  the  PCX's 
proposed  rule  change,  as  amended, 
publishes  notice  of  Amendment  Nos.  4 
and  5  to  the  proposed  rule  change,  and 
grants  accelerated  approval  of 
Amendment  Nos.  4  and  5. 

n.  Description  of  the  Proposal 

A.  Introduction 

The  PCX  proposes  to  establish  ArcaEx 
as  the  new  electronic  communications 
and  trading  facility  «  of  its  subsidiary, 
PCX  Equities,  Inc.  ("PCXE  ").  Operating 
in  place  of  PCXE's  traditional  trading 
floor,  the  ArcaEx  facility  would 
automatically  execute  orders  in  equity 
securities  listed  or  traded  on  the  PCXE.^ 
As  described  further  below,  ArcaEx 
market  makers  would  replace  the  PCX's 
traditional  floor  specialists.'" 

As  a  facility  of  the  PCX,  ArcaEx 
would  be  subject  to  the  Commission's 
oversight  and  examination. 
Consequently,  the  Commission  would 
have  the  same  authority  to  oversee  the 
premises,  personnel,  and  records  of 
ArcaEx  as  it  currently  has  with  respect 
to  the  PCX.  In  addition,  the  PCX  would 
be  fully  responsible  for  all  activity  that 
takes  place  through  ArcaEx,  and  persons 
using  ArcaEx  would  be  subject  to  PCXE 
rules.  For  example,  under  the  proposal, 
the  PCX  would  conduct  all  necessary 
surveillance  of  the  operation  of  ArcaEx 


*  Securities  Exchange  Act  Release  No.  44233 
(April  30,  2001).  66  FR  23291  (May  8,  2001). 

*  See  letter  from  Michael  T.  Dorsey.  Senior  Vice 
President,  General  Counsel  and  .Secretary,  Knight 
Trading  Group.  Inc..  to  Jonathan  G.  Katz,  Secretary. 
SEC,  dated  June  22,  2001  ("Knight  Letter  2")  and 
letter  from  Richard  G.  Ketchum.  President,  Nasdaq 
Stock  Market  Inc..  to  Jonathan  G.  Katz.  Secretary. 
SEC.  dated  June  4.  2001  ( "Nasdaq  Letter  3"). 

'  In  Amendment  No.  4  to  the  proposed  rule 
change,  the  PCX  added  new  subsection  (d)  to 
proposed  PCXE  Rule  14.3.  which  would  require 
that  Archipelago  Exchange  LLC  and  Archipelago 
Holdings  LLC  maintain  all  books  and  records 
related  to  the  ArcaEx  within  the  United  States.  In 
addition,  the  PCX  made  technical  changes  to 
various  proposed  rules.  By  letter  dated  October  24. 
2001.  Archipelago  Holdings  LLC  withdrew  its  Form 
1  application  to  register  as  an  exchange. 

"  See  15  U.S.C.  78c(a)(2)  (definition  of  "facility"). 

«  The  PCX  has  delegated  its  self-regulator)' 
authoritv  to  the  PCXE.  See  Securities  Exchange  .Act 
Release  No.  42759  (May  5.  2000).  65  FR  30654  (May 
12.2000). 

'"The  proposal  does  not  require  that  a  market 
maker  be  assigned  to  every  PCXE  security.  See 
proposed  PCXE  Rule  l.l(u)  (definition  of  "market 
maker'"). 


and  would  maintain  an  audit  trail  of 
trading  through  ArcaEx.  The  PCX  would 
rely  on  its  own  regulatory  staff,  and  not 
on  the  employees  of  ArcaEx  or  its  parent 
con^panies,  to  perform  its  regulatory 
functions  concerning  ArcaEx. 

The  Archipelago  Exchange  LLC,  a 
subsidiary  of  Archipelago  Holdings 
LLC,  would  operate  the  ArcaEx  facility, 
and  would  be  responsible  for  ArcaEx's 
business  activities  to  the  extent  that 
those  activities  are  not  inconsistent  with 
the  regulatory  and  oversight  functions  of 
the  PCX  and  PCXE."  This  means  that 
Archipelago  Exchange  LLC  will  not 
interfere  with  the  PCX's  self-regulator\' 
responsibilities.  The  PCX  currently  has 
a  10%  ownership  interest  in 
Archipelago  Holdings  LLC-  Pursuant 
to  contractual  agreement,  the  PCX  has 
the  right  to  appoint  a  representative  to 
the  board  of  Archipelago  Holdings  LLC. 
The  current  rules  of  PCXE  allow  an 
officer  or  director  of  a  PCX  trading 
facility  to  have  a  single  seat  on  the 
PCXE's  board.'3  By  operation  of  PCX 
rules,  the  books,  records,  premises, 
officers,  directors,  agents,  and 
employees  of  Archipelago  Exchange 
LLC,  which  owns  and  operates  the 
ArcaEx,  would  be  deemed  to  be  those  of 
the  PCX  and  PCXE  for  purposes  of  the 
Act.  Moreover,  all  officers  and  directors 
of  AicaEx's  parent  company. 
Archipelago  Holdings  LLC.  would  be 
deemed  officers  and  directors  of  PCX 
and  PCXE  for  purposes  of  the  Act.'"* 


' '  See  proposed  PCXE  Rule  14.3.  See  also 
Amendment  No.  3  to  the  proposed  rule  change. 
Securities  Exchange  Act  Release  No.  44233  (April 
30,  2001).  66  FR  23291  (May  8.  2001). 

'2  Sep  PCX  Annual  Report  at  http:// 
Hywi'.pacificex.com/atxjut/iOOlAnnualReport/ 
EQVITIES/equities.hlml.  visited  on  August  21. 
2001. 

"See  Securities  Exchange  Act  Release  No  44442 
(June  18,  2001).  66  FR  33733  (June  25.  2001). 

>«The  relationship  between  the  PCX,  PCXE,  and 
the  Archipelago  entities  is  explained  in  proposed 
PCXE  Rule  14.3.  Under  proposed  PCJCE  Rule 
14.3(a).  the  books,  records,  premises,  officers, 
directors,  agents,  and  employees  of  Archipelago 
Exchange  LLC  would  tie  deemed  to  be  the  books, 
records,  premises,  officers,  directors,  agents,  and 
employees  of  the  PCX  and  PCXE  for  purposes  of 
and  subject  to  oversight  under  the  Act.  The  books 
and  records  of  Archipelago  Exchange  LLC  would  be 
subject  at  all  times  to  inspection  and  copying  by  the 
K^,  PCXE.  and  the  Commission.  I'nder  proposed 
PCXE  Rule  14.3(b),  all  officers  and  directors  of 
.Archipelago  Holdings  LLC  would  be  deemed  to  be 
officers  and  directors  of  the  PCX  and  Pt".XE  for 
purposes  of  and  subject  to  oversight  under  the  .Art. 
Under  proposed  PCXE  Rule  14.3(d).  Archipelago 
Exchange  LLC  and  Archipelago  Holdings  \AA'. 
would  be  required  to  maintain  all  books  and 
records  related  to  the  Archipelago  Exchange  within 
the  United  States.  See  Amendment  No.  4  to  the 
proposed  rule  change. 
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B.  Trading  on  ArcaEx 

Equity  Trading  Pennit  ("CTP") 
Holders  ^^  and  other  users  '•*  of  ArcaEx 
would  be  able  to  submit  orders  to  an 
electronic  file  of  orders,  called  the 
"Area  Book,"  '^  where  trades  would  be 
executed  at  prices  equal  to  or  better  than 
the  national  best  bid  or  offer  ("NBBO"). 
ArcaEx  users  could  choose  to  have  their 
unexecuted  orders  left  on  the  Area 
Book,  returned  to  them,  or  routed  to 
other  markets.'*  A  broker-dealer 
subsidiary  of  Archipelago  Holdings 
LLC,  Wave  Seciirities  LLC  ("Wave"), 
would  serve  as  an  optional  mechanism 
for  routing  the  orders  of  ArcaEx  users  to 
other  market  centers.'^  ArcaEx  users 
who  do  not  choose  to  use  Wave  could 
establish  routing  arrangements  with 
other  providers  of  order-routing  services 
or  use  their  own  proprietary  routing 
mechanisms.  i 

The  Area  Book  would  feature  four 
trading  processes  dealing  with  directed 
orders,^"  display  orders,-'  working 
orders,22  and  tracking  orders,^ ' 
respectively.  In  the  directed  order 
process,  a  user  could  direct  an  order  to 
a  particular  market  maker,  including 
itself. 2''  In  the  display  order  and 
working  order  processes,  orders  would 
be  ranked  and  maintained  in  the  Area 
Book  according  to  price-time  priority 
with  displayed  orders  and  prices  having 
priority  over  undisplayed  orders,  sizes. 
and  prices.  In  the  tracking  order 
process,  orders  that  were  not  filled 
through  the  first  three  processes  could 
be  matched  with  tracking  orders  in 
accordance  with  the  users'  stated 
instructions.  Finally,  at  the  customer's 
option,  orders  not  matched  on  the  Area 


''■  Srt- proposed  PCXE  Rule  1.1(n|f(definilion  of 
•ETP  Holder"). 

""A  user  fs  any  ETP  Holder  or  sponsored 
participant  who  is  authorized  to  obtain  access  to 
ArcaEx.  See  proposed  PCXE  Rule  l.l(oo). 

''See  proposed  PCXE  Rule  1.1|a)(the  An;a  Book 
contains  all  the  user's  orders  in  each  of  the  directed 
order,  display  order,  working  order  and  tracking 
order  processes). 

"See  proposed  PCXE  Rule  7.37  (describing 
ArcaEx's  order  execution  proc:esses|. 
J' As  discussed  more  fully  in  part  IV,  infra.  Wave 
would  also  act  as  an  introducing  broker  and  would 
function  as  an  electronic  communioations  network 
for  the  limited  number  of  securities  that  would  not 
be  eligible  to  trade  on  ArcaEx.  ^ 

2" See  proposed  PCXE  Rule  7.37(d)  (description  of 
"directed  order  process").  j 

2>  See  proposed  PCXE  Rule  7.37(li)(1)  (description 
of  "display  order  process"). 

"See  proposed  PCXE  Rule  7.37(tt)(2)  (description 
of  "working  order  process").  i 

^' See  proposed  PCXE  Rule  7.37(d)  (description  of 
"tracking  order  process"). 

^<  But  see  PCXE  Rule  7.43.  submitted  in 
Amendment  No.  3  to  the  proposed  rule  change.  (A 
market  maker's  ability  to  direct  proprietary  orders 
to  itself  would  be  limited  because  the  practice 
could  violate  just  and  equitab|e  principles  of  trade.l 


Book  may  be  routed  to  a  different 
market  center  for  execution. 

1 .  The  Directed  Order  Process 

Any  market  or  limit  order  to  buy  or 
sell  that  has  been  directed  to  a 
particular  market  maker  is  referred  to  as 
a  "directed  order."  ^s  a  market  maker 
would  be  allowed  to  submit  standing 
"directed  fill"  instructions,  including 
such  parameters  as  the  size  of  the  order, 
the  price  improvement  algorithm,  the 
period  of  time  that  the  instruction  is 
effective,  and  the  identity  of  the  users 
that  may  send  the  market  maker  a 
directed  order.  ^^  A  directed  order 
transaction  would  not  take  place  unless 
a  corresponding  directed  fill  would 
execute  the  trade  at  a  better  price  than 
any  displayed  order  held  in  the  Area 
Book  and  in  any  ease  at  the  NBBO  or 
better.  Directed  orders  and  directed  fills 
are  not  displayed.  Any  directed  order 
that  is  unexecuted  or  partially  executed 
against  a  directed  fill  would  enter  the 
display  order  process. 

2.  The  Display  and  Working  Order 
Processes 

All  limited  price  orders  ^^  submitted 
to  ArcaEx  would  be  ranked  and 
maintained  in  the  display  order  process 
or  the  working  order  process  of  the  Area 
Book.  Orders  in  those  processes  would 
be  ranked  according  to  price-time 
priority  such  that  within  each  price 
level  all  orders  would  be  assigned 
priority  according  to  the  time  of  entry. 

Users  of  ArcaEx  would  be  able  to 
submit  discretionary  orders,  reserve 
orders,  and  all-or-none  orders — 
collectively  referred  to  as  "working 
orders" — that  have  conditional  or 
undisplayed  prices  and/or  sizes.^*  A 
discretionary  order  is  an  order  to  buy  or 
sell  a  stated  amount  of  a  security  at  a 
specified,  undisplayed  price  (the 
"discretionary  price"),  in  addition  to  at 
a  specified,  displayed  price.  For 


'^  See  proposed  PCXE  Rule  7.31(i).  A  directed 
order  is  defined  as  "any  market  or  limit  order  to 
buy  or  sell  which  has  been  directed  to  a  particular 
market  maker  by  the  u.ser." 

^•' See  proposed  PCXE  Rule  7.31  (j).  A  directed  fill 
is  a  limit  order  with  (1)  a  size  that  is  equal  to  or 
less  than  the  size  of  the  directed  order  and  (2)  a 
price  that  improves  the  l»est  bid  or  offer  by  an 
automatically  preset  amount,  which  must  be  equal 
to  or  greater  than  the  minimum  price  improvement 
intpr\'al.  pursuant  to  a  price  improvement 
algorithm:  provided,  however,  that  the  directed  fill 
will  not  be  generated  if  the  price  is  not  equal  to  or 
better  than  the  national  best  bid  or  offer. 

-"  A  "limited  price  order"  is  any  order  with  a 
spet:ified  price  or  prices  (e.g..  limit  orders  and 
working  orders)  other  than  stop  orders.  See 
proposed  PCXE  Rule  1.1  (s).  Directed  orders  and 
tracking  orders  are  limitfsd  price  orders  that  are  not 
displayed  and  are  not  handled  within  the  display 
order  process.  See  proposed  PCXE  Rule  7.31. 

■:»  See  proposed  PCXE  Rule  7.31(h)  (definition  of 
"working  order"). 


example,  a  user  could  submit  an  order 
to  buy  5000  shares  of  XYZ  at  20,  with 
discretion  to  buy  at  a  price  up  to  20.25. 
In  that  case,  the  order  is  represented  at 
a  displayed  price  of  20,  but  under 
prescribed  conditions  the  order  may  be 
filled  partially  or  completely,  at  any 
allowable  price  up  to  the  maximum 
discretionary  price  of  20.25. 

A  reserve  order  is  a  limit  order  with 
a  portion  of  the  size  displayed  and  with 
a  reserve  portion  of  the  size  (the 
"reserve  size")  not  displayed  on  the 
Area  Book.  For  example,  a  user  could 
submit  an  order  to  buy  5000  shares  of 
XYZ  at  20  with  a  request  that  1000 
shares  be  displayed.  Therefore,  the  1000 
shares  would  be  displayed  and  the  4000 
share  reserve  size  would  not  be 
displayed  until  the  displayed  size  is 
exhausted.  An  all-or-none  order  is  a 
limit  order  that  is  to  be  executed  in  its 
entirety  or  not  at  all.  All-or-none  orders 
would  not  be  displayed. 

The  display  order  process  would 
include  market  orders,  limit  orders,  and 
limit  orders  entered  by  market  makers, 
known  as  "Q  orders."  -^  In  addition,  the 
display  order  process  includes  the 
displayed  portions  of  discretionary 
orders  and  reserve  orders.  Discretionary 
orders  would  be  ranked  in  the  display 
order  process  based  on  the  displayed 
price  and  the  time  of  order  entry.  If  a 
discretionary  order  were  decremented, 
it  would  remain  ranked  based  on  the 
displayed  price  and  the  time  of  original 
order  entry.  The  displayed  portion  of 
reserve  orders  would  be  ranked  in  the 
display  order  process  at  the  specified 
limit  price  and  the  time  of  order  entry. 

All-or-none  orders  and  the 
undisplayed  portion  of  discretionary 
orders  and  reserve  orders  would  be 
ranked  in  the  working  order  process. 
Discretionary  orders  would  be  ranked  in 
the  working  order  process  based  on  the 
displayed  price  and  the  time  of  original 
order  entry.  If  a  discretionary  order  were 
decremented,  it  would  retain  its 
standing  in  order  priority.  The  reserve 
portion  of  reserve  orders  would  be 
ranked  in  the  working  order  process 
based  on  the  specified  limit  price  and 
the  time  of  original  order  entry.  If  the 
displayed  portion  of  the  reserve  order 
were  exhausted,  the  displayed  portion 
of  the  reserve  order  would  be  refreshed 
from  the  reserve  portion  at  the  original 
displayed  amount,  and  would  be 
submitted  and  ranked  at  the  specified 
limit  price  and  at  the  new  time  that  the 
displayed  portion  of  the  order  was 
refreshed.  After  the  displayed  portion  of 
a  reserve  order  is  refreshed  from  the 
reserve  portion,  the  reserve  portion 


'"'.See  proposed  PCXE  Rule  7.31(k)  (definition  of 
"Q  order").  A  Q  order  may  not  be  a  working  order. 


Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Notices 


55227 


would  remain  ranked  based  on  the 
original  time  of  order  entry,  while  the 
displayed  portion  would  be  sent  to  the 
display  order  process  with  a  new  time 
stamp.  All-or-none  orders  would  be 
ranked  in  the  working  order  process 
based  on  the  specified  limit  price  and 
the  time  of  order  entry. 

3.  Examples 

The  PCX  offers  the  following  example 
to  clarify  how  orders  would  be  ranked 
in  the  display  and  working  order 
processes.  Suppose  that  users  submit 
the  following  orders  to  ArcaEx: 
10:00  a.m. — Order  A — Limit  order  to 

buy  1000  XYZ  at  20 
10:01  a.m. — Order  B — Reserve  order  to 

buy  5000  XYZ  at  20  (show  1000) 
10:02  a.m. — Order  C — Limit  order  to 

buy  500  XYZ  at  20 
10:03  a.m. — Order  D — Discretionary 

order  to  buy  5000  XYZ  at  20 

(discretion  to  20.25) 
10:04  a.m. — Order  E — All-or-none  to 

buy  1500  XYZ  at  20 
10:05  a.m. — Order  F — Q  order  to  buy 

1000  XYZ  at  20 
10:06  a.m. — Order  G — Limit  order  to 

buy  700  XYZ  at  20 
10:07  a.m.— Order  H-Q  order  to  buy  500 

XYZ  at  20 
10:08  a.m. — Order  I — Discretionary 

order  to  buy  10,000  XYZ  at  20 

(discretion  to  20.25) 

In  the  display  order  process.  Orders 
A-H  would  be  ranked  in  the  Area  Book 
in  the  following  order: 

(1)  Order  A: 

(2)  Order  Bl  (the  displayed  1000 
shares  of  Order  B); 

(3)  Order  C; 

(4)  Order  Dl  (the  displayed  price  of 
20  for  Order  D); 

(5)  Order  F; 

(6)  Order  G; 

(7)  Order  H;  and 

(8)  Order  II  (the  displayed  price  of  20 
for  Order  I). 

In  the  working  order  process,  the 
orders  would  be  ranked  in  the  Area 
book  in  the  following  order: 

(1)  Order  B2  (4000  shares  of  the 
reser\'e  portion  of  Order  B); 

(2)  Order  D2  (the  discretionary  price 
up  to  20.25  for  Order  D); 

(3)  Order  E;  and 

(4)  Order  12  (the  discretionary  price 
up  to  20.25  for  Order  I). 

4.  The  Tracking  Order  Process 

If  an  order  has  not  been  executed  in 
its  entirety  after  progressing  through  the 
directed  order,  display  order,  and 
working  order  processes,  the  order  (or 
the  remaining  portion  of  the  order) 
would  enter  die  tracking  order  process. 
An  incoming  order  may  be  matched  to 


tracking  orders  held  in  the  tracking 
order  process  in  accordance  with  a 
user's  set  parameters,  such  as  maximum 
aggregate  size,  maximum  tradeable  size, 
and  the  price  in  relation  to  the  NBBO. 
Once  a  user  has  entered  the  parameters 
of  a  tracking  order,  the  parameters  may 
not  be  changed. 3°  Like  a  directed  fill,  a 
tracking  order  would  be  executed  only 
at  the  NBBO  or  better.  Tracking  orders 
are  not  displayed. 

C.  Early.  Core,  and  Late  Trading 
Sessions 

ArcaEx  would  maintain  three  sessions 
each  trading  day:  the  opening  session, 
the  core  trading  session,  and  the  late 
trading  session."  The  opening  session 
would  begin  at  5:00  a.m.  (Pacific  Time) 
with  an  opening  auction  in  which  only 
limited  price  orders  would  be  eligible. 
The  opening  session  would  conclude 
with  a  market  order  auction  in  which 
both  market  and  limited  price  orders 
would  be  eligible.  The  market  order 
auction  would  begin  at  6:30  a.m. 
(Pacific  Time).  The  core'  trading  session 
would  begin  for  each  security  at  6:30 
a.m.  (Pacific  Time)  or  at  the  conclusion 
of  the  market  order  auction  for  such 
security,  whichever  comes  later,  and 
conclude  at  1:00  p.m.  (Pacific  Time). 
The  late  trading  session  would  begin 
after  the  conclusion  of  the  core  trading 
session  and  conclude  at  5:00  p.m. 
(Pacific  Time). 

Market  makers  have  certain 
obligations  in  the  market  order  auction 
and  core  trading  session.  A  market 
maker  would  be  required  to  enter  at 
least  one  "cleanup  order"  for  each 
security  in  which  it  is  registered  for 
each  market  order  auction. ^^  When 
trading  in  the  core  session  begins, 
market  makers  would  be  obligated  to 
enter  and  maintain  continuous,  two- 
sided  limit  orders  (i.e.,  Q  orders)  in  the 
securities  in  which  they  are  registered. 
The  directed  order  process  and  the 
tracking  order  process  would  not  be 
available  during  the  opening  and  late 
sessions.  Market  orders  would  be 
available  during  the  core  trading 
session,  would  not  be  available  during 
the  late  trading  session,  and  would  be 
available  only  for  the  market  order 
auction  during  the  opening  trading 
session. 

For  each  day  order  entered  into 
ArcaEx,  the  entering  user  would  have  to 
designate  the  trading  sessions  for  which 


the  order  would  be  in  effect.  Any  good- 
til-eancelled  order  entered  into  ArcaEx 
would  be  in  effect  only  during  core 
trading  sessions  unless  the  entering  user 
specifically  instructs  otherwise. 

m.  Comments  Received 

The  Commission  received  twelve 
comment  letters  from  nine 
commenters.'^ '  A  majority  of  the 
commenters  supported  the  proposal.'^ 
Two  commenters  that  operate  electronic 
markets,  the  Arizona  Stock  Exchange 
("AZX")  and  the  Cincinnati  Stock 
Exchange,  stated  that  the  proposal 
would  benefit  market  participants, 
including  retail  investors,  by  bringing 
iimovation  and  increased  competition  to 
the  securities  markets. '"'  In  particular, 
the  AZX  stated  its  support  for  the 
proposed  auction  method  and 
sophisticated  electronic  surveillance 
capabilities. 

Several  PCXE  members  expressed 
strong  support  for  the  proposal  and 
encouraged  the  Commission  to  expedite 
the  approval  process.  D.A.  Davidson  & 
Co.  stated  its  intention  to  participate  on 
ArcaEx  as  both  a  market  maker  and  a 
retail  order  flow  provider,  and  noted 
that  the  proposal  will  "create  a  new 
national  marketplace  which  will  level 
the  playing  field  for  all  participants."  ^^ 
Two  commenters,  the  Los  Angeles 
Specialists  Association  (  "LASA")  and 
the  San  Francisco  Specialists 
Association  ("SFSA"),  strongly 
supported  replacing  the  PCX's  physical 
trading  floor  with  the  fully  electronic 
order  execution  facility.  LASA  and 
SFSA  believe  that  all  investors  would 
have  equal  access  to  information  and 
would  benefit  from  immediate 
electronic  executions,  possible  price 
improvement,  and  anonymit>'  on 
ArcaEx. •'^  Further,  in  offering  their 
strong  support  for  the  proposal,  LASA 
and  SFSA  cited  the  proposed  regulatory 
structure  and  ArcaEx's  unique  order 
execution  algorithm,  sophisticated  order 
routing  mechanism,  and  ability  to 
attract  corporate  issuers. 

In  contrast,  three  commenters 
submitted  a  total  of  five  letters  opposing 
the  proposal.^"  The  Philadelphia  Stock 
Exchange,  hie.  ( "Phlx")  stated  that  the 


-'"The  instructions  would  remain  in  effect  until 
the  user's  aggregate  size  limit  were  achieved  or  the 
day's  trading  session  ended.  See  proposed  PCXE 
Rule  7.31(f)  (description  of  tracking  orders). 

"  See  proposed  PCXE  Rule  7.34  (description  of 
"trading  sessions"). 

3' See  proposed  PCXE  Rule  7.31(u)  (description  of 
"cleanup  orders"). 


"  See  note  4.  supra. 

'*  NASD  Regulation  Inc.  submitted  a  letter  that 
neither  supported  nor  opposed  the  proposal  but 
urged  the  C"x)mmission  In  consider  the  regul«tor\- 
relationship  between  any  new  exchange  and 
existing  self-regulatory  organizations.  See  N.^SD 
Regulation  Letter,  supra  note  4 

'^  See  AZX  Letter  and  CSE  Letter,  supro  note  4 

'"  See  D.A.  Davison  Letter,  supra  note  4. 

"  See  LASA  Letter  and  SFSA  Letter,  supm  note 
4. 

^  See  Phlx  letter.  Knight  Letter  1 .  and  Nasdaq 
Letter  2.  supra  note  4:  Knight  Letter  2.  and  Nasdaq 
Letter  3,  supra  note  6. 
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proposal  was  inconsistent  with  section 
11(a)  of  the  Act  because  public  customer 
agency  orders  would  not  have  priority 
over  broker-dealer  proprietary  orders.  3'' 
In  support  of  this  position,  the  Phlx 
argued  that  broker-dealers  would  have 
an  informational  advantage  over  public 
customers  even  though  transactions 
would  take  place  on  a  fully  electronic 
system  as  opposed  to  a  physical  trading 
floor.  The  Phlx  argued  that  the 
Commission  should  condition  approval 
of  the  proposal  on  the  requirement  that 
customer  orders  be  given  priority. 

The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  submitted  two  letters 
opposing  the  proposal.''"  Nasdaq  argued 
that,  by  seeking  approval  for  ArcaEx  as 
a  facility  of  PCXE  through  the  rule  filing 
process  under  section  19  of  the  Act,  the 
PCX  and  ArcaEx  have  improperly 
circumvented  the  exchange  registration 
process.  In  Nasdaq's  view,  the  PCX 
should  obtain  a  controlling  ownership 
interest  in  Archipelago  Holdings  LLC  or 
ArcaEx  should  seek  registration  as  a 
national  securities  exchange  under 
section  6  of  the  Act.  Taking  note  that  the 
PCX  previously  regulated  a  competing 
specialist  system,  Nasdaq  asserted  that 
the  PCX's  regulatory  structure  was 
insufficient  for  regulating  a  competing 
dealer  market.  Nasdaq  also  questioned 
whether  thS  proposal  would  ensure  an 
adequate  audit  trail  with  respect  to 
trading  in  Nasdao  securities. 

Nasdaq  also  believes  that  an  exchange 
is  statutorily  obligated  to  guarantee 
liquidity  in  its  marketplace.  Noting  that 
there  is  no  requirement  under  the 
proposal  that  a  market  maker  be 
assigned  to  every  ArcaEx  security, 
Nasdaq  asserted  that  the  PCX  would  be 
unable  to  guarantee  liquidity  in  its 
marketplace.  Nasdaq  also  raised 
concerns  with  respect  to  ArcaEx's 
integration  into  the  national  market 
system,  and  contended  that  the 
requirement  that  users  enter  into  a 
routing  agreement  raised  best  execution 
issues  and  could  amount  to  a  denial  of 
access. 

Knight  Trading  Group,  Inc.  ("Knight") 
questioned  whether  the  PCX  plans  to 
impose  fees  on  market  participants  that 
trade  Nasdaq/NM  securities  admitted  to 
unlisted  trading  privileges  on  ArcaEx, 
and  asserted  that  expanding  trading  in 
the  over-the-counter  market  potentially 

"  See  Phlx  Letter,  supra  note  4:  see  also 
discussion  in  Part  IV.D..  infra.  The  Commission 
notes  that  proposed  PCXE  Rule  6.16(a)  would 
prohibit  ETP  Holders  from  trading  ahead  of  their 
customer  limit  orders. 

*°Sf^  Nasdaq  Letter  2.  supra  note  4;  Nasdaq 
Letter  3,  supra  note  6.  In  Nasdaq  Letter  1.  Nasdaq 
requested  that  the  Commission  extend  the  period 
for  comment  on  the  proposal  as  amended  by 
Amendment  No.  1.  See  Nasdaq  Letter  1,  supra  note 
4. 


could  place  Nasdaq  market  makers  that 
are  not  ETP  Holders  at  a  competitive 
disadvantage  and  disrupt  the  Nasdaq 
market.-"  In  Knight's  view,  the  proposal 
would  provide  an  opportunity  for 
Nasdaq  securities  to  trade  on  ArcaEx 
through  the  OTC-UTP  Plan  ■*-'  to  the 
detriment  of  Nasdaq  market  makers.-*^ 

The  PCX  submitted  three  letters  in 
response  to  the  comments. •*••  The  PCX 
reiterated  its  belief  that  ArcaEx  should 
properly  be  regulated  as  a  facility  of  an 
exchange,  and  asserted  that  regulating 
ArcaEx  as  a  facility  is  consistent  with 
the  Commission's  regulation  of  facilities 
operated  by  other  exchanges. 
Furthermore,  the  PCX  stated  that  the 
relationship  between  the  PCX  and 
ArcaEx  satisfies  the  regulatory 
requirements  of  the  Act. 

In  response  to  Nasdaq  concerns  about 
ArcaEx's  integration  into  the  national 
market  system,  particularly  the 
Intermarket  Trading  System  ("ITS"),  the 
PCX  stated  that  it  intends  to  comply 
with  the  national  market  system  plans 
in  cormection  with  the  operation  of 
ArcaEx.  Consistent  with  the  terras  of  the 
ITS  Plan,  the  PCX  will  not  charge  fees 
to  non-members  using  ITS  to  access 
ArcaEx."^  With  regard  to  the  concerns 
that  commenters  raised  about  the  PCX's 
ability  to  conduct  adequate  surveillance 
of  ArcaEx,  the  PCX  argued  that  it  has 
"not  only  the  technological  capability  to 
establish  and  maintain  an  audit  trail, 
but  also  the  staff  expertise  and  capital 
resources  to  satisfactorily  oversee  a  new 
electronic  market  trading  an  increased 


*'  See  Knight  Letter  1.  supra  note  4;  Knight  Letter 
2,  supra  note  6.  The  Commission  notes  that  the  PCX 
intends  to  submit  a  separate  Tiling  pursuant  to 
Section  19(b)  of  the  Act  to  establish  its  fees. 

•'■'  See  Joint  Self-Regulatory  Organization  Plan 
Governing  the  Collection.  Consolidation  and 
Dissemination  of  Quotation  and  Transaction 
Information  for  Exchange-listed  Nasdaq/National 
Market  System  Securities  and  for  Nasdaq/National 
Market  System  Securities  Traded  on  Exchanges  on 
an  Unlisted  Trading  Privilege  Basis  ("OTC-UTP 
Plan").  Securities  Exchange  Act  Release  No.  24407 
(April  29.  1987).  52  FR  17349  (May  7.  1987).  See 
also  Securities  Exchange  Act  Release  No.  3698S 
(March  18.  1996).  61  FR  12122  (March  25,  1996). 

■•^To  the  extent  that  Knight's  concerns  relate  to 
the  potential  expansion  of  the  OTC/lfTP  Plan,  those 
issues  are  more  appropriately  addressed  in  the 
context  of  the  pending  proposal  to  expand  the  OTC/ 
UTP  Plan,  which  has  been  noticed  for  public 
comment.  See  Securities  Exchange  Act  Release  No. 
44822  (September  2U.  2001),  66  FR  50226  (October 
2.  2001). 

*•  See  letters  from  Cherie  L.  Macauley,  Wilmer, 
Cutler  &  Pickering,  to  )ohn  Polise,  Senior  Special 
Counsel,  Division.  Commission  dated  February  26, 
2001  ("PCX  Response  1"),  April  19,  2001  ("PCX 
Response  2"),  and  August  3,  2001  ("PCX  Response 
3"). 

**The  ITS  Plan  was  designed  to  facilitate 
intermarket  trading  in  exchange-listed  equity 
securities  based  on  current  quotation  information 
emanating  from  the  linked  markets.  See  Securities 
Exchange  Act  Release  No.  19456  (January  27, 1983], 
48  FR  4938  (February  3.  1983). 


number  of  securities."'"'  The  PCX 
represents  that  it  will  implement  a  state- 
of-the-art  electronic  audit  trail  system.''^ 

In  response  to  Nasdaq's  concerns  with 
respect  to  liquidity,  the  PCX  stated  that 
the  Act  does  not  specifically  xequire  that 
a  market  maker  be  assigned  to  each 
security  traded  on  an  exchange. 
Moreover,  the  PCX  asserted  that  under 
the  Commission's  new  regulatory 
framework  for  exchanges,  liquidity 
provided  by  a  market  maker  is  not  an 
essential  element  of  an  exchange. 

Comments  also  questioned  the 
proposed  use  of  discretionary'  orders 
and  the  role  of  Wave  on  the  ArcaEx.  In 
particular,  Nasdaq  expressed  the  view 
that  the  use  of  discretionary  orders 
would  violate  Rule  llAcl-1 '"'  and  that 
Wave,  the  broker-dealer  subsidiary  of 
Archipelago  Holdings  LLC,  should  be 
regulated  as  a  facility  of  the  PCX.  More 
detailed  summaries  of  those  comments 
and  the  PCX's  responses  to  them  are 
included  in  part  IV,  infra. 

rv.  Discussion 

After  careful  review  and 
consideration  of  the  comments,  the 
Commission  finds,  for  the  reasons 
discussed  below,  that  the  ArcaEx 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  PCX. 

The  Commission  historically  has 
encouraged  exchanges  to  integrate  new 
data  communications  and  trade 
execution  mechanisms  into  their 
marketplaces  in  order  to  further  these 
goals  of  the  national  market  system.  In 
recent  years,  for  example,  the 
Commission's  Order  Handling  Rules  *^ 
and  Regulation  ATS  ^°  sought  to  bring 
alternative  trading  systems  ("ATSs"), 
including  electronic  communications 
networks  ("ECNs"),  into  the  framework 
of  the  national  market  system.  In 
addition,  the  Commission  approved  the 
Nasdaq  SuperMontage, 5'  NYSE 
Direct+,^2  \^q  application,  of  the 


■"'  See  PCX  Response  1  and  PCX  Response  2. 

*'  See  PCX  Response  2. 

"17CFR240.11Acl-l. 

*^  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6,  1996),  61  FR  48290 
(September  12, 1996)  ( "Order  Handling  Rules"). 

^See  Securities  Exchange  Act  Release  No.  40760 
(December  8,  1998),  63  FR  7,0844  (December  22. 
1998)  ( "ATS  Release  ").  Generally,  the  ATS  Release 
established  a  new  regulatory  framework  that  gives 
securities  markets  the  choice  to  register  as 
exchanges  or  as  broker  dealers,  and  also  provided 
guidance  to  those  markets  that  wished  to  register  as 
national  securities  exchanges. 

><  See  Securities  Exchange  Act  Release  No.  43863, 
(January  19.  2001),  66  FR  8020  (January  26.  2001) 
(Order  approving  the  Nasdaq  SuperMontage). 

52  Securities  Exchange  Act  Release  No.  43767 
(December  22,  2000).  66  FR  834  (January  4.  2001) 
(Order  approving  NYSE  Direct+). 
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International  Securities  Exchange  to 
become  an  all-electronic  national 
securities  exchange,^^  and  the  proposals 
of  the  PCX  and  the  NASD  to  implement 
trading  facilities  using  applications  of 
the  OptiMark  System.s" 

In  proposing  to  establish  ArcaEx  as 
the  equities  trading  facility  of  the  PCXE, 
the  PCX  has  sought  to  replace  its  floor 
trading  model  with  a  sophisticated 
electronic  trading  system.  In  the 
Commission's  view,  the  proposed 
ArcaEx  facility  would  provide  a  new 
and  technologically  advanced  way  for 
trading  interest  to  be  matched  and 
orders  to  be  executed  on  the  PCX.  The 
Commission  believes  that,  if  the  ArcaEx 
facility  is  able  to  attract  new  market 
participants  and  to  increase  order  flow 
to  the  PCX,  the  facility  could  promote 
greater  competition  among  market 
centers.  In  particular,  the  novel  featiires 
of  the  ArcaEx  facility  may  enable  retail 
customers  and  institutional  investors  to 
come  together  in  a  new  marketplace.  For 
example,  institutional  investors  may  be 
able  to  use  working  orders  in  the  ArcaEx 
facility  to  represent  their  trading  interest 
more  completely  than  is  currently 
feasible  in  other  electronic  auction 
facilities.*^  If  the  ArcaEx  facility 
succeeds  in  attracting  more  order  flow 
to  the  PCX,  the  PCX  may  begin  to  serve 
as  a  greater  source  of  liquidity  for 
investors. 

In  publishing  notice  of  the  PCX's 
proposal,  the  Commission  invited 
public  comment  on  several  important 
issues  and  received  a  number  of  well- 
reasoned  comment  letters  that  broadly 
criticized  both  the  form  and  the 
function  of  the  proposed  ArcaEx 
facility.  The  major  comments  are 
discussed  below. 

A.  ArcaEx  Is  an  Equities  Tmding 
Facility  of  the  PCX 

The  Commission  believes  that  the 
PCX's  proposal  for  ArcaEx  to  become  its 
facility  is  properly  filed  under  section 
19(b)(1)  of  the  Act.56  and  that  it  is  not 
necessary  for  ArcaEx  to  register  as  a 
national  securities  exchange 
independent  of  the  PCX  under  section 
6(a)  of  the  Act.^^  Section  19(b)(1)  of  the 


Act  5^  requires  that  every  self-regulatory 
organization  ("SRO")  file  with  the 
Commission  copies  of  any  proposed 
rule  or  any  proposed  change  to  its  rules, 
accompanied  by  a  concise  general 
statement  of  the  basis  and  purpose  of 
the  proposed  rule  change.  The 
Commission  is  required  to  publish 
notice  of  the  filing  of  a  proposed  rule 
change  and  to  give  interested  persons  an 
opportunity  to  submit  written  data, 
views,  and  arguments.  Section  19(b)(2) 
of  the  Act  *^  provides  that  the 
Commission  shall  approve  an  SRO's 
proposed  rule  change  if  it  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  SRO,  or  disapprove  the 
proposed  rule  change  if  the  Commission 
does  not  make  such  a  finding.  In  the 
Commission's  view,  the  PCX's  proposal 
to  establish  ArcaEx  as  an  exchange 
facility  is  consistent  with  the  Act,  as 
well  as  with  previous  proposals  of 
national  securities  exchanges  filed 
under  section  19(b)  of  the  Act  ^  to  use 
the  personnel  and  equipment  of  third 
parties  to  operate  trading  platforms.^^ 

The  Commission  notes  that  PCXE 
rules  will  govern  the  operation  of  the 
ArcaEx  facility.  PCXE  is  a  wholly- 
owned  subsidiary  of  the  PCX,  which  is 
a  national  securities  exchange  registered 
under  section  6  of  the  Act.''^  The  PCX, 
as  the  SRO,  retains  ultimate 
responsibility  for  its  members' 
compliance  with  the  provisions  of  the 
Act  and  the  rules  and  regulations 
thereimder.  In  particular,  the  PCX  must 
approve  any  changes  to  the  rules  and 
governing  documents  of  PCXE. 
Moreover,  the  PCX  must  file  changes  to 
PCXE's  bylaws  and  rules  with  the 
Coounission  pursuant  to  section  19(b)  of 
the  Act  63  and  Rule  19b-4,**  including 
any  rules  relating  to  its  facilities. 

In  short,  as  a  facility  of  the  PCX. 
ArcaEx  falls  under  the  PCX's  self- 
regulatory  authority.  In  this  regard,  "the 
PCX  will  be  fully  responsible  for  all 
activity  that  takes  place  through  ArcaEx, 
including  its  regulation  and  oversight. 


"  See  Securities  Exchange  Act  Release  No.  42455 
(February  24,  2000),  65  FR  11388  (March  2,  2000) 
(File  No.  10-127). 

i*  See  Securities  Exchange  Act  Release  No.  39086 
(September  17, 1997).  62  FR  50036  (September  24, 
1997)  (SR-PCX-97-1B);  Securities  Exchange  Act 
Release  No.  41967  (September  30, 1999).  64  FR 
54704  (October  7.  1999)  (SR-NASD-98-85). 

>>The  PCX  has  represented  that  the  ArcaEx 
displayed  portion  of  the  Area  Book  will  be  available 
to  the  public  in  real  time  via  the  Archipelago 
internet  web  site. 

>"  15  U.S.C  788(b)(1). 

»M5  U.S.C  78fla). 


"is  U.S.C.  78s(b)(l). 

"15  U.S.C.  78s(b)(2). 

"is  U.S.C.  78s(b). 

*•  See,  e.g..  Securities  Exchange  Act  Release  No. 
41210  (March.  24.  1999),  64  FR  15857  (April  1, 
1999)  (approval  of  Phlx's  VWAP  Trading  System): 
Securities  Exchange  Act  Release  No.  39086 
(September  17,  1997),  62  FR  50036  (September  24, 
1997)  (approval  of  PCX's  Application  of  the 
OptiMark  System).  See  also  Securities  Exchange 
Act  Release  No.  41967  (September  30,  1999),  64  FR 
54704  (October  7,  1999)  (approval  of  Nasdaq 
Application  of  OptiMark  System);  Securities 
Exchange  Act  Release  No.  35030  (November  30, 
1994),  59  FR  63141  (December  7, 1999)  (approval 
of  Chicago  Match  System), 

"  15  U.S.C.  78f. 

"15  U.S.C.  78s(b). 

•*17CFR240.19b-4. 


because  ArcaEx  is  a  part  of  the 
Exchange."  ^^  Although  the  PCX  has 
delegated  to  PCXE  the  authority  to 
administer  and  manage  the  PCX's 
equities  trading  function,  the  PCX 
retains  the  ultimate  responsibility  for 
the  operation,  administration,  rules,  and 
regulation  of  PCXE.^  The  PCX  must 
review  rulemaking  and  disciplinary 
decisions  of  PCXE  and  direct  PCXE  to 
take  action  that  may  be  necessary  to 
effectuate  the  purposes  and  functions  of 
the  Act. 

ArcaEx  would  also  be  subject  to 
Commission  oversight  and  examination 
as  a  facility  of  the  PCX.  The 
Commission  would  oversee  the 
.premises,  personnel,  and  records  of 
ArcaEx  to  the  same  extent  that  it 
currently  oversees  the  premises, 
persormel,  and  records  of  the  PCX. 
Proposed  PCXE  Rule  14.3(a)  states: 

The  books,  records,  premises,  officers, 
directors,  agents,  and  employees  of 
Archipelago  Exchange  LLC  shall  be  deemed 
to  be  the  books,  records,  premises,  officers, 
directors,  agents,  and  employees  of  PCX  and 
PCX  Equities  for  purposes  of  and  subject  to 
oversight  pursuant  to  the  Securities  Exchange 
Act.  The  books  and  records  of  Archipelago 
Exchange  LLC  shall  be  subject  at  all  times  to 
inspection  and  copying  by  the  PCX,  PCX 
Equities  and  the  SEC. 

Similarly,  proposed  PCXE  Rule 
14.3(b)  states  that  "(a)ll  officers  and 
directors  of  Archipelago  Holdings  LLC 
shall  be  deemed  to  be  officers  and 
directors  of  PCX  and  PCX  Equities  for 
purposes  of  and  subject  to  oversight 
pursuant  to  the  Securities  Exchange 
Act."^"  Under  proposed  PCXE  Rule 
14.3(d),  Archipelago  Exchange  LLC  and 
Archipelago  Holdings  LLC  must 
maintain  all  books  and  records  related 
to  ArcaEx  within  the  United  States.*" 
The  Commission  believes  that  these 
provisions  would  adequately  enable  its 
oversight  of  the  ArcaEx  facility. 

The  Commission  also  believes  that  the 
PCX's  proposal  is  designed  to  provide 
for  the  rigorous  regulatory  oversight  that 
the  Act  requires.  Under  the  proposal, 
the  PCX  would  use  its  own  regulatory 
staff,  and  not  the  employees  of 
Archipelago  Holdings  LLC  or 
Archipelago  Exchange  LLC.  to  perform 
its  regulatory  oversight  duties.  In 
addition,  the  PCX  would  maintain  a  full 
audit  ti'ail  and  would  conduct  all 
necessary  surveillance  of  the  trading 


<»PC:X  Response  2  at  p.  5. 

"See  PCXE  Rule  14. 

«^  "The  PCX  has  represented,  and  the  staff  has 
confirmed,  that  the  provisions  of  proposed  f*CX£ 
Rule  14.3  are  included  in  the  contractual 
agreements  between  PCX  and  Archipelago  Holdings 
LLC.  See  PCX  Response  2  at  p  6. 

••  See  Amendment  No.  4  to  the  proposed  rule 
change. 
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effected  through  the  ArcaEx  facility.  The 
PCX  would  also  be  required  to  comply 
with  the  Commission's  AutcHnation 
Review  Policy,  which  requires,  among 
other  things,  that  the  PCX  ensure  that 
ArcaEx  has  "the  capacity  to 
accommodate  current  and  reasonably 
anticipated  ftiture  trading  volume  levels 
adequately  and  to  respond  to  localized 
emergency  conditions.  "^^ 

The  Commission  believes  that  the 
PCX  possesses  the  technological 
capability  to  develop  and  maintain  a 
proper  audit  trail  with  respect  to  ArcaEx 
and  the  staff  expertise  and  capital 
resources  properly  to  oversee  the  new 
ArcaEx  electronic  marketplace.^"  In 
addition,  the  PCX  has  agreed  that: '' 

•  The  PCX  will  demonstrate  to  the 
satisfaction  of  the  Commission's  staff  that  it 
has  adequate  surveillance  programs  and 
procedures  in  place  to  monitor  trading  on  the 
ArcaEx  facility;"-  and 

•  Prior  to  the  start  of  trading  on  the  ArcaEx 
facility,  the  PCX  will  demonstrate  that  the 
development  and  capabilities  of  its  systems 
satisfy  the  Commission's  Automation  Review 
Policy  ("ARP"):  i.e..  that  it  has  adequate 
computer  system  capacity,  inte^ity  and 
security  to  support  its  operation.  In 
particular.  PCX  should  continue  to  provide  to 
Commission  staff  the  results  of  testing 
ArcaEx  trading  system  functionality,  external 
market  interfaces,  and  capacity,  fail-over 
testing  to  the  alternate  data  center,  and  mock 
trade  testing  with  member  firms. 

Based  on  the  foregoing,  including  the 
PCX's  agreement  with  respect  to 
surveillance  and  compliance  with  ARP, 
the  Commission  believes  that  the 
relevant  regulatory  objectives  of  the  Act 
have  been  satisfied,  and  that  the  PCX's 
submission  of  the  proposal  under 
section  19(b)  of  the  Act  ^ '  is  appropriate. 

Nasdaq  suggests  that,  because  the  PCX 
has  filed  a  proposed  rule  change  to 
establish  ArcaEx  as  its  facility,  the 
proposal  will  receive  less  rigorous 
scrutiny  than  if  Archipelago  Holdings 
LLC  had  filed  a  Form  1  ^*  to  establish 
ArcaEx  as  a  national  securities 


**  See  Securities  Exchange  Act  Release  No.  27445 
(.November  16.  19«9).  54  FR  48703.  48705-06 
(November  24,  1989):  see  also  Securities  Exchange 
Act  Release  No.  29185  (May  9.  1991 H,  56  FR  22490 
(May  15.  1991). 

^°The  (x>mniission  notes  that  the  PCX  has 
regulated  lx>th  a  traditional  trading  floor  as  well  as 
the  OptiMark  electronic  trading  facility. 

"  Letter  from  Katherine  Beck.  Senior  Vice 
President  and  Special  Counsel.  PCX.  to  (onathan  G. 
Kalz.  Secretary.  Commission,  dated  October  24. 
2001. 

^'The  Cx>mmission  notes  that,  as  matter  of 
Commission  policy,  surveillance  prqgrams  and 
procedures  are  generally  kepi  confidential.  The 
Commission  believes  that  disclosure  of  specific 
surveillance  procedures  could  provide  information 
that  market  participants  could  use  to  circumvent 
regulatory  oversight. 

'J  15  use.  78s(b). 

'«See  17  CFR  249.1. 


exchange.  The  Commission  notes  that 
its  publication  of  notice  and  solicitation 
of  comments  on  the  ArcaEx  proposal 
would  have  been  no  different  in  the 
Form  1  process  than  it  was  in  the  rule 
filing  process.  Indeed,  recognizing  that 
the  ArcaEx  proposal  is  imique,  the 
Commission  has  given  the  public  ample 
opportunity  to  comment  on  a  market 
structure  initiative  of  this  magnitude. 
The  proposal  was  formally  filed  on  July 
31,  2000,  and  has  been  amended  five 
times.  The  proposal  has  twice  been  the 
subject  of  notices  in  the  Federal 
Register.  In  the  many  months  that  the 
proposal  has  been  in  the  public  domain, 
interested  persons,  including  other 
SROs,  broker-dealers,  investors,  and 
other  market  participants,  have 
submitted  substantial,  meaningful 
comments  on  the  proposal. ^^  The 
Commission  believes  that  the  public  has 
had  an  adequate  opportunity,  pursuant 
to  section  19(b)  of  the  Act,  to  scrutinize 
the  proposal  and  submit  comments. 

Finally,  the  Commission  notes  that,  as 
a  national  registered  exchange,  the  PCX 
is  required  to  file  an  amendment  to  its 
Form  1  to  reflect  the  agreement  relating 
to  the  operation  of  ArcaEx,  including  a 
description  of  its  affiliations  with  other 
parties,  information  describing  the 
reporting,  clearance,  or  settlement  of 
transactions  in  connection  with  the 
operations  of  the  facility,  and  a  copy  of 
existing  by-laws  or  corresponding  rules 
and  instruments.^** 

B.  A  Market  Maker  Is  Not  Required  for 
Every  Security  Traded  on  ArcaEx 

Broker-dealers  that  register  as  market 
makers  on  ArcaEx  would  be  required  to 
maintain  two-sided  quotes,  and  would 
thereby  provide  a  source  of  liquidity  to 
the  ArcaEx  marketplace.  Although  the 
PCX  believes  that  broker-dealers  will 
make  markets  in  many  securities  traded 
on  ArcaEx,  the  proposed  PCXE  rules 
allow  securities  to  be  traded  on  ArcaEx 
without  a  registered  market  maker. 

Nasdaq  argues  that  PCX's  failiu^  to 
require  a  market  maker  in  every  security 
is  a  "clear  statutory  deficiency."  In 
Nasdaq's  view,  the  "most  fundamental 
requirement"  of  an  exchange  is  to 
provide  a  "ready  source  of  liquidity," 
and  therefore  a  market  maker  or 
specialist  must  be  assigned  to  each 
security  listed  on  an  exchange.^^ 


'^  A  complete  description  of  the  rule  filing,  as 
well  a»such  documents  as  the  Equity  Trading 
Permit  Application,  the  Wave  Routing  Agreement, 
and  other  contracts  for  ArcaEx  users,  have  also  been 
available  to  the  public  via  the  internet.  See  http// 
www.tradearca.com/exchaDge,  visited  on  August 
21.2001. 

"Sep  Rule  6a-2. 17  CFR  240.6a-2:  see  also  Form 
1,  17  CFR  249.1. 

"Nasdaq  Letter  2  at  p.lO. 


In  the  ATS  Release,^"  the  Commission 
specifically  addressed  the  question 
whether  the  Act  requires  an  exchange  to 
guarantee  liquidity  in  its  marketplace. 
The  Commission  stated  that,  although 
traditional  exchanges  provide  liquidity 
through  two-sided  quotations  and 
therefore  raise  an  expectation  of 
execution  at  the  quoted  price,  modern 
technology  now  enables  market 
participants  and  investors  to  tap 
simultaneous  and  multiple  sources  of 
liquidity  from  remote  locations. 
Significantly,  the  Commission  rejected 
the  suggestion  that  a  guaranteed  source 
of  liquidity  was  a  necessary  component 
of  an  exchange.""  The  Commission 
notes  that,  although  market  makers 
could  be  important  sources  of  liquidity 
on  the  ArcaEx,  they  would  not  be  the 
sole  source.  In  particular,  the  Area  Book 
is  specifically  designed  to  match  the 
buying  and  selling  interest  of  all  users 
of  ArcaEx.  ArcaEx  is  not  required  to 
ensure  that  a  market  maker  is  registered 
in  every  PCXE  security  in  order  to  be 
the  core  exchange  facility  of  PCXE.^" 

C.  Discretionary  Orders  Under  the 
Quote  Rule 

1 .  The  Discretionary  Order  Type 

As  discussed  in  part  II,  above,  a  user 
of  ArcaEx  would  be  able  to  submit  a 
type  of  order  called  a  discretionary 
order,  which  is  an  order  to  buy  or  sell 
a  stated  amount  of  a  security  at  a 
specified,  undisplayed  price  as  well  as 
at  a  specified,  displayed  price.^^  A  non- 
marketable  discretionary  order  would  be 
displayed  to  all  users  at  the  displayed 
price,  but  the  discretionary  prices  of  the 
order  would  not  be  displayed.  The 
undisplayed  prices  of  a  discretionary 
order  would  be  represented  in  the 
working  order  process  and  could  be 
matched  with  orders  on  the  other  side 
of  the  market  under  prescribed 
conditions.82  jjie  pcx  believes  that, 
because  the  discretionary  order  type 


'■  Securities  Exchange  Act  Release  No.  40760 
(December  8, 1998),  63  FR  70844  (December  22. 
1998). 

'»  ATS  Release.  63  FR  at  70898:  see  also  Section 
3(a)(1)  of  the  Act,  15  U.S.C.  78c(a)(l).  and  Rule  3b- 
16.  17  CFR  240.3b-16  (definition  of  "exchange"). 

"°The  Commission  notes  that,  under  the  previous 
PCX  equities  trading  rules,  securities  that  were  not 
traded  with  sufficient  frequency  to  warrant  the 
attention  of  a  specialist  were  nonetheless  traded  on 
the  PCX  pursuant  to  "cabinet  trading  programs." 
See  PCX  Rule  7.20.  With  cabinet  U^ding.  buy  and 
sell  limit  orders  are  booked  for  execution  on  the 
exchange  and  executed  outside  the  regular 
specialist  or  market  maker  system.  See  also  Section 
llA(a)(l)(C)  of  the  Act,  15  U.S.C.  78k-l (a)(1)(C) 
(opportunity  for  investors'  orders  to  be  executed 
without  the  participation  of  a  dealer). 

"<  See  proposed  PCXE  Rule  7.31(h)(2)  (definition 
of  "discretionary  order"). 

"  See  proposed  PCXE  Rule  7.37  (description  of 
ArcaEx  order  execution  process). 
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allows  a  user  to  represent  a  single  order 
at  multiple  price  points,  investors 
would  be  able  to  express  their  trading 
interest  more  accurately  than  is  possible 
with  traditional  order  types.  In  this  way. 
according  to  the  PCX,  ArcaEx  would 
replicate  the  dynamics  of  a  floor  trading 
model  in  an  electronic  environment. 

2.  The  Quote  Rule 

In  its  comment  letters,  Nasdaq 
questioned  whether  ArcaEx's 
discretionary  orders  comply  with  the 
Commission's  "Quote  Ride,"  Rule 
llAcl-1  under  die  Act.«3  The  Quote 
Rule  requires  exchanges  to  collect  bids, 
offers,  quotation  sizes,  and  aggregate 
quotation  sizes  from  "responsible 
brokers  or  dealers"  and  to  make  the  best 
prices  and  aggregate  quotation  sizes 
available  to  quotation  vendors."^  In 
addition,  responsible  brokers  and 
dealers  must  promptly  communicate 
their  best  bids,  offers,  and  quotation 
sizes  to  their  exchange  and  be  firm  for 
their  published  bids  and  offers  in  any 
amoimt  up  to  their  published  quotation 
sizes.  "^ 

The  Quote  Rule  applies  only  to 
trading  interest  among  brokers  and 
dealers  that  falls  within  the  definition  of 
a  bid  or  an  offer.  Specifically,  the  Quote 
Rule  defines  "bid"  and  "offer"  as  the 
"bid  price  and  the  offer  price 
communicated  by  an  exchange  member 
or  OTC  market  maker  to  any  broker  or 
dealer,  or  to  any  customer,  at  which  it 
is  willing  to  buy  or  sell  one  or  more 
round  lots  of  a  covered  security,  as 
either  principal  or  agent,  but  shall  not 
include  indications  of  interest.""** 
Therefore,  a  responsible  broker  or  dealer 
must  do  more  than  simply  indicate  its 
interest  in  trading:  it  must  affirmatively 
communicate  its  intentions  to  at  least 
one  other  potential  counter- party  in  the 
form  of  a  cognizable  bid  or  an  offer  in 
order  to  come  under  the  Quote  Rule. 

In  response  to  these  concerns,  the 
PCX  argues  that  discretionary'  orders 
comply  with  both  the  letter  and  the 
spirit  of  the  Quote  Rule.  First,  the  PCX 
argues  that  discretionary  orders  arc 
consistent  with  the  Quote  Rule  because 
the  discretionary  prices  are 
communicated  only  to  the  exchange  and 


not  to  another  counter-party.*^  The 
essence  of  this  argument  is  that  the 
discretionary  price  of  the  discretionary 
order  is  not  displayed,  it  is  not 
communicated  to  another  member  or 
customer,  and  therefore  that  price  does 
not  qualify  as  a  "bid"  or  an  "offer." 
Second,  the  PCX  argues  that 
undisplayed,  discretionary  prices 
represent  "inchoate  trading  interest," 
and  are  therefore  excluded  fi^om  the 
Quote  Rule's  definition  of  bid  and  offer 
as  "indications  of  interest."  In  this 
regard,  the  PCX  contends  that 
discretionary  orders  are  analogous  to 
OptiMark  Profiles,  a  feature  of  the  PCX's 
former  OptiMark  equities  trading 
facility.*** 

3.  Analysis  of  Discretionary  Orders 

The  Commission  is  not  persuaded  by 
Nasdaq's  assertion  that  discretionar)' 
orders  would  violate  the  Quote  Rule. 
Although  the  Commission  recognizes 
that  discretionary  orders  raise  novel 
issues  under  the  Quote  Rule,  the 
Commission  does  not  believe  that  it 
would  be  in  the  best  interests  of  the 
national  market  system  or  the  protection 
of  investors  to  prohibit  the  use  of 
discretionary  orders  on  ArcaEx.  In  the 
Commission's  view,  discretionary 
orders  may  represent  a  positive 
development  for  equities  trading  in  an 
electronic  exchange  environment.  The 
Commission  believes  that  the 
discretionary  order  type,  for  example, 
might  enable  an  institution  to  express 
its  trading  interest  more  fully  than 
otherwise  would  be  the  case,  in  a  single 
order  covering  multiple  prices.  This  in 
turn  could  give  other  investors,  both 
individual  and  institutional,  an 
opportunity  to  interact  more  easily  with 
such  orders.  In  this  regard,  discretionary 
orders  may  give  retail  investors  access 
to  price  improvement  that  previously 
has  not  been  available  in  automated 
trading  systems.**^ 


"^Nasdaq  U"ller2at  p.ll. 

"*  Subsection  (a)(21)(i)  of  the  Quote  Rule  defines 
the  term  "responsible  broker  or  dealer"  to  mean: 
"When  used  with  respect  to  bids  or  offers 
communicated  on  an  exchange,  any  member  of 
such  exchange  who  communicates  to  another 
momber  on  such  exchange,  at  the  location  (or 
locations)  designated  by  such  exchange  for  trading 
in  a  covered  security,  a  bid  or  offer  for  such  covered 
security,  as  either  principal  or  agent  •   •   •"  Rule 
IlAcl-l(a)(21)(i). 

«RulellAcl-l(c). 

""Rule  11Ac1-l(a)(4)  (emphasis  added). 


"^The  C/iramission  solicited  comments  as  to 
whether  discretionar>  orders  nn  ArcaEx  ar« 
consistent  with  the  Quote  Rule.  Nasdaq  opposed 
discretionary'  ordT>  but  provide<l  no  analysis  to 
support  the  position. 

»".S«-  Set  unties  Exchange  .\i\  Release  No.  39086 
(September  17.  1997).  62  FR  ."iOOJe  (September  23. 
1997)  The  Commission  does  not  lielieve  that  the 
undisplayed  prices  of  diM:rctionary  orders  rjn 
properlv  be  characterized  as  'indications  of 
interest"  tinlikc  Opti.Mark  Profiles,  iho     , 
undisplayed  portion  of;)  discretionar.'  order  would 
depend  upon  a  publicly  displayed  price  to  eslabli^h 
its  priority  and  standing  within  the  .\rcaCx  system. 
Moreover,  .is  the  rules  of  the  Arcatx  facility  require 
both  the  displayed  and  the  undisplaveil  portions  of 
discretionary  orders  to  be  firm,  a  Lompatit>le 
incoming  limit  order  would  be  automatically 
executed  against  the  discretionary  price  imbediied 
in  a  discretionary'  order. 

"»The  Commission  notes  that  the  ATS  Release 
recognized  the  value  of  conditional  orders,  iiiid 
expressly  allowed  ATSs  to  continue  using  rtservr 


In  addition,  one  of  the  Commission's 
goals  is  to  encourage  "the  deepest,  most 
liquid  markets  possible.'"*"  In  the 
Commission's  view,  by  providing 
investors  with  greater  flexibility  in  the 
expression  of  their  trading  interest, 
discretionary  orders  may  encourage 
greater  investor  participation  on  the 
PCX,  which,  in  turn,  may  increase  the 
depth  and  liquidity  of  the  securities 
markets.*" 

The  Commission  notes,  moreover, 
that  near  equivalents  to  discretionary 
orders  already  exist  on  our  national 
exchanges.  For  example,  specialists  at 
the  New  York  Stock  Exchange  ("NYSE") 
routinely  accept  "percentage  orders,"  in 
which  the  specialist  follows  instructions 
to  match  bids  and  offers  up  to  a 
described  limit  but  ordinarily  does  not 
display  that  limit,  and  floor  brokers  tm 
the  NYSE  work  orders  with  varying 
degrees  of  discretion  that  may  be 
partially  converted  to  displayed  bids  or 
offers  within  an  allowed  range.*'^  In 
short,  the  functional  equivalents  of 
discretionary  orders  are  being  employed 
at  other  national  securities  exchanges 
today. 

After  carefully  considering  the 
advantages  and  disadvantages  of 
discretionary'  orders,  the  Commission 
has  concluded  that  discretionary  orders 
are  consistent  with  the  Quote  Rule. 
Because  discretionary  orders  as  applied 
on  ArcaEx  would  represent  a  novel 
order  type,  however,  the  Commission 
believes  that  it  would  be  useful  to 
monitor  their  application  in  a  live 
trading  environment.  The  PCX  has 
agreed  to  provide  specific  information 
to  the  Commission's  staff  with  respect  to 
the  use  of  discretionar\'  orders, 
including  their  impact  on  the  execution 
of  market  orders  in  the  Area  Book. 
Specifically,  the  PCX  has  agreed  to 


size  orders,  negotiation  features,  and  o!her  similar 
conditional  orders.  .Sf»»  Seturilios  F.xt.haiigt'  A<i 
Release  No.  40760  (DeremU'r  8.  1998),  63  FR 
70844.  70866  (December  22.  IWR). 

«> Securities  Exchange  .\ci  Rpleas»>  \n  4)1)84 
{\a\\  28.  2000).  65  FR  48406.  4840"  1  August  8. 
200U)  ("Disclosure  of  Onier  Routing  and  Exec  iil ion 
Prbctices"). 

""  Cf.  Securities  Exchange  Act  Release  No.  42J44 
(lanuary  14,  2000).  65  FR  3987.  39y5  (Janu.vy  25. 
2000)  (stating  that  increased  participation  in  the 
Nasdaq  National  Market  Execution  Svsl>?ni.  as  n 
result  of  Ihi-  attractixcnes.^  of  res«r\ e  orders  lor  lar {<• 
investors,  should  enhance  the  depth  .ind  liquidity 
of  the  market  for  Nasdaq  Nation.il  Market  se<  iirilie«> 
to  the  lienefit  of  all  market  partii  ip.inls'l. 

'"  Discretionary  orders  may  jIso  resemlile  i crtain 
tradin^  pr.tclices  on  regional  evrhanges.  where* 
regional  specialists  display  one  si"l  ot  quotes  while 
guardiiteeing  their  c\isloniers  niorc  favor.iblr  iinler 
executions  at  the  NBBO  or  l>etter,  w  hii  h  tlu-v  do  not 
display  See  e  g  .  (;HX  Rule  J7(a)  The  C^imniissiim 
historically  has  not  determined  that  the  order 
guarantees  of  regional  specialists  violate  the  Qiioti' 
Rule. 
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submit  data  with  respect  to  the 
following: 

•  The  manner  and  frequency  with 
which  PCX  market  makers  and  other 
users  are  employing  discretionary 
orders  on  ArcaEx; 

•  The  extent  to  which  market  makers 
are  using  discretionary  orders  when 
trading  for  their  own  accounts; 

•  The  quality  of  execution  of 
discretionary  orders  (e.g.,  inside  the 
quote):  and 

•  The  volume  of  trading  attributed  to 
discretionary  orders. 

This  information  will  enable  the 
Commission's  Division  of  Market 
Regulation,  Office  of  Economic 
Analysis,  and  Office  of  Compliance 
Inspections  and  Examinations  to 
evaluate  the  practical  effects  of 
discretionary'  orders  as  applied  on 
ArcaEx.  i 

D.  Section  11(a)  of  the  Act    ' 

Section  1 1(a)  prohibits  a  member  of  a 
national  securities  exchange  from 
effecting  transactions  on  that  exchange 
for  its  own  account,  the  account  of  an 
associated  person,  or  an  account  over 
which  it  or  its  associated  person 
exercises  discretion  (collectively, 
covered  accounts)  unless  an  exemption 
applies.""  The  purpose  of  this  section 
was  to  encourage  fair  dealing  and  fair 
access  in  the  exchange  markets  by 
reducing  the  conflicts  arising  from  an 
exchange  member  trading  for  its  own 
account  in  the  public  exchange 
markets."^ 

To  supplement  the  exemptions  in  the 
statute,  the  Commission  has  adopted 
several  rules  that  provide  spiecific 
exemptions  for  transactions  that  would 
otherwise  be  prohibited  by  section 
n(a).  For  example.  Rule  llal-l(T) 
provides  that  a  member's  proprietary 
order  may  be  executed  on  the  exchange 
to  which  the  member  belongs,  as  long  as 
(1)  the  member  discloses  to  the  broker 
employed  and  to  the  trading  floor  that 
the  order  is  proprietary ,''■•  and  (2)  any 


■"151  'S.t;.  78Ma).  In  riddition  to  lh«  exemptions 
contained  in  Section  1 1(a)  of  the  Aci.  the 
Commission  has  adopted  rules  undar  this  Section 
to  provide  additional  exemptions.  Spe  17  CFR 
240.1  la-1  (regulation  of  floor  tradii^g):  17CFK 
240.1  lal-l(Tl  (transactions  yielding  priority, 
parity,  and  pretedence);  17  LTR  240.11al-2 
(transactions  for  certain  accounts  of  associated 
persons  of  mcmlwrs):  17  CFR  240.11al-3(T)  (bona 
fide  hedge  transactions  in  certain  sci:urities).  17 
CFR  240.1  lal—4(T|  (Ixind  transactions  on  national 
securities  exchanges).  17  CFR  240.1]al-5 
(transactions  by  registered  competitive  market 
makers  and  registered  equity  market  makers);  1 7 
ilFR  240.11dl-<i  (transactions  for  certain  accounts 
of  ore  derivatives):  and  17  CTR  240.11a2-2(T) 
(transactions  effected  by  exchange  members 
through  other  memtiers). 

"**  See  78  Cong.  Rec.  2270-71  (1934) 
'    '"Specifically.  Rule  llal-l(T)(a)(l)  provides  that 
the  member  must  disclose  that  the  order  is 


member  presenting  a  proprietary  order 
on  the  exchange  floor  yields  priority  to 
any  bid  or  offer  at  the  same  price  that 
is  not  also  a  proprietary  order, 
notwithstanding  any  otherwise 
applicable  rules  of  priority,  parity,  and 
precedence.''**  In  addition.  Rule  lla2- 
2(T)  permits  an  exchange  member  to 
effect  transactions  for  covered  accounts 
if,  among  other  things,  the  member  uses 
an  independent  floor  broker  to  execute 
the  transactions  on  the  exchange  floor.^" 
In  particular,  a  member  reiving  on  Rule 
na2-2(T):  (1)  Must  transmit  the  order 
from  off  the  exchange  floor;  (2)  may  not 
participate  in  the  execution  of  the 
transaction  once  it  has  been  transmitted 
to  the  member  performing  the 
execution:''"  (3)  may  not  be  affiliated 
with  the  executing  member;  and  (4) 
with  respect  to  an  account  over  which 
the  member  or  an  associated  person  has 
investment  discretion,  neither  the 
member  nor  the  associated  person  may 
retain  any  compensation  in  connection 
with  effecting  the  transaction  without 
express  written  consent  from  the  person 
authorized  to  transact  business  for  the 
account  in  accordance  with  the  rule. 
The  purpose  of  these  requirements  is 
"to  put  members  and  non-members  on 
the  same  footing,  to  the  extent 
practicable,  in  light  of  the  purposes  of 
section  11(a).'"'"' 

As  noted  above,  the  Phlx  asserted  that 
the  operation  of  ArcaEx  would  be 
inconsistent  with  the  requirements  of 
section  11(a)  because  members' 
proprietary'  orders  would  not  yield 
priority'  to  public  customer  orders.  In 


propri€>tary  to  anv  member  with  whom  the  order  is 
placed  or  to  whom  the  order  is  communicated,  and 
members  with  whom  such  an  order  is  placed  or 
I  ommunicated  must  disclose  the  proprietary  status 
of  the  order  to  others  pariicifiating  in  pflerting  the 
order.  Rule  llaI-l(TI(a)(2)  provides  that 
immediately  before  exe<.utinK  a  proprietary  order,  a 
member  (other  than  the  specialist  in  the  sec:urity 
being  traded)  prnsenling  such  an  order  must 
■'(  learly  iinnounce  or  otherwise  indicate"  to  the 
specialist  ,iiid  U>  anv  other  members  then  present 
for  trading  in  that  security,  that  the  older  is 
proprietary. 

'*'  Proprietary  orders  must  yield  to  non- 
proprietary orders  at  the  same  price,  regardless)  of 
the  size  of  the  orders  or  the  time  at  which  they  arc 
entered.  Set-  Rule  llal-l(T)(a)(3).  17  CFR 
240.1  lal-l(T)(a)(3). 

■•'.SfpRule  1  la;:-2(T)(a)(2).  17CFR  240.11a2- 
2(T)(a)(2).  See  also  .Securities  E.xchange  Act  Relea.se 
No.  14563  (March  14.  1978).  43  FR  1 1542  (March 
17.  1978)  (orders  that  are  cancelled  or  changed 
under  this  rule  are  treated  as  new  orilers:  such 
instructions  must  also  be  transmitted  to  the 
executing  broker  from  off  the  floor):  Securities 
Exchange  Act  Ridease  No.  14713  (April  28.  1978). 
43  FR  18557  (May  1.  1978)  (orders  must  be 
transmitted  directly  to  the  executing  broker  from  off 
the  floor:  they  can  not  lie  sent  through  the  initiating 
member's  floor  employees). 

"^The  member  may  participate,  however,  in 
clearing  and  settling  the  transaction. 

'•^Securities  F.xchange  Act  Release  No.  14713 
(.\pril  28.  1978).  43  FR  18557  (May  1.  1978). 


response  to  this  comment,  the  PCX 
explained  that  ArcaEx  is  not  relying  on 
the  exemption  provide  by  Rule  llal- 
1(T),  but  rather  is  relying  on  Rule  lla2- 
2(T).  As  the  PCX  explained,  "the  order 
execution  algorithm  of  ArcaEx  complies 
with  the  formal  requirements  of,  and 
satisfles  the  policy  concerns  underlying, 
section  11(a)  without  requiring  public 
customer  priority."  "'o 

In  particular,  the  PCX  explained  that 
all  users,  including  exchange  members, 
would  transmit  their  orders 
electronically  directly  to  ArcaEx  from 
remote  terminals.  Once  an  order  has 
been  transmitted,  a  user  could  not 
further  control  or  influence  the  order's 
execution.  The  orders  enter  a  line  of 
other  orders  to  be  executed  against  each 
other  in  the  Area  Book  based  on  an 
established  matching  algorithm. 
Execution  depends  on  what  orders  are 
entered  into  ArcaEx  at  the  same  time, 
what  orders  are  already  in  the  Area 
Book,  and  how  the  orders  are  ranked 
based  on  the  time-price  ranking 
algorithm."" 

This  electronic  order  and  execution 
process  of  ArcaEx  satisfles  the  four 
criteria  of  Rule  Ila2-2(T).  First,  all 
orders  are  electronically  submitted 
through  remote  terminals  from  off  the 
exchange  floor.  Second,  because  a 
member  relinquishes  control  of  its  order 
after  transmission  to  ArcaEx,  it  receives 
no  special  or  unique  trading  advantages. 
Third,  although  the  rule  contemplates 
having  an  order  executed  by  an 
exchange  member  who  is  unaffiliated 
with  the  member  initiating  the  order, 
the  Commission  recognizes  that  this 
requirement  is  not  applicable  when 
automated  exchange  facilities  are 
used.'"-  Fourth,  ArcaEx  members 
trading  for  covered  accounts  will 
disclose  discretionary  account 
compensation,  as  required  by  the  rule. 
The  Commission  and  its  staff  have,  on 
numerous  occasions,  considered  the 
application  of  Rule  Ila2-2(T)  to 
electronic  trading  and  order  routing 

'w.S«?  PCX  Response  1  at  p.  12. 

""  The  ''^mmission  notes  that  proposed  P(;XE 
Rule  6.16  would  prohibit  ETP  Holders  from  trading 
ahead  of  customer  limit  orders. 

■"'=  F'or  example,  in  considering  the  operation  of 
automated  execution  systems  operated  by  an 
exchange,  the  Commission  noted  that  while  there 
is  no  independent  executing  exchange  member,  the 
execution  of  an  order  is  automatic:  onL«  it  has  lieen 
transmitted  into  the  systems.  Because  the  design  of 
these  systems  ensures  that  members  do  not  possess 
any  special  or  unique  trading  advantages  in 
handling  their  orders  after  transmitting  them  to  ihe 
exchange  floors,  the  Commission  has  stated  that 
executions  obtained  through  these  systems  satisfy 
the  independent  execution  requirement  of  Rule 
lla2-2('r).  See  Securities  Exchange  Act  Release  No. 
15533  (January  29.  1979). 
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systems. ^°3  The  PCX  requested  guidance 
from  the  staff  regarding  PCX's 
interpretation  of  how  ArcaEx  meets  the 
requirements  of  Rulella2-2(T),  and  the 
staff  concurred  with  PCX's 
interpretation.'"^  The  Commission  finds 
that  the  proposed  operation  of  ArcaEx  is 
consistent  with  section  11(a)  of  the  Act. 

E.  The  Wave  Broker-Dealer 

1.  The  Proposed  Functions  of  Wave 

Wave,  a  wholly  owned  subsidiary  of 
Archipelago  Holdings  LLC,  is  a 
registered  broker-dealer  and  a  member 
of  the  NASD.  The  PCX  described  Wave's 
three  functions  v>nth  respect  to  ArcaEx 
in  Amendment  No.  3  to  the  proposed 
rule  change.  

First,  Wave  would  register  as  an  ETP 
Holder  and  act  as  an  introducing  broker 
for  customers  that  are  non-ETP  Holders. 
In  that  capacity.  Wave  would  provide 
sponsored  access  to  ArcaEx  pursuant  to 
contractual  relationships  vtrith  entities 
that  are  not  ETP  Holders. 

Second,  Wave  would  provide  an 
optional  routing  service  for  ArcaEx,  and, 
as  necessary,  would  route  orders  to 
other  market  centers  from  ArcaEx.'°5 
Those  who  choose  to  use  this  service 
would  sign  a  Wave  Routing  Agreement 
that  reads,  in  pertinent  part: 

User  agrees  that  all  orders  on  its  behalf 
must  be  transmitted  to  WAVE  through  the 
Archipelago  Exchange.  User  agrees  that  the 
Archipelago  Exchange  is  its  exclusive 
mechanism  for  purposes  of  transmitting 
orders  on  its  behalf  to  WAVE  and  for 
receiving  notice  regarding  such  orders. 
WAVE  shall  be  entitled  to  rely  upon  and  act 
in  accordance  with  any  order  instructions 
received  from  the  Archipelago  Exchange  on 
behalf  of  User.  User  agrees  that  all  order 
executions  effected  on  behalf  of  User 


'03  See.  e.g..  Securities  Exchange  Act  Release  No. 
29237  (May  31. 1991)  (regarding  NYSE's  Off-Hours 
Trading  Facility):  Securities  Exchange  Act  Release 
No.  15533  (lanuary  29.  1979)  (regarding  the  Amex 
Post  Execution  Reporting  System,  the  Amex 
Switching  System,  the  Intermarket  Trading  System, 
the  Multiple  Dealer  Trading  Facility  of  the 
Cincinnati  Stock  Exchange,  the  PCX's 
Communications  and  Execution  System,  and  the 
Phlx's  Automated  Communications  and  Execution 
System):  Securities  Exchange  Act  Release  No.  14563 
(March  14, 1978)  (regarding  the  NYSE's  Designated 
Order  Turnaround  System).  See  also  Letter  from 
Larry  E.  Bergmann,  Senior  Associate  Director, 
Division  of  Market  Regulation,  SEC,  to  Edith 
Hallahan,  .Associate  General  Counsel,  Phlx  (March 
24,  1999)  (regarding  Phlx's  VWAP  Trading  System): 
Letter  from  Catherine  McGuire,  Chief  Counsel. 
Division  of  Market  Regulation,  SEC.  to  David  E. 
Rosedahl,  PCX  (November  30,  1998)  (regarding 
OptiMark):  and  Letter  from  Brandon  Becker, 
Director.  Division  of  Market  Regulation,  SEC,  to 
George  T.  Simon.  Foley  &  Lardner  (November  30. 
1994)  (regarding  Chicago  Match). 

><»♦  Letter  from  Catherine  McGuire.  Chief  Counsel. 
Division  of  Market  Regulation.  SEC,  to  Kathryn 
Beck,  Senior  Vice  President  and  Special  Counsel, 
PCX,  dated  October  25,  2001. 

"KSee.  e.g..  proposed  PCXE  Rules  1.1(gg),  7.32 
and  7.37(d). 


pursuant  to  this  agreement  shall  be  reported 
by  WAVE  to  the  Archipelago  Exchange.  The 
User  shall  be  notified  of  such  executions 
through  the  Archipelago  Exchange."** 

In  addition,  the  Wave  routing 
agreement  provides  that  orders  routed 
through  Wave  will  remain  subject  to  the 
rules  of  PCXE. '07 

Third,  Wave  would  continue  to 
operate  an  ECN.  Wave's  ECN  would 
trade  only  those  securities  that  are 
ineligible  for  unlisted  trading  privileges 
on  ArcaEx.  As  proposed.  Wave's  ECN 
would  continue  to  trade  the  securities 
that  are  ineligible  for  unlisted  trading  on 
ArcaEx,  but  it  would  cease  trading  those 
securities  if  they  became  eligible.'"" 

2.  ArcaEx's  AffiUation  with  Wave 

As  noted  above.  Archipelago  Holdings 
LLC  would  own  both  ArcaEx,  a  facility 
of  the  PCX,  and  Wave,  a  broker-dealer. 
Nasdaq  and  Knight  expressed  concerns 
regarding  ArcaEx's  affiliation  with  the 
Wave  broker-dealer  operating  in  the 
capacities  described  above.  Specifically, 
in  their  comment  letters,  Nasdaq  and 
Knight  contended  that  the  proposed 
market  structure  of  ArcaEx,  particularly 
the  relationship  between  ArcaEx  and 
Wave,  would  be  anti-competitive.'"' 
Nasdaq  believes  that  Wave's  order 
routing  mechanism,  combined  with  its 
role  as  an  introducing  broker  and  its 
maintenance  of  an  ECN  for  trading 
Nasdaq  securities,  would  create  a 
troubling  conflict  of  interest  and  would 
result  in  a  competitive  imbalance 
between  Wave  and  other  ETP  Holders. 
Similarly,  Knight  believes  that  the 
proposal  does  not  adequately  address 
Wave's  potential  conflict  as  a  broker- 
dealer  and  an  order-routing  mechanism 
for  ArcaEx. 

Under  section  6  of  the  Act,  the  rules 
of  a  national  securities  exchange  must 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.""  The 
Commission  recognizes  that  the 
potential  for  unfair  discrimination  may 
be  heightened  if  a  national  securities 
exchange  or  its  affiliate  owns  or 
operates  a  broker  dealer.  This  is  because 


"*See  Wave  Routing  Agreement,  http:// 
www.lradearca.com/exchangc.  visited  on  Octot)er 
14.2001. 

""/d.  ("User  understands  and  agrees  that  orders 
executed  on  its  behalf  shall  at  all  times  be  subject 
to  the  terms  and  conditions  of  the  RIXE  Rules.  ") 

""  Unlisted  trading  privileges  of  Nasdaq 
securities  on  national  securities  exchanges  are 
subject  to  the  OTC-IITP  Plan  and  Section  12(f)  of 
the  Act.  Currently.  1.000  Nasdaq  National  Market 
issues  may  be  admitted  to  unlisted  trjding 
privileges  on  national  securities  exctianges. 

>•»  See  Nasdaq  Letters  2  and  3;  Knight  Letters  1 
and  2. 

'">  See  Section  6(b)(5)  of  the  Act.  15  U.S.C. 
78f(b)(5). 


the  financial  interests  of  the  national 
securities  exchange  may  conflict  with 
its  responsibilities  as  an  SRO  regarding 
the  affiliated  broker-dealer.  For  this 
reason,  the  national  securities  exchange 
must  not  serve  as  the  self-regulatory 
organization  that  is  primarily 
responsible  for  examining  its  affiliated 
broker-dealer."'  Moreover,  a  conflict  of 
interest  would  arise  if  the  national 
securities  exchange  (or  an  affiliate) 
provided  advantages  to  its  broker-dealer 
that  are  not  available  to  other  members, 
or  provided  a  feature  to  all  members 
that  was  designed  to  give  its  broker- 
dealer  a  special  advantage.  These 
advantages,  such  as  greater  access  to 
information,  improved  speed  of 
execution,  or  enhanced  operational 
capabilities  in  dealing  with  the 
exchange,  might  constitute  unfair 
discrimination  under  the  Act.  The 
Commission  has  considered  these 
potentially  unfair  advantages  in  the 
light  of  Wave's  proposed  functions. 

a.  The  PCX  Application  of  the  Wave 
Order-Routing  Function 

Both  Nasdaq  and  Knight  believe  that 
users  who  do  not  choose  to  enter  into 
a  routing  agreement,  and  therefore  do 
not  use  the  order  routing  services  of 
Wave,  would  be  placed  at  a  competitive 
disadvantage  vis  a  vis  users  who  opt  to 
enter  into  a  routing  agreement. 
Moreover,  Knight  suggested  that  Wave 
would  violate  the  fair  access  provisions 
of  the  Act  because  certain  order  types 
would  not  be  available  to  those  who 
have  chosen  not  to  use  Wave.  Finally, 
Nasdaq  suggested  that,  because  ArcaEx 
would  have  to  return  the  partially 
executed  or  unexecuted  orders  to  non- 
users  of  Wave,  who  would  then  route 
the  orders  by  alternative  means,  the 
price  and  speed  of  execution  for  such 
orders  could  be  significantly 
compromised. 

The  PCX  addressed  Wave's  role  as  an 
optional  order  routing  mechanism  of  the 
PCX  in  considerable  detail.  First,  the 
PCX  asserted  its  view  that  no  denial  of 
access  issues  arise  with  respect  to  any 
order  type,  regardless  of  their  routing 
mechanism,  because  every  user  must 
satisfy  identical,  objective  requirements 
for  submitting  each  order  type."-  In  the 
PCX's  view,  as  the  requirements  do  not 
vary  based  on  the  identity  of  the  user, 
the  routing  procedures  and  mechanisms 


"'See  ATS  Release.  63  FR  at  70892.  indee<i.  as 
the  Commission  noted  in  the  ATS  Release,  a 
national  securities  exchange  that  oi»erates  a  broker- 
dealer/alternative  trading  system  must  arrange  for 
another  SRO  to  act  as  the  regulator  for  that  enlitv. 
Here,  the  NA.SD  will  be  the  designated  examining 
authority  for  those  functions  of  Wave  that  are  not 
facilities  of  the  PCX. 

'"See  PCX  Response  2  and  3. 
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do  not  unfairly  discriminate  against  any 
particular  class  of  user.'  " 

Second,  the  PCX  noted  that,  although 
users  could  opt  to  route  orders  from 
ArcaEx  te-other  market  centers  through 
the  Wave  order  routing  function,  no 
ArcaEx  user  would  be  required  to  use 
Wave  for  this  purpose.""*  Members 
could  also  select  other  broker-dealers  to 
provide  order-routing  functions.  Under 
the  PCX's  proposal,  if  a  user  has  not 
chosen  to  use  Wave's  routing  services, 
the  user's  unexecuted  or  partially 
unexecuted  order  would  be  returned  to 
the  user  or  its  designated  agent  after  a 
sweep  of  the  ArcaEx  market.  "^  Once 
the  order  is  returned,  the  user  would 
then  be  able  to  route  it  to  another 
market  center  by  an  alternative  means. 
As  an  example,  the  PCX  pointed  out 
that  a  user  could  opt  to  bypass  Wave 
entirely  and  instead  rely  on  its  own 
routing  abilities  or  those  of  another 
broker-dealer  by  using  a  "fill  or  return" 
or  a  "fill  or  return  plus"  order.""  By 
using  those  orders,  a  user  could  route  its 
order  to  another  market  in  a  manner  of 
its  own  choosing  if  the  order  is  not  fully 
executed  on  the  ArcaEx. 

Third,  the  PCX  emphasized  that  users 
who  opt  out  of  the  Wave  routing 
services  would  be  precluded  from 
entering  only  a  very  limited  subset  of 
orders  that  specifically  incorporate  a 
Wave  routing  requirement  within  the 
definition  of  the  order.  In  particular, 
non-users  of  Wave  would  be  unable  to 
enter  only  a  primary-only  order  (an 
order  that  is  automatically  routed  to  the 
primarv'  market  as  a  market-on-open 
order)  and  a  NOW  order  (an  order  that 
is  automatically  routed  to  a  different 
market  center  for  immediate 
execution).""  In  handling  these 
particular  orders,  which  are  executed 
solely  on  another  market,  WAVE  does 
not  have  advantages  from  its  ArcaEx 
function.  The  PCX  also  represented  that 
information  barriers  would  be 
maintained  to  ensure  that  Wave  does 
not  unfairly  take  advantage  of 


"J.Sw,  e.n..  .Section  6(b)(5)  of  thfi  Art  (the  ruins 
of  an  exchange  may  not  be  designed  lu  permit 
"unfair  diM:rimination").  , 

'  '••.Sep.  e.g..  prf)posed  PCXE  Rules  1.1(gg).  7.32 
and  7.37(d).  The  Pc\  explained  the  PCX  and 
Archipelago  opted  to  employ  the  services  of  a 
routing  broker  (rather  than  to  rely  on  routing  orders 
to  other  markets  directly  from  PCX  itself)  simply 
because  of  various  technical  issues  associated  with 
market  cenler-to-inarket  center  routing. 

" -See  proposed  PCXE  Rule  7.37(d)  (describing 
"Routing  Away."  Step  5  of  the  trading  algorithm, 
after  the  directed  order,  display  order,  working 
order  and  tracking  order  processes). 

'  ■- Sep  prtjposed  K:XE  Rules  7  3l(p)  and  7.31(r) 
(definitions  of  'fill  or  return  '  and  "fill  or  return 
plus"  orders,  respectively). 

'"See  proposed  PCXE  Rule  7.31(w)  and  (x) 
(definitions  of  "NDW"  and  "primary  only"  orders, 
respectively). 


knowledge  gained  as  the  PCX's  order 
routing  mechanism. 

The  Commission  believes  that, 
although  Wave's  routing  services  are 
optional.  Wave's  order-routing  function 
occupies  a  special  position  with  respect 
to  ArcaEx.  In  the  Commission's  view, 
Wave  is  uniquely  linked  to  and 
endorsed  by  ArcaEx  to  provide  its 
outbound  routing  functionality. 
Therefore,  the  Commission  believes, 
and  the  PCX  agrees,  that  the  PCX 
application  of  the  Wave  order-routing 
function  falls  within  the  defmition  of  a 
facility  under  the  Act.  Section  3(a)(2)  of 
the  Act  provides: 

The  term  "facility"  when  used  with  respect 
to  an  exchange  includes  its  premises, 
tangible  or  intangible  propeily  whether  on 
the  premises  or  not,  any  right  to  use  of  such 
premises  or  properly  or  any  service  thereof 
for  the  purpose  of  effecting  or  reporting  a 
tmnsaction  on  the  exchange  (including, 
among  other  things,  any  system  of 
communication  to  or  from  the  exchange,  by 
tickel  or  otherwise  maintained  by  or  with  the 
consent  of  the  exchange),  and  any  right  of  the 
exchange  to  the  use  of  any  property  or 
service.  (Emphasis  added.) 

In  the  Commission's  view,  by 
functioning  as  an  order  routing 
mechanism  for  ArcaEx,  Wave  would 
operate  as  a  "system  of  communication" 
to  or  from  the  PCX  for  the  purpose  of 
effecting  a  transaction  on  the  exchange. 
Specifically,  pursuant  to  contract,  Wave 
would  receive  instructions  from  ArcaEx, 
would  route  orders  away  in  accordance 
with  those  instructions,  and  would  be 
responsible  for  reporting  resulting 
executions  back  to  ArcaEx.""  In 
addition,  as  discussed  above,  all  orders 
routed  through  Wave  would  remain 
subject  to  the  terms  and  conditions  of 
the  PCX's  rules."'' 

Because  the  application  of  the  Wave 
order  routing  function  is  a  facility  of  the 
PCX,  the  PCX  would  be  responsible  for 
regulating  the  Wave  order  routing 
function  as  an  exchange  facility  subject 
to  section  6  of  the  Act.  As  such,  Wave's 
order  routing  function  would  be  subject 
to  the  Commission's  continuing 
oversight.  In  particular,  under  the  Act, 
the  PCX  must  file  rule  changes  and  fees 
relating  to  the  Wave  order-routing 
function,  and  Wave  would  be  subject  to 
exchange  non-discrimination 
requirements. '20  These  requirements  are 
intended  to  address  the  potential  misuse 


of  advantages  that  might  arise  from 
Wave's  order-routing  function. '2' 

b.  Wave's  Function  as  Introducing 
Broker  for  ArcaEx 

The  PCX's  indirect  ownership  of 
Wave,  combined  with  Wave's  role  as  an 
introducing  broker  to  ArcaEx,  raises  the 
question  whether  Wave  in  this  role 
should  be  considered  a  facility  of  the 
PCX.  Despite  Wave's  affiliation  with  the 
PCX,  the  Commission  does  not  believe 
that  Wave's  introducing  broker  function 
should  necessarily  be  viewed  as 
constituting  a  facility  of  the  PCX.'^^  In 
its  introducing  broker  role,  Wave  would 
be  acting  as  a  user/member  of  the 
ArcaEx  on  precisely  the  same  terms  as 
any  other  member.  Wave  would  not  be 
the  sole  soiuce  of  sponsored  access  to 
ArcaEx;  all  other  ETP  Holders  could 
readily  provide  similar  services  on 
behalf  of  their  customers.  In  addition, 
the  PCX  is  subject  to  existing  statutory 
standards  that  prohibit  denials  of  access 
and  other  imfair  discrimination  against 
any  member  regarding  access  to  the 
PCX's  services.  Those  standards  would 
preclude  the  PCX  from  providing  Wave 
with  unfair,  preferential  access  to  its 
facilities. 

Furthermore,  the  PCX  has  provided 
additional  protections  to  limit  the  risk 
that  Wave  would  receive  an  unfair 
advantage  over  other  ETP  Holders  in 
operating  as  an  introducing  broker.  The 
PCX  has  instituted  safeguards  to  ensure 
that  Wave's  introducing  broker  function 
would  be  segregated  from  the  operation 
of  the  PCX  and  its  facilities,  so  that 
Wave  would  not  receive  any 
informational  advantages  from  its 
affiliation  with  ArcaEx  and  the  PCX. 
Specifically,  proposed  PCXE  Rule  14 
requires  the  PCX  to  maintain  strong 
information  barriers  between  its 
facilities  and  other  functions  of  the 
Wave  broker-dealer. '2^ 

The  Commission  believes  that  the 
availability  of  sponsored  access  to 
ArcaEx  from  multiple  sources,  coupled 
with  the  segregation  of  functions 
described  above,  would  adequately 
protect  investors  and  the  public  interest 
from  potential  concerns  arising  from  the 


"*These  trades  would  be  reported  by  the 
executing  market. 

""See  Wave  Routing  Agreement,  http:// 
www.tradearca.com/exchange.  visited  on  October 
14,  2IM)1. 

•-'"  See.  e.g..  Section  6(b)(5)  of  the  Act.  15  U.S.C 
78f(b)(5). 


'^'  The  Commission  also  believes  that,  because 
Wave's  order-routing  function  is  optional  and 
because  those  who  decline  to  use  it  would  continue 
to  have  full  access  to  the  rest  of  the  ArcaEx  facility, 
the  Wave  order-routing  function  would  not  lie  per 
se  unfairly  discriminatory. 

'^''Cf.  Securities  Exchange  Act  Release  No.  44201 
(April  18,  2001).  66  FR  21025  (April  26,  2001) 
(Certain  aspects  of  OTC  Tools  software  application 
providing  enhanced  access  to  Nasdaq  functionality, 
which  was  owned  and  exclusively  available 
through  the  NASD  was  considered  a  facility  of  the 
NASD). 

'"  See  Amendment  No.  5  to  the  proposed  rule 
change. 
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PCX's  affiliation  with  Wave.  This 
analysis  would  change,  however,  should 
Wave  become  the  sole  or  predominant 
source  of  sponsored  access  to  ArcaEx,  or 
should  the  PCX's  information  barriers 
prove  to  be  ineffective.  In  that  case,  the 
potential  advantages  provided  to  Wave 
in  its  operation  as  an  introducing  broker 
from  its  affiliation  with  the  PCX  may 
cause  Wave  to  be  considered  a  facility 
of  the  PCX  and  therefore  subject  to  the 
requirements  of  section  6  of  the  Act. 

c.  Wave's  Operation  of  an  ECN 

As  noted  above,  Nasdaq  expressed  the 
view  that  Wave's  ECN  should  be 
regulated  as  a  facility  of  the  PCX.  The 
PCX  submitted  a  response  in  which  it 
argued  that  Wave's  ECN  does  not  meet 
the  definition  of  a  facility  under  section 
3(a)(2)  of  the  Act.  The  PCX  noted  that 
Wave's  ECN  would  perform  a  very 
limited  trading  function,  serving  as  an 
ECN  for  only  those  Nasdaq  securities 
that  are  not  eligible  for  trading  on 
ArcaEx. 

In  the  ATS  Release,  the  Commission 
stated  that  exchanges  may  "form 
subsidiaries  or  affiliates  that  operate 
alternative  trading  systems  registered  as 
broker-dealers. "12''  Such  subsidiaries  or 
affiliates  are  required  to  become 
members  of  a  national  securities 
association  or  national  securities 
exchange.  Furthermore,  the  alternative 
trading  system  would  be  considered  a 
facility  of  its  affiliated  exchange  if  it 
were  integrated  or  otherwise  linked  to 
that  exchange. 

Here,  Wave's  ECN  will  continue  to  be 
regulated  by  the  NASD  rather  than  the 
PCX,' 2^  will  trade  only  those  Nasdaq 
securities  that  are  not  eligible  for  trading 
on  the  PCX,  and  will  not  be  integrated 
or  otherwise  linked  to  the  PCX.  In 
addition,  the  PCX  has  represented  that 
once  all  Nasdaq  securities  are  eligible 
for  trading  on  the  PCX,  the  Wave  ECN 
will  cease  operation  completely.  In  view 
of  the  foregoing,  the  Commission 
believes  that  the  Wave  ECN  is  not  a 
facility  of  the  PCX,  and  that  it  is 
properly  regulated  within  the 
framework  that  Regulation  ATS 
establishes. 

V.  Commission's  Findings 

On  the  basis  of  the  facts  and 
conclusions  discussed  in  Sections  I 
through  IV  above,  the  Commission 
makes  the  following  findings  with 
respect  to  the  PCX's  proposal. 


A.  Competition,  Efficiency,  and  Capital 
Formation 

In  reviewing  the  PCX's  proposal,  the 
Commission  is  required  under  section 
3(f)  of  the  Act  i2fi  to  consider  whether 
the  proposal  will  promote  competition, 
efficiency,  and  capital  formation.  In 
addition,  section  6(h)(8)  requires  that 
the  rules  of  an  exchange  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act.'^^ 

As  noted  above,  in  the  Commission's 
view,  the  proposed  ArcaEx  facility 
would  provide  a  new  and 
technologically  advanced  way  for 
trading  interest  to  be  matched  and 
orders  to  be  executed  on  the  PCX.  If  the 
ArcaEx  facility  is  able  to  attract  new 
market  participants  and  to  increase 
order  flow  to  the  PCX,  the  facility  could 
promote  greater  competition  among 
market  centers.  In  particular,  ArcaEx's 
trading  rules  are  designed  to  encourage 
the  use  of  various  tools,  such  as 
discretionary  orders  and  reserve  size, 
that  will  allow  investors  greater 
flexibility  in  displaying  and  managing 
their  orders,  thereby  allowing  them  to 
more  fully  represent  their  trading 
interest  in  a  public  marketplace.  Thus, 
the  Commission  believes  that  the  PCX's 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

Moreover,  if  the  ArcaEx  facility 
succeeds  in  attracting  more  order  flow 
to  the  PCX,  the  PCX  may  begin  to  serve 
as  a  greater  source  of  liquidity  for 
investors,  and  this  in  turn  could 
promote  greater  efficiency  of  executions. 
Similarly,  the  availability  of  novel 
features  will  provide  investors  and 
issuers  with  new  opportimities  to 
interact,  thereby  encouraging  capital 
formation. 

B.  Section  6(b)(5)  of  the  Act 

The  Commission  finds  that  the  PCX's 
proposed  rules  establishing  the  ArcaEx 
as  its  facilitv  are  consistent  with  section 
6(b)(5)  of  the  Act,'2«  in  that  the  rules 
have  been  designed  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  while 
also  protecting  investors  and  the  public 
interest.  Specifically,  the  PCX's  rule 
proposal  would  create  a  new  electronic 
platform  for  matching  and  executing 
orders.  Significant  features  of  the 
ArcaEx  facility  (as  reflected  in  the  PCXE 
rules),  such  as  the  availability,  in  real 
time,  of  the  entire  displayed  book  via 


the  internet,  would  provide  investors 
with  more  timely  and  accurate 
information  regarding  trading  interest 
on  the  facility.  In  addition,  the  use  of 
discretionary  orders  on  ArcaEx  may 
provide  investors  with  greater  flexibility 
to  represent  their  trading  interest 
accurately  and  completely.  Further,  the 
order  routing  function  and  the  ITS 
connection  would  also  provide 
investors  entering  orders  into  ArcaEx 
with  the  ability  to  access  the  best  prices 
in  different  markets  should  their  order 
not  be  executable  on  the  Area  Book. 

In  addition,  the  Commission  finds 
that  the  PCX's  proposal  is  consistent 
with  the  requirements  of  section  6(b)(5) 
that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  to  promote  just 
and  equitable  principles  of  trade,  and 
that  they  not  be  designed  to  permit 
unfair  discrimination  among  customers, 
issuers,  or  broker-dealers.  Specifically, 
the  PCX  has,  when  necessary  and 
appropriate,  adapted  its  customer 
protection  rules  to  reflect  its  adoption  of 
the  all-electronic  ArcaEx  trading 
facility.'''^  The  PCX  has  also  committed 
to  develop  and  maintain  an  appropriate 
system  of  surveillance  and  an  audit 
trail.  Finally,  by  rule,  the  PCX  has 
proposed  to  segregate  the  functions  of 
the  ArcaEx  facility  and  the  functions  of 
Wave  that  are  not  regulated  as  facilities 
of  the  PCX.  Accordingly,  the 
Commission  does  not  believe  that  the 
PCX's  rules  permit  unfair 
discrimination  among  users  of  ArcaEx 

C.  Section  1  lA  of  the  Act 

In  section  llA(a)(l)(C),'^"  Congress 
found  that  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure:  (1)  The 
economically  efficient  execution  of 
securities  transactions;  (2)  fair 
competition  among  brokers  and  dealers; 
(3)  the  availability  to  brokers,  dealers, 
and  investors  of  information  with 
respect  to  quotations  and  transactions  in 
securities;  (4)  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market;  and  (5)  an  opportunity 
for  investors'  orders  to  be  executed 
without  the  participation  of  a  dealer. 
Congress  also  recognized  that 
technology  would  drive  competition 
among  the  securities  markets,  stating, 
"(njew  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  and 


'^*  See  ATS  Release.  63  FR  at  70891. 
>2sSee  PCX  Response  2  and  3. 


«» 15  U.S.C.  78c(f). 
•"  15  U.S.C.  78f(b)(8). 
"•15  U.S.C.  78f(b)(5). 


'".Sep.  e.g..  proposed  PCJCh  Rule  6.16 
(prohibiting  members  from  trading  ahead  of 
customer  limit  orders). 

'Mis  U.S.C.  78k-l(a)(1)(t:). 
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effective  market  operations. "^^' 
Congress  instructed  the  Commission  to 
seek  to  "enhance  competition  and  to 
allow  economic  forces,  interacting  with 
a  fair  regulatory  field,  to  arrive  at 
appropriate  variation  in  practices  and 
services.  "'32 

The  Commission  believes  that  the 
proposal  incorporates  features  that  will 
provide  investors  with  the  opportunity 
to  receive  economically  efficient 
execution  of  their  securities  transactions 
and  to  promote  fair  and  orderly 
markets. "3  in  addition  to  the  features 
noted  above,  the  Commission  notes  that 
a  significant  feature  of  the  Area  Book  is 
that  it  potentially  provides  an 
opportunity  for  investors'  orders  to  be 
executed  without  the  participation  of  a 
market  maker.  The  Commission  also 
believes  that  the  real-time  dissemination 
of  the  Area  Book  to  the  public  via  the 
internet  will  provide  valuable 
information  to  all  market  participants 
and  is  reasonably  designed  to  promote 
price  discovery.  Finally,  the 
Commission  believes  that  ArcaEx's 
routing  technology  and  link  to  ITS  will 
allow  investor  orders  efficiently  to  reach 
other  markets  with  better  prices. 
Therefore,  Commission  finds  that  the 
PCX's  proposal  is  consistent  with 
section  11 A  of  the  Act. 
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VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
4  and  5.  including  whether  Amendment 
Nos.  4  and  5  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendment',  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  Amendment 
Nos.  4  and  5  of  File  No.  SR-PCX-2000- 


25  and  should  be  submitted  by 
November  23,  2001. 

Vn.  Order  Granting  Approval 

The  original  rule  proposal  was 
noticed  for  public  comment  in 
November  2000.  Amendment  No.  4 
makes  technical  corrections  to  the  rules 
and  adds  a  provision  with  respect  to  the 
status  of  the  books  and  records  of 
Archipelago  Holdings  LLC.  Amendment 
No.  5  is  directly  responsive  to  questions 
raised  by  commenters  regarding  the 
status  of  Wave.  The  Commission 
believes  that  it  has  received  and  fully 
considered  substantial,  meaningful 
comments  with  respect  to  the  PCX's 
proposal,  as  amended,  and  that 
Amendment  Nos.  4  and  5  do  not  raise 
issues  that  warrant  further  delay. '^* 
Accordingly,  pursuant  to  section 
19(b)(2)  of  the  Act.'^s  the  Commission 
finds  good  cause  to  approve 
Amendment  Nos.  4  and  5  prior  to  the 
thirtieth  day  after  notice  of  the 
Amendments  is  published  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"^  that 
Amendment  Nos.  4  and  5  to  the  PCX's 
proposed  rule  change  are  hereby  granted 
accelerated  approval;  and 

It  is  also  ordered,  pursuant  to  section 
19(b)(2)  of  the  Act,"7  that  the  proposed 
rule  change  (File  No.  SR-PCX-OG-25), 
as  amended,  is  hereby  approved. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  01-27417  Filed  10-31-01;  8:45  am) 

numc  cooe  soio-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-^44991 ;  File  No.  SR-PHLX- 
2001-74] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
ttte  Philadelphia  Stock  Exchange,  inc. 
To  Amend  Phlx  By-Law  Article  XII, 
Section  12-4  and  Article  XV,  Sections 
15-1  and  15-2 

October  26,  2001. 

On  August  7.  2001,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


>"  .See  S.  Rep.  No.  94-75.  94lh  Coiig-.  1st  Sess. 
7  (1973)  at  p.  8. 

'"15l!.S.C78k-l. 


'  ^*  See  also  discussion  at  text  accompanying  note 
76.  supra. 

'"15l.'.S.C.  78s<b)(2). 


of  1934  ("Act").'  and  rule  19l>-4 
thereunder,-  a  proposed  rule  change 
that  would:  (i)  Amend  Phlx  By-Law 
Article  XII,  section  12-4  and  Article  XV 
sections  15-1  and  15-2  to  reduce  the 
current  14-day  posting  period  for 
membership  and  foreign  currency 
options  participation  transfers  to  seven 
days,^  (i)  change  the  notice  of  posting 
from  the  Exchange  bulletin  board  to  the 
Phlx  website  while  retaining 
publication  in  the  Secretary's  Weekly 
Bulletin;  and  (iii)  allow  the  Chairman  or 
his  designate  to  reduce  the  posting 
period  as  deemed  appropriate  upon 
determination  that  such  action  is  in  the 
best  interests  of  the  Exchange.  The 
Federal  Register  published  the 
proposed  rule  change  for  comment  on 
September  26,  2001. '»  The  Commission 
received  no  comments  on  the  propsoal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  Act  ^  and 
believes  that  the  proposed  rules  should 
continue  to  provide  members  with 
sufficient  notice  of  proposed  transfers  of 
memberships  or  foreign  currency 
options  participations  to  allow  for  the 
submission  of  information  concerning 
an  applicant's  qualifications  and  fitness 
for  membership.  Therefore,  the 
Commission  finds  the  proposed  rule 
change  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and, 


M5  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  As  required  by  Exchange  By-Law  Article,  XXII. 
section  22-2,  the  Exchange  issued  notice  of  the 
proposed  By-Law  amendments  to  Articles  XII  and 
XV  to  its  membership  on  April  1 1 ,  2001  and  July 
10.  2001.  respectively.  The  Exchange  represents 
that  it  did  not  receive  a  request  from  17  or  more 
members  for  a  special  meeting  of  the  Exchange  to 
consider  the  proposed  amendment.  As  a  result,  the 
Board  approved  the  proposed  amendment  to  By- 
Law  Article  XII  on  May  16,  2001,  and  approved  the 
proposed  amendment  to  By-Law  Article  XV  on 
August  1,  2001.  Telephone  conversation  between 
Murray  L.  Ross.  Vice  President  and  Secretary.  Phlx. 
Florence  Harmon.  Senior  Special  Counsel.  Division 
nf  Market  Regulation  ("Division")  (x>mmission,  and 
Sonia  Patton,  Special  Counsel,  Division. 
Oimmission  (September  13,  2001). 

*  Securities  Exchange  Act  Release  No.  44819 
(September  19.  2001).  66  FR  49242. 

"•  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c:(f). 

•15U.SC.  78f. 

■  15  U.S.C.  78flb)(5). 
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in  general,  to  protect  investors  and  the 
public  interest. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Phlx-2001- 
74)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-27442  Filed  10-31-01;  8:45  am] 
BIUJNG  COOE  WIO-OI-M 


from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 


DEPARTMENT  OF  TRANSPORTATION      Request  for  Comments 


Coast  Guard 
[USCG  2001-10855] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (OMB):  0MB  Control  Number 
2115-0636 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  one 
Information  Collection  Request  (ICR). 
The  ICR  concerns  the  survey  of 
"customers"  of  the  International  Ice 
Patrol  run  by  the  Coast  Guard.  Before 
submitting  the  ICR  to  OMB,  the  Coast 
Guard  is  requesting  comments  on  it. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  31 ,  2001. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  System  (DMS) 
(USCG  2001-10855).  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PL-401 ,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  DMS  maintains  the  public  docket 
for  this  request.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  in  room  PL- 
401,  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  above  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 


»15  U.S.C.  78s(b)(2). 
»17CFR200.30-3(a)(1Z). 


The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  iDclude  their  names 
and  addresses,  identify'  this  document 
(USCG  2001-108551,  and  give  the 
reason  for  the  comments.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format  no  larger  than  BV-^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acitnowledgment  of  receipt  of  comments 
should  enclose  stamped  self-addressed 
postcards  or  envelopes. 

Information  Collection  Request 

1.  Title:  Survey  of  Customers  of  the 
International  Ice  Patrol  (IIP)  Run  by  the 
Coast  Guard. 

OMB  Control  Number:  211 5-0636. 

Summary:  The  Coast  Guard  will  use 
the  information  obtained  from  direct 
customers  to  measure  satisfaction  with 
current  services  and  determine  whether 
added  services  are  necessary. 

Need:  The  IIP  monitors  the  extent  of 
danger  due  to  icebergs  near  the  Grand 
Banks  of  Newfoundland  and  warns  the 
maritime  community  of  the  danger  by 
broadcasting  the  southeastern,  southern, 
and  southwestern  limits  of  all  known 
ice  in  two  message  bulletins  and  one 
radiofacsimile  chart  each  day  Executive 
Order  12862  requires  us  to  evaluate  our 
services  and  assess  our  customers' 
satisfaction. 

Respondents:  Masters,  crewmembers, 
scientists,  or  other  persons  that  use  the 
bulletins  or  charts  of  the  IIP. 

Frequency:  Annual. 

Burden  Estimate:  The  estimated 
burden  is  125  hours  a  year. 

Dated:  October  17.  2001. 
V.S.  Crea, 

Director  of  Information  and  Technology. 
[FR  Doc:.  01-27477  Filed  10-.31-01:  8:45  am] 
BIUJNG  cooe  4«10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Insurance  Incremental 
Premium  Reimbursement 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT.  - 
ACTION:  Notice. 


SUMMARY:  The  Air  Transportation 
System  Safety  and  Stabilization  Act  of 
September  22.  2001  authorized  the  FAA 
to  reimburse  qualif\ing  air  carriers  for 
the  difference  in  insurance  premiums 
paid  as  a  result  of  increases  resulting 
from  the  premium  increases 
experienced  after  the  September  1 1  New 
York  City  terrorists  attacks.  The  FAA 
will  provide  stabilizing  reimbiu'sement 
payments  to  aid  the  carrier's  financial 
recoveni'.  The  FA(\  is  publishing  the 
contents  of  a  letter  it  has  distribut)?d  and 
notice  of  the  internet  web  access  which 
explains  the  process  for  a  carrier  to 
apply  for  reimbursement. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nan  Shellabarger.  Office  <if  Aviation 
Policy  and  Plans,  APO-2.  Federal 
Aviation  Administration,  800 
Independence  Ave..  SW.,  Washington, 
DC  20591,  telephone:  (202)  267-3275. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  20Ub)riJ  ot  the  Air 
Transportation  System  Safety  and 
Stabilization  Act.  (Pub.  L.  No.  107-42. 
115  Stat.  230.  Sept.  22.  2001).  the 
Federal  Aviation  Administration's 
Aviation  Insurance  Program  hereby 
offers  to  partially  reimburse  your 
company  lor  the  increases  in  the  war 
risk  insurance  premiums  above  that 
paid  by  your  company  for  comparable 
operations  during  the  period  beginning 
on  September  4,  2001.  and  ending  on 
September  10,  2001.  This  offer  is  subject 
to  final  funding  availability. 

The  attached  letter  and  application 
can  also  be  viewed  on  the  web  at: 
http://api/hq.faa.gov/911 /policies/ 
inscover.html. 

Issued  in  Washington.  IX',.  on  October  2'l. 
2001. 

|ohn  M.  Rodgers, 

Dimctnr.  Office  of  Aviation  Policy  ami  Plans. 
Date:  October  26.  2001 
TO:  U.S.  Air  Carriers 

Aviation  Insurance  Inci^menlal  Premium 
Reimbursement 

Dear  .Mr Carrier  Insuraixe  Representative: 
Pursuant  to  section  201(b)(1)  of  the  ,'\ir 
Transportation  System  Safety  and 
Stabilization  Act.  (Pub.  L.  No.  107-42.  11  Ti 
Stat.  230.  Sept.  22,  2001).  the  Federal 
Aviation  Administration's  Aviation 
Insurance  Program  hereby  offers  to  pHrtially 
reimburse  your  company  for  the  increase>  in 
the  war  risk  insurance  premiums  above  that 
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paid  by  your  comparty  f»r  comparable 
operations  during  the  period  beginning  on 
Septomber  4.  2001.  and  ending  on  September 

10.  ;i001.  This  offer  is  subject  to  final  funding 
availabilitv- 

Thi«  reimbursement  will  only  cover 
premium  increases — 

(a)  for  coverage  against  loss  or  damage 
arising  out  of  war  risks  from  the  Operation  of 
an  "American  aircraft."  as  that  tarm  is 
defined  at  49  USC  44301(1):  and 

(b)  for  the  thirty-day  period  beginning  at 
12:01  a.m.  on  the  day  following  the 
cancellation  of  the  war  risk  insurance  that 
was  in  effect  for  your  company  on  September 

11.  2001.  and  ending  at  12:00  midnight  on 
the  thirtieth  day  following. 

To  request  this  reimbursement,  follow  the 
instructions  below.  You  must  submit  your 
request  for  reimbursement  with  appropriate 
documentation  for  receipt  by  the  FAA  by 
close  of  business  November  2,  2001,  to  be 
eligible  for  this  reimbursement.  Fax  or  e-mail 
requests  are  allowed,  but  must  be  followed 
by  original  documents  sent  via  express 
courier  or  mail. 

A  final  determination  of  the  amount  of 
payment  for  reimbursement  will  be  made  by 
the  FAA  after  November  2  when  all 
applications  for  reimbursement  shall  have 
been  received  and  the  sum  of  requests  for  . 
reimbursement  is  known  The  amount  of 
reimbursement  will  be  pro-rated  based  on  the 
availability  of  funds  for  this  purpose  in  the 
Aviation  Insurance  Revolving  Fund. 
Additional  payments  may  be  made  from  the 
Revolving  Fund  as  additional  amounts 
btK;ome  available  from  the  "2001.  limergency 
Supplemental  Appropriations  Act  for 
RecovLTV  from  and  Response  to  Terrorist 
Attacks  on  the  United  States". 

Instructions  for  Application  fur 
Reimbursement 

1.  Complete  the  attached  invoi  re  with  the 
following  information. 
.A.  ,\irline  Name. 

B.  FAA  Reference  Number— RfAl-02-I use 
your  two  digit  airline  code|. 

C.  Taxpayer  Identifuiatinn  NuiTibor. 

D.  Company  Invoice  Number.  This  is  i'(7i(r 
company's  invoice  number  issued  to  FAA. 

E.  (1)  Enter  the  dal'^s  for  the  thirty-day 
period  beginning  at  12:01  a.m.  on  the  day 
following  the  cancellation  of  the' war  risk 
in.suranf.e  that  was  in  effect  for  your 
company  on  September  11.  2001.  and  ending 
at  12  midnight  on  the  thirtieth  day  following.- 

(2)  .Amount — Enter  the  pro-rata  average 
daily  premium  information  for  the  two  time 
periods  as  requested,  calculate  tbe  difference 
and  multipl>  by  .30  to  reach  the  total:  Round 
to  the  nearest  whole  dollar:  SOOO.OOO. 

F.  Ele<:tronic  fund  transfer  information  for 
your  bank  account  for  FAA's  deposit. 

(1)  Bank  name 

(2)  Bank  address 
(.3)  Bank  i\BA  routing  number 
(4)  Account  Name 
(.S)  Ar;counl  Number 

(I.  Fleet  Certification — Fill  in  Ihe  correct 
percent  (%)  of  "American  aircraft"  in  your 
fleet  as  defined  at  49  \  'SC  44301(1).  (See 
Frequently  Asked  Questions  for  definition) 

H.  Statement  of  Certification^By  signing 
on  line  i  (below  this  statement)  you  are 


certif\ing  the  invoiced  amount  is  accurate 
under  penalty  of  18  USC  1001. 

1.  Signature  of  appropriate  corporate 
official. 

2.  Supply  us  with  the  name,  phone 
number,  and  e-mail  address  of  the 
appropriate  person(s)  to  contact  if  we  have 
specific  questions  about  the  invoice. 

3.  Provide  a  copy  of  your  FAA  air  carrier 
certificate. 

4.  Provide  a  copy  of  your  insurance 
company's  invoice  showing  the  insurance 
premium  for  war  risk  hull  and/or  liability 
that  was  in  effect  for  comparable  operations 
during  the  period  beginning  September  4, 
2001.  and  ending  September  10,  2001. 

5.  Provide  a  copy  of  your  insurance 
company's  invoice  showing  the  insurance 
premium  increase  for  war  risk  after 
September  11.  2001 

If  your  company's  invoices  are  not 
consistent  with  our  request,  provide  a  written 
statement  from  your  insurer  as  to  the  war  risk 
premium(s)  prior  to  September  11,  2001  and 
premium(s)  after  September  11,  2001  on  a 
pro-rata  dai)y  basis  and  calculate  the 
difference-. 

Return  of  Documents 

Please  respond  to  this  letter  by  e-mail  or 
fax  to  the  Aviation  Insurance  representative 
assigned  to  vour  company  at  (202)  267-3324 
or  (202)  267-5370  or  (202)  267-3278.  (If  you 
have  not  yet  had  a  representative  assigned  to 
your  company,  email  to  9-a\\a-apo-aviation- 
insuranceii.faa.gov.  qr  fax  to  one  of  the  above 
numbers.)  Follow  the  electronic  response  by 
sending  the  original  invoice  to  FAA  at  the 
address  below.  (As  of  this  writing,  U.S.  mail 
delivery  in  the  Washington.  DC  area  is 
disrupted,  so  you  may  wish  to  use  a  private 
sen'ice.) 

Federal  Aviation  Administrator,  Attn: 
[insurance  representative's  name].  Aviation 
Insurance,  APO-3  (Room  939).  800 
Independence  Ave..  S\V.,  Washington,  DC 
20591 
"     Youi  request  for  reimbursement  will  be 
reviewed  promptly  by  the  Aviation  Insurance 
Program  staff  We  anticipate  that  your 
reimbursement  will  be  issued  within  four  to 
six  weeks  of  receipt  of  your  e-mail  or  fax 
request.  Please  contact  your  Aviation 
Insurance  representative  with  any  questions 
you  may  have  regarding  the  documentation 
required  oi  the  status  of  your  reimbursement. 
Sincerely, 

lohn  M.  Rodgers, 

Director  of  .Aviation  Policy  and  Plans. 

Application  for  Incremental  War  Risk 
Insurance  Premium  Reimbursement. 

To:  Aviation  Insurance  Department.  APO-3, 
Federal  Aviation  .Administration.  800 
Independence  Avenue.  SW,  Room  939. 
Washington,  DC  20591 

A:  Airline  Name   ^ 

B:  FAA  Reference  Number: 
R-AI-02  (two  digit  airline  code) 

C:  Taxpayer  Identification  Number 

D:  Company  Invoice  Number 

El:  Charges  for  incremental  war  risk 
premium  reimbursement,  covering 

period  ,  2001  through 

.  2001  (not  to  e.xceed  30  days) 


E2: 

War  Risk  Premium  Prior  to  Sept.  11, 2001 

Avg  Daily  Rate 

Hull  $ 

Liability  $ 
Total  S' 


War  Risk  Premium  After  Sept.  11,  2001 

Avg  Daily  Rate 

Hull  $ 

Liability  S ^ 

Total  S" . ' 

Difference 

Avg  Daily  Rate 

Hulls 

Liability  S 

Total  S 

Total  Difference  Multiplied  by  30  days 
Total  30  Day  Premium  Reimbursement 
Request  $ (Round  to  nearest 


whole  dollar) 


F  1:  Bank  Name 


F  2:  Bank  Address 


F  3:  Bank  ABA  routing  number 


F  4:  Account  Name 


F  5:  Account  Number 


G:  1  certify  that  the  percentage  of  "American 
aircraft  "  as  defined  at  49  U.S.C.  44301(1) 
covered  by  the  insurance  for  which  premium 
reimbursement  is  requested  is 

% 

(100%  or  some  lessor  number) 
H:  I  certify  that  the  forgoing  charges  are  true 
and  correct  and  that  payment  therefore  has 
not  yet  been  received  for  such  charges  from 
the  Federal  Aviation  Administration.  The 
information  supplied  in  this  certification 
subjects  the  affirmant  to  the  provisions  of  18 
USC  1001. 


I:  Signed:  Name  and  title  of  certifying 
corporate  official 

(FR  Doc.  01-27475  Filed  10-31-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

DEPARTMENT  OF  THE  INTERIOR 

Federal  Highway  Administration 

National  Park  Service 

Environmental  Impact  Statement; 
Loudon,  Fairfax,  Fauquier,  and  Prince 
William  Counties,  VA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT:  National 
Park  Service  (NPS).  DOI. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  thi.s 
notice  to  advise  the  public  that  an 
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environmental  impact  statement  will  be 
prepared,  in  cooperation  with  the 
National  Park  Service  (NPS),  for 
potential  transportation  improvements 
in  the  vicinity  of  the  Manassas  National 
Battlefield  Park  to  address  the  Manassas 
National  Battlefield  Park  Amendments 
Act  of  1988  which  require  relocation  of 
US  Route  29  and  VA  Route  234  in  the 
vicinity  of  the  Park. 

FOR  FURTHER  INFORMA'nON  CONTACT:  Jack 
Van  Dop,  Environmental  Specialist, 
Federal  Highway  Administration,  21400 
Ridgetop  Circle,  Sterling,  VA  20166, 
Telephone  703-404-6282  or  John 
Marsh,  Project  Manager,  National  Park 
Service,  Denver  Service  Center, 
Telephone:  (303)  969-2471. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
site  at:  http://www.access.gpo.gov/nara. 

Background 

With  this  notice  of  intent,  the  FHWA 
cuid  the  NPS  are  initiating  the  National 
Environmental  Policy  Act  (NEPA) 
process  including  the  pt  .paration  of  an 
environmental  impact  statement,  for  the 
Manassas  National  Battlefield  Bypass  to 
study  potential  alternatives  to  relocate 
US  Route  29  and  VA  Route  234  in,  and 
in  the  vicinity  of,  the  Manassas  National 
Battlefield  Park  in  Manassas,  Virginia. 
In  1988,  the  Congress  enacted  Public 
Law  100-647,  102  Stat.  3342.  3810.  Title 
X  of  this  Act  is  cited  as  the  Manassas 
National  Battlefield  Park  Amendments 
of  1988.  In  section  1004,  the  legislation 
states  that: 

[Tlhe  Secretary  of  the  Interior  *  *  *  in 
consultation  with  the  Commonwealth  of 
Virginia,  the  Federal  Highway 
Administration,  and  Prince  William  County, 
shall  conduct  a  study  regarding  the 
relocation  of  highways  (known  as  Routes  29 
and  234)  in,  and  in  the  vicinity  of,  the 
Manassas  National  Battlefield  Park.  *   *   * 
The  study  shall  include  an  assessment  of 
available  alternatives,  together  with  cost 
estimates  and  recommendations  regarding 
preferred  options.  The  study  shall 
specifically  consider  and  develop  plans  for 
the  closing  of  those  public  highways  (known 
as  Routes  29  and  234)  that  transect  the  park 
and  shall  include  analysis  of  the  timing  and 
method  of  such  closures  and  of  means  to 
provide  alternative  routes  for  traffic  now 
transecting  the  park.  The  Secretary  shall 


provide  for  extensive  public  involvement  in 
the  preparation  of  the  study. 

Recognizing  that  NEPA  requires  the 
consideration  of  a  reasonable  range  of 
alternatives  that  will  address  the 
Purpose  and  Need,  the  environmental 
impact  statement  will  include  a  range  of 
alternatives  for  detailed  study  consisting 
of  a  no-build  alternative  as  well  as  other 
alternatives  including  transportation 
system  management  strategies,  mass 
transit,  improvements  to  existing 
roadways,  and/or  new  alignment 
facilities.  These  alternatives  will  be 
developed,  screened,  and  subjected  to 
detailed  analysis  in  the  draft 
environmental  impact  statement  based 
on  their  ability  to  address  the  Purpose 
and  Need,  while  attempting  to  avoid 
knowrn  and  sensitive  resources. 

Letters  describing  the  proposed  NEPA 
study  and  soliciting  input  will  be  sent 
to  the  appropriate  Federal,  State  and 
local  agencies  who  have  expressed  or 
are  known  to  have  an  interest  or  legal 
role  in  this  proposal.  It  is  anticipated 
that  a  formal  scoping  meeting  will  be 
held  as  part  of  the  NEPA  process  to 
facilitate  local,  state,  and  federal  agency 
involvement.  Private  organizations, 
citizens,  and  interest  groups  will  also 
have  an  opportimity  to  provide  input 
into  the  development  of  the 
Environmental  Impact  Statement  and 
identify  issues  that  should  be  addressed. 
A  comprehensive  public  participation 
program  will  be  developed  to  involve 
the  public  in  the  project  development 
process.  Notices  of  public  meetings  or 
public  hearings  will  be  given  through 
various  forums  providing  the  time  and 
place  of  the  meeting  along  with  other 
relevant  information.  The  draft 
environmental  impact  statement  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
meetings/hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
identified  and  taken  into  account, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments 
and  questions  concerning  this  notice  of 
proposed  action  and  when  the  draft 
environmental  impact  statement  is 
made  available  should  be  directed  to  the 
FHWA  at  the  address  provided  under 
the  caption  FOR  FURTHER  INFORMATION 
CONTACT. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  proposed  action.) 

Authority:  [23  USC.  315;  49CFR  1.48) 


Issued  on:  October  18.  2001. 
Donald  R.  Tuggle. 

Director,  Program  Administration.  Federal 
Highway  Administration,  Sterling,  Virginia. 
Terry  Carlstrom. 

Regional  Director,  .\ational  Park  Service, 
National  Capital  Region,  Washington,  DC. 
|FR  Doc.  01-27410  Filed  10-31-01:  8:43  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Docket  No.  F74-2001 -109.3] 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Information  Collection 
Request  (ICR)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of  the 
currently  approved  information 
collection.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  was  published  on  August  15, 
2001. 

DATES:  Comments  must  be  submitted 
before  December  3.  2001.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  L.  Marion.  Office  of 
Administration,  Office  of  Management 
Planning.  (202)  366-6680. 
SUPPLEMENTARY  INFORMATION: 

Title:  Charter  Service  Operations 
{OMB  Number:  2132-0543). 

Abstract:  49  U.S.C.  section  5323(d) 
requires  all  applicants  for  financial 
assistance  from  FTA  to  enter  into  a 
charter  bus  agreement  with  the 
Secretary  of  Transportation  (delegated 
to  the  Administrator  of  FTA  in  49  CFR 
section  1.51(a)).  49  U.S.C.  section 
5323(d)  provides  protections  for  private 
intercity  charter  bus  operators  from 
imfair  competition  by  FTA  recipients. 
49  U.S.C.  section  5302(a)(7)  as 
interpreted  by  the  Comptroller  General 
permits  FTA  recipients,  but  does  not 
state  that  recipients  have  a  right,  to 
provide  charter  bus  service  with  FTA- 
funded  facilities  and  equipment  only  if 
it  is  incidental  to  the  provision  of  mass 
transportation  serviqe.  These  statutory- 
requirements  have  been  implemented  in 
FTA's  charter  regulation,  49  CFR  section 
604. 

49  CFR  section  604.7  requires  all 
applicants  for  financial  assistance  under 
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49  U.S.C.  section  5309.  5336,  or  5311  to 
include  two  copies  of  a  charter  bus 
agreement  with  the  first  grant 
application  submitted  after  the  effective 
date  of  the  rule.  The  applicant  signs  the 
agreement,  but  FTA  executes  it  only 
upon  approval  of  the  application.  This 
is  a  one-time  submission  with 
incorporation  by  reference  in 
subsequent  grant  applications.  49  CFR 
section  604.11(b)  requires  recipients  to 
provide  notice  to  all  private  charter 
operators  and  allows  them  to  submit 
written  evidence  demonstrating  that 
they  are  willing  and  able  to  provide  the 
chsuler  service  the  recipient  is 
proposing  to  provide.  The  notice  must 
be  published  in  a  newspaper  and  sent 
to  any  private  operator  requesting  notice 
and  to  the  United  Bus  Owners  of 
America  and  the  American  Bus 
Association,  the  two  trade  associations 
to  which  most  private  charter  operators 
belong.  To  continue  receiving  federal 
financial  assistance,  recipients  must 
publish  this  notice  annually.  49  CFR 
section  604.13(b)  requires  recipients  to 
review  the  evidence  submitted  and 
notify  the  submitter  of  its  decision.  This 
notice  is  also  an  annual  requirement.  On 
December  30, 1988,  FTA  issued  an 
amendment  to  the  Charter  Service 
regulation  that  allows  additional 
exceptions  for  certain  non-profit  social 
service  groups  that  meet  eligibility 
requirements. 

Estimated  Total  Annual  Burden: 
1;984  hoiu-s. 

Addresses:  All  written  comments 
must  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  evidence  demonstrating  that 
they  are  willing  and  able  to  provide  the 
chs^er  service  the  recipient  is 
proposing  to  provide.  The  notice  must 
be  published  in  a  newspaper  and  sent 
to  any  private  operator  requesting  notice 
and  to  the  United  Bus  Owners  of 
America  and  the  American  Bus 
Association,  the  two  trade  associations 
to  which  most  private  charter  operators 
belong.  To  continue  receiving  federal 
financial  assistance,  recipients  must 
publish  this  notice  armually.  49  CFR 
section  604.13(b)  requires  recipients  to 
review  the  evidence  submitted  and 
notify  the  submitter  of  its  decision.  This 
notice  is  also  an  annual  requirement.  On 
December  30.  1988,  FTA  issued  an 
amendment  to  the  Charter  Service 
regulation  that  allows  additional 
exceptions  for  certain  non-profit  social 
service  groups  that  meet  eligibility 
requirements. 

Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  and  non-profit  institutions. 


Estimated  Annual  Burden  on 
Respondents:  1.2  hours  for  each  of  the 
1,656  respondents. 

Estimated  Total  Annual  Burden: 
1,984  hours. 

Frequency:  Annual. 

Issued:  October  26.  2001. 
Timothy  B.  Wolgast, 
Acting  Associate  Administrator  for 
Administration. 

[FR  Doc.  01-27404  Filed  10-31-01;  8:45  am] 
BHJJNG  CODE  4910-57-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Transfer  of  Federally  Assisted  Ljind  or 
Facility 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACnON:  Notice  of  intent  to  transfer 

Federally  assisted  land  or  facility. 

SUIMIARY:  Section  5334(g)  of  the  Federal 
Transit  Laws,  as  codified,  49  U.S.C. 
5301,  et  seq.,  permits  the  Administrator 
of  the  Federal  Transit  Administration 
(FTA)  to  authorize  a  recipient  of  FTA 
funds  to  transfer  land  or  a  facility  to  a 
public  body  for  any  public  purpose  with 
no  further  obligation  to  the  Federal 
Government  if,  among  other  things,  no 
Federal  agency  is  interested  in  acquiring 
the  asset  for  Federal  use.  Accordingly, 
FTA  is  issuing  this  Notice  to  advise 
Federal  agencies  that  the  former  Loves 
Park  Transit  System  intends  to  transfer 
a  maintenance  facility  to  the  City  of 
Loves  Park  for  its  Streets  and  Sanitation 
Department  to  use  the  building  as  a 
maintenance  facility.  The  City  of  Loves 
Park  currently  owns  the  land,  and  the 
proposed  transfer  only  includes  transfer 
of  the  building.  The  facility  consists  of 
a  one  and  two-story  concrete  block 
automotive/transit  building  which  is 
approximately  52,561  square  feet 
situated  within  a  light  industrial  district 
of  Loves  Park,  Illinois,  with  rights  of 
ingress  and  egress  onto  the  northerly 
side  of  Lawn  Drive. 
EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  facility  must 
notify  the  FTA  Region  V  Office  of  its 
interest  by  December  3,  2001. 
ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing  to 
Joel  P.  Ettinger,  Regional  Administrator, 
Federal  Transit  Administration,  200 
West  Adams,  Suite  2410.  Chicago,  IL 
60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Carter,  Director  of  Operations 
and  Program  Management  at  312/353- 
2789. 


SUPPLEMENTARY  INFORMATION: 
Background 

49  U.S.C.  section  5334(g)  provides 
guidance  on  the  transfer  of  capital 
assets.  Specifically,  if  a  recipient  of  FTA 
assistance  decides  an  asset  acquired 
imder  this  chapter  at  least  in  part  with 
that  assistance  is  no  longer  needed  for 
the  purpose  for  which  it  was  acquired, 
the  Secretary  of  Transportation  may 
authorize  the  recipient  to  transfer  the 
asset  to  a  local  governmental  authority 
to  be  used  for  a  public  purpose  with  no 
further  obligation  to  the  Government. 

49  U.S.C.  section  5334(g)(1) 

Determinations: : 

The  Secretary  may  authorize  a 
transfer  for  a  public  purpose  other  than 
mass  transportation  only  if  the  Secretary 
decides: 

(A)  The  asset  will  remain  in  public 
use  for  at  least  5  years  after  the  date  the 
asset  is  transferred; 

(B)  There  is  no  purpose  eligible  for 
assistance  under  this  chapter  for  which 
the  asset  should  be  used; 

(C)  The  overall  benefit  of  allowing  the 
transfer  is  greater  than  the  interest  of  the 
Government  in  liquidation  and  return  of 
the  financial  interest  of  the  Government 
in  the  asset,  after  considering  fair 
market  value  and  other  factors;  and 

(D)  Through  an  appropriate  screening 
or  siurey  process,  that  there  is  no 
interest  in  acquiring  the  asset  for 
Government  use  if  the  asset  is  a  facility 
or  land. 

Federal  Interest  in  Acquiring  Land  or 
Facility  - 

This  document  implements  the 
requirements  of  49  U.S.C.  section 
5334(g)(1)(D)  of  the  Federal  Transit 
Laws.  Accordingly,  FTA  hereby 
provides  notice  of  the  availability  of  the 
land  or  facility  further  described  below. 
Any  Federal  agency  interested  in 
acquiring  the  affected  facility  should 
promptly  notify  the  FTA. 

If  no  Federal  agency  is  interested  in 
acquiring  the  existing  facility,  FTA  will 
make  certain  that  the  other  requirements 
specified  in  49  U.S.C.  section 
5334(g)(1)(A)  through  (C)  are  met  before 
permitting  the  asset  to  be  transferred. 

Additional  Description  of  Facility 

The  property  is  a  maintenance 
facility,  consisting  of  a  one  and  two- 
story  concrete  block  automotive/transit 
building  (the  "Facility")  which  is 
approximately  52,561  square  feet 
situated  within  a  light  industrial  district 
of  Loves  Park,  Illinois,  with  rights  of 
ingress  and  egress  onto  the  northerly 
side  of  Lawn  Drive.  This  is  a  two  lane 
public  street  that  is  asphalt  surfaced  and 
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runs  in  an  east-west  direction.  The 
Facility  is  a  of  masonrj'  construction 
with  face  brick.  The  roof  system  is  a 
truss  type,  with  a  newer  roof  covering. 
There  is  a  covered  front  canopy  entry, 
which  has  a  glass  entry  and  large 
windows  on  the  front  of  the  building. 
The  building  contains  approximately 
16,453  square  feet  of  gross  area.  This 
area  is  divided  into  an  area  containing 
1 1 ,992  square  feet  with  an  eave  height 
of  20  feet,  an  office  area  containing 
2,490  square  feet  or  15.13%  of  the  gross 
building  area  and  a  mezzanine  storage 
area  containing  1 ,971  feet.  The  building 
has  concrete  block  walls.  The  interior 
finish  includes  a  fair  to  average  quality, 
2'  X  2'  suspended  acoustic  ceiling,  with 
carpeted  floors  and  concrete  block 
interior  walls.  There  are  two  restrooms, 
a  locker  room  and  a  break  room.  There 
is  strip  fluorescent  lighting.  There  is  an 
adequate  electrical  service,  which 
appears  to  be  at  least  200  amps.  There 
is  gas-fired,  strip  radiant  heat  in  the 
warehouse  area.  The  eastern  portion  of 
the  building  also  has  a  heated  floor.  The 
office  area  has  a  gas  forced  air  system 
with  air  conditioning.  A  40-gallon,  gas- 
fired  heater  provides  hot  water.  There  is 
adequate  onsite,  blacktopped  driveways 
and  parking  areas.  There  are  concrete 
curbs  and  there  is  minimal  but  adequate 
landscaping. 

Issued  on:  October  25.  2001. 
Donald  Gismondi, 

Deputy  Regional  Administrator. 

(FR  Doc.  01-27403  Filed  10-31-01;  8:45  am] 

BILUNO  CODE  491(>-S7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higjiway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.),  this  notice 
aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  June  13,  2001 
(66  FR  31974). 

DATES:  Comments  must  be  submitted  on 
or  before  December  3,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Culbreath,  National  Highway 
Traffic  Safety  Administration,  Office  of 
Administration  (NAD-40),  202-366- 
1566.  400  Seventh  Street,  SW,  Room 
6240,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  Part  580  Odometer 
Disclosure  Statement. 

OMB  Number:  2127-0047. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Federal  Odometer  Law, 
49  U.S.C.  chapter  327,  and 
implementing  regulations,  49  CFR  part 
580  require  each  transferor  of  a  motor 
vehicle  to  provide  the  transferee  with  a 
written  disclosure  of  the  vehicle's 
mileage.  This  disclosure  is  to  be  made 
on  the  vehicle's  title,  or  in  the  case  of 
a  vehicle  that  has  never  been  titled,  on 
a  separate  form.  If  the  title  is  lost  or  is 
held  by  a  lien  holder,  and  where 
permitted  by  state  law,  the  disclosure 
can  be  made  on  a  stat-issued.  secure 
power  of  attorney. 

Affected  Public:  Households, 
Business,  other  for-profit,  and  not-for- 
profit  institutions.  Federal  Government, 
and  State,  Local,  or  Tribal  Government. 

Estimated  Total  Annual  Burden: 
2,586,160. 

ADDRESSES:  Send  comments,  within 
30  days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Conunent  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  DC,  on  October  29. 
2001. 

ffarmui  L.  Simms, 

Associate  Administrator  for  Administration. 
|FR  Doc.  01-27473  Filed  10-31-01;  8:45  am) 
MUMG  COOE  4910-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  natiu^  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  |uly  24.  2001 
[66  FR  38449-38450]. 
DATES:  Comments  must  be  submitted  on 
or  before  December  3.  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Culbreath  at  the  National 
Highway  Traffic  Safetv  Administration. 
(NAD-40).  202-366-1566.  400  Seventh 
Street.  SW.,  Room  6132.  Washington. 
DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Uniform  Safety  Program  Cost 
Summary  Form  for  Highway  Safety 
Plan. 

OMB  Number  2127-0003. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  "The  Highway  Safety  Plan 
identifies  State's  traffic  safety  problems 
and  describes  the  program  and  projects 
to  address  those  problems.  In  order  to 
account  for  funds  expended  under  the 
priority  areas  and  other  program  areas. 
States  are  required  to  submit  a  Program 
Cost  Summary.  The  program  cost 
summary  is  completed  to  reflect  the 
state's  proposed  allocations  of  funds 
(including  carry-forward  funds)  by 
program  area,  based  on  the  projects  and 
activities  identified  in  the  Highway 
Safety  Plan. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden:  570. 

Addresses:  Send  comments,  within  30 
days,  to  the  Oftfice  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725-1 7th 
Street.  NW..  Washington.  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 


55242 


Federal  Register /Vol.  66.  No.  212 /Thursday,  November  1,  2001 /Notices 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  DC.  on  October  29, 
2001. 

Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
|FR  Doc.  01-27474  Filed  10-31^1;  8:45  am) 

BILLING  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

I 
Denial  of  a  Petition  for  a  Detect 
Investigation,  DP01-001 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation.  j 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162.  requesting  that  the  agency 
investigate  an  alleged  safety-related 
defect  in  certain  Ford  Escort  and 
Mercury  Tracer  vehicles.  The  petition  is 
hereinafter  identified  as  DPOl-001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  C.  Ong.  Office  of  Defects 
Investigation.  NHTSA,  400  Seventh 
Street,  SW,  Washington,  D.C.  20590. 
Telephone:  (202)  366-0583. 
SUPPLEMENTARY  INFORMATION:  Mr.  Randy 
D.  Brantley  (petitioner)  submitted  a 
petition  to  NHTSA  by  letter  dated 
Februan,'  13,  2001,  requesting  that  a 
safety-related  defect  investigation  be 
initiated  with  respect  to  the  non- 
deployment  of  the  frontal  air  bags  in 
frontal  crashes  in  model  years  (MY) 
1998  through  1999  Ford  Escort  and 
Mercury  Tracer  passenger  vehicles. 
Specifically,  the  petitioner  alleges  that 
he  had  noticed  in  NHTSA's  consumer 
complaint  database  that  there  were 
many  reports  of  both  driver  and 
passenger  side  air  bags  not  deploying 
upon  impact.  Since  both  the  MY  1998 
and  1999  Ford  Escort  and  Mercury 
Tracer  have  the  same  frontal  passive 


restraint  system,  they  are  treated  as  the 
subject  vehicles  in  this  analysis. 

Tne  frontal  air  bag  supplemental 
restraint  system,  when  used  with  safety 
belts,  is  part  of  the  vehicle's  frontal 
occupant  protection  system  that 
includes  the  vehicle's  structural 
crumble  zone,  interior  structure  design/ 
padding,  instrument  panel  (IP)  padding, 
and  the  energy  absorbing  steering 
wheel.  As  a  supplemental  restraint 
system,  the  air  bag  restraints  reduce  the 
risk  of  severe  injuries  and  fatalities  in 
frontal  impacts.  The  air  bags  are 
designed  to  deploy  and  inflate  in 
impacts  that  generate  sufficient 
longitudinal  deceleration  to  potentially 
cause  moderate  to  serious  injury  to  the 
vehicle's  front  seat  occupants.  Frontal 
air  bags  are  not  designed  to  deploy  in 
side,  rear,  or  rollover  crashes  or  in 
frontal  impacts  that  generate  low 
longitudinal  deceleration  (such  as  low 
speed  impacts  and  "soft"  impacts  that 
result  in  sheet  metal  deformation  as 
opposed  to  major  chassis/structural 
damage). 

Manufacturers  set  deployment 
thresholds  to  enhance  protection  of  the 
frontal  occupants  in  severe  frontal 
collisions  such  that  the  deployment  of 
the  air  bags  would  help  reduce  the  risk 
of  serious  injury  or  fatality.  Likewise, 
the  threshold  is  designed  to  prevent 
deployment  in  less  severe  collisions 
where  air  bag  deployment  is  not  likely 
to  provide  substantial  benefits.  The  risk 
of  injury  during  air  bag  deployment, 
particularly  with  respect  to  unbelted  or 
out-of-position  occupants,  also  provides 
a  sound  basis  for  setting  the  threshold 
to  prevent  deployment  in  less  severe 
collisions.  Manufacturers  may  select  the 
deployment  threshold  that  they  believe 
is  the  most  appropriate. 

Real-worla  collisions  often  involve 
offset  impacts,  oblique  angle  impacts, 
override  or  underride  impacts.  These 
different  impacts  may  or  may  not 
generate  sufficient  force  and 
deceleration  along  the  front  to  rear  axis 
of  the  vehicle  or  apply  significant  force 
to  the  frame,  suspension  and  engine  to 
initiate  air  bag  inflation.  This  can  lead 
consumers  to  expect  that  the  air  bag 
should  deploy  in  certain  crashes 
resulting  in  significant  body  damage  to 
the  vehicle  when  in  fact  the  crash  force 
along  the  front  to  rear  axis  of  the  vehicle 
was  not  sufficient  to  deploy  the  air  bags. 
The  misconceptions  about  the  criteria 
for  deployment  have  caused  allegations 
of  non-deployment  to  be  the  most 
common  type  of  air  bag-related 
complaint  reported  to  NHTSA. 

Wnen  reviewing  allegations  of 
improper  air  bag  non-deployment, 
NHTSA  investigators  analyze  (1)  The 
extent  of  vehicle  fit)ntal  damage  through 


pictures,  repair  invoices,  and/or  police 
accident  reports,  (2)  the  medical  records 
to  ascertain  type  and  severity  of 
personal  injiuy,  and  (3)  technical 
information  that  may  indicate 
systematic  or  component  related  defect 
trends  that  lead  to  the  non-deployment 
of  the  afr  bags. 

A  review  of  the  agency's  data  files, 
including  information  reported  to  the 
DOT  Auto  Safety  Hotline,  shows  72 
complaints  of  non-deployment  in  the 
subject  vehicles.  Thirty-nine  of  these 
complaints  alleged  injuries  due  to  the 
non-deployment.  (In  the  manufacturer's 
database,  only  44  of  the  278  owner 
reports/crash  claims/litigation  cases 
alleged  injury  associated  with  air  bag 
non-deployments.)  NHTSA  attempted  to 
contact  all  of  the  39  complainants  who 
alleged  injury,  plus  some  of  the  more 
recent  complainants  who  did  not 
specify  any  injury,  to  request  additional 
crash  and/or  injury  information.  The 
follow-up  contacts  provided  additional 
crash  and  injury  information  from  34 
complainants. 

NHTSA  reviewed  its  crash  reports 
and  Ford's  information,  including  crash 
damage,  vehicle  crash  dynamics,  and 
injury  severity,  and  did  not  find  any 
trend  or  pattern  of  air  bags  in  the  subject 
vehicles  failing  to  deploy  in  crashes 
when  they  should  have  deployed.  The 
crashes  were  minor  in  nature  and  many 
of  them  were  underride  impacts  into  the 
rear  of  pickup  trucks,  which  typically 
result  in  major  deformation  of  the 
vehicle's  hood  and  upper  regions  of  the 
fenders  that  absorbs  much  of  the  crash 
energy.  It  should  be  noted  that  a 
complaint  often  alleges  an  impact  speed 
higher  than  what  the  damage  indicates, 
since  pre-impact  braking  will  often  slow 
the  vehicle  down  dramatically  prior  to 
impact,  and  a  driver  will  often  not  have 
any  reliable  way  to  estimate  the  actual 
impact  speed. 

Furthermore,  NHTSA's  analysis  of  the 
injuries  experienced  by  the  occupants  of 
the  subject  vehicles  does  not  suggest 
that  deployment  of  the  air  bags  in  the 
subject  vehicles  in  these  crashes  would 
have  provided  significant  benefit.  The 
injuries  were  minor  in  nature.  All  but 
one  were  AIS-1  (Abbreviated  Injury 
Scale)  severity  injuries,  with  one  AIS- 
2  severity  injury  (broken  nose). 

NHTSA  reviewed  Ford's 
developmental  tests  on  air  bag 
deployments  and  found  that  the  frontal 
air  bags  in  the  subject  vehicles  deploy 
at  an  impact  velocity  comparable  to 
other  passenger  vehicles.  Ford  reports 
that  the  air  bag  system  in  the  subject 
vehicles  are  designed  not  to  deploy 
when  a  vehicle  is  operated  on  rough 
roads  and  not  to  deploy  under  "soft" 
impacts  that  damage  sheet  metal  but  do 
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not  impact  hard  points  on  the  vehicle 
such  as  the  frame,  suspension,  and 
engine.  Many  of  the  "underride" 
crashes  that  ODI  reviewed  fall  into  this 
"soft"  impact  category,  and  air  bag 
deployment  was  not  appropriate  under 
the  circumstances. 

For  the  foregoing  reasons,  and  in  view 
of  the  need  to  allocate  and  prioritize 
NHTSA's  limited  resources  to  best 
accomplish  the  agency's  safety  mission, 
the  petition  for  a  defect  investigation  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  October  25,  2001. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Safety 
Assurance. 

[FR  Doc.  01-27405  Filed  10-31-01:  8:45  am] 
BILLINO  CODE  4810-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

Denial  of  IMotor  Vehicle  Defect  Petition 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Denial  of  motor  vehicle  defect 
petition. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162  by  William  A.  Schroeder, 
requesting  that  the  agency  commence  a 
proceeding  to  determine  the  existence  of 
a  defect  related  to  motor  vehicle  safety 
in  the  ignition  distributor  in  certain 
Honda  vehicles.  After  a  review  of  the 
petition  and  other  information,  NHTSA 
has  concluded  that  further  expenditure 
of  the  agency's  investigative  resources 
on  the  issues  raised  by  the  petition  does 
not  appear  to  be  warranted.  The  agency 
accordingly  has  denied  the  petition. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Chief,  Defect  and  Recall 
Information  Analysis  Division,  Office  of 
Defects  Investigation  (ODI).  NHTSA, 
400  7th  Street.  SW.,  Washington.  DC 
20590.  Telephone  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  On 
October  18.  2000,  Mr.  William 
Schroeder  submitted  a  petition 
requesting  that  the  agency  investigate 
"Distributor  Units  on  Honda  cars."  Mr. 
Schroeder  experienced  a  distributor 
bearing  failure  in  October  2000  on  his 
model  year  (MY)  1992  Honda  Civic.  The 
petition  alleges  that  ignition  distributor 
bearings  may  fail  suddenly,  which 
woiUd  cause  the  engine  to  stall.  It  also 


alleges  that  an  engine  compartment  fire 
may  occur. 

The  ignition  distributor  (distributor) 
is  a  engine  component  that  distributes 
high  voltage  current  to  the  spark  plugs. 
It  has  a  center  shaft  that  is  driven  by  the 
engine  camshaft,  and  it  supports  a 
distributor  cap  and  rotor.  The  high 
voltage  surges  are  directed,  one  at  a 
time,  to  each  outer  terminal  of  the 
distributor  cap  by  the  rotor,  which  is 
rotated  by  the  distributor  shaft.  Spark 
plug  wires  are  connected  from  these 
outer  terminals  to  each  engine  spark 
plug.  The  distributor  shaft  is  supported 
at  the  camshaft  end  by  a  bearing,  which 
is  the  subject  of  this  petition.  If  this 
bearing  seizes,  the  distributor  shaft  will 
not  rotate  and  distribute  voltage  to  the 
spark  plugs,  causing  the  engine  to  stall 
or  fail  to  start. 

In  December  1995,  after  experiencing 
high  warranty  claims  and  owner  failure 
reports.  American  Honda  Motor 
Company.  Inc.  (Honda)  issued 
Technical  Service  Bulletin  (TSB)  95- 
049  and  initiated  a  Product  Update 
Campaign  to  replace  distributors  in  all 
MY  1992  and  certain  MY  1993  Honda 
Accords  registered  in  a  portion  of  the 
southeastern  United  States.  This  area  of 
the  coimtry  was  targeted  because  Honda 
concluded  that  high  heat  and  humidity 
conditions  were  major  causes  of  these 
distributor  bearing  failures.  Also,  at  that 
time.  Honda  extended  the  warranty  for 
the  distributor  on  MY  1992-93  Accords 
registered  in  the  remainder  of  the 
United  States  to  six  years/75.000  miles. 
Honda's  position  was  that  the 
distributor  bearing  may  develop 
excessive  clearance  and  cause  an  engine 
no-start  condition,  but  that  this  was  not 
a  safety  problem.  Honda  did  not  extend 
this  Product  Update  Campaign  or 
warranty  to  MY  1992  Civics  because  the 
distributor  bearing  failure  rate  in  those 
vehicles  was  low. 

To  date.  ODI  has  received  nine 
complaints  alleging  distributor  bearing 
failures  on  MY  1992  Honda  Civics,  and 
10  complaints  alleging  non-specific 
distributor  failures  on  those  vehicles,  at 
an  average  mileage  of  98,400  miles. 
Seven  of  the  ODI  reports  allege  engine 
stalling,  and  one  fire  was  allegedly 
caused  by  a  seized  distributor  in  1995. 
Only  two  of  the  19  incidents  occurred 
during  the  past  two  years. 

In  response  to  an  ODI  inquiry.  Honda 
submitted  1.175  owner  and  field  reports 
of  distributor  bearing  failures,  and  1.628 
warranty  claims  relating  to  all  types  of 
distributor  failures,  including  19  reports 
of  engine  stalling,  in  MY  1992  Honda 
Civics.  Honda  also  submitted  one  report 
of  a  fire  allegedly  caused  by  a  defective 
distributor,  but  Honda  contends  that 


this  had  no  connection  with  a 
distributor  bearing  failure. 

There  have  been  no  reports  of  crashes, 
injuries  or  fatalities  relating  to 
distributor  bearing  and/or  distributor 
failures  in  1992  Honda  Civic  vehicles — 
a  vehicle  population  of  190,000. 

Information  obtained  during  ODI's 
review  of  the  petition  indicates  that  the 
distributor  bearing  failure  un  these 
vehicles  is  almost  always  progressive, 
and  that  warnings  such  as  significant 
bearing  noise,  poor  engine  performance, 
and  starting  difficulty  are  clearly 
evident  to  the  operator  long  before  the 
bearing  seizes  and  causes  the  engine  to 
stop  running.  Further,  the  risk  of  engine 
compartment  fires  caused  by  distributor 
bearing  failures  is  extremely  low. 

For  the  foregoing  reasons,  further 
expenditure  of  the  agency's 
investigative  resources  on  the  issues 
raised  by  the  petition  does  not  appear  to 
be  warranted.  Therefore,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d):  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  October  25.  2001. 

Kenneth  N.  Weinstein. 

Associate  Administrator  for  Safety 
Assurance. 

(FR  Doc.  01-27406  Filed  10-31-01:  8:45  am) 

BILUNG  CODE  4910-5»-4> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


[Docket  No.  NHTSA-2001 -10531] 

John  Chevedden;  Denial  of  Petition  for 
Rulemaldng 

Mr.  John  Chevedden  of  Redondo 
Beach,  California,  petitioned  for 
rulemaking  to  establish  a  new  Federal 
Motor  Vehicle  Safety  Standard  requiring 
a  non-glossy  finish  on  the  aerodynamic 
spoiler  wings  optionally  installed  on  the 
rear  of  passenger  vehicles. 

Mr.  Chevedden  supported  his  request 
by  stating  that  the  surface  of  such 
spoilers  is  glossy  because  they  are 
painted  with  the  same  glossy  material  as 
a  vehicle.  He  observed  that  the  spoilers 
reflect  light  into  the  rear  view  mirror 
causing  glare  and  that  this  glare  can 
temporarily  impair  the  vision  of  drivers. 
He  suggested  these  spoilers  be  required 
to  have  similar  low  reflectance 
performance  as  is  required  for 
windshield  wiper  arms  in  an  existing 
Federal  motor  vehicle  safety  standard. 
He  stated  that  the  ver>'  reason  that 
windshield  wiper  arms  are  prohibited 
from  having  glossy  surfaces  is  the  same 
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as  why  the  rear  spoiler  wings  should  be 
required  to  have  non-glossy  surfaces. 
Previously  Federal  Motor  Vehicle 
Safety  Standard  No.  107,  Reflective 
Surfaces,  was  enacted  to  address  the 
reduction  of  glare  from  windshield 
wiper  arms,  horn  rings  and  etc. 
However,  this  standard  was  rescinded 
on  May  2, 1996  at  61  FR  11587,  because 
it  was  determined  that  there  was  no 
longer  a  need  for  it.  Standard  No.  107 
had  specified  reflectance  requirements 
that  apply  to  specified  metallic 
components  in  the  driver's  forward  field 
of  view:  the  windshield  wiper  arms  and 
blades,  the  inside  windshield  moldings, 
the  horn  ring  and  hub  of  the  steering 
wheel  assembly,  and  the  inside  rearview 
mirror  frame  and  mounting  bracket.  The 
standard  had  required  that  the  specular 


gloss  of  the  surface  of  these  components 
not  exceed  40  units  when  tested. 
"Specular  gloss"  refers  to  the  amount  of 
light  reflected  from  a  test  specimen.  The 
purpose  of  the  standard  was  to  reduce 
the  likelihood  that  glare  from  the 
regulated  components  would  distract 
drivers  or  interfere  with  their  direct 
vision. 

Mr.  Chevedden's  concern  is  about 
indirect  vision,  not  direct  vision.  While 
glare  in  any  form  may  be  annoying,  Mr. 
Chevedden  has  provided  no  evidence  of 
any  crashes  caused  by  the  problem  that 
he  has  described.  Further,  we  have 
reviewed  consumer  complaints 
regarding  glare.  To  date,  the  agency  has 
not  received  any  complaints  related  to 
indirect  glare  produced  by  sunlight  on 
rear  spoiler  wings.  Thus,  we  are  not 


aware  of  any  evidence  showing  this  to 
be  a  safety  problem  or  a  source  of 
concern  to  motorists. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  there  is  no 
reason  at  this  time  to  pursue  a  new 
motor  vehicle  safety  regulation  in  this 
area.  Accordingly,  Mr.  Chevedden's 
petition  is  hereby  denied. 

(49  U.S.C.  30118(d)  and  30120(h); 
delegations  of  authority  at  49  CFR  1.50  and 
501.8) 

•Issued  on  October  29,  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-27476  Filed  10-31-01;  8:45  am) 
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Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Part  405  et  aL 
Medicare  Program;  Revisions  to  Payment 
Policies  and  Five- Year  Review  of  and 
Adjustments  to  tlie  Relative  Value  Units 
Under  the  Physician  Fee  Schedule  for 
Calendar  Year  2002;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid- 
Services 

42  CFR  Parts  405, 410, 411, 414,  and 
415 

[CMS-1169-FC] 

RIN  0938-AK57 

Medicare  Program;  Revisions  to 
Payment  Policies  and  Five- Year 
Review  of  and  Adjustments  to  the 
Relative  Value  Units  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  2002 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  makes  several  changes  affecting 
Medicare  Part  B  payment.  The  changes 
affect:  refinement  of  resource-based 
practice  expense  relative  value  units 
(RVUs);  services  and  supplies  incident 
to  a  physician's  professional  service: 
anesthesia  base  unit  variations: 
recognition  of  CPT  tracking  codes:  and 
nurse  practitioners,  physician  assistants, 
and  clinical  nurse  specialists 
performing  screening  sigmoidoscopies. 
It  also  addresses  comments  received  on 
the  June  8,  2001  proposed  ndtice  for  the 
5-year  review  of  work  RVUs  and 
finalizes  these  work  RVUs.  In  addition, 
we  acknowledge  comments  received  on 
our  request  for  information  on  our 
policy  for  CPT  modifier  62  that  is  used 
to  report  the  work  of  co-surgeons.  The 
rule  also  updates  the  list  of  certain 
services  subject  to  the  physician  self- 
referral  prohibitions  to  reflect  changes 
to  CPT  codes  and  Healthcare  Common 
Procedure  Coding  System  codes 
effective  January  1,  2002.  These 
refinements  and  changes  will  ensure 
that  our  payment  systems  are  updated  to 
reflect  changes  in  medical  practice  and 
the  relative  value  of  services. 

The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  modernizes  the 
mammography  screening  benefit  and 
authorizes  payment  under  the  physician 
fee  schedule  effective  |anuar\'  1.  2002: 
provides  fur  biennial  screening  pelvic 
examinations  for  certain  beneficiaries 
effective  July  1,  2001;  provides  for 
annua]  glaucoma  screenings  for  high- 
risk  beneficiaries  effective  January  1, 
2002:  expands  coverage  for  screening 
colonoscopies  to  all  beneficiaries 
effective  July  1,  2001:  establishes 
coverage  for  medical  nutrition  therapy 
services  for  certain  beneficiaries 


effective  January  1,  2002;  expands 
payment  for  telehealth  services  effective 
October  1,  2001;  requires  certain  Indian 
Health  Service  providers  to  be  paid  for 
some  services  under  the  physician  fee 
schedule  effective  July  1,  2001;  and 
revises  the  pajTnent  for  certain 
physician  pathology  services  effective 
January  1,  2001.  This  final  rule  will 
conform  our  regulations  to  reflect  these 
statutory  provisions. 

In  addition,  we  are  finalizing  the 
calendar  year  (CY)  2001  interim  RVUs 
and  are  issuing  interim  RVUs  for  new 
and  revised  procedure  codes  for 
calendar  year  (CY)  2002.  As  required  by 
the  statute,  we  are  announcing  that  the 
physician  fee  schedule  update  for  CY 
2002  is  -4.8  percent,  the  initial 
estimate  of  the  Sustainable  Growth  Rate 
(SGR)  for  CY  2002  is  5.6  percent,  and 
the  conversion  factor  for  CY  2002  is 
$36.1992. 

DATES:  Effective  date:  This  rule  is 
effective  januar\'  1,  2002. 

Comment  date:  We  will  consider 
comments  on  the  Clinical  Practice 
Expert  Panel  data,  the  physician  self- 
referral  designated  health  services 
identified  in  Table  8,  and  the  interim 
RVUs  for  selected  procediue  codes 
identified  in  Addendum  C  if  we  receive 
them  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
December  31.  2001. 
ADDRESSES:  Mail  written  comments  (1 
original  and  2  copies)  to  the  following 
address:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-1169-FC,  P.O.  Box  8013, 
Bahiraore,  MD  21244-8013. 

To  insure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them.  If  you  prefer,  you  may 
deliver  your  written  comments  (1 
original  and  2  copies)  by  courier  to  one 
of  the  following  addresses:  Room  C5- 
14-03,  7500  Security  Boulevard, 
Baltimore,  MD  21244-8013  or  Room 
443-G,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue.  S\V.. 
Washington.  DC  20201. 

Comments  mailed  to  the  two  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-1169-FC. 

For  information  on  viewing  public 
comments,  please  sec  the  beginning  of 
the  Supplementary'  Information  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolvn  Mullen,  (410)  786-4589  or  Marc 


Hartstein,  (410)  786-4539  (for  issues 
related  to  resource-based  practice 
expense  relative  value  units). 

Carlos  Cano.  (410)  786-0245  (for 
issues  related  to  screening 
sigmoidoscopies). 

Paul  W.  Kim,  (410)  786-7410  (for 
issues  related  to  incident  to  services). 

Rick  Ensor,  (410)  786-5617  (for  issues 
related  to  screening  mammography). 

Bill  Larson,  (410)  786-4639  (tor  issues 
related  to  screening  pelvic 
examinations,  screening  for  glaucoma, 
and  coverage  for  screening 
colonoscopies). 

Bob  Ulikowski,  (410)  786-5721  (for 
issues  related  to  the  payment  for 
screening  colonoscopies). 

Mary  Stojak,  (410)  786-6939  (for 
issues  related  to  medical  nutrition 
therapy). 

Joan  Mitchell,  (410)  786-4508  (for 
issues  related  to  the  payment  for 
medical  nutrition  therapy). 

Craig  Dobyski.  (410)  786-4584  (for 
issues  related  to  telehealth). 

Terri  Harris,  (410)  786-6830  (for 
issues  related  to  Indian  Health  Service 
providers). 

Jim  Menas,  (410)  786-^507  (for  issues 
related  to  anesthesia  and  pathology 
services). 

Joanne  Sinsheimer  (410)  786-4620 
(for  issues  related  to  updates  to  the  list 
of  certain  ser\'ices  subject  to  the 
physician  self-referral  prohibitions). 

Diane  Milstead.  (410)  786-3355  (for 
all  other  issues). 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  7500  Security  Blvd, 
Baltimore,  Maryland  21244.  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  Please  call  (410)  786- 
7197  to  make  an  appointment  to  view 
the  public  comments. 

Copies 

To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  bv  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
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document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

To  order  the  disks  containing  this 
dociunent,  send  your  request  to: 
Superintendent  of  Documents, 
Attention:  Electronic  Products,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Please  specify,  "Medicare  Program; 
Revisions  to  Payment  Policies  Under  the 
Physician  Fee  Schedule  for  Calendar 
Year  2001,"  and  enclose  a  check  or 
money  order  payable  to  the 
Superintendent  of  Dociunents,  or 
enclose  your  VISA,  Discover,  or 
MasterCard  number  and  expiration  date. 
Credit  card  orders  can  be  placed  by 
calling  the  order  clerk  at  (202)  512-1530 
(or  toll  free  at  1-888-293-6498)  or  by 
faxing  to  (202)  512-1262. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
www.access.gpo.gov/nara/index.htmI. 

Information  on  the  physician  fee 
schedule  can  be  found  on  oiu 
homepage.  You  can  access  these  data  by 
using  the  following  directions: 

1.  Go  to  the  CMS  homepage  (http:// 
www.cms.hhs.gov). 

2.  Click  on  "Professionals." 

3.  Under  the  heading  "Physicians  and 
Health  Care  Professionals,"  click  on 
"Medicare  Coding  and  Payment 
Systems." 

4.  Select  Physician  Fee  Schedule. 
Or,  you  can  go  directly  to  the 

Physician  Fee  Schedule  page  by  typing 
the  following:  http://www.hcfa.gov/ 
medicare/pfsmain.htm. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  preamble  affect  the  payment 
policies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regtdations.  Information  on  the 
regulation's  impact  appears  throughout 
the  preamble  and  is  not  exclusively  in 
section  XIII. 
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organizations  and  terms  to  which  we  refer  by 
acronym  in  this  final  rule,  we  are  listing 
these  acronyms  and  their  corresponding 
terms  in  alphabetical  order  below: 

AMA    American  Medical  Association 


BBA     Balanced  Budget  Act  of  1997 

BBRA    Balanced  Budget  Refinement  Act  of 

1999 
CF    Conversion  factor 
CFR    Codeof  Federal  Regulations 
CPT    (Physicians')  Current  Procedural 

Terminology  |4th  Edition.  1997. 

copyrighted  by  the  American  Medical 

Assoc:iation| 
CPEP    Clinical  Practice  Expert  Panel 
CRNA    Certified  Registered  Nurse 

Anesthetist 
E/M     Evaluation  and  management 
EB     Electrical  bioimpedance 
FMR    Fair  market  rental 
GAF    Geographic  adjustment  factor 
GPCI    Geographic  practice  cost  index 
GDP    Gross  Domestic  Product 
CMS    Centers  for  Medicare  &  Medicaid 

Services 
HCPCS    Healthcare  Common  Procedure 

Coding  System 
HHA     Home  health  agency 
HHS     (Department  of]  Health  and  Human 

Ser\'ices 
IDTFs    Independent  Diagnostic  Testing 

Facilities 
MCM    Medicare  Carrier  Manual 
MedPAC    Medicare  Payment  Advisory 

Commission 
MEI     Medicare  Economic  Index 
MGMA     Medical  Group  Management 

Association 
MSA     Metropolitan  Statistical  .\rea 
NAMCS    National  Ambulator>-  Medical  Care 

Survey 
NCD    National  coverage  determination 
PC    Professional  component 
PEAC    Practice  Expense  Advisory 

Committee 
PPAC    Practicing  Physicians  Advisory 

Council 
PPS    Prospective  payment  system 
RUC    lAMAs  Specialty  Society]  Relative 

(Value)  Update  Committee 
RVU     Relative  value  unit 
SGR    Sustainable  growth  rate 
SMS     (AMA's)  Socioeconomic  Monitoring 

System 
TC    Technical  component 

I.  Background 

A.  Legislative  History 

Since  January  1,  1992,  Medicare  has 
paid  for  physicians'  services  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians' 
Services."  This  section  provides  for 
three  major  elements:  (1)  a  fee  schedule 
for  the  payment  of  physicians'  services; 
(2)  a  sustainable  growth  rate  for  the  rates 
of  increase  in  Medicare  expenditures  for 
physicians'  services;  and  (3)  limits  on 
the  amounts  that  nonparticipating 
physicians  can  charge  beneficiaries.  The 
Act  requires  that  payments  under  the 
fee  schedule  be  based  on  national 
uniform  relative  value  units  (RVUs) 
based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 
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Section  1848(c)(2)(B)(ii)(n)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  physician  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  If  adjustments  to  RVUs  cause 
expenditures  to  change  by  more  than 
$20  million,  we  must  make  adjustments 
to  preserve  budget  neutrality. 

B.  Published  Changes  to  the  Fee 
Schedule  I 

In  the  July  17,  2000  proposed  rule  {65 
FR  44177),  we  listed  all  of  the  final  rules 
published  through  November  1999 
relating  to  the  updates  to  the  RVUs  and 
revisions  to  payment  policies  imder  the 
physician  fee  schedule. 

In  the  June  8,  2001  Federal  Register 
(66  FR  31028),  we  published  a  proposed 
notice  concerning  the  5-year  review  of 
work  RVUs. 

In  the  August  2,  2001  proposed  rule 
(66  FR  40373)  we  discussed  revisions 
contained  in  the  November  1 ,  2000  final 
rule  with  comment  period  and  the 
following  issues  affecting  Medicare 
payment  under  the  physician  fee 
schedule: 

•  We  listed  the  revisions  to  payment 
policies  under  the  physician  fee 
schedule  that  were  made  in  the 
November  2000  final  rule  with  comment 
period  (65  FR  65376). 

•  We  discussed  policy  issues 
affecting  Medicare  pajrment  for 
physicians'  services,  including — 

— refinement  of  the  resource-based 
practice  expense  relative  value  units; 

— services  and  supplies  incident  to  a 
physician's  professional  service; 

— anesthesia  base  unit  variations; 

— recognition  of  CPT  tracking  codes; 
and 

— nurse  practitioners,  physician 
assistants,  and  clinical  nurse 
specialists  performing  screening 
sigmoidoscopies. 

We  also  solicited  comments  on  the 
payment  policy  for  CPT  modifier  62 
used  to  report  the  work  of  co-surgeons. 

In  addition,  the  August  2,  2001 
proposed  rule  addressed  Ihe  following 
provisions  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
I^otection  Act  of  2000  (BIPA): 

•  Payment  for  the  screening 
mammography  benefit  under  the 
physician  fee  schedule  effective  January 
1,2002. 

•  Biennial  screening  pelvic 
examinations  for  certain  beneficiaries 
effective  July  1,  2001. 

•  Annual  glaucoma  screenings  for 
high-risk  beneficiaries  effective  January 
1,  2002. 


•  Expansion  of  coverage  for  screening 
colonoscopies  to  all  beneficiaries 
effective  July  1,2001. 

•  Coverage  for  medical  nutrition 
therapy  services  for  certain  beneficiaries 
effective  January  1,  2002. 

•  Expansion  of  payment  for  telehealth 
services  effective  October  1,  2001. 

•  Payment  for  some  services  of 
certain  Indian  Health  Service  providers 
imder  the  physician  fee  schedule 
effective  July  1,2001. 

•  Revision  to  the  payment  for  certain 
physician  pathology  services  effective 
January  1,  2001. 

This  final  rule  affects  the  regulations 
set  forth  at  Part  405,  Federal  health 
insurance  for  the  aged  and  disabled; 
Part  410,  Supplementary  medical 
insurance  (SMI)  benefits;  Part  411, 
Exclusions  from  Medicare  and 
limitations  on  Medicare  payment;  Part 
414,  Payment  for  Part  B  medical  and 
other  health  services;  and  Part  415, 
Services  furnished  by  physicians  in 
providers,  supervising  physicians  in 
teaching  settings,  and  residents  in 
certain  settings. 

The  information  in  this  final  rule 
finalizes  information  in  the  June  8,  2001 
proposed  notice  and  the  August  2,  2001 
proposed  rule. 

C.  Components  of  the  Fee  Schedule 
Payment  Amounts 

Under  the  formula  set  forth  in  section 
1848(b)(1)  of  the  Act,  the  payment 
amount  for  each  service  paid  under  the 
physician  fee  schedule  is  the  product  of 
three  factors — (1)  a  nationally  uniform 
relative  value  for  the  service;  (2)  a 
geographic  adjustment  factor  (GAF)  for 
each  physician  fee  schedule  area;  and 
(3)  a  nationally  uniform  conversion 
factor  (CF)  for  the  service.  The  CF 
converts  the  relative  values  into 
payment  amounts. 

For  each  physician  fee  schedule 
service,  there  are  three  relative  values — 
(1)  an  RVU  for  physician  work;  (2)  an 
RVU  for  practice  expense;  and  (3)  an 
RVU  for  malpractice  expense.  For  each 
of  these  components  of  the  fee  schedule, 
there  is  a  geographic  practice  cost  index 
(GPCI)  for  each  fee  schedule  area.  The 
GPCIs  reflect  the  relative  costs  of 
practice  expenses,  malpractice 
insiuance,  and  physician  work  in  an 
area  compared  to  the  national  average 
for  each  component. 

The  generaJ  formula  for  calculating 
the  Medicare  fee  schedule  amount  for  a 
given  service  in  a  given  fee  schedule 
area  can  be  expressed  as: 
Payment  =  ((RVU  work  x  GPCI  work)  + 

(RVU  practice  expense  x  GPCI 

practice  expense)  +  (RVU  malpractice 

X  GPa  malpractice)]  x  CF 


The  CF  for  calendar  year  (CY)  2002 
appears  in  section  XIII.  The  RVUs  for 
CY  2002  are  in  Addendum  B.  The  GPCIs 
for  CY  2002  can  be  foimd  in  Addendum 
D. 

Section  1848(e)  of  the  Act  requires  us 
to  develop  GAFs  for  all  physician  fee 
schedule  areas.  The  total  GAF  for  a  fee 
schedule  area  is  equal  to  a  weighted 
average  of  the  individual  GPCIs  for  each 
of  the  three  components  of  the  service. 
In  accordance  with  the  statute,  however, 
the  GAF  for  the  physician's  work 
reflects  one-quarter  of  the  relative  cost 
of  physician's  work  compared  to  the 
national  average. 

D.  Development  of  the  Relative  Value 
System 

1.  Work  Relative  Value  Units 

Approximately  7,500  codes  represent 
services  includwi  in  the  physician  fee 
schedule.  The  work  RVUs  established 
for  the  implementation  of  the  fee 
schedule  in  January  1992  were 
developed  with  extensive  input  from 
the  physician  community.  A  research 
team  at  the  Harvard  School  of  Public 
Health  developed  the  original  work 
RVUs  for  most  codes  in  a  cooperative 
agreement  with  us.  In  constructing  the 
vignettes  for  the  original  RVUs,  Harvard 
worked  with  expert  panels  of  physicians 
and  obtained  input  from  physicians 
from  numerous  specialties. 

The  RVUs  for  radiology  services  were 
based  on  the  American  College  of 
Radiology  (ACR)  relative  value  scale, 
which  we  integrated  into  the  overall 
physician  fee  schedule.  The  RVUs  for 
anesthesia  services  were  based  on  RVUs 
from  a  uniform  relative  value  guide.  We 
established  a  separate  CF  for  anesthesia 
services,  and  we  continue  to  recognize 
time  as  a  factor  in  determining  payment 
for  these  services.  As  a  result,  there  is 
a  separate  payment  system  for 
anesthesia  services. 

n.  Specific  Proposals  for  Calendar  Year 
2002 

In  response  to  the  publication  of  the 
August  2001  proposed  rule,  we  received 
approximately  2,000  comments.  We 
received  comments  from  individual 
physicians,  health  care  workers,  and 
professional  associations  and  societies. 
The  majority  of  comments  addressed  the 
proposals  related  to  medical  nutrition 
therapy  and  the  practice  expense 
refinement. 

The  proposed  rule  discussed  policies 
that  affected  the  number  of  RVUs  on 
which  payment  for  certain  services 
would  be  based.  Certain  changes 
implemented  through  this  final  rule  are 
subject  to  the  $20  million  limitation  on 
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annual  adjustments  contained  in  section 
1848(c)(2)(B)(ii)(II)  of  the  Act. 

After  reviewing  the  comments  and 
determining  the  policies  we  would 
implement,  we  have  estimated  the  costs 
and  savings  of  these  policies  and  added 
those  costs  and  savings  to  the  estimated 
costs  associated  with  any  other  changes 
in  RVUs  for  2002.  We  discuss  in  detail 
the  effects  of  these  changes  in  the 
Regulatory  Impact  Analysis  in  section 

xni. 

For  the  convenience  of  the  reader,  the 
headings  for  the  policy  issues 
correspond  to  the  headings  used  in  the 
August  2001  proposed  rule.  More 
detailed  background  information  for 
each  issue  can  be  found  in  the  June 
2001  proposed  notice  with  comment 
period  and  the  August  2001  proposed 
rule. 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1 .  Resoiurce-Based  Practice  Expense 
Legislation 

Section  121  of  the  Social  Security  Act 
Amendments  of  1994  (PubUc  Law  103- 
432),  enacted  on  October  31, 1994, 
required  us  to  develop  a  methodology 
for  a  resource-based  system  for 
determining  practice  expense  RVUs  for 
each  physician's  service  beginning  in 
1998.  In  developing  the  methodology, 
we  were  to  consider  the  staff, 
equipment,  and  supplies  used  in 
providing  medical  and  surgical  services 
in  various  settings.  The  legislation 
specifically  required  that,  in 
implementing  the  new  system  of 
practice  expense  RVUs,  we  apply  the 
same  budget-neutrality  provisions  that 
we  apply  to  other  adjustments  under  the 
physician  fee  schedule. 

Section  4505(a)  of  the  BBA  amended 
section  1848(c)(2)(ii)  of  the  Act  and 
delayed  the  effective  date  of  the 
resource-based  practice  expense  RVU 
system  until  January  1, 1999.  In 
addition,  section  4505(b)  of  the  BBA 
provided  for  a' 4-year  transition  period 
from  charge-based  practice  expense 
RVUs  to  resource-based  RVUs.  The 
practice  expense  RVUs  for  CY  1999 
were  the  product  of  75  percent  of 
charge-based  RVUs  and  25  percent  of 
the  resource-based  RVUs.  For  CY  2000, 
the  RVUs  were  50  percent  charge-based 
RVUs  and  50  percent  resource-based 
RVUs.  For  CY  2001,  the  RVUs  are  25 
percent  charge-based  and  75  percent 
resource-based.  After  CY  2001,  the 
RVUs  will  be  totally  resource-based. 

Section  4505(e)  of  the  BBA  amended 
section  1848(c)(2)  of  the  Act  by 
providing  that  1998  practice  expense 
RVUs  be  adjusted  for  certain  services  in 
anticipation  of  implementation  of 


resource-based  practice  expenses 
beginning  in  1999.  As  a  result,  the 
statute  required  us  to  increase  practice 
expense  RVUs  for  office  visits.  For  other 
services  in  which  practice  expense 
RVUs  exceeded  110  percent  of  the  work 
RVUs  and  were  furnished  less  than  75 
percent  of  the  time  in  an  office  setting, 
the  statute  required  us  to  reduce  the 
1998  practice  expense  RVUs  to  a 
number  equal  to  110  percent  of  the  work 
RVUs.  This  reduction  did  not  apply  to 
services  that  had  proposed  resource- 
based  practice  expense  RVUs  that 
increased  from  their  1997  practice 
expense  RVUs  as  reflected  in  the  June 
18,  1997  proposed  rule  (62  FR  33196). 
The  services  affected  and  the  final  RVUs 
for  1998  were  published  in  the  October 
1997  final  rule  (62  FR  59103). 

Further  legislation  affecting  resource- 
based  practice  expense  RVUs  was 
included  in  the  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Public 
Law  106-113).  Section  212  of  the  BBRA 
amended  section  1848(c){2)(ii)  of  the 
Act  by  directing  us  to  establish  a 
process  imder  which  we  accept  and  use, 
to  the  maximum  extent  practicable  and 
consistent  with  sound  data  practices, 
data  collected  or  developed  by  entities 
and  organizations.  These  data  would 
supplement  the  data  we  normally 
collect  in  determining  the  practice 
expense  component  of  the  physician  fee 
schedule  for  payments  in  CY  2001  and 
CY  2002. 

2.  Ciurent  Methodology  for  Computing 
the  Practice  Expense  Relative  Value 
Unit  System 

Effective  with  services  furnished  on 
or  after  January  1,  1999,  we  established 
a  new  methodology  for  computing 
resource-based  practice  expense  RVUs 
that  used  the  two  significant  soiut:es  of 
actual  practice  expense  data  we  have 
available — the  Clinical  Practice  Expert 
Panel  (CPEP)  data  and  the  American 
Medical  Association's  (AMA) 
Socioeconomic  Monitoring  System 
(SMS)  data.  The  methodology  was  based 
on  an  assumption  that  current  aggregate 
specialty  practice  costs  are  a  reasonable 
way  to  establish  initial  estimates  of 
relative  resource  costs  for  physicians' 
services  across  specialties.  The 
methodology  allocated  these  aggregate 
specialty  practice  costs  to  specific 
procedures  and,  thus,  can  be  seen  as  a 
"top-down"  approach.  Discussion  of  the 
various  elements  of  the  methodology 
and  their  application  follows. 

a.  Practice  Expense  Cost  Pools 

We  used  actual  practice  expense  data 
by  specialty,  derived  from  the  1995 
through  1998  SMS  survey  data,  to  create 
six  cost  pools — administrative  labor, 


clinical  labor,  medical  supplies,  medical 
equipment,  office  supplies,  and  all  other 
expenses.  There  were  three  steps  in  the 
creation  of  the  cost  pools.  (Please  note 
that  the  1999  SMS  data  are  being 
incorporated  for  CY  2002.) 

•  Step  (1)  We  used  the  AMA's  SMS 
survey  of  actual  cost  data  to  determine 
practice  expenses  per  hour  by  cost 
category.  The  practice  expenses  per 
hour  for  each  physician  respondent's 
practice  were  calculated  as  the  practice 
expenses  for  the  practice  divided  by  the 
total  number  of  hours  spent  in  patient 
care  activities.  The  practice  expenses 
per  hour  for  the  specialty  were  an 
average  of  the  practice  expenses  per 
hour  for  the  respondent  physicians  in 
that  specialty.  For  the  CY  2000 
physician  fee  schedule,  we  also  used 
data  from  a  survey  submitted  by  the 
Society  of  Thoracic  Surgeons  (STS)  in 
calculating  thoracic  and  cardiac 
surgeons'  practice  expenses  per  hour. 
(Please  see  the  November  1999  final  rule 
(64  FR  59391)  for  additional  information 
concerning  acceptance  of  these  data.) 
For  CY  2001,  we  used  these  STS  data, 
as  well  as  survey  data  submitted  by  the 
American  Society  of  Vascular  Surgery 
and  the  Society  of  Vascular  Surgery. 
(Please  see  the  November  2000  final  rule 
(65  FR  65385)  for  additional  information 
on  the  acceptance  of  these  data.) 

•  Step  (2)  We  determined  the  total 
number  of  physician  hours  (by 
specialty)  spent  treating  Medicare 
patients.  This  was  calculated  from 
physician  time  data  for  each  procedure 
code  and  from  Medicare  claims  data. 

•  Step  (3)  We  calculated  the  practice 
expense  pools  by  specialty  and  by  cost 
category  by  multiplying  the  specialty 
practice  expenses  per  hour  for  each 
category  by  the  total  physician  hours. 

For  services  with  work  RVUs  equal  to 
zero  (including  the  technical  component 
(TC)  of  services  with  a  TC  and  a 
professional  component  (PC)),  we 
created  a  separate  practice  expense  pool 
using  the  average  clinical  staff  time  from 
the  Clinical  Practice  Expert  Panel 
(CPEP)  data  (since  these  codes,  by 
definition,  do  not  have  physician  time) 
and  the  "all  physicians"  practice 
expense  per  hour. 

b.  Cost  Allocation  Methodology 

For  each  specialty,  we  divided  the  six 
practice  expense  pools  into  two  groups, 
based  on  whether  direct  or  indirect 
costs  were  involved,  and  we  used  a 
different  allocation  basis  for  each  group. 
The  first  group  included  clinical  labor, 
medical  supplies,  and  medical 
equipment.  "The  second  group  included 
administrative  labor,  office  expenses, 
and  all  other  expenses. 
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(i)  Direct  Costs 

For  direct  costs  (including  clinical 
labor,  medical  supplies,  and  medical 
equipment),  we  used  the  CPEP  data  as 
the  allocation  basis.  The  CPEP  data  for 
clinical  labor,  medical  suppUes,  and 
medical  equipment  were  used  to 
allocate  the  costs  for  each  of  the 
respective  cost  pools. 

For  the  separate  practice  expense  pool 
for  services  with  work  RVUs  equal  to 
zero,  we  used  adjusted  1998  practice 
expense  RVlIs  as  an  interim  measure  to 
allocate  the  direct  cost  pools.  (Please  see 
the  November  1998  final  rule  (63  FR 
58891)  for  further  information  related  to 
this  adjustment.)  Also,  for  all  radiology 
services  that  are  assigned  work  RVUs. 
we  used  the  adjusted  1998  practice 
expense  RVUs  for  radiology  services  as 
an  interim  measure  to  allocate  the  direct 
practice  expense  cost  pool  for  radiology. 
For  all  other  specialties  that  perform 
radiology  services,  we  used  the  CPEP 
data  for  radiology  services  in  the 
allocation  of  that  specialty's  direct 
practice  expense  cost  pools. 

(ii)  Indirect  Costs 

To  allocate  the  cost  pools  for  indirect 
costs,  including  administrative  labor, 
office  expenses,  and  all  other  expenses, 
we  used  ^he  total  direct  costs,  as 
described  above,  in  combination  with 
the  physician  fee  schedule  work  RVUs. 
We  converted  the  work  RVUs  to  dollars 
using  the  Medicare  CF  (expressed  in 
1995  dollars  for  consistency  with  the 
SMS  survey  years). 

The  SMS  pool  was  divided  by  the 
CPEP  pool  for  each  specialty  to  produce 
a  scaling  factor  that  was  applied  to  the 
CPEP  direct  cost  inputs.  This  was 
intended  to  match  costs  counted  as 
practice  expenses  in  the  SMS  survey 
with  items  counted  as  practice  expenses 
in  the  CPEP  process.  When  the 
specialty-specific  scaling  factor 
exceeded  the  average  scaling  factor  by 
more  than  3  standard  deviations,  we 
used  the  average  scaling  factor.  (Please 
see  the  November  1999  final  rule  (64  FR 
59390)  for  further  discussion  of  this 
issue.) 

For  procedures  performed  by  more 
than  one  specialty,  the  final  procedure 
code  allocation  was  a  weighted  average 
of  allocations  for  the  specialties  that 
perform  the  procedure,  with  the  weights 
being  the  frequency  with  which  each 
specialty  performs  the  procedure  on 
Medicare  patients.  | 

c.  Other  Methodological  Issues 

(i)  Global  Practice  Expense  Relative 
Value  Units 

For  services  with  the  PC  and  TC  paid 
under  the  physician  fee  schedule,  the 


global  practice  expense  RVUs  were  set 
equal  to  the  sum  of  the  PC  and  TC. 

(ii)  Practice  Expenses  per  Hour 
Adjustments  and  Specialty  Crosswalks 

Since  many  specialties  identified  in 
our  claims  data  did  not  correspond 
exactly  to  the  specialties  included  in  the 
practice  expense  tables  from  the  SMS 
survey  data,  it  was  necessary  to 
crosswalk  these  specialties  to  the  most 
appropriate  SMS  specialty  category.  We 
also  made  the  following  adjustments  to 
the  practice  expense  per  hour  data.  (For 
the  rationale  for  these  adjustments  to 
the  practice  expense  per  hour,  see  the 
November  1998  final  rule  (63  FR 
58841)). 

•  We  set  the  medical  materials  and 
supplies  practice  expenses  per  hour  for 
the  specialty  of  "oncology"  equal  to  the 
"all  physician"  medical  materials  and 
supplies  practice  expenses  per  hour. 

•  We  based  the  aciministrative 
payroll,  office,  and  other  practice 
expenses  per  hour  for  the  specialties  of 
"physical  therapy"  and  "occupational 
therapy"  on  data  used  to  develop  the 
salary  equivalency  guidelines  for  these 
specialties.  We  set  the  remaining 
practice  expense  per  hour  categories 
equal  to  the  "all  physician"  practice 
expenses  per  hour  from  the  SMS  survey 
data.  (Note  that  in  the  November  2000 
final  rule  (65  FR  65403),  we  increased 
the  space  allotment  for  therapy  services 
to  750  square  feet.) 

•  Due  to  uncertainty  concerning  the 
appropriate  crosswalk  and  time  data  for 
the  nonphysician  specialty 
"audiologist,"  we  derived  the  resoiut:e- 
based  practice  expense  RVUs  for  codes 
performed  by  audiologists  from  the 
practice  expenses  per  hour  of  the  other 
specialties  that  perform  these  services. 

•  For  the  specialty  of  "emergency 
medicine,"  we  used  the  "all  physician" 
practice  expense  per  hour  to  create 
practice  expense  cost  pools  for  the 
categories  "clerical  payroll"  and  "other 
expenses." 

•  For  the  specialty  of  "podiatry."  we 
used  the  "all  physician"  practice 
expense  per  hour  to  create  the  practice 
expense  pool. 

•  For  the  specialty  of  "pathology,"  we 
removed  the  supervision  and  autopsy 
hours  reimbursed  through  Part  A  of  the 
Medicare  program  from  the  practice 
expense  per  hour  calculation. 

•  For  me  specialty  "maxillofacial 
prosthetics,"  we  used  the  "all 
physician"  practice  expense  per  hour  to 
create  practice  expense  cost  pools  and, 
as  an  interim  measure,  allocated  these 
pools  using  the  adjusted  1998  practice 
expense  RVUs. 

•  We  split  the  practice  expenses  per 
hour  for  the  specialty  "radiology"  into 


"radiation  oncology"  and  "radiology 
other  than  radiation  oncology"  and  used 
this  split  practice  expense  per  hour  to 
create  practice  expense  cost  pools  for 
these  specialties. 

(iii)  Time  Associated  With  the  Work 
RVUs 

The  time  data  resulting  from  the 
refinement  of  the  work  RVUs  have  been, 
on  average,  25  percent  greater  than  the 
time  data  obtained  by  the  Harvard  study 
for  the  same  services.  We  adjusted  the 
Harvard  study's  time  data  to  ensvue 
consistency  between  these  data  sources. 

For  services  with  no  assigned 
physician  time,  such  as  dialysis, 
physical  therapy,  psychology,  and  many 
radiology  and  other  diagnostic  services, 
we  calculated  estimated  total  physician 
time  based  on  work  RVUs,  maximum 
clinical  staff  time  for  each  service  as 
shown  in  the  CPEP  data,  or  the 
judgment  of  our  clinical  staff. 

We  calculated  the  time  for  CPT  codes 
(hereafter  referred  to  as  "codes")  00100 
through  01996  using  the  base  and  time 
units  from  the  anesthesia  fee  schedule 
and  the  Medicare  allowed  claims  data. 

3.  Refinement 

a.  Background 

Section  4505(d)(1)(C)  of  the  BBA 
directed  us  to  develop  a  refinement 
process  to  be  used  during  each  of  the  4 
years  of  the  transition  period.  We  did 
not  propose  a  specific  long-term 
refinement  process  in  the  June  1998 
proposed  rule  (63  FR  30835).  Rather,  we 
set  out  the  parameters  for  an  acceptable 
refinement  process  for  practice  expense 
RVUs  and  solicited  comments  on  oiu- 
proposal.  We  received  a  variety  of 
comments  about  broad  methodology 
issues,  practice  expense  per-hour  data, 
and  detailed  code-level  data.  We  made 
adjustments  to  our  proposal  based  on 
the  comments  we  received.  We  also 
indicated  that  we  would  consider  other 
comments  for  possible  refinement  and 
that  the  RVUs  for  all  codes  would  be 
considered  interim  for  1999  and  for 
futiu*  years  during  the  transition 
period. 

We  outlined  in  the  November  1998 
final  rule  (63  FR  58832)  the  steps  we 
were  undertaking  as  part  of  the  initial 
refinement  process.  These  steps 
included  the  following: 

•  Establishment  of  a  mechanism  to 
receive  independent  advice  for  dealing 
with  broad  practice  expense  RVU 
technical  and  methodological  issues. 

•  Evaluation  of  any  additional 
recommendations  from  the  General 
Accounting  Office,  the  Medicare 
Payment  Advisory  Commission 
(MedPAC).  and  the  Practicing 
Physicians  Advisory  Council  (PPAC). 


Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations        55251 


•  Consultation  with  physician  and 
other  groups  about  these  issues. 

We  also  discussed  a  proposal 
submitted  by  the  AMA's  Specialty 
Society  Relative  Value  Update 
Committee  (RUC)  for  development  of  a 
new  advisory  conunittee,  the  Practice 
Expense  Advisory  Committee  (PEAC),  to 
review  comments  and  recommendations 
on  the  code-specific  CPEP  data  during 
the  refinement  period.  In  addition,  we 
solicited  comments  and  suggestions 
about  our  practice  expense  methodology 
from  organizations  that  have  a  broad 
range  of  interests  and  expertise  in 
practice  expense  and  survey  issues. 

b.  Current  Status  of  Refinement 
Activities 

In  the  1999  and  2000  final  rules  and 
the  2001  proposed  rule,  we  provided 
further  information  on  refinement 
activities  underway,  including  the 
AMA's  formation  of  the  PEAC  and  the 
support  contract  that  we  awarded  to  the 
Lewin  Group  to  focus  on  methodologic 
issues.  In  addition,  in  these  rules,  we 
annoimced  actions  taken  and  decisions 
made  in  response  to  the  hundreds  of 
comments  received  on  oiu*  resource- 
based  physician  practice  expense 
initiative.  Because  the  transition  will  be 
completed  in  CY  2002  and  the  practice 
expense  RVUs  will  then  be  totally 
resource-based,  it  is  appropriate  to  recap 
the  specific  achievements  reached  and 
decisions  implemented  during  this 
refinement  effort  to  date. 

(i)  Use  of  the  Top-Down  Approach 

Most  of  the  physician  organizations 
commenting  agreed  that  this 
methodology  was  preferred  for 
computing  resource-based  practice 
expense  RVUs  and  that  it  was  in 
accordance  with  the  requirements  of  the 
BBA.  KPMG  Peat  Marwick,  under 
contract  to  us,  reviewed  the  top-down 
methodology  in  which  aggregate 
specialty  costs  are  applied  to  specific 
procedives  and  concluded  that  it 
followed  reasonable  cost  accounting 
principles.  A  1999  GAO  report 
concludes,  "HCFA's  new  approach 
represents  a  reasonable  starting  point  for 
creating  resource-based  practice 
expense  RVUs.  It  uses  the  best  available 
data  for  this  purpose  and  explicitly 
recognizes  specialty  differences  in 
practice  expense."  Based  on  these 
comments  and  assessments,  we  made 
the  decision  to  continue  to  use  the  top- 
down  methpdology  to  calculate  the 
resource-based  practice  expense  RVUs. 

(ii)  Use  of  the  SMS  Survey 

The  supplemental  non-SMS  survey 
data  submitted  by  several  specialties  in 
response  to  the  1998  proposed  nde. 


with  the  exception  of  the  survey  data 
bom  the  thoracic  surgeons,  were  not 
compatible  with  the  format  or 
methodology  of  the  SMS.  We  awarded 
a  contract  to  the  Lewin  Group  to 
recommend  criteria  for  the  acceptance 
of  specialty-specific  practice  expense 
data  so  that  we  could  supplement  the 
SMS  data  as  appropriate.  These 
recommended  criteria  are  contained  in 
the  final  report,  "An  Evaluation  of  the 
Health  Care  Financing  Administration's 
Resource-Based  Practice  Expense 
Methodology."  This  report  is  available 
on  our  web  page  under  the  same  title. 
(Access  to  our  web  site  is  discussed  in 
the  SUPPLEMENTARY  mPORMATION  section 
above.) 

The  report  also  contains 
recommendations  for  revisions  to  the 
SMS  or  other  surveys  to  efficiently  meet 
the  needs  of  our  practice  expense 
methodology.  We  augmented  these 
recommendations  and  forwarded  oiu 
suggestions  for  revisions  to  any  future 
surveys  to  the  AMA.  For  example,  we 
developed  supplementary  survey 
questions  that  would  allow  us  to 
distingiush  both  costs  and  direct  patient 
care  hours  for  all  midlevel  practitioners. 
We  also  suggested  revisions  that  would 
capture  the  necessary  information  on 
separately  billable  supplies  and  services 
so  that  we  could  eliminate  these  costs 
from  the  specialty-specific  practice 
expense  per-hoiu-  calculations. 

To  obtain  supplementary  specialty- 
specific  practice  expense  data  that  could 
be  used  in  computing  practice  expense 
RVUs  beginning  January  1.  2001,  we 
published  an  interim  final  rule  on  May 
3.  2000  (65  FR  25664)  that  set  forth  the 
criteria  applicable  to  supplemental 
survey  data  submitted  to  us  by  August 
1,2000. 

We  also  provided  a  60-day  period  for 
submission  of  public  comments  on  our 
criteria  for  survey  data  submitted 
between  August  2,  2000  and  August  1, 
2001  for  use  in  computing  the  practice 
expense  RVUs  for  the  CY  2002 
physician  fee  schedule. 

In  the  November  1 ,  2000  final  rule  (65 
FR  65385),  we  responded  to  conunents 
received  on  the  interim  final  rule  and 
made  modifications  to  the  criteria  for 
supplemental  survey  data  that  will  be 
considered  in  computing  practice 
expense  RVUs  for  the  CY  2002 
physician  fee  schedule.  These  data  can 
then  be  used  to  supplement  the  SMS 
survey  data  ciurently  used  to  estimate 
each  specialty's  aggregate  practice  costs 
or  to  replace  the  crosswalks  used  for 
specialties  not  represented  in  the  SMS. 

In  our  November  1999  final  rule,  we 
accepted  supplementary  data  submitted 
by  the  thoracic  surgeons  and,  in  our 
November  2000  final  rule,  we  accepted 


survey  data  from  the  vascular  surgeons 
that  replaced  the  previously 
crosswalked  practice  expense  per  hour 
data  for  that  specialty.  In  the  November 
2000  final  rule,  we  also  stated  that  if  we 
received  additional  specialty-specific 
survey  data  before  August  1,  2001  that 
met  the  criteria  outlined  in  that  rule,  we 
would  use  these  supplementary  data  in 
calculating  the  CY  2002  practice 
expense  RVUs. 

We  accepted  our  contractor's 
recommendation  to  incorporate  the 
latest  SMS  data  into  our  practice 
expense  per  hour  calculations.  For  CY 
2001,  we  incorporated  the  1998  SMS 
data  into  a  4-year  average,  and  we  are 
incorporating  the  1999  SMS  data  into  a 
5-year  average  to  calculate  the  CY  2002 
practice  expense  RVUs. 

We  also  accepted  the  contractor's 
recommendation  to  standardize  the 
survey  practice  expense  data  to  a 
common  year.  We  adjusted  the  data  to 
reflect  a  1995  cost  year. 

We  received  comments  that  urged  us 
to  use  the  median  SMS  specialty- 
specific  data  instead  of  the  mean,  as 
well  as  comments  supporting  our  use  of 
the  mean  values.  We  made  a  decision  to 
continue  to  use  the  mean  in  calculating 
the  specialty-specific  practice  expense 
per  hour.  We  believe  that,  in  a  small 
sample,  using  the  median  could 
eliminate  outlying  data  from  the 
calculation  that  represent  real  costs  and 
thus  should  be  considered. 

(iii)  CPEP  Data 

The  AMA  has  formed  a  multispecialty 
sub-committee  of  their  Relative  Value 
Update  Committee  (RUC),  the  Practice 
Expense  Advisory  Committee  (PEAC),  to 
review  the  CPEP  clinical  staff, 
equipment,  and  supply  data  for  all 
physicians'  services.  This  multispecialty 
committee,  which  includes 
representatives  from  all  major  specialty 
societies,  will  then  make 
recommendations  on  suggested 
refinements  to  these  data.  We  indicated 
in  our  November  1998  final  rule  (63  FR 
58833)  that  we  would  work  with  the 
PEAC  and  RUC  to  refine  the  practice 
expense  direct  cost  inputs.  This 
refinement  process  was  supported  in 
comments  we  received  from  almost 
every  major  physician  specialty  society. 

In  our  November  1999  physician  fee 
schedule  final  rule,  we  implemented 
most  clinical  staff  time,  supply  and 
equipment  refinements  recommended 
by  the  RUC.  For  the  November  2000 
final  rule,  the  RUC  forwarded  to  us 
significant  additional  refinement 
recommendations  that  reflected 
multispecialty  agreement  on  the  typical 
resources  for  many  important  services, 
including  visit  codes,  which  account  for 
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approximately  24  percent  of  Medicare 
spending  for  physicians'  services.  Again 
we  accepted  almost  all  of  these  RUC 
recommendations.  In  addition,  at  its 
October  2000,  February  2001,  and  April 
2001  meetings,  the  PEAC  focused  on 
refining  high-volume  services  and  on 
standardizing  inputs  across  wide  ranges 
of  services.  The  RUC  and  PEAC 
forwarded  to  us  recommendation  on 
refinements  for  over  1,100  services.  We 
anticipate  that  the  pace  of  refinement  of 
the  CPEP  inputs  will  continue  to 
accelerate. 

In  addition  to  implementing  most  of 
the  RUC-recommended  refinements,  we 
responded  to  comments  on  errors  and 
anomalies  in  the  CPEP  data  in  both  the 
November  1999  and  November  2000 
final  rules.  For  example,  we  removed 
separately  billable  casting  supplies  and 
drugs  from  all  services;  we  adjusted  the 
prices  of  certain  supplies  that  were 
clearly  in  error;  we  removed  duplicated 
equipment  from  the  direct  inputs  of  the 
nuclear  medicine  codes;  we  added 
clearly  essential  equipment  that  was 
missing  from  the  lithotripsy  and 
photochemotherapy  codes;  we  corrected 
anomalies  in  inputs  within  several 
families  of  codes;  and  we  changed  the 
crosswalks  for  the  CPEP  inputs  of 
several  codes  not  valued  by  the  CPEP 
panels  when  a  commenter  suggested 
more  appropriate  crosswalks. 

We  simplified  the  refinement  of 
equipment  inputs  by  combining  both 
the  procedure-specific  and  overhead 
equipment  into  a  single  equipment 
category.  We  also  deleted  stand-by 
eqiiipment  and  equipment  used  for 
multiple  services  at  one  time  bom  the 
direct  cost  inputs  because  of  the 
difficulty  of  aJlocating  these  costs  at  the 
code-specific  level. 

We  are  resolving  issues  related  to 
averaging  input  costs  for  codes  that 
were  valued  by  more  than  one  CPEP 
panel.  While  we  have  received 
comments  agreeing  and  disagreeing 
with  our  use  of  mean  costs,  the  issue  is 
moot  because  we  are  substituting 
refined  data  for  the  data  previously 
produced  by  multiple  CPEPs. 

(iv)  Physician  Time  Data 

In  the  November  1999  rule  (64  FR 
59404),  we  stated  that,  in  general, 
requests  for  revisions  for  the  procedure- 
specific  physician  times  should  be 
deferred  to  either  the  RUC  process  or 
the  5-year  review  process.  However,  we 
did  adopt  the  newer  data  to  correct  the 
physician  time  for  the  pediatric  surgery 
codes  and  made  the  requested  revisions 
to  correct  anomalies  in  the  times  of 
certain  psychotherapy  codes. 

In  response  to  comments  on  the  times 
associated  with  physical  and 


occupational  therapy  services,  we  added    (viii)  Site-of-Service 
preservice  and  postservice  times  to  all 
of  these  codes. 


(v)  Crosswalk  Issues 

In  response  to  concerns  expressed  by 
specialty  societies  representing 
emergency  medicine  that  the  SMS  data 
did  not  capture  the  costs  of 
imcompensated  care,  we  crosswalked 
emergency  medicine's  cost  pools  for 
administrative  labor  and  other  expenses 
to  the  practice  expense  per  hour  for  "all 
physicians." 

We  resolved  issues  related  to  the 
specialty  crosswalk  for  nursing 
specialties  by  eliminating  the  separate 
practice  expense  pools  for  midlevel 
practitioners. 

(vi)  Calculation  of  Practice  Expense 
Pools — Other  Issues 

We  addressed  concerns  that  potential 
errors  in  our  specialty  utilization  data 
will  have  an  effect  on  the  calciUation  of 
practice  expense  RVUs.  In  the  July  2000 
proposed  rule  (65  FR  44178),  we 
discussed  our  simulations  that 
demonstrated  that  the  small  percentage 
of  potential  errors  in  our  very  large 
database  have  no  adverse  effect  on 
specialty-specific  practice  expense 
RVUs. 

We  have  created  the  zero-work  pool 
for  services  with  no  physician  work  to 
ensure  that  these  services  are  not 
inappropriately  disadvantaged  by  our 
methodology.  We  have  also  agreed  with 
the  request  of  all  the  specialty  societies 
that  commented  that  their  services 
should  be  moved  out  of  the  zero-work 
pool  and  into  the  specialty-specific 
pool.  The  specialties  whose  services 
remain  in  the  zero-work  pool  have 
indicated  that  they  wish  their  services 
to  remain  there.  We  plan  to  eliminate 
this  separate  pool  for  services  with  no 
physician  work  only  when  we  have 
determined  what  revisions  to  our 
methodology  are  required  so  that  we  can 
value  these  services  appropriately 
outside  of  the  zero-work  pool. 

(vii)  Calculation  of  Indirect  Cost 

We  requested  that  our  contractor 
evaluate  various  options  for  calculating 
indirect  costs.  The  final  report, 
referenced  above,  contains  an  analysis 
of  the  impacts  of  six  alternative 
allocation  methodologies.  In  confirming 
the  suitability  of  our  allocation 
methodology,  the  report  concludes  that 
"HCFA's  approach  is  broadly  consistent 
with  most  of  the  alternative  methods. 
This  consistency  suggests  that,  from  a 
broad  perspective,  no  other  allocation 
methodology  offers  a  compelling  reason 
to  abandon  the  current  HCFA 
approach." 


The  practice  expense  RVUs  would  be 
expected  to  be  higher  in  the  nonfacility 
setting,  where  the  practitioner  bears  the 
costs  of  the  necessary  staff,  supplies, 
and  equipment,  than  in  the  facility 
setting.  To  prevent  potential  anomalies 
in  our  calculations  due  to  the  different 
mix  of  specialties  performing  a  given 
service  in  different  settings,  we  capped 
the  practice  expense  RVUs  for  a 
physician  service  in  facilities  at  the 
nonfacility  practice  expense  level  for 
each  specific  service. 

In  the  November  1999  final  rule  {64 
FR  59407),  in  response  to  a  comment 
from  the  Renal  Physicians  Association, 
we  agreed  that  the  monthly  capitated 
service  codes  should  always  be  reported 
using  the  nonfacility  designation.  The 
site-of-service  designations  are  not 
meaningful  for  a  monthly  service  that 
may  be  provided  in  different  settings  for 
the  same  patient  during  a  given  month. 

Although  we  are  continuing  our 
refinement  of  all  practice  expense 
RVUs,  we  believe  thaf  the  above 
description  of  our  actions  to  date 
illustrates  that  much  has  been 
accomplished.  We  also  believe  that  it 
demonstrates  that  we  have  been 
responsive  to  comments  ft'om  the 
medical  community  and  have 
established  a  process  that  enables  this 
community  to  participate  fully  in  the 
refinement  of  both  the  specialty-specific 
practice  expense  per  hour  and  the  CPEP 
code-specific  inputs. 

4.  Practice  Expense  Provisions  for 
Calendar  Year  2002 

a.  SMS  Data 

(i)  Use  of  1999  SMS  Survey  Data 

We  are  currently  using  data  £rom  the 
1995  through  the  1998  SMS  surveys 
(1994  through  1997  practice  expense 
data)  in  order  to  calculate  the  specialty- 
specific  practice  expense  per  hour.  The 
1999  SMS  survey  data  are  now 
available.  Because  we  want  to 
incorporate  the  most  recent  survey  data 
into  our  methodolog>'  during  the 
transition  period,  we  proposed  in  our 
August  2001  rule  (66  FR  40377)  to  add 
this  1999  data  to  the  4  years  of  data  we 
are  currently  using. 

We  proposed  to  use  these  5  years  of 
data  in  addition  to  any  supplemental 
specialty-specific  data  that  meet  our 
criteria  as  the  basis  of  the  practice 
expense  per  hour  calculations  until  the 
first  5-  year  review  of  practice  expense 
RVUs  in  2007.  At  that  time,  we 
anticipate  that  newer  practice  expense 
survey  data  might  be  available. 

Comment:  Specialty  societies 
representing  internal  medicine,  family 
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practice  and  a  number  of  their 
subspecialties  were  opposed  to  using 
the  1999  SMS  data  in  the  calculation  of 
the  practice  expense  RVUs.  While  many 
of  these  commenters  were  generally 
supportive  of  incorporating  the  most 
current  SMS  data,  they  are  concerned 
that  the  sample  size  and  results  fit)m  the 
1999  SMS  data  may  not  warrant  their 
inclusion.  Several  of  these  commenters 
indicated  that  the  American  Medical 
Association  is  on  record  stating  that  "it 
normally  would  not  provide  or  publish 
data  with  so  few  responses  for  some 
specialties." 

A  number  of  these  conunenters 
suggested  that  the  practice  expense 
information  bom  the  1999  SMS  would 
be  less  reliable  because  the  data  were 
collected  after  CMS  announced  the  new 
resource-based  practice  expense 
methodology  in  the  Federal  Roister. 
These  commenters  suggested  that  the 
opportunity  for  "gaming"  now  exists 
because  the  public  was  aware  that  the 
SMS  data  were  used  to  calculate 
Medicare  payments. 

One  commenter  noted  that  the 
practice  expense  per  hour  for  cardiology 
dropped  by  15  percent  in  one  year  and 
doubted  that  the  actual  change  in 
practice  expense  of  this  magnitude 
could  have  occurred.  Another 
commenter  indicated  that  the  cardiac 
subspecialty  of  electrophysiology  is  very 
likely  not  represented  at  all  in  diis 
flawed  data  set. 

One  association  that  represents  eye 
surgeons  commented  that  the  1999  SMS 
survey  included  about  half  as  many 
usable  responses  as  the  1995  through 
1997  surveys.  This  commenter 
questioned  our  decision  to  disregard 
responses  received  by  mail  and 
indicated  that  an  already  poor  response 
rate  to  the  survey  has  become  even 
lower.  Another  commenter  that 
represents  ophthalmology  indicated  that 
use  of  1999  data  with  such  low  response 
rates  violates  good  statistical  practice. 
The  1999  responses  included  only  23 
ophthalmologists,  while  over  200 
offered  responses  to  the  survey  in  years 
before  1999.  Another  commenter  that 
represents  gastroenterology  indicated 
that  the  SMS  is  perhaps  the  best 
available  source  of  data  on 
multispecialty  practice  costs.  However, 
this  comment  indicated  that  it  is  by  no 
means  a  perfect  data  source  for  the 
manner  in  which  it  has  been  used  by 
CMS  and  is  even  less  reliable  for  certain 
specialties,  such  as  gastroenterology. 
This  commenter  appreciates  our 
willingness  to  accept  supplementary 
data  from  specialties,  but  believes  that 
it  is  our  responsibility  to  overcome  data 
deficiencies.  We  were  encouraged  to 
develop  a  uniform  and  feir  process  to 


overcome  data  deficiencies,  without 
relying  on  individual  medical 
specialties  to  provide  such  data. 

In  light  of  AMA's  suspension  of  the 
SMS  survey,  this  commenter  urged  us  to 
discuss  in  the  final  rule  our  plans  for 
updating  practice  expense  RVUs  in 
futiu«  years  beginning  with  2003,  and, 
if  need  be,  for  replacing  the  SMS  survey 
with  an  alternative  data  source.  Another 
commenter  expressed  concern  that  the 
newer  data  from  the  SMS  surveys  will 
not  be  incorporated  until  the  first  5-year 
review  of  practice  expense  RVUs  in 
2007;  by  that  time,  some  of  the  practice 
expense  data  will  have  been  in 
existence  for  13  years. 

Similarly,  another  commenter 
expressed  concern  that  using  the  SMS 
data  set  from  1995  through  1999  until 
2007  will  mean  that  the  data  will  not 
accurately  reflect  the  changes  in 
technology  that  will  increase  costs, 
particularly  for  specialties  with  rapid 
changes  in  technology. 

Response:  In  response  to  the  conmient 
that  the  SMS  data  are  not  a  perfect  data 
source  for  developing  practice  expense 
RVUs.  as  we  have  said  previously,  we 
believe  the  SMS  survey  is  the  best 
available  source  of  data  on 
multispecialty  practice  costs.  This 
comment  was  echoed  by  one  of  the 
same  commenters  that  objected  to 
including  the  1999  SMS  data  in  the 
practice  expense  methodology  for 
determining  2002  RVUs.  While  we  have 
previously  acknowledged  that  the  data 
have  potential  limitations  for 
determining  practice  expense  RVUs, 
there  are  no  alternative  data  sources  that 
are  better  for  this  purpose. 

Since  there  are  no  other  data  on 
aggregate  multispecialty  practice  costs 
that  are  better  than  the  SMS.  our  only 
alternative  would  be  to  eliminate  the 
SMS  data  from  the  methodology  and 
rely  solely  on  estimates  of  practice 
expense  inputs  for  individual  codes.  We 
believe  a  better  approach  would  be  to 
continue  using  the  SMS  data  in  the 
practice  expense  methodology  and  to 
work  with  the  physician  community  to 
develop  even  better  data  for  establishing 
practice  expense  RVUs  in  the  future. 

One  commenter  noted  that  we  only 
included  telephone  survey  responses 
and  not  mail  responses  from  the  1999 
SMS  and  suggested  that  this  decision 
further  reduces  an  already  low  response 
rate.  Our  understanding  is  that  the 
AMA,  as  a  result  of  concerns  about  a 
declining  number  of  responses  to  the 
SMS  survey,  used  several  approaches  to 
obtain  more  surveys  in  the  1999  SMS. 
As  part  of  this  effort,  some  survey 
respondents  received  a  mail  survey 
instead  of  the  normal  telephone  survey. 
Our  review  of  information  from  the 


AMA  suggested  that  there  were 
significant  differences  between  the  mail 
and  telephone  surveys  on  questions 
related  to  practice  expense.  Since  our 
objective  has  been  to  use  a  consistent 
approach  to  obtaining  practice  expense 
data  for  use  in  our  methodology,  we  felt 
that  it  would  be  better  to  incorporate 
only  the  traditional  telephone  survey 
responses  in  the  methodology  consistent 
with  how  the  data  were  obtained  in 
earlier  years. 

While  a  few  commenters  indicated 
that  the  SMS  data  are  not  representative 
of  a  particular  specialty's  costs,  they 
provided  no  information  to  support  the 
contention.  One  commenter  suggested 
that  electrophysiology,  a  subspecialty  of 
cardiology,  was  unlikely  to  be  included 
in  the  SMS  survey.  Since  the  SMS 
survey  draws  a  random  sample  bom  the 
AMA's  Physician  Masterfile,  we  believe 
all  physicians  are  equally  likely  to  be 
selected  for  participation  in  the  survey. 
We  would  further  note  that  the  SMS 
weights  response  information  based  on 
known  characteristics  of  the  population 
to  make  the  final  figures  as 
representative  of  the  self-employed 
population  as  possible.  As  we  have 
stated  previously,  we  believe  the  SMS 
survey  is  the  best  source  of  data  for 
specialty  practice  expenses.  If  a 
specialty  believes  that  the  SMS  is 
unrepresentative  of  their  actual  practice 
expenses,  we  have  established  a  process 
by  which  additional  data  can  be 
submitted  to  us.  To  date,  we  have  used 
two  specialty  practice  expense  surveys 
in  addition  to  or  in  place  of  the  SMS 
survey.  We  encourage  specialties  to  use 
this  process  to  provide  us  with 
additional  practice  expense  data  that 
improve  the  representativeness  of  the 
data  that  we  are  using  to  determine  the 
practice  expense  RVUs. 

One  commenter  doubted  that 
cardiology  practice  expense  could  have 
declined  as  much  as  suggested  by  the 
1999  SMS  data.  We  would  note  that  the 
practice  expense  per  hour  in  any  given 
year  can  show  more  variability  than  the 
change  in  practice  expense  per  hour 
over  time.  While  the  specialty  of 
cardiology  shows  some  level  of 
variability  in  practice  expense  per  hour, 
with  some  years  showing  a  higher  value 
than  the  average  and  other  years  a  lower 
value,  the  change  in  practice  expense 
per  hour  including  the  1999  SMS  data 
is  far  more  modest  than  that  suggested 
by  the  commenter.  There  is  a  -  2.0 
percent  change  in  practice  expense  per 
hour  as  a  result  of  including  the  1999 
SMS  data.  As  indicated  below,  use  of 
the  1999  SMS  data  changed  average 
specialty  level  payments  to  cardiologists 
by  less  than  0.5  percent. 
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We  acknowledge  that  response  rates 
and  the  number  of  usable  responses 
from  the  1999  SMS  are  lower  than  in 
prior  years.  Nevertheless,  as  we  have 
stated  previously,  it  is  unclear  to  us  why 
this  alone  indicates  that  we  should 
reject  incorporating  the  data.  To  the 
extent  that  there  are  few  responses  to 
the  latest  SMS  survey,  there  will  be  less 
impact  on  a  given  specialty  because  the 
practice  expense  per  hour  calculation  is 
weighted  by  the  number  of  respondents 
from  each  respective  year.  Further,  we 
believe  inclusion  of  more  survey  data 
will  improve  the  data's 
representativeness  and  lead  to  more 
stability  in  the  practice  expense  per 
hour.  The  use  of  the  1999  SMS  data 
appears  to  have  little  effect  on  the 
practice  expense  RVUs.  In  our  August  2, 
2001  proposed  rule  (66  FR  40397),  we 
simulated  the  impact  of  including  the 
1999  SMS  data  on  average  specialty 
level  payments.  The  increase  or 
decrease  in  average  specialty  level 
payment  was  less  than  0.5  percent  for 
29  of  the  35  specialties  listed,  including 
nearly  all  of  the  specialties  that 
expressed  concern  about  including  the 
latest  SMS  data.  For  4  of  the  remaining 
6  specialties,  the  increase  or  decrease  in 
payments  was  between  0.5  and  1.0 
percent.  Payments  for  the  remaining  two 
specialties  (pathology  and  suppliers) 
increased  by  more  than  2  percent. 

We  are  doubtful  that  respondents 
"gamed"  responses  in  the  1999  SMS 
because  of  an  awareness  that  reporting 
higher  practice  expenses  would  lead  to 
increased  payments  from  Medicare.  We 
observed  no  noticeable  increase  in 
practice  expense  per  hour  from  the  1999 
SMS  survey  than  from  earlier  years.  In 
fact,  the  inflation-adjusted  all-physician 
practice  expense  per  hour  from  the  1999 
SMS  data  is  lower  than  the  same  figure 
from  the  1998  SMS  data.  Further,  if  the 
concern  4s  that  physicians  were  aware  of 
how  the  data  would  be  used  and  would 
"game"  responses  to  obtain  higher 
payments  from  Medicare,  our 
expectation  would  be  that  the  number  of 
responses  in  the  1999  SMS  would  be 
higher,  not  lower,  than  in  prior  years. 
For  these  reasons,  we  are  doubtful  that 
there  is  any  reason  to  assume  that  the 
1999  SMS  survey  would  show  more  bias 
than  surveys  from  previous  years. 

We  welcome  the  comments  that 
suggest  that  we  develop  a  long-term 
strategy  for  using  aggregate  specialty 
practice  expense  data  to  make 
refinements  to  RVUs.  As  noted  by  some 
commenters.  the  AMA  is  no  longer 
conducting  the  SMS  survey  in  its 
current  form.  We  would  like  to  engage 
physician  specialty  societies,  as  well  as 
other  practitioner  groups  and 
representatives  of  organizations  affected 


by  Medicare  physician  fee  schedule 
payments,  in  discussions  of  how  to  best 
obtain  practice  expense  data  that  will  be 
useful  in  updating  our  methodology  for 
determining  practice  expense  RVUs. 
Although  it  has  been  beneficial  to  use  5 
years  of  SMS  data  to  develop  practice 
expense  RVUs,  we  believe  that  it  may 
not  be  necessary  to  make  annual 
updates  to  aggregate  specialty  practice 
cost  data  if  relative  practice  expenses  do 
not  change  significantly  from  year  to 
year.  However,  it  may  be  beneficial  to 
periodically  review  aggregate  practice 
expenses  and  make  changes  when 
necessary.  For  instance,  one  commenter 
suggested  that  technological  innovation 
may  change  relative  expenses  among 
services.  For  this  reason,  we  believe  a 
review  of  aggregate  practice  costs  at 
least  every  5  years  is  necessary.  In  fact, 
the  statute  requires  that  we  review 
RVUs  at  least  every  5  years.  At  this  time, 
we  have  incorporated  all  of  the  data 
from  the  SMS  surveys  into  the  practice 
expense  methodology.  We  will  consider 
public  input  on  the  best  way  to  obtain 
practice  expense  data  for  use  in  future 
practice  expense  calculations. 

(ii)  Supplemental  Practice  Expense 
Survey  Data 

To  ensure  the  maximum  opportunity 
for  specialties  to  submit  supplementary 
practice  expense  data,  we  proposed  to 
accept  survey  data  that  meet  the  criteria 
set  forth  in  the  November  2000  final 
rule  for  an  additional  2  years.  The 
deadlines  for  submission  of  such 
supplemental  data  to  be  considered  in 
CY  2003  and  CY  2004  are  August  1, 
2002  and  August  1.  2003,  respectively. 

Comment:  Several  commenters 
expressed  their  strong  support  for  our 
decision  to  accept  specialty-specific 
practice  expense  surveys  for  an 
additional  2  years.  Specialty  societies 
representing  podiatry,  pediatrics, 
internal  medicine,  rheumatology  and 
surgery,  as  well  as  the  American 
Medical  Association  (AMA)  stated  their 
agreement  with  this  decision. 

An  organization  representing  medical 
colleges  commented  that  this  will  send 
an  important  message  to  the  physician 
community  about  our  willingness  to 
consider  all  legitimate  data  sources  in 
analyses  of  this  critical  portion  of 
payments,  and  one  that  has  been  a 
subject  of  controversy  within  the 
community.  A  specialty  society 
representing  dermatology  stated  that  the 
additional  time  will  allow  specialties  to 
collect  specialty-specific  data  that 
should  be  useful  as  we  determine 
practice  expense  RVUs. 

The  AMA  and  a  commenter 
representing  podiatry  expressed  some 
concern  about  the  criteria  for  the 


acceptance  of  survey  data  and  the  AMA 
also  expressed  hope  that  we  would  be 
flexible  concerning  any  data  submitted. 
The  commenter  representing  emergency 
medicine  argued  that  collecting 
specialty-specific  data  would  be 
fruitless,  due  to  a  number  of  stringent 
criteria  for  submitting  supplemental 
practice  expense  survey  data. 

On  the  other  hand,  three  commenters 
indicated  that  we  should  accept  only 
siurey  data  that  meet  oiu  criteria.  The 
commenter  representing  rheumatology 
stated  that  it  is  critically  important  that 
any  data  accepted  must  meet  the  criteria 
in  the  November  2000  final  rule. 

Response:  We  received  only 
comments  supporting  this  proposal,  and 
we  will  be  extending  the  period  of 
acceptance  of  supplemental  survey  data 
for  another  2  years,  as  proposed.  We 
hope  to  demonstrate  flexibility  in 
helping  those  specialties  that  conduct  a 
survey  to  do  so  successfully,  and  we 
understand  that  for  some  specialties 
some  revision  to  the  survey  format  may 
be  necessary.  For  example,  questions 
regarding  uncompensated  care  for 
emergency  physicians  or  separately 
billable  drugs  for  oncologists  might 
need  to  be  added  to  a  survey  to 
determine  the  appropriate  practice 
expense  for  these  specialties.  However, 
like  several  of  the  commenters,  we 
believe  that  fairness  to  all  can  only  be 
achieved  if  we  consistently  apply  the 
rules  for  determining  validity  to  any 
survey  that  is  submitted. 

Comment:  A  specialty  society 
representing  geriatrics  expressed 
concern  regarding  the  use  of  SMS  data 
in  formulating  practice  expense  costs 
because  the  sample  size  for  geriatricians 
is  not  large  enough  to  yield  reliable 
data.  The  commenter  stated  that  smaller 
specialty  societies  will  be  unable  to 
provide  supplementary  survey  data 
because  of  expense  limitations  and 
recommended  that  we  continue  to 
review  alternative  data  sources  that 
recognize  the  greater  resources  spent  in 
caring  for  frail  elderly  persons.  The 
society  further  recommended  that  we 
consider  the  use  of  "non-compliant" 
survey  data  for  smaller  specialty  groups 
that  do  not  meet  our  stringent  and  costly 
criteria. 

Response:  We  could  not  justify 
accepting  "non-compliant"  surveys 
from  some  specialties,  due  solely  to  the 
specialty's  size,  while  holding  others  to 
a  more  rigorous  standard.  However, 
though  we  would  welcome  survey  data 
from  any  specialty  that  submits  a  survey 
that  meets  our  criteria,  we  do  recognize 
that  performing  a  siuvey  can  be  costly. 
We,  therefore,  suggest  that  the  specialty 
society  consider  in  advance  the  extent 
to  which  any  possible  survey  result 


Federal  Register /Vol.  66,  No.  212 /Thursday.  November  1,  2001 /Rules  and  Regulations        55255 


might  actually  alter  the  practice  expense 
RVUs  for  their  services.  Note  that  we 
have  only  one  payment  amount  for  each 
service  on  the  fee  schedule.  We  have  no 
authority  to  pay  more  to  one  specialty 
than  to  another  for  performing  the  same 
service.  If  a  small  specialty  provides 
only  a  small  percentage  of  a  given 
service,  a  change  in  the  practice  expense 
per  hour  for  that  small  specialty  could 
have  very  little  effect  on  the  payment  for 
the  service.  For  example,  if  geriatricians 
perform  mainly  evaluation  and 
management  (E/M)  services,  even  a 
survey  that  shows  increased  practice 
costs  for  geriatricians  would  not 
necessarily  have  any  effect  on  the 
practice  expense  RVUs  for  E/M  services 
because  geriatricians'  services  would 
represent  only  a  small  part  of  the 
universe  of  E/M  services.  However,  it  is 
incumbent  upon  each  specialty  society 
to  weigh  both  the  costs  and  benefits  to 
their  specialty  to  determine  whether 
conducting  a  practice  expense  survey 
would  be  worthwhile. 

(iii)  Submission  of  Supplemental 
Surveys 

Three  organizations  submitted 
supplemental  siuvey  data  for 
consideration  for  CY  2002.  Survey  data 
were  submitted  by  the  American 
Physical  Therapy  Association  (APTA), 
the  American  Optometric  Association 
(AOA),  and  the  American  Academy  of 
Pediatrics  (AAP).  Our  contractor,  The 
Lewin  Group,  has  evaluated  the  data 
submitted  by  each  organization.  They 
have  recommended  that  we  use  the  data 
submitted  by  AP*TA  and  AOA  and  reject 
the  data  submitted  by  AAP.  The  full 
recommendation  and  discussion  will  be 
made  available  on  the  CMS  web  site. 
(See  the  SUPPLEMENTARY  INFORMATION 
section  of  this  rule  for  directions  on 
accessing  our  web  site.) 

We  have  decided  not  to  use  the  data 
submitted  by  APTA,  AOA,  or  AAP 
because  none  of  the  surveys  met  all  of 
our  stated  criteria.  In  our  May  3,  2000 
interim  final  rule  (65  FR  25666),  we 
indicated  that,  based  on  our  review  of 
existing  physician  practice  expense 
surveys,  we  believe  that  an  achievable 
level  of  precision  is  a  coefficient  of 
variation  (that  is,  the  ratio  of  the 
standard  error  of  the  mean  to  the  moan 
expressed  as  a  percent)  not  greater  than 
10  percent  for  overall  practice  expenses 
or  practice  expenses  per  hour.  For 
existing  surveys,  the  standard  deviation 
is  frequently  the  same  magnitude  as  the 
mean.  We  indicated  in  the  May  2000 
interim  final  rule  that  we  would 
consider  practice  expenses  for  which 
the  precision  of  practice  expenses  is 
equal  to  or  better  than  this  level  of 
precision  and  that  meet  the  other  survey 


criteria.  None  of  the  surveys  submitted 
for  2002  met  the  level  of  precision 
criteria;  therefore,  we  have  decided  not 
to  use  the  survey  data. 

b.  CPEPData 

(i)  2000  RUC  Recommendations  on 
CPEP  Inputs 

In  the  November  2000  final  rule  (65 
FR  65393),  we  responded  to  the  RUC 
recommendations  for  the  refinement  of 
the  direct  inputs  for  49  CPT  codes  and 
for  the  supply  and  equipment  inputs  for 
four  additional  services.  These 
recommendations  reflected 
multispecialty  agreement  on  the  typical 
resources  for  many  important  services, 
including  visit  codes,  which  accoimt  for 
approximately  24  percent  of  Medicare 
spending  for  physicians'  services.  We 
accepted  almost  all  of  these 
recommendations.  We  received  the 
following  comments  on  our  responses  to 
the  RUC  reconmiendations  and  on  the 
PEAC/RUC  refinement  process: 

Comment:  Several  specialty  societies 
representing  osteopaths, 
rheumatologists,  neurologists, 
ophthalmologists,  obstetricians,  and 
gynecologists  commended  us  for 
implementing  the  refinements 
submitted  by  the  PEAC  and  RUC  as  part 
of  the  on-going  refinement  process.  One 
specialty  society  stated  that  it  was 
encouraged  by  the  direction  pursued 
with  the  physician  fee  schedule  for 
2001 ,  because  it  demonstrated  the 
ability  to  achieve  refinement  within  the 
parameters  of  the  fee  schedule  comment 
process.  Another  commenter  expressed 
appreciation  for  our  support  of  die 
PEAC  and  RUC  refinement  process 
because  this  relationship  is  critical  to 
establishing  fair  and  balanced  payment 
policies. 

In  addition,  other  commenters  praised 
our  staff  for  being  helpful  in  responding 
to  the  PEAC  members'  questions  during 
meetings,  as  well  as  for  the  willingness 
to  work  with  physician  specialty 
societies  toward  establishing  fair  and 
appropriate  reimbursement  values.  The 
RUC  commented  that  it  agreed  that  the 
PEAC  has  made  significant  progress  in 
its  ability  to  review  and  refine  direct 
practice  expense  inputs  for  individual 
CPT  codes. 

Response:  We  appreciate  the  above 
comments  and  are  also  encouraged  by 
the  progress  that  the  PEAC  and  RUC 
have  made  in  refining  the  practice 
expense  inputs. 

Comment:  The  RUC  agreed  that  the 
PEAC  should  continue  to  meet  and 
refine  the  direct  practice  expense  data.  . 
Therefore,  it  hopes  that  we  will  state 
that  the  practice  expense  RVUs  will 
continue  to  be  interim  and  subject  to 


refinement  as  the  PEAC  continues  its 
review.  A  specialty  society  representing 
ophthalmology  echoed  this  request 
stating  that,  because  the  PEAC  is 
continuing  the  refinement  process,  the 
interim  status  of  the  practice  expense 
RVUs  should  be  reaffirmed  in  the  rule. 
The  commenter  requested  that  the  RVUs 
remain  interim  and  subject  to  change 
until  2007.  that  is.  until  the  first  update 
of  the  five-year  review  of  practice 
expense  RVUs. 

Response:  We  are  pleased  that  the 
RUC  and  PEAC  are  willing  to  continue 
the  task  of  helping  us  to  refine  tlie 
practice  expense  inputs  for  the 
approximately  7,000  services  in  the 
physician  fee  schedule.  We  intend  to 
keep  the  practice  expense  RVUs  as 
interim  as  long  as  this  refinement 
process  is  necessary.  Also,  as  noted 
above,  we  will  accept,  for  another  2 
years,  supplemental  survey  data  that 
meet  our  criteria.  During  this  period,  we 
will  also  continue  to  make 
improvements  to  our  practice  expense 
methodology. 

Comment:  A  commenter  representing 
three  ophthalmology  sub-specialties, 
though  appreciative  of  our 
implementation  of  the  PEAC 
recommendations,  expressed 
disappointment  that  we  have  not  made 
the  non-controversial  revisions  to 
correct  additional  errors  in  the  CPEP 
database.  The  commenter  encouraged  us 
to  explore  alternative  ways  to  improve 
the  quality  of  the  CPEP  data  without 
waiting  for  the  PEAC  to  consider  each 
of  the  thousands  of  alleged  errors. 

Response:  We  have  made  changes  to 
the  CPEP  data  in  those  instances  when 
there  was  a  clear  anomaly  in  the  data 
and  when  the  more  appropriate  revision 
would  be  obvious,  without  the  benefit  of 
a  multispecialty  reconunendation. 
However,  we  have  found  that  the  input 
and  recommendations  of  a 
multispecialty  group,  such  as  the  PEAC, 
have  played  a  crucial  role  for  the  vast 
majority  of  suggested  revisions  when 
clinical  judgment  is  involved. 

Comment:  An  organization 
representing  diagnostic  imaging  centers 
stated  that  it  would  be  inappropriate  for 
the  PEAC  to  constitute  the  review  body 
for  direct  cost  data  for  technical 
component  services,  because  the  PEAC 
does  not  include  any  representatives  of 
diagnostic  imaging  centers.  The 
commenter  requested  that,  if  any  of  the 
CPEP  direct  cost  data  form  the  basis  for 
future  payment  for  technical  component 
services,  the  accuracy  of  these  data 
should  be  reviewed  by  representatives 
of  centers  that  actually  provide  the 
services  involved. 

Response:  We  do  not  agree  that  it  is 
inappropriate  for  the  PEAC  to  review 
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the  direct  cost  inputs  for  imaging 
services.  The  preserrtations  for  each 
service  discussed  at  the  PEAC  are  based 
either  on  surveys  or  panels  of 
individuals  who  are  familiar  with  the 
procedure  in  question.  In  addition,  any 
of  the  recommendations  of  the  PEAC 
that  we  accept  are  subject  to  review  and 
comment  by  any  interested  party. 

Comment:  Societies  representing 
surgeons,  urologists,  ophthalmologists, 
pediatrics,  internists,  and  family 
physicians  strongly  support  our 
acceptance  of  the  revisions  of  CPE? 
inputs  for  office-based  E/M  services. 
One  specialty  society  commented  that 
the  refined  inputs  for  these  services 
reflect  the  work  of  a  multidisciplinary 
workgroup  and  demonstrate  a  major 
positive  step  toward  streamlining 
practice  expense  inputs.  One  surgical 
specialty  society  did  not  fully  agree  that 
it  is  appropriate  to  use  these  E/M  inputs 
to  refine  postsurgical  visits  because  the 
direct  costs  associated  with  these  visits 
are  not  necessarily  comparable  to  the 
typical  E/M  visit.  On  the  other  hand,  a 
primary  care  specialty  society 
commented  that  the  "roUingf* 
implementation  of  CPEP  refinement 
creates  an  anomaly  because  the  surgical 
global  services  have  not  yet  had  these 
lower  PEAC  estimates  for  the  E/M  visits 
applied. 

ttesponse:  We  also  saw  the  refinement 
of  the  practice  expense  inputs  for  the  E/ 
M  codes  as  a  significant  milestone  in  the 
whole  refinement  process.  These  codes 
not  only  represent  a  sizeable  portion  of 
Medicare  payments,  but  they  also  are 
used  by  most  medical  specialties,  and, 
thus,  most  members  of  the  PEAC  had  a 
stake  in  the  outcome  of  this  issue.  We 
believe  that,  as  a  result  of  the  extensive 
multispecialty  discussion  held  by  the 
PEAC  on  this  issue,  the 
recommendations  on  the  E/M  codes 
represent  the  best  available  estimates  of 
the  direct  inputs  needed  for  performing 
these  services.  With  respect  to  the  issue 
of  applying  these  E/M  inputs  to  the 
surgical  global  services,  we  will  not  be 
taking  separate  action  now,  but  will  be 
responding  to  the  specific  PEAC 
recommendations.  We  understand  that 
it  is  expected  that  all  the  90-day  global 
surgical  services  will  be  refined  by  the 
PEAC  by  next  year. 

Comment:  A  specialty  socaety 
representing  internal  medicine 
commented  that  the  registered  nurse 
(RN]  and  licensed  practical  nurse  (LPN) 
staff  mix  should  be  used  for  the  E/M 
codes  rather  than  the  RN.  LPN,  and 
medical  assistant  staff  mix,  which  is  less 
typical.  The  commenter  also  stated  that 
we  should  increase  the  postservice 
clinical  staff  work  for  these  services  by 
20  percent. 


Response:  We  do  not  agree  with 
changing  the  staff  mix  at  this  time, 
particularly  because  the  PEAC 
recommendations  have  used  this  staff 
mix  across  the  majority  of  refined 
services.  We  also  have  seen  no  evidence 
to  suggest  that  the  post-times  for  these 
services  were  undervalued. 

(ii)  2001  RUC  Recommendations  on 
CPEP  Inputs 

We  have  received  recommendations 
from  the  PEAC  on  the  refinement  to  the 
CPEP  inputs  for  over  1.100  codes.  These 
include  refinements  of  large  numbers  of 
orthopedic,  dermatology,  pathology, 
physical  medicine,  and  ophthalmology 
services.  In  addition,  the  PEAC 
confirmed  that  there  were  no  inputs  for 
over  150  ZZZ-global  procedures  that  are 
performed  only  in  the  facility  and  no 
supply  or  equipment  inputs  for  almost 
700  facility-only  services  with  an  XXX 
or  0-day  global  period.  We  believe  this 
large  increase  in  the  number  of  CPT 
codes  that  have  been  refined 
demonstrates  that  the  PEAC  refinement 
process  is  working  due  to  the  valiant 
efforts  of  the  AMA  staff  and  the 
specialty  societies  participating  in  this 
mammoth  undertaking.  There  is  also 
reason  to  believe  that  the  pace  of 
refinement  will  continue  to  increase 
because  of  the  steps  that  the  PEAC  is 
taking  to  create  standardized  packages 
of  clinical  staff  time,  supplies,  or 
equipment  that  can  be  applied  over  a 
wide  range  of  services. 

We  have  reviewed  the  submitted 
PEAC  recommendations  and  have 
accepted  most  of  them  with  only  minor 
revisions.  The  complete  PEAC 
recommendations  and  the  revised  CPEP 
database  can  be  found  on  our  web  site. 
(See  the  Supplementary  Information 
section  of  this  rule  for  directions  on 
accessing  our  web  site.)The  following  is 
a  list  of  the  only  revisions  we  made  to 
the  PEAC  recommendations: 

•  We  substituted  the  multispecialty 
minimum  visit  supply  package  or  the 
ophthalmology  supply  package  for  the 
list  of  individual  supplies,  when 
appropriate. 

•  We  deleted  separately  billable 
supplies,  for  example,  drugs,  fluids,  and 
casting  supplies,  when  listed  in  the 
recommended  supply  list. 

•  We  rounded  h^ctions  of  minutes  of 
clinical  staff  time  to  the  nearest  minute. 

•  For  CPT  code  52281.  cystoscopy 
and  treatment,  we  deleted  the  bougie  a 
boule  from  the  equipment  list.  The 
specialty  society  supplied  us  with  the 
price  of  $105  for  this  item,  which  does 
not  meet  the  minimum  cost  of  $500  for 
an  item  to  be  included  in  the  equipment 
list. 


•  Foi  several  ophthalmology  services 
that  did  not  involve  dilation  of  the 
pupil,  we  consulted  with  the  specialty 
society  and  deleted  the  ophthalmology 
visit  supply  package  that  was  listed  for 
the  post-procedure  visit.  This  package  is 
intended  for  those  services  where 
dilation  is  necessary.  The  society 
confirmed  that  no  supplies  are  needed 
for  the  post-procediu-e  visit  for  these 
services. 

•  The  recommendation  did  not 
specify  the  number  of  EEC  electrodes 
for  CPT  code  92585,  auditory  evoked 
potential,  comprehensive.  We  added 
seven  electrodes,  which  is  the  same 
number  assigned  to  the  visual  evoked 
potential  code. 

•  The  PEAC/RUC  recommendations 
included  time  for  the  clinical  staff  type, 
"Physical  Therapy  Assistant  (PTA)," 
which  currently  is  not  included  in  our 
CPEP  input  database.  We  are  pricing  the 
PTAs  by  using  the  Bureau  of  Labor 
Statistics  wage  estimates  for  physical 
therapy  assistants.  The  base  annual 
salary  we  are  using  will  be  $33,690. 
After  factoring  in  benefits  and  adjusting 
this  to  2001  dollars,. the  per  minute  rate 
will  be  $0,386. 

•  We  have  two  concerns  about  the 
PEAC  recommendations  for  therapy 
services.  First,  we  believe  that  some  of 
the  duties  ascribed  to  the  physical 
therapy  assistant  are  actually  therapist 
services  that  are  already  captured  in  the 
work  RVUs.  Therefore,  we  are  deleting 
from  all  the  therapy  codes  the  clinical 
staff  time  for  obtaining  vital  signs  and 
measxirements,  patient  education,  and 
phone  calls.  Because  we  believe  that  the 
resulting  clinical  staff  times  may  be  too 
low  for  the  physical  therapy  and 
occupational  therapy  evaluation  and 
ree valuation  services,  we  are  adding  7 
additional  minutes  for  the  therapy  aide 
in  each  of  these  codes.  In  addition,  some 
of  the  occupational  therapy  codes 
contain  several  pieces  of  very  expensive 
equipment  called  environmental 
modules.  Because  it  is  unclear  how 
many  of  these  modules  would  typically 
be  used  for  each  service,  we  are  only 
including  one  module  for  each  code  that 
might  use  this  equipment.  We  note  that 
for  three  services,  CPT  codes  97530, 
97535,  and  97537,  the  PEAC  did  not 
submit  a  recommendation  for 
equipment,  presimiably  because  of  the 
difficulty  of  determining  what  would  be 
typically  used.  In  those  cases,  as  in 
those  with  a  PEAC  recommendation,  we 
are  allowing  for  one  module  and  some 
smaller  equipment  that  was  suggested 
by  the  specialty.  We  would  hope  to 
work  with  the  specialty  societies  to 
obtain  more  precise  information  on  the 
appropriate  equipment  for  all  of  these 
therapy  services. 
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•  We  note  that  one  of  the  services  for 
which  we  received  recommendations, 
the  casting/strapping  procedure  CPT 
code  29799,  is  carrier-priced.  In 
addition,  we  received  recommendations 
for  two  fine  needle  aspiration  services, 
CPT  codes  88170  and  88171,  which  are 
now  deleted. 

(iii]  Other  Comments  on  Refinement  of 
CPEP  Inputs 

Comment:  Several  commenters  were 
pleased  that  we  finalized  certain 
proposals  regarding  CPEP  inputs,  such 
as  the  following: 

•  The  reinstatement  of  the  pre- 
procedure  clinical  staff  time  in  the 
facility  setting  for  certain  0-day  global 
services  as  well  as  pre-service  time  for 
the  vitrectomy  codes. 

•  Our  decision  to  uphold  the 
proposed  refinements  regarding 
inpatient  dialysis  CPT  codes  90935  and 
90945. 

•  The  clarification  of  Medicare 
payment  policy  for  cast  suppUes  when 
used  for  non-fractvire/dislocation 
procedines. 

•  The  decision  to  retain  Unna  boot  in 
the  supplies  for  CPT  code  29580. 

•  The  correction  of  the  supply  list  for 
CPT  code  88104  and  the  establishment 
of  a  separate  nonfacility  practice 
expense  RVU  for  CPT  code  85607  in  the 
2001  fee  schedule. 

•  The  extension  of  the  code-specific 
refinement  beyond  2002. 

Response:  We  appreciate  the  above 
comments  and  will  strive  to  continue 
refining  the  practice  expense  RVUs  in  a 
manner  that  is  fair  and  beneficial  to  the 
medical  community. 

Comment:  An  allergy  clinic 
commented  that  because  of  our 
definition  of  a  dose  for  CPT  code  95165. 
Allergy  Immunotherapy,  doctors  will  be 
forced  to  use  a  dosage  that  could  be 
harmful  to  certain  patients. 

Response:  The  definition  of  a  dose 
will  be  used  only  for  pricing  the 
practice  expense  inputs  for  this  service. 
Physicians  should  use  their  clinical 
judgment  in  determining  what  dose  to 
use  for  any  particular  patient. 

Comment:  A  commenter  noted  that 
the  two  codes  for  anal  balloon 
sphincterplasty  (CPT  codes  49505  and 
49510)  did  not  have  the  balloon  listed 
in  the  supply  inputs. 

Response:  We  agree  that  this  was  an 
omission  and  have  added  the  balloon  to 
the  supply  list  for  both  services. 

Comment:  A  commenter  stated  that 
there  are  no  practice  expense  inputs 
assigned  to  CPT  code  36533,  insertion  of 
implantable  venous  access  port,  with  or 
without  subcutaneous  reservoir,  in  the 
nonfacility  setting,  because  the  CPEP 
panels  priced  it  only  in  the  facility.  In 


particular,  the  supply  inputs  do  not 
contain  the  cost  of  the  catheter  that  is 
an  integral  part  of  the  procedure. 

Response:  It  is  true  that  the  original 
CPEP  panel  did  not  price  this  in  the 
nonfacility  setting;  however,  we 
subsequently  crosswalked  the  inputs 
frtim  the  facility  to  the  nonfacility 
setting  for  suppUes,  equipment,  and 
clinical  staff,  adding  clinical  staff  time 
for  the  intraservice  period  in  the  office. 
However,  we  agree  that  the  catheter  is 
an  appropriate  supply  and  have  added 
it  to  the  supply  list  for  this  code. 

Comment:  A  specialty  society 
representing  podiatrists  questioned  why 
the  practice  expense  RVUs  for  the  nail 
trimming  codes  G0127  and  CPT  code 
11719  are  not  the  same.  The  commenter 
stated  that  they  should  have  the  same 
CPEP  inputs  since  both  were  refined  by 
the  PEAC  this  year  with  identical 
inputs. 

Response:  The  CPEP  inputs  are  now 
identical  for  both  codes,  except  that  the 
supplies  recommendation  for  CPT  code 
11719  does  not  include  a  siugical  mask. 
However,  none  of  this  year's  PEAC 
recommendations  were  reflected  in  the 
August  2001  proposed  rule.  In  addition, 
even  codes  with  identical  CPEP  inputs 
can  have  different  practice  expense 
RVUs  if  a  different  mix  of  specialties 
performs  each  service. 

Comment:  Two  specialty  societies 
representing  cardiologists  and 
electrophysiologists  commented  that  we 
have  allowed  60  minutes  of  clinical  staff 
time  to  arrange  for  surgical  procedures 
with  a  90-day  global  period,  but  we 
have  not  yet  allowed  the  same  for  0-day 
global  period  procedures  in  facilities. 
The  commenters  stated  that  they  may 
present  specific  codes  to  the  PEAC  with 
the  recommendation  that  this  time  be 
recognized  for  these  services,  and  they 
hope  that  we  will  be  receptive  to  these 
recommendations. 

Response:  We  will  be  glad  to  review 
any  PEAC  recommendations  on  clinical 
staff  pre-service  time  for  0-day  global 
period  services  in  the  facility  setting  if 
and  when  we  receive  them. 

(iv)  Repricing  of  Clinical  Staff  Wage 
Rates 

In  the  August  2,  2001  proposed  rule 
(66  FR  40378).  we  proposed 
modifications  of  wage  rates  for  the 
clinical  staff  types  contained  in  the 
CPEP  database.  Our  contractor,  Abt 
Associates,  assigned  the  costs  of  the 
original  CPEP  inputs  for  staff,  supplies, 
and  equipment  based  primarily  on  1994 
and  1995  pricing  data. 

The  original  Abt  Associates'  estimates 
of  chnical  staff  wage  rates  relied 
primarily  on  the  Bureau  of  Labor 
Statistics  (BLS)  data.  Abt's  report  on  the 


CPEP  cost  estimation  stated  that,  "•   •   • 
the  BLS  data  were  considered  to  be  the 
preferred  data  set.  The  BLS"  reputation 
for  publishing  valid  estimates  that  are 
nationally  representative  led  to  the 
choice  of  the  BLS  data  as  the  main 
source.  If  more  than  one  data  set 
provided  an  exact  mapping  for  a 
receptionist,  then  the  BLS  wage  was 
chosen  over  any  other  mapping." 

We  agreed  with  this  assessment  and 
have  used  the  most  current  BLS  survey 
(1999)  as  the  main  source  of  wage  data. 

It  should  be  noted  that  the  BLS 
discontinued  the  Occupational 
Compensation  Survey  used  by  Abt  in 
1995  and  now  conducts  the  National 
Compensation  Survey  that  has  a 
breakdown  of  staff  types  different  from 
the  earlier  survey.  Also,  this  survey  does 
not  cover  all  the  staff  types  contained  in 
the  CPEP  data.  Therefore,  it  was 
necessary  for  us  to  crosswalk  or 
extrapolate  the  wages  for  several  staff 
types  using  supplementary  data  sources 
for  verification  whenever  possible. 

We  used  three  other  data  sources  to 
price  wages  of  staff  types  that  were  not 
referenced  in  the  BLS  data: 

•  The  American  Society  of  Clinical 
Pathologists'  survey  of  laboratory  staff 
salaries  (found  at  www.ascp.org). 

•  The  survey  performed  by  the 
American  Academy  of  Health  Physics 
and  the  American  Board  of  Health 
Physics  (found  at  www.hpsl.org). 

•  The  national  salary  data  from  the 
Salary  Expert,  an  Internet  site  that 
develops  national  and  local  salar\' 
ranges  and  averages  for  thousands  of  job 
titles  using  mainly  government  sources. 
(A  detailed  explanation  of  the 
methodology  used  to  determine  the 
specific  job  salaries  can  be  found  at 
wvnv.salaryexpert.com). 

We  also  solicited  any  valid  survey  data 
that  commenters  might  be  able  to 
submit  to  us. 

The  proposed  cost  per  minute  for 
each  staff  type  was  derived  by  dividing 
the  proposed  annual  salary  (converted 
to  2001  dollars  using  the  Medicare 
Economic  Index)  by  2080  to  arrive  at  the 
hourly  wage  rate  and  then  again  by  60 
to  arrive  at  the  per  minute  cost.  To 
account  for  the  employers'  cost  of 
providing  fringe  benefits,  such  as  sick 
leave,  we  used  the  same  benefits 
multiplier  of  1.366  used  by  Abt 
Associates. 

Comment:  We  received  several 
supportive  comments  on  our  efforts  to 
update  the  clinical  staff  salaries  used  in 
calculating  the  practice  expense  RVUs. 
Specialty  societies  representing  family 
physicians  and  surgeons  supported  the 
proposal  to  reprice  clinical  staff  salaries 
to  approximate  current  practice 
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expenses.  A  specialty  society 
representing  rheumatology  stated  that 
the  repricing  of  clinical  staff  salary  data 
represents  an  overdue  positive  step 
toward  more  accurate  refinement  of 
practice  expense  inputs.  A  specialty 
society  representing  dermatology  agreed 
with  the  appropriateness  of  bundling 
similar  clinical  staff  types  into  more 
easily  identified  and  easily  tracked 
clioical  labor  blended  categOTies. 

Response:  We  agree  that  using  current 
wage  data  to  price  the  clinical  staff 
CPEP  inputs  is  one  step  in  ensuring  that 
the  practice  expense  RVUs  are  based  on 
the  resources  needed  to  perform  each 
service.  We  also  would  like  to  express 
our  appreciation  to  the  groups  that 
included  salary  survey  data  on  various 
staff  types  as  part  of  their  comments. 
These  additional  data  have  helped  us  to 
make  appropriate  revisions  to  our 
original  proposals. 

The  following  is  a  discussion  of  the 
specific  proposals  we  made  on  the 
pricing  of  clinical  staff  types. 

•  We  received  no  comments  on  the 
following  proposals.  Therefore,  they 
will  be  implemented  as  proposed. 

•  We  will  price  as  proposed  the  staff 
types  physical  therapy  aide,  LPN,  RN, 
certified  surgical  technician,  laboratory 
technician,  cytotechnologist, 
cardiovascular  technician,  nuclear 
medicine  technician,  optician, 
respiratory  therapist,  speech 
pathologist,  audiologist,  and  counselor. 

•  We  will  collapse  the  medical 
assistant,  technical  aide,  medical 
technician,  EKG  technician,  anesthesia 
technician,  technician,  and  cast 
technician  staff  types  into  a  new  staff 
type,  "medical  or  technical  assistant 
(MTA)."  that  will  be  priced  at  the 
medical  assistant  wage  rate  of  $0.26  per 
minute. 

+  We  will  bundle  the  staff  type  "RN- 
cardiology"  into  the  staff  type  "RN." 

•f  We  will  adjust  the  wage  rate  for  the 
oncology-certified  nurse  to  be  18 
percent  higher  than  the  RN. 

+  We  will  bimdle  the  staff  type 
"surgery  assistant"  into  the  staff  type 
"certified  surgical  technician  (CST)." 

+  We  will  use  the  average  hourly  rate 
of  $15.60  for  histologic  technologists 
from  the  1998  American  Society  of 
Clinical  Pathologists'  survey  to  price  the 
hlstotechnologist  staff  type. 

+  We  will  use  the  BLS  salary  data  for 
electroneurodiagnostic  technologists 
contained  in  the  BLS  Occupational 
Outlook  Handbook  to  price  the 
electrodiagnostic  technologist  staff  type. 

+  We  will  price  the  wage  rate  for  the 
EEG  technician  using  survey  data  from 
the  Salary  Expert. 


+  We  will  merge  the  nuclear 
cardiology  technician  in  with  the 
nuclear  medicine  technician  staff  type. 

•  We  were  unable  to  find  any 
national  salary  data  for  the  electron 
microscopy  technician  and,  in  the 
absence  of  such  data,  proposed 
crosswalking  the  salary  from  the  wage 
rate  for  the  hlstotechnologist.  Thou^ 
this  represented  an  increase  in  the  per 
minute  cost  for  this  staff  type,  we  stated 
that  we  would  welcome  reliable 
national  survey  data  from  the  specialty 
that  we  could  use  in  pricing  electron 
microscopy  technicians. 

Comment:  The  specialty  society 
representing  pathologists  recommended 
that  the  wage  rate  for  electron 
microscopy  (EM)  technician,  which  we 
proposed  crosswalking  from  that  of  the 
histologic  technologist,  should  more 
accurately  be  priced  at  the  same  wage 
rate  as  the  cytotechnologist.  The 
commenter  stated  that  histologic 
technologists  are  generally  bachelor 
degree  level  personnel,  whereas  EM 
technicians  generally  have  post- 
baccalaureate  education,  parallel  to  that 
of  a  cytotechnologist.  In  addition,  they 
receive  salaries  that  are  higher  than 
general  histotechnologists.  The 
commenter  also  recommended  that  the 
title  of  the  EM  technician  category  be 
changed  to  EM  technologist. 

Response:  We  are  persuaded  that  the 
commenter  has  proposed  a  more 
suitable  crosswalk  for  this  staff  type. 
Therefore,  we  will  crosswalk  the  wage 
rate  for  the  EM  technologist  from  that  of 
the  cj^otechnologist.  We  will  also 
change  the  title  as  suggested  by  the 
specialty  society. 

•  We  were  unable  to  find  any 
national  salary  data  for  registered 
electroencephalograph  technologists 
(REEGTs)  and  proposed  to  maintain  the 
current  rate,  since  the  speciality  society 
had  recently  recommended  this  rate  of 
pay.  However,  we  also  requested 
reliable  national  survey  data  &t>m  the 
specialty  that  we  could  use  in  pricing 
these  three  levels  of  neurodiagnostic 
staff. 

Comment:  The  American  Academy  of 
Neurology  (AAN),  on  behalf  of  seven 
related  organizations,  submitted  an 
abbreviated  version  of  the  2000 
American  Society  of 
Electroneurodiagnostic  Technologists 
(ASET)  Salary  Survey.  The  commenter 
stated  that  this  national  salary  survey 
has  been  collected  triennially  by  ASET, 
the  main  national  body  representing  this 
allied  health  professional  field,  and  was 
not  collected  for  any  purpose  coimected 
with  the  physician  fee  schedule.  For 
office-based  registered 
electroencephalograph  technologists, 
there  were  31  responses  and  a  mean 


salary  per  houi  of  $20.11.  For  all 
REEGTs,  there  were  559  responses  and 
a  mean  salary  of  $20.53  per  hour.  The 
commenters  recommend  that  we 
substitute  either  of  these  salary  rates  to 
determine  the  costs  for  the  REEGT  staff 
type.  The  specialty  society  representing 
sleep  medicine  requested  that  we 
consider  the  updated  salary  data  that 
AAN  included  in  its  conaments  on  the 
proposed  rule. 

Response:  We  have  reviewed  this 
survey  and  believe  that  it  provides  a 
more  appropriate  estimate  of  the  wage 
rate  of  REEGTs  than  did  our  crosswalk 
to  a  staff  type  used  in  a  different 
specialty.  We  will  use  the  data  for  the 
office-based  REEGTS,  which  results  in  a 
wage  rate  of  $0.47  per  minute,  which  we 
note  is  not  significantly  different  from 
our  proposed  rate  for  die  REEGT  staff 
type. 

•  We  proposed  to  bundle  the  vascular 
technician  with  the  cardiovascular 
technologist  staff  type.  Currently  both 
are  priced  at  the  same  rate. 

Comment:  The  American  Association  • 
for  Vascular  Surgery,  American  Society 
of  Neuroimaging,  Society  of  Diagnostic 
Medical  Sonography,  Society  for 
Vascular  Surgery,  and  Society  of 
Vascular  Technology  submitted  a  joint 
conunent  as  "The  Coalition."  The 
Coalition  argued  that  the  BLS  was 
wrong  to  classify  vascular  technologists 
with  cardiovascular  technologists  and 
technicians  because  the  BLS  description 
of  duties  for  this  classification  does  not 
include  any  of  the  duties  performed  by 
a  vascular  technologist.  In  addition,  the 
commenters  contended  that,  unlike 
most  cardiovascular  technicians,  a 
vascular  technologist  functions  as  a 
direct  and  largely  independent  health 
care  practitioner.  A  skilled  vascular 
technologist  imdergoes  between  2  and  4 
years  of  didactic  and  clinical  post- 
secondary  education  as  evidenced  by 
the  presence  of  a  baccalaureate  degree 
program  in  vascular  technology. 

The  Coalition  recommended  that  we 
base  the  salaries  for  vascular 
technologists  on  data  from  a  survey 
conducted  earlier  this  year  by  nVision 
Research  that  surveyed  by  mail  406 
randomly  selected  vascular 
technologists  from  a  variety  of  settings. 
The  response  rate  for  this  survey  was  55 
percent.  Based  on  the  survey,  nVision 
Research  determined  that  the  median 
aimual  salary  of  a  vascular  technologist 
is  $49,758.  A  copy  of  the  survey  was 
included  with  the  comment.  The 
commenters  also  recommended  that  we 
change  the  description  of  the  "vascular 
technician"  to  "vascular  technologist." 
A  specialty  society  representing 
echocardiography  urged  that  we  adopt 
the  classification  of  "vascular 
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technologist"  as  proposed  by  the  above 
groups. 

Response:  We  agree  that  the 
nomenclature  of  the  staff  type  should  be 
changed  to  "vascular  technologist."  We 
have  studied  the  data  provided  by  the 
Coalition  and  have  consulted  with  our 
medical  advisors  and  now  also  agree 
that  the  salary  shown  in  the  submitted 
siuvey  better  represents  the  current 
wage  rate  for  vascular  technologists. 
Therefore,  we  will  assign  the  vascidar 
technologist  staff  type  the  recommended 
yearly  salary  of  $49,758  which  results  in 
a  per  minute  wage  rate  of  $0.54. 

•  We  proposed  to  merge  the  x-ray 
technician  and  radiation  technologist 
staff  types,  which  are  ciurently  priced  at 
the  same  rate,  into  a  staff  type  called 
"Radiologic  Technologist." 

Comment:  The  American  Society  of 
Radiologic  Technologists  (ASRT) 
submitted  with  their  comment  the  2001 
"Radiologic  Technologist  Wage  and 
Salary  Survey"  commissioned  by  the 
organization.  The  comment  disagreed 
with  oin  proposal  to  merge  the  x-ray 
technician  and  radiation  technologist 
staff  types.  The  society  stated  that  the 
radiation  technologist  has  completed  a 
formal  educational  program  and  has 
successfully  passed  a  nationally 
recognized  credentialing  examination; 
an  x-ray  technician  denotes  a  person 
who  is  most  likely  informally  trained 
and  who  is  often  employed  to  perform 
only  very  limited  x-ray  examinations. 
On  the  other  hand,  a  society 
representing  therapeutic  radiology  and 
oncology  recommended  that  we  not 
crosswalk  radiation  technologists  to 
"radiologic  technologists  and 
technicians,"  but,  instead,  change  the 
crosswalk  and  the  name  to  "radiation 
therapist." 

Response:  We  can  imderstand  why 
the  original  nomenclature  assigned  by 
the  CPEP  panels  to  these  staff  types 
would  be  confusing  to  the  commenters. 
However,  it  is  clear  from  the  imaging 
services  to  which  the  radiation 
technologist  is  assigned  that  this  staff 
type  was  not  considered  to  be  a 
radiation  therapist.  In  addition,  we  do 
not  disagree  with  the  distinction  made 
by  ASRT  between  an  x-ray  technician 
and  a  radiation  technologist.  However, 
the  CPEP  panel  did  not  appear  to  make 
this  same  distinction.  In  fad,  the  x-ray 
technician  is  often  assigned  to  more 
complex  services  than  the  radiation 
therapist  and  Abt  Associates  priced  the 
two  staff  types  at  the  same  wage  rate. 
Therefore,  we  have  made  the  decision  to 
consider  both  staff  types  to  be  at  the 
same  level  and  to  change  the  title  of 
both  to  "radiologic  technologist."  If  it  is 
necessary  to  make  a  distinction  between 
different  levels  of  radiologic  staff,  this 


can  be  done  as  part  of  the  refinement 
process. 

Comment:  A  commenter  representing 
imaging  centers  recommended  that  we 
substitute  the  "more  accurate  and  recent 
salary  information"  obtained  by  the 
ASRT  for  the  pricing  of  radiologic 
technologists.  The  commenter  stated 
that  these  data  indicate  that  the  mean 
salary  of  full-time  radiologic 
technologists  is  $53,919. 

Response:  We  have  reviewed  the 
survey  submitted  to  us  by  ASRT  and 
have  found  it  to  be  both  comprehensive 
and  useful.  We  would  note  that  the 
$53,919  referenced  in  the  comment  is 
the  mean  salary  for  all  radiologic 
personnel  and  includes  the  salaries  of 
staff  level  personnel  as  well  as  chief 
technologists  and  of  radiography  staff  as 
well  as  dosimetrists.  Therefore,  this  is 
not  salary  information  that  can  be  used 
to  price  die  specific  radiology  staff  types 
in  our  database.  However,  as  discussed 
below,  we  have  used  other  ASRT  data 
to  price  certain  staff  types  for  which  we 
had  no  other  pricing  information.  It  is 
interesting  to  note  that  the  mean  salary 
in  the  ASRT  survey  for  radiography  staff 
is  $36,862,  while  the  2001  salary  rate  for 
the  equivalent  staff  based  on  the  BLS  is 
$37,126;  the  use  of  either  figure  would 
result  in  an  almost  identical  per-minute 
wage  rate.  This  information  gives  us 
extra  confidence  in  our  proposed  wage 
rate  of  $0.41  per  minute  for  radiologic 
technologists,  and  we  will  be 
implementing  this  salary  rate  as 
proposed. 

•  Because  we  were  unable  to  find  any 
national  survey  data  regarding  the 
salaries  for  CAT  scan  technician,  MRI 
technician,  or  angiographic  technician, 
we  proposed  crosswalking  these  staff 
types  to  the  BLS  radiologic  technologist 
pay  scale.  We  also  stated  that  we  would 
welcome  any  reliable  national  survey 
data  that  would  allow  us  to  separately 
price  these  staff  types. 

Comment:  The  American  Society  of 
Radiologic  Technologists  (ASRT) 
recommended  that  we  use  the  2001 
ASRT  survey  submitted  with  its 
comment  to  price  the  MRI,  CAT  scan 
and  angiographic  technologists,  rather 
than  crosswalking  their  wage  rate  ftxim 
the  radiologic  technologist.  The  ASRT 
data  show  an  annual  salary  of  $42,143 
for  a  CAT  scan  technologist  and  $43,118 
for  an  MRI  technologist. 

Response:  We  have  reviewed  the 
ASRT  data  for  MRI  and  CAT  scan 
technologists  and  will  use  that  data  for 
MRI  and  CT  staff  to  price  these  staff 
types.  There  is  a  close  congruence 
between  the  ASRT  and  the  BLS  salaries 
for  those  radiologic  staff  for  whom  we 
have  data  from  both  sources.  Therefore, 
we  have  confidence  that  the  wage  rate 


we  will  use  for  the  CAT  scan  and  MRI 
technologists  will  be  relatively  correct. 
The  wage  rate  for  the  CAT  scan 
technologist  will  be  $0.46  per  miniite 
and  for  the  MRI  technologist  $0.47  per 
minute.  We  could  not  find  data  in  the 
ASRT  survey  corresponding  to  the 
angiographic  technician.  Therefore, 
until  some  reliable  national  data  are 
available,  we  will  continue  to  crosswalk 
this  wage  rate  from  that  of  the  radiologic 
technologist. 

•  We  proposed  merging  the  cardiac 
sonographer  and  the  ultrasound 
technician  into  the  sonographer  staff 
type.  Currently,  all  three  are  priced  at 
the  same  rate. 

Comment:  The  group  of  specialty 
societies  commenting  as  the  "Coalition" 
recommended  that  we  maintain  the 
description,  "cardiac  sonographer," 
eliminate  the  description,  "ultrasound 
technician,"  and  change  the  description 
"sonographer"  to  "diagnostic  medical 
sonographer."  A  specialty  society 
representing  echocardiography  strongly 
urged  that  we  adopt  the  above 
classifications  proposed  by  the 
Coalition.  This  commenter  also 
contended  that  crosswalking  the  salary 
for  cardiac  sonographers  from  that  of 
diagnostic  medical  sonographers  does 
not  adequately  reflect  the  salaries 
currently  paid  to  cardiac  sonographers. 
The  society  is  currently  seeking  a 
reliable  source  of  current  survey 
information  so  that  we  can  price  cardiac 
sonographers  separately. 

Response:  We  have  already  proposed 
eliminating  the  description  "ultrasound 
technician"  and  will  accept  the 
description  of  "diagnostic  medical 
sonographer."  We  proposed  merging  the 
cardiac  sonographer  into  the 
sonographer  classification  because  the 
two  staff  types  were  currently  priced  the 
same  and  we  did  not  have  any  other 
salary  data  for  the  cardiac  sonographers. 
However,  we  will  accept  the 
recommendation  to  keep  the  category 
"cardiac  sonographer"  and  would  be 
willing  to  reconsider  the  pricing  if  valid 
salary  data  are  submitted. 

•  Because  we  were  unable  to  find 
salary  information  for  the  staff  type 
"dosimetrist,"  we  proposed 
crosswalking  their  salary  from  that  of 
radiation  therapists. 

Comment:  The  American  Socie'ty  of 
Radiologic  Technologists  (ASRT) 
recommended  that  we  review  our 
proposed  equal  wages  rates  for  radiation 
therapists  and  dosimetrists.  The 
commenter  reported  that  the  aimual 
salary  of  $57,330  for  staff  dosimetrists 
shown  in  the  submitted  2001  ASRT 
survey  is  considerably  higher  than  that 
for  radiation  therapists,  which  reflects 
their  additional  educational 
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requirements.  The  specialty  society 
representing  radiology  also  opposed 
combining  dosimetrists  and  radiation 
therapists  in  the  same  group  because 
these  two  staff  types  provide  very 
different  services  for  radiation  oncology 
procedures  and  are  paid  on  different 
pay  scales.  This  conunenter  agreed  with 
the  proposed  increased  wage  rate  for 
radiation  therapists,  but  believed  that 
the  dosimetrists  would  be  paid 
approximately  20  percent  more  than 
their  proposed  rate.  Two  other  societies, 
one  representing  therapeutic  radiology 
and  oncology  and  one  representing 
radiation  oncology  centers,  also 
supported  an  increase  for  dosimetrists 
and  one  commenter  suggested  that  we 
substitute  the  title  "medical 
dosimetrist."  In  addition,  these  two 
commenters  reconunended  that  we  use 
the  ASRT  data  for  radiation  therapists  as 
well. 

Response:  We  appreciate  receiving  the 
ASRT  data  for  dosimetrists  and  agree 
that  the  annual  salary  suggested  by  the 
ASRT  survey  more  accurately  reflects 
the  appropriate  wage  rate  for  this  staff 
type.  The  wage  rate  will  be  $0.63  per 
minute.  We  will  also  change  the  title  for 
this  staff  type  to  "medical  dosimetrist." 
We  will  continue  to  use  the  BLS  data  to 
determine  the  wage  rate  for  radiation 
therapists  since  there  has  been  no 
evidence  presented  to  show  that  the 
BLS  survey  was  in  any  way  not 
representative. 

•  We  proposed  using  the  average 
salary  data  for  all  certified  health 
physicists  from  the  1999  survey 
conducted  by  the  American  Academy  of 
Health  Physics  and  the  American  Board 
of  Health  Physics  to  price  the 
"physicist"  staff  type. 

Comment:  Three  specialty  societies 
representing  radiology,  therapeutic 
radiology  and  oncology,  and  radiation 
oncology  centers  recommended  that  we 
use  the  Professional  Information  Survey 
data  from  The  American  Association  of 
Physicists  in  Medicine  (AAPM)  rather 
than  bom  the  American  Academy  of 
Health  Physics  (AAHP).  One  commenter 
pointed  out  that  the  AAHP  survey  does 
not  include  physicists  working  in 
radiation  oncology.  The  AAPM  survey 
for  CY  2000  had  an  overall  response  rate 
of  58  percent  and  demonstrated  an 
average  annual  salary  of  $107,900.  One 
conunenter  suggested  that  we  also 
change  the  title  to  "medical  physicist." 

Response:  No  copy  of  the  AAPM 
survey  was  included  with  any  of  the 
comments,  and  we  have  been  unable  to 
review  it  at  this  time.  However,  we 
would  not  question  the  conunenters' 
assertion  that  the  AAPM  survey  was 
more  relevant  to  physicists  working  in 
radiation  oncology  than  the  survey  we 


used  to  determine  our  proposed  wage 
rate.  Therefore,  we  are  using  the  AAPM 
survey  salary  of  $107,900  on  an  interim 
basis  to  price  the  physicist  wage  rate 
and  will  endeavor  to  obtain  and  review 
this  survey  to  finalize  this  issue.  The 
wage  rate  for  2002  will  be  $1.21  per 
minute.  For  clarity,  we  will  also  accept 
the  recommendation  to  change  the  title 
to  "medical  physicist." 

•  We  were  unable  to  obtain 
representative  national  salary  data  for 
the  certified  ophthalmic  technician 
(COT),  the  certified  ophthalmic  medical 
technologist  (COMT),  or  the  orthoptist 
staff  types.  We  proposed  to  crosswalk 
the  COT  and  COMT  to  the  laboratory 
technician  and  histotechnician, 
respectively,  since  we  believe  that  the 
skill  and  responsibility  of  these  staff 
types  would  generally  correspond.  In 
the  absence  of  any  national  salary  data 
for  the  orthoptist,  we  proposed  to 
crosswalk  the  salary  from  that  of  the 
COMT,  the  highest  level  of  ophthalmic 
medical  personnel.  We  also  proposed 
crosswalking  the  salary  data  for  the 
certified  retinal  angiographer  from  the 
data  listed  for  ophthalmic 
photographers  in  the  Salary  Expert.  We 
stated  that  we  would  welcome  reliable 
and  representative  national  salary  data 
for  these  staff  types. 

Comment:  Tne  specialty  society 
representing  ophthalmologists 
commented  that  they  would  be  pleased 
to  offer  additional  assistance  to  validate 
the  salaries  for  ophthalmic  medical 
technicians  and  other  ophthalmic 
clinical  staff.  At  this  time,  the 
commenter  agreed  that  the  proposed 
crosswalks  for  these  staff  types  are 
acceptable. 

Response:  We  will  be  implementing 
these  crosswalks  as  proposed.  . 

•  We  proposed  to  crosswalk  the  wage 
rate  for  the  staff  type  "dietitian"  bom 
the  BLS  salary  data  for  dietitians  and 
nutritionists. 

Comment:  The  American  Dietetic 
Association  (ADA)  commented  that  it 
believed  that  the  BLS  database  includes 
salaries  for  non-credentialed  dietitians 
and  nutritionists  and  that  we  should 
reference  ADA  data  from  its 
membership  surveys  that  estimates  2001 
adjusted  median  annual  income  for 
dietitians  to  be  $51,006. 

Response:  We  would  be  willing  to 
look  at  the  ADA  survey  data  if  they  were 
submitted  to  us.  We  would,  of  course, 
have  to  review  and  analyze  these 
alternative  survey  data  before  we  could 
substitute  them  for  the  BLS  data  that  we 
have  proposed  to  use.  However,  until 
we  are  convinced  that  the  ADA  data 
were  equally  or  more  representative  of 
dietitians  who  serve  as  clinical  staff  for 
services  on  the  fee  schedule,  we  will 


continue  to  use  the  BLS  data  as  our 
source  of  salary  data  for  dietitians. 

•  We  proposed  to  delete  those 
clinical  staff  that  can  bill  separately 
from  the  list  of  CPEP  staff  types. 
Therefore,  we  proposed  substituting 
physical  therapy  aide  for  physical 
therapist,  registered  nurse  for  physician 
assistant,  nurse  practitioner  and 
psychologist,  and  counselor  for  social 
worker. 

Comment:  Two  specialty  societies 
representing  internal  medicine  and 
family  practice  expressed  support  for 
this  proposal  because  these  staff  types, 
for  example,  nurse  practitioners,  are 
used  as  physician  extenders  and  their 
salaries  should  not  be  considered  as 
practice  expense.  A  society  representing 
geriatrics  argued  that  we  should  not 
delete  the  clinical  staff  that  can  bill 
separately  from  the  list  of  CPEP  staff 
types  because  not  all  of  these 
individuals  bill  separately,  resulting  in 
a  negative  impact  on  geriatrics. 

Response:  We  will  implement  our 
proposal  to  delete  clinical  staff  that  can 
bill  independently  from  our  practice 
expense  input  database,  with  the  two 
exceptions  noted  below.  We  believe  that 
the  costs  of  these  staff  types  are  not 
practice  expenses  and  should  be 
captured  in  the  work  RVUs.  This 
revision  to  otir  clinical  staff  list  should 
not  have  a  negative  impact  on  geriatrics 
because  none  of  the  deleted  staff  types 
were  assigned  to  any  of  the  E/M  services 
that  would  make  up  a  large  percentage 
of  geriatricians'  case  loads. 

Comment:  A  society  representing 
social  workers  commented  that  it  was 
not  opposed  to  the  deletion  from  the 
practice  expense  inputs  of  staff  types 
that  can  bill  directly.  However,  the 
commenter  pointed  out  that  only 
clinical  social  workers  are  able  to  bill 
directly,  while  other  social  workers 
cannot.  Therefore,  the  society  is 
opposed  to  the  deletion  of  the  staff  type, 
"social  worker,"  from  the  CPEP  inputs 
and  the  substitution  of  the  staff  type, 
"counselor."  In  addition,  the  society 
would  at  least  want  the  BLS  data  for 
"social  worker"  to  be  used  for  pricing, 
though  it  believes  that  the  BLS  data 
does  not  differentiate  enough  between 
the  various  types  of  practice  within 
social  work. 

Response:  The  commenter  is  correct 
in  stating  that  not  all  social  workers  can 
bill  directly.  Therefore,  we  will  keep  the 
social  worker  staff  type  in  our  database 
and  will  use  the  BLS  data  for  "social 
worker"  to  determine  the  appropriate 
wage  rate.  In  addition,  we  will  not 
delete  the  staff  type,  "psychologist." 
which  is  listed  as  the  clinical  staff  for 
the  psychological  testing  services. 
Because  these  services  have  no 
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physician  work  RVUs,  the  work  of  the 
psychologist  can  only  be  captiu«d 
through  the  practice  expense  RVUs.  We 
can  find  no  appropriate  national  salary 
at  this  time  for  this  staff  type.  Therefore, 
we  will  use  the  current  wage  rate  of 
$0.82  per  minute. 

•  We  proposed  to  delete,  as 
redundant,  the  ophthalmic  medical 
personnel  (OMP)  staff  type  and  to 


substitute  the  COMT/COT/RN/CST 
blend  that  was  suggested  by  the 
American  Academy  of  Ophthalmology 
and  recommended  by  the  PEAC. 

Comment:  The  specialty  society 
representing  optometrists  agrees  with 
our  proposal  to  delete,  as  redimdant,  the 
ophthalmic  medical  personnel  (OMP) 
staff  type  and  substitute  the  COMT/ 
COT/RN/CST  staff  blend. 


Response:  We  will  implement  this  as 
proposed.  Table  1  lists  each  staff  type 
remaining  in  our  practice  expense  input 
database,  the  source  of  the  data,  the  staff 
type  crosswalk  used,  the  proposed 
annual  salary  in  2001  dollars,  the  2002 
wage  rate  per  minute  (including 
benefits)  and  the  current  cost  per 
minute  (including  benefits). 


Table  1.— Revised  Wage  Rates  for  CPEP  Staff  Types 


Description 


Source 


Crosswalk 


Mean  yrly 
2001 


Hrty  + 
ttenefits 


Revised 

per 
minute 


Current 

per 
minute 


Ptiysical  Therapy  Aide  

Physical  Therapy  Assistant  

Medical  or  Technical  Assistant 

LPN 

RN  

RN  Oncology  

Certified  Surgical  Technician  ... 
Lab  Technician  


Histotechnologist  

Electron  Microscopy  Technologist 
Cytotechnologist  


EEG  Technician  

Electrodiagnostic  Technologist 
Registered  EEG  Technologist  . 

Vascular  Technologist  

Cardiovascular  Technician  


Radiologic  Technologist 


Mammography  Technologist 
Angiographic  Technician  


CAT  Scan  Technologist 
MRI  Technologist  


Nuclear  Medicine  Technician  

Diagnostic  Medical  Sonographer 

Cardiac  Sonographer  

Radiation  Technical  Therapist 

Medical  Dosimetrist  

Medical  Physicist  

COMT. 

Optician  

Certified  Retinal  Angiographer  .... 

Orthoptist  

Respiratory  Therapist  

Speech  Pathologist  

Audiologlst  

Registered  Dietician  

Counselor  

Social  Worker 


BLS 
BLS 
BLS 
BLS 
BLS 
BLS 
BLS 
BLS 

ASCP 

X-WALK 

BLS 

Salary  Expert 

BLS 

ASET 

nVision  Survey 

BLS 

BLS 

ASRT 
BLS 

ASRT 
ASRT 

BLS 

BLS 

BLS 

BLS 

ASRT 

AAPM 

X-WALK 

X-WALK 

BLS 

Salary  Expert 

X-WALK 

BLS 

BLS 

BLS 

BLS 

BLS 

BLS 


Physical  Therapist  Aides 

Physical  Therapist  Assistants  

Meidical  Assistants 

Licensed  Practical  Nurses 

Registered  Nurses 

Registered  Nurses  plus  adjustment  ... 

Surgical  Technologists  

Medical  and  Clinical  Lat)oratory  Tech- 
nk:ians. 

Histok)gic  Technologist  

Cytotechnokjglst  

Medk:al  and  Clinical  Laboratory  Tech- 
nologists. 

Electroencephalographic  Technician 

Electroneurodiagnostic  Technologists 

Registered  EEG  Technologist 

Vascular  Technologist  

Cardiovascular  Technologists  and 
Technicians. 

Radiologic  Technologists  and  Techni- 
cians. 

Mammography  Technokjgist  

Radiotogic  Technok>gists  and  Techni- 
cians. 

Computed  Tomography  Technologist 

Magnetic  Resonance  Imaging  Tech- 
nologist. 

Nuclear  Medk:ine  Technok>gists  

Diagnostk:  Medk:al  Sonographers  

Diagnostk:  Medical  Sonographers  

Radiation  Therapists  

Medical  Dosimetrist 

Medical  Physicist 

Lab  Technician  

Histotechnician  

Opticians,  Dispensing 

Ophthalmk:  Ptrotographer  

COMT  

Respiratory  Therapists  

Speech-Language  Pathologists  

Audiologists  

Dieticians  and  Nutritionists 

Mental  Health  Counsek>rs 

Medk:al  and  Put>lic  Health  Social 
Workers. 


21,077 
35.223 
23,681 
30.341 
46,494 
54,862 
28,814 
29,724 

33.925 

41,099 
41.099 

29,151 
33,529 
42,707 
49.758 
34.794 

37.126 

39.212 
37,126 

42,143 
43,118 

44.361 
45.751 
45,751 
45,333 
57,330 
110.166 
29.724 
33.925 
26.336 
35.453 
33.925 
38,537 
49,996 
47,748 
39,050 
30,769 
37,011 


13.84  I 
23.13  I 
15.55 
19.93 
30.53  , 
36.03  ' 

18  92 
19.52 

22  28  ! 

26.99  i 
26.99  j 

19  14  ! 
22.02 
28  05 
32  68 
22  85 

24.38 

25.75 
24.38 

27  68 
28.32 

29.13 
30.05 
30.05 
29.77 
37  65 
72.35 


0.23 
0.39 
0.26 
0.33 
0.51 
060 
032 
0.33 

0.37 
045 
0.45 

0.32 
0.37 
047 
0.54 
0.38 

0.41 

0.43 
0.41 

0.46 
0.47 

0.49 
0.50 
0.50 
0.50 

063 
1.21 


19.52 

0.33 

22.28 

0.37 

17.30 

0.29 

23.28 

0.39 

22.28 

0.37 

25.31 

0.42 

•  32.83 

0.55 

31.36 

0.52 

25.65 

0.43 

20.21 

034 

24.31 

0.41 

0.23 
N/A 
0.16 
0.27 
042 
050 
026 
0.29 

031 
031 
042 

028 
0.30 
040 
0.35 
0.35 

0.32 

N/A 
0.35 

032 
0.32 

039 
039 
0.39 
0.40 
050 
0.97 
0.26 
0.28 
0.28 
035 
032 
0.42 
042 
041 
037 
042 
033 


The  CPEP  clinical  staff  inputs  also 
include  blends  of  staff  types  that  are 
used  for  those  services  when  more  than 
one  type  of  clinical  staff  may  be  used  in 
the  performance  of  the  service.  We  will 
establish  the  payment  rates  for  these 
blends  by  calculating  a  simple  average 
of  the  wage  rates  of  the  staff  types 
included.  Table  2  shows  the  blended 


staff -types,  the  2002  cost  per  minute  and 
the  cturent  cost  per  minute. 

Note:  We  received  no  comments  on  the 
proposed  cost  per  minute  for  the  staff  blends, 
so  these  rates  will  be  implemented  as 
proposed. 


Table  2.— Revised  Wage  Rates  for 
CPEP  Blended  Clinical  Staff 
Types 


Description 


COMT/COT/RN/CST 


Revised 

per 
minute 


Current 

per 
minute 


0.38 1       0.307 
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Table  2.— Revised  Wage  Rates  for 
CPEP  Blended  Clinical  Staff 
Types — Continued 


Description 


Lab  Tech/Hislotech  .... 

LabTech/MTA  

Optician/COMT  

RN/LPN 

RN/LPN/MTA  

RN/OCN  

RN/Respiratory  Thera- 
pist   

RN/Sonographer 

Dosimetnst/Physicist  .. 


Revised  I   Current 

perl  per 

minute    !    minute 


o.te 

0.297 

o.$o 

0.257 

0.33 

0.278 

0.42 

0.389 

0.37 

0.317 

0.S6 

0.497 

I 


0.47 

0.51 

0.920 


0.421 

0.405 

N/A 


(v)  Revision  of  the  Ophthalmology  Visit 
Supply  Package 

In  its  May  2000  submission  to  us.  the 
RUC  recommended  the  use  of  an 
ophthalmology  visit  supply  package  that 
would  contain  the  routine  supplies 
typically  used  in  each  90-day  global 
postsurgical  visit  for  ophthalmology 
services.  We  accepted  this 
recommendation.  However,  upon 
further  review,  we  noted  that  two  of  the 
supplies,  rev  eyes  and  post  myd 
spectacles,  were  not  used  in  many  of  the 
postsurgical  office  visits.  Therefore, 
after  consulting  with  the  ophthalmology 
specialty  society,  we  proposed  to 
remove  these  two  items  from  the 
ophthalmology  visit  package.  Instead. 
we  proposed  including  these  items  as 
appropriate  on  a  code-by-code  basis. 

Note:  Since  we  received  no  comments  on 
this  issue,  we  will  implement  this  revision 
on  the  supply  package  as  proposed. 

(vi)  Deletion  of  Contrast  Agents  from  the 
Practice  Expense  Inputs 

Section  430(b)  of  BIPA  amends 
section  1861(t){l)  of  the  Act  to  include 
contrast  agents  in  the  definition  of  drugs 
and  biologicals.  Previously,  contrast 
agents  were  defined  as  supplies  and 
were  included  in  the  list  of  CPEP 
supplies  for  the  appropriate  services. 
Therefore,  we  proposed  tp  delete  the 
costs  of  the  following  contrast  agents 
from  our  CPEP  data;  hypaque. 
methylene  blue,  high-density  barium, 
polibar,  telopaque  tablets,  barium  paste 
contrast,  effervescent  sparkies  (fizzies). 
and  renographin-60  iodinated  contrast. 

Comment:  The  specialty  society 
representing  radiology  had  no  comment 
on  the  suggested  list  of  deletions  from 
the  CPEP  supplies.  However,  the  society 
expressed  concern  that  there  are  no 
HCPCS  codes  established  for  these 
deleted  items  and  wanted  information 
on  how  to  bill  for  these  supplies. 

Response:  As  stated  above,  we 
proposed  to  delete  contrast  agents  from 
the  practice  expense  inputs  in  response 


to  legislation  that  included  contrast 
agents  in  the  definition  of  drugs.  This 
proposal  Was  made  to  ensure  that  we 
did  not  include  in  the  practice  expense 
the  costs  of  items  that  could  also  be 
billed  separately.  However,  section 
1842(o)(l)  of  the  Act  makes  clear  that 
the  payment  of  95  percent  of  the  average 
wholesale  price  (AWP)  can  be  made 
only  if  the  drug  is  not  paid  on  a  cost  or 
prospective  payment  basis.  We  believe 
that  if  we  do  include  payment  for  any 
contrast  agent  in  the  practice  expense 
RVUs,  no  other  payment  should  be 
made  for  this  item.  After  further 
consideration  of  this  issue,  however,  we 
will  continue  to  include  the  contrast 
agents  listed  in  our  proposal  in  our 
practice  expense  inputs  at  this  time. 
Therefore,  we  are  withdrawing  the 
proposal. 

c.  Physician  Time 

RUC  Time  Database 

The  primary  sources  for  the  physician 
time  data  used  in  creating  the  specialty- 
specific  practice  expense  pools  are  the 
surveys  performed  for  the  initial 
establishment  of  the  work  RVUs  and  the 
surveys  submitted  to  the  AMA  RUC. 
The  AMA  informed  us  that  some  of  the 
times  used  for  the  November  1998  final 
rule  (63  FR  58823)  differed  from  the 
official  RUC  database,  and  we  agreed  to 
use  the  RUC-verified  physician  time 
database  when  we  received  it  from  the 
AMA.  Subsequently,  the  AMA  notified 
us  that  there  were  gaps  in  its  own 
database  for  certain  global  surgery  codes 
and  that  a  revised  time  database  would 
be  sent  to  us  once  all  the  times  were 
verified.  We  have  now  received  this 
revised  database  and  proposed  to  use  it 
in  the  calculation  of  the  specialty- 
specific  practice  expense  pools.  It 
should  be  noted  that  the  RUC  database 
reflects  the  physician  times  for  those 
codes  that  were  surveyed  as  part  of  the 
second  5-year  review  of  physician  work. 

Comment:  We  received  a  number  of 
comments  that  supported  using  the 
physician  time  data.  One  commenter 
indicated  that  the  new  time  database  is 
expected  to  provide  greater  accuracy 
and  consistency  in  the  practice  expense 
calculations.  While  commenters 
representing  family  physicians, 
internists,  and  rheumatologists 
supported  use  of  the  new  time  data, 
they  also  indicated  that  improvement  is 
still  needed.  Specifically,  these 
commenters  suggested  that  the  number 
and  level  of  postoperative  visits  and  the 
corresponding  physician  time  included 
in  the  global  surgical  period  may  be 
overstated.  The  commenters  noted  that 
we  previously  indicated  that  we  would 
study  length  of  stay  data  relative  to  the 


number  of  postoperative  visits  and 
included  in  the  surgical  period,  and 
they  encouraged  us  to  use  this 
information  to  further  refine  the 
physician  time  data.  One  commenter 
indicated  that  surgeons  rarely  meet  the 
criteria  for  billing  critical  care  services 
in  the  postoperative  period  even  though 
the  time  and  value  of  critical  care 
services  are  proposed  for  inclusion  in 
the  global  period  of  some  surgical  codes. 

Organizations  representing  thoracic 
surgeons  indicated  that  we  should  not 
incorporate  the  new  time  data  that  will 
result  in  additional  practice  expense 
reductions  for  thoracic  and  cardiac 
surgery.  These  commenters  said  that  no 
further  reductions  in  the  practice 
expense  RVUs  for  cardiac  surgery 
should  be  made  until  new  studies  of 
practice  expense  related  issues  by  the 
Office  of  Inspector  General  and  the 
General  Accounting  Office  are 
completed.  This  commenter  indicated 
that  the  new  physician  time  data  covers 
only  585  of  the  7,928  codes  in  the 
physician  fee  schedule  but  directly 
affects  cardiothoracic  surgery  because     I 
there  are  revised  times  for  many  high 
volume  heart  and  chest  procedures.  The 
commenter  suggested  that  the  new  time 
information  needs  to  be  put  in  the 
context  of  changes  in  physician  time 
that  may  have  occurred  in  the  last  five 
to  ten  years  on  the  remaining  7,343 
procedure  codes  where  there  are  no  new 
physician  times.  Another  commenter 
representing  a  cardiology  subspecialty 
indicated  that  we  incorporated  RUC 
time  data  for  only  1 ,900  of  the  more 
than  7,000  procedure  codes.  This 
commenter  suggested  that  we  should 
continue  using  available  time  from  a 
single  source  imtil  a  consistent  source 
that  includes  information  on  all  CPT 
codes  is  available. 

Response:  As  indicated  in  the 
proposed  rule,  the  RUC  submitted 
physician  time  data  for  nearly  2,000 
CPT  codes  in  May  2001  and 
recommended  that  we  use  these  new 
physician  times  in  the  practice  expense 
methodology.  The  RUC  recently  sent 
new  time  for  use  in  the  final  rule  that 
reflected  refinements  for  a  few  codes. 
We  note  that  the  source  of  the  RUC 
times  are  actually  the  physician 
specialty  societies  themselves, 
including  those  associations  that  have 
objected  to  our  use  of  the  data.  The  data 
largely  come  from  the  specialty  society 
surveys  that  were  forwarded  to  the  RUC 
to  support  requests  for  physician  work 
RVUs  for  new  and  revised  codes  or 
services  that  were  part  of  the  5-year 
review.  The  RUC  made  a  comprehensive 
effort  to  validate  these  times  before 
forwarding  them  to  us.  The  RUC 
indicated  to  us  that,  over  a  period  of  2 
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years,  specialties  had  been  provided 
with  an  opportunity  to  review  the  data 
and  determine  that  they  were  accurately 
recorded. 

While  the  new  times  forwarded  by  the 
RUC  represent  a  minority  of  CPT 
procedure  codes,  we  note  that  they 
account  for  over  60  percent  of  the 
allowed  services  that  are  paid  under  the 
physician  fee  schedule.  In  response  to 
the  comment  that  we  should  make 
changes  only  when  we  have  a  single 
source  of  time  data  for  all  codes,  we 
note  that  there  has  never  been  a  single 
source  of  time  for  all  codes.  While  time 
for  some  codes  is  based  on  the  original 
work  of  Harvard  University,  there  are 
many  codes  that  came  into  existence 
since  the  Harvard  survey  was 
completed.  The  only  data  source  for 
these  codes  is  the  RUC. 

We  acknowledge  that  the  Office  of 
Inspector  General  is  studying  issues 
related  to  physicians  bringing  clinical 
staff  to  the  hospital  and  the  General 
Accounting  Office  is  reviewing  our  use 
of  supplemental  practice  expense 
survey  data.  Since  these  studies  are 
unrelated  to  physician  time,  we  do  not 
believe  they  constitute  a  reason  to 
suspend  incorporation  of  the  new  time 
data  into  the  practice  expense 
methodology. 

In  response  to  the  comments  that 
suggest  that  the  physician  times  in  the 
postoperative  period  may  be  overstated, 
the  RUC  indicated  to  us  that  "a  number 
of  improvements  were  made  to  the 
specifications  regarding  the  level  of 
postoperative  visits  to  more  accurately 
capture  each  element  of  physician 
time."  While  the  total  times  we  received 
from  the  RUC  reflect  the  number,  types, 
and  level  of  E/M  services  furnished  in 
the  postoperative  surgical  period,  these 
services  are  not  separately  paid  when 
furnished  as  part  of  a  global  surgical 
service.  Since  these  services  are  not 
paid  separately,  it  is  difficult  to  find 
objective  information  that  indicates  how 
E/M  services  are  provided  in  the 
postoperative  period.  Currently,  the 
only  source  of  information  we  can  use 
is  information  that  the  RUC  has 
supplied  and  data  that  previously 
existed  in  our  files.  While  we  have 
undertaken  research  that  combines 
information  on  inpatient  hospital  stays 
with  claims  for  physicians'  services, 
these  data  have  limitations  for 
determining  the  level  or  type  of  visit 
being  furnished  in  the  postoperative 
period.  We  would  consider  any  further 
evaluation  by  the  RUC  on  this  issue. 

d.  Calculation  of  Practice  Expense — 
Other  Issues 

Comment:  Several  commenters 
requested  additional  clarification  and 


information  concerning  the  cause  of 
reductions  of  9  to  1 3  percent  in  the 
practice  expense  RVUs  for 
electrophysiology  services.  One 
commenter  indicated  that  there  was  no 
explanation  of  the  proposed  reduction 
in  practice  expense  for  CPT  codes 
33207,  33208,  33249,  and  93651.  The 
commenter  suggested  that  we  should 
provide  a  more  complete  explanation  of 
the  proposed  reductions  or  rescind 
them. 

Response:  Our  observation  is  that 
there  is  no  more  than  a  9  percent 
reduction  in  practice  expense  RVUs  for 
any  of  these  codes.  We  also  note  that  the 
change  in  total  payment  for  these  codes 
as  a  result  of  the  change  in  practice 
expense  RVUs  is  less  than  half  of  this 
amount.  We  modeled  five  different 
changes  to  the  practice  expense 
methodology  in  our  August  2,  2001 
proposed  rule  (66  FR  40397).  Of  these 
changes,  the  change  to  physician  time 
has  the  greatest  effect  on  these  codes. 
Since  the  change  in  the  practice  expense 
RVUs  results  from  new  information  that 
affects  payments  for  all  procedure 
codes,  we  are  continuing  to  implement 
the  reduction  in  practice  expense  RVUs 
that  were  proposed  for  these  codes. 

Comment:  We  received  one  comment 
expressing  concern  that  the  separate 
professional  interpretation  and 
technical  components  for  CPT  code 
95824  (cerebral  death  evaluation)  have 
been  eliminated.  The  commenter 
requested  that  we  restore  the 
professional  and  technical  components 
of  this  service  and  crosswalk  the 
technical  component  value  from  a 
similar  code,  CPT  code  95822  (EEG. 
sleep  only).  The  commenter  also 
suggested  that  the  work  RVUs  should  be 
1.08  RVUs,  the  same  as  similar  EEG 
codes. 

Response:  We  have  restored  the 
separate  professional  and  technical 
components  of  this  service.  This  service 
will  likely  be  exclusively  furnished  for 
patients  who  are  in  an  institutional 
setting.  Thus,  we  will  pay  under  the 
physician  fee  schedule  only  for  the 
professional  interpretation.  Payment  for 
the  technical  component  of  the  service 
will  be  made  through  our  payment  to 
the  institution  for  facility  services.  Since 
the  technical  component  of  this  service 
is  never  provided  outside  of  a  hospital, 
we  do  not  have  enough  information 
under  the  resource-based  methodology 
to  establish  nonfacility  pricing.  In  the 
unlikely  event  that  this  service  is 
provided  in  the  nonfacility  setting,  we 
are  making  the  global  and  technical 
component  of  this  service  subject  to 
carrier  pricing.  This  change  will  apply 
to  several  other  services  that  are  not 
furnished  in  nonfacility  settings.  We  are 


not  making  changes  to  the  physician 
work  RVUs  for  cerebral  death  evaluation 
in  this  final  rule.  There  were  no  requests 
to  revise  the  work  RVUs  for  this  code  as 
part  of  the  5-year  review  of  physician 
work. 

Comment:  An  organization 
representing  vascular  surgeons  stated 
that  the  methodology  used  to 
incorporate  the  supplemental  practice 
expense  survey  data  has  failed.  This 
commenter  indicated  that  the  practice 
expense  per  hoxir  for  vascular  surgeons 
increased  by  9  percent  from  using 
supplemental  data;  however,  payments 
actually  declined  between  the 
November  2000  final  rule  and  the 
August  2001  proposed  rule.  The 
commenter  provided  potential 
explanations  for  the  change  to  practice 
expense  RVUs.  The  commenter 
suggested  that  the  results  are 
inconsistent  with  the  statute  that 
requires  payments  to  recognize  all  costs 
and  violates  the  Administrative 
Procedure  Act  that  rulemaking  cannot 
be  arbitrary  and  capricious. 

The  commenter  suggested  an  option 
that  would  result  in  a  total  increase  in 
vascular  surgery  payments  of  9  percent, 
consistent  with  the  results  of  the 
supplemental  survey.  This  option 
would  involve  identifying  vascular 
surgery  procedure  codes  that  decreased 
in  payment  and  reallocating  RVUs  such 
that  aggregate  payments  to  vascular 
surgeons  would  increase  by  9  percent. 

Response:  While  the  commenter  is 
correct  in  stating  that  the  practice  RVUs 
for  several  high-volume  vascular  surgery 
procedures  declined  in  our  proposed 
rule,  it  is  important  to  note  that  the 
changes  occurred  independent  of  the 
use  of  supplemental  practice  expense 
survey  data.  The  supplemental  practice 
expense  survey  data  were  incorporated 
into  the  methodology  in  the  November 
1,  2000  final  rule  (65  FR  65385). 

The  changes  that  occurred  between 
the  November  2000  final  rule  and  the 
August  2001  proposed  rule  were  the 
result  of  the  five  changes  to  the 
methodology  that  we  modeled  and 
described  in  the  August  2.  2001  (66  FR 
40397)  proposed  rule.  The  additional 
reductions  in  practice  expense 
payments  for  vascular  surgery  codes 
that  concern  this  commenter  are 
attributed  to  the  changes  we  made  to 
physician  time.  As  we  have  stated 
previously,  the  explanation  of  how  time 
affects  specific  codes  is  complex  and 
requires  extensive  data  analysis.  We 
would  be  willing  to  meet  with 
interested  parties  to  discuss  the  effects 
of  the  practice  expense  methodology' 
further. 

The  commenter  suggests  that  we  make 
decisions  about  an  appropriate  increa<i.e 
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in  value  for  specific  services  and 
reallocate  RVUs  consistent  with  these 
decisions.  We  do  not  believe  that  such 
a  policy  would  be  appropriate.  We  have 
established  a  methodology  for 
determining  practice  expenses  and  have 
valued  all  services  using  that  process 
with  the  exception  of  services  that  have 
no  physician  work  RVUs.  For  these 
services,  we  have  established  RVUs 
using  an  alternative  methodology.  It  is 
not  possible  to  deviate  firom  those 
methodologies  and  reallocate  RVUs  to 
achieve  particular  results  that  may  be 
more  desirable  to  some  individuals  than 
to  others.  Such  decisions  about 
"appropriateness"  would  become  highly 
subjective  and  would,  in  our  view,  be 
more  likely  to  be  criticized  as  arbitrary 
and  capricious. 

Comment:  We  received  comments 
from  specialty  societies  representing 
technical  component  providers 
regarding  the  status  of  the  zero-work 
pool.  Comment ers  representing 
radiology,  cardiology,  echocardiography 
and  radiation  oncology  centers  strongly 
supported  our  position  of  maintaining 
the  status  of  the  zero-work  pool  until  an 
appropriate  alternative  methodology  can 
be  determined.  Two  commenters  argued 
that  none  of  the  direct  or  indirect  cost 
information  resulting  from  the  CPEP 
process  should  be  utilized  to  establish 
payment  amounts  for  technical 
component  services  unless  and  until  we 
further  consider  the  entire  methodology 
to  be  applied  for  technical  component 
services.  All  commenters  urged  us  to 
consult  closely  with  associations 
representing  the  zero-work  pool 
providers  before  making  any  changes  in 
this  regard.  One  commenter  emphasized 
that  no  changes  should  be  made  without 
further  research  and  discussion. 

Response:  We  agree  that  the  status  of 
the  zero-work  pool  should  not  be 
changed  imtil  an  alternate  approach  that 
values  technical  component  services 
appropriately  can  be  developed.  Over 
the  next  several  months,  we  will  be 
analyzing  the  options  for  such  an 
alternative  approach  contained  in  the 
report,  "The  Resource-Based  Practice 
Expense  Methodology:  An  Analysis  of 
Selected  Topics,"  prepared  by  our 
contractor.  The  Lewin  Group.  This 
report  can  be  found  on  our  web  site,  and 
we  would  welcome  comments  on  these 
options  from  all  interested  parties.  (See 
the  Supplementary  Information  section 
of  this  rule  for  directions  on  accessing 
our  web  site.)  We  also  agree  with  the 
commenters  that  we  should  consult 
with  the  affected  specialties  as  we 
proceed,  and  we  will  seek  to  maintain 
an  open  dialogue  with  the  medical 
community  on  this  issue. 


Comment:  A  commenter  representing 
speech,  language,  and  hearing 
professionals  recommended  that  the 
zero-work  pool  be  modified  to  accepf 
the  clinical  staff  wage  increases. 
Seventy  percent  of  the  procedure  codes 
used  by  audiologists  that  are  covered  by 
Medicare  are  in  that  pool  and,  thus, 
even  though  the  proposed  wage  rate  for 
audiologist  has  increased  by  24  percent, 
this  increase  will  not  be  reflected  for 
those  non-work  services. 

Response:  The  conmienter  is  correct 
in  stating  that,  because  the  CPEP  data 
are  not  used  as  allocators  in  the  zero- 
work  pool,  the  increases  in  the  clinical 
staff  wage  rates  will  not  affect  the 
payments  for  audiology  services  at  this 
time.  However,  as  we  mentioned  above, 
we  are  seeking  to  develop  an 
appropriate  alternative  for  the  zero-work 
pool  and,  when  such  an  alternative  is 
implemented,  the  revised  wage  rates 
will  be  applied  to  audiology  services.  In 
addition,  we  allow  specialties  to 
withdraw  their  services  from  the  zero- 
work  pool  if  the  specialty  believes  that 
their  services  will  be  more  appropriately 
valued  outside  that  pool. 

Comment:  An  organization 
representing  diagnostic  imaging  centers 
stated  that,  if  we  adopt  the  suggestion  in 
the  report  of  The  Lewin  Group  to 
establish  specialty-specific  zero-work 
pools,  it  has  already  conducted  a  survey 
that  establishes  the  costs  per  hour  of 
providing  diagnostic  imaging  technical 
component  services.  The  commenter 
added  that,  regardless  of  the  approach 
that  we  choose,  the  organization 
welcomes  the  opportunity  to  work  with 
us  with  respect  to  any  changes  that  may 
be  contemplated  in  the  zero-work  pool 
methodology. 

Response:  As  we  have  noted  above  in 
our  discussion  on  specialty-specific 
supplementary  surveys,  all  of  these 
surveys  must  meet  the  criteria  stated  in 
our  November  2000  final  rule.  We 
would  be  willing  to  review  the  survey 
to  see  if  the  data  can  be  used  to  develop 
a  specialty-specific  practice  expense  per 
hour.  In  addition,  we,  too,  would 
welcome  the  opportimity  to  work  with 
the  organization  as  we  develop  an 
alternative  to  the  zero-work 
methodology. 

e.  Site-of-ServJce 

Comments  on  Site-of-Service 
Clarification  of  Payment  Policy 

In  the  November  2, 1998  final  rule  (63 
FR  58830)  and  the  November  2, 1999 
final  rule  (64  FR  59407),  we  indicated 
the  circumstances  under  which  either 
the  facility  or  the  nonfacility  RVUs  are 
used  to  calculate  payment  for  a  service. 
Specifically,  we  indicated  that  the  lower 


facility  practice  expense  RVUs  apply 
when  the  service  is  performed  in  an 
Ambulatory  Surgical  Center  (ASC)  and 
the  procedure  is  on  the  ASC-approved 
procedures  list.  The  higher  nonfacility 
practice  expense  RVUs  apply  to 
procedures  performed  in  an  ASC  that 
are  not  on  the  ASC-approved  list 
because  there  will  be  no  separate  facility 
payment  for  these  services.  As 
explained  in  the  August  2001  proposed 
rule,  we  have  received  a  number  of 
inquiries  about  the  place-of-service  that 
should  be  used  on  the  Medicare  claim 
when  a  service  that  is  not  on  the  ASC- 
approved  procedures  list  is  furnished  in 
an  ASC.  In  these  circumstances,  we 
stated  that  physicians  should  indicate 
ASC  as  the  place-of-service  on  the 
Medicare  claim.  Other  questions  have 
arisen  as  to  whether  a  beneficiary  can  be 
billed  for  the  ASC  facility  fee  when 
Medicare  does  not  pay  a  facility  fee 
because  a  procedure  not  on  the  ASC  list 
is  performed  in  a  certified  ASC.  In  this 
situation,  Medicare  pays  the  physician 
the  higher  nonfacility  practice  expense 
RVUs  because  the  ASC  is  effectively 
serving  as  a  physician's  office,  and 
Medicare's  payment  for  the  physician's 
service  includes  payment  for  all  practice 
expenses  incurred  in  furnishing  the 
service.  The  ASC  benefit  is  not 
implicated  since  the  services  do  not 
meet  the  provisions  of  section  1833(i)  of 
the  Act.  The  services  are  covered  as 
physicians'  services  and  paid  under  the 
physician  fee  schedule.  Therefore, 
payment  to  the  physician  reflects 
payment  for  the  whole  service,  and  the 
beneficiary  caimot  be  charged  in  excess 
of  the  limiting  charge  for  the  physician 
fee  schedule  service. 

Comment:  Two  conMnenters  indicated 
that  conditions  of  participation  and/ or 
survey  and  certification  guidelines  limit 
physicians  in  an  ASC  to  furnishing  only 
surgical  procedures  on  the  ASC 
approved  list  of  procedures.  They  stated 
that  such  restrictions  interfere  with 
providing  medical  care  that  is  in  the 
patient's  interest.  The  commenters 
request  that  we  revise  the  regulations  to 
allow  physicians  to  furnish  surgical  and 
other  medical  procedures  that  are  not  on 
the  approved  ASC  list  in  an  ASC. 

Response:  Because  our  proposal 
relates  only  to  payment  policy,  we  are 
finalizing  it  as  proposed.  The  payment 
policy  will  apply  to  services  furnished 
in  an  ASC  that  are  not  on  the  ASC- 
approved  list  to  the  extent  that  such 
services  are  permitted  under  the 
conditions  of  participation  developed 
by  our  Office  of  Clinical  Standards  and 
Quality  (OCSQ)  and  by  the  survey  rules 
developed  by  our  Center  for  Medicaid 
and  State  Operations  (CMSO).  It  is  our 
understanding  that  ciurent  regulations 
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that  restrict  ASCs  to  furnishing  surgical 
services  does  not  limit  them  to  surgical 
services  on  the  ASC-approved  list,  but 
rather,  includes  all  surgical  services. 
However,  questions  about  rules  that 
limit  services  that  can  be  furnished  in 
an  ASC  are  beyond  the  scope  of  this 
final  rule. 

B.  Nurse  Practitioners,  Physician 
Assistants,  and  Clinical  Nurse 
Specialists  Performing  Screening 
Sigmoidoscopies 

Based  on  our  review  of  current 
medical  literatiire,  we  believe  that  nurse 
practitioners  (NPs).  clinical  nurse 
specialists  (CNSs),  and  physician 
assistants  (PAs)  whose  services  are 
covered  under  Medicare  and  who  have 
been  trained  are  qualified  to  perform 
screening  sigmoidoscopies  safely  and 
accurately.  Therefore,  in  the  August  2, 
2001  proposed  rule,  we  proposed 
revising  §  410.37(d)  to  provide  that,  in 
order  for  screening  sigmoidoscopies  to 
be  covered,  they  must  be  performed  by 
medical  doctors,  doctors  of  osteopathy, 
PAs,  NPs,  and  CNSs.  if  they  meet  the 
applicable  Medicare  qualification 
requirements  in  §§410.74,  410.75,  and 
410.76,  and  if  they  are  authorized  to 
perform  these  services  under  State  law. 

Comment:  Fifteen  commenters 
addressed  the  issue  of  whether  to  allow 
non-physician  health  care  professionals 
to  perform  screening  flexible 
sigmoidoscopies  for  Medicare  coverage 
and  payment  purposes.  Four  of  the 
commenters  representing  national  non- 
physician  health  care  professional 
organizations  and  a  health  care 
consultant  group  enthusiastically 
supported  the  proposal.  Ten 
commenters,  all  national  medical 
associations  or  medical  specialty 
groups,  expressed  various  concerns 
about  the  proposal  but  agreed  that  it  was 
appropriate  for  NPs,  PAs,  and  CNSs  to 
perform  these  services.  These 
commenters  suggested  clarification  and 
revision  of  the  rule  in  a  number  of 
different  areas,  such  as  the  need  for 
physician  supervision  and  appropriate 
training  and  experience  standards,  to 
ensure  quality  of  care  in  the  non- 
physician  performance  of  these 
examinations.  Two  of  these  ten 
commenters  that  suggested  the  need  for 
additional  requirements  were  national 
gastroenterological  physician  groups 
which  were  divided  in  their  enthusiasm 
for  the  proposal.  The  American 
Gastroenterological  Association 
indicated  that  properly  trained 
physician  assistants,  nurse  practitioners 
and  clinical  nurse  specialists  are 
capable  and  qualified  to  perform 
screening  flexible  sigmoidoscopies. 
However,  the  Association  insisted  that 


in  no  case  should  siich  practitioners  be 
permitted  to  do  so  without  being 
directly  supervised  by  an  appropriately 
trained  and  qualified  onsite  physician. 
In  addition,  die  Association  urged  that 
these  non-physician  providers  should 
never  be  allowed  to  perform  these 
examinations  without  some  assurance 
that  they  have  been  properly  educated 
and  trained  to  perform  diem.  These 
comments  were  echoed  by  several  other 
physician  groups.  On  the  other  hand, 
the  American  College  of 
Gastroenterologists  supported  the 
proposal  without  specifically 
mentioning  the  need  for  physician 
supervision  and  education  and 
experience  requirements.  The  College 
emphasized  that  there  is  a  great  need  for 
sigmoidoscopy  screening  to  be 
performed  in  the  Medicare  age  group. 
Moreover,  they  observed  that  there  may 
not  be  siiffident  numbers  of  physicians 
available  to  perform  the  procedure, 
posing  an  access  problem  for  our 
beneficiaries.  The  College  stated  that,  if 
we  proceed  with  the  proposal,  non- 
physician  practitioners  should  be 
required  to  provide  certain  specific 
information  to  beneficiaries  stating  who 
had  performed  the  examination  and  its 
impact  on  available  benefits  in  future 
years. 

Another  organization  representing 
family  physicians  also  noted  conditions 
which  should  be  met  if  these 
practitioners  provide  this  service  as 
proposed,  but  indicated  that  the  existing 
Medicare  regulations  for  these 
practitioners  suggested  that  these 
conditions  are  met.  For  example, 
existing  Medicare  regulations  require 
general  (not  onsite)  rather  than  direct 
(onsite)  supervision  of  PAs.  Several 
other  physician  organizations  in  their 
recommendations  also  appear  to 
support  a  requirement  less  strict  than 
direct  phvsician  supervision. 

One  other  commenter — a  national 
medical  association — opposed  the 
proposal  because  of  concerns  as  to 
whether  non-physician  health  care 
professionals  could  respond 
appropriately  to  problems  or 
complications  that  might  possibly  occur 
during  the  performance  of  the  screening 
procedure  when  a  physician  (with  a 
higher  level  of  medical  skills)  is  not 
present  at  the  facility.  None  of  the 
commenters  who  suggested  revisions  to 
the  proposed  rule  to  specify 
requirements  for  physician  supervision 
and/or  formal  training  and  experience, 
or  who  opposed  it,  produced  scientific 
evidence  in  support  of  their  views. 

Response:  As  we  indicated  in  the 
proposed  rule,  a  growing  body  of 
evidence  from  the  medical  literature  has 
shown  that  certain  properly  trained 


non-physician  health  care  professionals 
can  carry  out  screening  by  flexible 
sigmoidoscopy  as  accurately  and  safely 
as  physicians.  (Scheon  et  al.  Archives  of 
Internal  Medicine  2000)  This  procedure 
requires  fewer  supervised  examinations 
to  attain  objective  measures  of  technical 
competency  than  other  endoscopic 
procedures,  does  not  require  sedation, 
and  has  a  low  rate  of  related 
complications.  In  the  studies  reviewed, 
physician  and  non-physician 
endoscopists  achieved  similar  polyp 
detection  rates  and  depth  of  insertion  in 
screening  performed  independently.  No 
significant  complications  from 
sigmoidoscopy  were  reported  in  any  of 
these  studies.  The  level  of  satisfaction 
with  the  procedure  was  similar  for  all 
practitioners. 

This  demonstration  of  the  ability  of 
non-physician  practitioners  to  periform 
flexible  sigmoidoscopy  screening  safely 
and  accurately  is  a  very  significant 
development.  As  the  American  College 
of  Gastroenterology  noted  in  its 
comments,  there  is  a  physician 
availability  and  a  related  beneficiary 
access  problem  of  concern  to  CMS.  The 
Balanced  Budget  Act  of  1997,  effective 
January  1, 1998,  expanded  Medicare 
coverage  of  non-physician  practitioner 
services  to  address  concerns  about 
access  to  services,  especially  in  rural 
and  other  areas  of  the  United  States 
where  there  is  a  lack  of  availability  of 
physicians  for  performing  certain 
services  such  as  screening  flexible 
sigmoidoscopies.  The  law  and  related 
regulations  aJso  outline  the  level  of 
supervision  or  medical  direction  for 
these  non-physician  practitioners. 

Flexible  sigmoidoscopy  is  one  of  the 
promising  modalities  available  for 
decreasing  mortality  from  colorectal 
cancer.  The  American  Cancer  Society 
estimates  that  more  than  56.000 
Americans  will  die  of  colorectal  cancer 
this  year.  Studies  have  found  that  the 
use  of  screening  flexible  sigmoidoscopy 
could  lead  to  a  30  percent  reduction  in 
total  colorectal  cancer  mortality.  (Selby 
et  al.  New  England  )oumal  of  Medicine 
1992.)  In  view  of  limited  Medicare 
beneficiary  access  in  certain  areas, 
because  screening  flexible 
sigmoidoscopy  remains  an  underused 
cancer-prevention  procedure,  and,  in 
the  absence  of  any  submitted  scientific 
literature  that  contradicts  the 
underlying  medical  evidence  supporting 
the  proposal,  we  do  not  believe  that 
commenters  have  presented  us  with  a 
basis  for  revising  the  proposal  as  they 
have  suggested.  However,  we  have 
found  that  a  number  of  commenters 
have  offered  us  interesting  suggestions 
for  implementing  the  proposal  and 
clarifying  the  agency's  intent  in  this 
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regard,  which  we  explain  in  our 
response  to  the  more  specific  comments 
summarized  below. 

Comment:  Several  commenters 
referenced  a  recent  OIG  report  entitled 
"Medicare  Coverage  of  Non-Physician 
Practitioner  Services"  (OEI-02-00- 
00290),  which  they  believe  makes  clear 
that  CMS  does  not  have  systems  in 
place  to  ensure  that  non-physician 
practitioners  who  provide  beneficiaries 
with  medical  services  and  who  bill 
Medicare  directly,  are  performing  their 
services  in  accordance  with  State  law. 
One  commenter  states  that  the  report 
implies  that  it  is  not  possible  for 
Medicare  to  ensure  that  a  State  law 
allows  non-physician  practitioners  to 
provide  flexible  sigmoidoscopies  or  that 
the  services  are  provided  in  an 
integrated  practice  arrangement  with 
appropriate  physician  supervision.  For 
example,  the  commenter  pointed  out 
that  16  carrier  medical  directors 
interviewed  by  the  OIG  reported  that 
they  do  not  verify  that  non-physician 
practitioners  are  performing  services 
within  their  State  scope  of  practice,  and 
at  least  22  carriers  do  not  check  the 
collaborative  agreement  required  for 
nurse  practitioners  and  clinical  nurse 
specialists.  The  commenter  indicated 
that  the  OIG  concluded  that  services 
performed  and  billed  by  non-physician 
practitioners  create  potential  payment 
and  quality  of  care  vulnerabilities  since, 
(1)  "non-physician  practitioner  billings 
are  rising  rapidly,  but  controls,  which 
are  based  on  scopes  of  practice,  are 
limited",  and  (2)  carriers  "do  not  have 
sufficient  guidance  to  distinguish  which 
non-physician  practitioner  services 
should  be  reimbursed  by  the  program 
and  which  should  not."  In  light  of  these 
OIG  findings,  the  commenter  urges  CMS 
to  review  whether  and  how  the  agency 
and  its  carriers  can  ensure  that  the 
above-mentioned  concerns  are  resolved 
successfully  when  non-physician 
practitioners  perform  screening  flexible 
sigmoidoscopies.  The  commenter  says 
that  "it  is  vital  that  CMS  takes  steps  to 
ensure  the  fulfillment  of  these 
requirements  to  minimize  any  risk  of 
experiencing  the  vulnerabilities 
referenced  in  the  OIG  report  with 
respect  to  quality  and  payment  issues." 

Response:  We  agree  with  OIG's 
conclusion  identifying  program 
vulnerabilities  when  non-physician 
practitioners  bill  Medicare  directly  for 
their  services.  We  also  respect 
beneficiaries'  choices  and  their  need  for 
access  to  medical  services.  While 
appreciative  of  OIG's  suggestion  that  it 
may  be  appropriate  to  consider 
additional  controls  for  Medicare 
payments  to  non-physician 
practitioners,  we  are  sensitive  to  issues 


that  might  arise  ft-om  different  treatment 
of  different  classes  of  practitioners.  As 
appropriate,  we  will  monitor  non- 
physician  practitioner  services  for  both 
overall  trends  and  for  complex  services. 

Medicare  currently  defers  to  State 
licensing  boards  for  regulating  and 
enforcing  scope  of  practice  laws.  Before 
issuing  a  Medicare  billing  number  to  a 
nurse  practitioner  or  a  niuse  clinical 
specialist,  contractors  first  determine 
whether  the  applicant  has  a  valid 
license  within  the  State.  If  a  licensing 
board  subsequently  acts  to  suspend  a 
practitioner's  license  to  practice,  then 
Medicare  suspends  payments  under  the 
practitioner's  Medicare  billing  nimiber. 
This  practice  is  the  same  for  physician 
and  non-physician  practitioners. 

To  protect  the  integrity  of  the 
Medicare  program,  all  claims  submitted 
are  subject  to  data  analysis  that  may 
lead  to  a  focused  or  a  random  review  by 
a  Medicare  contractor.  If  Medicare  is  to 
begin  monitoring  practitioners  for 
compliance  with  State  laws  and 
regulations,  the  program  will  have  to 
develop  additional  regulations  and 
policies  and  impose  additional 
workloads  on  contractors  and  perhaps 
for  all  practitioners  as  well.  In  deciding 
whether  such  a  process  is  necessary  and 
appropriate,  we  will  carefully  consider 
these  comments  in  this  regard. 

Comment:  One  commenter  asked 
CMS,  in  implementing  the  proposal,  to 
ensure  that  non-physician  practitioners 
are  required  to  tender  a  standard 
notification  to  Medicare  beneficiaries 
providing  them  with  a  clear  statement 
that  the  screening  flexible 
sigmoidoscopy  is  being  furnished  by  a 
non-physician  practitioner.  In  addition, 
the  commenter  suggests  that  the 
beneficiary  be  notified  that  under  the 
new  colorectal  cancer  screening  benefit, 
effective  July  1,  2001,  any  average-risk 
individual  receiving  a  covered  screening 
flexible  sigmoidoscopy  will  be 
precluded  by  law  from  receiving 
Medicare  payment  for  a  screening 
colonoscopy  (which  imder  Medicare 
regulations  (§  410.37(f)  must  be 
furnished  by  a  physician))  for  four 
years. 

Response:  We  believe  that  our 
Medicare  beneficiaries  generally  are 
knowledgeable  about  the  identity  of  the 
Medicare  practitioner  that  is  furnishing 
them  with  a  flexible  sigmoidoscopy 
screening  examination.  Accordingly,  we 
believe  that  there  is  no  need  for  non- 
physician  practitioners  to  provide 
beneficiaries  with  any  formal 
notification  statement  in  this  regard.  As 
for  the  suggestion  that  a  non-physician 
practitioner  should  notify  an  average- 
risk  beneficiary  that  providing  him/her 
with  a  screening  flexible  sigmoidoscopy 


will  preclude  Medicare  from  paying  for 
a  screening  colonoscopy  (which  must  be 
performed  by  a  physician)  for  four 
years,  we  believe  that  all  Medicare 
practitioners  should  help  to  inform 
beneficiaries  with  respect  to  this 
limitation.  However,  we  do  not  believe 
that  any  practitioner  should  be  required 
to  formally  notify  beneficiaries  to  this 
effect.  While  we  believe  that  our 
Medicare  contractors,  and  all  our 
practitioners  have  an  important  role  to 
play  in  educating  our  beneficiaries 
about  the  various  conditions  of  coverage 
and  payment  limitations  that  apply  to 
different  colorectal  cancer  screening 
options  that  are  available  to  them,  we 
will  not  use  these  regulations  as  a 
mechanism  for  implementing  the 
requested  educational  efforts. 

Comment:  One  commenter  suggested 
that  we  allow  registered  nurses  to 
perform  these  as  well,  as  a  delegated  act, 
imder  a  physician's  direction  with  the 
physician  billing  Medicare  for  the 
procedure. 

Response:  The  regulation  proposal  to 
allow  nurse  practitioners,  physician 
assistants,  and  clinical  nurse  specisdists 
to  perform  screening  flexible 
sigmoidoscopies  for  Medicare  purposes 
was  designed  to  increase  beneficiary 
access  to  these  screening  services, 
especially  in  rural  and  other  areas 
where  there  is  a  shortage  or  a  lack  of 
aveiilability  of  physicians  who  are 
trained  and  qualified  to  perform  these 
examinations.  These  non-physician 
practitioners  are  typically  licensed 
independent  practitioners  who  are 
recognized  under  the  Medicare  law  and 
regulations  for  coverage  and  payment 
purposes.  Under  Medicare,  these  non- 
physician  practitioners  may  be  paid 
under  the  physician  fee  schedule  for 
their  tests  (and  treatments)  that  would 
be  physicians'  services  if  furnished  by  a 
physician  when  they  are  authorized  by 
the  State  to  perform  such  services. 
Registered  nurses  are  not  licensed 
independent  practitioners  who  are 
recognized  under  Medicare  law  for 
coverage  and  payment  purposes. 

Comment:  One  commenter  suggested 
that  we  should  monitor  beneficiary 
health  outcomes  that  resiUt  fat>m  the 
performance  of  sigmoidoscopy 
examinations  by  non-physician 
practitioners  to  ensure  that  they  are 
done  safely  and  acoirately. 

Response:  We  had  not  plaimed  to 
monitor  beneficiary  outcomes  that 
might  be  related  to  implementation  of 
the  proposal  to  allow  non-physician 
practitioners  to  perform  flexible 
sigmoidoscopy  screening  because  of  the 
available  evidence  that  they  can  provide 
these  services  safely  and  effectively.  If 
we  were  to  consider  doing  this, 
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however,  we  would  probably  want  to 
consider  doing  a  comparative  study  of 
health  outcomes  of  beneficiaries  who 
have  been  screened  by  both  physician 
and  non-physician  practitioners  who 
have  performed  these  examinations. 

Such  a  study  would  mean  that  a 
number  of  physician  and  non-physician 
practitioners  woiUd  have  to  collect  and 
report  data  to  us  on  their  Medicare 
patients  for  a  certain  period  of  time, 
which  could  be  burdensome  for  them. 
We  may  be  interested  in  doing  a  study 
in  this  area  in  the  future  if  we  had  any 
credible  evidence  of  a  serious  problem 
in  this  area,  but,  at  this  time,  we  do  not 
believe  a  study  is  necessary. 

Result  of  Evaluation  of  Comments 

We  are  adopting  our  proposal  to  allow 
certain  non-physician  practitioners  to 
perform  screening  flexible 
sigmoidoscopies. 

C.  Services  and  Supplies  Incident  to  a 
Physician's  Professional  Services: 
Conditions 

Section  1861(s)(2)(A)  of  the  Act 
authorizes  coverage  of  services  and 
supplies  (including  drugs  and 
biologicals  that  are  not  usually  self- 
administered  by  the  patient]  furnished 
incident  to  a  physician's  service.  These 
drugs  and  biologicals  are  conunonly 
furnished  in  physicians'  offices  without 
charge  or  included  in  the  physicians' 
bills.  This  statutory  "incident  to" 
benefit  differs  from  the  "incident  to" 
benefit  in  the  hospital  setting  as  set 
forth  in  section  1861(s)(2)(B)  of  the  Act, 
which  authorizes  coverage  of  hospital 
services  (including  drugs  and 
biologicals  which  are  not  usually  self- 
administered  by  the  patient)  incident  to 
a  physician's  service  furnished  to 
outpatients  and  partial  hospitalization 
services  furnished  to  outpatients 
incident  to  a  physician's  service.  This 
provision  only  addresses  coverage  of 
"incident  to"  services  imder  section 
1861(s)(2)(A)  of  the  Act.  In  addition,  the 
statute  provides  Medicare  coverage  of 
services  incident  to  practitioners  other 
than  physicians. 

The  Medicare  Carriers  Manual 
currently  requires  that  the  physician  (or 
other  practitioner)  be  either  the 
employer  of  the  auxiliary  personnel  or 
be  an  employee  of  the  same  entity  that 
employs  the  awdliary  personnel.  In  the 
August  2,  2001  rule,  we  proposed  to 
revise  §  410.26  to  codify  our  existing 
policy  outlined  in  section  2050  of  the 
manual.  Specifically,  we  proposed  to 
codify  the  definitions  of  auxiliary 
personnel,  direct  supervision, 
independent  contractor,  leased 
employment,  non-institutional  setting, 
practitioner,  and  services  and  supplies 


for  purposes  of  services  provided 
incident  to  a  physician's  service. 

In  addition,  we  proposed  to  allow 
auxiliary  personnel  to  provide  services 
incident  to  the  services  of  physicians  (or 
other  practitioners)  who  supervise  them, 
regardless  of  the  employment 
relationship  of  the  physician  (or  other 
practitioner)  to  the  entity  that  employed 
the  auxiliary  persoimel. 

All  commenters  supported  the 
proposal.  Their  specific  comments  are 
addressed  below. 

Comment:  Commenters  noted  three 
errors  in  the  proposed  text  of  the 
regulation.  First,  in  the  definition  of 
auxiliary  personnel  set  forth  in 
§  410.26(a)(1),  after  the  phrase  "under 
the  supervision  of  a  physician,"  the 
term  "(or  other  practitioner)"  was 
omitted.  Second,  in  the  definition  of 
services  and  supplies  set  forth  in 
§  410.26(a)(7),  the  phrase  "(including 
drugs  and  biologicals  that,  as 
determined  in  accordance  with 
regulations,  cannot  be  self- 
administered)"  should  be  changed  to 
"(including  drugs  and  biologicals  which 
are  not  usually  self-administered  by  the 
patient)"  in  accordance  with  section  112 
of  the  BIPA,  which  amended  sections 
1861(s)(2)(A)  and  (B)  of  the  Act.  Third, 
in  the  supervision  requirement  set  forth 
in  §  410.26(b)(5),  the  word  "direct"  was 
omitted. 

Response:  We  agree  with  these 
comments,  and  we  have  corrected  these 
errors. 

Comment:  One  commenter  requested 
that  independent  contractor  physicians 
also  be  recognized  as  employees  under 
the  reassigimient  policy  set  forth  in 
section  3060  of  the  Medicare  Carrier 
Manual. 

Response:  As  stated  in  the  August  2, 
2001  rule,  this  proposal  only  applies  to 
the  incident  to  policy.  Furthermore,  we 
are  not  defining  or  re-defining  the  term 
employment.  Instead,  we  proposed  to 
permit  physicians  (or  other 
practitioners)  to  directly  supervise 
auxiliary  personnel  regardless  of  the 
employment  relationship  of  the 
physicians  (or  other  practitioners)  with 
the  entity  that  hired  the  auxiliary 
personnel.  In  order  to  bill  and  receive 
payment  from  Medicare  under  this 
policy,  all  other  applicable  requirements 
must  also  be  met.  For  example,  the 
service  must  be  medically  reasonable 
and  necessary,  and  appropriate 
reassignment  must  be  executed. 

Comment:  One  commenter  suggested 
using  in  §  410.26(b)  all  of  the  terms 
defined  in  §  410.26(a)  or  deleting  the 
terms  not  used  in  §  410.26(b). 

Response:  We  found  one  term — leased 
employment — that  was  not  used  in 
§410.26Cb).  However,  we  will  not 


eliminate  this  term  because  it  is  used  to 
define  the  term  auxiliary  persoimel. 

Comment:  Several  commenters 
requested  that  we  clarify  and 
distinguish  between  the  physician  (or 
other  practitioner)  ordering  the  incident 
to  service  and  the  physician  (or  other 
practitioner)  supervising  the  auxiliary 
personnel  who  perform  the  incident  to 
service.  They  stated  that  confusion 
exists  as  to  whose  Medicare  Part  B 
billing  number  should  be  used  on  the 
claim  form. 

Response:  Inherent  in  the  definition 
of  an  incident  to  service  is  the 
requirement  that  the  incident  to  service 
be  furnished  incident  to  a  professional 
service  of  a  physician  (or  other 
practitioner).  When  a  claim  is  submitted 
to  Medicare  under  the  billing  number  of 
a  physician  (or  other  practitioner)  for  an 
incident  to  service,  the  physician  is 
stating  that  he  or  she  either  performed 
the  service  or  directly  supervised  the 
auxiliary  persoimel  performing  the 
service.  Accordingly,  the  Medicare 
billing  number  of  the  ordering  physician 
(or  other  practitioner)  should  not  be 
used  if  that  person  did  not  directly 
supervise  the  auxiliary  personnel.  We 
added  language  to  the  supervision 
requirement  set  forth  in  §  410.26(b)(5)  to 
reflect  this  clarification. 

Comment:  One  commenter  pointed 
out  that  the  claim  form  currently 
requires  the  physician  (or  other 
practitioner)  to  certify  that  he  or  she 
personally  supervised  the  employee. 
Therefore,  the  commenter  requested  that 
we  update  the  claim  form  to  reflect  the 
proposed  regulations. 

Response:  We  plan  to  update  not  only 
the  claim  form  but  also  section  2050  of 
the  Medicare  Carriers  Manual  to  reflect 
the  new  regulations. 

Comment:  A  few  commenters  noted 
that  the  individual  does  not  always 
receive  an  IRS- 1099  form  under  an 
independent  contractor  arrangement. 
Instead,  when  a  clinic,  for  example, 
contracts  with  an  entity  that  has  hired 
individuals  to  be  furnished  to  the  clinic, 
then  the  entity  (and  not  the  individual) 
receives  the  IRS-1099  form. 

Response:  We  agree  with  these 
commenters.  Therefore,  we  have  added 
language  to  the  definition  of  an 
independent  contractor  set  forth  in 
§  410.26(a)(3)  to  reflect  this  practice. 
However,  we  again  emphasize  that  the 
applicable  reassignment  rules  must  also 
be  met  and  that  this  incident  to  policy 
does  not  in  any  way  alter  the  current 
requirements  for  valid  reassignment. 

Comment:  One  commenter 
encouraged  us  to  specify  in  the 
regulations  the  acceptability  of  forms 
(other  than  the  IRS  W-2  form)  that  the 
Internal  Revenue  Service  recognizes  as 
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proof  of  employment,  such  as  the 
Pa>TolI  Agent  arrangement  where  IRS 
forms  2678  and  1997C  are  used  instead. 

Response:  Under  our  proposal,  the 
employment  relationship  is  irrelevant  to 
whether  a  physician  (or  other 
practitioner]  can  effectively  furnish 
direct  supervision  of  the  auxiliary  staff. 
Therefore,  we  decline  to  include 
language  that  may  define  or  re-define 
the  term  employment. 

Comment:  One  commenter  suggested 
that  we  also  include  Ambulatory 
Surgical  Centers  (ASCs)  and  Community 
Mental  Health  Clinics  (CMHCs)  in  the 
definition  of  a  non-institutional  setting 
because  Medicare  Part  B  payments  for 
services  provided  in  these  settings  are 
paid  through  the  facility  relative  value 
units  (RVUs)  rather  than  the  non-facility 
RVUs. 

Response:  The  definition  of  a  non- 
institutional  setting  is  not  derived  from 
the  definition  of  a  facility  used  to 
determine  the  site  of  service  and  the 
application  of  the  facility  or  non-facility 
RVUs.  Because  section  1861(s){2)(B)  of 
the  Act  authorizes  payment  for  hospital 
incident  to  services,  section 
1861(s)(2)(A)  of  the  Act  cannot 
authorize  payment  for  hospital  incident 
to  services.  This  provision  is  reiterated 
in  §4n.l5(m){2).  Similarly, 
§411.15(p){2)(ii)  specifically  excludes 
payment  for  incident  to  services  in 
skilled  nursing  facilities  (SNFs). 
Consequently,  we  defined  non- 
institutional  settings  as  all  settings 
except  hospitals  and  SNFs,  and  we  do 
not  plan  to  define  ASCs  and  CMHCs  as 
institutional  settings. 

Comment:  Many  commenters  wanted 
us  to  restrict  the  definition  of  auxiliary 
personnel  so  that  only  certain 
individuals  may  perform  a  given 
incident  to  service.  For  example,  they 
want  us  to  mandate  that  only 
audiologists  may  perform  cochlear 
implant  rehabilitation  services  as 
incident  to  services.  Likewise,  they 
want  us  to  permit  only  physical  or 
occupational  therapists  to  perform 
physical  or  occupational  therapy  as 
incident  to  services.  In  support,  they 
noted  that  section  4541(b)  of  the  BBA 
amended  section  1862(a){20)  of  the  Act 
and  required  that  physical  or 
occupational  therapy  furnished  as  an 
incident  to  service  meet  the  same 
requirements  outlined  in  the  physical  or 
occupational  therapy  benefit  set  forth  in 
sections  1861(g)  and  (p)  of  the  Act. 

Response:  We  have  not  further 
clarified  who  may  serve  as  auxiliary 
personnel  for  a  particular  incident  to 
service  because  the  scope  of  practice  of 
the  auxiliary  personnel  and  the 
supervising  physician  (or  other 
practitioner)  is  determined  by  State  law. 


We  deliberately  used  the  term  any 
individual  so  that  the  physician  (or 
other  practitioner),  under  his  or  her 
discretion  and  license,  may  use  the 
service  of  anyone  ranging  from  another 
physician  to  a  medical  assistant.  In 
addition,  it  is  impossible  to 
exhaustively  list  all  incident  to  services 
and  those  specific  auxiliary  persoimei 
who  may  perform  each  service. 

Comment:  Many  commenters  wanted 
us  to  re-emphasize  that  incident  to 
services  set  forth  in  section 
1861(s)(2)(A)  of  the  Act  do  not  include 
Medicare  benefits  separately  and 
independently  listed  in  the  Act,  such  as 
diagnostic  services  set  forth  in  section 
1861(s)(3).  Some  even  requested  that  we 
not  permit  these  separately  and 
independently  listed  services  to  be 
rendered  as  incident  to  services. 

Response:  We  realize,  as  did  the 
Congress  with  the  enactment  of  section 
4541(b)  of  the  BBA.  that  many 
services — even  those  that  are  separately 
and  independently  listed — can  be 
furnished  as  incident  to  services. 
However,  this  fact  of  medical  practice  is 
not  inconsistent  with  our  policy.  We 
maintain  that  a  separately  and 
independently  listed  service  can  be 
furnished  as  an  incident  to  service  but 
is  not  required  to  be  furnished  as  an 
incident  to  service.  Furthermore,  even  if 
a  separately  and  independently  listed 
service  is  provided  as  an  incident  to 
service,  the  specific  requirements  of  that 
separately  and  independently  listed 
service  must  be  met.  For  instance,  a 
diagnostic  test  under  section  1861(s)(3) 
may  be  furnished  as  an  incident  to 
service.  Nevertheless,  it  must  also  meet 
the  requirements  of  the  diagnostic  test 
benefit  set  forth  in  §410.32.  Namely,  the 
test  must  be  ordered  by  the  treating 
practitioner,  and  it  must  be  supervised 
by  a  physician.  Thus,  if  a  test  requires 
a  higher  level  of  physician  supervision 
than  direct  supervision,  then  that  higher 
level  of  supervision  must  exist  even  if 
the  test  is  furnished  as  an  incident  to 
service.  Accordingly,  we  decline  to 
prohibit  a  separately  and  independently 
listed  service  from  being  rendered  as  an 
incident  to  service.  Instead,  we  reiterate 
that  a  separately  and  independently 
listed  service  need  not  meet  the 
requirements  of  an  incident  to  service. 

Comment:  Recognizing  that  this 
proposal  affords  flexibility  in  the  way 
physicians  (or  other  practitioners)  are 
hired  by  an  office  or  clinic,  one 
commenter  requested  that  non- 
physician  practitioners  be  permitted  to 
stand  as  locum  tenens  (taking  the  place 
of)  for  other  non-physician  practitioners 
as  well. 


Response:  This  proposed  rule  does 
not  alter  in  any  way  the  current  locum 
tenens  policy. 

Result  of  Evaluation  of  Comments 

We  are  finalizing  oiu*  proposed 
revisions  to  §  410.26  with  the 
corrections  noted  above. 

D.  Anesthesia  Seivices 

We  generally  use  the  1988  American 
Society  of  Anesthesiologists'  (ASA) 
Relative  Value  Guide  as  the  basis  for  the 
uniform  relative  value  guide.  This  guide 
is  used  in  all  carrier  localities  to 
determine  payment  for  anesthesia 
services  furnished  by  physicians  under 
Medicare  Part  B.  We  proposed  using  the 
ASA  base  unit  values  from  the  1999 
guide  beginning  in  CY  2002  for  eight 
codes  with  ASA  base  unit  values  that 
were  different  from  CMS's  values 
(specifically,  CPT  codes  00810;  00902; 
01150;  01214;  01432;  01440;  01770; and 
01921).  These  are  older  codes  and, 
while  we  accepted  the  ASA  base  unit 
value  initially,  the  ASA  has  changed 
this  base  imit  subsequently  and  no 
additional  adjustment  was  made  by  us 
to  the  base  unit.  For  CPT  codes  00142 
and  00147,  we  proposed  maintaining 
the  current  base  imit  values  although 
they  differed  from  the  ASA  values 
because  values  for  these  two  codes  were 
established  under  the  "inherent 
reasonableness"  process  in  1987. 

Comment:  The  ASA  identified 
additional  CPT  codes  00548.  00700, 
00800,  and  01916  with  different  base 
unit  values  in  the  most  ciuxent  ASA 
guide  from  our  base  unit  values. 

Response:  We  are  accepting  the  ASA's 
comments  subject  to  the  following 
clarification.  In  all,  12  codes  were 
presented  where  the  ASA  base  unit 
differs  from  our  base  unit.  Of  these, 
code  01921,  which  appeared  on  the  list 
in  the  August  2,  2001  proposed  rule, 
will  be  deleted  in  2002.  Since  this  code 
has  been  deleted  and  will  no  longer  be 
used,  we  will  not  assign  base  units  to  it 
and.  as  a  result,  only  11  codes  will  be 
considered. 

These  additional  four  codes  were 
added  to  CPT  before  CY  2000.  New  and 
revised  codes  starting  in  CY  2000  and 
for  subsequent  years  are  evaluated  on  a 
code-specific  basis  under  our  usual 
process  after  we  receive 
recommendations  frt)m  the  RUC.  Thus, 
because  we  review  the  RUC 
recommendations  and  may  make 
changes  based  on  them,  there  could  be 
differences  between  the  ASA  guide  and 
our  base  unit  values  beginning  in  2000. 
If  the  RUC  or  other  commenters 
recommend  and  we  agree  to  a  base  unit 
different  from  what  ASA  recommends, 
we  will  use  that  value  and  not  the  ASA 
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value,  even  though  it  may  be  published 
in  the  ASA's  guide. 

Result  of  Evaluation  of  Comments 

The  complete  list  of  11  CPT  codes  for 
which  we  will  assign  the  ASA  base  unit 
values  instead  of  the  current  CMS  base 
unit  values  are  as  follows: 


Code 


00548 
00700 
00800 
00810 
00902 
01150 
01214 
01432 
01440 
01770 
01916 


CMS 


ASA 


15 

17 

3 

4 

3 

4 

6 

5 

4 

5 

8 

10 

10 

8 

5 

6 

5 

8 

a 

6 

5 

6 

A  related  issue  is  the  treatment  of 
base  unit  values  for  new  codes  for  2002 
as  discussed  in  section  V.  The  RUC 
reviewed  the  work  values  for  19  new 
anesthesia  codes  for  2002.  We  agree 
with  the  RUC  on  1 7  of  these  codes  but 
recommend  lower  values  for  2  codes. 
The  RUC  recommended  9  units  for  CPT 
code  00797  (anesthesia  for  gastric 
restrictive  procedure  for  morbid  obesity) 
and  we  proposed  8  imits.  The  RUC 
recommended  3  units  for  CFT  code 
01968  (cesarean  delivery  following 
neuraxial  labor  analgesia/anesthesia — 
list  separately  in  addition  to  the  code  for 
primary  procedure),  and  we  proposed  2 
imits.  (See  section  V  for  additional 
information  on  the  valuing  of  these  new 
anesthesia  services.) 

Result  of  Evaluation  of  Comments 

We  are  implementing  the  base  units 
for  the  11  existing  codes  where  there  are 
differences  between  the  ASA's  guide 
and  our  base  units  and  for  which  we 
received  comments.  In  addition,  we  are 
implementing  the  base  imits  which  the 
RUC  reconunended  for  17  new  codes 
and  the  base  units  which  we 
recommended  and  which  are  lower  than 
the  RUC's  recommendation  for  2  new 
codes. 

E.  Performance  Measurement  and 
Emerging  Technology  Codes 

In  the  August  2,  2001  proposed  rule 
(66  FR  40383)  we  included  a  discussion 
of  the  two  new  categories  of  CPT  codes: 
Performance  Measure  codes,  referred  to 
as  Category  n  CPT  codes,  which  are 
intended  to  facilitate  data  collection; 
and,  Emerging  Technology  codes, 
referred  to  as  Category  III  CPT  codes, 
which  are  intended  to  track  new  and 
emerging  technologies. 

For  the  Performance  Measure  codes, 
which  have  a  syntax  of  four  digits 


followed  by  the  letter  "F."  we  stated 
that  no  values  would  be  placed  on  the 
Performance  Measiu^  codes  and  no 
additional  payment  would  be  made  for 
the  use  of  these  codes.  Practitioners 
would,  however,  be  able  to  report  them 
on  their  Medicare  bills  to  enable  us  to 
track  these  services. 

For  the  Emerging  Technology  Codes, 
which  have  a  syntax  of  four  digits 
followed  by  the  letter  "T,"  we  stated 
that  we  would  pay,  on  a  case-by-case 
basis  in  specific  situations,  when  we 
determine  that  the  codes  represent 
services  that  are  not,  in  fact, 
experimental,  but  have  been  shown  to 
be  safe  and  effective.  If  the  coverage 
policy  is  not  consistent  with  the  existing 
tracking  codes,  a  Medicare-specific  code 
may  need  to  be  developed  to  allow 
payment  for  the  service.  Thus,  only 
specific  emerging  technology  codes 
would  be  recognized  for  Medicare 
payment. 

Comment:  Commenters  expressed 
appreciation  for  our  recognition  of  these 
new  categories  of  CPT  codes.  However, 
one  commenter  believed  that  we  should 
refrain  from  categorically  denying 
payment  for  category  III  (emerging 
technology)  CPT  codes,  because  these 
CPT  codes  may  sometimes  warrant 
payment.  Another  commenter  believed 
that  we  were  proposing  not  to  pay  for 
these  codes  at  all.  The  conunenter 
recommended  that  we  clarify  in  the 
final  rule  that  carriers  may  determine  if 
payment  should  be  made  for  a  particular 
emerging  technology  code. 

Response:  We  believe  that  these  codes 
will  serve  a  useful  purpose.  We  regret 
that  some  commenters  believed  that  the 
discussion  in  the  proposed  rule  implied 
that  these  services  should  not  be 
covered.  We  only  intended  to  indicate 
that  by  publishing  these  codes  we  are 
not  indicating  that  we  would  pay  for 
these  services  in  all  instances.  As  the 
commenter  indicates,  coverage  of 
emerging  technologies  and  payment  for 
these  services  is  at  the  discretion  of  the 
carriers.  We  also  want  to  clarify  that  our 
carriers  will  be  able  to  incorporate  these 
codes  only  after  they  are  entered  into 
our  system  during  our  regularly 
schedtiled  updates  and  not  as  soon  as 
the  AMA  posts  them  on  the  CPT  web 
site. 

Result  of  Evaluation  of  Comments 

We  would  li':e  to  clarify  the  intent  of 
our  proposal  regarding  emerging 
technology  CPT  codes.  The  emerging 
technology  CPT  codes  will  be  published 
in  the  physician  fee  schedule  with  a 
status  indicator  of  "C"  to  indicate  that 
coverage  and  payment  of  these  services 
is  at  the  discretion  of  the  carrier.  The 
only  exceptions  will  be  for  those 


emerging  technology  CPT  codes  that 
describe  services  for  which  Medicare 
has  issued  an  NCD.  In  these  situations, 
coverage  will  be  based  on  the  NCD,  and 
we  may  establish  national  payment  or 
may  leave  payment  to  the  discretion  of 
the  carriers.  It  is  also  possible  that  an 
NCD  cr  an  established  payment  policy 
may  foreclose  coverage  and/or  payment 
for  an  emerging  technology  CPT  code.  In 
summary,  we  will  finalize  our  proposal 
to  allow  both  the  CPT  Performance 
Measure  Codes  (that  is,  codes  with  four 
digits  followed  by  the  letter  "F")  and 
Emerging  Technology  Codes  (that  is, 
codes  with  four  digits  followed  by  the 
letter  "T")  to  be  listed  on  Medicare  bills 
and  provide  payment  for  the  eirerging 
technology  codes  as  determined  by  the 
carrier. 

F.  Payment  Policy  for  CPT  Modifier  62 
(Co-Surgery) 

The  CPT  modifier  code  62  is  used  to 
report  the  work  of  co-surgeons. 
Currently,  if  we  pay  for  co-surgery,  we 
pay  a  total  of  125  percent  of  the  fee 
schedule  amount  to  the  co-surgeons 
who  each  receive  half  of  this  total 
payment.  In  the  August  2.  2001 
proposed  rule  (66  FR  40383),  we  stated 
that  we  would  be  examining  our 
payment  policies  for  co-surgery  to 
consider  possible  ways  to  ensure  that 
they  reflect  current  clinical  practices 
and  properly  reflect  the  relative 
resources  and  work  effort  required  to 
perform  these  services.  We  outlined 
several  issues  under  consideration  and 
specifically  solicited  information  to 
assist  us  in  deciding  whether  to  make  a 
future  proposal  affecting  payments  for 
co-surgery. 

Result  of  Evaluation  of  Comments 

CoDunenters  responded  to  the  specific 
questions  in  the  proposed  rule.  Many 
commenters  believe  that  the  current 
payment  policy  is  reasonable  and  that 
the  focus  should  be  on  education  efforts 
to  ensure  the  appropriate  use  of  the 
modifier.  We  will  review  carefully  the 
information  the  commenters  have 
provided.  If  we  determine  that  we  need 
to  proceed  with  a  change  in  payment 
policy  for  co-surgery,  the  change  would 
be  proposed  as  part  of  fiitiue 
rulemaking. 

m.  Implementation  of  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000 

The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA)  (Public  Law  106- 
554),  enacted  on  December  21,  2000, 
provides  for  revisions  to  policies 
applicable  to  the  physician  fee 
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schedule.  These  revisions  are  presented 
below. 

A.  Screening  Mammographyt 

Medicare  has  paid  for  screening 
mammography  since  January  1. 1991. 
Section  1834(c)  of  the  Act  governing 
these  screenings  did  not  include 
screening  mammography  under  the 
physician  fee  schedule;  it  provided  for 
payment  imder  a  separate  statutory 
methodology.  Section  104  of  BIPA 
amends  section  1848(j)(3)  of  the  Act  to 
include  screening  mammography  as  a 
physician's  service  for  which  payment 
is  made  under  the  physician  fee 
schedule  beginning  January  1,  2002.  In 
the  August  2001  proposed  rule,  we 
proposed  amending  §§  405.534  and 
405.535  to  reflect  the  inclusion  of 
screening  mammography  as  a 
physician's  service  which  will  be 
payable  under  the  physician  fee 
schedule.  In  addition,  we  proposed 
amending  §  414.2  to  include  screening 
mammography  imder  the  definition  for 
physicians'  services.  In  accordance  with 
part  414,  payments  for  screening 
mammography  will  be  resource-based 
and  will  have  geographic  adjustments 
that  reflect  cost  differences  among  areas 
as  do  all  other  services  undw  the 
physician  fee  schedule,  including 
diagnostic  mammography. 

The  following  is  a  siunmary  of  the 
RVUs  proposed  for  the  professional  and 
technical  components  (PC  and  TC)  of  a 
screening  mammography,  CPT  code 
76092,  under  the  physician  fee 
schedule. 

Professional  Component 

A  screening  mammography  service 
typically  requires  the  same  number  of 
views  as  a  unilateral  diagnostic 
mammography  Therefore,  for  screening 
mammography,  we  proposed  a 
physician  work  RVU  of  0.70  based  on 
the  physician  work  established  for  a 
unilateral  diagnostic  mammography. 
This  value  is  equal  to  the  proposed 
work  RVUs  from  the  5-year  review  of 
physician  work  for  CPT  code  76090, 
unilateral  diagnostic  mammogram  (see 
June  8,  2001  proposed  notice,  "Five- 
Year  Review  of  Work  Relative  Value 
Units  Under  the  Physician  Fee 
Schedule").  Since  we  believe  that  the 
practice  expense  and  malpractice 
expense  for  the  professional  component 
of  screening  mammography  is  similar  to 
the  professional  component  of  unilateral 
diagnostic  mammography,  we  proposed 
establishing  0.25  practice  expense  RVUs 
and  0.03  malpractice  RVUs  for  the  PC  of 
screening  mammography. 


Technical  Component 

We  proposed  valuing  the  technical 
component  of  screening  mammography 
using  a  methodology  that  updates  the 
original  statutory  limit  for  the  technical 
component  of  screening  mammography 
of  $37.40,  by  the  cumulative  increase  in 
physician  fee  schedule  rates  between 
1992  and  2001  (see  the  August  2,  2001 
proposed  rule  (66  FR  40384)  for  specific 
information  on  methodology).  This 
resulted  in  proposed  practice  expense 
and  malpractice  RVUs  for  the  technical 
component  of  screening  manunography 
of  1.27  and  0.06,  respectively. 

Overall,  the  total  proposed  RVUs 
associated  with  the  combined  PC  and 
TC  of  CPT  code  76092  were  2.31  (0.70 
work  RVUs,  1.52  practice  expense 
RVUs,  and  0.09  malpractice  expense 
RVUs). 

New  Technology  Mammography 

The  BIPA  also  required  us  to 
determine  whether  the  assignment  of 
new  HCPCS  codes  is  appropriate  for 
both  screening  and  diagnostic 
mammography  performed  using  new 
digital  technologies. 

We  determined  that  new  HCPCS 
codes  are  appropriate  for  the  new  digital 
technology  mammography  beginning 
January  1,  2002.  We  proposed  three 
separate  codes  for  directly  taking  a 
digital  image  (one  for  screening  and  one 
each  for  unilateral  and  bilateral 
diagnostic).  We  also  proposed  a  single 
add-on  code  for  computer-aided 
diagnosis  with  conversion  of  standard 
film  images  to  digital  images,  since,  at 
the  time  of  the  development  of  the 
proposed  rule,  the  FDA  approved 
computer-aided  diagnosis  only  for 
screening  mammography.  Following  is  a 
summary  of  our  proposed  coding  and 
payment  methodologies  for  digital 
mammography . 

Screening  Mammogmphy,  Direct  Digital 
Image  (Gxxxl) 

We  proposed  HCPCS  code  Gxxxl  to 
report  screening  manunography 
performed  using  direct  digital  images  as 
opposed  to  mammography  that  is 
performed  using  the  standard  film 
images  associated  with  CPT  code  76092, 
or  conversion  of  a  standard  film  image 
to  a  digital  image.  For  the  PC  of  HCPCS 
code  Gxxxl,  we  proposed  0.70  work 
RVUs,  0.28  practice  expense  RVUs,  and 
0.03  malpractice  expense  RVUs.  For  the 
TC  of  HCPCS  code  Gxxxl ,  for  which 
there  is  no  physician  work  associated, 
we  proposed  2.50  practice  expense 
RVUs  and  0.06  malpractice  RVUs. 


Diagnostic  Mammography,  Unilateral, 
Direct  Digital  Image  (Gxxx2) 

We  proposed  HCPCS  code  Gxxx2  to 
report  unilateral  diagnostic 
mammography  performed  using  direct 
digital  images  as  opposed  to 
mammography  performed  using  the 
standard  film  images  associated  with 
CPT  code  76090,  or  conversion  of  a 
standard  film  image  to  a  digital  image. 

For  the  professional  component  of 
HCPCS  code  Gxxx2,  we  proposed  0.70 
work  RVUs,  0.28  practice  expense 
RVUs,  and  0.03  malpractice  expense 
RVUs.  For  the  TC  of  HCPCS  code 
Gxxx2,  with  which  there  is  no  physician 
work  associated,  we  proposed  1.99 
practice  expense  RVUs  and  0.05 
malpractice  expense  RVUs. 

Diagnostic  Mammography,  Bilateral, 
Direct  Digital  Image  (Gxxx3) 

We  proposed  HCPCS  code  Gxxx3  to 
report  bilateral  diagnostic 
mammography  that  is  performed  using 
direct  digital  images  as^opposed  to 
mammography  performed  using  the 
standard  film  images  associated  with 
CPT  code  76091,  or  conversion  of  a 
standard  film  image  to  a  digital  image. 

For  the  PC  of  HCPCS  code  Gxxx3,  we 
proposed  0.87  work  RVUs,  0.34  practice 
expense  RVUs,  and  0.03  malpractice 
expense  RVUs.  For  the  TC  of  HCPCS 
code  Gxxx3,  with  which  there  is  no 
physician  work  associated,  we  proposed 
2.47  practice  expense  RVUs  and  0.06 
malpractice  expense  RVUs. 

Computer-Aided  Detection,  With  Either 
Direct  Digital  Image  or  Conversion  of 
Standard  Film  Images  to  Digital  Images 
(HCPCS  Code  Gxxx4) 

We  proposed  HCPCS  code  Gxxx4  to 
report  conversion  of  standard  film 
images  to  digital  images  when  used  in 
conjunction  with  computer-aided 
diagnosis  software.  This  code  was 
proposed  as  an  add-on  code  that  can  be 
billed  only  in  conjunction  with  the 
primary  service,  CPT  code  76092,  based 
on  our  understanding  that  the  only 
FDA-approved  use  of  the  computer- 
aided  diagnosis  mammography  software 
is  with  screening  film  images.  If  there 
are  other  FDA-approved  uses  of 
computer-aided  diagnosis,  we  stated  we 
would  allow  for  use  of  Gxxx4  as  an  add- 
on to  other  mammography  services. 

For  the  PC  of  code  Gxxx4,  we 
proposed  0.06  work  RVUs,  0.02  practice 
expense  RVUs,  and  0.01  malpractice 
expense  RVUs.  For  the  TC  of  HCPCS 
code  Gxxx4,  with  which  there  is  no 
physician  work  associated,  we  proposed 
0.41  practice  expense  RVUs  and  0.01 
malpractice  expense  RVUs. 

Since  publication  of  the  proposed 
rule,  the  FDA  has  also  approved  the  use 
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of  computer-aided  diagnosis  with 
diagnostic  mammography. 

Comment:  The  majority  of  comments 
received  from  manufacturers,  specialty 
organizations,  individuals,  and 
representatives  of  the  Congress  were 
supportive  of  our  proposed  payment  of 
mammography  services  beginning 
January  1,  2002.  The  general  consensus 
from  commenters  was  that  the  proposed 
21  and  26  percent  increase,  respectively, 
in  payments  for  unilateral  and  bilateral 
diagnostic  mammography,  as  a  result  of 
the  5-year  review  of  work  (see  section 
IV),  the  new  resource-based  payment  for 
screening  mammography,  the  new 
resource-based  payments  for  both  digital 
screening  and  digital  diagnostic 
mammography,  and  the  payments  for 
computer-aided  diagnosis  reflect  the 
relative  resoiux:es  associated  with  each 
individual  service. 

However,  two  commenters  still 
believe  that  the  21  percent  and  26 
percent  increase  in  payments  for 
imilateral  and  bilateral  diagnostic 
mammography,  respectively,  was  still 
inadequate  to  cover  the  costs  of  these 
services. 

Response:  In  agreement  with  the 
majority  of  comments  received,  we 
continue  to  believe  that  our  proposed 
relative  values  are  an  accurate  reflection 
of  the  resources  associated  with  the 
provision  of  these  services. 

Comment:  We  received  comments 
that  suggested  that  Medicare  payment  is 
inadequate  to  cover  the  cost  of  screening 
mammography.  One  commenter  stated 
that,  due  to  the  Federally-mandated 
Mammography  Quality  Standards  Act 
(MQSA)  requirements  intrinsic  to 
mammography  (both  screening  and 
diagnostic),  it  is  difficult  to  use  the 
current  methodology  to  account  for  all 
practice  expenses.  This  commenter  did 
indicate  support  for  our  proposal  to 
develop  practice  expense  RVUs  for 
screening  mammography  using  a 
comparison  to  unilateral  diagnostic 
mammography. 

Response:  We  are  currently  using  the 
"no  work"  methodology  to  price  the 
technical  component  of  diagnostic 
mammography  and  a  special  method  for 
the  technical  component  of  screening 
mammography.  We  believe  that  most 
costs  associated  with  mammography 
services  are  likely  to  be  associated  with 
the  technical  component.  At  this  time, 
we  plan  to  continue  using  these 
methods  to  establish  the  practice 
expense  relative  value  imits  for  the 
technical  component  of  mammography 
services.  However,  if  we  propose  a 
change  to  the  methodology  for  no-work 
services  in  the  futiire,  we  agree  that  it 
is  important  to  consider  whether  MQSA 


costs  are  incorporated  in  the  data 
sources  we  are  using  to  develop  RVUs. 

Comment:  We  received  two  comments 
that  suggested  Medicare  should  not  pay 
for  screening  mammography  using  the 
physician  fee  schedule  until  payment  is 
set  at  an  appropriate  level  so  as  not  to 
require  reduction  in  payments  for  other 
services.  The  commenters  were 
concerned  about  the  reduction  in 
payment  for  other  services  that  would 
result  from  the  increase  in  payment  for 
screening  mammography  using  the 
methodology  we  proposed.  These 
commenters  acknowledged  that  the 
statute  requires  us  to  pay  for  screening 
mammography  using  the  physician  fee 
schedule.  One  commenter  appreciated 
the  significant  effort  that  CMS  put  forth 
to  comply  with  the  mandate. 

Response:  As  indicated  by  the 
conunents,  section  104(a)  of  the  BIPA 
requires  us  to  pay  for  screening 
mammography  using  the  Medicare 
physician  fee  schedule  beginning 
January  1,  2002.  We  estimate  that 
payment  in  2002  for  screening 
mammography  under  the  statutory 
methodology  would  have  been  about 
$71,  which  is  less  than  the  $81  that 
Medicare  will  pay  under  the  physician 
fee  schedule.  Since  screening 
mammography  is  paid  under  the 
physician  fee  schedule,  the  increase  in 
payment  will  be  subject  to  the  budget 
neutrality  calculations  under  section 
1848(c)  of  the  Act.  The  increase  in 
payment,  although  large,  will  have  little 
effect  on  payment  for  other  physician 
fee  schedule  services.  The  required 
adjustment  to  other  physician  fee 
schedule  payments  is  less  than  -0.1 
percent. 

Comment:  We  received  comments 
about  coding  for  new  technology 
screening  mammograms.  These 
comments  indicated  support  for  our 
proposed  coding  but  noted  that  two 
developments  have  since  occurred  that 
we  could  not  have  taken  into  account  in 
our  proposed  rule.  First,  CPT  created  a 
new  code  for  computer-aided  detection 
(CAD)  as  an  add-on  for  screening 
mammography.  Second,  the  Food  and 
Drug  Administration  approved  use  of 
CAD  for  diagnostic  mammography.  The 
commenters  requested  that  we  use  the 
CPT  code  for  CAD  as  an  add-on  to 
screening  mammography  and  create  a 
slightly  modified  HCPCS  alphanumeric 
code  as  an  add-on  for  diagnostic 
mammography.  The  modification  would 
specify  that  the  alphanumeric  code  is  to 
be  used  as  an  add-on  for  diagnostic 
mammography.  Commenters  also 
suggested  that  we  accommodate 
potential  future  FDA  approved  uses  of 
CAD  as  an  add-on  to  digital 
mammography  through  necessary 


coding  and  payment  changes  as  soon  as 
possible  without  having  to  await  the 
next  rulemaking  cycle. 

Response:  We  agree  with  the 
comments  about  coding  of  CAD. 
Medicare  will  recognize  CPT  code 
76085  for  CAD  as  an  add-on  to 
screening  mammography  and  procedure 
code  G0236  as  an  add-on  to  diagnostic 
mammography.  The  code  descriptors 
make  clear  that  the  CPT  codp  is  for  use 
as  an  add-on  to  screening 
mammography  and  the  alphanumeric 
code  is  an  add-on  to  diagnostic 
mammography.  Payment  for  the  revised 
codes  follows  the  proposed  rule 
approach  for  physician  work,  practice 
expense  and  malpractice  for  all 
mammography  services.  There  may  be 
slight  changes  to  the  RVUs  for  practice 
expenses  as  a  result  of  updated 
information  included  in  this  final  rule 
that  affect  all  physician  fee  schedule 
services. 

In  response  to  the  comment  about 
potential  future  FDA  approved  uses  of 
CAD  as  add-on  to  digital 
mammography,  it  is  possible  that 
additional  coding  changes  will  be 
necessary  or  that  editorial  revisions  to 
existing  codes  will  allow  for  CAD  to  be 
paid  as  an  add-on  for  digital 
mammography.  We  would  like  to 
coordinate  our  efforts  with  those  of  the 
CPT  to  minimize  the  need  for 
alphanumeric  codes  and  additional  CPT 
codes. 

Comment:  One  commenter  expressed 
concern  about  the  payment  associated 
with  the  Outpatient  Prospective 
Payment  System  for  all  forms  of 
mammography. 

Response:  Any  issues  related  to  the 
Outpatient  Prospective  Payment  System 
are  outside  the  scope  of  this  regulation 
and  will  be  addressed  by  a  separate 
regulation. 

Comment:  One  commenter  asked  for 
clarification  on  Federally  Qualified 
Health  Centers  (FQHC)  reimbursement 
for  screening  mammography  and  other 
new  services. 

Response:  Any  issues  related  to  FQHC 
reimbursement  are  outside  the  scope  of 
this  regulation. 

Comment:  One  commenter  expressed 
concern  that  CMS  did  not  work  more 
closely  with  the  CPT  codes  in  the 
establishment  of  coding  for  digital 
mammography. 

Response:  Whenever  possible,  CMS 
works  with  the  American  Medical 
Association's  CPT  Editorial  Panel  to 
establish  coding  for  new  technologies. 
The  AMA  CPT  Editorial  Panel  has  not 
established  codes  for  digital 
manunography;  therefore,  CMS 
proactively  established  temporary  G- 
cudes  for  the  digital  mammography  and 
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computer-aided  detection  for  diagnostic 
mammograms. 

Comment:  One  commenter  indicated 
that  the  malpractice  expense  for 
screening  mammography  should  be 
higher  than  the  unilateral  diagnostic 
value  of  0.03  since  most  mammography 
malpractice  claims  arise  from 
allegations  of  cancers  not  detected  or 
inappropriate  follow-up  of  screening 
manunograms,  not  diagnostic  studies.  In 
addition,  the  screening  mammography 


malpractice  apportionment  should  be 
reversed  for  the  PC  and  TC  portions  as 
the  malpractice  expense  and  risk  is 
primarily  with  the  interpreter  of  the 
screening  mammogram,  not  the  facility 
producing  the  technical  component. 

Response:  We  will  consider  the 
malpractice  RVUs  for  these  services 
interim  for  2002  and  will  examine  this 
issue  with  respect  to  the  methodology 
used  to  establish  malpractice  RVUs. 


Result  of  Evaluation  of  Comments 

We  will  ftnalize  our  proposed  relative 
values,  because  we  believe  they  are  an 
accurate  reflection  of  the  cost  associated 
with  the  provision  of  these  services. 
Additionally,  we  will  also  establish  a 
temporary  G-code  (G0236)  for  the  recent 
FDA  approval  of  computer-aided 
detection  used  in  conjunction  with 
diagnostic  mammography. 


Table  3.— 2002  Mammography  Payments 


CPT^  HCPCS 


MCX) 


Descriptor 


Work 
RVU 


Practice 

Expense 

RVU 


Malpractice 
RVU 


Total 


76090  . 
76090  . 

76090  . 

76091  . 
76091  . 

76091  . 

76092  . 
76092  . 
76092  . 
G0202 
G0202 
G0202 
G0204 
G0204 
G0204 
G0206 
G0206 
G0206 
G0236 
G0236 
G0236 
76085  . 
76085  . 
76085  . 


26 
TCI 

261 
TC 

26i 
TC; 

26  1 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Mammogram,  one  breast 

Mammogram,  one  breast 

Mammogram,  one  breast 

Mammogram,  both  breast  ..... 

Mammogram.  Ixjth  breast 

Mammogram,  both  breast 

Mammogram,  screening  

Mammogram,  screening  

Mammogram,  screening  

Mammogram,  screen,  dir  dig 
Mammogram,  screen,  dir  dig 
Mammogram,  screen,  dir  dig 
Diag  mammo,  bilat,  dir  dig  .... 
Diag  mammo,  bilat.  dir  dig  .... 
Diag  mammo,  bilat,  dir  dig  .... 
Diag  mammo.  unilat,  dir  dig  .. 
Diag  mammo,  unilat,  dir  dig  .. 
Diag  mammo,  unilat,  dir  dig  .. 
Computer  aided  detect,  diag  . 
Computer  aided  detect,  diag  . 
Computer  aided  detect,  diag  . 

Computer  aided  detection 

Computer  aided  detection 

Computer  aided  detection  


0.70 
0.70 
0.00 
0.87 
0.87 
0.00 
0.70 
0.70 
0.00 
0.70 
0.70 
0.00 
0.87 
0.87 
0.00 
0.70 
0.70 
0.00 
0.06 
0.06 
0.00 
0.06 
0.06 
0.00 


1.25 
0.25 
1.00 
1.54 
0.30 
1.24 
1.44 
0.25 
1.19 
2.52 
0.30 
2.42 
2.73 
0.35 
2.38 
2.20 
0.28 
1.92 
0.31 
0.02 
0.29 
0.31 
0.02 
0.29 


0.08 
0.03 
0.05 
0.09 
0.03 
0.06 
0.09 
0.03 
0.06 
0.09 
0.03 
0.06 
0.09 
0.03 
0.06 
0.08 
0.03 
0.05 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 


2.03 
0.98 
1.05 
2.50 
1.20 
1.30 
2.23 
0.98 
1.25 
3.31 
1.03 
2.48 
3.69 
1.25 
2.44 
2.98 
1.01 
1.97 
0.39 
0.09 
0.30 
0.39 
0.09 
0.30 


'  CPT  codes  and  descriptions  only  are  copyright  2002  American  Medical  Association.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply. 


B.  Screening  Pelvic  Examinations 

Section  101  of  the  BIPA  amends 
section  1861(nn)(2)  of  the  Act  (effective 
July  1,  2001)  to  provide  that  a  woman 
who  does  not  qualify  for  annual 
coverage  of  a  screening  pelvic 
examination  under  one  of  the  statutory 
exceptions,  qualities  for  coverage  of  a 
screening  pelvic  examination  (including 
a  clinical  breast  examination)  once 
every  2  years  rather  than  once  every  3 
years. 

In  the  August  2,  2001  proposed  ride, 
we  made  conforming  changes  to 
§410.56  (Screening  Pelvic 
Examinations)  of  the  regulations  to 
reflect  this  statutory  provision  that  has 
been  implemented  through  sections 
4603,  3628.1  and  4731  of  the  Medicare 
Carrier  Manual,  the  Medicare 
Intermediary  Manual,  and  the  Medicare 
Hospital  Manual,  respectively.We 
received  only  one  specitic  conmient  on 
the  new  screening  pelvic  examination 
proposal.  That  comment  supported  our 


proposed  rule  and  recognized  that  the 
regulations  are  consistent  with  the 
Medicare  law. 

Result  of  Evaluation  of  Comments 

We  are  adopting  our  proposal  to 
conform  the  regulations  to  the  law  to 
provide  coverage  for  biennial  screening 
pelvic  examination  for  women  not  at 
high  risk  for  cervical  or  vaginal  cancer, 
effective  July  1,  2001. 

C.  Screening  for  Glaucoma 

Section  102  of  the  BIPA  provides  for 
Medicare  coverage  under  Part  B  for 
screening  for  glaucoma  for  individuals 
with  diabetes,  a  family  history  of 
glaucoma,  or  others  determined  to  be  at 
"high  risk"  for  glaucoma  effective  for 
services  furnished  on  or  after  January  1 , 
2002.  The  statute  provides  for  coverage 
of  glaucoma  screening,  including  (1)  a 
dilated  eye  examination  with  an 
intraocular  pressure  measurement,  and 
(2)  a  direct  ophthalmoscopy  or  a  slit- 


lamp  biomicroscopic  examination, 
subject  to  certain  frequency  and  other 
limitations. 

In  the  August  2,  2001  rule,  we 
proposed  a  new  §410.23  (Screening  for 
Glaucoma:  Conditions  for  and 
Limitations  on  Coverage),  to  provide  for 
coverage  of  the  various  types  of 
glaucoma  screening  examinations 
specified  in  the  statute.  As  provided  in 
the  statute,  this  new  coverage  allows 
payment  for  one  glaucoma  screening 
examination  every  year.  To  implement 
the  statutory  provisions,  we  proposed 
definitions  for  the  following  terms — 
screening  for  glaucoma,  eligible 
beneficiaries,  and  direct  supervision. 

In  keeping  with  the  language  of 
section  102(b)  of  the  BIPA  we  proposed 
defining  the  term  "screening  for 
glaucoma"  to  mean  a  dilated  eye 
examination  with  an  intraocular 
pressure  measurement  and  a  direct 
ophthalmoscopy  or  a  slit-lamp 
biomicroscopic  examination  for  the 
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early  detection  of  glaucoma.  This 
section  also  provides  that  the  screening 
examinations  that  are  to  be  covered 
under  Medicare  are  to  be  furnished  by 
or  under  the  direct  supervision  of  an 
optometrist  or  ophthalmologist  who  is 
legally  authorized  to  furnish  these 
services  under  State  law  (or  the  State 
regulatory  mechanism  provided  by  State 
law)  of  the  State  in  which  the  services 
are  furnished.  These  are  services  that 
would  otherwise  be  covered  if  furnished 
by  a  physician  or  as  incident  to  a 
physician's  professional  service.  We 
also  proposed  incorporating  this 
language  in  §410.23. 

We  used  the  term  "eligible 
beneficiaries"  to  indicate  who  may 
qualify  for  the  new  screening  glaucoma 
benefit,  and  we  proposed  defining  that 
term  to  include — individuals  with 
diabetes  mellitus,  individuals  with  a 
family  history  of  glaucoma,  and  African- 
Alnericans  age  50  and  over.  As 
explained  in  the  August  2  proposed 
rule,  based  on  our  review  of  the  medical 
literature,  and  consultation  with  staff  of 
the  National  Eye  Institute  and 
representatives  of  the  American 
Academy  of  Ophthalmology  and  the 
American  Optometric  Association,  we 
interpreted  the  statutory  language, 
"individuals  determined  to  be  at  high 
risk  for  glaucoma"  to  include  Medicare 
beneficiaries  who  are  African- 
Americans  age  50  and  over. 

We  felt  that  the  medical  evidence 
available  at  this  time  was  only  sufficient 
to  support  inclusion  of  African- 
Americans  age  50  and  over  in  the 
statutory  "high  risk"  category,  in 
addition  to  individuals  with  diabetes 
and  those  with  a  family  history  of 
glaucoma  who  are  covered  separately 
under  the  new  screening  benefit. 
However,  we  specifically  solicited 
public  comment  on  the  appropriateness 
of  including  other  individuals  in  the 
statutory  definition  of  "high  risk"  for 
glaucoma,  with  supporting 
documentation  from  medical  literatiue. 

Section  102(b)  of  the  BIPA  provides 
that  the  glaucoma  screening 
examination  is  to  be  furnished  by  or 
under  the  direct  supervision  of  an 
ophthalmologist  or  optometrist  who  is 
legally  authorized  to  furnish  such 
services  imder  State  law  or  regulation  in 
which  the  services  are  furnished.  We 
proposed  defining  the  term  "direct 
supervision"  as  that  term  is  defined  in 
§410.32(b)(3)(ii)  for  purposes  of  the 
oversight  of  covered  diagnostic 
laboratory  services  as  they  are 
performed  in  the  office  setting. 
Specifically,  for  purposes  of  screening 
glaucoma  we  proposed  defining  the 
term  "direct  supervision"  to  mean  that 
the  ophthalmologist  or  optometrist  must 


be  present  in  the  office  suite  and 
immediately  available  to  furnish 
assistance  and  direction  throughout  the 
performance  of  the  procedure.  The 
definition  states  that  the  term  "direct 
supervision"  does  not  mean  the  . 
physician  must  be  present  in  the  room 
when  the  procedure  is  performed. 

We  also  proposed  conforming  changes 
to  specify  an  exception  to  the  list  of 
examples  of  routine  physical  checkups 
excluded  from  coverage  in 
§S  411.15(a)(1)  and  411.15(k)(9)  for 
glaucoma  screening  examinations  that 
meet  the  fi^uency  limitation  and  the 
conditions  for  coverage  that  we  are 
specifying  under  new  §  410.23. 

We  received  six  comments  that 
generally  supported  the  proposal  to 
implement  section  102  of  BIPA  that 
provides  for  Medicare  coverage  of 
screening  for  glaucoma.  Four  of  these 
comments  were  submitted  by  national 
medical  associations,  one  was  submitted 
by  a  pharmaceutical  company,  and 
another  was  provided  by  a  consulting 
group.  Only  one  commenter  had  a 
suggestion  for  revising  the  specific 
coverage  provisions  of  the  proposal. 

Comment:  One  commenter  responded 
to  our  invitation  to  the  public  in  the 
proposed  rule  to  submit  comments  on 
the  question  of  whether  it  might  be 
appropriate  to  include  other  individuals 
(and  not  just  African-Americans  over 
age  50)  in  the  statutory  definition  of 
those  at  "high  risk"  for  glaucoma.  First, 
the  commenter  cites  an  article  from  the 
medical  literature  that  notes  that  "one  of 
the  clearest  factors  relating  to  increased 
glaucoma  prevalence  is  age."  (Gilchrist. 
Ophthalmic  Physiol  Opt  2000)  Second, 
the  commenter  refers  to  other  eye 
experts  in  the  research  of  the 
epidemiology  of  glaucoma  who  have 
suggested  that  "the  appropriate  age  at 
which  screening  might  be  most  effective 
is  6  to  10  years  yoimger  among  those  of 
African  descent  because  of  the  earlier 
onset  of  disease."  (Quigley  and  Vitale. 
Invest  Ophthalmol  Vis  Sci  1997)  Third, 
the  commenter  states  that  the  latter 
conclusion  is  supported  by  data 
shovtring  that  in  African-Americans  who 
eventually  develop  glaucoma,  the 
disease  is  present  in  25  percent  by  age 
54,  50  percent  by  age  65,  and  75  percent 
by  age  75.  The  commenter  cites  from  the 
same  Quigley  article  that  comparable 
ages  for  these  percentages  of  disease 
development  in  non-African-Americans 
are  64,  72,  and  81  years,  respectively. 
Finally,  the  commenter  concludes  that 
this  literature  supports  a  policy  that 
would  provide  the  glaucoma  screening 
benefit  for  non- African  Americans  at  an 
age  6  to  10  years  older  than  for  African- 
Americans  (for  example,  50  years  of 


age),  or  beginning  at  age  56  to  60  years 
of  age. 

Response:  We  believe  that  the 
conunenter  has  not  interpreted  the 
results  of  the  Quigley  and  Vitale  studies 
correctly.  The  article  by  Quigley  and 
Vitale  reported  the  results  of  a  meta- 
analysis and  statistical  modeling  to 
estimate  the  prevalence  and  incidence 
of  glaucoma.  In  general,  results  from 
meta-analysis  and  remodeling  are  often 
limited  by  the  quality  and  comparability 
of  the  original  source  data.  In  the 
proposed  rule,  we  used  data  reported 
direcUy  &t)m  the  Baltimore  Eye  Study 
(Tielsch,  et  al.  JAMA  1991)  and  the 
Beaver  Dam  Eye  Study  (Klein,  et  al. 
JAMA  1992),  two  of  the  largest 
published  studies  on  glaucoma.  These 
studies  indicated  that  the  prevalence  of 
glaucoma  in  non- African- Americans 
starts  to  increase  after  the  age  of  65  to 
70  years,  whereas  the  prevalence 
increases  much  earlier  in  African- 
Americans.  Our  decision  to  include 
African- Americans  in  the  statutory 
category  of  those  at  "high  risk"  for 
glaucoma  was  based  on  these  studies 
and  the  increased  prevalence  of 
glaucoma  in  African-Americans. 

Although  we  have  decided  not  to  add 
new  populations  to  the  definition  of 
high  risk  at  this  time,  the  comment  does 
raise  the  issue  of  how  we  should  revise 
the  definition  in  the  future,  if  there  is 
evidence  to  do  so.  We  have  decided  to 
revise  the  proposed  language  in 
§  410.23(a)(2)  so  that  it  specifically 
refers  to  "individuals  in  the  following 
high  risk  categories"  to  make  it  more 
consistent  with  the  statute.  This  new 
structure  for  the  regulation  language 
will  permit  CMS  to  more  easily  add 
high  risk  groups  to  the  glaucoma 
screening  benefit  through  the 
rulemaking  process  should  the  evidence 
in  the  medical  literature  warrant  it. 

Payment  for  Glaucoma  Screening 

We  believe  that  services  provided  as 
part  of  glaucoma  screening  will  often 
overlap  with  services  a  physician 
provides  during  a  patient  encounter  for 
ophthalmological  services  without 
requiring  any  additional  work  or 
practice  expense.  Therefore,  we 
proposed  bundling  payment  for 
glaucoma  screening  when  it  is  provided 
on  the  same  day  as  an  evaluation  and 
management  (E/M)  service  or  when  it  is 
provided  as  part  of  any  ophthalmology 
service.  In  instances  when  glaucoma 
screening  is  the  only  service  provided  or 
when  it  is  provided  as  part  of  an 
otherwise  non-covered  service  (for 
example.  CPT  code  99397,  preventive 
services  visit,)  we  proposed  the 
following  HCPCS  codes  and  payments: 
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Gxxx5,  Glaucoma  Screening  Furnished 
by  a  Physician  for  High  Risk  Patients. 

For  physician  work  and  for 
malpractice,  we  proposed  work  and 
malpractice  RVUs  of  0.45  and  0.02, 
respectively,  by  crosswalking  these 
values  from  CPT  code  99212.  Gxxx6, 
Glaucoma  Screening  Furnished  Under 
the  Direct  Supervision  of  a  Physician  for 
High  Risk  Patients. 

For  physician  work  and  for 
malpractice,  we  believe  this  new  HCPCS 
code  represents  a  level  of  work 
comparable  to  other  E/M  services 
performed  "incident  to"  a  physician's 
service  and  therefore  proposed  to 
crosswalk  the  work  and  malpractice 
RVUs  from  CPT  code  99211  (E/M 
service  that  may  not  require  the 
presence  of  a  physician)  which  are  0.17 
and  0.01,  respectively. 

For  non-facility  settings,  we  proposed 
the  following  practice  expense  inputs 
for  both  of  the  above  HCPCS  Codes- 
clinical  staff  time-certified  ophthalmic 
medical  technologist/certified 
ophthalmic  technician/registered  nurse: 
five  minutes;  equipment:  screening  lane; 
and  supplies:  ophthalmology  visit 
supply  package. 

Comment:  We  received  a  comment 
from  the  American  Academy  of 
Ophthalmology  (AAO)  agreeing  with 
our  decision  to  bundle  glaucoma 
screening  with  other  E/M  services  and 
with  our  decision  to  create  two  levels  of 
glaucoma  screening  services  based  on 
whether  or  not  the  physician  performed 
the  evaluation.  The  AAO  also  agreed 
with  our  proposal  regarding  RVUs  for 
glaucoma  screening  performed 
"incident  to"  but  commented  that  the 
level  of  payment  for  glaucoma  screening 
performed  by  a  physician  was  too  low. 
They  believe  that  payment  rate  should 
be  a  blend  between  CPT  codes  99202 
(Office  or  other  outpatient  visit  for 
evaluation  and  management  of  a  new 
patient)  and  99213  (Office  or  other 
outpatient  visit  for  evaluation  and 
management  of  an  established  patient). 
This  is  based  on  the  expectation  that 
some  patients  receiving  the  service  will 
be  "new"  patients  to  the 
ophthalmologist  while  others  will  have 
previously  seen  the  ophthalmologist 
and  therefore  be  "established"  patients. 

The  AAO  proposes  that  for  2002. 
payment  be  equivalent  to  CPT  code 
99202  for  both  physician  work  and 
practice  expense,  that  for  2003,  payment 
be  equivalent  to  a  4.4  percent/95.6 
percent  blend  of  CPT  codes  99202  and 
99213  for  both  physician  work  and 
practice  expense,  that  for  2004,  payment 
be  equivalent  to  a  blend  of  4.5  percent/ 
95.5  percent  blend  of  CPT  codes  99202/ 
99213,  and  that  for  2005  and  thereafter, 
payment  be  equivalent  to  a  blend  of  4.6 


percent/95.4  percent  of  CPT  codes 
99202/99213.  The  AAO  believes  that  the 
amount  of  history,  physical 
examination,  and  medical  decision 
making  required  for  glaucoma  screening 
approximates  the  amount  of  history, 
physical  examination  and  medical 
decision  making  required  for  CPT  code 
99202  at  the  time  of  the  first  glaucoma 
screening  and  approximates  the  amount 
of  history,  physical  examination,  and 
medical  decision  making  required  for 
99213  at  the  time  of  subsequent 
glaucoma  screenings. 

The  American  Optometric 
Association  (AOA)  echoed  the  AAO's 
comments  concerning  the  crosswalk  for 
physician  work.  They  also  noted  that 
the  practice  expense  inputs  should  be 
crosswalked  to  the  intermediate 
ophthalmologic  codes. 

Response:  We  are  finalizing  our 
proposal  to  assign  0.45  work  RVUs  and 
.02  malpractice  RVUs  to  Gxxx5, 
glaucoma  screening  performed  by  a 
physician  (now  G0117).  This  service  is 
a  screening  service  and  therefore  cannot 
be  easily  compared  to  the  key 
components  of  a  level  III  evaluation  and 
management  service  (CPT  code  99213). 
We  also  believe  that  the  vast  majority  of 
beneficiaries  receiving  this  service  will 
be  patients  who  have  been  previously 
seen  by  the  ophthalmologist  performing 
the  service  and,  therefore,  CPT  code 
99202  would  not  be  an  appropriate 
crosswalk  for  this  service.  We  believe 
the  work  required  for  this  service  is 
similar  whether  or  not  the  patient  is 
"new"  or  "established".  Patients 
undergoing  a  screening  service  have  no 
chief  complaint  or  history  of  present 
illness.  To  perform  this  service,  the  only 
historical  information  required  is  a 
determination  as  to  whether  the 
beneficiary  meets  the  criteria  in  the  law, 
(for  example,  is  at  high  risk  for 
glaucoma).  Therefore,  the  requirements 
for  taking  a  history  are  actually  less  than 
the  requirements  of  CPT  code  99212. 
Additionally,  the  physical  examination 
requirements  are  specified  in  the  statute 
and  are  similar  to  Uie  requirements  of 
CPT  code  99212.  Furthermore,  the  vast 
majority  of  patients  undergoing 
screening  will  not  have  glaucoma,  so  the 
typical  screening  service  will  require 
routine  medical  decision  making.  For 
those  few  patients  with  glaucoma  who 
will  need  to  schedule  a  return  visit,  the 
medical  decision  making  is 
straightforward.  Therefore,  the 
glaucoma  screening  requirements  are 
similar  to  CPT  code  99212.  Our  decision 
to  assign  0.45  work  RVUs  to  this  service 
is  also  consistent  with  the  time  required 
to  perform  the  service  and  places  it  in 
correct  rank  order  with  regard  to  other 
screening  services  payable  under 


Medicare.  We  have  decided  to  accept 
the  recommendation  of  AOA  on  practice 
expense  inputs  and  will  crosswalk  the 
inputs  from  CPT  code  92012,  brief 
ophthalmic  exam  performed  on  an 
established  patient,  rather  than  using 
the  practice  expense  inputs  from  CPT 
codes  99202  and  99213  as  suggested  by 
AAO. 

Because  we  received  no  comments  on 
the  RVUs  for  the  Gxxx6  code,  Glaucoma 
Screening  Furnished  Under  the  Direct 
Supervision  of  a  Physician  for  High  Risk 
Patients  (now  G0118),  we  will 
implement  this  as  proposed  and  will 
assign  .17  work  RVUs  and  .01 
malpractice  RVUs.  For  practice  expense, 
we  will  also  crosswalk  this  code  to  CPT 
92012. 

Comment:  Several  commenters  noted 
that  medical  technicians  do  not  have  the 
education  or  training  to  provide 
screening  glaucoma  services.  One 
commenter  noted  that  ophthalmic 
medical  personnel  (OMP)  are  not 
licensed  by  State  regulatory  agencies 
and  are  precluded  from  ordering 
medications,  including  eyedrops.  The 
commenter  states  that,  according  to  the 
Joint  Commission  on  Allied  Health 
Persoimel  in  Ophthalmology  and  the 
Association  of  Technical  Personnel  in 
Ophthalmology,  OMPs  cannot  be 
independent  practitioners,  cannot 
diagnose  or  treat  eye  disorders  and 
cannot  prescribe  medications.  Since  a 
dilated  eye  exam  requires  medication, 
the  OMP  cannot  perform  the  exam 
without  the  patient  first  being  seen  by 
an  ophthalmologist  or  optometrist. 

Response:  The  regulation  is  drafted 
based  on  the  statutory  provision; 
however,  it  does  not  supersede  any 
State  laws  or  licensing  requirements. 

Result  of  Evaluation  of  Comments 

We  are  adopting  our  proposal  to 
include  only  African-Americans  age  50 
and  over  in  the  statutory  category  of 
those  at  "high  risk"  for  glaucoma.  We 
are  revising  the  regulation  in 
§  410.23(a)(2)  to  read  "Eligible 
beneficiary  means  individuals  in  the 
following  high  risk  categories."  This 
should  allow  CMS  to  more  easily  add 
high  risk  groups  by  rulemaking  should 
the  medical  evidence  warrant  it. 

For  G0117    Glaucoma  Screening  for 
High  Risk  Patients  Furnished  by  an 
Optometrist  or  Ophthalmologist — ^we 
will  assign  0.45  work  RVUs,  .02 
malpractice  RVUs  and  we  will 
crosswalk  practice  expense  inputs  frt)m 
CPT  code  92012. 

ForGOllS    Glaucoma  Screening  for 
High  Risk  Patients  Furnished  Under  the 
Direct  Supervision  of  an  Optometrist  or 
Ophthalmologist — ^we  will  assign  .17 
work  RVUs  and  .01  malpractice  RVUs. 
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For  practice  expense  we  will  also 
crosswalk  this  code  to  CPT  code  92012. 

D.  Screening  Colonoscopy 

Before  the  enactment  of  the  BIPA, 
sections  1861(pp)(l)(C)  and 
1834(d)(3)(E)  of  the  Act  authorized 
Medicare  coverage  of  screening 
colonoscopies  once  every  2  years  for 
individuals  at  high  risk  for  colorectal 
cancer.  Individuals  not  at  high  risk  for 
colorectal  cancer  did  not  qualify  for 
coverage  of  screening  colonoscopies 
imder  the  colorectal  cancer  screening 
benefit,  but  they  did  qualify  for  coverage 
of  other  colorectal  cancer  screening 
examinations  specified  in  the  statute. 
These  other  examinations  that  were 
covered  for  individuals  not  at  high  risk 
for  colorectal  cancer  included  screening 
fecal-occult  blood  tests,  screening 
flexible  sigmoidoscopies,  and  screening 
bariiun  enema  examinations  at  certain 
frequency  intervals  specified  in  the 
statute  and  the  regulations  at  §  410.37 
(Colorectal  cancer  screening  tests). 

Section  103  of  the  BIPA  amended 
sections  1861(pp)(l){C), 
1834(d)(2)(E)(ii),  and  1834(d)(3)(F)  of 
the  Act  to  add  coverage  of  screening 
colonoscopies  once  every  10  years  for 
individuals  not  at  high  risk  for 
colorectal  cancer.  However,  in  the  case 
of  an  individual  who  is  not  at  high  risk 
for  colorectal  cancer,  but  who  has  had 
a  screening  flexible  sigmoidoscopy 
within  the  last  4  years,  the  statute 
provides  that  payment  may  be  made  for 
a  screening  colonoscopy  only  after  at 
least  47  months  have  passed  following 
the  month  in  which  the  last  screening 
flexible  sigmoidoscopy  was  performed. 
In  addition,  the  statute  provides  that,  in 
the  case  of  an  individual  who  is  not  at 
high  risk  for  colorectal  cancer  but  who 
does  have  a  screening  colonoscopy 
performed  on  or  after  July  1,  2001, 
payment  may  be  made  for  a  screening 
flexible  sigmoidoscopy  only  after  at 
least  119  months  have  passed  following 
the  month  in  which  the  last  screening 
colonoscopy  was  performed. 

In  view  of  the  statutory  changes,  we 
are  conforming  §§  410.37(e)  and 
410.37(g)  (related  to  limitations  on 
coverage  of  screening  colonoscopies  and 
screening  flexible  sigmoidoscopies)  to 
make  them  consistent  with  the  new 
provisions  of  the  statute  that  have  been 
implemented  through  manual 
provisions  of  the  Medicare  Carriers 
Manual,  the  Medicare  Intermediary 
Manual  Part  m,  and  the  Medicare 
Hospital  Manual  in  transmittal  numbers 
6097, 1824,  and  7069,  respectively,  in 
February  2001. 


Payment  for  Screening  Colonoscopy 

Pajrment  for  screening  colonoscopy 
will  be  made  under  HCPCS  code  G0121: 
colorectal  screening;  colonoscopy  for  an 
individual  not  meeting  criteria  for  high 
risk.  As  with  current  code  G0105, 
screening  colonoscopy  for  an  individual 
at  high  risk,  payment  will  be  made  at 
the  level  for  a  diagnostic  colonoscopy, 
CPT  code  45378,  because  the  work  is 
the  same  whether  a  procedure  is 
screening  or  diagnostic.  As  the  statute 
requires  that,  for  both  individuals  who 
are  or  are  not  at  high  risk,  if,  during  the 
course  of  the  screening  colonoscopy,  a 
lesion  or  growth  is  detected  that  results 
in  a  biopsy  or  removal  of  the  growth,  the 
appropriate  diagnostic  procedure 
classified  as  colonoscopy  with  biopsy  or 
removal  should  be  billed  and  paid 
rather  than  HCPCS  code  G0105  or 
G0121. 

We  received  four  comments  in 
support  of  the  proposal  to  conform  the 
regiilations  to  the  Medicare  law 
implementing  the  new  screening 
colonoscopy  provision  (section  103  of 
the  BIPA)  for  individuals  not  at  high 
risk  for  colorectal  cancer.  One  of  the 
commenters,  however,  did  have  a 
suggestion  for  how  we  could  improve 
the  manual  instructions  that  we  issue  to 
our  carriers  on  this  subject. 

Comment:  The  conunenter  suggests 
that  we  instruct  our  Medicare  carriers  to 
identify  which  International 
Classification  of  Diseases — Volmne  Nine 
(ICD-9)  codes  are  acceptable  to  use  in 
conjimction  with  the  interim  G0121 
code  that  has  been  proposed  for  billing 
for  covered  screening  colonoscopies 
performed  for  individuals  not  at  high 
risk  for  colorectal  cancer.  The 
conunenter  stated  that  our  failure  to  do 
this  for  screening  flexible 
sigmoidoscopy  code  GO  104  in  the 
billing  instructions  we  issued  to  our 
carriers  in  1998  created  problems  for 
everyone  concerned  because  individual 
carriers  adopted  a  variety  of  acceptable 
ICD-9  codes,  but  did  not  inform  the 
public  under  what  circiunstances  the 
examinations  were  covered  and  when 
they  were  not. 

Response:  We  are  not  aware  of  the 
problems  stated  above  with  respect  to 
the  Medicare  billing  codes  for  screening 
flexible  sigmoidoscopies  in  1998.  In 
addition,  we  have  not  received  any 
complaints  about  the  new  billing 
instructions  that  we  released  to  our 
carriers  in  February  of  this  year  in 
conjunction  with  the  interim  G0121 
code  that  was  issued  (effective  July  1, 
2001)  for  use  in  billing  for  screening 
colonoscopies  for  individuals  not  at 
high  risk  for  colorectal  cancer.  Since 
individuals  who  might  qualify  for 


coverage  imder  this  new  screening 
benefit  are  those  who  would  not  be  at 
"high  risk"  for  colorectal  cancer,  it  is 
not  clear  to  us  why  the  physician  billing 
for  the  service  would  need  to  provide 
any  ICD-9  code  for  the  examination  to 
the  carrier  for  Medicare  payment  to  be 
made.  We  do  not  require  that  such 
information  be  submitted  to  the  carrier 
at  the  present  time  in  these 
circumstances. 

Result  of  Evaluation  of  Comments 

We  are  implementing  our  proposal  as 
stated  above.  In  view  of  the  comment, 
we  will  review  the  matter,  and  we  will 
take  any  necessary  action  that  might  be 
deemed  appropriate. 

E.  Medical  Nutrition  Thempy 

Section  105  of  the  BIPA  amended 
section  1861(s){2)  of  the  Act  to  authorize 
Medicare  Part  B  coverage  of  medical 
nutrition  therapy  (MNT)  for  certain 
beneficiaries  who  have  diabetes  or  a 
renal  disease,  effective  for  services 
furnished  on  or  after  January  1,  2002. 
This  new  benefit  is  similar  to  a  benefit 
initially  established  by  section  4105  of 
the  BBA  as  a  component  of  the  diabetes 
outpatient  self-management  training 
(DSMT)  benefit.  The  DSMT  benefit, 
described  at  section  1861(qq)  of  the  Act, 
is  a  comprehensive  diabetes  training 
program,  of  which  nutrition  training  is 
only  one  component. 

Consistent  with  section  105(a)(3)  of 
the  BIPA,  we  considered  the  protocols 
of  the  American  Dietetic  Association 
(ADA)  and  the  National  Kidney 
Foimdation  (NKF)  regarding  medical 
nutrition  therapy  training  for  both 
diabetes  and  renal  disease  in  order  to 
establish  criteria  for  coverage  of  these 
services.  Because  the  protocols  were 
inconclusive  with  respect  to  duration 
and  frequency  issues,  we  proposed  to 
determine  the  duration  and  frequency  of 
the  benefit  through  the  NCD  process 
rather  than  through  the  rulemaking 
process. 

We  proposed  to  set  forth  the 
provisions  regarding  medical  nutrition 
therapy  at  Part  410,  subpart  G  and  at 
§  414.64.  The  MNT  provisions  of  the 
final  rule  follow. 

Definitions  (§410.1 30) 

We  defined  "renal  disease"  for  the 
purpose  of  this  benefit  as  only  chronic 
renal  insufficiency  and  post-transplant 
care  provided  after  discharge  frt)m  the 
hospital.  We  proposed  to  limit  post- 
transplant  care  to  care  furnished  within 
6  months  after  discharge  from  the 
hospital,  if  the  transplant  is  viable  and 
effective,  because,  under  such 
conditions,  we  believe  the  beneficiary 
would  no  longer  have  renal  disease  and 
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would  not  be  eligible  to  receive  the 
benefit  under  the  statutory  provision. 
We  specifically  solicited  comments  on 
this  proposed  time  period,  and 
requested  that  the  commenters  support 
their  comments  with  articles  from 
medical  journals.  We  also  established 
definitions  of  "diabetes",  "renal 
disease",  and  "chronic  renal 
insiifficiency"  for  the  purpose  of  this 
benefit  using  definitions  h'om  the 
Institute  of  Medicine  report,  "The  Role 
of  Nutrition  in  Maintaining  Health  in 
the  Nation's  Elderly,"  published  in 
2000. 

We  proposed  defining  "episode  of 
care"  as  a  time  period  not  to  exceed  12 
months,  starting  with  the  assessment 
(based  on  a  referral  from  a  physician), 
and  including  all  covered  interventions. 
Finally,  in  accordance  with  the  statute, 
we  defined  MNT  services  as  nutritional 
diagnostic,  therapy,  and  counseling 
services  provided  by  a  registered 
dietitian  or  nutrition  professional  for  the 
purpose  of  managing  disease. 

Medical  Nutrition  Therapy  (§410.1 32) 

At  §41 0.1 32(a).  we  proposed  the 
conditions  for  coverage  of  MNT 
services.  Specifically,  we  proposed  that 
Medicare  Part  B  pay  for  MNT  services 
furnished  by  a  registered  dietitian  or 
nutrition  professional  as  defined  in 
§410.134  when  the  beneficiary  is 
referred  for  the  service  by  the 
beneficiary's  treating  physician.  We 
proposed  to  limit  the  definition  of 
physician  to  "treating  physician"  to 
ensure  that  the  physician  establishing 
the  need  for  MNT  is  actually  treating  the 
beneficiary  for  a  covered  chronic 
disease  and  that  the  therapy  is 
coordinated  with  the  care  being 
provided  by  the  treating  physician. 

We  proposed  that  the  services  covered 
consist  of  nutritional  assessment, 
interventions,  reassessment,  and  follow- 
up  interventions.  We  chose  not  to  define 
the  specific  components  of  the  benefit 
in  more  detail  because  we  anticipated 
that  registered  dietitians  and 
nutritionists  would  use  nationally 
recognized  protocols,  such  as  those 
developed  by  the  ADA,  as  they  normally 
would  in  their  practice.  As  previously 
mentioned,  we  also  proposed  to  use  the 
NCD  process  to  develop  duration  and 
frequency  limits. 

At  §  410.132(b),  we  set  forth  the 
coverage  limitations  for  MNT  services. 
In  accordance  with  section 
1861(s)(2)(V)(ii)  of  the  Act,  we  provided 
that  MNT  services  would  not  be  covered 
for  beneficiaries  on  dialysis  for  end- 
stage  renal  disease.  We  did  not  exclude 
all  beneficiaries  who  are  diagnosed  with 
end-stage  renal  disease  because  a  few 
individuals  with  end-stage  renal  disease 


do  not  receive  maintenance  dialysis, 
and  the  statute  specifically  excludes 
beneficiaries  receiving  maintenance 
dialysis  under  section  1881  of  the  Act. 
The  other  provisions  of  this  section 
outlined  the  coordination  of  referrals  for 
MNT  for  diabetes  and  renal  disease,  and 
coordination  of  MNT  and  DSMT 
services. 

Eligibility  for  MNT  services  will  be 
dependent  upon  diagnoses  and  referrals 
made  by  the  treating  physician.  At 
§  410.132(c),  we  proposed  that  referral 
only  be  made  by  the  treating  physician 
when  the  beneficiary  has  been 
diagnosed  with  diabetes  or  a  renal 
disease,  with  documentation 
maintained  by  the  referring  physician  in 
the  beneficiary's  medical  record. 
Referrals  must  be  made  for  each  episode 
of  care. 

At  §  410.132(d),  we  discussed 
requirements  regarding  reassessment 
and  follow-up  interventions. 
Specifically,  we  proposed  that 
reassessments  and  follow-up 
interventions  would  only  be  covered 
when  the  referring  physician 
determined  that  there  was  a  change  of 
diagnosis  or  medical  condition  within 
an  episode  of  care  that  made  a  change 
in  diet  necessary. 

Provider  Qualifications  (§410.134) 

The  BIPA  specifies  how  we  must 
define  "registered  dietitian  or  nutrition 
professional"  for  the  purposes  of  this 
benefit,  and  allows  for  the 
grandfathering  of  nutrition  professionals 
licensed  or  certified  by  States  at  the 
time  of  its  enactment.  The  proposed 
qualifications  for  a  registered  dietitian 
or  nutrition  professional  are  set  forth  at 
§410.134,  and  include  alternative 
criteria  for  recognition  of  registered 
dietitians  in  States  that  do  not  provide 
for  licensure  or  certification  of  these 
individuals. 

We  received  nearly  1,000  comments 
on  the  MNT  portion  of  the  proposed 
rule.  The  most  frequently  received 
comments  concerned:  the  definitions  of 
diabetes,  renal  disease,  and  treating 
physician;  the  coordination  of  the 
diabetes  self-management  training  and 
MNT  benefits;  and  proposed 
reimbursement.  We  also  received 
comments  about  provider  qualifications. 

Comment:  We  received  a  large 
number  of  comments  that  stated  we  had 
defined  diabetes  and  renal  disease  too 
narrowly  and  asked  for  further 
clarification  of  the  definitions. 

Response:  Our  definition  of  diabetes 
does  not  specifically  state  how 
physicians  should  perform  lab  tests  to 
determine  if  a  beneficiary  should  be 
diagnosed  with  diabetes.  However,  as 
with  the  national  protocols  for  medical 


nutrition  therapy,  we  assume  that 
physicians  will  conduct  tests  in 
accordance  with  nationally  accepted 
clinical  guidelines,  which  require 
testing  on  multiple  occasions  to 
determine  a  diagnosis  of  diabetes.  We 
are  clarifying  oiu  definition  of  diabetes 
by  adding  a  sentence  to  further  explain 
the  etiology  of  the  disease.  We  also  have 
extended  coverage  to  include  gestational 
diabetes  for  the  few  Medicare 
beneficiaries  who  would  need  such 
coverage.  We  believe  that  we  do  not 
have  the  statutory  authority  to  extend 
coverage  to  beneficiaries  who  have  not 
yet  been  diagnosed  with  diabetes. 

We  also  expand  the  definition  of  renal 
disease  in  this  final  rule.  First,  we 
clarify  that  beneficiaries  with  end-stage 
renal  disease  who  are  not  receiving 
dialysis  are  eligible  for  the  service.  In 
addition,  we  have  expanded  the  time 
period  in  which  we  will  cover  MNT  for 
beneficiaries  who  have  received  a  renal 
transplant  to  36  months,  to  bring  the 
coverage  into  conformance  with  the 
Medicare  eligibility  period  for 
individuals  under  age  65. 

Comment:  A  few  conunenters 
requested  that  we  change  our  definition 
for  renal  disease  to  encompass  all 
patients  with  glomerular  filtration  rates 
(GFR)  below  60.  The  GFR  is  the 
measiu-ement  of  renal  function  and  has 
a  range  in  normal  adult  males  of  98  to 
150  ml/min/1.7m^  and  in  normal  adult 
females  of  106  to  132  ml/min/l.?^.  The 
commenters  believe  that  we  did  not 
fulfill  the  intent  of  the  Congress. 

Response:  We  disagree  with  the 
comment.  Neither  the  BIPA  nor  its 
legislative  history  indicates  any  specific 
intention  regarding  how  to  define  renal 
disease  for  purposes  of  eligibility  for 
this  benefit.  Section  4108  of  the  BBA 
required  the  Department  of  Health  and 
Human  Services  to  contract  with  the 
National  Academy  of  Sciences  (NAS)  to 
examine  the  benefits  and  costs 
associated  with  extending  Medicare 
coverage  for  certain  services,  including 
medical  nutrition  therapy.  We  believe 
the  NAS  Institute  of  Medicine  (lOM) 
report.  "The  Role  of  Nutrition  in 
Maintaining  Health  in  the  Nation's 
Elderly,"  published  in  2000,  provides  a 
reasonable  definition  for  determining 
the  scope  of  the  benefit.  In  that  report, 
"renal  disease"  is  defined  as  chronic 
renal  insufficiency,  end-stage  renal 
disease,  and  the  heneficiary's  condition 
following  renal  transplant.  The  GFR  rate 
for  chronic  renal  insufficiency  (GFR  of 
13  to  50  nil/min/1.73m^)  used  in  the 
proposed  rule  was  also  in  the  lOM 
report. 

The  lOM  report  did  not  cover  the 
period  of  time  MNT  should  be  available 
to  beneficiaries  following  a  renal 
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transplant.  The  Congress  has  authorized 
us  to  provide  a  reasonable  interpretation 
of  how  much  coverage  will  be  provided 
for  beneficiaries  after  renal  transplant. 

The  suggested  eligibility  criterion  of  a 
GFR  imder  60  suggested  by 
commentators  appears  to  be  too 
expansive,  because  typically  the  GFR  for 
beneficiaries  after  they  receive  a 
transplant  never  goes  above  60.  We  also 
received  comments  recommending  that 
we  match  om  coverage  to  the  length  of 
time  an  under-65  beneficiary  is  entitled 
to  post-transplant  coverage.  We  agree 
that  this  is  a  reasonable  criterion  for  o\u 
coverage  of  MNT  services  for  post-renal- 
transplant  beneficiaries. 

Comment:  We  received  a  large 
number  of  comments  expressing 
concern  about  our  use  of  the  term 
"treating  physician".  Most  commenters 
believe  that  the  term  does  not  include 
both  primary  care  physicians  and 
specialists.  One  commenter  believes  we 
exceeded  our  statutory  authority.  Also, 
some  commenters  believe  that  we 
should  allow  any  physician  to  provide 
a  referral  for  the  service. 

Response:  We  did  not  intend  to 
exclude  primary  care  physicians  from 
the  term  "treating  physician".  In  this 
final  rule,  we  now  define  the  term 
"treating  physician"  to  mean  the 
primary  care  physician  or  specialist 
coordinating  care  for  the  beneficiary 
with  diabetes  or  renal  disease. 

Regarding  oiu  statutory  authority,  the 
statute,  as  amended  at  section 
1861(s)(2)(V)(iii)  of  the  Act,  clearly 
states  that  the  Secretary  has  authority  to 
impose  other  criteria,  after  considering 
protocols  established  by  dietetic  or 
nutrition  professional  organizations. 
Requiring  referral  by  the  treating 
physician  is  within  this  statutory 
authority.  We  continue  to  believe  that 
we  must  assiu«  the  quality  of  services 
received  by  Medicare  beneficiaries. 
Therefore,  our  coverage  guidelines  must 
require  coordination  of  care  for 
beneficiaries  with  chronic  diseases  in 
order  to  assure  that  quality.  We  have  not 
changed  the  final  rule  to  allow  any 
physician  to  make  the  referral  for  MNT. 

Comment:  We  also  received 
comments  concerning  the  definition  of 
the  benefit  and  episode  of  care. 

Response:  As  stated  in  the  proposed 
rule,  we  relied  on  the  national  dietetic 
therapy  protocols  of  major  organizations 
to  define  the  basic  benefit.  In  seeking  to 
understand  the  reason  for  these 
comments,  we  discovered  that  the  use  of 
the  term  "reassessment  and  follow-up 
interventions"  in  §§  410.132(a)  and  (d) 
was  confiising  to  many  commenters.  In 
the  national  protocols,  reassessments 
and  follow-up  interventions  are  always 
considered  part  of  the  basic  service.  In 


the  proposed  rule,  we  had  used  the 
terms  to  define  a  special  circumstance 
that  happens  only  when  a  beneficiary 
has  a  change  in  medical  condition  or 
diagnosis. 

In  this  final  rule,  we  clarify  our  policy 
by  eliminating  the  use  of  the  terms 
"reassessment"  and  "follow-up 
interventions".  We  also  have  changed 
the  language  slightly  in  several  other 
parts  of  the  final  rule  to  help  clarify  our 
intent,  such  as  adding,  "treatment 
regimen"  as  another  reason  why  we 
would  allow  additional  coverage  in 
special  circumstances.  Our  definition  of 
"episode  of  care"  (except  in  the  case  of 
coordination  of  services  with  initial 
DSMT  and  gestational  diabetes)  is  based 
on  our  intent  to  pay  providers  of  the 
service  more  efficiently  by  conforming 
the  definition  to  our  claims  processing 
requirements.  Oiu  intent  continues  to  be 
that  dietitians  and  nutritionists  should 
follow  national  MNT  protocols. 

Comment:  Some  commenters  stated 
that  the  DSMT  and  MNT  benefits  for 
beneficiaries  with  diabetes  should  only 
be  coordinated  to  the  extent  of  reducing 
the  total  of  number  of  MNT  hours  by 
one  hour. 

Response:  In  the  proposed  rule,  we 
assumed  that  all  of  the  MNT  benefit  for 
diabetes  would  be  provided  as  part  of 
the  initial  DSMT  benefit  and  that 
follow-up  DSMT  and  MNT  for  diabetes 
should  be  fully  coordinated.  In  our 
discussions  with  interested 
organizations  concerning  the  amount  of 
services  that  should  be  covered  for  the 
NCD  process,  great  concern  was 
expressed  about  the  coordination  of  the 
DSMT  and  MNT  benefits.  Therefore,  we 
have  spent  a  great  deal  of  time 
researching  this  issue.  We  have  found 
no  evidence  to  date  to  suggest  that  the 
language  of  the  proposed  rule  should  be 
changed  for  this  requirement.  However, 
because  we  are  still  developing  our  NCD 
concerning  the  diuation  and  frequency 
of  the  MNT  benefit,  we  will  continue  to 
consider  any  evidence  that  might  lead  to 
the  conclusion  that  additional  hours 
should  be  covered  when  both  benefits 
are  provided  during  the  same  time 
■period. 

Until  such  time  as  an  NCD  alters  this 
requirement,  if  initial  DSMT  and  MNT 
benefits  for  diabetes  are  provided  in  the 
same  12' month  episode  o(,care,  only  10 
total  hours  of  services  will  be  covered, 
regardless  of  whether  the  hours  are 
covered  as  MNT,  DSMT,  or  a 
combination  of  both.  In  situations  where 
follow-up  DSMT  and  MNT  for  diabetes 
is  provided,  only  the  total  amount  of 
hours  allowed  under  the  MNT  benefit 
will  be  covered.  (The  MNT  cap  will  be 
applied  to  any  DSMT  services  provided 
to  a  beneficiary  during  the  follow-up 


period,  until  such  time  as  an  NCD  alters 
this  requirement.) 

Comment:  We  received  comments 
that  MNT  for  a  diagnosis  of  renal 
disease  and  MNT  for  a  diagnosis  of 
diabetes  should  not  be  fully 
coordinated. 

Response:  In  this  final  rule,  we  are  not 
changing  this  requirement  because  the 
provision  at  §  410.132(d)  (in  this  final 
rule  §410.1 32(b)(5))  afready  provides 
for  additional  coverage  in  this  situation 
and  we  believe  that  additional  coverage 
is  not  necessary.  However,  we  are 
clarifying  that  beneficiaries  receiving 
initial  DSMT  can  receive  the  full  initial 
DSMT  benefit. 

Comment:  One  commenter  was 
concerned  that  providers  that  had 
completed  a  full  course  of  study  of 
dietetics  or  nutrition  after  completion  of 
a  bachelors  degree  would  be  excluded. 
We  also  received  comments  asking  us  to 
clarify  the  requirements  further. 

Response:  We  agree  that  individuals 
that  complete  the  full  course  of  study  of 
an  accredited  dietetics  or  nutrition 
program  after  completion  of  a  bachelor's 
degree  would  still  meet  the  intent  of  the 
legislation.  Therefore,  we  have  altered 
the  regulatory  language  to  include  these 
individuals.  However,  we  will  require 
our  contractors  to  require  the 
practitioner  to  provide  proof  of 
completion  of  the  course  of  study  in 
addition  to  proof  of  receiving  the 
degree. 

In  situations  where  the  individual  is 
credentialed  as  a  registered  dietitian  by 
an  organization  appropriate  for  this 
purpose,  we  will  recognize  that 
credential  as  proof  that  the  individual 
meets  both  the  education  and 
experience  required  in  the  regulation. 
We  have  added  language  at 
§§  410.134(a)  and  (d)  to  change  the  final 
rule. 

Comment:  A  commenter  noted  that 
State  licensure  requirements  vary 
considerably;  providers  will  need  to 
obtain  multiple  licenses  when  they 
perform  services  in  more  than  one  State: 
and  providers  will  have  to  meet 
different  requirements  if  State  licensure 
provisions  change. 

Response:  The  statutory  intent  to 
recognize  State  licensure  and  State 
licensiire  requirements  is  clear.  We 
caimot  require  States  to  have  similar 
licensure  requirements,  recognize 
licensiu^  by  other  States,  or  to  provide 
for  grandfathering  of  providers  when 
State  licensure  laws  change.  Therefore, 
we  have  not  changed  the  final  rule  to 
reflect  these  comments. 
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Payment  for  Medical  Nutrition  Therapy 
(§414.64) 

Section  105(c)  of  the  BIPA  requires 
that  we  pay  for  medical  nutrition 
therapy  services  at  80  percent  of  the 
lesser  of  the  actual  charge  for  the 
services  or  85  percent  of  the  amount 
determined  under  the  physician  fee 
schedule  for  the  same  services  if  the 
services  had  been  furnished  by  a 
physician.  Based  upon  consultation 
with  the  American  Dietetic  Association 
(ADA)  to  assess  the  types  of  resoiu'ce 
inputs  used  to  furnish  a  15-minute 
medical  nutrition  therapy  session  by  a 
registered  dietitian  or  professional 
nutritionist,  we  proposed  the  following: 

For  CPT  code  97802— Medical 
nutrition  therapy;  initial  assessment  and 
intervention,  individual,  face-to-face 
with  the  patient,  each  15  minutes,  we 
did  not  propose  physician  work  RVUs 
for  this  service,  based  on  the  statutory 
provision  that  specifically  provides  that 
medical  nutrition  therapy  services  may 
only  be  furnished  by  registered 
dietitians  or  nutrition  professionals.  For 
practice  expense,  we  proposed  0.47 
RVUs  and.  for  malpractice,  we  proposed 
0.01  RVUs  for  a  total  of  0.48  RVUs. 

For  CPT  code  97803 — Reassessments 
and  intervention,  individual,  face-to- 
face  with  the  patient,  each  15  minutes, 
we  proposed  0.0  work  RVUs.  0.34 
practice  expense  RVUs  and  0.01 
malpractice  RVUs  for  a  total  of  0.35 
RVUs. 

For  CPT  code  97804— Group,  2  or 
more  individuals,  each  30  minutes,  we 
proposed  0.0  work  RVUs,  0,14  practice 
expense  RVUs  and  0.01  malpractice 
RVUs  for  a  total  of  0.15  RVUs.  To 
determine  payment,  the  RVUs  shown 
above  would  need  to  be  multiplied  by 
the  physician  fee  schedule  conversion 
factor  and  0.85  (to  reflect  the  statutory 
requirement  that  payment  be  85  percent 
of  the  amoimt  determined  under  the 
physician  fee  schedule). 

We  also  stated  that,  consistent  with 
the  definition  in  the  CPT's  Physical 
Medicine  Rehabilitation  codes,  a  group 
is  considered  to  be  2  or  more 
individuals  and  that  Medicare  co- 
payments  and  deductibles  would  apply 
for  medical  nutritional  therapy  services. 

Comment:  The  American  Dietetic 
Association  (ADA)  and  many 
individuals  submitted  comments 
concerning  the  proposed  reimbursement 
rate  for  medical  nutrition  therapy 
services.  They  stated  that  the  proposed 
reimbursement  rate  for  these  services  is 
too  low  and  would  result  in  limited 
beneficiary  access  to  these  services 
since  private  practice  dietitians  will 
choose  not  to  participate.  Some 
commenters  referenced  reimbursement 


rates  cxurently  paid  by  private  insiu-ers 
of  $85  to  $125  for  1  to  IV2  hoiu^  for  an 
initial  visit  and  $85  per  hour  for  follow- 
up.  They  believe  that  the  proposed  rate 
for  Medicare  is  far  short  of  what  was 
envisioned  by  the  Congress. 
Commenters  indicated  that  the  statute 
clearly  states  that  medical  nutrition 
therapy  payment  should  be  80  percent 
of  the  lesser  of  the  actual  charge  or  85 
percent  of  the  amoimt  determined  under 
the  physician  fee  schedule  for  the  same 
service,  provided  by  a  physician. 
According  to  commenters,  physicians 
who  are  also  registered  dietitians,  use  E/ 
M  codes  99213  through  99215  and 
99244  when  providing  medical 
nutrition  therapy  services.  The 
commenters  stated  that  E/M  codes 
99203  through  99205  are  appropriate 
reference  points  for  determining 
medical  nutrition  therapy  payment.  The 
conunenters  also  stated  that  any 
refinement  of  medical  nutrition  therapy 
values  should  be  based  on  the 
underlying  E/M  codes  that  they  believe 
are  the  statutory  basis  for  medical 
nutrition  therapy  payment.  While 
commenters  acknowledge  that 
physicians  may  perform  other  tasks 
besides  nutritional  assessment,  therapy 
and  coimseling  during  an  office  visit, 
they  believe  those  additional  services 
are  the  basis  for  the  Congress' 
instruction  to  reimburse  non-physician 
providers  of  medical  nutrition  therapy 
at  85  percent  of  the  amount  physicians 
receive.  The  AMA's  Health  Care 
Professionals  Advisory  Committee 
(HCPAC)  submitted  a  comment  that 
suggested  there  should  be  physician 
work  for  medical  nutrition  therapy.  This 
group  provides  recommendations  on 
valuing  services  for  codes  used  by  non- 
physician  providers.  The  HCPAC 
indicated  that  it  evaluated  each  of  the 
medical  nutrition  therapy  codes  and 
compared  them  to  services  that  are 
available  to  other  providers  but  not 
nutritionists  (for  example,  physical 
therapy  services).  The  comment  further 
stated  that  the  15  percent  reduction 
should  not  apply  because  the  HCPAC 
took  this  into  account  when  developing 
the  recommendations.  The  HCPAC 
further  added  that  there  should  be  work 
values  for  medical  nutrition  therapy  just 
as  there  are  for  ohysical  and 
occupational  therapy. 

Response:  We  have  reviewed  the 
statute  and  legislative  history.  There  is 
no  indication  that  Congress  envisioned 
a  particular  payment  amount  or 
expected  us  to  use  an  E/M  service  to 
determine  the  value  of  medical  nutrition 
therapy.  Section  105(c)  of  the  BIPA 
states  that  "the  amount  paid  shall  be  80 
percent  of  the  lesser  of  the  actual  charge 


for  the  services  or  85  percent  of  the 
amount  determined  under  the  fee 
schedule  established  under  section 
1848(b)  of  the  Act  for  the  same  services 
if  furnished  by  a  physician."  The  BIPA 
Conference  Report  indicates  that 
payment  will  equal  "the  lesser  of  the 
actual  charge  for  the  service  or  85 
percent  of  the  amount  that  would  be 
paid  luider  the  physician  fee  schedule  if 
such  services  were  provided  by  a 
physician."  The  statute  and  Conference 
Report  direct  us  to  establish  the 
physician  fee  schedule  amoimt  for 
nutrition  therapy  services.  The 
Medicare  allowed  charge  would  equal 
100  percent  of  the  physician  fee 
schedule  amount  if  the  services  are 
performed  by  a  physician  and  85     - 
percent  of  the  physician  fee  schedule 
amount  if  the  services  are  performed  by 
a  registered  dietitian  or  nutrition 
professional.  The  commenters  suggest 
that  physicians  currently  bill  for  an  E/ 
M  service  when  they  provide  nutrition 
services.  We  do  not  believe  that  it  is 
appropriate  to  compare  medical 
nutrition  therapy  provided  by  a 
registered  dietitian  to  an  E/M  service 
provided  by  a  physician.  Registered 
dietitians  do  not  take  medical  histories, 
they  are  not  trained  to  and  do  not 
perform  physical  examinations,  nor  do 
they  make  medical  decisions. 
Furthermore,  when  physicians  use  an  E/ 
M  code  to  report  the  provision  of 
counseling  or  coordination  of  care,  they 
typically  have  also  performed  a  medical 
history,  physical  examination,  and 
engaged  in  medical  decision  making  as 
part  of  that  service.  If  such  an 
individual  performed  a  service  that  met 
the  requirements  of  an  E/M  service,  then 
it  would  be  be  appropriate  for  him  or 
her  to  report  an  E/M  service.  Further, 
we  note  that  the  E/M  services  include 
not  only  an  amount  attributable  to 
physician  work,  but  also  payment  for 
physician  practice  expenses.  For 
instance,  a  level  3  new  patient  office 
visit  (CPT  code  99203)  includes 
payment  for  50  minutes  of  nurse  time. 
A  level  3  established  patient  office  visit 
(CPT  code  99213)  includes  36  minutes 
of  nurse  time.  Both  of  these  codes 
include  additional  compensation  for 
medical  equipment  and  supplies  that 
are  typically  used  in  an  office  visit  but 
are  not  used  as  part  of  a  medical 
nutrition  therapy  service.  If  we  were  to 
adopt  the  commenters'  view  and 
crosswalk  values  for  medical  nutrition 
therapy  to  an  E/M  service,  we  would  be 
including  payment  not  only  for  the 
counseling  service  of  the  practitioner, 
but  also,  inappropriately  for  the  costs  of 
clinical  personnel  that  are  not  involved 
in  the  nutrition  therapy  service. 
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Commenters  indicated  that  the  statute 
established  the  85  percent  adjustment  to 
account  for  activities  that  are  typically 
performed  by  a  physician  during  an  E/ 
M  service  are  not  performed  by  a 
nutritionist.  The  statute  and  legislative 
history  do  not  indicate  that  the  85 
percent  adjustment  is  intended  to  serve 
this  purpose.  In  fact,  the  commenters 
themselves  note  that  "consistent  with 
other  non-physician  providers, 
reimbursement  is  set  at  a  percentage  of 
the  physician's  fee  schedule."  Under  the 
physician  fee  schedule,  we  will  pay  a 
physician  80  percent  of  100  percent  of 
the  physician  fee  schedule  amount,  and, 
if  a  non-physician  practitioner  provides 
an  identical  service.  Medicare  pays  80 
percent  of  85  percent  of  the  physician 
fee  schedule  amount.  For  instance, 
under  CPT  code  99213,  a  level  3 
established  patient  office  visit  is  one  of 
the  most  conunon  services  provided  by 
physicians,  physician  assistants  and 
nurse  practitioners.  Even  though  the 
service  is  considered  to  be  identical,  we 
can  by  law  pay  a  physician  assistant  and 
nurse  practitioner  only  85  percent  of 
what  we  pay  a  physician  to  do  the  same 
service.  Thus,  in  the  case  of  other 
practitioners,  the  percentage  does  not 
reflect  that  a  non-physician  practitioner 
provides  fewer  services  than  a 
physician.  Because  there  is  no 
indication  in  the  statute  that  the  85 
percent  adjustment  should  apply 
differently  in  the  context  of  medical 
nutrition  therapy  than  for  other  services 
performed  by  non-physician 
practitioners,  we  believe  it  is 
appropriate  to  pay  80  percent  of  100 
percent  of  the  physician  fee  schedule 
amount  when  medical  nutrition  therapy 
is  provided  by  a  physician  and  80 
percent  of  85  percent  of  the  physician 
fee  schedule  amount  when  the  service  is 
provided  by  a  registered  dietitian  or 
nutrition  professional. 

In  response  to  the  comment  about 
payment  rates  of  private  insurers  for 
medical  nutrition  therapy,  we  cannot 
use  such  information  in  a  relative  value 
system  to  establish  payment.  Section 
1848(c)  of  the  Act  requires  us  to 
establish  RVUs  that  recognize  the 
relative  resources  involved  in  furnishing 
different  physician  fee  schedule 
services.  Thus,  our  role  is  to  establish 
the  appropriate  relative  payment 
amounts.  The  total  payment  amount  is 
determined  under  a  formula  prescribed 
in  section  1848(d)  of  the  Act.  We  have 
no  authority  to  change  the  formula. 

In  response  to  the  HCPAC 
recommendation,  we  reiterate  that  it  is 
inappropriate  to  compare  medical 
nubition  therapy  services  to  E/M 
services  performed  by  physicians.  While 
medical  nutrition  therapy  may  be 


performed  by  a  physician  who  is  also  a 
registered  dietitian,  this  does  not  make 
it  a  physician's  service  that  requires  a 
work  RVU.  Physicians  may  occasionally 
perform  other  services  that  have  no 
physician  work,  such  as  chemotherapy 
administration  or  the  technical 
component  of  a  diagnostic  x-ray  test. 
When  such  services  with  no  physician 
work  are  performed  by  a  physician,  we 
do  not  establish  a  physician  work  RVU 
just  because  the  service  was  performed 
by  a  physician  in  that  instance. 
Physicians  will  occasionally  meet  the 
statutory  qualifications  to  be  considered 
a  registered  dietitian  or  nutrition 
professional  who  can  bill  Medicare  for 
medical  nutrition  therapy  services.  In 
these  circumstances,  we  will  pay  the 
physician  80  percent  of  100  percent  of 
the  physician  fee  schedule  amount.  In 
this  unusual  circumstance,  we  are 
paying  for  a  medical  nutrition  therapy 
service  provided  by  a  physician  under 
section  1861(s)(2)(V)  and  not  a 
physician's  service  under  section 
1861(s)(l)oftheAct. 

Comment:  One  comment  indicated 
that  the  85  percent  adjustment  should 
not  apply  because  the  RVUs  we  used  are 
not  based  on  physician  work  or 
physician  practice  expenses  to  deliver 
the  service.  This  commenter  indicated 
that  we  proposed  an  inadequate 
payment  by  not  following  the  statutory 
scheme  and  proceeded  to  apply  a  15 
percent  discount  that  is  neither  fair  nor 
reasonable. 

Response:  The  statute  requires  us  to 
establish  a  physician  fee  schedule 
amount  for  the  service  and  pay  80 
percent  of  100  percent  of  the  amount  if 
the  service  is  provided  by  a  physician 
and  80  percent  of  85  percent  if  the 
service  is  provided  by  a  registered 
dietitian  or  nutrition  professional.  We 
initially  anticipated  that  physicians 
would  never  bill  Medicare  for  medical 
nutrition  therapy  services  because  they 
generally  would  not  meet  the  statutory 
requirements  to  be  considered  registered 
dietitians  or  nutrition  professionals.  In 
this  circumstance,  we  agree  that  it 
seems  unusual  to  apply  a  reduction  for 
a  service  that  seldom  would  be 
furnished  by  a  physician.  However,  we 
believe  that  the  statute  requires  that 
Medicare  payment  be  based  on  the  85 
percent  level.  We  understand  that, 
although  not  common,  there  are 
physicians  who  do  meet  the  statutory 
requirements  to  be  considered  registered 
dietitians  or  nutrition  professionals.  In 
these  circumstances,  our  payment  to  the 
physician  will  be  based  on  100  percent 
of  the  physician  fee  schedule  amount, 
not  the  85  percent  that  we  will  pay  to 
a  registered  dietitian  or  nutrition 
professional.  We  believe  the  statute 


would  not  allow  a  physician  who  does 
not  meet  the  statutory  requirements  for 
a  registered  dietitian  or  nutrition 
professional  to  be  paid  for  a  medical 
nutrition  therapy  service.  If  a  physician 
provides  medical  nutrition  counseling 
as  part  of  a  patient  encounter  that  meets 
the  requirements  for  an  E/M  service,  the 
physician  can  bill  Medicare  for  a 
physician's  service. 

Comment:  We  received  one  comment 
requesting  that  we  clarify  that  Medicare 
will  pay  qualified  providers  in  private 
practice  settings  or  physician  offices 
where  they  may  be  independent 
contractors.  The  commenter  also  asked 
how  we  intend  to  pay  for  medical 
nutrition  therapy  in  the  hospital 
outpatient  department.  The  commenter 
also  asked  for  clarification  on 
reassignment  of  payment  if  a  registered 
dietitian  is  an  employee  of  physicians  or 
hospital  outpatient  facilities. 

Response:  Medicare  will  pay  qualified 
dietitians  and  nutrition  professionals 
who  enroll  in  the  Medicare  program 
regardless  of  whether  they  provide 
medical  nutrition  therapy  services  in  an 
independent  practice  setting,  hospital 
outpatient  department  or  any  other 
setting,  with  the  exception  of  services 
provided  to  patients  in  an  inpatient  stay 
in  a  hospital  or  skilled  nursing  facility. 
In  these  circumstances,  our  payment  to 
the  hospital  or  skilled  nursing  facility 
includes  payment  for  medical  nutrition 
therapy.  If  a  qualified  practitioner 
provides  medical  nutrition  therapy  in 
any  other  setting,  including  a  private 
practice  setting,  section  1833(a)(l)(T)  of 
the  Act  requires  that  Medicare  payment 
equal  80  percent  of  the  lesser  of  actual 
charges  or  80  percent  of  85  percent  of 
the  amount  determined  under  the 
physician  fee  schedule.  Payment  in  the 
hospital  outpatient  department  will  be 
made  under  the  physician  fee  schedule, 
not  under  the  hospital  outpatient 
prospective  payment  system. 

Current  rules  regarding  reassignment 
of  benefits  would  apply  to  medical 
nutrition  therapy.  We  want  to 
emphasize  that  medical  nutrition 
therapy  cannot  be  provided  incident  to 
a  physician's  service  unless  the 
physician  also  meets  the  qualifications 
to  bill  Medicare  as  a  registered  dietitian 
or  nutrition  professional. 

Comment:  Commenters  objected  to 
the  methodology  used  to  establish  the 
proposed  RVUs  for  this  service.  They 
believe  it  is  inappropriate  to  use  the  top- 
down  or  no-work  pool  methodology  to 
determine  medical  nutrition  therapy 
payment.  They  believe  that  medical 
nutrition  therapy  payment  should  not 
be  based  on  comparison  to  a  preventive 
medicine  code  (CPT  code  99401)  in  the 
zero-work  pool  methodology.  The 


55280        Federal  Register/ Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations 


commenters  indicated  that  preventive 
medicine  services  omit  the  problem- 
oriented  components  of  the 
comprehensive  history,  as  well  as  other 
essential  assessment  points,  such  as  the 
patient's  chief  complaint  and  history  of 
present  illness.  They  disagree  with  our 
assertion  in  the  proposed  rule  that 
physicians  do  not  perform  nutrition 
services  and  assert  that  it  is 
inappropriate  to  use  the  top-down  or 
zero-work  methodology  to  establish  the 
RVU  for  medical  nutrition  therapy. 

Response:  We  use  the  top-down 
methodology  or  no-work  pool 
methodology  to  price  the  practice 
expense  RVUs  for  all  services  priced 
under  the  Medicare  physician  fee 
schedule.  Given  that  the  statute 
indicates  that  medical  nutrition  therapy 
should  be  paid  using  the  physician  fee 
schedule,  we  believe  it  is  reasonable 
and  appropriate  to  use  the  same 
methodologies  that  we  use  to  develop 
RVUs  for  other  physician  fee  schedule 
services.  With  respect  to  use  of  the 
preventive  medicine  service,  we  used  a 
service  that  we  felt  had  similar  practice 
expenses  to  medical  nutrition  therapy.  It 
is  not  clear  why  practice  expenses  for  a 
counseling  service  would  differ  based 
on  the  health  status  of  the  patient. 

Comment:  A  commenter  representing 
dietitians  asked  us  to  review  the 
relativity  of  payment  across  the  three 
medical  nutrition  CPT  codes.  The 
commenter  indicated  that  payment  for 
CPT  code  97803  was  set  at  72.9  percent 
of  proposed  RVUs  for  CPT  code  97802 
and  97804  was  set  at  31  percent  of  CPT 
code  97802.  The  commenter  argues  that, 
because  reassessments  are  shorter  than 
initial  assessments,  the  proposed  RVUs 
are  actually  discounted  twice  (that  is, 
less  payment  per  15  minutes  of  time  as 
well  as  less  total  time).  They  believe 
that  the  value  of  CPT  codes  97802  and 

97803  should  be  identical.  The 
commenters  indicated  that  E/M  services 
provided  by  physicians  do  not  receive 
the  same  discount.  The  commenter  also 
stated  that  the  payment  for  CPT  code 

97804  was  less  than  for  other  group 
services  and  gave  the  example  of  a  nurse 
or  pharmacist  providing  nutrition 
instruction  under  the  diabetes  self- 
management  training  benefit. 

Response:  We  have  reviewed  the 
payments  for  CPT  codes  97802  and 
97803  and  agree  with  the  commenter 
that  these  two  codes  should  have  the 
same  values.  The  essential  difference 
between  an  initial  and  follow  up 
medical  nutrition  therapy  service  is  the 
time  spent  performing  the  service. 
Initial  visits  will  be  longer  than  follow- 
up  visits  and  will  likely  involve 
Medicare  payment  for  more  increments 
of  service.  We  will  pay  less  for  follow 


up  visits  because  they  will  typically 
involve  fewer  15  minute  increments  of 
time  than  an  initial  visit.  The  payment 
rate  we  are  establishing  in  this  final  rule 
for  CPT  code  97803  will  be  the  same  as 
the  proposed  rate  for  CPT  code  97802. 
We  have  also  changed  the  payment  rate 
for  CPT  code  97804  assuming  that  the 
code  will  normally  be  billed  for  4  to  6 
patients  with  the  average  of  5.  Using  the 
revised  values,  the  payment  rate  for 
group  medical  nutrition  therapy  would 
approximate  the  hourly  rate  paid  for 
other  medical  nutrition  therapy 
services.  (We  note  that  the  RVU  units 
between  the  proposed  and  final  rule 
show  some  marginal  change  because  of 
changes  made  in  the  practice  expense 
methodology  that  affect  all  physician  fee 
schedule  services).  We  do  not  agree 
with  the  comment  that  "evaluation  and 
management  services  provided  by 
physicians  do  not  receive  the  same 
discount."  E/M  service  are  not  time 
based  services  and,  as  stated  above,  for 
many  reasons  are  inappropriate 
comparisons  to  medical  nutrition 
therapy  service  codes. 

Comment:  Many  commenters  stated 
that  co-payments  must  be  structiued  so 
that  they  are  not  barriers  to  the  medical 
nutrition  therapy  benefit. 

Response:  Section  105(c)  of  the  BIPA 
modifies  section  1833(a)(1)  of  the  Act  to 
add  subparagraph  (T)  that  requires  that 
Medicare  payment  equal  80  percent  of 
the  lesser  of  the  actual  charge  for  the 
services  or  85  percent  of  the  amount 
determined  under  physician  fee 
schedule.  The  statute  requires  the  same 
coinsurance  for  medical  nutrition 
therapy  services  that  applies  to  other 
Part  B  services. 

Comment:  Commenters  suggested  that 
initial  medical  nutrition  therapy 
sessions  for  treatment  of  diabetes  or 
renal  disease  should  be  billed  under 
CPT  code  97802  and  subsequent 
medical  nutrition  therapy  sessions 
should  be  billed  under  CPT  code  97803. 
New  diagnoses  due  to  a  change  in 
medical  condition  or  unanticipated 
complications  should  be  billed  under 
CPT  code  97802  and  subsequent 
medical  nutrition  therapy  sessions 
should  be  billed  under  CPT  code  97803. 

Response:  At  the  present  time,  we  are 
requiring  that  medical  nutrition  therapy 
be  reported  by  using  CPT  codes  97802, 
97803,  and  97804.  We  will  revisit  our 
coding  requirements  when  we  publish 
the  NCD  for  medical  nutrition  therapy. 
The  NCD  will  set  forth  the  structure  of 
the  medical  nutrition  therapy  benefit  in 
detail.  We  will  make  a  decision 
concerning  creation  or  modification  of 
codes  and  creation  of  modifiers  for 
reporting  medical  nutrition  therapy 
once  the  NCD  has  been  published.  Until 


the  NCD  is  published,  creation  or 
modification  of  codes  and  creation  of 
modifiers  would  be  prematiue. 
Therefore,  we  are  requiring  that  the 
initial  individual  medical  nutrition 
therapy  visit  be  reported  as  CPT  code 
97802  and  all  follow  up  visits  (for 
interventions  and  reassessments)  for 
individual  medical  nutrition  therapy  be 
reported  as  CPT  code  97803.  All  group 
medical  nutrition  therapy  visits  should 
be  reported  as  CPT  code  97804  whether 
they  are  initial  or  follow  up  visits. 

Comment:  Commenters  urged  us  to 
define  medical  nutrition  therapy 
descriptors  consistently.  They  stated 
that  the  descriptors  in  Table  5  of  the 
proposed  rule  should  agree  with  the 
descriptors  in  §.414.132. 

Response:  We  agree.  We  will  make  the 
descriptors  for  medical  nutrition 
therapy  consistent  with  the 
nomenclature  in  CPT  and  our 
regulations. 

Comment:  We  received  a  comment 
that  recommended  that  we  consider 
including  additional  items  in  the 
practice  expense  inputs  for  medical 
nutrition  therapy.  The  commenter 
indicated  that  inputs  should  include 
staff  costs  for  training  on  billing 
procedures.  Health  Insurance  Portability 
and  Accountability  Act  training,  audit 
expenses,  and  other  costs  resulting  from 
Medicare  policies  and  procedures.  The 
commenter  indicated  that  expenses  of 
registered  dietitians  in  private  practice 
differ  little  from  other  practitioners. 

Response:  There  are  two  major  data 
sources  used  in  the  practice  expense 
methodology — estimates  of  direct  inputs 
and  aggregate  practice  expense  per  hoiu- 
information  from  the  ANti\'s 
Socioeconomic  Monitoring  Survey.  At 
this  time,  we  are  using  the  practice 
expense  per  hour  for  all  physicians  to 
establish  the  practice  expense  RVUs  for 
medical  nutrition  therapy.  We  are  not 
currently  using  the  estimates  of  direct 
expenses  for  medical  nutrition  therapy 
because  the  services  are  valued  in  the 
no-work  pool.  However,  we  are 
researching  alternatives  to  the  ho-work 
pool  that  would  allow  all  no-work 
services  to  be  priced  under  the  top- 
down  methodology.  If  we  develop  such 
an  alternative,  the  estimates  of  direct 
expenses  will  be  important  in 
determining  the  RVUs  for  medical 
nutrition  therapy.  Indirect  expenses  are 
based  on  physician  work  and  direct 
inputs.  We  believe  that  many  of  the 
costs  identified  by  this  commenter  are 
indirect  costs  that  would  likely  be 
included  in  practice  expenses  reported 
through  the  SMS  survey.  Since  the 
commenter  has  suggested  that  practice 
expenses  for  private  practice  registered 
dietitians  differ  little  from  other  . 
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practitioners,  we  believe  the  average 
practice  expense  per  hour  for  all 
physicians  is  sufficient  to  use  in  the 
practice  expense  methodology. 

Result  of  Evaluation  of  Comments 

The  payment  rate  we  are  establishing 
in  this  final  rule  for  CPT  code  97803 
will  be  the  same  as  the  rate  for  CPT  code 
97802.  We  are  also  changing  the 
payment  rate  for  CPT  code  97804  using 
the  assumption  that  the  code  will 
normally  be  billed  for  4  to  6  patients 
with  the  average  of  5.  Using  these 
revised  values,  the  payment  rate  for 
group  medical  nutrition  therapy  will 
approximate  the  homly  rate  paid  for 
other  medical  nutrition  therapy 
services. 

F.  Teleheahh  Services 

Beginning  October  1,  2001,  the  BIPA 
amended  section  1834  of  the  Act  to 
specify  that  we  pay  a  physician  (as 
defined  in  section  1861(r)  of  the  Act)  or 
a  practitioner  (described  in  section 
1842(b)(18)(C)  of  the  Act)  for  telehealth 
services  that  are  furnished  via  a 
telecommunications  system  to  an 
eligible  telehealth  individual. 

The  BIPA  defined  Medicare  telehealth 
services  as  professional  consultations, 
office  or  other  outpatient  visits,  and 
office  psychiatry  services  identified  as 
of  July  1,  2000,  by  CPT  codes  99241 
through  99275;  99201  through  99215, 
90804  through  90809  and  90862  (and  as 
we  may  subsequently  modify)  and  any 
additional  service  we  specify.  The  BIPA 
defines  an  eligible  telehealth  individual 
as  an  individual  enrolled  under  Part  B 
who  receives  a  telehealth  service 
furnished  at  an  originating  site. 

Section  1834(m)  of  the  Act,  as  added 
by  the  BIPA,  limited  an  originating  site 
to  a  physician's  or  practitioner's  office, 
hospital,  critical  access  hospital,  rural 
health  clinic,  or  Federally  qualified 
health  center.  Additionally,  the  BIPA 
specified  that  the  originating  site  must 
be  located  in  one  of  the  following 
geographic  areas: 

•  In  an  area  that  is  designated  as  a 
rural  health  professional  shortage  area 
(HPSA)  under  section  332(a)(1)(A)  of  the 
Public  Health  Service  Act. 

•  In  a  county  that  is  not  included  in 
a  Metropolitan  Statistical  Area  (MSA). 

However,  an  entity  participating  in  a 
Federal  telemedicine  demonstration 
project  that  has  been  approved  by,  or 
receives  funding  frnm  us  as  of  December 
31,  2000  would  not  be  required  to  be  in 
a  rural  HPSA  or  non-MSA. 

The  BIPA  also  required  that  we  pay  a 
physician  or  practitioner  located  at  a 
distant  site  that  furnishes  a  telehealth 
service  to  an  eligible  telehealth 
beneficiary  an  amount  equal  to  the 


amoimt  that  the  physician  or 
practitioner  would  have  been  paid 
under  Medicare  had  the  service  been 
furnished  without  the  use  of  a 
telecommunications  system. 

This  section  also  provided  for  a 
facility  fee  payment  for  the  period 
beginning  October  1,  2001  through 
December  31,  2002,  to  the  originating 
site  of  $20.  For  each  subsequent  year, 
the  facility  fee  for  the  preceding  year  is 
increased  by  the  percentage  increase  in 
the  M£I  as  defined  in  section  1842(i)(3) 
of  the  Act.  The  BIPA  also  amended 
section  1833(a)(1)  of  the  Act  to  specify 
that  the  amount  paid  must  be  80  percent 
of  the  lesser  of  the  actual  charge  or  the 
amoimts  specified  in  new  section 
1834(m)(2)oftheAct. 

In  order  for  us  to  have  this  benefit 
expansion  implemented  timely,  we  have 
used  a  program  memorandum.  The 
program  memorandum  was  effective 
October  1,  2001.  This  final  rule  will  be 
effective  January  1,  2002. 

The  rule  published  on  August  2,  2001 
proposed  to  establish  policies  for 
implementing  the  provisions  of  section 
1834(m)  of  the  Act,  as  added  by  the 
BIPA,  that  change  Medicare  payment  for 
telehealth  services. 

We  proposed  to  revise  §410.78  to 
specify  that  Medicare  beneficiaries  are 
eligible  for  telehealth  services  only  if 
they  receive  services  from  an  originating 
site  located  in  either  a  rural  HPSA  as 
defined  by  section  332(a)(1)(A)  of  the 
Public  Health  Services  Act  or  in  a 
cotmty  outside  of  a  MSA  as  defined  by 
section  1886(d)(2)(D)  of  the  Act. 

1.  Definitions 

Section  1834(m)(4)(F)  of  the  Act, 
which  was  added  by  the  BIPA  and 
became  effective  for  services  beginning 
October  1,  2001,  defined  teleheaJth 
services  as  professional  consultations, 
office  and  other  outpatient  visits, 
individual  psychotherapy, 
pharmacologic  management,  and  any 
additional  service  we  specify. 
Additionally,  this  provision  identified 
covered  services  by  HCPCS  codes 
identified  as  of  July  1.  2000.  We 
proposed  to  revise  §  410.78  to 
implement  this  coverage  expansion  to 
include  the  following  services  (and 
corresponding  CPT  codes): 

•  Consultations  (codes  99241  through 
99275). 

•  Office  and  other  outpatient  visits 
(codes  99201  through  99215). 

•  Individual  psychotherapy  (codes 
90804  through  90809). 

•  Pharmacologic  management  (code 
90862). 

We  solicited  comments  regarding  the 
giudelines  that  we  should  use  to  make 
additions  or  deletions  of  services.  We 


also  solicited  comments  about  specific 
services  that  may  be  appropriate  to  be 
covered  tmder  the  Medicare  telehealth 
benefit. 

In  this  final  rule,  we  are  specifying  at 
§  410.78  that,  except  for  the  use  of  store 
and  forward  technology  in  the 
demonstration  programs  conducted  in 
Alaska  or  Hawaii,  an  interactive 
telecommunications  system  must  be 
used  and  the  medical  examination  of 
the  patient  must  be  at  the  control  of  the 
physician  or  practitioner  at  the  distant 
site.  We  are  defining  interactive 
telecommimications  system  as 
multimedia  communications  equipment 
that  includes,  at  a  minimum,  audio  and 
video  equipment  permitting  two-way, 
real-time  interactive  communication 
between  the  patient  and  physician  or 
practitioner  at  the  distant  site.  We  are 
also  specifying  that  telephones, 
facsimile  machines,  and  electronic  mail 
systems  do  not  meet  the  definition  of  an 
interactive  telecommunications  system. 

A  patient  need  not  be  present  for  a 
Federal  telemedicine  demonstration 
program  conducted  in  Alaska  or  Hawaii. 
We  are  specifying  that  for  Federal 
telemedicine  demonstration  programs 
conducted  in  Alaska  or  Hawaii, 
Medicare  payment  is  permitted  for 
telehealth  when  asynchronous  store  and 
forward  technologies,  in  single  or 
multimedia  formats,  are  used  as  a 
substitute  for  an  interactive 
telecommunications  system. 
Additionally,  we  are  specifying  that  the 
physician  or  practitioner  at  the  distant 
site  must  be  affiliated  with  the 
demonstration  program. 

We  are  defining  asynchronous,  store 
and  forward  technologies,  as  the 
transmission  of  the  patient's  medical 
information  frt)m  an  originating  site  to 
the  physician  or  practitioner  at  the 
distant  site.  The  physician  or 
practitioner  at  the  distant  site  can 
review  the  medical  case  without  the 
patient  being  present.  An  asynchronous 
telecommunications  system  in  single 
media  format  does  not  include 
telephone  calls,  images  transmitted  via 
facsimile  machines,  and  text  messages 
without  visualization  of  the  patient 
(electronic  mail).  Photographs  must  be 
s{>ecific  to  the  patient's  medical 
condition  and  adequate  for  rendering  or 
confirming  a  diagnosis  or  treatment 
plan.  Finally,  we  are  defining  the 
originating  site  as  the  location  of  an 
eligible  telehealth  individual  at  the  time 
the  service  being  furnished  via  a 
telecommunications  system  occurs. 

2.  Conditions  of  Payment 

The  BIPA  changed  the  telepresenter 
requirements.  In  accordance  with 
section  1834(m)(2)(C)  of  the  Act,  a 
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telepresenter  is  not  required  to  be 
present.  Therefore,  we  would  not 
require  a  telepresenter  as  a  condition  of 
Medicare  payment. 

Section  1834(m)(l)  of  the  Act  requires 
that  Medicare  make  payments  for 
telehealth  services  furnished  via  a 
telecommunications  system  by  a 
physician  or  a  practitioner  (described  in 
section  1842(b)(18)(C)  of  the  Act).  Non- 
physician  practitioners  described  in  this 
section  of  the  Act  include  nurse 
practitioners,  physician  assistants, 
clinical  nurse  specialists,  certified  nurse 
midwives,  clinical  psychologists. 
cUnical  social  workers,  and  certified 
registered  nurse  anesthetists  or 
anesthesiologists'  assistants.  Section 
1834(m](2)  of  the  Act  specifies  that  we 
pay  the  physician  or  practitioner  at  the 
distant  site  who  furnishes  a  telehealth 
service  an  amount  equal  to  the  amount 
that  the  physician  or  practitioner  would 
have  been  paid  under  Medicare  had  the 
service  been  furnished  without  the  use 
of  a  telecommunications  system. 

Certified  registered  nurse  anesthetists 
and  anesthesiologists'  assistants  would 
not  be  permitted  to  bill  for  and  receive 
payment  for  a  telehealth  service  under 
this  provision.  Under  the  Medicare 
program,  these  practitioners  do  not 
receive  payment  for  office  visits, 
consultation,  individual  psychotherapy, 
or  pharmacologic  management  when 
these  services  are  furnished  without  the 
use  of  a  telecommiuiications  system. 
Section  1834(m){2)  of  the  Act  specifies 
that  we  pay  to  the  distant  site  physician 
or  practitioner  an  amount  equal  to  what 
would  have  been  paid  for  the  service 
without  the  use  of  a 
telecommunications  system.  Therefore, 
certified  registered  nurse  anesthetists 
and  anesthesiologists'  assistants  would 
not  receive  payment  for  telehealth 
services. 

We  proposed  at  §410.78  that,  as  a 
condition  of  Part  B  payment  for 
telehealth  services,  the  physician  or 
practitioner  at  the  distant  site  must  be 
licensed  to  provide  the  service  under 
State  law. 

'^  Section  1834{m)(2)(A)  of  the  Act 
specifies  that  the  payment  amount  for 
the  professional  service  is  equal  to  the 
amount  that  would  have  been  paid 
without  the  use  of  a 
telecommunications  system.  Medicare 
payment  for  physicians'  services  is 
generally  based,  under  section  1848  of 
the  Act,  on  the  resource-based  physician 
fee  schedule.  Payment  to  other  health 
care  practitioners  listed  earlier, 
authorized  under  section  1833  of  the 
Act,  is  based  on  a  percentage  of  the 
physician  fee  schedule  payment 
amount.  Therefore,  we  will  pay  for 
office  or  other  outpatient  visits. 


consultation,  individual  psychotherapy, 
and  pharmacologic  management 
services  furnished  by  physicians  at  80 
percent  of  the  lower  of  the  actual  charge 
or  the  fee  schedule  amount  for 
physicians'  services.  We  will  also  pay 
for  services  furnished  by  other 
practitioners  at  80  percent  of  the  lower 
of  the  actual  charge  or  that  practitioner's 
respective  percentage  of  the  physician 
fee  schedule. 

Section  1834(m)(2)  of  the  Act 
provides  for  a  professional  fee  for  the 
physician  or  practitioner  at  the  distant 
site  (equal  to  the  applicable  Part  B  fee 
schedule  amount)  and  a  $20  facility  fee 
for  the  originating  site.  Telepresenters 
are  not  required,  unless  one  is  deemed 
medically  necessary  by  the  physician  or 
practitioner  at  the  distant  site.  The  BIPA 
does  not  address  the  issue  of  payment 
for  the  telepresenter.  The  Office  of  the 
Inspector  General  has  advised  us  that 
permitting  the  physician  or  practitioner 
at  the  distant  site  to  pay  the 
telepresenter  creates  a  significant  risk 
under  the  anti-kickback  statute. 
Therefore,  we  establish  in  §414.65  that 
payments  made  to  the  distant  site 
physician  or  practitioner  for 
professional  fees,  including  deductible 
and  coinsiuance  (for  the  professional 
service),  are  not  to  be  shared  with  the 
referring  practitioner  or  telepresenter. 

However,  the  telepresenter  could  bill 
and  receive  payment  for  services  that 
are  not  telehealth  services  that  a 
telepresenter  would  otherwise  be 
allowed  to  provide  under  the  Medicare 
statute,  including  services  furnished  on 
the  same  day  as  the  telehealth  service. 

The  BBA  prohibited  any  payment  for 
line  charges  or  facility  fees  associated 
with  a  professional  consultation  via  a 
telecommunications  system.  Section 
1834(m)(2)(B)  of  the  Act,  as  added  by 
the  BIPA,  provides  for  a  facility  fee 
payment  to  the  originating  site, 
specifying  that  the  amount  of  payment 
is  80  percent  of  the  lesser  of  the  actual 
charge  or  a  facility  fee  of  $20.00.  The 
BIPA  further  specifies  that,  beginning 
January  1,  2003,  the  originating  facility 
fee  be  increased  annually  by  the 
Medicare  Economic  Index  (MEI)  as 
defined  in  section  1842(i)(3)  of  the  Act. 
Additionally,  we  clarify  that  the 
Geographic  Practice  Cost  Index  (GPCI) 
would  not  apply  to  the  facility  fee  for 
the  originating  site.  This  fee  is 
statutorily  set  and  is  not  subject  to  the 
geographic  payment  adjustments 
authorized  under  the  physician's  fee 
schedule.  The  beneficiary  is  responsible 
for  any  unmet  deductible  amount  and 
Medicare  coinsurance.  We  would  revise 
§414.65  to  provide  for  payment  of  a 
facility  fee  to  the  originating  site. 


Section  1834(m)(3)  of  the  Act 
specifies  that  sections  1842(b)(18)(A) 
and  (B)  apply  to  physicians  and 
practitioners  receiving  payment  for 
telehealth  services  and  to  originating 
sites  receiving  a  facility  fee,  in  the  same 
manner  as  they  apply  to  practitioners. 
This  section  requires  that  payment  for 
such  services  may  only  be  made  on  an 
assignment-related  basis.  We  did  not 
reflect  this  provision  in  the  proposed 
rule.  Because  this  requirement  is 
specified  in  the  BIPA  and  we  have  no 
discretion,  we  are  implementing  it  in 
this  final  rule  in  new  §  414.65(d). 

Comment:  One  commenter  believed 
that  requiring  an  originating  site  to  be 
located  in  a  rural  HPSA  or  non-MSA 
coiuity  would  not  permit  medical 
practitioners  located  in  urban  and 
suburban  areas  to  offer  telehealth 
services. 

Response:  We  clarify  that,  as  a 
condition  of  payment  under  Medicare, 
the  originating  site  must  be  located  in  a 
rural  HPSA  or  non-MSA  county.  The 
physician  or  practitioner  at  the  distant 
site,  who  provides  the  telehealth 
service,  is  not  subject  to  these 
limitations.  For  example,  a  psychologist 
in  Salt  Lake  City,  Utah  would  be  able  to 
provide  a  mental  health  visit  to  a 
beneficiary  at  a  physician's  office 
located  in  a  non-MSA  county. 

Comment:  We  received  various 
comments  on  the  definition  of  an 
originating  site.  Many  commenters 
believe  that  the  list  of  facilities  eligible 
to  be  a  telehealth  originating  site  should 
be  expanded  beyond  those  specified  in 
the  statute.  Specific  suggestions  were 
received  to  include  the  patient's 
residence,  skilled  nursing  facilities, 
nursing  homes,  and  community  mental 
health  centers  as  originating  site 
facilities  within  this  provision.  Another 
commenter  suggested  that  we 
recommend  legislative  changes  to 
remove  the  requirement  that  an 
originating  site  facility  be  located  in  a 
HPSA  or  non-MSA  county. 

Moreover,  one  organization  requested 
that  all  locations  included  within  the 
Alaska  Native  Tribal  Health 
Consortium,  including  but  not  limited 
to  outpatient  health  facilities  recognized 
by  the  Indian  Health  Service  as  tribal 
health  facilities  be  included  as  an 
originating  site.  The  commenter 
requested  that  these  sites  be  defined  as 
an  originating  site  regardless  of  whether 
they  are  certified  as  a  Medicare 
Federally  qualified  health  center  or  not. 

Response:  Section  1834(m)  of  the  Act 
defines  an  originating  site  facility  to 
include  only  a  physician's  or 
practitioner's  office,  hospital,  critical 
access  hospital,  rural  health  clinic  or 
Federally  qualified  health  center. 
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Further,  the  Act  specifies  that  the 
originating  site  must  be  located  in  a 
nual  HPSA  or  non-MSA  county.  We  do 
not  have  the  legislative  authority  to 
expand  the  definition  of  a  telehealth 
originating  site  beyond  this  provision. 
However,  we  will  be  studying  this  issue 
as  part  of  a  report  to  the  Congress  as 
authorized  by  section  223(d)  of  the 
BIPA. 

Comment:  One  specialty  college 
requested  confirmation  that  the  patient's 
medical  information  provided  via  store 
and  forward  telehealth  is  furnished  to 
the  physician  or  practitioner  at  the 
distant  site  in  order  to  recommend  or 
confirm  a  diagnosis  and  or  treatment 
plan  and  not  to  provide  a  formal 
interpretation  of  imaging  exams. 

Response:  The  commenter  is  correct. 
Payment  for  services  via  store  and 
forward  technology  under  this  provision 
does  not  include  formal  interpretation 
of  an  imaging  exam.  Medicare  currently 
allows  coverage  and  payment  for 
medical  services  delivered  via  a 
telecommunications  system  that  do  not 
require  a  face-to-face  "hands  on" 
encounter.  Section  2020(A)  of  the 
Medicare  Carriers  Manual  addresses  this 
issue  and  lists  radiology, 
electrocardiogram, ^nd 
electroencephalogram  interpretations  as 
examples  of  such  services. 

Comment:  In  the  proposed  rule,  we 
requested  comments  on  the  guidelines 
that  we  should  use  to  make  additions  or 
deletions  to  covered  Medicare  telehealth 
services.  We  also  requested  suggestions 
and  comments  about  specific  services 
that  may  be  appropriate  for  payment 
under  the  Medicare  telehealth  benefit. 
In  response  to  our  solicitation,  we 
received  one  comment  regarding  the 
guidelines  we  should  use  to  make 
changes  to  the  scope  of  Medicare 
telehealth  coverage.  Ten  commenters 
provided  specific  suggestions  regarding 
additional  services  that  may  be 
appropriate  for  the  Medicare  telehealth 
benefit. 

Several  commenters  indicated  that  a 
psychiatric  diagnostic  interview,  CPT 
code  90801 ,  would  be  appropriate  for 
Medicare  telehealth  payment.  One 
association  stated  that  the  elements  of 
this  service  are  directly  comparable  to  a 
new  patient  office  visit,  which  the  law 
defines  as  a  telehealth  service.  Given 
that  the  law  permits  us  to  add 
additional  services  as  appropriate,  this 
commenter  suggested  that  we  include  a 
psychiatric  diagnostic  interview  within 
the  definition  of  a  telehealth  service. 
Another  association  suggested  that 
interactive  psychotherapy,  CFT  codes 
90810,  90812  and  90814,  should  be 
covered  Medicare  telehealth  services. 
Interactive  psychotherapy  uses  play 


equipment,  physical  devices  and  other 
mechanisms  of  non-verbal 
communication  in  an  office  or 
Outpatient  facility. 

Several  commenters  suggested  that 
telerehabilitation  interventions  that 
provide  education,  mentoring  and 
consultation  be  included  within  the 
scope  of  Medicare  telehealth  coverage. 
The  commenters  specifically  note  that 
speech  therapy  and  physical  and 
occupational  therapy  should  be 
included  as  telehealth  services. 

One  consortiiun  requested  that  all 
services  provided  under  the  Federal 
telehealth  project  in  Alaska  be  included 
as  covered  telehealth  services  within 
this  provision.  The  commenter  believes 
that  virtually  all  evaluation  & 
management  and  psychiatry  services 
should  be  included  as  Medicare 
telehealth  services.  Additionally,  the 
commenter  notes  that  many  respiratory, 
digestive,  ophthalmology  and 
otorhinolaryngology  services  are 
appropriate  for  telehealth  coverage. 

One  organization  suggested  that  we 
consider  guidelines  similar  to  those 
currently  in  place  for  non-telehealth 
services.  For  instance,  the  commenter 
stated  the  service  should  be  reasonable 
and  necessary,  safe  and  effective, 
medically  appropriate,  and  provided 
within  the  purview  of  accepted 
standards  of  medical  practice.  The 
commenter  stresses  that  the  type  of 
technology  used  to  deliver  the  service 
should  be  secondary  to  the  reasonable 
and  necessary  criteria. 

Response:  We  will  use  these 
comments  and  suggestions  to  assist  us 
in  establishing  guidelines  for  a 
telehealth  coverage  process  and  the 
addition  of  specific  telehealth  services 
that  may  be  appropriate  for  Medicare 
beneficiaries.  However,  we  do  not 
believe  it  would  be  appropriate  to 
expand  the  scope  of  telehealth  services 
beyond  the  services  explicitly  listed  in 
the  Act  until  we  have  a  process  in  place 
for  adding  new  telehealth  services. 

Comment:  With  regard  to  the 
definition  of  a  "telecommunications 
system",  one  organization  encouraged 
us  to  permit  store  and  forward 
technologies  in  other  circumstances 
beyond  federal  telemedicine 
demonstration  projects  conducted  in 
Alaska  or  Hawaii.  The  commenter 
believes  that  emphasis  should  be  given 
to  whether  a  particular  service  is 
reasonable  and  necessary  rather  than 
specific  technology  requirements. 
Moreover,  the  commenter  stated  that  the 
face-to-face  requirement  is  outdated  for 
telehealth  as  well  as  other  areas  of  the 
Medicare  fee  schedule  and  suggested 
that  current  technology,  such  as 
electronic  mail,  permits  physicians  to 


care  for  their  patients  even  when  the 
patient  is  not  present. 

Response:  Section  1834(m)  of  the  Act 
defines  a  telehealth  service  as  office  and 
other  outpatient  visits  (99201  through 
99215),  professional  consultations 
(99241  through  992^5).  individual 
psychotherapy  (90804  through  90809). 
and  pharmacologic  management 
(90862).  Further,  the  law  specifies  that 
payment  must  be  equal  to  what  would 
have  been  paid  without  the  use  of  a 
telecommunications  system. 

As  a  condition  of  payment  under 
Medicare,  these  services  require  a  face- 
to-face  patient  encounter.  We  believe 
that  the  patient's  presence  and  use  of  an 
interactive  audio  and  video 
telecommunications  system  permitting 
the  distant  site  practitioner  to  interact 
with  the  patient  provides  a  reasonable 
substitute  for  a  face-to-face  encounter. 
The  law  provides  for  the  use  of 
asynchronous,  store  and  forward 
technologies  for  delivering  telehealth 
services  only  for  telemedicine 
demonstration  projects  conducted  in 
Alaska  or  Hawaii.  We  do  not  have  the 
authority  to  expand  the  use  of  store  and 
forward  technology  in  delivering 
telehealth  services. 

Comment:  One  organization  in  a 
remote  region  requested  that  a 
definition  of  a  telepresenter  be  added  to 
§  410.78.  The  commenter  suggested  we 
permit  a  certified  community  health  aid 
to  present  a  patient  when  the  aide  is  the 
only  medical  professional  available  to 
act  as  a  telepresenter. 

Response:  The  physician  or 
practitioner  at  the  distant  site  has  the 
authority  to  determine  whether  it  is 
medically  necessary  to  require  a 
telepresenter  and,  if  necessary,  the 
appropriate  medical  professional 
needed  to  present  the  patient.  We  do  not 
believe  it  is  appropriate  for  us  to  specify 
the  type  of  medical  professionals  that 
are  necessary  to  act  as  a  telepresenter. 

Comment:  We  received  conflicting 
comments  concerning  interstate 
telehealth  services.  One  organization 
requested  that  we  require  the  physician 
or  practitioner  at  the  distant  site  to  be 
licensed  in  the  State  where  the 
originating  site  is  located.  On  the  other 
hand,  an  association  requested 
clarification  that  the  physician  or 
practitioner  at  the  distant  site  only 
needs  to  be  licensed  in  the  State  where 
he  or  she  is  located  and  does  not  need 
to  be  licensed  in  the  State  where  the 
originating  site  is  located.  Another 
commenter  requested  that  we  clarify 
that  the  service  is  considered  rendered 
where  the  distant  site  physician  or 
practitioner  is  located. 

Response:  We  defer  to  State  law 
regarding  licensure  issues.  When  the 
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State  law  for  the  originating  site  permits 
an  out-of-State  practitioner  to  provide  a 
telehealth  service,  without  being 
licensed  in  the  State  in  which  the 
originating  site  is  located.  Medicare 
would  maike  payment  for  the  telehealth 
service.  However,  when  State  law 
precludes  an  out-of-State  practitioner 
from  delivering  a  telehealth  service. 
Medicare  would  not  pay  for  that  service. 

We  clarify  that  for  payment  purposes, 
the  site  of  service  for  the  telehealth 
service  is  the  location  of  the  physician 
or  practitioner  at  the  distant  site.  Given 
that  section  1834{m)  of  the  Act  specifies 
that  payment  to  the  physician  or 
practitioner  at  the  distant  site  must  be 
equal  to  the  amount  that  would  have 
been  paid  without  the  use  of  telehealth, 
it  is  appropriate  to  use  the  Geographic 
Practice  Cost  Index  (GPCI)  relevant  to 
the  distant  site.  However,  our 
determination  of  the  distant  site 
physician's  or  practitioner's  location  as 
the  site  of  service  for  Medicare  payment 
is  not  intended  to  make  a  comment 
regarding  the  scope  of  medical  practice. 

Comment:  One  consortium  believes 
that  the  proposed  rule  would  not  permit 
the  physician  or  practitioner  at  the 
distant  site  to  bill  for  a  telehealth 
service  when  State  or  Federal  law 
exempts  a  physician  or  practitioner 
from  being  Ucensed  in  the  State  in 
which  he  or  she  is  currently  employed. 
The  consortium  is  a  Federal 
telemedicine  demonstration  project  that 
would  be  permitted  to  use  store  and 
forward  telecommunications 
technologies  in  delivering  telehealth 
services.  The  commenter  notes  that  the 
State  of  Alaska  exempts  physicians  or 
practitioners  who  are  part  of  the 
military  or  Public  Health  Service  that 
provide  health  care  services  in  Alaska 
from  its  licensure  requirements.  Further, 
the  commenter  stated  that  Federal  law 
authorizes  health  care  professionals 
who  are  members  of  the  military 
providing  services  for  the  Department  of 
Defense  to  practice  in  any  State 
provided  the  professionals  are  licensed 
in  a  State,  the  District  of  Columbia  or 
other  specific  locations.  The  commenter 
also  noted  that  ciurent  Medicare  manual 
instructions  specify  that  when  a 
physician  in  a  Federal  hospital  provides 
services  to  the  public  generally  as  a 
community  institution,  he  or  she  may  be 
considered  as  meeting  the  statutory 
definition  of  a  physician  even  though  he 
or  she  may  not  have  a  license  to  practice 
in  the  State  in  which  he  or  she  is 
employed. 

Response:  The  telehealth  provision 
does  not  affect  State  or  Federal 
legislation  providing  certain  physicians 
or  practitioners  an  exemption  from  State 
licensure.  When  Federal  or  State  law 


exempts  a  physician  or  practitioner 
from  State  licensure,  then  the  physician 
or  practitioner  at  the  distant  site  is 
permitted  to  provide  a  telehealth  service 
regardless  of  whether  he  or  she  is 
licensed  within  the  State  where  he  or 
she  is  employed. 

Comment:  One  organization  requested 
that  §  414.65(a)(2)  be  revised  to  specify 
for  what  services  the  physician  or 
practitioner  who  presents  the  patient 
could  bill.  The  commenter  believes  that 
when  the  physician  at  the  distant  site 
determines  that  it  is  medically 
necessary  for  another  practitioner  to 
assist  in  providing  the  telehealth 
service,  the  telepresenter  should  be 
compensated.  The  commenter  suggested 
that  a  telepresenter  be  permitted  to  bill 
for  a  consultation  or  coniinnatory 
consultation. 

Response:  On  the  day  the  telehealth 
service  occurs,  the  telepresenter  may 
bill  and  receive  pajmaent  for  services 
that  are  not  telehealth  services  that  he 
or  she  would  otherwise  be  allowed  to 
provide  under  Medicare.  A 
telepresenter,  for  example,  a  nurse 
practitioner,  could  bill  for  and  be  paid 
for  a  medically  necessary  office, 
outpatient  or  inpatient  visit  preceding 
or  subsequent  to  a  telehealth  service. 
Additionally,  the  telepresenter  could  be 
paid  for  other  medically  necessary 
services  requested  by  the  physician  or 
practitioner  at  the  distant  site.  However, 
the  physician  at  the  distant  site  may  not 
share  any  portion  of  the  telehealth 
payment  with  the  telepresenter  or 
referring  practitioner.  We  do  not  agree 
that  §  414.65(a)(2)  should  be  changed  to 
specify  the  services  for  which  a 
telepresenter  can  and  cannot  bill.  This 
section  implements  payment  for 
telehealth  services  only,  and  the  Act 
does  not  provide  for  a  payment  to  the 
telepresenter  for  telehealth  services. 

Comment:  Many  organizations  and 
individual  commenters  expressed 
ovendl  support  for  the  revision  of 
Medicare  payment  for  telehealth. 
Specifically,  commenters  mentioned 
removal  of  the  fee  sharing  requirement, 
relaxed  conditions  of  payment,  and  the 
addition  of  non-MSA  counties  to  the 
geographic  areas  eligible  for  telehealth 
under  Medicare.  The  commenters  noted 
that  these  changes  will  have  a  positive 
effect  on  health  care  delivery  and  will 
help  provide  services  to  areas  where 
specialty  care  is  sparse. 

Response:  We  agree  that  the  proposed 
revisions  to  Medicare  telehealth 
coverage  and  payment  policies,  as 
authorized  by  the  BIPA,  remove 
significant  barriers  for  physicians  and 
practitioners  wishing  to  provide 
telehealth  services. 


Comment:  One  commenter  indicated 
that  the  cost  of  collecting  the 
coinsurance  for  the  originating  site 
facihty  fee  could  easily  exceed  the 
amount  the  facility  would  collect  bom. 
the  beneficiary.  The  commenter 
encouraged  us  to  permit  originating 
sites  to  waive  the  coinsurance  in  those 
situations  where  the  telehealth  facility 
charge  is  the  only  amount  to  be  billed 
to  the  beneficiary. 

Response:  We  do  not  have  the 
authority  to  eliminate  the  coinsurance 
requirement  outright  for  telehealth 
originating  sites.  However,  Medicare 
permits  the  waiver  of  coinsurance  for 
limited  situations.  Section  5220  of  the 
Medicare  Carriers  Manual  specifies  that 
physicians  and  suppliers  may  waive 
billing  for  or  collection  of  coinsurance 
or  deductibles  for  indigent  patients  or 
when  the  physicians'  or  suppliers'  cost 
of  billing  or  collecting  exceeds  or  is 
disproportionate  to  the  amounts  to  be 
collected.  Docxunentation  must  be 
sufficient  to  support  that  costs  for 
billing  the  beneficiary  exceed  or  are 
disproportionate  to  the  amoimt 
collected  from  the  beneficiary.  In  this 
instance,  the  amount  collected  refers  to 
20  percent  of  the  ori^nating  site 
telehealth  facility  fee. 

We  clarify  that  when  the  patient  owes 
additional  coinsurance  to  the 
originating  site  for  other  Medicare 
services,  billing  for  the  telehealth 
facility  fee  coinsurance  amount  may  be 
consolidated  with  the  coinsurance 
amount  owed  for  those  services.  We 
believe  that  this  would  resolve  the 
commenter's  concern  that  the  cost  for 
billing  and  or  collecting  the  coinsurance 
for  a  single  facility  fee  could  exceed  or 
be  disproportionate  to  the  amount 
collected  from  the  beneficiary. 

Comment:  One  association  submitted 
a  number  of  comments  that  have 
payment  implications  for  the  Federally 
qualified  health  center  benefit. 

Response:  These  issues  involve 
specific  aspects  of  the  Federally 
qualified  health  center  payment 
methodology  and  are  beyond  the  scope 
of  this  provision.  We  will  take  these 
comments  into  consideration  in 
formulating  futiue  instructions  for 
payment  implications  on  FQHCs. 

Result  of  Evaluation  of  Comments 

We  are  implementing  this  provision 
as  stated  above. 

G.  Indian  Health  Service 

The  Indian  health  care  system 
provides  primary  health  care  to  many 
American  Indian  and  Alaska  Native 
Medicare  beneficiaries.  This  system 
consists  of  programs  operated  by  a 
Federal  agency,  the  Indian  Health 
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Service  (IHS),  and  Federally  funded 
programs  operated  by  Indian  tribes, 
tribal  organizations,  and  urban  Indian 
organizations  (as  those  terms  are 
defined  in  section  4  of  the  Indian  Health 
Care  Improvement  Act).  These  programs 
deliver  a  range  of  clinical  and 
preventive  health  services  to  their 
beneficiaries  through  a  network  of 
facilities  including  hospitals  and 
outpatient  clinics.  Programs  operated  in 
niS-owned  or  leased  facilities,  by  IHS  or 
by  tribes  or  tribal  organizations,  are 
considered  "Federal  providers"  by 
Medicare.  Sections  1814(c)  and  1835(d) 
of  the  Act  generally  prohibit  pajonent  to 
Federal  providers,  subject  to  exceptions 
contained  in  section  1880  of  the  Act  for 
these  IHS  facilities.  Before  enactment  of 
the  BIPA,  the  exception  in  section  1880 
of  the  Act  was  appUcable  only  to  IHS 
ovraed  or  leased  hospitals,  provider- 
based  clinics,  and  skilled  nursing 
facilities  (regardless  of  whether  the 
entity  is  thbally  operated).  The 
exception  did  not  permit  Medicare  to 
pay  for  services  furnished  by  IHS  owned 
or  leased  free-standing  outpatient 
clinics  or  to  pay  any  DiS  owned  or 
leased  facilities  for  services  by 
physicians  and  other  practitioners  paid 
under  a  fee  schedule. 

Effective  July  1,  2001,  section  432  of 
the  BIPA  extends  the  exception  in 
section  1880  of  the  Act  to  permit 
Medicare  payments  to  hospitals  and 
outpatient  cUnics  (provider-based  or 
free-standing),  operated  by  the  IHS  or  by 
a  tribe  or  tribal  organization,  for  services 
furnished  by  physicians  and  specified 
non-physician  practitioners  in  or  at  the 
direction  of  the  hospital  or  outpatient 
clinic.  Payments  for  these  services  are 
made  to  the  hospital  or  outpatient 
clinic,  not  to  the  physician  or  other 
practitioner.  These  payments  are  subject 
to  the  same  situations,  terms,  and 
conditions  as  would  apply  if  the 
services  were  furnished  in,  or  at  the 
direction  of,  a  hospital  or  outpatient 
clinic  that  is  not  operated  by  the  IHS  or 
by  a  tribe  or  tribal  organization.  The 
payments  include  incentive  payments 
for  physicians  furnishing  covered 
physicians'  services  in  rural  or  urban 
health  professional  shortage  areas 
(HPSAs)  if  the  usual  HPSA  criteria  are 
met.  (For  further  information  see  section 
1833  of  the  Act  and  §  414.42  of  our 
regulations.)  Payments  will  not  be  made 
under  these  provisions  to  the  extent  that 
Medicare  is  otherwise  paying  for  the 
same  services  under  other  provisions 
(for  example,  as  part  of  a  bimdled 
payment,  or  if  a  tribal  outpatient  clinic 
continues  to  bill  as  a  Federally  qualified 
health  center  (FOHC)). 

We  have  added  a  new  §  410.46  to  our 
regulations  to  reflect  this  new  statutory 


provision.  Due  to  the  statutory  effective 
date  of  July  1,  2001,  we  implemented 
this  BIPA  provision  through  program 
memorandum  instructions. 

Result  of  Evaluation  of  Comments 

We  received  no  comments  on  the 
statutory  requirement  to  pay  Indian 
Health  Service  and  tribal  hospitals  and 
clinics  for  the  services  of  physicians  and 
other  practitioners  under  Medicare  fee 
schedules. 

H.  Pathology  Services 

The  November  2, 1999  final  rule  (64 
FR  59380)  provided  that,  for  services 
furnished  on  or  after  January  1,  2001, 
carriers  would  no  longer  pay  claims  to 
independent  laboratories  under  the 
physician  fee  schedule  for  the  technical 
component  (TC)  of  physician  pathology 
services  for  hospital  inpatients.  Before 
that  rule,  independent  laboratories 
could  bill  the  carrier  under  the 
physician  fee  schedule  for  the  TC  of  a 
physician  pathology  service  furnished 
to  a  hospital  inpatient.  Also,  under  that 
rule,  independent  laboratories  would 
still  have  been  able  to  bill  and  receive 
payment  for  the  TC  of  physician 
pathology  services  furnished  to  patients 
who  are  not  hospital  inpatients. 

Section  542  of  the  BIPA  requires  the 
Medicare  carrier  to  continue  to  pay  for 
the  TC  of  physician  pathology  services 
when  an  independent  laboratory 
furnishes  these  services  to  an  inpatient 
or  outpatient  of  a  covered  hospital.  The 
BIPA  provisions  apply  to  TC  services 
furnished  during  the  2-year  period 
begiiming  January  1,  2001  and 
continuing  through  December  31,  2002. 
We  informed  the  carriers  and  the 
intermediaries  of  this  provision  through 
program  meihorandum  AB-01— 47, 
which  was  issued  in  March  2001 .  This 
program  memorandum  requested  the 
carriers  to  notify  independent 
laboratories  of  this  provision  in  their 
next  regularly  scheduled  bulletin  and  to 
place  this  bulletin  on  their  Internet  web 
site.  In  the  absence  of  further  legislation, 
the  policy  of  the  November  1999  final 
rule  will  take  effect  for  the  TC  of 
physician  pathology  services  furnished 
to  hospital  patients  after  December  31, 
2002.  We  have  revised  §415.130  to 
conform  to  the  statutory  change  in 
section  542  of  BIPA  concerning  the 
payment  for  the  TC  of  physician 
pathology  services. 

Result  of  Evaluation  of  Comments 

We  have  received  no  comments  on 
this  issue. 


rV.  Five- Year  Review  of  Work  Relative 
Value  Units  Under  the  Physician  Fee 
Schedule;  Responses  to  Public 
Comments  on  the  Five- Year  Review  of 
Work  Relative  Value  Units 

A.  Scope  of  Five-Year  Review 

This  final  rule  includes  the 
culmination  of  the  5-year  review  of 
work  RVUs  required  by  statute.  The 
work  RVUs  affected  by  this  review  will 
be  effective  for  services  furnished 
beginning  January  1,  2002. 

m  our  Jime  8,  2001  proposed  notice 
(66  FR  31028),  we  explained  the  process 
used  to  conduct  the  5-year  review  of 
work  RVUs.  During  the  comment  period 
we  received  approximately  35  public 
comments  on  approximately  900  codes. 
After  review  by  our  medical  staff,  we 
forwarded  all  of  the  comments  we 
received  concerning  potentially 
misvalued  services  to  the  AMA's 
Specialty  Society  Relative  Value  Update 
Committee  (RUC). 

The  RUC  submitted  work  RVU 
recommendations  for  all  of  the  codes  we 
forwarded  with  the  exception  of  the 
anesthesia  codes  and  conscious  sedation 
codes.  We  analyzed  all  of  the  RUC 
recommendations  and  evaluated  both 
the  recommended  work  RVUs  and  the 
rationale  for  the  recommendations.  If  we 
had  concerns  about  the  application  of  a 
particular  methodology,  but  thought  the 
recommended  work  RVUs  were 
reasonable,  we  verified  that  the 
recommended  work  RVUs  were 
appropriate  by  using  alternative 
methodologies.  (For  additional 
information  on  the  review  process, 
please  see  the  proposed  notice 
published  June  8.  2001.) 

B.  Review  of  Comments  (Includes  Table 
4  Work  RVU  Refinements  of  5-  Year 
Review  Codes  Commented  on  in 
Response  to  the  June  8,  2001  Proposed 
Notice) 

Ehuing  the  comment  period  for  oiu- 
June  8.  2001  proposed  notice, 
commenters  generally  supported  our 
proposed  changes.  We  received  more 
than  125  comments  on  approximately 
39  specific  codes  plus  all  the  anesthesia 
services.  The  majority  of  these 
comments  addressed  the  gastrointestinal 
endoscopy  codes  and  anesthesia 
services. 

We  convened  a  multispecialty  panel 
of  physicians  to  assist  us  in  the  review 
of  the  comments.  The  comments  we  did 
not  submit  for  panel  review  are 
discussed  at  the  end  of  this  section.  The 
panel  was  moderated  by  our  medical 
staff  and  consisted  of: 

•  Clinicians  representing  the 
commenting  specialties,  based  on  our 
determination  of  those  specialties  which 
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are  most  identified  with  the  services  in 
question.  Although  commenting 
specialties  were  welcomed  to  observe 
the  entire  refinement  process,  they  were 
only  involved  in  the  discussion  of  those 
services  for  which  they  were  invited  to 
participate. 

•  Primary  care  clinicians  nominated 
by  the  American  Academy  of  Family 
Physicians  and  the  American  College  of 
Physicians  and  American  Society  of 
Internal  Medicine. 

•  Four  carrier  medical  directors. 

•  Four  clinicians  with  practices  in 
related  specialties  who  had  knowledge 
of  the  services  luider  review. 

We  submitted  6  codes  for  evaluation 
by  the  panel.  The  panel  discussed  the 
work  RVUs  involved  in  each  procedure 
under  review  in  comparison  to  the  work 
RVUs  associated  with  other  services  on 
the  fee  schedule.  We  assembled  a  set  of 
reference  services  and  asked  each  panel 
member  to  compare  the  clinical  aspects 
for  the  services  they  believed  were 
incorrectly  valued  to  one  or  more  of  the 
reference  services.  In  compiling  the 
reference  set,  we  attempted  to  include — 
(1)  services  that  are  commonly 
performed  whose  work  RVUs  are  not 
controversial;  (2)  services  that  span  the 
entire  work  spectrum  from  the  easiest  to 
the  most  difficult;  and  (3)  at  least  three 
services  performed  by  each  of  the  major 
specialties  so  that  each  specialty  would 
be  represented.  The  reference  set  listed 
over  300  services.  Group  members  were 
encouraged  to  make  comparisons  to 
these  reference  services.  The  intent  of 
the  panel  process  was  to  capture  each 
participant's  independent  judgement 
based  on  the  discussion  and  his  or  her 
clinical  experience.  Following  each 
discussion,  each  participant  rated  the 
work  for  the  procedure.  Ratings  were 
individual  and  confidential;  there  was 
no  attempt  to  achieve  consensus  among 
the  panel  members. 

We  then  analyzed  the  ratings  based  on 
a  presumption  that  the  RVUs  in  the 
proposed  notice  were  correct.  To 
overcome  this  presumption,  the 
inaccuracy  of  the  proposed  RVUs  had  to 


be  apparent  to  the  broad  range  of 
physicians  participating  in  each  panel. 

Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  each  panel.  We  used 
statistical  tests  to  determine  whether 
there  was  enough  agreement  among  the 
groups  on  the  panel,  and  whether  the 
agreed-upon  RVUs  were  significantly 
different  from  the  proposed  RVUs 
published  in  the  June  8,  2001  proposed 
notice.  We  did  not  modify  the  RVUs 
imless  there  was  a  clear  indication  for 
a  change.  If  there  was  agreement  across 
groups  for  change,  but  the  groups  did 
not  agree  on  what  the  new  RVUs  should 
be,  we  eliminated  the  outlier  group,  and 
looked  for  agreement  among  the 
remaining  groups  as  the  basis  for  new 
RVUs.  We  used  the  same  methodology 
in  analyzing  the  ratings  that  we  first 
used  in  the  refinement  process  for  the 
1993  fee  schedule.  The  statistical  tests 
we  used  are  described  in  detail  in  the 
November  25, 1992  final  rule  (57  FR 
55938). 

Our  decision  to  convene  a 
multispecialty  refinement  panel  of 
physicians  and  to  apply  the  statistical 
tests  referred  to  above  was  based  on  our 
need  to  balance  the  interests  of  those 
who  commented  on  the  work  RVUs 
against  the  redistributive  effects  that 
would  occur  in  other  specialties.  Of  the 
6  codes  reviewed  by  the  multispecialty 
panel,  all  were  the  subject  of  requests 
for  increased  values. 

We  also  received  comments  that  we 
did  not  submit  to  the  panels  for  a 
variety  of  reasons.  These  comments  are 
discussed  later  in  this  section.  Of  the 
proposed  codes  that  were  reviewed,  3 
increased,  and  3  were  not  changed. 

Table  4. — Work  Relative  Value  Unit 
Refinements  of  Five-Year  Review  Codes 
Commented  on  in  Response  to  the  June 
8,  2001  Proposed  Notice 

Table  4  lists  the  codes  reviewed 
during  the  5-year  review  on  which  we 
received  comments.  This  table  includes 
the  following  information: 


•  CPT/HCPCS  Code.  This  is  the  CPT 
or  alphaniuneric  HCPCS  code  for  a 
service. 

•  Modifier.  A  modifier-26  is  shown  if 
the  work  RVUs  represent  the 
professional  component  of  the  service. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  Proposed  Work  RVUs.  This  column 
includes  the  work  R\^s  proposed  in  the 
June  8,  2001  proposed  notice  for  each 
reviewed  code. 

•  Requested  Work  RVUs.  This 
column  identifies  the  work  RVUs 
requested  by  the  commenters.  If  the 
commenters  requested  different  RVUs, 
the  table  lists  the  highest  requested 
RVUs.  For  some  codes  we  received 
recommendations  for  an  increase  but  no 
specific  RVUs  were  recommended. 

•  RUC  Recommendation.  This 
column  identifies  the  work  RVUs 
recommended  by  the  RUC  if  the  RUC 
made  a  specific  work  value 
recommendation  as  part  of  its  comments 
on  the  June  8,  2001  proposed  notice. 

•  2002  Work  RVUs.  This  column 
contains  the  2002  work  RVUs. 

•  Basis /or  Decision.  This  column 
indicates  whether: 

-t-  The  recommendations  of  the 
multispecialty  refinement  panel  were 
the  basis  upon  which  we  determined 
that  the  proposed  work  RVUs  published 
June  8,  2001  should  be  reteuned 
(indicator  1). 

+  A  new  value  emerged  from  oiu 
analysis  of  the  refinement  panel  ratings 
(indicator  2). 

+  A  new  or  retained  value  came  frtim 
review  of  the  comment(s)  received 
(indicator  3). 

+  A  new  value  came  from  the  need  to 
make  a  rank-order  change  to  maintain  or 
correct  existing  relationships  among 
services  (indicator  4). 

+  A  value  is  retained  and  the  code 
has  been  referred  to  the  RUC  (indicator 
5). 

+  There  is  no  change  in  value  but  we 
have  adjusted  the  global  period 
(indicator  6). 


Table  4.— Work  RVp  Refinements  of  the  Five-Year  Review  Codes  Commented  on  in  Response  to  June  8, 

2001  Proposed  Notice 


CPT/HCPCS  Code' 


Mod 


Descriptor 


Proposed 
Work  RVU 


Requested 
Work  RVU 


RUC 
REC 


2002  Work 
RVU 


Basis  for 
decision 


00100-01999 

11055  

11056  

11057  

11719  

27286 


Anesttiesia  services  .... 

Trim  skin  lesion 

Trim  skin  lesion.  2  to  4 
Trim  skin  lesions,  over 
4. 

Trim  nail(s)  

Fusion  of  hip  joint  


0.27 
0.39 
0.50 

0.11 
23.45 


(^) 
0.43 
0.61 
0.79 

0.17 


(2) 
0.43 
0.61 
0.79 

0.17 
23.45 


#5 
#3 
#3 
#3 

4>3 

#4 
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Table  4.— Work  RVU  Refinements  of  the  Five-Year  Review  Codes  Commented  on  in  Response  to  June  8, 

2001  Proposed  Notice— Continued   ^ 


CPT/HCPCS  Code  ^ 


Mod 


Descriptor 


Proposed 
Work  RVU 


Requested 
Work  RVU 


RUC 
REC 


2002  Wortt 
RVU 


Basis  for 
decision 


36400  .. 
36405  .. 
38510  .. 

38571  .. 

38740  .. 

38745  .. 

38760.. 

39503  .. 

43219  .. 
43239  .. 

43244  .. 

43247  .. 

43249  .. 

43255  .. 

43259.. 

43263  .. 

43265  .. 

43269  . 

44388  . 

44389  . 

44390  . 

44391  . 

44392. 

44393. 

45380  . 

49605. 
56515  . 

OODUO  . 

56810  . 
57500. 
58100. 
76090. 

76091  . 

G0127 


Drawing  t>k>od  

Drawing  bkxxl  

Bkjpsy/removal,  lymph 
nodes. 

Laparoscopy, 
lymphadenectomy. 

Remove  armpit  lymph 
nodes. 

Remove  armpit  lymph 
nodes. 

Remove  groin  lymph 
nodes. 

Repair  of  diaphragm 
hemia. 

Esophagus  endoscopy 

Upper  Gl  endoscopy, 
biopsy. 

Upper  Gl  endoscopy/li- 
gatkxi. 

Operative  upper  Gl  en- 
doscopy. 

Esoph  endoscopy,  dila- 
tk>n. 

Operative  upper  Gl  en- 
doscopy. 

Endoscopic  ultrasound 
exam. 

Endo 
cholangiopancreatog- 
raph. 

Endo 
ctK>iangk)pancreatog- 
raph. 

Endo 
cholangiopancreatog- 
raph. 

Cokin  endoscopy  

Cotonoscopy  with  bi- 
opsy. 

Cokxioscopy  for  foreign 
body. 

Cotorrascopy  for  t>leed- 
ing. 

Cotonoscopy  and  pol- 
ypectomy. 

Cotonoscopy,  lesion  re- 
moval. 

Cok>noscopy  and  bi- 
opsy. 

Repair  umbilk:al  leskm 

Destructkxi,  vulva  le- 
sion<s). 

Biopsy  of  vulva/peri- 
neum. 

Repair  of  perineum  

Bk>psy  of  cervix 

Bk)psy  of  uterus  lining 

Mammogram,  one 
breast. 

Mammogram,  tx>th 
breasts. 

Trim  nail(s)  


0.18 
0.18 
6.43 

12.38 

10.02 

13.00 

12.94 

34.85 

2.80 
2.69 

4.59 

3.39 

2.90 

4.40 

4.89 

6.19 

8.90 

6.04 

2.82 
3.13 

3.83 

4.32 

3.82 

4.84 

4.01 

22.66 
2.76 

1.10 

4.13 
0.97 
0.71 
0.70 

0.87 

0.11 


0.38 
0.32 


19.84 

10.03 

13.10 

12.95 

95.00 

3.18 
2.87 

5.05 

3.40 

3.25 

4.82 

6.53 

7.29 

10.02 

8.21 

3.24 
3.54 

4.25 

5.25 

4.23 

5.79 

444 

76.00 
3.63 


0.93 
1.10 


1.10 
4.13 
1.53 


0.38 
0.31 
6.43 

14.68 

10.03 

13.10 

12.95 

95.00 

2.80 
'2.87 

5.05 

3.39 

2.90 

4.82 

4.89 

7.29 

10.02 

8.21 

2.82 
3.13 

3.83 

4.32 

3.82 

4.84 

M.44 

76.00 
2.76 

M.10 

*4.13 
0.97 

*1.53 
0.70 

0.87 

0.17 


02 

#6 

«2 

#3 

#3 

«3 

«3 

«3 
«3 

#3 

#3 

«3 

#3 

#3 

#3 

#3 

#3 

in 

«3 
«3 
«3 
i3 
4Q 
#3 

«3 

#1 

«3 

#3 

#S 
«3 
#1 

#1 

«3 


'  All  CPT  codes  and  descriptors  copyright  2000  American  Medical  Association. 
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2  ^4o  change. 

326%  incr. 

*  RVUS  to  remain  interim  for  2002. 


C.  Discussion  of  Comments  by  Qinical 
Area  | 

In  this  section,  we  discuss  the 
comments  we  received  on  the  39  codes 
of  the  more  than  900  codes  for  which 
we  sought  public  comment.  For  the 
codes  for  which  we  did  nut  receive  any 
comments,  our  proposed  RVUs  are 
being  made  find.  We  have  categorized 
the  comments  into  the  same  clinical 
areas  we  used  in  the  June  8,  2001  notice. 
Within  each  clinical  area,  Usted  below, 
we  discuss  the  comments  received  in 
CPT  code  order. 


1.  Vascular  Surgery 

Comment:  The  American  Association 
for  Vascular  Surgery  and  the  Society  for 
Vascular  Surgery  expressed 
appreciation  that  we  agreed  with  the 
RUC  recommendations  for  work  RVUs 
for  the  vascular  surgery  codes  reviewed 
under  the  second  5-year  review. 
However,  it  indicated  that  some  of  these 
services  may  still  be  undervalued.  It 
will  be  reviewing  these  services  as  well 
as  a  smadl  number  of  vascular  surgery 
services  that  were  not  submitted  this 
year  and  possibly  submit  these  imder 
the  next  5-year  review. 

Response  and  final  decision:  We  will 
finalize  the  RVUs  for  the  vascular 
surgery  codes  as  proposed. 

2.  General  Sui:gery  and  Colon  and  Rectal 
Surgery 

Family  2    Lymphadenectomy 

Comment:  The  American  College  of 
Surgery  (ACS)  was  supportive  of  the 
work  performed  by  CMS  medical 
officers  to  ensure  that  rank  order 
anomalies  were  eliminated  from  6 
families  of  codes  where  acceptance  of 
the  RUC  recommendations  would  create 
distortions  in  family  work  value 
relativity  and  the  rest  of  the  physician 
fee  schedule. 

The  ACS  pointed  out  a  t)rpographical 
error  in  the  proposed  notice.  For  Family 
2  Lymphadenectomy.  CMS  disagreed 
with  the  RUC,  and  stated  that  the 
median  survey  result  of  13  is 
appropriate  for  CPT  code  38745.  The 
ACS  commented  that  the  survey  median 
is  actually  13.10.  The  correction  of  this 
error  would  lead  to  increases  for  related 
family  codes  38740  (from  10.02  to 
10.03)  and  38760  (from  12.94  to  12.95). 

Response  and  final  decision:  We  agree 
with  the  commenter's  response  and  will 
adjust  the  work  values  for  CPT  code 
38740  to  10.03;  for  CPT  code  38745  to 
13.10;  and  for  CPT  code  38760  to  12.95. 


Family  3    Lyntph  Nodes  and  Lymphatic 
Channels — Incision/Excision 

Comment:  The  American  Academy  of 
Otolarjmgology  recommended  that  CMS 
change  the  global  surgical  period  of  CPT 
code  38510  from  90  days  to  10  days 
following  the  RUC  survey  data  for  this 
CPT  code.  It  alleges  that  there  were  no 
postoperative  visits  beyond  10  days 
associated  with  this  procedure  for  the 
relative  work  established. 

Response:  The  RUC  valued  this 
service  based  on  the  feet  that  it  is 
typically  furnished  to  an  outpatient.  The 
value  of  a  hospital  discharge  day  was 
subtracted  from  the  median  survey 
value.  The  median  survey  value  is  based 
on  one  followup  office  visit.  We  befieve 
there  is  merit  to  the  group's  point  and 
will  change  the  global  period  from  90 
days  to  10  days. 

3.  Thoracic  Surgery 

Comment:  The  Society  of  Thoracic 
Surgeons  expressed  appreciation  that 
we  had  accepted  the  RUC 
recommendations  for  corrections  to 
work  values  of  many  thoracic  and 
cardiac  procedures. 

Response  and  final  decision:  We  will 
finalize  the  RVUs  for  these  codes  as 
proposed. 

4.  Orthopedic  Surgery 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  all  of 
the  proposed  work  RVUs  for  the 
orthopedic  surgery  codes.  We  would 
also  note  that,  in  the  June  rule,  we 
proposed  to  correct  a  rank  order 
anomaly  by  increasing  values  for  CPT 
code  27286.  This  code,  however,  was 
inadvertently  omitted  from  the  table  and 
addendimi;  it  is  included  in  Table  4  and 
Addendum  A  of  this  final  rule. 

5.  Ophthalmology 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  all  of 
the  proposed  work  RVUs  for  the 
ophthalmology  codes. 

6.  Urology 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  all  of 
the  proposed  work  RVUs  for  the  urology 
codes. 

7.  Obstetrics/Gynecology 

CPT  Code  38571.  Laparoscopy.  Surgical; 
With  Bilateral  Total  Pelvic 
Lympadenectomy 

Comment:  The  Society  of  Gynecologic 
Oncologists  (SCO)  stated  that,  while  we 


had  proposed  an  increase  for  CPT  code 
38572,  an  increase  was  not  proposed  for 
CPT  code  38571.  The  SGO  believes  that 
both  of  these  codes  are  undervalued 
based  on  insufficient  work  RVUs  being 
assigned  for  the  laparoscopy  with 
bilateral  total  pelvic  Ijrmphadenectomy 
procedure,  which  is  common  to  both 
codes.  It  requested  that  a  proportional 
increase  in  work  RVUs  be  made  for  CPT 
38571  as  well. 

Response:  We  accepted  the  RUC 
recommendation  that  no  increase  be 
made  in  the  work  RVU  for  this  service 
based  on  the  lack  of  compelling 
evidence  to  support  an  increase,  and  we 
had  proposed  retaining  the  current  work 
RVU  for  this  service.  However,  based  on 
the  comments  received,  we  referred  this 
code  to  a  multispecialty  refinement 
panel  for  review. 

Final  decision:  As  a  result  of  our 
analysis  of  the  multispecialty 
refinement  panel  ratings,  we  are 
increasing  the  work  RVUs  for  CPT  code 
38571  to  14.68  work  RVUs. 

CPT  Code  56515,  Destruction  of 
Lesion(s),  Vulva;  Extensive,  Any  Method 

Comment:  For  CPT  code  56515,  SGO 
disagreed  with  the  rationale  that  CPT 
codes  56515  and  46924  have 
comparable  physician  and  intraservice 
work  time.  It  indicated  that  CPT  code 
56515  involves  lasering  a  much  larger 
area;  therefore,  the  amount  of 
intraservice  time  and  the  nimiber  of 
postoperative  visits  can  be  significantly 
higher. 

Response:  We  had  accepted  the  RUC 
recommendation  of  2.76  work  RVUs  for 
this  code  which  was  lower  than  the 
3.625  which  had  been  requested  by  the 
specialty.  Based  on  the  comments 
received,  we  referred  this  code  to  a 
multispecialty  refinement  panel  for 
review. 

Final  decision:  As  a  result  of  our 
analysis  of  the  refinement  panel  ratings, 
we  are  retaining  the  work  RVU  of  2.76. 

CPT  Code  57500,  Biopsy.  Single  or 
Multiple,  or  Excision  of  Lesion,  With  or 
Without  Fulguration  (Separate 
Procedure) 

Comment:  In  addition  to  comments 
on  the  2  codes  referenced  above,  SGO 
also  recommended  that,  while  CPT  code 
57500  was  not  considered  part  of  the  5- 
year  review,  this  gender-specific  code  be 
forwarded  to  the  RUC  for  evaluation.  It 
believes  the  amount  of  physician  time 
and  level  of  pre-  and  postoperative  work 
for  this  procedure  is  similar  to  that  for 
the  male-specific  procedures  of  CPT 
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code  54100  (Biopsy  of  penis  (separate 
procedure)),  and  CPT  code  54505 
(Biopsy  of  testis,  incisional  (separate 
procedure)),  and  thus  the  physician 
work  for  CPT  code  57500  should  be 
increased. 

Response  and  final  decision:  We  will 
refer  this  code  to  the  RUC  for  review. 

Comment:  In  our  June  8,  2001 
proposed  notice,  we  also  stated  that  we 
referred  three  female-specific  procedure 
codes  that  appeared  to  be  misvalued  to 
the  RUC  for  review.  As  part  of  its 
comments  on  the  proposed  notice,  and 
in  response  to  our  request  to  review 
these  services,  the  RUC  has  provided 
recommendations  on  work  RVUs  for  the 
three  codes  as  follows: 

•  CPT  code  56605,  Biopsy  of  vulva  or 
perineum  (separate  procedure);  one 
lesion. 

The  RUC  stated  that  this  code  was 
reviewed  during  the  first  5-year  review 
and  was  increased  at  that  time  to  double 
the  original  work  RVU  for  CPT  code 
56605.  While  the  current  work  RVU  for 
this  code  is  less  than  CPT  code  54100, 
Biopsy  of  penis  (WRVU  1.90),  the 
structure  of  CPT  code  56605  allows 
additional  reporting  when  more  than 
one  lesion  is  biopsied,  while  the  penile 
code  (54100)  may  be  only  reported  once, 
regardless  of  the  number  of  biopsies. 
The  RUC  recommended  that  the  ciurent 
work  RVU  of  1.10  be  maintained  for 
CPT  code  56605. 

•  CPT  code  5681 0,  Perineoplasty, 
repair  of  perineum,  nonobsterical 
(separate  procedure). 

The  RUC  indicated  that  the  specialty 
stated  that  this  service  may  be 
undervalued;  however,  perineoplasty  is 
performed  so  rarely  as  a  separate 
procedure  that  it  would  be  difficult  to 
j3btain  valid  survey  data  to 
appropriately  value  this  service.  In 
addition,  the  specialty  is  ciurently 
considering  CPT  revisions  to  this  family 
of  codes  and  will  review  this  issue  at 
that  time.  The  RUC  recommended  that 
the  current  work  RVU  of  4.13  be 
maintained  for  the  service. 

•  CPT  code  58100.  Endometrial 
sampling  (biopsy)  with  or  without 
endocervical  sampling  (biopsy),  without 
cervical  dilation,  any  method  (separate 
procedure). 

The  RUC  indicated  that,  based  on  a 
review  of  survey  data,  CPT  code  58100 
is  undervalued.  The  RUC  compared  this 
code  to  CPT  code  55700  and  determined 
that  these  2  services  are  similar  in  time 
and  intensity.  The  RUC  also  agreed  that 
58100  is  more  work  than  the  reference 
procedure,  CPT  code  57505,  and 
recommended  an  increase  in  the  work 
RVU  for  CPT  code  58100  to  1.53.  The 
RUC  also  provided  refinements  to  the 
practice  expense  inputs  for  this  code. 


Response  and  final  decision:  We  agree 
with  the  RUC  recommendations  for 
these  three  codes  and  will  maintain  the 
ciurent  work  RVUs  of  1.10  for  CPT  code 
56605  and  4.13  for  CPT  code  56810  and 
increase  the  work  RVUs  for  CPT  code 
58100  to  1.53.  Because  the  public  has 
not  had  a  chance  to  comment  on  these 
work  RVUs,  we  will  consider  them  to  be 
interim  and  will  accept  comments  on 
values  for  these  3  codes. 

8.  Gastroenterology 

In  the  June  8,  2001  proposed  notice, 
we  explained  that,  for  the  selected  series 
of  gastrointestinal  endoscopy  codes  for 
the  5-year  review,  the  RUC 
recommended  increases  in  work  RVUs 
for  some  of  the  codes  and  no  change  in 
work  for  other  codes.  While  some  of 
these  endoscopy  codes  may  be 
misvalued,  we  proposed  to  keep  all 
work  RVUs  for  gastrointestinal 
endoscopy  codes  unchanged.  We  also 
requested  that  the  RUC  perform  a 
comprehensive  review  of  all 
gastrointestinal  endoscopy  codes  to 
ensure  that  all  codes  are  properly 
valued  and  that  no  rank-order  anomalies 
within  and  across  specialties  are  created 
or  exacerbated. 

With  respect  to  the  RUC 
recommendation  concerning  permitting 
separate  reporting  and  payment  of 
conscious  sedation  codes  90141  and 
90142,  we  stated  we  would  be  reviewing 
data  concerning  this  issue.  Any 
proposal  we  would  have  concerning 
payment  and  reporting  of  conscious 
sedation  codes  would  be  the  subject  of 
future  rulemaking. 

Comment:  Many  physicians  and 
several  medical  organizations  expressed 
concern  about  our  decision  to  propose 
no  changes  for  the  17  endoscopy  codes 
for  which  the  RUC  had  recommended 
increases.  The  American  Society  for 
Gastrointestinal  Endoscopy,  the 
American  College  of  Gastroenterology, 
and  the  American  Gastroenterologies 
Association  provided  an  extensive 
discussion  on  each  of  the  codes  which 
we  will  summarize  and  respond  to 
below. 

CPT  Code  43219,  Esophagoscopy,  Rigid 
or  Flexible;  With  Insertion  of  Plastic 
Tube  or  Stent 

The  RUC  recommended  an  increase  in 
work  RVUs  from  2.8  to  3.18  for  CPT 
code  43219  based  upon  the  increased 
complexity  of  the  condition  of  the 
patients  receiving  these  stents.  We 
proposed  to  maintain  the  current  work 
RVUs  due  to  our  concerns  about 
creating  rank  order  anomalies  in  the  fee 
schedule. 

Comment:  We  received  comments 
regarding  this  code  from  several 


societies  representing 
gastroenterologists  who  said  that  the 
incremental  work  involved  with 
esophageal  stent  placement,  presently 
valued  at  1.21  RVUs,  should  be 
increased  to  1.59  RVUs.  The 
commenters  agreed  with  CMS  that 
several  other  stent  codes  were  recently 
reviewed  by  the  RUC  and  valued  using 
the  incremental  work  value  of  1.21 
RVUs.  Increasing  the  incremental  work 
value  for  CPT  code  43219  to  1.59  RVUs 
would  result  in  rank  order  anomalies  for 
several  codes.  The  commenters 
acknowledged  that  these  anomalies 
resulted  from  the  timing  of  the  5-year 
review  and  the  valuation  of  new  stent 
placement  codes.  In  spite  of  this,  the 
commenters  felt  the  RUC-recommended 
value  was  appropriate. 

Response:  We  feel  the  current  work 
increment  of  1.21  RVUs  for  placement 
of  a  stent  over  the  base  code  43200  is 
the  appropriate  value  when  assessing 
incremental  work.  We  do  not  agree  that 
the  incremental  work  for  stent 
placement  should  be  increased  to  1.59 
RVUs.  The  upper  GI  endoscopy  base 
CPT  code  43235  has  RVUs  of  2.39  and 
CPT  code  43256,  upper  GI  endoscopy 
with  stent  placement  (including 
predilation)  has  work  RVUs  of  4.35. 
This  results  in  an  incremental  value  of 
1.96  RVUs  which  includes  placement  of 
the  stent  (1.21  RVUs)  and  predilation 
(0.75  RVUs). 

Furthermore,  diagnostic 
bronchoscopy,  CPT  code  31622,  has 
work  RVUs  of  2.78,  and  bronchoscopy 
with  tracheal  dilation  and  placement  of 
a  tracheal  stent  (CPT  code  31631)  has  an 
RVU  of  4.37.  This  means  that  the 
incremental  work  value  for  tracheal 
dilation  and  stent  placement  is  1.59 
RVUs  which  is  significantly  less  than 
the  work  increment  of  1.96  listed  for 
CPT  code  43256.  We  also  note  that  CPT 
code  43219  will  be  billed  with  CPT  code 
43226  (dilation  of  the  esophagus  over  a 
guidewire)  which  has  an  incremental 
value  of  0.75  work  RVUs.  This  means 
that  when  an  esophageal  stent  is  placed, 
the  total  work  value  is  1.59  (base  code) 
plus  1.21  (stent  placement)  plus  0.75 
(dilation)  for  a  total  of  3.55  RVUs. 

More  important,  the  incremental  work 
of  placing  the  stent  is  1 .96  RVUs  which 
is  similar  to  the  incremental  work  of 
placing  a  stent  elsewhere  in  the  GI  tract 
and  more  than  the  incremental  work  of 
placing  a  stent  in  the  trachea.  Increasing 
the  incremental  work  of  placing  an^ 
esophageal  stent  to  1.59  RVUs  bom  1.21 
would  create  a  significant  rank  order 
anomaly  in  the  physician  fee  schedule 
because  esophageal  stent  placement 
would  be  valued  more  than  stent 
placement  elsewhere. 
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Lastly,  we  note  that  less  work  is 
required  to  place  a  plastic  stent  than  to 
place  a'^ire  stent.  Both,  however,  are 
coded  using  CPT  code  43219  and  are 
valued  similarly.  For  these  reasons,  we 
have  decided  to  maintain  the  current 
RVUs  of  2.80  for  this  code,  and  we 
jvould  like  the  RUC  to  review  all  of  the 
GI  endoscopic  stent  placement  codes 
and  all  of  the  GI  endoscopic  dilation 
codes  simultaneously.  Because  these 
services  are  performed  by 
gastroenteroiogists  and  various  surgical 
specialties  (general  surgery,  thoracic 
surgery,  otolaryngology,  and  colorectal 
surgery),  the  RUC  should  obtain  input 
from  all  specialties  performing  these 
services. 

CPT  Code  43239,  Upper  Gastrointestinal 
Endoscopy  Including  Esophagus, 
Stomach,  and  Either  the  Duodenum 
and/or  Jejunum  as  Appropriate,  With 
Biopsy,  Single  or  Multiple 

The  RUC  recommended  an  increase  in 
work  RVUs  from  2.69  to  2.87  based  on 
an  increase  in  the  number  of  biopsies 
obtained  during  each  procedure.  The 
RUC  also  stated  that  technological 
advances  allowing  for  greater  precision 
and  detail  in  finding  abnormalities  have 
increased  the  complexity  of  this  service. 
The  RUC  also  stated  that  technological 
advances  have  allowed  results  to  be 
reported  more  quickly  which  increases 
the  postservice  work  because  biopsy 
information  and  treatment  guidance  are 
conveyed  to  the  patient  the  same  day  as 
the  procedure.  We  disagreed,  and  in  the 
June  rule  we  proposed  to  maintain  the 
current  work  RVUs.  | 

Comment:  We  received  comments 
from  several  societies  representing 
gastroenteroiogists  and  die  following 
concerns  were  expressed:  First,  they  did 
not  feel  that  the  work  of  performing 
biopsy  procedures  at  different  sites  in 
the  GI  tract  was  the  same.  They 
commented  that  biopsy  of  lesions  in 
different  anatomic  sites  required 
different  amounts  of  work.  Second,  they 
felt  that  even  though  CPT  code  43239 
was  used  to  report  both  single  and 
multiple  biopsies,  the  typical  patient 
requires  multiple  biopsies. 

Response:  We  reviewed  these 
comments  and  compared  the 
intraservice  time  for  this  procedure  to 
other  endoscopic  biopsy  procedures  and 
we  have  decided  to  accept  the  RUC 
recommendations  for  this  code. 
However,  we  are  making  this  value 
interim.  Please  see  the  discussion  imder 
CPT  code  45380  regarding  this  issue. 


CPT  Code  43244,  Upper  Gastrointestinal 
Endoscopy  Including  Esophagus, 
Stomach,  and  Either  the  Duodenum 
and/or  Jejunum  as  Appropriate;  With 
Band  Ligation  of  Esophageal  and  or 
Gastric  Varices;  CPT  Code  43255,  Upper 
Gastrointestinal  Endoscopy  Including 
Esophagus,  Stomach,  and  Either  the 
Duodenum  and/or  Jejunum  as 
Appropriate;  With  Control  of  Bleeding. 
Any  Method 

The  RUC  recommended  an  increase  in 
work  RVUs  for  CPT  code  43255  from  4.4 
to  4.82  work  RVUs,  based  on  the  use  of 
new  technology,  such  as  lasers,  to 
control  bleeding.  The  RUC  also 
recommended  an  increase  in  work 
RVUs  for  CPT  code  43244  from  4.59  to 
5.05  RVUs,  based  on  the  increased 
number  of  bands  typically  used  to  treat 
esophageal  varices.  We  disagreed  and 
proposed  to  maintain  the  current  work 
RVUs. 

Comment:  We  received  comments 
from  several  societies  representing 
gastroenteroiogists  and  Uie  following 
concerns  were  expressed:  First,  they  felt 
that  we  had  incorrectly  determined  that 
these  two  services  should  be  valued 
identically  because  the  RUC  stated  that 
they  were  "similar"  in  terms  of  work. 
Second,  although  they  acknowledged 
that  the  use  of  cautery  to  control 
bleeding  is  not  new,  they  said  that  the 
service  is  imdervalued  irrespective  of 
which  method  is  used  to  control 
bleeding. 

Response:  We  reviewed  these 
comments  and  compared  the 
intraservice  time  to  other  similar 
procedures  and  have  decided  to  accept 
the  RUC  recommendations  for  the  above 
CPT  codes. 

CPT  Co<ie  43247,  Upper  Gastrointestinal 
Endoscopy  Including  Esophagus, 
Stomach,  and  Either  the  Duodenum 
and/or  Jejunum  as  Appropriate:  With 
Removal  of  Foreign  Body 

The  RUC  recommended  an  increase  in 
work  RVUs  for  this  CPT  code  from  3.39 
to  3.59  work  RVUs,  based  on  increased 
complexity  of  patients  undergoing  this 
procedure  with  a  concomitant  increase 
in  risk  of  morbidity.  We  disagreed  and 
proposed  to  maintain  the  current  work 
RVUs. 

Comment:  We  received  comments 
from  several  societies  representing 
gastroenteroiogists  with  the  following 
concerns:  First,  they  felt  the  increase  in 
the  work  RVU  for  this  procedure  was 
justified  because  the  procedure  is 
usually  performed  under  emergent 
conditions.  Second,  they  did  not  favor 
uniform  incremental  work  values  for 
removal  of  foreign  bodies  from  different 
sites  in  the  gastrointestinal  tract. 


Response:  The  RUC  used  a  building- 
block  approach  to  validate  its 
acceptance  of  the  median  work  RVUs 
from  the  survey.  We  do  not  believe  the 
approach  used  by  the  RUC  is  valid  for 
this  CPT  code.  We  compared  this 
service  to  other  similar  services  and 
continue  to  believe  that  the  RUC 
recommendation  does  not  represent  the 
appropriate  work  increments  for  foreign 
body  removal  from  various 
gastrointestinal  sites.  Furthermore,  it 
would  create  a  clear  rank-order  anomaly 
with  CPT  code  43215  that  should  have 
an  identical  work  increment.  Therefore, 
we  will  maintain  the  current  work  RVUs 
for  this  procedure.  If  the  RUC  reviews 
this  service  again,  we  ask  that  all  GI 
endoscopic  services  for  removal  of 
foreign  bodies  be  included  in  the 
review. 

CPT  Code  43249,  Upper  Gastrointestinal 
Endoscopy  Including  Esophagus, 
Stomach,  and  Either  the  Duodenum 
and/or  Jejunum  as  Appropriate;  With 
Balloon  Dilation 

The  RUC  recommended  an  increase 
fit)m  2.9  to  3.35  work  RVUs  for  this  CPT 
code  based  on  increased  complexity  of 
the  condition  of  patients  undergoing 
this  procedure.  We  disagreed  and 
proposed  to  maintain  the  current  work 
RVUs. 

Comment:  We  received  comments 
from  several  organizations  representing 
gastroenteroiogists  who  felt  the  increase 
in  incremental  work  value  was  justified 
based  on  their  survey.  However,  they 
admitted  that  revaluing  CPT  code  43249 
would  create  a  rank  order  anomaly  with 
CPT  code  43220,  an  identical  procedure. 
They  stated  that  CPT  code  43220  is  also 
undervalued. 

Response:  The  current  work 
increment  for  "balloon  dilation  of 
esophagus  (less  than  30nim  diameter)" 
is  0.51  RVUs  for  both  the  esophagus  and 
upper  gastrointestinal  endoscopy 
families.  Since  this  is  the  same 
procedure  in  both  families,  it  is  unclear 
why  the  work  should  be  increased  for 
the  upper  gastrointestinal  family  only. 
This  would  create  a  rank-order  anomaly. 
We  have  decided  to  maintain  the 
current  work  RVUs  for  CPT  code  43249. 
We  plan  to  ask  the  RUC  to  review  the 
incremental  work  RVUs  for  both  CPT 
code  43249  and  CPT  code  43220. 

CPT  Code  43259,  Upper  Gastrointestinal 
Endoscopy  Including  Esophagus, 
Stomach,  and  Either  the  Duodenum 
and /or  Jejunum  as  Appropriate;  With 
Endoscopic  Ultrasound  Examination 

The  RUC  recommended  an  increase  in 
work  RVUs  from  4.59  to  8.59  based  on 
the  complexity  of  the  equipment  and 
the  skill  and  judgement  required.  The 
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RUC  also  noted  that  the  survey  results 
supported  this  procedure  as  requiring 
more  work  than  CPT  code  43260— 
diagnostic  endoscopic  retrograde 
cholangio-pancreatography  (ERCP) — 
which  has  5.96  work  RVUs. 

Comment:  We  received  comments 
from  several  societies  representing 
gastroenteroiogists  who  agreed  with  us 
that  the  RUC  values  for  the  new 
endoscopic  ultrasound  codes  (EUS) 
were  inconsistent  with  the  value 
recommended  by  the  RUC  for  CPT  code 
43259.  They  felt  that  new  survey  data 
should  have  been  used  by  the  RUC 
when  valuing  CPT  code  43259  instead 
of  the  current  incremental  work  values 
used  by  the  RUC  for  the  5-year  review. 

Response:  The  RUC  used  the 
following  building-block  methodology 
to  arrive  at  its  recommendation  for 
43259—1)  The  RUC  added  1.5  work 
RVUs,  which  is  approximately  75 
percent  of  the  difference  between  the 
RUC  recommendation  from  the  last  5- 
year  review  (6.11  work  RVUs)  and  the 
work  RVUs  that  we  assigned  (4.0  work 
RVUs);  (2)  the  RUC  then  added  2.2  work 
RVUs.  which  are  the  work  RVUs  of  CPT 
code 

93312    (Echocardiography, 
Transesophageal,  Real  Time  With  Image 
Documentation  (2D)  (With  or  Without 
M-Mode  Recording);  Including  Probe 
Placement,  Image  Acquisition, 
Interpretation  and  report) 

Not  only  do  we  disagree  with  the  RUC 
methodology  for  this  recommendation, 
but  we  also  note  that  the  RUC  has  used 
the  current  work  RVUs  for  CPT  code 
43259  to  value  not  only  other 
gastrointestinal  transendoscopic 
ultrasound  procedures  but  also  many 
transendoscopic  ultrasound  guided 
biopsy  codes.  We  also  note  that  the  RUC 
has  recently  re-evaluated  CPT  code 
43231,  Esophagoscopy,  rigid  or  flexible; 
with  endoscopic  ultrasound 
examination,  and  recommended  much 
lower  RVUs  for  the  incremental  work  of 
the  ultrasound  examination.  Therefore, 
accepting  the  RUC  recommendation  fqr 
this  code  would  be  inconsistent  with 
the  RUC's  reevaluation  of  CPT  code 
43231,  would  invalidate  the  work 
valuation  of  many  other  gastrointestinal 
endoscopy  codes,  and  would  create 
numerous  rank-order  anomalies. 
Therefore,  we  recommend  that  the  RUC 
review  CPT  code  43259  along  with  all 
the  other  endoscopic  ultrasound 
examination  codes  and  all  the 
transendoscopic  ultrasound  guided 
biopsy  codes. 


CPT  Code  43263,  Endoscopic 
Retrograde  Cholangio-pancreatography 
(ERCP);  With  Pressure  Measurement  of 
Sphincter  of  Oddi  (Pancreatic  Duct  or 
Common  Bile  Duct) 

CPT  Code  43265,  Endoscopic 
Retrograde  Cholangio-pancreatography 
(ERCP)  With  Endoscopic  Retrograde 
Destruction,  Lithotripsy  of  Stone(s),  Any 
Method 

CPT  Code  43269,  Endoscopic 
Retrograde  Cholangio-pancreatography 
(ERCP);  With  Endoscopic  Retrograde 
Removal  of  Foreign  Body  and/or  Change 
of  Tube  or  Stent 

The  RUC  recommended  an  increase  in 
work  RVUs  from  6.19  to  7.29  for  CPT 
code  43263  based  on  the  need  to 
measure  pressures  in  both  the  biliary 
and  pancreatic  sphincters,  as  well  as  the 
need  for  prolonged  postoperative 
monitoring. 

The  RUC  recommended  an  increase  in 
work  RVUs  from  8.9  to  10.02  for  CPT 
code  43265  based  on  a  rank-order 
anomaly  with  code  43264  because  this 
procedure  is  considered  to  be  more 
time-consuming  and  complex  than  CPT 
code  43264. 

The  RUC  recommended  an  increase  in 
work  RVUs  from  6.04  to  8.21  for  CPT 
code  43269  based  on  a  rank-order 
anomaly  between  this  code  and  CPT 
code  43268. 

Comment:  We  received  comments  on 
these  three  codes  from  several 
organizations  representing 
gastroenteroiogists.  It  was  their  position 
that  these  codes  were  commonly 
performed,  imdervalued  procedures  and 
that  the  survey  data  the  organizations 
provided  justify  the  increase  in  RVUs. 
We  disagreed  and  proposed  to  maintain 
the  current  work  RVUs  for  these  three 
codes. 

Response:  We  have  reviewed  the 
codes  and  compared  their  intraservice 
times  to  other  similar  procedures  and 
have  decided  to  accept  the  RUC 
recommendations. 


CPT  Code  44388,  Colonoscopy  Through 
Stoma;  Diagnostic  With  or  Without 
Collection  of  Specimen(s)  by  Brushing 
or  Washing  (Separate  Procedure) 

CPT  Code  44389,  Colonoscopy  Through 
Stoma;  With  Biopsy,  Single  or  Multiple 

CPT  Code  44390,  Colonoscopy  Through 
Stoma;  With  Removal  of  Foreign  Body 

CPT  Code  44391,  Colonoscopy  Through 
Stoma;  With  Control  of  Bleeding,  any 
Method 

CPT  Code  44392.  Colonoscopy  Through 
Stoma;  With  Removal  of  Tumoris], 
Polyp(s),  or  Other  Lesionfsj  by  Hot 
Biopsy  Forceps  or  Bipolar  Cautery 

CPT  Code  44393,  Colonoscopy  Through 
Stoma:  With  Ablation  of  Tumoris), 
Polyp(s),  or  Other  Lesion(s)  Not 
Amenable  to  Removal  by  Hot  Biopsy 
Forceps.  Bipolar  Cautery  or  Snare 
Technique 

These  6  codes  are  in  the  same  family, 
and  the  RUC  recommended  an  increase 
for  each  code  in  this  family  primarily 
because  it  felt  that  the  base  CPT  code, 
44388.  should  be  valued  the  same  as 
CPT  code  45378.  diagnostic 
colonoscopy,  at  3.7  work  RVUs.  The 
RUC  also  recommended  that  the  values 
for  the  other  codes  in  this  family  be 
increased  to  maintain  their  relativity  to 
CPT  code  44388.  We  disagreed  and 
proposed  to  maintain  the  current  work 
RVUs  for  all  codes  in  this  family. 

Comment:  We  received  comments 
from  several  societies  representing 
gastroenteroiogists  who  commented 
that,  although  performing  a  colonoscopy 
through  a  stoma  involves  less  physician 
work  than  performing  a  standard 
colonoscopy,  they  believed  that 
performing  a  colonoscopy  through  a 
stoma  is  more  technically  challenging 
than  performing  a  standard 
colonoscopy. 

Response:  We  disagree  with  valuing 
the  performance  of  a  colonoscopy 
through  a  stoma  identically  to 
performing  a  standard  colonoscopy.  We 
feel  the  proposed  valuation  creates  a 
series  of  rank-order  anomalies. 
Consequently,  we  will  finalize  our 
proposal  to  maintain  the  current  RVUs 
for  this  family  of  codes.  In  addition  to 
determining  that  the  RUC 
recommendation  for  the  base  code 
44388  was  incorrect,  we  note  that  the 
RUC  recommendations  create 
increments  of  work  for  performance  of 
"biopsy,  single  or  multiple,"  "control  of 
bleeding,  any  method,"  "removal  of 
tumors,"  and  "ablation  of  tumors" 
during  a  colonoscopy  through  a  stoma, 
which  are  inconsistent  with  the  same 
increments  for  the  complete 
colonoscopy  family  of  codes  that  begins 


55292        Federal  Register / Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations 


with  code  45378.  We  note  that,  in 
addition  to  gastroenterologists,  general 
surgeons  and  colorectal  siugeons 
perform  these  procedures.  Therefore,  if 
the  RUC  reconsiders  the  work  values  of 
these  codes,  we  believe  that  information 
should  be  obtained  from  all  physicians 
who  perform  these  services. 

CPT  Code  45380,  Colonoscopy.  Flexible 
Proximal  to  Splenic  Flexure;  With 
Biopsy,  Single  or  Multiple 

The  RUC  recommended  an  increase  in 
work  RVUs  from  3.98  to  4.44  for  this 
C3*T  code,  based  on  the  increased 
number  of  biopsies  generally  taken 
during  this  procedure  and  the  increased 
difficulty  in  removing  these  polyps.  We 
disagreed  and  proposed  to  maintain  the 
current  work  RVUs  for  this  service. 

Comment:  We  received  comments 
from  several  societies  representing 
gastroenterologists  who  commented  that 
work  increments  for  performing 
biopsies  at  different  sites  within  the 
gastrointestinal  tract  are  different. 
Fiulhermore,  the  societies  believe  that 
the  incremental  work  of  biopsy 
procediu^s  performed  by  different 
specialties  (for  example,  gastrointestinal 
p  endoscopic  biopsies  and 
tracheobronchial  endoscopic  biopsies) 
need  not  be  valued  identically.  They 
also  note  that  even  though  this  code  is 
reported  for  both  single  and  multiple 
biopsies,  the  "typical"  patient  usually 
has  multiple  biopsies  performed. 

Response:  We  nave  reviewed  these 
comments  and  compared  the 
intraservice  time  of  this  code  to  the 
intraservice  time  of  other  similar 
procedures.  We  have  decided  to  accept 
the  RUC  recommendation.  However, 
CMS  believes  the  best  approach  to 
accurately  value  gastrointestinal 
endoscopy  biopsy  procedures  is  to 
evaluate  all  the  biopsy  procedures  in  the 
gastrointestinal  tract.  This  would 
provide  the  opportunity  to  establish  the 
correct  incremental  work  RVUs  and 
avoid  creating  rank-order  anomalies. 
Therefore,  we  will  make  the  work 
values  for  CPT  code  43239  (as  indicated 
earlier)  and  45380,  interim  until  we 
receive  further  recommendations  from 
the  RUC  regarding  the  entire  spectnun 
of  gastrointestinal  biopsy  procediu-es. 

9.  Conscious  Sedation 

Comment:  The  American  Academy  of 
Family  Physicians  indicated  that  the 
RUC  has  appointed  an  ad  hoc 
workgroup  to  review  the  issue  of 
conscious  sedation,  including 
identifying  codes  where  conscious 
sedation  is  not  inherenUy  included  as  a 
component  of  the  physician  work.  It 
recommended  that,  when  the 
workgroup  and  RUC  complete  this 


review,  we  allow  separate  reporting  and 
payment  for  CPT  codes  90141  and 
90142  in  conjunction  with  the  identified 
codes.  The  AMA  and  the  RUC  also 
referred  to  the  newly  formed  workgroup 
in  their  comments,  and  the  AMA  urged 
us  to  work  with  the  RUC  and  tiie  CPT 
to  reach  a  solution  on  the  coding  and 
payment  issues  surrounding  conscious 
sedation. 

Response  and  Final  Decision:  We 
welcome  suggestions  on  this  issue  from 
both  the  coding  and  payment 
perspective.  When  the  workgroup 
review  of  these  issues  is  complete,  we 
will  evaluate  any  recommendations  we 
receive  for  the  development  of  any 
futine  proposals. 

10.  Pulmonary  Medicine/Critical  Care 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the  pulmonary 
medicine  and  critical  care  codes. 

11.  Cardiology 

CPT  Code  93350.  Tmnsthomcic 
Echocardiography 

Comment:  The  American  College  of 
Cardiology  expressed  appreciation  of 
our  acceptance  of  the  RUC 
recommendation  to  increase  the  work 
RVUs  for  this  code. 

Response  and  Final  Decision:  We  are 
finalizing  the  proposed  RVUs  for  CPT 
code  93350  and  maintaining  the  work 
values  for  the  other  2  CPT  codes,  32234 
and  32235,  as  discussed  in  the  proposed 
notice. 

12.  Pediatrics 

CPT  Code  36400  (Venipuncture  Under 
Age  3  Years;  Femoral.  Jugular  or 
Sagittal  Sinus)  and  CPT  Code  36405 
(Venipuncture,  Under  Age  3  Years. 
Scalp  Vein) 

Comment:  The  American  Academy  of 
Pediatrics  (AAP)  disagreed  with  our 
recommendations  for  CPT  codes  36400 
and  36405.  The  RUC  recommended 
work  RVUs  of  .38  and  .32,  respectively. 
We  proposed  that  the  work  RVUs 
remain  unchanged  at  .18  for  each  code. 
We  do  not  believe  it  is  appropriate  to 
compare  the  work  RVUs  of  a 
venipuncture  to  the  work  of  an 
evaluation  and  management  service. 
The  AAP  pointed  out  that  the  work 
involved  in  providing  a  venipimctine  to 
a  patient  under  age  3  is  more  intense 
than  it  has  been  in  the  past. 

Response:  Based  on  the  comments 
received,  we  referred  this  code  to  a 
multispecialty  refinement  panel  for 
review. 

Final  decision:  As  a  result  of  om- 
analysis  of  the  multispecialty 
refinement  panel  ratings,  we  are 


increasing  the  work  RVUs  for  CPT  code 
36400  to  0.38  and  also  increasing  the 
work  RVUs  for  CPT  code  36405  to  0.31. 

13.  Pediatric  Surgery 

CPT  Code  39503  (Repair,  Neonatal 
Diaphragmatic  Hernia.  With  or  Without 
Chest  Tube  Insertion  and  With  or 
Without  Creation  of  Ventral  Hernia)  and 
CPT  Code  49605  (Repair  of  Large 
Omphalocele  or  Gastroschisis;  With  or 
Without  Prosthesis) 

Comment:  The  AAP  and  the 
American  Pediatric  Surgical  Association 
(ASP A)  recommend  that  codes  39503 
(Repair,  neonatal  diaphragmatic  hernia, 
with  or  without  chest  tube  insertion  and 
with  or  without  creation  of  ventral 
hernia),  and  49605  (Repair  of  large 
omphalacele  or  gastroschisis;  with  or 
without  prosthesis)  receive  interim 
values  of  95  and  76,  respectively,  until 
the  issue  of  critical  care  in  the 
postoperative  period  is  resolved.  We 
had  proposed  to  maintain  the  current 
work  RVUs  of  37.54  and  24.94, 
respectively,  as  interim  2002  work 
values  and  asked  the  RUC  to  resubmit 
recommendations  for  work  RVUs  for 
CPT  codes  39503  and  49605  with  either 
a  000  or  010  global  period.  As  an  option, 
pending  resolution  of  the  critical  care 
issue,  the  APSA  recommended  that  the 
interim  work  values  for  CPT  codes 
39503  and  49605  be  46.35  and  30.14, 
respectively. 

The  RUC  agreed  that  the  physician 
work  in  the  postoperative  period  caring 
for  these  seriously  ill  neonates  was 
significant  and  required  the  services  of 
both  surgeon  and  the  neonatologist.  The 
RUC  requests  that  CMS  treat  these  codes 
in  the  same  manner  as  the  other  90-day 
global  codes  that  include  extensive 
postoperative  care. 

Response:  Upon  further  review,  we 
agree  with  the  RUC's  recommendation 
and  will  establish  the  work  values  for 
CPT  codes  39503  and  49605  at  95  and 
76  units,  respectively. 

14.  Radiology 

CPT  Code  76090.  Mammography; 
Unilateral  and  CPT  Code  76091 
Mammography;  Bilateral 

Comment:  The  American  College  of 
Radiology  (ACR)  requested  that  CMS 
increase  the  work  RVUs  for  unilateral 
mammography,  that  is,  CPT  code  76090, 
from  the  proposed  .70,  to  .93  and  for 
bilateral  mammography,  that  is,  code 
76091,  from  the  proposed  .87,  to  1.10. 
The  ACR  believes  these  values,  which 
are  the  median  survey  values,  more 
accurately  reflect  the  work  involved 
with  these  two  procedures.  The  ACR 
points  out  that  there  is  a  significant 
amount  of  physician  time  associated 
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with  reviewing  the  results  with  these 
anxious  patients  and  complying  with 
the  mandatory  Mammography  QuaUty 
Standards  Act  requirements. 

The  ACR  conunented  that  the  chart  at 
66  FR  31045  of  the  June  8,  2001 
proposed  rule  indicates  that  CPT  code 
76005  had  a  RUC  recommendation  of 
10.60.  However,  that  colimm  should 
read  .60. 

The  ACR  also  took  exception  to  the 
requested  work  RVUs  reported  in  the 
chart  at  66  FR  31045  for  codes  76065, 
76090  and  76091.  The  chart  displayed 
requested  work  RVUs  of  .60  for  76065, 
.64  for  76090,  and  .76  for  code  76091. 
The  ACR  asked  that  the  chart  be 
corrected  to  reflect  the  actual  requested 
work  RVUs  for  each  code.  These 
corrected  values,  based  on  the  median 
survey  values,  are  .70  for  CPT  code 
76065,  .93  for  76090,  and  1.10  for  CPT 
code  76091. 

Response:  Based  on  the  comments 
received,  we  referred  these  codes  to  a 
refinement  panel  for  review.  We  regret 
the  error  in  the  chart  concerning  the 
requested  work  RVUs.     « 

Final  decision:  As  a  result  of  our 
analysis  of  the  multispecialty  panel 
ratings,  we  are  retaining  the  work  RVU 
of  0.70  for  CPT  code  76090  and  0.87  for 
CPT  code  76091,  the  work  RVUs  we 
proposed  in  the  June  8  proposed  rule. 

CPT  Code  76092,  Screening 
Mammography,  Bilateral  Two  View  Film' 
Study  of  Each  Breast 

In  addition,  we  had  requested  the 
RUC  to  review  the  work  RVUs  for  code 
76092  (Screening  mammography, 
bilateral  two  view  film  study  of  each 
breast).  In  its  comments  on  the  Jime  8, 
2001  proposed  rule,  the  RUC  indicated 
it  had  placed  this  issue  on  the 
September  2001  meeting  agenda  and 
would  provide  recommendations  to  us 
following  that  meeting.  The  September 
meeting  had  to  be  cancelled  and  the 
issues  to  be  addressed  at  that  meeting 
will  be  discussed  at  the  first  meeting 
early  next  year.  Therefore,  we  are 
finalizing  the  current  RVUs  for  this 
code. 

15.  Plastic  Surgery 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the  plastic 
surgery  codes. 

B.  Other  Comments 

1 .  Anesthesia  Services 

In  our  June  8,  2001  proposed  rule  (66 
FR  31065),  we  stated  that  the  American 
Society  of  Anesthesiologists  (ASA) 
contended  that  the  work  of  anesthesia 
services  is  imdervalued  and,  based  on 


discussions  with  the  RUC,  the  ASA 
requested  a  24  percent  increase  in 
anesthesia  work.  However,  the  RUC 
furnished  no  recommendation  on 
anesthesia  services;  instead,  it  assigned 
to  a  newly  created  workgroup  the 
responsibility  for  reviewing  anesthesia 
services  in  the  context  of  the  physician 
fee  schedule.  We  indicated  that  the  ASA 
will  be  working  with  this  workgroup  on 
clinical  issues,  such  as  induction  and 
postinduction  intensity,  and  did  not 
propose  any  changes  to  the  anesthesia 
CF  at  this  time  to  reflect  the  5-year 
review  of  physician  work  for  anesthesia 
services.  However,  we  did  indicate  that 
we  might  make  changes  in  response  to 
recommendations  the  RUC  may  provide. 

Comment:  Many  individual 
anesthesiologists  commented  that  their 
services  are  imdervalued.  The  American 
Society  of  Anesthesiologists  also 
commented  that  its  services  are 
imdervalued  and  asked  that  we  accept 
the  results  of  the  first  RUC  workgroup 
(weighted  average  increase  of  26  percent 
on  representative  codes)  and  extrapolate 
this  to  all  anesthesia  codes.  We  also 
received  letters  from  individuals 
indicating  that  anesthesia  services  are 
imdervalued. 

In  its  conunents,  the  RUC  stated  that 
it  had  not  come  to  an  agreement  on 
extrapolating  the  results  of  the  work  of 
the  19  studied  anesthesia  codes  to  all 
anesthesia  codes.  The  RUC  agreed  that 
the  five  quintiles  for  postinduction 
anesthesia  and  the  examples  associated 
with  each  quintile  were  appropriate. 
The  RUC  also  examined  the  intensity 
values  assigned  to  each  quintile  and 
made  adjustments  to  the  intensity 
values  based  on  comparisons  to 
evaluation  and  management  codes  and 
critical  care  services.  It  agreed  to  the 
following  values — .224  for  Level  1;  .031 
for  Level  2;  .051  for  Level  3;  .070  for 
Level  4;  and  .085  for  Level  5. 

The  RUC  approved  the  following 
intensity  factors  for  the  induction 
period — .067  for  induction  of  general 
anesthesia;  .067  for  induction  of  spinal 
and  epidural  anesthesia;  and  .051  for 
induction  of  regional  anesthesia. 

Although  the  RUC  recommended 
acceptance  of  the  building  block  work 
values  for  the  19  codes  studied,  it  did 
not  resolve  issues  related  to  how  often 
anesthesiologists  provide  the 
retrobulbar  bloc  for  code  00142  and 
agreed  that  the  distribution  of 
postinduction  time  among  the  quintiles 
should  be  reviewed  in  more  detail  after 
it  receives  more  input  from  surgical 
specialties. 

Response  and  final  decision:  The  RUC 
has  informed  us  that  it  will  continue  to 
look  at  anesthesia  work  beginning  at  its 
first  meeting  in  CY  2002.  We  will 


review  the  RUC  recommendation  and 
address  anesthesia  work  in  next  year's 
proposed  physician  fee  schedule  rule. 

2.  Spine  Injection  Procedures 

We  received  no  comments  on  these 
codes.  Therefore  we  will  finalize  the 
proposed  work  RvUs  for  the  spine 
injection  procedure  codes. 

3.  Biofeedback 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the 
biofeedback  codes. 

4.  Surgical  Management  of  Bum 
Wounds 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the  codes 
involving  surgical  management  of  bum 
wounds. 

5.  Transplantation 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the 
transplantation  codes. 

6.  Arthroscopy  Services 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the 
arthroscopy  service  codes. 

7.  Wheelchair  Management 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the  wheelchair 
management  codes. 

8.  Psychological  Testing 

We  received  no  comments  on  these 
codes.  Therefore,  we  will  finalize  the 
proposed  work  RVUs  for  the 
psychological  testing  codes. 

9.  Podiatric  Services 

In  our  June  8,  2001  proposed  notice 
(66  FR  31067),  we  stated  the  American 
Podiatric  Medical  Association  (APMA) 
submitted  5  codes  (trim  skin  lesions/ 
trim  nails)  for  review  (11719,  11055. 
11056,  11057,  and  G0127)  and  that  the 
HCPAC  requested  we  review  our  current 
utilization  data  to  ensure  that  the 
original  utilization  assumptions  were 
correct.  The  HCPAC  recommended  that 
the  current  review  of  data  should  be 
based  on  actual  1999  utilization  data 
since  these  codes  were  not  fully 
implemented  until  April  1.  1998.  We 
stated  that  we  would  review  the 
utilization  data  associated  with  the 
aforementioned  codes  to  ensure  the 
original  assumptions  are  still  correct 
and  that  we  would  publish  our  decision 
in  the  final  mle. 
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Comment:  The  APMA  was  pleased 
that  we  would  review  the  utilization 
data;  however,  it  indicated  that  the  work 
RVUs  should  not  be  revised  based  on 
current  utilization.  It  reconunended  that 
we  accept  the  original  RUC 
recommendations  since  these  values 
were  based  on  the  results  of  surveys  of 
practicing  podiatrists  that  were 
considered  and  approved  by  the  RUC. 

Response  and  final  decision:  Based  on 
our  review  of  the  data  and  the  APMA 
recommendation  that  we  accept  the 
original  RUC  recommended  values,  we 
are  increasing  the  work  values  for  these 
services  as  follows: 

•  CPT  code  11719,  Trimming  of 
nondystrophic  nails,  any  number,  a 
work  RVU  of  0.1 7. 

•  CPT  code  1 1 055,  Paring  or  cutting 
of  benign  hyperkeratotic  lesion  (for 
example,  com  or  callus)  single  lesion,  a 
work  RVU  of  0.43. 

•  CPT  code  1 1 056.  two  to  four 
lesions,  a  work  RVU  of  0.61. 

CPT  code  11057.  more  than  four 
lesions,  a  work  RVU  of  0.79  . 

For  HCPCS  code  G0127,  Trim  nails, 
while  we  did  not  receive  a  RUC 
recommendation  on  this  code  (since  we 
created  the  code],  we  are  increasing  the 
work  RVU  to  0.17  to  be  consistent  with 
the  increase  made  to  CPT  code  11719. 


i 


a  Global 


D.  Other  Issues 

1.  Critical  Care  Services 
Period 

The  Jime  8,  2001  proposed  rule 
included  a  discussion  on  critical  care 
services  (66  FR  31067-68).  We  stated 
that  current  Medicare  policy  allows 
separate  payment  to  the  surgeon  for 
postoperative  critical  care  services 
during  the  surgical  global  period  only 
when  the  patient  has  suffered  trauma  or 
bums.  If  the  surgeon  provides  critical 
care  services  during  the  global  period, 
for  reasons  unrelated  to  the  surgery,  that 
is  separately  payable  as  well.  However, 
the  approach  the  RUC  used  for  the  5- 
year  review  had  previously  been  used  to 
validate  postoperative  work.  That 
approach  compared  the  work  of  a 
postoperative  intensive  care  imit  visit 
by  the  surgeon  to  code  99291 ,  Critical 
care,  evaluation  and  management  of  the 
critically  ill  or  critically  injured  patient, 
first  30-74  minutes,  which  is  valued  at 
4.00  work  RVUs,  rather  than  comparing 
a  level  three  subsequent  hospital  visit 
(code  99233).  which  is  valued  at  1.51 
work  RVUs). 

We  indicated  that  valuing  the 
surgeon's  postoperative  intensive  care 
unit  visits  as  critical  care  services  had 
raised  a  number  of  issues  that  could 
require  a  change  in  payment  policy  to 
ensure  that  postoperative  critical  care  is 


appropriately  paid.  In  order  to  ensure 
that  we  make  appropriate  payments  to 
physicians  furnishing  postoperative 
critical  care  services  to  Medicare 
beneficiaries,  we  specifically  solicited 
information  and  comments  on  sev,eral 
questions  and  issues.  We  also  proposed 
that  the  work  RVUs  for  those  surgical 
codes  where  any  postoperative  intensive 
care  unit  visits  were  valued  as  critical 
care  remain  interim,  until  we  address 
the  issues  discussed  above. 

Many  individual  physicians,  specialty 
societies,  and  health  benefit  programs 
provided  comments  and  addressed  the 
points  we  had  outlined  in  the  proposed 
notice.  We  appreciate  their  responses 
and  will  carefully  review  this 
information  as  we  determine  whether  to 
make  a  future  proposal. 

2.  Budget  Neutrality 

As  explained  in  the  proposed  rule 
published  June  8,  2001  (66  FR  31068- 
69),  section  1848(c)(2)(B)(ii)(II)  of  the 
Act  requires  that  increases  or  decreases 
in  RVUs  may  not  cause  the  amount  of 
expenditures  for  the  year  to  differ  by 
more  than  $20  million  from  what 
expenditures  would  have  been  in  the 
absence  of  these  changes.  If  this 
threshold  is  exceeded,  we  make  across- 
the-board  adjustments  to  preserve 
budget  neutrality.  Based  on  the 
proposed  changes  in  work  RVUs,  we 
indicated  that  budget-neutrality 
adjustments  would  be  required.  We 
proposed  to  reduce  the  conversion 
factor  to  meet  the  budget  neutrality 
requirement,  rather  than  applying  a 
reduction  to  all  work  RVUs.  We  also 
indicated  that  revisions  in  payment 
policies,  including  the  establishment  of 
interim  and  final  RVUs  for  coding 
changes  contained  in  a  separate 
proposed  rule,  might  result  in 
additional  budget-neutrality 
adjustments. 

Comment:  The  American  Academy  of 
Family  Physicians,  American  College  of 
Radiology,  American  College  of 
Physicians,  American  Society  for 
Internal  Medicine,  and  the  American 
Medical  Association  Specialty  Society 
RVUs  Update  Committee  indicated  that 
they  supported  our  proposal  to  maintain 
budget  neutrality  by  adjusting  the 
conversion  factor. 

Response  and  final  decision:  We  will 
proceed  with  our  proposal  to  maintain 
hudget  neutrality  by  adjusting  the 
conversion  factor. 


V.  Refinement  of  Relative  Value  Units 
for  Calendar  Year  2002  and  Responses 
to  Public  Comments  on  Interim  Relative 
Value  Units  for  2001 

A.  Summary  of  Issues  Discussed  Related 
to  the  Adjustment  of  Relative  Value 
Units 

Section  V.B  of  this  final  rule  describes 
the  methodology  used  to  review  the 
comments  received  on  the  RVUs  for 
physician  work  and  the  process  used  to 
establish  RVUs  for  new  and  revised  CPT 
codes.  Changes  to  codes  on  the 
physician  fee  schedule  (Addendum  B) 
are  effective  for  services  furnished 
beginning  January  1,  2002. 

B.  Process  for  Establishing  Work 
Relative  Value  Units  for  the  2002  Fee 
Schedule  and  Clarification  of  CPT 
Definitions 

Our  November  1 ,  2000  final  rule  on 
the  2001  physician  fee  schedule  (65  FR 
65376)  announced  the  final  work  RVUs 
for  Medicare  payment  for  existing 
procedure  codes  under  the  physician  fee 
schedule  and  iaterim  RVUs  for  new  and 
revised  codes.  The  RVUs  contained  in 
the  rule  applied  to  physician  services 
furnished  beginning  January  1,  2001. 
We  announced  that  we  considered  the 
RVUs  for  the  interim  codes  to  be  subject 
to  public  comment  under  the  annual 
refinement  process.  In  this  section,  we 
summarize  the  refinements  to  the 
interim  work  RVUs  that  have  occurred 
since  publication  of  the  November  2000 
final  rule  and  our  establishment  of  the 
interim  work  RVUs  for  new  and  revised 
codes  for  the  2002  fee  schedule. 

1.  Work  Relative  Value  Unit 
Refinements  of  Interim  and  Related 
Relative  Value  Units 

a.  Methodology  (Includes  Table  5, 
Refinements  of  the  2001  Interim  Work 
Relative  Value  Units) 

Although  the  RVUs  in  the  November 

2000  final  rule  were  used  to  calculate 

2001  payment  amounts,  we  considered 
the  RVUs  for  the  new  or  revised  codes 
to  be  interim.  We  accepted  comments 
for  a  period  of  60  days.  We  received 
substantive  comments  from  many 
individual  physicians  and  several 
specialty  societies  on  52  CPT  codes  with 
interim  work  RVUs.  Only  comments  on 
codes  listed  in  Addendum  C  of  the 
November  2000  final  rule  were 
considered. 

We  used  a  process  similar  to  the 
process  used  in  1997  to  address 
substahtive  comments.  (See  the  October 
31, 1997  final  rule  on  the  physician  fee 
schedule  (62  FR  59084)  for  the 
discussion  of  refinement  of  CPT  codes 
with  interim  work  RVUs.)  We  convened 
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a  multispecialty  refinement  panel  of 
physicians  to  assist  us  in  the  review  of 
the  comments.  The  comments  that  we 
did  not  submit  to  panel  review  are 
discussed  at  the  end  of  this  section,  as 
well  as  those  comments  that  were 
reviewed  by  the  panel.  We  invited 
representatives  from  each  of  the 
specialty  societies  from  which 
substantive  comments  were  received  to 
attend  a  panel  for  discussion  of  the 
codes  on  which  they  had  commented. 
The  panel  was  moderated  by  ova 
medical  staff  and  consisted  of  the 
following  voting  members: 

•  One  to  two  clinicians  representing 
the  commenting  specialty  or  specialties, 
based  upon  our  determination  of  those 
specialties  which  are  most  identified 
with  the  service(s)  in  question. 
Although  commenting  specialties  were 
welcome  to  observe  the  entire 
refinement  process,  they  were  only 
involved  in  the  discussion  of  those 
services  for  which  they  were  invited  to 
participate. 

•  Two  primary  care  clinicians 
nominated  by  the  American  Academy  of 
Family  Physicians  and  the  American 
Society  of  Internal  Medicine. 

•  Four  carrier  medical  directors. 

•  Four  clinicians  with  practices  in 
related  specialties,  who  were  expected 
to  have  knowledge  of  the  services  imder 
review. 

The  panel  discussed  the  work 
involved  in  each  procedure  under 
review  in  comparison  to  the  work 
associated  with  other  services  on  the  fee 
schedule.  We  assembled  a  set  of 
reference  services  and  asked  the  panel 
members  to  compare  the  clinical  aspects 
of  the  work  of  services  they  believed 
were  incorrectly  valued  to  one  or  more 
of  the  reference  services.  In  compiling 
the  set,  we  attempted  to  include — (1) 


services  that  are  commonly  performed 
whose  work  RVUs  are  not  controversial; 
(2)  services  that  span  the  entire 
spectrum  from  the  easiest  to  the  most 
difficult;  and  (3)  at  least  three  services 
performed  by  each  of  the  major 
specialties  so  that  each  specialty  would 
be  represented.  The  set  contained 
approximately  300  services.  Group 
members  were  encouraged  to  make 
comparisons  to  reference  services.  The 
intent  of  the  panel  process  was  to 
capture  each  participant's  independent 
judgement  based  on  the  discussion  and 
his  or  her  clinical  experience.  Following 
each  discussion,  each  participant  rated 
the  work  for  the  procedure.  Ratings 
were  individual  and  confidential,  and 
there  was  no  attempt  to  achieve 
consensus  among  the  panel  members. 

We  then  analyzed  the  ratings  based  on 
a  presumption  that  the  interim  RVUs 
were  correct.  To  overcome  this 
presumption,  the  inaccuracy  of  the 
interim  RVUs  had  to  be  apparent  to  a 
broad  range  of  physicians  participating 
in  the  panel. 

Ratings  of  work  were  analyzed  for 
consistency  among  the  groups 
represented  on  the  panel.  In  general,  we 
used  statistical  tests  to  determine 
whether  there  was  enough  agreement 
among  the  groups  of  the  panel,  and 
whether  the  agreed-upon  RVUs  were 
significantly  different  from  the  interim 
RVUs  published  in  Addendum  C  of  the 
November  2000  final  rule.  We  did  not 
modify  the  RVUs  unless  there  was  a 
clear  indication  for  a  change.  If  there 
was  agreement  across  groups  for  change, 
but  the  groups  did  not  agree  on  what  the 
new  RVUs  should  be,  we  eliminated  the 
outlier  group  and  looked  for  agreement 
among  the  remaining  groups  as  the  basis 
for  new  RVUs.  We  used  the  same 


methodology  in  analyzing  the  ratings 
that  we  first  used  in  the  refinement 
process  for  the  1993  fee  schedule.  The 
statistical  tests  were  described  in  detail 
in  the  November  25,  1992  final  rule  (57 
FR  55938). 

Our  decision  to  convene  a 
multispecialty  refinement  panel  of 
physicians  and  to  apply  the  statistical 
tests  described  above  was  based  on  our 
need  to  balance  the  interests  of  those 
who  commented  on  the  work  RVUs 
against  the  redistributive  effects  that 
would  occur  in  other  specialties.  Of  the 
3  codes  reviewed  by  the  multispecialty 
panel,  all  were  the  subject  of  requests 
for  increased  values.  Of  the  3  interim 
work  RVUs  that  were  reviewed,  2  were 
increased  and  1  was  unchanged. 

We  also  received  comments  on  RVUs 
that  were  interim  for  2001 ,  but  which 
we  did  not  submit  to  the  panel  for 
review  for  a  variety  of  reasons.  These 
comments  and  our  decisions  on  those 
comments  are  discussed  in  further 
detail  below. 

Table  5  lists  the  interim  and  related 
codes  reviewed  during  the  refinement 
process  described  in  this  section.  This 
table  includes  the  following 
information: 

•  CPT  Code.  This  is  the  CPT  code  for 
a  service. 

•  Descriptor.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  2001  Work  RVU.  The  work  RVUs 
that  appeared  in  the  November  2000 
rule  are  shown  for  each  reviewed  code. 

•  Requested  Work  RVU.  This  column 
identifies  the  work  RVUs  requested  by 
commenters. 

•  2002  Work  RVU.  This  column 
contains  the  final  RVUs  for  physician 
work. 


Table  5.— Refinement  of  2001  Interim  Work  Relative  Value  Units 


1 ■■ : ] 

2001  work        Requested       2002  work 
RVU  work  RVU  RVU 


I  CPT  code 


Descriptor 


19102 

19103 
22522 


Bx  t>reast  percut  wAimage 

Bx  t>reast  percut  w/device  

Percutaneous  vertebroplasty,  addl 


2.00 
2.37 
3.00 


2.73 
5.55 
4.31 


2.00 

3  70 

4.31 


'  All  CPT  codes  and  descriptions  copyright  2002  American  Medical  Association. 


2.  Interim  2001  Codes 

Stenting  Procedures — (CPT  Codes 
43256.  44370,  44379,  44383.  44397, 
45345,  45387,  and  45342) 

We  accepted  the  RUC  recommended 
increase  over  the  base  code  of  1.96  work 
RVUs.  Commenters  suggested  that  this 
increment  should  be  increased  to  2.59 
work  RVUs  to  reflect  the  work  increase 
the  RUC  had  recommended  for  CPT 


code  43219  (one  of  the  codes  used  to 
arrive  at  this  increase)  as  part  of  the  5- 
year  review.  Additionally,  they  also 
commented  that  the  increment  for  the 
pre-dilation  service  should  be  from  the 
dilation  of  gastric  outlet  in  connection 
with  an  upper  GI  as  opposed  to  the 
esophagoscopy  code.  Finally, 
commenters  did  not  believe  that  these 
services  should  be  subject  to  "within 
family  work  neutrality  adjustments" 


(see  Final  Decision  below)  and  instead 
believed  that  any  increase  in  total  RVUs 
should  be  addressed  through  the  SGR  or 
conversion  factor.  They  felt  that  these 
stent  placements  are  new  technology 
and  should  not  be  viewed  as  code 
splitting/unbundling  of  services.  They 
stated  that  stent  placements  have  only 
been  performed  over  the  last  4-5  years 
and  any  work  associated  with  them  is 
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not  reflected  in  current  work  values  for 
endoscopic  codes. 

Final  decision:  "Within  family  work 
neutrality  adjustments"  are  used  for 
new  or  revised  services  that  are  not 
considered  new  technologies.  To 
achieve  work  neutrality  within  families 
of  services,  we  compare  the  new  or 
revised  work  RVUs  (weighted  by 
projected  frequency)  to  the  old  work 
RVUs  (weighted  by  actual  frequency)  to 
ensure  that  additional  RVUs  have  not 
been  added  based  on  fragmentation  of 
existing  codes.  We  agree  with  the 
commenter  that  these  services  are  new 
technologies  and  thus  should  not  be 
subject  to  within  family  work  neutrality 
adjustments.  With  regard  to  the  final 
work  value  for  CPT  code  43219  and  the 
use  of  dilation  and  stent  placement 
codes  in  assigning  a  work  value  to 
43219,  please  see  our  discussion 
elsewhere  in  this  rule. 

Cryosurgical  Ablation  of  the  Prostate 
CPT  Code  55873 


We  agreed  with  the  RUC 
recommended  work  RVU  for  CPT  code 
55873  as  we  felt  that  the  comparison  to 
CPT  code  55801.  Prostatectomy, 
perineal,  subtotal,  was  appropriate  to 
aid  in  setting  the  work  RVU  of  CPT  code 
55873.  One  commenter  did  not  agree 
that  this  comparison  was  appropriate. 
The  commenter  indicated  thaX  the  RUC 
was  being  requested  to  review  this 
service  again  at  its  February  meeting. 

Final  decision:  The  RUC  provided 
comments  on  interim  valued  CPT  code 
55873  that  re-visited  the  appropriate 
comparison  service.  Based  upon 
comments  received,  the  final  work 
RVUs  for  CPT  code  55873  will  be 
increased  to  19.47. 

Percutaneous  Vertebroplasty — CPT 
Code  22522 

We  disagreed  with  the  RUC- 
recommended  work  RVUs  of  4.31  for 
this  service.  CPT  code  22522  is  an  add- 
on code  that  should  have  no  associated 
pre-  or  postservice  work.  We  removed 
the  pre-  and  postservice  work  from  the 
weighted  average  of  CPT  codes  22520 
and  22521,  which  are  the  base  services 
with  which  add-on  CPT  code  22522 
should  be  billed  in  conjunction,  and 
recalculated  the  value.  Thus,  we 
assigned  interim  work  RVUs  of  3.00  for 
CPT  code  22522.  Several  commenters 
disagreed  and  do  not  believe  that  our 
methodology  has  appropriately  valued 
this  add-on  service.  Commenters  felt  we 
should  sum  the  work  RVUs  of  CPT 
codes  22520  and  22521  and  then  take  50 
percent  of  this  value.  They  believe  that 
this  is  how  we  historically  have 
calculated  work  RVUs  for  add-on 
services.  Based  on  these  comments,  we 


referred  this  code  to  a  multispecialty 
refinement  panel  for  review. 

Final  decision:  As  a  result  of  the 
statistical  analysis  of  the  refinement 
panel  ratings,  the  final  work  RVUs  are 
4.31  for  CPT  code  22522. 

Fetal  Biophysical  Stress  Testing — CPT 
Codes  76818  and  76819 

Although  we  agreed  with  the 
relativity  presented  by  the  RUC,  we 
reduced  the  RVUs  for  these 
aforementioned  services  due  to  within 
family  work  neutrality  adjustments.  As 
previously  discussed,  within  family 
work  neutrality  adjustments  are  used  to 
ensure  that  additional  relative  values 
are  not  added  based  on  fragmentation  of 
existing  codes.  One  specialty 
organization  felt  that  we  inappropriately 
determined  that  the  work  associated 
with  the  original  CPT  code  76818  (CPT 
code  76819  was  added  for  January  1, 
2001),  included  the  average  work  of 
both  with  and  without  non-stress  test.  It 
believes  that  the  survey  data  presented 
to  the  RUC  suggest  that  this  assiunption 
is  invalid  and  that  the  inappropriate 
within  family  neutralization  of  these 
services  creates  a  rank-order  anomaly  in 
this  family  of  codes. 

The  survey  data  indicated  that  CPT 
code  76818  required  more  time  and 
greater  mental  effort  than  CPT  code 
76805  (Complete  OB  ultrasound),  which 
has  0.99  work  RVUs,  since  the 
ultrasound  portion  of  CPT  code  76818, 
while  less  extensive,  is  typically 
performed  in  a  high-risk  situation.  In 
addition,  CPT  code  76818  also  includes 
CPT  code  59025  (Fetal  non-stress  test) 
with  work  RVUs  of  0.53.  The  specialty 
organization  also  reported  that  CPT 
code  76819  requires  more  work  than 
CPT  code  76815  (Limited  obstetric 
ultrasound)  with  work  RVUs  of  0.65. 
The  assignment  of  0.86  RVUs  to  CPT 
code  76818  and  0.63  RVUs  to  76819 
creates  a  rank-order  anomaly  with  this 
family  of  obstetric  ultrasoiuid 
procedures. 

Final  Decision:  We  agree  with  the 
commenter  that  the  within  family 
neutrality  adjustment  we  made  for  2001 
was  not  appropriate  and  created  a  rank- 
order  anomaly  within  this  family  of 
services.  We  will  remove  the  neutrality 
adjustments  for  January  1,  2002. 

Cognitive  Skills  and  Sensory  Integrative 
Techniques — CPT  Codes  97532  and 
97533 

We  did  not  agree  with  the  HCPAC 
recommendation  for  CPT  codes  97532 
and  97533  (work  RVUs  of  0.51  and  0.48, 
respectively).  These  two  new  services 
were  created  to  replace  deleted  CPT 
code  97770.  We  believed  that  the  work 
associated  with  these  new  services  is 


analogous  to  deleted  CPT  code  97770 
and  therefore,  we  assigned  work  RVUs 
of  0.44  (the  value  assigned  to  the 
deleted  code)  to  these  new  replacement 
codes.  Commenters  felt  that  assignment 
of  this  work  value  was  arbitrary  on  our 
part,  particularly  since  the  HCPAC 
information  had  been  based  on 
information  from  a  siuvey  completed  by 
the  practitioners  who  provide  these 
services. 

Final  Decision:  We  disagree  with  the 
commenters  and  are  finalizing  the 
interim  work  values.  This  is  an  example 
of  replacing  one  CPT  code  with  two  new 
CPT  codes  that  describe  identical  work. 
Because  there  is  no  new  technology 
involved,  we  will  finalize  the  interim 
work  RVUs. 

Wound  Care  CPT  Codes 

Absent  a  HCPAC  recommendation  for 
either  of  the  aforementioned  CPT  codes, 
we  valued  the  work  of  CPT  code  97601 
as  0.50  RVUs,  the  same  as  deleted 
service  G0169  that  described  the  work 
in  the  new  code.  We  considered  CPT 
code  97602  to  be  bundled  into  CPT  code 
97601  and  therefore  did  not  establish 
work  RVUs  for  this  service.  Commenters 
believed  that  we  inappropriately 
bundled  CPT  code  97602  into  97601 
since  they  represent  distinct  services. 
The  commenters  requested  that  we 
reconsider  bimdling  CPT  code  97602. 

Final  Decision:  We  have  re-examined 
our  determination  but  have  not  changed 
our  decision.  CPT  code  97602  describes 
services  that  typically  involve 
placement  of  a  woimd  covering,  for 
example,  wet-to-dry  gauze  or  enzyme- 
treated  dressing.  It  also  includes 
nonspecific  removal  of  devitalized 
tissue  that  is  an  inherent  part  of 
changing  a  dressing.  This  service  is 
already  included  in  the  work  and 
practice  expenses  of  CPT  code  97601.  In 
the  typical  service  described  by  97601, 
the  patient  has  a  dressing  placed  over 
the  woimd.  We  would  add  that  the 
services  described  by  97602  are  also 
included  in  the  work  and  practice 
expenses  of  the  whirlpool  code,  CPT 
J  97022.  For  this  reason,  we  consider  this 
a  bundled  service  that  is  not  paid 
separately. 

Percutaneous  Breast  Biopsy — CPT 
Codes  19102  and  19103 

We  agreed  with  the  RUC 
recommended  work  RVUs  of  CPT  codes 
19102  (RVU  =  2.00)  and  19103  (RVU  = 
2.37).  Commenters  believed  that  the 
work  RVUs  assigned  to  these  codes  were 
inappropriately  low  and  did  not 
accurately  reflect  the  time  and  intensity 
of  the  work  involved.  Commenters 
supplied  information  to  support  their 
request  for  increasing  the  work  RVUs  for 
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these  services.  Based  on  these 
comments,  we  referred  this  code  to  a 
multispecialty  refinement  panel  for 
review. 

Final  decision:  As  a  result  of  the 
statistical  analysis  of  the  multispecialty 
refinement  panel  ratings,  the  final  work 
RVUs  for  CPT  code  19102  are  2.00,  and 
the  final  work  RVUs  for  CPT  code  19103 
are  3.70. 

Magnetic  Resonance  Imaging 
Procedures— CPT  codes  70540,  70542, 
70543.  71550,  71551.  71552,  72195. 
72196.  72197.  73218.  73219.  73220. 
73221.  73222.  73223.  73718.  73719. 
73720.  73721.  73722.  73723,  74181. 
74182.  and  74183 

We  received  a  RUC  recommendation 
for  only  3  of  these  codes  {70540,  70542, 
70543)  for  January  1,  2001.  However, 
this  recommendation  did  not  reflect  the 
required  within  family  work  neutrality 
adjustment.  The  work  RVUs  of  0.98, 
1.17,  and  1.56  were  assigned  to  these 
services  to  ensiue  that  there  would  not 
be  additional  work  RVUs  introduced 
into  the  system.  We  did  not  receive 
work  recommendations  or  utilization 
data  for  any  of  the  other  new  MR]  codes 
and  assigned  work  RVUs  for  these  other 
codes  based  on  the  methodology 
outlined  in  the  November  2000  final 
rule. 

Commenters  expressed  concern  about 
the  within  family  work  neutrality 
adjustment  applied  to  the  RUC- 
recommended  work  RVUs,  and  the 
methodology  that  was  used  to  estabUsh 
work  values  for  the  other  MRI 
procedures.  Commenters  requested  that 
we  re-evaluate  the  within  family  work 
neutrality  adjustment  based  upon 
updated  information  suppUed  in  their 
respective  comments. 

Final  decision:  We  are  accepting  the 
work  values  for  these  services  which 
were  submitted  by  the  RUC  in  its 
comment  on  the  interim  work  values  we 
assigned  in  last  year's  final  rule.  We 
note  that  these  work  values  are  virtually 
identical  to  the  work  values  that  we 
assigned  as  interim  last  year.  Based 
upon  comments  received,  we  have  re- 
evaluated the  utiUzation  crosswalks 
upon  which  our  within  family  work 
neutrality  adjustments  were  based. 

Since  2001  is  the  first  year  for  which 
actual  data  is  available  for  these 
services,  we  used  available  data  (first 
two  quarters  of  2001)  to  capture  the 
actusd  utilization  of  these  new  services. 
This  utilization  was  then  subjected  to  a 
standard  analysis  of  reporting  trends  to 
estimate  the  completion  percentage  of 
2001  utilization  data.  The  available 
utilization  was  then  "aged"  to  represent 
one  full  year  of  data  for  2001.  After 
determining  the  utilization  for  2001.  we 


applied  this  revised  within  family  work 
neutrality  adjustment  across  the  entire 
family  of  MRJ  procedures  rather  than 
applying  this  adjustment  to  subsets.  We 
are  finalizing  these  within  family  work 
neutral  values  and  note  that  the  re- 
calculation of  this  neutrality  adjustment 
results  in  increases  to  the  work  RVUs  of 
the  MRI  services  referenced  above. 

Computed  Tomographic  Angiography 
ICTAh-CPT  Codes  70496,  70498, 
71275,  72191,  73206.  73706,  74175  and 
75635 

We  agreed  with  the  RUC 
reconunendation  of  1.75  for  CPT  codes 
70496  and  70498  for  January  1,  2001. 
However,  the  RUC  did  not  submit  work 
recommendations  for  the  other  CTA 
codes.  We  assigned  work  RVUs  for  these 
other  codes  based  on  the  methodology 
outlined  in  the  November  2000  rule. 
Commenters  disagreed  with  the  interim 
values  we  had  proposed  for  CTA  codes 
and  provided  additional  information  for 
valuing  these  services.  The  commenter 
felt  that  our  decisions  created  rank- 
order  anomalies  between  anatomic  sites. 

Final  decision:  We  are  accepting  the 
work  values  for  these  services  which 
were  submitted  by  the  RUC  in  its 
comment  on  the  interim  work  values  we 
assigned  in  last  year's  final  rule.  We  will 
implement  them  as  final  values  for 
2002. 

Practice  Expense  Refinements  of  2001 
Interim  and  Revised  RVUs 

Percutaneous  Breast  Biopsy — CPT 
Codes  19102  and  19103 

Comment:  A  specialty  organization 
representing  breast  surgeons  submitted 
its  suggested  direct  cost  inputs  for  these 
two  services  and  had  several  comments 
on  their  practice  expenses.  The 
commenter  indicated  that  the  price  in 
the  database  for  the  biopsy  driver  was 
too  low,  that  the  clinical  staH  type 
should  be  a  registered  nurse  rather  than 
a  technician  and  that  there  should  be 
pre-  and  postservice  clinical  staff  time 
when  the  procediu^  is  performed  in  the 
facility  setting.  In  addition,  the 
commenter  questioned  whether  the  50 
percent  utilization  rate  used  to  price 
equipment  was  realistic  for  new 
technology  and  recommended  that 
device-specific  utilization  rates  be 
determined.  The  society  also  questioned 
the  lack  of  direct  cost  inputs  for 
equipment  and  supplies  for  CPT  76095, 
the  associated  procedure  for  image 
guidance.  A  manufacturer  commented 
that  the  equipment  inputs  for  CPT 
19102  were  erroneously  dropped  from 
the  CPEP  database. 

Response:  We  had  accepted  the  RUC 
recommendations  on  these  two  services. 


making  only  the  following  technical 
changes  to  the  supplies  and  equipment: 
we  did  not  include  the  cost  of  the  crash 
cart,  because  we  consider  this  an 
indirect  expense,  nor  the  cost  of  the 
biopsy  giui  handle,  because  this  was 
less  than  the  $500  required  for  an  item 
to  be  on  the  equipment  list.  We  also  did 
not  include  separately  billable  fluids, 
the  formalin  that  would  be  supplied  by 
the  lab,  or  the  biohazard  bag  and  skin 
marking  pen  that  could  be  used  for  more 
than  one  procedure. 

If  the  specialty  that  was  involved  in 
the  presentation  of  these  codes  to  the 
RUC  now  believes  that  the  direct  inputs 
do  not  adequately  represent  the  costs  of 
performing  these  services,  one  option 
would  be  to  have  these  codes  refined  by 
the  PEAC.  In  the  meantime,  we  are 
prepared  to  make  certain  changes  to  the 
CPEP  data  in  response  to  the 
recommendations  made  by  the 
commenters.  We  will  add  the  power 
table  and  surgical  lamp  to  both  codes 
and  will  increase  the  price  associated 
with  the  biopsy  device  driver,  subject  to 
verification  when  we  undertake  our 
repricing  of  the  CPEP  equipment  inputs. 
Because  the  specialties  presenting  the 
codes  to  the  RUC,  and  the  RUC  itself, 
recommended  using  radiologic  staff  for 
these  services,  we  will  not  change  the 
staff  type  to  registered  nurse  at  this 
time.  However,  we  will  substitute  the 
higher-paid  mammography  technologist, 
which  we  have  just  added  to  our  staff 
type  list,  for  the  current  x-ray  technician 
staff  type. 

We  have  in  the  past  solicited 
information  bom  the  specialties 
regarding  equipment-specific  utilization 
rates,  but  we  have  never  received 
sufficient  information  to  propose  any 
changes  in  our  policy.  Additionally,  for 
most  services,  changing  the  utilization 
rate  would  have  very  little  effect. 

The  commenter  is  correct  that  the 
associated  procedure  for  image 
guidance,  CPT  76095,  currently  does  not 
have  CPEP  inputs  assigned  to  the  non- 
facility  setting.  However,  at  this  time,  it 
is  priced  as  a  part  of  the  "zero  work" 
pool,  and  the  CPEP  inputs  are  not  used 
to  calculate  the  practice  expense  RXUs 
for  this  service.  We  would  hope  that  this 
code  could  be  refined  in  the  near  future 
and  given  the  appropriate  inputs  for  the 
office  setting. 

CPT  Codes  34812.  34820.  34830.  34831 
and  34832  for  Repair  of  Aortic 
Aneurysm 

Comment:  A  specialty  organization 
representing  vascular  surgery  stated  that 
CPT  codes  34812  and  34820  should 
have  clinical  staff  preservice  time  added 
and  that  CPT  codes  34830.  34831  and 
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34832  were  assigned  inappropriately 
low  postservice  clinical  staff  times. 

Response:  We  accepted  the  RUC 
recommendations  for  all  of  these 
services.  There  was  no  preservice  time 
included  in  the  RUC  recommendation 
for  CPT  codes  34812  and  34820.  In 
addition,  we  have  assigned  99  minutes 
of  clinical  staff  postservice  time  to  CPT 
codes  34830, 34831  and  34832,  as 
recommended  by  the  RUC.  These  codes 
can  be  refined  by  the  PEAC  which  now 
has  a  standard  package  for  90-day  global 
pre-  and  postservice  times  for  clinical 
staff  and  is  also  discussing  the 
coordination  of  care  clinical  staff  times 
for  0-day  global  services.     | 

We  received  the  following  conunents 
on  HCPCS  codes  established  in  the 
November  1,  2000  final  rule. 

•  G0169    Removal  of  Devitalized 
tissue,  without  use  of  anesthesia. 

Comment:  The  American  Podiatric 
Medical  Association  recognized  that, 
effective  January  1.  2001,  this  code  was 
eliminated  and  we  have  adopted  CPT 
code  97601,  which  is  sufficiently 
similar  to  the  services  described  by 
G0169.  However,  it  requested  we 
address  a  policy  issue  related  to  the 
discussion  of  this  service.  In  the 
November  2, 1999  Federal  Register  (64 
PR  59426).  we  stated  that  G0169  was 
created  because  CPT  codes  11040 
through  11044  for  debridement  were 
created  to  describe  "complex  surgical 
services  requiring  the  use  of  general 
anesthesia."  APMA  indicates  that  there 
had  never  been  a  policy  requiring  the 
use  of  any  anesthesia,  much  less  general 
anesthesia,  when  performing  surgical 
debridement  that  is  reported  with  CPT 
codes  11040  through  11044.  However, 
as  a  result  of  the  statement  in  the 
November  2  Federal  Register,  some 
carriers  developed  policies  denying 
payment  for  these  codes  if  anesthesia 
was  not  used.  The  APMA  lUged  us  to 
clarify  that  anesthesia,  whether  general 
or  local,  is  not  required  when  billing 
CPT  codes  11040  through  11044. 

Response:  We  acknowledge  that  the  . 
use  of  "general  anesthesia"  in  the 
preamble  to  the  November  2,  1999  rule 
was  an  error,  and  we  believe  all  our 
contractors  are  aware  of  our 
misstatement.  As  the  commenter  stated, 
the  code  G0169  has  been  deleted  and 
replaced  by  CPT  code  97601,  Removal 
of  devitalized  tissue  from  wound(s); 
selective  debridement,  without 
anesthesia  (e.g.,  high  pressure  waterjet, 
shape  selective  debridement  with 
scissors,  scalpel,  and  tweezers) 
including  topical  application(s),  wound 
assessment,  and  instruction(s)  for 
ongoing  care,  one  session.  We  expect 
that  o\u  contractors  will  develop 
policies  to  distinguish  this  service  from 


the  debridement  codes,  11040  through 
11044.  We  anticipate  that  they  may 
consider  a  variety  of  factors,  including 
the  extent  of  the  debridement  and  the 
amount  of  medical  skill  required  to 
perform  the  service,  and  not  simply 
whether  a  local  anesthetic  was  used  in 
the  procedure. 

Comment:  The  American  College  of 
Surgeons  urged  us  to  issue  instructions 
to  carriers  specifying  that  the  use  of  CPT 
code  97061  is  limited  to  physical 
therapists  and  other  non-physician 
practitioners  and  that  the  debridement 
of  wounds  by  surgeons  is  properly 
reported  with  a  code  firum  the  CPT 
debridement  codes  11040-11044. 

Response:  As  we  stated  in  the 
response  to  the  previous  comment,  we 
believe  that  our  contractors  are  likely  to 
make  this  distinction  in  their  local 
policies.  If  we  determine  that  relying  on 
local  carrier  policies  is  unsatisfactory, 
then  we  will  consider  whether  jiational 
guidance  is  needed. 

•  G0181  and  G0182,  Care  plan 
Oversight. 

Comment:  A  few  organizations 
expressed  disappointment  that  we 
finalized  our  proposal  to  establish  two 
new  G  codes  for  care  plan  oversight 
services,  rather  than  continue  to 
recognize  the  CPT  codes  related  to  these 
services. 

Response:  The  CPT  codes  for  care 
plan  oversight  were  modified  so  that 
they  included  services  that  extend 
beyond  the  limits  of  our  current 
payment  policy.  As  a  result,  we  will 
continue  to  use  the  G-codes  that  are 
consistent  with  oiu-  payment  policies. 

•  G0180  and  GOl  79  Certification  and 
Recertification  of  Medicare  Covered 
Home  Health  Services. 

Comment:  Several  specialty 
organizations  expressed  appreciation  for 
oiu  willingness  to  recognize  and 
compensate  physicians  for  these 
services  and  supported  our  decision  to 
pursue  this  coding  and  reimbursement 
issue  through  the  CPT  and  RUC 
processes.  The  American  College  of 
Surgeons  expressed  concern  that  claims 
submitted  by  surgeons  for  physician 
certification  or  recertification  would  be 
denied  inappropriately  due  to 
longstanding  rules  that  preclude 
payment  for  services  that  are  provided 
during  the  global  period. 

Response:  As  was  stated  in  the 
November  1,  2000  final  rule  (66  FR 
65408),  surgeons  performing  these 
services  could  be  paid  for  GOl  79  and 
GOl 80  during  the  global  period.  We 
have  heard  no  specific  complaints  that 
this  policy  has  not  been  implemented 
appropriately. 


G  Codes  Related  to  Swallowing  Function 

Comment:  The  American  College  of 
Siugeons  objected  to  the  creation  of 
these  G  codes  and  requested  that  we 
discontinue  their  use  and  work  with  the 
otolaryngologists  to  submit  a  coding 
request  on  these  services  to  the  CPT 
Editorial  Panel.  The  American  Academy 
of  Otolaryngology — Head  and  Neck 
Surgery.  Inc.  (AAO-HNS)  also 
expressed  concern  about  creation  of 
these  codes.  It  felt  that  our  description 
of  the  codes  was  incomplete  and 
inaccurate. 

In  the  November  1,  2000  final  rule  we 
proposed  4  new  G  codes  and  stated  that 
these  would  replace  the  more  general 
CPT  code  92525,  Evaluation  of 
swallovring  and  oral  function  for 
feeding.  AAO-HNS  believes  that  this 
incorrectly  implies  that  the  single  code 
92525  includes  4  unique  services  and, 
therefore,  we  have  significantly 
understated  the  work  and  practice 
expenses  required  for  these  procedures. 

For  G0193,  Endoscopy  study  of 
swallowing  function,  and  G0194 
Sensory  testing  during  endoscoping 
study  of  swallowing,  we  stated  that 
coverage  of  these  services  remains  at  the 
discretion  of  the  carrier  and  that  they 
would  be  carrier  priced.  AAO-HNS 
expressed  concern  that  carriers  might 
misinterpret  this  statement  to  mean  the 
codes  should  not  be  covered  and.  if 
covered,  the  payment  might  be 
inappropriately  low.  AAO-HNS 
requested  we  clarify  that  these  services 
should  be  covered  and  recommended 
that  pricing  for  G0193  should  equal  to 
the  sum  of  the  RVUs  for  CPT  code 
31575,  Laryngoscopy,  flexible  fiberoptic: 
diagnostic,  and  CPT  code  92525. 

AAO-HNS  also  did  not  agree  with  our 
decision  to  treat  G0194  as  an  "add-on" 
code  as  this  group  felt  this  would  create 
confusion.  Rather.  AAO-HNS  suggested 
that  GOl  94  be  treated  as  a  stand-alone 
code  with  RVUs  equal  to  CPT  codes 
31575.  92525  and  92520  [Laryngeal 
function  studies). 

In  addition,  AAO-HNS  was 
concerned  about  our  statement  that  CPT 
code  31575  and  CPT  code  31579 
[Laryngoscopy,  flexible  or  rigid 
fiberoptic,  with  stroboscopy)  should  not 
be  used  for  evaluations  of  swallowing 
and  urged  that  we  clarify  that  these 
codes  could  still  be  used  to  report 
flexible  fiberoptic  laryngosopies  for 
patients  with  swallowing  problems. 

Response:  These  G  codes  related  to 
swallowing  function  were  created 
because  of  the  ambiguity  of  the  CPT 
code,  92525.  The  CPT  editorial  panel 
will  be  reviewing  codes  designed  to 
substitute  for  the  G-codes  created.  The 
specialty  advisors,  including  AAO- 


Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations        55299 


HNS.  will  have  the  opportunity  to 
comment  on  these  proposals  and  to 
create  codes  that  they  believe  will 
describe  the  services  more  accvirately.  If 
the  CPT  editorial  panel  adopts  these 
revised  codes,  they  could  be  in  the  2003 
CPT  book. 

Comment:  The  American 
Occupational  Therapy  Association 
stated  that  in  the  specific  discussion  of 
code  G0195,  and  by  implication  the 
related  codes,  we  stated  these  services 
are  performed  typically  by  a  speech  and 
language  pathologist.  While  AOTA  does 
not  disagree  with  this  characterization, 
it  requested  that  we  clarify  that  other 
professionals,  specifically  occupational 
therapists,  also  may  be  trained  in  these 
procedvues.  It  noted  that  in  some  areas 
of  the  coimtry  occupational  therapists 
typically  perform  swallowing 
evaluations,  particularly  in  conjunction 
with  feeding  and  eating  deficits. 

Response:  These  G  codes  did  not 
specify  which  professionals  could 
perform  these  services.  The  description 
of  the  new  G  codes  only  stated  that 
these  services  would  be  most  commonly 
performed  by  speech  and  language 
pathologists.  Our  contractors,  who  have 
the  capacity  to  be  responsive  to  local 
differences  in  practice  patterns,  will  be 
aware  of  whether  occupational 
therapists  have  the  qualifications  to 
perform  these  evaluations  and  will 
make  the  decisions  about  whether  the 
service  performed  matches  the  services 
described  by  the  code. 

Comment:  The  American  College  of 
Radiology  requested  clarification  on  the 
specialties  we  anticipate  using  G0196; 
they  asked  if  this  G  code  would  be  used 
by  the  speech  pathologist  while  the 
radiologist  would  use  CPT  code  74230. 
ACR  expressed  concern  that  provision 
of  such  a  G  code  would  promote 
performance  of  fluoroscopy  by  non- 
trained  individuals. 

Response:  We  do  not  believe  that  the 
development  of  these  G  codes  should 
lead  to  non-trained  individuals 
performing  fluoroscopy.  Prior  to  the 
development  of  the  G  codes,  we  were 
asked  by  speech  and  language 
pathologists  if  they  could  bill  74230  to 
describe  the  work  they  did  in 
conjunction  with  a  fluoroscopic  or 
video  evaluation  of  swallowing.  We  did 
not  think  that  the  speech  and  language 
pathologists  should  bill  the  code  74230 
and  created  this  G  code  to  describe  the 
portion  of  the  examination  that  they 
typically  performed. 

We  were  also  asked  whether  the 
services  of  a  speech  and  language 
pathologist  should  have  remained 
bimdled  into  the  technical  portion  of 
the  74230  examination,  because  this 
may  have  been  the  method  of  billing 


these  services  prior  to  the  development 
of  the  G  code.  Because  this  new  G  code 
separates  the  services  of  the  speech  and 
language  pathologists  in  this 
examination,  we  may  need  to  clarify 
which  services  are  included  in  the 
technical  portion  of  74230.  None  of 
these  concerns  would  lead  a  non-skilled 
practitioner  to  perform  either  of  these 
services. 

G  Codes  Related  to  Speech  Generating 
Devices  and  Voice  Prostheses  G0197- 
G0201 

Comment:  AAO-HNS  expressed 
concern  about  the  establishinent  of  G 
codes  related  to  speech  generating 
devices  and  voice  prostheses.  It 
continues  to  believe  that  the  creation  of 
codes  used  to  describe  services  that  are 
already  described  in  CPT  makes 
compliance  with  Medicare  policy 
difficult  and  confusing. 

Response:  The  current  CPT  codes, 
92597  and  92598,  identify  two  distinct 
services — evaluation  or  modification  of 
voice  prosthetics  and  augmentative  or 
alternative  commimicative  devices. 
Since  different  types  of  patients  require 
either  voice  prosthetics  (for  example,  an 
artificial  larynx)  or  augmentative  or 
alternative  commimicative  devices,  we 
believe  that  separating  these  two 
services  through  the  use  of  G-codes 
actually  should  make  compliance  with 
Medicare  policies  easier,  since  the 
services  being  delivered  are  more 
accurately  described. 

Revisions  to  Malpractice  RVUs  for  New 
and  Revised  CPT  Codes  for  2001 

Malpractice  RVUs  are  calculated 
using  the  methodology  described  in 
detail  at  Addendum  G  of  oiu  November 
1,  2000  final  rule  (65  FR  65589). 
Because  of  the  timing  of  the  release  of 
new  and  revised  CPT  codes  each  year, 
the  malpractice  RVUs  for  the  first  year 
of  these  codes  are  extrapolated  from 
existing  similar  codes,  based  on  the 
advice  of  our  medical  consultants,  and 
are  considered  interim  subject  to  public 
comment  and  revision.  The  following 
year  these  codes  are  given  values  based 
on  our  malpractice  RVU  methodology 
and  a  review  of  comments  received. 

The  malpractice  RVUs  for  2001  new 
and  revised  codes  published  in 
Addendum  B  of  the  November  1,  2000 
final  rule  were  thus  extrapolated  from 
(RVUs  for  existing  similar  codes).  The 
malpractice  RVUs  for  these  codes  in  this 
year's  Addendum  B  were  calculated  by 
our  consultant,  KPMG,  using  the  same 
methodology  used  for  all  other  codes. 
Likewise,  the  malpractice  RVUs  for  new 
and  revised  2002  codes  are  being 
extrapolated  from  existing  similar  codes 
and  will  be  calculated  using  the 


malpractice  RVU  methodology  next 
year. 

Comment:  One  commenter  stated  that 
malpractice  premiums  are  rapidly 
increasing  all  over  the  country  and  that 
we  should  ensure  that  the  physician  fee 
schedule  reflect  these  increases. 

Response:  We  agree  that  changes  in 
malpractice  premiums  should,  to  the 
extent  possible,  be  reflected  in  the 
physician  fee  schedule.  The  most  recent 
madpractice  data  available  were  used  in 
constructing  the  2001  malpractice  RVUs 
and  the  revised  2001  GPCIs.  In  addition, 
the  relative  weights  of  the  component 
cost  shares  (work,  practice  expense, 
malpractice)  in  the  physician  fee 
schedule  and  in  the  MEI  are 
periodically  adjusted  when  the  most 
recent  AMA  SMS  data  indicate 
significant  shifts  among  physician 
practice  cost  components.  However, 
because  of  the  time  needed  to  collect  the 
data  and  propose  changes  through  the 
rulemaking  process,  there  is  a  time  lag 
in  making  these  changes. 

Establishment  of  Interim  Work  Relative 
Value  Units  for  New  and  Revised 
Physician 's  Current  Procedural 
Terminology  (CPT)  Codes  and  New 
Healthcare  Common  Procedure  Coding 
System  Codes  (HCPCS)  for  2002 
(Includes  Table  6.  AMA  RUC  and 
HCPAC  Work  RVU  Recommendations 
and  CMS  Decisions  for  New  and  Revised 
2002  CPT  Codes) 

One  aspect  of  establishing  RVUs  for 
2002  was  related  to  the  assignment  of 
interim  work  RVUs  for  all  new  and 
revised  CPT  codes.  As  described  in  our 
November  25,  1992  notice  in  the  1993 
fee  schedule  (57  FR  55983),  and  in 
section  IH.B.  of  our  November  22,  1996 
final  rule  (61  FR  59505-59506).  we 
established  a  process,  based  on 
recommendations  received  from  the 
AMA's  RUC,  for  establishing  interim 
work  RVUs  for  new  and  revised  codes. 

This  year  we  received  RUC  work  RVU 
recommendations  for  approximately  314 
new  and  revised  CPT  codes.  Our  staff 
and  medical  officers  reviewed  the  RUC 
recommendations  by  comparing  them  to 
oiu-  reference  set  or  to  other  comparable 
services  for  which  work  RVUs  had  been 
previously  established,  or  to  both  of 
these  criteria.  We  also  considered  the 
relationships  among  the  new  and 
revised  codes  for  which  we  received 
RUC  recommendations.  We  agreed  with 
the  majority  of  these  relationships 
reflected  in  the  RUC  values.  In  some 
instances,  when  we  agreed  with  the 
relationships,  we  revised  the  work 
RVUs  to  achieve  work  neutrality  within 
famihes  of  codes,  that  is,  the  work  RVUs 
have  been  adjusted  so  that  the  sum  of 
the  new  or  revised  work  RVUs 
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(weighted  by  projected  frequency  of  use) 
for  a  family  will  be  the  same  as  the  sum 
of  the  current  work  RVUs  (weighted  by 
projected  frequency  of  use  for  that 
family  of  codes).  For  approximately  93 
percent  of  the  RUC  recommendations, 
proposed  work  RVUs  were  accepted, 
and  for  approximately  7  percent,  we 
disagreed  with  the  RUC 
recommendation.  In  a  majority  of 
instances,  we  agreed  with  the  relativity, 
proposed  by  the  RUC,  but  needed  to 
decrease  work  RVUs  to  retain  budget 
neutrality. 

There  were  also  10  CPT  codes  for 
which  we  did  not  receive  a  RUC 
recommendation.  After  a  review  of  these 
CPT  codes  by  our  staff  and  medical 
officers,  we  established  interim  work 
RVUs  for  the  majority  of  these  services. 
For  those  services  for  which  we  could 
not  arrive  at  interim  work  RVUs,  we 
have  assigned  a  carrier-priced  status 


until  such  time  as  the  RUC  provides 
work  RVU  recommendations. 

We  received  18  recommendations 
from  the  Health  Care  Professionals 
Advisory  Committee  (HCPAC).  We 
accepted  12,  or  67  percent,  of  the 
HCPAC  recommendations. 

Table  6,  AMA  RUC  and  HCPAC  Work 
RVU  Recommendations  and  CMS 
Decisions  for  New  and  Revised  2002 
CPT  Codes,  lists  the  new  or  revised  CPT 
codes,  and  their  associated  work  RVUs, 
that  will  be  interim  in  2002.  This  table 
includes  the  following  information: 

•  A  "#"  identifies  a  new  code  for 
2002. 

•  CPT  code.  This  is  the  CPT  code  for 
a  service. 

•  Modifier.  A  "26"  in  this  column 
indicates  that  the  work  RVUs  are  for  the 
professional  component  of  the  code. 


•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC  recommendations.  This 
column  identifies  the  work  RVUs 
recommended  by  the  RUC. 

•  HCPAC  recommendations.  This 
coliunn  identifies  the  work  RVUs 
recommended  by  the  HCPAC. 

•  CMS  decision.  This  coliunn 
indicates  whether  we  agreed  with  the 
RUC  recommendation  ("agree")  or  we 
disagreed  with  the  RUC 
recommendation  ("disagree").  Codes  for 
which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  this  table.  An 
"(a)"  indicates  that  no  RUC 
recommendation  was  provided.  A 
discussion  follows  the  table. 

•  2002  Work  RVUs.  This  coliunn 
establishes  the  2002  work  RVUs  for 
physician  work. 


Table  6.— AMA  RUC  and  HCPAC  Work  RVU  Recommendations  and  CMS  Decisions  for  New  and  Revised  2002 

CPT  Codes 


•CPT  CODE 


Mod 


Description 


RUC  rec- 
ommenda- 
tion 


HCPAC  rec- 
ommenda- 
tion 


CMS 
decision 


2002  work 
RVU 


10021  # 
10022# 
11755  .... 
11981  # 
11982# 
11983# 
17000  .... 

17003  .... 

17004  .... 
17110.... 
17111  .... 

17260  .... 

17261  .... 

17262  .... 

17263  .... 

17264  .... 
17266  .... 

17270  .... 

17271  .... 

17272  .... 

17273  .... 

17274  .... 
17276  .... 

17280  .... 

17281  .... 

17282  .... 
17283... 
17284  .... 
17286  .... 
20225  ... 
20526* 

20550  ... 

20551  # 
20552* 
20553  # 
23000  ... 
23350  ... 

24075  ... 

24076  ... 
24300  # 
24332* 
24343* 
24344* 


26 
26 


FNA  W/O  IMAGE  

FNA  W/IMAGE  

BIOPSY,  NAIL  UNIT  

INSERT  DRUG  IMPLANT  DEVICE  

REMOVE  DRUG  IMPLANT  DEVICE 

REMOVE/INSERT  DRUG  IMPLANT  

DESTROY  BENIGN/PREMAL  LESION  . 

DESTROY  LESIONS,  2-14  

DESTROY  LESIONS,  15  OR  MORE 

DESTRUCT  LESION,  1-14  

DESTRUCT  LESION,  15  0R.M0RE  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

DESTRUCTION  OF  SKIN  LESIONS  

BONE  BIOPSY,  TROCAR/NEEDLE  

THER  INJECTION,  CARPAL  TUNNEL  . 

INJECT  TENDON/LIGAMENT/CYST 

INJECT  TENDON  ORIGIN/INSERT  

INJECT  TRIGGER  POINT,  1  OR  2  

INJECT  TRIGGER  POINTS.  3 

REMOVAL  OF  CALCIUM  DEPOSITS  ... 
INJECTION  FOR  SHOULDER  X-RAY  .. 

REMOVE  ARM/ELBOW  LESION  

REMOVE  ARM/ELBOW  LESION  

MANIPULATE  ELBOW  W/ANESTH  

TENOLYSIS.  TRICEPS 

REPR  ELBOW  LAT  LIGMNT  W/TISS  ... 
RECONSTRUCT  ELBOW  LAT  LIGMNT 


1.27 
1.27 
1.31 
1.48 
1.78 
3.30 
0.60 
0.15 
2.79 
0.65 
0.92 
0.91 
1.71 
1.58 
1.79 
1.94 
2.34 
1.32 
1.49 
1.77 
2.05 
2.59 
3.20 
1.17 
1.72 
2.04 
2.64 
3.21 
4.44 
1.87 
0.86 
0.86 
0.86 
0.86 
0.86 
4.36 
1.00 
3.92 
6.30 
3.75 
7.45 
8.65 
14.00 


Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 


1.27 
1.27 
1.31 
1.48 
1.78 
3.30 
0.60 
0.15 
2.79 
0.65 
0.92 
0.91 
1.71 
1.58 
1.79 
1.94 
2.34 
1.32 
1.49 
1.77 
2.05 
2.59 
3.20 
1.17 
1.72 
2.04 
2.64 
3.21 
4.44 
.1.87 
0.86 
0.86 
0.86 
0.86 
0.86 
4.36 
1.00 
3.92 
6.30 
3.75 
7.45 
8.65 
14.00 
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TABLE  6.-^AMA  RUC  AND  HCPAC  WORK  RVU  Recommendations  and  CMS  Decisions  for  New  and  Revised  2002 

CPT  Codes— Continued 


'CPT  CODE 


24345*  . 
24346*  . 
25001  *  . 

25020  

25023  

25024*  . 
25025*  . 

25075  

25076  

25259*  . 

25274  

25275*  . 
25394*  . 

25405  

25420  

25430*  . 
25431  *  . 

25440  

25520  

25526  

25645  

25651  *  . 
25652*  . 
25671  *  . 

26115  

26116  

26160  .... 
26250  .... 
26255  .... 
26340* 

26350  

26352  .... 

26356  .... 

26357  ... 

26358  .... 
26390  .... 
26392  .... 

26415  .... 

26416  .... 
26426  .... 
26428  .... 
26445  .... 
26510  .... 
26587  .... 
26590  .... 

26607  .... 

26608  .... 
26670  .... 

26675  .... 

26676  .... 
26685  .... 

26843  .... 

26844  .... 
27096  .... 
28299  .... 
29086* 
29805* 
29806* 

29807* 


29819 
29820 
29821 
29822 


Mod 


Description 


REPR  ELBW  MED  LIGMNT  W^SS 

RECONSTRUCT  ELBOW  MED  LIGMNT 

INCISE  FLEXOR  CARPI  RADIALIS  

DECOMPRESS  FOREARM  1  SPACE  .... 
DECOMPRESS  FOREARM  1  SPACE  .... 
DECOMPRESS  FOREARM  2  SPACES  .. 

DECOMPRESS  FORAM  2  SPACES 

REMOVE  FOREARM  LESION  SUBCUT 

REMOVE  FOREARM  LESION  DEEP  

MANIPULATE  WRIST  W/ANESTHES  

REPAIR  FOREARM  TENDON/MUSCLE 
REPAIR  FOREARM  TENDON  SHEATH 

REPAIR  CARPAL  BONE,  SHORTEN  

REPAIR/GRAFT  RADIUS  OR  ULNA 

REPAIR/GRAFT  RADIUS  &  ULNA 

VASC  GRAFT  INTO  CARPAL  BONE 

REPAIR  NONUNION  CARPAL  BONE  .... 

REPAIR/GRAFT  WRIST  BONE  

TREAT  FRACTURE  OR  RADIUS „.... 

TREAT  FRACTURE  OF  RADIUS  

TREAT  WRITST  BONE  FRACTURE 

PIN  ULNAR  STYLOID  FRACTURE 

TREAT  FRACTURE  ULNAR  STYLOID  ... 

PIN  RADIOULNAR  DISLOCATION  

REMOVE  HAND  LESION  SUBCUT  

REMOVE  HAND  LESION,  DEEP  

REMOVE  TENDON  SHEATH  LESION  ... 

EXTENSIVE  HAND  SURGERY  

EXTENSIVE  HAND  SURGERY  

MANIPULATE  FINGER  W/ANESTH 

REPAIR  FINGER/HAND  TENDON  

REPAIR/GRAFT  HAND  TENDON  

REPAIR  FINGER/HAND  TENDON  

REPAIR  FINGER/HAND  TENDON  

REPAIR/GRAFT  HAND  TENDON  

REVISE  HAND/FINGER  TENDON  

REPAIR/GRAFT  HAND  TENDON  

EXCISION,  HAND/FINGER  TENDON  

GRAFT  HAND  OR  FINGER  TENDON  .... 

REPAIR  FINGER/HAND  TENDON  

REPAIR/GRAFT  FINGER  TENDON  

RELEASE  HAND/FINGER  TENDON 

THUMB  TENDON  TRANSFER  

RECONSTRUCT  EXTRA  FINGER  

REPAIR  FINGER  DEFORMITY  

TREAT  METACARPAL  FRACTURE  

TREAT  METACARPAL  FRACTURE  

TREAT  HAND  DISLOCATION  

TREAT  HAND  DISLOCATION  

PINE  HAND  DISLOCATION  

TREAT  HAND  DISLOCATION  

FUSION  OF  HAND  JOINT 

FUSION/GRAFT  OF  HAND  JOINT 

INJECT  SACROILIAC  JOINT  

CORRECTION  OF  BUNION  , 

APPLY  FINGER  CAST  

SHOULDER  ARTHROSCOPY,  DX  

SHOULDER  ARTHROSCOPY/SUR- 

GERY. 

SHOULDER  ARTHROSCOPY/SUR 

GERY. 

SHOULDER  ARTHROSCOPY/SUR 

GERY. 

SHOULDER  ARTHROSCOPY/SUR 

GERY. 

SHOULDER  ARTHROSCOPY/SUR 

GERY. 

SHOULDER  ARTHROSCOPY/SUR 

GERY. 


RUC  rec- 
ommenda- 
tion 


HCPAC  rec- 
ommenda- 
tion 


8.65 
14.00 
3.38 
5.92 
12.96 
9.50 
16.54 
3.74 
4.92 
3.75 
8.75 
8.50 
10.40 
14.38 
16.33 
9.25 
10.44 
10.44 
6.26 
12.96 
7.25 
536 
7.60 
6.00 
3.86 
5.53 
3.15 
7.55 
12.43 
2.50 
5.99 
7.68 
8.07 
858 
9.14 
9.19 
10.26 
8.34 
9.37 
6.15 
7.21 
4.31 
5.43 
14.05 
17.96 
5.36 
5.36 
3.69 
4.54 
5.52 
6.98 
7.61 
8.73 
1.40 
10.58 
0.62 
5.89 
14.37 

13.90 

7.62 

7.07 

7.72 

7.43 


CMS 
decision 


Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree 

Agree  . 

Agree 

Agree  . 

Agree  . 

Agree 

Agree  . 

Agree 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree  . 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 

Agree 


2002  worV 
RVU 


865 
1400 
338 
592 
12?6 
950 
1654 
374 
492 
3  75 
8.75 
8.50 
1040 
14.38 
1633 
925 
1044 
1044 
6.26 
1296 
7.25 
5.36 
760 
600 
386 
553 
3.15 
7.55 
1243 
2.50 
599 
768 
807 
858 
9.14 
9.19 
1026 
8.34 
9.37 
615 
7.21 
4.31 
543 
14.05 
17.96 
536 
536 
369 
454 
552 
698 
7.61 
8.73 
1.40 
1058 
062 
589 
1437 

13  90 

7  62 

707 

7.72 

7  43 
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Table  6.— AMA  RUC  and  HCPAC  Work  RVU  Recommendations  and  CMS  Decisions  for  New  and  Revised  2002 

CPT  Codes— Continued 


•cptcode 


Mod 


Description 


RUC  rec- 
ommenda- 
tion 


HCPAC  rec- 

ommerKJa- 

tion 


CMS 
decision 


2002  work 
RVU 


29823 


29824  # 

29900# 
29901  # 
29902# 
30117.... 
30118.... 
31641  .... 
32650.... 
33967  # 

33975  .... 

33976  .... 

33977  .... 

33978  .... 

33979  # 

33980  # 
35646  .... 
35647* 
35685  .... 
35686# 
36002# 
36005.... 
36400.... 

36819  .... 

36820  # 
36823  .... 
38220# 
38221  # 
43200.... 
43227  .... 
43245  .... 
43310  .... 
43312  .... 
43313# 
43314* 

44120  .... 

44121  .... 
44126* 
44127* 
44128* 
44140  .... 
44160  .... 
44202  .... 
44203* 
44204* 
44205* 
44366  .... 
44378  .... 
44391  .... 
45136* 
45190  .... 
45303  .... 
45317  .... 
45334  .... 
45382  .... 
46020* 
46604... 
46614  .... 
46924  .... 

47370  * 

47371  * 
47380* 
47381  * 
47382* 
48100  .... 
49424  .... 
49491  * 


SHOULDER  ARTHROSCOPY/SUR- 

GERY. 
SHOULDER  ARTHROSCOPY/SUR- 

GERY. 

MCP  JOINT  ARTHROSCOPY,  DX  

MCP  JOINT  ARTHROSCOPY,  SURG  .... 
MCP  JCMNT  ARTHROSCOPY,  SURG  .... 
REMOVAL  OF  INTRANASAL  LESION  .... 
REMOVAL  OF  INTRANASAL  LESION  .... 
BRONCHOSCOPY,  TREAT  BLOCKAGE 

THORACOSCOPY,  SURGICAL  

INSERT  lA  PERCUT  DEVICE  

IMPLANT  VENTRICULAR  DEVICE  

IMPLANT  VENTRICULAR  DEVICE  

REMOVE  VENTRICULAR  DEVICE 

REMOVE  VENTRICULAR  DEVICE 

INSERT  INTRACORPOREAL  DEVICE  ... 
REMOVE  INTRACORPOREAL  DEVICE 

ARTERY  BYPASS  GRAFT  

ARTERY  BYPASS  GRAFT  

BYPASS  GRAFT  PATENCY/PATCH  

BYPASS  GRAFT/AV  FIST  PATENCY 

PSEUDOANEURYSM  INJECTION  TRT  .. 

INJECTION  EXT  VENOGRAPHY 

DRAWING  BLOOD  

AV  FUSION/UPPR  ARM  VEIN  

AV  FUSION/FOREARM  VEIN  

INSERTION  OF  CANNULA(S) 

BONE  MARROW  ASPIRATION  

BONE  MARROW  BIOPSY  

ESOPHAGUS  ENDOSCOPY 

ESOPH  ENDOSCOPY,  REPAIR  

OPERATIVE  UPPER  Gl  ENDOSCOPY  .. 

REPAIR  OF  ESOPHAGUS  

REPAIR  ESOPHAGUS  AND  FISTULA  ... 

ESOPHAGOPLASTY  CONGENITAL 

TRACHEO-ESOPHAGOPLASTY  CONG 

REMOVAL  OF  SMALL  INTESTINE  

REMOVAL  OF  SMALL  INTESTINE  

ENTERECTOMY  W/TAPER,  CONG  

ENTERECTOMY  W/0  TAPER,  CONG  ... 

ENTERECTOMY  CONG,  ADD-ON 

PARTIAL  REMOVAL  OF  COLON 

REMOVAL  OF  COLON  

LAP  RESPECT  S/INTESTINE  SINGL  

LAP  RESECT  S/INTESTINE,  ADDL 

LAPARO  PARTIAL  COLECTOMY  

LAP  COLECTOMY  PART  W/ILEUM  

SMALL  BOWEL  ENDOSCOPY  

SMALL  BOWEL  ENDOSCOPY  

COLONOSCOPY  FOR  BLEEDING  

EXCISE  ILEOANAL  RESERVOIR  

DESTRUCTION,  RECTAL  TUMOR  

PROCTOSIGMOIDOSCOPY  DILATE  

PROTOSIGMOIDOSCOPY  BLEED 

SIGMOIDOSCOPY  FOR  BLEEDING  

COLONOSCOPY/CONTROL  BLEEDING 

PLACEMENT  OF  SETON  

ANOSCOPY  AND  DILATION 

ANOSCOPY/CONTROL  BLEEDING  

DESTRUCTION,  ANAL  LESION(S)  

LAPARO  ABLATE  LIVER  TUMORE  RF  .. 

LAPARO  ABLATE  LIVER  CRYOSUG  

OPEN  ABLATE  LIVER  TUMOR  RF  

OPEN  ABLATE  LIVER  TUMOR  CRYO  ... 

PERCUT  ABLATE  LIVER  RF  

BIOPSY  OF  PANCREAS,  OPEN 

ASSESS  CYST,  CONTRAST  INJECT 

REPAIRING  HERN  PREMIE  REDUC  


8.17 

8.25 

5.42 

6.13 

6.70 

3.16 

9.69 

5.03 

10.75 

4.85 

21.00 

23.00 

19.29 

21.73 

carrier 

carrier 

31.00 

28.00 

4.05 

3.35 

1.96 

0.95 

0.38 

14.00 

14.00 

21.00 

1.08 

1.37 

1.59 

3.60 

3.39 

27.47 

30.50 

45.28 

50.27 

17.00 

4.45 

35.50 

41.00 

4.45 

18.35 

18.62 

22.04 

4.45 

22.00 

19.50 

4.41 

5.26 

3.82 

27.30 

8.28 

0.44 

1.50 

2.73 

5.69 

2.90 

1.31 

2.01 

2.76 

(■) 

(■) 

(■) 

(•) 

(•) 

11.08 

0.76 

11.13 


Agree 
Agree 


Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 
Disagree 
Disagree 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 

Agree  .... 


Agree 
Agree 
Agree 


8.17 

8.25 

5.42 

6.13 

6.70 

3.16 

9.69 

5.03 

10.75 

4.85 

21.00 

23.00 

19.29 

21.73 

carrier 

carrier 

31.00 

28.00 

4.05 

3.35 

1.96 

0.95 

0.38 

14.00 

14.00 

21.00 

1.06 

1.37 

1.59 

3.60 

3.39 

27.47 

30.50 

45.28 

50.27 

17.00 

4.45 

35.50 

41.00 

4.45 

18.35 

18.62 

22.04 

4.45 

25.06 

22.23 

4.41 

5.26 

3.82 

27.30 

8.28 

0.44 

1.50 

2.73 

5.69 

2.90 

1.31 

2.01 

2.76 

18.00 

16.94 

21.25 

21.00 

12.00 

11.08 

0.76 

11.13 
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Table  6.— AMA  RUC  and  HCPAC  Work  RVU  Recommendations  and  CMS  Decisions  for  New  and  Revised  2002 

CPT  Codes— Continued 


•OPT  CODE 


49492*  . 

49495  

49496  

50220  

50225  

50230  

51596  

52001  *  . 
52347*  . 

52510  

53431  *  . 
53444*  . 

53445  

53446*  . 

53447  

53448*  . 

53449  

53853*  . 

54065  

54162*  . 
54163*  . 
54164*  . 

54400  

54401  

54405  

54406*  . 
54408*  . 
54410*  . 
54411  *  . 
54415*  . 
54416*  . 
54417*  . 

54512  

56501  

56515  .... 
56605  .... 
56810  .... 

57022  

57061  .... 
57065  .... 
57155* 
58100  .... 
58346* 
58563  .... 
58953* 
58954* 
59000  .... 
59001* 
64555  .... 
64561* 
64575  .... 
64581  * 

64820  .... 

64821  * 
64822* 
64823* 
66982  .... 
67225* 
69990  .... 
74230  .... 
74305  .... 
76066  .... 
76078  .... 
76085* 
76120  .... 
76125  .... 
76362* 
76394* 
76490* 


Mod 


26 
26 
26 
26 
26 
26 
26 
26 
26 
26 


Description 


RPR  ING  HERN  PREMIE,  BLOCKED 

RPR  ING  HERNIA  BABY,  REDUC  

RPR  ING  HERNIA  BABY,  BLOCKED  

REMOVE  KIDNEY,  OPEN  

REMOVAL  KIDNEY  OPEN,  COMPLEX  .. 
REMOVAL  KIDNEY  OPEN,  RADICAL  .... 
REMOVE  BLADDER/CREATE  POUCH  .. 
CYSTOSCOPY,  REMOVAL  OF  CLOTS 

CYSTOSCOPY,  RESECT  DUCTS  

DILATIONPROSTATIC  URETHRA  

RECONSTRUCT  URETHRA/BLADDER 

INSERT  TANDEM  CUFF  

INSERT  URO.A/ES  NCK  SPHINCTER  ... 

REMOVE  URO  SPHINCTER  

REMOVE/REPLACE  UR  SPHINCTER  .... 
REMOVE/REPLC  UR  SPHINCTR  COMP 

REPAIR  URO  SPHINCTER  

PROSTATIC  WATER  THERMOTHER  .... 

DESTRUCTION,  PENIS  LESK>N(S)  

LYSIS  PENIL  CIRCUMCIS  LESION 

REPAIR  OF  CIRCUMSION 

FRENULOTOMY  OF  PENIS  

INSERT  SEMI-RIGID  PROSTHESIS 

INSERT  SELF-CONTD  PROSTHESIS  .... 

INSERT  MULTI-COMP  PENIS  PROS  

REMOVE  MULTI-COMP  PENIS  PROS  ... 

REPAIR  MUTLI-COMP  PENIS  PROS 

REMOVE/REPLACE  PENIS  PROSTH  .... 

REMV/REPLC  PENIS  PROS,  COMP 

REMOVE  SELF-CONTD  PENIS  PROS  .. 
REMV/REPL  PENIS  CONTAIN  PROS  .... 
REMV/REPLC  PENIS  PROS.  COMPL  .... 

EXCISE  LESION  TESTIS  

DESTROY,  VULVA  LESIONS,  SIMP  

DESTROY  VULVA  LESION/S  COMPL  ... 

BIOPSY  OF  VULVA/PERINEUM  

REPAIR  OF  PERINEUM  

I  &  D  VAGINAL  HEMATOMA,  PP  

DESTROY  VAG  LESIONS,  SIMPLE  

DESTROY  VAG  LESIONS,  COMPLEX  .. 
INSERT  UTERI  TANDEMNS/OVOIDS  ... 

BIOPSY  OF  UTERUS  LINING  

INSERT  HEYMAN  UTERI  CAPSULE 

HYSTEROSCOPY,  ABLATION 

TAH.  RAD  DISSECT  FOR  DEBULK  

TAH  RAD  DEBULK/LYMPH  REMOVE  ... 

AMNIOCENTESIS,  DIAGNOSTIC  

AMINOCENTESIS,  THERAPEUTIC  

IMPLANT  NEUROELECTROOES  

IMPLANT  NEUROELECTROOES  

IMPLANT  NEUROELECTROOES  

IMPLANT  NEUROELECTROOES  

REMOVE  SYMPATHETIC  NERVES  

REMOVE  SYMPATHETIC  NERVES  

REMOVE  SYMPATHETIC  NERVES  

REMOVE  SYMPATHETIC  NERVES  

CATARACT  SURGERY,  COMPLEX  

EYE  PHOTODYNAMIC  THER  ADD-ON 

MICROSURGERY  ADD-ON  

CINE/VIDEO  X-RAY,  THROAT/ESO  

X-RAY  BILE  DUCTS/PANCREAS  

JOINT  SURVEY,  SINGLE  VIEW  

RADIOGRAPHS  ABSORPTKDNMETRY 
COMPUTER  MAMMOGRAM  ADD-ON  .. 

CINE/VIDEO  X-RAYS  

CINE/VIDEO  X-RAYS  ADD-ON 

CAT  SCAN  FOR  TISSUE  ABLATION  . ... 

MRI  FOR  TISSUE  ABLATION  

US  FOR  TISSUE  ABLATION 


RUC  rec- 
ommenda- 
tion 


T 


HCPAC  rec- 
ommenda- 
tion 


CMS 
decision 


14.03 
5.89 
8.79 
17.15 
20.23 
22.07 
39.52 
5.45 
5.28 
6.72 
19.89 
13.40 
14.06 
10.23 
13.49 
21.15 
9.70 
6.41 
2.42 
3.00 
3.00 
2.50 
8.99 
10.28 
13.43 
12.10 
12.75 
15.50 
16.00 
8.20 
10.87 
14.19 
8.58 
1.53 
1.88 
1.10 
4.13 
2.56 
1.25 
2.61 
6.27 
1.53 
6.75 
6.17 
32.00 
35  00 
1.30 
3.00 
2.27 
6.74 
4.53 
13.50 
10.37 
8.75 
8.75 
10.37 
13.50 

(•) 
3.47 
0.53 
0.42 
0.31 
0.20 

(') 
0.38 
0.27 
(•) 
(•) 
(') 


2002  work 
RVU 


* 


Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  ..., 
Agree  ... 
Agree  ... 
Disagree 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  .. 
Disagree 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  ... 
Agree  .. 
Agree  ... 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 

(•)  • 

Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 
Agree  .. 

(•)  

Agree  .. 
Agree  .. 

(•)  

(•) 

(•)  


14  03 

5.89 

8.79 

17.15 

20.23 

22.07 

39  52 

237 

528 

6.72 

19  89 

13.40 

14.06 

10.23 

13.49 

21  15 

9.70 

4.14 

242 

3.00 

300 

250 

899 

10.28 

13  43 
1210 
1275 
1550 
16.00 

820 
1087 

14  19 
858 
1  53 
1.88 
1.10 
4.13 
2.56 
1  25 
2.61 
6.27 
153 
6.75 
617 

32  00 

35  00 

1.30 

3.00 

2.27 

6.74 

453 

1350 

1037 

875 

875 

1037 

13  50 

047 

3.47 

053 

042 

0.31 

020 

0.06 

038 

0.27 

400 

425 

200 
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Table  6.— AMA  RUC  and  HCPAC  Work  RVU  Recommendations  and  CMS  Deciskdns  for  New  and  Revised  2002 

CPT  Codes— Continued 


'CPTCODE 


Mod 


Description 


RUC  rec- 

ommenda- 

tkxi 


HCPAC  rec- 
ommenda- 
tion 


CMS 
decision 


2002  work 
RVU 


76819  .. 
76885.. 
76886.. 
77300... 
77301  # 
77418  # 
85097.. 
88380# 

90471  .„ 

90472  ... 
90473 # 
90939# 
91123# 
92136  # 
92973 # 

92974  # 
93025  # 
93609... 
93612  ... 
93613 # 
93619  ... 
93620... 
93621  ... 
93622... 
93701 # 
94720  ... 
94750  ... 

95144  ... 

95145  ... 
95165  ... 
95170  ... 
95250* 
95875  ... 
95904  ... 

95965  # 

95966  » 
95967* 
96000* 
96001  * 
96002* 
96003* 
96004* 
96150* 
96151  * 
96152* 
96153* 
96154* 
96155* 
96567* 
97005* 
97006* 
97112  ... 
97504  ... 
97535  ... 

97601  ... 

97602  ... 

99090  ... 

99091  # 
99289* 
99290* 

99374  ... 

99375  :., 
99377  .. 
99378 .. 
99379  .. 
99380. 
99381  .. 
99382.. 


26 
26 
26 
26 
26 


26 


26 


26 

26 

26 

26 

2 

26 

26 

26 

26 

26 


26 
26 
26 
26 
26 


FETAL  BIOPHYS  PROFIL  W/0  NST  

US  EXAM  INFANT  HIPS,  DYNAMIC 

US  EXAM  INFANT  HIPS,  STATIC  

RADIATION  THERAPY  DOSE  PLAN  

RADIOL  THERAPY  DOSE  PLAN.  IMRT 

RADIATION  TX  DELIVERY,  IMRT  

BONE  MARROW  INTERPRETATION  

MICRODISSECTION 

IMMUNIZATION  ADMIN  

IMMUNIZATION  ADMIN,  EACH  ADO  

IMMUNE  ADMIN  ORAL/NASAL  

HEMODIALYSIS  STUDY,  TRANSCUT  ... 

IRRIGATE  FECAL  IMPACTION 

OPHTHALMIC  BIOMETRY  

PERCUT  CORONARY 

THROMBECTOMY. 

CATH  PLACE,  CARDIO  BRACHYTX 

MICROVOLT  T-WAVE  ASSESS  

MAP  TACHYCARDIA,  ADD-ON  

INTRAVENTRICULAR  PACING  

ELECTROPHYS  MAP,  3D,  ADD-ON 

ELECTROPHYSIOLOGY  EVALUATION 
ELECTROPHYSIOLOGY  EVALUATION 
ELECTROPHYSIOLOGY  EVALUATION 
ELECTROPHYSIOLOGY  EVALUATION 

BIOIMPEDANCE,  THORACIC  

MONOXIDE  DIFFUSING  CAPACITY  

PULMONARY  COMPLIANCE  STUDY  .... 

ANTIGEN  THERAPY  SERVICES  

ANTIGEN  THERAPY  SERVICES  

ANTIGEN  THERAPY  SERVICES  

ANTIGEN  THERAPY  SERVICES  

GLUCOSE  MONITORING.  CONT  

LIMB  EXERCISE  TEST  

SENSE  NERVE  CONDUCTION  TEST  .... 

MEG,  SPONTANEOUS 

MEG,  EVOKED,  SINGLE 

MEG,  EVOKED,  EACH  ADDL  

MOTION  ANALYSIS,  VIDE0/3D  

MOTION  TEST  W/FT  PRESS  MEAS  

DYNAMIC  SURFACE  EMG  

DYNAMIC  FINE  WIRE  EMG 

PHYS  REVIEW  OF  MOTION  TESTS 

ASSESS  HLTH/BEHAVE,  INIT  

ASSESS  HLTH/BEHAVE,  SUBSEO 

INTERVENE  HLTH/BEHAVE,  INDIV  

INTERVENE  HLTH/BEHAVE,  GROUP  ... 

INTERV  HLTH/BEHAV.  FAM  W/PT 

INTERV  HLTH/BEHAV  FAM  NO  PT  

PHOTODYNAMIC  TX,  SKIN  

ATHLETIC  TRAIN  EVAL 

ATHLETIC  TRAIN  REEVAL  

NEUROMUSCULAR  REEDUCATION  

ORTHOTIC  TRAINING  

SELF  CARE  MNGMENT  TRAINING  

WOUND  CARE  SELECTIVE  

WOUND  CARE  NON-SELECTIVE  

COMPUTER  DATA  ANALYSIS  

COLLECT/REVIEW  DATA  FROM  PT  

PT  TRANSPORT,  30-74  MIN  

PT  TRANSPORT,  ADDL  30  MIN  

HOME  HEALTH  CARE  SUPERVISION  .. 
HOME  HEALTH  CARE  SUPERVISION  .. 

HOSPICE  CARE  SUPERVISION  

HOSPICE  CARE  SUPERVISION  

NURSING  FAC  CARE  SUPERVISION  .... 
NURSING  FAC  CARE  SUPERVISION  .... 

PREV  VISIT.  NEW,  INFANT 

PREV  VISIT,  NEW.  AGE  1-4 


0.63 
0.74 
0.62 
0.62 
8.00 
0.00 
0.94 
canier 
0.17 
0.15 
0.17 
0.00 
0.00 
0.54 
3.28 

3.00 
0.75 

(a) 

3.02 
carrier 
7.32 
11.59 
2.10 
3.10 
0.00 
0.26 
0.23 
0.06 
0.06 
0.06 
0.06 
0.00 
1.10 
0.34 
8.00 
4.00 
3.50 


0.00 


0.00 
1.10 
4.80 
2.40 
1.10 
1.73 
1.10 
1.73 
1.10 
1.73 
1.19 
1.36 


canter 

carrier 

carrier 

canier 

carrier 

0.50 

0.48 

0.46 

0.10 

0.45 

0.44 


(•) 
(•) 
0.45 
0.45 
0.45 
0.50 
0.32 


Disagree 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Disagree 
Disagree 
Disagree 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 

Agree  .... 
Agree  .... 
Disagree 
Agree  .... 
Disagree 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Disagree 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Disagree 
Disagree 
Disagree 
Disagree 
Disagree 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Disagree 
Agree  .... 
Disagree 
Disagree 
Disagree 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 


0.77 
0.74 
0.62 
0.62 
8.00 
0.00 
0.94 
carrier 
0.00 
0.00 
0.00 
0.00 
0.00 
0.54 
3.28 

3.00 
0.75 
4.81 
3.02 
7.00 
7.32 
11.59 
2.10 
3.10 
0.17 
0.26 
0.23 
0.06 
0.06 
0.06 
0.06 
0.00 
1.10 
0.34 
8.00 
4.00 
3.50 
1.80 
2.15 
0.41 
0.37 
1.80 
0.50 
0.48 
0.46 
0.10 
0.45 
0.44 
0.00 
0.00 
0.00 
0.45 
0.45 
0.45 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 
1.10 
1.73 
1.10 
1.73 
1.10 
1.73 
1.19 
1.36 
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TABLE  6.— AMA  RUC  AND  HCPAC  WORK  RVU  RECOMMENDATIONS  AND  CMS  DECISIONS  FOR  NEW  AND  REVISED  2002 

CPT  CODES— Continued 


•CPTCODE 


99383. 

99384. 

99385. 

99386. 

99387 

99391 

99392 

99393 

99394 

99395 

99396 

99397 


Mod 


Description 


PREV  VISIT, 
PREV  VISIT, 
PREV  VISIT. 
PREV  VISIT, 
PREV  VISIT. 
PREV  VISIT, 
PREV  VISIT. 
PREV  VISIT. 
PREV  VISIT, 
PREV  VISIT. 
PREV  VISIT. 
PREV  VISIT. 


NEW, 
NEW 
NEW 
NEW 
NEW 
EST. 
EST, 
EST. 
EST, 
EST, 
EST. 
EST. 


AGE  5-11  ... 

AGE  12-17  . 

,  AGE  18-39  . 

,  AGE  40-64  . 

,  65  &  OVER 

INFANT  

AGE  1-4  

AGE  5-11  .... 
AGE  12-17  .. 
AGE  18-39  .. 
AGE  40-64  .. 
65  &  OVER  . 


RUC  rec- 
ommenda- 
tion 


HCPAC  rec- 

ommer)da- 

tion 


1.36 
1.53 
1.53 
1.88 
2.06 
1.02 
1.19 
1.19 
1.36 
1.36 
1.53 
1.71 


CMS 
decision 


2002  worV 
RVU 


Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 
Agree 


1.36 
1.53 
1.53 
1.88 
206 
1.02 
1  19 
1.19 
1.36 
1.36 
1.53 
1.71 


(■)No  RUC  recommerxlation  provided. 

*New  CPT  codes 

•All  CPT  codes  copyright  2002  American  Medical  Association. 


Table  7,  AMA  RUC  Anesthesia 
Recommendations  and  CMS  Decisions 
for  New  and  Revised  2002  CPT  Codes, 
lists  the  new  or  revised  CPT  codes  for 
anesthesia  and  their  base  units  that  will 
be  interim  in  2002.  This  table  includes 
the  following  information: 

•  CPT  code.  This  is  the  CPT  code  for 
a  service. 


•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  RUC  recommendations.  This 
column  identifies  the  base  units 
recommended  by  the  RUC. 

•  CMS  decision.  This  column 
indicates  whether  we  agreed  with  the 
RUC  recommendation  ("agree")  or  we 


disagreed  with  the  RUC 
recommendation  ("disagree").  Codes  for 
which  we  did  not  accept  the  RUC 
recommendation  are  discussed  in 
greater  detail  following  this  table. 

•  2002  Base  Units.  This  column 
establishes  the  2002  base  units  for  these 
services. 


Table  7.— AMA  RUC  Anesthesia  Recommendations  and  CMS  Decisions  for  New  and  Revised  2002  CPT  Codes 


•CPT  code 


00797. 

00851  . 

00869. 

01905. 

01916  . 

01924. 

01925. 

01926. 

01930. 

01931  . 

01932. 

01933. 

01951  . 

01952. 

01960. 

01961 

01962 

01963 

01964 

01967 

01968 

01969 


Description 


ANESTH.  SURGERY  FOR  OBESITY  .. 

ANESTH.  tubal  LIGATION  

ANESTH,  VASECTOMY  

ANES,  spine  inject,  X-RAY/RE 

ANESTH,  DX  ARTERIOGRAPHY  

ANES.  THER  INTERVEN  RAD.  ART  ... 
ANES.  THER  INTERVEN  RAD.  CAR  ... 
ANES,  TX  INTERV  RAD  HRT/CRAN  ... 
ANES.  THER  INTERVEN  RAD,  VEI  .... 

ANES.  THER  INTERVEN  RAD.  TIP 

ANES.  TX  INTERV  RAD.  TH  VEIN  

ANES.  TX  INTERV  RAD.  CRAN  V 

ANESTH.  BURN.  LESS  4  PERCENT  .. 

ANESTH.  BURN.  4-9  PERCENT 

ANESTH.  VAGINAL  DELIVERY 

ANESTH.  CS  DELIVERY  

ANESTH.  EMER  HYSTERECTOMY  .... 

ANESTH.  CS  HYSTERECTOMY  

ANESTH.  ABORTION  PROCEDURES 

ANESTH/ANALG,  VAG  DELIVERY 

ANES/ANALG  CS  DELIVER  ADD-ON  . 
ANESTH/ANALG  CS  HYST  ADD-ON  .. 


RUC  rec- 
ommen- 
dation 


CMS  decision 


Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Agree  .... 
Disagree 
Agree  .... 


2002  Base 
untts 


8 
6 
3 

5 
5 
5 
7 
8 
5 
7 
6 
7 
3 
5 
5 
7 
8 
8 
4 
5 
2 
5 


•  All  CPT  codes  copyright  2002  American  Medical  Association. 


Discussion  of  Codes  for  Which  There 
Were  No  RUC  Recommendations  or  for 
which  the  RUC  Recommendations  Were 
Not  Accepted 

The  following  is  a  siunmary  of  ova 
rationale  for  not  accepting  particular 
RUC  work  RVU  or  base  unit 


recommendations.  It  is  arranged  by  type 
of  service  in  CPT  code  order. 
Additionally,  we  also  discuss  those  CPT 
codes  for  which  we  received  no  RUC 
recommendations  for  physician  work 
RVUs.  This  summary  refers  only  to 
work  RVUs. 


Anesthesia  for  Intraperitoneal 
Procedures  in  Upper  Abdomen 
Including  Laparoscopy;  Gastric 
Restrictive  Procedure  for  Morbid  Obesit\' 
(CPT  Code  00797). 

The  RUC  recommended  that  9  base 
units  be  assigned  to  this  procediu^ 
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based  on  a  comparison  to  CPT  code 
00790  (Anesthesia  for  intraperitoneal 
procedures  in  the  upper  abdomen 
including  laparoscopy;  not  otherwise 
specified).  We  disagree.  We  believe  that 
assigning  9  base  units  to  00797  creates 
a  rank  order  anomaly  with  CPT  code 
00794  (Anesthesia  for  intraperitoneal 
procedures  in  the  upper  abdomen 
including  laparoscopy;  pancreatectomy, 
partial  or  total  (for  example,  Whipple 
procedure))  which  is  assigned  8  base 
units. 

While  obese  patients  do  make  the 
work  of  an  anesthesiologist  more 
difficult,  we  believe  that  the  vignette 
used  in  the  RUC  survey  was  atypical 
and  exaggerated  the  required  work 
because  the  patient  in  the  vignette  was 
described  as  having  asthma.  We  believe 
the  work  of  an  anesthesiologist  is  greater 
for  patients  undergoing  Whipple 
procedures  because,  typically,  these 
patients  are  sicker  and  require  longer 
operative  time  and  more  intense 
anesthesia  care  than  patients 
undergoing  gastric  restrictive 
procedures.  Therefore,  we  are  assigning 
8  base  units  to  00797. 

Cesarean  Delivery  Following  Neuraxial 
Labor  Analgesia/Anesthesia  (List 
Separately  in  Addition  to  Code  for 
Primary  Procedure  (CPT  Code  01968)) 

The  RUC  recommended  3  base  units 
for  this  add-on  procedure.  This 
procedxu«  is  reported  in  addition  to  CPT 
code  01967  (Neuraxial  labor  analgesia/ 
anesthesia  for  planned  vaginal  delivery 
(this  includes  any  repeat  subarachnoid 
needle  placement  and  drug  injection 
and/or  any  necessary  replacement  of  an 
epidural  catheter  during  labor)),  when  a 
patient  who  has  been  given  neuraxial 
anesthesia  for  a  planned  vaginal 
delivery  requires  conversion  to  a 
cesarian  delivery  and  must  be  given 
anesthesia  for  the  cesarian  delivery.  The 
RUC  recommended  7  base  units  for  CPT 
code  01961  (Anesthesia  for,  cesarian 
delivery  only),  a  recommendation  with 
which  we  agree.  We  note  the  following: 

•  The  base  units  of  01961,  anesthesia 
for  cesarian  delivery,  are  the  same  as  the 
base  units  of  01967  plus  01968. 

•  The  survey  respondents  valued  the 
add-on  code  01968  as  if  it  were  a  stand- 
alone code  with  a  median  base  unit  of 

7  and  an  intraservice  time  of  75 
minutes.  Both  the  median  base  units 
and  the  intraservice  time  are  identical  to 
the  siu^^ey  results  for  01961. 

•  CPT  code  01968  is  currently 
reported  (per  the  American  Society  of 
Anesthesiologists)  as  00857  (Neuraxial 
analgesia/anesthesia  for  labor  ending  in 
a  cesarian  delivery  (this  includes  any 
repeat  subarachnoid  needle  placement 
and  drug  injection  and/or  any  necessary 


replacement  of  an  epidural  catheter 
during  labor),  which  is  valued  at  7  base 
units.  Moreover,  the  work  of  CPT  code 

01967  plus  CPT  code  01968  is 
completely  described  by  CPT  code 
00857  so  it  is  unclear  why  the  sum  of 
the  base  units  assigned  to  01967  and 

01968  should  not  be  identical  to  the 
base  units  currently  assigned  to  CPT 
code  00857. 

In  view  of  these  concerns,  we  are 
assigning  2  base  units  to  CPT  code 
01968.  We  are  also  making  a  neutrality 
adjustment  to  the  anesthesia  conversion 
factor  based  on  our  analysis  of  the 
estimated  difference  in  base  units 
between  previously  repeated  anesthesia 
codes  and  the  new  codes. 

Injection,  Therapeutic  (Eg,  Local 
Anesthetic,  Corticosteroid):  Carpal 
Canal,  (CPT  Code  20526)  Injection; 
Tendon  Sheath,  Ligament,  Ganglion 
Cyst,  (CPT  Code  20550) 

Injection:  Tendon  Origin/Insertion,  (CPT 
Code  20551) 

Injection:  Single  or  Multiple  Trigger 
Point(s).  One  or  Two  Muscle  Group(s) 
(CPT  Code  20552),  and 

Injection;  Single  or  Multiple  Trigger 
Point(s),  Three  or  More  Muscle  Groups 
(CPT  Code  20553) 

CPT  codes  20526,  20551,  20552,  and 
20553  are  new  codes,  while  20550  is 
being  revised  from  its  current  descriptor 
"Injection,  tendon  sheath,  ligament; 
ganglion  cyst,  or  trigger  points"  to  the 
descriptor  above.  We  received  an 
interim  recommendation  of  0.86  work 
RVUs  for  these  codes,  from  the  RUC, 
based  on  the  fact  that  all  these 
procedures  are  currently  reported  as 
20550  which  is  valued  at  0.86  RVUs. 

CPT  code  20550  comprises  several 
procedures  with  varying  amounts  of 
physician  work  that  will  now  be 
reported  separately.  We  are  assigning 
0.86  RVUs  to  all  these  codes  on  an 
interim  basis,  and  will  review  this 
further  for  2002  if  we  receive 
recommendations  from  the  RUC.  At  that 
time  we  will  also  have  utilization  data 
on  these  services  to  assist  us  in  making 
work  neutrality  adjustments  should  any 
adjustments  be  required. 

Laparoscopy,  Surgical:  Colectomy, 
Partial  With  Anastomosis  (CPT  Code 
44204)  and  Laparoscopy,  Surgical; 
Colectomy,  Partial,  With  Removal  of 
Terminal  Ileum  With  Ileocecostomy 
(CPT  Code  44205) 

The  RUC  recommended  22.00  RVUs 
for  CPT  code  44204  and  19.50  RVUs  for 
CPT  Code  44205  based  on  the  reference 
code  44140  (Colectomy,  partial;  with 
anastomosis)  which,  at  the  time  of  the 
recommendation,  had  a  work  RVU  of 


18.35.  We  increased  the  work  RVU  of 
CPT  Code  44140  to  21  as  part  of  the  5- 
year  review  of  physician  work.  In  order 
to  prevent  rank  order  anomalies  we  are 
assigning  work  RVUs  of  25.08  and  22.23 
to  CPT  Codes  44204  and  44205, 
respectively.  These  work  RVUs 
represent  a  14  percent  increase  over  the 
RUC  recommendation  and  are 
consistent  with  our  valuation  of  CPT 
Code  44140. 

Laparoscopy,  Surgical,  Ablation  of  One 
or  More  Liver  Tumor(s);  Radiofrequency 
(CPT  Code  47370),  Laparoscopy, 
Surgical,  Ablation  of  One  or  More  Liver 
Tumor(s);  Cryosurgical  (CPT  Code 
47371),  Ablation,  Open,  of  One  or  More 
Liver  Tumor(s);  Radiofrequency  (CPT 
Code  47380),  Ablation,  Open,  of  One  or 
More  Liver  Tumor(s);  Cryosurgical  (CPT 
Code  47381),  Ablation,  One  or  More 
Liver  Tumor(s),  Percutaneous, 
Radiofrequency  (CPT  Code  47382), 
Computerized  Axial  Tomography 
Guidance  for,  and  Monitoring  of,  Tissue 
Ablation  (CPT  Code  76362),  Magnetic 
Resonance  Guidance  for,  and 
Monitoring  of.  Tissue  Ablation  (CPT 
Code  76394);  and  Ultrasound  Guidance 
for,  and  Monitoring  of.  Tissue  Ablation 
(CPT  Code  76490) 

We  have  not  received 
reconunendations  from  the  RUC  for 
these  procedures.  We  have  assigned 
work  RVUs  as  follows: 
47370—18  work  RVUs 
47371—16.94  work  RVUs 
47380—21.25  work  RVUs 
47381—21.00  work  RVUs 
47382—12.00  work  RVUs 

To  arrive  at  the  values  listed  above, 
we  compared  the  time  and  intensity  of 
these  services  to  other  open  and 
laparoscopic  liver,  colon,  and  renal 
procedures.  We  believe  that  the  RVUs 
assigned  place  them  in  the  correct  rank 
order  with  these  other  services  and  with 
respect  to  each  other. 
76362—4.00  work  RVUs 
76394—4.25  work  RVUs 
76490—2.00  work  RVUs 

To  arrive  at  the  values  above,  we 
compared  the  time  and  intensity  of 
these  procedures  to  other  radiologic 
guidance  codes  and  to  radiologic 
supervision  and  interpretation  codes. 
We  believe  that  the  assigned  RVUs  place 
them  in  correct  rank  order  to  other 
radiologic  guidance  services  and  to  each 
other. 

Cystourethroscopy  with  irrigation  and 
evacuation  of  clots.  (CPT  Code  52001) 

The  RUC  reconunended  5.45  work 
RVUs  based  on  a  comparison  to  the 
reference  procedures  CPT  code  52315 
(Cystourethroscopy,  with  removal  of 
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foreign  body,  calculus,  or  ureteral  stent 
from  urethra  or  bladder  (separate 
procedure);  complicated),  and  CPT  Code 
52235  (Cystourethroscopy,  with 
fulguration  (including  cryosurgery  or 
laser  surgery)  and/or  resection  of; 
medium  bladder  tumor(s)  (2.0  to  5.0 
cm)). 

We  are  concerned  that  52001,  with  its 
current  descriptor,  will  be  reported 
whenever  a  cystoscopy  is  performed 
and  blood  is  present  during  the 
examination.  As  written,  the  code  may 
be  reported  whenever  any  blood  clots 
are  present.  The  RUC  recommendation 
is  based  upon  the  urologists'  response  to 
a  scenario  where  the  bladder  outlet  was 
obstructed  due  to  large  blood  clots  and 
removal  of  the  blood  clots  required  a 
resectoscope.  Unfortimately,  the  code 
descriptor  does  not  require  the  presence 
of  bladder  obstruction  due  to  blood 
clots,  nor  does  it  require  the  use  of  a 
resectoscope.  Therefore,  unti\  the 
descriptor  of  this  code  is  clarified  by  the 


AMA  CPT  editorial  panel,  we  are 
assigning  2.37  RVUs  to  this  procedure. 
As  the  CPT  code  is  now  written,  the 
time  and  intensity  of  the  physician  work 
for  this  procedure  are  comparable  to 
CPT  Code  52005.  (Cystourethroscopy, 
with  ureteral  catheterization,  with  or 
without  irrigation,  instillation,  or 
ureteropyelography,  exclusive  of 
radiologic  service). 

Transurethral  Destruction  of  Prostatic 
Tissue;  By  Water  Induced 
Thermotherapy  (CPT  Code  53853) 

The  RUC  recommended  6.41  work 
RVUs  for  this  procediu*  based  on  a 
comparison  to  CPT  Code  54670  (Suture 
or  repair  of  testicular  injury)  which  has 
a  similar  work  value  and  similar  pre-, 
intra-,  and  postservice  times  to  the 
median  times  in  the  survey  for  53853. 
The  RUC  also  noted  that  CPT  Code 
53850  (Transurethral  destruction  of 
prostate;  by  microwave  thermotherapy) 
has  90  minutes  of  intraservice  time  as 


compared  to  60  minutes  for  CPT  code 
53853  and  that  the  recommended  work 
value  for  CPT  code  53853  was 
approximately  %  of  the  work  value  for 
CPT  code  53850. 

We  note  that  although  the  intraservice 
time  for  CPT  code  53853  is  60  minutes, 
most  of  that  time  is  spent  monitoring 
the  flow  of  hot  water  through  a  catheter 
and  balloon  and  checking  the  water's 
temperature.  We  estimate  that  the 
maximum  amount  of  time  spent  on 
activities  other  than  monitoring  is  20 
minutes.  This  means  that  the  work 
intensity  for  the  intraservice  portion  of 
this  procedure  is  significantly  less  than 
it  is  for  most  other  surgical  procedures 
and,  specifically,  the  reference  codes 
examined  by  the  RUC.  Therefore,  we 
believe  it  is  more  appropriate  to 
compare  CPT  code  53853  to  90-day 
global  procedures  with  less  than  30 
minutes  of  intraservice  time.  For  these 
reasons  we  compared  CPT  code  58350 
to  the  following  procediu-es: 


CPT  code 


53853  Transurethral  destruction  of  prostate  tissue;  by  water-in- 
duced thermottwrapy. 

30130    Excision  turt)inate.  partial  or  complete,  any  method 

42826    Tonsillectomy,  primary  or  secondary;  age  12  or  over  

46045  Incision  and  drainage  of  intramural.  Intramuscular,  or 
submucosal  abscess,  transanal,  under  anesthesia. 

46946    Ugation  of  Internal  hemorrtwids;  multiple  procedures 

58800  Drainage  of  ovarian  cyst(s),  unilateral  or  bilateral,  (separate 
procedure);  vaginal  approach. 

61105    Twist  burr  hole  for  subdural  or  ventricular  puncture 

65810  Paracentesis  of  anterior  chamber  of  eye  (separate  proce- 
dure); with  removal  of  vitreous  and/or  discission  of  anterior 
hyaloid  membrane,  with  or  without  air  Injection. 

67(^1  Severing  of  vitreous  strands,  vitreous  face  a^t>esions, 
sheets,  membranes,  or  opacities,  laser  surgery  (one  or  more 
stages). 

•see  below. 


Work  RVU 


RUC  Recommendation — 6.41 

CMS  assigned  RVU  4.14. 

3.38  -. 

3.38 

4.32  

3.0  

4.14  

5.14  

4.87  

3.67  


Intraservice 

time 
(minutes) 


Pre/post 
service  time 


60 


27 
28 
25 

25 
23 

27 
26 


26 


•113 


78 

82 

206 

75 
100 

97 
104 


79 


The  RUC  sent  us  a  postservice  time  of 
131  minutes,  which  we  believe  is 
incorrect.  The  RUC  assigned  3 
postservice  visits  to  this  procedure 
which  have  a  combined  time  of  35 
minutes,  not  53  minutes  as 
recommended  by  the  RUC.  Therefore, 
the  correct  postservice  time  is  118 
minutes. 

With  respect  to  the  services  listed 
above,  we  note  that  all  of  them  carry 
significant  risks  to  the  patient  and  have 
intraservice  work  of  high  intensity.  In 
fact,  we  believe  the  intraservice  work  of 
all  the  above  procediues  is  of  greater 
intensity  than  any  portion  of  the 
intraservice  work  of  CPT  code  53853. 
After  review  of  the  procedures 
considered  by  the  RUC  and  the  above 
procedures,  we  believe  that  the  time  and 


intensity  of  CPT  code  53853  is  most 
comparable  to  CPT  code  58800  and  are 
assigning  4.14  work  RVUs  to  CPT  code 
53853.  This  places  CPT  code  53853  in 
the  correct  rank  order  with  respect  not 
only  to  the  procedures  listed  above  but 
also  to  the  prostate  ablation, 
cystourethroscopy,  and  testicular 
procedures  considered  by  the  RUC. 

Destruction  of  Localized  Lesion  of 
Choroids  (eg,  Choroidal 
Neovascularization);  Photodynamic 
Therapy.  Second  Eye.  at  Single  Session 
(List  Separately  in  Addition  To  Code  for 
Primary  Eye  Treatment)  CPT  Code 
67225 

We  did  not  receive  a  RUC 
recommendation  on  this  code.  We  are 
assigning  work  RVUs  of  0.47,  which  is 


the  work  value  for  GO  184,  the  code 
previously  used  for  reporting  this 
service. 

Immunization  Administration  (Includes 
Percutaneous,  Intradermal, 
Subcutaneous,  Intramuscular  and  jet 
Injections):  One  Vaccine  (Single  or 
Combination  Vaccine/Toxoid)  (CPT 
Code  90471),  Immunization 
Administration  (Includes  Percutaneous, 
Intradermal,  Subcutaneous, 
Intramuscular  and  Jet  Injections):  Each 
Additional  Vaccine/Toxoid  (List 
Separately  in  Addition  To  Code  for 
Primary  Procedure)  One  Vaccine  (CPT 
Code  90472) 

The  RUC  reconunended  a  work  RVU 
of  .17  for  CPT  code  90471  and  .15  work 
RVUs  for  CPT  code  90472.  These 
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services  are  analogous  to  CRT  code 
90872  (Therapeutic,  prophylactic  or 
diagnostic  injection  (specify  material 
injected);  subcutaneous  or 
intramuscular)  which  has  no  physician 
work  RVUs.  They  are  services 
performed  by  a  nurse  and  have  no 
physician  work.  If  the  physician 
performs  any  counseling  related  to  this 
service,  it  is  considered  part  of  the  work 
of  the  preventive  medicine  visit  during 
which  the  immunization  was 
administered.  If  the  vaccine  is 
administered  during  a  visit  other  than  a 
preventive  medicine  service,  any 
physician  counseling  should  be  billed 
separately  as  an  E/M  service.  For  these 
reasons  we  are  not  assigning  work  RVUs 
to  these  codes. 

Immunization  Administration  by 
Intranasal  or  Oral  Route:  One  Vaccine 
(Single  or  Combination  Vaccine/Toxoid) 
(CPT  Code  90473):  and.  Immunization 
Administration  by  Intranasal  or  Oral 
Route  Each  Additional  Vaccine/Toxoid 
(List  Separately  in  Addition  To  Code  for 
Primary  Procedure)  CPT  Code  90474 

The  RUC  recommended  a  work  RVU 
of  .17  for  CPT  code  90473  and  .15  work 
RVUs  for  CPT  code  90474.  These  are 
noncovered  services.  Medicare  does  not 
cover  self-administered  vaccines,  and, 
therefore,  we  are  not  assigning  work 
RVUs  to  these  services.         I 

Intraventricular  and/or  Intra-Atrial 
Mapping  of  Tachycardia  Site(s)  With 
Catheter  Manipulation  to  Record  From 
Multiple  Sites  to  Identify  Origin  of 
Tachycardia  (CPT  Code  93609) 

We  have  not  received  a 
recommendation  from  the  RUC  for  this 
service.  The  descriptor  for  this  service 
has  not  changed  but  the  AMA  CPT 
editorial  panel  changed  the  global 
period  for  this  service  from  a  zero  day 
global  to  a  ZZZ  global.  This  means  that 
it  is  now  an  "add  on"  code  and  the 
physician  work  RVUs  will  no  longer 
include  any  pre-  or  postservice  work.  It 
currently  has  a  work  RVU  of  10.07.  In 
order  to  appropriately  value  this  add  on 
service,  we  compared  it  to  several  other 
electrophysiology  services,  including 
CPT  code  93619.  (Comprehensive 
electrophyisologic  evaluation  with  right 
atrial  pacing  and  recording,  right 
ventricular  pacing  and  recording,  His 
bundle  recording,  including  insertion 
and  repositioning  of  multiple  electrode 
catheters:  without  induction  or 
attempted  induction  of  arrhythmia) 
with  a  work  RVU  of  7.32,  and  CPT  code 
93618,  Induction  of  arrhythmia  by 
electrical  pacing  (work  RVU  4.26),  and 
CPT  code  93624.  (Electrophysiologic 
follow  up  study  with  pacing  and 
recording  to  test  effectiveness  of 


therapy,  including  induction  of 
attempted  induction  of  arrhythmia), 
with  a  work  RVU  of  4.81.  After 
reviewing  these  services,  we  believe  that 
the  time  and  intensity  of  physician  work 
for  CPT  code  93609  as  an  add-on  code 
is  most  similar  to  CPT  code  93624  and 
are  assigning  a  work  RVU  of  4.81  to  CPT 
code  93609. 

Intracardiac  Electrophysiologic  3- 
Dimensional  Mapping  (CPT  Code 
93613) 

This  is  a  new  add-on  code  for  which 
we  have  not  received  a  recommendation 
firom  the  RUC.  As  an  add-on  code,  this 
service  does  not  include  and  pre-  or 
postservice  work.  We  compared  this 
service  to  CPT  code  93619 
(Comprehensive  electrophysiologic 
evaluation  with  right  atrial  pacing  and 
recording,  right  ventricular  pacing  and 
recording.  His  bundle  recording, 
including  insertion  and  repositioning  of 
multiple  electrode  catheters:  without 
induction  or  attempted  induction  of 
arrhythmia)  with  work  RVUs  of  7.32 
and  to  CPT  code  93651  (Intracardiac 
catheter  ablation  of  arrhythmogenic 
focus:  for  treatment  of  supraventricular 
tachycardia  by  ablation  of  fast  or  slow 
atrioventricular  pathways,  accessory 
atrioventricular  cormections  or  other 
atrial  foci,  singly  or  in  combination) 
with  work  RVUs  of  16.25.  We  also 
wanted  to  ensure  that  the  work  value  for 
this  service  was  placed  in  correct  rank 
order  to  CPT  code  93609  (see  above). 
We  believe  that  the  intraservice  time 
and  intensity  of  this  service  is  slightly 
less  than  that  of  CPT  code  93619  and  are 
assigning  7.00  work  RVUs  to  CPT  code 
93613. 

Bioimpedence,  Thoracic,  Electrical  CPT 
Code  93701 

We  received  a  RUC  recommendation 
that  this  service  has  no  physician  work. 
We  ciurently  cover  this  service  under 
the  HCPCS  code  M0302.  We  assigned 
0.17  physician  work  RVUs  to  this 
service  in  the  November  2000  final  rule 
after  conducting  a  notice  and  comment 
period.  We  will  consider  the  RUC 
recommendation.  If  we  considered 
changing  the  work  RVUs  for  this 
service,  we  would  discuss  any  proposed 
change  in  a  future  notice  of  proposed 
rule  making.  However,  we  are  going  to 
discontinue  HCPCS  code  M0302  and 
will  recognize  CPT  Code  93701  for  this 
service. 


Comprehensive  Computer-Based  Motion 
Analysis  by  Video-Taping  And  3-D 
Kinematics  (CPT  Code  96000), 
Comprehensive  Computer-Based  Motion 
Analysis  by  Video-Taping  and  3-D 
Kinematics;  With  Dynamic  Plantar 
Pressure  Measurements  During  Walking 
(CPT  Code  96001),  Dynamic  Surface 
Electromyography,  During  Walking  or 
Other  Functional  Activities,  1-12 
Muscles  (CPT  Code  96002),  Dynamic 
Fine  Wire  Electromyography,  During 
Walking  or  Other  Functional  Activities, 
1  Muscle  (CPT  Code  96003).  and 
Physician  Review  and  Interpretation  of 
Comprehensive  Computer  Based  Motion 
Analysis,  Dynamic  Plantar  Pressure 
Measurements,  Dynamic  Surface 
Electromyography  During  Walking  or 
Other  Functional  Activities,  and 
Dynamic  Fine  Wire  Electromyography, 
With  Written  Report  (CPT  Code  96004) 

HCPAC  recommended  that  these 
services  be  carrier  priced.  We  disagree 
and  are  assigning  work  RVUs  to  these 
services  as  follows: 

CPT  code  96000—1.8  work  RVUs 
CPT  code  96001—2.15  work  RVUs 
CPT  code  96002— .41  work  RVUs 
CPT  code  96003— .37  work  RVUs 
CPT  code  96004—1.8  work  RVUs 

To  arrive  at  these  values,  we 
compared  the  time  and  intensity  of  CPT 
codes  96000  and  96001  to  other 
physical  therapy  services.  We  believe 
that  the  assigned  RVUs  place  these 
services  in  the  correct  rank  order  with 
other  physical  therapy  services.  We 
compared  the  time  and  intensity  of  CPT 
codes  96002  and  96003  to  other 
electromyography  services  and  believe 
that  the  assigned  RVUs  place  these 
services  in  the  coirect  rank  order  with 
other  electromyography  services.  We 
compared  the  time  and  intensity  of  CPT 
code  96004  with  other  physical  therapy 
services  and  physician  consultation 
services  and  believe  the  assigned  RVUs 
place  CPT  code  96004  in  the  correct 
rank  order  with  these  other  services. 

Removal  of  Devitalized  Tissue  From 
Wound(s);  Non-Selective  Debridement. 
Without  Anesthesia  (eg,  Wet-To-Moist 
Dressings,  Enzymatic,  Abrasion), 
Including  Topical  Applications(s), 
Wound  Assessment  and  Instruction(s) 
for  Ongoing  Care,  Per  Session,  CPT 
97602 

The  HCPAC  recommended  a  work 
RVU  of  .32  for  this  service.  We  disagree 
with  this  recommendation  as  we 
continue  to  believe  that  this  code  is 
bundled  into  97602  for  the  reasons 
discussed  earlier  in  this  section. 
Therefore,  we  are  not  establishing  work 
RVUs  for  this  service. 
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Collection  and  Interpretation  of 
Physiologic  Data  (eg,  ECG,  Blood 
Pressure,  Glucose  Monitoring)  Digitally 
Stored  and/or  Transmitted  by  the 
Patient  and/or  Caregiver  to  the 
Physician  or  Other  Qualified  Health 
Care  Professional,  Requiring  a  Minimum 
of  30  Minutes  of  Time  CPT  CODE  99091 

The  RUC  recommended  work  RVUs  of 
1.10  for  this  code.  We  disagree  as  this 
work  is  considered  part  of  the  pre  and 
postservice  work  of  an  E/M  service  and 
propose  to  bundle  payment  for  this 
code.  (Note  that  payment  for  similar 
CPT  code,  99090,  Analysis  of  clinical 
data  in  computers  (eg,  ECGs,  blood 
pressures,  hematologic  data,  is  also 
ciurently  bundled.) 

CPT  Codes  99289,  Physician  Constant 
Attention  of  the  Critically  III  or  Injured 
Patient  During  an  Interfacility 
Transport:  First  30-74  Minutes,  and 
99290  Each  Additional  30  Minutes  (List 
Separately  in  Addition  To  Code  for 
Primary  Service) 

These  two  new  codes  were  created  for 
CPT  2002  that  describe  services 
provided  during  patient  transport.  The 
RUC  recommended  that  CPT  code 
99289  be  valued  at  4.8  work  RVUs  and 
CPT  code  99290  be  valued  at  2.4  work 
RVUs.  The  CPT  explanatory  notes 
accompanying  these  two  new  codes 
state: 

The  following  codes  99289  and  99290  are 
used  to  report  the  physical  attendance  and 
direct  face-to-face  care  by  a  physician  during 
the  interfacility  transport  of  a  critically  ill  or 
injured  patient.  For  the  purposes  of  reporting 
codes  99289  and  99290,  face-to-face  care 
begins  when  the  physician  assumes  the 
primary  responsibility  of  the  patient  at  the 
referring  hospital  or  facility,  and  ends  when 
the  receiving  hospital  or  facility  accepts 
responsibility  for  the  patient's  care.  Only  the 
time  the  physician  spends  in  direct  face-to- 
face  contact  the  patient  during  the  transport 
should  be  reported.  Patient  transport  services 
involving  less  than  30  minutes  of  face-to-face 
physician  care  should  not  be  reported  using 

99289.  99290. 

Procedure(s)  or  service(s)  performed  by 
other  members  of  the  transporting  team  may 
not  be  reported  by  the  supervising  physician. 
Any  procedure(s)  or  service(s)  performed  by 
the  physician  before  or  during  transport  that 
are  identified  in  CPT  may  be  reported 
separately  with  the  exception  of  routine 
monitoring  evaluations  (eg,  heart  rate, 
respiratory  rate,  blood  pressure,  and  pulse 
oximetry)  and  the  initiation  of  mechanical 
ventilation. 

The  time  spent  by  the  physician 
performing  separately  reportable  services  or 
procedures  should  not  be  included  in  the 
face-to-face  time  reported  by  codes  99289, 

99290.  The  direction  of  emergency  care  to 
transporting  staff  by  a  physician  located  in  a 
hospital  or  other  facility  by  two-way 
communication  is  not  considered  direct  face- 


to-face  care  and  should  not  be  reported  with 
qodes  99289,  99290. 

The  CPT  explanatory  notes  go  on  to 
state  that  physicians  should  report 
emergency  department  services  codes, 
initisd  hospital  care  codes,  and  critical 
care  codes  only  after  the  patient  has 
been  admitted  to  the  emergency 
department,  the  inpatient  floor,  or  the 
critical  care  unit  of  the  receiving 
facility. 

Decision:  We  would  like  to  note  that, 
currently,  physician  services  provided 
to  patients  during  interfacility  transport 
are  reported,  and  paid,  using  the 
appropriate  E/M  service  codes  (for 
example,  outpatient  visits,  emergency 
Visits,  prolonged  services,  critic^  care). 

We  have  several  significant  concerns 
about  the  new  CPT  codes,  99289  and 

99290.  First,  other  than  requiring  face- 
to-face  contact  with  the  patient,  there  is 
no  requirement  for  delivery  of  any 
specific  physician  service.  This  is  in 
contrast  to  requirements  for  reporting 
critical  care  services  under  CPT  codes 

99291.  99292,  99295,  99296,  99297,  and 
99298.  When  reporting  CPT  codes 
99291  and  99292  the  CPT  requires  that, 
in  addition  to  the  patient  being  critically 
ill  or  critically  injured,  and  the 
physician  devoting  his  or  her  full 
attention  to  the  patient,  "high 
complexity  decision  making  to  assess, 
manipulate,  and  support  vital  system 
function(s)  to  treat  single  or  multiple 
vital  organ  system  failine  and/or  to 
prevent  further  life-threatening 
deterioration  of  the  patient's  condition." 
These  codes  are  valued  at  4.0  work 
RVUs  and  2.0  work  RVUs,  respectively. 

The  CPT  goes  on  to  state  that— 

"Although  critical  care  typically 
requires  interpretation  of  multiple 
physiologic  parameters  and/or 
application  of  advanced  technology(s), 
critical  care  may  be  provided  in  Ufe 
threatening  situations  when  those 
elements  are  not  present." 

"  *  *  *  Providing  medical  care  to  a 
critically  ill,  injiued,  or  postoperative 
patient  qualifies  as  a  critical  care  service 
only  if  both  the  illness  or  injury  and  the 
treatment  being  provided,  meet  the 
above  requirements." 

As  the  code  descriptors  are  written, 
the  care  described  by  the  new  CPT 
patient  transport  codes  99289  and  99290 
do  not  meet  the  requirements  for  critical 
care.  In  fact,  some  services  that  will  be 
reported  as  99289  and  99290  would  also 
be  more  appropriately  reported  as  a  new 
or  established  outpatient  visit,  an 
emergency  visit,  or  as  prolonged 
services,  depending  on  the  type  of  care 
that  was  delivered.  We  believe  that  the 
descriptors  for  CPT  codes  99289  and 
99290  will  make  it  difficult  for 


physicians  to  know  when  to  report 
99289  and  99290  appropriately. 

Second,  the  beginning  and  ending 
times  for  99289  and  99290  are  unclear. 
We  do  not  believe  time  spent  in  the 
referring  and  receiving  facility  should 
be  counted  towards  this  service.  Time 
sp>ent  in  the  facility  prior  to  and  after 
transfer  may  not  require  any  physician 
services  even  though  the  physician  is 
face-to- face  with  the  patient. 
Furthermore,  if  services  are  provided  at 
the  referring  or  receiving  facility  they 
should  be  billed  as  the  appropriate  E/M 
service  (for  example,  new  patient  visit, 
emergency  visit). 

Thud,  we  note  that  the  descriptors  for 
99289  and  99290  include  the  phrase 
"  *   •   •  critically  ill  or  injured  patient" 
while  the  descriptors  for  99291  and 
99292  include  the  phrase 
"  *  •  *  critically  ill  or  critically  injured 
patient."  We  realize  that  CPT 
descriptors  are  carefully  developed,  so 
we  are  concerned  about  this 
discrepancy  and  believe  it  needs  to  be 
clarified.  

Fourth,  we  note  that  although  CPT 
specifically  includes  (or  bimdles) 
certain  services  into  critical  care,  it  does 
not  include  those  same  services  in  the 
payment  for  99289  and  99290  (for 
example,  gastric  intubation,  temporary 
transcutaneous  pacing). 

Therefore,  after  careful  review  of  the 
descriptors  and  explanatory  notes  for 
CPT  codes  99289  and  99290,  we  have 
decided  to  not  recognize  these  codes  for 
Medicare  purposes.  Instead,  we  have 
created  two  HCPCS  Level  II  codes  to 
describe  critical  care  services  provided 
to  patients  during  inter-facility 
transport.  These  codes  are: 

G0240 — Critical  Care  Service 
delivered  by  a  physician:  face-to-face, 
during  inter-facility  transport  of  a 
critically  ill  or  critically  injured  patient: 
first  30-74  minutes  of  active  transport. 

G0240  will  be  valued  at  4.0  work 
RVUs. 

G0241 — each  additional  30  minutes 
(list  separately  in  addition  to  G0240) 

G0241  will  be  valued  at  2.0  wqik 
RVUs. 

We  believe  that  these  two  G  codes 
carry  out  the  intent  of  99289  and  99290 
with  less  ambigtiity  and  thus  will 
facilitate  accurate  reporting  of  these 
services  by  physicians.  We  have 
decided  to  value  these  services  at  the 
present  value  for  99291  (4.0  work  RVUs) 
aqd  99292  (2.0  work  RVUs).  Although 
critical  care  is  the  most  intense  E/M 
service  delivered  by  physicians,  there  is 
considerable  variation  in  the  intensity 
range  of  the  services  provided  under  the 
umbrella  of  critical  care.  We  value  all 
critical  care  services  uniformly  and  do 
not  believe  there  is  a  need  to  develop  a 


55310        Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations 


tiered  approach  to  valuing  critical  care  Establishment  of  Interim  Practice 

services.  Expense  Relative  Value  Units  for  New 

We  will  apply  all  the  requirements  for  l"^  Revised  Physician's  Cunent 

critical  care  services  {CPT  codes  99291  ProceduralTemunoIogy  (a>T)  Codes 

and  99292)  to  G0240  and  G0241  with  ""^^^^ HCFA  Common  Procedure 

.,     ,  „      .      .  ..         f,i  All  Coding  System  Codes  for  2002 

the  following  two  exceptions:  (IJ  All  °    ^  ' 

time  counted  towards  patient  transport  We  have  developed  a  process  for 

time  must  be  face-to-face  time  with  the  establishing  interim  practice  expense 

patient;  (2)  We  will  only  aUow  face-to-  RVUs  (PERVUs)  for  new  and  revised 

face  time  spent  in  actual  transport  to  be  '=°**?^i!'^*  is  similar  to  that  used  for 

counted  towards  G0240  and  G0241 ;  E/  ^o'^  ^^Us.  Under  this  process,  the 

M  services  delivered  in  the  referring  and  S^C  recommends  the  pracbce  expense 

receiving  facilities  may  be  reported  direc  mputs.  that  is.  the  staff  Ume 

J       ."?  .  ;   f/x,      J     /r  suppues  and  equipment  associated  with 

imder  other  appropnate  E/M  codes  (for  'Vf  j     iat   .u  »u 

1        t    A-     »  each  new  code.  We  then  review  the 

example,  outpatient  emergency,  or  recommendations  in  a  manner  similar  to 

cntical  care  services).  ^^  evaluation  of  the  recommended 

If  the  actual  transportation  time  is  less  work  RVUs. 
than  30  minutes  and/or  the  service  does         The  RUC  recommendations  on  the 

not  meet  the  requirements  of  G0240  and  practice  expense  inputs  for  the  new  and 

G0241,  then  the  physician  may  report  revised  2002  codes  were  submitted  to  us 

his  or  her  services  under  the  appropriate  as  interim  recommendations.  We. 

E/M  code  (for  example,  outpatient  visit,  therefore,  consider  that  these 

emergency  visit,  prolonged  services).  recommendations  are  still  subject  to 

In  order  for  G0240  and  G0241  to  be  ^"^fl  refinement  by  the  PEAC.  or  by 

payable,  the  medical  record  must  "^'  .'^  '* .»«  ^^^^^T^  ^^*  ^"f"  ^^ 

s  -^  » »L    .-  »  •      _i     I  review  is  needed.  We  may  also  revisit 

document  the  time  spent  in  actual  ^^^^  j^         ^^  jj^^  ^j  ^^^  decisions 

pa  len  transport,  the  nature  of  the  ^j  ^^  p^^  regaSng  supply  and 
patient  s  critical  illness  or  cntical  equipment  palages  Ld  standardized 
iniury.  and  the  cntical  care  sen^ices  approaches  to  pre-  and  postsenace 
delivered  to  the  patient.  Consistent  with  ^XydicsA  staff  times, 
the  teaching  physician  policies  in  vVe  have  accepted,  at  least  in  the 
section  15016  of  the  Medicare  Carriers  interim,  almost  all  of  the  practice 
Manual,  residents  who  provide  this  expense  recommendations  submitted  by 
service  are  paid  through  graduate  the  RUC  for  the  codes  listed  in  table  6. 
medical  education  payments.  Therefore,  AMA  RUC  and  HCPAC  Work  RVU 
their  services  are  not  payable  through  Recommendations  and  CMS  Decisions 
Medicare  Part  B.  for  New  and  Revised  2002  CPT  Codes." 
Any  services  delivered,  or  face-to-face  We  made  the  following  minor  changes 
time  spent  with  the  patient,  by  a  to  the  inputs  where  relevant: 
resident,  nurse,  emergency  medical  *  ^e  substituted  the  RUC  agreed- 
technician,  or  other  non-physician  may  upon  multispecialty  minimimi  visit 
not  be  billed  using  G0240  or  G0241 .  Nor  «"PP  y  P^^^8«  ^^^  ^^  ^^«*  °^  mdividual 

may  any  services  perfonned  by  any  '"PPji^'r^^'^^PP™P"f*1:.„  u, 

.-'..■'  1      .  •         L     •        .  •  We  deleted  separately  billable 

physician  or  non-physician  who  is  not  y,^^^  fo,  example,  drugs,  fluids, 

physically  present  with  the  patien  J^     sxx^^W^s,  when  listed  in  the 

dunng  interfaclity  transport  be  billed.  recommended  supply  list. 
Tune  spent  in  the  refemng  facihty.  the  ,  vve  rounded  fradtions  of  minutes  of 

receivmg  facility,  and  time  spent  pnor  clinical  staff  time  to  the  nearest  minute, 
to  transport  are  not  countable  towards  •  The  RUC  agreed  with  the  specialty 

G0240  and  G0241.  Additionally,  any  society  representing  neurology  that  the 

time  spent  performing  separately  magnetoencephalography  codes.  CPT 

billable  procedures  may  not  be  counted  95965.  95966,  95967,  are  only 

towards  G0240  and  G0241  (for  example,  performed  in  the  facility  setting  and  that 

insertion  of  chest  tubes,  insertion  of  they  therefore  had  no  direct  practice 

intravenous  lines  and  pacemakers,  and  expense  inputs.  However,  we  have 

cardiopulmonary  resuscitation).  All  subsequently  heard  from  the  specialty 

services  bundled  into  99291  and  99292  society  that  it  has  determined  that  a 

will  also  be  bundled  into  G0240  and  small  number  of  practitioners  do 

G0241.  perform  these  services  in  the  office 

New/revised  CPT  code 

20553    Therapeutic  Injections  

47370  Ablation  of  Hepatic  Tumors „.. 

47371  Ablation  of  Hepatic  Tumors 

47380    Ablation  of  Hepatic  Tumors 


setting  and  that  there  would  be  costs  in 
that  setting  that  shoidd  be  reflected.  We 
have  accepted  the  suggestion  that  the 
TC  of  these  codes  be  carrier-priced,  at 
least  until  we  can  ascertain  what  direct 
cost  inputs  should  be  included  when 
these  services  are  performed  in  the  non- 
facility  setting. 

•  We  are  accepting  the  practice 
expense  inputs  recommended  for  CPT 
code  77418  (Intensity  modulated 
treatment  delivery,  single  or  multiple 
fields/arcs,  via  narrow  spatially  and 
temporally  modulated  beams  (binary, 
dynamic,  MLC,  etc.),  per  treatment 
session,  with  the  exception  of  the  time 
for  the  radiation  therapist  which  we  are 
reducing  from  the  recommended  123 
minutes  to  60  minutes.  We  are 
concerned  that  there  may  be  overlap  in 
the  staff  time  for  other  codes  billed  in 
conjunction  with  CPT  code  77418,  such 
as  CPT  code  76950  (Ultrasound 
guidance  for  placement  of  radiation 
therapy  fields)  and  CPT  code  77417 
(Therapeutic  radiology  port  film(s)). 

Further,  we  understand  that  the  code 
was  valued  assuming  the  typical  time 
for  the  service  was  60  minutes  and 
included  the  time  of  two  radiation 
therapists.  We  believe  that  the  service 
commonly  takes  less  than  the 
recommended  123  minutes  and  it  may 
involve  only  one  therapist.  As  a  result 
of  these  concerns,  we  are  valuing  the 
service  using  60  minutes  of  radiation 
technician  time.  This  valuation  is 
considered  interim  during  the 
refinement  of  practice  expense  RVUs. 
We  also  note  that  the  practice  expense 
RVUs  for  77418  are  being  determined 
under  the  resource-based  methodology 
even  though  the  service  has  no 
physician  work.  We  believe  that  the 
service  will  have  a  more  appropriate 
relative  payment  amoimt  if  the  practice 
expense  RVUs  are  determined  outside  of 
the  no  work  methodology. 

•  We  did  not  receive  a  RUC 
recommendation  for  CPT  code  93613, 
Intracardiac  electrophysiology,  or  CPT 
96004.  Gait  and  motion  studies.  We 
have  assumed  that  these  services  are 
performed  only  in  the  facility  setting 
and  have  no  direct  inputs. 

For  the  following  CPT  codes  we  did 
not  receive  practice  expense 
recommendations.  Therefore,  we  are 
providing  practice  expense  inputs 
through  crosswalking  to  an  existing 
code  as  indicated  below: 


Existing  CPT/HCPCS  code 


20550  Therapeutic  Injections. 

47562  Laparoscopic  cholecystectomy. 

47562  laparoscopic  cholecystectomy. 

47350  Repair  liver  wound. 
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New/revised  CPT  code 

Existing  CPT/HCPCS  code 

47381  Ablation  of  Hepatic  TunfKxs 

47382  Ablation  of  Hepatic  Tumors 

67225    Ocular  Photodynamic  Therapy 

76362    Ablation  of  Hepatic  Tunwrs 

76394    Ablation  of  Hepatic  Tumors 

76490    Ablation  of  Heoatic  Tumors 

47350    Repair  liver  wound. 
47525    Change  bile  duct  catheter. 
G0184    Ocular  photodynamic  tx.  2nd 
76360    CAT  scan  for  needle  biopsy 
76393    Mr  guidance  for  needle  place. 
76942    Echo  guide  for  biopsy. 

C.  other  Changes  to  the  2002  Physician 
Fee  Schedule  and  Clarification  of  CPT 
Defir^tions 

For  the  2002  physician  fee  schedule, 
we  are  establishing  or  revising  several 
alpha-numeric  HCPCS  codes  for 
reporting  certain  services  that  are  not 
clearly  described  by  existing  CPT  codes. 

In  addition  to  the  two  new  HCPCS 
codes  for  patient  transport  we  have 
discussed  in  section  IV.B.. 
"Establishment  of  Interim  Work  Relative 
Value  Units  for  New  and  Revised 
Physician's  Current  Procedural 
Terminology  (CPT)  Codes  and  New 
Healthcare  Common  Procedure  Coding 
System  Codes  (HCPCS)  for  2002"  above; 
we  are  also  establishing  the  HCPCS 
codes  for  the  respiratory  therapy 
services  below. 

Respiratory  Therapy  Codes 

Respiratory  therapists  can  deliver 
services  incident  to  a  physician's 
service  or  in  a  provider  setting  such  as 
an  outpatient  hospital  or  a 
comprehensive  outpatient  rehabilitation 
facility.  In  the  past,  services  delivered 
by  respiratory  therapists  or  other  health 
professionals  often  have  not  been 
clearly  described  by  the  existing  CPT 
codes.  In  order  to  clarify  coding  of  these 
services,  typically  delivered  by 
respiratory  therapists,  but  at  times 
delivered  by  other  specially  trained 
health  professionals,  we  are  instituting 
new  G  codes  to  describe  these  services. 

We  developed  three  codes  for  use  to 
describe  services  to  improve  respiratory 
function: 

G0237    Therapeutic  Procedures  To 
Increase  Strength  or  Endurance  of 
Respiratory  Muscles,  Face-to-Face,  One- 
on-One,  Each  15  Minutes  (Includes 
Monitoring). 

This  service  is  to  be  billed  when  the 
therapist  works  with  the  patient  to 
perform  specific  exercises  aimed  at 
strengthening  the  main  and  accessory 
muscles  of  respiration. 

We  have  provided  a  specific  value  for 
this  code  based  upon  the  time  that  a 
respiratory  therapist,  who  we  believe 
will  be  the  typical  professional 
providing  this  service,  will  spend 
performing  this  service  and  practice 
expenses  crosswalked  from  other 


similar  services.  This  code  will  have  no 
physician  work. 

G0238    Therapeutic  Procedures  To 
Improve  Respiratory  Function,  Other 
Than  Ones  Described  by  002 37,  One- 
on-One,  Face-to-Face,  per  15  Minutes 
(Includes  Monitoring) 

G0239    Therapeutic  Procedures  To 
Improve  Respiratory  Function,  Two  or 
More  Patients  Treated  During  the  Same 
Period,  Face-to-Face  (Includes 
Monitoring) 

Codes  G0237  and  G0238  are  billed  in 
15-minute  increments.  The  method  for 
"counting"  the  15  minutes  will  be 
consistent  with  the  method  for  counting 
minutes  in  many  of  the  97000  series 
CPT  codes  (see  PM-01-68  for  details). 
These  codes  would  describe  activities, 
such  as  monitored  exercise,  that 
improve  respiratory  function.  Both 
G0238  and  G0239  would  be  carrier- 
priced.  The  carriers  have  the  authority 
to  request  information  about  the  specific 
nature  of  the  services  delivered.  CPT 
codes  G0237-G023g  may  not  be  billed 
with  codes  GOllO  and  GOlll,  which  are 
restricted  to  services  in  the  National 
Emphysema  Treatment  Trial  (Nb'IT). 
since  they  represent  the  same  services. 

These  codes  are  designed  to  provide 
more  specific  information  about  the 
services  being  delivered.  The 
availability  of  codes  for  services  to 
improve  respiratory  function  vtrill  make 
billing  of  CPT  codes  97000-97799 
inappropriate  for  professionals  involved 
in  beating  respiratory  conditions,  unless 
these  services  are  delivered  by  physical 
and  occupational  therapists  and  meet 
the  other  requirements  for  physical  and 
occupational  therapy  services.  We 
recognize  that  speech  and  language 
pathologists  also  occasionally  treat 
patients  to  improve  respiratory  function 
as  part  of  their  treatment  of  speech  and 
language  disorders.  Because  the  primary 
goal  of  these  services  is  not  to  improve 
respiratory  function,  but  to  restore 
speech  and  communication,  these 
services  should  be  coded  with  92507. 
"treatment  of  speech,  language,  voice, 
communication,  and/ or  auditory 
processing  disorder  (includes  aural 
rehabilitation,  individual)." 


VI.  Update  of  the  Codes  for  the 
Phjrsician  Self-Referral  Prohibition 

On  January  4.  2001  we  published  in 
the  Federal  Register  a  final  rule  with 
comment  period,  "Medicare  and 
Medicaid  Programs;  Physicians' 
Referrals  to  Health  Care  Entities  With 
Which  They  Have  Financial 
Relationships"  (66  FR  856).  That  final 
rule  incorporated  into  regulations  the 
provisions  in  paragraphs  (a),  (b)  and  (h) 
of  section  1877  of  the  Social  Security 
Act  (the  Act).  Section  1877  of  the  Act 
prohibits  a  physician  from  referring  a 
Medicare  patient  for  certain  "designated 
health  services"  to  a  health  care  entity 
with  which  the  physician  (or  a  member 
of  the  physician's  immediate  family)  has 
a  financial  relationship,  unless  an 
exception  applies.  In  the  final  rule,  we 
published  an  attachment  listing  all  of 
the  CPT  and  HCPCS  codes  that  defined 
the  entire  scope  of  the  following 
designated  health  services  for  purposes 
of  section  1877  of  the  Act:  clinical 
laboratory  services;  physical  therapy 
services  (including  speech-language 
pathology  services);  occupational 
therapy  services;  radiology  and  certain 
other  imaging  services;  and  radiation 
therapy  services  and  supplies. 

In  the  January  4,  2001  final  rule,  we 
stated  that  we  would  update  the  list  of 
codes  used  to  define  these  designated 
health  services  in  an  addendum  to  the 
annual  final  rule  concerning  physician 
fee  schedule  payment  poUcies.  "Thus,  we 
are  now  publishing  an  updated  all- 
inclusive  list  of  codes  at  Addendum  E. 
We  also  will  provide  that  update  on  our 
website  at  www.hcfa.gov/medleam/ 
refphys.htm.  The  purpose  of  this  update 
is  to  conform  the  code  list  to  the  most 
recent  publication  of  CPT  and  HCPCS 
codes.  The  list  of  codes  will  become 
effective  on  January  4.  2002.  We  are 
using  the  January  4,  2002  date  because 
that  is  the  effective  date  for  all  but  one 
provision  of  the  January  4,  2001 
physician  self-referral  final  rule 
(changes  made  to  42  CFR  424.22  in  the 
final  rule  became  effective  on  April  6, 
2001).  In  future  years,  we  intend  to  use 
a  January  1  effective  date  to  coincide 
with  the  effective  date  of  the  new  CPT 
and  HCPCS  codes. 

Table  8.  below,  identifies  the  CPT  and 
HCPCS  codes  that  have  been  added  to 
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or  deleted  from  the  list  of  codes 
published  as  an  attachment  to  the 
January  4,  2001  physician  self-referral 
final  rule.  In  that  final  rule,  we  stated 
that  we  would  consider  timely 
comments  regarding  the  updated  code 
list.  Accordingly,  we  will  consider 
comments  with  respect  to  the  codes 
listed  in  Table  8,  below,  if  we  receive 
them  by  the  date  specified  in  the  date 
section  of  this  final  rule. 

Table  8.— /Additions 
AND  Deletions  to 
THE  Physician  Self- 
Referral  Cooes 


CPT^  or  HCPCS  code 


Additions 


76085    Computer  mammo- 
gram add-on. 

77301    Radiottherapy  dos 
plan,  imrt. 

77418    Radiation  tx  deliv- 
ery, imrt. 

92974    Cath  place,  cardio 
brac^ytx. 

96000  Motion  analysis, 
video/3d. 

96001  Motion  test  w/ft 
press  meas. 

96002  Dynamic  surface 
emg. 

96003  Dynamic  fine  wire 
emg. 

G0202    Screening  mam- 
mography digital. 

G0204    Diagnostic  mam- 
mography digital. 

G0206    Diagnostic  mam- 
mography digital. 

G0236    Digital  film  convert 
diag  ma.  i 

J1270    Injection,  | 

doxercalciferol. 

J1755    Iron  sucrose  injec- 
tion. 

03018    Hepatitis  B  vac- 
cine. 


Deletion* 


90744    Hepb  vacc  ped 

add  3  dose  im. 
90746    Hep  B  vaccine. 

adult,  im. 


Table  8.— Additions 
AND  Deletions  to 
the  Physician  Self- 
Referral  Codes— 
Continued 

CPT'  or  HCPCS  code 

90747    Hepb  vacc,  ill  pat  4 
dose  im. 

^CPT  codes,  descriptions 
and  other  data  only  are 
copyright  2001  American 
Medical  Association.  AH 
Rights  Reserved.  Applicable 
FARS/DFARS  Clauses 

Apply. 

Table  8  includes  2  codes  (J1270  and 
J1755)  that  we  have  identified  as 
dialysis-related  outpatient  prescription 
drugs.  The  physician  self-referral 
prohibition  will  not  apply  to  these 
services  if  they  meet  the  conditions  set 
forth  in  §  411.355(g)  concerning  the 
exception  to  the  physician  self-referral 
rule  for  EPO  and  other  dialysis-related 
outpatient  prescription  drugs  furnished 
in  or  by  an  ESRD  facility.  Table  8  also 
includes  codes  (G0202.  76085  and 
Q3018)  that  we  have  identified  as 
screening  tests  and  a  vaccine.  The 
physician  self-referral  prohibition  will 
not  apply  to  these  services  if  they  meet 
the  conditions  at  §  411.355(h) 
concerning  the  exception  for  preventive 
screening  tests,  immunizations,  and 
vaccines. 

We  note  that,  in  response  to  our 
January  4,  2001  final  rule  with 
comment,  we  received  a  number  of 
comments  regarding  designated  health 
services.  We  intend  to  address  those 
comments  in  a  second  final  rule 
regarding  the  physician  self-referral 
prohibition. 

Vn.  Physician  Fee  Schedule  Update  for 
Calendar  Year  2002 

A.  Physician  Fee  Schedule  Update 

The  physician  fee  schedule  update  for 
2002  is  —4.8  percent.  Under  section 
1848(d)(3)  of  the  Act.  the  update  is 
equal  to  1  plus  the  product  of  the 
Medicare  Economic  Index  (MEI) 
(divided  by  100)  and  1  plus  the  update 
adjustment  factor.  For  2002,  the  MEI  is 
equal  to  2.6  percent  (1.026).  A  more 
detailed  description  of  the  MEI  and  its 
calculation  follows.  The  update 
adjustment  factor  is  equal  to  -7.0 
percent  (0.930).  Section  1848(d)(4)(F)  of 


the  Act  requires  an  additional  -0.2 
percent  (0.998)  reduction  to  the  update 
for  2002.  Thus,  the  product  of  the  MEI 
(1.026),  the  update  adjustment  factor 
(0.930).  and  the  statutory  adjustment 
fector  (0.998)  equals  the  2002  update  of 
-4.8  percent  (0.9523).  The  MEI  and  the 
update  adjustment  factor  are  described 
below. 

B.  The  Percentage  Change  in  the 
Medicare  Economic  Index 

The  MEI  measures  the  weighted- 
average  annual  price  change  for  various 
inputs  needed  to  produce  physicians' 
services.  The  MEI  is  a  fixed-weight 
input  price  index,  with  an  adjustment 
for  the  change  in  economy-wide  labor 
productivity.  This  index,  which  has 
1996  base  weights,  is  comprised  of  two 
broad  categories — physician's  own  time 
and  physician's  practice  expense. 

The  physician's  own  time  component 
represents  the  net  income  portion  of 
business  receipts  and  primarily  reflects 
the  input  of  the  physician's  own  time 
into  the  production  of  physicians' 
services  in  physicians'  offices.  This 
category  consists  of  two 
subcomponents — ^wages  and  salaries, 
and  firinge  benefits.  These  components 
are  adjusted  by  the  10-year  moving 
average  aimual  percent  change  in  output 
per  man-hour  for  the  nonfarm  business 
sector  to  reflect  productivity  growth  in 
physicians'  offices. 

The  physician's  practice  expense 
category  represents  the  rate  of  price 
growth  in  nonphysician  inputs  to  the 
production  of  services  in  physicians' 
offices.  This  category  consists  of  wages 
and  salaries  and  firinge  benefits  for 
nonphysician  staff  and  other  nonlabor 
inputs.  Like  physician's  own  time,  the 
nonphysician  staff  categories  are 
■  adjusted  for  productivity  using  the  10- 
year  moving  average  annual  percent 
change  in  output  per  man-hour  for  the 
nonfarm  business  sector.  The 
physician's  practice  expense  component 
also  includes  the  following  categories  of 
nonlabor  inputs — office  expense, 
medical  materials  and  supplies, 
professional  liability  insurance,  medical 
equipment,  professional  car,  and  other 
expense.  Table  9  presents  a  listing  of  the 
MEI  cost  categories  with  associated 
weights  and  percent  changes  for  price 
proxies  for  the  2002  update.  The 
calendar  year  2002  MEI  is  2.6  percent. 


Table  9.— Increase  in  the  Medicare  Economic  Index  Update  for  Calendar  Year  2002  ^ 

Cost  categories  and  price  measures 

1996 
Weights  2 

CY  2002  per- 
cent changes 

Medicare  Economic  Index  Total 

100.0 
54.5 

26 

1.  Physician's  Own  Time^*  

2.1 
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Table  9.— Increase  in  the  Medicare  Economic  Index  Update  for  Calendar  Year  2002 '— Continued 


Cost  categories  and  price  measures 


1996 

CY  2002  per- 

Weights^ 

cent  changes 

44.2 

2.0 

10.3 

3^ 

45.5 

3.0 

16.8 

2.5 

12.4 

2.3 

4.4 

3.7 

11.6 

42 

4.5 

1.8 

3.2 

4.0 

1.9 

0.6 

7.6 

2.8 

1.3 

3.9 

6.3 

2.8 

n/a 

2.0 

54.5 

4.3 

44.2 

4.1 

10.3 

5.3 

16.8 

4.7 

12.4 

4.3 

4.4 

5.9 

b. 
c. 


a.  Wages  and  Salaries:  Average  houriy  earnings  private  nonfarm,  net  of  productivity  

b.  Fringe  Benefits:  Employment  Cost  Index,  ber>efits,  private  nonfarm,  net  of  productivity  

Physician's  Practice  Expense  3* 

a.  Nonphysician  Employee  Compensation  

1.  Wages  and  Salaries:  Employment  Cost  Index,  wages  and  salaries,  weighted  by  occupation, 
net  of  productivity  

2.  Fringe  Benefits:  Employment  Cost  Index,  fringe  benefits,  wtiite  collar,  net  of  productivity 

Office  Expense:  Consumer  Price  Index  forUrt)an  Consunwrs  (CPMJ),  housing 

Medical  Materials  and  Supplies:  Producer  Price  Index  (PPI),  ethical  dmgs/PPI,  surgical  appliances 
and  supplies/CPMJ,  medical  equipment  and  supplies  (equally  weighted)  

d.  Professional  Liability  Insurance:  HCFA  professional  liability  insurance  suwey* 

e.  Medical  Equipment:  PPI,  medical  instruments  artd  equipment 

f.  Other  Professional  Expense  

1.  Professional  Car:  CP-U,  private  transportation  _ 

Ottier:  CPMJ,  all  items  less  food  and  energy 

Addendum: 

Productivity:  10-year  moving  average  of  output  per  man-hour,  nonfarm  business  sector 

Physician's  Own  Time,  not  productivity  adjusted 

Wages  and  salaries,  not  productivity  adjusted  — » 

Fringe  benefits,  not  productivity  adjusted  

Nonptiysician  Employee  Compensation,  not  productivily  adjusted  .^. 

Wages  and  salaries,  not  productivity  adjusted  

Fringe  benefits,  not  productivity  adjusted  


1  The  rates  of  historical  change  are  for  the  12-month  period  endingJune  30,  2001,  which  is  the  period  used  for  computing  ttie  calendar  year 
2002  update.  The  price  proxy  values  are  based  upon  the  latest  available  Bureau  of  Labor  Statistics  data  as  of  Septemt>er  18.  2001 

2  The  weights  sliown  for  the  MEI  components  are  tfie  1996  base-year  weights,  which  may  not  sum  to  subtotals  or  totals  because  of  rounding 
The  MEI  is  a  fixed-weight,  Laspeyres-type  input  price  index  whose  category  weights  indicate  the  distribution  of  expenditures  among  the  Inputs  to 
physicians'  services  for  calendar  year  1996.  To  determine  ttie  MEI  level  for  a  given  year,  the  price  proxy  level  tor  each  component  is  multiplied 
by  its  1996  weight.  The  sum  of  tfiese  products  (weights  multiplied  by  ttie  price  Index  levels)  over  all  cost  categories  yields  the  composite  MEI 
level  for  a  given  year.  The  annual  percent  change  in  tfie  MEI  levels  is  an  estinrtate  of  price  change  over  time  for  a  fixed  maritet  basket  of  inputs 
to  physicians'  services. 

3The  Physician's  Own  Time  and  Nonphysician  Employee  Compensation  category  price  measures  Include  an  adjustment  for  productivity  The 
price  measure  for  each  category  Is  divided  by  ttie  10-year  moving  average  of  oui^  per  man-hour  in  \he  nonfarm  business  sector  For  example, 
ttie  fringe  benefits  component  of  the  Physician's  Own  Time  category  is  calculated  t>y  dividing  ttie  rate  of  growth  In  the  employment  cost  index- 
benefits  for  private,  nonfarm  wort^ers  by  the  10-year  moving  average  rate  of  growth  of  output  per  man-hour  for  the  nonfarm  business  sector  Di- 
viding one  plus  ttie  decimal  form  of  the  pprcent  change  In  ttie  employment  cost  Index-benefits  (1+053=1  053)  by  one  plus  the  decimal  form  of 
ttie  percent  change  in  ttie  10-year  moving  average  of  labor  productivity(  1+020=1.020)  equals  one  plus  the  change  in  ttie  employment  cost 
index-benefits  for  white  collar  workers  net  of  the  change  in  outout  per  manhour  (1.053/1.020=1  032).  All  Physician's  Own  Time  and  Nonphystaan 
Employee  Compensatkxi  categories  are  adjusted  in  this  way.  Due  to  a  higher  level  of  precision  the  compuler  cateulated  quotient  may  differ  from 
the  quotient  cateulated  from  rounded  indivkMal  percent  cfianges. 

*The  measures  of  productivity,  average  hourly  earnings,  Emptoyment  Cost  Indexes,  as  well  as  the  various  Producer  and  Consumer  Price  In- 
dexes can  be  found  on  the  Bureau  of  Labor  Statistics  website — http://stats.bls.gov. 

5  Derived  from  a  CMS  survey  of  several  major  insurers  (ttie  latest  available  historKal  percent  change  data  are  for  the  period  ending  second 
quarter  of  2001). 

%  Productivity  is  factored  into  the  MEI  compensatkxi  categories  as  an  adjustment  to  the  price  variables:  therefore,  no  expliat  weight  exists  for 
productivity  in  ttie  MEI. 


C.  The  Update  Adjustment  Factor 

Paragraphs  (3)  and  (4)  of  section 
1848(d)(3)  of  the  Act  indicate  that  the 
physician  fee  schedule  update  is  equal 
to  the  product  of  the  Medicare 
Economic  Index  and  an  "update 
adjustment  factor."  The  update 
adjustment  factor  is  applied  to  the 
inflation  update  to  reflect  success  or 
failure  in  meeting  the  expenditure  target 
that  the  law  refers  to  as  "allowed 
expenditures."  Allowed  expenditures 
are  equal  to  actual  expenditures  in  a 
base  period  updated  each  year  by  the 
sustainable  growth  rate  (SGR).  The  SGR 
is  a  percentage  increase  that  is 
determined  by  a  formula  specified  in 
section  1848(f)  of  the  Act.  The  next 
section  of  this  final  nile  describes  the 
SGR  and  its  calcidation  in  detail.  The 
update  adjustment  foctor  is  determined 


based  on  a  comparison  of  actual  and 
allowed  expenditures.  For  years 
begiiming  with  1999,  the  BBA  required 
that  the  update  adjustment  factor  be 
determined  under  section  1848(d)(3)  of 
the  Act  to  equal — 

•  The  difference  between  (1)  the  sum 
of  the  allowed  expenditures  for 
physicians'  services  (as  determined 
imder  subparagraph  (C))  for  the  period 
beginning  April  1,  1997,  and  ending  on 
March  31  of  the  year  involved,  and  (2) 
the  amount  of  actual  expenditiues  for 
physicians'  services  furnished  during 
the  period  beginning  April  1,  1997,  and 
ending  on  March  31  of  the  preceding 
year;  divided  by — 

•  The  actual  expenditures  for 
physicians'  services  for  the  12-month 
period  ending  on  March  31  of  the 
preceding  year,  increased  by  the 
sustainable  growth  rate  under 


subsection  (f)  for  the  fiscal  year  which 
begins  during  such  12-month  period. 

The  BBRA  made  changes  to  the 
methodology  for  determining  the 
physician  fee  schedule  update 
beginning  in  2001.  In  particular,  it 
established  that  the  methodology  in 
section  1848(d)(3)  of  the  Act  would  only 
be  used  for  determining  the  physician 
fee  schedule  update  for  1999  and  2000; 
the  physician  fee  schedule  update  for 
2001  and  subsequent  years  is 
determined  under  section  1848(d)(4)  of 
the  Act.  While  the  general  principle  of 
adjusting  the  inflation  update  (the  MEI) 
based  on  a  comparison  of  actual  and 
target  expenditures  (the  update 
adjustment  factor)  is  continuing,  the 
BBRA  made  fundamental  changes  to  the 
calculation  of  the  update  adjustment 
factor.  These  changes  do  two  things. 
First,  the  measurement  of  actual 
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expenditures  will  occur  on  the  basis  of 
a  calendar  year  rather  than  a  April  1  to 
March  31  year.  This  essentially 
conforms  the  measurement  of  actual 
expenditures  with  other  aspects  of  the 
SGR  system  that  are  also  occiuring  on 
the  basis  of  a  calendar  year  as  a  result 
of  BBRA  amendments.  As  explained  in 
our  April  10,  2000  SGR  notice  (65  FR 
19000),  the  BBRA  essentially  changed 
the  SGR  system  from  one  that  spanned 
3  different  time  periods  (1 — 
Measurement  of  actual  expenditures  on 
the  basis  of  a  April  1  to  March  31 
period;  2— <:alculation  of  the  SGR  rate  of 
increase  on  a  Federal  fiscal  year  basis: 
and  3 — application  of  the  update  on  a 
calendar  year  basis)  to  one  that  spans 
only  one  time  period  (all  three  elements 
are  computed  on  the  basis  of  a  calendar 
year).  Second,  it  ensures  that  any 
deviation  between  cimiulative  actual 
expenditures  and  ciunulative  allowed 
expenditures  will  be  corrected  over 
several  years  rather  than  in  a  single 
year.  This  will  result  in  less  year-to-year 
volatility  in  the  physician  fee  schedule 
update  than  will  occur  if  adjustments  to 
the  update  are  made  to  bring 
expenditures  in  line  with  the  target  in 
one  year. 

Under  section  1848(d)(4)(A)  of  the 
Act.  the  physician  fee  schedule  update 
for  a  year  is  equal  to  the  product  of — 
(1)  1  plus  the  Secretary's  estimate  of  the 
percentage  increase  in  the  MEI  for  the 
year,  and  (2)  1  plus  the  Secretary's 
estimate  of  the  update  adjustment  factor 
for  the  year.  Under  section  1848(d)(4)(B) 
of  the  Act,  the  update  adjustment  factor 
for  a  year  beginning  with  2001  is  equal 
to  the  simi  of  the  following — 

•  Prior  Year  Adjustment  Component. 
An  amount  determined  by — 

+  Computing  the  difference  (which 
may  be  positive  or  negative)  between 
the  amount  of  the  allowed  expenditures 
for  physicians'  services  for  the  prior 
year  (the  year  prior  to  the  year  for  which 
the  update  is  being  determined)  and  the 
amount  of  the  actual  expenditures  for 
such  services  for  that  year; 

+  Dividing  that  difference  by  the 
amount  of  the  actual  expenditures  for 
such  services  for  that  year;  and 

+  Multiplying  that  quotient  by  0.75. 

•  Cumulative  Adjustment 
Component.  An  amount  determined 
by- 

+  Computing  the  difference  (which 
may  be  positive  or  negative)  between 
the  amount  of  the  allowed  expenditures 
for  physicians'  services  from  April  1, 
1996  through  the  end  of  the  prior  year 
and  the  amount  of  the  actual 
expenditures  for  such  services  during 
that  period; 

-t-  Dividing  that  difference  by  actual 
expenditiires  for  such  services  for  the 


prior  year  as  increased  by  the 
sustainable  growth  rate  for  the  year  for 
which  the  update  adjustment  factor  is  to 
be  determined;  and 

+  Multiplying  that  quotient  by  0.33. 

Section  1848(d)(4)(D)  of  the  Act 
indicates  that  the  update  adjustment 
factor  determined  under  section 
1848(d)(4)(B)  for  a  year  may  not  be  less 
than  -  0.07  or  greater  than  0.03.  At  this 
time,  we  estimate  that  the  sum  of  the 
prior  year  and  cumulative  adjustment 
components  will  be  less  than  -  0.07 
limit.  In  a  letter  to  the  Medicare 
Payment  Advisory  Commission  and  in 
data  we  made  available  to  the  public  on 
the  CMS  website  in  March,  we  indicated 
that  the  estimated  update  adjustment 
factor  for  2002  would  be  - 1.5  percent. 
However,  we  also  indicated  that  a 
number  of  factors  could  change  our 
estimate  of  the  update  adjustment 
factor.  Since  our  March  estimate,  a 
number  of  factors  have  changed  that 
lower  our  estimate  of  allowed 
expenditures  and  increase  our  estimate 
of  actual  expenditures.  Allowed 
expenditiu^s  have  declined  because  real 
per  capita  gross  domestic  product  (GDP) 
growth  for  2000  is  lower  than  the 
estimates  in  March.  This  occurs  because 
of  changes  to  economic  figures  for  2000 
made  at  the  Bureau  of  Economic 
Analysis.  Further,  cvurent  estimates  of 
real  GDP  per  capita  growth  for  2001  and 
2002  are  lower  than  in  March.  We 
provide  a  more  detailed  explanation  of 
factors  that  affect  our  estimate  of 
allowed  expenditures  in  the  next 
section  of  this  hnal  regulation  on  the 
SGR.  An  explanation  of  changes  to 
actual  expenditures  follows. 

As  indicated  above,  we  are  currently 
estimating  higher  2001  actual 
expenditures  than  we  did  in  March.  We 
did  not  have  any  Medicare  claims  data 
to  develop  our  March  estimates  of  actual 
expenditures  for  2001.  At  this  time,  we 
are  using  claims  received  through  June 
30  to  estimate  actual  expenditures  for 
all  of  2001 .  Based  on  the  claims 
received  in  the  first  half  of  the  year,  our 
current  estimates  of  actual  expenditures 
for  2001  are  higher  than  earlier 
estimates.  We  will  be  revising  the 
measurement  of  actual  expenditures  for 
CY  2001  based  on  claims  received 
through  June  30,  2002.  These  revised 
figures  will  be  determined  no  later  than 
November  1,  2002.  If  the  revised  figures 
are  different  than  current  estimates,  the 
difference  will  be  reflected  in  the 
update  adjustment  factor  used  in 
determining  the  2003  physician  fee 
schedule  update. 

After  tciking  into  account  the  factors 
described  above  that  affect  allowed  and 
actual  expenditures,  we  originally 
estimated  that  the  update  adjustment 


factor  for  2002  would  be  -  5.4  percent 
or  1.6  percentage  points  more  than  the 

-  7.0  percent  limit  on  the  update 
adjustment  factor.  However,  in  making 
updates  to  the  list  of  codes  that  are 
included  in  the  SGR,  we  discovered  that 
a  number  of  new  procedure  codes  were 
inadvertently  not  included  in  the 
measurement  of  actual  expenditures 
beginning  in  1998.  Therefore,  the 
measurement  of  actual  expenditures  for 
1998, 1999,  and  2000  was  lower  than  it 
should  have  been.  As  a  result,  the 
physician  fee  schedule  update  was 
higher  in  2000  and  2001  than  if  we  had 
included  these  codes.  Including  these 
codes  in  the  measurement  of  actual 
expenditmres  results  in  a  lower  update 
adjustment  factor  than  we  earlier 
estimated.  We  will  be  making  no 
changes  to  physician  fee  schedule 
payments  made  for  services  furnished  in 
2000  and  2001.  However,  under  section 
1848(d)  of  the  Act,  we  must  include 
these  codes  in  the  measurement  of 
actual  expenditures  for  historical, 
current,  and  future  periods.  While  we 
do  not  currently  know  the  precise  effect 
of  not  measuring  expenditures  for  all 
codes  included  in  the  SGR  on  the 
update  adjustment  factor  for  2002,  we 
are  certain  that  it  is  in  excess  of  1.6 
percentage  points  and  is  of  sufficient 
magnitude  to  result  in  the  update 
adjustment  factor  being  less  than  the 

-  7.0  percent  statutory  limit.  In  the  near 
future,  we  expect  to  complete  this 
analysis  and  update  information  that  we 
make  available  on  the  CMS  website.  We 
plan  to  provide  complete  data  that  show 
quarterly  allowed  and  actual 
expenditures  for  all  procedure  codes 
included  in  the  SGR,  as  well  as  a  list  of 
the  codes  themselves. 

Section  1848(d)(4)(A)(ii)  of  the  Act 
indicates  that  1  should  be  added  to  the 
update  adjustment  factor  determined 
under  section  1848(d)(4)(B)  of  the  Act. 
Thus,  adding  1  to  -  0.070  makes  the 
update  adjustment  factor  equal  to  0.930. 

(As  indicated  in  the  SGR  discussion 
below,  allowed  expenditures  through 
the  end  of  CY  2001  will  be  revised  one 
more  time,  not  later  than  November  1, 
2002.  We  will  also  be  revising  the 
measurement  of  actual  expenditures  for 
CY  2001  based  on  claims  received 
through  June  30,  2002,  not  later  than 
November  1,  2002.  The  SGR  for  2001 
will  also  be  revised  one  more  time,  and 
the  SGR  for  2002  will  be  revised  two 
more  times.  The  resulting  effect  from 
revisions  of  estimates  will  be  reflected 
in  the  update  adjustment  factor 
determined  for  2003.) 
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Vni.  Allowed  Expenditures  for 
Physicians'  Services  and  the 
Sustainable  Growth  Rate 

A.  Medicare  Sustainable  Growth  Rate 

Section  1848(f)  of  the  Act,  as 
amended  by  section  4503  of  the  BBA, 
replaced  the  Medicare  Volume 
Performance  Standard  (MVPS)  with  a 
Sustainable  Growth  Rate  (SGR).  Section 
1848(f)(2)  of  the  Act  specifies  the 
formula  for  establishing  yearly  SGR 
targets  for  physicians'  services  under 
Medicare.  The  use  of  SGR  targets  is 
intended  to  control  the  actual  growth  in 
aggregate  Medicare  expenditures  for 
physicians'  services. 

The  SGR  targets  are  not  limits  on 
expenditures.  Payments  for  services  are 
not  withheld  if  the  SGR  target  is 
exceeded  by  actual  expenditures. 
Rather,  the  appropriate  fee  schedule 
update,  as  specified  in  section 
1848(d)(3)  of  the  Act,  is  adjusted  to 
reflect  the  success  or  failure  in  meeting 
the  SGR  target.  If  expenditures  exceed 
the  target,  the  update  is  reduced.  If 
expenditiues  are  less  than  the  target,  the 
update  is  increased. 

As  with  the  MVPS,  the  statute 
specifies  a  formula  to  calculate  the  SGR 
based  on  our  estimate  of  the  change  in 
each  of  four  factors.  The  foiur  factors  for 
calculating  the  SGR  are  as  follows — 

(1)  The  estimated  change  in  fees  for 
physicians'  services. 

(2)  The  estimated  change  in  the 
average  number  of  Medicare  fee-for- 
service  beneficiaries. 

(3)  The  estimated  projected  growth  in 
real  GDP  per  capita. 

(4)  The  estimated  change  in 
expenditiires  due  to  changes  in  law  or 
regulations. 

Section  211  of  the  BBRA  amended 
sections  1848(d)  and  1848(f)  of  the  Act 
with  respect  to  the  physician  fee 
schedule  update  and  the  SGR.  Section 
211(b)  of  the  BBRA  maintains  the 
formula  for  calculating  the  SGR,  but 
amends  section  1848(f)(2)  of  the  Act  to 
apply  the  SGR  on  a  calendar  year  (CY) 
basis  beginning  with  2000  while 
maintaining  the  SGR  on  a  fiscal  year 
(FY)  basis  for  FY  1998  through  FY  2000. 
Specifically,  section  1848(f)(2)  of  the 
Act,  as  amended  by  section  211(b)  of  the 
BBRA,  states  that  "•  *  *  [tjhe 
sustainable  growth  rate  for  all 
physicians'  services  for  a  fiscal  year 
(beginning  with  fiscal  year  1998  and 
ending  with  fiscal  year  2000)  and  a  year 
beginning  with  2000  shall  be  equal  to 
the  product  of— 

(1)  1  plus  the  Secretary's  estimate  of 
the  weighted  average  percentage 
increase  (divided  by  100)  in  the  fees  for 
all  physicians'  services  in  the  applicable 
period  involved. 


(2)  1  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  the  average  number  of  individuals 
enrolled  under  this  part  (other  than 
Medicare-t-Choice  plan  enrollees)  from 
the  previous  applicable  period  to  the 
applicable  period  involved, 

(3)  1  plus  the  Secretary's  estimate  of 
the  projected  percentage  growth  in  real 
gross  domestic  product  per  capita 
(divided  by  100)  from  the  previous 
applicable  period  to  the  applicable 
period  involved;  and 

(4)  1  plus  the  Secretary's  estimate  of 
the  percentage  change  (divided  by  100) 
in  expenditures  for  all  physicians' 
services  in  the  applicable  period 
(compared  with  the  previous  applicable 
period)  which  will  result  irom  changes 
in  law  and  regulations,  determined 
without  taking  into  account  estimated 
changes  in  expenditures  resulting  from 
the  update  adjustment  factor 
determined  under  section  1848  (d)(3)(B) 
or  (d)(4)(B)  of  the  Act,  as  the  case  may 
be,  minus  1  and  multiplied  by  100." 

Under  section  1848(f)(4)(C)  of  the  Act, 
the  term  "applicable  period"  means — 
(1)  a  FY,  in  the  case  of  FY  1998,  FY  1999 
and  FY  2000,  and  (2)  a  CY  with  respect 
to  a  year  beginning  with  2000. 

Section  1848{d)r4)(C)  of  the  Act 
requires  us  to  make  the  transition  frt)m 
a  FY  SGR  to  a  CY  SGR  in  1999  by  using 
the  FY  1999  SGR  for  the  first  3  months 
of  1999  and  the  FY  2000  SGR  for  the  9- 
month  period  beginning  April  1, 1999. 
Allowed  expenditvues  for  the  year  are 
equal  to  the  simi  of  allowed 
expenditures  for  each  respective  period. 
The  SGR  for  CY  2000  is  then  appUed  to 
allowed  expenditures  for  CY  1999. 

As  stated  in  the  April  10,  2000  final 
notice  (65  FR  19000),  the  BBRA  requires 
the  estimates  of  the  FY  2000  and  CY 
2000  SGRs  to  be  revised  based  on  more 
recent  data,  but,  as  explained  below,  the 
BBRA  does  not  provide  for  revision  of 
either  the  FY  1998  or  the  FY  1999  SGR. 
This  means  that,  for  the  transition  to  a 
calendar  year  SGR  system,  allowed 
expenditures  for  the  period  April  1, 
1999  through  December  31, 1999 
(determined  by  applying  the  FY  2000 
SGR  to  allowed  expenditiues  for  the  12- 
month  period  ending  March  31, 1999) 
are  subject  to  change  based  on  revision 
of  the  FY  2000  SGR;  allowed 
expenditures  for  the  period  January  1, 
1999  through  March  31. 1999 
(determined  using  the  FY  1999  SGR)  are 
not  subject  to  revision. 

In  general,  the  BBRA  requires  us  to 
publish  SGRs  for  3  different  time 
periods,  no  later  than  November  1  of 
each  year,  using  the  best  data  available 
as  of  September  1  of  each  year.  Under 
section  1848(f)(3)(C)(i)  of  the  Act,  as 
added  by  section  211(b)(5)  of  the  BBRA, 


the  SGR  is  estimated  and  subsequently 
revised  twice  (beginning  with  the  FY 
and  CY  2000  SGRs)  based  on  later  data. 
Under  section  1848(0{3)(C)(ii)  of  the 
Act,  there  are  no  further  revisions  to  the 
SGR  once  it  has  been  estimated  and 
subsequently  revised  in  each  of  the  2 
years  following  the  initial  estimate. 

The  requirement  of  revisions  to  the 
SGR  based  on  later  data  means  that  we 
will  estimate  and  publish  an  SGR  for  the 
upcoming  year,  the  contemporaneous 
year,  and  the  preceding  year  by  no  later 
than  November  1  of  each  year.  For 
example,  by  no  later  than  November  1 , 
2002,  we  will  publish  an  estimate  of  the 
SGR  for  CY  2003.  a  revision  of  the  CY 
2002  SGR  that  is  first  being  estimated  in 
this  notice,  and  a  revision  of  the  CY 
2001  SGR  first  estimated  in  the  final 
rule  published  on  November  2,  2000  (65 
FR  65429]  and  revised  in  this  final  rule. 
Under  section  1848(f)(3)(C)(ii)  of  the 
Act.  the  final  revision  to  the  CY  2001 
SGR  will  be  annoimced  in  the  Federal 
Register  no  later  than  November  1. 
2002. 

Subparagraphs  (A)  and  (B)  of  section 
1848(0(3)  of  the  Act,  specif>'  special 
rules  with  respect  to  the  SGR  and  the 
CY  2001  and  CY  2002  updates.  Section 
1848(f)(3)(A)  of  the  Act  required  us.  no 
later  than  November  1 .  2000.  to  revise 
the  SGRs  for  FY  2000  and  CY  2000  and 
to  establish  the  SGR  for  CY  2001,  based 
on  the  best  data  available,  as  of 
September  1,  2000.  We  published  our 
first  estimate  of  the  SGRs  for  FY  2000 
and  CY  2000  in  a  Federal  Register 
notice  on  April  10.  2000  (65  FR  19000). 
Revised  estimates  of  the  SGRs  for  FY 
2000  and  CY  2000  and  our  original 
estimate  of  the  SGR  for  CY  2001 
appeared  in  the  Federal  Register  on 
November  1.  2000  (65  FR  65429).  We 
used  each  of  the  SGRs  published  in  the 
November  1,  2000  Federal  Register  to 
determine  the  physician  fee  schedule 
update  for  2001.  Section  1848(f)(3)(B)  of 
the  Act  requires  us,  by  no  later  than 
November  1 ,  2001 ,  to  revise  the  SGRs 
for  F\  2000  and  CYs  2000  and  2001  and 
establish  the  SGR  forCY  2002,  based  on 
the  best  data  available  as  of  September 
1 ,  2001  and  to  use  each  of  these  SGRs 
to  determine  the  physician  fee  schedule 
update  for  2002.  We  are  using  each  of 
the  SGRs  established  in  this  notice  to 
determine  the  2002  physician  fee 
schedule  update.  In  accordance  with 
section  1848(f)(3)(C)(ii)  of  the  Act.  there 
will  be  no  further  revisions  to  the  FY 
2000  and  CY  2000  SGRs  after  the 
revisions  we  are  making  in  this  final 
rule. 

B.  Physicians'  Services 

Section  1848(f|(4)(A)  of  the  Act 
defines  the  scope  of  physicians'  services 
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covered  by  the  SGR.  The  statute 
indicates  that  the  term  "physicians' 
services"  includes  other  items  and 
services  (such  as  chnical  diagnostic 
laboratory  tests  and  radiology  services), 
specified  by  the  Secretary,  that  are 
commonly  performed  or  himished  by  a 
physician  or  in  a  physician's  office,  but 
does  not  include  services  furnished  to  a 
Medicare-f-Choice  plan  enrollee.  The 
BBA  and  BBRA  made  no  changes  to  this 
definition  which  was  also  used  for  the 
MVPS.  We  published  a  definition  of 
physicians'  services  for  use  in  the  MVPS 
and  subsequent  SGR  in  the  Federal 
Register  (61  PR  59717)  on  November  22, 
1996.  We  defined  "physicians'  services" 
to  include  many  of  the  medical  and 
other  health  services  listed  in  section 
1861(s)  of  the  Act.  Since  the  statute  has 
made  a  number  of  changes  to  the 
definition  of  medical  and  other  health 
services  included  in  section  1861(s),  we 
are  updating  our  definition  of 
physicians'  services  consistent  with  the 
statutory  changes.  Our  practice  has  been 
to  make  adjustments  to  the  SGR  for 
medical  and  other  health  services  added 
to  the  statute  that  meet  the  criterion  of 
being  "commonly  performed  by  a 
physician  or  a  physicians'  office."  For 
instance,  the  BBA  and  the  BIPA 
amended  section  1861(s)  of  the  Act  to 
add  new  preventive  benefits  to  the 
Medicare  statute.  Since  these  preventive 
services  are  generally  provided  by 
physicians  or  in  physicians'  offices,  we 
made  adjustments  to  the  SGR  to  reflect 
additional  Medicare  expenditiires  for 
the  newly-added  Medicare  benefits. 
Physicians'  services  for  the  SGR  include 
the  following  medical  and  other  health 
services  if  bills  for  the  items  and 
services  are  processed  and  paid  by 
Medicare  carriers: 

•  Physicians'  services. 

•  Services  and  supplies  furnished 
incident  to  physicians'  services. 


•  Outpatient  physical  therapy 
services  and  outpatient  occupational 
therapy  services. 

•  Antigens  prepared  by  or  under  the 
direct  supervision  of  a  physician. 

•  Services  of  physician  assistants, 
certified  registered  nurse  anesthetists, 
certified  niuse  midwives,  clinical 
psychologists,  clinical  social  workers, 
nurse  practitioners,  and  clinical  nurse 
specialists. 

•  Screening  tests  for  prostate  cancer, 
colorectal  cancer,  glaucoma. 

•  Screening  mammography, 
screening  pap  smears  and  screening 
pelvic  exams. 

•  Diabetes  outpatient  self- 
management  training  services. 

•  Medical  nutrition  therapy  services. 

•  Diagnostic  x-ray  tests,  diagnostic 
laboratory  tests  and  other  diagnostic 
tests. 

•  X-ray,  radium,  and  radioactive 
isotope  therapy. 

•  Siu^ical  dressings,  splints,  casts, 
and  other  devices  used  for  the  reduction 
of  fractures  and  dislocations. 

•  Bone  mass  measurements. 

C  Provisions  Related  to  the  SGR 

Section  211(b)(1)  of  the  BBRA  amends 
section  1848(f)(1)  of  the  Act  to  require 
that  SGR  estimates  be  published  in  the 
Federal  Register  not  later  than 
November  1  of  every  year.  In  this  notice, 
we  are  publishing  our  initial  estimate  of 
the  SGR  for  2002,  a  revised  estimate  of 
the  SGR  for  2001  and  final  estimates  of 
the  SGRs  for  FY  and  CY  2000. 

In  general,  the  update  for  a  year  is 
based  on  the  Medicare  Economic  Index 
(MEI)  as  adjusted,  within  boimds,  by  the 
amount  of  actual  expenditures  for 
physicians'  services  compared  to  target 
(referred  to  as  "allowed"  in  the  statute) 
expenditiues.  A  key  difference  between 
the  MVPS  and  the  SGR  is  that  the 
comparison  of  actual  and  allowed 

Table  10 


expenditures  is  made  on  a  cumulative 
basis  under  the  SGR,  while  it  was  made 
on  an  annual  basis  under  the  MVPS. 
The  "update  adjustment  factor"  in 
section  1848(d)(4)(B)  of  the  Act  is  an 
adjustment  to  the  MEI  that  reflects  the 
difference  between  actual  expenditures 
and  target  expenditures. 

Section  1848(d)(3)(C)  of  the  Act,  as 
modified  by  the  BBA,  defines  allowed 
expenditures  for  the  12-month  period 
ending  March  31, 1997  to  be  equal  to 
actual  expenditiires  for  physicians' 
services  during  that  period  (that  is, 
April  1,  1996  through  March  31,  1997), 
as  we  have  estimated.  Section 
1848(d)(3)(C)  of  the  Act  defines  allowed 
expenditures  for  subsequent  12-month 
periods  to  be  equal  to  allowed 
expenditiues  for  physicians'  services  for 
the  previous  year  increased  by  the  SGR 
for  the  FY  which  begins  diuing  the  12- 
month  period.  For  example,  allowed 
expenditures  for  the  12-month  period 
April  1,  1997  through  March  31.  1998 
are  equal  to  allowed  expenditures  for 
the  12  months  ending  March  31, 1997, 
increased  by  the  SGR  for  FY  1998.  The 
BBRA  subsequently  provided  for  a 
transition  to  a  calendar  year  SGR  system 
in  1999.  Allowed  expenditiues  for  the 
first  quarter  of  1999  are  determined 
using  the  FY  1999  SGR  and  allowed 
expenditures  for  the  April  1,  1999  to 
December  31, 1999  period  are 
determined  using  the  FY  2000  SGR. 
Allowed  expenditures  in  2000  are  equal 
to  1999  allowed  expenditures  increased 
by  the  2000  SGR.  Allowed  expenditures 
for  each  subsequent  year  will  equal 
expenditures  from  the  prior  year 
updated  by  the  SGR. 

Table  10  shows  annual  and 
cumulative  allowed  expenditures  for 
physicians'  services  for  each  of  the  12- 
month  periods  between  April  1, 1996 
and  March  31,  2000,  for  1999  and  2000. 


Period 


Annual  al- 
lowed expend- 
itures 
(in  billions) 


Cumulative  al- 
lowed expend- 
itures 
(in  billions) 


FY  or  CY  SGR 


4/1/96-3/31/97  .. 
4/1/97-3/31/96  .. 
4/1/98-3/31/99  .. 
1/1/99-3/31/99  .. 
4/1/99-12/31/99 
1/1/99-12/31/99 
1/1/0O-12/31/D0 
1/1/01-12/31/01 
1/1/02-12/31/02 


$48.9 
49.6 
49.4 
12.5 
39.6 
52.1 
55.9 
59.3 
62.6 


$48.9 
98.5 
47.9 

(1) 

(2) 

187.6 
243.5 
302.7 
365.3 


N/A 

FY  1998=1.5% 
FY1998=-0.3% 
FY  1999= -0.3% 
FY  2000=6.9% 
FY  1999/FY2000 
CY  2000=7.3% 
CY  2001=6.1% 
CY  2002=5.6% 


^  Included  in  $147.9  above. 
^Included  in  $187.6  below. 
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Note:  Allowed  Expenditures  for  the  Brst 
quarter  of  1999  are  based  on  the  FY  1999 
SGR  and  allowed  expenditures  for  the  last 
three  quarters  of  1999  are  based  on  the  FY 
2000  SGR. 

Allowed  Expenditures  in  the  First  Year 

(April  1, 1996-March  31,  1997)  are 
equal  to  actual  expenditures.  All 
subsequent  figures  are  equal  to  quarterly 
allowed  expenditure  figures  increased 
by  the  applicable  SGR.  Cumulative 
allowed  expenditures  are  equal  to  the 
sum  of  annual  allowed  expenditures. 
We  provide  more  detailed  quarterly 
allowed  and  actual  expenditure  data  on 
the  CMS  website  under  the  Medicare 
Actuary's  publications  at  the  following 
address:  http://www.bcfa.gov/pubforms/ 
actuary/.  We  expect  to  update  this 
information  in  November. 

Allowed  expenditures  for  the  April  1 , 
1999  through  the  December  31, 1999 
period  are  based  on  the  FY  2000  SGR. 
As  previously  discussed,  section 
1848(f)(3)  of  the  Act  requires  two 
revisions  to  the  FY  and  CY  2000  SGR. 
We  made  the  first  revision  to  the  FY  and 
CY  2000  SGR  in  the  physician  fee 
schedule  final  rule  published  in  the 
Federal  Register  on  November  1 ,  2000 
(65  FR  65427).  We  are  making  the 
second  and  final  revision  in  this  final 
rule.  Consistent  with  section 
1848(f)(3)(B)  of  the  Act,  the  revised  FY 
and  CY  2000  SGR  uses  the  best  data 
available  to  us  as  of  September  1,  2001. 

D.  Preliminary  Estimate  of  the  SGR  for 
2002 

According  to  subparagraphs  (A) 
through  (D)  of  section  1848(f)(2)  of  the 
Act,  as  amended  by  section  211(b)  of  the 
BBRA,  we  have  determined  the 
preliminary  estimate  of  the  CY  2002 
SGR  to  be  5.6  percent.  We  first 
estimated  the  CY  2002  SGR  in  March 
and  made  the  estimate  available  to  the 
Medicare  Payment  Advisory 
Commission  and  our  website.  Our 
March  and  current  estimates  of  the  four 
statutory  factors  are  indicated  in  table 
11: 

Table  1 1 


Statutoiy  factors 

March 
estimate 

Current 
estimate 

Fees 

1.6 
0.4 
24 

1.5 

2.3 

Enrollment 

Real  Per  Capita  GDP 
Law  and  Regulation  .. 

0.7 
1.7 
0.8 

Total 

6.0 

5.6 

detailed  explanation  of  each  figure  is 
provided  below  in  section  H.l. 

E.  Sustainable  Growth  Rate  for  CY  2001 

According  to  subparagraphs  (A) 
through  (D)  of  section  1848(f)(2)  of  the 
Act,  as  amended  by  section  211(b)  of  the 
BBRA,  our  current  estimate  of  the  CY 
2001  SGR  is  6.1  percent.  Table  12  shows 
our  original  estimate  of  the  CY  2001 
SGR  published  in  the  Federal  Register 
on  November  1,  2000  (65  FR  65433)  and 
current  estimates  of  the  four  statutory 
factors  that  determine  the  CY  2001  SGR: 

Table  12 


Table  14 


Statutory  factors 

11/1/00 
estimate 

Current 
estimate 

Fees :. 

Enrollment 

Real  Per  Capita  GDP 
Law  and  Regulation  .. 

1.9 
0.9 
2.7 
0.0 

1.9 
3.0 
0.7 
0.4 

Total 

5.6 

6.1 

A  more  detailed  explanation  of  each 
figure  is  provided  below  in  section  H.2. 

F.  Sustainable  Growth  Rate  for  CY  2000 

According  to  subparagraphs  (A) 
through  (D)  of  section  1848(f)(2)  of  the 
Act,  as  amended  by  section  211(b)  of  the 
BBRA,  our  current  estimate  of  the  CY 
2000  SGR  is  7.3  percent.  Table  13  shows 
estimates  included  in  the  November  1 , 
2000  Federal  Register  (65  FR  65433) 
and  current  estimates  of  the  four 
statutory  factors  that  determine  the  CY 
2000  SGR: 

Table  13 


Statutory  factors 

11/1/00 
estimate 

Current 
estimate 

Fees 

Enrollment 

Real  Per  Capita  GDP 
Law  and  Regulation  .. 

2.1 
1.0 
4.3 
0.5 

2.1 
1.0 
3.2 
0.8 

Total 

8.1 

7.3 

Note:  Consistent  with  section  1848(f)(2)  of 
the  Act,  the  statutory  foctors  are  multiplied, 
not  added,  to  produce  the  total  (that  is,  1.023 
X  1.007  X  1.017  X  1.008  =  1.056.)  A  more 


A  more  detailed  explanation  of  each 
figure  is  provided  below  in  section  H.3. 

G.  Sustainable  Growth  Rate  for  FY  2000 

According  to  subparagraphs  (A) 
through  (D)  of  section  1848(f)(2)  of  the 
Act,  as  amended  by  section  211(b)  of  the 
BBRA,  QUI  current  estimate  of  the  FY 
2000  SGR  is  6.9  percent.  Table  14  shows 
estimates  included  in  the  November  1, 
2000  Federal  Register  (65  FR  65433) 
and  current  estimates  of  the  four 
statutory  factors  that  determine  the  FY 
2000  SGR: 


1 
Statutory  factors 

11/1/00 
estimate 

Current 
estimate 

Fees 

Enrollment 

Real  Per  Capita  GDP 
L^w  and  Regulation  .. 

2.1 
0.8 

4.5 

03 

21 
05 
36 
0.6 

Total 

7.9 

6.9 

A  more  detailed  explanation  of  each 
figure  is  provided  below  in  section  H.3. 

H.  Calculation  of  the  FY  2000.  CY  2000. 
CY  2001.  and  CY  2002  Sustainable 
Growth  Rates 

1.  Detail  on  the  CY  2002  SGR  ' 

A  more  detailed  discussion  of  our 
preliminary  estimates  of  the  four 
elements  of  the  2002  SGR  follows. 

Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  CY  2002 

This  factor  was  calculated  as  a 
weighted  average  of  the  CY  2002  fee 
increases  that  apply  for  the  different 
types  of  services  included  in  the 
definition  of  phvsicians'  services  for  the 
SGR. 

Physicians'  services  as  defined  in 
sections  1861(s)(l)  and  (2)  of  the  Act 
represent  approximately  89  percent  of 
allowed  charges  for  physicians'  ser\'ices 
under  the  SGR  and  are  updated  by  the 
Medicare  Economic  Index  (MEI).  Our 
current  estimate  of  the  MEI  for  2002  is 
2.6  percent.  Diagnostic  laboratory  tests 
represent  approximately  11  percent  of 
the  Medicare  allowed  charges  for 
physicians'  services  under  the  SGR.  The 
BBA  provided  for  a  0.0  percent  update 
for  CY  2002  for  laboratory  services. 
Table  15  shows  both  the  physicians'  and 
laboratory  service  updates  that  were 
used  to  determine  the  percentage 
increase  in  physicians'  fees  for  CY  2002. 

Table  15 


Weight 

Update 

Physician  

Laboratory 

Weighted  Average  .. 

0.69 
0.11 
1.0 

2.6 
0.0 
2.3 

After  taking  into  account  the  elements 
described  in  the  table,  we  estimate  that 
the  weighted-average  increase  in  fees  for 
CY  2002  for  physicians'  services  under 
the  SGR  (before  applying  any  legislative 
adjustments)  will  be  2.3  percent. 

Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Part  B  Enrollees 
From  CY  2001  to  CY  2002 

This  factor  is  our  estimate  of  the 
percent  change  in  the  average  number  of 
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fee-for-service  enroUees  for  CY  2002  as 
compared  to  CY  2001  Medicare+Choice 
(M+Cfplan  enroUees,  whose  Medicare- 
covered  medical  care  is  outside  the 
scope  of  the  SGR,  and  who  are  excluded 
from  this  estimate.  Chir  actuaries 
estimate  that  the  average  number  of 
31edicare  Part  B  fee-for-service  enroUees 
(excluding  beneficiaries  enrolled  in 
M+C  plans)  will  increase  by  0.7  percent 
in  calendar  year  2002.  This  estimate  was 
derived  by  subtracting  estimated  M+C 
enrollment  from  estimated  overall 
Medicare  enrollment  as  illustrated  in 
table  16.  I 

Table  16  ' 

[In  millions] 


'       2001 

2002 

Overall  

Medicare+Choice 

Net  

Percent  Increase:  

37.828 

5.662 

32.166 

38.149 

5.761 

32.388 

0.7 

Since  2002  has  yet  to  begin,  we 
currently  only  have  estimates  of  this 
figure  for  2002.  An  important  factor 
affecting  fee-for-service  enrollment  is 
beneficiary  enrollment  in 
Medicare+Choice  plans.  At  this  time, 
we  do  not  know  how  actual  enrollment 
in  Medicare+Choice  plans  will  compare 
to  current  estimates.  While  we  do 
receive  information  on  whether  a 
Medicare+Choice  plan  will  continue  to 
participate  or  withdraw  from  the 
program,  it  remains  difficult  to  estimate 
the  number  of  beneficiaries  who  will 
select  a  Medicare+Choice  plan  or  fee- 
for-service  before  the  start  of  the 
calendar  year.  While  some  plans  will  no 
longer  offer  a  Medicare+Choice  plan, 
other  plans  are  available  as  an  option  to 
most  beneficiaries  in  areas  where  there 
have  been  plan  withdrawals.  It  is 
difficult  to  estimate  the  size  of  the 
Medicare+Choice  enroUee  population 
before  the  start  of  a  calendar  year. 
Because  we  determine  the  fee-for- 
service  enrollment  figure  net  of  the 
change  in  Medicare+Choice  enrollment, 
early  estimates  of  this  factor  are  difficult 
to  make.  Our  estimate  of  this  factor  is 
preliminary  and  only  has  minimal  effect 
on  the  physician  fee  schedule  update  for 
CY  2002.  The  CY  2002  SGR  will  also  be 
used  in  the  calculation  of  the  2003 
physician  fee  schedule  update  in  a  final 
rule  to  be  published  no  later  than 
November  1.  2002.  By  that  time,  we  will 
have  information  on  actual  enrollment 
in  Medicare+Choice  plans  for  the  first  8 
months  of  CY  2002  and  will  be  better 
able  to  predict  the  change  in  fee-for- 
service  enrollment  for  the  year. 


Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  in 
CY2002 

Section  1848(f)(2)(C)  of  the  Act.  as 
amended  by  section  211  of  the  BBRA, 
requires  us  to  estimate  growth  in  real 
GDP  per  capita.  This  factor  is  applied  on 
a  CY  basis  beginning  with  the  CY  2000 
SGR.  We  estimate  that  the  growth  in  real 
per  capita  GDP  will  be  1.7  percent  in  CY 
2002.  Our  past  experience  indicates  that 
there  have  also  been  large  changes  in 
estimates  of  real  per  capita  GDP  growth 
and  the  actual  change  in  this  factor.  It 
is  likely  that  this  figure  will  change 
further  as  actual  information  on 
economic  performance  becomes 
available  to  us  in  2002.  Again,  we  note 
that  we  will  use  revised  estimates  of  real 
per  capita  GDP  growth  in  setting  futiire 
year  updates. 

Factor  4 — Percentage  Change  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  CY  2002  Compared  With 
CY  2001 

Sections  101  through  104  of  BIPA 
added  Medicare  coverage  for  screening 
glaucoma,  authorized  Medicare  to  pay 
for  specific  new  technology 
mammography  services,  and  changed 
coverage  for  screening  pap  smears, 
screening  pelvic  exams,  and  screening 
colonoscopy  for  average-risk 
individuals.  In  addition,  section  105  of 
the  BIPA  also  establishes  a  new  benefit 
for  medical  nutrition  therapy  and 
expands  access  to  telehealth  services  in 
section  223.  Section  432  of  the  BIPA 
also  requires  that  Medicare  make 
payment  to  Indian  Health  Service 
hospitals  and  ambulatory  clinics  for 
physicians'  and  practitioners'  services 
as  well  as  outpatient  physical  and 
occupational  therapy  services  that  are 
included  in  the  definition  of  physicians' 
services  for  purposes  of  the  SGR.  Since 
these  provisions  will  increase  Medicare 
expenditures  for  services  that  are 
included  in  the  SGR,  we  are  making  an 
upward  adjustment  to  reflect  additional 
Medicare  expenditures  in  2002.  Our 
estimates  of  the  cost  of  these  provisions 
for  the  period  FY  2002-FY  2006  are 
included  in  our  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  August  2,  2001  (66  FR 
40400). 

We  are  making  an  adjustment  to  the 
SGR  for  one  additional  factor.  In  section 
VLB.  of  this  final  rule,  we  provided  a 
definition  of  physicians'  services  for 
purposes  of  the  SGR.  Historically,  we 
have  not  measured  expenditures  for 
screening  mammography  under  the 
SGR.  However,  section  1848(f)(4)  of  the 
Act  indicates  that  "physicians"  services 


includes  other  items  and  services  (such 
as  clinical  diagnostic  laboratory  tests 
and  radiology  services),  specified  by  the 
Secretary,  that  are  commonly  performed 
or  furnished  by  a  physician  or  in  a 
physician's  office."  Screening 
mammography  services  are  "radiology 
services"  that  are  performed  by 
"physicians  or  in  a  physician's  office." 
As  a  result,  we  are  using  this  rule  to  add 
screening  mammography  to  the  list  of 
services  that  are  part  of  the  SGR 
definition.  Since  we  have  not  previously 
measured  expenditures  for  screening 
mammography  services  under  the  SGR, 
it  is  appropriate  to  make  an  adjustment 
to  this  factor  for  the  change  to  the 
definition  of  physicians'  services.  We 
are  making  an  adjustment  that  reflects 
estimated  payments  for  screening 
mammography  services  in  CY  2002.  We 
will  make  a  subsequent  revision  based 
on  actual  expenditures  for  screening 
mammography. 

After  taking  these  provisions  into 
account,  the  percentage  change  in 
expenditures  for  physicians'  services 
resulting  from  changes  in  law  or 
regulations  is  estimated  to  be  0.8 
percent  for  2002.  In  March,  we 
estimated  that  this  figure  would  be  1.5 
percent.  The  0.7  percentage  point 
difference  is  due  to  a  change  in  our 
estimate  of  the  BIPA  provisions.  In 
March,  we  had  no  information  about 
implementation  of  these  provisions.  We 
used  updated  assumptions  about  pricing 
and  utilization  based  on  proposed 
policies  published  in  the  August  2,  2001 
proposed  rule  (66  FR  40400). 

2.  Detail  on  the  CY  2001  SGR 

A  more  detailed  discussion  of  our 
current  estimates  of  the  four  elements  of 
the  2001  SGR  follows. 

Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  CY  2001 

We  are  continuing  to  use  1.9  percent 
for  this  element  of  the  SGR  for  the  CY 
2001  SGR.  This  factor  is  unchanged 
from  earlier  estimates  previously 
described  for  CY  2001  in  the  November 
1.  2000  Federal  Register  (65  FR  65433). 

Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Fee-for-Service  Part 
B  EnroUees  From  CY  2000  to  CY  2001 

This  factor  is  our  estimate  of  the 
percent  change  in  the  average  number  of 
fee-for-service  enroUees  for  CY  2001  as 
compared  to  CY  2000.  As  we  indicated 
above,  this  factor  is  difficult  to  estimate 
prior  to  the  beginning  of  the  period  for 
which  the  estimates  are  being  made 
because  of  the  interaction  of  the  fee-for- 
service  and  Medicare+Choice  program 
and  the  lack  of  availability  of  actual  data 
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on  beneficiar>'  selection  of 
Medicare+Choice  enrollment.  We 
currently  have  information  on  actual 
enrollment  in  the  Medicare+Choice 
program  for  CY  2001  and  CY  2000  that 
permits  estimates  of  the  change  in  fee- 
for-service  enrollment  for  these  years 
that  will  be  more  reflective  of  the  final 
actued  enrollment  and  percent  year-to- 
year  change.  The  estimates  for  CY  2000 
and  CY  2001  were  derived  by 
subtracting  estimated  M+C  enrollment 
from  estimated  overall  Medicare 
enrollment  as  illustrated  in  table  17. 

Table  17 

[In  millions} 


2000 

2001 

Overall  

Medicare+Choice 

Net  

Percent  Increase  

37.453 

6.233 

31.221 

37.828 

5.662 

32.166 

3.0 

Ovu  actuaries  estimate  of  the  percent 
change  in  the  average  number  of  fee-for- 
service  enroUees  net  of 
Medicare+Choice  enrollment  for  2001 
compared  to  2000  of  3.0  percent  is  more 
than  our  early  estimate  of  this  factor  (0.9 
percent  for  CY  2001  from  the  November 
1,  2000  Federal  Register  (65  FR  65433)) 
because  the  historical  base  from  which 
our  actuarial  estimate  is  made  has 
changed.  We  currently  have  complete 
information  on  Medicare  fee-for-service 
enrollment  for  2000  that  is  lower  than 
the  figure  we  used  one  year  ago. 
Further,  we  now  have  information  on 
actual  fee-for-service  enrollment  for  the 
first  8  months  of  2001 .  This  figure  is 
slightly  higher  than  the  figure  used  in 
the  November  1,  2000  Federal  Register 
(65  FR  65433).  We  woiild  caution  that 
our  estimate  of  fee-for-service 
enrollment  for  2001  may  change  once 
we  have  complete  information  for  the 
entire  year. 

Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  in 
CY  2001 

Section  1848(f)(2)(C)  of  the  Act,  as 
amended  by  section  211  of  the  BBRA, 
requires  us  to  estimate  growth  in  real 
GDP  per  capita.  We  estimate  that  the 
growth  in  real  per  capita  GDP  will  be 
0.7  percent  in  CY  2001.  There  have  also 
been  large  changes  in  initial  estimates  of 
real  per  capita  GDP  growth  and  the 
actual  change  in  this  factor.  There  could 
be  further  changes  in  this  factor  once  we 
have  complete  information  on  economic 
performance  for  the  entire  year.  Again, 
we  note  that  we  will  use  revised 
estimates  of  real  per  capita  GDP  growth 
in  setting  future  year  updates. 


Factor  4 — ^Percentage  Change  in 
Expenditiues  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  CY  2001  Compared  With 
CY2000 

As  described  above,  the  BIPA  makes 
changes  to  the  Act  that  affect  Medicare 
expenditures  for  services  that  are 
included  in  the  SGR.  Some  of  these 
provisions  have  no  effect  on  Medicare 
expenditures  in  2001  because  they  do 
not  go  into  effect  until  2002.  Other 
provisions  are  effective  at  some  time 
during  2001.  Provisions  that  become 
effective  in  2001  relate  to  new 
technology  mammography  and  coverage 
changes  for  screening  pap  smears, 
screening  pelvic  exams  and  screening 
colonoscopy,  expanded  access  to 
telehealth  services  and  Medicare 
payment  for  services  provided  in  Indian 
Health  Service  hospitals  and  clinics. 
After  taking  these  provisions  into 
account,  the  percentage  change  in 
expenditures  for  physicians'  services 
resulting  from  changes  in  law  or 
regulations  is  estimated  to  be  0.4 
percent  for  2001. 

3.  Detail  on  Calculation  of  the  FY  2000 
and  CY  2000  SGRs 

A  more  detailed  discussion  of  our 
revised  estimates  of  the  four  elements  of 
the  FY  2000  and  CY  2000  SGRs  follows. 

Factor  1 — Changes  in  Fees  for 
Physicians'  Services  (Before  Applying 
Legislative  Adjustments)  for  FY  2000 
SGR  and  CY  2000  SGR 

We  are  continuing  to  use  2.1  percent 
for  this  element  of  the  SGR  for  the  FY 
2000  SGR  and  the  CY  2000  SGR.  This 
factor  is  imchanged  from  earlier 
estimates  previously  described 
respectively  for  FY  2000  and  CY  2000 
in  the  October  1, 1999  Federal  Register 
(64  FR  53395),  the  April  10,  2000 
Federal  Register  (65  FR  19003)  and  the 
August  2,  2001  Federal  Register  (66  FR 
40397). 

Factor  2 — The  Percentage  Change  in  the 
Average  Number  of  Fee-for-Service  Part 
B  EnroUees  for  the  FY  2000  SGR  and  CY 
2000  SGR 

This  factor  is  our  estimate  of  the 
percent  change  in  the  average  number  of 
fee-for-service  enroUees  for  FY  2000  as 
compared  to  FY  1999  and  CY  2000  as 
compared  to  CY  1999.  We  currently 
have  complete  information  on  actual 
enrollment  in  the  Medicare+Choice 
program  for  FY  2000  and  CY  2000  that 
permits  a  measure  of  change  in  fee-for- 
service  enrollment  for  these  years  that 
reflects  the  actual  change.  The  estimates 
for  CY  2000  were  derived  by  subtracting 
estimated  M+C  enrollment  fit>m 


estimated  overall  Medicare  enrollment 
as  illustrated  in  table  18. 

Table  18 

[In  millions] 


1999 

2000 

Overall  

Medicare+Choice 

Net  

Percent  IrKrease  

37115 

6.191 

30  923 

37  453 

6233 

31.221 

1.0 

Our  actuaries'  estimate  of  the  percent 
change  in  the  average  number  of  fee-for- 
service  enroUees  net  of 
Medicare+Choice  enrollment  for  2000 
compared  to  1999  of  1.0  percent  is  the 
same  as  our  estimate  of  this  factor  at  this 
time  last  year  (1.0  percent).  However, 
the  current  estimate  of  0.5  percent  for 
FY  2000  is  lower  than  the  0.8  percent 
estimate  of  this  factor  at  this  time  last 
year. 

Factor  3 — Estimated  Real  Gross 
Domestic  Product  Per  Capita  Growth  in 
FY  2000  and  CY  2000 

We  estimate  that  real  GDP  per  capita 
growth  will  be  3.6  percent  for  FY  2000 
and  3.2  percent  for  CY  2000.  In  the  FY 
2000  SGR  notice  published  on  October 
1, 1999  (64  FR  53396).  we  estimated  that 
real  GDP  per  capita  growth  for  FY  2000 
would  be  1.8  percent.  In  our  April  10, 
2000  SGR  notice,  we  estimated  that  real 
GDP  per  capita  growth  for  CY  2000 
would  be  2.5  percent.  In  our  November 
1,  2000  final  rule  (65  FR  65433),  we 
estimated  that  real  GDP  per  capita 
growth  would  be  4.5  percent  for  FY 
2000  and  4.3  percent  CY  2000.  The  final 
figures  that  we  will  use  for  this  factor 
are  3.6  percent  for  FY  2000  and  3.2 
percent  for  CY  2000.  The  latest  figines 
on  real  GDP  per  capita  growth  are 
approximately  one  percentage  point  less 
than  estimated  last  year.  The  lower 
estimates  are  due  to  annual  revisions  of 
the  National  Income  and  Product 
Accounts  (NIPA)  by  the  Bureau  of 
Economic  Analysis.  Usually,  in  annual 
revisions  of  the  NIPA.  new  estimates 
incorporate  source  data  that  are  more 
complete,  more  detailed,  and  otherwise 
more  appropriate  than  those  that  were 
previously  incorporated.  In  addition, 
several  methodological  changes  have 
been  made.  (For  detailed  description  of 
the  NIPA  revisions,  see  Brent  R. 
Moulton,  Eugene  P.  Seskin,  and  David 
F.  Sullivan,  "Annual  Revision  of  the 
National  Income  and  Product  Accounts: 
Annual  Estimates,  1998-2000,  Quarterly 
Estimates,  1998:  1-2000: 1,  Survey  of 
Current  Business"  (August,  2001):  7- 
32.) 
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Factor  4 — Percentage  Change  in 
Expenditures  for  Physicians'  Services 
Resulting  From  Changes  in  Law  or 
Regulations  in  FY  2000  Compared  with 
FY  1999.  and  CY  2000.  Compared  With 
CY1999 

As  we  explained  in  our  October  1, 

1999  and  April  10.  2000  SGR  notices, 
legislative  changes  contained  in  the 
BBA  and  the  BBRA  will  have  an  impact 
on  expenditures  for  physicians'  services 
under  the  SGR  in  FY  2000  and  CY  2000. 
Section  4103  of  the  BBA  mandates  a 
new  prostate  screening  benefit  effective 
January  1.  2000.  Additionally,  effective 
January  1.  2000,  section  4513  of  the 
BBA  removes  the  requirement  that  a 
subluxation  of  the  spine  be 
demonstrated  by  an  x-ray  before 
Medicare  payment  can  be  made  for 
chiropractic  services  furnished  to  a 
beneficiary.  This  provision  will  also 
result  in  a  small  increase  in 
expenditures  in  FY  2000  and  CY  2000. 
The  impact  of  BBA  Medicare  Secondary 
Payer  provisions  will  have  small 
marginal  impact  on  reducing 
expenditures  in  FY  2000  and  CY  2000. 

Certain  BBRA  provisions  also  have  a 
small  impact  on  expenditures  in  FY 

2000  and  CY  2000.  Section  224  of  the 
BBRA  increases  payments  for  pap 
smears  and  is  slightly  increasing 
expendit\ires.  Section  221  of  the  BBRA 
postponed  the  implementation  of 
payment  caps  on  physical  and 
occupational  therapy  and  speech- 
language  pathology  services.  The  effect 
of  this  provision  on  physicians  and 
independent  practitioners  is  a  small 
increase  in  expenditures  for  these  years. 
Medicare  expenditiu'es  for  outpatient 
physical  and  occupational  therapy 
services  by  therapists  in  independent 
practice  are  growing  rapidly  as  a  result 
of  provisions  of  section  4541  of  the  BBA 
that  require  Medicare  to  make  payments 
for  facility-based  therapy  services  under 
the  physician  fee  schedule.  Physical  and 
occupational  therapy  services 
previously  paid  on  the  basis  of  a  cost 
report  through  the  Medicare  fiscal 
intermediaries  are  more  likely  to  be 
billed  by  therapists  in  independent 
practice  because  these  services  are  no 
longer  being  paid  on  a  cost  basis.  We 
analyzed  growth  in  Medicare 
expenditures  for  physical  and 
occupational  therapy  and  believe  that 
the  larger  rate  of  increase  in  Medicare 
expenditures  for  these  services  billed  to 
carriers  is  likely  a  result  of  the  statutory 
provisions  that  require  the  services  to  be 
paid  under  the  Medicare  physician  fee 
schedule.  We  are  making  an  upward 
adjustment  to  the  SGR  for  this  factor. 

After  taking  into  account  these 
provisions,  the  percentage  change  in 


expenditures  for  physicians'  services 
resulting  from  changes  in  law  or 
regulations  is  estimated  to  be  0.6 
percent  for  FY  2000  and  0.8  percent  for 
CY  2000. 

K.  Calculation  of  the  2002  Physician 
Fee  Schedule  and  Anesthesia 
Conversion  Factor 

The  2002  physician  fee  schedule 
conversion  factor  is  $36.1992.  The 
separate  2002  national  average 
anesthesia  conversion  factor  is  $16.60. 

The  specific  calculations  to  determine 
the  physician  fee  schedule  and 
anesthesia  conversion  factor  for 
calendar  year  2002  are  explained  below. 

Detail  on  Calculation  of  the  Calendar 
Year  2002  Physician  Fee  Schedule 
Conversion  Factor 

•  Physician  Fee  Schedule  Conversion 
Factor 

Under  section  1848(d)(1)(A)  of  the 
Act,  the  physician  fee  schedule 
conversion  factor  is  equal  to  the 
conversion  factor  for  the  previous  year 
multiplied  by  the  update  determined 
under  section  1848(d)(4)  of  the  Act.  In 
addition,  section  1848(c)(2)(B)(ii)(n)  of 
the  Act  requires  that  changes  to  relative 
value  units  (RVUs)  cannot  cause 
expenditures  to  increase  or  decrease  by 
more  than  $20  million  from  the  amount 
of  expenditures  that  would  have  been 
made  if  such  adjustments  had  not  been 
made.  We  implement  this  requirement 
through  a  imiform  budget  neutrality 
adjustment  to  the  conversion  factor. 
There  are  two  changes  that  will  require 
us  to  make  an  adjustment  to  the 
conversion  factor  to  comply  with  the 
budget  neutrality  requirement  in  section 
1848(c)(2)(B)(ii)(n)  of  the  Act.  We  are 
making  a  0.460  percent  reduction 
(0.9954)  in  the  conversion  factor  to 
account  for  the  increase  in  work  RVUs 
residting  from  the  5-year  review.  We  are 
also  making  a  0.18  percent  (0.9982) 
reduction  in  the  conversion  factor  to 
account  for  an  anticipated  increase  in 
the  volume  and  intensity  of  services  in 
response  to  the  final  year  of  the 
implementation  of  resource-based 
practice  expense  RVUs.  As  a  result  of 
the  5-year  review  of  RVUs  and 
additional  budget-neutrality 
adjustments  required  by  law,  the 
conversion  factor  is  5.4  percent  lower 
than  last  year's  conversion  factor. 

The  two  budget  neutrality  factors  are 
applied  after  the  update  is  applied  to 
the  2001  conversion  factor: 

Table  19 


Table  19— Continued 


Budget-Neutrality  Adjustment:  5 
Year  Review 

Budget-Neutrality  Adjustment: 
Practice  Expense  Transition  ... 

2002    Conversion  Factor 

0.9954 

0.9982 
$36.1992 

2001  Conversion  Factor 

2002  Update 


$38.2581 
0.9523 


•  Anesthesia  Fee  Schedule 
Conversion  Factor 

Section  1848(b)(2)(B)  of  the  Act 
indicates  that,  to  the  extent  practicable, 
the  Secretary  will  use  the  anesthesia 
relative  value  guide  with  appropriate 
adjustment  of  the  conversion  factor,  in 
a  manner  to  assure  that  the  fee  schedule 
amounts  for  anesthesia  services  are 
consistent  with  the  fee  schedule 
amounts  for  other  services.  The  statute 
also  requires  the  Secretary  to  adjust  the 
conversion  factor  by  geographic 
adjustment  factors  in  the  same  manner 
as  for  other  physician  fee  schedule 
services.  Unlike  other  physician  fee 
schedule  services,  anesthesia  services 
are  paid  using  a  system  of  base  and  time 
units.  The  base  and  time  units  are 
summed  and  multiplied  by  a  conversion 
factor.  The  base  unit  is  fixed  depending 
upon  the  type  of  anesthesia  procedure 
performed,  and  the  time  luiits  will  vary 
based  on  the  length  of  the  anesthesia 
time  associated  with  the  surgical 
procedure.  Thus,  Medicare's  pajmient 
will  increase  as  anesthesia  time 
lengthens.  The  same  anesthesia  service 
provided  in  two  different  surgeries  will 
be  paid  different  amounts  if  the 
associated  anesthesia  time  is  different. 
This  system  differs  from  other  physician 
fee  schedule  services  where  payment  is 
determined  based  on  the  product  of 
RVUs  and  a  conversion  factor;  payment 
for  a  given  procedure  will  not  vary 
based  on  the  length  of  time  it  takes  to 
perform  the  procedure  in  a  specific 
instance. 

Since  anesthesia  services  do  not  have 
RVUs  like  other  physician  fee  schedule 
services,  we  have  had  to  make 
appropriate  adjustments  to  the 
anesthesia  fee  schedule  conversion 
factor  to  simulate  changes  to  RVUs.  We 
modeled  the  resource-based  practice 
expense  methodology  using  imputed 
anesthesia  RVUs  that  were  made 
comparable  to  other  physician  fee 
schedule  services.  As  a  result  of 
modeling  these  changes,  we  are 
incorporating  a  1.89  percent  reduction 
(0.9811)  to  the  anesthesia  fee  schedule 
conversion  factor.  We  are  incorporating 
an  additional  increase  of  0.2  percent 
(1.002)  to  accoimt  for  base  imit  revisions 
for  2002,  both  for  the  five-year  review 
and  for  the  alignment  of  CMS  base  units 
with  ASA  base  units.  All  other 
adjustments  (physician  fee  schedule 
update,  adjustment  for  5-year  review  of 
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physician  work,  adjustment  for  volume 
and  intensity  changes)  made  to  the 
anesthesia  fee  schedule  conversion 
factor  are  the  same  as  those  applied  to 
the  physician  fee  schedule.  To 
determine  the  anesthesia  fee  schedule 
conversion  factor  for  2002,  we  used  the 
following  figures: 

Table  20 


2001  Anesthesia  Conversion 
Factor 

2002  Update 

Practice  Expense  RVU  Adjust- 
ment for  2002 

Adjustment  for  Base  Unit  Align- 
ment   

5- Year  Review 

Volume  and  Intensity  Adjustment 

2003  Conversion  Factor 


$17.83 
0.9523 

0.9823 

1  0020 
0.9954 
0.9982 
$16.60 


X.  Provisions  of  the  Final  Rule 

The  provisions  of  this  final  rule 
restate  the  provisions  of  the  August 
2001  proposed  rule,  except  as  noted 
elsewhere  in  the  preamble.  Following  is 
a  highlight  of  the  changes  made  from 
the  proposed  rule: 

For  screening  glaucoma,  we  are 
revising  the  regulation  in  §  410.23(a)(2) 
to  read  "Eligible  beneficiary  means 
individuals  in  the  following  high  risk 
categories."  This  should  allow  us  to 
more  easily  add  high-risk  groups  by 
rulemaking  should  the  medical 
evidence  warrant  it. 

For  G0117  Glaucoma  Screening  for 
High  Risk  Patients  Fiunished  by  an 
Optometrist  or  Ophthalmologist,  we 
will  assign  0.45  work  RVUs,  .02 
malpractice  RVUs,  and  we  will 
crosswalk  practice  expense  inputs  from 
CPT  code  92012. 

For  G0118  Glaucoma  Screening  for 
High  Risk  Patients  Furnished  Under  the 
Direct  Supervision  of  an  Optometrist  or 
Ophthalmologist,  we  will  assign  0.17 
work  RVUs  and  0.01  malpractice  RVUs. 
For  practice  expense,  we  will  also 
crosswalk  this  code  to  CPT  code  92012. 

For  medical  nutrition  therapy,  we 
made  various  changes  in  response  to 
comments  received.  For  detailed 
information,  see  section  III.G. 

For  telehealth  services  section 
1834(m)(3)  of  the  Act  specifies  that 
sections  1842(b)(18)(A)  and  (B)  apply  to 
physicians  and  practitioners  receiving 
payment  for  telehealth  services  and  to 
originating  sites  receiving  a  facility  fee, 
in  the  same  manner  as  they  apply  to 
practitioners.  This  section  requires  that 
payment  for  these  services  may  only  be 
made  on  an  assignment-related  basis. 
We  did  not  reflect  this  provision  in  the 
proposed  rule.  Nonetheless,  because 
this  requirement  is  required  by  the  plain 
language  of  the  law  and  because  we  are 


without  discretion  with  respect  to  its 
application,  we  are  implementing  it  in 
this  final  rule  in  new  §  414.65(d). 

Other  Issues 

Included  in  the  comments  we 
received  were  issues  and  topics  that 
were  not  specifically  included  as 
proposals  in  the  August  2,  2001 
proposed  rule  such  as  coding  issues  on 
specific  services,  the  need  to  expand 
dissemination  of  information  on 
Medicare  benefits  and  a  variety  of  other 
topics.  While  we  do  not  address  these 
specifically  in  this  rule,  we  will  ensiu-e 
that  the  appropriate  CMS  components 
are  aware  of  the  concerns  expressed  and 
would  hope  that  these  concerns  can  be 
addressed  through  appropriate 
channels. 

XI.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  In  order  to  feirly 
evaluate  whether  an  information 
collection  should  be  approved  by  0MB, 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  §410.132  in  this 
document,  which  contains  information 
collection  requirements. 

Paragraph  (c)  of  this  section  requires 
a  referring  physician  or  practitioner  to 
maintain  referral  documentation  in  the 
beneficiary's  medical  record  for  each 
referral. 

We  believe  the  burden  associated 
with  these  provisions  is  exempt  in 
accordance  with  5  CFR  1320.3(b)(2) 
because  the  time,  effort,  and  financial 
resources  necessary  to  comply  with 
these  requirements  would  be  incurred 
by  referring  physicians  and  practitioners 
in  the  normal  course  of  business 
activities. 

If  you  conunent  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following: 


Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Information 
Services.  Information  Technology 
Investment  Management  Group,  Attn.: 
John  Burke.  CMS-1169-FC,  Room 
N2-14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

Office  of  Information  and  Regulator>' 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC 
20503,  Attn:  Allison  Evdt.  CMS  Desk 
Officer. 

Xn.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

Xin.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866,  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4),  the  Regulatory  Flexibility  Act  of 
1980  (RFA)  (Pub.  L.  96-354).  and 
Executive  Order  13132  of  August  4, 
1999  (Federalism). 

EO  12866  directs  agencies  to  assess 
costs  and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regidatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually).  While 
the  changes  in  the  Medicare  physician 
fee  schedule  are,  for  the  most  part, 
budget  neutral,  they  do  involve 
redistribution  of  Medicare  spending 
among  procediu^s  and  physician 
specialties.  The  redistributive  effect  of 
this  rule  on  any  particular  specialty  is 
in  our  estimate  likely  to  exceed  $100 
million  for  at  least  one  specialty  group. 
For  this  reason  we  are  considering  this 
a  major  economic  rule. 

However,  it  is  important  to  note,  as 
indicated  in  section  VII  of  this 
preamble,  the  physician  fee  update  for 
2002  under  section  1848(d)  of  the  Act  is 
-  4.8  percent  of  an  estimated  $41.2 
billion  in  physician  expenditures  for 
2001.  Even  though  the  physician  fee 
schedule  update  is  -  4.8  percent,  we 
project  that  the  total  Medicare 
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expenditures  for  physicians'  services 
will  increase  from  S41.2  billion  to  $41.7 
billion  in  2002. 

The  UMRA  also  requires  in  section 
202)  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  developing  any  rule  that 
may  result  in  expenditure  in  any  one 
year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  10  million  or  more. 
We  have  determined  that  this  rule  has 
no  consequential  effect  on  State,  local, 
or  tribal  governments.  We  believe  the 
private  sector  cost  of  this  rule  falls 
below  the  above-stated  threshold  as 
well. 

The  RFA  requires  that  we  analyze 
regulatory  options  for  small  businesses 
and  other  small  entities.  We  prepare  a 
Regulatory  Flexibility  Analysis  unless 
we  certify  that  a  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  analysis  must  include  a  justification 
concerning  the  reason  action  is  being 
taken,  the  kinds  and  number  of  small 
entities  the  rule  affects,  and  an 
explanation  of  any  meaningful  options 
that  achieve  the  objectives  and  lessen 
significant  adverse  economic  impact  on 
the  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

For  purposes  of  the  RFA,  all 
physicians  are  considered  to  be  small 
entities.  There  are  about  700,000 
physicians  and  other  practitioners  who 
receive  Medicare  payment  under  the 
physician  fee  schedule. 

For  the  purpose  of  EO  12866  and  the 
RFA  we  have  prepared  the  following 
analysis,  which,  together  with  the  rest  of 
this  preamble,  meets  all  four  assessment 
requirements.  It  explains  the  rationale 
for  and  purpose  of  the  rule,  details  the 
costs  and  benefits  of  the  rule,  analyzes 
alternatives,  and  presents  the  measures 
we  considered  to  minimize  the  burden 
on  small  entities. 


A.  5  Year  Review  of  Physician  Work  and 
Resource-Based  Practice  Expense 
Relative  Value  Units 

Revisions  in  physician  work  and 
resource-based  practice  expense  RVUs 
for  physicians'  services  are  required  by 
law  to  be  budget  neutral.  We  calculate 
total  payments  from  the  revisions  to 
work  and  practice  expense  relative 
value  units  such  that  total  payments  do 
not  change  more  than  $20  million  as  a 
result  of  the  revisions.  Increases  in 
payments  for  some  services  are 
necessarily  offset  by  decreases  in 
payments  for  other  services.  For 
revisions  to  physician  work  values  that 
are  occuring  as  part  of  the  5-year  review, 
we  are  making  a  budget  neutrality 
adjustment  to  the  physician  fee 
schedule  conversion  factor.  For  practice 
expense,  we  adjust  all  the  practice 
expense  RVUs  upwards  or  downwards 
to  meet  the  budget  neutrality 
requirement  in  the  statute.  This  means 
that  increases  in  practice  expense  RVUs 
for  some  services  will  be  offset  by 
corresponding  decreases  in  values  for 
other  services.  We  showed  the  impact  of 
proposed  changes  in  physician  work 
and  practice  expense  RVUs  in  our 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  on  August  2,  2001  (65 
FR  40397).  Table  21  shows  the  impact 
on  total  allowed  charges  by  specialty  of 
this  final  rule's  physician  work  and 
practice  expense  RVU  changes.  We  are 
showing  the  impact  of  the  proposed  rule 
changes  as  well  additional  changes  that 
are  occurring  as  a  result  of  this  final 
rule.  There  are  five  changes  we  are 
adopting  in  this  final  rule  that  result  in 
changes  to  the  impacts  displayed  in  the 
proposed  rule.  Table  21  incorporates 
additional  impacts  that  result  fi-om 
using  2000  utilization  data  to  determine 
the  resource-based  practice  expense 
RVUs.  This  change  has  a  very  modest 
effect  on  payment  for  nearly  all 
specialties.  Based  on  public  comments 
to  our  notice  of  proposed  rulemaking, 
w^  have  also  made  changes  to  physician 
work  RVUs  that  were  part  of  the  5-year 
review.  These  changes  will  increase 
payments  to  Gastronterology,  General 
Surgery,  Obstetrics  and  Gynecology  and 
Podiatry.  We  also  incorporated  revised 
physician  time  data  supplied  to  us  by 
the  Relative  Value  Update  Committee 
(RUG).  Relative  to  the  physician  times 
used  in  our  proposed  rule,  there  were 
slight  refinements  to  some  codes.  With 
the  exception  of  Nephrology,  the  new 
times  have  virtually  no  impact  on 
specialty  level  payments.  Nephrology 


payments  will  go  up  as  a  result  of  using 
new  physician  times  supplied  to  us  by 
the  RUG.  The  RUG  supplied  us  with  a 
time  of  186  minutes  for  the  highest 
volume  nephrology  procedure  code, 
90921.  This  compared  to  a  physician 
time  of  153  minutes  that  was  previously 
used.  Finally,  we  also  incorporated 
refinements  to  the  practice  expense 
inputs  that  are  being  recommended  by 
the  Practice  Expense  Advisory 
Gommittee  (PEAC)  and  the  RUG.  These 
changes  will  result  in  a  reduction  in 
average  payments  to  rheumatology  of 
about  6  percent.  This  occurs  primarily 
as  a  result  of  refinements  to  4  codes  that 
are  frequently  performed  by 
rheumatologists  (20610,  20550,  20605 
and  20600).  Based  on  the  PEAG  and 
RUG  comments,  we  made  changes  to  the 
practice  expense  inputs  that  result  in  a 
reduction  in  relative  payments  for  these 
procediue  codes.  Other  specialties  that 
will  experience  a  smaller  reduction  in 
payments  as  a  result  of  the  practice 
expense  refinements  for  2002  are 
Orthopedic  Surgery,  Podiatry  and 
Urology.  Since  the  changes  are  budget 
neutral,  the  reductions  in  practice 
expense  RVUs  will  be  offset  by 
increases  in  practice  expense,  payments 
that  will  be  broadly  distributed  among 
other  physician  specialties. 

Table  21  shows  the  impact  of  this 
final  rule  compared  to  the  proposed  rule 
that  was  published  on  August  2,  2001. 
We  note  that  the  table  shows  the  impact 
of  this  rule  only  and  does  not 
incorporate  practice  expense  changes 
from  three  other  final  rules,  November 
2,  1998  (63  FR  58895),  November  2, 

1999  (64  FR  59433)  and  November  1, 

2000  (65  FR  65377).  The  table  shows  the 
average  specialty  change  in  payments  in 
GY  2002  that  are  occurring  as  a  result 

of  this  final  rule  relative  to  what  would 
have  occurred  in  2002  had  this  rule  not 
been  published.  The  rule  shows  the 
redistributive  (or  relative)  change  in 
payments  among  specialties.  It  does  not 
show  the  absolute  average  change  in 
specialty  level  payments  from  2001  to 
2002  that  are  also  affected  by  the  final 
year  of  the  transition  to  resoiut:e-based 
practice  expense  RVUs  and  the 
physician  fee  schedule  update.  The 
transition  to  resource-based  RVUs  is 
complete  in  GY  2002  and  has  no  effect 
when  comparing  the  impact  on  GY  2002 
payments  before  and  after  changes  made 
in  this  final  rule.  The  physician  fee 
schedule  update  and  change  to  the 
conversion  factor  are  discussed  in 
sections  VII  and  IX,  respectively. 
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Table  21. — Impact  of  Physician  Work  and  Practice  Expense  Relative  Value  Unit  Changes— Final  Rule 

Compared  to  Proposed  Rule 


Specialty 


Allowed 

Proposed  rule 

Final  rule  im- 

charges 

impact 

pact 

(billions) 

(percent) 

(percent) 

$1.5 

1 

1 

0.3 

0 

0 

42 

0 

-1 

0.4 

0 

0 

1.6 

0 

0 

1.4 

1 

2 

1.0 

0 

0 

3.3 

0 

0 

1.2 

1 

3 

1.0 

0 

0 

2.0 

4 

4 

0.6 

0 

1 

7.1 

0 

1 

1.0 

0 

2 

0.9 

0 

0 

0.4 

0 

0 

1.2 

0 

1 

0.4 

1 

2 

3.9 

-1 

-1 

0.5 

0 

-3 

2.3 

0 

-1 

1.4 

1 

0 

0.6 

0 

1 

0.6 

3 

3 

0.2 

0 

1 

1.1 

1 

0 

1.1 

0 

0 

1.1 

0 

1 

0.7 

0 

-2 

3.3 

0 

-1 

0^ 

0 

-6 

0.7 

2 

0 

0.5 

1 

0 

1.3 

1 

1 

0.3 

2 

1 

Anesthesiology 

Cardiac  Surgery 

Cardiology 

Chiropractor  

Clinics  

Dermatology 

Emergency  Medicine  

Family  Practice 

Gastroenterology  

General  Practice 

General  Surgery  

Hematology  Oncology  .... 

Intemal  Medicine  

Nephrology 

Neurology 

Neurosurgery  

Nonphysician  Practitioner 
Obstetrics/Gynecology  .... 

Ophthalmology 

Optometrist  

Orthopedic  Surgery 

Other  Physician  

Otolaryngology 

Pathology  

Plastic  Surgery 

Podiatry 

Psychiatry  

Pulmonary 

Radiation  Oncology  

Radiology 

Rheumatology 

Suppliers  

Thoracic  Surgery  

Urology 

Vascular  Surgery  


Table  22,  titled  Impact  of  5-Year 
Review  and  Proposed  Ride  on  Medicare 
Payments  for  Selected  Procedures, 
shows  the  percentage  change  in  total 
payment  (in  GY  2002  physician  fee 
schedule  dollars)  for  selected  high- 
volume  procedures  that  result  fi-om 
changes  to  the  physician  work,  practice 
expense  and  malpractice  announced  in 
this  final  rule.  These  tables  reflect  the 


impact  of  this  final  rule  only  on  the 
fully  implemented  fee  schedule  amount. 
The  payments  in  these  colimms  are 
determined  using  a  conversion  factor 
$36.1992.  The  RVUs  used  for 
calculating  payment  in  the  "old" 
columns  are  fi-om  the  November  1,  2000 
final  rule.  The  RVUs  used  in  calculating 
payments  in  the  "new"  columns  are 
fi-om  this  final  nde.  By  using  the  same 


conversion  factor  of  $36.1992  to 
calculate  payments  in  both  the  "old" 
and  "new"  columns,  the  impact  of 
changes  to  the  RVUs  that  are  included 
in  this  final  rule  are  illustrated.  These 
tables  do  not  show  the  actual  impact  on 
payment  fi-om  2001  to  2002  that  are  also 
affected  by  the  final  year  of  the  practice 
expense  transition  and  physician  fee 
schedule  update. 


Table  22.— Impact  of  5  Year  Review  and  Proposed  Rule  on  Medicare  Payment  for  Selected  Procedures 


HCPCS 


MOD 


desc 


OM  non- 
facility 


New 

non- 

facHity 


Percent 
change 


Old 
facility 


New 
facility 


I  Percent 
I  change 


11721 
17000 
27130 
27236 
27244 
27447 
33533 
35301 
43239 
45385 
66821 
66984 
67210 


Debride  nail,  6  or  nfKxe  

Destroy  benign/premal  lesion 

Total  hip  replacement 

Treat  thigh  fracture 

Treat  thigh  fracture 

Total  kf>ee  replacement 

CABG,  arterial,  single 

Rechanneling  of  artery 

Upper  Gl  endoscopy,  biopsy 
Lesion  removal  colonoscopy  . 
After  cataract  laser  surgery  .. 
Cataract  surg  w/iol,  i  stage  .. 
Treatment  of  retinal  lesion  ... 


$40.18 

60.45 

NA 

NA 

NA 

NA 

NA 

NA 

281.99 

474.93 

217.56 

NA 

594.03 


$36.92 

62.62 

NA 

NA 

NA 

NA 

NA 

NA 

354.75 

571.22 

229.50 

NA 

603.08 


-8 

4 

NA 

NA 

NA 

NA 

NA 

NA 

26 

20 

6 

NA 

2 


$28  96 

32.58 

1,419.01 

1,088.87 

1.111.68 

1,483.08 

1.756.02 

1,107.33 

148.78 

283  44 

203.44 

660.27 

544  44 


$28.96 

0 

32  94 

1 

1,452.31 

2 

1,113.85 

2 

1.137.38 

2 

1.514.21 

2 

1,827.34 

4 

1,06136 

-4 

154.93 

4 

287.78 

2 

213.94 

5 

669.32 

1 

546.61 

0 
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Table  22.— Impact  of  5  Year  Review  and  Proposed  Rule  on  Medicare  Payment  for  Selected  Procedures— 

Continued 


HCPCS 


desc 


Id  non- 

New 

Percent 

Old 

New 

Percent 

acllity 

facility 

chsmge 

facility 

facility 

change 

9.05 

9.05 

0 

9.05 

9.05 

0 

11.22 

11.22 

0 

11.22 

11.22 

0 

84.34 

90.50 

7 

NA 

NA 

NA 

35.11 

43.44 

24 

35.11 

43.44 

24 

71.03 

80.72 

14 

71.03 

80.72 

14 

22.73 

35.48 

56 

22.73 

35.48 

56 

167.24 

167.96 

0 

167.24 

167.96 

0 

75.29 

74.93 

-1 

75.29 

74.93 

-1 

39.82 

40.54 

2 

39.82 

40.54 

2 

145.52 

144.80 

-1 

137.19 

137.19 

0 

96.65 

95.93 

-1 

91.22 

91.22 

0 

103.89 

103.53 

0 

98.82 

98  82 

0 

51.04 

51.04 

0 

46.33 

46.33 

0 

263.89 

273.30 

4 

263.89 

273.30 

4 

NA 

NA 

NA 

73.48 

76.38 

4 

124.16 

123.44 

-1 

87.60 

87.96 

0 

62.62 

61.18 

-2 

35.84 

35.84 

0 

89.77 

91.22 

2 

59.00 

58.64 

-1 

NA 

NA 

NA 

799.64 

790.59 

-1 

NA 

NA 

NA 

592.22 

584.26 

-1 

26.06 

25.34 

-3 

NA 

NA 

NA 

9.05 

9.05 

0 

9.05 

9.05 

0 

102.81 

99.91 

-3 

NA 

NA 

NA 

48.51 

48.14 

-1 

48.51 

48.14 

-1 

232.76 

230.59 

-1 

232.76 

230.59 

-1 

35.48 

35.48 

0 

30.77 

31.13 

1 

60.45 

61.54 

2 

45.61 

45.61 

0 

90.50 

91.95 

2 

69.50 

69.50 

0 

130.32 

130.68 

0 

102.81 

102.81 

0 

165.07 

166.15 

1 

136.11 

136.47 

0 

19.91 

20.27 

2 

8.69 

8.69 

0 

35.48 

36.20 

2 

23.17 

23.17 

0 

49.59 

50.32 

2 

34.03 

34.03 

0 

78.19 

78.91 

1 

55.75 

56.11 

1 

114.39 

115.84 

1 

90.14 

90.50 

0 

NA 

NA 

NA 

65.16 

65.16 

0 

NA 

NA 

NA 

107.87 

108.24 

0 

NA 

NA 

NA 

150.59 

150.95 

0 

NA 

NA 

NA 

32.58 

32.58 

0 

NA 

NA 

NA 

53.21 

53.57 

1 

NA 

NA 

NA 

76.02 

76.38 

1 

NA 

NA 

NA 

213.58 

214.66 

1 

NA 

NA 

NA 

64.07 

66.24 

3 

NA 

NA 

NA 

87.60 

90.86 

4 

46.33 

4706 

2 

32.94 

33.30 

1 

86.15 

87.24 

1 

67.69 

68.05 

1 

114.39 

115.84 

1 

90.14 

90.14 

0 

162.53 

164.34 

1 

133.21 

133.58 

0 

211.04 

212.85 

1 

176.65 

177.01 

0 

NA 

NA 

NA 

36.20 

34.75 

-4 

NA 

NA 

NA 

71.31 

69.86 

-2 

NA 

NA 

NA 

96.65 

95.20 

-2 

NA 

NA 

NA 

138.28 

136.83 

-1 

NA 

NA 

NA 

189.68 

188.60 

-1 

NA 

NA 

NA 

23.53 

21.72 

-8 

NA 

NA 

NA 

45.25 

43.44 

-4 

NA 

NA 

NA 

66.24 

64.80 

-2 

NA 

NA 

NA 

26.43 

26.43 

0 

NA 

NA 

NA 

59.37 

59.37 

0 

NA 

NA 

NA 

92.67 

92.67 

0 

NA 

NA 

NA 

144.43 

144.80 

0 

NA 

NA 

NA 

197.65 

198.37 

0 

NA 

NA 

NA 

98.46 

96.82 

0 

60.09 

70.23 

17 

60.09 

60.09 

0 

80.36 

95.57 

19 

80.36 

80.72 

0 

99.91 

118.73 

19 

99.91 

100.27 

0 

30.05 

40.18 

34 

30.05 

30.05 

0 

49.59 

61.90 

25 

49.59 

49.95 

1 

70.59 

84.34 

20 

70.59 

70.95 

1 

71010 

71020 

76091 

76091 

76092 

76092 

77427 

78465 

88305 

90801 

90806 

90807 

90862 

90921 

90935 

92004 

92012 

92014 

92980 

92982 

93000 

93010 

93015 

93307 

93510 

98941 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

99221 

99222 

99223 

99231 

99232 

99233 

99236 

99238 

99239 

99241 

99242 

99243 

99244 

99245 

99251 

99252 

99253 

99254 

99255 

99261 

99262 

99263 

99282 

99283 

99284 

99285 

99291 

99292 

99301 

99302 

99303 

99311 

99312 

99313 


26 
26 


Chest  x-ray 

Chest  x-ray  

Mammogram,  both  breasts  .... 
Mammogram,  both  breasts  .... 

Mammogram,  screening 

Mammogram,  screening 

Radiation  tx  management,  x5 

Heart  image  (3d),  multiple 

Tissue  exam  by  pathologist  ... 

Psy  dx  interview  

Psytx.  off,  45-50  min  

Psytx,  off,  45-50  min  w/e&m  .. 

Medication  management  

EBRD  related  services,  month 
Hemodialysis,  one  evaluation 

Eye  exam,  new  patient 

Eye  exam  established  pat 

Eye  exam  &  treatment  

Insert  intracoronary  stent  

Coronary  artery  dilation  

Electrocardiogram,  complete  .. 

Electrocardiogram  report 

Ccirdiovascular  stress  test 

Echo  exam  of  heart 

Left  heart  catheterization 

Cfliropraclic  manipulation  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  est  

Office/outpatient  visit,  est  

Office/outpatient  visit,  est  

Office/outpatient  visit,  est  

Office/outpatient  visit,  est 

Initial  hospital  care  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care 

Subsequent  hospital  care 

Subsequent  hospital  care 

Otiserv/hosp  same  date 

Hospital  discharge  day 

Hospital  discharge  day 

Office  consultation 

Office  consultation 

Office  consultation 

Office  consultation 

Office  consultation 

Initial  inpatient  consult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Follow-up  inpatient  consult 

Fdlow-up  inpatient  consult 

Follow-up  inpatient  consult 

EmergefKy  dept  visit 

Emergency  dept  visit 

Emergency  d&p\  visit 

Emergency  dejjt  visit 

Critical  care,  first  hour  , 

Critical  care,  addl  30  min  

Nursing  facility  care 

Nursing  facility  care 

Nursing  facility  care 

Nursing  fac  care,  subseq  

Nursing  fac  care,  sut)seq  

Nursing  fac  care,  subseq  


Federal  Register / Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations        55325 


Table  22.— Impact  of  5  Year  Review  and  Proposed  Rule  on  Medicare  Payment  for  Selected  Procedures— 

Continued 


HCPCS 

MOD 

DESC 

OWnon-       fj®* 

Percent 
change 

OW 

facility 

New 
facility 

Percent 
change 

99348  

Home  visit,  est  patient 

73.12          73.85 

1 
0 

NA 
NA 

NA 
NA 

NA 

99350  

Home  visit,  est  patient 

166.88 

166.52 

NA 

(In  two  different  places  above,  we 
indicate  that  the  tables  do  not  include 
the  effect  of  the  "final"  year  of  the 
practice  expense  transition.  While  we 
note  that  resource-based  practice 
expense  will  be  fully  implemanted  in 
2002,  our  expectation  is  that  we  would 
continue  to  make  refinements  that 
improve  the  practice  expense  relative 
value  units.  We  acknowledge  that  the 
efforts  of  the  PEAC  and  RUC  to  make 
useful  comments  on  practice  expense 
inputs  have  resulted  in  significant 
improvements  to  the  data  we  are  using 
to  determine  practice  expense  relative 
value  units.  The  refinements  we  have 
made  to  date  have  affected  hundreds  of 
procedure  codes  accounting  for  a  high 
percentage  of  Medicare  expenditures 
paid  under  the  physician  fee  schedule. 
Oiu  expectation  is  that  this  work  will 
continue  and  we  continue,  to  welcome 
comments  and  input  from  all  members 
of  the  public  interested  in  these  issues). 

B.  Nurse  Practitioners,  Physician 
Assistants,  and  Clinical  Nurse 
Specialists  Performing  Screening 
Sigmoidoscopies 

As  discussed  in  section  II.B.  of  the 
preamble,  this  regulation  will  expand 
the  list  of  practitioners  for  whose 
services  Medicarejnay  make  pa)rment 
for  screening  flexible  sigmoidoscopies 
to  include  niuse  practitioners,  physician 
assistants,  and  clinical  nurse  specialists, 
as  long  as  those  practitioners  meet 
applicable  Medicare  qualification 
requirements,  and  they  are  authorized  to 
perform  those  screening  services  under 
State  law.  At  present,  the  Medicare 
condition  of  coverage  for  screening 
flexible  sigmoidoscopies  Umits  coverage 
of  those  services  to  those  that  are 
performed  by  either  a  doctor  of 
medicine  or  osteopathy  (as  defined  in 
section  1861  (r)(l)  of  the  Act)  who  is 
authorized  under  State  law  to  perform 
the  examination. 

We  estimate  that  this  expansion  in  the 
scope  of  practitioners  who  can  receive 
Medicare  payment  for  screening  flexible 
sigmoidoscopies  will  increase 
beneficiary  access  to  these  screening 
services  and  will  result  in  an  increase  in 
the  number  of  covered  exams  that  are 
performed.  At  the  same  time,  we 
estimate  that  this  final  rule  will  result 


in  a  decrease  in  payments  that  are  made 
for  certain  screening  flexible 
sigmoidoscopies  because  they  will  be 
performed  by  niu^e  practitioners, 
physician  assistants,  and  clinical  nurse 
specialists,  since  services  they  provide 
are  paid  at  85  percent  of  the  amount  of 
payment  that  is  made  to  physicians  for 
the  same  screening  service.  Taking  these 
factors  into  account,  we  estimate  that 
this  provision  will  result  in  negligible 
additional  Medicare  program  costs.  For 
a  more  detailed  discussion  of  this 
provision  see  section  II.B.  of  this 
preamble. 

C.  Services  and  Supplies  Incident  to  a 
Physician 's  Professional  Services — 
Conditions 

Under  this  rule  auxiliary  personnel 
may  provide  services  incident  to  the 
services  of  physicians  (or  other 
practitioners)  who  supervise  them, 
regardless  of  the  employment 
relationship.  There  are  no  costs  or 
savings  to  the  Medicare  program 
associated  with  this  provision.  This 
provision  could  result  in  increased 
beneficiary  access  to  the  auxiliary 
personnel.  For  a  more  detailed 
discussion  of  this  provision  see  section 
n.C.  of  this  preamble. 

D.  Anesthesia  Services — Anesthesia 
Base  Units 

As  previously  discussed  in  section 
n.D.  of  the  preamble,  with  the  exception 
of  codes  00142  and  00147,  we  are  using 
the  same  anesthesia  base  unit  per 
anesthesia  code  as  the  ASA  provides  in 
its  uniform  relative  value  guide.  There 
are  eleven  codes  where  our  baSe  imit 
value  for  an  anesthesia  code  differed 
from  the  corresponding  ASA  base  unit. 
Using  the  ASA  base  units  resulted  in  an 
increase  for  8  codes  and  a  decrease  for 
3  codes.  New  and  revised  codes  starting 
in  CY  2000  and  for  subsequent  years  are 
evaluated  on  a  code-specific  basis  under 
our  usual  process  after  we  receive 
recommendations  from  the  RUC.  Thus, 
because  of  our  review  of  the  RUC 
recommendations,  there  could  be 
differences  between  the  ASA's  guide 
and  our  base  units  beginning  in  CY 
2000. 

We  have  determined  the  budget 
neutrality  impact  on  the  anesthesia  CF 


for  the  11  codes  for  which  CMS's  base 
units  are  equal  to  the  ASA's  base  units 
as  well  as  the  addition  of  19  new 
anesthesia  codes  in  CY  2002.  The 
impact  was  determined  by  estimating 
the  increase  or  decrease  in  base  units 
between  our  base  units  and  the  ASA's 
base  units  for  existing  codes  as  well  as 
the  increase  and  decrease  in  base  units 
between  the  new  2002  codes  and  the 
previous  codes  by  which  the  services 
would  have  been  reported.  This  results 
in  an  increase  of  approximately  .2 
percent  in  the  2002  anesthesia  CF.  For 
a  more  detailed  discussion  of  this 
provision  see  section  II. D.  of  this 
preamble. 

E.  Performance  Measurement  and 
Emerging  Technology  Codes 

As  previously  discussed  in  section 
lI.E.  of  the  preamble,  the  AMA  has 
developed  two  new  categories  of 
codes — performance  codes  and 
emerging  technology.  Allowing  the 
performance  measurement  code  to  be 
recorded  on  Medicare  billing  forms  will 
have  no  budgetary  impact  since  we  are 
not  proposing  payment  for  these  codes. 
We  are  allowing  for  carrier  pricing  of 
the  emerging  technology  codes. 

We  expect  that  the  emerging 
technology  codes  will  be  used 
infrequently  and  may  be  used  in  place 
of  "unlisted"  procedure  codes  that  are 
also  carrier-priced.  There  would  be  few. 
if  any.  Medicare  program  costs 
associated  with  this  proposal.  For  a 
more  detailed  discussion  of  this 
provision  see  section  II.E.  of  this 
preamble. 

F.  BIPA  Provisions  Included  in  This 
Final  Rule 

The  following  provisions  of  the  BIPA 
are  discussed  in  detail  in  section  III  of 
this  preamble.  This  final  rule  conforms 
the  regidations  text  to  the  BIPA 
provisions.  We  showed  the  anticipated 
costs  associated  with  the  BIPA 
provisions  in  our  August  2,  2001 
proposed  rule  (66  FR  40400).  We  are 
showing  that  same  table  again  in  table 
23  below. 
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,  Table  23.— Medicare  Cost  Estimates  for  BIPA  2000  Provisions 

I 

[In  millions] 


BIPA  provisions 

Biennial  Pelvic  Examinations 

Screening  Glaucoma  

Screening  Colonoscopy 

Screening  Mammography  .... 

Medical  Nutrition  

Telehealth  Services  

Indian  Health 


FY  2002 


FY  2003 


FY  2004 


FY  2005 


FY  2006 


Sec.  101 
Sec.  102 
Sec.  103 
Sec.  104 
Sec.  105 
Sec.  223 
Sec.  432 


10 
30 
40 
30 
20 
20 
60 


20 
50 
40 
40 
50 
30 
70 


20 
50 
30 
40 
60 
40 
80 


20 
60 
10 
40 
70 
50 
80 


20 
60 
10 
50 
70 
60 
90 


1.  Screening  Mammography 

As  discussed  in  section  III.A.  of  the 
preamble,  the  BIPA  eliminates  the 
statutorily  prescribed  payment  rate  for 
screening  mammography  and  specifies 
that  it  will  be  paid  under  the  physician 
fee  schedule  beginning  January  1,  2002. 
To  pay  for  the  professional  component 
of  the  screening  mammography,  we  are 
using  the  work  and  malpractice  RVUs 
that  have  been  established  for  unilateral 
diagnostic  mammography.  We  are 
establishing  the  practice  expense  RVUs 
for  the  professional  component  under 
the  resource-based  methodology.  The 
process  we  used  to  establish  the  practice 
expense  RVU  for  the  TC  is  described  in 
detail  in  section  III.A.  Currently,  we  pay 
for  screening  mammography  under 
section  1834(c)  of  the  Act.  Payment  for 
screening  mammography  under  that 
section  is  not  subject  to  the  budget 
neutrality  requirements  that  apply  to 
physician  fee  schedule  services  under 
section  1848(c)(2)(B)(ii)(II)  of  the  Act. 
However,  effective  January  1,  2002, 
screening  mammography  will  be  paid 
under  the  physician  fee  schedule  and, 
thus,  subject  to  the  budget  neutrality 
requirements  that  apply  to  physician  fee 
schedule  services.  We  will  include  the 
current  payment  amounts  for  screening 
mammography  in  aggregate  physician 
fee  schedule  payments  subject  to  the 
budget  neutrality  requirements.  As  a 
result,  the  BIPA  requirement  that  we 
pay  for  screening  mammography  under 
the  physician  fee  schedule  will  not 
result  in  an  increase  in  Medicare 
program  expenditures.  However,  the 
increase  in  payment  for  screening 
mammography  under  the  physician  fee 
schedule  will  be  included  in  the  budget 
neutrality  adjustments  that  apply  to 
physician  fee  schedule  services.  The 
BIPA  also  establishes  a  methodology  for 
determining  payment  for  certain  types 
of  new  technology  that  are  used  in 
providing  both  diagnostic  and  screening 
mammography  services.  The  statutory 
provisions  are  in  effect  from  April  1, 
2001  to  December  31,  2001.  The  statute 
gives  us  the  authority  to  determine 
whether  separate  codes  and  payment 


amounts.are  appropriate  for  screening 
and  diagnostic  mammography  services 
that  involve  use  of  a  new  technology  on 
or  after  January  1,  2002.  We  are 
establishing  several  new  codes  and  fee 
schedule  amounts  for  screening  and 
diagnostic  mammography  services  that 
involve  use  of  a  new  technology.  We 
believe  this  will  help  ensure  that  all 
Medicare  beneficiaries  have  access  to 
the  benefits  of  memunography,  including 
recent  advances  that  further  enhance  the 
clinical  capability  of  this  vital  health 
service  for  women.  The  BIPA  provisions 
related  to  new  technology 
mammography  will  result  in  the 
Medicare  program  costs  shown  in  Table 
23.  The  BIPA  makes  no  changes  to 
provisions  for  Medicare  coverage  of 
screening  mammography. 

2.  Screening  Pelvic  Examinations 

As  discussed  in  section  III.B.  of  the 
preamble,  section  101  of  the  BIPA 
provides  for  expanded  coverage  for 
screening  pelvic  examinations 
(including  a  clinical  breast  examination) 
furnished  on  or  after  July  1,  2001. 
Specifically,  the  revised  benefit  will 
allow  for  biennial  coverage  of  screening 
pelvic  examination  for  all  women  who 
do  not  qualify  under  the  law  for  annual 
coverage  of  such  tests.  We  estimate  that 
this  change  in  the  frequency  of  coverage 
for  certain  beneficiaries  will  result  in  an 
increase  in  Medicare  payments.  These 
payments  will  be  made  to  a  large 
number  of  physicians  and  other 
practitioners  who  provide  these  tests 
and  for  any  medically  necessary  follow- 
up  tests,  or  treatment  that  may  be 
required  as  a  result  of  the  increased 
frequency  of  coverage  of  these  tests. 
Medicare  program  expenditures 
associated  with  screening  pelvic 
examinations  have  been  included  in  the 
President's  budget  for  Medicare 
expenditures.  The  impact  of  this 
provision  is  shown  in  Table  23. 

3.  Screening  for  Glaucoma 

As  discussed  in  section  III.C.  of  the 
preamble,  section  102  of  the  BIPA 
authorizes  coverage  of  glaucoma 
screening  examinations  effective 


January  1,  2002,  subject  to  certain 
frequency  and  other  limitations.  We 
believe  sewices  provided  as  part  of 
glaucoma  screening  will  often  overlap 
with  other  services  a  physician  provides 
during  a  patient  encounter  that  is 
associated  with  a  higher  payment 
amount.  We  believe  that  physicians  will 
more  commonly  provide  glaucoma  tests 
in  conjunction  with  other  services  and 
will  rarely  provide  only  glaucoma 
screening  to  Medicare  patients.  Based 
on  the  projected  utilization  of  these 
screening  services  and  related  medically 
necessary  follow-up  tests  and  treatment 
that  may  be  required  for  the 
beneficiaries  screened,  we  estimate  that 
this  new  benefit  will  result  in  an 
increase  in  Medicare  payments.  These 
payments  will  be  made  to 
ophthalmologists  or  optometrists  who 
will  provide  these  screening  tests  and 
for  any  related  follow-up  tests  and 
treatment  that  may  be  required. 
Medicare  program  expenditures 
associated  with  the  BIPA  provision  that 
establishes  coverage  for  screening 
glaucoma  are  shown  in  Table  23.  The 
addition  of  the  screening  glaucoma 
benefit  will  allow  a  greater  number  of 
beneficiaries  access  to  a  preventive 
service. 

4.  Screening  Colonoscopy 

As  discussed  in  section  III.D.  of  the 
preamble,  section  103  of  the  BIPA 
amended  the  Act  to  add  coverage  of 
screening  colonoscopies  once  every  10 
years  for  individuals  not  at  high  risk  for 
colorectal  cancer.  We  estimate  that  this 
new  benefit  will  result  in  an  increase  in 
Medicare  payments.  These  payments 
will  be  made  to  practitioners  who  will 
provide  these  screening  tests  and  related 
follow-up  tests  and  treatment  that  may 
be  required.  The  addition  of  the 
screening  colonoscopy  benefit  will 
allow  beneficiaries  who  are  not  at  high 
risk  for  colorectal  cancer  greater  access 
to  preventive  services.  The  impact  of 
this  provision  is  shown  in  Table  23. 

5.  Medical  Nutrition  Therapy 

As  discussed  in  section  III.E.  of  the 
preamble,  section  105  of  the  BIPA 
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amended  the  Act  to  authorize  Medicare 
coverage  under  Part  B  of  medical 
nutrition  therapy  (MNT)  for 
beneficiaries  who  have  diabetes  or  renal 
disease,  effective  for  services  furnished 
on  or  after  January  1,  2002.  We  are 
implementing  this  provision  in  42  CFR 
at  part  410,  in  subpart  G.  Specifically, 
the  final  rule  discusses  the  education, 
experience,  and  licensing  requirements 
for  dietitians  or  nutritionists  furnishing 
the  service.  In  addition,  the  final  rule 
discusses  a  referral  requirement  and  the 
manner  by  which  the  medical  nutrition 
therapy  and  diabetes  outpatient  self- 
management  training  benefits  will  be 
coordinated  to  avoid  duplicate  payment. 
We  are  also  establishing  payment 
amoimts  for  these  services  imder  the 
physician  fee  schedule. 

We  estimate  that  this  new  benefit  will 
result  in  an  increase  in  Medicare 
payments.  These  payments  will  be  made 
to  dietitians  and  nutrition  professionals 
who  will  provide  these  diagnostic 
therapy  and  counseling  services.  Costs 
to  the  Medicare  program  associated  with 
this  provision  are  shown  in  Table  23. 

6.  Telehealth 

We  estimate  that  the  cost  of  providing 
office  or  other  outpatient  visits, 
consultation  services,  individual 
psychotherapy,  and  pharmacologic 
management  in  accordance  with  section 
223  of  the  BIPA  will  be  approximately 
$20  million  in  FY  2002  and 
approximately  $60  million  by  FY  2006, 
as  indicated  above  in  Table  23. 

This  final  rule  does  not  mandate  that 
entities  provide  consultation,  office  or 
other  outpatient  visits,  individual 
psychotherapy  or  pharmacological 
management  services  via  a 
telecommunications  system.  Thus,  this 
final  rule  will  not  require  entities  to 
purchase  telehealth  equipment  or  to 
acquire  the  telecommunications 
infrastructure  necessary  to  deliver  these 
services  via  a  telecommunications 
system.  Therefore,  this  final  rule  does 
not  impose  costs  associated  with 
starting  and  operating  a  telehealth 
network. 

7.  Indian  Health  Services 

As  discussed  in  section  III.G.  of  the 
preamble,  section  432  of  the  BIPA 
authorizes  payment  under  the  physician 
fee  schedule  to  physicians  and  certain 
practitioners  for  services  furnished  in  a 
hospital  and  an  ambulatory  care  clinic, 
whether  provider-based  or  free- 
standing, of  the  Indian  Health  Service 
effective  for  services  furnished  on  or 
after  July  1,  2001.  We  are  adding  a  new 
§  410.46  to  conform  our  regiilations  to 
the  statute.  Costs  to  the  Medicare 


program  for  this  BIPA  provision  are 
shown  in  Table  23. 

8.  Pathology  Services 

As  discussed  in  section  III.H.  of  the 
preamble,  in  the  November  2,  1999 
physician  fee  schedule  final  rule  (64  FR 
59381),  we  stated  that  we  would 
implement  a  policy  to  pay  only 
hospitals  for  the  TC  of  physician 
pathology  services  furnished  to  hospital 
inpatients.  Before  the  effective  date  of 
this  proposal,  any  independent 
laboratory  could  bill  the  carrier  under 
the  physician  fee  schedule  for  the  TC  of 
physician  pathology  to  a  hospital 
inpatient.  That  regulation  provided  that 
for  services  furnished  on  or  after 
January  1,  2001,  the  carriers  would  no 
longer  pay  claims  to  an  independent 
laboratory  imder  the  physician  fee 
schedule  for  the  TC  of  physician 
pathology  services  furnished  for 
hospital  inpatients.  Similar  treatment 
was  provided  under  the  hospital 
outpatient  prospective  payment  system 
for  the  TC  of  physician  pathology 
services  to  hospital  outpatients.  We 
delayed  implementation  of  this 
provision  for  one  year;  it  was  to  take 
effect  for  services  furnished  on  or  after 
January  1,  2001.  The  delay  was  intended 
to  allow  independent  laboratories  and 
hospitals  sufficient  time  to  negotiate 
arrangements. 

Section  542  of  the  BIPA  requires 
Medicare  to  continue  to  pay  for  the  TC 
of  physician  pathology  services  when  an 
independent  laboratory  furnishes  this 
service  to  an  inpatient  or  outpatient  of 
a  covered  hospital.  This  pro\ision 
applies  to  TC  services  furnished  during 
the  2-year  period  beginning  on  January 
1.  2001. 

-  In  the  November  2,  1999  final  rule,  we 
estimated  that  payment  under  the 
physician  fee  schedule  for  TC  billings 
by  independent  laboratories  would 
decrease  by  $6  million  per  year  if  the 
original  proposal  had  been  implemented 
on  January  1,  2001.  As  a  result  of  the 
BIPA,  these  savings  are  not  realized  for 
two  years. 

G.  Update  of  the  Codes  for  the  Physician 
Self-Referral  Prohibition 

As  discussed  in  section  VI  of  this 
preamble,  we  are  updating  the  list  of 
codes  used  to  define  certain  designated 
health  services  for  the  purposes  of 
section  1877  of  the  Act.  We  are  not 
making  any  substantive  change  to  the 
description  of  any  designated  health 
service  as  set  forth  in  the  January  4, 
2001  physician  self-referral  final  rule 
(66  FR  856).  Instead,  we  are  merely 
updating  our  list  of  codes  to  conform  to 
coding  changes  in  the  most  recent 
pubUcation  of  CPT  and  HCPCS  codes. 


For  this  reason,  v/e  certify  that  the 
changes  we  are  making  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  or 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  For  an 
in-depth  discussion  of  the  anticipated 
effects  of  the  recent  physician  self- 
referral  final  rule,^refer  to  the  regulator)' 
impact  statement  in  that  rule  as 
published  in  the  January'  4.  2001 
Federal  Register  (66  FR'856). 

H.  Budget-Neutrality 

The  increase  in  physician  work  RVUs 
will  necessitate  an  adjustment  to  meet 
the  statute's  budget  neutrality 
requirements.  We  are  reducing  the 
physician  fee  schedule  CF  by  -0.46 
percent  (CF  X  0.9954)  to  ensure  that  the 
increase  in  physician  work  RVUs 
remains  budget  neutral  across  all 
physician  fee  schedule  services.  Each 
year  since  the  fee  schedule  has  been 
implemented,  our  actuaries  have 
determined  any  adjustments  needed  to 
meet  the  budget-neutrality  requirement 
of  the  statute.  A  component  of  the 
actuarial  determination  of  budget- 
neutrality  involves  estimating  the 
impact  of  changes  in  the  volume  and 
intensity  of  physicians'  services 
provided  to  Medicare  beneficiaries  as  a 
result  of  the  proposed  changes  to 
relative  value  units.  Consistent  with  the 
provision  in  the  November  1998  final 
rule,  the  actuaries  would  use  a  model 
that  assumes  a  30  percent  volume-and- 
intensity  response  to  price  reductions. 
Based  on  the  practice  expense  changes 
that  will  occur  in  2002.  the  actuaries 
estimate  that  a  -0.18  (CF  X  0.9982) 
percent  adjustment  to  the  conversion 
factor  is  necessary  to  meet  the  budget 
neutrality  requirements  in  the  statute.  If 
the  assumed  volume  and  intensity  offset 
does  not  occur,  the  offset  applied  to  the 
RVUs  will  be,  in  essence,  returned 
because  there  will  be  a  future  year 
adjustment  to  the  physician  fee 
schedule  update. 

/.  Impact  on  Beneficiaries 

Although  changes  in  physicians' 
payments  when  the  physician  fee 
schedule  was  implemented  in  1992 
were  large,  we  detected  no  problems 
with  beneficiary  access  to  care. 
Furthermoie,  since  beginning  our 
transition  to  a  resource-based  practice 
expense  system  in  1999.  we  have  not 
found  that  there  are  problems  with 
beneficiary  access  to  care. 

/.  Federalism 

We  have  reviewed  this  proposed  rule 
under  the  threshold  criteria  of  EO 
13132,  Federalism,  and  we  have 
determined  that  the  proposed  rule  does 
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not  significantly  affect  the  rights,  roles, 
and  responsibilities  of  States. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Health  facilities.  Health 
professions,  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  410 

Health  facilities.  Health  professions, 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  411 

Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  414  \ 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  415 

Health  facilities.  Health  professions, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  and 
Medicaid  amends  42  CFR  chapter  IV  as 
follows: 


PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  hi  §405.534,  an  introductory 
paragraph  is  added  to  read  as  follows: 

S  405.534    Limitation  on  payment  for 
scraaning  mammography  services. 

The  provisions  in  paragraphs  (a),  (b), 
and  (c)  of  this  section  apply  for  services 
provided  from  January  1, 1991  until 
December  31,  2001.  Screening 
manunography  services  provided  after 
December  31,  2001  are  paid  under  the 
physician  fee  schedule  in  accordance 
with  §414.2  of  this  chapter. 
***** 

3.  In  §405.535,  the  section  heading  is 
revised  and  the  introductory  text  is 
amended  by  adding  two  sentences  to  the 
begiiming  to  read  as  follows: 

1405.535    Special  rule  for  nonparticlpating 
pitysicians  and  supptiars  furnishing 
screening  mammography  services  before 
January  1,2002. 

The  provisions  in  this  section  apply 
for  screening  mammography  services 


provided  from  January  1, 1991  until 
December  31,  2001.  Screening 
mammography  services  provided  after 
December  31,  2001  are  physician 
services  pursuant  to  §  414.2  of  this 
chapter  paid  under  the  physician  fee 
schedule.  *  *  * 


PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.3  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§410.3    Scope  of  benefits. 

(a)  *  *  * 

(1)  Medical  and  other  health  services 
such  as  physicians'  services,  outpatient 
services  furnished  by  a  hospital  or  a 
CAH,  diagnostic  tests,  outpatient 
physical  therapy  and  speech  pathology 
services,  rural  health  clinic  services. 
Federally  qualified  health  center 
services,  IHS,  Indian  tribe,  or  tribal 
organization  facility  services,  and 
outpatient  renal  dialysis  services. 
***** 

3.  Section  410.10  is  amended  by 
adding  paragraph  (x)  to  read  as  follows: 

$410.10    Medical  and  other  health 
services:  Included  services. 

*        *        *         *        * 

(x)  Services  of  physicians  and  other 
practitioners  furnished  in  or  at  the 
direction  of  an  IHS  or  Indian  tribal 
hospital  or  clinic. 

4.  Section  410.22  is  redesignated  as 
§410.21,  §410.23  is  redesignated  as 
§410.22,  and  a  new  §410.23  is  added  to 
read  as  follows: 

§  41 0.23    Screening  for  glaucoma: 
Conditions  for  and  limitations  on  coverage. 

(a)  Definitions:  As  used  in  this 
section,  the  following  definitions  apply: 

(1)  Direct  supervision  in  the  office 
setting  means  the  optometrist  or  the 
ophthalmologist  must  be  present  in  the 
office  suite  and  be  immediately 
available  to  furnish  assistance  and 
direction  throughout  the  performance  of 
the  procedure.  It  does  not  mean  the 
physician  must  be  present  in  the  room 
when  the  procedure  is  performed. 

(2)  Eligible  beneficiary  means 
individuals  in  the  following  high  risk 
categories: 

(i)  Individual  with  diabetes  mellitus; 
(ii)  Individual  with  a  family  history  of 
glaucoma;  or 


(iii)  African-Americans  age  50  and 
over. 

(3)  Screening  for  glaucoma  means  the 
following  procediu^s  furnished  to  an 
individual  for  the  early  detection  of 
glaucoma: 

(i)  A  dilated  eye  examination  with  an 
intraocular  pressure  measurement. 

(ii)  A  direct  ophthalmoscopy 
examination,  or  a  slit-lamp 
biomicroscopic  examination. 

(b)  Condition  for  coverage  of 
screening  for  glaucoma. 

Medicare  Part  B  pays  for  glaucoma 
screening  examinations  provided  to 
eligible  beneficiaries  as  described  in 
paragraph  (a)(2)  of  this  section  if  they 
are  furnished  by  or  under  the  direct 
supervision  in  the  office  setting  of  an 
optometrist  or  ophthalmologist  who  is 
legally  authorized  to  perform  these 
services  imder  State  law  (or  the  State 
regulatory  mechanism  provided  by  State 
law)  of  the  State  in  which  the  services 
are  furnished,  as  would  otherwise  be 
covered  if  furnished  by  a  physician  or 
incident  to  a  physician's  professional 
service. 

(c)  Limitations  on  coverage  of 
glaucoma  screening  examinations. 

(1)  Payment  may  not  be  made  for  a 
glaucoma  screening  examination  that  is 
performed  for  an  individual  who  is  not 
an  eligible  beneficiary  as  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  Payment  may  be  made  for  a 
glaucoma  screening  examination  that  is 
performed  on  an  individual  who  is  an 
eligible  beneficiary  as  described  in 
paragraph  (a)(2)  of  this  section,  after  at 
least  11  months  have  passed  following 
the  month  in  which  the  last  glaucoma 
screening  examination  was  performed. 

5.  In  §410.26,  paragraph  (b)  is 
redesignated  as  paragraph  (c),  paragraph 
(a)  is  redesignated  as  paragraph  (b)  and 
revised,  a  new  paragraph  (a)  is  added, 
and  newly  designated  paragraph  (c)  is 
amended  by  adding  a  paragraph 
heading: 

§  41 0.26    Services  and  supplies  Incident  to 
a  physician's  professional  service: 
CofKlitions. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Auxiliary  personnel  means  any 
individual  who  is  acting  under  the 
supervision  of  a  physician  (or  other 
practitioner),  regardless  of  whether  the 
individual  is  an  employee,  leased 
employee,  or  independent  contractor  of 
the  physician  (or  other  practitioner)  or 
of  the  same  entity  that  employs  or 
contracts  with  the  physician  (or  other 
practitioner). 

(2)  Direct  supervision  means  the  level 
of  supervision  by  the  physician  (or  other 
practitioner)  of  auxiliary  personnel  as 
defined  in  §410.32(b)(3)(ii). 
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(3)  Independent  contractor  means  an 
individual  who  performs  part-time  or 
full-time  work  for  which  the  individual 
receives  an  IRS-1099  form. 

(4)  Leased  employment  means  an 
employment  relationship  that  is 
recognized  by  applicable  State  law  and 
that  is  established  by  two  employers  by 
a  contract  such  that  one  employer  hires 
the  services  of  an  employee  of  the  other 
employer. 

(5)  Noninstitutional  setting  means  all 
settings  other  than  a  hospital  or  skilled 
nursing  facility. 

(6)  Practitioner  means  a  non- 
physician  practitioner  who  is 
authorized  by  the  Act  to  receive 
payment  for  services  incident  to  his  or 
her  own  services. 

(7)  Services  and  supplies  means  any 
services  or  supplies  (including  drugs  or 
biologicals  that  are  not  iisually  self- 
administered)  that  are  included  in 
section  1861{s)(2)(A)  of  the  Act  and  are 
not  specifically  listed  in  the  Act  as  a 
separate  benefit  included  in  the 
Medicare  program. 

(b)  Medicare  Part  B  pays  for  services 
and  supplies  incident  to  the  service  of 
a  physician  (or  other  practitioner). 

(1)  Services  and  supplies  must  be 
furnished  in  a  noninstitutional  setting  to 
noninstitutional  patients. 

(2)  Services  and  supplies  must  be  an 
integral,  though  incidental,  part  of  the 
service  of  a  physician  (or  other 
practitioner)  in  the  course  of  diagnosis 
or  treatment  of  an  injury  or  illness. 

(3)  Services  and  supplies  must  be 
commonly  furnished  without  charge  or 
included  in  the  bill  of  a  physician  (or 
other  practitioner). 

(4)  Services  and  supplies  must  be  of 
a  type  that  are  commonly  furnished  in 
the  office  or  clinic  of  a  physician  (or 
other  practitioner). 

(5)  Services  and  supplies  must  be 
furnished  under  the  direct  supervision 
of  the  physician  (or  other  practitioner). 
The  physician  (or  other  practitioner) 
directly  supervising  the  auxiliary 
personnel  need  not  be  the  same 
physician  (or  other  practitioner)  upon 
whose  professional  service  the  incident 
to  service  is  based. 

(6)  Services  and  supplies  must  be 
furnished  by  the  physician,  practitioner 
with  an  incident  to  benefit,  or  auxiliary 
personnel. 

(7)  A  physician  (or  other  practitioner) 
may  be  an  employee  or  an  independent 
contractor. 

(c)  Limitation.  *  *  * 

6.  In  §410.37.  paragraphs  (d),  (e)(2), 
and  (g)  are  revised  and  paragraph  (e)(3) 
is  added  to  read  as  follows: 


$410.37    Colorectal  cancer  screening 
tests:  Conditions  for  and  limitations  on 
coverage. 

***** 

(d)  Condition  for  coverage  of  flexible 
sigmoidoscopy  screening.  Medicare  Part 
B  pays  for  a  flexible  sigmoidoscopy 
screening  service  if  it  is  performed  by  a 
docfor  of  medicine  or  osteopathy  (as 
defined  in  section  1861(r)(l)  of  the  Act), 
or  by  a  physician  assistant,  niu'se 
practitioner,  or  clinical  niu'se  specialist 
(as  defined  in  section  1861(aa)(5)  of  the 
Act  and  §§  410.74,  410.75,  and  410.76) 
who  is  authorized  imder  State  law  to 
perform  the  examination. 

(e)  Limitations  on  coverage  of 

screening  flexible  sigmoidoscopies. 

•  •  * 

(2)  For  an  individual  50  years  of  age 
or  over,  except  as  described  in 
paragraph  (e)(3)  of  this  section,  payment 
may  be  made  for  screening  flexible 
sigmoidoscopy  after  at  least  47  months 
have  passed  following  the  month  in 
which  the  last  screening  flexible 
sigmoidoscopy  or,  as  provided  in 
paragraphs  (h)  and  (i)  of  this  section,  the 
last  screening  barium  enema  was 
performed. 

(3)  In  the  case  of  an  individual  who 
is  not  at  high  risk  for  colorectal  cancer 
as  described  in  paragraph  (a)(3)  of  this 
section  but  who  has  had  a  screening 
colonoscopy  performed,  payment  may 
be  made  for  a  screening  flexible 
sigmoidosocopy  only  after  at  least  119 
months  have  passed  following  the 
month  in  which  the  last  screening 
colonoscopy  was  performed. 
***** 

(g)  Limitations  on  coverage  of 
screening  colonoscopies.  (1)  Effective 
for  services  furnished  on  or  after 
January  1, 1998  through  June  30,  2001, 
payment  may  not  be  made  for  a 
screening  colonoscopy  for  an  individual 
who  is  not  at  high  risk  for  colorectal 
cancer  as  described  in  paragraph  (a)(3) 
of  this  section. 

(2)  Effective  for  services  furnished  on 
or  after  July  1,  2001,  except  as  described 
in  paragraph  (g)(4]  of  this  section, 
payment  may  be  made  for  a  screening 
colonoscopy  performed  for  an 
individual  who  is  not  at  high  risk  for 
colorectal  cancer  as  described  in 
paragraph  (a)(3)  of  this  section,  after  at 
least  119  months  have  passed  following 
the  month  in  which  the  last  screening 
colonoscopy  was  performed. 

(3)  Payment  may  be  made  for  a 
screening  colonoscopy  performed  for  an 
individual  who  is  at  high  risk  for 
colorectal  cancer  as  described  in 
paragraph  (a)(3)  of  this  section,  after  at 
least  23  months  have  passed  following 
the  month  in  which  the  last  screening 
colonoscopy  was  performed,  or,  as 


provided  in  paragraphs  (h)  and  (i)  of 
this  section,  the  last  screening  barium 
enema  was  performed. 

(4)  In  the  case  of  an  individual  who 
is  not  at  high  risk  for  colorectal  cancer 
as  described  in  paragraph  (a)(3)  of  this 
section  but  who  has  had  a  screening 
flexible  sigmoidoscopy  performed, 
payment  may  be  made  for  a  screening 
colonoscopy  only  after  at  least  47 
months  have  passed  following  the 
month  in  which  the  last  screening 
flexible  sigmoidoscopy  was  performed. 
***** 

7.  Section  410.46  is  added  to  read  as 
follows: 

$  41 0.46    Pliysician  and  ottter  practitioner 
services  furnished  in  or  at  ttw  direction  of 
an  IHS  or  Indian  tribal  hospital  or  clinic: 
Scope  and  conditions. 

(a)  Medicare  Part  B  pays,  in 
accordance  with  the  physician  fee 
schedule,  for  services  furnished  in  or  at 
the  direction  of  a  hospital  or  outpatient 
clinic  (provider-based  or  hee-standing) 
that  is  operated  by  the  Indian  Health 
Service  (IHS)  or  by  an  Indian  tribe  or 
tribal  organization  (as  those  terms  are 
defined  in  section  4  of  the  Indian  Health 
Care  Improvement  Act).  These  services 
are  subject  to  the  same  situations,  terms, 
and  conditions  that  would  apply  if  the 
services  were  furnished  in  or  at  the 
direction  of  a  hospital  or  clinic  that  is 
not  operated  by  IHS  or  by  an  Indian 
tribe  or  tribal  organization.  Payments 
include  health  professional  shortage 
areas  incentive  payments  when  the 
requirements  for  these  incentive 
payments  in  §414.42  of  this  chapter  are 
met. 

(b)  Payment  is  not  made  under  this 
section  to  the  extent  that  Medicare 
otherwise  pays  for  the  same  services 
under  other  provisions. 

(c)  Payment  is  made  under  these 
provisions  for  the  following  services: 

(1)  Services  for  which  payment  is 
made  under  the  physician  fee  schedule 
in  accordance  with  part  414  of  this 
chapter. 

(2)  Services  furnished  by  non- 
physician  practitioners  for  which 
payment  imder  Part  B  is  made  under  the 
physician  fee  schedule. 

(3)  Services  furnished  by  a  physical 
therapist  or  occupational  therapist,  for 
which  payment  under  Part  B  is  made 
under  the  physician  fee  Schedule. 

(d)  Payments  under  these  provisions 
will  be  paid  to  the  IHS  or  tribal  hospital 
or  clinic. 

8.  In  §410.56,  paragraphs  (b)(1),  the 
introductory  text  of  (b)(2),  and  (b)(3)  are 
revised  to  read  as  follows: 

$  41 0.56    Screening  pelvic  examinations. 
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(b)  *  *  * 

(1)  General  rule.  Except  as  specified 
in  paragraphs  (b)(2)  and  (b)(3)  of  this 
section.  pajTnent  may  be  made  for  a 
pelvic  examination  performed  on  an 
asymptomatic  woman  only  if  the 
individual  has  not  had  a  pelvic 
examination  paid  for  by  Medicare 
during  the  preceding  23  months 
following  the  month  in  which  her  last 
Medicare-covered  screening  pelvic 
examination  was  performed. 

(2)  More  frequent  screening  based  on 
high-risk  factors.  Subject  to  the 
limitation  as  specified  in  paragraph 
(b)(4)  of  this  section,  payment  may  be 
made  for  a  screening  pelvic  examination 
performed  more  frequently  than  once 
every  24  months  if  the  test  is  performed 
by  a  physician  or  other  practitioner 
specified  in  paragraph  (a)  of  this 
section,  and  there  is  evidence  that  the 
woman  is  at  high  risk  (on  the  basis  of 
her  medical  history  or  other  findings)  of 
developing  cervical  cancer  or  vaginal 
cancer,  as  determined  in  accordance 
with  the  following  risk  factors: 
***** 

(3)  More  frequent  screening  for 
women  of  childbearing  age.  Subject  to 
the  limitation  as  specified  in  paragraph 
(b)(4)  of  this  section,  payment  may  be 
made  for  a  screening  pelvic  examination 
performed  more  frequently  than  once 
every  24  months  if  the  test  is  performied 
by  a  physician  or  other  practitioner  as 
specified  in  paragraph  (a)  of  this  section 
for  a  woman  of  childbearing  age  who 
has  had  an  examination  that  indicated 
the  presence  of  cervical  or  vaginal 
cancer  or  other  abnormality  during  any 
of  the  preceding  3  years.  The  term 
"woman  of  childbearing  age"  means  a 
woman  who  is  premenopausal,  and  has 
been  determined  by  a  physician,  or  a 
qualified  practitioner,  as  specified  in 
paragraph  (a)  of  this  section,  to  be  of 
childbearing  age,  based  on  her  medical 
history  or  other  findings.      . 
***** 

9.  Section  410.78  is  revised  to  read  as 
follows: 

§  41 0.78    Office  and  ottter  outpatient  visits, 
consuttation,  individual  psychotherapy  and 
pharmacologic  management  via  an 
interactive  telecommunications  system. 

(a)  Definitions.  For  the  purposes  of 
this  section  the  following  definitions 
apply: 

fl)  Asynchmnous  store  and  forward 
technologies  means  the  transmission  of 
a  patient's  medical  information  from  an 
originating  site  to  the  physician  or 
practitioner  at  the  distant  site.  The 
physician  or  practitioner  at  the  distant 
site  can  review  the  medical  case  without 
the  patient  being  present.  An 
asynchronous  telecommunications 


system  in  single  media  format  does  not 
include  telephone  calls,  images 
transmitted  via  facsimile  machines  and 
text  messages  without  visualization  of 
the  patient  (electronic  mail). 
Photographs  visualized  by  a 
telecommunications  system  must  be 
specific  to  the  patient's  medical 
condition  and  adequate  for  furnishing  or 
confirming  a  diagnosis  and  or  treatment 
plan.  Dermatological  photographs,  for 
example,  a  photograph  of  a  skin  lesion, 
may  be  considered  to  meet  the 
requirement  of  a  single  media  format 
under  this  provision. 

(2)  Distant  site  means  the  site  at 
which  the  physician  or  practitioner 
delivering  the  service  is  located  at  the 
time  the  service  is  provided  via  a 
telecommunications  system. 

(3)  Interactive  telecommunications 
system  means  multimedia 
communications  equipment  that 
includes,  at  a  minimum,  audio  and 
video  equipment  permitting  two-way, 
real-time  interactive  communication 
between  the  patient  and  distant  site 
physician  or  practitioner.  Telephones, 
facsimile  machines,  and  electronic  mail 
systems  do  not  meet  the  definition  of  an 
interactive  telecommimications  system. 

(4)  Originating  site  means,  for 
purposes  of  a  consultation,  office  or 
other  outpatient  visit,  individual 
psychotherapy,  or  pharmacologic 
management  via  an  interactive 
telecommunications  system,  the 
location  of  an  eligible  Medicare 
beneficiary  at  the  time  the  service  being 
furnished  via  a  telecommunications 
system  occurs.  For  asynchronous  store 
and  forward  telecommimications 
technologies,  the  only  originating  sites 
are  Federal  telemedicine  demonstration 
programs  conducted  in  Alaska  or 
Hawaii. 

(b)  General  rule.  Medicare  Part  B  pays 
for  office  and  other  outpatient  visits, 
professional  consultation,  individual 
psychotherapy,  and  pharmacologic 
management  furnished  by  means  of  an 
interactive  telecommunications  system 
if  the  following  conditions  are  met: 

(1)  The  physician  or  practitioner  at 
the  distant  site  must  be  licensed  to 
provide  the  service  under  State  law. 
When  the  physician  or  practitioner  at 
the  distant  site  is  licensed  under  State 
law  to  provide  a  covered  telehealth 
service  (that  is,  professional 
consultations,  office  and  other 
outpatient  visits,  individual 
psychotherapy,  and  pharmacologic 
management),  he  or  she  may  bill  for, 
and  receive  payment  for,  this  service 
when  delivered  via  a 
telecommunications  system. 

(2)  The  practitioner  at  the  distant  site 
is  one  of  the  following: 


(i)  A  physician  as  described  in 
§410.20. 

(ii)  A  physician  assistant  as  described 
§410.74. 

(iii)  A  nurse  practitioner  as  described 
in  §410.75. 

(iv)  A  clinical  nurse  specialist  as 
described  in  §  410.76. 

(v)  A  nurse-midwife  as  described  in 
§410.77. 

(vi)  A  clinical  psychologist  as 
described  in  §410.71. 

(vii)  A  clinical  social  worker  as 
described  in  §410.73. 

(3)  The  services  are  furnished  to  a 
beneficiary  at  an  originating  site,  which 
is  one  of  the  following: 

(i)  The  office  of  a  physician  or 
practitioner. 

(ii)  A  critical  access  hospital  (as 
described  in  section  1861(mm)(l)  of  the 
Act). 

(iii)  A  rural  health  clinic  (as  described 
in  section  1861(aa)(2)  of  the  Act). 

(iv)  A  Federally  qualified  health 
center  (as  defined  in  section  1861(aa)(4) 
of  the  Act). 

(v)  A  hospital  (as  defined  in  section 
1861(e)  of  the  Act). 

(4)  Originating  sites  must  be  located 
in  either  a  rural  health  professional 
shortage  area  as  defined  under  section 
332(a)(1)(A)  of  the  Public  Health  Service 
Act  (42  U.S.C.  254e(a)(l)(A))  or  in  a 
county  that  is  not  included  in  a 
Metropolitan  Statistical  Area  as  defined 
in  section  1886(d)(2)(D)  of  the  Act. 
Entities  participating  in  a  Federal 
telemedicine  demonstration  project  that 
have  been  approved  by,  or  receive 
funding  from,  the  Secretary  as  of 
December  31,  2000  qualify  as  an  eligible 
originating  site  regardless  of  geographic 
location. 

(5)  The  medical  examination  of  the 
patient  is  imder  the  control  of  the 
physician  or  practitioner  at  the  distant 
site. 

(c)  Telepresenter  not  required.  A 
telepresenter  is  not  required  as  a 
condition  of  payment  imless  a 
telepresenter  is  medically  necessary  as 
determined  by  the  physician  or 
practitioner  at  the  distant  site. 

(d)  Exception  to  the  interactive 
telecommunications  system 
requirement.  For  Federal  telemedicine 
demonstration  programs  conducted  in 
Alaska  or  Hawaii  only.  Medicare 
payment  is  permitted  for  telehealth 
when  asynchronous  store  and  forward 
technologies,  in  single  or  multimedia 
formats,  are  used  as  a  substitute  for  an 
interactive  telecommunications  system. 

(e)  Limitation.  A  clinical  psychologist 
and  a  clinical  social  worker  may  bill 
and  receive  payment  for  individual 
psychotherapy  via  a 
telecommunications  system,  but  may 
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not  seek  payment  for  medical  evaluation 
and  management  services. 

10.  A  new  subpart  G  is  added  to  read 
as  follows: 

Subpart  G — Medical  Nutrition  Therapy 

Sec. 

410.130  Definitions. 

410.132  Medical  nutrition  therapy. 

410.134  Provider  qualifications. 

Subpart  G— Medical  Nutrition  Therapy 

§410.130    Definitions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

Chronic  renal  insufficiency  means  the 
stage  of  renal  disease  associated  with  a 
reduction  in  renal  function  not  severe 
enough  to  require  dialysis  or 
transplantation  (glomerular  filtration 
rate  [GFR]  13-50  ml/min/1.73m2). 

Diabetes  means  diabetes  mellitus 
consisting  of  two  types.  Type  1  is  an 
autoimmune  disease  that  destroys  the 
beta  cells  of  the  pancreas,  leading  to 
insulin  deficiency.  Type  2  is  familial 
hyperglycemia  that  occurs  primarily  in 
adults  but  can  also  occur  in  children 
and  adolescents.  It  is  caused  by  an 
insulin  resistance  whose  etiology  is 
multiple  and  not  totally  understood. 
Gestational  diabetes  is  any  degree  of 
glucose  intolerance  with  onset  or  first 
recognition  during  pregnancy.  The 
diagnostic  criterion  for  a  diagnosis  of 
diabetes  for  a  fasting  glucose  tolerance 
test  is  greater  than  or  equal  to  126  mg/ 
dL. 

Episode  of  care  means  services 
covered  in  a  12-month  time  period 
when  coordinated  with  initial  diabetes 
self-management  training  (DSMT)  and 
one  calendar  year  for  each  year 
thereafter,  starting  with  the  assessment 
and  including  all  covered  interventions 
based  on  referral(s)  from  a  physician  as 
specified  in  §  410.132(c).  The  time 
period  covered  for  gestational  diabetes 
extends  only  imtil  the  pregnancy  ends. 

Medical  nutrition  therapy  services 
means  nutritional  diagnostic, 
therapeutic,  and  counseling  services 
provided  by  a  registered  dietitian  or 
nutrition  professional  for  the  purpose  of 
managing  diabetes  or  a  renal  disease. 

Physician  means  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to 
practice  medicine  and  surgery  by  the 
State  in  which  he  or  she  performs  such 
function  or  action  (including  a 
physician  within  the  meaning  of  section 
of  1101(a)(7)  of  the  Act). 

Renal  disease  means  chronic  renal 
insufficiency,  end-stage  renal  disease 
when  dialysis  is  not  received,  or  the 
medical  condition  of  a  beneficiary  for  36 
months  after  kidney  transplant. 

Treating  physician  means  the  primary 
care  physician  or  specialist  coordinating 


care  for  the  beneficiary  with  diabetes  or 
renal  disease. 

§  41 0.1 32    Medical  nutrition  therapy. 

(a)  Conditions  for  coverage  ofMNT 
services.  Medicare  Part  B  pays  for  MNT 
services  provided  by  a  registered 
dietitian  or  nutrition  professional  as 
defined  in  §410.134  when  the 
beneficiary  is  referred  for  the  service  by 
the  treating  physician.  Services  covered 
consist  of  face-to-face  nutritional 
assessments  and  interventions  in 
accordance  with  nationally  accepted 
dietary  or  nutritional  protocols. 

(b)  Limitations  on  coverage  of  MNT 
services. 

(1)  MNT  services  based  on  a  diagnosis 
of  renal  disease  as  described  in  this 
subpart  are  not  covered  for  beneficiaries 
receiving  maintenance  dialysis  for 
which  payment  is  made  under  section 
1881  of  the  Act. 

(2)  A  beneficiary  may  only  receive  the 
maximum  number  of  hours  covered 
under  the  DSMT  benefit  for  both  DSMT 
and  MNT  during  the  initial  DSMT 
training  period  unless  additional  hours 
are  determined  to  be  medically 
necessary  under  the  national  coverage 
determination  process. 

(3)  In  years  when  the  beneficiary  is 
eligible  for  MNT  and  follow-up  DSMT, 
the  beneficiary  may  only  receive  the 
maximum  number  of  hours  covered 
under  MNT  imless  additional  hours  are 
determined  to  be  medically  necessary 
under  the  national  coverage 
determination  process. 

(4)  If  a  beneficiary  has  both  diabetes 
and  renal  disease,  the  beneficiary  may 
only  receive  the  maximum  number  of 
hours  covered  under  the  renal  MNT 
benefit  in  one  episode  of  care  unless  he 
or  she  is  receiving  initial  DSMT 
services,  in  which  case  the  beneficiary 
would  receive  whichever  is  greater. 

(5)  An  exception  to  the  maximum 
number  of  hours  in  (b)(2),  (3),  and  (4)  of 
this  section  may  be  made  when  the 
treating  physician  determines  that  there 
is  a  change  of  diagnosis,  medical 
condition,  or  treatment  regimen  related 
to  diabetes  or  renal  disease  that  requires 
a  change  in  MNT  during  an  episode  of 
care. 

(c)  Referrals.  Referral  may  only  be 
made  by  the  treating  physician  when 
the  beneficiary  has  been  diagnosed  with 
diabetes  or  renal  disease  as  defined  in 
this  subpart  with  documentation 
maintained  by  the  referring  physician  in 
the  beneficiary's  medical  record. 
Referrals  must  be  made  for  each  episode 
of  care  and  any  additional  assessments 
or  interventions  required  by  a  change  of 
diagnosis,  medical  condition,  or 
treatment  regimen  during  an  episode  of 
care. 


1410.134    Provider  qualifications. 

For  Medicare  Part  B  coverage  of  MNT, 
only  a  registered  dietitian  or  nutrition 
professional  may  provide  the  services. 
"Registered  dietitian  or  nutrition 
professional"  means  an  individual  who. 
on  or  after  December  22,  2000: 

(a)  Holds  a  bachelor's  or  higher  degree 
granted  by  a  regionally  accredited 
college  or  university  in  the  United 
States  (or  an  equivalent  foreign  degree) 
with  completion  of  the  academic 
requirements  of  a  program  in  nutrition 
or  dietetics  accredited  by  an  appropriate 
national  accreditation  organization 
recognized  for  this  purpose. 

(b)  Has  completed  at  least  900  hours 
of  supervised  dietetics  practice  under 
the  supervision  of  a  registered  dietitian 
or  nutrition  professional. 

(c)  Is  licensed  or  certified  as  a 
dietitian  or  nutrition  professional  by  the 
State  in  which  the  services  are 
performed.  In  a  State  that  does  not 
provide  for  licensure  or  certification,  the 
individual  will  be  deemed  to  have  met 
this  requirement  if  he  or  she  is 
recognized  as  a  "registered  dietitian"  by 
the  Commission  on  Dietetic  Registration 
or  its  successor  organization,  or  meets 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section. 

(d)  Exceptions. 

(i)  A  dietitian  or  nutritionist  licensed 
or  certified  in  a  State  as  of  December  21 , 
2000  is  not  required  to  meet  the 
requirements  of  (a)  and  (b)  of  this 
section. 

(ii)  A  "registered  dietician"  in  good 
standing,  as  recognized  by  the 
Commission  of  Dietetic  Registration  or 
its  successor  organization,  is  deemed  to 
have  met  the  requirements  of  (a)  and  (b) 
of  this  section. 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  UMITATIONS  ON 
MEDICARE  PAYMENT 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §411.15,  paragraph  (a)(1)  is 
revised,  and  a  new  paragraph  (k)(10)  is 
added  to  read  as  follows: 

§411.15    Particular  services  excluded  from 
coverage. 

***** 

(a)*  •  * 

(1)  Examinations  performed  for  a 
purpose  other  than  treatment  or 
diagnosis  of  a  specific  illness, 
symptoms,  complaint,  or  injury,  except 
for  screening  mammography,  colorectal 
cancer  screening  tests,  screening  pelvic 
examinations,  prostate  cancer  screening 
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tests,  or  glaucoma  screening  exams  that 
meet  the  criteria  specified  in  paragraphs 
(k)(6)  through  (k)(10]  of  this  section. 


(k)*  *  *  , 

(10)  In  the  case  of  screening  exams  for 
glaucoma,  for  the  purpose  of  early 
detection  of  glaucoma,  subject  to  the 
conditions  and  limitations  specified  in 
§410.23  of  this  chapter. 


PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1871.  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
1395hh.  and  1395rr(b)(l)). 

2.  In  414.2,  the  definition  of 
"Physician  services"  is  amended  by 
adding  a  new  paragraph  (8)  to  read  as 
follows: 


$41 4.2    Definitions. 


Physician  Services  *  *  *  i 
(8)  Screening  manunography  services. 
***** 

3.  A  new  §414.64  is  added  to  read  as 
follows:  I 

$  41 4.64    Payment  for  medical  nutrition 
therapy. 

(a)  Payment  under  the  physician  fee 
schedule.  Medicare  payment  for 
medical  nutrition  therapy  is  made  under 
the  physician  fee  schedule  in 
accordance  with  subpart  B  of  this  part. 
Payment  to  non-physician  professionals, 
as  specified  in  paragraph  (b)  of  this 
section,  is  the  lesser  of  the  actual 
charges  or  80  percent  of  85  percent  of 
the  physician  fee  schedule  amount. 

(b)  To  whom  payment  may  be  made. 
Payment  may  be  made  to  a  registered 
dietician  or  nutrition  professional 
qualified  to  furnish  medical  nutrition 
therapy  in  accordance  with  part  410, 
subpart  G  of  this  chapter. 

(c)  Effective  date  of  payment. 
Medicare  pays  suppliers  of  medical 
nutrition  therapy  on  or  after  the 
effective  date  of  enrollment  of  the 
supplier  at  the  carrier. 

(a)  Limitation  on  payment.  Payment  is 
made  only  for  documented  nutritional 
therapy  sessions  actually  attended  by 
the  beneficiary. 

(e)  Other  conditions  for  fee-for-service 
payment.  Payment  is  made  only  if  the 
beneficiary: 

(1)  Is  not  an  inpatient  of  a  hospital, 
SNF,  nursing  home,  or  hospice. 

(2)  Is  not  receiving  services  in  an 
RHC,  FQHC  or  ESRD  dialysis  facility. 

4.  Section  414.65  is  revised  to  read  as 
follows: 


§  41 4.65    Payment  for  office  or  other 
outpatient  visits,  consultation,  individual 
psychotherapy,  and  pharmacologic 
management  via  interactive 
telecommunications  systems. 

(a)  Professional  service.  Medicare 
payment  for  the  professional  service  via 
an  interactive  telecommunications 
system  is  made  according  to  the 
following  limitations: 

Cl)  The  Medicare  payment  amount  for 
office  or  other  outpatient  visits, 
consultation,  individual  psychotherapy, 
and  pharmacologic  management  via  an 
interactive  telecommunications  system 
is  equal  to  the  current  fee  schedule 
amount  applicable  to  services  of  the 
physician  or  practitioner. 

(2)  Only  the  pliysician  or  practitioner 
at  the  distant  site  may  bill  and  receive 
payment  for  the  professional  service  via 
an  interactive  telecommunications 
system. 

(3)  Payments  made  to  the  physician  or 
practitioner  at  the  distant  site,  including 
deductible  and  coinsurance,  for  the 
professional  service  may  not  be  shared 
with  the  referring  practitioner  or 
telepresenter. 

(b)  Originating  site  facility  fee.  For 
office  or  other  outpatient  visits, 
consultation,  individual  psychotherapy, 
or  pharmacologic  management  services 
delivered  via  an  interactive 
telecommunications  system  furnished 
on  or  after  October  1,  2001: 

(1)  For  services  furnished  on  or  after 
October  1,  2001  through  December  31, 
2002,  the  payment  amount  to  the 
originating  site  is  the  lesser  of  the  actual 
charge  or  the  originating  site  facility  fee 
of  $20.  For  services  furnished  on  or  after 
January  1  of  each  subsequent  year,  the 
facility  fee  for  the  originating  site  will 
be  updated  by  the  Medicare  Economic 
Index  (MEI)  as  defined  in  section 
1842(i)(3)oftheAct. 

(2)  Only  the  originating  site  may  bill 
for  the  originating  site  facility  fee  and 
only  on  an  assignment-related  basis. 
The  distant  site  physician  or 
practitioner  may  not  bill  for  or  receive 
payment  for  facility  fees  associated  with 
the  professional  service  furnished  via  an 
interactive  telecommunications  system. 

(c)  Deductible  and  coinsurance  apply. 
The  payment  for  the  professional 
service  and  originating  site  facility  fee  is 
subject  to  the  coinsurance  and 
deductible  requirements  of  sections 
1833(a)(1)  and  (b)  of  the  Act. 

(d)  Assignment  required  for 
physicians,  practitioners,  and 
originating  sites.  Payment  to  physicians, 
practitioners,  and  originating  sites  is 
made  only  on  an  assignment-related 
basis. 

(e)  Sanctions.  A  distant  site 
practitioner  or  originating  site  facility 


may  be  subject  to  the  applicable 
sanctions  provided  for  in  chapter  IV, 
part  402  and  chapter  V,  parts  1001, 
1002,  and  1003  of  this  title  if  he  or  she 
does  any  of  the  following: 

(1)  Knowingly  and  willfully  bills  or 
collects  for  services  in  violation  of  the 
limitation  of  this  section. 

(2)  Fails  to  timely  correct  excess 
charges  by  reducing  the  actual  charge 
billed  for  the  service  in  an  amount  that 
does  not  exceed  the  limiting  charge  for 
the  service  or  fails  to  timely  refund 
excess  collections. 

(3)  Fails  to  submit  a  claim  on  a 
standard  form  for  services  provided  for 
which  payment  is  made  on  a  fee 
schedule  basis. 

(4)  Imposes  a  charge  for  completing 
and  submitting  the  standard  claims 
form. 

PART  415— SERVICES  FURNISHED  BY 
PHYSICIANS  IN  PROVIDERS. 
SUPERVISING  PHYSICIANS  IN 
TEACHING  SETTINGS,  AND 
RESIDENTS  IN  CERTAIN  SETTINGS 

1.  The  authority  citation  for  part  415 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh}. 

2.  Section  415.130  is  amended  by: 

A.  Redesignating  paragraphs  (a),  (b), 
and  (c)  as  paragraphs  (b),  (c),  and  (d). 

B.  Adding  a  new  paragraph  (a). 

C.  Amending  newly  designated 
paragraph  (b)(3)  by  removing  the 
reference  "paragraph  (b)"  and  adding 
"paragraph  (c)"  in  its  place. 

D.  Amending  newly  designated 
paragraph  (b)(4)  by  removing  the 
reference  "paragraphs  (b)(1),  (b)(3),  and 
(b)C4)"  and  adding  "paragraphs  (c)(1), 
(c)(3),  and  (c)(4)"  in  their  place. 

E.  Revising  newly  designated 
paragraph  (d). 

$  41 5.1 30    Conditions  for  payment: 
Physician  pathology  services. 

(a)  Definitions.  The  following 
definitions  are  used  in  this  section. 

(1)  Covered  hospital  means,  with 
respect  to  an  inpatient  or  an  outpatient, 
a  hospital  that  had  an  arrangement  with 
an  independent  laboratory  that  was  in 
effect  as  of  July  22.  1999,  under  which 

a  laboratory  furnished  the  technical 
component  of  physician  pathology 
services  to  fee-for-service  Medicare 
beneficiaries  who  were  hospital 
inpatients  or  outpatients,  and  submitted 
claims  for  pajrment  for  this  technical 
component  directly  to  a  Medicare 
carrier. 

(2)  Fee-for-service  Medicare 
beneficiaries  means  those  beneficiaries 
who  are  entitled  to  benefits  under  Part 
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A  or  are  enrolled  under  Part  B  of  Title 
XVIII  of  the  Act  or  both  and  are  not 
enrolled  in  any  of  the  following: 

(i)  A  Medicare+Choice  plan  under 
Part  C  of  Title  XVUI  of  the  Act. 

(ii)  A  plan  offered  by  an  eligible 
organization  under  section  1876  of  the 
Act: 

(iii)  A  program  of  all-inclusive  care 
for  the  elderly  (PACE)  under  1894  of  the 
Act;  or 

(iv)  A  social  health  maintenance 
organization  (SHMO)  demonstration 
project  established  imder  section 
4018(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987. 
***** 

(d)  Physician  pathology  services 
furnished  by  an  independent  laboratory. 
The  technical  component  of  physician 
pathology  services  furnished  by  an 
independent  laboratory  to  a  hospital 
inpatient  or  outpatient  before  January  1, 
2001  may  be  paid  to  the  laboratory  on 
a  fee  schedule  basis.  After  December  31, 
2000  but  before  January  1,  2003,  if  an 
independent  laboratory  furnishes  the 
technical  component  of  a  physician 
pathology  service  to  a  fee-for-service 
Medicare  beneficiary  who  is  an 
inpatient  or  outpatient  of  a  covered 
hospital,  the  carrier  will  treat  the 
technical  component  as  a  service  for 
which  payment  will  be  made  to  the 
laboratory  under  the  physician  fee 
schedule.  For  these  two  years  the 
service  will  not  be  treated  as  an 
inpatient  hospital  service  for  which 
payment  is  made  to  the  hospital  under 
section  1886(d)  of  the  Act  or  as  an 
outpatient  hospital  service  for  which 
payment  is  made  to  the  hospital  under 
section  1833(t)  of  the  Act.  After 
December  31,  2002.  the  technical 
component  for  physician  pathology 
services  furnished  by  an  independent 
laboratory  to  a  hospital  inpatient  or 
outpatient  is  paid  only  to  the  hospital. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  October  22,  2001. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  Sr 
Medicaid  Services. 

Approved:  October  24,  2001. 
Tommy  G.  Thompson, 
Secretary. 

Note:  These  addenda  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Addendum  A — Explanation  and  Use  of 
Addenda  B 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  2002.  Addendum 
B  contains  the  RVUs  for  work,  non- 


facility  practice  expense,  facility 
practice  expense,  and  malpractice 
expense,  and  other  information  for  all 
services  included  in  the  physician  fee 
schedule. 

Addendum  B — 2002  Relative  Value 
Units  and  Related  Information  Used  in 
Determining  Medicare  Payments  for 
2002 

This  addendum  contains  the 
following  information  for  each  CPT 
code  and  alphanumeric  HCPCS  code, 
except  for  alphaniuneric  codes 
beginning  with  B  (enteral  and  parenteral 
therapy),  E  (durable  medical 
equipment),  K  (temporary  codes  for 
nonphysicians'  services  or  items),  or  L 
(orthotics),  and  codes  for 
anesthesiology. 

1.  CPT/HCPCS  code.  This  is  the  CPT 
or  alphaniuneric  HCPCS  number  for  the 
service.  Alphanumeric  HCPCS  codes  are 
included  at  the  end  of  this  addendum. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  technical  component  (modifier 
TC)  and  a  professional  component  (PC) 
(modifier  -  26)  for  the  service.  If  there 
is  a  PC  and  a  TC  for  the  service, 
Addendimi  B  contains  three  entries  for 
the  code:  One  for  the  global  values  (both 
professional  and  technical);  one  for 
modifier  -  26  (PC);  and  one  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 

Modifier  -  53  is  shown  for  a 
discontinued  procedure.  There  will  be 
RVUs  for  the  code  (CPT  code  45378) 
with  this  modifier. 

3.  Status  indicator.  This  indicator 
shows  whether  the  CPT/HCPCS  code  is 
in  the  physician  fee  schedule  and 
whether  it  is  separately  payable  if  the 
service  is  covered. 

A  =  Active  code.  These  codes  are 
separately  payable  under  the  fee 
schedule  if  covered.  There  will  be  RVUs 
for  codes  with  this  status.  The  presence 
of  an  "A"  indicator  does  not  mean  that 
Medicare  has  made  a  national  decision 
regarding  the  coverage  of  the  service. 
Carriers  remain  responsible  for  coverage 
decisions  in  the  absence  of  a  national 
Medicare  policy. 

B  =  Bundled  code.  Payment  for 
covered  services  is  always  bundled  into 
payment  for  other  services  not  specified. 
If  RVUs  are  shown,  they  are  not  used  for 
Medicare  payment.  If  these  services  are 
covered,  payment  for  them  is  subsumed 
by  the  payment  for  the  services  to  which 
they  are  incident.  (An  example  is  a 
telephone  call  from  a  hospital  nurse 
regarding  care  of  a  patient.) 

C  =  Cmier-priced  code.  Carriers  will 
establish  RVUs  and  payment  amoimts 


for  these  services,  generally  on  a  case- 
by-case  basis  following  review  of 
documentation,  such  as  an  operative 
report. 

D  =  Deleted  code.  These  codes  are 
deleted  effective  with  the  beginning  of 
the  calendar  year. 

E  =  Excluded  from  physician  fee 
schedule  by  regulation.  These  codes  are 
for  items  or  services  that  we  chose  to 
exclude  from  the  physician  fee  schedule 
payment  by  regulation.  No  RVUs  are 
shown,  and  no  payment  may  be  made 
under  the  physician  fee  schedule  for 
these  codes.  Payment  for  them,  if  they 
are  covered,  continues  under  reasonable 
charge  or  other  payment  procedures. 

G  =  Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  reporting  of,  and 
payment  for,  these  services. 

H  =  Deleted  modifier  (code  used  to 
have  modifier  of  TC  and  PC). 

I  =  Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  the  reporting  of. 
and  payment  for,  these  services.  This 
indicator  is  treated  in  the  same  manner 
as  status  indicator  "G".  It's  use  allows 
for  more  efficient  processing  of 
Medicare  claims. 

N  =  Noncovered  service.  These  codes 
are  noncovered  services.  Medicare 
payment  may  not  be  made  for  these 
codes.  If  RVUs  are  shown,  they  are  not 
used  for  Medicare  payment. 

P  =  Bundled  or  excluded  code.  There 
are  no  RVUs  for  these  services.  No 
separate  payment  should  be  made  for 
them  imder  the  physician  fee  schedule. 

— If  the  item  or  sen'ice  is  covered  as 
incident  to  a  physician's  service  and  is 
furnished  on  the  same  day  as  a 
physician's  service,  payment  for  it  is 
bundled  into  the  payment  for  the 
physician's  service  to  which  it  is 
incident  (an  example  is  an  elastic 
bandage  furnished  by  a  physician 
incident  to  a  physician's  service). 

— If  the  item  or  service  is  covered  as 
other  than  incident  to  a  physician's 
service,  it  is  excluded  from  the 
physician  fee  schedule  (for  example, 
colostomy  supplies)  and  is  paid  under 
the  other  payment  provisions  of  the  Act. 

R  =  Restricted  coverage.  Special 
coverage  instructions  apply.  If  the 
service  is  covered  and  no  RVUs  are 
shown,  it  is  carrier-priced. 

T  =  There  are  RVUs  for  these  services, 
but  they  are  only  paid  if  there  are  no 
other  services  payable  under  the 
physician  fee  schedule  billed  on  the 
same  date  by  the  same  provider.  If  any 
other  services  payable  under  the 
physician  fee  schedule  are  billed  on  the 
same  date  by  the  same  provider,  these 
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services  are  bundled  into  the  service{s) 
for  which  payment  is  made. 

X  =  Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not 
within  the  deHnition  of  "physicians' 
services"  for  physician  fee  schedule 
payment  purposes.  No  RVUs  are  shown 
for  these  codes,  and  no  pa>Tnent  may  be 
made  under  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
cliniceil  diagnostic  laboratory  services.) 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  physician  work  RVUs.  Tliese  are  the 
RVUs  for  the  physician  work  for  this 
service  in  2000.  Codes  that  are  not  used 
for  Medicare  payment  are  identified 
with  a  "+." 

6.  Facility  practice  expense  RVUs. 
These  are  the  fully  implemented 


resource-based  practice  expense  RVUs 
for  facility  settings. 

7.  Non-facility  practice  expense 
RVUs.  These  are  the  fully  implemented 
resource-based  practice  expense  RVUs 
for  non-facility  settings. 

8.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  2000. 

9.  Facility  total.  This  is  the  siun  of  the 
work,  fully  implemented  facility 
practice  expense,  and  malpractice 
expense  RVUs. 

10.  Non-facility  total.  This  is  the  sum 
of  the  work,  fully  implemented  non- 
facility  practice  expense,  and 
malpractice  expense  RVUs. 

1 1 .  Global  period.  This  indicator 
shows  the  number  of  days  in  the  global 
period  for  the  code  (0, 10,  or  90  days). 


An  explanation  of  the  alpha  codes 
follows: 

NIMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartum  care, 
delivery,  and  postpartum  care.  The 
usual  global  surgical  concept  does  not 
apply.  See  the  1999  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 

XXX  =  The  global  concept  does  not 
apply. 

YYY  =  The  global  period  is  to  be  set 
by  the  carrier  (for  example,  unlisted 
surgery  codes). 

ZZZ  =  The  code  is  part  of  another 
service  and  falls  within  the  global 
period  for  the  other  service. 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information 


CPTV 
HCPCS2 


MOO 


Status 


Description 


Fully  im- 

Physician 

plement- 

work 

ed  non- 

RVUs  3 

facility  PE 
RVlJs 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.27 

1.02 

1.27 

0.55 

0.00 

0.47 

1.27 

1.11 

1.27 

0.48 

0.00 

0.63 

1.18 

1.00 

1.17 

1.51 

2.40 

1.88 

1.17 

2.18 

2.45 

3.02 

1.22 

1.52 

2.69 

2.99 

1.53 

1.54 

1.20 

0.74 

2.25 

1.51 

0.60 

0.66 

0.30 

0.37 

4.20 

2.53 

4.95 

3.90 

6.88 

5.52 

0.50 

0.55 

0.82 

0.69 

1.12 

1.04 

Fully  im- 
plement- 
ed facility 
PERVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


Glot)al 


0001T 
0002T 

0003T 

0005T 

0006T 

0007T 

0008T 

0009T 

001 OT 

001  2T 

001 3T 

001 4T 

001  6T 

0017T 

001 8T 

001 9T 

0020T 

0021T 

0023T 



0024T 

0025T 

0026T 

10021 

10021 
10021 
10022 

26 
TC 

1002? 
10022 
10040 

26 
TC 

10060 

10061 

10060 

10081 

10120 

10121 

10140 

10160 

10180 

11000 

11001 

11010 

11011 
11012 

11040 

11041 

11042 

Endovas  repr  alxJo  ao  aneurys 
Endovas  repr  atxio  ao  aneurys 

Cervicography    

Perc  cath  stent/brain  cv  art  

Perc  catti  stent/brain  cv  art  

Perc  catti  stent/brain  cv  art  

Upper  gi  endoscopy  w/suture  . 

Endometnal  cryoablation 

Tb  test,  gamma  interferon  

Osteoctiondral  knee  autograft  . 
OsteocfK>ndral  knee  allograft  .. 

Menlscal  transplant,  knee  

Thermotx  cfwrold  vase  lesion  . 
Photocoagulat  macular  dnjsen 
Transcranial  magnetic  stimul  .. 
Extracorp  shock  wave  tx,  ms  .. 

Extracorp  shock  wave  tx.  ft 

Fetal  oximetry,  tmsvag/cerv  .... 

Ptienotype  drug  test,  hiv  1  

Transcath  cardiac  reductkjn  .... 

Ultrasonic  pachymetry  

Measure  remnant  lipoproteins  . 

Fna  v*/o  image 

Fna  v»/o  image 

Fna  w/o  image 

Fna  w/image 

Fna  w/image 

Fna  wAimage 

Acne  surgery  

Drainage  of  skin  abscess 

Drainage  of  skin  abscess 

Drainage  of  pikxiidal  cyst 

Drainage  of  piksnkjal  cyst 

Remove  foreign  body  

RenDOve  foreign  body  

Drainage  of  hematoma/fluid  .... 
Puncture  drainage  of  lesk)n  .... 

Complex  drainage,  wound  

Debnde  infected  skin 

Debride  infected  skin  add-on  .. 

Debride  skin,  fx  

Debride  skin/muscte.  Ix 

Debride  skin/musde/bone.  fx  .. 

Debride  skin,  partial  

Debride  skin,  full 

Debride  skin/lissue 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

na 

0.55 

^4A 
na 

0.48 
NA 
0.54 
0.70 
1.48 
0.75 
1.61 
0.36 
1.83 
0.90 
0.43 
1.33 
0.24 
0.11 
2.10 
2.69 
4.35 
0.22 
0.34 
0.47 


0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
0.07 
0.03 
0.08 
0.05 
0.03 
0.05 
008 
0.17 
0.09 
0.19 
0.10 
0.25 
0.15 
0.11 
0.25 
0.05 
0.02 
0.45 
0.53 
0.89 
0.05 
008 
0.11 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.39 
189 
0.50 
2.46 
1.80 
0.66 
2.23 
2.76 
4.45 
3.44 
5.66 
2.84 
5.93 
3.22 
2.05 
4.01 
1.31 
0.69 
7.18 
9.38 
13.29 
1.10 
1.59 
2.27 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
Q.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
1.89 

NA 

NA 
1.80 

NA 
1.77 
195 
4.05 
2.01 
4.25 
1.68 
4.77 
258 
1.74 
3.83 
0.89 
0.43 
6.75 
8.17 
12.12 
077 
1.24 
1.70 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

010 

010 

010 

010 

010 

010 

010 

010 

010 

010 

000 

ZZZ 

010 

000 

000 

000 

000 

000 


'  OPT  codes  and  desoiptions  only  are  oopynght  2001  American  Medical  Association.  All  Rights  Resened.  Applicab4e  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  M  rights  reserved. 
-  '  ♦ln<*cates  RVUs  are  not  used  tor  MedKare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS* 

MOD 

Status 

Descnptk>n 

Physician 

wofic 

RVUs» 

Fully  im- 
ptoment- 
ed  non- 
facility  PE 
RVUs 

Fully  im-   1 
plement- 
ed  facility  , 
PE  RVUs  ' 

1 

1 
Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

GK>bal 

11043 

A 
A 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Debride  tissue/muscle    

2.38 

306 

0.43 

0.61 

0.79 

0.81 

0.41 

0.77 

0.29 

0.51 

0.85 

1.05 

124 

0.67 

0.99 

1.14 

1.41 

0.73 

1.05 

1.20 

1.62 

0.91 

1.32 

1.61 

1.92 

2.20 

2.76 

1.06 

1.53 

1.76 

2.17 

2.62 

3.78 

1.15 

1.61 

1.87 

2.49 

3.42 

449 

2.73 

3.95 

2.51 

3.95 

3.25 

4.41 

141 

1.93 

2.09 

2.35 

2.58 

3.43 

1.34 

1.97 

2.34 

2.93 

3.43 

4.30 

1.53 

244 

2.93 

3.50 

4.55 

595 

0.17 

0.32 

0.54 

1.13 

057= 

0.37 

1.86 

2.67 

1.31 

1.58 

2  72 

3.30 

0.52 

0.59 

0.66 

1,49 

0.71 

1.20 

053 

1.05 

1.12 

1.21 

1.36 

0.77 

102 

1.15 

1.29 

1  15 

1.24 

1.32 

163 

1.68 

183 

2.61 

284 

3.02 

3.33 

152 

1.84 

2.60 

3.02 

3.20 

3.81 

2.26 

2.48 

2.91 

341 

392 

4  37 

4.20 

523 

4.32 

567 

4.97 

5.54 

248 

2.52 

266 

2.93 

3.27 

388 

247 

2.56 

287 

330 

3.72 

4.48 

2.51 

2.94 

3.37 

3.83 

4.81 

5.68 

0.25 

0.34 

0.44 

0.83 

030 

081 

175 

2.20 

1.10 

1.80 

142  ! 

186! 

0.19 

0.26 

0.34 

0.38 

0.20 

0.32 

0.12 

022 

0.39 

0.49 

0.55 

0.29 

0.44 

0.51 

0.62 

0.34 

0.51 

0.58 

0.74 

0.36 

0.53 

0.98 

1  12 

1.19 

141 

0.44 

0.64 

1.08 

1.26 

1.43 

189 

0.53 

0.74 

1.30 

1.64 

206 

2.58 

103 

1.33 

098 

1.67 

1.26 

1.74 

1.08 

1.36 

1.40 

1.49 

1.56 

1.85 

1.09 

141 

1.60 

186 

208 

2.57 

1.29 

1.78 

203 

232 

295 

377 

0.07 

013 

0.22 

046 

024 

0.14 

078 

1  77 

0.60 

1.28 

0.24              534 
0.34              670 
0.02              0.97 
0  03  1            1  23 
0.04  1            149 
0.04              234 
002              114 
0.04              2.01 
0.02              0.84 
0  03  1            1  59 

004  2.01 
0.05              2.31 
006              266 
0  04              1 .48 

005  206 
005              234 
0.07              277 

004  192 

005  2.34 

006  258 
0.09              334 
006             265 
009              3.24 
012              434 
0.16              4  92 
018              540 
0.25              6.34 
0.08              266 
0.11              348 

014  450 
0.17              5  36 
0.21              6  03 
0  34              7  93 
0.08              3  49 
0.11               420 
0.14               4  92 
0.18  1           6  08 
0.25  i            7  59 
030              916 
0  26              7  19 
0.39              957 
0  23              7  06 
0  40            10  02 
030              8  52 
0.40            10  35 
0.09              3  98 

012  457 

013  488 
0.16               5  44 
0  18  1            6  03 
0  28              7  59 
0.09  ;            3  90 
0.12  1            4  65 

0 15  1            5  36 
0-20  i            6  43 
0.25  !            7  40 
0.35  i            9  13 
0.10              414 
015              553 
0.18              648 
0  24              7  57 
0.33              9  69 
0.46  [          12  09 
0.01              043 
002  1            068 
0.04  1            102 
0  09              2  05 
0.05  ;            0  92 
0.03  1            1  21 
0  16  i            377 
0.33              520 
0.06  :            2  47 
0.17  1            3  55 

404 
526 
064 
0.90 
1  17 
1.23 
063 
1  13 
043 
0.76 
1.28 
159 
185 
100 
148 
1  70 
210 

1  11 
161 
1.84 

2  45 
133 
194 
271 
320 

3  57 
442 

1  58 

2  28 
298 
360 
426 
601 
1  76 
246 

3  31 

4  31 
575 
737 

4  02 
567 
372 
602 
481 
655 
258 
3  41 
362 
400 
432 
556 
252 
350 
409 
499 

5  76 
7.22 
292 
437 
514 
606 
783 

1018 
025 
047 
080 
168 
0.66 
0.54 
280 
477 
197 
303 

010 

11044 

Debnde  tissue/musde/bone 

010 

11055 

Trim  skin  lesion          

000 

11056 

Trim  skin  lesions  2  to  4 

000 

11057 
11100 

Trim  skin  leskxis,  over  4  

Biopsy  of  skin  lesion  

000 
000 

11101 

BiODSv  skin  add-on   

777 

11200 

RerrK}val  of  skin  taos      

010 

11201 
11300 

Remove  skin  tags  add-on  

Shave  skin  lesion     

ZZZ 
000 

11301 

Shave  skin  lesion  

000 

11302 

Shave  skin  teston    

000 

11303 

Stiave  skin  lesion  

000 

11305 

Sfiave  skin  lesion  

000 

11306 

Shave  skin  lesion  

000 

11307 

Shave  skin  lesk>n  

000 

11306 

Shave  skin  leskxi  ...■ 

000 

11310 

Shave  skin  lesion  

000 

11311 

Sfiave  skin  lesion  

000 

11312 

Shave  skin  leskxi  

000 

11313 

Sfiave  skin  lesk>n  

000 

11400 

Removal  of  skin  lesion  

010 

11401 
11402 

Removal  of  skin  lesion  

Removal  of  skin  lesion  

010 
010 

11403 



Removal  of  skin  lesk>n  

010 

11404 

Removal  of  skin  lesion  

010 

11406 

Removal  of  skin  lesk>n  

010 

11420 



Removal  of  skin  lesk>n  

010 

11421 

Removal  of  skin  lesion        

010 

11422 

Removal  of  skin  lesion  

010 

11423 

Removal  of  skin  lesion  

010 

11424 

Removal  of  skin  lesion 

010 

11426 

Removal  of  skin  lesion   

010 

11440 

Removal  of  skin  lesion 

010 

11441 

Removal  of  skin  lesion  

010 

11442 

Removal  of  skin  lesion  

010 

11443 

Removal  of  skin  lesion 

010 

11444 

Removal  of  skin  lesion 

010 

11446 

Removal  of  skin  lesion             

010 

11450 

Removal,  sweat  gland  lesk)n 

Removal,  sweat  gland  lesion  

Removal,  sweat  gland  lesion  

Removal,  sweat  gland  lesk>n  

Removal,  sweat  gland  lesion  

Removal,  sweat  gland  lesk>n  

Removal  of  skin  lesion                

090 

11451 
11462 
11463 
11470 
11471 
11600 

090 
09C 
090 
090 
090 
010 

11601 

Removal  of  skin  lesion 

010 

11602 

Removal  of  skin  lesion  

010 

11603 

Removal  of  skin  lesion  

010 

llftfU 

Removal  of  skin  lesion 

010 

11606 

Removal  of  skin  lesion  

010 

11620 

Removal  of  skin  lesion  

010 

11621 

Removal  of  skin  lesion  .-. 

010 

11622 

Removal  of  skin  lesion  

010 

11623 

Removal  of  skin  lesion 

010 

11624 

Removal  of  skin  lesion   

010 

11626 

Removal  of  skin  lesion  

1             010 

11640 
11641 

Removal  of  skin  lesk>n  „ 

Removal  of  skin  lesion    

!  010 
010 

11642 

Removal  of  skin  lesion   

010 

11643 

Removal  of  skin  lesion   

010 

11644 

Removal  of  skin  lesion  

010 

11646 

Removal  of  skin  leskxi 

010 

11719 

Trim  nail(s)               

000 

11720 

Debride  nail  1-5  

000 

11721 

Debride  nail,  6  of  moce  

000 

11730 

Removal  of  nail  olate      

000 

11732 

Remove  nail  olate  add-on   

777 

11740 

Drain  btood  from  under  nail    

1             000 

11750 

Removal  of  naU  bed    

1             010 

11752 

Remove  nail  bedlinger  tip  

010 

11755 
11760 

Biopsy,  nail  unrt  „ 

Reoair  of  naii  bed 

000 
010 

'  OPT  codes  and  descnp«ons  only  are  copyngW  2001  American  Medical  Association  AM  Rights  Resenred  Applicable  FARS/OFARS  Apply 
'Copyright  1994  Amencan  Dental  Assooation  All  nghls  resenred 
'  '•'Indicates  RVUs  are  not  used  (or  Medicafe  payment 
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CPTV 
HCPCS' 


11762 

11765 

11770 

11771 

11772 

11900 

11901 

11920 

11921 

11922 

11950 

11951 

11952 

11954 

11960 

11970 

11971 

11975 

11976 

11977 

11980 

11981 

11982 

11983 

12001 

12002 

12004 

12005 

12006 

12007 

12011 

12013 

12014 

12015 

12016 

12017 

12018 

12020 

12021 

12031 

12032 

12034 

12035 

12036 

12037 

12041 

12042 

12044 

12045 

12046 

12047 

12051 

12052 

12053 

12054 

12055 

12056 

12057 

13100 

13101 

13102 

13120 

13121 

13122 

13131 

13132 

13133 

13150 

13151 

13152 

13153 

13160 

14000 


MOO 


Status 


Description 


A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
R 
R 
A 
A 
A 
N 
R 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Reconstruction  of  nail  t>ed  .... 

Excision  of  nail  fold,  toe  

Removal  of  pilonidal  lesion  ... 
Removal  of  pilonidal  lesion  ... 
Removal  of  pilonidal  lesion  ... 

injection  into  sk\n  lesions  

Added  sKIn  lesions  injection  .. 

Correct  skin  color  defects  

Conacl  s(<in  color  defects  

Conect  skin  cotor  defects  

Therapy  for  contour  defects  .. 
Therapy  tor  contour  defects  .. 
Therapy  for  contour  defects  .. 
Therapy  for  contour  defects  .. 

Insert  tissue  expander(s) 

Replace  tissue  expander 

Remove  tissue  expander(s)  .. 

Insert  contraceptive  cap  

Renwval  of  contraceptive  cap 
Removal/reinsert  contra  cap  . 

Implant  hormone  pellet(s)  

Insert  dnjg  Implant  device 

Renrtove  drug  implant  device 
Remove/insert  drug  Implant  .. 
Repair  superficial  wound(s) ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wour>d(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s) ... 
Repair  superficial  wound(s)  ... 
Repair  superficial  wound(s)  ... 

Closure  of  split  wound 

Closure  of  split  wound 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  ck>sure  of  wound(s) 

Layer  ctosure  of  wound(s) 

Layer  ck>sure  of  wound(s) 

Layer  ctosure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  ck>sure  of  wound<s) 

Layer  closure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  ck)sure  of  wound(s) 

Layer  closure  of  wound(s) 

Layer  ck>sure  of  wour)d(s) 

Layer  closure  of  wound(s) 

Repair  of  wound  or  leskxi  

Repair  of  wound  or  lesion  

Repair  wound/leskxi  add-on  . 

Repair  of  wound  or  lesion  

Repair  of  wound  or  lesion  

Repair  wound/lesion  add-on  . 

Repair  of  wound  or  leskxi  

Repair  of  wound  or  leskxi  

Repair  wound/lesion  add-on  . 

Repair  of  wound  or  lesion  

Repair  of  wound  or  leskxi  

Repair  of  wound  or  lesion  

ReJMir  wound/lesKXi  add-on 

Late  dosure  of  wound  

Skin  tissue  rearrangement  ... 


PhysKlan 

wor1( 

RVUs  3 


2.89 
0.69 
2.61 
5.74 
6.98 
0.52 
0.60 
1.61 
1.93 
0.49 
0.84 
1.19 
1.69 
1.85 
9.08 
7.06 
2.13 

+1.48 
1.78 

+3.30 
1.48 
1.48 
1.78 
330 
1.70 
1.86 
2.24 
2.86 
3.67 
4.12 
1.76 
1.99 
2.46 
3.19 
3.93 
4.71 
5.53 
2.62 
1.84 
2.15 
2.47 
2.92 
3.43 
4.05 
4.67 
2.37 
2.74 
3.14 
3.64 
4.25 
4.65 
2.47 
2.77 
3.12 
3.46 
443 
5.24 
5.96 
3.12 
3.92 
1.24 
3.30 
4.33 
1.44 
3.79 
5.95 
2.19 
3.81 
4.45 
6.33 
238 

10.48 
5.89 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


2.28 
1.14 
3.11 
5.80 
6.95 
0.77 
0.89 
2.25 
2.78 
0.40 
1.23 
1.47 
1.65 
2.62 
NA 
NA 
6.10 
1.58 
1.72 
2.31 
1.14 
1.58 
1.70 
2.31 
2.13 
2.21 
2.47 
3.04 
3.59 
4.26 
2.30 
2.45 
2.72 
3.38 
3.89 
NA 
NA 
2.51 
1.65 
2.21 
2.84 
3.12 
3.20 
5.33 
5.57 
2.41 
3.03 
3.22 
3.54 
6.24 
7.21 
3.11 
3.00 
3.20 
3.52 
4.49 
7.31 
6.31 
3.39 
3.59 
0.75 
3.48 
3.84 
0.89 
3.75 
4.57 
1.23 
5.19 
5.07 
5.78 
1.38 
NA 
7.58 


Fully  im- 
ptefTient- 
ed  facility 
PE  RVUs 


1.95 
0.51 
1.26 
4.01 
4.44 
0.23 
0.38 
0.61 
1.02 
0.26 
0.47 
0.49 
0.64 
0.97 
11.54 
5.15 
4.07 
059 
0.69 
1.32 
0.58 
0.59 
0.71 
1.32 
0.44 
0.95 
1.07 
1.25 
1.59 
1.85 
0.45 
0.99 
1.11 
1.31 
1.58 
1.93 
2.18 
1.44 
1.02 
0.81 
1.36 
1.51 
1.73 
2.50 
2.86 
0.87 
1.49 
1.67 
1.93 
262 
2.86 
1.49 
1.47 
1.63 
1.72 
2.27 
3.26 
3.66 
1.93 
2.39 
0.60 
1.95 
252 
0.67 
2.30 
3.38 
1.06 
2.75 
3.19 
4.14 
1.20 
647 
483 


Mal- 
practice 
RVUs 


<  CPT  codes  vid  d«sciipliom»  only  are  copyiight  2001  American  Medical  Assoaa&on.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyrigra  1994  American  Dental  Association  All  rights  reserved. 
>+lnttcales  RVUs  are  not  used  for  Medicare  payment 


0.32 

0.05 

0.24 

0.56 

0.68 

0.02 

0.03 

0.17 

021 

0.05 

0.06 

0.10 

0.17 

0.19 

0.88 

0.77 

0.21 

0.14 

0.17 

0.31 

0.10 

0.14 

0.17 

0.31 

0.13 

0.15 

0.17 

0.23 

0.31 

0.37 

0.14 

0.16 

0.18 

0.24 

0.32 

0.39 

0.46 

024 

0.19 

0.15 

0.15 

0.21 

0.30 

0.41 

0.49 

0.17 

0.17 

0.24 

0.34 

0.40 

0.41 

0.16 

0.17 

0.20 

0.25 

0.35 

0.43 

0.50 

0.21 

0.22 

0.10 

0.23 

0.25 

0.12 

0.25 

0.32 

0.17 

0.29 

0.28 

0.38 

0.18 

1.19 

0.46 


Fully  im- 
plement- 
ed non- 
facility 
total 


5.49 

1.88 

5.96 

12.10 

14.61 

1.31 

1.72 

4.03 

4.92 

0.94 

2.13 

2.76 

3.51 

4.66 

NA 

NA 

8.44 

3.20 

3.67 

5.92 

2.72 

3.20 

3.65 

5.92 

3.96 

4.22 

4.88 

6.13 

7.57 

8.75 

4.20 

4.60 

5.36 

6.81 

814 

NA 

NA 

5.37 

3.68 

4.51 

5.46 

6.25 

6.93 

9.79 

10.73 

4.95 

5.94 

6.60 

7.52 

10.89 

12.27 

5.74 

5.94 

6.52 

7.23 

9.27 

12.98 

12.77 

6.72 

7.73 

2.09 

7.01 

8.42 

2.45 

7.79 

10.84 

3.59 

9.29 

9.80 

12.49 

3.94 

NA 

13.93 


Fully  Im- 
plement- 
ed facility 
total 


5.16 
1.25 
4.11 
10.31 
12.10 
0.77 
1.21 
2.59 
3.16 
0.80 
1.37 
1.78 
2.50 
3.01 
21.50 
12.98 
6.41 
2.21 
2.64 
4.93 
2.16 
2.21 
2.66 
4.93 
2.27 
2.96 
3.48 
4.34 
5.57 
6.34 
2.35 
3.14 
3.75 
4.74 
5.83 
7.03 
8.17 
4.30 
3.05 
3.11 
3.98 
4.64 
5.46 
6.96 
8.02 
3.41 
4.40 
5.05 
5.91 
7.27 
7.92 
4.12 
4.41 
4.95 
5.43 
7.05 
8.93 
10.12 
5.26 
6.53 
1.94 
5.48 
7.10 
2.23 
6.34 
9.65 
344 
6.85 
7.92 
10.85 
3.76 
18.14 
11.18 


Global 


010 
010 
010 
090 
090 
000 
000 
000 
000 

zzz 

000 
000 
000 
000 
090 
090 
090 
XXX 
000 
XXX 
000 
XXX 
XXX 
XXX 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 
010 

zzz 

010 
010 

zzz 

010 
010 
010 

zzz 

090 
090 


1  CPT  codes  and  dascfiptnns  only  are  copyright  2001  American  Medical  Assodatkw.  AH  Rights  Rasen«d.  Appkcabla  FARS/OFARS  App^ 

'Copyright  1994  American  Dental  Assoaatkm  AH  nghts  reserved. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOD 

Status 

Descriptkxi 

Physkaan 

wOfk 

RVUs' 

Fully  Im- 
ptefnent- 

6d  INJII- 

fadlityPE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Ktal- 

practk» 

RVUs 

j 

Fully  im-   ! 
piement-   I 
ed  non- 
facility 
total 

Fully  im- 
plement-  ' 
ed  facility 
total 

Gk3bal 

14001 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

R 

Skin  tissue  rearrangement  

Skin  tissue  rearrangement  

8.47 
659 
10.06 
7.87 
11.49 
8.50 
12.29 
11.76 
9.61 
4.00 
1.00 
4.30 
9.05 
1.72 
9.83 
2.67 
8.03 
1.32 
7.87 
1.19 
9.04 
1.86 
10.06 
2.23 
1.00 
0.25 
4.00 
1.00 
4.00 
1.00 
9.21 
9.27 
9.88 
8.69 
1.91 
2.42 
2.94 
3.27 
3.97 
17.84 
17.79 
16.27 
17.92 
10.25 
11.41 
35.23 
35.23 
3510 
8.74 
7.52 
3.96 
5.54 
7.29 
4.85 
4.32 
4.29 
2.03 
0.33 
2.09 
4.92 
1.86 
374 
4.74 
5.39 
9.38 
5.15 
5.72 
445 
7.05 
0.00 
0.00 
0.00 
0.00 

872 

805 

9.29 

8.19 

9.90 

864 

10  85 

10.11 

NA 

2.51 

0.64 

4.98 

657 

1.40 

862 

183 

9.90 

1.00 

9.38 

0.92 

9.01 

1.47 

901 

1.59 

2.18 

042 

7.78 

0.85 

489 

1.59 

780 

808 

8.61 

8.89 

666 

590 

7.04 

609 

569 

NA 

NA 

NA 

NA 

8.74 

NA 

NA 

NA 

NA 

9.27 

NA 

312 

3.97 

6.41 

5.17 

4.37 

502 

1.73 

0.39 

3.15 

5.65 

287 

NA 

4.04 

5.85 

NA 

10.34 

11.87 

10.58 

11.38 

0.00 

0.00 

0.00 

0.00 

618 
556 
738 
6.27 
8.17 
7.13 
9.08 
8.68 
6.48 
1.91 
0.43 
4.12 
6.26 
076 
6.97 
1.23 
5.64 
0.68 
647 
060 
7.27 
0.95 
7.74 
1  16 
1.04 
010 
4.23 
042 
4  89 
0.47 
6.37 
634 
714 
655 
251 
267 
3.54 
383 
399 
11.63 
1149 
11.14 
1147 
720 
845 
22.50 
22  54 
22  75 
6.93 
6.14 
160 
2.97 
6.13 
4.83 
4.09 
351 
1.29 
0.18 
1.07 
3.32 
163 
3.81 
4.04 
5.06 
6.24 
7.13 
7.34 
658 
760 
0.00 
0.00 
0.00 
0.00 

0.65  j 

0.50 

0.69 

0.53 

0.66 

0.59 

.0  75 

0.88 

109 

0.37 

0.11 

046 

0.94 

0.18 

0.87 

027 

073 

014 

068 

012 

077 

017 

0.63 

017 

0.09 

002 

042 

Oil 

040 

Oil 

096 

093 

092 

072 

019 

0.25 

028 

028 

036 

1.50 

1.91 

1.78 

195 

0.62 

1.12 

311 

3.37 

352 

0.72 

078 

043 

060 

041 

0.27 

0.21 

0.26 

0.11 

002 

Oil 

0.27 

0.10 

017 

042 

052 

0.77 

030 

031 

022 

0.32 

0.00 

0.00 

0.00 

000 

17.84 
1514 
20  04 
16.59  1 

22  07  1 

17  73  j 

23  89 
22  75 

NA 
6.88 
1.75 
974 

16  26 
3.30 

19.32 
477 

18  66 
2.46 

17.93 
223 

18.82 
350 

19  70 
3.99 
3.27 
069 

12.20 
196 
9.29 
2.70 

17  97 
1828 
1941 

18  30 
876 
857 

10.26 
964 

10  02 
NA 
NA 
NA 
NA 

19.61 

NA 

NA 

NA 

18  73 

NA 

751 

1011 

14.11 

10.29 

890 

9.57 

3  87 

0.74 

5.35 

10.84 

463 

NA 

9.20 

11  76 
t4A 

15.79 

17  90 
15  25 

18  75 
000 
000 
000 
0.00 

15.30 
12.65 
1813 
1467 
20.34 

16  22 
2212 
2132 
1718 

6.28 
154 
888 
1625 
266 

17  67 
4.17 

1440 
214 

15.02 
191 

17  06 
296 

18  43 
3.56 
213 
037 
865 
1  53 
929 
1  58 

1654 

1654 

17  94 

15.96 

461 

534 

676 

738 

832 

30  97 

31.19 

2919 

3134 

1807 

20.96 

60  84 

61  14 
6137 
1639 
1444 

599 

911 

13  83 

995 

862 

806 

343 

053 

327 

8.51 

359 

772 

9.20 

10.97 

1639 

12.58 

13.37 

11.25 

14.97 

000 

000 

000 

000 

090 

14020 

090 

14021 
14040 

Skin  tissue  rearrangement  

Skin  tissue  rearranoement  

090 
090 

14041 

Skin  tissue  rearrangennent  

Skin  tissue  rearrangement  

090 

14060 

090 

14061 

Skin  tissue  rearranoement    

090 

14300 

Skin  tissue  rearrangement  

090 

14a'i0 
15000 

Skin  tissue  rearrangement  

Skin  graft  

090 
000 

15001 

Skin  graft  add-on 

777 

15050 

Skin  pinch  graft  

090 

15100 

Skin  split  graft 

090 

15101 

Skin  solit  oraft  add-on  

777 

15120 

Skin  split  graft 

090 

15121 

Skin  solit  oraft  add-on     

777 

15200 

Skin  full  graft  

090 

15201 
15220 

Skin  full  graft  add-on 

Skin  full  graft 

ZZZ 

090 

15221 

Skin  full  graft  add-on  

777 

15240 

Skin  full  graft        

090 

15241 

Skin  full  graft  add-on 

.   777 

15260 

Skin  full  graft  

090 

15261 

Skin  full  graft  add-on  

777 

15342 

Cultured  skin  graft  25  cm 

010 

15343 

Cultured  skin  graft  addl  25  cm 

777 

15350 

Skin  fiomooraft                      

090 

15351 

Skin  fiomograft  add-on 

ZZZ 

15400 

Skin  heterograft  

090 

15401 

Skin  heterograft  add-on  ..' 

77.7 

15570 

Form  skin  pedicle  flap    

090 

15572 

Form  skin  pedicle  flap  

090 

15574 

Form  skin  pedicle  flap    

090 

15576 

Form  skin  pedicle  flap 

090 

15600 

Skin  graft                       

090 

15610 

Skin  graft      

090 

15620 

Skin  graft  

090 

15630 

Skin  graft             

090 

15650 

Transfer  skin  pedicle  flap 

090 

15732 

Musde-skin  graft  head/neck  

090 

15734 

Muscle-skin  graft  trunk  

090 

15736 

Muscle-skin  oraft  arm     

090 

15738 

Muscle-skin  graft  leg  

090 

15740 

'sland  Dedicle  flao  oraft     

090 

15750 

Neurovascular  pedele  graft  

090 

15756 
15757 

Free  muscle  flap.  mk:rovasc  

Free  skin  flap,  microvasc  

Free  fascial  flap,  mkrrovaac  

Composite  skin  graft       

090 
090 

15758 
15760 

090 
090 

15770 

Derma-fat-fascia  graft 

090 

15775 

Hair  transplant  punch  grafts 

000 

15776 

Hair  transplant  punch  grafts 

000 

15780 

Abrasion  treatment  of  skin       

090 

15781 

Abrask>n  treatment  of  skin    

090 

15782 

Abrasion  treatment  of  skin  

090 

15783 

AbrasKMi  treatrT>ent  of  skin  

090 

15786 

Abraswn,  lesion,  single  

Abraskxi,  lesions,  add-on 

Chemkal  peel,  face,  epklerm  

Chemical  peel,  face,  dennal  

Chemk:al  peel,  nonfacial  

Cfiemwal  peel,  nonfacial  

Salabraskxi 

Salabrasion 

Plastic  surgeiy,  neck 

Revision  of  tower  eyelid  

010 

15787 

777 

15788 
15789 
15792 
15793 
15610 

090 
090 
090 
090 
090 

15811 

090 

15819 
15820 

090 
090 

15821 

Revision  of  lower  evelid      

090 

15822 

Revision  of  uDoer  evelid 

090 

15823 
15824 

Reviskxi  of  upper  eyelid 

Removal  of  forefiead  wrinkles 

090 
000 

15825 

Removal  of  neck  wrinkles  

000 

15826 

Removal  of  brow  wrinkles  

000 

15828 

Removal  of  face  wrinkles 

000 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOO 

Status 

Description 

Physkaan 

work 

RVUs  3 

FuHyim- 
pferfient- 
ed  non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PERVUs 

Mal- 

practk» 

RVUs 

Fully  im- 
plement- 
ed non- 

fadlity 

total 

Fully  im- 
plement- 
ed facility 
total 

Gkibal 

15829 
15831 



R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
B 
A 
A 
A 
R 
R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Rem 
Exci 
Exci 
Exci 
Exci 
Exci 
Exci 
Excii 
Exci 
Exci 
Graf! 
Graf 
Rap 
Skin 
Rem 
Rem 
Ores 
Test 
Soct 
Sucl 
Suet 
Suet 
Rem 
Rem 
Rem 
Rem 
Rem 
Rem 
Rem 
Rem 

oval  of  sl<in  wrinkles  

5e  excessive  skin  tissue    

0.00 

12.40 

11.58 

10.64 

10.85 

11.67 

9.34 

8.43 

7.13 

9.38 

1356 

2356 

37  96 

12.57 

+0.78 

0.86 

0.86 

1.95 

0.00 

0.00 

0.00 

0.00 

7.95 

9.90 

9.24 

1085 

12.69 

14.57 

12.38 

14.21 

934 

11.43 

11.46 

12.69 

21.57 

7.54 

10.72 

11.39 

12.63 

15.52 

15  48 

0.00 

0.89 

087 

2.35 

0.80 

185 

2.08 

3.75 

1.50 

0.60 

0.15 

2.79 

4.59 

9.16 

1350 

0.65 

0.92 

0.50 

0.91 

1.17 

1.58 

1.79 

1.94 

2.34 

1.32 

1.49 

1.77 

2.05 

2.59 

350 

1.17 

1.72 

0.00 

NA 

NA 

NA 

NA 

fM 

NA 

7.30 

NA 

7.64 

NA 

NA 

NA 

NA 

1.43 

1.64 

1.93 

1.35 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.09 

1.21 

2.01 

1.20 

1.94 

3.36 

NA 

NA 

1.10 

0.24 

2.56 

4.88 

6.92 

8.87 

1.11 

1.13 

0.76 

1.37 

1.48 

1.69 

1.80 

1.87 

2.06 

1.57 

1.65 

1.79 

1.93 

251 

2.52 

1.41 

1.77 

0.00 
8.14 
8.04 
7.34 
7.59 
7.94 
6.51 
6.38 
5.70 
5.97 
10.10 
14.68 
22.81 
8.81 
0.31 
0.35 
0.36 
0.84 
0.00 
0.00 
0.00 
0.00 
5.90 
7.78 
589 
8.32 
8.48 
10.12 
8.81 
10.75 
617 
10.44 
8.77 
9.73 
14.65 
5.43 
8.07 
7.86 
9.24 
10.71 
1150 
0.00 
0.27 
0.37 
1.03 
0.27 
0.69 
097 
1.56 
0.62 
0.28 
0.07 
1.30 
2.88 
5.28 
7.26 
0.26 
0.41 
0.21 
0.39 
0.56 
0.76 
0.83 
0.87 
1.05 
060 
0.72 
0.86 
0.97 
1.20 
1.84 
0.54 
0.83 

0.00 

1.30 

1.21 

1.17 

1.18 

1.13 

0.95 

0.78 

0.58 

0.88 

1.15 

2.65 

399 

0.80 

0.04 

0.05 

0.07 

0.13 

0.00 

0.00 

0.00 

0.00 

0.83 

1.06 

0.95 

1.14 

1.35 

1.56 

1.32 

1.51 

0.96 

1.23 

1.21 

1.38 

2.32 

0.80 

1.14 

1.19 

1.38 

1.64 

1.66 

0.00 

0.06 

0.07 

0.22 

0.06 

0.16 

0.18 

0.36 

0.11 

0.03 

0.01 

0.12 

0.28 

0.53 

0.89 

0.04 

0.04 

0.04 

0.04 

0.05 

007 

0.06 

0.08 

0.11 

0.06 

0.06 

0.07 

0.09 

0.11 

0.15 

0.05 

0.07 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

16.51 

NA 

17.90 

NA 

NA 

NA 

NA 

2.25 

2.55 

2.86 

3.43 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

2.04 

2.15 

4.58 

2.06 

3.95 

5.62 

NA 

NA 

1.73 

040 

5.47 

9.75 

16.61 

22.96 

1.80 

2.09 

1.30 

2.32 

2.70 

3.34 

3.67 

3.89 

4.53 

2.95 

350 

3.63 

4.07 

4.91 

5.87 

2.63 

3.56 

0.00 

21.84 

20.84 

19.15 

19.62 

20.74 

16.80 

15.59 

13.41 

16.23 

24.51 

40.59 

64.76 

2218 

1.13 

1.26 

1.29 

2.92 

0.00 

0.00 

0.00 

0.00 

14.68 

18.74 

16.08 

20.31 

22.52 

26.25 

22.51 

26.47 

16.49 

23.10 

21.44 

23.80 

38.54 

13.77 

19.93 

20  44 

23.25 

27.87 

28.34 

0.00 

1.22 

1.31 

3.60 

1.13 

2.70 

3.23 

5.67 

2.23 

0.91 

0.23 

451 

7.75 

14.97 

21.35 

0.95 

1.37 

0.75 

1.34 

1.78 

2.41 

2.70 

2.89 

3.50 

1.96 

2.27 

2.70 

3.11 

3.90 

5.19 

1.76 

2.62 

000 

090 

15832 

15833 

Be  excessive  skin  tissue _... 

se  excessive  skin  tissue      

090 
090 

15834 

se  excessive  skin  tissue 

090 

1583S 

Be  excessive  skin  tissue 

090 

15836 

Be  excessive  skin  tissue      

090 

15837 

se  excessive  skin  tissue   

090 

15838 

56  excessive  skin  tissue      

090 

15839 

Be  excessive  skin  tissue 

090 

15840 
15841 
15842 
15845 

for  face  nerve  palsy  

for  face  nerve  palsy  

for  face  nerve  palsy  

and  muscle  repair,  face  

090 
090 
090 
090 

15860 

oval  of  sutures  

XXX 

15861 

oval  of  sutures                      

000 

15852 

sing  change  not  for  t)um  

000 

15860 
15876 

for  bkxxl  flow  in  graft  

ion  assisted  lipectomy 

000 
000 

15877 

ion  assisted  lipectomy 

000 

15878 

ion  assisted  lipectomy 

000 

15879 

ion  assisted  lipectomy 

000 

15920 

oval  of  tail  txDne  uteer  

090 

15922 

oval  of  tail  bone  uteer  

090 

15931 
15933 
15934 
15835 

istee 

15837 

ove  sacrum  pressure  sore 

ove  sacrum  pressure  sore 

ove  sacrum  pressure  sore 

ove  sacnjm  pressure  sere 

ove  sacmm  pressure  sore 

ove  sacrum  nressure  sore  

090 
090 
090 
090 
090 
090 

15940 
15941 

Remove  hip  pressure  sore  

Remove  hip  pressure  sore 

Remove  hip  pressure  sore 

Remove  hip  pressure  sore 

Remove  hip  pressure  sore 

Remove  thigh  pressure  sore 

Remove  thigh  pressure  sore 

Remove  ttiigh  pressure  sore 

Renwve  thigh  pressure  sofe 

Remove  thigh  pressure  sore 

Remove  thioh  Dressurs  sore 

090 
090 

15944 

090 

15945 

090 

15946 

090 

15850 
-15951 
15952 
15953 
15856 
15868 

090 
090 
090 
090 
090 
090 

15889 
16000 

Rem 
Initia 
Trea 
Trea 
Trea 
Trea 
Trea 
Incjs 
Incts 
Detr 
Desi 
Dest 
Desi 
Desi 
Desi 
Des 
Desi 
Chei 
Des 
Desi 
Desi 
Desi 
Des 
Desi 
Desi 
Desi 
Desi 
Desi 
Desi 
Desi 
Desi 
Desi 

loval  of  pressure  sore 

1  treatment  of  bum(s)    

YYY 
000 

16010 

Jment  of  txjm(s) 

000 

16015 

tment  of  t>um(s)  

000 

16020 

000 

leoss 

000 

16030 

tment  of  t)um(s)  

000 

16086 
16036 

ion  of  bum  scab,  initi 

e  tHim  scab,  addl  incis 

oy  benign/premal  leskyi  

Iroy  lesions,  2-14 

090 

777 

17000 
17003 

010 

777 

17004 

toy  leskxis,  15  or  more 

010 

17106 

ructwn  of  skin  leskxis  

090 

17107 

ruction  of  skin  lesKxis  

090 

1710iS 

ruetkxi  of  skin  leskxis  

090 

—  17110 

ruct  leskxi,  1-14  

ruct  lesion  15  or  mon 

010 

17111 

010 

17250 

mieal  cautery,  tissue  

000 

17260 

tructkxi  of  siOn  leskxis  

010 

17261 

ruction  of  skin  leskxis  

010 

17262 

ructwn  of  skin  lesKxis  

010 

17263 

IructKXi  of  skin  leskxis  

010 

17264 

[ruction  of  skin  lesions  

010 

17286 

IructKXi  of  skin  lesions 

010 

17270 

ruction  of  skin  lesions  

010 

17271 

tructkxi  of  skin  lesions  

010 

17272 

ruetkxi  of  skin  lesions  

010 

17273 

ruetkxi  of  skin  lesions  

010 

17274 

ruction  of  skin  leskxis 

010 

17276 

ruction  of  skin  lesions  

010 

17280 

(ruction  of  skin  lesions  

010 

17281 

(ruction  of  skin  leskxis  

010 

'CPT  codas  and  descnptions  only  are  copyngM  2001  Amencari  litodcal  Assooalion  Al  RigNs  Itosanad.  Appkcatito  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  reserved 
'-rlndicatas  RVUs  are  not  used  tor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOD 

Status 

Descriptkxi 

Physicifin 

Vt04k 

RVUs* 

FuHy  im- 

plement- 

ed  iimi- 

facility  PE 

RVUs 

1 
Fully  im- 
pleiTient- 
edfacHity  ' 
PE  RVUs  1 

I 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed iMi- 
facility 
total 

! 
Fully  im-    i 
plement- 
ed  facility  , 

total 

1 

Gtobal 

17282 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Destructkxi  of  skin  leskxis  

2.04 

2.64 

351 

4.44 

760 

2.85 

2.85 

2.85 

0.95 

0.76 

1.43 

0.00 

0.00 

0.84 

0.42 

3.57 

1.53 

1.27 

3.18 

2.00 

3.70 

4.30 

3.67 

5.56 

6.06 

2.93 

5.14 

5.99 

13.53 

8.80 

7.73 

15.49 

15.72 

16.00 

15.44 

16.90 

21.55 

157 

0.63 

0.00 

1069 

15.62 

5.85 

8.45 

5.68 

7.59 

6.33 

11.20 

8.92 

7.57 

18.16 

19.26 

41.00 

21.28 

25.73 

32.42 

29.82 

8.05 

9.35 

9.14 

2.17 

0.00 

2.12 

3.42 

10.06 

352 

394 

5.30 

13.68 

1.46 

2.36 

0.99 

1.27 

1.93 

2.23 

2.52 

353 

7.76 

3.60 

3.64 

3.62 

154 

0.39 

1.46 

0.00 

0.00 

1.27 

086 

7.13 

3.70 

1.50 

557 

5.13 

12.73 

979 

10.91 

5.18 

5.36 

NA 

10.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.95 

1.74 

2.83 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.55 

12.42 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

7.06 

0.00 

253 

3.07 

649 

303 

3.43 

4.41 

NA 

1.72 

4.04 

357 

4.96 

0.99 
1.24 
1.51 
2.52 
3.74 
1.40 
1.41 
1.43 
0.48 
0.27 
0.73 
0.00 
0.00 
0.30 
0.15 
3.51 
0.54 
0.45 
1.97 
0.71 
1.31 
456 
3.19 
3.20 
3.36 
1.06 
3.79 
462 
807 
6.06 
5.06 
9.33 
952 
894 
9.12 
11.13 
12.36 
0.45 
0.22 
NA 
8.00 
10.64 
4.41 
7.00 
4.73 
5.41 
3X 
615 
7.09 
5.93 
14.40 
12.45 
25  45 
12.02 
15.77 
19.04 
1859 
6.39 
7.46 
735 
0.87 
0.00 
1.20 
222 
412 
1.64 
185 
3.01 
9.72 
0.62 
0.96 
0.36 
296 

009 

0.11 

0.14 

0.22 

0.31 

012 

0.12 

012 

005 

0.04 

006 

000 

0.00 

0.07 

003 

0.35 

007 

0.10 

0.20 

0.13 

016 

0.44 

0.38' 

056 

0.61 

0.30 

052 

061 

1.38 

0.88 

0.79 

1.51 

1.56 

162 

164 

257 

2.54 

006 

0.03 

0.01 

1  15 

169 

0.63 

0.90 

0.61 

0.81 

068 

1.21 

0.95 

080 

1.96 

206 

391 

227 

278 

351 

3.24 

0.86 

101 

096 

023 

000 

0.17 

0.34 

099 

024 

035 

0.57 

096 

017 

0.23 

006 

006 

4.06  1 

496  i 

5.87 

7.89  1 

15.67  1 

6.57, 

661  , 

6.59, 

2.54 

1.19 

2  95 

0  00  ' 

000 

2.18 

1.31 

11.05 

530 

2.87 

865 

756 

16.59 

14.53 

1496 

1130 

12  03 

NA 

15  92 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

458 

240 

284 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

24  42 

20.79 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

948 

0.00 

452 

6.83 

1756 

649 

7.72 

1026 

NA 

3.35 

662 

432 

6.29 

312 
399 
486 
718 

1165 
4  37 
438 
440 
148 
107 
222 
000 
000 
1.21 
060 
743 
214 
182 
535 
284 
517 
930 
724 
932 

1003 
429 
9  45 

11.22 

22  98 

15  76 
1358 
26  33 
26  80 
26  56 

26  20 

32  30 
36  45 

178 

088 

NA 

19.84 

27  95 
1089 

16  35 
11.02 
1381 
10.31 
20  56 
1696 
1430 
34  52 

33  79 
70.36 
35.57 
44  28 
54  97 
51.35 
15.30 
17.82 

17  47 
357 
000 
349 
596 

1519 
510 
614 
886 

24  37 
225 
356 
1.41 
4  31 

010 

17283 

Destruction  of  skin  lesions  

010 

17284 

Destruction  of  skin  lesions       

010 

17286 

Destruction  of  skin  lesk>ns  .". 

010 

17304 

Chemosurgery  of  skin  leskxi 

000 

17305 

2nd  stage  chemosurgery 

000 

17306 

3rd  staoe  chemosuroerv 

000 

17307 

Foltowup  skin  lesk>n  therapy 

000 

17310 

Extensive  skin  chefnosuroerv  

000 

17340 

Cryottiereipy  of  skin  

010 

17360 

Skin  peel  ttierapy  

010 

17380 

Hair  removal  try  electrolysis  

000 

17999 

Skin  tissue  orocedure       

YYY 

19000 

Drainage  of  breast  lesion 

000 

19001 

777 

19020 

Inctskxi  of  breast  lesion  

090 

19030 

Injectkxi  for  breast  x-ray  

Bx  breast  percut  w/o  image  

000 

19100 

000 

19101 

BiODSv  of  breast  ooen           

010 

19102 

Bx  breast  percut  w/image  

000 

19103 

Bx  breast  percut  w/device 

000 

19110 

Nipple  exploratkxi     

090 

19112 

Excise  breast  duct  fistula  

090 

19120 

Removal  of  breast  lesion  

090 

19125 

Exctskxi  breast  lesion  

090 

19126 

Excision  addl  breast  lesion  

777 

19140 

Removal  of  breast  tissue  

090 

19160 

Removal  of  breast  tissue        

090 

19162 

Remove  Ixeast  tissue,  nodes  

090 

19180 

Removal  of  breast 

090 

19182 

Removal  of  breast 

090 

19200 

Removal  of  breast  

090 

19220 

Refnoval  of  breast 

090 

19240 

Removal  of  breast                  

090 

19260 

Removal  of  cliest  wall  leskxi  

090 

19271 

Reviskxi  of  cfiest  waH    

090 

19272 

Extensive  chest  watt  suroerv             

090 

19290 

Place  needle  wire  breast 

000 

19291 

Place  needle  wire  breast 

722 

19295 

Place  breast  dip,  percut 

ZLL 

19316 

Siisnension  of  breast       

090 

19318 

Reduction  of  large  breast 

090 

19324 
19325 

Enlarge  breast  

Enlaroe  breast  with  Imolant  

090 
090 

19328 

Removal  of  breast  implant  

090 

19330 

Removal  of  implant  material  

090 

19340 

Immediate  breast  prosttiesis  

722 

19342 

Detaved  breast  orostfiesis    

090 

19350 

Breast  reconstructkxi  

090 

19355 

Correct  inverted  nipple(s) 

Breast  reconstruction    

090 

19357 

090 

19361 

Breast  reconstructkxi  

090 

19364 

Breast  reconstruction  

090 

19366 

Breast  reconstruction    

090 

19367 

Breast  reconstructkxi  

090 

19368 

Breast  reconstruction  

090 

19369 

Breast  reconstruction  

090 

19370 

Suroerv  of  breast  caosule  

090 

19371 

Removal  of  breast  capsule 

090 

19380 

Revise  breast  reconstructkxi 

090 

19396 

Design  custom  breast  Implant 

000 

19499 

Breast  suroerv  oroceduFe         

YYY 

20000 

Incision  of  abscess 

010 

20005 

Inctskxi  of  deeo  abscess 

010 

20100 
20101 

Fxpkxe  wound,  neck  

Fxpkxe  wound,  chest  

Fxpkxe  wound,  abdomen  

010 
010 

20102 

010 

20103 

010 

20150 

Excise  epiphyseal  bar  

Muscle  bkxisv               

090 

20200 

000 

20205 

Deep  muscle  bk>psy 

000 

20206 

Needle  bwpsy.  muscle  

Bone  bwpsy.  trocar/needle 

000 

20220 

000 

^  CPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Medical  Association  Al  Rights  Reserved  AppkcaUe  FARS/DFARS  Appty 
'CopytSlht  1994  American  Dental  Association  Ail  rights  reserved 
3  vindicates  RVUs  are  not  used  ter  Medicare  payment 
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CPTV 
HCPCS2 


MOO 


20225 
20240 
20245 
20250 
20251 
20S00 
20501 
20520 
20525 
20526 
205S0 
20551 
20552 
20653 
20600 
20605 
20610 
20615 
20650 
20660 
20661 
20662 
20663 
20664 
20665 
20670 
20680 
20690 
20692 
20603 
20604 
20602 
20805 
20606 
20616 
20822 
20624 
20627 
20638 
20900 
20902 
20910 
20912 
20920. 
20922 
20924 
20926 
20930 
20931 
20936 
20937 
20938 
20950 
20955 
20956 
20957 
20962 


20970 
20972 
20973 
20974 
20975 
20979 
20999 
21010 
21015 

2ioes 

21026 
21029 
21030 
21031 
21 032 


Status 


Description 


Bone  biopsy,  trocar/needle  

Bone  biopsy,  excisional 

Bone  biopsy,  excisional 

Open  bone  biopsy  

Open  bone  biopsy  

Injection  of  sinus  tract  

Inject  sinus  tract  for  x-ray 

I  Removal  of  foreign  txxly  

Removal  of  foreign  body  

Ther  injection  carpal  tunnel 

Inject  terxlon/llgament/cyst 

Inject  tendon  origin/insert  

Inject  trigger  point,  1  or  2 

Inject  trigger  points,  >  3  

Drain/inject,  joint/bursa 

Drain/in)ect,  joint/bursa 

Drain/infect.  jOint/bursa 

Treatment  of  bone  cyst  

Insert  and  remove  bone  pin  .... 

Apply,  rennove  fixation  device  . 

Application  of  head  brace  

Application  of  pelvis  brace  

Application  of  ttiigh  brace 

Hak)  brace  application 

Removal  of  fixation  device  

Removal  of  support  implant  .... 

Rerrtoval  of  support  implant  .... 

Apply  txxie  fixation  device  

Apply  bone  fixation  device  

Adjust  tx>ne  fixation  device  

Remove  bone  fixation  device  .. 

Replantation,  arm,  complete  ,.. 

Replant,  forearm,  complete 

Replantation  harxj,  complete  .. 

Replantation  digit,  complete  .... 

Replantation  digit,  complete  .. 

Replantation  thumb,  complete 

Replantation  thumb,  complete 

Replantation  foot,  complete  .  .. 

Removal  of  bone  tor  graft  

Removal  of  tione  tor  graft  

Remove  cartilage  for  graft 

Remove  cartilage  for  graft 

Removal  of  fascia  for  graft 

Rerrtoval  of  fascia  for  graft 

Removal  of  tendon  for  graft  .... 

Removal  of  tissue  for  graft 

Spinal  bone  allograft  

Spinal  bone  allograft  

Spinal  bone  autograft 

Spinal  txjoe  autograft  

Spinal  bone  autograft  

Fluid  pressure,  muscle 

I  Fibula  bone  graft,  mlcrovasc  .. 

I  Iliac  bone  graft,  microvasc  

!  Mt  bone  graft,  microvasc 

Other  bone  graft,  microvasc  .... 

Bone/skin  graft,  microvasc  

Bone/skin  graft,  iliac  crest  

I  Bone/skin  graft,  metatarsal  .... 

Bone/skm  graft,  great  toe 

Electrical  bone  stimulation  

Electrical  bor>e  stimulation  

Us  bone  stimulation 

Muscuk)skeletal  surgery 

Incisk>n  of  law  joint  

Resection  of  facial  tunwr  

Excision  of  bcxie,  k>wer  jaw  ... 

Excisxxi  of  facial  bcxie(s)  

Contour  of  face  txxte  lesion  ... 

Removal  of  face  bone  lesion  . 

Remove  exostosis  mandible  . 

Remove  exostosis,  maxilla 


Physician 

work 

RVUs  3 


-t- 


1.87 

3.23 

7.78 

5.03 

556 

1.23 

0.76 

185 

3.50 

0.86 

086 

0.86 

0.86 

0.86 

066 

0.68 

0.79 

2.28 

223 

2.51 

489 

6.07 

5.43 

8.06 

131 

1.74 

3.35 

3.52 

641 

586 

4.16 

41.15 

50  00 

6165 

30.94^ 

25.59 

30  94 

2641 

41.41 

558 

7.55 

5.34 

6.35 

5.31 

6.61 

6.48 

5.53 

0.00 

1.81 

000 

2.79 

3.02 

1.26 

39.21 

39.27 

40  65 

39  27 

43.92 

43.06 

42  99 

45.76 

062 

2.60 

0.62 

000 

10.14 

5.29 

1006 

4.85 

7.71 

6.46 

3.24 

3.24 


Fully  im- 
plement- 
ed non- 
facikty  PE 
RVUs 


4.47 

NA 

NA 

NA 

NA 

5.34 

3.32 

5.62 

7.26 

0.78 

0.85 

0.78 

0.78 

0.78 

0.67 

0.78 

0.96 

4.89 

5.06 

NA 

NA 

NA 

NA 

NA 

2.33 

5.73 

5.04 

NA 

NA 

NA 

8.96 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.97 

NA 

9.09 

NA 

NA 

8.50 

NA 

NA 

0.00 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.47 

NA 

0.56 

0.00 

NA 

NA 

740 

5.23 

7.18 

5.47 

3.39 

3.38 


Fully  Im- 
plement- 
ed facility 
PE  RVUs 


3.06 

4.15 

6.91 

4.37 

4.86 

3.91 

0.27 

3.62 

4.40 

0.39 

0.28 

0.39 

0.39 

0.39 

0.37 

0.36 

0.44 

2.52 

3.19 

1.49 

6.74 

5.12 

4.94 

855 

1.25 

3.42 

5.04 

1.91 

3.57 

12.98 

6.30 

28.95 

38.72 

56.41 

49.50 

45.97 

49.10 

45  65 

25.82 

5.97 

8.91 

6.94 

7.68 

544 

6.28 

7.03 

6.54 

0.00 

0.98 

0.00 

1.54 

164 

2.15 

30.52 

28.18 

21.71 

28.54 

33.31 

30.06 

18.23 

30.52 

0.34 

1.42 

0.25 

0.00 

7.24 

7.38 

700 

5.12 

6.73 

4.94 

2.19 

2.47 


Mal- 

practk^e 

RVUs 


0.11 
0.33 
0.44 
0.50 
0.79 
0.10 
0.03 
0.17 
0.40 
0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
0.08 
0.19 
0.28 
0.48 
0.92 
0.81 
0.77 
1.49 
0.17 
0.23 
0.46 
0.47 
0.60 
0.85 
0.57 
5.81 
3.95 
6.49 
3.01 
3.07 
3.48 
3.21 
5.85 
0.77 
1.06 
0.50 
0.55 
0.54 
0.88 
0.82 
0.73 
0.00 
0.34 
0.00 
043 
0.52 
0.16 
4.35 
5.77 
5.74 
5.19 
4.34 
4.64 
6.07 
4.65 
0.09 
0.42 
0.04 
0.00 
0.54 
0.52 
0.79 
0.40 
0.74 
0.60 
0.28 
0.27 


Fully  im- 
plement- 
ed non- 
facility 
total 


6.45 

NA 

NA 

NA 

NA 

6.67 

4.11 

764 

11.16 

1.70 

1.77 

1.70 

1.70 

1.70 

1.39 

1.52 

1.83 

7.36 

7.57 

NA 

NA 

NA 

NA 

NA 

3.81 

7.70 

8.85 

NA 

NA 

NA 

13.69 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

12.32 

NA 

14.93 

NA 

NA 

15.99 

NA 

NA 

0.00 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

1  18  I 

NA 

1.24 

0.00 

NA 

NA 

18.25 

10.48 

15.63 

12.53 

691 

6.89 


Fully  im- 
plement- 
ed facility 
total 


5.04 

7.71 

15.13 

9.90 

11.21 

5.24 

1.06 

564 

8.30 

1.31 

1.20 

1.31 

1.31 

1.31 

1.09 

1.12 

1.31 

4,99 

5,70 

448 

12.55 

12.00 

11.14 

18,10 

273 

539 

8.85 

5.90 

10.58 

19.69 

11.03 

75.91 

92.67 

124.55 

83  45 

74.63 

83.52 

75.27 

73.08 

12.32 

17.52 

12.78 

14.58 

11.29 

13.77 

14.33 

12.80 

0.00 

3.13 

0.00 

4.76 

5.18 

3.57 

74.08 

73.22 

68.10 

73.00 

81.57 

77.78 

67.29 

80.93 

1.05 

4.44 

0.91 

0.00 

17.92 

13.19 

17.85 

10.37 

15.18 

12.00 

5.71 

5.98 


GkJbal 


000 
010 
010 
010 
010 
010 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
000 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
ZZZ 
XXX 
ZZZ 
ZZZ 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPTV 

HCPCSz 

1 

MOD 

Status 

Deschptkxi 

Physkaan 
RVU8» 

Fully  im- 

plernent- 

ednon- 

lacilrtyPE 

RVUs 

1 
Fully  im- 
plernent- 
ed  facility 
PE  RVUs 

1 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

1 
Fully  im- 
plement- 
ed facility 
total 

Gtobal 

21034 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Removal  of  face  borve  lesion  

16.17 

2.11 

6.71 
11.86 
16,17 
10.77 
10.23 

8.20 
13.42 
33.75 
22.34 
25.10 
22  88 
20.87 
19.30 
22.51 

9.00 
24.92 

24  92 
0.00 
0.00 
4.22 
5.21 
0.81 
4.93 
7.64 
8.52 

11.16 
10.62 
11.12 
9.82 
12.19 
14  61 
18.10 
18.81 
19.58 
19.94 
20.71 
21.77 

25  24 
28  30 
30  52 
34  45 
42.38 
46.44 
27.80 
3317 
22  25 
25.19 

9.90 
32.19 
35.31 
38  24 
22.46 
17.15 
19.84 
"17.24 
18.91 
14.16 
16.00 
14.10 
10.23' 

6.72 
1023 
n).77 
10.77 

6.72 
14.05 
12.95 
20  79 
11.86 
1186 
1247 

10.59 

3.03 

568 

NA 

NA 

NA 

NA 

NA 

9.87 

2483 

17.55 

19.72 

17.97 

15.35 

15.16 

17.68 

662 

19.58 

18.33 

0.00 

0.00 

5.66 

5.25 

7.88 

7.96 

7.68 

NA 

NA 

956 

10.66 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

895 

805 

862 

8.95 

NA 

11.90 

NA 

NA 

NA 

NA 

24  85 

1020 

10.59 
1.81 
4.46! 
8  33  1 

10  63  ' 
11.93 
10.59 

636 
7.41 
18.64 
12.90 
14.49 
13.21 
11.53 

11  14 
12.99 

4.97 

14.39 

13  76 

0.00 

0.00 

3.70 

448 

0.30 

498 

665 

7.95 

7.68 

7.84 

7.33 

8.20 

8.82 

8.23 

10.69 

13.80 

11.21 

11.69 

11.61 

12.07 

1720 

21.35 

21.03 

23  20 

21.72 

30.39 

16.39 

19.79 

18.94 

1833 

846 

2197 

22.93 

19.54 

15.86 

1077 

12.44 

12.36 

1283 

12.30 

10.85 

9.39 

8.62 

654 

628 

748 

10.85 

8.36 

11.79 

10.85 

13.97 

9.56 

10.25 

10.20 

1.37  1 

0.19 

0.56 

087 

120  : 

084  ; 

1  16 

067 

1.36  1 

3  43  j 

1.59 

255 

1.87 

146 

196 

1.57 

0.65 

1.86 

222 

000 

0.00 

018 

0.28 

005 

0.29 

056 

059 

1.16 

072 

076 

053 

147 

1.02 

163 

1  16 
0.90 
2.09 
213 
1.52 
109 
198 
486 
548 
674 
439 
191 
5.16 
248 
215 
097 
253 

2  75 
4.12 
1.85 
1.53 
1.39 
1.20 
162 
105 
1.26 
1.01 
092 
060 
088 
104 
096 
052 
1.15 
1.40 
1.85 
095 
088 
1.21 

28  13 
5  33  1 

12  95  1 
NA| 
NA 
NA 
NA 
NA  ; 

24  65  1 

6201  1 

41  48 
47.37 

42  72 
37  68 
36  42 
4176 
16.27 
46.36 
4547 

0.00 

000 

1006 

10  74 

874 

1318 

1588 

NA 

NA 

20  90 

22  54 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2010 

15  37 

1993 

20  76 

NA 

1914 

NA 

NA 

NA 

NA 

37  59 

23  86 

28  13  j 
411 
11.73 
2106 
28  00 
23  54 

21  98 
15  23  t 
2219 

55  82 

36  83  1 

42  14  < 

37  96 
33  86 

32  40 
37  07 
1462 
41  17 
40  90 

000 

000 

8  10 

997 

116 

1020 

1485 

17  06 

20.00 

1918 

1921 

1855 

22  48 

23  86 
30.42 

33  77 
3169 
33.72 

34  45 

35  36 

43  53 
5163 
5641 
6313 
70  84 
8122 
46.10 
58.12 
43.67 
45  67 
1933 

56  69 
60  99 
6190 
4017 

29  45 
33  67 

30  80 
I         3336 
1         2751 

'          2811 

1         2450 

1977 

13  86 

1939 

1929 

22  58 

15  60 

;          26.99 

I         2520 

:         36.61 

1         2237 

2299 

2388 

090 

21040 

Removal  of  jaw  t>one  leskxi 

090 

21041 

Removal  of  law  tx>ne  lesion    

090 

21044 

Removal  of  jaw  tx>ne  lesion 

090 

21045 

Extensive  jaw  surgery 

090 

21050 

090 

21060 

Refnove  iaw  ioint  carbldoe     

090 

21070 

Remove  coronoid  process  

090 

21076 

Preoare  face/ora!  orosthesis      

010 

21077 

Prepare  face/oral  prosthesis  

090 

21079 

Prepare  face/oral  prosthesis  

090 

21080 

Prepare  face/oral  prosttiesis  

090 

21081 

Prepare  face/oral  prosthesis  

Prepare  face^oral  prosthesis  

090 

21082 

090 

21083 

Preoare  face/oral  orostl^esis     

090 

21084 

Prepare  face/oral  prosthesis  

090 

21065 

Preoare  face/oral  orosthesis     

010 

21086 

090 

21067 

Prepare  face/oral  prosthesis  

090 

21088 

Preoare  face/oral  orosthesis     

090 

21089 

Prejaare  face/oral  prosthesis  

090 

21100 

Maxilk)faclal  fixatkxt  

090 

21110 

Interdental  fixation  

090 

21116 
21120 

Injectkjn.  jaw  joint  x-ray 

Reconstruction  of  chin  

000 

090 

21121 

Reconstructwn  of  chin 

090 

21122 

Reconstructkxi  of  chin 

090 

21123 

Reconstruction  of  chin              

090 

21125 

Augmentatk>n,  tower  jaw  bone 

Augmentatkjn,  tower  jaw  bone 

Reduction  of  forehead     

090 

21127 

090 

21137 

090 

21138 

Reductton  of  foretwad 

090 

21139 

Reductton  of  foretwad 

090 

21141 
21142 

Reconstruct  mklface,  letort  

Reconstnjct  mklface,  lefort  

Reconstruct  mklface,  lefort  

Reconstruct  mklface.  lefort  

Reconstruct  midface,  lefort  

Reconstruct  mklface,  lefort  

Reconstruct  mklface,  lefort  

Reconstruct  midface,  letort  

Recoristruct  mklface,  lefort  

Recofistruct  midface,  lefort  

Reconstruct  mklface,  lefort  

Reconstruct  mklface,  lefort  

Rec^onstruct  orbit/forehead      

090 
090 

21143 

090 

21145 
21146 
21147 
21150 

090 
090 
090 
090 

21151 

090 

21154 
21155 

090 
090 

21159 
21160 

090 
090 

21172 

090 

21175 

Reconstruct  orbrt/forehead        

090 

21179 

Reconstruct  entire  forehead 

090 

21180 

Reconstruct  entire  forehead 

090 

21181 

Contour  cranial  tx>ne  leston  

090 

21182 

Recoristruct  cranial  t>one  

090 

21183 

Reconstruct  cranial  bone  

090 

21184 

Reconstruct  cranial  bone  

090 

21188 
21193 

Reconstmction  of  midface 

Reconst  Iwr  jaw  w/o  graft 

Reconst  Iwr  jaw  w/graft  

090 
090 

21194 

090 

21195 
21196 

090 

090 

21196 

090 

21199 

090 

21206 

090 

21208 

Augmentatton  of  facial  bones 

090 

21209 

Reductkxi  of  facial  bones 

090 

21210 

Face  bor>e  araft               

090 

21215 

Lower  jaw  bor>e  graft 

Rib  cartilage  graft 

090 

21230 

090 

21235 

Ear  cartitaoe  oraft 

090 

21240 

Reconstruction  of  jaw  ioint  

090 

21242 
21243 

Reconstruction  of  iaw  ioint         

090 

ReconstructkDn  of  jaw  joint  

090 

21244 

Reconstruction  of  tower  jaw  

1            090 

21245 
21246 

Rar^nst  ruction  of  iaw             

090 

Reconstruction  of  jaw 

090 

'  CPT  codas  am  descnptnns  only  are  copyngm  2001  American  Med«al  Association.  All  Rights  Resen«d.  Applical>le  FARS/DFARS  Apply. 
^CopyrtgM  1994  Amencan  Dental  Association  All  nghts  reserved. 
^♦InrtlcMil  RVUs  are  not  used  tor  Medicare  payment 


'CPT codes  and  descnptions  only  are  copyright  2001  Amencan  Medical  Aseooanon.  All  Rights  Reserved.  Applicable  FARSrtJFARS  Apply. 
^Copynght  1994  Amencan  Dental  Association.  AH  nghts  reserved. 
^I'lndicatas  RVUs  are  not  used  for  Medicare  payment. 
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T 


CPTV  1 
HCPCS2  ! 


MOD 


21247 
21248 
21249 
21255 
21256 
21260 
21261 
21263 
21267 
21268 
21270 
21275 
21280 
21282 
21295 
21296 
21299 
21300 
21310 
21315 
21320 
21325 
21330 
21335 
21336 
21337 
21338 
21339 
21340 
21343 
21344 
21345 
21346 
21347 
21348 
21355 
21356 
21360 
21365 
21366 
21385 
21386 
21387 
21390 
21395 
21400 
21401 
21406 
21407 
21408 
21421 
21422 
21423 
21431 
21432 
21433 
21435 
21436 
21440 
21445 
21450 
21451 
21452 
21453 
21454 
21461 
21462 
21465 
21470 
21480 
21485 
21490 
21493 


Status 


Descnptlon 


Reconstruct  lower  law  bone  .. 

Reconstruction  of  jaw 

Reconstruction  of  jaw 

Reconstruct  lower  jaw  bone  .. 

Reconstruction  of  orbit  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Augmentation,  cheek  bor>e  ... 
Revision,  orbrtofacial  bones  .. 

Revision  of  eyelid  

Revision  of  eyelid 

Revision  of  jaw  muscle/bone 
Revision  of  jaw  muscle/bone 
Cranio/maxillofacial  surgery  .. 
Treatment  of  skull  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treatment  of  nose  fracture  .... 
Treat  nasal  septal  fracture  .... 
Treat  nasal  septal  fracture  .... 
Treat  nasoethmoid  fracture  ... 
Treat  nasoettimoid  fracture  ... 
Treatment  of  nose  fracture  .... 
Treatment  of  sinus  fracture  ... 
Treatment  of  sinus  fracture  ... 

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  *. 

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  

Treat  cheek  bone  fracture  

Treat  cheek  bone  fracture 

Treat  cheek  bone  fracture 

Treat  cfieek  bone  fracture 

Treat  cheek  bone  fracture 

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  eye  socket  fracture  

Treat  mouth  roof  fracture  , 

Treat  rrxxith  roof  fracture  

Treat  mouth  roof  fracture  

Treat  craniofacial  fracture  

Treat  crankrfacial  fracture  .... 

Treat  craniotacial  fracture  

Treat  crankjfacial  fracture  

Treat  creiniofacial  fracture  .... 

Treat  dental  ndge  fracture 

Treat  dental  ndge  fracture  .... 

Treat  k>wer  jaw  fracture  

Treat  lower  )aw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  kDwer  jaw  fracture  

Trea«  tower  jaw  fracture  

Treat  lower  jaw  fracture  

Reset  diskxated  jaw  

Reset  distocated  jaw  

Repair  dislocated  (aw  

Treat  hyoK)  txme  fracture 


Physician 

work 

RVUs  3 


22  63 

11.48 

17.52 

16.72 

16.19 

16.52 

31.49 

28.42 

1890 

24.48 

10.23 

11.24 

6.03 

3.49 

1.53 

4.25 

0.00 

0.72 

0.58 

1.51 

1.85 

377 

5.38 

8.61 

5.72 

2.70 

6.46 

8.09 

10  77 

12.95 

19.72 

8.16 

10.61 

12.69 

16.69 

3.77 

4.15 

6.46 

14.95 

17.77 

916 

9.16 

9.70 

10.13 

12.68 

1.40 

3.26 

701 

8.61 

12.38 

5.14 

8.32 

10.40 

7.05 

8.61 

25.35 

17.25 

28.04 

2.70 

5.38 

2.97 

4.87 

1.96 

5.54 

646 

8.09 

9.79 

11.91 

15.34 

0.61 

3.99 

11.86 

1.27 


Fully  im- 
ptement- 
ed  non- 
facility  PE 
RVUs 


NA 

8.91 

11.44 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.39 

NA 

NA 

NA 

NA 

NA 

0.00 

2.77 

2.70 

3.49 

4.96 

NA 

NA 

NA 

NA 

5.24 

NA 

NA 

NA 

NA 

NA 

10.36 

NA 

NA 

NA 

3.89 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

>JA 

3.29 

4.34 

NA 

NA 

NA 

7.23 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.44 

7.14 

6.45 

6.46 

13.44 

7.32 

NA 

840 

10.06 

NA 

NA 

1.62 

382 

NA 

NA 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


20.17 

7.86 

10.35 

13.16 

13.87 

13.54 

20.04 

15.09 

14.75 

15.15 

9.99 

11.02 

6.27 

5.38 

4.34 

4.09 

0.00 

0.30 

0.15 

1.27 

2.10 

3.73 

5.67 

734 

5.74 

3.42 

5.75 

6.97 

8.78 

9.48 

13.82 

7.91 

10.12 

968 

11.57 

2.54 

3.31 

5.74 

1172 

14.28 

8.04 

8.43 

8.55 

8.73 

9.24 

1.05 

3.65 

7.20 

7.99 

10.29 

6.84 

7.93 

8.63 

8.44 

8.06 

1759 

12.97 

16.02 

3.73 

5.04 

2.90 

6.11 

4.35 

6.69 

5.72 

826 

8.18 

8.42 

10.31 

0.18 

3.34 

7.69 

3.68 


Mal- 
practice 
RVUs 


2.21 
1.01 
1.39 
1.13 
1.04 
1.25 
2.20 
2.16 
1.35 
0.79 
0.73 
1.03 
0.27 
0.21 
0.13 
0.30 
0.00 
0.09 
0.05 
0.12 
0.15 
0.31 
0.48 
0.64 
0.45 
0.22 
0.53 
0.76 
0.85 
1.06 
1.72 
0.60 
0.85 
1.14 
1.50 
0.29 
0.36 
0.52 
1.30 
1.41 
0.64 
0.76 
0.78 
0.70 
1.09 
0.12 
0.34 
0.59 
0.67 
1.24 
0.42 
0.69 
6.95 
0.58 
0.55 
2.46 
1.66 
2.32 
0.22 
0.55 
0.23 
0.39 
0.14 
0.49 
0.55 
0.73 
0.80 
0.84 
1.36 
0.05 
0.31 
1.31 
0.10 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 

21.40 

30.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

21.35 

NA 

NA 

NA 

NA 

NA 

0.00 

3.58 

3.33 

5.12 

6.96 

NA 

NA 

NA 

NA 

8.16 

NA 

NA 

NA 

NA 

NA 

19.12 

NA 

NA 

NA 

795 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.81 

7.94 

NA 

NA 

NA 

12.79 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.36 

13.07 

965 

11.72 

15.56 

13.35 

NA 

17.22 

20.65 

NA 

NA 

2.28 

8.12 

NA 

NA 


Fully  im- 
plement- 
ed facility 
total 


45.01 

20.35 

29.26 

31.01 

31.10 

31.31 

53.73 

45.67 

35.00 

40.42 

20.95 

23.29 

12.57 

9.08 

6.00 

8.64 

0.00 

1.11 

0.78 

2.90 

4.10 

7.81 

11.53 

16.59 

11.91 

6.34 

12.74 

15.82 

20.40 

23.49 

35.26 

16.67 

21.58 

23.51 

29.76 

6.60 

7.82 

12.72 

27.97 

33.46 

17.84 

18.35 

19.03 

19.56 

23.01 

2.57 

725 

14.80 

17.27 

23.91 

12.40 

16.94 

19.98 

16.07 

17.22 

45.10 

31.88 

46.38 

6.65 

10.97 

6.10 

11.37 

6.47 

12.72 

12.73 

17.08 

18.77 

21.17 

27.01 

0.84 

7.64 

20.86 

5.05 


Global 


CPTV 
HCPCS2 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 


21494 

21495 

21497 

21499 

21501 

21502 

21510 

21550 

21555 

21556 

21557 

21600 

21610 

21615 

21616 

21620 

21627 

21630 

21632 

21700 

21705 

21720 

21725 

21740 

21750 

21800 

21805 

21810 

21820 

21825 

21899 

21920 

21925 

21930 

21935 

22100 

22101 

22102 

22103 

22110 

22112 

22114 

22116 

22210 

22212 

22214 

22216 

22220 

22222 

22224 

22226 

22305 

22310 

22315 

22318 

22319 

22325 

22326 

22327 

22328 

22505 

22520 

22521 

22522 

22548 

22554 

22556 

22558 

22585 

22590 

22595 

22600 

22610 


MOD 


Status 


A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Physician 

wortt 
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Treat  hyoid  bone  fracture 

Treat  hyoid  tione  fracture 

Interdental  wiring  

Head  surgery  procedure  

Drain  neck/chest  lesion  

Drain  chest  leston 

Drainage  of  bone  lesion  

Biopsy  of  neck/chest  

Remove  lesion,  neck/ct>est  .... 
Remove  leskjn,  neck/chest  ... 
Remove  tumor,  neck/ctiest  .... 

Partial  removal  of  rib  

Partial  removal  of  rib  

Removal  of  rib 

Removal  of  rib  and  nerves 

Partial  removal  of  sternum  

Sternal  debridement  

Extensive  stemum  surgery 

Extensive  stemum  surgery 

Revision  of  neck  muscle  

Revision  of  neck  musde/rib  ... 

Revision  of  neck  muscle  

Revision  of  neck  muscle  

Reconstniction  of  stemum  

Repair  of  stemum  separation  . 

Treatment  of  rib  fracture  

Treatment  of  rib  fracture  

Treatment  of  rib  fracture(s)  .... 

Treat  stemum  fracture 

Treat  sternum  fracture 

Neck/chest  surgery  procedure 

Biopsy  soft  tissue  of  t>ack  

Biopsy  soft  tissue  of  l>ack  

Remove  lesion,  back  or  flank  . 

Remove  tumor,  back  

Remove  part  of  neck  vertebra 
RerTK>ve  part,  thorax  vertebra 
Remove  part,  lumtiar  vertebra 
Remove  extra  spine  segment 
Rerrwve  part  of  neck  vertebra 
Remove  part,  thorax  vertebra 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment 

Revision  of  neck  spine  

Revlsksn  of  thoraw  spine 

Reviston  of  lumbar  spine 

Revise,  extra  spine  segment  . 

Revision  of  neck  spine  

Revision  of  thorax  spine 

Revision  of  lumbar  spine 

Revise,  extra  spine  segment . 
Treat  spine  process  fracture  . 

Treat  spine  fracture  

Treat  spine  fracture  

Treat  odontokj  fx  w/o  graft  .... 

Treat  odontoid  fx  w/graft  

Treat  spine  fracture  

Treat  neck  spine  fracture  

Treat  thorax  spine  fracture  .... 

Treat  each  add  spine  fx  

Manipulation  of  spine  

Percut  vertebroplasty  ttior  

Percut  vertebroplasty  lumb  ... 
Percut  vertebroplasty  addl  .... 

Neck  spine  fusion _ 

Neck  spine  fuston 

Thorax  spine  fusion 

Lumtiar  spine  fusion 

AdditKinal  spinal  fusion  

Spine  &  skull  spinal  fusion  .... 

Neck  spinal  fuston  

Neck  spine  fusion  

Thorax  spine  fusion 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


6.28 

569 

3.86 

0.00 

3.81 

7.12 

574 

2.06 

435 

5.57 

888 

6.89 

14.61 

9.87 

12.04 

6.79 

6.81 

17.38 

18.14 

6.19 

9.60 

5.68 

699 

1650 

10.77 

0.96 

2.75 

6.86 

1.28 

7.41 

0.00 

2.06 

449 

5.00 

1796 

9.73 

9.81 

981 

234 

12.74 

12.81 

12.81 

2.32 

23.82 

19.42 

19.45 

6.04 

21.37 

21.52 

2152 

604 

2.05 

2.61 

8.84 

21.50 

24  00 
18.30 
19.59 
1920 

4.61 
1.87 
8.91 
8.34 
4.31 

25  82 
18.62 
23  46 
22.28 

5.53 
20.51 
19.39 
16.14 
16.02 


NA 

NA 

4.68 

0.00 

4.50 

NA 

NA 

232 

4.25 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.63 

NA 

8.71 

NA 

NA 

NA 

2.31 

NA 

NA 

280 

NA 

0.00 

2.40 

1019 

4.55 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

325 

4.77 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.58 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


421 

5.28 

3.81 

0.00 

3.64 

705 

7.47 

1.25 

2.43 

3.29 

7.87 

7.80 

11.26 

790 

8.94 

6.13 

12.16 

14.03 

12  35 

7.19 

7.87 

5.93 

7.28 

12  85 

941 

1.11 

408 

749 

158 

9.90 

0.00 

0.77 

479 

266 

1353 

836 

904 

9.18 

1.27 

11.06 

1095 

10.71 

1.26 

17  42 

14.60 

15.32 

3.31 

15.61 

15.08 

15.70 

322 

2.01 

3.54 

932 

15.02 

17.42 

14.94 

15.67 

15.43 

2.43 

3.20 

415 

3.92 

175 

18.08 

13.94 

16.80 

15.27 

2.94  I 

15.56! 

14.56  I 

12.66  1 

12.96  1 


Futly  im- 

plernent- 

ed  non- 

tadlity 

total 


044 

041 

0.31 

0.00 

0.36 

0.79 

0.67 

013 

0.41 

0.51 

0.85 

0.81 

185 

1.20 

1.31 

0.77 

082 

1.95 

2.16 

031 

0.92 

080 

090 

2.03 

1.35 

0.09 

029 

060 

015 

084 

0.00 

0.12 

0.44 

0.49 

187 

1.SS 

1.51 

146 

0.37 

220 

1.96 

1.98 

0.40 

423 

278 

278 

098 

365 

308 

3.20 

1.01 

029 

037 

1.37 

4.26 

476 

2.61 

3.54 

2.75 

0.66 

0.27 

0.99 

093 

0.33 

498 

3.51 

378 

318 

098 

361 

362 

289 

266 


NA 

NA 

8.85 

000 

8.67 

NA 

NA 

451 

9.01 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1513 

NA 

1519 

NA 

NA 

NA 

336 

NA 

NA 

4  23 

NA 

000 

458 

1512 

10  04 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

559 

775 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

672 

NA 

r^A 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


FuMy  im- 
plement- 
ed facility 
total 


GlotMl 


1093 
1138 

798 

000 

781 
14.96 
1388 

344 

719 

9.37 
17.60 
1550 
27  72 

18  97 
22  29 
15  69 

19  79  j 
33  36  ' 

32  65 

13  69 
1839 
1241 
15  17  ' 
31  38  , 
21  53 

2  16  I 

7  12 

14  95 
301 

1815 
0  00 

2  95 
9.72  i 

8  15 

33  36 
1964 

20  36 
2045 

398 
26  00 
2572 
25  50 

3  98 
4547 

36  80 

37  55 
1033 
40  63 

39  68 

40  42  , 
10.27  i 

4  35  ' 
6  52  I 

1953 
40  78 
4618 
35  85 

38  80 
37  38 

7.70 

5  34  ] 
14  05  ' 
13  19 

6  39 
48  88 
3607 
44  04 
40  73 

945 

39  88 
37  59  ' 
31  69 
31  66 


090 
090 
090 
YYY 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
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090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
010 
010 
010 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 


'  CPT  codes  and  descnptons  only  are  copynghl  2001  American  Medcai  Associatnn  AH  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
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CPTV 
HCPCS2 


MOO 


22612 
22614 
22630 
22632 
22800 
22802 
22804 
22808 
22810 
22812 
22818 
22819 
22830 
22840 
22841 
22842 
22843 
22844 
22845 
22846 
22847 
22848 
22849 
22850 
22851 
22852 
228SS 
22899 
22900 
22999 
23000 
23020 
23030 
23031 
23035 
23040 
23044 
23065 
23066 
23075 
23076 
23077 
23100 
23101 
23105 
23106 
23107 
23120 
23125 
23130 
23140 
23145 
23146 
23150 
23155 
23156 
23170 
23172 
23174 
23180 
23182 
23184 
23190 
23195 
23200 
23210 
23220 
23221 
23222 
23330 

23331 

2333? 
23350 


Status 


Description 


Luntbar  spine  fusion 

Spine  fusion,  extra  segment  ... 

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Fusion  of  spine 

Fusion  of  spine 

Fusion  of  spine 

Fusion  of  spine 

Fusion  of  spine 

Fusion  of  spine 

Kyphectomy,  1-2  segments  .... 

Kyphectomy.  3  or  more  

Exploration  of  spinal  fusion  

Insert  spine  fixation  device 

Insert  spine  fixation  device  ..:... 

Insert  spine  fixation  device 

Insert  spine  fixation  device  

Insert  spine  fixation  device 

insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  pelv  fixation  device 

Reinsert  spinal  fixation  

Remove  spine  fixation  device  . 

Apply  spine  prostfi  device  

Remove  spine  fixation  device  . 
Remove  spine  fixation  device 

Spine  surgery  procedure  

Remove  atxjominal  wall  lesion 
Abdomen  surgery  procedure  ... 
Removal  of  calcium  deposits  .. 

Release  sfioulder  joint 

Drain  sfioulder  lesion  

Drain  shoulder  bursa  

Drain  sfioulder  bone  lesion  

Exploratory  shioulder  surgery  .. 
Exploratory  sboulder  surgery  .. 

Biopsy  stioutder  tissues  

Biopsy  sfioulder  tissues  

Removal  of  sfioulder  lesion 

Removal  of  sfioulder  lesion 

Remove  tumor  of  sfioulder 

Biopsy  of  sfioulder  joint 

Sfioulder  joint  surgery  

Remove  shoulder  joint  lining  ... 

Incision  of  coltartwne  joint 

Explore  treat  shoulder  joint  

Partial  removal,  collar  bone  .... 

Removal  of  collar  bone  

Remove  sfioulder  bone,  part ... 

Removal  of  bone  lesion  

Removal  of  bone  lesion  

Removal  of  bone  lesion  

Removal  of  humerus  lesion  .... 
Removal  of  humerus  lesion  .... 
Removal  of  humerus  lesion  .... 

Rermve  collar  bone  lesion 

Remove  shoulder  blade  lesion 

Remove  humerus  lesion  

Remove  collar  bone  lesion 

Remove  sixxjider  blade  lesion 

Remove  humerus  lesion  

Partial  removal  of  scapula 

FHemoval  of  head  of  humerus  .. 

Removal  of  collar  bone  

Removal  of  shoulder  Made  

Partial  removal  of  humerus 

Partial  removal  of  humerus  

Partial  removal  of  humerus 

Remove  shoulder  foreign  body 
Remove  sfioulder  foreign  txxly 
Remove  shoulder  foreign  txxiy 
Injection  for  shoulder  x-ray 


Physician 

wor1( 
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21.00 

6.44 

20.84 

5.23 

18.25 

30.88 

36.27 

26.27 

30.27 

32  70 

31.83 

36  44 

10  85 

12.54 

0.00 

12.58 

13.46 

16.44 

11.96 

12.42 

13.80 

6.00 

18.51 

9.52 

6.71 

901 

15.13 

0.00 

5.80 

0.00 

4.36 

8.93 

3.43 

2.74 

8.61 

9.20 

7.12 

2.27 

4.16 

239 

7.63 

16.09 

6.03 

5.58 

8.23 

5.96 

8.62 

7.11 

9.39 

7.55 

689 

9.09 

7.83 

8.48 

10.35 

8.68 

6.86 

6.90 

951 

853 

815 

9.38 

724 

9.81 

12.08 

12.49 

14.56 

17.74 

23.92 

1.85 

7.38 

11.62 

1.00 


Fully  im- 
plement- 
od  non- 
facility  PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
000 
9.04 
NA 
6.40 
5.80 
NA 
NA 
NA 
2.61 
8.34 
5.40 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.15 
NA 
NA 
7.22 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


15.75 

354 

16.01 

2.75 

14.30 

21.88 

24.48 

18.27 

19.63 

21.89 

21.69 

22.19 

10.05 

6.84 

0.00 

6.83 

7.39 

9.26 

6.38 

6.70 

7.06 

3.38 

14.22 

8.89 

354 

8.60 

11.67 

0.00 

4.42 

0.00 

6.97 

10.53 

4.44 

4.16 

16.13 

11.71 

10.73 

1.34 

6.16 

3.17 

8.36 

14.41 

8.73 

8.63 

10.18 

9.27 

10.41 

9.55 

10.78 

9.82 

8.31 

10.87 

10.70 

10.14 

12.33 

10.45 

11.33 

9.58 

11.74 

16.16 

16.18 

16.43 

8.74 

10.03 

14.39 

13.96 

15.57 

16.93 

20.66 

3.49 

9.70 

12.12 

0.35 


Mal- 
practice 
RVUs 


3.28 
1.04 
3.79 
0.90 
2.71 
4.42 
5.23 
4.36 
4.49 
4.67 
5.01 
5.20 
1.73 
2.03 
0.00 
204 
2.10 
2.42 
2.22 
2.26 
2.36 
0.88 
2.87 
1.51 
1.11 
1.40 
2.74 
0.00 
0.58 
0.00 
050 
1.23 
0.42 
0.33 
1.19 
1.28 
0.97 
0.14 
050 
025 
0.87 
1.81 
0.81 
0.77 
1.13 
0.82 
1.19 
,0.99 
1.27 
1.06 
0.82 
1.24 
1.11 
1.14 
1.20 
1.18 
0.84 
0.95 
1.30 
1.18 
1.08 
1.24 
0.97 
1.38 
1.48 
1.61 
2.03 
2.51 
337 
0.18 
1.02 
1.62 
0.05 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 

0.00 

13.90 

NA 

10.25 

887 
NA 
NA 
NA 

502 
13  00 

8.04 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.18 
NA 
NA 

8.27 


Fully  im- 
plement- 
ed fadlity 
total 


40  03 
11.02 
40.64 

8.88 
35.26 
57.18 
65.98 
48.90 
54.39 
59.26 
58.53 
63.83 
22.63 
21.41 

0.00 
21.45 
22.95 
28.12 
20.56 
21.38 
23.24 
10.26 
35.60 
19.92 
11.36 
19.01 
29.54 

0.00 
10.80 

0.00 
1183 
20.69 

8.29 

7.23 
25.93 
22.19 
18  82 

3.75 
10.82 

5.81 
16.86 
32.31 
15.57 
14.98 
19.54 
16  05 
20.22 
17.65 
21.44 
18.43 
16.02 
21.20 
19.64 
19.76 
23.88 
20.31 
19.03 
17.44 
22.55 
25.87 
25.41 
27.05 
16.95 
21.22 
27.95 
28.06 
32.16 
37.18 
47.95 

5.52 
18.10 
25.36 

1.40 


Global 


CPTV 
HCPCS2 


090 

zzz 

090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
XXX 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
090 
090 
ZZZ 
090 
090 
YYY 
090 
YYY 
090 
090 
010 
010 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
000 


23395 
23397 
23400 
23405 
23406 
23410 
23412 
23415 
23420 
23430 
23440 
23450 
23455 
23460 
23462 
23465 
23466 
23470 
23472 
23480 
23485 
23490 
23491 
23500 
23505 
23515 
23520 
23525 
23530 
23532 
23540 
23545 
23550 
23552 
23570 
23575 
23585 
23600 
23605 
23615 
23616 
23620 
23625 
23630 
23650 
23655 
23660 
23665 
23670 
23675 
23680 
23700 
23800 
23802 
23900 
23920 
23921 
23929 
23930 
23931 
23935 
24000 
24006 
24065 
24066 
24075 
24076 
24077 
24100 
24101 
24102 
24105 
24110 


MOD 


Status 


Description 


Muscle  transfer,  shoulder/arm 

Muscle  transfers  

Fixation  of  shoulder  blade 

Incision  of  tendon  &  muscle  .. 
Incise  tendon(s)  &  muscle(s) 

Repair  of  tendon(s)  

Repair  of  tendon(s)  

Release  of  sfioulder  ligament 

Repair  of  shoulder 

Repair  biceps  tendon  

Remove/transplant  tendon  .... 

Repair  shoulder  capsule  

Repair  shoulder  c£ipsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Reconstruct  shoulder  joint 

Reconstruct  shoulder  joint 

Revision  of  collar  bone 

Revision  of  collar  bone 

Reinforce  clavicle  

Reinforce  shoulder  bones  

Treat  clavicle  fracture 

Treat  clavicle  fracture 

Treat  clavicle  fracture 

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  ....:.. 

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  clavicle  dislocation  

Treat  shoulder  blade  fx  

Treat  shoulder  blade  fx  

Treat  scapula  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture , 

Treat  humenjs  fracture 

Treat  humerus  fracture 

Treat  shoulder  dislocation  .... 
Treat  shoulder  dislocation  ...• 
Treat  shoulder  dislocation  .... 

Treat  dislocatlorvlracture 

Treat  dislocation/fracture 

Treat  dislocation/tracture 

Treat  dislocation/fracfure 

Fixation  of  shoulder 

Fusion  of  shoulder  joint 

Fusion  of  sfioulder  joint 

Amputation  of  arm  &  girdle  .. 
Annputation  at  shoulder  joint 
AmfXJtation  follow-up  surgery 
Shoulder  surgery  procedure  . 

Drainage  of  arm  lesion  

Drainage  of  arm  bursa  

Drain  arm/elbow  t>one  lesion 
Exploratory  elt>ow  surgery  .... 

Releetse  elbow  joint  

Biopsy  arm/eltww  soft  tissue 
Biopsy  arm/elt>ow  soft  tissue 
Remove  arm/elbow  lesion  .... 
Remove  arm/elt>ow  lesion  .... 
Remove  tumor  of  amVelbow 

Biopsy  elbow  joint  lining 

Explore/treat  elbow  joint 

Remove  elbow  joint  lining  .... 

Removal  of  etbOH  bursa  

Remove  humerus  lesion  


Physician 
RVUs3 


16.85 

16.13 

13.54 

8.37 

10.79 

12.45 

13.31 

9.97 

13  30 

9.98 

10.48 

13.40 

14.37 

15.37 

15.30 

15.85 

14.22 

17.15 

21.10 

11.18 

13.43 

11.86 

14.21 

208 

369 

741 

2.16 

3.60 

7.31 

8.01 

2.23 

3.25 

7.24 

8.45 

2.23 

4.06 

8.96 

2.93 

4.87 

9.35 

21.27 

2.40 

3.93 

7.35 

339 

4.57 

7.49 

4.47 

7.90 

6.05 

10.06 

2.52 

14.16 

16.60 

19.72 

14.61 

5.49 

0.00 

2.94 

1.79 

609 

5.82 

9.31 

2.08 

5.21 

3.92 

6.30 

11.76 

4.93 

6.13 

8.03 

3.61 

7.39 


Fully  im- 


ed  non- 
facility  PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.87 

5.98 

NA 

3.91 

7.16 

NA 

NA 

4.56 

4.99 

NA 

NA 

3.84 

6.22 

NA 

565 

8.32 

NA 

NA 

5.35 

7.35 

NA 

5.58 

NA 

NA 

768 

NA 

822 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

6.10 

5.76 

NA 

NA 

NA 

5.50 

8.48 

7.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 


ed  facility 
PE  RVUs 


1^1- 

practice 

RVUs 


14.09 
13.86 
1452 
9.66 
11.55 
12.55 
13.05 
10.22 
13.94 
11.15 
11.54 
13  02 
13.62 
14.21 
13.68 
14.47 
13.63 
1516 
17  40 
11.94 
13.10 

13  74 
13.54 

260 
402 
824 
2.67 
408 
7.94 
8.67 
263 
3.65 
8.29 
8.82 
270 
4.18 
931 
371 
655 
10.19 
16.26 
343 
5.57 
8.20 
3.67 
439 
8.27 
5.81 
8.72 
671 
9.89 
348 

14  28 
15.83 
1635 
13.70 

667 
000 
4.01 
3.74 

1290 
606 
8.64 
325 
640 
5.91 
7.39 

14.23 
5.83 
682 
7.81 
5.26 
9.75 


229 
2.24 
1.91 
1.12 
148 
172 
1.86 
1.39 
186 
140 
1.47 
186 
201 
217 
216 
1.61 
2.00 
240 
237 
1  56 
184 
1.11 
200 
026 
0.50 
1.03 
0.26 
044 
0.85 
1.13 
024 
039 
0.94 
1  18 
0.29 
053 
1.25 
0.39 
0.67 
1.31 
298 
032 
0.53 
103 
0.31 
0.52 
101 
0.60 
1.10 
0.83 
1.39 
035 
197 
234 
2.47 
1.92 
0.78 
0.00 
0.32 
0.21 
084 
077 
1.27 
0.14 
0.61 
0.43 
070 
1.32 
0.62 
0.84 
1.09 
049 
099 


Fully  im- 

plefnent- 

ed  non- 

(adMy 

total 


Fully  im- 
plement- 
ed facility 
total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 

NA  I 

NA  I 

NA  ' 

NA 

NA 

fM 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.21 

1017 

NA 

6.33 

11.20 

NA 

NA 

7.03 

863 
NA 
NA 

636 

1081 

f^ 

897 

13  86 

NA 

NA 

8.07 

11.81 

NA 

9.28 
NA 
NA 
12.75 
NA 
15.10 
r4A 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

9.36 

7.76 
NA 
NA 
NA 

772 
14.30 
1215 

NA 
NA 
NA 
NA 
NA 
NA 


33.23 
32.23 

29  97 
19.15 

23  82 
26  72 
28.22 
21.58 
2910 
22  53 
2349 
28.28 

30  00 
31.75 
31.14 
3193 
29  85 
34  71 
40  87 

24  68 

28  37 
26.71 

29  75 
494 
8.21 

1668 

509 

8.12 

1610 

17.81 

510 

7.29 

16  47 

18.45 

5.22 

8.77 

19.52 

703 

12  09 

20  85 

40.51 

615 

10.03 

16.58 

737 

948 

1677 

10.88 

1772 

13.59 

2134 

635 

3041 

34  77 

38.54 

30  23 
12.94 

0.00 

7.27 

574 

19.83 

1265 

19.22 

547 

1222 

10.26 

14.39 

27.31 

11.38 

1379 

16.93 

936 

1813 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
OV 
090 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  d«scriptions  only  are  copyright  2001  Amencan  Medical  Association  AH  Rights  Reserved  Appllcabla  FARS/DFARS  Apply. 
'Copyrigrit  1994  Amencan  Denial  Associalion  AJI  rights  reserved. 
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CPTV 
HCPCS2 

MOD 

Status 

Description 

Physician 

work 

RVUs  3 

Fully  im- 
plenvent* 
ed  non- 
facility  PE 
RVUs 

Fully  ini- 
plement- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 

pternent- 

ed  facility 

total 

ninhal 

24115 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Ren 
Ren 
Ren 
Ren 
Ren 
Ren 
Ren 
Ren 
Ren 
Pari 
Pail 
Pari 
Rad 
Ext( 
Extt 
Extt 

fwve/graft  bone  lesion  

9.63 

11.81 

6.65 

7.89 

8.31 

6.25 

9.73 

7.99 

8.05 

9.18 

7.58 

754 

14.20 

13.27 

15  58 

10.06 

11.54 

11.73 

7.83 

6.23 

1.76 

4.56 

1.31 

3.75 

10.20 

7.45 

5.98 

10.56 

9.60 

10.65 

745 

789 

.       790 

10.62 

8.65 

14.00 

8.65 

14.00 

5.25 

5.91 

6.43 

6.48 

6.68 

12.34 

14  08 

14.99 

18.49 

8.39 

9.13 

11.06 

14.82 

13.44 

12.81 

13.17 

8.74 

8.12 

1192 

3.21 

5.17 

11.65 

11.65 

350 

6.87 

943 

10.46 

.    15.69 

2.80 

5.56 

779 

10.66 

2.86 

5.79 

11.60 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
t^JA 
NA 
NA 
NA 
NA 
NA 
NA 
5.80 
8.42 
11.16 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
5.09 
8.88 
NA 
NA 
6.19 
8.81 
NA 
NA 

A.67 

8.09 

NA 

NA 

4.62 

8.22 

NA 

10.80 

12.20 

6.96 

6.67 

7.79 

6.91 

16.50 

7.09 

8.06 

16.67 

11.43 

11.40 

11.28 

14.92 

16.64 

9.96 

7.55 

9.66 

7.77 

6.93 

3.25 

6.97 

0.47 

5.46 

9.11 

770 

8.43 

11.29 

8.79 

9.25 

5.23 

7.74 

7.85 

9.37 

7.91 

10.87 

7.91 

10.87 

6.25 

6.72 

7.01 

685 

7.21 

10.26 

11.30 

11.30 

13.80 

7.96 

8.48 

12.48 

13.75 

16.06 

12.88 

13.98 

6.59 

10.33 

12.31 

3.38 

6.81 

11.40 

11.85 

4.86 

6.72 

10.61 

10.18 

13.69 

323 

5.82 

9.96 

8.49 

3.26 

6.13 

11.32 

1.15 

1.66 

0.87 

0.88 

0.90 

0.87 

1.31 

0.85 

1.12 

1.23 

1.01 

1.04 

1.90 

1.81 

2.19 

1.19 

0.64 

1.42 

1.07 

0.84 

0.15 

0.56 

0.07 

0.52 

1.30 

0.98 

0.74 

1.00 

1.21 

1.41 

0.77 

1.08 

1.08 

1.48 

1.21 

1.95 

1.21 

1.95 

0.72 

0.82 

0.90 

0.88 

0.90 

1.69 

1.95 

1.92 

2.52 

1.11 

1.28 

1.53 

1.89 

1.82 

1.80 

184 

1.23 

0.92 

1.67 

0.41 

0.72 

1.63 

1.63 

0.47 

0.96 

1.25 

1.47 

2.18 

0.35 

0.74 

1.10 

1.44 

0.38 

0.81 

1.62 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.71 
13.54 
12.54 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
8.71 
14.77 
t^lA 
NA 
10.16 
16.64 
NA 
NA 
NA 
8.02 
14.39 
NA 
NA 
7.86 
14.82 
NA 

21.58 
25.67 
14.48 
15.44 
17.00 
14.03 
27.54 
15.93 
17.23 
27.08 
20.02 
19.98 
27.38 
30.00 
34.41 
21.21 
19.73 
22.81 
16.67 
14.00 

5.16 
12.09 

1.85 

9.73 
20.61 
16.13 
15.15 
22.85 
19.60 
21.31 
13.45 
1671 
16.83 
21.47 
17.77 
26.82 
17.77 
26.82 
12.22 
13.45 
14.34 
14.21 
14.79 
24.29 
27.33 
28.21 
34.81 
17.46 
18.89 
25.07 
30.46 
31.34 
27.49 
28.99 
16.56 
19.37 
25.90 

7.00 
12.70 
24.68 
25.13 

8.83 
14.55 
21.29 
22.11 
31.56 

6.38 
12.12 
18.85 
20.59 

6.50 
12.73 
24.54 

090 

"   24116 

fxjve/graft  txjne  lesion  

090 

24120 

fwve  eltww  lesion       

090 

24125 

fvove/araft  t)one  lesion    

090 

24126 

fXJve/gratt  bone  lesion  

090 

24130 

FKDval  of  head  of  radius 

090 

24134 

[wval  of  arm  lx)ne  lesion  

090 

24136 

rx)ve  radius  bone  lesion  

090 

24138 

(X)ve  elbow  bone  lesion 

090 

24140 
24145 

iai  removal  of  arm  bone 

tial  removal  of  radius  

090 
090 

24147 

lial  removal  of  elbow 

090 

24149 

ical  resectKjn  of  eltxjw  

090 

24150 

insive  tiumerus  surgery 

090 

24151 
24152 

Misive  humerus  surgery 

insive  radius  suroerv  

090 
090 

24153 

Extensive  radius  suroerv  1 

090 

24155 

Ren 
Ren 
Ren 
Ren 
Ren 
injei 
Mar 
Mu; 
Arm 
Re\< 

novel  of  elt)ow  joint   

090 

24160 

nove  elbow  jotnt  implant 

090 

24164 

nove  radius  head  implant  

090 

24200 

novel  of  arm  foreign  txxJy 

010 

24201 
24220 
24300 

noval  of  arm  foreign  body 

ction  for  elbow  x-ray  

lipulate  eltxwv  w/anestfi 

090 
COO 
090 

24301 

icle/tendon  transfer                

090 

24305 

terxJon  lengthening  

090 

24310 

lision  of  arm  tendon  

090 

24320 

Repair  of  arm  tendon  

Revision  of  arm  muscles 

Revision  of  arm  muscles  

090 

24330 

090 

24331 

090 

24332 

Ten 
Re( 
Rep 
Rep 
Rep 
Rec 
Rep 
Rec 
Rep 
Rep 
Rep 
Rep 
Re\ 
Rec 
Rec 
Rec 
Rep 
Rec 
Rec 
Rev 
Rev 
Rev 
Re( 
Rej 
Rev 
De< 
Rei 
Tre 
Tra 
Tre 
Tre 
Tre 
Tre 
Tra 
Tre 
Tre 
Tra 
Tre 
Tra 
Tre 
Tra 
Tre 
■  Tra 

olysis,  triceps 

090 

24340 

lair  of  bicep>s  tendon  

090 

24341 

lairarm  tendon/musde  

lair  of  ruptured  tendon  

090 

24342 

090 

24343 

r  elbow  lat  ligmnt  wAtss         

090 

24344 

onstruct  eltxiw  lat  ligmnt      

090 

24345 

r  elbw  med  ligmnt  wAiss  

090 

24346 

»nstruct  elbow  med  ligmnt 

090 

24350 

lair  of  tennis  elbow                

090 

24351 

lair  of  tennis  elbow  

090 

24352 

lair  of  tennis  elbow  

090 

24354 

lair  of  tennis  eltiow       

090 

24356 

rision  of  tennis  elbow  

090 

24360 

instruct  elt)ow  joint    

090 

24361 

»nstnx:t  eltx>w  joint  

090 

24362 

»nstruct  eltx>w  joint  

090 

24363 

>lace  elt)ow  joint  

090 

24365 

»nstruct  head  of  radius 

090 

24366 

»nstruct  head  of  radius  „.. 

rision  of  humerus  

090 

e  24400 

090 

24410 

riston  of  humerus  

090 

24420 

rision  of  humerus 

090 

24430 

)air  of  humerus 

090 

24435 

>air  humerus  with  graft 

090 

24470 

rision  of  elbow  joint        

090 

24495 

xmpression  of  forearm 

090 

24496 

nforce  humerus   

090 

24500 

at  humerus  fracture 

090 

24505 

at  humerus  fracture      

090 

24515 

at  humerus  fracture      

090 

24516 

at  humerus  fracture    

090 

24530 

at  humerus  fracture 

090 

24535 

at  humerus  fracture     

090 

24538 

at  humerus  fracture 

090 

24545 

at  humerus  fracture 

090 

24546 

at  humerus  fracture      

090 

24560 

at  humerus  fracture       

090 

24565 

at  humerus  fracture      

090 

24566 

at  humerus  fracture  

090 

24575 

at  humerus  fracture 

090 

24576 

at  humerus  fracture 

090 

24577 

at  humerus  fracture      

090 

24579 

at  humerus  fracture 

090 

'  CPT  codas  and  dascnptions  only  an  copyright  2001  American  Medical  Association.  All  Rights  Reserved.  Applicatlle  FARS/DFARS  Apply. 
tCopyiight  1994  Amencan  Dental  Association  All  ngtits  reserved. 
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CPTV 
HCPCS2 


MOD 


24582 

24586 

24587 

24600 

24605 

24615 

24620 

24635 

24640 

24650 

24655 

24665 

24666 

24670 

24675 

24685 

24800 

24802 

24900 

24920 

24925 

24930 

24931 

24935 

24940 

24999 

25000 

25001 

25020 

25023 

25024 

25025 

25028 

25031 

25035 

25040 

25065 

25066 

25075 

25076 

25077 

25085 

25100 

25101 

25105 

25107 

25110 

25111 

25112 

25115 

25116 

25118 

25119 

25120 

25125 

25126 

25130 

25135 

25136 

25145 

25150 

25151 

25170 

25210 

25215 

25230 

25240 

25246 

25248 

25250 

25251 

25259 

25260 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriplion 


Treat  humerus  fracture 

Treat  elbow  fracture  

Treat  eltx>w  fracture  

Treat  elbow  dislocation  

Treat  elbow  dislocation  

Treat  elbow  dislocation  

Treat  eltx>w  fracture  

Treat  elbow  fracture  

Treat  elbow  dislocation  

Treat  radius  fracture 

Treat  radius  fracture 

Treat  radius  fracture 

Treat  radius  fracture  

Treat  ulnar  fracture 

Treat  ulnar  fracture 

Treat  ulnar  fracture 

Fusion  of  eltxiw  joint  

Fusion/graft  of  elbow  joint  

Amputation  of  upper  ami  

Amputation  of  upper  arm  

Amputation  follow-up  surgery  .... 
Amputation  follow-up  surgery  .... 
Amputate  upper  ami  &  implant  . 

Revision  of  amputaticxi 

Revision  of  upper  arm 

Upiper  arm/elbow  surgery 

Incision  of  tendon  sheath  

Incise  flexor  carpi  radialis 

Oecorrvpress  forearm  1  space  ... 

Decompress  forearm  1  space  ... 

Decompress  forearm  2  spaces  . 

Deccxnpress  forearm  2  spaces  . 

Drainage  of  forearm  lesion 

Drainage  of  forearm  txjrsa  

Treat  foreamf)  bone  lesion 

Exp)lore/treat  wrist  joint  

Biopsy  forearm  soft  tissues 

Biopsy  foreann  soft  tissues 

Remove  forearm  lesion  subcut 

Remove  foreann  lesion  deep  ... 

Remove  tumor,  forearm/wrist  ... 

Incision  of  wrist  capsule  

Biopsy  of  wrist  joint  

Explore/treat  wrist  joint 

Remove  wrist  joint  lining  

Remove  wrist  joint  cartilage 

Remove  wrist  tendon  lesion 

Rennove  wrist  tendon  lesion 

Reremove  wrist  tendon  lesion  .. 

Remove  wrist/torearm  lesion  .... 

Remove  wrist/forearm  lesion  .... 

Excise  wrist  tendon  sfieath  

Parbal  removal  of  ulna  

Removal  of  foreamn  lesion  

Remove/graft  forearm  lesion  .... 

Remove/graft  forearm  lesion  .... 

Removal  of  wrist  lesion  

Remove  &  graft  wrist  lesion  

Renoove  &  graft  wrist  lesion  

Remove  foreamn  bone  lesion  ... 

Partial  removal  of  ulna  

Partial  removal  of  radius  

Extensive  forearm  surgery  

Removal  of  wrist  bone  

Removal  of  wnst  bones 

Partial  removal  of  radius  

Partial  removal  of  ulna  

Injection  for  wrist  x-ray  

Remove  foreamn  foreign  body 

Removal  of  wrist  prosttiesis  .... 

Removal  of  wrist  prosthesis  .... 

Manipulate  wrist  w/anesthes  ... 
I  Re(>air  foreamn  tendon/musde 


Ptvysidan 

work 

RVUs  3 


Fully  im- 

pletnent- 

ednorv 

fadMyPE 

RVUs 


8.55 
1551 
15.16 
4.23 
5.42 
9.42 
696 
1319 
1.20 
2.16 
4.40 
8.14 
9.49 
2.54 
4.72 
8.80 
11.20 
13.69 
9.60 
9.54 
7.07 
10.25 
12.72 
15.56 
0.00 
000 
338 
3.38 
5.92 
12.96 
9.50 
16.54 
5.25 
4.14 
7.36 
7.18 
199 
4.13 
374 
4.92 
9.76 
5.50 
3.90 
4.69 
585 
643 
3.92 
3.39 
4.53 
8.82 
711 
4.37 
6.04 
610 
7.48 
7.55 
5.26 
6.89 
5.97 
6.37 
7.09 
739 
1109 
5.95 
7.89 
5.23 
5.17 
1.45 
5.14 
6.60 
9.57 
3.75 
7.80 


Fully  im- 
ptefTient- 
ed  facility 
PE  RVUs 


NA 
NA 
NA 
682 
NA 
NA 
NA 
NA 
3.35 
4.55 
733 
NA 
NA 
4  49 
7.55 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
253 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10.20 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed rvon- 
laciUty 
total 


Fully  im- 
plement- 
ed facility 
total 


Gkibal 


10.46 

1.20 

NA 

2021  1 

090 

11.23 

212 

NA 

28.56  1 

090 

11.13 

2.14 

NA 

28  43  i 

090 

5.12 

0.49 

11  54 

9.84  1 

090 

5.02 

0.72 

NA  1          1116 

090 

7.94 

131 

NA            1867 

090 

663 

0.90 

NA            1451 

090 

16.55 

1.84 

NA            31.58 

090 

1.88  ! 

0.11  1 

4.66              319 

010 

292 

0.28 

6  99  1            5  36 

090 

5.22 

0.58 

12.31             10.20 

090 

9.40 

1  13 

NA            18  67  ; 

090 

10.18 

1.32 

NA            20  99  1 

090 

310 

0.33 

7  36              5  97  1 

090 

549 

0  65 

1292            1086 

090 

9.79 

1.23 

NA  '          19  82 

090 

9.90 

1.41 

NA            22  51 

090 

11.50 

1.89! 

NA            27  08 

090 

11  37 

1.18  1 

NA  1          22  15 

090 

1396 

1.22  j 

NA  1          24  72  , 

090 

964 

0  95  1 

NA 

17  66 

090 

1086 

123 

NA  1 

22  34 

090 

11.63 

1.56 

NA            25  91 

090 

13.22 

158 

NA  1          30  36 

090 

000 

0.00  I 

0  00  1           0  00  : 

090 

0.00 

0.00 

0  00              0  00  1 

YYY 

7.49 

0.45 

NA 

11.32  , 

090 

4.30 

045 

NA 

8  13 

090 

11.49 

0.75 

NA 

18  16  ] 

090 

1750 

1  50 

NA  '          3196  1 

090 

817 

1.20 

NA  '          18  87 

090 

12.05 

1.91 

na' 

30  50 

090 

10.20 

061 

NA 

16  06 

090 

10.24 

0.50 

NA 

1488 

090 

16.18 

0.96 

NA 

24  52 

090 

9.40 

096 

NA 

17.54 

090 

2.53 

0.12 

464 

4.64 

010 

8.40 

049 

NA 

13.02 

090 

7.13 

0.40 

NA 

11.27 

090 

12.68 

0.59 

NA 

1819 

090 

15.66 

1.10 

NA 

26  52 

090 

11.29 

0.71 

NA 

1750 

090 

7.99 

050 

NA 

1239 

090 

7.75 

0.60 

NA 

13  04 

090 

11.22 

0.77 

NA 

1784 

090 

11  41 

082 

NA 

1866 

090 

894 

048 

NA 

13.34 

090 

6.70 

0.42 

NA 

1051 

090 

7.43 

0.54 

NA 

1250 

090 

1719 

1  11 

NA 

27.12 

090 

16.20 

0.90 

NA 

2421 

090 

793 

055 

NA 

1285 

090 

1145 

080 

NA 

18.29 

090 

14.87 

0.81 

NA 

21  78 

090 

16.11 

102 

NA 

2461 

090 

15.76 

1.00 

1              NA 

2431 

090 

8.33 

066 

NA 

14  25 

090 

9.00 

089 

NA 

16.78 

090 

926 

1            058 

NA 

,          1581 

090 

15.43 

082 

NA 

,          2262 

090 

12.00 

096 

NA 

20  05 

090 

16.22 

0.93 

NA 

24  54 

090 

17.56 

1.52 

NA  1          30  17 

090 

8  71 

073 

NA  1          15  39 

090 

12.27 

102 

NA 

21  18 

090 

823 

066 

IM 

14.12 

090 

1078 

0.69 

NA 

1664 

090 

052 

0.07 

1172 

204 

000 

10  66 

0.54 

NA 

1634 

090 

8.91 

084 

NA 

16.35 

090 

1252 

1.15 

NA 

1         23.24 

090 

5.35 

052 

NA|            9.62 

090 

1711 

1           0.97 

NA 

1          2588 

090 

'  CPT  codas  and  dascnptions  only  are  copyright  2001  American  Medical  Association  All  Rights  Resenrad  Applicabla  FARS/DFARS  Appt|r 
'Copyright  1994  Amaricanl}antal  Association.  AX  rights  reserved 
3  ♦Indicates  RVUs  are  not  used  tor  Medicars  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD    I   Status 


Description 


Physician 

work 

RVUs  3 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
ptement- 
ed  non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Glottal 

•    7.82 

NA 

15.6&,            0.94 

NA 

2441 

090 

9.88 

na 

i7.ir 

^      1.19 

NA 

28.18 

090 

6.00 

NA 

16.04 

\     0.76 

NA 

22.80 

090 

704 

NA 

16.50 

"s^OM 

NA 

24.43 

090 

8.75 

NA 

17.36 

iTll 

NA 

27.22 

090 

850 

NA 

7.53 

1.11 

NA 

17.14 

090 

7.22 

NA 

15.80 

0.91 

NA 

23  93 

090 

5.29 

NA 

18.17 

0.66 

NA 

24.12 

090 

6.55 

NA 

1516 

0.84 

NA 

22.55 

090 

8.80 

NA 

10.02 

1.07 

NA 

19.89 

090 

840 

NA 

10.15 

1.08 

NA 

19.63 

090 

8.14 

NA 

16.47 

1.01 

NA 

25  62 

090 

9.57 

NA 

17.24 

1.22 

NA 

28.03 

090 

10.20 

NA 

18.59 

1.26 

NA 

30.05 

090 

12.33 

NA 

18.40 

1.74 

NA 

32.47 

090 

10.77 

NA 

11.53 

1.32 

NA 

23.62 

090 

11.41 

NA 

11.89 

1.46 

NA 

24.76 

090 

1288 

NA 

13.60 

166 

NA 

28.14 

090 

10.17 

NA 

13.80 

1.31 

NA 

25.28 

090 

8.78 

NA 

16.68 

1.17 

NA 

26.63 

090 

10.17 

NA 

17.17 

1.44 

NA 

28.78 

090 

8.43 

NA 

16.86 

1.17 

NA 

26.46 

090 

12.40 

NA 

18.74 

1.67 

NA 

3281 

090 

13.36 

NA 

17.84 

1.88 

NA 

33.08 

090 

13.04 

NA 

16.44 

184 

.  NA 

31.32 

090 

1040 

NA 

17  38 

138 

NA 

29.16 

090 

13.65 

NA 

19.01 

1.73 

NA 

34.39 

090 

13.95 

NA 

15.59 

1.73 

NA 

31.27 

090 

15.87 

NA 

21.72 

1.87 

NA 

39.46 

090 

10.40 

NA 

8.43 

1.15 

NA 

19.98 

090 

1092 

NA 

17.98 

1.50 

NA 

30.40 

090 

14.38 

NA 

20  38 

1.95 

NA 

36.71 

090 

13.35 

NA 

19.14 

1.87 

NA 

34.36 

090 

16.33 

NA 

21.72 

2.20 

NA 

40.25 

090 

13.21 

NA 

24.75 

1.61 

NA 

39  57 

090 

15  82 

NA 

18.15 

2.23 

NA 

36.20 

090 

925 

NA 

7.82 

0.56 

NA 

17.63 

090 

10.44 

NA 

6.42 

0.56 

NA 

17.42 

090 

10.44 

NA 

11.05 

1.41 

NA 

22.90 

090 

12.90 

NA 

12.24 

1.83 

NA 

26.97 

090 

10.85 

NA 

11.46 

1.24 

NA 

23.55 

090 

10.39 

NA 

13.29 

130 

NA 

24.98 

090 

11.15 

NA 

14.29 

1.43 

NA 

26.87 

090 

9.69 

NA 

13.50 

1.26 

NA 

24.45 

090 

16.55 

NA 

14.45 

2.20 

NA 

33.20 

090 

10.37 

NA 

11.27 

1.34 

NA 

22.98 

090 

14.49 

NA 

16.20 

1.77 

NA 

32.46 

090 

7.87 

NA 

13.91 

0.88 

NA 

22.66 

090 

9.49 

NA 

15.22 

1.07 

NA 

25.78 

090 

9.54 

NA 

16.70 

1.19 

NA 

27.43 

090 

996 

NA 

16.98 

1.41 

NA 

28  35 

090 

12.33 

NA 

16.09 

1.62 

NA 

30.04 

090 

2.45 

4.27 

2.94 

0.28 

7.00 

5.67 

090 

5.21 

7.87 

5.65 

0.69 

13.77 

11.55 

090 

9.18 

NA 

10.00 

1.22 

NA 

20.40 

090 

626 

8.00 

6.28 

0.85 

15.11 

13.39 

090 

12.24 

NA 

11.65 

1.68 

NA 

25.57 

090 

12.98 

NA 

15.01 

1.80 

NA 

29.79 

090 

209 

4.21 

2.87 

0.27 

6.57 

5.23 

090 

5.14 

7.74 

5.72 

0.68 

1356 

11.54 

090 

890 

NA 

9.88 

1.23 

NA 

20.01 

090 

244 

4.28 

2.93 

0.27 

6.99 

5.64 

090 

5.63 

8.02 

5.94 

076 

14.41 

12.33 

090 

7.01 

NA 

872 

0.96 

NA 

16.69 

090 

10.45 

NA 

10.74 

1.46 

NA 

22.65 

090 

263 

4.53 

3.10 

0.34 

750 

6.07 

090 

5.81 

8.18 

6.11 

0.81 

14.80 

12.73 

090 

7.77 

NA 

10.04 

1.08 

NA 

18.89 

090 

8.55 

NA 

9.67 

1.17 

NA 

19.39 

090 

2.61 

4.48 

3.10 

0.33 

7.42 

6.04 

090 

4.53 

7.40 

5.34 

0.61 

12.54 

10.48 

090 

8.43 

NA 

9.68 

1.14 

NA 

19.25 

090 

2.88 

4.66 

3.20 

0.37 

7.91 

6.45 

090 

25263 
25265 
25270 
'25272 

25274  I 

25275  i 
25280  ' 
2S290! 
25295  i 
25300 
25301 
25310 
25312 
25315 
25316 
25320 
25332 
25335 
25337 
25350 
25355 
25360 
25365 
25370 
25375 
25390 
25391 
2S392 
2S393 
25394 
25400 
25405 
25415 
25420 
25425 
25426 
25430 
25431 
2S440 
25441 
2S442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
25491 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
2S530 
25535 
25645 
25560 
2SS65 
25574 
25575 
25600 
25605 
25611 
25620 
25622 
25624 
25628 
25630 


Repair  forearm  tendon/muscle 
Repair  forearm  tendon/musde 
Repair  forearm  tendon/muscle 
Repair  forearm  tendon/muscle 
Repair  forearm  tendon/muscle 
Repair  forearm  tendon  sf)eath 
Revise  wrist/forearm  tendon  ... 

Incise  wrist/forearm  tendon  

Release  wnst/forearm  tendon  . 

Fusion  of  tendons  at  wrist 

Fusion  of  tendons  at  wrist 

Transplant  forearm  tendon 

Transplant  foreann  tendon 

Revise  palsy  hand  tendon(s)  .. 
Ravlse  palsy  hand  tendon(s)  ... 

Repair/revise  wrist  joint  

Revise  wrist  joint  

Realignment  of  hand  

Reconstruct  ulna/radioulnar  

Revision  of  radius 

Revision  of  radius   

Revision  of  ulna 

Revise  radius  &  ulna  

Revise  radius  or  ulna  

Rewse  radius  &  ulna 

Storten  radius  or  ulna 

Lengthen  radius  or  ulna  

Shorten  radius  &  ulna  

Lengthen  radius  &  ulna  

Repair  carpal  t)one.  shorten 

Repair  radius  or  ulna 

Repair/graft  radius  or  ulna  

Repair  radius  &  ulna  

Repair/graft  radius  &  ulna  

Repair/graft  radius  or  ulna  

Repair/graft  radius  &  ulna  

Vase  graft  into  carpal  bone 

Repair  nonunion  carpal  bone  ... 

Repair/graft  wrist  tx)ne  

Raconstnjct  wrist  joint  

Reconstruct  wrist  joint  

Raconstnjct  wnst  joint 

Reconstruct  wrist  joint  

Reconstruct  wrist  loint 

Wrist  replacement  

Repair  wnst  jo<nt(s)  

Remove  wrist  joint  implant 

Revision  of  wrist  joint  

Revision  of  wrist  joint  

Reinforce  radius  

Reinforce  ulna  

Reinforce  radius  and  ulna  

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  ulna 

Treat  fracture  of  ulna 

Treat  fracture  of  ulna 

Treat  fracture  radius  &  ulna  

Treat  fracture  radius  &  ulna  

Treat  fracture  radius  &  ulna  

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna  

Treat  fracture  radius/ulna 

Treat  wrist  bone  fracture  

Treat  wnst  t>one  fracture  

Treat  wnst  bone  fracture  

i  Treat  wnst  bone  fracture  


'  CPT  codas  and  descriptions  orty  are  copyright  2001  American  Medical  Association.  All  Rights  Hesenwd.  ApplicatXe  FAHS/DFARS  Apply. 
'Copyright  1994  American  Dental  Assocatioo  AH  nghts  reserved 
'♦IndEates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continueti 

CPTV 
HCPCS" 

MOD 

Status 

Description 

Physician 

WO(1( 

RyUs' 

FuNylm- 

edrton- 

facility  PE 

RVUs 

FuNyiov 
ploment- 
ad  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

FuHy  im- 
plement- 
ed rwn- 
faciiity 
total 

1 
Fully  Im-    i 
ptement- 
edfadMy 
total 

OlOtMll 

25635 
25645 
25650 
25651 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Traat  wrist  tione  fracture        

4.39 
7.25 
3.05 
5.36 
7.60 
4.76 
7.92 
6.00 
4.67 
8.04 
5.99 
9.78 
5.50 
8.34 
9.76 
11.28 
10.57 
7.45 
927 
10.06 
9.01 
9.12 
7.80 
8.96 
17.08 
8.68 
7.42 
8.46 
8.80 
7.59 
7.81 
0.00 
1.54 
2.19 
4.67 
4.82 
5.93 
6.23 
9.51 
7.25 
3.33 
5.56 
2.69 
2.81 
3.S9 
3.79 
4.24 
3.67 
3.71 
3.53 
3.86 
5.53 
8.55 
7.54 
9.29 
4.61 
5.42 
6.96 
6.17 
6.32 
3.15 
4.77 
5.18 
5.25 
5.51 
7.70 
5.15 
7.10 
6.33 
6.19 
5.32 
7.55 
12.43 

745 
NA 
4.75 
NA 
NA 
NA 
NA 
NA 
7.57 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
5.24 
7.48 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
812 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.66 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.93 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

511 

9.56 

3.24 

4.38 

6.90 

5.45 

9.5« 

6.02 

5.39 

9.52 

6.45 

1050 

7.00 

9.68 

10.87 

11.61 

11.33 

.    9.54 

10.51 

16.99 

15.04 

14.25 

15.26 

14.51 

15.11 

1012 

7.58 

10.19 

14.11 

7.42 

15.79 

OXX> 

3.94 

650 

13.10 

13.26 

14.02 

14.84 

15.17 

12.67 

12.87 

14.17 

7.68 

7.57 

ii.ee 

1247 

13.08 

8.43 

1295 

12.46 

7.66 

13.91 

15.41 

15.80 

16.73 

2.60 

15.62 

17.04 

16.33 

16.86 

7.88 

8.53 

9.19 

876 

13.97 

15.35 

14.32 

14.89 

12.87 

12.56 

12.62 

17.33 

18.74 

0.39 

0.93 

0.37 

0.73 

0.97 

0.59 

1.07 

0.75 

0.57 

1.10 

0.61 

1.25 

0.78 

1.07 

1.30 

151 

1.37 

0.96 

1.20 

1.27 

1.08 

1.06 

1.01 

107 

2.41 

1.06 

0.93 

1.07 

1.02 

0.89 

0.88 

0.00 

0.14 

0.25 

0.59 

0.60 

0.72 

0.79 

1.12 

0.87 

0.45 

074 

0.36 

035 

0.36 

0.40 

0.52 

0.45 

0.45 

044 

0.48 

0.68 

1.01 

0.94 

1  17 

0.57 

0.65 

0.87 

076 

0.77 

0.38 

0.60 

064 

067 

071 

095 

0.64 

0.77 

0.84 

078 

066 

0.92 

105 

12.23 

NA 

817 

NA 

NA 

NA 
NA 
12.81 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
'NA 
NA 
NA 
NA 
000 
6.92 
9.92 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.17 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.89 
17.74 

666 
1048 
15  47 
10.80 
18.53 
12.77 
1063 
18.66 
13.05 
21.23 
13.28 

19  09 
2193 
24.40 
2327 
17.95 

20  98 
28  32 
2513 
24  43 
24,07 

24  54 
34  60 
19.86 
15  93 

19  72 
23  93 
15.90 
24.48 

000 
5.62 
894 
18.36 
18  68 
2067 
2186 

25  80 

20  79 
16.65 
20.47 
10.74 

10  73 
15  73 
1666 

17  85 
12.55 
17.11 
16.43 
12.00 
20.13 
24.97 
24.28 
27  19 

7  78 
2169 
24.87 
2326 

23  95 

11  42 
13  90 
15.01 
14.68 
2019 

24  00 
2011 
22.76 
20  04 
19.53 

18  60 

25  80 
32  22 

090 

090 

Traat  wrist  bone  fracture           

090 

Pin  ulnar  styloid  fracture  ' 

090 

25652 
25660 

Traat  fracture  ulnar  stvloid  

090 

Treat  wrist  dislocation  

090 

25670 
25671 
25675 
25676 
25680 

090 

Pin  radioulnar  dislocation         

090 

090 

Treat  wrist  dislocation  

090 

Treat  wrist  fracture  

090 

25685 

Treat  wrist  fracture  

090 

25690 
25695 
25800 

090 

Treat  wrist  dislocation            

090 

Fusion  of  wrist  joint  

090 

25805 

FusiorVgraft  of  wrist  joirrt  - 

090 

25810 
25820 
25825 
25830 
25900 
25905 
25907 
25909 
25915 
25920 
25922 
25924 
25927 
25929 
25931 
25999 
26010 
26011 
26020 

090 

Fusion  of  fiand  bones    '. 

090 

090 

090 

090 

Amoutation  of  forearm                

090 

Amoutation  foHow-uD  suro6nf 

090 

Amoutation  follow-La>  surCMfV   

090 

Amoutation  of  forearm             

090 

Amoutate  tiand  at  wrist    

090 

Amoutata  hand  at  wrist               

090 

Amoutation  foHow-uD  suraofV     

090 

090 

Amoutation  foHow-uo  suroerv   

090 

Amoutation  foliow-uo  suroerv    

090 

Forearm  or  wrist  suroerv         

YYY 

DrainAria  of  finoer  abscess                   

010 

010 

Drain  harxj  tendon  sheatt) 

090 

26025 
26030 
26034 

Drainaoe  of  oalm  bursa    

090 

Drainaoe  of  oalm  bursals)          

090 

Treat  hand  bone  lesion  

090 

26035 

Decompress  fingers/hand  

090 

26037 
26040 
26045 
26055 
26060 
26070 
26075 

Decompress  fingers/hand  

090 
090 

Release  palm  contracture  

090 
090 

Incision  of  finoer  terylon                

090 

Fxolore/traat  hand  lOint              

090 

Explore/treat  finger  joint  

090 

26080 
26100 
26105 
26110 
26115 
26116 

Exniore/treat  finoer  ioint     

090 

090 

090 

Bion^v  finoer  ioint  linino                  

090 

090 

Renwve  har>d  lesion,  deep  

090 

26117 
26121 
26123 

090 

RaIaa^^p  oalm  contracture                   

090 

Reiease  palm  contracture  

090 

26125 
26130 

Release  oalm  contracture  

zzz 

Remove  wrist  joint  lining  

090 

26135 
26140 
26145 
26160 
26170 

090 

090 

090 

090 

Removal  of  palm  ter>don,  each 

090 

26180 
26185 
26200 
26205 
26210 
26215 
26230 
26235 
26236 
26250 
26255 

Removal  of  finoer  ter)don               

090 

Remove  finoer  bone                     

090 

Remove  hand  tx)ne  lesion       

090 

090 

090 

RemovA/araft  finoer  lesion                    

090 

Partial  renvival  of  har>d  bone        

090 

090 

090 

090 

090 

'  CPT  codes  and  descnptions  onty  are  copyright  2001  American  Mednal  Assooation.  AN  Rights  Resenwd.  ApplicaWe  FARSrtJFARS  Ajipty. 
'Copyright  1994  Amencan  Denial  Association.  AJt  rights  resenad. 
3  tlndicalas  RVUs  are  not  used  tor  Medk:are  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


26260 

26261 

26262 

26320 

26340 

26350 

26352 

26356 

26357 

26358 

26370 

26372 

26373 

26380 

26382 

26410 

26412 

26415 

26416 

26418 

26420 

26426 

26428 

26432 

26433 

26434 

26437 

26440 

26442 

26445 

26449 

26450 

26455 

26460 

26471 

26474 

26476 

26477 

26478 

26479 

26480 

26483 

26485 

26489 

26490 

26492 

26494 

26496 

26497 

26496 

26499 

26500 

26502 

26504 

26506 

26510 

26516 

26517 

26518 

26620 

26625 

26530 

26631 

26536 

26536 

26540 

26541 

26542 

26545 

26646 

26546 

26550 

26551 


MOO 


Status 


Description 


Extensive  finger  surgery 

Extensive  finger  surgery 

Partial  removal  of  finger  

Removal  of  Implant  from  fiand 
Maniputate  finger  w/anestti  .... 

Repair  finger/hand  tendon 

Repair/graft  fiand  tendon  

Repair  finger/hand  tendon 

Repair  finger/hand  tendon 

Repair/graft  hiand  tendon  

Repair  finger/fnand  tendon 

Repair/graft  hand  tendon  

Repair  finger/hand  tendon 

Revise  fiand/tinger  tendon  

Repair/graft  fiand  tendon  

Repair  hand  tendon 

Repair/graft  hand  tendon  

Excision,  hand/finger  tendon  .. 

Graft  hand  or  finger  tendon 

Repair  finger  tendon 

Repair/graft  finger  tendon  

Repair  finger/hand  tendon 

Repair/graft  finger  tendon  

Repair  finger  tendon 

Repair  finger  tendon 

Repair/graft  finger  tendon  

Realignment  of  tendons  

Release  palm/finger  tendon  .... 
Release  palm  &  finger  terxlon 
Release  hand/finger  tendon  .... 
Release  forearm/hand  tendon  . 

Incision  of  palm  tendon  

Incision  of  finger  tendon  

Incise  hand/tinger  tendon  

Fusion  of  finger  tendons  

Fusion  of  finger  terKlons  

Tendon  lengttienlng 

Tendon  slx>rtening  

Lengttienlng  of  hand  tendon  ... 

Shortening  of  hand  tendon 

Transplant  hand  tendon  

Transplant/graft  hand  tendon  .. 

Transplant  palm  tendon  

Transplant/graft  palm  tendon  .. 

Revise  thumb  tendon  

Tendon  transfer  with  graft  

Hand  tendon/muscle  transfer  .. 

Revise  thumb  tendon  

Finger  terxlon  transfer 

Finger  terxjon  transfer 

Revision  of  finger  

Hand  tendon  reconstruction  .... 
Hand  terxlon  reconstruction  .... 
HarKJ  tendon  reconstruction  .... 

Release  ttiumb  contracture 

Thumb  tendon  transfer 

Fusion  of  knuckle  joint  

Fusion  of  knuckle  joints 

Fusion  of  knuckle  joints 

Release  knuckle  contracture  ... 

Release  finger  contracture 

Revise  knuckle  |Oint  

Revise  knuckle  with  implant  .... 

Revise  finger  joint 

Revise/imptant  finger  Joint 

Rep«ur  hand  joint  

Repair  fiand  joint  with  graft  

Repair  hand  joint  with  graft 

Reconstruct  finger  joint    .., 

Repair  nonunion  hand 

Recoostnx:t  finger  joint  

Construct  thumb  replacement  . 
Great  toe-hand  transfer 


Physician 

WOfV 

RVUs  3 


7.03 
9.09 
5.67 
3.98 
2.50 
599 
7.68 
8.07 
8.58 
9.14 
7.11 
8.76 
8.16 
919 

10.26 
4.63 
6.31 
8.34 
9.37 
4.25 
6.77 
6.15 
7.21 
4.02 
4.56 
6.09 
5.82 
5.02 
8.16 
4.31 
700 
3.67 
3.64 
3.46 
5.73 
5.32 
5.18 
5.15 
5.80 
5.74 
6.69 
8.29 
7.70 
9.55 
8.41 
9.62 
8.47 
9.59 
9.57 

14.00 
8.96 
5.96 
7.14 
747 
6.01 
5.43 
7.15 
8.83 
9.02 
5.30 
5.33 
6.68 
7.91 
5.24 
6.37 
6.43 
8.62 
6.78 
6.92 
8.92 
8.03 

21.24 

46  58 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed  facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


16.39 
16.10 
14.81 
13.08 
4.53 
20.24 
19.74 
21.55 
21.30 
22.43 
20.61 
20.46 
22.61 
16.93 
23.05 
16.26 
16.83 
18.14 
18.95 
16.34 
17.92 
17,05 
16.05 
13.49 
14.42 
15.34 
14.16 
18.48 
19.40 
18.27 
20.16 
8.71 
8.38 
8.06 
13.93 
13.30 
12.72 
13.73 
14.73 
13.71 
19.63 
19.79 
20.08 
17.34 
14.87 
15.84 
13.52 
15.53 
16.42 
18.19 
14.61 
15.16 
15.14 
14.31 
14,11 
14.18 
15.06 
15.89 
15.91 
18.59 
18.67 
19.35 
19.41 
11.10 
17.97 
14.54 
16.36 
14.51 
16.16 
15.95 
16.13 
30.36 
29  35 


Mal- 

practk» 

RVUs 


0.83 
0.84 
0.70 
0.49 
0,32 
0.73 
0.93 
0.99 
1.02 
1.07 
0.90 
1.06 
0.98 
1.09 
1.26 
0.57 
0.80 
0.77 
1.20 
0.50 
0.83 
0.77 
0.84 
0.48 
0.56 
0.71 
0.74 
0.62 
0.94 
0.54 
0.84 
0.46 
0.47 
0.44 
0.73 
0.68 
0.62 
0.60 
0.77 
0.76 
0.84 
1.03 
0.94 
0.98 
1.05 
1.19 

i.-:3 

1.17 
1.17 
1.74 
0.94 
0.66 
0.87 
0.84 
0.76 
0.71 
0.90 
0.96 
1.13 
0.65 
0.66 
0.86 
1.01 
0.66 
0.80 
0.81 
1.12 
0.87 
0.79 
1.14 
0.96 
180 
6.57 


Fuly  im- 
ptement- 
ed  non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


24.25 
26.03 
21.18 
17.55 
7.35 
26.96 
28.35 
30.61 
30.90 
32,64 
28.62 
30.28 
31.75 
27.21 
34.57 
21.46 
23.94 
27.25 
29.52 
21.09 
25.52 
23.97 
24.10 
17.99 
19.54 
22.14 
20.72 
24.12 
28.50 
23.12 
28  00 
12.84 
12,49 
11.96 
20.39 
19.31 
18.52 
19.48 
21.30 
20.21 
27.16 
29.11 
28.72 
27.87 
24.33 
26.65 
23.12 
26.29 
27  16 
33.93 
24.53 
21.78 
23.15 
22.62 
20.88 
20.32 
23.11 
25.68 
26.06 
24.54 
24.66 
26.90 
28.33 
17.00 
25.14 
2178 
26.10 
22.16 
23.87 
26.01 
25.14 
53  40 
82  50 


Gk>bal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPTV 
HCPCS2 

fi/IOD 

Status 

1 
Description 

Physk»an 
work 
RVUs 3    1 

1 

Fully  im-   1 
plement- 
ed  non- 
facility  PE 
RVUs 

1 
Fully  inv   1 
plement- 
ed  facility 
PE  RVUs 

(Mal- 
practice 
RVUs 

Fully  im-   ! 
pkwnent-   1 
ed  non- 

facility 

total 

1 

1 
Fully  im-    I 
plemenl- 
ed  facility  i 
total 

Gk)bal 

26553 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

Single  transfer,  toe-hand 

Double  transfer  toe-hand     

4627 

54.95 

16.63 

47.26 

5.38 

10.92 

15.00 

6.74 

6.82 

9.08 

18.18 

0.00 

14.05 

17.96 

325 

5.31 

8.95 

O.W 

1.96 

2.85 

5.36 

5.36 

533 

394 

4.41 

5.72 

7.60 

3.68 

4.64 

5.52 

6.96 

7.94 

3.69 

4.19 

5.12 

5.74 

1.66 

3.33 

5.23 

5.96 

1.94 

3.85 

5.81 

1.70 

3.10 

4.39 

4.17 

3.02 

3.71 

4.80 

4.21 

8.26 

7.13 

8.24 

7.61 

8.73 

6.97 

8.46 

469 

1.74 

7.37 

390 

7.60 

4.59 

6.31 

0.00 

748 

6.68 

13.02 

562 

6.94 

7.34 

1            9.66 

NA 

.I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.67 

NA 

NA 

NA 

NA 

NA 

4.15 

6.05 

NA 

NA 

NA 

6.58 

7.33 

NA 

NA 

646 

6.82 

NA 

NA 

NA 

5.01 

6.26 

NA 

NA 

3.06 

5.27 

NA 

NA 

3.86 

7.21 

NA 

366 

5.08 

NA 

NA 

4.87 

607 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

11.32 

NA 

NA 

NA 

NA 

f4A 

29.23 

32  69 

24.00 

29  62 

12^5 

18.61 

13.44 

14.77 

15.10 

19.48 

17.22 

0.00 

NA 

14.62 

14.22 

13.33 

10.26 

0.00 

2.83 

429 

8.33 

8.85 

843 

499 

5.30 

9.02 

9.24 

493 

4.71 

936 

888 

984 

3.02 

433 

5.87 

862 

1.72 

326 

888 

899 

267 

5.13 

893 

2.47 

3.27 

8.74 

802 

280 

409 

861 

7.95 

15.80 

15.37 

15  49 

13.91 

1563 

14  63 
15.19 
13  45 

099 
15.18 

225 
13.98 
13.06 
1447 

000 

15  92 
9.39 

19.95 
7.48 
842 
9.01 

10.50 

1.99 

776 

2.13 

6  67 

060 

0.69 

098 

0.84 

084 

1.10 

1.46 

0.00 

1.06 

1.32 

0.37 

0.64 

0.87 

0.00 

0.25 

0.38 

0.70 

0.73 

070 

042 

054 

0.77 

0.97 

0.36 

0.56 

076 

0.95 

1.05 

035 

050 

064 

0.75 

0.20 

043 

069 

0.77 

0.24 

0.49 

0.74 

0.19 

0.37 

0.56 

0.51 

0.27 

0.43 

0.63 

0.54 

1.11 

0.97 

1.10 

0.99 

1  12 

089 

1.05 

0.60 

0.22 

0.92 

0.51 

090 

0.56 

074 

000 

092 

085 

175 

076 

0.95 

093 

1.36 

NA 
NA 
NA 
NA 

NA  ; 

na: 
naI 

NA 
NA 
NA 
NA 
NA 
1980 
NA 
NA 
NA 
NA| 

na' 

636 

928 

NA 

NA 

NA 

1094 

12  28 

NA 

NA 

10.51 

12  02 

NA 

NA 

NA 

905 

1095 

NA 

NA 

492 

903 

NA 

NA 

604 

11.55 

NA 

555 

855 

NA 

NA 

8.16 

10.21 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

{              NA 

1885 

NA 

NA 

NA 

NA 

NA 

77  49 
95  40 
42  76 
83  55  ; 
1853 
30  22 
29  42 
22  35 
22  76 
29  66 
36  86 
000 

na; 

33  90 
1784 

19  28 

20  08 
000 
504 
752 

1439 

1494 

1446 

935 

1025 

1551 

1781 

898 

991 

15  64 

1681 

18  83 

706 

902 

11.63 

1511 

358 

7.02 

1480 

15  74 

485 

947 

15.48 

436 

674 

13  69 

1270 

609 

8.23 

1404 

12  70 

25.17 

23.47 

24.83 

2251 

25  48 

2249 

24  70 

18.74 

295 

2347 

666 

22  48 

18  21 

21.52 

000 

24  32 

1692 

1          34.72 

;         13.86 

!         16.31 

17  28 

21  52 

090 

26554 

090 

26555 
26556 

Positional  change  of  finger 

Toe  ioini  transfer                

090 

090 

26560 

Reoair  of  web  finoer  

090 

26561 

Reoair  of  web  finoer           

090 

26562 

Reoair  of  web  finoer  

090 

26565 

Correct  metacarpal  flaw 

Correct  finger  deformity 

090 

26567 

090 

26568 

090 

PRSflO 

Reoair  hand  deformity               

090 

26585 

Repair  finger  deformity   

090 

26587 

Reconstruct  extra  finoer 

090 

26590 

Repair  finger  deformity       

090 

26591 

Repair  muscles  of  fiarid  

090 

26593 

Reease  muscles  of  fiand 

090 

26596 

Excision  constricting  tissue  

090 

26597 
26600 

Release  of  scar  contracture 

090 

Treat  metacarpal  fracture 

090 

26605 

Treat  metacaroal  tracUjre    

090 

26607 

Treat  metacarpal  fracture 

090 

26608 

Treat  metacaroal  fracture    

090 

26615 

Treat  metacarpal  fracture 

090 

26641 

Treat  thumb  diskscation :. 

090 

26645 

Treat  thumb  fracture  

090 

26650 

Treat  friumb  fracture 1. 

090 

26665 

Treat  thumb  fracture 

090 

26670 

Treat  tiand  dislocation 

090 

26675 

Treat  fiand  distocalion  

090 

Pin  fiand  diskjcation  

090 

26685 

Treat  hand  dlskscation ; 

090 

26686 

Treat  fiand  diskx:atk>n 

090 

26700 

Treat  knuckle  diskx^ation 

090 

26705 

Treat  knuckte  dislocation 

090 

26706 

Pin  knuckle  diskx:ation  

090 

26715 
'26720 
26725 
26727 
26735 
26740 
26742 
26746 
26750 
26755 
26756 
26765 
26770 

Treat  knuckle  dislocation       

090 

Treat  finger  ft^acture,  each „ ; 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Pin  finger  fracture,  each 

Treat  finger  fracture,  each 

Treat  finoer  diskx::atk)n   

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

26775 

Treat  finoer  diskx:ation          

090 

Pin  finoer  dislocation           

090 

26785 
26820 
26841 

Treat  finger  dislocation 

090 
090 

Fusion  0?  thumb      

090 

26842 
26843 
26844 

Thunrtfi  fusion  with  otaft        

090 

090 

Fusior\/graft  of  hand  joint  „ 

Fusion  of  knuckle    

090 

26850 

090 

26852 

Fusion  of  knudde  with  araft    

1             090 

26860 

1             090 

26861 

Fusion  of  finger  jnt  add-on 

zzz 

26862 

Fuskxi/graft  of  finger  jotnt  

\             090 

26863 

Fusa/araft  added  ioint          

ZZZ 

26910 
26951 
28952 

090 

Amoutation  of  finoer^umb  

090 

Amputation  of  fir^gerAhumb 

090 

26969 



HarKi/finoer  suroerv            

YYY 

26990 

Drainage  of  pelvis  lesion 

j             090 

26991 

Drainaoe  of  oeivis  bursa  

1             090 

26992 
■   27000 

i 

Drainaoe  of  bone  tesion                

090 

Incision  of  hip  tendon 

090 

27001 

Incision  of  hip  tendon 

090 

27003 

Incision  of  hio  terxlon 

090 

27005 

Incision  of  hip  tendon  

090 

'  CPT  codas  and  descriptions  only  art  copynght  2001  Amencan  Medical  Associatioo.  All  Rights  Reserved  Appltcabie  FARS/DFARS  Apply 
'Copyngm  1994  Amencan  Dentai  Association  All  hgtrts  reserved 
'♦Indicales  RVUs  are  not  used  tor  Medicare  payment 


'CPT  codes  and  descriptions  only  are  copynght  ?001  Amencan  Medical  AssoaaHoo.  All  Rights  Reserved.  Applicable  FAR&DFARS  Apply 
'Copyright  1994  Amencan  Dental  Association.  AN  rights  reserved. 
'3  ^Indicates  RVUs  are  not  used  for  Medicare  payment 
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cptv 

HCPCS2 


MOO 


Status 


27006 

27025 

27030 

27033 

27035 

27036 

27040 

27041 

27047 

27048 

27049 

27050 

27052 

27054 

27060 

27062 

27065 

27066 

27067 

27070 

27071 

27075 

27076 

27077 

27078 

27079 

27080 

27086 

27087 

27090 

27091 

27093 

27095 

27096 

27097 

27098 

27100 

27105 

27110 

27111 

27120 

27122 

27125 

27130 

27132 

27134 

27137 

27138 

2714g. 

27146 

27147 

27151 

27156 

27158 

27161 

27165 

27170 

27175 

27176 

27177 

27178 

27179 

27181 

27185 

27187 

27193 

27194 

27200 

27202 

27215 

27216 

27217 

27218 


Description 


Intision  of  hip  tendons  

Incision  of  hip/tfiigfi  fascia 

Di^inage  of  hip  jo«nt  

Exploration  of  hip  joint 

Denen/atton  of  hip  joint  

Excision  of  hip  joint/musde  .... 

Biopsy  of  soft  tissues  

Biopsy  of  soft  tissues  

Remove  hip/pelvis  lesion  

Remove  hip/petvis  lesion  

Remove  tumor,  hip/petvis 

Biopsy  of  sacroiliac  joint 

Biopsy  of  hip  joint  

Removal  of  hip  joint  lining 

Removal  of  ischial  tnirsa  

Remove  femur  lesion/bursa  ... 
Removal  of  hip  txjne  lesion  ... 
Renxival  of  hip  bone  lesion  ... 
Renrwve/'graft  hip  t)one  lesion 
Partial  removal  of  hip  tx>ne  .... 

I  Pertial  removal  of  hip  tx>ne  

Extensive  hip  surgery  

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Eidensive  hip  surgery 

Removal  of  tail  tx)ne  

Rarrxjve  hip  foreign  body 

Remove  hip  foreign  body 

RerTx>val  of  hip  prosthesis 

Removal  of  hip  prosthesis 

Injection  for  hip  x-ray 

injection  for  hip  x-ray 

Inject  sacroiliac  joint  

Revision  of  hip  tendon  

Transfer  tendon  to  petvis  

Transfer  of  abdominal  muscle 

Transfer  of  spinal  muscle 

Transfer  of  Iliopsoas  muscle  ... 
Transfer  of  Iliopsoas  muscle  ... 
Reconstruction  of  hip  socket  .. 
Reconstruction  of  hip  socket  .. 

Partial  hip  replacement  

Total  hip  arthroplasty 

Total  hip  arthroplasty 

Revise  hip  joint  replacement  .. 
Revise  hip  joint  replacement  .. 
Revise  hip  joint  replacement  .. 

Transplant  femur  hdge  

Incision  of  hip  bone  

Revision  of  hip  t)one  

Incision  of  hip  bones  

Revision  of  hip  tx>nes 

Revision  of  pelvis  

Incision  of  neck  of  femur 

Irxrision/flxation  of  femur  

Repair/graft  femur  head/neck  . 

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Revise  tiead/neck  of  femur  .... 

Treat  slipped  epiphysis  

Ravision  of  femur  epiphysis  ... 

Reinforce  hip  bones  

Treat  pelvic  nng  fracture  

Treat  pelvic  ring  fracture  

Treat  tail  bone  fracture 

Treat  tail  tx>ne  fracture 

Troat  pelvic  fracture(s)  

Treat  pefvic  ring  fracture  

Treat  pelvk:  ring  fracture  

Treat  pelvic  ring  fracture  


Physician 

tioik 

RVUs' 


9.68 

11.16 

13.01 

13.39 

16.69 

12.88 

2.87 

9.89 

7.45 

6.25 

13.66 

4.36 

6.23 

8.54 

5.43 

5.37 

5.90 

10.33 

13.83 

10.72 

11.46 

35.00 

22.12 

40  00 

13.44 

13.75 

6.39 

1.87 

8.54 

11.15 

22.14 

1.30 

1.50 

1.40 

8.80 

8.83 

11.08 

11.77 

13.26 

12.15 

18  01 

14.98 

14.69 

2012 

23.30 

28.52 

21.17 

22.17 

12.24 

17  43 

20.58 

22.51 

24.63 

19.74 

16.71 

17.91 

16.07 

846 

12.05 

15.08 

11  99 

12.98 

14.68 

9.18 

13.54 

5.56 

9.65 

1.84 

704 

10.05 

15.19 

14.11 

20.15 


Fully  im- 
plement- 
ed nor>- 
taciNtyPE 
RVUs 


MA 
NA 
NA 
NA 
NA 
NA 

6.23 
NA 

9.26 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.85 

NA 

NA 

NA 

13.59 

11.00 

8.86 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

7.14 

9.20 

313 
NA 
NA 
NA 
NA 
NA 


Fully  Im- 
pternent- 
ed  facility 
PE  RVUs 


DAal- 

practice 

RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


10.59 

10.53 

12.45 

12.62 

19.67 

14.03 

4.00 

8.60 

7.03 

7.94 

13.77 

7.52 

8.24 

10.67 

7.21 

7.32 

8.65 

12.53 

14.54 

17.71 

18.67 

25.75 

20.08 

30.55 

16.30 

13.43 

7.64 

3.70 

9.04 

11.37 

15.14 

0.53 

0.60 

0.35 

8.13 

918 

13.03 

12.14 

12.99 

11.77 

14.28 

14.48 

14.02 

17.18 

19.00 

21  82 

17.54  1 

17.94 

11.98 

15.87 

17.87 

18.97 

19.84 

15.58 

14.47 

14.92 

14.16 

7.26 

10.23 

12.22 

1013 

1090 

11.92 

10.04 

13.53 

5.36 

7.69 

1.84 

21.62 

10.60 

15.51 

12.83 

16.68 


1.33 
1.38 
1.81 
1.87 
1.70 
1.80 
0.21 
1.01 
0.79 
0.73 
1.60 
0.53 
0.85 
1.17 
0.60 
0.74 
0.76 
1.42 
1.95 
1.36 
1  51 
2.22 
286 
3.18 
1.67 
1.86 
080 
0.17 
1.09 
1.55 
3.11 
0.09 
0.10 
0.08 
1.22 
1.24 
1.57 
166 
1.38 
1.48 
2.45 
2.08 
205 
2.82 
3.26 
3.97 
2.97 
3.11 
1.67 
2.27 
2.61 
3.12 
3.48 
2.60 
232 
251 
2.20 
1.19 
1.68 
2.11 
1.68 
1.84 
1  74 
1.29 
1.89 
0.77 
1.32 
0.22 
0.69 
1.37 
2.15 
1.95 
2.85 


NA 
NA 
NA 
NA 
NA 
NA 
9.31 
NA 
17.50 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.89 
NA 
NA 
NA 
14.98 
12.60 
10.34 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
MA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
13.47 
20.17 
5.19 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facility 
total 


21.60 
23.07 
27.27 
27.88 
38.06 
28.71 
7.08 
19.50 
15.27 
1492 
29.03 
12.41 
15.32 
20.38 
13.24 
13.43 
15.31 
24.28 
30.32 
29.79 
31.64 
62.97 
45.06 
73.73 
31.41 
29.04 
14.83 
5.74 
18.67 
24.07 
40.39 
1.92 
2.20 
1.83 
18.15 
19.25 
25.68 
25.57 
27.63 
25.40 
34.74 
31  54 
30.76 
40.12 
45.56 
54.31 
41.68 
43.22 
25  89 
35.57 
41.06 
44.60 
47.95 
37.92 
33.50 
35  34 
32.43 
16.91 
23.96 
29.41 
23.80 
25.72 
28.34 
20.51 
28.96 
11.69 
18.66 
3.90 
29  35 
22.02 
32.85 
28.89 
39.68 


Global 


090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
000 
000 
000 
090 
090 
<S90 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

• 

cptv 

HCPCS2 

MOD 

Status 

Description 

Physician 

woiV 

RVUs  3 

FuNyim- 
plerrwnt- 
ed  non- 
facility  PE 
RVUs 

FuMy  im- 
plement- 
adfaciMy 
PERVUs 

Mal- 
practice 
RVUs 

P^^'-   ,   pterfwnt- 

1S7      "^ 

Gkibal 

27220 

T.. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

0 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Treat  hio  socket  fracture     

6.18 
12.70 
14.91 
23.45 
27.16 
5.50 
10.68 
12.16 
15.60 
5.52 
12.50 
15.94 
20.31 
4.71 
10.45 
6.95 
10.39 
12.92 
18.26 
4.12 
5.22 
15.43 
21.55 
5.05 
7.49 
2.27 
13.39 
11.34 
23  45 
23.45 
23.28 
18.65 
0.00 
6.49 
8.28 
5.92 
4.62 
5.80 
9.27 
6.97 
6.30 
2.28 
4.90 
4.47 
5.57 
14.14 
4.97 
5.88 
8.27 
7.30 
870 
10.00 
4.18 
5.92 
5.78 
817 
7.65 
9.48 
1053 
4.74 
10.50 
16.27 
0.96 
5.07 
7.16 
10.34 
7.76 
10.56 
5.33 
7.20 
9.20 
6.39 
8.50 

7.48 
NA 
NA 
NA 
NA 

762 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

7.31 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 

15.30 
NA 
NA 
NA 
NA 
NA 

NA 

557 
NA 

8.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

2.64 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11.10 

8.66 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

5.72 
10.37 
10.36 
17.22 
19.67 
6.30 
9.31 
11.24 
12  99 
6.36 
10.38 
13.25 
15.61 
5.93 
10.20 
6.55 
8.31 
11.10 
14.29 
4.31 
4.59 
13.93 
18.02 
6.09 
7.50 
3.62 
13.95 
12.33 
18.86 
19.13 
17.37 
14.65 
0.00 
14.04 
14.63 
8.88 
7.54 
8.15 
10.14 
4.04 
5.07 
3.49 
679 
6.35 
7.19 
15.02 
6.42 
7.56 
8.84 
849 
980 
10.58 
6.03 
7.49 
264 
8.95 
1036 
11.32 
1175 
2.69 
18.43 
14.69 
0.35 
6.28 
8.57 
10.34 
8.93 
11.12 
8.22 
906 
11.15 
8.45 
10.51 

0.85 
1.77 
2.07 
3.24 
3.77 
0.73 
145 
1.71 
218 
076 
1.69 
223 
2.85 
0.66 
1.45 
0.68 
137 
1.81 
2.52 
0.49 
0.56 
206 
2.99 
0.65 
1.04 
0.31 
1.98 
1.14 
2.36 
2.37 
2.94 
235 
000 
0.80 
1.14 
077 
062 
0.78 
1.29 
0.79 
0.78 
0.17 
059 
0.50 
0.66 
168 
0.66 
0.81 
1.15 
1.03 
1.21 
1.41 
0.58 
0.81 
0.76 
1.15 
107 
1.29 
1.48 
067 
142 
2.26 
0.06 
0.62 
1.00 
1.44 
1.09 
1.49 
069 
0.99 
123 
1           0.90 
1            1.17 

14.51 
NA 
NA 
NA 
NA 

13.85 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1268 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 

22.59 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
802 
NA 

13.44 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.18 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.12 
14.35 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 

12  75 

24  84 
27.34 
43.91 
50  60 
1253 
21.44 

25  11 
30.77 
1264 

24  57 
31.42 
38.77 
11.30 
2210 
14.18 
20  07 

25  83 
35.07 

892 
10.37 
3142 

42  56 
11.79 
1603 

6.20 
29.32 
2481 
44  67 
44  95 

43  59 
35  65 

000 
2133 
24.05 
15.57 
1278 
14  73 
20  70 
11.80 
1215 

5.94 
12.28 
11.32 
13.42 
30  84 
12.05 
14.25 
18  26 

16  82 
19.71 
2199 
10.79 
14.22 

9.18 
1827 
19.06 
22.09 
23  76 

810 
30.35 
33.22 

137 
11.97 
1673 
2212 
17.78 
2317 
14.24 

17  27 
2158 
15.74 
20.18 

090 

27222 

Treat  hip  socket  fracture  

Treat  hip  wall  fracture  

090 

27226 

090 

27227 

Treat  hio  fracturefsl  

090 

27228 

Treat  hip  fracture(s) 

090 

27230 

Treat  thiah  fracture 

090 

27232 

Treat  thigh  fracture 

090 

27235 

090 

27236 

Treat  thigh  fracture 

090 

27238 

Treat  thigh  fracture 

090 

27240 

Treat  thigh  fracture 

090 

27244 

Treat  thigh  fracture 

090 

27245 

Treat  thioh  fracture     

090 

27246 

Treat  thigh  fracture 

090 

27248 
27250 

090 

Treat  hip  dislocation  

090 

27252 
372«»3 

090 

Treat  hio  diskx^ation          

090 

27254 

Treat  hip  disiocation  

090 

272S6 



Treat  hio  dtskx^tkxi    

010 

27257 

Treat  hip  dislocation  

010 

97?«>a 

Treat  hio  dislocation     

090 

27259 

Treat  hip  diskx^ation  

090 

27265 

Treat  hip  disiocation 

090 

27266 

Treat  hip  disk>cation 

090 

27275 

Manioutation  of  hio  ioint      

010 

27280 

090 

27282 

Fusion  of  pubic  bones » 

090 

27284 

090 

!>77Bfi 

Fusion  of  hio  ioint                             

090 

27290 

Aniputation  of  leg  at  hip 

096 

27295 



Amoutation  of  lea  at  hio       

090 

27299 

YYY 

27301 
27303 
27305 

Drain  thigtVkoee  lesion 

090 
090 

Incise  ttiigh  tendon  &  fascia 

090 

27306 
27307 
27310 
27315 

Incision  of  thigh  tendon  

Incision  of  thigh  tendons  

ExDioration  of  knee  ioint        

090 
090 
090 

Partial  removal,  thigh  nerve  

Partial  renwval,  thigh  nerve  

Biopsy,  thigh  soft  tissues  

Biopsy,  thigh  soft  tissues  ...., 

090 

27320 

090 

27323 
27324 

010 
090 

27327 

Removal  of  thigh  lesion ^ 

090 

27328 

Removal  of  thigh  lesion 

090 

27329 

Remove  tumor.  thigfVknee 

080 

27330 

Bioosv  knee  ioint  linina  

090 

27331 
27332 

ExDlore/treat  knee  ioint               

090 

Removal  of  knee  cartilage  

090 

27333 

Removal  of  knee  cartilage  

090 

27334 

Remove  krtee  joint  lining 

090 

27335 

Remove  kr»ee  )Oint  lining 

090 

27340 

Removal  of  kneecao  bursa  

090 

27345 
27347 

090 

Remove  knee  cyst 

090 

27350 

Removal  of  krwecap  

090 

27355 

Remove  femur  lesion  , 

090 

27356 

Remcjve  femur  lesion/graft 

090 

27357 

Remove  femur  lesiorVgraft 

090 

27358 
27360 

Remove  femur  lesion^xation     

zzz 

Partial  removal  leo  boners)      

090 

27365 
27370 
27372 
OTtan 

090 

000 

Removal  of  foreion  txidv  

090 

Repair  of  kneecap  tendon 

090 

j  CM  CM  O 

090 

090 

Repair/graft  of  thigh  muscle  

090 

27390 
27391 

090 

Incision  of  thkih  terxlons  

090 

27392 

Incision  of  thigh  tendons  

090 

27393 

Lef>gttiening  of  thigh  tendon  

090 

27394 

Lengthening  of  thigh  tendorfs 

090 

'  CPT  codes  and  descnpbofis  only  are  copyright  2001  Amencan  Medical  Association.  AH  Rights  Reserved.  AfiplicatXe  FARS/DFARS  Afviy. 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
'*lndk:ates  RVUs  are  not  used  for  Uedcare  payment 


'CFT^  codes  »)dde«cH«ons  only  are  copyright  2001  American  MediCBl  Assooalxxi  All  Rights  Reserved  Apphcabte  FARS/DFARS  Appty 
'Copyrighl  1994  American  Denial  Associatkxt.  Al  hghts  reseo<ed 
3+lndicates  RVUs  are  not  used  tor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


27395 

27396 

27397 

27400 

27403 

27405 

27407 

27409 

27418 

27420 

27422 

27424 

27425 

27427 

27428 

27429 

27430 

27435 

27437 

27438 

27440 

27441 

27442 

27443 

27445 

27446 

27447 

27448 

27450 

27454 

27455 

27457 

27465 

27466 

27468 

27470 

27472 

27475 

27477 

27479 

27485 

27486 

27487 

27488 

27495 

27496 

27497 

27498 

27499 

27500 

27501 

27502 

27503 

27506 

27507 

27506 

27509 

27510 

27511 

27513 

27514 

27516 

27517 

27519 

27520 

27524 

27530 

27532 

27535 

27536 

27538 

27540 

27550 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Lengthening  of  thigh  tendons  .. 

Transplant  of  thigh  tendon  

Transplants  of  thigh  tendons  ... 
Revise  thigh  muscles/tendcxis 

Repair  of  knee  cartilage  

Repair  of  knee  ligament  

Repair  of  knee  ligament  

Repair  of  knee  ligaments  

Repair  degenerated  kneecap  .. 
Revision  of  unstable  kneecap  . 
Revision  of  unstable  kneecap  . 
Revision/removal  of  kneecap  .. 

Lateral  retinacular  release 

Reconstruction,  knee 

Re<»nstruction,  knee 

Reconstruction,  knee 

Revision  of  thigh  muscles  

Incision  of  knee  joint  

Revise  kneecap 

Revise  kneecap  with  implant  .. 

Revision  of  knee  joint 

Revision  of  knee  joint 

ReK/ision  of  knee  joint 

ReMSion  of  knee  joint 

Rewiskjn  of  knee  joint 

Reivision  of  knee  joint  

Tolal  knee  arthroplasty 

Incision  of  thigh  

Incision  of  tfiigh  

Realignment  of  thigh  bone 

Realignment  of  knee  

Realignment  of  knee  

Shortening  of  thigh  bone 

Lengthening  of  thigh  bone  

Shorten/lengthen  thighs  

Repair  of  thigh  

Repair/graft  of  thigh 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Surgery  to  stop  leg  growth 

Revise/replace  knee  )oint  

Revise/replace  knee  joint  

Removal  of  knee  prosthesis 

Reinforce  thigh  

Decompression  of  thigh/knee  ... 
Decompression  of  thigh/knee  .. 
Decompression  of  thigh/knee  ... 
Decompression  of  thigh/knee  ... 

Treatment  of  thigh  fracture 

Treatnnent  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treatment  of  thigh  fracture 

Treat  thigh  fx  growth  plate  

Treat  thigh  fx  growth  plate  

Treat  thigh  fx  growth  plate  

Treat  kneeccip  fracture  

Treat  kneecap  fracture 

Treat  knee  fracture , 

Treat  knee  fracture 

Treat  knee  fracture 

Treat  knee  fracture 

Treat  knee  fracture(s) 

Treat  knee  fracture 

Treat  knee  dislocation  


Physician 

work 

RVUs  3 


11.73 
7.86 
11.28 
9.02 
8.33 
8.65 
10.28 
12.90 
10.85 
9.83 
9.78 
9.81 
5.22 
9.36 
14.00 
15.52 
9.67 
9.49 
8.46 
11.23 
10.43 
10.82 
11.89 
10.93 
17.68 
15.84 
21.48 
11.06 
13.98 
17.56 
12.82 
13.45 
13.87 
16.33 
18  97 
16.07 
17.72 
8.64 
9.85 
12.80 
8.84 
19.27 
25.27 
15.74 
15.55 
6.11 
7.17 
7.99 
9.00 
5.92 
5.92 
10.58 
10.58 
17.45 
13.99 
5.83 
7.71 
9.13 
13.64 
17.92 
17.30 
5.37 
8.78 
15.02 
2.86 
10.00 
3.78 
7.30 
11.50 
15.65 
4.87 
13.10 
5.76 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

9.84 
10.92 
NA 
NA 
NA 
NA 

7.17 
NA 
NA 
NA 
NA 
NA 

7.98 

9.94 
NA 

5.48 
NA 

6.00 

7.65 
NA 
NA 

7.64 
NA 

7.60 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


13.19 
9.65 
11.71 
10.67 
8.88 
9.81 
10.67 
12.11 
10.99 
9.87 
9.83 
9.75 
7.29 
9.57 
12.85 
13  69 
9.90 
9.68 
10.06 
11.34 
10.92 
11.24 
11.77 
11.56 
14.98 
14.26 
17.35 
11.98 
13.83 
15.83 
12.57 
11.73 
14.09 
16.19 
14.57 
16.07 
16.98 
9.51 
10.10 
12.09 
9.40 
16.13 
19.26 
14.21 
15.78 
7.96 
8.16 
8.37 
9.42 
7.57 
8.62 
11.27 
11.26 
14.57 
12.58 
5.43 
9.44 
7.37 
13.38 
15.80 
14.55 
5.85 
7.90 
1311 
3.82 
8.98 
4.33 
5.84 
12.15 
12.16 
5.60 
10.75 
5.79 


l^al- 

practice 

RVUs 


1.63 

1.11 

1.58 

1.18 

1.16 

1.21 

1.38 

1.75 

1.51 

1.38 

1.37 

1.38 

0.73 

1.29 

1.95 

2.18 

1.35 

1.33 

1.18 

1.56 

142 

1.49 

1.68 

152 

2.49 

2.22 

3.00 

1.51 

1.96 

2.46 

1.78 

188 

1.86 

1.92 

268 

2.24 

2.49 

1.13 

1.31 

181 

1.24 

2.70 

3.54 

2.21 

2.18 

0.77 

0.84 

0.97 

1.18 

0.80 

0.83 

1.49 

1.49 

233 

1.95 

0.80 

1.08 

1.26 

1.91 

251 

2.41 

0.74 

1.22 

2.09 

0.38 

1.40 

0.51 

1.02 

1.61 

2.19 

0.67 

1.80 

0.68 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA 
NA 
1656 
17.67 
NA 
NA 
NA 
rsiA 
13.80 
NA 
NA 
NA 
NA 
NA 
14.09 
19.94 
NA 
8.72 
NA 
10.29 
15.97 
NA 
NA 
13.18 
NA 
14.04 


Fully  im- 
plement- 
ed facility 
total 


26.55 
18.62 
24.57 
20.87 
18.37 
19.67 
22.33 
26.76 
23.35 
21.08 
20.98 
20.94 
13.24 
20.22 
28.80 
31.39 
20.92 
20.50 
19.70 
24.13 
22.77 
23.55 
25.34 
24.01 
35.15 
32.32 
41.83 
24  55 
29.77 
35.85 
27.17 
27.06 
29  82 
34.44 
36.22 
34.38 
37.19 
19.28 
21.26 
26.70 
19.48 
38.10 
48.07 
32.16 
33.51 
14.84 
16.17 
17.33 
19.60 
14.29 
15.37 
23.34 
23.33 
34.35 
28.52 
12.06 
18.23 
17.76 
28.93 
36  23 
34.26 
11.96 
17.90 
30.22 
7.06 
20.38 
8.62 
14.16 
25.26 
30.00 
11.14 
25.65 
12.23 


Gtobal 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


'  CPT  codes  and  descriptions  only  are  copyrigw  2001  American  Medical  Association.  All  Rohts  Reserved.  Applicable  FARSrt5FARS  Aoolv 
'CopyngM  1994  Amencan  Dental  Association  All  nghtsresen/ed. 
"■"■' 5  RVUs  are  not  used  tor  Medicare  payment 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

- 

CPTV 
HCPCS2 



MOD 

Status 

Descnpbon 

Physician 

urark 

RVUs  3 

Fully  im- 
plenient- 
ednon- 
lacHityPE 
RVUs 

Fully  im- 
plernent- 
ed  facility 
PE  RVUs 

1 

Mal- 
practtoe    J 

RVUs      I 

Fully  im-   ' 

plernent-   : 

ed  non-    1 

facility     ; 

total      1 

Fully  im- 
plement- 
ed facility  1 
total 

Gtobal 

27.S52 
27556 
27557 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Treat  krtee  dislocation            

7.90 
14.41 
16.77 
17.72 
3.82 
5.79 
12.23 
1.74 
19.37 
12.03 
12.68 
10.02 
6.92 
1060 
10.53 
0.00 
5.65 
5.64 
7.35 
4.94 
4.47 
2.87 
4.14 
7.97 
834 
7.33 
2.17 
5.66 
12.56 
5.09 
8.40 
5.96 
8.30 
8.91 
4.80 
7.78 
9.85 
10.57 
11.37 
9.24 
14.17 
1266 
12.24 
0.96 
9.69 
1033 
10.02 
4.57 
4.98 
6.81 
4.59 
540 
7.18 
8.42 
5.74 
6.82 
6.50 
7.46 
6.24 
8.71 
9.96 
187 
6.51 
8.27 
936 
9.29 
13.67 
15.87 
7.62 
10.38 
437 
995 
14  25 

NA 
NA 
NA 
NA 
5.89 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
16.03 
1101 
9.81 
13.19 
NA 
NA 
NA 
5.38 
10.88 
NA 
1172 
12.63 
NA 
NA 
NA 
10.70 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
9.49 
NA 
NA 
NA 
11.38 
1063 
12.77 
17.85 
8.95 
NA 
NA 
NA 
NA 
10.37 
15.30 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.04 
14.45 
15.78 
15.91 
4  04 
567 
10,09  1 
3.24 
16.63 
12.67  1 
1401 
1255 
905 
1264 
1169 
0.00 
7.67 
7.68 
8.08 
10.54 
8.47 
3.67 
5.08 
12.78 
1043 
832 
2.96 
7.17 
17.07 
6.72 
9.55 
8.20 
9.57 
10.39 
687 
11.13 
1236 
12.55 
18  46 
16.52 
18.78 
18.50 
11.31 
0.36 
9.60 
9.90 
10.34 
7.06 
9.14 
997 
9.17 
895 
8.48 
9.72 
8.27 
8.88 
8.45 
909 
8.70 
9.61 
11.10 
0.99 
9.20 
9.54 
9.72 
7.95 
13.02 
13.31 
940 
1155 
848 
11.48 
13  92 

1  10 
201 
2.37 
251 
0.40 
069 

1  73 
0.24 

2  70 
1.35 
163 

1  17, 

082  ! 

1.24  1 

1.24 

000 

068 

0.68 

085 

0.56 

0.54 

0.38 

0.57 

106 

1  15 

1  01 

016 

062 

139 

054 

101 

083 

1  16 

123 

060 

1.06 

1  38 

147 

1.54 

1.22 

1.98 

155 

164 

005 

135 

145 

1  41 

0.48 

0.68 

0.96 

063 

0.75 

101 

1.15 

0.80 

0.92 

0.91 

105 

088 

122 

140 

026 

0.90 

1.16 

131 

124 

192 

2.24 

061 

144 

060 

1.39 

200 

NA  j 
NA  1 
NA 
NA 
1011 
NA  1 
NA  1 
NA 
NA  1 
NA 
NA 
NA  ■ 
NA 
NA  ■ 
NA 
000 
NAl 
NAj 
NA 
21  53l 
1602  1 
1306 
1790 
NA| 
NA 
NA 
771 
1716 
NA 
1735 
22.04 
NA 
NA 
NA 
1610 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10S0 
NA 
NA 
NA 
1643 
16.29 
20.54 
2307 
1510 
NA 
NA 
NA 
NA 
1778 
2381 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

17  04 
30.87 
34  92 
3614 

8.26 
1215 
2405 

522 
38  70 
26  05' 
28  32  ' 
2374 
1679 
24  48  1 

23  46  j 
OOOi 

14.00' 
14  01  ! 
16  28  1 
16.04 
1348 
692 
979 
21.83 
19.92 
1666 
5.29 
13.45 
3102 
1235 
18.96 
15.01 
19.03 
20.53 
12.27 
1997 
23.59 

24  59 
31.37 
26  98 
34  93 
32.71 
2519 

1.37 
20  64 
2168 
21.77 
12.11 
.     1480 
17.74 
1439 
1510 
16  67 

19  29 
14.81 

16  62 
15.86 
1840 
15  82 
1954 

22  46 
312 

'          16.61 
18.97 

20  39 
1848 
28.61 
3142 

17  63 

23  37 
13.45 
22  82 
3017 

090 

Treat  knee  disk»ation  x 

Treat  knee  dislocation  

090 
090 

27558 
27560 

Treat  knee  dislocation             

090 

Treat  kr>eecap  diskxation  

090 

27562 

Treat  kneecap  diskxation  

090 

27566 

Treat  kneecap  dsk)cation 

090 

27570 
27580 

Fixation  of  knee  k)int  '. 

010 

Fusion  of  knee 

090 

27590 

Amputate  leg  at  thigh  

090 

27591 
27592 

090 

Amputate  leg  at  thigh  ^ 

090 

27594 
27596 
27598 
27599 
27600 
27601 

090 

090 

Amruitate  lower  tea  at  knee        

090 

I  ftn  Siiropfv  orocedure                         

YYY 

Decnmoression  of  lower  tea        

090 

Decompression  of  lower  leg 

090 

2760? 
27603 
27604 
27605 
27606 

090 

Drain  lower  leg  lesion 

Drain  kjwer  leg  bursa  

Incision  of  achilles  tendon  .         

090 
090 
010 

IrKtston  of  achilles  terxton 

010 

27607 
27610 
27612 
27613 

Treat  tower  lea  bone  lesion        

090 

090 

FxDloration  of  ankte  lOint            

090 

Bk)psy  k)wer  leg  soft  tissue  

010 

27614 
27615 
27618 
27619 
27620 
27625 
27626 
27630 
27635 



090 

Remove  tunwr.  tower  leg  

Removp  lower  lea  lesk)n 

090 
090 

Remove  lower  tea  lesion           

090 

f  volore/treat  ankte  k>int                     

090 

090 

090 

090 

Remove  lower  leg  tx>ne  lesion 

090 

27637 

Remove/graft  leg  bor>e  leston  

090 

27638 
27640 
27641 
27645 
27646 
27647 
27648 
276,50 
27652 



Remove/oraft  lea  bone  lesion  

090 

Partial  rerrvoval  of  tibia                

090 

090 

FvtAn^rve  lower  lea  suroerv         

090 

090 

Fytensh/e  ankle/heel  suroerv      

090 

Iniection  for  ankte  x-rav      

000 

Reoalr  achilles  tendon          

090 

Repair/graft  achilles  tendon 

090 

27654 
27656 
27a5fl 
27659 
27664 
27665 
27675 
27676 
27680 
27681 
276aS 
27686 
27687 
27690 
27691 
2769? 
27695 
27696 

Rftoair  of  achilles  tendon                          

090 

Renair  lea  fascia  defect            

090 

Reoair  of  tea  tendon  each     

090 

090 

RAoair  of  tea  tendon  each                

090 

Reoair  of  tea  ter>don  each       

090 

090 

Repair  lower  leg  tendons  

Release  of  lower  leg  tendon 

Release  of  tower  leg  tendons 

Revision  of  tower  leg  tendon 

Revise  kiwer  leg  tendons 

Revision  of  f^H  tendon                     

090 
090 
090 
090 
09U 
090 

Revise  tower  leg  tendon 

Revise  k)wer  leg  tendon 

090 

!             090 

Z7Z 

Rprviir  of  ankte  linament                  

090 

Repair  of  ankte  ligaments  

090 

27698 
27700 
27702 
27703 
27704 

090 

090 

Reconstruct  ankte  iotnt                 

090 

090 

Removal  of  ankle  implant 

090 

27705 

Incision  o<  tibia  

090 

27707 

IrKision  of  fibula  

090 

27709 

Incision  of  tibia  &  fibula  

090 

27712 

Realignment  of  tower  leg  

090 

'CPT  codes  and  descnptkxis  only  are  copyright  2001  American  Medical  Association.  All  R^jWs  Reserved.  AppliCiWe  FARS«FARS  Appiy. 
'Copyright  1994  Amencan  Dental  AssoctatKm.  AK  nghts  reserved. 
s-Mndlcaies  RVUs  are  not  used  foe  Medicare  payment 
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CPTV 
HCPCS2 


I 

MOD  I  Status 


27715 
27720 
27722 
27724 
27725 
27727 
27730 
27732 
27734 
27740 
27742 
27745 
27750 
27752 
27756 
27758 
27759 
27760 
27762 
27766 
27780 
-27781 
27784 
27786 
27788 
27792 
27806 
27810 
27814 
27816 
27818 
27822 
27823 
27824 
27825 
27826 
27827 
27828 
27829 
27830 
27831 
27832 
27840 
27842 
27846 
27848 
27860 
27870 
27871 
27880 
27881 
27882 
27884 
27886 
27888 
27889 
27892 
27893 
27894 
27899 
28001 
28002 
28003 
28005 
28006 
28010 
28011 
28020 
28022 
28024 
28030 
28035 
28043 


Descnption 


Revision  of  lower  leg 

Repair  of  tit))a  

Repair/graft  of  tibia  

Repair/graft  of  tibia 

Repair  of  lower  teg  

Repair  of  lower  teg  

Repair  of  tibia  epipfiysis 

Repair  of  fibula  epipfiysis 

Repair  lower  leg  epiphyses  ... 

Repair  of  leg  epiphyses  

Repair  of  leg  epiphyses  

Reinforce  tibia  

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  fibula  fracture  ... 
Treatment  of  fibula  fracture  ... 
Treatment  of  fibula  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatnnent  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  an  We  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 

Treat  k)wer  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture  

Treat  lower  leg  fracture 

Treat  tower  leg  joint 

Treat  lower  leg  dislocation  .... 

Treat  tower  leg  dislocation  

Treat  tower  leg  dislocation  

Treat  ankle  distocatlon  

Treat  ankle  dislocation  

Treat  ankle  dislocatton  

Treat  ankle  dislocation  

Fixation  of  ankle  joint  

Fusion  of  ankle  joint  

Fusion  of  tibiofibular  joint  

Amputatton  of  lower  leg  , 

Amputatton  of  lower  leg  

Amputation  of  lower  leg  

Amputation  foltow-up  surgery  , 
Amputation  follow-up  surgery 
Amputation  of  foot  at  ankte  ... 
Amputation  of  foot  at  ankle  .... 

Decompression  of  leg  

Decompression  of  teg 

Decompression  of  leg  

Leg'ankte  surgery  procedure  . 

Drainage  of  bursa  of  foot  

Treatment  of  foot  infection  

Treatment  of  foot  infection  

Treat  foot  bone^sion  

Incision  of  foot  fascia  

incision  of  toe  tendon 

Incision  of  toe  tendons 

Exptoration  of  foot  joint  

Exptoration  of  foot  joint  

Exptoration  of  toe  joint  

Removal  of  foot  nerve 

Decompression  of  tibia  nerve 
Excision  of  foot  tesion  


Physician 

work 

RVUs  3 


..v. 


14.39 

11.79 

11.82 

18.20 

15.59 

14.01 

7.41 

5.32 

8.48 

9.30 

10.30 

10.07 

3.19 

5.84 

6.78 

11.67 

13.76 

3.01 

5.2S 

8.36 

2.65 

4.40 

7.11 

2.84 

4.45 

7.66 

2.83 

513 

10.68 

289 

5.50 

11.00 

13.00 

2.89 

6.19 

8.54 

14.06 

16.23 

5.49 

379 

456 

6.49 

4.58 

6.21 

9.79 

11.20 

234 

13.91 

9.17 

11.85 

12.34 

894 

8.21 

9.32 

967 

998 

7.39 

7.35 

10.49 

0.00 

2.73 

462 

8.41 

8.68 

4.45 

284 

4.14 

5.01 

4.67 

4.38 

6.15 

5.09 

3.54 


Funy  im- 

pternent- 

ednon- 

factlity  PE 

RVUs 


Fully  Im- 
ptement- 
ed  facility 
PE  RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

21.54 

14.45 

NA 

16.04 

16.44 

NA 

5.65 

8.20 

NA 

NA 

NA 

5.42 

7.57 

NA 

5.37 

6.38 

NA 

5.38 

6.65 

NA 

6.44 

7.77 

NA 

5.97 

7.89 

NA 

NA 

6.43 

8.30 

NA 

NA 

NA 

NA 

582 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

5.62 

6.78 

11.40 

NA 

8.17 

7.64 

9.36 

8.12 

7.90 

8.55 

NA 

8.80 

7.47 


15.22 

13.67 

13.46 

17.28 

15.62 

14.43 

10.22 

7.22 

10.84 

9.72 

9.27 

11.60 

4.00 

6.17 

10.84 

12.22 

13.46 

3.87 

5.75 

8.26 

369 

4.62 

8.63 

3.78 

4.62 

8.18 

4.50 

5.71 

10.93 

4.55 

5.88 

13.18 

14.39 

4.50 

6.32 

11.88 

15.00 

15.03 

8.67 

436 

4.94 

8.06 

6.21 

5.25 

1046 

11.70 

3.78 

13.76 

11.03 

11.95 

13.44 

13.13 

10.78 

11.26 

11.11 

10.45 

8.41 

8.58 

1009 

0.00 

309 

4.22 

1063 

10.26 

6.38 

5.37 

6.79 

6.81 

6.26 

6.64 

3.50 

5.35 

4.96 


Mal- 
practice 
RVUs 


2.00 

1.66 

1.65 

2.10 

2.20 

1.84 

0.75 

0.63 

0.85 

1.31 

1.55 

1.38 

0.43 

0.82 

0.94 

1.52 

1.93 

0.39 

0.71 

1.17 

0.33 

0.57 

0.98 

0.37 

0.61 

1.07 

0.38 

0.71 

1.50 

0.37 

0.74 

1.29 

1.65 

0.39 

0.85 

1.19 

1.96 

2.27 

0.77 

0.44 

0.61 

0.91 

0.47 

0.76 

1.36 

1.55 

0.31 

1.95 

1.29 

1.38 

1.59 

1.03 

0.95 

1.13 

1.26 

1.19 

0.86 

0.90 

1.25 

0.00 

0.31 

0.56 

1.03 

1.14 

0.56 

0.39 

0.58 

0.64 

0.62 

0.50 

0.85 

0.71 

0.45 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 

NA 

NA 

NA 

NA 

NA 

29.70 

20.40 

NA 

26.65 

28.29 

NA 

9.27 

14.86 

NA 

NA 

NA 

8.82 

13.53 

NA 

835 

11.35 

NA 

859 

11.71 

NA 

9.65 

13.61 

NA 

923 

14.13 

NA 

NA 

9.71 

15.34 

NA 

NA 

NA 

NA 

10.05 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

8.66 

1196 

20  84 

NA 

13.18 

10.87 

14.08 

13.77 

13.19 

13.43 

UA 

14.60 

11.46 


Fully  im- 
plement- 
ed facility 
total 


31.61 
27.12 
26  93 
37.58 
3341 
30.28 
18.38 
13.17 
2017 
20.33 
21.12 
23.05 

7.62 
12.83 
18.56 
25.41 
29.15 

7.27 
11.71 
17.79 

6.67 

9.59 
16.72 

6.99 

9.68 
16.91 

7.71 
11.55 
23.11 

7.81 
12.12 
2547 
29.04 

7.78 
13.36 
21.61 
31.02 
33.53 
14.93 

8.59 
10.11 
15.46 
11.26 
12.22 
21.61 
24.45 

6.43 
29  62 
2149 
25.18 
27.37 
23.10 
19.94 
21.71 
22.04 
21.62 
16.66 
16.83 
2183 

0.00 

6.13 

9.40 
20.07 
20.08 
11.39 

8.60 
11.51 
12.46 
11.55 
11.52 
10.50 
11.15 

8.95 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continueti 

CPTV 
HCPCS* 

MOD 

Status 

Description 

Physician 

work 

RVUs* 

FuNy im- 
plernant- 
ed  non- 
facility  PE 
RVUs 

FuHyim- 
plefnent- 
ed  facility 
PERVUs 

Mat- 
practice 
RVUs 

FuNy  Im- 
plement- 
ed IKHI- 

facility     1 
total      1 

Fully  m- 

plement- 

ed  facility 

total 

Global 

28045 
28046 
28050 
28052 
28054 
28060 
28062 
28070 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Excision  oJ  fool  lesion    

4.72 
10.18 
4.25 
3.94 
3.45 
5.23 
6.52 
5.10 
4.58 
3.58 
4.78 
3.86 
4.41 
3.64 
5.66 
773 
6.50 
5.12 
7.16 
5.56 
4.16 
4.06 
5.01 
4.49 
4.79 
9.79 
7.75 
596 
5.39 
5.40 
7.29 
4.81 
3.52 
8.11 
6.91 
4.09 
3.66 
3.74 
9.60 
8.80 
605 
1.96 
4.64 
5.73 
4.60 
6.84 
4.37 
6.35 
453 
5.62 
366 
453 
4.24 
339 
3.37 
7.73 
4.36 
-5  92 
7.96 
11.73 
15  83 
10.35 
4.76 
3.80 
5.19 
4.59 
4.56 
4.74 
7.04 
566 
7.04 
9.15 
8.56 

8.18 
13.58 
9.52 
8.01 
7.70 
8.72 
9.27 
7.96 
8.84 
7.82 
11.87 
9.97 
8.12 
8.17 
13.07 
NA 
8.76 
8.49 
NA 
996 
7.49 
8.80 
9.09 
8.89 
8.92 
12.36 
9.27 
9.37 
8.58 
11.28 
10.94 
9.61 
8.37 
NA 
10  40 
8.75 
839 
8.55 
NA 
1083 
9.54 
6.54 
820 
894 
8.47 
12  63 
817 
983 
8.12 
8.40 
7.76 
8.30 
826 
8.12 
7.98 
9.77 
8.17 
905 
11.04 
11.16 
15.66 
10.98 
875 
770 
839 
879 
8.78 
9.00 
10.54 
9.55 
9.82 
10.67 
10.52 

5.81 
11.38 
6.11 
5.76 
5.50 
6.51 
6.87 
6.12 
6.67 
551 
7.11 
6.62 
5.64 
6.08 
7.70 
9.00 
6.93 
6.76 
6.97 
7.13 
5.36 
6.87 
7.69 
7.47 
7.13 
10.85 
6.38 
7.24 
6.15 
9.83 
9.50 
7.61 
676 
8.77 
792 
7.07 
6.22 
722 
8.27 
888 
699 
3.53 
544 
667 
6.32 
683 
603 
6.38 
6.41 
677 
557 
6.66 
683 
6.53 
6.11 
760 
6.40 
712 
806 
964 
15.09 
10.96 
7.43 
550 
677 
6.76 
675 
8.02 
9.75 
8.81 
7.69 
802 
8.30 

"0  62 
1.13 
0.55 
0.51 
045 
069 
085 
0.68 
0.64 
0.50 
066 
052 
0.57 
046 
0.76 
097 
089 
0.69 
1.01 
0.74 
0.52 
049 
0.63 
060 
0.63 
136 
1.03 
079 
074 
0.69 
0.96 
065 
0.49 
1  11 
084 
052 
0.49 
0.51 
1  13 
1.04 
0.75 
0.16 
0.52 
063 
059 
086 
0.59 
077 
063 
077 
050 
062 
059 
048 
046 
108 
0.61 
0.81 
1.06 
166 
222 
1.46 
067 
052 
0.72 
064 
064 
0.65 
0.96 
079 
098 
128 
1.16 

13.52 
24.89 
14.32 
12.46 
11.60 
14.64 
16  64 
1376 
1406 
11.90 
17.31 
1435 
1310 
12.27 

19  49 
NA 

16.15 
14.30 

NA 
16.26 
12.17 
13.37 
14  73 
13  98 
14.34 
2351 
18.05 
1612 
1471 
17  37 
1919 
15.07 
1238 

NA 
1815 
13.36 
1254 
12.80 

NA 
2067 
1634 
866 
1336 
1530 
13  66 

20  33 
1313 
1695 
13  28 
1479 
1192 

13  45 
13.09 
1199 
1181 
18.58 
1314 
1578 

20  06 
24  55 
3371 
22  79 

14  18 
1202 
1430 
14.02 
13  96 
1439 
18  54 

16  00 

17  84 

21  10 
20.24 

11  15 
22.69 
1091 
10.21 

9.40 

12  43 
1424 
1190 
11.89 

959 
12.55 
1100 
1062 
1018 
14.12 
17.70 
14.32 
12.57 
1514 
13.43 
10.04 
11.44 
13.33 
12  56 
12.55 

22  00 
15.16 
13.99 
12.28 
15.92 
17  75 
13.07 
1077 
17  99 
15  67 
11.68 
10.37 
1147 
19  00 
1872 
1379 

5.65 
1060 
1303 
11.51 
1453 
1099 
13.50 

11  57 
1316 

9.73 
1181 
1166 
10  40 

994 
1641 
11.37 
13  85 
1712 

23  03 
3314 
22.79 
1286 

982 

12  68 
11.99 
1195 
1341 

17  75 
1526 
1571 
18.45 

18  02 

090 

Rasection  of  tumor  toot            

090 

090 

Bioosv  of  foot  ioint  linina  

090 

Bioosv  of  toe  ioint  linina       

090 

Partial  removal  toot  fascia 

090 

Removal  of  foot  fascia  

Removal  of  foot  joiiit  lining 

090 
090 

28072 
28060 

Ramoval  of  foot  ioint  linina      

090 

Removal  of  foot  lesion 

090 

28086 
28088 
28090 

Fxci^fi  foot  tendon  sheath     

090 

090 

Removal  of  foot  lesion  

090 

28092 

Removal  of  toe  teswns - 

Removal  of  ankle/heel  lesion  

090 

28100 

090 

28102 

Remove/graft  foot  lesion  

090 

28103 
28104 
28106 
28107 
28108 
28110 
28111 
28112 

Ramove/araft  toot  lesion  

090 

090 

RAnrkove/oraft  foot  lesion          

090 

090 

Removal  of  toe  lesions         

090 

090 

090 

Pari  removal  of  metatarsal  

090 

28113 
28114 
28116 
28118 
28119 
28120 
28122 
28124 
28126 
28130 
28140 
28150 

Part  removal  of  metatarsal       

090 

Removal  of  metatarsal  heads  

090 

090 

090 

090 

Part  removal  of  anWe/heel 

090 

090 

090 

090 

090 

Removal  of  metatarsal          

090 

Removal  of  toe 

090 

28153 
28160 

090 

Partial  removal  of  toe  

090 

28171 
28173 
28175 
28190 

Pirtensrve  fool  suroerv 

090 

090 

Fxtensfve  foot  suroerv        

090 

Removal  of  foot  foreign  body 

010 

28192 
28193 
28200 
28202 
28208 
28210 

Removal  of  toot  foreign  body 

Removal  of  foot  foreian  bodv 

090 
090 

Raoair  of  foot  tendon      

090 

Repair/graft  of  toot  tendon  

090 

Reoair  of  toot  ter>don                 

090 

Repair/graft  of  foot  tendon  

090 

28220 
28222 
28225 
28226 
28230 
28232 
28234 
28238 
28240 
28250 
28260 

090 

090 

Release  of  foot  tendon 

Release  of  fool  ter>dor)s        

090 
090 

!             090 

Incision  of  toe  tendon 

090 

090 

090 

090 

Revtfiksn  of  foot  fascia                  

090 

Release  of  midfoot  joint 

090 

28261 

090 

28262 

Revision  of  foot  and  ankte  

090 

28264 

Release  of  midfoot  joint  

090 

28270 
28272 
28280 
28285 

— 

Release  of  foot  contracture             

090 

Release  of  toe  ioint  each       

090 

090 

Repair  of  hammerloe  

090 

28286 

Repair  of  tiammerloe  

090 

28288 

Partial  removal  of  foot  bone 

090 

28289 

Repair  hallux  rigidus 

090 

28290 

Correction  of  t>union 

090 

28292 

Correction  of  txinion 

090 

28293 

Correctkx)  of  iHjnion 

090 

28294 

1  

Correction  of  txjnion       

090 

'  CPT  codas  and  descnptions  only  are  copyright  2001  Arnencan  Medical  Association.  AH  Rights  Reserved.  Applkable  FARSrtJFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  ngtits  rosen/ed 
'«lnAcales  RVUs  are  not  used  lor  IMedicara  payment 


'  CPT  codes  and  descriplwns  only  are  oopytight  2001  Amenc»i  Medcal  Association.  All  Rights  Reserve).  AppkcatHe  FARSOJFARS  Apply. 
*Copytighl  1994  American  [)ental  Assoaatkxi  AH  rights  reserved. 
>  vindicates  RVUs  are  not  used  lor  Medicare  payment 
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cptv 

HCPCS^ 


28296 

28297 

28298 

28299 

28300 

28302 

28304 

28305 

28306 

28307 

28308 

28309 

28310 

28312 

28313 

28315 

28320 

28322 

28340 

28341 

28344 

28345 

28360 

28400 

28405 

28406 

28415 

28420 

28430 

28435 

28436 

28445 

28450 

28455 

28456 

28465 

28470 

28475 

28476 

28485 

28490 

28495 

28496 

28505 

28510 

28515 

28525 

28530 

28531 

28540 

28545 

28546 

28555 

28570 

28575 

28576 

28585 

28600 

28605 

28606 

28615 

28630 

28635 

28636 

28645 


MOO 


28666 

28675 
28705 
28715 
28725 
28730 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


CcHTection  of  bunion 

Correction  of  bunion 

Correction  of  bunion .,... 

Coirection  of  bunion- 

Incision  of  heel  bone 

Incision  of  ankle  bone  

Incision  of  midfoot  bones  

Incise/graft  midfoot  bones  .... 

Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsal  

Incision  of  metatarsals  

Revision  of  big  toe  

Revision  of  toe  

Repair  deformity  of  toe 

Removal  of  sesamoid  bone  . 

Repair  of  foot  bones 

Repair  of  metatarsals  

Resect  enlarged  toe  tissue  .. 

Resect  enlarged  toe  

Repair  extra  toe(s)  

Repair  webtsed  toe<s) 

Reconstruct  cleft  foot  

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treat  heel  fracture 

Treat/graft  heel  fracture 

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 

Treat  ankle  fracture  

Treat  midfoot  fracture,  each  .. 
Treat  mklfoot  fracture,  each  .. 

Treat  midfoot  fracture 

Treat  midfoot  fracture,  each  .. 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fretcture 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treatment  of  toe  fracture  

Treatment  of  toe  fracture  

Treat  toe  fracture 

Treat  sesamoid  bone  fracture 
Treat  sesamoid  bone  fracture 

Treat  foot  dislocation 

Treat  foot  dislocation 

Treat  foot  dislocation  

Repair  foot  dislocation 

Treat  foot  dislocation 

Treat  foot  dislocation  

Treat  foot  dislocation 

Repair  foot  diskx^ation 

Treat  foot  dislocation 

Treat  foot  dislocation 

Treat  foot  dislocation 

Repair  foot  dislocation 

Treat  toe  dislocation  

Treat  toe  dlskx^ation  

Treat  toe  dislocation  

Repair  toe  diskx^ation 

Treat  toe  dislocatkjn 

Treat  toe  dlskx^ation 

Treat  toe  dislocatkMi  

Repair  of  toe  dislocation  

Fusion  of  foot  bones  .». 

Fusion  of  foot  txjnes  

Fusion  of  fool  bones  

Fusion  of  foot  bones  


Pfiysidan 

work 

RVUs' 


9.18 
9.18 
7.94 
10.58 
9.54 
9.55 
9.16 
10.50 
5.86 
633 
5.29 
12.78 
543 
4.55 
5.01 
4.86 
9.18 
8.34 
6.98 
8.41 
4.26 
5.92 
13.34 
216 
4.57 
6.31 
15.97 
16.64 
2.09 
3.40 
4.71 
15.62 
1.90 
3.09 
2.68 
7.01 
1.99 
2.97 
3.38 
5.71 
1.09 
1.58 
2.33 
3.81 
1.09 
1.46 
3.32 
1.06 
2.35 
2.04 
2.45 
3.20 
6.30 
1.66 
3.31 
4.17 
7.99 
1.89 
2.71 
4.90 
7.77 
1.70 
1.91 
2.77 
4.22 
1.23 
1.92 
2.66 
2.92 
18.80 
13.10 
11.61 
10.76 


Fully  im- 
ptoffient- 
ed  non- 
facility  PE 
RVUs 


10.84 

12.80 

10.10 

11.55 

14.15 

9.55 

9.53 

14.52 

8.84 

13.70 

7.97 

NA 

9.00 

8.66 

9.06 

7.95 

NA 

11.71 

8.96 

9.55 

7.38 

9.48 

NA 

5.76 

6.66 

NA 

NA 

NA 

5.25 

5.41 

NA 

NA 

5.28 

5.51 

NA 

NA 

4.52 

5.18 

NA 

NA 

2.76 

2.82 

11.10 

11.46 

2.51 

2.83 

10.82 

2.91 

11.91 

3.75 

4.76 

12.55 

13.49 

3.67 

5.19 

12.06 

8.75 

4.32 

4.40 

16.14 

NA 

235 

2.49 

4.81 

6.69 

3.11 

2.47 

13.30 

9.48 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


8.65 
10.25 
8.48 
9.21 
9.43 
9.22 
788 
10.07 
6.51 
7.74 
5.60 
11.08 
6.93 
7.87 
9.06 
5.82 
9.02 
8.38 
6.28 
6.88 
4.86 
7.58 
12.22 
4.74 
5.87 
8.69 
15.72 
15.95 
4.26 
4.57 
7.86 
13.94 
4.07 
4.94 
6.27 
8.25 
3.41 
4.38 
6.71 
8.16 
2.21 
2.31 
4.58 
6.74 
2.23 
2.30 
6.16 
2.91 
4.73 
3.75 
4.76 
6.31 
8.36 
3.67 
5.19 
6.85 
832 
3.89 
4.40 
7.09 
9.45 
2.35 
2.49 
3.22 
4.34 
2.60 
2.47 
3.00 
4.90 
15.67 
12.57 
11.48 
10.76 


Mal- 
practice 
RVUs 


1.28 

1.31 

1.12 

1.24 

1.31 

1.15 

1.00 

0.55 

0.81 

0.71 

0.74 

1.64 

0.76 

0.62 

0.68 

0.66 

1.27 

1.17 

0.98 

1.18 

0.60 

0.84 

1.88 

0.29 

0.63 

0.87 

224 

2.29 

0.27 

0.47 

0.66 

1.29 

0.25 

0.43 

0.36 

0.87 

0.26 

0.41 

0.46 

080 

0.13 

0.19 

0.32 

0.50 

0.13 

0.17 

0.44 

0.13 

0.33 

0.24 

0.33 

0.46 

088 

0.22 

0.45 

0.56 

1.13 

0.24 

0.35 

0.68 

1.09 

0.17 

0.24 

0.39 

0.58 

0.11 

0.24 

0.38 

0.41 

2.13 

1.84 

1.63 

1.51 


Fully  im- 
plement- 
ed non- 
facility 
total 


21.30 

23.29 

19.16 

23.37 

25.00 

20.25 

19.69 

25.57 

15.51 

20.74 

14.00 

NA 

15.19 

13.83 

14.75 

13  47 

NA 

21.22 

16.92 

19.14 

12.24 

16.24 

NA 

8.21 

11.86 

NA 

NA 

NA 

7.61 

928 

NA 

NA 

7,43 

9.03 

NA 

NA 

6.77 

8.56 

NA 

NA 

3.98 

4.59 

13.75 

15.77 

3.73 

4.46 

14.58 

4.10 

14.59 

6.03 

7.54 

16.21 

20.67 

5.55 

8.95 

16.79 

17.87 

6.45 

746 

21  72 

NA 

4.22 

4.64 

7.97 

11.49 

4.45 

463 

16.34 

12.81 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facility 
total 


19.11 

20.74 

17.54 

21.03 

20.28 

19.92 

18.04 

21.12 

13.18 

14.78 

11.63 

25.50 

13.12 

13.04 

14.75 

11.34 

19.47 

17.89 

14.24 

16.47 

9.72 

14.34 

27.44 

7.19 

11.07 

15.87 

33.93 

34.88 

6.62 

8.44 

13  23 

30.85 

6.22 

846 

9.31 

1613 

5.66 

7.76 

10.55 

14.67 

3.43 

4.08 

7.23 

11.05 

3.45 

3.93 

992 

4.10 

7.41 

6.03 

7.54 

9.97 

15.54 

5.55 

895 

11.58 

17.44 

6.02 

7.46 

12.67 

1831 

4.22 

4.64 

6.38 

9.14 

3.94 

463 

6.04 

8.23 

36.60 

27.51 

24.72 

23.03 


Gk}bal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
010 
010 
010 
090 
090 
090 
090 
090 


CPTV 
HCPCS2 


MOD 


28735 

28737 

28740 

28750 

28755 

28760 

28800 

28805 

28810 

28820 

28825 

28899 

29000 

29010 

29015 

29020 

29025 

29035 

29040 

29044 

29046 

29049 

29055 

29058 

29065 

29075 

29085 

29086 

29105 

29125 

29126 

29130 

29131 

29200 

29220 

29240 

29260 

29280 

29305 

29325 

29345 

29355 

29358 

29365 

29405 

29425 

29435 

29440 

29445 

29450 

29505 

29515 

29520 

29530 

29540 

29550 

29580 

29590 

29700 

29705 

29710 

29715 

29720 

29730 

29740 

29750 

29799 

29800 

29804 

29805 

29806 

29807 

29615 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

D 


Description 


Fusion  of  foot  bones  

Revisk>n  of  foot  bones  

Fuskxi  of  foot  bones  

Fusion  of  big  toe  joint 

Fusion  of  big  toe  joint 

Fusion  of  big  toe  joint 

Amputation  of  midfoot  

Amputation  thru  metatarsal  

Amputation  toe  &  metatarsal  .... 

Amputation  of  toe  

Partial  amputation  of  toe  

Foot/toes  surgery  procedure  .... 

Application  of  body  cast  

Applicatkm  of  body  cast  

Applicatnn  of  body  cast  

ApplKation  of  body  cast  

Application  of  body  cast  

ApplKatk>n  of  body  cast  

Applicatkin  of  body  cast  

Applicatkxi  of  txxly  cast  

Apphcatkxi  of  body  cast  

Application  of  figure  eight 

A(>plk:ation  of  shoulder  cast 

Application  of  shoukler  cast  

Appi«atkxi  of  long  arm  cast 

Applicatkxi  of  forearm  cast  

Apply  hand/wnst  cast  

Appty  finger  cast 

Apply  k)ng  arm  splint 

Apply  forearm  splint  — 

Apply  forearm  splint  

Apijlication  of  finger  splint  

Application  of  finger  splint  

Strappif>g  of  chest  

Strapping  of  k>w  back 

Strapping  of  shouMer 

Strapping  of  elbow  or  wrist  

Strapping  of  hand  or  finger  

ApplKation  of  hip  cast   

ApplKation  of  hip  casts  

Applk^atkxi  of  lor>g  leg  cast  

ApplKatkjn  of  kxig  leg  cast 

Apply  k>ng  leg  cast  brace 

Applk^tkxi  of  kxig  leg  cast 

Apply  short  leg  cast 

Apply  short  leg  cast 

Apply  short  leg  cast 

MM\on  of  walker  to  cast 

Apply  rigid  leg  cast  

Applkation  of  leg  cast  

Applk»tion,  k>ng  leg  splint  

Applicatk>n  k)wer  leg  splint 

Strapping  of  hip  

Strapping  of  knee  

Strapping  of  ankle  

Strapping  of  toes  

ApplKatkjn  of  paste  boot 

Applk:atk)n  of  foot  splint  

Removal/revision  of  cast  

Removal/reviswn  of  cast  

RerrKwal/reviskjn  of  cast 

Removal/revision  of  cast  

Repair  of  body  cast  

Windowing  of  cast  

Wedging  of  cast  

Wedging  of  clubfoot  cast 

Casting/strapping  procedure  .. 

Javy  arthroscopy/surgery  

Jaw  arthroscopy/surgery  

Shoukler  arthroscopy,  dx  

Shoukjer  arthroscopy/surgery 

StKXJkler  arthroscopy/surgery 

ShouWer  arthroscopy  


Pfiysician 

work 

RVUs' 


Fully  inv 
plefhent"^ 
ed  non- 
facility  PE 
RVUs 


10.85 
9.64 
8.02 
7.30 
4.74 
7.75 
8.21 
8.39 
6.21 
4.41 
3.59 
0.00 
2.25 
2.06 
2.41 
2.11 
2.40 
1.77 
2.22 
2.12 
2.41 
0.89 
1.78 
131 
0.87 
0.77 
0.87 
062 
0.87 
0.59 
0.77 
0.50 
055 
0.65 
0.64 
0.71 
0.55 
0.51 
203 
2.32 
1.40 
1.53 
1.43 
1.18 
0.86 
1.01 
1.18 
0.57 
1.78 
2.08 
0.69 
0.73 
0.54 
0.57 
0.51 
0.47 
0.57 
0.76 
0.57 
0.76 
1.34 
0.94 
0.68 
0.75 
1.12 
1.26 
0.00 
6.43 
8.14 
5.89 
14.37 
13.90 
0.00 


FuMy  irrv 
plecTient- 
ed  facility 
PERVUs 


Mal- 
practice 
RVUs 


Fully  im- 

plernent- 

ed  non- 

tacility 

total 


Fully  im- 
plement- 
ed facility 
total 


Gtobai 


NA 
NA 
13.03 
1248 
852 
10.39 
NA 
NA 
NA 
9.91 
10.12 
0.00 
271 
2.96 
3.17 
3.33 
332 
3.05 
2.54 
3.20 
3.31 
1.07 
2.40 
1.33 
1.10 
1.05 
1.10 
0.81 
1.05 
088 
1.21 
0.44 
0.71 
065 
096 
092 
085 
0.91 
2.74 
*    305 
1.51 
1.47 
172 
138 
103 
105 
1.35 
0.61 
1.58 
1.40 
1  10 
0.78 
0.93 
0.83 
040 
040 
061 
050 
0.81 
0.73 
1.50 
0.98 
095 
0.71 
1.02 
1  13 
0.00 
NA 
NA 
3.23 
NA 
NA 
NA 


10.45 
9.04 
8.94 
9.13 
6.42 
7.82 
8.90 
9.00 
7.97 
7.16 
6.95 
0.00 
167 
1.72 
1.93 
1.47 
186 
1.56 
1.49 
1.81 
2.04 
0.57 
1.42 
0.73 
0.69 
0.63 
0.62 
0.50 
0.52 
041 
0.47 
0.18 
0.23 
0.37 
041 
0.39 
0.35 
039 
1.60 
179 
1.02 
1.11 
1.07 
090 
0.66 
0.68 
088 
0.26 
0.96 
1.11 
0.48 
0.48 
0.44 
0.36 
0.32 
0.29 
036 
0.30 
0.28 
0.39 
066 
0.29 
036 
0.36 
0.46 
0.62 
0.00 
9.15 
8.73 
323 
11  33 
11.06 
0.00 


1  51 

1.36 

1  13 

1.03 

0.66 

107 

0.98 

0.97 

070 

051 

043 

000 

0.30 

0.27 

0.21 

0.16 

0.26 

024 

0.35 

0.29 

034 

0.12 

0.24 

014 

012 

Oil  i 

Oil 

007 

Oil 

006 

006 

0.05 

003 

004 

007 

005 

004 

004 

0.29 

0.31 

019 

0.20 

019 

0.17 

012 

014 

017 

007 

0.24 

0.13 

0.06 

0.07 

002 

0.04 

004 

005 

0.05 

006 

0.07 

0.10 

017 

008 

0.10 

010 

015 

016 

000 

084 

066 

083 

2.01 

201 

0.00 


NA 
NA 

2218 

2081 

13.92 

19  21 
NA 
NA 
NA 

1483 

1414 
0.00 
526 
5.31 
5.79 
560 
5.98 
506 
5.11 
5.61 
606 
208 
4.42 
2.78 
209 
193 
208 
150 
203 
153 
204 
099 
129 
154 
167 
1.68 
1.44 
146 
506 
568 
310 
3.20 
334 
273 
201 
220 
270 
1.25 
360 
361 
185 
1  58 
149 
1  44 
095 
092 
123 
132 
145 

1  59 
301 
200 
173  I 
1.56 
229  1 

2  55  I 
000' 

NA 
NA  I 
995 
NA 
NA 
NA 


2281 
2004 
1809  I 
17.46 

11.82  i 
1664  I 

1809 ; 

18.36 

1488 

12  06 

10  97 
0.00 
4.22 
405 
455 
3.74 
452 
357 
4.06 
422 
4.79 
158 
344 
218 
168 
151 
160 
1  19 
150 
106 
130 
073 
081 
106  I 

1  12  I 
1.15  i 
C94: 
0  94  i 
3.92  I 
4.42 

2  61 
2  84 
2  69  1 
2  25 
164 
183 
223 
090 
298 
332 
1.23 
128 
100 
097 
0.87 
081 
098 

1  12 

092 

125 

217 

1.31 

1  14 

1.21 

1  73 

204 

000 

1642 

1753 

995 

27  71 

26  97 

000 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
YYY 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptkxs  only  are  copyright  200'  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Appty. 
» Copyright  1994  Amencan  Demal  Association  AH  rights  reserved. 
'  tindcates  RVUs  are  not  used  for  Medicare  payment 


'  CPT  codes  and  descf*«ions  or.ly  are  copyright  2001  Amencan  Mednal  Assodanon  All  Rights  Resewed  AppieaWe  FAHS/OFARS  Appty 
^Copyright  1994  Amencan  Dental  Association  AH  rights  reserved 
3  ^.Indicates  RVUs  are  not  used  for  Medicare  payment 
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cptv 

HCPCS2 


MOO   Status 


29819 
29820 
29821 
29622 
29623 
29624 
29825 
29826 
29630 
29834 
29635 
29836 
29637 
29838 
29840 
29843 
29844 
29845 
29846 
29847 
29848 
29850 
29651 
29655 
29656 
29660 
29661 
29862 
29863 
29870 
29671 
29674 
29675 
29676 
29677 
29879 
29880 
29681 
29682 
29883 
29884 
29685 
29886 
29887 


29689 

29891 
29892 

29893 
29894 
29895 
29897 


29900 

29901 
29902 
29909 

Z9999 

30000 

30020 
30100 
30110 
30115 
30117 
30118 
30120 
30124 
30125 
301 M 
30140 
30150 
30160 
30200 


Description 


Shoulder  arthroscopy/surgery 

Shoulder  arthroscopy/surgery 

Shoulder  arthroscopy/surgery 

Shoulder  arthroscopy/surgery 

Shoulder  art^roscopy/surgery 

Shoulder  arthroscopy/surgery 

Shoulder  arthroscopy/surgery 

Shoulder  arthroscopy/surgery 

Elbow  arthroscopy  

Elt)ow  arthroscopy/surgery 

Eltx>w  arthroscopy/surgery 

Eltx>w  arthroscopy/surgery 

Eltww  arthroscopy/surgery 

Elbow  arthroscopy/surgery 

Wrist  arthroscopy  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  endoscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Tibial  arthroscopy/surgery  

Tibial  arthroscopy/surgery  

Hip  arthroscopy,  dx  

Hip  arthroscopy/surgery  

Hip  arthroscopy/surgery  ,.y 

Hip  arthroscopy/surgery  

Knee  arthroscopy,  dx  

Knee  arthroscopy/dramage  .... 

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  ...... 

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  arthroscopy/surgery  

Knee  artfvoscopy/surgery  

Knee  arthroscopy/surgery  

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Scope,  plantar  fasclotomy 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Ankle  arthroscopy/surgery 

Mcp  joint  arthroscopy,  dx  

I  Mcp  joint  arthroscopy,  surg  .... 
'  Mcp  joint  arthroscopy,  surg  .... 

Arthroscopy  of  |Oint  

1  Arthroscopy  of  jotnt  

Drainage  of  nose  lesion  

Drainage  of  riose  lesion  

Intranasal  tMopsy  

Removal  of  nose  polyp(s)  

Reiiwval  of  nose  polypes)  

Removal  of  intranasal  lesion   . 

Removal  of  intranasal  lesion  .. 

Revision  of  nose 

Removal  of  .nose  lesion 

Removal  of  nose  lesion 

Removal  of  turbinate  tx)nes  ... 

Removal  of  turtxnate  tK>nes   .. 

Partial  reriwval  of  nose  

Removal  of  nose  

Injection  treatment  of  nose 


Physician 

wor4( 

RVUs  3 


7.62 
7.07 
7.72 
7.43 
8.17 
8.25 
7.62 
8.99 
5.76 
6.28 
6.48 
7.55 
6.87 
7.71 
5.54 
6.01 
6.37 
7.52 
6.75 
7.08 
5.44 
8.19 
13.10 
10.62 
14.14 
8.05 
9.15 
9.90 
9.90 
5.07 
6.55 
7.05 
6.31 
7.92 
7.35 
8.04 
8.50 
7.76 
8.65 
11.05 
7.33 
9.09 
7.54 
9.04 
13.90 
16.00 
8.40 
9.00 
5.22 
721 
6.99 
7.18 
8.32 
5.42 
6.13 
6.70 
0.00 
0.00 
1.43 
1.43 
0.94 
1.63 
4.35 
3.16 
9.69 
5.27 
3.10 
7.16 
3.38 
3.43 
9.14 
9.58 
0.78 


Fuhy  im- 
plement- 
ed norf- 
facility  PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
2.53 
2.64 
1.34 
2.80 
NA 
4.95 
NA 
5.71 
NA 
NA 
NA 
NA 
NA 
NA 
1.23 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


9.82 
9.55 
9.84 
9.75 
10.14 
7.48 
9.80 
10.65 
6.14 
6.94 
6.95 
7.62 
7.30 
7.73 
8.38 
8.70 
8.96 
9.56 
11.67 
1185 
8.46 
7.49 
12.00 
10.55 
12.49 
8.05 
8.71 
9.75 
10.31 
6.27 
8.38 
8.15 
7.69 
9.19 
8.29 
8.68 
8.95 
8.53 
9.01 
10.41 
8.87 
9.85 
899 
9.83 
1250 
13.71 
8.92 
9.04 
5.56 
8.04 
8.01 
8.73 
8.79 
588 
6.28 
6.60 
0.00 
0.00 
1.51 
1.57 
0.53 
0.88 
4.54 
3.20 
8.55 
5.71 
3.31 
6.61 
3.99 
4.61 
8.83 
8.79 
0.46 


Mal- 
practice 
RVUs 


1.07 
0.99 
1.08 
1.04 
1.15 
1.16 
1.06 
1.26 
0.79 
0.86 
0.88 
1.06 
0.96 
107 
0.69 
0.82 
0.86 
0.84 
0.89 
0.91 
072 
0.74 
1.81 
1.50 
2.00 
1.14 
1.29 
1.39 
1  40 
0.67 
0.88 
0.87 
0.88 
1.11 
1.03 
1.13 
1  19 
1.09 
1.09 
1.33 
1.03 
1.27 
1.06 
1.27 
1.95 
2.11 
1.17 
1.26 
0.74 
101 
0.97 
1.01 
1.14 
0.69 
0.81 
0.89 
0.00 
0.00 
0.10 
0.08 
006 
0.12 
0.31 
0.22 
0.66 
0.41 
0.20 
0.54 
0.22 
0.24 
0.76 
0.78 
0.06 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
4.06 
4.15 
2.34 
4.55 
NA 
8.33 
NA 
11.39 
NA 
NA 
NA 
NA 
NA 
NA 
2.07 


Fully  im- 
plement- 
ed facility 
total 


18.51 
17.61 
18.64 
18.22 
19.46 
16.89 
18.48 
20.90 
12.69 
14.08 
14.31 
16.23 
15.13 
16.51 
14.61 
15.53 
16.19 
17.92 
19.31 
19.84 
14.62 
16.42 
26.91 
22.67 
28.63 
17.24 
19.15 
21.04 
21.61 
12.01 
15.81 
16.07 
14.88 
18.22 
16.67 
17.85 
18.64 
17.38 
18.75 
22.79 
17.23 
20.21 
17.59 
20.14 
28.35 
31.82 
18.49 
19.30 
11.52 
16.26 
15.97 
16.92 
18.25 
11.99 
13.22 
14.19 
0.00 
0.00 
.  3  04 
3.06 
1.53 
2.63 
9.20 
6.58 
18.90 
11.39 
6.61 
14.31 
7.59 
8.28 
18.73 
19.15 
1.30 


Gtobal 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
YYY 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 


cptv 

HCPCS2 


MOD 


30210 
30220 
30300 
30310 
30320 
30400 
30410 
30420 
30430 
30435 
30450 
30460 
30462 
30465 
30520 
30540 
30545 
30560 
30580 
30600 
30620 
30630 
30801 
30602 
30901 
30903 
30905 
30906 
30915 
30920 
30930 

31000 

31002 

31020 

31030 

31032 

31040 

31050 

31051 

31070 

31075 

31080 

31081 

31084 

31065 

31086 

31087 

31090 

31200 

31201 

31205 

31225 

31230 

31231 

31233 

31235 

31237 

31238 

31239 

31240 

31254 

31255 

31256 

31267 

31276 

31287 

31288 

31290 

31291 

31292 

31293 

31294 


Status 


A 

A 

A 

A 

A 

R 

R 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Nasal  sinus  therapy 

Insert  nasal  septal  button 

Remove  nasal  foreign  body  .... 
Remove  nasal  foreign  body  .... 
Rerrwve  nasal  foreign  t)Ody  .... 

Reconstruction  of  nose  

Reconstruction  of  nose  

Reconstruction  of  nose  

Revision  of  nose 

Revision  of  nose 

Reviskxi  of  nose 

Revision  of  nose 

Revision  of  nose 

Repair  nasal  stenosis  

Repair  of  nasal  septum  

Repair  nasal  defect  

Repair  nasal  defect  

Release  of  nasal  adhesions  .... 

Repair  upper  jaw  fistula  

Repair  moutfVnose  fistula  

Intranasal  reconstruction  

Repair  rvasal  septum  defect  .... 

Cauterization,  inner  nose  

Cauterization,  inner  nose  

Control  of  noset)leed  

Control  of  nosebteed  

Control  of  nosebleed  

Repeat  control  of  nosebleed  .. 

Ligation,  nasal  sinus  artery  

Ligation,  upper  jaw  artery 

Therapy,  fracture  of  nose 

Nasal  surgery  procedure 

Irrigation,  maxillary  sinus 

Irrigation,  sphenoid  sinus  

Expkxation.  maxillary  sinus  .... 
Expkxation,  maxillary  sinus  .... 
Explore  sinus,renr>ove  polyps  . 
Exploration  behind  upper  jaw  . 
Exploration,  sphenoid  sinus  ... 

Sphenoid  sinus  surgery 

Exploration  of  frontal  sinus 

Expkxation  of  frontal  sinus 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Exploration  of  sinuses  

Removal  of  ethmoid  sinus 

Removal  of  ethmoid  sinus 

Removal  of  ethmokJ  sinus 

Removal  of  upper  jaw  

Removal  of  upper  jaw  

Nasal  endoscopy,  dx 

Nasal/sinus  endoscopy,  dx  ... 
Nasal/sinus  endoscopy,  dx  ... 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 

Revision  of  ethmoid  sinus  

Removal  of  ethmoid  sinus 

Exploration  nuxillary  sinus  .... 
Endoscopy,  maxillary  sinus  ... 
Sinus  endoscopy,  surgical    ... 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  erxloscopy.  surg 
NasaVsinus  endoscopy,  surg 
NasaVsinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 


Physician 

woiK 

RVUs  3 


FuHy  im- 
plement- 
ed non- 
fadNtyPE 
RVUs 


1.08 
1.54 
1.04 
1.96 
4.52 
9.83 
12.98 
15.88 
7.21 
11.71 
18.65 
9.96 
19.57 
11.64 
5.70 
7.75 
11.38 
1.26 
6.69 
6.02 
5.97 
712 
1.09 
2.03 
1.21 
1.54 
1.97 
2.45 
7.20 
983 
1.26 
0.00 
1.15 
1.91 
2.94 
5.92 
6.57 
9.42 
5.28 
7.11 
4.28 
9.16 
11.42 
12.75 
13.51 
14.20 
12.86 
13.10 
9.53 
497 
8.37 
10.24 
19.23 
21.94 
.    1.10 
2.18 
2.64 
2.98 
3.26 
8.70 
261 
465 
6.96 
3.29 
546 
885 
3.92 
4.58 
17.24 
18.19 
14.76 
16.21 
19.06 


Fully  inv 
pternent- 
ed  facility 
PE  RVUs 


2.15 
2.52 
262 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.37 
500 
490 
NA 
NA 
2.57 
3.14 
1.43 
3.20 
3.85 
4.27 
NA 
NA 
NA 
000 
243 
NA 
4.20 
4.85 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.01 
2.66 
293 
322 
3.75 
NA 
NA 
NA 
NA 
NA 
NA 
'  NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 

practne 

RVUs 


0.61 
0.84 
0.37 
1.92 
5.26 
895 
10.45 
12.50 
7.40 
10.68 
14.37 
9.16 
14.30 
9.58 
5.93 
6.71 
9.19 
1.52 
5.00 
4.90 
6.69 
7.23 
2.31 
2.87 
0.34 
0.53 
0.80 
1.27 
7.13 
8.64 
217 
000 
066 
2.07 
368 
4.68 
6.16 
734 
5.12 
6.66 
5.04 
8.38 
913 
9.97 
10.76 
11.12 
10.50 
10.32 
9.05 
5.86 
7.91 
8.66 
15.42 
17.21 
0.61 
1.24 
1.49 
166 
1.89 
6.72 
162 
279 
4.14 
2.01 
3.27 
5.24 
2.37 
2.75 
11.86 
12.28 
10.36 
11.16 
12.46 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


006 

0.11 

0.07 

0.14 

0.36 

0.80 

1.08 

1  24 

062 

1.10 

153 

0.85 

192 

0.97 

0.41 

0.53 

080 

0.09 

050 

0.70 

045 

0.51 

0.08 

0.15 

0.09 

0.12 

0.15 

017 

0.50 

069 

009 

000 

006 

014 

0.20 

0.42 

047 

0.71 

0.39 

055 

030 

0.64 

078 

1.84 

0.96 

1  18 

0.90 

1  15 

066 

0.25 

056 

058 

1.38 

1.57 

0.06 

0.16 

0.18 

021 

0.23 

046 

018 

0.32 

049 

023 

038 

0.62 

0.27 

0.32 

1.20 

1.73 

0.99 

097 

104 


Fully  im- 
plement- 
ed facility 
total 


T 


331 
4.17 
3.73 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.72 
12.19 
1162 
NA 
NA 
3.74 
5.32 
2.73 
486 
597 
689 
NA 
NA 
NA 
000 
366 
NA 
734 
11  19 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
319 
5.00 
575 
641 
7.24 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Gk)t>al 


1  77 

249 

148 

4.02 
10.14 
1958 
2451 
29  62 
15.23 
2349 

34  55 
19  97 

35  79 
22.19 
12.04 
14.99 
2137 

287 

1219 

1162 

1311 

1486 

348 

5.05 

1.64 

219 

292 

389 

1483 

1916 

352 

000 

169 

412 

662 

1102 

13.20 

17  47 

10.79 

1432 

962 

1818 

21  33 

2456 

25  23 

26  50 
24  26 
2457 
19.24 
11.08 
16.86 
1948 
3603  I 
40.72  i 

1.79 
3.56  ' 
4.31 
4.85 
5.38 
15.88  I 
4.41 
7  76  1 
1 1 .59  ! 
5  53  : 
911  , 
1471  : 
656 
765 
30  30 
32  20 
2611 
28  34 
32  56 


010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
090 
090 
010 
YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
010 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 
010 
010 
010 


'  CPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Medical  Association  All  Rigtits  Resen«d.  Applicable  FARS/OFARS  Apply. 
'Copyright  1994  Amencan  Dental  /Association  All  nghts  reserved 
^  ^Indicates  RVUs  are  not  used  lor  Medicare  payment 


'  CPT  codes  and  descriplwns  onty  are  copyr^jht  2001  American  Medical  Assoeuttioo.  All  Rights  Res«v«l  AppliciWe  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  AM  rights  reserved. 
'  ♦Indicates  RVUs  are  not  used  for  Medicare  payment 
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CPTV 
HCPCS^ 


MOD       Status 


Description 


31299 

31300 

31320 

31360 

31365 

31367 

31368 

31370 

31375 

31380 

31382 

31390 

31395 

31400 

31420 

31500 

31502 

31505 

31510 

31511 

31512 

31513 

31515 

31520 

31525 

31526 

31527 

31528 

31529 

31530 

31531 

31535 

31536 

31540 

31541 

31560 

31561 

31570 

31571 

31575 

31576 

31577 

31578 

31579 

31580 

31582 

31584 

31585 

31586 

31587 

31588 

31590 

31 595 

31599 

31600 

31601 

31603 

31605 

31610 

31611 

31612 

31613 

31614 

31615 

31622 

31623 

31624 

3162S 

31628 

31629 

31630 

31631 

31635 


■+- 


C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
!  A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Sinus  surgery  procedure  

Removal  of  larynx  lesion  

Diagnostic  incision,  larynx  ..... 

RerDoval  of  larynx  

Removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Parfial  removal  of  larynx  

Partial  removal  of  larynx 

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Renwval  of  larynx  &  pharynx 
Reconstruct  larynx  &  pharynx 

Revision  of  larynx  

Removal  of  epiglottis 

Insert  emergency  airway  

Change  of  windpipe  airway  ... 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy  

Remove  foreign  txxfy.  larynx 

Removal  of  larynx  lesion  

injection  into  vocal  cord  

Laryngoscopy  for  aspiration  .. 

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy  

Laryngoscopy  for  treatment  .. 
Laryngoscopy  and  dilation  .... 
Laryngoscopy  and  dilation  .... 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Laryngoscopy  with  iniection  .. 
Laryngoscopy  with  injection  .. 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy  

Remove  foreign  txxly.  larynx 

Removal  of  larynx  lesion  

Diagnostic  laryngoscopy  

Revision  of  larynx  

Revision  of  larynx  

Treat  larynx  fracture  

TreaJ  larynx  fracture  

Treat  larynx  fracture  

Revision  of  larynx  

Revision  of  larynx 

Reinnervate  larynx  

Larynx  nerve  surgery  

Larynx  surgery  procedure  

incision  of  windpipe 

Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpip>e 

Incision  of  windjsipe  

Surgery/speech  prosttiesis  .... 

Puncture/clear  windpipe  

Repair  windpipe  opening 

Repair  windpipe  opening 

Visualization  of  windpipe 

Dx  broncf>oscope/w2ish  

Dx  Ijronctwscope/bnjsh    

Dx  brofKhoscope/lavage  

Bronchoscopy  with  biopsy 

Bronchoscopy  with  biopsy 

Bronchoscopy  with  t>iopsy 

Bronchoscopy  with  repair 

BroncfKJSCopy  with  dilation  .... 
Rsrmve  foreign  t>ody.  airway 


Physician 

work 

RVUs  3 


Fully  im- 
ptoment- 
ed  non- 
facility  PE 
RVUs 


0.00 

14.29 

526 

17.08 

24.16 

21.86 

27.09 

21.38 

20.21 

20.21 

20.52 

27.53 

31.09 

10.31 

10.22 

2.33 

0.65 

0.61 

1.92 

2.16 

2.07 

2.10 

1.80 

2.56 

2.63 

2.57 

3.27 

2.37 

2.68 

3.39 

3.59 

3.16 

3.56 

4.13 

4.53 

5.46 

6.00 

3.87 

4.27 

1.10 

1.97 

2.47 

2.84 

2.26 

12.38 

21.62 

19.64 

4.64 

8.03 

11.99 

13.11 

6.97 

8.34 

0.00 

7.18 

4.45 

4.15 

3.58 

8.76 

5.64 

0.91 

458 

7.12 

2.09 

2.78 

2.88 

2.88 

3.37 

3.81 

3.37 

3.82 

4.37 

3.68 


0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.97 

1.85 

2.86 

3.15 

3.00 

NA 

2.30 

NA 

2.94 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.97 

NA 

208 

226 

2.90 

3.13 

2.97 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

1.53 

NA 

NA 

3.76 

369 

2.97 

2.75 

2.96 

3.38 

NA 

NA 

NA 

NA 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


0.00 

17.46 

12.54 

19.24 

23.20 

23.92 

28.64 

23.46 

21.16 

21.41 

23.06 

28.90 

35.02 

15.75 

15.60 

0.69 

0.27 

0.35 

1.04 

0.75 

1.10 

1.32 

0.90 

1.41 

1.53 

1.59 

1.77 

1.24 

1.62 

1.89 

2.18 

1.88 

2.16 

2.48 

272 

3.11 

2.96 

2.31 

2.46 

0.59  i 

1.08 

1.31 

1.62 

1.27 

16.85 

22.06 

19.05 

8.92 

12.71 

14.77 

17.21 

12.63 

11.90 

0.00 

3.15 

2.20 

1.88 

1.24 

10.98 

10.28 

0.48 

8.94 

12.47 

1.20 

1.20 

1.17 

1.17 

1.34 

1.45 

132 

1.99 

2.04 

1.70 


Mal- 
practice 
RVUs 


0.00 

0.99 

0.40 

1.20 

1.72 

1.57 

1.90 

1.51 

1.43 

1.40 

1.44 

1.95 

2.27 

0.72 

0.71 

0.15 

0.04 

0.04 

0.15 

0.16 

0.16 

0.15 

0.12 

0.17 

0.18 

018 

0.21 

0.16 

0.18 

0.24 

0.25 

0.22 

0.25 

0.29 

0.32 

0.38 

042 

0.24 

0.30 

0.08 

0.13 

017 

0.20 

0.16 

0.87 

1.52 

1.42 

0.30 

0.56 

0.88 

0.92 

0.50 

0.62 

0.00 

0.34 

0.39 

0.35 

0.33 

0.69 

0.40 

0.06 

0.37 

0.51 

0.14 

0.14 

0.14 

0.13 

0.16 

0.14 

0.13 

0.30 

0.31 

0.21 


ed  non- 


facility 
total 


0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.66 

2.50 

4.93 

5.47 

5.23 

NA 

4.22 

NA 

5.75 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.08 

NA 

3.26 

4.36 

5.54 

6.17 

5.39 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

2.50 

NA 

NA 

5.99 

6.61 

5.99 

5.76 

6.49 

7.33 

NA 

NA 

NA 

NA 


plement- 

ed  facility 

total 


0.00 

32.74 

18.20 

37.52 

49.08 

47.35 

57.63 

46.35 

42.80 

43.02 

45.02 

58.38 

68.38 

26.78 

26.53 

3.17 

0.96 

1.00 

3.11 

3.07 

3.33 

3.57 

2.82 

4.14 

4.34 

4.34 

5.25 

3.77 

4.48 

552 

6.02 

5.26 

5.97 

6.90 

7.57 

8.95 

9.38 

6.42 

7.03 

1  77 

3.18 

3.95 

4.66 

3.69 

30.10 

45.20 

4011 

13.86 

21.30 

27.64 

31.24 

20.10 

20  86 

0.00 

10.67 

7.04 

638 

5.15 

20.43 

16.32 

1.45 

13.90 

20.10 

3.43 

4.12 

4.19 

4.18 

4.87 

5.40 

4.82 

611 

6.72 

5.59 


Global 


YYV 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
000 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


CPTV 
HCPCS2 


31640 

31641 

31643 

31645 

31646 

31656 

31700 

31708 

31710 

31715 

31717 

31720 

31725 

31730 

31750 

31755 

31760 

31766 

31770 

31775 

31780 

31781 

31785 

31786 

31800 

31805 

31820 

31825 

31830 

31899 

32000 

32002 

32005 

32020 

32035 

32036 

32095 

32100 

32110 

32120 

32124 

32140 

32141 

32150 

32151 

32160 

32200 

32201 

32215 

32220 

32225 

32310 

32320 

32400 

32402 

32405 

32420 

32440 

32442 

32445 

32480 

32482 

32484 

32486 

32488 

32491' 

32500 

32501 

32520 

32522 

32525 

32540 

32601 


MOD 


Status 


Description 


Broncfioscopy  &  remove  lesion 
Bronchoscopy,  treat  blocloge  ... 

Diag  bronchoscope/catheter  

Bronchoscopy,  clear  ainways  .... 
Bronchoscopy,  redear  airway  ... 

Bronchoscopy,  inj  for  xray 

Insertion  of  airway  cattieter 

Instill  ainway  contrast  dye  

Insertion  of  airway  catheter 

Ir^ection  for  bronchus  x-ray 

Bronchial  brush  t>«opsy 

Clearance  of  ainways 

Clearance  of  airways 

Intro.  wir>dpipe  wire/tut>e  

Repair  of  windpipe  

Repair  of  windpipe 

Repair  of  windpipe  

Reconstruction  of  windpipe  

Repair/graft  of  bronchus 

Reconstruct  bronchus  

Reconstruct  windpipe  

Reconstruct  windpipe  

Remove  windpipe  lesion  

Remove  windpipe  lesion  

Repair  of  windpipe  injury 

Repair  of  windpipe  injury 

Closure  of  windpipe  lesion  

Repair  of  windpipe  defect  

Revise  windpipe  scar  

Airways  surgical  procedure  

Drainage  of  chest  

Treatment  of  collapsed  lung 

Treat  lung  linir>g  chemically 

Insertion  of  chest  tutje 

Exploration  of  chest 

Exploration  of  chest 

Biopsy  through  chest  wall  

Exploration/biopsy  of  chest  

Explore/repair  chest  

Re-exploration  of  ctiest  

Explore  chest  free  adhesions  .... 

Removal  of  lung  lesion(s)  

RemoveAreat  lung  lesions  

Removal  of  lung  lesion(s)  

Remove  lung  foreign  t)ody  

Open  chest  heart  massage 

Drain,  open,  lung  lesion  

Drain,  percut.  lung  lesion  

Treat  chest  lining  

Release  of  lung  

Partial  release  of  lung  

Removal  of  chest  lining 

Free/remove  chest  lining 

Needle  biopsy  cf>est  lining  

Open  biopsy  chest  lining 

Biopsy,  lung  or  mediastinum  

Puncture/clear  lung  

Removal  of  lung  

Sleeve  pneumonectomy 

Removal  of  lung  

Partial  removal  of  lung  

Bilobectomy  

Segmentectomy 

Sleeve  lobectomy , 

Completion  pneunrwnectomy 

Lung  volume  reduction 

Partial  removal  of  lung  

Repair  bn>nchus  add-on ^.. 

Remove  lung  &  revise  chest 

Remove  lung  &  revise  chest  

Remove  lung  &  revise  chest 

Removal  of  lung  lesion 

Tboracoscopy,  diagnostic 


Physician 

wo(1( 

RVUs* 


4.94 
5.03 
3.50 
3.16 
2.72 
2.17 
1.34 
1.41 
1.30 
1.11 
2.12 
1.06 
1.96 
2.85 
13.02 
15.93 

22  35 
30.43 
22.51 
23.54 
17.72 
23.53 
17.23 
23.98 

7.43 

13.13 

4.49 

681 

4.50 

000 

154 

2.19 

219 

398 

8.67 

968 

8.36 

1554 

23.00 

11.54 

12.72 

13  93 

14.00 

14.15 

1451 

9.30 

15.29 

4.00 

11.33 

24  00 
13.96 
13.44 
24.00 

176 
7.56 
1.93 
218 

25  00 
2654 
25.09 

23  75 
25  00 
20  69 
23.92 
25.71 
2155 
22.00 

469 
2168 
2450 
26.50 
14.64 

5.46 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed laality 
PE  RVUs 


Mal- 
practice 
RVUs 


NA 
NA 

1  17 
NA 
NA 
NA 

3.44 
NA 
NA 
NA 

3.25 

1.90 
NA 

254 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

8.24 
1086 

7.82 ; 

0.00  ! 
3.10  ; 

NAl 
NA  ! 
NAl 
NA  • 
NA 
NA 

NA  : 

NA  I 

NA  ' 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

189 
NA 

233 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA 
NA 
NA 
NA 
NA 
NAl 


236 

2  20  I 

1.17 

127 

1.12 

1.05 

0.68. 

0.64 

0.75 

0.73 

089 

0.35 

061 

1  13 

16.22 

19.27 

1279 

15.03 

15.67 

1514 

12.97 

15  49 

13  05 

1441 

681 

1072 

8.07 

1086 

782 

000 

0.51 

087 

088 

148 

783 

639 

805 

10.30 

12.72 

9.34 

9.53 

979 

9.96 

970 

1050 

6.34 

10.06 

5.67 

916 

13.56 

9.95 

986 

13.21 

059 

7  76 

0.67 

0.88 

13.57 

14.35 

13  83 

12.78 

13.39 

11  97 
13.32 
1389 

12  67 
12.70 

1.59 

12.56 

13.63 

14.22 

9.99 

360 


037 
0.30 
0.15 
0.13 
0.12 
010 
007 
006 
0.06 
0.06 
0.09 
006 
0.10 
015 
102 
1  15 
148 
3.16 
2.27 
2.91 
1.55 
2.04 
1.36 
220 
0.67 
1.45 
0.35 
0.50 
0.36 
000 
007 
0.11 
017 
036 
102 
120 
099 
1.45 
163 
142 
1.51 
168 
172 
1.60 
1.49 
101 
146 
018 
1  34 
2.39 
1-70 
1.65 
2.50 
007 
091 
0.09 
0.11 
2.56 
3.12 
3.11 
254 
235 
254 
300 
3.18 
2.66 
1.77 
056 
271 
284 
3.25 
1.84 
0.63 


Fully  im- 
pternent- 
ed  non- 
facility 
total 


Fully  im- 

plernent- 

ed  facility 

total 


NA 
NA 

482 
NA 
NA 
NA 

485 
NA 
NA 
NA 

546 

302 
NA 

554 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
13  08 
18.17 
1266 

000 

471 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

372 
NA 

435 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


7.67 
7.53 
482 
4.56 

396 
332 
209 

211 
211 
1.90 
310 
1  47 
267 
4  13 

30  26 
36  35 

36  62 
48  62 

40  45 

41  59 
32  24 
41  06 

31  64 

40  59 
1491 

25  30 
1291 
1817 
1268 

000 

212 

317 

324 

582 

1752 

19  27 

1740 

26  99 

37  35 

22  30 

23  76 
25  40 
25  70 
25  45 

25  90 
1665 

26  83 
985 

21  83 

39  95 
2561 

24  95 
3971 

242 

16.23 

269 

317 

41  13 
4371 

42  03 

38  77 
4074 

35  20 
4024 

42  78 

36  58 
36.47 

684 
36-95 

40  67 

43  97 
2647 

969 


Global 


000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
Z22 
090 
090 
090 
090 
000 


'  CPT  cooes  and  descnpbons  ooly  are  copyngW  2001  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyngfn  1994  Amencan  Dental  Association  Ail  nghts  resen«d 
3  '•'IndKates  RVUs  are  not  used  for  Medicare  payment 


<  CPT  codes  and  descnptions  only  are  copynghl  2001  American  Medical  Association  All  Rights  F)esan«d.  AppkcaiM  FAR&OFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  AH  nghts  reserved. 
^♦Indicates  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOO 


Status 


32602 

32603 

32604 

32605 

32606 

32650 

32651 

32652 

32653 

32654 

32655 

32656 

32657 

32658 

32659 

32660 

32661 

32662 

32663 

32664 

32665 

32800 

32810 

32815 

32820 

32850 

32851 

32852 

32853 

32854 

32900 

32905 

32906 

32940 

32960 

32997 

32999 

33010 

33011 

33015 

33020 

33025 

33030 

33031 

33050 

33120 

33130 

33140 

33141 

33200 

33201 

33206 

33207 

33208 

33210 

33211 

33212 

33213 

33214 

33216 

33217 

33218 

33220 

33222 

33223 

33233 

33234 

33235 

33236 

33237 

33238 

33240 

33241 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Repair  lung  hernia  

Close  chest  after  drainage 

Close  bronchial  fistula  

Recoostnjct  Injured  chest 

Donor  pneumonectomy  

Lung  transplant,  single  

Lung  transplant  with  bypass  

Lung  transplant,  double 

Lung  transplant  with  bypass  

Removal  of  rib(s)  

Revise  &  repair  chest  wall  

Revise  &  repair  chest  wall  

Revision  of  lung 

Therapeutic  pneumottiorax  

Total  lung  lavage 

Chest  surgery  procedure 

Drainage  of  heart  sac 

Repeat  drainage  of  heart  sac  .. 

Incision  of  heart  sac  

lr)cision  of  heart  sac  

Incision  of  heart  sac  

Partial  removal  of  heart  sac 

Partial  removeil  of  heart  sac 

Removal  of  heart  sac  lesion  .... 

Removal  of  heart  lesion  

Renrtoval  of  heart  lesion  

Heart  revascularize  (tmr) 

Heart  tmr  w/other  procedure  .... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 
Insertion  of  heart  pacemaker  ... 

Insertion  of  heart  electrode  

Insertion  of  heart  electrode  

Insertion  of  pulse  generator  

Insertion  of  pulse  generator  

Upgrade  of  pacemaker  system 

Revise  eltrd  pacing-defib 

Revise  eltrd  pacing-defib 

Revise  eltrd  pacing-defib 

Revise  eltrd  pacing-defib 

Revise  pocket,  pacemaker 

Revise  pocket,  pacing-defib 

Removal  of  pacemaker  system 
Removal  of  pacemaker  system 
Removal  p)acemakei  electrode 
Remove  electrode/thoracotomy 
Remove  electrode/thoracotomy 
Remove  electrode'thoracotomy 

Insert  pulse  generator  

Remove  pulse  generator 


Physician 

work 

RVUs  3 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 

facility 

total 

Fully  im- 
plement- 
ed facility 
total 

Global 

5.96 

NA 

3.72 

0.70 

NA 

10.38 

000 

7.81 

NA 

4.33 

0.76 

NA 

12.90 

000 

8.78 

NA 

4.79 

0.97 

NA 

14.54 

000 

6.93 

NA 

4.19 

0.86 

NA 

11.98 

000 

8.40 

NA 

455 

0.99 

NA 

13.94 

000 

10.75 

NA 

8.47 

1.25 

NA 

20.47 

090 

12.91 

NA 

8.84 

1.50 

NA 

23.25 

090 

18.66 

NA 

11.16 

2.30 

NA 

32.12 

090 

12.87 

NA 

9.15 

1.55 

NA 

23.57 

090 

12.44 

NA 

7.53 

1.51 

NA 

21.48 

090 

13.10 

NA 

8.86 

1.53 

NA 

23.49 

090 

12.91 

NA 

9.53 

1.61 

NA 

24.05 

090 

13.65 

NA 

9.36 

1.64 

NA 

24.65 

090 

11.63 

NA 

9.05 

1.47 

NA 

22.15 

090 

11.59 

NA 

9.10 

1.39 

NA 

22  08 

090 

17.43 

NA 

10.53 

209 

NA 

30  05 

090 

13.25 

NA 

9.15 

1.66 

NA 

24.06 

090 

16.44 

NA 

10.59 

2.01 

NA 

29.04 

090 

18.47 

NA 

11.22 

2.28 

NA 

31.97 

090 

14.20 

NA 

9.43 

1.70 

NA 

25.33 

090 

15.54 

NA 

9.18 

1.79 

NA 

26.51 

090 

13.69 

NA 

10.05 

1.51 

NA 

25.25 

090 

13.05 

NA 

10.05 

1.55 

NA 

24.65 

090 

23.15 

NA 

13.32 

284 

NA 

39.31 

090 

21.48 

NA 

13.99 

2.31 

NA 

37.78 

090 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

38.63 

NA 

19.94 

4.90 

NA 

63.47 

090 

41.80 

NA 

21.40 

5.17 

NA 

68.37 

090 

47  81 

NA 

2349 

6.13 

NA 

77.43 

090 

50.98 

NA 

24.35 

6.41 

NA 

81.74 

090 

20.27 

NA 

12.27 

2.42 

NA 

34.96 

090 

20.75 

NA 

12.77 

2.54 

NA 

36.06 

090 

26.77 

NA 

14.12 

3.30 

NA 

44.19 

090 

19.43 

NA 

11.96 

2.47 

NA 

33.86 

090 

1.84 

2.16 

0.70 

0.12 

4.12 

2.66 

000 

6.00 

NA 

2.00 

0.55 

NA 

8.55 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

2.24 

NA 

1.01 

0.13 

NA 

3.38 

000 

2.24 

NA 

1.05 

0.13 

NA 

3.42 

000 

6.80 

NA 

4.41 

0.64 

NA 

11.85 

090 

12.61 

NA 

7.91 

1.50 

NA 

22.02 

090 

12.09 

NA 

7.77 

1.50 

NA 

21.36 

090 

18.71 

NA 

12.12 

2.40 

NA 

33  23 

090 

21  79 

NA 

13.20 

2.78 

NA 

37.77 

090 

14.36 

NA 

10.24 

1.73 

NA 

26.33 

090 

24.56 

NA 

15.68 

3.06 

NA 

43.30 

090 

21  39 

NA 

12.40 

2.51 

NA 

36.30 

090 

20.00 

NA 

10.57 

227 

NA 

32  84 

090 

4.84 

NA 

1.63 

0.55 

NA 

7.02 

ZZZ 

12.48 

NA 

9.59 

1  17 

NA 

23.24 

090 

10.18 

NA 

9.39 

1.21 

NA 

20.78 

090 

6.67 

NA 

5.35 

0.50 

NA 

12.52 

090 

8.04 

NA 

600 

0.57 

NA 

14.61 

090 

8.13 

NA 

6.14 

0.54 

NA 

14.81 

090 

3.30 

NA 

134 

0.17 

NA 

4.81 

000 

3.40 

NA 

1.41 

0.17 

NA 

4.98 

000 

5.52 

NA 

4.44 

0.44 

NA 

10.40 

090 

6.37 

NA 

4.85 

0.46 

NA 

1168 

090 

7.75 

NA 

5.95 

0.52 

NA 

1422 

090 

5.39 

NA 

4.95 

0.36 

NA 

10.70 

090 

5.75 

NA 

5.26 

0.36 

NA 

11.37 

090 

5.44 

NA 

4.51 

0.40 

NA 

10.35 

090 

5.52 

NA 

4.45 

0.39 

NA 

10.36 

090 

4.96 

NA 

3.93 

0.39 

NA 

9.28 

090 

6.46 

NA 

506 

0.44 

NA 

11.96 

090 

3.29 

NA 

3.80 

0.22 

NA 

731 

090 

782 

NA 

5.03 

0.56 

NA 

13.41 

090 

9.40 

NA 

6.26 

0.68 

NA 

16.34 

090 

12  60 

NA 

9.35 

1.49 

NA 

23.44 

090 

13.71 

NA 

9.51 

1.57 

NA 

24.79 

090 

15.22 

NA 

9.24 

1.56 

NA 

26.02 

090 

7.60 

NA 

5.49 

0.53 

NA 

13.62 

090 

3.24 

NA 

3.39 

0.21 

NA 

6.84 

090 

'  CPT  codes  and  descriptions  or>ty  are  copynght  2001  American  MedicaJ  Association.  All  Riglits  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  Aniencan  Dental  Association  AH  ngrits  resened. 
'  .rlrxJicates  RVUs  are  nc*  used  for  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


MOD 


Status 


Descriptkyi 


Ptiysician 

iMork 

RVUs  3 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facilfty 
total 


Global 


-1- 


33243 
33244 
33245 
33246 
33249 
33250 
33251 
33253 
33261 
33282 
33284 
33300 
33305 
33310 
33315 
33320 
33321 
33322 
33330 
33332 
33335 
33400 
33401 
33403 
33404 
33405 
33406 
33410 
33411 
33412 
33413 
33414 
33415 
33416 
33417 
33420 
33422 
33425 
33426 
33427 
33430 
33460 
33463 
33464 
33465 
33468 
33470 
33471 
33472 
33474 
33475 
33476 
33478 
33496 
33500 
33501 
33502 
33503 
33504 
33505 
33506 
33510 
33511 
33512 
33513 
33514 
33516 
33517 
33518 
33519 
33521 
33522 
33523 


Remove  ettrd/thoracotomy  

Remove  eltrd.  transven  

Insert  epic  eltrd  pace-defib 

Insert  epic  eltrd/generator  

Eltrd/inserl  pace-defib  

Ablate  heart  dysrhythm  focus  . 
Ablate  heart  dysrhythm  focus  ., 

Reconstruct  atria  

Ablate  heart  dysrhythm  focus  ., 

Implant  pat-active  ht  record  

Rerrxjve  pat-active  ht  record  ... 

Repair  of  heart  wound 

Repair  of  heart  wound 

Expiratory  heart  surgery 

Expk>ratory  heart  surgery 

Repair  major  blood  vessel(s)  .. 

Repair  major  vessel  

Repair  major  blood  vessel(s)  .. 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Insert  major  vessel  graft 

Repair  of  aortk;  valve  

Valvuloplasty,  open  

Valvukjplasty.  w/cp  bypass  

Prepare  heart-aorta  conduit  .... 
Replacement  of  aortic  valve  .... 
Replacement  of  aortic  valve  .... 
Replacement  of  aortic  valve  .... 

Replacement  of  aortic  valve 

Replacement  of  aortic  valve  .... 

Replacement  of  aortic  valve 

Repair  of  aortic  valve  

Revision,  subvalvular  tissue  .... 

Revise  ventricle  muscle  

Repair  of  aortk;  valve  

Revision  of  mitral  valve  

Revision  of  mitral  valve  

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Repair  of  mitral  valve  

Replacement  of  mitral  valve  .... 

Revision  of  tncuspid  valve  

Valvuloplasty,  tricuspid 

Valvutoplasty.  tricuspid 

Replace  tricuspkj  valve  

Revision  of  tricuspid  valve  

Revision  of  pulmonary  valve  ... 
Valvotomy.  pulmonary  valve  ... 
Revision  of  pulmonary  valve  ... 
Revision  of  pulmonary  valve  ... 
Replacement.  pulrTK>nary  valve 
Revision  of  heart  chamber  ..'... 

Revision  of  heart  chamber  

Repair,  prosth  valve  dot  

Repair  heart  vessel  fistula 

Repair  heart  vessel  fistula 

Coronary  artery  correction  

Coronary  artery  graft  

Coronary  artery  graft  

Repair  artery  wAunnel  

Repair  artery,  transkx^ation  

CABG.  vein,  single 

CABG,  vein,  two 

CABG.  vein,  three 

CABG,  vein,  four  

CABG.  vein,  five 

Cabg,  vein,  six  or  more 

CABG,  artery-vein,  single 

CABG,  artery-vein,  two  

CABG,  artery-vein,  throe 

CABG,  artery-vein,  four 

CABG,  artery-vein,  five 

Cabg,  art-vein,  six  or  more  


22.64 
13.76 
14.30 
20.71 
14.23 
21.85 
24.88 
31.06 
24.88 
4.17 
2.50 
17.92 
21.44 
18.51 
22.37 
16.79 
20.20 
20.62 
21.43 
23.96 
30.01 
28  50 
23.91 
24.89 
28.54 
35.00 
37.50 
32  46 
36.25 
42.00 
43.50 
30.35 
27.15 
30.35 
28  53 
22  70 
25.94 
27.00 
33.00 
40.00 
33.50 
23.60 
25  62 
27.33 

28  79 
30.12 
20.81 
22.25 
22.25 
23.04 
33.00 
25.77 
26.74 
27.25 
25.55 
17.78 
21.04 
21.78 
24.66 
26.84 
35.50 

29  00 
30.00 
31.80 
32.00 
32  75 
35.00 

2.57 
4.85 
7.12 
9.40 
11.67 
13.95 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
f4A 
NA 
NA 
NA 
NA 
NA 
NA 
UA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


10.88 
822 
10.79 
14.16 
8.98 
13.65 
1406 
16.58 
14  47 
442 
3.94 
11.56 
13.24 
11.85 
1343 
11.06 
13.15 
13  02 
12  35  I 
12.94  I 
16.15  ■ 

17.04  I 
14.85  I 
15.99  ! 
17.22 
17.69 
18.53 
1693 
18.07  I 
21.90  1 

23.05  1 
17.67  ' 
16.53  ! 

16.06  I 

17  09  I 
11.77  i 
14.74  I 
14.98  I 
17.14  I 
19.42  ! 
17.26  I 
1383  1 
14.60  I 
15.22  I 
15.67 
19.06 
1420 
1313 
1313 
13.45 

18  28 
14.23 
14.43 
16.84 

.13.99 
10.24 
16.64 
13.90 
16.55 
1816 
19.27 
1553 

16  05 
16.65 
1677 

17  00 
17.74 

0.86 
1.62 
2.38 
315 
391 
463 


253 
1.05 
128 
222 
O80 
101 
241 
368 
2.82 
0.39 
0.23 
1.91 
268 
226 
290 
1.66 
270 
2.51 
2  49 

2  45 
3.79 
309 
271 
248 
3.31 
3.86 
4.07 
4.11 
416 
466 
426 

3  79  1 
3.25  ; 
3  85  ' 
3  58 
148  I 
3.30  { 
3  00  ' 

3  87 

4  30 
3  95 
3  02  I 
317 
347 
3.61 
4.00 
2.81 
300 
292 
284 
264 
2.40 
356 
344 
2.80 
2.05 
2.51 
1.42 
304 
152 
319 
3.13 
3.34 
3.70 
3.99 
437 
4.62 
0.32 
0.61 
0.89 
1.18 
1.48 
1.78 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


36  05 
23  03 
26.37 

37  09 
2401 
3651 

41  35 
51  32 

42  17 
896 
667 

31.39 

37  36 
32  62 

38  70 
2951 

36  05 
36.15 
36.27 

39  35 
49  95 

48  63 
4147 

43  36 

49  07 

56  55 
6010 
53.50 
58  48 
68  56 
7081 

51  81 
46  93 
50.26  ' 
49  20 
35  95  I 

43  98  I 

44  98  ' 
5401 
63  72 
5471 

40  45  I 

43  39 

46  02  I 
4807  I 
53  18  I 
37.82 
38  38 

38  30 

39  33 

53  92  : 
42  40 

44  73  I 

47  53  I 
42  34 
30  07  I 

40  19  i 

37  10 
44.25  ! 

46  52 

57  96  j 

47  66 
49  39  '. 
52,15  1 

52  76  : 

54  12  ! 
57  36 

375 
7.08 
10.39 
13  73 
17.06 
20.36 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 


'  CPT  codes  and  descnptions  only  are  copyright  200i  American  Medical  Assoctatkxi.  All  Rights  Reserved  Applicatile  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  nghts  reserved. 
'  '•'Indicates  RVUs  are  not  used  lor  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2  1 

MOO 

Status 

Description 

Physician 

work 

RVUss 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

33S30  !                  ' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A     > 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Coroo) 

CABG 

CABG 

CABG 

Cabg. 

Rerno 

Repair 

Open 

Closur 

Closur 

Anastc 

Repair 

Repair 

Repair 

Repair 

Repair 

Repair 

Repair 

Repair 

Revisi< 

Repair 

Repair 

Repair 

Repair 

Repair 

Repair 

Repai 

Reinfa 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Revisi 

Revisi 

Revisi 

Major 

Major 

Major 

Major 

Major 

Major 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repa 

Revia 

Aortic 

Repa 

Repa 

Repai 

Repai 

Revis 

Revis 

Revis 

RerTK 

Remc 

RerrK 

Repa 

Repa 

Ascei 

Asce 

srv  arterv  bvoass/reoD 

5.86 
30.00 
32.20 
34.50 
37.50 
28.85 
36.78 
4.45 
29.51 
28.54 
30.74 
31.09 
30.61 
34.00 
35.00 
34.00 
37.00 
45.00 
2139 
24.82 
28.73 
30.00 
28.60 
35.00 
30.61 
29.65 
30.62 
19.55 
30.75 
34  00 
36  00 
26.54 
29.71 
26.56 
28.41 
34.25 
28.16 
21.39 
23.52 
21.76 
21.41 
21.79 
21.79 
21.79 
22.76 
24.50 
37.00 
34.65 
30.98 
32.20 
34.04 
33.46 
40.00 
36.21 
41.75 
36  45 
39.00 
26.62 
16.24 
17.66 
19.60 
20.65 
25.77 
16.29 
17.32 
19.52 
20.63 
22.12 
21.27 
23.71 
3172 
38  00 
42.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

HA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.96 
17.24 
17.45 
17.77 
19.27 
17.05 
19.79 
1.48 
17.79 
16.65 
17.53 
16.38 
18.89 
19.06 
20.17 
19.33 
21.25 
26.49 
11.82 
13.92 
17.08 
17.09 
16.87 
16.68 
17.83 
17.82 
16.70 
13.55 
17.52 
17.82 
18.62 
16.53 
16.82 
16.51 
17.05 
18.35 
17.95 
13.00 
14.06 
15.22 
12.83 
12.94 
13.32 
14.22 
15.16 
14.92 
1901 
18.08 
16.61 
17.10 
17.83 
17.60 
20.21 
17.93 
20.98 
18.80 
19.81 
14.87 
13.12 
12.22 
13.53 
14.12 
15.61 
10.95 
11.16 
11.97 
14.11 
14.85 
12.98 
14.14 
18.25 
18.74 
20.15 

0.73 
3.24 
3.63 
.  3.97 
3.29 
3.61 
4.40 
0.55 
2.30 
2.90 
3.59 
4.17 
4.02 
3.28 
4.44 
3.15 
4.09 
4.71 
•      2.67 
3.27 
3.37 
2.82 
3.81 
2.18 
3.53 
3.77 
3.89 
2.56 
3.77 
4.27 
4.54 
3.45 
3.85 
3.21 
3.80 
2.85 
2.78 
1.12 
2.70 
2.93 
1.74 
2.93 
1.59 
1.93 
3.04 
3.14 
4.49 
4.67 
4.18 
4.34 
4.58 
4.51 
4.83 
2.40 
5.21 
4.91 
4.69 
3.32 
1.11 
1.56 
2.63 
2.78 
2.52 
2.10 
2.33 
2.61 
2.36 
2.90 
2.86 
3.19 
4.23 
4.30 
4.24 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

855 
50.48 
53.28 
56.24 
60.06 
49.51 
60.97 

6.48 
49.60 
48.09 
51.86 
51.64 
53.52 
56.36 
5961 
56  48 
62.34 
76.20 
35.88 
42.01 
49  18 
49.91 
49.28 
53.86 
51.97 
51.24 
51.21 
35.66 
52  04 
56.09 
59.16 
46  52 
50.38 
46.28 
49.26 

55  45 
48.89 
35.51 
40.28 
39.91 
35.98 
37.66 
36.70 
37.94 
40.96 
42  56 
60.50 
57.40 
51.77 
53.64 
56.45 
55.57 
65.04 

56  54 
67.94 
60.16 
63.50 
44.81 
30.47 
31.44 
35.76 
37.55 
43.90 
29.34 
30.81 
34.10 
37.10 
39.87 
37.11 
4104 
54.20 
61.04 
66.39 

777 

,\3534 
33535 

arterial,  single 

arterial,  two  

arterial,  ttiree 

arterial  four  or  mofe     

090 
090 
090 

,\'V>,T6 
33542 

090 

fal  of  heart  lesion  

090 

of  heart  damaae        

090 

'V^*^79 

rroronarv  er>darterectoniv  

777 

"VlfiOO                     1 

090 

33602 

e  of  valve  

090 

33606 
33608 
33610 
33611 
33612 

090 

anomaly  w/conduit 

090 
090 

double  ventncle             

090 

090 

rnodified  fontan   

090 

3,3617 
33619 
33641 

single  ventncle 

single  ventricle 

heart  septum  defect 

090 
090 
090 

33645 

wi  of  heart  veins           

090 

33647 

heart  seotum  defects               

090 

of  heart  defects  

090 

33665 

of  heart  defects 

090 

WiVO 

of  heart  chambers       

090 

33681 

heart  septum  defect  

090 

33684 

heart  seotum  detect    

090 

33688 

heart  septum  defect 

090 

33690 

fce  pulmOTary  artery    

090 

33692 

of  heart  detects 

090 

33694 
33697 

of  heart  defects 

090 

of  heart  defects 

090 

33702 

of  heart  defects       

090 

33710 

of  heart  defects 

090 

33720 

of  heart  defect  

090 

33722 

of  heart  defect  

090 

"33730 

heart-vein  defect(s) 

090 

33732 

r  heart-vein  defect 

090 

33735 

on  of  heart  chamber   

090 

33736 

on  of  heart  chamber      

090 

33737 

on  of  heart  chamber 

090 

33750 

vessel  shunt  

090 

33755 

vessel  shunt  

090 

33762 

vessel  shunt                

090 

33764 



vessel  shunt  &  graft  

090 

33766 

vessel  shunt    

090 

33767 

vessel  shunt                        

090 

33770 

r  great  vessels  defect  

090 

33771 

r  oreat  vessels  defect         

090 

33774 

r  areat  vessels  defect     

090 

33775 

090 

33776 

r  great  vessels  defect  

090 

33777 

r  great  vessels  defect  

090 

33778 

r  areat  vessels  defect    

090 

33779 

r  great  vessels  defect  

090 

33780 

r  oreat  vessels  defect              

090 

"^3781 

r  great  vessels  defect  

090 

33786 

r  arterial  trunk               

090 

33788 

ion  of  pulmonary  artery  

090 

33800 

33802 

suspension  

«•  vessel  defect    

090 
090 

33803 

r  vessel  defect     

090 

33813 

r  septal  defect    

090 

33814 

r  septal  detect    

090 

33820 
338?? 
33824 

e  mapr  vessel  

e  major  vessel  

090 
090 
090 

33840 

we  aorta  constr>ction  

090 

33845 

>ve  aorta  consthction                     

090 

33851 

»ve  aorta  constriction 

090 

33852 

r  seotal  defect      

090 

33853 

r  septal  defect    

090 

33860 

Tding  acrtic  graft  

090 

33861 

iding  aortic  graft            

090 

'  CPT  codes  and  descnptions  only  are  oopynght  2001  American  Medical  Associatioo.  All  Rights  Reserved.  Applicat)le  FARS/DFARS  Apply 
'Copyright  1994  American  Dental  Association  All  ngtits  resened. 
^  «lndicales  RVUs  are  not  used  for  Medicare  payment 


Federal  Register /Vol.  66,  No.  212 /Thursday.  November  1,  2001 /Rules  and  Regulations        55367 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physictan 

work 

RVU8» 


FuNy  im- 


ednon- 

facHityPE 

RVtis 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 

faality 

toUl 


T 


Fully  im- 
plement- 
ed facility 
total 


Global 


33863 
33870 
33875 
33877 
33910 
33915 
33916 
33917 
33918 
33919 
33920 
33922 
33924 
33930 
33935 
33940 
33945 
33960 
33961 
33967 
33968 
33970 
33971 
33973 
33974 
33975 
33976 
33977 
33978 
33979 
33980 
33999 
34001 
34051 
34101 
34111 
34151 
34201 
34203 
34401 
34421 
34451 
34471 
34490 
34501 
34502 
34510 
34520 
34530 
34800 
34802 
34804 
34808 
34812 
34813 
34820 
34825 
34826 
34830 
34831 
34832 
35001 
35002 
35005 
35011 
35013 
35021 
35022 
35045 
35081 
35062 
35091 
35092 


Ascending  aortic  graft  

Transverse  aortic  arch  graft  .... 

Thoracic  aortic  graft  

Thoracoabdominal  graft  

Remove  lung  artery  emboli  

Remove  lung  artery  emboli  

Surgery  of  great  vessel  

Repair  pulmonary  artery 

Repair  pulnxwiary  atresia  

Repair  pulmonary  atresia 

Repair  pulmonary  atresia  

Trar>sect  pulmonary  artery  

Remove  pulmonary  shunt  

Removal  of  dor>or  heart/lung  ... 

Transplantation,  heart/lung 

Removal  of  donor  heart  

Transplantation  of  heart  

External  circulation  assist 

External  circulation  assist 

Insert  ia  percut  device 

Remove  aortic  assist  device  ... 

Aortic  circulation  assist 

Aortic  circulation  assist 

Insert  balloon  device  

Remove  intra-aortic  balloon  .... 

Implant  ventricular  device  

Implant  ventricular  device  

Remove  ventricular  device 

Remove  ventricular  device  

Insert  intracorporeal  device 

Remove  intracorporeal  device 

Cardiac  surgery  procedure 

Removal  of  artery  dot  

Removal  of  artery  dot  

Rertxjval  of  artery  dot  

Removal  of  arm  artery  ck>t 

ReiTX>val  of  artery  dot  

Removal  of  artery  dot 

Removal  of  leg  artery  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

RefTKJval  of  vein  dot 

Repair  valve,  femoral  vein  

Reconstruct  vena  cava 

Transposition  of  vein  valve  

Cross-over  vein  graft 

Leg  vein  fusion  

Endovasc  abdo  repair  w/tube  . 
Endovasc  atxk)  repr  w/device  . 
Endovasc  abdo  repr  w/device  . 
Endovasc  abdo  occlud  device 
Xpose  for  erxkjprosth,  aortic  ... 
Xpose  for  endoprosth.  femoil  .. 

Xpose  for  endoprosth.  iliac  

Endovasc  extend  prosth,  init  ... 
Endovasc  exten  prosth,  addl ... 
Open  aortic  tube  prostti  repr  ... 

Open  aortoiliac  prosth  repr  

Open  aortofemor  prosth  repr  .. 


Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 


r  defect  of  artery  

r  artery  rupture,  neck  . 

r  defect  of  artery  

r  defect  of  artery  

r  artery  rupture,  arm  ... 

r  defect  of  artery  

r  artery  rupture,  chest 
r  defect  of  arm  artery  . 

T  defect  of  artery  

r  artery  rupture,  aorta  . 

r  defect  of  artery  

r  artery  njpture.  aorta  . 


45.00 

44.00 

33.06 

42  60 

24.59 

21.02 

25.83 

24.50 

26.45 

40.00 

31.95 

23.52 

5.50 

000 

60.96 

0.00 

42.10 

19.36 

10.93 

4.85 

0.64 

6.75 

9.69 

9.76 

14.41 

21.00 

23.00 

19.29 

21.73 

0.00 

0.00 

0.00 

12.91 

15.21 

10.00 

10.00 

25  00 

10.03 

16.50 

25.00 

12.00 

27.00 

10.18 

9.86 

16.00 

26.95 

18.95 

17.95 

16.64 

20.75 

23.00 

23.00 

413 

6.75 

4.80 

9.75 

1200 

4.13 

32.59 

35.34 

35  34 

19.64 

21.00 

18.12 

18.00 

22.00 

19.65 

2318 

17.57 

28.01 

38.50 

35.40 

45.00 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
000 
NA 
NA 
NA 
2.01 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
0.00 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


21  10 

20.69 

17.01 

19.96 

14.16 

12.31 

15.49 

15.36 

14.80 

21.02 

17.28 

13.79 

205 

0.00 

27.93 

0.00 

21.67 

606 

3.79 

1.96 

0.24 

2.37 

7.82 

3.44 

10  69 

704 

7.78 

10  46 

11.27 

000 

0.00 

0  00  I 

5.97 

707 

4.84 

488 

10.54 

5.12 

765 

10.47 

6.01 

11.08 

518 

6.26 

8.98 

11.34 

10.23 

959 

848 

979 

10  69 

10.69 

165 

2.69 

1.92 

389 

6.30 

1.65 

1489 

15.99 

15.99 

8.41 

9.12 

804 

759 

898 

8.64 

957 

7.99 

1169 

15.08 

14.22 

17  35 


4.60 
509 
408 
507 
3.06 
1.20 
304 
3.17 
342 
348 
3.61 
230 
074 
000 
815 
0.00 
542 
214 
1  47 
0.27 
007 
0.70 
0.97 
1.01 
1.48 
172 
282 
244 
2.66 
000 
000 
0.00 
146 
1.90 
111 
0.85 
184 
102 
137 
120 
095 
159 
0.90 
073 
137 
299 
160 
1.41 
206 
1.49 
1.65 
1.65 
0.29 
049 
0.34 
070 
086 
029 
234 
253 
253 
244 
182 
1.35 
1.30 
1.91 
193 
199 
125 
320 
4  07 
409 
431 


NA 
1^ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
000 
NA 
NA 
NA 
713 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA  I 
NA 
NA 
NA  * 
NA  i 
NA  I 
NA  ! 
NA  I 
NA 
NA  ' 
NA  , 
NA 
NA 


70.70 
69.78 
5415 
67  63 
41.81 
34.53 
44  36 
43  03 
44.67 
64.50 

52  84 
39.61 

829 
000 

97  04 
000 

6919 

27  56 
1619 

706 

095 

982 

1848 

14.21 

26  58 

29  76 

33  60 
3219 

35  66 
000 
000 
000 

20  34 
2418 
1595 
1573 
37  38 
1617 

25  52 

36  67 
1896 
39  67 
1626 
1685 

26  35 
41.28 

30  78 

28  95 

27  18 
32  03 
35  34 
35  34 

607 

993 

7.06 

14.34 

1916 

607 

49  82 

53  86 
53  86 
30  49 
3194 
2751 
26  89 
32  89 
30  22 

34  74 
26.81 
42  90 
57  65 
5371 
66  66 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

XXX 
090 
XXX 
090 
000 
ZZZ 
000 
000 
000 
090 
000 
090 
XXX 
XXX 
090 
090 
XXX 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
000 
ZZZ 
000 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


^  CPT  codes  and  descriptions  only  are  copytigtit  2001  American  Medical  Association.  All  Rights  Reserved.  ApplicatM  FARS/DFARS  Apply 
'Copyright  1994  American  Dental  Association.  AU  hgtMs  reserved. 
'+lr>dicates  RVUs  are  not  used  tor  Medicare  payment 
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CPTV 
HCPCS2 


35102 

35103 

35111 

35112 

36121 

35122 

35131 

35132 

35141 

35142 

35151 

35152 

35161 

35162 

35180 

35182 

35184 

35188 

36189 

36190 

35201 

35206 

35207 

35211 

35216 

35221 

35226 

35231 

35236 

36241 

36246 

36251 

35256 

35261 

35266 

35271 

35276 

35281 

35286 

35301 

35311 

35321 

35331 

35341 

35351 

35355 

35361 

36363 

35371 

35372 

35381 

35390 

36400 

36450 

35452 

35454 

35456 

35458 

35459 

35460 

35470 

36471 

35472 

36473 

35474 

35475 

35476 

35480 

36481 

36482 

35483 

36484 

36485 


MOO 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

A 

A 

A 

A 

A 


Description 


Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repaii 
Repai 
Repai 
Repai 
Repai 
Repaii 
Repai 
Repaii 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repa 
Repa 
Repai 
Repai 
Repai 
Repai 


ir  defect  of  artery  

ir  artery  rupture,  groin  ... 

r  defect  of  artery  

r  artery  rupture.spleen  . 

r  defect  of  artery  

r  artery  rupture.  t)elly  ... 

T  defect  of  artery  

r  artery  rupture,  groin  ... 

r  defect  of  artery  

ir  artery  rupture,  ttiigh  ... 

ir  defect  of  artery  

r  artery  rupture,  knee  ... 

r  defect  of  artery  

r  artery  rupture  

r  t>lood  vessel  lesion  .... 

r  blood  vessel  lesion  .... 

T  blood  vessel  lesion  .... 

r  blood  vessel  lesion  .... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

If  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

Recfianneling  of  artery  

Recfianneling  of  artery  

Rechanneling  of  artery 

Rechannfeling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery 

Rechanneling  of  artery  

Rechanneling  of  artery  , 

Rechanneling  of  artery 

Rechanneling  of  artery  

Reoperation,  carotid  add-on 

Angioscopy  

Repair  artenal  blockage  

Repair  arterial  tikx:kage  

Repair  artenal  bkx:kage  

Repair  arterial  blockage  

Repair  arterial  bkxkage  

Refjair  artenal  blockage  

Repair  venous  bkxkage 

Repair  arterial  blockage  

Repair  arterial  bkxkage  

Repair  arterial  bkx;kage  

Repair  artenal  bkxkage  

Repair  arterial  t>kxkage  

Repair  arterial  bkxikage  

Repair  verK>us  bkxkage 

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

AthBrectomy.  open  


Repa 
Repa 

Repai 


Physician 

work 

RVUs  3 


FuHy  irr»- 

plernent- 

ednon- 

facMityPE 

RVUs 


30.76 
40.50 
25.00 
30.00 
30.00 
35.00 
25.00 
30.00 
20.00 
23.30 
22.64 
25.62 
18.76 
19.78 
13.62 
30.00 
18.00 
14.28 
28.00 
12.75 
16.14 
13.25 
10.15 
22.12 
18.75 
24.39 
14.50 
20.00 
17.11 
23.12 
26.45 
30.20 
18.36 
17.80 
14.91 
22.12 
24.25 
28.00 
16.16 
18.70 
27.00 
16.00 
26.20 
25.11 
23.00 
18.50 
28.20 
30.20 
14.72 
18.00 
15.81 
3.19 
300 
10.07 
6.91 
6.04 
7.35 
9.49 
8.63 
6.04 
8.63 
10.07 
6.91 
6.04 
7.36 
9.49 
6.04 
11.08 
7.61 
6.65 
8.10 
10.44 
9.49 


Fuly  im- 
plement- 
ed facility 
PERVUs 


NA 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

f^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 


Mal- 
practice 
RVUs 


12.67 
15.81 
10.43 
12.06 
12.39 
13.73 
10.64 
12.14 
8.66 
9.76 
9.72 
10.50 
8.96 
9.05 
6.49 
12.39 
7.92 
6.70 
11.71 
6.03 
7.18 
7.60 
9.91 
13.55 
11.83 
10.31 
8.54 
9.45 
8.97 
14.09 
14.32 
12.39 
9.63 
7.56 
8.12 
13.43 
13.56 
11.66 
8.88 
8.39 
11,10 
6.87 
11.11 
10.70 
984 
8.33 
11.60 
12.54 
6.75 
7.91 
7.35 
1.11 
105 
4.22 
3.11 
2.83 
3.27 
4.03 
3.69 
2.70 
3.96 
4.67 
3.32 
3.01 
352 
4.23 
294 
4.58 
3.54 
3.16 
3.52 
4.21 
4.05 


Fully  im- 
plement- 
ed non- 
facility 
total 


3.44 

3.79 

1.81 

1.95 

2.93 

3.54 

2.11 

2.48 

1.65 

1.75 

1.93 

1.93 

2.21 

2.21 

1.44 

1.88 

1.34 

1.53 

2.12 

1.33 

1.17 

1.04 

1.15 

2.83 

2.17 

1.79 

0.84 

1.32 

1.19 

2.90 

2.22 

1.87 

1.32 

1.34 

1.16 

2.77 

2.37 

1.82 

1.36 

2.23 

2.75 

1.36 

2.71 

2.87 

2.29 

1.80 

2.66 

2.77 

1.32 

1.53 

1.80 

0.38 

0.34 

0.84 

0.76 

0.67 

082 

1.09 

0.96 

0.66 

0.50 

0.50 

0.39 

0.34 

0.40 

0.47 

0.27 

1.13 

0.84 

0.75 

0.81 

1.13 

1.06 


Fully  im- 
plement- 
ed facility 
total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Gk>bal 


46.87 
60.10 
37.24 
44.01 
45.32 
52.27 
37.75 
44.62 
30.31 
34.81 
34.29 
38.05 
29.93 
31.04 
21.55 
44.27 
27.26 
22.51 
41.83 
20.11 
24.49 
21.89 
21.21 
38.50 
32.75 
36.49 
23.88 
30.77 
27.27 
40.11 
42.99 
44.46 
29.31 
26.70 
24.19 
38.32 
40.18 
41.46 
26.40 
29.32 
40.85 
24.23 
40.02 
38.68 
35.13 
28.63 
42.46 
45.51 
22.79 
27.44 
24.96 
4.68 
4.39 
15.13 
10.78 
9.54 
11.44 
14.61 
13.28 
9.40 
13.11 
15.24 
10.62 
9.39 
11.28 
14.19 
9.25 
16.79 
11.99 
10.56 
12.43 
15.78 
14.60 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


CPTV 
HCPCS2 


35490 
35491 
35492 
35493 
35494 
35495 
35500 
35501 
35506 
35S07 
35508 
35509 
35511 
35515 
35516 
35518 
35521 
35526 
35531 
35533 
35536 
35541 
35546 
35548 
35549 
35551 
35556 
35558 
35560 
35563 
35565 
35566 
35571 
35582 
35583 
35585 
35587 
35600 
35601 
35606 
35612 
35616 
35621 
35623 
35626 
35631 
35636 
35641 
35642 
35645 
35646 
35647 
35650 
35651 
35654 
35656 
35661 
35663 
35665 
35666 
35671 
35681 
35682 
35683 
35685 
35686 
35691 
35693 
35694 
35695 
35700 
35701 
35721 


MOD 


Status 


Descriptk>n 


Att>erectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 

(Harvest  vein  for  bypass  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Harvest  artery  for  cabg  

Artery  bypass  graft  

Artery  by()ass  graft 

Artery  bypass  graft  ...7. 

Artery  bypass  graft 

Artery  bypass  graft  

Bypass  graft,  not  vein  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Composite  bypass  graft  

Composite  bypass  graft  

Composite  bypass  graft  

Bypass  graft  patency/patch 
Bypass  graft/av  fist  patency 

Arterial  transposition 

Artenal  transpositioo 

Artenal  transposition 

Arterial  transposition 

Reoperation,  bypass  graft  .. 
Expkxatkxi,  carotid  artery  .. 
Expkxation,  femoral  artery  . 


Physician 

work 

RVUs' 

Fufly  im- 
plement- 
ed non- 
facHityPE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mai- 

practice 

RVUs 

FuHy  im- 
plement- 
ed non- 
lactlity 
totti 

Fully  im- 

plemerrt- 

ed  facility 

total 

Gtobal 

11.08 

NA 

483 

0.55 

NA 

1646 

000 

7.61 

NA 

3.59 

0.49 

NA 

11.69 

000 

6.65 

NA 

3.22 

043 

NA 

1030 

000 

8.10 

NA 

390 

0.47 

NA 

12  47 

000 

10.44 

NA 

4.57 

0.48 

NA 

1549 

000 

9.49 

NA 

4.52 

0.51 

NA 

1452 

000 

6.45 

NA 

225 

063 

NA 

9.33 

zzz 

1919 

NA 

814 

233 

NA 

29  66 

090 

19.67 

NA 

8.32 

2.33 

NA 

30  32 

090 

19.67 

NA 

829 

2.27 

NA 

30  23 

090 

18.65 

NA 

7.91 

234 

NA 

28  90 

090 

18.07 

NA 

7.70 

2.12 

NA 

27  89 

090 

21.20 

NA 

8.80 

174 

NA 

31  74 

090 

18  65 

NA 

7.80 

226 

NA 

2871 

090 

16.32 

NA 

4.94 

188 

NA 

23  14 

090 

21.20 

NA 

880 

1.78 

NA 

31  78 

090 

22.20 

NA 

9.53 

182 

NA 

33  55 

090 

29  95 

NA 

12.19 

218 

NA 

44  32 

090 

36.20 

NA 

14.53 

2.91 

NA 

53  64 

090 

28.00 

NA 

11.74 

235 

NA 

42  09 

090 

31.70 

NA 

12.85 

262 

NA 

47  17 

090 

25  80 

NA 

10.98 

274 

NA 

39  52 

090 

25.54 

NA 

10.75 

284 

NA 

3913 

090 

21.57 

NA 

945 

2  45 

NA 

3347 

090 

23.35 

NA 

9.88 

277 

NA 

36.00 

090 

26.67 

NA 

1120 

3.19 

NA 

4106 

090 

21.76 

NA 

9.45 

248 

NA 

33  69 

090 

21.20 

NA 

9.11 

1.58 

NA 

3189 

090 

32.00 

NA 

1312 

2.73 

NA 

47  85 

090 

24.20 

NA 

10  42 

1.68 

NA 

36  30 

090 

23.20 

NA 

999 

1  71 

NA 

34  90 

090 

26.92 

NA 

1177 

302 

NA 

4171 

090 

24.06 

NA 

12.13 

2.14 

NA 

38  33 

090 

27.13 

NA 

11  35 

3.11 

NA 

41.59 

090 

22.37 

NA 

10.62 

253 

NA 

35  52 

090 

28.39 

NA 

14.53 

3  21 

NA 

4613 

090 

24.75 

NA 

12.79 

217 

NA 

39.71 

090 

4.95 

NA 

198 

060 

NA 

753 

ZZZ 

17.50 

NA 

7.49 

208 

NA 

27  07 

090 

18.71 

NA 

7.93 

2.17 

NA 

28.81 

090 

15  76 

NA 

6.70 

172 

NA 

2418 

090 

15.70 

NA 

7.05 

1.84 

NA 

24  59 

090 

20.00 

NA 

8.79 

168 

NA 

3047 

090 

24  00 

NA 

10.22 

1.91 

NA 

3613 

090 

27.75 

NA 

1108 

289 

NA 

41  72 

090 

34.00 

NA 

13  74 

2  83 

NA 

50.57 

090 

29.50 

NA 

12.26 

2.37 

NA 

44.13 

090 

24.57 

NA 

10  47 

2.83 

NA 

37  87 

090 

17.96 

NA 

7.92 

1.84 

NA 

2774 

090 

17.47 

NA 

8.36 

1.91 

NA 

2774 

090 

31.00 

NA 

13  26 

298 

NA 

47  24 

090 

28.00 

f^ 

1197 

298 

NA 

42  95 

090 

19.00 

NA 

793 

1.64 

NA 

2857 

090 

25.04 

UA 

1070 

2.53 

NA 

38  27 

090 

25.00 

NA 

10.60 

210 

NA 

37  70 

090 

19.53 

NA 

844 

221 

NA 

3018 

090 

19.00 

NA 

8.26 

150 

NA 

28  76 

090 

22.00 

NA 

965 

155 

NA 

33.20 

090 

21.00 

NA 

918 

176 

NA 

3194 

090 

22.19 

NA 

1193 

219 

r^ 

3631 

090 

19.33 

NA 

1053 

166 

NA 

31.54 

090 

1.60 

NA 

0.56 

0.18 

NA 

234 

ZZZ 

7.20 

NA 

2.51 

0.83 

NA 

10.54 

zzz 

8.50 

NA 

2.99 

0.98 

NA 

1247 

ZZZ 

4.05 

NA 

150 

0.41 

NA 

596 

zzz 

3.35 

NA 

124 

034 

NA 

493 

zzz 

18.05 

NA 

765 

206 

NA 

27  76 

090 

15.36 

NA 

666 

180 

NA 

23.82 

090 

19.16 

NA 

802 

213 

NA 

2931 

090 

19.16 

NA 

7.92 

219 

NA 

29.27 

090 

3.08 

NA 

1.07 

0.36 

NA 

451 

ZZZ 

8.50 

NA 

4.70 

0.64 

NA 

1384 

090 

7.18 

NA 

510 

0.59 

NA 

12.87 

090 

<  CPT  codas  and  deschplions  only  art  co(>yngm  2001  American  Modfeal  Associatkin.  All  Rights  Reserved.  Appkcable  FARS/DFARS  Apply. 
'CopyrigM  1994  Amencan  Dental  AssociaDon  An  ligtits  rasened 
I  RVUs  are  rrat  used  tor  MedKaie  payment. 


<  CPT  codes  and  descnptions  only  are  copyfigtit  2001  American  Medical  Asaociatkw.  All  Rights  Reserved.  AppticBbte  FAR&OFARS  Apply 

'Copynght  1994  Amencan  Dental  Assooatxyi.  All  nghls  reserved. 
3'flndicates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  anc 

1  Related  Information— Continued 

CPTV 
HCPCS* 

MOO 

Status 

Description 

Physkaan 

work 

RVUs  3 

Fully  im- 
pternent- 
ed  noo- 
fadlity  PE 
RVUs 

Fully  Im- 
plement- 
ed facility 
PE  RVUs 

Mal- 

practKe 
RVUs 

Fully  Im- 
plement- 
ed non- 
facility 
total 

Fully  Im- 
plement- 
ed facility 
total 

Gk>bal 

35741 
35761 
35800 
35820 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

J 

A 
A 
A 
A 
C 
A 
A 
A 
A 
1 

: 

A 
A 
A 
A 
A 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
R 
R 
A 

Expk 
Expk 
Expk 
Expk 
Expk 
Expk 
Repa 
Rem 
Rem 
Revi 
Revi 
Excii 
ExM 
Exc« 
ExciJ 
Plaa 
Pseu 
Injec 
Plaa 
Rac 
Plaa 
Plaa 
Plaa 
Plaa 
Estai 
Estai 
Estai 
Ariel 
Estai 
Plaa 
Raa 
Piao 
Plao 
Plaa 
Plao 
Plao 
Plao 
Plao 
Inse 
Revi 
Rem 
Ve« 
Drav 

>rat)on  Dooliteal  arterv  

i.OO 
5.37 
7.02 
12.88 
9.77 
5.55 
22.17 
10.13 
17.00 
16.00 
18.00 
8.19 
9.39 
31.25 
35.00 
0.18 
1.96 
0.95 
2.43 
3.14 
3.52 
2.52 
3.02 
3.52 
3.02 
2.01 
2.01 
2.01 
2.52 
3.02 
4.68 
5.28 
6.30 
1.01 
4.68 
5.28 
6.30 
1.01 
9.71 
5.45 
4.02 
0.00 
0.38 
0.31 
0.18 
0.18 
0.00 
1.01 
076 
000 
1.03 
2.23 
2.43 
6.59 
0.00 
0.00 
1.09 
1.57 
6.99 
1.35 
2.50 
167 
1.43 
1.21 
3.52 
1.09 
1.74 
1.74 
1.67 
6.20 
4.87 
3.30 
5.32 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.65 
2.95 
7.29 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.72 
0.58 
0.94 
0.50 
0.00 
NA 
3.44 
0.95 
NA 
NA 
NA 
NA 
0.00 
0.00 
2.60 
2.65 
NA 
NA 
4.70 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
6.03 
NA 
NA 
NA 
4.67 

5.47 
4.47 
3.95 
4.32 
5.21 
3.62 
10.21 
6.63 
9.16 
7.77 
8.65 
5.85 
8.20 
15.39 
14.97 
0.05 
1.03 
0.34 
0.84 
1.10 
1.23 
061 
1.06 
1.24 
1.16 
0.69 
069 
0.70 
0.90 
1.09 
1.68 
1.89 
229 
0.37 
1.78 
1.91 
2.25 
0.37 
5.63 
3.47 
2.59 
000 
0.10 
0.09 
0.06 
0.05 
0.00 
0.33 
0.17 
NA 
0.31 
0.71 
0.97 
2,55 
0.00 
0.00 
0.40 
0.58 
2.86 
0.76 
1.08 
0.86 
0.75 
0.88 
1.31 
0.73 
1.07 
1.07 
1.16 
4.17 
3.32 
1.57 
3.50 

0.60 

0.60 

0,79 

1.61 

1.06 

0.63 

2.47 

0.97 

1.88 

1.35 

1.44 

0.90 

1.03 

2.15 

2.17 

0.01 

0.08 

0.04 

0.16 

0.17 

0.17 

0.17 

0.14 

0.16 

0.18 

0.11 

0.12 

0.10 

0.20 

0.15 

0.22 

0.24 

0.32 

0.05 

0.23 

0.26 

0.32 

0.06 

1,00 

0.50 

0.43 

0.00 

0.01 

0.01 

0.01 

0.01 

0.00 

0.09 

0.05 

0.05 

0.08 

0.16 

0.10 

0.56 

000 

0.00 

0.10 

0.15 

0.40 

0.09 

0.08 

0.17 

0.13 

0.06 

0.14 

0.06 

0.06 

0.06 

0.07 

0.56 

0.44 

0.34 

0.49 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.84 
499 
8.28 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
1.11 
0.90 
1.13 
0.69 
0.00 
NA 
4.25 
1.00 
NA 
NA 
NA 
NA 
000 
0.00 
3.79 
4.37 
NA 
NA 
7.28 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.77 
NA 
NA 
NA 
10.48 

14.07 
10.44 
11.76 
18.81 
16.04 
9.80 
34.85 
17.73 
28.04 
25.12 
28.09 
14.94 
18.62 
48.79 
52.14 
0.24 
3.07 
1.33 
3.43 
4.41 
4.92 
3.30 
4,22 
4.92 
4.36 
2.81 
2.82 
2.81 
3.62 
4.26 
6.58 
7.41 
8.91 
1.43 
6.69 
7.45 
8.87 
1.44 
16.34 
9.42 
7.04 
0.00 
0.49 
0,41 
0,25 
0.24 
0.00 
1.43 
0.98 
NA 
1.42 
3.10 
3.50 
9.70 
0.00 
0.00 
1.59 
2.30 
10.25 
2,20 
3,66 
2.70 
2.31 
2.15 
4.97 
1.88 
2.87 
2.87 
2.90 
10.93 
6,63 
5.21 
9.31 

090 

090 

>re  neck  vessels                

090 

>re  chest  vessels  

090 

35840 
35860 
35870 
35875 
3.')876 
3,5879 
35881 
35901 
35903 

090 

5re  limb  vessels  

»ir  vessel  graft  defect  

Dval  of  ctof  in  graft  

oval  of  ctot  in  graft 

se  graft  w/vein  

se  graft  wA/ein  

won,  graft,  neck  

won.  graft,  extremity 

090 
090 
090 
090 
090 
090 
090 
090 

35905 
35907 

Sion.  graft,  tfiorax 

Sion,  graft,  abdomen 

090 
090 

36000 
36002 

XXX 

doaneurysm  injectkKi  trt 

tion  ext  venograpfiy  

&  cattieter  in  vein                   

000 

36005 
36010 
36011 
36012 
36013 
36014 
36015 
36100 
36120 

000 
XXX 

XXX 

B  catheter  in  vein 

XXX 

B  catheter  in  artery  

XXX 
XXX 

B  catheter  in  artery  '. 

XXX 
XXX 

Wish  access  to  artery  

XXX 

36140 

Wish  access  to  arterv 

XXX 

36145 

• 

■y  to  vein  shunt  

XXX 

36160 
36200 

36215 
36216 

blish  access  to  aorta       

XXX 

XXX 

B  catheter  in  arterv              

XXX 

B  catheter  in  artery  

XXX 

36217 

B  catheter  in  artery  

XXX 

36218 

B  catheter  in  artery  

77.7 

36245 

XXX 

36246 

B  catheter  in  artery  

XXX 

36247 

B  catheter  in  arterv       

XXX 

36248 

B  catheter  in  artery  

722 

36260 

rtion  of  infusion  pump 

090 

36261 

sion  of  infusion  pump  

090 

36262 

loval  of  infusion  pump  

lel  injectwn  procedure  

090 

YYY 

36400 

irina  bkyod  

XXX 

36405 
36406 

36410 
36415 

Drawing  Wood  

Drawing  bkxxl  

Drawing  t)lood  

Drawina  t>lood  

XXX 
XXX 
XXX 
XXX 

36420 

Esta 
Esta 
Bkx] 
Bloo 
Excl 
Exd 
Trar 
lnje< 
in|e< 
ln|e< 
lnje< 
Insa 
Inse 
Inse 
Inse 
Inse 
Rep 
Inse 
Inse 
Plaj 
1  Aph 
i  PhQ 
lns« 
Rev 
Ren 
Inst 

blish  access  to  vein      

XXX 

36425 

blish  access  to  vein     

XXX 

36430 

d  transfusion  servKe  

XXX 

36440 
36450 

d  transfusion  service  

lange  transfuskxi  servk»  

lanoe  transfusion  service            

XXX 
XXX 

38455 

XXX 

36460 

stusion  service,  fetal  

^ion(s)  sotder  veins       

XXX 
000 

36469 
36470 
36471 
36481 

rtion(s).  spkJer  veins  ......^ 

itkjn  tf>erapy  of  vein  .....'. 

tkxi  therapy  of  veins  

ftion  of  catheter  vein    

000 
010 
010 
000 

36488 

irtion  of  catheter  vein    

000 

36489 

000 

36490 
36491 
36493 

rtwn  of  cattieter,  vein 

riksn  of  catheter,  vein 

000 
000 
000 

36500 

irtkxi  of  catheter  vein 

000 

36510 
36620 

rtkxi  of  catheter,  vein 

(ma  and/or  cell  exchange 

eresis  w/  adsorp/reinfuse     

000 
000 

36521 

000 

36S22 
36S30 

«opheresis 

irtion  of  infusion  pump  

000 
010 

36531 



iskxi  of  intuskxi  pump 

010 

36532 

36533 

nova!  of  infusion  pump  

tftion  of  access  devk»   

010 
010 

<  CPT  codes  and  descriptions  ortty  ars  copynght  2001  American  Medical  Association  All  Rights  Reserved.  Appticat)le  FARS/DFARS  Apply. 
'Copyngfit  1994  Amencan  Dental  Assoctation  M  nghls  reserved 
>*kK<cates  RVUs  are  not  used  tor  Medicare  paymenL 
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CPTV 
HCPCS2 


MOD 


Status 


Descriptkxi 


Physician 

iwork 

RVU83 


FuMy  im- 
plement- 
ed non- 
facitityPE 
RVUs 


FuHy  im- 
plernent- 
ed  facility 
PE  RVUs 


Mal- 

practk:e 

RVUs 


Fully  im- 
pternent- 
ed  non- 
facility 
total 


FuHy  im- 
plement- 
ed facility 
total 


Gkibal 


36534 
36535 
36540 
36550 
36600 
36620 
36625 
36640 
36660 
36680 
36800 
36810 
36815 
36819 
36820 
36821 
36822 
36823 
36825 
36830 
36831 
36832 
36833 
36834 
36835 
36860 
36861 
36870 
37140 
37145 
37160 
37180 
37181 
37195 
37200 
37201 
37202 
37203 
37204 
37205 
37206 
37207 
37208 
37209 
37250 
37251 
37565 
37600 
37605 
37606 
37607 
37609 
37615 
37616 
37617 
37618 
37620 
37650 
37660 
37700 
37720 
37730 
37735 
37760 
37780 
37785 
37788 
37790 
37799 
38100 
38101 
38102 
38115 


A 
A 
B 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 


Revisk>n  of  access  devk» 

Removal  of  access  devk:e  .... 
Collect  blood  venous  devk»  . 

Oedot  vascular  devk»  

Withdrawal  of  arterial  Wood  .. 

Insertion  catheter,  artery  

Insertion  cattieter.  artery  

Insertion  catheter,  artery  

Insertion  catheter,  artery  

Insert  needle,  bone  cavity 

Insertkxi  of  cannula 

Insertkxi  of  cannula 

Insertkxi  of  cannula 

Av  fuskxi/uppr  arm  vein  

Av  fuskxi/forearm  vein  

Av  fusion  direct  any  site 

InserMn  of  cannuta(s) 

Insertkxi  of  cannula(s) 

Artery-vein  graft 

Artery-vein  graft 

Open  thrombect  av  fistula 

Av  fistula  revisk>n,  open 

Av  fistula  revision  

Repair  A-V  aneurysm 

Artery  to  vein  shunt 

External  cannula  deckMng  ... 

Cannula  deck>tting 

Percut  thrombect  av  fistula  ... 

Reviskxi  of  circulatkxi  

Reviskxi  of  circulatkxi  

Reviskxi  of  circulatkxi  

Revision  of  circulatkxi  

Sp<k:e  spleen/kidney  veins  .... 
Thrombolytic  therapy,  stroke  . 

Transcatheter  bk>psy 

Transcatheter  therapy  infuse 
Transcatheter  therapy  infuse 

Transcatheter  retrieval  

Transcatheter  occlusk>n  

Transcatheter  stent  

Transcatheter  stent  add-on  ... 

Transcatheter  stent  

Transcatheter  stent  add-on  ... 
Exchange  arterial  catheter  .... 

Iv  us  first  vessel  add-on  

Iv  us  eeich  add  vessel  add-on 

Ligatkxi  of  neck  vein  

Ligatkxi  of  neck  artery 

Ligatkxi  of  neck  artery 

Ligatkxi  of  neck  artery 

Ligatkxi  of  a-v  fistula  

Temporal  artery  procedure  ,... 

Ligatkxi  of  neck  artery 

Ligatkxi  of  cfiest  artery 

Ligatkxi  of  atxkxnen  artery  ... 
Ligatkxi  of  extremity  artery  .... 

Reviskxi  of  major  vein 

Revision  of  major  vein 

Reviskxi  of  major  vein 

Revise  leg  vein 

Removal  of  leg  vein  

Removal  of  leg  veins 

Removal  of  leg  veins/leskxi  .. 

Reviskxi  of  leg  veins  

Reviskxi  of  leg  vein 

Revise  secondary  varicosity  .. 

Revascularizatksn.  penis  

Penile  venous  occluskxi 

Vascular  surgery  procedure  .. 

Renrxjval  of  spieen,  total  

Removal  of  spleen,  partial  .... 

Removal  of  spleen,  total  

Repair  of  ruptured  spleen  


2.80 

2.27 

0.00 

0.00 

0.32 

1.15 

2.11 

2.10 

1.40 

1.20 

2.43 

3.97 

2.62 

14.00 

14.00 

8.93 

542 

21.00 

9,84 

12,00 

8,00 

10.50 

11.95 

993 

7.15 

2,01 

2.52 

5.16 

23.60 

24.61 

21.60 

24.61 

26.68 

0.00 

4.56 

5.00 

5.68 

5.03 

18.14 

8.28 

4.13 

8.28 

4.13 

2.27 

2.10 

1.60 

10.88 

11.25 

13.11 

6.28 

6.16 

3.00 

5,73 

16,49 

22,06 

484 

10.56 

7.80 

21.00 

373 

5.66 

7.33 

10.53 

10.47 

3.84 

3.84 

22.01 

834 

0.00 

14.50 

15.31 

4.80 

15.82 


NA 
2.95 
0.00 
0.38 
0.43 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.52 
NA 
4163 
NA 
NA 
NA 
NA 
NA 
765 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.25 
NA 
NA 
NA 
NA 
NA 
NA 
Uk 
NA 
NA 
NA 
NA 
NA 
NA 
7.18 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 


1.55 
1.89 
0.00 
NA 
0.09 
0.25 
0.61 
0.75 
0.38 
0.66 
1.59 
2.22 
1.28 
656 
6.56 
5.03 
6.81 

10.63 
5.58 
6.14 
3.99 
5.59 
6.11 
3.93 
4.50 
1.33 
1.50 
245 

10.56 

12.97 
9.43 

10.66 

11.02 
NA 
1.60 
259 
3.33 
2.62 
6.36 
3.90 
1.54 
361 
1.45 
0.80 
0.79 
0.58 
5.34 
6.51 
6.63 
3.85 
3.71 
2.58 
3.61 

10.54 
981 
356 
5.53 
4.64 
9.44 
3.20 
3.72 
450 
5.94 
5.78 
2.69 
2.91 

14.08 
6.78 
0.00 
673 
7*7 
1.73 
7.23 


0.19 
0.21 
000 
0.31 
0.02 
0.06 
0.16 
018 
0.08 
0.08 
017 
0.40 
0.26 
1.53 
1.53 
0.97 
0.63 
2.18 
109 
1.32 
0.79 
1.13 
1.29 
1.06 
0.80 
010 
0.14 
0.23 
121 
2.48 
2.16 
2.63 
2.67 
0.38 
0.19 
024 
0.38 
0.23 
0.85 
0.43 
0.22 
0.89 
0.44 
0.11 
0.17 
014 
045 
0.40 
0.77 
079 
067 
0.21 
0.57 
193 
169 
0.54 
075 
0.56 
1.17 
040 
061 
0.77 
1.17 
1  11 
0.41 
041 
1.35 
0.63 
0.00 
1.30 
1.38 
049 
1.40 


NA 
5.43 
0.00 
069 
077 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.63 
NA 
47  02 
NA 
NA 
NA 
NA 
NA 
803 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1046 
NA 
NA 
NA 
NA 
^NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
11  43 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 


4.54 
437 
0  00  ; 
NA 
0  43  I 
1.46 
2.88 
3.03  I 

1.86 ; 

194 
4  19 
6  59  j 
4  16  I 
22  09 
22  09 

14  93 
1286 
3381 
1651 
19  46 
12  78  I 
17.22  I 
19.35  j 
14.92 
12  45 

3  44 

4  16 
784 

35  37 

40  06 

3319 

37  90 

40  37 

NA 

6.35 

783 

939 

788 

25  35 

12.61 

5.89 

12  78 

6.02 

318 

306 

232 

16  67 
1816 
20.51 
10.92 
10  54 

5.79 

991 

28  96 

33  56 

894 

1684 

13.00 

3161 

7.33 

999 

1269 

17  64 
1736 

714 

716 

37.44 

15  75 
000 

22  53 

23  96 
702 

24.45 


010 
010 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
000 

zzz 

000 

zzz 

000 

zzz 
zzz 

090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYy 
090 
090 

zzz 

090 


'  CPT  codes  and  desctiptnns  only  are  copyright  2001  American  Medcal  Associalwn.  AH  Rights  Reserved  ApptcaMe  FARS/DFARS  Appiy. 
'Copyright  1994  American  Dental  Association  All  nghts  reserved. 
3+lndicates  RVUs  are  not  used  for  Medicare  payment. 
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cptv 

HCPCS' 


MOO 


38120 

38129 

38200 

38220 

38221 

38230 

38231 

38240 

38241 

38300 

38305 

38308 

38380 

38381 

38382 

38500 

38505 

38510 

38520 

38525 

38530 

38542 

38550 

38555 

38562 

38564 

38570 

38571 

38572 

38589 

38700 

38720 

38724 

38740 

38745 

38746 

38747 

38760 

38765 

38770 

38780 

38790 

38792 

38794 

38999 

39000 

39010 

39200 

39220 

39400 

39499 

39501 

39502 

39503 

39520 

38530 

39531 

39540 

39541 

39545 

39560 

39561 


40490 
40500 
40510 
40520 
40S2S 
40527 
40530 
40650 
406S2 
40654 


Status 


A 

0 

A 

A 

A 

R 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Laparoscopy.  splenectomy 

Laparoscope  proc.  spleen  

Injection  for  spleen  x-ray 

Bone  marrow  aspiration  

Borte  marrow  biopsy  

Bone  nwrrow  collection 

Stem  cell  collection  

Bone  marrow/stem  transplant  

Bone  marrow/stem  transplant  

Drainage,  lymph  node  lesion  

Drainage,  lymph  node  lesion  

Incision  of  lymph  channels 

Tfioracic  dud  procedure  

Tfioracic  duct  procedure  

Thoracic  duct  procedure  

Biopsy/removal,  lymph  nodes  

Nee<Je  biopsy,  lymph  nodes 

Biopsy/renx)val.  lymph  nodes  

Biopsy/removal,  lymph  nodes  

Biopsy/removal,  lymph  nodes  

Biopsy/removal,  lymph  nodes  

Explore  deep  node(s).  neck  

Removal,  neck/armpit  lesion  

Removal,  neck/armpil  lesion  

Removal,  pelvic  lymph  nodes  

Removal,  abdomen  lymph  nodes 
Laparoscopy.  lymph  node  biop  .... 
Laparoscopy.  lymphadenectomy  .. 
Laparoscopy.  lymphadenectomy  .. 

Laparoscope  proc.  lymphatic  

Removal  of  lymph  nodes,  neck  .... 
Removal  of  lymph  nodes,  neck  .... 
Removal  of  lymph  nodes,  neck  ... 

Remove  armpit  lymph  nodes  

Remove  armpit  lymph  nodes  

Remove  thoracic  lymph  nodes 

Remove  abdominal  lymph  nodes  , 

Remove  groin  lymph  nodes  

Remove  groin  lymph  nodes  

Remove  pelvis  lymph  nodes  

Remove  abdomen  tymph  nodes  ., 

Inject  for  lymphatic  x-ray  

Identify  sentinel  node  

Access  thoracic  lymph  duct  

Blood/lymph  system  procedure  ... 

Exploration  of  chest 

Exploration  of  chest 

Removal  chest  lesion  

Removal  chest  lesion 

Visualization  of  chest  

Chest  procedure 

Repair  diaphragm  laceration  

Repair  paraesophageal  hernia  .... 

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

Repair  of  diaphragm  hernia  

I  Repair  of  diaphragm  hernia  

Revision  of  diaphragm  

Resect  diaphragm,  simple 

Resect  diaphragm,  complex 

Diciphragm  surgery  procedure  .... 
Biopsy  of  lip 
Partial  excision  of  lip 
Partial  excision  of  lip 
\  Partial  excision  of  lip 
Reconstruct  lip  with  flap 
Reconstruct  lip  with  flap 
Partial  removal  of  lip 
Repair  lip 
Repair  lip 
Repair  lip 


Physician 

work 

RVUs  3 


17.00 
0.00 
2.64 
1.08 
1.37 
4.54 
1.50 
224 
2.24 
199 
6.00 
6.45 
7.46 
1288 
10.08 
3.75 
1.14 
6.43 
6.67 
6.07 
7.98 
5.91 
6.92 
14.14 
10  49 

10  83 
9.25 

1468 

16.59 

0.00 

8.24 

13  61 

1454 

10.03 

13.10 

4.89 

489 

12.95 

19.98 

13.23 

16.59 

1.29 

0.52 

4.45 

000 

6.10 

11  79 
13.62 
17.42 

5.61 

0.00 

13.19 

16.33 

95  00 

16.10 

15.41 

16.42 

13.32 

14.41 

13.37 

1200 

1750 

000 

1.22 

428 

4.70 

4.67 

7.55 

9.13 

540 

3.64 

4.26 

531 


Fully  im- 
plement- 
ed non- 
facillty  PE 
RVUs 


NA 

0.00 

NA 

4.64 

4.74 

NA 

NA 

NA 

NA 

4.88 

7.99 

NA 

NA 

NA 

NA 

3.15 

3.21 

NA 

NA 

NA 

NA 

NA 

NA 

r4A 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.77 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.63 

5.72 

6.75 

7.97 

NA 

NA 

7.35 

5.78 

7.08 

795 


Fully  m- 
plement- 
ed  facility 
PE  RVUs 


7.58 
0.00 
0.93 
0.44 
0.56 
2.45 
0.61 
0.88 
0.86 
265 
6.41 
5.40 
7.61 
9.72 
8.81 
2.63 
1.13 
555 
5.67 
4.51 
578 
6.09 
5.01 
9.47 
6.79 
6.54 
4.63 
6.50 
7.71 
0.00 
13.61 
16.25 
1682 
5.89 
847 
1.65 
1.75 
7.36 
11.57 
7.18 
9.67 
0.46 
0.19 
1.57 
0.00 
7.41 
9.31 
10.10 
11.29 
7.01 
0.00 
7.82 
8.41 
37.24 
9.59 
8.69 
8.45 
7.79 
7.97 
9.32 
7.62 
9.84 
0.00 
0.63 
572 
6.52 
7.15 
8.84 
9.60 
6.56 
5.18 
7.04 
7.95 


Mal- 
practice 
RVUs 


1.73 
0.00 
0.12 
0.03 
0.04 
0.25 
0.05 
0.08 
0.08 
0.15 
0.36 
0.51 
0.68 
1.58 
1.08 
0.28 
G6§p. 
.0.38 
0.52 
0.48 
0.63 
0.50 
0.69 
1.46 
0.97 
1.06 
0.89 
0.80 
1.32 
0.00 
0.60 
1.03 
1.10 
0.69 
0.90 
0.55 
0.50 
0.88 
1.50 
0.94 
1.60 
0.09 
0.04 
0.17 
0.00 
0.73 
1.46 
1.65 
2.10 
0.69 
0.00 
1.38 
1.68 
3.52 
1.83 
1.66 
1.83 
1.38 
1.52 
1.55 
1.35 
197 
0.00 
0.06 
0.31 
0.38 
0.42 
0.68 
0.82 
0.47 
0.31 
0.39 
0.48 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 

0.00 

NA 

5.75 

6.15 

NA 

NA 

NA 

NA 

7.02 

14.35 

NA 

NA 

NA 

NA 

7.18 

4.44 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

16.15 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

.NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

2.91 

10  31 
1183 
13.06 

NA 

NA 

13.22 

9.73 

11  73 
13.74 


Fully  im- 
plement- 
ed facility 
total 


26.31 

0.00 

3.69 

1.55 

1.97 

7.24 

2.16 

3.20 

318 

4.79 

12.77 

12.36 

15.75 

24.18 

19.97 

6.66 

2.36 

12.36 

12.86 

11.06 

14.39 

12.50 

12.62 

25.07 

18.25 

1843 

14.77 

21.98 

25.62 

0.00 

22.45 

30.89 

32.46 

16.61 

22.47 

7.09 

7.14 

21.19 

33.05 

21  35 

27  86 

1.84 

0.75 

6.19 

0.00 

14.24 

22.56 

25.37 

30.81 

13.31 

0.00 

22.39 

2642 

135.76 

27.52 

25.76 

26  70 

22.49 

23.90 

24.24 

20.97 

29.31 

0.00 

1.91 

10.31 

11.60 

12.24 

17.07 

19.55 

12.43 

9.13 

11.69 

13  74 


Global 


090 
YYY 
000 
XXX 
XXX 
010 
000 
XXX 
XXX 
010 
090 
090 
090 
090 
090 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
YYY 
090 
090 
090 
090 
090 

zzz 
zzz 

090 
090 
090 
090 
000 
000 
090 
YYY 
090 
090 
090 
090 
010 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS^  i 


MOD 


40700 
40701 
40702 
40720 
40761 
40799 
40800 
40801 
40804 
40805 
40806 
40808 
40810 
40812 
40814 
40816 
40818 
40819 
40820 
40830 
40831 
40840 
40842 
40643 
40844 
40845 
40899 
41000 
41005 
41006 
41007 
41008 
41009 
41010 
41015 
41016 
41017 
41018 
41100 
41105 
41108 
41110 
41112 
41113 
41114 
41115 
41116 
41120 
41130 
41135 
41140 
41145 
41150 
41153 
41155 
41250 
41251 
41252 
41500 
41510 
41520 
41599 
41800 
41805 
41806 
41820 
41821 
41822 
41823 
41625 
41826 
41827 
41828 


Descriptkxi 


Repair  cleft  lip/nasal 

Repair  cleft  lip/nasal 

Repair  cleft  lip/nasal 

Repair  cleft  lip/nasal 

Repair  cleft  lip/nasal  

Lip  surgery  pnxedure  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Removal,  foreign  body,  nwutti  .. 
Removal,  foreign  body,  moutt)  .. 

Inciskm  of  lip  fokJ  

Biopsy  of  mouth  leson  

Excision  of  nKHjth  lesion  

Excise/repair  mouth  lesion  

Excise/repair  mouth  lesion  

Excision  of  mouth  leskxi  

Excise  oral  mucosa  for  graft  

Excise  lip  or  cheek  foW  

Treatment  of  mouth  lesion  

Repair  mouth  laceration  

Repair  mouth  laceration 

Reconstruction  of  mouth 

Reconstruction  of  mouth  

Reconstruction  of  mouth  

Reconstruction  of  mouth  

Reconstruction  of  mouth  

Mouth  surgery  procedure  

Drainage  of  mooth  lesk>n  

Drainage  of  mouth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  nwuth  lesion  

Drainage  of  mouth  lesion  

Drainage  of  rnouth  lesion  

Incision  of  tongue  fold  

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion  

Drainage  of  nwuth  lesion , 

Drainage  of  mouth  lesion  

Biopsy  of  tongue  

Biopsy  oi  tongue  

Biopsy  of  fkxw  of  nxxjth 

Excision  of  tongue  leskjn  

Excision  of  tongue  lesion  

Excision  of  tongue  leskxi  

Excision  of  tongue  leskxi  

Excision  of  tongue  foW 

Excision  of  mouth  lesion  

Partial  removal  of  tongue  

Partial  removal  of  tongue  

Tongue  and  neck  surgery 

Removal  of  tongue  

Tongue  removal,  neck  surgery  . 

Tongue,  mouth,  jaw  surgery  

Tongue,  mouth,  neck  surgery  .... 

Tongue,  jaw.  &  neck  surgery  

Repair  tongue  laceration  

Repair  tongue  laceration 

Repair  tongue  laceratkxi  

Fixation  of  tongue 

Tongue  to  lip  surgery  

Reconstructkjn.  tongue  foW  

Tongue  and  mouth  surgery 

Drainage  of  gum  lesion  

Removal  foreign  body,  gum  

Removal  foreign  body,  jawtxxie  . 
Excisk)n.  gum,  each  quadrant .... 

Excision  of  gum  flap 

Excision  of  gum  lesion  

Excision  of  gum  leskxi  

Excision  of  gum  leskxi  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  leskxi  


Physician 
iwoiV 
RVUs? 


fad.rPE     5l'?'="«y 


RVUs 


PE  RVUs 


Mal- 

practk^ 

RVUs 


Fully  im- 
plement- 
ed r>on- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


12.79 ; 

15.85  : 
13.04  ; 
13.55  j 
14.72  I 
0.00 
1.17 
2.53 
1.24 
2.69 
0.31 
0.96 
1.31 
2.31 
342 
3.67 
241 
2.41 
1.28 
1.76 
2.46 
8.73 
8.73 
12.10 
16.01 
18  58 
0.00 
1  30 
1.26 
3.24 
3.10 
3  37 
3.59 
1.06 
396 
4.07 
4.07 
5.10 
1.63 
142 
1.05 
1.51 
2.73 
3.19 
8.47 
1.74 
244 
9.77 
11.15 
23  09 
25.50 
30.06 
23  04 
23  77 
27  72 
191 
2.27 
297 
3.71 
3.42 
2.73 
0.00 
1.17 
1.24  I 
2.69 
0  00  ' 
0.00  i 
2.31 
3.30  I 
131 
2.31 
342 
3.09 


NA 

NA 

NA 

NA 

NA  j 

0.00  I 

2.01  i 

2.52  { 

2.59  : 

3.27  ' 

0.89  I 

2.11, 

2.70 

2.95  I 

4.06 

4  32  I 

4.05  ] 

3.67 

2.38  I 

2.48  : 

2  72  i 

5.93 

5.90 

7.35 

9.01 

12.25 

0.00 

2.40 

233 

358 

378 

369 

365 

3.57 

4.05 

4.31 

4.26 

439 

2.67 

242 

2.38 

3.19 

3.56 

3:50 

NA 

2.69 

3.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.96 

312 

3.23 

NA 

NA 

306 

0.00 

1.96 

208 

2.54 

000 

0.00 

282 

3.54 

2.43 

266 

363 

3.07 


10  88 
14.66 
8.99 
12.89 
12.76 
000 
048 
198 
203 
2.85 
0.89 
211 
247 
2.93 
4.08 
432 
4.05 
3.48  I 
2.30 
2.48 

2  72  ' 
5  93  ! 
5.90  { 
7.35  i 

901 ; 

12.25  , 

0  00 
155  I 

1  62 

3  28  ; 
3.33  I 
322 
342 
3  57 
339' 
3.61 
3  46  ' 
3  8(7 

2  64  I 
2  42  I 
2  38 
263 
3.S6 
3.50 
6.59 
253 
337 
9.12 
9.76 

1663 

1739 

21.36 

17  64 

18.04 

20.44 

177 

1.68 

233 

4.43 

5.39 

3.06 

0.00 

1.43 

2.08 

2.54  I 

0.00  I 

000 

096 

3.23 

241 

2.66 

363 

247 


0.93 
1.36 
1.01 
131 
141 
0.00 
0  09  I 
0  18  . 
0.09 
0  17 
0  02 
007 
0.09  , 
0.17 
0.26! 
0  27  I 
0  14  ' 
017  I 
0  06 
0  14  : 
021 
0  79  : 
0.65 

0  84  I 
1.63  ; 

1  47 
000 
009 
009 
0  25  I 
0.22  I 
0  24  : 
0.25 
006 
029 
0.28 
032 
035 
012 
0  10 

0  08 
Oil 
0.20  I 
0.23  i 
0.64  I 
013 
0.17 
070 
081 
166 
185 
2.11 
167 

1  71 
2.02 
015 
018 
0.23 
0.26 
0.24 
0.19 
000 
009 
009 
0.22 
000 
000 
0.24 
0.29 
0.10 
0.17 
025 
022 


NA 

NA 

NA 

NA 

NA 

0  00 

3  27 

523 

392 

613 

122 

314 

410 

5  43 
776 
826 

6  60 
625 
374 
438 
539 

15.45 
15  28 
20  29 
26  65 
32  30 
000 

3  79 
368 

7  07 

7  10 
730 
749 

4  69 
830 
666 

8  65 
984 
4  42 
394 
351 
481 
6  49 
692 

NA 

456 

598 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

504 

557 

643 

NA 

NA 

598 

000 

322 

341 

545 

000 

000 

537 

7.13 

384 

514 

730 

638 


24  60 
31.87 
23  04 

27  75 

28  89 
000 

1  74 
4  69 
336 
571 
122 
3.14  i 

3  87 
541 
7  76 
626 

6  60  , 
606 
366 
438 
539 

15  45 
1558 

20  29 
26  65 
32  30 

000 
294 

2  97 
677 
665 
683 
726 

4  69 
764 
796 

7  85 
932 
439 

3  94 
351  . 

4  25 
6  49 

6  92 
15  70 

440 

596 

19  59 

21  72 

41  38 
44  74 
53  53 

42  35 

43  52 
5018 

383 
433 
553 
840 
9  05 
598 
0  00 
269 
3.41 
545 
000 
000 
3.53  I 
~  6.82  I 
3  82  I 

5  14  I 

7  30 
578 


Gk)t>al 


090 
090 
090 
090 
090 
YYY 
010 
010 
010 
010 
000 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
YYY 
010 
010 
010 
000 
000 
010 
090 
010 
010 
090 
010 


'  CPT  codes  arx)  descriptions  only  are  copyngtit  2001  Amercan  Medical  Association  AH  Rights  Reserved.  ApplicaMe  FARS/DFARS  App«y. 
'Copyright  1994  American  Oenial  Association  AJt  rights  reserved.  ^ 

'  'irxkcates  RVUs  are  not  used  »or  Medicare  paynent 


'  CPT  codes  and  descriptions  only  are  copynght  2001  American  Medical  Association  All  Rigtits  Reserved  Applicable  FARS/DFARS  Appty. 
'Copyngfit  1994  American  Dental  Associatkxi  AN  nghts  reserved. 
'♦Indicates  RVUs  are  not  used  for  Medicare  payment 
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cptv 

HCPCS* 


MOO 


'41830 
418S0 
41870 
41872 
41874 
41899 
42000 
42100 
42104 
42106 
42107 
42120 
42140 
42145 
42160 
42180 
42182 
42200 
42205 
42210 
42215 
42220 
42225 
42226 
42227 
42235 
42260 
42280 
42281 
42299 
42300 
42305 
42310 
42320 
42325 
42326 
42330 
42335 
42340 
42400 
42405 
42^08 
42409 
42410 
42415 
42420 
42425 
42426 
42440 
42450 
42500 
42505 
42507 
42508 
42509 
42510 
42550 
42600 
42650 
42660 
42665 
42699 
42700 
42720 
42725 
42800 
42802 
42804 
42806 
42808 
42809 
42810 
42815 


Status 


R 

R 

R 

R 

R 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  gum  tissue  

Treatment  of  gum  lesKX)  

Gum  graft  

Repair  gum 

Repair  tootti  socket  

Dental  surgery  procedure 

Drainage  moutti  roof  lesion 

Biopsy  roof  of  moutti  

Excision  lesion,  moutti  roof  

Excision  lesion,  mouth  root  

Excision  lesion,  nxjutti  roof 

Re(TX3we  palate/lesion 

Exosion  of  uvula  

Repair  palate,  pharynx/uvula  .... 

Treatment  moutti  roof  lesion  

Repair  palate  

Repair  palate  

Reconstruct  cleft  palate 

Reconstnjct  cleft  palate 

Reconstruct  cleft  palate 

Reconstruct  cleft  palate 

Reconstruct  ciett  palate 

Reconstnjct  cleft  palate 

Lengthening  of  palate 

Lengthening  of  palate 

Repair  palate  

Repair  nose  to  lip  fistula  

Preparation,  palate  mold  

Insertion,  palate  prosthesis  

Palate/uvula  surgery 

Drainage  of  salivary  gland  

Drainage  of  salivary  gland  

Drainage  ot  salivary  gland 

Drainage  of  salivary  gland  

Create  salivary  cyst  drain 

Create  salivary  cyst  drain 

Removal  of  salivary  stone  

Removal  of  salivary  stone 

Removal  of  salivary  stone 

Biopsy  of  salivary  gland  

Biopsy  of  salivary  gland  

Excision  of  salivary  cyst  

Drainage  of  salivary  cyst 

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  

Excise  parotid  gland'lesion  

Excise  parotid  gland/lesion  

Excise  parotid  gland/lesion  

Excise  submcWillary  gland  

Excise  sublingual  gland 

Repair  salivary  duct 

Repair  salivary  duct 

Parotid  duct  diversion 

Parotid  duct  diversion 

Parotid  duct  diversion 

ParoSd  duct  diversion 

Injecton  for  salivary  x-ray  

Closure  of  salivary  fistula  

Dilation  of  salivary  duct  

Dilation  of  salivary  duct 

Ligation  of  salivary  duct  

Salivary  surgery  procedure  

Drainage  of  tonsil  abscess 

Drainage  of  throat  abscess 

Drainage  of  throat  cibscess 

Biopsy  of  throat  

Biopsy  of  throat  

Btopsy  of  upper  nose/throat  .... 
Biopsy  of  upper  nose/throat  .... 

Excise  pharynx  leston  

Remove  pharynx  foreign  body 

Exasion  ot  neck  cyst 

ExctSKxi  of  r>eck  cyst 


Physician 

work 

RVUs  3 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


3.35 
0.00 
0.00 
259 
3.09 
0.00 
1.23 
1.31 
1.64 
210 
4.44 
6.17 
162 
8.05 
1.80 
2.50 
3.83 
12.00 
13.29 
14.50 
8.82 
702 
954 
10.01 
9.52 
7.87 
9.80 
1.54 
1.93 
0.00 
1.93 
6.07 
1.56 
2.35 
2.75 
3.78 
2.21 
3.31 
4.60 
0.78 
3.29 
4.54 
2.81 
9.34 
16  89 
19.59 
13  02 
2126 
697 
4.62 
430 
618 
6.11 
910 
11.54 
8.15 
1.25 
4.82 
0.77 
1.13 
2.53 
0.00 
1.62 
5.42 
10.72 
1.39 
154 
1.24 
1.58 
2.30 
1.81 
3.25 
7.07 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


3.39 
0.00 
0.00 
2.93 
2.86 
0.00 
2.52 
2.47 
2.58 
2.66 
4.26 
NA 
3.91 
NA 
3.25 
3.29 
3.10 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
6.43 
1.44 
1.57 
0.00 
2.65 
NA 
2.32 
2.79 
3.85 
3.33 
2.81 
3.71 
5.07 
2.52 
3.44 
4.71 
3.34 
NA 
NA 
1^ 
NA 
NA 
NA 
4.38 
514 
6.02 
NA 
NA 
NA 
NA 
12.45 
7.89 
1.13 
1.15 
3.03 
0.00 
330 
4.77 
NA 
3.09 
3.24 
3.04 
3.53 
5.00 
3.48 
5.66 
NA 


Mal- 
practice 
RVUs 


2.98 
0.00 
0.00 
2.93 
2.45 
0.00 
1.51 
2.47 
2.58 
2.66 
4.26 
6.19 
336 
7.59 
2.72 
2.25 
3.10 
9.78 
9.76 
11.47 
972 
6.85 
916 
9.96 
9.09 
5.93 
6.43 
0.60 
0.92 
0.00 
1.98 
5.38 
1.82 
2.15 
1.26 
1.51 
1.20 
3.71 
5.07 
0.40 
3.44 
4.71 
3.34 
8.20 
12.82 
14.46 
10.70 
15.44 
613 
4.38 
5.10 
6.02 
5.44 
8.40 
9.25 
7.27 
0.44 
5.61 
0.41 
1.15 
3.03 
0.00 
1.93 
4.77 
8.70 
2.63 
2.72 
2.56 
2.76 
3.17 
1.77 
4.61 
6.67 


'  CPT  codes  and  descnpfions  only  are  eopynght  2001  American  Medical  Association  All  Rights  Reserved.  ApplicaWe  FARS/DFARS  Apply. 
'Copyfignt  1 994  Amencar  Dental  Associatioo  All  ngms  resen/ed 
>  vindicates  RVUs  are  n«  used  to»  Medicare  payment 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


0.23 

0.00 

0.00 

0.18 

0.23 

0.00 

0.10 

0.10 

0.12 

0.16 

0.32 

0.44 

0.12 

0.56 

0.13 

0.19 

0.27 

0.97 

0.82 

1.24 

0.96 

0.41 

0.75 

0.73 

0.70 

0.49 

0.85 

0.12 

0.14 

0.00 

0.15 

0.46 

0.11 

0.17 

0.17 

0.34 

0.16 

0.23 

0.34 

0.06 

0.24 

0.34 

0.20 

0.77 

1.26 

1.45 

0.98 

1.57 

0.51 

0.34 

0.30 

0.44 

0.66 

0.64 

1.24 

0.57 

0.06 

0.34 

0.06 

0.07 

0.17 

0.00 

0.12 

0.39 

0.80 

0.10 

0.11 

0.09 

0.12 

0.17 

0.13 

0.25 

0.53 


Fully  Im- 
plement- 
ed facility 
total 


6.97 
0.00 
0.00 
5.70 
6.18 
0.00 
3.85 
3.88 
4.34 
4.92 
9.02 
NA 
5.65 
NA 
5.18 
5.98 
7.20 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
17.08 
3.10 
3.64 
0.00 
4.73 
NA 
3.99 
5.31 
6.77 
7.45 
5.18 
7.25 
10.01 
3.36 
6.97 
9.59 
6.35 
NA 
NA 
NA 
NA 
NA 
NA 
9.34 
9.74 
12.64 
NA 
NA 
NA 
NA 
13.76 
1305 
1.96 
2.35 
5.73 
000 
5.04 
10.58 
NA 
4.58 
4.89 
437 
5.23 
7.47 
542 
9.16 
NA 


6.56 
0.00 
0.00 
5.70 
5.77 
0.00 
2.84 
3.88 
4.34 
4.92 
9.02 
1280 
5.10 
16.20 
4.65 
4.94 
7.20 
22.75 
23.87 
27.21 
19.50 
14.28 
19.45 
20.70 
19.31 
14.29 
17.08 
2.26 
2.99 
0.00 
406 
11.91 
3.49 
4.67 
4.18 
5.63 
.3.57 
7.25 
10.01 
1.24 
6.97 
9.59 
6.35 
18.31 
30  97 
35.50 
24.70 
38.27 
13.61 
9.34 
9.70 
12.64 
12.21 
18.14 
22.03 
15.99 
1.75 
10.77 
124 
2.35 
5.73 
000 
3.67 
10.58 
20.22 
4.12 
4.37 
3.89 
4.46 
5.64 
3.71 
611 
14.27 


Gtobal 


010 
000 
000 
090 
090 
YYY 
010 
010 
010 
010 
090 
090 
090 
090 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
YYY 
010 
090 
010 
010 
090 
090 
010 
090 
090 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
000 
000 
090 
YYY 
010 
010 
090 
010 
010 
010 
010 
010 
010 
090 
090 


CPTV 
HCPCS2 


42820 
42821 
42825 
42826 
42830 
42831 
42835 
42836 
42842 
42844 
42845 
42860 
42870 
42890 
42892 
42894 
42900 
42950 
42953 
42955 
42960 
42961 
42962 
42970 
42971 
42972 
42999 
43020 
43030 
43045 
43100 
43101 
43107 
43108 
43112 
43113 
43116 
43117 
43118 
43121 
43122 
43123 
43124 
43130 
43135 
43200 
43202 
43204 
43205 
43215 
43216 
43217 
43219 
43220 
43226 
43227 
43228 
43231 
43232 
43234 
43235 
43239 
43240 
43241 
43242 
43243 
43244 
43245 
43246 
43247 
43248 
43249 
43250 


MOD 


Status 


Descriptkxi 


Remove  tonsils  and  adenoids  . 
Remove  tonsils  and  adenoids  . 

Removal  of  tonsils 

Removal  of  tonsils 

Removal  of  adenoids  

Removal  of  adenoids  

Renr)oval  of  adenoids  

Removal  of  aderK)ids  

Extensive  surgery  of  throat  

Extensive  surgery  of  throat  

Extensive  surgery  of  throat  

Excision  of  tonsil  tags  

Excision  of  lingual  tonsil 

Partial  removal  of  pharynx  

Revision  of  pharyngeal  walls  .. 
Revision  of  pharyngeal  walls  .. 

Repair  throat  wound 

Reconstruction  of  throat  

Repair  throat,  esophagus 

Surgical  opening  of  throat 

Control  throat  bleeding 

Control  throat  bleeding 

Control  throat  bleeding  

Control  nose/throat  t>leedlng  ... 
Control  nose/throat  t>teedlng  ... 
Control  nose/throat  bleeding  ... 

Throat  surgery  procedure 

Incision  of  esophagus  

Throat  muscle  surgery  

Incision  of  esophagus  

Excision  of  esoptiagus  lesion  .. 
Exciskxi  of  esophagus  lesion  .. 

Removal  of  esopfiagus  

Rerrtoval  of  esophagus  

Removal  of  esophagus  

Removal  of  esophagus  

Partial  renrwval  of  esophagus  . 
Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus  . 
Partial  removal  of  esopfiagus  . 
Parital  removal  of  esophagus  . 
Partial  renx)val  of  esophagus  . 

Removal  of  esophagus  

Removal  of  esophagus  pouch 
Removal  of  esophagus  pouch 

Esopfiagus  endoscopy  

Esophagus  endoscopy.  bk>psy 
Esophagus  endoscopy  &  Inject 
Esophagus  endoscopy/ligation 

Esophagus  endoscopy  

Esophagus  endoscopy/lesion  .. 

Esophagus  endoscopy 

Esophagus  endoscopy 

Esoph  endoscopy,  dilation  

Esoph  endoscopy,  dilation  

Esoph  endoscopy,  repair  

Esoph  endoscopy,  ablation  

Esoph  endoscopy  w/us  exam  . 
Esoph  endoscopy  w/us  fn  bx  .. 
Upper  Gl  endoscopy,  exam  .... 
Uppr  Gl  endoscopy,  diagnosis 
Upper  Gl  endoscopy,  biopsy  ... 
Esoph  endoscope  w/drain  cyst 
Upper  Gl  endoscopy  with  tube 
Uppr  Gl  endoscopy  w/us  fn  bx 
Upper  Gl  endoscopy  &  Inject  .. 
Upper  Gl  endoscopy/ligation  ... 
Operative  upper  Gl  endoscopy 

Place  gastrostomy  tutie 

Operative  upper  Gl  endoscopy 
Uppr  Gl  endoscopy/guide  wire 

Esoph  endoscopy,  dilation  

Upper  Gl  endoscopy/tumor  


Physician 

twoik 

RVUs  3 


3.91 

4.29 

3.42 

3.38 

2.57 

2.71 

2.30 

3.18 

8.76 

14.31 

24.29 

2.22 

5.40 

12.94 

15.83 

22.88 

525 

8.10 

8.96 

7.39 

2.33 

5.58 

7.14 

5.43 

6.21 

7.20 

0.00 

8.09 

7.69 

20.12 

9.19 

16  24 

40  00 

3419 

43.50 

3557 

31.22 

40.00 

33.20 

29.19 

40.00 

33  20 

27  32 

11.75 

16.10 

1.59 

1.89 

3.77 

3.79 

2.60 

2.40 

2.90 

2.80 

2.10 

2.34 

3.60 

3.77 

3.19 

4.48 

2.01 

2.39 

2.87 

6.86 

2.59 

7.31 

4.57 

5.05 

339 

4.33 

339 

3.15 

290 

3.20 


FuMy  im- 
plefTient- 
ed  non- 
facility  PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
792 
646 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.58 
638 
679 
NA 
NA 
2.64 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
pternent- 
ed  fadtity 
PERVUs 


4.02 

4.30 

3.74 

3.81 

2.51 

2.59 

3.20 

3.69 

7.96 

11.57 

18.00 

3.06 

618 

1103 

12.68 

17.38 

393 

760 

9.14 

6.55 

2.13 

5.30 

6.35 

3.99 

5.99 

5.73 

0.00 

677 

700 

11  14 

758 

8.84 

18.49 

16.39 

20.06 

1638 

16.49 

18.51 

15  76 

1508 

1805 

15  58 

1515 

905 

1009 

122 

1  15 

1.71 

171 

1.26 

1.20 

1.35 

1.43 

1.14 

1.21 

1.64 

1.77 

1.60 

2.15 

106 

1.23 

1.27 

297 

1.27 

264 

2.00 

2.18 

1.55 

1.84 

1.56 

149 

1.39 

148 


Mal- 
practice 
RVUs 


'  CPT  codes  and  descriptions  only  are  eopynght  2001  American  Medical  Association.  AH  Rights  Reserved  Applicatile  FARS/DFARS  Appty. 
'Copyngtit  1994  American  DenM  Association  AJI  hghts  reserved. 
'^Indicates  RVUs  are  not  used  for  Medicare  payment. 


0.28 
0.30 
0.24 
0.23 
018 
019 
017 
0.22 
0.61 
104 
176 
016 
038 
091 
1  14 
164 
039 
0.58 
073 
0.63 
0.17 
040 
0.51 
037 
0.45 
054 
000 
070 
060 
2.15 
079 
181 
329 
378 
367 
433 
262 
351 
3.56 
344 
3.27 
396 
295 
1.06 
185 
Oil 
012 
0.18 
017 
0.17 
0.15 
017 
0.16 
0.12 
0.12 
0.18 
0.25 
0.20 
026 
013 
013 
014 
036 
0.14 
0.29 
0.21 
0.21 
018 
0.24 
0.17 
015 
015 
0.17 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
962 
847 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
67a 
890 
980 
NA 
NA 
1024 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 

piernertt- 

ed  facility 

total 


Global 


8.21 
889 
740 
742 
5.26 
549 
5.67 
7.09 
17.33 
26  92 

44  05 
546 

1196 
2488 
29.65 
41.90 
957 
16  28 
1883 

14  57 
463 

1129 
1400 

979 
1265 
13  47 

000 
1556 

15  29 
3341 
17.56 
26  89 

61  78 
54  36 
67  23 
55.98 
52  33 

62  02 
52  52 
47  71 
61.32 
5274 

45  42 
21.86 
28  04 

292 
316 
566 
567 
403 
375 
442 
439 
336 
367 
542 
579 
499 
689 
320 
375 
4.28 

1019 
400 

10.24 
678 
744 
5.12 
641 
5.12 
479 
4  44 
4.85 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
010 
090 
090 
090 
O90 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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CPTV 
HCPCS' 


MOO 


432S1 
432S5 

43256 
43258 

43259 

43260 

43261 

43262 

43263 

43264 

43266 

43267 

43268 

43269 

43271 

43272 

43280 

43289 

43300 

43305 

43310 

43312 

43313 

43314 

43320 

43324 

43325 

43326 

43330 

43331 

43340 

43341 

43360 

43351 

43352 

43360 

43361 

43400 

43401 

43405 

43410 

43415 

43420 

43425 

43450 

43453 

43456 

43458 

43460 

43496 

43499 

43500 

43501 

43502 

43610 

43520 

43600 

43605 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43635 

43638 

43639 

43640 

43641 

43651 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Operative  upper  Gl  endoscopy  . 

Operative  upper  Gl  endoscopy  . 

Uppr  Gl  endoscopy  w  stent  

Operative  upper  Gl  endoscopy  . 

Endoscopic  ultrasound  exam  .... 

Endo  chotangiopancreatograph 

Endo  cholanglopancreatograph 

Endo  cholanglopancreatograph 

Er>do  cholangiopancreatograph 

Endo  ctwlangiopancreatograph 

Endo  ctiolangiopancreatograpli 

Endo  ctK>langk)pancreatograph 

Endo  ctKJiangiopancreatograpti 

Endo  ctrolangiopancreatograph 

Endo  cfiolangiopancrealograph 

Erxk)  ctiolan9iopancreatogrc^>h 

Laparoscopy.  fundoplasty  

Lapan3scope  proc.  esoph 

Repair  of  esophagus  

Repair  esophagus  and  fistula  ... 

Repair  of  esophagus 

Repair  esophagus  and  fistula  ... 

Esophagoplasty  congential  

Tractieo-esophagoplasty  coog  .. 

Fuse  esophagus  &  stomach  

Revise  esophagus  &  stomach  .. 
i  Revise  esophagus  &  stomach  .. 
I  Revise  esophagus  &  stomach  .. 

Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  intestine 

Fuse  esophagus  &  lntestir>e 

Surgical  opening,  esophagus  .... 

Surgical  opening,  esophagus  .... 

Surgical  opening,  esophagus  .... 

Gastrointestinal  repair  

Gastrointestinal  repair 

Ligate  esopt^gus  veins  

Esopfiagus  surgery  for  veins  ... 

Ligate/staple  esophagus  

Repair  esophagus  wound  

Repair  esophagus  wound  

Repair  esophagus  opening  

Repair  esophagus  opening  

Dilate  esophagus 

Dilate  esophagus 

Dilate  esophagus 

Dilate  esoptiagus 

Pressure  treatment  esophagus 

Free  jejunum  flap,  microvasc  ... 

Esophagus  surgery  procedure  . 

Surgical  opening  of  stomach  .... 

Surgical  repair  of  stomach  

Surgical  repair  of  stomach  

Surgical  opening  of  stomach  .... 

Incision  of  pyloric  muscle  

Biopsy  of  stomach  

Biopsy  of  stomach 

Excision  of  stomach  lesion 

Exosion  of  stomach  lesnn 

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach. 

Removal  of  stomach. 

Removal  of  stomach. 

Removal  of  stomach. 
Removal  of  stomach, 
RefTtoval  of  stomach. 
RenK>val  of  stomach. 
VagotocTty  &  pylorus  repair  . 
Vagotomy  &  pylorus  repair  . 
Laparoscopy.  vagus  nerve  . 


partial 
partial 
partial 
partial 
,  partial 
,  partial 
partial 
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Fultjf  im- 


ed  norv- 

faciMyPE 

RVUs 


3.70 
4.82 
4.60 
4.55 
4.89 
5.96 
6.27 
7.39 
7.29 
8.90 
10.02 
7.39 
7.39 
8.21 
7.39 
7.39 
17.25 
0.00 
9.14 
17.39 
25.39 
28.42 
45.28 
50.27 
19.93 
20.57 
20.06 
19.74 
19.77 
20.13 
19.61 
20.85 
15.78 
18.35 
15.26 
35.70 
40.50 
21.20 
22.09 
20.01 
13.47 
25.00 
14.35 
21.03 
1.38 
1.51 
2.57 
3.06 
3.80 
0.00 
0.00 
1105 
20.04 
23.13 
13.08 
9.99 
1.91 
11.98 
14.60 
17.84 
30.04 
30  73 
32  53 
22  59 
22.59 
2310 
25.12 
2.06 
29  00 
29.65 
17.02 
17.27 
10.15 


FuHy  im- 
plernent- 
ed  facility 
PERVUs 


NA 
MA 
1.66 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1.47 
NA 
NA 
NA 
NA 
0.00 
0.00 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


1.67 
1.97 
1.66 
1.99 
2.22 
2.50 
2.62 
3.03 
3.00 
3.58 
3.99 
3.04 
3.03 
3.33 
3.02 
3.04 
8.43 
0.00 
7.31 
12.84 
14.51 
17.45 
22.01 
24.07 
10.67 
9.79 
10.08 
10.33 
9.78 
11.41 
10.31 
11.17 
10.50 
10.91 
9.59 
17.43 
17.93 
10.46 
10.34 
9.45 
9.35 
12.50 
9.15 
1100 
0.63 
0.68 
1.07 
1.26 
1.54 
0.00 
0.00 
5.23 
8.86 
10.16 
7.50 
5.73 
105 
555 
6.85 
8.12 
12.89 
13.21 
13.79 
9.72 
9.73 
9.87 
10.84 
0.74 
12.13 
12.30 
7.72 
7.82 
4.71 


FuHy im- 
plement- 
ed  non- 
facility 
total 


0.19 

0.20 

0.23 

0.22 

0.22 

0.27 

0.29 

0.34 

0.28 

0.41 

0.42 

0.34 

0.34 

0.28 

0.34 

0.34 

1.76 

0.00 

0.85 

1.36 

3.18 

3.38 

5.43 

5.53 

1.59 

1.72 

1.65 

1.84 

1.52 

1.93 

1.53 

214 

1.15 

1.51 

1.28 

3.00 

3.52 

0.99 

1.73 

1.63 

1.15 

1.92 

0.86 

2.03 

0.07 

0.08 

0.14 

0.17 

0.21 

0.00 

0.00 

0.84 

1.55 

1.83 

090 

084 

0.11 

0.93 

1.14 

1.38 

2.29 

2.36 

2.48 

1.99 

2.00 

2.05 

2.18 

0.21 

2.24 

2.31 

1.51 

1.53 

1.03 


Fully  im- 

plernent- 

ed  facility 

total 


NA 
NA 

6.49 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

292 
NA 
NA 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


5.56 
6.99 
6.49 
6.76 
7.33 
8.73 
9.18 
10.76 
10.57 
12.89 
14.43 
10.77 
10.76 
11.82 
10.75 
10.77 
27.44 
0.00 
17.30 
31.59 
43.08 
49.25 
72.72 
79.87 
32.19 
32.08 
31.79 
31.91 
31.07 
33.47 
31.45 
34.16 
27.43 
30.77 
26.13 
56.13 
61.95 
32.65 
34.16 
31.09 
23.97 
39.42 
24  36 
34.06 
2.08 
2.27 
3.78 
4.49 
5.55 
0.00 
0.00 
17.12 
30.45 
35.12 
21.48 
16.56 
3.07 
18.46 
22.59 
27.34 
45  22 
46.30 
48.80 
34.30 
34.32 
35.02 
38.14 
3.01 
43.37 
44.26 
26.25 
26.62 
15.89 


Global 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090  , 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
090 
YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 


CPTV 
HCPCS2 


43652 
43653 
43659 
43750 
43752 
43760 
43761 
43800 
43810 
43820 
43825 
43830 
43831 
43832 
43840 
43842 
43843 
43846 
43847 
43848 
43850 
43855 
43860 
43865 
43870 
43880 
43999 
44005 
44010 
44015 
44020 
44021 
44025 
44050 
44055 
44100 
44110 
44111 
44120 
44121 
44125 
44126 
44127 
44128 
44130 
44132 
44133 
44135 
44136 
44139 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
44150 
44151 
44152 
44153 
44155 
44156 
44160 
44200 
44201 
44202 
44203 
44204 
44205 
44209 
44300 
44310 


MOD 


Status 


Deschption 


Laparoscopy.  vagus  nerve  .... 
Laparoscopy,  gastrostomy  .... 

Laparoscope  proc.  stom 

Place  gastrostomy  tut)e 

Nasal/orogastric  w/stent  

Change  gastrostomy  tube  

Reposition  gastrostomy  tut>e  . 

Reconstruction  of  pylorus 

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 

Race  gastrostomy  tube 

Place  gastrostomy  tut)e 

Place  gastrostomy  tut>e 

Repair  of  stomach  lesion  

Gastroplasty  for  obesity  

Gastroplasty  for  obesity  

Gastric  bypass  for  obesity 

Gastric  bypass  for  obesity 

Revision  gastroplasty  

Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 

Repair  stomach  opening  

Repair  stomach-txjwel  fistula 
Stomach  surgery  procedure  .. 
Freeing  of  tjowel  adf>esion  .... 

Incision  of  small  bowel  

Insert  needle  cath  bowel  

Explore  small  intestine  

Decompress  small  bowel  

Incision  of  large  bowel  

Reduce  bowel  obstnictlon 

Correct  malrotation  of  bowel  . 

Biopsy  of  bowel  

Excise  intestine  lesion(s) 

Excision  of  bowel  lesion(s)  .... 
Removal  of  snriall  intestine  .... 
Removal  of  small  intestine  ... 
Removal  of  small  intestine  ... 
Enterectomy  w/taper.  cong  .. 
Enterectomy  w/o  taper,  cong 
Enterectomy  cong,  add-on  .... 

Bowel  to  bowel  fusion  

Enterectomy,  cadaver  donor  . 

Enterectomy,  live  donor  

Intestine  transplant,  cadaver 

Intestine  transplant,  live  

Mobilization  of  colon 

Partial  renx>val  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  renraval  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Removal  of  colon  

Renrxjval  of  colon/ileosto«ny  .. 
Removal  of  colon/ileostomy  .. 
Removal  of  colon/ileostomy  .. 
Removal  of  colon/lleostonny  .. 
Removal  of  colon/ileostomy  .. 

Removal  of  colon  

Laparoscopy.  enterolysis 

Laparoscopy,  jejur>ostomy 

Lap  resect  s/intestlne  singi  .... 
Lap  resect  s/intestine.  addl  ... 

Laparo  partial  colectomy  

Lap  colectomy  part  w/Heum  .. 
Laparoscope  proc,  intestine  .. 

Open  bowel  to  skin  

Ileostomy/jeiunostomy 


Physician 

work 

RVUs» 


12.15 

7.73 

0.00 

4.49 

0.00 

1.10 

2.01 

13.69 

1465 

15.37 

19.22 

953 

7.84 

15.60 

15.56 

18.47 

18.65 

24  05 

26  92 

29.39 

24  72 
26.16 
25.00 
26.52 

969 

24.65 

0.00 

16.23 

12.52 

2.62 

13.99 

14.06 

14.28 

14.03 

22  00 

2.01 

11.81 

14.29 

17.00 

445 

17.54 

35.50 

41.00 

4.45 

14.49 

0.00 

0.00 

0.00 

0.00 

2.23 

2100 

19.51 

22  99 

2153 

26  42 
27.54 
20.71 
23.95 
26.88 

27  83 
30.59 
27.86 
30.79 
18  62 
14.44 

9.78 

22.04 

4.45 

25  08 
22.23 

000 
12.11 
15  95 


Fully  im- 
plefnent- 
ed  non- 
facility  PE 
RVUs 


NA 
NA 
0.00 
NA 
0.00 
1.47 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
I4A 
NA 
NA 
NA 
NA 
NA 
NA 
000 
000 
0.00 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 


Fully  Im- 
plernent- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
tacility 
total 


Fully  im- 
plement- 
ed facility 
total 


Global 


5.53 

437 

000 

272 

0.00 

0.46 

0.83 

6.60 

6.94 

7.15 

856 

5.06 

4.67 

7.66 

721 

11.24 

1125 

13  68 

15.28 

16.54 

10  42 
11.12 
10.58 

11  21 
522 

10.87 

0.00 

740 

648 

0.93 

656 

702 

665 

660 

9.51 

1.09 

5.84 

710 

767 

160 

7.86 

18.03 

20.56 

178 

678 

000 

000 

000 

000 

0.80 

9.53 

1193 

13.14 

11.75 

11.90 

15.41 

1015 

14.08 

15.74 

17  01 

16  64 

15.28 

17.86 

865 

6.79 

5.16 

9.82 

1.60 

1046 

931 

000 

679 

1050 


125 

0  78 
000 
033 
000 
007 
010 
107 
1.10 

1  18 
1.50 
069 
081 
1.13 
1.20 
151 
153 
196 
2.14 
239 
197 
201 
2.03 
215 
0.71 
194 

0  00  '■ 
139  ! 
1.05 
025 
1.20 
1.18 
121 

1  15 
132 
0.12 
1.00 
1.22 
1.46 
045 
1.49 
036 
0.41 
045 
1.23 
000 
000 
000 
000 
0.21 
183 
1.95 
202 
1.89 
2.22  I 
2.20 

1  74 
205 
197 
236 
233 
226 
219 
1.55 
146 
097 
216 
045 
183 
155 
000 
088 
1  13 


NA 
NA 
0.00 
NA 
000 
264 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 
NA 

NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
NA 
NA 
NA 
NA 
fM 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 


(- 

18  93 

12.88 
000 
754 
0  00  ! 
1.63  i 
2  94  ' 

21  36 

22  69  I 

23  70  • 
29  28  I 
15.28 
13.32  I 

24  39 
2397 
3122 
3143 
39  69 
44  34 

48  32  I 
37  11  ' 
39  29  ' 
37  61 

39  86 
15  62  ; 
37  46 

000  . 

25  02 

20  05  I 
380 

2175 
2228 
2214 

21  78 
32  83 

322 
1865 
2261 
2613 

650 

26  89 
53  89 
61.97 

6^ 

22  50 
000 
0.00 
000 
0.00 
324 

32  36 
33.39 
3815 
3517 

40  54 
4515 

32  60 
40  08 
44  59 
47  20 

49  56 
45.40  I 
50.84 
28  82  I 
22  69  ! 
1591 
34  02 

650 
37  37 

33  09 
000 

1978 

27  58 


090 
090 
YYY 
010 
XXX 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
000 
090 
090 
090 
ZZZ 
090 
090 
090 
ZZZ 
090 
XXX 
XXX 
XXX 
XXX 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
YYY 
090 
090 
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CPTV 
HCPCS2 


MOO 


44312 

44314 

44316 

44320 

44322 

44340 

44345 

44346 

44360 

44361 

44363 

44364 

44365 

44366 

44369 

44370 

44372 

44373 

44376 

44377 

44378 

44379 

44360 

44382 

44383 

44385 

44386 

44388 

44389 

44390 

44391 

44392 

44393 

44394 

44397 

44500 

44602 

44603 

44604 

44605 

44615 

44620 

4462S 

44626 


Status 


44650 

44660 

44661 

44680 

44700 

44799 

44800 

44820 

44850 

44899 

44900 

44901 

44950 

44955 

44960 

44970 

44979 

45000 

45005 

45020 

45100 

45106 

45110 

45111 

45112 

45113 

45114 

45116 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Revision  of  ileostomy  

Revision  of  ileostomy  

Devise  bowel  pouch  

Colostomy 

Colostomy  witti  biopsies 

Revision  of  colostomy  

Revision  of  cotostomy  

Revision  of  cotostomy  

Small  bowel  endoscopy  

Small  tx>wel  endoscopy/biopsy 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  tMwel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/stent ... 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Small  bowel  endoscopy/biopsy 

Small  bowel  endoscopy  

S  txjwel  endoscope  w/stent  ....; 

Small  bowel  endoscopy  

Small  bowel  endoscopy  

Ileoscopy  w/stent 

Endoscopy  of  bowel  poucfi  

Endoscopy,  bowel  poucfi/lxop  . 

Colon  endoscopy 

Colonoscopy  witti  btopsy 

Colonoscopy  for  foreign  body  .. 

Colonoscopy  for  bleeding 

Colonoscopy  &  polypectomy  .... 
Cotorxjscopy.  lesion  removal  ... 

ColorK>scopy  w/snare  

CdOfKJSCopy  w  stent 

Intro,  gastrointestinal  tvlbe 

Suture,  small  Intestirfe 

Suture,  small  intestlrw 

Suture,  large  intestine  

Repair  of  txiwel  lesion 

Intestinal  stricturoplasty  

Repair  bowel  opening  , 

Repair  bowel  openir»g  

Repair  tx)wel  opening  

Repair  bowel-skin  fistula  

Repair  bowel  fistula 

Repair  t>owel-bladder  fistula  ...., 

Repair  bowel-bladder  fistula  .... 

Surgical  revision,  intestine  

Suspend  bowel  w/prosthesis  ... 

Intestine  surgery  procedure  .... 

Excision  of  twwel  poucfi  

Excision  of  mesentery  lesion  .. 

Repair  of  mesentery 

Bowel  surgery  procedure  

Drain  app  abscess,  open  

Drain  app  at>scess.  percut  

Appendectomy 

Appendectomy  add-on  

Appendectomy 

Laparoscopy.  appendectomy  .. 

Laparoscope  proc,  app  

Drainage  of  pelvic  abscess 

Drainage  of  rectal  abscess  

Drainage  of  rectal  abscess  

Biopsy  of  rectum  

Removal  of  anorectal  lesion  .... 

Removal  of  rectum  

Partial  removal  of  rectum  

Removal  of  rectum  

Partial  proctectomy 

Partial  removal  of  rectum  

Partial  removal  of  rectum  


Ptiysidan 

wort< 

RVUs  3 


Fulty  im- 

pternent- 

ed  non- 

facltity  PE 

RVUs 


8.02 
15.05 
21.09 
17.64 
11.98 
7.72 
15.43 
16.99 
2.59 
2.87 
3.50 
3.74 
3.31 
4.41 
4.52 
4.80 
4.41 
3.50 
5.26 
5.53 
7.13 
7.47 
1.05 
1.27 
3.26 
1.82 
2.12 
2.82 
3.13 
3.83 
4.32 
3.82 
4.84 
4.43 
4.71 
0.49 
16.03 
18.66 
16.03 
19.53 
15.93 
12.20 
15.05 
25.36 
21.65 
22.57 
21.36 
24.81 
15.40 
16.11 
0.00 
11.23 
12.09 
10.74 
0.00 
1014 
3.38 
10.00 
1.53 
12.34 
8.70 
0.00 
4.52 
1.99 
472 
3.68 
4.76 
28.00 
16.48 
X.54 
X.58 
27.32 
24.58 


Fully  im- 
pletnent- 
ed  facility 
PERVUs 


NA 

MA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.74 

NA 

NA 

NA 

NA 

NA 

267 

NA 

NA 

1.16 

5.26 

6.98 

6.91 

7.62 

6.68 

6.04 

8.21 

8.45 

7.71 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

UA 

NA 

NA 

1^ 

0.00 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 
NA 
NA 

0.00 
NA 

4.58 
NA 

4.66 

6.40 
NA 
NA 
NA 
NA 
NA 
NA 


Mal- 
practice 
RVUs 


5.25 
10.37 
13.77 
12.13 
10.41 
4.86 
8.34 
8.91 
1.39 
1.50 
1.71 
1.80 
1.68 
2.05 
2.05 
1.74 
2.04 
1.60 
2.36 
2.47 
306 
2.67 
0.79 
0.90 
1.16 
0.95 
1.09 
1.42 
1.55 
1.80 
1.78 
1.79 
2.19 
2.04 
2.10 
0.37 
7.34 
8.25 
7.35 
8.94 
7.32 
5.81 
6.86 
10.60 
970 
10.01 
9.51 
10.73 
7.47 
7.57 
0.00 
5.61 
5.98 
5.41 
0.00 
5.96 
5.01 
5.31 
0.57 
6.50 
4.21 
0.00 
3.80 
1.62 
4.21 
2.12 
2.95 
13.26 
8.78 
13.70 
13.39 
12.61 
11.58 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.54 

0.99 

1.41 

1.28 

1.18 

0.56 

1.11 

1.20 

0.14 

0.15 

0.19 

0.21 

0.18 

0.22 

0.23 

0.21 

0.27 

0.19 

0.29 

0.28 

0.37 

0.38 

0.08 

0.09 

0.13 

0.12 

015 

0.18 

0.18 

0.22 

0.23 

0.23 

0.27 

0.26 

0.28 

0.02 

1.07 

1.39 

1.42 

1.54 

1.39 

1.05 

1.30 

2.19 

146 

1.49 

1.14 

1.53 

1.37 

1.21 

0.00 

1.11 

1.03 

0.99 

0.00 

0.84 

0.17 

0.88 

0.16 

1.09 

0.88 

0.00 

0.37 

0.18 

0.41 

0.33 

0.46 

2.26 

1.60 

2.35 

2.13 

2.28 

2.00 


Fully  im- 
plement- 
ed fadiity 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
1^ 
6.75 
NA 
NA 
NA 
NA 
NA 
10.52 
NA 
NA 
455 
7.20 
9.25 
9.91 
10.93 
10.73 
10.59 
12.26 
13.56 
12.40 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
6.75 
NA 
8.87 
11.62 
NA 
NA 
NA 
NA 
NA 
NA 


13.81 
26.41 
36.27 
31.05 
23.57 
13.14 
24.88 
27.10 
4.12 
4  52 
5.40 
5.75 
5.17 
6.68 
6.80 
6.75 
6.72 
5.49 
7.91 
8.28 
10.56 
10.52 
1.92 
2.26 
4.55 
2.89 
3.36 
4.42 
4.86 
5.85 
6.33 
5.84 
7.30 
6.73 
7.09 
0.88 
24.44 
28.30 
24.80 
30.01 
24.64 
19.06 
23.21 
38.15 
32.81 
34.07 
32.01 
37.07 
24.24 
24.89 
000 
17.95 
19.10 
17.14 
0.00 
16.94 
8.56 
16.19 
2.26 
19.93 
13.79 
0.00 
8.69 
3.79 
9.34 
6.13 
8.17 
43.52 
26.86 
46.59 
46.10 
42.21 
38.16 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
YYY 
090 
000 
090 
2ZZ 
090 
090 
YYY 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 


CPTV 
HCPCS* 


45119 
45120 
45121 
45123 
45126 
45130 
45135 
45136 
45150 
45160 
45170 
45190 
45300 
45303 
45305 
45307 
45308 
45309 
45315 
45317 
45320 
45321 
45327 
45330 
45331 
45332 
45333 
45334 
45337 
45338 
45339 
45341 
45342 
45345 
45355 
45378 
45378 
45379 
45380 
45382 
45383 
45384 
45385 
45387 
45500 
45505 
45520 
45540 
45541 
45550 
45560 
45562 
45563 
45800 
45805 
45820 
45825 
45900 
45905 
45910 
45915 
4o999 
46020 
46030 
46040 
46045 
46050 
46060 
46070 
46080 
46063 
46200 
46210 


MOD 


53 


Status 


Description 


Remove  rectum  w/reservoir  .... 

Removal  of  rectum  

Removal  of  rectum  and  colon  . 

Partial  proctectomy 

Pelvic  exenteration  

Excision  of  rectal  prolapse  ...... 

Excision  of  rectal  prolapse  ....... 

Excise  Ileoanal  reservoir  

Excision  of  rectal  stricture 

Exdsion  of  rectal  lesion  

Exdsion  of  rectal  lesion  

OestnKtion.  rectal  tumor 

Proctosigmoidoscopy  dx  

Proctosigmoidoscopy  dilate 

Protosigmoidoscopy  w/bx 

Protosigmoidoscopy  fb  

Protosigmoidoscopy  removal  .. 
Protosigmoidoscopy  removal  .. 
Protosigmoidoscopy  removal  .. 

Protosigmoidoscopy  bleed  

Protosigmokloscopy  ablate  

Protosigmoidoscopy  volvul  

Proctosigmoidoscopy  w/stent  .. 

Diagnostic  sigmoidoscopy 

SigmoKfoscopy  and  biopsy  

Sigmoidoscopy  w/fb  renwval  .. 
Sigmoidoscopy  &  polypectomy 
Sigmoidoscopy  for  bleeding  .... 
Sigmoidoscopy  &  decompress 
SigmoKJoscpy  wAumr  remove  . 
Sigmoidoscopy  w/ablate  tumr  . 
Sigmoidoscopy  w/uttrasound  ... 
Sigmoidoscopy  w/us  guide  bx  . 

Sigmodoscopy  w/stent  

Surgical  colonoscopy  

Diagnostic  colonoscopy 

Diagnostic  colonoscopy 

Colonoscopy  w/Tb  renwval  ...... 

Colonoscopy  and  biopsy 

Cdonoscopy/contn^l  bleeding  . 
Lesion  removal  cotonoscopy  ... 
Lesion  remove  colonoscopy  .... 
Lesion  removal  colonoscopy  ... 

Colonoscopy  w/stent  

Repair  of  rectum 

Repair  of  rectum 

Treatment  of  rectal  protapsa  ... 

Correct  rectal  prolapse 

Correct  rectal  prolapse 

Repair  rectum/remove  sigmoid 

Repair  of  rectocele  

Exploration/repair  of  rectum  .... 
Exploration/repair  o(  rectum  .... 

Re^ir  rect/t>ladder  fistula  

Repair  fistula  w/cotostomy  

Repair  rectourethral  fistula 

Repair  fistula  w/coloetomy  

Reduction  of  rectal  prolapse  ... 

Dilation  of  anal  spfiincter 

Dilation  of  rectal  narro«ving  

Remove  rectal  otjstruction  

Rectum  surgery  procedure 

Placement  o(  seton  

Removal  of  rectal  marker 

Incision  of  rectal  abscess 

Indsion  of  rectal  abscess 

Incision  of  anal  abscess 

Incision  of  rectal  abscess 

Indsion  of  anal  septum  

Incision  of  anal  sphincter  

Indse  external  hemorrtiold 

Removal  of  anal  fissure  

Removal  of  anal  crypt  


Ptiysidan 

work 

RVUs  3 

Fully  im- 
ptefnont- 

6d  IKMV 

faculty  PE 
RVlJs 

FuHy  im- 
plement- 
ed  facility 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 

plefnent- 

ed  non- 

(adlity 

total 

Fully  im- 
plement- 
ed facility 
total 

GlOtMl 

30.84 

NA 

13.25 

213 

NA 

46  22 

090 

24.60 

NA 

11.63 

228 

NA 

38.51 

090 

27.04 

NA 

1253 

266 

NA 

42  23 

090 

16.71 

NA 

8^1 

1.04 

NA 

25  96 

090 

45.16 

NA 

19.12 

3.23 

NA 

67.51 

090 

16.44 

NA 

7.80 

1.12 

NA 

25  36 

090 

19.28 

NA 

9.10 

152 

NA 

29  90 

090 

27.30 

NA 

1266 

219 

NA 

4215 

090 

567 

5.89 

3.19 

046 

1202 

932 

090 

15.32 

NA 

7.14 

1.07 

NA 

2353 

090 

11.49 

NA 

589 

0.89 

NA 

1857 

090 

9.74 

NA 

5.33 

076 

NA 

15.83 

090 

0.38 

1.34 

0.23 

0.05 

1.77 

0.68 

000 

0.44 

1.55 

0.27 

0.06 

2.05 

0.77 

000 

1.01 

1.64 

0.46 

0.09 

274 

1.56 

000 

0.94 

2.68 

0.44 

0.15 

377 

153 

000 

0.83 

1.59 

0.39 

0.13 

255 

135 

000 

2.01 

243 

0.81 

0.17 

4.61 

299 

000 

1.40 

284 

0.60 

0.20 

444 

220 

000 

1.50 

1.94 

0.63 

0.20 

3.64 

233 

000 

1.58 

1.88 

068 

0.20 

366 

246 

000 

1.17 

NA 

0.52 

0.17 

NA 

1.86 

000 

1.65 

NA 

0.89 

010 

NA 

264 

000 

0.96 

1.92 

0.53 

0.05 

293 

1.54 

000 

1.15 

238 

0.54 

0.07 

3.60 

1,76 

000 

1.79 

4.36 

076 

0.11 

6^ 

266 

000 

1.79 

3.93 

0.77 

012 

584 

2.68 

000 

2.73 

NA 

1.12 

0.16 

NA 

401 

000 

2.36 

NA 

0.97 

0.15 

NA 

348 

000 

2.34 

4.75 

0.97 

0.15 

7.24 

346 

000 

314 

362 

1.27 

0.17 

693 

458 

000 

2.60 

NA 

1.40 

0.20 

NA 

450 

000 

4.06 

NA 

1.85 

023 

NA 

6.14 

000 

2.92 

NA 

1.44 

015 

NA 

4.51 

000 

3.52 

NA 

1.28 

0.26 

NA 

506 

000 

3.70 

8.79 

1.77 

0.20 

1269 

567 

000 

0.96 

1.92 

0.53 

0.06 

2.93 

1.54 

000 

4.69 

8.25 

213 

0.25 

13.19 

707 

000 

4.44 

9.28 

2.05 

0.21 

13  93 

6.70 

000 

5.69 

10.32 

2.29 

0.27 

16.28 

825 

000 

5.87 

10.01 

2.56 

0.32 

16.20 

875 

000 

4.70 

9.74 

2.14 

0.24 

14.68 

706 

000 

5.31 

10.19 

2.36 

0.28 

15.78 

795 

000 

5.91 

NA 

2.57 

0.33 

NA 

881 

000 

7.29 

NA 

424 

0.56 

NA 

12.09 

090 

7.58 

NA 

3.86 

0.50 

NA 

11.94 

090 

0.55 

0.77 

0.20 

0.04 

1.36 

079 

000 

16.27 

NA 

8.18 

1.17 

NA 

25.62 

090 

13.40 

NA 

7.03 

0.88 

NA 

21.31 

090 

23.00 

NA 

10.40 

1.58 

NA 

34.98 

090 

10.58 

NA 

6.12 

0.73 

HA 

1743 

090 

15.38 

NA 

7.52 

1.15 

NA 

24.06 

090 

23.47 

NA 

11.34 

1.84 

NA 

36.65 

090 

17.77 

NA 

8.23 

1.14 

NA 

27.14 

090 

20.78 

NA 

10.72 

1.47 

NA 

32.97 

090 

18.48 

NA 

8.55 

1.17 

NA 

2850 

090 

21.25 

NA 

10.57 

0.97 

NA 

32  79 

090 

2.61 

NA 

1.04 

0.17 

NA 

3.82 

010 

2.30 

12.19 

0.96 

0.14 

14.63 

3.40 

010 

2.80 

17.62 

1.15 

0.14 

20.56 

409 

010 

3.14 

489 

1  16 

0.17 

8.20 

4.47 

010 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

2.90 

3.09 

2.36 

0.22 

6.21 

5.48 

010 

1.23 

2.90 

1.22 

0.11 

424 

2.56 

010 

4.96 

5.57 

3.15 

0.48 

11.01 

859 

090 

4.32 

NA 

288 

040 

NA 

7.60 

090 

1.19 

3.68 

1.37 

0.11 

4.98 

2.67 

010 

5.69 

NA 

3.83 

0.52 

NA 

10.04 

090 

2.71 

NA 

2.54 

0.27 

NA 

552 

090 

2.49 

3.81 

1.66 

0.23 

653 

4.37 

010 

1.40 

478 

1.59 

0.12 

6.30 

3.11 

010 

342 

4.01 

2.42 

0.30 

7.73 

614 

090 

2.67 

5.12 

2.17 

0.26 

8.05 

510 

090 

'  CPT  codM  and  dasoytions  only  art  copynghl  2001  Anwican  Mediae  Assooatnn.  Al  Rights  Rasaned.  Aoplicabia  FARS/OFARS  Apply. 
'Copyright  1994  Amancan  Dental  /ksEoaation  All  rights  rasarvad. 
'  ♦Imacjlas  RVUs  are  not  used  lor  Medicare  payment. 


'  CPT  codes  and  daschptions  onty  are  copyngm  2001  Amartcwi  Madtoai  Aaaodatton.  Al  Righis  Rasamad,  AppHciM  FARS/DFARS  Apply. 
^Copyright  1994  Ainacican  Damal  Association  M  rights  raearvad. 
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CPTV 
HCPCS2 

MOD 

-    ■ 
Status 

Description 

Physician 

worV 

RVUs  3 

Fully  im- 

ptement- 

ednon- 

fadNtyPE 

RVUs 

Fully  im- 

ed  facility 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

46211 



A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

R 

Rem 
ReiT 
Uga 
Rerr 
Herr 
HefT 
Rerr 
Rerr 
HefT 
Rerr 
Rerr 
Rerr 
Rerr 
Rerr 
Rerr 
Rep 
Rerr 
lnje< 
Diag 
kna 
Anoj 
Ana 
ArKX 
Ano 
Ano 
Ana 
Ano 
Rep 
Rep 
Rep 
Rep 
Con 
Con 
Con 
Rep 
Rep 
Rep 
Rep 
Rep 
Rep 
Rec 
Ren 
Rep 
Rep 
ImpI 
Des 
Oes 
Cry( 
lasi 
Exc 
Oea 
Des 
Des 
Dea 
Cryi 
Cry 
Trei 
Tre 
Lig< 
Ligj 
Am 
Ne< 
Ne< 
Op< 
Per 
Inje 
We 
Par 
Ext 
Par 
Par 
Re< 
IPai 

Kjvai  of  anal  crypts  

4.25 
1.56 
2.04 
2.57 
3.89 
4.60 
5.40 
5.73 
6.37 
7.08 
7.50 
3.72 
4.56 
5.96 
4.09 
7.13 
1.61 
1.61 
0.50 
1.31 
0.81 
1.51 
1.32 
1.81 
2.34 
2.01 
2.68 
9.13 
6.90 
7.20 
15.07 
26.75 
32.17 
30.00 
35.80 
52.63 
58.22 
64.21 
10.25 
8.77 
8.29 
2.20 
14.43 
13.84 
12.71 
1.91 
1.86 
1.86 
1.86 
1.86 
2.76 
3.51 
2.43 
3.69 
2.69 
4.66 
2.32 
2.04 
1.84 
2.58 
0.00 
1.90 
1.90 
16.01 
3.70 
15.11 
11.67 
35.50 
55.13 
49.19 
53.35 
0.00 
39.15 

4.97 

1.32 

1.80 

4.38 

5.59 

6.45 

NA 

NA 

NA 

NA 

NA 

5.23 

4.65 

NA 

4.28 

NA 

4.00 

2.89 

0.82 

0.99 

0.87 

1.81 

1.46 

2.07 

2.65 

1.90 

1.76 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.36 

NA 

NA 

NA 

3.52 

3.81 

3.24 

5.32 

3.96 

4.81 

6.62 

4.60 

6.67 

4.51 

6.22 

3.47 

2.84 

4.04 

5.40 

0.00 

836 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

3.10 
0.56 
1.12 
1.69 
2.71 
2.96 
3.12 
3.30 
4.04 
4.19 
4.35 
2.65 
2.85 
3.83 
2.69 
4.25 
1.57 
0.58 
0.15 
0.47 
0.29 
0.49 
0.48 
0.65 
0.85 
0.71 
0.96 
4.78 
4.53 
4.46 
8.05 
12.25 
15.49 
14.61 
18.31 
22.78 
2719 
29.58 
5.79 
6.14 
4.13 
1.43 
7.07 
6.87 
608 
0.74 
1.48 
1.68 
1.62 
1.46 
1.77 
3.77 
0.87 
3.58 
1.72 
3.27 
0.83 
0.71 
2.29 
2.61 
0.00 
0.67 
0.68 
9.60 
4.61 
8.23 
6.50 
17.02 
24.11 
22.12 
23.49 
0.00 
13.91 

0.37 
0.14 
0.12 
0.22 
0.43 
5.51 
0.59 
0.64 
0.68 
0.70 
0.76 
0.36 
0.40 
0.50 
0.34 
0.60 
0.14 
0.12 
0.04 
0.09 
0.07 
0.13 
0.12 
0.15 
0.18 
0.14 
0.23 
0.56 
073 
0.76 
1.30 
2.03 
2.64 
199 
2.63 
2.27 
2.51 
2.77 
0.69 
0.78 
0.58 
0.12 
0.86 
0.84 
0.71 
0.13 
.    0.14 
0.09 
0.16 
0.17 
0.20 
0.26 
0.17 
0.30 
0.12 
0.4C 
0.17 
0.14 
0.17 
0.22 
0.00 
0.09 
0.18 
0.65 
0.17 
0.86 
0.75 
2.29 
3.60 
3.18 
3.47 
0.00 
3.96 

9.59 

3.02 

3.96 

7.17 

9.91 

11.56 

NA 

NA 

NA 

NA 

NA 

9.31 

9.61 

NA 

8.71 

NA 

5.75 

4.62 

1.36 

2.39 

1.75 

3.45 

2.90 

4.03 

5.17 

4.05 

4.67 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

7.68 

NA 

NA 

NA 

5.56 

5.81 

5.19 

7.34 

5.99 

7.77 

10.39 

7.20 

10.66 

7.32 

11.28 

5.96 

5.02 

6.05 

8.20 

0.00 

10.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

7.72 

2.26 

3.28 

4.48 

7.03 

8.07 

9.11 

9.67 

11.09 

11.97 

12.61 

6.73 

7.81 

10.31 

7.12 

11.98 

3.32 

2.31 

0.69 

1.87 

1.17 

2.13 

1.92 

2.61 

3.37 

2.86 

3.87 

14.47 

12.16 

12.42 

24.42 

41.03 

50.30 

46.60 

56.74 

77.68 

87.92 

96.56 

16.73 

15.69 

13.00 

3.75 

22.36 

21.55 

19.50 

2.78 

3.48 

3.63 

3.64 

3.49 

4.73 

7.54 

3.47 

7.57 

4.53 

8.33 

3.32 

2.89 

4.30 

5.41 

0.00 

2.66 

2.76 

26.26 

8.48 

24.20 

18.92 

54.81 

82.84 

74.49 

80.31 

0.00 

57.04 

090 

46220 
46221 
46230 
46K0 
462S6 
462S7 

010 

bon  of  hemontioid^s)              

010 

KJval  of  anal  tat)s  

010 

Kjrrhotdectomy  

KXTtiotdectomy  

iove  herrxjrrtioids  &  fissure 

090 
090 
090 

462S8 

tove  hemorrtioids  &  fistula   

090 

46260 
46261 

Kjrrtioidectomy 

kove  hemorrhoids  &  fissure    

090 
090 

46262 

090 

46270 

loval  of  anal  fistula 

090 

46275 

wval  of  anal  fistula       

090 

46260 

koval  of  anai  fistula         

090 

46285 

KJval  of  ar«l  fistula       

090 

46288 

air  anal  fistula     

090 

46320 

toval  of  henx>ntK)td  dot   

010 

46600 

rtion  into  henx)rTtK)id(s) 

010 

46800 

nostic  anoscoDv                    

000 

46804 

48608 

Bcopy  and  dilation 

scoDv  and  bK)OSv  

000 
000 

4660B 

scoDv/remove  for  bodv     

000 

46610 
46611 
46612 
46614 

Bcopy/remove  lesion  

BCopy 

BCopy/  remove  lesions  

BcoDv/control  bleedina  

000 
000 
000 
000 

46615 
46700 

scopy  

air  of  anal  stricture 

000 
090 

46705 

air  of  anal  stricture 

090 

46715 

air  of  anovaginal  fistula 

090 

46716 

air  of  anovaginal  fistula 

090 

467X 

struction  of  absent  anus  

090 

46735 

struction  of  at)sent  anus        

090 

48740 

struction  of  at)sent  anus  

090 

46742 
-^    46744 

air  of  imperforated  anus  

air  of  cioacal  arxKnalv            

090 
090 

46746 

air  of  cioacal  anomaly 

090 

46748 

air  of  cioacal  anomalv  

090 

46750 

air  of  anal  sphirKter   

090 

48751 

air  of  anal  sohirx^er          

090 

46753 
48754 
46760 

onstruction  of  anus  

noval  of  suture  from  anus 

air  of  anal  sptiincter   

090 
010. 
090 

48761 

air  of  arwl  sptiincter  

090 

46762 

lant  artificial  spfiincter 

090 

46800 

truction  anal  lesion(s) 

010 

46810 

truction  anal  lesion(s) 

010 

48916 

Qsuroerv  anal  lesion(s)        

010 

46917' 

010 

46822 

isioo  of  anal  les»on(s) 

010 

46824 

(truction  anal  lesion{s)  

010 

46834 

Iructioo  of  hemorrtwids 

090 

46935 

itruction  of  hemorrtroids 

010 

46836 

ttruction  of  hemorrtioids 

090 

46837 

010 

"    46836 

Dtf>erapy  of  rectal  lesion  

090 

46940 

atment  of  ar»al  fissure  

010 

46942 
46945 

atment  of  anal  f  ssure  

Ition  of  herT>orrtKjids       

010 
090 

48946 

Itioo  of  hemontwids 

IS  suroerv  orocedure    

090 
YYY 

47000 

>dle  biopsy  of  liver       

000 

47001 

KJIe  biopsy,  liver  add-on  

777 

47010 

jn  drainage,  liver  lesion  

090 

47011 

cut  drain  liver  lesion    

000 

47015 

ct/aspirate  liver  cyst 

090 

47100 

dge  t)topsy  of  liver 

090 

47120 

tial  rerrxjval  of  liver  

090 

47122 

Bfisive  removal  of  Mver  

090 

47125 

tial  removal  of  liver    

090 

47130 

tial  removal  of  liver        

090 

47133 

noval  of  donof  liver  

XXX 

47134 

tial  reftx)val.  dorwr  liver  

XXX 

'  CPT  oodM  and  de>cilplion>  only  ar»  copyngtn  2001  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
'Copyrighl  1994  American  Dental  Association.  All  rigrits  reserved 
I  RVUs  are  not  used  for  Medicare  paymecrt. 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


Ptiysician 

wrorfc 

RVUs  3 


Fuity  im- 

ptement- 

ednorv 

factNtyPE 

RVUs 


FuMy  im- 
pl«(Ttent- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 

ptotnent- 

ed  non- 

facilrty 

total 


Fully  im- 

plentent- 

ed  facility 

total 


Global 


47135 

47136 

47300 

47350 

47360 

47361 

47362 

47370 

47371 

47379 

47380 

47381 

47382 

47399 

47400 

47420 

47425 

47460 

47480 

47490 

47500 

47505 

47510 

47511 

47525 

47530 

47550 

47552 

47553 

47554 

47555 

47556 

47560 

47561 

47562 

47563 

47564 

47570 

47579 

47600 

47605 

47610 

47612 

47620 

47630 

47700 

47701 

47711 

47712 

47715 

47716 

47720 

47721 

47740 

47741 

47760 

47765 

47780 

47785 

47800 

47801 

47802 

47900 

47999 

48000 

48001 

48005 

48020 

48100 

48102 

48120 

48140 

48145 


Transplantation  of  liver 

Transplantation  of  liver  

Surgery  for  Irver  lesion 

Repair  liver  wound  

Repair  liver  wound  

Repair  liver  wound  

Repair  liver  wound  

Laparo  ablate  liver  tumor  rf 

Laparo  ablate  liver  cryosug 

Laparoscope  procedure,  liver .. 

Open  ablate  liver  tumor  rf  

Open  ablate  liver  tumor  cryo  ... 

Percut  ablate  liver  rf  

Liver  surgery  procedure  

Incision  of  liver  duct  

Incision  of  bite  duct  

Incision  of  bite  duct  

Incise  bile  duct  spfiincter 

Incision  of  gallbladder  

Incision  of  gallbladder  

Injection  for  liver  x-rays  

Injection  for  liver  x-rays  

Insert  cattieter,  bite  duct 

Insert  bite  duct  drain 

Ctiange  bite  duel  cattieter 

Revise/reinsert  bile  tube 

Bile  duct  endoscopy  add-on  .... 

Biliary  endoscopy  tfiru  skin  

Biliary  endoscopy  ttini  skin  

Biliary  endoscopy  tfiru  skin  

Biliary  endoscopy  tfim  skin  .... 

Biliary  endoscopy  tfim  skin  

Laparoscopy  w/cfiolangk) 

Laparo  w/cfiolangio/biopsy 

Laparoscopic  cfiolecystectomy 
Laparo  chotecystectomy/grapli 
Laparo  cfiolecystectomy/expir 
Laparo  ctiolecystoenterostomy 

Laparoscope  proc,  biliary  

Removal  of  gallbladder  

Removal  of  galltiladder  

Removal  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallt)ladder  

Remove  bile  duct  stone  

Exploration  of  bite  ducts 

Bite  duct  reviswn  

Excision  of  bite  duct  tunwr 

Exdskxi  of  bite  duct  tumor 

Exciskxi  of  bite  duct  cyst 

Fusk)n  of  bite  duct  cyst  

Fuse  gallbladder  &  bowel 

Fuse  upper  gi  structures  

Fuse  gallbladder  &  bowel 

Fuse  gallbladder  &  bowel 

Fuse  bite  ducts  and  bowel  

Fuse  liver  ducts  &  bowel 

Fuse  bile  ducts  and  bowel  

Fuse  bite  ducts  and  bowel  

Reconstructkxi  of  bite  ducts  ... 
Placement,  bite  duct  support .. 

Fuse  liver  duct  &  intestirw 

Suture  bite  duct  injury  

Bto  tract  surgery  procedure  ... 

Drainage  of  abdomen 

Placement  of  drain,  pancreas 

RasecVdebrfcla  pancreas  

Removal  of  pancreatic  stons  . 

Biopsy  of  pancreas,  open  

Neodto  biopsy,  pancreas 

Removal  of  pancreas  lesion  ... 
Partial  removal  of  pancreas  ... 
Partial  removal  of  pancreas  ... 


81.52 

68.60 

15.06 

19.56 

26.92 

,47.12 

18.51 

18.00 

16.94 

0.00 

21.25 

21.00 

12.00 

0.00 

32.49 

19.88 

19.83 

18.04 

10.82 

7.23 

1.96 

0.76 

7.83 

10.50 

555 

5.85 

3.02 

6.04 

6.35 

9.06 

7.56 

8.56 

4.89 

5.18 

11.09 

11.94 

14.23 

12.58 

0.00 

13.58 

1469 

1882 

18.78 

20.64 

9.11 

15.62 

27.81 

23.03 

30.24 

18  80 

16.44 

15.91 

19.12 

18.48 

21.34 

25.85 

24.88 

26.50 

31.18 

23.30 

15.17 

21.55 

19.90 

0.00 

28.07 

35.45 

42.17 

15.70 

12.23 

4.68 

15.85 

22.94 

24.02 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.19 
6.76 
0.00 
8.48 
8.38 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.88 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
8.96 
NA 
NA 
NA 


43  28 

47.00 

7.75 

9.45 

12.96 

19.94 

9.77 

7.19 

6.76 

0.00 

8.48 

838 

5.37 

0.00 

14.99 

946 

938 

9.26 

6.80 

7.67 

0.66 

0.26 

946 

10.57 

3.34 

5.07 

108 

2.52 

2.70 

3.55 

3.15 

349 

1.89 

219 

5.15 

543 

626 

5.67 

0.00 

686 

7.23 

8.80 

8.70 

9.35 

3.20 

879 

13.60 

11.34 

14.00 

895 

819 

866 

9.90 

964 

10.62 

1228 

1273 

12.49 

14.97 

11.57 

10.21 

11.60 

10.25 

0.00 

12.59 

15.04 

17.38 

7.44 

7.03 

2.45 

7.68 

10.78 

11.48 


813 

6.93 

0.97 

1.25 

1.71 

3.11 

1.22 

0.85 

0.85 

0.00 

0.85 

0.65 

085 

0.00 

182 

1.70 

1.60 

1.24 

0.85 

0.33 

0.09 

0.03 

0.36 

0.47 

0.24 

0.29 

0.30 

0.42 

0.30 

0.74 

0.35 

0.38 

049 

0.49 

1  13 

1.21 

1.44 

1.28 

0.00 

1.16 

1.25 

1.61 

1.60 

1.77 

046 

140 

3.00 

1.98 

2.67 

1.58 

1  41 

137 

1.63 

1.59 

182 

2.21 

2.18 

2.27 

269 

195 

0.69 

1.84 

1.6S 

000 

1.32 

1.90 

2.26 

1.36 

1.06 

0.20 

1.35 

2.12 

2.25 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
26.04 
24.55 
000 
30.58 
30  23 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
3.67 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
13  84 
NA 
NA 
NA 


132  93 

122.53 

23.80 

30  26 

4159 

70.17 

29.50 

26.04 

2455 

000 

30.58 

30  23 

18.22 

000 

49  30 

3104 

30.81 

28.54 

18.47 

15^ 

273 

1.05 

17.65 

21.54 

913 

11.21 

4.40 

8.98 

935 

13.35 

11.06 

1243 

727 

786 

17  37 

18.56 

2193 

19.53 

000 

2160 

2317 

2923 

29  08 

3176 

12.77 

25.81 

44.41 

36.35 

46.91 

29  34 
26  04 

25  94 

30  65 
2971 
33.78 
40.34 
39  79 
4126 
48  84 

36  82 

26  07 
34.99 
31.80 

0.00 
41.96 
52  39 
61.82 
24.50 
20.34 

733 
24  69 
35  84 

37  75 


090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
010 
YYY 
090 
090 
090 
090 
090 
090 
000 
000 
090 
090 
010 
090 

zzz 

000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
060 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
YYY 
090 
090 
090 
060 
090 
010 
090 
090 
090 


1  CPT  codes  and  dMCripbons  only  are 
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CPTV 
HCPCS2 


MOD 


48146 
48148 
48150 
48152 
48153 
48154 
48155 
48160 
48180 
48400 
48500 
48510 
48511 
48620 
48S40 
48545 
48547 
48550 
48554 
48556 


49000 

49002 

49010 

49020 

49021 

49040 

49041 

49060 

49061 

49062 

49060 

49081 

49065 

49180 

.49200 

49201 

49215 

49220 

49250 

49255 

49320 

49321 

49322 

49323 

49329 

49400 

49420 

49421 

49422 

49423 

49424 

49425 

49426 

49427 

49428 

49429 

49491 

49492 

49495 

49496 

49500 

49501 

49505 

49507 

49520 

49521 

49525 

48540 

48550 

49S53 

49555 

49557 


Status 


A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
R 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A. 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
lA 
i  A 
i  A 
A 
A 
I  A 
i  A 
I  A 
I  A 


Description 


Pancreafectomy 

Removal  of  pancreatic  duct  

Partial  removal  ot  pancreas  

Pancreatectomy 

Pancreatectomy 

Pancreatectomy 

Removal  of  pancreas  

Pancreas  rerT>oval/transplant 

Fuse  pancreas  and  bowel 

Injection,  intraop  add-on 

Surgery  of  pancreatic  cyst  

Drain  pancreatic  pseudocyst  

Drain  pancreatic  pseudocyst 

Fuse  pancreas  cyst  and  bowel  .. 

Fuse  pancreas  cyst  and  bowel  .. 

Pancreatorrtiaphy  

Duodenal  exclusion  

Donor  pancreatectomy  

Transpl  allograft  pancreas  ..'. 

Rentoval.  allograft  pancreas  

!  Pancreas  surgery  procedure 

i  Exploration  of  abdomen    

Reopening  of  abdomen  

I  Exploration  befiind  atxlomen  

Dram  abdominal  abscess  

Dram  abdominal  abscess 

Drain,  open,  abdom  abscess  

Drain,  percut.  abdom  abscess  ... 

Dram.  open,  retrop  abscess 

j  Drain,  percut.  retroper  absc  

Drain  to  peritoneal  cavity  

Puncture,  pentoneal  cavity 

Removal  of  abdominal  fluid 

Remove  abdomen  foreign  body 

Biopsy,  abdominal  mass  

Removal  of  abdominal  lesion  .  .. 

Removal  of  abdominal  lesion 

Excise  sacral  spine  tumor 

Multiple  surgery,  atxlomen 

Excision  of  umbilicus 

Removal  of  omentum  

Diag  laparo  separate  proc 

Laparoscopy.  biopsy  

Laparoscopy.  aspiration  

Laparo  dram  lymphocele  

Laparo  proc,  atHJnv'per/oment  ... 

Air  injection  into  at)domen 

Insert  atxjommal  drain 

Insert  abdominal  drain 

Remove  perm  cannula/catheter 

Exchange  drainage  catfieter  

Assess  cyst,  contrast  inject 

Insert  at)domen-verK}us  drain  ... 

Revise  abdomen-venous  shunt . 

Injection,  abdominal  shunt  

Ligation  of  shunt 

Removal  of  shunt  

Repairing  hern  premie  reduc  ... 
I  Rpr  ing  fiern  premie,  t)kxked  ... 

Rpr  ing  hernia  baby,  reduc  

Rpr  Ing  hemla  t>aby.  blocked  .... 

Rpr  ing  hiemia.  init.  reduce 

Rpr  ing  fiemia.  init  bkx::ked  

Rpr  i/hem  init  reduoS  yr  

Rpr  i/hem  init  block>5  yr  

Rerepair  ir>g  hernia,  reduce  

Rerepair  ing  hernia.  t>kx:ked  

Repair  irtg  hiemia.  sikjing  

Repair  lumt>ar  hemia 

Rpr  fem  hernia,  init.  reduce  

Rpr  fern  hernia,  init  blocked  

Rerepair  fem  hernia,  reduce  

Rerepair  fem  hernia,  btocked  .... 


Physician 

work 

RVUs  3 


26.40 

17.34 

48.00 

43.75 

47.89 

44.10 

24.64 

0.00 

24.72 

1.95 

15.28 

14.31 

400 

15.59 

19.72 

18.18 

25.83 

0.00 

34.17 

15.71 

0.00 

11.68 

10.49 

12.28 

22.84 

3.38 

13.52 

4.00 

15.86 

3.70 

11.36 

1.35 

1.26 

12.14 

1.73 

10.25 

14.84 

33.50 

14.88 

8.35 

11.14 

5.10 

5.40 

5.70 

9.48 

0.00 

1.88 

2.22 

5.54 

6.25 

1.46 

0.76 

11.37 

9.63 

0.89 

606 

7.40 

11.13 

14.03 

5.89 

879 

5.48 

8.88 

7.60 

9.57 

963 

1197 

8.57 

10.39 

8.63 

9.44 

9.03 

11  15 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.56 

3.14 
NA 

850 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.58 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  Im- 
plernent- 
ed  facility 
PE  RVUs 


Mal- 

practk» 

RVUs 


13.96 
9.15 
21.29 
20.74 
22  18 
20  82 
13.89 
0.00 
11.16 
0.69 
7.74 
7.45 
3.95 
7.49 
8.84 
8.88 
11.04 
0.00 
12.27 
8.71 
0.00 
6.22 
6.10 
7.05 
11.41 
5.84 
802 
6.07 
9.62 
5.99 
706 
0.48 
0.60 
6.72 
060 
6.59 
8.90 
15.52 
7.94 
5.26 
6.66 
3.08 
3.07 
3.53 
4.18 
0.00 
082 
098 
4.08 
3.01 
0.70 
0.45 
6.79 
617 
0.50 
319 
3.55 
5.65 
6.40 
3.72 
5.94 
348 
4.62 
4.13 
617 
5.49 
5.85 
4.97 
5.65 
4.55 
4.95 
5.30 
559 


2.43 

1.61 

4.43 

4.07 

4.40 

4.10 

2.30 

0.00 

2.24 

0.10 

1.35 

1.07 

0.17 

1.41 

1.82 

1.61 

2.30 

0.00 

3.30 

1.52 

0.00 

1.17 

1.06 

1.22 

1.31 

0.16 

0.84 

0.18 

0.77 

0.17 

1.08 

007 

0.06 

0.88 

0.08 

0.89 

1.44 

2.48 

1.51 

0.84 

1.12 

0.50 

0.53 

0.57 

0.88 

0.00 

0.11 

0.13 

0.55 

0.63 

0.07 

0.03 

1.21 

093 

005 

0.31 

081 

1.00 

1.42 

0.55 

0.69 

0.46 

076 

065 

0.83 

0.84 

1.04 

0.74 

0.90 

0.75 

0.83 

079 

0.97 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

598 

4.46 
NA 
10.31 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

12.83 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facility 
total 


42.79 

28.10 

73.72 

68.56 

74.47 

69.02 

40.83 

0.00 

38.12 

274 

24.37 

22.83 

8.12 

24.49 

30.38 

28.67 

39.17 

0.00 

49.74 

25.94 

0.00 

19.07 

17.65 

20  55 

35.56 

9.38 

22.38 

10.25 

26.25 

9.86 

19.50 

1.90 

1.92 

19.74 

2.41 

17.73 

2518 

51.50 

2433 

14.45 

18.92 

8.68 

9.00 

9.80 

14.54 

0.00 

2.81 

3.33 

10.17 

9.89 

2.23 

1.24 

19  37 

16.73 

1.44 

9.56 

11.76 

17  78 

21.85 

10.16 

15.62 

9.42 

14.26 

12.38 

16.57 

15.96 

18.86 

14  28 

16.94 

13.93 

15.22 

15.12 

17.71 


GkJbal 


CPTV 
HCPCS2 


090 
090 
090 
090 
090 
090 
090 
XXX 
090 

zzz 

090 
090 
000 
090 
090 
090 
090 

XXX 
090 
090 

VYY 
090 
090 
090 
090 
000 
090 
000 
090 
000 
090 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
010 
010 
010 
090 

YYY 
000 
000 
090 
010 
000 
000 
090 
090 
000 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


49560 

49S61 

49565 

49566 

49568 

49570 

49572 

49580 

49S82 

49S8S 

49587 

49590 

49600 

49605 

49606 

49610 

49611 

49650 

49651 

49659 

49900 

49905 

49906 

49999 

50010 

50020 

50021 

S0040 

50045 

50060 

50065 

50070 

50075 

50080 

50081 

50100 

50120 

50125 

5013O 

50135 

50200 

50205 

50220 

50225 

50230 

50234 

50236 

50240 

50280 

50290 

50300 

50320 

50340 

50360 

50365 

50370 

50380 

50390 

50392 

50393 

50394 

50395 

50396 

50398 

50400 

50405 

50500 

50520 

50525 

50526 

50540 

50541 

50544 


MOD 


Status 


Deschptk>n 


Rpr  ventral  hem  init,  reduc  

Rpr  ventral  hem  init.  bkx*  

Rerepair  ventrl  hem.  reduce  .... 

Rerepair  ventrl  hem,  bkxk 

Hernia  repair  w/mesh  

Rpr  epigastric  hem,  reduce 

Rpr  eplgastnc  hem,  bkx^ked  .... 

Rpr  umbil  hem,  reduc  <5  yr 

Rpr  umt>il  hem,  bkxrk  <  5  yr  .... 
Rpr  umbil  hem,  reduc  >  5  yr .... 
Rpr  umbil  hem,  block  >  5  yr  .... 

Repair  spigelian  hemia  

Repair  umbilk^al  lesion  

Repair  umbilical  leskxi  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  leskxi  

Laparo  hemia  repair  initial  

Laparo  hemia  repair  recur  

Laparo  proc.  hemla  repair 

Repair  of  abdominal  wall 

Omental  flap 

Free  on^ental  flap,  mk:rovasc  ... 
Abdomen  surgery  procedure  .... 

Exploratk>n  of  kkJney 

Renal  abscess,  open  drain  

Renal  abscess,  percut  drain  .... 

Drainage  of  kkJney  

Expk>ratk>n  of  kklney 

Removal  of  kk1r>ey  stone 

Incision  of  kkJney 

Inclswn  of  kklney 

Removal  of  kklney  stone 

Removal  of  kkJney  stone 

Removal  of  kidney  stone 

Revise  kklney  bkxx]  vessels  .... 

Exploratbn  of  kklney 

Exptore  and  drain  kkjney  

Removal  of  kidney  stone 

Expk>ratk>n  of  kkJney 

Bopsy  of  kidney  

Bkjpsy  of  kidney  

Renrwve  kkJney,  open  

Renx>val  kkJney  open,  complex 
Removal  kidney  open,  radical  .. 

Renwval  of  kkJney  &  ureter  

Removal  of  kklney  &  ureter  

Partial  removal  of  kkJney 

Removal  of  kkJney  lesmn  

Removal  of  kk)r>ey  lesk>n  

Renraval  of  donor  kkJney  

Removal  of  donor  kkJney 

Removal  of  kklney 

Transplantation  of  kkJney  

Transplantation  of  kkJney  

Remove  transplanted  kidney  .... 

Reimplantation  of  kklney 

Drainage  of  kidney  leskxi 

Insert  kkJney  drain  

Insert  ureteral  tube  

Injectkxi  for  kidney  x-ray  

Create  passage  to  kklney  

Measure  kidney  pressure 

Change  kidney  tube  

Revision  of  kkJney/ureter 

Reviskxi  of  kklney/ureter 

Repair  of  kidney  wound  

Ck>se  kKJney-skin  fistula 

Repair  renal-atxJomen  fistula  ... 
Repair  renal-abdomen  fistula  .. 
Reviskxi  of  horseshoe  kkJney  .. 

Laparo  ablate  renal  cyst 

Laparoscopy,  pyeloplasly 
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11.57 

14.25 

11.57 

14.40 

4.89 

5.69 

6.73 

4.11 

6.65 

6.23 

7.56 

8.54 

10.96 

76.00 

18.60 

10.50 

8.92 

6.27 

8.24 

0.00 

12.28 

6.55 

0.00 

0.00 

10.98 

14.66 

3.38 

14.94 

15  46 

19.30 

20.79 

20.32 

K.34 

14.71 

21.80 

16.09 

15.91 

16.52 

17.29 

19.18 

263 

11.31 

17.15 

20.23 

22.07 

22.40 

24.86 

22.00 

15.67 

14.73 

0.00 

22.21 

12.15 

31.53 

36.81 

13  72 

20  76 

196 

338 

416 

0.76 

3.38 

209 

1.46 

19.50 

23.93 

19.57 

17.23 

22.27 

24.02 

19.93 

16.00 

22  40 


Fully  im- 

pternent- 

ednorv 

facilfty  PE 

RVUs 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

0.00 
NA 
NA 

0.00 

0.00 
NA 
NA 
NA 
NA 
NA 
r4A 
NA 
UA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  i 
NA  1 
NA  I 
NA  I 
NA  I 

0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

260 
NA 
NA 

1.06 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  i 


Mal- 

practk^ 

RVUs 


6.11 

6.71 

657 

6.79 

1.76 

3.54 

4.00 

3.03 

502 

4.15 

4.27 

4.96 

6.30 

30.79 

961 

6.87 

6.56 

3.33 

4.40 

0.00 

680 

2.44 

0.00 

0.00 

7.07 

13.72 

10.46 

11.56 

8.55 

10.03 

10.56 

10.70 

12  65 

11.03 

13.27 

9.34 

893 

948 

9.24 

993 

0.96 

6.52 

929 

10.30 

1092 

11.05  I 

14.27 

13.32 

8  69 

8.49 

0.00 

10  98 
9.31 

17.87 

21.29 
988 

13.52 
0.68 
1  18 
1.44 
0.26 
1.17 
089 
0.51 

10.06 

11  84 
11  37 
1180 
1330 
14  86 
10  42 

679 
904 


Fully  Im- 
plernent- 
ed  non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


Gk)bal 


1.00 

1.2S 

1.00 

1.24 

0.50 

0.50 

0.58 

0.34 

057 

0.53 

0.65 

074 

1.13 

2.57 

2.22 

0.77 

0.65 

064 

0.84 

0.00 

1.23 

0.61 

000 

0.00 

079 

080 

0.15 

0.82 

1.06 

1.14 

1  13 

1.20 

1.51 

0.86 

1.30 

1.64 

1.04 

1.07 

1.04 

1.18 

012 

094 

1.16 

1.26 

1.35 

1.37 

1.50 

1  36 

099 

111 

000 

1.78 

1  15 

2.97 

3.51 

1.26 

180 

009 

015 

0.18 

004 

016 

0.10 

007 

1.21  j 

1.45  I 

1.45  I 

1.26  1 

1  51  i 

1.62  j 

1.28  I 

0  99  j 

1  41  I 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 

000 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

340 
NA 
NA 

259 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


18  68 
2219 
1884 

22  43 
715 
973 

11.31 

748 

12.24 

10.91 

1248 

14  24 

18  39 

109.36 

30  43 

18.14 

1613 

10.24 

13.48 

000 

2031 

960 

000 

0  00  I 

18.84  ! 

29  18  I 
1399 
27  32 
2507 

30  47 
32.48 
32  22  I 

39  50 

26  60  I 
36.37  ! 

27  07 
25.88 
27.07  [ 
27  57  , 

30  29 
3  71 

1877  j 
27  60 

31  79 
34  34  1 
34  82 

40  63 
36  68 
25  35 
2433 

000 
34.97 
2261 
52.37 
61.61 
24  86 

36  08 
273 
471 
5.78 
106 
471 
3.08 
2  04 

30  77 

37  22 

32  39 
30  29 
37  08 
40  50 
3163 

23  76 
32.85 


090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
ZZZ 
090 
YYY 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptions  only  art  copyright  2001  American  (Medical  Association  All  Rights  Reserved.  Applicabte  FARS/I3FARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  All  rights  reserved 
'  '»lrxlicates  RVUs  are  not  used  for  Medicare  payment 


'  CPT  codes  and  descnpboos  only  are  copyright  2001  Amencan  Medical  Association.  AH  Rights  Reserved  Applcatile  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Associatkxi.  All  rights  reserved 
'  ^-Indicates  RVUs  are  not  used  lor  Medk^re  payment 
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cptv 

HCPCS2 


MOD       Status 


50545 

50546 

50547 

50548 

50549 

50551 

50553 

50555 

50557 

50559 

50561 

50570 

50572 

50574 

50575 

50576 

50578 

50580 

50590 

50600 

50605 

50610 

50620 

50630 

S0650 

50660 

50684 

50686 

50688 

50690 

50700 

50715 

50722 

50725 

50727 

50728 

50740 

50750 

50760 

50770 

50780 

50782 

50783 

50785 

50800 

50810 

50815 

50820 

50825 

50830 

50840 

50645 

50660 

50900 

50920 

50930 

50940 

50945 

50947 

50948 

50949 

50951 

509S3 

50955 

50957 

50959 

50961 

50970 

50972 

50974 

50976 

50978 

50980 


A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Deschplion 


Laparo  radical  nephrectomy 

Laparoscopic  nephrectomy  

[  Laparo  removal  donor  kidney  .. 

:  Laparo  remove  k/ureter 

I  Laparoscope  proc.  renal  

Kidney  endoscopy  

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy 

Kidrtey  endoscopy  &  treatment 

Renal  endoscopy/radiotracer  . . 
'  Kidney  endoscopy  &  treatment 
j  Kidney  endoscopy  

Kidney  endoscopy  

Kidney  endoscopy  &  biopsy 

I  Kidney  endoscopy  

j  Kidney  endoscopy  &  treatment 
i  Renal  endoscopy/radiotracer  ... 
I  Kidney  endoscopy  &  treatment 
I  Fragmenting  of  kidney  storie  . .. 

!  Exploration  of  ureter 

i  Insert  ureteral  support  

I  Removal  of  ureter  stone 

Removal  of  ureter  stone 

.  Removal  of  ureter  stone 

Removal  of  ureter 

I  Removal  of  ureter 

Injection  fof  ureter  x-ray  

Measure  ureter  pressure 

Change  of  ureter  tube  

Injection  for  ureter  x-ray 

Revision  of  ureter  

Release  of  ureter 

Release  of  ureter 

'  Relecise/revlse  ureter  

j  Revise  ureter  

'  Revise  ureter  

I  Fusion  of  ureter  &  kidney 

j  Fusion  of  ureter  &  kidney 

j  Fusion  of  ureters  

j  Splicing  of  ureters  

Reimplant  ureter  In  bladder 

Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Reimplant  ureter  in  bladder 

Implant  ureter  in  tx)wel 

Fusion  of  ureter  &  bowel 

Urine  shunt  to  Intestine  

Construct  bowel  bladder  

Construct  bowel  bladder  

Revise  urine  flow  

Repiace  ureter  by  bowel  

Appendico-vesicostomy 

Transplant  ureter  to  skin  

Repair  of  ureter  

Ctosure  ureter/skin  fistula 

Ck)$ure  ureter/bowel  fistula 

Release  of  ureter 

Laparoscopy  ureterolithotomy  . 

Laparo  new  ureter/bladder  

Laparo  new  ureter/bladder  

Laparoscope  proc.  ureter  

Endoscopy  of  ureter 

Endoscopy  of  ureter  

Ureter  endoscopy  &  biopsy 

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  

Ureter  endoscopy  &  catheter  .. 

Ureter  endoscopy  &  bk>psy  

Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer  

Ureter  erKloscopy  &  treatment 
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24.00 

20.48 

25.50 

24.40 

0.00 

5.60 

5.99 

6.53 

6.62 

6.78 

7.59 

9.54 

10.35 

11.02 

13.98 

10.99 

11.35 

11.86 

9.09 

15.84 

15.46 

15.92 

15.16 

14.94 

17.41 

19.55 

0.76 

1.51 

1.17 

1.16 

15.21 

18.90 

16.35 

18.49 

8.18 

12.02 

18.42 

19.51 

18.42 

19.51 

18.36 

19.54 

20.55 

20.52 

14.52 

20.05 

19.93 

21.89 

28.18 

31.28 

20.00 

20  89 

15.36 

13.62 

14.33 

18.72 

14.51 

17.00 

24  50 

22.50 

0.00 

5.84 

6.24 

6.75 

6.79 

4.40 

6.05 

7.14 

6.89 

9.17 

9.04 

5.10 

685 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


NA 

NA 

NA 

NA 

0.00 

4.93 

16.25 

20.11 

20.23 

NA 

18.31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

10.78 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

15.02 

5.08 

NA 

15.40 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

5.28 

16.55 

21.11 

19.64 

NA 

23.38 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  irtb 
plement- 
ed  facility 
PE  RVUs 


9.65 

8.40 

11.27 

9.70 

0.00 

1.90 

2.05 

2.25 

2.25 

2.42 

2.58 

3.24 

3.52 

3.87 

4.73 

374 

4.01 

403 

5.35 

9.07 

8.88 

9.09 

8.55 

848 

9.71 

10  43 

0.26 

0.65 

1.76 

0.40 

9.09 

12.37 

10.42 

10.61 

6.54 

8.18 

9.66 

10.48 

10.11 

10.43 

10.01 

11.91 

1122 

10.83 

10.02 

12.23 

11.71 

12.38 

15.30 

15.96 

11.83 

10.20 

893 

8.08 

8.37 

10.80 

8.44 

7.42 

11.74 

10.61 

0.00 

1.98 

2.12 

2.38 

2.28 

1.58 

2.04 

2.43 

2.52 

3.16 

3.09 

1.88 

2.34 


Mal- 
practice 
RVUs 


1.53 

1.37 

2.04 

1.49 

0.00 

0.33 

0.35 

0.38 

0.39 

0.27 

044 

0.56 

0.64 

0.65 

0.84 

0.66 

0.67 

0.70 

0.54 

099 

1.13 

1.08 

0.91 

090 

107 

1.19 

0.04 

0.09 

0.06 

0.06 

0.86 

1.68 

1.41 

1.44 

0.51 

0.88 

1.49 

1.24 

1.25 

1.25 

120 

1.13 

1.35 

1.30 

0.92 

1.78 

1.31 

1.38 

1.81 

2.20 

1.26 

1.26 

1.01 

0.98 

0.84 

1.57 

1.04 

1.15 

1.99 

183 

0.00 

0.35 

0.37 

0.38 

0.40 

0.18 

0.35 

0.43 

0.39 

0.53 

0.53 

0.30 

0.41 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


NA  I 

NA  I 

NA  I 

NA  ; 

0.00  ! 

10.86 

22.59 

27.02 

27.24 

NA 

26.34 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

20.41 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

15.82 

6.68 

NA 

16.62 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA, 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1147 

23.16 

2824 

26.83 

NA 

29.78 

NA 

NA 

NA 

NA 

NA 

NA 


35.18 

30.25 

38.81 

35.59 

0.00 

7.83 

839 

9.16 

9.26 

9.47 

10.61 

13.34 

14.51 

15.54 

19.55 

15.39 

16.03 

16.59 

14.98 

25.90 

25.47 

26.09 

24.62 

24.32 

28.19 

31.17 

1.06 

2.25 

2.99 

1.62 

25.16 

32.95 

28.18 

30.54 

15.23 

21.08 

29.57 

31.23 

29.78 

31.19 

29.57 

32.58 

33.12 

32.65 

25.46 

34.06 

32.95 

35.65 

45.29 

49.44 

33.09 

32  35 

25.30 

22.68 

23.54 

31.09 

23.99 

25.57 

38.23 

34.94 

0.00 

8.17 

8.73 

9.51 

9.47 

6.16 

8.44 

10.00 

9.80 

12.86 

12.66 

7.28 

9.60 


Global 


090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


CPTV 
HCPCS2 


51000 
51005 
51010 
51020 
51030 
51040 
51045 
51050 
51060 
51065 
51080 
51500 
51520 
51525 
51530 
51535 
51550 
51555 
51565 
51570 
51575 
51580 
51585 
51590 
51595 
51596 
51597 
51600 
51605 
51610 
51700 
51705 
51710 
51715 
51720 
51725 
51725 
51725 
51726 
51726 
51726 
51736 
51736 
51736 
51741 
51741 
51741 
51772 
51772 
51772 
51784 
51784 
51784 
51785 
51785 
51785 
51792 
51792 
51792 
51795 
51795 
51795 
51797 
51797 
51797 
51800 
51820 
51840 
51841 
51845 
51860 
51865 
51880 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Drainage  of  bladder 

Drainage  of  bladder 

Drainage  of  bladd^ 

Incise  &  treat  bladder 

Incise  &  treat  bladder 

Incise  &  drain  bladder  

Incise  bladder/drain  ureter  

Removal  of  bladder  storte 

Removal  of  ureter  stone 

Remove  ureter  cak;ulus  

Drainage  of  bladder  abscess  . 

Removal  of  bladder  cyst  

Removal  of  bladder  leskxi  

Removal  of  bladder  lesion  

Ren>oval  of  bladder  lesion  

Repair  of  ureter  lesion 

Partial  rennoval  of  bladder 

Partial  removal  of  bladder 

Revise  bladder  &  ureter(s)  

Removal  of  bladder  

Removal  of  bladder  &  nodes  . 
Remove  bladder/revise  tract  .. 
Removal  of  bladder  &  nodes  . 
Remove  bladder/revise  tract  .. 
Remove  bladder/revise  tract  ., 
Remove  bladder/create  pouch 
Removal  of  pelvic  structures  .. 

Injection  for  bladder  x-ray  

Preparation  for  bladder  x-ray  . 

Injection  for  bladder  x-ray  

Irrigation  of  bladder  

Change  of  bladder  tut)e  

Change  of  bladder  tube  

ErKtoscopic  injection/implant  .. 
Treatment  of  bladder  lesion  ... 

Simple  cystometrogram 

Simple  cystometrogram 

Simple  cystometrogram 

Complex  cystometrogram  

Complex  cystometrogram  

Complex  cystometrogram  

Urine  fk>w  measurement  

Urine  fkjw  measurement  , 

Urine  flow  measurement  

Eledro-uroflowmetry,  first 

Electro-uroftowmetry,  first 

Electro-uroflowmetry.  first 

Urethra  pressure  profile  

Urethra  pressure  profile 

Urethra  pressure  profile  

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Anal/urinary  muscle  study 

Urinary  reflex  study , 

Urinary  reflex  study  

Urinary  reflex  study  

Urine  voiding  pressure  study  . 
Urine  voiding  pressure  study  . 
Urine  voiding  pressure  study  . 
Intraabdominal  piressure  test .. 
Intraatxlominal  pressure  test  .. 
IntraalxJominal  pressure  test .. 
Reviskxi  of  bladder/urethra  .... 

Reviskyi  of  urinary  tract  

Attach  bladder/urethra 

Attach  bladder/urethra 

Repair  bladder  neck  

Repair  of  bladder  wound 

Repair  of  bladder  wound 

Repair  of  bladder  opening 


Ptiysician 

worit 

RVUs' 


078 

1.02 

3.53 

6.71 

6.77 

4.40 

6.77 

6.92 

8.85 

8.85 

5.96 

10.14 

9.29 

13.97 

12.38 

12.57 

15.66 

21.23 

21.62 

24.24 

30.45 

31.08 

35  23 

32  66 

37.14 

39  52 

38  35 

0.88 

0.64 

1.05 

0.88 

1.02 

1.49 

374 

1.96 

1.51 

1.51 

0.00 

1.71 

1.71 

0.00 

0.61 

0.61 

0.00 

1.14 

1.14 

0.00 

161 

1.61 

0.00 

1.53 

1.53 

000 

153 

1.53 

0.00 

1.10 

1.10 

0.00 

1.53 

1.53 

000 

1.60 

1.60 

0.00 

17.42 

17.89 

1071 

13  03 

9.73 

12.02 

15.04 

766 


FuHy im- 


ed  non- 
facility  PE 
RVUs 


2.03 

3.37 

4.42 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

5.51 

16.73 

16.20 

1.32 

215 

5.11 

4.44 

1.68 

5.92 

0.52 

5.40 

465 

0.59 

4.06 

1.07 

0.21 

0.86 

1.93 

0.40 

1.53 

4.73 

0.59 

4.14 

3.36 

0.53 

2.83 

346 

0.53 

2.93 

3.33 

0.43 

2.90 

4.84 

0.53 

4.31 

4.87 

0.56 

4.31 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
pternent- 
ed  facility 
PE  RVUs 


0.25 

0.35 

237 

5.72 

6.01 

4.47 

6.01 

5.27 

6.53 

6.06 

5.67 

6.13 

6.66 

8.15 

7.81 

8.23 

868 

11.00 

11.62 

12.60 

15.35 

16.01 

17.34 

16.01 

17.55 

18  94 

18.06 

0.30 

0.22 

036 

030 

0.65 

1.47 

1.29 

074 

NA 

0.52 

NA 

NA 

059 

NA 

NA 

0.21 

NA 

NA 

0.40 

NA 

NA 

059 

NA 

NA 

0.53 

NA 

NA 

0.53 

NA 

NA 

0.43 

NA 

NA 

0.53 

NA 

NA 

0.56 

NA 

9.59 

10.91 

688 

8.57 

6.90 

7.90 

8.93 

598 


Mal- 
practice 
RVUs 


0.05 
0.08 
0.23 
0.42 
0.42 
0.27 
0.47 
0.42 
0.54 
053 
0.35 
088 
0.58 
0.85 
0.82 
0.90 
1.05 
1.37 
1.40 
1.59 
1.88 
1.94 
218 
2.01 
2.23 
2.39 
249 
0.04 
0.04 
0.05 
005 
0.06 
0.09 
0.24 
0.12 
0.13 
010 
0.03 
015 
0.11 
0.04 
0.05 
0.04 
0.01 
009 
0.07 
0.02 
0.16 
0.12 
0.04 
013 
0.10 
0.03 
0.12 
009 
0.03 
0.20 
0.09 
0.11 
0.18 
010 
0.08 
0.14 
0.10 
0.04 
1.17 
1.45 
0.87 
1.04 
062 
089 
1.01 
0.54 


Fully  im- 
plement- 
ed non- 
facility 
total 


FuHy  inv 

plemerrt- 

ed  facility 

total 


286 

4.47 

8.18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

643 

17.41 

1730 

2.25 

3.23 

669 

842 

376 

7.56 

213 

5.43 

6.51 

241 

4  10 

1.73 

0.86 

087 

316 

161 

1-55 

650 

232 

418 

502 

216 

286 

511 

2.15 

2.96 

4.63 

162 

3.01 

655 

216 

439 

661 

2.26 

4.35 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


1.06 

1.45 

613 

1285 

13.20 

9.14 

13.25 

12.61 

15.92 

15.44 

1196 

17.15 

16.53 

22.97 

2101 

21.70 

25  39 

33.60 

34.64 

38  43 

47  68 

4903 

54.75 

50.68 

56  92 

60  85 

58  90 

1.22 

090 

1.46 

1.23 

1  73 

305 

5.27 

282 

NA 

213 

NA 

NA 

241 

NA 

1^ 

0.86 

NA 

NA 

161 

NA 

NA 

2.32 

NA 

NA 

216 

NA 

NA 

2.15 

NA 

NA 

1.62 

NA 

NA 

2.16 

NA 

NA 

2.26 

NA 

2818 

30.25 

1846 

22  64 

17.25 

20.81 

24  98 

14.18 


Global 


000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
010 
010 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnptKX^  only  art  copynght  2001  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  nghts  reserved 
'  ^Indicates  RVUs  are  not  used  tor  Medicare  payment 


1  CPT  codes  and  descrvhons  only  are  copynght  2001  Amencan  Medcal  Associatkxi.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
'Copyright  1994  American  Denial  Aasociatkxi.  All  rights  reserved. 
3  ^Indicates  RVUs  are  not  used  lor  Medicare  peymenl 
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CPTV 
HCPCS2 


MOD       Status 


Description 


51900 

51920 

51925 

51940 

51960 

51980 

51990 

51992 

52000 

52001 

52005 

52007 

52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52265 

52270 

52275 

52276 

52277 

52281 

52282 

52283 

52285 

52290 

52300 

52301 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

S2334 

52341 

52342 

52343 

52344 

52345 

52346 

52347 

52351 

52352 

52353 

52354 

52355 

52400 

52450 

S2S00 

52510 

52601 

52606 

52612 

52614 

52620 

52630 

52640 

52647 

52648 

52700 

53000 

53010 

53020 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Repair  bladder/vagina  lesion  ... 

Close  bladder-uterus  fistula  

Hysterectomy/bladder  repair  ... 
Correction  of  bladder  defect  .... 
Revision  of  bladder  &  bowel  ... 

Construct  bladder  opening  

Laparo  urethral  suspension 

Laparo  sling  operation 

Cystoscopy  

Cystoscopy,  removal  of  clots  .. 
Cystoscopy  &  ureter  cattieter .. 

Cystoscopy  and  biopsy  

Cystoscopy  &  duct  catheter  .... 

Cystoscopy  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  radiotracer  .... 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  &  revise  urethra  ... 
Cystoscopy  &  revise  urethra  ... 

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy,  implant  stent  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Remove  bladder  stone  

Remove  bladder  stone    

Cystoscopy  and  treatment  

Cystoscopy,  stone  renrraval  

Cystoscopy,  inject  material  

Cystoscopy  and  treatment  

Cystoscopy  and  treatment  

Create  passage  to  kidney  

Cysto  w/ureter  stricture  tx  

Cysto  w/up  stricture  tx  .' 

Cysto  w/renal  stricture  tx 

Cyslo/uretero.  stone  remove  .. 
Cyslo/uretero  w/up  stricture  ... 

Cystouretero  w/renal  strict  

Cystoscopy,  resect  ducts  

Cystouretro  &  or  pyeloscope  .. 
Cystouretro  w/stone  remove  .. 

Cystouretero  w/lithotnpsy  

Cystouretero  w/biopsy 

Cystouretero  w/excise  tumof .. 
Cystouretero  w/congen  repr  ... 

Incision  of  prostate  

Revision  of  bladder  neck 

Dilation  prostatic  urettira  

Prostatectomy  (TURP)  

Control  postop  bleeding  

Prostatectomy,  first  stage 

Prostatectomy,  second  stage  . 

Remove  residual  prostate  

Remove  prostate  regrowth 

Relieve  bladder  contracture  ... 

I^ser  surgery  of  prostate  

Laser  surgery  of  prostate  

Drainage  of  prostate  abscess 

[  Incision  of  urethra 

Incision  of  urethra 

Incision  of  urethra 


Physician 

worit 

RVUs  3 


12  97 
11.81 
15.58 
2843 
23.01 
11.36 
12.50 
14.01 
2.01 
2.37 
2.37 
3.02 
3.02 
2.37 
3.71 
3.14 
4.63 
5.45 
9.72 
4.50 
3.92 
2.94 
3.37 
4.70 
5.00 
6.17 
2.80 
6.40 
3.74 
3.61 
4.59 
5.31 
5.51 
5.31 
2.81 
5.21 
6.72 
9.19 
4.70 
6.16 
5.19 
5.04 
2.83 
4.83 
6.00 
6.50 
7.20 
7.70 
8.20 
9.23 
5.28 
5.86 
6.88 
7.97 
7.34 
8.82 
9.68 
7.64 
8.47 
6.72 
12.37 
8.13 
7.96 
6.64 
6.61 
7.26 
6.62 
10  36 
11.21 
6.80 
2.28 
3.64 
1.77 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.45 

NA 

13.40 

NA 

5.91 

6.17 

6.53 

6.41 

NA 

NA 

NA 

NA 

NA 

3.77 

6.88 

7.42 

7.55 

NA 

14.54 

15.36 

6.58 

7.06 

NA 

NA 

NA 

NA 

3.85 

16.43 

26.09 

NA 

NA 

NA 

NA 

20.79 

18.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

59.33 

NA 

NA 

7.47 

NA 

4.43 


Fully  im- 
fAement- 
ed  facility 
PE  RVUs 


Mal- 

practKe 

RVUs 


8.29 
7.65 
9.65 
16.41 
13.39 
7.30 
6.79 
6.81  i 
069 
0.98 
0.91 
1.02 
1.02 
0.80 
1.26 
1.07 
1.68 
1.97 
3.43 
1.53 
1.34 
1.00 
1.14 
159 
1.70 
2.12 
1.08 
2.18 
1.27 
1.23 
1.56 
1.80 
1.82 
1.80 
102 
1.76 
2.28 
3.11 
159 
2.08 
1.77 
1.71 
1.07 
1.63 
240 
2.59 
2.87 
3.07 
3.27 
368 
2.14 
1.99 
233 
2.69 
2.49 
2.99 
5.75 
656 
681 
580 
816 
6.27 
6.72 
6.30 
6.22 
6.44 
5.73 
4.85 
763 
632 
2.63 
4.12 
0.67 


Fully  Im- 
plement- 
ed non- 
facility 
total 


T- 


Fully  im- 
plement- 
ed facility 
total 


-4- 


0.87 

086 

1.48  I 

1.97  ! 

1.41 

0.74  I 

1.02  ! 

0.93  I 

0.12 

032 

015 

0.18 

018 

0.15 

022 

0.18 

0.27 

0.32 

058 

027 

0.23 

0.18 

0.20 

0  28 

0.30 

0.38 

0.17 

0.38 

0.22 

022 

0.27 

0.32  I 

0.39  I 

0.31  I 

0.17  I 

0.31  I 

0.40  ! 

0  54  ; 

0.28 

0.37 

0.32 

0.30 

0.17 

0.28 

037 

0.40 

0.44 

0.47 

0.50 

0.57 

0.33 

0.36 

042 

0.49 

0.45 

0.55 

0.60 

0.46 

0.50 

0.40 

0.74 

0.49 

0.48 

041 

0.39 

043 

0.39 

0.61 

0.66 

0.41 

0.13 

020 

0.11 


NA  ■ 
NA 
NA 
NA  ' 
NA  1 
NA 
NA 
NA 
5.58  I 

NA 
15  92 

NA  I 
9.11  • 
8.69  I 
10.46  I 
9.73  ! 
NA  j 
NA 
NA 
NA 
NA  \ 
6.89  ' 
10.45  j 
12  40 
12.85 

NA  ! 

17.51  i 

22  14  ! 

10.54  j 

10.89 

NA 

NA 

NA 

NA 

6.83 

21.95 

3321 

NA 

NA 

NA 

NA 

26  13 

21.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

70.30 

NA 

NA 

9.88 

NA 

6.31 


22.13  I 

20  32 

26.71 

46.81  \ 

37  81  t 

19.40  ! 

20.31 

21.75 

2.82 

3.67 

3.43 

4.22 

4.22 

3  32 

519 

4.39 

6.58 

7.74 

13.73 

630 

5.49 

4.12 

4.71 

6.57 

7.00 

8.67 

4.05 

8.96 

5.23 

5.06 

6.42 

743 

7.72 

7.42 

4.00 

728 

9.40 

12.84 

6.57 

8.61 

7.28 

705 

407 

6.74 

8.77 

9.49 

10.51 

11.24 

11  97 

13.48 

7.75 

8.21 

9.63 

11.15 

10.28 

12.36 

16.03 

1466 

15  78 

12.92 

2127 

14.89 

15.18 

13.55 

13.22 

14.13 

12.74 

15.82 

19.50 

13.53 

5.04 

7.96 

2.55 


Gk>bal 


CPTV 
HCPCS= 


090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

000 


53025 
53040 
53060 
53080 
53085 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270 
53275 
53400 
53405 
53410 
53415 
53420 
53425 
53430 
53431 
53440 
53442 
53443 
53444 
53445 
53446 
53447 
53448 
53449 
53450 
53460 
53502 
53505 
53510 
53515 
53520 
53600 
53601 
53605 
53620 
53621 
53660 
53661 
53665 
53670 
53675 
53850 
53852 
53853 
53899 
54000 
54001 
54015 
54050 
54055 
540X 
54057 
54060 
54065 
54100 
54105 
54110 
54111 
54112 
54115 
54120 
54125 
54130 


liAOD 


Status 


Description 


IrKislon  of  urethra 

Drainage  of  urethra  abscess  .. 
Drainage  of  urethra  abscess  .. 
Drainage  of  urinary  leakage  .. 
Drainage  of  urinary  leakage  ... 

Biopsy  of  urethra  

Removal  of  urethra 

Removal  of  urethra 

Treatment  of  urethra  lesion  .... 

Renrioval  of  urethra  lesion  

Removal  of  urethra  lesion 

Surgery  for  urethra  pouch 

Removal  of  urethra  gland 

Treatment  of  urethra  lesion  .... 
Treatment  of  urethra  lesion  .... 

Removal  of  urethra  gland 

Repair  of  urethra  defect  

Revise  urethra,  stage  1  

Revise  urethra,  stage  2 

Reconstructkjn  of  urethra 

Reconstruction  of  urethra 

Reconstruct  urethra,  stage  1  .. 
Reconstruct  urethra,  stage  2  .. 

Reconstruction  of  urethra 

Reconstruct  urethra/bladder ... 

Correct  bladder  function  

Remove  perineal  prosthesis  ... 

Reconstruction  of  urethra 

Insert  tandem  cuff  

Insert  uro/ves  nek  sphirfder  ... 

Remove  uro  sphincter 

Remove/replace  ur  sphincter  . 
Remov/repk:  ur  sphinctr  comp 

Repair  uro  sphincter 

Revision  of  urethra 

Revision  of  urethra 

Repstir  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  Injury  

Repair  of  urethra  Injury  

Repair  of  urethra  defect  

Dilate  urettira  stricture  

Dilate  urethra  stricture 

Dilate  urethra  stricture 

Dilate  urethra  stricture 

Dilate  urethra  stricture 

Dilation  of  urethra 

Dilation  of  urethra 

Dilation  of  urethra 

Insert  urinary  catf>etar  

Insert  urinary  cattieter  

Prostatic  microwave  tfienrxitx 

Prostatic  rf  tfiemwh  

Prostatic  water  tfiermottier 

Urology  surgery  procedur* 

Slitting  of  prepuce  

Slitting  of  prepuce  

Drain  penis  lesion 

Destruction,  penis  lesion(s)  .... 
Destnxrtion,  penis  les)on(s)  .... 
Cryosurgery,  penis  lesion<s)  .. 

Laser  surg,  penis  leslon(s) 

Excision  of  penis  lesion(s)  

Destruction,  penis  lesion(s)  .... 

Biopsy  of  penis 

Biopsy  of  penis 

Treatment  of  penis  lesion 

Treat  penis  lesion,  graft  

Treat  penis  lesion,  graft  

Treatment  of  penis  lesion 

Partial  removal  of  penis  

Removal  of  penis  

Remove  penis  &  nodes 


Ptiysician 
RVUs* 


1.13 

6.40 

2.63 

629 

10.27 

2.59 

12.57 

15.58 

7.00 

9.58 

10.14 

6.45 

5.89 

2.96 

3.12 

3.09 

4.53 

12.77 

14.48 

16.44 

1941 

14.08 

15.98 

16.34 

19.89 

12.34 

8.27 

0.00 

13.40 

14.06 

10  23 

13.49 

21.15 

9.70 

6.14 

7.12 

7.63 

7.63 

10.11 

13.31 

8.68 

1.21 

0.96 

1.28 

1.62 

1.35 

0.71 

0.72 

0.76 

0.50 

1.47 

9.45 

9.88 

4.14 

0.00 

1.54 

2.19 

5.32 

1.24 

1.22 

1.24 

1.24 

1.93 

2.42 

1.90 

3.50 

10.13 

13.57 

15.86 

6.15 

9.97 

13.53 

20.14 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


4.81 
14.74 

6.21 
NA 
NA 

563 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

611 

6.60 

7.03 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

7.94 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

1.19 

1.31 
NA 

1.91 

2.ra 

1.22 

1.21 

NA 

1.74 

2.63 

87.54 

75.53 

52.75 

000 

5.66 

6.56 

7.95 

2.85 

6.64 

2.96 

2.97 

5.65 

5.38 

3.54 

6.75 

NA 

NA 

NA 

11.63 

NA 

NA 

NA 


FuHy  Im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.45 
8.33 
2.91 
8.37 

10.29 
0.97 
800 
8.81 
5.71 
6.36 
6.49 
532 
4.74 
244 
242 
2.63 
343 
831 
8.61 
9.21 

10.16 
882 
9.02 
9.34 
7.94 
8.09 
6.06 
000 
6.66 
8.72 
846 
7.90 

12.35 
6.73 
5.16 
5.50 
5.80 
562 
6.58 
7.81 
6.12 
0.46 
0.40 
0.44 
0.63 
0.52 
0.33 
0.31 
0.27 
0.18 
0.58 
4.50 
4.68 
255 
0.00 
1.51 
2.15 
351 
047 
142 
058 
1.41 
166 
2.24 
0.77 
2.19 
8.20 
9.37 

10.06 
6.77 
8.14 
9.37 

12.00 


0.07 
041 
0.23 
0.42 
0.67 
0.17 
0.81 
0.93 
0.44 
0.60 
0.60 
0.42 
0.35 
0.23 
0.20 
0.21 
0.28 
085 
0.91 
099 
1.16 
090 
0.97 
1.01 
1.25 
0.73 
0.55 
000 
0.79 
0.84 
0.61 
0.79 
1.27 
0.57 
0.37 
0.43 
0.50 
0.46 
0.60 
0.83 
053 
0.07 
006 
0.06 
0.10 
0.06 
0.04 
004 
0.06 
0.03 
009 
0.56 
0.58 
0.38 
0.00 
0.10 
0.14 
0.33 
007 
0.07 
0.06 
0.06 
0.12 
013 
010 
0.21 
0.60 
0.79 
094 
039 
0.60 
0.81 
1.19 


Fully  Im- 
plement- 
ed non- 

faclllty 

total 


Fully  im- 
plement- 
ed facility 
total 


1- 

601  I 

21.55 

9  07  I 

NA  I 

NA  I 

8  39  , 

NA 

NA  I 

I 


NA 

NA  j 
NA  I 

NAj 

na| 

9.32  i 
9  92  I 

10  33 
NA 
NA 
NA 
NA 
NA 
1^ 
NA 
NA 

29  08 
NA 
NA 
NA 
NA 
NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

247 

2.35 

NA 

363 

3.43 

1.97 

197 

NA 

227 

4.19 

97  55 

65  99 

57.27 

om 

7.30 

889 

13.60 

4.16 

7.93 

4.26 

4.29 

7.70 

7.93 

554 

10.46 

NA 

NA 

NA 

18.17 

NA 

NA 

NA 


1.65 

15.14 

577 

15  08 

2123 

373 

21.38 

25  32 

13.15 

1654 

17  23 

1219 

1098 

565 

574 

613 

824 

21.93 

24.00 

26.64 

30  73 

23  80 

25  97 

26  69 
29  08 
21  16 
1490 

000 

20.85 

23  62  1 

19  30  I 

2218 

34.77 

17  00 

11.67 

13.05 

13  93 

1371 

17.29 

21.95 

15  33 

1.74 

1.44 

1.80 

235 

1.95 

1.06 

1.07 

106 

0.71 

214 

14.51 

15.14 

707 

0.00 

315 

448 

886 

1.78 

271 

188 

2.73 

3.71 

479 

277 

5.90 

18.93 

23.73 

26  88 

13.31 

18.71 

23.71 

33  33 


Global 


000 
090 
010 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descnpdons  only  ars  copynghl  2001  American  Medical  Association  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply 
'Copynght  1994  Amencan  Dental  Association  All  ngtns  reserved 
3  «lndK:aiss  RVUs  are  not  used  tor  Medicare  payment 


^  CPT  codes  and  descriptions  only  are  copyright  2001  American  Mediciii  Associatton.  Al  Rights  Reserved.  Appkcabto  FARS/DFARS  Appty. 
^Copyrtght  1994  American  Dental  Association.  AH  fights  reseraed. 
3  *'lndicalas  RVUs  are  not  used  tor  Medicare  paymert 
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CPTV 
HCPCS2 


54135 

54150 

54152 

54160 

54161 

54162 

54163 

54164 

54200 

54205 

54220 

54230 

54231 

54235 

54240 

54240 

54240 

54250 

54250 

54250 

54300 

54304 

54308 

54312 

54316 

54318 

54322 

54324 

54326 

54328 

54332 

54336 

54340 

54344 

54348 

54352 

54360 

54380 

54385 

54390 

54400 

54401 

54402 

54405 

54406 

54407 

54408 

54409 

54410 

54411 

54415 

54416 

54417 

54420 

54430 

54435 

54440 

54450 

54500 

54506 

S4510 

54512 

54520 

54522 

54530 

54535 

54560 

54560 

54600 

54620 

54640 

54660 

54660 


MOO 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

D 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

0 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Remove  penis  &  nodes 

Circumcision  

Circumcision  

Circumcision  

Circumcision  

Lysis  penil  circumcts  lesion 

Repair  of  circumcision  

Frenulolomy  of  penis 

Treatment  of  penis  lesion  ... 
Treatment  of  penis  lesion  ... 
Treatment  of  penis  lesion  ... 

Prepare  penis  study  

Dynamic  cavemosometry  ... 

Penile  Injection  

Penis  study 


Penis  study 

Penis  study ' 

Penis  study 

Penis  study 

Penis  study ^ 

Revision  of  penis 

Revision  of  penis 

Reconstruction  of  urethra 

Reconstnjction  of  urettira 

Reconstruction  of  urettira 

Reconstruction  of  urettira  

Reconstruction  of  urettira 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Revise  penis/urethra  

Revise  pjenis/urethra  

Revise  penis/urethra  

Secondary  urethral  surgery 

Secondary  urethral  surgery 

Secondary  urethral  surgery 

Reconstruct  urethra/penis  

Penis  plastic  surgery  

Repair  penis  

Repair  penis  

Repair  penis  and  bladder 

Insert  semi-rigid  prosthesis  

Insert  setf-contd  prosthesis  

Remove  penis  prosttiesis 

Insert  multi-comp  penis  pros 

Remove  multi-comp  penis  pros 
Remove  multi-comp  prosttiesis 
Repair  multi-comp  penis  pros  .. 

Revise  penis  prostliesis  

Remove/replace  penis  prosth  .. 
Remv/repic  penis  pros,  comp  .. 
Remove  self-contd  penis  fmos  . 
Remv/repl  penis  contain  pros  .. 
Remv/repIc  penis  pros,  compi .. 

Revision  of  penis 

Revision  of  penis 

Revision  of  penis 

Repair  of  penis 

Preputial  stretching 

Biopsy  of  testis 

Biopsy  of  testis  

Removal  of  testis  lesion  

Excise  lesion  testis 

Removal  of  testis 

Orchiectomy,  partial  

RerTKJval  of  testis 

Extensive  testis  surgety  

Expioration  for  testis 

Expioration  for  testis 

Reduce  testis  torsion 

Suspension  of  testis  

Suspension  of  testis  

Orchiopexy  (Fowler-Stephens)  . 
Revision  01  testis  


Physician 

work 

RVUs  3 


26  36 
1.81 
2.31 
2.48 
3.27 
3.00 
3.00 
2.50 
1.06 
7.93 
2.42 
1.34 
2.04 
1.19 
1.31 
1.31 
0.00 
2.22 
2.22 
0.00 
10.41 
12.49 
11.83 
13.57 
16.82 
11.25 
13.01 
16.31 
15.72 
15.65 
17.08 
20.04 
8.91 
15.94 
17.15 
24.74 
11.93 
13.18 
15.39 
21.61 
8.99 
10.28 
0.00 
13.43 
12.10 
0.00 
12.75 
0.00 
15.50 
16.00 
8.20 
10.87 
14.19 
11.42 
10.15 
6.12 
0.00 
1.12 
*  1.31 
3.46 
0.00 
8.58 
5.23 
9.50 
8.58 
12.16 
7.78 
11.13 
7.01 
4.90 
6.90 
11.45 
5.11 


Fully  im- 
piernent- 
ed  non- 
facility  PE 
RVUs 


NA 

6.04 

NA 

5.04 

NA 

NA 

NA 

NA 

2.87 

NA 

2.06 

NA 

2.26 

1.19 

1.59 

0.45 

1.14 

2.90 

0.75 

2.15 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

1.10 

6.26 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


FuMy  Im- 
plefTient- 
ed  facility 
PE  RVUs 


14.68 

1.87 

1.76 

1.82 

2.10 

2.91 

2.54 

2.37 

0.38 

7.50 

1.04 

0.46 

0.83 

0.41 

NA 

0.45 

NA 

NA 

0.75 

NA 

8.89 

10.04 

9.94 

10.73 

11.67 

10.06 

9.56 

12.02 

11.17 

11.59 

11.87 

13.59 

9.80 

10.91 

12.10 

16.53 

8.82 

10.79 

12.20 

14.69 

6.53 

7.37 

0.00 

8.45 

6.09 

0.00 

6.46 

0.00 

7.36 

898 

5.35 

6.94 

7.89 

8.70 

8.17 

6.30 

0.00 

0.49 

0.45 

2.75 

0.00 

5.19 

3.75 

6.15 

5.46 

7.62 

4.97 

7.10 

4.38 

3.26 

4.40 

729 

3.65 


Mal- 
practice 
RVUs 


1.58 

0.17 

0.16 

0.16 

0.20 

0.18 

0.18 

0.15 

0.06 

0.47 

0.15 

0.08 

0.14 

0.07 

0.13 

0.08 

0.05 

0.16 

0.14 

0.02 

0.64 

0.74 

0.70 

0.81 

1.00 

1.15 

0.77 

1.03 

0.93 

0.92 

1.01 

1.90 

0.72 

1.10 

1.02 

1.62 

0.72 

1.16 

071 

1.28 

0.53 

0.61 

0.00 

0.80 

0.80 

000 

0.80 

0.00 

0.80 

0.80 

0.55 

0.55 

0.55 

0.72 

0.60 

0.36 

0.00 

0.07 

0.08 

0.21 

0.00 

0.56 

0.33 

0.62 

0.53 

0.83 

049 

0.79 

0.45 

0.31 

0.49 

0.81 

0.35 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 

8.02 

NA 

7.68 

NA 

NA 

NA 

NA 

3.99 

NA 

4.65 

NA 

4.44 

2.45 

3.03 

1.84 

1.19 

5.28 

3.11 

2.17 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

2.29 

7.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plement- 
ed facility 
total 


42.62 

3.85 

4.23 

4.46 

5.57 

6.09 

5.72 

5.02 

1.50 

15.90 

3.61 

1.88 

3.01 

1.67 

NA 

1.84 

NA 

NA 

3.11 

NA 

19.94 

23.27 

22.47 

25.11 

29.49 

22.46 

23.34 

29.36 

27.82 

28.16 

29.96 

35.53 

19.43 

27.95 

30.27 

42.89 

21.47 

25.13 

28.30 

37.58 

16.05 

18.26 

0.00 

22.68 

18.99 

0.00 

20.01 

0.00 

23.66 

25.78 

14.10 

18.36 

22.63 

20.84 

18.92 

12.78 

0.00 

1.68 

1.84 

6.42 

0.00 

14.33 

9.31 

16.27 

14.57 

20.61 

13.24 

19.02 

11.84 

8.47 

11.79 

19.55 

9.11 


Global 


090 

010 

010 

010 

010 

010 

010 

010 

010 

090 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

090 

090 

090 


CPTV 
HCPCS2 


54670 
54680 
54690 
54692 
54699 
54700 
54800 
54820 
54830 
54840 
54860 
54861 
54900 
54901 
55000 
55040 
55041 
55060 
55100 
55110 
55120 
55150 
55175 
55180 
55200 
55250 
55300 
55400 
55450 
55500 
55520 
55530 
55535 
55540 
55550 
55559 
55600 
55605 
55650 
55680 
55700 
55705 
55720 
55725 
55801 
55810 
55812 
55815 
55821 
55831 
55840 
55842 
55845 
55859 
55860 
55862 
55865 
55870 
55873 
55899 
55970 
55980 
56405 
56420 
56440 
56441 
56501 
56515 
56605 
56606 
56620 
56625 
56630 


MOD 


Status 


Description 


Repair  testis  injury 

Relocation  of  testis(es) 

Laparoscopy,  orchiectomy  

Laparoscopy,  orchiopexy  

Laparoscope  proc,  testis  

Drainage  of  scrotum 

Biopsy  of  epididymis  

Exploration  of  epididymis  

Remove  epididymis  lesion  

Remove  epididymis  lesion  

Removal  of  epididymis  

Removal  of  epididymis  

Fusion  of  spermatic  ducts 

Fusion  of  spermatic  ducts 

Drainage  of  hydrocele  

Removal  of  hydrocele  

Removal  of  hydroceles 

Repair  of  hydrocele  

Drainage  of  scrotum  abscess 

Explore  scrotum  

Removal  of  scrotum  lesion 

Removal  of  scrotum  

Revision  of  scrotum 

Revision  of  scrotum 

Incision  of  sperm  duct  

Removal  of  sperm  duct(s) 

Prepare,  spenn  duct  x-ray  

Repair  of  sperm  duct 

Ligation  of  sperm  duct 

Removal  of  hydrocele  

Removal  of  spemi  cord  lesion 
Revise  spermatic  cord  veins  .. 
Revise  spemnatic  cord  veins  ., 
Revise  hernia  &  sperm  veins  . 
Laparo  llgate  spennatic  vein  .. 
Laparo  proc,  spermatic  cord  .. 

Incise  sperm  duct  pouch  

Incise  sperm  duct  pouch  

Remove  sperm  duct  pouch  ... 
Remove  sperm  pouch  lesion 

Biopsy  of  prostate  

Biopsy  of  prostate  

Drainage  of  prostate  abscess 
Drainage  of  prostate  abscess 

Removal  of  prostate  

Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 

Removal  of  prostate  

Removal  of  prostate 

Extensive  prostate  surgery  .... 

Extensive  prostate  surgery 

Extensive  prostate  surgery  .... 

Percut/needle  insert,  pros  

Surgical  exposure,  prostate  .. 
Extensive  prostate  surgery  .... 
Extensive  prostate  surgery .... 

Electroejaculation  

Cryoablate  prostate 

Genital  surgery  procedure 

Sex  transformation,  M  to  F  ... 
Sex  transformation,  F  to  M  ... 

I  &  D  of  vulva/perineum  

Drainage  of  glartd  abscMS  ... 

Surgery  for  vulva  lesion  

Lysis  of  labial  lesion<s) 

Destroy,  vulva  lesionB,  simp  . 
Destroy  vulva  lesion/s  compI 

Biopsy  of  vutva/pefinsum 

Biopsy  of  vulva/perinsum 

Paitiai  rsmoval  of  vulva 

Complete  removal  of  vulva  ... 
Extensive  vulva  surgery 


Physicwi 

iMork 
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6.41 

1265 

10  96 

12.88 

0.00 

3.43 

2.33 

5.14 

5.38 

5.20 

632 

8.90 

13.20 

17.94 

1.43 

5.36 

7.74 

5.52 

213 

5.70 

5.09 

7.22 

5.24 

10.72 

4.24 

3.29 

3.51 

8.49 

4.12 

5.59 

6.03 

5.66 

6.56 

7.67 

6.57 

0.00 

6.38 

7.96 

11.80 

5.19 

1.57 

4.57 

7.64 

8.68 

1780 

22.58 

27.51 

30.46 

14.25 

15.62 

22.69 

24  38 

28.55 

12.52 

14.45 

18.39 

22  87 

2.58 

19.47 

0.00 

0.00 

0.00 

1.44 

1.38 

2.84 

1.97 

1.53 

2.76 

1.18 

OSS 

747 

8.40 

12.36 


Fully  im- 
plement- 
ed norv 
fadNtyPE 
RVUs 


NA 

NA 

NA 

NA 

0.00 

8.80 

6.45 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.24 

NA 

NA 

NA 

10.06 

NA 

NA 

NA 

NA 

NA 

NA 

9.72 

NA 

NA 

808 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

468 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.96 

NA 

0.00 

0.00 

0.00 

2.50 

2.48 

383 

2.74 

2.42 

3.20 

1.90 

1.69 

NA 

NA 

NA 


Fully  Im- 
plernent- 
ed  facility 
PE  RVUs 


4.30 
7.65 
7.08 
584 
0.00 
3.53 
0.79 
3.61 
3.85 
379 
440 
528 
6.99 
9.27 
0.49 
356 
463 
3.64 
363 
3.71 
3.52 
476 
3.88 
6.38 
3.10 
3.28 
1.56 
532 
2.62 
376 
3.82 
3.92 
4.23 
437 
3.67 
0.00 
4.41 
5.39 
6.44 
3.77 
0.73 
392 
5.88 
6.58 
978 
11.85 
13.91 
15.01 
8.20 
8.67 
12.32 
12  86 
14.26 
7.71 
7.93 
9.69 
11.49 
0.98 
10.65 
0.00 
0.00 
0.00 
1.33 
1.33 
2.40 
2.11 
1.42 
2.46 
0.50 
0.23 
S.13 
6.20 
7.93 


Mal- 
practice 
RVUs 


0.41 
0.94 
0.99 
0.87 
0.00 
0.23 
0.14 
033 
0.34 
0.31 
0.38 
052 
134 
183 
010 
0.35 
0.50 
0.37 
0.15 
0.36 
0.33 
0.47 
0.33 
0.72 
0.25 
0.21 
0.20 
0.50 
0.24 
0.43 
0.56 
0.36 
0.42 
0.74 
047 
0.00 
0.38 
0.54 
072 
0.31 
0.10 
0.26 
044 
0.51 
1.08 
1.35 
1.68 
1.84 
0.85 
094 
1.37 
1.48 
1,71 
074 
0.82 
1.14 
1.37 
0.14 
1.02 
0.00 
0.00 
0.00 
0.14 
0.13 
0.28 
0.17 
0.15 
0.18 
0.11 
0.06 
0.76 
0.84 
1.23 


Fully  Inv 

plement- 

ed  non- 

facHrty 

total 


Fully  im- 

plernent- 

ed  facility 

total 


Global 


NA 
NA 
NA 
NA 
0.00 

12.46 
892 
NA 
r^A 
NA 
NA 
NA 
NA 
NA 
3.77 
NA 
NA 
NA 

1234 
NA 
NA 
NA 
NA 
NA 
NA 

13.22 
NA 
NA 

1244 
NA 
NA 
NA 
NA 
NA 
NA 
000 

NA 

1^ 

NA 

635 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

468 

NA 

0.00 

000 

000 

408 

400 

695 

488 

4.10 

6.14 

3.11 

2.30 

NA 

NA 

NA 


11.12 

21.24 

1903 

1959 

000 

719 

326 

906 

9.57 

9.30 

11  10 

1470 

21  53 

29  04 

202 

9.27 

12.87 

953 

5.91 

9.77 

894 

12.45 

945 

17.82 

7.59 

678 

5.27 

1431 

698 

978 

1041 

994 

11.21 

12.78 

10.71 

000 

11  17 

13  89 

1896 

9.27 

240 

8.75 

13  96 

1577 

28  66 

35  78 
43.11 
47.31 
23  30 
25  23 

36  38 
38  72 
44.52 
2097 
23  20 
29^ 
35  73 

370 

31  14 

0.00 

0.00 

000 

291 

285 

552 

4.25 

3.10 

5.40 

1.71 

0.84 

13.36 

15.44 

21.52 


090 
090 
090 
090 
YYY 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
000 
090 
010 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
000 
DIG 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
YYY 
XXX 
XXX 
010 
010 
010 
010 
010 
010 
000 

zzz 

090 
090 
090 


<  CPT  codas  and  d»sci'<)tions  only  ara  copyngTit  2001  Ainancan  Madnal  AssodaHon.  AM  Righls  Raaarvad.  ApptcatM  FARS/Df  ARS  Apply. 
'Copyngm  1994  Amencan  Dantal  Assooanon  Al  nghts  lasanrad. 
'-^kKtcales  RVUs  are  not  us«d  for  Medicare  paymant. 


1  CPT  oodas  and  dMCflplions  only  ara  ixpyTttTN  2001  Afiwikan  Madtoal  Aaaodatan.  Al  RigMi  Raawved.  Appica«M 
*Copyitght  1994  Anwfican  Danlal  Asaodadon.  Al  rtghit  raaarved. 
'^IndteslM  RVUs  wvnot  uMdior  Msdcsw  psynMnt 
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cptv 

HCPCS^ 


MOD 


56631 
56632 
56633 
56634 

56637 

56640 

56700 

56720 

56740 

56800 

56805 

56810 

57000 

57010 

57020 

57022 

57023 

57061 

57066 

57100 

57105 

57106 

57107 

57109 

57110 

57111 

57112 

57120 

57130 

57135 

57150 

57155 

57160 

57170 

57180 

57200 

57210 

57220 

57230 

57240 

57250 

57260 

57265 

57268 

57270 

57280 

57282 

57284 

57287 

57288 

57289 

57291 

57292 

57300 

57305 

57307 

57308 

57310 

57311 

57320 

57330 

57335 

57400 

57410 

57415 

57452 

57454 

57460 

57500 

57505 

57510 

57511 

57513 


Status 


A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
I  A 
I  A 
|A 
I  A 

I  A 
|A 
'A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Ptiysician 

wofh 

RVUs» 


Extensive  vulva  surgery  

Extensive  vulva  surgery    

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Extensive  vulva  surgery  

Partial  removal  o<  hymen  

Irfdsion  of  hyTT>en  

Remove  vagina  gland  lesion  ... 

Repair  ot  vagina 

Repar  ditons 

Repair  of  penneum 

Exploration  of  vagina 

Drainage  of  pelvic  abscess  

Drainage  of  pelvic  fluid 

I  &  d  vaginal  hematoma,  pp 
I  &  d  vag  hematoma,  non-ob 
Destroy  vag  lesions,  simple  . . 
Destroy  vag  lesions,  complex 

Biopsy  of  vagina 

Biopsy  of  vagina 

Remove  vagina  wall,  partial  .... 
Remove  vagina  tissue,  part  ... 
Vaginectomy  partial  w/nodes  . 
Remove  vagina  wall,  complete 
Remove  vagina  tissue,  compi 
Vaginectomy  w/nodes.  compi 

Closure  of  vagina    

Remove  vagina  lesion 

Remove  vagina  lesion 

Treat  vagina  infection 

Insert  uten  tandems/ovoids  .. . 
Insert  pessary/other  device  .... 

Fitting  of  diaphragm/cap 

Treat  vaginal  bleeding 

Repair  of  vagina  

Repair  vagina/penneum  

Revision  of  urethra  

Repair  of  urethral  lesion 

Repair  bladder  &  vagina  

Repair  rectum  &  vagina  

Repair  of  vagina  

Extensive  repair  of  vagina 

Repair  of  bowel  bulge  

Repair  of  bowel  pouch  

Suspension  of  vagina  

Repair  of  vaginal  prolapse  

Repair  paravaginal  defect  

Revise/remove  sling  repair 

Repair  bladder  defect  

Repair  bladder  &  vagina  

Construction  of  vagina  

Construct  vagina  with  graft  .... 
Repair  rectum-vagina  fistula 
Repair  rectum-vagina  fistula  .. 

Fistula  repair  &  colostomy 

Fistula  repair,  transpenne  

Repair  urethrovaginal  lesion  . 
Repair  urethrovaginal  lesion  .. 
Repair  bladder-vagina  lesion  . 
Repair  bladder-vagina  lesion 

Repair  vagina  

Dilation  of  vagina 

Petvtc  examination  

Remove  vaginal  foreign  body 

Examir>atK>n  of  vagina  

Vagna  examination  &  t>iopsy 

Cervix  excision  

Biopsy  of  cervix  

Endocervical  curettage 

Cautenzation  of  cervix 

Cryocautery  of  cervix  

Laser  surgery  of  cennx ,... 


16.20 

20.29 

16.47 

17.88 

2197 

22.17 

2.52 

0.68 

4.57 

3.89 

18.86 

4.13 

2.97 

603 

1.50 

2.56 

4.75 

1.25 

2.61 

120 

1.69 

6.36 

23  00 

27.00 

14.29 

27.00 

29.00 

7.41 

2.43 

2.67 

0.55 

6.27 

0.89 

0.91 

1.58 

3.94 

5.17 

4.31 

5.64 

6.07 

553 

8.27 

11.34 

6.76 

12.11 

15.04 

886 

12.70 

10.71 

13.02 

11.58 

7.95 

13  09 

7.61 

13.77 

15.93 

9.94 

6.78 

7.98 

8.01 

12.35 

18.73 

227 

175 

2.17 

0.99 

127 

2.83 

0.97 

1.14 

1.90 

1.90 

190 


Fuly  im- 

pieifient- 

ed  non- 

iacilityPE 

RVUs 


FuJIy  im- 


ed  facility 
PERVUs 


NA 

NA 

NA 

NA 

NA 

NA 
3.18 
1.79 
4.08 

NA 

NA 

NA 

NA 

NA 
1.63 

NA 

NA 
2.37 
3.09 
1.64 
235 
2.67 

NA 

NA 

NA 

NA. 

NA 

NA 

NA 
309 
1.04 

NA 
1.12 
1.46 
2.37 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  ! 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

na; 

NA  I 

na  I 

NA  I 
NA 
NA 
2.75  . 
3.71  ! 
1  69  ' 
1  88  I 
2.17 
2.29 
2.05 
3.39 
254 
272 


Mal- 
practice 
RVUs 


1080 

12.42 
9.70 

11.25 

13.16 

12.58 
2.16 
0.57 
3.08 
286 
9.69 
2.91 
2.49 
4.08 
0.66 
2.14 
3.01 
1.33 
2.41 
0.53 
2.34 
2.67 

1065 

13.89 
756 

12.85  ! 

14.38  I 
4.85 
225 
2.35 
0.22 
3.67 
0.41 
036 
155 
314 
3.69 
3.52 
4.49 
4.62 
4.01 
5.17 
722 
454 
658 
7.74 
5.44 
7.45 
7.47 
7.24 
712 
593 
7.20 
4.82 
700 
772 
596 
4.95  j 
5.45  I 

5  68  I 

6  96  ' 
984 
1.18 
1.12 
218 
0.46 
0.62 
1.19 
0.50 
1.36 
1.66 
077 
1.66 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


1.63 
2.03 
1.66 
1.78 
2.18 
2.26 
0.24 
0.07 
0.37 
0.37 
1.82 
0.41 
0.28 
0.57 
0.15 
0.24 
0.24 

ai3 

0.26 

O10 

0.17 

0.58 

2.17 

1.97 

1.43 

2.71 

2.19 

0.75 

0.23 

0.26 

0.06 

0.63 

0.09 

0.09 

0.16 

0.38 

O50 

0.42 

050 

0.53 

0.54 

0.83 

1.14 

0.66 

1  17 

1.44 

0.86 

1.17 

0.74 

0.86 

0.95 

0.78 

1.29 

070 

1.33 

159 

0.91 

045 

0.51 

0.60 

0.86 

1.66 

0.22 

0.14 

019 

0.10 

ai3 

0.28 
0.10 
0.12 
0.18 
018 
0.19 


NA 

NA 

NA 

NA 

NA 

NA 

5.94 

2.54 

9.02 

NA 

NA 

NA 

NA 

NA 

3.28 

NA 

NA 

3.75 

596 

2.94 

4.21 

9.61 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6.02 

1.65 

NA 

2.10 

246 

4.11  1 

NA  ; 

NA  I 

NA  I 

NA  I 

NA  I 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA  I 

NA 

NA 

NA 

NA 

NA 

4.64 

607 

2.78 

3.28 

528 

336 

3.31 

5.47 

462 

4.81 


28.63 

3474 

27.83 

30.91 

37.31 

37.01 

4.92 

1.32 

802 

7.12 

30.37 

7.45 

5.74 

1068 

231 

494 

8.00 

2.71 

5.28 

1.83 

4.20 

9.61 

35.82 

42.86 

2328 

42.56 

45.57 

13.01 

4.91 

5.28 

0.83 

10.57 

1.39 

1.36 

3.29 

746 

936 

8.25 

10  63 

11.22 

10.08 

1427 

19.70 

1196 

19.86 

24  22 

15.16 

21.32 

18.92 

21.12 

19.65 

1466 

2158 

1313 

22.10 

25.24 

16.81 

12.18 

13.94 

14.29 

20.17 

30.23 

3.67 

3.01 

4.54 

1  55 

2.02 

4.30 

1.57 

2.62 

3.74 

2.85 

375 


Global 


090 

090 

09G 

090 

090 

090 

010 

000 

010 

010 

090 

010 

010 

090 

000 

010 

010 

010 

010 

000 

010 

090 

090 

090 

090 

090 

090 

090 

010 

010 

000 

090 

000 

000 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

•090 

090 

090 

090 

090 

000 

000 

010 

000 

000 

000 

000 

010 

010 

010 

010 


CPTV 
HCPCS2 


MOD 


57520 
57522 
57530 
57531 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58150 
58152 
58180 
56200 
58210 
58240 
58260 
58262 
58263 
58267 
58270 
58275 
58280 
58285 

58300  j 

58301  j 

58321  I 

58322  I 
58323 
58340 
58345 
58346 
58350 
58353 
58400 
58410 
58520 
58540 
58550 
58551 
58555 
58558 
58559 
58560 
58561 
58562 
58563 
58578 
58579 
58600 
58605 
58611 
58615 
58660 
58661 
58662 
58670 
58671 
58672 
58673 
58679 
58700 
58720 
58740 
58750 
58752  i 


Status 


Description 


Conization  of  cervix 

Conization  of  cervix 

Removal  of  cervix 

Removal  of  cervix,  radical 

Removal  of  residual  cervix 

Remove  cervix/repair  pelvis  .... 

Removal  of  residual  cervix 

Remove  cervix/repair  vagina  ... 
Ren>ove  cennx.  repair  bowel ... 

Revision  of  cervix 

Revision  of  cervix  

Dilation  of  cervical  canal  

D  &  C  of  residual  cervix  

Biopsy  of  utenjs  lining 

Dilation  and  curettage  

Removal  of  uterus  lesion  

Removal  of  uterus  lesion  

Total  hysterectomy  

Total  hysterectomy 

Partial  hysterectomy 

Extensive  hysterectomy  

Extensive  hysterectomy  

Removal  of  pelvis  contents  .... 

Vaginal  hyslerectonty  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Hysterectomy  &  vagina  repair 
Hysterectomy  &  vagina  repair 
Hysterectomy/revise  vagina  ... 
Hysterectomy/revise  vagina  ... 

Extensive  hysterectomy  

Insert  intrauterine  device 

Remove  intrautenne  device  ... 

Artificial  insemination 

Artificial  Insemination 

Sperm  washing 

Catheter  for  hysterography  .... 

Reopen  fallopian  tube  

Insert  heyman  uten  capsule  ... 

Reopen  fallopian  tube  

Endometr  ablate,  ttiernial 

Suspension  of  uterus  

Suspension  of  uteois  

Repair  of  ruptured  uterus 

Revision  of  uterus  

Laparo-asst  vag  hysterectomy 
Laparoscopy.  remove  myoma 
Hysteroscopy.  dx.  sep  proc  .... 

Hysteroscopy.  biopsy  

Hysteroscopy,  lysis 

Hysteroscopy,  resect  septum  . 
Hysteroscopy.  remove  myoma 

Hysteroscopy.  remove  fl)  

Hysteroscopy,  ablation  

Laparo  proc,  uterus  

Hysteroscope  procedure  

Division  of  fallopian  tube  

Division  of  fallopian  tube  

Ligate  oviduct(s)  add-on 

Occlude  fallopian  tube(s)  

Laparoscopy,  lysis 

Laparoscopy,  remove  adnexa 
Laparoscopy,  excise  lesions  .. 
Laparoscopy.  tubal  cautery  .... 

Laparoscopy.  tutial  block  

Laparoscopy.  fimbnoplasty 

Laparoscopy.  salpingostomy  .. 

Laparo  proc.  oviduct-ovary 

Removal  of  fallopian  tut>e    

Removal  of  ovary /tube(s)  

Revise  fallopian  tut>e<s) 

Repair  oviduct    

Revise  ovanan  tube(s)  


Ptiysician 
RVUs  3 


4.04 

3.36 

4.79 

28  00 

12.22 

13.03 

5.53 

8.95 

8.37 

3.55 

4.13 

077 

1.67 

1.53 

3.27 

14.60 

8.04 

15.24 

20.60 

15.29 

21.59 

28  85 

38  39 

1298 

14.77 

16.06 

17.04 

1426 

15.76 

17.01 

22  26 

+1  01 

1.27 

0.92 

1  10 

0.23 

088 

4.66 

675 

1.01 

3.56 

6.36 

12.73 

11.92 

14.64 

14.19 

14J21 

3.33 

475 

617 

7.00 

10.00 

5.21 

6.17 

000 

000 

560 

500 

145 

390 

1129 

11.05 

11  79 
560 
5.60 

12  88 

13  74 
000 

1205 
11.36 
1400 
14.84 
1484 


FuHy  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


4.43 

4.02 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.22 

270 

■1.56 

401 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

142 

1.62 

103 

1.05 

053 

1242 

NA 

NA 

2.15 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

295 

355 

2.59 

301 

'3.78 

NA 

262 

000 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 


Fully  im- 
plen>ent- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 

plenr»ent- 

ed  non- 

facility 

total 


Fully  im- 
plement- 
ed facility 
total 


Global 


-I- 


2.93 
2.68 
3.78 

14.44 
6.49 
6.95 
3.98 
5.90 
5.14 
2.71 
3.41 
0.36 
2.40 
0.76 
2.55 
7.38 
5.11 
7.90 

10.17 
7.90 

11.62 

14.67 

19.71 
690 
7.66 
822 
881 
7.43 
7.94 
846 

11  15 
0.40 
0.51 
0.37 
0.42 
010 
033 
1.73 
384 
1  17 
2.28 
4.17 
684 
6.24 
6.96 
7.11 
709 
149 
213 
2.59 
3.01 
3.78 
2.34 
262 
0.00 
000 
3.51 
332 
061 
335 
5.78  I 
5  47  I 
5.75 
373 
3.74 
6.81 
716 
000 
605 
6.05 
7.34 
760 
792 


041 
034 
0.48 
246 
1.21 
1.30 
0.55 
089 
0.80 
0.33 
0.41 
008 
017 
007 
033 
146 
0.80 
1.53 
1.52 
154 
215 

2  91 

3  76 
123 
142 
1  55 
1  51 
1.37 
151 
154 
1  68 
010 
0.13 
010 
Oil 
002 
0.08  I 
0.36  1 
068 
0.10 
0  37 
0.62  { 
109  I 
1.17  1 
1.28  I 

1.44  i 

1.45  ! 
0  34 
0.49 
0  62 
071 
1.02, 
0  52  I 
0  62  ' 
000 
000 
039 
033 

0  07 
040 
1.14 

1  12  I 

i:i8  • 

0  55  I 

0.56 

1.22 

140 
000 
064 

1.14  j 
0  59 
1.52 
1.51 


888 

772 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.07 

4  54 

316 

761 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

253 

302 

205 

2.26 

^078 

13  38 

NA 

NA 

326 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

6  62 

8  79 

938 

1072 

1480 

NA 

941 

000 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 


738 

638 

905 

44  90 

1992 

21.28 

10.06 

15  74 

1431 

659 

795 

121 

4.24 

236 

615 

23  44 
13  95 
2467 
32  29 

24  73 
35  36 
46  43 
6186 

21  11 
23  85 

25  83 
27.36 
23  06 
25  21 
27  01 
35  29 

151 
1.91 
139 
163 
035 
129 

6  75 
11  27 

2  28 

621 

11  15 

20  66 

1933 

22  88 
22  74 
22  75 

516 
737 
938 
10  72 
1480 
8  07 
941 
000 
000 
950 
8  65 
213 

7  65 
1821 
1764 
18  72 

988 
990 

20  91 

22  30 
000 

18  74 
18  55 

21  93 

23  96 

24  27 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
010 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 
000 
000 
000 
000 
010 
090 
010 
010 
090 
090 
090 
090 
010 
010 
000 
000 
000 
000 
000 
000 
000 
YYY 
YYY 
090 
090 

zzz 

010 
090 
010 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
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cptv 

HCPCS^ 


MOD   Status 


r 

58760 

58770 

58800 

58805 

58820 

58822 

58823 

58825 

58900 

58920 

58925 

58940 

58943 

58950 

58951 

58952 

58953 

58954 

58960 

58970 

58974 

58976 

58999 

59000 

59001 

59012 

59015 

59020 

59020  I 

59020  1 

59025  ! 

59025 

59025 

59030 

59050 

59051 

59100 

59120 

59121  I 

59130! 

59135! 

59136  j 

59140  1 

59150  I 

59151  i 
59160! 
59200  I 
59300  1 
59320: 
59325 
59350  ! 
59400| 
59409 
59410 
59412 
59414 
59425 
59426! 
59430{ 
59S10| 
59514  I 
59515 
S952S 
59610 
59612 
59614 
59618 
59620 
59622 
59812 
59820 
59821 
59630 


26 
TC 


26 

TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
!a 
I  A 

;A 

,A 
A 

'a 

lA 

A 

I  A 

II 

i: 

jA 
I  A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Renxsve  tubal  obstruction  

Create  new  tubal  opening  

Drainage  of  ovanan  cyst(s)  

Drainage  of  ovarian  cyst(s)  

Drain  ovary  abscess,  open  

Drain  ovary  abscess,  percut  .... 

Drain  pelvic  abscess,  percut  .... 

Transposition,  ovary(s)  

Biopsy  of  ovary(s)  

Partial  removal  of  ovary(s)  

Removal  of  ovarian  cyst(s)  

Removal  of  ovary(s)  

Removal  of  ovary(s)  

Resect  ovarian  malignancy 

Resect  ovarian  malignancy  

Resect  ovarian  malignancy  

Tafi.  rad  dissect  for  debulk  

Tah  rad  debulk/lympti  remove  . 

Exploration  of  atxtomen  

Retrieval  of  oocyte  

Transfer  of  embryo  

Transfer  of  embryo  

Genital  surgery  procedure 

Amniocentesis,  diagnostic 

Amniocentesis,  therapeutic  

Fetal  cord  puncture,  prenatal  ... 

Chorion  biopsy  

Fetal  contract  stress  test  

Fetal  contract  stress  test  

Fetal  contract  stress  test 

Fetal  non-stress  test 

Fetal  non-stress  test ...' 

Fetal  non-stress  test 

Fetal  scalp  blood  sample  

Fetal  monitor  w/repon  

^etal  monitor/interpret  only  

Remove  uterus  lesion  

Treat  ectopic  pregnancy 

I  Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Tre^  ectopic  pregnancy 

Trea*  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

D  &  C  after  delivery 

Insert  cervical  dilator  

Episiotomy  or  vaginal  repair 

Revision  of  cervix  

Revision  of  cervix  

Repair  of  uterus 

I  Obstetncal  care  

I  Obstetncal  care  

I  Obstetncal  care  

I  Antepartum  manipulation  

I  Deliver  placenta 

j  Antepartum  care  only  

]  Antepartum  care  only  

I  Care  after  delivery 

,  Cesarean  delivery    

Cesarean  delivery  only 

Cesarean  delivery  

Remove  uterus  after  cesarean 

Vbac  delivery  

Vbac  delivery  only 

Vbac  care  after  delivery  

Attempted  vbac  delivery  

Attempted  vbac  delivery  only  .. 

Attempted  vbac  after  care 

Treatment  of  miscamage  

Care  of  miscarriage  

Treatment  of  miscamage  

Treat  uterus  infection  


Physician 

work 

RVUs  3 


13.13 

13.97 

.4.14 

5.88 

4.22 

10.13 

3.38 

10.98 

5.99 

11.36 

11.36 

7.29 

18.43 

16.93 

22.38 

25.01 

32.00 

35.00 

14.65 

3.53 

0.00 

3.83 

0.00 

1.30 

3.00 

3.45 

2.20 

0.66 

0.66 

0.00 

0.53 

0.53 

0.00 

1.99 

0.89 

0.74 

12.35 

11.49 

11.67 

14.22 

13  88 

13.18 

5.46 

11.67 

11.49 

2.71 

0.79 

2.41 

2.48 

4.07 

495 

23.06 

13  JO 

14.78 

1.71 

1.61 

4.81 

8.28 

2.13 

26.22 

15.97 

17.37 

8.54 

24  62 

15.06 

16.34 

27.78 

17.53 

18.93 

4.01 

4.01 

4.47 

6.11 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


MA 

NA 

4.43 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.56 

0.00 

2.30 

0.00 

2.05 

NA 

NA 

1.64 

0.78 

0.28 

0.50 

0.44 

0.22 

0.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.73 

1.41 

2.01 

NA 

NA 

NA 

NA 

NA 

NA 

1.38 

NA 

5.36 

914 

1.29 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

3.75 

3.79 

3.79 

NA 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


7.00 
7.24 
4.36 
3.66 
3.38 
5.20 
2.38 
595 
364 
5.85 
5.79 
4.18 
9.92 
9.41 
11.81 
12.99 
15.59 
16.71 
8.52 
1.92 
000 
1.53 
0.00 
0.72 
1.37 
1.71 
1.11 

NA 
028 

NA 

NA 
0.22 

NA 
1.14 
0.38 
031 
6.61 
6.35 
6.39 
7.16 
7.27 
6.36! 
3.70  I 
6.69  ; 
6.12 
2  29  I 
032 
1.01 
1.31 
197 
2.19  j 
15.41  ' 
5.57  j 
6  98 
0.72  1 
1.34  I 
5.32  ; 
9  14  ' 
129  ; 
17.61  I 
6  57  ' 
8  52  I 
3.52  I 
16.29  1 
6.43  I 
7.70 
18.38 
6.87 
8.91 
2.51 
285 
3.01 
3.85 


1.34 
1.42 
0.36 
0.56 
0.29 
0.92 
0.18 
0.62 
0.56 
0.68 
1  14 
0.73 
1.86 
1.55 
2.20 
2.50 
3.20 
3.50 
1.47 
0.36 
0.00 
0.39 
0.00 
0.23 
0.23 
062 
0.40 
0.20 
012 
0.08 
0.12 
0.10 
0.02 
0.36 
0.16 
0.14 
2.21 
2.06 
2.09 
2.54 
2.49 
2.36 
0.98 
1.23 
1.41 
049 
0.15 
0.43 
0.45 
0.73 
0.88 
414 
2.42 
2.65 
0.31 
0.29 
0.86 
1.49 
038 
470 
286 
3.12 
1.53 
4.41 
2.70 
2.93 
4.98 
3.15 
3.39 
058 
0.72 
0.80 
1.10 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 
8.93 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
12.45 
0.00 
6.52 
0.00 
3.58 
NA 
NA 
4.24 
164 
1.06 
058 
1.09 
085 
0.24 
NA 
NA 
NA 
NA 
NA 
NA  ! 
NA  { 
NA  { 
NA  : 
NA  I 
NA  I 
NA  , 
6.93 
2.35 
4.85  I 
NA  I 
NA  I 
NA  I 
NA  I 

NA  ; 

NA  I 

3.40  I 

NA  i 

11.03  ] 

18.91 

3.80 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

834 

852 

9.06 

NA 


21.47 

22.63 

8.86 

10.10 

789 

16.25 

5.94 

17.55 

10.19 

17.89 

18.29 

12.20 

30.21 

27.89 

36.39 

40.50 

50.79 

55.21 

24  64 

5.81 

0.00 

5.75 

0.00 

2.25 

4.60 

5.78 

3.71 

NA 

1.06 

NA 

NA 

0.85 

NA 

3.49 

1.43 

1.19 

21  17 

19.90 

2015 

23  92 

23.64 

2190 

1014 

19.59 

19.02 

5.49 

1.26 

3.85 

4.24 

6.77 

8.02 

42.61 

2149 

24.41 

2.74 

324 

10.99 

18.91 

380 

48  53 

25.40 

29.01 

13.59 

45.32 

24.19 

26.97 

51.14 

27.55 

3123 

7.10 

7.58 

8.28 

11.06 


Global 


090 

090 

090 

090 

090 

090 

000 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 

000 

000 

YYY 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

XXX 

XXX 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

000 

000 

000 

000 

000 

MMM 

MMM 

MMM 

MMI^ 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

zzz 

MMM 

MMM 

MMM 

MMM 

MMM 

MMM 

090 

090 

090 

090 


CPTV 
HCPCS2 


59840 
59841 
59850 
59851 
59852 
59855 
59856 
59857 
59866 
59870 
59871 
59898 
59899 
60000 
60001 
60100 
60200 
60210 
60212 
60220 
60225 
60240 
60252 
60254 
60260 
60270 
60271 
60280 
60281 
60500 
60502 
60505 
60512 
60520 

60522 
60540 
60545 
60600 
60605 
60650 
60659 
60699 
61000 
61001 
61020 
61026 
61050 
61055 
61070 
61105 
61107 
61108 
61120 
61140 
61150 
61151 
61154 
61156 
61210 
61215 
61250 
61253 
61304 
61305 
61312 
61313 
61314 
61315 
61320 
61321 
61330 
61332 


MOO 


Status 


Description 


Abofton  

Abortion  

Abortion  

Abortion  

Abortion 

Abo«tk>n  

Abocton  

Abortion 

Abortion  (mpr)  

Evacuate  mole  of  uterus  

Remove  cerclage  suture  

Laparo  proc,  ob  care/deliver 

Maternity  care  procedure  

Drain  thyroid/tongue  cyst  

Aspirate/inject  ttiynod  cyst  ... 

Biopsy  of  thyroid 

Remove  thyroid  lesion 

Partial  thynsid  excision  

Parital  ttiyroid  excision  

Partial  removal  of  thynjid  

Partial  removal  of  thyroid  

Removal  of  thyroid  

Removal  of  thyrokl  .-. 

Extensive  thyroid  surgery 

Repeat  thyrokl  surgery 

Removal  of  thyrokl  

Removal  of  thyrokl  

Remove  thyroid  duct  lesion  .. 
Remove  thyroid  duct  lesk)n  .. 
Explore  parathyrokl  glands  .. 

Re-exptore  parathyrokls  

Expk>re  parathyrokl  glands  .. 
Autotransplant  parathyrokl  ... 
Removal  of  thymus  gland  .... 
Removal  of  thymus  gland  .... 
Removal  of  thymus  gland  .... 

Expkxe  adrenal  gland  

Expiore  adrenal  gland  

Remove  carotkl  body  leskxi  . 
Remove  carotkl  body  leskxi  . 
Laparoscopy  adrenalectomy 

Laparo  proc.  endocrine  

Endocrine  surgery  procedure 
RefTXJve  cranial  cavity  flukl  .. 
Remove  cranial  cavity  flukl  .. 

Remove  brain  cavity  fluid 

Injectkjn  Into  brain  canal  

Remove  brain  canal  ftukl  

Injection  into  brain  canal  

Brain  canal  shunt  procedure 

Twist  drill  hole  

Drill  skull  for  implantation  

Drill  skull  for  drainage  

Burr  hole  for  puncture  

Pierce  skull  for  biopsy  

Pierce  skull  for  drainage  

Pierce  skull  for  drainage  

Pierce  skull  &  remove  dot  ... 

Pierce  skull  for  drainage  

Pierce  skull,  implant  devKe  .. 

Insert  brain-flukl  devKe  

Pierce  skull  &  exptore  

Pierce  skull  &  explore  

Open  skull  for  exptoration  .... 
Open  skull  for  expk>ratk>n  .... 

Open  skull  for  drainage  

Open  skull  for  drainage 

Open  skull  for  drainage 

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Decompress  eye  socket 

Expkxe/bk)psy  eye  socket  ... 


PtiysKian 

iMOrfc 
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3.01 

5.24 

5.91 

593 

8.24 

6.12 

7.48 

929 

4.00 

6.01 

2.13 

0.00 

0.00 

1.76 

0.97 

1.56 

9.55 

10.88 

16.03 

11.90 

14.19 

16.06 

20.57 

26  99 
17.47 
20.27 
16.83 

5.87 

8.53 

16.23 

20.35 

21.49 

4.45 

16.81 

18.87 

23.09 

1703 

1988 

17.93 

20.24 

20.00 

000 

0.00 

1.58 

1.49 

1.51 

169 

1.51 

2.10 

0.89 

5.14 

5.00 

10.19 

876 

15.90 

17.57 

12.42 

14.99 

16.32 

5.84 

4.89 

10.42 

12.36 

21.96 

26.61 

24.57 

24.93 

24.23 

27  68 
25  62 
28.50 
23.32 
27.28 


FuMy  im- 


ed  non- 
facility  PE 
RVUs 


4.01 
5.78 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
2.19 
000 
0.00 
2.40 
1  77 
2.70 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
000 
0.00 
1.79 
208 
252 
228 
NA 
NA 
7.33 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


2.47 

3.72 

2.75 

3.22 

4.58 

3.38 

3.74 

4.46 

1.60 

3.83 

0.93 

000 

0.00 

2.22 

0.35 

056 

6.88 

6.63 

8.62 

7.27 

8.05 

932 

11.64 

16.39 

10.66 

11.54 

10.20 

529 

6.27 

7.99 

9.97 

11.53 

1.72 

9.55 

11.57 

12.88 

8.09 

9.73 

13.43 

18.12 

8.34 

0.00 

000 

1.53 

1.47 

1.51 

173 

156 

1.80 

1.22 

3.67 

3.12 

7.09 

588 

10.00 

10.74 

8.16 

9.43 

10.30 

3.53 

4.24 

6.73 

765 

12.85 

15.31 

14.57 

14.76 

1155 

16.22 

15.20 

16.09 

19.43 

20.43 


Mal- 

practKe 

RVUs 


0.54 
094 
106 
1.06 
148 
1.10 
1.34 
1.66 
072 
0.77 
038 
0.00 
0.00 
014 
006 
005 
0.84 
101 
1.51 
0.97 
131 
1.50 
1.63 
1.96 
139 
1.78 
1.35 
0.45 
067 
1.61 
200 
214 
0.44 
1.84 
234 
2.83 
1.42 
175 
1.87 
228 
1.98 
000 
0.00 
013 
015 
026 
0.21 
013 
0.13 
0.09 
1.05 
1.02 
204 
1.81 
315 
352 
245 
3.05 
342 
1.16 
0.99 
202 
226 
433 
5.25 
4.99 
507 
400 
562 
520 
535 
258 
4.15 


Fully  im- 
plemeni- 
ed  non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


Global 


756 

11.96 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
470 
000 
000 
4.30 
2.80 
4.31 
NA 
NA 
NA! 
NA  i 
NA  I 
NA  I 
NA  j 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 
000 
350 
372 
429 
418 
NA 
NA 
831 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA  I 
NA  I 

naI 


1 

602 

9.90 

972 
10.21 
14.30 
1060 
12.56 
1541 

632 
1061 

344 

000 

000 

4  12 

138 

217 
17.27 
18  52 
2616 
2014 
23.55 
26  88 
33  84 
4534 

29  52 
33  59 
28  38 
11.61 
15.47 

25  83 
32  32  I 
35  16  I 

6.61 

28  20  I 

32  78  I 
38.80 

26  54 
31  36 

33  23 
40.64 

30  32 
000 
000 
3.24 
311 
3.28  ! 
3.63  i 

3  20  I 

4  03  I 
2  20  I 
9  86  I 
9  14  I 

19.32 
16.45 

29  05 
31.83  I 
23  03 

27  47 

30  04 
10.53 
10.12 
19.17 
22.27 
3914 
47.17 
4413 
44  76 
39  78 
49  52 
46  02 
4994 
45.33 
5186 


010 
010 
090 
090 
090 
090 
090 
090 
000 
090 
000 
YYY 
YYY 
010 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
YYY 
000 
000 
000 
000 
000 
000 
000 
090 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  CPT  codes  and  descriptions  only  are  copyngH  2CX}1  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  ngtits  resen/ed 
'  vindicates  RVUs  are  not  used  tor  Medicare  paynent 


'  CPT  codM  and  descriptons  only  are  copyright  2001  American  Medical  Association.  All  Rights  Reserved  AppHcatM  FARS/DFARS  Appiy. 
'Copyrigm  1994  Amencan  Dental  Assodatxm  All  nghts  reserved. 
'^Indicates  RVUs  are  not  used  for  Medicare  payment 
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61333 
61334  • 
61340  I 
61343  ! 
61345  I 
61440  ! 
61450  : 
61458  ; 
61460  ; 
61470  i 
61460  I 
61490  ! 
61500 
61501  j 
61510  ' 
61512  I 
61514  1 

61516  ; 

61518 

61519 ; 

61520  ; 

61521  ' 

61522  I 
61524  i 
61526  I 
61530  1 
61531 

61533  I 

61534  ! 

61535  i 

61536  : 
61538 
61539 

61541  \ 

61542  I 
61543-1 

61544  i 

61545  I 

61546  1 
61548  I 
61550  i 
61552  i 
61556  j 
61557 

61558  I 

61559  I 

61563  • 

61564  j_ 

61570  1 

61571  ! 

61575  \ 

61576  I 

61580  I 

61581  I 
61582 

'  61583  1 
61584  [ 
61585 
61586' 

61590  I 

61591  i 
61592 
61595 
61596 
61597 
61596 
61600 
61601 
61605 
61606 
61607 
61608 
61609 


1 

A 
A 

A 

1 

A 

1 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

"Z'Z 

A 
A 
A 
A 
A 

.: : 

A 
A 
A 

A 

— 

i 

A 

A 

A 

A 

A 

r—- 

A 
A 
A 
A 

A 

A 

A 

^•"••---"•- 

A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

!a 

A 

A 

A 

A 

A 



A 

A 

1  A 

A 

A 

A 

A 

A 

A 

A 

A 

Explore  orbit/remove  lesion 

Explore  orbif  remove  object  .... 

Relieve  cranral  pressure 

Incise  skull  (press  relief)  

Relieve  cranial  pressure 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

incise  skull  for  brain  wound  .... 

Incise  skull  for  surgery  

Incise  skull  for  surgery 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Removal  of  skull  lesion  

Remove  infected  skull  bone  .... 

Removal  of  brain  lesion  

Remove  brain  lining  lesion  

Removal  of  brain  abscess 

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Remove  brain  lining  lesion  

Removal  of  brain  lesion    

Removal  of  brain  lesion  

Removal  of  brain  abscess 

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Implant  brain  electrodes 

Implant  brain  electrodes 

Removal  of  brain  lesion  

Remove  brain  electrodes  

Removal  of  brain  lesion  

Removal  of  brain  tissue  

RenDOval  of  brain  tissue  

Incision  of  brain  tissue  

Removal  of  brain  tissue  

Removal  of  brain  tissue     

Remove  &  treat  brain  lesion  ... 

Excision  of  brain  tumor  

Removal  of  pituitary  gland  

Removal  of  pituitary  gland  

Release  of  skull  seams  

Release  of  skull  seams  

Incise  skullsulures    

Incise  skull/sutures  

Excision  of  skull/sutures 

Excision  of  skull/sutures 

Excision  of  skull  tumor  

Excision  of  skull  tumor  

Remove  foreign  body,  brain  ... 
Incise  skull  for  brain  wound  ... 
Skull  base/brainstem  surgery  . 
Skull  base/brainstem  surgery  . 
Craniofacial  approach,  skull  ... 
Craniofacial  approach,  skull  .. 
Craniofacial  etpproach.  skull  ... 
Craniofacial  approach,  skull  ... 
Orbitocranial  approach/skull  ... 
Orbitocranial  approach/skull  .. 

Resect  nasopharynx,  skull  

Infratemporal  approacfVskull  .. 
I  Infratemporal  approach/skull  .. 
I  Orbitocranial  approach/skull  ... 
I  Transtemporal  approacfi/skull 


I 


Transcondylar  approach/skull 
Transpetrosal  approach/skuH 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  .. 
Resect/excise  cranial  lesion  .. 
Transect  artery,  sinus 
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RVUs 3     1 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs     j 

Fully  im-    ; 
plement- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im-    i 
plemenf- 
ed  non- 
facility 
total 

Fully  im- 
plement-  1 
ed  facility 
total       1 

27  95  i 

NA 

1645 

2.24 

NA 

46  64 

18.27  i 

NA 

10.08 

302 

NA 

31.37 

1866-1 

NA  1 

11  75 

366 

NA 

34.07 

29  77 

NA  1 

17.96 

6.04 

NA 

53.77  1 

27.20 

NA 

1617 

5.23 

na| 

48.60 

26  63 

NA 

12.14  ; 

5.57 

NA| 

44.34 

25  95 

NA 

14.46  1 

5.11 

NA  ! 

45.52 

1          27.29  i 

NA 

15.89 ; 

528 

NA  1 

48.46 

28  39  i 

NA  1 

16.77  ' 

5.13  1 

NA 

50.29 

26  06 

NA  , 

13.74  1 

4.65  1 

NA 

44.45 

26  49 

NA 

1234  I 

5.54 

NA 

44  37 

25  66  : 

NA 

15.18  : 

5.37 

NA 

46.21 

17.92 

NA 

1103  1 

3.26  1 

NA 

32.21 

1484 

NA 

9  62 

2.63 

NA 

27.09 

1          28  45 

na; 

1660 

5.77 

NA 

50.82 

i          35  09 

NA  1 

20  18 

7.14 

NA 

62.41 

1          2526 

NA  { 

1491 

5.12 

NA 

45  29 

1          2461 

NA 

1501  1 

4.94  1 

NA  1 

44.56 

1          37  32 

NA 

22  34  : 

753 

na! 

6719 

1          4139 

NA  1 

24  42  i 

815 

NA 

73.96 

1          5484 

NAJ 

31.93 

10.10 

NA 

96.87 

1          4448 

NA  1 

26  22 

8.85 

NA 

79.55 

1          29  45 

NA! 

17.20 

530 

NA 

51.95 

1          27  86  ' 

NA| 

1683 

5.01 

NA 

4970 

:          52 17 

NA  1 

31  55  , 

6.72 

NA  i 

90.44 

4386 

na! 

27.43  : 

617 

NA  { 

77.46 

1463 

NA 

956 

2.84 

NA  1 

27  03 

1971 

NA! 

12.21  , 

3.80  ' 

NA 

35  72 

20.97 

NA 

13.30 

4.15 

NA    : 

38.42 

11.63 

NA 

8.16 

229 

NA  ' 

22  08 

i          35.52, 

NA 

21.18 

668 

NA 

63.38 

1          2681 

NA 

1630 

5.38 

NA 

4849 

32.08 

NA 

1891 

662 

NA 

57  61 

2885 

NA 

16  89 

550 

NA 

51.24 

3102 

NA 

18.00 

6.49 

NA 

55.51 

.          2922 

NA 

17.42 

6.11 

NA 

52.75 

1         25.50 

NA 

15.21 

4.91 

NA 

45.62 

43.80 

NA 

25.09 

6.88 

NA 

77.77 

3130 

NA 

18  74 

606 

NA 

5610 

21  53 

NA 

13  74 

3.63 

NA 

38.90 

1465 

NA 

4.89 

1.14 

NA 

20.68 

1          1956 

NA 

987 

088 

NA 

30.31 

2226 

NA 

1174 

3.57 

NA 

37  57 

1          22.38 

NA 

13.41 

4.68 

NA 

40.47 

1          2558 

NA 

12  67 

2.61 

NA 

40  86 

3279 

NA 

18  89 

686 

NA 

58.54 

26  83 

NA 

16.25 

446 

NA 

47.54 

33  83 

NA 

18.73 

7.08 

NA 

59.64 

24.60 

NA 

13.80 

4.60 

NA 

43.00 

26  39 

NA 

15.43 

5.23 

NA 

47.05 

!          3436 

NA 

2138 

502 

NA 

60.76 

;          5243 

NA 

28  89 

468 

NA 

86.00 

30.35 

NA 

19.96 

2.75 

NA 

53.06 

34.60 

NA 

2257 

3.37 

NA 

60  54 

31.66 

NA 

19.56 

6.30 

NA 

57  52 

36.21 

NA 

2271 

6.94 

NA 

65.86 

34.65 

NA 

20  99 

653 

NA 

6217 

38.61 

NA 

2221 

6.19 

NA 

67.01 

25.10 

NA 

16.39 

352 

NA 

4501 

4178 

NA 

2612 

4.28 

NA 

72.18 

43.68 

^             NA 

26.89 

5.26 

NA 

75.83 

39.64 

NA 

23.59 

7.55 

NA 

70.78 

29.57 

NA 

19  74 

3.05 

NA 

52  36 

35.63 

NA 

21.88 

1            4.25 

NA 

61.76 

37.96 

NA 

22.41 

6.65 

NA 

67  02 

33.41 

NA 

20.92 

i            4.60 

NA 

58.93 

25.85 

NA 

15.01 

312 

NA 

43.98 

27.89 

NA 

17.34 

5.29 

NA 

50.52 

29.33 

NA 

18.97 

2.51 

NA 

50.81 

38.83 

36.27 

42.10 

9.89 

NA 
NA 
NA 
NA 

23.17 

2217 

.   24.89 

511 

6.81 
569 
8.31 
2.07 

NA 
NA 
NA 
NA 

68.81 
64.13 
75.30 
17.07 

Gkibal 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

Z2Z 


cptv 

HCPCS2 


MOO 


61610 

61611 

61612 

61613 

61615 

61616 

61618 

61619 

61624 

61626 

61680  I 

61682 

61684 

61686 

61690 

61692 

61697 

61698 

61700 

61702 

61703 

61705 

61708 

61710 

61711 

61720 

61735 

61750 

61751 

61760 

61770 

61790 

61791 

61793 

61795 

61850 

61860 

61862 

61870 

61875 

61880 

61885 

61886 

61888 

62000 

62005 

62010 

62100 

62115 

62116 

62117 

62120 

62121 

62140 

62141 

62142 

62143 

62145 

62146 

62147 

62180 

62190 

62192 

62194 

62200 

62201 

62220 

62223 

62225 

62230 

62252 

62252 

62252 


Status 


Description 


26 

TO 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


j  Transect  artery,  sinus 

j  Transect  artery,  sinus 

j  Transect  artery,  sinus 

•  Remove  aneurysm,  sinus 

i  Resect/excise  lesion,  skull    

I  Resect/excise  lesion,  skull  

!  Repair  dura 

j  Repair  dura 

Occluslon/embollzation  oath 

Occlusion/embolization  cath 

Intracranial  vessel  surgery  

I  Intracranial  vessel  surgery  

I  Intracranial  vessel  surgery  

!  Intracranial  vessel  surgery  

I  Intracranial  vessel  surgery  

I  Intracranial  vessel  surgery  

j  Brain  aneurysm  repr.  complx  ... 
'  Brain  aneurysm  repr.  complx  ... 
!  Brain  aneurysm  repr ,  simple  ,,, 

!  Inner  skull  vessel  surgery  

j  Clamp  neck  artery  

Revise  circulation  to  head 

Revise  circulation  to  head  

Revise  circulation  to  head 

Fusion  of  skull  artenes  

Incise  skull/brain  surgery 

Incise  skull/brain  surgery 

Incise  skulltrain  biopsy  

Brain  biopsy  w/  ct/mr  guide 

Implant  brain  electrodes 

Incise  skull  for  treatment  

Treat  tngeminal  nerve  

Treat  trigeminal  tract  

Focus  radiation  beam 

Brain  surgery  using  computer  .. 

Implant  neuro6lectrodes  , 

Implant  neuroelectrodes 

Implant  neurostimul.  subcort  .... 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neurostim  one  array  .... 

Implant  neurostim  arrays 

Revise/remove  neuroreceiver  .. 

j  Treat  skull  fracture  , 

I  Treat  skull  fracture 

I  Treatment  of  head  injury 

Lpepair  brain  flukl  leakage  

Reduction  of  skull  defect 

!  Reduction  of  skull  defect 

Reduction  of  skull  defect 

/Repair  skull  cavity  lesion 

!  Incise  skull  repair  

Repair  of  skull  defect  

Repair  of  skull  defect  

Remove  skull  plate/nap 

Replace  skull  plate/flap  

Repair  of  skull  &  brain 

Repair  of  skull  with  graft  

Repair  of  skull  with  graft  

Establish  brain  cavity  shunt  .... 

Estatjilsh  brain  cavity  shunt  .... 

Establish  brain  cavity  shunt  .... 

Replace/irrigate  catheter  

EstatJiish  brain  cavity  shunt  .... 

Establish  brain  cavity  shunt  .... 

Estatjiish  brain  cavity  shunt  .... 

Establish  brain  cavity  shunt  .... 

Replace/irrigate  catheter  

Replace/revise  t>rain  shunt 

Csf  shunt  reprogram  

Csf  shunt  reprogram  

Csf  shunt  reprogram  
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Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


29  67 
7.42 
27.88 
40  86 
3207 
43.33 
16.99 
20.71 
20.15 
1662 
30.71 
61.57  1 
39.81  < 
64  49  ' 
2931 
51.87 
50.52 
48.41 
50  52 
48.41 
17.47 
36  20 
35  30 
29.67 
36.33 
16.77 
20.43 
1820 
17  62 
2227 
21.44 
10.86 
14.61 

17  24 
4  04 

12.39 

20.87 

19.34 

1494 

15  06 

6  29 

585 

800 

507 

12.53 

16.17 

1981 

22  03 
21  66 
2359 
26  60 

23  35 
21  58 
1351 
1491 
1079 
13  05 
1882 
1612 
19.34 
2106 
11.07 
12.25 

503 

18  32 
14.86 
13.00 
12.87 

5.41 
10.54 
0.74 
0.74 
000 


Fully  im- 
pternent- 
ed  facility 
PE  RVUs 


Mal- 

practKC 

RVUs 


Fully  im- 

pterneni- 

ed  non- 

facitity 

total 


Fully  im- 
plement- 
ed facility 
total 


NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

r4A 

NA 

NA 

1.35 

0.30 

1.05 


GkJbal 


14.38  ; 

352 

NA 

47  57 

zzz 

2.96 

1.55 

NA 

1193 

777 

14.30 

355 

NA 

45  73 

777 

23  34 

832 

NA 

72  52 

090 

2081 

464 

NA 

57  52 

090 

26  97  1 

702 

NA 

77  32 

090 

11  43  ' 

292 

NA 

31  34 

090 

13.67 

3  42 

NA 

37  80 

090 

7.46 

1  15  ! 

NA 

28  76 

000 

588 

0  84  1 

NA 

23  34 

000 

18.38 

6  04 

NA 

5513 

090 

34.65 

12  69 

NA 

108  91 

090 

22  60  ; 

787 

NA 

70  28 

090 

36.70 ; 

13  20 

NA 

114  39 

090 

17.64 

5  51 

NA 

52  46 

090 

29  51  i 

1017 

NA 

91  55 

090 

28  42 

1031 

NA 

89  25 

090 

27  31 

999 

NA 

8571 

090 

28  42  > 

10  18 

NA 

89  12 

090 

27  31 

975 

NA 

85  47 

090 

11.13 

362 

NA 

32  22 

090 

19  89 

6  67 

NA 

62  76 

090 

16.52 

2.18 

NA 

54  00 

090 

14.68 

2  42 

NA 

46  77 

090 

20  68 

739 

NA 

64  40 

090 

10.90 

3.51 

NA 

31  18 

090 

12.77 

416 

NA 

37  36 

090 

11.08 

371 

NA 

32  99 

"    090 

10  92 

357 

NA 

32  11 

090 

12.85 

4.59 

NA 

39  71 

090 

1326 

409 

NA 

38  79 

090 

692 

182 

NA 

1960 

090 

9.39 

303 

NA 

27  03 

090 

11  07 

351 

NA 

31  82 

090 

2  14 

0  81 

NA 

699 

777 

813 

223 

NA 

22  75 

090 

1259 

404 

NA 

37  50 

090 

1216 

397 

NA 

3547 

090 

997 

1.70 

NA 

26  61 

090 

739 

242 

NA 

24  87 

090 

526 

1.31 

NA 

1286 

090 

436 

1.22 

NA 

1143 

090 

613 

164 

NA 

15  77 

090 

3.90 

104 

NA 

10  01 

010 

619 

087 

NA 

19  59 

090 

935 

233 

NA 

27  85 

090 

11.83 

405 

NA 

35  69 

090 

1397 

407 

NA 

40  07 

090 

1103 

453 

NA 

37  22 

090 

14.04 

485 

NA 

42  48 

090 

1268 

556 

NA 

44  84 

090 

1514 

307 

NA 

41  56 

090 

13.52 

2  47 

NA 

37  57 

090 

8.72 

260 

NA 

24  83 

090 

989 

285 

NA 

27  65 

090 

731 

2  10 

NA 

20  20 

090 

881 

255 

NA 

24  41 

090 

11  77 

381" 

NA 

34  40 

090 

10.63 

294 

NA 

29  69 

090 

12.38 

364 

NA 

35  36 

090 

13.08 

4.32 

NA 

38  46 

090 

777 

218 

NA 

21  02 

090 

825 

246 

NA 

22  96 

090 

225 

050 

NA 

778 

010 

11  72 

3  70 

NA 

33  74 

090 

9.76 

252 

NA 

27  14 

090 

860 

253 

NA 

24  13 

090 

854 

258 

NA 

23  99 

090 

4.11 

109 

NA 

10  61 

090 

6.42 

2.10 

NA 

1906 

090 

NA 

018 

227 

NA 

XXX 

0.30 

016 

1  20 

1  20 

XXX 

NA 

002 

107 

NA 

XXX 

'  CPT  codes  and  descnplions  only  are  copyngTit  2001  Anwncan  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Appty 
'  Copyright  1 994  Ainencan  Dentai  Association  All  rights  reserved 
'  '^Indicates  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  and  descnptions  only  are  copyright  2001  Amencan  Medical  Assocation  All  Rights  Reserved  Appltcabte  FARSUFARS  Apply 
^Copyhght  1994  Amencan  Dental  Association  AH  nghts  racerved. 
3  ♦Indcales  RVUs  are  not  used  for  Medicare  payment. 
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cptv 

HCPCS2 


62256 
62258 
62263 
62268 
62269 
62270 
62272 
62273 
62280 
62281 
62282 
62284 
62287 
62290 
62291 
62292 
62294 
62310 
62311 
62318 
62319 
62350 
62351 
62355 
62360 
62361 
62362 
62365 
62367 
62367 
62367 
62368 
62368  1  26 


MOO 


26 
TC 


Status 


62368 
63001 
63003 
63005 
63011 
63012 
63015 
63016 
63017 
63020 
63030 
63035 
63040 
63042 
63043 
63044 
63045 
63046 
63047 
63048 
63055 
63056 
63057 
63064 
63066 
63075 
63076 
63077 
63078 
63081 
63082 
63085 
63086 
63087 
63088 
63090 
63091 
63170 
63172 
63173 


TC 


Descriptton 


Remove  brain  cavity  shunt 

Replace  brain  cavity  shunt 

Lysis  epidural  adhesions  

Drain  spinal  cord  cyst 

Needle  biopsy,  spinal  cord  

Spinal  Huid  tap.  diagnostic  

Drain  cerebro  spinal  fluid  

Treat  epidural  spine  lesion  

Treat  spinal  cord  lesion  

Treat  spinal  cord  lesion 

Treat  spinal  canal  lesion  

Injection  for  myelogram  

Percutaneous  diskectomy  

Inject  for  spine  disk  x-ray  

Inject  for  spine  disk  x-ray  

Injection  into  disk  lesion  

Injectkxi  into  spinal  artery  

Inject  spine  cA  

Inject  spine  l/s  (cd)  

iniect  spine  w/cath,  cA 

Inject  spine  w/cath  l/s  (cd)  

Implant  spiral  canal  cath  

Implant  spinal  canal  cath  

Remove  spinal  canal  catheter  ... 

Insert  spine  infusion  device 

Implant  spine  infusion  pump  

Implant  spine  infusion  pump  

Remove  spine  infusion  device  .. 
Analyze  spine  infusion  pump  . . 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 
i  Analyze  spine  infusion  punfip  .... 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Ren>oval  of  spinal  lamina 

Renooval  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Neck  spine  disk  surgery 

Low  back  disk  surgery  

Spinal  disk  surgery  add-on  

Laminofomy.  single  cervical  

Laminotomy.  single  lumbar  

Laminotomy,  addl  cervical 

Laminotomy,  addl  lumt)ar 

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina 

Remove  spinal  lamina  add-on  .. 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spine  cord  add-on 

Decompress  spinal  cord 

Decompress  spine  cord  add-on 

Neck  spine  disk  surgery  

Neck  spine  disk  surgery 

Spine  disk  surgery,  ttiorax  

Spine  disk  surgery,  ttrarax  

Removal  of  vertebral  body  

Remove  vertebral  body  add-on  . 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on  . 

Removal  of  vertebral  body  

Remove  vertebral  body  add-on  . 

Removal  of  vertebral  txxJy  

Remove  vertebral  body  add-on  . 

Incise  spinal  cord  tract(s)  

Drainage  of  spinal  cyst 

Drainage  of  spinal  cyst 


Physician 

wor1( 

RVUs  3 


6.60 
14.54 
6.14 
474 
5.02 
1.13 
1.3S 
2.15 
2.63 
2.66 
2.33 
1.54 

see 

3.00 
2.91 

786 

11.83 

1.91 

1.54 

2.04 

1.87 

6.87 

10  00 

5.45 

2.62 

5.42 

7.04 

5.42 

0.00 

0.48 

0.00 

0.00 

0.75 

0.00 

1582 

15.95 

1492 

14.52 

15  40 

19  35 

19.20 

15  94 

14.81 

1200 

315 

1881 

17.47 

000 

0.00 

1650 

15  80 

14.61 

3.26 

21  99 

20.36 

5.26 

2461 

326 

19.41 

405 

21.44 

328 

23  73 

4.37 

26.92 

3.19 

35.57 

433 

2816 

3.03 

19  83 

17.66 

21.99 


Fully  im- 
pternent- 
ed  non- 
facility  PE 
RVUs 


MA 

NA 

5.15 

NA 

NA 

4.08 

3.38 

1.57 

3.79 

4.50 

5.57 

5.53 

NA 

5.68 

6.24 

NA 

NA 

3.71 

422 

3.83 

3.67 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.14 

000 

O.0O 

020 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 


Fulty  im- 
plefTiefit- 
ed  facility 
PE  RVUs 


5.40 

8.82 

2.07 

2.74 

2.40 

0.48 

0.62 

1.27 

0.70 

0.62 

0.62 

0.55 

5.05 

1.30 

1.20 

5.34 

7.37 

043 

0.37 

0.44 

0.40 

3.79 

6.90 

3.02 

2.46 

3.67 

4.06 

3.99 

0.00 

0.14 

0.00 

0.00 

0.20 

0.00 

11.68 

11.95 

11.49 

11.29 

10.34 

13.68 

13.66 

12.00 

11.33 

9.92 

1.67 

13.39 

12.95 

0.00 

0.00 

12  22 

12.02 

11.42 

1.75 

15.11 

14.44 

282 

17.12 

1.76 

13.83 

2.16 

15.47 

1.72 

16.68 

2.M 

17.89 

166 

22.45 

230 

1812 

1.48 

13.54 

13.37 

15.54 


Mal- 
practice 
RVUs 


1.34 
2.91 
0.42 
0.29 
0.29 
0.06 
0.13 
0.14 
0.17 
0.16 
0.14 
0.10 
0.66 
0.20 
0.17 
0.65 
0.85 
0.11 
0.09 
0.12 
0.11 
0.64 
1.79 
047 
0.21 
0.50 
0.86 
0.58 
0.00 
0.03 
0.00 
0.00 
0.05 
0.00 
3.03 
2.98 
2.62 
1.43 
2.71 
3.84 
3.62 
2.91 
2.89 
2.21 
0.57 
3.36 
3.11 
0.00 
0.00 
3.19 
289 
2.61 
0  58 
409 
3.34 
081 
472 
0.63 
373 
0.78 
3.44 
0.50 
4.46 
0.82 
4.70 
0.55 
5.87 
0.77 
4.27 
0.45 
3.89 
3.46 
4.14 


Fully  im- 
plement- 
ed non- 
facility 
total 


NA 

NA 

11.71 

NA 

NA 

527 

4.86 

3.86 

6.59 

7.32 

8.04 

7.17 

NA 

888 

932 

NA 

NA 

5.73 

5.85 

5.99 

5.65 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.65 

0.00 

0.00 

1.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 
NA 
.  0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


Fully  im- 
plement- 
ed facility 
total 


13.34 

26.27 

8.63 

7.77 

771 

1.67 

2.10 

356 

3.50 

3.44 

3.09 

2.19 

1379 

4.50 

4.28 

13.85 

20.05 

2.45 

2.00 

2.60 

238 

11.30 

18.69 

8.94 

5.29 

9.59 

11.96 

9.99 

0.00 

0.65 

0.00 

0.00 

1.00 

0.00 

30.53 

30.88 

29.03 

27.24 

28.45 

36.87 

36.48 

30.85 

29.03 

24.13 

5.39 

35.56 

33.53 

0.00 

0.00 

31.91 

3071 

28.64 

559 

41.19 

38.14 

889 

46.45 

5.65 

36.97 

6.99 

40.35 

5.50 

44.87 

7.53 

49.51 

5.40 

63.89 

7.40 

50.55 

496 

37.26 

34.49 

41.67 


Global 


090 
090 
010 
000 
000 
000 
000 
000 
010 
010 
010 
000 
090 
000 
000 
090 
090 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
090 
ZZZ 

zzz 

090 
090 
090 
ZZZ 
090 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPTV 
HCPCS2 

MOD 

Status 

Description 

Physician 

wofk 

RVUs* 

Fully  im- 
pteiTient- 
ednon- 
iacilityPE 
RVUs 

Fulty  im- 
pternent-   ] 
ed  facility 
PE  RVUs 

Mal- 
practice   . 
RVUs 

Fulty  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

63180 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Revise  spinal  cord  ligaments  

18.27 
20.50 
15.04 
17.45 
17.54 
19.19 
18.84 
22.30 
21.11 

25  38 
26.89 
19.18 
40.76 
4120 
41.19 
21.56 
22.30 
17.95 
18.52 
26.80 

26  92 
25.32 
24.29 
23.68 
23.45 
20  83 
20.56 
2835 
28  05 

26  39 
25  00 

36  00 
35  63 
36.70 

37  38 
24  43 

27  60 
27.81 
30  50 
30  33 
32.03 
32  22 
31.63 

5.25 

14.02 

873 

1628 

6.74 

10.29 

6.16 

7.04 

539 

1653 

1848 

21.18 

2411 

11.26 

14.32 

14.07 

11.36 

8.25 

810 

643 

1.11 

1.25 

1.32 

1.41 

1.43 

1.18 

1.40 

1.48 

1.44 

1.32 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2.70 

4.38 

134 

2.95 

357 

2.49 

2.81 

265 

321 

2.49 

13.04 

13.61 

9.70 

11.68 

1065 

13.48 

1302 

14.03 

13  49 

12.70 

14.38 

13  42 

2315 

23.51 

23.36 

13.21 

13.70 

11.48 

10.97 

16.10 

1617 

15.31 

1484 

14.47 

1457 

12.99 

13.08 

16.76 

16.73 

15.79 

15.07 

20.82 

2051 

21.03 

21.58 

14.63 

1565 

16  45 

17.71 

17.80 

1924 

1819 

17.29 

2.74 

6.38 

3.90 

9.50 

2.97 

726 

3.67 

4.15 

369 

10.47 

9.90 

12  37 

13  60 
806 
979 
954 
7.79 
4.72 
5.72 
4.96 
0.29 
0.45 
0.37 
062 
0.35 
0.37 
034 
0.32 
0.38 
059 

383 

348 

208 

288 

3.50 

401 

344 

4.66 

4.42 

531 

5  62  ' 

361  i 

765 

7.98 

775 

429 

447 

350 

3.18 

5  41 

556 

507 

508 

4  68 

463 

403 

402 

580 

567 

533 

512 

7.31 

7.07 

748 

•    765 

478 

503 

525 

551 

472 

539 

239 

4.23 

1.01 

152 

043 

285 

048 

185 

065 

096 

070 

2.69 

1.36 

3.84 

473 

1.96 

249 

2.61 

215 

105 

1.51 

1  15 

006 

007 

008 

0.09 

0.08 

008 

009 

0.08 

009 

007 

NA 

NA! 

NA 

NA 

NA  : 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

i              NA 

NA 

1              NA 

1              NA 

1              NA 

1              NA 

NA 

NA 

NA 

I4A 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

387 

570 

274 

4  45 

478 

375 

430 

451 

4  74 

388 

3514 
37  59  i 
26  82  j 

3201  j 
3169' 

36  68 
35  30 
40  99  1 
39  02 
43  39 
46  89 
3621 

71  56 

72  69 
72  30 

39  06 

40  47 
32  93 
3267 
4831 
48  65 
45,70 
4421 
42  83 

42  35 

37  85 
37  66 
5091 
50  45 
47.51 
45  19 
6413 
63  21 
6521 
66  61 

43  84 

48  28 

49  51 
53  42 
52  85 
56  66 

52  80 

53  15 
900 

21  62 
13  06 

28  63 
10  19 
1940 
1048 
12  15 

978 
2969 

29  74 
3739 
4244 

,          21  28 

26  60 

1          2622 

21  30 

1402 

15  33 

1254 

1            1.46 

1            1.77 

1  77 

1            2.12 

186 

163 

183 

,           1.88 

1           191 

168 

090 

63182 

Revise  spinal  cord  ligaments  

090 

63185 

Incise  spinal  column/nerves  

090 

63190 

090 

63191 

Incise  soina)  column/nerves           

090 

63194 

090 

63195 

Incise  soinal  column  &  cord       

090 

63196 

090 

63197 
R31QR 

090 

Incise  soinal  column  &  cord       

090 

63199 
63200 

Incise  spinal  column  &  cord  „ 

Release  of  soinal  cord  

090 
090 

63250 

Revise  spinal  cord  vessels 

090 

63251 
63252 
63265 

Revise  soinal  cord  vessels                      

090 

090 

Excise  intraspinal  lesion 

090 

63266 
63267 
63268 

090 

Excise  intraspinal  leskDn 

Excise  intraspinal  lesion 

Excise  intrasoinal  lesion           

090 
090 

63270 
fi.T971 

090 

Excise  intrasoinal  lesion 

090 

63272 
63273 
6,3275 
63276 

Excise  intraspinal  lesion 

090 
090 

Biopsy/excise  spinal  turrwr 

BtoDsv/excise  soinal  turrx>r     

090 
090 

6,3277 
63278 

Biopsy/excise  spinal  tumor 

090 
090 

6.3280 
6,3281 
63282 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

090 
090 
090 

63283 

090 

63285 

Biopsy/excise  spinal  tunxjr 

090 

63286 
63287 
63290 

Biopsy/excise  spinal  tunx>r 

Bioosv^excise  soinal  tumor        

090 
090 

BtODSv/excise  soinal  turnor     

090 

63300 

Removal  of  vertebral  body 

090 

(S33ni 

Removal  of  vertebral  bodv      

090 

63302 

Renwval  of  vertebral  body  

090 

63303 

Removal  of  vertebral  body  

090 

6.3,304 
63305 
63306 

Removal  of  vertebral  body  , 

Removal  of  vertebral  bodv              

090 
090 

Removal  of  vertebral  bodv     

090 

63307 

Removal  of  vertebral  body  

090 

63308 

Remove  vertebral  body  add-on 

Remove  soinal  cord  lesion       

ZZZ 

090 

63610 

Stimulation  of  soinal  cord 

000 

63615 



Remove  lesion  of  spinal  cord 

090 

(vViSO 

Imolant  neuroelectrodes           

090 

63655 
63660 
63685 
(vKflfl 

Implant  neuroelectrodes 

Revise/remove  neuroelectrode  

Implant  neuroreceiver 

Revise/rerTK>ve  neuroreceiver  

090 
090 
090 
090 

63700 

090 

63702 
63704 
63706 

090 

090 

Repair  of  spinal  herniation  

Reoair  soinal  flukl  leakaoe     

090 

63707 

090 

63709 

Repair  spinal  flukj  leakage  

090 

63710 
63740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64417 
64418 

Graft  repair  of  spine  defect  

090 
090 

Install  soinal  shunt 

090 

Revision  of  spinal  shunt  ~.... 

090 
090 

Injection  for  nerve  block  

Injection  for  nerve  bkxk  

Injection  for  nerve  bkx*  

tniection  for  r>erve  btock       

000 

1             000 
1             000 
I             000 

Iniection  for  r>erve  block 

i             000 

1             000 

IrMction  for  nerve  block                  

000 

Injectkxi  for  nerve  btock 

IniActicMi  for  nerve  btock                      

1             000 
000 

Injectk>n  for  nerve  t><ock  

!         000 

'  CPT  codes  and  descriptions  only  are  copyright  2001  Amoncan  Medcal  Assocador  All  Rights  Reserved.  Appiicat>le  FARS/DFARS  Apply. 
'Copyngm  1994  Amencan  Dental  Association  M  rights  reserved, 
'-rlndcales  RVUs  are  not  used  lor  Medicare  payment 


'  CRT  codes  and  descr^jtions  only  are  copynghl  2001  American  Medical  Association.  All  Rigirts  Reserved  ApplcaWe  FARS/DFARS  Appty 
^Copynght  1994  American  Dental  AssoOalion  All  nghts  reserved 
'  ^Indicates  fWUs  are  not  used  tor  Medicare  payment 
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CPTV 
HCPCS2 


MOO       Status 


Description 


Pfiysician 

work 

RVUs  3 

Fully  im- 
plement- 
ed non- 
tacility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Gk>t)al 

1.18 

2.37 

0.27 

0.07 

3.62 

1.52 

000 

1.68 

2.91 

0.38 

0.10 

4.69 

2.16 

000 

1.75 

2.33 

0.41 

0.11 

4.19 

2.27 

000 

1.46 

289 

0.47 

0.11 

4.46 

2.04 

000 

1.45 

2.96 

0.60 

0.15 

4.56 

2.20 

000 

1.48 

1.60 

0.42 

0.08 

3.16 

1.98 

000 

1.27 

1.79 

0.33 

0.08 

3.14 

1.68 

000 

1.85 

4.02 

0.48 

0.12 

5.99 

2.45 

000 

1.29 

3.90 

0.33 

0.09 

528 

1.71 

777 

1.41 

3.82 

0.39 

0.09 

532 

1.89 

000 

0.98 

3.86 

0.26 

0.06 

4.90 

1.30 

zzz 

2.20 

4.40 

0.64 

0.14 

6.74 

298 

000 

1.54 

4.07 

0.50 

0.09 

5.70 

2.13 

777 

1.90 

4.44 

0.56 

0.12 

6.46 

2.58 

000 

1.33 

4.05 

0.40 

0.08 

5.46 

1.81 

zzz 

1.36 

2.41 

0.35 

0.08 

3.85 

1.79 

000 

1.12 

2.32 

0.48 

0.06 

3.50 

166 

000 

1.22 

2.53 

0.26 

0.07 

3.82 

1.55 

000 

1.35 

3.49 

0.31 

008 

4.92 

1.74 

000 

1.58 

3.07 

0.37 

0.09 

4.74 

2.04 

000 

0.18 

0.56 

0.07 

0.01 

0.75 

0.26 

000 

2.31 

4.25 

1.33 

0.17 

6.73 

3.81 

010 

2.27 

2.38 

0.77 

0.11 

4.76 

3.15 

010 

2.36 

.      2.30 

0.94 

0.17 

4.83 

3.47 

010 

6.74 

15.28 

3.83 

0.11 

22.13 

10.68 

010 

1.76 

3.41 

0.69 

0.08 

5.25 

2.53 

010 

7.50 

NA 

5.40 

1.48 

NA 

14.38 

090 

4.35 

NA 

3.03 

0.37 

NA 

7.75 

090 

4.62 

NA 

3.44 

0.50 

NA 

8.56 

090 

4.12 

NA 

3.94 

0.21 

NA 

8.27 

090 

13.50 

NA 

6.72 

0.37 

NA 

20.59 

090 

2.06 

2.82 

2.20 

0.29 

5.17 

4.55 

010 

2.40 

NA 

2.17 

0.40 

NA 

4.97 

010 

1.73 

NA 

2.08 

0.22 

NA 

4.03 

010 

3.45 

2.98 

2.06 

0.28 

6.71 

5.79 

010 

5.61 

3.62 

2.90 

0.53 

976 

9.04 

010 

7.16 

NA 

4.18 

1.12 

NA 

12.46 

010 

1.96 

3.00 

1.65 

009 

5.05 

370 

010 

1.96 

1.82 

1.48 

0.10 

3.88 

3.54 

010 

2.20 

3.23 

0.82 

0.09 

5.52 

3.11 

010 

2.84 

2.98 

0.67 

0.17 

5.99 

3.68 

010 

3.00 

4.77 

0.74 

0.17 

7.94 

391 

010 

0.99 

3.85 

0.24 

0.06 

4.90 

1.29 

zzz 

3.28 

4.34 

0.80 

0.22 

784 

4.30 

010 

1.16 

3.74 

0.29 

0.08 

4.98 

153 

777 

3.00 

3.66 

0.88 

0.16 

6.82 

4.04 

010 

2.76 

3.67 

1.72 

0.11 

6.54 

4.59 

010 

2.62 

2.89 

0.76 

0.15 

5.66 

3.53 

010 

4.23 

NA 

4.05 

0.51 

NA 

8.79 

090 

4.57 

NA 

3.23 

0.59 

NA 

8.39 

090 

6.12 

NA 

5.19 

0.82 

NA 

12.13 

090 

7.75 

NA 

5.61 

0.54 

NA 

1390 

090 

11.00 

NA 

6.66 

1.01 

NA 

18.67 

090 

10.33 

NA 

4.25 

0.64 

NA 

15.22 

090 

631 

NA 

5.18 

0.59 

NA 

12.08 

090 

5.99 

NA 

529 

0.87 

NA 

1215 

090 

4.85 

NA 

4.78 

0.63 

NA 

10.26 

090 

4.29 

6.59 

6.14 

0.59 

11  47 

11.02 

090 

4.70 

NA 

349 

0.32 

NA 

8.51 

090 

4.18 

NA 

3.14 

0.57 

NA 

7.89 

090 

3.10 

NA 

1.68 

0.40 

NA 

5.18 

U2. 

4.41 

NA 

369 

077 

NA 

887 

090 

4.92 

NA 

380 

0.83 

NA 

9.55 

090 

4.60 

NA 

2.98 

0.71 

NA 

8.29 

090 

5.73 

NA 

3.92 

0.84 

NA 

10.49 

090 

5.59 

NA 

4.11 

0.43 

NA 

10.13 

090 

622 

NA 

496 

0.69 

NA 

11.87 

090 

5.24 

NA 

3.94 

0.98 

NA 

10.16 

090 

5.93 

NA 

458 

0.75 

NA 

11.26 

090 

7.06 

NA 

4.96 

0.83 

NA 

1285 

090 

13.52 

NA 

6.40 

1.16 

NA 

21.08 

090 

6.96 

NA 

405 

0.51 

NA 

11  52 

090 

6.41 

NA 

3.48 

0.26 

NA 

1015 

090 

64420 
64421 
64425 
64430 
64435 
64445 
64450 
64470 
64472 
64475 
64476 
64479 
64480 
64483 
64484 
64505 
64506 
64510 
64520 
64530 
64550 
64553 
64555 
64560 
64561 
64565 
64573 
64575 
64577 
64580 
64581 
64585 
64590 
64595 
64600 
64605 
64610 
64612 
64613 
64614 
64620 
64622 
64623 
64626 
64627 
64630 
64640 
64680 
64702 
64704 
64708 
64712 
64713 
64714 
64716 
64718 
64719 
64721 
64722 
64726 
64727 
64732 
64734 
64736 
64738 
64740 
64742 
64744 
64746 
64752 
64755 
64760 
64761 


Injection  for  nerve  block 

Injectron  for  nerve  block  

Injectk>n  for  nerve  block  

Injection  for  nerve  bkx:k 

Injectkxi  for  nerve  block  

Injectkjn  for  nerve  block  

Injectkxi  for  nerve  block  

Inj  paffBvenebral  c/t  

In]  pevavertebral  c/l  add-on  ..... 

Inj  peiravertebral  l/s 

Inj  paravertebral  l/s  add-on  

Inj  foramen  epidural  c/t  

Inj  foramen  epidural  add-on  .... 

Inj  foramen  epidural  l/s 

Inj  foramen  epidural  add-on  .... 

Injection  for  nerve  block  

Injection  for  nerve  bkx*  

Injection  for  nen/e  bkx;k 

Injection  for  nen/e  block 

Injection  for  nerve  block  

Apply  neurostimulator 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Revise/rennove  neuroelectrode 

Implant  neuroreceiver 

Revise/remove  neuroreceiver  . 
Injection  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 
Injectnn  treatment  of  nerve  .... 
Destroy  nerve,  face  muscle  .... 
Destroy  nerve,  spine  muscle  ... 
Destroy  nerve,  extrem  muse  ... 
Injectkjn  treatment  of  nerve  .... 

Destr  paravertebri  nerve  l/s 

Destr  paravertebral  n  add-on  .. 
Destr  paravertebri  nerve  c/t  .... 
Destr  paravertebral  n  add-on  .. 
Injectkxi  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 
Injection  treatment  of  nerve  .... 

Revise  finger/toe  nerve  

Revise  hand/foot  nerve  

Revise  arm/leg  nerve  

Revision  of  sciatic  nerve  

Revision  of  arm  nerve(s) 

Revise  low  tjack  nerve(s)  

Revision  of  cranial  nerve 

Revise  ulnar  nerve  at  elbow  ... 

Revise  ulnar  nerve  at  wnst  

Carpal  tunnel  surgery     

Relieve  pressure  on  nerve(s)  .. 

Release  foot/toe  nerve 

Internal  nerve  revision 

Incision  of  brow  nerve  

Incision  of  cheek  nerve  

IrKislon  of  chin  nerve  

Incision  of  jaw  nerve  

Incision  of  tongue  nerve 

Incision  of  facial  nerve  

Incise  nerve,  back  of  head 

Incise  diaphragm  nerve  

lrK:ision  of  vagus  nerve  

Incision  of  stomach  nerves  

Incision  of  vagus  nerve  

Incision  of  pelvis  nerve 


'  CPT  codes  and  descnptioos  only  are  copyngm  2001  Amencan  Medicai  Associalion  All  Rights  Reserved.  ApplicaUe  FARS/DFARS  Appty. 
'Copyngm  1994  Amencan  Dental  Assocatior  All  ngMs  reserved 
'♦Indicates  RVUs  are  no»  used  for  Medicare  payment 
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CPTV 
HCPCS^ 


MOO 


64763 

64766 

64771 

64772 

64774 

64776 

64778 

64782 

64783 

64784 

64786 

64787 

64788 

64790 

64792 

64795 

64802 

64804 

64809 

64818 

64820 

64821 

64822 

64823 

64831 

64832 

64834 

64835 

64836 

64837 

64840 

64856 

64857 

64858 

64859 

64861 

64862 

64864 

64865 

64866 

64868 

64870 

64872 

64874 

64876 

64885 

64886 

64890 

64891 

64892 

64893 

64895 

64896 

64897 

64898 

64901 

64902 

64905 

64907 

64999 

65091 

65093 

65101 

65103 

65105 

65110 

65112 

65114 

65125 

65130 

65135 

65140 

65150 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descriptkxi 


Incise  hip/lhigh  nerve  

Incise  hip/thigh  nen/e  

Sever  cranial  nerve  

Inciskxi  of  spinal  nerve  

Remove  skin  nerve  leskxi 

Remove  digit  nerve  lesion 

Digit  nerve  surgery  add-on 

Remove  limb  nerve  lesion 

Limb  nerve  surgery  add-on  .;... 

Remove  nerve  leskxi  

Renxjve  sciatk:  nerve  lesion  ,,. 

Implant  nerve  end  

Remove  skin  nerve  leskxi 

Removal  of  nerve  lesion  

Removal  of  nerve  lesion  

Biopsy  of  nerve  

Renxjve  sympathetK  nerves  ... 
Remove  sympathetic  nerves  ... 
Remove  sympathetic  nerves  ... 
Remove  sympathetk;  nerves  ... 
Remove  sympathetic  nerves  .. 
Remove  sympathetic  nerves  .. 
Remove  sympathetk:  nerves  .. 
Renxjve  sympathetk;  nerves  ... 

Repair  of  digit  nerve  

Repair  nerve  add-on  

Repair  of  hand  or  foot  nerve  .. 
Repair  of  hand  or  foot  nerve  .. 
Repair  of  hand  or  foot  nerve  .. 

Repair  nerve  add-on  

Repair  of  leg  nerve 

Repair/transpose  nerve  

Repair  arm/leg  nerve 

Repair  sciatic  nerve 

Nen/e  surgery 

Repair  of  arm  nerves  

Repair  of  low  back  nerves  

Repair  of  facial  nerve  

Repair  of  facial  nen«  

Fusion  of  faaal/other  nerve  .... 
Fusion  of  facial/other  nerve  ... 
Fuskxi  of  facial/other  nerve  .... 
Sut>sequent  repair  of  nerve  ... 
Repair  &  revise  nerve  add-on 

Repair  nerve/shorten  txxie 

Nerve  graft,  head  or  neck  

tMerve  graft,  head  or  neck 

Nerve  graft,  hand  or  foot 

Nerve  graft,  fund  or  foot 

Nerve  graft,  arm  or  leg 

Nerve  graft,  ami  or  leg 

Nerve  graft,  hand  or  fool 

Nerve  graft,  hand  or  fool 

Nerve  graft,  arm  or  leg 

Nerve  graft,  arm  or  leg 

Nerve  graft  add-on  

Nerve  graft  add-on  

Nerve  pedk:ie  transfer 

ttorve  pedkte  transfer  

Nervous  system  surgery  

Revise  eye 

Revise  eye  with  implant  

Removal  of  eye  

Remove  eye/insert  implant 

Remove  eye/attach  implant .... 

Removal  of  eye  

Renxjve  eye/revise  socket 

Remove  eye/revise  socket  

Revise  ocular  implant 

Insert  ocular  implant 

Insert  ocular  implant 

Attach  ocular  implant 

Revise  ocular  implant  


PhysKian 

wo«k 

RVUs  3 

FuHy  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
plernent- 
ed  facility 
PE  RVUs 

1 
1^1-       ' 
practkre 
RVUs 

Fully  im-    | 

plement- 

ed  non- 

facilily 

total 

Fully  im-    1 
plement- 
edtaotity 
total 

GkitMi 

6.93 

NA 

6.21 

0.77 

NA 

13.91 

090 

8.67 

NA 

4.73 

099 

NA 

1439 

090 

7.35 

1^ 

5.44 

1.32 

NA 

1411 

090 

7.21 

NA 

4.88 

1,20 

NA 

13  29 

090 

5.17 

NA 

3.92 

0.60 

NA 

969 

090 

5.12 

NA 

3.89 

063 

NA 

964 

090 

3.11 

NA 

1.64 

0.38 

NA 

513 

ZZZ 

6.23 

NA 

3.93 

079 

NA 

10  95 

090 

3.72 

NA 

1.95 

0.48 

NA 

6  15  1 

ZZZ 

982 

NA 

6.99 

1  17 

NA 

17  98  , 

090 

15.46 

NA 

10.41 

222 

NA 

28.09 

090 

4.30 

NA 

228 

0.56 

NA 

7  14  i 

72Z 

4.61 

NA 

350 

0.54 

NA 

8  65  i 

090 

11.31 

NA 

753 

168 

NA 

20  52 

090 

14.92 

NA 

913 

188 

NA 

25  93 

090 

301 

NA 

1.81 

0.40  1 

NA 

522 

000 

915 

.     NA 

5.17 

0.87 

na' 

1519 

090 

14.64 

NA 

6.83 

1.79 

NA 

23  26 

090 

13.67 

NA 

6.04 

096 

NA 

20  67 

060 

10.30 

NA 

5.76 

106 

NA 

1714 

090 

10.37 

NA 

6.48 

1  17 

NA 

18  02 

090 

8.75 

NA 

709 

0.99 

NA 

16.83 

090 

8.75 

NA 

7.09 

099 

NA 

16  83 

090 

10.37 

NA 

789 

1  17 

NA 

19  43 

090 

9.44 

NA 

7.44 

1  14 

NA 

18  02 

090 

5.66 

NA 

3.11 

0.68 

NA 

945 

ZZZ 

10.19 

NA 

7.40 

123 

NA 

18  82 

090 

10.94 

NA 

8.06 

1.36 

NA 

20.36 

090 

10.94 

NA 

7.94 

1.32 

NA 

20  20 

090 

6.26 

NA 

3.47 

0.80 

NA 

10  53 

ZZZ 

13.02 

NA 

779 

086 

NA 

2167 

090 

13.80 

NA 

966 

1.71 

NA 

25  17 

090 

14.49 

NA 

10.21 

176 

NA 

26  46 

090 

16.49 

NA 

1104 

278 

NA 

30.31 

090 

4.26 

NA 

224 

050 

NA 

700 

ZZZ 

19.24 

NA 

13  02 

2  45 

NA 

3471 

090 

19.44 

NA 

12.29 

247 

NA 

34.20 

090 

12.55 

NA 

863 

1  13 

NA 

2231 

090 

15.24 

NA 

10  46 

137 

NA 

27  07 

090 

15.74 

NA 

984 

106 

NA 

26  64 

090 

14.04 

NA 

9.57 

140 

NA 

2501 

090 

15.99 

NA 

965 

108 

NA 

26  72 

090 

1.99 

NA 

108 

024 

NA 

331 

TZl 

2.98 

NA 

1.64 

0.34 

NA 

496 

722 

338 

NA 

1.35 

039 

NA 

5  12 

ZZZ 

17.53 

-  NA 

11.66 

1.51 

NA 

30  70 

090 

20.75 

NA 

13.60 

173 

NA 

36  08 

090 

15.15 

NA 

10.27 

1.74 

NA 

27  16 

090 

1614 

NA 

575 

•     1.38 

NA 

2327 

090 

1465 

NA 

896 

165 

NA 

25  26 

090 

15.60 

NA 

10.75 

1  77 

NA 

2812 

090 

19.25 

NA 

862 

204 

NA 

2991 

090 

2049 

NA 

1175 

185 

NA 

34  09 

090 

18.24 

NA 

1092 

2.64 

NA 

31.80 

1             090 

19.50 

r^ 

10.75 

271 

NA 

32  96 

!             090 

10.22 

NA 

5.76 

099 

NA 

1696 

777 

11.83 

I4A 

6.32 

1.10 

NA 

19  25 

722 

14.02 

NA 

893 

1.52 

NA 

2447 

090 

18.83 

NA 

1207 

179 

NA 

32  69 

090 

0.00 

0.00 

0.00 

000 

000 

000 

YYY 

6.46 

NA 

11.59 

0.26 

NA 

1831 

090 

6.87 

NA 

1183 

0.28 

NA 

1898 

090 

703 

NA 

12.04 

028 

1              NA 

'          19  35 

090 

7.57 

NA 

12.17 

0.30 

NA 

20.04 

090 

8.49 

NA 

12.67 

a34 

NA 

21.50 

090 

13.95 

NA 

15.90 

068 

NA 

■     3053 

090 

16.38 

NA 

17.26 

0.96 

NA 

34  60 

090 

17.53 

NA 

18.54 

0.94 

NA 

37  01 

090 

3.12 

6.23 

1.48 

015 

950 

475 

090 

7.15 

NA 

11.46 

028 

NA 

18  89 

090 

7.33 

NA 

12.37 

0.29 

NA 

1999 

090 

8.02 

NA 

12.36 

031 

NA 

20  69 

090 

6.26 

NA 

1094 

025 

1              NA 

17  45 

090 

'CPT codes  and  descriptions  only  are copytighl  2001  Amerteen  Madcal  Associaton  All  Rights  Reserved  Applicable  FARS/OFARS  Apply 
>  Copyright  1994  Amencan  Dental  Association  All  hghts  reserved. 
3+lndicates  RVUs  are  not  used  tor  Medicare  payment. 
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cptv 

HCPCS2 


MOO 


65155 
65175 
65205 
65210 
65220 
65222 
65235 
65260 
65265 
65270 
65272 
65273 
65275 
65280 
65285 
65286 
65290 
65400 
65410 
65420 
65426 
65430 
65435 
65436 
65450 
65600 
65710 
65730 
65750 
65755 
65760 
65765 
65767 
65770 
65771 
65772 
65775 
65800 
65805 
65810 
65815 
65820 
65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
6S9X 
66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
68172 
66180 
66186 
66220 
6622S 
66250 
66500 
66506 


66625 
66635 


Description 


Reinsert  ocular  implant  

Removal  of  ocular  implant  

Remove  foreign  body  from  eye 
Remove  foreign  txxly  from  eye 
Remove  foreign  txxJy  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  socket  wound  .... 

Removal  of  eye  lesion 

Biopsy  of  cornea  

Renwvai  of  eye  lesion 

Removal  of  eye  lesion 

Corneal  smear 

Curette/treat  cornea  

Curotfe/treat  cornea  

Treatment  of  corneal  lesion  

Revision  of  cornea  

Corneal  transplant  

Corneal  transplant  

Corrteal  transplant  

Corneal  transplant  

Revision  of  cornea  

Revision  of  cornea     

Corneal  tissue  transplant  

Revise  cornea  witti  Implant 

Radial  keratotomy  

Correction  of  astigmatism  

Correction  of  astigmatism  

Drainage  of  eye 

Drainage  of  eye 

Drainage  of  eye 

Drainage  of  eye 

Relieve  inner  eye  pressure  

Incision  of  eye  

Laser  surgery  of  eye  

Incise  inner  eye  adfiesions  

Incise  Inner  eye  adfiesions  

Incise  inner  eye  adhesions  

Incise  Inner  eye  adhesions  

Incise  inner  eye  adhesions  

Remove  eye  lesion 

Remove  Implant  of  eye  

Remove  bkxxj  clot  from  eye  .... 

Injection  treatment  of  eye 

Injection  treatment  of  eye 

Remove  eye  lesion 

Glaucoma  surgery  

Glaucoma  surgery  ....- 

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Incision  of  eye  

Implant  eye  shunt 

Revise  eye  shunt 

Repair  eye  lesion  _ 

Repair/graft  eye  lesion  

Foltow-up  surgery  of  ey« 

Incision  of  Iris 

Incision  of  Iris  

Remove  Ins  and  lesion 

Reffioval  of  iris  

Removal  of  Ins  

Removal  of  iris  

Removal  of  iris  


Physician 

work 

RVUs  3 


8.66 

6.28 

0.71 

0.84 

0.71 

0.93 

7.57 

10.96 

12.59 

1.90 

3.82 

4.36 

5.34 

7.66 

12.90 

5.51 

5.41 

6.06 

1.47 

4.17 

5.25 

1.47 

0.92 

4.19 

3.27 

3.40 

1235 

14.25 

15.00 

14.89 

0.00 

0.00 

0.00 

17  56 

0.00 

4.29 

5.79 

1.91 

1.91 

4.87 

5.05 

8.13 

10.52 

3.85 

3.55 

5.60 

6.27 

6.54 

7.09 

10.93 

8.40 

7.44 

1.59 

1.25 

7.69 

8.30 

8.29 

10.17 

8.01 

12.16 

15.04 

14.55 

8.14 

7.77 

11.05 

5.96 

3.71 

4.06 

8.68 

12.79 

5.13 

6.16 

6.25 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


NA 

NA 

0.63 

0.78 

8.23 

0.80 

NA 

NA 

NAj 

4.07 

5.76 

NA 

5.50 

NA 

NA 

9.12 

NA 

8.61 

1.76 

8.36 

8.01 

8.68 

1.37 

6.02 

7.97 

5.54 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

7.51 

NA 

2.33 

2.34 

NA 

9.40 

NA 

NA 

5.17 

4.15 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

243 

2.25 

763 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

8.06 

NA 

NA 

NA 

NA 

790 

NA 

NA 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


12.59 

11.35 

0.20 

0.32 

0.19 

0.29 

7.04 

12.66 

14.38 

2.44 

4.75 

5.15 

5.32 

7.88 

13.86 

7.85 

6.60 

7.13 

0.71 

722 

6.75 

0.71 

0.41 

5.03 

6.80 

1.54 

13.25 

12.16 

14.54 

14.48 

0.00 

0.00 

0.00 

15.48 

0.00 

6.47 

8.63 

1.45 

1.46 

8.95 

8.16 

10.99 

10.35 

3.70 

318 

6.92 

7.25 

737 

7.64 

12.75 

8.26 

8.83 

1.57 

1.40 

6.71 

10.98 

10.94 

11.84 

10.72 

17.11 

15.67 

12.44 

8.47 

9.99 

9.65 

6.48 

4.82 

5.01 

8.90 

12.54 

6.81 

776 

665 


Mal- 
practice 
RVUs 


0.40 
0.26 
0.03 
0.03 
0.05 
0.04 
0.30 
0.43 
0.50 
0.08 
0.16 
0.17 
0.27 
0.30 
0.51 
0.21 
0.26 
0.24 
0.06 
0.17 
0.20 
0.06 
0.04 
0.17 
0.13 
0.14 
0.49 
0.56 
0.59 
0.58 
0.00 
0.00 
0.00 
0.69 
0.00 
0.17 
0.22 
0.08 
0.08 
0.19 
0.20 
0.32 
0.41 
0.17 
0.14 
0.22 
0.24 
0.25 
0.28 
0.46 
0.33 
0.29 
0.07 
0.05 
0.31 
0.33 
0.32 
0.41 
0.31 
0.48 
0.59 
0.57 
0.32 
0.32 
0.44 
0.23 
0.15 
0.17 
0.34 
0.61 
0.20 
0.24 
0.24 


Fully  Im- 
plement- 
ed non- 
facility 
total 


Fully  Im- 
plement- 
ed facility 
total 


NA 

NA 

137 

1.65 

8.99 

1.77 

NA 

NA 

NA 

6.05 

9.74 

NA 

11.11 

NA 

NA 

14.84 

NA 

14.91 

3.29 

1270 

13.46 

10.21 

2.33 

10.38 

11.37 

9.08 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

NA 

0.00 

11.97 

NA 

4.32 

4.33 

NA 

14.65 

NA 

NA 

9.19 

7.84 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

409 

3.55 

15.63 

1^ 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

14.29 

NA 

NA 

NA 

NA 

13.23 

NA 

NA 


21.65 

17.89 

094 

1.19 

0.95 

1.26 

14.91 

24.05 

27.47 

4.42 

8.73 

9.68 

10.93 

15.84 

27  27 

13.57 

12.27 

13.43 

2.24 

11.56 

12.20 

2.24 

1.37 

939 

10.20 

5.08 

26.09 

26.97 

30.13 

29.95 

0.00 

0.00 

0.00 

33.73 

0.00 

10.93 

14.64 

3.44 

3.45 

14.01 

13.41 

19.44 

21.28 

772 

6.87 

1274 

13.76 

14.16 

15.01 

24.14 

16.99 

16.56 

353 

2.70 

14.71 

19.61 

19.55 

22.42 

19.04 

29.75 

31.30 

27.56 

16.93 

18.08 

21.14 

12.69 

8.68 

9.26 

17.92 

25.94 

12.14 

14.16 

13.14 


Global 


090 
090 
000 
000 
000 
000 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
000 
000 
090 
090 
090 
090 
090 
090 
090 
XXX 
XXX 
XXX 
090 
XXX 
090 
090 
000 
000 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

1 

cptv 

HCPCS2 

MOO 

Status 

Description 

Physician 

work 

RVU8» 

Fully  im- 
ptornent- 
ed  non- 
facility  PE 
RVUs 

Fully  im- 
plefnent- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  Im-   1 
ptement- 
ed  noo- 
fadlity 
toui       1 

1 
Fully  im-   ; 
plement- 
ed  facility 
toUl 

Global 

66680 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
0 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
1  A 

Repair  Iris  &  ciliary  txxly  

5.44 
6.21 
4.78 
478 
478 
4.78 
4.07 
4.58 
5.18 
3.89 
2.35 
653 
8.20 
7.91 
9.11 
9.97 
8.86 
10.18 
8.93 
13.50 
8.99 
10.23 
8.39 
12.28 
0.00 
5.70 
6.87 
6.92 
684 
10.85 
2.52 
4.84 
3.67 
11.89 
21.24 
14.52 
1753 
7.53 
7.41 
14.84 
20.82 
8.81 
16.86 
499 
598 
10.67 
550 
5.37 
6.70 
8.82 
18.53 
13.13 
4.01 
0.47 
6.58 
12.74 
866 
8.90 
0.00 
6.65 
8.54 
7.52 
9.66 
7.85 
4.33 
4.06 
4.49 
3.96 
2.49 
4.93 
7.35 
2.96 
2.87 

NA 

NA 

717 

8.92 

840 

NA 

5.66 

5.65 

5.94 

NA 

3.89 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

r^A 

0.00 

NA 

NA 

NA 

18  23 

15.12 

11.92 

NA 

422 

NA 

NA 

NA 

NA 

11.29 

7.80 

NA 

NA 

21.74 

NA 

NA 

17.57 

NA 

8.29 

543 

862 

7.49 

NA 

•  11.18 

4.80 

0.24 

9.29 

lo.ir 

NA 
NA 
000 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
4.46 
1              NA 

6.30 
775 
717 
7.53 
7.53 
6.53 
4.38 
445 
4.68 
8.50 
3.46 
10.56 
7.06 
692 
7.52 
7.99 
7.42 
8.94 
839 
9.31 
6.34 
7.85 
7.05 
886 
0.00 
2.75 
3.32 
8.38 
7.77 
9.26 
1.21 
6.96 
3.24 
9.30 
16.01 
12.74 
14.06 
9.12 
5.70 
13.63 
18.30 
1056 
15.66 
7.02 
7.36 
12.47 
7.16 
4.28 
756 
593 
16.36 
994 
1.95 
019 
7.40 
7.47 
12.10 
12.11 
000 
6.36 
7.46 
6.94 
7.99 
7.37 
2.09 
2.02 
2.16 
1.90 
1.20 
2.41 
7.26 
1.36 
1.99 

051 

0.24 

019 

018 

019 

018 

016 

018 

0.20 

016 

010 

032 

032 

0.31 

036 

039 

0.35 

0.41 

035 

0.56 

0.37 

0.41 

033 

0.49 

0.00 

0.22 

0.27 

057 

0.27 

046 

Oil 

019 

0.15 

0.47 

0.64 

0.57 

068 

0.29 

0.29 

0.58 

082 

035 

066 

0.19 

023 

0.42 

020 

051 

026 

035 

053 

051 

016 

0.50 

0.26 

0.50 

036 

035 

000 

0.27 

035 

0.30 

0.40 

031 

0.17 

0.17 

018 

0.16 

010 

019 

0.30 

0.13 

0.13 

NA 
NA 
1214 
13  88 
13  37 
NA 
989 
1041 
1132 
NA 
634 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA| 
NA 
NA 
0.00 
NA 
NA 
NA 
25.34 
26  43 
1455 
NA 
804 
NA 
NA 
NA 
NA 
1911 
1550 
NA 
NA 
30.90 
NA 
NA 

23  78 
NA 

13  69 
11.01 
1558 
16.66 
NA 

24  82 
897 
151 

1613 
2341 
NA 
NA 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
7.55 
NA 

1195 
14.20 
12.14 
12  49 
1250 
1149 
861 
921 
10  06 
12.55 
591 
1911 
1558 
15.14 
1699 
1835 
1663 

19  53 
17.67 
23  37 
15.70 
18  49 
1577 
2163 

000 

867 

10.46 

15.57 

1486 

20  57 
384 

11.99 

706 

2166 

38  09 
27  83 
3199 
16  94 
13.40 
29  05 

39  94 
19.72 
3318 
12.20 
13  57 
23  56 
1256 

986 
1422 
1510 
35  42 
23  58 
6.12 
1  16 
14.24 
2071 

21  12 
2136 

000 

13.28 

1635 

14.76 

18  05 

15  53 

659 

655 

683 

604 

379 

753 

1491 

445 

4.99 

090 

66682 

Repair  iris  &  ciliary  body  

090 

66700 

Destruction  ciliarv  t)odv  

090 

66710 

Destruction  cHiary  txxly 

090 

66720 
66740 
66761 

090 

Ddfitiuction  ctHarv  bodv                

090 

Revision  of  Iris 

090 

66762 

Revision  of  Iris 

090 

66770 
66820 
66821 
66825 
66830 
66840 

Removal  of  \nnet  eve  lesion  

090 

090 

After  cataract  laser  suroerv                 

090 

Rfioosition  intraocular  lens      

090 

.090 

Renx)val  of  lens  material  

090 

66850 
66852 
66920 

090 

Removal  of  lens  material    

090 

Extraction  of  lens 

090 

66930 

Extraction  of  lens 

090 

66940 
66982 
66983 
66984 

090 

090 

Cataract  surg  w/^ol,  1  stage  

Cataract  surg  w/k>l.  1  stage  

090 
090 

66985 

Insert  lens  prosttiesis  

090 

66986 
66999 

090 

Eye  suroerv  orocedure 

YYY 

67005 

Partial  removal  of  eye  fluid  

090 

67010 
67015 
67025 
67027 

090 

Release  of  eve  fluid                       

090 

090 

Implant  eye  drug  system 

090 

67028 
67030 

000 

Incise  inner  eye  strands 

090 

67031 
67036 

090 

Removal  of  Inner  eye  fluid  

090 

67038 

Strip  retinal  membrarte 

090 

67039 

Laser  treatment  of  retina 

090 

67040 

Laser  treatment  of  retina 

090 

67101 

Repair  detached  retina ^ 

Reoair  detached  retina             .  ...\ 

090 

67105 
67107 
67106 

090 

090 

Repair  detacfied  retina  

090 

67110 

Repair  detached  retina  

090 

67112 
67115 

090 

Release  encircling  material  

Remove  eve  imolant  material  

090 

67120 
67121 
67141 

090 

Renxwe  eye  implam  material  

Treatmerrt  of  retina 

090 
090 

67145 

Treatment  of  retina 

090 

67208 
67210 
67218 

Treatment  of  retinal  lesion 

090 

Treatment  of  retinal  lesion  

090 

Treatment  of  retinal  lesion  

090 

67220 
67221 
67225 

090 

Ocular  photodynamk;  tt>er 

Eye  photodyr\amic  tf>er  add-on 

000 
222 

67227 
67228 
67250 
67255 

090 

Treatment  of  retinal  lesion  

090 

090 

Reinforce/graft  eye  wall 

090 

67299 
67311 
67312 
67314 
67316 
67318 
67320 
67331 

Eve  suroerv  orocedure       

YYY 

Revise  eve  muscle            

090 

Revise  two  eve  muscles                  

090 

Revise  eve  muscle                 

090 

090 

090 

ZZZ 

Eye  surgery  fottow-up  addKXi  

777 

67332 
67334 

Rerevise  eve  muscles  add-on      

ZZZ 

Revise  eye  muscle  w/suture  

ZZZ 

6733,S 
67340 
67343 

ZZZ 

RAvtse  eve  muscie  add-on               

ZZZ 

Release  eye  tissue 

Destroy  nerve  ol  eye  fnusde  

1  Biopsy  eye  muscte  - 

090 

67345 

010 

67350 

000 

'CPT codas andd«scriplionsoniyar«ca(iyngM 2001  Amencan  Mwlica)  Associatnn  Al  Rights  Rasatvad.  AppicaM  FARS/I)FARS  A(«ily. 
'Copyiight  1994  Amarican  Oanlal  Assodalion.  Al  hghts  rasaivad. 
>*lndcalaa  RVUs  aia  not  usad  tor  Madtoara  paytnam. 


'  CPT  codw  and  daacnplions  only  ara  copyrigM  2001  Amarican  Medical 
'CopyrigM  1994  Amarican  Dantal  Associaion.  Al  rights  rasan«d. 
^♦Indcalas  RVUs  ara  not  usad  lor  Iwladicars  payment 


Association.  Al  Rights  Rasaivad.  Appiicabta  FARS/DFARS  Appty 
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CPTV 
HCPCS2 


6739» 

67400 

67405 

67412 

67413 

67414 

67415 

67420 

67430 

67440 

67445 

67450 

67500 

67505 

67515 

67550 

67560 

67570 

67599 

67700 

67710 

67715 

67800 

67801 

67805 

67806 

67810 

67820 

6782S 

67830 

67835 

67840 

67860 

67875 

67880 

67882 

67900 

67901 

67902 

67903 

67904 

67906 

87906 

67909 

67911 

67914 

67915 

67916 

67917 

67921 

67922 

67923 

67924 

67930 

67935 

67938 

67950 

67961 

67966 

67971 

67973 

67974 

67975 

67999 

68020 

68040 

68100 

68110 

68115 

68130 

68135 

68200 

68320 


MOO 


Status 


Description 


Eye  muscle  surgery  procedure 

Explore/biopsy  eye  socket  

Explore/drain  eye  socket 

Explore/treat  eye  socket 

Exptore/treat  eye  socket 

Explr/decompress  eye  socket  .. 

Aspiration,  orbital  contents 

Expk>re/treat  eye  socket 

Exptore/lreat  eye  socket  

Explore/drain  eye  socket 

Explr/decompress  eye  socket  .. 

Explore/biopsy  eye  socket  

Iniect/treat  eye  socket  

Inject/treat  eye  socket  

Inject/treat  eye  socket  

Insert  eye  socket  inrtplant  

Revise  eye  socket  implant  

Decompress  optic  nerve  

Orbit  surgery  procedure  

I  Drainage  of  eyelid  abscess 

I  Incision  of  eyelid 

!  Incision  of  eyelid  foW 

Remove  eyelid  lesion  

Renx)ve  eyelid  lesions  

RerTKjve  eyelid  lesions  

Remove  eyelid  lesk}n(s) 

Biopsy  of  eyelid  

Revise  eyelashes  

Revise  eyelasfies  

Revise  eyelashes  

Revise  eyelashes  

Remove  eyelid  lesk>n  

Treat  eyelKj  lesion  

Ckisure  of  eyelid  by  suture  

Revision  of  eyelid  

Revision  of  eyelid  

Repair  brow  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Revise  eyelkj  defect  

Revise  eyelid  defect  

Repair  eyelkj  defect  

Repair  eyeW  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelkl  defect  

Repair  eyelid  defect  

Repair  eyelid  wound  ..„ 

Repair  eyelkj  wound 

Renwve  eyelkj  foreign  txxJy  .... 

Revision  of  eyolk)  

Revision  of  eyelid  

Reviskjn  of  eyelkJ  

Reconstruction  of  eyelid 

Reconstructkxi  of  eyelid 

Reconstruction  of  eyelkj 

Reconstructkxi  of  eyelkj 

Revision  of  eyelid  

Incise/drain  eyelkj  lining  

Treatment  of  eyeW  lesions 

Biopsy  of  eyelid  lining  

Remove  eyeikj  lining  lesion  

Remove  eyelid  lining  lesion  

Remove  eyelkj  lining  lesion  

Remove  eyelkj  lining  lesion  

Treat  eyelid  by  injectkin  

Revise/graft  eyelK)  lining  
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0.00 
9.76 
7.93 
9.50 
10.00 
11.13 
1.76 
20.06 
13.39 
13.09 
14.42 
13.51 
0.79 
0.82 
0.61 
10.19 
10.60 
13.58 
0.00 
1.35 
1.02 
1.22 
1.38 
1.88 
2.22 
3.80 
1.48 
0.89 
1.38 
1.70 
5.56 
2.04 
1.69 
1.35 
3.80 
5.07 
6.14 
6.97 
7.03 
6.37 
6.26 
6.79 
5.13 
5.40 
5.27 
3.68 
3.18 
5.31 
6.02 
3.40 
3.06 
5.88 
5.79 
3.61 
6.22 
1.33 
5.82 
5.69 
6.57 
9.79 
12.87 
12.84 
9.13 
0.00 
1.37 
0.85 
1.35 
1.77 
2.36 
4.93 
1.84 
0.49 
5.37 


Fully  im- 
plement- 
ed non- 
facility  RE 
RVUs 


0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.95 

0.95 

0.86 

NA 

NA 

NA 

0.00 

7.80 

7.92 

NA 

2.67 

8.23 

8.41 

NA 

5.26 

2.02 

5.70 

11.55 

NA 

8.19 

8.79 

11.62 

12.77 

15.42 

11.29 

NA 

NA 

10.72 

14.97 

9.91 

9.65 

10.20 

NA 

13.22 

11.73 

17.26 

10.63 

12.94 

11.73 

16,33 

9.97 

12.50 

16.12 

9.65 

9.01 

9.39 

9.01 

NA 

NA 

NA 

NA 

0.00 

7.79 

7.68 

7.93 

898 

8.47 

NA 

8.23 

0.76 

5.75 


Fully  im- 
pleiTtent- 
ed  facility 
PE  RVUs 


0.00 
13.85 
12.56 
16.02 
13.60 
16.90 
0.80 
20.79 
18.38 
18.43 
18.19 
17.51 
0.20 
0.21 
0.29 
13.57 
13.50 
17.66 
000 
0.60 
0.49 
0.59 
0.66 
0.91 
1.06 
4.34 
0.72 
0.39 
1.07 
2.20 
4.90 
0.99 
2.07 
2.16 
3.24 
4.84 
6.69 
7.22 
7.17 
6.80 
8.57 
6.30 
6.36 
6.87 
6.92 
3.70 
1.52 
5.52 
6.86 
3.47 
3.31 
5.62 
6.20 
3.15 
5.60 
0.53 
7.67 
6.03 
6.25 
7.85 
9.95 
9.87 
7.51 
0.00 
0.65 
0.41 
0.65 
1.41 
1.14 
2.38 
0.89 
0.24 
5.34 


Mal- 

practk» 

RVUs 


0.00 
0.43 
0.36 
0.41 
0.43 
0.48 
0.09 
0.84 
0.97 
0.58 
0.63 
0.56 
0.04 
0.04 
0.02 
0.50 
0.47 
0.69 
0.00 
0.06 
0.04 
0.05 
0.06 
0.08 
0.09 
0.17 
0.06 
0.04 
0.06 
0.07 
0.22 
0.08 
0.07 
0.06 
0.16 
0.21 
0.30 
0.32 
0.34 
0.39 
0.26 
0.42 
0.20 
0.25 
0.23 
0.16 
0.13 
0.22 
0.25 
0.14 
0.13 
0.24 
0.23 
0.17 
0.29 
0.06 
0.30 
0.26 
0.33 
0.42 
0.59 
0.54 
0.38 
0.00 
0.06 
0.03 
0.06 
0.07 
0.10 
0.19 
0.07 
0.02 
0.21 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.78 

1.81 

1.49 

NA 

NA 

NA 

0.00 

921 

8.98 

NA 

4.11 

10.19 

10.72 

NA 

6.80 

2.95 

7.14 

13.32 

NA 

10.31 

10.55 

13.03 

16.73 

20.70 

17.73 

NA 

NA 

17.48 

21.49 

17.12 

14.98 

15.85 

NA 

17.06 

15.04 

22.79 

16.90 

16.48 

14.92 

22.45 

15.99 

16.28 

22.63 

11.04 

15.13 

15.34 

15.91 

NA 

NA 

NA 

NA 

0.00 

9.22 

8.56 

9.34 

10.82 

10.93 

NA 

10.14 

1.27 

11.33 


Fully  im- 
plement- 
ed facility 
total 


0.00 

24.04 

20.85 

25.93 

24.23 

28.51 

2.65 

41.69 

32.74 

32.10 

33.34 

31.58 

1.03 

1.07 

0.92 

24.26 

24.57 

31.93 

0.00 

2.01 

1.55 

1.86 

2.10 

2.87 

3.37 

8.31 

2.26 

1.32 

2.51 

3.97 

10.68 

3.11 

3.83 

3.57 

750 

10.12 

13.13 

14.51 

14.54 

13.56 

15.09 

13.51 

11.69 

12.52 

12.42 

7.54 

4.83 

11.05 

13.13 

7.01 

6.50 

11.74 

12.22 

6.93 

12.11 

1.92 

13.79 

11.98 

13.15 

18.06 

23.41 

23.25 

17.02 

0.00 

2.08 

1.29 

2.06 

3.25 

3.60 

7.50 

2.80 

0.75 

10.92 


Global 


YYY 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
000 
000 
000 
090 
090 
090 
YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 
000 
010 
010 
090 
010 
000 
090 


CPTV 
HCPCS2 


MOD 


68325 

68326 

68328 

68330 

68335 

68340 

68360 

68362 

68399 

68400 

68420 

68440 

68500 

68505 

68510 

68520 

66525 

68530 

68540 

68550 

68700 

68705 

68720 

68745 

68750 

68760 

68761 

68770 

68801 

68810 

68811 

68815 

68840 

68850 

68899 

69000 

69005 

69020 

69090 

69100 

69105 

69110 

69120 

69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69399 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69505 

69511 

69530 

69535 


Status 


Description 


A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Revise/graft  eyelid  lining  

Revise/graft  eyelid  lining  

Revise/graft  eyelid  lining  

Revise  eyelid  lining  

Revise/graft  eyelkj  lining  

Separate  eyelid  adhesions 

Revise  eyelid  lining  

Revise  eyelid  lining  

Eyelid  lining  surgery  

'  ;ise/drain  tear  gland 

Incise/drain  tear  sac 

Incise  tear  duct  opening 

Removal  of  tear  gland  

Partial  renx)val.  tear  gland  

Biopsy  of  tear  gland  

Removal  of  tear  sac 

Biopsy  of  tear  sac  

Clearance  of  tear  duct 

Remove  tear  gland  lesion  

Remove  tear  gland  lesion  

Repair  tear  ducts 

Revise  tear  duct  opening  

Create  tear  sac  drain  

Create  tear  duct  drain  

Create  tear  duct  drain  

I  Ckjse  fear  duct  opening  

Ckjse  tear  duct  opening  

Close  tear  system  fistula  

Dilate  tear  duct  opening  

Prot)e  nasolacrimal  duct 

Prot)e  nasolacrimal  duct 

Probe  nasolacrimal  duct 

Expkire/imgate  tear  ducts  

Injection  for  tear  sac  x-ray  

Tear  duct  system  surgery  

Drain  external  ear  lesion  

Drain  external  ear  lesk>n  

Drain  outer  ear  canal  lesion 

Pierce  earlobes  

Bk>psy  of  external  ear  

Bk>psy  of  external  ear  canal  

Remove  external  ear.  partial 

Removal  of  external  ear 

Rennove  ear  canal  lesion(s)  

Remove  ear  canal  lesion(s)  

Extensive  ear  canal  surgery 

Extensive  ear/neck  surgery 

Clear  outer  ear  canal  

Clear  outer  ear  canal  

Remove  Impacted  ear  wax  

Clean  out  mastoid  cavity 

Clean  out  mastoid  cavity 

Revise  external  ear  

Rebuikj  outer  ear  canal 

RebuikJ  outer  ear  canal 

Outer  ear  surgery  procedure  .... 

Inflate  middle  ear  canal  

j  Inflate  middle  ear  canal 

j  Catheterize  middle  ear  canal  ... 

Inset  middle  ear  (baffle)  

Incision  of  eardrum 

IrKision  of  eardrum 

Remove  ventilating  tube 

Create  eardrum  opening  

Create  eardrum  opening  

Expk>ration  of  mkMIe  ear  

Eardrum  reviskHi  

Mastoidectomy 

Mastoidectomy  

Remove  mastoid  structures  

Extensive  mastoid  surgery  

Extensive  mastokj  surgery 

Remove  part  of  temporal  bone 
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Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 

plernent- 

ed  non- 

facility 

total 


Fully  im- 
plement- 
ed facility 
total 


Gk>bal 


7.36 

NA 

6  33i 

0  30  ; 

NA  ; 

1399 

090 

7J5 

NA 

6  26  ; 

030 

NA 

1371 

090 

818 

I«1A 

7  07  1 

0  40  ; 

NA 

1565 

090 

483 

7.34 

5  82 

019 

1236 

10.84 

090 

7.19 

NA 

568 

0  29 

NA 

13  16 

090 

4.17 

15.87 

433 

0  17 

2021  1 

8.67 

090 

4.37 

6.77 

5  42  i 

017 

11  31  ! 

996 

090 

7.34 

NA 

8.02 

0  29 

NAj 

1565 

090 

0.00 

0.00  ! 

0.00 

0  00 

oool 

0.00 

YYY 

1.69 

11.48  . 

2.18  . 

0  07  1 

13  24 

394 

010 

2.30 

11.89 

2  52 ; 

0.10 

1429 

4  92 

010 

0.94 

7  86 

045 

0.04 

8  84 

143 

010 

11.02 

NA 

913 

0.60 

NA 

20  75 

090 

1094 

na; 

1031 

0.57 

NA 

2182 

090 

4.61 

13.09 

2  22 

0.19 

17.89 

702 

000 

7.51 

NA 

7  47 

0.33 

NA 

1531 

090 

4.43 

NA 

2  15  ' 

0  18 

NA 

6  76 

000 

3.66 

15.33  ' 

3  18  1 

0  16  1 

1915 

700 

010 

10.60 

NA  1 

9  73  i 

0  46  1 

NA 

20  79 

090 

13.26 

NA, 

10.50  1 

0.66 

NA 

24  42 

090 

6.60 

NA 

6  87  •■ 

0.27  ! 

NA 

13  74 

090 

206 

833 

100  ' 

0  08 

1047 

3.14 

010 

8.96 

NA 

8  04  1 

0.38 

NA 

1738  , 

090 

8.63 

NA 

7  82 

0  38 

NA 

1683 

090 

8.66 

NA 

846 

0  37 

NA 

17.49 

000 

1.73 

6.77  , 

1.25 

007 

8  57  1 

305 

010 

1.36 

3.09! 

1.03 

0.06 

4  51  ' 

2.45 

010 

7.02 

17  74 

6  15  : 

0.28 

2504 

1345 

090 

0.94 

0.88 

057 

004 

186 

1  55 

010 

1.90 

248 

091 

008 

446 

289 

010 

235 

NA 

246 

010 

NA 

4  91 

010 

320 

14  08 

292 

014 

17  42 

626 

010 

125 

1.62 

100 

0.05 

292 

230 

010 

0.80 

15.29 

032 

0.03 

16  12 

1  15 

000 

000 

0.00 

000 

0.00 

000 

000 

YYY 

1.45 

2.14 

059 

010 

369 

2  14 

010 

2.11 

255 

2.11 

0.16 

4.82 

438 

010 

1.48 

2.25 

071 

Oil 

384 

230 

010 

0.00 

0.00 

000 

0.00 

000 

000 

XXX 

0.81 

1.44 

041 

004 

229 

1  26 

000 

0.85 

151 

1.02 

0.06 

242 

1  93 

000 

3.44 

3.48 

285 

0.24 

716 

653 

090 

4.05 

tMA 

4.68 

0.31 

NA 

904 

090 

7.97 

NA 

824 

056 

NA 

1677 

090 

262 

3.41 

254 

018 

651 

534 

090 

13.43 

NA 

11  38 

107 

NA 

25  88 

090 

20.80 

NA 

1626 

151 

NA 

3857 

090 

0.77 

1.45 

077 

005 

227 

159 

000 

1.20 

NA 

1.58 

0.09 

NA 

2  87 

010 

0.61 

0.59 

0.25 

0.04 

1.24 

090 

000 

083 

1            1.53 

0.44 

0.06 

242 

133 

000 

140 

I            2.24 

1  71 

.    010 

374 

321 

010 

636 

NA 

4.38 

043 

NA 

11  17 

YYY 

10.79 

NA 

986 

077 

NA 

2142 

090 

16.96 

NA 

1377 

1  17 

NA 

31  90 

090 

0.00 

0.00 

0.00 

0.00 

000 

000 

YYY 

0.83 

1.51 

049 

006 

2.40 

1  38 

000 

0.63 

1.41 

034 

004 

208 

101 

000 

2.63 

3.09 

1  50 

018 

590 

431 

010 

0.33 

1  39 

017 

002 

1             1,74 

052 

000 

1.33 

235 

075 

010 

1            378 

218 

010 

1.73 

2.58 

192 

1           013 

444 

,     3  78 

010 

0.85 

!           1.68 

094 

0.06 

259 

185 

000 

152 

2.32 

0.88 

0.11 

3.95 

251 

010 

1.96 

NA 

2.05 

014 

NA 

415 

1             010 

7.57 

NA 

7.41 

0.53 

NA 

1551 

1            090 

5.57 

NA 

6.18 

0.39 

NA 

1214 

090 

907 

NA 

8.22 

065 

NA 

1794 

090 

12.38 

NA 

10  80 

086 

NA 

24  04 

090 

12.99 

NA 

10.94 

092 

NA 

2485 

090 

13.52 

NA 

11.45 

0.96 

NA 

25  93 

1             090 

19.19 

NA 

1506 

132 

NA 

3557 

090 

36.14 

NA 

2513 

2.59  1             NA 

63  86 

090 
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CPTV 
HCPCS2 


69540 
68550 
69552 

69601 


69603 
69604 
69605 

68610 
69620 
69631 
69632 
69633 
69635 
69636 
69637 
69641 
69642 
68643 
69644 
69645 
69646 
69650 


69661 
69662 

0900D 

69667 
69670 
69676 
69700 
69710 
69711 
69714 
69715 
69717 
69718 
69720 
69725 
69740 
68745 
69799 
69601 
69602 
69605 
68606 
68620 
69640 

tWWJD 

68910 
68915 
68930 


69950 


26 

TC 


68860 

69870 

68979 

69990 

70010 

70010 

70010 

70015 

70015 

70015 

70030 

70030 

70030 

70100 

70100 

70100  i  TC 

70110  I 


MOD 


26 
TC 


26 
TC 


26 


Status 


Description 


Remove  ear  lesion  

Remove  ear  lesion  _ 

Remove  ear  lesion  

Remove  ear  lesion  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Mastoid  surgery  revision  

Repair  of  eardrum  

Repair  of  eardrum  

Repair  eardrum  structures  

Retxjild  eardrum  stnjctures  .... 

Rebuild  eardrum  structures 

Repair  eardrum  structures  

Retxjild  eardrum  structures 

RetxjIld  eardrum  structures 

Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid   , 

Release  middle  ear  twne  

Revise  middle  ear  bone  

Revise  middle  ear  bone  

Revise  middle  ear  bone  

Repair  middle  ear  structures  ... 
Repair  middle  ear  structures  ... 

Remove  mastoid  air  cells 

Remove  middle  ear  nerve 

Close  mastoid  fistula  

Implant/replace  hearing  aid 

Rertwve/repair  hearing  aid 

Implant  temple  bone  w/stimul  . 
Temple  bone  Impint  w/stlmulat 
Temple  bone  Implant  revision 
Revise  temple  bone  implant .... 

Release  facial  nerve 

Release  facial  nerve 

Repair  facial  nen/e  

Repair  facial  nerve  

Middle  ear  surgery  procedure  . 

Incise  inner  ear 

Incise  inner  ear 

Explore  Inner  ear 

Explore  inner  ear 

Establish  inner  ear  window  

Revise  inner  ear  window 

Remove  inner  ear 

Rerrwve  inner  ear  &  mastoid  .. 

incise  inner  gar  nerve  

Implant  cochlear  device  

Inner  ear  surgery  procedure  ... 

Incise  Inner  ear  nerve  

Release  facial  nerve 

Release  inner  ear  canal  

Remove  inner  ear  lesion  

Temporal  bone  surgery  

Microsurgery  add-on  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

X-ray  eye  for  foreign  body  

X-raiy  eye  for  foreign  body  

X-ray  eye  for  foreign  txxly  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  jaw  
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1.20 

10.99 

19.46 

3316 

13  24 

13.58 

14.02 

14.02 

18.49 

4.43 

5.89 

9.86 

12.75 

12.10 

13  33 
15.22 
15.11 
12.71 
16.84 
15.32 
16.97 
16.38 
17.99 

9.66 

11.90 

15.74 

15.44 

9.75 

976 

11.51 

9.52 

8.23 

000 

10.44 

14.00 

18.25 

14.98 

1850 

14  38 
25.38 
15.96 
16.69 

0.00 

8.56 

13.10 

13.82 

12.35 

10.34 

10.26 

11.10 

1363 

21.23 

16.81 

0.00 

25  64 

27  04 

27.04 

30.04 

0.00 

347 

1.19 

1.19 

0.00 

1.19 

1.19 

000 

0.17 

0.17 

000 

0.18 

0.18 

0.00 

0.25 


Fully  Im- 
plement- 
ed non- 
facility  PE 
RVUs 


2.27 

HA 

NA 

NA 

1^ 

NA 

NA 

NA 

NA 

4.27 

6.90 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

0.00 

NA 

4.53 

0.42 

4.11 

1.71 

042 

1.29 

0.45 

0.06 

0.39 

0.56 

0.06 

0.50 

0.68 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


1.61 

9.97 

14.81 

21.79 

11.97 

11.55 

11.80 

11.76 

14.37 

3.47 

3.40 

9.38 

1173 

11.36 

11.41 

13.23 

13.16 

11.06 

14.16 

13  24 

14.22 

13.77 

14.83 

8.53 

9.86 

12.63 

12.56 

8.65 

8.58 

10.36 

9.14 

5.77 

0.00 

962 

11.53 

14.05 

11.46 

14.20 

12.85 

17.97 

10.90 

12.80 

000 

7.96 

11.37 

10.91 

10.82 

8.78 

9.00 

9.94 

11.42 

15.88 

12.94 

0.00 

16.71 

18.39 

18.40 

1912 

0.00 

1.87 

NA 

0.42 

NA 

NA 

0.42 

NA 

NA 

0.06 

NA 

NA 

0.06 

NA 

NA 


Mal- 
practice 
RVUs 


0.09 
0.80 
1.36 
2.32 
0.92 
0.94 
100 
0.98 
1.29 
0.31 
0.40 
0.69 
0.89 
0.84 
0.87 
1.07 
1.06 
0.89 
1.18 
1.08 
1.19 
1.16 
1.26 
0.68 
0.84 
1.10 
1.06 
0.68 
0.72 
0.78 
0.69 
0.55 
0.00 
0.62 
1.01 
1.32 
1.08 
1.34 
1.03 
1.78 
1.13 
100 
0.00 
0.60 
0.91 
0.97 
0.86 
0.66 
0.64 
0.77 
0.94 
1.54 
1.19 
0.00 
2.90 
1.89 
2.43 
2.34 
0.00 
0.56 
0.24 
0.06 
0.18 
0.12 
0.05 
0.07 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.04 


Fully  im- 
plement- 
ed non- 

facillty 

total 


3.56 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

9.01 

1319 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

000 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

NA 

NA 

NA 

NA 

000 

NA 

5.96 

1.67 

4.29 

302 

1.66 

1.36 

0.65 

0.24 

0.41 

0.77 

0.25 

0.52 

0.97 


Fully  im- 
plement- 
ed facility 
total 


2.90 
21.76 
35.63 
57.27 
26.13 
26.07 
26.82 
26.76 
34.15 

8.21 

9.69 
19.93 
25.37 
24.30 
25.61 
29.52 
29.33 
24.66 
32.18 
29.64 
32.38 
31.31 
34.08 
18.87 
22  60 
29.47 
29.08 
19.08 
1906 
22  65 
1935 
14.55 

0.00 
20.68 
26.54 
33.62 
27.52 
34.04 
28.26 
4513 
27.99 
30.49 

0.00 
17.12 
2538 
25.70 
24.03 
19.78 
19.90 
21.81 
25.99 
38  65 
30.94 

0.00 
45.25 
47.32 
47.87 
51  50 

000 

5.90 
NA 

1.67 
NA 
NA 

1.66 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 


Global 


010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
090 
YYY 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


70110 

70110 

70120 

70120 

70120 

70130 

70130 

70130 

70134 

70134 

70134 

70140 

70140 

70140 

70150 

70150 

70150 

70160 

70160 

70160 

70170 

70170 

70170 

70190 

70190 

70190 

70200 

70200 

70200 

70210 

70210 

70210 

70220 

70220 

70220 

70240 

70240 

70240 

70250 

70250 

70250 

70260 

70260 

70260 

70300 

70300 

70300 

70310 

70310 

70310 

70320 

70320 

70320 

70328 

70328 

70328 

70330 

70330 

70330 

70332 

70332 

70332 

70336 

70336 

70336 

70350 

70350 

70350 

70355 

70355 

70355 

70360 

70360 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


Status 


26 
TC 


26 
TC 


'tc 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
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A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Descnptlon 


X-ray  exam  of  jaw  

X-ray  exam  of  jaw  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids  

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids  ....- 

X-ray  exam  of  middle  ear 

X-ray  exam  of  middle  ear 

X-ray  exam  of  middle  ear 

X-ray  exam  of  facial  bones  

X-ray  exam  of  facial  bones  

X-ray  exam  of  facial  bones  

X-ray  exam  of  facial  bones  

X-ray  exam  of  facial  bones  : 

X-ray  exam  of  facial  tiones 

X-ray  exam  of  nasal  tx)nes 

X-ray  exam  of  nasal  bones  

X-ray  exam  of  nasal  bones  

X-ray  exam  of  tear  duct  

X-ray  exam  of  tear  duct  

X-ray  exam  of  tear  duct  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam,  pituitary  saddle 

X-ray  exam,  pituitary  saddle  

X-ray  exam,  pituitary  saddle  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  skull 

X-ray  exam  of  skull  

X-ray  exam  of  leetti 

X-ray  exam  of  teeth 

X-ray  exam  of  teeth 

X-ray  exam  of  teeth 

X-ray  exam  of  teett) 

X-ray  exam  of  teeth 

Full  mouth  x-ray  of  teeth  ., 

Full  mouth  x-ray  of  teeth 

Full  mouth  x-ray  of  teeth 

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joints 

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joint  

Magnetic  image,  jaw  joint 

Magnetic  image,  jaw  joint 

Magnetic  image,  jaw  joint 

X-ray  head  for  orthodontia  

X-ray  head  lor  orthodontia  

X-ray  head  for  orthodontia  

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws 

Panoramic  x-ray  of  jaws 

X-ray  exam  of  neck 

X-ray  exam  of  neck 
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FuHy  Im- 
pternent- 
ed  non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


025 

000 

0.18 

0.18 

0.00 

034 

0.34 

0.00 

0.34 

0.34 

0.00 

0.19 

0.19 

000 

0.26 

0.26 

0.00 

0.17 

0.17 

000 

0.30 

0.30 

0.00 

0.21 

0.21 

0.00 

0.28 

0.28  j 

0.00 

0.17 

0.17  j 

0.00  i 

0.25  I 

025  I 

0.00  I 

0.19  ' 

0.19  : 

0.00  I 

0.24  I 

0.24  I 

0.00 

0.34 

034 

0  00  : 

0.10 

0  10  I 

0  00 

0  16 

016 

0  00 

022 

0.22 

000 

0  18 

0.18 

0  00 

0.24 

0  24 

0  00  I 

054 

0  54 

0  00 

1.48  I 

1.48  ! 

0.00  I 

0.17 

0  17  ! 

0  00 

0.20 

020 

0.00 

0.17 

0.17 


009 
0.59 
0.65 
006 
059 
0.86 
0.12 
0.74 
0.82 
0.12 
070 
0.66 
0.07 
0.59 
0.83 
0.09 
0.74 
056 
006 
0.50 
1.01 
0.11 
090 
0.66 
0.07 
059 
0.84 
0.10 
074 
0  65  I 
0  06  1 
0.59  j 
0  83 
0.09 
074 
046 
007 
039 
•0  67 
008 
0  59 
0  96 
012 
0.84 
029 
004 
0  25 
0  46 
007 
0.39 
0  82 
008  I 
0  74  1 
0  53  I 
0.06 
0  47 
088 
008 
0  80 
218 
019 
199 
11.16  ! 
0.52 
1064 
0.42 
006 
0.36 
061 
0.07 
054 
045 
0.06 


009 
NA 
NA 
0.06 
NA 
NA 
0.12 

NA 

NA 
0.12 

NA 

NA 
0  07 

NA 

NA 
009 

NA 

NA 
006 

NA 

NA 
Oil 

NA 

NA 
0  07  I 

NA  ; 

NA  { 
0  10 

NA  , 

NA  ! 
0  06  ! 

NA 

NA 
009 

NA 

NA 
0  07 

NA 

NA 
008 

NA 

NA 
0  12 

NA 

NA 
004 

NA 

NA 
0  07 

NA 

NA 
008 

NA 

NA  i 
006 

NA 

NA 
008 

NA 

NA  < 
0  19 

NA 

NA  j 
0.52  ' 

NA 

NA 
0.06 

NA  , 

NA 
0  07 

NA  I 

NA  I 
0  06  I 


Fully  im- 
plement- 
ed noo- 
tadtity 
total 


Fully  im- 
plement- 
ed facility 
total 


001 

0  03  ! 

0.04 

0.01  ! 

0  03 

0.05  I 

001 

004 

005 

001 

004 

0.04 

001 

0.03 

005 

001 

004 

003 

0.01 

002 

006 

001 

0.05 

0.04 

001 

003 

005 

001 

004 

004 

001 

003 

005 

001 

004 

003 

001 

002 

004 

001 

003 

006 

001 

005 

0  03 

0  01 

002 

0  03 

001 

002 

005 

001 

004 

0  03 

0  01 

002 

005 

001 

004 

012 

002 

010 

056 

007 

049 

003 

001 

002 

004 

001 

003 

003 

0.01 


0  35 
0  62  ! 
0  87 
025 
062 
1.25  : 
0  47  \ 
0  78  I 
1.21 
0  47  I 
0  74 
089 

0  27 
062 

1  14 
0  36 
0  78 
0  76  I 
0.24  I 
052  ' 
1.37  i 
0  42  I 
0  95  I 
091  ' 
029 
062 
1.17 
0  39  1 
0  78  1 
0.86  I 
0.24 

0  62 

1  13 
0  35  ; 
0  78  1 
068  I 
0  27  j 
0.41  I 
095 
0  33 
0  62 
136 
0  47 
0  89 
0  42 
015 
027 
065 
0  24 
0  41 
109 
0  31 
0  78 
074 
025 

0  49 

1  17 
0  33 
084 
284 
0  75 
209 

1320 

2  07 
11  13 

062 
024 
038 
0  85 
028 
057 
065 
024 


035 

NA 

NA 
025 

NA 

NA 

0  47  I 

NA 

NA 

047 
NA 
NA 

027 
NA 
NA 

036 
NA 
NA 

0  24 
NA 
NA 

042 
NA 
NA 

0  29 
NA 
NA 

039 
NA 
NA 

024 
NA 
NA 

035 
NA 
NA 

027 
NA 
NA 

033 
NA 
NA 

047 
NA 
NA 

0  15 
\A 
NA 

024 
NA 
NA 

031 
NA 
NA 

0  25 
NA 
NA 

033 
NA 
NA 

0  75 
NA 
NA 

2  07 
NA 
NA 

024 
NA 
NA 

0  28 
NA 
NA 

0.24 


Gk>bal 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 
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XXX 
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XXX 


'  CPT  codes  and  descnptions  only  are  copynghf  2001  American  Medical  Association  All  Rights  Resereed  Apptcabto  FARS/DFARS  Apply. 
'CopyngW  1994  Amencan  Dental  Assoaation  All  nghts  reserved. 
^."Indicates  RVUs  are  not  used  for  Medicare  payment 


'  CPT  codes  and  descnptions  only  are  copyright  2001  American  Medical  Association  All  Rights  Reserved  Applicable  FARSUFARS  Apply 
'Copyright  1994  Amencan  Dental  Associatk>n  All  rights  resen«d 
^^-Indicates  RVUs  are  not  used  tor  Medicare  payment 
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CPTV 
HCPCS2 


MOD 


Status 


70360 

70370 

70370 

70370 

70371 

70371 

70371 
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70380 
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70380 

70390 

70390 

70390 

70450 
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70470 

70470 

70470 

70480 

70480 
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70481 
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70482 

70486 

70486 

70486 

70487 

70487 

70487 

70488 

70488 

70488] 

70490; 

70490; 

70490  I 

70491  I 
70491  I 

70491  , 
70492; 

70492  ; 
70492! 
70496  1 
70496! 
70496  1 
70498  ■ 
70498  1 
70498 
70540 
70540 
70540 
70542 
70542 
70542 
70543 
-70543  I 

70543  1 

70544  i 
70544  1 

70544  I 
70545 

70545  ' 
70545 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 
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TC 
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TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
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A 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
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A 
A 
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A 
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lA 
lA- 
A 
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A 
A 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  necti  

Throat  x-ray  &  fluoroscopy 

Throat  x-ray  &  fluoroscopy 

Throat  x-ray  &  fluoroscopy 

Speech  evaluation,  complex  .. 
Speech  evaluation,  complex  .. 
Speech  evaluation,  complex  .. 

Contrast  x-ray  of  larynx 

Contrast  x-ray  of  larynx 

Contrast  x-ray  of  larynx  

X-ray  exam  of  salivary  gland  . 
X-ray  exam  of  salivary  gland  . 
X-ray  exam  of  salivary  gland  . 
X-ray  exam  of  salivary  duct  ... 
X-ray  exam  of  salivary  duct  ... 
X-ray  exam  of  salivary  duct  ... 

Ct  head/brain  w/o  dye  

Ct  head/brain  w/o  dye 

Ct  head/brain  w/o  dye 

Ct  head/brain  w/dye  

Ct  head/brain  w/dye  

Ct  head/brain  w/dye  

Ct  head/brain  w/o&w  dye  

Ct  head/brain  w/o&w  dye  

Ct  head/'brain  w/o&w  dye  

Ct  oitMt/ear/fossa  w/o  dye  

Ct  o.-t>it/ear/fossa  w/o  dye  

Ct  orbit/ear/fossa  w/o  dye  

Ct  o(blt/ear/fossa  w/dye  

Ct  orbit/ear/fossa  w/dye  

Ct  otbit/ear/fossa  w/dye  

Ct  orbit/ear/fossa  w/o&w  dye  . 
Ct  orblt/ear/fossa  w/o&w  dye  . 
Ct  ortxt/ear/fossa  w/o&w  dye  . 

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/dye 

Ct  maxillofacial  w/dye 

Ct  maxillofacial  w/dye 

Ct  maxillofacial  w/o&w  dye  .... 
Ct  maxillofacial  w/o&w  dye  .... 
Ct  maxillofacial  w/o&w  dye  .... 
Ct  soft  tissue  neck  w/o  dye  .... 
Of  soft  tissue  neck  w/o  dye  .... 
Ct  soft  tissue  neck  w/o  dye  .... 

Ct  soft  tissue  neck  w/dye  

Ct  soft  tissue  neck  w/dye  

Ct  soft  tissue  neck  w.'dye  

Ct  sft  tsue  nek  w/o  &  w/dye  ... 
Ct  sft  tsue  nek  w/o  &  w/dye  ... 
Ct  sft  tsue  nek  w/o  &  w/dye  ... 

Ct  angk>graphy.  head 

Ct  angk)graphy.  head 

Ct  angk>graphy.  head> 

Ct  angk>graphy.  neck  

Ct  angiography,  neck  

Ct  angiography,  neck 

Mri  orbit/face/neck  w/o  dye  ... 
Mn  orbit/face/neck  w/o  dye  .... 
Mri  orbit/face/neck  w/o  dye  .... 

Mn  orbit/face/neck  w/dyc 

Mn  orbit/face/neck  w/dye    

Mn  orbit/face/neck  w/dye  

Mn  orbt/fac/nck  w/o&w  dye  .... 
Mn  orbt/fac/nck  w/o&w  dye  .... 
Mn  orbt/fac/nck  w/o&w  dye  .... 
Mr  angiography  head  w/o  dye 
Mr  angiography  head  w/o  dye 
Mr  angiography  head  w/o  dye 
Mr  angiography  head  w/dye  ... 
Mr  angiography  head  w/dye  ... 
Mr  angiography  head  w/dye  ... 


Physician 
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0.00 
0.32 
0.32 
0.00 
0.84 
0.84 
0.00 
0.44 
0.44 
0.00 
0.17 
0.17 
0.00 
0:38 
0.38 
0.00 
0.85 
0.85 
0.00 
1.13 
1.13 
0.00 
1.27 
1.27 
0.00 
1.28 
1.28 
0.00 
1.38 
1.38 
0.00 
1.45 
1.45 
0.00 
1.14 
1.14 
0.00 
1.30 
1.30 
0.00 
1.42 
1.42 
0.00 
1.28 
1.28 
0.00 
1.38 
1.38 
0.00 
1.45 
1.45 
0.00 
1.75 
1.75 
0.00 
1.75 
1.75 
0.00 
1.35 
1.35 
0.00 
1.62 
1.62 
0.00 
2.15 
2.15 
0.00 
120 
1.20 
0.00 
1.20 
1.20 
0.00 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.39 
1.35 
0.11 
1.24 
2.29 
0.30 
1.99 
1.84 
0.15 
1.69 
0.68 
0.06 
0.63 
1.82 
0.13 
1.69 
4.78 
0.30 
4.48 
5.77 
0.40 
5.37 
7.16 
0.45 
6.71 
4.93 
0.45 
4.48 
5.85 
0.48 
5.37 
7.22 
0.51 
6.71 
4.88 
0.40 
4.48 
5.83 
0.46 
5.37 
7.21 
0.50 
6.71 
4.93 
0.45 
4.48 
5.85 
0.48 
5.37 
7.22 
0.51 
6.71 
7.41 
0.70 
6.71 
7.41 
0.70 
6.71 
11.11 
0.47 
10.64 
13.33 
0.57 
12.76 
24  39 
0.75 
23.64 
11.06 
0.42 
10.64 
11.06 
0.42 
10.64 


NA 
NA 

0.11 
NA 
NA 

0.30 
NA 
NA 

0.15 
NA 
NA 

0.06 
NA 
NA 

0.13 
NA 
NA 

030 
NA 
NA 

0,40 
NA 
NA 

0.45 
NA 
NA 

0.45 
NA 
NA 

0.48 
NA 
NA 

0.51 
NA 
NA 

0.40 
NA 
NA 

0.46 
NA 
NA 

050 
NA 
NA 

045 
NA 
NA 

048 
NA 
NA 

0.51 
NA 
NA 

0.70 
NA 
NA 

0.70 
NA 
NA 

0.47 
NA 
NA 

0.57 
NA 
NA 

0.75 
NA 
NA 

042 
NA 
NA 

0.42 
NA 


Mal- 
practice 
RVUs 


0.02 
0.07 
0.01 
0.06 
014 
0.04 
0.10 
0.11 
0.02 
0.09 
0.04 
0.01 
0.03 
0.11 
0.02 
0.09 
0.25 
0.04 
0.21 
0.30 
0.05 
0.25 
0.37 
0.06 
0.31 
0.27 
0.06 
0.21 
0.31 
0.06 
0.25 
0.37 
0.06 
0.31 
0.26 
0.05 
0.21 
0.31 
0.06 
0.25 
0.37 
0.06 
0.31 
0.27 
0.06 
0.21 
0.31 
0.06 
0.25 
0.37 
0.06 
0.31 
0.56 
0.08 
0.48 
0.56 
0.08 
0.48 
0.36 
0.04 
0.32 
044 
0.05 
0.39 
0.77 
0.07 
0.70 
0.54 
005 
0.49 
0.54 
0.05 
049 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.41 
1.74 
0.44 
1.30 
3.27 
1.18 
2.09 
2.39 
061 
1.78 
0.90 
0.24 
0.66 
2.31 
0.53 
1.78 
5.88 
1  19 
4.69 
7.20 
1.58 
5.62 
8.80 
1.78 
7.02 
648 
1.79 
469 
7.54 
1.92 
5.62 
9.04 
2.02 
7.02 
6.28 
1.59 
469 
7.44 
1.82 
5.62 
9.00 
1.98 
7.02 
6.48 
1.79 
4.69 
7.54 
192 
5.62 
9.04 
2.02 
7.02 
972 
2.53 
719 
9.72 
2.53 
7.19 
12.82 
1.86 
10.96 
15.39 
2.24 
1315 
27.31 
2.97 
24  34 
12.80 
1.67 
11.13 
1280 
1.67 
11.13 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 

0.44 
UA 
NA 

1.18 
NA 
NA 

0.61 
NA 
NA 

0.24 
NA 
NA 

0.53 
NA 
NA 

1.19 
NA 
NA 

1.58 
NA 
NA 

1.78 
NA 
NA 

1.79 
NA 
NA 

1.92 
NA 
NA 

2.02 
NA 
NA 

1.59 
NA 
NA 

1.82 
NA 
NA 

1.98 
NA 
NA 

179 
NA 
NA 

1.92 
NA 
NA 

2.02 
NA 
NA 

2.53 
NA 
NA 

253 
NA 
NA 

1.86 
NA 
NA 

2.24 
NA 
NA 

2.97 
NA 
NA 

1.67 
NA 
NA 

1.67 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS^ 


MOD 


Status 


70546 

A 

70546 

26 

A 

70546 

TC 

A 

70547 

A 

70547 

2i6 

A 

70547 

TC 

A 

70548 

A 

70548 

26 

A 

70548 

TC 

A 

70549 

A 

70549 

26 

A 

70549 

TC 

A 

70551 

A 

70551 

26 

A 

70551 

TC 

A 

70552 

A 

70552 

26 

A 

70552 

TC 

A 

70553 

A 

70553 

26 

A 

70553 

TC 

A 

71010 

A 

71010 

26 

A 

71010 

TC 

A 

71015 

A 

71015 

26 

A 

71015 

TC 

A 

71020 

A 

71020 

26 

A 

71020 

TC 

A 

71021 

A 

71021 

26 

A 

71021 

TC 

A 

71022 

A 

71022 

26 

A 

71022 

TC 

A 

71023 

A 

71023 

26 

A 

71023 

TC 

A 

71030 

A 

71030 

26 

A 

71030 

TC 

A 

71034 

A 

71034 

26 

A 

71034 

TC 

A 

71035 

A 

71035 

26 

A 

71035 

TC 

A 

71040 

A 

71040 

26 

A 

71040 

TC 

A 

71060 

A 

71060 

26 

A 

71060 

TC 

A 

71090 

A 

71090 

26 

A 

71090 

TC 

A 

71100 

A 

71100 

26 

A 

71100 

TC 

A 

71101 

A 

71101 

26 

A 

71101 

TC 

A 

71110 

A 

71110 

26 

A 

71110 

TC 

A 

71111 

A 

71111 

26 

A 

71111 

TC 

A 

71120 

A 

71120 

26 

A 

71120 

TC 

A 

71130 

A 

Description 


Mr  angiograph  head  w/o&w  dye 
Mr  angkjgraph  head  w/o&w  dye 
Mr  angiograph  head  w/o&w  dye 
Mr  angiography  neck  w/o  dye  .... 
Mr  angiography  neck  w/o  dye  .... 
Mr  angiography  neck  w/o  dye  .... 

Mr  angiography  neck  w/dye  

Mr  angiography  neck  w/dye  

Mr  angwgraphy  neck  w/dye  

Mr  angiograph  neck  w/o&w  dye  . 
Mr  ar  giograph  neck  w/o&w  dye  . 
Mr  angiogreiph  neck  w/o&w  dye  . 

Mri  brain  w/o  dye 

Mri  brain  w/o  dye 

Mri  brain  w/o  dye 

Mri  brain  w/dye 

Mri  brain  w/dye 

Mri  brain  w/dye 

Mri  brain  w/o&w  dye 

Mri  brain  w/o&w  dye 

Mri  brain  w/o&w  dye 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray 

Chest  x-ray - 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  ..... 

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy  ..... 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray  and  fluoroscopy  

Chest  x-ray 

Chest  x-ray 

Chest  x-ray  

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  brorKhi 

Contrast  x-ray  of  bronchi 

Contrast  x-ray  of  bronchi 

X-ray  &  pacemaker  insertion 

X-ray  &  pacemaker  insertk)n 

X-ray  &  pacemaker  insertion 

X-ray  exam  of  ribs 

X-ray  exam  of  nbs 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs/chest  

X-ray  exam  ot  ribs/chest  

X-ray  exam  of  ribs/chest  

X-ray  exam  of  ribs 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs/ctiest  

X-ray  exam  of  ribs/chest  

X-ray  exam  of  ribs/chest  

X-ray  exam  of  breasttxwe 

X-ray  exam  of  breastbone 

X-ray  exam  of  breastbone 

X-ray  exam  of  breastbone 
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FuMy  im- 

ptement- 

edrxxt- 

tadMyPE 

RVUs 

Fu»y  im- 
ptofnent- 
ed  facility 
PERVUs 

1 
Mal- 
practice 
RVUs     ; 

Fully  im-   1 

plement- 

ed  non- 

faality 

total 

Fully  im- 
plement- 
ed facility 
total 

Gk)bal 

1.80 

21.92 

NA 

0.57 

24.29 

NA 

XXX 

1.80 

0.63 

063 

0.08 

251 

251 

XXX 

0.00 

21.29 

NA 

049 

21.78 

na! 

XXX 

1.20 

11.06 

NA 

0.54 

1280 

NAI 

XXX 

1.20 

0.42 

0.42 

005 

167  1 

1.67 

XXX 

0.00 

10.64 

NA 

049 

11  13  1 

NA 

XXX 

1.20 

11.06 

NA 

0.54 

12.80 

NA, 

XXX 

1.20 

0.42 

0.42 

0.05 

167 

167 

XXX 

0.00 

10.64 

NA 

0.49 

11  13 

NA 

XXX 

1.80 

2192 

NA 

057 

24  29 

NA 

XXX 

1.80 

0.63 

0.63 

0.08 

2.51 

2  51 

XXX 

0.00 

21.29 

NA 

0.49 

2178 

NA  1 

XXX 

1.48 

11.16 

NA 

0  56  1 

13.20 

na; 

XXX 

1.48 

0.52 

0.52 

007 

207 

2  07! 

XXX 

0.00 

10.64 

NA 

049 

11  13 

NAj 

XXX 

1.78 

13.40 

NA 

066 

1584 

NA 

XXX 

1.78 

0.64 

0.64 

0.08 

2.50 

2  50 

XXX 

0.00 

12.76 

NA 

0.58 

13.34 

NA  1 

XXX 

2.36 

24.47 

NA 

1  19 

28  02 

NA 

XXX 

2.36 

0.83 

083 

010 

329 

329 

XXX 

0.00 

23.64 

NA 

1.09 

24  73 

NA 

XXX 

0.18 

0.51 

NA 

0.03 

072 

NA 

XXX 

0.18 

0.06 

006 

001 

0.25 

025 

XXX 

0.00 

0.45 

NA 

0.02 

047 

NA 

XXX 

0.21 

0.57 

NA 

003 

081 

NA 

XXX 

0.21 

0.07 

007 

001 

029 

0  29 

XXX 

0.00 

0.50 

.     NA 

002 

052 

NA 

XXX 

0.22 

0.67 

NA 

004 

093 

NA 

XXX 

0.22 

0.08 

008 

0.01 

031 

031 

XXX 

0.00 

0.59 

NA 

003 

062 

NA 

XXX 

0.27 

0.79 

NA 

0.05 

111 

NA 

XXX 

0.27 

0.09 

009 

0.01 

037 

037 

XXX 

0.00 

0.70 

NA 

004 

074 

NA 

XXX 

0.31 

0.81 

NA 

0.06 

1  18 

NA 

XXX 

0.31 

0.11 

Oil 

0.02 

044 

044 

XXX 

0.00 

0.70 

NA 

004 

0.74 

NA 

XXX 

0.38 

0.86 

NA 

006 

1.32 

NA 

XXX 

0.38 

0.14 

014 

0.02 

054 

054 

XXX 

000 

0.74 

NA 

004 

078 

NA 

XXX 

0.31 

0.85 

NA 

005 

121 

NA 

XXX 

0.31 

0.11 

0.11 

001 

043 

0  43 

XXX 

0.00 

074 

NA 

0.04 

0  78 

•   NA 

XXX 

0.46 

1.54 

NA 

0.09 

2.09 

NA 

XXX 

0.46 

0.17 

017 

002 

065 

065 

XXX 

0.00 

1.37 

NA 

0.07 

144 

NA 

XXX 

0.18 

056 

NA 

003 

077 

NA 

XXX 

0.18 

0.06 

006 

0.01 

0.25 

025 

XXX 

000 

0.50 

NA 

002 

052 

NA 

XXX 

0.58 

1.59 

NA 

010 

227 

NA 

XXX 

058 

0.20 

020 

0.03 

081 

081 

XXX 

0.00 

139 

NA 

007 

146 

NA 

XXX 

0.74 

235 

NA 

014 

323 

NA 

XXX 

074 

0.26 

0.26 

0.03 

,           103 

103 

XXX 

000 

2.09 

NA 

Oil 

220 

1              NA 

XXX 

054 

1.82 

NA 

Oil 

247 

1              NA 

XXX 

0.54 

0.22 

022 

002 

078 

1            0  78 

XXX 

0.00 

1.60 

NA 

009 

169 

[              NA 

XXX 

0.22 

062 

NA 

004 

088 

1              NA 

XXX 

0.22 

0.08 

008 

001 

0.31 

1           031 

XXX 

0.00 

0.54 

NA 

0.03 

0.57 

1              NA 

XXX 

027 

0.72 

NA 

004 

103 

NA 

XXX 

0.27 

009 

009 

001 

037 

037 

XXX 

0.00 

0.63 

NA 

003 

066 

NA 

XXX 

0.27 

0.83 

NA 

005 

1.15 

NA 

XXX 

0.27 

0.09 

009 

i           001 

037 

037 

XXX 

0.00 

0.74 

NA 

004 

078 

NA 

XXX 

0.32 

0.95 

NA 

006 

1.33 

NA 

XXX 

0.32 

Oil 

Oil 

001 

0.44 

044 

XXX 

0.00 

0.84 

NA 

005 

089 

NA 

XXX 

0.20 

069 

NA 

004 

0.93 

NA 

XXX 

0.20 

0.07 

007 

001 

0.28 

028 

XXX 

0.00 

0.62 

NA 

0.03 

065 

NA 

XXX 

0.22 

075 

NA 

004 

1.01 

NA 

XXX 

'  CRT  codes  ano  Oescnptons  only  are  copyright  2001  American  Medical  Associatk>n  Ail  Rights  Reserved.  Appltcable  FARS/DFARS  Apply, 
'Copyngiit  1994  American  Dental /Vssociaton  All  rights  reserved 
■•  ♦Indicates  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  aty)  descr^)lions  only  are  copyright  2001  American  Medical  Association  All  Rights  Reserved  Applicatile  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  reserved. 
'  4.ttK)icates  RVUs  are  not  used  for  Medicare  payment. 
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CPTV 
HCPCS2 


MOO 


71130 

71130 

71250 

71250 

71250 

71260 

71260 

71260 

71270 

71270 

71270 

71275 

71275 

71275 

71550 

71550 

71550 

71551 

71551 

71551 

71552 

71552 

71552 

71555 

71555 

71555 

72010 

72010 

72010 

72020 

72020 

72020 

72040 

72040 

72040 

72050 

72050 

72050 

72052 

72052 

72052 

72069 

72069 

72069 

72070 

72070 

72070 

72072, 

72072 

72072 

72074 

72074 

72074 

72060 

72080 

72080 

72090 

72090 

72090 

72100 

72100 

72100 

72110 

72110 

72110 

72114 

72114 

72114 

72120 

72120 

72120 

72125 

72125 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


Description 


X-ray  exam  of  breastbor>e  .... 
X-ray  exam  of  breasttrane  .... 

Ct  thorax  w/o  dye  

Ct  thorax  w/o  dye  

Ct  thorax  w/o  dye  

Ct  thorax  w/dye 

Ct  thorax  w/dye 

Ct  thorax  w/dye  

Ct  thorax  w/o&w  dye 

Ct  thorax  w/o&w  dye 

Ct  thorax  w/o&w  dye  

Ct  angiography,  chest  

Ct  angiography,  chest  

Ct  angiography,  chest  

Mri  chest  w/o  dye  

Mri  chest  w/o  dye  

Mri  ct>est  w/o  dye  

Mri  chest  w/dye  

Mri  chest  w/dye  

Mri  chest  w/dye  

Mri  chest  w/o&w  dye  

Mri  ct>est  w/o&w  dye  

Mri  chest  w/o&w  dye  

Mri  angio  chest  w  or  w/o  dye 
Mri  angio  chest  w  or  w/o  dye 
Mri  angio  chest  w  or  w/o  dye 

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  neck  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  tfioracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  tt>oracic  spine 
X-ray  exam  of  thoracic  spine 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  trunk  spine  .... 
X-ray  exam  of  k>wer  spine  ... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  of  lower  spine  ... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  at  tower  spine  ... 
X-ray  exam  of  tower  spme  ... 
X-ray  exam  of  tower  spine  ... 
X-ray  exam  of  k>wer  spine  ... 
X-ray  exam  of  k)wer  spine  ... 

Ct  neck  spine  w/o  dye 

Ct  neck  spine  w/o  dye 


Physician 

work 

RVUs  3 


0.22 
0.00 
1.16 
1.16 
0.00 
1.24 
1.24 
0.00 
1.38 
1.38 
0.00 
1.92 
1.92 
0.00 
146 
1.46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
0.00 
1.81 
1.81 
0.00 
0.45 
0.45 
0.00 
0.15 
0.15 
0.00 
0.22 
0.22 
0.00 
0.31 
0.31 
0.00 
0.36 
0.36 
0.00 
0.22 
0.22 
0.00 
0.22 
0.22 
0.00 
0.22 
0.22 
0.00 
0.22 
0.22 
0.00 
0.22 
0.22 
0.00 
0.28 
0.28 
0.00 
0.22 
0.22 
0.00 
0.31 
0.31 
0.00 
0.36 
0.36 
0.00 
0.22 
0.22 
0.00 
1.16 
1.16 


Fully  Im- 

plernent- 

ednon- 

fadllty  PE 

RVUs 


0.08 
0.67 
6.02 
0.41 
5.61 
7.14 
0.43 
6.71 
8.68 
0.48 
8.40 
9.17 
0.77 
8.40 
11.15 
0.51 
10.64 
13.36 
0.60 
12.76 
24.43 
0.79 
23.64 
11.28 
0.64 
10.64 
1.13 
0.16 
0.97 
0.44 
0.05 
0.39 
0.65 
0.08 
0.57 
0.95 
0.11 
0.84 
1.20 
0.13 
1.07 
0.56 
0.09 
0.47 
0.70 
0.08 
0.62 
078 
0.08 
0.70 
0.94 
0.08 
086 
0.71 
0.08 
0.63 
0.73 
0.10 
0.63 
0.71 
0.06 
0.63 
0.97 
0.11 
0.86 
1.26 
0.13 
1.13 
0.92 
0.08 
0.84 
6.02 
0.41 


Fully  Im- 
plement- 
ed facility 
PE  RVUs 


0.08 
NA 
NA 

0.41 
NA 
^4A 

0.43 
NA 
NA 

0.48 
NA 
NA 

0.77 
NA 
NA 

0.51 
NA 
NA 

0.60 
NA 
NA 

0.79 
NA 
NA 

0.64 
NA 
NA 

0.16 
NA 
NA 

0.05 
NA 
NA 

0.08 
NA 
NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.09 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.08 
NA 
NA 

0.10 
NA 
NA 

0.08 
NA 
NA 

0.11 
NA 
NA 

0.13 
NA 
NA 

0.08 
NA 
NA 

0.41 


Mal- 
practice 
RVUs 


0.01 
0.03 
0.31 
0.05 
0.26 
0.36 
0.05 
0.31 
0.44 
0.06 
0.38 
0.38 
0.06 
0.32 
0.41 
0.04 
0.37 
0.49 
0.06 
0.43 
0.64 
0.08 
0.56 
0.57 
0.08 
0.49 
0.08 
0.03 
0.05 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
0.04 
0.02 
0.02 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.06 
0.01 
0.05 
0.05 
0.02 
0.03 
0.05 
0.02 
0.03 
0.05 
0.02 
0.03 
0.07 

o.oe 

0.05 
0.06 
0.03 
0.05 
0.07 
0.02 
0.05 
0.31 
0.05 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.31 
0.70 
7.49 
1.62 
5.87 
8.74 
1.72 
7.02 

10.70 
1.92 
8.78 

11.47 
2.75 
8.72 

13.02 
2.01 

11.01 

15.58 
2.39 

13.19 

27.33 
3.13 

24.20 

13.66 
2.53 

11.13 
1.66 
0.64 
1.02 
0.62 
0.21 
0.41 
0.91 
0.31 
0.60 
1.33 
0.44 
0.89 
1.63 
0.51 
1.12 
0.82 
0.33 
0.49 
0.96 
0.31 
0.65 
1.05 
0.31 
0.74 
1.22 
0.31 
0.91 
0.98 
0.32 
0.66 
1.06 
0.40 
0.66 
0.98 
0.32 
0.66 
1.35 
0.44 
0.91 
1.70 
0.52 
1.18 
1.21 
0.32 
0.89 
7.49 
1.62 


Fully  im- 
plement- 
ed facility 
total 


0.31 
NA 
NA 

1.62 
NA 
NA 

1.72 
NA 
NA 

1.92 
NA 
NA 

2.75 
NA 
NA 

2.01 
NA 
NA 

2.39 
NA 
NA 

3.13 
NA 
NA 

253 
NA 
NA 

0.64 
NA 
NA 

0.21 
NA 
NA 

0.31 
NA 
NA 

0.44 
NA 
NA 

0.51 
NA 
NA 

0.33 
NA 
NA 

0.31 
NA 
NA 

0.31 
NA 
NA 

0.31 
NA 
NA 

0.32 
NA 
NA 

0.40 
NA 
NA 

0.32 
NA 
NA 

0.44 
NA 
NA 

0.52 
NA 
NA 

0.32 
NA 
NA 

1.62 


Glot>al 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


MOD 


72125 

72126 

72126 

72126 

72127 

72127 

72127 

72128 

72128 

72128 

72129 

72129 

72129 

72130 

72130 

72130 

72131 

72131 

72131 

72132 

72132 

72132 

72133 

72133 

72133 

72141 

72141 

72141 

72142 

72142 

72142 

72146 

72146 

72146 

72147 

72147 

72147 

72148 

72148 

72148 

72149 

72149 

72149 

72156 

72156 

72156 

72157 

72157 

72157 

72158 

72158 

72158 

72159 

72159 

72159 

72170 

72170 

72170 

72190 

72190 

72190 

72191 

72191 

72191 

72192 

72192 

72192 

72193 

72193 

72193 

72194 

72194 

72194 


TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Ct  neck  spine  w/o  dye 

Ct  neck  spine  w/dye 

Ct  r»eck  spine  w/dye 

Ct  neck  spine  w/dye 

Ct  neck  spine  w/o&w  dye 

Ct  neck  spine  w/o&w  dye 

Ct  neck  spine  w/o&w  dye 

Ct  chest  spine  w/o  dye 

Ct  chest  spine  w/o  dye 

Ct  cftest  spine  w/o  dye 

Ct  chest  spine  w/dye 

Ct  chest  spine  w/dye 

Ct  chest  spine  w/dye 

Ct  chest  spine  w/o&w  dye 

Ct  chest  spine  w/o&w  dye 

Ct  chest  spine  w/o&w  dye 

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spine  w/dye  

Ct  lumt>ar  spine  w/dye  

Ct  lumbar  spine  w/dye  

Ct  lumbar  spine  w/o&w  dye  

Ct  lumbar  spine  w/o&w  dye  

Ct  lumbar  spine  w/o&w  dye  

Mri  neck  spine  w/o  dye  

Mri  neck  spine  w/o  dye  

Mri  neck  spine  w/o  dye  

Mri  neck  spine  w/dye  

Mri  neck  spine  w/dye  

Mri  neck  spine  w/dye  

Mri  chest  spine  w/o  dye  

Mri  chest  spine  w/o  dye  

Mri  chest  spine  w/o  dye  

Mri  cfiest  spine  w/dye  

Mri  chest  spine  w/dye  

Mri  chest  spine  w/dye  

Mri  lumt>ar  spine  w/o  dye 

Mri  lumbar  spine  w/o  dye 

Mri  lumbar  spine  w/o  dye 

Mri  lumbar  spine  w/dye  

Mri  lumbar  spine  w/dye  

Mri  lumtjar  spine  w/dye  

Mri  neck  spine  w/o&w  dye  

Mri  neck  spine  w/o&w  dye  

Mri  neck  spine  w/o&w  dye  

Mri  chest  spine  w/o&w  dye  

Mri  chest  spine  w/o&w  dye  

Mri  cftest  spine  w/o&w  dye  

Mri  lumbar  spine  w/o&w  dye  ... 
Mri  lumbar  spine  w/o&w  dye  ... 
Mri  lumbar  spine  w/o&w  dye  ... 

Mr  angk)  spine  w/o&w  dye 

Mr  angto  spine  w/o&w  dye 

Mr  angto  spine  w/o&w  dye 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

Ct  angiograph  pelv  w/o&w  dye 
Ct  angiograph  pelv  w/o&w  dye 
Ct  angtograph  pelv  w/o&w  dye 

Ct  pelvis  w/o  dye 

Ct  pehns  w/o  dye 

Ct  pelvis  w/o  dye 

Ct  pelvis  w/dye  

Ct  pelvis  w/dye 

Q  pelvis  w/dye 

Ct  pelvis  w/o&w  dye 

Ct  pelvis  w/o&w  dye 

Ct  pelvis  w/o&w  dye 


Ptiysidan 

wor1( 

RVUs* 


Fully  im- 
pternent- 
ed  non- 
facility  PE 
RVUs 


FuHy  im- 
plernent- 
ed  facility 
PERVUs 


0.00 

1.22 

1.22 

0.00 

1.27 

1.27 

0.00 

1  16 

1.16 

0.00 

1.22 

1.22 

0.00 

1.27 

1.27 

0.00 

1.16 

1.16 

0.00 

1.22 

1.22 

0.00 

1.27 

1.27 

0.00 

1.60 

1.60 

0.00 

1.92 

1.92 

0.00 

1.60 

1.60 

0.00 

1.92 

1.92 

0.00 

1.48 

1.48 

0.00 

1.78 

1.78 

0.00 

2.57 

2.57 

0.00 

2.57 

2.57 

0.00 

2.36 

2.36 

0.00 

1-1.80 

+1.80 

+0.00 

0.17 

0.17 

0.00 

021 

0.21 

0.00 

1.81 

1.81 

0.00 

1.09 

1.09 

0.00 

1.16 

1.16 

0.00 

1.22 

1.22 

0.00 


5.61 
7.14 
0.43 
6.71 
8.85 
0.45 
8.40 
6.02 
0.41 
5.61 
7.14 
0.43 
6.71 
8.85 
0.45 
8.40 
6.02 
0.41 
5.61 
7.14 
0.43 
6.71 
8.85 
0.45 
8.40 
11.20 
0.56 
10.64 
13.45 
0.69 
12.76 
12.38 
0.56 
11.82 
13.44 
0.68 
12.76 
12.34 
0.52 
11.82 
13.40 
0.64 
12.76 
24.55 
0.91 
23.64 
24.54 
0.90 
23  64 
24.47 
0.83 
23.64 
12.54 
0.72 
11.82 
0.56 
0.06 
0.50 
0.70 
0.07 
0.63 
8.78 
0.72 
8.06 
5.99 
0.38 
5.61 
6.91 
0.41 
6.50 
849 
0.43 
8.06 


Mal- 
practice 
RVUs 


NA 

NA 
043 

NA 

NA 
0.45 

NA 

NA 

0.41 
NA 
NA 

0.43 
NA 
NA 

0.45 
NA 
NA 

0.41 
NA 
NA 

043 
NA 
NA 

0.45 
NA 
NA 

0.56 
NA 
NA 

069 
NA 
NA 

056 
NA 
NA 

0.68 
NA 
NA 

0.52 
NA 
NA 

0.64 
NA 
NA 

0.91 
NA 
NA 

0.90 
NA 
NA 

0.83 
NA 
NA 

0  72 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.72 
NA 
NA 

0.38 
NA 
NA 

0.41 
NA 
NA 

043 
NA 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.26 

036 

005 

0.31 

044 

0.06 

0.38 

031 

0.05 

0.26 

0.36 

0.05 

0.31 

0.44 

0.06 

0.38 

0.31 

0.05 

0.26 

0.37 

0.06 

0.31 

0.44 

0.06 

0.38 

0.56 

0.07 

049 

0.67 

009 

0.58 

0.60 

0.07 

053 

0.67 

0.09 

0.58 

0.60 

0.07 

0.53 

0.67 

009 

058 

1.20 

Oil 

1.09 

1.20 

0.11 

109 

1.20 

0.11 

1.09 

0.61 

0.08 

0.53 

0.03 

001 

0.02 

0.04 

0.01 

0.03 

038 

0.06 

0.32 

0.31 

005 

0.26 

0.35 

0.05 

0.30 

0.41 

005 

0.36 


FuMy  im- 
plement- 
ed facility 
total 


Gtobal 


587 
872 
1  70 
7.02 
10.56 
178 
878 
7.49 
162 
5.87 
872 
1.70 
7  02 
10.56 
1.78 
8.78 
7.49 
162 
5.87 
873 
1.71 
"7.02 
10.56 
178 
8.78 
13.36 
223 
11  13 
16  04 
2.70 
13.34 
1458 
223 
12.35 
1603 
269 
13.34 
1442 
207 
1235 
15  85 
2.51 
1334 
28  32 
359 
24  73 
2831 
358 
24  73 
28  03 
330 
24  73 
1495 
2.60 
12.35 
076 
0.24 
0.52 
0.95 
0.29 
0.66 
10.97 
2.59 
8.38 
739 
152 
5.87 
8.42 
1.62 
6.80 
1012 
170 
842 


NA 
1.70 

NA 

NA 
1.78 

NA 

r4A 
1.62 

NA 

NA 
1.70 

NA 

NA 

1  78 
NA 
NA 

162 

NA 

NA 
1.71 

NA 

NA 
178 

NA 

NA 
223 

NA 

NA 

2  70  i 
NA  I 
NA  ! 

2  23  ' 
NA 
NA 

269 
NA 
NA 

207 
NA 
NA 

251 
NA 
NA 

3.59 
NA 
NA 

3.58 
NA 
NA 

330 
NA 

260 
HA 
NA 

0.24 
NA 
NA 

029 
NA 
NA 

259 
NA 
HA 

1.52 
NA 
NA 

1.62 
NA 
NA 

1.70 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codes  and  descriptions  onty  are  copynght  2001  American  MedicaJ  Association.  AH  RigTits  Reserved.  Appinable  FARS/DFARS  Apply. 
'Copyright  1994  Ainencan  Dental  Association.  AM  rights  reserved. 
^♦IndfcMea  RVUs  are  not  used  kx  Medfcare  paytnem 


'  CPT  codes  and  descriptions  only  are  copyright  2001  Amencan  Dtadical  Associatkxi.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'Copyright  1994  /Vmerican  Dental  Associatnn.  All  rights  reserved. 
3 +lndicates  RVUs  are  not  used  for  Medicare  paymanL 
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CPTV 
HCPCS2 


MOD       Status 


72195 

A 

72195 

26 

A 

72195 

TC 

A 

72196 

A 

72196 

26 

A 

72196 

TC 

A 

72197 

A 

72197 

26 

A 

72197 

TC 

A 

72198 

N 

72198 

26 

N 

72198 

TC 

N 

72200 

A 

72200 

26 

A 

72200 

TC 

A 

72202 

A 

72202 

26 

A 

72202 

TC 

A 

72220 

A 

72220 

26 

A 

72220 

TC 

A 

72240 

A 

72240 

26 

A 

72240 

TC 

A 

72255 

A 

72255 

26 

A 

72255 

TC 

A 

72265 

A 

72265 

26 

A 

72265 

TC 

A 

72270 

A 

72270 

2i6 

A 

72270 

TC 

A 

72275 

A 

72275 

26 

A 

72275 

TC 

A 

72285 

A 

72285 

26 

A 

72285 

TC 

A 

72295 

A 

72295 

26 

A 

72295 

TC 

A 

73000 

A 

73000 

26 

A 

73000 

TC 

A 

73010 

A 

73010 

26 

A 

73010 

TC 

A 

73020 

A 

73020 

26 

A 

73020 

TC 

A 

73030 

A 

73030 

26 

A 

73030 

TC 

A 

73040 

A 

73040 

26 

A 

73040 

TC 

A 

73050 

A 

73050 

26 

A 

73050 

TC 

A 

73060 

A 

73060 

26 

A 

73060 

TC 

A 

73070 

A 

73070 

26 

A 

73070 

TC 

A 

73080 

A 

73080 

26 

A 

73080 

TC 

A 

73085 

A 

73085 

26 

A 

73065 

TC 

A 

73090 

1  

A 

Descnptiofi 


Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye  

Mri  pelvis  w/dye 

Mri  petvis  w/dye 

Mri  pelvis  w/dye 

Mri  pelvis  w/oAw  dye  

Mri  pelvis  w/o&w  dye  

Mri  pelvis  w/o&w  dye  

Mr  angio  pelvis  w/o&w  dye  

Mrangio  pelvis  w/o&w  dye  

Mr  angio  pelvis  w/o&w  dye  

X-ray  exam  sacroliac  joints  

X-ray  exam  sacroiliac  joints  

X-ray  exam  sacroiliac  joints  -.. 

X-ray  exam  sacroiliac  joints  i.. 

X-ray  exam  sacroiliac  joints  

X-ray  exam  sacroiliac  joints  

X-ray  exam  of  tailbone  

X-ray  exam  of  tailbone  .... 

X-ray  exam  of  tailbone  

Contrast  x-ray  of  neck  spine  

Contrast  x-ray  of  neck  spine  

i  Contrast  x-ray  of  neck  spine  

Contrast  x-ray,  ttiorax  spine 

Contrast  x-ray.  ttiorax  spine 

Contreist  x-ray.  ttiorax  spine 

Contrast  x-ray.  lower  spine  

Contrast  x-ray.  lower  spine  

Contrast  x-ray,  lower  spine  

Contrast  x-ray  of  spine 

Contrast  x-ray  of  spine 

Contrast  x-ray  of  spine 

Epidurography  

Epidurography  

Epidurography  

X-ray  cA  spine  disk 

X-ray  eft  spine  disk 

X-ray  c/l  spine  disk 

X-ray  of  k)wer  spine  disk 

X-ray  of  tower  spine  disk 

X-ray  of  kjwer  spine  disk 

X-ray  exam  of  collar  bone 

X-ray  exam  of  collar  bone 

X-ray  exam  of  collar  bone 

X-ray  exam  of  shoukJer  biade 

X-ray  exam  of  shouWer  blade 

X-ray  exam  of  shouUer  blade 

X-ray  exam  of  shouMer  

X-ray  exam  of  shouMer 

X-ray  exam  of  sNxiUer _... 

X-ray  exam  of  shouWer 

X-ray  exam  of  shouMer , 

X-ray  exam  of  stiouMer , 

Contrast  x-ray  at  shoukJer 

Contrast  x-ray  o(  shookJer 

Contrast  x-ray  of  sixxiMer 

X-ray  exam  of  stKXjMers  

X-ray  exam  of  sfwoWers 

X-ray  exam  of  stiooMers 

X-ray  exam  of  humerus 

X-ray  exam  of  humerus 

X-ray  exam  of  humerus 

X-ray  exam  of  eftx>w  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

Contrast  x-ray  of  elbow  

Contrast  x-ray  of  elbow  

Contrast  x-ray  of  elbow  

X-ray  exam  of  forearm  
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1.46 
1.46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
0.00 
+1.80 
+180 
+0.00 
0.17 
0.17 
0.00 
0.19 
019 
0.00 
0.17 
0.17 
0.00 
0.91 
0.91 
0.00 
0.91 
0.91 
0.00 
0.83 
0.83 
0.00 
1.33 
1.33 
0.00 
0.76 
0.76 
0.00 
1.16 
1  16 
0.00 
0.83 
083 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
015 
0.15 
0.00 
0.18 
0.18 
0.00 
0.54 
0.54 
0.00 
0.20 
0.20 
0.00 
0.17 
0.17 
0.00 
0.15 
0.15 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 


Fully  im- 

pleiTient- 

ednon- 

facilrty  PE 

RVUs 


11.15 
0.51 
10.64 
13.36 
0.60 
12  76 
24.43 
0.79 
23.64 
11.36 
0.72 
10.64 
0.56 
0.06 
0.50 
0.66 
0.07 
059 
0.60 
006 
0.54 
4.82 
0.31 
4.51 
4.41 
0.30 
4.11 
4.15 
0.28 
3.87 
6.25 
0.46 
5.79 
2.20 
0.21 
199 
8.35 
0.39 
7.96 
7.76 
0.29 
7.47 
0.56 
0.06 
0.50 
0.56 
0.06 
0.50 
0.50 
0.05 
0.45 
0.60 
0.06 
0.54 
2.18 
0.19 
1.99 
0.70 
0.07 
0.63 
0.60 
0.06 
0.54 
0.55 
0.05 
0.50 
0.60 
0.06 
0.54 
2.19 
0.20 
1.99 
0.56 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


NA 

0.51 
NA 
NA 

0.60 
NA 
NA 

0.79 
NA 
NA 

0.72 
NA 
NA 

0.06 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.31 
NA 
NA 

0.30 
NA 
NA 

0.28 
NA 
NA 

0.46 
NA 
NA 

0.21 
NA 
NA 

0.39 
NA 
NA 

0.29 
NA 
HA 

0.06 
NA 
1^ 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0.19 
NA 
NA 

0.07 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.06 
NA 
NA 

0.20 
NA 
NA 
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0.42 
0.05 
0.37 
0.48 
0.05 
0.43 
0.84 
0.08 
0.76 
0.57 
0.08 
0.49 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.25 
0.04 
0.21 
0.22 
0.04 
0.18 
0.22 
0.04 
0.18 
0.34 
0.07 
0.27 
0.21 
0.03 
0.18 
0.42 
006 
0.36 
0.37 
0.04 
0.33 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.13 
0.03 
0.10 
0.05 
0.02 
0.03 
0.04 
0.01 
0.03 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.13 
0.03 
0.10 
0.03 


Fully  im- 
plement- 
ed non- 
facility 
total 


13.03 
2.02 
11.01 
15.57 
2.38 
13.19 
27  53 
3.13 
24.40 
13.73 
2.60 
11.13 
0.76 
0.24 
0.52 
0.89 
0.27 
0.62 
0.81 
0.24 
0.57 
5.98 
1.26 
4.72 
5.54 
1.25 
4.29 
5.20 
1.15 
4.05 
7.92 
1.86 
6.06 
3.17 
1.00 
2.17 
9.93 
1.61 
8.32 
8.96 
1.16 
7.80 
0.75 
0.23 
0.52 
0.76 
0.24 
0.52 
0.68 
0.21 
0.47 
0.82 
0.25 
0.57 
2.85 
0.76 
2.09 
0.95 
0.29 
0.66 
0.81 
0.24 
0.57 
0.73 
0.21 
0.52 
0.81 
0.24 
0.57 
2.86 
0.77 
2.09 
0.75 


Fully  im- 
plement- 
ed facility 
total 


NA 

202 
NA 
NA 

2.38 
NA 
NA 

3.13 
NA 
NA 

2.60 
NA 
NA 

0.24 
NA 
NA 

0.27 
NA 
NA 

0.24 
NA 
NA 

1.26 
NA 
NA 

1.25 
NA 
NA 

1.15 
NA 
NA 

1.86 
NA 
NA 

1.00 
NA 
NA 

1.61 
NA 
NA 

1.16 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

0.25 
NA 
NA 

0.76 
NA 
NA 

0.29 
NA 
NA 

0.24 
NA 
NA 

0.21 
NA 
NA 

0.24 
NA 
NA 

0.77 
NA 
NA 
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73090 

73092 
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73100 
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73115 

73115 
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73120 
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73120 
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73130 

73130 

73140 

73140 

73140 

73200 

73200 

73200 

73201 

73201 

73201 
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73218 
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73219 

73219 

73220 

73220 

73220 

73221 

73221 

73221 

73222 

73222 

73222 

73223 

73223 
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73225 

73225 

73500 

73500 

73500 

73510 

73510 

73510 

73520 

73520 

73520 

73525 

73525 

73525 
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73530 

73530 

73540 

73540 
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Description 


X-ray  exam  of  forearm  

X-ray  exam  of  forearm  

X-ray  exam  of  arm,  infant  

X-ray  exam  of  arm,  infant  

X-ray  exam  of  arm,  infant  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist 

X-ray  exam  of  wrist  

Contrast  x-ray  of  wrist  

Contrast  x-ray  of  wrist  

Contrast  x-ray  of  wrist  

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  tiand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  finger(s)  

X-ray  exam  of  finger(s)  

X-ray  exam  of  finger(s)  

Ct  upper  extremity  w/o  dye  

Ct  upper  extremity  w/o  dye 

Ci  upper  extremity  w/o  dye  

Ct  upper  extremity  w/dye  

Ct  upper  extremity  w/dye  

Q  upper  extremity  w/dye  

Ct  uppr  extremity  w/o&w  dye  .. 
Ct  uppr  extremity  w/o&w  dye  .. 
Ct  uppr  extremity  w/o&w  dye  .. 
Ct  angk)  upr  extrm  w/o&w  dye 
Ct  angk}  upr  extrm  w/o&w  dye 
Ct  angk)  upr  extrm  w/o&w  dye 
Mri  upper  extremity  w/o  dye  .... 
Mri  upper  extremity  w/o  dye  .... 
Mri  upper  extremity  w/o  dye  .... 

Mri  upper  extremity  w/dye 

Mri  upper  extremity  w/dye 

Mri  upper  extremity  w/dye  

Mri  uppr  extremity  w/o&w  dye  . 
Mri  uppr  extremity  w/o&w  dye  . 
Mri  uppr  extremity  w/o&w  dye  . 
Mri  joint  upr  extrem  w/o  dye  ... 
Mri  joint  upr  extrem  w/o  dye  ... 
Mri  joint  upr  extrem  w/o  dye  ... 

Mri  joint  upr  extrem  w/dye 

Mri  joint  upr  extrem  w/c^ 

Mri  joint  upr  extrem  w/dye 

Mri  joint  upr  extr  w/o&w  dye  ... 
Mri  joint  upr  extr  w/o&w  dye  ... 
Mri  joint  upr  extr  w/o&w  dye  ... 
Mr  angk)  upr  extr  w/o&w  dye  .. 
Mr  angk)  upr  extr  w/o&w  dye  .. 
Mr  angio  upr  extr  w/o&w  dye  .. 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hips ..-.. 

X-ray  exam  of  hips 

X-ray  exam  of  hips 

Contrast  x-ray  of  hip 

Contrast  x-ray  of  hip 

Contrast  x-ray  of  hip 

X-ray  exam  (^  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  pelvis  &  hips  ... 
X-ray  exam  of  pelvis  &  hips  ... 
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Fully  im- 

pternent- 

ednon- 

faaNty  PE 

RVUs 


0.16 
0.00 
0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
000 
0.17 
0.17 
000 
0.13  I 
0.13 
0.00 
1.09 
109 
0.00 
1  16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.81 
1.81 
000 
1.35 
1.35 
000 
1.62 
1.62 
0.00 
215 
2.15 
0.00 
1.35 
1.35 
0.00 
1.62 
1.62 
000 
2.15 
2.15 
0.00 
+1.73 
+1.73 
+O.00 
017 
0.17 
0.00 
0.21 
0.21 
0.00 
0.26 
0.26 
0.00 
0.54 
054 
000 
0.29 
0.29 
000 
0.20 
0.20 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 

practk;e 

RVUs 


006 
0.50 
0.53 
0.06 
0.47 
053 
0.06 
047 
057 
0.06 
051 
1.70 
0.20 
1.50 
053 
006 
0.47 
0.57 
0.06 
0.51 
0.44 
005 
039 
5.09 
038 
4.71 
6.02 
0.41 
5.61 
748 
043 
7.05 
7.77 
072 
7.05 
11.11 
0  47 
1064 
13.33 
0.57 
12.76 
24  39 
0.75 

23  64 
11.11 

0.47 
1064 
13.33 

0.57 
12  76 

24  39 
0.75 

23  64 
11.33 
069 
10.64 
0.51 
006 
045 
0.61 
0.07 
0.54 
0.72 
0.09 
0.63 
2.19 
0.20 
199 
0.60 
0.10 
050 
061 
0.07 


0.06 
NA 
NA 
0.06 
NA 
NA 
0.06 
NA 
NA 
0.06 
NA 
NA 
0.20 
NA 
NA 
006 
NA 
NA 
0.06 
NA 
NA 
005 
NA 
NA 
038 
NA 
NA 
0.41 
NA 
NA 
043 
NA 
NA 
0.72 
NA 
NA 
0.47 
NA 
NA 
0.57 
NA 
NA 
075 
NA 
NA 
0.47 
NA 
NA 
057 
NA 
NA 
075 
NA 
NA 
069 
NA 
NA 
0.06 
NA 
NA 
0.07 
NA 
NA 
009 
NA 
NA 
020 
NA 
NA 
010 
NA 
NA 
0.07 


0.01 

0.02 

003 

0.01 

0.02 

004 

002 

0.02 

003 

0.01 

002 

0.11 

003 

0.08 

0.03 

001 

0.02 

003 

001 

0.02 

003 

001 

002 

026 

005 

021 

0.31 

005 

0.26 

038 

006 

032 

0.38 

0.06 

0.32 

0.36 

0.04 

032 

0.44 

0.05 

0  39  ! 

0.78 

0.08 

070 

036 

004 

0.32 

044 

005 

039 

077 

007 

0  70 

057 

008 

0.49 

0.03 

001 

0.02 

005 

002 

0.03 

0.05 

0.02 

003 

013 

003 

010 

003 

001 

002 

005 

002 


ptement- 
ed  non- 
facility 
total      1 

Fully  im- 
plement- 
ed facility 
total 

Global 

1 
0.23 

0.23] 

XXX 

052 

naI 

XXX 

072 

NA  , 

XXX 

0.23 

023 

XXX 

049 

NA 

XXX 

073 

NA : 

XXX 

024 

0.24 

XXX 

049 

NA 

XXX 

0.77 

NA 

XXX 

0.24 

024 

XXX 

0.53 

NA 

XXX 

235 

NA  ' 

XXX 

077 

0  77' 

XXX 

1  58 

NA' 

XXX 

072  i 

NA 

XXX 

0  23  ! 

023 

XXX 

0.49 

NA 

XXX 

0.77  ' 

NA 

XXX 

024 

0  24 

XXX 

053 

NA 

XXX 

060 

NA 

XXX 

019 

019 

XXX 

1           041 

NA 

XXX 

;            644 

NA 

XXX 

1            1  52 

1  52 

XXX 

1            492 

NA 

XXX 

1            749 

NA 

XXX 

162 

162 

XXX 

5.87 

NA 

XXX 

908 

NA 

XXX 

i            171 

1  71 

XXX 

737 

NA' 

XXX 

996 

NA 

XXX 

259 

2  59 

XXX 

737 

NA 

XXX 

1282 

NA 

XXX 

186 

186 

XXX 

10  96 

NA 

XXX 

1539 

NA 

XXX 

224 

2  24 

XXX 

1         13.15 

NA 

XXX 

1          27.32 

NA 

XXX 

296 

298 

XXX 

24  34 

NA 

XXX 

1282 

NA 

XXX 

1.86 

186 

XXX 

1096 

NA 

XXX 

1539 

NA 

XXX 

224 

224 

XXX 

1315 

NA 

XXX 

27.31 

NA 

XXX 

297 

297 

XXX 

2434 

NA 

XXX 

1363 

NA 

XXX 

250 

250 

XXX 

11.13 

NA 

XXX 

0.71 

NA 

XXX 

024 

0.24 

XXX 

0.47 

NA 

XXX 

087 

NA 

XXX 

030 

0.30 

XXX 

057 

NA 

XXX 

103 

I              NA 

XXX 

037 

1           037 

XXX 

066 

1              NA 

XXX 

286 

NA 

XXX 

077 

077 

XXX 

209 

NA 

XXX 

092 

NA 

XXX 

1           040 

040 

XXX 

052 

NA 

XXX 

086 

NA 

1            XXX 

029 

029 

XXX 

<  CPT  codes  and  descnptions  only  art  copyright  2001  Amencan  Medical  Association.  All  Rigiits  Reserved.  Applicable  FAFtS/DFARS  Apply. 
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A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
i  A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  pelvis  &  flips  .. 

X-ray  exam,  sacroiliac  joint  ... 

X-ray  exam,  sacroiliac  joint  ... 

X-ray  exam,  sacroiliac  joint  ... 

X-ray  exam  of  ffiigfi 

X-ray  exam  of  thigfi 

X-ray  exam  of  ttiigfi 

X-ray  exam  of  knee.  1  or  2  ... 

X-ray  exam  of  knee.  1  or  2  ... 

X-ray  exam  of  knee,  1  or  2  ... 

X-ray  exam  of  knee.  3 

X-ray  exam  of  knee.  3 

X-ray  exam  of  knee,  3 

X-ray  exam.  knee.  4  or  more 

X-ray  exam,  knee,  4  or  more 

X-ray  exam,  knee,  4  or  more 

X-ray  exam  of  knees 

X-ray  exam  of  knees 

.X-ray  exam  of  knees  

Contrast  x-ray  of  knee  joint  ... 

Contrast  x-ray  of  knee  joint  ... 

Contrast  x-ray  of  knee  joint  ... 

X-ray  exam  of  lower  leg  

X-ray  exam  of  lower  leg  

X-ray  exam  of  lower  leg  

X-ray  exam  of  leg,  infant 

X-reiy  exam  of  leg,  infant  

X-ray  exam  of  leg,  infant 

X-ray  exam  of  ankle  

X-rsiy  exam  of  ankle  

X-ray  exam  of  ankle 

X-ray  exam  of  ankle 

;  X-ray  exam  of  ankle  

[  X-ray  exam  of  ankle  

Contrast  x-ray  of  ankle 

I  Contrast  x-ray  of  ankle 

!  Contrast  x-ray  of  ankle 

I  X-ray  exam  of  foot 

1  X-raiy  exam  of  foot 

I  X-ray  exam  of  foot 

!  X-ray  exam  of  foot 


I  X-ray  exam  of  foot 

I  X-ray  exam  of  foot 

X-raiy  exam  of  heel 

I  X-ray  exam  of  heel  

X-ray  exam  of  heel  

I  X-ray  exam  of  toe(s)  

I  X-ray  exam  of  toe(s)  

!  X-ray  exam  of  toe(s)  

[  Ct  lower  extremity  w/o  dye  ... 
i  Ct  lower  extremity  w/o  dye  ... 
j  Ct  lower  extremity  w/o  dye  ... 
I  Ct  lower  extremity  w/dye 

Ct  lower  extremity  w/dye 

I  Ct  lower  extremity  w/dye 

I  Ct  Iwr  extremity  w/o&w  dye  .. 
I  Ct  Iwr  extremity  w/o&w  dye  .. 

Ct  Iwr  extremity  w/o&w  dye  .. 

Ct  angk)  Iwr  extr  w/o&w  dye 

Ct  angk)  Iwr  extr  w/o&w  dye 

Ct  anglo  Iwr  extr  w/o&w  dye 

Mri  lower  extremity  w/o  dye  . 

Mri  lower  extremity  w/o  dye  . 

Mri  lower  extremity  w/o  dye  . 

Mri  lower  extremity  w/dye  .... 

Mri  lower  extremity  w/dye  .... 

Mri  lower  extremity  w/dye  .... 

Mri  Iwr  extremity  w/o&w  dye 

Mri  Iwr  extremity  w/o&w  dye 

Mri  Iwr  extremity  w/o&w  dye 

Mri  joint  of  Iwr  extre  w/o  d  .... 

Mri  joint  of  Iwr  extre  w/o  d  .... 

Mri  joint  of  Iwr  extre  w/o  d  .... 
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0.00 
0.59 
0.59 
0.00 
0.17 
0.17 
0.00 
0.17 
0.17 
0.00 
0.18 
0.18 
0.00 
0.22 
0.22 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.13 
0.13 
0.00 
109 
109 
0.00 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.90 
1.90 
0.00 
1.35 
1.35 
0.00 
1.62 
1.62 
0.00 
2.15 
2.15 
0.00 
135 
1.35 
0.00 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


054 
2.16 
0.17 
1.99 
0.60 
0.06 
0.54 
0.56 
0.06 
0.50 
0.60 
0.06 
0.54 
0.67 
008 
0.59 
0.54 
0.07 
0.47 
2.68 
0.19 
2.49 
0.56 
0.06 
0.50 
0.53 
0.06 
0.47 
0.53 
0.06 
0.47 
0.57 
0.06 
0.51 
2.18 
0.19 
1.99 
0.53 
0.06 
0.47 
0.57 
0.06 
0.51 
0.51 
0.06 
0.45 
0.44 
0.05 
0.39 
5.09 
0.38 
4.71 
6.02 
0.41 
5.61 
7.48 
043 
7.05 
7.81 
0.76 
7.05 
11.11 
0.47 
10.64 
13.32 
0.56 
12.76 
24.39 
0,75 
23.64 
11.11 
0.47 
10.64 


Fully  inv 
plement- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


NA 
NA 

0.17 
UA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
f^A 
NA 

008 
NA 
NA 

0.07 
NA 
NA 

0.19 
NA  I 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

006 
NA 
NA 

0.06 
NA 
NA 

0.19 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.05 
NA 
NA 

0.38 
NA 
NA 

0.41 
NA 
NA 

0.43 
NA 
NA 

0.76 
NA 
NA 

0.47 
NA 
NA 

0.56 
NA 
NA 

0.75 
NA 
NA 

0.47 
NA 


003 
0.13 
0.03 
0.10 
004 
0.01 
0.03 
0.04 
0.02 
0.02 
0.05 
0.02 
0.03 
0.05 
002 
0.03 
0.04 
0.02 
0.02 
0.15 
0.03 
0.12 
003 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
003 
0.01 
0.02 
013 
0.03 
0.10 
0.03 
0.01 
0.02 
003 
0.01 
0.02 
0.03 
001 
0.02 
0.03 
0.01 
0.02 
026 
0.05 
0.21 
0.31 
005 
0.26 
0.37 
0.05 
0.32 
0.38 
0.06 
0.32 
0.36 
0.04 
0.32 
0.44 
0.05 
0.39 
0.78 
0.08 
0.70 
0.36 
0.04 
0.32 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.57 
2.88 
0.79 
2.09 
0.81 
024 
0.57 
0.77 
0.25 
052 
083 
0.26 
0.57 
0.94 
0.32 
062 
0.75 
0.26 
049 
3.37 
0.76 
2.61 
0.76 
0.24 
0.52 
0.72 
0.23 
0.49 
0.72 
0.23 
0.49 
0.77 
0.24 
0.53 
2.85 
0.76 
2.09 
0.72 
0.23 
0.49 
077 
0.24 
0.53 
070 
023 
0.47 
0.60 
0.19 
0.41 
644 
1.52 
4.92 
7.49 
1.62 
5.87 
907 
1.70 
737 
10.09 
2.72 
7.37 
12.82 
1.86 
10.96 
15.38 
2.23 
13.15 
27.32 
2.98 
24.34 
12.82 
1.86 
10.96 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 

0.79 
NA 
NA 

024 
NA 
NA 

0.25 
NA 
NA 

0.26 
NA 
NA 

032 
NA 
NA 

026 
NA 
NA 

0.76 
NA 
NA 

0.24 
NA 
NA 

0.23 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.76 
NA 
NA 

0.23 
NA 
NA 

0.24 
NA 
NA 

0.23 
NA 
NA 

0.19 
NA 
NA 

1.52 
NA 
NA 

1.62 
NA 
NA 

1.70 
NA 
NA 

2.72 
NA 
NA 

1.86 
NA 
NA 

2.23 
NA 
NA 

2.98 
NA 
NA 

1.86 
NA 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


MOD 


73722 

73722 

73722 

73723 

73723 

73723 

73725 

73725 

73725 

74000 

74000 

74000 

74010 

74010 

74010 

74020 

74020 

74020 

74022 

74022 

74022 

74150 

74150 

74150 

74160 

74160 

74160 

74170 

74170 

74170 

74175 

74175 

74175 

74181 

74181 

74181 

74182 

74182 

74182 

74183 

74183 

74183 

74185 

74185 

74185 

74190 

74190 

74190 

74210 

74210 

74210 

74220 

74220 

74220 

74230 

74230 

74230 

74235 

74235 

74235 

74240 

74240 

74240 

74241 

74241 

74241 

74245 

74245 

74245 

74246 

74246 

74246 

74247 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
R 
R 
R 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Mri  joint  of  Iwr  extr  w/dye  

Mri  joint  of  Iwr  extr  w/dye  

Mri  joint  of  Iwr  extr  w/dye 

Mri  joint  Iwr  extr  w/o&w  dye  

Mri  joint  Iwr  extr  w/o&w  dye  

Mri  joint  Iwr  extr  w/o&w  dye  

Mr  ang  Iwr  ext  w  or  w/o  dye  

Mr  ang  Iwr  ext  w  or  w/o  dye  

Mr  ang  Iwr  ext  w  or  w/o  dye  

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen 

X-ray  exam  of  atxlomen 

X-ray  exam  of  abdoft>en 

X-ray  exam  of  alxJomen 

X-ray  exam  of  abdonoen 

X-ray  exam  of  abdomen 

X-ray  exam  of  eitxtomen 

X-ray  exam  of  abdomen 

X-ray  exam  series.  atxk>rr«en  

X-ray  exam  series,  abdomen  

X-ray  exam  series,  at>domen  

Ct  atxlomen  w/o  dye  

Ct  atxlomen  w/o  dye 

Ct  atxlomen  w/o  dye 

Ct  abdomen  w/dye  

Ct  atxlomen  w/dye  ...: 

Ct  atxlomen  w/dye  

Ct  atxlomen  w/o&w  dye  

Ct  abdomen  w/o&w  dye  

Ct  abdomen  w/o&w  dye  

Ct  angio  abdom  w/o&w  dye  

Ct  angio  atxlom  w/o&w  dye  

Ct  angk)  atxlom  w/o&w  dye  

Mri  atxlomen  w/o  dye 

Mri  abdomen  w/o  dye 

Mri  abdomen  w/o  dye 

Mri  £it)domen  w/dye 

Mri  abdomen  w/dye 

Mri  abdomen  w/dye 

Mri  atxlomen  w/o&w  dye 

Mri  abdomen  w/o&w  dye 

Mri  abdomen  w/o&w  dye 

Mri  angio.  abdom  w  or  w/o  dy  ... 
Mri  angio.  atxlom  w  or  w/o  dy  ... 
Mri  angk),  atxlom  w  or  w/o  dy  ... 

X-ray  exam  of  peritoneum 

X-ray  exam  of  peritoneum 

X-ray  exam  of  peritoneum 

Contrst  x-ray  exam  of  throat  

Contrst  x-ray  exam  of  throat  

Contrst  x-ray  exam  of  Itiroat  

Contrast  x-ray,  esophagus  

Contrast  x-ray.  esophagus  

Contrast  x-ray.  esophagus  

Cine/video  x-ray,  throat/eso  ....... 

Cine/video  x-ray.  throat/eso  

Cine/vkleo  x-ray,  throat/eso  

Remove  esopfiagus  otwtructwn 
Remove  esophagus  obstruction 
Remove  esoptiagus  obstmction 

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  trad  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  
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Fully  im- 
plement- 
ed non- 
faaWyPE 
RVUs 

FuHy  im- 
plernent- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im-  | 
plernent-  { 
ed  non-    1 

facility     ! 

total 

Fully  im- 
plement- 
ed facility 
total       ! 

Gkibal 

1.62 

13.33 

NA 

045 

15.40 

NA 

XXX 

1.62 

0.57 

0.57 

0.06 

225 

225 

XXX 

0.00 

12.76 

NA 

0.39 

13.15 

NA 

XXX 

2.15 

24.39 

NA 

077 

27.31 

NA 

XXX 

2.15 

0.75 

075 

0.07 

2  97 

297 

XXX 

0.00 

23.64 

NA 

0.70 

24.34 

NA 

XXX 

1.82 

1158 

NA 

0.57 

13  67 

NA 

XXX 

1.82 

0.64 

0.64 

0.06 

254 

254 

XXX 

000 

10.64 

NA 

049 

11  13 

NA 

XXX 

0.18 

0.56 

NA 

0.03 

077 

NA 

XXX 

0.18 

0.06 

0.06 

0.01 

0.25 

025 

XXX 

0.00 

0.50 

NA 

0.02 

0.52 

NA 

XXX 

0.23 

062 

NA 

0.04 

089 

NA 

XXX 

0.23 

0.08 

008 

0.01 

032 

032 

XXX 

0.00 

0.54 

NA 

0.03 

0.57 

NA 

XXX 

0.27 

068 

NA 

0.04 

099 

NA 

XXX 

0.27 

0.09 

0.09 

001 

037 

0.37 

XXX 

0.00 

0.59 

NA 

003 

062 

NA 

XXX 

0.32 

0.81 

NA 

0.05 

1  18 

NA 

XXX 

0.32 

0.11 

0.11 

0.01 

0.44 

0.44 

XXX 

0.00 

0.70 

NA 

0.04 

0  74 

NA 

XXX 

1.19 

5.79 

NA 

030 

7.28 

NA 

XXX 

1.19 

0.42 

042 

005 

1.66 

166 

XXX 

0.00 

5.37 

NA 

0.25 

562 

NA 

XXX 

1.27 

6.94 

NA 

0.36 

857 

NA 

XXX 

1.27 

0.44 

0.44 

0.06 

1  77 

177 

XXX 

0.00 

6.50 

NA 

0.30 

680 

NA 

XXX 

1.40 

8.55 

NA 

0.42 

10.37 

NA 

XXX 

1.40 

0.49 

0.49 

006 

195 

195 

XXX 

0.00 

8.06 

NA 

036 

842 

NA 

XXX 

1.90 

882 

NA 

038 

11.10 

NA 

XXX 

1.90 

0.76 

0.76 

006 

272 

272 

XXX 

0.00 

8.06 

NA 

0.32 

838 

NA 

XXX 

1.46 

11.15 

NA 

0.41 

13.02 

NA 

XXX 

1.46 

0.51 

0.51 

0.04 

201 

2.01 

XXX 

0.00 

10.64 

NA 

0.37 

11.01 

NA 

XXX 

1.73 

13.36 

NA 

0.49 

1558 

NA 

XXX 

1.73 

0.60 

060 

0.06 

2.39 

239 

XXX 

0.00 

12.76 

NA 

0.43 

13.19 

NA 

XXX 

2.26 

24.43 

NA 

0.84 

27  53 

NA 

XXX 

2.26 

0.7» 

0.79 

0.06 

3.13 

3.13 

XXX 

0.00 

23.64 

NA 

076 

24  40 

NA 

XXX 

1.80 

11.27 

NA 

057 

13  64 

NA 

XXX 

1.80 

0.63 

0.63 

008 

251 

251 

XXX 

0.00 

10.64 

NA 

0.49 

11.13 

NA 

XXX 

0.48 

1.41 

NA 

0.06 

1.97 

NA 

XXX 

0.48 

0.17 

017 

0.02 

067 

067 

XXX 

0.00 

1.24 

NA 

006 

1.30 

NA 

XXX 

0.36 

126 

NA 

0.07 

169 

NA 

XXX 

0.36 

0.13 

0.13 

002 

051 

051 

XXX 

0.00 

1.13 

NA 

0.05 

1  18 

NA 

XXX 

0.46 

1.29 

NA 

007 

182 

NA 

XXX 

0.46 

0.16 

016 

002 

064 

064 

XXX 

0.00 

1.13 

NA 

005 

1  18 

NA 

XXX 

0.53 

1.43 

NA 

0.06 

204 

NA 

XXX 

0.53 

0.19 

019 

0.02 

074 

0.74 

XXX 

0.00 

1.24 

NA 

0.06 

130 

NA 

XXX 

1.19 

290 

NA 

0.17 

4.26 

NA 

XXX 

1.19 

0.41 

041 

005 

165 

165 

XXX 

000 

2.49 

NA 

012 

261 

NA 

XXX 

0.69 

1.63 

NA 

010 

242 

NA 

XXX 

0.69 

0.24 

0.24 

003 

0.96 

096 

XXX 

0.00 

1.39 

NA 

007 

146 

NA 

XXX 

0.69 

1.65 

NA 

0.10 

244 

NA 

XXX 

0.69 

024 

024 

0.03 

096 

096 

1            XXX 

0.00 

1.41 

NA 

0.07 

148 

NA 

XXX 

0.91 

2.58 

NA 

015 

364 

NA 

XXX 

0.91 

0.32 

0.32 

0.04 

127 

1.27 

XXX 

0.00 

2.26 

NA 

0.11 

2.37 

NA 

XXX 

0.69 

1.80 

NA 

0.11 

260 

NA 

XXX 

0.69 

0.24 

'  0.24 

0.03 

0.96 

096 

XXX 

0.00 

1.56 

NA 

0.06 

164 

NA 

I            XXX 

0.69 

1.84 

NA 

0.12 

265 

NA 

1           XXX 

'  CPT  codes  and  descnpMns  only  ara  copyright  2001  American  Medical  Association  AJI  Rights  Reserved  AppttctUa  FARS/OFARS  Apply. 
'Copynght  1994  Amencan  Dental  Assooafion  All  nghts  resen/ed 
^-Mndcates  RVUs  are  not  used  lor  Medicare  payment. 


'  CPT  codes  and  descnptkins  only  are  copyright  2001  Amencan  Medical  Assooabon.  All  Rights  Reserved.  AppleatJie  FARS/DFARS  Apply 
'  Copyrighll  994  American  Dental  Associatkxi.  All  rights  reserved. 
>  ^Indicates  RVUs  are  not  used  for  Medicare  payment 
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cptv 

HCPCS2 


74247 
74247 
74249 
74249 
74249 
74250 
74250 
74250 
74251 
74251 
74251 
74260 
74260 
74260 
74270 
74270 
74270 
74280 
742S0 
74280 
74283 
74283 
74283 
74290 
74290 
74290 
74291 
74291 
74291 
74300 
74300 
74300 
74301 
74301 
74301 
74305 
74305 
74305 
74320 
74320 
74320 
74327 
74327 
74327 
74328 
74328 
74328 
74329 
74329 
74329 
74330 
74330 
74330 
74340 
74340 
74340 
74350 
74350 
74350 
74355 
74355 
74355 
74360 
74360 
74360 
74363 
74363 
74363 
74400 
74400 
74400 
74410 
74410 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


Description 


Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

Contrst  x-ray  uppr  gi  tract  

X-ray  exam  of  small  txiwel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-ray  exam  of  small  bowel 

X-rsiy  exam  of  small  bowel 

Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 
Contrast  x-ray  exam  of  colon  . 

Contrast  x-ray,  gallbladder  

Contrast  x-ray.  gallbladder 

Contrast  x-ray,  gallbladder 

Contrast  x-rays,  gallbladder  ... 
Contrast  x-rays,  gallbladder  ... 
Contrast  x-rays,  gallbladder  ... 

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

X-rays  at  surgery  add-on  

X-rays  at  surgery  add-on  

X-rays  at  surgery  add-on  

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

X-ray  bile  ducts/pancreas 

Contrast  x-ray  of  bile  ducts  .... 
Contrast  x-ray  of  bile  ducts  .... 
Contrast  x-ray  of  bile  ducts  ...; 

X-ray  bile  stone  renrxjval  

X-ray  bile  stone  removal  

X-ray  bite  stone  removal  

Xray  bile  duct  endoscopy  

Xray  bile  duct  endoscopy 

Xray  bite  duct  endoscopy 

X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 
X-ray  for  pancreas  endoscopy 

X-ray  bile/pane  endoscopy 

X-ray  bite/pane  endoscopy 

X-ray  bite/pane  endoscopy 

X-ray  guide  for  GI  tube  

X-ray  guide  for  GI  tube  

X-ray  guide  for  GI  tube  

X-ray  guide,  stomacfi  tube 

X-ray  guide,  stomach  tube  

X-ray  guide,  stomacfi  tube 

X-ray  guide,  intestinal  tube  .... 
X-ray  guide,  intestinal  tube  .... 
X-ray  guide,  intestinal  tut>e  .... 

X-ray  guide.  GI  dilation  

X-ray  guide.  GI  dilation  

X-ray  guide.  GI  dilation  

X-ray.  bite  duct  dilation 

X-ray.  bite  duct  dilation 

X-ray,  bite  duct  dilation 

Contrst  x-ray.  urinary  tract  

Cortrst  x-ray.  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray.  urinary  tract  


Physician 

work 

RVUs  3 


0.69 
0.00 
0.91 
0.91 
0.00 
0.47 
0.47 
0.00 
0.69 
0.69 
0.00 
050 
0.50 
0.00 
0.69 
0.69 
0.00 
0.99 
0.99 
0.00 
2.02 
2.02 
0.00 
0.32 
0.32 
0.00 
0.20 
0.20 
0.00 
0.00 
0.36 
0.00 
000 
0.21 
0.00 
0.42 
0.42 
0.00 
0.54 
0.54 
0.00 
0.70 
0.70 
0.00 
0.70 
0.70 
0.00 
0.70 
0.70 
0.00 
0.90 
0.90 
0.00 
0.54 
0.54 
0.00 
0.76 
0.76 
0.00 
0.76 
0.76 
0.00 
0.54 
0.54 
000 
0.88 
0.88 
0.00 
0.49 
0.49 
0.00 
0.49 
0.49 


FuBy  im- 

pternent- 

ednon- 

fadlily  PE 

RVUs 


0.24 
1.60 
2.76 
032 
2.44 
1.40 
0.16 
1.24 
1.48 
0.24 
1.24 
1.58 
0.17 
1.41 
1.86 
0.24 
1.62 
2.47 
0.35 
2.12 
3.14 
0.71 
2.43 
0.81 
Oil 
0.70 
0.46 
0.07 
0.39 
0.00 
0.13 
0.00 
0.00 
0.07 
0.00 
069 
0.15 
0.74 
3.18 
0.19 
2.99 
1.91 
0.24 
1.67 
3.24 
0.25 
2.99 
3.24 
0.25 
2.99 
3.31 
0.32 
2.99 
2.68 
0.19 
2.49 
3.26 
0.27 
2.99 
2.75 
0.26 
2.49 
3.18 
0.19 
2.99 
6.10 
0.31 
5.79 
1.77 
0.17 
1.60 
2.02 
0.17 


Fully  im- 
pleiTient- 
ed  facility 
PE  RVUs 


0.24 
NA 
NA 

0.32 
NA 
NA 

0.16 
NA 
NA 

0.24 
NA 
NA 

0.17 
NA 
NA 

0.24 
NA 
NA 

0.35 
NA 
NA 

0.71 
NA 
NA 

0.11 
NA 
NA 

0.07 
NA 

0.00 

0.13 

0.00 

0.00 

0.07 

0.00 
NA 

0.15 
NA 
NA 

0.19 
1^ 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0,25 
NA 
NA 

0.32 
NA 
NA 

019 
NA 
NA 

0.27 
1^ 
NA 

0.26 
NA 
NA 

0.19 
NA 
NA 

0.31 
NA 
NA 

0.17 
NA 
NA 

0.17 


Mal- 
practice 
RVUs 


0.03 
0.09 
0.16 
0.04 
012 
0.08 
0.02 
0.06 
0.09 
003 
0.06 
009 
0.02 
0.07 
0.12 
0.03 
0.09 
0.15 
0.04 
0.11 
0.21 
0.09 
0.12 
0.05 
0.01 
0.04 
0.03 
0.01 
0.02 
0.00 
0.02 
0.00 
0.00 
0.01 
0.00 
0.06 
0.02 
0.04 
0.16 
0.02 
0.14 
0.12 
0.03 
0.09 
0.17 
0.03 
0.14 
0.17 
0.03 
0.14 
0.18 
0.04 
0.14 
0.14 
0.02 
0.12 
0.17 
0.03 
0.14 
0.15 
0.03 
0.12 
0.16 
0.02 
0.14 
0.31 
0.04 
0.27 
0.11 
0.02 
0.09 
0.11 
0.02 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.96 
1.69 
3.83 
1.27 
2.56 
1.95 
065 
1.30 
2.26 
0.96 
1.30 
2.17 
0.69 
1.48 
2.67 
0.96 
1.71 
3.61 
1.38 
2.23 
5.37 
2.82 
255 
1  18 
0.44 
074 
0.69 
0.28 
0.41 
0.00 
0.51 
000 
0.00 
0.29 
0.00 
1.37 
0.59 
0.78 
3.88 
0.75 
3.13 
2.73 
0.97 
1.76 
4.11 
0.98 
3.13 
4.11 
098 
3.13 
439 
1.26 
3.13 
336 
0.75 
2.61 
4.19 
1.06 
3.13 
3.66 
1.05 
2.61 
3.88 
0.75 
313 
7.29 
1.23 
6.06 
237 
0.68 
1.69 
2.62 
0.68 


Fully  im- 
plement- 
ed facility 
total 


0.96 
NA 
NA 

1.27 
NA 
NA 

0.65 
NA 
NA 

0.96 
NA 
NA 

0.69 
NA 
NA 

0.96 
NA 
NA 

1.38 
NA 
NA 

2.82 
NA 
NA 

0.44 
NA 
NA 

0.28 
NA 

0.00 

0.51 

0.00 

0.00 

0.29 

0.00 
NA 

0.59 
NA 
NA 

0.75 
NA 
NA 

0.97 
NA 
NA 

0.98 
NA 
NA 

0.98 
NA 
NA 

1.26 
NA 
NA 

0.75 
NA 
NA 

1.06 
NA 
NA 

1.05 
NA 
NA 

0.75 
NA 
NA 

1.23 
NA 
NA 

0.68 
NA 
NA 

0.68 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

2ZZ 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


MOD 


74410 

74415 

74415 

74415 

74420 

74420 

74420 

74425 

74425 

74425 

74430 

74430 

74430 

74440 

74440 

74440 

74445 

74445 

74445 

74450 

74450 

74450 

74455 

74455 

74455 

74470 

74470 

74470 

74475 

74475 

74475 

74480 

74480 

74480 

74485 

74485 

74485 

74710 

74710 

74710 

74740 

74740 

74740 

74742 

74742 

74742 

74775 

74775 

74775 

75552 

75552 

75552 

75553 

75553 

75553 

75554 

75554 

75554 

75555 

75555 

75555 

75556 

75600 

75600 

75600 

75605 

75605 

75605 

75625 

75625 

75625 

75630 

75630 


Status 


TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

N 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

Description 


Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  : 

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrast  x-ray,  bladder 

Contrast  x-ray,  bladder 

Contrast  x-ray,  bladder 

X-ray.  male  genital  tract  

X-ray,  male  genital  tract  

X-ray,  male  genital  tract 

X-ray  exam  of  penis  

X-ray  exam  of  penis  

X-ray  exam  of  penis 

X-ray,  urethra/bladder  

X-ray,  urettira/bladder  

X-ray,  uretfira/bladder  

X-ray,  urettira/bladder  

X-ray,  urettira/bladder  

X-ray,  urethra/bladder  

X-ray  exam  of  kidney  lesion  ... 
X-ray  exam  of  kidr>ey  lesion  ... 
X-ray  exam  of  kidney  lesion  ... 

X-ray  control,  catfi  insert 

X-ray  control,  cath  insert  

X-ray  control,  catfi  insert  

X-ray  control,  catti  insert  

X-ray  control,  catfi  insert  

X-ray  control,  catti  insert  

X-ray  guide,  GU  dilation 

X-ray  guide,  GU  dilation 

X-ray  guide.  GU  dilatkxi  

X-ray  measurement  of  pelvis  . 
X-ray  measurement  of  pelvis  . 
X-ray  measurement  of  pelvis  . 

X-ray,  female  genital  tract  

X-ray,  female  genital  tract  

X-ray,  female  genital  tract 

X-ray.  falk)pian  tube  

X-ray.  falk)pian  tube  , 

X-ray,  falk)i}ian  tutie  

X-ray  exam  of  penneum 

X-ray  exam  of  perineum 

X-ray  exam  of  perineum 

Heart  mri  for  morpfi  w/o  dye  . 
Heart  mri  for  morpfi  w/o  dye  . 
Heart  mri  for  morph  w/o  dye  . 
Heart  mri  for  nrwrph  w/dye  .... 
Heart  mri  for  morpfi  w/dye  .... 
Heart  mri  for  morpfi  w/dye  .... 

Cardiac  MRI/tunctk)n 

Cardiac  MRI/function 

Cardiac  MRI/function 

Cardiac  MRI/limited  study  

Cardiac  MRI/limited  study  

Cardiac  MRI/limited  study  

Cardiac  MRI/ftew  mapping  .  . 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 
Contreist  x-ray  exam  of  aorta 
Contrast  x-ray  exam  of  aorta 

X-ray  aorta,  leg  arteries  

X-ray  aorta,  leg  arteries  


Ptiysician 

worfc 

RVUs  3 

Fully  im- 

ptement- 

edTKMt- 

fadlity  PE 

RVUs 

Fully  im- 
pternent-   ! 
ed  facility 
PE  RVUs  i 

Mal- 
practk;e 
RVUs     ' 

Fully  im-    \ 
plement- 
ed  non- 
facility 
total 

Fully  im- 

ptement- 

ed  facility 

total 

I 

Gtobal 

0.00 

1.85 

NA 

0.09 

1.94 

NA 

XXX 

0.49 

2.18 

NA. 

0.12 

2.79 

NA 

XXX 

0.49 

0.17 

0.17 

0.02 

0.68 

068 

XXX 

0.00 

2.01 

NA 

0.10 

2.11 

NA 

XXX 

0.36 

2.62 

NA 

0.14 

312 

NA 

XXX 

0.36 

0.13 

013 

0.02 

0.51 

051 

XXX 

0.00 

2.49 

NA 

012 

261 

NA 

XXX 

0.36 

1.37 

NA 

0.08 

181 

NA 

XXX 

0.36 

013 

0.13 

0.02 

0.51 

0.51 

XXX 

0.00 

1.24 

NA 

0.06 

1.30 

NA 

XXX 

032 

1.11 

.NA 

0.07 

1.50 

NA 

XXX 

0.32 

0,11 

0.11 

0.02 

0.45' 

0  45 

XXX 

000 

1.00 

NA 

0.05 

105 

NA 

XXX 

0.38 

1.20 

NA 

0.07 

1.65  i 

NA 

XXX 

0.38 

0.13 

0.13 

0.02 

0.53  1 

0.53 

XXX 

0.00 

1.07 

NA 

0.06 

1  12 

NA 

XXX 

1.14 

1.46 

NA 

0.10 

2.70 

NA 

XXX 

1.14 

0.39 

0.39 

005 

158 

1.58 

XXX 

0.00 

1.07 

NA 

0.05 

112 

NA 

XXX 

0.33 

1.51 

NA 

0.09 

1.93 

NA 

XXX 

0.33 

0.12 

0.12 

0.02  1 

0.47 

047 

XXX 

000 

1.39 

NA 

0.07 

146 

NA 

XXX 

0.33 

1.61 

NA 

0.10 

204 

NA 

XXX 

0.33 

0.11 

0.11 

0.02 

0.46 

0.46 

XXX 

0.00 

1.50 

NA 

0.08 

1  58 

NA 

XXX 

0.54 

1.37 

NA 

0.08 

199 

NA 

XXX 

0.54 

0.19 

019 

002 

075 

0.75 

XXX 

0.00 

118 

NA 

0.06 

124 

NA 

XXX 

0.54 

4.06 

NA 

0.20 

480 

NA 

XXX 

0.54 

0.19 

0.19 

0.02 

075 

0.75 

XXX 

0.00 

3.87 

NA 

0.18 

405 

NA 

XXX 

0.54 

4.06 

NA 

020 

480 

NA 

XXX 

0.54 

0.19 

0.19 

002 

075 

075 

XXX 

0.00 

3.87 

NA 

0.18 

4.05 

NA 

XXX 

0.54 

3.18 

NA 

0.17 

3.89 

NA 

XXX 

0.54 

0.19 

0.19 

0.03 

076 

076 

XXX 

0.00 

2.99 

NA 

014 

313 

NA 

XXX 

0.34 

1.12 

NA 

0.07 

153 

UA 

XXX 

0.34 

0.12 

0.12 

0.02 

048 

048 

XXX 

0.00 

1.00 

NA 

0.05 

1.05 

NA 

XXX 

0.38 

1.37 

NA 

0.08 

183 

NA 

XXX 

0.38 

013 

0.13 

0.02 

053 

053 

XXX 

0.00 

1.24 

NA 

0.06 

1.30 

NA 

XXX 

0.61 

3.23 

NA 

0.16 

4  00 

NA 

XXX 

0.61 

0.24 

0.24 

002 

0.87 

0.87 

1            XXX 

0.00 

299 

NA 

0.14 

3.13 

NA 

1            XXX 

0.62 

1.62 

NA 

0.10 

234 

NA 

XXX 

0.62 

0.23 

0.23 

0.03 

088 

088 

I           XXX 

0.00 

1.39 

NA 

007 

146 

NA 

f            XXX 

1.60 

11.20 

NA 

0.56 

13.36 

1              NA 

XXX 

1.60 

0.56 

056 

0.07 

223 

223 

XXX 

000 

10.64 

NA 

0.49 

11  13 

1              NA 

XXX 

2.00 

11.35 

NA 

0.58 

13  93 

NA 

1            XXX 

2.00 

0.71 

1           0.71 

0.09 

280 

2.80 

XXX 

000 

10.64 

NA 

0.49 

11.13 

NA 

XXX 

183 

11.33 

NA 

0.56 

13  72 

NA 

XXX 

1.83 

069 

069 

0.07 

2  59 

259 

XXX 

0.00 

10.64 

NA 

0.49 

11.13 

NA 

XXX 

1.74 

.  11.32 

NA 

0.56 

13.62 

NA 

1            XXX 

174 

0.68 

0.68 

007 

2  49 

249 

XXX 

0.00 

10.64 

NA 

0.49 

1          11.13 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

000 

XXX 

0.49 

12.16 

NA 

0.56 

1321 

NA 

XXX 

0.49 

0.20 

0.20 

0.02 

071 

071 

XXX 

0.00 

1196 

NA 

0.54 

1250 

NA 

t            XXX 

1.14 

12.39 

NA 

0.59 

1412 

NA 

1            XXX 

1.14 

0.43 

0.43 

0.05 

1.62 

1.62 

XXX 

0.00 

11.96 

NA 

0.54 

1250 

NA 

I            XXX 

1.14 

1237 

NA 

0.59 

1410 

NA 

;       XXX 

1.14 

0.41 

041 

0.05 

160 

160 

XXX 

0.00 

11.96 

NA 

054 

1250 

NA 

1            XXX 

179 

13.14 

NA 

0.65 

15  58 

[              NA 

.            XXX 

1.79 

0.67 

0.67 

0.06 

!        2.54 

!           2.54 

1            XXX 

'  CPT  codes  and  descriptions  onty  are  copynght  2001  American  Medical  Associalion.  All  HigWs  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1 99«  American  Dental  Association  All  rigMs  reserved 
^  -(Indicates  RVUs  are  not  used  for  Medicare  payment. 


'  CPT  codes  and  descriptions  only  are  copynght  2001  Amencan  Medical  Association.  All  Rights  Reserved.  Appleabte  FARS/DFARS  Apply 
'  Copyright  1 994  American  Dental  Association.  AH  nghls  resen/ed 
^f-lndicates  RVUs  are  not  used  for  Medicare  payment. 
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CPTV 
HCPCS2 


MOO        Status 


75630 
75635 
75635 
75635 
75650 
75650 
75650 
75658 
75658 
75658 
75660 
75660 
75660 
75662 
75662 
75662 
75665 
75665 
75665 
75671 
75671 
75671 
75676 
75676 
75676 
75680 
75680 
75680 
75685 
75685 
75685 
75705 
75705 
75705 
75710 
75710 
75710 
75716 
75716 
75716 
75722 
75722 
75722 
75724 
75724 
75724 
75726 
75726 
75726 
75731 
75731 
75731 
75733 
75733 
75733 
75736 
75736 
75736 
75741 
75741 
75741 
75743 
75743 
75743 
75746 
75746 
75746 
75756 
75756 
75756 
75774 
75774 
75774 


TC 


26 

A             ' 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A             i 

TC 

A           ! 

26 
TC 


26 

TC 


26 
TC 


!26 
!tc 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
I  A 

IJ 

lA 
!  A 
!A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
I  A 

\i 

I  A 
I  A 


Descriptionr 


X-ray  aorta,  leg  arteries  

Ct  angio  abdominal  arteries 

Ct  angK)  abdominal  arteries 

Ct  anglo  abdominal  artenes 
'  Artery  x-rays,  head  &  necit  . 

Artery  x-rays,  head  &  neck  . 
I  Artery  x-rays,  head  &  neck  . 

i  Artery  x-rays,  arm 

i  Artery  x-rays,  arm 

I  Artery  x-rays,  arm 

!  Artery  x-rays,  head  &  r>eck  . 
1  Artery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck  . 

Artery  x-rays,  head  &  neck  . 

Artery  x-rays,  head  &  neck  . 

Artery  x-rays,  head  &  neck  . 
'  Artery  x-rays,  head  &  neck  . 

Artery  x-rays,  head  &  neck  . 
\  Artery  x-rays,  head  &  neck  . 
i  Artery  x-rays,  head  &  neck  . 
'  Artery  x-rays,  head  &  neck  . 

Artery  x-rays,  head  &  neck  . 

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-^ys.  neck  

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  spine  

Artery  x-rays,  spine    

Artery  x-rays,  spine  

Artery  x-ray^.  spine  

Artery  x-rays  spine  

Artery  x-rays,  spine  

Artery  x-rays,  armleg 

Artery  x-rays,  arm/leg  

Artery  x-rays.  amn/Ieg 

Artery  x-rays,  arms/legs  

Artery  x-rays  arms^iegs  

Artery  x-rays,  arms/legs  

Artery  x-rays,  kidney  

Artery  x-rays,  kidney  

Artery  x-rays,  kidney  

Artery  x-rays,  kidneys 

Artery  x-rays,  kidneys 

Artery  x-rays,  kidneys 

Artery  x-rays,  abdomen 

Artery  x-rays,  atxlomen  

Artery  x-rays,  abdomen  

Artery  x-rays  adrenal  gland 

Artery  x-rays,  adrenal  gland 

Artery  x-rays,  adrenal  gland 

Artery  x-rays  adrenals   

Artery  x-rays,  adrenals  

Artery  x-rays,  adrenals  

Artery  x-rays,  pelvis 

Artery  x-rays,  pelvis 

Artery  x-rays,  petvis 

Artery  x-rays,  lung  

Artery  x-rays,  lung  


lung 
lungs 
lungs 
lungs 
lung  .. 


Artery  x-rays. 
Artery  x-rays. 
Artery  x-rays. 
Artery  x-rays. 
Artery  x-rays. 
Artery  x-rays,  lung 
Artery  x-rays,  lung 

Artery  x-rays,  chest  

Artery  x-rays,  chest  

Artery  x-rays,  chest  

Artery  x-ray  each  vessel 
Artery  x-ray,  each  vessel 
Artery  x-ray,  each  vessel 


Physkaan 

work 

RVUs  3 


0.00 
2.40 
2.40 
0.00 
1.49 
1.49 
0.00 
1.31 
1.31 
0.00 
1.31 
1.31 
0.00 
1.66 
1.66 
000 
1.31 
1.31 
0.00 
1.66 
1.66 
0.00 
1.31 
131 
0.00 
1.66 
1.66 
0.00 
1.31 
1.31 
0.00 
2.18 
2.18 
0,00 
1,14 
1,14 
0.00 
1.31 
1.31 
0.00 
1.14 
1,14 
0.00 
1.49 
1.49 
000 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
1.31 
1.31 
0.00 
1.14 
1.14 
0.00 
1.31 
1.31 
0.00 
1.66 
1.66 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
000 
036 
0.36 
000 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


12.47 

9.02 

0.96 

8.06 
12.49 

0.53 
11.96 
12.44 

0.48 
11.96 
12.44 

0.48 
11.96 
12.60 

0.64 
11.96 
12.43 

0.47 
11.96 
12.55 

0.59 
11.96 
12.43 

0.47 
11.96 
12.55 

0.59 
11.96 
12.43 

0.47 
11.96 
12.75 

0.79 
11.96 
12.38 

0.42 
11.96 
12.43 

0.47 
11.96 
12.39 

0.43 
11.96 
12.56 

0.60 
11.96 
12.36 

040 
11.96 
12.36 

0.40 
11.96 
12.43 

0.47 
11.96 
12.37 

0.41 
11.96 
12.42 

0.46 
11.96 
12.54 

0.58 
11.96 
12.36 

0.40 
11.96 
12.44 

048 
11.96 
12.09 

0.13  ! 
11.96 


Mal- 

practk:e 

RVUs 


NA 
1^ 

0.96 
NA 
NA 

0.53 
NA 
NA 

0.48 
NA 
NA 

0.48 
NA 
NA 

0.64 
NA 
NA 

0.47 
NA 
NA 

0.59 
NA 
NA 

0.47 
NA 
NA 

0.59 
NA 
NA 

0.47  I 
NA 
NA 

0.79 
NA 
NA 

042 
NA  I 
NA  ! 

0.47 
NA 
NA 

043 
NA 
NA 

0.60 
NA 
NA 

0.40 
NA 
NA 

040 
NA 
NA 

047 
NA 
NA 

0.41 
NA 
NA 

0.46 
NA 
NA 

0.58 
NA 
NA 

0.40 
NA 
NA 

0.48  I 
NA 
NA 

0.13  I 
NA  I 


0.57 
0.41 
0.09 
0.32 
0.61 
0.07 
0.54 
0.60 
0.06 
0.54 
0.60 
0.06 
0.54 
062 
0.08 
0.54 
0.61 
0.07 
0.54 
062 
0.08 
0.54 
0.61 
0.07 
054 
0.62 
0.08 
0.54 
0.60 
0.06 
054 
0.65 
0.11 
0.54 
0.60 
0.06 
0.54 
0.60 
0.06 
0.54 
0.59 
0.05 
0.54 
0.59 
0.05 
0.54 
0.59 
0.05 
0.54 
0.59 
0.05 
0.54 
0.60 
0.06 
0.54 
059 
0.05 
0.54 
0.60 
0.06 
0.54 
0.61 
0.07 
0.54 
059 
0.05 
0.54 
058 
-004 
0.54 
0.56 
0.02 
0.54 


Fully  im- 
plement- 
ed non- 
facility 
total 


T 


Fully  im- 
plement- 
ed facility 
total 


13.04  I 
11.83  I 

3.45  i 

8  38  I 
14.59 

2.09 
12.50 
14.35 

1.85 
12.50 
14.35 

1.85 
12.50 
14.88 

2.38 
12.50 
14.35 

1.85 
12.50 
14.83 

233 
12.50 
14.35  I 

1.85  I 
12.50  i 
14.83 

2.33 
12.50 
14.34  i 

1  84  ; 
12,50  '' 
15.58  i 

3.08  ! 
12.50  ! 
14.12  i 

162 
12  50  i 
14.34  I 

1.84  I 
12.50  : 
14.12  I 

1.62  I 
12  50  ; 
14.64  I 

2  14  ; 
12.50 
14.09  I 

1.59  ' 
12.50  I 
14  09  I 

1.59  I 
12.50 
14  34  I 

1.84  i 
12.50 
14  10  ! 

1.60  ! 
12.50  I 
14  33  ; 

183 
12.50  ] 
1481  i 

2.31  I 
12.50 
14.09 

1.59 
12.50  1 
14.16  I 

1.66  ! 
12.50  ; 
13.01  I 

0.51  I 
12.50  ! 


NA 
NA 

345 
NA 
NA 

2.09 
NA 
NA 

1.85 
NA 
NA 

185 
NA 
NA 

238 
NA 
NA 

1.85 
NA 
NA 

2.33 
NA 
NA 

1.85 
NA 
NA 

233 
NA 
NA 

1.84 
NA 
NA 

3.08 
NA 
NA 

1.62 
NA 
NA 

1.84 
NA 
NA 

1,62 
NA 
NA 

2,14 
NA 
NA 

1,59 
NA 
NA  > 

1,59 
NA 
NA 

1,84 
NA 
NA 

1,60 
NA 
NA 

1,83 
NA 
NA 

2,31 
NA 
NA 

1.59 
NA 
NA 

166 
NA 
NA 

0.51 
NA 


Gk)bal 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 


MOD 


75790 

75790 

75790 

75801 

75801 

75801 

75803 

75803 

75803 

75805 

75805 

75805 

75807 

75807 

75807 

75809 

75809 

75809 

75810 

75810 

75810 

75820 

75820 

75820 

75822 

75822 

75822 

75825 

75825 

75825 

75827 

75827 

75827 

75831 

75831 

75831 

75833 

75833 

75833 

75840 

75840 

75840 

75842 

75842 

75842 

75860 

75860 

75860 

75870 

75870 

75870 

75872 

75872 

75872 

75880 

75880 

75880 

75885 

75885 

75885 

75887 

75887 

75887 

75889 

75889 

75889 

75891 

75891 

75891 

75893 

75893 

75893 

75894 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Visualize  A-V  shunt  

Visualize  A-V  shunt 

Visualize  A-V  shunt 

Lymph  vessel  x-ray,  amVleg  .... 
Lymph  vessel  x-ray,  arm/leg  .... 
Lymph  vessel  x-ray,  arm/leg  .... 
Lymph  vessel  x-ray, arms/legs  .. 
Lymph  vessel  x-ray .anns/tegs  .. 
Lymph  vessel  x-ray,arms/legs  .. 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk , 

Lymph  vessel  x-ray,  tnink 

Nonvascular  shunt,  x-ray  

Nonvascular  shunt,  x-ray  

Nonvascular  shunt,  x-ray  

Vein  x-ray,  spleeft/liver 

Vein  x-ray,  spleen/liver 

Vein  x-ray,  sptoen/liver 

Vein  x-ray,  arm/leg 

Vein  x-ray,  arrfVleg 

Vein  x-ray.  amVJeg  

Vein  x-ray,  arms/legs  

Vein  x-ray,  anms/legs  

Vein  x-ray,  arms/legs  

Vein  x-ray,  trunk  

Vein  x-ray,  trunk 

Vein  x-ray,  trunk  

Vein  x-ray,  chest  

Vein  x-ray,  chest  

Vein  x-ray,  chest  

Vein  x-ray,  kkJney 

Vein  x'ray,  kklney  ....'. 

Vein  x-ray.  kklney 

Vein  x-ray,  kklneys 

Vein  x-ray,  kklneys 

Vein  x-ray,  kklneys 

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  gland  

Vein  x-ray,  adrenal  glands  

Vein  x-ray,  adrenal  glartds  

Vein  x-ray,  adrenal  glands  

Vein  x-ray,  neck  

Vein  x-ray.  neck  

Vein  x-ray,  neck  

Vein  x-ray,  skull 

Vein  x-ray.  skull  

Vein  x-ray.  skull 

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  skull 

Vein  x-ray,  eye  socket 

Vein  x-ray,  eye  socket 

Vein  x-ray,  eye  socket 

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray.  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray.  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Venous  sampling  by  catheter  . 
Venous  sampling  by  cattieter . 
Venous  sampling  by  catheter  . 
X-rays,  trar«cath  therapy  


Physician 

work 

RVUs' 


Fully  im- 


ednon- 

fadMyPE 

RVUs 


1.84 

1.84 

0.00 

0.81 

0.81 

0.00 

1.17 

1.17 

0.00 

0.81 

0.81 

0.00 

1.17 

1.17 

0.00 

0.47 

0.47 

0.00 

1.14 

1.14 

0.00 

0.70 

0.70 

0.00 

1.06 

1.06 

0.00 

1.14 

1.14 

000 

1.14 

1.14 

000 

1,14 

1.14 

0.00 

1.49 

1.49 

0.00 

1.14 

1.14 

0.00 

1.49 

1.49 

0.00 

1.14 

1.14 

0.00 

1,14 

1,14 

0.00 

1.14 

1.14 

0.00 

0.70 

0.70 

0.00 

1.44 

1.44 

0.00 

1.44 

1.44 

000 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

0.54 

0.54 

0.00 

1.31 


FuNy  im- 


ed  facility 
PE  RVUs 


1.93 

0.64 

1.29 

5.42 

0.28 

5.14 

5.55 

0.41 

5.14 

6.08 

0.29 

5.79 

6.20 

0.41 

5.79 

0.91 

0.17 

0.74 

12.36 

040 

11.96 

1.15 

0.25 

0.90 

1.77 

0.37 

1.40 

12.36 

0.40 

11.96 

12.36 

0.40 

11.96 

12.36 

0.40 

11.96 

12.49 

0.53 

11.96 

12.38 

0.42 
11.96 
12.48 

0.52 
11.96 
12.39 

0.43 
11.96 
12.38 

0.42 
11.96 
12.36 

0.40 
11.96 

1.17 

0.27 

0.90 
12.46 

0.50 
11.96 
12.46 

0.50 
11.96 
12.36 

0.40 
11.96 
12.36 

0.40 
11.96 
12.15 

0.19 
11.96 
23.38 


Mal- 

practKe 

RVUs 


NA 
0.64 

NA 

NA 
0.28 

NA 

NA 
0.41 

NA 

NA 
029 

NA 

NA 
0.41 

NA 

NA 
0.17 

NA 
NA 

040 
NA 
NA 

0.25 
NA 
NA 

0.37 
NA 
NA 

0.40 
NA 
NA 

0.40 
NA 
NA 

040 
NA 
NA 

0.53 
NA 
NA 

0.42 
NA 
NA 

0.52 
NA 
NA 

0.43 
NA 
NA 

0.42 
NA 
NA 

0.40 
NA 
NA 

0.27 
NA 
I4A 

050 
NA 
NA 

0.50 
NA 
NA 

0.40 
NA 
NA 

0.40 
NA 
NA 

019 
NA 
NA 


Fulty  im- 
plement- 
ed non- 
facility 
total 


T 


0.16 

0.09 

0.07 

0.29 

0.05 

0.24 

0.29 

0.05 

0.24 

0.31 

0.04 

0.27 

0.32 

0.05 

0.27 

0.06 

0.02 

0.04 

0.60 

0.06 

0.54 

0.08 

0.03 

0.05 

0.12 

0.06 

0.07 

0.60 

006 

0.54 

0.59 

0.05 

0.54 

0.59 

005 

0,54 

0.61 

0.07 

054 

0.61 

0.07 

0.54 

061 

0.07 

0.54 

060 

0.06 

0.54 

0.60 

0.06 

0.54 

0.59 

0.05 

0.54 

0.08 

0.03 

0.05 

0.60 

006 

0.54 

0.60 

0.06 

0.54 

0.58 

0.05 

0.54 

0.58 

0.05 

0.54 

0.56 

0.02 

0.54 

1.12 


Fulty  im- 

plernent- 

ed  facility 

total 


Gk)t>al 


393 
2.57 
1.36 
6.52 
1.14 
538 
7.01 
1.63 
5.38 
7.20 
1.14 
6.06 
769 
163 
6.06 
1.44 
066 
0.78 
14.10 
160 
12.50 
1.93 
098 
095 
295 
1.48 
147 
14.10 
160 
12.50 
14  09 
1.59 
12.50 
14.09 
1.59 
12.50 
14.59 
2.09 
12.50 
14.13 
1.63 
12.50 
14.58 
2.08 
1250 
1413 
1.63 
1250 
14.12 
1.62 
12.50 
14.09 
159 
12.50 
1.95 
100 
0.95 
14.50 
2.00 
12.50 
1450 
200 
1250 
14.09 
1.59 
1250 
14.09 
1.59 
1250 
13.25 
075 
1250 
2581 


NA 
2.57 
NA 
NA 
1.14 
NA 
NA 
163 
NA 
NA 
1.14 
NA 
NA 
163 
NA 
NA 
066 
NA 
NA 
1.60 
NA 
NA 
096 
NA 
NA 
1.48 
NA 
NA 
1.60 
NA 
NA 
1.59 
NA 
NA 
159 
NA 
NA 
2.09 
t4A 
NA 
163 
NA 
NA 
208 
NA 
NA 
163 
NA 
NA 
1.62 
NA 
NA 

i.se 

NA 
NA 

1.00 
NA 
NA 

2.00 
NA 
NA 

2.00 
NA 
NA 

1  59 
NA 
NA 

1.58 
NA 
I4A 

0.75 
NA 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codes  and  descnptioos  only  ar«  copyright  2001  American  Medical  Association.  All  R«ghts  Reserved  Applcable  FARS/DFARS  Apply. 
'Copyngm  1994  Amencan  Dental  As«ociation  All  rights  reserved 
'  *lndcates  RVUs  are  not  used  for  Medicare  payment 


'CPT  codes  and  desc^jlions  only  ere  copyright  2001  Amencen  Medcal  Assooation.  All  Rights  Re«en>ed. 
'Copyright  1994  Amencan  Denial  Association  All  rights  resened. 
J  ♦Indicates  RVUs  are  not  used  tor  MedKire  payment. 


Applicable  FARSDFARS  Apply. 
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CPTV 
HCPCS* 


It^OO       Status 


26 


Description 


X-rays,  transcath  therapy 

X-rays,  transcatti  ttierapy 

X-rays,  transcath  therapy 

X-rays,  transcath  thereipy  

X-rays,  transcath  therapy  

Follow-up  angiography  

Follow-up  angiography  

Follow-up  angiography  

Arterial  catheter  exctiange  

Arterial  catheter  exchange  

Arterial  catheter  exchange  

X-ray  placement,  vein  filter  

X-ray  placement,  vein  filter  

X-ray  placement,  vein  filter  

Intravascular  us  

Intravascular  us  

Intravascular  us  

Intravascular  us  add-on 

Intravascular  us  add-on 

Intravascular  us  add-on 

Endovasc  repair  atxjom  aorta  . 
Endovasc  repair  atxJom  aorta  . 
Endovasc  repair  atxJom  aorta  . 
AtxJom  aneurysm  endovas  rpr 
Abdom  aneurysm  endovas  rpr 
Abdom  aneurysm  endovas  rpr 

Transcatheter  intro,  stent  

Transcatheter  mtro,  stent  , 

Transcatheter  intro.  stent  

Retrieval,  broken  catheter 

Retrieval,  broken  catheter  

Retrieval,  broken  catheter  

Repair  arterial  blockage  

Repair  arterial  bkxkage  

Repair  arterial  blockage  

Repair  artery  blockage,  each  . 
Repair  artery  blockage,  each  ., 
Repair  artery  blockage,  each  ... 

Repair  artenal  bkxkage  

Repair  artenal  blockage  

Repair  artenal  blockage  

Repair  artery  blockage,  each  . 
Repair  artery  blockage,  each  .. 
Repair  artery  blockage,  each  ... 

Vascular  biopsy  

Vascular  biopsy 

Vascular  biopsy  

Repair  venous  bkxkage 

Repair  venous  bkxrkage 

Repair  venous  bkx:kage 

Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  bile  duct  .. 
Contrast  xray  exam  bile  duct    . 
Contrast  xray  exam  bile  duct    . 
Xray  control  catheter  change    . 
Xray  control  catt>eter  change    . 
Xray  control  catheter  change 
Abscess  drainage  under  x-ray 
Absoess  drainage  under  x-ray 
At>soess  drainage  under  x-ray 

Atherectomy,  x-ray  exam  

Attierectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Attierectomy,  x-ray  exam  

Attierectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  


Physician 

work 

RVUs  3 


1.31 
0.00 
1.31 
1.31 
0.00 
1.6S 
1.66 
0.00 
0.49 
0.49 
0.00 
0.54 
0.54 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 

+0.00 
4.50 
0.00 

+0.00 
1.36 
0.00 
0.82 
0.82 
0.00 
4.25 
4.25 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.31 
1.31 
0.00 
0.36 
0.36 
0.00 
0.83 
0.83 
0.00 
0.54 
0.54 
0.00 
1.44 
1.44 
0.00 
1.44 
1.44 
0.00 
0:72 
0.72 
0.00 
1.19 
1.19 
0.00 
0.54 
0.54 
0.00 
0.36 
0.36 
0.00 
1.31 
1.31 
0.00 
1.31 
1.31 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


0.46 

22.92 

20.42 
0.48 

19.94 
1.60 
0.60 
1.00 

20.09 
0.17 

19.92 

12.15 
0.19 

11.96 
4.48 
0.15 
4.33 
2.32 
0.14 
2.18 
0.00 
1.80 
0.00 
0.00 
0.54 
0.00 

14.45 
0.30 

14.15 

11.46 
1.49 
9.97 

15.15 
0.20 

14.95 
8.10 
0.13 
7.97 

15.45 
0.50 

14.95 
8.11 
0.14 
7.97 

11.26 
0.30 

10.96 

15.14 
0.19 

14  95 
5.64 
0.50 
5.14 
6.29 
0.50 
5.79 
2.10 
0.25 
1.85 
3.41 
0.42 
2.99 

15,15 
0.20 

14.95 
8.11 
0.14 
7.97 

15.45 
0.50 

14.95 

15.42 
0.47 


Fully  im- 
ptecTient- 
ed  facility 
PE  RVUs 


0.46 
NA 
NA 

0.48 
NA 
HA 

0.60 
NA 
NA 

0.17 
NA 
NA 

0.19 
NA 
NA 

0.15 
NA 
NA 

0.14 
NA 

0.00 

180 

0.00 

0.00 

0.54 

000 
NA 

0.30 
NA 
NA 

1.49 
NA 
NA 

020 
NA 
NA 

0.13 
NA 
NA 

0.50 
NA 
NA 

0.14 
NA 
NA 

0.30 
NA 
NA 

0,19 
NA 
NA 

0,50 
NA 
NA 

050 
NA 
NA 

0.25 
NA 
NA 

0.42 
NA 
NA 

020 
NA 
NA 

0.14 
NA 
NA 

0.50 
NA 
NA 

0.47 


Mal- 

practKe 

RVUs 


0.07 
1.05 
0.97 
0.06 
0.91 
0.12 
0.07 
0.05 
0.94 
0.02 
0.92 
0.57 
0.03 
0.54 
0.23 
0.03 
0.20 
0.14 
003 
0.11 
0.00 
0,68 
0.00 
0.00 
0.68 
0.00 
0.68 
0.04 
0.64 
0.64 
0.18 
0.46 
0.72 
0.03 
0.69 
0.38 
0.02 
0.36 
075 
0.06 
0.69 
0.37 
0.01 
0.36 
0.54 
0,04 
0.50 
0.71 
002 
0.69 
0,30 
0.06 
0.24 
0.33 
006 
0.27 
0.12 
0.03 
0.09 
0.19 
0.05 
014 
0.71 
0.02 
0.69 
0.37 
0,01 
0.36 
0.75 
0,06 
069 
0.75 
0,06 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 

plenwnt- 

ed  facility 

total 


1.84 

23.97 

22.70 

1.85 

20.85 

3.37 

232 

1.05 

21.52 

0.68 

20.84 

13.26 

0.76 

12.50 

5.11 

0.58 

4.53 

2.86 

0.57 

2.29 

0.00 

6.98 

0.00 

0.00 

2.58 

0.00 

15.95 

1.16 

14.79 

16.35 

5.92 

10.43 

16.41 

0.77 

15,64 

8.84 

0.51 

8.33 

17.51 

1,87 

15.64 

8.84 

0.51  ' 

8.33  I 

12.63  j 
1.17  ! 

11,46  i 

16.39  ' 

0.75 ; 

15.64 
7.38  ' 
2.00  j 
5.38  I 
8  06  i 
2.00  i 
6.06 
2.94 
1.00  ' 

1.94 : 

4.79  I 
1.66  I 
3  13  ' 

16.40  ' 
0.76  1 

15.64 

8.84  : 

0.51 

8.33  { 
17.51 

1.87  ! 

15.64  I 

17.48 : 

1.84  ! 


1.84 
NA 
NA 

1.85 
NA 
NA 

2.32 
NA 
NA 

0.68 
NA 
NA 

0.76 
NA 
NA 

0.58 
NA 
NA 

0.57 
NA 

0.00 

6.98 

0.00 

0.00  I 

2.58 

0.00 
NA 

1.16 
NA 
NA 

592 
NA 
NA 

0.77 
NA 
NA 

0.51 
NA 
NA 

1,87 
NA 
NA 

0.51 
NA 
NA 

1.17 
NA 
NA 

0.75 
NA 
NA 

2.00 
NA 
NA 

2.00 
NA 
NA 

1,00 
NA 
NA 

1,66 
NA 
NA 

0.76 
NA 
NA 

051 
NA 
NA 

1.87 
NA 
NA 

1.84 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
2ZZ 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


MOO 


75995 

75996 

75996 

75996 

76000 

76000 

76000 

76001 

76001 

76001 

76003 

76003 

76003 

76005 

76005 

76005 

76006 

76010 

76010 

76010 

76012 

76012 

76012 

76013 

76013 

76013 

76020 

76020 

76020 

76040 

76040 

76040 

76061 

76061 

76061 

76062 

76062 

76062 

76065 

76065 

76065 

76066 

76066 

76066 

76070 

76070 

76070 

76075 

76075 

76075 

76076 

76076 

76076 

76078 

76078 

76078 

76080 

76080 

76080 

76085 

76085 

76085 

76086 

76086 

76086 

76088 

76088 

76088 

76090 

76090 

76090 

76091 

76091 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

I 

I 

I 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Atherectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Att>erectomy,  x-ray  exam  

Atherectomy,  x-ray  exam  

Fluoroscope  examination  

Fluoroscope  examination  

Fluoroscope  examination  

Fluoroscope  exam,  extensive  

Fluoroscope  exam,  extensive  

Fluoroscope  exam,  extensive  

Needle  localization  by  x-ray  

Needle  localization  by  x-ray  

Needle  localization  by  x-ray  

Fluorogukle  for  spine  inject 

Fluoroguide  for  spine  inject 

Fluorogukle  for  spir>e  inject 

X-ray  stress  view 

X-ray,  nose  to  rectum 

X-ray.  nose  to  rectum 

X-ray.  nose  to  rectum 

Percut  vertebroplasty  fluor  

Percut  vertebroplasty  fluor  

Percut  vertebroplasty  fluor  

Percut  vertebroplasty.  ct  

Percut  vertebroplasty,  ct  ., 

Percut  vertebroplasty,  ct  

X-rays  for  lx>ne  age  

X-rays  for  bone  age  

X-rays  for  tKMie  age  

X-rays.  tx>ne  evaluation  

X-rays.  tx>r>e  evaluation  

X-iays,  bone  evaluation  

X-rays,  bone  survey  

X-rays,  bone  sun^y  

X-rays,  bone  sunrey 

X-rays,  bone  survey  

X-rays,  bor>e  survey  

X-rays,  bone  sunrey  

X-rays,  bone  evaluation  

X-rays,  bone  evaluation  _ 

X-rays,  bone  evaluation  

Joint  survey,  single  view  

Joint  sun/ey,  single  view  

Joint  survey,  single  view  

CT  scan,  bone  density  study  .... 

CT  scan,  bone  density  study  

CT  scan,  bone  density  study  .... 

Us  exam,  abdom,  limited  

Us  exam,  abdom,  limited  

Us  exam,  abdom,  limited  

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

Dual  energy  x-ray  study  

RadKtgraphk;  absorptiometry  .... 

Radwgrsiphk:  absorptiometry  .... 

Radiographs  absorptiometry  .... 

X-ray  exam  of  fistula  

X-ray  exam  of  fistula  

X-ray  exam  of  fistula  

Computer  mammogram  add-on 

Computer  mammogram  add-on 

Computer  nwmmogram  add-on 

X-ray  of  mammary  duct 

X-ray  of  nrammary  duct 

X-ray  of  mammary  duct 

X-ray  of  mammary  ducts 

X-ray  of  mammary  ducts 

X-ray  of  mammary  ducts 

Mammogram,  one  breast  

Mammogram,  one  l)reast  

Mammogram,  one  breast  

Mammogram,  both  breasts  

Mammogram,  both  breasts  


Ptiystcian 

work 

RVUs3 


ST.-   »^ 


0.00 
0.36 
036 
0.00 
017 
0.17 
0.00 
067 
0.67 
0.00 
0.54 
0.54 
0.00 
060 
0.60 
0.00 
0.41 
0.18 
0.18 
000 
+O00 
1.31 
0.00 
+O.00 
1.38 
0.00 
0.19 
0.19 
0.00 
0.27 
0.27 
0.00 
0.45 
045 
0.00 
0.54 
0.54 
0.00 
0.70 
0.70 
0.00 
0.31 
0.31 
0.00 
♦0.25 
+0.25 
+0.00 
0.30 
0.30 
0.00 
0.22 
0.22 
0.00 
0.20 
0.20 
0.00 
0.54 
0.54 
0.00 
0.06 
0.06 
0.00 
0.36 
0.36 
0.00 
0.45 
0.45 
0.00 
0.70 
0.70 
0.00 
0.87 
0.87 


1495 
8,09 
012 
7.97 
1.31 
0.07 
124 
273 
024 
249 
1.43 
019 
1.24 
1  41 
0.17 
1.24 
0,20 
0.56 
0.06 
0.50 
0.00 
0.52 
0.00 
000 
0.55 
0.00 
0.57 
0.07 
0.50 
0.84 
0.10 
074 
1.11 
0.16 
0.95 
1.56 
0.19 
1.37 
0.95 
0.25 
0.70 
1.17 
0.11 
1.06 
2.90 
0.10 
280 
305 
0.11 
294 
0.80 
0.06 
0.72 
080 
006 
0.72 
1.19 
0.19 
1.00 
0.31 
0.02 
029 
2.62 
0.13 
2.49 
3.64 
0.16 
3.48 
1.25 
0.25 
1.00 
1.54 
OX 


Mal- 
practice 
RVUs 


NA 
NA 
012 
NA 
NA 
0.07 
NA 
NA 
024 
NA 
NA 
019 
NA 
NA 
017 
NA 
0.20 
NA 
0.06 
NA 
000 
0.52 
0.00 
000 
0,55 
0,00 
NA 
0.07 
NA 
NA 
010 
NA 
NA 
0.16 
NA 
NA 
0.19 
NA 
NA 
0.25 
NA 
NA 
0.11 
NA 
NA 
010 
NA 
NA 
Oil 
NA 
NA 
0.06 
NA 
NA 
0.06 
NA 
NA 
019 
NA 
NA 
002 
NA 
NA 
013 
NA 
NA 
016 
NA 
NA 
025 
NA 
NA 
0.30 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


_u 


0.69 
0.37 
0.01 
0.36 
0.07 
0.01 
0.06 
015 
0.03  I 
0.12  i 
009  i 
0.03  I 
0  06  ! 
0  09  ! 
0.03 
0.06 
004  I 

0  03 

001  i 
0.02  { 
0  00  I 
0  23  1 
0.00  I 
0  00 
048 
000 
0.03 
0.01 
0.02 
007 
0.03 
004 
007 
0,02  I 
0  05 
0.09 
0,02 
0  07  I 
0  05  I 
0,01 
004 
0.07 
0.02 
0.05 
0.14 
0.01 
013 
0.15 
0.01 
0.14 
005 
0.01 
0.04 
0.05 
001 
0.04 
007 
002 
0.05 
002 
0.01 
001 
0.14 
002 
0,12 
018 
0.02 
016 
008 
003 
005 
009 
003 


15  64 
8  82  I 

0  49  i 
8  33  j 

1  55 

0  25  I 

1  30 
3  55 
0  94  i 
261  • 
2.06  I 
0  76  ' 
130 
210 
080 
130  I 
0  65 
0  77  ■ 
0  25 
0  52  I 
0  00  : 

2  06 
0  00 
0  00 
2  41 
000 

0  79 
0.27 
052 

1  18 
040 
078 
1,63 
063 

1  00 

2  19 
075 
1  44 
170 
096 
074 
1  55 
044 
1  11 
329 
036 
293 
350 
042 
306 
107 
031 
076 
105 
0.29 
076 
1  80 
075 
1  05 
039 
009 
0.30 
3.12 
0.51 
261 
427 
063 
364 
203 
096 
1  05 
250 
120 


Gtobal 


NA  : 
NA  ! 
0  49  j 
NA 
NA 
025 
NA 

NA 
094 

NA 

NA 
0.76 

NA 

NA 
080 

NA 
065 

t4A 
025 

NA 
000 
206 
000 
000 
2  41 
000 

NA 
0.27 

NA 

NA 
040 

NA 

NA 
063 

NA 

NA 
075 

NA 

NA 
096 

NA 

NA 
044 

NA 

NA 
0.36 

NA 

NA 
042 

NAi 

NA  I 
0.31  I 

naI 

NA 

0  29  1 

NA 

NA 

0  75 

NA 

NAJ 

0  09  I 

NAi 

na{ 

051 

NA, 
NA 

0  63  ! 
NA 
NA 

098 
NA; 
NA  ' 

1.20  1 


XXX 
ZZZ 

zzz 
zzz 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copynght  2001  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
>Capyngfil  1994  Amencan  Dental  Association  All  rights  reserved 
i  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  and  dwcfiptkxtt  onty  are  copyrigW  2001  Amefkan  MwtaaJ  Association  All  Righte  Heservw).  ApptcaWe  FARS^ 
'Copyrigm  1994  Amencan  Dental  AssoctatKm  All  rights  res*n«d. 
3+lnd«ates  RVUs  are  not  used  for  Medicare  payment. 
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CPTV 
HCPCS^ 


MOO 


-L 


26 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


76091  TC 
76092 
76092 

76092  j  TC 
76093 
76093 
76093 
76094 
76094 
76094 
76095 
76095 
76095 

76096  i  

76096  i  26 
76096  i  TC 

76098  I  

76098  26 
76098  i  TC 

76100  

76100 
76100 
76101 

76101  26 

76101  TC 
76102 

76102  ;  26 
76102  '  TC 
76120 
76120  •  26 
76120  i  TC 

76125  i  

76125  :  26 
76125  i  TC 

76140  I  

76150  I  

76350  I  

76355  I  

76355  126 
76355  |TC 

76360  I  

76360  26 
76360 
76362 
76362  I  26 
76362 
76370 
76370 
76370  I  TC 

76375  I  

76375  I  26 
76375  TC 

76380  I  

76380  '  26 
76380  i  TC 

76390  i  

76390'  26 
76390  TC 

76393  

76393  26 

76393  I  TC 

76394  ,  

76394 
76394 
76400 
76400 
76400 
76490 
76490  I  26 


Status 


TC 


TC 


26 


26 
TC 


26 
TC 


76490 
76499 
76499 
76499 


TC 


26 
TC 


Description 


Mammogram,  both  breasts  . .. 

Mammogram,  screening 

Mammogram,  screening 

Mammogram,  screening 

Magnetic  Image,  breast 

Magnetic  Image,  breast 

Magnetic  Image,  breast 

Magnetic  Image,  botti  breasts 
Magnetic  image,  both  breasts 
Magnetic  image,  both  breasts 

Stereotactic  breast  tMopsy 

Stereotactic  breast  biopsy 

Stereotactic  breast  biopsy  

X-ray  of  needle  wire,  breast  ... 
X-ray  of  needle  wire,  breast  ,.. 
X-ray  of  needle  wire,  breast  ... 
X-ray  exam,  breast  specimen 
X-ray  exam,  breast  specimen 
X-ray  exam,  breast  specimen 
X-ray  exam  of  body  section  ... 
X-ray  exam  of  txxJy  section  ... 
X-ray  exam  of  txxty  section  ... 
Complex  body  section  x-ray  ... 
Complex  body  section  x-ray  ... 
Complex  txxly  section  x-ray  ... 
Complex  body  section  x-rays  . 
Complex  body  section  x-rays  . 
Complex  body  section  x-rays  . 

Cine/VKJeo  x-rays 

Cine/video  x-rays 

Cine/vkJeo  x-rays 

Cine/  video  x-rays  add-on  

Cine/  video  x-rays  add-on  

Cine/  video  x-rays  add-on 

X-ray  consultation 

X-ray  exam,  dry  process 

Special  x-ray  contrast  study  ... 

CAT  scan  for  localization  

CAT  scan  for  localization  

CAT  scan  tor  localization  

CAT  scan  for  needle  biopsy  ... 
CAT  scan  for  needle  biopsy  ... 
CAT  scan  for  needle  biopsy  ... 
Cat  scan  for  tissue  ablation  ... 
Cat  scan  for  tissue  ablation  ... 
Cat  scan  for  tissue  ablation  ... 
CAT  scan  for  therapy  guide  ... 
CAT  scan  for  therapy  guide  ... 
CAT  scan  for  therapy  guide  ... 
3d/'ho(ograph  reconstr  add-on 
3dholograph  reconstr  add-on 
3d/holograph  reconstr  add-on 

CAT  scan  follow-up  study  

CAT  scan  follow-up  study  

CAT  scan  follow-up  study  

Mr  spectroscopy  

Mr  spectroscopy  

Mr  spectroscopy    

Mr  guidance  for  needle  place 
Mr  guidance  for  needle  place 
Mr  guidance  for  needle  place 

Mn  for  tissue  ablation 

Mri  for  tissue  ablation  

Mn  for  tissue  ablation  

Magnetic  Image,  bone  marrow 
Magnetic  Image,  bone  marrow 
Magnetic  image,  bone  marrow 

Us  for  tissue  ablation  

Us  for  tissue  ablation  

Us  for  tissue  ablation  

Radiographic  procedure 

Radiographic  procedure  

Radiographic  procedure  


Physician 

work 

RVUs  3 


0.00 
0.70 
0,70 
0,00 
1.63 
1.63 
0.00 
1.63 
1.63 
0.00 
1,59 
1.59 
0.00 
0.56 
0.56 
0.00 
0.16 
0.16 
0,00 
0.58 
0.58 
0.00 
0.58 
0.58 
0,00 
0.58 
0,58 
0.00 
0,38 
0.38 
0.00 
0.27 
0.27 
0.00 
0.00 
0,00 
0.00 
1.21 
1.21 
0.00 
1.16 
1.16 
0.00 
4.00 
4.00 
0.00 
0.85 
0,85 
000 
0.16 
0.16 
0.00 
0.96 
0.96 
0.00 
1.40 
1.40 
0.00 
1.50 
1.50 
0.00 
4.2S 
4.2S 
0.00 
1.60 
1.60 
0.00 
2.00 
2.00 
0.00 
0.00 
0.00 
0,00 


FuWy  im- 

plernent- 

ed  non- 

fadlity  PE 

RVUs 


1.24 
1,44 
0.25 
1.19 
17.31 
0,57 
16.74 
23.28 
0.57 
22.71 
7,36 
0.56 
6.80 
1.44 
0,20 
1,24 
0.45 
0.06 
0,39 
1,38 
0.20 
1.18 
1,55 
0.20 
1,35 
1,84 
0,20 
1.64 
1.14 
0.14 
1.00 
0.84 
0.10 
0.74 
0,00 
0.39 
0,00 
&28 
0.44 
7.84 
8.24 
0.40 
7.84 
9.24 
1.40 
7,84 
3.10 
0.30 
2.80 
3.42 
0.06 
3.36 
3.66 
0.34 
3.32 
11,14 
0.50 
10.64 
11.16 
0.52 
10.64 
12.13 
1.49 
10.64 
11.20 
0.56 
10.64 
2.13 
0.69 
1.44 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


NA 
NA 

025 
NA 
NA 

0.57 
NA 
NA 

0,57 
NA 
NA 

0.56 
NA 
NA 

0.20 
NA 
NA 

0,06 
NA 
NA 

0,20 
NA 
NA 

0,20 
1^ 
1^ 

0,20 
NA 
NA 

0,14 
NA 
NA 

0,10 
NA 

0,00 
NA 

0,00 
NA 

0.44 
NA 
NA 

0.40 
NA 
NA 

1.40 
NA 
NA 

0.30 
NA 
NA 

0.06 
NA 
NA 

0.34 
NA 
NA 

0.50 
NA 
NA 

0.52 
NA 
NA 

1,49 
NA 
NA 

0,56 
NA 
NA 

0,69 
NA 

0,00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.06 
0,09 
0,03 
0,06 
0,83 
0,07 
0,76 
1,10 
0,07 
1.03 
0,40 
0,09 
0,31 
0.09 
0.03 
0.06 
0.03 
0.01 
0.02 
0.09 
0.03 
0.06 
0.10 
003 
0.07 
0.12 
003 
0.09 
0.07 
0.02 
0.05 
0.05 
0,01 
0,04 
0,00 
0,02 
0,00 
0,41 
0,06 
0,35 
0,40 
005 
0.35 
1,38 
0,17 
1.21 
0,17 
0,04 
0,13 
0.16 
0,01 
0,15 
0.19 
0,04 
0,15 
0,55 
0,06 
0,49 
0,53 
0,07 
0,46 
1,43 
0.14 
1,29 
0,56 
0.07 
0,49 
0,36 
0,12 
0.24 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 
facility 
total 


1,30 
2,23 
0,98 
1,25 

19,77 
2,27 

17,50 

26,01 
2.27 

23.74 
9.35 
2.24 
7.11 
2.09 
0.79 
1.30 
064 
0.23 
0.41 
2.05 
0.81 
1.24 
2,23 
0,81 
1.42 
2.54 
0.81 
1.73 
1,59 
0,54 
1,05 
1,16 
0,38 
0,78 
0,00 
0,41 
0.00 
9.90 
1.71 
8.19 
9.80 
1.61 
8.19 

14.62 
5.57 
905 
4.12 
1.19 
2.93 
3.74 
0,23 
3,51 
4,83 
1.36 
3.47 

13,09 
1.96 

11.13 

13,19 
2,09 

11,10 

17,81 
5,88 

11,93 

13,36 
2,23 

11.13 
4.49 
2.81 
1.68 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 

098 
NA 
NA 

2.27 
NA 
NA 

227 
NA 
NA 

2.24 
NA 
NA 

0.79 
NA 
NA 

0.23 
NA 
NA 

0,81 
NA 
NA 

0,81 
NA 
NA 

0.81 
NA 
NA 

0.54 
NA 
NA 

0.38 
NA 

0.00 
NA 

0,00 
NA 

1,71 
NA 
NA 

1,61 
NA 
NA 

5,57 
NA 
NA 

1,19 
NA 
NA 

023 
NA 
NA 

1,36 
NA 
NA 

1,96 
NA 
NA 

2,09 
NA 
NA 

5,88 
NA 
NA 

2.23 
NA 
NA 

2,81 
NA 

0.00 

0,00 

0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


MOD 


76506 

76506 

76506 

76511 

76511 

76511 

76512 

76512 

76512 

76513 

76513 

76513 

76516 

76516 

76516 

76519 

76519 

76519 

76529 

76529 

76529 

76536 

76536 

76536 

76604 

76604 

76604 

76645 

76645 

76645 

76700 

76700 

76700 

76705 

76705 

76705 

76770 

76770 

76770 

76775 

76775 

76775 

76778 

76778 

76778 

76800 

76800 

76800 

76805 

76805 

76805 

76810 

76810 

76810 

76815 

76815 

76815 

76816 

76816 

76816 

76818 

76818 

76818 

76819 

76819 

76819 

76825 

76825 

76825 

76826 

76826 

76826 

76827 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


I  Description 


Echo  exam  of  head 

Echo  exam  of  head  

Echo  exam  of  head 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye,  water  bath  ... 
Echo  exam  of  eye.  water  bath  ... 
Echo  exam  of  eye,  water  bath  ... 

Echo  exam  of  eye  

Echo  exam  of  eye  

EcfK)  exam  of  eye  

EctK)  exam  of  eye 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Us  exam  of  head  and  neck 

Us  exam  of  head  and  neck 

Us  exam  of  head  and  neck 

Us  exam,  chest,  b-scan  

Us  exam,  chest,  b-scan  

Us  exam,  chest,  b-scan  

Us  exam,  bfeast(s) 

Us  exam,  breast(s) 

Us  exam,  breast(s) 

Us  exam,  abdom,  complete  

Us  exam,  atxlom,  complete  

Us  exam,  alxlom,  complete  .,.;.. 

Us  exam,  abdom,  limited  

Us  exam,  abdom,  limited  

Us  exam,  abdom,  limited  

Us  exam  abdo  back  wail,  comp 
Us  exam  abdo  back  wall,  comp 
Us  exam  abdo  back  wall,  comp 
Us  exam  abdo  t)ack  wall,  lim  ,... 
Us  exam  abdo  back  wall.  Iim  .... 
Us  exam  alxlo  t>ack  wall,  lim  .... 

Us  exam  kidney  transplant 

Us  exam  kidney  transplant 

Us  exam  kidney  transplant 

Us  exam,  spinal  canal 

Us  exam,  spinal  canal 

Us  exam,  spinal  canal 

Us  exam,  pg  uterus,  compi  

Us  exam,  pg  uterus,  compI  

Us  exam,  pg  uterus,  compI  

Us  exam,  pg  uterus,  mutt 

Us  exam,  pg  uterus,  mutt 

Us  exam,  pg  uterus,  mutt 

Us  exam,  pg  uterus  limtt  

Us  exam,  pg  utenis  limtt  

Us  exam,  pg  uterus  limtt  

Us  exam  pg  uterus  repeat  

Us  exam  pg  uterus  repeat  

Us  exam  pg  uterus  repeat  

Fetal  biophy  profile  w/nst  

Fetal  biophy  profile  w/nst  

Fetal  biophy  profile  w/nst  

Fetal  biophys  profil  w/o  nst  

Fetal  bk)pnys  profil  w/o  nst  

Fetal  bk)phys  profil  w/o  nst  

EcfK)  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Edw  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 


Physician 

VKXfc 

RVUs* 


FuMy  tno- 
plement- 
ed  non- 
facility  PE 
RVUs 


0,63 

0,63 

0.00 

0.94 

0.94 

0.00 

0.66 

0.66 

0.00 

0.66 

0.66 

0.00 

0.54 

0,54 

0.00 

0.54 

0.54 

0,00 

0.57 

0.57 

0,00 

0,56 

0,56 

0,00 

0.55 

0.55 

0,00 

0.54 

0,54 

0.00 

0.81 

0.81 

0.00 

059 

0.59 

0.00 

0.74 

074 

0.00 

0.58 

0.58 

0.00 

0.74 

074 

0.00 

1,13 

1.13 

000 

0.99 

0.99 

0.00 

1.97 

1.97 

0.00 

0.65 

0.65 

0.00 

0.57 

0.57 

0.00 

1,05 

1,05 

0.00 

0,77 

0.77 

0.00 

1,67 

1.67 

0.00 

0.83 

0.83 

0.00 

0.58 


Fully  im- 
plernent- 
edfacilrty 
PE  RVUs 


1.61 

0.26 

1.35 

2.37 

0,45 

1.92 

2,49 

0.31 

2.18 

2.90 

0.32 

2.58 

2.04 

0.26 

1.78 

1.91 

0.26 

1.65 

2.70 

0.27 

243 

1.55 

0.20 

1.35 

143 

019 

1.24 

1.19 

0.19 

1.00 

215 

0.28 

1.87 

1  56 

0.21 

1.35 

213 

0.26 

1.87 

1  55 

0.20 

1.35 

213 

0.26 

1.87 

1.73 

0.38 

1.35 

2.35 

0.36 

1.99 

474 

0.75 

3,99 

160 

0.25 

1.35 

1.28 

0.22 

1.06 

1.94 

0.41 

1.53 

1.83 

0.30 

1.53 

2.50 

0.63 

1.87 

0.97 

0.30 

0.67 

1.85 


Mal- 
practice 
RVUs 


NA 
0.26 

NA 

NA 
0.45 

NA 

NA 
0.31 

NA 

NA 
0.32 

NA 

NA 
0.26 

NA 

.    NA 

0.26 

NA 

NA 
0.27 

NA 

NA 
0,20 

NA 

NA 
0.19 

NA 

NA 
019 
NA 
NA 
0,28 
NA 
NA 

0.21 
NA 
NA 

0.26 
NA 
NA 

0,20 
1^ 
NA 

0,26 
NA 
NA 

0,38 
NA 
NA 

0,36 
NA 
NA 

0.75 
NA 
NA 

0,25 
NA 
NA 

0,22 
NA 
NA 

0.41 
NA 
NA 

0.30 
NA 
NA 

0,63 
NA 
NA 

0,30 
NA 
I4A 


Fully  im- 

plerfient- 

ed  rK>n- 

factltty 

total 


0.10 
0,03 
0.07 
0,06 

o.oe 

006 

009 

001 

0.06 

0.09 

0,01 

0.06 

0,07 

001 

0.06 

0.07 

0.01 

006 

0.06 

0.01 

007 

009 

002 

0.07 

008 

0.02 

0.06 

0.06 

0.03 

005 

0.13 

0,04 

0,09 

010 

0,03 

0,07 

012 

0.03 

0.09 

0.10 

003 

0,07 

012 

0,03 

0.09 

0.11 

004 

0.07 

0.14 

004 

0.10 

0.25 

0.07 

0.18 

0.09 

0.02 

0.07 

0.07 

002 

0.05 

0.12 

0.04 

0.08 

010 

0.02 

006 

015 

006 

0.09 

0.07 

003 

0.04 

0,12 


Fully  inv 

ptefTtent- 

ed  facility 

total 


234 

092 

1.42 

3.39 

1.41 

196 

3.24 

096 

2.26 

3.65 

0.99 

266 

265 

081 

1.84 

252 

081 

1  71 

335 

085 

250 

220 

078 

142 

206 

076 

1.30 

181 

0.76 

105 

3.09 

1.13 

1.96 

225 

083 

142 

299 

103 

1.96 

2,23 

0,81 

142 

299 

103 

1.96 

297 

1  55 

1.42 

3.48 

1.39 

209 

6.96 

2.79 

417 

234 

092 

1.42 

1.92 

061 

1  11 

311 

1.50 

161 

270 

109 

1.61 

432 

236 

1.96 

1.87 

1  16 

0,71 

2.55 


Gk)bal 


NA 

XXX 

0.92 

XXX 

NA 

XXX 

NA 

XXX 

141 

XXX 

NA 

XXX 

NA 

XXX 

096 

XXX 

NA 

XXX 

NA 

XXX 

0,99 

XXX 

NA 

XXX 

NA 

XXX 

0,81 

XXX 

NA 

XXX 

NA 

XXX 

081 

XXX 

NA 

XXX 

NA 

XXX 

085 

XXX 

I4A 

XXX 

NA 

XXX 

078 

XXX 

NA 

XXX 

NA 

XXX 

0.76 

XXX 

NA 

XXX 

NA 

XXX 

076 

XXX 

NA 

XXX 

NA 

XXX 

1  13 

XXX 

NA 

XXX 

NA 

XXX 

083 

XXX 

NA 

XXX 

NA 

XXX 

103 

XXX 

NA 

XXX 

NA 

XXX 

081 

XXX 

NA 

XXX 

NA 

XXX 

103 

XXX 

NA 

XXX 

NA 

XXX 

155 

XXX 

NA 

XXX 

NA 

XXX 

139 

XXX 

NA 

XXX 

NA 

XXX 

279 

XXX 

NA 

XXX 

NA 

XXX 

092 

XXX 

NA 

XXX 

NA 

XXX 

081 

XXX 

NA 

XXX 

NA 

XXX 

1.50 

XXX 

NA 

XXX 

NA 

XXX 

1.06 

XXX 

NA 

XXX 

NA 

XXX 

236 

XXX 

NA 

XXX 

NA 

XXX 

1.16 

XXX 

NA 

XXX 

NA 

XXX 

'  CPT  endK  and  descnplions  onty  are  copyright  2001  American  Medical  Assooalion.  AH  Rights  Reserved.  AppkcaUe  FARS/DFARS  Afiply. 
'Copyngrm  994  American  Dental  Association  AH  fights  reserved. 
'  vindicates  RVUs  are  not  used  for  Medicare  payment 


'  CPT  code*  «¥J  dMcriJtwns  oitly  are  copyrigM  2001  Americwi  Mwlical  Assodrtion  AM  Rights  Reserved  Appticabte  FARSrtJ^ 
'Copyright  1994  Airwiican  Denial  Association.  All  rights  reserved. 
» tlndicales  RVUs  are  not  used  for  Medicare  paymerrt 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOO 


76827 
76827 
76828 
76828 
76828 
76830 
76830 
76830 
76831 
76831 
76831 
76856 
76856 
76856 
76857 
76857 
76857 
76870 
76870 
76870 
76872 
76872  j 

76872  I 

76873  I 
76873  ' 
76873 
76880 
76880 
76880 
76885 

6885 
76885 
76886 
76886 
76886 
76930 
76930 
76930 
76932 
76932 
76932 
76936 
76936 
76936 
76941 
76941 
76941 
76942 
76942 
76942 
76945 
76945 
76945 
76946 
76946 
76946 
76948 
76948 
76948  I 
76950  j 
76950 
76950 
76965 
76965  ! 
76965  I 
76970 
76970 
76970 
76975 
76975 
76975  I 
76977  I 
76977  1 


26 
TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
lA 
I  A 
|A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
lA 


Description 


Echo  exam  of  fetal  heart 

EcfKj  exam  of  fetal  fieart , 

Ecfio  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Echo  exam  of  fetal  heart 

Us  exam,  transvaginal 

Us  exam,  transvaginal 

Us  exam,  transvaginal 

EcfHJ  exam,  uterus  

EcfHj  exam,  uterus  

Echo  exam,  uterus  

Us  exam,  pelvic,  complete  .... 
Us  exam,  pelvic,  complete  .... 
Us  exam,  pelvic,  complete  .... 

Us  exam,  pelvic,  limited  

Us  exam,  pelvic,  limited  

Us  exam,  pelvic,  limited  

Us  exam,  scrotum  

Us  exam,  scrotum  

Us  exam,  scrotum  

Echo  exam,  transrectal  

Echo  exam,  transrectal  

EctK)  exam,  transrectal  

EcfHjgrap  trans  r,  pros  study  . 
EcfKigrap  trans  r.  pros  study  . 
Ecfxjgrap  trans  r.  pros  study  . 

Us  exam,  extremity  

Us  exam,  extremity  

Us  exam,  extremity  

Us  exam  infant  hips,  dynamic 
Us  exam  infant  hips,  dynamic 
Us  exam  infant  hips,  dynamic 
Us  exam  Infant  hips,  static  .... 
Us  exam  infant  hips,  static  .... 
Us  exam  infant  hips,  static  .... 
Echo  guide,  cardlocentesis  ... 
Echo  guide,  cardlocentesis  ... 
Echo  guide,  cardlocentesis  ... 
Ecfio  guide  for  heart  btopsy  .. 
Echo  guide  for  heart  biopsy  .. 
Eclio  guide  for  heart  biopsy  .. 
Ectx>  guide  for  artery  repair  .. 
EctK)  guide  for  artery  repair  .. 
EctK)  guide  for  artery  repair  .. 
Echo  guide  for  transfusion  .... 
Echo  guide  for  transfusion  .... 
Echo  guide  for  transfusion  .... 

Ectio  guide  for  biopsy  

Echo  guide  for  biopsy  

Echo  guide  for  biopsy 

Echo  guide,  villus  sampling  ... 
Echo  guide,  villus  sampling  ... 
Echo  guide,  villus  sampling  ... 
Echo  guxje  for  amniocentesis 
EctK>  guide  for  amniocentesis 
Echo  guide  for  amniocentesis 
Echo  guide,  ova  aspiration  .... 
EctK)  guide,  ova  aspiration  .... 
Ecfx)  guide,  ova  aspiration  .... 
Echo  guidance  radiotherapy  . 
EcfK>  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Echo  guidance  radiotherapy  . 
Ectio  guidance  radiotherapy  . 
Ultrasound  exam  follow-up  .... 
Ultrasound  exam  follow-up  .... 
Ultrasound  exam  follow-up  .... 

Gl  endoscopic  ultrasound  

Gl  endoscopic  ultrasound  

Gl  endoscopic  ultrasound  

Us  bone  density  measure  

Us  bone  density  measure  


Physician 

work 

RVUs  3 


0.58 
0.00 
0.56 
0.56 
000 
0.69 
069 
000 
0.72 
0.72 
0.00 
0.69 
0.69 
0.00 
0.38 
0.38 
0.00 
0.64 
0.64 
0.00 
0.69 
0.69 
0.00 
1.55 
1.55 
0.00 
0.59 
0.59 
0.00 
0.74 
0.74 
0.00 
0.62 
0.62 
0.00 
0.67 
0.67 
0.00 
0.67 
0.67 
0.00 
1.99 
1.99 
0.00 
1.34 
1.34 
0.00 
067 
0.67 
0.00 
0.67 
0.67 
0.00 
0.38 
0.38 
0.00 
0.38 
0.38 
0.00 
0.58 
0.58 
0.00 
1.34 
1.34 
0.00 
0.40 
0.40 
0.00 
0.81 
0.81 
0.00 
0.05 
0.05 


Fully  im- 

plement- 

ed  non- 

fadlity  PE 

RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.22 

0.22 

1.63 

NA 

1.29 

NA 

0.23 

0.23 

1.06 

NA 

1.68 

NA 

0.24 

0.24 

1.44 

NA 

1.71 

NA 

027 

0.27 

1.44 

NA 

1.68 

NA 

0.24 

0.24 

1.44 

NA 

1.13 

NA 

0.13 

0.13 

1.00 

NA 

1.66 

NA 

0.22 

022 

1.44 

NA 

1.68 

NA 

0.24 

0.24 

1.44 

NA 

2.53 

NA 

0.54 

0.54 

1.99 

NA 

1.56 

NA 

0.21 

0.21 

1.35 

NA 

1.70 

NA 

0.26 

0.26 

1.44 

NA 

1.57 

NA 

0.22 

0.22 

1.35 

NA 

1.71 

NA 

0.27 

0.27 

1.44 

NA 

1.71 

NA 

0.27 

0.27 

1.44 

NA 

6.68 

NA 

0.70 

0.70 

5.98 

NA 

1.98 

NA 

0.53 

0.53 

1.45 

NA 

1.67 

NA 

0.23 

0.23 

1.44 

NA 

1.69 

NA 

0.24 

0.24 

1.45 

NA 

1.59 

NA 

0.15 

0.15 

1.44 

NA 

1.57 

NA 

0.13 

0.13 

1.44 

NA 

1.45 

NA 

0.21 

051 

1.24 

NA 

5.75 

NA 

0.46 

0.46 

5.29 

NA 

1.14 

NA 

0.14 

0.14 

1.00 

NA 

1.73 

NA 

0.29 

0.29 

1.44 

NA 

0.80 

NA 

0.02 

0.02 

Mal- 
practice 
RVUs 


0.02 
0.10 
0.09 
0.02 
0.07 
0.11 
0.03 
0.08 
0.10 
0.02 
0.08 
0.11 
0.03 
0.08 
0.07 
0.02 
0.05 
0.11 
0.03 
0.08 
0.12 
004 
0.08 
0.21 
0.08 
0.13 
0.10 
0.03 
0.07 
0.11 
0.03 
0.08 
0.10 
0.03 
0.07 
0.10 
0.02 
0.08 
0.10 
0.02 
0.08 
0.39 
0.11 
0.28 
0.13 
0.06 
0.07 
0.12 
0.04 
0.08 
0.10 
0.03 
0.07 
0.09 
0.01 
0.08 
0.10 
0.02 
0.08 
0.09 
0.03 
0.06 
0.31 
0.07 
0.24 
0.07 
0.02 
0.05 
0.11 
0.03 
0.06 
0.05 
0.01 


FuMy  im- 
plement- 
ed non- 
facility 
total 


0.82 
1.73 
1.94 
0.81 
1.13 
2.48 
0.96 
1.52 
2.53 
1.01 
1.52 
2.48 
0.96 
1.52 
1.58 
0.53 
1.05 
2.41 
0.89 
1.52 
2.49 
0.97 
1.52 
4.29 
2.17 
2.12 
2.25 
0.83 
1.42 
2.55 
1.03 
152 
2.29 
0.87 
1.42 
2.48 
0.96 
1.52 
2.48 
0.96 
1.52 
9.06 
2.80 
6.26 
3.45 
1.93 
1.52 
246 
0.94 
1.52 
2.46 
0.94 
1.52 
2.06 
0.54 
1.52 
2.05 
0.53 
1.52 
2.12 
0.82 
1.30 
7.40 
1.87 
5.53 
1.61 
0.56 
1.05 
2.65 
1.13 
1.52 
0.90 
0.08 


Fully  im- 
plement- 
ed facility 
total 


0.82 
NA 
NA 

0.81 
NA 
NA 

0.96 
NA 
NA 

1.01 
NA 
NA 

0.96 
NA 
NA 

0.53 
NA 
NA 

089 

NA 

0.97 
NA 
NA 

2.17 
NA 
NA 

0.83 
NA 
NA 

1.03 
NA 
NA 

0.87 
NA 
NA 

0.96 
NA 
NA 

0.96 
NA 
NA 

2.80 
NA 
NA 

1.93 
NA 
NA 

0.94 
NA 
NA 

0.94 
NA 
NA 

0.54 
NA 
NA 

0.53 
NA 
NA 

082 
NA 
NA 

1.87 
NA 
NA 

0.56 
NA 
NA 

1.13 
NA 
NA 

0.08 
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Global 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


MOD 


status 


76977 

TC 

A 

76986 

A 

76986 

26 

A 

76986 

TC 

A 

76999 

C 

76999 

26 

C 

76999 

TC 

C 

77261 

A 

77262 

A 

77263 

A 

77280 

A 

77280 

26 

A 

77280 

TC 

A 

77285 

A 

77285 

26 

A 

77285 

TC 

A 

77290 

A 

77290 

26 

A 

77290 

TC 

A 

77295 

A 

77295 

26 

A 

77295 

TC 

A 

77299 

C 

77299 

26 

c. 

77299 

TC 

C 

77300 

A 

77300 

26 

A 

77300 

TC 

A 

77301 

A 

77301 

26 

A 

77301 

TC 

A 

77305 

A 

77305 

26 

A 

77305 

TC 

A 

77310 

A 

77310 

26 

A 

77310 

TC 

A 

77315 

A 

77315 

26 

A 

77315 

TC 

A 

77321 

A 

77321 

26 

A 

77321 

TC 

A 

77326 

A 

77326 

26 

A 

77326 

TC 

A 

77327 

A 

77327 

26 

A 

77327 

TC 

A 

77328 

A 

77328 

1  26 

A 

77328 

TC 

A 

77331 

A 

77331 

26 

A 

77331 

TC 

A 

77332 

A 

77332 

26 

A 

77332 

TC 

A 

77333 

A 

77333 

26 

A 

77333 

TC 

A 

77334 

A 

77334 

26 

A 

77334 

TC 

A 

77336 

A 

77370 

A 

77399 

C 

77399 

26 

C 

77399 

TC 

C 

77401 

A 

77402 

A 

77403 

A 

77404 

lA 

Description 


Us  bone  density  measure  

Ultrasound  guide  Intraoper 

Ultreisound  guide  intraoper 

Ultrasound  guide  Intraoper 

Echo  examination  procedure  .. 
Echo  examination  procedure  . 
Echo  examination  procedure  . 
Radiation  tfierapy  ptianning  .... 
Radiation  therapy  planning  .... 
Radiation  therapy  planning  .... 

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Set  radiation  therapy  field  

Radiation  therapy  planning  .... 
Radiation  therapy  planning  .... 
Radiation  therapy  planning  ... 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan  . 
Radioltherapy  dos  plan,  imrl  . 
Radloltherapy  dos  plan,  imrt  . 
Radioltherapy  dos  plan.  Imrt  . 
Radiation  therapy  dose  ptan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
RadiatK>n  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  port  plan  ... 
Radiation  therapy  port  plan  ... 
Radiation  therapy  port  plan  ... 
Radiation  therapy  dose  plan  . 
Radiation  tf>eriipy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  plan  . 
Radiation  therapy  dose  ptan 
Radiation  therapy  dose  plan 
Special  radiation  dosimetry  .. 
Special  radiation  dosimetry  .. 
Special  radiation  dosimetry  .. 
Radiation  treatment  ald(s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  ald(s)  .... 
Radiation  treatment  ald(s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  ald(s)  .... 
Radiation  treatment  ald(s)  .... 
Radiation  treatment  aid(s)  .... 
Radiation  treatment  aid(s)  .... 

Radiation  physics  consult 

Radiation  physics  consult 

External  radiation  dosimetry  . 
External  radiation  dosimetry  . 
External  radiation  dosimetry  . 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
Radiation  treatment  delivery 
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FuMy  im- 
ptefnent- 
ed  non- 
facility  PE 
RVUs 


0.00 

1.20 

1.20 

0.00 

0.00 

0.00 

0.00 

1.39 

211 

3.14 

0.70 

0.70 

0.00 

1.05 

1.05 

0.00 

1.56 

1.56 

0.00 

4.57 

4.57 

0.00 

0.00 

0.00 

0.00 

0.62 

0.62 

000 

800 

8.00 

0.00 

0.70 

0.70 

0.00 

1.05 

1.05 

0.00 

1.56 

156 

0.00 

095 

095 

0.00 

0.93 

0.93 

0.00 

1.39 

1.39 

0.00 

2.09 

2  09 

000 

0.87 

0.87 

0.00 

0.54 

0.54 

0.00 

084 

0.84 

0.00 

1.24 

1.24 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 


Fully  irrv 
ptement- 
ed  facility 
PE  RVUs 


0.78 
2.91 
0.42 
2.49 
0.00 
0.00 
0.00 
056 
0.82 
1.23 
3.55 
0.25 
3.30 
5.67 
0.38 
5.29 
6.74 
056 
6.18 
28.18 
165 
26.53 
0.00 
0.00 
000 
1.50 
0.22 
1.28 
29  72 
319 
26.53 
2.01 
0.25 
176 
2.59 
0.38 
2.21 
3.09 
0.56 
2.53 
418 
0.34 
384 
258 
0.34 
224 
3.80 
050 
330 
546 
0.75 
4.71 
0.79 
0.31 
048 
1.47 
0.19 
1.28 
2.10 
0.30 
180 
3.54 
045 
3.09 
2.83 
3.31  I 
0.00  I 
0.00  ; 
0.00  1 
1.68 
1.68 
1.68 
1.68  1 


Mal- 
practice 
RVUs 


Fully  im- 

pterr>ent- 

ed  r>on- 

facHity 

total 


NA 

NA 
0.42 

NA 
0.00 
0.00 
0.00 
0.56 
0.82 
1.23 

NA 
0.25 

NA 

NA 
0.38 

NA 

NA 
0.56 

NA 

NA 
1.65 

NA 
0.00 
0.00 
0.00 

NA 
0.22 

NA 

NA 
3.19 

NA  I 

NA  ; 
0.25  I 

NA  I 

na| 

0.38 
NA 
NA 

0.56 
NA 
NA 

0.34 
NA 
NA 

0.34 
NA 
NA 

0.50 
NA 
MA 

0.75 
NA 
NA 

031 
NA 
NA 

0.19 
NA 
NA 

030 
NA 
NA 

0.45 
NA 
NA 
NA 

0.00 

0.00 

0.00 
NA 
NA 
NA 
NA 


0.04 

0.19 

0.07 

012 

0.00 

000 

000 

0.06 

0.09 

0.13 

0  18 

003 

0.15 

0.29 

0.04 

0.25 

0.35 

006 

0.29 

1.41 

018 

1.23 

0.00 

0.00  I 

0.00  I 

0.09  I 

0.03 

0.06  I 

1.41 

018 

123 

0.12 

003 

0.09 

0.15 

004 

0.11 

0.18 

0.06 

0.12 

0.21 

0.04 

0.17 

0.15 

0.04 

Oil 

021 

0.06 

015 

030 

0.09 

0.21 

0.06 

0.04  I 

0  02  ' 

0.06  I 

002 

0.06 

0.13 

0.04  ! 

0.09  { 

0  19  I 

0.05 

0.14 

0.13 

0.15 

000 

000 

000 

009 

009 

009 

0.09 


Fully  Im- 
plement- 
ed faoMy 
total 


082 
4.30 
169 
2.61 
000 
000 
0.00 
201 
302 
4.50 
4.43 
0.98 
345 
7.01 
1.47 
5.54 
8.65 
218 
6.47  I 
34  16  : 
6  40  : 
27  76  1 
0.00  I 
0  00  I 
0.00 
2.21 
0.87 
1.34  I 
39.13 
11.37 
27  76  ; 
2  83 
098 
185 
379 
1.47 
232 
483 
218 
265 
534 
1  33 
401 
3.66 
1.31 
235 
540 
1.95 
345 
785 
293 
492 
1  72 
1.22 
050 
2.09 
0.75 
1.34 
307 
1  18 
189 
4.97 
1.74 
323 
296 
346 
000 
000 
000 
177 
177 
1  77 
1  77 


Global 


NA 

NA 
169 

NA 
000 
000 
000 
201 
302 
450 

NA 
0.98 

NA 

NA 
147 

NA 

NA 
218 

NA 

NA 
640 

NA  I 
0  00; 
0  00' 
0  00 

NA 
0  87 

NA 

NA  { 
11  37  ! 

na| 

NA 

098 

NA 

NA 

147  I 
NA  I 
NA  ' 

2  18 
NA 
NA  I 

1.33 
NA  I 
NA  ; 

131 
NAi 
NA 

195 
NA 
NA 

293 
NA 
NA 

122 
NA 
NA 

0.75 
NA 
NA 

1  18 
NA 
NA  : 

1.74 
NAI 
NA 
NA 

000 

0  00  ; 

0.00  j 
NA 

na| 

NA' 
NA 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codas  and  descnptions  only  are  oopynght  2001  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
'Copyright  1994  Ainefican  Dental  Association.  Ail  rights  reserved. 
'  ♦Inacates  RVUs  are  not  used  for  Medkare  payment. 


1  CPT  codes  and  descriptions  only  are  copyright  2001  Amercan  Medical  Association  All  Rights  Hesewed  Applicable  FARS/DFARS  Appfy 
'Copynght  1994  Amencan  Dental  Association.  All  rights  reserved 
3  ^Indicates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


MOD 


Status 


Description 


77406 

A 

77407 

A 

77408 

A 

77409 

A 

77411 

■ 

A 

77412 

A 

77413 

A 

77414 

A 

77416 

A 

77417 

A 

77418 

A 

77427 

A 

77431 

A 

77432 

A 

77470 

A 

77470 

26 

A 

77470 

TC 

A 

77499 

C 

77499 

26 

C 

77499 

TC 

C 

77520 

C 

77522 



C 

77523 

C 

77525 

C 

77600 

R 

77600 

26 

R 

77600 

TC 

R 

-  77605 

R 

77605 

26 

R 

77605 

TC 

R 

77610 

R 

s^e^Q 

26 

R 

^plO 

TC 

R 

/1^£15 

R 

77615 

26 

R 

77615 

TC 

R 

77620 

1 

R 

77620 

26 

R 

77620 

TC    : 

R 

77750 

A 

77750 

26 

A 

77750 

TC    1 

A 

77761 

1 

A 

77761 

26 

A 

///61 

TC 

A 

77762 

A 

77762 

26 

A 

7Z762 

TC    1 

A 

777§3 

A 

77763 

26     i 

A 

77763 

TC    j 

A 

;7776 

1 

A 

77776  : 

26 

A 

777/6  1 

TC    ] 

A 

77777  ! 

) 

A 

777/7 

26 

A 

7/77/ 

TC 

A 

////8 

A 

77//8 

26 

A 

77778  1 

TC    , 

A 

77781  , 

1 

A 

77781  1 

26 

A 

77781 

TC 

A 

77782 

A 

77782 

26    1 

A 

77782 

TC    1 

A 

77783 

' 

A 

77783 

26 

A 

77783 

TC 

A 

77784 

A 

77784 

26 

A 

777841 

TC 

A 

777891 

A 

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  ..... 

Radiation  treatment  delivery  

Radiation  treatment  delivery 

Radiation  treatment  delivery  

Radtetion  treatment  delivery  

Radiation  treatment  delivery  

Radiology  pwrt  film(s)  

Radiation  tx  delivery,  imrt 

Radiation  tx  management.  x5  ... 
Radation  therapy  management 

Stereotactic  radiation  trmt 

Special  radiation  treatment  

Special  radiation  treatment  

Special  radiation  treatment  

Radiation  therapy  management 
Radiation  therapy  management 
Radiation  therapy  management 
Proton  trmt.  simple  w/o  comp    . 

Proton  trmt.  simple  w/comp  

Proton  trmt.  intermediate 

Proton  treatment,  complex  

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment  

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Hyperthermia  treatment 

Infuse  radioactive  materials  

Infuse  radioactive  matenals  

Infuse  radioactive  materials  

Apply  intrcav  radial  simple  

Apply  intrcav  radiat  simple  

Apply  intrcav  radiat  simple  

Apply  intrcav  radiat  interm  

Apply  intrcav  radiat  interm  

Apply  intrcav  radiat  interm  

Apply  Intrcav  radiat  compi   ..„' 

Apply  intrcav  radial  compI  

Apply  intrcav  radiat  compI 

Apply  mterstit  radial  simpi 

Apply  interstit  radiat  simpI  

Apply  interstit  radiat  simpI  

Apply  interstit  radiat  inter  

Appiv'  interstit  radiat  inter  

Apply  interstit  radiat  inter    

Apply  iterstit  radiat  compI  

Apply  Iterstit  radiat  compI  

Apply  iterstrt  radiat  compI  

High  intensity  brachythereipy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensify  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

High  intensity  brachytherapy 

Apply  surface  radiation 


Physician 

work 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.31 
1.81 
7.93 
2.09 
2.09 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
1.56 
1.56 
0.00 
2.09 
2.09 
0.00 
1.56 
1.56 
0.00 
2.09 
2.09 
0.00 
1.56 
1.56 
0.00 
4.91 
4.91 
0.00 
3.81 
3.81 
0.00 
5.72 
5.72 
0.00 
8.57 
857 
0.00 
4.66 
466 
0.00 
7.48 
7.48 
000 
11.19 
11.19 
000 
1.66 
166 
0.00 
2.49 
249 
0.00 
3.73 
3.73 
0.00 
5.61 
5.61 
0.00 
1.12 


FuHy  Im- 
plement- 
ed non- 
tacility  PE 
RVUs 


168 
1.98 
1.98 
1.98 
1.98 
2.21 
2.21 
2.21 
2.21 
0.56 

16.07 
1  19 
0.73 
3.25 

11.34 
0.75 

10.59 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
3.44 
0.55 
2.89 
4.62 
0.76 
3.86 
3.44 
0.55 
2.89 
4.60 
0.74 
3.86 
3.47 
0.58 
2.89 
3.04 
1.77 
1.27 
3.51 
1.13 
2.38 
5.42 
1.99 
3.43! 
7.38 
3.12 
4.26 
3.72 
1.65 
2.07 
6.37 
235 
4.02 
8.90 
4.02 
468 

19.88 
060 

19.28 

20.18 
0.90 

19.28 

20.62 
1.34 

19.28 

21.30 
2.02 

19.28 
0.84 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


ednon-    I  P'^-'"^-"'" 


NA 

NA 

NA  '< 

NA 

NA 

NA 

NA 

NAi 

NA 

NA 

NA 

1.19 

0.73 

3.25 
NA 

0.75 
NA 

000 

000 

000 

000 

000 

0.00 

0.00 
NA 

0.55 
NA 
NA 

0.76 
NA 
NA 

a55 
NA 
NA 

0.74 
NA 
NA 

058 
NA 
NA  i 

1.77! 
NA  I 

na{ 

1.13  I 
NA  I 
NA  I 

1.99  ! 
NA  i 
NA! 

3.12  1 
NA  i 
NA 

1.65  ' 
NA  I 
NA  j 

2  35 
NA 
NA  I 

4.02 
NA  I 
NA 

060  : 
NA 
NA  ; 

0.90  I 
NA  I 

NA ; 

1.34  I 
NA  { 
NA  I 

2.02  I 
NA  I 
NA  I 


0.09 

010 

0.10 

0.10 

0.10 

0.11 

0.11 

0.11 

0.11 

0.03 

0.11 

0.14 

0.07 

0.33 

0  58 

009 

0.49 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

021 

008 

013 

0.31 

0.13 

0.18 

0.20 

007 

0.13 

0.27 

009 

0.18 

0.19 

006 

013 

0.23 

017 

0.06 

0.28 

0.16 

0.12 

.0.38  ! 

0.22  i 

0.16  i 

0.53  1 

034 

0.19 

0  35 

0.24 

0.11  I 

050  j 

0.32 

0.18  I 

0  69  I 

0  47  j 

0  22  ' 

0  95  j 

007  I 

0  88  j 

0.98  I 

0  10  I 

0.88  I 

1.03  I 

0.15  [ 

0.88  { 

1.10 

0.22  I 

0.88  I 

0.05  I 


facility 
total 


ed.  facility 
total 


1.77 
2.08 
2.08 
2.08 
2.08 
2.32 
2.32 
2.32 
232 
0.59 

1618 
4.64 
2.61 

11.51 

14.01 
293 

11.08 
0.00 
000 
000 
0.00 
000 
000 
000 
521 
2.19 
302 
7.02 
298 
4.04 
5.20 
2.18 
3.02 
6.96 
2.92 
4.04 
5.22 
2.20 
3.02 
8.18 
6.85 
1.33 
7.60 
5.10 
2.50 

11.52 
7.93 
3.59 

16.48 

12.03 
4.45 
8.73  ! 
6.55  I 
2.18  I 

14.35  I 

10.15  1 
4.20  ' 

20  78  I 
15  68  ' 

5  10 
22.49  I 

2.33  i 
20  16  t 
23.65 

3.49 

20.16  < 
25.38 

5.22 
20.16 
2801  I 

785 
20.16 

201 


NA 
NA 
NA 
NA 

•  NA 
NA 
NA 
NA 
NA 
NA 
NA 

4.64 

261 

11.51 

NA 

2.93 
NA 

0.00 

000 

0.00 

000 

000 

000 

0.00 
NA 

2.19 
NA 
NA 

2.98 
NA 
NA 

2.18 
NA 
NA 

2.92 
NA 
NA 

2.20 
NA 
NA 

6.85 
NA 
NA 

510 
NA 
NA 

7.93 
NA 
NA 
12  03 
NA 
NA 

6.55 
NA 
NA 
1015 
NA 
NA 
15.68 
NA 
NA 

2.33 
NA 
NA 

3.49 
NA 
NA 

5.22 
NA 
NA 

7.85 
NA 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090' 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


77789 

77789 

77790 

77790 

77790 

77799 

77799 

77799 

78000 

78000 

78000 

78001 

78001 

78001 

78003 

78003 

78003 

78006 

78006 

78006 

78007 

78007 

78007 

78010 

78010 

78010 

78011 

78011 

78011 

78015 

78015 

78015 

78016  I  .... 

78016  26 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


78016 

78018 

78018 

78018 

78020 

78020 

78020 

78070 

78070 

78070 

78075 

78075 

78075 

78099 

78099 

78099 

78102 

78102 

78102 

78103 

78103 

78103 

78104 

78104 

78104 

78110 

78110 

78110 

78111 

78111 

78111 

78120 

78120 

78120 

78121 

78121 

78121 

78122 

78122 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Appiy  surface  radiation 

Apply  surface  radiation 

Radiation  handling 

Radiation  handling 

Radiation  handling 

Radium/radioisotope  therapy  

Radium/radioisotope  therapy 

Radium/radioisotope  therapy  

Thyroid,  single  uptake  

Thyroid,  single  uptake  

Thyroid,  single  uptake  

Thyroid,  multiple  uptakes  

Thyroid,  multiple  uptakes  

ThyrokJ,  multiple  uptakes  

ThyrokJ  suppress/stimul  

Thyroid  suppress/stimul  

Thyroid  suppress/stimul  

Thyroid  imaging  with  uptake  

Thyroid  imaging  with  uptake  

Thyrotd  imaging  with  uptake  

Thyrokl  image,  mult  uptakes 

Thyroid  image,  mutt  uptakes 

Thyroid  image,  mutt  uptakes 

Thyroid  imaging 

Thyroid  imaging 

Thyroid  imaging 

Thyroid  imaging  with  flow 

ThyrokJ  imaging  with  flow 

Thyroid  imaging  with  flow 

Thyroid  met  imaging 

Thyroid  met  in^ging 

Thyroid  met  imaging 

Thyroid  met  imaging/studies  

ThyrokJ  met  imaging/studies  

Thyroid  met  imaging/studies  

ThyrokJ  met  imaging,  body 

ThyroHl  met  imaging,  body 

ThyrokJ  met  imaging,  body 

ThyrokJ  met  uptake  

ThyrokJ  met  uptake  

Thyroid  met  uptake  

Parathyroid  nuclear  imaging  

ParathyrokJ  nuclear  imaging  

ParathyrokJ  nuclear  inriaging  

Adrenal  nuclear  in\aging  

Adrenal  nuclear  imaging  ».. 

Adrenal  nuclear  imaging  

Endocrine  nuclear  procedure 

Endocrine  nuctear  procedure 

Endocrine  nudear  procedure 

Bor>e  marrow  imaging,  ltd  

Bone  nrtarrow  imaging,  ltd  

Bone  marrow  imaging,  ltd  

Bone  marrow  imagir>g,  mult  

Bone  marrow  imaging,  mult  

Bone  manow  imaging,  mult  

Bone  marrow  imaging,  body  

Bone  marrow  imaging,  body  

Bone  marrow  imaging,  tx)dy  

Plasma  volume,  single 

Plasnta  volume,  single  

Plasma  volume,  single  

Plasma  volume,  muttiple  

Plasma  voluow,  muttiple  

Plasma  volume,  muttiple  

Red  cell  mass,  single  

Red  cell  mass,  single 

Red  cell  mass,  single  

Red  cell  mass,  muttipte 

Red  cell  mass,  muttipte 

Red  cell  mass,  muttipte  

Blood  volume 

BkxxJ  volume 


Physician 

wortc 

RVUs' 


FuHy  im- 

ptefTient- 

ednoo- 

facHityPE 

RVUs 


1.12 

0.00 

1.05 

1.05 

0.00 

0.00 

0.00 

0.00 

0.19 

0.19 

0.00 

0.26 

0.26 

0.00 

0.33 

0.33 

0.00 

0.49 

0.49 

0.00 

0.50 

0.50 

0.00 

0.39 

0.39 

0.00 

0.45 

0.45 

000 

0.67 

0.67 

0.00 

0.82 

0.82 

000 

086 

0.86 

0.00 

0.60 

0.60 

0.00 

0.82 

0.82 

0.00 

0.74 

0.74 

0.00 

0.00 

0.00 

0.00 

0.55 

0.55 

0.00 

0.75 

0.75 

0.00 

0.80 

0.80 

0.00 

0.19 

0.19 

000 

0.22 

0.22 

0.00 

023 

0.23 

0.00 

0.32 

0.32 

0.00 

0.45 

0.45 


FuHy  im- 
ptlement- 
ed  facility 
PE  RVUs 


0.41 

0.43 

0.86 

0.38 

0.48 

0.00 

0.00 

0.00 

0.99 

0.07 

0.92 

1.33 

0.09 

1.24 

1.04 

012 

0.92 

244 

0.18 

2.26 

262 

018 

244 

1.87 

014 

1.73 

2.45 

0.16 

229 

2.68 

0.24 

2.44 

3.62 

031 

3.31 

547 

0.32 

5.15 

1.47 

0.23 

1.24 

2.03 

0.30 

173 

5.44 

0.29 

515 

0.00 

0.00 

0.00 

2.15 

0.21 

1.94 

3.28 

0.27 

3.01 

4.16 

0.29 

3.87 

0.97 

0.07 

0.90 

2.52 

0.08 

2.44 

1.73 

0.09 

1.64 

2.88 

0.12 

2.76 

4.54 

0.17 


Mal- 

practee 

RVUs 


Fully  im- 
ptoment- 
ed  non- 
facility 
total 


Fully  im- 

plemeni- 

ed  facilrty 

total 


0.41 

NA 

NA 
0.38 

NA 
000 
0.00 
0.00 

NA 
0.07 

NA 

NA 
0.09 

NA 

NA 
012 

NA 

NA 
0.18 

NA 

018 
NA 
NA 

014 
NA 
NA 

016 
NA 
NA 

0.24 
NA 
NA 

0.31 
NA 
f4A 

0.32 
NA 
NA 

0.23 
NA 
NA 

0.30 
NA 
NA 

0.29 
NA 

0.00 

0.00 

0.00 
NA 

0.21 
NA 
NA 

0.27 
NA 
NA 

0.29 
NA 
NA 

0.07 
NA 
NA 

008 
NA 
NA 

0.09 
NA 
NA 

012 

NA 

NA 

0.17 


003 

002 

0.06 

004 

0.02 

000 

0.00 

000 

0.06 

0.01 

0.05 

0.07 

0.01 

0.06 

0.06 

0.01 

005 

0.13 

002 

0.11 

0.14 

002 

0.12 

0.11 

0.02 

0.09 

013 

002 

Oil 

0.15 

003 

0.12 

018 

0.03 

0.15 

027 

0.03 

0.24 

014 

0.02 

0.12 

012 

0.03 

0.09 

027 

003 

0.24 

000 

000 

0.00 

012 

002 

0.10 

0.17 

0.03 

0.14 

0.21 

003 

0.18 

0.06 

001 

0.05 

0.13 

001 

0.12 

0.10 

0.01 

009 

0.13 

0.01 

0.12 

0.22 

002 


1.56 
0.45 
197 
1.47 
050 
000 
000 
000 
1.24 
0.27 
0.97 
166 
036 
130 
1.43 
0.46 
0.97 
306 
069 
2.37 
3.26 
0.70 
256 
2.37 
0.55 
182 
303 
063 
240 
350 
094 
256 
462 
1  16 
3.46 
660 
121 
539 
2.21 
085 
136 
•297 
1  15 
1  82 
645 
106 
539 
000 
000 
000 
2.82 
0.78 
204 
4.20 
105 
315 
5.17 
1  12 
405 
122 
0.27 
0.95 
2.87 
0.31 
256 
206 
033 
173 
333 
0.45 
2.88 
5.21 
064 


Gtobal 


1  56 

NA 

NA 

147 

NA 

000 

000 

0.00 

NA 

027 

NA 

NA 

036 

NA 

NA 

046 

NA 

NA 

069 

NA 

NA 

0.70 

NA 

NA 
055 

NA 

NA 
063 

NA 

NA 
094 

NA 

NA 
1  16 

NA 

NA 
121 

NA 

NA 
0.85 

NA 

NA 
1  15 

NA 

NA 
106 

NA 
000 
0.00 
0.00 

NA 
078 

NA 

NA 
105 

NA 

NA 
1  12  I 

NA ; 

NA' 

027  ! 

'NA  I 

NA  I 

0  31 

na{ 

NA 

033 

NA 

NA 

045 

NA 

NA 

064 


090 
090 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

•xxx 

XXX 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
zzz 
zzz 

Z2Z 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 


'  CPT  codes  anc  descnpnoos  only  are  copyright  2001  Aniencan  Medical  Association  All  Rights  Resened.  Applicable  FARS/DFABS  Apply. 
'Copyright  1994  American  Dental  Association.  All  nghts  reserved 
■>  ^Indicates  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  and  descriplions  only  are  copymght  2001  Amancan  Uadcat  Assocatxw.  Al  HigWs  Reserved  Appteable  FARS/DFARS  Apply 
'Copyright  1994  American  Denta:  Associahon  All  nghts  reserved. 
3  ♦Indcates  RVUs  are  not  used  for  Medicare  payinent 
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CPTV 
HCPCS2 


MOO 


78122 
78130 
78130 

78130  : 

78135  ; 

78135 

78135  i 

78140 

78140 

78140 

78160 

78160 

78160 

78162 

78162 

78162  ' 

78170 

78170 

78170 

78172 

78172 

78172 

78185 

78185 

78185 

78190 

78190  ^ 

78190  ' 

78191 

78191 

78191 

78195 

78195 

78195  1 

78199 

78199 

78199 

78201 

78201 

78201 

78202  • 

78202 

78202 

78205 

78205 

78205 

78206 

78206 

78206 

78215 

78215 

78215 

78216 

78216 

78216 

78220 

78220 

78220 

78223 

78223 

78223 

78230 

78230 

78230 

78231 

78231 

78231 

78232 

78232 

78232 

78258 

78258 

78258 


TC 


26 
TC 


Status 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
C 
A 
A 
A 
A 

;a 

|A 

!  A 

A 

A 

I  A 

I  A 

|c 

C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

lA 
A 
A 
A 
A 

I  A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Blood  volume 

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  kinetics 

Red  cell  survival  kinetics 

Red  cell  survival  kinetics 

Red  cell  sequestration 

Red  cell  sequestration 

Red  cell  sequestration 

Plasma  iron  turnover  

Plasma  iron  turnover  

Plasma  iron  turnover  

Iron  absorption  exam  

Iron  absorption  exam  

Iron  absorption  exam  

Red  cell  iron  utilizatk>n  

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Total  body  iron  estimation  ... 
Total  txxly  Iron  estimation  ... 
Total  body  iron  estimation  ... 

Spleen  imaging 

Spleen  imaging 

Spleen  imaging 

Platelet  survival,  kinetics  

Platelet  survival,  kinetics  

Platelet  survival,  kinetics  

Platelet  survival  

Platelet  survival  

Platelet  survival  

Lymph  system  imaging  

Lymph  system  Imaging  

Lymph  system  Imaging  

Blood/lymph  nuclear  exam  .. 
BloooHymph  nuclear  exam  .. 
Bloodflymph  nuclear  exam  .. 

Liver  imaging  

Liver  imaging  

Liver  imaging  

Liver  imaging  with  (low 

Liver  imaging  with  flow 

Liver  imaging  with  flow 

Uver  imaging  (3D)  

Liver  imaging  (3D)  

Liver  Imaging  (3D)  

Liver  image  (3d)  w/ftow 

Liver  image  (3d)  w/flow  

Liver  image  (3d)  w/flow  

Liver  and  spleen  imaging  

Liver  and  spleen  Imaging  

Liver  and  spleen  imaging  

Liver  &  spleen  image/flow  ... 
Liver  &  spleen  image/flow  .  . 
Liver  &  spleen  image/flow  ... 

Liver  function  study  

Liver  function  study  

Liver  function  study  

t-lepatoblllary  imaging  

Hepatobiliary  imaging  

Hepatobiliary  imaging 

Salivary  gland  imaging  

Salivary  gland  Imaging  

Salivary  gland  imaging  

Serial  salivary  imaging  

Senal  salivary  imaging  

Serial  salivary  imaging  

Salivary  gland  function  exam 
Salivary  gland  function  exam 
Salivary  gland  functkjn  exam 
Esophageal  motility  study  .... 
Esophageal  motility  study  .... 
Esophageal  motility  study    ... 


Physician 

wori< 
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0.00 

0.61 

0.61 

0.00 

0.64 

0.64 

0.00 

0.61 

0.61 

0.00 

0.33 

0.33 

0.00 

0.45 

045 

0.00 

0.41 

0.41 

0.00 

0.00 

0.53 

0.00 

0.40 

0.40 

0.00 

1.09 

1.09 

0.00 

0.61 

0.61 

0.00 

1.20 

1.20 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

051 

0.00 

0.71 

0.71 

0.00 

0.96 

0.96 

0.00 

0.49 

049 

000 

057 

0.57 

0.00 

0.49 

049 

000 

084 

084 

0.00 

0.45 

045 

000 

052 

052 

000 

0.47 

0.47 

000 

074 

074 

000 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


4.37 

2.93 

0.22 

2.71 

4.86 

0.23 

4.63 

3.95 

0.21 

3.74 

3.60 

0.12 

3.48 

3.22 

0.18 

3.04 

5.19 

0.15 

5.04 

0.00 

0.20 

0.00 

2.39 

0.15 

2.24 

5.83 

0.40 

5.43 

7.19 

0.22 

6.97 

4.31- 

0.44 

3.87 

0.00 

0.00 

0.00 

2.40 

0.16 

2.24 

2.93 

0.19 

2.74 

5.87 

0.26 

5.61 

5.96 

0.35 

5.61 

2.97 

0.18 

2.79 

3.52 

0.21 

3.31 

3.72 

0.18 

3.54 

3.78 

0.30 

3.48 

2.23 

0.16 

2.07 

3.21 

0.20 

3.01 

3.54 

0.18 

3.36 

3.01 

0.27 

2.74 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


NA 
NA 

0.22 
NA 
NA 

0.23 
NA 
NA 

0.21 
NA 
NA 

0.12 
NA 
NA 

0.18 
NA 
NA 

0.15 
NA 

0.00 

0.20 

0.00 
NA 

0.15 
NA 
NA 

0.40 
NA 
NA 

0.22 
NA 
NA 

0.44 
NA 

0.00 

0.00 

0.00 
NA 

0.16 
NA 
NA 

0.19 
NA 
NA 

0.26 
NA 
NA 

0.35 
NA 
NA 

0.18 
NA 
NA 

0.21 
NA 
NA 

0.18 
NA 
NA 

0.30 
NA 
NA 

016 
NA 
NA 

0.20 
NA 
NA 

0.18 
NA 
NA 

0.27 
NA 


Mai- 
practice 
RVUs 


0.20 

0.15 

0.03 

0.12 

0.24 

0.03 

0.21 

0.20 

0.03 

0.17 

0.19 

0.03 

016 

0.15 

0.01 

0.14 

0.27 

0.04 

0.23 

0.00 

0.02 

0.00 

0.13 

0.02 

0.11 

0.31 

0.06 

0.25 

0.34 

003 

0.31 

0.23 

005 

0.18 

0.00 

0.00 

0.00 

0.13 

0.02 

0.11 

0.14 

0.02 

0.12 

0.29 

0.03 

0.26 

0.13 

0.04 

0.09 

0.14 

0.02 

0.12 

0.17 

0.02 

0.15 

0.18 

0.02 

0.16 

0.20 

0.04 

0.16 

0.13 

0.02 

0.11 

0.16 

0.02 

0.14 

0.16 

001 

0.15 

0.15 

0.03 

0.12 


Fully  im- 
plement- 
ed non- 
facility 
total 


4.57 

3.69 

0.86 

2.83 

5.74 

0.90 

484 

4.76 

0.85 

3.91 

4.12 

0.48 

3.64 

3.82 

0.64 

318 

5.87 

0.60 

527 

000 

0.75 

0.00 

2.92 

0.57 

2.35 

7.23 

1.55 

568 

8.14 

0.86 

728 

5.74 

1.69 

405 

0.00 

000 

0.00 

2.97 

0.62 

2.35 

3.58 

0.72 

2.86 

6.87 

1.00 

5.87 

7.05 

1.35 

5.70 

3.60 

0.69 

2.91 

4.26 

0.80 

3.46 

4.39 

0.69 

3.70 

482 

1.18 

3.64 

281 

0.63 

218 

3.89 

0.74 

3.15 

4.17 

0.66 

3.51 

3.90 

1.04 

2.86 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 

0.86 
NA 
NA 

090 
NA 
NA 

0.85 
NA 
NA 

0.48 
NA 
NA 

0.64 
NA 
NA 

0.60 
NA 

0.00 

0.75 

0.00 
NA 

0.57 
NA 
NA 

1.55 
NA 
NA 

0.86 
NA 
NA 

169 
NA 

0.00 

0.00 

0.00 
NA 

0.62 
NA 
NA 

0.72 
NA 
NA 

1.00 
NA 
NA 

1.35 
NA 
NA 

0.69 
NA 
NA 

0.80 
NA 
NA 

0.69 
NA 
NA 

1.18 
NA 
NA 

0.63 
NA 
NA 

0.74 
NA 
NA 

0.66 
NA 
NA 

1.04 
NA 


GkJbal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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.  CPTV 
HCPCS2 


78261 
78261 
78261 
78262 
78262 
78262 
78264 
78264 
78264 
78267 
78268 
78270 
78270 
78270 
78271 
78271 
78271 
78272 
78272 
78272 
78278 
78278 
78278 
78282 
78282 
78282 
78290 
78290 
78290 
78291 
78291 
78291 
78299 
78299 
78299 
78300 
78300 
78300 
78305 
78305 
78305 
78306 
78306 
78306 
78315 
78315 
78315 
78320 
78320 
78320 
78350 
78350 
78350 
78351 
78399 
78399 
78399 
78414 
78414 
78414 
78428 
78428 
78428 
78445 
78445 
78445 
78455 
78455 
78455 
78456 
78456 
78456 
78457 


MOD 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Gastric  mucosa  imaging 

Gastric  mucosa  imaging 

Gastric  mucosa  imaging  ..r. 

Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 
Gastroesophageal  reflux  exam 

Gastrk:  emptying  study 

Gastric  emptying  study 

Gastric  emptying  study 

Breath  tst  attain/anal  c-14  

Breath  test  analysis,  c-14 

Vit  B-12  absorption  exam 

Vit  Bt12  absorption  exam 

Vit  B-12  absorption  exam 

Vit  B-12  absorp  exam.  IF  

Vit  B-12  absorp  exam.  IF  

Vit  B-12  absorp  exam.  IF  

Vit  B-12  absorp.  combined  

Vit  B-12  absorp.  combined 

Vit  B-12  absorp.  combined 

Acute  Gl  blood  loss  imaging  ... 
Acute  Gl  blood  toss  imaging  ... 
Acute  Gl  btood  toss  imaging  ... 

Gl  protein  loss  exam  

Gl  protein  loss  exam  

Gl  protein  loss  exam  

Meckel's  divert  exam 

Meckel's  divert  exam 

Meckel's  divert  exam 

Leveen/shunt  patency  exam  ... 
Leveen/shunt  patency  exam  ... 
Leveen/shunt  patency  exam  ... 

Gl  nuclear  procedure  

Gl  nuclear  procedure  

Gl  nuclear  procedure  

Bone  imaging,  limited  area  

Bone  imaging,  limited  area  

Bone  in^ging.  limited  area  

Bone  imaging,  multiple  areas  .. 
Bone  imaging,  multiple  areas  .. 
Bone  imaging,  multiple  areas  .. 

Bone  imaging,  whole  txxly 

Bone  imaging,  whole  body 

Bone  imaging,  whole  txxty. 

Bone  imaging.  3  phase  ...1 

Bone  imaging.  3  phase 

Bone  imaging.  3  phase  

Bone  imaging  (3D)  

Bone  imaging  (3D)  

Bone  imaging  (3D)  

Bone  mineral,  single  photon  ... 
Bone  mir>eral.  single  pfioton  ... 
Bone  mineral,  single  photon  ... 

Bone  mineral  dual  photon  

Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 
Musculoskeletal  nuclear  exam 

Non-irifaging  heart  function  

Non-imaging  heart  function  

Non-imaging  heart  function 

Cardiac  shunt  imaging  

Cardiac  shunt  imaging  

Cardiac  shunt  imaging  

Vascular  ftow  imaging  

Vascular  ftow  imaging  

Vascular  ftow  imaging  

Venous  thrombosis  study 

Venous  thrombosis  study 

Venous  thrombosis  study 

Acute  venous  thrombus  image 
Acute  venous  thrombus  Image 
Acute  venous  thrombus  image 
Venous  thrombosis  imaging  .... 
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Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


0.69 
069 
0.00 
0.68 
0.68 
0.00 
0.78 
078 
0.00 
000 
0.00 
0.20 
0.20 
0.00 
0.20 
0.20 
0.00 
0.27 
027 
000 
099 
0.99 
0.00 
0.00 
0.38 
000 
0.68 
0.68 
0.00 
0.88 
0.88 
000 
0.00 
0.00 
0.00 
0.62 
0.62 
0.00 
083 
0.83 
0.00 
0.86 
0.86 
000 
102 
1.02 
000 
1.04 
104 
0.00 
022 
0.22 
0.00 
+0.30 
0.00 
0.00 
0.00 
0.00 
0.45  j 
0  00  I 
0.78  j 
0  78  ! 
0.00  I 
049 
0  49  , 
0  00  i 
0  73  1 
0  73  I 
0.00  ! 
100 
1.00 

oooi 

077 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


4.15 

0.26 

389 

4.29 

0.25 

4.04 

4.20 

028 

3.92 

000 

0.00 

1.54 

007 

147 

1.63 

0.07 

1.56 

2.30 

010 

2.20 

4.98 

035 

463 

0.00 

013 

0.00 

3.13 

024 

289 

323 

0.32 

2.91 

0.00 

000 

000 

258 

0.22 

236 

378 

030 

3.48 

4.37 

0.31 

4.06 

4.91 

0.37 

454 

6.00 

039 

5.61 

0.80 

008 

072 

164 

000 

0.00  I 

0.00  i 

000 

0.16 

000 

246 

032 

2.14 

194 

0  18  i 

176 

404 

026 

378 

415 

0.37 

3.78 

2.81 


NA 

0.26 
NA 
NA 

0.25 
NA 
NA 

028 
NA 

000 

0.00 
NA 

007 
NA 
NA 

0.07 
NA  I 
NA 

0  10  I 
NA  I 
NA  I 

0.35  I 
NA  I 

0.00 

0.13  ! 

0.00  I 
NA  I 

0.24  1 
NA 
NA 

0.32 
NA 

0.00 

0.00 

000 
NA 

0.22 
NA 
NA 

0.30 
NA 
NA 

0.31 
NA 
NA 

0.37 
NA  i 
NA  I 

0.39 
NA 
NA  I 

0  08  j 
NA 

0  12  I 

0.00  I 

0  00  ; 

0  00  I 

0.00 

0.16  I 

0  00  j 
NA  I 

0.32  I 
NA  I 
NA 

0  18  I 
NA  j 
NA  ! 

0  26  I 
NA  I 
NA 

0  37  I 
NA  I 
NA  I 


Fully  infi- 
plefnent- 
ed  non- 

factlity 

total 


Fully  im- 
plement- 
ed facility 
total 


0.21 
003 
018 
021 
003 
018 
0.21 
003 
018 
000 
0.00 

0  09  I 

001  I 
0  08 

0  09  I 

001  I 
0.08  I 

0  12  I 

001  I 
Oil  I 
0  25  I 
0  04  ' 
0.21  ! 
0  00  i 
002 
0.00 
016 
0.03 
0  13  I 
0  17 
0  04  I 
0.13  I 

oooj 

0.00 

000 

015 

003 

012 

019 

003 

0.16 

022 

004 

018 

025 

004 

021 

030 

004 

0.26 

005 

0  01 

0.04 

001 

0.00 

000 

0.00 

000 

002 

000 

014 

003 

0.11 

Oil 

0.02 

009 

0.20 

0  03  I 

0  17 

0.28  { 

0  04  I 

0.24  , 

0  15  ' 


5  05  ' 
0.98 
4.07 
5.18  I 
0.96  ' 
4.22  j 
5  19  I 
1.09  I 
4.10 
0.00  I 
000 
183 
028 
1  55 

1  92 
0  28  I 
1.64  , 

2  69 
0  38 
2.31  I 
622 
138 
484 
000 
0  53 
000 
397 
096 
302 

4  28 
1.24 
304 
000 
000 
000 
335 

0  87 

2  48 
480 

1  16 
364 

5  45 
1.21 
4.24 

6  18 

1  43  ' 

4  75  ! 
734 
1.47 

5  87 
107, 
0.31  I 
0  76  i 
195 
000 
000 
000 
000 
0  63 

0  00 

3  38 

1  13  ' 

2  25 
254 
069 
185 

4  97 
102, 
395 
5.43  { 
1.41  I 
402 

3  73  i 


NA 

0  98 
NA 
NA 

096 
NA  i 
NA 

109 
NA 

000 

000 
NA 

028 
NA 
NA 

028 
NA 
NA 

038 
NA 
NA 

1  38 
NA 

000 

0  53 

000 

NA 

0  95 
NA 
NA 

124 

NA 

000 

000 

000 

NA 

087 

NA 

NA 

1  16 
NA 
NA 

121 
NA 
NA 

143 
NA 
NA 

1  47 
NA 
NA 

0  31 
NA 

043 
000 
000 
000 
000 
063 
000 
NA 

1  13 
NA 
NA 

069 
NA 
NA 

102 
NA 
NA 

1  41 
NA 
NA 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnplions  only  are  ceoyngftt  2001  American  Medical  Association  All  Hights  Reserved.  Applicable  FARS/DFABS  Apply. 
'Copyright  1994  American  Defital  Association  All  nghis  reserved. 
^  ♦Indicates  RVUs  are  not  used  tor  Medicare  payment 


'  CPT  codes  and  descriptions  only  are  copyiighit  2001  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Appty. 
'CopynglTt  1994  American  Dental  Association  All  nghts  reserved. 
^  ♦Indicates  RVUs  are  not  used  (or  Medicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS' 


MOO 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


78457 

78457 

78458 

78458 

78458 

78459 

78459 

78459 

78460 

78460 

78460 

78461 

78461 

78461 

78464 

78464 

78464 

78465 

78465 

78465 

78466 

78466 

78466 

78468 

78468 

78468 

78469 

78469 

78469 

78472 

78472 

78472 

78473 

78473 

78473 

78478 

78478 

78478 

78480 

78480 

78480 

78481 

78481 

78481 

78483 

78483    26 

78483 

78491 
,78491 
'  78491 

78492 

78492 

78492 

78494 

78494 

78494 

78496 

78496  ;  26 

78496 

78499 

78499 

78499 

78580 

78580  I  26 

78580    TC 

78584  I  

78584  I  26 

78584  I  TC 

78585  I   

78585    26 

78585  TC 

78586     

78586    26 


26 
TC 


26 
TC 


26 
TC 


TC 


26 
TC 


26 
TC 


26 

TC 


TC 


26 

TC 


Status 


Description 


Venous  thrombosis  In^glng  .... 
Venous  ttiromtmsis  imaging  .... 
Ven  thrombosis  Images,  bilat  .. 
Ven  thromt)OSis  images,  bilat  . . 
Ven  thrombosis  images,  bilat  .. 
Heart  muscle  imaging  (PET)  ... 
Heart  muscle  Imaging  (PET)  ... 
Heart  muscle  imaging  (PET)  ... 

Heart  muscle  blood,  single 

Heart  muscle  blood,  single 

Heart  muscle  blood,  single 

Heart  muscle  blood,  multiple  ... 
Heart  muscle  blood,  multiple  ... 
Heart  muscle  blood,  multiple  ... 

Heart  Image  (3d),  single 

Heart  Image  (3d),  single 

Heart  Image  (3d),  single 

Heart  image  (3d),  multiple 

Heart  image  (3d),  multiple 

Heart  Image  (3d),  multiple 

Heart  Infarct  image 

Heart  Infarct  image 

Heart  infarct  Image 

Heart  infarct  Image  (ef)  

Heart  Infarct  Image  (ef)  

Heart  Infarct  image  (ef)  

Heart  Infarct  image  (3D) 

Heart  Infarct  Image  (3D) 

Heart  infarct  Image  (3D) 

Gated  heart,  planar,  single 

Gated  heart,  planar,  single 

Gated  heart,  planar,  single 

Gated  heart,  multiple 

Gated  heart,  multiple 

Gated  heart,  multiple 

Heart  wall  motion  add-on  

Heart  wall  motion  add-on  

Heart  wall  motion  add-on  

Heart  function  add-on 

Heart  function  add-on 

Heart  function  add-on 

Heart  first  pass,  single  

Heart  first  pass,  single  

Heart  first  pass,  single  

Heart  first  pass,  multiple  

Heart  first  pass,  multiple  

Heart  first  pass,  multiple  

Heart  image  (pet),  single 

Heart  Image  (pet),  single 

Heart  image  (pet),  single 

Heart  image  (pet),  multiple 

Heart  Image  (pet),  multiple 

Heart  Image  (pet),  multiple 

I  Heart  image,  sped  

Heart  image,  spect  

I  Heart  Image,  spect  

Heart  first  pass  add-oo 

t  Heart  first  pass  add-on 

;  Heart  first  pass  add-on 

'  Cardiovascular  nuclear  exam  . 
I  Canjiovascular  nuclear  exam 
'  Cardiovascular  nuclear  exam  . 

Lung  perfusion  imaging 

■  Lung  perfusion  imaging  

I  Lung  perfusion  imaging 

I  Lur>g  V/Q  image  single  breath 

Lung  V/0  Image  single  breath 

i  Lung  V/0  image  single  breath 

i  Lung  V/Q  imaging  

Lung  V/Q  imaging  

Lung  V/Q  imaging    

j  Aerosol  lung  image,  single  .... 
Aerosol  lung  image,  single  .... 


Physician 

work 

RVUs  3 


Fully  Im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.77 
0.00 
0.90 
0.90 
0.00 
0.00 
^1.88 
0.00 
0.86 
0.86 
0.00 
1.23 
1.23 
0.00 
1.09 
1.09 
0.00 
1.46 
i.46 
0.00 
0.68 
0.69 
0.00 
0.80 
0.80 
0.00 
0.92 
0.92 
0.00 
0.98 
0.98 
0.00 
1.47 
1.47 
0.00 
0.62 
0.62 
0.00 
0.62 
0.62 
0.00 
0.98 
0.98 
0.00 
1.47 
1.47 
0.00 
0.00 
+1.50 
0.00 
0.00 
♦1.87 
0.00 
1.19 
1.19 
0.00 
050 
0.50 
0.00 
0.00 
0.00 
000 
0.74 
0.74 
0.00 
0.99 
0.99 
0.00 
1.09 
1.09 
0.00 
0.40 
0.40 


0.28 
2.53 
4.17 
0.35 
3.82 
0.00 
0.75 
0.00 
2.55 
0.31 
224 
4.94 
046 
4.48 
7,12 
0.41 
6.71 

11.76 
0.56 

11.20 
2.75 
0.26 
249 
3.78 
0.30 
348 
5.31 
0.35 
4.96 
5.60 
0.37 
5.23 
8.40 
0.56 
7.84 
1.72 
0.24 
1.48 
172 
0.24 
1.48 
5.35 
0.39 
4.96 
8.05 
0.58 
7.47 
000 
0.60 
0.00 
000 
0.75 
0.00 
7.15 
0.44 
6.71 
6.91 
0.20 
6.71 
0.00 
0.00 
0.00 
3.53 
0.27 
3.26 
3.39 
0,35 
3.04 
5.74 
0,39 
5.35 
260 
014 


0.28 
NA 
NA 

0.35 
NA 

0.00 

0.75 

0.00 
NA 

0.31 
NA 
NA 

0.46 
NA 
NA 

0.41 
NA 
NA 

0.56 
NA 
NA 

0.26 
NA 
NA 

0.30 
NA 
NA 

0.35 
NA 
NA 

0.37 
NA 
NA 

0.56 
NA 
NA 

0.24 
NA 
NA 

024 
NA 
NA 

0.39 
NA 
NA 

0.58 
NA 

0.00 

0.60 

0.00 

0.00 

0.75 

0.00 
NA 

0.44 

NA 

NA 

0.20 

NA 

000 

0.00 

0.00 

NA 

0.27 

NA 

NA 

0.35 

NA 

NA 

0.39 

NA 

NA 

0.14 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  Im- 
plement- 
ed facility 
total 


0.03 

0.12 

0.20 

0.03 

0.17 

0.00 

0.08 

0.00 

0.14 

0.03 

0.11 

0.26 

0.05 

0.21 

0.35 

0.04 

0.31 

0.56 

0.05 

0.51 

0.15 

0.03 

0.12 

0.19 

0.03 

0.16 

0,26 

0.03 

0.23 

0.29 

0.04 

0.25 

0.40 

0.05 

0.35 

0.10 

0.02 

0.08 

0.10 

0.02 

0.08 

0.26 

0.03 

0.23 

0.39 

0.05 

0,34 

0,00 

0.05 

0.00 

0.00 

0.06 

0.00 

0.29 

0.04 

0.25 

0.27 

0.02 

0.25 

0.00 

0.00 

0.00 

0.18 

0.03 

0.15 

0.18 

004 

0.14 

0.30 

0.05 

0.25 

0.14 

0.02 


1.08 
2.65 
5.27 
1  28 
3.99 
0.00 
2.71 
000 
3.55 
1.20 
2.35 
6.43 
1  74 
4.69 
8.56 
1.54 
7.02 

13.78 
2.07 

11.71 
3.59 
0.98 
2.61 
4.77 
1.13 
3.64 
6.49 
130 
5.19 
6.87 
139 
5.48 

10  27 
2.08 
8.19 
2.44 
0.88 
1.56 
2.44 
0.88 
1.56 
6.59 
1.40 
5.19 
9.91 
2.10 
7.81 
0.00 
2.15 
0.00 
0.00 
2.68 
0.00 
8.63 
1.67 
6.96 
7.68 
0.72 
6.96 
0.00 
000 
0.00 
4.45 
1.04 
3.41 
4.56 
1.38 
3.18 
7.13 
153 
5  60 
314 
0.56 


Global 


1.08 

NA 

NA 
1.28 

NA 
0.00 
271 
0.00 

NA 
1.20 

NA 

NA 
1.74 

NA 

NA 
1.54 

NA 

NA 
2.07 

NA 

NA 
0.98 

NA 

NA 
1.13 

NA 

NA 
1.30 

NA 

NA 
1.39 

NA 

NA 
2.08 

NA 

NA 
0.88 

NA 

NA 
0.88 

NA 

NA 
1  40 

NA 

NA 
210 

NA 
0.00 
2.15 
0.00 
0.00 
2.68 
0.00 

NA 
167 

NA 

NA 
072 

NA 
0.00 
0.00 
0.00 

NA 
1.04 

NA 

NA 
1.38 

NA 

NA 

1.53 

NA 

NA 
0.56  1 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


78586 
78587 
78587 
78587 
78588 
78588 
78588 
78591 
78591 
78591 
78593 
78593 
78593 
78594 
78594 
78594 
78596 
78596 
78596 

78599  i  

78599  i  26 

78599  ;  TC 

78600 

78600 

78600 

78601 

78601 

78601. 

78605 

78605 

78605 

78606 

78606 

78606 

78607 

78607 

78607 

78608 

78609 

78610 

78610 

78610 

78615 

78615 

78615 

78630  I  

78630  26 

78630  '  TC 

78635 

78635 

78635 

78645 

78645 

78645 

78647  !  

78647  I  26 
78647  i  TC 

78650  i  

78650  j  26 
78650  TC 

78660  I  

78660 

78660 

78699 

78699" 

78699 

78700 

78700 

78700 

78701 

78701 

78701  I  TC 

78704  I  


Description 


26 


1  proj 
1  proj 
1  pro| 


Aerosol  lung  image,  single  . 
Aerosol  lung  Image,  multiple 
Aerosol  lung  image,  multiple 
Aerosol  lung  Image,  multiple 
Perfusion  lung  image 
Perfusion  lung  Image 
Perfusion  lung  Image 
Vent  image,  1  breath, 
Vent  image.  1  breath. 
Vent  Image.  1  breath. 
Vent  image,  1  pro),  gas 
Vent  Image.  1  proj.  gas 
Vent  image.  1  proj,  gas 

Vent  image,  mult  proj,  gas  

Vent  image,  mutt  proj.  gas  

Vent  image,  mult  proj,  gas  

Lung  differential  function  

Lung  differential  function  

Lung  differential  function  

Respiratory  nuclear  exam  

Respiratory  nuclear  exam  

Respiratory  nuclear  exam  

Brain  Imaging,  ltd  static  

Brain  Imaging,  ltd  static 

Brain  imaging,  ltd  static 

Brain  imaging,  ltd  w/flow  

Brain  imaging,  ltd  w/flow  

Brain  imaging,  ltd  w/flow 

Brain  imaging,  complete 

Brain  imaging,  complete 

Brain  Imaging,  complete 

Brain  Imaging,  compi  w/tlow  ... 
Brain  Imaging,  compI  w/flow  ... 
Brain  Imaging,  compI  w/flow  ... 

Brain  imaging  (3D)  

Brain  imaging  (3D)  

Brain  Imaging  (3D)  

Brain  Imaging  (PET) 

Brain  Imaging  (PET)  

Brain  flow  imaging  only 

Brain  flow  Imaging  only  

Brain  flow  In^glng  only  

Cerebral  vascular  flow  image  .. 
Cerebral  vascular  flow  image  .. 
Cerebral  vascular  flow  image  .. 

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan 

CSF  ventriculography  

CSF  venthculography  

CSF  ventnculography  

CSF  shunt  evaluation  ............. 

CSF  shunt  evaluation 

CSF  shunt  evaluation  

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan 

Cerebrospinal  fluid  scan 

CSF  leakage  imaging  

CSF  leakage  imaging  

CSF  leakage  Imaging  

Nuclear  exam  o'  tear  flow  

Nuclear  exam  of  tear  flow  

Nuclear  exam  of  tear  flow  

Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 
Nervous  system  nuclear  exam 

Kidney  imaging,  static  

Kidney  Imaging,  static  

Kidney  imaging,  static  

Kidney  Imaging  with  flow 

Kidney  imaging  with  flow 

Kidney  Imaging  with  flow 

Imaging  renogram  


■   Fully  im- 
Physician  i  plement- 
wor1<  ed  non- 

RVUs3      facility  PE 
I     RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


Global 


000 

246 

NA 

012 

258 

NA 

XXX 

049 

2.84 

NA 

014 

347 

NA 

XXX 

049 

018 

0.18 

002 

069 

069 

XXX 

0.00 

266 

NA 

0  12 

278 

NA 

XXX 

1.09 

3.43 

NA 

020 

4  72 

NA 

XXX 

1.09 

0.39 

0.39 

0.05 

1  53 

1  53 

XXX 

000 

3.04 

NA 

015 

3  19 

NA 

XXX 

0.40 

286 

NA 

014 

3  40 

NA 

XXX 

0.40 

0.15 

015 

002 

0  57 

0  57 

XXX 

0.00 

271 

NA 

0  12 

283 

NA 

XXX 

0.49 

346 

NA 

0  17 

4  12 

NA 

XXX 

049 

0.18 

018 

0  02 

0  69 

0  69 

XXX 

000 

3  28 

NA 

015 

3  43 

NA 

XXX 

0.53 

4  92 

NA 

023 

568 

NA 

XXX 

053 

019 

0.19 

002 

0  74 

0  74 

XXX 

000 

473 

NA 

021 

494 

NA 

XXX 

127 

7.17 

NA 

036 

880 

NA 

XXX 

127" 

0.46 

046 

005 

1  78 

1  78 

XXX 

000 

6.71 

NA 

031 

7  02 

NA 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.44 

290 

NA 

0  14 

3  48 

NA 

XXX 

0.44 

016 

016 

002 

062 

062 

XXX 

0.00 

-       274 

NA 

0  12 

286 

NA 

XXX 

0.51 

3.41 

NA 

0.17 

409 

NA 

XXX 

0.51 

0.18 

018 

002 

0  71 

0  71 

XXX 

000 

3.23 

NA 

015 

338 

NA 

XXX 

053 

342 

NA 

017 

4  12 

NA 

XXX 

053 

019 

0  19 

0  02 

0  74 

074 

XXX 

000 

323 

NA 

015 

338 

NA 

XXX 

0.64 

390 

NA 

020 

4  74 

NA 

XXX 

064 

023 

023 

003 

090 

090 

XXX 

000 

367 

NA 

017 

384 

NA 

XXX 

1  23 

670 

NA 

034 

8  27 

NA 

XXX 

1.23 

047 

047 

005 

1  75 

1.75 

XXX 

0.00 

623 

NA 

029 

6  52 

NA 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.30 

161 

NA 

009 

200 

NA 

XXX 

0.30 

Oil 

Oil 

001 

0  42 

0  42 

XXX 

000 

1  50 

NA 

008 

1  58 

NA 

XXX 

042 

381 

NA 

019 

4  42 

NA 

XXX 

0  42 

016 

0  16 

0  02 

060 

060 

XXX 

000 

3  65 

NA 

017 

3  82 

NA 

XXX 

0.68 

502 

NA 

0  25 

5  95 

NA 

XXX 

0.68 

024 

024 

0  03 

0  95 

0  95 

XXX 

000 

478 

NA 

022 

500 

NA 

XXX 

0.61 

267 

NA 

014 

3  42 

NA 

XXX 

0.61 

0  25 

0.25 

0  02 

088 

088 

XXX 

0.00 

242 

NA 

012 

254 

NA 

XXX 

0.57 

3.47 

NA 

017 

421 

NA 

XXX 

0.57 

0.21 

0.21 

0  02 

080 

080 

XXX 

000 

326 

NA 

0  15 

3  41 

NA 

XXX 

090 

5.94 

NA 

029 

713 

NA 

XXX 

0.90 

033 

,0  33 

003 

126 

126 

XXX 

000 

561 

*NA 

0  26 

5  87 

NA 

XXX 

061 

4.63 

NA 

022 

5  46 

NA 

XXX 

0.61 

022 

022 

002 

0  85 

0  85 

XXX 

000 

441 

NA 

020 

4  61 

NA 

XXX 

0.53 

220 

NA 

012 

285 

NA 

XXX 

0.53 

0.19 

019 

0  02 

0  74 

0  74 

XXX 

000 

201 

NA 

010 

211 

NA 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

0.00 

000 

000 

000 

XXX 

045 

305 

NA 

015 

3  65 

NA 

XXX 

045 

016 

0.16 

002 

0  63 

063 

XXX 

000 

289 

NA 

013 

3  02 

NA 

XXX 

0.49 

355 

NA 

017 

4  21 

NA 

XXX 

049 

0.17 

017 

002 

068 

068 

XXX 

0.00 

338 

NA 

015 

3  53 

NA 

XXX 

0.74 

4.03 

NA 

020 

4  97 

NA 

XXX 

'  CPT  codes  and  aescnptoos  only  are  copyngm  2001  Amencan  Medical  AssociatKXt.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyngnt  1994  American  Dental  Association  All  nghts  reserved 
'  ^Indicates  RVUs  are  not  used  tor  Medicare  paynnem. 


'  CPT  codes  and  descriptions  only  are  copynght  2001  Amencan  Medical  Association  All  Rights  Reserved  ApplicatMe  FARSDFARS  Apply 
^  Copyhghl  1 994  Amencan  Dental  Association.  All  nghts  reserved 
^  ♦Indicates  RVUs  are  not  used  for  Medicare  payment. 
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CPTV 
HCPCS2 


MOO        Status 


Description 


Imaging  renogram  

'  Imagng  renogram  

I  Kidney  flow/function  image  

j  Kidney  flow/function  Image  

i  Kidney  flow/function  Image  ...... 

j  Kidney  tlow/tunction  image  

Kidney  flow/function  image  

Kidney  flow/function  image  

Kidney  flow/tunction  Image  

Kidney  flow/function  image  

Kidney  flow/function  Image  

Kidney  Imaging  (3D)  

Kidney  Imaging  (3D) 

Kidney  imaging  (3D) 

Renal  vascular  flow  exam  

Renal  vascular  flow  exam  

Renal  vascular  flow  exam  

Kidney  function  study  

I  Kidney  function  study  

[  Kidney  function  study  

.  Urinary  bladder  retention 

Urinary  bladder  retention 

Unnary  bladder  retention 

i  Ureteral  reflux  study  

Ureteral  reflux  study  

Ureteral  reflux  study    

,  Testicular  Imaging  

Testicular  Imaging  

I  Testicular  imaging  

:  Testicular  imaging/ftow 

'  Testicular  imaglng'flow 

■  Testicular  imaging/flow 

■  Genilounnary  nuclear  exam  .... 
Genitounnary  nuclear  exam  .... 
Genltounnary  nuclear  exam  .... 

,  Tumor  imaging,  limited  area  ... 
I  Tumor  Imaging,  limited  area  ... 
!  Tumor  Imaging,  limited  area  ... 

j  Tumor  imaging,  mult  areas  

;  Tumor  Imaging,  mult  areas  

Tumor  Imaging,  mult  areas  

I  Tumor  Imaging,  wtiole  body  .... 
•  Tumor  imaging,  whole  body  .... 

Tumor  imaging  whole  body  .... 

Tumor  imaging  (3D)  

Tumor  imaging  (3D)  

Tumor  Imaging  (3D)  

Abscess  imaging,  ltd  area  

Abscess  Imaging,  ltd  area  

I  Abscess  imaging,  ltd  area  

■  Abscess  imaging,  whole  body 
'  Abscess  imaging,  whole  IxxJy 
.  Abscess  imaging,  whole  body 

Nuclear  localization/abscess  .. 

Nuclear  localization/abscess  .. 

Nuclear  localization/abscess  .. 
]  TunDor  imaging  (PET)  

Turrwr  imaging  (PET) 

I  Tumor  imaging  (PET)  

Nuclear  medicine  data  proc  ... 

Nuclear  medicine  data  proc  ... 

Nuclear  medicine  data  proc  ... 

;  Nuclear  med  data  proc 

,  Nuclear  med  data  proc 

,  Nuclear  med  data  proc 

I  Prov)de  diag  radionuclide(s)  ... 

Nuclear  diagnostic  exam  

j  Nuclear  diagnostic  exam  

!  Nuclear  diagnostic  exam 

i  Init  hyperthyroid  therapy 

Init  Oyperlhyroid  therapy 

Init  hyperthyroid  therapy 

i  Repeat  hyperthyrotd  therapy   . 
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0.74 

0.00 

0.96 

0.96 

0.00 

1.21 

1.21 

0.00 

1.41 

1.41 

0.00 

0.66 

0.66 

0.00 

0.30 

0.30 

0.00 

038 

0.38 

0.00 

0.36 

0.36 

000 

0.57 

0.57 

000 

0.66 

0.66 

000 

0.71 

0.71 

0.00 

0.00 

0.00 

0.00 

0.66 

0.66 

0.00 

0.79 

0.79 

000 

0.86 

086 

0.00 

1.09 

1.09 

O.OC 

0.73 

0.73 

0.00 

0.86 

0.86 

0.00 

1.09 

1.09 

0.00 

0.00 

♦1.93 

0.00 

+0.05 

♦0.05 

♦0.00 

+010 

♦0.10 

+0.00 

000 

0.00 

000 

0.00 

180 

1.80 

0.00 

105 


Fully  Im- 
plenf>ent- 
ed  non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.27 

3.76 

4.59 

0.35 

4.24 

4.68 

0.44 

4.24 

4.75 

0.51 

4.24 

5.84 

0.23 

5.61 

1.61 

0.11 

1.50 

1.83 

0.14 

1.69 

1.52 

0.13 

1.39 

2.22 

0.21 

2.01 

2.77 

0.23 

2.54 

3.30 

026 

3.04 

000 

0.00 

0.00 

3.46 

023 

3.23 

4.30 

0.29 

4.01 

5.57 

032 

5.25 

6.64 

0.41 

6.23 

3.50 

0.27 

3.23 

6.43 

0.32 

6.11 

6.66 

0.43 

6.23 

0.00 

0.77 

0.00 

1.26 

0.02 

1.24 

2.53 

0.04 

2.49 

0.00 

0.00 

0.00 

0.00 

3.14 

0.65 

2.49 

163 


0.27 

NA 

NA 
0.35 

NA 

NA 
0.44 

NA 

NA 
0.51 

NA 

NA 
0.23 

NA 

NA 
0.11 

NA 

NA 
014 

NA 

NA 
0.13 

NA 

NA 
0.21 

NA 

NA 
0.23 

NA 

NA 
0.26 

NA 
0.00 
0.00 
0.00 

NA 
023 

NA 

NA 
0.29 

NA 

NAl 
0.32 

NA  I 

NA 
0.41 

NA 

NA 
0.27 

NA 

NA| 
0  32  ! 

NA ; 

NA 
0  43  I 

NA  i 
0.00 
0.77 
000 

NA 
0.02 

NA 

NA 
0.04 

NA 
0.00 
0.00 
0.00 
0.00 

NA 
065 

NA 

NA 


Fully  im- 
pterfiefTt- 
ed  non- 
facility 
total 


T 


0.03 

0.17 

0.23 

004 

0.19 

0.24 

0.05 

019 

0.25 

0.06 

0.19 

0.29 

0.03 

0.26 

0.09 

0.01 

0.08 

010 

0.01 

0.09 

0.09 

0.02 

0.07 

0.12 

0.02 

0.10 

0.15 

0.03 

0.12 

0.17 

0.03 

0.14 

0.00 

0.00 

0.00 

018 

0.03 

015 

0.21 

0.03 

0.18 

0.28 

0.03 

0.25 

0.33 

0.p4 

0.29 

0.18 

0.03 

015 

0.32 

0.03 

0.29 

0.33 

0.04 

0.29 

0.00 

0.09 

000 

0.06 

001 

0.05 

0.12 

0.01 

0.11 

0.00 

0.00 

0.00 

0.00 

0.19 

0.07 

012 

0.10 


Fully  im- 
plement- 
ed facility 
total 


1.04 

3.93 

5.78 

1.35 

4.43 

6.13 

1.70 

4.43 

6.41 

1.98 

443 

6.79 

0.92 

5.87 

200 

042 

1.58 

2.31 

0.53 

1.78 

1.97 

0.51 

1.46 

2.91 

0.80 

2.11  j 

3.58  ! 

0  92  I 

2.66  I 

4.18  I 
1.00  i 

3.18 

0.00 

000 

0.00 

4.30 

0.92 

338 
530 
1.11 

4.19 

6.71  i 
1.21  i 
5.50! 
8.06  i 
1.54  I 
6.52  I 
4.41  I 
1.03! 
3.38! 
7.61  ! 
1.21  I 
6.40  1 
8.08  I 
1  56  j 
6  52 
0  00  I 
279  > 
0.00  I 
1.37  j 
0  08  I 
129 
275 
0.15 
2.60 
0.00 
0.00 
000 
000 
5.13 
2.52 
2.61 
2.78 


1.04 
NA 
NA 

1  35 
NA 
NA 

1.70 
NA 
NA 

198 
NA 
NA 
0.92 
NA 
NA 
0.42 
NA 
NA 

0.53 
NA 
NA 

051 
NA 
NA 

0.80 
NA 
NA 

0.92 
NA 
NA 

1.00 
NA 

0.00 

0.00 

000 
NA 

0.92 
NA 
NA 

1.11 
NA 
NA 

121 
NA 
NA 

1.54 
NA 
NA 

1.03 
NA 
NA 

1.21 
NA 
NA 

1.56 
NA 

0.00 

279 

000 
NA 

0.08 
NA 
NA 

0.15 
NA 

0.00 

0.00 

0.00 

0.00 
NA 

2.52 
NA 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS2 


MOO 


79001 
79001 
79020 
79020 
79020 
79030 
79030 
79030 
79035 
79035 
79035 
79100 
79100 
79100 
79200 
79200 
79200 
79300 
79300 
79300 
79400 
79400 
79400 
79420 
79420 
79420 
79440 
79440 
79440 
79900 
79999 
79999 
79999 
80048 
80050 
80051 
80053 
80055 
80061 
80069 
80072 
80074 
80076 
80090 
80100 
80101 
80102 
80103 
80150 
80152 
80154 
80156 
80157 
80158 
80160 
80162 
80164 
80166 
80168 
80170 
80172 
80173 
80174 
80176 
80178 
80182 
80184 
80185 
80186 
80188 
80190 
80192 
80194 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Repeat  hyperthyroid  therapy  .. 
Repeat  hyperthyroid  therapy  .. 

Thyroid  ablation  

Thyroid  ablation  

Thyroid  ablation 

Thyroid  ablation.  carcirKxna  ... 
Thyroid  ablation,  carcinoma  ... 
Thyroid  ablation,  carcinoma  ... 

Thyroid  metastatic  therapy 

Thyroid  metastatic  therapy 

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  therapy 
Hematopoetic  nuclear  therapy 

Intracavitary  nuclear  trmt 

Intracavitary  nuclear  trmt 

Intracavitary  nuclear  trmt 

Interstitial  nuclear  tt>ereipy 

Interstitial  nuclear  ttterapy  

Interstitial  nuclear  theraipy  

Nonhemato  nuclear  therapy  ... 
Nonhemato  nuclear  therapy  ... 
Nontiemato  nuclear  tfterapy  ... 

Intravascular  rHjdear  tf>er 

Intravascular  nuclear  ttief 

Intravascular  nuclear  ther 

Nuclear  jotnt  ttierapy  

Nudear  )o»nt  ttierapy  

Nuclear  joint  ttierapy  

Provide  ther  radiopharm(s)  .... 

Nudear  medicine  therapy  

Nuclear  medicine  therapy  

Nudear  medidne  ttierapy  ...... 

Basic  metatx>lic  panel  

General  health  panel 

Eledrolyte  panel 

Comprehen  metabolic  panel  .. 

Obstetric  panel  ., 

Lipid  panel  

Renal  funcbon  panel  

Arthritis  panel  

Acute  hepatitis  panel 

Hepatic  function  panel 

Torch  antibody  panel 

Drug  screen,  qualitate/muiti  ... 

Drug  screen,  single  

Drug  confirmation  

Drug  analysis,  tissue  prep 

Assay  of  amikadn  

Assay  of  amitriptyline  

Assay  of  benzodiazepines  

Assay.  cart>amazepine,  total  .. 
Assay,  carbamazepine.  free  ... 

Assay  of  cydosporine  

Assay  of  desipramine 

Assay  of  digoxin  

Assay,  dipropylacetic  add 

Assay  of  doxepin  

Assay  of  ettiosuximide  

Assay  of  gentamidn 

Assay  of  gold 

Assay  of  haloperidol 

Assay  of  Imlpramine 

Assay  of  lldocaine  

Assay  of  lithium  

Assay  of  nortriptyline  

Assay  of  phenobarbital  ...^ 

Assay  of  phenytoin.  total 

Assay  of  phenytoin.  free  

Assay  of  primidone 

Assay  of  procainamide 

Assay  of  procainamide 

Assay  of  quinidine  
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1.05 
000 
1.81 
1.81 
0.00 
2.10 
2.10 
0.00 
2.52 
2.52 
0.00 
1.32 
1.32 
0.00 
1.99 
199 
0.00 
0.00 
1.60 
0.00 
1.96 
196 
0.00 
0.00 
1.51 
0.00 
1.99 
1.99 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  infi- 

plernent- 

ed  non- 

ladlity  PE 

RVUs 


0.39 
1.24 
3.13 
0.64 
2.49 
3.26 
0.77 
2.49 
343 
0.94 
249 
3.00 
0.51 
2.49 
3.23 
0.74 
249 
0.00 
0.68 
000 
3.22 
0.73 
2.49 
0.00 
054 
0.00 
3.29 
0.80 
249 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 


FuKy  im- 
plernent- 
ed  facility 
PE  RVUs 


0.39 

NA 

NA 

0.64 

NA 

NA 

0.77 

NA 

NA 

094 

NA 

NA 

0.51 

NA 

NA 

074 

NA 

0.00 

0.68 

0.00 

NA 

073 

NA 

0.00 

0.54 

0.00 

NA 

0.80 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 


Mal- 
practice 
RVUs 


004 
006 
019 
007 
0.12 
0.20 
008 
0.12 
0.21 
009 
012 
017 
005 
012 
0.19 
0.07 
0.12 
0.00 
0.07 
000 
0.20 
0.06 
012 
0.00 
0.06 
000 
0.20 
0.08 
012 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 


Fully  im- 
plernent- 
ed  non- 

fadlity 

total 


1.48 
1.30 
513 
2.52 
261 
556 
295 
2  61 
616 
355 
261 
4.49 
1.88 
261 
5.41 
280 
261 
000 
235 
000 
538 
277 
261 
000 
2.11 
000 
548 
287 
261 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 


Fully  inf^- 
pleme^t- 
ed  facility 
total 


Global 


1.48 

NA 

NA 

2  52  ' 

NA 

NA 

295 

NA 

NA  ! 

3.55 

NA 

NA 

188 

NA 

NA 

280 

NA 

000 

235 

000 

NA 

277 

NA 

000 

211 

000 

NA 

2  87 

NA 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

00b 

000 
000 
000 
0.00 
000 
000 
000 
000 
000 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnptioPS  only  are  copynght  2001  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'  Copynght  1 994  American  Denial  Association  All  rights  reserved 
'  -Indicates  RVUs  are  not  used  (or  Medicare  payment. 


'  CPT  codes  and  descriptions  onty  are  copyrigtit  2001  American  Medical  Asaooation.  All  Rights  Reserved.  ApptcatM  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association  All  rights  reserved. 
^♦Indicaies  RVUs  are  not  used  for  Medicare  payment. 
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CPTV 
HCPCS2 


80196 
80197 
80198 

8oeoo 

80201 
80e02 
80299 

80400 

80402 

80406 

80408 

80410 

80412 

80414 

80415 

80416 

80417 

190418 

80420 

80422 

80424 

80426 

80428 

80430 

80432 

80434 

80435 

80436 

80438 

80438 

80440 

80500 

80502 

81000 

81001 

81002 

81003 

81005 

81007 

81015 

81020 

81025 

81050 

81099 

82000 

82003 

82009 

82010 

82013 

82016 

82017 

82024 

82030 

82040 

82042 

82043 

82044 

82055 

82075 

82085 

82088 

82101 

82103 

82104 

82105 

82106 

82108 

82120 

82127 

82128 

82131 

82135 

82136 


MOO 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Descripiion 


Assay  of  salicytate 

Assay  of  tacrolimus  

Assay  of  ttieophyllino  

Assay  of  tobramycin 

Assay  of  topiramate  

Assay  of  vancomycin  

Quantitative  assay,  drug  

Act^  stimulation  panel  

Acth  stimulation  panel  

Acth  stimulation  panel  

Aldosterone  suppression  eval 

Calcitonin  stimul  panel  

CRH  stimulation  panel  

Testosterone  response 

Estradiol  response  panel 

Renin  stimulation  panel  

Renin  stimulation  panel 

Pituitary  evaluation  panel  

Dexamettiasone  panel  

Glucagon  tolerance  panel  

Glucagon  tolerance  panel  

Gonadotropin  hormone  panel 

Growtfi  honrxxie  panel 

Grovytti  hormone  panel 

Insulin  suppression  panel 

Irfsulin  tolerance  panel  

Insulin  tolerance  panel  

Metyrapone  panel 

TRH  stimulation  panel 

TRH  stimulation  panel 

TRH  stimulation  panel  

Lab  patftology  consultation  ... 
Lab  F>athology  consultation  ... 
Urinalysis,  nonauto  w/scope  . 

Urinalysis,  auto  w/scope  

Urinalysis  nonauto  w/o  scope 
Urinalysis,  auto,  w/o  scope  .. 

Urinalysis 

Urine  screen  for  bacteria 

MtCfX>scopic  exam  of  urine  ... 

Urinalysis,  glass  test  

Urine  pregnancy  test  

Urinalysis,  volume  measure  . 

Urinalysis  test  procedure 

Assay  of  t>lood  acetakjehyde 

Assay  of  acetaminophen 

Test  for  acetone/ketones 

Acetone  assay  

Acetylcholinesterase  assay  .. 

Acylcamitines.  qual  

Acylcamitines.  quant  

Assay  of  acth 

Assay  of  adp  &  amp 

Assay  of  serum  albumin 

Assay  of  unne  albumin 

Microalbumin.  quantitative  .... 

Microalbumin.  semiquant  

Assay  of  ettianol 

Assay  of  breath  etfiand  

Assay  of  aldolase  

Assay  of  aldosterone 

Assay  of  urine  alkaloids  

Alpfia-1 -antitrypsin,  total 

Alpha- 1 -antitrypsin,  pherx)  ... 

Alpha-fetoprolein.  serum  

Alptia-fetoprotein.  amnk)tic  ... 

Assay  of  aluminum  

Amines,  vaginal  fluid  qual  ... 

Amino  acid,  single  qual  

Amino  ackls.  mult  qual 

Amino  ackte.  single  quant  ... 
Assay,  aminolevulink;  ackl  .. 
Amino  acids,  quant,  2-5  
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Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 
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Fully  im- 
plement- 
ed facility 
PE  RVUs 
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0.00 
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0.00 


Mal- 

practk^e 

RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

0.00 
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0.00 

0.00 
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0.01 
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0.00 

0.00 
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0.00 
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0.00 
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0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 
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0.00 
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0.00 
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0.00 
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Global 
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CPTV 
HCPCS2 


82139 
82140 
82143 
82145 
82150 
82154 
82157 
82160 
82163 
82164 
82172 
82175 
82180 
82190 
82205 
82232 
82239 
82240 
82247 
82248 
82252 
82261 
82270 
82273 
82274 
82286 
82300 
82306 
82307 
82308 
82310 
82330 
82331 
82340 
82355 
82360 
82365 
82370 
82373 
82374 
82375 
82376 
82378 
82379 
82380 
82382 
82383 
82384 
82387 
82390 
82397 
82415 
82435 
82436 
82438 
82441 
82465 
82480 
82482 
82485 
82486 
82487 
82488 
82489 
82491 
82492 
82495 
82507 
82520 
82523 
82525 
82528 
82530 


MOD 


Status 


Descriptkxi 


Amino  ackls,  quan,  6  or  nwre  . 

Assay  of  ammonia 

Amniotic  flukj  scan  

Assay  of  amphetamines  ....'. 

Assay  of  amylase  

Androstanedk>l  glucuronkle 

Assay  of  androstenedkxie 

Assay  of  androsterone  

Assay  of  angiotensin  II  

Angk>tensin  I  enzyme  test 

Assay  of  apolipoprotetn  

Assay  of  arsenk: 

Assay  of  ascorbk:  ackl  

Atomk;  absorption 

Assay  of  barbiturates  

Assay  of  beta-2  protein  

Bile  acids,  total  

Bile  ackls,  cholytglycine  

Bilirubin,  total  

Bilirubin,  direct 

Fecal  bilirubin  test  

Assay  of  biotinklase  

Test  for  blood,  feces  

Test  for  blood,  other  source  .... 

Assay  test  for  blood,  fecal 

Assay  of  bradykinin  

Assay  of  cadmium 

Assay  of  vitamin  D  

Assay  of  vitamin  D  

Assay  of  cateitonin  

Assay  of  cak^um  

Assay  of  cateium  

Cateium  infuskxi  test 

Assay  of  cak:ium  in  urine 

Cateulus  analysis,  qual 

Cateulus  assay,  quant  

Cateulus  spectroscopy  

X-ray  assay,  cak:ulus  

Assay,  c-d  transfer  measure  ... 
Assay,  bkxxl  cartion  dnxkle  ... 
Assay,  blood  cartxxi  monoxkle 

Test  for  cartx>n  nxxioxide  

Carcinoembryonk:  antigen 

Assay  of  carnitine 

Assay  of  carotene  

Assay,  urine  catecholamines  .. 
Assay,  bk>od  catecholamines  .. 
Assay,  three  catecholamines  .. 

Assay  of  cathepsin-d 

Assay  of  ceruk)plasmin  

Chemiluminescent  assay  

Assay  of  chloramphenkx)!  

Assay  of  blood  chlorkle 

Assay  of  urine  chk>ride 

Assay,  other  flukj  cfik>rides 

Test  for  chlorohydrocartxxis  ... 
Assay,  bkl/serum  cholesterol  .. 
Assay,  serum  chollnesterase  .. 

Assay,  rtx;  cholinesterase  

Assay,  chondroitin  sulfate  

Gas/lk]ukl  chromatography  

Paper  chromatography 

Paper  chromatography 

Thin  layer  chromatography  

Chromotography,  quant,  sing  .. 
C>ironK>tography,  quant,  mult .. 

Assay  of  chromium 

Assay  of  citrate 

Assay  of  cocaine  

Collagen  crosslinks  

Assay  of  copper  

Assay  of  cortk»stefone 

Cortisol,  free  
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Fully  im- 
pternent- 
ed  non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 
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Mal- 
practk^e 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 
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CPTV 
HCPCS2 


MOO       Status 


82533 

82540 

82541 

82542 

82543 

82544 

82550 

82552 

82553 

82554 

82565 

82570 

82575 

82585 

82595 

82600 

82607 

82608 

82615 

82626 

82627 

82633 

82634 

82638 

82646 

82649 

82651 

82652 

82654 

82657 

82658 

82664 

82666 

82668 

82670 

82671 

82672 

82677 

82679 

82690 

82693 

82696 

82705 

82710 

82715 

82725 

82726 

82728 

82731 

82735 

82742 

82746 

82747 

82757 

82759 

82760 

82775 

82776 

82784 

82785 

82787 

82800 

82803 

82805 

82810 

82820 

82926 

82928 

82938 

82941 

82943 

82945 

82946 


Description 


Physician 

work 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Total  Cortisol  

Assay  of  creatine 

Column  chromotography,  qual  .. 
Column  chromotography.  quant 
Column  chromotograph/isotope 
Column  chromotograph/isotope 

Assay  of  ck  (cpk) 

Assay  of  cpk  In  blood 

Creatine.  MB  fraction  

Creatine.  Isoforms  

Assay  of  creatinine 

Assay  of  urine  creatinine 

Creatinine  clearance  test  

Assay  of  cryofibrinogen  

Assay  of  cryoglobulin  

Assay  of  cyanide  

Vitamin  B-12  

B-12  binding  capacity  

Test  for  urine  cystines 

Dehydroepiandrosterone  

Dehydroepiandrosterone  

DesoxycortKXtsterone  

Deoxycortisol  

Assay  of  dibucaine  numljer 

Assay  of  dihydrocodelnone 

Assay  of  dihydromorphinone  ... 
Assay  of  dihydrotestosterone  ... 
Assay  of  dihydroxyvitamin  d  .... 

Assay  of  dimethadlone 

Enzyme  cell  activity 

Enryme  cell  actrvity,  ra  

Electrophoretic  test 

Assay  of  epiandrosterone  

Assay  of  erythropoietin 

Assay  of  estradiol  

Assay  of  estrogens 

Assay  of  estrogen  

Assay  of  estrid 

Assay  of  estrone  

Assay  of  ethchlorvynol  

Assay  of  ethylene  glycol  

Assay  of  etiocholanolone  

Fats/lipids.  feces,  qual 

Fats/llpids.  feces,  quant  

Assay  of  fecal  fat 

Assay  of  bkxxj  fatty  ackls 

Long  chain  fatty  acids  

Assay  of  ferritin  

Assay  of  fetal  fibronectin 

Assay  of  fluoride 

Assay  of  fluratzepam 

Bkxxl  folic  ackj  serum 

Assay  of  folic  acid,  ibc  

Assay  of  semen  fructose 

Assay  of  rfoc  galactokinase  

Assay  of  galactose   

Assay  galactose  transferase  ... 

Galactose  transferase  test  

Assay  of  gammagk>bulin  igm  .. 
Assay  of  gammagk>bulin  ige  ... 

Igg  1,  2.  3  or  4,  each  

BkJodpH 

Blood  gases:  pH.  p02  &  pC02 
Blood  gases  W/02  saturation  .. 

Blood  gases.  02  sat  only  

Hemogk>bin.oxygen  affinity  

Assay  of  gastnc  acid  

Assay  of  gastric  acid 

Gastrin  test  

Assay  of  gastnn 

Assay  of  glucagon 

Glucose  other  fluid  

Glucagon  tolerance  test  


Fully  im- 
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CPTV 
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82947 
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82950 

82951 
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82953 
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82962 

82963 

82965 

82975 

82977 

82978 

82979 

82980 

82985 

83001 

83002 

83003 

83008 
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83012 
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83014 

83015 
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83020 
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83026 
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83036 
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83060 

83065 

83068 

83069 

83070 

83071 

83080  I 

83088  ; 

83090  i 

83150  1 

83491  I 

83497  { 

83498 

83499 

83500 

83505 

83516 

83518 

83519 

83520 

83525 

83527 

83528 

83540 

83550  i 

83570 

83582 

83586 

83593 

83605 

83615 

83625 

83632 

83633 

83634 
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Status 


Description 


Assay,  glucose,  bkxxl  quant  .. 
Reagent  strip/blood  glucose  ... 

Glucose  test  

Glucose  tolerance  test  (GTT) . 

GTT-added  samples 

Glucose-tolbutamlde  test 

Assay  of  g6pd  enzyme 

Test  for  G6PD  enzyme  

Glucose  blood  test  

Assay  of  glucosidase  

Assay  of  gdh  enzyme 

Assay  of  glutamine 

Assay  of  GGT 

Assay  of  glutathione  

Assay,  rbc  glutathkine  

Assay  of  glutethimide  

Glycated  protein  

Gonadotropin  (FSH)  

Gonadotropin  (LH) 

Assay,  growth  hormone  (hgh) 

Assay  of  guanoslne 

Assay  of  haptogk>bin.  quant ... 

Assay  of  haptogk>bins  

H  pylori  analysis  

H  pyk>ri  drug  admln/collect 

Heavy  metal  screen  

Quantitative  screen,  metals  .... 
HefTX)gtobln  electrophoresis  ... 
Hemoglobin  electrophoresis  ... 
Hemoglobin  chromotogreiphy  . 
Hemoglobin,  copper  sulfate  ... 
Fetal  hemogtobln.  chemical  ... 
Fetal  hemogk>bln  assay,  qual 

Glycated  hemogtobln  test 

Blood  methemoglobin  test 

Blood  n>ethemogtobln  assay  .. 
Assay  of  plasma  hemogkibin  . 

Blood  sulfhemoglobin  test  

BkxxJ  sulfhemoglobin  assay  .. 

Assay  of  hemogtobln  heat 

Hemoglobin  stability  screen    .. 

Assay  of  urine  hemoglobin 

Assay  of  hemosiderin,  qual  .... 
Assay  of  hemosidenn,  quant .. 
Assay  of  b  hexosaminidase  ... 

Assay  of  histamine  

'  jsay  of  homocysbne  

Assay  of  for  hva  

Assay  of  corticosteroids  

Assay  of  5-hiaa  

Assay  of  progesterone  

Assay  of  progesterone  

Assay,  free  hydroxyprolirw 

Assay,  total  hydroxyprolirte  .... 
Immunoassay,  nonantibody  ... 

Immunoassay,  dipstick  

Immunoassay.  nonantitxxJy  ... 

Immunoassay.  RIA  

Assay  of  Insulin  

Assay  of  Insulin  

Assay  of  Intrinsic  factor  

Assay  of  Iron  

Iron  binding  test 

Assay  of  idh  enzyme 

Assay  of  ketogenic  steroids  ... 

Assay  17-  ketosteroids 

Fractionatton,  ketosteroids  

Assay  of  lactk;  acid  

Lactate  (LD)  (LDH)  enzyme  ... 

Assay  of  Idh  enzynnes  

Placental  lactogen  

Test  urine  for  lactose  

Assay  of  urine  for  lactose  
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CPTV 
HCPCS2 


MOO   Status 


83655 
83661 
83662 
83663 
83664 
83670 
83690 
83715 
83716 
83718 
83719 
83721 
83727 
83735 
83775 
83785 
83788 
83789 
83805 
83825 
83835 
83840 
83857 
83858 
83864 
83866 
83872 
83873 
83874 
83883 
83885 
83887 
83890 
83891 


83893 
83894 


83897 


83901 
83902 

83903 
83904 
83905 
83906 
839ia- 
83912  1 
83915 
83916 
83918 
83919 
83921 
-  83925 
83930 
83935 
83937 
83945 
$  83950 
83970 
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83992 

84022 

84030 

84035 

84060 

84061 

84066  1 

84075 

84078  1 

840801 

84081  I 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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Description 


Assay  of  lead 

L/s  ratio,  fetal  lung 

Foam  stability,  fetal  lung  

•Fluoro  polarize,  fetal  lung 

Lamellar  bdy.  fetal  lung  

Assay  of  lap  enzyme 

Assay  of  lipase  

Assay  of  blood  lipoproteins  .... 
Assay  of  blood  lipoproteins  .... 

Assay  of  lipoprotein  

Assay  of  blood  lipoprotein 

Assay  of  blood  lipoprotein  

Assay  of  Irti  hiormone  

Assay  of  magnesium 

Assay  of  md  enzyme 

Assay  of  manganese 

Mass  spectrometry  qual  

Mass  spectrometry  quant 

Assay  of  meprobamate  

Assay  of  mercury  

Assay  of  metanepfirines 

Assay  of  mettiadone  

Assay  of  methemalbumin 

Assay  of  mettisuximide  

Mucopolysacctiandes 

Mucopolysacchandes  screen  . 

Assay  synovial  fluid  mucin  

Assay  of  csf  protein 

Assay  of  myoglobin  

Assay,  nephelometry  not  spec 

Assay  of  nickel  

Assay  of  nicotine 

Molecule  isolate 

Molecule  isolate  nucleic  

Molecular  diagnostics 

Molecule  dot/slot/blot 

Molecule  gel  electrophor  

Molecular  diagnostics 

Molecule  nucleic  transfer  

Molecule  nucleic  ampii  

Molecule  nucleic  ampli  

Molecular  diagnostics 

Molecule  mutation  scan  

Molecule  mutation  identify 

Molecule  mutation  Identify 

Molecule  mutation  Identify 

Genetic  examination 

Genetic  examination 

Assay  of  nucleotidase  

Ollgoclonal  bands  

Organic  acids,  total,  quant  

Organic  acids,  qual.  each  

Organic  acid,  single,  quant  ... 

Assay  of  opiates   

Assay  of  blood  osmotaiity  

Assay  of  urine  osnwiality  

Assay  of  osteocalcin    

Assay  of  oxalate 

Oncorprotein.  fier-2/neu  

Assay  of  parattiormone  

Assay  of  body  fluid  acidity  .... 

Assay  for  pfiencyclidine  

Assay  of  phenotfiiazine    

Assay  of  blood  pku 

Assay  of  phenylketones  

Assay  acid  phosphatase  

Phosphatase,  forensic  exam  . 
Assay  prostate  phosphatase  . 
Assay  alkaline  phosphatase 
Assay  alkaline  phosphatase  . 
Assay  alkaline  phosphatases 
Amniotic  fluid  enzyme  test  .... 
Assay  of  rt)c  pg€d  enzyme  ... 
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0.00 
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Fully  im- 
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0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.17 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
ptement- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 

o.oo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.00 

aoo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 


0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.55 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 


Fully  im- 
plement- 
ed facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.55 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo! 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS2 


MOD   Status 


Description 


84087 
84100 
84105 
84106 
84110 
84119 
84120 
84126 
84127 
84132 
84133 
84134 
84135 
84138 
84140 
84143 
84144 
84146 
84150 

84152  ; 

84153  1 
84154 
84155 
84160  I 
84165  I 
84165  I 
84181  i 

84181  1 

84182  I 
84182  : 
84202 
84203  I 

84206  ' 

84207  ' 
84210  ! 
84220 
84228 
84233  ' 
84234 
84235 
84238 
84244  ; 
84252 
84255 
84260 
84270 
84275 
84285 
84295 
84300 
84305 
84307 
84311 
84315 
84375 
84376  ' 
84377 
84378 
84379 
84392 
84402 
84403 
84425 
84430 
84432 
84436  j 
84437 
84439  I 
84442  I 
84443 
84445 
84446 
84449 


26 


26 


26 


Assay  phosphohexose  enzymes 

Assay  of  phosphonjs 

Assay  of  uhne  phosphorus  

Test  for  porphobilinogen 

Assay  of  porphobilinogen  

Test  urine  for  porphyrins  

Assay  of  unne  porphynns  

Assay  of  feces  porphynns 

Assay  of  feces  porphyrins 

Assay  of  serum  potassium 

Assay  of  unne  potassium 

Assay  of  prealbumin ^ 

Assay  of  pregnanedkil 

Assay  of  pregnanetriol  

Assay  of  pregnenolone  

Assay  of  1 7-hydroxypregneno  ... 

Assay  of  progesterone  

Assay  of  prolactin  

Assay  of  prostaglandin 

Assay  of  psa.  complexed 

Assay  of  psa.  total 

Assay  of  psa.  free  

Assay  of  protein  

Assay  of  serum  protein  

Assay  of  serum  proteins  

Assay  of  serum  proteins  

Western  blot  test 

Western  blot  test  

Protein,  western  blot  test  

Protein,  western  blot  test  

Assay  RBC  protoporphyrin 

Test  RBC  protoporphyrin  

Assay  of  proinsulin 

Assay  of  vitamin  b-6 

Assay  of  pyruvate 

Assay  of  pyruvate  kinase  

Assay  of  quinine  

Assay  of  estrogen  

Assay  of  progesterone  

Assay  of  endocrine  hormone  

Assay,  nonendocnne  receptor  ... 

Assay  of  renin  

Assay  of  vitamin  b-2 

Assay  of  selenium  

Assay  of  serotonin ._.... 

Assay  of  sex  hormone  gtobul 

Assay  of  sialic  acid 

Assay  of  silica  

Assay  of  serum  sodium 

Assay  of  urine  sodium 

Assay  of  somatomedin 

Assay  of  somatostatin  

Spectrophotometry    

Body  fluid  specific  gravity 

Chromatogram  assay,  sugars  .... 

Sugars,  single,  qual 

Sugars,  multiple,  qual 

Sugars  single  quant 

Sugars  multiple  quant  

Assay  of  unne  sulfate 

Assay  of  testosterone 

Assay  of  total  testosterorte 

Assay  of  vitamin  b-1  

Assay  of  thiocyanate  

Assay  of  fhyroglobulin  

Assay  of  total  thyroxine 

Assay  of  neonatal  thyroxine  

Assay  of  free  thyroxine  

Assay  of  thyroid  activity 

Assay  thyroid  stim  hormone  ....... 

Assay  of  tsi  ^ 

Assay  of  vitamin  e 

Assay  of  transcortin 


Ptiysician 

work 

RVUs  3 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plernent- 
ed  non- 

facility 

total 

Fully  im- 
plement- 
ed facility 
total 

Global 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

0.00 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

0.00 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

0.00 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

037 

0.17 

0.17 

001 

055 

0  55 

XXX 

000 

000 

0.00 

000 

000 

000 

XXX 

0.37 

015 

015 

0  01 

053 

0  53 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

037 

015 

015 

0.01 

053 

0  53 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

000 

0.00 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

0.00 

0.00 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

ooo 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

0.00 

000 

000 

000 

000 

XXX 

000 

0.00 

000 

000 

000 

000 

XXX 

ooo 

000 

000 

000 

000 

000 

XXX 

000 

000 

000 

000 

000 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

000 

0.00 

0.00 

000 

000 

XXX 

000 

000 

000 

000 

0  00. 

000 

XXX 

0.00 

000 

000 

000 

000 

000 

XXX 

000 

0.00 

0.00 

000 

000 

000 
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000 

000 

000 
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000 

000 
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0.00 
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000 
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XXX 

000 

000 

000 
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000 

000 
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000 
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0.00 

0.00 
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0.00 
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000 
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CPT  V  I 
HCPCS2  : 


MOO   Status 


84450 

84460 

84466 

84478 

84479 

84480 

84481 

84482 

84484 

84485 

84488 

84490 

84510 

84512 

84520 

84525 

84540 

84545 

84550 

84560 

84577 

84578 

84580 

84563 

84585 

84586 

84588 

84590 

84591 

84597 

84600 

84620 

84630 

84681 

84702 

84703 

84830 

84999 

85002 

85007 

85008 

85009 

85013 

85014 

85018 

85021 

85022 

85023 

85024 

85025 

85027 

85031 

85041 

8S044 

85045 

85046 

85048 

85060 

85095 

85097 

85102 

85130 

85170 

85175 

85210 

8S220 

85230 

85240 

85244 

85245 

85246 

85247 

85250 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

0 

A 

D 

X 

X  . 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Physician 

work 

RVUs  3 


Transferase  (AST)  (SGOT)  .... 

Alanine  ammo  (ALT)  (SGPT)  . 

Assay  of  transferrin  

Assay  of  tnglycerides  

Assay  of  tfiyroid  (t3  or  t4)  

Assay,  triiodotfiyronine  (13)  .... 

Free  assay  (FT-3)  

Reverse  assay  (t3)  

Assay  of  troponin,  quant  

I  Assay  duodenal  fluid  trypsin  .. 

I  Test  feces  for  trypsin 

I  Assciy  of  feces  for  trypsin 

I  Assay  of  tyrosine  

Assay  of  troponin,  qual  

Assay  o1  urea  nitrogen  

I  Urea  nitrogen  semi-quant  ....... 

I  Assay  of  urine/urea-n  

I  Urea-N  clearance  test  

I  Assay  of  blood/uric  acid  

I  Assay  of  urine/uric  acid  

'  Assay  of  feces/urobilinogen  ... 

I  Test  unne  urobilinogen 

I  Assay  of  urine  urobilinogen  .... 
I  Assay  of  urine  urobilinogen  .... 

I  Assay  of  urine  vma  

I  Assay  of  vip  

I  Assay  of  vasopressin  

I  Assay  of  vitamin  a 

j  Assay  of  nos  vitamin  

I  Assay  of  vitamin  k  

Assay  of  volatiles 

Xyk>se  tolerance  test 

Assay  of  zinc 

Assay  of  c-peptide 

Cfiorionic  gonadotropin  test  ... 

Chorionic  gonadotropin  assay 

Ovulation  tests 

Clinical  chemistry  test  

Bleeding  time  test 

Differential  WBC  count  

I^ndifferential  WBC  count 

Differential  WBC  count 

Hematocrit  

Hematocrit  

Hemoglobin  

Automated  hemogram 

Autqmated  hemogram 

Automated  hemogram 

Automated  hemogram 

Automated  hemogram 

Automated  hemogram 

Manual  hemogram.  ct)C 

Red  blood  cell  (RBC)  count  .. 

Reficukxyte  count  

Reticulocyte  count 

Reticyte/'hgb  concentrate 

White  blood  cell  (WBC)  count 

Blood  smear  interpretation  .... 

Bone  marrow  aspiration  

Bone  marrow  interpretaiion  ... 

Bone  marrow  biopsy  

Chromogenic  substrate  assay 

Blood  c'ot  retraction  

Blood  clot  lysis  time  

Bkx}d  clot  factor  II  test  

BkxJd  ctot  factor  V  lest    

Blood  ctot  factor  VII  test  

Bkxxi  ctot  factor  VIII  test 

Btood  ctot  factor  VIII  test  

Bkxjd  ctot  factor  VIII  test  

Blood  ctot  factor  VIII  test  

Btood  clot  factor  VIII  lest  

Blood  clot  factor  IX  test  


0.00 
000 
0.00 
0.00 
0.00 
0.00 

ono 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.45 

0.00 

0.94 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 


Fully  Im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.19 

0.00 

1.75 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00  I 

0.00  I 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

019 

000 

0.43 

0  00  I 

0.00 

0  00 

0  00  I 

0.00  I 

0.00  i 

0.00  I 

0.00  i 

0.00  { 

0.00 

0.00 

0.00 

000 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
0  00  I 
0  00  I 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
>0.00 
000 
0.00 
000 
0.02 
000 
003 
0.00 
000 
000 
0.00 
000 
O.tX) 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 


T 


Fully  im- 
plement- I 
ed  facility 
total 


Global 


000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00  1 

0.00  I 

0.00  I 

0.00  I 

0  00  1 

0.00  I 

0.00 ! 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00  j 

0  00  t 

0  66  [ 

000  I 

2.72 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

0.00 


0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.66 

0.00 

1.40 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS2 


MOD 


85260 
85270 
85280 
85290 
85291 
85292 
85293 
85300 
85301 
85302 
85303 
85305 
85306 
85307 
85335 
85337 
85345 
85347 
85348 
85360 
85362 
85366 
85370 
85378 
85379 
85384 
85385 
85390 
85390 
85400 
85410 
85415 
85420 
85421 
85441 
85445 
85460 
85461 
85475 
85520 
85525 
85530 
85535 
85536 
85540 
85547 
85549 
85555 
85557 
85576 
85576 
85585 
85590 
85595 
85597 
85610 
85611 
85612 
85613 
85635 
85651 
85652 
85660 
85670 
85675 
85705 
85730 
85732 
85810 
85999 
86000 
86001 
86003 


26 


26 


Status 


Descriptton 


Blood  ctot  factor  X  test 

Blood  ctot  factor  XI  test 

Blood  ctot  factor  XII  test 

Blood  ctot  factor  XIII  test 

Btood  ctot  factor  XIII  test 

Blood  ctot  factor  assay 

Blood  ctot  factor  assay 

Antithrombin  III  test  

Antithrombin  III  test  

Bkxxj  ctot  inhibitor  antigen 

Btood  ctot  inhibitor  test  

Blood  ctot  inhibitor  assay  

Blood  ctot  inhibitor  test 

Assay  activated  protein  c, 

Factor  Inhibitor  test 

Thrombomodulin 

Coagulatton  time  

Coagulatton  time  

Coagulatton  time  

Eugk>t>ulin  lysis  

Fibrin  degradation  products  

Fibrinogen  test 

Fibrinogen  test 

Fibrin  degradation  

Fibrin  degradation  

Fibrirtogen 

Fibrinogen 

Fibfinofysins  screen 

Rbrinotysins  screen 

Fibrinofytic  plasmin  

Fibnnotytic  antiptasmtn  

Fibrinolytic  plasminogen 

Fibnnotytic  plasminogen 

Fil>rinolytic  plasminogen 

Heinz  bodies,  direct 

Heinz  bodies,  induced 

Hemogtobin.  fetal  

Hemoglobin,  fetal  

Hemolysin 

Heparin  assay  

Heparin   

Heparin-protamine  tolerarx:^ 

Iron  stain,  btood  cells  

Iron  stain  peripf>eral  t>lood  

Wbc  alkaline  phosphatase 

RBC  mechanical  fragility  

Muramklase 

RBC  osmotk:  fragility 

RBC  osmotic  fragility 

Btood  platelet  aggregatkm  

Bkxxl  platelet  aggregatton  

Btood  platelet  estimation  

Platelet  count,  manual 

Platelet  count,  automated  

Platelet  neutralization  

Prothrombin  time  

Prothrombin  test  

Viper  venom  prothrombin  time 

Russell  viper  venom,  diluted 

Reptilase  test !. 

Rbc  sed  rate,  nonautomated 

Rbc  sed  rate,  automated 

RBC  sickle  cell  test 

Thrombin  time,  plasma 

Thrombin  time,  titer  ,. 

Thromboplastin  inhit)ition 

Thrombojalastin  time,  partial  

Thromt)oplastin  time,  partial  

Bkxxl  viscosity  examination  

Hematotogy  procedure  

Agglutinins,  febrile  

Allergen  specific  igg 

Allergen  specific  IgE 


Physician 

work 
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Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.37 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


Gtobal 


-+- 


0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

012 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

000 

0  00  '' 

0  00 

0  00  I 

0.16  1 

0  00 

0.00 

0  00 ! 

0.00  I 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 


000 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00  I 

0.00  I 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

000 

000 

012 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

0  00  I 


000 
000 
000 
0.00 
0.00 
000 
000 
000 
016 
0.00 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
0.00 

0  00 ; 

0  00  ! 
0.00  ^ 
0.00  I 
0.00  I 
0.00  i 
0.00  I 
0.00  ! 


000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
0.00 
000 
001 
000 
000 
000 
000 
0.00 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
001 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 


000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.50 

000 

000 

0.00 

0.00 

0  00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00  I 

0.00  I 

0.00 

0.00 

0.00  I 

0  00  I 

000 

054 

000 

000  ! 

0  00  i 

0.00  I 

0.00  I 

0  00  , 

000 

000  ^ 

0.00  I 

0  00 ! 

0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 


000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 

o.po 

000 
000 
000 
000 
000 
000 
000 
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000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
054 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
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CPTV 
HCPCS2 


MOO 


Status 


86005 

8G0ei 
86022 
86023 
86038 

86039 
86060 
86063 

86077 

86078 

86079 

86140 

86141 

86146 

86147 

86148 

86155 

86156 

86157 

86160 

86161 

86162 

88171 

86185 

86215 

86225 

86226 

86235 

86243 

86255 

86255 

86256 

66256 

86277 

86280 

86294 

86300 

86301 

86304 

86306 

86309 

86310 

86316 

86317 

86318 

86320 

86320 

86325 

86325 

86327 

86327 

86329 

86331 

86332 

86334 

66334 

86336 

86337 

8634d 

86341 

86343 

86344 

863531 

86359 

86360 

86361  I 

86376; 

86378 

86382 

86384; 

86403! 

86406 

86430 


26 


26 


26 


26 


26 


26 


Description 


Allergen  specific  IgE 

WBC  antibody  identification  

Platelet  antitxxlies  

Immunoglobulin  assay 

Antinuclear  antibodies  

Antinudear  antitxxties  (ANA)  .. 

Antistreptolysin  o,  titer 

Antistreptolysin  o.  screen  

Physician  blood  t>ank  service  ... 
Physician  blood  bank  service  . 
Pttysician  blood  tiank  service  ... 

C-reactive  protein  

C-reactive  protein,  hs 

Glycoprotein  antitxxly 

Cardiolipin  antit>ody 

Pfiospholipid  antibody 

Chemotaxis  assay 

Cold  agglutinin,  screen 

Cokl  agglutinin,  titer  

Complement,  antigen  

Complement/function  activity  .. 

Complement,  total  (CH50)  

Complement  fixation,  each 

Counterimmunoelectrophoresis 
Deoxyribonuclease.  antitxxly  .. 

DtJA  antibody  

QUA  antibody,  single  strand  ... 

Nuclear  antigen  antibody  

Fc  receptor  

Ruorescent  antibody,  screen  .. 
Fluorescent  antitxxly.  screen  .. 

Fluorescent  antibody,  titer 

Fluorescent  antibody,  titer 

Growth  hormone  antibody 

Hemagglutination  inhibition  

Immunoassay,  tumor  qual  

Immunoassay,  tumor  ca  15-3  . 
Immunoassay,  tumor  ca  19-9  . 
Immunoassay.  tunx>r.  ca  125  .. 

l-leterophile  antibodies 

Helerophile  antibodies 

Helerophile  antibodies 

lmmur>oa5say.  tunxjr  other  

Immunoassay  infectious  agent 
Immunoassay,  infectious  agent 
Serum  Immunoelectrophoresis 
Serum  immunoelectrophorests 
Ott^er  Immunoelectrophoresis  . 
Ott»er  immunoelectrophoresis  . 
Immunoelectrophoresis  assay  . 
Immunoelectrophoresis  assay  . 

Immunodiffusion  

Immunodiffusion  ouchtertony  .. 

Immune  complex  assay  

Immunofixation  procedure 

Immunofixation  procedure 

Inhibin  A  

Insulin  antibodies 

Intrinsic  factor  antibody  

Islet  cell  antibody 

Leukocyte  histamine  release  ... 

Leukocyte  phagocytosis 

Lymphocyte  transformation  

T  cells,  total  count  

T  cell,  absolute  count/ratio 

T  cell,  absolute  count 

Microsomal  antibody  

Migratkyi  inhibitory  factor 

Neutralization  test,  viral 

Nitroblue  letrazdium  dye  

Particle  agglutination  test 

Particle  agglutination  test 

Rfwumatoid  factor  test  
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.94 
0.94 
0.94 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.37 
000 
0.42 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FuBy  im- 
plement- 
ed non- 
facility  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.48 
0.51 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.00 
0.17 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.^ 
0.00 
000 
000 
0.00 
000 
0.17 
000 
017 
0.00 
0.20 
0.00 
0.00 
0.00 
0.00 
0.17 
0.00 
000 
0.00 
0.00 
000 
0.00 
10.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 

practKe 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.43 

0.43 

0.44 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.17 

0.00 

0.17 

0.00  i 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.17 

0.00 

0.17 

0.00 

0.20 

000 

0.00 

0.00 

0.00 

0.17 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.03 

0.03 

0.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.01 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.01 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.45 
1.48 
1.47 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.55 
0.00 
0.55 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.55 
0.00 
055 
0.00 
063 
000 
0.00 
0.00 
0.00 
0.55 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
1.40 
1.40 
1.41 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.55 
0.00 
•  0.55 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.55 
0.00 
0.55 
000 
0.63 
0.00 
0.00 
0.00 
0.00 
0.55 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


86431 
86485 
86490 
86510 
86580 
86585 
86586 
86590 
86592 
86593 
86602 
86603 
86606 


86611 
86612 
86615 
86617 
86618 
86619 
86622 
86625 
86628 
86631 
86632 
86635 
86638 
86641 
86644 
86645 
86648 
86651 
86652 
86653 
86654 
86658 
86663 
86664 
86665 
86666 
86668 
86671 
86674 
86677 
86682 
86683 
86684 
86687 
86688 
86689 


86694 


86696 
86698 
86701 
86702 
86703 
86704 
86705 
86706 
86707 
86706 
86709 
86710 
86713 
86717 
86720 
86723 
86727 
86729 
86732 
86735 


MOD 


Status 


Description 


Physician 

work 

RVUs  3 


Rheumatoid  factor,  quant 

Skin  test.  Candida 

Coccktioidomycosis  Skin  test 

Histoplasmosis  skin  test  

TB  intradermal  test 

TB  tine  test  

Skin  test,  unlisted  

Streptokinase,  antibody 

Bk>od  serok>gy.  qualitative  .. 
Bkxxi  serok>gy.  quantitative 

Antinomyces  antilxidy  

Adenovirus  antit>ody 

Aspergillus  antibody  

Bacterium  antitxxJy 

Bartonella  antibody 

Blastomyces  antibody  

Bordetella  antibody 

Lyme  disease  antibody  

Lyme  disease  antibody  

Borrelia  antibody  

Brucella  antibody 

Campylobacter  antitx>dy 

Candida  antibody  

Chlamydia  antibody 

Chlamydia  igm  antibody 

Coccklioides  antitxxty  

Q  fever  antibody 

Cryptococcus  antibody  

CMV  antibody 

CMV  antibody.  IgM 

Diphtheria  antitxxJy  

Encephalitis  antibody  

Encephalitis  antibody  

Encephalitis  antibody  

Encephalitis  antibody  

Enterovirus  antibody 

Epstein-t>arr  antibody  

Epstein-barr  antibody  

Epstein-tjarr  antibody  

Ehrlk;hia  antibody  

Francisella  tularensis 

Fungus  antibody 

Giardia  lamblia  antibody 

Helicotkacter  pytori 

Helminth  antitxxly 

Hemoglobin,  fecal  antibody  . 

Hemophilus  influenza  

HtW-i  antibody 

Htlv-ii  antitxxly 

HTLV/HIV  confinnatory  test 

Hepatitis,  delta  agent  

Herpes  simplex  test 

Herpes  simplex  test 

Herpes  simplex  type  2  

Histoplasma  

HIV-1  

HIV-2 

HIV-1/HIV-2.  single  assay  . 
Hep  b  core  antibody,  total  ... 
Hep  b  core  antibody,  igm  .... 

Hep  b  surface  antibody  

Hep  be  antibody  

Hep  a  antitxxly,  total 

Hep  a  antibody,  igm  

Influenza  virus  antitxxly  

Lagkxiella  antitxxly  

Leishmania  antitxxly  

Leptospira  antibody  

Listeria  morwcytogenes  ab  . 
Lymph  ctxxiomeningitis  ab  . 
Lympho  ver^ereum  antibody 

Muconnycosis  antibody 

Mumps  antibody  


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


Fully  im- 


ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed non- 
tacility 
total 


Fully  im- 
plement- 
ed laality 
lotal 


0.00 
0.00 
0.28 
0.30 
0.24 
019 

o.m 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

0.00  I 

0  00  1 

0  00 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 


0.00 
000 

NA 

NA 

NA 

NA 
000 
000 
0  00  I 
000  I 
0  00 
0  00 
0  00  I 
0  00 

0  00 ! 

0  00  I 
0  00  , 
000  ' 
0.00 
0  00 
0  00  j 
0.00  I 
0.00  I 
0  00  I 
0  00  I 
0  00  I 
0  00  I 
0  00  I 
0.00  ; 
0.00  ' 
0  00  I 
0  00  I 
000  I 
0.00 
000 


0  00  ! 


0.00 
000 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
0  00  I 


0.00 

000 

002 

0.02 

0.02 

001 

000 

0.00  ' 

000 

000 

000  : 

000 
0  00 
0  00  I 
0  00  1 
000  i 
0  00  ! 
0  00  I 
0  00  ' 
000 
0  00  ' 
0.00  i 

0.00 ; 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

0  00  I 

0  00  I 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 


000 
000 
030 
0.32 
0.26 
0.20 
000 
000 
000 
000 
000 
000 
000 

0  00 : 

0  00  ! 
0.00 
0  00  I 
000 
000 

000  ! 

0  00  j 
000 
0  00  ' 
000 
000 
0  00  [ 

0  00 : 

0  00  I 
0  00 
0  00  : 

0  00  I 
000 

0  00  j 
0  00  i 

0  00 : 

0  00  I 

0  00  I 

0  00 

0  00  ( 

0  00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 


0  00' 
0  00 
NA  ! 
NA  ' 
NA 
NA 
000 
000 
0  00 
000 
000 
0.00 
0  00  I 
0  00 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0  00 
000 
0  00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Gk)bal 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codas  and  descriptions  only  aw  copyngm  2001  Amencan  Medical  Association.  All  Rights  Reserved.  A()plicai>le  FARS/DFARS  Apply. 
'Copyright  1994  Amencan  Dental  Association  AH  nghts  reserved 
'^-Indicates  RVUs  are  rxx  used  tor  Medicare  payment 


<  CPT  codes  and  descriptions  only  are  copyright  2001  American  Iwledical  Asaocialion.  All  Rights  Rasened  AppkcaUe  FARS/DFARS  Apply 
'Copyright  1994  American  Dental  Associatkin.  AH  ngtits  reserved 
'+lndicates  RVUs  are  not  used  lor  ktodicare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOO       Status 


86738 
86741 
86744 
86747 
86750 
86753 
86756 
86757 
86759 
86762 
86765 
86768 
86771 
86774 
86777 
86778 
86781 
86784 
86787 
86790 
86793 
86800 
86803 
86804 
86805 


86807 
86808 

86812 
86813 
86816 
86817 
86821 
86822 
86849 
86850 


86870 
86880 
86885 


86891 
88900 

86901 


86904 


86906 

86910 
86911 
86915 
86820 
86821 
88922 
86827 
86830 
86931 
88932 
86940 
86941 
88945 
86950 


86970 
88971 
86972 
86975 
86976 
86977 
86978 


Qttnnn 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

N 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Mycoplasma  antibody 

Neisseria  meningitidis  : 

Nocardia  antitxxly  

Parvovinjs  antitxxly 

Malaria  antibody  

Protozoa  antibody  nos  

I  Respiratory  virus  antitxxly 

Rickettsia  antibody  

Rotavirus  antibody 

Rubella  antibody 

Rubeola  antibody  

Salmonella  antibody 

Shigella  antibody  

Tetanus  antitxxly 

Toxoplasma  antibody  

Toxoplasma  antitxxly.  igm  

Treponema  pallidum,  confirm  .. 

Trichinella  antibody  

Varicella-zoster  antitxxly  

Virus  antibody  nos 

Yersinia  antibody  

Thyrogiobulin  antitxxly  

Hepatitis  c  ab  test  

Hep  c  ab  test,  contirm 

Lymphocytotoxicity  assay 

Lymphocytotoxicity  assay 

Cytotoxic  cintibody  screening  .. 

Cytotoxic  antibody  screening  . 

HLA  typing,  A.  B.  or  C  

HLA  typing.  A,  B.  or  C  

HLA  typing.  DR/DQ  

HLA  typing.  DR/DO  

Lymptiocyle  culture,  mixed  

Lytnptiocyte  culture,  primed  ... 

Immunology  procedure 

RBC  antitxxly  screen  

RBC  antibody  elutlon  

RBC  antibody  identification  .... 

Coombs  lest  

Coombs  test  

Coombs  test  

Autologous  blood  process 

Autologous  blood,  op  salvage 

Blood  typing,  ABO 

Blood  typing,  Rh  (D) 

Blood  typing,  antigen  screen  . 

Blood  typing,  patient  serum  ... 

Blood  typing,  RBC  antigens  ... 

Blood  typing,  Rh  ptienotype  ... 

Bkxxl  typing,  paternity  test 

Bkxxl  typing,  antigen  system  . 

Bone  marrow/stem  cell  prep  .. 

Compatibility  test  

Compatibility  test  

Compatibility  test  

j  Plasma,  tresti  frozen  

Frozen  blood  prep  

Frozen  blood  ftiaw 

Frozen  blood  freeze/ttww 

Hemolysins/agglutinins,  auto  .. 

Hemolysins/agglutinins 

Blood  product/irradiation  

Leukacyte  transfusion  

Pooling  bkxxl  platelets  

RBC  pretreatment  

RBC  pretreatment  

RBC  pretreatment  

RBC  pretreatment,  serum  

RBC  pretreatment,  serum  ..-..., 

RBC  pretreatment,  serum  

RBC  pretreatment,  serum  

Split  bkxxl  or  products  

Transfusion  procedure    


Pfiysician 

work 

RVUs  3 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 

plernent- 

ed  nor»- 

facHity  PE 

RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
pternent- 
ed  facility 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

practKe 

RVUs 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 

plen>ent- 

ed  facility 

total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Gk)bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOO 

Status 

Description 

Physician 
RVUs* 

Fuflyirn- 

plsfnenl- 

ednon- 

ladMyPE 

RVUs 

Fuly im- 
plemenl- 
edfadMy 
PERVUs 

Mal- 

practRe 

RVUs 

Fully  im- 
plement- 
ed IMh 

lacility 
total 

Fully  mv 

pletnent- 

ed  facility 

total 

Gtobal 

87001 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

a 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

SfnaN  animat  inoculation  

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.12 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.18 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
-  000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.11 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.56 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 

0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
049 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.55 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 

XXX 

87003 

Small  antmat  Inoculation 

XXX 

87015 

Spedmen  concentration 

XXX 

87040 

XXX 

87045 

Feces  culture,  bacteria  

Stool  cultr,  bacteria,  each  

CuMufe,  baciena,  other 

Cutture  bacteri  aerobic  olhr 

XXX 

87046 

XXX 

87070 
87071 



XXX 
XXX 

87073 

Culture  t>acteria  anaerobic 

XXX 

87075 

Culture  bacteria  anaerobic 

XXX 

87076 

Culture  anaerobe  ident,  each 

XXX 

87077 

Culture  aerobic  idenMy  

XXX 

87081 
87084 
87086 

Culture  screen  only  

Culture  at  specimen  by  kit  _.... 

Urine  cutture/cdony  count 

Urir»e  t>acteria  culture 

XXX 
XXX 
XXX 

87088 

XXX 

87101 

Skin  fungi  culture 

XXX 

87102 

Furtgus  isolatkxi  culture  

Bkxxl  fungus  culture 

XXX 

87103 
87106 

XXX 
XXX 

87107 
87109 
87110 

Fungi  klentifcation,  moW  

Mycoplasma  

Chlamydn  culture 

XXX 
XXX 
XXX 

87116 

XXX 

87118 

Mycobacteric  ktenMKatkin  

XXX 

87140 

XXX 

87143 

XXX 

87147 

XXX 

87149 

Culture  type,  nucloic  acid 

XXX 

87152 

26 

Culture  type  pulse  field  gal  

XXX 

87158 

Culture  tvDina.  added  method 

XXX 

87164 

Dark  fieM  examination 

XXX 

87164 

Dark  fieU  examirtalion 

XXX 

87166 

Dark  field  examination 

XXX 

87168 
87169 

XXX 
XXX 

Macroscopic  exam  arthropod 

87172 

Pinworm  exam 

XXX 

87176 
87177 
87181 

Tissue  homogenuation,  cultr  

Ova  and  parasites  smears 

Mk^robe  susceptible  diffuse 

XXX 
XXX 
XXX 

87184 
87185 

Merobe  susceptible,  disk 

Mcrobe  susceptible,  enzyme  ..~ 

Microbe  susceplUe,  mic 

XXX 
XXX 

87186 

XXX 

87187 

XXX 

87188 

Microbe  suscepi,  macrobroNi 

XXX 

87190 

XXX 

87197 

Bactericidal  level,  serum  

XXX 

87198 

CytomegakTvirus  antibody  dia 

XXX 

87199 

26 

Enterovirus  antitxxly  dIa  

XXX 

87205 

Smear  gram  stain 

XXX 

87206 

Smear,  fluorescent/add  stai 

XXX 

87207 

Smear  soecial  stain 

XXX 

87207 

Smoar  special  stain 

XXX 

87210 

Smear,  weA  mount,  saHne/ink 

XXX 

87220 

Tissue  exam  for  fungi 

XXX 

87230 

Assay   tOXir^  or  4*ritito<in                           

XXX 

87250 
872S2 

Vvus  inoculate,  eggs/animal  

Virus  inoculation,  tissue  

XXX 
XXX 

872S3 

Vvus  inoculate  tissue,  addl  

XXX 

872S4 



Virus  inoculalton,  she!  via 

XXX 

87260 

Adenovinjs  ag.  H  

Pertussis  ag  if 

XXX 

87265 

XXX 

87270 

Chlamydta  trachomatis  ag.  if 

XXX 

87272 

XXX 

87273 

Heipes  simplex  2,  ag,  if  

Hernes  simnlAx  1  an  if 

XXX 
XXX 

influenza  b  aa.  H  

XXX 

87276 

Influanza  a   SO   if 

XXX 

87277 

XXX 

87278 

Lagkxi  pneumophila  ag,  if 

XXX 

87279 

Parainfk»(Kiz«  ag  if 

XXX 

87280 

Rasoiratorv  svncvtial  aa  if 

XXX 

87281 

Pneumocystis  carinii,  ag,  H  

XXX 
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CPTV 
HCPCS* 


87283 

87285 

87290 

87299 

87300 

87301 

87320 

87324 

87327 

87328 

87332 

87335 

87336 

87337 

87338 

87339 

87340 

87341 

87350 

87380 

87385 

87390 

87391 

87400 

87420 

87425 

87427 

87430 

87448 

87450 

87451 

87470 

87471 

87472 

87475 

87476 

87477 

87480 

87481 

87482 

87485 

87486 

87487 

87480 

87481 

87482 

87485 

87486 

87487 

87510 

87511 

87512 

87515 

87516 

87517 

87520 

87521 

87522 

87525 

87526 

87527 

87528 

87529 

87530 

87531 

87532 

87533 

87534 

87535 

87S36 

87537 

87538 

87539 


MOD 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Rutieola.  ag.  if 

Treponema  pallidum,  ag.  if  

Varicella  zoster,  ag,  if 

AnttxxJy  detection,  nos,  if 

Ag  detection,  polyval.  if 

Adenovirus  ag,  eia  

Ctiylmd  trach  ag.  eia 

Clostridium  ag,  eia  

Cryptococcus  neoform  ag,  eia  ... 

Cryptospor  ag,  eia 

Cytomegalovirus  ag,  eia 

E  coll  0157  ag,  eta  

Entamoeb  hist  dispr,  ag,  eia  

Entamoeb  hist  group,  ag,  eia 

Hpyton,  stool,  eia 

H  pylon  ag,  eia  

Hepatitis  b  surface  ag,  eia  

Hepatitis  b  surface,  ag,  eia  

Hepatitis  be  ag,  eia 

Hepatitis  delta  ag,  eia  

Histoplasma  capsul  ag.  eia 

Hiv-1  ag.  eia  

Hiv-2  ag,  eia  

Influenza  a/b,  ag,  eia 

Resp  syncytial  ag.  eia 

Rotavirus  ag,  eia  

Shiga-like  toxin  ag.  eia 

Strep  a  ag.  eia 

Ag  detect  nos,  eia,  mult  

Ag  detect  nos,  eia,  single 

Ag  detect  potyval,  eia,  mutt 

Bartonella,  dna.  dir  protM 

Bartonella,  dna,  amp  probe 

Bartonella,  dna,  quant  

Lyrne  dis,  dna,  dir  probe  

LyiTte  dis,  dna,  amp  probe  

Lyme  dis,  dna,  quant 

CaixMa,  dna,  dir  probe  

Candida,  dna,  amp  probe  

Candida,  dna,  quant 

Chytmd  pneum,  dna,  dir  probe  . 
Chytmd  pneum,  dna,  amp  probe 

Chjrlmd  pneum,  dna,  quant 

Chylmd  trach,  dna,  dir  probe  .... 
Chytmd  trach,  dna,  amp  probe  . 

Chylmd  trach,  dna,  quant 

Cytomeg,  dna,  dir  prdbe  

Cytomeg.  dna,  amp  probe  

Cytomeg,  df«,  quant 

Gardrter  vag,  dna,  dir  probe 

Gardner  vag,  dna,  amp  probe  ... 

Gardner  vag,  dna,  quant  

Hepatitis  b,  dna,  dir  probe 

Hepatitis  b,  dna,  amp  probe 

Hepatitis  b,  dna,  quant  

Hepatitis  c,  ma,  dir  probe 

Hepatitis  c,  ma,  amp  probe 

Hepatitis  c,  ma,  quant  

Hepatitis  g,  dna,  dir  probe 

Hepatitis  g,  dna.  amp  probe 

Hepatitis  g,  dna,  quart! 

Hsv,  dna,  dK  probe 

Hsv,  drta,  amp  probe 

Hsv,  dna,  quant 

Hhv-€,  dna,  dir  probe  

Htiv-6,  dna,  amp  probe  

Htw-6.  dna,  quant 

Hiv-1,  dna,  dir  prot>e  

Hiv-1 ,  dna,  amp  probe  

Hiv-1.  dna,  quant 

Hiv-2,  dr«a,  dir  probe  

Hiv-2.  dna,  amp  probe  

Hiv-2,  dna,  quant 


Physician 
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RVUs  3 

Fully  ino- 
plement- 
ed  non- 
facility  PE 
RVUs 

FuHy  im- 
plernent- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

FuHy  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
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0.00 

OOO 

0.00 

0.00 

0.00 

OOO 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

OOO 

0.00 

XXX 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

OOO 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

XXX 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

OOO 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

0.00 

OOO 

0.00 

OOO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

XXX 

■    0.00 

0.00 

000 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

OOO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

0.00 

0.00 

0.00 

0.00 

.0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

"0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

<  CPT  codM  «td  dMcnptions  or«y  ■)•  copyrigtil  2001  Ainwkan  l«wlcal  ASKXiMion.  Al  RigMi  Ra*^^ 
*Copyng^  1994  Anwrican  Oantal  AtsooMnn  Ail  nghts  rasarvad 
a*lndkatH  RVUa  m  not  uaad  tor  Madicara  paymant 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

work 

RVUs  3 


FuHy im- 
pietnent- 
ed  non- 
facility  PE 
RVUs 


Fulfy  Im- 
plement- 
ed facility 
PE  RVUs 


Mal- 

practce 

RVUs 


Fully  im- 

plernent- 

ed  rxxi- 

facllity 

total 


Fully  Im- 
plement- 
ed facility 
total 


Gkibal 


87540 
87541 
87542 
87550 
87551 
87552 
87555 
87556 
87557 
87560 
87561 
87562 
87580 
87581 
87582 
87590 
87591 
87592 
87620 
87621 
87622 
87650 
87651 
87652 
87797 
87798 
87799 
87800 
87801 
87802 
87603 
87804 
87810 
87850 
87880 
87899 
87901 
87902 
87903 
87904 
87999 
88000 
88005 
88007 
88012 
88014 
88016 
88020 
88025 
88027 
88028 
88029 
88036 
88037 
88040 
88045 
88099 
88104 
88104 
88104 
88106 
88106 
88106 
88107 
88107 
88107 
88108 
88108 
88108 
88125 
88125 
88125 
88130 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


Legion  pneumo,  dna,  dir  prob 

Legion  pneumo.  dna,  amp  prob 

Legion  pneumo,  dna,  quant  

Mycobacteria,  dna,  dir  probe 

Mycobacteria,  dna.  amp  probe  

Mycobacteria,  dna,  quant 

M.tutwrcuk),  dna,  dir  probe  

M.tutwrcuk),  dna,  amp  probe  

M.tubercuk),  dna,  quant  

M.avium-intra,  dna,  dir  prob  

M.avium-lntra,  dna,  amp  prob 

M.avium-intra,  dna,  quant  

M.pneumon,  dna,  dir  probe 

M.pneumon,  dna,  amp  probe 

M.pneumon,  dna,  quant  

N.gorwrrhoeae,  dna,  dir  prob 

N. gonorrhoeae,  dna,  amp  prob 

N.gorrarrhoeae,  dna,  quant  

Hpv,  dna,  dir  probe  

Hpv,  dna,  amp  probe  

Hpv,  dna,  quant 

Strep  a,  dna,  dir  protie  

Strep  a,  dna,  amp  probe 

Strep  a,  dna,  quant  

Detect  agent  nos,  dna,  dir 

Detect  agent  nos,  dna,  amp 

Detect  agent  nos,  dna,  quant 

Detect  agnt  mult,  dna.  direc 

Detect  agnt  mult,  dna,  ampli  

Strep  b  assay  w/optic 

Clostridium  toxin  a  w/optic  

Influenza  assay  w/optic  

Chylmd  trach  assay  w/optic  

N.  gonorrtioeae  assay  w/optic  

Strep  a  assay  w/optic 

Agent  nos  assay  w/optic  

Genotype,  dna,  hiv  reverse  t 

Genotype,  dna,  hepatitis  C  

Phenotype.  dna  hiv  w/culture 

Phenotype.  dna  hiv  w/dt  add 

Microbiology  procedure  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  complete 

Autopsy  (necropsy),  complete 

Autopsy  (necropsy),  contplete 

Autopsy  (necropsy),  ccwnp'^^ 

Autopsy  (necropsy),  complete ». 

Limited  autopsy  

Limited  autopsy  

Forensic  autopsy  (necropsy) 

Coroner's  autopsy  (necropsy)  

Necropsy  (autopsy)  procedure 

Cytopatfidogy,  fluids  

Cytopathology,  fluids  

Cytopathok>gy,  fluids  

Cytopatttology,  flukls  

Cytopathotogy,  fluids  

Cytopathotogy,  flukte  

Cytopathokigy,  fluids  

Cytopathotogy,  fluids  

Cytopattxjtogy,  fluids 

Cytopath,  concentrate  tech  

Cytopath,  concentrate  tech  

Cytopath,  concentrate  tech  

Forensic  cytopatfK>togy  

Forensic  cytopattwiogy  

Forerwic  cytopattiok)gy  

Sex  chromatin  identification  


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
-0.00 
0.00 
OOO 
OOO 
OOO 
OOO 
OOO 
0.00 
OOO 
OOO 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
OOO 
0.00 
000 
000 
0.00 
OOO 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.56 
0.56 
0.00 
0.56 
0.56 
0.00 
0.78 
.0.78 
0.00 
0.56 
0.56 
0.00 
0.26 
0.26 
0.00 
0.00 


000 
000 
0.00 
0.00 
0.00 
OOO 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
OOO 
OOO 
OOO 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
0.00 
OOO 
OOO 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
072 
0.26 
0.46 
0.72 
0.26 
0.46 
1.01 
0.35 
0.66 
0.94 
0.26 
0.68 
0.30 
0.12 
0.18 
0.00 


0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 

MA 
0.26 

NA 

r4A 

0.26 
NA 
NA 

0.35 
NA 
NA 

0.26 
NA 
NA 

012 
NA 

0.00 


0.00 
000 
0.00 
000 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
OOO 
000 
O04 
002 
0.02 
0.04 
002 
0.02 
0.05 
0.03 
0.02 
0.04 
0.02 
0.02 
0.02 
001 
0.01 
0.00 


0.00 
000 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
1.32 
084 
048 
1  32 
084 
048 
182 
1.14 
068 
1.54 
0.84 
O70 
058 
039 
019 
OOO 


000 
000 
000 
0  00  I 
0.00  ■ 
0  00  I 
0  00  I 
0  00  I 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
OOO 
000 
000 
OOO 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
0.00 
000 
000 
OOO 
000 
000 
OOO 
0.00 
000 
000 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
NA 
084 
UA 
NA 
064 
NA 
NA 
1.14 
NA 
NA 
084 
NA 
f4A 
039 
NA 
0.00 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'CPT  codes  and  dascriplions  only  are  copyright  2001  Amartoan  MadKal  Aasociation.  All  Rigms  Ratarvad.  Applicabia  FARS/DFARS  Apply. 
'Copyright  1994  Amarican  Dantal  /Vssoctatkm  Alt  riglits  rasarvad. 
'^Indicates  RVUs  are  not  usad  tor  Medicare  paymant. 
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CPTV 
HCPCS2 


88140 

88141 

88142 

88143 

88144 

88145 

88147 

88148 

88150 

88152 

88153 

88154 

88155 

88160 

88160 

88160 

86161 

88161 

88161 

88162 

88162 

88162 

88164 

88165 

88166 

88167 

88170 

88170 

88170 

88171 

88171 

88171 

88172 

88172 

88172 

88173 

88173 

88173 

88180 

88180 

88180 

88182 

88182 

88182 

88199 

88199 

88199 

88230 

88233 

88235 

88237 

88239 

88240 

88241 

86246 

86248 

86249 

88261 

88262 

86263 

68264 

88267 

86269 

86271 

86272 

86273 

88274 

88275 

ffff2fH) 

86283 


MOO       Status 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


88291 


X 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

a 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

X 

X 

D 

D 

D 

D 

D 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 


Description 


Sex  chromatin  identification  

Cytopatti,  c/v.  interpret  

Cytopath.  c/v,  thin  layer  

Cytopath,  c/v.  thin  lyr  redo 

Cytopath.  c/v.  thin  lyr  redo  

Cytopath,  c/v,  thin  lyr  sel 

Cytopath,  cA^,  automated  

Cytopath,  c/v,  auto  rescreen  .... 

Cytopath.  c/v.  manual  

Cytopath,  c'v,  auto  redo 

Cytopath,  c/v.  redo  

Cytopath,  c/v,  select 

Cytopath,  c/v,  index  add-on  

Cytopath  smear,  other  source  .. 
Cytopath  smear,  ottier  source  .. 
Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  . 
Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  .. 

Cytopath  tt)s,  c/v.  manual  

Cytopath  tt»s.  c/v.  redo 

Cytopath  tt>s.  c/v.  auto  redo 

Cytopath  tbs,  c/v,  select 

Fine  needle  aspiration 

Fine  needle  aspiratKsn 

Fine  needle  aspiration 

Firte  needle  aspiration 

Fine  needle  aspiration 

Fine  needle  aspiration 

Cytopathology  eval  of  fna  

Cytopathology  eval  of  fna  

Cytopathology  eval  of  fna  

Cytopath  eval,  fna,  report 

Cytopath  eval,  fna,  report 

Cytopath  eval.  fna,  report 

Cell  marker  study  

Cell  marker  study  

Cell  marker  study 

Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cytopathology  procedure  

Cytopattiology  procedure  

Cytopathokjgy  procedure  

Tissue  culture,  lymphocyte 

Tissue  culture,  skin/biopsy 

Tissue  culture,  placenta  

Tissue  culture,  bone  man-ow  ... 

Tissue  culture,  tumor 

Cell  cryopreserve/storage  

Frozen  cell  preparation  

Chromosome  analysis,  20-25  . 
Chromosome  analysis,  50-100 

Chromosome  analysis.  100 

Chromosome  analysts,  5 

Chromosome  analysis,  1 5-20  . 

Chromosome  analysis.  45 

Chromosome  analysis,  20-25  . 
Chromosome  analys.  placenta 
Chromosome  analys,  amniotk: 

CytogenetKS,  dna  probe  

Cytogenetics,  3-5 

Cytogenetics,  10-30 

Cytogenetks,  25-99 

CytogenetKS,  100-300 

Chromosome  karyotype  study 
Chromosome  banding  study  ... 
Chromosome  count,  additional 
Chromosome  study,  additional 
Cyte/molecular  report 


Physician 

work 

RVUs  3 


0.00 
0.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

ooo 

0.00 
0.50 
0.50 
0.00 
0.50 
0.50 
0.00 
0.76 
0.76 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.60 
0.60 
0.00 
1.39 
1.39 
0.00 
0.36 
0.36 
OOO 
077 
0.77 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

ooo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.52 


Fully  im- 
plement- 
ed rK>n- 
facility  PE 
RVUs 


0.00 

0.19 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

101 

0.23 

0.78 

1.22 

0.23 

0.99 

0.73 

0.35 

0.38 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.68 

0.28 

040 

1.80 

064 

1.16 

0.60 

017 

043 

1.81 

0.36 

145 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

OOO 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

OOO 

0.23 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.00 

0.19 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.23 

NA 

NA 

0.23 

NA 

NA 

035 

NA 

OOO 

0.00 

0.00 

OOO 

NA 

0.00 

NA 

NA 

0.00 

NA 

NA 

0.28 

NA 

NA 

0.64 

NA 

NA 

0.17 

NA 

NA 

0.36 

NA 

0.00 

0.00 

OOO 

OOO 

0.00 

0.00 

000 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

OOO 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.23 


Mal- 
practice 
RVUs 


0.00 

0.01 

0.00 

0.00 

000 

0.00 

OOO 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.04 

0.02 

0.02 

0.04 

0.02 

0.02 

0.05 

0.03 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.04 

0.02 

0.02 

0.07 

0.05 

0.02 

0.03 

0.01 

0.02 

0.06 

0.03 

0.03 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

OOO 

OOO 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

OOO 

000 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 


Fully  im- 
plement- 
ed non- 
facility 
total 


OOO 

0.62 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

000 

1.55 

0.75 

0.80 

1.76 

0.75 

1.01 

1.54 

1.14 

040 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.32 

0.90 

0.42 

3.26 

2.08 

1.18 

0.99 

054 

0.45 

2.64 

1.16 

1.48 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

OOO 

0.00 

OOO 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.77 


Fully  im- 
plement- 
ed facility 
total 


0.00 

0.62 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

OOO 

000 

0.00 

0.00 

0.00 

NA 

0.75 

NA 

NA 

0.75 

NA 

NA 

1.14 

NA 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 

NA 

000 

NA 

NA 

0.90 

NA 

NA 

2.08 

NA 

NA 

054 

NA 

NA 

1.16 

NA 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

077 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
-XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS^ 


88299 
88300 
88300 
88300 
88302 
88302 
88302 
88304 
88304 
88304 
88305 
88305 
88305 
88307 
88307 
88307 
88309 
88309 
88309 
88311 
88311 
88311 
88312 
88312 
88312 
88313 
88313 
88313 
88314 
88314 
88314 
88318 
88318 
88318 
88319 
88319 
88319 
88321 
88323 
88323 
88323 
88325 
88329 
88331 
88331 
88331 
88332 
88332 
88332 
88342 
88342 
88342 
88346 
88346 
88346 
88347 
88347 
88347 
88348 
88348 
88348 
88349 
88349 
88349 
88355 
88355 
88355 
88356 
88356 
88356 
88358 
88358 
88358 


MOD 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Oescriplkm 


CytogenetK  study 

Surgical  path,  gross 

Surgical  path,  gross  

Surgical  path,  gross  , 

Tissue  exam  by  pathologist  

Tissue  exam  by  patf>ok]gist 

Tissue  exam  by  pathologist 

Tissue  exam  by  psttK>togi8t 

Tissue  exam  by  patttoiogist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pattKiiogist  

Tissue  exam  by  paltiotogist  

Tissue  exam  by  pathologist  , 

Tissue  exam  t>y  pattvotogist  

Tissue  exeun  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  t>y  pattK)logist  

Tissue  exam  by  pathologist  

Tissue  exam  t>y  pathologist  

Decalcify  tissue  

Decalcify  tissue 

Decalcify  tissue  

Special  stains  

Special  stains  

Special  stains  

Special  stains 

Special  stains  

Special  stains  

Histochemicai  stain  

Histochemical  stain  

Histoct)emicat  stain  

Ct^emical  histoctwnistry  

Chemnal  histochemistry  

CtiemKal  histochemistry  

Enzyme  histoctiemistry 

Enzyme  histochemistry  

Enzyme  histochemistry  

Microslide  consuttatkxi  

Microslide  consuttatkxi 

Microsiide  cor«sultatkxi  

Microslide  consultation 

Comprehensive  review  of  data  .... 

Path  consult  introp  

Path  consult  intraop,  1  bloc  

Path  consult  intraop,  1  bloc  

Path  consult  intraop,  1  bloc  

Path  consult  intraop,  addl  

Path  consult  intraop.  addl  

Path  consult  intraop,  addl  

Immunocytoctwmistry 

Immunocytoctwmistry 

Inwnunocytochemistiy 

ImmunofluorBScent  study  

Immunofluorescent  study  

ImmunofluofBscertt  study  

Immunofluorescent  study 

Immunofluorescent  study  

Immunofluorescent  study  

Electron  microscopy 

Electron  microscopy 

Electron  microscopy 

Scanning  electron  microscopy  

Scartning  electron  microscopy  

Scanning  electron  microscopy 

Analysis,  skeletal  muscle  

Analysis,  skeletal  muscle  

Analysis,  skeletal  musde  

Analysis,  nerve 

Analysis,  nerve 

Analysis,  nerve  

Analysis,  tumor 

Analysis,  tumor 

Analysis,  tumor 


Physician 

«MXfc 

RVUs» 


0.00 
0.06 

ooe 

0.00 
0.13 
0.13 
OOO 
0.22 
0.22 
0.00 
0.75 
0.75 
0.00 
1.59 
1.59 
OOO 
2.28 
2.28 
OOO 
0.24 
0.24 
OOO 
0.54 
0.54 
OOO 
0.24 
0.24 
0.00 
0.45 
045 
0.00 
042 
0.42 
OOO 
0.53 
0.53 
0.00 
1.30 
1.35 
1.35 
0.00 
2.22 
0.67 
1  19 
1.19 
0.00 
0.59 
059 
OOO 
085 
085 
0.00 
0.86 
086 
OOO 
086 
0.86 
0.00 
1.51 
1.51 
0.00 
0.76 
0.76 
OOO 
1.85 
1.85 
0.00 
3.02 
3.02 
0.00 
2.82 
2.82 
0.00 


FuKy  inv 

plefTient- 

ednon- 

facHityPE 

RVUs 


000 
0.34 
0.04 
0.30 
0.73 
0.06 
067 
0.95 
0.10 
0.85 
1.78 
0.35 
1.43 
2.71 
0.74 
1.97 
3.40 
1.05 
2.35 
0.21 
Oil 
O10 
1.69 
025 
1.44 
1.47 
Oil 
1.36 
0.86 
0.20 
066 
0.59 
0.20 
039 
2.45 
0.24 
2.21 
0.62 
1.37 
0.63 
0.74 
0.98 
039 
0.87 
0.55 
0.32 
0.47 
0.27 
0.20 
1.43 
0.39 
1.04 
1.20 
0.39 
081 
1.90 
038 
1.52 
6.96 
0.6S 
6.27 
8.51 
035 
8.16 
241 
086 
1.55 
4.96 
1.37 
3.59 
176 
1.30 
046 


Fully  im- 
plernent- 
ed  facility 
PERVUs 


Mai- 
practice 
RVUs 


0.00 
NA 

0.04 
NA 
NA 

O06 
NA 
NA 

010 
NA 
NA 

0.35 
NA 
NA 

0.74 

NA 

1.06 
NA 
NA 

Oil 
NA 
NA 

0.25 
NA 
NA 

Oil 
NA 
NA 

0.20 
NA 
NA 

0.20 
NA 
NA 

0.24 
NA 

O60 
NA 

0.63 
NA 

0.98 

031 
NA 

055 
NA 
NA 

0.27 
NA 
NA 

039 
NA 
NA 

0.39 
NA 
NA 

038 
NA 
NA 

0.69 
NA 
NA 

0.35 
NA 
NA 

086 
NA 
NA 

137 
NA 
NA 

1.30 
NA 


Fully  im- 


Fully  im- 


^J^     I  ed  fac*ity 
total  '"*' 


0.00 

O02 

0.01 

0.01 

0.03 

001 

0.02 

0.03 

001 

0.02 

0.05 

0.02 

0.03 

Oil 

0.06 

0.05 

013 

0.06 

O05 

002 

0.01 

0.01 

0.03 

002 

0.01 

0.02 

0.01 

0.01 

0.04 

0.02 

0.02 

0.02 

0.01 

001 

0.04 

0.02 

O02 

004 

007 

0.05 

O02 

O08 

0.02 

007 

0.04 

0.03 

004 

OQ2 

002 

006 

003 

0.02 

005 

0.03 

0.02 

0.05 

0.03 

002 

Oil 

006 

006 

0.08 

O03 

0.06 

0.12 

0.07 

0.06 

0.16 

010 

0.06 

016 

O10 

0.06 


0.00 
0.44 
013 
0.31 
0.89 
0.20 
069 
1.20 
033 
087 
258 
1.12 
1.46 
4.41 
2.39 
2.02 
581 
3.41 
240 
0.47 
036 
Oil 
2.26 
0.81 
1.45 
1.73 
0.36 
1.37 
1.35 
067 
0.68 
103 
063 
040 
302 
079 
223 
196 
2.79 
203 
076 
3.28 
108 
2.13 
1  78 
035 
1  10 
0.88 
0.22 
233 
1.27 
1.06 
211 
1.28 
083 
2.81 
1.27 
154 
858 
2.25 
633 
9.35 
1.14 
8.21 
4.38 
278 
1.60 
8.14 
4.49 
365 
4.74 
4.22 
0.52 


0.00 
NA 

0.13 
NA 
NA 

0.20 
NA 
NA 

0.33 
NA 
NA 

1.12 
NA 
NA 

2.39 
NA 
NA 

3.41 
NA 
NA 

0.36 
NA 
NA 

0.81 
NA 
NA 

0.36 
NA 
NA 

067 
NA 
NA 

0.63 
NA 
NA 

0.79 
NA 

1.94 
NA 

203 
NA 

3.28 

100 
NA 

1.78 
NA 
NA 

088 
NA 
NA 

127 
NA 
NA 

1.28 
NA 
NA 

127 
NA 
NA 

225 
NA 
NA 

1.14 
NA 
NA 

2.78 
NA 
NA 

449 
NA 
NA 

422 
NA 


Gtobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XW 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  dascriptions  only  ara  copyngnt  2001  Amefican  Medical  Associatk>n  All  Rights  Reserved.  /Vp()licat)le  FARS/DFAftS  Apply. 
'Copynghl  1994  Amencan  Dental  Association  All  nghts  resened 
>  ♦Inckcaias  RVUs  are  not  used  ftx  Medicare  payment. 


'  CfH' oodM  and  dMCilptton*  only  are  oopyiti^  2001  American  Medtoal  AwociMkm.  Al  nv<<*  Raaanwd.  Appl^^ 
*CopyrtgN  1994  Ammtcan  OenW  AMOdMton.  Al  rtghd  raeMvad. 
'^indkalM  RVUs  we  not  used  for  Mecfcare  payment 


V 
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cptv 

HCPCS* 


88362 
88362 
88362 
88365 

88365 
88365 
88371 
88371 
88372 
88372 
88380 
88380 
88380 


88399 
88400 
89050 
89051 
89060 


89100 
89105 
89125 
89130 
89132 
89135 
89136 
89140 
89141 
89160 
89190 
89250 
89251 
89252 
89253 
89254 
89255 
69256 
89257 
89258 
892S9 
89260 
89261 
89264 
89300 
89310 
89320 
89321 
8932S 
89329 
89330 
89350 
89355 
893G0 


ovovv 


90281 
90283 
90287 
90288 
90291 
90296 
90371 
90S7S 
90878 
90378 
90379 
90384 
90385 
90386 


MOO 


26 
TC 


26 
TC 


26 
26 


26 
TC 


26 

TC 


26 


26 
TC 


Ststus 


Description 


Nerve  teasing  preparations 

Nerve  teasing  preparations  

Nerve  teasing  preparations 

Tissue  hyt>ndization 

Tissue  hytjndization 

Tissue  hytKidization 

Protein,  western  t>lot  tissue 

Protein,  western  btot  tissue 

Protein  analysis  w/probe 

Protein  analysis  w/probe 

Microdissection  

Microdissection 

MicrodissecfKjn  

Surgical  pathok)gy  procedure  .. 
Surgical  pathology  procedure  .. 
Surgical  pa(t>ology  procedure  .. 

Bilirubin  total  transcut 

Body  fluid  cell  count  

Body  fluid  cell  count  

Exam  synovial  fluid  crystals  

Exam  synovial  fluid  crystals  

Sample  intestinal  contents  

Sample  intestinal  contents  

Specimen  fat  stain 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents 

Sample  stomach  contents  

Exam  feces  for  meat  flbers  

Nasal  smear  for  eosirxiphils  ..... 

Fertilization  of  oocyte  

Culture  oocyte  w/embryos 

Assist  oocyte  fertilization 

Embryo  hatching  

Oocyte  identificatioo  

Prepare  embryo  for  transfer  .... 
Prepare  cryopreserved  embryo 

Sperm  identification 

Cryopreservation,  embryo 

Cryopreservation,  sperm  

Sperm  isolation,  simple 

Sperm  isolation,  complex 

Idently  sperm  tissue  

Semen  analysis  

Semen  analysis 

Semen  analysis  

Semen  analysis 

Sperm  antitxxly  test  

Sperm  evaluation  test  

Evaluation,  cervical  mucus 

Sputum  specimen  collection  ... 

Exam  feces  for  starch  

Collect  sweat  for  test 

Water  load  test  

Pathology  lab  procedure 

Pathology  lab  procedure  

Pathology  lab  procedure  

Human  ig,  im  

Human  ig,  iv 

Botulinum  antitoxin 

Botulism  ig,  rv  „ 

Cmv  ig,  iv  

DipMheria  antitoxin 

Hep  b  ig,  im 

Rabies  ig,  im/sc 

Rabies  ig.  heat  treated 

Rsv  ig,  im,  50mg  

Rsv  ig,  rv 

Rh  ig,  fulMose,  im  

Rh  ig,  mffiidose,  im  

Rh  ig,  iv  


Physician 

work 

RVUs  3 


2.17 

2.17 

0.00 

0.93 

0.93 

0.00 

0.00 

0.37 

0.00 

0.37 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.60 

0.50 

0.00 

0.45 

0.19 

0.79 

0.21 

0.94 

0.85 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


i 


3.36 
0.99 
2.37 
2.03 
0.43 
1.60 
0.00 
0.15 
0.00 
0.17 
0.00 
0.00 
00 
00 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 
0.18 
2.29 
2.25 
0.00 
2.21 
1.15 
2.53 
2.05 
2.36 
3.14 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.39 
0.00 
0.43 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


NA 
0.99 

NA 

NA 
0.43 

NA' 
0.00 
0.14 
0.00 
0.17 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
0.23 
0.18 
0.00 
0.13 
0.05 
0.25 
0.08 
0.19 
0.40 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.00 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.12 

0.07 

0.05 

0.05 

0.03 

0.02 

0.00 

0.01 

0.00 

0.01 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.02 

0.02 

0.00 

0.02 

0.01 

0.03 

0.01 

0.03 

0.03 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 

0.00 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
pleinent- 
ed  non- 
facility 
total 


5.65 
3.23 
2.42 
3.01 
1.39 
1.62 
0.00 
0.53 
0.00 
0.55 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.56 
2.91 
,2.77 
0.00 
2.68 
1.35 
3.35 
2.27 
3.33 
4.02 
0.00 
0.00 
O.W 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.41 
0.00 
0.45 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
total 


NA 
3.23 

NA 

NA 
1.39 

NA 
0.00 
0.52 
0.00 
0.55 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.55 
0.85 
0.70 
0.00 
0.60 
0.25 
1.07 
0.30 
1.16 
1.28 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

NA 
0.00 

NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS* 


90389 

90393 

90396 

90399 

90471 

90472 

90473 

90474 

90476 

90477 

90581. 

90585 

90586 

90632 

90633 

90634 

90636 

90645 

90646 

90647 

90648 

90657 

90658 

90659 

90660 

90665 

90669 

90675 

90676 

90680 

90690 

90691 

90692 

90693 

90700 

90701 

90702 

90703 

90704 

90705 

90706 

90707 

90708 

90709 

90710 

90712 

90713 

90716 

90717 

90718 

90719 

90720 

90721 

90723 

90725 

90727 

90732 

90733 

90735 

90740 

90743 

90744 

90746 

90747 

90748 

90749 

90780 

90781 

90782 

90783 

90784 

90788 

90799 


MOD 


Status 


Description 


Tetanus  ig,  im 

Vaccina  ig,  im 

Varicella-zoster  ig,  im 

Immune  globulin  

Immunization  admin  

Immunization  admin,  each  add 

Immune  admin  oral/nasal  

Immune  admin  oral/nasal  addl 
Adenovirus  vaccine,  type  4  ...... 

AderK>virus  vaccirte,  type  7 

Anthrax  vaccine,  sc  

Beg  vaccine,  percut 

Beg  vaccine,  intravesical 

Hep  a  vaccine,  adutt  im  

Hep  a  vacc,  ped/adol,  2  dose  . 
Hep  a  vacc,  ped/adol.  3  dose  . 

Hep  a/hep  b  vacc,  adult  im  

Hib  vaccine,  hboc,  im 

Hib  vaccine,  prp-d,  im  

Hib  vaccine,  prp-omp,  im  

Hib  vaccine,  prp-t,  im  

Flu  vaccine,  6--i35  mo,  im 

Flu  vaccine,  3  yrs,  im  

Flu  vaccine,  whole,  im 

Ru  vaccine,  nasal  

Lyme  disease  vaccine,  im 

Pneumococcal  vacc,  p«(kS  .... 

Rat>ies  vaccine,  im 

Rabies  vaccine,  id 

Rotoviois  vaccine,  oral 

Typfvjid  vaccine,  oral  

Typhoid  vaccine,  im  

Typhoid  vaccine,  h-p,  sc/td  

Typhoid  vaccine,  akd,  sc 

Dtep  vaccine,  im 

Dtp  vaccine,  im 

Dt  vaccine  <  7,  im  

Tetanus  vaccine,  im  

Mumps  vaccine,  sc 

Measles  vaccine,  sc  

Rubella  vaccine,  sc  

Mmr  vaccine,  sc  

Measles-rubella  vaccine,  sc  .... 
Rubella  &  mumps  vaccine,  sc  . 

Mmrv  vaccine,  sc  

Oral  poliovinjs  vaccine 

Poliovirus,  ipv,  sc  

Chiciten  pox  vaccine,  sc  

Yellow  fever  vaccirte,  sc 

Td  vaccine  >  7,  im 

Diphtfieria  vaccine,  im 

Dtp/hib  vaccine,  im 

Otap/hib  vaccine,  im 

Dtap-hep  b-lpv  vaccine,  im  

Cholera  vaccine,  injectat>le  

Plague  vaccirte,  im  

PneunK)COCcal  vaccine 

Meningococcal  vaccine,  sc  

Encephalitis  vaccine,  sc  

Hepb  vacc.  III  pat  3  dose  im  ... 
Hep  b  vacc.  adol.  2  dose,  im  .. 
Hepb  vacc  ped/adol  3  dose  im 

Hep  b  vaccine,  adult,  im  

Hepb  vacc,  ill  pat  4  dose  im  ... 

Hep  b/hib  vaccine,  im 

Vaccine  toxoid  

IV  infusion  ttterapy,  1  hour 

IV  infusion,  additional  hour 

Injection,  sc/im 

Injection,  ia  

Injection,  iv  

Injection  of  antlt>iotic 

Ther/prophyiactic/dx  inject 


Physician 

work 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
OM 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.10 
010 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.06 
0.53 
0.10 
0.39 
0.45 

oil 

0.00 


Fully  im- 
plerfient- 
ed  facility 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
NA 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
NA 
NA 
NA 
NA 
NA 
NA 
000 


Mai- 
practice 
RVUs 


000 
0.00 
000 
0.00 
0.01 
001 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
006 
003 
0.01 
002 
0.03 
0.01 
0.00 


IS  ^^ 

total  '°™ 


000 
0.00 
0.00 
0.00 
0.11 

oil 

000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
1.12 
056 
0.11 
041 
0.48 
0.12 
000 


0.00 
0.00 
000 
000 
NA 
NA 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
000 
NA 
NA 
NA 
NA 
NA 
NA 
0.00 


Gk)bai 


XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 


'CPT  codes  and  dascriptions  only  art  copyright  2001  Airwncan  Dtadkal  Asaobalian  Ml  Righto  RaMnwd.  AppKcabla  FARS/DFARS  A^Hy. 
'Copyngm  1994  Amancan  Dental  Association  All  rights  raservad. 
'«ln<tcates  RVUs  ara  not  usad  lor  Ma<*c>ra  payment 


'CPT  codes  and  descriptior>s  only  are  copyrigm  2001  Amertcwi  Madkal  AasociMion.  All  Rights  Reserved.  AiipkcaMe  FARS/OFARS  Apply. 
'Copyhght  1994  American  Dental  Association  All  ngtits  reserved. 
'^Indicates  RVUs  are  not  used  lor  Medicare  payment 
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cptv 

HCPCS* 


MOO 


90801 

90a02 

90604 

90606 

90607 

90606 

90609 

90610 

90611 

90612 

90613 

90614 

90615 

90616 

90617 

90618 

90619 

90621 

90622 

90623 

90624 

90826 

90627 

90829 

90645 

90646 

90647 

90640 

906S3 

90657 

90662 

90865 

90670 

90671 

90675 

90676 

90680 

..t... 

90662 

90685 

90667 

90886 

90999 

90901 

90911 

^ 

90616 

90919 

90920 

90921 

90982 

90823 

90924 

90925 

90936 

90097 

90940 

90945 

90947 

90986 

90993 

90907 

90990 

91000 

91000 

26 

91000 

tc 

91010 

91010 

26 

91010 

TC 

91011 

91011 

26 

91011 

TC 

Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

R 

R 

R 

A 

A 

A 

A 

A 

A 

N 

N 

A 

N 

B 

B 

B 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

X 

A 

A 

X 

X 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Psy  dx  jnterview  _ 

Intac  psy  dx  interviaw 

Psytx,  office,  20-30  min 

Psytx.  off.  20-30  mtn  w/e&m  ... 

Psytx,  off,  45-50  min  

Psytx,  off,  45-50  min  w/s&m  ... 

Psytx.  office,  75-80  min 

Psytx,  off,  75-80,  w/e&m 

Inlac  psytx,  off.  20-30  min 

Intac  psytx,  20-30,  w/e&m 

Intac  psytx,  off,  45-50  min 

Intac  psytx,  45-50  min  w/e&m  . 

Intac  psytx,  off,  75-80  min 

Intac  psytx,  75-80  w/e&m 

Psytx,  hosp,  20-30  min 

Psytx,  hoop,  20-30  min  w/eAm 

Psytx,  hosp,  45-50  min 

Psytx,  hosp,  45-50  min  w/e&m 

Psytx,  hosp,  75-60  min 

Psytx,  hosp,  75-80  min  w/e&m 
Intac  psytx.  hosp.  20-30  min  .. 
Intac  psytx,  hsp  20-30  w/e&m 
Intac  psytx,  hosp.  45-50  min  .. 
Intac  psytx,  hsp  45-50  w/e&m 
Intac  psytx,  hosp,  75-80  min  .. 
Intac  psytx,  hsp  75-80  w/e&m 

Psyctwanaiysis 

Famly  psytx  w/o  patient 

Famiy  psytx  w/patient 

MuMpta  (amfly  group  psytx 

Group  psychotherapy 

Inlac  group  psytx 

Medtealion  maruigemeni 

Narcoeynthesis 

Electroconvulsive  therapy  

Bectrooonvutoive  therapy  

Psychophysiotogical  therapy  ... 
PsychophysiologicaHherapy  ... 

Hypndherapy  

EnviixvwnerTtal  manipulation  .... 

Psy  evufcmion  of  raoorda 

ConsuKlUon  with  famly  

Praparalion  of  report  

PsycMtiic  service/therapy 

Diutaadbacli  train,  any  meth  ... 

Dio<eadbBcfc  peri/uro/ractal 

ESRD  rataM  sarMces,  monVi 
ESRO  raMad  services,  mon0« 
ESRD  raMad  services,  montt 
ESRO  raiaiad  services,  mor4h 
ESRO  related  services,  day  .... 
ESRO  raiatad  services,  day  .... 
ESRO  raiaiad  services,  day  .... 
ESRO  related  services,  day  .... 
HemodWysis.  one  evaiuaticn  . 
Hemodnlyais,  repealed  eval  ... 
Hemoifiaiyw  study,  tranacul  .. 

Dialyais.  one  evahjaHon  

Oialyais,  repoated  aval 

Dialyaia  training,  comptala  

Dialyais  training,  incompl 

I  lenvyeifiiiM'M'i  

Dialyais  procedure 

Esopttageai  intubation 

Esophageal  intut>aiion 

Esopltageal  intutwtion 

Esophagus  modMy  study  

Esophagus  mobily  study  

Esoptiagus  motHlty  study  

Esoptiagus  motiSty  study  

Esophagus  mobMy  study  

Esoptiagus  motility  study  


Physician 

work 

RVUa» 


2.80 
3.01 
1.21 
1.37 
1.86 
2.02 
2.79 
2.95 
1.32 
1.48 
1.97 
2.13 
2.90 
3.06 
1.2S 
1.41 
1.89 
2.05 
2.83 
2.99 
1.36 
1.52 
2.01 
2.16 
2.94 
3.10 
1.79 
1.83 
2.21 
0.59 
0.59 
0.63 
0.96 
2.84 
1.86 
2.72 

2.19 
0.00 
♦0.97 
+1.48 
0.00 
0.00 
0.41 
0.89 
11.18 
8.54 
727 
4.47 
0.37 
0.28 
0.24 
0.15 
1.22 
2.11 
0.00 
0.00 
1.28 
2.16 
0.00 
0.00 
1.84 
0.00 
0.73 
0.73 
0.00 
1.25 
1.25 
0.00 
1.50 
1.50 
0.00 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


1.14 

1.17 

0.53 

0.56 

0.75 

0.79 

1.06 

1.11 

0.56 

0.63 

0.80 

0.87 

1.15 

1.15 

0.57 

0.82 

0.80 

0.83 

1.11 

1.30 

0.65 

0.70 

0.80 

0.91 

1.90 

1.23 

0.71 

0.73 

0.86 

0.31 

0.35 

0.37 

0.44 

1.70 

0.74 

NA 

0.90 

1.18 

0.91 

0.00 

0.30 

0.83 

0.00 

0.00 

0.82 

0.87 

5.53 

4.53 

4.02 

2.96 

0.17 

0.15 

0.13 

0.10 

NA 

NA 

0.00 

0.00 

NA 

NA 

0.00 

0.00 

NA 

0.00 

0.32 

025 

0.07 

2.80 

0.46 

2.14 

2.71 

0.55 

2.18 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


0.93 
0.99 
0.40 
0.44 
0.62 
0.66 
0.93 
0.97 
0.44 
0.48 
0.69 
0.71 
1.01 
1.02 
0.43 
0.45 
0.65 
0.66 
0.97 
0.97 
0.45 
050 
0.68 
0.70 
1.02 
1.02 
0.57 
0.62 
0.75 
020 
020 
021 
0.31 
0.94 
0.74 
1.04 
0.48 
0.76 
0.71 
0.00 
0.39 
0.59 
0.00 
0.00 
0.17 
0.30 
5.53 
4.53 
4.02 
2.96 
0.17 
0.15 
0.13 
0.10 
0.86 
120 
0.00 
0.00 
0.88 
124 
0.00 
0.00 
1.10 
0.00 
NA 
025 
NA 
NA 
0.46 
NA 
NA 
0.55 
NA 


Ma>- 

practiC8 

RVUs 


'  CPT  eed—  md  tmaytam  a*i  tn  ccpyti^  2001  /American  nmfcH  AMOcisMBn.  A«  Wgha  flwrMed.  AppfcsMs  FARS/DFARS  Apply. 
*CapyfV«  1M4  AnNrican  Dsrtt  Anodalton.  Al  rights 
***i«caM  RVUt  aie  tni  uMd  tor  I 


0.06 
0.07 
0.03 
0.03 
0.04 
0.05 
0.07 
0.07 
0.03 
0.03 
0.05 
0.05 
0.07 
0.07 
0.03 
0.03 
0.04 
0.05 
0.06 
0.07 
0.03 
0.03 
0.04 
0.05 
0.07 
0.07 
0.04 
0.04 
0.06 
0.01 
0.01 
0.02 
0.02 
0.07 
0.04 
0.06 
0.03 
0.04 
0.05 
0.00 

o.oe 

0.03 
0.00 
0.00 
0.02 
0.04 
O.X 
024 
0.19 
0.12 
0.01 
0.01 
0.01 
0.01 
0.03 
0.06 

aoo 

0.00 
0.04 
0.06 
0.00 
0.00 
0.05 
0.00 
0.04 
0.03 
0.01 
0.10 
0.05 
0.05 
0.10 
0.05 
0.06 


Fu«y  im- 
plernent- 
ednorv- 

facHity 

total 


4.00 
425 
1.77 
1.99 
2.65 
2.86 
3.92 
4.13 
1.91 
2.14 
2.82 
3.05 
4.12 
4.28 
1.85 
2.06 
2.73 
2.93 
4.00 
4.36 
2.04 
2.25 
2.94 
3.12 
4.91 
4.40 
2.54 
2.60 
3.12 
0.91 
0.95 
1.02 
1.41 
4.61 
2.86 
NA 
2.13 
3.12 
3.15 
0.00 
1.38 
2.34 
0.00 
0.00 
125 
1.80 
17.01 
13.31 
11.48 
7.55 
0.55 
0.44 
0.38 
0.26 
NA 
NA 
0.00 

aoo 

NA 
NA 
0.00 
0.00 
NA 
0.00 
1.09 
1.01 
0.06 
3.95 
1.76 
2.19 
4.31 
2.10 
221 


Fully  im- 

plerTient- 

ed  facility 

total 


3.79 
4.07 
1.64 
1.84 
2.52 
2.73 
3.79 
3.99 
1.79 
1.99 
2.71 
2.89 
3.96 
4.15 
1.71 
1.89 
2.58 
2.76 
3.86 
4.03 
1.84 
2.05 
2.73 
2.91 
4.03 
4.19 
2.40 
2.49 
3.01 
0.80 
0.80 
0.86 
128 
3.65 
2.66 
3.82 
1.71 
2.70 
2.95 
0.00 
1.38 
2.10 
0.00 
0.00 
0.60 
1.32 
17.01 
13.31 
11.48 
7.55 
0.55 
0.44 
0.38 
0.26 
2.11 
3.37 
0.00 
0.00 
221 
3.46 
0.00 
0.00 
2.99 
0.00 
NA 
1.01 
NA 
NA 
1.76 
NA 
NA 
2.10 
NA 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 

XXX 

XXX 

000 

000 

XXX 

XXX 

000 

XXX 

000 

000 

000 

000 

000 

000 

000 

000 

000 


CPTV 
HCPCS2 


91012 
91012 
91012 
91020 
91020 
91020 
91030 
91030 
91030 
91032 
91032 
91032 
91033 
91033 
91033 
91052 
91052 
91052 
91055 
91055 
91055 
91060 
91060 
91060 
91065 
91065 
91065 
91100 
91105 
91122 
91122 
91122 
91123 
91132 
91132 
91132 
91133 
91133 
91133 
91299 
91299 
91299 
92002 
92004 
92012 
S2014 
92015 
92016 
92019 
92020 
92060 
92060 
92060 
92065 
92065 
92065 
92070 
92061 
92061 
92061 
92062 
92062 
92062 
92063 
92063 
92063 
92100 
92120 
92130 
92135 
92135 
92135 
92136 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Esophagus  motility  study  

Esophagus  motility  study  

Esophagus  motility  study  

Gastric  motility 

Gastric  mottKty 

Gastric  motility 

Acid  perfusion  of  esophagus  .. 
Add  perfusion  of  esoptiagus  .. 
Add  perfusion  of  esoptiagus  .. 
Esophagus,  add  reflux  test .... 
Esoptiagus,  add  reflux  test .... 
Esoptiagus,  add  reflux  test .... 

Prolonged  add  reflux  test  

Prolonged  add  reflux  test  

Prolonged  add  reflux  test  

Gasthc  analysis  test 

Gastric  analysis  test 

Gastric  analysis  test 

Gastric  intutiation  for  smear  ... 
Gastric  intutiation  for  smear  ... 
Gastric  intutMrtion  for  smear  ... 

Gastric  saBne  load  test 

Gastric  saline  load  test 

Gastric  saline  load  test 

Breath  hydrogen  test 

Breath  hydrogen  lest _ 

Breath  hydrogen  lest 

Pass  intestine  bleedbig  tutw  .. 
Gastric  intutiation  treatment  ... 

Anal  pressure  record 

Anal  pressure  record 

Anal  pressure  record 

Irrigate  fecal  impaction  

Electrogastrograptiy  

Electrogastrography  

Electrogastrograptiy  

Electrogastrograptiy  wAest 

Electrogastrography  w^est 

Electrogastrography  wAest 

Gastroenterology  procedure  ... 
Gastroenterology  procedure  ... 
Gastroenterology  procedure ... 

Eye  exam,  new  patient 

Eye  exam,  new  patient 

Eye  exam  estatilisfied  pat 

Eye  exam  &  treatment  

Ref  I  action  

New  eye  exam  &  treatment  ... 

Eye  exam  &  treatment  

Special  eye  evaluation  

Special  eye  evaluation 

Special  eye  evaluation  

Special  eye  evaluation  

^^■a&>  ■  mai  II  tbi  I  ■    n  nain     *       -    '       ' 

unnopDc/pieopoc  ramng 

Orltioptic^pleoptic  training 

Orttwptic/pleoptic  training 

Filling  of  contact  lens 

Vsuai  Held  examinalion(s)  

Vsual  fietd  examination(s)  

Voual  field  examinalion(s)  

Vsual  field  examinalion(s)  

Vsual  field  examinalion(s)  

Vsual  field  examinalion(s)  

Vsual  field  examinalion(s)  

Vsual  field  examinaiion(s)  

Vsual  fietd  ex8minaiion(s)  

Serial  tonometry  exani(s) 

Tonography  &  eye  evaluation 
Water  prowcation  tonography 

Optiltialmtc  dx  imaging 

Optittiaknic  dx  imaging 

Optittialniic  dx  imaging 

Ophltialniic  kiiomotry  


Ptiysician 

work 

RVUs' 


1.46 
1.46 
0.00 
1.44 
1.44 
0.00 
0.91 
0.91 
0.00 
1.21 
121 
0.00 
1.30 
1.30 
0.00 
079 
0.79 
0.00 
0.94 
0.94 
0.00 
0.45 
0.45 
0.00 
0.20 
020 
0.00 
1.08 
0.37 
1.77 
1.77 
0.00 
0.00 
0.00 
0.52 
0.00 
0.00 
0.66 
0.00 
0.00 
0.00 
0.00 
0.88 
1.67 
0.67 
1.10 
40.38 
2.50 
1.31 
0.37 
0.68 
0.89 
0.00 
0.37 
0.37 
0.00 
0.70 
0.36 
0.36 
0.00 
0.44 
0.44 
0.00 
0.50 
0.50 
0.00 
0.92 
0.81 
0.81 
0.35 
0.35 
0.00 
0.54 


FuBy im- 


ednon- 

fadNtyPE 

RVUs 


2.35 

0.54 
1.81 
2.96 
0.51 
2.45 
227 
0.34 
1.93 
2.26 
0.44 
1.82 
2.64 
0.48 
2.16 
2.19 
029 
1.90 
222 
0.28 
1.94 
028 
0.15 
013 
4.55 
0.07 
4.48 
NA 
NA 
2.77 
0.63 
2.14 
0.00 
0.00 
021 
0.00 
000 
0.26 
000 
0.00 
0.00 
0.00 
0.96 
1.71 
1.01 
1.40 
1.51 
NA 
NA 
0.95 
074 
0.31 
0.43 
1.19 
0.15 
1.04 
1.12 
1.84 
0.16 
1.68 
0.85 
020 
065 
1.51 
023 
128 
075 
0.81 
092 
1.48 
0.17 
1.31 
1.52 


Fully  im- 
plement- 
ed fadlity 
PE  RVUs 


NA 

0.54 

NA 

NA 

0.51 

NA 

NA 

0.34 

NA 

NA 

0.44 

NA 

NA 

0.48 

NA 

NA 

029 

NA 

NA 

028 

NA 

NA 

0.15 

NA 

NA 

0.07 

NA 

048 

021 

NA 

0.63 

NA 

0.00 

0.00 

NA 

000 

0.00 

NA 

000 

000 

0.00 

0.00 

0.38 

0.73 

0.31 

0.50 

0.15 

1.14 

0.61 

017 

NA 

031 

NA 

NA 

015 

NA 

0.34 

NA 

0.16 

NA 

NA 

020 

NA 

NA 

023 

NA 

0.40 

0.31 

0.32 

NA 

017 

NA 

NA 


Mal- 
practice 
RVUs 


'  CPT  oodw  and  dMcrfpHon*  only  art 
'Copyri^  1904  Amwican  OanM 
Sftndkalw  RVU*  m  not  iMd  tar 


copyright  2001  AiiNricMi  Mwlcal  Awocirton.  Al  Kghli  RwwvkI  Appiicabto  FARSA3FARS  Apply 
AlrigMtr 
peymant. 


0.12 
0.06 
0.06 
0.11 
0.06 
0.06 
0.05 
0.03 
0.02 
0.10 
0.06 
0.05 
0.14 
0.05 
0.09 
0.05 
0.03 
002 
006 
0.04 
0.02 
0.04 
002 
002 
0.03 
0.01 
0.02 
006 
0.02 
017 
010 
0.07 
0.00 
0.00 
0.03 
000 
000 
0.03 
0.00 
000 
0.00 
0.00 
0.02 
0.03 
001 
0.02 
0.01 
0.03 
0.03 
0.01 

O.oe 

0.01 
0.01 
0.02 
0.01 
0.01 
0.01 
0.02 
0.01 
0.01 
002 
001 
0.01 
0.02 
0.01 
0.01 
0.02 
002 
0.02 
002 
0.01 
0.01 
0.07 


Fully  im- 
plernent- 
ed  norv 

facility 

total 


3.93 
206 
1.87 
4.51 
2.01 
250 
323 
1.28 
1.95 
3.57 
1.70 
1.87 
4.08 
1.83 
225 
3.03 
1.11 
1.92 
3.22 
1.26 
1.96 
0.77 
062 
0.15 
4.78 
0.26 
450 
NA 
NA 
4.71 
2.50 
221 
000 
000 
076 
0.00 
000 
0.95 
000 
OOO 
0.00 
0.00 
1.86 
3.41 
1.68 
2.52 
1.90 
NA 
NA 
1.33 
1.45 
1.01 
0.44 
1.58 
0.53 
1.05 
1.83 
2.22 
0.53 
1.66 
1.31 
066 
066 
2.03 
074 
129 
1.68 
164 
175 
185 
0.53 
132 
2.13 


Fully  im- 

plerTtent- 

ed  facility 

total 


NA 

2.06 

NA 

NA 

201 

NA 

NA 

128 

NA 

NA 

170 

NA 

NA 

1.83 

NA 

NA 

1.11 

NA 

NA 

126 

NA 

NA 

0.62 

NA 

NA 

026 

NA 

162 

060 

NA 

250 

NA 

000 

000 

NA 

000 

000 

NA 

000 

000 

000 

000 

1.28 

243 

099 

162 

0.54 

367 

195 

0.55 

NA 

1.01 

NA 

NA 

053 

NA 

106 

NA 

0.53 

NA 

NA 

065 

NA 

NA 

074 

NA 

1.34 

1  14 

1  15 

NA 

053 

NA 

NA 


Global 


000 
000 
000 
000 
000 
000 
000 
000 

on 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


92136 

92136 

92140 

92225 

92226 

92230 

9223S 

92235 

92235 

92240 

92240 

92240 

92250 

92250 

92250 

92260 

92265 

92265 

92265 

92270 

92270 

92270 

92275 

92275 

92275 

92283 

92283 

92283 

92284 

92284 

92284 

92285 

92285 

92285 

92286 

92286 

92286 

92287 

92310 

92311 

92312 

92313 

92314 

92315 

92316 

92317 

9232S 

92326 

92330 

9233S 

92340 

92341 

92342 

92352 

92353 

92354 

92355 

92358 

92370 

92371 

92390 

92391 

92392 

92393 

92395 

92396 

92499 

92499 

92499 

92502 

92504 

92506 

92507 


MOO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

B 

B 

B 

B 

B 

N 

B 

N 

N 

I 

I 

I 

I 

C 

C 

C 

A 

A 

A 

A 


Descripiion 


Ophlhalmic  biofiietry  

Ophthalmic  bKxnetry  

Glaucoma  provocative  tests  .... 

Special  eye  exam,  Initial  

Special  eye  exam,  subsequent 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

leg  angiography 

leg  angiography 

log  angiography 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluation  

Eye  muscle  evaluation  

Eye  muscle  evaluation  

Electro-oculography 

ElectroHXulography 

Electro-oculograjahy 

Electroretinography  

Electroretinography  

Electroretinography  

Cokx  vision  examination  

Cokx  vision  examination  

Color  vision  examination  

Dark  adaptation  eye  exam  

Dark  adaptatKxi  eye  exam  

Dark  adaptation  eye  exam  

Eye  photography  

Eye  photography  

Eye  photography  

Intefnal  eye  photography  

Internal  eye  photography  , 

Internal  eye  photogr^jhy  

Internal  eye  photography  

Contact  lens  fittir>g 

Contact  lens  fitting 

Contact  lens  fitting 

Contact  lens  fitting 

Prescription  o(  contact  lens  .... 
Prescription  o(  contact  lens  .... 
Prescription  of  contact  tons  .... 
Prescription  o(  contact  lens  .... 
ModHication  of  contact  lens  .... 
Repiacement  of  contact  lens  .. 

Fitting  of  artificial  eye  

Fining  of  artificial  eye 

Fitting  of  spectacles  

Fitting  of  spectacles  

Fining  of  spectacles  

Special  spectacles  fitbng 

Special  spectacles  fitting 

Special  spectacles  fining 

Special  spectacles  fiNing 

Eye  prosthesis  service  

Repair  &  adjust  spectacles  .... 
Repair  &  a^ust  spectacles  .... 

Supply  of  spectacles  

Supply  of  contact  lenses 

Supply  of  tow  vision  euds 

Supply  of  artificial  eye 

Supply  of  spectacles  

Supply  of  contact  lenses  

Eye  service  or  procedure 

Eye  service  or  procedure 

Eye  service  or  procedure 

Ear  and  ttiroat  examination  .... 
Ear  microscopy  examinaten  . 
SpeectVhearing  evaluation  .... 
SpeoctVt>earir>g  therapy  


Ptiysician 

work 

RVUs  3 


Fuly  im- 

ptement- 

ed  non- 

fadlityPE 

RVUs 


0.54 

0.00 

0.50 

0.38 

0.33 

0.60 

0.81 

0.81 

0.00 

1.10 

1.10 

0.00 

044 

044 

0.00 

0.20 

0.81 

0.81 

0.00 

0.81 

0.81 

0.00 

1.01 

1.01 

0.00 

0.17 

0.17 

0.00 

0.24 

0.24 

0.00 

0.20 

0.20 

0.00 

0.66 

0.66 

0.00 

0.81 

+1.17 

1.08 

1.26 

0.92 

+0.69 

0.45 

0.68 

0.45 

0.00 

0.00 

1.08 

0.45 

♦0.37 

♦0.47 

♦0.53 

+0.37 

+0.50 

♦O.OO 

+0.00 

♦O.OO 

+0.32 

+0.00 

0.00 

000 

+O.0O 

♦000 

+0.00 

+0.00 

0.00 

0.00 

0.00 

1.51 

0.18 

0.86 

0.52 


0.22 
1.30 
1.01 
0.23 
0.22 
1.73 
2.62 
0.39 
2.23 
5.24 
0.53 
4.71 
1.37 
0.20 
1.17 
0.24 
1.23 
0.38 
0.85 
1.15 
0.37 
0.78 
1.25 
0.46 
0.79 
0.74 
0.07 
067 
1.75 
0.09 
1.66 
0.80 
0.09 
0.71 
3.00 
0.32 
2.68 
3.16 
1.10 
1.17 
1.17 
1.21 
0.91 
0.95 
1.03 
0.97 
0.38 
1.55 
1.01 
0.99 
0.68 
0.72 
0.74 
0.68 
0.73 
8.41 
4.11 
0.92 
0.54 
0.59 
0.00 
0.00 
3.84 
11.92 
1.M 
2.19 
0.00 
0.00 
0.00 
NA 
1.10 
1.72 
1.54 


Fully  im- 
plernent- 
ed  facility 
PERVUs 


Mal- 
practice 
RVUs 


0.22 
NA 
0.22 
0.17 
0.15 
0.21 
NA 
0.39 
NA 
NA 
0.53 
NA 
NA 
0.20 
NA 
0.10 
NA 
0.38 
NA 
NA 
0.37 
NA 
NA 
0.46 
NA 
NA 
0.07 
NA 
NA 
0.09 
NA 
NA 
0.09 
NA 
NA 
0.32 
NA 
0.31 
0.47 
0.31 
0.45 
0.33 
0.28 
0.17 
0.30 
0.18 
NA 
NA 
0.38 
0.17 
0.15 
0.19 
0.21 
0.15 
0.20 
NA 
NA 
NA 
0.13 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
1.28 
0.09 
0.43 
0.28 


'CPTcodMWiddMCriplians  only  art  oopyii)^  2001  /Wnwicv  Medical  Aaaodalkin  Al  KgMi  RaMryad.  AfvlicaH*  FARS/Of^ARS  Apply. 
>Capyngni  19M  Amarican  Danlal  AModaton  Al  rights  rasarvad 
>+4n«eMa  ftVUs  ara  int  uaad  tor  Madtaara  paymanl. 


0.01 

0.06 

0.01 

0.01 

0.01 

0.02 

0.07 

0.02 

0.05 

0.07 

0.02 

0.05 

002 

0.01 

0.01 

0.01 

0.04 

0.02 

0.02 

0.05 

0.03 

0.02 

0.04 

0.02 

0.02 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.02 

0.01 

0.01 

0.03 

001 

0.02 

0.02 

0.03 

0.03 

0.03 

0.02 

0.01 

0.01 

0.01 

0.01 

0.01 

0.05 

0.04 

0.01 

0.01 

0.01 

0.01 

0.01 

0.02 

0.08 

0.01 

0.04 

0.02 

0.02 

0.00 

0.00 

0.02 

0.47 

0.08 

0.06 

0.00 

0.00 

0.00 

0.06 

0.01 

0.04 

0.02 


Fully  im- 

pternent- 

ed  non- 

factlity 

total 


0.77 
1.36 
1.52 
0.62 
0.56 
2.35 
3.50 
1.22 
2.28 
6.41 
1.65 
4.76 
1.83 
0.65 
1.18 
0.45 
2.06 
1.21 
0.87 
2.01 
1.21 
080 
2.30 
1.49 
0.81 
0.93 
0.25 
0.68 
2.01 
0.34 
1.67 
1.02 
0.30 
0.72 
3.69 
0.99 
2.70 
3.99 
2.30 
2.28 
2.46 
2.15 
1.61 
1.41 
1.72 
1.43 
0.39 
1.60 
2.13 
1.45 
1.06 
1.20 
1.28 
1.06 
1.25 
8.49 
4.12 
096 
0.88 
0.61 
0.00 
0.00 
3.86 
12.39 
1.38 
2.25 
0.00 
0.00 
0.00 
NA 
1.29 
2.62 
2.08 


Fully  im- 
plement- 
ed facility 
total 


0.77 
NA 
0.73 
0.56 
0.49 
0.83 
NA 
t.22 
NA 
NA 
1.65 
NA 
NA 
0.65 
NA 
0.31 
NA 
1.21 
NA 
NA 
121 
NA 
NA 
1.49 
NA 
NA 
0.25 
NA 
NA 
0.34 
NA 
NA 
0.30 
NA 
NA 
0.99 
NA 
1.14 
1.67 
1.42 
1.74 
1.27 
0.96 
0.63 
0.99 
0.64 
NA 
NA 
1.50 
0.63 
0.53 
0.67 
0.75 
0.53 
0.72 
NA 
NA 
NA 
0.47 
NA 
0.00 
0.00 
NA 
NA 
NA 
NA 
0.00 
0.00 
0.00 
2.85 
0.28 
1.33 
0.82 
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Gk>bal 


CPTV 
HCPCS* 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

XXX 

XXX 

XXX 


92508 
92510 
92511 
92512 
92516 
92520 
92525 
92526 
92531 
92532 
92533 
92534 
92541 
92541 
92541 
92542 
92542 
92542 
92543 
92543 
92543 
92544 
92544 
92544 
92545 
92545 
92545 
92546 
92546 
92546 
92547 
92548 
92548 
92548 
92551 
92552 
92553 
92555 
92556 
92557 
92559 
92560 
92561 
92562 
92563 
92564 
92565 
92567 
92568 
92569 
92571 
92572 
92573 
92575 
92576 
92577 
92579 
92582 
92583 
92584 
92585 
92585 
92585 
92586 
92587 
92587 
92587 
92588 
92588 
92588 
92589 
92590 
92591 


MOO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Speectt/heanng  ttterapy  

Rehab  for  ear  implant 

Nasopharyngoscopy 

Nasal  function  studies  

Facial  nerve  function  test  

Laryngeal  function  studies  

Oral  function  evaluation  

Oral  furKtIon  therapy  

Spontaneous  nystagmus  study 

Positional  nystagmus  test  

Cak>r>c  vestibular  test 

Optokinetic  nystagmus  test 

Spontaneous  nystagmus  test  .. 
Spontaneous  nystagmus  test .. 
Spontaneous  nystagmus  test  .. 

Positional  nystagmus  test  

Positional  nystagmus  test  

Positional  nystagmus  test  

Cakiric  vestibular  test 

Cak)rk;  vestibular  test 

Catoric  vestibular  test 

Optokinetic  nystagmus  test  

Optokinetk:  nystagmus  test  

OptokinetK  nystagmus  test  

Oscillating  tracking  test  

Oscillating  tracking  test  

Oscillating  tracking  test  

Sinusoidal  rotational  test  

Sinusoidal  rotational  test  

Sinusoklal  rotational  test  

Supplemental  electrical  test  .... 

Posturography  

Posturografstiy  

Posturography  

Pure  tone  hearing  lest,  air  

Pure  tone  audkKnetry,  air 

Audiometry,  air  &  bone  

Speech  threshold  audk>metry  . 
Speech  audiometry,  complete  . 
Comprehensive  hearing  test  ... 

Group  audk>metric  testing  

Bekesy  audiometry,  screen 

Bekesy  audiometry,  diagnosis 

Loudness  balance  test  

Tone  decay  heanng  test  

Sisi  hearing  test 

Stenger  test,  pure  torw  

Tympanometry 

Acoustk:  reflex  testing  

Acoustk:  reflex  decay  test  

Filtered  speech  hearing  test .... 
Staggered  spondaic  word  test 

Lombard  test  

Sensorineural  acuity  test 

Synthetic  sentence  test 

Stenger  test,  speech  

Visual  audiometry  (vra)  

Conditioning  play  audiometry  .. 

Select  picture  audiometry 

Electrocochleography  

Auditor  evoke  potent,  compre  . 
Auditor  evoke  potent,  compre  . 
Auditor  evoke  potent,  compre  . 

Auditor  evoke  potent,  limit 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Auditory  function  test(s)  

Hearing  aid  exam,  or>e  ear  

Hearing  aid  exam,  t>oth  ears  ... 


Ptiysidan 

work 

RVUs* 


026 
1.50 
0.84 
0.55 
0.43 
0.76 
+1.50 
0.55 
0.00 
0.00 
0.00 
0.00 
0.40 
040 
000 
0.33 
0.33 
0.00 
0.10 
0.10 
0.00 
0.26 
026 
0.00 
0.23 
023 
000 
0.29 
0.29 
000 
0.00 
0.50 
0.50 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
0.00 
050 
0.50 
000 
0.00 
013 
013 
0.00 
0.36 
036 
000 
000 
000 
0.00 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


1.77 
2.11 
1.36 
1.13 
0.94 
0.52 
1.69 
1.55 
0.00 
0.00 
0.00 
0.00 
145 
0.20 
1.25 
1.39 
017 
1.22 
0.39 
0.05 
0.34 
1.35 
013 
1.22 
1.32 
012 
1.20 
222 
0.14 
208 
1.21 
2.09 
0.28 
1.81 
0.00 
042 
062 
0.36 
054 
1.13 
0.00 
000 
068 
039 
036 
045 
038 
050 
0.36 
039 
0.37 
0.08 
0.33 
0.28 
0.42 
068 
069 
069 
0.84 
2.35 
1.98 
0.23 
1.75 
1.75 
1.31 
0.07 
1.24 
1.58 
0.18 
1.40 
0.51 
000 
0.00 


Fully  im- 
plerrieni- 
ed  facility 
PE  RVUs 


0.15 

0.83 

0.42 

017 

0.24 

0.43 

0.60 

0.27 

0.00 

0.00 

0.00 

0.00 

NA 

0.20 

NA 

NA 

0.17 

NA 

NA 

0.05 

NA 

NA 

013 

NA 

NA 

0.12 

NA 

NA 

014 

NA 

NA 

NA 

0.28 

NA 

0.00 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 

NA 
NA 
NA 
NA 

0.23 
NA 
NA 
UA 

007 
NA 
NA 

018 
NA 
NA 

000 

000 


Mal- 
practice 
RVUs 


1 CPT  codes  and  dascriptions  only  are  copyright  2001  Amarican  Madlcal  Association  All  Righls  Raeanad.  Applicabia  FARS/Df  AHS  Apply. 
'Copyright  1994  Amarican  Dantal  Assooatkxi  All  rights  reserved. 
3  ♦Indicates  RVUs  are  not  used  for  Medicare  payment 


0.01 
0.06 
0.03 
0.02 
0.02 
003 
0.07 
002 
000 
0.00 
0.00 
000 
004 
0.02 
002 
003 
001 
0.02 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
003 
0.01 
0.02 
0.03 
0.01 
002 
0.05 
013 
0.02 
0.11 
0.00 
003 
0.05 
0.03 
005 
0.10 
0.00 
0.00 
005 
0.03 
003 
004 
0.03 
005 
0.03 
0.03 
0.03 
001 
003 
0.02 
0.04 
0.06 
005 
0.05 
007 
017 
0.14 
002 
0.12 
012 
0.10 
0.01 
0.09 
0.12 
0.01 
Oil 
0.05 
000 
000 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


Fully  im- 
plement-  I 
ed  facility 
total 


204 
367 
223 

170 

1.39 

1  31 

326 

2.12 

0.00 

0.00 

000 

000 

1  89 

062 

1.27 

175 

0.51 

1.24 

051 

016 

0.35 

1.64 

040 

1.24 

158 

036 

122 

254 

0.44 

210 

126 

272 

080 

1.92 

0.00 

045 

067 

039 

059 

123 

000 

000 

073 

042 

0  39  I 

0.49 

041 

055 

039 

042 

040 

009 

036 

030 

046 

074 

074 

074 

091 

252 

262 

075 

1.87 

187 

154 

0.21 

1.33 

2.06 

055 

1.51 

056 

000 

000 


042 
239 

1.29 

0.74 

069 

122 

217 

084 

000 

■0  00 

000 

000 

NA 

0.62 

NA 

NA 

051 

f4A{ 

NA 

0.16 

NA 

NA 

0  40 

NA 

NAj 

0  36 

NA 

NA 

0  44 

NA  I 

NA  I 

NA 

0  80 

NA  I 

000  I 

NA 

NA ; 

NA  ' 

NA  I 

UA 

0.00  ; 

0  00 
NA 

NA| 

r^A  I 

NA  I 
NA 
NA  I 
NA 

NA  I 

NA| 
NA  ' 

naI 

NA  I 


NA 
NA 
NA 
NA 
NA 
NA 

075 
NA 
NA 
NA 

021 
NA 
NA 

055 
NA 
NA 

000 

000 


Gtobai 


XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 


92592 

92593 

92594 

92595 

92596 

92599 

92599 

92599 

92950 

92953 

92960 

92961 

92970 

92971 

92973 

92974 

92975 

92977 

92978 

92978 

92978 

92979 

92979 

92979 

92980 

92981 

92982 

92984 

92986 

92987 

92990 

92992 

92993 

92995 

92996 

92997 

92998 

93000 

93005 

93010 

93012 

93014 

93015 

93016 

93017 

93018 

93024 

93024 

93024 

9302S 

93040 

93041 

93042 

93224 

93225 

93226 

93227 

93230 

93231 

93232 

93233 

93235 

93236 

93237 


MOD 


Status 


26 
TC 


26 
TC 


26 
TC 


93270 
93271 
93272 
93278 
93278 
93278 
93303 
93303 


26 
TC 


26 

!TC 

I 

I  26 


N 

N 

N 

N 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Hearing  aid  dieck.  one  ear 

Hearing  aid  ctiecK.  botti  ears  .. 
Electro  heamg  aid  test,  one  .... 

Electro  heamg  aid  tst.  tx>th 

Ear  (xotector  evaluation  

E^^■  procedure/service 

ENT  procedure/service 

Et{T  procedure/service 

HearVlung  resuscitation  cpr  .... 

Temporary  external  pacing  

Cardioversion  electric,  ext 

Cardioversion,  electric,  int 

Cardloassist.  infernal  

Cardioassist.  external 

Percut  coronary  ttirombectomy 
Catti  place,  cardio  bractiytx  .... 

Dissolve  clot,  heart  vessel  

Dissolve  clot,  heart  vessel  

Intravasc  us.  heart  add-on  

Intravasc  us,  heart  add-on  

Intravasc  us.  heart  add-on  

Intravasc  us.  heart  add-on  

Intravasc  us,  heart  add-on  

Intravasc  us.  heart  add-on  

Insert  intracoronary  stent  

Insert  Intracoronary  stent  

Coronary  artery  dilation  

Coronary  artery  dilation  

Reviswn  of  aortic  valve  

Revisnn  ot  mitral  valve  

Revision  of  pulmonary  valve  ... 

Revision  of  heart  chamtjer  

Revision  of  heart  chamber  

Coronary  atherectomy  

Coronary  atherectomy  add-on 

Pul  art  balloon  repr,  percut  

Pul  art  balloon  repr.  percut  

Electrocardiogram,  complete  ... 

Electrocardiogram,  tracing  

Electnxardiogram  report 

Transmission  of  ecg 

Report  on  transmitted  ecg 

Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Cardiac  drug  stress  test  

Microvolt  t-wave  assess  

Rhythm  ECG  with  report  

Rhythm  ECG.  tracing  

Rhythm  ECG.  report 

ECG  monitor/report.  24  hrs  .... 
ECG  monitor/record.  24  hrs  ... 
ECG  rrxxiltor/report.  24  hrs  .... 
ECG  monitor/review.  24  his  ... 
ECG  monitor/report,  24  hrs  .... 

Ecg  monitor/record,  24  hrs 

ECG  monitor/report,  24  hrs  .... 
ECG  monitor/review.  24  hrs  ... 
ECG  noonitor/report.  24  hrs  .... 
ECG  monitor/report,  24  hrs  .... 
ECG  monitor/review.  24  hrs  ... 

ECG  record/review  

ECG  recording 

Ecg/monitoring  and  analysis  .. 

Ecg/review,  interpret  only 

EC(Vsignai-averaged  

ECGVsignal-averaged  

ECG^signal-averaged  

Echo  transttioracic 

Echo  transttxxacic  


Physician 

work 

RVUs  3 


Fully  im- 

plernent- 

ednoo- 

fadlity  PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.80 
0.23 
225 
4.60 
3.52 
1.77 
3.28 
3.00 
7.25 
0.00 
1.80 
1.80 
000 
1.44 
1.44 
0.00 

1484 
4.17 

10.98 
2.97 

21.80 

22.70 

17.34 
0.00 
0.00 

12.09 
3.26 

1200 
6.00 
0.17 
000 
0.17 
0.00 
0.52 
0.75 
045 
0.00 
0.30 
1.17 
1.17 
000 
0.75 
0.16 
000 
0.16 
052 
0.00 
0.00 
0.52 
0.52 
0.00 
0.00 
0.52 
045 
0.00 
045 
0.52 
0.00 
000 
052 
0.25 
0.25 
000 
1.30 
1.30 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

0.56 

0.00 

0.00 

0.00 

1.59 

NA 

2.23 

NA 

NA 

NA 

NA 

NA 

NA 

7.65 

5.09 

0.76 

4.33 

2.76 

0.56 

2.18 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

NA 

NA 

0.50 

0.43 

0.07 

2.24 

0.19 

1.90 

0.18 

1.60 

0.12 

1.55 

0.48 

1.07 

6.42 

0.19 

0.14 

0.05 

3.47 

1.18 

208 

0.21 

3.72 

1.44 

207 

0.21 

2.66 

2.49 

0.17 

3.62 

1.18 

2.24 

0.20 

1.19 

0.10 

1.09 

4.16 

050 


0.00 

0.00 

0.00 

0.00 

NA 

0.00 

0.00 

0.00 

1  18 

0.23 

0.91 

1.85 

1.27 

0.86 

1.37 

1.26 

3.01 

NA 

NA 

0.76 

NA 

NA 

0.56 

NA 

622 

1.75 

4.59 

124 

10.43 

10  85 

8.41 

0.00 

0.00 

5.06 

1.37 

4.55 

2.06 

NA 

NA 

0.07 

NA 

0.19 

NA 

0.18 

NA 

0.12 

NA 

0.48 

NA 

NA 

NA 

NA 

005 

NA 

NA 

NA 

0.21 

NA 

NA 

NA 

0.21 

NA 

NA 

0.17 

NA 

NA 

NA 

0.20 

NA 

0.10 

NA 

NA 

0.50 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.05 

0.00 

0.00 

0.00 

0.21 

0.01 

0.08 

017 

0.17 

0.06 

0.17 

1.18 

022 

0.38 

0.26 

0.06 

0.20 

0.15 

0.04 

0.11 

0.78 

0.21 

0.57 

0.16 

1.14 

1.18 

0.90 

0.00 

0.00 

0.63 

0.17 

0.63 

0.31 

0.03 

0.02 

0.01 

0.15 

0.02 

0.11 

0.01 

009 

0.01 

0.11 

0.04 

0.07 

0.11 

0.02 

0.01 

001 

0.21 

007 

0.12 

ooe 

0.22 
0.09 
0.11 
002 
0.13 
0.12 
0.01 
0.24 
0.07 
0.15 
0.02 
0.10 
0.01 
0.09 
0.23 
0.04 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


0.00 

0.00 

0.00 

0.00 

0.61 

0.00 

0.00 

0.00 

5.60 

NA 

4.56 

NA 

NA 

NA 

NA 

NA 

NA 

8.03 

7.15 

2.62 

4.53 

4.35 

2.06 

2.29 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.00 

0.00 

NA 

NA 

1^ 

UA 

0.70 

0.45 

0.25 

2.39 

0.73 

2.76 

064 

1.69 

0.43 

2.83 

1.69 

1.14 

7.28 

0.37 

0.15 

022 

4.20 

1.25 

2.20 

075 

446 

153 

218 

0.75 

3.24 

2.61 

0.63 

438 

1.25 

2.39 

0.74 

154 

0.36 

1.18 

5.69 

1.84 


0.00 
0.00 
0.00 
0.00 
NA 
0.00 
0.00 
0.00 
5.19 
0.47 
3.24 
6.62 
4.96 
269 
482 
5.44 
10.48 
NA 
NA 
2.62 
NA 
NA 
2.06 
NA 
21.84 
6.13 
16.14 
4.37 
33  37 
34.73 
26.65 
0.00 
0.00 
17  78 
4.80 
17.18 
8.37 
NA 
NA 
0.25 
NA 
0.73 
NA 
0.64 
NA 
0.43 
NA 
1.69 
NA 
NA 
NA 
NA 
0.22 
NA 
NA 
NA 
0.75 
NA 
HA 
NA 
0.75 
NA 
NA 
0.63 
NA 
NA 
NA 
0.74 
NA 
0.36 
NA 
NA 
1.84 


Gk>bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 

zzz 
zzz 

000 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 

zzz 

000 

zzz 

090 
090 
090 
090 
090 
000 

zzz 

000 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


93303 
93304 
93304 
93304 
93307 
93307 
93307 
93308 
93308 
93308 
93312 
93312 
93312 
93313 
93314 
93314 
93314 
93315 
93315 
93315 
93318 
93317 
93317 
93317 
93318 
93318 
93318 
93320 
93320 
93320 
93321 
93321 
93321 
93325 
93325 
93325 
93350 
93350 
9S}50 
93501 
93501 
93501 
93S03 
93505 
93505 
93505 
93508 
93508 
93506 
93510 
93510 
93510 
93511 
93511 
93511 
93514 
93514 
93514 
93524 
93524 
93524 
93526 
93S26 
93526 
93527 
93527 
93527 
93528 
93528 
93528 
93S29 
93529 
93529 


MOO 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Edho  transthoracic 

Echo  transthoracic 

Echo  transthoracic 

Echo  transttK)racic 

Echo  exam  of  heart 

Echo  exam  at  heart 

Edx)  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  heart 

Echo  exam  of  fieart  

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesopfiageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Echo  transesophageal 

Ectio  transesophageal 

Echo  transesophageal 

Ectio  transesophageal  inlraop 
Echo  transesopfiageal  intraop 
Echo  transesophageal  intraop 

Doppier  ectK)  exam,  heart 

Doppler  echo  exam,  heart 

Doppier  echo  exam,  heart 

Doppler  echo  exam,  heart 

Doppier  echo  exam,  heart 

Doppler  echo  exam,  heart 

Doppler  cokx  flow  add-on 

Doppler  color  flow  add-on  

Doppier  color  fk>w  add-on 

Echo  transthoracic 

Echo  traristhoracic 

Echo  transthoracic 

Right  fieart  cattieterization  

Right  tieart  cattieterization  

Right  heart  catheterization  

InserVpiace  heart  catheter  

Biopsy  of  heart  lining 

BiofMy  of  heart  lirung 

Biopsy  0*  heart  Iming 

Catti  placement,  angiography 
Cath  placement,  angiography 
Calh  ptacemertt,  angiography 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  catheterization 

Left  heart  cattietenzation 

Left  heart  catt>eten2ation 

Left  heart  catf>eterizalion 

Left  heart  catheterization 

Left  heart  catt>eterization 

Left  heart  cathelerizatian 

Left  fieart  catheterization 

Rt  &  Lt  heart  cattieters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  cattieters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  cattieters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  cattieters 

Rt  &  Lt  heart  catheters 

Rt&lt  fieart  cattielarization 

Rt&lt  fieart  catfietenzalion 

Rt&lt  heart  catfieterization 


Ptiysician 

work 

RVUs' 


0.00 
0.75 
0.75 
0.00 
0.92 
092 
0.00 
0.53 
0.53 
0.00 
2.20 
2.20 
0.00 
0.95 
125 
1.25 
0.00 
2.78 
2.78 
0.00 
0.95 
1.83 
1.83 
0.00 
0.00 
2.20 
0.00 
0.38 
0.38 
0.00 
0.15 
0.15 
0.00 
0.07 
0.07 
0.00 
1.48 
1.48 
0.00 
3.02 
3.02 
0.00 
2.91 
4.38 
4.38 
0.00 
4.10 
4.10 
0.00 
4.33 
4.33 
0.00 
5.03 
5.03 
0.00 
7.06 
7.06 
0.00 
6.95 
6.95 
0.00 
5.98 
5.90 
0.00 
7.28 
7.28 
0.00 
9.00 
9.00 
0.00 
4.80 
4.80 
0.00 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


3.66 

2.15 

0.30 

1.85 

4.04 

0.38 

3.66 

2.07 

0.22 

1.85 

4.45 

0.86 

3.50 

5.29 

4.10 

0.51 

3.50 

470 

1.11 

3.50 

6.39 

4.31 

0.72 

3.59 

0.00 

0.88 

0.00 

1.79 

0.16 

1.63 

1.12 

0.08 

1.06 

2.78 

0.03 

2.75 

228 

0.61 

1.67 

17.23 

1.24 

15.99 

NA 

3.67 

180 

1.87 

13.64 

1.71 

11.93 

36.77 

1.82 

34.96 

36.12 

^10 

34.02 

36.79 

2.77 

34.02 

47.32 

2.86 

44.46 

48.18 

2.50 

45.68 

47.49 

3.03 

44.46 

4827 

3.81 

44.46 

46.46 

^00 

44.46 


Fully  inv 
plerrient- 
ed  facility 
PE  RVUs 


NA 
NA 

0.30 
NA 
NA 

0.38 
NA 
NA 

022 
NA 
NA 

0.86 
NA 

0.22 
NA 

0.51 
NA 
NA 

1.11 
NA 

025 
NA 

0.72 
NA 

0.00 
NA 

0.00 
NA 

0.16 
NA 
NA 

0.06 
NA 
NA 

003 
NA 
NA 

0.61 
NA 
NA 

124 
NA 

0.71 
NA 

180 
NA 
NA 

171 
NA 
NA 

1.82 
NA 
NA 

210 
NA 
NA 

^77 
NA 
NA 

2.86 
NA 
NA 

2.50 
NA 
NA 

3.03 
NA 
NA 

3.81 
NA 
NA 

200 
NA 


Mai- 
practice 
RVUs 


SiXHIT-    ^."•'y- 


I  plerfient 
ed  non 
facility 
total 


019 
013 
0.02 
0.11 
0.22 
0.03 
0.19 
0.13 
002 
0.11 
0.32 
0.08 
0.24 
005 
0.28 
004 
024 
0.34 
010 
0.24 
0.05 
0.30 
0.06 
0.24 
0.00 
006 
0.00 
0.11 
0.01 
010 
0.08 
001 
0.07 
018 
001 
0.17 
0.13 
0.02 
0.11 
1.03 
0.16 
0.87 
0.16 
036 
023 
0.13 
0.75 
021 
0.54 
2.13 
022 
191 
2.11 
0.26 
186 
2.22 
037 
1.85 
279 
036 
2.43 
261 
0.31 
2.50 
2.81 
0.38 
243 
2.90 
047 
2.43 
2.88 
025 
2.43 


plernent- 

'  ed  facility 

total 


385 

3.03 

107 

196 

518 

1  33 

385 

273 

077 

196 

697 

314 

383 

629 

563 

180 

383 

7.82 

3.99 

383 

739 

644 

2.61 

383 

000 

314 

000 

228 

0.55 

1  73 

1  35 

022 

1.13 

303 

0.11 

292 

3.89 

211 

178 

2128 

442 

16  86 

NA 

841 

6.41 

2.00 

18  49 

602 

12  47 

43.23 

637 

36  86 

43  26 

739 

3587 

46  06 

1019 

35  87 

57  06 

1017 

46.89 

56  96 

880 

4818 

57.56 

1069 

46  89 

60.17 

1328 

46  89 

53  94 

705 

46  89 


NA 
NA 

107 
NA 
NA 

1  33 
NA 
NA 

077 
NA 
NA 

314 
NA 

122 
NA 

180 
NA 
NA 

399 
NA 

125 
NA 

261 
NA 

000 
NA 

000 
NA 

055 
NA 
NA 

0.22 
NA 
NA 

Oil 
NA 
NA 

2.11 
NA 
NA 

442 
NA 

378 
NA 

641 
NA 
NA 

6.02 
NA 
NA 

6.37 
NA 
NA 

739 
NA 
NA 
10.19 
NA 
NA 
1017 
NA 
NA 

8.80 
NA 
NA 
10  69 
NA 
NA 
1328 
NA 
NA 

7  05 
NA 


GkJbai 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

ooc 

000 
000 
000 

000 
000 


'  CPT  codas  and  doscnpbons  only  ar«  copyright  2001  Ainancan  Medical  Assooabon  All  Rights  Reserved  ApphcalM  FARS/DFARS  Aptily. 
'CopytigM  1994  American  Dental  Association  An  nghts  reserved. 
'♦IndfcHei  RVUs  are  not  used  for  Medcare  payment 


'  CPT  oodM  and  ileeuipliuia  onty  are  copyiIgM  2001  Amancao  Midlcil  Aaawialinn. 
'Copyrlghl  1994  American  Denial  Asaodabon  Al  rights  raaanad. 
*  ♦Indicates  RVlta  are  ml  used  lor  Medcare  payment. 


Al  RIgMi  Raaanwl.  Afftatf  FARSDFARS  Apply. 
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CPTV 
HCPCS^ 


MOO 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


93530 

93530 

93530 

93531 

93531 

93531 

93532 

93532 

93532 

93533 

93533 

93533 

93536 

93539 

93540 

93541 

93542 

93543 

93544 

93545 

93555 

93555 

93555 

93556 

93556 

93556 

93561 

93561 

93561 

93562 

93562 

93562 

93571 

93571 

93571 

93572 

93572 

93572 

93600 

93600 

93600 

93602 

93602 

93602 

93603 

93603 

93603 

93607 

93607 

93607 

93609 

93609 

93609 

93610 

93610 

93610 

93612 

93612 

93612 

93613 

93613 

93613 

93615 

93615 

93615 

93616 

93616 

93616 

93618 

93618 

93618 

93619  I  .... 

93619  126 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

D 

0 

D 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Rt  heart  cath,  congenital  

Rt  heart  cath.  congenital  

Rt  heart  cath,  congenital  

R  &  I  heart  cath,  congenital  .. 
R  &  I  heart  cath,  congenital  .. 
R  &  I  heart  cath,  congenital  .. 
R  &  I  heart  cath,  congenital  .. 
R  &  I  heart  cath,  congenital  .. 
R  &  I  heart  cath,  congenital  .. 
R  &  I  heart  catt).  congenital  .. 
R  &  I  heart  cath.  congenital  .. 
R  &  I  heart  cath,  congenital  .. 

Insert  circulation  assi 

Injection,  cardiac  cath  

Injection,  cardiac  cath  

Injection  for  lung  angiogram  .. 

Injection  for  heart  x-rays  

Injection  for  fieart  x-rays  

Injection  for  aortography  

Inject  for  coronary  x-rays  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath 

Imagirtg.  cardiac  cath 

Imaging,  cardiac  cath  

Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Cardiac  output  measurement 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 
Heart  flow  reserve  measure  .. 

Bundle  of  His  recording 

Bundle  of  His  recording 

Bundle  of  His  recording 

Intra-atrial  recording  , 

Intra-atrial  recording  

Intra-atrial  recording  

Right  ventrkiular  recordirtg  ... 
Right  ventricular  recording  ... 
Right  ventricular  recording  ... 

Left  ventricular  recording 

Left  ventricular  recording 

Left  ventricular  recording 

Map  tachycardia,  add-on 

Map  tachycardia,  add-on 

Map  tachycardia,  add-on 

Intra-atnal  pacing 

Intra-atrial  pacing 

Intra-atnal  pacing 

Intraventricular  pacing 

Intraventricular  pacing  

Intraventricular  paong  

Electrophys  map,  3d,  add-on 
Electnophys  map.  3d,  add-on 
Electrophys  map,  3d,  add-on 

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Esophageal  recording 

Esophageal  recording  

Esophageal  recording  

Heart  rtrythm  paong 

Heart  rhythm  pacing 

Heart  rtiythm  pacing 

Electfophysiology  evaluation 
Electfophysiology  evaluation 


Ptiysician 

woric 

RVUs  3 


4.23 
4.23 
0.00 
8.35 
8.35 
0.00 
10.00 
10.00 
0.00 
6.70 
6.70 
0.00 
0.00 
0.40 
0.43 
0.29 
0.29 
0.29 
0.25 
0.40 
0.81 
0.81 
0.00 
0.83 
0.83 
0.00 
0.50 
0.50 
0.00 
0.16 
0.16 
0.00 
1.80 
1.80 
0.00 
1.44 
1.44 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
0.00 
0.00 
0.00 
4.81 
4.81 
0.00 
3.02 
3.02 
0.00 

3.oe 

3.02 
0.00 
O.OO 
7.00 
0.00 
0.99 
0.99 
0.00 
1.49 
1.49 
0.00 
4.26 
4.26 
0.00 
7.32 
7.32 


Fulty  im- 
plement- 
ed non- 
facility  PE 
RVUs 


17.59 

1.60 

15.99 

48.92 

3.24 

45.68 

48.58 

4.12 

44.46 

47.01 

2.55 

44.46 

NA 

0.84 

0.86 

NA 

NA 

0.55 

0.53 

0.85 

6.27 

0.34 

5.93 

9.71 

0.35 

9.36 

0.67 

0.16 

0.51 

0.34 

0.05 

0.29 

5.06 

0.73 

4.33 

2.70 

0.52 

2.18 

2.74 

0.89 

1.85 

1.94 

0.88 

1.06 

2.46 

0.86 

1.60 

0.00 

0.00 

0.00 

4.59 

2.01 

2.58 

2.52 

1.23 

1.29 

2.76 

1.23 

1.53 

0.00 

279 

0.00 

0.66 

0.36 

0.30 

0.80 

0.50 

0.30 

5.54 

1.78 

3.76 

10.32 

3.00 


Fully  inv 
plement- 
ed  facility 
PERVUs 


NA 
1.60 

NA 

NA 
3.24 

NA 

NA 
4.12 

NA 

NA 
2.55 

NA 
0.00 
0.17 
0.18 
0.12 
0.12 
0.12 
0.10 
0.17 

NA 
0.34 

NA 

0.35 
(^ 
NA 

0.16 
NA 
NA 

0.05 
NA 
NA 

0.73 
NA 
NA 

0.52 
NA 
NA 

0.89 
NA 
HA 

0.88 
NA 
NA 

0.86 
NA 

0.00 

0.00 

0.00 
NA 

2.01 
NA 
NA 

1.23 
NA 
NA 

1.23 
NA 

0.00 

2.79 

0.00 
NA 

0.36 
NA 
NA 

0.50 
NA 
NA 

1.78 
NA 
I«1A 

3.00 


Mal- 
practice 
RVUs 


1.11 

0.24 

0.87 

296 

0.46 

2.50 

2.95 

0.52 

2.43 

2.86 

0.43 

2.43 

0.00 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.01 

0.31 

0.03 

0.28 

0.45 

0.03 

0.42 

0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

0.31 

0.11 

0.20 

0.28 

0.17 

0.11 

0.22 

0.11 

0.11 

0.18 

0.12 

0.06 

0.20 

0.11 

0.09 

0.00 

0.00 

0.00 

0.66 

0.52 

0.14 

0.25 

0.17 

0.06 

0.26 

0.17 

0.09 

0.00 

0.52 

0.00 

0.05 

0.03 

0.02 

0.08 

0.06 

0.02 

0.42 

0.22 

0.20 

0.77 

0.38 


Fully  im- 
plement- 
ed non- 
facility 
total 


22.93 

6.07 

16.86 

60.23 

12.05 

48.18 

61.53 

14.64 

46.89 

56.57 

9.68 

46.89 

NA 

1.25 

130 

NA 

NA 

0.85 

0.79 

1.26 

7.39 

1.18 

6.21 

10.99 

1.21 

9.78 

1.24 

0.68 

0.56 

0.54 

0.22 

0.32 

7.17 

2.64 

4.53 

4.42 

2.13 

2.29 

5.08 

3.12 

1.96 

4.24 

3.12 

1.12 

4.78 

3.09 

1.69 

0.00 

0.00 

0.00 

10.06 

7.34 

2.72 

5.79 

4.42 

1.37 

6.04 

4.42 

1.62 

0.00 

10.31 

0.00 

1.70 

1.38 

0.32 

2.37 

2.05 

0.32 

10.22 

6.26 

3.96 

18.41 

10.70 


Fully  im- 
plefnent- 
ed  facility 
total 


NA 

6.07 

NA 

NA 

12.05 

NA 

NA 

14.64 

NA 

NA 

9.68 

NA 

0.00 

0.58 

0.62 

0.42 

0.42 

0.42 

0.36 

0.58 

NA 

1.18 

NA 

NA 

1.21 

NA 

NA 

0.68 

NA 

NA 

0.22 

NA 

NA 

2.64 

NA 

NA 

2.13 

NA 

NA 

3.12 

NA 

NA 

3.12 

NA 

NA 

3.09 

NA 

0.00 

0.00 

0.00 

NA 

7.34 

NA 

NA 

4.42 

NA 

NA 

4.42 

NA 

0.00 

10.31 

0.00 

NA 

1.38 

NA 

NA 

2.05 

NA 

NA 

6.26 

NA 

NA 

10.70 
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Global 


CPTV 
HCPCS2 


000 
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000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


93619 
93620 
93620 
93620 
93621 
93621 
93621 
93622 
93622 
93622 
93623 
93623 
93623 
93624 
93624 
93624 
93631 
93631 
93631 
93640 
93640 
93640 
93641 
93641 
93641 
93642 
93642 
93642 
93650 
93651 
93652 
93660 
93660 
93660 
93662 
93662 
93662 


93701 
93701 
93701 
93720 
93721 
93722 
93724 
93724 
93724 
93727 
93731 
93731 
93731 
93732 
93732 
93732 
93733 
93733 
93733 
93734 
93734 
93734 
93735 
93735 
93735 
93736 
93736 
93736 
93737 
93737 
93737 
93738 
93738 
93738 
93740 


MOD 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Electrophysidogy  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  Evaluation  . 
Electrophysiology  evaluation  . 

Stimulation,  pacir>g  heart 

Stimulation,  pacing  heart 

Stimulation,  pacing  heart 

Electrophysiologic  study 

Electrophysiologic  study 

Electrophysiologic  study 

Heart  pacing,  mapping  

Heart  pacing,  mapping  

Heart  pacing,  mapping  

Evaluation  heart  device 

Evaluation  heart  device 

Evaluation  heart  device 

Electrophysiology  evalualion  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Electrophysiology  evaluation  . 
Ablate  heart  dysrhythm  focus 
At>late  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 

Tilt  table  evaluation  

Tilt  table  evaluation  

Tilt  table  evaluation  

Intracardiac  ecg  (ice) 

Intracardiac  ecg  (ice) 

Intracardiac  ecg  (ice) 

Peripheral  vascular  rehab  

Bioimpedance,  thoracic  

Bioimpedance,  thoracic  

Bioimpedance,  ftioracic  

Total  txxJy  plethysmography  . 

Plethysmography  tracing 

Plethysmography  report  

Analyze  paceniaker  system  .. 
Analyze  paceniaker  system  .. 
Analyze  pacemaker  system  .. 

Analyze  ilr  system  

Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Telephone  analy,  pacemaker 
TeleptKine  analy,  pacemaker 
Tetept>one  analy,  pacemaker 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Analyze  pacemaker  system  .. 
Telephone  analy,  pacemaker 
Telephone  analy,  pacemaker 
Telephone  analy.  pacemaker 
Analyze  cardkVdefibrillator  .... 
Analyze  cardio/defibrillator  .... 
Analyze  cardio/defibrillator  .... 
Analyze  cardio/defibrillator  .... 
Analyze  cardio/defibrillator  .... 
Analyze  cardkVdefitinllator  .... 
Temperature  gradient  studies 


Physictan 

work 

RVUs  3 


0.00 
11.59 
11.59 
0.00 
0.00 
2.10 
0.00 
0.00 
3.10 
0.00 
0.00 
2.85 
0.00 
4.81 
4.81 
0.00 
7.60 
7.60 
0.00 
3.52 
3.52 
0.00 
5.93 
5.93 
0.00 
489 
4.89 
0.00 
10.51 
16.25 
17.68 
1.89 
1.89 
0.00 
■fO.OO 
2.80 
40.00 
0.00 
0.17 
0.17 
0.00 
0.17 
0.00 
0.17 
4.89 
4.89 
0.00 
0.52 
045 
0.45 
0.00 
092 
0.92 
0.00 
0.17 
0.17 
0.00 
038 
0.38 
0.00 
0.74 
0.74 
0.00 
015 
0.15 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
+0.16  I 


FuNy  im- 
plement- 
ed nor>- 
facHityPE 
RVUs 


7.32 
13.33 
4.82 
8.51 
0.00 
088 
0.00 
0.00 
1.30 
0.00 
0.00 
1.19 
0.00 
3.87 
1.99 
1.88 
8.65 
2.81 
584 
8.27 
1.46 
6.81 
9.28 
2.47 
6.81 
8.85 
2.04 
6.81 
NA 
NA 
NA 
2.39 
0.79 
1.60 
0.00 
1.12 
0.00 
0.00 
0.78 
0.07 
0.71 
0.73 
0.67 
0.06 
5.80 
2.04 
376 
0.21 
066 
019 
0.47 
0.87 
0.38 
0.49 
0.76 
0.07 
0.69 
0.49 
016 
0.33 
0.72 
030 
0.42 
066 
0.06 
0.60 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.21 


FuHy  im- 
plemant- 
ed  facility 
PERVUs 


NA 

NA 

4.82 

NA 

0.00 

0.88 

0.00 

0.00 

1.30 

0.00 

0.00 

1.19 

000 

NA 

1.99 

NA 

NA 

2.81 

NA 

NA 

1.46 

NA 

NA 

2.47 

NA 

NA 

2.04 

NA 

432 

6.78 

7.36 

NA 

0.79 

NA 

0.00 

1.12 

NA 

0.00 

NA 

007 

NA 

NA 

NA 

0.06 

NA 

2.04 

NA 

0.21 

NA 

0.19 

NA 

NA 

0.38 

NA 

.NA 

0.07 

NA 

NA 

016 

NA 

NA 

030 

NA 

NA 

0.06 

NA 

NA 

000 

NA 

NA 

000 

NA 

NA 


Mal- 
practice 
RVUs 


0.39 
1.04 
0.60 
044 
0.00 
015 
0.00 
0.00 
0.67 
0.00 
0.00 
0.15 
0.00 
0.36 
0.25 
Oil 
1  17 
0.68 
0.51 
0.53 
0.18 
035 
0.66 
0.31 
0.35 
0.51 
0.16 
0.35 
055 
0.85 
0.92 
0.08 
0.06 
0.02 
0.00 
0.41 
000 
0.00 
0.02 
0.01 
0.01 
0.06 
005 
0.01 
0.38 
018 
0.20 
0.05 
0.05 
0.02 
003 
006 
0.03 
0.03 
0.06 
001 
005 
003 
0.01 
0.02 
0.06 
003 
003 
006 
001 
005 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.02 


Fully  im- 
ptenwnt- 
ed  non- 
facility 
total 


771 
25  96 
1701 
895 
000 
3.13 
0.00 
0.00 
5.07 
0.00 
0.00 
4.19 
000 
904 
705 
1.99 
17.42 
11  07 
635 
1232 
516 
716 
15.87 
8.71 
716 
14.25 
709 
716 
NA 
NA 
NA 
436 
274 
162 
0.00 
4.33 
000 
000 
097 
0.25 
0.72 
0.96 
072 
0.24 
11  07 
711 
3.96 
078 
1.16 
066 
0.50 
1.85 
133 
052 
099 
0.25 
0.74 
090 
055 
0.35 
1.52 
107 
045 
087 
0.22 
065 
0.00 
000 
000 
000 
000 
0.00 
039 


Fully  im- 

plernent- 

ed  facility 

total 


NA 

NA 

17  01 

NA 

000 

3.13 

0.00 

000 

507 

000 

000 

419 

0.00 
NA 

7.05 
NA 
NA 
11.07 
NA 
NA 

5.16 
NA 
NA 

8.71 
NA 
NA 

7.09 

NA 

15.38 

23  88 

25.96 

NA 

2.74 
NA 

0.00 

4.33 
NA 

000 
NA 

0.25 
NA 
NA 
NA 

0.24 
NA 

711 
NA 

0.78 
NA 

0.66 
NA 
NA 

1.33 
NA 
NA 

0.25 
NA 
NA 

0.55 
NA 
NA 

107 

-    NA 

NA 

0.22 
NA 
NA 

000 
NA 
NA 

000 
NA 
NA 


Global 


000 

000 
000 
000 
222 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 

zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'CPT  codas  and  descriptions  only  araoopynght  2001  American  IMdical  Associalion.  Al  Rights  Rassnfed.  AppNcaUe  FARS/DFARS  ApiXy. 

'Copynght  1994  Amencan  Demal  Association  All  nghls  rssanad. 
'«lndicalas  RVUs  ara  not  usad  lor  Msdicara  paymam. 


<  Cr>T  codes  and  descriplions  only  are  copyright  2001  American  Medical  Aseocialion.  AH  Rights  Reserved.  ApplicatM  FARS/Of  ARS  Apply 
'Copyright  1994  American  Oerital  Association.  All  rights  reserved. 
3+lndicatas  RVUs  are  not  used  for  Medicare  payment 


55458     _  Federal  Register /Vol.  66,  No.  212 /Thursday.  November  1,  2001 /Rules  and  Regulations 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS^ 


93740 
93740 
93741 
93741 
93741 
93742 
93742 
93742 
93743 
93743 
93743 
93744 
93744 
93744 
93760 
93782 
93770 
93770 
93770 
93784 
93786 
93788 
93790 
93T97 
93798 
93799 
93799 
93799 
93875 
93875 
93875 
93880 
93880 
93880 
93882 
93882 
93882 


MOD 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


93886 
93888 
93888 
93888 

93922 
93922 

93922 
93923 
93923 
93923 
93924 
93924 
93924 
93825 
93925 
93925 
93926 
93926 
93926 
93930 
93930 
93930 
93931 
93931 
93931 
93965 
9396S 
93965 
93970 
93970 
93970 
93971 
93971 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 

TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 


Status 


Description 


93971  ITC 


B 
B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

B 

B 

B 

N 

N 

N 

N 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Temperature  gradient  studies 
Temperature  gradient  studies 
Analyze  ht  pace  device  sngi  .. 
Analyze  ht  pace  device  sngi  .. 
Analyze  ht  pace  device  sr>gl  .. 
Analyze  ht  pace  device  sngI  .. 
Analyze  ht  pace  device  sngl  .. 
Analyze  ht  pace  device  sngl  .. 
Analyze  ht  pace  device  dual  .. 
Analyze  ht  pace  device  dual  .. 
Analyze  ht  pace  device  dual  .. 
Analyze  ht  pace  device  dual  .. 
Analyze  ht  pace  device  dual  .. 
Analyze  ht  (jace  device  dual  .. 

Cephalic  thermogram  

Peripherstl  ttiemmgfam 

Measure  venous  pressure 

Measure  verxxis  pressure 

Measure  venous  pressure 

Ambulatory  BP  monitoring  

Ambulatofy  BP  record«r>g  

Ambulatory  BP  analysts  

RevieWrepod  BP  reconSng  .. 

Cardiac  rehab 

CardUK  rehab/monitor 

Cardiovascular  procedure  

CardkMascuiar  procedure  

CardkMascular  procedure  

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Extracranial  study 

Intracrantal  study  

Intracranial  study 

Intracranial  study  

Intracranial  study  

Infracranial  study 

Intracranial  study  

ExtreiTity  study ~ 

Extianaly  study 

Extienvly  study 

Extremily  study 

Extremity  study 

Extremily  study 

ExtranMy  study 

Extrenily  study 

Extremily  study 

Lower  extremity  study  

Loiwer  extremity  study  

Lower  extremily  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Extrerttity  study 

Extremity  study 

ExtrerTHty  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Extremrty  study 

Extremity  study 


Physician 

work 

RVUs» 


+0.16 
+0.00 
0.80 
a.80 
0.00 
0.91 
0.91 
0.00 
1.03 
1.03 
0.00 
1.18 
1.18 
0.00 
0.00 
0.00 
+0.16 
+0.16 
+0.00 
0.00 
0.00 
0.00 
0.00 
0.18 
0.28 
0.00 
0.00 
0.00 
0.22 
0.22 
0.00 
0.60 
0.60 
0.00 
0.40 
0.40 
0.00 
0.94 
0.94 
0.00 
0.62 
0.62 
0.00 
0.2S 
0.2S 
0.00 
0.45 
0.45 
0.00 
OJO 
0.50 
0.00 
0.58 
0.58 
000 
0.39 
0.39 

o.ra 

0.46 
0.46 
0.00 
0.31 
0.31 
0.00 
0.35 
0.35 
0.00 
0.68 
0.68 
0.00 
0.45 
0.45 
0.00 


Fully  im- 

plernent- 

ed  non- 

fadiity  PE 

RVUs 


0.06 

0.15 

0.96 

0.33 

0.63 

1.01 

0.38 

0.63 

1.13 

0.43 

0.70 

1.12 

0.49 

0.63 

0.00 

0.00 

0.09 

0.06 

0.03 

0.00 

0.00 

0.00 

0.00 

0.33 

0.44 

0.00 

0.00 

0.00 

1.13 

0.06 

1.05 

3.76 

0.22 

3.54 

2.50 

0.15 

2.35 

4.40 

0.40 

4.00 

2.91 

0.24 

2.67 

1.18 

0.09 

1.09 

2.24 

016 

2.06 

243 

0.18 

2.25 

3.76 

0.21 

3.55 

2.51 

0.14 

2.37 

3.93 

0.16 

3.77 

2.62 

0.11 

2.51 

1.17 

0.13 

1.04 

4.16 

0.24 

3.92 

2.77 

0.16 

2.61 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.06 
NA 
NA 
0.33 
NA 
NA 
0.38 
NA 
NA 
0.43 
NA 
NA 
0.49 
NA 
0.00 
0.00 
NA 
0.06 
NA 
0.00 
0.00 
0.00 
0.00 
0.07 
0.11 
0.00 
0.00 
0.00 
NA 
0.06 
NA 
NA 
0.22 
NA 
NA 
0.15 
NA 
NA 
0.40 
NA 
NA 
0.24 
NA 
NA 
0.09 
NA 
NA 
0.16 
NA 
NA 
0.18 
NA 
NA 
0.21 
NA 
NA 
0.14 
NA 
NA 
0.16 
NA 
NA 
0.11 
NA 
NA 
0.13 
NA 
NA 
0.24 
NA 
NA 
0.16 
NA 


0.01 

0.01 

0.05 

0.02 

0.03 

0.05 

0.02 

0.03 

0.06 

0.03 

0.03 

0.06 

003 

0.03 

0.00 

0.00 

0.02 

0.01 

0.01 

0.00 

0.00 

0.00 

0.00 

0.01 

0.01 

0.00 

0.00 

0.00 

0.10 

0.01 

0.09 

0.33 

0.04 

0.29 

0.22 

0.04 

0.18 

0.37 

0.05 

0.32 

0.26 

0.04 

0.22 

0.13 

0.02 

0.11 

0.22 

0.04 

0.18 

0.26 

0.05 

0.21 

0.33 

0.04 

0.29 

0.22 

0.03 

0.19 

0.34 

0.03 

0.31 

0.22 

0.02 

0.20 

0.12 

o.oe 

0.10 
0.38 
0.05 
0.33 
0.25 
0.03 
0.22 


Fully  im- 
plement- 
ed non- 
facility 
total 


Fully  im- 
plement- 
ed facility 
total 


0.23 

0.16 

1.81 

1.15 

0.66 

1.97 

1.31 

0.66 

2.22 

1.49 

073 

2.36 

1.70 

0.66 

0.00 

0.00 

0.27 

0.23 

0.04 

0.00 

0.00 

0.00 

0.00 

0.52 

0.73 

0.00 

0.00 

0.00 

1.45 

0.31 

1.14 

4.68 

0.86 

3.83 

3.12 

0.59 

2.53 

5.71 

1.39 

4.32 

3.79 

0.90 

2.89 

1.56 

0.36 

^20 

2.91 

0.65 

2.26 

3.19 

0.73 

2.46 

4.67 

0.83 

384 

3.12 

0.56 

2.56 

473 

0.65 

4.06 

3.15 

0.44 

2.71 

1.64 

0.50 

1.14 

5.22 

0.97 

4.25 

3.47 

0.64 

2.83 


0.23 
NA 
HA 
1.15 
NA 
NA 
1.31 
NA 
NA 
1.49 
NA 
NA 
1.70 
NA 
0.00 
0.00 
NA 
0.23 
NA 
0.00 
0.00 
0.00 
0.00 
0.26 
0.40 
0.00 
0.00 
0.00 
NA 
0.31 
NA 
NA 
0.86 
NA 
NA 
0.59 
NA 
NA 
1.39 
NA 
NA 
0.90 
NA 
NA 
0.36 
NA 
NA 
0.65 
NA 
NA 
0.73 
NA 
NA 
0.83 
NA 
NA 
0.56 
NA 
NA 
0.65 
NA 
NA 
0.44 
NA 
NA 
0.50 
NA 
NA 
0.97 
NA 
NA 
0.64 
NA 


Federal  Register / Vol.  66,  No.  212/Thiu^day,  November  1,  2001 /Rules  and  Regulations*       55459 
Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


Global 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


MOO 


93975 

93975 

93975 

93976 

93976 

93976 

93978 

93978 

93978 

93979 

93979 

93979 

93960 

93960 

93960 

93961 

93961 

93961 

93990 

93990 

93990 

94010 

94010 

94010 

94014 

94015 

94016 

94060 

94060 

94060 

94070 

94070 

94070 

94150 

94150 

94150 

94200 

94200 

94200 

94240 

94240 

94240 

94250 

94250 

94250 

94260 

94260 

94260 

94350 

94350 

94350 

94360 

94360 

94360 

94370 

94370 

94370 

94375 

94375 

94375 

9440a 

94400 

94400 

94450 

94450 

94450 

94620 

94620 

94620 

94621 

94621 

94621 

94640 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 

26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

8 

B 

B 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study .... 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Penile  vascular  study  

Penie  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Doppler  flow  testing 

Doppler  How  testing 

Doppler  flow  testing 

Breathing  capacHy  last 

Braathing  capacity  laat 

Breathing  capacity  last 

Patient  recorded  spnumalry 

Patient  recorded  spirometry 

Review  patient  sfmmatr/ 

Evaluation  of  wheezing  

Evaluation  of  wheezing  

Evaluation  of  wheazirtg  

Evaluation  of  wheezing  

Evaluation  of  wheezing  

Evaluation  of  wheezing  

Vital  capacity  test  

Vital  c^ndly  test  

Vital  capacily  test  

Lung  function  teat  (MBC/MW) 
Lung  function  lest  (MBC/MW) 
Lung  function  test  (MBC/MW) 

Residual  lung  capacily  

Residual  lung  capacily  

Residual  lung  capacily  

Expired  gas  coltoction  

Expired  gas  colectton  

Ejqwad  gas  cotoclion  

Thoracic  gas  votuma 

Thoracic  gas  voluma 

T>K>racic  gas  vohjma 

Lung  nilrtjgan  washout  cun«  .. 
Lung  mtrogan  waafKxit  curve  .. 
Lung  nitrogen  wastwut  curve  .. 
Measure  airflow  raaistanca  


Measure  airflow  reaistanoe  

Braalh  ainvay  dosing  volume  .. 
Breath  airway  closing  volume  .. 
Breath  ainvay  closing  volume  .. 
Respiratory  flow  volume  loop  ... 
Respiratory  flow  volume  loop  ... 
Respiratory  flow  volume  loop  ... 
CO2  braalNng  response  curve  . 
CO2  bracing  response  curre  . 
GO2  breathing  response  cunre  . 

Hypoxia  response  cunre 

Hypoxia  response  cunre 

Hypoxia  resporwe  curve 

Pubnonaty  stress  test/simple  .. 
Pulmonary  stress  test/simple  .. 
Pulmonary  stress  lest/simple  .. 

Pulm  stress  test/complex 

Pulm  stress  tesl/bomptax  

Pulm  stress  test/complex  

Airway  ir>halation  treatment 


Physician 

work 

RVUs» 


FuNy  irt»- 


ednort- 

faciWyPE 

RVUs 


1.80 
1.80 
0.00 
1.21 
1.21 
0.00 
0.65 
0.65 
0.00 
0.44 
0.44 
0.00 
1.25 
1.25 
0.00 
0.44 
0.44 
0.00 
0.25 
0.25 
0.00 
0.17 
0.17 
0.00 
0.52 
0.00 
0.52 
0.31 
0.31 
0.00 
0.60 
0.60 
0.00 
+0.07 
♦0.07 
+0.00 
0.11 
0.11 
0.00 
026 
0.26 
0.00 
0.11 
0.11 
0.00 
0.13 
0.13 
0.00 
0.26 
026 
0.00 
0.26 
0.26 
000 
0.26 
0.26 
0.00 
0.31 
0.31 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 
0.64 
0.64 
0.00 
1.42 
1.42 
0.00 
0.00 


Fu»y  m- 


ed  facility 
PERVUs 


5.10 

0.64 

4.46 

3.41 

0.43 

2.96 

3.88 

0.23 

3.65 

2.59 

0.16 

2.43 

375 

044 

3.31 

3.21 

0.15 

3.06 

2.46 

0.09 

237 

0.82 

0.06 

0.76 

0.46 

0.29 

0.17 

1.36 

0.10 

1.26 

3.38 

0.19 

3.19 

0.63 

0.03 

0.60 

0.33 

0.04 

02» 

1.26 

0.06 

1.18 

0.61 

0.04 

0.57 

0.36 

0.04 

0.34 

1.01 

006 

0.93 

0.50 

0.06 

0.42 

203 

0.06 

1.95 

0.46 

0.10 

0.36 

0.70 

0.13 

0.57 

0.85 

0.12 

0.73 

1.66 

0.21 

1.45 

1.25 

0.47 

078 

0.74 


Mal- 
practice 
RVUs 


NA 

064 
NA 
NA 

043 
NA 
NA 

023 
NA 
NA 

0.16 
NA 
NA 

0.44 
NA 
NA 

015 
NA 
NA 

0.09 
NA 
NA 

0.06 
NA 
NA 
NA 

0.17 
NA 

0.10 
NA 
NA 

0.19 
NA 
NA 

0.03 
NA 
NA 

0.04 
NA 
NA 

0.06 
NA 
NA 

0.04 
NA 
NA 

0.04 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.06 
NA 
NA 

0.10 
NA 
NA 

0.13 

NA 

NA 

0.12 

NA 

I4A 

0.21 

NA 

NA 

0.47 

NA 

NA 


Fully  im- 
plernent- 
ed  non- 

fadHty 

total 


0.47 

0.11 

0.36 

0.31 

0.06 

0.25 

036 

0.05 

031 

0.24 

0.04 

0.20 

0.35 

0.07 

0.28 

0.28 

0.02 

0.26 

0.21 

0.02 

0.19 

003 

001 

0.02 

0.03 

0.01 

002 

006 

0.01 

0.05 

010 

0.02 

0.06 

O.oe 

0.01 
001 
0.03 
0.01 
0.02 
0.06 
0.01 
0.04 

O.oe 

0.01 
0.01 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.06 
001 
0.05 
0.03 
0.01 

O.oe 

0.03 
0.01 
0.02 
0.06 

0:01 

0.05 
0.04 

O.oe 

0.02 
0.10 
0.02 
0.06 
0.13 
0.06 
0.06 
002 


FuHy  im- 

plernent- 

ed  fadlity 

total 


7.37 
255 
482 
493 
170 
3.23 
489 
093 
396 
3.27 
0.64 
263 
535 
176 
359 
3.93 
0.61 
3.32 
292 
0.36 
256 

i.oe 

0.24 

078 

101 

0.30 

0.71 

173 

0.42 

1.31 

406 

0.81 

327 

072 

0.11 

0.61 

0.47 

016 

0.31 

157 

036 

1.22 

074 

016 

058 

0.55 

0.16 

0.37 

131 

035 

096 

0.82 

0.35 

0.47 

2.32 

0.35 

197 

0.80 

042 

0.36 

1.16 

054 

0.62 

129 

0.54 

075 

2.40 

0.87 

1.53 

280 

194 

0.86 

076 


NA 
255 

NA 

NA 
1  70 

NA 

NA 
0.93 

NA 

NA 
064 

NA 

NA 
176 

NA 

NA 
0.61 

NA 

NA 
036 

NA 

NA 
024 

NA 

NA 

NA 
0.71 

NA 
042 

NA 
NA 
0.81 
NA 
NA 
Oil 
NA 
NA 

016 
NA 
NA 

035 
NA 
NA 

016 
NA 
NA 

0.18 
NA 
NA 

036 
NA 
NA 

035 
NA 
NA 

035 
NA 
NA 

042 
NA 
NA 

054 
NA 
NA 

0.54 
NA 
NA 

0.87 
NA 
NA 

194 
NA 
NA 


Gk)bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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cptv 

HCPCS2 


94642 
94650 
94651 
94652 
94656 
94657 
94660 
94662 
94664 

9^000 

94667 
94668 
94680 
94680 
94680 
94681 
94681 
94681 
94690 
94690 
94690 
94720 
94720 
94720 
94725 
94725 
94725 
94750 
94750 
94750 
94760 
94761 
94762 
94770 
94770 
94770 
94772 
94772 
94772 
94799 
94799 
94799 
95004 
95010 
95015 
95024 
95027 
95028 
95044 
95052 
95056 
95060 
95065 
95070 
95071 
95075 
95078 
95115 
95117 
95120 
95125 
95130 
95131 
95132 
95133 
95134 
95144 
95145 
95146 
95147 
95148 
95149 
95165 


MOD 


26 
TO 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Aerosol  infialation  treatment  .... 

Pressure  breattiing  (IPPB)  

Pressure  breattiing  (IPPB)  

Pressure  breattiing  (IPPB)  

Initial  ventilator  mgmt  

Continued  ventilator  mgmt  

Pos  airway  pressure.  CPAP 

Neg  press  ventilation,  cnp 

Aerosol  or  vapor  inhalations  

Aerosol  or  vapor  intialations  

Cfiest  wall  manipulation  

Cfiest  wall  manipulation  

Exhaled  air  analysis,  02 

Exhaled  air  analysis,  02 

Exhaled  air  analysis,  02 

Exhaled  air  analysis,  O2/CO2  

Exhaled  air  analysts,  O2/CO2  

Exhaled  air  analysis,  o^/coj  

Exhaled  air  analysis  

Exhaled  air  analysis  

Exhaled  air  analysis  

Monoxide  diffusing  capacity 

Monoxide  diffusing  capacity  

Monoxide  diffusing  capacity  

Membrane  diffusion  capacity  .... 
Membrane  diffusion  capacity  ..., 
Memtirane  diffusion  capacity  .... 
Pulmonary  compliance  study  .... 
Putnonary  compliance  study  .... 
Pulmonary  compliance  study  .... 

Measure  t>lood  oxygen  level  

Measure  blood  oxygen  level  

Measure  blood  oxygen  level  

Exhaled  cartxm  dioxide  test 

Exhaled  cartx>n  dioxide  test 

Exhaled  cart>on  dioxide  test 

Breatfi  recording,  infant 

Breath  recording,  infant 

Breath  recording,  infant 

Pulmonary  service/procedure  .... 
Pulmonary  service/procedure  .... 
Pulmonary  service/procedure  .... 

Allergy  skin  tests  

Sensitivity  slan  tests 

Sensitivity  skin  tests  

Allergy  slun  tests  

Shin  end  point  titration  

Allergy  skin  tests  

Allergy  patch  tests 

Ptioto  patch  test  

Ptiofosensitivity  tests 

Eye  allergy  tests 

Nose  allergy  test  

Bronchial  allergy  tests 

Bronchial  allergy  tests  

Ingestkxi  challenge  test  

Provocative  testing  .; 

Immunotherapy,  one  injection  .. 

Immunotherapy  injections  

Immunotherapy,  one  Injection  .. 
Immunotherapy,  many  antigera 
Immunottierapy.  insect  venom  . 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  therapy  services 

Antigen  therapy  services 


Ptiysician 

wor1( 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
1.22 
0.83 
0.76 
0.76 
0.00 
0.00 
0.00 
0.00 
0.26 
0.26 
0.00 
0.20 
0.20 
0.00 
0.07 
0.07 
0.00 
0.26 
0.26 
0.00 
0.26 
0.26 
0.00 
0.23 
0.23 
0.00 
0.00 
0.00 
0.00 
0.15 
0.15 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.15 
0.15 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.95 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.06 
006 
0.06 
006 
0.06 
0.06 
0.06 


Fully  infi- 
plement- 
ed  non- 
facility  PE 
RVUs 


0.00 
0.67 
0.62 
0.77 
NA 
NA 
0.67 
NA 
0.53 
0.53 
1.01 
0.75 
1.17 
0.09 
1.08 
1.32 
0.07 
1.25 
1.59 
0.02 
1.57 
1.32 
0.06 
1.24 
0.71 
0.08 
0.63 
1.06 
0.07 
0.99 
0.10 
0.14 
0.74 
0.91 
0.04 
0.87 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.09 
0.45 
0.39 
0.14 
0.14 
0.22 
0.19 
0.24 
0.17 
0.33 
0.19 
2.17 
2.77 
080 
0.24 
0.37 
0.48 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.25 
0.47 
0.62 
0.91 
0.81 
1.04 
0.21 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.00 

NA 

NA 

NA 

0.33 

0.26 

0.24 

0.24 

NA 

NA 

NA 

NA 

NA 

0.09 

NA 

NA 

0.07 

NA 

NA 

0.02 

NA 

NA 

0.08 

NA 

NA 

0.06 

NA 

NA 

0.07 

'NA 

NA 

NA 

NA 

NA 

0.04 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.07 

0.06 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

0.43 

NA 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.03 

0.03 

0.03 

0.03 

0.03 

0.03 

0.U2 


Mal- 
practice 
RVUs 
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0.00 
0.02 
0.02 
0.06 
0.06 
0.03 
0.03 
0.02 
0.03 
0.04 
0.04 
0.02 
0.06 
0.01 
0.05 
0.11 
0.01 
0.10 
0.04 
0.01 
0.03 
0.06 
0.01 
0.05 
0.11 
0.01 
0.10 
0.04 
0.01 
0.03 
0.02 
0.05 
0.08 
0.07 
0.01 
0.06 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.02 
0.01 
0.02 
0.02 
0.03 
0.02 
0.02 
0.02 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 
0.69 
0.64 
0.83 
NA 
UA 
1.46 
NA 
0.56 
0.57 
1.05 
0.77 
1.49 
0.36 
1.13 
1.63 
028 
1.35 
1.70 
0.10 
1.60 
1.64 
0.35 
1.29 
1.08 
0.35 
0.73 
1.33 
0.31 
1.02 
0.12 
0.19 
0.82 
1.13 
0.20 
0.93 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.10 
0.61 
0.55 
0.15 
0.15 
0.23 
020 
0.25 
0.18 
0.35 
0.20 
2.19 
2.79 
1.78 
0.26 
0.39 
0.50 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.32 
0.54 
0.69 
098 
0.88 
1.11 
0.28 


Fully  Im-  ■ 

plement- 

ed  facility 

total 


0.00 

NA 

NA 

NA 

1.61 

1.12 

1.03 

1.02 

NA 

NA 

NA 

NA 

NA 

0.36 

NA 

NA 

0.28 

UA 

NA 

0.10 

NA 

NA 

0.35 

NA 

NA 

0.35 

NA 

NA 

0.31 

NA 

NA 

NA 

NA 

NA 

0.20 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.23 

0.22 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

1.41 

NA 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.10 

0.10 

0.10 

0.10 

0.10 

0.10 

0.09 
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Global 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

,xxx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
000 
000 
000 
000 
000 


MOD 


95170 

95180 

95199 

95250 

95805 

95805 

95805 

95806 

95806 

95806 

95807 

95807 

95807 

95808 

95808 

95808 

95810 

95810 

95810 

95811 

95811 

95811 

95812 

95812 

95812 

95813 

95813 

95813 

95816 

95816 

95816 

95819 

95819 

95819 

95822 

95822 

95822 

95824 

95824 

95824 

95827 

95827 

95827 

95829 

95829 

95829 

95830 

95831 

95832 

95833 

95834 

95851 

95852 

95857 

95858 

95858 

95858 

95860 

95860 

95860 

95861 

95861 

95861 

95863 

95863 

95863 

95864 

95864 

95864 

95867 

95867 

95867 

95868 


26 
TC 


26 
TC 


26 

TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


Status 


A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A. 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 


26 

A 

TC 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

26 

A 

TC 

A 

■ 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

26 

A 

TC 

A 

A 

Descfiption 


Antigen  therapy  servi(;ps 

Rapid  desensitization  

Allergy  immunology  services 

Glucose  monitoring,  cont  

Multiple  sleep  latenc^test 

Multiple  sleep  latency  test 

Multiple  sleep  latency  test 

Sleep  study,  unattended  

Sleep  study,  unattended  

Sleep  study,  unattended  

Sleep  study,  attended 

Sleep  study,  attended  

Sleep  study,  attended  

Polysomnography,  1-3 

Polysomnography,  1-3 

Polysomnography,  1-3 

Polysomnography,  4  or  more 

Polysomnography,  4  or  more 

Polysomnography,  4  or  more 

Polysomnography  w/cpap  

Polysomnography  w/cpap  

Polysomnography  w/cpap 

Electroencephakjgram  (EEG)  

Electroencephakjgram  (EEG)  

Electroencephalogram  (EEG)  

Electroerwephalogram  (EEG)  

Electroencephalogram  (EEG)  

Electroencephatogram  (EEG)  

Electroencephalogram  (EEG)  

Electroencephalogram  (EEG)  

Electroencephalogram  (EEG)  

ElectroerKephak>gram  (EEG)  

Electroencephatogram  (EEG)  

Electroencephalogram  (EEG)  

Sleep  electroencephalogram 

Sleep  electroencephalogram 

Sleep  electroencephalogram 

Electroencephalography 

Electroencephalography 

Electroencephalography 

Night  electroencephatogram  

Night  electroencephalogram  

Night  electroencephatogram  

Surgery  electrocorlicogram  

Surgery  electrocorticogram  

Surgery  electrocoiticogram  

Insert  electrodes  for  EEG 

Limb  muscle  testing,  manual  

Hand  muscle  testing,  manual 

Body  muscle  testing,  manual  

Body  muscle  testing,  manual  

Range  of  motkxi  measurements 
Range  of  motion  measurements 

Tensilon  test  

Tensiton  test  &  myogram  

Tensilon  test  &  nnyogram  

Tensilon  test  &  myogram  

Muscle  test,  one  limb  

Muscle  test,  one  limb  

Muscle  test,  one  hmb  

Muscle  test,  two  liirte 

Muscle  test,  two  limbs 

Muscle  test,  two  Hmbs 

Muscle  test,  3  limbs  

Muscle  test,  3  limbs  

Muscle  test,  3  limbs  

Muscle  test,  4  limbs  

Muscle  test,  4  Umbs  

Muscle  test,  4  limbs 

Muscle  test,  head  or  neck 

Muscle  test,  head  or  neck 

Muscle  test,  head  or  neck 

Muscle  test,  head  or  neck 


1CPT  codas  widdsacfip«on«  only  are  copyright  2001  American  Madkxl 
>CopyrigM  1904  American  Dental  Association  All  figrits  nsaned. 
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FuHyim- 
plernent- 
ed  non- 
facility  PE 
RVUs 

Fuly  im- 
plefnent- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fulty  im- 
plernent- 
ed  non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

0.06 

0.26 

0.02 

0.01 

0.33 

009 

000 

2.01 

1.66 

0.85 

0.04 

371 

290 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

0.00 

1.44 

NA 

0.01 

145 

NA 

XXX 

1.88 

5.89 

NA 

0.34 

811 

HA 

XXX 

1.88 

0.70 

070 

0.06 

264 

264 

XXX 

0.00 

5.19 

NA 

0.28 

547 

NA 

XXX 

1.66 

•      4.31 

NA 

0.32 

6.29 

NA 

XXX 

1.66 

0.57 

0.57 

0.06 

229 

229 

XXX 

0.00 

3.74 

NA 

0.26 

4.00 

NA 

XXX 

1.66 

10.70 

NA 

0.40 

1276 

NA 

XXX 

1.66 

0.56 

0.56 

005 

2.27 

227 

XXX 

0.00 

10.14 

NA 

0.35 

10  49 

NA 

XXX 

265 

3.86 

NA 

0.44 

695 

NA 

XXX 

265 

0.99 

0.99 

009 

373 

373 

XXX 

0.00 

2.87 

NA 

0.35 

322 

NA 

XXX 

3.53 

15.66 

NA 

0.47 

19.66 

NA 

XXX 

3.53 

1.26 

1.26 

0.12 

4.91 

491 

XXX 

0.00 

14.40 

NA 

0.35 

14  75 

NA 

XXX 

3.80 

13.63 

NA 

0.49 

1792 

NA 

XXX 

3.80 

1.34 

1.34 

0.13 

527 

5.27 

XXX 

0.00 

12.29 

NA 

0.36 

12.65 

NA 

XXX 

1.08 

3.96 

NA 

0.13 

5.17 

NA 

XXX 

1.08 

0.48 

0.48 

0.04 

160 

1.60 

XXX 

0.00 

3.48 

NA 

0.09 

3.57 

NA 

XXX 

1.73 

5.53 

NA 

0.15 

7.41 

NA 

XXX 

1.73 

0.73 

0.73 

0.06 

2.52 

252 

XXX 

000 

4.80 

NA 

009 

489 

NA 

XXX 

1.06 

342 

NA 

012 

462 

NA 

XXX 

1.08 

0.49 

0.49 

0.04 

161 

161 

XXX 

0.00 

2.93 

NA 

0.08 

3.01 

NA 

XXX 

1.06 

4.34 

NA 

0.12 

554 

NA 

XXX 

1.08 

0.49 

049 

0.04 

161 

161 

XXX 

0.00 

3.85 

NA 

0.06 

393 

NA 

XXX 

1.08 

178 

NA 

015 

3.01 

NA 

XXX 

1.08 

0.49 

049 

0.04 

1.61 

1.61 

XXX 

0.00 

1.29 

NA 

0.11 

1.40 

NA 

XXX 

+0.00 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

0.74 

0.30 

0.30 

0.05 

1.09 

109 

LU. 

+0.00 

000 

NA 

0.00 

0.00 

NA 

XXX 

1.08 

2.64 

NA 

0.15 

387 

NA 

XXX 

106 

0.46 

0.46 

0.03 

1.57 

157 

XXX 

0.00 

2.18 

NA 

012 

230 

NA 

XXX 

6.21 

31.39 

NA 

0.33 

37  93 

NA 

XXX 

6.21 

2.90 

2.90 

0.31 

942 

9.42 

XXX 

0.00 

28  49 

NA 

002 

2851 

NA 

XXX 

1.70 

376 

078 

0.07 

5.53 

255 

XXX 

02B 

052 

0.12 

0.01 

0.81 

0.41 

XXX 

0.29 

0.48 

Oil 

001 

0.78 

041 

XXX 

0.47 

0.54 

0.24 

001 

102 

072 

XXX 

0.60 

0.59 

0.28 

0.02 

1.21 

090 

XXX 

0.16 

056 

008 

001 

0.72 

025 

XXX 

0.11 

049 

0.05 

0.01 

061 

0.17 

XXX 

0.53 

0.66 

024 

o.oe 

121 

079 

XXX 

1.56 

1.10 

NA 

007 

2.73 

NA 

XXX 

1.56 

0.72 

072 

0.04 

2.32 

232 

XXX 

0.00 

0.38 

NA 

003 

0.41 

NA 

XXX 

0.96 

1.18 

NA 

0.05 

2.19 

NA 

XXX 

0.96 

0.45 

0.45 

003 

1.44 

1.44 

XXX 

0.00 

0.73 

NA 

0.02 

075 

NA 

XXX 

1.54 

1.42 

NA 

010 

306 

NA 

XXX 

1.54 

0.72 

0.72 

0.05 

231 

2.31 

XXX 

0.00 

0.70 

NA 

0.05 

075 

NA 

XXX 

1.87 

1.76 

NA 

0.11 

374 
^          280 

NA 

XXX 

1.87 

087 

0.87 

0.06 

280 

XXX 

0.00 

0.89 

NA 

0.05 

0.94 

NA 

XXX 

1.99 

2.62 

NA 

0.16 

4.77 

NA 

XXX 

1.99 

093 

0.93 

0.06 

298 

298 

XXX 

0.00 

1.69 

NA 

010 

179 

NA 

XXX 

0.79 

0.92 

NA 

006 

1.77 

NA 

XXX 

0.79 

0.37 

037 

0.03 

1.19 

1  19 

XXX 

0.00 

0.55 

NA 

0.03 

0.58 

NA 

XXX 

1.18 

1.23 

NA 

0.06 

249 

NA 

XXX 

55462         Federal  Register / Vol.  66.  No.  212 /Thursday,  November  1.  2001 /Rules  and  Regulations 
Addendum  B.— Relative  Value  Unpts  (RVUs)  and  Related  Information— Continued 


Federal  Register / Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations        55463 


Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


cptv 

HCPCS* 


95870 
95070 
95870 
95872 
95872 
95872 
95875 
95875 
95875 
95900 
95900 
95800 
95903 
95903 
95903 
95804 
95904 
95904 
95920 
95920 
95920 
95921 
95921 
95921 
95922 
95922 
95S22 
95023 
95923 
95923 
95825 
95925 
95925 
95826 
95S26 
95926 
95927 
95927 
95927 
96930 
95930 
95930 
95933 
95933 
95933 
96934 
95934 
95934 
95936 
95936 
96936 
95937 
96937 
95937 
95950 
95950 
95950 
95951 
95951 
95951 
95953 
95953 
95953 

OKO0iA 
O0iO0iA 

O0iO0iK. 


tiKX) 


26 

TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A> 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


D6Scription 


Musde  test,  head  or  neck  ... 
Muscle  test,  head  or  neck  ... 
Muscle  test,  tnor  paraspinal 
Muscle  test,  thor  paraspinal 
Muscle  test,  thor  paraspinal 
Muscle  test,  nooparaspinal  . 
Muscle  test,  nonparaspinal  . 
Muscle  test,  nonparaspinal  . 

Muscle  test,  one  fit>er 

Muscle  test,  one  fit)er 

Muscle  test,  one  filjer 

Limb  exercise  test  

Limb  exercise  test  

Limb  exercise  test  

Motor  nerve  conduction  test 
Motor  nerve  corKluction  test 
Motor  nerve  cor)duc6on  test 
Motor  nerve  conduction  test 
Motor  nerve  conduction  test 
Motor  nerve  conduction  test 
Sense  nerve  conduction  test 
Sense  nerve  conduction  test 
Sense  nerve  conduction  test 

Intraop  nerve  test  add-on 

Intraop  nerve  test  add-on 

Intraop  nerve  test  add-on 

Autonomic  nerv  function  test 
Autonomk:  nerv  fur>ction  test 
Autonomy  nerv  function  test 
Autorxxnic  nerv  function  test 
Autonomk;  nerv  functk>n  test 
Autonomy  nerv  functkxi  test 
AutorKxnc  nerv  function  test 
Autorxxnic  nerv  functk>n  test 
AutOTKimic  nerv  functkxi  test 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing 

Somatosensory  testing  

Visual  evoked  potential  test  . 
Visual  evoked  potential  test  . 
Visual  evoked  potential  test  . 

Blink  reflex  test 

Blink  reflex  test 

BHnk  reflex  test 

H-reflex  test 

H-r«flex  test  

H-r«flex  test  

H-r«flex  test  

H-raflex  test 

H-reflex  test 

Neuromuscular  jurKtion  test . 
Neuromuscular  junctkxi  test  . 
Neuromuscular  jurx^tion  test  . 
Ambulatory  eeg  monitoring  .. 
Ambulatory  eeg  monitoring  .. 
Ambulatory  eeg  monitoring  .. 
EEG  monitonng/vkJeorecofiJ 
EEG  monitonn^kleorecord 
EEG  monitoringMdeorecord 
EEG  monitoring/computer  .... 
EEG  monitoring/computer  .... 
EEG  monitohng/computer  .... 
EEG  monitoring/giving  drugs 
EEG  monitoring/giving  drugs 
EEG  monitorin^'grving  drugs 

EEG  during  surgery 

EEG  during  surgery 


Physician 
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1.18 
0.00 
0.37 
0.37 
0.00 
0.37 
0.37 
0.00 
1.50 
1.50 
0.00 
1.10 
1.10 
0.00 
0.42 
0.42 
0.00 
0.60 
0.60 
0.00 
0.34 
0.34 
0.00 
2.11 
2.11 
0.00 
0.90 
0.90 
0.00 
0.96 
0.96 
0.00 
0.90 
0.90 
0.00 
0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.35 
0.35 
0.00 
0.58 
0.59 
0.00 
0.51 
0.51 
0.00 
0.55 
0.55 
0.00 
0.65 
0.65 
0.00 
1.51 
1.51 
0.00 
6.00 
600 
0.00 
3.08 
3.08 
0.00 
2.45 
2.45 
0.00 
1.01 
1.01 


Fufly  im- 

ptoffient- 

ednon- 

facimyPE 

RVUs 


0.57 
0.66 
0.37 
0.17 
0.20 
0.37 
0.17 
0.20 
1.25 
0.68 
0.57 
1.38 
0.49 
0.89 
0.73 
0.20 
0.53 
0.51 
0.27 
0.24 
0.64 
0.16 
0.48 
2.23 
0.99 
1.24 
0.70 
0.34 
0.36 
0.79 
0.43 
0.36 
2.57 
0.40 
2.17 
1.10 
0.24 
0.86 
1.11 
0.25 
0.86 
1.13 
0.27 
0.86 
0.84 
0.16 
0.68 
1.01 
0.27 
0.74 
0.44 
0.24 
0.20 
0.45 
0.25 
0.20 
0.60 
0.28 
0.32 
4.93 
0.70 
4.23 

16.38 
2.72 

13.66 
7.39 
1.38 
6.01 
4.43 
1.07 
3.36 
2.26 
0.40 


FuMy  im- 
plerrient- 
ed  facility 
PE  RVUs 


0.57 
NA 
NA 

0.17 
NA 
NA 

0.17 
NA 
NA 

0.68 
NA 
NA 

0.49 
NA 
NA 

0.20 
NA 
NA 

0.27 
NA 
NA 

0.16 
NA 
NA 

0.99 
NA 
NA 

0.34 
NA 
NA 

0.43 
NA 
NA 

0.40 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0.27 
NA 
NA 

0.16 
NA 
NA 

0.27 
NA 
NA 

0.24 
NA 
NA 

0.25 
NA 
NA 

0.28 
NA 
NA 

0.70 
NA 
NA 

2.72 
NA 
NA 

1.38 
NA 
NA 

1.07 
NA 
NA 

0.40 


Mal- 
practice 
RVUs 


0.04 
0.04 
0.03 
001 
0.02 
0.03 
0.01 
0.02 
0.08 
0.04 
0.04 
0.09 
0.04 
0.05 
0.03 
0.01 
0.02 
0.04 
0.02 
0.02 
0.03 
0.01 
0.02 
0.20 
0.14 
0.06 
0.05 
0.03 
0.02 
0.05 
0.03 
0.02 
0.05 
0.03 
0.02 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
0.08 
0.03 
0.05 
0.02 
0.01 
0.01 
0.07 
0.02 
0.05 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.04 
0.02 
0.02 
0.44 
0.08 
0.36 
0.58 
0.20 
0.38 
0.46 
0.10 
0.36 
0.15 
0.10 
0.05 
0.19 
0.05 


Fully  inv 
plernent- 
ed  non- 
facility 
total 


1.79 
0.70 
0.77 
0.55 
0.22 
0.77 
0.55 
0.22 
283 
222 
0.61 
2.57 
163 
0.94 
1.18 
0.63 
0.55 
1.15 
0.89 
0.26 
1.01 
0.51 
0.50 
4.54 
3.24 
1.30 
1.65 
1.27 
0.38 
1.80 
1.42 
0.38 
3.52 
1.33 
2.19 
1.71 
0.80 
0.91 
1.72 
0.81 
0.91 
1.75 
0.84 
0.91 
1.21 
0.52 
0.69 
1.67 
0.88 
0.79 
0.99 
0.77 
0.22 
1.04 
0.82 
0.22 
1.29 
0.95 
034 
6.88 
2.29 
4.59 
22.96 
8.92 
14.04 
10.93 
4.56 
6.37 
7.03 
3.62 
3.41 
3.46 
1.46 


Fully  im- 
plement- 
ed facility 
total 


1.79 
NA 
NA 

0.55 
NA 
NA 

0.55 
NA 
NA 

222 
NA 
NA 

1.63 
NA 
NA 

0.63 
NA 
NA 

089 
NA 
NA 

0.51 
NA 
NA 

3.24 
NA 
NA 

1.27 
NA 
NA 

1.42 
NA 
NA 

1.33 
NA 
NA 

0.80 
NA 
NA 

0.81 
NA 
NA 

0.84 
NA 
NA 

0.52 
NA 
NA 

0.88 
NA 
NA 

0.77 
NA 
NA 

0.82 
NA 
NA 

0.95 
NA 
NA 

2.29 
NA 
NA 

8.92 
NA 
NA 

4.56 
NA 
NA 

3.62 
NA 
NA 

1.46 


Gkibal 


CPTV 
HCPCS2 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


MOD 


95955 

95956 

95956 

95956 

95957 

95957 

95957 

95958 

95958 

95958 

95961 

95961 

95961 

95962 

.95962 

95962 

95965 

95965 

95965 

95966 

95966 

95966 

95967 

95967 

95967 

95970 

95971 

95972 

95973 

95974 

95975 

95999 

96000 

96001 

96002 

96003 

96004 

96100 

96105 

96110 

96111 

96115 

96117 

96150 

96151 

96152 

96153 

96154 

96155 

96400 

96405 

96406 

96408 

96410 

96412 

96414 

96420 

96422 

96423 

96425 

96440 

96445 

96450 

96520 

96530 

96542 

96545 

96549 

96567 

96570 

96571 

96900 

96902 


TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

C 

C 

A 

C 

C 

A 

C 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

B 

C 

A 

A 

A 

A 

B 


Descriptkxi 


EEG  during  surgery 

Eeg  monitoring,  cable/radk>  

Eeg  monitoring,  cable/radk)  

Eeg  monitoring,  cable/radio  

EEG  digital  analysis  

EEG  digital  analysis  

EEG  digital  analysis  

EEG  monitoring/tunctkjn  test  

EEG  monitoringflunctkxi  test  

EEG  monitoring/function  test  

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Electrode  stimulatkxi.  brain 

Electrode  stim,  brain  add-on  

Electrode  stim,  brain  add-on  

Electnsde  stim,  brain  add-on  

Meg,  spontaneous 

Meg,  sponteineous 

Meg,  spontaneous 

Meg,  evoked,  single  

Meg,  evoked,  single 

Meg.  evoked,  single  

Meg.  evoked,  each  add) 

Meg.  evoked,  each  addl 

Meg,  evoked,  each  addl 

Analyze  neurostim,  no  prog  

Analyze  neunjstim,  sinniple  

Analyze  neurostim,  complex  

Analyze  neurostim,  complex  

Cranial  neurostim,  complex 

Cranial  neurostim,  complex 

Neurok>gKal  procedure  

Motion  analysis.  vkJea/3d 

Motkxi  test  w/ft  press  meas 

Dynamk:  surface  emg  

Dynamic  fine  wire  emg 

Phys  review  of  motkxi  tests  

Psyctiotoglcal  testing  

Assessment  of  aphasia 

Devetopmental  test,  lim 

Developmental  test,  extertd 

Neurobehavnr  status  exam  

Neuropsych  test  tjattery  

Assess  hith/behave,  init  

Assess  hith/behave,  subseq  

Intervene  htth/behave,  indiv  

Intervene  hith/behave,  group  .... 

Interv  hIttVbehav.  fam  w/pt 

Interv  hlth/betiav  fam  no  pt  

Cfiemotherapy,  sc/im  

Intralesk>nai  c^mo  admin  

Intraleskxial  ct>emo  admin  

Chemotherapy,  push  technk)ue 
Chemotherapy  Infuswn  mettiod 
Chemo,  Infuse  method  add-on  .. 
Chemo.  Infuse  method  add-on  .. 
Chemottiera^jy,  push  technk]ue 
Cfiemotherapy  Infuskxi  mettiod 
Chemo,  Infuse  mettiod  add-on  .. 
Chemotherapy  infuson  mettiod 

Chemotherapy,  intracavitary  

Chemottierapy.  Intracavitary  

Chemotherapy,  into  CNS  

Pump  refilling,  maintenance 

Pump  refilling,  maintenance 

Chemotherapy  injectkxi 

Provkle  chemottierapy  agent  .... 

Chemothere^)y,  unspecified 

Ptiotodynamlc  tx,  skin  

Ptxjtodynamic  tx,  30  min 

Photodynamic  b<,  addl  15  min  .. 

Ultravkilet  light  therapy 

TfK^iogram  


Ptiyskaan 

woik 

RVUs  3 


Fully  im- 
ptement- 
ed  non- 
facility  PE 
RVUs 


0.00 
3.08 
3.08 
0.00 
1.98 
1.98 
0.00 
4.25 
4.25 
0.00 
2.97 
2.97 
0.00 
3.21 
3.21 
000 
0.00 
8.00 
0.00 
0.00 
4.00 
0.00 
0.00 
3.50 
0.00 
0.45 
0.78 
1.50 
092 
3.00 
1.70 
0.00 
1.80 
2.15 
0.41 
0.37 
1.80 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.48 
0.46 
0.10 
0.45 
0.44 
0.00 
0.52 
0.80 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.37 
2.20 
1.89 
0.00 
0.00 
1.42 
000 
0.00 
0.00 
1.10 
0.55 
0.00 
+041 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


1.86 
7.43 
1.35 
6.08 
2.52 
0.90 
1.62 
3.51 
1.86 
1.65 
2.67 
1.43 
1.24 
2.72 
1.48 
1.24 
0.00 
319 
0.00 
0.00 
1.60 
000 
0.00 
1.40 
000 
0.18 
0.28 
062 
042 
1.37 
078 
0.00 
NA 
NA 
NA 
UA 
0.72 
1.67 
1.67 
0.00 
1.67 
1.67 
1.67 
051 
051 
0.20 
0.04 
0.19 
0.18 
0.13 
1.88 
294 
0.92 
147 
1.09 
1.27 
1.18 
1.17 
046 
1.36 
799 
8.74 
6.79 
084 
1.01 
4.70 
0.00 
0.00 
163 
0.46 
0.22 
0.45 
025 


Mal- 

practK« 

RVUs 


Fully  im- 
plement- 
ed non- 
fadllty 
total 


Fully  im- 
plement- 
ed facility 
total 


NA 
NA 
1.35 
NA 
NA 
090 
NA 
NA 
1.86 
NA 
NA 
1.43 
NA 
NA 
1.48 
NA 
000 
3.19 
OJX 
0.00 
160 
000 
000 
1  40 
0.00 
016 
0.24 
0.51 
036 
1.37 
0.78 
0.00 
0.72 
0.86 
0.16 
0.15 
0.72 
tiA 
NA 
0.00 
NA 
NA 
NA 
0.20 
019 
0.18 
0.04 
0.18 
0.18 
NA 
0.24 
0.41 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
106 
108 
0.95 
NA 
NA 
0.55 
000 
000 
NA 
038 
0.20 
NA 
0.16 


0.14 

0.47 

0.11 

0.36 

017 

007 

0.10 

0.29 

018 

0.11 

024 

018 

006 

0.23 

0.17 

0.06 

000 

020 

000 

000 

018 

000 

000 

017 

000 

003 

006 

017 

007 

0.15 

007 

0.00 

0.02 

002 

002 

003 

008 

015 

0.15 

000 

015 

015 

015 

002 

002 

002 

0.01 

0.02 

002 

0.01 

0.02 

0.02 

005 

0.07 

0.06 

0.07 

007 

007 

002 

0.07 

012 

0.07 

006 

005 

005 

0.05 

0.00 

000 

003 

004 

002 

002 

0.01 


2.00 
10.98 
454 
644 
467 
295 
172 
805 
6.29 
176 
5.88 
4.58 
1.30 
616 
4.86 
1.30 
0.00 
11.39 
000 
0.00 
578 
000 
000 
507 
0.00 
066 

1  12 
229 
1.41 
452 
2.55 
000 

NA 
NA 
NA 
NA 

2  60 
182 
182 
0.00 
182 
182 
1.82 
073 
0.71 
0.68 
015 
0.66 
064 
014 
2  42 
376 
097 
1.54 
1  15 
1.34 
1.25 
124 
048 
143 

1048 
11.01 
874 
089 
1.06 
617 
000 
000 
1.66 
160 
079 
0.47 
0.67 


NA 

UA 

454 

NA 

295 
NA 
NA 
629 
NA 
NA 
458 
NA 
NA 
486 
NA 
0.00 
1139 
000 
000 
5.78 
000 
000 
507 
000 
064 
108 
218 
135 
452 
255 
000 
254 
303 
059 
055 
260 
NA 
NA 
000 
NA 
NA 
NA 
072 
069 
066 
015 
0.65 
064 
NA 
078 
1.23 
NA 
NA 
t4A 
NA 
NA 
NA 
NA 
NA 
355 
335 
2.90 
UA 
NA 
202 
0.00 
000 
NA 
1  52 
077 
NA 
0.58 


Gkjbal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

XXX 
000 
000 
000 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 

XXX 
XXX 


'  CFT  codw  and  deacripBons  only  an  cepyrigfn  2001  Annrican  M»dic«l  A«socalion.  Al  Rights  R— tvd.  Apptobf  FARS/DFARS  A«nHy. 
'Copyright  1904  Anwrican  Dental  Association  Al  ngMs  rmwvad. 
>*lndk:alas  RVUs  ara  not  usad  tor  IMadcare  payment. 


'  CPT  codes  aixl  descfipttons  only  are  copytigM  2001  American  Medical  AssodatKXi.  AH  Rigms  Reserved  Appfcat^ 
'Copyriglit  1994  American  Dental  Association  All  rights  reserved. 
*+lndKalas  RVUs  are  not  usad  lor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOO 


Status 


Description 




Ptwtochemotherapy  with  UV-S 
PtHjIoctiemottierapy  with  UV-A 
Photoctiemottierapy,  UV-A  or  B 

Dermatologlcal  procedure  

R  evaluation 

Pt  re-evaluation  

Ot  evaluation  

Ot  re-evaluation 

Athletic  tram  eval 

Athletic  train  reeval 

Hot  or  coW  packs  therapy 

Mechanical  traction  ttierapy  

Electric  stimulation  therapy  

Vasopneumatic  device  ttierapy  . 

Paraffin  bath  thereipy 

Microwave  therapy  

Whirlpool  therapy  

Diathermy  treatment 

Infrared  therapy 

Ultraviolet  ttierapy  

Electrical  stimulation 

Electric  current  therapy  

Contrast  bath  ttierapy 

Ultrasound  therapy  

Hydrotherapy  , 

Physical  therapy  treatment 

Therapeutic  exercises  

Neuromuscular  reeducation 

Aquatic  therapy/exercises  

Gait  training  ttiiarapy 

Massage  ttierapy 

Physical  medicine  procedure  

Manual  therapy 

Group  therapeutic  procedures  ... 

Orttiotic  training  

Prosttietic  training 

Therapeutic  activities 

Cognitive  skills  developmertt 

Sensory  integration  

Self  care  mngmetit  training  

Community/wofk  reintegratkxi  .... 
Wheelchair  mngment  training  .... 

Work  hardening  

Work  hardening  add-on 

Wound(s)  care,  selective 

Wound<s)  care  non-selective  

Prosttietk;  checkout  

Physical  (serformance  test 

Acupuncture  w/o  stimul 

Acupuncture  w/stimul  

Physical  medicine  procedure  

Medical  nutrition,  indiv.  in 

Med  nutrition,  indiv,  sutiseq  

Medical  nutntkDn,  group 

Osteopathic  mampulatkxi  

Osteopathic  manipulation 

Osteopathic  manipulation 

Osteopathic  mampulatkxi  

Osteopathic  mampulatkxi  

Chiropractk:  manipulation  

Chiropractk:  mampulatkxi  

Chiropractk:  mampulatkxi 

Chiropractk:  manipulatkxi 

Specimen  handling 

Specimen  handling 

Devk:e  handling 

Postop  fo)k3w-up  visit  

Initial  surgical  evaluatkx)  

MedKal  services  after  hrs  

Medk:al  services  at  night 

Medfcal  serves,  unusual  hrs 

Non-offk»  medical  senhces  

Office  emergency  care 


Physkaan 

work 

RVUs  3 

Fully  im- 

pternent- 

ednoo- 

fadWyPE 

RVUs 

Fully  Im- 
ptefnsnt- 
edfaoNly 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

GkJbal 

0.00 

1.37 

NA 

0.03 

1.40 

NA 

XXX 

0.00 

1.54 

NA 

0.04 

1.58 

NA 

XXX 

0.00 

2.26 

NA 

0.08 

2.34 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.20 

0.56 

0.37 

0.10 

1.86 

1.67 

XXX 

0.60 

0.35 

0.27 

0.04 

0.99 

0.91 

XXX 

150 

0.69 

0.32 

0.05 

1.94 

1.57 

XXX 

0.60 

0.69 

0.12 

0.02 

1.31 

0.74 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

40.06 

0.04 

0.04 

0.01 

0.11 

0.11 

XXX 

0.2S 

0.11 

0.11 

0.01 

0.37 

0.37 

XXX 

0.18 

0.19 

0.19 

0.01 

0.38 

0.38 

XXX 

0.18 

0.14 

0.14 

0.01 

0.33 

0.33 

XXX 

0.06 

0.12 

0.12 

0.01 

0.19 

0.19 

XXX 

0.06 

005 

0.05 

0.01 

0.12 

0.12 

XXX 

0.17 

0.26 

0.26 

0.01 

0.44 

0.44 

XXX 

0.06 

0.05 

0.05 

0.01 

0.12 

0.12 

XXX 

0.06 

0.05 

0.05 

0.01 

0.12 

0.12 

XXX 

0.08 

0.06 

0.06 

0.01 

0.15 

0.15 

XXX 

0.25 

0.21 

0.21 

0.01 

0.47 

0.47 

XXX 

0.26 

0.12 

0.12 

0.02 

0.40 

0.40 

XXX 

0.21 

0.14 

0.14 

0.01 

0.36 

0.36 

XXX 

0.21 

0.06 

0.08 

0.01 

0.30 

0.30 

XXX 

0.28 

0.34 

0.34 

0.01 

0.63 

0.63 

XXX 

0.20 

0.07 

0.07 

0.01 

0.28 

0.26 

XXX 

0.45 

0.25 

0.25 

0.03 

0.73 

0.73 

XXX 

0.45 

0.29 

0.29 

0.02 

0.76 

0.76 

XXX 

0.44 

0.33 

0.33 

0.03 

0.80 

0.80 

XXX 

0.40 

0.21 

0.21 

0.02 

0.63 

0.63 

XXX 

0.35 

0.21 

0.21 

0.01 

0.57 

0.57 

XXX 

0.21 

0.21 

0.21 

0.01 

0.43 

043 

XXX 

0.43 

0.23 

0.23 

0.02 

0.68 

0.68 

XXX 

0.27 

0.20 

0.20 

0.02 

0.49 

0.49 

XXX 

0.45 

0.25 

0.25 

0.03 

0.73 

0.73 

XXX 

0.45 

0.21 

0.21 

0.02 

0.68 

0.68 

XXX 

0.44 

0.45 

0.45 

0.02 

0.91 

0.91 

XXX 

0.44 

0.17 

0.17 

0.01 

0.62 

0.62 

XXX 

0.44 

0.21 

0.21 

0.01 

0.66 

0.66 

XXX 

0.45 

0.35 

0.35 

0.02 

0.82 

0.82 

.     XXX 

0.45 

0.20 

0.20 

0.01 

0.66 

0.66 

XXX 

0.45 

0.22 

0.22 

0.01 

0.68 

0.68 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

IZZ 

0.50 

1.90 

1.90 

0.04 

2.44 

244 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.25 

0.44 

0.44 

0.02 

0.71 

0.71 

XXX 

0.45 

0.24 

0.24 

0.02 

0.71 

0.71 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.45 

0.45 

0.01 

0.46 

0.46 

XXX 

0.00 

0.45 

0.45 

0.01 

046 

046 

XXX 

0.00 

0.17 

0.17 

0.01 

018 

0.18 

XXX 

0.45 

0.38 

0.14 

0.01 

0.84 

0.60 

000 

0.65 

0.44 

0.25 

0.02 

1.11 

0.92 

000 

0.87 

0.52 

0.31 

003 

1.42 

1.21 

000 

1.03 

0.59 

0.38 

0.03 

1.65 

1.44 

000 

1.19 

0.65 

0.39 

0.04 

1.88 

162 

000 

0.45 

0.25 

0.13 

0.01 

0.71 

0.59 

000 

0.65 

0.31 

0.19 

0.02 

0.98 

0.86 

000 

0.87 

0.37 

0.25 

0.03 

1.27 

1.15 

000 

^.40 

0.34 

0.16 

0.01 

0.75 

0.57 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

96910 
96912 
96913 
96999 
97001 
97002 
97003 
97004 
97005 
97006 
97010 
97012 
97014 
97016 
97018 
97020 
97022 
97024 
97026 
97028 
97032 
97033 
97034 
97035 
97036 
97039 
97110 
97112 
97113 
97116 
97124 
97139 
97140 
'97150 
97504 
97520 
97530 
97532 
97533 
97535 
97537 
97542 
97545 
97546 
97601 
97602 
97703 
97750 
97780 
97781 
97799 
97802 
97803 
97804 
98925 
98926 
98927 
98928 
98929 
98940 
98941 
98942 
98943 
99000 
99001 
99002 
99024 
99025 
99050 
99052 
99054 
99056 
99058 


'  CPT  codes  ano  descriptions  only  are  copyright  2O01  Amencan  Medical  Association.  All  Rigms  Resen/ed.  Appttcabte  FARS/DFAHS  Apply. 
'Copynght  1994  Amencan  Dental  Association  All  rights  reserved 
>*lndRates  RVUs  are  not  used  lor  MedKare  payment. 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Inrdrmation— Continued 


CPTV 
HCPCSa 


MOD 


99070 

99071 

99075 

99078 

99080 

99082 

99090 

99091 

99100 

99116 

99135 

99140 

99141 

99142 

99170 

99172 

99173 

99175 

99183 

99185 

99186 

99190 

99191 

99192 

99195 

99 199 

99201 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

99217 

99218 

99219 

99220 

99221 

99222 

99223 

99231 

99232 

99233 

99234 

99235 

99236 

99238 

99239 

99241 

99242 

99243 

99244 

99245 

99251 

99252 

99253 

99254 

99255 

99261 

99262 

99263 

99Z71 

99272 

99273 

99274 

99275 

99281 

99282 


99284 


Status 


B 
B 

N 
B 

B 

0 

B 

B 

B 

B 

B 

B 

B 

B 

A 

N 

N 

A 

A 

A 

A 

X 

X 

X 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Oescnpbon 


Special  supplies  

Patient  educatkxi  materials 

Medk:al  testirrwny 

Group  health  educatkxi 

Special  reports  or  forms 

Unusual  physkaan  travel  

Computer  data  analysis  

Collect/review  data  from  p(  .... 

Special  anesthesia  serves 

Anestfiesia  with  hypotliermia  . 
Special  anestt>esta  procedure 

Emergency  anestfiesia 

Sedation,  iv/im  or  intialani 

Sedatkxi,  oral/rectal/nasai 

Anogenital  exam,  chikf  

Ocular  functkxi  screen  

Visual  acuity  screen  

Inductkxi  of  vomiting  

Hypeitoark;  oxygen  therapy  .... 

Regional  hypolhermia  

Total  t>ody  hypothermia 

Special  pump  services  

Special  pump  servKss  

Special  pump  servk»s  

Phlebotomy 

Special  servk:e/proc/repoit 

OITice/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/outpatient  visit,  new  

Office/ouliMtient  visit,  new  

OflRe/outpatient  visit,  new  

Offioe/outpatient  visit,  est 

Officfl/ou^ntient  visit,  est 

Offics/outpatient  visit,  est 

Olfioe/dutpatient  visit,  est 

Office/oulpalient  visit,  est 

Oljservation  care  dncharge  .. 

Ottservation  caie 

Otjservatkm  care  

Observation  care 

Initial  hospital  care  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  cam 

Subsequent  hospital  care 

Subsequent  hosisital  cars 

ObsarvAnsp  same  dale 

Observ/hosp  same  date 

Ot)sen//hosp  same  date 

Hospital  discharge  day 

Hospitai  discharge  day 

Office  consutotion 

Office  oonsuRabon 

Office  oonsuRaiion 

Office  consuRalion 

Office  consi^ation 

Initial  Inpatiant  consult 

Initial  inpaftoni  consult 

Initial  inpatient  consuR 

Initial  inpatient  consuM 

Initial  inpaliant  consu> 

Fotow-up  inpatient  contul .... 
Fdow-up  inpatiant  consut .... 
Fdlow-up  inpatient  oonauR ... 

Confirmalory  oonsuHation 

ConfirmakKy  oonsultalion 

Conflnnaloty  oonsuRaiion 

Cortlinnalory  consultation ..... 

ConRrmalofy  oonsuRaiion 

Emargsncy  dept  visit 

Efnargancy  tfapt  visM 

Emargancy  dept  visR 

Ematgancy  dapt  visit 


Physician 

wortc 

RVUs  3 

FuNy  im- 

plernerTt- 

ednon- 

taaMyPE 

RVUs 

Fully  im- 
plement- 
ed facility 
PERVUs 

Mal- 

practkx 

RVUs 

FuNyim- 

plernent- 

ednon- 

taciMy 

total 

Fulyim- 

plerrient- 

edtacMy 

total 

Gk)t>al 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

000 

000 

000 

XXX 

0.00 

000 

0.00 

000 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX^ 

000 

000 

0.00 

000 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

000 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

000 

000 

000 

XXX 

0.00 

0.00 

0.00 

aoo 

000 

000 

zzz 

0.00 

0.00 

0.00 

000 

000 

000 

zzz 

0.00 

0.00 

0.00 

000 

0.00 

000 

777 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

zzz 

^.80 

2.12 

0.39 

0.04 

296 

123 

XXX 

«o.eo 

124 

0.31 

003 

1.87 

094 

XXX 

1.75 

2.02 

0.55 

007 

384 

237 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

000 

000 

000 

000 

XXX 

0.00 

1.32 

NA 

008 

1.40 

NA 

XXX 

2.34 

NA 

0.77 

0.12 

NA 

323 

XXX 

0.00 

0.61 

NA 

003 

064 

NA 

XXX 

0.00 

1.69 

NA 

0.37 

206 

NA 

XXX 

000 

000 

000 

000 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

000 

000 

000 

XXX 

0.00 

0.00 

0.00 

000 

000 

000 

XXX 

0.00 

042 

NA 

0.02 

0.44 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

OW 

XXX 

0.45 

0.47 

016 

002 

094 

063 

XXX 

0.88 

0.77 

0.33 

0.05 

170 

126 

XXX 

1.34 

1.12 

0.50 

008 

2.54 

192 

XXX 

2.00 

1.51 

074 

010 

361 

284 

XXX 

2.67 

1.80 

0.98 

012 

459 

377 

XXX 

0.17 

0.38 

006 

001 

056 

0.24 

XXX 

0.45 

0.53 

0.17 

0.02 

100 

064 

XXX 

0.67 

0.69 

024 

003 

139 

0.94 

XXX 

1.10 

1.04 

041 

0.04 

218 

156 

XXX 

1.77 

1.38 

0.66 

0.07 

320 

2.50 

XXX 

128 

NA 

0.45 

006 

NA 

178 

XXX 

128 

NA 

0.45 

0.06 

NA 

1  78 

XXX 

2.14 

NA 

075 

008 

NA 

2.97 

XXX 

2.99 

NA 

1.06 

Oil 

NA 

416 

XXX 

128 

NA 

0.47 

005 

NA 

180 

XXX 

2.14 

NA 

0.77 

008 

NA 

299 

XXX 

^99 

NA 

1.08 

010 

NA 

417 

XXX 

0.84 

NA 

0.24 

002 

NA 

090 

XXX 

1.06 

NA 

0.30 

0.03 

NA 

1.48 

XXX 

1.51 

NA 

0.55 

005 

NA 

2.11 

XXX 

2.56 

NA 

0.93 

0.11 

NA 

380 

XXX 

3.42 

NA 

121 

0.13 

NA 

476 

XXX 

427 

NA 

1.49 

017 

NA 

593 

XXX 

128 

NA 

0.51 

0.04 

NA 

1.83 

XXX 

175 

NA 

0.71 

0.05 

NA 

2.51 

XXX 

0.64 

0.62 

0.24 

0.04 

1.30 

0.92 

XXX 

129 

1.03 

0.50 

008 

2.41 

188 

XXX 

1.72 

1.38 

0.67 

010 

320 

249 

XXX 

2.58 

1.83 

0.98 

0.13 

4.54 

366 

XXX 

3.43 

229 

1.30 

016 

588 

489 

XXX 

0.86 

NA 

026 

004 

NA 

096 

XXX 

1.32 

NA 

0.53 

008 

NA 

1.93 

XXX 

1.82 

NA 

072 

0.09 

NA 

263 

XXX 

2.84 

NA 

1.03 

Oil 

NA 

378 

XXX 

3.8S 

NA 

1.41 

0.15 

NA 

521 

XXX 

0.42 

NA 

0.16 

ooe 

NA 

0.60 

XXX 

0.85 

NA 

032 

0.03 

NA 

1.20 

XXX 

1.27 

NA 

0.48 

0.04 

NA 

1.79 

XXX 

0.45 

0.67 

0.17 

0.03 

1  15 

065 

XXX 

0A4 

0.88 

0.32 

0.06 

179 

1.22 

XXX 

1.19 

1.13 

0.47 

007 

239 

1  73 

XXX 

1.73 

1.41 

0.88 

0.08 

323 

2.50 

XXX 

2.31 

1.68 

0.88 

010 

4.09 

3.29 

XXX 

0.33 

NA 

0.08 

0.02 

NA 

044 

XXX 

055 

NA 

015 

003 

NA 

073 

XXX 

124 

NA 

0.32 

0.08 

NA 

1.64 

XXX 

1.95 

NA 

0.49 

012 

NA 

256 

XXX 

iCPToodMwid 
*Copy>igM  1994  Anwrican 
'♦Inacmi  RVUe 
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CPTV 
HCPCS' 


MOD 


Status 


Description 


Emergency  dept  visit 

Direct  advanced  life  support  . 

R  transport.  30-74  min 

Pt  transix)rt,  addl  30  min 

Critical  care,  first  Ixxjr 

Critical  care,  addl  30  min  

Neonatal  critical  care 

Neonatal  critical  care 

Neonatal  critical  care 

r^eonatal  critical  care 

Nursing  facility  care 

Nursing  facility  care 

Nursing  facility  care 

Nursing  fac  care,  subseq  

r^rsing  fac  care,  subseq  

Nursing  fac  care,  subseq  

Nursing  fac  discharge  day  .... 
Nursing  fac  discfiarge  day  .... 
Rest  fKxne  vtsit,  new  patieflt . 
Rest  hiome  visit,  new  patient  . 
Rest  fiome  visit,  new  patient  . 

Rest  fiome  visit,  est  pat  

Rest  ftome  visit,  est  pat  

Rest  twme  visit,  est  pat  

Home  visrt,  new  patient 

Home  visit,  new  patient  

Home  visit,  new  patient 

Home  visit,  new  patient 

Home  visit,  new  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Protonged  service,  office 

Prolonged  service,  office  

Prolonged  service,  inpatient  .. 
Prolonged  service,  inpatient .. 
Prolonged  serv,  w/o  contact .. 
Prolonged  serv.  w/o  contact .. 
Ptiysician  standt)y  services  ... 
Ptiysictan/team  conferer>ce  ... 
P^yslciarv/team  conference  ... 
Ptiysician  pfione  consultation 
Ptiysician  pfxxie  consultation 
Ptiysician  ptione  consultation 
Home  fiealtti  care  supervision 

Hospice  care  supervision 

Nursing  fac  care  supervision  .. 
Nursing  fac  care  supervision  .. 

Prev  visit,  new.  Infant  

Prev  visit,  new,  age  1-4 

Prev  visit,  new,  age  5-11  

Prev  visit,  new.  age  12-17 

Prev  visit,  new,  age  18-39 

Prev  visit,  new,  age  40-64 

Prev  visit,  new,  65  &  over 

Prev  visit,  est,  infant 

Prev  visit,  est,  age  1-4  

Prev  visit,  est,  age  5-11  

Prev  visit,  est,  age  12-17  

Prev  visit,  est,  age  18-39  

Prev  visit,  est,  age  40-64  

Prev  visit,  est.  65  &  over 

Preventive  counseling,  indiv  ... 
Preventive  counseling,  Indiv  ... 
Preventive  counseling,  Irxliv  ... 
Preventive  counseling,  indiv  ... 
Preventive  counseling,  group  . 
Preventive  counseling,  group  . 
Healtti  risk  assessment  test  ... 
Unlisted  preventive  service  .... 
Initial  care,  normal  newbom  ... 
Newborn  care,  not  in  fiosp 


Ptiysician 

work 

RVUs  3 

FuHy im- 
ptefTient- 
ed  non- 
facility  PE 
RVUs 

FuHy  im- 
plefnent- 
edfaciKty 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

3.06 

NA 

0.75 

0.19 

NA 

400 

XXX 

000 

0.00 

0.00 

0.00 

OOO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

XXX 

0.00 

OOO 

0.00 

OOO 

0.00 

0.00 

zzz 

4.00 

1.63 

1.34 

014 

5.77 

5.48 

XXX 

2.00 

0.92 

0.66 

0.07 

2.99 

2.73 

zzz 

16.00 

NA 

4.53 

070 

NA 

21.23 

XXX 

8.00 

NA 

2.58 

0.23 

NA 

10.81 

XXX 

4.00 

NA 

1.32 

0.12 

NA 

5.44 

XXX 

2.75 

NA 

0.97 

0.10 

NA 

382 

XXX 

1.20 

0.70 

0.42 

0.04 

1.94 

1.66 

XXX 

1.61 

098 

0.57 

0.05 

2.64 

2.23 

XXX 

^01 

1.21 

0.70 

0.06 

3.28 

277 

XXX 

0.60 

0.49 

0.21 

O02 

1.11 

0.83 

XXX 

1.00 

0.68 

035 

003 

1.71 

1.38 

XXX 

1.42 

0.87 

0.50 

O04 

2.33 

1.96 

XXX 

1.13 

0.74 

0.40 

0.04 

1.91 

1.57 

XXX 

1.50 

0.95 

0.53 

0.05 

2.50 

2.08 

XXX 

0.71 

0.49 

NA 

002 

1.22 

NA 

XXX 

1.01 

0.70 

NA 

O03 

1.74 

NA 

XXX 

1.28 

0.93 

NA 

0.04 

2.25 

NA 

XXX 

0.60 

0.47 

NA 

002 

1.09 

NA 

XXX 

0.80 

0.59 

NA 

0.03 

1.42 

NA 

XXX 

1.00 

0.73 

NA 

0.03 

1.76 

NA 

XXX 

1.01 

0.56 

NA 

0.05 

1.62 

NA 

XXX 

1.52 

0.87 

NA 

0.05 

244 

NA 

XXX 

2.27 

1.29 

NA 

0.07 

3.63 

NA 

XXX 

3.03 

157 

NA 

0.10 

4.70 

NA 

XXX 

379 

1.86 

NA 

0.12 

5.77 

NA 

XXX 

076 

0.49 

NA 

0.03 

1.28 

NA 

XXX 

1.26 

0.74 

NA 

0.04 

2.04 

NA 

XXX 

2.02 

1.08 

NA 

0.06 

3.16 

NA 

XXX 

3.03 

1.47 

NA 

0.10 

4.60 

NA 

XXX 

1.77 

1.46 

066 

0.06 

3.29 

2.49 

zzz 

1.77 

1.24 

0.65 

0.06 

3.07 

2.48 

zzz 

1.71 

NA 

0.61 

0.06 

NA 

2.38 

zzz 

1.71 

NA 

0.63 

0.06 

NA 

2.40 

zzz 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

zzz 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

zzz 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

OOO 

0.00 

0.00 

XXX 

+1.10 

1.47 

0.44 

0.04 

2.61 

1.58 

XXX 

+1.10 

1.47 

0.44 

0.04 

2.61 

1.58 

XXX 

+1.10 

1.47 

0.44 

0.03 

2.60 

1.57 

XXX 

♦1.73 

1.72 

0.69 

0.05 

3.50 

2.47 

XXX 

+1.19 

1.50 

0.48 

0.04 

273 

1.71 

XXX 

+1.36 

1.54 

0.54 

O04 

2.94 

1.94 

XXX 

♦1.36 

1.48 

0.54 

0.04 

2.88 

1.94 

XXX 

+153 

1.55 

0.61 

0.05 

3.13 

2.19 

XXX 

+1.53 

1.55 

0.61 

0.05 

3.13 

2.19 

XXX 

+1.88 

1.74 

075 

0.06 

3.68 

2.69 

XXX 

+2.06 

1.87 

0.82 

0.06 

3.99 

2.94 

XXX 

+1.02 

1.02 

0.41 

0.03 

2.07 

1.46 

XXX 

+1.19 

1.09 

0.48 

0.04 

2.32 

1.71 

XXX 

+1.19 

1.06 

048 

0.04 

2.29 

1.71 

XXX 

+1.36 

1.15 

0.54 

0.04 

2.55 

1.94 

XXX 

+1.36 

1.18 

0.5« 

O04 

2.58 

1.94 

XXX 

+1.53 

1.27 

0.61 

O05 

2.85 

2.19 

XXX 

+1.71 

1.37 

0.68 

O05 

3.13 

2.44 

XXX 

+0.48 

0.62 

0.19 

0.01 

1.11 

0.68 

XXX 

+0.98 

0.86 

0.39 

0.02 

1.86 

1.39 

XXX 

♦1.46 

1.10 

0.58 

0.03 

2.59 

2.07 

XXX 

+1.95 

1.35 

0.78 

0.04 

3.34 

2.77 

XXX 

+0.15 

0.18 

0.06 

0.01 

0.34 

0.22 

XXX 

+0.25 

0.24 

0.10 

0.01 

0.50 

0.36 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

OOO 

0.00 

0.00 

0.00 

OOO 

0.00 

XXX 

1.17 

NA 

0.39 

0.04 

NA 

1.60 

XXX 

1.26 

1.12 

0.50 

0.06 

2.44 

1.82 

XXX 

itsRasarvcd 

AdpfcaMFA 

RS/OFARSAp 

vf. 

99285 
99288 
99289 

99290 
99291 
99292 
99295 
99296 
99297 
99298 
99301 
99302 
99303 
99311 
99312 
99313 
99315 
99316 
99321 
99322 
99323 
99331 
99332 
99333 
99341 
99342 
99343 
99344 
99345 
99347 
99348 
99349 
99350 
99354 
99355 

99356 

99357 
99358 
99359 
99360 
99361 
99362 
99371 
99372 
99373 
99374 
99377 
99379 
99380 
99381 
99382 
99383 
99384 
993Q5 
99386 
99387 
99391 
99392 
99393 
99394 
99395 
99396 
99397 
99401 
99402 
99403 
99404 
99411 
99412 
99420 
99429 
99431 
99432 


'  CPT  eodn  and  dwcnptions  only  an  eapyrigN  2001  Anwrican  ktodical  Association.  Ait  Rights  Rasan«d. 
^CopyiigM  1994  Amaiican  Damal  Associaton  Al  nghts  rmarved. 
>+in(icatM  RVUs  am  not  uMd  tor  Madicars  paymanl 
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CPTV 
HCPCS* 


99433 
99435 
99436 
99440 
99450 
99455 
99456 
99499 
99500 
99501 
99502 
99503 
99504 
99505 
99506 
99507 
99508 
99509 
99510 
99511 
99512 
99539 

99551 

99552 
99553 

99555 

99557 

995S9 
99560 
99561 

OSkKttO 

99563 


MOD 


99567 
98S68 


Aooei 

A0080 
A0090 

A0100 
A0110 
A0120 
A0130 
A0140 
A0180 
A0170 
A0180 
A0190 
A0200 

Aoeio 

A0380 
A0382 
A0384 
A0390 
A0392 
A0394 
A0396 
A039e 
A0420 
A0422 
A0424 
A042S 
A0426 
A0427 
A0428 
A0429 
A0430 
A0431 


Status 


Description 


Normal  newt>om  cara/hospital  

Newtx>m  discharge  day  hosp  

Attendance,  blrtti  

Nev^txjm  resuscitation 

Life/disability  evaluation  

Disability  examination 

DisabiKty  examination 

Unlisted  e4m  service  

Home  visit,  prenatal  

Home  visit,  postnatal 

Home  visit,  nb  care  

Home  visit,  resp  therapy  

Home  visit,  mech  ventilator 

Home  visrt,  stoma  cam  

Home  visit,  im  injection  

Home  visit,  oath  maintain  

Home  visit,  sleep  studies  

Home  visit,  day  life  adivily 

Home  visit,  sir>g/m/fam  oouns 

Home  visit,  fecal/enema  mgml .... 

Home  visit,  hemodialysis 

Home  visit,  nos 

Home  infuse,  pain  mgnit,  ivAK  .... 
Home  Infuse  pain  mgmt,  epid^ 

Home  infuse,  tocdytic  tx  

Home  infuse,  honnona/platelsl  ... 

Home  infuse,  chemolheraphy  

Home  infuse,  amtm/hing^rir 

Home  infuse,  anticoagulani 

Home  Infuse,  immunottisrapy  

Home  infuse,  perilon  dWyais 

Home  infuse,  antaro  nutrition 

Home  infuaa,  hydration  tx  

Home  infuse,  parem  nutrition 

Home  admin,  pentamidine 

Home  Muse,  antihamopNI  agnl 
Home  infuse,  proleinasa  inNb  ... 

Home  infuse,  iv  therapy  

Home  infuse,  sympaih  agent  

Home  infuse,  misc  drug,  daly  .... 

Home  infuse,  each  addl  tx 

Outside  state  ambulance  98(v  ... 

Nonintefest  escort  in  non  er 

InteiBtt  eeoort  in  non  er 

Nonenwfgancy  transport  taxi 

Nonamefgency  transport  bus 

Noner  transport  min»4>us 

Nonar  transport  iwheatch  van 

Nonemergency  transport  air 

Nonar  transport  case  worttar 

Nonar  transport  partdng  toes  

Noner  transJMrt  lodgng  redp  

Noner  transport  meals  recip 

Noner  transport  lodgng  escrt  

Noner  transport  meals  escort 

Basic  lito  support  mOaage 

Basic  support  routine  suppts 

Bis  defibrilation  supplias 

Advancad  He  support  mflaag 

Ab  daftxMation  suppies 

Als  IV  dnig  therapy  supplies 

Als  esophageal  intub  suppis 

Als  routina  dteposble  suppis  

Ambulance  waiting  ^/i  hr 

Ambulance  02  Hto  sustaining  .... 

Extra  ambulanoe  attendant 

Ground  miaage 


;1 


ALS1 -emergency 

Us 

BLS-amargancy 

Fixed  wing  air  transport  .. 
Rotary  wing  air  transport 


Ptiysician 

work 

RVUs' 


Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 


0.62 
ISO 
1.50 
2.93 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

6.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plerTient- 
ed  facility 
PE  RVUs 


NA 
NA 
0.50 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


Fully  im- 

piernenl- 

ed  non- 

facility 

total 


0.21 
0.54 
0.50 
1  17 
0.00 
0.00 
0.00 
0.00 
0.00 

o.m 

0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.w 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
OOO 
0.00 
0.00 


0.02 
0.05 
0.05 
0.11 
OOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

aoo 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

OOO 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


FuHy  im- 

plernent- 

ed  facility 

total 


NA 
t4A 
2  05 
NA 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
OOO 
000 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
000 
000 


085 

2.09 

2  05 

4.21 

000 

000 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

OOO 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codas  and  dMotpSont  only  are 
*Capyrtgl«  1994  American  Denial 
»+m<csliiBVUiaienoiu»edlor 


copyri^  2001  Amartean  M«»c*  Aaaoeiallon.  Ai  Righli  Reaawad.  Appteabia  FAHSCFARS  Apply. 
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CPTV 
HCPCS2 


A0432 
A0433 
A0434 
A0435 
A0436 
A0888 
A0999 
A4206 
A4207 
A4208 
A4209 
A4210 
A4211 
A4212 
A4213 
A4214 
A4215 
A4220 
A4221 
A4222 
A42a0 
A4231 
A4232 
A4244 
A4245 
A4246 
A4247 
A4250 
A42S3 
A4254 
A4255 
A4256 
A4257 
A4258 
A4259 
A4260 
A4261 
A4262 
A4263 
A4265 
A4270 
A4280 
A4290 
A4300 
A4301 
A4305 
A4306 
A4310 
A4311 
A4312 
A4313 
A4314 
A431S 
A4316 
A4319 
A4320 
A4321 
A4322 
A4323 
A4324 
A4325 
A4326 
A4327 
A4328 
A4329 
A4330 
A4331 
A4332 
A4333 
A4334 
A433S 
A4338 
A4340 


MOO 


Status 


Description 


PI  volunteer  amtMjIance  oo  

alB2 

Specialty  care  transport  

Fwed  wing  air  mileage  

Rotary  wing  air  mileage  

Noncovered  ambulance  mileage 

Unlisted  ambulance  service  

1  CC  sterile  synnge&needle  

2  CC  sterile  synnge&needle  

3  CC  sterile  synnge&needle  

5+  CC  stenle  synnge&needle  

Nonneedle  injection  device  

Supp  for  self-adm  injections 

^4on  coring  needle  or  stylet  

20+  CC  syringe  only 

30  CC  sterile  water/saline  

Sterile  needle  

Infusion  pump  refill  kit  

Maint  drug  infus  catti  per  wk 

Daig  infusion  pun^  supplies 

Infus  insulin  pump  non  needl  

Infusion  insulin  pump  needle  

Syringe  w/needle  insulin  3cc 

Alcohol  or  peroxide  per  pint  

Akx>f>ol  wipes  per  box  

Betadine/phisohex  solution  

Betadine/iodine  swabs/wipes  

Urine  reagent  strips/tablets  

Blood  glucose/reagent  strips 

Battery  for  glucose  monitor  

Glucose  monrtor  platforms  

Calibrator  solution/cfiips  

Replace  Lenssfiield  Cartridge 

Lancet  device  eacli  

Lancets  per  box 

Levonorgestrel  implant  

Cervical  cap  contraceptive 

Temporary  tear  duct  plug 

Permanent  tear  duct  plug 

Paraffin  

Disposable  endoscope  sheatfi 

Brst  prsths  adhsv  attchmnt  

Sacral  nerve  stim  test  lead  

Calfi  impi  vase  access  portal  

Implantable  access  syst  perc 

Drug  delivery  system  >=50  ML 

Diug  delivery  system  <=5  ML  

Insert  tray  w/o  bag/catti 

Catheter  w/o  bag  2-way  latex  

Cath  w/o  bag  2-way  silicone 

Catheter  w/bag  3-way  

Cath  w/drainage  2-way  latex 

Cath  w/drainage  2-way  silcne  

Cath  w/drainage  3-way  

Sterile  HjO  imgation  solut 

Irrigation  tray  

Cath  therapeutic  Img  agent 

Irrigation  syringe 

Saline  irrigation  solution  

Male  ext  cath  w/adh  coating  

Male  ext  cath  w/adh  strip  „ 

Male  external  catheter 

Fem  unnary  collect  dev  cup 

Fem  unnary  collect  pouch 

External  catheter  start  set  

Stool  collection  pouch  

Extension  drainage  tut>ing 

Lubricant  for  cath  insertion 

Urinary  cath  arKtxK  device  

Urinary  cath  leg  strap 

IrKontinence  supply 

Indwelling  catfieter  latex ». 

Indwelling  cattieter  special 


Pfiysictan 

work 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
0.00 
000 
0.00 
000 


FuHy  im- 
pleiTient- 
ed  non- 
facility  PE 
RVUs 


0.00 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 

e.oo 

0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

ooo 

0.00 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

000 
0.00 
000 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


'  CPT  codK  and  descnptions  only  are  copyngW  2001  American  Medical  Assoaalion  AH  Rights  ReswvwJ.  Applicabto  FARS/Of  ARS  Apply. 
*Copynght  1994  Amencan  Dental  /tesoaafton  All  nghis  reserved 
^•'indicaMs  RVUs  are  nol  used  lor  Medicare  payment. 


aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

ooo 

0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.OO 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


MOD 


A4344 
A4346 
A4347 
A4348 
A4351 
A4352 
A4353 
A4354 
A4355 
A4356 
A4357 
A43S8 
A43S9 
A4360 
A4361 
A4362 
A4364 
A436S 
A4367 
A4368 
A4369 
A4370 
A4371 
A4372 
A4373 
A4374 
A437S 
A4376 
A4377 
A4378 
A4379 
A4380 
-A4381 
A4382 
A4383 
A4384 
A4385 
A4386 
A4387 
A4388 
A4389 
A4390 
A4391 
A4392 
A4393 
A4394 
A4395 
A4396 
A4397 
A439e 
A4399 
A4400 
A4402 
A4404 
A4421 
A4454 
A4455 


A4462 


A4465 
A4470 
A4480 
A4481 
A4483 


A4485 
A4500 
A4510 
A45S0 
A4SS4 
A4S56 
A4557 


Status 


P 
P 
P 
X 
P 

P 

X 

P 
p 
p 
p 
p 
p 

N 
P 
P 
P 
X 
P 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

p 
p 
p 
p 
p 
p 
p 
p 
p 
p 

X 

N 

p 
p 
p 

X 
X 

N 

N 

N 

N 

I 

N 

P 

P 


Descripfion 


Cath  indw  foley  2  way  silk^i 

Cath  indw  foley  3  way 

Male  external  catt>eter 

Male  ext  cath  extended  wear  .... 

Straight  tip  urir>e  catt>eter 

Coude  tip  urinary  catfietor 

Intennittent  urinary  cath  

Cath  insertion  tray  w/bag  

Bladder  irrigation  tutiing  

Ext  ureth  dmp  or  compr  dvc 

Bedside  drainage  t>ag  ..? 

Urinary  leg  or  abdomen  bag  

Urinary  suspensory  w/o  leg  b  ... 

Adult  incontinence  garment 

Ostomy  face  plate  

Solid  skin  barrier  

Adhesive,  liquid  or  equal 

Adhesive  renx>ver  wipes 

Ostomy  belt  

Ostomy  filter  

Skin  barrier  liquid  per  oz 

Skin  banier  paste  per  oz 

Skin  barrier  powder  per  oz 

Skin  tiamer  solid  4x4  equiv 

Skin  barrier  with  flange  

Skin  bamer  extended  wear 

Drainable  ptastk:  pch  w  fcpl  

Orainable  rubber  pch  w  fqslt 

Drainable  pistic  pch  w/o  fp 

Drainable  njt>t>er  pch  w/o  fp 

Urinary  plastic  poudh  w  fcpl  

Urinary  rubber  pouch  w  tqgtt  .... 

Urirwry  plastic  pouch  w/o  fp 

Urinary  hvy  piste  pch  w/o  f|3 

Urinary  rubber  pouch  w/o  ^>  .... 

Ostomy  faceplt/sUkxxie  ring  

Ost  skn  bamer  stti  ext  wear 

Ost  skn  barrier  w  ftr>g  ex  wr 

Ost  dsd  pouch  w  att  st  ban 

Drainat>le  pch  w  ex  wear  barr  .. 
Drainat>le  pch  w  st  wear  barr  ... 
Drainable  pch  ex  wear  convex  . 
Urinary  pouch  w  ex  wear  barr .. 
Urinary  pouch  w  st  wear  barr ... 
Urine  pch  w  ex  wear  bar  conv  . 
Ostomy  pouch  liq  deodorant  .... 
Ostomy  pouch  solid  deodorant 

Peristomal  hernia  supprt  bit  

Irrigation  supply  sleeve  

Ostomy  irrigation  bag  

Ostomy  irrig  cone/cath  w  brs  ... 

Ostomy  irrigation  set  

Lubricant  pier  ounce 
Ostomy  ring  each 
Ostomy  supply  misc 
Tape  an  types  all  sizes 
Adtiesive  remover  per  ounce 
Elastic  compression  bandage 
/Uxlmnl  drssng  holder/binder 
Joint  support  devica/gannent 
Norveiastic  extremity  binder 
Gravlee  jet  washer 
Vabra  aspirator 
Tracheostome  filter 
Moisture  exchanger 
/^bove  knee  surgnal  stocking 
Ttiigh  length  surg  stocking 
Below  knee  surgical  stocking 
Full  length  surg  stocking 
Surgical  trays 
Disposable  underpads 
Electrodes,  pair 
Lead  wires,  pair 


Physician 

work 

RVUs  3 


FuNy  im- 
plement- 
ed non- 
faciRty  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plerrient- 
ed  facility 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


Fully  im- 
plefTient- 
ed  non- 
facility 
total 


FuHy  im- 
plement-  I 
ed  facility  | 
total 


000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

aoo 

000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 

aoo 

000 
000 
0.00 
000 
0.00 

aoo 

0.00 
000 
000 
0.00 
000 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 


'  CPT  codes  widdwcrtpBonsorHy  are  copyrighl  2001  Amertcen  Medici 
iCopyrlght  1994  Americwi  Denial  Aasodalion.  Al  rights  reeervad. 
'-fbvacales  RVUs  are  not  used  for  Medicare  payment 


AMOCiMion.  Al  Righls  Raa«vw>.  Appfcable  FARS/DFARS  Apply. 


0.00 

boo 

0.00 
000 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 

aoo 

0.00 

aoo 

0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
000 

aoo 

000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 


000 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 


000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 

aoo 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

000 

000 


Gk>bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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cptv 

HCPCS* 


A4558 
A4561 
A4562 

A4S6S 
A4570 
A4572 
A4575 
A4580 
A4S90 
A4595 
A4608 
A4611 
A4612 
A4613 
A4614 
A4615 
A4616 
A4617 
A4618 
A4619 
A4620 
A4621 
A4«22 
A4623 
A4624 
A4625 
A4626 
A4627 
A4628 
A4629 
A4630 
A4631 
A4635 
A4636 
A4637 
A4640 
A4641 
A4642 
A4643 
A4644 
A4645 
A4646 
A4647 
A4649 
A46S0 
A4651 
A4652 
A4655 
A4656 
A4657 
A4660 
A4e63 
A4670 
A4680 
A4e90 
A4700 
A470S 
A4706 
A4707 
A470e 
A4709 
A4712 
A4714 
A4719 
A4720 
A4721 
A4722 
A4723 
A4724 
A4725 
A4726 
A4730 
A4735 


MOO 


Status 


Description 


Conductive  paste  or  gel  

Passary  rubt>er,  any  type  

Pessary,  non  rubber,  any  type  .. 

SJings 

Splint 

Rib  belt  

Hyperbaric  o2  chamber  disps  ... 

Cast  supplies  (plaster)  

Special  casting  material  

TENS  suppi  2  lead  per  month  .. 

Transtracheal  oxygen  cath  

Heavy  duty  battery  

Battery  cables 

Battery  ctiarger 

Hand-hew  PEFR  meter 

Cannula  nasal  

Tubing  (oxygen)  per  fool 

Mouth  piece 

Breathing  circuits 

Face  tent  

Variable  concerrtration  mask 

Tracheotomy  mask  or  collar 

Tracheostomy  or  lamgectonry  ... 

Tracheostomy  mner  cannula 

Tracheal  suction  tube 

Trach  care  krt  tor  new  trach  

Tracheostomy  cleaning  brush  ... 

Spacer  bag/reservoir 

Oropharyngeal  suction  cath  

Tracheostomy  care  kit 

RepI  bat  t.e.n.s.  own  by  pi 

Wheetefiair  battery  

Underarm  crutch  pad. 

Handgrip  tor  cane  etc 

RepI  tip  cane/crutch/waker 

Aitemating  pressure  pad  

DiagnostK  imaging  agent 

Saturrxxnab  pendetide  per  doee 

High  dose  contrast  MRI  

Contrast  100-199  MGs  iodine  ... 
Contrast  200-299  MGs  iodine  ... 
Contrast  300-399  MGs  Iodine  ... 
Supp-  paramagnetK  contr  mat  .. 

Surgcal  supplies  

Supp  esrd  centrifuge  

Calibrated  microcap  tube  

Microcapillary  tut>e  sealant 

Esfd  syringe/needle 

Dialysis  needle  

Dialysis  synnge  w/wo  needle  .... 
Sphyg/bp  app  w  cuff  and  stet  ... 

Dialysis  bkxxj  pressure  cuff 

Aulomatk;  bp  monitor,  dial  

Actrficial  carbon  filter,  ea 

Diatyzer.  each 

Standard  dialysate  sohitnn 

Bicarb  dialysate  solutk>n  

Bicarbonate  cone  sol  per  gal  .... 
Bwarbonate  cone  pow  per  pac  . 

Acetate  cone  sol  per  gaHon 

Add  corx:  sol  per  galkxi 

Sterile  water  Inj  per  10  ml  

Treated  water  per  galton  

"Y  set"  tubing  

Dialysat  sol  fid  vol  >  249cc  

Dialysat  sol  fid  vol  >  999cc  

Dialys  sol  fkj  vol  >  1999cc 

Dialys  sol  fU  vol  >  2999cc  

Dialys  sol  fkf  vol  >  3999cc 

Dialys  sol  fW  vol  >  4999cc 

Dialys  sol  fW  vol  >  5999cc  

Fistula  carviulatkxi  set,  ea  

Local/topical  anestfietKs  


Pfiysician 
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0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.m 

0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 
facilityPE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 

facitity 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
total 


0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


G^oba\ 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


MOD 


A4736 

A4737 

A4740 

A4750 

A4755 

A4760 

A4765 

A4766 

A4770 

A4771 

A4772 

A4773 

A4774 

A4780 

A4790 

A4800 

A4801 

A4802 

A4820 

A48S0 

A4860 

A4870 

A4880 

A4890 

A4900 

A4901 

A4905 

A4910 

A4911 

A4912 

A4913 

A4914 

A4918 

A4919 

A4920 

A4921 

A4927 

A4928 

A4929 

A5051 

A50S2 

A5053 

A5054 

A505S 

A5061 

A5062 

A5063 

A5064 

A5071 

A5072 

A5073 

A5074 

A5075 

A5081 

A50e2 

A5093 

A5102 

A5105 

A5112 

A5113 

A5114 

A5119 

A5121 

A5122 

A5123 

A5126 

A5131 

AS200 

A5500 

A5501 

AS502 

A5S03 

A5504 


Status 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

D 

D 

D 

X 

X 

D 

D 

X 

X 

D 

R 

D 

D 

D 

D 

X 

D 

X 

0 

X 

D 

D 

D 

X 

X 

X 

P 

P 

P 

P 

P 

P 

P 

P 

D 

P 

P 

P 

D 

0 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

X 

X 

X 

D 

X 

X 


Description 


Topical  ariesthebc,  per  gram 

Inj  anesthetic  per  10  ml 

Shunt  accessory 

Art  or  venous  blood  tut>ing 

Comb  art/venous  bkxsd  tubing  

Dialysate  sol  test  kit,  each  

Dialysate  cone  pow  per  pack  

Dialysate  cone  sol  add  10  ml 

Blood  collectk>n  tut>e/vacuum  

Serum  dotting  time  tube  

BkxxJ  glucose  test  strips 

Occult  bkxxJ  test  strips 

Ammonia  test  strips 

Esrd  sterilizing  agent 

Esrd  deansing  agents 

Heparin/antidote  dialysis  

Heparin  per  1000  units 

Protamine  sulfate  per  50  mg 

Supplies  hemodialysis  kit  

RutJber  tipped  hemostats 

Disposable  catheter  tips 

Plumb/elec  wk  hm  hemo  equip  ... 

Water  storage  tanks  

Repair/maint  cont  hemo  equip  .... 

Cajxl  supply  kit 

Ccpd  supply  kit 

Ipd  supply  kit  

Esrd  nonmedeal  supplies 

Drain  bag/bottte  

Gomco  drain  bottle 

Misc  dialysis  supplies  noc 

Preparatkxi  kit  

Venous  pressure  clamp  

Supp  dialysis  dialyzer  holde 

Harvard  pressure  damp 

Measunng  cylinder  

tton-sterile  gkjves 

Surgk:al  mask  

Toumk^uet  for  dialysis,  ea 

Pouch  dsd  w  barr  attached  

Osd  ostomy  pouch  w/o  ban  

CIsd  ostomy  pouch  faceplate 

CIsd  ostomy  pouch  w/Tlange  

Stoma  cap  

Pouch  drainatile  w  bamer  at 

Dmble  ostomy  pouch  w/o  t)arr  ... 

Drain  ostomy  pouch  w/Tlange 

Drain  ostomy  pouch  w/fceplte  .... 

Urinary  pouch  w/barrier 

Urir»ry  pouch  w/o  bamer 

Urinary  pouch  on  barr  w/fing 

Urinary  pouch  w/faceplate 

Urinary  pouch  on  faceplate 

Continent  stoma  plug  

Continent  stona  catheter  

Ostomy  accessory  convex  inse  . 

Bedside  drain  btt  w/wo  tube 

Urinary  suspensory  

Urinary  leg  bag 

Latex  leg  strap 

Foam/fabric  leg  strap  

Skin  barrier  wipes  box  pr  50  

SoM  skin  barrier  6x6  

Solkl  skin  bamer  8x8  

Skin  barrier  with  flange  

Disk/foam  pad  -i^  or  -  adf>esive 

Appliance  cleaner 

Percutaneous  cattieter  anchor  ... 

Diab  sinoe  for  density  insert  

Diabetk;  custom  mokled  shoe  .... 

Diat>etk:  shoe  density  insert 

Diabetic  shoe  w/roller/rockr 

Diabetic  shoe  with  wedge  
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Fully  im- 
plernent- 
ed  non- 
fadlity  PE 
RVUs 


FuHy  im- 
piernent- 
edfadUty 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 


Fully  im- 
plement- 
ed non- 
fadlity 
total 


Fully  im- 
plement- 
ed fadlity 
total 


0.00 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

ooe 

000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00  i 


000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


000 

000 

000 

000 

0  00 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


Gtobal 


0  00  I 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codas  and  dncnptions  on)y  ata  eopyngW  2001  Ameocan  Madical  Assooation  All  RIgMs  Rmarvad.  Appicabia  FARS/OFARS  Apply. 
'Copyright  1994  Amarican  Oanlal  Aatodation  Al  rights  rasaraad 
>*indtoalas  RVUs  ara  n»  usad  tor  Madicare  payment. 


'  CPT  codas  and  dascripbons  only  are  copyright  2001  Amancan  Madical  Association  AH  Rights  Raservad  Appkcabta  FARS/DFARS  Apply 
'Copyright  1994  Amancan  Dantal  Association.  All  rights  rasarved. 


'♦IndkxM*  RVUs  are  not  usad  tor  Made  are  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


A5505 
A5506 
A5507 

Assoe 

A5509 
A5510 
A5511 
A6000 
A6010 
A6020 
A6021 
A6022 
A6023 
A6024 

Aeozs 

A6154 
A6196 
A6197 
A619e 
A6199 
A6200 
A6201 
A6202 
A6203 
A6204 
A6205 
A6206 
A6207 
A6208 
A6209 
A6210 
A6211 
A6212 
A6213 
A6214 
A6215 
A6216 
A6217 
A6218 
A6219 
A6220 
A6221 
A6222 
A6223 
A6224 
A6228 
A6229 
A6230 
A6231 
A6232 
A6233 
A6234 
Ae235 
A6236 
A6237 
A6238 
A6239 
A6240 
A6241 
A6242 
A6243 
A6244 
A6245 
A6246 
A6247 
A6248 
A62S0 
A62S1 
A62S2 
Ae253 
A6254 
A62S5 
A62S6 


MOD 


Status 


Oescriplion 


Diab  sfioe  w/metatarsal  bar  

Dlat>etic  shoe  w/off  set  heel 

Modification  diathetic  shoe 

Diat>etic  deluxe  shoe 

Direct  heat  fomn  sfioe  insert 

Compression  form  shoe  insert  .. 
Custom  fab  molded  shoe  inser  . 
Wound  warming  wound  cover ... 

Collagen  based  wound  filler 

CoUagen  wound  dressing  

CoHagen  dressing  <=16  sq  in  ... 

Collagen  drsg>6<=48  sq  in  

CoHagen  dressirtg  >48  sq  in  

CoRagen  dsg  wound  filler 

Silicone  gel  sheet,  each  

Wound  pouch  each  

Alginate  dressing  <=16  sq  in  .... 
Alginate  drsg  >16  <=48  sq  in  .... 

alginate  dressing  >48  sq  in  

Alginate  drsg  wound  filler 

Compos  drsg  <=16  rio  border  ... 
Compos  drsg  >16<=48  no  bdr  .. 

Compos  drsg  >48  no  border 

Composite  drsg  <=16  sq  in 

Composite  drsg  >16<=48  sq  in  . 

Composite  drsg  >48  sq  in  

Contact  layer  <=16  sq  in 

Contact  layer  >16<=48  sq  in 

Contact  layer  >48  sq  in  

Foam  drsg  <=16  sq  in  w/o  bdr .. 
Foam  drg  >16<=48  sq  in  w/o  b  . 
Foam  drg  >48  sq  in  w/o  brdr  .... 
Foam  drg  <:=16  sq  in  w/lx>rder  . 
Foam  drg  >1 6<=48  sq  in  w/bdr . 
Foam  drg  >48  sq  in  w/border .... 

Foam  dressing  wound  filler  

Non-sterile  gauze  <=16  sq  in  .... 
Non-sterile  gauze  >16<=48  sq  .. 

Non-sterile  gauze  >48  sq  in  

Gauze  <=16  sq  in  w/border  

Gauze  >16  <=48  sq  in  w/t)ordr  . 

Gauze  >48  sq  in  w/border 

Gauze  <=  16  in  no  w/sal  w/o  b  .. 
Gauze  >16<=48  no  w/sal  w/<ft) 
Gauze  >48  in  no  w/sal  w/o  b  .... 

Gauze  <=16  sq  in  water/sal  

Gauze  >16<=48  sq  in  watr/sal  .. 
Gauze  >48  sq  in  water/salne  .... 

Hydrogel  dsg  <=16  sq  in 

Hydrogel  dsg  >16<=48  sq  in 

Hydrogel  dressing  >48  sq  in  

Hydrocolld  drg  <=16  w/o  bdr 

Hydrocolld  drg  >16<=48  w/o  b  .. 

Hydrocolld  drg  >48  in  w/o  b  

Hydrocolld  drg  <=16  in  w/bdr  .... 
Hydrocolld  drg  >16<=48  w/bdr  .. 

Hydrocolld  drg  >48  in  w/txjr  

Hydrocolld  drg  filler  paste  

Hydrocolloid  drg  filler  dry  

Hydrogel  drg  <=16  in  w/o  bdr  ... 
Hydrogel  drg  >16<=48  w/o  bdr  . 

Hydrogel  drg  >48  in  w/o  bdr  

Hydrogel  drg  <=16  in  w/bdr  

Hydrogel  drg  >16<=48  m  w/b  .... 

Hydrogel  drg  >48  sq  in  w/b 

Hydrogel  drsg  gel  filler  

Skin  seal  protect  nxMsturizr 

Absorpt  drg  <=16  sq  in  w/o  b  ... 
Absorpt  drg  >16<=48  w/o  bdr  ... 

Absorpt  drg  >48  sq  in  w/o  b 

Absorpt  drg  <=16  sq  in  w/bdr  ... 

I  Absorpt  drg  >16<=48  in  w/bdr  .. 

Absorpt  drg  >48  sq  in  w/bdr 


Ptiysidan 

work 

RVUs  3 

Fully  im- 
ptefftent- 
ed  non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PE  RVUs 

Mal- 

practk^ 

RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Gtobal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0-00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

000 

0.00 

0.00 

XXX 

000 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

.       0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

"0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

Q.OO 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

000 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

<  CPT  codes  and  descriptions  only  are  copynght  2001  Amencan  Medical  Association.  M  Rigms  Reserved.  Apptcatile  FARS/DFARS  Apply. 
'CopynghT  1994  Amencan  Dental  Association  M  rights  reserved 
'  <'lndicales  RVUs  are  not  used  lor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS* 


MOD 


A6257 

A6258 

A6259 

A6260 

A6261 

A6262 

A6263 

A6264 

A6265 

A6266 

A6402 

A6403 

A6404 

A6405 

A6406 

A7000 

A7001 

A7002 

A7003 

A7004 

A7005 

A7006 

A7007 

A700e 

A7009 

A7010 

A7011 

A7012 

A7013 

A7014 

A7015 

A7016 

A7017 

A7018 

A7019 

A7020 

A7501 

A7S02 

A7503 

A7504 

A7S05 

A7S06 

A7507 

A7508 

A7S09 

A9150 

A9ieo 

A9170 
A9190 
A9270 
A9300 
A9500 
A9S02 
A9503 
A9504 
A9S06 
A9S07 

Assoe 

A9S10 
A9S11 
A9600 

A9605 
A9700 
A9900 

A9901 
D0120 
00140 
001  SO 
001 60 
00170 

Doeio 

00220 
00230 


Status 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

E 

0 

0 

0 

N 

N 

E 

X 

E 

X 

E 

X 

X 

X 

X 

X 

X 

X 

X 

X 

N 

N 

R 

N 

N 


I 


Descriptkxi 


Transparent  tHm  <=16  sq  in  

Transparent  film  >16<=48  in 

Transparent  film  >48  sq  in  

Wound  cleanser  any  type/size  

Wound  filler  gel/paste/oz  

Wound  filter  dry  form/gram 

Non-sterile  elastic  gauze/yd 

Non-sterile  no  elastic  gauze 

Tape  per  18  sq  inches  

Impreg  gauze  r>o  h20/sal/yard  

Sterite  gauze  <=16  sq  in  

Sterile  gauze  >16<=48  sq  in 

Sterite  gauze  >48  sq  in  

Sterile  elastic  gauze/yd  

Sterite  non-elastic  gauze/yd 

Oisposabte  canister  for  pump  

Nondisposabte  pump  canister 

Tubing  used  w  suctkxi  pump  

Nebulizer  administration  set 

Oisposat>te  nebulizer  smi  vol  

Nondisposabte  nebulizer  set 

Filtered  nebulizer  admin  set 

Lg  vol  nebulizer  disposabte 

Oisposabte  nebulizer  prefW  

Nebulizer  reservoir  bottte  

Oisposat>te  corrugated  tut>ing  

NorKHspos  corrugated  tubing  

Nebulizer  water  coltec  devic  

Disposable  conjpressor  filter 

Compressor  nondispos  filter  

Aerosol  mask  used  w  nebulize  ... 
Nebulizer  dome  &  nwuthpiece  .... 

Nebulizer  ncA  used  w  oxygen 

Water  distilled  w/nebulizer  

Saline  solution  dispenser  

Sterite  H2O  or  NSS  w  Igv  neb 

Tracheostoma  valve  w  diaphra  ... 
Replacement  diaphragm/lplate  ... 

HMES  filter  hoMer  or  cap 

Tracheostoma  HMES  filter 

HMES  or  trach  valve  housing  

HMESAraclTvatve  adtwsive  disk  .. 

Integrated  fitter  &  hokler 

Housing  &  Integrated  Adhesiv  .... 
Heat  &  niKxsture  exchange  sys  ... 

Misc/exper  non-prescript  dnj 

Podutrist  non-covered  servi 

Chiropractor  non-covered  ser  

Misc/expe  personal  comfort  i 

Non-covered  item  or  service 

Exercise  equipment 

Technetium  TC  99m  aestanWbi  .. 
Technetium  TC  99M  mtiotoamin 
Technetium  TC  99m  madronala 

Technetium  Ic  99m  apdMe 

Thalous  chtohde  TL  201/mci 

hKfium/l  1 1  capromab  pendalM  .. 

lobenguane  suRaie  1-131  

Technetium  TC99m  Oieoienin  .... 
Techrtetium  TC  99m  dep>eo>M» 

Sironlium-W  chionde  

Samarium  smi  53  texidronamm  . 

Echocardiography  Comrast 

Supply/aocessory/sarvioe 

Oelivary/aat  up/doperaing  

PeriodK  oral  evaiualion 

Limil  oral  eval  pfoWm  locua 

Comprehensve  oral  avahmion  .. 

Extansv  oral  eval  prob  focus 

Re-evaI.esi  ptprablem  focus  

kitraor  compiale  Him  secies 

Mraoral  periapical  first  f 

Intraoral  periaptcal  ea  add  


Ptiysician 

work 

RVUs' 


Fully  im- 


ed  non- 
facility  PE 
RVUs 


0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Fully  im- 
plerrient- 
ed  facility 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

o.m 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

practKe 

RVUs 


Fully  im- 

pternent- 

ed  noo- 

faallty 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


000 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

000 


Fully  im- 

ptement- 

ed  facility 

total 


0.00 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

000 


000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 


Gtobai 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

YYY 

XXX 

XXX 

XXX 

XXX 

XXX 
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CPTV 
HCPCS2 


D0240 

ooeso 

00260 
O0Z70 
00272 
00274 
00277 
00290 
00310 
00320 
00321 
00322 
00330 
00340 
00350 
00415 
O042S 
00460 
00470 
00472 
00473 
00474 
00480 
00501 
00502 


01110 
01120 
01201 
O1203 
01204 
01205 
01310 
01320 
01330 
01351 
01510 
D1515 
01520 
01525 
D1550 
02110 
02120 
02130 
02131 
02140 
02150 
02160 
02161 
02330 
02331 
02332 
02335 
02336 
02337 
02380 
02381 
02382 
02385 
02386 
02387 
02388 
02410 
02420 
02430 
02510 
02520 
02530 
02542 
02543 
02544 
02610 
I»e20 


MOO 


Status 


Description 


Intraoral  occlusal  film  

Extraoral  first  film  

Extraoral  ea  additional  film 

Dental  bitewing  single  film  

Dental  bitewings  two  films 

Dental  bitewings  four  films 

Vert  bitewmgs-sev  to  eight 

Dental  film  skull/fadal  bon  

Dental  saliography 

Dental  tmj  arttirogram  irxd  i 

Dental  otf>er  tmj  films  

Dental  toriKigraphic  survey  

Dental  panoramic  film  

Der4al  cephalometric  fHm 

OraVfacial  images 

Bacteriologic  study  

Caries  susceptibility  test 

Pulp  vitality  test  

Diagnostic  casts  

Gross  exam,  prep  &  report  

Micro  exam,  prep  &  report  

Micro  w/exam  of  surg  margins  ... 
Cytopath  smear  prep  &  report  ... 

Histopatfiologic  examinations 

Ottier  oral  pattvology  procedu  .... 

Unspecified  diagnostic  proce  

Dental  prophylaxis  adult 

Dental  prophylaxis  child  

Topical  fhx>r  w/prophy  ctiiW  

Topical  fluor  w/o  prophy  chi  

Topical  fhxK  w/o  prophy  adu 

Topical  fluoride  w/  prophy  a 

Nutri  counsel-control  caries 

Tobacco  counseling  

Oral  hygiene  instruction  

Dental  sealant  per  tooth 

Space  maintainer  fxd  unitat 

Fixed  bilat  space  maintainer  

Remove  unllat  space  maintain  ... 

Remove  bilat  space  maintain 

Recement  space  maintainor  

Amalgam  one  surface  primary  ... 
Amalgam  hvo  surfaces  primary  .. 
Amalgam  three  surfaces  prima  .. 
Amalgam  four/nnore  surf  prima  .. 
Amalgam  or>e  surface  permanen 
Amalgam  two  surfaces  pennane 
Amalgam  three  surfaces  perma  . 
Amalgam  4  or  >  surfaces  perm  . 

Resin  one  surface-anterior 

Resin  two  surfaces-anterior  

Resin  three  surfaces-anterio 

Resin  4f>  surf  or  w/incis  an  

Composite  resin  crown 

Compo  resin  crown  ant-perm 

Resin  one  surf  poster  primar  

Resin  two  surf  poster  primar 

Resin  three/more  surf  post  p  

Resin  one  surf  poster  perman  ... 
Resin  two  surf  poster  perman  .... 

Resin  thre^more  surf  post  p  

Resin  four/more,  post  perm  

Dental  gold  foil  one  surface  

Derrtal  gold  foil  two  surface 

Dental  gold  foil  three  surfa 

Dental  irday  metalic  1  surf 

Dental  inlay  nnetaHic  2  surf 

Dental  inlay  met)  3/rTKire  sur 

Dental  onlay  metallic  2  surf 

Dental  onlay  metallic  3  surf 

Dental  onlay  metl  4/rTxxe  sur 

Inlay  porcelain/ceramic  1  su  

Inlay  porcelain/ceramic  2  su  


Physician 

W0(1( 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
6d  non- 
facility  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 


Fuly im- 
piement- 
ed  facility 
PERVUs 


aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 

aoo 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 


Fully  im- 
plerfient- 
ed  non- 
facility 
total 


0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 

0.00 

aoo 

0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  inf»- 

plement- 

ed  facility 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 

MOD 

Status 

Description 

wor1( 
RVUs  3 

FuMy  ino- 
plernent- 
ed  non- 
facility  PE 
RVUs 

FuMy  im- 
plerrtent- 
ed  facility 
PE  RVUs 

i   Fully  im- 
Mal-         plernent- 
practice        ed  non- 
RVUs          facility 
total 

Fully  im- 
plenoent- 
ed  facility  j 
total 

Global 

02630 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

R 

N 

R 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

R 

N 

n 

Dental  onlay  pore  3/more  sur 

Dental  onlav  oorcelin  2  surf 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

b.oo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 

aoo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

COO 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

aoo 

0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

aoo 

000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 

000 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
000 
000 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
000 

aoo 

0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 

XXX 

02642 



XXX 

02643 

Dental  onlay  porcelin  3  surf  , 

XXX 

02644 

Dental  onlav  oorc  4/mor8  sur  .' 

XXX 

02650 

Inlay  composrte/resin  one  su  

XXX 

02651 

Inlav  comoosfte/resin  two  su      

XXX 

02652 

Dental  inlav  resin  3/mre  sur  

XXX 

02662 

Dental  onlay  resin  2  surface 

XXX 

D2663 

Dental  onlav  resin  3  surface  

XXX 

02664 

Dental  onlay  resin  4/more  sur 

XXX 

02710 

Crown  resin  laboratorv             

XXX 

02720 

Crown  resin  w/high  noWe  me  

XXX 

02721 

Crown  resin  w/base  metal  

XXX 

02722 

Crown  resin  w/notjie  metal 

XXX 

02740 

Crown  porcelain/ceramic  subs 

XXX 

D2750 

Crown  Dorcelain  w/h  noble  m  

XXX 

D2751 

Crown  porcelain  fused  base  m  

XXX 

02752 

Crown  Dorcelain  w/noble  met 

XXX 

D2780 

Crown  ^4  cast  hi  noble  met 

XXX 

D2781 

Crown  3/4  cast  base  metal  

XXX 

D2782 

Crown  %  cast  rK>ble  metal 

XXX 

02783 

Crown  %  porcelain/ceramic 

XXX 

02790 

Crown  full  cast  high  noble  m  

XXX 

02791 

Crown  full  cast  base  metal 

XXX 

02792 

Crown  full  cast  noble  metal 

XXX 

02799 

Provisional  crown  

XXX 

D2910 

Dental  recement  inlav           

XXX 

02920 

Dental  recement  crown  

XXX 

02930 

Prefab  stniss  steel  crwn  pri 

XXX 

02931 

Prefab  stniss  steel  crown  pe 

XXX 

02932 

XXX 

02933 

Prefab  stainless  steel  crown  

XXX 

02940 

Dental  sedative  fillina    

XXX 

02950 

Core  tHjUd-up  ind  any  pins  

XXX 

02951 

Tooth  pin  retention  

Post  and  core  cast  +  crown  

XXX 

02952 

XXX 

02953 

Each  addtnl  cast  oost 

XXX 

02954 

Prefab  oost/core  +  crown  

XXX 

02955 

Post  ren>oval        

XXX 

D2957 

Each  addtnl  orefab  oost 

XXX 

02960 

Laminate  labial  veneer 

Lab  labial  ver)eer  res^         

XXX 

D2961 

XXX 

02962 

Lab  labial  veneer  oorcalain 

XXX 

02970 

Temoorarv-fractured  tooth 

YYY 

02980 

Crown  reoair        

XXX 

02999 

Dental  unspec  restorative  pr 

YYY 

03110 
03120 

Pulo  can  direct                             

XXX 

Pulp  cap  indirect 

XXX 

03220 

XXX 

03221 

Gross  pulpal  debridement 

XXX 

03230 

Pulpal  therapy  anterior  prim 

XXX 

03240 
03310 

Puloal  ttieraov  oosterior  Dri    

XXX 

Anterior          

XXX 

D3320 

Root  canal  theraov  2  canals     

XXX 

03330 

Root  canal  therapy  3  canals  

XXX 

nxa^ 

Non-sura  tx  root  carul  obs                 »    

XXX 

Incomplete  erKlodontic  tx  

XXX 

□3333 

Internal  root  reoatr             

XXX 

03346 
D3347 

Retreat  root  canal  anterior  

XXX 

Retreat  root  canal  bicuspid  

XXX 

03348 
033S1 

XXX 

Apexification/recalc  initial  

Apexification/recalc  interim 

XXX 

D33S2 

XXX 

D3353 

ApexificatiorVrecalc  final 

Apicoect/perirad  surg  antar 

XXX 

D3410 
D3421 
0342S 

XXX 
XXX 

Root  surgiery  molar 

Root  suraerv  aa  add  root 

XXX 

03426 

XXX 

03430 
03450 

Retr&vade  fillrxj                       

XXX 

Root  anvMJtation  

XXX 

03460 

Endodontic  erKlossaous  implan 

YYY 

03470 

Intentional  replantation 

Isoiatiorv-tooth  w/rubb  dam 

XXX 

03910 

XXX 

'  CPT  codM  and  d>»cntHiof>s  on»y  are  copynght  2001  Anwican  Madical  Association.  All  Rights  Resannd.  AppHcaM  FARSA)FARS  Apply. 
'Copyright  1994  American  Dental  Association  Al  rights  reserved. 
'♦Iwfcalas  RVUs  are  not  used  lor  Medicare  payment. 


<  CFH- codas  «id  daso^ilkint  only  «•  copyrigM  2001  Amencan  Itodical  AawxMon.  Al  RV«i  Raaan«d.  A(<^^ 
'Copyrlghl  1994  Anwriean  DanW  AsaocMon.  Al  li^ns  raaanad. 
'♦maicKll  BVUa  aw  not  uaad  tor  macaw  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV     I 
HCPCS2  : 


MOD    I   Status 


Description 


Physician 

wofV 

RVUs  3 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
plement- 
ed facility 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

(iNvil 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

o.oo 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

000 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

000 

YYY 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

YYY 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

000 

0.00 

000 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

"xxx 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00* 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

03920 
03950 
03999 
04210 
04211 
04220 
04240 
04245 
04249 
04260 
04263 
04264 
04266 
04267 
04268 
04270 
04271 
04273 
04274 
04320 
04321 
04341 
04355 
043ai 
04910 
04920 
04999 
05110 
05120 
05130 
05140 
05211 
05212 
05213 
05214 
05281 
05410 
05411 
05421 
05422 
05510 
05520 
05610 
05620 
05630 
05640 
05650 
05660 
05710 
05711 
05720 
05721 
05730 
05731 
05740 
05741 
05750 
05751 
05760 
05761 
05810 
05811 
05820 
05821 
0S6S0 
05851 
05860 
05861 
05862 
05867 
05875 
u5B99 
05911 


Tootti  splitting  

Canal  prep/fltting  of  dowel  

Endodontic  procedure  

Gingrvectomy/plasty  per  quad  . 
G)f)givectomy/plasly  per  toot  ... 
Gingival  curettage  per  quadr ... 

Girtgival  flap  proc  w/planin  

Apjcally  positioned  flap 

Crown  lengtfien  hard  tissue  .... 
Osseous  surgery  per  quadrant 

Bone  replce  graft  first  site  

Bone  replce  graft  eacti  add 

Glided  tiss  regen  resorble 

Guided  tiss  regen  nonresorb  ... 

Surgical  revision  procedure 

Pedicie  soft  tissue  graft  pr  

Free  soft  tissue  graft  proc  

Subepithelial  tissue  graft  

Distal/proximal  wedge  proc  

Provision  spint  intracoronal  

Provisional  splint  extracoro  

Periodontal  scaling  &  root  

Ful  mouth  debridement  

Localized  chemo  delivery 

Pefiodontal  maint  procedures  . 
Unscheduled  dressing  change 
Unspecified  periodontal  proc  ... 
Dentures  complete  maxillary  .. 
Dentures  complete  mandible  .. 
Dentures  immediat  maxillary  ... 
Dentures  immediat  mandible  .. 

Dentures  maxill  part  resin  

Dentures  mand  part  resin  

Dentures  maxill  part  metal  

Dentures  nnandlbl  part  metal  ... 

Renx)vable  partial  denture 

Dentures  adjust  cmpit  maxil  .... 
Dentures  adjust  cmpIt  ntand    .. 

Dentures  adjust  part  maxill  

Dentures  adjust  part  mandbl  . . 
Dentur  repr  broken  compi  bas 
Replace  denture  teeth  comptt  . 

Dentures  repair  resin  base 

Rep  part  denture  cast  frame  ... 

Rep  partial  denture  clasp  

Replace  part  denture  teeth  

Add  tooth  to  partial  denture  .... 
Add  dasp  to  partial  denture  .. 
Dentures  rebase  cmptt  nuxil  .. 
Dentures  rebase  cmpIt  mand  .. 
Dentures  retjase  part  maxill  ... 
Dentures  ret)ase  part  mandtH  . 
Denture  rein  cmpIt  maxil  ch  .  .. 
Denture  rein  cmpIt  mand  chr  .. 

Denture  rein  part  maxil  chr  

Denture  rein  part  mand  chr 

Denture  rein  cmpIt  max  lab  

Denture  rein  cmpIt  mand  lab  ... 

Denture  rein  part  nrtaxil  lab 

Denture  rein  part  mand  lab  

Denture  interm  cmpIt  maxill  ... 
Denture  interm  cmpIt  mandbl  .. 

Denture  interm  part  maxill 

Denture  interm  part  mandbl  .... 

Denture  tiss  conditn  maxill  

Denture  tiss  condtin  mandbl  ... 

Overdenture  complete 

Owrdenfure  partial 

Precision  attachment 

Replacement  of  precision  at!  . 

Prosthesis  nvxJification  

Removable  prosthodontic  proc 
Facial  moulage  sectKsnal 


'  CPT  codes  and  descriptions  only  aw  copyright  2001  Amencan  Medical  Association.  Ail  Rtghts  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynghl  1994  American  Dental  Association  All  rights  reserved 
I  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and 

Related  Information— Continued 

CPTV 
HCPCS* 

MOO 

Status 

Description 

Physician 

work 

RVUs  3 

FuHy  inrt- 
plement- 
ed  non- 
facility  PE 
RVUs 

FuHy im- 

ed  facility 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 
pletTient- 
ed  non- 
facility 
total 

FuHy  inv 

plernent- 

ed  facility 

total 

GInhAl 

05912 

R 

R 

R 
R 
R 
N 
R 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 

N 
N 

Facial  moulaae  comoleta  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
i           0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
!           0.00 
i            000 
000 

YYY 

05913 

Nasal  DTOsthesis 

XXX 

05914 

Auricular  Dfosthdsis   

XXX 

05915 

Orbital  prosttiesis  

XXX 

05916 

Ocular  DTOsttiesis      

XXX 

05919 

Facial  orostlMsis     

XXX 

05922 

I^asal  septal  prosthesis 

XXX 

05923 

Ocular  Drosttiesis  interim  

XXX 

05924 

CraniaJ  orosthosis              

XXX 

05925 

Facial  augmentation  implant 

XXX 

05626 

XXX 

05927 

Auricular  replacement  

XXX 

05928 

Orbital  redacement 

XXX 

05929 

Facial  pffptacwTHKit  

XXX 

05931 

XXX 

05932 

XXX 

05933 

Refitting  ol  obturator 

XXX 

05934 

Mandibuiar  flarae  txosthesis  

XXX 

05935 

Mandibular  denture  prostti  

XXX 

05936 

XXX 

05937 

Trismim  applianc<f         

XXX 

05951 

Feedmgaid 

YYY 

05952 

Pediatric  speech  aid 

XXX 

05953 

Adult  soeech  aid  

XXX 

05954 

Superimposed  prosthesis 

XXX 

05955 

Palatal  lift  orosthesis   

XXX 

05958 

Intraoral  con  del  inter  pit 

XXX 

05959 

Intraoral  con  del  mod  palat  

XXX 

05960 

Modify  speecti  aid  prcsttwsis 

XXX 

05982 

Surgical  stent 

Radiation  applicator 

XXX 

05983 

YYY 

05984 

Radiation  shield      

YYY 

05985 

Radiation  cone  locator  

Fluoride  applicator 

YYY 

05986 

XXX 

05967 

Commissure  splint 

YYY 

05988 

Suraical  sollnt                 

XXX 

05999 

Maxillofacial  prostt>esis  

XXX 

06010 

Odontics  endosteal  implant 

XXX 

06020 

Odontics  atHJtment  placement  

XXX 

06040 

Odontics  eoosteal  imolant 

XXX 

06050 

Odontics  transosteal  impkit 

XXX 

06055 

Implant  connecting  t>ar 

XXX 

06056 

Prefabricated  abutment 

XXX 

06057 

Custom  abutment  

XXX 

06058 

Abutment  supported  crown  

XXX 

06059 

Atxjtment  supported  mtl  crown  

Abutment  supported  mtl  crown  

XXX 

06060 

XXX 

O6061 
D6062 

Atxjtment  supported  mtl  crown  

Abutment  suooorted  mtl  crown         

XXX 
XXX 

06063 

Abutment  supported  mtl  crown  

XXX 

06064 

Abutment  suooorted  mtl  crown  

XXX 

06065 

Implant  supported  crown 

XXX 

06066 

Implant  supported  mtl  crown 

XXX 

06067 

Imolant  suooorted  mtl  crown 

XXX 

06068 

AtMJtment  supported  retainer 

XXX 

06069 

Abutment  supported  retainer 

XXX 

06070 

Abutment  supported  retainer 

XXX 

06071 

At)utment  supported  retainer 

XXX 

06072 

Atxjtment  supported  retair>er 

XXX 

06073 

Abutment  supported  retair>er 

XXX 

06074 

At)utment  supported  retainer 

XXX 

06075 

Implant  supported  retainer  

Implant  supjxxted  retainer  

Inf»plant  supported  retainer  

lmDlnt/at>ut  suortd  fixd  dent 

XXX 

06076 
06077 

XXX 
XXX 

06078 

XXX 

DfiflTQ 

Imolnt/abut  suortd  fixd  tjent      

XXX 

06080 

Implant  maintenarx;©  

XXX 

DC090 

XXX 

06095 

Odontics  repr  abutment 

Removal  of  implant  

XXX 

06100 

XXX 

06199 

Implant  procedure  

1           XXX 

06210 

Prosthodont  high  noble  metal  

,            XXX 

06211 

Bridge  t>ase  metal  cast  

XXX 
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CPTV 
HCPCS2 


06212 

06240 

06241 

06242 

06245 

O62S0 

06251 

06252 

06519 

06520 

06530 

06543 

06544 

06545 

06548 

06720 

06721 

06722 

06740 

06750 

06751 

06752 

06780 

06781 

06782 

06783 

06790 

06791 

06792 

06920 

06930 

06940 

06950 

06970 

06971 

06972 

06973 

06975 

06978 

06977 

06980 

06899 

07110 

07120 

07130. 

07210 

07220 

07230 

07240 

07241 

07250 

07260 

07270 

07272 

07280 

07281 

07285 

07286 

07290 

07291 

07310 

07320 

07340 

07350 

07410 

07420 

07430 

07431 

07440 

07441 

07450 

07451 

07460 


MOD 


Status 


Oascription 


Bridge  noble  metal  cast  

Bridge  porcelain  high  rxMe  

Bridge  porcelain  base  metal  

Bridge  porcelain  nobei  metal  

Bridge  porcelain/ceramic 

Bridge  resin  w/high  noble 

Bridge  resin  base  metal  

Bridge  resin  w/noble  metal 

Inlay/onlay  porce/ceramic 

Dental  retainer  two  surfaces  

Retainer  metallic  3+  surface  

Dental  retainr  onlay  3  surf 

Dental  retainr  onlay  4/more 

Dental  retainr  cast  metl  

Porcelain/ceramic  retainer 

Retain  crown  resin  w/hl  nbts 

Crown  resin  w/base  metal 

Crown  resin  w/noble  metal 

Crown  porcelain/ceramic 

Crown  porcelain  high  rK3ble  

Crown  porcelain  base  metal  

Crown  porcelain  noWe  metal  

Crowm  ^4  high  noble  ntetal  

Crown  V4  cast  based  metal 

Crown  V*  cast  noble  metal 

Crown  %  porcelain/ceramic 

Crown  full  high  noble  metal  

Crown  fuN  base  metal  cast 

Crown  full  noble  metal  cast 

Dental  connector  bar 

Dental  recement  bridge 

Stress  tweaker  

Precision  attachment 

Post  &  core  plus  retainer  

Cast  post  bridge  retainer 

PreteU)  post  &  core  plus  reta 

Core  bulk)  up  for  retainer 

Copir)g  metal  , 

Each  addtnl  cast  post 

Each  addtl  prefab  post 

Bridge  repair 

Fixed  prosthodorrtic  proc 

Oral  surgery  single  tooth  

Each  add  tooth  extraction  

Tooth  roof  removal  

Rem  imp  tooth  w/mucoper  flp  ... 

Impact  tooth  remov  soft  tiss 

Impact  tooth  ren>ov  part  bony  ... 
Impact  tooth  remov  comp  bony 
Impact  tooth  rem  bony  w/comp  . 

Tooth  root  removal  

Oral  antral  fistula  closure  

Tooth  reimplantation 

Tooth  transplantation 

Exposure  Impact  tooth  orthod  ... 

Exposure  tooth  aid  eruption  

Biopsy  of  oral  tissue  hard  

Biopsy  of  oral  tissue  soft 

Repositioning  of  teeth  

Transseptal  fiberotomy  

Alveoptasty  w/  extraction 

Alvsoptasty  w/o  extraction 

Vestibulopiasty  ridge  extens  

VestitHjIoplasty  exten  graft  

Rad  exc  leswn  up  to  1 .25  cm  ... 

Lesion  >  1.25  cm 

Exc  benign  tumor  to  1 .25  cm  .... 

Benign  tumor  exc  >  1.25  cm 

Makg  tumor  exc  to  1 .25  cm  

MaNg  tumor  >  1 .25  cm  

Rem  odontogen  cyst  to  1 .25  cm 
Rem  odontogen  cyst  >  1 .25  cm 
Rem  nonodonto  cyst  to  1 .25  cm 


Ptiysician 

work 

RVUs' 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 


Fully  Im- 


ed  non- 

facillty  PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.x 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fuiy  im- 


edfaciiity 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 1' 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


FuHy im- 

plernent- 

ed  facility 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
YYY 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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CPTV 
HCPCS2 

MOO 

Status 

Oescriptioo 

Physician 

work 

RVUs' 

FuHy im- 
plement- 
ed non- 
facHityPE 
RVUs 

FuMy im- 
plement- 
ed facility 
PE  RVUs 

Mal- 

practce 

RVUs 

FuNyim- 

ed  non- 
facility 
total 

Fulty  irrj- 

pternent- 

edtacillty 

total 

Gk)tMl 

07461 

N 
R 

Rem  nonodonto  cvst  >  1  25  cm 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

OjOO 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
'      0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0  00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

0.00 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

OJOO 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

ooo 

000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

XXX 

07465 

Lesion  destruction  

XXX 

D7471 

Rem  exostosis  any  site 

Partial  ostectomv            

XXX 

D7480 

XXX 

D7490 

Mandible  resection  

XXX 

07510 

I&d  absc  intraoral  soW  tiss 

XXX 

D7520 

I&d  abscess  extraoral 

XXX 

D7530 

Removal  fb  skin/aredar  tiss 

XXX 

07540 

Removal  of  fb  reaction  

XXX 

07550 

RerrK}val  Of  skxighed  off  borw 

XXX 

D7560 

Maxillarv  sinusotomy     

XXX 

D7610 

Maxilla  ooen  rediict  simota  

XXX 

07620 

CIsd  reducf  simpi  maxilla  (x  

XXX 

07630 

Open  red  simpI  mandil)lefx „ 

Osd  red  simpI  mandit>le  fx 

XXX 

07640 

XXX 

07650 

Open  red  simp  malar/zygom  fx 

XXX 

D7660 

CIsd  red  simp  malar/zygom  fx  

Ciosd  rductn  splint  alveolus  

XXX 

D7670 

XXX 

07680 

Reduct  simple  facial  bone  fx „ 

Maxilla  open  reduct  compound  ..._ 

CIsd  reduct  cortipd  maxilla  Ik  ..„ 

XXX 

07710 

XXX 

07720 

XXX 

D7730 

Open  reduct  compd  mar)dt>le  fx 

XXX 

07740 

Cisd  reduct  compd  mar>dl)le  fx  

XXX 

07750 

XXX 

D7760 

CIsd  red  comp  malar/zygma  fx  

Ooen  reduc  comod  alveolus  fx  

XXX 

D7770 

XXX 

07780 

Reduct  compnd  facial  t)one  fx  

XXX 

07810 

Tmj  f>pftn  rnrtiirt-dislowitioo  

XXX 

07820 

Closed  tmp  manipulation 

XXX 

D7830 

Tmj  manipulation  under  anest 

XXX 

07840 

Removal  of  tmj  condyle 

XXX 

07850 



Tmi  rt>eniscectomv  

XXX 

07852 

Tmj  repair  of  joint  disc 

XXX 

D7854 

XXX 

D7856 

Tmj  cutting  of  a  muscle 

XXX 

07858 

Tmi  reconstruction 

XXX 

07860 

Tmj  cutting  into  joirrt 

XXX 

D7865 

Tmj  reshaping  components 

XXX 

07870 

Tmj  aspiratkxi  joint  flukj  

XXX 

07871 

Lvsis  ♦  lavaoe  w  cattteters  

XXX 

07872 

Tmj  diagnosik:  arthroscopy  .. 

XXX 

07873 

Tmj  arthroscopy  lysis  adhesn  

XXX 

D7874 

Tmj  arthroscopy  disc  reposit  

XXX 

07875 

Tmj  arthroscopy  syrKJvectomy  .._ 

Tmj  arttvoscopy  discectomy  

XXX 

07876 

XXX 

07877 

Tmj  arthroscopy  debridement  

XXX 

07880 

Occlusal  ortfK)t)c  appliartce  

XXX 

07899 

Tmj  unspecified  ttierapy 

XXX 

0791 0 

Oent  sutur  recent  wrxJ  to  5  cm  

XXX 

07911 

Dental  suture  wound  to  5  cm 

XXX 

07912 

Suture  complkate  wrxl  >  5  cm  

XXX 

07920 

Oental  skin  graft  

XXX 

07940 

Reshaoina  txx>e  orttwanathic  

YYY 

07941 

Bone  cuttirig  ramus  closed 

XXX 

07943 

Cutting  ramus  open  w/graft 

XXX 

07944 

Bone  cutting  segmented  

XXX 

07945 

Bone  cuttino  txxlv  mandible 

XXX 

07946 

Reconstructkjn  maxilla  total  

XXX 

07947 

Reconstruct  rrfaxilla  segment  

XXX 

07948 

Reconstruct  midface  no  graft 

Reconstruct  mklface  w/giaft 

Mandit>le  graft 

XXX 

07949 

XXX 

07950 

XXX 

07955 

Reoalr  maxllk>facial  detects  

XXX 

07960 

Frenulectomy/frenutotomy 

Exciskxi  hyperplastic  tissue  

Excision  pericoronal  gingiva 

XXX 

07970 

XXX 

07971 

XXX 

07980 

Siatolithotomy  

Excision  of  salivarv  aland 

XXX 

07961 

XXX 

07962 

Siakxtochoplasty  

Ctosure  of  salivary  fistula 

XXX 

07963 

XXX 

07990 

XXX 

07991 

Dental  ooroooideclomy 

XXX 

07995 

Synthetic  graft  facial  bonaa 

XXX 

"  CPT  codes  and  descnptraro  only  ars  copyright  2001  American  Medical  Association  All  Rights  Reserved.  AppHcat)le  FARS/DFARS  Apply. 
'Copyngtit  1994  Amencan  Dental  Association  All  ngtits  reserved 
'-^IndKates  RVUs  are  not  used  lor  Medicare  payment. 


'  CFT  codes  end  descf*«ions  only  are  copytigM  2001  Anwkan  M«*«l  Awoci«»n  All  Highls  HeeeniwJ.  Appli^^ 
>Copyiighl  1994  American  Dental  Association  All  rights  raseruad. 
>+lndlcalea  RVUs  are  not  used  kx  Medicare  payment 
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cptv 

HCPCS» 


07996 
07997 
D7999 
06010 

D6oeo 

06030 
08040 
D80S0 
06060 
06070 
08060 
08080 
06210 
06220 
06660 
06670 
06680 
06680 
06691 
06692 
06999 
09110 
09210 

ogeii 

0S212 

weis 

09220 
09221 
09230 
09241 
09242 
09248 
09310 
09410 
09420 
09430 
09440 
09610 
09630 
09910 
09911 
09920 
09830 
09940 
09941 
D99S0 
09951 
09952 
09970 
09971 
09972 
09973 
09974 
09999 
Q0001 
Q0002 
G0004 
00005 
G0006 
Q0007 
G0006 
00009 
00010 
00015 
00016 
G002S 
00026 
O0027 
00030 
00030 
G0030 
00031 
00031 


MOO 


26 
TC 


26 


Status 


Osscnption 


Implant  mancfibte  for  augment 

Appfiance  removal 

Oral  surgery  procedure  

Limited  dental  tx  primary 

Limited  dental  tx  transition  

Limited  dental  tx  adolescent  ... 

Limited  dental  tx  adult 

Intercep  dental  tx  primary 

Intencep  dental  tx  transitn , 

Compre  dental  tx  transition 

Compre  dental  tx  adolescent  ... 

Corrpre  dental  tx  adult 

OrttxxJontic  rem  appliance  tx  .. 
Fixed  appliance  therapy  tiat)l  .. 

Preorttiodontic  tx  visit  

Periodic  orttKxlontc  tx  visit  

Orttwdontic  retention 

Orttxxlontic  treatment 

Repair  ortho  appliance 

Reptacement  retainer 

OrttxxJontic  procedure , 

Tx  dental  pain  mirxx  proc  

Dent  anesthesia  w/o  surgery  ... 

Regional  block  anesthesia  

Thgeminal  block  anesttiesia 

Local  anesthesia  

General  anesttiesia  ...._. 

General  anesttiesia  ea  ad  15m 

Analgesia 

Intraverxxis  sedatioo 

IV  sedation  ea  ad  30  m 

Sedatkxi  (non-iv)  

Dental  consultation 

Dental  house  call 

Hospital  can  , 

Office  visit  during  hours  

Office  visit  after  hours  

Dent  ttierapeutk:  drug  inject 

Other  drugs/medttaments  

Dent  appi  desensitizing  med  ... 

AppI  desensitizing  resin  

Bettavior  management  

Treatment  of  complk:ations 

Dental  occlusal  guard 

Fabrication  athletic  guard , 

Occlusion  analysis 

Limited  occlusal  adjustment  .... 
Complete  occlusal  adjustment 

Enamel  microabrasion 

Odontoplasty  1-2  teeth  

Extml  bleaching  per  arch  

Extml  bleaching  per  tooth  

Intml  bleaching  per  tooth  

Adjunctive  procedure 

Drawing  blood  for  specinien  ... 

Temporary  urinary  cattieter 

ECO  transm  phys  review  &  int 

ECO  24  hour  recording  

EGG  transmission  &  analysis  .. 

ECO  phy  review  &  interpret  

Admin  influenza  virus  vac  

Adrmn  pr>eumococcal  vacdrie  . 

Admin  hepatitis  b  vaccine  

Post  symptom  ECO  tracing 

Post  symptom  EGG  md  review 

Collagen  skin  test  kit  

Fecal  leukocyte  examination  ... 

Semen  analysis 

PET  imaging  prev  PET  single  . 
PET  imaging  prev  PET  single  . 
PET  imaging  prev  PET  single  . 
PET  imaging  prev  PET  multple 
PET  imaging  prev  PET  multple 


Ptiysician 

work 

RVUs» 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.50 
0.52 
0.00 
0.00 
0.52 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.50 
0.00 
000 
187 


Fully  im- 
plement- 
ed norv 
facUrty  PE 
RVUs 


0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0,00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.32 
7.10 
1.18 
5.71 
0.21 
0.00 
0.00 
0.00 
5.71 
0.00 
0.00 
0.00 
0.00 
0.00 
0.52 
0.00 
0.00 
0.70 


FuHy im- 
plernent- 
ed  facility 
PE  RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.17 
NA 
NA 
NA 
0.21 
0.00 
0.00 
0.00 
NA 
0.00 
0.00 
0.00 
0.00 
0.00 
0.52 
0.00 
0.00 
0.70 


Mal- 

practKa 

RVUs 


'  CPT  codes  and  descnplions  only  are  copyright  2001  Amancan  Medkal  Association  All  Rights  Rasaned.  Afiplicable  FARS/DFARS  Apply. 
'Copyright  1994  Amancan  Dental  Association  Ail  nghts  reserved 
^*4ndicaMs  RVUs  are  not  used  lor  Medicare  payment. 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.03 
0.45 
0.07 
0.36 
0.02 
0.00 
0.00 
0.00 
0.36 
0.00 
0.00 
0.00 
0.00 
0.00 
0.04 
0.00 
0.00 
0.06 


Fully  im- 
plernent- 
ed  non- 
facility 
total 


000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.eo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
3.85 
8.07 
1.25 
6.07 
0.75 
0.00 
0.00 
0.00 
6.07 
0.00 
0.00 
0.00 
0.00 
0.00 
2.06 
0.00 
0.00 
2.63 


Fully  im- 
plement- 
ed facility 
total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00' 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.70 
NA 
NA 
NA 
0.75 
0.00 
0.00 
0.00 
NA 
0.00 
000 
0.00 
0.00 
0.00 
2.06 
0.00 
0.00 
2.63 


Otobal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 
XXX 
XXX 
YYY 
YYY 
XXX 
YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


CPTV 
HCPCS2 


MOD 


O0031 

G0032 

G0032 

O0032 

O0033 

O0033 

00033 

00034 

O0034 

O0034 

00035 

00035 

O0035 

O0036 

O0036 

O0036 

O0037 

00037 

G0037 

G0038 

O0038 

O0038 

O0039 

00039 

00039 

O0040 

00040 

O0040 

G0041 

00041 

O0O41 

O0042 

O0042 

00042 

00043 

00043 

O0043 

O0044 

O0O44 

G0044 

O0045 

O0045 

O0045 

00046 

00046 

00046 

O0047 

O0047 

G0047 

O0050 

00101 

O0102 

O0103 

00104 

G0105 

G0106 

00106 

00106 

001 07 

Goioe 

G0109 
G0110 
G0111 
G0112 
G0113 
00114 
G0115 
G0116 
G0117 
G0118 
G0120 
G0120 
G0120 


Status 


TC 

C 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

r. 

26 

A 

TC 

c 

r, 

26 

A 

TC 

c 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

A 

A 

A 

X 

A 

A 

A 

26 

A 

TC 

A 

X 

A 

A 

R 

R 

R 

R 

R 

R 

R 

T 

T 

A 

26 

A 

TC 

A 

Descriptkxi 


PET  imaging  prev  PET  multple 

PET  foltow  SPECT  78464  sing!  .... 
PET  foltow  SPECT  78464  stngi  .... 
PET  follow  SPECT  78464  singi  .... 

PET  foltow  SPECT  78464  mult  

PET  foltow  SPECT  78464  mult 

PET  foltow  SPECT  78464  mult 

PET  foltow  SPECT  76865  singI  .... 
PET  foltow  SPECT  76865  singI  .... 
PET  foltow  SPECT  76865  singI  .... 

PET  foltow  SPECT  78465  mult  

PET  foltow  SPECT  78465  mult 

PET  foltow  SPECT  78465  mult 

PET  foltow  comry  angto  sing  

PET  folk}w  comry  angto  sing  

PET  folkjw  comry  angto  sing  

PET  foltow  comry  angto  mult  

PET  foltow  comry  angto  mult  

PET  foltow  comry  angto  mult  

PET  foltow  myocard  pert  sing  

PET  foltow  myocard  perl  sing  

PET  foltow  myocard  pert  sing  

PET  foltow  myocard  pert  mult 

PET  follow  myocard  pert  mult 

PET  foltow  myocard  pert  mult 

PET  follow  stress  echo  singI 

PET  foltow  stress  echo  singI 

PET  foltow  stress  ectio  singI 

PET  foltow  stress  echo  mult  

PET  foltow  stress  octw  mult  

PET  foltow  stress  ecfw  mult  

PET  foltow  ventrjcutogm  sing  

PET  foltow  venthcutogm  sing 

PET  foltow  ventriculogm  sing 

PET  foltow  venthcutogm  mult 

PET  foltow  venthcutogm  mult 

PET  foltow  ventriculogm  mult 

PET  foltowing  rest  ECO  singI 

PET  foltowing  rest  ECO  singI 

PET  foltowing  rest  ECO  singI 

PET  foltowng  rest  EGG  mult  

PET  following  rest  EGG  mult  

PET  lolkjwing  rest  ECO  mult  

PET  foltow  stress  ECO  singI 

PET  follow  stress  ECO  singI  

PET  foltow  stress  EGG  singI  

PET  foltow  stress  EGG  mult  

PET  foltow  stress  ECO  mult  

PET  foltow  stress  ECO  mult  

Residual  urine  by  ultrasound  

CA  screen:  pelvto/breast  exam  .... 

Prostate  ca  screening;  dre  

Psa.  total  screening 

CA  screen;  flexi  sigmoidscape 

Colorectal  scm;  hi  risk  ind 

Colon  CA  screen;  barium  enema  . 
Colon  CA  screen:  barium  enema  . 
Colon  CA  screen:  barium  enema  . 

CA  screen:  fecal  blood  test 

Diab  manage  tm  per  indiv 

Diab  manage  tm  ind/group  

Nett  pulm-retiab  educ;  ind 

Nett  pulm-ret>ab  educ;  group  

Nett;  nutrition  guid,  initial 

Uett:  nutritton  guKJ,  subseqnt 

Nett:  psychosocial  consult 

Nett;  psychological  testing  

Natt  psychosocial  counsel 

Glaucoma  scm  hgh  risk  direc  

Glauconva  scm  hgh  nsk  direc  

Colon  ca  scm;  barium  enema 

Colon  ca  scm;  barium  enema 

Coton  ca  scm;  barium  enema 


Ptiysician 

work 

RVUs  3 


Fully  im- 
pletnent- 
ed  non- 
facility  PE 
RVUs 


0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0.00 

0.00 

1,50 

0.00 

0.00 

1.87 

0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0,00 

0,00 

1.50 

0.00 

0.00 

1.87 

0.00 

0.00 

1.50 

0.00 

000 

1.87 

0.00 

0.00 

0.45 

0.17 

0.00 

096 

3.70 

0.99 

0.99 

0.00 

000 

0.00 

0.00 

0.90 

0.27 

1.72 

1.29 

1.20 

1.20 

1  11 

0.45 

0,17 

0.99 

0.99 

0.00 


Fully  im- 
plefnent- 
ed  facility 
PE  RVUs 


0.00 

0.00 

0.52 

0.00 

0.00 

0.70 

0.00 

0.00 

052 

0,00 

0,00 

0,70 

0.00 

d.OO 

0.52 

0,00 

000 

0,70 

0,00 

0,00 

052 

0,00 

0,00 

0,70 

0,00 

0,00 

0,52 

0.00 

0,00 

0,70 

0,00 

0,00 

0,52 

0,00 

0,00 

0.70 

000 

0.00 

0,52 

0,00 

0,00 

070 

000 

0,00 

0.52 

000 

0.00 

070 

0,00 

0,81 

052 

0.38 

0.00 

1.92 

8.79 

2,47 

035 

2,12 

000 

1.64 

0.96 

0.67 

0.29 

1.24 

0.97 

0.49 

0.57 

0.66 

0.97 

0.84 

2.47 

0.35 

2.12 


Mal- 
practice 
RVUs 


0.00 

0.00 

0,52 

000 

0,00 

070 

000 

0,00 

0,52 

000 

000 

0,70 

000 

0,00 

052 

000 

000 

070 

0.00 

0.00 

0.52 

0.00 

0.00 

0.70 

0.00 

0.00 

052 

0.00 

000 

0,70 

0,00 

0,00 

0,52 

0,00 

0.00 

070 

0,00 

000 

052 

0,00 

0.00 

070 

0.00 

0.00 

052 

000 

0.00 

0,70 

0.00 

NA 
018 
006 
000 
0,53 
1.77 

NA 
0,35 

NA 
0.00 

NA 

NA 
0,36 
0,11 
069 
0,51 
0,48 
0,48 
0,44 
0.22 
0,06 

NA 
0,35 

NA 


'  CPT  «)d«»  and  de«ip6or<»  only  are  oopyrisfil  2001  Ameilc*!  Medic*  A»Mcirton,  Al  Rights 
'CopyiigM  1994  Anwricwt  Denial  Aswdtfon,  All  rights  ratarved, 
i-flndtoalM  RVU*  are  not  uMd  lor  Madcara  paymenL 


Fully  im- 
plement- 
ed non- 
facility 
total 


0,00 

0,00 

0,05 

0,00 

000 

0,06 

0.00 

0.00 

0,05 

0,00 

0,00 

0,06 

0.00 

0.00 

0.04 

0,00 

000 

0,06 

0.00 

000 

0.04 

0.00 

000 

007 

0,00 

0.00 

004 

0,00 

0,00 

0.05 

0,00 

0,00 

004 

0,00 

0,00 

006 

0,00 

0,00 

0,04 

000 

0,00 

0,06 

0,00 

0,00 

004 

000 

000 

0.06 

000 

004 

001 

001 

000 

005 

0.20 

0.15 

0,04 

Oil 

0.00 

0.01 

0.01 

0.03 

001 

005 

0.04 

0,03 

0,04 

0,04 

0,02 

0,01 

0,15 

0,04 

Oil 


Fully  im- 
plement- 
ed facility 
toUl 


000 
000 
2  07 
000 
000 
263 
0.00 
0,00 
207 
000 
000 
263 
000 
000 
206 
000 
000 
263 
000 
000 
206 
000 
000 
264 
000 
000 
206 
000 
000 
262 
000 
000 
2  06 

aoo 

000 
2,63 
000 
000 
206 
0,00 
000 
2,63 
000 
000 
206 
000 
000 
263 
000 
085 
096 
0.56 
000 
293 
1269 
361 
1  38 
223 
000 
1.65 
097 
160 
0,57 
3,01 
230 
1  72 
1,81 
1  84 
1.44 
102 
361 
136 
223 


000 
000 
207 
000 
000 
2,63 
000 
000 
207 
000 
000 
263 
000 
000 
206 
000 
000 
2  63 
000 
0  00 
206 
000 
000 
2  64 
000 
000 
206 
000 
000 
2  62 

om 

000 
206 
000 
000 
263 
000 
000 
206 
000 
000 
263 
0.00 
000 
2  06 
000 
000 
263 
0,00 

NA 
064 
0,24 
000 
1.54 
567 

NA 
1.38 

NA 
000 

NA 

NA 
1,29 
039 
246 
1,84 
1,71 
172 
1,58 
0,68 
0,26 

NA 
1,38 

NA 


Gtobal 
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XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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CPTV 
HCPCS2 


MOD       Status 


G0121 
001 22 
G0122 
G0122 
G0123 
G0124 
00125 
00125 
00125 
00126 
00126 
00126 
00127 
00128 
00130 
00130 
001 30 
00131 
00131 
00131 
00132 
00132 
00132 
00141 
00143 
001 44 
00145 
001 47 
00148 
00163 
00163 
00163 
00164 
00164 
00164 
00165 
00165 
00165 
00166 
00167 
00168 
00173 
O0174 
001 75 
00176 
00177 
00178 
00179 
001 80 
00181 
00182 
00184 
00185 
00186 
00187 
00188 
00188 
00188 
00190 
00191 
00192 
00193 
00194 
00195 
00196 
00197 
00196 
00199 
O0200 
00201 
00202 
00202 
00202 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


Description 


Colon  ca  scm  not  hi  rsk  Ind  

Cokxi  ca  scm;  barium  enema 

Cokxi  ca  scm;  barium  enema 

Colon  ca  scm;  barium  enema 

Screen  cervA/ag  thin  layer  

Screen  c/v  thin  layer  by  MD 

PET  Img  WhBD  sgl  pulm  ring  

PET  Img  WhBD  sgl  pulm  ring  

PET  Img  WhBD  sgl  pulm  ring  

Lung  Image  (PET)  staging  

Lung  Image  (PET)  staging  

Lung  image  (PET)  staging  

Trim  nail(s)  

CORF  skilled  nursing  service 

Single  energy  x-ray  study  

Single  energy  x-ray  study  

Single  energy  x-ray  study  

CT  scan,  bone  density  study  

CT  scan,  bone  density  study  

CT  scan,  bone  density  study  

CT  scan,  bone  density  study  

CT  scan,  bone  density  study  

CT  scan.  tx>ne  density  study  

Sct  c/v  cyto,  autosys  and  md 

Scr  c/v  cyto.  Ihinlayer.rescr  

Scr  c/v  cyto.  Ihinlayer.rescr 

Scr  c/v  cyto.  ihinlayer.rescr 

Sct  cA^  cyto.  automated  sys 

Sct  c/v  cyto,  autosys.  rescr 

Pet  for  rec  of  colorectal  ca  

Pet  for  rec  of  colorectal  ca 

Pet  for  rec  of  colorectal  ca 

Pet  for  lymphoma  staging  

Pet  for  lymphoma  staging  

Pet  for  lymphoma  staging  

Pet,  rec  of  melar>oma/met  ca 

Pet.  rec  of  melanoma/met  ca 

Pet,  rec  of  melanoma/met  ca 

Extml  counterpulse,  per  tx  

Hyperbaric  oz  be  no  rrxj  reqrd  

Wound  closure  by  adfiesive  

Stereo  radasurgery,  complete 

Intensitymodulatedradiatlon 

OPPS  Service,  sched  team  cofrf  .. 

OPPS/PHP;  activity  therapy 

OPPS/PHP;  tram  &  educ  serv  

Interfsitymodulatedradiation 

MD  recertifcatKjn  HHA  PT  

MD  certification  HHA  patient 

Home  health  care  supervision  

Hospice  care  supervision  

Ocular  photdynamicTx  Znd  eye  .... 

Transpuppillary  thermotx  

Dstry  eye  lesn.  fdr  vssi  tech 

Ostry  mclr  drusen.  photocoag  

Xray  Iwr  extrmty-full  Ingth 

Xray  Iwr  extrmty-full  Ingth 

Xray  twT  extrmty-full  Ingth 

Immunization  administration 

Immunization  admin,  each  add,.... 

Immunization  oral/intranasal  

Endoscopicstudyswallowfunctn  

Sersorytestingendoscopicstud 

ChricalevalswallowingfunCT  

Eval  of  swallowing  with  radio  opa  . 
Eval  of  pt  tor  prescip  speech  devi 
Patient  adapation  &  tram  for  spe  .. 
Reevaluation  of  patient  uses  pec  .. 
Eval  of  patient  prescip  of  voice  p  . 
Modi  for  training  m  use  voice  pro 
Screening  mammographydigrtal  .. 
Screening  ntammographydigital  . .. 
>  Screening  mamnx)graphydigital  .... 


Physician 

work 

RVUs  3 


3.70 
•fO.99 
+0.99 
+0.00 
0.00 
0.42 
1.50 
150 
0.00 
000 
0.00 
0.00 
0.17 
0.08 
0.22 
022 
0.00 
025 
0.25 
0.00 
0.22 
0.22 
0.00 
0.42 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.07 
0.00 
0.45 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
045 
0.67 
1.73 
1.73 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
150 
1.50 
135 
099 
101 
1.35 
0.99 
0.70 
0.70 
0.00 


FuHy  Im- 
plement- 
ed non-- 
facility  PE 
RVUs 


8.79 
2.52 
0.40 
2.12 
0.00 
0.19 

56.10 
0.52 

55.58 
0.00 
0.00 
0.00 
0.26 
0.03 
0.90 
0.11 
0.79 
3.18 
0.13 
3.05 
0.90 
0.11 
079 
019 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
4.17 
0.00 
2.33 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
1.21 
1.29 
1.57 
1.97 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
1.95 
1.95 
2.11 
1.14 
1.92 
2.11 
1.14 
2.70 
0.28 
2.42 


FuMy  inv 
plement- 
ed  facility 
PE  RVUs 


1.77 

NA 

0.40 

NA 

0.00 

0.19 

NA 

052 

NA 

NA 

0.00 

NA 

0.07 

0.03 

NA 

0.11 

NA 

NA 

0.13 

NA 

NA 

0.11 

NA 

0.19 

0.00 

0.00 

000 

0.00 

0.00 

NA 

000 

NA 

NA 

0.00 

NA 

NA 

0.00 

NA 

0.03 

0.00 

0.19 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.76 

0.76 

0.75 

0.58 

0.56 

0.75 

0.56 

NA 

0.28 

NA 


Mal- 
practice 
RVUs 


'  CPT  codas  and  dwcnp<ions  only  are  copynght  2001  Amancan  Medical  Association  All  Rights  Resaned.  Applicable  FARS/DFARS  Apply. 
'Copynght  1 994  Amencan  Dental  Assocvabon  All  rights  reserved 
'♦IndicMai  RVUs  are  not  used  tor  Medcare  payment 


0.20 
0.15 
0.04 
0.11 
0.00 
0.01 
2.00 
0.05 
195 
0.00 
0.00 
0.00 
0.01 
0.01 
0.05 
0.01 
0.04 
0.14 
0.01 
0.13 
0.05 
0.01 
0.04 
0.01 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.02 
0.06 
0.06 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.07 
0.07 
0.04 
0.03 
0.03 
0.04 
0.03 
009 
0.03 
0.06 


Fully  im- 
plement- 
ed non- 
facility 
total 


12.69 
3.66 
1.43 
2.23 
0.00 
0.62 

59.60 
2.07 

57.53 
0.00 
0.00 
•  0.00 
0.44 
0.12 
1.17 
0.34 
0.83 
3.57 
0.39 
3.18 
1.17 
0.34 
0.83 
0.62 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
4.25 
0.00 
2.79 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
1.67 
1.98 
3.36 
3.76 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
352 
3.52 
3.50 
2.16 
296 
3.50 
2.16 
349 
1.01 
2.48 


Fully  im- 
plement- 
ed facility 
total 


5.67 

NA 

1.43 

NA 

0.00 

0.62 

NA 

2.07 

NA 

NA 

0.00 

NA 

0.25 

0.12 

NA 

0.34 

NA 

NA 

0.39 

NA 

NA 

0.34 

NA 

062 

0.00 

0.00 

0.00 

0.00 

0.00 

NA 

0.00 

NA 

NA 

0.00 

NA 

NA 

0.00 

NA 

0.11 

0.00 

0.65 

0.00 

000 

0.00 

000 

000 

0.00 

NA 

NA 

NA 

NA 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

233 

233 

2.14 

1.60 

1.60 

214 

1.60 

NA 

1.01 

NA 
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CPTV 
HCPCS* 


000 
XXX 
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XXX 

zzz 

YYY 
YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


MOO 


G0203 
O0204 
O0204 
O0204 
00205 
00205 
G0205 
O0206 
00206 
00206 
G0207 
G0207 
O0207 
G0210 
G0210 

ooeio 

0021 1 

G0211 

00211 

O0212 

O0212 

00212 

O0213 

O0213 

O0213 

00214 

00214 

00214 

G0215 

O0215 

00215 

00216 

00216 

00216 

00217 

00217 

00217 

00218 

00218 

00218 

O0219 

00219 

00219 

O0220 

O0220 

O0220 

O0221 

00221 

00221 

00222 

00222 

00222 

00223 

00223 

00223 

00224 

G0224 

O0224 

00225 

00225 

00225 

00226 

00226 

O0226 

00227 

00227 

00227 

00228 

00228 

G0228 

00229 

00229 

00229 


Status 


n 

A 

26 

A 

TC 

A 

n 

26 

0 

TC 

D 

A 

26 

A 

TC 

A 

n 

26 

D 

TC 

D 

c 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

0 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

r. 

26 

A 

TC 

C 

N 

26 

N 

TC 

N 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

0 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

c 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

C 

26 

A 

TC 

C 

DesCTipiion 


Screen  man¥nogiaphylilmd^)ital  .. 
Oiagrwstic  mammographyctgital  .. 
Diagnostic  mammographycfigilal  .. 
Diagnostic  manmographydigital  .. 
Diagnostic  mammographyfilmpro  . 
DiagrKMtic  mammogiaphyfllmpro  . 
Diagnostic  mammographyMmpro  . 
Diagnostic  rHaiiimogiaphydigital  .. 
Diagnostic  mammographydigitai  .. 
Diagnosfc  manwnographyttgllal  .. 

Diagnostic  mammography  liim 

Diagnostic  mammography  Mm 

Diagnostic  nwmmography  Hm  .... 
PET  img  WhBD  ring  dxlung  ca  ... 
PET  Img  WhBO  ring  (Mung  ca  ... 
PET  Img  WhBD  ring  dxlung  ca  ... 

PET  Img  \Wh80  ling  init  lung 

PET  kng  MhBO  ring  Ml  lung 

PET  img  WhBD  ring  Mt  lung  

PET  img  WhBD  ting  rastag  hjn  ... 
PET  img  WhBD  ring  rastag  lun  ... 
PET  img  WhBO  ring  restag  lun  ... 
PET  img  WhBD  ring  dx  ooiorac  .. 
PET  img  WhBD  ring  dx  cotorac  .. 
PET  img  WhBD  ring  dx  colorsc  .. 

PET  img  WhBD  rirsg  ind  coirs  

PET  img  WhBD  ring  irut  coirs 

PET  img  WhBD  ring  init  coke 

PET  img  WhBD  restag  col  

PET  img  WhBD  rsstag  ool  

PET  img  WhBD  restag  col  

PET  img  WhBD  nng  dx  meianom 
PET  img  WhBD  rir>g  dx  meianom 
PET  img  WhBD  ring  dx  meianom 
PET  img  WhBD  ring  inrt  meian  ... 
PET  img  WhBD  nng  init  melan  ... 
PET  img  WhBD  ring  init  melan  ... 
PiET  img  WhBD  riT>g  restag  mal  .. 
PET  inf»g  WhBD  nng  restag  mel  .. 
PET  img  WhBD  ring  restag  mel  .. 
PET  img  WhBD  ring  noncov  ind  . 
PET  img  WhBD  ring  noncov  mi  . 
PET  img  WhBD  rir>g  noncov  ind  . 
PET  img  WhBD  rirtg  dx  lymphom 
PET  img  WhBD  nng  dx  lymphom 
PET  img  WhBD  nng  dx  lymphom 
PET  img  WhBD  ring  Init  lyrriph  ... 
PET  img  WhBD  ring  init  lymph  ... 
PET  img  WhBD  ring  Inrt  lymf)h  ... 
PET  img  WhBD  nng  resta  lymp  .. 
PET  irT>g  WhBD  ring  resta  lymp  .. 
PET  img  WhBD  ring  resta  lymp  . 
PET  img  WhBD  reg  ring  dx  hea 
PET  Img  WhBD  reg  ring  dx  hea 
PET  img  WhBD  reg  ring  dx  hea 
PET  img  WhBD  reg  ring  irti  hea 
PET  img  WhBD  reg  nng  ini  hea 
PET  img  WhBD  reg  ring  ini  hea 
PET  img  WhBD  ring  restag  hea 
PET  img  WhBD  ring  restag  hea 
PET  img  WhBD  ting  restag  hea 

PET  img  WhBD  dx  esophag  

PET  img  WhBD  dx  esophag  

PET  Img  WhBD  dx  esophag  

PET  img  Wt>BD  mi  esopha  

PET  Img  WhBD  mi  esopha  

PET  img  WltBD  mi  esopha  

PET  img  WhBD  ring  restg  esop  . 
PET  img  WhBD  ring  restg  esop  . 
PET  img  WhBD  ring  restg  esop  . 

PET  img  metabolic  brain  ring 

PET  Img  metabolic  brain  ring 

PET  img  melatxitic  bram  nng 


Ptiysician 

wortt 

RVUs> 


FuMy im- 


sd  non- 

fadWyPE 

RVUs 


0.00 

0.87 

0.87 

0.00 

0.00 

0.00 

0.00 

0.70 

0.70 

0.00 

0.00 

000 

0.00 

0.00 

1.50 

0.00 

0.00 

ISO 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

1^1.50 

flSO 

000 

000 

1.50 

0.00 

0.00 

1.50 

0.00 

000 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

000 

1.50 

0.00 

0.00 

ISO 

0.00 

0.00 

1.50 

0.00 


Fulyim- 
plomont- 
ed  facility 
PERVUs 


0.00 
2.73 
0.36 
2.38 
0.00 
000 
0.00 
220 
0.28 
1.92 
0.00 
0.00 
0.00 
000 
0.60 
0.00 
0.00 
0.60 
000 
0.00 
060 
000 
000 
060 
0.00 
0.00 
0.60 
0.00 
0.00 
0.60 
000 
000 
0.60 
0.00 
0.00 
0.60 
0.00 
0.00 
0.60 
0.00 

o.eo 
o.eo 

0.00 
000 
060 
0.00 
0.00 
0.60 
0.00 
0.00 
0.60 
0.00 
0.00 
080 
0.00 
0.00 
0.60 
0.00 
0.00 
060 
000 
0.00 
060 
0.00 
0.00 
0.80 
0.00 
0.00 
060 
0.00 
0.00 
0.60 
000 


practice 
RVUs 


0.00 

NA 
0.36 

NA 
0.00 
0.00 
0.00 

NA 
0.28 

NA 
0.00 
0.00 
0.00 
0.00 
060 
000 
000 
0.60 
000 
000 
060 
000 
000 
060 
0.00 
0.00 
0.60 
0.00 
0.00 
0.60 
0.00 
0.00 
060 
0.00 
0.00 
0.60 
000 
000 
0.60 
0.00 

O.eo 

060 
0.00 
0.00 
0.60 
0.00 
0.00 
0.60 
0.00 
000 
060 
000 
0.00 
060 
0.00 
000 
060 
0.00 
0.00 
060 
000 
000 
0.60 
0.00 
0.00 
0.60 
0.00 
000 
0.60 
000 
0.00 
060 
0.00 


1  CPT  codas  and  daeeripSana  only  ara  copyrigM  2001  Anwrican 
'CopyrigM  1994  Amaiican  Denial  Asaociatton.  Al  nghls  laaarvad 
*+lndicaiaa  RVUt  aia  not  used  tor  Madtow*  paymanL 


Madtoal  AaaooMian.  Al  Rqhtt  Rasan«d  Appacabia  FARS/DFARS  Apphr 


FuMy im- 


ed  r>on- 

lacility 

total 


0.00 
0.09 
0.03 
006 
0.00 
000 
0.00 
008 
003 
005 
0.00 
000 
0.00 
000 
0.04 
0.00 
0.00 
0.04 
0.00 
000 
0.04 
0.00 
000 
0.04 
000 
000 
004 
0.00 

ooo 

0.04 
000 
000 
004 
0.00 
000 
0.04 
000 
0.00 
0.04 
000 
0.04 
0.04 
000 
000 
004 
0.00 
000 
0.04 
000 
0.00 
0.04 
000 
000 
004 
000 
0.00 
004 
0.00 
000 
0.04 
0.00 
000 
004 
'OOO 
000 
0.04 
000 
000 
0.04 
0.00 
000 
0.04 
0.00 


Futy  im- 


edfaoMy 
total 


000 
369 
1.25 
244 

0.00 

000 

000 

296 

1.01 

1.97 

000 

0.00 

0.00 

000 

214 

0.00 

000 

214 

000 

000 

214 

0.00 

000 

214 

000 

0.00 

214 

000 

000 

214 

0.00 

000 

214 

000 

0.00 

214 

000 

000 

214 

000 

214 

2.14 

000 

000 

214 

000 

0.00 

214 

000 

000 

2.14 

000 

000 

214 

000 

000 

2.14 

000 

000 

214 

000 

000 

214 

000 

000 

214 

000 

0.00 

214 

000 

0.00 

214 

000 


000 
NA 
125 
NA 
000 
000 
000 
NA 
1.01 
NA 
000 
000 
000 
000 
214 
000 
000 
21< 
000 
000 
214 
000 
000 
214 
000 
000 
214 
000 
000 
214 
000 
000 
214 
000 
000 
214 
000 
000 
214 
0.00 
2.14 
214 
000 
000 
2.14 
000 
0.00 
214 
0.00 
000 
214 
000 
000 
214 
000 
000 
2.14 
000 
000 
214 
000 
000 
214 
000 
000 
214 
0.00 
000 
214 
000 
000 
2.14 
0.00 


Olobal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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CPTV 
HCPCS^ 


MOO 


Status 


Description 


Ptiysidan 

work 

RVUs  3 

FuByinfh 
plernent- 
ed  non- 
facility  PE 
RVUs 

FuHy im- 
ptefnent- 
ed  facility 
PERVUs 

Mal- 
practice 
RVUs 

FuHy  Im- 
plernent- 
ed  non- 
facility 
total 

Fully  im- 

plement- 

ed  facility 

total 

Global 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.60 

0.60 

0.04 

2.14 

2.14 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.60 

0.60 

0.04 

2.14 

2.14 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.60 

0.60 

0.04 

2.14 

2.14 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

000 

0.00 

XXX 

ISO 

0.60 

0.60 

0.04 

2.14 

2.14 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

1.50 

0.60 

0.60 

0.04 

2.14 

2.14 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.06 

0.31 

NA 

0.02 

0.39 

NA 

zzz 

0.06 

0.02 

0.02 

001 

0.09 

0.09 

zzz 

0.00 

0.29 

HA 

0.01 

0.30 

NA 

zzz 

0.00 

0.45 

NA 

0.02 

0.47 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

4.00 

1.60 

1.60 

0.14 

5.74 

5.74 

XXX 

2.00 

0.80 

o.ao 

0.07 

2.87 

2.«7 

zzz 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

aoo 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

.     0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

G0230 
G0230 

Goeao 
Goesi 

G0231 
G0231 
G0232 
G0232 
G0232 
G0233 
G0233 
G0233 
G0234 
G0e34 
G0e34 
60236 
G0236 
G0236 
G0237 
G0238 
G0230 
00840 
G0241 
G0242 
G0243 
G0244 
G9001 
G900Z 
Q9003 
G9004 
69005 
G9006 
G9007 
G900S 
G9009 
G9010 
G9011 
G9012 
G9016 
H0001 
H0002 
H0003 
H0004 
HOOOS 
H0006 
H0007 

Hoooe 

H0009 
H0010 
H0011 
H0012 
H0013 
H0014 
H0015 
H0016 
H0017 
H0018 
H0019 
H0020 
H0021 
H0022 
H00Z3 
H00e4 
H002S 

Hooee 

H0027 

Hooee 

H0029 
H0030 
H1000 
H1001 
H1002 
H1003 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


PET  myocard  viability  ring  

PET  myocard  viability  ring  

PET  rrtyocard  viability  ring  

PET  WhBD  cdofec;  gamma  cam  .... 
PET  \MiBD  cokKec;  gamma  cam  .... 
PET  WhBD  cokxec.  gamma  cam  .... 
PET  WfiBD  lymphoma,  gamma  cam 
PET  WhBD  lymphoma;  gamma  cam 
PET  WhBD  lymphoma;  gamma  cam 
PET  WhBD  melanoma;  gamma  cam 
PET  WhBD  melanoma;  gamma  cam 
PET  WhBD  melanoma;  gamma  cam 
PET  WhBD  pulm  nod;  gamma  cam  . 
PET  WhBD  pulm  nod;  gamma  cam  . 
PET  WhBD  pulm  nod.  gamnta  cam  . 

digital  film  convert  dlag  nu  

digital  film  convert  diag  ma  

digital  film  convert  diag  ma  

Therapeutic  procd  strg  endur 

Oth  resp  proc.  indiv  

0th  resp  jxoc,  group  

Critic  care  by  MD  transport 

Each  additional  30  minutes 

Multisource  photon  ster  plan  

MuMsour  photon  stero  treat  

Observ  care  by  facility  topi  

MCCO,  initial  rate  

MCCO,  mainter«nce  rate 

MCCO,  risk  adj  hi.  initial 

MCCO.  risk  adj  to.  initiaJ 

MCCO.  risk  adj.  maintenance  

MCCO,  Home  monitoring  

MCCO.  sch  team  conf 

MCCO.  phys  coor<are  ovrsght 

MCCO,  risk  adj,  level  3  

MCCO,  risk  adj,  level  4  

MCCO,  risk  adj,  level  5  

Ottier  Specified  Case  Mgmt 

Demo-smoking  cessation  coon  

Akxhol  and/or  drug  assess 

Ateohol  and/or  dmg  screenin  

Ak:ohol  and/or  drug  screenin  

Afcohol  and/or  drug  services 

Atoohol  and/or  drug  services 

Alcohol  and/or  drug  services 

Ateohol  and/or  drug  services 

Ateohol  and/or  drug  services 

Alcohol  and/or  drug  services 

Ateohol  and/or  drug  services 

Ateohol  and/or  drug  services 

Atoohol  and/or  drug  services 

Ak:ohol  and/or  doig  services 

Alcot>ol  and/or  drug  services 

Atoohol  arKVor  drug  services 

Akrohol  and/or  drug  services 

Alcohol  and/or  drug  services 

Alcohol  and/or  drug  services 

Alcohol  and/or  drug  services 

Ak^ohol  and/or  drug  services 

Ak»ho(  and/or  drug  training  

Afcohol  and/Of  drug  interven  

Atoohol  and/or  drug  outreach  

Atoohol  and/of  drug  preventi  

Ak»ho(  a?id/or  drug  preventi  

Ateofx)!  and/or  drug  preventi  

Ateohibl  and/or  dmg  preventi  

Akx>hol  and/or  drug  preventi  

Atoohol  and/Of  drug  preventi  

Alcofx)!  ar>d/or  drug  hotline  

Prenatal  care  atnsk  assessm  

Antepartum  managerrient 

Care  coordination  prenatal 

Prenatal  at  risk  education  


'  CPT  codas  and  descnptons  only  ar*  copyngw  2001  Amehcan  Medical  Association  All  Rights  Resennd.  Applicable  FARS/DFARS  Appiy. 
'  Copyright  1 994  Amencan  Dental  Association  All  rights  reserved. 
^  -rlndKaias  RVUs  are  not  used  tor  (Medicare  payinent 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Oescription 


Physician 

wor1( 

RVUs  3 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


Fully  inv 
plement- 
ed  facility 
PE  RVUs 


f- 


Mal- 
practice 
RVUs 


Fully  im- 
pternent- 
ed  r>on- 

facility 

total 


Fully  im- 
plement- 
ed facility 
loui 


Gtobal 


HI  004 

H1005 

J0120 

J0130 

J0150 

J0151 

J0170 

J0190 

J0200 

J0205 

J0207 

J0210 

J0256 

J0270 

J0275 

J0280 

J0282 

J0285 

J0286 

J0290 

J0295 

J0300 

J0330 

J0340 

J0350 

J0360 

J0380 

J0390 

J0395 

J0400 

J0456 

J0460 

J0470 

J0475 

J0476 

J0500 

J0510 

J0515 

J0520 

J0530 

J0540 

J0550 

J0560 

J0570 

J0S80 

J0585 

J0587 

J0590 

J0600 

J0610 

J0620 

J0630 

J0635 

J0640 

J0670 

J0690 

J0692 

J0694 

J0695 

J069o 

J0697 

J0698 

J0702 

J0704 

J0706 

J0710 

J0713 

J0715 

J0720 

J0725 

J0730 

J0735 

J0740 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

0 

E 

E 

E 

E 

E 

0 

E 

E 

E 

E 

E 

E 

0 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

0 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

D 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

0 

E 

E 


Follow  up  home  visit/prental  

Prenatal  care  enhanced  srv  pk 

Tetracyclin  injection  

Abdxlmab  injection 

Injection  adenosine  6  MG  

Adenosine  Injection  

Adrenalin  epinephrin  inject 

Inj  biperiden  lactates  mg 

Alatroftoxacin  mesylate  -.. 

Alglucerase  injection 

Amifostine  

Methyklopate  hd  injection  

Alpha  1  proteinase  inhlt>itor  

Alprostadll  for  injection  

AlprostadM  urethral  suppos 

Aminophyllin  250  MG  inj  

Amiodarone  HO  

AmptHJtericiri  B 

Amphotericin  B  lipid  comptax 

Ampidllin  500  MG  inj  

Ampidllin  sodium  per  1 .5  gm 

Amobarbital  125  MG  inj  

Succinycholine  chtoride  inj 

Nandrolon  phenpropionate  inj  

Injection  anistreplase  30  u  

Hydralazine  hd  injection  ..._ 

Inj  metaraminol  bitartrate  

Chk>roquine  ir^ection  _ 

ArtHitamlne  HCI  injectkx> 

Inj  trimethaphan  camsylata  

Azithromycin  

Atropine  sulfate  injection  

Dimecaprol  injection  

Bactofen  10  MG  injectton 

Bactofen  intrathecal  trial 

Oicyctomine  injection  

Benzqulnamide  injection  

Inj  t)enztropine  mesylate  

Bethanechol  chksride  inject  

Penkdllin  g  benzathine  inj 

PenKillln  g  benzathine  inj 

Penicillin  g  tienzathine  inj 

PenidHin  g  benzathine  inj 

Penidllin  g  benzathine  Irij 

Penk:illin  g  benzathine  inj 

Botulinum  toxin  a  per  unit  

Botulinum  toxin  type  B  

Ethylnorepinephrine  hd  inj  

Edetate  calcium  disodium  inj  

Cateium  gluconate  injection  

Catoium  glycer  &  lact/10  ML  

Catoitonin  salmon  injection 

Calcitriol  injectkxi  

Leucovorin  cak:ium  injection  

Inj  mepivacaine  HCL/10  ml  

Cefazolin  sodium  Injection  

Cefepime  HCI  tor  Injection  

Cefoxitin  sodium  injection  

Cefonocid  sodium  injectton  

Ceftriaxone  sodium  injection  

Sterile  cefuroxime  injectton  

Cefotaxime  sodium  injectkxi  

Betamethasone  acet&sod  phosp 
Betamethasone  sod  phosp/4  MG 

Caffeine  citrate  injection  

Ceptiapirin  sodium  injection  

Inj  ceftazklime  per  500  mg 

Ceftizoxime  sodium/500  MG  

Chkxamphenkxil  sodium  injec  .... 
Chononic  gonadotropin/1  OOOu  .... 

Chtorpheniramin  maleate  Inj  

Ckxiktine  hydrochkxide 

i  Cidofovir  Injection  


0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

0.00 

aoo 

000 
000 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 


0.00 

0.00 
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-CPTV 
HCPCS2 


J0743 
J0744 
X745 
J0760 
J0770 
J0780 

joeoo 

joeio 

J0835 

J0850 

joess 

J0900 
Jb94S 

J0970 
J1000 
J1020 
J1030 
J1040 
J10S0 
J10S5 
J10S6 

jioeo 

J1070 
J1080 
J1090 
J1095 
J1100 
J1110 
J1120 

jiieo 

J1165 
J1170 
J1180 
J1190 
J1200 
J1205 
J1212 
J1230 
J1240 
J1245 
J12S0 
J1260 
J1270 
J1320 
J132S 
JT327 
J1330 
J1362 
J1364 
J1380 
J1390 
J1410 
J1436 
J1436 
J1438 
J1440 
J1441 
J1450 
J1452 
J14SS 
J14e0 
J1470 
J1480 
J1490 
J1500 
J1S10 
J1S20 

jisao 

J1540 
J1550 
J1560 
J1561 
J1563 


MOO 


Status 


Description 


Ciiastatin  sodium  injection 

Ciprofloxacin  Iv  

Inj  codeine  phosptiate/30  MG  ... 

Cotehiane  injection 

Colistinnet^ate  sodium  inj  

Prochlofperazine  injection 

Corticotropin  injection  

Cortisone  injection  

Inj  oosyntropin  per  0.25  MG 

Cytomegalovirus  imm  IV  /Vial  .... 

Deferoxamine  mesylate  inj 

Testosterone  enanttiate  inj 

Brompheniramine  maleate  inj  ... 

Estradiol  valerate  injection  

Depo-estradiol  cypionate  inj 

Methylprednlsotone  20  MG  inj  .. 
Methylprednisolor>e  40  MG  inj  .. 
Methylprednisok>ne  80  MG  inj  .. 

Medroxyprogesterone  inj  

Medroxyprogester  acetate  inj  .... 
MA/EC  contraceptive  injection  .. 
Testosterone  cypionate  1  ML  .... 
Testosterone  cypionate  1 00  MC 
Testosterone  cypionate  200  MG 
Testosterone  cypionate  50  MG  . 

Inj  dexamethasone  acetate  

Dexamett^asone  sodium  phos  ... 
Inj  dihydroergotamine  mesytt  .... 
Acetazolamid  sodium  injection  .. 

Digoxin  injection  

Phenytoin  sodium  injection  

Hydromorptione  injection  

Dyphylline  injection 

Dexrazoxane  HCI  injection  

Diphenhydramine  hcl  injection  .. 

Chlorothietzide  sodium  inj  

Dimethyl  sulfoxide  50%  50  ML  . 

Methadone  Injection  

Dimenhydrinale  injection  

Dipyridamole  injection  

Inj  dotxjtamine  HCL/250  mg  

Dolasetron  mesylate 

Injection,  doxercalaferol 

Amitriptyline  Injection 

Epoprostenol  Injection  

Eptifibatide  injection  

Ergonovine  maleate  injection  .... 
Erythromycin  glucep/250  MG  .... 
Erythro  lactoblonate/500  MG  .... 

Estradiol  valerate  10  MG  inj 

Estradiol  valerate  20  MG  inj 

Inj  estrogen  conjugate  25  MG  ... 

Injection  estrone  per  1  MG  

Etidronate  disodium  inj 

Etanercept  injection 

Filgrastim  300  meg  injection  

Filgrastim  480  meg  injection  

Fluconazole  

Intraocular  Fomivirsen  na 

Foscamet  sodium  injection  

Gamma  globulin  1  CC  inj 

Gamma  globulin  2  CC  inj 

Gamma  globulin  3  CC  inj 

Gamma  globulin  4  CC  inj 

Gamma  globulin  5  CC  inj 

Gamma  globulin  6  CC  inj 

Gamma  globulin  7  CC  inj 

Gamma  globulin  8  CC  inj 

Gamma  globulin  9  CC  inj 

Gamma  globulin  10  CC  inj 

Gamma  globulin  >  10  CC  inj 

Immune  globulin  500  mg 

IV  immune  globulin 
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RVUs  3 
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Fully  im- 
plement- 
ed facility 
PE  RVUs 
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HCPCS2 


J1565 
J1570 
J1580 
J1590 
J1600 
J1610 
J1620 
J1626 
J1630 
J1631 
J1642 
J1644 
J1645 
J1650 
J1655 
J1670 
J1690 
J1700 
J1710 
J1720 
J1730 
J1739 
J1741 
J1742 
J1745 
J1750 
J1755 
J1785 
J1790 
J1800 
J1810 

jia2o 

J182S 
J1830 
J1835 
J1840 
J1850 
J1885 
J1890 
J1910 
J1930 
J1940 
J19S0 
J1955 
J1956 
J1960 
J1970 
J1980 
J1990 
J2000' 
J2010 
J2020 
J2060 
J2150 
J2175 
J2180 
J2210 
J2240 
J2250 
J2260 
J2270 
J2271 
J2275 
J2300 
J2310 
J2320 
J2321 
J2322 
J2330 
J2350 
J2352 
J2355 
J2360 
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Status 


Description 


RSV-ivig 

Gaixadovir  sodium  injection 

Garamycin  gentamicin  ir^ 

Gatifloxacin  injection  

Gold  sodium  thiomaleate  inj 

Glucagon  hydrochloride/1  MG  ... 
Gonadorelin  hydroch/ 100  meg  .. 

Granisetron  HCI  injection  

Haloperidol  injection  

Halopehdol  decarvMite  inj 

Inj  heparin  sodium  per  10  u  

Inj  heparin  sodium  per  1000u  .... 

Dalteparin  sodium  

Inj  erK>xaparin  sodium  

TInzaparin  sodium  injection 

Tetanus  immune  globulin  inj  

Prednisolone  tet>utate  inj 

Hydrocortisone  acetate  inj 

Hydrocortisone  sodium  ph  inj 

Hydrocortisone  sodium  succ  i  .... 

Diazoxide  Injection  

Hydroxyprogesterone  cap  125  .. 
Hydroxyprogesterone  cap  250  .. 

Ibutilide  fumarate  injection  

Infliximab  injection  , 

Iron  dextran  

Iron  sucrose  injection  

Injection  imiglucerase  /unit 

Droperidol  injection , 

Proprarwlol  Injection 

DroperidoHentanyl  inj , 

Insulin  injection , 

imerferon  beta-la 

Interferon  beta-1b/.25  MG 

Intraconazole  injection 

Kanamydn  sulfate  500  MG  inj  .. 
Kanamycin  sulfate  75  MG  inj  .... 

Ketorolac  fromettiamine  inj  

CephalothIn  sodium  injection  .... 

Kutapressin  injection  

Propiomazine  injection  

Furosemide  injection  

Leuprolide  acetata/3.75  MG 

Inj  levocamltine  per  1  gm 

Levofloxadn  injection  

Levorphanol  tartrate  inj  

Methothmeprazine  Injection  

Hyoscyamlne  sulfate  inj  

Chlordiazepoxide  injection  ........ 

Lidocaine  injection 

Lincomydn  injection  

Linezolid  injection  

Lorazepam  injection  

Mannitol  injection 

Meperidine  hydrochl/100  MG  .... 

Meperidine/promettiazine  inj  

Methylergonovin  maleate  inj  

Metocurine  iodide  Injection 

Inj  midazolam  hydrochloride  

Inj  milrinone  lactate/5  ML  

I^rphir>e  sulfate  Injection  „. 

Morphine  so4  Injection  lOOmg  .. 

Morphine  sulfate  Injection  

Inj  naltHjphine  hydrochloride  

Inj  naloxone  hydrochloride  

Nandrolone  decanoate  50  MG  .. 
Nandrolone  decanoate  100  MG 
Nandrolone  decanoate  200  MG 

Thiothixene  injection 

Niacinamide/niacin  injection  

Octreotide  acetate  Injection 

Oprelvekin  Injection  

I  Orphenadrir>e  injection  


Physician 
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RVUss 
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Fully  im- 
plefnent- 
ed  non- 
facility 
total 
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FuHy  im- 
plernent- 
ed  facility 
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CPTV 
HCPCS* 


J2370 
J2400 
J2405 
J2410 
J2430 
J2440 
J2460 
J2480 
J2500 
J2510 
J2512 
J2S15 
J2540 
J2543 
J2545 
J2550 
J2560 
J2S90 
J2597 
J2640 
J2650 
J2670 
J2675 
J2680 
J2690 
J2700 
J2710 
J2720 
J2725 
J2730 
J2760 
J2765 
J2770 
J2780 
J2790 
J2792 
J2795 
J2800 
J2810 
J2820 
J2860 
J2910 
J2912 
J2915 
J2920 
J2930 
J2940 
J2941 
J2950 
J2970 
J2993 
J2995 
J2997 
J3000 
J3010 
J3030 
J3070 

J3oeo 

J3100 
J3105 
J3120 
J3130 
J3140 
J3150 
J3230 
J3240 
J3245 
J3250 
J3260 
J3266 
J3270 
J3280 
J3301 
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E 

0 

E 
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Description 


Phenylephnne  hcl  injection  

Chloroprocaine  hct  injection  

Ondansetron  hcl  Injection 

Oxymorphone  hcl  Injection 

Pamidroneite  dlsodiunrV30  MG  .... 

Papaverin  hcl  Injection  

Oxytetracycline  Iniectloo 

Hydrochlohtles  of  opium  inj 

Pancalcitol  

Penictllln  g  procaine  in)  

Inj  pentagastrin  per  2  ML  

Pentobartttal  sodium  Inj 

Penicillin  g  potassium  Inj 

Piperacillln/teizobactam 

Pentamidine  lsethionte/300mg  ... 

Promethazine  hd  Injection  

Phenobartjital  sodium  Inj 

Oxytocin  injection  

Inj  desnxjpressln  acetate  

Prednisolone  sodium  ph  Inj 

Prednisolone  acetate  inj  

Totazoline  hcl  Injection  

Inj  progesterone  per  50  MG  

Ruphenazlne  decanoate  25  MG 

Procainamide  hcl  injection  

Oxacillin  sodium  Injection  

Neostigmine  methylslfte  inj  

Inj  protamine  sulfate/10  MG 

Inj  protirelln  per  250  meg  

Pralidoxime  chloride  Inj  

Phentolalne  mesylate  Inj  

Metoclopramide  hd  Injection  

Qulnupristln/dalfopnstln  

Ranitidine  hydrochlonde  Inj  

Rho  (D)  Immune  globulin  Inj  

Rho(0)  Immune  globulin  h,  sd  ... 

Ropivacalr>e  HCI  injection  

Methocarbamol  injection  

Inj  theophylline  per  40  MG  

Sargramostim  injection 

Secobarbital  sodium  inj  

Aurothloglucose  injection  

Sodium  chloride  Injection  

NA  Ferric  Gluconate  Complex  ... 

Methyipredntsolone  Injection  

Mefhylprednisolor>e  injection  

Somatrem  Injection 

Somatropin  injection  

Promazine  hcl  Injection  

Methclllln  sodium  Injection 

Reteplase  injection  

Inj  streptokinase/250,000  lU  

Alteplase  recombinant 

Streptomycin  Injection  

Fentaryl  citrate  injection  

Sumatriptan  succlnate/6  MG 

Pentazocine  hcl  injection 

Chlorprothixene  injection 

Tenecteplase  injection 

Terbutaline  sulfate  inj  

Testosterone  enanthate  inj 

Testosterone  enanttiate  inj 

Testosterone  suspension  Inj  

Testosteron  propionate  Inj 

Chlorpromazine  t>cl  injection  

Thyrotropin  injection  

Tirotiban  hydrochlonde 

Tnmettiot)enzamlde  hd  inj  

Tobramycin  sulfate  injection 

injection  torsemide  10  mg/ml  .... 

Imipramine  hcl  injection  

Thiethylperazine  maleate  inj  

Tnamcirxilone  acetonide  Inj  


Physician 

work 

RVUs  3 
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Fully  Im- 
plement- 
ed non- 
facility  PE 
RVUs 
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Fully  im- 
plement- 
ed fadlity 
PE  RVUs 
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Mal- 
practice 
RVUs 


'  CPT  codas  arid  des:nptions  only  ar«  eopyngn  2001  American  Medical  Association  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyngm  1994  American  DwM  Aawaciation  All  nghts  reserved 
>  ♦IndKMM  RVUs  are  not  uMd  tor  Midcare  payment. 
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Fully  im- 
plement- 
ed non- 
facility 
total 


0.00 
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ed facility 
total 
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CPTV 
HCPCS^ 


J3302 
J3303 
J3305 
J3310 
J3320 
J3350 
J3360 
J3364 
J3365 
J3370 
J3390 
J3395 
J3400 
J3410 
J3420 
J3430 
J3450 
J3470 
J3475 
J3480 
J3485 
J3490 
J3520 
J3530 
J3535 
J3570 
J7030 
J7040 
J7042 
J7050 
J7051 
J7060 
J7070 
J7100 
J7110 
J7120 
J7130 
J7190 
J7191 
J7192 
J7193 
J7194 
J7195 
J7197 
J719e 
J7199 
J7300 
J7302 
J730e 
J7310 
J7315 
J7316 
J7320 
J7330 
J7340 
J7S00 
J7501 
J7S02 
J7504 
J7505 
J7506 
J7507 
J7508 
J7S09 
J7510 
J7511 
J7513 
J7515 
J7516 
J7517 
J7S20 
J7S25 
J7599 


MOO 


Status 


Desoiption 


Triamcinolone  diacetate  inj  

Triamcinolone  hexacetoni  inj .... 

Inj  tnmetrexate  glucoronate 

Perphenazine  injection  

Spectirxxnycn  di-ltd  ini  

Urea  injection  

Diazepam  injection  

Urokinase  5,000  lU  injection  .... 

Urokinase  250,000  lU  inj 

Varxximydn  hd  Injection 

Mettioxamlne  Injection 

Verleporfin  injection 

Triflupromazir>e  hd  inj  

Hydroxyzine  hd  injectkxi 

Vitamin  bl  2  injection  

Vitamin  k  phytcxiadione  inj  

Mephentermlne  sulfate  ini  

Hyaluronidase  injection  

Inj  magnesium  sulfate  

Inj  potassium  chk>nde  

Zidovudine  

Drugs  unclassified  injection 

Edetate  disodium  per  ISO  mg  . 

Nasal  vaccine  Inhalation  

Metered  dose  Inhaler  drug  

Laetrile  amygdalin  vit  B17  

lsk>rTnal  saline  sokition  Infus  .... 
Normal  saline  sokitkxi  Infus  .... 

5%  dextrosa/nomnal  saline  

Normal  saline  sotutkxi  infus  .... 

Sterile  saline/water 

5%  dextrosertyater 

D5w  infuskxi  

Dextran  40  infusion  

Oextran  75  Infuskjn  

Ringers  lactate  Infusion 

Hypertonk:  saline  solution  

Factor  viii  

Factor  VIII  (porcine)  

Factor  viii  recombinant  

Factor  IX  non-recombinant 

Factor  ix  complex  

Factor  IX  recombinant 

Antlthromtjin  iii  injectkxi  

Anti-Inhibitor 

Hemoptillla  dot  factor  noc 

Intraut  copper  contraceptive  .... 
Levonorgestrel  lu  contracept  ... 

Aminolevulink:  add  hd  top  

Gancidovir  long  ad  Implant  .... 
Sodium  hyaluronate  injectkxi  .. 
Sodium  hyaluronate  injedkxi  .. 

Hyian  G-F  20  Injectwn 

Cultured  dxxxJrocytes  impint .. 

Metabolk:  active  D/E  tissue 

Azathioprine  oral  50  mg 

Azathwpnne  parenteral  

Cydosporine  oral  100  n^  

Lymphocyte  Immune  gtobulin  .. 

Monock>nal  antitxxlies 

Prednisone  oral  

Tacrolimus  oral  per  1  MG  

Tacrolimus  oral  per  S  MG  

Methylprednlsolone  oral  

Prednisolone  oral  per  5  mg 

Antlthymocyte  gk>buln  rat)bit  ... 

Dadizumab,  parenteral  

CyckDsponne  oral  25  nog  

Cydosjjonn  parenteral  250  mg 

Mycophenolate  mofetil  oral  

SIrollmus,  oral 

Tacrolimus  injectkxi 

Immunosuppressive  drug  noc  . 


Physician 

work 

RVUs^ 
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FuBy  im- 

plernent- 

ed  non- 

ladlityPE 
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Mal- 

pradKe 
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FuRy  im- 

plernent- 

ed  non- 

fadMy 


'  CPT  codes  and  descriptions  only  are  copyrigM  2001  Am«rk»n  Medical  Association  AH  RigiTts  Reserved  AppiCatile  FARS/DFARS  Apply 
'  CopyngW  1 994  Amencan  Denial  Association  All  rights  reserved 
'^Indicates  RVUs  are  not  used  tor  Medicare  payment 


0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
0.00 


-- 


000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


Fuly  im- 

plernent- 

ed  facility 

total 


Gk>bal 


000 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

0  00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0  00 

000 

000 

000 

000 

000 

000 

000  i 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xxx 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 

CPTV 
HCPCS2 

MOO 

Status 

Description 

Ptiysician 

work 

RVUs  3 

FuRy  inv 
plefneot" 
ed  non- 
facility  PE 
RVUs 

Fuly  im- 
pterneot- 
edfadlity 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plefnent- 
ed  non- 
facility 
total 

FuHyim- 

plernent- 

edfadlity 

total 

Global 

J7806 
J7618 



E 
E 
E 
E 
E 
E 

■  E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
N 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

•E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

Acetylcystetne  inh  sol  u  d  

Attxjlarol  inh  sol  coo      

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00. 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 

0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

O.Ob 

0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 

XXX 
XXX 

J7619 

Albuterol  inh  sol  u  d 

Bedomettiasome  inhaiatn  soi  

XXX 
XXX 

J7624 

Betamethasome  Inhalation  sol 

XXX 

Budesonide  inhalation  sol  

XXX 

J7628 

Bitotterol  mes  inhal  sol  con  

XXX 

J7629 
J7631 
J7635 

Bitolterol  m«s  inh  sol  u  d  

Cromolyn  sodium  inh  sol  u  d  

Atropir>e  inhal  sol  coo 

Atropine  inhal  sol  unit  dose 

XXX 
XXX 
XXX 
XXX 

J7637 
J7638 
J7639 
J7M1 

'  Dexamethasone  inhal  sol  con 

Dexamethasone  inhal  sol  u  d  

Domase  alpha  inhal  sol  u  d  

Rur^isotide  inhalation  sol       

XXX 
XXX 
XXX 
XXX 

J7842 
J7643 
J7844 
J7648 
J7849 

Glycopyrrolato  inhal  sol  con „ 

Glycopyrrolate  inhal  sol  u  d  

Ipratropium  brom  inh  sol  u  d 

Isoetfiarirw  hd  inh  sol  con  

Isoettiarirw  hd  inh  sol  u  d 

Isoproterenolhcl  inh  sol  con  

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

J76S9 

Isoproterenol  hd  inh  sol  ud 

XXX 

J7668 
J7669 

J7680 
J7681 

Metaproterenol  inh  sol  con 

Metaproterenol  inh  sol  u  d  

Terbutahne  so4  inh  sol  coo 

Terbutaline  so4  inh  sol  u  d  

Tobramycin  inhalation  sol  

XXX 
XXX 
XXX 
XXX 
XXX 

J7683 

J7684 
J7699 

Triamcinolone  inh  sol  con  

Triamdnolone  inh  sd  u  d 

InhalatKxi  solution  (or  OME 

XXX 
XXX 
XXX 

J7799 

Non-inhalation  drua  for  DME  

XXX 

J8499 

Oral  prescrip  drug  rx>n  ctiemo  

XXX 

J8510 





Oral  busultan           

XXX 

J8S20 
J8521 
J8530 

Capecifabine,  oral,  150  mg  

Capeotabine,  oral.  500  mg  

Cvcloohosohamide  oral  25  MG       

XXX 
XXX 
XXX 

J8560 

Etopostde  oral  50  MG  

XXX 

J8G00 

Melphalan  oral  2  MG  

XXX 

J8610 

Methotrexate  oral  2.5  MG  

XXX 

J8700 
J8999 
J9000 

Temozolmide  

Oral  prescription  drug  ctiemo 

Doxorut>tc  hcl  10  MG  vl  chemo 

XXX 
XXX 
XXX 

J9001 

Doxorubtcin  hcl  liposome  inj  

XXX 

J9015 

Aldesleukir\/sinale  use  vial     

XXX 

J9017 

XXX 

J9020 

Asparaginase  injection  

XXX 

J9031 

BcQ  live  intravesical  vac       

XXX 

J9040 

Bleomycin  sulfate  Injection :..... 

XXX 

J9045 

Cartx>piatin  injection  

XXX 

J90SO 

Carmus  bischi  nitro  inj 

XXX 

J9060 

Cisplatin  10  MG  injection     

XXX 

J9062 

Cisplatin  50  MG  injection  

XXX 

J9065 

Ini  cladribtne  oer  1  MG                 

XXX 

J9070 

Cyckjphosphamlde  100  MG  inj  

XXX 

J9080 

Cvctoohosohamide  200  MG  ini           

XXX 

J9090 

Cyclophosphamide  500  MG  inj    

XXX 

J9091 

Cyclophosphamide  1  0  grm  inj 

XXX 

J9092 

Cvcloohosohamide  2  0  arm  ini              

XXX 

J9093 

Cyclophosphamide  lyophilized      

XXX 

J9094 

Cyclophosphamide  lyophilized 

XXX 

J9095 

Cyclophosphamide  lyophilized  

XXX 

J9096 

CyclopfKJsphamlde  lyophilized  

XXX 

J9097 

u 

Cvcloohosohamide  Ivoohilized  

XXX 

J9100 

Cytarabine  hcl  100  MG  inj    

XXX 

J9110 

Cytarabine  hcl  500  MG  inj  

XXX 

J9120 

DactinofTwcin  actinomvcin  d  

XXX 

J9130 
J9140 
J9150 
J9151 

Dacart>azlne  10  MG  inj  

Dacarbazine  200  MG  inj  

Daunorubicin  

DaurK>rubicin  citrate  liposom 

XXX 
XXX 
XXX 
XXX 

J9160 
J9165 

Denlleukin  diftitox,  300  meg  

Diettiylstilbestrol  injection  

XXX 
XXX 

J9170 

Docetaxel 

XXX 

'  CPT  codes  and  descriptions  only  are  copyrigtrt  2001  American  Medical  Association  AH  Rights  Reserved.  Appltcable  FARS/DFARS  Apply. 
'CopyngW  1994  American  Dental  Association  All  rights  reserved 
^*lndiC3les  RVUs  are  not  used  tor  Medicare  payment 
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Addendum  B.— Relative  Value  Units  (RVUs)  and  Related  Information— Continued 


CPTV 
HCPCS2 


MOD 


Status 


Description 


Physician 

work 

RVUs» 


Fully  im- 
plement- 
ed non- 
fadlity  PE 
RVUs 


Fully  im- 
plernent- 
ed  facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Fully  im- 
plement- 
ed rKXi- 
lactlity 
total 


FuHy  im- 
plement- 
ed facility 
total 


Gtobal 


J9180 
J9181 
J9182 
J9185 
J9190 
J9200 
J9201 
J9202 
J9206 
J9208 
J9209 
J9211 
J9212 
J9213 
J9214 
J921S 
J9216 
J9217 
J9218 
J9219 
J9230 
J9245 
J9250 
J9260 
J9265 
J9266 
J9268 
J9270 
J9280 
J9290 
J92gi 
J9293 
J9300 
J9310 
J9320 
J9340 
J9350 
J9355 
J9357 
J9360 
J9370 
J9375 
J9380 
J9390 
J9600 
J9999 
M0064 
M0075 
M0076 
M0100 
M0300 
M0301 
M0302 
M0302 
M0302 
P2028 
P2029 
P2031 
P2033 
P203S 
P3000 
P3001 
P7001 
P9010 
P9011 
P9012 
P9016 
P9017 
P9019 
P9020 
P9021 
P9022 
P9023 


26 
TC 


Epirubidn  HCI  injection  

Etoposide  10  MG  inj 

Etoposide  100  MG  inj 

Fludarablne  phosphate  inj 

Fluorouracll  injection  

Floxuridlne  injection 

Gemcitabine  HCI  

Goserelin  acetate  implant  

Irinotecan  injection  

Ifosfomlde  injection 

Mesna  injection  

Idarubicin  hcl  injectk>n 

Interferon  alfacon-1  

Interferon  alfa-2a  inj  

Interferon  alfa-2b  inj  

Interferon  alfa-n3  inj  

Interferon  gamma  1-b  inj 

Leuprollde  acetate  suspnsion  .. 

Leuprolide  acetate  injection  

Leuprollde  acetate  implant  

Mechlorettiamine  hcl  Inj  

Inj  melphalan  hydrochi  50  MG  . 

Methotrexate  sodium  inj  

Methotrexate  sodium  inj 

Paclitaxel  Injection 

Pegaspargase/singI  dose  vial  .. 

Pentostatin  injection  

Plicamydn  (mithramycin)  inj 

Mitomycin  5  MG  inj  

Mitomydn  20  MG  inj  

Mitomycin  40  MG  inj  

Mltoxantror>e  hydrochl/5  MG  .... 

Gemtuzumab  ozogamldn 

Rituximab  cancer  treatment  

Strepfozocin  Injection  

Thiotepa  Injection  

Topotecan 

Trastuzumab 

Valrubidn,  200  mg  

Vinblastine  sulfate  inj  

Vincristine  sulfate  1  MG  inj  

Vincristine  sulfate  2  MG  inj  

Vincristine  sulfate  5  MG  inj  

Vinorelbine  tartrate/10  mg 

Porfimer  sodium 

Chemotherapy  drug 

Visit  for  dnjg  monitoring  , 

Cellular  there^)y  

Prolofherapy  

Intragastric  hypothermia , 

IV  chelationtherapy 

Fabric  wrapping  of  aneurysm  ... 
Assessnr>ent  of  cardiac  output  . 
Assessment  of  cardiac  output  . 
Assessment  of  cardiac  output  . 

Cephalln  floculatlon  test 

Congo  red  bkxxJ  test 

Hair  analysis  

Blood  thymol  turbidity 

Blood  mucoprotein  

Screen  pap  by  tech  w  md  supv 
Screening  pap  smear  by  phys 

Culture  bacterial  urine  

Whole  bkxx)  for  transfusioo  .... 

Bkxxl  split  unit 

Cryoprecipitate  each  unit  ........ 

RBC  leukocytes  reduced  ,.• 

Or>e  donor  fresh  frozn  piasma 

Platelets,  each  unit 

Plaelet  rich  plasma  unit 

Red  blood  cells  unit , 

Washed  red  blood  cells  unit .... 
Frozen  plasma,  pooled,  sd 


0.00 
0.00 
0.00 
0.00 
0.00 
OJOO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
0.00 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.42 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.2S 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
019 
000 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

o.ra 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

000 

0.00 

000 

000 

000 

0.00 

0.00 

0.12 

000 

000 

0  00  I 

000 

000 

NA 
000 

NA 
0.00 
000 
000 
000 
0.00 
0.00 
019 
000 
000 
0.00 
0.00 
.0.00 
000 
0.00 
0.00 
000 
000 
000 


000 

000 

0.00 

000 

0.00 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

0.00 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

000 

000 

000 

0.00 

000 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

000 

000 

000 

0.00 

000 

0.00 

0.01 

000 

000 

000 

0.00  I 

0.00 

0.00 

000 

0.00 

000 

0.00 

000 

0.00 

000 

000 

0.01 

000 

000 

000 

000 

000 

000 

0.00 

000 

000 

0.00 

000 


000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

0.00 

000 

0.00 

0.00 

000 

0.00 

0  00 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000  I 

0  00 

000  ! 

0.00 ; 

0  00 
0  00  ' 
0.63 
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CPTV 
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MOO 


Status 


P9031 

P9032 

P9033 

P9034 

P9035 

P9036 

P9037 

P9038 

P9039 

P9040 

P9041 

P9042 

P9043 

P9044 

P9045 

P9046 

P9047 

P9048 

P9050 

P9603 

P9604 

P9612 

P9615 

O0035 

O0035 

Q0035 

00091 

00092 

00111 

00112 

00113 
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00170 

00171 

00172 
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Q0177 

00178 
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Q0184 

00185 

00187 

O1001 

O1002 

O1003 

O1004 

O1005 

02001 

Q2002 

O2003 

O2004 

Q2005 

O2O06 

O2007 

02008 
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X 
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A 
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X 
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0 
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X 
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X 

X 

X 
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X 
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X 

X 

X 

X 

X 

X 

D 

E 

X 

X 

X 

X 

X 

N 

E 

E 

E 

E 

E 

E 
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Description 


PlateMs  leukocytes  reduced  

Platelets,  irradiated 

Platelets  leukoreduced  irrad 

Platelets,  pheresis  

Platelet  ptieres  leukoreduced 

Platelet  pheresis  Irradiated 

Plate  pheres  leukoredu  inad 

RBC  irradiated  

RBC  deglycerdized 

RBC  leukoreduced  Irradiated 

Albumin  (human),  5%.  50  ml  

Albumin  (human),  25% 

Plasma  protein  fract,f5%,50  ml  .. 
Cryopreciprtatereducedplasma  ... 
Albumin  (human),  5%,  250  mi  ... 
Albumin  (human),  25%,  20  ml  ... 
Albumin  (human),  25%.  50  ml  ... 
Plasmaprotein  tract,  5%.  250  ml 

Granukxytes.  phoresis  unit 

One-way  allow  prorated  miles  .... 

One-way  alk)w  prorated  trip  

Catheterize  tor  urine  spec 

Urine  specimen  collect  mult  

Cardiokymography  

Cardwkymography  

CardkJkymograptiy  

Obtaining  screen  pap  smear 

Set  up  port  x-ray  equipment  

Wet  mounts/w  preparations  

Potassium  hydroxide  preps 

Pinwoim  examinatkxts  

Fern  test  

Post-coital  mucous  exam  

Non  esrd  epoetin  alp>ha  inj  

Azithromycin  dihydrate,  oral 

Factor  IX  non-recomblnant 

Factor  IX  recombinant 

Diphenhydramine  HCI  50  mg 

Prochk>rperazlne  maleate  5  mg  . 
Prochtorperazine  maleate  10  mg 

Granisetron  HCI  1  mg  oral  

OroTfabinol  2.5  mg  oral 

Dronabinol  5  mg  oral 

Promethazine  HC1 12.5  mg  oral  . 
ProfT>ethazlne  HCI  25  mg  oral  .... 
Chtorpromazine  HCI  10  mg  oral 
Chkjrpromazine  HCI  25  mg  oral 
Tnmethobenzamlde  HCI  250  mg 
Thiethyiperazine  maleate  10  mg 

Perphenazine  4  mg  oral 

Perphenaztr>e  8  mg  oral 

Hydroxyzine  pamoate  25  mg  

Hydroxyzine  pamoate  50  mg  

Ondansetron  HCI  8  mg  oral  

Dolasetron  mesylate  oral  

Unspecified  oral  anti-emetk: 

hkxfmetabolk:  active  tissue  

Metabolicaily  active  tissue 

Metabotk;  active  D/E  tissue 

Factor  viia  recombinant 

Ntiol  category  1  

Ntid  category  2  

Ntiol  category  3  

Ntiol  category  4  

Ntkjl  category  5  

Oral  cat>ergoline  0  5  mg 

EllkJtts  b  solution  per  ml 

Aprotinin,  10,000  kiu  

Bladder  cakxjii  Inig  sol  

Corticorelin  ovine  triflutat 

Digoxjn  Immune  tab  (ovine)  

Ethanolamine  oleate  100  mg  .... 
Fomepizole,  15  mg 
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0.00 
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NA 
0.25 

NA 
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NA 
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O2009 

Q2010 

O2011 

02012 

O2013 

02014 

Q2015 

Q2016 

Q2017 

Q2018 

02019 

02020 

02021 

02022 

03001 

O3002 

Q3003 

O3004 

O3005 

Q3006 

O3007 

03006 

Q3009 

Q3010 

Q3011 

Q3012 

Q3013 

Q3014 

Q3017 

O4001 

Q4002 

Q4003 

O4O04 

O4005 

O4006 

O4007 

04008 

O4009 

O4010 

O4011 

04012 

04013 

04014 

Q401S 

04016 

04017 

Q4018 

O4019 

O4020 

O4021 

04022 

04023 

O4024 

O402S 

O4026 

O4027 

O4028 

Q4029 

O4O30 

04031 

04032 

04033 

O4034 

Q4035 

04036 

Q4037 

04038 

O4039 

O4040 

O4041 

04042 

04043 

O4044 


MOD 


Status 


Description 


Fosphenytoin,  50  mg 

Glatiranwr  acetate,  per  dose  ... 

Hemin,  per  1  mg  

Pegademase  bovine,  25  iu  

Pentastarch  10%  solutkin  

Sermorelin  acetate,  0.5  mg 

SofTfatrem,  5  mg 

Somatropin,  1  mg 

Teniposide,  50  mg 

UrofoUitropin,  75  iu  

Baslliximab  

Histrelin  acetate 

Lepirudin 

VonWHIebrandFactrCmpixpertU 
Brachyttierapy  Radioetements  . 

Gallium  ga  67  

Technetium  tc99m  t>icisate  

Xerwn  xe  133  

Technetium  tc99m  mertiatide  ... 
Technetium  tc99m  glucepatate 

Sodium  phosphate  p32  

Indium  11 1-inpente(reotida  

Tecfmetium  tc99m  oxidronale  .. 
Technetium  tc99miabeiedrtxs  . 

Chromic  phosphate  p32  

Cyanocobalamin  cobalt  co67  ... 

Verteporfin  Infection 

Teiehealth  facility  fM  

ALS  assessment  

Cast  sup  txxly  cast  plaster  

Cast  sup  body  cast  fiberglas  .... 
Cast  sup  shouWer  cast  ptstr  .... 
Cast  sup  shouMer  cast  fbrgi  .... 
Cast  sup  king  arm  adult  pist  .... 
Cast  sup  k)r>g  arm  adult  fbrg  ... 
Cast  sup  lor)g  arm  ped  pistar  ... 
Cast  sup  kx)g  arm  ped  fbrgls  .. 

Cast  sup  sht  amn  adult  ptstr 

Cast  sup  sht  arm  adult  tt>rgl 

Cast  sup  sht  arm  ped  plaster .. 
Cast  sup  sht  arm  ped  fbrglas  .. 

Cast  sup  gauntlet  plaster  

Cast  sup  gauntlet  fiberglass  .... 
Cast  sup  gauntlet  ped  pister  ... 
Cast  sup  gauntlet  ped  fbrgls  ... 
Cast  sup  Ing  arm  splint  pIst  .... 
Cast  sup  Ing  arm  splint  fbrg  .... 
Cast  sup  Ing  arm  spint  ped  p  .. 
Cast  sup  Ing  arm  spInt  ped  f ... 
Cast  sup  sht  ami  splint  pIst  .... 
Cast  sup  sht  arm  splint  fbrg  .... 
Cast  sup  sht  arm  spInt  ped  p  .. 
Cast  sup  sht  arm  spInt  ped  f ... 

Cast  sup  hip  spica  plaster 

Cast  sup  hip  spica  fiberglas 

Cast  sup  hip  spica  ped  pistr  ... 
Cast  sup  hip  spica  ped  fbrgI  ... 

Cast  sup  king  leg  piaster  

Cast  sup  tong  leg  fltierglass  .... 
Cast  sup  Ing  leg  ped  plaster  ... 

Cast  sup  Ing  leg  ped  fbrgls  

Cast  sup  lr>g  leg  cylinder  pi 

Cast  sup  Ing  leg  cylinder  fb  .... 
Cast  sup  Ing  leg  cylndr  ped  p  . 
Cast  sup  Ing  leg  cylndr  ped  f  .. 

Cast  sup  shrt  leg  plaster 

Cast  sup  shrt  leg  fiberglass  .... 
Cast  sup  shrt  leg  ped  pister  .... 
Cast  sup  shrt  leg  ped  fbrgls  .... 

Cast  sup  Ing  leg  spInt  pIstr  

Cast  sup  Ing  leg  spInt  tbrgi  

Cast  sup  Ing  leg  spint  ped  p  ... 
Cast  sup  Ing  leg  spInt  ped  I  .... 


Physician 

wofic 

RVUs  3 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.bo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o:oo 

000 
0.00 
0.00 
0.00 
OM 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Futy im- 


ed  noo- 

laciity  PE 

RVUs 


0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
000 


Fuly im- 


ed  facility 
PERVUs 


0.00 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
0.00 
000 


practice 
RVUs 


'  CPT  codas  and  descrlplions  only  ara  copyright  2001  Amarican  Medical  AsaodMon  Al  RigMs  Rasarvad.  Appkcabls  FARS/DFARS  Apply. 
'Copyright  1994  American  OsrttI  Assodalnn.  All  lights  raaan«d. 
s-flndicaias  RVUs  are  not  used  for  Madicara  payment 


0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 

o.ra 

0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


FuHyim- 

plernent- 

ed  non- 

facilily 

total 


000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
0.00 
000 
000 
000 
000 
0.00 


Fuly  m- 

plernent- 

ed  facility 

total 


000 
0.00 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
000 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
000 
000 

ora 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 


Gkjbal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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55495 


CPTV 
HCPCS* 


04045 
04046 
04047 
O4048 
04049 
O4050 
04051 
09920 
09921 
09922 
09923 
09924 
09925 
09926 
09927 
09928 
09929 
09930 
09931 
09932 
09933 
09934 
09935 
09936 
09937 
09938 
09939 
09940 
R0070 
R0075 
R0076 
T1000 
TtOOl 
T1002 
T1003 
T1004 
T1005 
T1006 
T1007 

Tiooe 

T1008 
T1010 
T1011 
T1012 
T1013 
T1014 
T1015 

vzoeo 

V2025 
V2100 
V2101 
V2102 
V2103 
V2104 
V2105 
V2106 
V2107 
V2106 
V2109 
V2110 
V2111 
V2112 
V2113 
V2114 
V2115 
V2116 
V2117 
V2118 
V2199 
V2200 
V2201 
V2202 
V2203 


MOO 


Status 


Description 


Cast  sup  sht  \eg  spint  pistr  

Cast  sup  sht  leg  spint  fttrgi  

Cast  sup  sht  leg  spint  ped  p 

Cast  sup  sht  leg  spint  ped  f 

Finger  splint,  static  

Cast  supplies  unlisted  

Splint  supplies  misc 

Epoetin  with  hot  <=  20  

Epoetin  with  hct  =  21   

Epoetin  with  hct  =  22  

Epoetin  with  hct  =  23  

Epoetin  with  hct  =  24  

Epoetin  with  hct  =  25  

Epoetin  with  hct  =  26  

Epoetin  with  hct  =  27  

Epoetin  with  hct  =  28 

Epoetin  with  hct  =  29  

Epoetin  with  hct  =  30  

Epoetin  with  hct  =  31  

Epoetin  with  hct  =  32  

Epoetin  with  hct  =  33  

Epoetin  with  hct  =  34  

Epoetin  with  hct  =  35  

Epoetin  with  hct  =  36  

Epoetin  with  hct  =  37  

Epoetin  with  hct  =  38  

Epoetin  with  hct  =  39  

Epoetin  with  hct  >=  40  

Transport  portat)te  x-ray 

TransjxJrt  port  x-ray  multipl 

Transport  portable  EKG  

Private  dutyAindependent  nsg  ... 
Nursing  assessment/evaluatn  .. 
RN  services  up  to  15  minutes  .. 
LPM/LVN  services  up  to  15  min 
Nsg  aide  service  up  to  15  min  . 
Respite  care  service  15  min  .... 

Family/Couple  Counselir>g  

Treatment  Plan  Development  .. 
Day  Treatment  for  Individual  ... 

Child  Sitting  Services  

Meals  wtien  Receive'Services  . 
Alcohol/Substance  Abuse  NOC 
Alcohol/Substance  Abuse  Ski!  . 

S«gn  Lang/Oral  Interpreter 

Telehealth  transmit,  per  min  .... 

Clinic  service  

Vision  svcs  frames  purchases  . 

Eyeglasses  delux  frames  

Lens  spher  sir>gle  piano  4.00  ... 
Single  visn  sphere  4.12-7.00  ... 
SingI  visn  sphere  7  12-20.00  ,. 
Spherocylindr  4  00d/12-2.00d  . 
Spherocy1indr4.00cl/2.12-4d  .. 
Spherocylinder  4  00d/4.25-6d  . 
Sptierocylinder  4.00d/>6.00d  .. 
Spherocylinder4  25d/12-2d  ... 
Spherocytinder  4.25d/2  12-4d 
Spherocylinder  4.25d/4  25-6d  , 
Spherocylinder  4  25d/over  6d  . 
Spherocylindr  7  25d/.25-2.25  . 
Spherocylindr  7  25d/2.25-4d  .. 
Spherocylindr  7  25d/4.25-6d  .. 

Spherocylinder  over  12  OOd  

Lens  lenticular  bifocal 

^4onaspheric  lens  bifocal  

Aspheric  lens  bifocal  

Lens  aniseikonic  single  

Lens  single  vision  not  oth  c  .... 
Lens  spher  bifoc  piano  4  OOd  .. 
Lens  sphere  bifocal  4.12-7.0  .. 
Lens  sphere  bifocal  7.12-20  ... 
Lens  sphcyl  bifocal  4  OOd/.l  .... 
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0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


FuHy  im- 


ed  non- 
facility  PE 
RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 


Fully  im- 
plement- 
ed fsKility 
PE  RVUs 


0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 


Mal- 
practice 
RVUs 


aoo 

0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 

aoo 

0.00 

aoo 
aoo 
aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 


Fully  inv 
plernent- 
ed  non- 
facility 
total 


0.00 

aoo 
aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 

ooo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 
aoo 

0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fully  im- 
plement- 
ed facility 
total 


0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 

aoo 

0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 

ooo 

000 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


CPTV 
HCPCS* 


V2204 

V2205 

V2206 

V2207 

V2206 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V2215 

V2216 

V2217 

V2218 

V2219 

V2220 

V229g 

V2300 

V2301 

V2302 

V2303 

V2304 

V2305 

V2306 

V2307 

V230e 

V2309 

V2310 

V2311 

V2312 

V2313 

V2314 

V2315 

V2316 

V2317 

V2318 

V2319 

V2320 

V2399 

V2410 

V2430 

V2499 

V2500 

V2501 

V2502 

V2503 

V2510 

V2511 

V2512 

V2513 

V2520 

V2S21 

V2S22 

V2523 

V2S30 

V2531 

V2599 

V2600 

V2610 

V2615 

V2623 

V2624 

V2625 

V2626 

V2627 

V2628 

V2629 

V2630 

V2631 

V2632 

V2700 

V2710 


MOO 


Status 


Description 


Lens  sphcy  bifocal  4  OOd/2.1  .. 
Lens  sphcy  bifocal  4  OOd/4.2  .. 
L/ons  sphcy  t>ifocal  4  OOd/ove  .. 
Lens  sphcy  bifocal  4.25-7(V  ... 
Lens  sphcy  bifocal  4.25-7/2  ... 
Lens  sphcy  bifocal  4.25-7/4  ... 
Lens  splx:y  bifocal  4.25-7/ov  .. 
Lens  sphcy  bifo  7.25-1 2/.25-  . 
Lens  sphcyl  bifo  7.25-12/2.2  .. 
Lens  sphcyl  bifo  7.25-12/4.2  .. 
Lens  sphcyl  bifocal  over  12  .... 

Lens  lertticuiar  bifocal 

Lens  lerrticular  nonaspheiic  .... 

Lens  lenticular  aspheric  bif  

Lens  aniseikonic  t>ifocal  

Lens  bifocal  seg  width  over  .... 
Lerts  t>ifocal  add  over  3.25d  .... 

Lens  bifocal  speciality  

Lens  sphere  trifocal  4  OOd 

Lens  sphere  trifocal  4.12-7 

Lens  sphere  trifocal  7.12-20  ... 
Lens  sphcy  trifocal  4.0I/.12-  .... 
Lens  sphcy  trifocal  4.0/2.2S  .... 
Lerts  sphcy  trifocal  4  0/4.25  .... 
Lens  sphcyl  trifocal  4.00/>6  .... 

Lerw  sphcy  trifocal  4.25-7/  

Lens  sphc  trifocal  4.25-7/2  

Lens  sphc  trifocal  455-7/4  

Lens  sphc  trifocal  4  2S-7/>6  ... 
Lens  sphc  trifo  7 25-12/25-  ... 
Lens  sphc  trifo  7.25-12/2.25  ... 
Lens  sphc  trifo  7.25-12/4.25  ... 
Lens  sphcyt  trifocal  over  12  .... 

Lens  lenticular  trifocal  

Lens  lenticular  nonaspheric  .... 

Lens  lenticular  aspheric  tri 

Leris  aniseikonc  trifocal  

Lens  trifocal  seg  wkjth  >  28  .... 
Lens  trifocal  add  over  3.2Sd  .. 

Lens  trifocal  speciality  

Lens  variab  asphericily  sirtg  ... 
Lens  variat)te  aspherictty  bi  .... 

Variable  aspheridty  lens  

Contact  lens  pmma  spherical . 
Cntct  lens  pmma-tonc/prism  .. 

Contact  lens  pmma  bifocal 

Cntct  lens  pmma  cotor  vision  . 
Cntct  gas  pemneable  spheric) 

Cntct  toric  prism  baHast , 

Cntct  lens  gas  permbl  t)itod  ... 
Contact  lens  extended  wear  .. 

Contact  lens  hydrophilic  

Cntct  lens  hydnsphiNc  toric  

Cntct  ler»s  hydrophil  brtod  

Cntct  lens  hydrophil  extend  .... 
Contact  lens  gas  impermeable 
Contact  lens  gas  permeable  .. 

Contact  lens/es  ott>er  type  

Hand  heM  k>w  vision  akls  

Single  lens  spectacle  mount  .. 
Telescop/othr  compound  lens 

Plastic  eye  prosth  custom  

Polishing  artifKal  eye  

Enlargemnt  of  eye  prosthesis 
Reduction  of  eye  prostfiesis  ... 

Scleral  cover  shell  

Fabrication  &  fitting  

Prosthetic  eye  ottier  type  

/Vnter  chamber  intraocul  lens  . 

Iris  support  intraoclr  lens  

Post  chmbr  intraocular  lens  ... 

Balance  lens 

Glass/plastic  slab  off  prism  .... 
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0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


Fuly im- 

plerrMnt- 

ednon- 

facifityPE 

RVUs 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

o.bo 

0.00 

aoo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Fuly  inv 


edfaciMy 
PERVUs 


0.00 
0.00 
0.00 

aoo 

0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


practice 
RVUs 


0.00 
000 
000 
0.00 
000 
000 
0.00 
000 

ooo 

000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 

o.m 

000 
000 
000 
000 
000 
000 
000 

aoo 

0.00 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 
0.00 
000 
000 
000 
000 
000 
0.00 
0.00 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
0.00 
0.00 
000 
000 
000 


Fu>y  im- 


ed  non- 

fadWy 

total 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 
000 
0.00 
000 
0.00 
000 
000 
000 
0.00 
000 
000 
000 

ox 

000 
000 
000 
0.00 
0.00 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
0.00 
0.00 
0.00 
000 
000 
000 
0.00 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
0.00 
0.00 
0.00 
000 
000 
0.00 
0  00  I 


FuKy  im- 

plernent- 

edfaoMy 

total 


000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
0  00  I 


GtoM 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descnpnons  only  art  copvngnt  2001  American  IMedical  Association  All  Rights  Ftoseived.  Applicable  FARS/DFARS  /^pply. 
'Copyright  1994  American  Dental  AssooaDon  AH  nghts  reserved 
'  ♦Indie  Wi  RVUs  are  not  used  for  Medicare  payment 


'  CPT  codes  and  descnptions  only  are  copynght  2001  Amencan  Medical  Asaocialion.  All  Rights  Reserved  Applicabte  FARS/DFARS  Appty 
'Copynght  1994  Amencan  Dental  Association  All  nghts  reserved. 
>  ♦Indicates  RVUs  are  not  used  tor  Medicare  payment. 
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CPTV 
HCPCS* 


V2715 
V2718 
V2730 
V2740 
V2741 
V2742 
V2743 
V2744 
V2750 
V275S 
V2760 
V2770 
V2780 
V2781 
VZ785 
V2790 
V2799 

vsooe 

V5010 
V5011 
V5014 
V5020 
V5030 
VS040 
V5050 

vsoeo 

VS070 

vsoeo 

V5090 
V5100 
V5110 
V5120 
VS1X 
V5140 
V5150 
VS160 
V5170 
V5180 
V5190 
V5200 
V5210 
V5220 
V5230 
VS240 
VS241 
V5242 
VS243 
V5244 
V5245 
V5246 
V5247 
VS248 
V5249 
V5250 
VS2S1 
V52S2 
VS2S3 
VS2S4 
V5255 
V5256 
V5257 

vszse 

V52S9 
V5260 
V5261 
V5262 
V5263 
VS264 
VS265 
V5266 
V5267 
VS268 
V526S 


MOO 


Status 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


Description 


Prism  lens/es 

Presnell  prism  press-on  lens  .. 

Special  base  curve 

Rose  tint  plastic 

l*x>-fose  tint  plastic  

Rose  tint  glass 

Non-rose  tint  glass  

Tmt  photochromatic  lens/es  ... 

Anti-reflective  coating 

UV  lens/es 

Scratch  resistant  coaling 

Occluder  lens/es 

Oversize  tens/es 

Progressive  lens  per  lerts 

Comeeil  tissue  processing 

Amniotic  memtjrane  

Miscellaneous  vision  service  .. 

Hearing  screening 

Assessment  for  hearing  aid  ... 
Hearir)g  aid  fitting/checking  ..., 
Heanng  atd  repair/rrKxJifying  .. 

Conformity  evaluation 

Body-worn  hearing  aid  air 

Body-worn  hearing  aid  bone  .. 
Hearing  aid  monaural  in  ear  .. 

Behind  ear  hearing  aid 

Glasses  air  conduction , 

Glasses  bone  conduction 

Hearing  aid  dispensing  fee  ... 
Body- worn  bilat  hearing  aid  .. 
Hearing  aid  dispensing  fee  ... 
Body-worn  bmaur  hearing  aid 
In  ear  binaural  heanng  aid  .... 
Behind  ear  t>inaur  heanng  ai  . 
Glasses  binaural  hearing  aid 

Dispensing  fee  binaural 

Within  ear  cros  hearing  aid  ... 
Behind  ear  cros  hearing  aid  .. 

Glasses  cros  heanng  aid  

Cros  heanng  aid  dtspens  fee 

In  ear  bicros  hearing  aid  

Behind  ear  bicros  hearing  ai  . 
Glasses  bicros  hearing  aid  .... 

Dispensing  fee  bicros 

Dispensing  fee,  mortaural  

Heanng  aid,  monaural,  cic  .... 

Hearing  aid,  monaural,  itc  

Hearing  aid.  prog,  mon,  cic  ... 
Heanng  aid.  prog,  mon,  itc  .... 
Heanng  aid.  prog,  nnon,  ite  ... 
Hearing  aid,  prog,  mon,  Me  .. 

Hearing  aid.  binaural,  cic  

HearirKj  aid,  binaural,  itc  

Heeiring  aid,  prog.  t)in,  cic  

Hearing  aid,  prog,  bin,  itc 

Hearing  aid,  prog.  t)in,  ite 

HeeMing  aid.  prog,  b4n,  bte  .... 
Hearing  aid,  digit,  mon,  cic  ... 
Hearing  aid.  digit,  mon,  Itc  .... 
Hearing  aid,  digit,  mon.  Ite  .... 
Hearing  aid.  digit,  mon.  bte  ... 

Hearing  aid.  digit,  t>in,  cic 

Heanng  aid,  digit,  t>in,  itc  

Hearing  aid.  digit,  bin,  ite  

Hearing  aid.  digit,  bin,  bte 

Hearing  aid.  disp.  nx>naural  .. 
Heanng  aid.  disp,  binaural  .... 

Ear  mold/insert  

Ear  moktlnsert,  disp  

Battery  for  hearing  device  

Hearing  aid  supply/accessory 

ALD  Telephone  Amplifier  

Alerting  device,  any  type 


Pfiysician 

work 

RVUs' 

FuUy  im- 

plernent- 

ednor»- 

fadNtyPE 

RVUs 

PuNyim- 
plernent- 
ed  facility 
PERVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Gk)bal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

000 

0.00 

0.00 

XXX 

0.00 

000 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

'CPTcodw  and  descriptions  only  are  copyngtit  2001  American  Madical  AssociaSon.  AI  Rights  Rasarvad.  Applicable  FARS/DFARS  Apply. 
'CopyrlgM  1994  Amencan  Deitai  Assooatxin  All  nghls  reserved 
I  RVUs  are  no(  used  tor  Medicare  payment 
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CPTV 
HCPCS^ 


MOD 


Status 


Description 


Physician 

wo(1( 

RVUs' 


Fully  im- 
plement- 
ed nort- 
facHityPE 
RVUs 


Fully  im- 
plement- 
ed facility 
PE  RVUs 


Mal- 

practKe 

RVUs 


FuMy  im- 
plernent- 

ed  non- 

facility 

total 


Fully  im- 

plernent- 

ed  facility 

total 


Gtobal 


V5270 
V5271 
V5272 
V5273 
V5274 
V5275 
V5299 
V5336 
V5362 
V5363 
V5364 


ALD,  TV  amplifier,  any  type  ... 
ALD,  TV  caption  decoder 

Tdd  

ALD  for  cochlear  implant 

ALD  unspecified  

Ear  Impresson  

Hearing  service  

Repair  communk^tion  devk» 

Speech  screening 

Language  screening  

Dyspfiagia  screening 


0.00 
000 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 


0.00 
0.00 
0.00 
000 
0.00 
000 
0.00 
0.00 
0.00 
0.00 
000 


000 
0.00 
0.00 
000 
000 
000 
0.00 
000 
0.00 
0.00 
000 


000 
000 
000 
000 
000 
000 
000 
0.00 
000 
000 
000 


000 
000 
000 
000 
0  00  I 
000  I 
0  00 
0  00 
000 
0  00 
0  00 


000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


^  CPT  codes  arKJ  descriptkxis  only  are  copyright  2001  American  Medk:al  Associatkxi.  All  Rights  Reserved  Appl«able  FARS/DFARS  Apply 
*  Copyright  1994  American  Dental  Association.  All  rights  reserved. 
'  .f Indnates  RVUs  are  not  used  for  Medicare  payment. 
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Addendum  C— Codes  With  Interim  RVUs 


CPTV 
HCPCS2 


MOD 


Status 


Descriptkxi 


Ph' 


lysiaan 
Work 
RVUs' 


Fully  im- 
plernent- 
ed  non- 
facility  PE 
RVUs 


FuKy  im- 
plernenl- 
ed  facility 
PE  RVUs 


Mal- 

practKe 

RVUs 


Fully  im- 

plernent- 

ed  non- 

faality 

total 


Fully  im- 

plernent- 

ed  faalrty 

total 


Gkjbal 


1- 

3.20  i 

365 

592 

170 

170 

170 

170 

MA 

NA 

NA 

NA 

NA  j 

NA 

NA 

NA 

NA 

NA  I 

NA  j 

HA 

na| 

NA  I 
NA  I 
NA  I 
NAl 
NA  i 

1980 

23  37 
1.50 
9.95 
NA  I 
NAi 
NA  { 
NA  I 

na! 

NA  < 
7.13  I 
0  00 
0.00 

NAi 

NA  I 

NA  I 

NA  I 
499 
111 

NA 
980 

NA 

HA 

NA 

NA 

NA 

NA 


-t- 


11981 
11982 
11983 
20526 
20551 
20552 
20553 
24300 
24332 
24343 
24344 
24345 
24346 
25001 
25024 
25025 
25259 
25275 
25394 
25430 
25431 
25651 
25652 
25671 
26340 
26587 
28299 
29086 
29805 
29806 
29807 
29824 
29900 
29901 
29902 
33967 
33979 
33980 
35646 
35647 
35685 
35686 
36002 
36400 
36820 
43239 
43313 
43314 
44120 
44126 
44127 
44128 


Insert  drug  implant  devk:e 

Remove  drug  Implant  device  .. 
Remove/insert  drug  implant  .... 

Ther  injection  carpal  tunnel 

Inject  tendon  origin/Insert  

Inject  trigger  point,  1  or  2 

Inject  trigger  points,  >  3  

Manipulate  elbow  w/aneslh 

Tenolysis,  triceps 

Repr  elbow  lat  ligmnt  w/liss  .... 
Reconstnjct  elbow  lat  ligmnt  ... 
Repr  elbw  med  ligmnt  w/liss  ... 
Reconstruct  elbow  med  ligmnt 

Incise  flexor  carpi  radlalis 

Decompress  forearm  2  spaces 
Decompress  forearm  2  spaces 
Manipulate  wrist  w/anesthes  ... 
Repair  forearm  tendon  sheatti 
Repair  carpal  bone,  shorten  .... 

Vase  graft  Into  carpal  bone  

Repair  nonunion  carpal  bone  .. 

Pin  ulnar  stytokl  fracture  

Treat  fracture  ulnar  styloid  

Pin  radioulnar  dislocation  

Manipulate  finger  w/anesth  

Reconstruct  extra  fir>ger  

Correctkjn  of  bunkxi  

Apply  finger  cast 

ShoukJer  arthroscopy,  dx  

Shoukler  arthroscopy/surgery  . 
Sfx)uMer  arthroscopy/surgery  . 
Shoukler  arthroscopy/surgery  . 

Mcp  joint  arthroscopy,  dx  

Mcp  joint  arthroscopy,  surg  

Mcp  joint  arthroscopy,  surg 

Insert  ia  percut  devKe 

Insert  intracorporeal  device 

Remove  intracorporeal  device 

Artery  bypass  graft  

Artery  bypass  graft  

Bypass  graft  patency/patch  

Bypass  gratt/av  fist  paterKy  .... 
Pseudoaneurysm  Injectkxi  trt  .. 

Drawing  blood  

Av  fusion/forearm  vein  

Upper  Gl  endoscopy,  biopsy  ... 

Esophagoplasty  congential  

Tractieo-esophagoplasty  cong 

Rerrxjval  of  small  intestine  

Enterectomy  w/laper,  cong  

Enterectomy  w/o  taper,  cong  .. 
Enterectomy  cor>g.  add-on  


1.48 

1.78 

330 

0.86 

0.86 

0.86 

0.86 

375 

7.45 

865 

14.00 

8.65 

14.00 

338 

9.50 

16.54 

3.75 

850 

10.40 

925 

10.44 

5.36 

760 

6.00 

2.50 

14.05 

10.58 

0.62 

589 

14.37 

13.90 

6.25 

542 

613 

670 

4.85 

0.00 

000 

3100 

28  00 

405 

3.35 

1.96 

0.38 

1400 

287 

45  28 

50.27 

17  00 

35.50 

41.00 

4.45 


1.58 

1.7a 

231 

078 

078 

078 

078 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

4.67 

11.55 

0.81 

3.23 

NA 

NA 

NA 

NA 

NA 

NA 

2.01 

0.00 

0.00 

NA 

NA 

NA 

NA 

2.95 

0.72 

NA 

6.79 

NA 

NA 

NA 

NA 

NA 

NA 


0.59 

0.71 

1.32 

0.39 

039 

039 

0.39 

546 

5.23 

7.91 

10  87 

7.91 

10.87 

430 

8.17 

12  05 

5.35 

7.53 

8.43 

7.82 

642 

439 

6.90 

602 

4.53 

NA 

9.21 

0.50 

323 

11.33 

11.06 

7.48 

5.88 

6.28 

6.60 

196 

0.00 

0.00 

13.26 

11.97 

1.50 

1.24 

1.03 

0.10 

6.56 

1.27 

22.01 

24.07 

7.67 

18.03 

20.56 

1.78 


0.14 
0.17 
031 
006 
006 
006 
006 
052 
0.77 
121 
195 
121 
195 

0  45 
120 
1.91 
052 

1  11 
1  15 
0.56 
0.56 
0.73 
097 
0.75 
032 
1.06 
124 
0.07 
083 
201 
201 

1  16 
069 
081 
089 
027 
0.00 
000 
296 

2  98 
0.41 
0.34 
008 
001 
1.53 
014 
5.43 
553 
146 
036 
041 
045 


221 
2.66 
4  93 
131 
1.31 
1.31 
1.31 
973 

13  45 
1777 
26  82 
1777 

26  82 
813 

18  87 
30  50 

962 
1714 
1998 
17.63 
17  42 
10.48 
15  47 
1277 

735 

NA 

2103 

1  19 

995 

27  71 
26.97 
16.80 
11.99 
1322 

14  19 
708 
000 
000 

47.24 

42  95 

S96 

493 

307 

049 

22  09 

428 

72.72 

79  87 

26  13 

53  89 

6197 

668 


XXX 
XXX 
XXX 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
090 
090 
090 
090 
000 
XXX 
090 
090 
090 
ZZZ 
ZZZ 
000 
XXX 
090 
000 
090 
090 
090 
090 
090 
ZZZ 
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CPTV 
HCPCS2 


MOD 


Status 


Description 


Phy 


sician 
ork 
'Us  3 

Fully  im- 
plement- 
ed non- 
facility  PE 
RVUs 

Fully  im- 
pteffient- 
ed  facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Fully  im- 
plement- 
ed non- 
facility 
total 

Fully  im- 
plement- 
ed facility 
total 

Global 

18.62 

NA 

8.65 

1.55 

NA 

28.82 

090 

4.45 

NA 

1.60 

0.45 

NA 

6.50 

zzz 

25.08 

NA 

10.46 

1.83 

NA 

37.37 

090 

22.23 

NA 

9.31 

1.55 

NA 

33.09 

090 

27.30 

NA 

12.66 

2.19 

NA 

42.15 

090 

4.44 

9.28 

2.05 

0.21 

13.93 

6.70 

000 

2.90 

3.09 

2.36 

0.22 

6.21 

5.48 

010 

1800 

7.19 

7.19 

0.65 

26.04 

26.04 

090 

16.94 

6.76 

6.76 

0.85 

24  55 

24.55 

090 

21.25 

8.48 

8.48 

0.85 

30  58 

30.58 

090 

21.00 

8.38 

8.38 

0.85 

30.23 

30.23 

090 

12.00 

NA 

5.37 

0.85 

NA 

18.22 

010 

11  13 

IMA 

5.65 

1.00 

NA 

17.78 

090 

1403 

NA 

6.40 

1.42 

NA 

21.85 

090 

237 

NA 

0.98 

0.32 

NA 

3.67 

000 

5.28 

NA 

2.14 

0.33 

NA 

775 

000 

19.89 

7.94 

7.94 

125 

29.08 

29.08 

090 

13.40 

NA 

6.66 

0.79 

NA 

20.85 

090 

10.23 

NA 

8.46 

0.61 

NA 

19.30 

090 

13.49 

NA 

7.90 

0.79 

NA 

22.18 

090 

2115 

NA 

12.35 

1.27 

NA 

34.77 

090 

4.14 

52.75 

2.55 

0.38 

57.27 

7.07 

090 

300 

NA 

2.91 

0.18 

NA 

6.09 

010 

3.00 

NA 

2.54 

0.18 

NA 

5.72 

010 

2.50 

NA 

2.37 

0.15 

NA 

5.02 

010 

12.10 

NA 

6.09 

0.80 

NA 

18.99 

090 

12.75 

NA 

6.46 

080 

NA 

20.01 

090 

15.50 

NA 

7.36 

0.80 

NA 

23.66 

090 

16.00 

NA 

8.98 

0.80 

NA 

25.78 

090 

8.20 

NA 

5.35 

0.55 

NA 

14.10 

090 

10.87 

NA 

6.94 

0.55 

NA 

18.36 

090 

14.19 

NA 

7.89 

0.55 

HA 

22.63 

090 

1.10 

1.90 

0.50 

0.11 

3.11 

1.71 

000 

4.13 

NA 

2.91 

0.41 

NA 

745 

010 

6.27 

NA 

3.67 

0.63 

NA 

10.57 

090 

1.53 

1.56 

0.76 

o.or 

3.16 

236 

000 

6.75 

NA 

3.84 

0.68 

NA 

11.27 

090 

32.00 

NA 

15.59 

3.20 

NA 

50.79 

090 

35.00 

NA 

16.71 

3.50 

NA 

55.21 

090 

3.00 

NA 

1.37 

023 

NA 

460 

000 

6.74 

15.28 

3.83 

0.11 

2213 

10.68 

010 

13.50 

NA 

6.72 

0.37 

NA 

20  59 

090 

8.75 

NA 

7.09 

a99 

NA 

16.83 

090 

8.75 

NA 

7.09 

0.99 

NA 

16.83 

090 

10.37 

NA 

7.89 

1.17 

NA 

19.43 

090 

0.47 

0.24 

0.19 

0.50 

1.21 

1.16 

^^^ 

0.06 

0.31 

NA 

0.02 

0.39 

NA 

777 

0.70 

1.44 

NA 

0.09 

223 

NA 

XXX 

4.00 

9.24 

NA 

138 

14.62 

NA 

XXX 

4.25 

12.13 

NA 

1.43 

17.81 

NA 

XXX 

2.00 

2.13 

NA 

0.36 

4.49 

NA 

XXX 

0.77 

1.83 

NA 

0.10 

2.70 

NA 

XXX 

8.00 

29  72 

NA 

1.41 

39.13 

NA 

XXX 

0.00 

16.07 

NA 

0.11 

16.18 

NA 

■    XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.10 

NA 

001 

0.11 

NA 

XXX 

0.00 

0.10 

NA 

0.01 

Oil 

NA 

zzz 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

zzz 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.54 

1.52 

NA 

0.07 

2.13 

NA 

XXX 

3.28 

NA 

1.37 

0.17 

NA 

4.82 

zzz 

3.00 

NA 

1.26 

1.18 

NA 

5.44 

777 

0.75 

642 

NA 

0.11 

728 

NA 

XXX 

4.81 

4.59 

I^IA 

0.66 

10.06 

NA 

zzz 

0.00 

0.00 

O.OO 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

777 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

zzz 

017 

0.78 

NA 

0.02 

0.97 

NA 

XXX 

000 

1.44 

NA 

0.01 

1.45 

NA 

XXX 

1.10 

1.38 

NA 

0.09 

2.57 

NA 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

zzz 

1.80 

NA 

0.72 

0.02 

NA 

2.54 

XXX 

2.15 

NA 

0.86 

0.02 

NA 

3.03 

XXX 

0.41 

NA 

0.16 

0.02 

NA 

0.59 

XXX 

44160 
44203 
44204 
44205 
45136 
45380 
46020 
47370 
47371 
47380 
47381 
47382 
49491 
49492 
52001 
52347 
53431 
53444 
53446 
53447 
53448 
53853 
54162 
54163 
54164 
54406 
54408 
54410 
54411 
54415 
54416 
54417 
56605 
56810 
57155 
58100 
58346 
58953 

59001 

64561 

64581 

64821 

64822 

64823 

67225 

76085 

76092 

76362 

76394 

76490 

76819 

77301 

77418 

88380 

90471 

90472 

90473 

90474 

90939 

91123 

92136 

92973 

92974 

93025 

93609 

93613 

93621 

93622 

93701 

952S0 

9S875 

QKOAK 

CMUMUK 
mVwD 

95867 
90000 
98001 
98002 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

A 

A 

N 

N 

X 

B 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

C 

C 

C 

A 

A 

A 


Removal  of  colon  

Lap  resect  s/intestine,  addl  

Laparo  partial  colectomy  

Lap  colectomy  part  w/ileum  

Excise  ileoanal  reservoir  

Colonoscopy  and  biopsy 

Placement  of  seton 

Laparo  ablate  liver  tumor  rf 

Laparo  at>late  liver  cryosug 

Open  ablate  liver  tumor  rf  

Open  ablate  liver  tunrar  cryo 

Percut  ablate  liver  rf  

Repairing  hem  premie  reduc  

Rpr  ing  hem  premie,  blocked 

Cystoscopy,  removal  of  ck5ts  

Cystoscopy,  resect  ducts  

Reconstruct  urethra/bladder 

Insert  tandem  cutf  

Remove  uro  sphincter 

.  RenDOve/replace  ur  sphincter  

Remov/repic  ur  sphinctr  comp  .. 

Prostatic  water  therrrxjther  

Lysis  penll  circumcis  lesion 

Repair  of  circumciskjn 

Frenukjtomy  of  penis 

Remove  multi-comp  penis  pros 
Repair  mutti-comp  penis  pros  .. 
Remove/replace  penis  prostti  ... 
Remv/repk:  penis  pros,  comp  ... 
Remove  self-contd  penis  pros  . 
Remv/repI  penis  contain  pros  ... 
Remv/repk:  penis  pros,  compt ... 

Biopsy  of  vulva/penneum  

Repair  of  penneum 

Insert  uteri  tandems/ovokis 

BK)p$y  of  uterus  lining  

Insert  heyman  uteri  capsule 

Tah,  rad  dissect  for  debulk  

Tah.  rad  debulK/lymph  remove  . 

Amnkx^entesis.  therapeutk:  

Implant  neuroeieclrodes 

Implant  neuroeieclrodes 

Remove  sympatfietk:  nerves 

Remove  sympathetk;  nerves 

Remove  sympattietk;  nerves 

Eye  photodynamk:  ther  add-on  . 
Computer  mammogram  add-on 

Mammogram,  screening 

Cat  scan  for  tissue  ablatkm  

Mri  for  tissue  ablation 

Us  for  tissue  ablation 

Fetal  biophys  profil  w/o  nst  

Radiottherapy  dos  plan,  imrt  

Radiation  tx  delivery,  imrt 

Microdissectkjn  , 

Immunization  eidmin  

Immunizatk>n  admin,  each  add  . 

Immune  admin  oral/nasal  

Immune  admin  oral/nasal  addl  .. 
Hemodialysis  study,  trartscut  .... 

Irrigate  fecal  impactkxi  _ 

Ophthalmk;  b«ometry  

Percut  coronary  thrombectomy  . 

Catti  place,  cardk>  brachytx  

Mk;rovolt  t-wave  assess  

Map  tachycardia.  aM-on 

Electrophys  map,  3d,  add-on  .... 

Electrophysiology  evaluatkxi 

Electrophysidogy  evaluation 

Biotmpedance.  thoracK  

Glucose  monitoring,  cont  

Umb  exercise  test  

Meg,  spontaneous 

Meg,  evoked,  single  

Meg,  evoked,  each  addl 

Motion  analysis.  video^3d 

Motion  test  w/ft  press  meas 

DynaiTMc  surface  emg  
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CPTV 
HCPCS2 


tAOD 


Status 


Descriptkxi 


Physician 

Wortt 

RVUs  3 


FuHy  ino- 

plement- 

ed  non- 

tadHtyPE 

RVUs 


Fully  im- 
plement- 
ed facility 
PERVUs 


Mal- 

practKe 

RVUs 


Fully  im- 

pternent- 

ed  non- 

(aciiity 

total 


Fulty  im- 

plernent- 

ed  facility 

total 


Gk)baJ 


96003 
96004 
96150 
96151 
96152 
96153 
96154 
96155 
96567 
97602 
97802 
97803 
97804 
99091 
99289 
99290 
G0117 
G0118 
G0202 
G0204 
G0206 
G0236 


26 
26 
26 
26 


Dynamic  fine  wire  emg 

Phys  review  of  mofkxi  tests  

Assess  httfv'behave,  init  

Assess  hIttVbehave.  subseq  

Interver>e  hItfVbehave,  indiv  

Intervene  htttVbehave,  group  .... 

Interv  hitti/behav,  fam  w/pt 

Interv  hitti/behav  fam  no  pt  

Ptiotodynamic  tx,  skin  

Wound(s)  care  non-selective  .... 

MedKal  nutrition,  indiv.  In 

Med  nutritkxi,  irxliv,  subseq  

MedKal  nutrition,  group 

Collect/review  data  from  pt  

Pt  transport,  30-74  min 

Pt  transport,  addl  30  min 

Glaucoma  scm  hgh  risk  direc  ... 
Glaucoma  scm  hgh  risk  direc  ... 
Screeningmammographydigrtal  . 
Oiagnosticmammographydigital 
DiagnostKnrmmmographydigital 
digital  film  convert  diag  ma  


0.37 
1.80 
0.50 
0.48 
0.46 
0.10 
045 
044 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
017 
0.70 
0.87 
0.70 
006 


NA 
0.72 
0.21 
0.21 
0.20 
0.04 
0.19 
0.18 
1.63 
0.00 
0.45 
045 
017 
0.00 
000 
0.00 
0.97 
0.84 
0.28 
0.35 
028 
0.02 


0.15 
0.72 
0.20 
0.19 
0.18 
0.04 
0.18 
0.18 
NA 
0.00 
0.45 
0.45 
017 
0.00 
000 
0.00 
0.22 
0.08 
0.28 
0.35 
0.28 
002 


0.03 
0.08 
0.02 
0.02 
0.02 
0.01 
0.02 
002 
0.03 
000 
0.01 
0.01 
0.01 
0.00 
000 
000 
0.02 
0.01 
0.03 
0.03 
0.03 
001 


NA 
2.60 
0.73 
0.71 
068 
0.15 
0.66 
0.64 
166 
0.00 
046 
0.46 
018 
0.00 
0.00 
0.00 
144 
1.02 
1.01 
1.25 
101 
009 


0.55 
260 
072 
069 
066- 
015 
065 
064 
NA 
O.W 
046 
046 
018 
000 
0.00 
000 
069 
026 
101 
1.25 
101 
009 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 

zzz 


^  CPT  codes  and  descriptkyis  only  are  copyright  2001  American  Medical  Assodatnn.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply 
2 Copyright  1994  Amerkan  Dental  Association.  All  rights  reserved. 
^*  Inoicates  RVUs  are  not  used  for  Medicare  payment 


ADDENDUM  D.— 2002  GEOGRAPHIC  PRACTICE  COST  INDICES  BY  MEDICARE  CARRIER  AND  LOCALITY 


Carrier 
No. 


Locality 
No. 


Locality  name 


Work 


PractKC 
expense 


Mal- 
practice 


00510 
00831 
00832 
00520 
31146 
31146 
31140 
31140 
31140 
31140 
31140 
31146 
31146 
31140 
00824 
00591 
00902 
00903 
00590 
00590 
00590 
00511 
00511 
00833 
05130 
00952 
00952 
00952 
00952 
00630 
00826 
00650 
00740 
00660 
00528 
00528 
31142 
31142 
00901 
00901 
31143 
31143 
00953 
00953 
00964 
00512 


00 
01 
00 
13 
26 
18 
03 
07 
05 
06 
09 
17 
99 
99 
01 
00 
01 
01 
03 
04 
99 
01 
99 
01 
00 
16 
12 
15 
99 
00 
00 
00 
04 
00 
01 
99 
03 
99 
01 
99 
01 
99 
01 
99 
00 
00 


ALABAMA  

ALASKA  

ARIZONA  „ 

ARKANSAS 

ANAHEIM/SANTA  ANA.  CA  

LOS  ANGELES.  CA 

MARIN/NAPA/SOLANO,  CA 

OAKLAND/BERKELEY,  CA 

SAN  FRANCISCO,  CA  

SAN  MATEO.  CA 

SANTA  CUARA,  CA 

VENTURA.  CA 

REST  OF  CALIFORNIA*  

REST  OF  CALIFORNIA"  

COLORADO 

CONNECTICUT ., 

DELAWARE  

DC  *  MDA/A  SUBURBS  

FORT  LAUDERDALE,  FL 

MIAMI.  FL  

REST  OF  FLORIDA 

ATLANTA,  GA 

REST  OF  GEORGIA  

HAWAII/GUAM 

IDAHO 

CHICAGO,  IL  

EAST  ST  LOUIS,  IL 

SUBURBAN  CHICAGO,  IL 

REST  OF  ILLINOIS  

INDIANA 

IOWA 

KANSAS*  

KANSAS*  

KENTUCKY 

NEW  ORLEANS,  LA 

REST  OF  LOUISIANA 

SOUTHERN  MAINE  

REST  OF  MAINE 

BALTIMORE/SURR.  CNTYS.  MO 

REST  OF  MARYLAND  

METROPOLITAN  BOSTON  

REST  OF  MASSACHUSETTS  .... 

DETROIT,  Ml ' 

REST  OF  MICHIGAN  

MINNESOTA 

MISSISSIPPI 


0978 
1.064 
0994 
0.953 
1037 
1056 
1.015 
1.041 
1.068 
1048 
1.063 
1028 
1.007 
1007 
0965 
1050 
1.019 
1050 
0.996 
1015 
0975 
1006 
0970 
0997 
0960 
1.028 
0968 
1.006 
0.964 
0981 
0959 
0963 
0963 
0.970 
0998 
0968 
0979 
0961 
1.021 
0964 
1.041 
1010 
1043 
0.997 
0.990 
0957 


0.870 
1  172 
0978 
0.847 
1.184 
1  139 
1248 
1.235 
1458 
1432 
1380 
1  125 
1.034 
1.034 
0992 
1  156 
1035 
1.166 
1018 
1052 
0946 
1059 
0692 
1  124 
0.881 
1092 
0924 
1071 
0889 
0922 
0876 
0895 
0895 
0866 
0.945 
0870 
0999 
0910 
1038 
0.972 
1239 
1  129 
1036 
0938 
0974 
0837 


0  807 

1  223 
1111 
0.340 
0  955 
0955 
0687 
0  687 
0687 
0687 
0  639 

0  783 
0748 
0748 
0840 
0966 
0712 
0909 

1  877 
2528 
1  265 

0  935 
0935 
0834 
0497 

1  797 
1  691 
1645 

1  157 
0481 
0  596 
0  756 
0  756 
0  877 
1283 
1073 
0666 
0666 
0916 
0  774 
0  784 

0  784 

2  738 

1  571 
0  452 
0  779 
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Carrier 
No. 


Locally 
No. 


Locality  name 


Practice 

Mal- 

practice 

0.988 

0.967 

0.846 

0.994 

0.938 

0.846 

0.946 

0.825 

0.793 

0.946 

0.82S 

0.793 

0.950 

0.876 

0.727 

0.948 

0.877 

0.430 

1.005 

1.039 

1.209 

0.986 

1.030 

0.825 

1.058 

1.193 

0.860 

1.029 

1.110 

0.860 

0.973 

0.900 

0.902 

1.094 

1.351 

1.668 

1.068 

1.251 

1.952 

1.011 

1.075 

1.275 

1.058 

1.228 

1.871 

0.996 

0.944 

0.764 

0.970 

0.931 

0.595 

0.950 

0.880 

0.657 

0.988 

0.944 

0.957 

0.968 

0.876 

0.444 

0.996 

1.049 

0.436 

0.961 

0.933 

0.436 

1.023 

1.092 

1.413 

0.989 

0.929 

0.774 

0.881 

0.712 

0.275 

1.017 

1.065 

0.863 

0.974 

0.904 

0.279 

0.935 

0.878 

0.406 

0.975 

0.900 

0.592 

0.986 

0.996 

0.859 

0.992 

0.890 

1.338 

0.992 

0.978 

1.338 

1.010 

1.065 

0.931 

0.967 

0.961 

0.931 

0.968 

0.969 

1.338 

i.oeo 

1.007 

1.336 

0.966 

0.880 

0.956 

0.976 

0.941 

0.644 

0.973 

0.986 

0.539 

0.965 

1.023 

1.002 

0.964 

0.938 

0.500 

1.005 

1.100 

0.788 

0.961 

0.972 

0.786 

0.963 

0.850 

1.378 

0.961 

0.929 

0.939 

0.967 

0.895 

1.005 

00740 
00523 
00740 
00523 
00751 
00655 
00634 
31144 
00605 
00605 
00521 
00603 
00803 
00803 
14330 
00801 
05535 
00820 
16360 
00522 
00635 
00835 
00865 
00865 
00973 
00870 
00680 
00620 
05440 
00900 
00900 
00900 
00900 
00900 
00900 

00900 
00900 
00910 
31145 
00973 
00904 
00636 
00636 
16610 
00951 
00625 


02 
01 
99 
99 
01 
00 
00 
40 
01 
99 
05 
01 
02 
03 
04 
99 
00 
01 
00 
00 
01 
99 
01 
99 
20 
01 
01 
02 
35 
31 
20 
09 
11 
28 
15 
18 
99 
09 
50 
50 
00 
02 
99 
16 
00 
21 


METROPOLrrAN  KANSAS  CITY,  MO  . 

METROPOLfTAN  ST.  LOUIS,  MO  

REST  OF  MISSOURI*  

REST  OF  MISSOURI*  

MONTANA  

NEBRASKA 

NEVADA  

NEW  HAMPSHIRE  -. 

NORTHERN  NJ  

REST  OF  NEW  JERSEY 

NEW  MEXICO  

MANHATTAN,  NY 

NYC  SUBUH8Sn.0NG  I.,  NY  

POUGHKPSIE/N  NYC  SUBURBS.  NY 

QUEENS,  NY  

REST  OF  NEW  YORK  

NORTH  CAROLINA .T. 

NORTH  DAKOTA  

0HK5  


OKLAHOMA 

PORTLAND,  OR  

REST  OF  OREGON  

METROPOLITAN  PHILADELPHIA.  PA 

REST  OF  PENNSYLVANIA 

PUERTO  RICO  - 

RHODE  ISLAND  

SOUTH  CAROLINA 

SOUTH  DAKOTA 

TENNESSEE  

AUSTIN.  TX  

BEAUMONT,  TX 

BRAZORIA.  TX 

DALLAS.  TX 

FORT  WORTH.  TX 

GALVESTON,  TX  

HOUSTON,  TX  

REST  OF  TEXAS  

UTAH  


VERMONT  _ 

VIRGIN  ISLANDS  

VIRGINIA  

SEATTLE  (WNG  CNTY).  WA 

REST  OF  WASHINGTON  

WEST  VIRGINIA 

WISCONSIN  

WYOMING  


'Payment  tocaMy  Is  serviced  by  two  carriers. 

Note:  Work  GPCl  reflects  only  V*  work  GPCI  in  accordance  with  section  l848<eK1HA)<i<0  o*  the  Social  Security  Ad.  GPCIs  reseated  by  the  following  factors  for 
budget  rwulraMy:  Work  =  0.99699,  Practice  Expense  =  0.99235;  Malpractice  Expense  =  1 .00215. 


Addendum  E.— Updated  List  of 
CPT'/HCPCS  Codes  Used  To 
Describe  Certain  Designated 
Health  Services  Under  the  Phy- 
sician Referral  Provisions 

(Section  1877  of  the  Social  Security  Act] 
cumcal  laboratory  services 

INCLUDE  CPT  codes  for  an  clinical  laboratory  serv- 
ices in  tfte  80000  series,  except  EXCLUDE  CPT 
codes  for  ttie  foNowing  blood  conipor>ent  collection 
services: 

86890  ~ Autologous  blood  process 

86891  Autologous  blood,  op  salvage 

86615  Borw  marrow/stem  ceil  prep 

86827  Plasma,  fresh  frozen 

86930  Frozen  blood  prep 

86031  Frozen  blood  thaw 

86832  Frozen  Wood  freeze/ltiaw 

86845  Blood  product/irradiation 

86950  Leukacyte  transfusion 

86965  Pooling  blood  platelets 

86965  Split  blood  or  products 

INCLUDE  the  foDowing  HCPCS  level  2  codes  for 
other  dinical  laboratory  services: 

G0001   Drawing  blood  for  specimen 

G0026  Fecal  leukocytt  examinatkxi 


Addendum  E.— Updated  List  of 
CPT'/HCPCS  Codes  Used  To 
Describe  Certain  Designated 
Health  Services  Under  the  Phy- 
sician Referral  Provisions— 
Continued 
[Section  1877  of  the  Social  Security  Act] 

G0027  Semen  analysis 

G0103  Psa,  total  screening 

G0107  CA  screen;  fecal  blood  te$t 

G0123  Screen  cen//vag  thin  layer 

G0124  Screen  c/v  thin  layer  by  MD 

G0141   Sa  c/v  cytcautosys  and  md 

G0143-G0145 Scr  c/v  cyto,thlnlayer,  resa 

G0147  Scr  c/v  cyto,  automated  sys 

G0148  Scr  c/v  cyto,  autosys,  rescr 

P2028 Cephalin  fVxulatlon  test 

P2029 Congo  red  blood  test 

P2031  Hair  ana^ysis 

P2033 Bkxjd  thymol  turbidity 

P2038 Blood  mucoprotein 

P3000 » Screen  pap  by  lech  w  md  supv 

P3001  Screening  pap  srr>ear  by  phys 

P7001  Culture  bacterial  urine 

P9612 Catheterize  for  urine  spec 

P9615 Urine  specimen  collect  mult 


Addendum  E.— Updated  List  of 
CPT'/HCPCS  Codes  Used  To 
Describe  Certain  Designated 
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[Section  1877  of  the  Social  Security  Act] 

Q0111  Wet  mounts/w  preparatiorts 

00112  Potassium  hydroxkle  preps 

00113  Pinworm  examinations 

00114  Fern  test 

Q0115  Post-coital  mucous  exam 

PHYSICAL  THERAPY/OCCUPATIONAL  THERAPY/ 
SPEECH-LANGUAGE  PATHOLOGY 

INCLUDE  the  following  CPT  codes  for  the  physical 
therapy/occupational  ttierapy/speech-language  pa- 
thotogy  services  In  the  97000  series: 

97001  Revaluation 

97002  Pt  re-evaluatton 

97003  Ot  evaluation 

97004  „ Ot  re-evaluation 

97010 Hot  or  cokl  packs  tfierapy 

97012  Mechanical  tractnn  therapy 

97014  Electnc  stimulatkxi  tfwrapy 

97016 VasoprteumatK  devne  therapy 

97016 Paraffin  t>ath  therapy 
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[Section  1877  of  the  Social  Security  /Vet] 

97020  Microwave  therapy 

'97022  Whirtpooi  therapy 

97024  Diathermy  treatment 

97026  Infrared  tfierapy 

97028  Ultravwlet  tfierapy 

97032  Electrical  stimulatkxi 

97033 Electrk;  cun-ent  therapy 

97034  Contrast  bath  ttierapy 

97035  Ultrasound  therapy 

97036  Hydrottieraoy 

97039  Physical  t.«rapy  treatment 

97110  Therapeutk:  exercises 

97112 Neuromuscular  reeducatkxi 

97113  Aquatk;  tfierapy/exercises 

97116  Gait  training  therapy 

97124  Massage  therapy 

97139  Physical  medk^ne  procedure 

97140  Manual  therapy 

97150  Group  tfierapeutk:  procedures 

97504  OntHJtk:  training 

97520  Prosttietic  training 

97530  Therapeutic  activities 

97532  Cognitive  skills  devekjpment 

97533  Sensory  Integration 

97535 Self  care  mngment  training 

97537  Community/work  reintegration 

97542  Wheetehair  mngment  training 

97545  Work  hardening 

97546  Work  hardening  add-on 

97703  Prosthetk:  checkout 

97750  Physkal  performance  test 

97799  Physical  medicine  procedure 

INCLUDE  CPT  codes  for  physwal  tfierapy/occupa- 
tk)nal  therapy/speech-language  patfK)k>gy  servk^s 
nof  in  the  97000  series: 

64550  Apply  neurostimulator 

90901 Brafeedback  train,  any  meth 

90911  Bk>feedback  peri/uro/rectal 

^506  SpeecfVhearing  evaluatkxi 

&507-92506  Speech/heanng  therapy 

92510  Rehab  for  ear  implant 

92526  Oral  function  tfierapy 

93797  Cardiac  rehab 

93798  Canjiac  rehab/monitor 

94667-94668  Chest  wall  manipulatkxi 

94762  Measure  blood  oxygen  level 

95831  Limb  muscle  testing,  manual 

95832  Hand  muscle  testing,  manual 

95833-95834  Body  muscle  testing,  manual 

95851-95852  Range  of  motkxi  measure- 
ments 

96000  Motion  analysis,  video/3d 

96001  Motk)n  test  w/tt  press  meas 

96002  Dynamk:  surface  emg 

96003  Dynamk;  fine  wire  emg 

96105  Assessment  of  aphasia 

96110  Devetopmental  test,  lim 

96111  Developmental  test,  extend 

96115  Neurot>ehavior  status  exam 

INCLUDE  HCPCS  level  2  codes  for  the  foMowing 
physical    therapy/occupatkxial    tfierapy/speecti-larv 
guage  pathology  sewnes: 
G0193  EndoscopK  study  swaHow 

functn 
G0194  Sensory  testing  endoscopic 

stud 

G0195  Clinical  aval  swalk>wing  fund 

G0196  Eval  of  swaltowing  with 

radkxjpa 
G0197  Eval  of  pt  for  prescip  speech 

devi 
G0198  Patient  adapatkm  &  train  for 

spe 
G0199  Reevaluatkxi  of  patient  use 

spec 
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G0200  Eval  of  patient  prescip  of  vok» 

P 

G0201   Modi  for  training  in  use  vok» 

pro 

Q0086  PhysKal  therapy  evakjatkxi/ 

RADIOLOGY 
INCLUDE  tfie  following  radnlogy  and  certain  ottier 

imaging  sen^nes  in  the  CPT  70000  series: 

70100-70110  X-ray  exam  of  jaw 

70120-70130  X-ray  exam  of  mastokls 

70134 X-ray  exam  of  middle  ear 

70140-70150  X-ray  exam  of  facial  bones 

70160  X-ray  exam  of  nasal  bones 

70190-70200  X-ray  exam  of  eye  sockets 

70210-70220  X-ray  exam  of  sinuses 

70240  X-ray  exam,  pituitary  saddle 

7025CV-70260  X-ray  exam  of  skull 

70300-70310  X-ray  exam  of  teeth 

70320  Full  mouth  x-ray  of  teeth 

70328  X-ray  exam  of  jaw  joint 

70330  X-ray  exam  of  jaw  jo»nts 

70336  Magnetk:  image,  jaw  joint 

70350  X-ray  head  for  orthodontia 

70356  Panoramic  x-ray  of  jaws 

70360 X-ray  exam  of  neck 

70370  Throat  x-ray  &  fluoroscopy 

70371  Speech  evaluatkxi,  complex 

70380  X-ray  exam  of  salivary  gland 

70450  Ct  head/brain  w/o  dye 

70460  Ct  head/brain  w/dye 

70470  Ct  head/brain  w/o&w  dye 

70460  Ct  ort)it/ear/fossa  w/o  dye 

70461  Ct  orbit/ear/fossa  w/dye 

70482  Ct  ort)it/ear/fossa  w/o&w  dye 

70486  Ct  maxiHolaaal  w/o  dye 

70487  Ct  maxillofactal  w/dye 

70486  Ct  maxlHofacial  w/o&w  dye 

70490  Ct  soft  tissue  neck  w/o  (^e 

70491  Ct  soft  tissue  neck  w/dye 

70492  a  sft  tsue  nek  w/o  &  w/dye 

70496  Ct  angk)graphy,  head 

70496  Ct  angkjgrapfiy.  neck 

70540  Mn  ort)it/face/neck  w/o  dye 

70542  Mri  ort)it/face/neck  w/dye 

70543  Mri  orbHac/nck  w/o&w  dye 

70544  Mr  angk>graphy  head  w/o  dye 

70545  Mr  angngraphy  head  w/dye 

70546  Mr  angkjgraph  head  w/o&w  dye 

70547  Mr  angiography  neck  w/o  dye 

70548  Mr  angwgraphy  neck  w/dye 

70549  Mr  angkjgraph  neck  w/o&w  dye 

70551  Mn  brain  w/o  dye 

70552  Mh  brain  w/dye 

70553  Mri  brain  w/o&w  dye 

71010-71022  Chest  x-ray 

71023  Cfiest  x-ray  and  fluoroscopy 

71030  Chest  x-ray 

71034  Chest  x-ray  and  fluoroscopy 

71035  Chest  x-ray 

71100  X-ray  exam  ol  nl)s 

71101  X-ray  exam  of  rilis/chest 

71110  X-ray  exam  of  ribs 

71111  X-ray  exam  of  r*s/ ctiest 

71120-71130  X-ray  exam  of  breasttione 

71250  Ct  thorax  w/o  dye 

71260  a  thorax  w/dye 

71270  Ct  thorax  w/o&w  dye 

71275  Ct  angkigrapfiy,  cfiest 

71550  Mri  chest  w/o  dye 

71551  Mn  chest  w/dye 

71552  Mn  chest  w/o&w  dye 

71555  Mri  angio  chest  w  or  w/o  dye 

72010-72020  X-ray  exam  of  spine 

72040-72052  X-ray  exam  of  neck  spine 

72069  X-ray  exam  of  trunk  spine 


Addendum  E.— Updated  List  of 
CPT'/HCPCS  Codes  Used  To 
Describe  Certain  Designated 
Health  Services  Under  the  Phy- 
sician Referral  Provisions— 
Continued 

[Section  1877  of  the  Social  Security  Act] 

72070-72074  X-ray  exam  ot  ttioracic  spine 

72080-72090  X-ray  exam  of  tojnk  spine 

72100-72120  X-ray  exam  of  \Kmw  spine 

72125  Ct  neck  spine  w/o  dye 

72126  „ Ct  neck  spine  w/dye 

72127  Ct  neck  spine  w/o&w  dye 

72128  Ct  ctiest  spine  w/o  dye 

72129  Ct  cfiesl  spine  w/dye 

72130  Ct  chest  spine  w/o&w  dye 

72131  Ct  lumbar  spine  w/o  dye 

72132  Ct  lumbar  spine  w/dye 

72133  Ct  lumtmr  spine  w/o&w  dye 

72141  Mn  neck  spine  w/o  dye 

72142  Mn  neck  spine  w/dye 

72146  Mri  chest  spirie  w/o  dye 

72147  Mn  cfiest  spine  w/dye 

72148  Mri  lumbar  spine  w/o  dye 

72149  Mn  lumbar  spme  w/dye 

72156  Mri  neck  spine  w/o&w  dye 

72157  Mri  chest  spine  w/o&w  dye 

72158  Mri  lumt>ar  spine  w/o&w  dye 

72170-72190  X-ray  exam  ol  pelvis 

72191   Ct  angkjgraph  pelv  w/o&w  dye 

72192  Ct  pelvis  w/o  dye 

72193  Cl  pelvis  w/dye 

72194  Ct  pelvis  w/o&w  dye 

72195 Mri  pelvis  w/o  dye 

72196  Mri  pelvis  w/dye 

72197  Mri  pelvis  w/o  &  w  dye 

72200-72202  X-ray  exam  sacroiliac  )Oints 

72220  X-ray  exam  of  taiHxxie 

73000  X-ray  exam  of  collar  bone 

73010  X-ray  exam  of  shoukler  blade 

73020-73030  X-ray  exam  of  sfiouWer 

73050  X-ray  exam  of  sfKXiMers 

73060  X-ray  exam  of  humerus 

73070-73080  X-ray  exam  ot  elbow 

73090  X-ray  exam  of  forearm 

73092  X-ray  exam  of  arm,  infant 

73100-73110  X-ray  exam  of  wnst 

73120-73130  X-ray  exam  of  hand 

73140  X-ray  exam  of  finger(s) 

73200  Ct  upper  extremity  w/o  dye 

73201   Ct  upper  extremity  w/dye 

73202  Ct  uppr  extremity  w/o&w  dye 

73206  Ct  angk}  upr  extrm  w/o&w  dye 

73218  Mri  upper  extremity  w/o  dye 

73219  Mri  upper  extremity  w/dye 

73220  Mn  uppr  extremity  w/o&w  dye 

73221  Mn  joint  upr  extrem  w/o  dye 

73222  Mri  loint  upr  extrem  w/  dye 

73223  Mn  )Oint  upr  extr  w/o&w  dye 

73500-73510  X-ray  exam  of  hip 

73520  X-ray  exam  of  hips 

73540  X-ray  exam  of  pelvis  &  hips 

73550  X-ray  exam  of  thigh 

73560  X-ray  exam  of  knee.  1  or  2 

73562  X-ray  exam  of  knee,  3 

73564  X-ray  exam,  knee.  4  or  more 

73565  X-ray  exam  of  knees 

73590  X-ray  exam  of  tower  leg 

73592  X-ray  exam  of  leg.  infant 

73600-73610  X-ray  exam  ol  ankle 

73620-73630  X-ray  exam  of  foot 

73650  X-ray  exam  of  heel 

73660  X-ray  exam  of  toe{s) 

73700  Q  tower  extremity  w/o  dye 

73701   Ct  tower  extremity  w/dye 

73702  Ct  IwT  extremity  w/o&w  dye 

73706 Ct  angio  Iwr  extr  w/o&w  dye 

73718  Mri  tower  extremity  w/o  dye 

73719  Mri  tower  extremity  w/dye 

73720  Mri  Iwr  extremity  w/o&w  dye 

73721  Mri  joint  of  Iwr  extre  w/o  d 

73722  Mri  joint  of  Iwr  extr  w/dye 
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73723  Mri  joint  Iwr  extr  w/o4w  dye 

73725  Mr  ang  Iwr  ext  w  Of  w/o  dye 

74000-74020  X-ray  exam  of  atxJomen 

74022  X-ray  exam  series,  abdomen 

74150  Ct  ab<Jofr»en  w/o  dye 

74160  Ct  abdomen  w/ttye 

74170 Ct  abdomen  w/o4w  dye 

74175  Ct  angio  abdom  w/o&w  dye 

74181  Mri  abdomen  w/o  dye 

74182  Mri  abdomen  w/dye 

74183  Mri  abdomen  Wo&w  dye 

74185  Mri  angio,  atxjom  w  or  w/o  dy 

74210  Confrst  x-ray  exam  of  throat 

74220  Contrast  x-ray,  esophagus 

74230  Cin^vkJeo  x-ray,  throat/eso 

74240-74245  X-ray  exam,  upper  gi  tract 

74246-74248  Contrst  x-ray  uppr  gi  tract 

742S0  X-ray  exam  of  small  bowel 

74290  Contrast  x-ray,  gaUbladdef 

74291  Contrast  x-rays,  galMadder 

74710  X-ray  measurement  of  pefvis 

75562  Heart  rtKi  lor  rrxKph  w/o  dye 

75553  Heert  mri  for  rrxKph  w/dye 

75554  Canfiac  MRI/function 

75555  Cantac  MRI/«milad  study 

75635 Ct  angio  abdomirwl  arteries 

76000  Fluoroscope  examination 

76006  X-fay  stress  view 

76010  X-ray,  nose  to  rectum 

76020  X-rays  for  bone  age 

76040  X-rays,  bone  evaluation 

76061-76062  X-tays,  bone  survey 

76066  X-rays,  bone  evaluation 

76066  Joint  survey,  single  view 

76065  Computer  mammogram  add-on 

76090  A.,  Mammogram,  or>e  breast 

76091  Mamniogram,  both  breasts 

76092  Mammogram,  screening 

76093  Magnetic  image,  breast 

76094  Magnetic  image,  both  breasts 

76100  X-ray  exam  of  body  section 

76101  Coniiplex  body  section  x-ray 

76102  Complex  body  section  x-rays 

76120  Cine/video  x-rays 

76125  One/  video  x-rays  add-on 

76150  _  X-ray  exam,  dry  process 

76370  CAT  scan  for  therapy  guide 

76375  3d/hotograph  reconstr  add-on 

76380 CAT  scan  follow-up  study 

76390  Mr  spectroscopy 

76400 Magnetic  image,  txxte  man-ow 

76499  Radiographic  procedure 

76506  Echo  exam  of  head 

76511-76512  Echo  exam  of  eye 

76513  Ecfio  exam  of  eye,  water  bath 

76516-76519  Echo  exam  of  eye 

76536  Us  exam  of  head  and  neck 

76604  Us  exam,  cf>est,  t)-scan 

76645  Us  exam,  breast(s) 

76700  Us  exam,  abdom,  complete 

76705  Us  exam,  atxlom,  limited 

76770  Us  exam  atidoback  wall,  comp 

76775  Us  exam  abdo  back  wall.  Mm 

76778  Us  exam  kidney  transplant 

76800  Us  exam,  spinal  canal 

76805  Us  exam,  pg  uterus,  compi 

76810  Us  exam,  pg  uterus,  mult 

76815  Us  exam,  pg  uterus  limit 

76816  Us  exam  pg  uterus  repeat 

76818  ,....  Fetal  bwphy  profile  w/nst 

76819  Fetal  biojjhys  profil  w/o  nst 

76825-76828  Echo  exam  of  fetal  heart 

76830  Us  exam,  transvaginal 

76831  Ectto  exam,  uterus 

76856  Us  exam,  pefvic,  comptefe 
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76857  Us  exam,  pelvic,  limited 

76870  Us  exam,  scrotum 

76872  Ectio  exam,  transrectal 

76873  EctK>grap  trans  r,  pros  study 

76880  Us  exam,  extremity 

76885  Us  exam  infant  hips,  dynamic 

76886  Us  exam  Infant  hips,  static 

76970  Ultrasound  exam  folk)w-up 

76977  Us  tione  density  measure 

76999  Echo  examinatkxi  procedure 

II^LUDE  the  following  CPT  codes  for  echocardtog- 
raphy  and  vascular  ultrasourxj: 

93303-93304  Echo  transthoracic 

93307-93306  Echo  exam  of  heart 

93320-93321  Ooppler  echo  exam,  heart.  If 

used  in  conjunctkxi  with 
93303-93308 

93325  Ooppler  cotor  fk>w  add-on,  if 

used  in  conjunction  with 
93303-93308 

93875-93882  Extracranial  Study 

93886-93888  Intracranial  study 

93922-93924  Extremity  study 

93925-93926  Lower  extremity  study 

93930-93931  Upper  extremity  study 

93965-93971   Extremity  study 

93975-93979  Vascular  study 

93960-93981  Penile  vascular  study 

93990  Ooppler  flow  testing 

INCLUDE  miscellaneous  other  HCPCS  level  2 
codes  for  radiology  and  certain  ottier  imaging  serv- 
ices: 

GOOSO  Residual  urine  by  ultrasound 

G0131-132  CT  scan,  bone  density  study 

G0188  Xray  Iwr  extrmty-fuH  Ingth 

G0202  Screening  mammography  dig- 
ital 
G0204  Diagnostic  mammography  dig- 
ital 
G0206  Diagnostic  mammography  dig- 
ital 

G0236  digital  film  convert  diag  ma 

R0070 Transport  portable  x-ray 

R0075 Transport  port  x-ray  multipl 

RADIATION  THERAPY  SERVICES  AND  SUPPLIES 
INCLUDE  CPT  codes  for  all  radiation  ttierapy  serv- 
ices and  supplies  in  the  CPT  70000  series. 

7726 1  -77263  Radiation  therapy  planning 

77280-77295  Set  radiatkxi  thereipy  fieW 

77299  Radiatkxi  therapy  planning 

77300  Radiatk>n  therapy  dose  plan 

77301  Radk)ltherapy  dos  plan,  imrt 

77305-77315  Radiation  therapy  dose  plan 

77321  Radiation  therapy  port  plan 

77326-77328  RadiatKMi  therapy  dose  plan 

77331  Special  radiation  dosimetry 

77332-77334  Radiation  treatment  akl(s) 

77336-77370  Radiatk>n  physics  consult 

77399  External  radiation  dosimetry 

77401-77416  Radiation  treatment  delivery 

77417  Radiology  port  film(s) 

77418  Radiatkjn  b(  delivery,  imrt 

77427  Radiatk>n  tx  management,  x5 

77431  .: Radiatksn  therapy  management 

77432  Stereotactk;  radiation  trmt 

77470  Special  radiation  treatment 

77499  Radiation  tt«erapy  management 

77520  Proton  trmt,  simple  w/o  comp 

77522  Proton  trmt,  simple  w/comp 

77523  Proton  trmt,  intermediate 

77525  Proton  treatment,  complex 

77600-77620  Hyperthermia  treatment 

77750  Infuse  radioactive  materials 
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77761  Apply  intrcav  radlat  simple 

77762  Apply  intrcav  radiat  interm 

77763  Apply  intrcav  radiat  compI 

77776  Apply  interstit  radiat  simp! 

77777  Apply  interstit  radiat  inter 

77778  Apply  iterstit  radiat  compI 

77781-77784  High  Intensity  brachytherapy 

.77789  Apply  surface  radiatk>n 

77790  Radiatnn  handling 

77799  Radium/radk)isotope  therapy 

INCLUDE  CPT  codes  for  radiatkxi  therapy  classi- 
fied elsewhere: 

31643  Diag  bronchosoope/catheter 

50559  Renal  endoscopy/radk>tracer 

55859  Percut/needle  insert,  pros 

61770  Incise  skull  for  treatment 

61793  Focus  radiatkxi  beam 

92974  Cath  place,  cardk}  brachytx 

PREVENTIVE  SCREENING  TESTS. 

IMMUNIZATIONS  AND  VACCINES 
The  foNowing  CPT  and  HCPCS  codes  are  excluded 
under  §41 1 .355{h)  as  screening  tests: 

76065  Computer  mammogram  add-on 

76092  Mammogram,  screening 

76977  Us  borte  density  measure 

G0103  Psa,  total  screening 

G0107  : CA  screen;  fecal  bk)od  test 

G0123  Screen  cerv/vag  thin  layer 

G0124  Screen  c/v  thin  layer  by  MD 

Q0141   Scr  c/v  cyto,  autosys  and  md 

G0143-G0145 Sa  c/v  cyto,  thinlayer,  rescr 

G0147  Scr  c/v  cyto,  automated  sys 

G0148  Scr  c/v  cyto,  autosys,  rescr 

Q0202  Screening  mammography  dig- 
ital 

P3000 Screen  pap  by  tech  w  md  supv 

P3001  Screening  pap  smear  by  ptiys 

The  foNowing  CPT  and  HCPCS  codes  are  excluded 
under  §  41 1 .355(h)  as  vaccines: 

90657  Fhj  vaccine,  6-35  mo,  im 

90658  Flu  vaccine,  3  yrs,  im 

90659  Ru  vadne,  whole,  im 

90732  Pneumococcal  vaccine 

90748  Hep  b/hib  vaccine,  im 

Q3018  Hepatitis  B  vaccine 

DRUGS  USED  BY  PATIENTS  UNDERGOING 
DIALYSIS 
The  foltowing  HCPCS  codes  are  excluded  under 
§41 1.355(g)  as  EPO  and  other  dialysis  related  out- 
patient prescriptkxi  drugs  furnished  in  or  by  an 
ESRD  facility: 

J0635  Calcitriol  injection 

J0895  Deferoxamine  mesylate  in] 

J1270  Injection,  doxercaksiferol 

J1750  Iron  dextran 

J1755  Iron  sucrose  injectk>n 

J2915  NA  Feme  Gluconate  Complex 

J2997  Alteplase  recombinant 

09920  Epoetin  with  hct  <=20 

09921   Epoetin  with  hct  =  21 

09922  Epoetin  with  hct  =  22 

09923  Epoetin  with  hct  =  23 

09924  Epoetin  with  hct  =  24 

09925  Epoetin  with  hct  =  25 

09926  Epoetin  with  hct  =  26 

09927 Epoetin  with  hct  =  27 

09928  Epoetin  with  hct  =  28 

09929  Epoetin  with  hct  =  29 

09930  Epoetin  with  hct  =  30 

09931   Epoetin  with  hct  =  31 

09932  Epoetin  with  hct  =  32 

09933  Epoetin  with  hct  =  33 

09934 Epoetin  with  hct  =  34 

09935  Epoetin  with  hct  =  35 
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09936  Epoetin  with  hct  =  36 

09937  Epoetin  with  hct  =  37 

09938  Epoetin  with  hct  =  38 

09939  Epoetin  with  hct  =  39 

09940  Epoetin  with  hct  >=  40 

^  CPT  codes  and  descriptions  only  are  copy- 
right 2001  American  Medical  Association.  All 
rights  are  reserved  and  applicable  PARS/ 
DFARS  clauses  apply. 

[FR  Doc.  01-27275  Filed  10-31-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatkm  Adminietration 

14  CFR  Parts  121, 125  and  129 

[Docket  No.  FAA-2001-10910;  Notice  No. 
01-12] 

RIN  2120-AG90 

Collision  Avoidance  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
use  airplane  weight  and  performance 
characteristics  to  require  a  collision 
avoidance  system  on  airplanes  operating 
under  part  121. 125,  or  129.  The  current 
traffic  alert  and  collision  avoidance 
system  (TCAS)  rules  for  parts  121  and 
125  require  use  of  TCAS  based  on 
airplane  weight  and  passenger-seating 
configuration  criteria  and,  in  some 
cases,  combination  passenger/cargo 
configuration  criteria.  Part  129  uses 
passenger-seating  configiu'ation  and  the 
type  of  airplane  power  plant.  This 
proposal  would  require  use  of  a 
collision  avoidance  system  by  all-cargo 
airplanes  for  the  first  time,  and  would 
standardize  the  requirements  for  all- 
cargo  and  passenger-carrying  airplanes. 
In  the  past,  cargo  air  carriers  had  small 
fleets  which  operated  primarily  at  night. 
However,  the  air  cargo  industry  has 
experienced  rapid  growth  and  cargo 
fleets  are  expanding.  Also,  cargo 
operatiojjs  are  increasingly  occiuring 
aroimd  the  clock  and  those  operations 
occiu'  in  airspace  shared  with  passenger 
airplanes. 

Therefore,  the  FAA  is  proposing 
colUsion  avoidance  system 
requirements  for  certain  cargo  airplanes 
to  minimize  the  possibility  of  midair 
collisions  involving  a  cargo. airplane.  In 
addition,  this  proposal  would 
standardize  the  collision  avoidance 
system  requirements  for  part  121, 125, 
and  129  airplanes. 
DATES:  Send  your  comments  on  or 
before  December  31,  2001. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  [FAA-2000- 
10910]  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 


You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  office  between  9:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
office  is  on  the  plaza  level  of  the 
NASSIF  Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown,  Air  Carrier  Operations 
Branch,  Flight  Standards  Service,  AFS- 
220,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-8321. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
reconunended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  sununarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  conunents  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 


Availability  ol^  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  http://dms.dot.gov/ 
search. 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  web  page  at  http:// 
www.faa.gov/avr/armhome.htm  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  nimiber,  noUce 
niunber,  or  amendment  nimiber  of  this 
rulemaking. 

Background 

Regulatory  History 

On  January  5, 1989,  the  FAA  issued 
the  "Traffic  Alert  and  Collision 
Avoidance  System;  Final  Rule"  (54  FR 
940,  January  10, 1989),  which 
established  requirements  for  the 
installation  and  use  of  TCAS  on 
passenger-carrying  airplanes  used  imder 
parts  121, 125, 129,  and  135.  The  final 
rule  required  parts  121  and  125 
operators  of  large  airplanes  with  a 
passenger  seating  configuration  of  more 
than  30  seats  to  have  TCAS  II  installed 
and  operational  by  December  30, 1991. 
Part  129  operators  of  turbine-powered 
airplanes,  with  a  passenger  seating 
configuration  of  more  than  30  seats, 
were  required  to  install  TCAS  II  in  those 
airplanes  by  December  30, 1991.  Part 
135  operators  (known  at  the  time  as  air 
taxi  and  conunuter  operators)  and  part 
129  operators  of  turbine-powered 
airplanes,  with  a  passenger  seating 
configuration  of  10-30  seats,  were 
required  to  install  TCAS  I  by  February 
9,  1995.  Part  121  operators  of 
combination  cargo/passenger  (combi) 
airplanes,  with  a  passenger  seating 
configuration  of  10-30  seats,  were 
required  to  install  TCAS  I  by  February 
9, 1995. 
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Diuing  this  rulemaking  effort, 
Congress  enacted  the  Airport  and 
Airway  Safety  and  Capacity  Expansion 
Act  of  1987  (Public  taw  100-223). 
which  among  other  things,  directed  the 
FAA  to  require  TCAS  n  by  December 
30, 1991,  on  airplanes  with  a  maximum 
passenger  seating  configuration  of  more 
than  30  seats. 

Amendments  to  the  TCAS  Rule 

In  response  to  concerns  that  the 
aviation  community  could  not  comply 
with  the  statutory  schedule  for  TCAS  II 
equipage,  the  FAA  proposed  a  modified 
schedule  to  phase-in  TCAS  II 
installation.  Public  Law  101-236, 
enacted  on  December  15. 1989.  allowed 
the  Administrator  to  extend  the 
deadline  for  TCAS  n  installation  for  no 
more  than  2  years.  On  April  3, 1990,  the 
FAA  amended  the  compliance  schedule 
for  TCAS  II  installation  for  parts  121, 
125,  and  129  operators  (68  FR  13242. 
April  9, 1990).  The  revised  phase-in 
compliance  schedule  requirisd  all 
affected  airplanes  to  be  equipped  with 
TCAS  n  by  December  30, 1993. 

In  October  1992,  the  Regional  Airline 
Association  petitioned  for  a  temporary 
exemption  and  urged  the  FAA  to  extend 
the  compliance  date  for  the  installation 
of  TCAS  I.  Because  of  delays  in 
equipment  development  and  testing,  the 
complexity  of  the  equipment,  ,and 
requirements  for  supplemental  type 
certification,  the  FAA  extended  the 
compliance  date  for  installing  TCAS  I 
for  1  year  to  December  31, 1995  (59  FR 
67584.  December  29, 1994). 

On  December  12, 1995,  the  FAA 
issued  the  "Commuter  Operations  and 


General  Certification  and  Operations 
Requirements;  Final  Rule"  (60  FR 
65832,  December  20, 1995),  which,  in 
part,  required  certain  part  135  operators 
to  conduct  operations  imder  part  121. 
The  rule  affected  part  135  operators 
with  airplanes  having  a  passenger 
seating  configuration  of  10-30  seats. 
Before  the  "Commuter  Rule,"  only 
combi  airplanes  were  included  under 
the  10-30  passenger  seat  criteria  in 
§  121.356(b),  which  required  TCAS  I. 
The  "Commuter  Rule"  added  passenger 
airplanes  to  §  121.356(b)  to  cover  the 
remaining  10-30  passenger  seat 
airplanes  transitioning  from  part  135  to 
part  121.  hi  part  135,  the  TCAS  rule  for 
airplanes  with  a  passenger  seating 
configuration  of  10-30  seats  applies 
only  to  turbine-powered  airplanes,  but 
in  part  121,  the  TCAS  rule  applies  to  all 
airplanes  with  a  passenger  seating 
configuration  of  10-30  seats. 
Consequently,  some  piston-powered 
airplanes  with  a  passenger  seating 
configuration  of  10-30  seats  that  were 
not  required  to  have  TCAS  before  the 
"Commuter  Rule"  were  required  to  have 
TCAS  after  the  compliance  date  of  that 
rule.  The  amendment  also  revised  the 
TCAS  rule  by  including  reference  to 
TCAS  I  in  §  121.356(c),  which  covers 
flight  manuals. 

Current  Requirements 

Traffic  Alert  and  Collision  Avoidance 
System  (TCAS)  is  a  general  term  for  a 
family  of  airborne  devices  that  function 
independently  of  the  ground-based  air 
traffic  control  (ATC)  system  and  provide 
collision  avoidance  protection  for  a 


broad  spectrum  of  airplane  types.  It  is 
designed  to  serve  as  a  safety  back-up  to 
the  ATC  system. 

TCAS  I  provides  proximity  warnings 
to  pilots  in  the  form  of  traffic  advisories 
(TAs),  which  display  the  intruding 
transponder-equipped  traffic  relative  to 
the  TCAS-equipped  airplane.  Traffic 
advisories  generally  include  the  range, 
altitude,  and  bearing  of  the  intruding 
airplane.  Current  rules  require  at  least 
TCAS  I  on:  (1)  Passenger  or  combi 
airplanes  with  a  passenger  seating 
configuration  of  10-30  seats  operated 
under  part  121,  and  (2)  turbine-powered 
airplanes  with  a  passenger  seating 
configiu-ation  of  10-30  seats  operated 
under  part  129  or  135. 

TCAS  II  provides  both  TAs  and 
recommended  vertical  escape 
maneuvers,  known  as  resolution 
advisories  (RAs).  Resolution  advisories 
provide  pilots  with  information  to 
change  a  flight  path  or  prevent  a 
maneuver  that  could  cause  insufficient 
separation  between  airplanes.  TCAS  11 
also  coordinates  RAs  between  two 
TCAS-equipped  airplanes  (i.e.,  each 
pilot  would  receive  an  RA  that  would 
not  conflict  with  the  other  RA).  Current 
rules  require  TCAS  II  on:  (1)  Large 
airplanes  with  a  passenger  seating 
configuration  of  more  than  30  seats 
operated  imder  part  121  or  125,  and  (2) 
turbine-powered  airplanes  with  a 
passenger  seating  configuration  of  more 
than  30  seats  operated  in  the  United 
States  imder  part  129. 

The  current  TCAS  requirements  for 
parts  121, 125.  and  129  are  summarized 
in  the  table  below: 


14  CFR 

Classification 

Equipment  requirements 

121  356(a) 

Large  airplane,  a  passenger  seating  configuration  of 
more  ttian  30  seats,  excluding  any  pilot  seat. 

Passeriger  or  comtit  airplane,  a  passenger  seating  con- 
figuration of  10-30  seats,  excluding  any  pilot  seat. 

Large  airplane,  a  passenger  seating  configuration  of 
more  ttian  30  seats,  excluding  any  pilot  seat. 

Turbine-powered  airplane,  a  passef>ger  seating  configu- 
ration of  more  than  30  seats,  excluding  any  pilot  seat. 

Turbine-powered  airplane,  a  passenger  seating  configu- 
ration of  10-30  seats,  excluding  any  pilot  seat. 

TCAS  II  and  a  Mode  S  transponder. 

121.356(b) 

125.224(a) 

An  approved  traffic  alert  and  collision  avoidance  sys- 
tem; if  TCAS  II  is  installed,  it  must  coordinate  with 
TCAS  units  that  meet  TSO  C-119. 

TCAS  II  and  a  Mode  S  transponder. 

129.18(a)(1)' 

TCAS  II  and  a  Mode  S  transponder. 

129.18(b) 

An  approved  traffic  alert  and  collision  avoidance  sys- 

tem; if  TCAS  II  is  installed,  it  must  coordinate  with 
TCAS  units  that  meet  TSO  C-1 19. 

TCAS  transmits  interrogations  that 
elicit  replies  from  radar  beacon 
transponders  in  nearby  airplanes.  The 
level  of  protection  provided  by  TCAS 
depends  on  the  type  of  transponder  the 
intruding  airplane  is  carrying.  For 
example,  neuby  airplanes  equipped 
with  a  Mode  A  transponder  will  provide 
only  range  and  azimuth  information  to 
the  TCAS-equipped  airplane;  whereas, 
an  airplane  equipped  with  a  Mode  C  or 


Mode  S  transponder  will  provide  range, 
azimuth,  and.  altitude  information  to  the 
TC^S-equipped  airplane.  Mode  S  is  a 
more  precise  transponder  because  it 
transmits  in  25-foot  increments: 
whereas.  Mode  C  transmits  in  100-foot 
increments.  TCAS  provides  protection 
only  from  airplanes  with  an  operating 
transponder. 


Purpose  of  the  Proposal 

The  FAA  promulgated  the  TCAS  rule 
in  1989  to  protect  air  carrier  passengers 
from  midair  collisions.  This  B&s  the 
added  benefit  of  protecting  persons  on 
the  ground.  Because  the  cargo  air 
carriers  traditionally  transported  few 
passengers,  operated  few  airplanes,  and 
operated  primarily  at  night,  the  FAA 
determined  that  those  cargo  airplanes 
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did  not  represent  a  significant  risk  to 
passenger-carrying  airplanes,  which 
operated  primarily  during  the  day. 

The  FAA  recognized  that  those  few 
cargo  airplanes  would  benefit  some 
from  the  TCAS  requirement  for 
passenger  airplanes  because 
transponder-equipped  cargo  airplanes 
are  displayed  to  pilots  of  TCAS- 
equippied  passenger  airplanes.  Cargo 
airplanes  also  benefit  because  of  the 
large  number  of  passenger  airplanes  that 
are  equipped  with  TCAS.  In  addition, 
the  FAA  determined  that  the  cost/ 
benefit  analysis  and  risk  level  at  that 
time  did  not  support  requiring  cargo 
operators  to  equip  their  airplanes  with 
TCAS. 

hi  1987.  prior  to  the  TCAS  rule,  the 
air  cargo  industry  operated 
approximately  375  airplanes.  Today, 
cargo  air  carriers  operate  approximately 
1.150  airplanes  and  the  demand  for  air 
cargo  services  is  expected  to  continue 
growing  at  a  rate  of  5-6  percent  per  year 
over  the  next  10-20  years.  The  FAA 
believes  that  because  the  U.S.  air  cargo 
industry  and  daytime  cargo  operations 
have  grown  rapidly  at  high-density 
hubs,  an  increased  risk  of  near  midair 
collisions  (NMACsfinvolviog  cargo  and 
passenger  airplanes  exists.  Furthermore, 
large  total  traffic  volume  and 
complexity  within  the  National 
Airspace  System  (NAS)  increase  the 
challenge  of  maintaining  safe  separation 
amongaircraft. 

On  February  6. 1999.  a  cargo  airplane 
and  a  passenger  airplane  were  involved 
in  a  hazardous  situation  when  they 
passed  within  1  mile  horizontally,  and 
600  feet  vertically  from  each  other.  The 
passenger  airplane  was  equipped  with 
TCAS  and  its  pilot  took  action  to  avoid 
the  cargo  airplane.  On  March  2, 1999,  a 
NMAC  occurred  over  Salina.  Kansas 
involving  two  cargo  airplanes.  Neither 
airplane  was  eqmpped  with  TCAS  and 
the  airplanes  passed  within  an 
estimated  one-half  mile  horizontal  and 
0  feet  vertical  separation  of  each  other. 
These  occurrences  illustrate  the 
potential  of  a  colUsion  between  cargo 
and  passenger  airplanes  or  two  cargo 
airplanes. 

According  to  FAA  data,  since  the 
installation  of  TCAS  began,  the  niunber 
of  pilot-reported  NMACs  dropped  from 
454  reports  in  1990  to  an  all-time  low 
of  194  in  1996.  FAA  data  also  disclose 
that  bom  January  1,  1994,  to  January  1, 
1999,  pilots  flying  cargo  airplanes  filed 
four  NMAC  reports.  Two  incidents 
involved  Federal  Express  airplanes,  one 
NMAC  involved  an  Empire  Airlines, 
Inc.,  airplane,  and  one  involved  an 
Airborne  Express.  Inc.,  airplane.  The 
NTSB  has  reported  that  no  midair 
collisions  involving  large  all-cargo 


transport  airplanes  have  occurred. 
However,  the  FAA  believes  that  the 
potential  risk  exists  of  a  NMAC  or  a 
midair  collision  occurring  involving  a 
cargo  airplane. 

Therefore,  the  FAA  proposes  to  use 
airplane  weight  and  performance 
characteristics  to  encompass  cargo  as 
well  as  passenger  airplanes  and  to 
standardize  and  clarify  parts  121, 125, 
and  129.  The  FAA  believes  this  would 
reduce  the  risk  of  midair  collisions, 
increasing  pubUc  safety  in  the  air  and 
on  the  ground. 

Petition  for  Rulemaking 

Sununary  of  the  Petition  for  Rulemaking 

The  Independent  Pilots  Association 
(IP A),  representing  pilots  from  United 
Parcel  Service,  petitioned  the  FAA  in 
September  1996  to  amend  §  121.356  to 
require  TCAS  II  on  transport  category 
airplanes  flown  in  all-cargo,  part  121 
operations.  According  to  IPA,  requiring 
transport  category  cargo  airplanes  to  be 
equipped  with  TCAS  II  may  prevent 
coUisions  between  cargo  airplanes  and 
between  cargo  and  passenger  airplanes 
operating  in  the  same  airspace.  IPA 
maintains  that  a  TCAS  II  equipage 
requirement  would  reduce  the  risk  of 
death  and  serious  injury  to  pilots, 
passengers  of  other  airplanes,  and 
persons  on  the  groimd. 

IPA  maintains  that  TCAS  has  a 
proven  track  record  in  reducing  the  risk 
of  midair  collisions.  Further,  the  FAA 
has  reported  to  Congress  that  TCAS 
provides  an  additional  safety  margin 
against  midair  colUsions.  According  to 
IPA,  the  FAA  and  the  National  Air  and 
Space  Administration's  Aviation  Safety 
Reporting  System  have  received  several 
reports  indicating  that  TCAS  II  was 
credited  with  preventing  midair 
collisions. 

IPA  asserts  that  the  FAA  articulated 
its  belief  that  TCAS  provides  a  valuable 
backup  to  visual  collision  avoidance, 
right-of-way  rules,  and  air  traffic 
separation  services  when  it  issued  the 
"Notification  to  Air  Traffic  Control 
(ATC)  of  Deviations  frt)m  ATC 
Clearances  in  Response  to  Traffic  Alert 
and  Collision  Avoidance  System 
Resolution  Advisories;  Final  Rule"  (60 
FR  50676).  This  rule  authorizes  pilots  to 
deviate  from  their  ATC  clearance  to 
respond  to  a  TCAS  RA. 

IPA  states  that  the  cargo  industry  has 
experienced  rapid  growth  over  the  past 
15  years,  and  the  cargo  industry's 
present  operations  more  closely 
resemble  those  of  the  passenger  carriers. 
IPA  asserts  that  cargo  air  carriers  are 
now  operating  numerous  daytime  flights 
in  addition  to  nighttime  flights  and 
share  the  same  airspace  with  passenger 


airplanes.  IPA  states  that  cargo  air 
carriers  operate  within  a  hub  and  spoke 
system  in  which  large  banks  of  flights 
arrive  at  and  depart  from  the  same 
airport  within  a  short  period  of  time. 
IPA  believes  this  contributes  to  an 
increased  workload  for  air  traffic 
controllers  and  is  further  reason  to 
require  on-board  coUision  avoidance  for 
cargo  airplanes.  IPA  also  claims  that 
late-night  ATC  system  maintenance, 
sleep-deprived  controllers,  ATC 
computer  and  communications  outages, 
and  the  development  of  the  "Free 
Flight"  program  are  all  additional 
reasons  to  require  TCAS. 

Comments  on  the  Petition  for 
Rulemaking 

The  FAA  published  a  summary  of 
IPA's  petition  for  riilemaking  in  the 
Federal  Register  on  October  25, 1996 
(61  FR  55230).  The  FAA  received  350 
comments  in  support  of  the  petition, 
and  none  opposing  it.  A  copy  of  the 
petition  for  rulemaking  and  comments 
received  in  response  to  the  petition  have 
been  placed  in  the  docket. 

Commenters  included  the  Air  Line 
Pilots  Association  (ALP A),  Allied  Pilots 
Association  (APA),  Air  Traffic  Control 
Association,  Inc.  (ATCA).  International 
Brotherhood  of  Teamsters  (IBT).  and 
Airline  Professionals  Association 
Teamsters  Local  1224  (APAT).  The  FAA 
also  received  comments  frvm  3 
individual  pilots.  314  pilots  employed 
by  Airborne  Express,  and  28  pilots 
employed  by  DHL  Airways,  Inc.  (DHL). 
In  addition,  two  comments  were 
received  from  members  of  Congress, 
who  forwarded  correspondence  from 
their  constituents. 

The  APA  states  that  the  1989  TCAS 
rule  excluded  small  commuter  airplanes 
that  operate  out  of  low  traffic  airports 
from  the  TCAS  requirements.  The  APA 
also  states  that  the  regulation  excluded 
cargo  airplanes,  which  was  an  oversight. 
An  individual  pilot  states  that  the  lack 
of  a  uniform  regulation  that  includes  all 
transport  category  airplanes  negates 
some  of  the  safety  enhancements  gained 
by  the  introduction  of  TCAS.  The  IBT 
endorses  and  supports  the  FAA's 
recognition  that  TCAS  is  an  effective 
collision  avoidance  system.  The  IBT 
comments  that  the  FAA's  confidence  in 
TCAS  permits,  by  regulation  (14  CFR 
§  91.123),  pilots  to  deviate  from  an  ATC 
clearance  in  response  to  a  TCAS 
resolution  advisory. 

The  APAT  and  ALPA  note  that  the 
FAA  requires  sophisticated  equipment 
on  cargo  and  passenger  airplanes,  such 
as  groimd  proximity  warning  systems, 
airborne  weather  radar,  windshear 
detection  systems,  altitude  alerters, 
cockpit  voice  recorders,  and  flight  data 
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recorders.  These  commenters  add  that 
the  safety  item  not  common  to 
passenger  and  cargo  airplane  operations 
is  TCAS  II.  Many  commenters  generally 
indicate  that  the  lack  of  TCAS  on  cargo 
airplanes  compromises  the  safety  of  the 
traveling  public.  They  state  that  cargo 
airplanes  share  the  same  airspace  as 
passenger  airplanes  and  that  since  the 
requirement  to  carry  TCAS  on 
passenger-carrying  airplanes  was  issued, 
cargo  operations  have  expanded 
significantly.  The  IBT  theorizes  that  an 
increase  in  cargo  operations  increases 
the  statistical  probability  of  a  midair 
collision  involving  a  cargo  air  carrier. 

Airborne  Express  pilots  comment  that 
there  are  over  700  arrivals  and 
departures  of  cargo  airplanes  imder 
control  of  the  Indianapolis  Air  Route 
Traffic  Control  Center  between  the 
hours  of  11:00  p.m.  and  6:30  a.m. 
According  to  this  group  of  commenters, 
these  airplanes,  which  are  not  equipped 
with  TCAS,  fly  over  densely  populated 
cities  and  may  be  carrying  hazardous 
materials.  Additionally,  the  APAT  notes 
that  passenger-carrying  airplanes  often 
conduct  "red  eye"  flights  at  night, 
which  may  result  in  an  increased  risk 
for  colUsions.  According  to  APAT, 
during  the  hoiu-s  air  carriers  conduct 
"red  eye"  flights,  airplanes  often  fly  at 
ffight  levels  not  tjrpicaUy  assigned  for 
the  direction  the  airplane  is  flying. 

Airborne  Express  pilots  and  the  APAT 
maintain  that  certain  ATC  computer 
functions  are  shut  down  for  routine 
maintenance  between  the  hours  of  1:00 
a.m.  and  5:00  a.m.  They  argue  that  at 
such  times,  ATC  uses  its  backup 
computers,  which  do  not  have  the 
collision  warning  system  that  is 
installed  on  the  primary  computers.  As 
such,  the  commenters  believe  that 
airborne  collision  avoidance  systems  are 
necessary. 

The  BT.  the  APAT,  and  the  Airborne 
Express  pilots  addressed  the  effects  of 
nighttime  operations  on  hiunan 
circadian  rhythms.  According  to  those 
commenters,  pilots  and  controllers  who 
work  at  night  suffer  the  effects  of  the 
body's  circadian  low-point,  which 
results  in  a  reduction  of  mental 
alertness  and  performance.  Those 
conunenters  contend  that  it  is  during 
such  periods  that  the  air  traffic  facilities 
also  are  often  shut  down  for 
maintenance.  According  to  the 
commenters,  pilots  who  feel  the  effects 
of  this  circadian,  low  rely  heavily  on 
controllers  during  times  of  reduced  ATC 
computer  functions. 

The  FAA  received  several  comments 
regarding  the  positive  effect  TCAS  has 
had  on  rates  of  midair  and  near  midair 
collisions.  According  to  the  APA.  since 
the  requirement  to  carry  TCAS  on 


passenger-carrying  airplanes  became 
effective  in  1993,  FAA  statistics  disclose 
a  decline  in  reported  NMACs  from  38  in 
1993  to  20  in  1996.  The  APAT  states 
that  pilot  reports  of  all  NMACs  have 
dropped  from  454  in  1990  to  240  in 
1995. 

Other  commenters  addressed  specific 
fatal  midair  collisions.  The  APAT 
conunents  that  the  NTSB  found  that  the 
collision  between  a  McDonnell  Douglas 
DC-9  and  a  Piper  PA-12  over  Cerritos, 
CaUfomia,  in  1986  might  have  been 
avoided  if  either  the  pilots  or  the 
controller  had  an  automated  coUision 
avoidance  system  available  to  them. 
ALPA  noted  that  the  use  of  the  see-and- 
'  avoid  requirement  to  prevent  midair 
colUsions  has  severe  limitations  caused 
by  physiological  constraints  of  the 
hiunan  eye,  cockpit  window 
configurations,  and  current  ATC 
procedures.  ALPA  cited  the  November 
12. 1996,  midair  collision  over  India 
between  a  Saudi  Boeing  B-747  and  a 
Kazakh  Ilyiishin  IL-76  as  evidence  that 
highly  experienced  pilots  cannot 
consistently  visually  detect  and  avoid 
traffic  threats.  In  addition,  ALPA 
indicated  that  TCAS  U  equipment  may 
have  prevented  the  accident. 

ALPA  also  comments  that  ground 
fatalities  do  occiu  as  a  result  of  midair 
collisions.  Specifically,  ALPA  refers  to 
the  1978  midair  collision  over  San 
Diego,  California,  which  caused  7 
deaths  on  the  ground,  and  the  Cerritos 
midair  collision,  which  caused  15 
deaths  on  the  ground. 

Regarding  general  safety  issues,  DHL 
pilots,  ALPA,  APAT,  and  IBT  refer  to 
the  FAA's  stated  goal  of  "one  level  of 
safety."  Those  commenters  indicate  that 
this  goal  should  include  equipping 
cargo  airplanes  with  TCAS.  Also,  they 
comment  that  one  effect  of  the  "one 
level  of  safety"  goal  is  the  requirement 
for  certain  commuter  operators  that 
formerly  operated  under  the 
requirements  of  part  1 35  to  now  operate 
under  the  requirements  of  part  121. 
Those  operators  have  been  required  to 
install  TCAS  in  airplanes  with  a 
passenger  seating  configuration  of  10  to 
19  seats.  However,  ALPA  points  out  that 
airplanes  with  a  passenger  seating 
configiiration  of  30  seats  or  less  are  only 
required  to  be  equipped  with  TCAS  I. 
ALPA  states  that  TCAS  I  is  an  inferior 
system  and  does  not  provide  pilots  with 
RAs.  According  to  ALPA,  pilots  using 
TCAS  I  are  required  to  identify  visually 
the  "threat  aircraft"  before  initiating 
avoidance  maneuvers.  DHL  pilots  state 
that  all  cargo  airplanes  must  be  « 

equipped  with  TCAS  if  the  FAA  has  a 
"zero  accident"  objective. 

The  FAA  received  comments  stating 
that  requiring  TCAS  on  aU  transport 


airplanes  would  enhance  safety  and 
close  a  "loophole"  that  does  not  require 
cargo  airplanes  to  be  equipped  with 
TCAS.  The  commenters  indicate  that 
the  "loophole"  requires  certain 
passenger-carrying  airplanes  to  carry 
TCAS,  but  excludes  cargo  airplanes 
from  the  same  requirement. 

The  DHL  pilots  note  that  TCAS  U  has 
360-degree  traffic  alerting  capability  in 
all  weather.  An  individual  pilot 
commented  that  the  pilot  of  an  airplane 
equipped  with  TCAS  U  would  not  know 
which  direction  a  non-TCAS  11- 
equipped  airplane  would  turn  during  a 
traffic  conflict. 

Commenters  state  that  the  FAA  is 
falling  behind  Europe  and  Japan  in 
aviation  safety  improvements.  Some 
commenters  state  that  in  the  year  2000. 
the  Europeans  and  Japanese  will  require 
TCAS  on  airplanes  with  30  or  more 
passenger  seats,  or  weighing  more  than 
33,000  pounds. 

ALPA  states  that  pilots  have  found 
TCAS  n  to  be  invaluable  when 
operating  in  foreign  airspace  that  has 
marginal  ATC  services.  Commenters 
express  the  need  for  TCAS  in  North 
Atlantic  operations  because  of  ICAO's 
initiative  to  estabUsh  Reduced  Vertical 
Separation  Minimum  (RVSM)  in  the 
nonradar  environment  of  the  oceanic 
airspace.  ALPA  states  that  the  RVSM 
program  reduces  vertical  separation  to 
1 ,000  feet  for  aircraft  operating  between 
29,000  feet  and  41,000  feet.  The 
commenter  states  that  it  cannot  find  any 
requirement  for  TCAS  II  on  those 
airplanes  exercising  RVSM  privileges. 

FAA  Response  to  the  Petition  for 
Rulemaking 

The  FAA  believes  that  this  NPRM  is 
responsive  to  the  IPA's  petition  for 
rulemaking,  although  it  is  broader  in 
scope.  Inclusion  of  airplanes  operating 
under  parts  121, 125,  and  129  would 
ensure  that  airplanes  of  similar  weight 
and  performance  capability  would  be 
equipped  with  collision  avoidance 
systems.  This  action  will  serve  as  the 
FAA's  response  to  the  petitioner's 
request  to  amend  §  121.356. 

Congressional  Hearing 

The  U.S.  House  of  Representatives 
Committee  on  Transportation  and 
Infrastructure,  Subcommittee  on 
Aviation,  held  a  hearing  on  February  26. 
1997,  to  discuss  whether  to  require 
TCAS  n  on  cargo  airplanes.  The  hearing 
also  addressed  four  near  midair 
collisions  that  occurred  in  February 
1997  and  involved  military  aircraft  and 
passenger  airplanes.  Individuals  from 
the  FAA,  NTSB,  United  States  Air  Force 
(USAF).  United  States  Navy  (USN). 
ALPA,  Nations  Air  Express.  Inc.. 
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Independent  Pilots  Association  (IPA), 
International  Teamsters  Airline  Division 
(Teamsters),  the  National  Air  Transport 
Association  (NATA),  and  the  Cargo 
Airline  Association  (CAA)  (formerly 
known  as  the  Air  Freight  Association) 
testified  at  the  hearing.  Most  witnesses 
supported  requiring  TCAS  on  cargo 
airplanes.  NATA  rejected  the  proposal 
citing  minimal  safety  increases  and  an 
unjustifiable  financial  burden  to  air 
carriers.  A  transcript  of  the  hearing  and 
written  testimonies  submitted  by  the 
witnesses  are  in  the  public  docket. 

NTSB  Recommendation 

On  September  9, 1999,  the  NTSB 
recommended  that  the  FAA  amend 
§§  121.356. 125.224,  and  129.18.  The 
NTSB  cited  two  NMACs  that  occurred 
in  early  1999  involving  airplanes  that 
were  not  required  to  have  TCAS  11 
equipment  installed.  The  NTSB 
reconunended  that  the  FAA  require  all 
aircraft  of  15,000  kilograms  (ikg.  = 
2.2lb.;  2.2  x  15,000=  33,000  pounds)  or 
greater  MCTOW,  or  more  than  30 
passenger  seats,  be  equipped  with  TCAS 
n  and  an  appropriate  Mode  S 
transponder. 

The  NTSB  states  that  a  valuable 
feature  of  TCAS  n  is  its  ability  to 
coordinate  escape  maneuvers  with 
TCAS  II  equipment  on  opposing 
airplanes.  But  when  two  potentially 
conflicting  airplanes  are  not  equipped 
with  TCAS  II,  avoidance  maneuvers 
chosen  by  the  pilots  may  be 
uncoordinated  and  the  two  flight  paths 
may  continue  to  converge.  The  same 
outcome  could  result  if  one  airplane  is 
equipped  with  TCAS  II  and  the  other  is 
not  equipped  with  TCAS. 

According  to  the  NTSB,  a  dral^ 
implementation  plan  published  by  the 
European  Civil  Aviation  Conference 
states  that  by  January  1 ,  2000,  passenger 
and  cargo  airplanes  weighing  more  than 
15,000  kilograms,  or  configured  with 
more  than  30  seats  must  be  equipped 
with  TCAS  n  to  fly  within  European 
airspace.  Several  other  countries  are 
implementing  similar  TCAS 
requirements. 

The  NTSB  also  discusses  the 
developing  technology  known  as  AOS- 
B.  It  states  that  although  ADS-B  may 
have  a  future  as  a  collision  avoidance 
system,  that  is  not  its  primary  function 
and  no  firm  schedule  or  implementation 
plan  has  been  established.  The  NTSB 
further  states  that  many  technical  and 
research  issues  remain  to  be  resolved 
before  ADS-B  can  provide  anti-collision 
capability  comparable  to  that  of  TCAS 
equipment.  A  copy  of  the  NTSB's 
recommendation  is  included  in  the 
public  docket. 


Recent  Legislation 

On  April  5,  2000,  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act 
(AIR-21)  was  enacted  (Pub.  L.  106-181). 
AIR-21  directs  the  FAA  to  require  all 
cargo  airplanes  of  more  than  15,000 
kilograms  MCTOW  to  be  equipped  with 
collision  avoidance  equipment  by 
December  31,  2002.  AIR-21  also 
provides  for  an  extension  of  up  to  2 
years  for  safety  or  public  interest 
reasons. 

AIR-21  defines  collision  avoidance 
equipment  as  "equipment  that  provides 
protection  from  mid-air  collisions  using 
technology  that  provides  cockpit-based 
detection  and  conflict  resolution 
guidance,  including  display  of  traffic; 
and  a  margin  of  safety  of  at  least  the 
same  level  as  provided  by  the  collision 
avoidance  system  known  as  TCAS  11." 
This  proposal  is  consistent  with  the 
statutory  definition  and  mandate. 

The  Proposal 

The  FAA  is  proposing  to  amend 
§§  121.356, 125.224,  and  129.18  by 
changing  the  applicability  criteria  for 
collision  avoidance  system 
requirements.  Rather  than  retaining  the 
current  passenger-seating  configuration 
criterion  to  determine  applicability,  the 
FAA  would  use  revised  weight  and 
performance  criteria.  As  such,  this 
proposed  rule  would  standardize  the 
collision  avoidance  system 
requirements  for  airplanes  of  similar 
size  and  performance  capability.  It 
would  apply  to  cargo  airplanes  and 
other  airplanes  that  are  not  required  to 
have  TCAS  imder  current  regulations. 

Turbine-powered  airplanes  of  more 
than  33,000  pounds  maximum 
certificated  takeoff  weight  (MCTOW) 
operated  under  part  121, 125,  or  129 
would  be  required  to  be  equipped  with 
TCAS  II,  or  equivalent,  and  an 
appropriate  Mode  S  transponder. 
Turbine-powered  airplanes  of  33,000 
povmds  or  less  MCTOW  operated  under 
part  121,  125,  or  129  would  be  required 
to  be  equipped  with  at  least  TCAS  I,  or 
equivalent.  All  piston-powered 
airplanes,  regardless  of  weight, 
conducting  operations  under  part  121  or 
125  would  be  required  to  be  equipped 
with  TCAS  I,  or  equivalent. 

This  proposal  incorporates  the 
NTSB's  regulatory  recommendation. 
However,  the  FAA  has  excluded  piston- 
powered  airplanes  of  more  than  33,000 
pounds  MCTOW  from  these  proposed 
TCAS  II  requirements.  The  FAA  has 
determined  that  TCAS  I  is  more 
appropriate  for  those  airplanes, 
considering  their  reduced  performance 
characteristics. 

The  FAA's  proposal  is  broader  than 
the  NTSB's  recommendation.  This 


proposal  would  require  TCAS  I  on 
certain  turbine-powered  airplanes 
weighing  33,000  pounds  or  less 
MCTOW.  Finally,  the  FAA  notes  that 
TCAS  n  and  an  appropriate  Mode  S 
transponder  already  are  required  for 
airplanes  with  a  passenger  seating 
config\iration  of  more  than  30  seats  and 
most  of  these  airplanes  weigh  more  than 
33,000  pounds  MCTOW. 

General  Discussion  of  the  Proposals 

Current  Applicability 

Current  rules  require  TCAS  n  on:  (1) 
Large  airplanes  with  a  passenger  seating 
configuration  of  more  than  30  seats 
operated  imder  part  121  or  125,  and  (2) 
turbine-powered  airplanes  with  a 
passenger  seating  configuration  of  more 
than  30  seats  operated  in  the  United 
States  under  part  129. 

Part  121  certificate  holders  operating 
passenger  or  combi  airplanes,  and  part 
129  turbine-powered  airplanes  that  have 
a  passenger  seating  configuration, 
excluding  any  pilot  seat,  of  10  to  30 
seats  must  equip  those  airplanes  with  an 
approved  traffic  alert  and  collision 
avoidance  system.  (Part  125  only 
applies  to  airplanes  with  20  or  more 
passenger  seats.) 

Proposed  Applicability 

This  proposed  rule  would,  in  part, 
provide  for  the  installation  and  use  of 
an  appropriate  collision  avoidance 
system  on  all  airplanes  used  under  part 
121,  and  most  airplanes  used  imder  part 
125  or  129.  The  proposal  would 
standardize  TCAS  requirements  based 
on  airplane  performance  characteristics 
(either  piston-  or  turbine-powered)  and 
airplane  weight.  Although  TCAS 
technology  can  apply  to  all  aircraft,  this 
proposal  would  apply  only  to  airplanes. 
The  proposal  is  not  intended  to  apply  to 
aircraft  that  are  not  airplanes  (e.g., 
helicopters). 

The  FAA  intends  to  eliminate  the 
current  passenger-seating  threshold  test 
for  determining  collision  avoidance 
equipage.  The  passenger-seating 
configuration  criteria  excludes  cargo 
airplanes  and  airplanes  with  fewer  than 
10  passenger  seats.  The  FAA  has 
determined  that,  in  the  interest  of 
meeting  its  safety  goals,  implementing 
weight  and  performance  capability 
thresholds  for  collision  avoidance 
system  applicability  would  better  reflect 
the  type  of  airplanes  that  should  be 
equipped  with  a  collision  avoidance 
system.  As  such,  this  proposed  rule 
would  include  airplanes  that  may  have 
been  excepted  from  the  TCAS 
requirements  since  1989. 
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The  Weight  Threshold 

A  large  airplane  (defined  in  14  CFR 
1.1  as  an  airplane  of  more  than  12,500 
pounds  MCTOW)  that  has  a  passenger 
seating  configiu-ation  of  more  than  30 
seats  is  33,000  pounds  or  greater.  The 
current  TCAS  rules  have  resulted  in 
TCAS  II  equipage  for  airplanes  of  33,000 
pounds  or  greater  MCTOW.  Therefore, 
the  FAA's  proposal  to  use  a  weight 
criteria  of  33,000  pounds  MCTOW  for 
TCAS  II  requirements  does  not  change 
TCAS  n  requirements  for  the  passenger- 
carrying  airplanes. 

The  33,000-pound  MCTOW  threshold 
is  consistent  with  ICAO's  TCAS 
equipage  recommendation,  which  uses 
15,000  kilograms  MCTOW  (33,000 
pounds).  The  weight  threshold  would 
divide  afl^ected  airplanes  into  two 
categories:  (1)  Airplanes  that  weigh 
more  than  33,000  pounds  MCTOW;  and 
(2)  airplanes  that  weigh  33,000  pounds 
or  less  MCTOW.  to  addition,  the 
proposal  specifies  whether  the 
requirements  apply  to  turbine-powered 
or  piston-powered  airplanes. 

"The  FAA  recognized  that  the  current 
TCAS  rule  language  differs  among  parts 
121,  125,  and  129,  especially  in 
describing  which  airplanes  are  covered 
by  the  rule.  Some  of  these  differences 
can  be  standardized.  This  proposal 
would  standardize  those  collision 
avoidance  rules  to  the  greatest  extent 
possible.  The  FAA  intends  for  the 
proposal  to  continue  to  cover  all 
airplanes  that  currently  are  covered  by 
the  part  121, 125,  and  129  TCAS  rules. 

Part  135 

This  proposal  does  not  apply  to 
airplanes  operated  under  part  135.  In 
1995,  the  FAA  transitioned  all  part  135 
commuter  air  carriers  with  airplemes 
having  10  or  more  passenger  seats  into 
part  121,  and  they  are  currently  required 
to  have  TCAS.  The  transition  plan 
required  the  part  135  air  carriers  to  meet 
the  TCAS  standards  in  part  121.  The 
only  scheduled  carriers  remaining  in 
part  135  operate  are  those  with  9  or  less 
passenger  seats.  The  NTSB  did  not 
recommend  requiring  collision 
avoidance  equipment  for  part  135 
operators. 

While  safety  may  be  enhanced  by 
requiring  collision  avoidance  systems 
on  part  135  cargo  airplanes,  it  is 
appropriate  for  the  FAA  to  study  this 
issue  for  possible  future  rulemaking. 

As  in  all  rulemaking  proposals,  the 
FAA  conducts  extensive  research  to 
determine  which  airplanes  should  be 
included  in  any  proposed  rule.  The 
FAA  uses  the  best  available  data  when 
developing  and  justifying  new  rules. 
The  FAA  recognizes  that  changes  to  its 


data  may  occut  as  it  is  updated  and  that 
some  data  may  be  inconclusive.  For  that 
reason,  the  FAA  encoiu-ages  the  public 
to  comment  on  the  scope  of  the 
proposed  rule,  particularly  on  the 
airplanes  to  be  covered  by  the  proposed 
rule. 

Equivalent 

Unlike  the  current  TCAS  rules,  this 
proposal  would  allow  an  equivalent 
system  to  be  used  in  lieu  of  TCAS. 
However,  as  explained  in  the  section 
entitled  "ADS-B  Technology"  below, 
FAA  approval  would  be  required.  To  be 
considered  as  an  alternative  to  TCAS, 
the  system  must  be  equivalent  to  and 
interoperable  with  TCAS.  The  FAA  is 
interested  in  new  technology  that  could 
improve  safety. 

Proposed  Requirements  for  TCAS  II,  or 
Equivalent 

This  proposal  would  require  TCAS  II, 
or  an  approved  equivalent  collision 
avoidance  system,  on  part  121. 125,  and 
129  turbine-powered  airplanes  of  more 
than  33,000  pounds  MCTOW.  In 
addition,  those  airplanes  would  be 
required  to  be  equipped  with  a  Mode  S 
transponder. 

'  By  using  the  term  "turbine-powered 
airplane,"  the  FAA  would  exclude 
piston-powered  airplanes  from  TCAS  II 
requirements,  reducing  the  scope  of  the 
current  §§121.356  and  125.18.  The  FAA 
is  aware  that  current  §§  121.356  and 
125.18  do  not  exclude  piston-powered 
airplanes  with  a  passenger  seating 
configuration  of  more  than  30  seats  from 
TCAS  II  requirements.  Several 
petitioners  operating  those  airplanes 
requested  exemptions  from  the  TCAS  II 
requirements  and  the  FAA  denied  those 
requests.  Since  the  1989  TCAS  rule,  the 
FAA  has  learned  that  piston-powered 
airplanes  lack  the  performance 
necessary  to  respond  to  TCAS  II 
resolution  advisories.  These  airplanes 
(mostly  1940s  vintage)  generally  operate 
at  low  altitudes,  where  airplanes 
normally  have  TCAS  I,  rather  than  at 
altitudes,  where  airplanes  normally 
have  TCAS  II. 

The  FAA  is  aware  of  piston-powered 
airplanes  operating  under  part  121  that 
would  be  allowed  to  have  less  than 
TCAS  n,  even  though  they  weigh  more 
than  33,000  pounds  MCTOW— the 
Douglas  DC-6  and  the  Convair  CV-240/ 
340/440  series.  However,  these 
airplanes  may  no  longer  be  conducting 
passenger-carrying  operations  with 
more  than  30  passenger  seats.  The  FAA 
believes  that  some  Convairs  (e.g.,  600- 
series)  converted  to  turbine  engines  may 
still  be  operating.  The  FAA  specifically 
requests  conunents  regarding  piston- 
powered  airplanes  weighing  more  than 


33,000  pounds  MCTOW  operating 
under  part  121  or  125  and  the  reduction 
of  scope  of  this  proposed  rule  on  piston- 
powered  airplanes  with  a  passenger 
seating  configiiration  of  more  than  30 
seats  operating  under  part  121. 

Proposed  Requirements  for  TCAS  I.  or 
Equivalent 

This  proposal  would  require  TCAS  I 
or  an  approved  equivalent  collision 
avoidance  system  on:  (1)  Turbine- 
powered  airplanes  of  33,000  pounds  or 
less  MCTOW  operated  under  part  121. 
125,  or  129;  and  (2)  all  piston-powered 
airplanes,  regardless  of  weight,  operated 
under  part  121  or  125.  This  would 
capture  the  remaining  part  121  and  125 
airplanes  not  covered  under  existing 
TCAS  II  requirements.  Operators  would 
be  allowed  to  equip  the  affected 
airplanes  with  TCAS  II,  or  an  equivalent 
system,  in  lieu  of  TCAS  I. 

Part  129  includes  certain  piston- 
powered  airplanes  that  are  too  small  to 
be  operated  practically  with  a  collision 
avoidance  system.  Such  airplanes  do 
not  operate  at  high  altitudes  or 
airspeeds.  Therefore,  TCAS  I 
requirements  under  part  129  would 
continue  to  apply  only  to  turbine- 
powered  airplanes. 

This  proposal  would  set  forth  a  new 
requirement  for  passenger  airplanes 
operating  under  part  125  with  a 
passenger  seating  configuration  of  30 
seats  or  less  (i.e.,  20-30  passenger  seats). 
Unlike  parts  121  and  129.  part  125 
currently  does  not  include  TCAS  I 
requirements  for  those  airplanes.  The 
FAA  has  determined  that  airplanes  of 
similar  weight,  performance  capability, 
and  operating  environment  should  be 
equipped  with  similar  collision 
avoidance  systems.  The  FAA  is  aware 
that  this  proposal  for  part  125.  similar 
to  part  121.  may  require  a  collision 
avoidance  system  on  DC-6s  and 
Convairs.  However,  consistent  with  the 
TCAS  I  requirements  proposed  in  part 
121,  turbine- powered  airplanes  of 
33,000  pounds  or  less  MCTOW.  and  anv 
piston-powered  airplane  regardless  of 
weight  under  part  125  would  be 
required  to  be  equipped  with  TCAS  I. 

Plain  Language  in  Government  Writing 

In  response  to  the  June  1,  1998, 
Presidential  memorandum  regarding  the 
use  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  You  can  find  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http: 
www.plainlanguage.gov. 
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The  FAA  is  proposing  amendments  to 
§§121.356. 125.224,  and  129.18  in  a 
table  format.  The  FAA  specifically 
requests  comments  on  whether  these 
proposed  amendments  are  in  clear 
language,  and  whether  the  table  format 
is  easy  for  the  reader  to  imderstand. 

Use  of  "You "  versus  "Pilot"  or 
"Certificate  Holder" 

Under  current  §§  121.356, 125.224, 
and  129.18,  the  FAA  uses  the  terms 
"person"  and  "certificate  holder"  to 
indicate  who  the  rule  applies  to.  The 
FAA  proposes  to  standardize  this  and 
use  the  term  "you"  to  apply  to 
certificate  holders  and  pilots  operating 
the  affected  airplanes.  Specifically,  in 
part  121,  this  revision  would  clarify  that 
the  pilots,  in  addition  to  the  certificate 
holder,  are  responsible  for  ensuring  that 
an  airplane  meets  the  appropriate 
collision  avoidance  requirements  before 
operating  that  airplane.  Section 
91.221(b)  of  14  CFR  states  that  "[ejach 
person  operating  an  aircraft  equipped 
with  an  operable  traffic  alert  and 
collision  avoidance  system  shall  have 
that  system  on  and  operating."  The  FAA 
would  reiterate  this  responsibility  in  the 
proposed  collision  avoidance  rules  in 
parts  121  and  125. 

Pilots  operating  non-U.S.-registered 
airplanes  under  part  129  are  not 
required  to  possess  U.S.  pilot 
certificates.  Furthermore,  foreign  air 
carriers  operating  under  part  129 
primarily  operate  foreign-registered 
airplanes;  therefore,  the  proposed  nile 
would  be  applicable  only  to  the  foreign 
air  carrier.  The  term  "you"  woiild  not 
mean  the  pilots.  I 

Compliance  Schedule 

The  FAA  proposes  that  operators  be 
required  to  equip  affected  airplanes  by 
October  31,  2003.  The  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act 
(Public  Law  106-181)  directs  the  FAA 
to  require  collision  avoidance 
equipment  by  December  31,  2002,  and 
allows  a  2-year  extension  for  safety  or 
public  interest  reasons.  ICAO 
recommended  a  compliance  date  of 
January  1,  2003. 

The  FAA  determined  that  a 
compliance  date  of  October  31,  2003, 
would  provide  adequate  time  for  air 
carriers  to  schedule  the  installation  of 
TCAS  equipment  during  a  major  C  or  D 
maintenance  check.  The  FAA  chose 
October  31,  2003,  to  avoid  logistical 
problems  that  may  occur  during  the 
hoUday  season  and  to  ensure  air  carriers 
encounter  few  complications  meeting 
the  compliance  date.  It  would  not  be  the 
FAA's  policy  to  grant  exemptions  when 
this  rule  is  final. 


Technical  Standard  Orders  (TSOs) 

The  FAA  issued  TSO  C-119a  for 
production  of  TCAS  II  luiits,  which 
required  all  manufactiirers  to  use  a 
version  of  the  collision  avoidance 
system  logic  designated  as  TCAS  II 
version  6.02.  Use  of  TCAS  II  version 
6.02  revealed  many  shortcomings.  As  a 
result,  the  FAA  issued  Airworthiness 
Directives  (ADs)  requiring  aU  operators 
to  upgrade  their  system  logic  to  version 
6.04A  Enhanced.  Operators  were 
required  to  comply  with  the  ADs  by 
Etecember  31,  1994.  Airplanes  currently 
required  to  have  TCAS  11  are  equipped 
with  version  6.04A  Enhanced  or  version 
7.0. 

TCAS  n  version  7.0,  manufactured 
under  TSO  C-119b,  contains  several 
enhancements  to  surveillance 
performance  and  changes  to  the 
collision  avoidance  logic  software. 
Some  of  the  more  significant  changes 
include:  (1)  Permitting  a  reversal  of  an 
RA  in  TCAS-TCAS  encoimters  in  which 
one  airplane  does  not  follow  its  RA,  (2) 
improving  performance  in  multiple 
airplane  encounters,  (3)  clarifying 
potentially  ambiguous  phrases  in  aural 
advisories,  (4)  adding  a  horizontal  miss , 
distance  filter  to  reduce  nuisance  RAs, 
and  (5)  eliminating  false/nuisance  TAs 
in  RVSM  operations. 

TSO  C-119b  also  provides  the  basis 
for  design  approval  of  the  system  knovtna 
as  Airborne  Collision  Avoidance  System 
(ACAS  n).  ACAS  n  is  the  International 
Civil  Aviation  Authority  (ICAO) 
designation  for  the  collision  avoidance 
system  required  by  many  foreign  civil 
aviation  authorities.  ACAS  II  is 
equivalent  to  TCAS  II  version  7.0. 

Grandfathering 

This  proposal  would  not  require  a 
retrofit  of  TCAS  II  version  7.0  for 
airplanes  already  equipped  with  TCAS 
n  version  6.04A  Enhanced  before  the 
publication  date  of  this  NPRM. 
Technology  changes  rapidly  and  the 
FAA  attempts  to  balance  the  application 
of  new  technology  with  its  role  to 
promulgate  reasonable  regulations.  The 
FAA  has  a  responsibility  to  apply  the 
latest  technology,  but  it  must  do  so 
without  overwhelming  certificate 
holders  with  equipment  retrofits. 
Although  the  FAA  desires  all  TCAS  11 
version  6.04A  Enhanced  imits  to  be 
replaced  with  version  7.0,  the  FAA 
proposes  to  allow  operators  with 
airplanes  equipped  with  TCAS  II 
version  6.04A  Enhanced  to  continue  to 
operate  those  airplanes  with  that  system 
until  the  TCAS  needs  replacement  (i.e., 
can  no  longer  meet  TSO  standards). 

Certificate  holders  electing  or 
required  to  install  TCAS  II  on  their 


airplanes  would  have  to  install  TCAS  II 
version  7.0  on  airplanes  that  do  not 
have  TCAS  n  equipment  before 
November  1,  2001.  This  also  would 
apply  to  airplanes  that  are  placed  on  a 
certificate  holder's  operations 
specifications  after  C)ctober  31,  2003. 

Certificate  holders  operating  airplanes 
installed  with  TCAS  n  version  6.04A 
Enhanced  before  November  1,  2001, 
would  be  able  to  continue  to  operate 
those  airplanes  with  that  TCAS  unit 
beyond  October  31,  2003,  until  the 
TCAS  unit  can  no  longer  be  repaired  to 
TSO  C-119a  standards  (version  6.04A 
Enhanced).  At  that  time,  the  certificate 
holder  must  replace  the  unit  with  TCAS 
n  version  7.0.  This  grandfathering 
privilege  also  would  apply  to  those 
operators  that  buy,  sell,  or  lease 
airplanes  with  existing  version  6.04A 
Enhanced  units  installed.  The  FAA 
expects  operators  would  encounter 
minimal  costs  to  upgrade  existing  TCAS 
n  units  (version  6.04A  Enhanced)  to 
version  7.0.  Operators  could  upgrade 
many  of  the  existing  units  with  a 
software  change  and/or  a  single  chip. 

Early  Compliance 

The  FAA  is  proposing  a  new 
paragraph  at  the  end  of  existing  sections 
121.356, 125.224,  and  129.18,  which 
would  apply  until  the  principal  revision 
takes  effect  November  1,  2003.  These 
new  paragraphs  apply  to  all  airplanes 
on  which  TCAS  II  is  installed  for  the 
first  time  after  the  publication  of  the 
NPRM.  These  new  paragraphs  would 
require  that  such  airplanes  be  operated 
with  TCAS  II,  version  7.0.  We  beUeve 
that  it  would  be  in  the  public  interest  to 
require  that  these  TCAS  units  take  full 
advantage  of  TCAS  II,  version  7.0.  We 
note  that  this  would  require  that 
operators  preparing  to  comply  on 
November  1,  2003,  who  install  TCAS  U, 
in  effect  would  be  required  to  comply 
early  for  that  airplane  when  they  first 
operate  the  adrplane  with  version  7.0 
installed.  This  operational  requirement 
would  include  fully  trained  flight  crews 
for  that  airplane.  We  specifically  invite 
comments  on  this  part  of  the  proposal. 

Training 

All-cargo  operators  wdth  pilots  who 
have  never  used  TCAS  and  must  now 
comply  with  any  collision  avoidance 
final  rule  will  have  to  train  their  pilots 
on  the  use  of  TCAS.  Passenger-carrying 
operators  with  pilots  who  have  used 
TCAS  all  along  will  need  to  train  their 
pilots  for  differences  training  between 
version  6.04A  Enhanced  and  version 
7.0.  While  there  are  differences  between 
the  two  versions,  most  differences  are 
not  readily  discernible  to  the  pilot.  The 
differences  that  may  be  discernible 
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(aural  aimunciation  and  display)  should 
be  easily  understood  once  pilots  are 
aware  of  them.  Differences  training 
would  be  required  with  a  minimum  of 
a  bulletin  to  pilots.  There  are  no  special 
markings  added  by  the  manufacturer  of 
the  TCAS  equipment  or  by  the  FAA  that 
would  make  the  pilot  aware  of  which 
version  is  installed.  Airplane  operating 
practices  recommended  for  version 
6.04A  Enhanced  should  be  continued 
when  operating  with  version  7.0. 

ADS-B  Technology 

Groups  within  the  aviation  industry 
have  urged  the  FAA  and  Congress  to 
allow  for  the  development  of  an 
alternative  collision  avoidance  system 
before  imposing  a  requirement  that 
cargo  carriers  equip  their  airplanes  with 
TCAS.  UPS  Aviation  Technologies, 
formerly  known  as  II  Morrow,  Inc.,  is 
developing  a  technology  called 
Automatic  Dependent  Surveillance- 
Broadcast  (ADS-B). 

ADS-B  is  intended  to  support 
surveillance  of  aircraft  while  airborne 
and  on  the  ground.  Surveillance 
capabilities  include  primary  radar  and 
secondary  surveillance  radar.  Primary 
radar,  a  ground-based  system,  detects 
actual  aircraft  location  by  measuring 
reflected  energy  from  the  target. 
Secondary  surveillance  radar,  also 
known  as  Mode  S,  interrogates  aircraft 
transponders  and  determines  aircraft 
location  and  other  information  through 
the  reply.  ADS-B  uses  the  global 
positioning  system  (GPS)  and  a  radio 
fiw^uency  link  to  broadcast  information 
between  aircraft  equipped  with  ADS-B 
as  well  as  between  aircraft  and  ground- 
based  ADS-B  receivers.  An  aircraft 
equipped  with  ADS-B  would  broadcast 
its  aircraft  identification,  along  with 
position,  velocity,  and  other  time- 
sensitive  surveillance  information  to 
other  aircraft  and  would  receive  the 
same  information  from  other  aircraft. 
These  capabilities  are  only  fully  realized 
when  all  aircraft  in  the  system  have  an 
operating  ADS-B  system. 

ADS-B  may  have  a  nxmiber  of 
potential  surveillance  capabilities  that 
may  enhance  aircrew  situational 
awareness,  and  provide  enhanced 
surveillance  capabilities  for  ATC  where 
none  currently  exists  (e.g.,  oceanic 
airspace  and  areas  not  currently  under 
positive  control),  and  may  provide  a 
basis  for  collaborative  activities,  such  as 
closely  spaced  parallel  approaches.  The 
FAA,  UPS  Aviation  Technologies, 
ICAO.  air  cargo  operators, 
manufacturers,  and  other  industry 
segments  have  formed  a  working  group 
referred  to  as  Radio  Technical 
Commission  for  Aeronautics  (RTCA) 


Special  Committee  No.  186  (SC-186)  to 
develop  standards  for  ADS-B. 

The  FAA  recognizes  that  ADS-B  is 
being  evaluated  as  a  potential 
equivalent  collision  avoidance  system  to 
that  of  TCAS  II,  and  believes  that  ADS- 
B  technology  may  be  promising  as  a 
surveillance  tool,  providing  situational 
awareness  for  flight  crewmembers.  The 
cockpit  display  of  traffic  information 
also  will  enhance  situational  awareness 
in  positive  control  airspace.  However, 
the  FAA  believes  there  are  several 
significant  issues  that  pose  challenges  to 
its  use  as  a  collision  avoidance  system 
and  thus  its  consideration  as  an 
equivalent  system  to  TCAS  II. 
Nonetheless,  the  FAA  has  structured 
this  proposal  to  allow  the  use  of  ADS- 
B  (or  any  other  futiire  technology)  as  an 
alternative  to  TCAS  as  long  as  these 
challenges  are  resolved.  Any  equivalent 
must  be  shown  to  provide  the  same 
level  of  safety  and  coordinated 
maneuvers  as  presently  available  with 
TCAS. 

The  FAA  has  determined  that  any 
equivalent  to  TCAS  II  must  be 
interoperable  with  TCAS  II.  While 
ADS-B  may  provide  an  opportunity  for 
early  detection  of  traffic,  ADS-B  has  not 
been  developed  to  provide  RAs  or  to 
perform  coordinated  maneuvers  with 
the  many  TCAS-  and  transponder- 
equipped  aircraft  in  the  NAS.  The 
current  proposed  version  of  ADS-B 
operates  only  with  ADS-B-equipped 
airplanes  and  ground-based  ADS-B 
receivers;  whereas,  TCAS  Il-equipped 
airplanes  are  afforded  collision 
avoidance  protection  from  other  TCAS 
n-  and  all  transponder-equipped 
airplanes.  ADS-B  will  allow  like- 
equipped  airplanes  to  be  displayed  at 
considerable  ranges,  although  only  an 
airplane  equipped  with  ADS-B  will  be 
able  to  detect  another  airplane  equipped 
with  ADS-B.  Considering  the 
worldwide  magnitude  of  TCAS 
installations  and  projected  increase  in 
TCAS  n/ACAS  n  installations  to  meet 
international  requirements,  a  system 
that  is  not  interoperable  with  TCAS 
would  require  significant  costs  for  the 
high  levels  of  equipage  to  realize  the 
safety  benefits  equivalent  to  TCAS.  For 
the  FAA  to  accept  ADS-B  as  an 
alternative  to  TCAS  II,  those  wishing  to 
make  the  case  for  ADS-B  before  the 
FAA  must  fully  resolve  these  issues 
before  the  FAA  will  consider  such  a 
proposal. 

Airplanes  that  may  be  equipped  with 
ADS-B  and  TCAS  11  would  assign 
priority  to  TCAS  11  as  the  collision 
avoidance  system  of  last  resort,  with 
ADS-B  as  part  of  an  airborne 
surveillance  system.  The  FAA  is 
concerned  about  the  possible  display  of 


traffic  frt>m  multiple  sources  such  as 
TCAS  n.  ADS-B.  and  Traffic 
Information  Services  (TIS).  How  it  is  to 
be  displayed  and  how  the  data  may  or 
may  not  be  fused  together  into  the 
display  are  but  some  of  the  issues  that 
must  be  resolved  when  multiple  traffic 
information  is  displayed  to  the  flight 
crew.  The  problems  related  to  data 
fusion  and  the  fact  that  this  data  may 
come  from  avionics  certified  to  different 
levels  may  be  difficult  to  resolve.  Those 
wishing  to  introduce  multiple  sources  of 
data  into  the  cockpit  have  the  burden  of 
resolving  those  issues  to  the  satisfaction 
of  the  FAA.  The  FAA  currently 
approves  ADS-B  for  VFR-only  fUght  in 
a  non-radar  environment. 

The  FAA  has  relied  upon 
independent  communication, 
navigation,  and  surveillance  (CNS) 
capabilities  for  decades  to  provide 
safety  in  the  NAS.  The  FAA  recognizes 
that  these  are  not  the  only  components 
contributing  to  safety;  however, 
independence  of  CNS  capabilities 
allows  a  pilot  to  complete  a  flight  safely 
to  a  destination  even  with  the  loss  of 
any  one  of  the  airplane's  CNS 
components.  For  example,  with  the  loss 
of  surveillance,  whether  it  is  primary 
radar  or  secondary  surveillance  radar,  a 
pilot  can  still  navigate  and  report  the 
airplane's  position  through 
conmiunications  with  ATC.  This 
independence  is  compromised  in  a 
system  where  navigation  and 
surveillance  functions  are  tied  to  a 
single  system.  ADS-B  relies  on  output 
from  on-board  navigation  systems  for 
position  information.  This  navigation 
information  provides  a  dependent 
surveillance  system.  A  failure  in  the 
navigation  system,  whether  on-board 
the  airplane  or  a  broader  systemic 
failure,  would  result  in  simultaneous 
loss  of  navigation  capability  and  the 
surveillance  function  (situational 
awareness). 

Today,  TCAS  II  functions 
independently  from  ground-based 
communication,  navigation,  and 
surveillance  systems.  TCAS  II  provides 
its  own  accuracy  and  is  designed  to 
provide  collision  avoidance  in  the  event 
of  a  mechanical  or  human  operational 
failure.  ADS-B  functioning  as  the 
method  of  primary  ATC  and  as  a 
replacement  for  TCAS  11  creates  a 
scenario  whereby  a  failure  in  ADS-B 
could  affect  the  primary  and  backup 
means  of  separation.  Any  use  of  ADS- 
B  as  a  replacement  to  TCAS  II  must  be 
able  to  address  this  independence  issue 
and  demonstrate  other  acceptable 
methods  of  achieving  this  redundancy. 

The  international  aviation  community 
also  has  expressed  concern  about  the 
potential  use  of  ADS-B  data  for 
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collision  avoidance.  The  ICAO 
Secondary  Surveillance  Radar 
Improvements  and  Collision  Avoidance 
Systems  Panel/Working  Group  2 
(SICASP/WG2)  forwarded  a  position 
paper  to  RTCA-SC186  on  July  31,  1997. 
on  the  use  of  ADS-B  data  for  collision 
avoidance.  The  SICASP  is  responsible  to 
the  ICAO  Air  Navigation  Commission 
for  developing  and  reviewing  proposals 
for  operational  technical  procedures  of 
airborne  separation  assurance  systems, 
as  well  as  drafting  ICAO  Standards  and 
Recommended  Practices  (SARPs) 
relating  to  airborne  collision  avoidance 
systems  and  SSR  improvements. 

The  SICASP/WG2  argues  that  ACAS  II 
(TCAS  II  version  7.0)  is  a  last  resort 
safety  function.  Its  purpose  is  to  prevent 
collision  when  other  means  of 
separation  assurance  have  failed. 
Therefore,  it  must  be  independent  of 
those  other  means  of  separation 
assurance  because  a  risk  of  collision 
implies  a  failure  in  the  other  means  of 
separation  assurance.  | 

SICASP/WG2  states  that  ADS-B  is 
expected  to  broadcast  an  aircraft's 
navigation  data,  and  that  separation 
assurance  could  use  such  navigation 
data.  They  further  argue  that  this, 
however,  increases  the  need  for 
collision  avoidance  to  provide 
protection  that  is  independent  of  ADS- 
B.  Where  any  proposed  collision 
avoidance  function  is  based  on  ADS-B 
data,  it  must  be  proved  that  the  data  and 
the  overall  design  provide  sufficient 
integrity,  reliability  and  availability, 
bearing  in  mind  the  elements  common 
to  separation  assurance  and  collision 
avoidance. 

SICASP/WG2  states  that  it  believes 
ADS-B  can  be  used  to  improve  ACAS 
n  provided  such  use  does  not 
undermine  the  present  degree  of  ACAS 
II  independence.  The  working  group 
states  that  any  new  collision  avoidance 
system  based  on  ADS-B  would  need  to: 

(i)  Have  the  other  aircraft  fitted  with 
some  component  (e.g.,  ADS-B); 

(ii)  Coordinate  resolution  advisories 
when  both  aircraft  in  an  encounter  are 
equipped  with  ADS-B; 

(iii)  Coordinate  with  the  existing 
ACAS  n:  and 

(iv)  Be  demonstrated  to  meet  all  the 
performance  requirements  of  ACAS  II. 

Any  proposals  to  provide  ADS-B  as  a 
replacement  to  TCAS  II  must  address 
the  above  issues  raised  by  ICAO  to  the 
satisfaction  of  ICAO. 

The  FAA  will  continue  to  support  the 
development  of  ADS-B  and  any  other 
technology  that  has  the  potential  to 
improve  the  collision  risk  reduction, 
which  currently  is  provided  by  TCAS  II. 
ADS-B  technology  is  still  in  a 
development  phase  and  many  of  the 


technical  standards  for  ADS-B  have  not 
been  developed  in  the  United  States  or 
internationally.  It  is  not  known  when 
this  technology  will  be  fully  developed 
or  available  to  the  industry;  therefore, 
its  potenticd  is  also  unknown. 
Furthermore,  the  global  mandates  for 
TCAS  II,  NAS  modernization  and  futiue 
changes  in  operations  (e.g.,  Free  Flight) 
provide  the  impetus  for  a  strong 
fundamental  system  that  will  allow  for 
changes  to  take  place  in  a  manner  that 
does  not  compromise  safety. 

In  simunary,  any  alternatives  to  TCAS 
U  deemed  to  be  potential  equivalents 
must  demonstrate  performance  of  the 
same  functions  and  provide 
interoperability  with  TCAS  II  to 
function  in  an  NAS  environment  that 
will  exist  for  many  years  to  come.  The 
FAA  believes  that  TCAS  II  features  such 
as  automated  TAs,  RAs,  and 
coordinated  maneuvers  with  other 
TCAS  Il-equipped  airplanes  are 
essential  to  any  collision  avoidance 
system  of  the  future.  Also  critical  is  the 
need  to  have  the  largest  practicable 
population  of  airplanes  in  the  local  sky 
available  to  the  collision  avoidance 
system  so  that  the  maximimi  amount  of 
protection  can  be  provided.  While  the 
FAA  today  believes  that  TCAS  II  may  be 
the  only  system  that  can  meet  these 
safety  criteria,  it  is  willing  to  support 
any  other  systems  that  meet  those  same 
safety  criteria.  The  FAA  has  always 
been  open  to  innovative  solutions  to 
safety. 

Related  Activity 

Other  Countries  Requiring  Collision 
Avoidance  Systems 

Some  countries  already  require,  and 
several  countries  are  moving  toward 
mandating,  the  installation  and  use  of 
collision  avoidance  systems.  The 
Eurocontrol  Airborne  Collision 
Avoidance  System  Policy  Task  Force 
completed  a  policy,  which  specifies  that 
ACAS  II  be  required  for  airplanes 
operating  in  certain  European  airspace 
effective  January  1,  2000.  The  policy 
requires  implementation  of  ACAS  II  by 
all  air  carriers  operating  airplanes  with 
more  than  30  passenger  seats,  or 
weighing  more  than  15,000  kilograms 
(33,000  pounds).  This  policy  also 
requires  cargo  airplanes  to  be  equipped 
with  ACAS  n  (TCAS  II  version  7.0)  and 
applies  to  any  operator  entering 
Eurocontrol-member  countries. 

Also,  France,  Germany,  and  the 
United  Kingdom  have  issued 
regulations  implementing  this  policy 
with  the  provision  that  a  petitioner  may 
request  relief  from  the  rule  until  March 
31,  2001,  only  if  ACAS  II  equipment  is 
unavailable. 


In  addition,  the  Japanese  Government 
recently  mandated  TCAS  operation 
within  its  airspace  effective  January  1 , 
2001 ,  for  all  Japanese-registered 
airplanes  with  more  than  30  passenger 
seats,  or  weighing  more  than  15,000 
kilograms.  Equipage  of  other  airplanes 
desiring  to  fly  in  Japanese  airspace  will 
be  achieved  through  regional 
agreements. 

India  mandated  TCAS  II  for  all 
airplanes  operating  in  Indian  airspace 
on  January  1, 1999,  and  Australia  has 
issued  regulations  requiring  TCAS  II 
equipage  on  airplanes  operating  in 
Australian  airspace  no  later  than 
January  1,  2000.  Canada  currently  has 
rulemaking  in  progress  that  contains 
provisions  for  installation  of  TCAS  on 
passenger  and  cargo  airplanes. 

TCAS  II  Version  7.0forRVSM 
Operations 

The  FAA  is  beginning  to  plan 
implementation  of  Reduced  Vertical 
Separation  Minimum  (RVSM) 
operations  in  U.S.  domestic  airspace 
and  has  considered  a  preliminary  target 
year  of  2004-2005.  After  a  detailed 
review  of  implementation  costs,  benefits 
and  tasks,  the  FAA  will  coordinate  a 
firm  implementation  date  with  the  user 
community.  Federal  regulations  and 
ICAO  documents  base  RVSM  approval 
on  stringent  criteria  for  altimetry  system 
error,  automatic  altitude-keeping, 
altitude  alert,  and  transponders. 

RVSM  has  an  effect  on  TCAS  II 
requirements.  The  FAA  anticipates  that 
when  RVSM  is  implemented  in  U.S. 
domestic  airspace,  those  airplanes  that 
are  required  to  be  equipped  with  TCAS 
II  will  be  required  to  upgrade  to  TCAS 
n  version  7.0,  as  amended.  In  oceanic 
RVSM  operations,  TCAS  II  version 
6. 04 A  Enhanced  has  produced 
unwarranted  TAs  and,  in  some  slow 
overtake  situations,  has  produced 
multiple  nuisance  TAs.  The  FAA  does 
not  believe  this  situation  will  be 
acceptable  in  the  high-density  air  traffic 
environment  of  domestic  RVSM 
operations  in  the  United  States.  Further, 
the  FAA  also  is  reconunending  version 
7.0  modification  for  RVSM  operations  in 
oceanic  airspace,  in  the  interest  of 
global  mandates  for  TCAS  II  version  7.0. 

Reference  Material 

Estimating  Potential  Risk  Reduction 
Associated  With  TCAS  II  Equipage  of 
Cargo  Airplanes 

MITRE  Corporation  analyzed  the 
relative  risk  reduction  resulting  ft-om 
TCAS  n  equipage  of  cargo  airplanes. 
MITRE  sampled  14  terminal  areas  that 
exhibit  significant  air  cargo  activity,  but 
that  also  include  diverse  traffic  types. 


Federal  Register/Vol.  66,  No.  212/Thursday,  November  1,  2001  / Proposed  Rules 


55515 


Using  ffight  data  fttim  each  terminal 
area,  MITRE  estimated  the  frequency  of 
encounters  between  airplanes  in 
different  operational  categories  (cargo, 
passenger,  and  general  aviation). 

By  combining  the  estimates  of 
encounter  frequencies  with  risk 
reduction  factors  for  TCAS  II  version 
7.0,  MITRE  (1)  compared  the  risk  of  a 
midair  collision  in  a  pre-TCAS 
environment  to  that  existing  with 
equipage  of  TCAS  on  passenger 
airplanes;  and  (2)  estimated  die 
potential  risk  reduction  with  TCAS  II 
equipage  of  cargo  airplanes.  MITRE 
based  its  safety  data  for  the  report  only 
on  TCAS  n  version  7.0.  The  difference 
between  the  risk  reduction  factors  of 
TCAS  n  version  7.0  and  version  6.04A 
Enhanced  is  nonconsequential; 
therefore,  the  FAA  has  determined  that 
the  findings  in  this  report  are  applicable 
to  TCAS  II  version  6.04A  Enhanced. 

MITRE  estimated  that  installing  TCAS 
II  on  passenger  airplanes  has  led  to  an 
overall  90-percent  reduction  in  the  risk 
of  a  midair  collision  for  all  airplane 
types,  including  cargo  airplanes.  If  cargo 
airplanes  were  equipped  with  TCAS  II, 
the  remaining  10-percent  reduction  of 
risk  of  a  midair  collision  could  be 
further  reduced  by  another  3  percent. 
MITRE  estimated  that  the  risk  reduction 
to  cargo  airplanes  alone  would  be 
significant.  A  copy  of  MTTRE's  report  is 
in  the  docket. 

Paperwork  Reduction  Act 

Information  collection  requirements 
in  the  proposed  amendment  to  parts 
121, 125,  and  129  previously  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  and  have  been 
assigned  OMB  control  No.  2120-0008. 
The  potential  paperwork  burden  is  any 
recordkeeping  required  to  maintain  the 
list  of  those  pilots  who  have  completed 
training  and  are  certified  as  to  their 
proficiency  on  the  collision  avoidance 
system  operation.  These  recordkeeping 
requirements  already  are  covered  under 
the  Paperwork  Reduction  Report 
entitled  "Operating  Requirements; 
Domestic,  Flag,  and  Supplemental 
Operations." 

Compatibiiity  With  ICAO  Standards 

International  Standards  and 
Recommended  Practices  (SARPs), 
Annex  6  to  the  Convention  on 
International  Civil  Aviation,  Part  I, 
seventh  edition,  July  1998  has  the 
following  four  recommendations 
addressing  collision  avoidance  systems: 


6.18    Aeroplanes  Required  To  Be 
Equipped  With  an  Airborne  Collision 
Avoidance  System  (ACAS  II) 

6.18.1  From  1  January  2003,  all 
turbine-engined  aeroplanes  of  a 
maximum  certificated  take-off  mass 
in  excess  of  15,000  kg.  or 
authorized  to  carry  more  than  30 
passengers  shall  be  equipped  with 
an  airborne  collision  avoidance 
system  (ACAS  II). 

6.18.2  From  1  January  2005,  all 
turbine-engined  aeroplanes  of  a 
maximum  certificated  take-off  mass 
in  excess  of  5,700  kg.  or  authorized 
to  carry  more  than  19  passengers 
shall  be  equipped  with  an  airborne 
collision  avoidance  system  (ACAS 

n). 

6.18.3  Recommendation. — All 
aeroplanes  should  be  equipped 
with  an  airborne  collision 
avoidance  system  (ACAS  II). 

6.18.4  An  airborne  collision  avoidance 
system  shall  operate  in  accordance 
with  the  relevant  provisions  of 
Annex  10,  Volume  IV. 

FAA  Discussion  of  ICAO  SARPs 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  SARPs  to  the 
maximum  extent  practicable.  If  this 
NPRM  is  adopted  unchanged  with 
respect  to  the  ICAO  SARPs,  the  FAA 
intends  to  file  a  difference  with  ICAO. 
The  FAA  has  reviewed  the 
corresponding  ICAO  SARPs  and  has 
identified  the  following  differences  with 
these  proposed  regulations. 

The  FAA  believes  that  ICAO  should 
actively  encourage  the  use  of  ACAS  U 
and  agrees  in  principle  with  the  SARPs. 
However,  the  FAA  is  concerned  that 
some  aspects  of  the  SARPs  may  be 
unrealistic.  ACAS  II  is  appropriate  for 
large,  transport  category  airliners,  which 
have  been  successfully  using  the 
equivalent  (TCAS  11)  in  the  United 
States  for  several  years.  However,  some 
small  airplanes  lack  the  performance 
capability  to  respond  to  RAs  provided 
by  ACAS  II  (TCAS  n  version  7.0)  and 
therefore  would  receive  no  benefit  &t)m 
the  recommendation.  The  FAA  believes 
that  this  NPRM  provides  a  reasonable 
alternative  for  those  airplanes  for  which 
ACAS  II  would  be  inappropriate.  The 
FAA  has  considered  the  aerodynamic 
capability  of  certain  airplanes  and  does 
not  agree  that  ACAS  II/TCAS  II  is  the 
appropriate  level  for  airplanes  with  10- 
30  passenger  seats.  The  FAA  currently 
mandates  TCAS  I  for  those  airplanes 
and  has  done  so  for  more  than  10  years. 
Many  of  the  10-30  passenger-seat 
airplanes  currently  using  TCAS  I  weigh 


less  than  5,700  kilograms  (12,500 
pounds).  The  FAA  also  has  considered 
the  cost  of  installing  equipment  that 
cannot  be  fully  utilized  by  certain 
airplanes.  The  FAA  notes,  however,  that 
this  proposal  partially  exceeds  ICAO 
SARPs  in  that  the  FAA  also  requires 
TCAS  equipage  for  those  airplanes  with 
a  passenger  seating  configuration  of  10- 
30  seats,  instead  of  19-30  seats. 

The  FAA  fully  desires  that  all  TCAS 
Q/ACAS  n  users  have  the  latest  version 
(version  7.0)  and  the  FAA  believes  that 
TCAS  n  version  7.0  has  additional 
benefits.  However,  many  airplanes 
currently  required  to  have  TCAS  II  have 
had  version  6.04A  Enhanced  installed 
for  severed  years.  As  described  in  the 
section  entitled  "Grandfathering.  "  an 
alternative  proposed  in  this  NPRM  is  to 
allow  airplanes  that  already  are 
equipped  with  TCAS  II  version  6.04A 
Enhanced  to  continue  using  that  version 
until  those  particular  units  can  no 
longer  be  repaired  to  TSO  C-1 19a 
standards.  Air  carriers  that  are  subject  to 
a  TCAS  II  mandate  for  the  first  time 
must  equip  their  applicable  airplanes 
with  TCAS  II  version  7.0.  Eventually, 
airplanes  operating  under  parts  121. 
125,  and  129  that  are  required  to  have 
TCAS  II  would  be  required  to  be 
equipped  with  TCAS  II  version  7.0  by 
virtue  of  the  fact  that  version  6.04A 
Enhanced  units  will  need  replacement 
in  the  future. 

Economic  Evaluation.  Regulatory 
Flexibility  Determination,  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justifv'  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  bom  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  also  requires 
the  consideration  of  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards.  And 
fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules  that  include 
a  Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
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govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
annually  (adjusted  for  inflation). 

In  conducting  these  analyses  the  FAA 
has  determined  that  this  proposed  rule: 
(1)  Has  benefits  that  justify  its  costs;  is 
"a  significant  regulatory  action,"  as 
defined  in  Executive  Order  12866;  and 
is  "significant,"  as  defined  in  the 
Department  of  Transportation's 
regulatory  policies  and  procedures  (44 
FR  11034.  February  26,  1979);  (2)  w^ould 
have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (3) 
would  not  constitute  a  barrier  to 
international  trade;  and  (4)  would  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments,  or  the 
private  sector.  These  analyses  are 
available  in  the  docket  and  are 
summarized  below.  The  FAA  invites  the 
public  to  provide  comments  and 
supporting  data  on  the  assumptions 
made  in  this  evaluation.  All  comments 
received  will  be  considered  in  any  final 
regulatory  evaluation.  i 

Introduction 

This  regulatory  evaluation  examines 
the  economic  impacts  of  a  notice  of 
proposed  rulemaking  to  require  part 
121. 125.  and  129  operators  to  install 
and  use  certain  collision  avoidance 
systems  (CAS)  by  October  31,  2003.  Part 
121.  part  125,  and  part  129  passenger 
airplanes  must  currently  comply  with 
the  existing  TCAS  requirements,  which 
are  based,  in  part,  on  passenger-seating 
configuration.  The  proposed  rule 
extends  the  collision  avoidance  system 
requirements  to  part  121,  part  125,  and 
part  129  all-cargo  airplane  operations, 
and  to  part  125  operators  of  passenger 
airplanes  configured  with  20-30  seats. 
However,  the  FAA  is  not  aware  of  any 
part  125  operators  that  conduct 
passenger  service  with  airplanes  with 
20-30  passenger  seats  that  would  be 
affected  by  this  rule. 

Benefits 

The  expected  benefit  of  this  rule  is  a 
reduction  in  the  risk  of  midair  colUsions 
involving  at  least  one  cargo  airplane. 
The  risk  of  midair  collisions  for  the 
potentially  affected  operators  is  very 
small,  not  one  has  occurred  since  the 
issuance  of  "Traffic  Alert  and  Collision 
Avoidance  System;  Final  Rule"  (54  FR 
940,  January  10, 1989)  requiring  TCAS 
on  passenger  air  carrier  airplanes. 
However,  the  risk  of  midair  collision 
involving  cargo  airplanes  is  real  and 
such  a  collision  could  involve  a 
passenger  airplane. 

The  FAA  performed  a  risk  assessment 
in  order  to  approximate  the  risk 
reduction  that  would  be  provided  by 
this  proposed  rule.  This  assessment 


approximated  that  there  would  be  a  40 
percent  chance  of  at  least  one  Mid-Air 
Collision  (MAC)  involving  a  cargo 
airplane  in  U.S.  airspace  during  the  next 
20  years.  This  proposed  rule  would 
reduce  that  risk  to  approximately  one 
percent. 

It  is  estimated  that  cargo  airplanes 
could  experience  a  reduction  in  their 
MAC  risk  by  about  94  percent  as 
compared  to  the  current  risk  by 
installing  TCAS  II. 

In  addition,  if  this  proposed  rule  is 
implemented,  it  is  estimated  that 
passenger  airplanes  would  experience 
approximately  a  1 7-percent  risk 
reduction,  as  compared  to  the  present 
risk. 

Costs 

Operators  of  existing  all-cargo 
airplanes  that  have  not  been  equipped 
with  TCAS  and  newly  manufactured  all- 
cargo  airplanes  would  incur  the  cost  of 
the  proposed  rule.  Over  a  20-year 
horizon,  the  present  value  total  cost  of 
the  proposed  rule  is  projected  to  be 
$176  million.  This  cost  does  not  include 
the  cost  of  air  carriers  that  have 
voluntarily  equipped  their  fleets  with 
TCAS  or  the  costs  of  airplanes  that  have 
been  equipped  with  TCAS  because 
TCAS  is  required  by  a  foreign 
government. 

The  proposed  rule  would  require  the 
installation  of  TCAS  n,  or  equivalent, 
only  on  turbine-powered  all-cargo 
airplanes  of  more  than  33,000  pounds 
MCTOW  (Maximum  Certificated 
Takeoff  Weight)  which  are  operated  by 
part  121, 125  or  129  operators.  The 
proposed  rule  would  also  require  the 
installation  of  TCAS  I,  or  equivalent,  on 
other  all-cargo  airplanes  operated  by 
part  121and  125  operators.  In  gener^, 
this  would  include  tiu-bine-powered 
cargo  airplanes  of  33,000  pounds  or  less 
MCTOW  and  all  piston-powered  cargo 
airplanes  regardless  of  weight. 

TCAS  n,  Part  121  Costs 

The  three  TCAS  II  manufactiuers 
reported  that  the  average  cost  of  TCAS 
n  elements,  as  described  above,  for  a 
transport  category  cargo  airplane  is 
between  $130,000  and  $200,000.  One 
company  indicated  that  if  purchased  in 
quantity,  the  cost  of  a  TCAS  11  system 
would  be  between  $80,000  to  $145,000 
per  airplane.  The  manufacturers  also 
estimated  that  it  would  cost  between 
$50,000  and  $70,000  (depending  upon 
the  specific  airplane  model)  to  install  a 
TCAS  II  unit  on  an  existing  airplane. 
This  results  in  a  possible  range  of  prices 
for  a  TCAS  II  system  installed  in  an 
existing  airplane  of  $130,000  to 
$270,000  or  an  average  of  $200,000.  The 
actual  price  would  depend  on  a  number 


of  factors  including:  the  type  of  unit 
installed,  the  number  of  units  ordered, 
whether  or  not  it  was  necessary  to 
include  a  display  unit  in  the  purchase 
price,  etc.  Some  airplanes  may  not  need 
a  separate  TCAS  display  unit  because 
the  TCAS  information  can  be  displayed 
on  an  airplane's  existing  EFIS 
(Electronic  Flight  Information  Display 
System). 

Based  on  these  reported  costs,  for  cost 
calculating  purposes,  the  FAA  used 
$211,000  for  the  initial  costs  of 
installing  a  TCAS  II  system  into  an 
existing  airplane.  This  figure  is 
estimated  to  include  the  necessary  spare 
parts  inventory. 

The  three  TCAS  II  manufacturers 
reported  that  the  TCAS  II  element  costs 
would  be  identical  for  new  and  for 
existing  airplanes.  The  FAA  estimates 
that  the  initial  (equipment  plus 
installation)  cost  per  newly 
manufactured  cargo  airplane  would  be 
$171,000. 

In  additi(Hi  to  the  initial  costs  of  the 
TCAS  II  units,  the  air  carriers  would 
also  incur  annual  O&M  expenses.  The 
FAA  estimates  that  the  annual  O&M 
expenses  for  TCAS  II  units  to  be  $1  per 
flight  hour.  Based  on  an  estimated 
utilization  rate  of  2,000  hours  per 
airplane  per  year,  and  the  fleet  flight 
hoius  estimated  in  Tables  VI-1  and  VI- 
2,  the  FAA  estimates  that  the  total  non- 
discounted  O&M  expenses  for  the 
existing  fleet  would  be  approximately 
$16,000,000  and  $6,000,000  for  the 
newly  manufactiued  fleet. 

The  FAA  estimates  that  the 
incremental  fuel  costs  resulting  in  the 
weight  added  by  the  TCAS  II  System 
would  be  approximately  $0.36  per  flight 
hour.  This  results  in  a  total  non- 
discounted  incremental  fuel  cost  of 
approximately  $6,000,000  for  the 
existing  fleet  and  $2,000,000  for  the 
newly  manufactiued  fleet. 

The  FAA  estimates  that  the  cost  of 
pilot  training  would  be  approximately 
0.05  times  the  cost  of  the  TCAS  unit 
itself.  This  results  in  a  training  cost  of 
approximately  $7,000  per  unit  per  year. 
The  total  non-discoimted  cost  of  pilot 
training,  for  the  20  year  analysis  period, 
is  estimated  to  be  approximately 
$57,000,000  for  the  existing  fleet  and 
$22,000,000  for  newly  manufactxued 
cargo  airplanes. 

The  FAA  has  estimated  that  the  total 
undiscounted  TCAS  II  costs  of  the 
proposed  rule,  for  the  existing  fleet 
dming  the  20  year  analysis  period, 
woiild  be  approximately  $166,000,000 
and  that  the  discounted  present  value  of 
the  total  costs  of  the  proposed  rule,  for 
the  existing  fleet  over  the  next  20  years, 
would  be  approximately  $117,000,000. 
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The  FAA  has  estimated  that  the  total 
undiscounted  TCAS  11  costs  of  the 
proposed  rule,  for  the  newly 
manufactured  fleet  diuing  the  20-year 
analysis  period,  would  be 
approximately  $82,000,000  and  that  the 
discounted  present  value  of  the  total 
costs  of  the  proposed  rule,  for  the  newly 
manufactured  fleet  over  the  next  20 
years,  would  be  approximately 
$40,000,000. 

The  FAA  has  estimated  that  the  total 
undiscounted  costs  of  the  proposed  rule 
during  the  20  year  analysis  period 
would  be  approximately  $248,000,000 
and  the  discoimted  present  value  of  the 
total  costs  of  the  proposed  rule  over  the 
next  20  years  would  be  approximately 
$157,000,000. 

TCAS  I,  Part  121  Costs 

The  FAA  estimates  that  the 
undiscounted  costs  of  retrofitting  the 
existing  all-cargo  fleet  with  TCAS  I 
would  be  about  $7,000,000. 

The  FAA  estimates  that  the  total  non- 
discounted  Operating  &  Maintenance 
(O&M)  expenses  for  the  existing  fleet 
would  be  approximately  $4,000,000. 

The  FAA  estimates  that  the  total  non- 
discounted  incremental  fuel  cost  is 
approximately  $1,000,000  for  the 
existing  fleet. 

The  FAA  estimates  that  the  total  non- 
discounted  incremental  pilot  training 
cost  is  approximately  $7,000,000  for  the 
existing  fleet.  The  FAA  estimates  that 
the  total  undiscounted  TCAS  I  costs  of 
the  proposed  rule,  for  the  existing  fleet 
during  the  20-year  analysis  period, 
would  be  approximately  $19,000,000 
and  that  the  discoimted  present  value  of 
the  total  costs  of  the  proposed  rule,  for 
the  existing  fleet  over  the  next  20  years, 
woiUd  be  approximately  $13,000,000. 

The  FAA  estimates  that  the  total 
undiscounted  costs  of  the  proposed 
TCAS  rules  for  the  part  121  all-cargo 
fleet  during  the  20-year  analysis  period 
would  be  approximately  $268,000,000 
and  the  discounted  present  value  of  the 
total  costs  of  the  proposed  rule  over  the 
next  20  years  would  be  approximately 
$169,000,000. 

TCAS  n,  Part  125  Costs 

The  FAA  estimates  that  the  total 
undiscounted  costs  of  installing  TCAS  II 
units  on  the  existing  part  125 
Commercial  Operator  Fleet  are 
approximately  $4,000,000.  The 
corresponding  discounted  amount  is 
estimated  to  be  approximately 
$2,800,000. 

It  is  anticipated  that  the  existing  part 
125  Commercial  Operator  Fleet  that 
would  require  TCAS  n  installation  as  a 
result  of  this  proposed  rule  would 
remain  at  about  its  cuirant  size. 


Therefore,  no  forecast  of  newly 
manufactured  airplanes  is  provided. 

■  TCAS  I,  Part  125  Costs 

The  FAA  estimates  that  the  total 
uindiscounted  costs  of  installing  TCAS  I 
units  on  the  existing  part  125 
Commercial  Operator  Fleet  is 
approximately  $6,200,000.  The 
corresponding  discounted  amoimt  is 
estimated  to  be  approximately 
$4,000,000  million. 

It  is  anticipated  that  the  existing  part 
125  Commercial  Operator  Fleet  that 
would  reqmre  TCAS  I  installation  as  a 
result  of  this  proposed  rule  would 
remain  at  about  its  ciurent  size. 
Therefore,  no  forecast  of  newly 
manufactured  airplanes  is  provided. 

The  total  estimated  costs  of  TCAS  II 
and  TCAS  I  installations  on  part  125 
commercial  operators,  as  a  result  of  this 
proposed  rule,  are  estimated  to  be 
approximately  $10,100,000.  The 
corresponding  discounted  costs  are 
estimated  to  be  approximately 
$6,800,000. 

Total  Incremental  Costs  of  the  Proposed 
Rule 

The  total  estimated  non-discounted 
costs  of  TCAS  n  and  TCAS  I 
installations  on  part  121  all-cargo 
airplanes  and  part  125  conunercial 
operators  that  would  be  required  as  a 
result  of  this  proposed  rulemaking  are 
estimated  to  be  $278,000,000  over  the 
next  20  years.  The  corresponding 
discoimted  costs  are  estimated  to  be 
approximately  $176,000,000. 

'The  costs  in  this  regulatory  evaluation 
are  the  costs  of  TCAS  II  or  I,  as 
appropriate,  because  these  are  the  only 
collision  avoidance  systems  currently 
approved  by  the  FAA.  However,  the 
proposal  would  allow  for  a  system 
equivalent  to  TCAS  II  or  I  to  be  used. 
Because  no  equivalent  system  currendy 
exists,  cost  estimates  cannot  be  made  for 
them.  However,  in  a  competitive 
market,  should  equivalent  systems  be 
developed,  they  should  cost  no  more 
than  the  currently  available  equipment. 

Benefit  Cost  Comparison 

A  midair  collision  involving  a  cargo 
airplane  could  result  in  accident  values 
firom  under  $10  million  to  potentially 
hundreds  of  millions  of  dollars.  In  the 
least  costly  case,  a  cargo  airplane  could 
have  a  midair  colUsion  with  a  general 
aviation  airplane  with  no  collateral 
damage.  A  collision  with  a  passenger 
airplane,  with  no  collateral  damage,  can 
result  in  costs  in  excess  of  $300  million. 
In  the  event  of  midair  colUsions  over 
Los  Angeles,  San  Diego,  and  other 
metropolitan  areas,  significant  collateral 
damage  can  easily  exceed  hundreds  of 


milUons  of  dollars.  In  its  risk  analysis, 
prepared  for  the  FAA,  MITRE  estimated 
that  slightly  more  than  50  percent  of  all 
midair  collisions  are  expected  to  occur 
over  the  suburbs  or  cities. 

A  recent  incident  over  mainland 
China  illustrates  the  potential  costs  of 
midair  collisions.  On  June  28,  1999.  a 
British  Airways  (BA)  B-747  carrying 
400  passengers  to  Hong  Kong  came 
within  200  meters  of  a  Korean  Air  B- 
747  freighter.  The  BA  aircraft  received 
a  TCAS  Resolution  Advisory  (RA),  the 
flight  crew  responded  to  it,  and  a 
collision  was  avoided.  With  over  400 
people  onboard  these  two  airplanes,  the 
estimated  dollar  loss  of  such  an  accident 
exceeds  a  billion  dollars.  This  proposed 
rule  is  estimated  to  reduce  the  risk  of  a 
cargo  and  passenger  midair  collision  by 
17  percent.  In  the  United  States  a  DC- 
10  and  L-1011  All-Cargo  Airplanes 
nearly  collided  in  March,  1999. 

The  FAA  believes  the  above 
approximated  reduction  in  the  very  real 
risk  of  midair  collisions  justifies  the 
$1 76  million  present  value  cost  of  this 
rulemaking. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 
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Under  the  RFA.  the  FAA  must 
determine  whether  or  not  a  proposed 
rule  significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typically  based  on 
small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  FAA  has  conducted  the 
required  review  and  determined  that 
this  proposed  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  analysis  was  conducted  as 
required  by  the  RFA,  and  is  summarized 
in  this  section. 

Entities  potentially  affected  by  the 
proposed  rule  include:  scheduled  air 
transportation  carriers,  air  courier 
services,  and  nonscheduled  air 
transportation  carriers.  The  FAA  used 
SBA  criteria  of  1,500  employees  or  less 
per  firm  as  the  criteria  for  the 
determination  of  a  small  business. 

The  FAA  estimates  that  59  part  121 
firms  would  be  affected  by  the  proposed 
rule.  By  the  SBA  criteria,  34  of  these 
firms  are  small  businesses.  The  FAA 
estimates  that  22  part  125  firms  would 
be  affected  by  the  proposed  rule.  All  of 
these  22  firms  are  small  businesses, 
under  the  SBA  criteria.  In  all  there  are 
a  total  of  56  small  businesses  that  would 
be  affected  by  the  proposed  rule. 
Financial  information  was  available  for 
39  of  these  firms. 

The  FAA  estimated  the  impact  on 
small  entities  in  two  steps.  First,  the 
FAA  used  a  compliance  cost  per 
airplane  multiplied  by  the  operator's 
fleet  size  to  obtain  the  estimated  1-year 
cost  of  this  rulemaking  for  each 
operator.  Then  the  FAA  calculated  an 
affordability  measure  by  dividing  this 
cost  by  the  operator's  1998  (parent 
company)  revenues.  As  2  percent  is 
often  less  than  the  annual  rate-of- 
infiation,  the  FAA  believes  that  a 
compliance  cost  of  2  percent  or  less  is 
affordable. 

Of  the  39  firms  considered  to  be 
small,  and  for  which  information  was 
available,  nearly  40  percent  are 
estimated  to  have  costs  less  than  2 
percent  of  annual  revenue.  For  these 
firms  the  FAA  believes  compliance  is 
affordable.  For  the  remaining  60  percent 
of  the  firms  with  annual  costs  greater 
than  2  percent,  and  perhaps  for  firms 
where  financial  data  was  not  available, 
the  impact  of  this  proposed  rule  ranges 
from  affordable  to  significantly  negative. 
No  impact  is  likely  for  some  part  125 
operators,  as  those  firms  may  choose  not 
to  operate  for  hire.  By  part  125 
regulation,  these  firms  already  can  not 
solicit  business. 

Nearly  all  of  the  firms  considered  to 
be  small  entities  and  with  an 
affordability  measure  greater  than  2 


percent  appear  to  operate  in  markets 
with  little  or  no  competition.  These 
markets  require  very  specialized  service 
such  as  remote  air  delivery  service.  Of 
the  18  part  121  (Group  2  operators — part 
121  all-cargo  air  carriers  operating 
turbine-powered  airplanes  of  33,000 
pounds  or  less  MCTOW  and  piston- 
powered  airplanes  regardless  of  weight) 
only  2  were  headquartered  in  the  same 
city  and  most  were  located  in  remote 
locations.  All  of  the  part  125  operators, 
by  regulation,  provide  non-competitive 
services.  Part  125  operators  are 
restricted  from  offering  for-hire  services 
to  the  public,  such  as  advertising  or 
marketing.  To  provide  for-hire  services, 
these  operators  must,  in  effect,  have  the 
customer  find  them.  Thus  in  terms  of 
competition,  this  rulemaking  is 
expected  to  have  a  minimal  competitive 
impact. 

Relative  to  larger  air  cargo  operators, 
smaller  air  cargo  operators  are  likely  to 
be  disproportionately  impacted  by  this 
rulemaking.  Large  cargo  air  carriers  are 
expected  to  incur  costs,  which  are  a 
relatively  smaller  percentage  of  annual 
revenue,  than  those  of  the  smaller  cargo 
air  carriers. 

Slightly  more  than  20  firms  have 
compliance  costs  greater  than  two 
percent  of  their  annual  revenue.  Four 
part  121  or  125  operators  have 
compliance  costs  exceeding  10%,  but 
less  than  20  percent  of  their  annual 
revenue.  One  or  more  of  these  firms 
could  potentially  face  a  business  closure 
due  to  this  proposed  rulemaking.  The 
FAA  does  not  have  sufficient 
information  to  provide  a  more  refined 
estimate  of  the  potential  business 
closures.  The  FAA  has  attempted  to 
mitigate  the  impacts  on  these  firms  by 
considering  alternatives,  such  as 
extending  the  compliance  deadline  for 
small  entities.  Alternatives  are  limited 
because  this  rule  is  basically  required  by 
statute.  The  alternatives  are  discussed  in 
the  full  initial  regulatory  evaluation 
associated  with  this  rule. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activity  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  have  minimal 


affect  on  trade-sensitive  activities.  The 
proposed  rule  could  affect  foreign- 
ov\med  airplanes  operated  in  the  United 
States  under  part  129.  However,  the 
FAA  has  determined  that  this  proposed 
rule  would  have  a  minimal  impact  on 
international  trade  because  all  air-cargo 
airplanes  operating  internationally  are 
already,  or  will  very  shortly,  be  required 
by  many  foreign  governments  to  be 
equipped  with  TCAS  II,  or  its 
equivalent,  by  rules  requiring  its  use  in 
other  airspaces,  such  as  Eurocontrol's 
airspace. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1532-1538)  is 
intended,  among  other  things,  to  curb 
the  practice  of  imposing  unfunded 
Federal  mandates  on  State,  local  and 
tribal  governments.  It  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  1  year  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

"This  proposed  rule  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  1  year.  Therefore,  the 
requirements  of  Uie  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  anidyzed  this  proposed 
rule  under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  notice  of  proposed 
rulemaking  woidd  not  have  federalism 
implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
this  proposed  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
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(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1. 
It  has  been  determined  that  the 
proposed  rule  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety,  Charter  flights, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

List  of  Subjects 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 


List  of  Subjects 

14  CFR  Part  129 

Air  carriers.  Aircraft,  Aviation  safety, 
Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  121, 125,  and 
129  of  TiUe  14,  Code  of  Federal 
Regulations  as  follows: 

PART  121— OPERATINQ 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 40119. 
41706,  44101,  44701-44702.  44705,  4470»- 
44711.  44713.  44716-44717,  44722,  44901. 
44903-44904,  44912,  46105. 


2.  In  §  121.356,  revise  the  section 
heading  and  add  paragraph  (d)  to  read 
as  follows,  effective  on  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register 

1 1 21 .356    Colliston  avoidanc*  systam. 

•        •        *        *        * 

(d)  If  TCAS  n  is  installed  in  an 
airplane  for  the  first  time  between 
December  3,  2001  and  October  31,  2003, 
you  must  operate  that  airplane  with  a 
TCAS  n  that  meets  TSO  C-119b 
(version  7.0),  or  a  later  version. 

3.  Section  121.356  would  be  revised, 
effective  November  1,  2003,  to  read  as 
follows: 

1121.356    Collialon  avoManca  system. 

Effective  November  1,  2003,  any 
airplane  you  operate  under  this  part 
must  be  equipped  and  operated 
according  to  the  following  table: 


Airplane  Criteria  and  Required  Coluskdn  Avoidance  Equipment 


After  October  31 ,  2003,  if  you  operate  any* 


then  you  must  operate  ttiat  airplane  witti* 


(a)  Turbine-powered  airplane  of  more  than  33,000  pounds  maximum 
certificated  takeoff  weight. 


(b)  Turbine-powered  airplane  of  33,000  pounds  or  less  maxinrtum  cer- 
tificated takeoff  weight. 


(c)  Piston-powered  airplane,  regardless  of  weight 


(1)  A  Mode  S  transponder  that  meets  Technical  Standard  Order  (TSO) 
C-1 12,  or  a  later  version,  and  one  of  the  following  approved  units— 

(i)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(tt)  TCAS  II  that  meets  TSO  C-119a  (version  6.04A  Enhanced)  that 
was  installed  in  that  airplane  before  Novemt>er  1 ,  2001  If  that  TCAS 
II  version  6.04A  Enhanced  no  lor>ger  can  be  repaired  to  TSO  C- 
1 19a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets  TSO 
C-1 19b  (version  7.0),  or  a  later  version. 

(iii)  A  coiNsion  avoidance  system  equivalent  to  TSO  C-1 1 9b  (version 
7.0),  or  a  later  version,  capat>ie  of  coordinating  with  units  tfiat  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(1)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0).  or  a  later  version. 

(2)  TCAS  II  that  meets  TSO  C-119a  (version  6  04A  Enhanced)  that 
was  installed  in  that  airplane  before  November  1 ,  2001  If  tt\at  TCAS 
II  version  6  04A  Enhanced  no  longer  can  be  repaired  to  TSO  C- 
119a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets  TSO 
C-1 19b  (version  7.0),  or  a  later  version. 

(3)  A  collision  avoidance  system  equivalent  to  TSO  C-119b  (version 
7.0),  or  a  later  version,  capat>le  of  coordinating  with  units  that  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(4)  TCAS  I  that  meets  TSO  C-1 18,  or  a  later  version. 

(5)  A  collision  avoidance  system  equivalent  to  TSO  C-1 18,  or  a  later 
version. 

(1)  TCAS  II  that  meets  TSO  C-1 19b  (version  7  0),  or  a  later  version 

(2)  TCAS  II  that  meets  TSO  C-1 19a  (version  6.04A  Enhanced)  that 
was  installed  in  that  airplane  before  November  1 ,  2001  If  ttiat  TCAS 
II  version  6.04A  Enhanced  no  longer  can  be  repaired  to  TSO  C- 
119a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets  TSO 
C-1 19b  (version  7.0),  or  a  later  version 

(3)  A  collision  avoidance  system  equivalent  to  TSO  C-1 19b  (version 
7.0),  or  a  later  version,  capable  of  coordinating  with  units  that  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(4)  TCAS  I  that  meets  TSO  C-1 18,  or  a  later  version. 

(5)  A  collision  avoidance  system  equivalent  to  TSO  C-1 18,  or  a  later 
version. 
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PART  125— CERTinCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE;  AND  RULES 
GOVERNING  PERSONS  ON  BOARD 
SUCH  AIRCRAFT 

4.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705,  44710-44711,  44713,  44716- 
44717,44722. 

5.  In  §  125.224,  revise  the  section 
heading  and  add  paragraph  (c)  to  read 
as  follows,  effective  on  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register: 

§  1 25,224    Collision  avoidance  system. 

***** 

(c)  If  TCAS  II  is  installed  in  an 
airplane  for  the  first  time  between 


December  3,  2001  and  October  31,  2003, 
you  must  operate  that  airplane  with  a 
TCAS  n  that  meets  TSO  C-119b 
(version  7.0),  or  a  later  version. 

6.  Section  125.224  would  be  revised, 
effective  November  1,  2003,  to  read  as 
follows: 

§  1 25 J224    Collision  avoidance  system. 

Effective  November  1,  2003,  any 
airplane  you  operate  under  this  part  125 
must  be  equipped  and  operated 
according  to  the  following  table: 


Airplane  Criteria  and  Required  Collision  Avoidance  Equipment 


After  October  31 ,  2003,  if  you  operate  any*  *  * 


then  you  must  operate  tfiat  airplane  with*  *  * 


(a)  Turbine-powered  airplane  of  more  than  33,000  pounds  maximum 
certificated  takeoff  weight. 


(b)  Turbine-powered  airplane  of  33,000  pounds  or  less  maximum  cer- 
tificated takeoff  weight. 


(c)  Piston-powered  airplane,  regardless  of  weight 


(1)  A  Mode  S  transponder  that  meets  Technical  Standard  Order  (TSO) 
C-1 1 2,  or  a  later  version,  and  one  of  the  following  approved  units — 

(i)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(ii)  TCAS  II  that  meets  TSO  C-1 19a  (version  6.04A  Enhanced)  that 
was  installed  in  that  airplane  before  November  1 ,  2001 .  If  that  TCAS 
II  version  6.04A  Enhanced  no  longer  can  be  repaired  to  TSO  C- 
119a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets  TSO 
C-1 1 9b  (verskjn  7.0),  or  a  later  version. 

(iii)  A  collision  avoidance  system  equivalent  to  TSO  C-1 1 9b  (version 
7.0),  or  a  later  version,  capable  of  coordinating  with  units  that  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(1)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(2)  TCAS  II  that  meets  TSO  C-1 19a  (version  6.04A  Enhanced)  that 
was  installed  in  that  airplane  before  November  1 ,  2001 .  If  that  TCAS 
II  version  6.04A  Enhanced  no  longer  can  be  repaired  to  TSO  C- 
119a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets  TSO 
C-1 19b  (version  7.0),  or  a  later  version. 

(3)  A  collision  avoidance  system  equivalent  to  TSO  C-1 19b  (versktn 
7.0),  or  a  later  version,  capable  of  coordinating  with  units  that  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(4)  TCAS  I  that  meets  TSO  C-1 18,  or  a  later  version. 

(5)  A  colliskxi  avoidance  system  equivalent  to  TSO  C-1 18,  or  a  later 
versk)n. 

(1)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(2)  TCAS  II  that  meets  TSO  C-1 19a  (version  6.04A  Enhanced)  that 
was  installed  in  that  airplane  before  November  1 ,  2001 .  If  that  TCAS 
II  version  6.04A  Enhanced  no  longer  can  be  repaired  to  TSO  C- 
119a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets  TSO 
C-1 19b  (versk>n  7.0),  or  a  later  versnn. 

(3)  A  collision  avoidance  system  equivalent  to  TSO  C-1 19b  (version 
7.0),  or  a  later  version,  capable  of  coordinating  with  units  that  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(4)  TCAS  I  that  meets  TSO  C-1 18,  or  a  later  version. 

(5)  A  collision  avoidance  system  equivalent  to  TSO  C-1 18,  or  a  later 
version. 


PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REQISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE  I 

7.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40104-^0105. 
40113,  40119,  41706.  44701-44702,  44712, 
44716-44717,  44722,  44901-44904,  44906. 


8.  In  §  129.18,  revise  the  section 
heading  and  add  paragraph  (c)  to  read 
as  follows,  effective  on  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register: 

§  1 29.1 8    Collision  avoidance  system. 

***** 

(c)  If  TCAS  II  is  installed  in  an 
airplane  for  the  first  time  between 
December  3,  2001  and  October  31,  2003, 
you  must  operate  that  airplane  with  a 


TCAS  n  that  meets  TSO  C-1 19b 
(version  7.0),  or  a  later  version. 

9.  Section  129.18  would  be  revised, 
effective  November  1,  2003,  to  read  as 
follows: 

f  1 29.1 8    Collision  avoidance  system. 

Effective  November  1,  2003,  any 
airplane  you  operate  under  part  129 
must  be  equipped  and  operated 
according  to  the  following  table: 
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Airplane  Criteria  and  Required  CoaisiON  Avoidance  Equipment 


After  October  31 ,  2003,  if  you  operate  in  the  United  States  any 


then  you  must  operate  that  airplane  with* 


(a)  Tun>ine-powered  airplane  of  more  than  33,000  pounds  maximum 
certificated  takeoff  weight. 


(b)  Turbine-powered  airplane  of  33,000  pounds  or  less  maximum  cer- 
tificated takeoff  weight. 


(1)  A  Mode  S  transponder  ttiat  meets  Technical  Standard  Order  (TSO) 
C-1 12,  or  a  later  version,  and  one  of  ttie  following  approved  units — 

(I)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0),  or  a  later  version 

(ii)  TCAS  II  that  meets  TSO  C-1 19a  (version  6.04A  Enhanced)  that 
was  installed  in  tttat  airplane  before  [November  1.  2001].  If  that 
TCAS  II  version  6.04A  Enhanced  no  \onQer  can  be  repaired  to  TSO 
C-1 19a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets 
TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(iii)  A  collision  avoidance  system  equivalent  to  TSO  C-1 19b  (version 
7.0),  or  a  later  version.  capat>le  of  coordinating  with  units  ttiat  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(1)  TCAS  II  that  meets  TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(2)  TCAS  II  that  meets  TSO  C-1 19a  (version  6.04A  Enhanced)  that 
was  installed  in  that  airplane  before  [November  l,  2001).  If  that 
TCAS  II  version  6.04A  Enhanced  rto  longer  can  be  repaired  to  TSO 
C-1 19a  standards,  it  must  be  replaced  with  a  TCAS  II  that  meets 
TSO  C-1 19b  (version  7.0),  or  a  later  version. 

(3)  A  collision  avoidance  system  equivalent  to  TSO  C-1 19b  (verskxi 
7.0),  or  a  later  version,  capable  of  coordinating  with  units  ttiat  meet 
TSO  C-1 19a  (version  6.04A  Enhanced),  or  a  later  version. 

(4)  TCAS  I  that  meets  TSO  C-1 18,  or  a  later  version 

(5)  A  colliskMi  avoidance  system  equivalent  to  TSO  C-1 18.  or  a  later 
version. 


Issued  in  Washington,  DC,  on  October  24, 
2001. 

Ava  L.  K4inis, 

Acting  Director,  Flight  Standards  Service. 
|FR  Doc.  01-27340  Filed  10-31-01;  8:45  am] 

aaUNQ  CODE  4010-19-P 


Thursday, 
November  1,  2001 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

Housing  Choice  Voucher  Program: 
Funding  Availability  for  Reallocated 
Baseline  Units  and  Annual  Bucket 
Authority  and  for  Relocated  Baseline 
Welfare  to  Work  Units  and  Annual 
Budget  Authority;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4694-N-01]    I 

Housing  Choice  Voucher  Program: 
Notice  of  Funding  Availability  for 
Reallocated  Baseline  Units  and  Annual 
Budget  Authority  and  for  Reallocated 
Baseline  Welfare  to  Work  Units  and 
Annual  Budget  Authority 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

summary:  This  notice  announces  HUD 
procedures  for  reallocating  baseline 
units  and  annual  budget  authority  in  the 
housing  choice  voucher  program.  The 
notice  outlines  public  housing  agency 
(PHA)  eligibility  criteria  to  apply  for 
reallocated  units  and  budget  authority, 
and  the  semiannual  invitation  and 
application  procedures.  This  notice  also 
announces  HUD  procedures  for 
reallocating  baseline  Welfare  to  Work 
units  and  annual  budget  authority.  The 
procedures  applying  to  Welfare  to  Work 
vouchers  are  discussed  in  section  III  of 
this  notice  since  the  reallocation  process 
and  timetable  will  be  separate  from  the 
process  for  other  housing  choice 
vouchers.  | 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hernandez,  Section  8  Finance 
Division,  Office  of  Administration  and 
Budget,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Room  4232,  Washington.  DC 
20410;  telephone  (202)  708-2934.  For 
further  information  regarding 
reallocation  of  Welfare  to  Work 
vouchers,  contact  Kathryn  Greenspan, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  4222,  Washington,  DC 
20410;  telephone  (202)  708-0744. 
(These  are  not  toll-free  numbers.) 
Persons  with  hearing  or  speech 
impairments  may  access  these  numbers 
via  TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Overview  , 

A.  Background  I 

On  October  21, 1999,  following  a 
negotiated  rulemaking,  HUD  published 
a  final  rule  (64  FR  56882)  creating  a  new 
24  CFR  982.102.  which  establishes  the 
procedures  to  determine  baseline  unit 
allocations,  for  which  HUD  obligated 
and  renews  funding,  for  the  Section  8 
voucher  program.  The  rule  provides 


(§  982.102(1))  that  if  a  PHA  has 
performance  deficiencies,  such  as 
failure  to  adequately  lease  units.  HUD 
may  reallocate  some  of  its  budget 
authority  to  other  PHAs.  The  rule 
provides  that  HUD  will  publish  a 
Federal  Register  notice  that  describes 
the  circumstances  and  procedure  for 
reallocating  budget  authority. 

On  April  19,  2000,  HUD  published  a 
Federal  Register  notice  (65  FR  21088) 
pursuant  to  the  final  rule,  which  advises 
PHAs  to  ensure  that  they  assist  the 
number  of  families  that  equals  the 
number  of  units  reserved  for  the  PHA, 
and  to  manage  their  lease-up  and 
tiunover  to  fully  use  aimual  budget 
authority. 

The  April  19,  2000  Federal  Register 
notice  also  states  that  HUD  will 
annually  assess  each  PHA's  leasing  rate 
and  use  of  annual  budget  authority  to 
determine  whether  to  reallocate  unused 
baseline  units  and  unexpended  annual 
budget  authority  to  other  PHAs.  The 
notice  further  states  that  HUD  will  issue 
a  Federal  Register  notice  outlining  the 
criteria  for  determining  the  PHAs  to 
receive  reallocated  annual  budget 
authority.  Section  II  of  this  notice 
announces  the  procedures  for  regular 
semiannual  reallocation  of  voucher 
baseline  units  (other  than  Welfare  to 
Work  units)  and  annual  budget 
authority.  In  addition,  section  III  of  this 
notice  announces  separate  procedures 
for  reallocating  baseline  Welfare  to 
Work  units  and  annual  budget 
authority. 

B.  Environmental  Review 

This  NOFA  does  not  direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate,  real  property  acquisition, 
disposition,  leasing  (other  than  tenant- 
based  rental  assistance),  rehabilitation, 
alteration,  demolition,  or  new 
construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19  (c)  (1).  this  NOFA 
is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

n.  Baseline  Units  and  Annual  Budget 
Authority  Available  for  Reallocation 

A.  Determining  the  Number  Units 
Available  for  Reallocation 

The  April  19,  2000  Federal  Register 

notice  specifies  when  tenant-based 
baseline  unit  allocations  become 
available  for  reallocation  to  other  PHAs. 
The  notice  states  that  when  HUD 
processes  a  PHA's  year-end  statement,  it 


will  assess  the  PHA's  leasing  rate  and 
rate  of  use  of  annual  budget  authority. 
If  the  leasing  rate  is  less  than  90  percent 
of  the  nimiber  of  units  reserved  and  the 
PHA  has  expended  less  than  90  percent 
of  its  annual  budget  authority,  HUD  will 
issue  a  warning  to  the  PHA.  If  the  PHA 
fails  to  increase  its  leasing  rate  to  95 
percent  of  the  number  of  units  reserved 
by  the  time  the  PHA  submits  its  second 
budget  after  the  warning,  then  the 
unused  baseline  units  and  unexpended 
baseline  annual  budget  authority  is 
subject  to  reallocation. 

In  addition,  unused  baseline  units 
and  imexpended  annual  budget 
authority  become  available  for 
reallocation  when  a  PHA  voluntarily 
decides  to  decrease  its  program  size.  A 
number  of  factors  may  cause  a  PHA  to 
decide  to  no  longer  administer  its  full 
baseline  unit  allocation  including  a 
locally  strong  and  tight  private  rental 
market,  inadequate  suitable  rental  stock, 
or  insufficient  voucher  applicants, 
among  other  reasons.  If  a  PHA 
voluntarily  chooses  to  decrease  its 
baseline  unit  allocation,  those  baseline 
units  and  the  related  annual  budget 
authority  become  available  for 
reallocation. 

Baseline  imits  and  annual  budget 
authority  may  also  become  available  for 
reallocation  in  other  ways,  including 
but  not  limited  to  a  HUD-directed 
mandatory  reduction  in  voucher 
program  size  as  a  result  of  poor  PHA 
performance  under  the  Section  8 
Management  Assessment  Program,  or 
PHA  failing  to  comply  with  the  ACC. 
When  baseline  units  become  available 
for  reallocation,  the  Department  will 
reduce  the  number  of  baseline  imits  for 
the  PHA  that  is  relinquishing  the  units 
by  not  renewing  funding  for  them  under 
the  PHA's  consolidated  annual 
contributions  contract  (CACC). 

B.  Inapplicability  to  Voluntary  Tmnsfers 
ofPmgmm  Administration  within  the 
Same  Geographic  Area 

This  notice  does  not  apply  to  the 
volimtary  transfer  of  baseline  units  and 
annual  budget  authority,  irom  one 
PHA's  CACC  to  another  PHA's  CACC, 
when  the  transfer  i^betyveen  PHAs 
within  the  same  jmtropolitan  area, 
within  the  same  nonmetropolitan 
county,  or  within  the  same  state  where 
voucher  program  administration  is 
voluntarily  shifted  from  a  city  or  county 
PHA  to  its  state  PHA.  or  from  a  state 
PHA  to  one  or  more  of  its  county  or  city 
PHAs. 
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C.  Semiannual  Invitation  to  Apply  for 
Reallocated  Baseline  Units  and  Annual 
Budget  Authority 

The  HUD  Office  of  Public  and  Indian 
Housing  will  post  an  invitation  for 
PHAs  to  apply  for  reallocated  housing 
choice  voucher  baseline  units  and 
annual  budget  authority  during  the  first 
work  week  of  each  calendar  semiannual 
period  beginning  in  January  2002. 

The  invitation  will  be  posted  on  the 
Internet,  on  the  Office  of  Public  and 
Indian  Housing  housing  choice 
vouchers  web  page  at:  http:// 
www.h  u  d. gov/ offices/ pih/progtams/hcv. 
The  invitation  will  announce  the 
availability  of  the  total  number  of 
baseline  units,  the  related  annual  budget 
authority,  and  the  per  unit  annual 
budget  authority  amount,  that  became 
available  to  HUD  for  reallocation  during 
the  preceding  semiannual  period.  The 
per  unit  annual  budget  authority 
amount  for  the  reallocated  baseline 
units  made  available  under  each 
semiannual  invitation  will  be  the 
average  per  unit  annual  budget 
authority  amoimt  for  all  of  the  units 
made  available  for  reallocation  and 
annoimced  imder  that  invitation. 

If  HUD  determines  there  are 
insufficient  baseline  units  and  annual 
budget  authority  available  for 
reallocation  in  any  semiannual  period 
and  so  an  invitation  is  not  warranted  for 
that  semiannual  period,  a  notice  will  be 
posted  to  that  effect  on  the  Internet 
housing  choice  voucher  page  during  the 
first  workweek  of  the  semiannual 
period. 

D.  Eligible  Applicants  and  Application 
Procedures 

(1)  Eligible  Applicants.  Reallocated 
housing  choice  voucher  baseline  units 
and  annual  budget  authority  are 
available  for  only  two  groups  of  PHAs: 

(a)  PHAs  that  have  urgent  needs  due 
to  housing  loss  and  permanent 
displacement  arising  from  federally 
declared  disasters  and  that  have  a 
leasing  rate,  or  rate  of  use  of  annual 
budget  authority,  of  at  least  90  percent, 
and 

(b)  PHAs  that  have  a  leasing  rate,  or 
rate  of  use  of  annual  budget  authority, 
of  at  least  97  percent.  The  leasing  rate 
and  rate  of  use  of  budget  authority  are 
measured  using  data  from  the  PHA's  last 
submitted  year  end  statement  in 
accordance  with  the  methodology  in  the 
April  19,  2000  Federal  Register  notice, 
as  amended  by  notice  published  on 
September  28,  2001. 

(2)  Ineligible  Applicants.  Any 
otherwise  eligible  applicant  under 
paragraph  (l)(b)  is  ineligible  for 
reallocated  baseline  units  and  annual 


budget  authority  if  the  PHA  is  rated 
troubled  imder  the  Section  8 
Management  Assessment  Program 
(SEMAP)  once  all  PHAs  have  been  rated 
or  if  the  PHA  is  rated  troubled  imder  the 
Section  8  Management  Assessment 
Program  (SEMAP  once  all  PHAS  have 
been  rated  or  if  the  PHA  (a)  has  been 
charged  with  a  systemic  violation  of  the 
Fair  Housing  Act  by  the  Secretary 
alleging  ongoing  discrimination;  (b)  is  a 
defendant  in  a  Fair  Housing  Act  lawsuit 
filed  by  the  Department  of  Justice 
alleging  an  ongoing  pattern  or  practice 
of  discrimination;  or  (c)  has  received  a 
letter  of  noncompliance  findings  under 
Title  VI,  section  504,  or  section  109. 

The  Department  will  not  accept  or 
process  an  application  under  its 
semiaimual  invitations  to  apply  for 
reallocated  baseline  units  if  any  such 
fair  housing  charge,  lawsuit,  or  letter  of 
findings  has  not  been  resolved  to  the 
satisfaction  of  the  Department  before  the 
application  due  date.  The  Department's 
decision  regarding  whether  a  fair 
housing  charge,  lawsuit,  or  letter  of 
findings  has  been  satisfactorily  resolved 
will  be  based  upon  whether  HUD 
determines  that  appropriate  actions 
have  been  taken  to  address  allegations 
of  ongoing  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit  or  letter  of  findings. 

(3)  Application  Procedures,  (a) 
Maximum  and  Minimum  Voucher 
Request.  An  eligible  PHA  may  apply  for 
the  nimiber  of  vouchers  (baseline  units) 
available  for  reallocation  under  the 
semiannual  invitation,  not  to  exceed  a 
maximum  of  5  percent  of  its  baseline 
imits,  or  25  units,  whichever  is  greater. 
The  minimum  number  of  vouchers  that 
a  PHA  may  apply  for  is  25.  These  limits 
do  not  apply  to  applications  for 
vouchers  for  urgent  housing  needs 
arising  from  federally  declared  disasters. 

(b)  Application  Submission  and  Due 
Date.  Each  January  and  July,  after  the 
invitation  to  apply  for  reallocated 
baseline  units  is  posted  on  the  Internet, 
an  eligible  PHA  may  submit  an 
application  to  HUD  Headquarters  for  the 
available  units,  up  to  the  maximum 
voucher  request.  Eligible  PHAs  that 
have  urgent  housing  needs  arising  frtim 
federally  declared  disasters  may  submit 
an  application  for  any  available 
reallocated  baseline  units  and  annual 
budget  authority  at  any  time.  Urgent 
housing  needs  are  defined  as  housing 
loss  and  permanent  displacement  and 
PHAs  need  not  wait  for  the  semiannual 
invitation  to  be  posted. 

(c)  Application  Form.  The  application 
form  to  be  used  is  form  HUD-52515 
(section  C,  Average  Monthly  Adjusted 
Income,  is  not  required).  A  PHA  that 
applies  for  vouchers  in  connection  with 


a  federally  declared  disaster  must  also 
submit  an  application  transmittal  letter 
fully  explaining  the  urgent  need  for  the 
requested  vouchers,  including  the 
extent  of  permanent  housing  loss  by 
very  low  income  families. 

(d)  Non-disaster  Application 
Deadline.  All  non-disaster  applications 
in  response  to  the  semiannual 
invitations  are  due  no  later  than  5  p.m.     * 
Eastern  time  on  the  1st  of  February  or 
August.  If  the  1st  falls  on  a  weekend, 
applications  are  due  by  5  p.m.  on  the 
following  Monday.  Mailed  applications 
must  be  postmarked  by  the  due  date  and 
must  be  received  within  10  days  of  the 
due  date. 

(e)  Non-disaster  Application  Not 
Funded  or  Not  Fully  Funded.  If  for  any 
reason  a  non-disaster  application  is  not 
funded,  or  is  not  fully  fiuided,  it  will 
not  be  automatically  considered  under 
the  next  semiannual  invitation.  A  non- 
disaster  application  must  be  submitted 
in  response  to  a  specific  semiannual 
invitation  to  be  considered  for  vouchers 
(baseline  units)  announced  in  that 
invitation. 

E.  Selection  and  Funding  Procedure 

(1)  Applications  for  Disasters.  HUD 
Headquarters  will  review  applications 
to  adcfress  urgent  needs  due  to  housing 
loss  and  permanent  displacement 
arising  friim  federally  declared  disasters 
upon  receipt.  If  HUD  determines  the 
need  for  vouchers  is  adequately 
demonstrated  and  that  the  PHA  meets 
the  required  leasing  rate  or  rate  of 
utilization  of  annual  budget  authority  of 
at  least  90  percent,  these  applications 
will  generally  be  immediately  approved 
and  funded  on  a  first-come,  first-served 
basis,  up  to  the  amount  of  baseline  units 
and  annual  budget  authority  available 
for  reallocation. 

(2)  Non-disaster  applications  from 
PHAs  with  at  least  97  percent 
utilization,  (a)  Same-State  funding 
priority.  Highest  funding  priority  for 
baseline  units  available  for  reallocation 
in  each  State  will  be  given  to  applicant ' 
PHAs  in  the  same  State.  Upon  receipt  of 
all  non-disaster  applications  in  a 
semiannual  period,  HUD  will  examine 
the  applicant  PHAs  to  determine 
whether  amy  applicant  PHA  has 
jurisdiction  in  the  same  state  as  a  PHA 
from  which  units  available  for 
reallocation  in  the  semiannual  period 
were  de-reserved.  Applicants  from  the 
same  state  as  a  PHA  from  which  units 
available  for  reallocation  were  de- 
reserved,  will  be  given  highest  priority 
for  the  number  of  units  made  available 
from  a  PHA  in  the  same  state,  up  to  the 
number  of  units  requested  by  the 
applicant  PHA.  Any  apphcants  given 
such  priority  in  selection  for  funding 
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will  generally  be  funded  at  the  end  of 
the  third  month  of  the  semiannual 
period  (March  or  September). 

(b)  Priority  for  SEMAP  high 
performers.  After  priority  is  given  to 
applicant  PHAs  in  the  same  State  as  a 
PHA  from  which  imits  available  for 
reallocation  were  obtained,  the  next 
priority  for  funding  will  be  given  to 
applicant  PHAs  that  are  SEMAP  high 
performers  once  all  PHAs  have  been 
rated  under  SEMAP.  HUD  will  examine 
the  applicant  PHAs  to  determine 
whether  any  applicant  PHA  is  a  SEMAP 
high  performer.  SEMAP  high  performers 
will  be  given  the  next  priority  for 
funding  up  to  the  number  of  units 
requested  by  the  applicant  PHA.  Any 
applicants  given  such  priority  in 
selection  for  funding  will  generally  be 
funded  at  the  end  of  the  third  month  of 
the  semiannual  period  (March  or 
September). 

(c)  Remaining  applications.  All 
remaining  applications  will  generally  be 
funded  at  the  end  of  the  third  month  of 
the  semiannual  period  (March  or 
September)  by  allocating  the  remaining 
number  of  baseline  imits  available 
among  all  of  the  remaining  semiannual 
applicants  on  an  even  percentage  basis 
in  proportion  to  the  number  of  units 
requested  or  remaining  to  be  funded  in 
each  PHA's  application.  PHA 
applications  will  not  be  reduced  below 
25  units.  Consequently,  a  PHA's  request 
for  a  certain  number  of  units  may  be 
fully  approved  or  partially  approved. 

(d)  Possibility  of  Selection  of 
Applicants  by  Lottery.  In  the  event  HUD 
determines  that  there  are  too  many 
applicants  from  the  same  state  (in  giving 
same-state  funding  priority)  from 
SEMAP  high  performers  (in  giving 
priority  to  high  performers),  or  among 
remaining  applications  in  any 
semiannual  period  to  award  each 
applicant  the  minimum  of  25  vouchers, 
applicants  will  be  selected  by  lottery. 
The  number  of  baseline  units  and 
annual  budget  authority  for  which 
same-State  priority  is  being  given,  for 
which  SEMAP  high  performer  priority 
is  being  given,  or  remaining  available 
under  the  invitation  will  then  be 
allocated  among  the  PHAs  selected  in 
the  lottery  on  cui  even  percentage  basis 
in  proportion  to  the  number  of  units 
requested  in  each  PHA's  application. 

(e)  No  Applications  or  Insufficient 
Applications.  If  there  are  nO 
applications  or  insufficient  applications 
in  response  to  any  semiannual 
invitation,  the  unused  reallocated 
baseline  units  and  related  annual  budget 
authority  announced  in  the  semiannual 
invitation  will  be  included  in  the  next 
semiannual  invitation. 


F.  Summary  of  Semiannual  Baseline 
Unit  and  Budget  Authority 
Reallocations 

A  summary  of  each  semiaimual 
period's  baseline  unit  reallocations, 
including  lists^f  PHAs  from  which  and 
to  which  units  and  annual  budget 
authority  were  reallocated,  will  be 
posted  on  the  Internet  at  the  same  site 
as  the  semiannual  invitations:  http:// 
www.h  ud.gov/offices/pih/programs/hcv. 
Funding  decisions  will  also  be 
published  in  the  Federal  Register. 

m.  Welfare-to-Work  Voucher  Baseline 
Units  and  Annual  Budget  Authority 

Baseline  Welfare  to  Work  voucher 
units  and  aimual  budget  authority  will 
be  permanently  de-reserved  and  become 
available  for  reallocation  in  a  process 
and  on  a  timetable  that  is  separate  from 
the  process  for  other  housing  choice 
vouchers.  The  Department  will 
determine  each  PHA's  Welfare  to  Work 
voucher  leasing  rate  no  earlier  than  30 
days  after  the  publication  of  this  notice. 
Welfare  to  Work  voucher  funding  of 
PHAs  that  have  not  achieved  leasing  of 
their  Welfare  to  Work  vouchers  of  at 
least  95  percent  by  that  date  will  be 
subject  to  de-reservation  and 
reallocation  without  additional 
warnings  or  cure  periods  prior  to  de- 
reservation. 

In  the  future,  if  PHAs  that  receive 
additional  Welfare  to  Work  vouchers 
have  not  reached  a  Welfare  to  Work 
voucher  leasing  rate  of  at  least  95 
percent  by  the  expiration  date  of  the 
Welfare  to  Work  voucher  increment, 
unused  Welfetfe  to  Work  voucher 
funding  will  be  subject  to  de-reservation 
at  the  expiration  date  of  the  Welfare  to 
Work  voucher  increment. 

When  baseline  Welfare  to  Work 
voucher  units  become  available  for 
reallocation,  the  Department  will  reduce 
the  number  of  baseline  Welfare  to  Work 
voucher  units  for  the  PHA  that  is 
relinquishing  the  units  by  not  renewing 
funding  for  them  under  the  PHA's 
consolidated  aimual  contributions 
contract  (CACC). 

A.  Invitation  To  Apply  for  Reallocated 
Baseline  Welfare  to  Work  Voucher  Units 
and  Annual  Budget  Authority 

When  baseline  Welfare  to  Work 
voucher  units  and  annual  budget 
authority  become  available,  the  Office  of 
Public  and  Indian  Housing  will  post  an 
invitation  for  Welfare  to  Work  voucher 
PHAs  to  apply  for  reallocated  baseline 
Welfare  to  Work  voucher  units  and 
annual  budget  authority.  The  invitation 
will  be  posted  on  the  Internet,  on  the 
Office  of  Public  and  Indian  Housing 
Welfare  to  Work  voucher  page  at: 


http://www.hud.gov/pih/programs/ph/ 
wtw.  The  invitation  will  announce  the 
total  niunber  of  baseline  Welfare  to 
Work  voucher  imits  available,  the 
budget  authority  to  be  reallocated,  and 
the  per  unit  annual  budget  authority 
amoimt.  The  per  unit  annual  budget 
authority  amount  for  the  reallocated 
baseline  units  made  available  under  an 
invitation  will  be  the  average  per  unit 
annual  budget  authority  amount  for  all 
of  the  units  made  available  for 
reallocation  and  announced  imder  that 
invitation. 

B.  Eligible  Applicants  and  Application 
Procedures  for  Welfare  to  Work  Voucher 
Funding 

(1)  Eligible  Applicants.  Reallocated 
Welfare  to  Work  voucher  baseline  units 
and  annual  budget  authority  are 
available  only  to  Welfare  to  Work 
voucher  PHAs  that  have  a  Welfare  to 
Work  voucher  program  leasing  rate  of  at 
least  97  percent. 

(2)  Ineligible  Applicants.  Any 
otherwise  eligible  applicant  imder 
paragraph  (1)  is  ineligible  for  reallocated 
Welfare  to  Work  baseline  units  and 
annual  budget  authority  if  the  PHA  is 
rated  troubled  under  the  Section  8 
Management  Assessment  Program 
(SEMAP)  once  all  PHAs  have  been  rated 
or  if  the  PHA  (a)  has  been  charged  with 
a  systemic  violation  of  the  Fair  Housing 
Act  by  the  Secretary  alleging  ongoing 
discrimination;  (b)  is  a  defendant  in  a 
Fair  Housing  Act  lawsuit  filed  by  the 
Department  of  Justice  alleging  an 
ongoing  pattern  or  practice  of 
discrimination;  or  (c)  has  received  a 
letter  of  noncompliance  findings  under 
Title  VI,  section  504,  or  section  109.  The 
Department  will  not  accept  or  process 
an  application  under  any  invitation  to 
apply  for  reallocated  Welfare  to  Work 
baseline  units  if  any  charge,  lawsuit,  or 
letter  of  findings  has  not  been  resolved 
to  the  satisfaction  of  the  Department 
before  the  application  due  date.  The 
Department's  decision  regarding 
whether  a  charge,  lawsuit,  or  a  letter  of 
findings  has  been  satisfactorily  resolved 
will  be  based  upon  whether  appropriate 
actions  have  been  taken  to  address 
allegations  of  ongoing  discrimination  in 
the  policies  or  practices  involved  in  the 
charge,  lawsuit  or  letter  of  findings. 

(3)  Application  Procedures,  (a) 
Maximum  and  Minimum  Voucher 
Request.  An  eligible  PHA  may  apply  for 
the  nimiber  of  Welfare  to  Work  vouchers 
(baseline  Welfare  to  Work  voucher 
units)  available  for  reallocation  under 
the  invitation,  not  to  exceed  the  number 
of  units  which  the  PHA  expects  to  lease 
within  12  months  of  the  award  of  new 
funding,  based  on  experience  wi\h  the 
Welfare  to  Work  voucher  program. 
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There  is  no  minimum  number  of 
vouchers  for  which  the  PHA  must 
apply. 

(b)  Application  Submission  and  Due 
Date.  After  the  invitation  to  apply  for 
reallocated  baseline  Welfare  to  Work 
voucher  units  is  posted  on  the  Internet, 
an  eligible  PHA  may  submit  an 
application  to  HUD  Headquarters.  The 
invitation  will  specify  the  place  where 
applications  are  to  be  submitted  and  the 
due  date. 

(c)  Application  Form.  The  application 
form  to  be  used  is  form  HUD-52515 
(section  C,  Average  Monthly  Adjusted 
Income,  is  not  required). 

C.  Selection  and  Funding  Procedures  for 
Welfare  to  Work  Vouchers 

(1)  All  applications  from  Welfare  to 
Work  voucher  PHAs  with  at  least  97 


percent  utilization  will  generally  be 
funded  on  an  objective  basis  such  as  by 
allocating  the  number  of  baseline 
Welfare  to  Work  voucher  units  available 
among  all  of  the  eligible  applicants  on 
a  percentage  basis  in  proportion  to  the 
size  of  their  initial  Welfare  to  Work 
voucher  allocation. 

(2)  In  the  event  that  HUD  determines 
that  there  are  too  many  applicants  to 
award  each  applicant  the  number  of 
Welfare  to  Work  vouchers  for  which 
they  have  applied  and  are  eligible, 
applicants  will  be  selected  by  lottery. 
TTie  niunber  of  baseline  Welfare  to  Work 
voucher  units  and  annual  budget 
authority  available  under  the  invitation 
will  then  be  allocated  among  the 
Welfare  to  Work  voucher  PHAs  selected 
in  the  lottery  on  an  equitable  basis  such 


as  on  a  percentage  basis  in  proportion 
to  the  number  of  Welfare  to  Work 
voucher  units  in  each  PHA's  initial 
Welfare  to  Work  voucher  allocation. 

(3)  If  there  are  no  applications  or 
insufficient  applications  in  response  to 
an  invitation,  the  unused  reallocated 
baseline  Welfare  to  Work  voucher  units 
and  related  annual  budget  authority 
announced  in  the  invitation  will  be 
included  in  the  next  invitation. 

Dated:  October  25,  2001. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[PR  Doc.  01-27415  Filed  10-31-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 


7CFRPart319 

[Doctot  No.  00-003-4] 
RIN  0579-AB27 


Mexican  Hass  Avocado  Import 
Program  | 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. , 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
regiilations  governing  the  importation  of 
fruits  and  vegetables  to  increase  the 
number  of  States  in  which  fresh 
avocado  fruit  grown  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico,  may  be  distributed. 
We  are  also  lengthening  the  shipping 
season  during  which  the  Mexican  Hass 
avocados  may  be  imported  into  the 
United  States.  We  are  taking  this  action 
in  response  to  a  request  from  the 
Government  of  Mexico  and  after 
determining  that  expanding  the  current 
Mexican  avocado  import  program 
would  present  a  negligible  risk  of 
introducing  plant  pests  into  the  United 
States. 

EFFECTIVE  DATE:  November  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  D.  Burnett.  Senior  Import 
Specialist,  Phytosanitary  Issues 
Management  Team,  PPQ,  APHIS,  4700 
River  Road  Unit  140.  Riverdale,  MD 
20737-1236;  (301)  734-6799. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  in  "Subpart — Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-8)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  within  the 
United  States. 

Under  the  regiUations  in  7  CFR 
319.56-2ff  (referred  to  below  as  the 
regulations),  fresh  Hass  avocado  friiit 
grown  in  approved  orchards  in 
approved  municipalities  in  Michoacan, 
Mexico,  may  be  imported  into  specified 
areas  of  the  United  States,  subject  to 
certain  conditions.Those  conditions 
include  pest  surveys  and  pest  risk- 
reducing  cultural  practices, 
packinghouse  procediu^s,  inspection 
and  shipping  procedures,  and 
restrictions  on  the  time  of  year 
(November  through  February)  that 


shipments  may  enter  the  United  States. 
Further,  the  regulations  limit  the 
distribution  of  the  avocados  to  19 
northeastern  States  (Connecticut, 
Delaware,  Illinois,  Indiana. Kentucky, 
Maine,  Maryland,  Massachusetts, 
Michigan,  New  Hampshire,  New  Jersey, 
New  York.Ohio,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia,  West 
Virginia,  and  Wisconsin)  and  the 
District  of  Colimibia,  where  climatic 
conditions  preclude  the  establishment 
in  the  United  States  of  any  of  the  exotic 
plant  pests  that  may  attack  avocados  in 
Michoacan,  Mexico. 

In  September  1999,  the  Government 
of  Mexico  requested  that  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  amend  the  regulations  to  (1) 
increase  the  number  of  States  into 
which  the  avocados  may  be  imported 
and  (2)  to  allow  the  shipping  season  to 
begin  1  month  earlier  (October  rather 
than  November)  and  end  1  month  later 
(March  rather  than  February). 

On  May  11,  2000,  we  published  a 
notice  in  the  Federal  Register  (65  FR 
30365-30366.Docket  No.  00-003-1)  in 
which  we  solicited  comments  on 
Mexico's  request.  In  particular,  we 
asked  the  public  for  comments  and 
recommendations  regarding  the  scope  of 
our  review  of  Mexico's  request  auid 
requested  interested  persons  to  submit 
any  data  or  information  that  may  have 
a  bearing  on  our  review  of  the  Mexican 
Government's  request.  We  requested 
that  comments  focus  on  scientific, 
technical,  or  other  issues  that 
commenters  believed  should  be 
considered  during  our  review  of  the 
Mexican  Government's  request. 

We  solicited  comments  on  our  request 
for  90  days,  ending  August  9,  2000.  By 
that  date,  we  received  265  comments.  In 
general,  the  majority  of  commenters 
supported  expanding  the  area  of 
distribution  of  Hass  avocados  and 
increasing  the  length  of  the  shipping 
season  during  which  Hass  avocados 
may  be  imported  into  the  United  States. 

On  July  13,  2001,  we  pubUshed  in  the 
Federal  Register  (64  FR  36891-36905, 
Docket  No.00-003-2)  a  proposal  to 
expand  the  area  of  distribution  for  Hass 
avocados  imported  from  Mexico  to 
include  Colorado,  Idaho,  Iowa,  Kansas, 
Minnesota,  Missouri,  Montana, 
Nebraska,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming.  We  also  proposed 
to  lengthen  the  Mexican  Hass  avocado 
shipping  season  by  2  months,  to  include 
March  and  April.  We  proposed  this 
action  in  response  to  the  Mexican 
Government's  request  and  after 
determining  that  expanding  the  ciurent 
Mexican  Hass  avocado  import  program 
would  present  a  negligible  risk  of 


introducing  plant  pests  into  the  United 
States. 

Note:  Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  The  Secretary's  decision 
as  to  whether  it  is  necessary  to  prohibit  or 
restrict  the  importation  of  plant  products  is 
contingent  upon  her  determination  that  such 
a  prohibition  or  such  restrictions  are 
necessary  to  prevent  the  introduction  of  plant 
pests  into  the  United  States.  The  Plant 
Protection  Act  does  not  require  that  the 
Secretary's  decision  be  based  on  a  numerical 
or  quantitative  measurement  of  risk  In  our 
proposed  rule,  we  described  the  risk 
associated  with  the  importation  of  Hass 
avocados  under  the  systems  approach 
regulations  as  being  "negligible", 
"insignificant",  or  "reduced  to  a  negligible 
level."  We  used  these  terras  in  their 
qualitative,  descriptive  sense;  i.e.,  according 
to  their  common  usage.  In  this  final  rule  we 
use  only  the  term  "negligible"  for 
consistency. 

On  July  27,  2001,  we  published  a 
notice  of  public  hearings  in  the  Federal 
Register  (66  FR  39121,  Docket  No.  00- 
003-3)  that  detailed  the  dates,  times, 
and  locations  of  four  public  hearings 
regarding  the  July  2001  proposed  rule. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  11,  2001.  Because  APHIS'S 
main  office  in  the  Washington,  D.C., 
area  closed  early  and  unexpectedly 
because  of  the  attack  on  the  nearby 
Pentagon  on  September  11,  2001,  we 
accepted  and  considered  any  conmients 
received  by  September  12,  2001.  We 
received  71  comments  by  that  date, 
including  35  comments  made  at  the  four 
public  hearings.  The  comments  were 
from  officials  of  State  departments  of 
agriculture,  officials  of  foreign 
governments,  Members  of  Congress, 
scientists,  representatives  of 
associations  such  as  farm  bureaus, 
marketing  associations,  consumer 
groups,  and  trade  associations,  and 
growers,  packers,  and  shippers  of 
avocados.  Thirty-seven  of  the 
commenters  generally  supported  the 
rule,  and  34  opposed  it.  "The  issues 
raised  in  the  comments  are  discussed 
below,  by  topic. 

On  October  12,  2001,  APHIS  received 
a  p>etition  irom  the  California  Avocado 
Commission  requesting  that  the  agency 
suspend  further  administrative  steps 
related  to  this  action  until,  among  other 
things,  APHIS  conducts,  publishes,  and 
makes  available  for  public  comment 
additional  risk  information  that 
complies  with  Harlan  Land  Co.  et  al.  v. 
USDA,  et  al.,  a  recent  court  decision 
related  to  the  importation  of  citrus  from 
Argentina.  The  plaintiffs  in  that  case  are 
four  California  citrus  growers  and  a 
coalition  of  California  Citrus  growers.  In 
Harlan  Land,  the  court  ruled  that  APHIS 
exceeded  its  authority  under  the  Plant 
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Quarantine  Act  to  permit  the 
importation  of  Argentine  citrus  because 
the  agency  did  not  define  "negligible 
risk."  We  are  denying  the  California 
Avocado  Commission's  petition  and  we 
do  not  agree  that  the  Harlan  Land 
decision  is  applicable  to  the  Mexican 
Hass  avocado  rulemaking.  We  disagree 
with  much  of  the  Harlan  Land  decision 
and  believe  that  it  was  predicated  on  the 
unique  facts  of  that  case  and  should, 
therefore,  be  limited  to  the  Argentine 
citrus  regulations  that  were  at  issue  in 
that  litigation. 

Section  7  of  the  Plant  Quarantine  Act 
(7  U.S.C.  160)  and  section  412  of  the 
new  Plant  Protection  Act  (7  U.S.C.  7712) 
do  not  require  that  the  Secretary  set  a 
niunerical  threshold  of  risk  at  which  the 
Secretary  must  permit  or  forbid 
importation;  rather,  Congress  entrusted 
to  the  Secretary's  discretion  the 
decision,  regardless  of  any  numerical 
limitation  to  permit  or  forbid 
importation.  Nowhere  in  section  160  or 
412  is  the  Secretary  required  to  make  a 
finding  of  negligible  risk.  Further, 
sections  160  and  412  do  not  set  forth 
specific  factors  that  the  Secretary  must 
consider  in  making  her  decision.  A 
numerical  threshold  would  eliminate 
the  Secretary's  ability  to  exercise  her 
Congressionally  delegated  discretion 
ujider  the  Plant  Protection  Act. 

Status  of  Avocados  as  a  Host  for  Fruit 
Flies 

Comment:  Does  APHIS  consider  Hass 
avocados  to  be  a  host  for  Anastrepha 
spp.  froiit  flies?  Fruit  flies  are  not  known 
to  infest  Hass  avocados  under  normal 
growing  conditions,  and  no  historical 
evidence  exists  that  these  pests  attack 
Hass  avocados  under  natural  conditions, 
according  to  APHIS's  1995  Risk 
Management  Analysis. 

Response:  APHIS  considers  Hass 
avocados  to  be  a  possible  non-host,  or, 
at  best,  a  poor  host,  for  Anastrepha  spp. 
fruit  flies.  No  available  scientific 
research  has  conclusively  proven  that(l) 
Hass  avocados  are  a  host  for  Anastrepha 
fruit  flies  imder  field  conditions,  or  (2) 
that  Hass  avocados  are  not  a  host  for 
Anastrepha  fruit  flies  under  field 
conditions.  However,  we  are  unaware  of 
any  reported  detections  of  Anastrepha 
fruit  flies  infesting  Hass  avocados  under 
field  conditions.  Some  research  using 
ripe  fruit  has  shown  that  Anastrepha 
ftoiit  flies  can  infest  Hass  avocados 
under  forced  laboratory  conditions,  but 
no  research  has  shown  that  Hass 
avocados  can  be  infested  under  natural 
conditions  in  the  field. 

Comment:  In  laboratory  tests  aimed  at 
ascertaining  the  susceptibility  of  several 
avocado  varieties  grown  in  California  to 
infestation  by  the  Mexican  fruit  fly 


[Anastrepha  ludens),  cultivars  Anaheim 
and  Hass  proved  uninfested  while 
Nabal,  Ryan,  Fuerte,  Zutano,  Puebla. 
and  several  other  unnamed  varieties 
were  infested  imder  the  highly  artificial 
conditions  of  the  study. 

Response:  APHIS  believes  that  the 
research  mentioned  above  and  other 
scientific  evidence  show  that  Hass 
avocados  are  resistant  to  infestation  by 
Anastrepha  spp.  fruit  flies.  However,  we 
are  not  certain  to  what  degree  they  are 
resistant.  As  stated  above,  APHIS 
considers  Hass  avocados  to  be  a  possible 
non-host,  or,  at  best,  a  poor  host,  for 
Anastrepha  spp.  fruit  flies. 

Comment:  One  reason  why  fruit  flies 
may  lay  eggs  in  Hass  avocados  is  likely 
a  result  of  "egg  load."  Flies  may  lay  eggs 
in  avocados  simply  because  they  have 
biult  up  an  excess  of  eggs  and  need  to 
release  some.  For  lack  of  a  better 
available  host,  they  choose  avocados, 
just  as  they  might  choose  plastic  wrap 
or  wood,  under  forced  conditions. 

Response:  APHIS  feels  the 
commenter's  supposition  is  entirely 
possible,  since  it  is  well  known  that 
fruit  flies  will  lay  eggs  wherever  they 
can  if  a  preferred  host  is  not  available. 

Comment;  No  research  exists  to  verify 
with  certainty  that  Hass  variety 
avocados  are  a  host  for  Anastrepha  spp. 
fruit  flies.  There  is  no  evidence  showing 
that  Hass  avocados  have  been  infested 
wdth  Anastrepha  spp.  under  field 
conditions.  Anastrepha  fruit  flies  may 
be  present  in  avocado  orchards  not 
because  they  are  seeking  avocados  as 
hosts,  but  because  the  groves  provide  a 
good  microclimate  for  the  flies.  Almost 
all  flies  are  captured  on  the  periphery  of 
avocado  groves,  and  most  likely  enter 
and  leave  due  to  lack  of  preferred  host 
material,  and  it  is  likely  that  fruit  flies 
do  not  breed  in  commercial  avocado 
orchards.  Therefore,  fruit  flies  should 
not  be  considered  a  pest  of  Hass 
avocados,  because  they  do  not  cause  any 
economic  damage  to  commercially 
grown  fruit. 

Response:  As  stated  above,  APHIS 
agrees  that  no  research  or  evidence 
exists  that  proves  that  Hass  avocados  are 
hosts  for  Anastrepha  spp.  imder  field 
conditions.  Until  such  research  is 
completed.  APHIS  will  continue  to 
consider  Hass  avocados  hosts  for  fruit 
flies,  albeit  poor  hosts. 

Comment:  The  imderlying 
assumption  of  the  regulations  is  that 
avocados  are  poor  hosts  for  the  Mexican 
fruit  fly.  We  do  not  know  that  this  is 
truly  the  case.  We  need  a  better 
understanding  of  the  true  host  status  of 
the  Hass  avocado  for  Mexican  fruit  fly. 
As  was  shown  with  Sharwil  avocados  in 
Hawaii,  a  presumed  non-host  can 


become  a  good  host  if  conditions  are 
correct. 

Response:  As  stated  above,  the  host 
status  of  Hass  avocados  for  Anastrepha 
spp.  fruit  flies  has  not  yet  been  clearly 
defined,  and  until  proven  otherwise, 
APHIS  will  continue  to  consider  Hass 
avocados  as  poor  hosts  for  Anastrepha 
spp.  fioiit  flies.  However,  while  there  is 
not  sufficient  research  available  to 
confirm  that  Hass  avocados  are  not 
hosts  of  Anastrepha  spp.  fruit  flies,  no 
such  fruit  flies  have  ever  been  detected 
and  reported  in  Hass  avocados  growing 
under  field  conditions. 

Comment:  What  role  do  decreasing 
seven  carbon  sugars  in  the  peel  and 
flesh  of  the  fruit  play  in  host  resistance? 
What  about  changes  in  fatty  acid 
composition?  What  about  barrier 
infestation  of  the  fruit  and  the  peel?  We 
know  that  the  fruit  skin  thins 
considerably  as  it  hangs  on  the  tree. 

Response:  Research  aimed  at 
determining  the  host  status  of  Hass 
avocados  has  not  shown  the 
physiological  reason  why  they  appear  to 
be  resistant  to  fruit  flies.  Field  cage  tests 
previously  conducted  in  Mexico  were 
designed  to  test  commercial  avocados 
for  resistance  to  fruit  flies.  The  field 
cage  tests  foimd  that,  whatever  their 
physiological  condition,  the  fruits  were 
resistant  to  fruit  flies.  (The  natiue  of  this 
resistance  was  not  determined.) 

Regarding  the  thinning  of  the  skin:  In 
the  field  cage  tests,  fruit  flies  were  able 
to  penetrate  the  skin  and  lay  eggs  in  the 
fruit,  but  the  eggs  failed  to  develop.  In 
laboratory  tests  that  involved  fiiiit 
subjected  to  infestation  immediately 
after  harvest,  fruit  flies  were  also  able  to 
penetrate  the  skin  and  lay  eggs  in  the 
fruit,  but  eggs  failed  to  develop.  Only 
when  frmt  was  harvested,  held  for 
several  days,  and  then  subjected  to 
oviposition  under  forced  conditions 
were  the  eggs  able  to  develop  into 
larvae. 

Comment:  APHIS  relies  on  the  toUl 
number  of  ftiiit  cut  and  inspected 
without  detection  of  fruit  fly  larvae 
during  the  operation  of  the  Mexican 
Hass  avocado  import  program  as 
evidence  of  the  poor  host  status  of  Hass 
avocados. 

Response:  APHIS  believes  that  the 
number  of  fruit  cut  and  inspected 
without  detection  of  fruit  fly  larvae 
during  the  operation  of  the  Mexican 
Hass  avocado  import  program  provides 
evidence  that  the  systems  approach  is 
working  as  designed  and  is  effectively 
mitigating  the  risk  of  pest  introduction 
into  the  United  States.  As  stated  in  the 
proposed  rule,  nearly  5.5  million  fruit 
have  been  cut  and  inspected  in 
orchards,  in  packinghouses,  and  at  the 
border,  and  none  were  found  infested 
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with  target  pests.  While  it  may  be 
tempting  to  infer  that,  based  on  the 
number  of  fruit  cut  without  detection  of 
firuit  fly  larvae,  Hass  avocados  growing 
in  commercial  groves  in  Michoacan, 
Mexico,  are  not  hosts  to  Anastrepha 
spp.  fruit  flies,  no  scientific  evidence  is 
available  that  conclusively  supports  or 
denies  that  conclusion. 

Comment:  An  Agricultural  Research 
Service  (ARS)  review  of  a  research 
report  from  Mexico  dated  Jidy  21,  1994, 
concluded,  "it  appears  that  Hass 
avocado,  while  on  the  tree,  may  be 
resistant  to  fruit  fly  development  but 
this  needs  to  be  systematically  proven 
before  "non-host"  status  can  be 
demonstrated."  At  the  time,  this 
prompted  APHIS  to  write  to  Sanidad 
Vegetal:  "Because  of  their  high 
susceptibility  in  the  laboratory,  we 
caimot  yet  consider  Hass  avocados  as 
being  nonhosts  imder  field  conditions 
without  research  to  identify  the 
resistance  factors  over  time  and  under 
all  ecological  conditions."  Has  this 
research  been  done?  Regardless,  APHIS 
has  apparently  changed  its  position  on 
the  issue  of  the  host  resistance  of  Hass 
avocados.  APHIS  has  emphatically 
stated,  "host  resistance  is  real"  based  on 
fruit  cutting  results  generated  by  the 
Mexican  Avocado  Import  Program, 
despite  the  fact  that  past  research 
projects  have  not  conclusively 
estabhshed  that  Hass  avocados  are 
physically  or  chemically  resistant  to 
attack  by  fruit  flies.  APHlS's  position  on 
host  resistance  lacks  substance,  flies  in 
the  face  of  scientific  principles,  and 
caimot  be  relied  upon  as  a  risk 
mitigation  strategy  (it  is  presently  Step 
Four  in  APHIS 's  systems  approach). 

Response:  As  stated  earlier  in  this 
document,  APHIS  has  not  changed  its 
position  on  the  issue  of  host  resistance, 
because  no  available  scientific  evidence 
conclusively  proves  that  Hass  avocados 
that  are  imported  imder  the  conditions 
of  the  systems  approach  are  not  hosts 
for  fruit  flies.  APHIS  did  state  in  the 
June  1999  "Review  of  the  Systems 
Approach  for  Mexican  Avocado"  that 
"the  evidence  shows  that  this  variety 
[Hass]  is  either  not  a  host  or  a  poor 
Anastrepha  fruit  fly  host  prior  to  harvest 
*  *  *  liie  field  and  packinghouse  fruit 
cutting  (2,897,926  fruit  for  both  seasons) 
indicates  that  the  host  resistance  is 
real." 

We  do  not  believe  our  use  of  the  word 
"indicates"  represents  the  "emphatic 
statement"  suggested  by  the  commenter. 
In  fact,  that  sentence  is  the  only  time 
APHIS  has  gone  on  record  with  such  a 
statement ,  and  the  June  1999  Review  is 
not  considered  a  risk  assessment 
docimient,  and  does  not,  by  itself, 
provide  any  basis  for  the  expansion  of 


the  Mexican  Hass  avocado  import 
program.  As  stated  earlier  in  this 
document,  APHIS  does  believe  that  the 
number  of  fruit  cut  and  inspected 
without  detection  of  fruit  fly  larvae 
during  the  operation  of  the  Mexican 
Hass  avocado  import  program  provides 
evidence  that  the  systems  approach  is 
working  as  designed  and  is  effectively 
mitigating  the  risk  of  pest  introduction 
into  the  United  States. 

Enforcement  and  Outreach 

Comment:  Who  is  going  to  enforce  the 
rules  and  regulations  that  APHIS  has 
proposed?  Is  enforcement  being  paid  for 
by  U.S.  taxpayers?  Is  it  going  to  be  self- 
policing? 

Response:  APHIS'S  International 
Services  (IS)  maintains  a  presence  in  the 
avocado  production  areas  in  Michoacan. 
IS  has  an  inspector  stationed  in 
Michoacan  year-round  to  ensure  that 
APHIS  regulations  and  the  conditions  of 
the  program  workplan  are  being 
complied  with  in  approved  orchards 
and  packinghouses.  APHIS  also 
employs  seasonal  inspectors  who 
monitor  compliance  with  the 
regulations  during  the  orchard 
certification  process  and  the  avocado 
shipping  season.  These  enforcement 
activities  are  paid  for  out  of  a  trust  fund 
accoimt  that  is  funded  by  an  association 
of  Mexican  avocado  growers  in 
accordance  with  the  regulations  in 
§  319.56-2ff(b). 

As  has  been  the  case  for  the  first  4 
years  of  the  program,  the  regulations 
will  be  enforced  in  the  United  States  by 
APHIS  Plant  Protection  and  Quarantine 
(PPQ)  officers  stationed  at  ports  and 
offices  in  both  approved  and 
nonapproved  States.  Additional  services 
will  be  provided  by  APHIS-PPQ's 
Smuggling  Interdiction  and  Trade 
Compliance  (SITC)  program,  which: 

•  Conducts  smuggling  interdiction 
efforts  at  air,  land,  and  sea  ports  of 
entry. 

•  Carries  out  domestic  market  surveys 
for  the  presence  of  prohibited  products. 

•  Conducts  transit  survey  and 
smuggUng  interdiction  efforts  at  truck 
weigh  stations  inside  the  country. 

•  Provides  education  and  outreach  to 
importers,  market  owners, 
transportation  companies,  retailers,  and 
the  public  regarding  regulatory 
compliance. 

•  Provides  Uaison  and  cooperative 
efforts  with  State  departments  of 
agriculture  and  other  Federal  agencies 
such  as  the  U.S.  Customs  Service,  U.S. 
Fish  and  Wildlife  Service,  U.S.  Food 
and  Drug  Administration,  and  U.S. 
Department  of  Agriculture's  (USDA's) 
Food  Safety  and  Inspection  Service. 


•  Works  closely  with  APHIS'S 
Investigative  and  Enforcement  Services 
(lES)  and  USDA's  Office  of  the  taspector 
General  and  Office  of  General  Counsel 
to  investigate  potential  regulatory 
violations  and  prosecute  violators  to  the 
full  extent  of  the  law. 

•  Gathers  information  to  identify  and 
close  down  smuggling  pathways  for 
prohibited  agricultural  products. 

More  information  on  the  SITC 
program  is  available  on  the  APHIS 
website  at:  http://www.aphis.usda.gov/ 
ppq/trade/.  PPQ  and  SITC  enforcement 
activities  are  funded  by  Agricultural 
Quarantine  and  Inspection  (AQI)  user 
fees  paid  by  persons  who  import 
commodities,  including  avocados,  into 
the  United  States. 

Comment:  What  additional  resources 
are  going  to  be  available  to  enforce  the 
regulations,  given  the  expansion  of  the 
program?  There  is  legitimate  concern 
that  the  Mexican  Hass  avocado  import 
program  cannot  be  effectively  monitored 
imder  the  current  state  of  APHIS 
resoixrces,  particularly  in  the 
enforcement  area.  APHIS  should  review 
its  resources  prior  to  adopting  any 
change  to  the  program. 

Response:  APHIS  has  reviewed  its 
resources  and  believes  it  has  adequate 
coverage  across  the  United  States  to 
ensure  compliance  with  its  regulations, 
including  the  Mexican  Hass  avocado 
import  program,  as  expanded  by  this 
rule. 

Comment:  When  avocados  are  moved 
into  Utah,  how  is  APHIS  planning  to 
guard  the  border  to  ensure  that  they  do 
not  move  westward  toward  California? 

Response:  There  are  no  APHIS 
personnel  who  physically  guard  borders 
between  U.S.  States.  However,  all 
persons  who  move  or  distribute 
Mexican  Hass  avocados  within  the 
United  States  must  enter  into  a 
compUance  agreement  with  APHIS 
wherein  they  must  acknowledge  and 
agree  to  observe  the  regulations  that 
restrict  the  movement  of  Mexican  Hass 
avocados  to  certain  States.  Furthermore, 
persons  who  obtain  permits  to  import 
Mexican  Hass  avocados  may  only 
transfer  the  avocados  to  persons  who 
have  entered  into  a  compliance 
agreement  with  APHIS.  Persons  who 
violate  these  conditions  may  have  their 
permits  or  compliance  agreements 
revoked.  Violators  are  also  subject  to 
penalties  authorized  under  the  Plant 
Protection  Act  (7  U.S.C.  7701-7772). 

APHIS-PPQ  also  has  enforcement 
personnel  in  each  U.S.  State  who  are 
responsible  for  monitoring  compliance 
with  APHIS-PPQ  regulations,  including 
the  Mexican  Hass  avocado  import 
program.  These  personnel  review 
shipping  documents  at  either  end  of  the 


Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations        55533 


shipping  process  to  ensure  that  Mexican 
Hass  avocados  are  distributed  only  to 
approved  States. 

Comment:  Are  the  distribution  hubs 
of  retail  chains  that  operate  in  States 
inside  and  outside  the  approved 
distribution  area  going  to  be  monitored? 
If  so,  by  whom?  Who  will  pay  for  the 
monitoring? 

Response:  Distribution  hubs  of  such 
retail  operations  will  have  to  enter  into 
the  same  compUance  agreements  just 
described,  and  will  be  subject  to  the 
same  monitoring  just  described.  As 
stated  earlier  in  this  dociunent, 
monitoring  is  funded  by  receipts  of  AQI 
user  fees  paid  by  persons  who  import 
commodities,  including  avocados,  into 
the  United  States. 

Comment:  Will  there  be  an 
educational  outreach  effort  to  educate 
trucking  companies  on  the  restrictions 
associated  with  the  movement  of 
imported  avocados?  If  so,  who  will 
conduct  the  outreach,  and  who  will  pay 
for  it? 

Response:  APHIS  will  send  letters  to 
various  trucking  industry  organizations 
and  produce  marketing  organizations 
notifying  them  of  the  change  in  the 
regulations.  Furthermore,  the  revised 
box  marking  requirement  should  be 
helpful  in  alerting  shippers  and  retailers 
to  the  change  in  the  regulations.  All  of 
APHIS'S  educational  outreach  activities, 
including  outreach  activities  regarding 
Mexican  Hass  avocados,  are  paid  for 
with  funds  appropriated  by  Congress. 

Comment:  TTiere  is  an  economic 
incentive  for  consumers  to  smuggle  fruit 
into  prohibited  areas.  What  kind  of 
outreach  is  planned  to  educate  the 
public  on  the  legal  ramifications  of 
moving  Mexican  Hass  avocados  to 
nonappproved  States?  Who  will  fund 
the  outreach  activities? 

Response:  There  will  --Iways  be  some 
risk  that  conunodities  will  be  smuggled 
into  one  area  from  another  area  where 
they  cost  less.  APHIS  does  not  believe 
that  expansion  of  the  Mexican  Hass 
avocado  import  program  will  increase 
the  likelihood  that  smuggling  will 
occur.Further,  APHIS  has  not  plaimed 
any  outreach  activities  that  are  directed 
at  consumers  because  it  does  not  believe 
that  smuggling  of  Mexican  Hass 
avocados  by  consumers  is  a  serious 
problem.Small  quantities  of  Hass 
avocados  that  are  moved  into 
nonapproved  areas  do  not  present  a 
major  risk  that  pests  could  be 
introduced  into,  or  become  established 
in,  those  areas,  especially  given  that 
Mexican  Hass  avocados  have  not  been 
shown  to  be  infested  with  any  pests  of 
concern. 

Comment:  Controls  should  continue 
to  be  tightened  to  keep  Mexican  Hass 


avocados  from  being  illegally  shipped  to 
Florida  and  other  States  with  avocado 
pest  host  material.  One  shipment  of 
avocados  found  in  Florida  did  have 
scale,  which  is  an  actionable  pest  in 
Florida. 

Response:  APHIS  is  pleased  with 
statistics  that  suggest  there  has  been 
over  a  99  percent  rate  of  compliance 
with  the  limited  distribution 
requirements  for  shipments  of  Hass 
avocados  from  Mexico.  This  compliance 
rate  is  well  within  the  estimates  used  for 
the  risk  assessment,  and  therefore, 
APHIS  sees  no  need  to  further  tighten 
restrictions  on  Mexican  Hass  avocado 
imports.The  scale  insect  referred  to 
above  was  not  an  exotic  species  that 
required  quarantine  action  by  APHIS. 

Comment:  Interception  statistics 
suggest  that  1  out  of  every  1,000 
shipments  of  boxes  of  avocados  ends  up 
outside  the  approved  distribution  area. 
Is  this  an  acceptable  level  of  risk? 

Response:  APHIS  does  not  determine 
"acceptable  levels  of  risk"  for  each  node 
or  potential  risk  event.  Rather,  estimates 
of  the  risk  that  specific  events  could 
occur  are  factored  into  the  overall 
calculations  of  risk  in  the  risk 
assessment.  The  risk  assessment 
concludes  that  there  is  a  negligible  risk 
of  pest  introduction  associated  with 
Mexican  Hass  avocados  imported  under 
the  various  requirements  of  the  systems 
approach. 

Comment:  APHIS  has  been  too  slow 
in  applying  appropriate  penalties  to 
U.S.  distributors  who  knowingly  divert 
Mexican  Hass  avocados  to  nonapproved 
States. 

Response:  APHIS  makes  every 
attempt  to  resolve  cases  as  quickly  as 
possible:  however,  all  alleged  violators 
of  APHIS'S  regulations  have  rights,  are 
afforded  due  process,  and  may  request 
to  present  their  case  at  a  hearing.  This 
process  can  take  time  due  to  the  fact 
that  violators  often  have  the  right  to 
appeal  their  cases  to  higher  courts. 

Comment:  USDA-APHIS  does  not 
have  a  tracking  system  in  place  to 
monitor  the  movement  of  avocados  to 
their  final  destination.  Even  though 
boxes  of  avocados  are  marked  with 
destination  restriction  requirements, 
there  is  nothing  to  stop  fruit  from  being 
repackaged  and  sent  to  nonapproved 
areas.  The  Florida  Department  of 
Agricultxire  is  concerned  that  there  is  no 
mechanism  in  place  to  protect  it  from 
fraud  by  avocado  shippers,  packers,  etc. 
Response:  Shipments  of  Mexican  Hass 
avocados  may  only  be  imported  under 
limited  permits  granted  by  APHIS  and 
are  tracked  to  their  initial  destination  in 
the  United  States.  APHIS  inspectors 
confirm  that  shipments  arrive  at  their 
approved  destination  by  reviewing 


shipping  documents,  and  monitor 
shipments  from  distribution  hubs  to 
ensure  that  avocados  are  not  shipped  to 
nonapproved  areas.  Shippers  of 
Mexican  Hass  avocados  must  retain 
their  shipping  records,  which  are 
subject  to  APHIS  review. 

APHIS  believes  it  is  highly  unlikely 
that  Mexican  Hass  avocados  would  be 
repackaged  and  sent  to  nonapproved 
areas,  especially  given  that  each 
avocado  must  be  identified  with  a 
sticker  that  bears  the  Sanidad  Vegetal 
registration  number  of  the  packinghouse 
where  they  were  packed  in  Mexico.  An 
unscrupulous  distributor  who  wished  to 
illegally  transship  Mexican  avocados 
would  have  to  pay  the  costs  associated 
with  obtaining  a  shipment  of  imported 
Mexican  avocados  at  wholesale  prices 
from  a  terminal  market  in  an  approved 
State,  moving  that  shipment  to  a  secure 
location,  unloading  the  boxes  from  the 
truck  or  container,  removing  all  the 
avocados  from  their  packing  boxes, 
peeling  the  sticker  from  each  piece  of 
fruit,  perhaps  adding  a  new  sticker  to 
each  piece  of  fruit,  repacking  the  fruit  in 
new  boxes,  loading  the  boxes  back  onto 
the  truck  or  container,  and  driving  the 
load  of  avocados  across  the  country  to 
one  of  the  expected  high-demand 
markets  (south  Florida.  Texas,  and 
California!,  all  of  which  would  limit  the 
profitability  of  such  an  illegal 
enterprise.  We  believe  that  this  limited 
profit  potential,  when  combined  with 
other  factors  such  as  the  ready 
availability  of  domestic  and  imported 
avocados  in  areas  outside  the  approved 
States  and  the  fact  that  persons  involved 
in  such  illegal  transshipment  are  liable 
to  legal  action,  incarceration,  or  fines, 
makes  it  unlikely  that  such  "commodity 
fraud"  will  take  place. 

Comment:  Since  the  inception  of  the 
Mexican  Hass  avocado  importation 
program,  two  avocado  pests  from 
Mexico,  the  avocado  thrips 
(Oligonychus  perseae]  and  the  Mexican 
fruit  fly  (Anastrepha  ludens)  have 
caused  significant  damage  to  the 
agricultiu-al  industry  in  San  Diego 
County,  CA.  The  thrips  were  likely 
introduced  into  California  as  a  result  of 
illegal  shipments  of  Mexican  avocados, 
despite  APHIS's  contention  that 
Mexican  Hass  avocados  have  not  been 
diverted  into  California. 

Response:  To  clarify,  the  scientific 
name  for  the  avocado  thrips  is 
Scirtothrips  perseae,  and  the  scientific 
name  for  the  persea  mite  is  Oligonychus 
perseae.  Both  of  the  these  pests  are 
established  in  the  State  of  California, 
and  both  cause  damage  to  avocado  fruit. 
The  avocado  thrips  was  first  noticed  in 
California  in  July  1996,  and  the  persea 
mite  was  first  identified  in  California  in 
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1990.  Both  pests  were  introduced  into 
California  prior  to  the  beginning  of  the 
Mexican  Hass  avocado  import  program, 
and  were  not  introduced  into  California 
via  Mexican  Hass  avocados  imported 
under  the  systems  approach  regulations. 
APHIS  can  only  speculate  as  to  how 
those  pests  were  introduced  into 
California,  but  believes  it  is  possible 
that  both  could  have  been  introduced 
via  propagative  material  imported  from 
Mexico  in  violation  of  APHIS 
regulations. 

The  Sequeira,  et  al.  study,  which 
provides  part  of  the  basis  for  this  final 
rule,  identifies  San  Diego  County  as  an 
area  at  high  risk  for  fruit  fly 
establishment.  Given  the  poor  host 
status  of  Hass  avocados  for  Anastrepha 
spp.  fruit  flies,  and  given  the  limited 
distribution  requirements  of  the 
regulations  and  all  the  APHIS 
enforcement  activities  that  support 
those  regulations,  APHIS  believes  it  is 
highly  unlikely  that  imported  Hass 
avocados  from  Mexico  could  serve  as  a 
pathway  for  the  introduction  of  fruit 
flies  into  San  Diego  County.  Outbreaks 
of  Mexican  fruit  fly  occurred 
periodically  prior  to  the  inception  of  the 
Mexican  Hass  avocado  program.  APHIS 
believes  these  infestations  were  likely 
triggered  by  small  amounts  of  preferred 
host  material  smuggled  within 
legitimate  cargo  or  passenger  baggage. 

Comment:  APHIS's  amendment  of  the 
regulations  to  require  compliance 
agreements  is  appreciated.  However, 
even  after  the  new  requirements, 
California  continued  to  intercept 
Mexican  avocado  shipments,  mostly  at 
border  stations,  that  were  being  moved 
in  violation  of  the  limited  distribution 
and  travel  corridor  requirements. 

Response:  APHIS  is  unaware  of  any 
Hass  avocados  imported  under  the 
systems  approach  regulations  that  were 
intercepted  at  California  border  stations. 
APHIS  is  aware  that  in  early  1999, 
several  shipments  of  Mexican  avocados 
intended  for  transit  through  the  United 
States  and  exportation  to  another 
country  were  intercepted  at  California 
border  stations.  These  shipments  were 
not  associated  with  the  Mexican  Hass 
avocado  import  program. 

Inequity  of  Treatment  Protocols 

Comment:  In  1999,  when  APHIS 
declared  a  Mexican  friiit  fly  quarantine 
covering  an  81 -square-mile  area 
surrounding  Fallbrook,  CA,  after  finding 
two  Mexican  fruit  flies,  there  was  no 
debate  about  the  host  status  of  Hass 
avocados.  APHIS  did  not  classify  Hass 
avocados  as  a  secondary  host,  as  did 
Sequeira,  et  al.  In  California,  APHIS 
required  the  application  of  Malathion 
bait  treatments  for  two  life  cycles  of  the 


Mexican  fruit  fly — a  period  of  time 
covering  4  to  8  months — ^before  Hass 
avocados  could  be  harvested  from 
groves  within  the  quarantine  zone.  By 
contrast,  under  the  regulations,  if  two 
fruit  flies  are  detected  within  a  260- 
hectare  area  within  the  approved  Hass " 
avocado  export  area  in  Mexico,  growers 
may  continue  to  export  fruit  to  the 
United  States  provided  that  malathion 
bait  treatments  are  applied  every  7  to  10 
days.  This  APHIS  policy  unfairly  favors 
foreign  interests  over  domestic 
producers  of  avocados,  and  APHIS 
ofi^ers  no  explanation  for  this  apparent 
double  standard  in  the  proposed  rule  or 
any  of  the  supporting  documents. 

Response:  APHIS  acknowledges  that 
there  are  differences  in  the  regulatory 
procedures  for  growers  to  certify  the 
movement  of  Hass  avocados  from 
Mexican  fruit  fly  regulated  areas  of 
Mexico  and  the  United  States.  However, 
in  both  cases,  the  goal  of  the  regulatory 
procedures  is  the  same:  To  eliminate  the 
potential  for  spread  of  fruit  flies.  In  1999 
in  Fallbrook,  CA,  APHIS  quarantined  an 
81-square-mlle  area  until  such  time  as 
we  could  determine  that  there  was  not 
a  reproducing  froiit  fly  population  in 
that  area.  To  ship  fniit  out  of  the  area, 
growers  had  to  bait  treat  Hass  avocado 
orchards  at  6  to  10  day  intervals  for  two 
fruit  fly  life  cycles  as  estimated  by  the 
degree  day  model.  Upon  completion  of 
bait  spray  treatments,  Hass  avocados 
from  the  regulated  areas  could  be 
shipped  anywhere  in  the  United  States, 
without  any  further  restriction. 

In  contrast,  Hass  avocados  grown  in 
approved  orchards  in  Michoacau, 
Mexico,  are  always  subject  to  the 
various  conditions  employed  by  the 
systems  approach  regulations,  which  are 
intended  to  protect  the  United  States 
bom  the  introduction  of  fruit  flies  and 
avocado-specific  pests.  While  Hass 
avocados  from  Mexico  may  continue  to 
be  shipped  to  the  United  States  if  2  fruit 
flies  have  been  found  in  a  260-hectare 
area  within  the  growing  area,  such 
avocados  are  still  subject  to  all  of  the 
other  risk-mitigating  conditions  of  the 
systems  approach.  These  conditions 
include,  among  other  things, 
requirements  that  Hass  avocados  only 
be  shipped  to  certain  States  during 
certain  months  of  the  year,  that  they 
originate  in  orchards  that  meet  certain 
sanitation  requirements,  that  they  be 
packed  in  packinghouses  under  certain 
conditions,  that  the  boxes  and  fruit  be 
specially  labeled,  that  certain  nimibers 
of  fruit  must  be  cut  in  orchards,  in  the 
packinghouse,  and  at  the  border,  and 
that  persons  handling  and  shipping 
avocados  enter  into  compliance 
agreements  with  APHIS.  U.S.  growers 
within  an  area  under  a  fruit  fly 


quarantine  are  not  subject  to  any 
restrictions  of  this  type,  and  may  ship 
Hass  avocados  to  all  areas  of  the  United 
States  at  any  time  of  year  after  bait 
treatments  have  been  completed. 

These  issues  aside,  APHIS 
understands  that  avocado  growers  in 
California  would  like  to  be  able  to 
harvestand  ship  their  fruit  during  a 
fruit  fly  quarantine  in  the  event  that  one 
was  to  be  declared  in  a  domestic 
growing  area.  APHIS  is  currently 
evaluating  protocols  that  would  enable 
such  movement. 

Extension  of  Shipping  Season  and 
Expansion  of  Approved  Distribution 
Area 

Comment:  The  regulations  should  list 
States  where  the  distribution  of  Mexican 
Hass  avocados  is  prohibited  rather  than 
States  where  such  distribution  is 
allowed. 

Response:  APHIS  agrees  that  the  box 
markings  for  imported  Mexican 
avocados  should  be  revised.  Therefore, 
in  this  final  rule  we  are  revising  the  box 
marking  provisions  to  require  that  boxes 
of  Hass  avocados  imported  from  Mexico 
be  clearly  marked  with  the 
statemenf'Not  for  distribution  in  AL, 
AK.  AZ,  AR.  CA,  FL,  GA,  HI,  LA,  MS, 
NV,  NM.  NC.  OK,  OR,  SC,TN.  TX,  WA, 
Puerto  Rico,  or  any  other  U.S. 
Territory."  The  requirements  that 
avocados  be  packed  in  clean,  new  boxes 
clearly  marked  with  the  identity  of  the 
grower,  packinghouse,  and  exporter  are 
not  affected  by  this  change.  Given  that 
the  number  of  approved  States  now 
exceeds  the  number  of  nonapproved 
States,  this  change  will  reduce  the 
amount  of  text  necessary  for  the  box 
markings,  making  them  easier  to  read. 

Comment:  During  the  first  year  of  the 
Mexican  Hass  avocado  import  program, 
six  States  were  believed  to  have 
received  illegal  avocado  shipments.  To 
help  protect  the  large  California  avocado 
industry  from  infestation.  States  such  as 
Kansas  and  Utah  should  be  removed 
from  consideration.  Utah  is  200  miles 
from  California,  and  Kansas  is  just 
across  the  Oklahoma  panhandle  from 
Texas. 

Response:  APHIS  is  confident  that 
monitoring  activities  conducted  by  PPQ, 
which  are  described  in  detail  earlier  in 
this  document,  are  adequate  to  ensure 
that  Hass  avocados  bom  Mexico  are  not 
diverted  into  nonapproved  States. 
APHIS  does,  however,  wish  to  restate 
that  the  risk  estimates  assume  that, 
despite  the  regulations  and  APHIS's 
enforcement  activities,  a  certain  number 
of  boxes  of  avocados  might  be  diverted 
outside  the  approved  distribution  area. 
These  risk  estimates  are  factored  into 
the  overall  calculations  of  risk  in  the 
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risk  assessment,  which  provides  that 
there  is  a  negligible  risk  of  pest 
introduction  associated  with  the 
importation  of  Mexican  Hass  avocados. 
During  the  first  4  years  of  the  program, 
3881  boxes  of  ftuU  were  diverted 
outside  the  approved  distribution  area. 
This  number  is  substantially  less  than 
the  nxunber  APHIS  assumed  might  be 
diverted  in  calculating  the  overall  pest 
risk  associated  with  the  importation  of 
avocados.  To  change  the  overall  risk 
estimate,  the  amount  of  diversion  would 
have  to  be  approximately  50  times  the 
current  level  of  diversion. 

Comment:  APHIS-PPQ's  industry 
alert  dated  October  2000  states  that 
moving  or  shipping  Mexican  Hass 
avocados  to  odier  States  poses  a  risk  of 
introducing  pests  that  could  cause 
millions  of  dollars  of  damage  to  U.S. 
crops.  Why  does  APHIS's  proposed  rule 
state  the  opposite  of  what  was  reported 
in  the  industry  alert? 

Response:  The  October  2000  Industry 
Alert  was  based  on  information 
available  to  us  at  the  time  it  was 
prepared.  As  stated  in  our  proposed 
rule,  APHIS  proposed  to  expand  the 
Mexican  Hass  avocado  import  program 
based  on: 

•  Risk  assessment  docimients  on 
which  the  original  import  program  was 
based,  but  that  still  provide  a  basis  for 
expansion  of  the  program. 

•  A  study  conducted  by  the  North 
American  Plant  Protection 
Organization's  (NAPPO's)  Pest  Risk 
Assessment  Panel  (referred  to  elsewhere 
in  this  document  as  "Sequeira,  et  al.") 
that  provides  evidence  that  Anastrepha 
buit  flies  could  not  become  established 
in  the  States  proposed  for  expansion. 

•  Four  shipping  seasons  (1997-2001) 
worth  of  shipping  and  inspection  data 
and  four  years  worth  of  ftTiit  fly  trapping 
data  for  the  approved  orchards  in 
approved  municipalities  in  Mexico. 

The  content  of  these  dociunents,  and 
oiir  analysis  of  their  applicability  to 
Mexico's  request  that  we  expand  the 
Mexican  Hass  avocado  import  program 
is  documented  in  APHIS's  "Information 
Memo  for  the  Record  "  (April  30,  2001). 

Comment:  The  Department  appears  to 
be  sweeping  aside  one  of  the  critical 
components  to  the  systems  approach, 
namely  limiting  the  season  of  shipment. 
Under  the  proposal,  fruit  and  pests  can 
be  shipped  into  the  United  States  during 
times  (April  and  May)  when  there 
certainly  is  host  material  present  in  the 
receiving  States.  Consequently,  the  rule 
should  be  appropriately  modified  to 
delete  April  as  a  shipping  period.  If  the 
Department  is  intent  on  expanding  the 
time  period  to  cover  a  6-month  shipping 
window,  then  a  possible  approach 


would  be  to  start  the  program  on 
October  15  and  end  it  on  April  15. 

Response:  APHIS  has  reviewed  the 
risk  assessment  documents  on  which 
this  rule  is  based,  and  finds  that  they 
support  the  commenter's  suggestion.  We 
have  reviewed  anecdotal  evidence 
regarding  the  marketing  patterns  of 
Mexican  Hass  avocados  and  have  found 
that  Hass  avocados  remain  in  the 
marketplace  for  2  to  4  weeks  after 
importation.  Therefore,  avocados 
imported  on  April  30  could  be  in  the 
marketplace  until  late  May,  when  fruit 
fly  host  material  would  be  beginning  to 
become  available  in  some  approved 
States.  To  further  reduce  the  risk  that 
buii  flies,  if  imported  with  Mexican 
Hass  avocados,  could  find  suitable  host 
material  in  approved  States,  we  are 
revising  the  dates  that  begin  and  end  the 
shipping  season.  As  suggested  by  the 
commenter,  the  shipping  season  will 
run  from  October  15  through  April  15. 
This  change  will  help  to  ensure  that 
fruit  flies,  in  the  highly  unlikely  event 
that  they  are  present  in  imported  Hass 
avocados,  are  even  less  likely  to  be 
imported  into  areas  with  suitable  host 
material  that  could  support  their 
survival. 

As  stated  in  our  proposed  rule,  the 
niunbers  of  fruit  flies  trapped  in 
approved  municipalities  in  Michoacan 
are  higher  in  October  than  in  April. 
However,  climatic  conditions  in  the 
States  proposed  for  expansion  are  less 
conducive  to  fruit  fly  survival  in  late 
October  than  in  mid-  to  late  May,  when 
imported  avocados  could  still  be  in  the 
marketplace  in  the  United  States. 
Climatic  conditions  in  October  in  the 
approved  distribution  area  are  such  that 
even  if  fruit  flies  were  present  in 
shipments  of  avocados,  the  flies  would 
find  little  or  no  host  material  on  which 
to  survive.  Further,  even  if  host  material 
were  present  and  conditions  were 
suitable  for  fruit  fly  survival  in  late 
October,  conditions  in  November  would 
not  suitable  for  fruit  fly  siuvival. 

Comment:  Although  trapping  data 
indicate  that  fruit  fly  population  levels 
in  Michoacan  are  lower  between  the 
months  of  November  and  April, 
captures  in  May  rise  precipitously.  For 
adults  to  be  captiued  in  May. 
ovipositing  in  host  material  had  to  occur 
in  late  March  or  early  April,  depending 
upon  ambient  weather  conditions. 
Generally,  temp)eratures  between  20  and 
30  °C  considered  optimal  for  the 
development  of  Anastrepha  spp.  fruit 
flies.  According  to  the  Joint  Agricultural 
Weather  Facility,  operated  by  the  World 
Agricultural  Outlook  Board  of  the  USDA 
and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  of 
the  U.S. 


Department  of  Commerce,  average 
temperatures  in  those  municipalities  in 
Michoacan,  Mexico,  approved  for  the 
export  of  Hass  avocados  were  within 
this  range  between  February  1  and  April 
30.  2001.  This  means  that  fiuit  fly  eggs 
and  larvae  were  present  in  host  material 
in  or  around  avocado  groves  at  the  time 
of  the  proposed  harvest  of  Hass 
avocados  for  shipment  to  the  United 
States. 

Response:  As  stated  elsewhere  in  this 
document,  APHIS  has  acknowledged 
that  Anastrepha  spp.  fruit  flies  are 
present  in  Michoacan,  which  is  why  the 
systems  approach  regulations  include 
safeguards  to  prevent  the  introduction 
of  those  pests.  The  requirements,  such 
as  surveillance  trapping,  increased 
trapping  in  response  to  a  single  fruit  fly 
«  detection,  Malathion  bait  treatments, 
covering  of  harvested  avocados,  fly- 
proof  screens  on  packinghouses,  and 
inspections,  work  together  with  the  poor 
host  statiis  of  Hass  avocado  fruit 
growing  in  commercial  orchards  in 
Michoacan  to  mitigate  the  risk  posed  by 
Anastrepha  spp.  fruit  flies. 

Comment:  To  allow  Hass  avocados  to 
pass  through  Florida  for  an  extended 
period  when  the  invasive  pests 
associated  with  avocados  are  more 
prevalent  would  create  a  hardship  for 
the  Florida  avocado  industry  and  the 
larger  Florida  agricultural  industry. 
Although  identified  pests  of  avocados 
would  not  likely  become  established  in 
the  approved  States,  they  could  become 
established  in  Florida.  With  the 
potential  for  transshipment,  that  is  a 
distinct  possibility. 

Response:  Avocados  imported  under 
the  systems  approach  regulations 
contained  in  §  319.56-2ff  are  not 
eligible  for  movement  into  or  through 
Florida  at  any  time. 

Pest  Detection 

Comment:  Without  knowing  the 
methodology  used  for  fruit  cutting  and 
other  visual  siuvey  activities,  there  is  no 
way  for  reviewers  to  draw  conclusions 
from  the  survey  or  other  interpretive 
data  provided. 

Response:  There  is  no  manual  on 
methods  for  fruit  cutting  and  other 
visual  survey  activities,  per  se. 
However,  there  is  some  discussion  of 
such  methodologies  in  the  1995  Risk 
Management  Analysis  and  the  workplan 
for  the  Mexican  Hass  avocado  import 
program.  Again,  APHIS  is  confident  that 
Mexican  Hass  avocados  are  properly  cut 
and  inspected  in  orchards,  at 
packinghouses,  and  at  the  port  of  first 
arrival  in  the  United  States. 

Comment:  The  biology  of  potentially 
serioiis  pests  like  thrips  makes  detection 
very  difficult.  Thrips  eggs  are  extremely 
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small  and  are  usually  laid  within  the 
tissues  of  leaves  or  skin  of  fruit.  The 
number  of  eggs  laid  within  individual 
leaves  and  fruit  in  orchards  infested 
with  the  avocado  thrips  in  California 
can  easily  exceed  20.  Plant  material 
entering  the  United  States,  either  legally 
or  illegally,  with  this  number  of  viable 
eggs  provides  a  good-sized  cohort  that 
could  establish  a  reproducing 
population  in  a  permissive 
environment.  Further,  frequent 
introductions  of  small  numbers  of  pests 
ultimately  could  lead  to  establishment 
when  founding  populations  enter  a 
permissive  envirormient. 

Response:  APHIS  is  confident  that 
infestations  of  thrips  in  Hass  avocados 
can  be  detected  during  inspections 
required  under  the  systems  approach, 
including  inspections  at  the  port  of  first 
arrival  in  the  United  States.  Available 
literature  suggests  that  most  thrips  feed 
on,  and  lay  eggs  in,  other  parts  of  plants 
besides  fruit,  and  therefore,  APHIS  does 
not  generally  consider  fruit  a  likely 
pathway  for  thrips.  Fiuthermore,  the 
lack  of  interceptions  of  thrips  of 
quarantine  significance  in  commercial 
shipments  of  avocados  suggests  that 
imported  avocado  fruits  are  not  a  good 
padiway  into  the  United  States  for  such 
pests. 

Comment:  In  the  2001  trip  report.  Dr. 
Cervantes  states  that  "the  methods  used 
for  detecting  pests  that  have  been 
proposed  in  the  USDA-SAGAR 
workplan,  if  they  are  followed  as 
specified,  are  adequate  to  detect  the 
presence  of  the  seed  moth."  What  about 
the  other  pests?  I 


Response:  Dr.  Luis  M.  Cervantes 
Peredo  was  asked  to  review  only  the 
avocado  seed  moth  detection  activities 
associated  with  the  Mexican  Hass 
avocado  import  program.  Dr.  Cervantes 
is  an  expert  on  the  avocado  seed  moth, 
and  in  his  report  foimd  that  the  various 
pest  detection  measures  used  in  the 
program  are  adequate  to  detect  the 
presence  of  the  avocado  seed  moth  in 
approved  avocado  groves. 

Comment:  Is  there  a  prescribed 
protocol  for  certifying  or  otherwise 
validating  laboratory  standards  and/or 
detection  programs  in  the  areas  of 
origin?  Who  ensures  that  such  protocols 
are  enacted?  Are  there  penalties  for 
laboratories  or  detection  facilities  and 
programs  that  do  not  enact  or  conform 
to  the  prescribed  protocols? 

Response:  We  are  unsuire  of  what  the 
commenter  means  by  "laboratory 
standards,"  as  the  program  involves  no 
laboratories,  per  se.  Regardless,  as  stated 
earlier  in  this  document,  APHIS's 
International  Services  (IS)  maintains  a 
presence  in  the  avocado  production 
areas  in  Michoacan.  IS  has  an  inspector 
stationed  in  Michoacan  year-round  to 
ensure  that  APHIS  regulations  and  the 
conditions  of  the  program  workplan  are 
being  complied  with  in  approved 
orchards  and  packinghouses.  APHIS 
also  employs  seasonal  inspectors  who 
monitor  compliance  with  the 
regulations  during  the  avocado  shipping 
seasons.  Orchards  that  do  not  meet  the 
criteria  outlined  in  the  regulations 
(including  trapping,  fruit  cutting, 
orchard  sanitation,  and  other 
requirements)  are  removed  from  the 
program.  Essentially  there  should  be 


minimal  concern  that  APHIS  standards 
are  being  met  in  Mexico  because  APHIS 
monitors  all  aspects  of  the  import 
program. 

Fruit  Cutting 

Comment:  A  frriit  fly  egg  is  about  1.2 
millimeters  in  length  in  the  field  and  in 
the  packinghouse  where  99  percent  of 
all  fruit  cutting  for  the  program  takes 
place.  Weevil  larvae  feed  just 
underneath  the  skin  of  avocado  near  the 
stem  end  and,  unless  fruit  are  examined 
closely,  larvae  would  not  be  detected. 
Fruit  that  are  cut  should  be  examined 
for  eggs  of  fruit  flies,  weevils,  and  thrips 
using  hand  lenses  or  dissecting 
microscopes.  Non-detection  imder  the 
current  fruit  cutting  procedures  does  not 
indicate  non-infestation. 

Response:  APHIS  inspectors  are 
allowed  to  use  their  discretion  in 
selecting  a  method  of  examination  of 
imported  Hass  avocados.  Each  inspector 
has  a  hand  lens  that  he  or  she  may  use 
if  needed  to  aid  in  the  detection  of  pests 
in  Hass  avocados.  APHIS  is  aware  tixat 
there  is  a  remote  possibility  that  pests 
could  infest  fiuit  and  escape  detection 
during  fruit  cutting.  However,  fruit 
cutting  represents  only  one  element  of 
the  systems  approach,  which  uses  a 
series  of  overlapping,  redimdant 
safeguards  to  mitigate  the  risk  of  pest 
infestation.  In  fact.  Table  3  in  the  risk 
management  analysis  for  the  systems 
approach  shows  that  fiuit  cutting  is  one 
of  the  least  elective  risk  mitigating  tools 
used  in  the  systems  approach.  For 
convenience,  the  table  is  reproduced 
below. 


Table  3.— Systems  Approach:  Mexican  Avcx:ado 


Risk  mitigation  measures 


FieW  surveys 

Trapping  and  field  treatments  .. 

Field  sanitation 

Host  resistance  

Post-harvest  safeguards 

Winter  shipping  only  

Packinghouse  inspection  and  fruH  cutting 

Port-of-arrival  inspection 

Limited  U.S.  distribution  I 


Reduction  of  potential  pest  risk 


Fruit  flies: 

Anastrepfia 

spp. 


40%  to  60% 
55%  to  75% 
75%  to  95% 
95%  to 

99.9%. 
60%  to  90% 
60%  to  90% 
25%  to  40% 
50%  to  70% 
95%  to  99% 


Small  avo- 
cado seed 
weevils: 
Conotrachelis 
spp. 

95%  to  99% 

0  

15%  to  35% 
0  

0  

0  

50%  to  75% 
50%  to  70% 
95%  to  99% 


Avocado 

stem  weevil: 

Coptunis 

aguacatae 


80%  to  95% 

0 

70%  to  90% 
0  

0 

0  

40%  to  60% 
50%  to  70% 
90%  to  99% 


Large  avo- 
cado seed 

weevil: 
Heilipus  lauri 


95%  to  99% 

0 

15%  to  35% 
0 

0 

0 

50%  to  75% 
50%  to  75% 
95%  to  99% 


Avocado 

seed  rrrath: 

Stenoma 

catenifer 


95%  to  99% 

0 

15%  to  35% 
0 

0 

0 

50%  to  75% 
50%  to  75% 
95%  to  99% 


Hitchhikers 

and  other 

pests 


40%  to  75% 
3%  to  20% 
20%  to  40% 
0 

40%  to  60% 
50%  to  75% 
30%  to  50% 
60%  to  80% 
75%  to  95% 


As  shown  in  the  table,  for  each  type 
of  pest,  there  are  at  least  two  other 
mitigating  measures  that  are  believed  to 
be  more  effective  in  reducing  risk  of 
infestation  of  avocados  than  fruit 
cutting.  The  most  significant  of  these 


mitigating  measures  is  the  limited 
distribution  measure,  which  provides 
that,  even  in  the  event  that  infested  fruit 
escape  detection  at  the  port  of  first 
arrival,  they  are  only  eligible  for 
importation  into  areas  with  a  lack  of 


suitable  host  material  and  climatic 
conditions  that  would  inhibit  their 
survival. 

Comment:  In  the  field,  fruit  is  cut  in 
half  or  quartered,  is  inspected  for  seed 
damage  or  tunneling,  and  is  then 
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discarded.  In  the  packinghouse,  fruit  is 
cut  in  half  and  given  a  cursory  glance 
and  then  brushed  off  the  cutting  table 
without  examination.  APHIS  must  work 
closely  with  Sanidad  Vegetal  to  develop 
formal,  docimiented  methods  for  cutting 
fruit  in  the  field,  at  packinghouses,  and 
at  the  border.  The  objective  of  fruit 
cutting  in  the  field  should  be  detection 
of  stem  weevils,  seed  weevik,  and  the 
seed  moth.  Each  inspector  should  be 
thoroughly  trained  in  proper  fruit 
cutting  technique,  and  should  be 
equipped  with  a  hand  lens. 

Response:  In  the  past,  APHIS 
observed  improper  fruit  cutting 
techniques  being  employed  at 
packinghouses,  and  took  corrective 
action.  We  are  confident  that 
inspections  and  fruit  cutting  in  the  field 
and  at  the  packinghouses  are  being 
conducted  properly.  APHIS  inspectors 
are  present  any  time  that  fruit  is  cut  in 
a  packinghouse  in  Mexico,  and  are 
trained  to  detect  all  of  the  pests  of 
concern  for  Hass  avocados.  Each  APHIS 
inspector  has  a  hand  lens  available  if  its 
use  is  necessary,  andihe  objective  of 
fruit  cutting  is  always  detection  of  any 
and  all  pests.  Though  fruit  cutting  and 
inspection  are  not  as  effective  for 
detecting  fruit  flies  as  they  are  for 
detecting  stem  weevils,  seed  weevils, 
and  the  seed  moth,  APHIS  inspectors 
look  for  all  pests  during  these 
procedures. 

Comment:  U  the  fruit  cutting 
technique  is  not  standardized,  and  is 
not  accompanied  by  proper  detailed 
inspection  of  fruit,  including  use  of 
hand  lenses  or  microscopes,  then  the 
data  generated  regarding  the  nimiber  of 
uninfested  cut  fruit  are  meaningless  and 
cannot  serve  as  a  basis  to  support  a 
change  in  regulatory  requirements. 

Response:  As  stated  earlier  in  this 
document,  we  believe  fruit  cutting  as  it 
is  currently  practiced  in  the  field  and  at 
packinghouses  is  adequate  to  detect 
pests  in  Hass  avocado  fruit. 
Furthermore,  fruit  cutting  data  suggest 
that  the  Mexican  Hass  avocado  import 
program  is  working  as  designed. 

We  did  not  propose  to  expand  the 
program  simply  because  of  fruit  cutting 
data.  Rather,  as  stated  in  our  proposed 
rule  and  elsewhere  in  this  docxmient, 
we  proposed  to  expand  the  program 
because  risk  assessment  documents  and 
4  seasons  worth  of  shipping,  inspection, 
and  trapping  data  support  expandin'g 
the  rule.  Indeed,  fruit  cutting  data 
suggest  that  imported  avocados  are  not 
infested  with  pests,  but  the  findings  of 
the  Sequeira,  et  al.  study  suggest  that 
even  if  avocados  were  infested  with 
fruit  flies,  those  flies  would  not  survive 
in  the  approved  distribution  areas. 


Comment:  APHIS  has  acknowledged 
that  fiuit  cutting  is  not  intended  as  a 
method  for  detecting  fiuit  fly  eggs  or 
larvae.  This  is  evident  from  the 
description  of  the  procedure  itself  in  the 
Work  Plan,  which  states  that  'all  the 
fiuit  will  be  cut  open  to  detect  the 
presence  of  weevil  Mgs  or  larvae". 

Response:  APHIS  nas  made  a  policy 
of  not  using  inspection  (and  in  this  case, 
fiuit  cutting)  as  a  means  of  mitigating 
the  risk  posed  by  fruit  flies.  As  shown 
in  Table  3  of  the  Risk  Management 
Analysis  (reprinted  earlier  in  this 
docimient),  packinghouse  inspection 
and  fruit  cutting  provide  only  a  25  to  40 
percent  reduction  in  the  risk  posed  by 
fiuit  flies,  while  providing  a  50  to  75 
percent  reduction  in  the  risk  posed  by 
seed  weevils  and  a  40  to  60  percent 
reduction  in  the  risk  posed  by  the 
avocado  stem  weevil.  Despite  this,  we 
do  still  inspect  fruit  for  all  pests. 

Comment:  Fruit  cutting  in  the  field 
should  be  supported  by  mandatory 
cutting  of  culled  fruit  in  the 
packinghouse  from  each  lot  per  day,  in 
addition  to  cutting  samples  from  packed 
fiuit  prior  to  shipping. 

Response:  Under  the  regulations,  300 
fiuit  per  shipment  must  be  cut  at  the 
packinghouse  prior  to  culling  and 
packaging.  No  cutting  is  done  after 
culling,  though  fiuit  that  would  have 
been  culled  are  part  of  the  cutting 
sample. 

Comment:  Fruit  cutting  should  be 
based  on  a  percentage  of  fruit  at  each 
inspection  for  each  lot  per  pack  date, 
not  a  set  number  of  fiuit  per  lot. 
Quantities  of  fruit  per  lot  can  vary 
considerably,  with  the  possibility  that 
large  lots  could  be  undersampled.  As  an 
example,  a  minimum  of  1  percent  of  the 
boxes  in  each  lot  in  the  shipment 
should  be  visually  inspected  and  5 
percent  of  the  fiuit  within  those  boxes 
should  be  cut  and  carefully  inspected 
for  the  presence  of  internal  feeders. 

Response:  Fruit  cutting  is  based  on  a 
percentage  of  fiuit  per  shipment.  As 
stated  above,  imder  the  regulations,  300 
fruit  must  be  cut  and  inspected  per 
shipment  to  the  packinghouse.  A 
shipment  of  avocados  is  almost  always 
the  total  amount  that  can  fit  in  a 
standard  shipping  container.  APHIS 
believes  that  such  shipments, 
depending  on  the  size  of  the  fruit  and 
the  number  of  field  boxes,  can  range  in 
number  between  1,000  and  4.000 
avocados.  Hypergeometric  tables 
indicate  that  the  sample  size  needed  to 
reach  the  95  percent  confidence  level  of 
detecting  a  1  percent  infestation  in  these 
shipments  varies  between  258  and  288 
fiuit  cut  per  shipment,  assiiming  a 
maximum  number  of  4,000  avocados 
per  shipment.  Therefore,  we  set  the 


sample  size  at  300  fruit,  and  believe  this 
sample  size  is  sufficient  to  provide  a 
high  level  of  confidence  that  infested 
fruit  will  be  detected,  if  present. 

Comment:  Paragraph  4.4  under  the 
Packinghouse  section  of  the  1999 
workplan  requires  that  fiuits  sampled  at 
the  packinghouse  are  to  be  cut  into 
slices  to  inspect  for  fiuit  flies,  seed 
pests,  and  stem  weevils,  but  the  2001 
trip  report  and  program  review  pictures 
provided  show  a  fiuit  cutting  procedure 
that  does  not  appear  consistent  with  the 
work  plan  requirements. 

Response:  It  is  difficult  to  determine 
from  the  pictures  provided  in  the  2001 
trip  report  whether  the  fiuit  have  been 
sliced  properly  to  detect  stem  weevils. 
Since  such  slices  are  thin,  as  evidenced 
in  G.L.  Kreitner's  photo  essay  on 
damage  caused  by  weevils  in  avocado 
fruit,  and  those  slices  are  not  readily 
discemable  bom  the  picture. 
Nonetheless,  the  APHIS  personnel  who 
were  present  during  the  pictured  fruit 
cutting  have  assured  APHIS  that  cutting 
at  the  top  of  avocados  near  the  stem  end 
for  stem  weevils  was  indeed  performed. 
Additionally,  the  pictures  do  show 
evidence  of  deep  cuts  necessary  to 
examine  for  seed  damage  cause  by  seed 
weevils  and  the  seed  moth. 

Comment:  If  fiuit  cutting  is  targeting 
seed-infesting  insect  larvae,  yet  the 
agency  is  using  the  same  data  to 
advance  a  finding  of  no  fruit  fly  larvae, 
that  conclusion  should  be  a  qualified 
one. 

Response:  While  absence  of  fiuit  fly 
detections  from  fruit  cutting  does  not 
definitively  prove  absence  of 
infestation,  we  do  believe  it  provides 
some  evidence  that  the  Mexican  Hass 
avocado  import  program  is  working  as 
designed,  as  we  have  previously  stated. 

Pest  Surveys 

Comment:  APHIS  claims  that  the 
starting  point  in  the  risk  equation  for 
fiuit  flies  is  virtually  zero,  and  that  the 
number  of  fruit  fly  captuj^s  in  traps  set 
out  in  Mexican  avocado  orchards  from 
November  through  April  is 
insignificant. 

Response:  We  have  acknowledged 
that  Anastrepha  spp.  fruit  flies  are 
present  in  Michoacan.  which  is  why  the 
regulations  set  forth  safeguards  to 
prevent  the  introduction  of  those  pests. 
The  requirements,  such  as  surveillance 
trapping,  increased  trapping  in  response 
to  a  single  fiuit  fly  detection,  Malathion 
bait  treatments,  covering  of  harvested 
avocados,  fly-proof  screens  on 
packinghouses,  and  inspections,  work 
together  with  the  poor  host  status  of 
Hass  avocado  fruit  to  mitigate  the  risk 
posed  by  Anastrepha  spp.  fruit  flies. 
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Comment:  Single  digit  fruit  fly 
captiues  in  Mexico  from  November 
through  April  are  not  believable.  There 
is  no  doubt  that  fly  populations  are  on 
the  rise  in  April  in  Mexican  avocado 
groves,  based  on  the  dozens  of  adult 
flies  captiu«d  in  May.  It  would  only 
take  a  warm  spring — a  2-week  shift  in 
seasonal  weather  patterns — to 
precipitate  explosive  growth  in  fruit  fly 
populations. 

nesponse:  We  have  confidence  that 
fruit  fly  trapping  in  Mexico  is  being 
conducted  properly,  based  on 
observations  by  APHIS  inspectors.  From 
1997  to  2000,  a  total  of  68  fruit  flies 
were  trapped  diu-ing  the  month  of  May 
in  orchards  certified  for  export  to  the 
United  States. 

These  data  do  suggest  that  fruit  flies 
are  being  trapped  in  higher  numbers  in 
May  than  in  November  through  April. 
However,  as  stated  earlier  in  this 
document,  the  approved  shipping 
season  for  Mexican  Hass  avocados  will 
run  from  October  15  through  April  15. 
We  feel  that  this  change  will  reduce  the 
risk  that  fruit  flies,  in  the  highly 
unlikely  event  that  they  are  present  in 
imported  Mexican  Hass  avocados,  could 
be  introduced  into  an  area  of  the  United 
States  where  adequate  host  material  is 
available  (mid-  to  late  May  in  approved 
areas).  Furthermore,  there  still  remains 
no  evidence  to  conclusively  prove  that 
the  fruit  flies  in  approved  Mexican  Hass 
avocado  orchards  are  populating  in 
those  orchards  and/or  using  Hass 
avocados  as  hosts. 

Comment:  Four  years  of  trapping 
results  provide  no  guarantee  that  fiiture 
fruit  fly  population  levels  will  remain 
low,  particularly  during  the  month  of 
April,  because  populations  of  flies  in 
commercial  orchards  can  exhibit  strong 
fluctuations  from  year  to  year. 

Response:  As  stated  in  more  detail 
earlier  in  this  document,  we  are  revising 
the  approved  shipping  season  for  Hass 
avocados  to  run  from  October  15 
through  April  15.  We  believe  that  this 
change  will  further  reduce  the 
possibility  that  fruit  flies,  in  the  highly 
unlikely  event  that  they  are  present  in 
imported  Hass  avocados,  could  find 
suitable  conditions  and  host  material  to 
support  their  siuvival  in  the  approved 
distribution  area. 

Comment:  APHIS  should  replace  the 
highly  inefficient  McPhail  traps  and 
liquid  protein  baits  used  in  the  Mexican 
Hass  avocado  import  program  with 
newly  developed  synthetic  lure  and 
cylindrical  traps.  Alternatively,  the 
Department  should  consider  using 
Nuliue  as  an  attractant  in  McPhail  traps 
deployed  in  Mexican  avocado  groves 
until  new  technology  is  adopted  by 
Mexico. 


Response:  APHIS  is  aware  of  the 
availability  of  new  traps  that  use  Nuliue 
as  an  attractant.  APHIS  is  ciurently 
evaluating  these  traps  and  may  elect  to 
require  their  use  in  the  Mexican  Hass 
avocado  import  program  at  a  later  date. 

Comment:  Fruit  fly  trap  placement  in 
Mexican  growing  areas  is  haphazard 
with  respect  to  height  and  exposure  to 
sunlight.  Research  has  shown  that  the 
preferred  placement  of  traps  is  within 
the  tree  canopy  where  traps  are  shaded. 
Industry  observers  have  seen  traps  being 
inappropriately  washed  out  with  soapy 
water.  They  have  seen  trappers  barely 
examine  trapped  specimens  to 
determine  if  target  pests  were  present. 
Servicing  of  traps  must  be 
conscientious,  both  with  respect  to 
cleaning  and  rebaiting  of  traps  as  well 
as  detection  and  identification  of  target 
species. 

Response:  Trapping  is  conducted  in 
Michoacan  by  county-level  officials  of 
Mexico's  Secretaria  de  Agricultiira, 
Ganaderia,  Desarrollo  Rural,  Pesca  y 
Alimentacion  (SAGARPA).  These 
persons  are  trained  by  SAGARPA,  and 
are  monitored  by  APHIS-IS  personnel. 
APHIS  inspectors  stationed  in  Mexico 
monitor  the  placement  and  servicing  of 
traps;  if  an  inspector  determines  that 
trapping  is  not  being  conducted 
properly,  he  or  she  orders  corrective 
action. 

Comment:  A  weak  or  ineffective 
attractant,  a  misplaced  trap,  or  a  target 
species  that  was  captured  but 
undetected  could  significantly  skew 
reported  fruit  fly  trapping  results.  Data 
presented  by  APHIS  do  not  acciirately 
represent  actual  fruit  fly  activity  levels 
in  Mexican  avocado  orchards 
throughout  the  year,  and  the  risk  of 
infestation  is  significantly  higher  than 
levels  calculated  by  APHIS. 

Response:  APHIS  must  rely  on 
trapping  data  as  the  only  evidence  of 
fruit  fly  activity  in  Michoacan,  given  the 
absence  of  fruit  fly  detections  in  the 
avocados  themselves.  APHIS  is 
confident  that  traps  in  Michoacan  are 
placed  and  tended  similarly  to  traps 
placed  in  U.S.  finit  fly  host  growing 
areas,  and.  based  on  its  own  inspections 
of  the  growing  areas  in  Mexico,  has  no 
reason  to  suspect  that  the  data  have 
been  corrupted  by  improper  trapping 
techniques. 

Comment:  Proper  pest  surveys  of  the 
avocado  export  area  in  Mexico  still  have 
not  been  done,  particularly  in  the 
absence  of  broad-spectrum  pesticide  use 
that  maintain  pest  species  at  relatively 
low  levels  such  that  it  is  almost 
impossible  to  predict  what  other  pest 
problems,  both  arthropods  and  diseases, 
might  arise.  For  instance,  prior  to  its 
discovery  in  Galifomia,  the  avocado 


thrips  was  a  species  new  to  science.  One 
wonders  how  this  pest  could  be  present 
in  avocados  in  Mexico  without  being 
known  as  a  pest  in  the  scientific 
literature  or  having  been  described 
taxonomically. 

Response:  As  stated  in  the  proposed 
rule,  APHIS  pest  siuveys  include  areas 
with  backyard  and  feral  avocado  trees 
and  groves.  We  believe  that  surveying 
such  areas  provides  a  context  to 
examine  the  presence  of  pests  in  a 
limited  pesticide  use  context. 
Fiuthermore,  APHIS  believes  that 
thrips,  which  are  external  feeders,  can 
be  readily  detected  by  inspection.  We 
do  not  require  treatment  or  other 
mitigations  for  thrips  on  most  fruits  for 
this  reason. 

Comment:  In  1997,  APHIS  siuveys 
detected  over  2,100  stem  weevils  in 
Mexican  avocado  groves.  There  is  no 
indication  that  these  niunbers  have 
decreased  in  the  4  years  since.  Given 
that  APHIS  conducts  sxuveys  for  stem 
weevils  at  the  wrong  time  of  year,  the 
numbers  could  be  even  higher. 

Response:  APHIS^has  acknowledged 
that  stem  weevils  are  present  in  the 
State  of  Michoacan,  and  there  is  no 
existing  program  in  Mexico  that  is 
intended  to  reduce  their  numbers. 
However,  the  systems  approach  is 
designed  to  mitigate  the  risk  that  stem 
weevils  could  infest  imported  Hass 
avocado  fruit. 

Regarding  inspections  for  stem 
weevils,  the  Jtmta  Local  de  Sanidad 
Vegetal  (JLSV)  conducts  monthly 
inspections  of  orchards  certified  under 
the  Mexican  export  program.^  These 
inspections  include  inspections  for  stem 
weevils.  In  addition,  the  Director 
General  de  Sanidad  Vegetal  (DGSV) 
conducts  one  stem  weevil  survey  per 
year  (usually  in  the  spring),  and  i^HIS 
and  DGSV  conduct  a  joint  survey  in  the 
fall  prior  to  orchard  certification.  If  stem 
weevils  are  detected  diu-ing  any  of  these 
surveys  (including  the  monthly 
inspections  by  JLSV),  those  orchards  are 
dropped  from  the  Hass  avocado  export 
program. 

Further,  even  in  the  event  that 
imported  Hass  avocados  are  infested 
with  stem  weevils  upon  reaching  their 
destination  in  the  United  States,  there  is 
a  minimal  chance  that  stem  weevils 
could  find  suitable  host  material  on 
which  to  survive  and  establish 
themselves,  given  that  they  are  believed 
to  be  avocado-specific  pests.  The  only 
U.S.  States  that  commercially  grow 
avocados  are  Florida,  Texas,  California, 


'  Under  the  regulations,  orchards  must  be  part  of 
Mexico's  export  certiRcation  program,  which  is 
administered  by  SAGARPA.  The  monthly 
inspections  by  fLSV  are  required  under  the  Mexican 
export  program,  not  under  APHIS  regulations. 
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and  Hawaii,  none  of  which  are 
approved  for  distribution  of  Mexican 
Hass  avocados. 

Comment:  In  1998, 19  percent  of 
wild/backyard  orchards  in  Uruapan 
were  foimd  to  harbor  stem  weevils.  Two 
years  later,  APHIS 's  surveys  indicated 
that  91  percent  of  wild/backyard  sites 
were  infested.  No  explanation  is 
provided  for  this  dramatic  increase  in 
stem  weevil  detections,  but  it  is  evident 
that  populations  of  these  insects  remain 
unabated  in  the  municipalities 
approved  for  export  to  the  United 
States. 

Response:  Again,  APHIS  is  well  aware 
that  stem  weevils  are  present  in  the 
State  of  Michoacan.  However,  as 
explained  in  more  detail  above,  we 
believe  that  there  is  a  negligible  risk  that 
Mexican  Hass  avocados  imported  imder 
the  systems  approach  would  introduce 
plant  pests,  including  stem  weevils,  into 
the  United  States. 

Comment:  The  timing  of  pest  siuveys 
by  DGSV  is  a  function  of  when  a  grower 
first  petitions  JLSV  to  participate  in  the 
export  program  and,  later,  the  workload 
at  DGSV.  A  review  of  a  file  for  a  grove 
eligible  to  export  avocados  to  the  United 
States  shows  that  the  grower  initially 
signed  up  with  the  JLSV  on  November 
13, 1997.  Following  the  initial 
inspection  and  monthly  grove  visits  by 
JLSV,  DGSV  conducted  fruit,  soil,  and 
foliage  sampling  to  pre-certify  the  grove 
for  export  to  the  United  States.  The 
DGSV  siuveys  were  conducted  on 
March  3, 1999,  and  January  5,  2000. 
Neither  survey  was  done  at  a  time  at 
when  adult  avocado  pests  were  most 
likely  to  be  present.  APHIS's  statement 
that  surveys  by  DGSV  are  made  "in  the 
spring"  simply  is  not  true.  Other  grower 
records  indicate  that  DGSV  survey  dates 
are  random,  and  that  they  are  most 
likely  dictated  by  convenience,  not  pest 
biology.  Based  on  this  information,  the 
reported  number  of  pests  as  determined 
by  APHIS  and  DGSV  surveys  is 
artificially  low,  and  not  representative 
of  the  risks  posed  by  these  injurious 
insects.  APHIS  should  formalize  an 
appropriate  schedule  for  the  survey  of 
Mexican  avocado  groves  to  ensure  that 
survey  activities  are  conducted  when 
adult  stages  of  the  pests  of  concern  are 
most  likely  to  be  present.  APHIS  should 
develop  this  schedule  jointly  with 
DGSV  and  require  the  agency  to  adhere 
to  the  schedule  by  agreement  imder  the 
work  plan.  Failure  to  adhere  to  the 
schedule  should  result  in  the  non- 
certification  of  orchards  until  such  time 
as  APHIS  is  able  to  conduct  survey 
activities  with  its  own  personnel. 

Response:  APHIS  believes  that  the 
records  submitted  by  the  commenter  do 
not  represent  the  complete  file  for  that 


orchard.  APHIS  records  show  that  the 
orchard  in  question  was  also  surveyed 
for  stem  weevils  and  seed  weevils  on 
Jime  15, 1999,  and  June  21,  2000,  when 
adult  weevils  would  be  likely  to  be 
present  in  orchards.  We  continue  to 
believe  that  orchards  in  Mexico  that 
export  Hass  avocados  to  the  United 
States  are  properly  surveyed  for  these 
pests  at  an  appropriate  time  of  year,  and 
see  no  reason  to  develop  a  set  schedule 
for  siuveys  in  the  regulations  or  the 
workplan  for  the  Mexican  Hass  avocado 
import  program. 

Inspection  at  the  Border 

Coniment:  Cutting  and  inspection  of 
only  64,560  fruit  out  of  a  total  of 
160,108,800  imported  avocados  at  point 
of  entry  (0.04  percent)  does  not 
represent  a  valid  inspection  and 
detection  program.  Rather  it  implies  that 
phytosanitary  inspections  at  the  border 
are  simply  window  dressing  and 
potential  or  possible  detections  are  of  no 
concern. 

Response:  There  are  several  other  pest 
detection  elements  involved  in  the 
systems  approach  regulations  that 
supplement  fruit  cutting  and  inspection 
at  the  port  of  first  arrival.  In  fact,  there 
are  pest  detection  measxu^sin  place  at 
every  stage  of  the  production  process  for 
Hass  avocados  from  Mexico.  There  are 
pest  siuvey  requirements  that  must  be 
met  in  orchards,  including  fruit  fly 
trapping,  and  siuT/eys  for  the  avocado 
stem  weevil,  seed  moth,  and  seed 
weevils.  Fruit  are  also  cut  and  inspected 
in  orchards  a  total  of  4,439,013 
avocados  during  the  first  4  years  of  the 
program.  At  the  packinghouse,  a  total  of 
300  fruit  per  shipment  must  be  cut  and 
inspected  in  the  presence  of  APHIS 
inspectors.  APHIS  has  required  these 
additional  pest  detection  activities,  in 
part,  because  it  is  aware  that  inspection 
at  the  port  of  first  arrival  in  the  United 
States  alone  would  not  be  sufficient  to 
detect  pests  in  imported  fruits. 

Inspection  at  the  port  of  first  arrival 
is  intended  to  accomplish  two  goals. 
First,  inspectors  check  the  documents 
accompanying  the  shipment  to  ensure 
that  the  avocados  are  from  an  approved 
orchard  and  were  processed  in  an 
approved  packinghouse  and  are 
accompanied  by  a  phytosanitary 
certificate.  The  inspectors  also  ensure 
that  the  limited  distribution  statement 
appears  on  all  boxes,  that  a  U.S. 
Customs  Service  bond  has  been  secured 
for  the  shipment,  and  that  the  in-bond 
papers  indicate  that  the  shipment  is 
consigned  to  an  importer  in  an 
approved  State.  Second,  the  inspectors 
will  select  a  sample  of  fruit  from  each 
shipment  and  carefully  cut  and  inspect 
those  avocados  to  verify  their  pest-free 


status.  Inspection  at  the  port  of  first 
arrival  is  essentially  a  redundant 
safeguard  that  serves  to  verify  that  all 
the  regulatory  requirements  applicable 
to  the  importation  of  the  avocados  have 
been  met. 

Comment:  It  is  physically  impossible 
for  inspectors,  no  matter  how  diligent 
they  are,  and  no  matter  how  honest  their 
intentions,  to  protect  the  United  States 
from  pest  invasions  and  infestations 
given  the  voliune  of  goods  imported  into 
the  United  States. 

Response:  APHIS  has  stated  in  the 
past  that  if  zero  tolerance  for  pest  risk 
were  the  standard  applied  to 
international  trade  in  agricultural 
commodities,  it  is  quite  likely  that  no 
country  would  ever  be  able  to  export  a 
fresh  agricultural  commodity  to  any 
other  country.  There  will  always  be 
some  degree  of  pest  risk  associated  with 
the  movement  of  agricultural  products: 
APHIS'S  goal  is  to  reduce  that  risk  to  a 
negligible  level.  In  the  case  of  Hass 
avocados  from  Mexico,  we  believe  that 
the  overlapping  and  redundant 
safeguards  employed  in  the  systems 
approach  will  achieve  that  goal. 

Comment:  Inspectors  at  the  border 
stations  do  not  know  how  to  look  for  a 
weevil  in  an  avocado,  nor  do  they  have 
time  to  carefully  inspect  pieces  of  fruit 
under  a  dissecting  microscope. 

Border  personnel  must  be  provided 
with  specific  instruction  on  the 
detection  of  stem  weevil  in  Hass 
avocado  fruit,  and  APHIS  should  update 
and  reissue  the  photo  essay  guide 
prepared  by  G.L.  Kreitner  to  PPQ  offices 
at  border  ports  of  entry.  Ports  of  entry 
should  also  be  adequately  staffed  so  that 
examination  of  fruit  samples  can  be 
done  in  a  meaningful  way. 

Response:  As  stated  earlier  in  this 
document,  APHIS  inspectors  are  trained 
to  detect  all  types  of  pests  in  various 
types  of  commodities.  APHIS  is 
distributing  the  photo  essay  as 
suggested  to  all  approved  ports  on  the 
Mexican  border  where  Hass  avocados 
are  imported  prior  to  the  2001-2002 
shipping  season.  The  photo  essay  will 
be  incorporated  into  an  existing  booklet 
of  procedural  guidelines  on  the  Mexican 
Hass  avocado  import  program  that  is 
used  by  port  inspectors  when  they 
process  and  inspect  shipments  of 
imported  avocados.  We  believe  the 
photo  essay,  as  originally  published,  is 
a  valuable  tool  in  describing  where  stem 
weevil  infestations  are  typically  foimd 
in  avocado  fruit,  and  do  not  see  the 
need  to  update  it.  Furthermore,  APHIS 
believes  the  level  of  inspection  at  border 
ports  is  appropriate,  given  the 
additional  safeguards  employed  under 
the  systems  approach  regulations,  and  is 
confident  that  border  stations  are 


55540        Federal  Register /Vol.  66,  No.  212 /Thursday,  November  1,  2001 /Rules  and  Regulations 


adequately  staffed  to  provide 
agricultuial  quarantine  and  inspection 
services. 

Pest  Detection  in  the  United  States 

Comment:  The  proposed  rule  states 
that  seven  States  (Arizona,  California, 
Florida,Georgia,  Louisiana,  South 
Carolina,  and  Texas)  in  the  continental 
United  States  are  at  risk  for 
establishment  of  four  fruit  fly  species. 
Do  these  States  have  pest  detection 
programs  that  focus  on  the  pests 
associated  with  Mexican  Hass 
avocados? 

Response:  Arizona,  California, 
Florida,  and  Texas  each  have  fruit  fly 
detection  programs  that  operate  year- 
round.  APHIS  is  not  aware  of  any 
detection  programs  in  these  or  the  other 
three  States  that  focus  on  avocado- 
specific  pests,  though  it  is  possible  that 
local  surveillance  programs  in  avocado- 
producing  States  may  conduct  surveys 
for  avocado-specific  pests. 

Conunent:  Do  the  12  additional  States 
have  pest  detection  programs  that  focus 
on  fruit  fly  host  crops  and  froiit  fly 
pests? 

Response:  The  12  States  that  we  are 
adding  to  the  Mexican  Hass  avocado 
import  program  do  not  conduct  fruit  fly 
or  avocado-specific  pest  detection 
programs,  likely  because  those  States 
are  not  able  to  provide  the  combination 
of  host  material  and  climatic  conditions 
necessary  to  support  a  reproducing, 
established  fruit  fly  population,  and 
because  none  of  the  12States  have 
climatic  conditions  suitable  for  the 
production  of  avocados. 

Trade  Issues 

Comment:  Over  4  years  ago,  avocado 
growers  in  California  requested  market 
access  to  Northern  Baja  California, 
Mexico,  for  California  avocados  and 
asked  the  USDA  to  initiate  the  necessary 
steps  to  clear  the  way  for  exports  into 
Mexico.  There  is  a  ready  market  for 
California  avocados  in  northern  Mexico, 
yet  California  growers  are  prohibited 
from  shipping  into  Mexico.  For  3  years, 
growers  heard  nothing  in  response  to 
their  request.  In  November  of  2000, 
senior  representatives  from  the  USDA 
pledged  that  they  would  aggressively 
pursue  access  to  the  Mexican  market. 
Those  talks  prompted  Mexico  to  prepare 
a  risk  assessment  for  California 
avocados,  which  was  recently 
forwarded  to  the  USDA.  The  Mexican 
risk  assessment  stated  that  California 
avocados  would  not  be  allowed  into 
Mexico  until  procedures  were  in  place 
to  protect  the  Mexican  avocado  growers 
from  being  infested  by  avocado  seed 
moths  and  seed  weevils  that  could  be 
introduced  bom  California.  There  is  no 


existing  credible  scientific  evidence 
showing  that  these  pests  are  present  in 
California.  By  contrast,  these  same 
quarantined  pests  in  Mexico  are  well 
documented  through  the  scientific 
literature.  APHIS  must  reject  Mexico's 
bid  for  expansion  as  long  as  the  U.S. 
avocados  are  not  permitted  entry  into 
Mexico. 

Response:  APHIS  agrees  with  the 
commenter  that  avocado  seed  moths 
and  seed  weevils  are  not  present  in 
California,  and  sent  a  letter  to  Sanidad 
Vegetal  on  September  6,  2001,  asking 
that  the  Mexican  risk  assessment  be 
revised  and  those  pests  removed  from 
consideration.  As  of  the  drafting  of  this 
final  rule,  we  have  not  received  a 
resjponse  from  Sanidad  Vegetal. 

Comment:  APHIS's  primary  role  is  to 
protect  agricultiu^  from  the 
introduction  of  pests  and  diseases.  This 
role  is  compromised  by  APHIS's  new 
emphasis  on  promoting  and  expanding 
trade. 

Response:  The  Plant  Protection  Act 
authorizes  the  Secretary  of  Agriculture 
to  regulate  exports,  imports,  and 
interstate  commerce  when  the  Secretary 
determines  such  action  is  necessary  to 
prevent  the  dissemination  of  plant 
pests.  The  Secretary  of  Agriculture  has 
delegated  this  responsibility  to  APHIS. 

APHIS's  prima^  responsibility  with 
regard  to  international  import  Irade  is 
now,  and  has  been  for  many  years,  to 
identify  and  manage  the  risks  associated 
with  importing  commodities.  Because, 
as  we  have  already  noted,  there  is  no 
such  thing  as  zero  risk  in  international 
trade,  reducing  risk  to  a  negligible  leVel 
is  the  only  realistic  approach.  If  there  is 
no  practical  way  to  mitigate  a  particular 
risk  associated  with  a  product,  APHIS 
will  prohibit  that  product's  entry  into 
the  United  States,  as  is  our  right  under 
current  international  trade  agreements; 
we  have  done  so  in  the  past  and  will 
continue  to  do  so  when  warranted. 
However,  when  we  determine  that  the 
risk  associated  with  the  importation  of 
product  is  negligible,  it  is  our 
responsibility  under  those  same  trade 
agreements  to  make  provisions  for  the 
importation  of  that  product. 

The  systems  approaches  developed 
for  citrus  from  Florida  and  Texas, 
apples  from  Washington,  and  stonefruit 
from  California  are  examples  of  ways 
that  we  have  found  to  answer  the  pest 
concerns  of  our  trading  partners  in  order 
to  enable  the  exportation  of 
domestically  grown  fruits  and 
vegetables.  Just  as  we  seek  to  open 
foreign  markets  to  our  Washington 
apples  or  California  stonefroiit,  however, 
we  must  also  listen  to  the  requests  of 
other  nations  seeking  to  export  their 
products  to  the  United  States. 


Comment:  This  rulemaking  is  not 
based  on  science.  It  is  based  on  a 
political  agreement  made  even  before 
the  scientific  research/risk  assessment 
was  done,  and  before  the  proposed  rule 
was  written.  This  is  about  trade  and 
politics,  not  science,  and  is  about 
favoring  foreign  interests  over  those  of 
the  domestic  producer. 

Response:  This  action  was  predicated 
on  several  risk  assessment  documents 
that  provide  a  scientific  basis  for 
potential  expansion  of  the  Mexican  Hass 
avocado  import  program.  Without  these 
risk  assessment  docimients,  which  have 
withstood  several  reviews  and  public 
comment  periods,  APHIS  would  not 
have  proposed  this  action.  Political 
interests  stimulate  consideration  of  the 
expansion  of  trade  of  agricultiual 
commodities  between  countries,  but  all 
decisionmaking  concerning 
phytosanitary  restrictions  on  trade  must 
be  science-based.  APHIS  stands  behind 
the  risk  assessment  documents  that 
support  this  rule,  and  believes  they  are 
based  on  sound  science. 


Pest  List 

Comment:  The  proposed  rule 
accurately  states  that:  "the  persea  mite 
(Oligonychus  perseae)  and  avocado 
thrips  [Scirtothrips  perseae)  are 
currently  established  in  the  United 
States,  and  are  not  under  official 
control,  and  therefore,  do  not  meet  the 
definition  of  a  quarantine  pest."  At  the 
time  of  their  first  detection  by  APHIS, 
however,  the  label  of  quarantine  pest 
would  have  been  appropriate.  In  both 
cases,  APHIS  failed  to  prevent  the 
introduction  and  establishment  of 
injurious  pests  known  to  infest  Mexican 
Hass  avocados. 

Response:  The  introductions  of  the 
persea  mite  and  avocado  thrip 
happened  independently  of  the 
importation  of  Mexican  Hass  avocados, 
as  described  elsewhere  in  this 
docmnent. 

Comment:  Deficits  in  the  knowledge 
on  the  taxonomy,  ecology,  and  biology 
of  the  arthropod  fauna  on  avocados  in 
exporting  countries  may  render  any 
mitigation  of  the  risk  posed  by  unknown 
pests  that  could  be  present  in  growing 
areas  ineffectual. 

Response:  Avocados  and  pests  of 
avocados  have  been  studied  in  detail  for 
many  years,  especially  in  Mexico, 
which  is  the  world's  largest  producer 
and  consumer  of  avocados.  APHIS  is 
confident  that  it  has  identified  all  pests 
of  quarantine  significance  known  to 
follow  the  avocado  pathway. 
Nonetheless,  APHIS  inspectors  are 
trained  to  inspect  for  all  quarantine 
pests,  and  ei{^t  of  the  nine  safieguards 
employed  by  the  systems  approach 
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provide  reduction  of  the  risk  posed  by 
hitchhikers  and  other  (imknown)  pests. 

Comment:  One  species  of  thrips, 
Neohydatothrips  burungae  (Hood),  is  as 
common  as  S.  perseae  on  avocados  in 
Mexico  and  is  not  known  to  be  present 
in  California.  This  pest  has  not  been 
included  in  USDA's  Pest  Risk 
Assessment  for  Hass  avocados  from 
Mexico.  Given  the  common  occurrence 
of  S.  perseae  in  Mexico  on  avocados  and 
its  pestiferous  nature  in  California,  it  is 
hi^y  likely  that  N.  burungae  could 
also  pose  a  threat  to  the  California 
avocado  industry. 

Response:  When  we  conducted  the 
Supplemental  Pest  Risk  Assessment  for 
the  original  Mexican  Hass  avocado 
import  program  in  1995,  there  was  no 
literature  available  suggesting 
Neohydatothrips  burungae  (Hood)  was 
associated  with  Hass  avocados.  N. 
burungae  is  now  considered  a 
quarantine  pest  by  APHIS;  however,  to 
date,  we  have  never  intercepted  this 
pest  on  avocado  frwts  at  a  port  of  entry, 
nor  have  we  intercepted  any  thrips  in 
commercial  shipments  of  avocado  fruits. 
We  have  intercepted  other  thrips, 
including  species  of  the  genera 
Scirtothrips  and  Thripidae,  on  avocado 
leaves  imported  in  passenger  baggage. 
Further,  based  on  findings  of  thrips  on 
other  fruits,  we  are  confident  that  we 
can  detect  thrips  infesting  Hass  avocado 
friiits  if  they  do  indeed  follow  the 
avocado  fruit  pathway;  however, 
evidence  to  date  suggests  they  do  not. 
For  this  reason,  we  are  confident  that  N. 
burungae  associated  with  Mexican  Hass 
avocado  fruit  poses  a  negligible  risk  of 
being  introduced  into  the  United  States. 

Comment:  Researchers  have 
catalogued  potentially  dangerous  pests 
that  do  not  appear  in  USDA's  pest  risk 
assessment.  Johansen  collected  38 
phytophagous  thrips  species  from 
avocados  in  Mexico,  identifying  seven 
species,  i.e.  Fmnkliniella  bruneri,  F. 
chamulae,  Heliothrips  haemorrhoidalis, 
Pseudophilothrips  perseae,  Scirtothrips 
aguacatae,  S.  kupandae,  and  S.  perseae, 
that  could  be  transported  via  the 
avocado  pathway.  Also  reported  &t)m 
avocado  in  Michoacan,  Mexico,  is 
Scirtothrips  aceri  (Moxdton).  Only  one 
of  these  pests,  Heliothrips 
haemorrhoidalis.  is  listed  in  USDA's 
pest  risk  assessment.  It  is  important  to 
note  that  the  thrips  species  discussed 
above  feed  on  or  attack  the  avocado 
fruit,  and  thus,  based  on  thbir  biology, 
can  be  expected  to  follow  the  pathway 
of  imported  Mexican  Hass  avocados. 
Frankliniella  bruneri,  F.  chamulae, 
Pseudophilothrips  perseae,  Scirtothrips 
aguacatae,  S.  kupandae,  and 
Neohydatothrips  burungae  must  be 
added  to  USDA's  Mexican  Action  List. 


In  each  case,  the  species  mentioned  fall 
into  the  "H"  or  high  category  in  the 
three  criteria  outlined  USDA's 
Enhanced  Hazard  Pest  Categorization 
methodology,  indicating  that  quarantine 
action  is  required.  Continuation  of 
rulemaking  without  a  revised  pest  risk 
assessment  given  the  Department's  own 
process  of  risk  categorization  for  these 
species  is  inconsistent  with,  and  a 
violation  of,  international  plant  health 
principles  and  the  phytosanitary 
provisions  of  NAFTA. 

Response:  There  was  no  literatxire 
available  suggesting  any  of  the  pests 
listed  above  are  associated  with  Hass 
avocado  fruits  at  the  time  the  1995 
Supplemental  Pest  Risk  Assessment  was 
conducted.  APHIS  now  considers 
Frankliniella  bruneri  and,  as  stated 
above,  Neohydatothrips  burungae,  to  be 
quarantine  pests.  However,  for  the  same 
reasons  described  above  for  N. 
burungae,  we  believe  that  F.  bruneri 
associated  with  Mexican  Hass  avocado 
fruit  poses  a  negligible  risk  of  being 
introduced  into  the  United  States.  We 
are  confident  that  both  thrips  are 
unlikely  to  be  imported  in  fresh  Hass 
avocado  fruit  because  they  prefer  leaves 
and  plants  over  fruit.  For  this  reason,  we 
believe  they  do  not  follow  the  avocado 
fruit  pathway. 

Regarding  the  other  thrips  listed  by 
the  commenter  (Frankliniella  chamulae, 
Heliothrips  haemorrhoidalis, 
Pseudophilothrips  perseae,  Scirtothrips 
aceri  (Moulton).  S.  aguacatae,  S. 
kupandae,  and  S.  perseae): 

•  S.  perseae  exists  in  California,  and 
does  not  meet  the  definition  of  a 
quarantine  pest. 

•  H.  haemorrhoidalis  is  listed  in 
APHIS'S  1995  Supplemental  Pest  Risk 
Assessment  as  a  pest  mainly  associated 
with  plant  parts  of  avocado  other  than 
the  fruit,  and  is  considered  by  APHIS  to 
be  a  non-actionable  pest  if  detected 
during  port  inspections. 

•  F.  chamulae,  P.  perseae,  S.  aceri 
(Moulton).  S.  aguacatae,  and  S. 
kupandae  have  not  been  evaluated  for 
consideration  as  quarantine  pests,  but 
have  not  been  associated  with  avocados 
in  any  published  scientific  literature. 
APHIS  has  no  reason  to  believe  they 
follow  the  avocado  fruit  pathway. 

As  requested  by  the  commenter, 
APHIS  is  adding  N.  burungae,  and  F. 
bruneri  to  APHIS's  Mexican  Action  List. 
We  are  also  evaluating  F.  chamulae,  P. 
perseae,  S.  aceri(Moulton),  S. 
aguacatae,  and  S.  kupandae  using 
APHIS's  Enhanced  Hazard  Pest 
Categorization  methodology  to 
determine  whether  they  should  be 
added  to  the  Mexican  Action  List  as 
well. 


Regarding  whether  revisions  to  the 
pest  risk  assessment  are  necessary. 
APHIS  is  unaware  of  any  evidence  that 
suggests  any  of  the  thrips  species  listed 
by  the  commenter  follow  the  avocado 
fiiiit  pathway.  Until  we  find  evidence  as 
such  in  scientific  literature,  we  will 
continue  to  consider  these  pests  as 
unlikely  to  follow  the  avocado  fiuit 
pathway,  regardless  of  their  quarantine 
pest  status. 

Comment:  USDA's  Supplemental  Pest 
Risk  Assessment  states  that  the  pest  list 
for  Mexican  avocados  was  generated 
after  a  review  of  the  AGRICOLA.  CAB. 
and  MELVYL  databases,  historical 
decision  sheets  covering  importation  of 
avocados,  the  U.S.  catalogue  of 
intercepted  pests  and  interception 
records,  CMI  distribution  maps,  texts  of 
plant  diseases  and  pathogens,  and 
APHIS  files  on  pests  not  known  to  occur 
in  the  United  States.  No  attempt  has 
been  made  to  collect  information  from 
the  most  obvious  and  important  source, 
independent  scientific  researchers  who 
have  conducted  field  work  on  avocado 
pests  in  Mexico  and  the  United  States. 

Response:  When  gathering 
information  on  what  pests  to  include  in 
a  pest  list  for  a  risk  assessment,  APHIS 
considers  only  information  from 
published  scientific  literature.  This  is 
the  only  way  to  ensure  that  we  cite  only 
research  that  has  been  peer-reviewed.  If 
independent  scientific  researchers  have 
finalized  and  documented  findings  that 
would  be  relevant  to  APHIS  risk 
assessments,  we  would  expect  that 
those  findings  would  have  been  peer 
reviewed  and  published.  APHIS  does 
not  contact  researchers  to  solicit 
information  on  pests  that  may  be 
relevant  to  particular  risk  assessments. 

Systems  Approach 

Comment:  The  use  of  restrictions  on 
the  distribution  of  avocados  is 
meaningless.  Once  an  avocado  or  any 
other  product  is  legally  imported  into 
this  country,  there  are  no  further 
restrictions  on  the  fruit  after 
importation.  Unaware  and 
unscrupulous  importers  are  then  free  to 
transship  the  product  anywhere  in  the 
United  States.  They  are  &«quently 
found  all  over  Florida  and  contain  pests. 

Response:  If  the  limited  distribution 
requirement  was  the  only  means  of  risk 
mitigation  available  in  the  Mexican 
avocado  import  program,  the  open 
nature  of  the  U.S.  marketing  and 
transportation  systems  would  be  a 
matter  of  concern.  Limited  distribution 
is.  however,  only  one  of  a  series  of 
safeguards  designed  to  prevent  the 
introduction  of  pests  into  the  United 
States  through  the  importation  of 
avocados  frtjm  Mexico.  We  have  not 
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expected  limited  distribution  to  be 
foolproof,  but  we  also  do  not  expect  that 
infested  avocados  will  be  entering  the 
United  States  through  legally  imported 
commercial  shipments  in  the  Rrst  place. 
Further,  we  anticipate  that 
unscrupulous  importers  will  be  the 
exception,  rather  than  the  rule,  so  we 
believe  that  the  restrictions  on 
distribution  of  the  avocados  will  be 
widely  observed,  rather  than  ignored. 
As  to  the  finding  of  imported  Hass 
avocados  in  Florida,  APHIS  is  aware  of 
only  2  cases  where  avocados  were  found 
in  Florida.  In  both  cases,  one  less-than- 
full  box  of  avocados  was  found,  and  the 
scale  insect  contained  therein  is  not  a 
pest  of  quarantine  significance. 

Comment:  APHIS  cannot  say  that  the 
risk  of  pest  introduction  associated  with 
increased  Mexican  Hass  avocado 
imports  is  zero.  The  risk  may  be  low, 
but  the  risk  only  applies  to  U.S. 
growers. 

Response:  APHIS  has  not  stated  that 
the  risk  associated  with  expanding  the 
Mexican  Hass  avocado  program  is  zero. 
As  stated  earlier  in  this  docimient,  if 
zero  tolerance  for  pest  risk  were  the 
standard  applied  to  international  trade 
in  agricultiual  commodities,  it  is  quite 
likely  that  no  covmtry  would  ever  be 
able  to  export  a  fresh  agricultural 
commodity  to  any  other  country.  APHIS 
has  performed  a  risk  analysis  and  has 
concluded  that  the  risk  of  pest 
introduction  is  negligible.  APHIS  has 
deliberately  not  defined  the  point  at 
which  risk  becomes  negligible.  The  use 
of  specific,  numerical  thresholds  can 
have  important  consequences  in 
international  trade,  as  their  reciprocal 
use  by  other  countries  could  adversely 
affect  the  export  of  domestic  products 
and  hinder  trade  in  commodities  that 
can  be  safely  exported  to  other 
coimtries.  APHIS  thus  separately 
assesses  individual  risks  for  specific 
commodities  and  applies  the 
professional  judgement  of  its  technical 
and  scientific  experts.  This  can  result  in 
different  quantified  risks  being  deemed 
negligible.  This  approach  allows  APHIS 
to  protect  domestic  producers  from  risks 
which  are  llot  negligible  while 
maintaining  necessary  flexibility  for 
U.S.  export  markets. 

Comment:  The  risk  assessment  on 
which  the  avocado  import  program  is 
based  is  flawed  because  it  is  based  on, 
and  begins  with,  estimated  probabilities. 

Response:  Risk  assessments  are 
intended  to  estimate  the  potential  that 
future  events  can  occxu.  Since  risk 
assessments  often  are  conducted  to 
evaluate  the  use  of  systems  that  did  not 
previously  exist,  there  is  no  feasible  way 
for  risk  assessors  to  begin  the  process 
with  historical  or  other  hard  data 


relevant  to  the  scenario  or  system  being 
assessed.  In  the  case  of  Hass  avocados 
from  Mexico,  in  the  absence  of  hard 
data,  estimates  of  the  probability  that 
certain  events  could  occur  were  made 
by  expert  scientists  to  evaluate  the  risk 
mitigating  measures  used  in  the  import 
program.  Using  this  method  enabled 
APHIS  to  account  explicitly  for  the 
uncertainty  associated  with  the  various 
parameters  of  the  Mexican  Hass  avocado 
risk  model. 

Comment:  When  APHIS  used  Monte 
Carlo  simulations  to  develop  risk 
estimates  for  the  Mexican  Hass  avocado 
import  program,  it  based  the 
simulations  on  two  models;  one  model 
in  which  Mexican  avocados  are 
imported  under  no  special  restrictions, 
and  the  second  model  employing  use  of 
the  systems  approach.  APHIS  should 
have  modeled  the  previously  existing 
system.,  i.e.,  the  quarantine  that  was  in 
place  for  more  than  80  years. 

Response:  APHIS  acluiowledges  that 
we  could  have  used  Monte  Carlo 
simulations  to  develop  a  risk  assessment 
that  considered  the  pre-1997  status  quo 
in  which  the  importation  of  Hass 
avocados  from  Mexico  was  prohibited. 
However,  such  simulations  would  have 
simply  been  a  paper  exercise,  given  that 
the  pre-1997  quarantine  is  no  longer  in 
place;  given  that  the  purpose  of  the  risk 
assessment  was  to  consider  the  risks 
associated  with  the  1997  proposed  rule, 
such  an  exercise  was  not  warranted. 

Comment:  The  proposed  rule  stated 
that  an  eradication  program  would  be 
initiated  if  an  introduced  avocado  pest 
became  established.  It  should  have  said 
that  an  eradication  program  would  be 
initiated  if  a  pest  is  detected. 

Response:  We  did  not  make  such  a 
statement  in  the  proposed  rule; 
however,  the  environmental  assessment 
for  the  proposed  rule  did  have  a 
typographical  error  that  may  have  led 
the  commenter  to  make  this  statement. 
In  the  environmental  assessment. 
APHIS  states  that  "in  the  highly 
unlikely  event  that  an  avocado  pest 
should  be  introduced  into  the  United 
States  established,  appropriate 
eradication  actions  would  likely  be 
initiated."  The  word  "established" 
should  not  have  been  included  in  that 
sentence  and  has  been  removed  in  the 
final  draft.  Regardless,  a  single  detection 
of  a  pest  would  not  warrant  eradication, 
whereas  introduction  and  establishment 
of  a  pest  certainly  would. 

Peer  Review/Cooperation 

Comment:  A  third  party  should 
evaluate  the  surveillance  techniques 
associated  with  the  Mexican  Hass 
avocado  import  program,  including  fiuit 
cutting  and  trapping. 


Response:  APHIS  has  conducted  two 
reviews  of  the  Mexican  Hass  avocado 
import  program  in  the  4  years  since  its 
inception.  Representatives  of  domestic 
avocado  growers  (i.e.,  the  California 
Avocado  Commission)  participated  in 
both  reviews,  and  the  State  of  California 
participated  in  the  second  review.  In 
fact,  the  representatives  of  domestic 
avocado  growers  helped  to  draft  the 
workplan  for  the  operation  of  the 
program,  and  has  had  many 
opportimities  to  participate  in  the 
development  and  review  of  the  program. 
APHIS  believes  it  has  been  very 
transparent  with  the  public  throughout 
the  existence  of  the  program,  and  has 
shared  information  whenever  requested. 
APHIS  sees  no  need  for  another  third 
party  to  review  the  documents  on  which 
the  program  is  based,  especially  given 
the  success  of  the  program  thus  far. 

Comment:  APHIS  should  allow 
external  peer  review  of  the  pest  risk 
assessment  for  the  Mexican  Hass 
avocado  import  program.  Peer  review 
should  not  be  conducted  by  another 
USD  A  agency. 

Response:  APHIS  believes  that  the 
pest  risk  assessment  for  the  Mexican 
Hass  avocado  program  has  been 
subjected  to  significant  peer  review 
already.  Each  risk  assessment  document 
on  which  the  program  is  based  has  been 
made  available  for  public  comment  for 
at  least  60  days,  some  of  those 
documents  more  than  once.  APHIS  has 
received  and  considered  numerous 
written  comments  on  the  risk 
documents  as  well  as  oral  comments 
made  at  public  hearings  and  has  made 
changes  to  documents  when 
appropriate.  APHIS  sees  no  need  for  any 
additional  peer  review  of  its  risk 
assessment  documents,  as  ample 
opportunity  has  already  been  provided 
for  the  public  to  submit  its  opinions. 

fljsJl:  to  Host  Material-Producing  States 

Comment:  The  current  Mexican  Hass 
avocado  import  program  places  Florida 
and  other  southern  States  at  risk  for  new 
pest  introductions. 

Response:  The  systems  approach 
regulations  are  designed  to  mitigate  the 
risk  that  pests  could  be  introduced  into 
the  United  States  via  imported  Mexican 
Hass  avocados.  Distribution  of  avocados 
is  not  allowed  in  Florida  and  several 
other  southern  States.  As  stated 
elsewhere  in  this  document,  the 
importation  of  commodities  from 
foreign  countries  is  not  without  some 
risk,  but  APHIS  believes  that  the 
regulations  render  the  risk  of  new  pest 
introductions  negligible. 

Comment:  Data  for  San  Diego  County, 
CA,  show  that  over  half  of  the  66  single 
fruit  fly  finds  in  San  Diego  County  from 
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1991  to  2000  occiuxed  during  the 
proposed  winter  shipping  period  of 
November  to  April.  There  is  a  high  risk 
that  fruit  flies  could  become  established 
if  introduced  into  California  during 
those  months. 

Response:  The  Sequeira,  et  al.  study 
confirms  that  most  of  the  State  of 
California  is  at  risk  for  establishment  of 
Mexican  fruit  flies.  However,  the  intent 
of  the  regulations  is  to  ensure  that  (1) 
Hass  avocados  are  not  shipped  to 
California,  and.  (2)  even  in  the  event 
that  they  are  shipped  to  California,  that 
the  imported  avocados  do  not  contain 
pests. 

Comment:  An  increase  in  the  volume 
of  imported  fruit  will  result  in  a 
proportional  increase  in  the  risk  of  a 
pest  introduction. 

Response:  Indeed,  increased  volume 
of  imports  can  increase  the  risk  that  a 
pest  could  be  introduced  into  the 
United  States.  The  risk  assessment 
documents  on  which  this  final  rule  is 
based  indicate  that  even  if  imports 
increase  as  a  result  of  this  rule,  the  risk 
of  pest  introduction  associated  with  the 
increased  volume  of  imports  is  still 
negligible.  As  explained  in  the 
Information  Memo  for  the  Record,  the 
1995  Supplemental  Pest  Risk 
Assessment  (as  well  as  the  1996 
Addendum)  estimated  that  between  one 
and  two  miUion  boxes  of  fruit  would  be 
imported  under  the  systems  approach 
program.  The  actual  number  of  boxes 
imported  fell  short  of  the  minimum  in 
all  but  one  of  the  four  years  that  the 
program  has  been  in  place.  During  the 
first  four  years  of  its  existence,  the 
program  averaged  only  834,675  boxes 
per  year.  Because  of  this,  we  believe  that 
the  1995  and  1996  assessments  actually 
overestimated  the  risk.  It  also  means 
that  even  if  the  addition  of  12  States  to 
the  program  doubled  the  number  of 
imported  Hass  avocados,  the  actual 
number  of  imported  boxes  would  still 
fall  within  the  range  of  estimates  used 
in  the  1995  and  1996  assessments,  and 
their  results  would  remain  valid. 

Treatment  of  Commodities 

Comment:  Mexico  uses  chemicals  and 
pesticides  that  have  been  outlawed  in 
the  United  States  since  the  early  1970's, 
DDT  being  one  of  them.  The  growers  in 
the  United  States  are  not  allowed  to  use 
the  chemicals  that  Mexican  growers  can 
use. 

Response:  The  U.S.  Food  and  Drug 
Administration  (FDA)  samples  and  tests 
imported  fruits  and  vegetables  for 
pesticide  residues.  The  U.S. 
Government  does  not  have  any  control 
over  what  pesticides  are  approved  for 
use  in  foreign  coimtries.  The 
Environmental  Protection  Agency  has 


regulations  that  address  the  exportation 
from  the  United  States  of  pesticides  that 
are  not  registered  for  use  in  this  country 
and  works  with  foreign  environmental 
protection  agencies  and  agricultural 
producers  to  promote  safer  pesticide  use 
and  food  production  practices.  There  is 
a  variety  of  pesticides  and  other  pest 
control  measures  available  for  use  in  the 
United  States  in  the  highly  unlikely 
event  that  a  plant  pest  is  introduced  into 
this  country  vja  Hass  avocados  imported 
from  Mexico  in  accordance  with  the 
regulations. 

Comment:  There  is  no  post-harvest 
treatment  available  for  Anastrepha  spp. 
fruit  flies  in  avocados.  When  fruit  flies 
were  found  in  Fallbrook,  CA.  in  1999. 
many  avocado  growers  lost  a  great  deal 
of  fruit  because  they  could  not  send 
fruit  out  of  the  quarantined  area  during 
the  9-month  quarantine  period. 
Commodity  post-harvest  treatments 
were  available  to  growers  of  other  fiuits 
and  vegetables.  Has  APHIS  evaluated 
post-harvest  treatment  protocols, 
including  irradiation,  for  fruit  fly  hosts 
in  the  seven  at-risk  States?  These 
treatment  options  should  have  been 
reviewed  emd  validated  in  the 
environmental  assessment  as  required 
by  NEPA.  When  will  they  become 
available  to  growers? 

Response:  As  stated  earlier  in  this 
dociunent,  APHIS  is  evaluating 
protocols  that  would  facilitate  the 
interstate  movement  of  Hass  avocados 
from  fruit  fly  quarantined  areas  in  the 
United  States.  Ciurently.  there  is  no 
available  post-harvest  treatment  for  Hass 
avocados.  Research  on  various  varieties 
of  avocados  has  shown  that  treatment, 
including  irradiation,  has  adverse 
effects  on  fruit  quality.  It  is  likely,  given 
the  quality-related  issues  involving 
post-harvest  treatments,  that  regulatory 
approaches,  perhaps  modeled  after  the 
Mexican  Hass  avocado  systems 
approach,  could  prove  to  be  more 
practical  for  growers. 

The  environmental  assessment 
referred  to  above  was  prepared 
specifically  to  address  the  potential 
environmental  impacts  that  could  be 
associated  with  implementation  of  the 
proposed  rule.  APHIS  does  not  agree 
that  treatment  options  and  a  validation 
of  prescribed  treatment  protocols  related 
to  a  potential  eradication  program 
should  be  discussed  in  the 
environmental  assessment  for  the 
Mexican  Hass  avocado  import  program. 

Comments  Related  to  the  Study  by 
Sequeira  et  al. 

Comment:  Sequeira.  et  al.  report  that 
Mexican  fruit  flies  do  not  attack  young 
frmt,  but  no  source  is  cited  for  this 
unsubstantiated  conclusion.  Although 


Sequeira  notes  that  his  approach  is 
"conservative"  with  respect  to 
phenological  windows,  insufficient 
scientific  evidence  is  presented  to 
conclusively  establish  that  young  fruit  is 
not  subject  to  attack  by  Anastrepha  spp. 
fruit  flies. 

Response:  Evidence  for  Sequeira,  et 
al.'s  observation  that  fruit  flies  do  not 
prefer  young  fruit  can  be  found  in: 
Leyva-Vazquez,  Browning,  and  Gilstrap. 
1991  "Development  of  Anasfrep/io 
ludens  (Diptera:  Tephritidae)  in  Several 
Host  Fruit."  Environmental  Entomology 
20(4):  1160-1165. 

Conmient:  Mexican  Hass  avocados 
should  not  be  imported  during  the 
months  of  March  and  April  because  the 
temperatiire  and  climatic  conditions 
could  foster  a  mating  population  of  fruit 
flies. 

Response:  The  findings  of  the 
Sequeira,  et  al.  study  indicate  that  many 
U.S.  States  are  at  risk  for  the 
establishment  of  Anastrepha  ludens. 
These  States  include  California  and 
Florida,  among  others.  All  States 
proposed  for  expansion  of  the  Mexican 
Hass  avocado  import  program  were 
found  by  Sequeira,  et  al.  to  be  at  low 
risk  for  establishment  of  Anastrepha 
ludens  because  they  do  not  have  the 
combination  of  hosts  and  climatic 
conditions  needed  to  support  an 
established  population  of  fruit  flies. 
Nonetheless,  because  fruit  imported  on 
April  30  could  stay  in  the  marketplace 
until  late  May  (when  host  material 
could  be  beginning  to  become  available 
in  some  approved  States),  APHIS  is 
revising  the  approved  shipping  season 
for  Hass  avocados  imported  from 
Mexico,  as  stated  earlier  in  this 
document.  APHIS  believes  that  revising 
the  shipping  season,  which  will  run 
from  October  15  through  April  15,  will 
reduce  the  risk  that  fruit  flies,  if  present 
in  imported  Mexican  Hass  avocados, 
could  be  introduced  into  areas  with 
conditions  suitable  for  even  a  short 
period  of  survival. 

Comment:  The  mean  maximum 
temperatures  in  Missouri  and  other 
States  along  the  southern  boundary  of 
the  proposed  Hass  avocado  distribution 
area  will  promote  fruit  fly  development 
in  March.  The  65  °F  temperatures  there 
are  optimal  for  pest  development,  and 
host  crops  like  apricots  are  well  along 
in  terms  of  development  by  April.  These 
are  facts  confirmed  with  tree  fruit 
specialists  in  every  State  along  the 
southern  boundary  of  the  proposed 
shipping  area. 

Response:  An  area's  mean  maximum 
temperature  is  only  a  partial  indicator  of 
the  likelihood  that  fruit  flies  can  become 
established  there.  In  identif\'ing  areas  in 
the  United  States  that  are  susceptible  for 
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the  estabUshment  of  Anastrepha  ludens, 
the  Sequeira,  et  al.  study  found  that  a 
given  area  must  have  adequate 
temperatures  (including  mean 
maximum  and  mean  minimum 
temperatures),  adequate  hosts  (in  a 
susceptible  stage),  and  other 
environmental  needs  (including 
adequate  moisture  and  low  prevalence 
of  predators  and  parasites)  for  fruit  flies 
to  become  established  there.^ 
Furthermore,  research  shows  that 
optimal  temperature  for  fruit  fly 
development  is  not  65  °F  but 
approximately  77  to  86  °F.^ 

APHIS  does  believe  that  States 
proposed  for  expansion  of  the  Mexican 
Hass  avocado  import  program  do  not 
have  the  combination  of  diese  elements 
needed  to  support  the  siirvival  of  friiit 
flies  in  March  and  April,  as  stated 
earlier  in  this  document.  We  have 
revised  the  shipping  season,  as 
described  earlier  in  this  document,  to 
reduce  the  possibility  that  imported 
avocados  could  remain  in  the 
marketplace  untU  mid  to  late  May, 
when  suitable  fruit  fly  host  material  is 
beginning  to  become  available. 

Comment:  Fruit  that  enters  the  United 
States  on  April  30th  would  stay  in  the 
marketplace  pipeline  until  late  May, 
when  many  of  the  commercial  crops 
with  early  bloom  dates  would  be 
bearing  fruit  that  is  unquestionably 
susceptible  to  attack  by  fruit  flies. 
Climatic  conditions  at  that  time  of  year 
would  also  be  more  than  sufficient  to 
support  fruit  fly  growth  and 
development.  Only  two  of  the  proposed 
States  (Maine  and  North  Dakota)  have 
mean  temperatures  below  60  °F  in  May. 
Most  of  the  other  States  have  mean 
temperatures  that  range  from  60  to  70  °F 
or  above,  and  according  to  scientific 


'  According  to  the  following  sources: 

Aluja.  M.,  J.  Guillen.  P.  Liedo,  M.  Cabrera.  E. 
Rios.  1990.  "Fruit  infesting  tephritids  and   - 
associated  parasitoids  in  Chiapas,  Mexico." 
Entomophaga.  35(1):  39-48. 

Celedonio-Hurtado,  H.,  Aluja,  M.,  Liedo.  P.  1995. 
"Adult  population  fluctuations  of  Anastrepha 
species  (Diptera:  Tephritidae)  in  tropical  orchard 
habitats  of  Chiapas.  Mexico."  Environmental 
Entomol.  24(4):  861-869. 

Levya- Vazquez.  J.L.  1999.  "Control  biologico  de 
moscas  de  la  fruta:  uso  de  parasitoides."  Vedalia. 
6:15-21. 

Thomas.  D.B.  1995.  "Predation  on  the  soil 
inhabiting  stages  of  the  Mexican  fruit  fly." 
Southwestern  Entomol.  20(1):  61-71. 

^  According  to  the  following  sources: 

Leyva-Vazquez  et  al.  (1991). 

Leyva-Vazquez,  J.  1988.  "Temperatura  umbral  y 
unidades  de  calor  requeridos  por  los  estados 
inmaduros  de  Anastrepha  ludens  (Loew)  (EKptera: 
Tephritidae)."  Folia  Entomolopca  Mexicana.  No. 
74:  189-196. 

Thomas.  D.B  1997.  "Degree  day  accumulations 
and  seasonal  duration  of  the  preimaginal  stages  of 
the  Mexican  fruit  fly."  Florida  Entomol.  80(1):  71- 
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literature,  the  optimal  temperature  for 
survival  of  adult  Mexican  frwt  flies  is 
59  °F. 

Response:  As  stated  in  response  to  the 
previous  comment,  in  this  final  rule,  we 
have  revised  the  shipping  season  to 
reduce  the  possibility  that  imported 
avocados  could  remain  in  the 
marketplace  until  mid  to  late  May, 
when  suitable  fruit  fly  host  material  is 
begiiming  to  become  available. 
Furthermore,  research  shows  that 
optimal  temperatiue  for  bmi  fly 
development  is  not  59  °F  but 
approximately  77  to  86  °F. 

Comment:  Mean  maximum 
temperatures  during  April  are  more  than 
sufficient  to  support  friiit  fly 
development.  In  May,  when  a  piece  of 
infested  fruit  might  still  be  in  the 
market,  mean  temperatures  are  favorable 
across  many  of  the  approved  and 
proposed  States.  According  to  historical 
records.  States  with  mean  temperatures 
of  between  60  to  70°  F  in  May  include: 
Utah.Kansas,  Nebraska,  Missouri,  Iowa, 
Kentucky,  Indiana,  Virginia,  West 
Virginia,  Maryland,Delaware,  New 
Jersey,  Minnesota,  South  Dakota, 
Wisconsin,  Illinois,  Michigan, 
Ohio,Pennsylvania,  New  York, 
Massachusetts,  Connecticut,  Rhode 
Island,  and  Idaho.  Over  the  same  period. 
States  with  mean  temperatures  above 
70°  F  diuing  May  include  Kentucky, 
Illinois,Virginia,  West  Virginia,  and 
Missouri.  There  are  several  States  where 
host  material  is  available  and  ambient 
air  temperatures  are  optimal  for  survival 
and  reproduction  of  adiUt  fruit  flies 
introduced  via  an  infested  container  or 
piece  of  fruit  that  arrives  during  the  first 
3  weeks  in  May.  Specifically, 
commercial  production  of  cherries 
would  be  well  underway  in  Colorado, 
Idaho,Kansas,  Utah,  and  Virginia.  In 
addition,  commercial  peach  production 
would  have  progressed  substantially  in 
Colorado,  Kansas,  Missouri,  and 
Virginia  by  this  time  of  year.  Other 
crops  that  would  be  vulnerable  in  May 
include  plums  and  prunes  in  Idaho, 
apricots  and  native  Prunus  spp.  in 
Kansas,  and  apricots  and  native  cherries 
in  Missouri.  Mean  temperatures  in  all  of 
the  States  listed  would  be  optimal  for 
adult  fruit  flies. 

Response:  The  Sequeira,  et  al.  study 
acknowledges  that  temperatures  during 
late  spring  and  siunmer  in  some  of  the 
States  cited  above  are  adequate  for 
Mexican  fruit  fly  development,  but  not 
establishment.  APHIS  believes  it  would 
be  exceedingly  unlikely  that  fruit  flies 
would  be  introduced  into  approved 
States  in  commercial  shipments  of 
Mexican  Hass  avocados  in  such 
niunbers  that  their  populations  would 
reach  outbreak  levels  in  a  matter  of  a 


few  months.  Extended  cold  periods 
during  the  winter  would  destroy 
surviving  stages  and  make 
establishment  very  unlikely.  Note:  The 
60  to  70°F  temperatures  cited  by  the 
commenter  are  not  consistent  with  the 
reported  optimal  developmental 
temperatures  for  Mexican  fruit  flies, 
which  are  77  to  86  °F. 

To  further  reduce  the  possibility  that 
fruit  flies  could  survive  if  introduced 
into  approved  States  bom  mid-  to  late 
May,  we  have  revised  the  approved 
avocado  shipping  season,  as  described 
earlier  in  this  document. 

Comment:  Colorado  and  Utah  border 
high-risk  States  where  commercial 
oranges,  grapefruit,  peaches,  apricots, 
pliuns,  and  other  hosts  are  grown.  These 
States  are  at  risk  for  establishment  of 
fruit  flies.  Will  APHIS  adopt  a  buffer 
zone  approach  for  fruit  fUes  and  not  just 
avocado-specific  pests? 

Response:  APmS  stated  in  the 
proposed  rule  for  this  action  that  "we 
have  not  proposed  to  allow  Mexican 
Hass  avocados  to  be  distributed  in  any 
State  that  borders  California,  Florida, 
and  Texas,  the  only  U.S.  States  that 
produce  avocados."  We  did  not  intend 
for  this  to  mean  that  we  were  adopting 
a  "buffer  zone"  approach  for  avocados. 
In  fact,  we  proposed  to  expand  the 
Mexican  Hass  avocado  import  program 
to  include  Colorado,  Idaho,  Iowa, 
Kansas,  Miimesota,Missouri,  Montana, 
Nebraska,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming  because  the 
Sequeira,  et  al.  study  foimd  that  each  of 
these  States  has  climatological 
conditions  that  put  them  at  low  risk  for 
fruit  fly  establishment. 

Comment:  Given  the  maximum 
duration  for  the  development  of  each 
life  stage  of  fruit  flies,  as  dociunented  in 
the  scientific  literature,  it  appears 
reasonable  to  assiune  that  under  certain 
circumstances,  the  total  preimaginal 
development  time  for  the  Mexican  fruit 
fly  could  easily  exceed  100  days. 
Climatic  conditions  and  host 
availability  in  destination  States  are  not 
only  important  at  the  time  a  shipment 
arrives,  therefore,  but  also  up  to  100 
days  later.  Fruit  fly  eggs  or  larvae  in  a 
piece  of  infested  fruit  that  arrives  in  one 
of  the  proposed  States  in  April  would  be 
capable  of  survival  and,  upon 
completion  of  their  development  into 
adults,  they  would  emerge  to  find 
optimal  climatic  conditions  and  an 
ample  food  supply. 

Response:  APHIS  agrees  that, 
hypothetically,  the  total  preimaginal 
development  time  for  the  Mexican  fruit 
fly  could  easily  exceed  100  days  based 
on  maximum  durations  of  each  life 
stage.  However,  we  believe  it  is  highly 
unlikely  that  development  could 
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actually  occur  across  such  a  time  span 
based  on  the  simple  fact  that  there  are 
few  hosts  that  would  provide  suitable 
host  material  for  fruit  fly  life  stages  for 
100  consecutive  days. 

Preimaginal  developmental  periods  of 
more  than  3  months  are  unlikely  to 
occur  in  the  case  of  imported  avocados 
because  fin  its  are  perishable  and  not 
held  in  storage  or  in  the  commercial 
pathway  for  extended  periods.  APHIS 
believes  that  fruit  are  typically  present 
in  the  commercial  pathway  for  no  more 
than  30  days.  However,  even  if  the  flies 
were  to  emerge  after  a  prolonged 
preimaginal  period,  when  they  emerge 
they  would  likely  find  prolonged 
periods  where  suitable  hosts  are  absent, 
along  writh  prolonged  freezing 
conditions  during  the  winter-time.  We 
believe  these  facts  make  establishment 
of  this  tropical/sub  tropical  pest  very 
unlikely. 

Comment:  Experiences  in  San  Jose, 
CA,  in  1980-81  proved  the  conclusions 
from  the  Flitters  and  Messenger  Modfly 
temperatine  and  humidity  study  cited 
by  ^queira,  et  al.  to  be  absolutely  and 
totally  incorrect.  The  conclusion  by 
Flitters  and  Messenger  that  Mexflies 
coiild  not  establish  and  maintain 
populations  in  areas  such  as  Sebastopol, 
CA,  is  highly  suspect.  The  importance 
of  avoiding  a  "Medfly  experience"  with 
Anastrepha  frxut  flies,  based  on  faulty 
assumptions  and  data,  strongly  suggests 
that  new  temperature  and  humidity 
studies,  using  improved,  modem 
technology  for  laboratory  work  and 
climatic  data,  be  conducted  by  ARS 
scientists  before  any  expansion  of  the 
avocado  import  program  is  permitted. 

Response:  The  research  referred  to 
above  by  the  commenter  refers  to  a 
different  study  by  Flitters  and 
Messenger  involving  Medflies  that  was 
not  uSed  as  a  reference  by  Sequeira,  et 
al.  It  is  noted  in  the  comment  that  in  the 
Medfly  study,  the  areas  of  San  Jose,  CA, 
were  considered  low  risk  for  Medfly 
establishment.  In  contrast  to  that  study, 
the  Sequeira,  et  al.  study  identifies  most 
of  northern  CaUfomia  as  a  high  risk  area 
for  the  establishment  of  Anastrepha 
ludens. 

APHIS  does  not  believe  that  the 
Sequeira  et  al.  study  is  an  extrapolation 
of  FUtters  and  Messenger.*  Unlike 
Flitters  and  Messenger,  Sequeira,  et  al. 
analyzed  the  likelihood  of  establishment 
based  on  the  pest's  requirements  for 
survival.  These  requirements  included: 
(l)Availability  of  hosts,  (2)  host 
presence  in  a  susceptible  condition  (i.e.. 


♦Flitters.  N.E.  ad  PS.  Messenger.  1965.  "Effect of 
temperature  and  humidity  on  development  and 
potential  distribution  of  the  Mexican  fruit  fly  in  the 
United  States."  Tech.  Bull.  No.  1330.  USDA-ARS. 
35pp. 


with  susceptible  fruit),  (3)  presence  of 
temperatures  that  are  above  the 
minimiun  below  which  development 
does  not  occur,  (4)  absence  of  extended 
periods  of  freezing  conditions  (based  on 
long-term  climatological  averages  from 
National  Oceanic  and  Atmospheric 
Administration  data),  and  (5)  other 
environmental  needs  (including 
adequate  moisture  and  low  prevalence 
of  predators  and  parasites)  for  fruit  flies 
to  become  established  there.  APHIS  is 
confident  that  the  findings  of  the  study, 
which  have  been  reviewed  by  oin 
NAPPO  coiuiterparts  in  Canada  and 
Mexico,  are  scientifically  sound,  and 
believes  they  provide  adequate 
assurance  that  fruit  flies  could  not 
become  established  in  the  States 
proposed  for  expansion. 

Qymment:  USDA  must  recalculate  the 
probability  of  detecting  or  failing  to 
detect  an  infestation  of  Anastrepha  spp. 
frnit  flies  along  the  Mexican  avocado 
pathway,  taking  into  consideration 
problems  inherent  in  the  fruit  cutting 
and  trapping  data  used  as  a  basis  for  the 
proposed  rule.  This  should  also  be  done 
for  the  Sampling  Analysis  section  of  the 
Sequeira,  et  al.  report,  as  well  as  for  the 
Department's  Supplemental  Pest  Risk 
Assessment.  New  Monte  (Darlo 
simulations  should  be  run,  and  the 
resulting  estimates  of  the  frw}uency  of  a 
pest  outbreak  should  be  subjected  to 
external  peer  review.  USDA  should  also 
rerun  the  simulations  and  recalculate 
the  possibility  of  an  outbreak  of  stem 
weevils  based  upon  deficiencies 
associated  with  frxiit  cutting  conducted 
to  detect  these  pests,  and  the 
documented  evidence  that  confirms  that 
stem  weevils  can  be  transported  in  fi^sh 
Hass  avocados. 

Response:  As  stated  earlier  in  this 
document,  APHIS  is  confident  that  fruit 
cutting  and  fruit  fly  trapping  associated 
with  the  Mexican  Hass  avocado  import 
program  are  being  conducted  properly, 
and  are  adequate  to  detect  pests  as 
intended.  Furthermore,  APHIS  has  not 
proposed  to  expand  the  program  based 
solely  on  the  results  of  frmt  cutting  and 
trapping  results.  Our  decision  to 
propose  to  expand  the  program  was 
based  on  a  number  of  factors,  including 
the  results  of  the  Sequeira,  et  al.  study 
of  areas  in  the  United  States  that  are 
susceptible  to  establishment  of 
Anastrepha  ludens. 

Comment:  Consideration  of  fruit 
maturity  is  lacking  from  all  the  current 
risk  assessment  work  pertaining  to  fruit 
flies  and  avocados.  Fruit  matmity  is 
different  than  fruit  ripeness.  According 
to  research  by  ARS  and  University  of 
Hawaii  researchers,  papaya  maturity  is 
critical  in  determining  the  host 
susceptibility  to  fruit  fly  infestation. 


Response:  In  laboratory  tests,  avocado 
fiuit  of  various  stages  of  maturity  and 
ripeness  were  subjected  to  forced 
exposure  to  fruit  flies.  In  these  tests, 
fruit  flies  were  only  able  to  lay  viable 
eggs  that  developed  and  produced 
larvae  in  fruit  that  were  removed  &t>m 
trees  and  held  for  several  days.  A  large 
voliune  of  research  has  been  conducted 
on  the  susceptibility  of  avocados  to 
infestation  by  fruit  flies,  but  little 
evidence  that  is  conclusive  in  regard  to 
avocados'  host  status. 

None  of  this  research  suggests 
avocado  maturity  is  more  worthy  of 
consideration  than  avocado  ripeness  in 
determining  susceptibility  to  infestation 
with  fruit  flies . 

Comment:  Why  is  the  "optima" 
temperature  for  fruit  fly  activity  used  as 
the  benchmark  in  establishing  the 
threshold  for  establishment  of  fruit 
flies?  Given  the  consequences  of  an 
infestation,  it  would  be  justified  to  use 
the  more  conservative  benchmark  that 
incorporates  minimum  temperatures. 
Response:  The  Sequeira.  et  al.  study 
did  not  use  temperature  optima.  Rather, 
it  used  a  model  that  accounts  for  (1) 
slower  rates  of  fruit  fly  development  at 
cool  temperatures  down  to  the  reported 
absolute  minimum  temperatiu*  (49  °F) 
at  which  development  occurs,  and  (2) 
faster  rates  of  development  as  the 
temperature  increases.  Temperatures 
below  freezing  are  considered  lethal  for 
all  stages.  However,  the  Sequeira,  et  al. 
study  used  a  conservative  approach 
whereby  only  areas  with  prolonged 
temperatures  below  freezing  were 
considered  potentially  lethal.  Also,  even 
though  young  fruit  is  not  considered 
susceptible  to  damage,  Sequeira,  et  al. 
used  a  conservative  approach  and 
considered  the  entire  phenol  ogical 
period  frY>m  bloom  to  last  possible 
harvest  as  potentially  susceptible. 
APHIS  believes  these  approaches 
employ  an  even  more  conservative 
approach  than  that  suggested  by  the 
commenter. 

Comment:  Given  the  obvious  flaws 
inherent  in  Sequeira's  extrapolation  of 
conclusions  bom  Flitters  and  Messenger 
(1965),  USDA  should  conduct  new 
laboratory  research  on  the  effects  of 
temperature  and  humidity  on  fruit  fly 
development  and  survival.  Studies 
should  take  advantage  of  major  changes 
and  improvements  in  quality  control 
and  rearing  technology  to  ensure  the 
vigor  and  competitiveness  of  laboratory' 
flies.  Data  generated  can  be  used  to 
calibrate  developmental  parameters  for 
the  Department's  degree-day  model, 
which  can  then  be  used  to  properly 
characterize  all  areas  of  the  United 
States  into  risk  regions. 
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Response:  The  Sequeira.  et  al.  study 
did  not  extrapolate  from  Flitters  and 
Messenger,  although  the  findings  of 
Sequeira,  et  al.  agree  with  the  resuhs 
reported  by  Flitters  and  Messenger. 
More  recent  developmental  studies 
(including  Leyva- Vazquez  et  al.  (1991), 
Leyva-Vazquez  (1988),  and  Thomas 
(1997),  each  referenced  earlier  in  this 
document)  are  consistent  with  the 
reports  of  Flitters  and  Messenger 
regarding  conditions  under  which 
Anastrepha  ludens  develops.  Sequeira, 
et  al.  used  life  table  analyses  referred  to 
earlier  in  this  dociunent  as  the  basis  for 
the  developmental  model.  As  stated 
above,  the  developmental  model  was^ 
one  element  in  a  study  that  also 
evaluated  host  distribution,  availability, 
susceptibility,  winter-time  freezing 
conditions,  as  well  as  the  avocado 
pathway. 

Comment:  APHIS  must  focus  on  the 
"introduction"  oi  Anastrepha  spp.  fruit 
flies,  rather  than  "establishment"  when 
characterizing  risk.  Fruit  flies  do  not 
need  to  become  established  to  become  a 
quarantine  risk,  and  a  successfully 
introduced  population  can  easily  be 
transported  to  susceptible  areas  of 
commercial  agricultural  production. 

Response:  As  stated  earlier  in  this 
document,  APHIS  believes  it  would  be 
exceedingly  unlikely  that  fruit  flies 
would  be  introduced  into  approved 
States  in  commercial  shipments  of 
Mexican  Hass  avocados  in  such 
numbers  that  their  populations  would 
reach  outbreak  levels  in  a  matter  of  a 
few  months.  Nonetheless,  in  response  to 
a  previous  comment,  we  are  revising  the 
approved  shipping  season  for  imported 
Hass  avocados  to  run  bom  October  15 
through  April  15.  We  believe  this 
change  will  further  reduce  the  risk  that 
fruit  flies  could  survive  in  approved 
distribution  areas  in  the  higlily  unlikely 
event  that  they  are  present  in  imported 
Hass  avocados. 

Comment:  The  Sequeira  study  should 
be  subject  to  rigorous  external  j)eer 
review.  APHIS  has  stated  that  the 
Sequeira  study  "has  undergone  a 
sufficient  internal  review  process  to  use 
as  an  aid  in  making  a  sound  regulatory 
decision."  Again,  APHIS  relied  almost 
exclusively  on  its  own  APHIS-PPQ  staff 
to  critique  a  document  potentially 
affecting  thousands  of  stakeholders.  The 
Cahfomia  Department  of  Food  and     ^ 
Agriculture,  citrus  industry  leaders  in 
potentially  affected  States,  researchers 
and  entomologists  in  California  and 
Florida,  and  many  other  experts  were 
never  sought  out,  nor  were  they  aware 
of  the  existence  of  the  study  until  a  final 
version  of  it  appeared  on  the  internet. 

Response:  The  development  of  the 
Sequeira.  et  al.  study  included 


consultation  with  scientists  outside  of 
APHIS  and  with  scientists  associated 
with  Mexican  and  American 
imiversities.  Nonetheless,  APHIS 
believes  that  the  rulemaking  process  has 
subjected  the  Sequeira,  et  al.  study  to  a 
very  wide  peer  review.  The  process  of 
soliciting  and  responding  to  public 
comments  is  not  limited  to  internal 
USDA  input,  but  seeks  the  widest 
possible  range  of  comments  and 
questions  bom  all  interested  persons. 
Public  comments  are  sought  to  help 
APHIS  improve  and  enhance  its 
decisionmaking  and  the  resources  on 
which  decisions  are  based.  If 
commenters  submit  information  that 
suggests  changes  to  APHIS  documents 
are  necessary  .APHIS  evaluates  the 
information  and  may  or  may  not  make 
changes  in  response.  In  the  past,  many 
APHIS  rules  and  the  supporting 
documents  for  them  have  been  reviewed 
and  enhanced  based  on  public 
comments. 

Comment:  Where  is  the  USDA 
analysis  of  the  complete  temperature 
model  for  fiiiit  fly  activity  as  it  relates 
to  the  proposed  rule  change  in  the  12 
additional  States  and  as  it  relates  to  the 
7  at-risk  States? 

Response:  The  anadysis  of  climatology 
contained  in  the  Sequeira,  et  al.  study 
was  not  limited  to  several  States  but 
included  the  entire  continental  United 
States. 

Comment:  Statements  in  the  Sequeira. 
et  al.  report  regarding  host  phenology 
appear  to  be  inconsistent  with 
information  shown  in  Figure  2. 

Response:  Sequeira,  et  al.'s  approach 
to  estimating  the  periods  when 
susceptible  fruit  were  present  (generally 
from  post-bloom  to  last  harvest) 
involved  queries  to  all  PPQ  State  Plant 
Health  Directors  as  well  as  State  Plant 
Regulatory  Officials.  In  some  cases,  the 
information  was  not  consistent,  and 
when  responses  were  not  obtained, 
Sequeira,  et  al.  used  available  literature 
(sources  are  noted  in  the  document). 
Some  inconsistent  reports  were  due  to 
changes  in  regional  trends.  For  example. 
Plant  Regulatory  Officials  in  San  Diego 
tended  to  provide  State  phenologies  that 
were  more  appropriate  to  Southern 
California  than  elsewhere.  However,  in 
the  final  analysis,  Sequeira,  et  al.  were 
conservative  given  the  reported 
variability.  Their  approach  was  to 
maximize  the  phenology  period  to 
reflect  this.  For  example,  Sequeira,  et  al. 
considered  Cahfomia  to  have  fruit 
present  year-round  at  all  locations  and 
that  this  fruit  is  always  susceptible. 
That,  in  effect,  is  a  conservative 
approach  because  clearly  there  are  no 
fiiiit  in  parts  of  California  for  varying 
periods  of  time.  We  have  reviewed  the 


plant  phenological  information  used  in 
the  study  and  are  confident  that  it  is 
accurate. 

Economic  Issues 

Comment:  The  economic  analysis 
only  looks  at  the  Hass  avocado  market, 
and  does  not  take  into  account  the 
effects  on  consumers  and  producers  of 
other  varieties  such  as  Fuerte,Pinkerton, 
etc.  The  entire  U.S.  avocado  market 
would  be  affected  by  the  proposed 
ruling  and  needs  to  be  included  in  any 
analysis. 

Response:  The  analysis  assumes  that 
consumers  do  not  readily  substitute 
between  Hass  avocados  and  other 
varieties  of  avocado.  For  that  reason,  the 
other  varieties  are  not  included  in  the 
analysis.  Significant  differences  in  price 
suggest  a  lack  of  substitutability.  For 
example,  during  the  first  8  months  of 
the  current  season,  the  average  grower 
price  for  Hass  avocados  was$0.73  per 
pound,  compared  to  an  average  price  for 
Fuerte  avocados  of  $0.24  per  pound  and 
a  combined  average  price  of  $0.22  per 
pound  for  "other"  varieties.  If  Hass  and 
non-Hass  avocados  were  close 
substitutes,  then  such  large  price 
differences  would  not  exist.  Including 
all  domestically  produced  avocados  in 
the  analysis  would  increase  the 
baseline,  reducing  the  magnitude  of  the 
estimated  impacts. 

Comment:  The  analysis  is  based  on 
the  6-month  period  from  November 
through  April.  However,  avocados  can 
be  stored  on  trees.  Therefore,  harvesting 
can  be  shifted  between  time  periods. 
The  60  percent  of  the  crop  that  is 
currently  shipped  from  May  through 
October  is  an  increase  in  the  percentage 
that  was  shipped  during  this  same  time 
period  before  Mexico  was  granted 
partial  access  to  the  U.S.  market. 
Therefore,  the  analysis  should  be  dbne 
for  the  entire  year. 

Response:  We  consider  it  appropriate 
to  base  the  analysis  on  domestic 
avocado  shipments  for  the  November- 
April  period.  Cahfomia  producers  may 
respond  to  increased  imports  from 
Mexico  by  postponing  the  harvesting  of 
a  portion  of  their  production  for 
shipment  during  the  peak  May-October 
season.  However,  inclusion  in  the 
analysis  of  possible  seasonal  marketing 
adjustments  would  not  substantially 
change  the  results  of  the  analysis. 
Analyzing  increased  imports  from 
Mexico  in  terms  of  year-round  domestic 
production  would  simply  reduce  the 
size  of  expected  impacts.  The 
percentage  decline  in  price,  gains  to 
consumers/merchandisers  and  losses  to 
producers  would  all  be  smaller. 

Comment:  Both  the  national  and 
regional  models  are  very  short-nin 
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models  that  assume  that  the  supply  of 
avocados  is  fixed  and,  therefore,  it 
ignores  supply  adjustments  to  falling 
prices.  In  the  short  run,  supply  is 
responsive  to  changes  in  prices  through 
decisions  made  during  harvest  and  at 
the  handler  level.  In  the  long  run, 
producers  would  adjust  to  the  changes 
in  market  prices  by  removing  land  in 
production,  causing  market  prices  to 
rise.  The  consequence  of  the  exclusion 
of  a  supply  response  in  the  economic 
model  means  that  both  the  gains  to 
consumers  and  the  losses  to  producers 
are  overestimated.  Costs  to  handlers  as 
*  a  result  of  lower  production  also  cannot 
be  calculated  using  the  USDA  model. 

Response:  As  noted  by  the 
commenter,  relaxing  the  assumption  of 
fixed  supply  would  result  in  lower 
estimates  of  consumer/merchandiser 
gains  and  producer  losses.  However,  the 
net  impact  of  the  rule  would  remain 
positive.  A  fixed  supply  is  assumed  in 
the  analysis  because  avocado  is  a 
perennial  tree  crop.  An  avocado  tree 
started  as  a  nursery  seedling  takes  3  to 
4  years  to  begin  bearing  fruit,  and  a  tree 
grown  from  seed  can  take  5  to  13  years 
before  yielding  its  first  fruit.  In  the  short 
term,  producers  can  delay  harvest  in 
response  to  market  conditions,  although 
this  may  affect  the  tree's  productivity  in 
succeeding  seasons.  In  the  longer  term, 
land  may  be  removed  from  production 
in  response  to  falling  prices,-but  for 
other  reasons  as  well.  Bearing  avocado 
acres  in  California  decreased  by  more 
than  22  percent  between  1987/1988  and 
1999/2000,  and  yet  over  this  same 
period  levels  of  production  and 
producer  prices  showed  no  discemable 
pattern  of  decline.  Handlers  adjust  to 
seasonal  variations  in  supply. 

Comment:  The  analysis  ignores  the 
net  effect  of  the  proposed  ruling  to 
California.  An  analysis  of  Mexico's 
imports  into  the  19  northeastern  States 
since  1997  shows  that  the  net  effect  on 
consumer  and  producer  welfare  within 
California  is  negative,  even  though 
California  consumers  benefit.  In 
addition,  the  decrease  in  producer 
surplus  is  about  10  times  larger  in  the 
short  nm  and  6  times  larger  in  the  long 
run  than  the  increase  in  consumer 
surplus. 

Response:  Diiring  the  1999/2000 
season,  about  40  percent  of  California 
Hass  avocado  shipments  remained 
within  that  State.  As  the  commenter 
points  out.  when  only  California 
consumers/merchandisers  are 
considered,  their  expected  gains  are 
outweighed  by  the  expected  losses  of 
California's  avocado  producers.  This 
consequence  is  predictable,  given  that 
essentially  all  domestically  produced 
Hass  avocados  are  grown  in  California. 


The  Regulatory  Impact  Analysis 
examines  impacts  on  approved  and 
nonapproved  States  as  defined  in  the 
rule.  We  do  not  believe  a  separate 
analysis  of  net  impacts  for  California 
alone  is  appropriate. 

Comment:  The  analysis  assumes  that 
the  proposed  expansion  would  result  in 
an  increase  in  imports  from  Mexico  of 
16.87  million  pounds.  The  assumption 
is  that  Mexico  would  displace  California 
shipments  to  the  additional  approved 
regions.  This  seems  to  be  a  reasonable 
starting  point,  however  it  is  impossible 
to  know  precisely  what  the  increase  in 
prices  will  be.  Therefore,  a  sensitivity 
analysis  based  on  higher  and  lower 
levels  should  also  be  included. 

Response:  Whether  more  or  less  than 
the  16.87  million  pounds  of  additional 
avocados  assumed  in  the  analysis  are 
actually  imported  from  Mexico,  the 
pattern  of  impact  remains  the  same:  A 
decline  in  the  price  of  avocado,  with 
gains  to  consumers/merchandisers 
exceeding  losses  to  domestic  producers. 
Fewer  additional  imports  would  result 
in  less  of  an  effect  on  price,  and  smaller 
losses  and  gains;  a  larger  increase  in 
imports  would  mean  a  larger  price 
effect,  and  larger  losses  and  gains. 
Assuming  the  same  price  elasticities  of 
supply  and  demand,  the  net  impact  is 
positive  in  all  cases.  For  example,  using 
the  national  model,  additional  imports 
of  10  million  pounds  would  result  in  a 
price  decUne  of  7  percent,  with 
consiuner/merchandiser  gains  of  $16.1 
milhon  and  producer  losses  of  $10.6 
million;  additional  imports  of  40 
million  poimds  would  lead  to  a  price 
decline  of  28  percent,  with  consumer/ 
merchandiser  gains  of  $70.0  million  and 
producer  losses  of  $42.5  million. 

Comment:  TTie  elasticity  of  demand 
used  in  the  Regulatory  Impact  Analysis 
is  -0.86  for  Hass  avocados,  a  number 
similar  to  the  one  estimated  by  Carmen 
and  Craft  for  the  entire  Cahfomia 
avocado  market.  Using  techniques 
developed  by  Armington,  the  elasticity 
of  demand  for  only  Hass  avocados  is 
estimated  at  - 1.2.  The  analysis 
correctly  states  that  if  demand  is  more 
elastic,  then  the  costs  to  producers  will 
decrease.  However,  the  gains  to 
consumers  will  also  decrease  and  that  is 
missing  bom  the  analysis. 

Response:  The  magnitude  of 
estimated  impacts  depends  on  the  size 
of  the  elasticities.  If  a  price  elasticity  of 
demand  of  — 1.2  is  assiuned  instead  of 
-  0.86.  and  the  price  elasticity  of  supply 
is  kept  at  zero,  the  national  model 
shows  a  price  decline  of  8.6  percent 
(compared  to  12  percent),  producer 
losses  of  $12.8  milUon  (compared  to 
$17.9  million)  and  consumer/ 
merchandiser  gains  of  $19.8  miUion 


(compared  to  $27.6  million),  for  a  net 
benefit  of  $7.0  million  (compared  to 
$9.7  million).  These  results,  as  well  as 
those  for  the  regional  model  when 
assiuning  a  price  elasticity  of  - 1.2,  are 
shown  in  an  addendum  to  the 
Regulatory  Impact  Analysis.  Both 
merchandiser/consumer  benefits  and 
producer  losses  would  be  smaller, 
assunung  a  price  elasticity  of  demand  of 
- 1.2  rather  than  of  -  0.86,  but  the  net 
impact  remains  positive. 

Comment:  The  analysis  notes  that 
average  total  shipments  of  California 
Hass  avocados  for  the  1999-2000  season 
were  20  percent  greater  than  shipments 
between  the  1986  and  1994  seasons. 
However,  average  shipments  between 
the  1997  and  2000  seasons  were  12 
percent  lower  than  shipments  between 
the  1994  and  1996  seasons,  the  period 
just  prior  to  Mexican  Hass  avocado 
imports. 

Response:  We  do  not  have  data  for 
domestic  shipments  during  the  1994/ 
1995  and  1995/1996  seasons.  Quantities 
of  avocados  shipped  during  the  1999/ 
2000  season  to  the  approved  and 
nonapproved  States  are  the  basis  for  the 
assumed  level  of  additional  avocado 
imports  from  Mexico.  As  indicated  in 
response  to  other  comments,  whether  a 
larger  or  smaller  quantity  of  imports  is 
assumed,  the  direction  of  the  effects  is 
the  same:  Price  falls,  with  consumer/ 
merchandiser  gains  and  domestic 
producer  losses  resulting  in  a  net 
positive  impact.  Shipment  levels 
fluctuate  from  year  to  year,  as  do 
production  levels  and  farm  prices. 
Although  California's  avocado  acreage 
has  been  in  decline  since  the  late  1980s, 
crop  values  (price  times  quantity 
produced)  have  trended  upward.  Crop 
values  over  the  4-year  period  1996/97 
through  1999/2000  were  higher  than  at 
any  previous  time. 

Comment:  The  analysis  discusses  the 
decrease  in  shipments  of  California  Hass 
avocados  and  increase  in  prices  since 
Hass  avocado  imports  have  begiui.  It 
does  not  mention  the  establishment  of 
an  exotic  pest,  avocado  thrips.  that  has 
reduced  marketable  yields  and 
increased  costs  of  production  diu'ing 
this  same  time  period. 

Response:  The  purpose  of  the 
economic  analysis,  as  required  by 
Executive  Order  12866.  is  to  evaluate 
the  impact  of  the  rule  on  U.S.  entities. 
The  analysis  should  include  factors 
affecting  the  rule  or  influenced  by  the 
rule.  Establishment  of  avocado  thrips  in 
California  occurred  independently  of 
avocado  imports  bom  Mexico.  This 
pest's  impact  in  California  is  not 
directly  pertinent  to  the  analysis.  Effects 
of  additional  imports  from  Mexico  are 
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estimated  without  reference  to 
production  costs  or  yields. 

Comment:  The  analysis  lacks  an 
estimate  of  the  expected  costs  to 
consumers  and  producers  should  an 
exotic  pest  become  established  in  the 
United  States  as  a  result  of  Mexican 
Hass  avocado  imports.  An  economic 
analysis  of  the  effects  of  avocado  thrips 
becoming  established  in  California 
shows  a  decrease  in  avocado  consumer 
and  producer  welfare  since  the  1997 
season,  even  though  increased  imports 
from  Mexico  have  benefitted  consumers. 
While  a  risk  analysis  would  be  difficult 
at  this  time  given  that  many  avocado 
pests  are  undescribed  or  their  impact 
imknov^m,  the  potential  costs  need  to  be 
addressed  in  some  manner.  This  is 
especially  important  for  the  regional 
analysis.  The  regional  analysis  assumes 
the  existence  of  a  price  discrepancy 
between  the  approved  and  non- 
approved  regions.  As  the  price 
discrepancy  increases,  the  risk  of  non- 
compliance with  APHIS  regulations 
increases,  increasing  the  risk  of  an 
exotic  pest  becoming  established. 

Response:  The  Regulatory  Impact 
Analysis  estimates  annual  net  benefits 
that  can  be  expected  to  result  from  this 
rule.  The  cost  of  a  possible  pest 
introduction  would  depend  upon  its 
Ukelihood  of  occurrence,  and  upon  the 
reduction  in  yields  and  increase  in 
production  costs  that  would  ensue.  The 
introduction  of  a  pest  or  disease  would 
adversely  affect  the  economic  health  of 
the  avocado  industry.  However,  for  the 
purposes  of  our  analysis,  the  likelihood 
of  such'an  event  must  be  weighed 
against  the  certainty  of  the  trade  effects. 
As  APHIS  has  concluded  that  the 
introduction  of  plant  pests  is  extremely 
unlikely,  we  believe  that  consideration 
of  the  costs  of  pest  introduction  would 
not  substantively  change  the  findings  of 
our  analysis.  APHIS  conducts  economic 
analyses  for  import-related  rulemaking 
using  the  assumption  that  the 
importation  of  a  particular  plant/plant 
product  (or  animal/ animal  product,  for 
that  matter)  will  not  result  in  the 
introduction  of  pests  or  diseases; 
indeed,  the  prevention  of  such 
introductions  is  a  primary  goal  of  those 
rulemakings.  APHIS  does,  however, 
routinely  attempt  to  quantify,  to  the 
extent  possible,  the  size  (in  dollar  terms) 
of  the  domestic  industry  that  stands  to 
be  affected  by  a  rulemaking.  In  this 
instance,  impacts  on  California  avocado 
producers  have  been  examined  in  terms 
of  additional  avocado  imports  h'om 
Mexico. 

Comment:  USDA  should  establish  a 
mechanism  to  compensate  U.S.  growers 
who  suffer  economic  losses  attributable 
to  pests  imported  with  Mexican  Hass 


avocados.  What  mechanisms  are 
plaimed,  and  how  will  they  be  funded? 
Response:  The  USDA's  authority  for 
the  payment  of  compensation  is  found 
in  §415  of  the  Plant  Protection  Act, 
which  provides  that  the  Secretary  may 
pay  compensation  to  any  person  for 
economic  losses  incxured  by  the  person 
as  a  result  of  action  taken  by  the 
Secretary  pursuant  to  a  declaration  of 
extraordinary  emergency.  The  Secretary 
may  determine  that  an  extraordinary 
emergency  exists  because  of  the 
presence  of  a  plant  pest  or  noxious 
weed  that  is  new  to  or  not  known  to  be 
widely  prevalent  in  or  distributed 
within  and  throughout  the  United  States 
and  that  the  presence  of  the  plant  pest 
or  noxious  weed  threatens  plants  or 
plant  products  of  the  United  States. 

Environmental  Assessment 

Comment:  The  environmental 
assessment  for  the  proposed  rule  does 
not  address  the  fact  that  shippers  have 
an  economic  incentive  to  develop 
mechanisms  to  smuggle  avocados  into 
areas  outside  the  approved  distribution 

area. 

Response:  APHIS  believes  that  the 
restrictions  imposed  under  the  systems 
approach  regulations  discourage  the 
smuggling  of  avocados  into 
nonapproved  areas.  As  stated  earher  in 
this  document,  the  time  and  effort 
involved  in  repackaging  and 
restickering  Mexican  Hass  avocados 
would  likely  negate  the  incentive  to 
smuggle  them.  Further,  persons  who 
move  Hass  avocados  into  nonapproved 
areas  are  subject  to  prosecution,  and  if 
convicted,  face  civil  and  criminal 
penalties.  In  addition,  in  the  4  years 
since  the  Mexican  Hass  avocado  import 
program  began,  APHIS  believes  that 
only  0.11  percent  of  the  boxes  of 
imported  Mexican  avocados  were 
shipped  outside  the  approved 
distribution  area. 

Based  on  these  figxues,  APHIS 
believes  that  the  chance  that  imported 
Mexican  Hass  avocados  could  be  moved 
to  nonapproved  States  is  very  remote. 
Further,  even  if  imported  Hass  avocados 
were  moved  to  nonapproved  areas,  it  is 
even  more  unlikely  that  they  would 
contain  pests.  The  National 
Environmental  Pohcy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.)  does  not  require  consideration  of 
remote  and  speculative  risks  in  the 
development  of  an  environmental 
assessment.  Therefore,  we  see  no  need 
to  revise  oin  environmental  assessment. 
Comment:  San  Diego  County,  CA,  has 
the  highest  number  of  threatened  or 
endangered  species  of  any  county  in  the 
United  States.  The  county  has  a  large 
number  of  growers  who  practice 


integrated  pest  management,  and  has  in 
excess  of  300  registered  organic 
agricultiual  producers.  The  potential 
impact  of  increased  pesticide  use 
resulting  from  an  eradication  program  in 
the  county  would  be  tremendous.  The 
environmental  assessment  should  take 
these  impacts  into  consideration. 

Response:  The  concern  of  4^ 

environmental  impacts  on  threatened 
and  endangered  species  was  noted  in 
the  preparation  of  the  environmental 
assessment  as  it  applies  to  the  proposed 
rule  for  the  Mexican  Hass  avocado 
import  program  expansion  and  its 
limited  distribution  area.  San  Diego 
Coimty  is  not  listed  as  one  of  the 
distribution  areas  in  the  proposed  rule 
and,  therefore,  was  not  considered  in 
assessing  environmental  impacts  to 
threatened  and  endangered  species.  If, 
in  the  future,  APHIS  proposes  to 
include  San  Diego  County,  an 
environmental  assessment  or 
environmental  impact  statement  (EIS) 
would  be  required  to  address  all 
environmental  issues,  including 
threatened  and  endangered  species. 
Comment:  Executive  Order  12898 
requires  that  in  complying  with  NEPA, 
agencies  shall  include  an  analysis  of 
environmental  effects,  including  health, 
economic,  and  social  factors.  APHIS'S 
environmental  assessment  does  ngit 
meet  NEPA  requirements  in  that  it  does 
not  consider  economic  or  social  factors. 
Response:  Section  1508.9(a)  of  NEPA 
states,  in  part,  that  an  environmental 
assessment  is  a  concise  public 
document  that  serves  to  "(1)  [bjriefly 
provide  sufficient  evidence  for 
determining  whether  to  prepare  an 
environmental  impact  statement;  (2) 
(a]id  an  agency's  compliance  with  the 
[National  Environmental  Policy]  Act 
when  no  environmental  impact 
statement  is  necessary,  and  (3) 
(flacilitate  preparation  of  a  statement 
when  one  is  necessary."  Because  an 
envirorunental  assessment  is  a  concise 
document,  it  should  not  contain  lengthy 
descriptions  of  information  gathered  for 
the  environmental  assessment.  The 
analysis  in  the  environmental 
assessment  considered  the  potential  for 
effects  on  the  natural  and  physical 
environment  from  the  proposed  action 
and  also,  in  accordance  with  Executive 
Order  12898,  the  potential  for 
disproportionate  human  health  effects 
on  low-income  populations  and 
minority  populations  from  the  proposed 
action.  The  analysis  concluded  that  the 
expansion  of  the  distribution  of  Hass 
avocados  will  not  result  in  adverse 
human  health  or  environmental  effects. 

Section  1508.14  of  NEPA  specifies 
"when  an  environmental  impact 
statement  is  prepared  and  economic  or 
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social  and  natural  and  physical 
environmental  effects  are  interrelated, 
then  the  environmental  impact 
statement  will  discuss  all  of  these 
effects  on  the  human  envfronment." 
Therefore,  an  environmental  assessment 
is  not  required  to  discuss  social  and 
economic  impacts  of  a  proposed  action; 
however  if,  after  the  analysis  is 
completed  for  an  environmental 
assessment,  the  decisionmaker  cannot 
arrive  at  a  finding  of  no  significant 
impact,  then  it  would  be  appropriate  to 
consider  social  and  economic  factors,  as 
they  interrelate  with  the  natural  and 
physical  environmental  effects,  in  the 
EIS. 

Comment:  The  first  environmental 
assessment  for  the  Mexican  Hass 
avocado  import  program  provided  for 
the  establishment  of  the  program  based 
upon  a  scientific  assessment  of  pest 
biology,  host  range,  and  climatic  factors. 
The  current  assessment  discoimts  the 
science  of  the  initial  environmental 
assessment  and  eliminates  the  no  action 
alternative  based  on  trade  issues.  Where 
does  APHIS  provide  the  information 
required  by  NEPA  for  discussing 
elimination  of  the  no  action  alternative? 

Response:  The  environmental 
assessment  considered  three  alternatives 
for  the  proposed  action:  (1)  Change  the 
Fruits  and  Vegetables  regulations  to  add 
12  States  to  the  distribution  area  and 
extend  the  shipping  season  by  2  months 
(March  and  April), »  (2)  no  action,  which 
would  not  change  the  current 
distribution  area  or  months  of 
distribution,  and  (3)  change  the  Fruits 
and  Vegetable  regulations  to  expand  the 
distribution  to  all  50  States  and  the 
District  of  Columbia  and  provide  for 
year-round  distribution.  Alternative  3 
was  dismissed  from  further 
consideration  because  of  the  risks 
associated  with  possible  estabhshment 
of  quarantine  pests,  as  determined  by 
pest  risk  assessment.  Alternative  2  (no 
action)  was  dismissed  from  further 
consideration  because  (1)  pest  risk 
assessment  documents  produced  by 
APHIS  found  that  the  risk  posed  by 
expanded  importation  of  Mexican  Hass 
avocados  is  negligible,  and  (2)  under 
international  trade  agreements,  APHIS 
is  obUgated  to  allow  the  importation  of 
commodities  if  their  importation 
presents  a  negligible  risk  of  pest 
introduction.  This  information  is  stated 
on  page  3  of  the  environmental 
assessment. 

Comment:  The  consequences  of 
introducing  a  new  pest  into  the  United 
States  are  not  adequately  addressed  in 


'The  environmental  assessment  has  since  been 
revised  to  reflect  the  change  in  the  shipping  season 
described  earlier  in  this  document. 


the  environmental  assessment,  and  the 
assessment's  conclusion  that  "the  risk  to 
the  quality  of  the  human  environment 
(under  the  program  expansion]  is 
insignificant"  is  incorrect.  A  full 
environmental  impact  statement  should 
be  prepared. 

Response:  The  environmental 
assessment  considers,  refers  to,  and 
incorporates  by  reference  the  risk 
assessment  and  subsequent  documents 
updating  the  assessment  that  were 
prepared  specifically  for  the  importation 
of  Mexican  Hass  avocados  and  analysis 
of  selected  pathways.  The 
environmental  assessment  also 
incorporates  by  reference  the  Sequeira, 
et  al.  study,  which  assesses  the  risk 
associated  with  the  establishment  of 
Anastrepha  ludens  frmt  flies  in  the 
United  States,  especially  in  relation  to 
these  pests  as  they  ocoir  in  U.S. 
avocado  imports  from  Mexico.  The 
study  used  the  following  approach 
factors  to  determine  the  pest  risks:  (1) 
Examine  the  resource  at  risk 
(commercial  fruit  production),  (2) 
characterize  host  susceptibility  (timing 
and  location  of  susceptible  fruit),  and 
(3)  characterize  climatology  for  the 
purpose  of  studying  pest  reproduction 
potential  as  a  function  of  the  previous 
factors.  The  study  also  used  the  avocado 
pathway  as  a  case  study  for  the  risks 
associated  with  fruit  imports.  In 
determining  the  probabiUty  that  fruit 
flies  are  getting  through  imdetected 
along  the  pathway,  the  case  study  used 
evidence  bom  ongoing  sampling  and 
recorded  information  since  the 
initiation  of  the  avocado  export 
program. 

Epidemiologically,  the  Sequeira,  et  al. 
study  concludes  that  both  the  Hass 
avocado's  status  as  a  poor  to  inadequate 
host  and  marginal  developmental 
conditions  lead  to  low  production  area 
fruit  fly  densities.  According  to  the 
statistical  findings  of  the  study,  the 
probability  that  fruit  fly  infestations — 
even  very  low-level  infestations — 
remain  undetected  in  inspections  under 
the  current  export  program  is  close  to 
zero. 

Based  on  the  findings  of  these 
scientific  assessments,  increased 
imports  of  Hass  avocados  from 
Michoacan,  Mexico,  will  not 
significantly  impact  the  human 
environment;  thus,  the  preparation  of  an 
EIS  is  not  required  for  this  proposed 
action. 

Miscellaneous 

Under  the  regulations,  imported 
Mexican  Hass  avocados  must  be  packed 
in  clean,  new  boxes  that  are  clearly 
marked  with  the  identity  of  the  grower, 
packinghouse,  and  exporter,  and  a 


statement  listing  the  States  in  which 
distribution  of  the  avocados  is 
prohibited.  In  this  document,  we  are 
revising  the  regulations  to  allow 
imported  Mexican  Hass  avocados  to, 
alternatively,  be  packed  in  clean  plastic 
reusable  crates.  The  clean  plastic 
reusable  crates  will  be  required  to  be 
marked  with  the  same  information  as  is 
required  on  clean  new  boxes.  We  are 
making  this  change  because  it  could 
reduce  uimecessary  waste  while 
continuing  to  provide  that  imported 
Mexican  avocados  are  packaged  in 
boxes  that,  in  and  of  themselves,  do  not 
present  a  risk  of  introducing  fruit  flies 
or  other  plant  pests  into  the  United 
States. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

EfRective  Dale 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  are  taking  this  action  in  response 
to  a  request  from  the  Government  of 
Mexico  and  after  determining  that 
expanding  the  current  Mexican  avocado 
import  program  would  present  a 
negligible  risk  of  introducing  plant  pests 
into  die  United  States. 

Immediate  implementation  of  this 
rule  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  Under  the  regulations, 
the  shipping  season  for  Mexican  Hass 
avocados  b^ins  October  15,  2001. 
Making  this  rule  effective  immediately 
will  allow  interested  persons  to  begin 
shipping  Hass  avocados  to  certain  areas 
of  the  United  States  as  soon  as  possible 
after  that  date.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  less  than  30  days  after 
publication. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and. 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

For  this  rule,  we  have  prepared  a 
regulatory  impact  analysis.  'The 
regulatory  impact  analysis  also  contains 
a  final  regulatory  flexibility  analysis, 
which  considers  the  potential  economic 
effects  of  this  final  rule  on  small 
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entities,  as  required  under  5  U.S.C.  604. 
The  regulatory  impact  analysis  and 
regulatory  flexibility  analysis  are 
summarized  below.  Copies  of  the  full 
analysis  are  available  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  or  on  the  Internet 
at  http://www.aphis.usda.gov/ppq/ 
avocados/. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
importation  of  plants,  plant  products, 
and  other  articles  to  prevent  the 
introduction  of  injurious  plant  pests. 

Summary  of  Regulatory  Impact 
Analysis 

Chir  analysis  considers  economic 
impacts  on  U.S.  producers  and 
ponsumers/  merchandisers  of  Hass 
avocados  that  could  result  from 
allowing  fresh  Hass  avocados  from 
Michoacan,  Mexico,  to  be  imported  into 
additional  areas  of  the  United  States  and 
over  a  longer  period  each  year  than  is 
currently  allowed.  Since  the  1997/98 
season,  imports  of  avocados  from 
approved  orchards  in  Michoacan, 
Mexico,  have  been  allowed  to  be 
imported  into  the  United  States  and 
distributed  in  Connecticut,  Delaware, 
the  District  of  Colvunbia,  Illinois, 
Indiana,  Kentucky,  Maine,  Maryland, 
Massachusetts.  Michigan,  New 
Hampshire.  New  Jersey,  New  York, 
Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia,  and 
Wisconsin  during  the  months  of 
November  throu^  February.  Under  this 
final  rule,  distribution  will  be  expanded 
to  include  the  States  of  Colorado.  Idaho. 
Iowa,  Kansas,  Minnesota,  Missouri, 
Montana,  Nebraska  .North  Dakota,  South 
Dakota,  Utah,  and  Wyoming.  The 
shipping  season  will  also  be  expanded 
to  run  from  October  15  through  April 
15. 

We  are  taking  this  action  in  response 
to  a  request  from  the  government  of 
Mexico,  and  after  determining  that  this 
action  would  present  a  negligible  risk  of 
introducing  plant  pests  into  the  United 
States. 

Impacts  on  U.S.  producers  and 
consumers/merchandisers  will  derive 
from  the  increased  supply  of  Hass 
avocados  from  Mexico  and  concomitant 
price  declines.  Essentially  all 
domestically  produced  Hass  avocados 
are  grown  in  California.  U.S.  producers 
and  California  producers  are  therefore 
used  interchangeably  in  the  analysis. 
TTie  1997  rule  that  first  allowed  for  the 
importation  of  Mexican  Hass  avocados 
to  19  States  and  the  District  of  Columbia 
resulted  in  a  redistribution  of  California- 
grown  Hass  avocados  from  markets  in 
the  approved  States  during  the  months 


that  imports  are  allowed  from  Mexico. 
This  final  rule  is  expected  to  have  a 
similar  effect.  Anecdotal  evidence 
suggests  that  benefits  resulting  from  the 
previous  regulations  have  been  largely 
realized  at  the  wholesale  level,  and 
discussion  of  consumer  gains  therefore 
includes  explicit  reference  to 
merchandisers  as  well. 

In  our  analysis,  we  use  two  models  to 
estimate  impacts.  The  first  is  a 
nationwide  model  that  does  not 
distinguish  between  the  approved  and 
nonapproved  States.  The  rationale 
underlying  this  model  is  that  given 
sufficient  time,  a  single  price  for 
avocados  would  obtain  in  the  two 
regions.  Although  Mexico's  supply  is 
restricted  to  the  approved  States  for 
specified  months  of  the  year.  California 
and  other  foreign  suppliers  can  move  in 
and  out  of  the  two  markets,  and  would 
do  so  in  search  of  profits  until  prices  in 
the  approved  and  nonapproved  States 
essentially  eaualize. 

The  secona  model  explicitly 
recognizes  the  approved  and 
nonapproved  States  as  two  regions. 
Estimated  economic  losses  include 
direct  market  loss  for  California 
producers  in  approved  States,  and 
losses  related  to  increased  supply  in 
nonapproved  States,  as  the  diversion  of 
California  Hass  avocados  from  approved 
to  nonapproved  States  depresses  prices. 
Consumers/merchandisers  would  be 
expected  to  gain  in  both  approved  and 
nonapproved  States  bom  the  lower 
prices.  A  theoretical  limitation  of  the 
regional  model,  in  contrast  to  the 
national  model,  is  the  assumed 
maintenance  of  a  price  differential 
between  the  approved  and  nonapproved 
States. 

Both  models  use  a  partial  equilibriiun 
economic  surplus  framework  to 
consider  the  benefits  and  costs  of  the 
final  rule.  Potential  producer  losses  and 
consumer/merchandiser  gains  are 
quantified  in  terms  of  changes  in 
producer  and  consumer  surplus 
resulting  from  the  increased  imports 
expected  ftt)m  Mexico.  To  simplify  the 
analysis,  the  demand  ciuve  is  assumed 
to  be  of  constant  elasticity  while  U.S. 
supply  is  assumed  to  be  fixed.  The 
supply  ciuve  is  assumed  to  be  vertical 
at  least  in  the  short  run,  that  is,  supply 
is  perfectly  inelastic  and  does  not 
respond  to  changes  in  price. 

In  the  national  model,  additional  Hass 
avocado  imports  from  Mexico  totaling   • 
16.87  million  pounds  are  estimated  to 
result  in  a  12  percent  drop  in  the 
wholesale  price,  bom  $1.34  per  pound 
to  $1.18  per  pound.  Consumers/ 
merchandisers  would  gain  by  $27.65 
million  per  year  and  California  Hass 
avocado  producers  would  lose  by 


$17.93  million  per  year,  for  a  net  benefit 
of  $9.72  million  per  year. 

In  the  regional  model,  the  same  level 
of  additional  Mexican  Hass  avocado 
imports  is  assumed  (16.87  million 
pounds),  an  amount  equivalent  to  the 
maximum  quantity  assumed  could  be 
wholly  diverted  frtjm  approved  to 
nonapproved  States.  Impacts  are 
examined  using  three  scenarios.  In  the 
first  scenario,  70  percent  of  California 
Hass  avocados  that  would  otherwise  be 
sold  in  the  approved  States  are  diverted 
to  nonapproved  States;  in  the  second 
scenario.  85  percent  are  diverted;  and  in 
the  third  scenario.  100  percent  are 
diverted.  The  85  percent  diversion 
scenario  is  considered  representative  of 
what  is  most  likely  to  occur,  given 
historic  changes  in  quantities  of 
CaUfomia  Hass  avocados  shipped  to  the 
existing  approved  States  due  to  Mexican 
imports. 

The  first  scenario  of  the  regional 
model  (70  percent  diversion)  would 
mean  6.07  million  poimds  of  California 
Hass  avocados  remain  in  the  approved 
States,  and  11.81  million  pounds  are 
diverted  to  the  nonapproved  States.  The 
additional  supply  of  Mexican  Hass 
avocados  results  in  a  price  decline  that 
benefits  consumers/merchandisers  in 
the  approved  States  by  $10.12  million 
per  year.  California  producers  whose 
Hass  avocados  are  sold  in  the  approved 
States  face  a  revenue  loss  of  $17.15 
million  per  year.  The  net  loss  in  the 
approved  States  is  $7.03  million  per 

year. 

In  the  "nonapproved  States,  the  11.81 
million  poimds  of  CaUfomia  Hass 
avocados  diverted  bom  the  approved 
States  result  in  a  price  decline  that 
causes  a  revenue  loss  of  $0.35  million 
per  year  for  California  producers. 
Consumers/merchandisers  in  the 
nonapproved  States  benefit  by  $19.31 
million  per  year,  for  a  net  benefit  of 
$18.96  miUion  per  year. 

Net  losses  in  the  approved  States 
($7.03  million  per  year)  and  net  gains  in 
the  nonapproved  States  ($18.96  million 
per  year)  yield  an  overall  net  gain  of 
$11.94  million  per  year  in  the  first 
scenario. 

The  second  scenario  (85  percent 
diversion)  yields  producers  losses  and 
Consumer/merchandiser  gains 
comparable  to  the  first  one.  Net  losses 
in  the  approved  States  ($13.93  million 
per  year)  and  net  benefits  in  the 
nonapproved  States  ($22.79  million  per 
year)  combine  for  an  overall  net  gain 
estimated  at  $8.87  million  per  year. 

In  the  third  scenario  (100  percent 
diversion),  16.87  million  pounds  of 
California  Hass  avocados  are  diverted  to 
the  nonapproved  States.  Net  losses  in 
the  approved  States  ($21.05  miUion  per 
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year)  and  net  gains  in  the  nonapproved 
States  ($26.54  million  per  year)  yield  a 
combined  net  benefit  of  $5.50  million 
per  year. 

In  stun,  impacts  of  the  final  rule  for 
U.S.  producers  and  consumers/ 
merchandisers  range  bom  net  benefits 
of  $11.94  million  per  year  for  the  70 
percent  diversion  scenario  and  $8.87 
million  per  year  for  the  85  percent 
diversion  scenario,  to  $5.50  million  per 
year  for  the  100  percent  diversion 
scenario.  The  net  benefit  estimated 
using  the  national  model,  $9.72  million 
per  year,  is  contained  within  this  range. 
The  overall  impact  in  all  cases  is  minor. 
In  the  event  the  price  elasticity  of 
demand  is  larger  than  that  used  in  this 
analysis  ( -  0.86).  losses  to  California 
producers  will  be  less  than  those 
calculated,  but  the  net  impact  remains 
positive.  Another  factor  that  could 
reduce  losses  to  CaUfomia  producers 
would  be  activities  to  increase  the 
demand  for  Hass  avocados,  that  is, 
activities  would  increase  sales  at  any 
given  price. 

Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Regulatory  FlexihiUty  Act 
requires  ^at  impacts  on  small  entities 
be  taken  into  consideration  in 
rulemaking,  to  ensure  that  such 
businesses  are  not  disproportionately 
burdened.  There  are  about  6,000 
producers  and  100  handlers  of  Hass 
avocados  in  southwestern  California 
that  could  be  affected  by  this  rule,  as 
well  as  about  200  importers.  APHIS  has 
been  unable  to  obtain  information  on 
the  size  distribution  of  affected  avocado 
producers.  For  the  purposes  of  our 
analysis,  we  assume  that  the  size 
distribution  of  the  6,000  producers  is 
the  same  as  the  size  distribution  of 
avocado  brms  reported  in  the  1997 
Census  of  Agriculttue;  that  is,  98 
percent  are  small  entities  ($750,000  or 
less  in  annual  receipts).  Most  avocado 
importers  are  reportedly  also  small 
entities  (100  or  fewer  employees),  while 
most  Hass  avocado  handlers  are  large 
(more  than  $5  million  in  annual 
receipts).  Given  the  declines  in  revenue 
that  are  described  in  the  three  scenarios 
of  the  regional  model,  average  annual 
losses  for  smaU-entity  California  Hass 
avocado  producers  could  range  between 
$1,870  and  $2,593.  This  impact  could 
prove  significant  if  producers  rely  ufKin 
Hass  avocado  production  as  their 
principal  soiuce  of  income. 

Two  variations  of  the  regional  model 
are  presented  as  examples  of 
modifications  to  the  rule  that  woidd 
mitigate  adverse  impacts  on  smaU-entity 
California  Hass  avocado  producers. 
Alternative  A  would  extend  the  4- 


month  period  of  import  by  2  months, 
March  and  April,  but  would  not  expand 
the  number  of  approved  States. 
Alternative  B  would  maintain  the 
current  4-month  period  of  import,  but 
would  expand  the  number  of  approved 
States.  For  both  alternatives,  losses  to 
Califomia's  Hass  avocado  producers 
would  be  less  than  were  calculated  for 
the  proposed  nUe.  Under  the  85  percent 
diversion  scenario.  California  producer 
losses  would  be  $12.46  million  per  year 
and  $2.50  million  per  year  for 
alternatives  A  and  B.  respectively, 
compared  to  an  annual  producer  loss  of 
$20.55  million  under  the  proposed  rule. 
However,  consumer/merchandiser  gains 
would  also  be  reduced  in  both  cases. 
Annual  net  benefits  are  estimated  to  be 
$6.52  million  per  year  for  altemative  A 
and  $3.67  million  per  year  for 
altemative  B.  compared  to  $8.87  million 
per  year  for  the  proposed  rule. 

There  are  no  other  mles  that  would 
overlap,  duplicate,  or  conflict  with  this 
final  rule. 

This  final  rule  contains  information 
collection  requirements,  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (see 
"Paperwork  Reduction  Act"  below). 

Executive  Order  12988 

This  final  rule  allows  Hass  avocados 
to  be  imported  into  certain  areas  of  the 
United  States  bom  Michoacan,  Mexico. 
State  and  local  laws  and  regulations 
regarding  Hass  avocados  imported 
under  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  commerce.  Fresh 
Hass  avocados  are  generally  imported 
for  immediate  distribution  and  sale  to 
the  consuming  public,  and  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consiuner.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  oe  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule,  and  this  mle  wiU  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  final  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  Hass 
avocados  bom  Mexico  under  the 
conditions  specified  in  this  rule  wiU  not 
present  a  risk  of  introducing  or 
disseminating  plant  pests  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on 
the  finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 


determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHlSs  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT,  and 
on  the  Intemet  at:  http:// 
www.aphis.usda.gov/ppq/avocados/. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0129. 

List  of  Subfects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fraits.  Honey, 
Imports.  Logs.  Nursery  Stock.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Rice.  Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  foUows: 

Authority:  7  U.S.C.  166.  450,  7711-7714. 
7718.  7731.  7732,  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22.  2.80,  and  371.3. 

2.  Section  319.56-2ff  is  amended  as 
follows: 

a.  By  revising  the  section  heading,  the 
introductory  text,  and  paragraphs  (a)(2). 
(a)(3),  and  (c)(3)(vii). 

b.  In  paragraphs  (e)(2)  and  (e)(3),  by 
removing  the  words  "November  through 
February"  each  time  they  appear  and 
adding  the  words  "October  15  through 
April  15"  in  their  place. 
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c.  By  revising  paragraphs  (f)(1).  (g), 
and  (i). 

§  31 9.5fr-2ff    Administrative  instructions 
governing  movement  of  Hass  avocados 
from  Michoacan,  Mexico,  to  approved 
States. 

Fresh  Hass  variety  avocados  {Persea 
americana)  may  be  imported  from 
Michoacan,  Mexico,  into  the  United 
States  for  distribution  in  approved 
States  only  imder  a  permit  issued  in 
accordance  with  §  319.56-4,  and  only 
imder  the  following  conditions: 

(a)*  *  * 

(2)  The  avocados  may  be  imported 
only  between  October  15  and  April  15 
of  the  following  year;  and 

(3)  The  avocados  may  be  distributed 
only  in  the  following  States:  Colorado, 
Connecticut,  Delaware,  the  District  of 
Columbia,  Idaho,  Illinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York, 
North  Dakota,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Dakota,  Utah, 
Vermont,  Virginia,  West  Virginia, 
Wisconsin,  and  Wyoming. 
•        •        •        •        * 

(c)*  •  * 
(3)*   *  * 

(vii)  The  avocados  must  be  packed  in 
clean,  new  boxes,  or  clean  plastic 


reusable  crates.  The  boxes  or  crates 
must  be  clearly  marked  with  the 
identity  of  the  grower,  packinghouse, 
and  exporter,  and  the  statement  "Not  for 
distribution  in  AL,  AK,  AZ,  AR,  CA,  FL, 
GA,  HI,  LA,  MS,  NV,  NM,  NC,  OK,  OR, 
SC,  TN,  TX,  WA,  Puerto  Rico,  and  all 
other  U.S.  Territories." 
***** 

(f)  *  *  * 

(1)  Any  port  located  in  a  State 

specified  in  paragraph  (a)(3)  of  this 
section; 

***** 

(g)  Shipping  areas.  (1)  Except  as 
explained  below  in  paragraph  (g)(3)  for 
avocados  that  enter  the  United  States  at 
Nogales,  AZ,  avocados  moved  by  truck 
or  rail  car  may  transit  only  that  area  of 
the  United  States  bounded  as  follows: 

(i)  On  the  east  and  south  by  a  line 
extending  from  Brownsville,  TX,  to 
Galveston,  TX,  to  Kinder,  LA,  to 
Memphis,  TN,  to  Knoxville,  TN, 
following  Interstate  40  to  Raleigh,  NC, 
and  due  east  from  Raleigh,  and 

(ii)  On  the  west  by  following 
Interstate  10  North  from  El  Paso,  TX,  to 
Las  Cruces,  NM,  and  north  following 
Interstate  25  to  the  Colorado  border, 
then  west  along  Colorado  and  Utah's 
southern  borders,  then  north  along 
Utah's  western  border,  then  west  along 
Idaho's  southern  border  and  north  along 


Idaho's  western  border  to  the  border 
with  Canada. 

(2)  All  cities  on  the  boimdary  lines 
described  in  paragraph  (g)(1)  are 
included  in  this  shipping  area.  If  the 
avocados  are  moved  by  air,  the  aircraft 
may  not  land  outside  this  shipping  area. 

(3)  Avocados  that  enter  the  United 
States  at  Nogales,  AZ,  must  be  moved  to 
Las  Cruces,  NM,  by  the  route  specified 
on  the  permit,  and  then  must  remain 
within  the  shipping  area  described 
above  in  this  paragraph. 
***** 

(i)  Inspection.  The  avocados  are 
subject  to  inspection  by  an  inspector  at 
the  port  of  first  arrival,  at  any  stops  in 
the  United  States  en  route  to  an 
approved  State,  and  upon  arrival  at  the 
terminal  market  in  the  approved  States. 
At  the  port  of  first  arrival,  an  inspector 
will  sample  and  cut  avocados  from  each 
shipment  to  detect  pest  infestation. 
***** 

Done  in  Washington.  DC,  this  29th  day  of 
October  2001. 
James  G.  Butler, 

Acting  Under  Secretary  for  Marketing  and 
Regulatory  Programs,  USD  A. 
(FR  Doc.  01-27485  Filed  10-31-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  330 
[Docket  OST-2001-10885] 
RIN  2105-AD06 

Procedures  for  Compensation  of  Air 
Carriers 

Correction 

In  rule  document  01-27177  beginning 
on  page  54615  in  the  issue  of  Monday, 
October  29,  2001,  the  Federal  Register 
inadvertently  dropped  the  word  "not" 
in  an  eligibility  section  of  the  rule  in  the 
course  of  editing  and  printing  the 


document.  This  error  made  it  appear 
that  certain  parties  were  eligible  for 
government  compensation  when  in  fact 
the  rule  as  drafted  specifies  the 
contrary.  As  a  result,  make  the  following 
correction: 

PART  330— [CORRECTED] 

On  page  54622  in  the  first  colunm,  in 
the  eighth  line,  insert  the  word  "not" 
after  "operator),  you  are".  As  corrected, 
section  330.11  reads  as  follows: 

§  330.1 1    Which  carriers  are  etigible  to 
apply  for  compensation  under  this  part? 

(a)  If  you  are  a  certificated  air  carrier, 
a  commuter  air  carrier,  or  an  air  taxi, 
you  are  eligible  to  apply  for 


compensation  imder  Subpart  B  of  this 
part. 

(b)  If  you  are  an  air  freight  forwarder 
(as  described  in  14  CFR  part  296), 
public  charter  operator  (as  described  in 
14  CFR  part  380),  or  other  indirect  air 
carrier  (such  as  a  contract  bulk  fare 
operator),  you  are  not  eligible  to  apply 
for  compensation  imder  this  part. 

(c)  If  you  are  a  foreign  air  carrier, 
commercial  operator,  flying  club, 
fractional  owner,  general  aviation 
operator,  fixed  base  operator,  flight 
school,  or  ticket  agent,  you  are  not 
eligible  to  apply  for  compensation 
under  this  part. 

[FR  Doc.  Cl-27177  Filed  10-31-01;  2:24  pm] 
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RULES  GOING  INTO 
EFFECT  NOVEMBER  1, 
2001 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Mexican  Mass  Avocado 
Import  Program;  published 
11-1-01  j 

COMMERCE  DEPARTMENT  I 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fislwries  of 
Exclusive  Ecorromic 
Zone— 

Alastta  Commercial 
Operator's  Annual 
Report;  reporting  and 
recordkeep«ng 
requirements;  correctkm; 
published  11-1-01 
Northeastern  United  States 
fisheries — 

Gutf  of  Maine  cod;  I 

published  9-17-01         ' 
Tilefish;  published  9-26-01 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Security  futures  products: 
Listing  standards  and 
conditions  tor  trading; 
published  11-1-01 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Overseas  use  of  purchase 
card  in  contingency, 
humanitarian,  or 
peacekeeping  operations; 
published  11-1-01 
Technk:al  amendments; 
published  11-1-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  autix>rity 
delegations: 
Iowa.  Missouri,  and 
l^braska;  published  10-2 
01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various    _ 
States: 

Pennsylvania;  published  '10- 
17-01 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Sir)gie-employer  plans: 


Allocation  of  assets- 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  10- 
15-01 
POSTAL  SERVICE 
International  Mail  Manual: 
Global  Express  Mail; 
discounted  rates  for  online 
customers;  published  10- 
19-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas: 
published  10-17-01 
Class  D  airspace;  published  8- 

17-01 
Class  D  and  Class  E 

airspace;  publisfied  8-29-01 
Class  D  and  Class  E2 

airspace;  published  7-23-01 
Class  D  and  Class  E2  and  E4 

airspace;  published  7-23-01 
Class  E  airspace;  published  6- 

18-01 
Class  E5  airspace;  published 

9-5-01 
Jet  routes  and  VCR  Federal 
airways;  puWistied  8-29-01 
Restricted  areas;  published  8- 

29-01 
VCR  Federal  airways; 
published  10-2-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportatk>n  and  importation  of 
animals  and  animal 
products: 

Foot-and-mouth  disease; 
disease  status  charKie — 
Japan;  comments  due  by 
11-5-01;  published  9-4- 
01  (FR  01-22134] 
Plant-related  quarantine, 
domestk;: 

Oriental  fruit  fly;  comments 
due  by  11-5-01;  published 
9-5-01  [FR  01-22241] 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
International  services  surveys: 
BE-48;  annual  survey  of 
reinsurance  and  other 
insurance  transactions  by 
U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  1 1  -5- 
01;  published  9-5-01  [FR 
01-22190] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosptieric  Administration 
Fishery  conservation  and 
management: 


Atlantk:  highly  migratory 
species — 

Pelagic  longline  fisheries; 
comments  due  by  11-8- 
01;  published  9-24-01 
[FR  01-23795] 
Northeastern  United  States 
fisheries — 

Monkfish,  Atlantic  hemng, 
and  Atlantic  salmon; 
environmental  impact 
statements;  comments 
due  by  11-9-01; 
published  9-10-01  [FR 
01-22648] 
Northeast  muttispecies; 
comnr)enfs  due  by  11-5- 
01:  published  10-5-01 
[FR  01-25036] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Securities: 
Accounts  hokling  security 
futures  products; 
applicability  of  customer 
protectkxi,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  published- 
10-4-01  [FR  01-24574] 
ENERGY  DEPARTMENT 
Physicians  panel 
detenninatk)ns  on  worker 
requests  for  assistance  in 
filing  for  State  workers' 
compensatkm  benefits; 
gukjelines 

Public  hearing  rescheduled; 
comments  due  by  11-8- 
01;  published  9-21-01  [FR 
01-23739] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutton  control: 
State  operating  permits 
programs — 

Aricansas;  comments  due 
by  11-8-01;  published 
10-9-01  [FR  01-24901] 
Nevada:  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25410] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  pemnits 
programs — 

Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25012] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25013] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24711] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24712] 
Air  programs: 
Transportation  conformity 
mie;  grace  period 
addition,  etc.;  comments 
due  by  11-5-01;  published 
10-5-01  [FR  01-25017] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  arnj 
promulgation;  various 
States: 

Arkansas;  comments  due  by 
11-8-01;  published  10-9- 
01  [FR  01-24902] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25254] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25255] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25256) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementatkm 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25252] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 
States: 

Califomia;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25253] 
Hazardous  waste: 
State  undergn>und  storage 
tank  program  approvals — 
Hawaii:  comments  due  by 
11-5-01;  published  10-5- 
01  [FR  01-24594] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Poly  (vinyl  pyrrolidone),  etc. 
Correction;  comments  due 
by  11-9-01;  published 
10-104)1  [FR  01-25019] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations:  table  of 
assignments: 
Texas;  comments  due  by 
11-5-01;  published  9-27- 
01  [FR  01-24139] 
Various  States;  comments 
due  by  11-5-01;  published 
9-28-01  [FR  01-24136] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  A 
Medicaid  Services 
MedKaid: 
Spousal  impoverishment 
provisk>ns;  States'  option 
to  increase  community 
spouse's  income  when 
adjusting  protected 
resource  allowance; 
comments  due  by  11-6- 
01;  published  9-7-01  [FR 
01-22605] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Energy  Employees 
Occupational  Illness 
Compensatk)n  Program  Act; 
implementation: 
Radiation  dose 
reconstruction  methods; 
comments  due  by  11-5- 
01;  published  10-5-01  [FR 
01-24879] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants: 
Substance  Atxise  Prevention 
and  Treatment  Btock 
Grant  appik»nts;  tobacco 
regulation  and 
maintenance  of  effort 
reporting  requirements; 
comments  due  by  11-5- 
01;  published  9-44)1  [FR 
01-22129] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 


Single  family  mortgage 
insurance — 
Property  flipping 

prohibition;  comments 

due  by  11-5-01; 

published  9-5-01  [FR 

01-22170] 

INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk:al  habitat 
designations — 
Sacramento  Mountains 
checkerspot  butterfly: 
comments  due  by  11-5- 
01;  published  9-6-01 
[FR  01-22340) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mirw  land 
redamatHXi  plan 
sut)missk)ns: 

Arkansas;  comments  due  by 
11-5-01;  published  10-5- 
01  [FR  01-25005] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Prescriptk)ns: 
Central  fill  pharmacies  filling 
prescriptkxis  for  controlled 
substances  on  behalf  of 
retail  pfiarmacies; 
comments  due  by  11-5- 
01;  published  9-6-01  [FR 
01-22322] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Spouses  and  chikjren  of 
lawful  permanent  resident 
aliens:  new  V 
dasslfwatton;  comments 
due  by  11-6-01;  published 
9-7-01  [FR  01-22151] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Publk:  availability  and  use: 
Research  room  procedures; 
public  access  personal 
computers  (workstations) 
use;  comments  due  by 
11-6-01;  published  9-7-01 
[FR  01-22484] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkxis: 
Nuclear  Energy  Institute; 
comments  due  by  11-8- 
01;  published  9-24-01  [FR 
01-23790] 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Scfiedule  A  authority  for 
nontemporary  part-time  or 


intermittent  positkins; 
comments  due  by  11-9- 
01;  published  9-104)1  [FR 
01-22563] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Periodk:als,  Accuracy. 
Grading,  and  Evaluation 
Program;  changes; 
comments  due  by  11-9- 
01;  published  10-10-01 
[FR  01-25433] 

RAILROAD  RETIREMENT 
BOARD 

Interest,  penalties,  and 
administrative  costs: 
assessment  or  waiver  with 
respect  to  debt  collectk>n; 
comments  due  t)y  11-5-01; 
published  9-5-01  [FR  01- 
22272] 
Organization,  functions,  and 
autfioriiy  designations 
Central  and  fiekj  offices 
designation  to  reflect 
current  agency  structure 
due  to  reorganizatkxis; 
comments  due  by  11-5- 
01;  published  9-5-01  [FR 
01-22271] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Accounts  hokling  security 
futures  products: 
applk:ability  of  customer 
protection,  recordkeeping, 
reporting,  and  banknjptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 

Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24574) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airtxjs;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24781] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
AirtMis;  comnrtents  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24779] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Airbus;  comments  due  by 

11-5-01;  published  10-4- 

01  [FR  01-24872) 
BAE  Systems  (Operatkxis) 

Ltd.;  comments  due  t>y 


11-5-01;  published  10-4- 
01  [FR  01-24873] 

TRANSPORTATION 
DEPARTMENT 


■I  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
11-5-01;  published  9-6-01 
[FR  01-22087] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Bomt)ardier  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24780] 

Domier;  comments  due  by 
11-7-01;  published  10-2- 
01  [FR  01-24560] 

McDonnell  Douglas; 
comments  due  by  1 1  -5- 
01;  published  9-20-01  [FR 
01-23417] 

Pratt  &  Whitney;  comments 
due  by  11-9-01;  put>lished 
10-104)1  [FR  01-25399] 

SfXKt  Brottiers;  comments 
due  t)y  11-54)1;  published 
10-44)1  [FR  01-24874] 

Turtxxneca  S.A.;  comments 
due  by  11-54)1;  published 
9-64)1  [FR  01-22313) 
Airworthiriess  standards: 
Special  cor>ditk>ns — 
Byerty  Aviation.  Inc.  Twin 
Commander  model 
senes  690/695 
airplanes,  comments 
due  by  11-54)1; 
published  10-54)1  [FR 
01-25086] 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Processor-based  signal  and 
tram  control  systems; 
development  and  use 
standards;  comments  due 
by  11-84)1;  published  10-9- 
01  [FR  01-25224] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubic  bills  from  the  current 
sessk>n  of  Congress  whk:h 
fiave  become  Federal  laws.  It 
may  be  used  in  conjunctkni 
with  "PLUS"  (Publk:  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  Is  also 
available  online  at  httpj/ 
www.  nara.gov/tedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
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in  "slip  law"  (Individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


S.  1465/P.L  107-57 

To  authorize  the  President  to 
exercise  waivers  of  foreign 
assistance  restrictions  with 
respect  to  Pakistan  through 
September  30,  2003,  and  for 
other  purposes.  (Oct.  27, 
2001;  115  Stat.  403) 

Last  List  October  30,  2001 


Public  Laws  Electronic 
flotification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 


with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— NOVEMBER  2000 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publication 

Novl 

Nov  2 

Nov  3 

Nov  6 

Nov? 

Nov  8 

Nov  9 

Nov  13 

Nov  14 

Nov  15 

Nov  16 

Nov  17 

Nov  20 

Nov  21 

Nov  22 

Nov  24 

Nov  27 

Nov  28 

Nov  29 


15  DAYS  AFTER 
PUBLICATION 

Nov  16 

Nov  17 

Nov  20 

Nov  21 

Nov  22 

Nov  24 

Nov  24 

Nov  28 

Nov  29 

Nov  30 

Dec  1 

Dec4 

Decs 

Dec6 

Dec? 

Dec  11 

Dec  12 

Dec  13 

Dec  14 


30  DAYS  AFTER 
PUBLICATION 

Dec  1 

Dec  4 

Dec4 

Dec  6 

Dec? 

Decs 

Dec  11 

Dec  13 

Dec  14 

Dec  15 

Dec  18 

Dec  18 

Dec  20 

Dec  21 

Dec  22 

Dec  26 

Dec  2? 

Dec  28 

Dec  29 


45  DAYS  AFTER 
PUBLICATION 

Dec  18 
Dec  18 
Dec  18 
Dec  21 
Dec  22 
Dec  26 
Dec  26 
Dec  28 
Dec  29 

Jan  2 

Jan  2 

Jan  2 

Jan  4 

Jan  5 

Jan  8 

Jan  8 
Jan  11 
Jan  12 
Jan  16 


60  DAYS  AFTER 
PUBLICATION 

Jan  2 

Jan  2 

Jan  2 

Jan  5 

Jan  8 

Jan  8 

Jan  8 
Jan  12 
Jan  16 
Jan  16 
Jan  16 
Jan  16 
Jan  19 
Jan  22 
Jan  22 
Jan  23 
Jan  26 
Jan  29 
Jan  29 


90  DAYS  AFTER 
PUBLICATION 

Jan  30 
Jan  31 

Febl 

Feb  5 

Feb  5 

Feb  6 

Feb? 
Feb  12 
Feb  12 
Feb  13 
Feb  14 
Feb  15 
Feb  20 
Feb  20 
Feb  20 
Feb  22 
Feb  26 
Feb  26 
Feb  2? 


Nov  30 


Dec  15 


Jan  2 


Jan  16 


Jan  29 


Feb  28 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OP  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keq>  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  die  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
befocc  the  shown  date. 


AEB  SMITH212J 

JOHN  SMITH 
;  212  MAIN  STREET 
;  FORESTVILLE  MD  20704 


DEC97RI 


:  AFRDO   SMITH212J 

:  JOHN   SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE  MD   20704 


DEC97RI 


To  be  sure  that  your  service  continues  without  interruption,  please  retom  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  pn^per  remittance.  Your  service 
will  be  reinstated. 

lb  change  yoor  addnss:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  witii 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Subscription  Order  Form 
onttf  precMrtng  COM:  CtMTgt  youT  otdur. 

*  5468  «'•  £»*yl 

□  V17C  u-      ..„/ .     *ii.^  To  fM  your  orders  (202)  512-2250 

Ylii>,  enter  my  subscnpoon(s)  as  follows.  Phooe  your  orters  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  doi/y  on/y  (FRDO),  at  $699  each  per  year. 

The  total  cost  of  my  order  is  $ .  Price  indudcs  regular  domestic  postage  and  handling,  and  is  subject  to  change. 

Intematiooal  customers  please  add  25%. 


Company  a  penoiai  narne 

(Please  type  of  prim) 

Additronal  addms/alicMion  tine 

Street  address 

aty.  State.  ZIP  code 

Daytime  pbone  inclildiiig  area  code 

• 

YES     NO 

Please  Choose  MetlMid  of  Payment: 

I    I  Oieck  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account        I    I    I    I    I    I    I    l-H 
m  VISA      C  MasterCard  Account 

I  I  I  I  M  I  I  I  I  I  I  I  I  I  I  I  ITD 

I    I    I    I    I  Tkaikyoufar 

I     I     1     I     I       (Credit  card  expiration  date)  „|^  order! 

Authonzing  signature  '"^i 

Mail  To:  Superintendent  of  Documents 

PO.  Box  37 1954.  PittshurBh.  PA  1  S?5ft-79S4 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  orwe  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volurries  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Registen 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


Ot<der  Proonwng  C^ods: 

*5419 


I I  YlLij,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

D  Six  months  at  $126.50 
Code  of  Federal  Regulations  (CPRM?)      D  One  year  at  $290  each 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Price  iiKludes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addiess/anention  line 


Please  Choose  MeUiod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I 1  GPO  Deposit  Account        |    |    | 

[J  VISA       Lj  MasterCard  Account 


-D 


Street  address 


City,  Stale.  ZIP  code 


Daytiine  phone  including  area  code 


III        III        1           III 

Thank  you  for 

1       1       1       1      J          {Crniil  canf  rxprv 'ion  (liltf ) 

your  order! 

Pufdiase  ordernumber  (optional) 

May  we 


YES    NO 


Authorizing  signature  *n 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactnnent,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo  gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  YES.  enter  my  subscriptioiKs)  as  follows: 


Order  Procnsmg  Com 

*6216 


Ch»rg»  your  onltrA 
tt's  EMy/t 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session,  2(X)1  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  indudes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  nane 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


YES  NO 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GFO  Deposit  Account        I    I    I 


l-D 


CH  VISA       n  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for . 
your  order! 


Authorizing  signature  ' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


66 


2 

1 
2 


1 


2 

1 
3 


«   F=^ 


UMI 


11-2-01 

Vol.  66       No.  213 


Friday 
Nov.  2,  2001 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use.  S300 


PERIODICALS 

Postage  and  Fees  Paid 

U  S  Government  Printing  Office 

(ISSN  0097-6326) 


ft  A  *  A  «  ft  it  A  ft  A  ft  ft  *  it  ft  ft  ft3-[)jGIT 
A   FR         BELLH300B   JAN      02 
BELL    &   HOWELL 
BONNIE   COL VI N 
300   N   ZEEB   RD 

ARBOR  HI      48106 


B 


481 


66 


SS 


2 
1 
3 


UO 


0O1 


11-2-01 

VoL  66        No.  213 

Pages  55555-55870 


Friday 
Nov.  2,  2001 


*-A 


n 


Federal  Register / Vol.  66,  No.  213 /Friday,  November  2,  2001 


The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
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Securities: 
Accounts  holding  security  futures  products:  applicability 
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Agency  information  collection  activities: 
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Education  Department 

NOTICES 

Agency  information  collection  activities: 
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See  Federal  Energy  Regulatory  Commission 
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Meetings: 
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Forum,  55647-55648 
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Environmental  statements;  availability,  etc.: 
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55843-55847 
Sterilization  facilities;  ethylene  oxide  emissions 
standards,  55577-55585 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
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PROPOSED  RULES 
Air  pollution  control;  new  motor  vehicles  and  engines: 
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Federal  Communications  Commission 
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Northeast  Generation  Co.,  55651 
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Sea  Robin  Pipeline  Co.,  55652 
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Woronoco  Hydro  LLC.  55653-55654 
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Motor  carrier  safety  standards: 
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Ford  Motor  Co.;  fuel  tank  exemptions,  55727-55728 
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Fish  and  Wildlife  Service 
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See  Children  and  Families  Administration 
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Black  sea  bass,  55599-55600 
West  Coast  States  and  Western  Pacific  fisheries — 
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Base  realignment  and  closure — 
Naval  Weapons  Industrial  Reserve  Plant,  NY.  55645- 
55646 

« 

Nuclear  Regulatory  Commission 

RULES 
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Securities: 
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Aviation  and  International  Affairs,  Assistant  Secretary, 
55598-55599 

Treasury  Department 
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PROPOSED  RULES 
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Proclamation  7491  of  October  30,  2001 
Veterans  Day,  2001 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Two  hundred  and  twenty-five  years  ago,  the  signers  of  the  Declaration 
of  Independence  declared  that  "all  Men  are  created  equal,  that  they  are 
endowed  by  their  Creator  with  certain  unalienable  Rights,  that  among  these 
are  Life,  Liberty,  and  the  Pursuit  of  Happiness." 

Throughout  the  course  of  American  history,  courageous  men  and  women 
have  taken  up  arms  to  secure,  defend,  and  maintain  these  core  principles 
upon  which  our  Nation's  freedoms  depend.  On  September  11,  2001,  terrorists 
ruthlessly  attacked  our  lanjl  and  these  freedoms.  The  terrorists'  deluded 
attempt  to  assail  our  spirit  failed,  and  our  Nation's  response  reveals  that 
the  spirit  of  freedom  is  as  strong  as  ever.  Our  troops  are  now  fighting 
overseas  to  defeat  terrorism,  and,  in  that  effort,  they  follow  in  the  footsteps 
of  the  48  million  men  and  women  who,  since  our  Nation's  founding,  have 
stepped  forward  to  defend  our  land. 

Today,  there  are  more  than  25  million  living  veterans  who  served  our 
Nation  in  times  of  peace  and  war.  Many  of  them  willingly  entered  harm's 
way  to  fight  for  our  freedoms.  These  veterans  have  diverse  religious  beliefs 
and  come  from  varying  backgrounds  and  ethnicities.  By  their  service,  they 
kept  America  strong,  and  they  have  protected  our  way  of  life  from  tyranny's 
grip  for  over  two  centuries.  At  this  moment,  men  and  women  of  the  Army, 
Navy,  Air  Force,  Marines,  and  Coast  Guard  are  serving  around  the  world. 
They  represent  our  resolute  dedication  to  achieving  a  lasting  peace  out 
of  the  new  challenges  and  threats  of  the  21st  century. 

On  Veterans  Day,  let  us  pause  to  reflect  on  the  sacrifices  of  all  of  those 
who  have  put  on  the  uniform  to  serve  in  the  United  States  military.  Let 
us  honor  our  veterans,  who  proved  their  heroism  and  love  of  cour>try  time 
and  again,  from  Yorktown  and  Gettysburg  to  Iwo  Jima  and  the  Persian 
Gulf  They  consistently  defended  our  ideals  across  the  glol)e;  and  they 
continue  to  inspire  those  who  defend  America  today,  half  a  world  away. 
More  than  a  million  have  died  in  service  to  America;  and  more  than  a 
million  and  a  half  have  been  wounded.  Some  sustained  serious  injuries 
in  combat  and  now  live  with  disabilities.  Our  Nation  will  always  be  grateful 
for  the  noble  sacrifices  made  by  these  veterans.  We  can  never  adequately 
repay  them.  But  we  can  honor  and  respect  them  for  their  service. 

As  we  consider  the  sacrifices  and  efforts  of  oiu-  veterans,  we  must  never 
forget  that  freedom  comes  at  a  cost.  Therefore,  I  ask  all  schools  to  observe 
November  11  through  November  17,  2001,  as  National  Veterans  Awareness 
Week,  and  to  invite  a  veteran  to  speak  at  their  school.  This  "Lessons  in 
Liberty"  initiative  will  serve  to  honor  America's  veterans,  while  reminding 
yoimg  people  of  the  strong  principles  upon  which  our  Nation  is  founded. 
Our  veterans  have  much  to  share  with  our  young  people  about  liberty, 
patriotism,  democracy,  and  independence.  They  are  living  examples  of  the 
timeless  truth  that  freedom  is  not  free.  I  call  upon  our  veterans  to  serve 
our  country  in  a  different  way,  by  teaching  a  new  generation  of  young 
Americans  the  importance  of  the  liberties  they  helped  secure. 
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In  respect  and  recognition  of  the  contributions  our  service  men  and  women 
have  made  to  the  cause  of  peace  and  freedom,  the  Congress  has  provided 
(5  U.S.C.  6103  (a))  that  November  11  of  each  year  shall  be  set  aside  as 
a  legal  public  holiday  to  honor  veterans. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  November  11,  2001,  as  Veterans  Day  and 
urge  all  Americans  to  observe  November  11  through  November  17,  2001, 
as  National  Veterans  Awareness  Week.  I  urge  all  Americans  to  recognize 
the  valor  and  sacrifice  of  our  veterans  through  appropriate  public  ceremonies 
and  private  prayers.  I  call  upon  Federal,  State,  and  local  officials  to  display 
the  flag  of  the  United  States  and  to  encourage  and  participate  in  patriotic 
activities  in  their  communities.  I  invite  civic  and  fraternal  organizations, 
places  of  worship,  schools,  businesses,  vmions,  and  the  media  to  support 
this  national  observance  with  suitable  commemorative  expressions  and  pro- 
grams. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  PART  630 
RIN  3206-AJ51 

Absence  and  Leave;  Use  of  Restored 
Annual  Leave 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  aid  agencies  and 
employees  responding  to  the  "National 
Emergency  by  Reason  of  Certain 
Terrorist  Attacks"  on  the  World  Trade 
Center  and  the  Pentagon.  The 
regulations  provide  that  employees  who 
would  forfeit  excess  annual  leave 
because  of  their  work  to  support  the 
nation  during  the  national  emergency 
will  be  deemed  to  have  scheduled  their 
excess  annual  leave  in  advance.  Such 
employees  will  be  entitled  to  restoration 
of  their  amiual  leave  under  these 
regulations. 

DATES:  The  interim  regulations  are 
effective  on  December  3,  2001. 
Comments  must  be  received  on  or 
before  January  2,  2002. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington, 
DC  20415,  FAX:  (202)  606-0824.  or  e- 
mail:  payleave@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Herzberg,  (202)  606-2858, 
SUPPLEMENTARY  INFORMATION:  On 
September  14,  2001,  President  Bush 
declared  a  "National  Emergency  by 
Reason  of  Certain  Terrorist  Attacks"  on 
the  World  Trade  Center  and  the 


Pentagon.  The  unprecedented  events  of 
September  11,  2001,  the  efforts  toward 
recovery  and  response,  and  the 
continuing  and  immediate  threat  of 
further  attacks  on  the  United  States  have 
found  many  Federal  agencies  involved 
in  activities  vital  to  our  nation.  The 
Office  of  Personnel  Management  (OPM) 
is  issuing  these  regulations  to  tesist 
Federal  employees  who  would  lose 
entitlement  to  excess  annual  leave 
because  of  their  involvement  in  national 
emergency  efforts.  These  interim 
regulations  simplify  the  restoration  of 
employees'  forfeited  aimual  leave  and 
impose  relaxed  time  limitations  for 
using  restored  annual  leave.  The 
procediuBS  established  by  these  interim 
regulations  are  similar  to  those 
estabUshed  at  5  CFR  630.309  for 
employees  who  were  deemed  essential 
to  the  Year  2000  (Y2K)  computer 
conversion. 

Section  6304  of  title  5,  United  States 
Code,  establishes  limitations  on  the 
amount  of  annual  leave  an  employee 
may  carry  over  from  one  leave  year  to 
the  next.  Most  employees  can  carry  over 
no  more  than  240  hoiu^  of  annual  leave 
to  the  next  leave  year.  However,  5 
U.S.C.  6304(d)(1)(b)  also  provides  that 
excess  annual  leave  lost  as  a  result  of 
"exigencies  of  the  public  business  when 
the  annual  leave  was  scheduled  in 
advance"  may  be  restored  to  the  affected 
employee.  For  the  purpose  of  Federal 
leave  administration,  an  exigency  of  the 
public  business  occiu^  when  there  is  a 
pressing  need  for  an  employee's  service 
and  his  or  her  pre-approved  annual 
leave  must  be  canceled  because  there 
are  no  other  practical  alternatives 
available  to  accomplish  the  work  by  a 
given  deadline. 

Many  employees  in  Federal  agencies 
are  essential  to  on-going  efforts  to  cope 
with  the  national  emergency.  As  a 
result,  many  of  these  employees  will  be 
faced  with  the  possible  forfeiture  of 
"use  or  lose"  annual  leave  because  they 
must  remain  on  the  job  to  guarantee  the 
fulfillment  of  the  agencies'  missions 
during  this  critical  period  and  l)eyond. 
Under  the  normal  rules,  agencies  would 
he  faced  with  the  administrative  burden 
of  scheduling,  canceling,  and  restoring 
such  leave  for  these  employees  at  a  time 
when  all  available  attention  and  energy 
should  be  focused  on  the  national 
emergency. 

The  "National  Emergency  by  Reason 
of  Certain  Terrorist  Attacks"  constitutes 


an  exigency  of  the  public  business 
under  5  U.S.C.  6304(d)(1)(b),  which 
justifies  the  restoration  of  any  forfeited 
annual  leave  in  excess  of  the  maximum 
allowable  limits.  Since  it  is  known  in 
advance  that  it  is  not  possible  for 
employees  involved  in  the  national 
emergency  to  be  absent  on  leave,  the 
scheduling  and  canceling  of  such  leave 
places  an  unnecessary  administrative 
burden  on  the  employees  and  agencies 
involved.  In  support  of  both  agencies' 
and  employees'  needs,  we  are 
simplifying  the  procedures  for  restoring 
annual  leave  forfeited  as  a  result  of  the 
national  emergency.  Section  630.311(a) 
of  tide  5,  Code  of  Federal  Regulations, 
will  deem  the  "National  Emergency  by 
Reason  of  Certain  Terrorist  Attacks"  an 
exigency  of  the  public  business.  In 
addition,  under  §630,31 1(b),  annual 
leave  forfeited  in  a  leave  year  as  a  result 
of  the  national  emergency  will  be 
deemed  to  have  been  scheduled  in 
advance  for  the  purpose  of  satisfying  the 
requirements  in  5  U.S.C.  6304(d)  and  5 
CFR  630.308.  Therefore,  annual  leave 
forfeited  at  the  end  of  a  leave  year  as  a 
result  of  the  national  emergency  will  be 
restored  under  5  U.S.C,  6304  and  placed 
in  a  separate  restored  leave  account. 

Time  Limit  for  Use  of  Restored  Leave 

Under  the  ciurent  §  630,306.  all 
restored  annual  leave  must  be 
scheduled  and  used  not  later  than  the 
end  of  the  leave  year  ending  2  years 
after  the  termination  date  of  the 
exigency  of  the  public  business — i.e., 
the  end  of  the  national  emergency  or 
transfer  of  the  employee  to  another 
position  that  is  not  considered  essential. 
Employees  with  large  restored  annual 
leave  accounts  or  employees  remaining 
in  positions  performing  work  that  is 
essential  to  the  national  emergency  for 
an  extended  period  of  time  may  accrue 
large  amounts  of  annual  leave  in  their 
accounts.  Under  the  current  regulations, 
the  affected  employees  would  have  to 
schedule  and  use  all  of  the  restored 
leave  by  the  end  of  the  leave  year 
ending  2  years  after  the  termination  date 
of  the  exigency  of  the  public  business. 
As  a  result,  employing  agencies  would 
have  to  deal  with  the  consequence  of 
employees  using  sizeable  amounts  of 
leave  within  2  to  3  years  after  the  end 
of  the  national  emergency.  At  the  same 
time,  annual  leave  that  accrues  during 
that  2-  to  3-year  period  would  routinely 
create  a  "use  or  lose"  situation. 
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To  help  alleviate  this  situation,  we  are 
providing  that  leave  which  is  restored  as 
a  result  of  the  exigency  caused  by  the 
national  emergency  will  have  the  same 
time  limits  for  restoration  as  are 
currently  used  for  Department  of 
Defense  employees  in  installations 
undergoing  closure  or  realignment.  (See 
5  CFR  630.306(b).)  A  full-time  employee 
will  be  required  to  schedule  and  use 
excess  annual  leave  of  416  hours  or  less 
by  the  end  of  the  leave  year  in  progress 
2  years  after  the  date  the  employee  is  no 
longer  subject  to  the  exigency  of  the 
public  business  created  by  the  national 
emergency.  The  agency  will  extend  that 
period  by  1  leave  year  for  each 
additional  208  hours  of  excess  annual 
leave  or  any  portion  thereof.  A  part-time 
employee  will  be  required  to  schedule 
and  use  excess  annual  leave  in  an 
amount  equal  to  or  less  than  20  percent 
of  the  number  of  hours  in  the 
employee's  scheduled  annual  tour  of 
duty  by  the  end  of  the  leave  year  in 
progress  2  years  after  the  date  the 
employee  is  no  longer  subject  to  the 
exigency.  The  agency  will  extend  this 
period  by  1  leave  year  for  each 
additional  number  of  hours  of  excess 
annual  leave,  or  any  portion  thereof, 
equal  to  10  percent  of  the  number  of 
hours  in  the  employee's  scheduled 
annual  tour  of  duty. 


Treatment  of  Current  Restored  Leave 
Accounts 

i 
Some  employees  currently  involved 
in  theexigency  created  by  the  national 
emergency  have  an  "active"  restored 
leave  account — i.e.,  an  account  of 
restored  aimual  leave  that  was 
established  under  other  conditions 
permitting  restoration  of  annual  leave 
under  5  U.S.C.  6304(d).  Since  there  is 
no  authority  to  restore  previously 
restored  aimual  leave,  employees  (and 
agencies)  have  little  option  but  to  use 
(or  permit  the  use  of)  the  leave  in  the 
"active"  restored  leave  account  to  avoid 
the  forfeit\ire  of  annual  leave,  even 
though  the  employees  are  needed  for 
critical  projects  in  connection  with  the 
national  emergency.  The  interim 
regulations  at  §  630.311(d)  will  alleviate 
this  problem  because  the  time  limitation 
for  using  active  restored  annual  leave 
will  be  canceled  for  the  entire  period 
during  which  employees'  services  are 
determined  to  be  essential  for  activities 
associated  with  the  national  emergency. 
At  the  end  of  the  national  emergency,  a 
new  time  limit  will  be  established  under 
§630.31 1(c)  for  using  all  restored  leave 
available  to  the  employee  under  5 
U.S.C.  6304(d). 


Employees  Who  Transfer  to  Another 
Position 

As  noted  earlier,  §  630.308  currently 
requires  that  before  forfeited  leave  may 
be  considered  for  restoration,  the  leave 
must  have  been  scheduled  in  writing 
before  the  start  of  the  third  biweekly  pay 
period  prior  to  the  end  of  the  leave  year. 
We  are  concerned  about  the  possible 
consequences  of  requiring  advance 
scheduling  for  an  employee  who 
transfers  from  a  position  deemed 
necessary  for  the  national  emergency  to 
another  position  during  the  latter 
portion  ot  a  leave  year.  It  is  possible  that 
such  employees  would  have  leave  in 
excess  of  the  maximum  limitation,  but 
would  stidl  be  unable  to  schedule  it. 
Therefore,  the  interim  regulations  at 
§  630.310(e)  will  allow  an  agency  to 
consider  restoration  of  aimual  leave 
forfeited  at  the  end  of  the  leave  year  to 
an  employee  whose  involvement  in  the 
national  emergency  ends  during  the 
leave  year  if  the  agency  determines  that 
there  is  a  correlation  between  the  lack 
of  advance  scheduling  and  the  duties  of 
the  employee's  former  position. 

OPM  believes  such  annual  leave  may 
be  considered  for  restoration.  Section 
630.311(e)  requires  affected  employees 
to  make  a  reasonable  effort  to  comply 
with  the  advance  scheduling 
requirement  in  §  630.308(a).  However, 
the  head  of  an  agency  may  exempt  an 
employee  from  the  advance  scheduling 
requirement  if  the  employee  can  show 
that  he  or  she  was  involved  in  activities 
necessary  to  the  national  emergency 
during  the  leave  year  and  was  unable  to 
comply  with  the  scheduling 
requirement  due  to  circumstances 
beyond  his  or  her  control.  Since  the 
agency  may  determine  that  there  was 
sufficient  time  for  the  employee  to 
schedule  and  use  annual  leave  before 
the  end  of  the  leave  year,  this  provision 
does  not  guarantee  that  excess  aimual 
leave  will  be  restored. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effective  Date 

In  order  to  give  practical  effect  to 
these  regulations,  I  find  that  good  cause 
exists  to  waive  the  general  notice  of 
proposed  rulemaking  pursuant  to  5 
U.S.C.  553(b)(3)(B).  Also,  I  find  that 
good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days.  The  delay 
in  the  effective  date  is  being  waived  to 
give  affected  employees  the  benefit  of 
these  new  provisions  as  quickly  as 
possible. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


because  they  will  affect  only  Federal 
agencies  and  employees. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  630 

Government  employees. 
Office  of  Personnel  Management. 
Kay  Coles  James, 

Director. 

Accordingly,  OPM  is  amending  part 
630  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  Sec.  630.301  also 
issued  under  Pub.  L.  103-356, 108  Stat.  3410; 
Sec.  630.303  also  issued  under  5  U.S.C. 
6133(a);  Sees.  630.306  and  630.308  also 
issued  under  5  U.S.C.  6304(d)(3),  Pub.  L. 
102-484, 106  Stat.  2722,  and  Pub.  L.  103- 
337, 108  Stat.  2663;  subpart  D  also  issued 
under  Pub.  L.  103-329. 108  Stat.  2423;  Sec. 
630.501  and  subpart  F  also  issued  under  E.O. 
11228,  30  FR  7739,  3  CFR,  1974  Comp.,  p. 
163;  subpart  G  also  issued  under  5  U.S.C. 
6305;  subpart  H  also  issued  under  5  U.S.C. 
6326;  subpart  I  also  issued  under  5  U.S.C. 
6332,  Pub.  L.  100-566, 102  Stat.  2834,  and 
Pub.  L.  103-103,  107  Stat.  1022;  subpart  J 
also  issued  under  5  U.S.C.  6362,  Pub.  L  100^ 
566,  and  Pub.  L.  103-103;  subpart  K  also 
issued  under  Pub.  L.  105-18,  111  Stat.  158; 
subpart  L  also  issued  under  5  U.S.C.  6387 
and  Pub.  L.  103-3, 107  Stat.  23;  and  subpart 
M  also  issued  under  5  U.S.C.  6391  and  Pub. 
L.  102-25, 105  Stat.  92. 

Subpart  C— Annual  Leava 

2.1n  §  630.308,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  630.308    Scheduling  of  annual  leave. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  §§  630.310  and 
630.311,  before  annual  leave  forfeited 
under  5  U.S.C.  6304  may  be  considered 
for  restoration  under  that  section,  use  of 
the  annual  leave  must  have  been 
scheduled  in  writing  before  the  start  of 
the  third  biweekly  pay  period  prior  to 
the  end  of  the  leave  year. 
***** 

3.  A  new  §  630.311  is  added  to  read 
as  follows: 

§  630.31 1    Scheduling  of  annual  leave  by 
employees  determined  necessary  to 
res|)ond  to  the  "National  Emergency  by 
Reason  of  Certain  Terrorist  Attacks." 

(a)  The  "National  Emergency  by 
Reason  of  Certain  Terrorist  Attacks" 
(Presidential  Proclamation  of  September 
14,  2001)  is  deemed  to  be  an  exigency 
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of  the  public  business  for  the  purpose  of 
restoring  annual  leave  forfeited  under  5 
U.S.C.  6304. 

(b)  For  any  employee  who  forfeits 
annual  leave  under  5  U.S.C.  6304  at  the 
beginning  of  a  leave  year  because  the 
agency  determined  the  employee's 
services  were  required  in  response  to 
the  national  emergency,  the  forfeited 
annual  leave  is  deemed  to  have  been 
scheduled  in  advance  for  the  purpose  of 
5  U.S.C.  6304(d)(1)(B)  and  §630.308. 

(c)  Annual  leave  restored  under  5 
U.S.C.  6304(d)  because  of  the  national 
emergency  must  be  scheduled  and  used 
within  the  time  limits  prescribed  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section: 

(1)  A  full-time  employee  must 
schedule  and  use  excess  annual  leave  of 
416  hours  or  less  by  the  end  of  the  leave 
year  in  progress  2  years  after  the  date 
the  employee's  services  are  no  longer 
required  by  the  national  emergency.  The 
agency  must  extend  this  period  by  1 
leave  year  for  each  additional  208  hours 
of  excess  annual  leave  or  any  portion 
thereof. 

(2)  A  part-time  employee  must 
schedule  and  use  excess  annual  leave  in 
an  amount  equal  to  or  less  than  20 
percent  of  the  number  of  hours  in  the 

.  employee's  scheduled  annual  tour  of 
duty  by  the  end  of  the  leave  year  in 
progress  2  years  after  the  date  the 
employee's  services  are  no  longer 
required  by  the  national  emergency.  The 
agency  must  extend  this  period  by  1 
leave  year  for  each  additional  number  of 
hours  of  excess  annual  leave,  or  any 
portion  thereof,  equal  to  10  percent  of 
the  number  of  hours  in  the  employee's 
scheduled  annual  tour  of  duty. 

(d)  The  time  limits  established  under 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  for  using  restored  annual  leave 
accounts  do  not  apply  for  the  entire 
period  during  which  an  employee's 
services  are  required  for  the  national 
emergency.  When  coverage  under 
paragraphs  (a)  and  (b)  of  this  section 
ends,  a  new  time  limit  will  be 
established  under  paragraph  (c)  of  this 
section  for  all  annual  leave  restored  to 
an  employee  under  5  U.S.C.  6304(d). 

(e)  An  employee  whose  services  were 
determined  essential  during  the  national 
emergency,  but  who  subsequently 
moves  to  a  position  not  considered 
essential,  must  make  a  reasonable  effort 
to  comply  with  the  scheduling 
requirement  in  §630. 308(a).  The  head  of 
the  agency  or  his  or  her  designee  may 
exempt  such  an  employee  from  the 
advance  scheduling  requirement  in 

§  630.308(a)  if  coverage  imder 
paragraphs  (a)  and  (b)  of  this  section 
terminated  during  the  leave  year  and  the 
employee  can  demonstrate  that  he  or 


she  was  unable  to  comply  with  the 
advance  scheduling  requirement  due  to 
circiunstances  beyond  his  or  her 
control. 

[FR  Doc.  01-27518  Filed  11-1-01;  8:45  am) 
BHUNC  COOE  632S-3A-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
Rm  3t50-AG82 

Uat  Of  Approved  Spant  Fuel  Storage 
Caaka:  Waatlnghouaa  MC-10 
Tarmlnatton;  Conflmurtlon  of  Effective 
Data 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  November  5,  2001,  for 
the  direct  final  rule  that  appeared  in  the 
Federal  Register  of  August  21,  2001  (66 
FR  43761).  This  direct  final  rule 
amended  the  NRC's  regulations  revising 
the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  by  terminating 
Certificate  of  Compliance  Number  1001 
for  the  Westinghouse  MC-10  cask 
system.  The  Westinghouse  MC-10  can 
no  longer  be  used  to  store  spent  fuel 
under  a  general  license.  This  document 
confirms  the  effective  date. 
DATES:  The  effective  date  of  November 
5,  2001  is  confirmed  for  this  direct  final 
rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike.  Rockville,  MD.  These 
same  documents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  Web  site  (http:// 
ruleforum.lInl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-8126 
(E-mail:  mlhl@nrc.gov). 
SUPPLEMENTARY  INFORMATION:  On  August 
21,  2001  (66  FR  43761),  the  NRC 
published  in  the  Federal  Register  a 
direct  final  rule  amending  its 
regulations  in  10  CFR  72  revising  the 
"List  of  Approved  Spent  Fuel  Storage 
Casks"  by  terminating  Certificate  of 


Compliance  Number  1001  for  the 
Westinghouse  MC-10  cask  system.  The 
Westinghouse  MC-10  can  no  longer  be 
used  to  store  spent  fuel  under  a  general 
license.  In  the  direct  final  rule,  NRC 
stated  that  if  no  significant  adverse 
comments  were  received,  the  direct 
final  rule  would  become  final  on  the 
date  noted  above.  The  NRC  did  not 
receive  any  comments  that  warranted 
withdrawal  of  the  direct  final  rule. 
Therefore,  this  rule  will  become 
effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  October,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Servicet,  Office  of 
Administration. 

[FR  Doc.  01-27578  Filed  1 1-1-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  M-CE-113-A0:  Anwndment 
39-12493;  AD  2001-22-14] 

RIN  212a-AA64 

Airworthineaa  DIractivaa;  Overland 
Aviation  Servicea  Fire  Extinguishing 
System  Bottle  Cartridges 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Overland  Aviation 
Services  (OAS)  fire  extinguishing 
system  bottle  cartridges  that  were 
distributed  during  a  certain  time  period 
and  are  installed  on  aircraft.  This  AD 
requires  you  to  remove  from  service  any 
of  these  fire  extinguishing  system  bottle 
cartridges.  This  AD  is  the  result  of 
several  incidents  where  the  fire 
extinguishing  system  bottle  cartridges 
activated  with  excessive  energetic  force. 
In  one  instance,  the  discharge  valve 
outlet  screen  fractured  and  the  screen 
material  went  through  the  distribution 
manifold.  The  actions  specified  by  this 
AD  are  intended  to  prevent  damage  to 
fire  extinguishing  system  components 
caused  by  a  fire  extinguishing  system 
bottle  cartridge  activating  with 
excessive  energetic  force,  which  could 
result  in  the  fire  extinguishing  system 
operating  improperly. 
EFFECTIVE  DATE:  This  AD  becomes 
effective  on  December  10,  2001. 
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ADDRESSES:  You  may  obtain  copies  of 
the  document  referenced  in  this  AO 
from  Overland  Aviation  Services.  10271 
Bach  Boulevard.  St.  Louis,  Missouri 
63132.  You  may  view  this  dociunent  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-CE-l  1 3-AD,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  D.  Janusz,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209:  telephone:  (316)  946-4148; 
facsimile:  (316)  946-4407.  { 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  reports  of  several 
incidents  where  fire  extinguishing 
system  bottle  cartridges  that  were 
manufactiired  by  Overland  Aviation 
Services  (OAS)  activated  with  excessive 
energetic  force.  In  one  instance,  the 
discharge  valve  outlet  screen  fractured 
and  the  screen  material  went  through 
the  distribution  manifold. 

The  fire  extinguishing  system  bottle 
cartridges  are  considered  critical  parts. 
The  fire  extinguishing  system  is  only 
required  to  function  after  a  failure  or 
series  of  failures  have  occurred  and 
developed  into  the  potential  for  a  fire. 
In  the  above-referenced  incidents,  the 
fire  extinguishing  system  could  not  be 
relied  on  because  of  the  potential  for 
damage  to  the  fire  extinguishing  system 
components  that  could  result  from  a 
cartridge  activating  with  excessive 
energetic  force.  OAS  distributed  fire 
extinguishing  system  bottle  cartridges 
that  could  incorporate  this  problem 
bom  April  1, 1996,  through  September 
15,  1997. 

What  is  the  potential  impact  if  FAA 
took  no  action?  A  fire  extinguishing 
system  bottle  cartridge  activating  with 
excessive  energetic  force  could  result  in 
damage  to  fire  extinguishing  system 
components  and  cause  the  system  to 
operate  improperly.  This  could  lead  to 
passenger  injury  in  the  event  of  an 
airplane  fire. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  OAS  fire 
extinguishing  system  bottle  cartridges 
that  were  distributed  fix)m  April  1,  1996, 
through  September  15,  1997,  and  were 
installed  on  aircraft.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  12, 1999  (64  FR  37471).  The 


NPRM  proposed  to  require  you  to 
remove  bom  service  any  of  these  fire 
extinguishing  system  bottle  cartridges. 
Was  the  pubhc  invited  to  comment? 
The  FAA  encoinaged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Change  the 
Compliance  Time  to  "the  Next 
Scheduled  Inspection/Maintenance 
Interval" 

What  is  the  commenter's  concern? 
One  commenter  recommends  that  FAA 
change  the  compliance  time  to  the  next 
scheduled  inspection/maintenance 
interval.  This  would  coincide  with  OAS 
Service  Bulletin  22-09-97. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concvir  with 
changing  the  compliance  to  the  next 
scheduled  inspection/maintenance 
interval.  Operators  of  airplanes  with  the 
affected  equipment  use  their  airplanes 
in  different  operations,  e.g.,  parts  121 
and  135  of  the  Federal  Aviation 
Regulations  (14  CFR  parts  121  and  135). 
These  operations  allow  different 
inspection/maintenance  intervals.  The 
next  inspection/maintenance  interval 
for  some  airplanes  may  occur  within  a 
week  after  this  AD  becomes  effective 
where  the  interval  for  other  airplanes 
may  occur  a  year  after  the  AD  becomes 
effective.  ^ 

We  have  determined  that  the 
compliance  time  of  "180  days  after  the 
effective  date  of  the  AD"  will  neither 
inadvertently  ground  any  airplanes  nor 
allow  airplanes  to  operate  with 
potentially  defective  equipment  for  an 
extended  period  of  time. 

We  will  consider  individual 
extensions  to  the  compliance  times  as 
alternative  methods  of  compliance 
provided  they: 
— Provide  a  level  of  safety  that  is 

acceptable  to  FAA;  and 
— Are  submitted  using  the  procedures  in 

the  AD. 

We  are  not  making  any  changes  to  the 
final  rule  as  a  result  of  these  comments. 

Comment  Issue  No.  2:  Re-estimate  the 
Cost  Impact 

What  is  the  commenter's  concern?  A 
commenter  states  that  FAA's  cost 
analysis  does  not  account  for  the 
potential  unnecessary  inspection  and 
removal  of  parts  when  you  cannot 
identify  whether  one  of  the  affected 
cartridges  is  installed.  The  commenter 
estimates  this  cost  impact  at  three  times 
more  than  FAA's  estimate. 

What  is  FAA 's  response  to  the 
concern?  We  based  our  cost  analysis  on 


operator  input  of  the  efforts  to 
accomplish  the  inspection  and 
replacement  of  the  suspect  part.  Any 
unnecessary  removal  would  be  the 
result  of  improper  identification  or  a 
lack  of  proper  maiptenance  records.  We 
have  determined  that,  if  proper 
maintenance  was  followed,  the  owner/ 
operator  of  an  airplane  will  maintain  a 
direct  correlation  between  the  identity 
of  parts  on  a  particular  airplane  and  that 
airplane's  maintenance  records  and 
logbooks. 

We  are  not  making  any  changes  to  the 
final  rule  as  a  result  of  these  comments. 

Comment  Issue  No.  3:  Clarify  the 
Approved  Replacement  Parts 

What  is  the  commenter's  concern? 
One  commenter  asks  for  clarification 
regarding  whether  you  can  use  a 
replacement  part  with  the  same  part 
number  as  those  affected  by  this  action. 
The  commenter  believes  you  can  if  the 
part  is  not  of  the  suspect  distribution 
date  or  lot  number.  However,  the 
commenter  feels  that  the  current 
wording  in  the  NPRM  on  this  issue  is 
unclear. 

What  is  FAA 's  response  to  the 
concern  ?  After  re-evaluating  the 
wording  in  the  NPRM,  we  concin  that 
the  language  could  be  more  clear.  To 
address  this,  we  are  also  specifying  the 
lot  number  and  the  distribution  date  in 
all  references  to  part  number  in  the  AD. 

Conmient  Issue  No.  4:  Explain  Why 
FAA  Uses  the  Distribution  Date  of  the 
Cartridge  Instead  of  the  Manufacturing 
Date 

What  is  the  commenter's  concern? 
One  conunenter  asks  for  information 
regarding  the  requirement  to  use  the 
distribution  date  of  suspect  parts 
instead  of  the  manufacturing  date.  In 
particular,  the  commenter  wants  to  be 
able  to  substitute  the  manufacturing 
date  for  the  distribution  date  and  wants 
information  about  the  relationship 
between  the  two. 

What  is  FAA 's  response  to  the 
concern?  The  manufactiner  of  the 
suspect  part  does  not  tie  a  single 
manufactiuing  date  to  a  specific  lot 
niunber.  The  lot  number  more  directly 
identifies  suspect  components.  For 
example,  the  manufactiuer  has 
produced  parts  with  the  same  lot 
number  on  five  different  manufacturing 
dates. 

Distribution  dates  are  also  as 
important  as  the  lot  niunbers.  Parts  may 
have  been  manufactured  earlier  than  the 
distribution  date  or  the  date  when  sent 
to  the  field  or  distributor. 

Because  of  these  discrepancies 
between  the  manufacturing  date  and  the 
lot  number  and  distribution  dates,  we 
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are  using  the  part  number,  lot  number, 
and  distribution  date  as  the  identifying 
criteria  for  this  AD  action. 

We  are  not  making  any  changes  to  the 
final  rule  as  a  result  of  these  comments. 

Comment  Issue  No.  5:  Extend  the 
Compliance  Time  To  Ensure  Parts 
Availability 

What  is  the  commenter's  concern? 
OAS  requests  FAA  extend  the  comment 
period  so  the  company  can  ensure  that 
parts  are  available  to  all  affected 
owners/operators  of  the  aircraft  with  the 
afiiected  cartridges  installed.  OAS 
estimates  it  would  need  approximately 
210  days  as  of  August  10,  2001. 

What  is  FAA's  response  to  the 
concern?  We  will  increase  the 
compliance  time  from  120  days  to  180 
days.  The  AD  becomes  effective  on 
December  10,  2001  (122  days  past 
August  10,  2001).  This  would  give  OAS 
approximately  300  days  to  ensiue  that 
parts  are  available  to  all  affected 


owners/operators  of  the  aircraft  with  the 
affected  cartridges  installed. 

We  are  rhanging  the  final  rule  to 
reflect  this  change. 

What  is  FAA's  final  determination  on 
this  issue?  We  carefully  reviewed  all 
available  information  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
discussed  above  and  minor  editorial 
questions.  We  have  determined  that 
these  changes  and  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Compliance  Time  of  This  AD 

Why  is  the  compliance  of  this  AD 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS)?  The  unsafe 


condition  described  in  this  AD  is  not  a 
direct  result  of  aircraft  operation.  The 
fire  extinguishing  system  bottle 
cartridges  could  activate  with  excessive 
energetic  force  the  first  time  they  are 
used  diuing  flight.  This  could  occin  on 
an  aircraft  with  50  hours  TIS  or  an 
aircraft  with  10.000  hours  TIS. 
Therefore,  to  ensure  that  the  unsafe 
condition  is  corrected  in  a  timely 
manner,  this  AD  is  utilizing  a 
compliance  time  of  180  days  after  the 
effective  date  of  the  AD. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
5,128  fire  extinguishing  system  bottle 
cartridges 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  this  action: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  Cost  on  U.S. 
operators 

8  wofKhours  x  S60  oer  hour=$480 

OAS  to  provide  at  no  charge  

$480 

$2,461,440 

OAS  reports  that  2,100  parts  have 
been  removed  bom  service.  This 
reduces  the  cost  impact  of  this  AD  bom 
$2,461,440,  to  $1,453,440. 

The  niunber  of  cartridges  utilized 
varies  from  airplane  to  airplane.  The 
FAA  has  no  way  of  determining  which 
airplanes  have  die  affected  fire 
extinguishing  system  bottle  cartridges 
incorporated.  "Therefore,  FAA  has 
presented  the  cost  impact  of  this  AD 
based  upon  the  number  of  fire 
extinguishing  system  botUe  cartridges 
manufactured  instead  of  the  number  of 
airplanes  afiiected. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regidatory 
action"  imder  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  EXDT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
139.13    (AimndMq 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2001-22-14    OvarUiid  Aviation  Senrion: 

Amendment  39-12493:  Docket  No.  98- 
CE-l  13- AD. 

(a)  IWiot  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  fire  extinguishing  system 
bottle  cartridges  presented  in  paragraph  (a)(1) 
of  this  AD  that  were  distributed  from  April 
1. 1996,  through  September  15,  1997,  and  are 
installed  on,  but  not  limited  to,  the  specified 
aircraft: 

(1)  This  chart  presents  the  fire 
extinguishing  system  bottle  cartridge  part 
number,  the  fire  extinguishing  system  bottle 
assembly  basic  part  number,  the  make/model 
aircraft  that  the  system  could  be  installed  on, 
and  the  cartridge  lot  number: 


Overtand  Aviation  Serv- 
ices (OAS)  cartridge  part 
numl)ers 

Walter  Kidde  Aerospace  (WKA)  fire  extin- 
guishing system  (Firex)  t)ottie  assembly  t>asic 
part  numl)er 

Ktake/model  of  applicat>ie  aircrafl 

Cartridge  lot 
rHjmber 

OA472001  

472073.  472420,  472467.   897878,  897885, 
899170 

Aerospatiaie    ATR72     Series     ATR42-200, 
-300,  -320:  Embraer  EMB-120  Series 

SBI  1-1  SBI  1-2 
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Overland  Aviation  Sen- 
tees  (OAS)  cartndge  part 
numbers 

Walter  Kidde  Aerospace  (WKA)  fire  extin- 
guishing system  (Firex)  bottle  assembly  basic 
part  number 

Make/model  of  applicable  aircraft 

Cartridge  lot 
number 

OA841155  

890532.  890598.  890599.  891070.  891147. 
891814.  892308.  893675,  898768 

Boeing  707-100.  -100B  Series.  -300  Series, 
7206;  McDonnell  Douglas  DC-8  and  DC- 
8F  Series;  Lockheed  382.  382E,  382F, 
382G;  Sabreliner  NA-265  Series;  Bell  204B 

SBI  1-3,  OAS  1-2 

OA873364  

i 

472049,   472162,   472389,   472390,   893456. 
893523,  893524,  893572,  893726,  894703. 
895353.  897//0.  898006,  898066 

Gulfstream  G-1159,  G-1159B,  G-1159A; 
Cessna  425.  441.  550,  S550,  551,  552 
Fokker  F.28  Series;  SAAB  340  Series;  Bell 
412 

SBI1-3 

OA873571  

882807.  892857.  893244,  899827.  899927 

Boeing  707-100.  -100B  Series,  -300  Series. 
720B;  McDonnell  Douglas  DC-8.  DC-8F 
Series;  DC-9  Series;  Lockheed  382.  382E. 
382F. 382G 

SBI  2-2 

OAa76296  

472602.   472603,   473598,   895240,   895564. 
895678.  895683.  895877.  896054,  898150 

McDonnell  Douglas  DC-9-81.  DC-9-82. 
DC-9-83,  DC-10  Series;  Airbus  A300  Se- 
ries 

SBI  1-1.  OAS  1-1 

OA876299  

472268,  895656,  895752,  895848.  896165. 
896166,  897785,  897797.  897798 

Lockheed  L-1  Oil  Series 

SBI1-1 

OA897776 

472258.   472428.   897775.   897869.   897885. 
897899,  899066.  899074,  899170.  899486 

Canadair  CL-600-1A11,  CL-600  -2A12.  CL- 
600-2B16;  Embraer  EMB-120,  EMB 
120RT;  Sikorsky  S-76A;  SAAB  340  Series 

SBI  1-4.  SBI  1-15, 
SBI  1-16.  OAS 
1-1 

(2)  OAS  distributed  the  afTacted  fire 
extinguishing  system  bottle  cartridges  from 
April  1, 1996,  through  September  15, 1997. 
This  AD  does  not  apply  to  cartridges 
incorporated  on  the  aircraft  prior  to  April  1, 
1996. 

(3)  Procurement  records  may  show  if  the 
owner/operator  has  ever  bought  affected 
parts,  for  spares  or  time  replacements,  for 
airplane  installation,  or  to  support  a  repair 
shop.  These  could  be  cross-referenced  to  the 
lots  that  are  suspect.  Additionally,  a  review 
of  procurement  records  with  respect  to  the 
part  number,  lot  number,  and  distribution 
date  of  the  suspect  lots  would  also  reduce  the 
owners'/operators'  workload  of  having  to 
examine  all  applicable  Air  Transport 


Association  (ATA)  codes  in  the  databases.  A 
search  of  the  maintenance/inspection  records 
and  logbooks  of  a  specific  airplane  make  and 
model  and  serial  number  could  be  beneficial. 
(4)  The  fire  extinguishing  system  parts  are 
installed  up  to  a  hex  wrenching  flat  on  the 
cartridge  body.  These  wrenching  flats  have 
the  pari  number,  lot  number,  and  date  of 
manufacture  stamped  on  them,  as  well  as 
safety  wire  holes.  When  installed,  the  safety 
wire  will  probably  cover  up  at  least  one  bit 
of  the  above  information.  Inspecting  the 
wrenching  Hats  could  help  determine 
whether  the  fire  extinguishing  system  bottle 
cartridges  contain  a  suspect  pari  number 
with  the  affected  distribution  date  or  lot 
number. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  damage  to  fire  extinguishing 
system  components  caused  by  a  fire 
extinguishing  system  bottle  cartridge 
activating  with  excessive  energetic  force. 
This  could  result  in  the  fire  extinguishing 
system  operating  improperly  and  lead  to 
passenger  injury  in  the  event  of  an  airplane 
fire. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Check  tlie  maintenance  records  to  determine  whether  an  extin- 
guishing system  bottle  cartridge  that  is  referenced  in  paragraphs  (a) 
and  (a)(1)  of  this  AD  is  installed. 

(i)  If  an  affected  fire  extinguishing  system  bottle  cartridge  was  installed 
prior  to  April  1,  1996.  you  do  not  have  to  accomplish  the  removal 
and  replacement  requirements  of  this  AD  (paragraph  (d)(2)  of  this 
AD):  and. 

(ii)  Make  an  entry  into  the  aircraft  records  strawing  compliance  with 
that  portion  of  the  AD  in  accordance  with  section  43.9  of  the  Fed- 
eral Aviatkxi  Regulations  (14  CFR  43.9). 

(2)  Remove  from  servree  any  fire  extinguishing  system  bottle  cartridge 
referenced  in  paragraph  (a)  and  (a)(1)  of  this  AD).  Replace  that  bot- 
tle cartridge  with  an  FAA-approved  fire  extinguishing  system  txjttle 
cartridge  tfiat  is  not  one  of  the  applicable  OAS  part  numbers  that 
was  distributed  from  April  1,  1996,  through  September  15,  1997. 

(3)  Do  not  install,  on  any  aircraft,  any  affected  OAS  fire  extinguishing 
system  bottled  cartridge  that  was  distributed  from  April  1.  1996, 
through  September  15,  1997. 


Within  the  next  180  days  after  De- 
cember 10,  2001  (the  affected 
date  of  this  AD). 


Within  tfie  next  180  days  after  De- 
cember 10,  2001  (the  effective 
dated  of  this  AD). 


As  of  December  10,  2001  (ttie  ef- 
fective date  of  this  AD). 


The  owner/operator  holding  at 
least  a  private  pilot  certifk»te  as 
authorized  by  section  43.7  car- 
tridge of  the  Federal  Aviation 
Regulations  (14  CFR  43.7)  may 
accomplish  this  tfiese  actions. 


OAS  ServKe  Bulletin  22-09-97, 
dated  October  1 ,  2001 ,  contains 
information  related  to  this  sub- 
ject. 


Not  Applk:at>le. 


Note  1:  "Unless  already  accomplished" 
credit  may  be  extended  to  the  records  check 
allowed  by  this  AD  provided  that  the  records 


are  checked  to  cover  any  time  period  that  has 
elapsed  since  the  previous  check. 


(e)  Ckin  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 
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(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  AGO,  approves 
your  alternative.  Submit  your  request 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  2:  This  AD  applies  to  each  aircraft 
that  incorporates  one  of  the  fire  extinguishing 
system  bottle  cartridges  identified  in 
paragraphs  (a)  and  (a)(l]  of  this  AD; 
regardless  of  whether  the  aircraft  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
aircraft  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Jeffrey  D.  )anusz. 
Aerospace  Engineer,  FAA.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-^148;  facsimile:  (316) 
946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  document  referenced  in  this  AD  from 
Overland  Aviation  Services,  10271  Bach 
Boulevard,  St.  Louis,  Missouri  63132.  You 
may  view  this  document  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

(i)  This  amendment  becomes  effective  on 
December  10,  2001. 

Issued  in  Kansas  City,  Missouri,  on 
October  24,  2001. 
Kfichael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

IFR  Doc.  01-27412  Filed  11-1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Dockst  No.  30277;  AmdL  No.  2077] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  conunissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efTicient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  ^W., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPl£MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SLAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FIX:/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
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Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDG/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circimistances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  them  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cmrent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  October  26, 
2001. 

Nicholas  A.  Sabatini, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
IDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS/DME.  MLS/ 
RNAV;  §97.31  RADAR  SL\Ps;  §97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 


State 


City 


Airport 


FDC  No. 


Sut)ject 


1CV09/01 
10A)9/01 

10/11/01 
10/11/01 
10/17/01 
10/17/01 
10/17/01 
10/17/01 
10/17/01 
10/17/01 
10/17/01 
10/18/01 
10/18/01 
10/18/01 
10/18/01 
10/22/01 
10/23/01 

10/23/01 
10/23/01 


AR 
TX 

QA 

GA 

FL 

Mt 

FL 

Ml 

Ml 

Ml 

Ml 

Ml 

AK 

Ml 

Ml 

AK 

MS 

FL 
FL 


Hot  Springs 
Temple  


Thompson  ... 
Thompson  ... 
Punta  Gorda 

Beilaire  

Naples 

Gayfcxd  

Gaylord  

Gaylord  

Gaylord  

Kalamazoo  .. 

CoW  Bay  

BeUaire  

Beilaire  

Barrow 

Natchez 


Fort  Myers 
Fort  Myers 


Memorial  Field 

Temple/Draughon-Miller   Central 

Texas  Regional. 

Thompson-McDuffie  County 

Thompson-McDutfie  County 

Charlotte  County  

Antrim  County 

Naples  Muni  

Ostego  County  

Ostego  County  

Ostego  County  

Ostego  County  

Kaiamazoo/Battle  Creek  Intl 

Cold  Bay 

/Antrim  County 

Antrim  County 

Wiley  Post-Will  Rogers  Memorial 
Hardy-Anders    Field,     Natchez- 

/Ulams  County. 

Page  Field  

Page  Field  


1/1082 
1/1101 

1/1182 
1/1183 
1/1358 
1/1375 
1/1382 
1/1383 
1/1384 
1/1385 
1/1386 
1/1415 
M/1419 
1/1421 
1/1423 
1/1487 
1/1547 

1/1552 
1/1553 


VOR  RWY  5,  Amdt  16. 
LOC/DME  BC  RWY  33,  Amdt  3. 

NDB  RWY  10,  Orig. 

ILS  RWY  10,  Orig. 

GPS  RWY  3,  Orig. 

GPS  RWY  3,  Orig-B. 

VOR  RWY  23,  Amdt  6B. 

VOR  or  GPS  RWY  9,  Amdt  1. 

NDB  RWY  9,  Amdt  12. 

ILS  RWY  9,  Orig. 

VOR  or  GPS  RWY  27,  Amdt  1. 

VOR  RWY  5,  Orig. 

ILS  RWY  14,  Amdt  16A. 

VOR  RWY  2,  Amdt  2. 

NDB  RWY  2.  Amdt  2A. 

LOC/DME  BC  RWY  24,  Amdt  3. 

NDB  or  GPS  RWY  18,  Amdt  4B. 

RADAR-1,  Amdt3. 
GPS  RWY  31,  Orig. 


'  1/1419  replaces  1/8899. 
IFR  Doc.  01-27573  Filed  11-1-01 

BHXMG  CODE  4910-13-M 


8:45  am]        DEPARTMENT  OF  TRANSPORTATION 
Fedaral  Aviation  Administration 

14  CFR  Part  97 

(Docket  No.  30276  Amdt  No.  2076] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTKHl:  Final  rule. 


summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnmient  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulator  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  change 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
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requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.,  Wasington, 
DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 

-  located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  horn: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW. , 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docimients  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 


(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  natiu-e,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  regulatory  Flexibility  Act. 

List  of  Subiects  inl4  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC.  on  October  26. 
2001. 
Nicholas  A.  Sabatini, 

Director.  Flight  standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  4011. 3. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME: 
§  97.27  NDB,  NDB/DME:  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *   •  Effective  \ovemt}er  },  2001 

Palatka,  FL.  Kay  Urkin.  NDB  OR  GPS  R\\\ 

9,  Amdt  2 
Everett.  WA,  Snohomish  County  (Paine 

Field).  ILS  RWY  16R.  Amdt  19 

*  *   *  Effective  November  29.  2001 

Memphi.s,  TN.  Memphis.  NDB  RWY  9.  Amdt 

27 
Provo.  IJT.  Provo  Muni.  ILS  RWY  13.  Orig- 

A.  CANCELLED 
Provo.  UT.  Provo  Muni.  ILS  Z  RWY  13.  Orig. 

CANCELLED 
Provo.  UT,  Provo  Muni.  ILS  RWY  13.  Orig 

*  *   *  Effective  December  27.  2001 
Iliamna.  AK.  Iliamna.  NDB  RWY  35.  Amdt  1 
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Iliamna,  AK.  Iliamna.  RNAV  (GPS)  RWY  7, 

Orig 
Iliamna.  AK,  Iliamna.  RNAV  (GPS)  RWY  17. 

Orig 
Iliamna.  AK,  Iliamna,  RNAV  (GPS)  RWY  25. 

Orig 
Iliamna.  AK.  Iliamna.  RNAV  (GPS)  RWY  35. 

Orig 
Fayetteville/Springdale/Rogers.  AR, 

Northwest  Arkansas  Regional.  GPS  RWY 

16.  Orig.  CANCELLED 
Favetteville/Springdale/Rogers,  AR. 

Northwest  Arkansas  Regional,  GPS  RWY 

34,  Amdt  1,  CANCELLED 
Fayetteville/Springdale/Rogers,  AR. 

Northwest  Arkansas  Regional.  RNAV  (GPS) 

RWY  16.  Orig 
Fayetteville/Springdale/Rogers,  AR, 

Northwest  Arkansas  Regional,  RNAV  (GPS) 

RWY  34,  Orig 
Santa  Ana.  CA,  John  Wayne  Orange  County,  , 

RNAV  (GPS)  RWY  IL.  Orig 
Santa  Ana.  CA.  John  Wayne  Orange  County. 

RNAV  (GPS)  RWY  19L,  Orig 
Kahului.  HI.  Kahului,  RNAV  (GPS)  RWY  2, 

Orig 
Algona.  lA.  Algona  Muni.  GPS  RWY  30.  Orig. 

CANCELLED 
Algona.  lA,  Algona  Muni.  RNAV  (GPS)  RWY 

30.  Orig 
Boone.  lA,  Boone  Muni.  RNAV  (GPS)  RWY 

15.  Orig 
Boone,  lA.  Boone  Muni,  RNAV  (GPS)  RWY 

33.  Orig 
Boone,  lA,  Boone  Muni,  GPS  RWY  15.  Amdt 

1 A  CANCELLED 
Boone.  lA.  Boone  Muni,  GPS  RWY  33,  Orig- 

A  CANCELLED 
Council  Bluffs.  lA,  Council  BIuHs'Muni, 

RNAV  (GPS)  RWY  13,  Orig 
Council  Bluffs.  lA.  Council  Bluffs  Muni. 

RNAV  (GPS)  RWY  31.  Orig 
Council  Bluffs,  lA,  Council  Bluffs  Muni,  GPS 

RWY  31,  Orig  CANCELLED 
Monticello.  lA.  Monticello  Regional,  RNAV 

(GPS)  RWY  15.  Orig 
Monticello,  lA,  Monticello  Regional,  RNAV 

(GPS)  RWY  33.  Orig 
Monticello.  lA.  Monticello  Regional,  NDB-A 

Amdt  4 
Monticello,  lA,  Monticello  Regional,  VOR/ 

DME  RNAV  OR  GPS  RWY  31,  Amdt  IB. 

CANCELLED 
Pella,  lA,  Pella  Muni,  GPS  RWY  16,  Amdt  1, 

CANCELLED 
Pella.  lA,  Pella  Muni,  RNAV  Z  RWY  16.  Orig 
Pella.  lA.  Pella  Muni.  RNAV  Z  RWY  34,  Orig 
Chicago.  IL,  Chicago  Midway.  RNAV  (GPS) 

RWY  4R.  Orig 
Grand  Rapids,  MI,  Gerald  R.  Ford  Intl.  RNAV 

(GPS)  RWY  8L.  Orig 
Grand  Rapids,  MI.  Gerald  R.  Ford  Intl.  RNAV 

(GPS)  RWY  17.  Orig 
Grand  Rapids.  MI.  Gerald  R.  Ford  Intl.  RNAV 

(GPS)  RWY  26R,  Orig 
Grand  Rapids.  MI.  Gerald  R.  Ford  Intl.  RNAV 

(GPS)  RWY  35.  Orig 
Great  Falls,  MT,  Great  Falls  Intl.  RNAV  (GPS) 

RWY  3,  Orig 
Great  Falls,  MT,  Great  Falls  Intl.  GPS  RWY 

3.  Orig.  CANCELLED 
Albuquerque.  NM.  Albuquerque  IntI  Sunport. 

RNAV  (GPS^RWY  3.  Orig 
Albuquerque.  NM.  Albuquerque  Intl  Sunpori. 

RNAV  (GPS)  RWY  17,  Orig 
Albuquerque.  NM.  Albuquerque  Intl  Sunport, 

RNAV  (GPS)  RWY  35,  Orig 


Asheville.  NC.  Asheville  Regional.  RNAV 

(GPS)  RWY  16,  Orig 
Asheville,  NC,  Asheville  Regional,  RNAV 

(GPS)  RWY  34,  Orig 
Monroe,  NC.  Monroe.  RNAV  (GPS)  RWY  5. 

Orig 
Wilmington,  NC.  Wilmington  Intl,  NDB  RWY 

35.  Amdt  17 
St.  George,  UT.  St.  George  Muni,  VOR/DME 

RWY  34,  Amdt  3 
Salt  Lake  City,  UT,  Salt  Lake  City  Muni  2. 

RNAV  (GPS)  RWY  34.  Orig 
Emporia.  VA.  Emporia-Greensville  Regional, 

RNAV  (GPS)  RWY  33.  Orig 
Antigo.  WI,  Langlade  County,  NDB  RWY  16, 

Amdt  5 
Antigo.  WI.  Langlade  County,  RNAV  (GPS) 

RWY  16,  Orig 
Antigo,  WI,  Unglade  County,  RNAV  (GPS) 

RWY  34,  Orig 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  at  http://dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  Bob 
Gauvin,  Vessel  and  Facility  Operating 
Standards  Division,  Coast  Guard,  202- 
267-1053.  If  you  have  questions  on 
viewing  the  docket,  call  Dorothy  Beard, 
Chief,  Dockets,  Department  of 
Transportation,  at  202-366-5149, 
SUPPt^MENTARY  INFORftUTION: 

Regulatory  History 

On  August  8,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Pollution  Prevention  for 
Oceangoing  Ships  and  Certain  Vessels 
in  Domestic  Service"  in  the  Federal 
Register  (65  FR  48548).  We  received  6 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 


33  CFR  Parts  151, 155, 157,  and  158  Background  and  Purpose 


46  CFR  Part  172 

[USC6-2000-7641] 
RIN211S-AF56 

Pollution  Prevention  for  Oceangoing 
Ships  and  Certain  Vessels  in  Domestic 
Service 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends 
regulations  for  pollution  prevention 
from  ships  to  align  domestic 
requirements  with  international 
maritime  pollution  standards.  This  rule 
changes  regulations  concerning:  oily- 
water  separators,  operational  discharges 
of  oil,  damage  and  intact  stability  of 
tank  vessels,  period  of  validity  for  an 
International  Oil  Pollution  Prevention 
Certificate,  and  garbage  recordkeeping 
requirements.  To  provide  consistency 
with  industry  standards  and  clarify  U,S. 
oil  regulations,  we  are  also  amending 
oily  mixture  discharge  shore  connection 
requirements  for  certain  vessels  and 
redefining  certain  terms  dealing  with 
oil. 

dates:  This  final  rule  is  effective 
December  3,  2001. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2000-7641  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S, 
Department  of  Transportation,  room  PL- 


This  rule  amends  U.S.  regtilations  for 
-pollution  prevention  from  oceangoing 
ships  and  certain  vessels  in  domestic 
service.  These  amendments  were 
adopted  by  the  Marine  Environment 
Protection  Committee  (MEPC)  of  the 
International  Maritime  Organization 
(IMO)  during  several  sessions.  MEPC 
adopted  amendments  to  Annex  I  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978  {MARPOL  73/78)  during  its  32nd 
session  (MEPC  32,  March  6, 1992)  and 
40th  session  (MEPC  40,  September  25, 
1997).  The  MEPC  also  adopted 
amendments  to  Annex  V  of  MARPOL, 
in  its  37th  session  (MEPC  37,  September 
14, 1995).  This  rule  will  allow  certain 
vessels  in  domestic  service  to  use  quick- 
connect  fittings  rather  than 
international-type  shore  connections. 
We  are  also  redefining  certain  terms 
dealing  with  oil  in  the  domestic 
regulations  for  clarity. 

By  aligning  the  domestic  regulations 
with  international  standards,  compliant 
U.S.  ships  would  encounter  fewer 
difficulties  while  engaged  in 
international  trade.  Under  33  U.S.C. 
1902,  the  Coast  Guard  is  authorized  to 
prescribe  or  amend  regulations 
necessary  to  implement  any  changes  to 
the  standards  of  MARPOL  73/78. 

The  following  amendments,  as 
provided  in  the  NPRM,  are  listed  below 
for  your  understanding  and 
convenience.  They  have  not  been 
changed  in  the  final  rule. 

Equivalent  shore  connections  for  the 
discharge  of  oily  mixtures.  The 
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amendment  of  33  CFR  155.410  and  33 
CFR  155.420  will  allow  non-oceangoing 
ships  of  100  gross  tons  and  above,  and 
oceangoing  ships  of  100  gross  tons  to 
less  than  400  gross  tons  operating  in 
domestic  service  to  use  any  shore 
coimections  (quick-coimect  fittings)  that 
are  compatible  with  U.S.  reception 
facilities  instead  of  an  international-type 
connection. 

Definitions.  We  are  redefining  for 
clarity  those  words  throughout  33  CFR 
parts  151, 155, 157,  and  158  dealing 
with  oil.  Those  words  are:  "oily 
mixtures,"  "oil,"  "oil  cargo  residues," 
and  "oil  residues."  We  are  removing  all 
conflicting  and  duplicative  terms. 

Amendments  to  Aimex  I  of  MARPOL 
are  described  in  a  Federal  Register 
docimient  published  on  November  12, 
1993  (58  FR  60080).  These  amendments 
established  more  stringent  criteria  for 
controlling  the  discharge  of  oil  and  oily- 
water  from  vessels'  machinery  space 
bilges  and  cargo  tanks  of  tank  vessels. 

Rate  of  discharge  of  oil.  This  nde 
amends  33  CFR  157.37(a)  by  reducing 
the  allowable  rate  from  60  liters  per 
nautical  mile  to  30  liters  per  nautical 
mile  to  align  with  the  international 
standard  set  by  MARPOL  73/78. 

Controlling  discharge  from  space 
bilges  and  tonic  vessels'  cargo  tanks. 
This  rule  amends  33  CFR  151.1D(a)(5), 
33  CFR  155.36D(a).  33  CFR  155.370(a), 
and  33  CFR  157.39(b)(3)  (redesignated 
as  (b)(2))  by  reducing  the  allowable  oil 
content  in  effluent  from  oil  tanker  bilges 
and  other  ships  of  400  gross  tons  and 
above  from  100  parts  per  million  (ppm) 
to  15  ppm. 

Automatic  stoppage  of  a  discharge. 
This  rule  amends  33  CFR  155.370(a)  to 
require  ships  of  400  gross  tons  to  less 
than  10,000  gross  tons  that  are  carrying 
ballast  water  in  their  fuel  oil  tanks,  and 
for  ships  over  10,000  gross  tons,  to  have 
a  means  for  automatically  stopping 
discharges  that  exceed  ISppm. 

Discharge  equipment.  This  rule 
amends  33  CFR  155.370(a),  which 
requires  all  ships  to  comply  with  the  oil 
filtering  equipment,  alarms,  and 
automatic  stop  requirements  by  the 
rule's  effective  date. 

International  Oil  Pollution  Prevention 
(lOPP)  Certificates.  This  rule  sets  the 
maximum  term  of  validity  for 
International  Oil  Pollution  Prevention 
(lOPP)  Certificates  at  5  years  to  coincide 
with  the  International  Maritime 
Organization's  (IMO's)  Harmonized 
System  of  Surveys  and  Certification, 
and  MARPOL  73/78  standards. 

Damage  stability  of  tank  vessels.  This 
rule  amends  33  CFR  part  157,  appendix 
B,  and  46  CFR  172.065,  table  172.065(a), 
to  require  oil  tankers  over  20,000 
deadweight  tons  (DWT)  to  be  designed 


to  survive  potential  raking  damage 
caused  by  groimding. 

Intact  stability  of  tankships.  This  rule 
adds  two  new  sections — 33  CFR  157.22 
and  46  CFR  172.070— which  require 
tankships  over  5,000  DWT  contracted 
after  this  rule's  effective  date  to  be 
designed  to  prevent  lolling. 

Garbage  discharge  records.  This  rule 
aligns  U.S.  garbage  recordkeeping 
requirements  with  those  in  Regulation 
9,  Annex  V  of  MARPOL.  Oceangoing 
ships  less  thai^400  gross  tons  and 
greater  than  40  feet  in  length  engaged  in 
commerce  are  no  longer  required  to 
carry  garbage  discharge  records. 
Additionally,  this  rule  requires  every 
manned  ship  engaged  in  an 
international  voyage  that  is  certified  to 
carry  15  passengers  or  more  to  cany 
garbage  discharge  records.  These 
amendments  do  not  change  how  vessel 
garbage  is  bandied  nor  does  it  change 
the  requirement  to  maintain  a  plan 
describing  vessel  waste  management. 

Note:  A  copy  of  MARPOL  73/78  is 
available  from  the  International  Maritime 
Organization,  4  Albert  Embankment,  London, 
SEl  7SR,  England.  It  is  also  available  online 
at  http://www.imo.org/ . 

Discussion  of  Cominents  and  Changes 

We  received  6  letters  containing  1 1 
specific  comments  in  response  to  our 
NPRM.  The  information  in  this  section 
discusses  the  comments  we  received, 
provides  the  Coast  Guard's  responses, 
and  explains  any  changes  we  are 
making  to  the  regulation. 

1.  Seven  of  the  comments  supported 
sections  of  the  Coast  Guard's  proposed 
rule  as  written,  and  they  generally 
supported  the  alignment  of  domestic 
regulations  with  international 
standards.  These  seven  comments  stated 
support  for — 

•  Maintaining  requirements  for  refuse 
logs  on  vessels  of  400  gross  tons  and 
above,  and  those  carrying  15  or  more 
passengers  on  international  voyages; 

•  Tbe  establishment  of  an 
equivalency  for  shore  connections  for 
vessels  on  domestic  voyages;  and 

•  An  interpretation  mat  fixed  or 
floating  production  platforms  would  be 
excluded  from  oily-water  separating 
equipment  requirements  with  a  valid 
NPDES  permit  issued  imder  section  402 
of  the  Clean  Water  Act  and  40  CFR 
chapter  I. 

2.  Three  comments  did  not  support 
the  addition  of  33  CFR  158.415,  the 
proposed  posting  of  placards  for 
reporting  inadequate  port  waste 
reception  facilities.  These  comments 
discussed  that  posting  these  placards 
was  impractical  and  costiy  and  would 
not  be  helpful  for  reporting  inadequate 
waste  fecilities  to  the  Coast  Guard.  The 


Coast  Guard  agrees  with  these 
comments.  Significant  regulations  are 
already  in  place  that  support  the  spirit 
of  the  proposed  requirements  and  allow 
the  Coast  Guard  to  adequately  police 
port  reception  facilities  and  permit 
anyone  to  report  inadequacies. 
Therefore,  we  have  removed  proposed 
33  CFR  158.415  from  this  final  rule. 

3.  One  comment  proposed  expanding 
the  harmonization  of  U.S.  regulations 
with  MARPOL  73/78  to  incorporate 
vessels  below  the  400  gross  tonnage 
threshold  for  specific  U.S.  requirements 
on  waste  management  plans.  The  Coast 
Guard  does  not  agree  with  this  comment 
as  such  a  proposal  is  outside  the  scope 
of  this  ndemaking.  Therefore,  no  change 
was  made  to  the  final  rule. 

4.  In  addition  to  the  changes 
discussed  in  this  section  that  were  made 
in  response  to  the  comments,  the  Coast 
Guard  is  making  an  administrative  edit 
to  update  a  reference  table's  note  within 
33  CFR  151.26,  "Shipboard  oil  pollution 
emergency  plans."  As  IMO  resolution 
A. 648(16)  has  been  superceded  by  IMO 
resolution  A.851(20),  the  reference  to 
resolution  A.648(16)  in  the  note  to  table 
151.26(b)(3)(iii)  is  changed  to  A.851(20). 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  (0MB)  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040.  February  26.  1979). 
A  final  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

Costs 

The  total  present  value  costs  for  this 
rule  during  the  10-year  period  of 
analysis  will  approximate  $3,037.  The 
costs  arise  from  the  following 
requirements: 

(a)  Oily-water  or  bilge  monitors.  Based 
on  the  policies  established  in 
Navigation  Vessel  Inspection  Circular 
(NVIC)  No.  6-94,  we  estimate  that  at 
least  90  percent  of  the  131  affected  tank 
vessels  are  currently  operating  within 
policy  guidelines  by  automatically  or 
manually  setting  the  oil  or  oily-water 
discharge  rate  to  not  exceed  30  liters  per 
nautical  mile.  The  other  10  percent  will 
simply  upgrade  their  existing 
monitoring  systems  with  new 
components  that  meet  the  new 
requirement.  The  estimated  equipment 
costs  to  upgrade  the  components  of  an 
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existing  bilge  monitor  average  $250, 
making  the  one-time  cost  of  this 
requirement  approximately  $3,250. 
When  valued  in  year  2000  dollars,  the 
cost  will  be  $3,037.  A  copy  of  NVIC  No. 
6-94  is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

(b)  Oil-filtering  equipment.  We 
estimate  that  requiring  oil-filtering 
equipment  will  affect  650  vessels,  all  of 
which  are  currently  practicing  the 
policies  established  in  NVIC  No.  6-94 
and  currently  have  oil-filtering 
equipment  that  complies  with  the  15 
ppm  oil  content  of  the  effluent 
discharged.  Therefore,  this  requirement 
does  not  impose  additional  costs. 

(c)  Automatic  shut-off  device/alarm. 
We  estimate  that  requiring  automatic 
shut-off  devices/alarms  will  affect  396 
ships,  all  of  which  already  practice  the 
policies  established  in  NVIC  No.  6-94. 
Therefore,  this  requirement  does  not 
impose  additional  costs. 

(d)  Damage  stability  for  tank  vessels. 
We  estimate  that  the  damage  stability 
requirements  vfill  affect  650  vessels. 
Based  on  trend  data  from  the  Coast 
Guard's  Marine  Safety  Management 
System  (MSMS)  database  (1992-1996). 
we  estimate  that  13  U.S. -flag  tank 
vessels  of  20,000  deadweight  tons 
(DWT)  and  above  will  be  built  each 
year.  For  every  single-hull  tank  vessel 
that  is  phased  out  before  2015,  a  double- 
hull  tank  vessel  may  be  built  as  its 
replacement.  Currently,  54  single-hull 
tankships  and  160  single-hull  tank 
barges  will  be  phased  out  over  the  next 
16  years.  For  the  10-year  period  of 
analysis  for  the  damage  stability 
requirements,  approximately  3 
tankships  and  10  tank  barges  will  be 
built  annually  to  meet  demcmd  and  to 
replace  phased-out  tank  vessels  (130 
tank  vessels  over  the  10-year  period). 
We  expect  the  affected  tank  vessel  fleet 
to  incur  minimal  costs  to  comply  with 
these  requirements.  The  U.S. 
international  fleet  currently  complies 
with  the  damage  stability  requirements 
in  MARPOL  73/78.  Also,  vessels  in  the 
U.S.  domestic  fleet  that  hold  lOPP 
Certificates  currently  meet  the 
additional  design  and  engineering 
calculation  requirements  for  design 
stability.  Moreover,  under  section 
4115(aj  of  the  Oil  Pollution  Act  of  1990 
(OPA  90),  these  single-hull  tank  vessels 
are  required  to  be  retrofitted  with 
double  hulls  or  phased  out  of  service  by 
the  year  2015.  For  vessels  being 
retrofitted,  there  will  be  nominal 
additional  costs  during  the  design 
process  for  additional  stability  analyses. 
The  requirement  entails  fitting  the 
vessel  with  U-shaped  ballast  tanks, 
instead  of  )-shaped  (or  other)  ballast 


tanks,  and  relocating  cargo  tank 
boundaries. 

(e)  Intact  stability  for  tank  vessels.  We 
assiune  that  all  tank  vessels  of  5,000 
DWT  and  above  will  be  constructed  so 
that  they  are  capable  of  engaging  in 
international  commerce.  Therefore,  we 

.assume  that,  in  order  to  participate  in 
international  commerce,  ciurently 
operating  tank  vessels  affected  by  the 
intact  stability  requirements  already 
meet  the  requirements  in  MARPOL  73/ 
78.  No  additional  costs  are  incurred  by 
these  requirements. 

(f)  Equivalent  shore  connections. 
Certain  U.S.  ships  that  are  used  only  for 
domestic  voyages  will  be  required  to  use 
shore  connections  that  are  compatible 
with  U.S.  reception  facilities.  Although 
these  ships  will  not  be  in  compliance 
with  the  international-type  standard, 
they  will  meet  the  intent  of  the  standard 
by  having  a  connector  that  is  compatible 
with  discharge  facilities  in  their  area  of 
operation.  Because  these  ships  ciurently 
have  connections  that  are  compatible 
with  the  facilities  used,  this  requirement 
imposes  no  additional  cost  on  Uiese 
ships. 

Benefits 

(a)  Industry  benefits.  The  total  present 
value  of  industry  benefits  for  this  rule 
during  the  10-year  period  of  analysis 
will  be  approximately  $164.1  million. 
The  industry  benefits  arise  from  the 
following  requirements:  lOPP 
Certificates  ($3,715);  garbage  discharge 
records  ($163.5  million);  and 
compliance  with  international  oil 
discharge  limitations  ($632,122). 
'   (1 )  lOPP  Certificates.  Changing  the 
term  of  the  lOPP  Certificate  from  4  to  5 
years  for  both  inspected  and 
uninspected  vessels  creates  a  benefit  by 
reducing  the  costs  incurred  due  to 
recertification.  The  costs  for  this  change 
are  included  under  the  approved 
collection  OMB  2115-0518.  By  aligning 
U.S.  regulations  with  international 
standards,  the  annual  paperwork  biuden 
cost  will  be  reduced  by  $530.  The  10- 
year  accumulated  present  value  of  the 
recurring  benefit  is  approximately 
$3,715. 

(2)  Refuse  discharge.  The  refuse 
discharge  requirement  applies  to  each 
oceangoing  ship  of  400  gross  tons  and 
above  engaged  in  commerce  and 
documented  under  the  laws  of  the 
United  States  or  numbered  by  a  State, 
each  vessel  certified  to  carry  15 
passengers  or  more  on  international 
voyages,  and  each  fixed  or  floating 
platform  subject  to  the  jurisdiction  of 
the  United  States.  We  use  these  garbage 
discharge  records  to  determine  how 
ship-generated  waste  is  handled  (i.e., 
incinerated,  discharged  at  sea,  or  off- 


loaded at  a  shore  reception  facility). 
Since  all  of  these  vessels  ciurently 
maintain  these  records,  this  requirement 
imposes  no  additional  information- 
collection  burden. 

Instead,  this  requirement  creates  an 
annual  benefit  for  those  vessels  no 
longer  required  to  maintain  garbage 
discharge  records.  The  total  annual  cost 
(biuden)  for  this  information-collection 
is  estimated  in  revised  OMB  collection 
2115-0613  to  be  $2.6  million,  and  it 
applies  to  1,296  vessels.  The  previous 
requirement  imposed  an  annual  cost 
(burden)  of  $25.9  million  on  16,878 
vessels.  This  rule  saves  industry  $23.3 
million  annually.  Therefore,  the 
acciunulated  present  value  for  the  10- 
year  period  of  this  benefit  is  $163.5 
million. 

(3)  Compliance  with  international  oil 
discharge  limitations.  Complying  with 
international  oil  discharge  limitations 
will  enable  U.S.  vessels  to  engage  in 
international  trade  with  minimal 
interruption.  Vessels  that  are  not  in 
compliance  with  this  requirement  could 
be  denied  entry  into  ports  of  countries 
party  to  MARPOL  73/78  or  could 
experience  detention  in  these  ports. 
These  actions  could  result  in  a 
substantial  monetary  loss  due  to  the 
vessel's  inability  to  engage  in  trade. 
Assuming  non-compliance  with  the 
international  oil  discharge  limitations, 
resulting  in  one  U.S.  vessel  being 
detained  each  year,  we  estimate  the 
avoided  cost  (savings)  of  complying 
with  this  rulemaking  will  be  $90,000 
per  year.  The  accumulated  present  value 
for  Uie  10-year  period  of  this  benefit  will 
be  $632,122. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

In  terms  of  costs,  the  oily-water  or 
bilge  monitors  requirement  will  impose 
a  $250  cost  per  tank  vessel.  This  is  a 
one-time  cost,  and  in  our  view  a  very 
small  additional  cost  to  tank  vessel 
owners,  considering  that  the  cost  of  a 
tank  vessel,  depending  on  its  size,  may 
be  $100  million  or  more. 

As  for  cost  savings,  the  Coast  Guard 
proposes  removing  from  the  CFR  the 
requirement  for  garbage  discharge 
records  for  ships  of  12.2  meters  (40  ft.) 
or  more  in  length  and  less  than  400 
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gross  tons.  These  ships  are  most  likely 
owned  by  the  small  entities  in  this 
industry  and  are  no  longer  required  to 
keep  garbage  disposal  records. 
Therefore,  the  small  entities  that  own 
these  vessels  benefit  from  the  new 
regulation.  We  estimate  that  15,582 
oceangoing  vessels  will  no  longer  need 
to  meet  that  requirement,  and  the 
average  aimual  avoided  costs  (savings) 
to  eadi  vessel  will  be  $1,494  ($23.3 
million/15,582  vessels).  The 
accumulated  present  value  of  these 
avoided  costs  (savings)  for  the  10-year 
period  of  analysis  v«ll  be  $10,491  per 
vessel  (163.5  million/15,582  vessels). 

In  addition,  vessels  of  less  than  400 
GT  that  might  be  owned  or  operated  by 
small  entities  will  not  be  required  to 
install  oily-water  separators,  associated 
monitors,  and  alarms.  Under  §  155.350, 
these  vessels  will  only  need  to  comply 
with  the  existing  requirement  for 
retaining  oily  mixtures  on  board. 

Also,  under  §  155.410(a)(3),  U.S.  non- 
oceangoing  vessels  between  100  GT  and 
400  GT  will  be  allowed  to  install  shore 
connections  that  are  compatible  with 
U.S.  reception  facilities.  "This  rule 
allows  vessels  of  less  than  400  GT 
operating  only  in  domestic  service  to 
use  any  shore  connection  that  is 
compatible  with  U.S.  reception 
facilities,  rather  than  one  that  meets  the 
international  standard. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  offered  to  assist 
small  entities  in  understanding  the  rule 
so  that  they  could  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking. 

Small  entities,  as  well  as  the  general 
public,  were  provided  an  opportvinity  to 
conunent  on  the  notice  of  proposed 
rulemaking  published  on  August  8, 
2000.  No  requests  for  assistance  or  for 
a  public  hearing  were  received. 

This  rule  assists  small  entities  by 
making  the  following  changes  to 
requirements:  removing  requirements 
for  garbage  disposal  records  from  ships 
that  are  usually  owned  by  small  entities: 
removing  requirements  for  oily-water 
separators,  associated  monitors,  and 
alarms;  and  removing  the  requirement 
for  certain  vessels  to  install  shore 
connections  that  meet  the  international 
standard.  These  actions  provide  cost 
savings  to  small  entities. 


Small  businesses  may  send  comments 
-on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsi\  uness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  amends  two  collections  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Refuse  discharge.  This  requirement 
mandates  that  vessel  owners  develop 
and  maintain  garbage  discharge  records 
on  board  their  vessels  if  those  vessels 
are  either  oceangoing  ships  of  400  gross 
tons  and  above,  or  their  vessels  are 
certified  to  carry  15  or  more  passengers 
and  are  engaged  in  international 
voyages.  Oceangoing  vessels  less  than 
400  gross  tons  will  no  longer  be 
required  to  maintain  garbage  discharge 
records — with  the  exception  of  vessels 
certified  to  carry  15  passengers  or  more 
on  international  voyages.  The  burden 
for  this  requirement  is  included  in  a 
revised  OMB  collection  2115-0613.  As 
required  by  44  U.S.C.  3507(d),  we 
submitted  a  copy  of  this  rule  to  OMB  for 
its  review  of  the  collection  of 
information.  OMB  has  approved  the 
collection.  The  section  number  is  33 
CFR  151.55,  and  the  corresponding 
approval  number  from  OMB  is  OMB 
Control  Number  2115-0613,  which 
expires  on  April  30,  2004. 

lOPP  Certificates.  Changing  the  term 
of  the  lOPP  Certificate  from  4  to  5  years 
will  decrease  the  information-collection 
burden  on  ship  owners.  The 
information-collection  burden  of  the 
lOPP  Certificate  is  included  under  the 
previously  approved  OMB  collection 
2115-0518.  As  required  by  44  U.S.C. 
3507(d).  we  submitted  a  copy  of  this 
rule  to  OMB  for  its  review  of  the 
collection  of  information.  OMB  has 
approved  the  collection.  The  section 
number  is  33  CFR  151.19.  and  the 
corresponding  approval  number  from 
OMB  is  OMB  Control  Number  2115- 
0518,  which  expires  on  February  29, 
2004. 

You  are  not  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
niunber. 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them. 

We  have  analyzed  this  rule  under  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  federalism. 

It  is  well  settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Guard.  It  is  also 
well  settled,  now,  that  all  of  the 
categories  covered  in  46  U.S.C.  3306. 
3703,  7101,  and  8101  (design, 
construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States 
(See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  United 
States  V.  Locke  and  Intertanko  v.  Locke. 
529  U.S.  89,  120S.Ct.  1135  (March  6, 
2000). 

This  rule  concerns  requi^em^nts  for 
the  construction  (damage  and  intact 
stability),  operation  (operational 
discharges  of  oil.  lOPP  Certificates,  and 
garbage  recordkeeping  requirements), 
and  equipping  (oily-water  separators)  of 
tank  vessels  or  other  oceangoing  vessels. 
It  also  implements  and  allows  the  use  of 
an  optional  type  of  shore  coimection 
equipment  for  domestic  vessels 
discharging  oily  mixtures  at  shoreside 
facilities.  This  entire  rule  falls  within 
the  preempted  categories  listed  above, 
which,  as  we  have  long  held,  apply  to 
both  inspected  vessels  as  well  as  tank 
vessels.  For  this  reason,  preemption  is 
not  an  issue  in  this  rulemaking. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  of  $100  million  or  more  in 
any  one  year  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector.  Though  this  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
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Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burdeuj 

Protection  of  Children  | 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenmients, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfiEects 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraph  (34)(d)  and 
(34)(e),  of  Commandant  Instruction 
M16475.1C,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

The  rule  aligns  certain  U.S. 
regulations  with  the  international 
standards  introduced  in  the 
amendments  to  MARPOL  73/78.  These 
regulations  fall  under  categorical 
exclusions  34  (d)  and  (e)  regarding 
vessel  equipment  and  approval. 
Therefore,  this  rule  is  categorically 


excluded  fi-om  further  environmental 
docimientation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  151 

Administrative  practice  and 
procediu'e,  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  155 

Hazardous  substances.  Incorporation 
by  reference.  Oil  pollution.  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  157 

Cargo  vessels.  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  158 

Administrative  practice  and 
procedure,  Harbors,  Oil  pollution, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

46  CFR  Part  172 

Cargo  vessels.  Hazardous  materials 
transportation.  Incorporation  by 
reference.  Marine  safety. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  151, 155, 157,  and  158  and  46 
CFR  part  172  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  UQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

1.  The  authority  citation  for  part  151, 
subpart  A,  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1903;  Pub. 
L.  104-227  (110  Stat.  3034),  E.O.  12777,  3 
CFR.  1991  Comp.  p.  351;  49  CFR  1.46. 

§151.01    [Amended] 

2.  In  §  151.01,  remove  the  note. 

3.  In  §  151.05,  revise  the  definitions  of 
the  terms  "MARPOL  73/78",  "oil",  and 
"operational  waste"  and  add,  in 
alphabetical  order,  the  definitions  of 
"oil  residue",  "oil  cargo  residue",  "fuel 
oil",  "oily  rags",  and  "operational 
waste"  to  read  as  follows: 

§151.05    Daflnttions. 

*  •         •         *         * 

Fuel  oil  means  any  oil  used  to  fuel  the 
propulsion  and  auxiliary  machinery  of 
the  ship  carrying  the  fuel.  The  term 
"fuel  oil"  is  also  known  as  "oil  fuel." 

•  *        *        •        * 

MARPOL  73/78  means  the 
International  Convention  for  the 


Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978  relating  to  that  Convention.  A  copy 
of  MARPOL  73/78  is  available  horn  the 
International  Maritime  Organization,  4 
Albert  Embankment,  London,  SEl,  SR7, 
England. 
***** 

Oil  means  petroleum  whether  in 
solid,  semi-solid,  emulsified,  or  liquid 
form,  including  but  not  limited  to,  crude 
oil,  fuel  oil,  sludge,  oil  refuse,  oil 
residue,  and  refined  products,  and, 
without  limiting  the  generality  of  the 
foregoing,  includes  the  substances  listed 
in  Appendix  I  of  Annex  I  of  MARPOL 
73/78.  "Oil"  does  not  include  animal 
and  vegetable  based  oil  or  noxious 
liquid  substances  (NLS)  designated 
under  Annex  11  of  MARPOL  73/78. 

Oil  cargo  residue  means  any  residue 
of  oil  cargo  whether  in  solid,  semi-solid, 
emulsified,  or  liquid  form  from  cargo 
tanks  and  cargo  pump  room  bilges, 
including  but  not  limited  to,  drainages, 
leakages,  exhausted  oil,  muck,  clingage, 
sludge,  bottoms,  paraffin  (wax),  and  any 
constituent  component  of  oil.  The  term 
"oil  cargo  residue"  is  also  known  as 
"cargo  oil  residue." 

OU  residue  means — 

(1)  Oil  cargo  residue;  and 

(2)  Other  residue  of  oil  whether  in 
solid,  semi-solid,  emulsified,  or  liquid 
form,  resulting  from  drainages,  leakages, 
exhausted  oil,  and  other  similar 
occiirrences  from  machinery  spaces. 

Oily  mixture  means  a  mixture,  in  any 
form,  with  any  oil  content.  "Oily 
mixtiu«"  includes,  but  is  not  limited 
to— 

(1)  Slops  from  bilges; 

(2)  Slops  from  oil  cargoes  (such  as 
cargo  tank  washings,  oily  waste,  and 
oily  refuse); 

(3)  Oil  residue;  and 

(4)  Oily  ballast  water  from  cargo  or 
fuel  oil  tanks. 

Oily  mgs  means  rags  soak'ed  with  oil. 

Operational  waste  means  all  cargo- 
associated  waste,  maintenance  waste, 
and  cargo  residues  other  than  oil 
residues  and  NLS  cargo  residues. 
"Operational  wastes"  includes  ashes 
and  clinkers  (i.e.,  a  mass  of 
incombustible  matter  fused  together  by 
heat)  &t>m  shipboard  incinerators  and 
coal-buming  boilers  but  does  not 
include  plastic  clinkers,  which  are 
treated  as  an  Annex  V  waste,  or  oily 
rags,  which  are  treated  as  an  Aimex  I 
waste. 


§151.06    [AmwHled] 

4.  In  §  151.08(a),  remove  the  words 
"oil  or  oily  residues  and  mixtures"  and 
add,  in  their  place,  the  phrase  "oil,  oil 
residue,  or  oily  mixtiires". 
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5.  In  §151.10— 

a.  Revise  the  section  heading  to  read 
as  follows; 

§151.10    Control  of  oil  discharges. 

***** 

b.  In  paragraph  (a)(5),  remove  the 
number  "100"  and  add,  in  its  place,  the 
number  "15"; 

c.  In  the  note  to  paragraph  (f),  remove 
the  words  "residues  and  mixtiues 
containing  oil"  and  add,  in  their  place, 
the  words  "oil  residues  and  oily 
mixtures";  and 

d.  Revise  paragraph  (c),  paragraph  (f) 
introductory  text,  and  paragraphs 
(f)(2)(i)  through  (f)(2)(iii)  to  read  as 
follows: 

(c)  The  overboard  discharge  of  any  oil 
cargo  residues  and  oily  mixtures  that 
include  oil  cargo  residues  from  an  oil 
tanker  is  prohibited,  unless  discharged 
in  compliance  with  part  157  of  this 
chapter. 
***** 

(f)  The  person  in  charge  of  an 
oceangoing  ship  that  cannot  discharge 
oily  mixtures  into  the  sea  in  compliance 
with  paragraphs  (a),  (b),  (c),  or  (d)  of  this 
section  must  ensiue  that  those  oily 
mixtures  are — 
***** 

(2)*   *   • 

(i)  The  estimated  time  of  day  the  ship 
will  discharge  oily  mixtures; 

(ii)  The  type  of  oily  mixtiu«s  to  be 
discharaed;  and 

(iii)  Tne  volume  of  oily  mixtures  to  be 
discharged. 
***** 

6.  In  §  151.13,  revise  paragraph  (b)(3) 
to  read  as  set  forth  below  and,  in 
paragraph  (f),  remove  the  words  "oil 
residues"  and  add,  in  their  place,  the 
words  "oily  mixtiues": 

§151.13    Special  areas  for  Annex  I  of 
MARPOL  73m. 

***** 

(b)*  *  * 

(3)  All  ships  operating  in  the 
Antarctic  area  must  have  on  board  a 
tank  or  tanks  of  sufficient  capacity  to 
retain  all  oily  mixtures  while  operating 
in  the  area  and  arrangements  made  to 
discharge  oily  mixtiu^s  at  a  reception 
fecility  outside  the  Antarctic  area. 
***** 

7.  In  §  151.19,  revise  paragraph  (e) 
introductory  text  to  read  as  follows: 

§151.19    International  Oil  Pdiution 
Prevwition  (lOPP)  CertiflcatM. 

***** 

(e)  The  lOPP  Certificate  for  each 
inspected  or  uninspected  ship  is  valid 
for  a  maximum  period  of  5  years  from 
the  date  of  issue,  except  as  follows: 


§151.25    [Amended] 

8.  In  §151.25— 

a.  In  paragraph  (d)(2),  remove  the 
words  "dirty  ballast"  and  add,  in  their 
place,  the  words  "ballast  containing  an 
oily  mixture"; 

b.  In  paragraph  (d)(3),  remove  the 
words  "oily  residues  (sludge)"  and  add, 
in  their  place,  the  words  "oil  residue"; 
and 

c.  In  paragraph  (e)(10),  remove  the 
word  "residues"  and  add,  in  its  place, 
the  words  "oil  residue". 

§151.26    [Amended] 

9.  In  §151.26— 

a.  In  paragraphs  (b)(3)(i)(A)  and 
(b)(3)(i)(B),  after  the  words  "A  discharge 
of  oil",  add  the  words  "or  oily  mixtiu«"; 

b.  In  paragraph  (b)(3)(ii),  in  the  note 
to  Uble  151.26(b)(3)(ii),  remove  the 
phrase  "resolution  A.648(16)"  and  add 
in  its  place  "resolution  A.851(20)";  and 

c.  In  paragraph  (b)(3)(iii)(B),  after  the 
words  "For  actual  or  probable 
discharges  of  oil",  add  the  words  "or 
oily  mixtures". 

10.  In  §  151.55,  revise  paragraphs 
(a)(1)  and  (a)(2),  add  a  new  paragraph 
(a)(3),  and  revise  paragraph  (b) 
introductory  text  to  read  as  follows: 

§  1 51 .55    Recordkeeping  requirements. 

(a)*  *  * 

(1)  Every  manned  oceangoing  ship 
(other  than  a  fixed  or  floating  platform) 
of  400  gross  tons  and  above  that  is 
engaged  in  commerce  and  that  is 
dociunented  under  the  laws  of  the 
United  States  or  numbered  by  a  State. 

(2)  Every  manned  fixed  or  floating 
platform  subject  to  the  jurisdiction  of 
the  United  States. 

(3)  Every  manned  ship  that  is  certified 
to  carry  15  passengers  or  more  engaged 
in  international  voyages. 

(b)  The  master  or  person  in  charge  of 
each  ship  imder  paragraph  (a)(1),  (a)(2), 
or  (a)(3)  of  this  section  shall  ensure  that 
a  written  record  is  maintained  on  the 
ship  of  each  of  the  following  garbage 
discharge  or  disposal  operations: 


PART  155-OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

11.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j);  46 
U.S.C.  3715,  3719;  sec.  2.  E.O.  12777,  56  FR 
54757,  3  CFR,  1991  Comp.,  p.  351;  49  CFR 
1.46, 1.46(iii).  Sections  155.100  through 
155.130, 155.350  through  155.400, 155.430. 
155.440.  155.470.  155.1030(j)  and  (k),  and 
155.1065(g)  also  issued  under  33  U.S.C. 
1903(b):  and  §§  155.1110  through  155.1150 
also  issued  under  33  U.S.C.  2735. 


§155.330    [Amended] 

12.  In  §  155.330,  in  the  section 
heading,  remove  the  phrase  "Bilge 
slops/fuel  oil"  and  add,  in  its  place,  the 
phrase  "Oily  mixture  (bilge  slops)/fuel 
oil"  and,  in  paragraph  (b),  remove  the 
words  "oily  residue"  and  add,  in  their 
place,  the  words  "oil  residue". 

13.  In  §  155.350,  revise  the  section 
heading  and  paragraph  (a)(2)  to  read  as 
follows  and,  in  paragraph  (b),  remove 
the  words  "oily  residue"  and  add,  in 
their  place,  the  words  "oil  residue": 

§  1 55.350    Oily  mixture  (Bilge  slops Vfuel  oil 
tank  ballast  water  discharges  on 
oceangoing  ships  of  less  than  400  gross 
tons. 

(a)*   •   • 

(2)  Has  approved  oily-water 
separating  equipment  for  processing 
oily  mixtures  from  bilges  or  fuel  oil  tank 
ballast  and  discharges  into  the  sea 
according  to  §  151.10  of  this  chapter. 
***** 

14.  hi  §155.360— 

a.  Revise  the  section  heading  to  read 
as  set  forth  below; 

b.  In  paragraph  (a),  remove  the 
number  "100"  and  add,  in  its  place,  the 
niunber  "15"  and  remove  the  words 
"oily  bilge  slops  or  oily"  and  add  in 
their  place  "oily  mixtures  from  bilges 
or": 

c.  In  paragraph  (b),  introductory  text 
remove  the  phrase  "oily  residues 
(sludges)"  and  add,  in  its  place,  the 
words  "oil  residue"; 

d.  In  paragraph  (b)(2),  remove  the 
words  "oily  wastes"  and  add  in  their 
place  "oily  mixtures";  and 

e.  Revise  paragraph  (e)  to  read  as 
follows: 

§155.360    Oily  Mixture  (Bilge  slops) 
discharges  on  oceangoing  ships  of  400 
gross  tons  and  above  but  less  ttuin  10,000 
gross  tons,  excluding  ships  tttat  carry 
ballast  water  In  their  fuel  oil  tanks. 
***** 

(e)  This  section  does  not  apply  to  a 
fixed  or  floating  drilling  rig  or  other 
platform,  except  as  specified  in 
§  155.400(a)(2). 

***** 

15.  In  §155.370— 

a.  Revise  the  section  heading  and 
paragraph  (a)  to  read  as  set  forth  below: 

b.  In  paragraph  (b)  introductory  text, 
remove  the  phrase  "oily  residues 
(sludges)"  and  add,  in  its  place,  the 
words  "oil  residue"; 

c.  In  paragraph  (b)(1),  remove  the 
words  "oily  residues"  and  add,  in  their 
place,  the  words  "oil  residue"; 

d.  In  paragraph  (b)(2),  remove  the 
words  "oily  wastes"  and  add.  in  their 
place,  the  words  "oily  mixtures"; 

e.  Remove  paragraph  (d): 
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f.  Redesignate  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e),  respectively;  and 

g.  Revise  newly  redesignated 
paragraph  (e)  to  read  as  follows: 

f  155.370    Oily  mixture  (bilge  slopsyhiel  oil 
tank  tMllast  water  disctiarges  on 
oceangoing  ships  of  10,000  gross  tons  and 
above  and  oceangoing  ships  of  400  gross 
tons  and  above  ttiat  carry  ballast  water  in 
their  fuel  oil  tanks. 

(a)  No  person  may  operate  an 
oceangoing  ship  of  10,000  gross  tons 
and  above,  or  any  oceangoing  ship  of 
400  gross  tons  and  above,  that  carries 
ballast  water  in  its  fuel  oil  tanks,  unless 
it  has — 

(1)  Approved  15  ppm  oily-water 
separating  equipment  for  the  processing 
of  oily  mixtures  from  bilges  or  fuel  oil 
tank  ballast:  | 

(2)  A  bilge  alarm;  and         ' 

(3)  A  means  for  automatically 
stopping  any  discharge  of  oily  mixture 
when  the  oil  content  in  the  effluent 
exceeds  15  ppm.  j 

•        •        *        *        •  ' 

(e)  This  section  does  not  apply  to  a 
fixed  or  floating  drilling  rig  or  other 
platform,  except  as  specified  in 
§  155.400(a)(2). 


f  155.380    [Amended] 

16.  In  §  155.380,  remove  paragraph  (c) 
and  redesignate  paragraph  (d)  as 
paragraph  (c). 

17.  In  §  155.410,  revise  paragraph 
(a)(3)  to  read  as  set  forth  below  and,  in 
paragraph  [b],  remove  the  words  "oily 
bilge  slops  or  oily"  and  add,  in  their 
place,  thewords  "oily  mixtures  from 
bilges  or": 

i  1 55.41 0    Pumping,  piping,  and  discharge 
requirements  for  non-oceangoing  ships  of 
100  gross  tons  and  above. 

fa)*  *  * 

(3)  Each  outlet  required  by  this 
section  has  a  shore  connection  that  is 
compatible  with  reception  facilities  in 
the  ship's  area  of  operation;  and 
•        .        .        .        .  I 

18.  In  §155.420— 

a.  In  paragraph  (a)(3),  remove  the 
words  "The  outlet"  and  add,  in  their 
place,  the  phrase  "For  a  ship  on  an 
international  voyage,  the  outlet"; 

b.  Redesignate  paragraphs  (a)(4)  and 
(a)(5)  as  paragraphs  (a)(5)  and  (a)(6), 
respectively; 

c.  Add  new  paragraph  (a)(4)  to  read  as 
follows; 

d.  In  newly  designated  paragraph 
(a)(5),  remove  the  word  "wastes"  and 
add,  in  its  place,  "mixtures";  and 

e.  In  paragraph  (b),  remove  the  words 
"oily  bUge  slops  or  oily"  and  add,  in 
their  place,  the  words  "oily  mixtures 
from  bilges  or": 


§  1 55.420    Pumping,  piping,  and  discttarge 
requirements  for  oceangoing  ships  of  100 
gross  tons  and  at>ove  but  less  tlian  400 
gross  tons. 

(a)  *  *  * 

(4)  For  a  ship  not  on  an  international 
voyage,  the  outlet  required  by  this 
section  has  a  shore  connection  that  is 
compatible  with  reception  facilities  in 
the  ship's  area  of  operation; 
•        •        •        *        * 

19.  In  §  155.430,  revise  paragraph  (a) 
introductory  text  to  read  as  set  forth 
below: 

§  1 55.430  Standard  discharge  connections 
for  oceangoing  ships  of  400  gross  tons  and 
above. 

(a)  All  oceangoing  ships  of  400  gross 
tons  and  above  must  have  a  standard 
shore  connection  for  reception  facilities 
to  discharge  oily  mixtures  from 
machinery  space  bilges  or  ballast  water 
containing  an  oily  mixture  from  fuel  oil 
tanks.  The  discharge  coimection  must 
have  the  following  dimensions: 


§155.440    [Amended] 

20.  In  §  155.440,  in  the  section 
heading,  remove  the  words  "water 
ballast"  and  add,  in  their  place,  the 
words  "ballast  water". 

21.  Revise  §  155.810  to  read  as 
follows: 

f  155.810    Tank  vessel  security. 

Operators  of  tank  vessels  carrying 
more  oil  cargo  residue  than  normal  in 
any  cargo  tank  must  assign  a 
surveillance  person  or  persons 
responsible  for  maintaining  standard 
vessel  security. 

S  155.1015    [Amended] 

22.  In  §  155.1015,  in  paragraphs  (a) 
and  (c)(2),  before  the  words  "cargo 
residue",  add  the  word  "oil". 

23.  In  §  155.1020.  revise  the  definition 
of  "petroleimi  oil"  to  read  as  follows: 

§155.1020    Definitions. 

***** 

Petroleum  oil  means  petroleum  in  any 
form,  including  but  not  limited  to,  crude 
oil,  fuel  oil,  sludge,  oil  residue,  and 
refined  products. 


PART  157— RULES  FOR  THE 
PROTECTION  OF  THE  MARINE 
ENVIRONMENT  RELATING  TO  TANK 
VESSELS  CARRYING  OIL  IN  BULK 

24.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3703, 
3703a  (note):  49  CFR  1.46.  Subparts  G,  H.  and 
I  are  also  issued  under  section  4115(b),  Pub. 


L.  101-380, 104  Stat.  520;  Pub.  L.  104-55, 
109  Stat.  546. 

§157.03    [Amended] 

25.  hi  §  157.03— 

a.  In  the  definitions  of  "lightweight", 
"oil  fuel",  and  "segregated  ballast", 
remove  the  words  "oil  fuel"  and  add,  in 
their  place,  the  words  "fuel  oil"; 

b.  In  the  definition  of  "slop  tank", 
remove  the  words  "oil  mixtures"  and 
add,  in  their  place,  the  words  "oily 
mixtures"; 

c.  Add,  in  alphabetical  order,  the 
definitions  of  the  terms  "N4ARPOL  73/ 
78",  "oil  cargo  residue",  "oil  residue" 
and  "oily  mixture"; 

d.  Remove  the  definition  of 
"MARPOL  Protocol";  and 

e.  Revise  the  definition  of  "petroleum 
oil"  to  read  as  follows: 

§157.03    Definitions. 

***** 

MARPOL  73/78  means  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978  relating  to  that  Convention.  A  copy 
of  MARPOL  73/78  is  available  from  the 
International  Maritime  Organization,  4 
Albert  Embankment,  London,  SEl  7SR, 
England. 
***** 

Oil  cargo  residue  means  any  residue 
of  oil  cargo  whether  in  solid,  semi-solid, 
emulsified,  or  liquid  form  from  cargo 
tanks  and  cargo  pump  room  bilges, 
including  but  not  limited  to,  drainages, 
leakages,  exhausted  oil,  muck,  clingage, 
sludge,  bottoms,  paraffin  (wax),  and  any 
constituent  component  of  oil.  The  term 
"oil  cargo  residue"  is  also  known  as 
"cargo  oil  residue." 

Ou  residue  means — 

(1)  Oil  cargo  residue;  and 

(2)  Other  residue  of  oil  whether  in 
solid,  semi-solid,  emulsified,  or  liquid 
form,  resulting  from  drainages,  leakages, 
exhausted  oil,  and  other  similar 
occurrences  from  machinery  spaces. 

Oily  mixture  means  a  mixtiue,  in  any 
form,  with  any  oil  content.  "Oily 
mixture"  includes,  but  is  not  limited 
to— 

(1)  Slops  bom  bilges: 

(2)  Slops  bom  oil  cargoes  (such  as 
cargo  tank  washings,  oily  waste,  and 
oily  refuse); 

(3)  Oil  residue;  and 

(4)  Oily  ballast  water  bom  cargo  or 
fuel  oil  tanks,  including  any  oil  cargo 
residue. 

•        *        •        *        • 

Petroleum  oil  means  petroleum  in  any 
form,  including  but  not  limited  to,  crude 
oil,  fuel  oil,  sludge,  oil  residue,  and 
refined  products. 
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§157.04    [Amended] 

26.  In  §  157.04(b),  remove  the  words 
"MARPOL  Protocol"  and  add,  in  their 
place,  "MARPOL  73/78". 

§157.07    [Amended] 

27.  In  §  157.07,  remove  the  phrase 
"MARPOL  Protocol"  and  add,  in  its 
place,  the  phrase  "MARPOL  73/78". 

§157.11    [Amended] 

28.  In  §  157.11(a),  remove  the  words 
"cargo  residues  and  other". 

§157.12    [Amended] 

29.  In  §  157.12(b)(2),  remove  the 
phrase  "MARPOL  Protocol"  and  add,  in 
its  place,  the  phrase  "MARPOL  73/78". 

30.  Revise  §  157.15(b)  introductory 
text  to  read  as  follows: 

§157.15    Slop  tanks  in  tank  vessels. 

***** 

(b)  Capacity.  Slop  tanks  must  have  the 
total  capacity  to  retain  oily  mixtures 
from  cargo  tank  washings,  oil  residue, 
and  ballast  water  containing  an  oily 
mixture  of  3  percent  or  more  of  the  oil 
carrying  capacity.  Two  percent  capacity 
is  allowed  if  there  are — 


§157.17    [Amended] 

31.  In  §157.17— 

a.  In  the  section  heading  and  in 
paragraphs  (b)  and  (c),  remove  the 
words  "oily  residue"  and  add,  in  their 
place,  the  phrase  "oil  residue  (sludge)"; 
and 

b.  In  paragraph  (a),  remove  the  words 
"oily  residue"  and  add,  in  their  place, 
the  words  "oil  residue". 

32.  Add  §  157.22  to  read  as  follows: 

§  1 57.22    Intact  stability  requirements. 
All  tank  ships  of  5,000  DWT  and 
above  contracted  after  December  3.  2001 
must  comply  with  the  intact  stability 
requirements  of  Regulation  25A,  Annex 
I  MARPOL  73/78. 

§157.24    [Antended] 

33.  In  §  157.24(c)(2),  remove  the 
words  "MARPOL  Protocol "  and  add,  in 
their  place,  "MARPOL  73/78". 

§  157.24a    [Amended] 

34.  In  §  157.24a(b)(2),  remove  the 
words  "MARPOL  Protocol"  and  add,  in 
their  place,  "MARPOL  73/78". 

§157.33    [Amended] 

35.  In  §  157.33,  remr"e  the  words  "oil 
fuel"  and  add.  in  their  place,  the  words 
"fuel  oil". 

36.  In  §157.37— 

a.  In  paragraph  (a)(3),  remove  the 
number  "60"  and  add,  in  its  place,  the 
number  "30": 


b.  In  paragraph  (a)(7),  remove  the 
phrase  "MARPOL  Protocol "  and  add,  in 
its  place,  the  phrase  "MARPOL  73/78"; 

c.  In  paragraph  (b),  remove  the  word 
"residues"  and  add,  in  its  place,  the 
words  "oil  cargo  residues";  and 

d.  Revise  the  section  heading  and 
paragraph  (e)  introductory  text  to  read 
as  follows: 

§  1 57.37    Discharge  of  oily  mixtures  from 
oil  cargoes. 

***** 

(e)  Ballast  water  containing  an  oily 
mixture  may  be  discharged  below  the 
waterline  at  sea  by  gravity  if — 


§157.39    [Amended] 

37.  In  §157.39— 

a.  In  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b), 
remove  the  words  "oil  cargo  mixture" 
and  add,  in  their  place,  the  words  "oil 
cargo  residue"; 

b.  Remove  paragraph  (b)(1); 

c.  Redesignate  paragraphs  (b)(2), 
(b)(3).  and  (b)(4)  as  paragraphs  (b)(1), 
(b)(2),  and  (b)(3),  respectively; 

d.  In  newly  designated  paragraph 
(b)(2),  remove  the  number  "100"  and 
add,  in  its  place,  the  number  "15". 

§157.43    [Amended] 

38.  In  §  157.43(b)  introductory  text, 
remove  the  words  "oil  mixture"  and 
add,  in  their  place,  the  words  "oily 
mixture". 

§157.118    [Antended] 

39.  In  §  157.118(a)(l)(ii)  and  (a)(2)(i), 
remove  the  phrase  "MARPOL  Protocol" 
and  add,  in  its  place,  the  phrase 
"MARPOL  73/78". 

§157.138    [Amended] 

40.  In  §  157.138(a)(1),  remove  the 
phrase  "MARPOL  Protocol"  and  add.  in 
its  place,  the  phrase  "MARPOL  73/78". 

§157.140    [Amended] 

41.  In  §  157.140(a)(1).  remove  the 
phrase  "oil  clingage  or  deposits  of  oil, 
or  both"  and  add,  in  its  place,  the  words 
"oil  residues". 

§157.160    [Amended] 

42.  hi  §  157.160(a)(2)  and  (b)(3), 
remove  the  word  "sludge"  and  add,  in 
its  place,  "oil  cargo  residue". 

§157.216    [Amended] 

43.  hi  §  157.216(a)(l)(ii)  and  (a)(2)(i), 
remove  the  phrase  "MARPOL  Protocol" 
and  add,  in  its  place,  the  phrase 
"MARPOL  73/78". 


§157.224    [Amended] 

44.  In  §  157.224(a),  remove  the  phrase 
"MARPOL  Protocol"  and  add.  in  its 
place,  the  phrase  "MARPOL  73/78". 

§157.302    [Amended] 

45.  In  §  157.302.  paragraphs  (b)(3)  and 
(b)(6).  remove  the  words  "cargo 
residues"  and  add,  in  their  place,  the 
words  "oil  cargo  residues". 

§157.304    [Amended] 

46.  In  §  157.304(a).  remove  the  words 
"cargo  residues"  and  add.  in  their  place, 
"oil  cargo  residues". 

§157.310    [Amended] 

47.  In  §  157.310(c).  remove  the  words 
"cargo  residues"  and  add.  in  their  place, 
the  words  "oil  cargo  residues". 

§157.400    [Amended] 

48.  hi  §  157.400(b)(2).  remove  the 
words  "cargo  residue"  and  add,  in  their 
place,  the  words  "oil  cargo  residue". 

49.  In  part  157,  appendix  B,  add 
paragraph  3(f)  to  read  as  follows: 

Appendix  B — Subdivision  and  Stability 
Assumptions 


(0  For  oil  tankers  of  20,000  DWT  and 
above,  the  damage  assumptions  must  be 
supplemented  by  the  following  assumed 
bottom  raking  damage: 

(1)  Longitudinal  extent: 

(i)  For  ships  of  75,000  DWT  and 
above.  0.6L  measured  from  the  forward 
perpendicular. 

(ii)  For  ships  of  less  than  75,000  DWT. 
0.4L  measured  from  the  forward 
perpendicular. 

(2)  Transverse  extent:  B/3  anywhere 
in  the  bottom. 

(3)  Vertical  extent:  Breach  of  the  outer 
hull. 

Appendix  D  (Amended) 

50.  In  part  157.  appendix  D. 
paragraph  2(a)(1),  remove  the  word 
"slop"  and  add.  in  its  place,  the  words 
"oily  mixtures". 

PART  15»-RECEPTI0N  FACILITIES 
FOR  OIL,  NOXIOUS  UQUID 
SUBSTANCES,  AND  GARBAGE 

51.  The  authority  citation  for  part  158 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903(b);  49  CFR  1.46. 
§158.100    [Amended] 

52.  hi  §  158.100(b)(1).  remove  the 
words  "Residues  and  mixtures 
containing  oil"  and  add.  in  their  place, 
the  words  "Oily  mixtures". 
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f  158.110    [Amended] 

53.  In  §  158.110(a)(1),  remove  the 
words  "residues  and  mixtures 
containing  oil"  and  add,  in  their  place, 
the  words  "oily  mixtures". 

54.  In  §158.120— 

a.  Revise  the  section  heading; 

b.  Remove  the  definition  of 
"MARPOL  Protocol": 

c.  Revise  the  definition  of  "oil"; 

d.  In  the  definition  of  "reception 
facility",  remove  the  words  "residues 
and  mixtxires  containing  oil"  and  add, 
in  their  place,  the  words  "oily 
mixtures";  and 

e.  Add,  in  alphabetical  order,  the 
definitions  of  the  terms  "MARPOL  73/ 
78",  "oil  cargo  residue",  "oil  residue", 
and  "oily  mixtures"  to  read  as  follows: 

§158.120    Definitions. 

•        •        *        •        • 

MARPOL  73/78  means  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978  relating  to  that  Convention.  A  copv 
of  MARPOL  73/78  is  available  from  the' 
International  Maritime  Organization,  4 
Albert  Embankment.  London,  SEl  7SR, 
England.  i 

*****  I 

Oil  means  petroleum  whether  in 
solid,  semi-solid,  emulsified,  or  liquid 
form,  including  but  not  limited  to,  crude 
oil,  fuel  oil.  sludge,  oil  refuse,  oil 
residue,  and  refined  products,  and, 
without  limiting  the  generality  of  the 
foregoing,  includes  the  substances  listed 
in  Appendix  I  of  Annex  I  of  MARPOL 
73/78.  "Oil"  does  not  include  animal 
and  vegetable  based  oil  or  noxious 
liquid  substances  (NLS)  designated 
under  Annex  II  of  MARPOL  73/78. 

Oil  cargo  residue  means  any  residue 
of  oil  cargo  whether  in  solid,  semi-solid, 
emulsified,  or  liquid  form  from  cargo 
tanks  and  cargo  pump  room  bilges, 
including  but  not  limited  to,  drainages, 
leakages,  exhausted  oil,  muck,  clingage, 
sludge,  bottoms,  paraffin  (wax),  and  any 
constituent  component  of  oil.  The  term 
"oil  cargo  residue"  is  also  known  as 
"cargo  oil  residue." 

Oil  residue  means — 

(1)  Oil  cargo  residue;  and 

(2)  Other  residue  of  oil  resulting  from 
drainages,  leakages,  exhausted  oil,  and 
other  similar  occurrences  from 
machinery  spaces. 

Oily  mixture  means  a  mixture,  in  any 
form,  with  any  oil  content.  "Oily 
mixture"  includes,  but  is  not  limited 
to- 
ll) Slops  from  bilges; 
(2)  Slops  from  oil  cargoes  (such  as 
cargo  tank  washings,  oily  waste,  and 
oily  refuse); 


(3)  Oil  residue;  and 

(4)  Oily  ballast  water  from  cargo  or 
fuel  oil  tanks. 


§158.133    [Amended] 

55.  In  §  158.133(a),  remove  the  words 
"residues  and  mixtures  containing  oil" 
and  add,  in  their  place,  the  words  "oily 
mixtures". 

§158.135    [Amended] 

56.  In  §  158.135(a),  remove  the  words 
"residues  and  mixtures  containing  oil" 
and  add,  in  their  place,  the  words  "oily 
mixtures". 

57.  Revise  the  heading  of  subpart  B  to 
read  as  follows: 

SubfMrt  B — Criteria  for  Reception 
Facilities:  Oily  Mixtures 

§158.200    [Amended] 

58.  In  §  158.200(a)(2).  (a)(3){i), 
(a)(3)(iii),  and  (b),  remove  the  words 
"residues  and  mixtures  containing  oil" 
and  add,  in  their  place,  the  words  "oily 
mixtures";  and.  in  (a)(3)(ii),  remove  the 
words  "oily  ballast"  and  add,  in  their 
place,  the  words  "ballast  water 
containing  oily  mixtures". 

§158.210    [Amended] 

59.  In  §158.210— 

a.  In  paragraph  (a),  remove  the  word 
"Sludge"  and  add,  in  its  place,  the 
words  "Oil  residue"; 

b.  In  paragraph  (b),  remove  the  words 
"Oily  bilge  water"  and  add,  in  their 
place,  the  words  "Bilge  water 
containing  oily  mixtiues";  and 

c.  In  paragraph  (c),  remove  the  words 
"Oily  ballast"  and  add,  in  their  place, 
the  words  "Ballast  water  containing  oily 
mixtures". 

§158.220    [Amended] 

60.  In  §158.220— 

a.  In  paragraph  (a),  remove  the  word 
"Sludge"  and  add,  in  its  place,  the 
words  "Oil  residue"; 

b.  In  paragraph  (b).  remove  the  words 
"Oily  bilge  water"  and  add,  in  their 
place,  the  words  "Bilge  water 
containing  oily  mixtures"; 

c.  In  paragraph  (c),  remove  the  words 
"Oily  ballast"  and  add,  in  their  place, 
the  words  "Ballast  water  containing  oily 
mixtures";  and 

d.  In  paragraph  (d),  remove  the  words 
"Cargo  residue"  and  add,  in  their  place, 
the  words  "Oil  cargo  residue". 

§158.230    [Amended] 

61.  In  §158.230— 

a.  In  paragraph  (a),  remove  the  word 
"Sludge"  and  add,  in  its  place,  the 
words  "Oil  residue";  and 

b.  In  paragraph  (b),  remove  the  words 
"Oily  bilge  water"  and  add,  in  their 


place,  the  words  "Bilge  water 
containing  oily  mixtures". 

62.  In  §  158.240,  revise  paragraphs  (a) 
and  (b),  and  the  introductory  text  to 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

§  1 58.240    Ship  repair  yards. 

***** 

(a)  An  amount  of  ballast  horn  bunker 
tanks,  and  the  wash  water  and  oil 
residue  from  the  cleaning  of  bunker 
tanks  and  oil  residue  (sludge)  tanks, 
equal  to  8  percent  of  the  bunker 
capacity  of  the  largest  oceangoing  ship 
serviced; 

(b)  An  amount  of  solid  oil  cargo 
residues  from  cargo  tanks  equal  to  0.1 
percent  of  the  deadweight  tonnage  of 
the  largest  oceangoing  tanker  serviced; 

(c)  An  amoimt  of  ballast  water 
containing  oily  mixtures  and  wash 
water  from  in-port  tank  washing  equal 
to— 
***** 

(d)  An  amount  of  liquid  oil  cargo 
residue  based  on  the  following 
percentages  of  deadweight  tonnage  of 
the  largest  oceangoing  tanker  serviced: 


§158.250    [Amended] 

63.  In  §  158.250,  remove  the  words 
"oily  bilge  water"and  add,  in  their 
place,  the  words  "bilge  water  containing 
oily  mixtures". 

46  CFR  PART  172— SPEGAL  RULES 
PERTAINING  TO  BULX  CARGOES 

64.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703,  5115;  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277:  49  CFR  1.46. 

65.  Add  §  172.048  to  read  as  follows: 

§172.048    Definitions. 

As  used  in  this  subpart — 

MARPOL  73/38  means  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978  relating  to  that  Convention 

66.  to  §  172.065,  m  table  172.065(A), 
revise  the  heading  of  the  table  and,  at 
the  end  of  the  table,  immediately 
preceding  footnote  1  to  the  table,  add  a 
new  undesignated  heading  and  entry  for 
"GROUNDING  PENETRATION  FOR 
RAKING  DAMAGE";  and,  in  table 
172.065(B),  revise  the  beading  of  the 
table  to  read  as  follows: 

§172.065    Damage  staMlity. 
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Table  172.065(a)— Extent  of  Damage 


GROUNDING  PENETRATION  FOR  RAKING  DAMAGE 

For  tank  vessels  of  20.000  DWT  and  above,  the 
following  assumed  tx>ttom  raking  damage 
must  supplement  the  damage  assumptions: 

Longitudinal  extent For  vessels  of  75,000  DWT  aod  above,  0.6L  measured  from  the  forward  perpendicular 

For  vessels  of  less  tfum  75,00b  OWT.  0.4L  measured  from  ttte  forward  perpendicular. 

Transverse  extent B/3  anywtiere  in  the  bottom. 

Vertical  extent Breach  of  Vne  outer  hull. 


Table  172.065(b)— Periweability 


68.  Add  §  172.070  to  read  as  follows: 

§172.070    Intact  stability. 

All  tank  vessels  of  5,000  DWT  and 
above  contracted  after  the  effective  date 
of  this  rulemaking  must  comply  with 
the  intact  stability  requirements  of 
Regulation  25A,  annex  I  of  MARPOL  73/ 
78. 

Dated:  June  25,  2001. 
Paul  J.  Pluta. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  01-27256  Filed  11-01-01;  8:45  am] 
BNJJNG  CODE  4S10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -01-196] 
RiN2115-AA97 

Security  Zona;  Varrazano  Namma 
Bridge,  New  York 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  emergency 
security  zone  around  the  Verrazano 
Narrows  Bridge,  New  York  that  will 
restrict  vessel  traffic  in  a  portion  of  The 
Narrows,  between  Staten  Island  and 
Brooklyn,  NY.  This  action  is  necessary 
to  ensitfe  public  safety,  and  protect  the 
Port  of  NY/NJ  from  sabotage  or  terrorist 
acts,  accidents,  or  other  causes  of  a 
similar  nature  during  the  New  York  City 
Marathon.  Entry  into  or  movement 
within  this  zone  by  any  vessel  or 
person,  of  any  description  without  the 
express  authority  of  the  Captain  of  the 
Port,  New  York,  or  his  authorized  patrol 
representative  is  strictly  prohibited. 


DATES:  This  rule  is  effective  from  9:20 
a.m.  imtil  12:20  p.m.  on  November  4, 
2001. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (CGDOl-01- 
198)  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Activities  New 
York,  212  Coast  Guard  Drive,  room  204, 
Staten  Island,  New  York  10305,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways     - 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  InCarmation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(3),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This 
rulemaking  is  urgently  required  to 
prevent  terrorist  strikes  within  and 
adjacent  to  the  Port  of  NY/NJ.  The  delay 
inherent  in  the  NPRM  process  is 
contrary  to  the  public  interest  as  it  may 
render  individuals,  vessels  and  facilities 
within  the  Port  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack. 
Commercial  vessels  may  still  transit 
through  the  Port  via  Long  Island  Sound, 
the  East  River,  the  Kill  Van  KuU,  and 
the  Arthur  Kill. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  futiue 
terrorist  attacks.  Immediate  action  is 
needed  to  accomplish  these  objectives. 
Any  delay  in  the  effective  date  of  this 
rule  is  impractical  and  contrary  to  the 
public  interest. 

Background  and  Purpose 

Terrorist  attacks  against  the  World 
Trade  Center  in  Manhattan,  New  York 
on  September  11,  2001  inflicted 


catastrophic  hiunan  casualties  and 
property  damage.  Federal,  state  and 
local  agencies  are  engaged  in  ongoing 
efforts  to  recover  the  victims  and  secure 
other  potential  terrorist  targets  from 
attack.  The  Coast  Guard  is  establishing 
this  security  zone  to  ensure  the  security 
of  the  Port  of  NY/NJ  against  terrorism, 
sabotage,  or  other  subversive  acts  and 
incidents  of  a  similar  nature  prior  to  and 
during  the  start  of  the  New  York  City 
Marathon,  a  widely  publicized  event 
that  draws  large  numbers  of  spectators 
and  participants. 

This  regulation  establishes  a 
temporary  security  zone  in  all  waters  of 
The  Narrows  within  500  yards  of  the 
Verrazano  Narrows  Bridge.  The  seciuity 
zone  is  in  effect  from  9:20  a.m.  until 
12:20  p.m.  on  Sunday,  November  4, 
2001.  The  security  zone  prevents  vessels 
from  transiting  a  portion  of  The  Narrows 
between  Staten  Island  and  Brooklyn, 
NY. 

This  security  zone  is  based  on  the 
seouity  needs  for  the  Port  of  NY/NJ.  It 
has  been  narrowly  tailored  to  impose 
the  least  impact  on  maritime  interests 
yet  provide  the  level  of  security  deemed 
necessary.  Entry  into  or  movement 
within  this  security  zone  is  prohibited 
imless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  New  York.  Public 
notifications  will  be  made  prior  to  the 
event  via  the  Local  Notice  to  Mariners 
and  Marine  Information  Broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
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Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  still  transit  through  the  Port 
via  Long  Island  Sound,  the  East  River, 
Kill  Van  Kull,  and  the  Arthur  Kill,  and 
advance  notifications  which  will  be 
made.  The  U.S.  Coast  Guard  in 
consultation  with  local,  state,  and 
federal  law  enforcement  agencies 
determined  the  size  of  this  security 
zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  portion  of 
The  Narrows  between  Staten  Island  and 
Brooklyn,  NY  diuing  the  times  this  zone 
is  activated. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Vessel  traffic  may 
still  transit  through  the  Port  via  Long 
Island  Sound,  the  East  River,  the  Kill 
Van  Kull,  and  the  Arthur  Kill.  Before 
the  effective  period,  public  notifications 
will  be  made  via  the  Local  Notice  to 
Mariners  and  Marine  Information 
Broadcasts,  which  are  widely  available 
to  users  of  the  Port  of  NY/NJ. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  I 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfiwded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  itom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenmient  and  Iiulian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Afhirs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviroimiental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  docvunentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  an 
emergency  security  zone.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciirity  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-198  to 
read  as  follows: 

§  1 65.T01  -1 98    Security  Zone:  Verrazano 
Narrows  Bridge,  New  York. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  of  The 
Narrows  within  500  yards  of  the 
Verrazano  Narrows  Bridge. 

(b)  Effective  period.  This  section  is 
effective  from  9:20  a.m.  until  12:20  p.m. 
on  November  4,  2001. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.33 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  October  25,  2001. 
P.A.  Harris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York,  Acting. 
[FR  Doc.  01-27607  Filed  10-30-01;  3:45  pm) 
MLUNQ  COOe  4S10-1S-U 
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POSTAL  SERVICE 

39  CFR  Part  960 

Implementation  of  the  Contract  WIttt 
America  Advancement  Act 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  The  Postal  Service  is 
amending  the  rules  implementing  the 
Equal  Access  to  Justice  Act  in  Postal 
Service  proceedings  to  reflect  the 
statutory  increase  in  the  amount  of  the 
houirly  fees  payable. 

EFFECTIVE  DATE:  November  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Mego,  (703)  812-1905. 

SUPPLEMENTARY  INFORMATION:  The 
Contract  with  America  Advancement 
Act  of  1996  (Pub.  L.  104-121, 110  Stat. 
857  (1996))  increased  the  maximum 
amount  of  attorney  fees  under  the  Equal 
Access  to  Justice  Act  from  $75  per  hour 
to  $125  per  hour.  This  rulemaldng 
amends  39  CFR  part  960  to  conform 
with  the  statutory  change.  In  addition, 
language  specifying  the  allowable  fees 
for  expert  witnesses  is  being  deleted. 

These  are  statutorily  mandated 
changes  in  agency  rules  of  procedure 
before  the  Judicial  Officer  and, 
therefore,  it  is  appropriate  for  their 
adoption  by  the  Postal  Service  to 
become  effective  immediately. 

List  of  Subjects  in  39  CFR  Part  960 

Administrative  practice  and 
procedure.  Equal  access  to  justice. 
Postal  Service. 

Accordingly,  the  Postal  Service 
adopts  amendments  to  39  CFR  part  960 
as  specifically  set  forth  below: 

PART  960— [AMENDED] 

1.  The  authority  citation  for  part  960 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  504  (c)  (1);  39  U.S.C. 
204,  401  (2). 

i  960.6    [Amended] 

2.  Section  960.6(b)  is  amended  by 
removing  "$75.00  per  hour"  and  adding 
$125.00  per  hour,  or  such  rate  as 
prescribed  by  5  U.S.C.  504". 

3.  Section  960.6(b)  is  further  amended 
by  removing  ",  which  is  generally 
$50.00  per  hour". 

1960.7    [Amended] 

4.  Section  960.7(a)  is  amended  by 
removing  "$75  per  hour"  and  adding 


"$125.00  per  hour,  or  such  rate  as 
prescribed  by  5  U.S.C.  504,". 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  01-27626  Filed  11-1-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[AD-FRL-7096-1] 

RIN2060-AC28 

Ethylene  OxMe  Emissions  Standards 
for  Sterilization  Facilitiss 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendments. 

SUMMARY:  This  action  finalizes 
amendments  to  the  emissions  standards 
for  sterilization  facilities  by  eliminating 
maximum  achievable  control 
technology  (MACT)  requirements  for 
chamber  exhaust  vents.  This  action 
reduces  safety  problems  associated  with 
the  existing  requirements.  This  action 
also  amends  testing  and  monitoring 
requirements  for  sterilization  chamber, 
aeration,  and  chamber  exhaust  vents  to 
correct  technical  problems  associated 
with  the  existing  requirements. 
EFFECTIVE  DATE:  November  2,  2001. 

ADDRESSES:  Docket  No.  A-88-03 
contains  supporting  information  used  in 
developing  the  standards  for  the 
ethylene  oxide  conunercial  sterilization 
soiut:e  category.  The  docket  is  located  at 
the  U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC  20460  in  Room  M- 
1500,  Waterside  Mall  (groimd  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  W.  Markwordt,  Policy,  Planning, 
and  Standards  Group,  Emission 
Standards  Division  (MD-13),  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0837,  fiacsimile  (919)  541-0942, 
electronic  mail  address: 
markwordt.david@epa.gov. 

SUPPt-EMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 


dociiments  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
3P7(d)(7)(A)  of  the  Clean  Air  Act 
(CAAJ.)  The  regulatory  text  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket  or 
copies  may  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  final  rule 
amendments  will  also  be  available  on 
the  WWW  through  the  EPAs 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the  rule 
amendments  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules, 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology' 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  regulated  by  this  action  include: 


Examples  of 

Categofy 

SICVNAICS" 

regulated  en- 
trties 

Industry 

3841,3842  ... 

Medical  sup- 
pliers. 

2834,  5122. 

Ptwrma- 

2831,2833 

ceuticals 

2099,  5149, 

Spice  mafHi- 

2034,2035. 

facturers 

2046 

7399,  7218, 

Contract  steri- 

8091 

lizers. 

•  StarKlard  Industnal  Classification  Code. 
"fMorth  American  Information  Classification 
System. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.2131  of  the 
final  nde. 

Judicial  Review.  Under  section  307(b) 
of  the  CAA,  judicial  review  of  this  final 
rule  is  available  only  by  filing  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Colimibia  Circuit  by 
January  2,  2002.  Under  section 
307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  these  rule  amendments 
which  was  raised  with  reasonable 
specificity  during  the  period  for  public 
comment  can  be  raised  during  judicial 
review.  Moreover,  onder  section 
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307(b)(2)  of  the  CAA,  the  requirements 
established  by  today's  final  action  may 
not  be  challenged  separately  in  any  civil 
or  criminal  proceeding  we  bring  to 
enforce  these  requirements. 

I.  Background 

On  July  11, 1997,  we  learned  of 
reports  of  explosions  at  several  ethylene 
oxide  sterilization  facilities.  Some  of  the 
explosions  occurred  at  facilities  affected 
by  the  ethylene  oxide  emissions 
standards.  As  a  result,  we  took 
immediate  steps  to  suspend  the  rule 
until  December  1998  pending  an 
investigation  of  the  explosions  and  to 
notify  facility  owners. 

We  completed  our  investigation  in 
1998  to  determine  if  the  emission 
control  equipment  mandated  by  the 
emissions  standards  was  in  any  way 
associated  with  the  problems  at  these 
facilities.  We  agreed  with  industry  that, 
in  the  cases  where  explosions  occurred, 
the  catalytic  oxidizer  units  were  overfed 
with  ethylene  oxide  in  concentrations 
above  the  safe  operations  limit  due  to 
abnormal  activation  of  the  chamber 
exhaust  (backvent).  In  Jime  1998.  the 
Ethylene  Oxide  Sterilization 
Association  (EOSA)  recommended 
"additional  time  to  consider  safe  and 
economical  control,  installation, 
operation,  and  maintenance  alternatives 
applicable  to  aeration  and  chamber 
exhaust  (backvent)  emissions."  The 
EOSA  provided  a  time  line  of 
approximately  12  months  beyond 
December  1998  to  enable 
implementation  of  the  appropriate 
changes  to  ensure  safe  operation.  We 
agreed  with  EOSA's  reconunendation 
and  further  extended  the  compliance 
date  for  chamber  exhaust  and  aeration 
room  vents  for  all  sources  affected  by 
the  ethylene  oxide  emissions  standards 
by  1  year,  until  December  8, 1999.  The 
two  affected  emission  points,  the 
chamber  exhaust  and  aeration  room 
vent,  represent  approximately  1  and  3 
percent  of  the  imcontroUed  emissions, 
respectively. 

In  June  1999,  the  EOSA  requested 
elimination  of  the  requirement  for 
chamber  exhaust  vent  controls.  In 
December  1999,  we  again  suspended  the 
compliance  dates  for  chamber  exhaust 
and  aeration  room  vents.  A  1-year 
suspension  of  control  requirements  for 
aeration  room  vents  was  based  on  the 
fact  that  many  facilities  are  routing 
chamber  exhaust  emissions  to  the 
emission  control  device  for  aeration 
room  vents.  Since  control  of  the  aeration 
room  vent  by  itself  does  not  pose  any 
known  safety  problems,  we  did  not 
anticipate  any  further  suspensions  of 
requirements  for  aeration  room  vents 
beyond  December  6,  2000.  We  provided 


a  2-year  suspension  of  control 
requirements  for  chamber  exhaust  vent 
emissions  based  on  the  anticipated  time 
required  to  propose  and  promulgate 
changes  in  the  Federal  Register.  We 
committed  to  reconsidering  the  original 
MACT  determination  for  chamber 
exhaust  vents  and  proposing  a  course  of 
action  in  the  near  futiue. 

The  use  of  existing  technology  by 
some  sources  in  the  relevant  industry 
category  presumes  the  ability  to  operate 
that  technology  in  a  proven  safe 
manner.  Nonetheless,  at  the  time  of 
promulgation  (December  1994),  state-of- 
the-art  control  technology  for  chamber 
exhaust  vent  emissions  apparently 
involved  safety  hazards  not  known  at 
that  time.  To  date,  solutions  to  the 
safety  problems  have  not  been 
developed,  and  there  is  no  indication 
that  resolution  of  the  safety  issues  is 
forthcoming.  Consequently,  on  March  6, 
2001 ,  we  proposed  eliminating  the 
MACT  requirements  for  chamber 
exhaust  vents  (66  FR  13464).  We  also 
proposed  amendments  to  testing  and 
monitoring  requirements  for 
sterilization  chamber,  aeration,  and 
chamber  exhaust  vents. 

n.  What  Are  the  Final  Rule 
Amendments? 

A.  Chamber  Exhaust  Vents 

We  have  removed  the  requirement  to 
control  the  ethylene  oxide  emissions 
from  the  chamber  exhaust  vents.  See  the 
March  6,  2001  proposal  preamble  for  the 
detailed  reasons  for  this  change.  For  all 
facilities  (i.e.,  both  major  and  area 
soinces),  we  have  removed  the  5,300 
parts  per  million  per  volume  (ppmv) 
concentration  limit  requirement  for 
chamber  exhaust  vents. 

B.  Catalytic  Oxidizer  Monitoring 

We  have  removed  the  requirement  to 
operate  at  the  average  temperature  to 
demonstrate  continuous  compliance. 
We  are  now  requiring  facilities  to 
maintain  a  minimiun  temperature  for 
catalytic  oxidizers  based  on 
manufacturer  design  and  perform  a 
work  practice.  Facilities  can  do  either  of 
the  following  work  practices: 
periodically  replace  catalyst,  or 
annually  test  control  device 
performance  and  if  necessary  restore  the 
catalyst. 

We  have  made  changes  to  the 
monitoring  reqiiirements  to  provide 
facilities  an  alternative  to  continuous 
catalyst  temperature  monitoring. 
Facilities  can  monitor  either 
temperature  or  ethylene  oxide 
concentration  for  catalytic  oxidizers.  In 
the  final  rule,  we  have  added  several 


additional  test  method  to  measure 
ethylene  oxide  concentration. 

m.  What  Major  Changes  Have  We 
Made  to  the  Rule  Since  Proposal? 

In  response  to  comments  received  on 
the  proposed  amendments,  we  made 
several  changes  for  the  final  nde.  While 
some  of  the  changes  we  made  were 
clarifications  designed  to  make  our 
intentions  more  clear,  some  of  the 
changes  do  alter  the  requirements  as 
proposed.  The  substantive  comments 
and/or  changes  and  responses  made 
since  the  proposal  are  siunmarized  in 
the  following  sections.  Our  complete 
responses  to  public  conunents  are 
contained  in  a  memorandum  that  can  be 
obtained  from  docket  A-88-03. 

A.  Elimination  of  5,300  ppmv 
Concentration  Requirement 

To  ensine  that  the  ourent  amoimt  of 
ethylene  oxide  being  evacuated  via  the 
sterilization  pump  continues  to  be 
routed  to  a  control  device  rather  than 
exhausted  via  an  imcontroUed  vent,  we 
proposed  a  concentration-based  limit  on 
emissions  from  major  source  chamber 
exhaust  vents.  In  the  original,  existing 
rule,  this  requirement  currently  applies 
to  area  soiirces  but  not  to  major  sources. 

Comments:  Commentors  questioned 
"the  Agency's  reliance  on  the  5,300 
ppmv  empty  chamber  concentration  as 
a  suitable  limitation  when  such  test 
conditions  have  zero  connection  to  the 
reality  of  operations  in  a  commercial 
sterilization  facility."  The  commentor 
also  stated  that  their  research  showed 
"no  reliable  justification  for  the  5,300 
ppmv  MACT  and  we  are  convinced 
fit)m  our  own  experience  that  this  level, 
however  determined,  was  unfounded  at 
the  time  the  regulation  was  originally 
drafted." 

One  commentor  stated  that  industry 
does  not  have  knowledge  of  any  proven 
instrumentation  it  could  employ  to 
comply  with  the  proposed  requirement 
to  determine  the  concentration  of 
ethylene  oxide  in  the  sterilization 
chamber  immediately  prior  to  the 
operation  of  the  chamber  exhaust.  The 
commentor  stated  it  is  imiversally 
known  and  imderstood  that  a  safe, 
reliable  and  accinate  technology  capable 
of  providing  a  determination  of  the 
exhaust  vent  concentration  is  not 
available.  The  commentor  also  stated 
that  a  separate  system  (suitable  for  small 
exhaust,  high  concentration,  for  a  short 
time  period  of  5  minutes  or  less  )  would 
be  needed,  probably  for  each  chamber. 
If  gas  chromatography  (GCl-based 
systems  are  used,  costs  are  $60,000- 
$100,000  per  chamber,  provided  some 
existing  system  could  somehow  be 
made  safe,  reliable,  and  accurate.  Also, 
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imits  for  area  and  process  control  are 
not  satisfactory  because  they  are  set  up 
differently  and  measure  different 
concentration  levels. 

Response:  As  stated  previously,  the 
Agency  is  removing  the  control 
requirement  for  the  major  soiuce 
chamber  exhaust  vent  as  proposed.  The 
Agency  had  also  proposed  a  5,300  ppmv 
concentration  limit  on  the  chamber 
exhaust  vent  for  larger  facilities  (i.e., 
major  sources).  The  5,300  ppmv 
concentration  limit  was  required  in  the 
original  rule  for  smaller  facilities  (i.e., 
area  sources  with  1  to  10  tons  of 
ethylene  oxide  use)  which  were  not 
required  to  control  chamber  exhaust 
vent  emissions. 

We  agree  with  the  commentor  that  the 
5,300  ppmv  concentration  limit  was 
based  on  "Agency  modeling,  not  actual 
operating  conditions."  We  also  agree 
with  the  commentor  that  there  is  no 
proven  instrumentation  which  could  be 
employed  to  comply  with  the  proposed 
requirement  to  determine  the 
concentration  of  ethylene  oxide  in  the 
sterilization  chamber  inunediately  prior 
to  the  operation  of  the  chamber  exhaust. 
For  these  reasons,  we  have  reconsidered 
the  proposed  and  existing  concentration 
limit  requirement. 

The  sterilization  chamber  vent 
emissions  are  currently  controlled  with 
add-on  control  devices;  these  devices 
are  required  to  reduce  inlet  emissions 
by  99  percent.  For  small  facilities,  under 
the  existing  rule  the  MACT  floor  for 
new  and  existing  source  chamber 
exhaust  vents  requires  no  reduction  in 
emissions  from  these  vents.  The 
purpose  of  the  existing  rule's  5,300 
ppmv  limitation  on  the  small  chamber 
exhaust  vents  is  to  ensure  that  the 
ciurent  amount  of  ethylene  oxide  being 
evacuated  via  the  sterilization  piunp 
continues  to  be  routed  to  a  control 
device  rather  than  exhausted  via  an 
imcontroUed  vent.  The  5,300  ppmv 
requirement  maintained  the  status  quo 
for  emissions  from  the  chamber  exhaust 
vent,  and  did  not  require  the  use  of  any 
control  technologies.  In  promulgating 
the  existing  rule,  the  Administrator 
determined  that  the  use  of  this  limit  did 
not  constitute  measures  beyond  the 
MACT  floor  for  these  sources  (59  FR 
10591).  The  chamber  exhaust 
concentration  limit  was  added  to  the 
rule  as  a  precautionary  measure;  the 
Agency  did  not  know  of  any  plant 
operators  by-passing  main  sterilization 
vent  control  devices. 

Comment:  One  commentor 
recommended  a  7,500  ppmv  limit  (25 
percent  of  the  lower  explosive  limit); 
the  limit  would  be  determined  based  on 
empty  chamber  cycle  calculations  for  all 
cycles.  This  approach  does  not  require 


test  equipment.  The  commentor  stated 
that  it  is  common  industry  practice  to 
analyze  the  safety  of  a  sterilization  cycle 
by  calculating  the  residual  sterilant  in 
an  empty  sterilizer  at  the  completion  of 
the  process.  Most  sterilization  facilities 
require  that  the  safety  analysis  be 
performed  on  every  new  sterilization 
cycle.  The  intent  of  the  safety  analysis 
is  to  demonstrate  that  the  concentration 
of  ethylene  oxide  gas  in  the  sterilizer  at 
the  end  of  processing  is  below  1  percent 
(10,000  ppmv).  This  ensures  that  during 
routine  processing  the  steriUzer 
environment  is  non-flammable  when 
the  door  is  opened  and  the  exhaust  vent 
is  activated.  The  determination  of  this 
empty  chamber  concentration  relies  on 
simple  dilution  formulas  and  the  ideal 
gas  laws.  Using  partial  pressure  data  of 
ethylene  oxide  in  the  steriUzer 
foUowing  the  initial  charge,  one  can 
determine  concentration  through  the 
subsequent  evacuation  and  purging 
sequences.  The  commentor  stated  that 
steriUzation  cycles  in  question  are 
generally  vaUdated  to  meet  the 
requirements  of  the  Food  and  Drug 
Administration  (FDA). 

Another  commentor  beUeves  the 
present  regulations  provide  adequate 
assurance  to  ensure  that  ethylene  oxide 
from  the  sterilization  chamber  vent 
continues  to  be  routed  through  a  control 
device.  The  EPA  specifically  defines 
sterilization  chamber  vent  as  "*  *  *  the 
point  (prior  to  the  vacuum  pump) 
through  which  the  evacuation  of 
ethylene  oxide  &t)m  the  steriUzation 
chamber  occurs  foUowing  steriUzation 
or  fumigation,  including  any  subsequent 
air  washes."  The  rule  also  specifically 
requires  that  sources  using  greater  than 
1  ton  per  year  of  ethylene  oxide  "*  •  • 
shall  reduce  ethylene  oxide  emissions  to 
the  atmosphere  by  at  least  99  percent 
from  each  sterilization  chamber  vent." 

Rerouting  steriUzation  chamber  vents 
to  exhaust  out  the  uncontrolled  chamber 
exhaust  vent  would  be  in  direct 
violation  of  the  present  regulation. 

Response:  After  considering  the 
comments  and  additional  information, 
we  decided  that  the  concentration  limit 
approach  is  not  feasible  because  there  is 
no  known  way  to  safely  measure 
concentration.  A  gas  chromatograph  is  a 
logical  testing  approach  but  it  includes 
a  flame  source  which  introduces  a  safety 
issue. 

Today,  we  have  less  concern 
regarding  by-passing  the  main 
sterilization  control  equipment  by 
routing  ethylene  oxide  to  the  chamber 
exhaust  vent.  As  stated  previously,  there 
were  no  data  suggesting  plant  operators 
were  by-passing  the  main  control 
device.  Since  initial  work  on  the  rule  in 
the  1980's,  significant  regulatory 


changes  have  occurred  which  have 
affected  the  steriUzation  industry.  In 
response  to  the  phase-out  of 
chlorofluorocarbon  production,  industry 
switched  from  a  mixture  of 
chlorofluorocarbons  and  ethylene  oxide 
to  pure  ethylene  oxide  for  processing. 
The  Occupational  Safety  and  Health 
Administration  (OSHA)  tightened 
workplace  ethylene  oxide  concentration 
exposure  limits,  and  on  October  7,  1996, 
the  FDA  revised  the  Current  Good 
Manufecturing  Practice  (CGMP) 
requirements  for  medical  devices  and 
incorporated  them  into  a  quality  system 
regulation. 

Now  that  the  use  of  pure  ethylene 
oxide  dominates  industry  practice,  there 
are  serious  safety  issues  associated  with 
by-passing  the  main  control  device. 
Venting  pure  ethylene  oxide  to  the 
atmosphere  could  cause  an  explosion. 
Additionally,  it  is  probable  that  venting 
would  result  in  workplace  exposure 
concentrations  which  would  violate  the 
OSHA  Umits.  Industry  is  very  aware  of 
these  safety  concerns. 

The  FDA  quality  system  regulation 
includes  requirements  related  to  the 
methods  used  in,  and  the  faciUties  and 
controls  used  for,  designing, 
manufacturing,  packaging,  labeling, 
storing,  installing,  and  servicing  of 
medical  devices  intended  for  human 
use.  The  action  was  necessary  to  add 
preproduction  design  controls  and  to 
achieve  consistency  with  quality  system 
requirements  worldwide.  The  regulation 
sets  forth  the  framework  for  device 
manufacturers  to  follow  and  gives  them 
greater  flexibility  in  achieving  quality 
requirements  (61  FR  52601). 

These  requirements  apply  to  contract 
SteriUzation  and  specify  quality  system 
requirements  including  management 
controls,  design  controls,  material 
controls,  equipment  controls, 
production  and  process  controls, 
corrective  and  preventive  action,  and 
documentation.  For  sterilization 
operations,  the  objectives  of  the  quality 
system  regulation  apply  only  to  the 
safety  and  effectiveness  of  medical 
devices  following  sterilization. 
However,  compliance  with  its 
requirements  may  also  provide  an 
assurance  that  processing  wiU  be 
performed  in  a  way  which  meets 
concerns  regarding  vent  emissions.  For 
example,  in  meeting  the  requirement  in 
the  quality  system  regulation  for  a 
definition  of  specifications  for  all  steps 
of  the  process,  a  sterilizing  facility  must 
specify  the  number  of  air  washes  in  the 
ethylene  oxide  sterilization  process.  By 
meeting  the  requirements  for 
documentation  to  demonstrate  that  each 
process  step  has  been  performed  as 
specified,  the  facility  will  estabUsh 
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procedures  to  document  performance  of 
ihe  air  washes.  The  requirements  of  the 
quality  system  are  already  in  place; 
compliance  with  the  quality  system 
regulation  will  ensure  that 
specifications  for  process  steps  are 
defined  and  met. 

The  Agency  believes  there  are 
sufficient  practical  reasons  (i.e.,  safety 
considerations  as  well  as  existing  OSHA 
and  FDA  regulatory  requirements)  for 
eliminating  our  original  presumptive 
need  for  the  chamber  exhaust  emission 
limit.  The  Agency  sees  no  practical 
benefit  to  adding  additional 
requirements  to  accomplish  the  same 
thing.  Therefore,  because  the 
concentration  cannot  be  measured  and 
there  is  now  Uttle  or  no  value  to  the 
requirement,  we  are  not  promulgating 
the  chamber  exhaust  concentration  limit 
for  large  facilities  and  are  withdrawing 
the  requirement  for  small  facilities. 

B.  Alternative  to  Catalyst  Replacement 
Requirement 

We  proposed  a  requirement  to  replace 
catalytic  oxidizer  catalyst  every  2  years 
to  ensure  that  the  catalyst  remains 
active  and  in  continuous  compliance 
with  the  control  device  performance 
requirement.  The  proposed  replacement 
of  catalyst  every  2  years  was  opposed  by 
commentors  because  the  practice  was 
believed  to  be  wasteful  and  costly.  Some 
commentors  stated  that  the  compliance 
test  should  suffiqe  to  indicate 
compliance. 

We  agreed  with  the  commentors  that 
performance  testing  is  a  viable 
alternative  to  routine  replacement  of 
catalyst  in  ensuring  continuous 
compliance.  Therefore,  we  have  added  a 
test  alternative  to  the  rule.  If  test  results 
show  the  control  efficiency  is  below  the 
performance  standard,  the  facility  will 
have  to  restore  the  catalyst  as  soon  as 
practicable  but  no  later  than  180  days 
after  the  performance  test. 

IV.  Summary  of  Environmental,  Energy 
and  Economic  Impacts 

There  are  negligible  environmental, 
energy,  and  economic  impacts 
associated  with  these  amendments. 
Ethylene  oxide  emissions  from  the 
chamber  exhaust  vent  comprise  less 
than  1  percent  of  the  uncontrolled 
emissions  from  the  sterilization  process. 

V.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 


Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  rule  amendments  are  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  of  the  ethylene  oxide 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
were  submitted  to  and  approved  by 
OMB.  A  copy  of  the  Information 
Collection  Request  (ICR)  docvunent 
(OMB  control  number  2060-0283)  may 
be  obtained  from  Ms.  Sandy  Farmer  by 
mail  at  the  U.S.  EPA.  Office  of 
Environmental  Information.  Collection 
Strategies  Division  (2822),  1200 
Pennsylvania  Avenue,  Washington,  DC 
20460.  by  e-mail  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.  epa  .gov/icr. 

Today's  action  has  little  or  no  impact 
on  the  information  collection  burden 
estimates  made  previously.  Today's 
action  eliminates  requirements  for 
chamber  exhaust  vents  and  clarifies 
testing  and  monitoring  requirements  for 
sterilization  and  aeration  room  vents. 
These  chcuiges  revise  existing 
requirements  and  do  not  impose  new 
additional  burdens;  consequently,  the 
ICR  has  not  been  revised. 

C.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 


"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  Policies  that  have 
federalism  implications  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

These  final  rule  amendments  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  final  rule  is 
mandated  by  statute  and  does  not 
impose  requirements  on  States; 
however.  States  will  be  required  to 
implement  the  rule  by  incorporating  the 
rule  into  permits  and  enforcing  the  rule 
upon  delegation.  States  vsrill  collect 
permit  fees  that  will  be  used  to  offset 
the  resource  burden  of  implementing 
the  rule.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not ' 
apply  to  this  rule^.  Although  section  6  of 
Ebcecutive  Order  13132  does  not  apply 
to  this  rule,  the  EPA  did  consult  with 
State  and  local  officials  in  developing 
these  rule  amendments. 

D.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
hidian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
reg\ilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regiUations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

These  final  rule  amendments  do  not 
have  tribal  implications.  They  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  is  because  no  tribal  governments 
own  or  operate  an  ethylene  oxide 
sterilization  facility.  Thus,  Executive 
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Order  13175  does  not  apply  to  these 
rule  amendments. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regiilatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditxu«s  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-efiiective.  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  the 
EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  final  rule  amendments 
contain  no  Federal  mandate  that  may 
result  in  expenditiu^s  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  These 
amendments  eliminate  existing 
requirements.  Thus,  today's  final  rule 
amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  these  amendments 
contain  no  regulatory  requirements  that 
might  significantly  or  luiiquely  affect 
small  governments  because  it  contains 


no  regulatory  reqiiirements  that  apply  to 
such  governments  or  impose  obligations 
upon  them.  Therefore,  today's  final  rule 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

Because  these  final  rule  amendments 
do  not  include  a  Federal  mandate  and 
are  estimated  to  resiilt  in  expenditures 
less  than  $100  million  in  any  1  year  by 
State,  local,  and  tribal  governments,  the 
EPA  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  selection  of  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative.  In  addition, 
because  small  governments  will  not  be 
significantly  or  uniquely  affected  by 
these  rule  amendments,  the  EPA  is  not 
required  to  develop  a  plan  with  regard 
to  small  governments.  Therefore,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  action. 

F.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regxilatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  amendhnents  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  according  to  the 
Small  Business  Administration  (SBA) 
size  standards  by  NAICS  code  ranging 
from  500  to  1.000  employees;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule 
amendments  on  small  entities,  EPA  has 
concluded  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities.  We  believe 
there  will  be  little  or  no  impact  on  any 
small  entities  because  these 
amendments  do  not  impose  additional 
requirements  but  instead  either 
eliminate  or  streamline  some  existing 
requirements  of  the  ethylene  oxide 
NESHAP.  Based  on  the  foregoing,  the 
EPA  concludes  that  these  rule 


amendments  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

Although  these  final  rule  amendments 
will  not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  on  small  entities  by  providing 
alternatives  to  compliance  and 
monitoring  requirements. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  104- 
113;  15  IJS.C.  272  note)  directs  EPA  to 
use  volimtary  consensus  standards  in 
their  regulatory  and  procurement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

These  final  rule  amendments  provide 
technical  corrections  and  minor 
technical  amendments  to  the  Ethylene 
Oxide  Emissions  Standards  for 
Sterilization  Facilities  (40  CFR  part  63, 
subpart  O).  These  amendments  include 
two  technical  standards:  EPA  Method 
25A  and  PS-8.  Consistent  with  the 
NTTAA.  the  EPA  conducted  searches  to 
identify  voluntary  consensus  standards 
in  addition  to  these  EPA  methods  and 
performance  specifications.  No 
voluntary  consensus  standards  were 
identified  for  PS-8.  The  search  and 
review  results  have  been  dociunented 
and  are  placed  in  the  Docket  No.  A-«8- 
03  (see  ADDRESSES  section)  for  these  rule 
amendments. 

The  search  for  emissions  monitoring 
procedures  identified  two  voluntary 
consensus  standards,  both  for  EPA 
Method  25A.  The  EPA  determined  that  . 
these  two  standards  identified  for 
measuring  emissions  of  hazardous  air 
pollutants  or  surrogates  subject  to 
emission  standards  in  the  final  rule 
would  not  be  practical  due  to  lack  of 
equivalency,  detail,  and/or  quality 
assiuance  and/ or  quality  control 
requirements.  Therefore,  we  did  not  use 
this  voluntary  consensus  standard  in 
this  rulemaking. 

The  two  voluntary  consensus 
standards.  EN  12619:1999  "Stationary 
Source  Emissions — Determination  of  the 
Mass  Concentration  of  Total  Gaseous 
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Organic  Carbon  at  Low  Concentrations 
*    in  Flue  Gases — Continuous  Flame 
Ionization  Detector  Method"  and  ISO 
14965:2000(E)  "Air  Quality- 
Determination  of  Total  Nonmethane 
Organic  Compounds — Cryogenic 
Preconcentration  and  Direct  Flame 
Ionization  Method,"  are  impractical 
alternatives  to  EPA  Method  25A  for  the 
purposes  of  this  rulemaking  because  the 
standards  do  not  apply  to  solvent 
process  vapors  in  concentrations  greater 
than  40  ppm  (EN  12619)  and  10  ppm 
carbon  (ISO  14965).  Methods  whose 
upper  limits  are  this  low  are  too  limited 
to  be  useful  in  measuring  source 
emissions,  which  are  expected  to  be 
much  higher. 

Section  63.365  of  the  NESHAP  lists 
the  EPA  t^st  methods  and  performance 
standards  included  in  this  rulemaking. 
Under  40  CFR  63.7(f)  of  the  General 
Provisions,  a  source  may  apply  to  EPA 
for  permission  to  use  alternative  test 
methods  in  place  of  any  of  the  EPA 
testing  methods. 

H.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant,"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  rule  is 
preferable  to  other  potentially  effective 


and  reasonable  alternatives  considered 
by  the  Agency. 

The  EPA  interprets  Executive  Order 
1 3045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These  final 
rule  amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance  and 
not  on  health  or  safety  risks.  No 
children's  risk  analysis  was  performed 
because  no  alternative  technologies 
exist  that  would  provide  greater 
stringency  at  a  reasonable  cost. 
Furthermore,  these  rule  amendments 
have  been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  these  rule 
amendments  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  ip  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  These 


amendments  will  be  effective  November 
2,  2001. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211  (66  FR  28355  May  22, 
2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  24,  2001. 
Christine  Todd  Whitman. 

Administrator. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  part  63  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 
SubfMrt  O— (Amended] 

2.  Section  63.360  is  amended: 

a.  In  Table  1  by  revising  the  entry  for 
"63.7(a)(2)"; 

b.  Removing  and  reserving  paragraphs 
(g)(7)  through  (10). 

The  revision  reads  as  follows: 

163.360    Applicabiilty.     . 

(a)*  *  * 
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Table  1  of  Section  63.360.— General  Provisions  Applicability  to  Subpart  0 

Applies  to      Applies  to 

sources         sources 

Reference                                         using  10       using  1  to                                        Cotinnent 

tons  in         10  tons  in 
suttpartO'    sutjpartO* 

63.7(a)(2). 


•  See  definition. 


Yte 


3.  Section  63.361  is  amended  by 
removing  the  definition  for  "Parametric 
monitoring,"  revising  the  definition  for 
"Baseline  temperature,"  and  adding  a 
definition  for  "Thermal  oxidizer"  and 
"Deviation"  in  alphabetical  order  to 
read  as  follows: 

§63.361    Definitions. 

***** 

Baseline  temperature  means  a 
minimum  temperature  at  the  outlet  from 
the  catalyst  bed  of  a  catalytic  oxidation 
control  device  or  at  the  exhaust  point 
from  the  combustion  chamber  of  a 
thermal  oxidation  control  device. 


Deviation  means  any  instance  in 
which  an  affected  source,  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 

'  to  obtain  such  a  permit;  or 
.    (3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 


limit)  or  work  practice  standard  in  this 
subpart  diiring  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 
***** 

Thermal  oxidizer  means  all 
combustion  devices  except  flares. 

4.  Section  63.362  is  amended  by: 

a.  Revising  Table  1  of  paragraph  (a); 

b.  Removing  and  reserving  paragraph 
(e). 

The  revision  reads  as  follows: 

163.362    Standards. 

(a)*  •  • 


Table  1  of  Section  63.362.— Standards  for  Ethylene  Oxide  Commercial  Sterilizers  and  Fumigators 


Existing  and  new  sources 


Source  size 


Source  type 


<907  kg  (<1  ton) 


^907  kg  and  <9.070  kg  (2:1 

ton  and  <  10  tons). 
29.070  kg  (>10  tons) 


SterilizatkK)  chamt>er  vent 


Aeration  room  vent 


Ctwmber  ex- 
ttaust  vent 


No  control  required;  minimal  recordkeeping  requirements  apply  (see 


99%  emission  reduction  (see 

§  63.362(c)). 
99%  emission  reduction  (see 

§  63.362(c)). 


§  63.367(c)). 
No  control 


1  ppm  maximum  outlet  con- 
centratkxi  or  99%  emission 
reductkm  (see  §  63.362(d)). 


No  control. 


No  control. 


(e)  [Reserved] 

5.  Section  63.363  is  revised  (including 
the  section  heading)  to  read  as  follows: 

S  63.363    Compliance  and  perfonnance 
provisions. 

(a)(1)  The  owner  or  operator  of  a 
source  subject  to  emissions  standards  in 
§  63.362  shall  conduct  an  initial 
perfonnance  test  using  the  procedures 
listed  in  §  63.7  according  to  the 
applicability  in  Table  1  of  §  63.360,  the 
procedures  listed  in  this  section,  and 
the  test  methods  listed  in  §63.365. 

(2)  The  owner  or  operator  of  all 
sources  subject  to  these  emissions 
standards  shall  complete  the 
performance  test  within  180  days  after 
the  compliance  date  for  the  specific 
source  as  determined  in  §  63.360(g). 


(b)  The  procedures  in  paragraphs 
(b)(1)  through  (3)  of  this  section  shall  be 
used  to  determine  initial  compliance 
with  the  emission  limits  under 
§  63.362(c),  the  sterilization  chamber 
vent  standard  and  to  establish  operating 
limits  for  the  control  devices: 

(1)  The  owner  or  operator  shall 
determine  the  efficiency  of  control 
devices  used  to  comply  with  §  63.362(c) 
using  the  test  methods  and  procedures 
in  §  63.365(b). 

(2)  For  fecilities  with  acid-water 
scrubbers,  the  owner  or  operator  shall 
establish  as  an  operating  limit  either: 

(i)  The  maximum  ethylene  glycol 
concentration  using  the  procedures 
described  in  §63.365(e)(lJ:  or 

(ii)  The  maximum  liquor  tank  level 
using  the  procedures  described  in 
§  63.365(e)(2). 


(3)  For  facilities  with  catalytic 
oxidizers  or  thermal  oxidizers,  the 
operating  limit  consists  of  the 
recommended  minimum  oxidation 
temperattue  provided  by  the  oxidation 
unit  manufacturer  for  an  operating  limit. 

(4)  Facilities  with  catalytic  oxidizers 
shall  comply  with  one  of  the  following 
work  practices: 

(i)  Once  per  year  after  the  initial 
compliance  test,  conduct  a  performance 
test  during  routine  operations,  i.e.,  with 
product  in  the  chamber  using  the 
procedures  described  in  §  63.365(b)  or 
(d)  as  appropriate.  If  the  percent 
efficiency  is  less  than  99  percent,  restore 
the  catalyst  as  soon  as  practicable  but  no 
later  than  180  days  after  conducting  the 
performance  test;  or 

(ii)  Once  per  year  after  the  initial 
compliance  test,  analyze  ethylene  oxide 
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concentration  data  from  §  63.364(e)  or  a 
continuous  emission  monitoring  system 
(CEMS)  and  restore  the  catalyst  as  soon 
as  practicable  but  no  later  than  180  days 
after  data  analysis;  or, 

(iii)  Every  5  years,  beginning  5  years 
after  the  initial  compliance  test  (or  by 
December  6,  2002,  whichever  is  later), 
replace  the  catalyst  bed  with  new 
catalyst  material. 

(c)  The  procedures  in  paragraphs 
(c)(1)  through  (3)  of  this  section  shall  be 
used  to  determine  initial  compliance 
with  the  emission  limits  imder 

§  63.362(d),  the  aeration  room  vent 
standard: 

(1)  The  owner  or  operator  shall 
comply  with  either  paragrs^h  (b)(2)  or 
(3)  of  this  section. 

(2)  Determine  the  concentration  of 
ethylene  oxide  emitted  from  the 
aeration  room  into  the  atmosphere  (after 
any  control  device  used  to  comply  with 
§  63.362(d))  using  the  methods  in 

§  63.365(c)(1);  or 

(3)  Determine  the  efficiency  of  the 
control  device  used  to  comply  with 

§  63.362(d)  using  the  test  methods  and 
procedures  in  §63. 365(d)(2). 

(d)  [Reserved] 

(e)  For  facilities  complying  with  the 
emissions  limits  under  §  63.362  with  a 
control  technology  other  than  acid- 
water  scrubbers  or  catalytic  or  thermal 
oxidizers,  the  owner  or  operator  of  the 
facility  shall  provide  to  the 
Administrator  or  delegated  authority 
information  describing  the  design  and 
operation  of  the  air  pollution  control 
system,  including  recommendations  for 
the  operating  (>arameters  to  be 
monitored  to  demonstrate  continuous 
compliance.  Based  on  this  information, 
the  Administrator  will  determine  the 
operating  parameteris)  to  be  measiired 
during  the  performance  test.  During  the 
performance  test  required  in  paragraph 
(a)  of  this  section,  using  the  methods 
approved  in  §  63.365(g),  the  owner  or 
operator  shall  determine  the  site- 
specific  operating  limit(s)for  the 
operating  parameters  approved  by  the 
Administrator. 

(f)  A  facility  must  demonstrate 
continuous  compliance  with  each 
operating  limit  and  work  practice 
standard  required  under  this  section, 
except  during  periods  of  startup, 
shutdown,  and  malfunction,  according 
to  the  methods  specified  in  §  63.364. 

6.  Section  63.364  is  amended  by: 

a.  Revising  paragraph  (b)  introductory 
text; 

b.  Adding  a  sentence  to  the  end  of 
paranaph  (b)(2); 

c.  Revising  paragraph  (c)  introductory 
text; 

d.  Removing  and  reserving  paragraphs 
(c)(1).  (2)  and  (3): 


e.  Adding  a  sentence  to  the  end  of 
paragraph  (c)(4); 

f.  Revising  paragraph  (d); 

g.  Revising  paragraph  (e);  and 

h.  Removing  and  reserving  paragraph 

(f). 

The  additions  and  revisions  read  as 
follows: 

§63.364    Monitoring  requirements. 

*         *         •         •         * 

(b)  For  sterilization  facilities 
complying  with  §  63.363(b)  or  (d) 
through  the  use  of  an  acid-water 
scrubber,  the  owner  or  operator  shall 
either: 
***** 

(2)  *  *  *  Monitoring  is  required 
during  a  week  only  if  die  scrubber  unit 
has  been  operated. 

(c)  For  sterilization  facilities 
complying  with  §  63.363(b)  or  (c) 
throu^  the  use  of  catalytic  oxidation  or 
thermal  oxidation,  the  owner  or 
operator  shall  either  comply  with 

§  63.364(e)  or  continuously  monitor  and 
record  the  oxidation  temperature  at  the 
outlet  to  the  catalyst  bed  or  at  the 
exhaust  point  bom  the  thermal 
combustion  chamber  using  the 
temperatiire  monitor  described  in 
paragraph  (c)(4)  of  this  section. 
Monitoring  is  required  only  when  the 
oxidation  unit  is  operated.  From  15- 
minute  or  shorter  period  temperature 
values,  a  data  acquisition  system  for  the 
temperature  monitor  shall  compute  and 
record  a  daily  average  oxidation 
temperature.  Strip  chart  data  shall  be 
converted  to  record  a  daily  average 
oxidation  temperature  each  day  any 
instantaneous  temperature  recording 
falls  below  the  minimum  temperature. 

(1)  [Reserved] 

(2)  [Reserved] 

(3)  [Reserved] 

(4)  *  *  *  As  an  alternative,  the 
accuracy  temperature  monitor  may  be 
verified  in  a  calibrated  oven  (traceable 
to  NIST  standards). 

(d)  For  sterilization  facilities 
complying  with  §  63.363(b)  or  (c) 
throu^  the  use  of  a  control  device  other 
than  acid-water  scrubbers  or  catalytic  or 
thermal  oxidizers,  the  owner  or  operator 
shall  monitor  the  parameters  as 
approved  by  the  Administrator  using 
the  methods  and  procedures  in 

§  63.365(g). 

(e)  Measure  and  record  once  per  hour 
the  ethylene  oxide  concentration  at  the 
outlet  to  the  atmosphere  after  any 
control  device  according  to  the 
procedures  specified  in  §  63.365(c)(1). 
The  owner  or  operator  shall  compute 
and  record  a  24-hour  average  daily.  The 
owner  or  operator  will  install,  calibrate, 
operate,  and  maintain  a  monitor 
consistent  with  the  requirements  of 


performance  specification  (PS)  8  or  9  in 
40  CFR  part  60,  appendix  B,  to  measure 
ethylene  oxide.  The  daily  calibration 
requirements  of  section  7.2  of  PS  9  or 
section  2.3  of  PS  8  are  required  only  on 
days  when  ethylene  oxide  emissions  are 
vented  to  the  control  device. 

(f)  [Reserved] 

7.  Section  63.365  is  amended  by: 

a.  Revising  paragraph  (b)(1) 
introductory  text; 

b.  Revising  paragraph  (b){l)(iv)(B); 

c.  Removing  and  reserving  paragraph 
(b)(l)(iv)(C); 

d.  Removing  and  reserving  paragraph 
(b)(2); 

e.  Revising  paragraph  (c); 

f.  Revising  paragraph  (d); 

g.  Removing  and  reserving  paragraph 

(f); 
h.  Revising  paragraph  (h). 
The  revisions  read  as  follows: 

f  63.365    Test  methods  and  procedures. 

***** 

(b)*  *  * 

(1)  First  evacuation  of  the  sterilization 
chamber.  These  procedures  shall  be 
performed  on  an  empty  sterilization 
chamber,  charged  with  a  typical  amount 
of  ethylene  oxide,  for  the  duration  of  the 
first  evacuation  under  normal  operating 
conditions  (i.e.,  sterilization  pressure 
and  temperature). 
***** 

(iv)  *  *  * 

(B)  Test  Method  18  or  25 A,  40  CFR 
part  60,  appendix  A  (hereafter  referred 
to  as  Method  18  or  25A,  respectively), 
shall  be  used  to  measure  the 
concentration  of  ethylene  oxide. 

(1)  Prepare  a  graph  of  volumetric  flow 
rate  versus  time  corresponding  to  the 
period  of  the  run  cycle.  Integrate  the 
area  under  the  curve  to  determine  the 
volume. 

[2]  CalciUate  the  mass  of  ethylene 
oxide  by  using  the  following  equation: 

„,      _     ,,      MW         1 
W„  =  C  X  V  X X  — 2- 

"  SV       10* 

Where: 

Wo  =  Mass  of  ethylene  oxide,  g  (lb) 

C  =  concentration  of  ethylene  oxide  in  ppmv 

V  =  volume  of  gas  exiting  the  control  device 

corrected  to  standard  conditions,  L  (ft^) 
1/10*  =  correction  factor  Leo/10*  Ltotal  oas 

(ft'eo/lO*  ft\oT/vL  gas) 

(3)  Calculate  the  efficiency  by  the 
equation  in  paragraph  (b)(l)(v)  of  this 
section. 

(C)  [Reserved] 

***** 

(2)  [Reserved] 

***** 

(c)  Concentration  determination.  The 
following  procedures  shall  be  used  to 
determine  the  ethylene  oxide 
concentration. 
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(1)  Parameter  monitoring.  For 
determining  the  ethylene  oxide 
concentration  required  in  §  63.364(e), 
follow  the  procedures  in  PS  8  or  PS  9 
in  40  CFR  part  60,  appendix  B.  Sources 
complying  with  PS  8  are  exempt  from 
the  relative  accuracy  procedures  in 
sections  2.4  and  3  of  PS-8. 

(2)  Initial  compliance.  For 
determining  the  ethylene  oxide 
concentration  required  in  §  63.363(c)(2), 
the  procedures  outlined  in  Method  18  or 
Method  25  A  (40  CFR  part  60,  appendix 
A)  shall  be  used.  A  Method  18  or 
Method  25 A  test  consists  of  three  1-hour 
runs.  If  using  Method  25A  to  determine 
concentration,  calibrate  and  report 
Method  25A  instrument  results  using 
ethylene  oxide  as  the  calibration  gas. 
The  arithmetic  average  of  the  ethylene 
oxide  concentration  of  the  three  test 
runs  shall  determine  the  overall  outlet 
ethylene  oxide  concentration  bom  the 
control  device. 

(d)  Efficiency  determination  at  the 
aeration  room  vent  (not  manifolded). 
The  following  procedures  shall  be  used 
to  determine  the  efficiency  of  a  control 
device  used  to  comply  with  §  63.362(d), 
the  aeration  room  vent  standard. 

(1)  Determine  the  concentration  of 
ethylene  oxide  at  the  inlet  and  outlet  of 
the  control  device  using  the  procedures 
in  Method  18  or  25A  in  40  CFR  part  60, 
appendix  A.  A  test  is  comprised  of  three 
1-hour  runs. 

(2)  Determine  control  device 
efficiency  (%  Efi)  using  the  following 
equation: 


W  — W 

%  Eff  =     '        ° 


xlOO 


Where: 

%  Eff  =  percent  efficiency 

W,  =  mass  flow  rate  into  the  control  device 

Wo  =  mass  flow  rate  out  of  the  control  device 

(3)  Repeat  the  procedures  in 
paragraphs  (d)(1)  and  (2)  of  this  section 
three  times.  The  arithmetic  average 
percent  efficiency  of  the  three  nms  shall 
determine  the  overall  efficiency  of  the 
control  device. 
***** 

(f)  [Reserved] 

***** 

(h)  An  owner  or  operator  of  a 
sterilization  facility  seeking  to 
demonstrate  compliance  with  the 
requirements  of  §  63.363  or  §  63.364. 
with  a  monitoring  device  or  procedure 
other  than  a  gas  chromatograph  or  a 
flame  ionization  analyzer,  shall  provide 
to  the  Administrator  information 
describing  the  operation  of  the 
monitoring  device  or  procedure  and  the 
parameter(s)  that  woidd  demonstrate 
continuous  compliance  with  each 


operating  limit.  The  Administrator  may 
request  further  information  and  will 
specify  appropriate  test  methods  and 
procedures. 

8.  Section  63.366  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§63.366    Reporting  requirements. 

(a)*  *  * 

(3)  Content  and  submittal  dates  for 
deviations  and  monitoring  system 
performance  reports.  All  deviations  and 
monitoring  system  performance  reports 
and  all  summary  reports,  if  required  per 
§63.10(e)(3)(vii)  and  (viii),  shall  be 
delivered  or  postmarked  within  30  days 
following  the  end  of  each  calendar  half 
or  quarter  as  appropriate  (see 
§63.10(e)(3)(i)  through  (iv)  for 
applicability).  Written  reports  of 
deviations  from  an  operating  limit  shall 
include  all  information  required  in 
§  63.10(c)(5)  through  (13).  as  applicable 
in  Table  1  of  §  63.360,  and  information 
from  any  calibration  tests  in  which  the 
monitoring  equipment  is  not  in 
compliance  with  PS  9  or  the  method 
used  for  temperature  calibration.  The 
written  report  shall  also  include  the 
name,  title,  and  signature  of  the 
responsible  official  who  is  certifying  the 
accuracy  of  the  report.  When  no 
deviations  have  occurred  or  monitoring 
equipment  has  not  been  inoperative, 
repaired,  or  adjusted,  such  information 
shall  be  stated  in  the  report. 
***** 

9.  Section  63.367  is  revised  to  read  as 
follows: 

§63.367    Recordkeeping  requirements. 

(a)  The  owner  or  operator  of  a  source 
subject  to  §  63.362  shall  comply  with 
the  recordkeeping  requirements  in 

§  63.10(b)  and  (c),  according  to  the 
applicability  in  Table  1  of  §  63.360,  and 
in  this  section.  All  records  required  to 
be  maintained  by  this  subpart  or  a 
subpart  referenced  by  this  subpart  shall 
be  maintained  in  such  a  manner  that 
they  can  be  readily  accessed  and  are 
suitable  for  inspection.  The  most  recent 
2  years  of  records  shall  be  retained 
onsite  or  shall  be  accessible  to  an 
inspector  while  onsite.  The  records  of 
the  preceding  3  years,  where  required, 
may  be  retained  offsite.  Records  may  be 
maintained  in  hard  copy  or  computer- 
readable  form  including,  but  not  limited 
to,  on  paper,  microfilm,  computer, 
computer  disk,  magnetic  tape,  or 
microfiche. 

(b)  The  owners  or  operators  of  a 
soiuce  using  1  to  10  tons  not  subject  to 
§  63.362  shall  maintain  records  of 
ethylene  oxide  use  on  a  12-month 
rolling  average  basis  (until  the  source 


changes  its  operations  to  become  a 
source  subject  to  §63.362). 

(c)  The  owners  or  operators  of  a 
source  using  less  than  1  ton  shall 
maintain  records  of  ethylene  oxide  use 
on  a  12-month  rolling  average  basis 
(until  the  source  changes  its  operations 
to  become  a  source  subject  to  §  63.362). 

(d)  The  owners  or  operators 
complying  with  §63. 363(b)  (4)  shall 
maintain  records  of  the  compliance  test, 
data  analysis,  and  if  catalyst  is  replaced, 
proof  of  replacement. 
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40  CFR  Part  180 
[OPP-301185;  FRL-6806-4] 
RIN  2070-AB78 

M«thoxyf»nozide;  Pesticide  TolerancM 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  ruke. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
methoxyfenozide  in  or  on  field  com 
grain,  stover  and  oil,  aspirated  grain 
fractions  and  soybean  forage,  hay.  oil. 
and  seed.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  field  com  and 
soybeans.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  methoxyfenozide  in  these  food 
commodities.  The  tolerances  will  expire 
and  are  revoked  on  December  31 .  2003. 
DATES:  This  regulation  is  effective 
November  2.  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301185, 
must  be  received  by  EPA  on  or  before 
lanuary  2,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301185  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden.  Registration 
Division  (7505C),  Office  of  Pesticide 
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Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6463;  and  e-mail 
address:  Madden.Barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

MAirc        Examples  of  Po- 
■^^r"        tentially  Affected 
"*^^                Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Reiatetd 
Documents? 


1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  homepage  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  homepage  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title_40/40cfrl80J)0.html. 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 


OPP-301185.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Mall  #  2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a, 
is  establishing  tolerances  for  residues  of 
the  insecticide  methoxyfenozide, 
benzoic  acid,  3-methoxy-2-methyl-2- 
(3 ,5-dimethylbenzoyl)-2-(l ,  1- 
dimethylethyl)hydrazide,  in  or  on  field 
com  grain  at  0.02  part  per  million 
(ppm),  field  com  forage  at  10  ppm,  field 
com  stover  at  75  ppm,  com  oil  at  0.1 
ppm,  aspirated  grain  fractions  at  20 
ppm,  soybean  seed  at  0.04  ppm, 
soybean  forage  at  10  ppm,  soybean  hay 
at  75  ppm  and  soybean  oil  at  1 .0  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  December  31,  2003.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations.  

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 


Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue. ..."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency    . 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by  the 
Food  Quality  Protection  Act  of  August 
3, 1996  (FQPA).  EPA  has  established 
regulations  governing  such  emergency 
exemptions  in  40  CFR  part  166. 

ni.  Emergency  Exemption  for 
Methoxyfenozide  on  Field  Com  and 
Soybeans  and  FFDCA  Tolerances 

Field  Com  -  The  southwestern  com 
borer  (Pyralidae:  Diarrhea  grandiosella) 
is  one  of  several  major  com  pests  in  the 
southern  United  States.  There  are 
usually  three  generations  per  year.  First 
generation  larvae  feed  in  the  whorl, 
where  it  is  susceptible  to  foliar 
insecticide  applications.  Second  and 
third  generation  larvae  bore  into  the 
stalk,  where  they  are  protected  from 
insecticide  applications.  Larvae  tunnel 
down  the  main  stem  to  the  base  of  the 
plant  and  overwinter  in  the  crown  of  the 
com  stalk,  just  below  soil  siuface,  where 
they  are  susceptible  to  death  by 
freezing,  drowning,  or  mechanical 
destruction. 

The  Mississippi  University 
Cooperative  Extension  Service 
recommends  the  following  chemicals 
for  southwestern  com  borer  control: 
Carbaryl,  carbofuran,  chlorpjnrifos, 
cyhalothrin,  esfenvalerate,  and 
permethrin.  According  to  the 
Mississippi  application  frequent 
summer  rains  have  affected  the 
effectiveness  of  the  registered 
pesticides,  most  of  which  have  short 
residual  lives,  resulting  in  poor 
southwestern  com  borer  control  and 
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increasing  the  need  for  repeated 
applications.  Furthermore,  com  formers 
in  Mississippi,  mostly  small  fanners 
who  also  grow  catfisb  in  ponds  and 
handle  and  apply  pesticides  themselves, 
avoid  using  carbofuran,  which  is 
perceived  as  hazardous  to  themselves 
and  their  catfish.  Methoxyfenozide,  an 
IGR  specific  to  lepidopteran  larvae,  was 
identified  as  a  suitable  alternative 
because  of  its  moderate  residual  life  and 
low  risk  to  hiunans  and  most  non-target 
organisms. 

Transgenic  Bt  com  is  an  effective 
altemative,  but  is  limited  to  50%  of  the 
acreage  planted  due  to  resistance 
management  compliance.  Natiual 
enemies  destroy  a  portion  of  the 
southwestern  com  borer  population,  but 
not  at  levels  necessary  to  prevent 
economic  losses.  In  the  past,  destruction 
of  com  stubble  by  shredding,  disking,  or 
deep  tillage  was  an  effective  cultiual 
control  method.  However,  xmder  the 
present  no-till  conservation  practices, 
larger  niunbers  of  overwintering  larvae 
survive  and  infest  the  next  year's  crop. 

Hie  request  indicates  that  yield 
reductions  associated  with 
southwestem  core  borer  infestations 
have  been  reported  in  the  range  of  10% 
to  50%. 

Soybean  -  Saltmarsh  caterpillars 
(often  called  "woolly  worms")  feed  in 
the  larval  stage  in  groups  on  soybean 
foliage.  It  feeds  on  the  leaves  on  the 
upper  third  of  the  soybean  canopy.  The 
saltmarsh  caterpillar  has  historically 
been  only  an  occasional  pest  of 
soybeans  in  Arkansas  and  Mississippi. 
Although  it  is  usually  present  in 
soybean  fields,  it  is  rarely  at  population 
densities  to  cause  economic  damage. 
However,  due  to  favorable  conditions, 
population  densities  of  the  saltmarsh 
caterpillar  have  been  increasing  over  the 
last  few  years. 

While  environmental  conditions 
played  a  role  in  the  recent  saltmarsh 
caterpillar  outbreaks,  the  inability  to 
control  the  pest  with  cvurently 
registered  insecticides  was  the  primary 
cause  for  yield  loss.  Control  of  the  pest 
with  currently  registered  insecticides 
(thiodicarb,  esfenvalerate,  and  spinosad) 
was  seldom  greater  than  50%.  This 
required  multiple,  short  interval,  high 
rate  insecticide  applications  with 
associated  increase  in  cost.  Soybeans 
which  suffered  the  greatest  impact  were 

the  late  maturing  varieties.     

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  methoxyfenozide 
on  field  com  for  control  of 
Southwestem  com  borer  in  Mississippi 
and  for  use  on  soybeans  to  control 
Saltmarsh  caterpillars  in  Arkansas  and 
Mississippi.  After  having  reviewed  the 
submission,  EPA  concurs  that 


emergency  conditions  exist  for  these 
States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
methoxyfenozide  in  or  on  field  com  and 
soybeans.  In  doing  so,  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerance  under  FFDCA 
section  4Q8(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportimity  for  public 
comment  as  provided  in  section 
408(1)(6).  Aldjough  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
2003,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  field  com 
and  soybeans  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  methoxyfenozide  meets  EPA's 
registration  requirements  for  use  on 
field  com  and  soybeans  or  whether  a 
permanent  tolerance  for  these  uses 
would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  methoxyfenozide  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Arkansas  and 
Mississippi  to  use  this  pesticide  on 
these  crops  under  section  18  of  FIFRA 
without  following  all  provisions  of 
EPA's  regulations  implementing  section 
18  as  identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemptions  for 
methoxyfenozide,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  frtim  aggregate 


exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997)  (FRL-5754- 

7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  methoxyfenozide  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  time-limited  tolerances  for 
residues  of  methoxyfenozide  in  or  on 
field  com  grain  at  0.02  ppm,  field  com 
forage  at  10  ppm,  field  com  stover  at  75 
ppm,  com  oil  at  0.1  ppm,  aspirated 
grain  fractions  at  20  ppm.  soybean  seed 
at  0.04  ppm,  soybean  forage  at  10  ppm, 
soybean  hay  at  75  ppm  and  soybean  oil 
at  1.0  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  these  tolerances 
follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  bom  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concems  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOC). 
For  example,  when  100  is  the 
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appropriate  UF  (lOX  to  account  for 
interspecies  diiferences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currendy 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 


will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10**  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach,- 
a  "point  of  departiu-e"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 


typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departiire/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  methoxyfenozide  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Methoxyfenozide  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 

FQPA SF*  and  Level  of  Con- 

Study and  Toxicological  Ef- 

ment, UF 

cern  for  Risk  Assessment 

fects 

Acute  dietary  females  13-50  years  of  age 

none 

none 

No  appropriate  endpoint  was 

and  the  general  population  including  in- 

identified in  the  oral  toxicity 

fants  and  children 

studies  including  the  acute 

neurotoxicity  study  in  rats 

and  the  developmental  tox- 

' 

k;ity  studies  in  rats  and  rat>- 

bits. 

Chronic  dietary  all  populations 

NOAEL=  10.2  mg/kg/day 

FQPA  SF  =  1 

2-Year  combined  chronic 

UF=100 

cPAD  =  chronic  RfD  +  FQPA 

feeding/carcinogenicity,  rats 

Chronk:  RfD  =  0.10  mg/kg/ 

SF 

LOAEL  =  41 1  mg/kg/day 

day 

=  0.10  mg/kg/day 

based  on  hematological 
changes  (decreased  RBC, 
hemoglobin  and  hemato- 
crit), liver  toxicity  (increased 
weights,  hypertrophy), 
histopathological  changes 
in  thyroid  (Increased  fol- 
licular cell  hypertrophy,  al- 
tered colloid),  possible  ad- 
renal toxicity  (increased 

weights). 

Short-temfi,  intermediale-temn,  and  long-term 

None 

None 

No  systemk:  toxicity  was  seen 

dermal  and  inhalation 

at  the  limit  dose  following 

repeated  dermal  application 

to  rats. 

Based  on  low  vapor  pressure. 

» 

the  low  acute  toxicity  of 
both  the  technical  and  for- 
mulated products  as  well  as 
the  applk:ation  rate  and  ap- 
plicatk>n  method,  there  is 
minimal  concern  for  inhala- 
tion exposure. 

Cancer  (oral,  demial,  inhalation) 

Methoxyfenozide  has  been 

The  classification  is  based  on 

classified  as  a  "not  likely" 
human  carcinogen. 

• 

the  lack  of  evidence  of  car- 
dnogenkjity  in  male  and  fe- 
male rats  as  well  as  in 
male  and  female  mk»  and 
on  the  lack  of  genotoxkaty 
in  an  acceptable  battery  of 
mutagenk%  studies. 

*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.544)  for  the 
residues  of  methoxyfenozide,  in  or  on  a 
variety  of  raw  agricultural  commodities 


including,  the  pome  fruits  crop  group, 
apple  pomace,  cotton  seed,  cotton  gin 
byproducts,  milk,  and  meat,  fat,  liver 
and  meat  b)rproducts  of  cattle,  goats, 
hogs,  horses  and  sheep.  Risk 
assessments  were  conducted  by  EPA  to 


assess  dietary  exposures  from 
methoxyfenozide  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
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day  or  single  exposure.  No  appropriate 
endpoint  was  identified  in  the  oral 
toxicity  studies  including  the  acute 
neiut)toxicity  study  in  rats  and  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  acute  dietary  risk 
assessments  were  not  conducted. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
100%  of  all  crops  were  treated  and  all 
resulting  residues  were  at  tolerance 
level. 

iii.  Cancer.  Methoxyfenozide  has  been 
classified  as  a  "not  likely"  human 
carcinogen.  The  classification  is  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats 
as  well  as  in  male  and  female  mice  and 
on  the  lack  of  genotoxicity  in  an 
acceptable  battery  of  mutagenicity 
studies.  Therefore,  risk  assessments  to 
estimate  cancer  risk  were  not 
conducted. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
methoxyfenozide  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
methoxyfenozide. 

The  Agency  uses  the  Generic 
Estimated  Enviroiunental  Goncentration 
(GENEEG)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SGI- 
GROW,  which  predicts  pesticide 
concentrations  in  ground  water.  In 
general,  EPA  will  use  GENEEG  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEG  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEG  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PR23^4/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 


the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOGs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOGs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOGs  address 
total  aggregate  exposure  to 
methoxyfenozide  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  PRZM/EXAMS  and  SGI- 
GROW  models  the  estimated 
enviroiunental  concentrations  (EEGs)  of 
methoxyfenozide  for  chronic  exposiu«s 
are  estimated  to  be  30  parts  per  billion 
(ppb)  for  surface  water  and  3.5  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposing 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Methoxyfenozide  is  not  registered  for 
use  on  any  sites  that  would  result  in 
residentid  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
methoxyfenozide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 


assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  conunon 
mechanism  of  toxicity, 
methoxyfenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  methoxyfenozide  has 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDGA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  tlut}ugh  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans. 

2.  Developmental  toxicity  studies.  In  a 
developmental  toxicity  study  in  rats 
regarding  maternal  findings,  there  were 
no  deaths  or  clinical  signs,  nor  where 
there  any  effects  on  body  weights  or 
food  consiunption.  No  changes  were 
noted  in  any  of  the  reproductive 
parameters.  Fetal  examinations  did  not 
reveal  any  affects  on  body  weight  or 
gross/visceral/skeletal  aspects.  The 
maternal  NOAEL  is  1,000  mg/kg/day 
(Highest  Dose  Tested  (HDT),  Limit  Dose 
(LD))  and  the  maternal  LOAEL  is  greater 
than  1,000  mg/kg/day.  The 
developmental  NOAEL  is  1,000  mg/kg/ 
day  and  the  developmental  LOAEL  is 
greater  than  1 ,000  mg/kg/day. 

In  a  developmental  toxicity  study  in 
rabbits  regarding  maternal  findings, 
there  were  no  deaths  or  clinical  signs, 
nor  where  there  any  effects  on  body 
weights,  weight  gains  or  food 
consumption.  No  changes  were  noted  in 
any  of  the  reproductive  parameters. 
Fetal  examinations  did  not  reveal  any 
affects  on  body  weight  or  gross/visceral/ 
skeletal  aspects.  The  maternal  NOAEL  is 
1,000  mg/kg/day  (HDT,  LD)  and  the 
maternal  LOAEL  is  greater  than  1 ,000 
mg/kg/day.  The  developmental  NOAEL 
is  greater  than  1,000  mg/kg/day  and  the 
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developmental  LOAEL  is  greater  than 
1,000  mg/ke/day. 

3.  Reproductive  toxicity  study.  In  a  2- 
generation  reproduction  study  the 
LOAEL  for  systemic  toxicity  is  20,000 
ppm  (1,551.9  mg/kg/day),  based  on 
increased  absolute  and  relative  liver 
weights  in  males  and  females  and  on 
hepatocellular  hypertrophy  in  males 
and  females.  The  NOAEL  for  systemic 
toxicity  is  2,000  ppm  (153.4  mg/kg/day). 
There  were  no  treatment-related 
reproductive  effects  on  the  Pi  and  P2 
males  and  females  or  their  Fl  and  F2 
offspring.  Therefore,  the  NOAEL  for 
reproductive  toxicity  is  greater  20,000 
ppm  (1,551.9-2,036.5  mg/kg/day) 
(HDT).  The  LOAEL  for  reproductive 
toxicity  was  not  identified. 

4.  Neurotoxicity.  In  an  acute  oral 
neurotoxicity  study  in  rats  there  were 
no  observable  signs  of  a  neurotoxic 
effect  even  at  the  highest  concentration 
in  females.  Functional  observational 
battery  (FOB)  assessment  on  Day  0 
revealed  a  decrease  in  hindlimb  grip 
strength  for  males  in  the  2,000  mg/kg 
group.  Motor  activity  (MA)  assessment 
remained  comparable  to  controls 
throughout  the  study  for  males  and 
females  in  all  exposure  groups.  No 
neuropathological  endpoints  were 
observed  during  the  histological 
examinations  of  the  peripheral  or 
central  nervous  systems  of  these 
animals  at  any  exposure  concentration. 
Based  on  the  absence  of  any  substance- 
related  effects  on  body  weight  or  body 
weight  gain  and  any  clinical  signs  of 
toxicity,  the  NOAEL  for  systemic 
toxicity  is  a  concentration  of  2,000  mg/ 
kg  for  males  and  females.  The  NOAEL 
for  neurotoxic  effects  is  2,000  mg/kg  for 
females.  Based  on  a  decrease  in 
hindlimb  grip  strength  on  day  0  in  the 
2,000  mg/kg  male  group,  the  NOAEL  for 
males  is  1,000  mg/kg  and  the  LOAEL  for 
males  is  2,000  mg/kg.  No  LOAEL  was 
established  for  systemic  effects  in  males 
or  females  or  for  neurotoxic  effects  in 
females. 

In  a  subchronic  oral  neurotoxicity 
study  in  rats  there  were  no  observable 
signs  of  a  neiuotoxic  effect  even  at  the 
highest  concentration  in  males  or 
females.  FOB  and  MA  remained 
comparable  to  controls  throughout  the 
study  and  no  neuropathological 
endpoints  were  observed  during  the 
histological  examinations  of  these 
animals  at  any  exposure  concentration. 
Based  on  the  absence  of  any  substance- 
related  effects  on  body  weight  or  body 
weight  gain  and  any  clinical  signs  of 
toxicity,  the  NOAEL  for  systemic 
toxicity  is  20.000  ppm  for  males  (1,318 
mg/kg/day)  and  females  (1,577  mg/kg/ 
day).  The  NOAEL  for  neurotoxic  effects 
is  also  20,000  ppm  for  males  (1,318  mg/ 


kg/day)  and  females  (1,577  mg/kg/day). 
No  LOAEL  was  established  for  systemic 
or  neurotoxic  effects. 

In  none  of  the  other  oral  toxicity 
studies  on  methoxyfenozide  were  there 
any  signs  of  neurotoxicity.  The  studies 
considered  included  all  the  available 
toxicology  studies  on  methoxyfenozide. 

5.  Conclusion.  The  toxicology  data 
base  for  methoxyfenozide  is  complete 
and  no  additional  studies  are  required  at 
this  time.  The  scientific  and  regulatory 
quality  of  the  toxicology  data  base  for 
methoxyfenozide  is  high  and  is 
considered  sufficient  to  clearly  define 
the  toxicity  of  this  chemical.  There  is, 
therefore,  high  confidence  in  the  hazard 
and  dose-response  assessments 
conducted  for  this  chemical.  Exposure 
data  are  complete  or  are  estimated  based 
on  data  that  reasonably  accounts  for 
potential  exposures. 

The  toxicology  data  provided  no 
indication  of  increased  susceptibility  in 
rats  or  rabbits  from  in  utero  and/or 
postnatal  exposure  to  methoxyfenozide. 
In  the  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  no 
developmental  toxicity  was  observed  at 
the  LD,  the  HDT.  hi  the  2-generation 
reproduction  study  in  rats,  no  effects  in 
the  offspring  were  observed  at  the  HDT. 
In  none  of  the  oral  toxicity  studies  on 
methoxyfenozide  were  there  any  signs 
of  neurotoxicity.  The  studies  considered 
included  all  the  available  toxicology 
studies  on  methoxyfenozide. 

Therefore,  the  Agency  has  determined 
that  the  FQPA  Safety  Factor  can  be 
reduced  to  IX  in  assessing  the  risk 
posed  by  this  chemical. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 


body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  accoiut  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siuface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  methoxyfenozide  in  drinking  water 
(when  considered  along  with  other 
soiut:es  of  exposure  for  which  EPA  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  aggregate  htmian 
health  risk  at  this  time.  Because  EPA 
considers  the  aggregate  risk  resulting 
from  multiple  exposure  pathways 
associated  with  a  pesticide's  uses,  levels 
of  comparison  in  drinking  water  may 
vary  as  those  uses  change.  If  new  uses 
are  added  in  the  future,  EPA  will 
reassess  the  potential  impacts  of 
methoxyfenozide  on  drinking  water  as  a 
part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  No  appropriate 
endpoint  was  identified  in  the  oral 
toxicity  studies  including  the  acute 
neurotoxicity  study  in  rats  and  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  acute  dietary  risk 
assessments  were  not  conducted. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  methoxyfenozide  from 
food  will  utilize  3%  of  the  cPAD  for  the 
U.S.  population,  13%  of  the  cPAD  for 
all  infants  (<  lyear),  the  infant 
subpopulation  at  greatest  exposure  and 
9%  of  the  cPAD  for  children  (1-6  years 
old),  the  children  subpopulation  at 
greatest  exposure.  There  are  no 
residential  uses  registered  for 
methoxyfenozide.  In  addition,  despite 
the  potential  for  chronic  dietary 
exposure  to  methoxyfenozide  in 
drinking  water,  after  calculating 
DWLOCs  and  comparing  them  to 
conservative  model  estimated 
environmental  concentrations  of 
methoxyfenozide  in  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 
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Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Methoxyfenozide 


Population  Sut>group 


U.S.  population 


Children  (1-6  years  dd) 


Infants  (<  1  year  old) 


cPAD  mg/ 
kg/day 


0.10 


0.10 


0.10 


%  cPAD 
(Food) 


13 


Surface 

Water  EEC 

(PPb) 


30 


30 


Ground 

Water  EEC 

(PPb) 


3.5 


3.5 


30 


3.5 


Chronic 

DWLOC 

(PPb) 


3,400 


900 


870 


3.  Short-term  risk  and  intermediate- 
term  risk.  Short-term  and  intermediate- 
term  aggregate  exposure  takes  into 
accoimt  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Methoxyfenozide  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
were  previously  addressed. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Methoxyfenozide  has  been 
classified  as  a  "not  likely"  hiunan 
carcinogen.  The  classification  is  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats 
as  well  as  in  male  and  female  mice  and 
on  the  lack  of  genotoxicity  in  an 
acceptable  battery  of  mutagenicity 
studies.  Therefore,  risk  assessments  to 
estimate  cancer  risk  were  not 
conducted. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
methoxyfenozide  residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
mSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  telephone 
niunber:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex,  Canadian  or  Mexican  limits  for 
residues  of  methoxyfenozide  in  or  on 
plant  or  animal  commodities.  Therefore, 
no  compatibility  issues  exist  with  regard 
to  the  proposed  U.S.  tolerances. 

C.  Conditions 

A  1-year  plant  back  interval  is 
required  for  crops  not  having  tolerances. 


Currently,  there  is  a  petition  under 
review  that  may  result  in  rotational  crop 
tolerances  being  established  allowing 
for  shorter  plant  back  intervals.  But,  in 
the  absence  of  such  tolerances,  a  1-year 
plant  back  interval  is  required. 

The  existing  livestock  tolerances  are 
adequate  for  the  uses  proposed  under 
these  emergency  exemptions. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  methoxyfenozide, 
benzoic  acid,  3-methoxy-2-methyl-2- 
(3,5-dimethylbenzoyl)-2-(l,l- 
dimethylethyl)hydrazide,  in  or  on  field 
com  grain  at  0.02  ppm,  field  com  forage 
at  10  ppm,  field  com  stover  at  75  ppm, 
com  oil  at  0.1  ppm,  aspirated  grain 
fractions  at  20  ppm,  soybean  seed  at 
0.04  ppm,  soybean  forage  at  10  ppm, 
soybean  hay  at  75  ppm  and  soybean  oil 
at  1.0  ppm. 

Vn.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 


you  must  identify  docket  control 
number  OPP-301185  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  January  2,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
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refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  infonnation  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  WashLttgton,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301185,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket®epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries.  I 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time 
limited  tolerances  imder  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0M6)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 


have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  reqiiires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regiilations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

EX.  Submission  to  Congress  and  the 
ComptToller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
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rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  October  18,  2001. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 


2.  Section  180.544  is  amended  by 
adding  text  to  paragraph  (b)  to  read  as 
follows. 

§  1 80.544    Methoxyfenozide;  tolerances  for 
residues. 

***** 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  residues  of  the  insecticide 
methoxyfenozide  in  connection  with  the 
use  of  the  pesticide  under  section  18 
emergency  exemption  granted  by  EPA. 
The  tolerances  will  expire  on  the  dates 
specified  in  the  following  tables. 


Commodity 


Com,  field,  forage 

Com,  field,  grain  

Com,  field,  stover  

Com,  oil  

Soybean,  aspirated  grain  fra(:tions 

Soybean,  forage  

Soyt)ean,  hay 

Soyt>ean,  refined  oil 

Soybean,  seed 


Parts  per  million 


10 

0.02 

75 

0.1 

20 

10 

75 

1.0 

0.04 


Expiration/revoca- 
tion date 


12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 
12/31/03 


[FR  Doc.  01-27603  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  6S60-S0-S 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-3  and  102-84 
[FPMR  Interim  Rule  A-1] 
RIN  3090-AG55 

Annual  Real  Property  Inventories 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
ACTION:  Interim  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  revising  the 
Federal  Property  Management 
Regulations  (FPMR)  by  moving  coveragfe 
on  the  annual  real  property  inventories 
into  the  Federal  Management  Regulation 
(FMR).  A  cross-reference  is  added  to  the 
FPMR  to  direct  readers  to  the  coverage 
in  the  FMR.  The  FMR  coverage  is 
written  in  plain  language  to  provide 
agencies  with  updated  regulatory 
material  that  is  easy  to  read  and 
understand. 

DATES:  Effective  Date:  November  2, 

2001. 

Comment  Date:  Your  comments  must 
reach  us  by  January  2,  2002  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Send  written  comments  to 
Mr.  Michael  E.  Hopkins,  Regulatory 


Secretariat  (MVP),  Acquisition  Policy 
Division,  General  Services 
Administration,  1800  F  Street,  NW., 
Washington,  DC  20405. 

Send  e-mail  comments  to  RIN.3090- 
AG55@gsa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Langfeld,  Director,  Real 
Property  Policy  Division,  (202)  501- 
1737. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

In  furtherance  of  its  leadership  role  in 
real  property  asset  management,  the 
Office  of  Govemmentwide  Policy,  Office 
of  Real  Property,  conducted  a 
comprehensive  review  of  the  policies 
contained  in  Federal  Property 
Management  Regulations  (FPMR)  Part 
101-3.  entitled  "Annual  Real  Property 
Inventories."  This  review  was  based  on 
a  collaborative  effort  with  Federal  real 
property  holding  agencies  that  utilize 
the  Worldwide  Inventory  of  Federal 
Real  Property. 

Representatives  bom  the  Department 
of  the  Interior,  the  Department  of 
Energy,  and  the  Army  Corps  of 
Engineers  participated  with  GSA  in 
conducting  the  initial  steps  of  the 
comprehensive  review  of  the  policies  in 
FPMR  part  101-3.  The  review  focused 
on  improvements  to  make  the  real 
property  inventory  program  more  useful 
and  to  enable  Federal  agencies  to  more 
effectively  manage  their  real  property 
inventories.  In  addition,  we  have 
rewritten  these  regulations  in  plain 


language  format.  These  regulations  are 
being  transferred  from  the  FPMR  to  the 
FMR  to  enable  the  Government  to  better 
focus  on  implementing  statutory 
requirements.  Executive  Orders,  and 
govemmentwide  policies  rather  than  on 
detailed  operating  procedures. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  interim 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  recordkeeping  or 
infonnation  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  interim  mle  is  also  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 
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E.  Determinatioii  To  Issue  an  Interim 
Rule 

This  intern  rule  is  not  required  to  be 
published  for  notice  and  comment 
under  the  Administrative  Procedures 
Act  because  it  relates  solely  to  agency 
management  and  persoimel;  therefore, 
GSA  could  issue  the  rule  as  a  final  rule. 
However.  GSA  would  like  to  receive 
comments  about  this  action  before 
publishing  it  as  a  final  rule.  An  interim 
rule  provides  two  benefits.  First,  it  gives 
agencies  a  chance  to  comment  on 
aspects  of  the  revised  coverage  in  the 
FMR.  Second,  agencies  will  be  able  to 
use  the  new  FMR  coverage  to  respond 
to  the  Fiscal  Year  2002  data  call  for  real 
property  inventories.  1 

List  of  Subjects  in  41  CFR  Parts  101-3 
and  102-84 

Federal  buildings  and  facilities. 
Government  property  management. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  chapters  101  and  102 
are  amended  as  follows:        j 

CHAPTER  101— {AMENDED] 

1.  Part  101-3  is  revised  to  read  as 
follows: 

PART  101-3— ANNUAL  REAL 
PROPERTY  INVENTORIES 

Authority:  40  U.S.C.  486(c).    | 

§101-3.000    Cross-reference  to  ttie  Federal 
Management  Regulation  (FMR)  (41  CFR 
chapter  102,  parts  102-1  ttirough  102-220). 

For  information  on  aimual  real 
property  inventories  previously 
contained  in  this  part,  see  FMR  part  84 
(41  CFR  part  102-84). 

CHAPTER  102— {AMENDED]     j 

2.  Part  102-84  is  added  to  Subchapter 
C  to  read  as  follows: 

PART  102-64— ANNUAL  REAL 
PROPERTY  INVENTORIES 

102-84.5    What  is  the  scope  of  this  part? 
102-84.10    What  is  the  purpose  of  the 

Annual  Real  Property  Inventory 

Program? 
102-84.15    Why  must  I  provide  information 

for  the  Annual  Real  Property  Inventory? 
102-84.20    Where  should  I  obtain 

information  to  be  reported  for  the 

Annual  Real  Property  Inventon,? 
102-84.25     Is  it  necessary  for  my  agency  to 

designate  an  official  to  serve  as  the  point 

of  contact  for  the  real  property 

inventories? 
102-84.30    Is  it  necessary  for  my  agency  to 

certify  the  accuracy  of  its  real  property 

inventory  submission? 
102-84.35     Which  agencies  must  submit  a 
"     report  for  inclusion  in  the  Annual  Real 

Property  Inventory? 


102-84.40    What  types  of  real  property  must 

I  report  for  the  Annual  Real  Property 

Inventory? 
102-84.45    What  types  of  real  property  must 

not  be  reported  for  the  Annual  Real 

Property  Inventory? 
102-84.50    Can  the  GSA  Form  1166  be  used 

to  report  information? 
102-84.55     When  are  the  Annual  Real 

Property  Inventory  reports  due? 

Authority:  40  U.S.C.  486(c). 

§102-64.5    WtiatisttMscopaofthispart? 

GSA's  policies  contained  in  this  part 
apply  to  all  Federal  agencies.  This  part 
prescribes  guidance  that  you  must 
follow  in  preparing  and  submitting 
annual  real  property  inventory 
information  for  real  property  owned  by 
and  leased  to  the  United  States.  The 
detailed  guidance  implementing  these 
policies  is  contained  in  separate 
customer  guides  issued  by  the  GSA 
Office  of  Govemmentwide  Policy. 

§102-84.10    Wliat  is  ttw  purpose  of  ttw 
Annual  Real  Property  Inventory  Program? 

The  purpose  of  the  Annual  Real 
Property  Inventory  program  is  to: 

(a)  Maintain  a  centralized  source  of 
information  on  Federal  real  property 
holdings; 

(b)  Track  space  utilization  of  reporting 
agencies; 

(c)  Provide  support  for  consolidated 
Federal  financial  statements  on  real 
property  assets;  and 

(d)  Establish  a  reference  for  answering 
inquiries  from  the  Congress,  the  press, 
trade  associations,  educational 
institutions,  Federal,  State  and  local 
government  agencies,  and  the  general 
public. 

§102-84.15    Wily  must  I  provide 
information  for  tlie  Annual  Real  Property 
Inventory? 

You  must  provide  information  for  the 
Annual  Real  Property  hiventory 
because: 

(a)  The  Senate  Committee  on 
Appropriations  requests  that  the 
Government  maintain  an  Annual  Real 
Property  Inventory. 

(b)  Executive  Order  12411, 
Government  Work  Space  Management 
Reforms,  dated  March  29, 1983  (3  CFR, 
1983  Comp.,  p.  155),  requires  that- 
Executive  agencies: 

(1)  Produce  and  maintain  a  total 
inventory  of  work  space  and  related 
furnishings  and  declare  excess  to  the 
Administrator  of  General  Services  all 
such  holdings  that  are  not  necessary  to 
satisfy  existing  or  known  and  verified 
planned  programs;  and 

(2)  Establish  information  systems, 
implement  inventory  controls  and 
conduct  surveys,  in  accordance  with 
procedures  established  by  the 


Administrator  of  General  Services,  so 
that  a  govemmentwide  reporting  system 
may  be  developed. 

§102-84^    Where  should  I  obtain 
infonnation  to  tte  reported  for  the  Annual 
Real  Property  Inventory? 

You  should  obtain  data  reported  for 
the  Annual  Real  Property  Inventory 
from  the  most  accurate  real  property 
and  accounting  records  maintained  by 
your  agency,  preferably  the  same 
accounting  records  used  to  support  your 
agency's  financial  statements. 

§  102-84.25    Is  it  necessary  for  my  agency 
to  designate  an  official  to  serve  as  the  point 
of  contact  for  the  real  property  inventories? 
Yes,  you  must  designate  an  official  to 
serve  as  your  agency's  point  of  contact 
for  the  Aimual  Real  Property 
Inventories.  We  reconunend  that  you 
designate  the  same  point  of  contact  for 
the  Federally-owned  and  leased  real 
property  inventory,  although  separate 
points  of  contact  are  permitted.  You 
must  advise  the  General  Services 
Administration,  Office  of 
Govemmentwide  Policy,  Office  of  Real 
Property  (MP),  1800  F  Street,  NW., 
Washington,  E)C  20405,  in  writing,  of 
the  name(s)  of  these  representative(s) 
and  any  subsequent  changes.  Each 
agency's  point  of  contact  for  the  real 
property  inventories  can  be  found  at 
bttp://worIdwide.gsa.gov. 

§  1 02-84.30    Is  K  necessary  for  my  agency 
to  certify  the  accuracy  of  its  real  property 
inventory  submission? 

Yes,  your  agency's  highest  ranking 
real  property  official  must  certify  the 
accuracy  of  the  real  property 
information  submitted  to  GSA. 

§102-84.35    Which  agencies  must  submit 
a  report  for  inclusion  in  ttie  Annual  Real 
Property  Inventory? 

Each  agency  that  carries  real  property 
on  its  financial  statement  as  of 
September  30  each  year  has  the 
responsibility  for  submitting  the  real 
property  inventory  information. 
Information  provided  in  these  reports 
related  to  asset  values  must  be 
consistent  with  agency  records  used  for 
financial  reporting  in  accordance  with 
standards  issued  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB).  For  purposes  of  this  part,  this 
requirement  shall  apply  regardless  of 
the  method  used  to  acquire  the  property 
or  which  agency  is  currently  using  or 
occupying  the  property. 

§102-84.40    What  types  of  real  property 
must  I  report  for  the  Annual  Real  Property 
Inventory? 

You  must  report  for  the  Annual  Real 
Property  Inventory  all  land,  buildings, 
and  other  structives  and  facilities 
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owned  by  the  United  States  (including 
wholly-owned  Federal  Government 
corporations)  throughout  the  world  and 
all  real  property  leased  by  the  United 
States  from  private  individuals, 
organizations,  and  municipal,  couinty. 
State,  and  foreign  governments.  These 
reports  must  include  all  real  property 
that  a  Federal  agency  carries  on  its 
financial  statement  and/or  in 
documentation  accompanying  the 
financial  statement,  such  as: 

(a)  Unreserved  public  domain  lands; 

(b)  Public  domain  lands  reserved  for 
national  forests,  national  parks,  military 
installations,  or  other  purposes; 

(c)  Real  property  acquired  by 
purchase,  construction,  donation, 
eminent  domain  proceedings,  or  any 
other  method; 

(d)  Real  property  in  which  the 
Government  has  a  long-term  interest 
considered  by  the  reporting  agency  as 
being  equivalent  to  ownership.  This 
would  include  land  acquired  by  treaty 
or  long-term  lease  [e.g.,  99-year  lease), 
and  that  your  agency  considers 
equivalent  to  Federally-owned  land; 

(e)  Buildings  or  other  stmctures  and 
facilities  owned  by  or  leased  to  the 
Government  whether  or  not  located  on 
Government-owned  land; 

(f)  Excess  and  surplus  real  property; 

(g)  Real  property  held  in  tmst  by  the 
Federal  Government; 

(h)  Leased  real  property  (including 
leased  land,  leased  buildings,  leased 
other  structures  and  facilities,  or 
combination  thereof);  and 

(i)  Real  property  leased  rent  free  or  for 
a  nominal  rental  rate  if  the  real  property 
is  considered  significant  by  the 
reporting  agency. 

§102-84.45  What  types  of  real  property 
must  not  be  reported  for  tfw  Annual  Real 
Property  Inventory? 

You  must  not  report  real  property  that 
is  not  carried  on  your  agency's  financial 
statements,  such  as: 

(a)  Properties  acquired  through 
foreclosure,  confiscation,  or  seizure  to 
be  liquidated  in  settlement  of  a  claim  or 
debt  to  the  Federal  Government; 

(b)  Rights-of-way  or  easements 
granted  to  the  Federal  Government;  and 

(c)  Lands  administered  by  the  United 
States  under  trusteeship  by  authority  of 
the  United  Nations. 

§102-84.50  Can  the  GSA  Form  1166  be 
used  to  report  Infonnation? 

No,  GSA  Form  1166  may  not  be  used 
to  report  information.  Agencies  must 
submit  information  in  an  electronic 
format.  For  more  information  on  format 
requirements,  contact  GSA's  Office  of 
Govemmentwide  Policy,  Office  of  Real 
Property  (MP),  1800  F  Street  NW., 


Washington,  DC  20405,  by  telephone  at 
(202)  501-0856,  or  e-mail  at 
assetmanagemen  t@gsa  .gov. 

§102-84.55    When  are  the  Annual  Real 
Property  Inventory  reports  due? 

You  must  prepare  the  Annual  Real 
Property  Inventory  information 
prescribed  in  §  102-84.50  as  of  the  last 
day  of  each  fiscal  year.  This  information 
is  due  to  the  General  Services 
Administration,  Office  of 
Govemmentwide  Policy,  Office  of  Real 
Property  (MP),  1800  F  Street,  NW., 
Washington,  DC  20405,  no  later  than 
November  15  of  each  year. 

Dated:  October  25.  2001. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 
[PR  Doc.  01-27609  Filed  11-1-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Maiitlme  Administration 

46  CFR  Part  221 

[Docket  No.  MARAD-2001-102S6] 

RIN213»-AB44 

Denial  of  Vessel  Transfer  to  Foreign 
Registry  Upon  Revocation  of  Fishery 
Endorsement 

AGENCY:  Maritime  Administration, 
Transportation. 

action:  Final  rule. 

SUMMARY:  The  Maritime  Administration 
(MARAD,  we,  our,  or  us)  is  amending 
regulation  to  state  that  approvals  will 
not  be  granted,  for  the  transfer  of  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  to  a  foreign 
registry  or  operation  under  authority  of 
a  foreign  country  when  the  vessel's 
fishery  endorsement  has  been  revoked 
as  a  result  of  the  fishing  capacity 
reduction  program  for  crab  fisheries 
established  by  the  Secretary  of 
Commerce.  Pub.  L.  106-554  requires 
that  the  Secretary  of  Transportation 
shall  refuse  to  grant  the  approval 
required  under  section  9(c)(2)  of  the 
Shipping  Act  of  1916  for  the  placement 
of  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel  under 
foreign  registry  or  the  operation  of  such 
vessel  under  the  authority  of  a  foreign 
country  when  the  vessel's  fishery 
endorsement  has  been  revoked  under 
the  Secretary  of  Conunerce's  fishing 
capacity  reduction  program.  The 
intended  effect  of  this  final  mle  is  to 
clearly  state  in  the  regulation  that 
approvals  required  under  section  9(c)(2) 


of  the  1916  Act  will  not  be  granted  in 
the  circumstances  described. 

DATES:  The  effective  date  of  this  rule  is 
December  3,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edmund  T.  Sommer,  Jr..  Chief,  Division 
of  General  and  International  Law  at 
(202)  366-5181.  You  may  send  mail  to 
Mr.  Sommer  at  Maritime 
Administration,  Office  of  Chief  Coimsel, 
Room  7221.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  An  electronic 
version  of  this  document  is  available  on 
the  World  Wide  Web  at  httpj/ 
dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pub.  L.  106-554  requires  the  Secretarj" 
of  Commerce  to  implement  a  fishing 
reduction  program  for  crab  fisheries 
included  in  the  Fishery  Management 
Plan  for  Conunercial  King  and  Tanner 
Crab  Fisheries  in  the  Bering  Sea  and 
Aleutian  Islands.  The  Secretary  of 
Commerce  must  notify  the  Secretary  of 
Transportation  which  vessels  are  being 
removed  from  the  fishery  and  request 
that  the  Secretary  of  Transportation 
revoke  the  vessel's  fishery  endorsement 
and  refuse  permission  to  transfer  the 
vessel  to  a  foreign  flag. 

Section  9  of  the  Shipping  Act,  1916, 
as  amended,  (46  App.  U.S.C.  808) 
governs  the  transfer  of  any  documented 
vessel,  or  any  vessel  the  last 
documentation  of  which  was  under  the 
laws  of  the  United  States,  to  a  foreign 
registry  or  operation  of  that  vessel  under 
the  authority  of  a  foreign  country.  This 
rulemaking  amends  the  general 
approval  granted  imder  46  CFR  221.15. 
We  published  a  notice  of  proposed 
mlemaking  (NPRM)  on  August  3,  2001 
at  66  FR  40664).  The  NPRM  proposed 
amendments  to  §  221.15  to  state  that 
approval  to  place  under  foreign  registry 
or  to  operate  under  the  authority  of  a 
foreign  country  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
that  has  had  its  fishery  endorsement 
revoked  pursuant  to  Appendix  D  of  Pub. 
L.  106-554,  114  Stat  2763  will  not  be 
granted.  This  final  rule  mirrors  the 
NPRM  to  which  we  received  no  public 
conunents. 

Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  The  Department  of 
Transportation  and  MARAD  are 
committed  to  plain  language  in 
government  writing;  therefore,  we  have 
written  this  final  rule  in  plain  language. 
Our  goal  is  to  provide  a  clear  regulation. 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  reviewed  this  final  rule 
under  Executive  Order  12866  and  have 
determined  that  this  is  not  a  significant 
regulatory  action.  Additionally,  this 
final  rule  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  purpose  of  this 
final  rule  is  to  ensure  that  Fishing 
Vessels.  Fish  Processing  Vessels,  or  Fish 
Tender  Vessels  who  lose  their  fishery 
endorsement  in  the  Fishery 
Management  Plan  for  Commercial  King 
and  Tanner  Crab  Fisheries  in  the  Bering 
Sea  and  Aleutian  Islands  will  not 
operate  under  foreign  flag  or  under  the 
authority  of  a  foreign  country. 

This  final  rule  is  also  not  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26, 1979).  The  costs  and  benefits 
associated  with  this  rulemaking  are 
considered  to  be  so  minimal  that  no 
further  analysis  is  necessary.  Because 
the  economic  impact,  if  any,  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary. 

Regulatory  Flexibility  Act 

This  Final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  Final  rule  only  implements  a 
statutory  mandate  to  deny  approval  for 
a  transfer  of  a  vessel  to  a  foreign  registry 
or  operation  under  authority  of  a  foreign 
coimtry  when  the  vessel's  fishery 
endorsement  has  been  revoked.  This 
rule  does  not  impose  a  significant 
economic  impact  because  owners  of 
Fishing  Vessels,  Fish  Processing 
Vessels,  or  Fish  Tender  Vessels  who 
lose  their  fishery  endorsement  have 
been  compensated  through  the  crab 
fisheries  buy-out  program.  Therefore,  I 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

We  have  analyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  These  regulations 
have  no  substantial  effects  on  the  States, 
or  on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 


State  and  local  officials  was  not 
necessary. 

Enviror\mental  Impact  Statement 

We  have  analyzed  this  final  rule  for 
purposes  of  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  have 
concluded  that  under  the  categorical 
exclusions  provision  in  section  4.05  of 
Maritime  Administrative  Order 
("MAO")  600-1,  Procedures  for 
Considering  Environmental  Impacts,  50 
FR  11606  (March  22, 1985),  the 
preparation  of  an  Environmental 
Assessment,  and  an  Environmental 
Impact  Statement,  or  a  Finding  of  No 
Significant  Impact  for  this  final  rule  is 
not  required. 

Executive  Order  13175 

MARAD  does  not  believe  that  this 
final  rule  will  significantly  or  uniquely 
affect  the  communities  of  Indian  tribal 
governments  when  analyzed  under  the  . 
principles  and  criteria  contained  in 
Executive  Order  13175  ("Consultation 
and  Coordination  with  Indian  Tribal 
Governments").  Therefore,  the  funding 
and  consultation  requirements  of  this 
Executive  Order  do  not  apply. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  does  not  impose  an 
unfunded  mandate  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more,  in  the  aggregate,  to  any  of  the 
following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector.  This  final  rule  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
information  collection  requirements. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  is  contained  in 
the  heading  of  this  document  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

List  of  Subiects  in  46  CFR  Part  221 

Administrative  practice  and 
procedure.  Maritime  carriers,  Mortgages, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 
Uniform  system  of  accounts. 

Accordingly,  MARAD  amends  46  CFR 
part  221  to  read  as  follows: 


PART  221— REGULATED 
TRANSACTIONS  INVOLVING 
DOCUMENTED  VESSELS  AND  OTHER 
MARITIME  INTERESTS 

1.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 

'Authority:  46  App.  U.S.C.  802,  803,  808, 
835.  839,  841a,  1114(b),  1195;  46  U.S.C.  chs. 
301  and  313;  49  U.S.C.  336;  49  CFR  1.66.  2. 

2.  Section  221.15  is  amended  by    • 
adding  introductory  text  to  read  as 
follows: 

§  221 .1 5    Approval  for  transfer  of  registry 
or  operation  under  authority  of  a  foreign 
country  or  for  scrapping  in  a  foreign 
country. 

In  no  case  will  approval  be  granted  to 
place  under  foreign  registry  or  to 
operate  under  the  authority  of  a  foreign 
country  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
that  has  had  its  fishery  endorsement 
revoked  piu-suant  to  Appendix  D  of 
Public  Law  106-554,  114  Stat  2763. 
Subject  to  this  exclusion,  approval 
requests  will  be  considered  as  set  forth 
in  this  section. 


Dated:  October  30,  2001. 

By  order  of  the  Acting  Deputy  Maritime 
Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  01-27625  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  4»10-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2316;  MM  Docltet  No.  OO-IB;  RM- 
9790] 

Radio  Broadcasting  Services; 
Barnwell,  SC,  Pembroke,  Douglas  and 
Willacoochee,  GA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  At  the  request  of  the  Bullie 
Broadcasting  Corporation,  this 
document  substitutes  Channel  257C1  for 
Channel  256C3  at  Barnwell.  South 
Carolina,  reallots  Chaimel  257C1  to 
Pembroke.  Georgia,  and  modifies  the 
license  of  Station  WBAW  to  specify 
operation  on  Channel  257C1  at 
Pembroke.  To  accommodate  this 
reallotment,  this  document  reallots 
Channel  258C1  fit)m  Douglas,  Georgia,  . 
to  Willacooche,  Georgia,  and  modifies 
the  Station  WDMG  license  to  specify 
Willacoochee  as  its  community  of 
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license.  This  document  also  allots 
Chaimel  256C3  to  Barnwell,  South 
Carolina.  See  65  FR  7815,  published 
February  16,  2000.  This  dociunent 
dismisses  a  Counterproposal  filed  by 
Multi-Service  Corp.  proposing  a  channel 
substitution  at  Statesboro,  Georgia,  and 
new  allotments  at  Pulaski  and  Twin 
City,  Georgia.  The  reference  coordinates 
for  the  Channel  257C1  allotment  at 
Pembroke,  Georgia,  are  32-11-137  and 
81—48-04.  The  reference  Coordinates  for 
the  Channel  258C1  allotment  at 
Willacoochee,  Georgia,  are  31-20-27 
and  83-24-30.  The  reference 
coordinates  for  the  Channel  256C3 
allotment  at  Barnwell,  South  Carolina, 
are  33-24-29  and  81-16-43.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  November  20,  2001. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  Hayne,  Mass  Media  Biu«au  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s)mopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  00-18, 
adopted  October  3,  2001,  and  released 
October  5,  2001.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II.  CY-A257,  445  12th 
Street,  SW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  n,  445  12th  Street,  SW,  Room 
CY-B402,  Washington,  D.C.  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint&aol.com 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

f73,20S    [AmwMtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  adding  Pembroke,  Channel  257C1. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  258C1  at  Douglas, 
and  adding  Willacoochee,  Chaimel 
258C1. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  removing  Channel  256C3 
and  adding  Channel  257C1  at  Barnwell. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-27614  Filed  11-1-01;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2257] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[UpgmdesJ  by  Applications,  8  FCC  Red 
4735  (1993). 

DATES:  Effective  November  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  September  19,  2001. 
and  released  September  28,  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  n.  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  fit)m 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  7»-RADI0  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
173.202    [Amenctod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arizona,  is  amended 
by  removing  Channel  236C  and  adding 
Channel  236C2  at  Yuma. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  298C  and  adding 
Channel  298A  at  Sun  Valley. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  280A  and  adding 
Channel  281 A  at  Big  Lake  and  by 
removing  Channel  229C3  adding 
Channel  229C1  at  Krum. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
removing  Channel  225C2  and  adding 
Channel  225C1  at  Logan. 

Federal  Communications  Commission. 

John  A.  KarouaoB, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-27613  Filed  11-1-01;  8:45  am] 

aiUJNO  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2448;  MM  Dodwt  No.  01-48;  RM- 
10062  and  10117] 

Radio  Broadcasting  Sarvicss;  Junction 
City  and  Marquand,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Bishop  Commimity  Radio, 
Inc.  proposed  the  allotment  of  Channel 
295 A  at  Jimction  City,  Missouri.  See  16 
FCC  Red  3527  (2001).  No  comments 
were  received  supporting  an  allotment 
at  Junction  City.  In  response  to  a 
coimterproposal  filed  by  Dockins 
Communications,  Inc..  we  shall  allot 
Channel  295 A  to  Marquand.  Missouri, 
as  a  first  local  service.  The  coordinates 
for  Channel  295 A  at  Marquand  are  37- 
30-00  and  90-06-41. 
DATES:  Effective  December  3.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-48. 
adopted  October  10.  2001.  and  released 
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October  19,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  die  FCC's 
Reference  Information  Center,  Portals  11, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  dulicating  contractor, 
Qualex  International,  Portals  n,  445 
12di  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  I 

Part  73  of  title  47  of  the  Code  of 

Federal  Regulations  is  amended  as 

follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154,  303.  334  and  336. 


f  73.202    [AiTMnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Marquand,  Channel  295A. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  01-27812  Filed  11-1-0(1;  8:45  am] 

BiLUNQ  COCK  S712-01-P 


1-Otl; 


FEDERAL  COMMUNICATIONS 
COMMISSION  j 

47  CFR  Part  73  ' 

[DA  01-2447;  MM  Docket  No.  01-107;  RM- 
10057] 

Radio  Broadcasting  Services;  Mount 
Pleasant  and  Hemlock,  Ml 

agency:  Federal  Communications 
Commission.  i 

ACTION:  Final  rule.  I 

summary:  This  dociunent  reallots 
Channel  233C1  from  Mount  Pleasant, 
Michigan  to  Hemlock,  Michigan,  and 
modifies  the  license  for  Station  WCEN- 
FM  to  specify  operation  on  Channel 
233C1  at  Hemlock,  Michigan,  in 
response  to  a  petition  filed  by  Wilks 
Broadcasting  LLC.  See  66  FR  27058, 
May  16.  2001.  The  coordinates  for 
Channel  233C1  at  Hemlock  are  43-43- 
36  and  84-36-16. 
DATES:  Effective  December  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-107 
adopted  October  10,  2001,  and  released 
October  19,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  n,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International.  Portals  II,  445  12 
Street,  SW,  Room  CY-B402, 
Washington.  DC,  20554,  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexmt@aol.  com . 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  233C1  at  Moimt 
Pleasant  and  adding  Hemlock,  Channel 
233C1. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-27611  Filed  11-1-01;  8:45  am] 

BIUJNG  CODE  6712-01-P 


of  the  Air  Transportation  Safety  and 
System  Stabilization  Act. 

EFFECTIVE  DATE:  This  rule  is  effective 
November  2,  2001. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  1 

[Docket  No.  OST-2001-6189] 

Organization  artd  Delegation  of  Powers 
and  Duties;  Redelegation  to  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  The  Secretary  of 
Transportation  (Secretary)  redelegates  to 
the  Assistant  Secretary  for  Aviation  and 
International  Affairs  the  authority 
previously  delegated  by  the  President  to 
the  Secretary  to  carry  out  the  duties  and 
powers  granted  under  section  101(a)(2) 


FOR  FURTHER  INFORMATION  CONTACT: 
Nilza  F.  Velazquez,  Attorney,  Office  of 
the  General  Counsel  (C-10),  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590;  202-366- 
9164. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register  homepage 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara.  You 
can  also  view  and  download  this 
document  by  going  to  the  Web  page  of 
the  Department's  Docket  Management 
System  (http://dms.dot.gov/).  On  that 
page,  click  on  "search."  On  the  next 
page,  type  in  the  four  digit  docket 
number  shown  on  the  first  page  of  this 
document  (6189).  Then  click  on 
"search." 

Background 

The  Air  Transportation  Safety  and 
System  Stabilization  Act  (Public  Law 
107-42.  September  22,  2001)  (the  "Act") 
was  enacted  in  response  in  response  to 
the  terrorist  attacks  on  New  York  and 
Washington.  Section  101(a)(2)  of  the  Act 
authorizes  the  President  to  compensate 
air  carriers  for  the  direct  and 
incremental  losses  they  incurred  from 
terrorist  attacks  of  September  11,  2001, 
and  any  resulting  ground  stop  order. 
The  President  signed  a  Memorandum 
for  the  Secretary  of  Transportation, 
dated  September  25,  2001  (66  FR  49507. 
September  27.  2001),  delegating  his 
authority  imder  Section  101(a)(2)  to  the 
Secretary  of  Transportation.  Under  the 
authority  of  section  322  (b)  of  title  49, 
United  States  Code,  the  Secretary  may 
delegate  his  authority  unless  otherwise 
prohibited.  In  the  present  case  the 
delegation  is  appropriate. 

Since  this  amendment  relates  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on  it 
are  imnecessary  under  5  U.S.C. 
553(b)(3)(A),  and  it  may  be  made 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register 
imder  5  U.S.C.  553(d)(2)  as  a  change  in 
internal  policy. 
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List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
RegiUations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Public  Law  101- 
522,  104  Stat.  2744;  28  U.S.C.  2672;  31  U.S.C. 
3711(a)(2):  46  U.S.C.  2104(a). 

2.  In  §  1.56a  the  introductory  text  is 
republished  and  paragraph  (j)  is  added 
to  read  as  follows: 

§1.S6a    Delegations  to  the  Assistant 
Secretary  for  Aviation  and  international 
Affairs. 

The  Assistant  Secretary  for  Aviation 
and  International  Affairs  is  delegated 
the  authority  to: 
*        •        *        •        * 

(j)  Carry  out  section  101(a)(2)  of  the 
Air  Transportation  Safety  and  System 
Stabilization  Act  (Public  Law  107-42, 
115  Stat.  230),  as  delegated  to  the 
Secretary  of  'Transportation  by  the 
President  pursuant  to  a  Presidential 
Memorandum  dated  September  25, 
2001. 

Issued  in  Washington,  DC,  on  October  24, 
2001. 

Normaik  Y.  Mineta, 

Secretary  of  Transportation. 

[FR  Doc.  01-27251  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  4»ia-«2-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Dodiet  No.  001226367-0367-01 ;  I.D. 
092801 C] 

Fisheries  Off  the  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundflsh  Fishery;  Trip  Limit 
Adjustments;  Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  trip  limit 

adjustments  in  the  Pacific  Coast 

groundfish  fishery. 

StiMlMARY:  This  dociunent  corrects  a 
section  heading  in  the  trip  limit 
adjustments  for  the  Pacific  Coast 
groimdfish  fishery  published  on  October 
5,  2001. 


DATES:  Effective  November  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen,  Northwest  Region, 
NMFS,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  Changes 
to  current  management  measures  were 
recommended  by  the  Pacific  Fishery 
Management  Council  at  its  September 
10-14,  2001,  meeting  in  Portland,  OR. 
Adjustments  to  trip  limits  were  made  to 
stay  within  the  optimum  yields  and 
allocations  announced  in  the  2001 
annual  specifications  and  management 
measures  for  the  groimdfish  fishery, 
published  in  the  Federal  Register  at  66 
FR  2338  (January  11,  2001),  as  amended 
at  66  FR  10208  (February  14,  2001),  at 
66  FR  18409  (April  9,  2001),  at  66  FR 
22467  (May  4,  2001),  at  66  FR  28676 
(May  24.  2001),  at  66  FR  35388  (July  5, 
2001),  at  66  FR  38162  (July  23,  2001), 
and  at  66  FR  50851  (October  5,  2001). 

Need  for  Correction 

Trip  limit  adjustments  published  on 
October  5.  2001,  contained  an  error  in 
the  section  heading  describing  limit 
changes  for  groimdfish  taken  with  open 
access  gear.  This  document  corrects  that 
error. 

Correction 

Accordingly,  the  rule,  FR  Doc.  01- 
25031,  in  the  issue  of  Friday,  October  5, 
2001  (66  FR  50851),  is  corrected  as 
follows: 

1.  On  page  50858,  in  the  first  column, 
amendatory  instruction  2.  is  corrected  to 
read  "2.  In  section  IV.,  imder  C.  Trip 
Limits  in  the  Open  Access  Fishery, 
paragraphs  (3)  and  (5)  are  revised  to 
read  as  follows:". 

Dated:  October  26,  2001. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-27634  Filed  11-1-01;  8:45  am) 
BHJJNG  cooe  381»-a-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  arNl  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  001121328-1041-02;  1.0. 
102901 B] 

Fisheries  of  the  Northeastern  United 
States;  Biacic  See  Bass  Fishery; 
Commercial  Quota  Harvested  for 
Quarter  4  Period 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Closure;  Quarter  4  commercial 
black  sea  bass  fishery. 

SUMMARY:  NMFS  announces  that  the 
black  sea  bass  commercial  quota 
available  in  the  quarter  4  period  to  the 
coastal  states  from  Maine  through  North 
'  Carolina  has  been  harvested. 
Commercial  vessels  may  not  land  black 
sea  bass  in  these  states  north  of  35^15.3' 
N.  lat.  for  the  remainder  of  the  2001 
quarter  4  quota  period  (through 
December  31,  2001).  Regulations 
governing  the  black  sea  bass  fishery 
require  publication  of  this  notification 
to  advise  the  coastal  states  from  Maine 
through  North  Carolina  that  the  quota 
has  been  harvested  and  to  advise  vessel 
permit  holders  and  dealer  permit 
holders  that  no  commercial  quota  is 
available  for  landing  black  sea  bass  in 
these  states  north  of  35°15.3'  N.  lat. 
DATES:  Effective  0001  hrs  local  time. 
November  6,  2001.  through  2400  hrs 
local  time,  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson.  Fishery 
Management  Specialist,  at  (978)  281- 
9226. 

SUPPt^MENTARY  INFORMATION: 

Regulations  governing  the  black  sea  bass 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  allocated  into  four  quota  periods 
based  upon  percentages  of  the  annual 
quota.  The  quarter  4  (October  through 
December)  commercial  quota  is 
distributed  to  the  coastal  states  from 
Maine  through  North  Carolina.  The 
process  to  set  the  annual  commercial 
quota  is  described  in  §  648.140. 

The  initial  total  commercial  quota  for 
black  sea  bass  for  the  2001  calendar  year 
was  3,024,742  lb  (1,372,000  kg)  (66  FR 
12902,  March  1,  2001).  The  quarter  4 
period  quota,  which  is  equal  to  19.77 
percent  of  the  annual  commercial  quota, 
was  597,991  lb  (271.244  kg).  The  quota 
allocation  was  adjusted  downward  to 
compensate  for  2000  quarter  4  landings 
in  excess  of  the  2000  quarter  4  quota, 
consistent  with  the  procedures  in  § 
648.140.  The  final  adjusted  quarter  4 
quota  was  516.939  lb  (234.480  kg). 

The  Regional  Administrator, 
Northeast  Region.  NMFS  (Regional 
Administrator)  monitors  the  commercial 
black  sea  bass  quota  for  each  quota 
period  on  the  basis  of  dealer  reports, 
state  data,  and  other  available 
information  to  determine  when  the 
commercial  quota  has  been  harvested. 
NMFS  is  required  to  publish  a 
notification  in  the  Federal  Register 
advising  and  notifying  commercial 
vessels  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  black 
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sea  hass  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  black  sea  bass  for 
the  remainder  of  the  quarter  4  period  ^ 
north  of  35°15.3'  N.  lat.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  black  sea  bass 
commercial  quota  for  the  2001  quarter  4 
period  has  been  harvested. 

The  regulations  at  §648.4  (b)  provide 
that  Federal  black  sea  bass  moratorium 
permit  holders  agree  as  a  condition  of 
the  permit  not  to  land  black  sea  bass  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for  the 
period  has  been  harvested  and  that  no 
commercial  quota  for  the  black  sea  bass 
is  available.  The  Regional  Administrator 
has  determined  that  the  quarter  4  period 
for  black  sea  bass  no  longer  has 
commercial  quota  available.  Therefore, 
effective  0001  hrs  local  time,  November 
6,  2001 ,  further  landings  of  black  sea 
bass  in  coastal  states  from  Maine 
through  North  Carolina,  north  of 


35°15.3'  N.  lat.,  by  vessels  holding 
commercial  Federal  fisheries  permits 
are  prohibited  through  December  31, 
2001.  The  2002  quarter  1  period  for 
commercial  black  sea  bass  harvest  will 
open  on  January  1,  2002.  Effective 
November  6,  2001,  federally  permitted 
dealers  are  also  advised  that  they  may 
not  purchase  black  sea  bass  from 
federally  permitted  black  sea  bass 
moratorium  permit  holders  who  land  in 
coastal  states  from  Maine  through  North 
Carolina,  north  of  35°15.3'  N.  lat.  for 
the  remainder  of  the  quarter  4  period 
(through  December  31.  2001). 

The  regulations  at  §  648.4(b)  also 
provide  that,  if  the  commercial  black  sea 
bass  quota  for  a  period  is  harvested  and 
the  coast  is  closed  to  the  possession  of 
black  sea  bass  north  of  35°15.3'  N.  lat., 
any  vessel  owners  who  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS  Southeast 
Region  snapper-grouper  fisheries  may 
surrender  their  black  sea  bass 
moratorium  permit  by  certified  mail 
addressed  to  the  Regional  Administrator 


(see  table  1  at  §  600.502)  and  fish 
pursuant  to  their  snapper-grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35°15.3'  N.  lat.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  voluntarily 
relinquished  or  surrendered  will  be 
reissued  upon  tl^e  receipt  of  the  vessel 
ov«mer's  written  request  after  a 
minimum  period  of  6  months  from  the 
date  of  cancellation. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  29,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-27616  Filed  10-30-01; '3:34  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adioption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  319 

[Docket  No.  01-018P] 

Definitions  and  Standards  of  Identity 
or  Composition:  Elimination  of  the 
Pizza  Standard 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  amend  the  Federal  meat  inspection 
regulations  to  remove  the  standards  of 
identity  for  "pizza  with  meat"  and 
"pizza  with  sausage."  The  Agency  has 
determined  that  these  standards  may  be 
inhibiting  manufactmers  of  federally 
inspected  frozen  pizzas  from  producing 
and  marketing  the  new  styles  of  pizzas 
that  today's  consumers  demand.  This 
proposed  rule  responds  to  a  petition 
submitted  to  the  Agency  by  the  National 
Frozen  Pizza  Institute  (NFPI). 
DATES:  Comments  must  be  received  on 
or  before  January  2,  2002. 

ADDRESSES:  Sepd  an  original  and  two 
copies  of  comments  to: 

FSIS  Docket  Clerk,  Docket  #01-018P. 
Room  102,  Cotton  Annex.  300  C  Street, 
SW,  Washington,  DC  20250-3700. 
Reference  materials  cited  in  this 
document  and  any  comments  received 
will  be  available  for  public  inspection  in 
the  FSIS  Docket  Room  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  C.  Post,  Ph.D.,  Director,  Labeling 
and  Consumer  Protection  Staff,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculttire, 
Washington,  DC  20250-3700;  (202)  205- 
0279. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  4, 1999,  NFPI  petitioned 
FSIS  to  amend  part  319  of  the  Federal 


meat  inspection  regulations  to  eliminate 
the  standards  of  identity  for  "pizza  with 
meat"  and  "pizza  with  sausage."  In 
support  of  the  petition,  NFPI  submitted 
data  to  demonstrate  that  the  current 
standards  are  restricting  the 
development  of  new  products  by  the 
frozen  pizza  industry,  and  that 
consumers'  expectations  of  what  is 
meant  by  the  term  "pizza"  are  broader 
that  what  is  prescribed  by  the  current 
standards.  In  the  petition,  NFPI  also 
demonstrated  that,  because  of  the 
prescribed  meat  content  and  cheese 
requirement,  the  ciurent  pizza  standards 
restrict  the  frozen  pizza  industry  frt)m 
developing  and  marketing  products 
with  reductions  in  constituents  that  may 
be  of  health  concern  to  some  consiuners. 
such  as  cholesterol  and  saturated  fat. 
The  petition  and  supporting  data  are 
available  for  public  viewing  in  the  FSIS 
docket  room. 

Under  the  Federal  Meat  Inspection 
Act  (FMIA),  a  product  is  misbranded.  in 
part,  "if  it  purports  to  be  or  is 
represented  as  a  food  for  which  a 
definition  and  standard  of  identity  or 
composition  has  been  prescribed  *  *  • 
imless  •   *  *  it  conforms  to  such 
definition  and  standards  •  •  *••  (21 
U.S.C.  601{n)(7)).  The  current  standard 
for  "Pizza  with  Meat"  requires  that  the 
product  cort'ist  of  a  bread  base  with 
tomato  sauce,  cheese,  and  meat  topping. 
The  product  must  contain  cooked  meat 
made  from  not  less  than  15  percent  raw 
meat  (9  CFR  319.600(a)).  The  current 
standard  for  "Pizza  with  Sausage" 
requires  that  the  product  consist  of  a 
bread  base  with  tomato  sauce,  cheese, 
and  not  less  than  12  percent  cooked 
sausage  or  10  percent  dry  sausage  (9 
CFR  319.600(b)).  Thus,  if  a  product 
subject  to  FSIS  jurisdiction  fails  to 
contain  any  of  these  components,  its 
labeling  can  not  bear  the  term  "pizza. " 

Pizzas  prepared  by  restaurants  have 
not  been  required  to  meet  these 
prescribed  standards.  In  fact,  in  support 
of  the  petition,  NFPI  provided 
information  to  show  that  several 
national  and  regional  restaurant  chains 
sell  pizzas  that  do  not  contain  the  four 
traditional  components  required  by  the 
Federal  standards  (i.e.,  meat,  cheese, 
tomato  sauce,  and  bread-based  crust). 
The  information  provided  by  the 
petitioner  also  shows  that  these  new 
styles  of  pizzas  are  popular  with 
consumers. 


Under  section  7  of  the  FMIA,  FSIS  is 
authorized  to  prescribe  definitions  and 
standards  of  identity  or  composition  to 
protect  the  public  (21  U.S.C.  607(c)).  In 
general,  standards  of  identity  are 
intended  to  protect  consumers  from 
economic  deception,  i.e..  from 
purchasing  meat  food  or  poultry 
products  in  which  inferior  ingredients 
have  been  substituted  for  more  valuable 
ones.  The  meat  pizza  and  sausage  pizza 
standards  were  established  several 
decades  ago  and  reflect  the  common 
understanding  at  that  time  of  what  a 
food  identified  as  "meat  pizza"  or 
"sausage  pizza"  should  contain.  Data 
submitted  by  the  petitioner  indicate  that 
today's  consumers  accept  a  broader 
interpretation  of  what  is  expected  of  a 
product  identified  as  "pizza,"  and  that 
consiuner  expectations  are  largely 
driven  by  the  restaurant  and  food 
service  industries.  According  to 
information  provided  by  NFPI.  product 
innovation  in  the  food  service  industry 
has  broadened  the  traditional  concept  of 
pizza  to  the  extent  that  consumers 
imderstand  the  product  to  be  an  open- 
faced  crust  that  is  topped  with  one  or 
more  of  a  variety  of  ingredients. 

Based  on  the  information  submitted 
by  the  petitioner.  FSIS  agrees  that  the 
current  pizza  standards  may  be 
inhibiting  manufacturers  of  federally 
inspected  pizzas  from  producing  and 
marketing  new  styles  of  pizzas, 
including  pizzas  with  less  constituents, 
such  as  cheese  or  meat,  that  would  be 
more  consistent  with  nutritional 
guidance  (e.g.,  lower  fat).  Based  on  the 
data  submitted  by  NFPI,  this  is  what 
today's  consumers  appear  to  demand. 
Furthermore,  the  Agency  has 
determined  that,  because  consumer 
expectations  of  what  a  product 
identified  as  "pizza"  should  contain 
differ  from  what  is  prescribed  by  the 
current  standards,  the  standards  no 
longer  serve  their  original  purpose  of 
protecting  the  public  from  economic 
deception.  Therefore,  the  Agency  is 
proposing  to  remove  these  standards  of 
identity  from  the  regulations. 

Under  this  proposed  rule,  federally 
inspected  pizzas  that  are  identified  as  a 
"meat  pizza"  or  "sausage  pizza"  (e.g., 
"pizza  with  bacon,"  "pizza  with 
pepperoni,"  and  "sausage  and 
mushroom  pizza")  will  be  permitted  to 
reduce  their  minimum  meat  content 
from  12%  cooked  or  15%  raw  to  2%    . 
cooked  or  3%  raw,  the  level  of  meat 
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required  for  a  product  to  be  considered 
a  meat  food  product  and,  thus,  undpr 
USDA  juris(Uction.  The  Agency  believes 
that  if  a  new  product  formulated  with 
less  meat  or  sausage,  or  without  the 
other  components  that  are  currently 
prescribed  by  the  standard  (i.e.,  cheese, 
sauce,  and  crust],  does  not  meet 
consumer  expectations,  consumers  are 
not  likely  to  purchase  the  product  and 
it  will  fail  in  the  marketplace.  In  the 
absence  of  regulatory  standards  of 
identity  for  pizzas,  FSIS  has  tentatively 
determined  that  required  labeling 
features,  such  as  the  product  name, 
ingredients  statement,  and  nutrition 
facts  panel,  will  provide  adequate 
information  for  consumers  to  make 
informed  choices  when  purchasing 
federally  inspected  pizza  products.  In 
particxilar,  the  product  name  would 
become  a  descriptive  feature  to  convey 
to  the  consumer  the  components  of  the 
product.  FSIS  requests  comment  on 
whether  the  product  name  should  be 
required  to  include  the  percentage  of 
meat  or  poultry  in  the  product. 

The  Agency  proposes  to  amend  title  9, 
part  319,  subpart  O,  by  removing  and 
reserving  section  319.600,  Pizza. 
Removing  the  meat  pizza  and  sausage 
pizza  standards  of  identity,  as  proposed, 
does  not  mean  that  the  names  for  these 
products  will  be  completely 
unregulated.  Sections  317.2(c)(1)  and 
381.117(a)  of  Title  9  of  the  Code  of 
Federal  Regulations  require  that  the 
name  of  a  meat  or  poultry  product 
appear  on  the  principal  display  panel  of 
the  product  label.  Under  §§  317.2(c)(1) 
and  381.117(a),  the  name  of  the  product 
is  (1)  a  standardized  name,  if  the 
product  piu^jorts  to  be  or  is  represented 
as  a  product  for  which  a  regulatory 
standard  of  identity  or  composition  has 
been  prescribed;  (2)  the  common  or 
usual  name  of  the  food;  or  (3)  if  the 
product  has  no  common  or  usual  name, 
a  truthful,  descriptive  designation. 

The  information  submitted  by  NFPI 
evidences  that,  because  of  innovations 
in  the  restaurant  and  food  services 
industries,  to  most  consumers,  the  term 
"pizza"  means  an  open-faced  crust  that 
is  topped  with  any  number  of  a  variety 
of  ingredients.  Thus,  if  this  proposal  is 
issued  as  a  final  rule,  and  the  standards 
of  identity  for  meat  pizza  and  sausage 
pizza  are  removed,  FSIS  has  determined 
that  "pizza"  represents  the  appropriate 
common  or  usual  name  for  the  class  of 
products  that  have  been  traditionally 
formulated  with  the  components 
currently  stipulated  in  the  standard,  i.e., 
tomato  sauce,  cheese,  and  meat  topping, 
on  an  open  faced  crust.  If  this  proposal 
is  finalized,  products  that  comport  with 
the  traditional  product  and  contain  a 
bread-based  crust,  tomato  sauce,  cheese, 


and  meat  or  poultry,  may  be  identified 
as  "pizza"  together  with  the  term  that 
identifies  the  meat  or  poultry 
component,  e.g.,  "pizza  with 
pepperoni."  The  names  for  other 
products  pxuporting  to  be  pizzas  wovdd 
need  to  be  descriptively  labeled  to 
enable  consumers  to  distinguish  them 
from  the  traditional  pizza,  e.g.,  "pizza — 
garlic  sauce,  tomatoes,  reduced-fat 
cheese,  and  seasoned  beef  strips  on  a 
crust." 

If  this  proposal  is  issued  as  a  final 
rule,  FSIS  will  eliminate  or  revise  its 
informal  labeling  policies  related  to 
pizza  products  that  contain  meat  or 
poultry.  Although  the  regulations  do  not 
contain  a  standard  of  identity  for  pizza 
products  that  contain  poultry,  FSIS  has 
treated  these  products  as  "like 
products"  to  pizza  with  meat  or  sausage, 
and  the  Agency's  policy  has  been  that 
these  products  contain  at  least  12% 
cooked  poultry  meat.  If  the  standards  of 
identity  for  meat  pizza  and  sausage 
pizza  are  removed,  as  proposed,  the 
policy  that  pizzas  that  contain  poultry 
need  to  have  a  minimum  poultry 
content  will  also  be  revoked. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  It  has 
been  determined  to  be  not  significant  for 
purposes  of  E.O.  12866  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Effect  on  Small  Entities 

Removing  the  standards  of  identity  for 
pizza  will  have  no  effects  on  small 
entities.  After  the  standards  are 
eliminated,  small  companies  may  still 
produce  these  products  emd  identify 
them  by  a  common  or  usual  name,  or  a 
descriptive  term.  Thus,  if  this  proposal 
is  adopted  as  a  final  rule,  small 
companies  could  continue  to  produce 
these  products  and  label  them  as  a 
"meat  pizza"  (e.g.,  "pizza  with  ham")  or 
a  "sausage  pizza"  (e.g.,  "pepperoni 
pizza").  Small  companies  that  choose  to 
develop  and  market  new  styles  of  pizzas 
will  inciu'  the  normal  costs  of  product 
development,  production,  labeling,  and 
marketing. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposal:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 


in  9  CFR  306.5  and  590.320  through 
590.370  must  be  exhausted  before  any 
judicial  challenge  of  the  application  of 
the  provisions  of  this  proposed  rule,  if 
the  challenge  involves  any  decision  of 
an  FSIS  employee  relating  to  inspection 
services  provided  under  die  FMIA. 

Paperwork  Requirements 

There  are  no  paperwork  or 
recordkeeping  requirements  associated 
with  this  proposed  rule  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Public  Notification  and  Request  for 
Data 

FSIS  requests  information  regarding 
the  impact  of  this  proposed  rule  on 
minorities,  women,  and  persons  with 
disabilities,  including  information  on 
the  nimiber  of  minority-owned  meat  and 
poultry  establishments,  the  makeup  of 
establishment  workforces,  and  the 
commimities  served  by  official 
establishments.  Public  involvement  in 
all  segments  of  rulemaking  and  policy 
development  are  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  proposed  rule  and  are  informed 
about  the  mechanism  for  providing  their 
comments,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  th6  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  Web  page  located  at 
http://frwebgate.access.gpo.gov/cgi-bin/ 
leaving.cgi?from=leavingFR.html 
&'log=linklog6io=  bttp:// 
www.fsis.usda.gov.  "llie  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consimier  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fox  list,  fax  your  request  to 
the  Congressional  and  Public  Afiiairs 
Office,  at  (202)  720-5704. 

List  of  Subjects  in  9  CFR  Part  319 

Food  grades  and  standards.  Meat 
inspection. 


Federal  Register /Vol.  66,  No.  213 /Friday,  November  2,  2001  /  Proposed  Rules  55603 


For  the  reasons  set  out  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  part  319  as  follows: 

PART  319— OERNUIONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.17,  2.55. 

2.  Section  319.600  would  be  removed 
and  reserved. 

Done  at  Washington,  DC,  on  October  30, 
2001. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
(FR  Doc.  01-27542  Filed  11-1-01;  8:45  am] 
BHJJNG  CODE  3410-OH-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

[Docket  No.  PRM-73-11] 

Three  Mile  Island  Alert;  Receipt  of 
Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  Three  Mile 
Island  Alert.  The  petition  has  been 
docketed  by  the  NRC  and  has  been 
assigned  Docket  No.  PRM-73-11.  The 
petitioner  is  requesting  that  the  NRC 
regulations  governing  physical 
protection  of  plants  and  materials  be 
amended  to  require  NRC  licensees  to 
post  at  least  one  armed  guard  at  each 
entrance  to  the  "owner  controlled 
areas"  (OCAs)  siuroimding  all  U.S. 
nuclear  power  plants.  The  petitioner 
states  that  this  should  be  accomplished 
by  adding  armed  site  protection  officers 
(SPOs)  to  the  security  forces — not  by 
simply  moving  SPOs  bom  their 
protected  area  (PA)  posts  to  the  OCA 
entrances.  The  petitioner  believes  that 
its  proposed  amendment  would  provide 
an  additional  layer  of  security  that 
would  complement  existing  measures 
against  radiological  sabotage  and  would 
be  consistent  with  the  long-standing 
principle  of  defense-in-depth. 

DATES:  Submit  comments  by  January  16, 
2002.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 


cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://ruleforum.llnl.gov).  At  this  site, 
you  may  view  the  petition  for 
rulemaking,  this  Federal  Register  notice 
of  receipt,  and  any  comments  received 
by  the  NRC  in  response  to  this  notice  of 
receipt.  Additionally,  you  may  upload 
comments  as  files  (any  format),  if  your    ■ 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905  (e-mail: 
0-4  G@nir.gov). 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
NRC  Public  Document  Room  (PDR) 
located  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

Documents  created  or  received  at  the 
NRC  after  November  1, 1999  are  also 
available  electronically  at  the  NRC's 
Public  electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/indes.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  dociiments.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  docimients 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

For  a  copy  of  the  petition,  write  to 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  301-415-7163  orToll-Free: 
1-800-368-5642  or  E-mail: 
mtl@nrc.Gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission's 
regulations  require  that  licensees 
establish  protected  areas  (PAs) 
surrounding  nuclear  power  plants,  with 


strict  access  control  at  the  PA 
boundaries  including  armed  guards, 
entry  barriers,  vehicle  barriers,  intrusion 
detectors,  personnel  screening  and 
vehicle  screening.  However,  Aey  do  not 
require  posting  armed  guards  farther 
out,  at  the  boundaries  of  the  owner 
controlled  areas  (OCAs).  The  NRC  has 
now  received  a  petition  for  rulemaking 
dated  September  12,  2001,  submitted  by 
the  Three  Mile  Island  Alert  (petitioner) 
requesting  that  the  regulations  at  10  CFR 
73.55  be  amended  to  require  licensees  to 
post  at  least  one  armed  guard  at  each 
entrance  to  the  OCAs  surrounding  all 
nuclear  power  plants  in  the  U.S. 

The  NkC  has  determined  that  the 
petition  meets  the  threshold  sufficiency 
requirements  for  a  petition  for 
rulemaking  under  10  CFR  2.802.  The 
petition  has  been  docketed  as  PRM-73- 
1 1 .  The  NRC  is  soliciting  public^ 
conunent  on  the  petition  for  rulemaking. 
As  a  result  of  the  attacks  on  the  World 
Trade  Center  and  the  Pentagon  on 
September  11,  2001,  the  NRC  is 
conducting  a  comprehensive 
reexamination  of  its  security 
requirements  including  the  issues  raised 
in  this  petition. 

Discussion  of  the  Petition 

The  petitioner  believes  that  armed 
guards  are  needed  at  OCA  entrances  to 
serve  as  a  physical  and  visual  deterrent 
against  potential  violent  actions. 
However,  the  petitioner  cautions  that 
additional  site  protection  officers  (SPOs) 
are  needed  and  that  licensees  should 
not  merely  move  SPOs  from  PA  posts. 
The  petitioner  notes  that  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage" 
does  not  require  armed  guards  at  OCA 
entrances  in  current  security  plans.  The 
petitioner  states  that  adding  an  armed 
guard  at  each  entrance  to  the  OCA  at 
nuclear  power  plants  would  be 
consistent  with  defense-in-depth  safety 
principles  that  have  been  in  place  for 
many  years. 

The  petitioner  has  concluded  that  the 
additional  layer  of  security  would 
complement  existing  measures  against 
radiological  sabotage  and  would  be 
relatively  inexpensive.  The  petitioner 
contends  that  the  NRC  could  not  inform 
the  public  and  Congress  that  every 
reasonable  precaution  had  been  taken 
after  an  attack  on  a  nuclear  power 
facility  occurs  if  the  NRC  fails  to 
implement  this  proposed  amendment. 

The  petitioner  believes  that  security 
should  be  a  clear  and  visible  presence 
at  the  OCA  entrances,  especially  since, 
according  to  the  petitioner,  the  NRC 
considers  nuclear  power  plants  as 
"hardened  targets."  The  petitioner  states 
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that  if  terrorists  perform  reconnaissance 
missions  at  a  nuclear  power  plant,  the 
first  thing  they  would  see  is  that  the 
OCA  entrance  is  open  and  imguarded. 
The  petitioner  believes  that  the 
deterrent  value  of  armed  guards  at  the 
OCA  entrances  must  not  be 
downplayed. 

The  petitioner  is  concerned  by  how 
the  NRC  has  determined  what  is 
"adequate"  security  and  how  the  points 
of  the  "Design  Basis  Threat"  are 
specified.  The  petitioner  believes  the 
NRC  is  reluctant  to  admit  that  terrorists 
might  consider  nuclear  power  plants  as 
attractive  targets.  The  petitioner  states 
that  nearly  half  of  U.S.  nuclear  power 
plants  have  failed  to  demonstrate  that 
they  can  defend  against  a  terrorist  attack 
during  force-on-force  security  tests.  The 
petitioner  states  that  terrorists  now  take 
actions  that  are  designed  to  kill  large 
numbers  of  people  instead  of  attempting 
to  only  instill  fear  or  gain  attention  as 
in  the  past.  According  to  the  petitioner, 
revenge  for  the  destruction  of  nuclear 
facilities  in  terrorists'  home  countries 
(e.g.  Iraq)  may  be  a  motive  for  an  attack 
in  the  U.S.  The  petitioner  also  states 
that  a  terrorist  attack  could  destroy  land 
and  property  that  would  be  useless  for 
many  years  and  become  a  monument  to 
terrorist  activities.  For  these  reasons,  the 
petitioner  has  concluded  that  nuclear 
power  plants  are  attractive  targets  to 
terrorists,  that  requiring  guards  at  OCA 
entrances  will  create  a  visual  deterrent 
against  attacks,  and  that  unguarded 
OCA  entrances  encourage  attackers. 

The  petitioner  believes  that  the  NRC 
is  not  protecting  against  a  large  "Design 
Basis  Bomb."  That  is,  the  petitioner  is 
concerned  that  a  large  enough  vehicle 
bomb  driven  to  the  PA  boundary  and 
detonated  might  be  able  to  damage  vital 
equipment.  The  petitioner  states  that  the 
FBI  has  determined  that  a  large 
conventional  bomb  is  still  the  weapon 
of  choice  for  terrorists. 

The  petitioner  believes  that  the  ideal 
solution  is  for  armed  guards  to  control 
vehicle  access  at  the  OCA  entrances  and 
not  allow  access  to  the  Protected  Area 
without  proper  security  checks.  The 
petitioner  contends  that  the  presence  of 
armed  guards  at  the  OCA  entrance 
would  have  prevented  the  1993 
intrusion  at  Three  Mile  Island  (TMI). 
The  petitioner  also  contends  that  the 
^4RC  cannot  state  it  has  kept  current 
with  terrorist  activities  and  capabilities 
and  that  unguarded  OCA  entrances 
create  the  impression  that  these 
facilities  are  soft  targets.  The  petitioner 
cites  a  2000  report  by  the  U.S. 
Commission  on  National  Security  that 
has  recommended  an  immediate 
reexamination  of  security  practices 


because  America  is  less  secure  than 
perceived. 

The  petitioner  believes  there  are 
lessons  to  be  learned  from  the  1996 
Kbbar  Towers  bombings  after  the  U.S. 
Air  Force  was  repeatedly  assured  by 
Saudi  security  officers  that  an 
expansion  of  the  security  perimeter  was 
not  necessary  and  determined  that  the 
jersey  barrier  placement  provided 
reasonable  protection  proportional  to 
any  received  threat.  The  petitioner 
recommends  that  the  NRC  read  the 
report  on  this  bombing  to  avoid  security 
pitfalls  and  delays  the  U.S.  Air  Force 
experienced. 

The  petitioner  is  troubled  by  threats 
associated  with  the  1993  World  Trade 
Center  terrorists,  citing  articles  from  the 
New  York  Times,  Universal  Press 
International,  and  the  Harrisburg, 
Pennsylvania,  Patriot  News.  The 
petitioner  states  that  many  licensees 
have  reduced  the  size  of  their  guard 
force  during  the  past  few  years, 
reducing  the  level  of  protection 
provided. 

The  Petitioner's  Conclusions 

The  petitioner  has  concluded  that  the 
NRC  requirements  in  10  CFR  part  73 
should  be  amended  to  require  an  armed 
guard  to  be  posted  at  all  entrances  to  the 
OCAs  surroimding  all  U.S.  nuclear 
power  plants.  The  petitioner  requests 
that  the  regulations  at  10  CFR  part  73  be 
amended  as  detailed  in  its  petition  for 
rulemaking. 

Dated  at  Rockville.  Maryland,  this  29lh  day 
of  October,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  01-27576  Filed  11-1-01;  8:45  am] 
BILLING  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMrSSION 

10  CFR  170 

[Docket  No.  PRM-170-5] 

National  Mining  Association;  Receipt 
of  Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  notice 

of  receipt. 

summary:  The  Nuclear  Regulatory 
Commission  has  received  and  requests 
public  comment  on  a  petition  for 
rulemaking  filed  by  the  National  Mining 
Association  (NMA).  The  petition, 
docketed  on  September  11,  2001,  has 
been  assigned  Docket  No.  PRM-170-5. 
The  petition  requests  that  the  NRC 


conduct  a  rulemaking  that  would  enable 
the  NRC  to  waive  the  assessment  of  all 
annual  and  periodic  inspection  and 
licensing  fees  imposed  on  NRC  uraniiun 
recovery  licensees  or,  as  an  alternative, 
establish  the  basis  for  waiving  fees 
associated  with  a  contemplated 
rulemaking  that  would  establish 
requirements  for  licensing  uraniimi  and 
thorium  recovery  facilities.  The  NMA 
believes  that  relieving  the  fee  pressure 
on  the  licensees  would  be  in  the  public 
interest  and  serve  to  maintain  a  viable 
domestic  lu^nium  recovery  industry, 
including  its  substantial  waste  disposal 
capacity. 

DATES:  Submit  comments  by  January  16, 
2002.  Comments  received  aifter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comment  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
Website  at  http://ruleforum.lInI.gov. 
This  site  allows  you  to  upload 
comments  as  files  in  any  format,  if  your 
web  browser  supports  the  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905  (e- 
mail:cag@nrc.gov) . 

Documents  related  to  this  petition, 
including  comments  received,  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site  (the  Electronic 
Reading  Room),  www.nrc.gov.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T,  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
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Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E>C  20555- 
0001,  Telephone:  301-415-7163  or  Toll 
Free:  1-800-368-5642  or  e-mail: 
MTL@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
The  Petitioner 

The  petitioner,  NMA,  is  an 
organization  composed  of  companies 
engaged  in  mining  and  mineral 
processing.  The  companies  include 
producers  of  most  of  the  U.S.  metals, 
uraniimi,  coal,  industrial  and 
agriciUtural  minerals;  manufacturers  of 
mining  and  mineral  processing 
machinery,  equipment,  and  supplies; 
engineering  and  consulting  firms  and 
financial  institutions  that  serve  the 
mining  industry.  NMA  submits  this 
petition  on  behalf  of  its  member 
companies  who  are  NRC  uranium 
recovery  licensees,  owners  and 
operators  of  uranium  mill  and  mill 
tailings  sites  and  in  situ  leach  (ISL) 
facilities. 

The  petitioner  notes  that  since  1990, 
the  NRC  has  been  required  to  recover 
100  percent  of  its  budget  authority 
through  the  imposition  of  fees  on  its 
licensees;  however,  the  FY  2001  Energy 
and  Water  Development  Appropriations 
Act  (EWDAA)  requires  the  percentage  to 
decrease  by  two  percent  per  year  imtil 
2005.  Therefore,  for  FY  2001,  NRC  is 
only  required  to  recover  98  percent  of 
its  budget.  The  petitioner  acknowledges 
the  two  percent  decrease  and 
subsequent  annual  decreases  up  to  ten 
percent  in  recovery  requirements; 
however,  the  petitioner  states  that  these 
decreases  may  be  an  example  of  "too 
little,  too  late."  The  petitioner  further 
recognizes  that  the  Commission  has  the 
authority  to  waive  fees  if  it  can  be 
established  that  to  do  so  would  be  "in 
the  public  interest"  (e.g.,  non-profit 
licensees).  The  petitioner  also 
recognizes  that  any  waiver  of  fees  for 
Uranium  Recovery  (UR)  licensees  means 
that  the  burden  of  those  fees  would  have 
to  be  shifted  to  other  categories  of 
licensees.  NMA  believes  tiiat  it  can 
establish  that  such  a  burden  shift  is  not 
only,  "  in  the  public  interest,"  but  also, 
in  the  interest  of  other  NRC  licensees, 
particidarly  nuclear  fuel  cycle  licensees, 
including  commercial  nuclear  reactors. 

I.  Background 

A.  NRC  Fees 

The  petitioner  states  that  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA)  which  authorizes  NRC  to 
impose  annual  and  periodic  inspection 
and  licensing  fees  on  its  licensees 
requires  NRC  to  recover  100  percent  of 
its  budget  with  specified  exceptions. 


The  petitioner  notes  that  inspection  and 
licensing  fees  which  reimburse  NRC  for 
activities  such  as  review  of  license 
applications  are  administered  imder  10 
CFR  part  170  pursuant  to  the 
Independent  Offices  Appropriations  Act 
of  1952,  and  that  annual  fees  established 
under  10  CFR  part  171  cover 
reimbursement  for  all  other  costs  not 
covered  under  10  CFR  Part  170.  The 
petitioner  notes  that  OBRA,  section 
6101(c)(3)  states  that  fees  "shall  have  a 
reasonable  relationship  to  the  cost  of 
providing  regulatory  services."  The 
petitioner  states  that  the  required  two 
percent  reduction  each  year  imtil  FY 
2005  will  result  in  a  90  percent  recovery 
requirement.  The  petitioner  states  that 
the  eventual  ten  percent  reduction, 
along  with  a  $3.2  million  appropriations 
from  the  General  Fund  was 
implemented  to  cover  certain  agency 
expenses  (e.g.,  regulatory  reviews 
provided  to  other  Federal  agencies  and 
States)  because  no  direct  benefit  frtim 
these  activities  were  realized  by  NRC 
licensees. 

The  petitioner  cites  that  on  Jime  14', 
2001  (66  FR  32452),  NRC  issued  a  final 
rule  on  fee  recovery  FY  2001  based  on 
the  mandatory  budget  recovery  figure  of 
98  percent.  The  petitioner  states  the 
Commission  noted'that  it  must  recover 
approximately  $453.3  million  for  FY 
2001.  The  petitioner  has  included  the 
Commission  imposed  FY  2001  fee 
scheme  for  UR  licensees. 

Annual  Fees  for  Uranium 
Recovery  Licensees 


Class  I  Facilities  (uranium  mill  N- 
censees)  

Class  II  Facilities  (ISL  licensees  .... 

11e.  (2)  Disposal  

lie.  (2)  Disposal  Incident  to  Exist- 
ing Tailing  Sites  


$94,300 
79,000 
58,200 

9,200 


Class  I  and  II  sites  will  be  billed  on  a  quar- 
terly t>asis. 

In  addition,  the  petitioner  notes  that 
NRC  levies  inspection  fees  on  an 
increased  hourly  basis  of  $144  per  hour 
for  UR  fecilities,  an  increase  from  FY 
2000's  rate  of  $143  per  hour.  The 
petitioner  recognizes  that  NRC  fees  are 
not  levied  universally  for  all  types  of 
licensees  and  notes  that  NRC  waives  the 
annual  fee  requirements  for  those 
licensees  who  have  relinquished  their 
authority  to  operate  and  have 
permanently  ceased  operations,  that 
small  business  entities  benefit  bom 
their  status  through  lower  fee  rates,  and 
that  non-profit  educational  institutions 
are  fully  exempt  bom  fees. 


B.  Uranium  Recovery  Industry 

The  petitioner  asserts  that  in  the  past 
several  years,  the  domestic  UR  industry 
has  suffered  the  ramifications  of  a 
severely  depressed  uranium  market.  The 
petitioner  sets  out  the  following  reasons 
in  support  of  its  assertion. 

1 .  Low  spot-market  prices  for  uranium 
coupled  with  the  lack  of  long-term 
contracts  for  domestic  UR  operations 
have  caused  the  entire  industry  to 
experience  significant  economic 
downturns. 

2.  Employment  in  the  uranium 
recovery  sector  has  decreased  by  almost 
50  percent  since  1996. 

3.  Poor  demand  for,  and  an 
oversupply  of,  uraniimi  has  caused  spot- 
market  prices  of  uiranium  to  dip  below 
eight  dollars  per  pound. 

The  petitioner  states  that,  as  a  result 
of  the  depressed  market,  most  all 
domestic  UR  companies  have  seen  the 
value  of  their  stock  plummet  and  their 
financial  stability  undermined  to  the 
point  that  they  feel  their  existence  is 
threatened.  The  petitioner  is  concerned 
that  current  uranium  spot-market  prices 
cannot  sustain  domestic  UR 
conventional  or  non-conventional  (i.e., 
ISL)  capacity  and,  because  of  the  rapid 
decline  in  uranium  price  production 
levels,  some  companies  have  had  to  lay 
off  one-third  of  its  workforce.  The 
petitioner  cites  other  companies  that 
have  experienced  similar  economic 
problems  and  have  had  difficulty 
maintaining  consistent  operating  levels. 
According  to  the  petitioner,  because  of 
the  market  conditions  and  the  few 
active  UR  licensees,  all  active  UR 
licensees  have  experienced  significant 
NRC  fees.  The  decline  in  the  number  of 
licensees  and  the  resulting  increase  in 
fees  for  those  that  remain  has  created  a 
vicious  cycle  that  the  petitioner  believes 
threatens  to  destroy  domestic  UR 
capacity,  including  conventional  mill 

tailing. 

In  addition,  the  petitioner  asserts  that 
regulatory  inefRciencies  also  have 
contributed  to  the  domestic  UR 
problems.  NMA  references  its  White 
Paper  which  listed  several  events  that 
caused  UR  Ucensees  to  suffer  even  more 
adverse  cost  impacts,  e.g.,  the  NRC 
closing  of  the  Denver  Uraniimi  Recovery 
Field  Office  (URFO)  which  was  to 
allegedly  achieve  cost-cutting  benefits. 
NMA  beUeves  the  closure  benefits  were 
not  recognized  and  UR  licensees  paid 
significantly  higher  fees  because  of  the 
loss  of  virtually  all  institutional 
knowledge  of  UR  licensed  operations 
and  the  subsequent  need  to  re-educate 
new  NRC  personnel.  According  to  the 
petitioner,  the  most  dramatic  example  of 
increased  costs  to  UR  licensees  as  a 
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result  of  loss  of  experienced  personnel 
is  manifested  in  the  Hydro  Resources 
Inc.  (HRI)  licensing  proceeding.  The 
petitioner  offers  that  post-URFO,  NRC 
inexperience  with  licensing  ISL 
operations  led  to  a  long  and  drawn  out 
licensing  process  that  culminated  in  a 
so-called  "informal"  hearing  that  began 
several  years  ago  and  continues  with 
interveners  filing  in  excess  of  15,000 
pages. 

n.  By  Restoring  the  Domestic  UR 
Industry  to  Viability,  NRC  Serves  the 
Public  interest 


A.  NEC  Fee  Policies  Currently  Provide 
for  Fee  Reductions  and  Waivers  That 
Are  "in  the  Public  Interest' 

According  to  the  petitioner,  the 
current  NRC  fee  scheme  allows  certain 
waivers  or  reductions  in  fee  payment  for 
certain  types  of  licensee,  i.e.,  licensees 
recognized  as  small  entities  imder  the 
Regulatory  Flexibility  Act;  licensees  that 
have  relinquished  their  authority  to 
operate  and  ceased  operations 
permanently,  provided  proper 
notifications  comply  with  fee 
regulations;  and  non-profit  educational 
institutions  because  these  institutions 
provide  the  potential  for  creating 
important  scientific  information  and  the 
formulation  of  new  innovative 
techniques.  The  petitioner  recognizes 
that  every  NRC  action  to  benefit  certain 
licensees  with  reductions  or  waivers  of 
fee  requirements  creates  burdens  on 
other  licensees  because  the  NRC  must 
recover  those  lost  funds  from  other 
licensees;  therefore  NRC  has  not  relied 
on  economic  hardship  to  justify  fee 
waivers  because  this  would  shift  the 
burden  of  increased  fees  on  other 
licensees.  The  petitioner  states  imposing 
additional  fees  on  other  licensees  can 
only  be  justified  if  it  can  be  shown  to 
benefit  the  "public  interest."  The 
petitioner  asserts  that  reducing  the 
impact  on  an  economically  challenged 
segment  of  NRC's  licensees  is  merely 
collateral  benefit  to  such  burden 
shifting.  I 

B.  Altering  Fee  Requirements  for 
Domestic  UR  Licensees  To  Preserve  the 
Benefits 


The  petitioner  asserts  that  NRC  has 
demonstrated  that  acting  "in  the  public 
interest"  is  a  valid  justification  for 
reducing  and/or  waiving  fee  obligations. 
The  petitioner  believes  that  shifting 
reasonable  economic  burdens  from  UR 
licensees  to  other  licensees  can  be 
justified  based  on  several  significant 
public  interest  factors  and  that  the  issue 
to  be  explored  is  whether  the  burden  to 
be  shifted  is  reasonable  in  light  of  the 


public  interest  benefit.  The  petitioner 
believes  it  is  reasonable. 

The  petitioner  offers  a  scenario  where 
NRC  would  have  to  shift  approximately 
$4  to  5  million  in  fees  from  exempt  UR 
licensees.  Spread  over  100  fuel  cycle 
licensees,  each  licensee  would  pay 
approximately  $40,000  in  fees  per  year. 
The  petitioner  states  that  a  shift  of 
$40,000  per  year,  when  weighed  against 
the  actual  and  potential  benefits  that 
domestic  UR  licensees  can  and  will 
provide,  is  a  modest  amount.  The 
petitioner  notes  the  fee  shifting  may 
only  be  necessary  for  a  very  short  time 
depending  on  projected  increases  in  the 
demand  for  and  price  of  uranium  in  the 
near  term.  The  petitioner  asserts  that 
fuel  cycle  licensees  would  bear  a 
reasonable  burden  both  in  terms  of  the 
*amoimt  and  the  duration  of  the 
increased  fees  in  order  that  UR  licensees 
may  retain  their  licenses  and  protect 
valuable  fuel  cycle  resources. 

According  to  the  petitioner,  the 
public's  interest  in  UR  begins  with  the 
benefit  NRC  confers  with  the  issuance  of 
a  license.  The  petitioner  asserts  that  by 
providing  a  licensee  with  a  license  to 
utilize  certain  materials,  NRC  confers  a 
presumptive  benefit  which  is  the 
authority  for  the  licensee  to  decide 
when  and  how  best  to  use  the  material 
authorized  by  the  license.  Further,  the 
petitioner  states  that  implicit  in  this 
benefit  is  the  assumption  that  the 
licensee  will  be  able  to  use  the  licensed 
materials  in  a  useful  and  cost-effective 
manner.  The  petitioner  states  that  NRC's 
current  focus  on  risk-informed, 
performance-based  regulatory  oversight 
is  designed  to  enhance  cost-effective 
regulation  by  focusing  licensee  and  NRC 
resources  on  more  serious  potential 
hazards.  The  petitioner  believes  that 
imposing  unreasonable  regulatory 
burdens  on  such  licensees  runs  counter 
to  prevailing  Commission  policy  and 
threatens  the  short-term  economic 
viability  at  a  time  of  national  energy 
crisis  which  suggests  the  potential  for 
significantly  increasing  demand  for  a 
variety  of  UR  services  in  the  finite 
future.  The  petitioner  asserts  that  dual 
regulation  and  imresolved  inefficiencies 
in  the  NRC's  UR  regulatory  program  are 
providing  a  significant  "drag"  on  UR 
licensees"  economic  well-being;  thereby 
resulting  in  increased  internal  operating 
costs  as  well  as  increased  fees.  The 
petitioner  notes  that  NMA  requested 
that  the  NRC  forego  a  potentially  more 
efficient  regulatory  program  through  the 
development  of  a  new  Part  41  because 
the  cost  of  developing  such  a  program 
would  be  prohibitive  at  present  in  part 
because  of  the  increased  fee  impact  on 
already  economically  burdened  UR 
licensees. 


The  petitioner  emphasizes  the  impact 
of  increased  costs  on  present  and 
possibly  future  loss  of  human  resources 
which  could  adversely  impact  the  UR 
sector's  ability  to  rebound  economically 
as  the  price  of  uranium  rises  to  levels 
that  can  support  profitable  domestic 
production. 

The  petitioner  believes  the  ISL 
production  can  become  profitable  with 
relatively  limited  increases  in  the  price 
of  yellowcake  (i.e.,  $13-16/lb  range). 
The  petitioner  discusses  the  increased 
cost  in  operating  conventional  mills  and 
charges  that  the  modest  price  increases 
will  not  be  sufficient  to  support  the 
continued  production  of  yellowcake  by 
conventional  milling.  However,  the    • 
petitioner  asserts  that  conventional 
mills  hold  the  promise  of  providing 
significant  new  benefits  to  the  ISL 
licensees,  other  fuel  cycle  licensees, 
including  reactors  and  other  NRC 
licensees  through  the  processing  of  the 
alternate  feed.  The  petitioner  believes 
that  alternate  feed  processing  provides  a 
valuable  resource  to  other  parties, 
including  NRC  licensees,  DOE,  and 
others  that  can  divest  themselves  of 
materials  that  are  wastes  to  them.  The 
petitioner  states  that  conventional  mills 
can  recycle  the  wastes  and  recover 
valuable  energy  resources  that  would  be 
lost  by  direct  disposal,  yet  ensure  that 
the  post-UR  wastes  vrill  be  contained 
and  controlled  in  accordance  with  the 
Environmental  Protection  Agency/ 
Nuclear  Regulatory  Commission 
Uranium  Mill  Tailings  Radiation 
Control  Act  (EPA/NRC  UMTRCA) 
regulations  in  perpetuity. 

The  petitioner  believes  that  only  by 
processing  alternate  feeds  and  receiving 
recycling  fees  can  conventional  mills 
produce  yellowcake  profitably  without  a 
huge  increase  in  the  price  of 
yellowcake.  The  petitioner  claims  that 
more  efficient  regulatory  oversight 
through  performance  based  license 
conditions  authorized  under  the 
contemplated  part  41  rule  could  support 
the  viability  of  such  operations  and  die 
benefits  provided  to  waste  generators 
and  national  energy  interest. 

Also,  the  petitioner  offers  that 
conventional  mill  tailings 
impoundments  with  approximately  20 
million  tons  of  disposal  capacity  offer 
the  potential  to  assist  in  solving  major 
radioactive  waste  disposal  problems  for 
"similar"  high  volume,  low  activity 
wastes.  The  petitioner  states  that 
stringent  regulatory  controls  for  both 
radiological  and  non-radiological  wastes 
including  a  long-term  governmental 
custodian  with  long-term  stewardship 
costs  funded  by  the  licensee  make  such 
sites  extremely  valuable  potential 
resources  to  address  waste  disposal 
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options  of  NRC  licensees  including  fuel 
cycle  licensees.  The  petitioner  indicates 
the  full  scope  of  these  facilities'  value  to 
the  "general  public  interest,"  in 
permanent  disposal  as  r  ^posed  to 
temporar>'  storage,  has  only  just  begvin 
to  be  examined  in  detail,  and  that  the 
loss  of  the  significant  low-level 
radioactive  waste  disposal  options  that 
such  facilities  may  offer  before  those 
options  have  been  fully  explored  by 
hniC,  licensees,  States,  and  the  general 
public  would  be  a  blow  to  the  national 
public  interest. 

The  petitioner  believes  the  UMTRCA 
UR  rogatory  program  has  provided, 
and  will  continue  to  provide,  an 
invaluable  "living  laboratory"  that 
addressed  both  operating  and 
decommissioning  impacts  of  nuclear 
fuel  cycle  facilities.  "The  petitioner 
claims  the  information  and  experience 
gained  through  constructing  and 
maintaining  engineered  barriers; 
groundwater  corrective  action, 
including  ISL  aquifer  restoration;  and 
site  cleanup  verification  will  help 
reduce  the  impact  of  future  operations 
and  future  site  closures.  This,  the 
petitioner  asserts,  is  "in  the  public 
interest." 

The  petitioner  states  that  to  allow  the 
domestic  UR  industry  to  wither  to  the 
point  of  virtual  extinction  or  to 
disappear  completely  cannot  be  in  the 
"national  public  interest"  because  of  its 
current  and  potential  benefits.  The 
petitioner  states  that  domestic  UR 
operations  provide  value  to  the  U.S.  by 
producing  energy-generating  yellowcake 
and  provide  additional  waste  disposal 
options  to  radioactive  waste  generators. 

The  petitioner  references  several  bills 
pending  before  Congress  that 
acknowledge  the  importance  of  UR  as  a 
part  of  the  domestic  energy  market.  The 
petitioner  believes  consideration  of 
these  legislative  initiatives  demonstrates 
Congressional  interest  in  maintaining  a 
viable  domestic  UR  industry  as  an 
important  national  resource  that  should 
be  preserved. 

Further,  the  petitioner  states  that  NRC 
has  recenUy  explicitiy  noted  ongoing 
Congressional  concerns  about  a  viable 
domestic  UR  industry.  The  petitioner 
cites  a  Federal  concern  for  the  impact 
on  the  domestic  uranium  mining 
industry  as  one  of  several  factors 
regarding  timeliness  in  the  defueling 
and  decommissioning  (D&D)  Standard 
Review  Plan  (SRP).  The  petitioner 
provided  other  examples  of  how  the 
public  will  be  served  by  an  extension 
and  included  the  following  excerpt  bom 
the  SRP: 

The  standby  period  will  allow  economic 
conditions  in  the  uranium  market  to 
improve.  Existing  statutes  oblige  the 


Secretary  of  Energy  to  gather  information  on 
the  uranium  mining  industry  and  to  have  a 
continuing  responsibility  for  the  domestic 
industry,  to  encourage  the  use  of  domestic 
uranium.  See  42  U.S.C.  2201(b)  &  22g6(b)(3). 
Although  this  responsibility  is  not  NRC's,  we 
recognize  that  the  viability  of  the  industry  is 
a  Federal  concern,  or  an  alternate  schedule 
involving  some  of  the  Federal  licensee's 
other  facilities  would  better  take  into  account 
the  Federal  licensee's  overall 
decommissioning  needs,  thereby  reducing 
public  funds  needed  for  the  ultimate 
decommissioning  of  the  facility,  etc. 

The  petitioner  cites  a  July  17,  2001.  NRC 
staff  letter  to  Kennecott  Uranium  Company 
regarding  the  postponement  of  the 
Timeliness  in  D&D  requirements' 
implementation  at  its  Sweetwater  Uranium 
Facility  that  stated,  "the  continued  existence 
of  the  mill  is  in  the  public  interest..."  and 
"maintaining  the  domestic  capacity  to 
provide  the  raw  material  for  nuclear  power 
is  in  the  public  interest."  The  petitioner 
concludes  that  it  can  be  fairly  said  that  NRC 
staff  recognizes  that  maintaining  a  viable 
domestic  UR  industry  is  "in  the  public 
interest"  of  the  United  States.  NMA 
emphasizes  that  it  is  also  specifically  in  the 
interest  of  the  NRC  licensees,  potentially 
including  reactor  licensees,  within  and 
without  the  nuclear  fuel  cycle. 

NMA  states  that  shifting  reasonable 
economic  burdens  to  other  licensees  can 
serve  the  public  interest"  if  the  alternative  is 
to  lose  all  or  even  s^me  of  UR's  valuable 
resources  including  ISL  and  conventional 
uranium  mill  facilities.  The  petitioner  states 
that  DftD  activities  have  become  increasingly 
important  at  fuel  cycle  facilities  in  part 
because  of  NRC's  timeliness  in  D&D  and  final 
site  D&D  sUndards  set  forth  in  10  CFR 
20.1401  et  seq.  As  a  result,  many  sites,  or 
portions  thereof,  are  addressing  reclamations 
activities  to  meet  regulatory  standards.  The 
petitioner  states  that  NRC  has  estimated  that 
site  D&D  activities  will  generate  large 
volumes  of  new  low-level  radioactive  waste 
(LLRW)  that  will  need  a  home  for  disposal. 
Also,  licensed  sites  and  government  facilities 
will  require  the  disposal  of  large  volumes  of 
LLRW  in  the  form  of  soils,  sludge,  and 
debris.  According  to  the  petitioner,      « 
economically  viable  disposal  options  will  be 
vital  to  final  site  closure  and  license 
termination  at  many  complex  sites.  NMA 
believes  conventional  UR  facilities  can 
provide  new  alternatives  to  current  disposal 
options  for  fuel  cycle  facilities  with  large 
volumes  of  LLRW.  NMA  continues  that  waste 
dis{>osal  for  non-fuel  cycle  facilities 
generating  technologically  enhanced 
naturally  occurring  radioactive  materials 
("TENORM")  may  also  benefit  from  more 
numerous  and  competing  options  for 
disposal.  The  petitioner  asserts  that  it  would 
be  "in  the  public  interest"  to  help  to  ensure 
that  the  resources  will  not  be  lost  while  these 
important  waste  disposal  opportunities  are 
being  debated,  perhaps  in  a  (contemplated 
Part  41)  rulemaking  process. 

The  petitioner  suggests  that  UR  industry 
licensees  can  continue  to  develop 
information,  techniques,  and 'systems  that 
will  add  to  ongoing  protection  of  workers 
and  the  environment  at  "active"  sites  and 


ensure  long-term  post-closure  protection  at 
UR  mill  tailing  impoundments,  particularly  if 
additional  alternate  feeds  are  processed  and 
"other  than  lie. (2)  materials"  are  disposed 
there.  Research  in  groundwater  restorations 
at  ISL  sites,  which  is  explicitly  recognized  in 
H.R.4.  Section  309,  could  lead  to  new  or 
reBned  methods  for  efficient,  low-impact  UR. 
Therefore,  the  petitioner  believes  that 
shifting  a  reasonable  burden  of  fees  to  other 
licensees  will  allow  UR  licensees  to  continue 
developing  such  information  in  anticipation 
of  a  better  uranium  market  and  the 
reinstatement  of  production  activities,  is  in 
the  public  interest. 

Conclusion 

In  conclusion,  the  petitioner  states  that  for 
several  years,  the  UR  industry  has  suffered 
through  the  effects  of  a  severely  depressed 
uranium  market.  Despite  the  fact  that  prices 
have  remained  low  enough  to  threaten  the 
loss  of  domestic  UR  capability,  it  is  likely 
that  the  market  for  uranium  will  recover 
somewhat  in  the  near  term.  However,  until 
that  happens,  according  to  the  petitioner.  UR 
licensees  must  survive  without  adequate 
revenues.  If,  even  without  such  revenues,  UR 
licensees  must  still  find  a  way  to  pay  NRC 
fees  imposed,  or  face  loss  of  their  licenses, 
this  would  truly  put  the  nail  in  the  coffin. 
The  petitioner  states  that,  as  NMA  has 
demonstrated  and  NRC  recognizes,  it  would 
be  "in  the  public  interest"  to  relieve  the  fee 
pressure  on  UR  licensees,  at  least  in  the  near 
term,  by  exempting  these  licensees  from  all 
fees  until  the  price  of  uranium  reaches  $13- 
16/lb.  In  the  alternative,  NRC  could  exempt 
UR  licensees  from  some  fees,  including  fees 
for  development  of  the  (contemplated  Part 
41)  rule  which  ultimately  would  lead  to  more 
cost-effective  regulatory  oversight.  The 
petitioner  t>elieves  that  the  fee  burden  to  be 
shifted  (i.e.  S40,000  per  fuel  cycle  licensee) 
and  the  likely  time  frame  (for  at  least  one 
year)  during  which  burden  shifting  would  be 
necessary,  are  not  excessive  and  that  the 
"public  interest"  benefits,  existing  and 
potential,  are  significant.  The  petitioner, 
therefore,  believes  the  burden  shift  is 
reasonable  and  prudent. 

Commission  Vote  to  Discontinue  Part  41 

On  May  29,  2001,  the  Commission  issued 
a  staff  requirements  memoranda  (SRM)  thai 
approved  the  discontinuance  of  the  current 
10  CFR  part  41  rulemaking  efforts.  The  SRM 
recommended  that  staff  focus  its  resources  on 
updating  guidance  documents  to  implement 
Commission  direction  set  forth  in  SRM's  for 
SECY'S  99-012,  99-013.  and  99-277. 

Dated  at  Rockville.  Maryland,  this  25th 
date  of  October.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
|FR  Doc.  01-27536  Filed  11-1-01:  8:45  am] 
MUINO  COOC  7M»-ei-r 
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coMMOomr  futures  trading 

COMMISSION 


17  CFR  Parts  1,41  and  190 
RIN  3038-AB71  and  3038-AB76 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pwts  240  and  242 

[fMMM  No.  34-44996;  File  Nos.  S7-16- 
01  and  S7-17-01] 

RIN  3235-AI22  and  3235-AI32 

Customer  Margin  Rules  Relating  to 
Security  Futures;  Applicability  of  CFTC 
and  SEC  Customer  Protection, 
Recordkeeping,  Reporting,  and 
Bankruptcy  Rules  and  the  Securities 
Investor  Protection  Act  of  1970  to 
Accounts  HoMing  Security  Futures 
Products 

AGENaES:  Commodity  Futuies  Trading 
Commission  and  Securities  and 
Exchange  Commission. 
ACTION:  Joint  proposed  rules;  extension 
of  comment  periods. 

summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC")  and 
Securities  and  Exchange  Commission 
("SEC")  (collectively,  the 
"Commissions")  are  extending  the 
comment  periods  for  the  customer 
margin  rules  relating  to  security  futures 
contained  in  proposed  Release  No.  34- 

44853  (September  26,  2001),  66  FR 
50719  (October  4,  2001)  and  the  rule 
relating  to  the  applicability  of  CFTC  and 
SEC  customer  protection, 
recordkeeping,  reporting,  and 
bankruptcy  rules  and  the  Securities 
Investor  Protection  Act  of  1970  to 
accounts  holding  security  futures 
products  proposed  in  Release  No.  34- 

44854  (September  26,  2001).  66  FR 
50785  (October  4,  2001).  The  original 
comment  periods  for  these  proposals  are 
scheduled  to  end  on  November  5,  2001. 
The  new  deadline  for  submitting  public 
comments  on  both  of  the  above  releases 
is  December  5,  2001. 

DATES:  Public  comments  are  due  on  or 
before  December  5,  2001. 
ADDRESSES:  Comments  should  be  sent  to 
both  agencies  at  the  addresses  listed 
below. 

CFTC:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581 ,  Attention:  Office  of  the 
Secretariat.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5521,  or  by  e-mail  to  secretary®cftc.gov. 
Reference  should  be  made  to  "Customer 
Margin  for  Security  Futures"  or 


"Proposed  Rule  41.42 — ^Treatment  of 
Customer  Funds."  All  comment  letters 
will  be  posted,  as  submitted,  on  the 
CFTC's  Internet  web  site  [http:// 
www.cftc.gov). 

SEC:  Persons  wishing  to  submit 
written  comments  should  send  three 
copies  to  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
e-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-16-01  (relating  to  customer 
margin  for  security  futures)  or  S7-17-01 
(relating  to  treatment  of  customer 
funds);  this  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  Comment  letters  received  will  be 
available  for  public  inspection  and 
copying  in  the  SEC's  Public  Reference 
Room,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0102. 
Electronically  submitted  comment 
letters  will  be  posted  on  the  SEC's 
Internet  web  site  [httpiZ/www.sec.gov). 
The  SEC  does  not  edit  personal 
identifying  information,  such  as  names 
or  e-mail  addresses,  from  electronic 
submissions.  Submit  only  the 
information  you  wish  to  make  publicly 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
CFTC:  Regarding  Customer  Margin 
Rules  Relating  to  Security  Futures, 
Phyllis  P.  Dietz,  Special  Counsel. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street,  NW,  Washington,  DC 
20581.  Telephone:  (202)  418-5000.  E- 
mail:  [PDietz@cftc.gov). 

Regarding  Applicability  of  CFTC  and 
SEC  Customer  Protection, 
Recordkeeping,  Reporting,  and 
BanliyEMptcy  Rules  and  the  Securities 
Investor  Protection  Act  of  1970  to 
Accounts  Holding  Security  Futures 
Products.  Helene  D.  Schroeder.  Special 
Counsel.  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NW,  Washington.  DC 
20581.  Telephone:  (202)  418-5430.  E- 
mail:  {hschroedei@cftc.gov). 

SEC:  Regarding  Customer  Margin 
Rules  Relating  to  Seciirity  Futures, 
Jeimifer  Colihan.  Special  Counsel,  at 
(202)  942-0735.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-1001. 

Regarding  Applicability  of  CFTC  and 
SEC  Customer  Protection. 
Recordkeeping,  Reporting,  and 
Bankruptcy  Rules  and  the  Securities 
Investor  Protection  Act  of  1970  to 


Accounts  Holding  Security  Futures 
Products  Bonnie  L.  Gauch.  Attorney,  at 
(202)  942-0765,  Office  of  Risk 
Management  and  Control;  and  with 
respect  to  Exchange  Act  Rule  lOb-10. 
Catherine  McGuire,  Chief  Coimsel,  or 
Theodore  R.  Lazo,  Special  Counsel,  at 
(202)  942-0073.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  On 
October  4.  2001,  the  Commissions 
published  for  comment  proposed  rules 
governing  customer  margin  for  security 
futures.  The  proposed  rules  would 
apply  to  margin  arrangements  between 
brokers,  dealers,  and  members  of 
national  securities  exchanges  and  their 
customers  with  respect  to  security 
futuies.  subject  to  certain  exclusions. 
Also  on  October  4,  2001,  the 
Commissions  published  for  comment 
proposed  rules  relating  to  the 
applicability  of  the  Commissions' 
customer  protection,  recordkeeping, 
reporting,  and  bankruptcy  rules  and  the 
Seciu-ities  Investor  Protection  Act  of 
1970  to  accounts  holding  security 
futures  products.  These  proposing 
releases  established  a  deadline  of 
November  5,  2001  for  submitting  public 
comment. 

The  Commissions  have  received  a 
request  from  the  Securities  Industry 
Association  ("SIA")  and  Futures 
Industry  Association  ("FIA")  to  extend 
the  deadline  on  each  release  by  an 
additional  30  days  so  that  their 
members  have  an  adequate  opportunity 
to  review  these  proposals  and  provide 
thoughtful  comment. '  The  SIA  and  FIA 
explained  that,  in  light  of  the  tragic 
events  of  September  11.  the  securities 
and  futures  industries  need  more  time 
to  provide  meaningful  comments.  They 
stated  their  belief  that  such  extensions 
would  not  have  any  adverse 
consequences,  recognizing  that  such 
extensions  could  delay  commencement 
of  trading  of  security  futxires  on  other 
than  a  principal-to-principal  basis 
between  eligible  contract  participants 
beyond  December  21.  2001. ^  In  letters  to 
the  leadership  of  the  Senate  Committee 
on  Banking,  Housing  and  Urban  Affairs 
and  the  House  Committees  on  Financial 
Services  and  Agriculture,  the  SIA  and 


>  See  letter  to  )ean  A.  Webb.  Secretary,  CFTC,  and 
Jonathan  G.  Katz.  Secretary.  SEC,  from  the  SIA  and 
RA.  dated  October  16.  2001  ("SIA/nA  Extension 
Request"). 

2  Section  6(g)(5)  of  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  permits  security  futures 
products  to  commence  trading  on  the  later  of 
December  21,  2001  or  such  date  that  a  futures 
association  registered  under  Section  17  of  the 
Commodity  Exchange  Act  has  met  the  requirements 
set  forth  in  Section  15A(k)(2)  of  the  Exchange  Act 
15  U.S.C.  78Jlg)(5). 
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FIA  further  pointed  out  that  "the  tragic 
events  of  September  11,  2001  have 
severely  strained  the  systems,  personnel 
and  related  operational  resources  of  the 
firms,  exchanges  and  clearing 
organizations  that  provide  the 
infrastructure  for  the  U.S.  capital 
markets."  3 

The  Commissions  are  extending  the 
comment  periods  for  the  proposed  rules 
imtil  December  5,  2001,  even  if,  as 
noted  by  Chairmen  Oxley  and  Combest, 
granting  such  extension  would  mean 
that  security  futures  would  not 
commence  trading  on  other  than  a 
principal-to-principal  basis  between 
eligible  contract  participants  until  after 
December  21.  2001,  because  they 
believe  that  an  additional  30-day 
comment  period  is  appropriate  for  the 
reasons  described  above  and  will 
facilitate  more  meaningful  comments 
frtim  the  public. 

By  the  Commodity  Futures  Trading 
Ck)mmission. 

Dated:  October  25,  2001. 
lean  A.  Webb, 
Secretary. 

By  the  Securities  and  Exchange 
Commission. 

Dated:  October  29.  2000. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-27523  Filed  11-1-01;  8:45  am] 
BILLING  CODE  M10-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclanurtlon 
and  Enforcement 

30  CFR  Part  918 
[SPATS  No.  LA-«22-FOR] 

Loulalana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enfprcement,  Interior. 


'  See  letters  to  The  Honorable  Paul  S.  Saibanes, 
Chairman,  Senate  Committee  on  Banking,  Housing 
and  Urban  Affairs,  The  Honorable  Michael  G. 
Oxley.  Chairman.  House  Committee  on  Financial 
Services,  and  The  Honorable  Larry  Combest, 
Chairman,  House  Committee  on  Agriculture,  from 
the  SIA  and  FIA,  dated  October  10,  2001  (attached 
to  the  SLA/FIA  Extension  Request).  The 
Commissions  also  note  that  the  House  Committees 
on  Financial  Services  and  Agriculture  support  an 
extension  of  the  public  conunent  period  by  joint 
letter  to  Chairmen  Newsome  and  Pitt.  See  letter  to 
The  Honorable  James  E.  Newsome,  Chairman, 
CFTC,  and  The  Honorable  Harvey  Pitt.  Chairman, 
SEC,  from  The  Honorable  Michael  G.  Oxley. 
Chairman,  House  Committee  on  Financial  Services, 
and  The  Honorable  Larry  Combest,  Chairman, 
House  Committee  on  A^culture.  dated  October  IS, 
2001. 


ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Louisiana  regulatory 
program  (Louisiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Louisiana  proposes  additions  of 
regulations  concerning  revegetation 
success  standards  for  post-mining  land 
uses  of  pastureland  and  wildlife  habitat. 
Louisiana  also  proposes  to  add  to  its 
program  a  policy  document  that 
describes  the  criteria  and  procedures  for 
determining  reclamation  phase  III 
ground  cover  and  stocking  success  for 
areas  developed  for  wildlife  habitat. 
Louisiana  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 

This  docimient  gives  the  times  and 
locations  that  the  Louisiana  program 
and  the  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  until  4  p.m..  c.s.t.,  December 
3.  2001.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 
November  27,  2001.  We  will  accept 
requests  to  speak  at  the  hearing  until  4 
p.m.,  c.s.t.,  on  November  19,  2001. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  conunents  and  requests 
to  speak  at  the  hearing  to  Michael  C. 
Wolfrtjm.  Director.  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Louisiana  program,  the  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 

Michael  C.  Wolfrom,  Director.  Tulsa 
Field  Office.  Office  of  Sur&ce  Mining. 
5100  East  Skelly  Drive.  Suite  470.  Tulsa. 
Oklahoma  74135-6547,  Telephone: 
(918) 581-6430. 

Louisiana  Department  of  Natiu^ 
Resources.  Office  of  Conservation. 
Injection  and  Mining  Division.  625  N  . 
4th  Street.  P.O.  Box  94275,  Baton  Rouge. 
LA  70804.  Telephone:  (225)  342-5540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrtjm,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet:  mwolfrom@osmre.gov. 


SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Louisiana 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  siu^ace  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*   *   *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   •  • ; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  this 
criteria,  the  Secretary  of  the  Interior 
approved  the  Louisiana  program  on 
October  10,  1980.  You  can  find 
background  information  on  the 
Louisiana  program,  including  the 
Secretary's  findings  and  the  disposition 
of  comments  in  the  October  10,  1980, 
Federal  Register  (45  FR  67340).  You  can 
find  later  actions  concerning  the 
Louisiana  program  at  30  CFR  918.15  and 
918.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  October  2,  2001 
(Administrative  Record  No.  LA-367), 
Louisiana  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b). 
Louisiana  sent  the  amendment  in 
response  to  our  letters  dated  March  24, 
1999.  and  August  16.  2000 
(Administrative  Record  Nos.  LA-365 
and  LA-365.01,  respectively),  that  we 
sent  to  Louisiana  under  30  CFR 
732.17(c).  Louisiana  proposes  to  amend 
the  Louisiana  Surface  Mining 
Regulations.  Below  is  a  summary  of  the 
changes  proposed  by  Louisiana.  The  full 
text  of  the  program  amendment  is 
available  for  your  inspection  at  the    ■ 
locations  listed  above  under  ADDRESSES. 

A.  Section  5423.  Revegetation: 
Standards  for  Success 

1 .  Louisiana  proposes  to  add  new 
paragraph  e.  to  subsection  B.l.  of  its 
regulations  to  read  as  follows: 

e.  The  criteria  and  procedures  for 
determining  groimd  cover  and 
production  success  are  found  at  §  5424. 

2.  Louisiana  proposes  to  add  new 
paragraph  a.  to  subsection  B.8.  of  its 
regulations  to  read  as  follows: 

a.  The  criteria  and  procedures  for 
determining  ground  cover  and  stocking 
success  are  found  at  §  5425. 
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B.  Section  5424.  Revegstation: 
Standards  for  Success — Post-Mining 
Land  Use  of  Pastureland 

Louisiana  proposes  to  add  a  new 
section  to  its  regulations  that  describes 
the  criteria  and  procediu^s  for 
determining  ground  cover  and 
production  success  for  areas  being 
restored  to  pastureland. 

C.  Section  5425.  Revegetation: 
Standards  for  Success — Post-Mining 
Land  Use  of  Wildlife  Habitat 

Louisiana  proposes  to  add  a  new 
section  to  its  regulations  that  describes 
the  criteria  and  procedures  for 
determining  groimd  cover  and  stocking 
success  for  areas  developed  for  wildlife 
habitat. 

D.  Reclamation  Phase  III  Revegetation 
Success  Standards  for  Post-Mining  Land 
Use  of  Wildlife  Habitat 

Louisiana  proposes  to  add  a  policy 
dociunent  to  its  program  that  describes 
the  criteria  and  procedures  for 
determining  reclamation  phase  IH 
ground  cover  and  stocking  success  for 
areas  developed  for  wildlife  habitat. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Louisiana  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SfATS  NO.  LA-022-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
yo\ir  Internet  message,  contact  the  Tulsa 
Field  Office  at  (918)  581-6430. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  OSM's 
Tulsa  Field  Office  (see  ADDRESSES). 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 


the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  woiild  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  wish  to  speak 
at  the  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  c.s.t.  on  November 
19,  2001.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  schediiled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  us  to  discuss  the  proposed 
amendment,  you  may  request  a  meeting 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  are  open  to  the  public 
and,  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  listed  under 
ADDRESSES.  We  will  also  make  a  written 
summary  of  each  meeting  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12866— Regulatory 
Plaiming  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 


Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  Federal  regulations. 

Executive  Order  13132— ^Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regidatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
^ergy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
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effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  ef  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal, *state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 


subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
Si  00  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  October  16,  2001. 
Ervin  I.  Barchenger, 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
|FR  Doc.  01-27544  Filed  11-1-01;  8:45  am) 
nLUNG  CODE  431(M>5-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  924 
[SPATS  No.  MS-017-FOR] 

Missisaippi  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Mississippi 
regulatory  program  (Mississippi 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Mississippi 
proposes  revisions  to  and  additions  of 
regulations  concerning  valid  existing 
rights;  roads;  formal  review  of  citations; 
and  revegetation  success  standards. 
Mississippi  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations  and  to  improve 
operational  efficiency. 

This  document  gives  the  times  and 
locations  that  the  Mississippi  program 
and  the  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  until  4  p.m..  c.s.t.,  December 
3,  2001.  If  requested,  we  will  hold  a 
public  hearing  on  the  amendment  on 


November  27,  2001.  We  will  accept 
requests  to  speak  at  the  hearing  until  4 
p.m.,  c.s.t.  on  November  19,  2001. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Arthur  W. 
Abbs,  Director,  Birmingham  Field 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the 
Mississippi  program,  the  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Birmingham  Field 
Office. 

Arthur  W.  Abbs,  Director. 
Birmingham  Field  Office,  Office  of 
Surface  Mining,  1 35  Gemini  Circle, 
Suite  215,  Homewood,  Alabama  35209. 
Telephone:  (205)  290-7282. 

Department  of  Environmental  Quality, 
Office  of  Geology,  2380  Highway  80 
West,  P.O.  Box  20307,  Jackson. 
Mississippi  39289-1307.  Telephone: 
(601) 961-5500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs.  Director,  Birmingham 
Field  Office.  Telephone:  (205)  290- 
7282.  Internet:  aabbs@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Mississippi 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  suri^ace  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things.  ".  .  .a 
State  law  which  provides  for  the 
regulation  of  siuiace  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  this  Act .  .  .; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Mississippi 
program  on  September  4.  1980.  You  can 
find  background  information  on  the 
Mississippi  program,  including  the 
Secretary's  findings  and  the  disposition 
of  comments,  in  the  September  4,  1980, 
Federal  Register  (45  FR  58520).  You  can 
find  later  actions  on  the  program  at  30 
CFR  924.10,  924.15.  924.16.  and  924.17. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  28.  2001 
(Administrative  Record  No.  MS-0388), 
Mississippi  sent  us  an  amendment  to  its 
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program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b). 
Mississippi  sent  the  amendment  in 
response  to  our  letters  dated  August  17. 
2000,  and  August  23.  2000 
(Administrative  Record  Nos.  MS-0382 
and  MS-0381.  respectively),  that  we 
sent  to  Mississippi  in  accordance  with 
30  CFR  732.17(c).  and  in  response  to 
required  program  amendments  at  30 
CFR  924.16(i)  and  (1).  The  amendment 
also  includes  changes  made  at 
Mississippi's  own  initiative.  Mississippi 
proposes  to  amend  the  Mississippi 
Surface  Coal  Mining  Regulations.  Below 
is  a  summary  of  the  changes  proposed 
by  Mississippi.  The  full  text  of  the 
program  amendment  is  available  for 
your  inspection  at  the  locations  listed 
^ove  under  ADDRESSES. 

A.  Section  105,  Definitions 

Mississippi  proposes  to  add  a 
definition  for  "immediate  mining  area." 
Mississippi  also  proposes  to  revise  its 
definition  of  "valid  existing  rights." 

B.  Section  1103,  Responsibility 

Mississippi  proposes  to  add  the 
phrase,  "a  valid  existing  rights 
determination  made  by  OSM"  after  the 
reference  to  "30  U.S.C.  1272(e)." 
Mississippi  also  proposes  to  replace  the 
phrase,  "this  Chapter"  with  the  phrase, 
"these  regulations." 

C.  Section  1105,  Areas  Where  Mining  Is 
Prohibited  or  Limited 

Mississippi  proposes  to  add  the 
phrase,  "or  qualify  for  the  exception  for 
existing  operations  imder  paragraph  (h) 
of  this  section"  at  the  end  of  the 
introductory  language  to  this  section. 
Mississippi  also  proposes  to  add  new 
paragraph  (h)  to  provide  that  the 
prohibitions  and  limitations  of  section 
1105  do  not  apply  to  surface  coal 
mining  operations  for  which  a  valid 
permit  exists  when  the  land  comes 
under  the  protection  of  section  1 105  of 
the  Mississippi  regulations,  section 
522(e)  of  SMCRA,  or  30  CFR  761.11. 

D.  Section  1106,  Submission  and 
Processing  of  Requests  for  Valid  Existing 
Rights  Determinations 

Mississippi  proposes  to  add  this  new 
section  to  describe  the  authority  of  the 
Permit  Board  to  make  valid  existing 
rights  determinations;  what  an  applicant 
must  submit  as  part  of  a  request  for  a 
valid  existing  rights  determination; 
what  the  Department  must  do  when  it 
receives  a  request  for  a  valid  existing 
rights  determination;  and  how  the 
Permit  Board  will  make  decisions 
concerning  valid  existing  rights  claims. 
This  new  section  also  provides  that 
determinations  concerning  valid 


existing  rights  are  subject  to 
administrative  and  judicisd  review 
under  Mississippi  Code  Annotated 
(Miss.  Code  Ann.)  53-9-77.  Finally,  this 
new  section  requires  the  Department 
and  Permit  Board  to  make  requests  for 
valid  existing  rights  determinations  and 
associated  records  available  to  the 
public. 

E.  Section  1107,  Procedures 

At  paragraph  (a).  Mississippi  proposes 
to  add  the  phrase,  "or  earlier,  if  properly 
requested  under  §  1106"  after  the 
opening  phrase,  "upon  receipt  of  a 
complete  application  for  a  surface  coal 
mining  and  reclamation  operation 
permit." 

In  the  first  sentence  of  paragraph  (b), 
Mississippi  proposes  to  delete  the 
specific  references  to  section  1105(a).  (f) 
and  (g),  and  the  phrase,  "or  if  the 
operation  did  not  exist  on  August  3. 
1977."  The  revised  sentence  reads  as 
follows: 

(b)  Where  the  proposed  operation  would  be 
located  on  any  lands  listed  in  §  1105,  the 
Permit  Board  shall  deny  the  permit  if  the 
applicant  has  no  valid  existing  rights  for  the 
area. 

Mississippi  proposes  to  revise 
paragraph  (f)  to  provide  that  the  Permit 
Board  will  follow  the  procedures 
required  by  section  3114(d)  when  it 
determines  that  a  proposed  surface  coal 
mining  operation  will  adversely  affect 
any  publicly  owned  park  or  any  place 
included  in  the  National  Register  of 
Historic  Places. 

Finally.  Mississippi  proposes  to 
remove  paragraph  (h),  which  provides 
that  a  valid  existing  rights 
determination  by  the  Permit  Board  is 
subject  to  administrative  and  judicial 
review  under  Miss.  Code  Ann.  53-9-77. 

F.  Section  2103,  Permit  Requirements 
for  Exploration  Removing  More  Than 
250  Tons  of  Coal,  or  Occurring  on  Lands 
Designated  as  Unsuitable  for  Surface 
Coal  Mining  Operations 

Mississippi  proposes  to  redesignate 
several  paragraphs  in  this  section. 
Mississippi  proposes  to  redesignate 
paragraph  (b)(13)(A)  in  its  entirety  as 
paragraph  (c).  Mississippi  also  proposes 
to  redesignate  paragraph  (b)(13)(B), 
except  paragraph  (b)(13)(B)(iii),  as  new 
paragraph  (d).  Mississippi  proposes  to 
redesignate  paragraph  (b)(13)(B)(iii)  as 
new  paragraph  (e).  Finally.  Mississippi 
proposes  to  redesignate  paragraph 
(b)(13)(C)  in  its  entirety  as  new 
paragraph  (f)- 

Mississippi  also  proposes  to  add  new 
paragraphs  in  this  section.  Mississippi 
proposes  to  add  new  paragraph  (b)(14) 
to  require  applicants  for  coal 
exploration  permits  to  submit,  as  part  of 


their  permit  application,  a 
demonstration  that,  for  any  lands  listed 
at  section  1105,  the  proposed 
exploration  activities  have  been 
designed  to  minimize  interference  with 
the  values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations.  Furthermore, 
applicants  must  provide  documentation 
that  they  have  consulted  with  the  owner 
of  the  feature  causing  the  land  to  come 
under  the  protection  of  section  1105.  as 
well  as  the  regulatory  authority  with 
primary  jurisdiction  over  the  feature, 
when  applicable. 

Mississippi  also  proposes  to  add  a 
new  provision  at  redesignated 
paragraph  (d)(2)(iv)  to  require  the 
Permit  Board  to  approve  an  application 
for  a  coal  exploration  permit  if  it  finds, 
for  lands  protected  under  section  1105, 
the  applicant  has  demonstrated  that  the 
proposed  exploration  and  reclamation 
activities  will  minimize  interference 
with  the  values  for  which  those  lands 
were  designated  as  unsuitable  for 
surface  coal  mining  operations.  The  new 
provision  also  requires  the  Permit  Board 
to  provide  reasonable  opportunity  to  the 
owner  of  the  feature  causing  the  land  to 
come  under  the  protection  of  section 
1105.  as  well  as  the  agency  with 
primary  jurisdiction  over  the  feature 
when  applicable,  to  comment  on 
whether  the  finding  is  appropriate. 

G.  Section  3114,  Valid  Existing  Rights 
Review  at  Time  of  Permit  Application 
Review 

Mississippi  proposes  to  add  this  new 
section  to  describe  the  procedures  the 
Permit  Board  or  Department  will  follow 
when  reviewing  an  administratively 
complete  application  for  a  surface  coal 
mining  operation,  or  an  administratively 
complete  application  for  revision  or 
modification  of  the  boundaries  of  a 
surface  coal  mining  operations  permit. 

H.  Section  53103,  Revegetation: 
Standards  for  Success 

Mississippi  proposes  to  revise 
paragraph  (a)  to  require  the  success  of 
revegetation  to  be  judged  on  the 
effectiveness  of  the  vegetation  for  the 
approved  post-mining  land  use,  the 
extent  of  pereimial  cover  compared  to 
the  cover  occurring  in  natural  vegetation 
areas,  the  general  requirements  of 
§§  5397-53103,  and  the  specific 
requirements  of  Appendix  A, 
"Revegetation  Success  Standards." 

Mississippi  also  proposes  to 
redesignate  paragraph  (a)(1)  as 
paragraph  (b)(1);  paragraph  (b)(1)  as 
paragraph  (b)(2);  paragraph  (b)(2)  in  its 
entirety  as  paragraph  (b)(3);  and 
paragraph  (b)(3)  as  new  paragraph  (4). 
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/.  Section  53111,  Roads:  General 

Mississippi  proposes  to  add  new 
paragraph  (a)(4)  to  describe  when  a 
limited  use  vehicular  pathway  is  not 
classified  as  a  road.  Mississippi  also 
proposes  to  add  new  paragraph  (a)(5)  to 
read  as  follows: 

(5)  A  limited  use  vehicular  pathway:  (i) 
May  include  water  bars  across  the  pathway 
and  drainage  ways  incidental  to  the  area;  (ii) 
shall  be  reclaimed  with  vegetation  sufficient 
to  prevent  erosion  prior  to  phase  II  bond 
release;  (iii) .along  with  the  area  it  disturbs, 
is  a  mining  related  activity  and  must  be 
covered  by  an  appropriate  reclamation  bond; 
(iv)  will  be  reclassified  as  a  road  if  upgraded 
by  construction  activities  such  as  blading, 
construction,  placement  of  a  compacted 
surface,  cut  and  Till  of  the  natural  grade, 
construction  of  drainage  ditches  or  low  water 
crossings,  or  installation  of  drainage 
structures  not  previously  approved  by  the 
Department  as  appropriate  to  a  limited  use 
vehicular  pathway.  The  submittal  and 
approval  of  plans  and  drawings  required  by 
these  regulations  must  be  completed  prior  to 
the  upgrading  of  a  limited  use  vehicular 
pathway. 

/.  Section  6511,  Formal  Review  of 
Citations 

Mississippi  proposes  to  revise  the  first 
sentence  of  paragraph  (c)  to  allow  any 
party  to  a  proceeding  that  is  the  result 
of  the  issuance  of  a  notice  of  violation 
or  cessation  order  to  apply  to  the 
Commission  for  temporary  relief  from 
the  notice  or  cessation  order. 
Mississippi  also  proposes  to  replace  all 
references  throughout  this  section  to 
"Chief  of  the  Legal  Division"  with 
"General  Counsel." 

K.  Appendix  A,  Revegetation  Success 
Standards 

Mississippi  proposes  to  add 
Appendix  A  to  describe  the  standards 
for  revegetation  success  on  commercial 
forest  lands,  croplands,  industrial  or 
commercial  lands,  pasture  and 
previously  mined  areas,  prime 
farmlands,  recreation  lands,  residential 
lands,  and  wildlife  habitats. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Mississippi  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 


to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  NO.  MS-017-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Birmingham  Field  Office  at  (205)  290- 
7282. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  OSM's 
Birmingham  Field  Office  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  administrative 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  wish  to  speak 
at  the  public  hearing,  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.,  c.s.t.  on  November 
19,  2001.  We  will  arrange  the  location 
and  time  of  the  hearing  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

If  you  are  disabled  and  need  a  special 
accommodation  to  attend  a  public 


hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  us  to  discuss  the  proposed 
amendment,  you  may  request  a  meeting 
by  contacting  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  All 
such  meetings  are  open  to  the  public 
and,  if  possible,  we  will  post  notices  of 
meetings  at  the  locations  listed  under 
ADDRESSES.  We  will  also  make  a  written 
summary  of  each  meeting  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
under  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  this  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15,  and 
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732.1 7(h){10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  imder  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866,  and  because  it 
is  not  ex{>ected  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  a 
Statement  of  Energy  Effects  is  not 
required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act     | 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Therefore,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 


would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  10,  2001. 
Ervin  J.  Barchenger, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  01-27543  Filed  11-1-01;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AI44 

Ankylosis  and  Limitation  of  Motion  of 
Digits  of  tt>e  Hands 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities  by  revising  the  evaluation 
criteria  for  ankylosis  and  limitation  of 
motion  of  the  fingers  and  thumb.  This 
change  is  necessary  to  ensure  that 


veterans  diagnosed  with  these 
conditions  receive  consistent 
evaluations. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  January  2,  2002. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  E)C  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
in  response  to  "RIN  2900-AI44."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regiilations  Management,  Room  1158, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff  (2 11  A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  by 
clarifying  the  method  of  evaluation  for 
ankylosis  and  limitation  of  motion  of 
the  digits  of  the  hands. 

Current  diagnostic  codes  (DC's)  5216 
through  5227  represent  ankylosis  of 
individual  digits  or  combinations  of 
digits,  and  they  are  grouped  in  the 
following  way:  DC's  5216  through  5219 
represent  unfavorable  ankylosis  of 
multiple  digits;  DCs  5220  through  5223 
represent  favorable  ankylosis  of 
multiple  digits;  and  DC's  5224  through 
5227  represent  ankylosis  of  individual 
digits.  Explanatory  notes  preceding  DC 
5216,  following  DC  5219,  preceding  DC 
5220,  following  DC  5223,  and  following 
DC  5227  give  specific  directions  on 
evaluating  limitation  of  motion  or 
ankylosis  of  single  and  multiple  digits, 
determining  whether  ankylosis  is 
favorable  or  unfavorable,  and  evaluating 
combinations  of  digit  amputations  at 
various  levels  or  any  combination  of 
digit  amputation,  ankylosis,  or 
limitation  of  motion  of  the  digits. 

The  United  States  Court  of  Veterans 
Appeals  (now  the  Court  of  Appeals  for 
Veterans  Claims),  in  Hill  v.  Principi,  3 
Vet.  App.  540,  541  (1992),  noted  that 
"(nleither  the  format  of  the  code 
pertaining  to  finger  injuries  nor  its 
interpretive  notes  are  a  model  of 
clarity."  We  therefore  propose  to  clarify 
the  method  of  evaluation  of  ankylosis 
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and  limitation  of  motion  of  single  and 
multiple  digits  by  revising  and 
reorganizing  the  diagnostic  codes  and 
explanatory  notes  that  address  the 
evaluation  of  these  conditions.  The 
intent  of  this  revision  is  to  assure  fair 
and  consistent  evaluations  of  these 
disabilities  by  clarifying  existing 
evaluation  criteria. 

We  propose  to  relocate  the 
interpretive  notes  regarding  evaluations 
of  ankylosis  and  limitation  of  motion  of 
the  digits  of  the  hands  into  a  single  set 
of  instructions  preceding  DC  5216  and 
to  delete  current  notes  (1),  (2),  (3),  and 
(4)  preceding  DC  5216;  notes  (a),  (b), 
and  (c)  following  DC  5219;  notes  (1),  (2), 
(3)  and  (4)  preceding  DC  5220;  notes  (a) 
and  (b)  following  DC  5223;  and  the  note 
following  DC  5227.  We  propose  to 
incorporate  the  content  of  these  notes 
into  the  proposed  instructions 
preceding  DC  5216,  with  modifications 
as  discussed  below. 

We  propose  to  change  the  term  used 
for  the  third  digit  from  "middle  finger" 
to  "long  finger,"  the  currently  preferred 
terminology.  We  also  propose  to  add 
descriptions  of  the  position  of  function 
of  the  hand,  and  of  the  normal  range  of 
motion  of  the  index,  long,  ring,  and 
little  fingers,  in  order  to  assist  the  rating 
agency  in  assessing  impairment  due  to 
limitation  of  motion  or  ankylosis.  We 
also  propose  to  add  Roman  numeral 
designations  for  the  digits:  The  thumb  is 
digit  I;  the  index,  long,  ring,  and  little 
fingers  are  digits  II,  III,  IV,  and  V, 
respectively. 

In  the  ciurent  schedule,  ankylosis, 
i.e.,  immobility  of  a  joint,  and  limitation 
of  motion,  i.e.,  loss  of  any  portion  of  the 
normal  range  of  motion  of  a  joint,  are 
evaluated  using  the  same  criteria.  We 
propose  to  revise  the  criteria  under 
diagnostic  codes  5216  through  5227  so 
that  they  address  ankylosis  only,  and  to 
add  three  new  diagnostic  codes,  5228, 
5229,  and  5230,  to  evaluate  limitation  of 
motion  of  the  thumb,  the  index  or  long 
finger,  and  the  ring  or  little  finger, 
respectively.  The  proposed  criteria  are 
derived  from  the  material  contained  in 
note  (3)  preceding  DC  5216  and  note  (3) 
preceding  DC  5220,  which  state  that 
with  only  one  joint  of  a  digit  ankylosed 
or  limited  in  its  motion,  evaluation  will 
be  based  on  whether  motion  is  possible 
to  within  2  inches  (5.1  cms.)  of  the 
median  transverse  fold  of  the  palm,  and 
in  note  (a)  following  DC  5223,  which 
states  that  limitation  of  motion  of  less 
than  1  inch  (2.5  cms.)  in  either  direction 
is  not  considered  disabling.  We  propose 
to  evaluate  limitation  of  motion  of  the 
index,  long,  ring,  and  little  fingers  on 
either  the  number  of  degrees  by  which 
extension  is  limited,  or  on  a 
measurement  of  the  gap  between  the 


fingertip  and  the  palm  when  the  finger 
is  flexed  to  the  extent  possible.  We 
propose  to  evaluate  the  thumb  based  on 
its  most  important  function,  opposing 
the  fingers,  as  measured  by  the  gap 
between  the  thumb  pad  and  the  fingers 
with  the  thumb  attempting  to  oppose 
the  fingers.  These  criteria  are  consistent 
with  §4.71,  "Measurement  of  ankylosis 
and  joint  motion,"  which  states  that 
motion  of  the  thumb  and  fingers  should 
be  described  by  appropriate  reference  to 
the  joints  whose  movement  is  limited, 
with  a  statement  as  to  how  near,  in 
centimeters,  the  tip  of  the  thumb  can 
approximate  the  fingers,  or  how  near  the 
tips  of  the  fingers  can  approximate  the 
median  transverse  fold  of  the  palm. 

Current  note  (a)  under  IX]  5219 
indicates  that  extremely  unfavorable 
ankylosis,  i.e.,  all  joints  in  extension  or 
in  extreme  flexion,  will  be  evaluated  as 
amputation;  note  (1)  preceding  DC  5216 
establishes  that  ankylosis  of  both  the 
metacarpophalangeal  and  proximal 
interphalangeal  joints,  with  either  in 
extension  or  extreme  flexion,  will  be 
evaluated  as  amputation.  We  propose  to 
evaluate  an  ankylosed  digit  as 
amputation  when  both  joints  are 
ankylosed,  and  either  is  in  extension  or 
"full"  flexion.  (Flexion  of  the  fingers  is 
not  possible  beyond  "full,"  or  complete, 
flexion.) 

In  DC's  5217  through  5223,  we 
propose  to  simplify  the  criteria  where 
feasible  by  indicating,  for  example, 
"thumb  and  any  three  fingers,"  rather 
than  separately  listing  "thumb,  index, 
middle,  and  ring,"  "thumb,  index, 
middle,  and  little,"  etc. 

The  current  schedule  refers  to  motion 
of  the  fingertips  to  within  certain 
distances  of  the  "median  transverse  fold 
of  the  palm."  Since  that  fold  is 
mentioned  neither  in  standard  anatomy 
texts  nor  in  "Dorland's  Illustrated 
Medical  Dictionary,"  we  propose  to 
change  that  term  to  "proximal 
transverse  crease  of  the  palm,"  an 
anatomic  landmark  where  the  fingertips 
normally  meet  the  palm  when  they  are 
in  full  flexion.  The  current  schedule 
uses  different  language  in  different 
places  to  describe  limited  motion 
between  the  fingers  and  the  palm  or 
between  the  thumb  and  the  fingers,  e.g., 
using  "whether  motion  is  possible  to 
within  2  inches  (5.1  cms.)  of  the  median 
transverse  fold  of  the  palm"  in  one 
place  and  "limited  motion  preventing 
flexion  of  tips  to  within  2  inches  (5.1 
cms.)  of  median  transverse  fold  of  the 
palm"  in  another  place.  For  the  sake  of 
clarity,  we  propose  to  measure  these 
distances  in  terms  of  the  gap,  expressed 
in  inches  or  centimeters,  between  the 
fingertips  and  the  proximal  transverse 
crease  of  the  palm,  with  the  finger 


flexed  to  the  extent  possible,  or  between 
the  pad  of  the  thumb  and  the  fingers, 
with  the  thimib  attempting  to  oppose 
the  fingers. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibilify  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612'.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subiects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  October  2,  2001. 
Anthony  ).  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155.  unless 
otherwise  noted. 

Subpart  B— Disability  Ratings 

2.  Section  4.71a  is  amended  by 
removing  the  tables  "MULTIPLE 
FINGERS:  UNFAVORABLE 
ANKYLOSIS";  MULTIPLE  FINGERS: 
FAVORABLE  ANKYLOSIS';  and 
ANKYLOSIS  OF  INDIVIDUAL 
FINGERS"  and  adding,  in  their  place, 
the  following  table  to  read  as  follows: 

§  4.71  a    Schedule  of  ratings— 
musculoskeletal  system. 
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Evaluation  of  Ankylosis  or  Limita- 
tion OF  Motion  of  Single  or 
Multiple  Digits  of  the  Hand 


Evaluation  of  Ankylosis  or  Limita-  Evaluation  of  Ankylosis  or  Limita- 
tion OF  Motion  of  Single  or  tion  of  Motion  of  Single  or 
Multiple  Digits  of  the  Hand—  Multiple  Digits  of  the  Hand— 
Continued  Continued 


(1)  For  the  index,  long, 
ring,  and  little  fingers 
(digits  II,  III,  IV.  and 
V),  zero  degrees  of 
flexion  represents  the 
fingers  fully  extended, 
making  a  straight  line 
with  the  rest  of  the 
hand.  The  position  of 
function  of  the  hand  is 
with  the  wrist 
dorsiflexed  20  to  30 
degrees,  the 
metacarpophalangeal 
and  proximal  inter- 
phalangeal  joints 
flexed  to  30  degrees, 
and  the  thumb  (digit  I) 
abducted  and  rotated 
so  that  the  thumb  pad 
faces  tf>e  finger  pads. 
Only  joints  in  ttiese 
positions  are  consid- 
ered to  be  in  favor- 
able position.  For  dig- 
its II  through  V,  the 
metacarpophalangeal 
joint  has  a  range  of 
zero  to  90  degrees  of 
flexion,  the  proximal 
interphalangeal  joint 
has  a  range  of  zero  to 
100  degrees  of  flex- 
ion, and  ttie  distal 
(terminal)  Interphalan- 
geal joint  has  a  range 
of  zero  to  70  or  80 
degrees  of  flexion. 

(2)  When  two  or  more 
digits  of  the  same 
hand  are  affected  by 
any  combination  of 
amputation,  ankylosis, 
or  limitation  of  motion 
that  is  not  ottienwise 
specified  in  tfie  rating 
schedule,  the  evalua- 
tion level  assigned  will 
be  that  which  best 
represents  ttie  overall 
disability  {i.e.,  ampu- 
tation, unfavorable  or 
favorable  ankylosis,  or 
limitation  of  motion), 
assigning  the  higher 
level  of  evaluatk)n 
when  the  level  of  dis- 
ability is  equally  bal- 
anced between  one 
level  and  the  next 
higtier  level. 

(3)  Evaluation  of  anky- 
k>sis  of  the  index, 
king,  ring,  and  little 
fingers:  " 


Rating 


Major       Minor 


(i)  If  both  the 
metacarpophalang- 
eal and  proximal 
interphalangeal 
joints  of  a  digit  are 
ankylosed,  and  ei- 
ther is  in  extension 
or  full  flexion,  or 
there  is  rotation  or 
angulation  of  a 
bone,  evaluate  as 
amputation  witfiout 
metacarpal  resec- 
tion, at  proximal 
interphalangeal  joint 
or  proximal  thereto. 

(ii)  If  both  the 
metacarpophalang- 
eal and  proximal 
interphalangeal 
joints  of  a  digit  are 
ankylosed,  evaluate 
as  unfavorable  an- 
kylosis, even  if 
each  joint  is  individ- 
ually fixed  in  a  fa- 
vorable position. 

(iii)  If  only  the 
metacarpopfialang- 
eal  or  proximal 
interphalangeal  joint 
is  ankytosed,  and 
there  is  a  gap  of 
more  than  two 
inches  (5.1  cm.)  be- 
tween the  fin- 
gertip(s)  and  the 
proximal  transverse 
crease  of  tfie  palm, 
with  the  finger(s) 
flexed  to  the  extent 
possible,  evaluate 
as  unfavorable  an- 
kylosis. 

(iv)  If  only  the 
metacarpophalang- 
eal or  proximal 
interphalangeal  joint 
is  ankylosed,  and 
there  is  a  gap  of 
two  inches  (5.1 
cm.)  or  less  be- 
tween the  fin- 
gertip(s)  and  the 
proximal  transverse 
crease  of  ttie  palm, 
with  the  finger(s) 
flexed  to  ttie  extent 
possible,  evaluate 
as  favorable  anky- 
k>sis. 
(4)  Evaluatkxi  of  anky- 

tosis  of  the  thumb: 


Rating 


Major       Minor 


(i)  If  both  the 
carpometacarpal 
and  interphalangeal 
joints  are 
ankylosed,  and  ei- 
ttier  is  in  extension 
or  full  flexion,  or 
tfiere  is  rotation  or 
angulation  of  a 
bone,  evaluate  as 
amputation  at 
metacarpophalang- 
eal joint  or  through 
proximal  phalanx, 
(ii)  If  both  the 
carpometacarpal 
and  interphalangeal 
joints  are 

ankylosed,  evaluate 
as  unfavorable  an- 
kylosis, even  if 
each  joint  is  individ- 
ually fixed  in  a  fa- 
vorable position, 
(iii)  If  only  the 
carpometacarpal  or 
interphalangeal  joint 
is  ankylosed,  and 
tfiere  is  a  gap  of 
more  than  two 
inches  (5.1  cm.)  be- 
tween the  thumb 
pad  and  the  fingers, 
with  ttie  thumb  at- 
tempting to  oppose 
the  fingers,  evalu- 
ate as  unfavorable 
ankylosis, 
(iv)  If  only  the 
carpometacarpal  or 
interphalangeal  joint 
is  ankylosed,  and 
there  is  a  gap  of 
two  inches  (5.1 
cm.)  or  less  be- 
tween ttie  thumb 
pad  and  the  fingers, 
with  the  thumb  at- 
tempting to  oppose 
tfie  fingers,  evalu- 
ate as  favorable  an- 
kylosis. 
(5)  If  tfiere  is  limitation 
of  motion  of  two  or 
more  digits,  evaluate 
each  digit  separately 
and  combine  ttie  eval- 
uations. 


Rating 


Major       Minor 


I.  Multipte  Digits:  Unfavorable  Ankylosis 


5216    Five  digits  of  one 
hand,  unfavorable  anky- 
k>sisof 


60 


50 
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Evaluation  of  Ankylosis  or  Limita- 
tion OF  Motion  of  Single  or 
Multiple  Digits  of  the  Hand— 
Continued 


Rating 

Major 

Minor 

Note:  Also  consider 

whether  evaluation  as 

amputation  is  warranted 

5217    Four  digits  of  one 

hand,  unfavorable  anky- 

tosis  of: 

Thumb  and  any  three 

fingers  

60 

50 

Index,  long,  ring,  and 

little  fingers 

50 

40 

Note:  Also  consider 

whether  evaluatron  as 

amputation  is  warranted. 

5218    Three  digits  of  one 

hand,  unfavorable  anky- 

tosis  of: 

Thumb  and  any  two 

fingers  

50 

40 

Index,  long,  and  ring; 

index,  long,  and  lit- 

tle; or  index,  ring, 

and  little  fingers  

40 

30 

Long,  ring,  and  little 

fingers  

30 

20 

Note:  Also  consider 

whether  evaluation  as 

amputation  is  wan-anted. 

5219    Two  digits  of  one 

hand,  unfavorable  anky- 

losis of: 

Thumb  and  any  finger 

40 

30 

Index  and  long;  index 

and  ring;  or  index 

and  little  fingers  

30 

20 

Long  and  ring;  long 

and  little;  or  ring 

and  little  fingers  

20 

20 

Note:  Also  consider 

whether  evaluation  as 

amputation  is  warranted. 

* 

11.  Multiple  Digits:  Favorable  Ankylosis 


5220    Five  digits  of  one 

hand,  favorable  anky- 

k>sis  of 

50 

40 

5221     Four  digits  of  one 

hand,  favorable  anky- 

tosisof: 

Thumb  and  any  three 

fingers  

50 

40 

Index,  k)ng,  ring,  and 

little  fingers 

40 

30 

5222    Three  digits  of  one 

hand,  favorable  anky- 

k>sis  of: 

Thumb  and  any  two 

fingers  

40 

30 

Index,  long,  and  ring; 

index,  long,  and  lit- 

tle; or  index,  ring. 

and  little  fingers  

30 

20 

Long,  ring  and  little 

fingers  

20 

20 

Evaluation  of  Ankylosis  or  Limita- 
tion OF  Motion  of  Single  or 
Multiple  Digits  of  the  Hand— 
Continued 


Rating 

Major 

Minor 

5223    Two  digits  of  one 

hand,  favorable  anky- 

k>sis  of: 

Thumb  and  any  finger 

30 

20 

Index  and  k>ng;  index 

and  ring;  or  index 

and  little  fingers  

20 

20 

Long  and  ring;  long 

and  little;  or  ring 

and  tittle  fingers  

10 

10 

III.  AnkykMis  of  Indivkhial  Digits 


5224    Thumb,  ankyk>sis 

of: 

Unfavorable  

20 

20 

Favorable 

10 

10 

Note:  Also  conskler 

whether  evaluation  as 

amputation  is  warranted. 

5225    Index  finger,  anky- 

tosis  of: 

Unfavorable  or  favor- 

able   

10 

10 

Note:  Also  consider 

whether  evaluation  as 

amputation  is  warranted. 

5226    Long  finger,  anky- 

k>sis  of: 

Unfavorable  or  favor- 

able   

10 

10 

Note:  Also  conskler 

whether  evaluation  as 

amputation  is  warranted. 

5227    Ring  or  little  finger. 

ankylosis  of: 

Unfavorable  or  favor- 

able   

0 

0 

Note:  Also  consider 

whether  evaluatkxi  as 

amputatkxi  is  wananted. 

IV.  Limitation  of  motkm  of  individual  digits 

5228    Thumb,  limitatk)n  of 

motkm: 

With  a  gap  of  more 

ttian  two  inches 

(5.1  cm.)  between 

the  thumb  pad  and 

tfie  fingers,  with  the 

thumb  attempting  to 

oppose  the  fingers 

20 

20 

With  a  gap  of  one  to 

two  inches  (2.5  to 

5.1  cm.)  between 

the  thumb  pad  and 

ttie  fingers,  with  tfie 

thumb  attempting  to 

oppose  the  fingers 

10 

10 

Evaluation  of  Ankylosis  or  Limita- 
tion OF  Motion  of  Single  or 
Multiple  Digits  of  the  Hand— 
Continued 


Rating 

Major 

Minor 

With  a  gap  of  less 

than  one  inch  (2.5 

cm.)  t)etween  the 

thumb  pad  and  the 

fingers,  with  the 

thumb  attempting  to 

oppose  the  fingers 

0 

0 

5229    Index  or  k>ng  fin- 

ger, limitation  of  motkxi: 

With  a  gap  of  one 

inch  (2  5  cm  )  or 

more  between  tfie 

fingertip  and  the 

proximal  transverse 

crease  of  the  palm. 

with  ttie  finger 

flexed  to  the  extent 

possible,  or;  with 

extenskxi  limited  by 

more  than  30  de- 

grees   

10 

10 

With  a  gap  of  less 

than  one  irKh  (2.5 

cm.)  between  the 

fingertip  and  the 

proximal  transverse 

crease  of  the  palm. 

with  the  finger 

flexed  to  the  extent 

possible,  and;  ex- 

tenskm  is  limited  by 

no  more  than  30 

degrees 

0 

0 

5230    Ring  or  little  finger. 

limitation  of  motion: 

Any  limitatkMi  of  mo- 

tion   

0 

0 

ira  Doc.  01-27426  Filed  ll-l-Ol;  8:45  am) 

BILLING  CODE  S320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  89. 90. 91, 94, 1048, 1051, 
1065,  aiKl  1068 

[AMS-FRL-7096-9] 

RIN2060-AI11 

Control  of  Emissions  from  Nonroad 
Large  Spark  Ignition  Engines  ar>d 
Recreational  Engines  (Marine  and 
Land-based);  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule;  correction. 

summary:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  October  5,  2001  a  document 
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concerning  new  emission  standards  for 
large  spark-ignition  engines, 
recreational  vehicles  using  spark- 
ignition  engines,  and  recreational 
marine  diesel  engines.  This  document 
corrects  two  items  in  the  preamble  to 
that  document. 

DATES:  Comments:  Send  written 
comments  on  this  proposed  rule  by 
December  19.  2001. 

Hearings:  Hearings  were  held  in  the 
Washington,  DC,  area  on  October  24  and 
in  Denver,  CO,  on  October  30. 

AOOftESSES:  You  may  send  written 
comments  in  paper  form  to  Margaret 
Borushko,  U.S.  EPA.  National  Vehicle 
and  Fuels  Emission  Laboratory,  2000 
Traverwood,  Ann  Arbor,  MI  48105.  We 
must  receive  them  by  the  date  indicated 
under  DATES  above.  You  may  also 
submit  comments  via  e-mail  to 
"nianprm@epa.gov."  In  you 
correspondence,  refer  to  Docket  A- 
2000-01.  I 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Borushko,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  Telephone  (734)  214-4334;  FAX: 
(734)  214-4816;  e-mail: 
borushko. margaret@epa.gdv.  EPA 
hearings  and  comments  hotline:  734- 
214-4370. 


SUPPLEMENTARY  INFORMATION:  EPA 
published  a  document  in  the  Federal 
Register  of  October  5,  2001  (66  FR 
51098).  That  document  proposed  new 
emission  standards  for  large  spark- 
ignition  engines,  recreational  vehicles 
using  spark-ignition  engines,  and 
recreational  marine  diesel  engines.  On 
page  51172,  in  the  first  column,  the 
information  about  the  public  hearing  in 
Denver,  Colorado  should  state  that  the 
hearing  will  occur  on  October  30,  2001. 
This  is  consistent  with  the  information 
published  in  the  original  document 
under  DATES. 

Also,  on  page  51131,  coiunm  3,  in  the 
second  paragraph  imder  b..  the  CO 
emission  standard  that  applies  to  field- 
testing  procedures  should  be  5.0  g/kW- 
hr  (3.8  g/hp-hr).  This  is  consistent  with 
the  proposed  regulations  al 
§  1048.101(c). 

Readers  should  also  note  a  new 
telephone  number  that  will  serve  as  a 
hotline  for  updated  information  related 
to  public  hearings  and  comment  period. 
People  should  call  734-214-4370  before 
traveling  to  ensure  that  there  is  no 
change  in  plans  for  the  hearings. 


Dated:  October  24.  2001. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  01-27466  Filed  11-1-01;  8:45  am] 

BILLING  COOE  6S60-S4M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102;  FCC  01-293] 

Wireless  E911  Service,  Petition  of  City 
of  Richardson,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  responds  to  a 
petition  for  clarification  and/or 
declaratory  ruling  by  amending  the 
Conunission's  rules  to  clarify  what 
constitutes  a  valid  Public  Safety 
Answering  Point  (PSAP)  request  for 
Enhanced  911  (E911)  service  so  as  to 
trigger  a  wireless  carrier's  obligation  to 
implement  E91 1  within  the  six-month 
period  following  the  date  of  the  request. 
If  challenged  by  the  wireless  carrier,  the 
request  will  be  deemed  valid  if  the 
PSAP  making  the  request  demonstrates 
E911 -readiness  as  provided  in  the 
amended  rule.  This  action  is  taken  to 
ensiu^  the  continuing  clarity  of  E911 
obligations  and  thus  avoid  the 
possibility  of  confusion  leading  to 
delays  in  critically  important  emergency 
services.  The  decision  is  adopted  to 
respond  to  the  petition  for  clarification 
and/or  declaratory  ruling  filed  by  the 
City  of  Richardson,  Texas. 
DATES:  This  document  contains  revised 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  this  amendment.  Public 
comment  on  the  information  collections 
are  due  January  2,  2002. 
ADDRESSES:  A  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  IX!  20554,  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Phillips,  202-418-1310.  For  hirther 
information  concerning  the  information 
collection  contained  in  this  docimient, 
contact  Judy  Boley,  Federal 
Commujiications  Commission,  202- 
418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  No.  94-102,  FCC  No.  01-293, 
adopted  October  2,  2001,  and  released 
October  17,  2001.  The  complete  text  of 
this  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Courtyard  Level,  445  12th 
Street,  SW.,  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402,  Washington.  DC 
20554.  Copies  of  the  full  text  of  this 
decision  may  also  be  foimd  at  the 
Commission's  Internet  site  at 
www.fcc.gov. 

S]mopsis  of  the 'Order 

1 .  The  Commission  responds  to  a 
petition  for  clarification  and/or 
declaratory  ruling  filed  by  the  city  of 
Richardson,  Texas.  The  Commission 
amends  its  rules  to  clarify  what 
constitutes  a  valid  Public  Safety 
Answering  Point  (PSAP)  request  so  as  to 
trigger  a  wireless  carrier's  obligation  to 
provide  enhanced  911  (E911)  service  to 
that  PSAP.  Specifically,  the  Order  finds 
that  a  wireless  carrier  must  implement 
E911  within  the  six-month  period 
following  the  date  of  the  PSAP's  request 
and  that,  if  challenged  by  the  wireless 
carrier,  the  request  will  be  deemed  valid 
if  the  PSAP  making  the  request 
demonstrates  that:  (1)  A  mechanism  is 
in  place  by  which  the  PSAP  will  recover 
its  costs  of  the  facilities  and  equipment 
necessary  to  receive  and  utilize  the  E911 
data  elements;  (2)  the  PSAP  has  ordered 
the  equipment  necessary  to  receive  and 
utilize  the  E911  data  and  the  equipment 
will  be  installed  and  capable  of 
receiving  and  utilizing  that  data  no  later 
than  six  months  following  its  request; 
and  (3)  the  PSAP  has  made  a  timely 
request  to  the  appropriate  local 
exchange  carrier  (LEC)  for  the  necessary 
trunking  and  other  facilities  to  enable 
the  E911  data  to  be  transmitted  to  the 
PSAP.  In  the  alternative,  a  PSAP  may 
demonstrate  that  a  funding  mechanism 
is  in  place,  that  it  is  E911-capable  using 
a  Non-call  Associated  Signaling  (NCAS) 
technology,  and  that  it  has  made  a 
timely  request  to  the  appropriate  LEC  to  . 
upgrade  the  Automatic  Location 
Identification  (ALI)  database.  \ 

2.  The  Commission  established 
periods  for  public  comment  and  replies 
to  those  comments  upon  receiving  the 
Richardson  petition.  (See  the  document 
at  66  FR  19781,  April  17,  2001.  and  a 
second  document  at  66  FR  36989,  July 
16,  2001.)  Both  representatives  of  PSAPs 
and  of  wireless  carriers  have 
participated  in  the  record  established 
during  the  comment  periods,  and  these 
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comments  are  discussed  in  paragraphs 
11-30  of  the  full  text  of  the  Order.  The 
Commission  believes  that  the  criteria 
adopted  in  the  Order  represent  a  fair 
balance  between  the  interests  of  both 
PSAPs  and  carriers. 

3.  The  first  alternative  that  PSAPs 
may  choose  to  demonstrate  their  E911- 
capability,  if  challenged  by  a  carrier,  is 
a  three  tiered  approach  discussed  in 
paragraphs  14  through  16  of  the  full 
Order.  In  this  approach,  the  PSAP  must 
demonstrate  that  a  funding  mechanism 
exists  for  recovering  its  costs  of  facilities 
and  equipment  necessary  to  receive  and 
utilize  the  E911  data  elements  to  be 
supplied  by  the  carrier.  Citation  to  or  a 
copy  of  the  relevant  finding  legislation 
is  sufficient  to  satisfy  this 
demonstration.  As  part  of  this  approach, 
a  qualified  PSAP  must  also  demonstrate 
that  it  has  ordered  the  equipment 
necessary  to  fulfill  its  E911  obligations. 
This  substantiation  could  take  the  form 
of  a  listing  of  the  necessary  facilities  and 
equipment  and  copies  of  the  relevant 
vendor  purchase  orders  as  well  as 
commitments  that  the  vendor  perform 
under  the  agreement  within  the  six- 
month  period  following  the  date  of  the 
PSAP's  request  for  service.  The  last 
element  of  the  three-tier  approach 
requires  that  a  PSAP  demonstrate  that  it 
has  made  a  timely  request  to  the  proper 
LEC  for  facilities  and  equipment 
necessary  to  receive  and  utilize  the  E911 
data  elements  requested.  Evidence  in 
this  regard  could  consist  of  the  letter  of 
request,  as  well  an  any  other  pertinent 
correspondence  between  the  PSAP  and 
the  LEC. 

4.  Alternatively,  a  PSAP,  could  satisfy 
the  E911 -capability  requirement  by 
demonstrating  that  funding  mechanism 
is  in  place,  that  it  has  made  a  timely 
request  to  the  LEC  for  upgrades  to  the 
ALI  database,  and  that  it  is  E9 11 -capable 
using  an  NCAS  technology,  as  detailed 
in  paragraph  1 7  of  the  full  text  of  the 
Order. 

5.  The  Commission  believes  that  the 
criteria  adopted  in  the  Order  will  be 
sufficient  to  eliminate  reasonable  doubts 
about  a  PSAP's  capability  of  receiving 
and  utilizing  the  E911  data  elements  by 
the  end  of  the  six-month  period 
established  for  carrier  compliance.  The 
Commission  declines  to  adopt  more 
restrictive  criteria,  such  as  those 
proposed  by  commenters  in  response  to 
the  two  documents,  because  it  finds  that 
more  restrictive  criteria  would  be 
unnecessary,  would  countermand  the 
Commission's  determination  to  leave 
the  specifics  of  Phase  I  and  Phase  11 
compliance  to  the  parties,  and  could 
interfere  with  the  negotiation  process, 
ultimately  delaying  Phase  I  and  Phase  II 
implementation. 


Procedural  Matters 

Paperwork  Reduction  Act  of  1995 

Analysis 

6.  This  contains  a  revised  information 
collection.  The  Commission  has 
requested  emergency  approval  from  the 
Office  of  Management  and  Budget  for 
the  revised  information  collection.  As 
part  of  the  Commission's  continuing      * 
effort  to  reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and 
Budget  to  take  this  opportunify  to 
comment  on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Public  and  agency 
comments  are  due  January  2.  2002. 
Comments  should  address:  (a)  Whether 
the  revised  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Comfaiission's  burden  estimates;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0813. 

Title:  Revision  of  the  Commission's 
Rules  To  Ensure  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems. 

Form  No.;  N. A. 

Type  of  Review:  Revision  of  an 
existing  information  collection. 

Respondents:  Business  or  other  for 
profit;  government  entities. 

Number  of  Respondents:  42.324. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  198,200  hours. 

Ck>st  to  Respondents:  Q. 

Needs  and  Uses:  The  demonstration 
of  E911  capability  will  be  required  only 
when  a  requesting  PSAP's  E911 
capability  is  challenged  by  the  wireless 
carrier  and  will  be  used  by  the  carrier 
to  verify  that  the  requesting  PSAP  is  in 
reality  capable  of  receiving  and  using 
E911  data  and  that  the  carrier  must 
therefore  provide  E911  service. 

Final  Regulatory  Flexibility  Act  Analysis 

7.  This  is  a  siunmary  of  the 
Commission's  Final  Regulatory 
Flexibilify  Analysis.  The  full  text  of  the 
Analysis  may  be  found  in  Appendix  C 
of  the  Order. 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  was 
incorporated  in  the  second  document  in 


CC  Docket  No.  94-102  (the  second 
docmnent).  The  Conunission  sought 
written  public  comment  on  the 
proposals  in  the  second  document, 
including  comments  on  the  IRFA.  The 
conunents  received  are  discussed  in  this 
Final  Regulatory  Flexibility  Analysis 
(FRFA).  This  present  FRFA  conforms  to 
the  RFA. 

A.  Need  for.  and  Objectives  of,  the 
Order 

9.  The  rule  amendment  mandated  by 
this  Order  is  meant  to  clarify  the  process 
by  which  a  Public  Safety  Answering 
Point  (PSAP)  whose  request  for 
Enhanced  91 1  (E91 1 )  service  is 
challenged  by  a  wireless  carrier  may 
demonstrate  E91 1  capability.  This 
information  will  ensure  that  PSAPs  and 
carriers  are  worldng  with  the  same 
knowledge,  thus  avoiding  delays  in 
implementing  E911  service  or 
unnecessary  or  premature  investments 
due  to  confusion  over  the  PSAP's 
preparedness.  Specifically,  for  purposes 
of  resolving  a  challenge  to  a  PSAP 
request  for  E911  service,  a  wireless 
carrier  must  implement  E911  within  the 
six-month  period  following  the  date  of 
the  PSAP's  request  if  the  PSAP  making 
the  request  demonstrates  that:  (a)  A 
mechanism  is  in  place  by  which  the 
PSAP  will  recover  its  costs  of  the 
facilities  and  equipment  necessary  to 
receive  and  utilize  the  E911  data 
elements;  (b)  the  PSAP  has  ordered  the 
equipment  necessary  to  receive  and 
utilize  the  E911  data  and  the  equipment 
will  be  installed  and  capable  of 
receiving  and  utilizing  that  data  no  later 
than  six  months  following  its  request; 
and  (c)  the  PSAP  has  made  a  timely 
request  to  the  appropriate  local 
exchange  carrier  (LEC)  for  the  necessary 
tnmking  and  other  facilities  to  enable 
the  E91 1  data  to  be  transmitted  to  the 
PSAP.  In  the  alternative,  a  challenged 
PSAP  may  demonstrate  that  a  funding 
mechanism  is  in  place,  that  it  is  Phase 
I-capable  using  a  Non-call  Associated 
Signaling  (NCAS)  technology,  and  that 
it  has  made  a  timely  request  to  the 
appropriate  LEC  for  the  upgrade  to  the 
ALI  database  necessary  to  enable  the 
PSAP  to  receive  the  Phase  II  data. 

B.  Summar\'  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

10.  The  Conmiission  received  two 
direct  responses  to  the  IRFA.  First,  the 
Rural  Cellular  Association  (RCA)  argues 
that  the  IRFA  in  this  proceeding  is 
deficient,  in  that  it  ignores  the  possible 
impact  on  small  and  rural  wireless 
carriers,  and  instead  focuses  only  on  the 
possible  impact  of  the  proposed  rules  on 
PSAPs.  RCA  also  contends  that  the 
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IRFA  &led  to  assess  adequately  the 
impact  of  imposing  readiness  criteria,  as 
opposed  to  an  actual  readiness 
requirement.  RCA  further  denies  that  an 
amendment  to  the  rule,  clarifying  when 
and  how  a  PSAP  will  be  considered 
E911-capable.  would  benefit  small/rural 
carriers  by  making  confirmation  of  a 
PSAP's  readiness  less  burdensome.  RCA 
asserts  that  the  burden  on  small  carriers 
can  be  minimized  by  maintaining  the 
application  of  the  Commission's 
existing  rule. 

11.  In  its  response  to  the  IRFA,  the 
National  Telephone  Cooperative 
Association  (NTCA)  maintains  that 
small  carriers  may  waste  limited 
resources  providing  a  service  that  a 
PSAP  may  not  be  ready  to  utilize,  unless 
the  Commission  requires  that  a  PSAP  be 
actually  capable  of  receiving  and 
utilizing  the  data  elements  associated 
with  the  service  at  the  time  it  requests 
the  service.  NTCA  further  argues  that 
the  burden  placed  on  a  small  PSAP  by 
the  requirement  that  PSAPs  be  able  to 
utilize  the  information  prior  to  requiring 
such  information  from  a  carrier  would 
be  "nonexistent." 

12.  The  Commission  responds  to  this 
criticism  in  detail  in  paragraphs  28  and 
29  of  the  Order.  Section  C  of  the  IRFA 
describing  the  number  of  small  entities 
affected  by  the  proposed  rules, 
emphasized  that  the  IRFA  was  drafted  at 
early  point  in  the  process  when  the 
Commission  acknowledged  it  was 
premature  to  quantify  the  specific 
impact  of  the  suggested  action  on  any  of 
the  affected  entities,  and  specifically 
invited  comment  on  this  issue.  Section 
E  of  the  IRFA  noted  that  leaving  the  rule 
as  it  now  stands  was  an  option  and  was 
considered  with  the  other  alternatives 
mentioned  in  the  IRFA  before  the 
second  document  was  issued.  The  IRFA 
concentrated  on  analyzing  the  effect  of 

a  rule  amendment  on  small  PSAPs 
rather  than  small  carriers  because  the 
burden  of  preparing  any  type  of 
demonstration  would  fall  on  PSAPs  and 
the  burden  on  small  carriers  would  not 
change.  The  key  issue  under  discussion 
in  the  IRFA  was  how  to  make  it  easier 
for  carriers  of  all  sizes  to  determine 
when  to  provide  a  PSAP  with  E911 
service  without  running  the  financial 
risk  of  offering  service  to  a  PSAP  that  is 
unprepared  to  use  the  service. 
Regardless  of  whether  the  Commission 
elected  to  maintain  the  existing  rule  or 
change  it  in  some  way  to  require  a 
demonstration  of  E911  capability,  the 
burden  of  proof  of  capability  would  fall 
on  PSAPs,  and  the  effect  on  carriers 
would  either  remain  the  same  or,  the 
Commission  believed  at  the  time  of  the 
IRFA  and  still  believes,  might  even 
reduce  the  burden  on  carriers  by 


possibly  reducing  the  time  carriers 
invest  in  verifying  that  a  PSAP  is  E91 1 
qualified.  No  convincing  evidence  was 
presented  to  the  Commission  to 
contradict  this  viewpoint.  However,  the 
Commission  has  determined  that  a 
showing  would  be  appropriate  only  if  a 
carrier  decides  to  challenge  a  PSAP's 
request  for  service. 
'13.  The  Commission  also  received 
comments  not  in  direct  response  to  the 
IRFA,  but  regarding  matters  of  interest 
to  small  entities.  In  its  comments,  the 
Rural  Companies  Group  contends  that 
the  second  document  to  assess 
adequately  the  impact  of  imposing 
readiness  criteria,  as  opposed  to  an 
actual  readiness  requirement,  on  small 
and  rural  carriers.  Further,  the  Rural 
Companies  Group  argues  that  allowing 
a  carrier  to  wait  until  a  PSAP  has  full 
technological  capability  may  enable 
smaller  carriers  to  take  advantage  of 
less-costly  technological  innovations  or 
of  cheaper  prices,  as  existing 
technologies  become  less  costly. 

14.  In  its  reply  comments,  Dobson 
Commimications  Corporation  argues 
that  the  current  rule  provides  the 
appropriate  certainty  for  carriers  and 
does  not  hinder  the  deployment  of 
Phase  II  E91 1  services.  Dobson  therefore 
urges  the  Commission  to  not  amend  or 
clarify  the  existing  rule. 

15.  Because  small  carriers  lack  large 
customer  bases  to  absorb  their  E911 
implementation  costs,  a  primary 
concern  exists  that  small  and  mid-sized 
carriers  are  more  vulnerable  to  delays  in 
implementation  if  a  PSAP  shows  an 
inability  to  receive  and  utilize  the  E911 
data  supplied  by  these  smaller  carriers. 
Likewise,  there  is  a  concern  that  smaller 
carriers  may  be  forced  to  devote  time    . 
and  resources  to  some  PSAPs  that  prove 
to  be  incapable  of  receiving  E911 
service,  to  the  detriment  of  those  PSAPs 
that  have  current  capability. 

16.  Taking  these  concerns  into 
account,  the  Commission  finds  that  the 
amendments  to  the  rule,  as  described  in 
the  Order,  will  in  fact  reduce  the 
vulnerability  of  the  smaller  carriers,  as 
they  will  be  working  along  with  the 
PSAPs  to  ensure  implementation  of 
E911  service  on  a  timely  basis,  and  will 
better  be  able  to  plan  their  progression 
and  allocation  of  resoiutres  during  the 
implementation  process.  The 
Commission  also  finds  that  the  rule 
amendments  will  make  confirmation  of 
a  PSAP's  readiness  for  E91 1  service  less 
burdensome  for  all  carriers,  as  the  onus 
is  placed  on  the  PSAPs  to  demonstrate 
readiness  as  described  in  the  Order,  and 
because  the  showing  will  only  be 
required  to  settle  a  challenge  to  the 
PSAP's  preparedness. 


1 7.  The  Commission  finds 
unpersuasive  the  assertion  that  smaller 
carriers  may  be  able  to  benefit  from  less- 
costly  technological  innovations  by 
waiting  to  provide  service.  While  it  is 
possible  that  smaller  carriers  will  pay 
less  the  longer  they  wait  to  provide 
service,  the  Commission  finds  that 
without  the  amendments  to  the  existing 
rule,  the  smaller  PSAPs  will  be  unduly 
burdened,  and  will  be  more  vulnerable, 
if  required  to  be  fully  capable  of 
receiving  E911  service,  without  their 
providers'  having  to  even  begin  the 
process  of  supplying  the  service. 

18.  Considering  the  potential  burdens 
placed  on  all  small  entities,  the 
Commission  finds  that  the  institution  of 
objective  criteria  by  rule  amendment 
will  benefit  all  PSAPs  and  carriers, 
including  small  entities,  by  more  clearly 
defining  E911  readiness,  thus  reducing 
the  potential  for  misunderstanding 
between  parties,  and  by  reducing 
instances  of  delay  in  E911 
implementation.  In  turn,  this  will 
reduce  the  likelihood  that  any  PSAP  or 
carrier,  including  all  small  entities,  will 
have  to  expend  its  limited  capital 
resources  prematurely  and/or 
improvidently. 

19.  Finally,  as  discussed  in  paragraph 
29  of  the  Order,  the  Commission  is 
sympathetic  to  the  concerns  of  all  small 
entities,  carriers  and  PSAPs.  In  reaching 
its  decision  in  the  Order,  the 
Commission  attempted  to  balance  these 
interests  with  critical  interests  at  stake 
in  this  proceeding.  The  Commission 
believes  that  the  approach  taken  in  the 
Order  will,  ultimately,  provide  carriers 
of  all  sizes,  including  small  carriers, 
with  the  tools  they  need  to  determine 
whether  a  PSAP  will,  in  reality,  be  E911 
capable,  while  not  placing  an 
unnecessarily  onerous  burden  on 
PSAPs,  96  percent  of  whom  qualify  as 
small  entities.  Again,  the  showing  will 
only  be  necessary  when  a  PSAP's 
request  for  E911  service  is  challenged 
on  the  basis  of  preparedness. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

20.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  Section  3  of  the  Small  Business 
Act,  unless  the  Commission  has 
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developed  one  or  more  definitions  that 
are  appropriate  for  its  activities. 
Nationwide,  there  are  4.44  million  small 
business  firms,  according  to  SBA 
reporting  data. 

21.  Under  the  Small  Business  Act,  a 
"small  business  concern"  is  one  that:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations. 

22.  The  definition  of  "small 
governmental  jurisdiction"  is  one  with    , 
populations  of  fewer  than  50,000.  There 
are  85,006  governmental  jurisdictions  in 
the  nation.  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  There  are 
no  figures  available  on  what  portion  of 
this  number  has  populations  of  fewer 
than  50,000.  However,  this  number 
includes  38,978  counties,  cities  and 
towns,  and  of  those,  37,556,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
government  entities.  Thus,  of  the  85,006 
governmental  entities,  the  Commission 
estimates  that  ninety-six  percent,  or 
about  81,600.  are  small  entities  that  may 
be  affected  by  out  rules. 

23.  Neither  the  Commission  nor  the 
SBA  has  developed  definitions  for  small 
providers  of  the  specific  industries 
affected.  Therefore,  throughout  our 
analysis,  the  Commission  uses  the 
closest  applicable  definition  under  the 
SBA  rules,  the  North  American  Industry 
Classification  System  (NAICS)  standards 
for  "Cellular  and  Other  Wireless 
Telecommunications"  and  "Wired 
Telecommunications  Carriers." 
According  to  this  standard,  a  small 
entity  is  one  with  no  more  than  1 ,500 
employees.  To  determine  which  of  the 
affected  entities  in  the  affected  services 
fit  into  the  SBA  definition  of  small 
business,  the  Commission  has 
consistently  referred  to  Table  5.3  in 
Trends  in  Telephone  Service  (Trends),  a 
report  published  annually  by  the 
Commission's  Common  Carrier  Bureau. 

24.  The  Commission  has  included 
small  incumbent  local  exchange  carriers 
in  this  RFA  analysis.  As  noted  above,  a 
"small  business"  under  the  RFA  is  one 
that,  inter  alia,  meets  the  pertinent 
small  business  size  standard  (e.g.,  a 
telephone  communications  business 
having  1,500  or  fewer  employees),  and 


"is  not  dominant  in  its  field  of 
operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope. 
The  Commission  has  therefore  included 
small  incumbent  Ceuriers  in  this  RFA 
analysis,  although  the  Commission 
emphasizes  that  this  RFA  action  has  no 
effect  on  the  Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

25.  Local  Exchange  Carriers. 
According  to  the  most  recent  Trends 
data,  1,335  incumbent  carriers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  The 
Conunission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  or  are  not  independently 
owned.  However,  Trends  indicates  that 
1,037  local  exchange  carriers  report  that, 
in  combination  with  their  affiliates,  they 
have  1 ,500  or  fewer  employees,  and 
would  thus  be  considered  small 
businesses  as  defined  by  NAICS. 

26  Also  included  in  the  number  of 
local  exchange  carriers  is  the  rural  radio 
telephone  service.  A  significant  subset 
of  the  Rural  Radiotelephone  Service  is 
the  Basic  Exchange  Telephone  Radio 
Systems  (BETRS).  There  are 
approximately  1,000  licensees  in  the 
Rural  Radiotelephone  Service,  and  the 
Conunission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
NAICS  definition. 

27.  Competitive  Access  Providers  and 
Competitive  Local  Exchange  Carriers 
(CAPs  and  CLECs).  Trends  indicates 
that  349  CAPs  and  CLECs,  87  local 
resellers,  and  60  other  local  exchange 
carriers  reported  that  they  were  engaged 
in  the  provision  of  competitive  local 
exchange  services.  The  Commission 
does  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independenUy  owned  and  operated. 
However,  Trends  states  that  297  CAPs 
and  CLECs,  86  local  resellers,  and  56 
other  local  exchange  carriers  report  that, 
in  combination  with  their  affiliates,  they 
have  1,500  or  fewer  employees,  for  a 
total  of  439  such  entities  qualified  as 
small  entities. 

28.  Fixed  Local  Service  Providers  and 
Payphone  Providers.  Trends  reports  that 
there  are  1,831  fixed  local  service 
providers  and  758  payphone  providers. 
Using  the  NAICS  standard  for  small 
entity  of  fewer  than  1,500  employees. 
Trends  estimates  that  1,476  fixed  local 
service  providers,  in  combination  with 
affiliates,  have  1,500  or  fewer  employees 
and  thus  qualify  as  small  entities.  In 
addition,  755  payphone  providers  report 


that,  in  combination  with  their  affiliates, 
they  employ  1,500  or  fewer  individuals. 

29.  Wireless  Telephone  Including 
Cellular,  Personal  Communications 
Service  (PCS)  and  SMR  Telephony 
Carriers.  There  are  806  entities  in  this 
category  as  estimated  in  Trends,  and 
323  such  licensees  in  combination  with 
their  affiliates  have  1 ,500  or  fewer 
employees,  and  thus  qualify,  using  the 
NAICS  guide,  as  small  businesses. 

30.  Other  Mobile  Service  Providers. 
Trends  estimates  that  there  are  44 
providers  of  other  mobile  services,  and 
again  using  the  NAICS  standard,  43 
providers  of  other  mobile  services 
utilize  with  their  affiliates  1,500  or 
fewer  employees,  and  thus  may  be 
considered  small  entities. 

31.  Toll  Service  Providers.  Trends 
calculates  that  there  are  738  toll  service 
providers,  including  204  interexchange 
carriers,  21  operator  service  providers, 
21  pre-paid  calling  card  providers,  21 
satellite  service  carriers,  454  toll 
resellers,  and  1 7  carriers  providing  other 
toll  services.  Trends  further  estimates 
that  656  toll  service  providers  with  their 
affiliates  have  1 ,500  or  fewer  employees 
and  thus  qualify  as  small  entities  as 
defined  by  NAICS.  This  figure  includes 
163  interexchange  carriers.  20  operator 
service  providers.  20  pre-paid  calling 
card  providers,  16  satellite  service 
carriers,  423  toll  resellers,  and  15 
carriers  providing  other  toll  services. 

32.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  TV 
broadcast  channels  that  are  not  - 
otherwise  used  for  TV  broadcasting  in 
the  coastal  area  of  the  states  bordering 
the  Gulf  of  Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  The  Commission  is  unable  at 
this  time  to  estimate  the  number  of 
licensees  that  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  communications.  The 
Commission  assumes,  for  purposes  of 
this  FRFA,  that  all  of  the  55  licensees 
are  small  entities,  as  that  term  is  defined 
by  NAICS. 

33.  Public  Safety  Answering  Points. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  PSAPs.  In  order  to 
give  a  numerical  quantification  of  the 
number  of  PSAPs  that  are  small  entities 
affected  by  the  rule  modifications,  it 
appears  there  are  approximately  10,000 
PSAPs  nationwide.  For  purposes  of  this 
FRFA,  The  Commission  assumes  that  all 
of  the  PSAPs  are  small  entities,  and  may 
be  affected  by  the  rule  amendments. 
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U.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

34.  As  indicated  in  paragraph  1  of  the 
Order,  if  a  PSAP's  request  for  E911 
service  is  challenged  by  a  wireless 
carrier,  the  PSAP  must  make  a 
demonstration  to  the  carrier,  as  detailed 
in  Section  A,  in  this  FRFA.  In  the 
alternative,  the  PSAP  may  demonstrate 
that  a  funding  mechanism  is  in  place, 
that  it  is  Phase  I-capable,  using  a  Non- 
Call  Associated  Signaling  (NCAS) 
technology,  and  that  it  has  made  a 
timely  request  to  the  appropriate  LEC 
for  the  upgrade  to  the  ALI  database 
necessary  to  enable  the  PSAP  to  receive 
the  Phase  II  data.  Once  the  showing  is 
made,  the  carrier  must  implement  E91 1 
within  six  months  of  the  date  of  the 
PSAP's  request. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

35.  The  Commission  is  severely 
limited  in  this  proceeding  as  to 
minimizing  the  burden  on  small 
entities.  The  proceeding  is  intended  to 
provide  all  Americans  with  the  most 
reliable,  responsive  emergency  services 
that  are  technologically  possible.  The 
critical  nature  of  this  goal  demands  that 
all  entities  involved,  regardless  of  size, 
bear  the  same  responsibility  for 
complying  with  requirements  adopted 
to  expedite  reaching  this  goal.  A  delay 
in  response  caused  by  a  small  entity 
could  result  in  the  same  fatal 
consequences  as  a  delay  caused  by  a 
large  entity. 

36.  Several  commenters  have  asserted 
the  possibility  that  small  carriers  may 
expend  monies  prematurely  and/or 
improvidently  if  the  PSAPs  request 
E911  service,  but  are  not  fully  capable 
of  receiving  and  utilizing  it  within  six 
months.  The  alternative  adopted  herein 
is  intended  to  minimize  the  possibility 
of  this  situation's  developing  by 
providing  criteria  that  PSAPS  and 
carriers  may  use  to  determine  if  a  PSAP, 
whose  E911  capability  is  challenged,  is 
in  reality  prepared  to  use  the  service 
within  six  months  of  the  request. 
Commenters  who  maintain  that  small 
carriers  are  at  risk,  ignore  the  fact  that 
smaller  carriers  relying  on  smaller 
customer  bases  will  likely  be  dealing 
with  PSAPs  that  are  themselves  small 
govenmiental  entities  facing  similar 
financial  constraints.  It  would  therefore 
be  inequitable  and  short-sighted  to 
require  a  small  governmental  entity  to 
fund  fully  its  share  of  the  E911  costs, 
while  allowing  a  small  business  entity 
to  wait  several  months  befoije  funding 
its  own  share. 


37.  The  Commission  considered 
several  alternatives  before  reaching  its 
final  decision  in  the  Order.  First,  the 
Commission  could  have  left  the  existing 
rule  as  it  stands  with  regard  to  small 
entities.  The  Commission  believes, 
however,  that  this  would  inevitably  lead 
to  more  delays  due  to  confusion  as  to 
when  a  PSAP  has  made  a  valid  E911 
service  request.  The  Commission  could 
also  amend  the  rule  to  remove 
demonstration  burdens  and  criteria  on 
PSAPs.  This  alternative  would  seem  to 
have  a  greater  chance  of  negatively 
impacting  small  carriers  though, 
particularly  in  terms  of  risking  financial 
losses  when  a  PSAP  requesting  E911 
service  claims  to  be  fully  E911  capable 
but  isn't.  In  this  case,  carriers  could 
provide  the  service  prematurely  and 
diminish  the  value  of  their  financial 
investment  until  the  PSAP  is  "in 
actuality"  E911  capable.  Finally,  the 
Commission  could  amend  the  rule  to 
place  a  more  burdensome 
demonstration  requirement  on  PSAPs,  a 
course  favored  by  several  carrier 
commenters.  As  discussed  in 
paragraphs  18  through  20  of  the  Order, 
the  Commission  finds  that  this 
alternative  would  not  be  beneficial  for 
any  of  the  involved  parties.  Not  only 
would  this  place  an  unnecessarily 
oppressive  burden  on  PSAPs,  most  of 
whom  are  small  entities,  but  small 
carriers  would  need  to  spend  more  time 
and  resovirces  reviewing  and  evaluating 
the  submission. 

38.  Commenters  encouraged  the 
Commission  to  require  small 
governmental  entities  to  fund  fully  their 
share  of  the  E91 1  costs  and  establish  a 
fully  functional  system  before  requiring 
small  carriers  to  provide  the  requisite 
service.  This  alternative,  while  it 
relieves,  for  a  while,  the  burden  on 
small  carriers,  places  the  burden  on 
small  governmental  entities.  In  addition, 
this  alternative  places  all  of  the  risk  and 
uncertainty  on  the  PSAPs,  most  of 
whom  are  small  entities,  and  could 
delay  the  implementation  of  this  vital 
public  safety  service  for  several  months. 
The  alternative  adopted  seeks  to  balance 
the  burden  between  small  carriers  and 
small  governmental  entities  by 
providing  that  the  showing  is  only 
required  when  a  PSAP's  claim  of  E911 
capability  is  challenged  by  a  carrier. 
Therefore,  no  demonstration  is  required 
of  the  PSAP  unless  a  carrier  elects  to  set 
the  newly  adopted  process  in  motion  by 
challenging  a  PSAP's  E911  capability. 
The  PSAP  would  then  need  to  make  a 
demonstration  that  it  is  E911  capable. 
To  satisfy  this  requirement,  a  PSAP  may 
use  the  three-tier  option  by 
demonstrating  that  a  cost  recovery 


mechanism  is  in  place,  that  the 
equipment  needed  to  receive  and  utilize 
the  E911  data  has  been  ordered  and  will 
be  installed  and  capable  of  receiving 
and  utilizing  E91 1  data  no  later  than  six 
months  after  its  request  for  E911  service 
and  that  the  PSAP  has  made  a  timely 
request  to  the  appropriate  local 
exchange  carrier  for  the  encessary 
trunking  and  other  facilities  to  enable 
the  E911  data  to  be  transmitted  to  the 
PSAP.  This  three-tier  option  is  more 
fully  described  in  paragraphs  14-16  of 
the  Order.  Alternatively,  as  described  in 
paragraph  17  of  the  Order,  the  PSAP 
may  demonstrate  that  a  funding 
mechanism  is  in  place,  that  it  is  Phase 
I-capable,  and  that  it  has  made  a  timely 
request  to  the  appropriate  LEC  for  the 
upgrade  to  the  ALI  database  necessary 
to  enable  the  PSAP  to  receive  the  Phase 
II  data. 

39.  As  noted  in  paragraph  11  of  the 
Order,  as  well  as  in  several  of  the 
comments,  the  process  of  implementing 
E91 1  services  must  be  a  joint  and 
concerted  effort  between  the  carriers 
and  the  PSAPs.  Neither  side  can 
perform  the  necessary  functions 
required  to  implement  timely  and 
effective  E911  service  without  working 
with  the  other.  While  the  Commission 
has  taken  into  account  the  concerns  of 
small  carriers,  it  cannot  do  so  to  the 
detriment  of  small  PSAPs.  This 
alternative  balances  the  concerns  of  all 
parties,  including  those  that  may  be^- 
small  entities,  and  encourages  all  parties 
to  work  together  to  minimize  delays  and 
financial  risk.  In  light  of  the  critical 
nature  of  our  E91 1  rules  and  the  need 
for  ubiquitous,  reliable  emergency 
services,  all  entities  involved,  regardless 
of  size,  must  comply  with  those  rules. 

40.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  this 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  In  addition,  the 
Commission  will  send  a  copy  of  this 
Order,  including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Ordering  Clauses 

41.  The  Petition  filed  by  the  City  of 
Richardson  is  granted  as  provided  in  the 
Order. 

42.  This  document  contains  revised 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Commission  will  publish  a  docimient  in 
the  Federal  Register  announcing  the 
effective  date  of  this  rule  amendment. 
Public  comment  on  the  information 
collections  are  due  January  2,  2002. 


Federal  Register /Vol.  66,  No.  213 /Friday,  November  2,  2001  /  Proposed  Rules  55623 


43.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  20 

Communications  common  carrier, 
Commi^ications  equipment.  Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
amends  47  CFR  part  20  as  follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  160,  251-254, 
303,  and  332  unless  otherwise  noted. 

2.  Section  20.18  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

S  20.1 8  911    Service. 

***** 

(j)  Conditions  for  enhanced  91 1 
services.  The  requirements  set  forth  in 
paragraphs  (d)  through  (h)  of  this 
section  shall  be  applicable  only  if  the 
administrator  of  the  designated  Public 
Safety  Answering  Point  has  requested 
the  services  required  under  those 
paragraphs  and  is  capable  of  receiving 
and  utilizing  the  data  elements 
associated  with  the  service,  and  a 
mechanism  for  recovering  the  Public 
Safety  Answering  Point's  costs  of  the 
enhanced  911  service  is  in  place.  A 
Public  Safety  Answering  Point  will  be 
deemed  capable  of  receiving  and 
utilizing  the  data  elements  associated 
with  the  service  requested  if  it  can 
demonstrate  that  it  has  ordered  the 
necessary  equipment  and  has 
conunitments  from  suppliers  to  have  it 
installed  and  operational  within  the  six- 
month  period  specified  in  paragraphs  (f) 
and  (g)  of  this  section,  and  can 
demonstrate  that  it  has  made  a  timely 
request  to  the  appropriate  LEC  for  the 
necessary  trunking  and  other  facilities. 
In  the  alternative,  a  Public  Safety 
Answering  Point  will  be  deemed 
capable  of  receiving  and  utilizing  the 
data  elements  associated  with  Phase  II 
service  if  it  is  Phase  I-capable  using  an 
NCAS  methodology,  and  if  it  can 
demonstrate  that  it  has  made  a  timely 
request  to  the  appropriate  LEC  for  the 


AU  database  upgrade  necessary  to 
receive  the  Phase  II  information. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-2001-10916] 

RIN  2127-AI55 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  NHTSA  has  been  mandated 
by  Congress  to  consider  whether  to 
prescribe  clearer  and  simpler  labels  ai\d 
instructions  for  child  restraints.  This 
notice  reviews  research  NHTSA  has 
conducted  on  child  restraint  labels  and 
proposes  changes  to  those  labels  and  to 
the  written  instructions  that  accompany 
child  restraints.  NHTSA  is  proposing 
changes  to  the  format,  location,  and 
content  of  some  of  the  existing 
requirements.  NHTSA  is  also  proposing 
a  new  labeling  requirement  for  harness 
slots. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  January  2,  2002. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC,  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  vou  may  call  Mary 
Versailles  of  the  NHTSA  Office  of 
Planning  and  Consumer  Programs,  at 
202-366-2057. 

For  legal  issues,  you  may  call  Deirdre 
Fujita  of  the  NHTSA  Office  of  Chief 
Counsel  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW.,  Washington,  DC,  20590. 
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X.  Comments 

L  Overview 

NHTSA  has  been  mandated  by 
Congress  to  consider  whether  to 
prescribe  clearer  and  simpler  labels  and 
instructions  for  child  restraints.  This 
notice  reviews  research  NHTSA  has 
conducted  on  child  restraint  labels  and 
proposes  changes  to  those  labels  and  to 
the  vmtten  instructions  that  accompany 
child  restraints.  NHTSA  is  proposing 
changes  to  the  format,  location,  and 
content  of  some  of  the  existing 
requirements.  Specifically.  NHTSA  is 
proposing  (1)  a  requirement  that  some 
information  be  molded  into  or  heat 
embossed  to  the  shell  to  improve 
durability,  (2)  changes  to  existing 
location  requirements  for  some  labels. 
(3)  a  uniform  font  specified  for  all  labels 
on  all  child  restraints.  (4)  a  requirement 
that  most  labels  be  white  with  black 
text,  and  (5)  color-coding  of  installation 
information  to  distinguish  forward- 
facing  from  rear-facing  information. 
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With  regard  to  content,  NHTSA  is 
proposing  (1)  a  reworded  warning 
statement,  (2)  a  requirement  that  all 
mandated  statements  related  to  use  be 
arranged  below  that  statement  in  a 
bulleted  form,  and  (3)  rewording  of 
some  of  these  statements  to  simplify 
their  language.  With  regard  to  written 
instructions,  NHTSA  is  proposing 
conforming  changes  with  those 
proposed  for  labels  and  a  new 
requirement  for  information  to  assist 
owners  in  determining  the  meaning  of 
the  term  "snugly"  used  on  child 
restraint  labels.  Last,  NHTSA  is 
proposing  a  new  labeling  requirement 
for  harness  slots.  1 

n.  Tread 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  been 
mandated  by  Congress  to  consider 
whether  to  prescribe  clearer  and  simpler 
labels  and  instructions  for  child 
restraints  (Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act,  November 
1,  2000,  Pub.L.  106-414,  114  Stat.  1800). 
Section  14  of  the  TREAD  Act  directed 
NHTSA  to  initiate  a  ndemaking  for  the 
purpose  of  improving  the  safety  of  child 
restraints  by  November  1 ,  2001 ,  and  to 
complete  it  by  issuing  a  final  rule  or 
taking  other  action  by  November  1 , 
2002. 

m.  Current  Requirements 

A.  Labels 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213  (49  CFR 
571.213)  requires  that  all  currently 
manufactured  add-on  child  restraint 
systems'  must  be  labeled  with  the 
following  information  (S5.5.2):  the 
model  name  or  number,  the 
manufacturer's  (or  distributor's)  name, 
the  statement  "manufactured  in  (month, 
year],"  the  place  of  manufacture  (or 
location  of  the  distributor's  principal 
office),  a  certification  statement,  a 
statement  concerning  the 
manufacturer's  recommendations  for 
maximum  mass  and  height  of  children 
who  should  use  the  child  restraint,  a 
warning  statement  concerning  the 


'  Please  note  that  the  requirements  for  built-in 
child  restraint  systems  are  not  summarized  here. 
Factory-installed  built-in's  are  required  to  have 
some,  but  not  all.  of  the  information  required  for 
add-on's,  primarily  due  to  the  lack  of  need  for 
warnings  about  proper  installation.  While  this 
section  of  the  preamble  will  only  discuss 
requirements  in  terms  of  add-on's,  this  NPRM  is 
proposing  conforming  changes  to  the  built-in 
labeling  requirements.  These  changes  can  be  found 
in  the  proposed  regulatory  text  for  paragraphs 
S5.5.4.  S5.5  5,  S5.5.5(f).  S5.5.5(g).  S5.5.5(I).  and 
S5.5.5(m).  NHTSA  is  also  proposing  conforming 
changes  to  written  instruction  requirements  in 
S5.6.1  and  S5.6.2(a). 


consequences  of  failing  to  follow  the 
instructions,  statements  about  proper 
use  of  belts  or  other  restraints  as 
appropriate,  an  air  bag  warning  label  if 
the  child  restraint  can  be  used  rear- 
facing,  an  installation  diagram,  a 
registration  statement  for  recalls,  and  a 
statement  about  use  in  motor  vehicles 
and/or  aircraft  as  appropriate.^  This 
information  must  be  in  English,  lettered 
not  smaller  than  10  point  type,  and  on 
contrasting  background,  except  the  air 
bag  warning  label  has  very  specific 
requirements  for  location  and  size.^  The 
warning  statement  to  follow  the 
instructions,  the  statements  about 
proper  use  of  belts  and  other  restraints, 
and  the  air  bag  warning  must  also  be 
visible  when  the  restraint  is  installed  in 
a  vehicle. 

B.  Written  Instructions 

Each  add-on  child  restraint  system 
must  have  printed  installation 
instructions  (an  owner's  manual)  that 
includes  a  step-by-step  procedure,  • 
including  diagrams,  for  installing  the 
system  in  motor  vehicles,  seciiring  the 
system  in  the  vehicles,  positioning  a 
child  in  the  system,  and  adjusting  the 
system  to  fit  the  child  (S5.6).  The 
installation  instructions  must  include 
information  on  attaching  the  child 
restraint  to  a  tether  anchorage  or  a  child 
restraint  anchorage  system*  if 
appropriate.  The  owner's  manual  must 
also  include  a  statement  that  children 
are  safer  in  rear  seating  positions; 
information  about  the  types  of  vehicles, 
seats  and  seat  belts  with  which  the 
restraint  can  or  caimot  be  used;  a 
statement  about  the  consequences  of  not 
following  the  warnings;  a  statement  that 
the  restraint  should  be  secured  in  the 
vehicle  even  when  not  occupied,  an  air 
bag  warning  statement,  and  a 
registration  statement  for  recalls.  There 
are  also  some  specific  statements  about 
proper  use  required  for  various  types  of 
restraints.  Finally,  the  child  restraint 
must  have  a  location  on  the  restraint  for 
storing  the  owner's  manual. 

IV.  History 

A.  1978  NPRM  and  1979  Final  Rule 

On  May  18, 1978,  NHTSA  proposed 
to  upgrade  and  extend  the  applicability 
of  then  Standard  No.  213,  Child  Seating 
Systems  (43  FR  21470).  Included  was  a 
proposal  for  new  labeling  requirements 
to  encourage  proper  use  of  child 
restraints.  So  that  information  would 
serve  as  a  constant  reminder,  NHTSA 
proposed  information  on  the  correct  use 


'  The  use  statement  must  be  in  red  lettering  and 
placed  after  the  certification  statement. 
'These  requirements  can  be  found  in  S5.5.2(k)(4). 
«  See  49  CFR  571.225. 


of  the  restraint  be  visible  on  the  child 
restraint  when  it  is  installed  in  a  vehicle 
and  include  a  diagram  showing  the 
restraint  properly  installed,  height  and 
weight  limits,  warnings  to  use  and 
snugly  adjust  all  belts,  and  to  secure  the 
restraint  according  to  instructions.  The 
proposal  also  required  the  label  to 
identify  the  manufacturer;  make  of  the 
child  restraint;  month,  year  and  place  of 
manufactiire;  and  a  statement  that  the 
child  restraint  complies  with  all  * 
applicable  Federal  motor  vehicle  safety 
standards.  Also  included  was  a  proposal 
that  an  instruction  sheet  accompany  all 
child  restraints. 

On  December  13,  1979,  NHTSA 
published  a  final  rule  establishing  a  new 
Standard  No.  213,  Child  Restraint 
Systems  (44  FR  72131).  In  response  to 
manufacturer  concerns  about  the 
limited  space  available  for  labels  visible 
when  the  child  restraint  is  installed, 
only  some  of  the  new  labeling 
requirements  had  to  be  visible. 
Depending  on  the  design,  the  following 
information  had  to  be  visible  when  the 
child  restraint  was  installed:  a  warning 
to  secure  the  restraint  with  the  vehicle 
lap  belt,  a  warning  to  snugly  adjust  all 
belts  provided  with  the  restraint,  a 
warning  to  correctly  attach  the  top 
tether  strap,  a  warning  to  only  use  a 
restraint  adjustment  position  which  is 
intended  for  use  in  a  motor  vehicle,  a 
warning  to  not  use  rear-facing  infant 
restraints  in  any  other  position,  and  a 
statement  about  the  primary 
consequences  of  misusing  die  restraint. 
The  following  information  did  not  have 
to  be  visible  when  the  child  restraint 
was  installed:  manufacturer,  model, 
date  and  place  of  manufacture,  and  the 
certification  statement.  Because  of  the 
complexity  of  showing  a  diagram  for  all 
types  of  belt  systems,  NHTSA  only 
required  two  diagrams — a  diagram 
showing  the  restraint  correctly  installed 
with  a  continuous  loop  lap/shoulder 
belt  and  a  diagram  showing  the  restraint 
correctly  installed  in  the  center  rear 
seating  position  with  a  lap  belt.  For 
restraints  with  top  tethers,  the  diagram 
had  to  show  the  tether  correcUy 
attached.  The  agency  adopted  the 
instruction  sheet  requirement,  but, 
based  on  comments  also  added  a 
requirement  that  the  restraint  include  a 
place  to  store  it. 

B.  1995  Public  Meeting 

On  April  2, 1995,  NHTSA  held  a 
public  meeting  in  Indianapolis,  Indiana 
regarding  the  misuse  of  child  restraint 
systems.  In  the  notice  announcing  the 
meeting,  NHTSA  asked 

•   *   *child  seat  labeling  requirements  have 
often  been  criticized  as  overwhelming  the 
consumer  with  long  and  complex  warnings 


Federal  Register / Vol.  66,  No.  213 /Friday,  November  2,  2001  / Proposed  Rules  55625 


and  instructions.  How  can  these  labeling 
requirements  be  improved?  Which  aspects  of 
the  labeling  requirements  should  be  retained, 
and  which  should  be  abolished,  and  why? 
(60  FR  12192. 12193;  March  6.  1995) 

A  number  of  commenters  to  the 
public  docket  for  this  notice  criticized 
existing  labels  as  difficult  for  consumers 
to  read.  One  commenter  noted  that  the 
cloth  cover  sometimes  conceals  seat  belt 
routing  slots  and  labels,  resulting  in 
misuse  when  consumers  only  use  the 
visible  routing  slots.  Commenters 
suggested  that  the  labels  be  written  for 
a  lower  reading  comprehension  level, 
and  suggested  point-by-point  or 
numbered  instructions  accompanied  by 
pictures. 

C.  1996  Air  Bag  Warning  Label 

On  November  27,  1996,  NHTSA 
issued  a  final  rule  requiring  rear-facing 
child  restraints  to  bear  a  new,  enhanced 
warning  label  to  replace  the  existing 
label  (61  FR  60206).  The  labels  were 
developed  using  focus  groups,  with  the 
aim  to  make  the  labels  clearer  and  easier 
to  understand.  Because  the  goal  of  this 
rulemaking  is  to  make  child  restraint 
labels  clearer  and  easier  to  understand 
also,  and  because  of  the  tight  deadline 
set  for  completing  this  rulemaking 
action,  the  air  bag  warning  label  on  rear- 
facing  child  restraints  will  not  be 
considered  in  this  rulemaking. 

D.  2000  Public  Meeting 

On  February  9,  2000.  NHTSA 
conducted  a  public  meeting  in 
Washington,  DC,  to  discuss  the  safety 
performance  of  child  restraint  systems 
and  options  for  providing  consumers 
with  information  on  the  safety 
performance  of  different  child  restraints. 
In  the  notice  announcing  the  meeting, 
improved  labeling  was  one  of  the  listed 
topics  (65  FR  1224,  January  7,  2000). 

While  most  of  the  comments 
submitted  to  the  docket,  and  most  of  the 
presentations  at  the  public  meeting 
focused  on  child  restraint  ratings,  some 
labeling  issues  were  also  raised.  The 
most  common  issue  discussed  was 
permanency  of  labels,  particularly  the 
labels  with  identifying  information  and 
date  of  manufacturer.  Most  notably. 
Transport  Canada  gave  a  presentation 
about  their  on-going  research  on 
possible  performance  criteria  and  tests 
to  ensure  that  labels  will  be  permanent. 
SafetyBeltSafe  noted  that  26%  of  the 
child  restraints  checked  by  the  Family 
Safety  in  the  Car  program  hrom  1992  to 
1998  had  no  readable  manufacture  date. 
The  Juvenile  Products  Manufacturers 
Association  noted  that  some  of  the 
language  required  by  NHTSA  on  child 
restraint  labels  requires  up  to  a  12th 
grade  education  to  read  and  understand. 


Other  issues  raised  were  the  need  for  an 
additional  warning  that  a  restraint 
should  not  be  used  after  even  a  minor 
crash,  clearer  wording,  and  a 
requirement  that  recommended  heights 
and  weights  be  limited  to  the  size  of  the 
dummy  used  for  certification. 

E.  2000  Plan 

1.  Labels 

On  November  27.  2000.  NHTSA 
published  a  notice  requesting  comments 
on  a  draft  Child  Restraint  Systems 
Safety  Plan  (65  FR  70687).  With  regard 
to  labels,  the  agency  indicated  that  it 
would  have  current  labels  analyzed  to 
determine  whether  to  propose  changes 
to  the  existing  labels.  "The  agency  also 
indicated  that  it  would  consider 
proposing  a  requirement  for  basic 
identifying  information  to  be 
permanently  molded  into  the  shell  of 
the  restraint  at  a  specific  location. 
Finally,  the  agency  indicated  that  it 
would  monitor  ongoing  research  being 
conducted  by  Transport  Canada  on  the 
durability  of  child  restraint  labels. 

The  agency  did  not  receive  extensive 
comments  on  aspects  of  the  plan 
concerning  child  restraint  labels.  One 
commenter  stated  that  the  height  and 
weight  limits  labeled  on  child  restraints 
should  not  be  allowed  to  exceed  the  size 
of  the  dummy  used  for  certification. 
Another  commenter  requested  that 
NHTSA  prohibit  additional  information 
on  child  restraints  and  that  NHTSA 
consider  the  space  constraints  when 
developing  its  proposal. 

2.  Harness  Slots 

In  the  draft  Child  Restraint  Systems 
Safety  Plan.  NHTSA  also  indicated  that 
it  planned  to  study  alternatives  to 
address  misuse  of  adjustable  child 
restraint  systems  regarding  child  size 
and  seat  orientation.  One  of  the 
suggested  alternatives  was  a  label 
requiring  height  indicator  lines  for  each 
harness  slot.  One  commenter,  the 
American  Academy  of  Pediatrics, 
addressed  the  issue  of  labeling  harness 
slots.  That  commenter  recommended  a 
performance  standard  rather  than  a 
labeling  requirement,  as  incorrect 
harness  slot  usage  is  believed  to  be  a 
widespread  problem. 

V.  Research 

In  anticipation  of  conducting 
research,  NHTSA  contacted  child 
restraint  manufacturers  to  obtain 
samples  of  currently  used  child  restraint 
labels.  Of  the  labels  provided  to  the 
agency,  three  sets  of  labels  were  chosen 
by  the  agency  to  use  in  our  research. 
The  labels  were  chosen  because  they 
provide  three  distinctly  different  styles 


of  child  restraint  labels.  Each  had  a 
different  amount  of  text  ranging  from 
extensive  text  to  little  text.  Each  uses 
graphic  elements  differently  and  has  a 
differing  amount  of  graphics. 
Additionally,  each  label  uses  color 
differently. 

Our  research  on  the  readability  of 
child  restraint  labels  consisted  of  two 
phases:  consumer  focus  group  testing 
and  a  passive  evaluation.  Passive 
evaluation  refers  to  an  evaluation  based 
on  the  characteristics  of  the  language. 
vocabular\'  and  visual  presentation  of 
the  information  using  standard 
readability  measures,  rather  than  an 
evaluation  based  on  consumer  feedback. 
Copies  of  the  full  report  on  each 
research  phase  are  available  in  the 
docket  for  this  notice. 

A.  Child  Restraint  Focus  Groups 

Four  focus  groups  were  conducted  in 
the  suburbs  of  Chicago.  IL.  and  Phoenix. 
AZ  during  the  week  of  February  12. 
2001.  The  purpose  of  this  research  was 
to  explore  parent/guardian  perceptions 
about  current  child  restraint  labels. 
While  many  group  participants 
admitted  that  they  did  not  read  the 
written  instructions  or  labels  that  came 
with  the  child  restraints,  at  least  until 
they  perceived  they  were  having  a 
problem,  they  also  felt  that  it  was 
important  to  have  such  information 
readily  available.  Participants  also 
noted,  that  while  they  felt  the  language 
on  the  labels  or  instructions  was  clear 
when  they  read  them,  it  was  often 
difficult  to  translate  the  information  into 
action.  One  of  the  most  common 
problems  noted  was  knowing  for  sure 
that  the  vehicle  safety  belt  was  threaded 
through  the  correct  location.  Of  the 
samples  shown,  some  of  the  features 
that  participants  felt  made  the 
instructions  easier  to  understand  were: 
color-coded  distinction  between 
forward-  and  rearward-facing  use 
instructions,  clear  illustrations  showing 
the  vehicle  belt  path,  numbered 
installation  steps,  dark  copy  on  white 
background,  positioning  of  the  labels  to 
indicate  placement  of  the  vehicle  belts'^, 
strongly  worded  warnings,  use  of  color 
to  highlight  warnings,  illustrations 
which  are  "see-through"  so  it  is  clear 
where  the  belts  path  is.  and  good 
illustrations  of  what  the  restraint  should 
look  like  when  properly  installed.  Some 
common  criticisms  were:  vague  words 
such  as  "snugly."  unfamiliar  words  like 
"child  restraint"  rather  than  "child 
seat."  other  words  with  which  they 


'■  Note:  While  the  parliripants  wpre  not  shown  the 
labels  on  child  restraints,  it  was  clear  thai  som«'  (i( 
the  labels  would  be  positioned  on  the  child 
restraint  to  mark  belt  paths.  For  example,  one  label 
states:  "Belt  here  forward  facing  20-40  lbs." 
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were  not  familiar  and  that  were  not 
deflned.  not  enough  specifics  about  the 
risks  of  improper  use,  and  lack  of 
illustrations  of  what  the  child  should 
look  like  in  the  restraint. 

B.  Passive  Evaluation  of  Child  Restraint 
Labels 

The  vocabulary  and  syntax  of  the 
sample  labels  were  evaluated  using 
standard  readability  tests,  including: 
Flesch  Reading  Ease  Score,  Flesch- 
Kincaid  Grade  Level  Score,  and  the 
Simple  Measure  of  Gobbledegook 
(SMOG).  The  written  language  was  also 
reviewed  for  overall  tone,  overall 
information  organization,  presence  of 
subordinate  clauses  and  other  potential 
hindrances,  presence  of  distant  or 
formal  language,  presence  of 
prescriptive  or  negative  language,  and 
presence  of  patronizing  language.  The 
labels  were  also  evaluated  based  on 
visual  examination  using  criteria  that 
screen  for:  visual  tone,  visual 
appearance  and  justification  of  written 
material,  typeface  selection, 
arrangement  of  written  and  illustrative 
information,  graphic  discrimination, 
presence  of  subheadings,  bullets  and 
other  visual  aids,  and  presence  of 
illustrations,  photographs  and  other 
visual  references.  A  team  of  reading  and 
language  experts  performed  the 
readability  analysis.  Because  child 
restraints  are  used  by  a  wide  variety  of 
persons  with  a  wide  variety  of  literacy, 
including  persons  with  less  than  8  years 
of  formal  education  and  persons  whose 
first  language  is  not  English,  readability 
was  evaluated  against  a  Grade  5  reading 
level. 

The  passive  evaluation  found  that  the 
most  clear  and  "readable"  samples  were 
characterized  by: 

•  Distinctive  color-coding  of 
information  and  illustrations  to  indicate 
importance  and  to  lead  the  reader 

•  Simplicity  of  language 

•  Clear  integration  of  writtmi  and 
visual  information 

•  High  contrast  type/background 
relationships 

•  Clear,  easy-to-follow  illustrations 

•  Heavy  use  of  "white  space" 
The  least  "readable"  samples  were 

characterized  by: 

•  Dull,  monochromatic  visual 
appearance 

•  Densely  packed  written  information 

•  Low  contrast  combinations  of  type, 
illustration  and  background. 

While  the  language  on  the  samples 
required  by  FMVSS  No.  213  fell  within 
the  desirable  ranges  on  many  of  the 
standard  readability  tests,  it  was  fotmd 
that  the  information  is  not  written  for  a 
suitably  low  grade  level.  The  Flesch- 
Kincaid  Reading  Grade  Level  analysis 


found  that  the  mandatory  information 
required  between  a  10.9  and  an  11.1 
grade  reading  level  to  comprehend.^ 
The  SMOG  test  found  the  3  sets  of 
sample  labels  to  require  8th,  9th,  and 
11th  grade  reading  levels.  The 
evaluators  noted  that  information  added 
beyond  the  mandatory  statements 
tended  to  use  more  readable  language. 
The  visual  considerations  varied  widely 
however.  Some  of  the  featiires  criticized 
were:  full  justification,  sans  serif 
typefaces,  arrangements  which  made  it 
difficult  to  distinguish  warnings 
information  from  other  less  critical 
information,  gray  backgrounds  and 
densely  packed  labels. 

VI.  Proposed  Changes  to  the  General 
Label  Requirements 

The  following  sections  discuss  format 
requirements  for  mandatory  labels. 
NHTSA  requests  comments  on  whether 
NHTSA  should  require  additional 
voluntary  labels  to  comply  with  the  any 
or  all  of  these  requirements. 

A.  Permanence  and  Location  (S5.5.1, 
S5.5.3  and  S5.5.4) 

NHTSA  currently  requires  that 
mandatory  information  be  "permanently 
labeled"  on  the  child  restraint.  One  of 
the  most  common  criticisms  about  child 
restraint  labels  is  that  they  are  not 
permanent.  Unlike  vehicle  labels  that 
are  often  printed  directly  on  the  vehicle 
component,  child  restraint  labels  are 
usually  paper  glued  to  the  shell.  As 
such,  they  fade  from  exposure  to 
sunlight  and  peel  off  restraints.  Because 
NHTSA  does  not  have  performance 
criteria  for  permanence  in  FMVSS  No. 
213,  enforcing  the  existing  requirement 
is  difficult. 

NHTSA  also  requires  the  warning 
statement  about  failure  to  follow  the 
instructions,  the  statements  about 
proper  use  of  belts  and  other  restraints, 
and  the  air  bag  warning  to  be  visible 
when  the  restraint  is  installed  in  a 
vehicle.  Location  is  not  specified  for 
other  mandatory  information. 

Transport  Canada  is  currently 
conducting  research  to  develop  an 
objective  test  for  permanence.  NHTSA  is 
monitoring  that  activity,  and  depending 
on  its  outcome,  may  consider  proposing 
criteria  for  permanence  in  the  future. 

In  the  interim,  NHTSA  is  proposing  to 
require  the  model  name  or  number, 
manufacturer  name,  manufacturing 
date,  and  place  of  manufacture  to  be 
permanently  molded  into  the  rear 
surface  of  the  structure  supporting  the 
child's  back  or  on  the  side  of  the 


■•The  mandatory  language  on  the  three  samples 
scored  differently  depending  on  how  the 
manufacturer  had  organized  the  information. 


restraint  if  the  restraint  does  not  have  a 
back.  While  focus  group  participants  felt 
this  was  important  information,  NHTSA 
does  not  believe  that  it  is  as  critical  that 
this  information  be  visible  when  the 
child  restraint  is  installed  in  the  vehicle. 
However,  by  standardizing  the  location, 
recall  notices  and  announcements  can 
direct  owners  to  the  location  of  this 
information.  A  requirement  that  the 
information  be  molded  into  the  shell 
similar  to  the  way  tire  information  is 
molded  should  ensure  that  the 
information  is  always  available  in  case 
of  a  recall. 

NHTSA  requests  comments  on 
whether  the  specification  that  this 
information  be  permanently  molded  is 
design  restrictive  in  that  it  assumes  that 
the  child  restraint  shell  is  made  out  of 
a  material  such  as  plastic.  Are  there 
shells  made  out  of  materials  that  could 
not  be  molded?  How  else  could  NHTSA 
ensure  the  permanence  of  this 
information?  Would  other  technologies 
better  achieve  the  goals  of  this  proposal? 
Would  molding  create  problems  with 
readability  unless  the  molded  material 
is  color  contrasted  with  the  child 
restraint  plastic? 

NHTSA  is  proposing  that  all  other 
required  information  be  labeled  on  the 
child  restraint  so  that  it  is  visible  when 
the  restraint  is  installed  in  a  motor 
vehicle.  This  is  a  change  for  the 
requirements  for  the  certification 
statement,  height  and  weight  labeling, 
the  installation  diagram,  the  registration 
statement,  and  the  statement  about  use 
in  motor  vehicles  and/ or  aircraft,  which 
are  not  currently  required  to  be  visible 
by  FMVSS  No.  213.  NHTSA  believes 
that  this  is  important  information  that 
should  be  readily  available  to  the  user. 
NHTSA  also  notes  that  most,  if  not  all, 
child  restraint  labels  are  currently 
visible,  even  when  not  required  by 
NHTSA.  Because  most  are  already 
visible,  and  because  as  discussed  in  the 
previous  section  NHTSA  is  proposing 
that  some  information  be  located  in  a 
new  location,  it  does  not  believe  that 
this  new  requirement  will  cause  space 
problems. 

B.  English  language  (S5.5.2,  S5.5.5,  and 
S5.5.6) 

NHTSA  is  keeping  the  English 
language  requirement  for  child 
restraints.  However,  NHTSA  notes  that 
many  manufacturers  also  label  child 
restraints  in  Spanish  or  other  languages. 
NHTSA  applauds  these  attempts  to 
convey  the  information  to  owners  who 
do  not  speak  English,  or  for  whom 
English  is  not  their  first  language. 
NHTSA  does  not  intend  to  restrict  in 
any  way  a  manufacturer's  ability  to  also 
label  child  restraints  in  one  or  more 
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additional  languages  as  long  as  the 
required  information  is  labeled  in 
English.  NHTSA  also  requests 
comments  on  whether  Spanish  should 
be  required  on  child  restraint  labels. 

C.  Typeface  (S5.5.2  and  S5.5.5) 

NHTSA  currently  requires 
information  to  be  in  letters  and  numbers 
that  are  not  smaller  than  10  point  type. 
While  we  have  not  had  any  complaints 
about  font  size  on  existing  labels, 
NHTSA  notes  that  specifying  a  point 
size  without  also  specifying  a  font  does 
not  guarantee  legibility.  In  addition,  the 
passive  evaluation  criticized  the  labels 
that  were  reviewed  because  all  used  a 
sans  serif  font,  and  serif  fonts  are 
considered  easier  to  understand. 
NHTSA's  graphics  department  has 
indicated  that  the  most  common  serif 
font  in  publications  and  graphics  is 
Times  New  Roman.  Therefore,  NHTSA 
is  proposing  to  require  all  labels  to  be 
in  Times  New  Roman  and  no  less  than 
10  point. 

D.  Background  (S5.5.2  and  S5.5.5) 

NHTSA  currently  requires  the 
information  to  be  labeled  "on  a 
contrasting  background."  Both  the 
passive  evaluation  and  the  focus  group 
participants  noted  the  difficulty  in 
reading  the  sample  labels  that  were  on 
a  gray  background  or  conversely,  the 
ease  of  reading  the  labels  with  a  white 
background.  For  this  reason,  imless 
specified  otherwise,  NHTSA  is 
proposing  to  require  all  information  to 
be  in  black  text  on  a  white  backgroimd. 

E.  Color  (85.5.2(1),  S5.5.5(i),  and  S5.6.5) 

NHTSA  currently  has  minimal  color 
requirements  for  child  restraint  labels. 
Other  than  the  air  bag  warning,  the  only 
color  requirement  is  that  the  statement 
about  use  in  motor  vehicles  and/or 
aircraft  must  be  in  red  lettering 
(S5.5.2(n)).  NHTSA  is  not  proposing 
changes  to  either  of  these  requirements, 
however  we  are  proposing  a  new  color 
requirement. 

rocus  group  participants  preferred 
sample  labels  which  used  different 
colors  to  indicate  different  instructions 
for  forward-  or  rearward-facing  use. 
Distinctive  color  coding  was  also 
mentioned  as  a  desirable  attribute  in  the 
passive  evaluation.  European  Regulation 
44  (4.3)  requires  that  "the  correct 
routing  of  the  webbing  shall  be  clearly 
indicated  by  means  of  a  drawing,"  and 
the  routing  diagram  must  be  color  coded 
red  for  forward-facing  and  blue  for 
rearward-facing.  The  same  colors  are 
required  for  labels  "that  illustrate  the 
methods  of  use." 

NHTSA  is  proposing  a  new 
requirement  that  illustrations  and 


instructions  for  forward-facing  use  be 
enclosed  within  a  red  box,  and  that 
illustrations  and  instructions  for 
rearward-facing  use  be  enclosed  within 
a  blue  box.  NHTSA  is  also  proposing  to 
require  vehicle  belt  routing  to  be 
indicated  in  red  for  forward-facing,  and 
in  blue  for  rearward-facing. 

F.  All  Capital  Letters 

While  the  text  required  by  FMVSS 
No.  213  is  shown  in  all  capital  letters  in 
the  standard,  capitalization  is  not 
generally  required  if  not  expressly 
required  by  the  standard.  However, 
because  "block  letters"  are  generally 
more  difficult  to  read,  NHTSA  is 
proposing  to  delete  this  requirement.  In 
this  proposal  the  only  requirement  for 
all  capital  letters  is  the  heading  for  the 
warnings. 

Vn.  Proposed  Changes  To  Label 
Contents 

In  the  following  subsections,  NHTSA 
discusses  possible  changes  and 
additions  to  mandated  language  for 
child  restraint  labels.  NHTSA  requests 
comments  on  whether  instead  of 
mandating  specific  language  NHTSA 
should  mandate  only  that  specific 
information  be  provided,  leaving  the 
wording  to  each  individual 
manufacturer.  For  example,  S5.5.2(f)  of 
FMVSS  No.  213  mandates  that  child 
restraints  be  labeled  with  one  of  three 
statements  regarding  height  and  weight 
limits.  As  an  alternative,  NHTSA  could 
require  only  that  manufacturers  label 
child  restraints  with  either  the 
maximimi  weight  and  height  or  a 
permissible  range  of  weight  and  height. 

A.  Statement  Regarding  Height  and 
Weight  (S5.5.2(f)  and  S5.5.5(f)l 

NHTSA  has  made  minor  changes  to 
simply  the  language.  Currently  each 
option  states,  "This  child  (infant) 
restraint  is  designed  for  use  only  by 
children  *   •   *"  ISIHTSA  is  proposing  to 
revise  the  options  to  read,  "Use  only 
with  children*  *  *"  NHTSA  hirther 
asks  for  conmients  on  deleting  the 
height  references  in  these  statements  to 
further  simplify  them. 

B.  Warning  Regarding  the  Consequences 
of  Not  Following  Instructions  (S5.5.2(g) 
and  S5.5.5(g)) 

NHTSA  currently  requires  the 
following  statement  to  be  on  each  child 
restraint: 

WARNING!  FAILURE  TO  FOLLOW  EACH 
OF  THE  FOLLOWING  INSTRUCTIONS  CAN 
RESULT  IN  YOUR  CHILD  STRIKING  THE 
VEHICLE'S  INTERIOR  DURING  A  SUDDEN 
STOP  OR  CRASH.  SECURE  THIS  CHILD 
RESTRAINT  WITH  A  VEHICLE  BELT  AS 
SPECIFIED  IN  THE  MANUFACTURER'S 
INSTRUCTIONS  LOCATED . 


Both  the  passive  analysis  and  the  focus 
group  participants  criticized  this 
statement  as  difiicult  to  understand  and 
too  indirect  about  the  risks.  Consumer 
feedback  after  the  changes  to  the  air  bag 
warning  label  indicate  that  the  new  air 
bag  labels  were  noticed.  Therefore. 
NHTSA  is  proposing  to  require  the 
following  similar  statement  on  child 
restraints: 

WARNING!  DEATH  OR  SERIOUS  INJURY 
CAN  OCCUR 

•  Follow  all  instructions  on  this  child 
restraint  and  in  the  written  instructions 

located 

This  would  be  followed  with  additional 
bullets  for  any  additional  mandated 
statements,  including  the  statement 
about  maximum  height  and  weight,  and 
the  statements  about  use  of  belts  or 
other  restraints.  NHTSA  is  also 
proposing  to  require  the  heading 
(Warning!  Death  or  Serious  Injun.'  Can 
Occur)  to  be  in  black  text  on  a  yellow 
background.  NHTSA  also  requests 
comments  on  whether  it  should  require 
or  allow  the  alert  symbol  used  on  the  air 
bag  warning  label  (see  Figure  10  in 
FMVSS  No.  213). 

C.  Belt  Use  Statement  (S5.5.2(h). 
S5.5.5(h)  and  S5.6.6) 

Focus  group  participants  criticized 
the  term  "snugly"  used  on  child 
restraint  labels  as  being  too  vague. 
NHTSA  has  not  changed  this  language, 
because  it  would  be  difficult  to  have  a 
more  accurate  description  of  how  tightly 
belts  should  be  adjusted  on  a  label. 
However,  NHTSA  is  requiring  the 
following  information  to  be  included  in 
the  written  instructions.  This 
information  is  used  in  NHTSA's 
Standardized  Child  Passenger  Safety 
Training  Curriculum. 
— A  snug  harness  should  not  allow  any 
slack.  A  snug  harness  should  not, 
however,  be  so  tight  as  to  press  into  the 
child's  body. 

— A  "snug"  strap  lies  in  a  relatively 
straight  line  without  sagging,  but  neither 
does  it  press  on  the  child's  flesh  or  push 
the  child's  body  into  an  unnatural 
position. 

D.  Installation  Diagram  (S5.5.2(l)) 

NHTSA  currently  requires  an 
installation  diagram  showing  the  child 
restraint  installed  in  a  seating  position 
with  a  continuous-loop  lap/shoulder 
belt  and  another  diagram  showing  the 
child  restraint  installed  in  a  seating 
position  equipped  with  a  lap  belt. 
NHTSA  is  proposing  to  require  an 
additional  installation  diagram  showing 
the  child  restraint  installed  in  a  seating 
position  with  a  child  restraint  anchorage 
system.  By  September  1,  2002,  all  child 
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restraints  are  required  to  have 
attachments  that  work  with  these 
anchorages.  Most  new  vehicles  will 
have  the  child  restraint  anchorage 
system  by  the  same  date.  NHTSA 
requests  comments  on  whether  the 
requirement  for  a  diagram  showing  the 
child  restraint  installed  in  a  seating 
position  equipped  with  a  lap  belt  can  be 
deleted. 

E.  Registration  Statement  and  Card 
(S5.5.2(m),  S5.5.5(k)  and  55.8) 

Some  focus  group  participants 
indicated  that  they  would  like  to  be  able 
to  register  their  ctiild  restraint  via  the 
internet.  Currently,  NHTSA  requires  a 
child  restraint  to  be  labeled  with  a 
statement  about  how  to  register  the 
child  restraint.  NHTSA  also  requires  a 
registration  card  to  be  attached  to  the 
child  restraint  that  conforms  to  a 
specified  format.  In  order  to  inform 
owners  about  the  ability  to  register  a 
child  restraint  via  the  internet,  child 
restraint  manufacturers  could  currently 
add  an  additional  statement  to  a  label  or 
they  could  attach  a  separate  card  to  the 
child  restraint.  Child  restraint 
manufacturers  could  not  modify  the 
mandatory  registration  card.  NHTSA 
requests  comments  on  the  availability 
now  or  in  the  future  of  online 
registration  to  determine  whether  the 
current  requirements  related  to 
registration  be  modified  to  allow  child 
restraint  manufacturers  the  option  of 
informing  purchasers  about  this  method 
of  registration.  Given  that  the  current 
retiun  rate  on  child  restraint 
registrations  is  approximately  33%, 
NHTSA  believes  that  anything  which 
improves  the  number  of  registrations 
should  be  considered. 

F.  Harness  Slot  Labeling  (S5.5.2(o)  and 
S5.5.5(m)) 

NHTSA  has  decided  to  propose  a 
requirement  that  all  harness  slot 
positions  be  labeled  with  information 
indicating  the  maximum  height  and 
weight  of  the  children  who  should  be 
restrained  by  the  harness  in  the  slot 
position.  Child  restraints  are  often 
misused  because  parents  do  not  use  the 
correct  harness  slots  for  the  size  child 
and/or  seat  orientation.  In  the  event  of 
a  crash,  the  force  of  an  older  child 
loading  harness  strap  slots  that  were 
designed  only  for  the  weight  of  an  infant 
can  result  in  structural  damage  to  the 
child  restraint  and  cause  severe  injiuy 
to  the  child. 

A  performance  requirement  is  likely 
to  have  much  higher  costs  than  a 
labeling  requirement.  NHTSA  also 
believes  that  more  obviously  available 
information  about  which  harness  slots 
to  use  can  correct  the  misuse  problem. 


In  looking  at  labels  and  written 
instructions,  NHTSA  has  found  that  this 
advice  is  often  buried  in  the  written 
instructions.  As  focus  group 
participants  stated,  consumers  often  fail 
to  read  the  written  instructions  unless 
they  believe  that  they  are  having 
difficulty  with  the  restraint.  For  these 
reasons,  NHTSA  has  decided  that  it 
would  be  preferable  to  propose  labeling 
to  see  if  that  can  reduce  the  incidence 
of  misuse.  NHTSA  will  use  child 
restraint  fitting  stations  to  determine  if 
labeling  has  reduced  the  incidence  of 
harness  slot  misuse,  and  if  the  problem 
continues  will  revisit  the  issue. 

G.  Reading  Level  Requirement 

In  the  passive  evaluation,  sample 
labels  were  evaluated  using  the  Flesch 
Reading  Ease  Score,  the  Flesch-Kincaid 
Grade  Level  Score,  and  the  Simple 
Measure  of  Gobbledegook  (SMOG).  The 
Flesch  Reading  Ease  Score,  highly 
validated  since  its  introduction  in  1943, 
rates  text  on  a  100-point  scale  in  which 
the  higher  the  score  the  easier  it  is  to 
understand  the  material.  The  State  of 
Indiana  mandates  that  insurance 
policies  sold  in  the  state  must  have  a 
Flesch  Readability  Ease  score  of  40  or 
better.  The  Flesch-Kincaid  Grade  Level 
Score  converts  the  Reading  Ease  score  to 
a  U.S.  grade-school  level.  The  SMOG 
test  is  similarly  based  on  a  U.S.  grade- 
school  level  and  is  intended  to  predict 
90-100%  comprehension.  It  is  used 
extensively  in  health  oriented  literature. 

NHTSA  requests  comments  on 
whether  it  should  mandate  a  minimum 
score  on  one  or  more  of  these  standard 
tests.  NHTSA  believes  such  a 
requirement  may  be  particularly  useful 
if  the  final  rule  were  to  replace 
mandatory  statements  with 
requirements  that  certain  topics  are 
covered  by  labeling. 

H.  Other  Information 

In  their  comments  on  the  child  plan, 
Graco  asked  the  agency  to  prohibit  any 
labeling  on  child  restraints  other  than 
that  which  is  required  or  design  specific 
instructions.  NHTSA  is  not  proposing 
such  a  prohibition.  NHTSA  prohibits 
information  from  being  given  to 
consumers  in  some  limited  situations. 
For  example,  vehicle  manufacturers  are 
prohibited  from  labeling  sun  visors  with 
air  bag  information  other  than  that 
required  by  NHTSA  regulation  because 
of  concern  that  other  information  in 
close  proximity  to  the  required 
warnings  would  detract  from  the 
attention  paid  to  those  warnings. 
However,  a  broad  prohibition  such  as 
Graco  suggests  would  prevent 
manufacturers  from  providing 
supplementary  information  that  could 


enhance  the  correct  use  of  child 
restraints,  or  mitigate  a  safety  problem 
that  present  labels  do  not  address. 
Because  supplementary  information  can 
benefit  consumers,  NHTSA  is  generally 
not  prohibiting  additional  labeling. 
However,  such  supplementary  labeling 
must  not  obscure  or  confuse  the 
meaning  of  tlie  required  labeling,  or  be 
otherwise  misleading  to  the  consumer. 

NHTSA  has  been  asked  in  the  past  to 
limit  the  maximum  height  and  weight 
reconunendations  to  the  size  of  the 
dummy  used  in  the  certifications  tests. 
NHTSA  has  declined  to  make  such  a 
change  in  the  past,  and  is  not  proposing 
such  a  change  at  this  time  either.  In 
1996,  NHTSA  denied  a  petition  for 
reconsideration  from  Consumers  Union 
(61  FR  30824,  June  18, 1996).  At  the 
time,  NHTSA  expressed  concerns  that 
such  a  change  would  actually  detract 
from  safety,  stating: 

Because  20  pounds  is  the  weight  of  an 
average  nine-month-old  child,  CU's  approach 
would  continue  to  limit  weight 
recommendations  in  such  a  way  as  to 
possibly  mislead  consumers  into  thinking 
that  an  infant  must  be  switched  to  face 
forward  when  the  baby  is  only  nine  months 
old.  This  is  likely  to  be  before  the  infant's 
bones  and  muscular  system  have  developed 
sufficiently  to  make  seating  the  child  in  a 
forward  facing  position  appropriate.  Thus, 
CU's  approach  could  have  the  unintended 
effect  of  detracting  from  the  real-world  safety 
needs  of  older  infants  (ages  nine-  to  12- 
months)  to  make  such  a  change  to  the 
labeling  requirements.  (61  FR  30824,  30827) 

NHTSA  continues  to  believe  this  is  true. 
Vni.  Future  Research 

Because  of  the  tight  deadline  set  for 
completion  of  this  rulemaking  action, 
NHTSA  did  not  conduct  additional 
research  on  the  proposed  changes  to 
child  restraint  labels.  NHTSA  is 
confident  that  the  proposed  formatting 
and  content  changes  to  the  mandatory 
warnings  have  reduced  the  grade  level 
needed  to  read  the  labels.  Figure  1 
shows- a  label  that  is  similar  to  some 
seen  on  child  restraints  today.  Figure  2 
shows  an  example  of  how  the  new 
warnings  would  look  for  an  infant 
restraint.  In  addition,  after  reviewing  the 
comments  NHTSA  may  want  to  make 
further  changes  to  the  mandatory 
language  and  final  version  is  the  version 
that  should  be  evaluated.  NHTSA 
intends  to  conduct  further  passive 
analysis,  at  a  minimum,  prior  to 
issuance  of  a  final  rule  to  verify  that  the 
changes  have  reduced  the  reading  level 
necessary  to  comprehend  the  labels. 
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Black  Text  with  Gray  Background 


i 


WARNING!  Failure  to  follow  each  of  the  following  instructions  can  result  in  your  child 
striking  the  vehicle's  interior  during  a  sudden  stop  or  crash.  Secure  this  child  restraint  with  a 
vehicle  belt  as  specified  in  the  manufacturer's  instructions  located  on  the  bottom  of  the  child 
restraint.  Snugly  adjust  the  belts  provided  with  this  child  restraint  around  your  child.  Place 
this  infant  restraint  in  a  rear-facing  position  when  using  it  in  a  vehicle.  This  infant  restraint  is 
designed  for  use  by  children  who  weigh  20  pounds  (9  kg)  or  less  and  whose  height  is  26 
inches  (61  cm)  or  less. 


Figure  1 -Sample  Current  Label 


Black  Text  with  Yellow  Background 


i 


WARNING!  DEATH  OR  SERIOUS  INJURY  CAN  OCCUR 


Follow  all  instructions  on  this  child  restraint  and  in  the  written  instructions  located  on 

the  bottom  of  the  restraint. 

Secure  this  child  restraint  with  the  vehicle's  child  restraint  anchorage  system  if 

available  or  with  a  vehicle  belt. 

Place  this  infant  restraint  in  a  rear-facing  position  when  using  it  in  the  vehicle. 

Use  only  with  children  who  weigh  20  pounds  (9  kg)  or  less  and  height  is  26  inches  (61 

cm)  or  less. 

Snugly  adjust  the  belts  provided  with  this  child  restraint  around  your  child. 

Register  your  child  restraint  with  the  manufacturer. 


T 


Black  Text  with  While  Background 


Figure  2-Sample  Proposed  Label 
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TX.  Rulemaking  Anal3rses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866.  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  In  the  "Final 
Economic  Assessment,  FMVSS  No.  213. 
FMVSS  No.  225.  Child  Restraint 
Systems,  Child  Restraint  Anchorage 
Systems,"  Februar\'  1999.  the  agency 
estimated  that  there  were  68  fatalities 
and  874  injuries  caused  annually  by 
misuse  of  child  restraints.  We  are 
unable  to  estimate  the  effectiveness  of 
these  proposals  on  this  target 
population,  but  by  providing  clearer 
instructions  we  expect  to  reduce 
misuse. 

NHTSA  anticipates  that  the  cost  of 
changing  the  location  and  text  of  the 
labels  to  be  minor.  There  is  a  cost  for 
adding  color,  estimated  to  be  $.01  to 
$.03  per  label.  NHTSA  requests 
comments  on  the  cost  of  technologies 
such  as  molding  or  other  technologies 
which  would  be  used  to  meet  the 
requirements  of  proposed  S5.5.1  and 
S5.5.4. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354),  as  amended, 
requires  agencies  to  evaluate  the 
potential  effects  of  their  proposed  and 
fmal  rules  on  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions.  Section  603  of  the  Act 
requires  agencies  to  prepare  and  make 
available  for  public  comment  a 
preliminary  regulatory  flexibility 
analysis  (PRFA)  describing  the  impact 
of  proposed  rules  on  small  entities. 
NHTSA  has  not  included  a  PRFA  in  the 
PRE  for  this  proposal.  Of  the  10  current 
child  restraint  manufacturers,  4  are 
small  business.  However,  we  do  not 
believe  this  proposal  adds  a  significant 
economic  cost  to  child  restraints. 

Business  entities  are  generally  defined 
as  small  businesses  by  the  North 
American  Industry  Classification 
System  (NAICS)  code,  for  the  purposes 
of  receiving  Small  Business 
Administration  assistance.  One  of  the 
criteria  for  determining  size,  as  stated  in 
13  CFR  121.201.  is  the  number  of 
employees  in  the  firm.  To  qualify  as  a 
small  business  in  the  Motor  Vehicle 
Seating  and  Interior  Trim  Category 
(NAICS  336360)  or  the  All  Other 
Transportation  Equipment 


Manufacturing  Category  (NAICS 
336999),  the  firm  must  have  fewer  than 
500  employees.  The  agency  has 
considered  the  small  business  impacts 
of  this  proposed  rule  based  on  this 
criterion. 

C.  Paperwork  Reduction  Act 

The  Department  of  Transportation  has 
not  submitted  an  information  collection 
request  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  The  affected 
public  is  10  child  restraint 
manufacturers.  Except  for  the  proposal 
for  harness  slot  labeling,  this  rule  does 
not  impose  any  new  information 
collection  requirements  on 
manufacturers.  NHTSA  does  not 
anticipate  a  significant  change  to  the 
hour  burden  or  costs  associated  with 
child  restraint  labels  and  written 
instructions. 

D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  locaJ 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

We  have  analyzed  this  proposed  rule 
in  accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  have  determined  that  this 
proposal  does  not  have  sufficient 
Federal  implications  to  warrant 
consultation  with  State  and  local 
officials  or  the  preparation  of  a 
Federalism  siunmary  impact  statement. 


The  proposed  rule  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
himian  environment. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  would  not  have 
any  retroactive  effect.  A  petition  for 
reconsideration  or  other  administrative 
proceeding  will  not  be  a  prerequisite  to 
an  action  seeking  judicial  review  of  this 
proposed  rule.  This  proposed  rule 
would  not  preempt  the  states  from 
adopting  laws  or  regulations  on  the 
same  subject,  except  that  it  would 
preempt  a  state  regulation  that  is  in 
actual  conflict  with  the  Federal 
regulation  or  makes  compliance  with 
the  Federal  regulation  impossible  or 
interferes  with  the  implementation  of 
the  Federal  statute. 

X.  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
nimiber  of  this  docimient  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  yoiu:  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If.you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 
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How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATKm 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 
I.  Go  to  the  Docket  Management  System 
(DMS)  Web  page  of  ^e  Department 
of  Transportation  (http:// 
dms.dot.gov/). 
n.  On  that  page,  click  on  "search." 
m.  On  the  next  page  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  dociunent. 
Example:  If  the  docket  number  were 
'     "NHTSA-1999-1234,"  you  would 
type  "1234."  After  typing  the 
docket  number,  click  on  "search." 
IV.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the 
desired  comments. 
You  may  download  the  comments. 
However,  since  the  comments  are 
imaged  documents,  instead  of  word  . 
processing  documents,  the  downloaded 
comments  are  not  word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 


Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subiects  in  49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems. 

PART  571-{AMENDED1,  FEDERAL 
MOTOR  VEHICLE  SAFETY 
STANDARDS 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117.  30166  and  30177;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  571.213  would  be  amended 
by  revising  S5.5.1,  the  introductory  text 
of  S5.5.2.  S5.5.2(f),  S5.5.2(g).  S5.5.2(k), 
85.5.2(1),  85.5.3,  85.5.4,  the  introductory 
text  of  S5.5.5,  S5. 5.5(f).  S5.5.5(g).  and 
S5.5.5(j);  and  adding  new  sections 
85.5.2(o),  85.5.S(m),  85.6.5,  and  85.6.6 
to  read  as  follows: 

1571^13    Standard  No.  213;  Child  rMtraint 
systems. 

*        •        *        *        • 

85.5.1  Each  add-on  child  restraint 
system  shall  be  permanently  labeled 
with  the  information  specified  in 

85. 5. 2(a)  through  (o).  The  information 
specified  in  (a)  through  (d)  shall  be 
molded  or  heat  embossed  on  the  shell 
on  the  rear  surface  of  the  structiu-e 
supporting  the  child's  back,  or  on  the 
side  of  the  restraint  if  the  restraint  does 
not  have  a  back. 

85.5.2  The  information  specified  in 
paragraphs  (a)  through  (o)  of  this  section 
shall  be  stated  in  the  English  language 
and  lettered  and  numbered  using  Times 
New  Roman  font  not  smaller  than  10 
point.  Unless  otherwise  specified,  the 
information  shall  be  labeled  on  a  white 
background  with  black  text. 
***** 

85.5.2(f)    One  of  the  following 
statements,  inserting  the  manufacturer's 
recommendations  for  the  maximum 
mass  and  height  of  children  who  can 
safely  occupy  the  system,  except  that 
booster  seats  shall  not  be  recommended 
for  children  whose  masses  are  less  than 
13.6  kg: 

(1)  Use  only  with  children  who  weigh 

pounds  ( kg)  or  less  and  whose 

height  is  (insert  values  in  English  and 

'  meb'ic  units:  use  of  word  "mass"  in 
label  is  optional)  or  less:  or 

(2)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 


use  of  word  "mass"  is  optional]  and 
whose  height  is  (insert  appropriate 
values  in  English  and  metric  units)  or 
less  and  who  are  capable  of  sitting 
upright  alone;  or 

(3)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  metric  values;  use  of  word 
"mass"  is  optional)  and  whose  height  is 
(insert  appropriate  values  in  English 
and  metric  units)  or  less. 

85. 5(g)  The  following  statement 
specified  in  paragraphs  (1)  through  (3): 

(1)  The  statement  WARNING!  DEATH 
OR  SERIOUS  INJURY  CAN  OCCUR  in 
all  capitalized  letters  and  in  yellow  with 
black  text.  This  statement  will  be 
followed  by  the  bulleted  statements  in 
the  following  order: 

(i)  Follow  all  instructions  on  this 
child  restraint  and  in  the  written 
instructions  located  (insert  storage 
location  on  the  restraint  for  the 
manufacturer's  installation  instruction 
booklet  or  sheet). 

(ii)  Secure  this  child  restraint  with  the 
vehicle's  child  restraint  anchorage 
system  ir&vailable  or  with  a  vehicle 
belt. 

(2)  As  appropriate,  the  statements 
required  by  the  following  sections  will 
be  bulleted  and  placed  after  the 
statements  required  by  5.5.2(g)(1)  in  the 
following  order:  5.5.2(k)(l)(i)  or 
5.5.2(k)(2)(i),  5.5.2(f),  5.5.2(h),  5.5.2(i). 
and  5.5.2(i). 

(3)  The  statements  required  by 
5.5.2(g)(1)  and  5.5.2(g)(2)  will  be 
followed  by  the  following  statement: 

Register  your  child  restraint  with  the 
manufacturer. 
***** 

85.5(k)(l)  In  the  case  of  each  rear- 
facing  child  restraint  system  that  is 
designed  for  infants  only,  the  statement: 
Place  this  infant  restraint  in  a  rear- 
facing  position  when  using  it  in  the 
vehicle. 

(2)  In  the  case  of  a  child  restraint 
system  that  is  designed  to  be  used 
rearward-facing  for  infants  and  forward- 
facing  for  older  children,  the  statement: 
PLACE  THIS  CHILD  RESTRAINT  IN  A 
REAR-FACING  POSITION  WHEN 
USING  IT  WITH  AN  INFANT 
WEIGHING  LESS  THAN  (insert  a 
recommended  weight  that  is  not  less 
than  20  pounds). 

(3)  Except  as  provided  in  paragraph 
(k)(4)  of  this  section,  each  child  restraint 
system  that  can  be  used  in  a  rear-facing 
position  shall  have  a  label  that  conforms 
in  content  to  Figure  10  of  this  section 
and  to  the  requirements  of  S5.5.2(k)(3)(i] 
through  85.5.2(k)(3)(iii)  of  this  standard 
permanently  affixed  to  the  outer  surface 
of  the  cushion  or  padding  in  or  adjacent 
to  the  area  where  a  child's  head  would 
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rest,  so  that  the  label  is  plainly  visible 
and  easily  readable. 

(i)  The  heading  area  shall  be  yellow 
with  the  word  "warning"  and  the  alert 
symbol  in  black. 

(ii)  The  message  area  shall  be  white 
with  black  text.  The  message  area  shall 
be  no  less  than  30  square  cm. 

(iii)  The  pictogram  shall  be  black  with 
a  red  circle  and  slash  on  a  white 
background.  The  pictogram  shall  be  no 
less  than  30  mm  in  diameter. 

(4)  If  a  child  restraint  system  is 
equipped  with  a  device  that  deactivates 
the  passenger-side  air  bag  in  a  vehicle 
when  and  only  when  the  child  restraint 
is  installed  in  the  vehicle  and  provides 
a  signal,  for  at  least  60  seconds  after 
deactivation,  that  the  air  bag  is 
deactivated,  the  label  specified  in  Figure 
10  of  this  section  may  include  the 
phrase  "unless  air  bag  is  off  after  "on 
front  seat  with  air  bag." 

S5.5.2(l]  Installation  diagrams  and 
instructions. 

(1)  An  installation  diagram  showing 
the  child  restraint  system  installed  in: 

(i)  A  seating  position  equipped  with 
a  continuous-loop  lap/shoulder  belt; 

(ii)  A  seating  position  equipped  with 
only  a  lap  belt,  as  specified  in  the 
manufacturer's  instructions;  and 

(iii)  A  seating  position  equipped  with 
a  child  restraint  anchorage  system. 

(2)  Any  installation  diagrams  and 
installation  instructions  labeled  on 
child  restraints  shall  be  outlined  in  red 
for  forward-facing  use  and  blue  for 
rearward-facing  use.  No  other  color 
shall  be  used  for  each  orientation 
position. 
***** 

S5.5.2(o)  Except  for  child  restraints 
with  a  single  position  for  the  harness 
straps,  each  child  restraint  system  that 
has  belts  designed  to  restrain  children 
using  them  shall  have  one  of  the 
following  statements,  inserting  the 
manufacturer's  recommendations  for  the 
maximum  mass  and  height  of  children: 

(1)  Use  only  with  children  who  weigh 

pounds  ( kg)  or  less  and  whose 

height  is  (insert  values  in  English  and 
metric  units:  use  of  word  "mass"  in 
label  is  optional)  or  less;  or 

(2)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  (insert  appropriate 
values  in  English  and  metric  units)  or 
less;  or 

(3)  Use  only  with  children  who  weigh 
more  than  pounds  (insert 
appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  more  than  (insert 
appropriate  values  in  English  and 
metric  units). 


55.5.3  The  information  specified  in 
S5.5.2(e)  through  (j)  and  S5.5.2{1) 
through  (n)  shall  be  located  on  the  add- 
on child  restraint  system  so  that  it  is 
visible  when  the  system  is  installed  as 
specified  in  S5.6.1. 

55.5.4  (a)  Each  built-in  child 
restraint  system  other  than  a  factory- 
installed  built-in  restraint  shall  be 
permanently  labeled  with  the 
information  specified  in  S5.5.5  (a) 
through  (m).  "The  information  specified 
in  (a)  through  (d)  shall  be  molded  or 
heat  embossed  on  the  shell.  The 
information  specified  in  S5.5.5(a) 
through  (1)  shall  be  visible  when  the 
system  is  activated  for  use.  The 
information  specified  in  S5.5.5(a) 
through  (d)  shall  be  located  on  the  rear 
surface  of  the  structure  supporting  the 
child's  back,  or  on  the  side  of  the 
restraint  if  the  restraint  does  not  have  a 
back. 

(b)  Each  factory-installed  built-in 
child  restraint  shall  be  permanently 
labeled  with  the  information  specified 
in  S5.5.5(f)  through  (m),  so  that  the 
information  is  visible  when  the  restraint 
is  activated  for  use.  The  information 
shall  also  be  included  in  the  vehicle 
owner's  manual. 

55.5.5  The  information  specified  in 
paragraphs  (a)  through  (m)  of  this 
section  that  is  required  by  S5.5.4  shall 
be  in  English  and  lettered  in  letters  and 
numbers  using  Tiines  New  Roman  Font 
not  smaller  than  10  point.  Unless 
specified  otherwise,  the  information 
shall  be  labeled  on  a  white  background 
with  black  text. 
***** 

(f)  One  of  the  following  statements, 
inserting  the  manufacturer's 
recommendations  for  the  maximum 
mass  and  height  of  children  who  can 
safely  occupy  the  system,  except  that 
booster  seats  shall  not  be  recommended 
for  children  whose  masses  are  less  than 
13.6  kg: 

(1)  Use  only  with  children  who  weigh 

pounds  ( kg)  or  less  jmd  whose 

height  is  (insert  values  in  English  and 
metric  units;  use  of  word  "mass"  in 
label  is  optional)  or  less;  or 

(2)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  (insert  appropriate 
values  in  English  and  metric  units)  or 
less  and  who  are  capable  of  sitting 
upright  alone;  or 

(3)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  (insert  appropriate 


values  in  English  and  metric  units)  or 
less. 

(g)  The  following  statement  specified 
in  paragraph  (1),  and  if  appropriate,  the 
statements  in  paragraph  (2)  and  (3): 

(1)  The  statement  WARNING!  DEATH 
OR  SERIOUS  INJURY  CAN  OCCUR  in 
all  capitalized  letters  and  in  yellow  with 
black  text.  This  statement  will  be 
followed  by  the  bulleted  statement: 
Follow  all  instructions  on  this  child 
restraint  and  in  the  vtrritten  instructions 
located  (insert  location). 

(2)  In  the  case  of  each  built-in  child 
restraint  system  which  is  not  intended 
for  use  in  motor  vehicles  in  certain 
adjustment  positions  or  under  certain 
circumstances,  an  appropriate  statement 
of  the  manufacturers  restrictions 
regarding  those  positions  or 
circumstances. 

(3)  As  appropriate,  the  statements 
required  by  the  following  sections  will 
be  bulleted  and  placed  after  the 
statement  required  by  5.5.5(g)(1)  in  the 
following  order:  5.5.5(g)(2),  5.5.5(f). 
S5.5.5(h)  and  S5.5.5(i). 
***** 

(j)  Installation  diagrams  and 
instructions. 

(1)  A  diagram  or  diagrams  showing 
the  fully  activated  child  restraint  system 
in  infant  and/or  child  configurations. 

(2)  Any  installation  diagrams  and 
installation  instructions  labeled  on 
child  restraints  shall  be  outlined  in  red 
for  forward-facing  use  and  blue  for 
rearward-facing  use.  No  other  color 
shall  be  used  for  each  orientation 
position. 
***** 

(m)  Except  for  child  restraints  with  a 
single  position  for  the  harness  straps, 
each  child  restraint  system  that  has  belts 
designed  to  restrain  children  using  them 
shall  have  one  of  the  following 
statements,  inserting  the  manufacturer's 
recommendations  for  the  maximum 
mass  and  height  of  children: 

(1)  Use  only  with  children  who  weigh 

poimds  { kg)  or  less  and  whose 

height  is  (insert  values  in  English  and 
metric  units;  use  of  word  "mass"  in 
label  is  optional)  or  less;  or 

(2)  Use  only  with  children  who  weigh 

between and pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  (insert  appropriate 
values  in  English  and  metric  units)  or 
less;  or 

(3)  Use  only  with  children  who  weigh 

more  than pounds  (insert 

appropriate  English  and  metric  values; 
use  of  word  "mass"  is  optional)  and 
whose  height  is  more  than  (insert 
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appropriate  vedues  in  English  and 
metric  units). 

***** 

S5.6.5    Any  installation  diagrams 
and  installation  instructions  included  in 
the  written  instructions  shall  be 
outlined  in  red  for  forward-facing  use 
and  blue  for  rearward-facing  use.  No 
other  color  shall  be  used  for  each 
orientation  position. 


S5.6.6    The  printed  instructions  for 
each  child  restraint  system  shall  include 
the  following  statement: 

(a)  A  snug  harness  should  not  allow 
any  slack.  A  snug  harness  should  not, 
however,  be  so  tight  as  to  press  into  the 
child's  body. 

(b)  A  "snug"  strap  lies  in  a  relatively 
straight  line  without  sagging,  but  does 
not  press  on  the  child's  flesh  or  push 


the  child's  body  into  an  unnatural 
position. 

*        *        •  .      *         * 

Issued  on  October  29.  2001. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  01-27545  Filed  10-30-01:  3:26  pmj 
BILUNG  CODE  4910-S9-P 
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proposed  rules  that  are  applicable  to  the 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01-036N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  (NACMPI)  will  hold  a  public 
meeting  on  November  14-15,  2001.  to 
review  and  discuss  two  issues:  (1)  Retail 
Store  Exemption-FSIS  Current 
Thinking,  and  (2)  Modernizing 
Standards  of  Identity  for  Meat  and 
Poultry  Products.  Two  subcommittees  of 
the  full  Committee  will  also  meet  on 
November  14,  2001,  to  work  on  issues 
discussed  during  the  full  Committee 
session.  All  interested  parties  are 
welcome  to  attend  the  meetings  and  to 
submit  written  comments  and 
suggestions  concerning  issues  the 
Committee  will  review  and  discuss. 

DATES:  The  full  Committee  will  hold  a 
public  meeting  on  Wednesday, 
November  14.  and  Thursday,  November 
15,  2001  from  8:30  a.m.  to  5  p.m. 
Subcommittees  will  hold  open  meetings 
on  Wednesday,  November  14,  2001  from 
7  p.m.  to  9  p.m. 

ADDRESSES:  All  Committee  meetings 
will  take  place  at  the  Washington  Plaza, 
10  Thomas  Circle,  Washington,  DC 
20005;  telephone  (202)  842-1300.  The 
full  committee  will  meet  in  The 
National  Hall  on  November  14-15, 
2001.  A  meeting  agenda  is  available  on 
the  FSIS  Web  site  at  http:// 
www. f sis.  usda  .gov/OPPDE/nacmpi, 
which  is  a  sub-web  page  of  the  FSIS 
homepage  at  http://www.fsis.usda.gov. 
A  summary  of  the  agenda  may  also  be 
obtained  from  the  contacts  listed  below. 
Submit  one  original  and  two  copies  of 
written  comments  to  FSIS  Docket  Room, 


Docket  #01-036N,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102  Cotton  Annex,  300 
12th  Street  SW.,  Washington,  DC 
2025Q-3700.  Comments  may  also  be 
sent  by  facsimile  (202)  205-0381.  The 
comments  and  the  official  transcript  of 
the  meeting,  when  they  become 
available  will  be  kept  in  the  FSIS  Docket 
Room  at  the  address  provided  above.  All 
comments  received  in  response  to  this 
notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
reviewing  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Gioglio  for  technical 
information  at  (202)  205-0256  and 
Sonya  L.  West  for  meeting  information 
at  (202)  720-2561,  FAX  (202)  205-0157, 
or  e-mail  sonya.west@usda.gov.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Ms.  West  by  November  6.  2001, 
at  the  above  numbers  or  by  e-mail. 
Information  is  also  available  on  FSIS 
Web  site  at  http://www.fsis.usda.gov/ 
OPPDE/nacmpi. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  19,  2001,  the  Secretary  of 
Agricultm^  renewed  the  charter  for  the 
NACMPI.  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  of  Agriculture  pertaining  to 
the  Federal  and  State  meat  and  poultry 
inspection  programs  pursuant  to 
sections  7(c),  24.  205,  301(a)(3),  and 
301(c)  of  the  Federal  Meat  Inspection 
Act  and  sections  5(a)(3),  5(c),  8(b),  and 
11(e)  of  the  Poultry  Products  Inspection 
Act.  The  Administrator  of  FSIS  is  the 
chairperson  of  the  Committee. 
Membership  of  the  Committee  is  drawn 
from  representatives  of  consumer 
groups;  producers,  processors,  and 
marketers  from  the  meat  and  poultry 
industry;  State  government  officials;  and 
academia.  The  current  members  of  the 
NACMPI  are:  Dr.  Gladys  Bayse, 
Spelman  College;  Nancy  Donley,  Safe 
Tables  Oiu  Priority;  Sandra  Eskin, 
American  Association  of  Retired 
Persons;  Carol  Tucker  Foreman,  Food 
Policy  Institute,  Consumer  Federation  of 
America;  Michael  Govro,  Oregon 
Department  of  Agriculture;  Martin 
Holmes,  North  American  Meat 
Processors;  Dr.  Lee  C.  Jan,  Texas 
Department  of  Health;  Dr.  Alice 


Johnson,  National  Food  Processors 
Association;  Collette  Schutlz  Kaster, 
Premium  Standard  Farms;  Dr.  Daniel  E. 
LaFontaine,  South  Carolina  Meat 
Poultry  Inspection  Department;  Dr. 
frene  Leech,  Virginia  Tech;  Charles 
Link,  Cargill  Turkey  Products;  Dr. 
Catherine  Logue,  North  Dakota  State 
University;  Michael  Mamminga,  Iowa 
Department  of  Agriculture;  Dr.  Dale 
Morse.  New  York  Office  of  Public 
Health;  and  John  Neal,  Courseys 
Smoked  Meats. 

The  Committee  has  two  standing 
subcommittees  to  deliberate  on  specific 
issues  and  make  recommendations  to 
the  whole  Committee. 

Members  of  the  public  will  be 
required  to  register  before  entering  the 
meeting. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  effect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  October  30, 
2001. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
[PR  Doc.  01-27538  Filed  10-30-01;  9:59  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  additions 
and  deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a 
commodity  and  services  to  be  furnished 
by  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities,  and  to  delete  a 
commodity  and  a  service  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  3,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
piupose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  commodity  or  service 
will  be  required  to  procure  the 
commodity  and  services  listed  below 
bom  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 


services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information.  The  following  commodity 
and  services  are  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodity 

Stand.  Office  Machine 

7110-00-601-9849 

7110-01-136-1563 

7110-00-601-9835 

NPA:  Knox  County  ARC,  Knoxville, 

Tennessee 
Government  Agency:  GSA/National  Furniture 
Center  for  Zones  2  and  3 

Services 

Compact  Disc  Duplication  and  Printing,  U.S. 

Department  of  Agriculture,  Bellsville, 

Maryland 
NPA:  ServiceSource,  Inc.,  Alexandria, 

Virginia 
Government  Agency:  U.S.  Department  of 

Agriculture 
Mailroom  Operation,  Federal  Deposit 

Insurance  CorjKJration,  1910  Pacific 

Avenue.  Dallas,  Texas 
NPA:  Dallas  Lighthouse  for  the  Blind,  Inc., 

Dallas.  Texas 
Government  Agency:  Federal  Deposit 

Insurance  Corporation 
Photocopying.  James  E.  Van  Zandt  Veterans 

Affairs  Medical  Center,  Altoona. 

Pennsylvania 
NPA:  North  Central  Sight  Services.  Inc.. 

Williamsport,  Pennsylvania 
Govemmenf  Agency:  Department  of  Veterans 

Affairs 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  deletion  bom  the 
Procurement  List. 

The  following  commodity  and  service 
are  proposed  for  deletion  firom  the 
Procurement  List: 

Commodity 

Hood,  Radioactive  Contaminant 
Protective 


8415-OO-NSH-0027 
Service 

Janitorial/Custodial 
U.S.  Air  Force  Recruiting  Station, 
Wasilla,  Alaska 

Sheryl  0.  Kenneriy, 

Director.  Information  Management. 

|FR  Doc.  01-27570  Filed  11-1-01;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTKW:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  3,  2001. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy  (703)  603-7740. 
SUPPLEMENTARY  MFORMATION:  On  August 
31  and  September  18,  2001  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (66  FR  45959  and 
48115)  of  proposed  additions  to  the 
Procurement  List. 

The  Following  Comments  Pertain  to 
Milk,  Non-Fat  Dry,  Instantized 

Comments  were  received  from  the 
three  current  contractors  for  the  dry 
milk,  from  workers  at  one  of  the 
designated  nonprofit  agencies,  from  five 
Members  of  Congress,  two  State 
representatives,  and  a  county  executive 
supporting  the  proposed  addition  to  the 
Procurement  List,  and  from  two 
Members  of  Congress  and  two  State 
legislators  opposing  the  proposed 
addition.  Congressional  and  State 
legislative  opposition  to  the  proposed 
addition  focuses  on  one  plant  operated 
by  one  of  the  three  current  contractors, 
a  very  large  business  which  will  be  only 
minimally  impacted  by  the  addition  of 
dry  milk  to  the  Procurement  List.  That 
contractor  told  the  Committee  it  intends 
to  sell  the  plant  to  another  of  the  current 
contractors  for  the  drj'  milk,  but  will 
close  it  instead  if  the  proposed  addition 
is  approved. 
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If  this  plant  is  closed,  the  contractor 
indicated  that  22  people  will  lose  their 
jobs,  in  an  area  where  comparable 
employment  is  not  easy  to  find  locally. 
The  proposed  addition  to  the 
Procurement  List,  however,  is  projected 
to  create  over  100  jobs  for  people  with 
severe  disabilities,  a  group  whose 
unemployment  rate  has  recently  been 
estimated  to  be  70  percent,  well  above 
the  rate  for  other  groups  including  those 
in  the  locality  of  the  affected  plant. 
Consequently,  the  Committee  has 
concluded  that  the  benefit  to  people 
with  severe  disabilities  created  by  this 
Procurement  List  addition  outweighs 
the  harm  which  may  be  done  to  the 
plant's  employees,  who  could  more 
readily  find  other  jobs. 

The  current  contractor  which 
intended  to  purchase  the  other 
contractor's  plant  informed  the 
Committee  that  the  proposed  addition 
would  have  a  serious  impact  on  its  plant 
which  produces  dry  milk  for  the 
Government.  Like  the  plant  mentioned 
above,  this  contractor's  plant  has 
become  increasingly  dependent  on 
Government  sales  in  recent  years  as 
consumer  use  of  dry  milk  has  declined, 
to  the  point  where  such  sales  now 
represent  a  large  minority  of  the  plant's 
total  sales.  Loss  of  these  sales,  according 
to  the  contractor,  will  mean  downsizing 
of  the  plant  and  loss  of  jobs  for  an 
unspecified  number  of  its  61  workers. 

As  indicated  above,  the  Committee 
believes  that  any  job  loss  at  this 
contractor's  plant  would  be  outweighed 
by  the  creation  of  a  larger  number  of 
jobs  for  people  with  severe  disabilities. 
In  addition,  the  four  nonprofit  agencies 
designated  to  supply  the  Government 
with  the  dry  milk  intend  to  subcontract 
the  instantizing  process  to  an  approved 
supplier.  This  contractor  is  one  of  the 
approved  suppliers  with  which  the 
nonprofit  agencies  are  negotiating.  If 
this  contractor  supplies  instantized  milk 
to  the  nonprofit  agencies,  the  job  losses 
at  its  plant  should  be  less  than  it 
currently  estimates. 

Both  these  contractors  noted  that 
there  are  health  issues  involved  in  the 
production  of  instantized  dry  milk,  and 
that  their  plants  are  certified  by  the  U.S. 
Department  of  Agriculture  (USDA)  as 
meeting  the  health  standards  for  dry 
milk  production.  USDA  has  informed 
the  Committee  that  the  designated 
nonprofit  agencies  either  have  been 
certified  as  meeting  these  standards  or 
are  in  the  process  of  being  certified. 

The  third  current  contractor  informed 
the  Committee  that  it  is  a  small 
business,  and  that  USDA  policy 
prohibits  the  transfer  of  contracts  fi'om 
successful  contractors  such  as  itself  to 
the  Committee's  program.  USDA  has 


informed  the  Committee  that  it  has  no 
such  policy. 

The  contractor  claimed  that  it  would 
be  severely  impacted  by  not  being  able 
to  recoup  its  investment  in  equipment 
and  processes  needed  to  produce  the 
dry  milk  through  further  Government 
contracts.  The  contractor  also  claimed 
that  the  process  of  having  the  milk 
instantized  by  a  subcontractor  in  bulk 
and  shipped  to  the  nonprofit  agencies 
for  packaging  at  their  locations  would 
destroy  the  effects  of  the  instantizing 
and  make  the  milk  unable  to  meet 
Government  quality  standards,  as  well 
as  raising  the  price  to  the  Government. 
The  contractor  provided  a  letter  from  its 
instantizing  subcontractor  which  noted 
that  losing  this  contract  could  result  in 
job  losses  for  employees  with 
disabilities  at  the  subcontractor's  plant. 

By  its  own  admission,  this  contractor 
is  an  "autonomous  subsidiary"  of  a 
larger  entity,  which  is  not  a  small 
business.  The  Committee  looks  at  the 
entire  corporate  structure  of  an  affected 
contractor  when  assessing  impact  of  a 
Procurement  List  addition.  41  CFR  51- 
2.4(a)(4)(A).  Loss  of  the  dry  milk 
contract  would  not  cause  a  severe 
impact  on  the  larger  corporate  entity. 
The  contractor  has  only  been  producing 
dry  milk  for  USDA  for  a  short  time,  so 
it  cannot  be  said  to  be  dependent  on  this 
contract.  Because  of  the  competitive 
bidding  requirement,  the  contractor 
cannot  rely  on  the  possibility  of 
retaining  the  contracts  for  an  item  long 
enough  to  recoup  a  substantial 
investment.  Accordingly,  the  Committee 
does  not  consider  the  frustration  of  this 
expectation  to  constitute  severe  adverse 
impact  on  the  contractor. 

USDA  has  informed  us  that 
instantized  milk  can  be  successfully 
shipped  in  bulk  without  noticeably 
reducing  the  quality  of  the  milk,  and 
such  shipments  are  the  norm  in  the  dry 
milk  industry.  The  designated  nonprofit 
agencies  are  considering  using  the 
instantizing  subcontractor  mentioned  in 
the  previous  paragraph  to  do  their 
instantizing,  in  which  case  any  loss  of 
jobs  by  that  company  would  be  less  than 
the  subcontractor  has  predicted.  The 
price  of  the  dry  milk  would  not  be 
increased  beyond  the  level  of  a  fair 
market  price  as  a  result  of  this  addition 
to  the  Procurement  List. 

For  the  reasons  stated  in  the  above 
paragraphs,  the  Committee  has 
concluded  that  this  addition  to  the 
Procurement  List  is  not  likely  to  have  a 
severe  adverse  impact  on  the  three 
current  suppliers  of  this  dry  milk. 
However,  in  order  to  provide  a  more 
orderly  transition  from  commercial 
suppliers  to  the  Committee's  program, 
and  to  mitigate  the  immediate  impact  of 


the  addition  on  those  suppliers,  the 
Committee  has  agreed  to  a  partial 
waiver  of  its  mandatory  soiut:e  authority 
over  the  dry  milk,  in  the  amount  of  34 
percent  of  USDA's  supply  requirement, 
for  a  period  not  to  exceed  one  year. 

The  Following  Material  Pertains  to  All 
of  the  Items  Being  Added  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  service  are  added  to  the 
Procurement  List: 

Commodity 

Milk.  Non-Fat  Dry,  Instantized 

8910-0O-NSH-O002 

Service 

Office  Supply  Store 

Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center, 
Oklahoma  City.  Oklahoma 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercisfKl  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  01-27571  Filed  11-1-01;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Mexico  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  1 :30  p.m. 
and  adjourn  at  4  p.m.  on  Friday, 
November  30,  2001,  at  the  Albuquerque 
Marriott,  2101  Louisiana  Boulevard  NE, 
Albuquerque,  New  Mexico  87110.  The 
purpose  of  the  meeting  is  to  discuss 
civil  rights  issues  in  New  Mexico  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  October  29. 
2001. 

Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  01-27556  Filed  11-1-01;  8:45  am] 
BILUNG  COOE  633»-<>1-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonee  Board 
[Docket  42-2001] 

Foreign-Trade  Zone  204—Tri-Citiea 
Area  (TN/VA);  Application  for 
Expanaion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Tri-Cities  Airport 
Commission,  grantee  of  Foreign-Trade 
Zone  204,  requesting  authority  to 
expand  its  zone  in  the  Tri-Cities  area 
(TN/VA).  The  Tri-Cities  Regional 
Airport  has  been  designated  a  Customs 
user  fee  facility  by  the  U.S.  Customs 
Service.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
fomially  filed  on  October  26,  2001. 

FTZ  204  was  approved  on  October  21, 
1994  (Board  Order  706,  59  FR  54432, 
10/31/94).  The  zone  project  currently 


consists  of  the  following  sites  in  the  Tri- 
Cities  area:  Site  1  (1.040  acres) — Tri- 
Cities  Regional  Airport  complex, 
Blountville  (Sullivan  County).  TN;  Site 
2  (440  acres) — St.  John/Eldred  Business 
Park.  Johnson  City  (Washington 
County),  TN;  Site  3  (330  acres}— 
Northeast  Tennessee  Business  Park, 
adjacent  to  the  Tri-Cities  Regional 
Airport,  Kingsport  (Sullivan  County), 
TN;  Site  4  (129  acres)— Bristol 
Tennessee  Industrial  Park,  Bristol 
(Sullivan  County),  TN;  Site  5  (750 
acres) — Tri-Coimty  Industrial  Park, 
Piney  Flats  (Sullivan  County).  TN;  Site 
6  (206  acres) — Regional  Med-Tech 
Center,  Johnson  City  (Washington 
County),  TN;  and.  Site  7  (103  acres)— 
Linden/Hairston  Industrial  Park,  Linden 
Ehive  at  Bonham  Road,  Bristol.  VA. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  two  new  sites  in  the  Tri- 
Cities  area  (Proposed  Sites  8  and  9): 
Proposed  Site  8  (3,000  acres) — Holston 
Business  and  Technology  Park,  4509 
West  Stone  Drive,  Kingsport  (Hawkins 
County),  TN;  and.  Proposed  Site  9  (134 
acres)— Washington  County  Industrial 
Park,  Cherry  Hill  Road,  Johnson  City 
(Washington  County),  TN.  Proposed  Site 
8  is  part  of  the  Holston  Army 
Ammunitions  Plant  which  is  owned  by 
the  U.S.  Department  of  the  Army  and 
being  converted  to  commercial  use.  BAE 
Systems  has  entered  into  a  facilities  use 
contract  with  the  U.S.  Department  of 
Army  to  manage,  maintain,  operate  and 
develop  the  facility  for  commercial  use. 
BAE's  plans  include  the  development  of 
the  industrial  park  described  above. 
Proposed  Site  9  is  owned  by 
Washington  Coimty.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099— 14th  St.,  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W.  1401  Constitution  Ave., 
NW.,  Washington,  DC  20230. 


The  closing  period  for  their  receipt  is 
January  2,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
January  6,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Greater  Tri-Cities 
Foreign-Trade  Zone,  2525  Highway  75, 
Air  Cargo  Terminal  Building,  Suite  103, 
Blountville,  TN  37617. 

Dated:  October  29.  2001. 
Deimis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  01-27622  Filed  11-1-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-421-807] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Hot-Rolled  Carlxm 
Steel  Rat  Products  From  The 
Netherlands 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final 
determination  of  sales  at  less  than  fair 
value. 

EFFECTIVE  DATE:  November  2.  2001. 
FOR  FURTHER  INFORMA'nON  CONTACT: 

Melissa  Blackledge.  Mike  Heaney,  or 
Robert  James,  Antidumping  and 
Countervailing  Duty  Eniorcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  at  (202)  482-3518,  (202)  482- 
4475,  or  (202)  482-0649.  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 

Anaendment  to  the  Final  Determination 

On  September  21,  2001.  the 
Department  determined  that  certain  hot- 
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rolled  carbon  steel  flat  products  (hot- 
rolled)  from  the  Netherleinds  are  being, 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value  (LTFV),  as 
provided  in  section  735(a)  of  the  Tariff 
Act.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
From  The  Netherlands,  66  FR  50408 
(October  3,  2001)  (Final  Determination). 
On  October  3,  2001,  respondent  Corns 
Staal  BV  (Corns  Staal)  timely  filed  an 
allegation  that  the  Department  had 
made  two  ministerial  errors  in  its  final 
determination.  Petitioners  (United 
States  Steel  LLC,  Bethlehem  Steel 
Corporation.  Gallatin  Steel  Company, 
IPSCO  Steel.  Inc.,  LTV  Steel  Company, 
Inc.,  National  Steel  Corporation,  Nucor 
Corporation,  and  Steel  Dynamics,  Inc.) 
also  timely  alleged  several  ministerial 
errors  on  October  3,  2001.  Both 
interested  parties  requested  that  we 
correct  the  errors  and  publish  a  notice 
of  amended  final  determination  in  the 
Federal  Register.  See  19  CFR 
351.224(e).  In  addition,  on  October  9. 
2001 ,  petitioners  filed  comments  in 
rebuttal  of  one  of  Corns  Staal's  alleged 
errors. 

Corns  Staal's  submission  alleges  the 
following  errors: 

•  The  Department  inadvertently 
applied  the  revised  inland  ft^ight 
expense  for  sales  by  Rafferty- Brown  of 
North  Carolina  (RBN)  to  all  U.S.  sales; 
and 

•  The  Department  inadvertently 
treated  all  U.S.  sales  as  export  price  (EP) 
sales  when  it  intended  to  treat  only 
sales  of  tolled  subject  merchandise  as 
EP  sales. 

See  Letter,  Steptoe  &  Johnson  LLP, 
October  3.  2001  passim.        | 

In  their  rebuttal  submission 
petitioners  note  that  the  treatment  of  all 
U.S.  sales  as  EP  sales  by  the  Department 
was  not  a  ministerial  error,  and  that  the 
Department  intended  to  treat  all  U.S. 
sales  as  EP  sales. 

Petitioners'  submission  alleges  the 
following  errors: 

•  The  Department  double-counted 
early  payment  discounts  for  both  Laura 
Metaal  BV  and  Namascor  BV; 

•  The  Department  double-counted  a 
rebate  for  one  customer  which  was 
reported  incorrectly  as  a  billing 
adjustment  and  correctly  as  a  rebate; 

•  The  Department  inadvertently 
applied  the  revised  warranty  expense 
factor  for  sales  made  by  RBN  to  all  U.S. 
sales  instead  of  only  to  RBN  sales; 

•  The  Department  failed  to  correctly 
adjust  the  billing  adjustments  for  certain 
U.S.  sales  on  an  invoice-specific  basis, 
the  Department  applied  an  adjustment 
rate  to  all  U.S.  sales  and  not  only  to  the 


sales  in  question,  the  Department  then 
failed  to  recalculate  credit  for  the 
invoices  in  question,  and  the 
Department  applied  the  incorrect  factor 
to  adjust  the  respondent's  billing 
adjustments; 

•  The  Department  attempted  but 
failed  to  adjust  further  manufacturing 
costs  for  certain  sales  by  Rafferty-Brown 
of  Connecticut;  and 

•  Finally,  the  Department 
inadvertently  omitted  changes  in  the 
margin  calculation  and  model  match 
programs  which  would  have  revised 
costs  for  one  model,  as  intended  by  the 
Department  and  stated  in  its 
Memorandimi  fiY)m  Heidi  Norris  to  Neal 
Halper,  Director  of  Office  of  Accounting, 
re:  Cost  of  Production  and  Constructed 
Value  Calculation  Adjustments  for  the 
Final  Determination  (Sept.  19,  2001)  at 
1-2. 

See  Letter,  Skadden,  Arps,  Slate, 
Meagher  &  Flom  LLP,  October  3,  2001 
passim. 

The  Department's  regulations  define  a 
ministerial  error  as  one  involving 
"addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication  or  the  like,  and  any  other 
similar  type  of  imintentional  error 
which  the  Secretary  considers 
ministerial."  19  CFR  351.224(f). 

After  reviewing  both  parties' 
allegations  and  petitioners'  rebuttal  we 
have  determined,  in  accordance  with  19 
CFR  351.224.  that  the  Final 
Determination  includes  several 
ministerial  errors.  As  to  Corns  Staal's 
allegations,  we  agree  with  Corns  Staal 
that  each  of  the  points  raised  by  Corns 
Staal  constitutes  a  ministerial  error.  See 
Memorsmdimi  For  Richard  Weible; 
"Allegations  of  Ministerial  Errors;  Final 
Determination  in  the  Investigation  of 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  fi-om  the  Netherlands* 
(Ministerial  Errors  Memorandum),  dated 
October  23,  2001,  a  public  version  of 
which  is  on  file  in  room  B-099  of  the 
main  Commerce  building,  and  the  Final 
Determination,  66  FR  at  50408. 

Finally,  we  agree  that,  with  the 
exception  of  one  allegation,  the  errors 
alleged  by  petitioners  represent 
ministerial  errors  and  have  been 
corrected  for  this  amended  final 
determination.  The  alleged  ministerial 
error  with  which  we  do  not  agree  is 
petitioners'  belief  that  the  Department's 
methodology  for  adjusting  the 
respondent's  billing  adjustments 
constituted  a  ministerial  error.  For  a 
detailed  description  of  each  of  these 
allegations  and,  where  applicable,  our 
resultant  corrections,  see  the  Ministerial 
Errors  Memorandum.  Therefore,  in 


accordance  with  19  CFR  351.224(e),  we 
are  amending  the  final  determination  of 
the  antidumping  duty  investigation  of 
certain  hot-rolled  carbon  steel  flat 
products  horn  the  Netherlands.  The 
revised  weighted-average  dumping 
margins  are  in  the  Amended  Final 
Determination  section,  below. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  greater,  neither  clad,  plated,  nor 
coated  with  metal  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceeding  1250  mm,  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  investigation. 
Specifically  included  within  the  scope 
of  this  investigation  are  vacuimi 
degassed,  fully  stabilized  (commonly 
referred  to  as  interstitial-free  (IF))  steels, 
high  strength  low  alloy  (HSLA)  steels, 
and  the  substrate  for  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobium, 
vanadium,  and  molybdenum.  The 
substrate  for  motor  lamination  steels 
contains  micro-alloying  levels  of 
elements  such  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS),  are 
products  in  which:(i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
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1.25  percent  of  nickel ,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this 
investigation  unless  otherwise 
excluded.  The  following  products,  by 
way  of  example,  are  outside  or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  ASTM  specifications 
A543,  A387,  A514,  A517,  A506). 

•  Society  of  Automotive  Engineers 
(SAE)/ American  Iron  and  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS. 

•  Silico-manganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the  HTS  at 
subheadings:  7208.10.15.00, 
7208.10.30.00,  7208.10.60.00, 
7208.25.30.00,  7208.25.60.00, 
7208.26.00.30.  7208.26.00.60, 
7208.27.00.30.  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60, 
7208.37.00.30.  7208.37.00.60. 
7208.38.00.15.  7208.38.00.30. 
7208.38.00.90.  7208.39.00.15. 
7208.39.00.30,  7208.39.00.90. 
7208.40.60.30.  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00.  7211.14.00.90, 
7211.19.15.00.  7211.19.20.00, 
7211.19.30.00.  7211.19.45.00. 
7211.19.60.00.7211.19.75.30. 
7211.19.75.60.  and  7211.19.75.90. 
Certain  hot-rolled  flat-rolled  carbon 
steel  flat  products  covered  by  this 
investigation,  including:  vacuum 
degassed  fully  stabilized;  high  strength 
low  alloy;  and  the  substrate  for  motor 
lamination  steel  may  also  enter  under 
the  following  tariff  numbers: 


7225.11.00.00,  7225.19.00.00. 
7225.30.30.50.  7225.30.70.00. 
7225.40.70.00.  7225.99.00.90, 
7226.11.10.00,7226.11.90.30, 
7226.11.90.60,  7226.19.10.00. 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00.  7226.91.80.00,  and 
7226.99.00.00.  Subject  merchandise 
may  also  enter  under  7210.70.30.00. 
7210.90.90.00,  7211.14.00.30, 
7212.40.10.00,  7212.40.50.00,  and 
7212.50.00.00.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Amended  Final  Detenninatioii 

We  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands  to  reflect  the  correction  of 
the  above-cited  ministerial  errors.  The 
revised  final  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Weighted-av- 
erage margin 
(percent) 

Corus  Staal  BV  (Corus 

Staal) 

All  Others 

2.59 
2.59 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Tariff  Act,  we  are 
directing  the  United  States  Customs 
Service  (Customs)  to  continue 
suspending  liquidation  on  all  imports  of 
the  subject  merchandise  from  the 
Netherlands.  Customs  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amoimt 
by  which  normal  value  exceeds  the 
export  price  as  indicated  in  the  chart 
above.  These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
international  Trade  Commission  of  our 
amended  final  determination.  This 
determination  is  issued  and  published 
in  accordance  with  section  736(d)  and 
777(i)(l)  of  the  Tariff  Act  of  1930,  as 
amended. 

Dated:  October  24.  2001. 
Richard  W.  Moreiand, 

Acting  Assistant  Secretary,  for  Import 

Administration. 

[FR  Doc.  01-27621  Filed  11-1-01:  8:45  am) 

BHJJNG  COOE  3S10-OS-* 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58S-«16] 

Notice  of  Extension  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Stainless  Steel  Butt- 
Weld  Pipe  Fittings  from  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  final 
results  of  antidumping  duty 
administrative  review. 

EFFECTtVE  DATE:  November  2.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Alex 

Villanueva  or  James  Doyle,  Office  IX, 
DAS  Group  III,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW, 
Washington,  DC  20230;  telephone 

(202)  482-6412  and  (202)  482-0159. 
respectively. 

Extension  of  Final  Results 

The  Department  of  Commerce  ("the 
Department")  is  postponing  the  final 
results  in  the  antidumping  duty 
administrative  review  of  Certain 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
("SSBWPF")  ftt)m  Taiwan.  The  deadline 
for  issuing  the  final  results  in  this 
administrative  review  is  currently 
November  9,  2001. 

On  July  31,  2000,  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  of  June  1 ,  2000  through 
May  31.  2001.  See  Notice  of  Initiation  of 
Antidumping  or  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part  65  FR  46687  (July 
31.  2000).  On  July  12.  2001.  the 
Department  published  the  preliminary 
results  of  this  review  (66  FR  36555).  The 
date  for  issuing  the  final  results  of  the 
review  is  currently  November  9,  2001. 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  final  results  within  120  days  from 
the  date  of  publication  of  the 
preliminary  results,  the  administering 
authority  may  extend  the  period  within 
which  to  issue  its  final  results  by  an 
additional  60  days.  Completion  of  the 
final  results  within  the  120-day  period 
is  impracticable  for  the  following 
reasons:  (1)  This  review  involves  certain 
complex  United  States  indirect  selling 
expense  issues  including,  but  not 
limited  to,  financial  statements  and 
interest  expenses;  (2)  this  review 
involves  certain  complex  Constructed 
Export  Price  ("CEP")  adjustments 
including,  but  not  limited  to,  CEP  profit 
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and  CEP  offset;  (3)  this  review  involves 
certain  complex  warehouse  expenses  in 
the  United  States  including,  but  not 
limited  to,  inland  freight  and  inventory; 
(4)  there  is  a  concurrent  scope  analysis 
underway  in  this  same  proceeding. 

Because  it  is  not  practicable  to 
complete  the  review  within  the  time 
specified,  we  are  extending  the  time 
limit  for  the  final  results  of  the 
administrative  review  of  SSBWPF  from 
Taiwan  by  30  days,  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930.  as  amended. 

The  date  for  issuing  the  final  results 
is  extended  from  November  9,  2001  to 
December  9,  2001. 

Dated:  October  25.  2001. 
Edward  C.  Yang. 
Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  01-27620  Filed  11-1-01:  8:45  am| 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-«14] 


Stainless  Steel  Sheet  and  Strip  In  Colls 
From  France:  Extension  of  Time  Limit 
for  the  Final  Results  of  ttie 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  the  final  results  of  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  France.  This  review  covers 
the  period  January  4, 1999  through  )une 
30,  2000. 

EFFECTIVE  DATE:  November  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  at  (202)  482-3434;  Office 
of  AD/CVD  Enforcement,  Group  III, 
Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 

Statutory  Time  Limits        | 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"), 
requires  the  Department  of  Commerce 
("the  Department")  to  issue  the  final 
results  of  an  antidumping  duty 
investigation  within  120  days  of  the 
date  on  which  the  preliminary  results 


are  published.  However,  if  the 
Department  concludes  that  it  is  not 
practicable  to  issue  the  results  by  the 
original  deadline,  it  may  extend  the  120- 
day  period  to  180  days. 

Baclcgroimd 

On  September  6,  2000,  the 
Department  published  a  notice  of 
initiation  of  the  administrative  review  of 
stainless  steel  sheet  and  strip  in  coils 
from  France,  covering  the  period 
January  4,  1999  through  June  30.  2000 
(65  FR  53980).  See  Notice  of  Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews  and 
Requests  for  Revocation  in  Part,  65  FR 
53980  (September  6,  2000).  The 
preliminary  results  were  published  in 
the  Federal  Register  on  August  8,  2001. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  France:  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  ["Preliminary 
Results"),  66  FR  41538  (August  8,  2001). 
The  current  due  date  for  the  final  results 
is  December  6,  2001. 

Extension  of  Time  Limits  for  the  Final 
Results 

Due  to  the  complexity  of  issues,  such 
as  home  market  affiliated  downstream 
sales,  U.S.  further  manufacturing  sales 
of  five  entities,  and  complicated  cost 
accounting  issues  present  in  this 
administrative  review,  it  is  not 
practicable  to  complete  this  review  with 
the  original  time  limit.  See 
Memorandum  from  Edward  C.  Yang  to 
Joseph  A.  Spetrini.  Extension  of  Time 
Limit  for  the  Preliminary  Results  of 
Administrative  Review  of  Certain 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  France,  on  file  in  the  Central 
Records  Unit  (CRU)  of  the  Main 
Commerce  Building,  Room  B-099. 
Therefore,  the  Department  has 
postponed  the  deadline  for  issuing  the 
final  results  until  February  4,  2002, 
which  is  180  days  after  publication  of 
the  Preliminary  Results. 

Dated:  October  25.  2001. 
Edward  C.  Yang, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  01-27619  Filed  11-1-01;  8:45  am) 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Monterey 
Bay  National  Marine  Sanctuary 
Advisory  Council 

agency:  Marine  Sanctuaries  Division 
(MSD),  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Monterey  Bay  National 
Marine  Sanctuary  (MBNMS  or 
Sanctuary)  is  seeking  applicants  for  the 
following  four  seats  on  its  Sanctuary 
Advisory  Council  (Council): 
Conservation,  Tourism,  Education,  and 
Diving.  Applicants  are  chosen  based 
upon  their  particular  expertise  and 
experience  in  relation  to  the  seat  for 
which  they  are  applying;  community 
and  professional  aiffiliations;  philosophy 
regarding  the  conservation  and 
management  of  marine  resources;  and 
the  length  of  residence  in  the  area 
affected  by  the  Sanctuary.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  three-year  terms,  ending 
on  February  1,  2005,  pursuant  to  the 
Council's  Charter. 
DATES:  Applications  are  due  by 
December  14,  2001. 
ADDRESSES:  Application  kits  may  be 
obtained  Karen  Grimmer  at  the 
Monterey  Bay  National  Marine 
Sanctuary,  299  Foam  Street,  Monterey, 
California  93940.  Completed 
applications  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Grimmer  at  (831)  647-4253,  or 
Karen.Grimmer@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
MBNMS  Advisory  Council  was 
established  in  March  1994  (the  current 
Council  has  served  since  February  2001) 
to  assure  continued  public  pculicipation 
in  the  management  of  the  Sanctuary. 
Since  its  establishment,  the  Coimcil  has 
played  a  vital  role  in  the  decisions 
affecting  the  Sanctuary  along  the  central 
California  Coast. 

The  Council's  nineteen  voting 
members  represent  a  variety  of  local 
user  groups,  as  well  as  the  general 
public,  plus  seven  local,  state  and 
federal  governmental  jurisdictions.  In 
addition,  the  respective  managers  for 
the  four  California  National  Marine 
Sanctuaries  (Channel  Islands  National 
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Marine  Sanctuary,  Cordell  Bank 
National  Marine  Sanctuary,  Gulf  of  the 
Farallones  National  Marine  Sanctuary, 
and  the  Monterey  Bay  National  Marine 
Sanctuary)  and  the  Elkhom  Slough 
National  Estuarine  Research  Reserve  sit 
as  non-voting  members. 

The  Council  is  supported  by  four 
working  groups:  The  Research  Activity 
Panel  (RAP)  chaired  by  the  Research 
Representative,  the  Sanctuary  Education 
Panel  (SEP)  chaired  by  the  Education 
Representative,  the  Conservation 
Working  Group  (CWG)  chaired  by  the 
Conservation  Representative,  and  the 
Business  &  Tourism  Activity  Panel 
(BTAP)  chaired  by  the  Business/ 
Industry  Representative,  each  dealing 
with  matters  concerning  research, 
education  and  resource  protection.  The 
working  groups  are  composed  of  experts 
from  the  appropriate  fields  of  interest 
and  meet  monthly,  or  bi-monthly, 
serving  as  invaluable  advisors  to  the 
Council  and  the  Sanctuary 
Superintendent. 

The  Council  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  federal 
management  agencies,  user  groups, 
researchers,  educators,  policy  makers, 
and  other  various  groups  that  help  to 
focus  efforts  and  attention  on  the  central 
California  coastal  and  marine 
ecosystems. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  Manager  and 
is  instrumental  in  helping  develop 
policies,  program  goals,  and  identify 
education,  outreach,  research,  long-term 
monitoring,  resource  protection  and 
revenue  enhancement  priorities.  The 
Council  works  in  concert  with  the 
Sanctuary  Manager  by  keeping  him  or 
her  informed  about  issues  of  concern 
throughout  the  Sanctuary,  offering 
recommendations  on  specific  issues, 
and  aiding  the  Manager  in  achieving  the 
goals  of  the  Sanctuary  program  within 
the  context  of  California's  marine 
programs  and  policies. 

Authority:  16  U.S.C.  1431  ef  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuar>'  Program) 

Dated:  October  25.  2001. 
Jamison  S.  Hawldns, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-27615  Filed  11-1-01;  8:45  am) 
MUINQ  COOe  SS1(M»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  0MB  for  clearance,  the 
following  proposal  for  a  new  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  is  a  proposed 
collection  of  information  not  previously 
approved  by  the  Office  of  Management 
and  Budget. 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  3, 
2001. 

Title  and  OMB  Number:  Air  Force 
Research  Laboratory  Public  Awareness 
Survey;  OMB  Number  0701-(To  Be 
Determined). 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  441. 

Responses  Per  Respondent:  1. 

Annual  Responses:  441. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  110. 

Needs  and  Uses:  The  Air  Force 
Research  Laboratory  will  use  this 
information  collection  to  serve  as  a  basis 
to  educate  and  communicate  to  the 
public  contributions  the  Research 
Laboratory  plays  in  developing  the  Air 
Force  of  the  future.  As  such,  it  is 
imperative  the  Research  Laboratory 
understands  the  current  level  of 
information  the  average  Air  Force 
member  has  regarding  the  laboratory's 
contributions.  With  this  information, 
the  Air  Force  Research  Laboratory  will 
be  better  able  to  develop 
communication  strategies  to  employ 
with  the  public. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  Biennially. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Gushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 


Dated:  October  24.  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-27517  Filed  11-1-01:  8:45  am) 
BHXMG  COOE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Grant  an  Exclusive 
Ucense  of  a  U.S.  Government-Owned 
Patent;  Correction 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command.  DOD. 
ACTION:  Notice;  correction. 

SUMMARY:  The  U.S.  Army  Medical 
Research  and  Materiel  Command 
published  a  document  in  the  Federal 
Register  of  October  18.  2001.  concerning 
intent  to  grant  an  exclusive  license  of  a 
U.S.  Government-owned  patent. 
Inadvertently,  the  incorrect  information 
was  provided  under  the  summary. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine. 
Patent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

Correction 

In  the  Federal  Register  of  Oct  18, 
2001.  in  FR  Doc.  01-26191.  on  page 
52898,  in  the  second  column,  correct 
the  SUMMARY  caption  to  read: 
SUMMARY:  In  accordance  with  35  U.S.C. 
209(e)  and  37  CFR  404.7(a)(I)(i). 
announcement  is  made  of  the  intent  to 
grant  an  exclusive,  royalty-bearing, 
revocable  license  to  U.S.  patent  number 
5.607.979  issued  March  4,  1997  entitled 
"Topical  Skin  Protectants  "  to  DFB 
Pharmaceuticals,  Inc  with  its  principal 
place  of  business  at  3909  Hulen  Street. 
Fort  Worth,  Texas  76107. 

Liu  D.Ortiz. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  01-27627  Filed  11-1-01;  8:45  ami 

■ajJNQ  COOC  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  Of  ttw  Army 

AvaiiaMilty  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Conc«mir>g  Critical  Care  Platform 
Litters 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command.  DOD. 


55642 


Federal  Register / Vol.  66,  No.  213 /Friday,  November  2,  2001 /Notices 


ACTION:  Notice. 


summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/961,405  entitled 
"Critical  Care  Platform  for  Litters"  and 
filed  September  25,  2001.  Foreign  rights 
are  also  available  (PCT/USOl/29848). 
The  United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate.  MCMR-JA,  504  Scott  Street, 
Fort  Detrick.  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues.  Ms.  Elizabeth  Arwine. 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  This 
invention  includes  a  platform  having  a 
support  surface,  a  pair  of  legs  connected 
to  the  support  surface,  and  footings  and 
securing  mechanism  on  the  legs  for 
attaching  the  invention  to  a  litter  that 
satisfies  NATO  requirements.  The 
invention  attaches  to  the  poles  used  to 
carry  a  patient  on  a  litter  such  that  the 
invention  provides  space  for  the 
patient's  legs  to  pass  under  if  necessary. 
A  further  embodiment  of  the  invention 
adds  at  least  one  accessory  clip,  which 
includes  at  least  one  attachment  for  a 
piece  of  medical  equipment  such  as 
medical  monitors,  ventilators,  and 
infusion  pumps. 

Luz  D.  Ortiz, 

Army  Federal  Register. 

(FR  Doc.  01-27633  Filed  11-1^1;  8:45  am) 

BIUMGCOOE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 


Department  of  the  Army 


Availability  of  U.S.  Patent  Application 
for  Non-Exclusive,  Exclusive,  or 
Partially  Exclusive  Licensing 

agency:  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  part  404  announcement 
is  made  of  the  availability  for  licensing 
of  the  following  U.S.  Patent  application 
for  non-exclusive,  exclusive,  or  partially 
exclusive  licensing.  The  patent 
application  listed  below  has  been 
assigned  to  the  United  States 


Government  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney,  U.S.  Army  SBCCOM.  ATTN: 
AMSSB-CC  (Bldg  E4435).  APG.  MD 
21010-5424,  Phone:  (410)  436-1158; 
FAX:  410-436-2534  or  e-mail: 
John.Biffom@sbccom.apgea.anny.mil. 

SUPPLEMENTARY  INFORMATION: 

Title:  "Immunoassay  and  Reagents 
and  Kits  for  Performing  the  Same." 

Description:  The  present  invention 
relates  to  novel  immunoassay  methods 
and  devices  or  kits  that  utilize  a 
sandwich  assay  for  detection  of  an 
antigen  or  hapten  in  a  sample, 
particularly  a  biological  sample.  In  a 
preferred  embodiment,  the  present 
invention  relates  to  a  simple  one-step 
electrochemiluminescent  (ECL)  assay 
approach  that  requires  approximately  15 
minutes  for  identification  and/or 
quantification  of  an  antigen  or  analyte. 
The  present  invention  also  relates  to 
reagents  and  kits  useful  for  carrying  out 
such  immunoassays. 

Patent  Application  Number:  09/ 
433.787. 

Filing  Date:  November  3, 1999. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  01-27629  Filed  11-1-01;  8:45  am) 

BILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially 
Exclusive  Ucensing 

agency:  U.S.  Army  Soldier  and 
Biological  Chemical  Coimnand,  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.7(a)(1)  and  35  U.S.C.  209 
announcement  is  made  of  the 
availability  for  licensing  of  the 
following  U.S.  Patents  for  non- 
exclusive, exclusive  or  partially 
exclusive  licensing.  All  of  the  patents 
listed  below  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Gross,  Technology  Transfer  Office. 
U.S.  Army  SBCCOM,  ATTN:  AMSSB- 
RAS-C,  5183  Blackhawk  Road  (Bldg 
E3330/245),  APG.  MD  21010-5423. 
Phone:  (410)  436-5387  or  e-mail: 
rlgross@sbccom .  apgea .  army.  mil. 

SUPPLEMENTARY  INFORMATION:  The 
following  Patent  Numbers,  Titles,  Issue 


Dates  and  a  Brief  Siunmary  are 
provided: 

"Method  and  Kit  for  Rapid  Detection  of 
Toxins  and  Bacteria",  U.S.  Patent 
5,994, 067  Issued  November  30, 1999 

The  present  invention  relates  to  toxin 
detection  methods  using  bacteria 
stained  with  a  fluorescent  indicator.  The 
invention  also  relates  to  methods  of 
detecting  bacteria  using  fluorescent 
indicators. 

"Solid  Particle  Aerosol  Belt  and 
Dissemination  Method",  U.S.  Patent 
6,170,234  Issued  January  9,  2001 

The  present  invention  relates  to  a 
device  and  method  that  provide  easy 
handling  and  dissemination  of  the  solid 
particle  aerosol  material.  The  device 
and  method  permit  the  rapid  and 
efficient  dissemination  of  solid  particle 
aerosol  into  the  atmosphere  for  military 
and  civilian  purposes. 

"Analjrtical  Methodology  for 
Qualitative  and  Quantitative 
Determination  of  Chemical  Agent 
Vapor"  U.S.  Patent  6,174,732  Issued 
January  16,  2001 

The  present  invention  is  a  method  for 
determining  O-ethyl  S  (2- 
diisopropylanimoethyl) 
methylphosphonothiolate;  better  known 
as  VX,  vapor.  This  invention  permits  the 
generation  of  a  purer  non-contaminated 
VX  vapor  and  the  analytical 
determination  of  the  VX  samples 
collected  under  various  relative 
humidity  conditions. 

"Advanced  Chemical  Biological  Mask" 
U.S.  Patents  6,176,239  Issuod  January 
23, 2001 

This  invention  is  directed  to  an 
advanced  chemical-biological  mask  for 
protecting  a  wearer  from  chemical  and 
biological  environmental  contaminants. 
The  mask  is  especially  suitable  for 
military  applications,  but  is  of  interest 
in  any  civil  emergency  situation  where 
highly  toxic  substances  are  in  the 
atmosphere. 

"Rapid  Identification  of  Bacteria  by 
Mass  Spectrometry"  U.S.  Patent 
6,177,266  Issued  January  23,  2001 

This  invention  relates  to  a  method  for 
the  chemotaxonomic  classification  of 
bacteria  with  genus,  species  and  strain 
specific  biomarkers  generated  by  matrix 
assisted  laser  desorption  ionization 
time-of-flight  mass  spectrometry 
(MALDI-TOF-MS)  analysis  of  either 
cellular  protein  extracts  or  whole  cells. 
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"Alarm  System  for  Hand-Held 
Chemical  Monitor"  U.S.  Patent 
6,191,696  Issued  February  20,  2001 

The  present  invention  relates  to  an 
alarm  system,  which  is  capable  of  being 
interfaced  with  portable  chemical 
monitors.  The  alarm  system  is  for  the 
Chemical  Agent  Monitor  (CAM)  and 
Improved  Chemical  Agent  Monitor 
(ICAM). 

"Environmental  Material  Ticket  Reader 
and  Airborne  Hazard  Detection 
System"  U.S.  Patent  6,228,657  Issued 
May  8,  2001 

The  present  invention  relates  to  a 
reader  device  that  automatically  reads 
collection  elements  for  determining  the 
presence  of  hazardous  material,  such  as 
biological  and  chemical  agents.  The 
reader  device  may  be  used  with  a 
modified  M256  ticket  or  other  types  of 
collection  elements. 

"Universal  Decontaminating  Solution 
for  Chemical  Warfare  Agents"  U.S. 
Patent  6,245,957  Issued  June  23,  2001 

The  present  invention  is  a 
composition,  and  a  method  that  uses  the 
composition,  which  decontaminate 
nerve  and  mustard  chemical  warfare 
agents.  The  composition  is  generally 
non-toxic  to  handling  personnel  prior  to 
its  use  as  a  decontaminate  for  chemical 
warfare  agents. 

"Detector  for  Nucleic  Acid  Typing  and 
Methods  of  Using  the  Same"  U.S.  Patent 
6,238,866  Issued  May  29,  2001 

The  present  invention  provides 
devices  and  methods  for  detecting  or 
characterizing  a  nucleic  acid  analyte 
without  requiring  electrophoresis  or  the 
direct  sequencing  of  analjrte  samples  or 
analyte  fragments. 

"System  and  Method  for  Remote 
Detection  of  Hazardous  Vapors  and 
Aerosols"  U.S.  Patent  6,266,428  Issued 
July  24,  2001 

The  invention  pertains  generally  to  a 
system  and  method  for  remote  detection 
and  warning  of  hazardous  vapors  and 
aerosols  and  in  particular  to  a  system 
and  method  for  imaging  hazardous 
clouds. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  01-27628  Filed  11-1-01;  8:45  am] 

aiuMO  CODE  sno-os-H 


DEPARTMENT  OF  DEFENSE 

DefMrtment  of  the  Army;  Corpa  of 
Engineers 

Availability  of  the  Draft  Detailed 
Protect  Report  and  Environmental 
impact  Statement  (DPR/EIS),  Marlinton 
Local  Protection  Proiect,  Marlinton, 
Pocahontas  County,  WV 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  availability. 

summary:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  Army  Corps  of  Engineers  (USAGE), 
Huntington  District  has  prepared  a  Draft 
Detailed  Project  Report  and 
Environmental  Impact  Statement  (DEIS) 
in  response  to  section  579  of  the  Water 
Resources  Development  Act  of  1996 
(WRDA).  This  act  authorizes  the  Corps 
to  design  and  implement  flood  damage 
reduction  measures  for  certain  named 
communities  in  the  Greenbrier  River 
Valley.  The  report  focuses  on  providing 
protection  for  the  Town  of  Marlinton, 
Pocahontas  Coimty.  West  Virginia 
against  flooding  such  as  occurred  in 
November  1985,  January  1996  and  May 
1996. 

The  purpose  of  the  Corps  action 
would  be  to  implement  a  local 
protection  measure  that  would  reduce 
or  eliminate  the  damages  associated 
with  flood-stage  flows  of  the  Greenbrier 
River  and  Knapp  Creek  near  Marlinton 
to  the  elevation  of  the  1985  flood  of 
record. 

DATES:  The  agency  must  receive 
comments  on  or  before  December  21, 
2001 .  A  public  hearing  on  the  Marlinton 
Local  Protection  Project  Draft  DPR/EIS 
will  be  held  at  the  Marlinton  Town  Hall 
auditorium,  709  2nd  Avenue, 
Marlinton.  Pocahontas  County,  West 
Virginia  on  Thursday,  December  6, 
2001 .  beginning  at  7  PM. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposed 
project  to  S.  Michael  Worley.  PM-PD. 
U.S.  Army  Corps  of  Engineers, 
Huntington  District,  502  Eighth  Street. 
Huntington,  West  Virginia  25701-2070. 
Telephone:  (304)  529-5636.  Requests  to 
be  placed  on  the  mailing  list  should  also 
be  sent  to  this  address.  Submit 
electronic  comments  in  ASCII, 
Microsoft  Word,  or  Word  Perfect  file 
format  to 
Stephen.M.Worley@usace.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  the 
proposed  project,  contact  Karen  Miller, 
PM-PD-F,  U.S.  Army  Corps  of 


Engineers,  Huntington  District,  502 
Eighth  Street,  Huntington,  West  Virginia 
25701-2070.  Telephone:  304-529-5638. 
Electronic  mail: 
Karen.V.Millei@usace.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Detailed 
project  studies  have  included 
consideration  of  a  number  of  basin-wide 
and  local  flood  damage  reduction 
measures  including  mainstem  dams  and 
reservoirs,  tributary  impoundments, 
floodwall/levee  combinations,  channel 
modification  and  various  non-structural 
measures.  As  part  of  the  Marlinton 
Local  Protection  Project  study,  various 
alternatives  considered  were  found 
effective  for  protecting  Marlinton  from 
the  1985  flood  of  record,  including: 
floodwall/levee,  floodwall/levee  with 
diversion  of  the  lower  portion  of 
Knapps  Creek,  and  floodproofing  and 
stnictxu*  relocation  options.  More 
detailed  evaluations  determined  that  all 
the  alternatives  except  levee/floodwall 
combinations  and  stream  diversion  were 
ineffective,  very  costly  and/ or  too 
disruptive  to  the  community.  The  most 
effective  plans  are  a  levee/floodwall 
combination  for  Marlinton  including 
Riverside,  and  a  levee/floodwall 
combination  with  diversion  of  Knapps 
Creek.  These  two  alternatives  along  with 
the  no  action  alternative  have  been 
evaluated  in  detail  and  the  results 
documented  in  this  report  and  EIS. 

A  public  hearing  on  the  Marlinton 
Local  Protection  Project  Draft  DPR/EIS 
will  be  held  at  the  Marlinton  Town  Hall 
auditorium  on  Thursday,  December  6, 
2001,  beginning  at  7  PM.  The  hearing 
will  provide  an  opportunity  for  the 
public  to  present  oral,  or  written 
comments. 

USAGE  has  distributed -copies  of  the 
Draft  EIS  to  appropriate  Members  of 
Congress,  State  and  local  government 
officials  in  West  Virginia.  Federal 
agencies,  and  other  interested  parties. 
Copies  of  the  document  may  be 
obtained  by  contacting  USAGE 
Huntington  District  Office  of  the  Corps 
of  Engineers  (See  ADDRESSES]  and  are 
available  for  public  review  at  the 
following  locations: 

(1)  McClintic  Library,  500  8th  Street, 
Marlinton,  WV  24954. 

(2)  Hillsboro  Library,  HC  64,  Box  398. 
Hillsboro,  WV  24954. 

(3)  Durbin  Library.  P.O.  Box  333. 
Durbin,  WV  26264. 

(4)  Green  Bank  Library,  P.O.  Box  1. 
Green  Bank,  WV  24944. 

(5)  U.S.  Army  Corps  of  Engineers. 
Room  3100,  502  Eighth  SUwt  PD-R, 
Huntington,  WV  25701. 

(6)  hitemet— http.// 
www.lrh.usace.anny.mil/pd/ 
MarlintonLPP/. 
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After  the  public  comment  period  ends 
on  December  21,  2001.  USAGE  will 
consider  all  comments  received,  revise 
the  Draft  EIS  as  appropriate,  and  issue 
a  Final  EIS.  , 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-27631  Filed  11-1-01:  8:45  am] 

BH.UNG  CODE  3710-GM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEiS)  for  the  Missouri  River  Fish  and 
Wildlife  MHigation  Proiect  Located  on 
the  Missouri  River  From  Sioux  City,  lA 
to  the  Mouth  Near  St.  Louis,  MO  in  the 
States  of  iowa,  Nebraska,  Kansas  and 
Missouri 


agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  the  DSEIS  is 
to  identify  and  evaluate  the  potential 
environmental  impacts  associated  with 
the  reauthorized  Missouri  River  Fish 
and  Wildlife  Mitigation  Project  and  to 
provide  this  information  in  the  form  of 
a  Draft  Supplemental  Environmental 
Impact  Statement.  The  reauthorized 
project  includes  the  development, 
restoration,  or  enhancement  of  an 
additional  118,650  acres  on  individual 
sites  piut:hased  from  willing  sellers.  The 
project  study  area  is  located  along  735 
miles  of  the  Missouri  River  from  Sioux 
City,  Iowa  to  the  mouth  near  St.  Louis, 
Missouri.  The  reauthorized  project  is  a 
continuation  of  the  Missouri  River  * 

Mitigation  Project  authorized  in  1986 
for  48.100  acres  currently  being 
developed  on  over  20  individual  sites. 
The  purpose  of  the  mitigation  project  is 
to  restore  fish  and  wildlife  habitat  losses 
resulting  from  the  construction  and 
development  of  the  Missouri  River  Bank 
Stabilisuttion  and  Navigation  project. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kelly  Ryan,  Civil  Works  Branch,  ATTN: 
CENWK-PM-CJ,  U.S.  Army  Engineer 
District,  Kansas  City,  601  East  12th 
Street,  Kansas  City,  Missouri.  64106- 
2896,  Phone:  816-983-3324. 
SUPPt.EMENTARY  INFORMATION: 

1.  The  Kansas  City  District,  Corps  of 
Engineers,  is  the  lead  District  in 
undertaking  a  DSEIS  to  supplement  the 
EIS  prepared  for  the  Missouri  River  Fish 
and  Wildlife  Mitigation  Project 
authorized  by  section  601(a)  of  the  1986 
Water  Resources  Development  Act 
(WRDA86).  WRDA86  authorized  48.100 


acres  for  mitigation.  Section  334(a)  of 
WRDA99  modifies  the  authority  of  the 
Mitigation  Project  for  an  additional 
118.650  acres. 

2.  The  DSEIS  will  evaluate  the  no 
action  alternative  and  other  reasonable 
alternatives  that  may  be  identified 
during  the  public  scoping  process.  The 
proposed  action  will  include  the 
acquisition  of  sites  from  willing  sellers 
and  the  construction  of  mitigation  sites 
designed  to  develop,  restore  or  enhance 
aquatic  and  terrestrial  habitat. 

3.  Scoping  Process 

a.  The  DSEIS  public  involvement 
program  will  include  nine  pubic 
scoping  meetings  that  will  use  an  open 
house  format  to  obtain  input  from 
Native  American  tribes,  government 
agencies,  non-government 
organizations,  and  the  general  public. 
Tribes,  individuals,  organizations,  and 
government  agencies  may  participate  in 
the  scoping  process  by  written  comment 
and/or  by  attending  a  scoping  meeting. 
The  scoping  meetings  will  be  held  at  the 
following  locations. 

November  13.  2001:  Sidney,  Iowa- 
Sidney  Elem.  School,  Cafeteria.  1004 
Illinois  Street. 

November  14,  2001:  Onawa,  Iowa — 
West  Monona  Community  High  School, 
Commons  Area,  1314  15th  Street. 

November  15,  2001:  St.  Joseph, 
Missouri — St.  Joseph  Civic  Center. 
Meeting  Room,  100  N.  4th  Street. 

November  19.  2001:  Blair,  Nebraska- 
Arbor  Park  Elementary  School. 
Cafeteria.  1717  Adams  Street. 

November  26.  2001 :  Leavenworth, 
Kansas — Riverfront  Community  & 
Convention  Center,  Riverview  Rm,  123 
S.  Esplanade. 

November  27.  2001 :  Columbia. 
Missouri — Columbia  College,  Delaney 
Hall  Banauet  Room,  600  N.  8th  Street. 

November  28,  2001:  Lexington, 
Missouri — Lexington  High  School. 
Cafeteria,  2309  Aull  Lane. 

November  29.  2001 :  Plattsmouth. 
Nebraska — Plattsmouth  High  School, 
Commons  Area,  1916  E.  Hwy  34. 

December  5.  2001 :  Washington. 
Missouri — Washington  West 
Elementary,  1570  W.  5th  Street. 

All  meetings  will  be  held  bom  5  p.m. 
to  8:30  p.m.  CST. 

b.  The  times  and  locations  of  the 
meetings  will  also  be  announced  in  a 
primary  paper  serving  each  county 
along  the  river  and  by  notice  sent  to 
parties  on  the  mailing  list  maintained 
for  this  project.  The  Corps  of  Engineers 
encourages  participation  of  affected 
Native  American  tribes,  affected 
Federal,  State,  and  local  agencies,  and 
other  individuals  and  organizations. 

c.  Agency  scoping  and  preparation  of 
the  DSEIS  will  be  conducted  with 


appropriate  Federal  and  state 
environmental  and  natural  resource- 
management  agencies. 

4.  The  anticipated  date  of  availability 
of  the  DSEIS  for  public  review  is  in  the 
spring  of  2002. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  01-27632  Filed  11-1-01;  8:45  am) 

BILUNG  COD€  3710-ICN-M 


DEPARTMENT  OF  DEFENSE 

Department  of  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for  Va 
Shiy'ay  Akimei  Salt  River  Restoration 
Project,  Maricopa  County,  AZ 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  support  the 
proposed  study  for  the  Salt  River  Pima- 
Maricopa  Indian  Community  and  the 
City  of  Mesa.  The  Va  Shiy'ay  Akimei 
study  area  is  located  in  the  upper 
Sonoran  Desert  in  the  Salt  River 
watershed.  It  includes  portions  of  the 
Salt  River  Pima-Maricopa  Indian 
Community  and  the  City  of  Mesa,  and 
includes  upland  ares  around  the 
vicinity  of  the  Salt  River  between  the 
Pima  Freeway  (US  101)  and  Granite 
Reef  Dam.  The  study  area  will  be 
refined  during  the  course  of  the  study  to 
include  appropriate  areas  of 
consideration  in  accordance  with  the 
general  study  objectives. 

The  proposed  project  involves 
restoration  of  riparian  habitat  along  the 
Salt  River  in  Maricopa  County,  also 
increased  recreational  opportunities 
consistent  with  ecosystem  restoration. 
ADDRESSES:  Commander,  U.S.  Army 
Corps  of  Engineers,  Attn:  Stephen 
Dibble,  CESPL-PD-RN.  Los  Angeles 
District,  Ecosystem  Planning  Section, 
P.O.  Box  532711,  Los  Angeles,  CA 
90053-2325. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Dibble,  Environmental 
Manager,  at  (213)  452-3849.  He  can  also 
be  reached  by  e-mail  at 
ddibble@sp].  usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Study  Authority:  This  study  would 
be  conducted  under  two  separate 
authorities  provided  by  Congress.  The 
first  and  most  recent  authority  is 
provided  by  House  Resolution  2425  (HR 
2425),  dated  May  17, 1994.  The  second 
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authority  is  given  in  Public  Law  761. 
Seventy-fifth  Congress,  known  as 
Section  6  of  the  Flood  Control  Act  of 
1938. 

2.  Proposed  Action:  Provide  for 
restoration  of  riparian  habitat,  increase 
recreation  facilities,  and  flood 
protection.  The  U.S.  Army  Corps  of 
Engineers  (USAGE)  intends  to  prepare  a 
Draft  EIS  to  assess  the  environmental 
effects  associated  with  the  proposed  VA 
Shiy'ay  Akimei  project.  The 
Environmental  Impact  Statement  will 
evaluate  impacts  of  viable  alternatives 
along  with  a  No  Action  Alternative. 
Resources  categories  that  will  be 
analyzed  in  the  EIS  are:  land  use, 
physical  environment,  geology, 
biological,  agricultural,  air  quality, 
water  quality,  groundwater,  recreational 
usage,  aesthetics,  cultural  resources, 
transportation/communications , 
hazardous  waste,  socioeconomic  and 
safety.  The  public  will  have  the 
opportunity  to  comment  on  this  analysis 
before  any  action  is  taken  to  implement 
the  proposed  action. 

3.  Scoping  Process:  The  Corps  will 
conduct  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  determining  the 
significant  enviroimiental  issues 
associated  with  the  proposed  action. 
The  public,  as  well  as  Federal,  State, 
and  local  agencies  are  encouraged  to 
participate  in  the  scoping  process  by 
submitting  data,  information,  and 
comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action. 

A  public  scoping  meeting  will  be  held 
in  conjunction  with  the  local  sponsor  to 
discuss  the  project  scope  and  invite 
public  participation  in  developing 
alternatives  for  the  project.  Individuals 
and  agencies  may  offer  information  or 
data  relevant  to  die  environmental  or 
socioeconomic  impacts  by  attending  the 
public  scoping  meeting,  or  by  mailing 
the  information  to  the  above  address. 

4.  Public  Scoping  Meeting:  A  public 
scoping  meeting  will  be  held  in 
November  2001.  The  location,  date,  and 
time  of  the  public  scoping  meeting  will 
be  announced  by  means  of  letter,  public 
announcements  and  news  releases. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-27630  Filed  11-1-01:  8:45  am) 

BILUNG  CODE  3710-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Transfer  and 
Reuse  of  the  Naval  Weapons  Industrial 
Reserve  Plant,  Bethpage,  NY 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
announces  its  decision  to  transfer  the 
Naval  Weapons  Industrial  Reserve 
Plant,  at  Bethpage,  New  York,  to  Nassau 
Goimty,  New  York. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Defense  Authorization  Act  for 
Fiscal  Year  1998,  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  NEPA  procedures  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  (Navy)  announces  its 
decision  to  transfer  the  Naval  Weapons 
Industrial  Reserve  Plant  Bethpage 
(NWIRP)  to  Nassau  County,  New  York. 
The  conveyance  and  subsequent  reuse 
of  this  property  will  be  in  accordance 
with  the  preferred  alternative  as 
described  in  the  Final  Environmental 
Impact  Statement  (FEIS). 

Background 

NWIRP  Bethpage  is  located  in  the 
hamlet  of  Bethpage,  town  of  Oyster  Bay, 
and  consists  of  two  land  parcels 
encompassing  about  109.5  acres.  The 
larger  parcel  (105  acres)  contains  Plant 
3;  Plant  10;  Buildings  4-9  (north 
warehouses);  Buildings  11-20  (south 
warehouses);  and  30  Navy-owned 
ancillary  buildings.  The  smaller  parcel 
(4.5  acres)  contains  Plant  20  and  one 
out-building.  In  addition  to  these  land 
holdings,  the  transfer  of  NWIRP 
Bethpage  includes  Plant  5,  a  Navy- 
owned  research  and  development 
building,  and  six  other  Navy-owned 
buildings  located  on  land  owned  by  the 
Northrop  Grumman  Corporation. 

The  Defense  Authorization  Act  for 
fiscal  year  1998  authorized  the  Secretar>' 
of  the  Navy  to  convey  the  property  to 
Nassau  County,  NY,  provided  the 
property  is  used  for  economic 
redevelopment  or  other  public  uses. 

Alternatives  Considered — The  Federal 
action  js  the  conveyance  of  the  NWIRP 
property  outside  of  federal  control.  The 
EIS  considered  reuse  of  the  NWIRP 
property  an  indirect  effect  of 
conveyance.  The  EIS  analyzed  the 
indirect  effects  of  Nassau  County's 
Preferred  Reuse  Plan,  as  well  as  the 
indirect  effects  of  two  other  reuse  plans, 
one  that  proposed  a  lesser  intensity  use 
and  the  other  a  greater  intensity  use  of 
the  site. 


Nassau  Coimty's  Preferred  Reuse  Plan 
proposes  a  mix  of  light  industrial, 
warehousing,  and  office  uses  for  the 
105-acre  parcel,  and  commercial  uses  on 
the  4.5-acre  parcel.  A  total  of  about  1.97 
million  square  feet  of  new  and  existing 
buildings  would  provide  employment 
opportunities  for  about  5.400  workers. 
Full  build-out  of  the  NWIRP  Bethpage 
property  under  the  Preferred  Reuse  Plan 
was  estimated  to  occur  in  2010. 

The  EIS  evaluated  the  development  of 
NWIRP  Bethpage  under  a  second  mixed 
reuse  plan  that  proposed  a  less  intense 
use  than  that  in  the  Preferred  Reuse 
Plan.  Under  the  less  intense  reuse  plan, 
about  1.7  million  square  feet  in  existing 
buildings  and  new  construction  would 
provide  employment  opportunities  for 
2.200  workers. 

The  EIS  evaluated  a  third  use  plan 
that  proposed  a  more  intense  use  than 
the  Preferred  Reuse  Plan.  Under  the 
more  intense  reuse  plan,  the  NWIRP 
property  would  be  redeveloped  entirely 
for  administrative  use.  This  alternative 
would  result  in  about  2.2  million  square 
feet  of  office  space  and  create  job 
opportunities  for  approximately  9,900 
employees. 

Under  the  No  Action  Alternative,  the 
NWIRP  property  would  not  be  conveyed 
and  would  remain  in  U.S.  Government 
ownership.  The  property  would  be 
placed  in  federal  caretaker  status  with 
Navy  maintaining  the  physical 
condition  of  the  property,  providing  a 
security  force,  and  making  repairs 
essential  to  safetv. 

Environmental  Impact  of  the 
Preferred  Alternative— The  EIS  analyzes 
direct,  indirect  and  cumulative 
environmental  impacts.  There  are  no 
direct  environmental  impacts  associated 
with  Navy  conveyance  of  the  property 
to  Nassau  County  because  conveyance 
simply  results  in  a  change  in  ownership. 
There  are  indirect  and  cumulative 
impacts  that  would  result  from  Nassau 
County  implementing  its  Preferred 
Reuse  Plan  after  conveyance  of  the 
property. 

Redevelopment  of  the  property  will 
generate  an  estimated  5.400  new  jobs, 
resulting  in  beneficial  socioeconomic 
impacts.  Annual  estimated  earnings  of 
these  new  jobs  would  be  about  $220 
million.  Other  employment  occurring  in 
the  region  as  a  result  of  the  new 
development  on  the  NWIRP  property  >s 
estimated  at  7,250  new  jobs  providing 
an  additional  S203  million  in  earnings. 
As  the  property  is  transitioned  "from 
county  ownership  to  private  ownership, 
and  thereby  subject  to  local  real  estate 
taxes,  the  estimated  tax  generated  would 
be  about  $13  million. 

The  Reuse  Plan  does  not  provide  for 
any  new  housing  units  on  the  NWIRP 
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site.  The  new  workers  at  tiie  NWIRP  site 
are  expected  to  commute  from 
elsewhere  in  the  region  and  therefore 
the  local  school  system  wiU  not  be 
significantly  impacted.  Even  if  there  is 
worker  migration  into  the  area,  local 
school  systems  have  sufficient  capacity 
to  accommodate  any  corresponding 
increase  in  student  enrollment.  There 
will  be  additional  demands  on 
community  support  services  such  as 
police,  fire,  and  emergency  care.  It  is 
expected  that  this  need  would  increase 
gradually  over  several  years.  The  Reuse 
Plan  provides  for  additional  property 
tax  revenue  to  support  increased  service 
costs. 

Traffic  generated  by  implementation 
of  the  Reuse  Plan  is  expected  to  cause 
degraded  levels  of  service  at  several 
intersections  in  the  vicinity  of  the 
NWIRP  site.  State  and  Local 
governments  will  need  to  make 
intersection  and  roadway  improvements 
to  mitigate  the  impacts  of  increased 
traffic.  With  such  improvements,  there 
will  be  no  significant  traffic-related 
impacts. 

The  Clean  Air  Act  General  Conformitv 
rule  is  not  applicable  to  the  transfer  of 
the  NWIRP  Bethpage  property,  as  stated 
in  40  CFR  part  153(c),  exemptions  (XIV) 
and  (XIX).  While  there  will  be  an 
increase  in  carbon  monoxide  emissions 
due  to  the  increase  in  traffic,  the 
increase  in  CO  will  not  be  significant 
since  the  levels  will  remain  below  the 
National  Ambient  Air  Quality 
Standards.  | 

Noise  levels  will  increase 
approximately  three  decibels  due  to 
additional  traffic.  These  higher  noise 
levels  will  exceed  Federal  Highway 
Administration  and  U.S.  Department  of 
Housing  and  Urban  Development 
standards  for  residential  property 
located  in  the  surrounding  area. 
However,  existing  noise  levels  in  the 
area  already  exceed  established 
residential  noise  standards,  and  the 
three-decibel  increase  will  be  barely 
perceptible  to  the  general  population. 

Implementation  of  the  Reuse  Plan  will 
result  in  the  demolition  of  18  of  the  19 
historic  buildings  comprising  the 
Bethpage  Naval  Aircraft  Production 
Historic  District.  Demolition  of  the 
historic  buildings  will  alter  the  historic 
setting,  feeling,  and  character  of  the 
historic  district  and  will  result  in  an 
adverse  effect.  The  Final  EIS  discussed 
the  possible  use  of  protective  covenants 
as  mitigation  for  adverse  impacts  on  the 
historic  district  in  the  event  Nassau 
County  and  the  New  York  State  Historic 
Preservation  Officer  (SHPO)  could  not 
agree  on  how  to  mitigate  those  impacts. 
After  the  Final  EIS  was  published, 
Nassau  Coimty  and  the  SHPO  agreed 


that  recordation  of  the  historic  buildings 
as  mitigation.  Nassau  County  completed 
the  recordation  process  and  the  SHPO 
accepted  this  recordation  process  as 
adequate  mitigation  for  demolition  of 
the  historic  structures. 

There  will  be  no  significant  impacts 
to  biological  resources.  Nearly  all  of  the 
NWIRP  Bethpage  property  is  fully 
developed.  There  is  insufficient  habitat 
at  the  site  to  support  most  wildlife 
species  and  there  are  no  federally  listed 
threatened  or  endangered  species  at 
NWIRP  Bethpage. 

There  will  oe  no  significant  impacts 
associated  with  existing  hazardous 
waste  sites.  Transfer  of  Navy  property 
must  include  a  determination  of  the 
environmental  suitability  of  the  land  for 
transfer  to  a  nonfederal  agency  or  to  the 
public.  Most  areas  on  NWIRP  Bethpage 
meet  the  requirements  for  transfer  set 
out  in  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  without  further 
environmental  action.  The  Navy  is 
working  with  Nassau  County  and  the 
Grumman  Master  Plaiming  Council  to 
coordinate  transfer  of  the  parcels 
scheduled  for  reuse.  The  Navy  intends 
to  clean  up  the  NWIRP  site  to  levels 
approved  by  U.S.  Environmental 
Protection  Agency  (EPA),  the  New  York 
State  Department  of  Environmental 
Conservation,  and  the  Nassau  Coimty 
Department  of  Health  Bureau  of 
Environmental  Exposure  Investigations. 

In  accordance  with  Executive  Order 
12898,  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-income 
Populations,  Navy  analyzed  the  direct 
and  indirect  effects  of  the  proposed 
conveyance  and  reuse  on  low  income 
and  minority  populations.  The 
conveyance  and  reuse  will  not  cause 
adverse  and  disproportionately  high 
environmental  or  economic  impacts  to 
minority  or  low-income  populations 
residing  in  the  region. 

Mitigation — No  mitigation  is  required 
for  direct  impacts  associated  with 
conveyance  of  the  property.  Reuse  will 
result  in  indirect  impacts  that  can  be 
mitigated  through  measures  taken 
directly  by  state  and  local  governments 
or  imposed  on  private  developers 
through  state  and  local  permitting 
processes.  For  example,  Nassau  County 
could  change  traffic  signal  timing, 
realign  roadways,  and  institute  traffic 
regulatory  measures,  thereby  reducing 
intersection  delays  and  overall 
congestion.  Nassau  County  could 
impose  limitations  on  air  emissions  or 
water  discharges  as  conditions  in 
building  permits. 

Comments  Received  on  the  FEIS — 
The  Navy  received  one  comment  letter 


on  the  FEIS.  EPA  requested  that  the 
Navy  incorporate  measures  to  reduce 
reliance  on  automobile  travel  into  the 
deed  or  other  conveyance  documents. 
The  Navy  has  ho  authority  to  impose 
such  restrictions  in  a  deed  or  other 
conveyance  document.  Measures 
relating  to  limitations  on  parking  or 
traffic  control  measures  are  a  function  of 
local  zoning  and  permitting  authorities 
that  are  purely  functions  of  state  and 
local  government  police  powers. 

EPA  also  requested  that  Navy 
determine  whether  airborne  volatile 
organic  compounds  emanating  from 
contaminated  groundwater  affected 
indoor  air.  Navy  gathered  and  analyzed 
indoor  air  samples  and  provided  the 
results  of  the  analysis  to  EPA  and  the 
New  York  Department  of  Environmental 
Conservation.  The  results  of  this  indoor 
air  analysis  will  be  incorporated  into  the 
Navy's  Finding  of  Suitability  to  Transfer 
(FOST). 

Conclusion — Nassau  County 
identified  the  Preferred  Reuse  Plan  as 
the  plan  that  best  responds  to  local  and 
regional  economic  conditions  and 
promotes  economic  recovery  from  the 
closure  of  the  NWIRP  Bethpage.  The 
Preferred  Reuse  Plan  complies  with  the 
conditions  imposed  by  Congress  on  the 
conveyance  of  the  NWIRP  property. 
Potentially  significant  environmental 
impacts  associated  with  implementation 
of  the  Preferred  Reuse  Plan  can  be 
mitigated  either  directly  by  the  State 
and  Nassau  County  or  indirectly 
through  the  regulatory  authorities 
exercised  by  the  State  and  Nassau 
County  over  private  landowners  and 
developers. 

Although  the  "no  action"  alternative 
has  less  potential  for  adverse 
environmental  impacts  and  is  the 
environmentally  preferred  alternative,  it 
would  not  promote  local  economic 
redevelopment  and  create  jobs.  Keeping 
the  property  in  caretaker  status  would 
not  be  the  highest  and  best  use  of  the 
property  because  it  would  not  take 
advantage  of  the  property's  physical 
characteristics  and  infrastructure. 

Based  on  the  analysis  contained  in  the 
FEIS  and  associated  administrative 
record,  I  have  decided  to  convey  the 
Naval  Weapons  Industrial  Reserve  Plant 
Bethpage,  New  York,  to  the  County  of 
Nassau  as  provided  for  in  the  Defense 
Authorization  Act  for  fiscal  year  1998. 

Dated:  October  23.  2001. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities). 
[FR  Doc.  01-27617  Filed  11-1-01;  8:45  am) 
MUMO  CODE  3«10-FF-P 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2, 2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 


Dated:  October  29,  2001. 
|ohn  Treasler, 

Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

GfiBce  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review.  New. 

Title:  Descriptive  Study  of  the 
Emergency  Immigrant  Education  (EIEA) 
Program. 

Frequency.  Semi-annually. 

Affected  Public.  Individuals  or 
households;  State,  local,  or  tribal  gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  20. 
Burden  Hours:  344. 

Abstract  Congress  passed  the 
Emergency  Immigrant  Education  Act  in 
1984.  In  FY  2001,  the  appropriation  for 
the  EIEA  program  was  $150,000,000. 
The  goals  of  the  Descriptive  Study  of  the 
Emergency  Immigrant  Education  are  to 
provide  information  about:  (1)  The 
quality  of  instruction  to  immigrant 
children  and  youth;  (2)  the  ease  with 
which  immigrant  children  and  youth 
are  transitioning  into  American  society; 
and  (3)  the  degree  to  which  they  are  able 
to  meet  state  performance  standards. 
This  study  will  include  case  studies  of 
15  districts  that  represent  diverse 
circumstances  and  populations,  and  a 
range  of  approaches  to  serving  recent 
immigrant  children  and  youth. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  708-6287 
or  via  her  Internet  address 
Sheila.Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-27527  Filed  11-1-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Notice  of  Stakeholder  Involvement 
Opportunity:  Stakeholder  Forum  on 
Alternative  Technok>gles  to 
Incineration 

agency:  Department  of  Energy. 

ACTION:  Notice  of  opportunity  for 
involvement  in  early  planning  of  forum. 

SUMMARY:  The  Department  of  Energy 
(EKDE)  seeks  to  improve  stakeholder 
involvement  in  its  efforts  to  develop  and 
evaluate  alternative  technologies  to 
incineration  for  treatment  of  mixed 
transuranic  and  mixed  low  level  waste. 
To  encourage  broad,  diverse  stakeholder 
participation,  the  Department  is 
planning  an  Alternative  Technologies  to 
Incineration  Stakeholder  Forum  in 
2002. 

DATES:  Comments,  suggestions  and 
recommendations  are  requested  by 
Spring  2002. 

ADDRESSES:  Comments,  suggestions,  and 
recommendations  on  the  Stakeholder 
Forum  should  be  directed  to  Noeleen 
Tillman  of  the  Global  Environment  and 
Technology  Foundation  (GETF),  a  non- 
profit organization  providing  support 
for  the  Forum,  at  7010  Little  River 
Turnpike,  Suite  #460.  Annandale.  VA 
22003;  e-mail  ntillman^getforg; 
Telephone  (703)  750-6401.  Commenters 
are  requested  to  provide  Ms.  Tillman 
with  their  name  and  e-mail  and  mailing 
addresses  so  she  can  follow-up  as 
necessary. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Noeleen  Tillman,  Global  Environment 
and  Technology  Foundation,  7010  Little 
River  Turnpike,  Suite  #460,  Annandale, 
VA  22003:  e-mail  ntillman@getf.org: 
Telephone  (703)  750-6401. 
SUPPLEMENTARY  INFORMATKW:  The 
objectives  of  the  Forum  include:  (1)  To 
facilitate  an  exchange  of  information 
between  technical  experts,  regulators, 
and  interested  stakeholders,  and  (2)  to 
identify  stakeholder  values  and 
concerns  that  the  Department  should 
consider  in  its  technology  development 
and  evaluation  process. 

Topics  for  discussion  at  the 
Stakeholder  Forum  include: 

•  The  Department  of  Energy's  plans 
for  developing  alternative  technologies 
to  incineration.  (A  DOE  "Action  Plan" 
is  available  online  at  http:// 
www.em.doe.gov/ftplink/integrat/ 
actionplan.pdft. 

•  The  current  state  of  alternative 
technology  development. 

•  Factors  to  be  considered  in 
determining  the  acceptability  of  new 
technologies. 
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•  Stakeholder  views  regarding  the 
benefits  and  drawbacks  of  various 
alternative  technologies. 

•  Opportunities  for  stakeholder 
involvement  in  new  technology 
development  and  evaluation. 

•  Federal  and  State  regulatory 
processes,  including  permitting. 

The  Department  invites  interested 
stakeholders  to  participate  early  in  the 
planning  of  this  Stakeholder  Forum. 
The  Department  requests  suggestions 
and  recommendations  on  the  Forum's 
agenda,  format  and  venue.  The  expected 
date  and  location  will  be  announced 
later  in  a  subsequent  Federal  Register 
notice. 


>  ■ 

Issued  in  Washington,  D.C..  o 
2001. 

n  October  29, 

■ 

Gerald  G.  Boyd, 

21 

Deputy  Assistant  Secretary  for  Science  and 

Technology. 

(FR  Doc.  01-27554  Filed  11-1-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

1 

Federal  Energy  Regulatory 
Commission 

[Proiact  No.  2416] 

Aquenergy  Systems,  Inc.;  Notice  of 
Authorization  for  Continued  Project 
Operation 

October  29,  2001.  | 

On  October  5, 1999,  Aquenergy 
Systems,  Inc.,  licensee  for  the  Ware 
Shoals  Project  No.  2416,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereimder.  Project  No.  2416 
is  located  on  the  Saluda  River  in 
Laurent,  Greenwood,  and  Abbeville 
Counties,  South  Carolina. 

The  license  for  Project  No,  2416  was 
issued  for  a  period  ending  September 
30,  2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 


the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be' 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2416 
is  issued  to  Aquenergy  Systems,  Inc.  for 
a  period  effective  October  1 ,  2001 , 
through  September  30,  2002,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  October  1 , 
2002,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Aquenergy  Systems,  Inc.  is 
authorized  to  continue  operation  of  the 
Ware  Shoals  Project  No.  2416  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27563  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-B-000] 

Copper  Eagle  Gas  Storage,  L.  L.  C; 
Notice  of  Petition 

October  26.  2001. 

Take  notice  that  on  October  17,  2001, 
Copper  Eagle  Gas  Storage,  L.  L.  C. 
(Copper  Eagle),  Phoenix,  Arizona,  filed 
a  Petition  for  Exemption  of  Temporary 
Acts  and  Operations  from  Certificate 
Requirements,  pursuant  to  rule  207(a)(5) 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  387.207(a)(5)), 
and  section  7(c)(1)(B)  of  the  Natural  Gas 
Act  (15  U.S.C.  717(c)(1)(B)),  seeking 
approval  of  an  exemption  from 
certificate  requirements  to  perform 
temporary  activities  related  to  drill  site 
preparation  and  the  drilling  of  a 
stratigraphic  test  well.  The  petition  is  on 
file  with  the  Commission  and  open  to 


public  inspection.  This  filing  may  also 
be  viewed  on  the  Web  at  http:// 
mvw./eir.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (please  call  (202)  208-2222 
for  assistance). 

Copper  Eagle  seeks  authorization  to 
engage  in  certain  temporary  activities 
for  the  sole  purpose  of  drilling  a  7,000 
fpot  stratigraphic  test  well,  through  the 
Luke  salt  deposit  and  into  the  sub-salt 
strata.  This  well  will  be  located  in 
Section  24,  Township  2  North,  Range  2 
West,  Maricopa  County,  Arizona.  The 
temporary  activities  for  which  approval 
is  requested  is  the  drilling  of  a 
stratigraphic  well,  the  identification  of 
the  characteristics  of  the  strata,  and  the 
plugging  and  abandonment  of  the  well 
according  to  the  requirements  of  the 
Arizona  Oil  and  Gas  Conservation 
Commission.  Copper  Eagle  states  the 
proposed  stratigraphic  test  well  is 
critical  in  determining  the  feasibility  of 
utilizing  deep  injection  as  the  method  of 
brine  disposal  during  the  possible 
development  of  a  natural  gas  salt  cavern 
storage  facility.  Copper  Eagle  also 
requests  the  Commission  include  pre- 
granted  abandonment  authority  imder 
section  7(b)  of  the  Natural  Gas  Act  to  the 
extent  it  is  necessary  or  required. 

Any  questions  regarding  this  petition 
are  to  be  directed  to  J.  Gordon 
Pennington,  Senior  Counsel,  El  Paso 
Corporation,  555  11th  St.  NW.,  Suite 
750,  Washington,  DC  20004,  Phone 
(202)  637-3544  or  facsimile  (202)  637- 
3501. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  7,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  suomit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 


Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  tbese  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docimients, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,18 
CFR  385.2O01(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27532  Filed  11-1-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-009-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

October  29,  2001. 

Take  notice  that  on  October  19,  2001, 
Dominion  Transmission,  Inc.  (DTI),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP02-009-000,  an  application,  pursuant 
to  sections  7(b)  and  (c)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations  for 
abandonment  authorization  and  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  compression 
facilities  in  Pennsylvania,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

DTI  proposes  to  install  2  compressor 
units,  each  with  a  capacity  of  1,775 
horsepower  (hp)  (for  a  total  of  3,550  hp) 
at  DTI's  Ardell  Compressor  Station  in 
Elk  County,  Pennsylvania.  DTI  states 
that  it  requires  the  additional 
compressors  to  replace  capacity 
formerly  provided  by  a  deteriorating 
portion  of  Line  LN-280  located  in  Elk, 
Cameron,  Clinton,  Potter,  and  Tioga 
Counties  in  Pennsylvania.  DTI  requests 
permission  and  approval  to  abandon  in 
place  71  miles  of  this  line,  consisting  of 
8  miles  of  20-inch  line,  53  miles  of  16- 
inch  line,  and  10  miles  of  18-inch  line. 
In  addition,  DTI  proposes  to  abandon  5 
miles  of  14-inch  line  known  as  Line 
LN-4,  located  in  Potter  and  Tioga 
Counties,  Pennsylvania.  It  is  stated  that 
only  above-groimd  facilities  would  be 
removed.  It  is  asserted  that  DTI  has 
determined  that  this  proposal  is  the 
most  cost-effective  means  of  providing 
service  to  its  customers  with  minimal 
environmental  impact.  DTI  estimates 
the  total  cost  of  the  proposed  facilities 
at  $6,500,000,  and  requests  rolled-in 
rate  treatment  for  the  project.  DTI 
requests  that  the  Commission  issue  a 
preliminary  determination  by  January  1, 
2002  and  a  final  certificate  by  April  1, 
2002. 

Any  questions  regarding  this 
application  should  be  directed  to  Sean 
R.  Sleigh,  Certificates  Manager,  at  (304) 
627-3305,  Dominion  Transmission,  Inc., 
Post  Office  Box  2450,  Clarksburg,  West 
Virginia  26302-2450. 

"ffiere  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 


should,  on  or  before  November  19.  2001, 
file  with  the  Federal  Energy  Regulator>' 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  Commission's  Web  site  at 
http://www.ferc.fed.us/efi/doothen.htm. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Conunenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
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person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 


David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-27560  Fih  .j  11-1-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 


[Project  No.  2694] 


Duke  Power,  a  Division  of  Duke  Energy 
CorporatkNi,  Nantahala  Area;  Notice  of 
Authorizatton  for  Continued  Project 
Operation 


October  29.  2001. 

On  September  27,  1999,  Duke  Power, 
a  division  of  Duke  Energy  Corporation, 
Nantahala  Area  (on  August  10,  2001,  the 
Commission  approved  the  transfer  of 
the  license  from  Nantahala  Power  and 
Light  Company  to  Duke  Power,  a 
division  of  Duke  Energy  Corporation. 
Nantahala  Area  and  redesignated  the 
applicant  of  the  relicense  application  as 
Duke  Power,  a  division  of  Duke  Energy 
Corporation,  Nantahala  Area),  licensee 
for  the  Queens  Creek  Project  No.  2694, 
filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2694  is  located  on  Queens 
Creek  in  Macon  County,  North  Carolina. 

The  license  for  Project  No.  2694  was 
issued  for  a  period  ending  October  1 , 
2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 


license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  1 5 
of  the  FPA,  notice  is  hereby  given  that 
an  aimual  license  for  Project  No.  2694 
is  issued  to  Duke  Power,  a  division  of 
Duke  Energy  Corporation,  Nantahala 
Area  for  a  period  effective  October  2, 
2001,  through  October  1,  2002,  or  until 
the  issuance  of  a  new  license  for  the 
project  or  other  disposition  under  the 
FPA,  whichever  comes  first.  If  issuance 
of  a  new  license  (or  other  disposition) 
does  not  take  place  on  or  before  October 
2,  2002,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Duke  Power,  a  division  of  Duke 
Energy  Corporation,  Nantahala  Area  is 
authorized  to  continue  operation  of  the 
Queens  Creek  Project  No.  2694  imtil 
such  time  as  the  Conunission  acts  on  its 
application  for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-27566  Filed  11-1-01;  8:45  am] 

BILUNC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2935] 

Enterprise  Mill,  LLC;  Notice  of 
Authorization  for  Continued  Project 
Operatton 

October  29.  2001. 

On  September  24,  2001,  Enterprise 
Mill,  LLC,  licensee  for  the  Enterprise 
Mill  Project  No.  2935.  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2935 
is  located  on  the  Augusta  Canal  in 
Richmond  County,  Georgia. 

The  license  for  Project  No.  2935  was 
issued  for  a  period  ending  September 


30.  2001.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2935 
is  issued  to  Enterprise  Mill,  LLC  for  a 
period  effective  October  1,  2001, 
through  September  30,  2002.  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA. 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  October  1 , 
2002,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Enterprise  Mill,  LLC  is  authorized 
to  continue  operation  of  the  Enterprise 
Mill  Project  No.  2935  until  such  time  as 
the  Commission  acts  on  its  application 
for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-27568  Filed  11-1-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2724] 

City  of  Hamilton,  OH;  Notice  of 
Authorization  for  Continued  Project 
Operation 

October  29.  2001. 

On  September  30, 1999,  the  City  of 
Hamilton,  Ohio,  licensee  for  the  City  of 
Hamilton  Project  No.  2724,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2724 
is  located  on  Ford  Canal  and  the  Great 
Miami  River  in  Butler  County,  Ohio. 

The  license  for  Project  No.  2724  was 
issued  for  a  period  ending  September 
30,  2001.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  aimual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a)>  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2724 
is  issued  to  the  city  of  Hamilton,  Ohio 
for  a  period  effective  October  1 ,  2001 , 
through  September  30,  2002,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  October  1, 
2002,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  aimual 
license  under  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 


Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  the  City  of  Hamilton.  Ohio  is 
authorized  to  continue  operation  of  the 
City  of  Hamilton  Project  No.  2724  until 
such  time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27567  Filed  11-1-01;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2576] 

ftorttteast  Generatk>n  Company; 
Notice  of  Authorization  for  Continued 
Project  Operation 

October  29.  2001. 

On  August  31. 1999,  Northeast 
Generation  Company,  licensee  for  the 
Housatonic  Project  No.  2576,  filed  an 
application  for  a  new  or  subsequent 
license  (in  its  relicense  application. 
Northeast  Generation  Company 
proposes  to  combine  this  project  with 
the  licensed  Falls  Village  Project,  FERC 
No.  2597)  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2576 
is  located  on  the  Housatonic,  Rocky, 
and  Shepaug  Rivers  in  Fairfield,  New 
Haven,  and  Litchfield  Coimties. 
Connecticut. 

The  license  for  Project  No.  2576  was 
issued  for  a  period  ending  October  1 . 
2001.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  1 5  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 


required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  1 5 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2576 
is  issued  to  Northeast  Generation 
Company  for  a  period  effective  October 
2.  2001,  through  October  1.  2002,  or 
until  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  October  2,  2002,  notice  is  hereby 
given  that,  pursuant  to  18  CFR  16.18(c), 
an  annual  license  under  section  15(a)(1) 
of  the  FPA  is  renewed  automatically 
without  further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  Northeast  Generation  Company  is 
authorized  to  continue  operation  of  the 
Housatonic  Project  No.  2576  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27564  Filed  11-1-01;  8:45  ami 

8UJN0  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  472] 

PacifiCorp;  Nottee  of  Authorization  for 
Continued  Project  Operation 

October  29.  2001. 

On  September  27, 1999,  PacifiCorp. 
licensee  for  the  Oneida  Project  No.  472, 
filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  472  is  located  on  the  Bear 
River  in  Franklin  County.  Idaho. 

The  license  for  Project  No.  472  was 
issued  for  a  period  ending  October  1 , 
2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  Oie  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA. 
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then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  Bled  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
,  license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  472  is 
issued  to  PacifiCorp  for  a  period 
effective  October  2,  2001,  through 
October  1,  2002,  or  until  the  issuance  of 
a  new  license  for  the  project  or  other 
disposition  under  the  FPA.  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  October  2,  2002, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  given 
that  PacifiCorp  is  authorized  to  continue 
operation  of  the  Oneida  Project  No.  472 
until  such  time  as  the  Commission  acts 
on  its  application  for  subsequent 
license. 

David  P.  Boergers. 

Secretary: 

|FR  Doc.  01-27561  Filed  11-1-01;  8:45  am] 

BILUNC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2401] 


PacifiCorp;  Notice  of  Authorization  for 
Continued  Pro|ect  Operation 

October  29.  2001. 

On  September  27, 1999,  PacifiCorp, 
licensee  for  the  Grace/Cove  Project  No. 
2401,  filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2401  is  located  on  the  Bear 
River  in  Caribou  County,  Idaho. 


The  license  for  Project  No.  2401  was 
issued  for  a  period  ending  October  1 , 
2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2401 
is  issued  to  PacifiCorp  for  a  period 
effective  October  2,  2001,  through 
October  1,  2002,  or  Until  the  issuance  of 
a  new  license  for  the  project  or  other 
disposition  under  the  FPA.  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  October  2,  2002, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  PacifiCorp  is  authorized  to  continue 
operation  of  the  Grace/Cove  Project  No. 
2401  until  such  time  as  the  Commission 
acts  on  its  application  for  subsequent 
license. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27562  Filed  11-1-01;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NO.CP95-1 68-006] 

Sea  Robin  Pipeline  Company;  Notice 
of  Informal  Settlement  Conference 

October  29,  2001. 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Thursday, 
November  8,  2001  at  10:00  a.m.  The 
settlement  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-27558  Filed  11-1-01;  8:45  am) 

BIIXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-8-001] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Amendment 

October  29.  2001. 

Take  notice  that  on  October  19,  2001, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern),  5400  Westheimer  Court,  P.O. 
Box  1642,  Houston,  Texas  77251-1642, 
filed  an  amendment  to  its  pending 
application  in  Docket  No.  CPOl-8-000, 
requesting  authority  for  a  firm  hourly 
swing  service  (Firm  Hourly  Service)  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  Web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Specifically,  Texas  Eastern  seeks 
authorization  to  offer  a  Firm  Hourly 
Service  that  will  provide  hourly 
flexibility  of  up  to  110  percent  of  l/24th 
of  daily  scheduled  quantities  for  up  to 
six  hours  on  any  day  for  customers  who 
receive  service  under  Rate  Schedules 
CDS,  FT-1,  SCT,  and  SS-1  at  primary 
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firm  delivery  points.  The  service  will  be 
offered  on  a  seasonal  basis:  November  to 
March  (winter  service)  or  April  to 
October  (summer  service).  The  rate  for 
Firm  Hourly  Service  will  be  an 
incremental  rate  based  on  the  cost  of  the 
lease  proposed  in  Docket  No.  CPOl-8- 
000  plus  the  cost  of  purchasing  gas  at 
Beverly,  Massachusetts,  the  primary 
receipt  point  under  the  lease.  This 
incremental  rate  is  in  lieu  of  Texas 
Eastern's  original  proposal  to  rely  on  a 
reduction  in  storage  cost  credits  to  cover 
the  lease  costs.  Texas  Eastern  has 
included  Pro  Forma  Tariff  Sheet  Nos. 
651-653.  These  sheets  replace  Pro 
Forma  Tariff  Sheet  No.  685  which  was 
filed  in  the  original  application.  Texas 
Eastern  states  Uiat  these  tariff  sheets  set 
out  the  proposed  incremental  rates  and 
the  terms  and  conditions  of  the  Firm 
Hourly  Service.  As  proposed  in  the 
original  filing  in  Docket  No.  CPOl-8- 
000,  Texas  Eastern  states  that  its 
customers  will  have  the  right  to 
transport  gas  on  an  intemiptible  basis 
using  the  leased  capacity  to  the  extent 
the  lease  is  not  being  utilized  for  Firm 
Hourly  Service. 

Any  questions  regarding  the 
application  should  be  directed  to  Steven 
E.  Tillman,  Director  of  Regulatory 
Affairs,  Texas  Eastern  Transmission 
Corporation,  P.O.  Box  1642,  Houston, 
Texas  77251-1642  at  713-627-5113. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  19,  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
NGA  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 


well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
NGA  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provide  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  to  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-27559  Filed  11-1-01;  8:45  am)  • 

BILUNC  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2631] 

Woronoco  Hydro  LLC;  Notice  of 
Authorization  for  Continued  Project 
Operation 

October  29,  2001. 

On  August  1, 1999,  Woronoco  Hydro 
LLC,  licensee  for  the  Woronoco  Project 
No.  2631  (in  a  May  22,  2001  Order,  the 
Commission  approved  the  transfer  of 
the  project  from  International  Paper 
Company  to  Woronoco  Hydro  LLC  and 
substitution  of  Woronoco  Hydro  LLC  as 
the  relicense  applicant),  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  Nb.  2631 
is  located  on  the  Westfield  River  in 
Hampden  County,  Massachusetts. 

The  license  for  Project  No.  2631  was 
issued  for  a  period  ending  September  1 , 
2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2631 
is  issued  to  Woronoco  Hydro  LLC  for  a 
period  effective  September  2.  2001. 
through  September  1.  2002,  or  until  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA. 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  September  2, 
2002,  notice  is  hereby  given  that. 
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pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  section  15(a)(1)  of  the 
EPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA.  notice  is  hereby  given 
that  Woronoco  Hydro  LLC  is  authorized 
to  continue  operation  of  the  Woronoco 
Project  No.  2631  until  such  time  as  the 
Conmiission  acts  on  its  application  for 
subsequent  license. 

David  P.  Boergers. 

Secretary: 

[FR  Doc.  01-27565  Filed  ll-l-[oi;  8:45  am] 

BILLING  CODE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER01-2566-003,  et  al.] 

Public  Service  Company  of  New 
Mexico,  et  al..  Electric  Rate  and 
Corporate  Regulation  Filings 


October  26.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  New 
Mexico' 

(Docket  No.  ER01-2566-003|    j 

Take  notice  that  on  October  23,  2001, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an 
amendment  to  its  October  22,  2001 
filing  in  this  proceeding.  The 
amendment  consists  of  an  executed 
signature  page  for  the  amended  version 
of  the  Wholesale  Requirements  Power 
Sale  and  Services  Agreement 
(Agreement)  between  PNM  and  Texas- 
New  Mexico  Power  Company  (TNMP) 
filed  by  PNM  in  this  proceieding, 
designated  as  Substitute  Service 
Agreement  No.  28  under  PNM's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
3. 

Copies  of  this  filing  have  been  served 
upon  TNMP,  Southwestern  Public 
Service  Company,  and  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  November  13.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Combined  Locks  Energy  Center,  LLC 

IDocket  No.  ER01-2659-002|    I 

Take  notice  that  on  October  23,  2001. 
Combined  Locks  Energy  Center,  L.L.C. 
(CLEC),  filed  an  amendment  to  its 
application  for  market-based  rate 
authority  pursuant  to  the  Commission's 


deficiency  letter  issued  on  October  5, 
2001. 

CLEC  respectfully  requests  that  the 
Commission  grant  an  efi'ective  date  of 
October  17,  2001,  the  date  CLEC  began 
producing  and  selling  test  power. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers.  Public  Service  Commission 
of  Wisconsin. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  Corporation 

[Docket  No.  EROl-291 8-001 1 

Take  notice  that  on  October  23,  2001, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  revised  Market- 
Based  Wholesale  Power  Sales  Tariff, 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  8  (Revised  Tariff)  to  comply 
with  an  unpublished  letter  order  issued 
by  the  Commission  on  September  25, 
2001  in  the  above-captioned  proceeding 
(Letter  Order).  The  Revised  Tariff  has 
been  revised  to  specifically  comport 
with  designation  requirements  set  forth 
in  Order  No.  614. 

The  Letter  Order  allows  the  Revised 
Tariff  to  become  effective  as  of  August 
24,2001. 

Copies  of  the  filing  were  served  upon 
FPC's  customers  receiving  service  under 
the  Revised  Tariff  and  the  Florida 
Public  Service  Commission. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER01-3087-000| 

Take  notice  that  on  October  23,  2001 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  a  correction  to  the 
service  agreement  with  North  Carolina 
Electric  Membership  Corporation  that 
SCE&G  filed  on  September  19,  2001  in 
the  above  referenced  docket. 

SCE&G  states  that  the  only  change 
made  in  this  filing  is  to  correct  the  name 
of  the  issuing  officer  that  appears  on  the 
cover  page  to  this  agreement. 
Accordingly,  SCE&G  continues  to 
request  an  effective  date  of  August  8, 
2001. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

[Do<:ket  No.  ER02-1 50-000] 

Take  notice  that  on  October  23,  2001, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  with  the  Federal  Energy 


Regulatory  Commission  (Commission),  a 
Notice  of  Termination  of  Service 
Agreement  with  Enron  Power 
Marketing,  Inc.  designated  as  First 
Revised  Service  Agreement  No.  1  under 
FERC  Electric  Tariff,  Third  Revised 
Volume  4. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  November 
6,  2001. 

Copies  of  the  filing  were  served  upon 
Enron  Power  Marketing,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  November  13,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-1 51-000) 

Take  notice  that  on  October  23,  2001, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  Notice  of  Termination  of  Service 
Agreement  with  Aquila  Energy 
Marketing  Corporation  (formerly  Aquila 
Power  Corporation)  designated  as  First 
Revised  Service  Agreement  No.  51 
under  FERC  Electric  Tariff.  Third 
Revised  Volume  4. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  November 
5,  2001. 

Copies  of  the  filing  were  served  upon 
Aquila  Energy  Marketing  Corporation 
(formerly  Aquila  Power  Corporation), 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-153-O0O1 

Take  notice  that  on  October  23.  2001. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  Notice  of  Termination  of  Service 
Agreement  with  CMS  Marketing, 
Services  and  Trading  Company 
designated  as  First  Revised  Service 
Agreement  No.  104  under  FERC  Electric 
Tariff,  Third  Revised  Volume  4. 

Dominion  Virginia  Power  also 
respectfully  requests  an  effective  date  of 
November  5,  2001. 

Copies  of  the  filing  were  served  upon 
CMS  Marketing,  Services  and  Trading 
Company,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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8.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1 54-000) 

Take  notice  that  on  October  23,  2001, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  Notice  of  Termination  of  Service 
Agreement  with  Constellation  Power 
Source.  Inc.  designated  as  First  Revised 
Service  Agreement  No.  114  under  FERC 
Electric  Tariff,  Third  Revised  Volume  4. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  November 
5.  2001. 

Copies  of  the  filing  were  served  upon 
Constellation  Power  Source,  Inc.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1 55-000] 

Take  notice  that  on  October  23,  2001, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  Notice  of  Termination  of  Service 
Agreement  with  Duke  Energy  Trading 
and  Marketing,  L.L.C.  (formerly  Pan 
Energy  Power  Services,  Inc.)  designated 
as  First  Revised  Service  Agreement  No. 
67  under  FERC  Electric  Tariff.  Third 
Revised  Volume  4. 

Dominion  Virginia  Power  respectfully 
requests  an  effective  date  of  November 
5,2001. 

Copies  of  the  filing  were  served  upon 
Duke  Energy  Trading  and  Marketing, 
L.L.C.  (formerly  Pan  Energy  Power 
Services,  Inc.),  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER02-1 57-000) 

Take  notice  that  on  October  23,  2001, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  its  proposed 
Rate  Schedule  No.  63,  consisting  of  a 
six-year  renewal  lease  of  a  feeder  bay  in 
WPSC's  Cranberry  Substation  and 
related  feeder  facilities  to  Eagle  River 
Light  &  Water  Utility  (Eagle  River).  The 
lease  was  approved  uinder  section  203  of 
the  Federal  Power  Act  by  an  order 
issued  on  September  21,  2001  in  Docket 
No.  ECOl-1 35-000. 

WPSC  requests  that  the  proposed  rate 
schedule  b€K:ome  effective  on  October 
24.  2001.  the  date  of  the  commencement 
of  the  six-year  renewal  of  the  lease. 


WPSC  states  that  it  has  sent  copies  of 
the  proposed  rate  schedule  to  Eagle 
River,  the  Public  Service  Commission  of 
Wisconsin,  the  Michigan  Public  Service 
Commission,  and  Wisconsin  Public 
Power.  Inc. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Mountain  View  Power  Partners  n, 
LLC 


[Docket  No.  ER02-1 58-000] 

Take  notice  that  on  October  23,  2001. 
Mountain  View  Power  Partners  II,  LLC 
(Mountain  View)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Conmiission)  a  service 
agreement  for  power  sales  (Service 
Agreement)  with  its  affiliate,  PG&E 
Energy  Trading-Power.  L.P.  (PGET)  as 
required  by  the  Commission  in  its  letter 
Order  of  April  16,  2001.  See  Mountain 
View  Power  Partners  II,  LLC,  Docket  No. 
EROl-1 336-000  (delegated  letter  order 
issued  April  16.  2001)  (Section  205 
Letter  Order).  See  also  Prior  Notice  and 
Filing  Requirements  Under  Part  II  of  the 
Federal  Power  Act.  64  FERC  H  61.139 
clarified,  65  FERC  H  61.081  (1993) 
(permitting  non-marketer  public  utilities 
with  umbrella  form  of  service 
agreements  on  file  with  the  Commission 
to  file  individual,  executed  service 
agreements  with  the  Commission  within 
thirty  days  of  conunencing  service).  The 
Service  Agreement  commits  Mountain 
View  to  sell  capacity,  energy  and 
ancillary  services  to  PGET  at  market- 
based  rates  according  to  its  FERC 
Electric  Tariff  No.  1. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  &  Light  Company 

(Docket  No.  OA96-39-O07) 

Take  notice  that  on  October  24,  2001, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  refund 
compliance  report  in  connection  with 
the  December  10, 1998  settlement 
agreement  between  FPL.  Florida 
Municipal  Power  Agency  and  Seminole 
Electric  Cooperative,  Inc..  which  the 
Conmiission  approved  by  a  letter  order 
issued  September  13,  2001.  in  the 
above-captioned  docket. 

FPL  states  that  a  copy  of  this  filing 
has  been  served  on  the  official  service 
list  in  the  above-captioned  docket  as 
well  as  the  other  dockets  listed  in  the 
letter  order. 

Comment  date:  November  23,  2001.  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

[FR  Doi;.  01-27531  Filed  11-1-01:  8:45  am] 

BMJJNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  26.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  9988-012. 

c.  Date  Filed:  July  9.  2001 , 
supplemented  July  30.  2001,  and 
October  1,  2001. 

d.  Applicants:  Spartan  Mills,  Mr. 
Peter  L.  Tourtellot,  Receiver,  and  the 
Augusta  Canal  Authority. 

e.  Name  of  Project:  John  P.  King  Mill. 

f.  Location:  The  project  is  located  on 
the  Augusta  Canal  and  the  Savannah 
River  in  Richmond  County,  Georgia. 
The  project  does  not  occupy  Federal  or 
Tribal  land. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 


55656 


Fedwal  Register / Vol.  66,  No.  213 /Friday,  November  2,  2001 /Notices 


h.  Applicant  Contact  Ms.  Beth  E. 
Harris,  CHI  Energy,  Inc.,  P.O.  Box  8597, 
Greenville,  SC  29604,  (864)  281-9630 
ext.  105. 

i.  FERC  Contact:  Mr.  James  Hunter, 
(202) 219-2839. 

j.  Deadline  for  filing  comments  and  or 
motions:  December  5,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Please  include  the  project  nimiber  (P- 
9988-012)  on  any  comments  or  motions 
filed. 

k.  Description  of  Proposal:  The 
applicants  propose  a  transfer  of  the 
license  for  Project  No.  9988  from 
Spartan  International,  Inc.,  also  known 
as  Spartan  Mills  (Spartan),  the  current 
licensee,  by  and  through  Mr.  Peter  L. 
Tourtellot,  Receiver,  to  the  Augusta 
Canal  Authority.  The  transfer  is  being 
sought  in  connection  with  a  judicial 
foreclosure  proceeding  initiated  by 
General  Electric  Capital  Corporation 
against  Spartan.  On  October  1,  2001,  the 
Governor  of  Georgia  signed  legislation 
giving  the  Augusta  Canal  Authority  the 
authority  to  operate  hydropower 
projects. 

I.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conunission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  conunents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  areinvited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  lust  file 
comments  within  the  time  specified  for 
filing  comments,  it  vnll  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27533  Filed  11-1-01;  8:45  am] 

mUNQ  CODE  6717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

October  26,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  121 16-000. 

c.  Date  Filed:  September  5,  2001. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Franklin  County. 

e.  Name  of  Project:  Esquatzel 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  approximately  9  miles 
northwest  of  Pasco  at  the  termination  of 
the  Esquatzel  Wasteway  into  the 
Columbia  River  in  Franklin  County, 
Washington.  The  project  will  require  the 
use  of  an  existing  irrigation  wasteway 
administered  by  the  U.S.  Bureau  of 
Reclamation  (BOR)  and  would  be 
contained  entirely  on  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Kenneth  A. 
Sugden,  Manager,  Public  Utility  District 
No.  1  of  Franklin  County,  1411  W. 
Clark,  Pasco,  WA  99302-2407, 
Telephone:  (509)  547-5591. 

i.  FERC  Contact.  Mr.  Lynn  R.  Miles. 
Sr.  (202)  219-2671. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  imder  the 
"e-Filing"  link. 

Please  include  the  Project  Number 
(12116-000)  on  any  comments,  protest, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
BOR's  existing  Esquatzel  Wastevvay  and 
would  not  require  a  new  or  existing 
dam.  The  project  would  consist  of:  (1) 
a  54-inch  diameter  1 ,800-foot  long  steel 
penstock,  (2)  a  powerhouse  with  an 
installed  capacity  of  2,000  kW.  (3)  a  13.8 
kv  transmission  line  approximately 
1,000  feet  long,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  7.2  GWh. 

1.  Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
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application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214.  fai  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


r.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"',  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
Acopy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-27534  Filed  11-1-01;  8:45  am] 

BHJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RM9e-1-000] 

Regulations  Governing  Off-ttie-Record 
Communications;  Public  Notice 

October  26,  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communicati  ons . 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
conununication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 


Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  wiUi.  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  dociunents 
may  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 

Project  or  Docket.  Date,  and  Name 

1.  Project  Nos.  1975.  2061  and  2777 
10-15-01.  Susan  P.  Neitzei 

2.  Project  No.  2778-000 
10-15-01.  Susan  P.  Neitzei 

3.  Project  No.  2114-000 
10-16-01.  Adeline  Fredin 

4.  Project  No.  2114-000 
10-16-01,  William  J.  fudge 

5.  Project  No.  2661-000 
10-16-01.  Edward  C.  Cole 

6.  Docket  No.  ER97-1 523-065.  et  al. 
10-17-01,  Theodore  Click 

7.  Project  No.  2342-000 
10-17-01,  Frank  Winchell 

8.  Project  No.  2030-000 
10-18-01.  Nan  Allen 

9.  Project  No.  2030-000 
10-18-01,  Fred  Winchell 

10.  Docket  No.  RPOO-241-000 
10-18-01,  Brian  R.  Hellebuyck 

11.  Project  No.  2042-000 
10-23-01,  Tim  Bachelder 
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12.  Docket  No.  CPOl-4 15-000 
10-25-01,  Medha  Kochhar 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27535  Filed  11-1-01:  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[FRL-7097-6] 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Protection  of 
Stratospheric  Ozone — Recordiceeping 
and  Periodic  Reporting  of  the 
Production  Import,  Export,  Recycling, 
Destruction,  Transhipment  and 
Feedstocic  Use  of  Ozone-Depleting 
Substances  | 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  and/or  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB): 

Recordkeeping  and  Periodic 
Reporting  of  the  Production  Import, 
Export,  Recycling,  Destruction, 
Transhipment  and  Feedstock  Use  of 
Ozone-Depleting  Substances  ICR 
#1432.20,  0MB  Control  No,  2060-0170, 
Expiration  Date  9/28/01.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  infonnation  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  2,  2002. 
AOOflESSES:  Copies  of  the  material 
supporting  this  ICR  renewal  notice  are 
available  free  of  charge  from  The 
Stratospheric  Ozone  Protection  Hotline 
at  1-800-269-1996  between  the  hours 
of  10  am  and  4  pm  Eastern  Standard 
Time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Bratis,  Telephone:  (202)  564- 
3515,  Fax:  (202)  564-2155,  E-mail: 
Bfaf/s.Suzan/ie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Affected  entities:  Entities  potentially 
•  affected  by  this  action  are  those  which 
produce,  use  feedstocks,  import,  export, 
and/or  destroy  the  ozone-depleting 
substance,  methyl  bromide. 

Title:  Recordkeeping  and  Periodic 
Reporting  of  the  Production  Import, 


Export,  Recycling.  Destruction, 
Transhipment  and  Feedstock  Use  of 
Ozone-Depleting  Substances  (OMB 
Control  No.  2060-0170;  ICR  #1432.20). 

Abstract:  This  action  revises  reporting 
requirements  so  companies  may 
produce  and  import  for  special 
exempted  uses  of  methyl  bromide  for 
quarantine  and  preshipment 
applications  during  the  interim  period 
when  production  and  consumption  is 
capped  at  50%  of  the  1991  baseline 
level.  In  order  to  monitor  each 
company's  production,  import,  export, 
destruction,  and  transformation,  the 
reporting  system  continues  to  require 
information  to  check  industry 
compliance  with  the  stratospheric  ozone 
protection  regulations.  Compliance 
during  the  reduction  steps  for  methyl 
bromide  mean  that  companies  can 
produce  and  import  50%  of  1991 
baseline  levels,  except  for  the  specific 
exemption  created  by  this  action.  The 
information  required  satisfies  statutory 
mandates  for  reporting  and  monitoring 
under  section  603  of  Title  VI  of  CAAA 
and  will  be  used  to  generate  reports  to 
Congress  as  mandated  under  section 
603(d)  of  Title  VI. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Give  enough  background 
information  so  someone  could  comment 
on  points  {i)-(iv)  below. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  burden  hours 
shown  below  represent  the  hours  for  the 
iqiormation  collection  request  (ICR). 
The  ICR  provides  a  detailed  explanation 
of  this  estimate,  which  is  only  briefly 


summarized  in  this  notice.  The  annual 
public  biuden  for  collection  of 
infonnation  associated  with  the 
reporting  is  estimated  to  average  865 
hours.  This  estimate  accounts  for  all 
responses  provided  by  all  effected 
entities  per  year. 

The  following  is  a  summary  of  the 
estimates  taken  from  the  ICR: 

Estimated  total  number  of  potential 
respondents:  536. 

Frequency  of  response:  Quarterly. 

Estimated  total/average  number  of 
responses  for  each  respondent:  1-10. 

Estimated  total  annual  burden  hours: 
865. 

Estimated  OSrM  costs:  $141.87. 

Estimated  total  annual  burden  costs: 
$52,275. 

Burden  means  the  total  time,  effort,  or 
financial  resoiirce^  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;,  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  October  29.  2001. 
Paul  Stolpman, 

Director,  Office  of  Atmospheric  Programs. 
[PR  Doc.  01-27590  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  6560-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6622-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  October  22,  2001  Through  October 

26, 2001 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  010401,  DRAFT  SUPPLEMENT. 
FEW,  MI,  US-31  Petoskey  Area 
Improvement  Study,  To  Reduce 
Congestion  on  US-31  in  the  City  of 
Petoskey  and  Resort  and  Bear  Creek 
Townships,  COE  Section  404  Permit, 
Emmet  County,  MI,  Due:  December 
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17,  2001,  Contact:  Tames  A. 
Kirschensteiner  (517)  702-1835. 

EIS  No.  010402,  FINAL  EIS,  DOE,  TN, 
Programmatic  EIS— Oak  Ridge  Y-12 
Plant  Mission,  Processing  and  Storage 
Highly  Enriched  Uranium,  U.S. 
Nuclear  Weapons  Stockpile, 
Anderson  County,  TN,  Due:  December 
10,  2001,  Contact:  Gary  Hartman  (865) 
576—0273. 

EIS  No.  010403,  DRAFT  EIS,  COE,  WV, 
Marlington  Local  Protection  Project, 
To  Evaluate  Flood  Damage  Reduction 
Measures  for  the  Town  of  Marlington, 
Three  Alternatives:  Two  Levee/ 
Floodwall  for  Managing  Flooding 
from  Knapp  Creek,  Greenbrier  River, 
Pocahontas  County,  WV,  Due: 
December  21,  2001,  Contact:  S. 
Michael  Worley  (304)  529-5636. 

EIS  No.  010404,  FINAL  EIS,  AFS,  AK, 
Emerald  Bay  Timber  Sale, 
Implementation,  Ketchikan-Misty 
Fiords  Ranger  District,  Tongass 
National  Forest,  U.S.  Cost  Guard 
Bridge  Permit,  NPDES  Permit,  and 
COE  Section  10  and  404  Permits, 
Cleveland  Peninsula,  AK,  Due: 
December  10,  2001,  Contact:  Colleen 
Gnmdy  (907)  228-4114. 

EIS  No.  010405,  DRAFT  EIS,  BLM,  OR, 
Lakeview  Resource  Management  Plan, 
To  Unified  Land  Use  Plan  that  will 
Replace  all  or  Portion  of  three  nearly 
Twenty  year  old  Existing  Land  Use 
Plans,  Implementation,  Lake  and 
Bend  Counties,  OR,  Due:  January  31, 
2002,  Contact:  Dwayne  Sykes  (541) 
947-2177. 
This  document  is  available  on  the 

Internet  at:  http://(www.or. blm.gov/ 

Lakeview/Planning/ planninglist.htm]. 

EIS  No.  010406.  DRAFT  EIS,  USA,  PA, 
Fort  Indiantown  Gap  National  Guard 
Training  Center,  To  Enhance  Training 
and  Operations,  Pennsylvania 
National  Guard  (PANG),  Annville, 
Dauphin  and  Lebanon  Counties,  PA, 
Due:  December  10.  2001,  Contact: 
Richard  H.  Shertzer  (717)  861-2548. 

EIS  No.  010407,  DRAFT 
SUPPLEMENTAL,  COE,  MO.  St. 
Johns  Bayou  and  New  Madrid 
Floodway  Project,  Channel 
Enlargement  and  Improvement, 
Revised  Information  to  Formulate  and 
Analyze  Additional  Alternatives, 
Flood  Control,  National  Economic 
Development  (NED)  New  Madrid, 
Mississippi  and  Scott  Counties,  MO, 
Due:  December  17,  2001,  Contact:  Mr. 
Shawn  Phillips  (901)  544-3321. 

Dated:  October  30.  2001. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  01-27604  Filed  11-1-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00748;  FRL-6809-9] 

Association  of  American  Pesticide 
Control  Officials/State  RFRA  Issues 
Research  and  Evaluation  Group 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  The  Association  of  American 
Pesticide  Control  Officials  (AAPCO)/ 
State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  will  hold  a 
2-day  meeting,  beginning  on  December 

3,  2001,  and  ending  December  4,  2001. 
This  notice  announces  the  location  and 
times  for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 

DATES:  The  meeting  will  be  held  on 
Monday,  December  3,  2001,  from  8:30 
a,m.  to  5  p.m.  and  Tuesday,  December 

4,  2001,  from  8:30  a.m.  to  noon. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Double  Tree  Hotel,  300  Army  Navy 
Drive,  Arlington,  Crystal  City,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Gray,  SFIREG  Executive 
Secretary,  P.O.  Box  1249,  Hardwick,  VT 
05843-1249;  telephone  number:  (802) 
472-6956;  fax  (802)  472-6957;  e-mail 
address:  aapco@plainfield.bypass.com. 

Georgia  A.  McDuffie,  Field  and 
External  Affairs  Division  (7506C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  605-0195;  fax 
number:  (703)  308-1850;  e-mail  address: 
mcduffie.georgia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  himian 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decision-making  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  tlids  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATKW 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00748.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Tentative  Agenda 

The  tentative  agenda  items  identified 
by  the  AAPCO  and  SFIREG  follows: 

1.  E-labels. 

2.  State  and  Federal  pesticides 
Agency's  activities  -  post  September 
11th  terrorists  attacks. 

3.  Status  of  the  water  quality 
registration  review  team. 

4.  Other  OPP  water  quality  activities. 

5.  Issues  from  water  quality  PREP 
course. 

6.  Committee  reports  and  introduction 
of  issue  papers. 

7.  Update  on  current  OPP  activities. 

8.  SFIREG  issue  paper  status  reports. 

9.  Update  on  current  OECA  activities. 

10.  Regional  reports. 

11.  Other  topics,  as  appropriate. 
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List  of  Subfects 

Environmental  protection. 
Dated:  October  25,  2001. 
)ay  S.  Ellenberger, 

Acting  Director.  Field  and  External  Affairs 

Division.  Office  of  Pesticide  Progmms. 

|FR  Dot:.  01-27597  Filed  ll-l-O:^;  8:45  am) 

BH.UNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY  , 

[PF-1047;  FRL-6806-1]  I 

Notice  of  Rling  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  nimiber  PF-1047,  must  be 
received  on  or  before  December  3,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPl£MENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1047  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460:  telephone 
number:  (703)  305-7610;  e-mail  address: 
iackson.sidney@epa.gov. 
SUPPt.EMENTARY  INFORMATKM: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
.to: 


Categories      NAICS 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry 


111 
112 
311 


Crop  production 
Animal  production 
Food  manufac- 
turing 


Categories 

NAICS 

Examples  of  poten- 
tially affected  enti- 
ties 

32532 

Pesticide  manufac- 
turing 

1 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  .epa.gov/fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1047.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conunents  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hi^way. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1047  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs  " 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resoiut:es  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1047.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
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please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  suje  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the-data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  24.  2001. 

Peter  Caulkins. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Pro-ams. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioiters. 


EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Proiect  Number 

4 

6E4703 

EPA  has  received  a  pesticide  petition 
6E4703  from  the  Interregional  Research 
Project  Number  4  (IR-4).  681  U.S. 
Highway  #1  South,  North  Brunswick,  NJ 
08902-3390  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  combined 
residues  of  the  herbicide,  bentazon  (3- 
isopropyl-lH-2,1 ,3-benzothiadiazin- 
4(3H)-one  2,2-dioxide)  and  its  6-  and  8- 
hydroxy  metabolites  in  or  on  the  raw 
agricultural  commodities  clover  forage 
at  1.0  part  per  million  (ppm)  and  clover 
hay  at  2.0  ppm.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  Bentazon  is  manufactured  by 
the  BASF  Corporation,  Agricultural 
Products  Division. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residue  in  plants  is 
adequately  imderstood.  Bentazon  is 
rapidly  metabolized,  conjugated  and 
incorporated  into  natural  plant 
constituents.  Metabolism  involves  the 
hydroxylation  of  bentazon  at  the  6-  and 
8-position.  The  terminal  residues  of 
regulatory  concern  are  bentazon,  6- 
hydroxy  bentazon,  and  8-hydroxy 
bentazon  (as  specified  in  40  CFR 
180.355(a)). 

2.  Analytical  method.  Adequate 
enforcement  methods  are  available  for 
the  determination  of  residues  of 
bentazon  and  its  6-  and  8-hydroxy 
metabolites  in/on  plant  commodities. 
The  Pesticide  Analytical  Manual  (PAM) 
Vol.  n  lists  Method'n,  a  GLC  method 
with  flame  photometric  detection  for  the 
determination  of  bentazon  and  its 
hydroxy  metabolites  in/on  com,  rice, 
and  soybeans;  the  limit  of  detection  for 
each  compound  is  0.05  ppm.  Method  III, 
modified  from  Method  n,  is  available  for 
the  determination  of  bentazon  and  its 
hydroxy  metabolites  in/on  peanuts  and 


seed  and  pod  vegetables  with  a  limit  of 
detection  of  0.05  ppm  for  each 
compound. 

3.  Magnitude  of  residues.  A  total  of  2 
field  residue  trials  were  conducted  on 
red  clover  in  1993  in  Oregon.  A  single 
application  of  Basagran  herbicide  was 
made  to  clover  at  a  rate  of  either  1.0  lb. 
active  ingredient  per  acre  (a.i./acre) 
(0.5X)  or  2.0  Ib/a.i./acre  (IX).  The  spray 
volume  was  20  gal/acre.  An  adjuvant  (R- 
11)  was  included  in  all  treatments  at  2 
oz./acre.  Samples  of  forage  and  hay 
were  harvested  from  each  treated  plot 
36  days  after  treatment.  Samples  were 
analyzed  for  the  combined  residues  of 
bentazon  and  its  6-  and  8-hydroxy 
metabolites.  Analysis  of  the  treated 
samples  showed  that  the  maximum  total 
residue  was  0.77  ppm  in  forage  and  1.19 
ppm  in  hay. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  toxicity  data 
for  bentazon  show  that  this  chemical  is 
not  acutely  toxic  by  the  oral,  inhalation, 
or  dermal  routes  of  exposure  (Toxicity 
Categories  III  and  FV).  It  is  moderately 
irritating  to  the  eye  (Toxicity  Category 
II)  and  slightly  irritating  to  the  skin 
(Toxicity  Category  IV).  Bentazon  is  also 
a  dermal  sensiti2%r. 

2.  Genotoxicty.  Bentazon  was  not 
mutagenic  in  the  tests  for  gene 
mutations,  which  were  reverse  mutation 
assays  in  S.  typhimurium  and  in  E.  coli 
WP2  uvrA  as  well  as  forward  mutation 
assays  with  in  vitro  Chinese  hamster 
ovary  cell  (HGPRT)  cultures.  Bentazon 
was  also  negative  in  the  mouse 
micronucleus  test  for  assessing 
structural  chromosomal  aberrations  and 
the  unscheduled  DNA  synthesis  assay 
with  primary  mouse  hepatocytes  for 
detecting  DNA  damage. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  study  in  rats 
was  conducted  at  doses  of  0,  40, 100,  or 
250  milligrams  per  kilogram  per  day 
(mg/kg/day).  The  maternal  NOAEL  (no 
observed  adverse  effect  level)  is  250  mg/ 
kg/day,  HDT  (highest  dose  tested).  The 
maternal  LOAEL  (lowest  observed 
adverse  effect  level)  is  greater  than  250 
mg/kg/day.  The  developmental  NOAEL 
is  100  mg/kg/day.  The  developmental 
LX3AEL  is  250  mg/kg/day,  based  on 
increased  postimplantation  loss,  skeletal 
variations  (incomplete  or  absent 
ossification  in  the  phalangeal  nucleii  of 
the  extremities,  the  stemebrae  and 
cervical  vertebrae),  and  reduced  body 
weights  or  fetuses  sur\'iving  to  day  21. 

A  developmental  study  in  rabbits  was 
conducted  at  doses  of  0,  75, 150.  or  375 
mg/kg/day.  The  maternal/ 
developmental  NOAEL  is  150  mg/kg/ 
day.  The  maternal/developmental 
LOAEL  is  375  mg/kg/day  (HDT).  based 
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on  doe  with  partial  abortion,  embryonic 
resorptions,  and  no  living  fetuses.  A  2- 
generation  reproduction  toxicity  study 
in  rats  was  conducted  at  doses  of  0,  200, 
800,  or  3,200  ppm;  equivalent  to  0,  15, 
62.  or  249  mg/kg/day.  The  parental 
systemic  NOAEL  is  62  mg/kg/day.  The 
parental  systemic  LOAEL  is  249  mg/kg/ 
day.  based  on  increased  incidences  of 
kidney  mineralization  and  liver 
microgranuloma.  The  reproductive 
NOAEL  is  15  mg/kg/day.  The 
reproductive  LOAEL  is  62  mg/kg/day, 
based  on  reduced  pup  growth  (body 
weight  gain)  during  lactation. 

4.  Subchmnic  toxicity.  A  21-day 
dermal  toxicity  study  in  rabbits  was 
conducted  at  doses  of  0,  250,  500,  or 
1,000  mg/kg/day.  The  NOAEL  is  1.000 
mg/kg/day  (HOT).  The  LOAEL  is  greater 
than  1,000  mg/kg/day.  A  13-week 
feeding  study  in  rats  was  conducted  at 
doses  of  0,  400,  1,200,  or  3,600  ppm: 
equivalent  to  0,  25.3,  77.8,  or  243.3  mg/ 
kg/ day  for  males  and  0,  28.9,  86.1,  or 
258.3  mg/kg/dav  for  females.  The 
NOAEL  is  77.8  ing/kg/day.  The  LOAEL 
is  243.3  mg/kg/day  for  males  and  258.3 
mg/kg/day  for  females  based  on 
depressed  mean  body  weights  in 
females,  a  slight  increase  in  food 
consumption  in  males,  increased 
thromboplastin  and  prothrombin  times 
(males  only),  and  increased  kidney  and 
liver  weights. 

5.  Chronic  toxicity.  A  chronic  feeding 
study  in  dogs  was  conducted  at  doses  of 
0,  100,  400.  or  1,600  ppm;  equivalent  to 
0.  3.2,  13.1,  or  52.3  mg/kg/day.  The 
NOAEL  is  3.2  mg/kg/day.  The  LOAEL  is 
13.1  mg/kg/day  based  on  a  dose- 
dependent  presence  of  feces  with  red 
areas  in  dogs  at  13.1  mg/kg/day  (400 
ppm)  and  52.3  mg/kg/day  (1,600  ppm)    . 
and  slight  to  severe  anemia  at  the  high 
dose.  A  chronic  feeding/carcinogenicity 
study  in  rats  was  conducted  at  doses  of 
0,  200,  800.  or  4,000  ppm:  equivalent  to 
0.  9.  35.  or  180  mg/kg/day  in  males  and 
0.  11.  45,  or  244  mg/kg/day  in  females. 
The  NOAEL  is  9/11  mg/kg/day.  in 
males/females.  The  LOAEL  is  35/45  mg/ 
kg/day.  in  males/females,  based  on 
increased  water  consumption,  changes 
in  urinalysis  and  hematology/ 
coagulation  parameters,  and  decreased 
absolute  and  relative  thyroid  weight.  No 
evidence  of  carcinogenicity  was 
observed.  An  oncogenicity  study  in 
mice  was  conducted  at  doses  of  0,  100, 
400,  or  2,000  ppm;  equivalent  to  0,  12, 

47.  or  242  mg/kg/day  in  males  and  0,  12, 

48,  or  275  mg/kg/day  in  females.  The 
NOAEL  is  12  mg/kg/day.  The  LOAEL  is 
47/48  mg/kg/day  in  males/females, 
based  on  increased  prothrombin  time, 
increased  liver  and  kidney  weights, 
calciHcation  of  the  tunica  albuginea, 
and  islet  cell  hyperplasia  of  the 


pancreas.  No  evidence  of 
carcinogenicity  was  observed. 

6.  Animal  metabolism.  A  rat 
metabolism  study  with  oral  dosing 
showed  that  parent  bentazon  was  the 
major  metabolite  found  in  urine, 
amounting  to  77.37-91.02%  of  the  dose. 
Another  metabolism  study 
demonstrated  that  the  absorption  and 
excretion  of  bentazon  or  its  sodium  salt 
in  male  rats  after  oral  administration  is 
rapid  and  essentially  equivalent.  No  sex 
differences  in  the  absorption, 
metabolism  or  excretion  of  sodium 
bentazon  are  apparent  based  on 
equivalent  excretion  half-lives  (4  hoius), 
pattern  of  excretion  greater  than  90%  in 
urine  or  urinary  metabolite 
identification  greater  than  80%  as  free 
acid.  A  dermal  penetration  study  in  rats 
was  conducted  at  doses  of  0.12, 1.2, 12, 
or  120  mg/kg.  Single  topical  application 
of  radioactive  sodium  bentazon  did  not 
appear  to  significantly  penetrate  the 
skin  since  a  maximum  of  only  1-2%  of 
the  radioactivity  was  recovered 
primarily  in  the  urine  at  72  hours. 
Negligible  amounts  of  dermally  applied 
radioactivity  were  retained  in  the  liver, 
kidneys,  G.I.  tract  and  carcass.  For  risk 
assessment  puiposes,  dermal 
penetration  is  estimated  to  be  1-2%. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  significance 
to  mammals. 

8.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  endocrine  effects  of 
bentazon  have  been  conducted. 
However,  the  standard  battery  of 
required  studies  has  been  completed. 
These  studies  include  an  evaluation  of 
the  potential  effects  on  reproduction 

,  and  development,  and  an  evaluation  of 
the  pathology  exposure.  These  studies 
are  generally  considered  to  be  sufficient 
to  detect  any  endocrine  effects  but  no 
such  effects  of  the  endocrine  organs 
following  repeated  or  long-term  were 
noted  in  any  of  the  studies. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  In  1999, 
EPA  evaluated  the  hazard  and  exposure 
data  for  bentazon  and  recommended 
that  the  FQPA  safety  factor  be  retained 
at  lOX  in  assessing  the  risk  posed  by 
this  chemical  because  there  was 
evidence  of  increased  susceptibility  in 
the  developmental  toxicity  study  in  rats 
and  in  the  2-generation  reproduction 
toxicity  study  in  rats.  The  lOX  FQPA 
Safety  Factor  is  applicable  to  females 
13-50  years  old  for  acute  dietary  and 
residential  exposure  assessments  and  to 
all  population  subgroups  for  chronic 
dietary  and  residential  exposure 
assessments.  The  acute  and  chronic 
Population  Adjusted  Doses  (aPAD  and 


cPAD,  respectively)  are  modification  of 
the  acute  and  chronic  Reference  Doses 
(RfDs)  to  include  the  FQPA  safety  factor. 
The  acute  or  chronic  PAD  is  equal  to  the 
acute  or  chronic  RfD  divided  by  the 
FQPA  safety  factor. 

Acute  and  chronic  dietary  exposure 
analyses  for  bentazon  were  performed 
using  the  Dietary  Exposure  Evaluation 
Model  (DEEM)  which  incorporates  data 
generated  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Litake  by  Individuals  (CSFII).  For  the 
acute  analysis,  tolerance  level  residues 
were  used  and  100%  crop  treated  (CT) 
was  assumed  for  all  commodities  (Tier 
I)  for  the  females  13-50  years  old 
subgroup  (the  subpopulation  of 
concern).  For  all  the  females  13-50 
years  old  subgroup,  5%  or  less  of  the 
aPAD  is  occupied  by  dietary  exposure 
from  food.  Results  of  the  acute  analysis 
indicate  that  the  acute  dietary  risk 
residues  in  food  associated  with  existing 
and  proposed  uses  of  bentazon  do  not 
exceed  EPA's  level  of  concern. 

A  refined  chronic  dietary  exposure 
analysis  (Tier  3)  was  performed  using 
anticipated  and  tolerance  level  residues 
for  commodities  for  the  general  U.S. 
population  and  all  population 
subgroups.  For  the  chronic  analysis, 
percent  crop  treated  information  was 
used  for  several  commodities.  The 
percent  chronic  population  adjusted 
dose  (%cPADs)  for  all  subgroups  were 
less  than  100%,  with  the  highest  being 
28%  for  the  children  1-6  years 
subgroup.  Results  of  the  chronic 
analysis  indicate  that  the  chronic 
dietary  risk  from  residues  in  food 
associated  with  the  existing  and 
proposed  uses  of  bentazon  do  not 
exceed  EPA's  level  of  concern. 

ii.  Drinking  water.  SCI-GROW 
(Screening  Concentration  in  Ground 
Water)  modeling  indicates  that  bentazon 
residue  (bentazon  +  its  metabolite,  2- 
amino-N-isopropyl  benzamide  (AIBA) 
concentrations  in  ground  water  used  as 
drinking  water  are  not  likely  to  exceed 
4.25  parts  per  billion  (ppb).  The  other 
regulated  bentazon  metabolites  (6- 
hydroxy  and  8-hydroxy  bentazon)  have 
not  been  found  in  environmental  fate 
studies.  Limited  monitoring  data 
indicated  a  range  of  bentazon 
concentrations  (excluding  degradation 
products)  in  ground  water  of  20  to  120 
ppb.  Because  monitoring  data  indicate  a 
higher  concentration  than  the  SCI- 
GROW  screening  model,  EPA  used  the 
20  ppb  as  the  environmental  exposure 
concentration  (EEC)  for  both  acute  and 
chronic  scenarios.  The  EEC  for  surface 
water  (from  EPA's  Pesticide  Root  2k)ne 
Model-EXAMS  modeling)  is  41  ppb  for 
the  peak  (acute)  and  8  ppb  for  the  36- 
year  annual  mean  (chronic).  The  surface 
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and  ground  water  estimates  were  used 
to  compare  against  back-calculated 
drinking  water  levels  of  comparison 
(DWLOCs)  for  aggregate  risk 
assessments.  For  the  acute  exposure 
scenario,  the  DWLOC  is  2800  ppb  for 
females  (13+/nursing).  For  the  chronic 
exposure  scenario,  the  DWLOCs  are  95, 
82,  22.  94.  and  95  ppb  for  the  U.S. 
population,  females  (13+/nursing), 
children  (1-6  years),  Hispanics  and 
males  (13-19  years),  respectively. 

2.  Non-dietary  exposure.  Because 
bentazon  is  registered  for  consumer  use 
on  turf  and  ornamentals,  there  is 
potential  for  residential  exposure  to 
adult  applicators  and  adults  and 
children  entering  recreational  and 
residential  areas  treated  with  bentazon. 

The  handler  exposure  is  expected  to 
be  short-term  while  the  post-application 
exposure  is  expected  for  both  the  short- 
and  intermediate-term.  However,  since 
there  is  no  short-term  dermal  endpoint, 
the  residential  post-application 
exposure  cannot  be  aggregated  with  the 
handler  exposure.  Short-term,  non- 
dietary  ingestion  exposure  for  toddlers 
is  not  a  concern  because  it  was 
determined  that  there  is  no  acute  dietary 
or  oral  endpoint  applicable  to  infants 
and  children.  However,  intermediate- 
term,  non-dietary  ingestion  exposure  to 
toddlers  playing  on  treated  txirf  is 
possible  and  was  assessed  using  the 
intermediate-term  endpoint  identifred 
from  the  1  year  dog  feeding  study. 
Intermediate-term  exposure  is  not 
expected  for  the  ornamental  use.  The 
level  of  concern  for  residential 
exposures  to  bentazon  is  for  MOE's  less 
than  1 ,000. 

There  are  no  chemical-specifrc  or  site- 
specifrc  data  available  to  determine  the 
potential  risks  associated  with 
residential  exposures  from  handling 
bentazon.  Therefore,  the  exposure 
estimates  are  based  on  assumptions  and 
generic  data  as  specified  by  the 
December  18, 1997  Draft  HED  Standard 
Operating  Procedures  (SOPs)  for    • 
Residential  Exposure  Assessments. 
Because  bentazon  is  applied  no  more 
than  twice  per  year,  only  short-term 
exposure  is  expected  for  the  residential 
handler.  Because  a  dermal  endpoint  of 
concern  for  the  short-term  duration  was 
not  identified,  only  inhalation  exposure 
estimates  are  relevant.  Assuming  that  a 
homeowner  treats  his  lawn  and 
ornamental  plants  on  the  same  day,  the 
aggregate  inhalation  short-term  MOE  is 
500,000  for  the  residential  handler.  This 
estimate  indicates  that  the  potential 
handler  risks  from  residential  uses  of 
bentazon  do  not  exceed  EPA's  level  of 
concern. 

Environmental  fate  data  indicate  that 
bentazon  is  moderately  resistant  to 


degradation  (tl/2  =  24-65  days).  Due  to 
the  length  of  time  bentazon  is  expected 
to  remain  in  the  environment,  both 
short-  and  intermediate-term  residential 
post-application  exposures  are 
expected.  For  toddlers  playing  on 
treated  turf,  the  oral  intermediate-term 
endpoint  was  used  to  assess  toddler 
incidental  ingestion  exposures.  Based 
on  the  residential  use  pattern,  no  long- 
term  post-application  residential 
exposure  is  expected.  Short-term,  non- 
dietary  oral  exposures  to  the  toddler 
were  not  assessed  because  the  subgroup 
of  concern  was  identiBed  as  females  13- 
50  years  old.  This  endpoint  is  not 
applicable  to  the  infant  and  children 
population  subgroups.  Intermediate- 
term,  post-application  exposure  is  not 
expected  from  the  ornamental  use  of 
bentazon. 

Changes  to  the  residential  SOPs  have 
been  proposed  that  alter  the  residential 
post-application  scenario  assumptions. 
The  proposed  assumptions  are  expected 
to  better  represent  residential  exposure 
and  are  still  considered  to  be  high-end, 
screening  level  assumptions.  Therefore, 
the  proposed  assumptions  are  used  to 
calculate  exposure  estimates. 

The  dermal  post-application  exposure 
from  the  turfgrass  use  for  the  adult 
resuhs  in  an  MOE  of  9,100.  The  MOEs 
for  post-application  exposures  for  the 
toddler  are  calculated  as  6,400  and 
3,500  for  dermal  and  hand-to-mouth 
exposures,  respectively.  The  aggregate 
intermediate  MOE  for  post-application 
residential  exposure  to  toddlers  is  2.200. 
Therefore,  all  residential  post- 
application  exposure  estimates  are  well 
below  EPA's  level  of  concern.  Because 
these  estimates  were  calculated  using 
screening-level  assumptions,  it  is 
believed  that  the  actual  risks  will  be 
lower.  For  the  intermediate-term, 
typical  lawn  maintenance  practices 
such  as  mowing  and  watering  are 
expected  to  expedite  the  dissipation  of 
bentazon  on  turfgrass.  Therefore,  with 
less  residue  available,  potential 
incidental  hand-to-mouth  exposures  are 
expected  to  be  substantially  lower. 

D.  Cumulative  Effects 

There  is  no  available  data  to 
determine  whether  bentazon  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  bentazon  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  notice  of  filing, 
therefore,  it  is  assumed  that  bentazon 


does  not  have  a  common  mechanism  of 
toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Acute  risk 
estimates  from  aggregate  exposure  to 
bentazon  in  food  and  water  are  below 
EPA's  level  of  concern.  For  Tier  1  acute 
dietary'  exposure  analysis,  it  was 
assumed  that  100%  of  the  crops  treated 
with  bentazon  and  that  residues  equaled 
the  tolerance  level.  For  all  females  13- 
50  years  old  subgroups,  less  than  or 
equal  to  5%  of  the  aPAD  is  occupied  by 
dietary  exposure  from  food.  The  acute 
dietary  risk  from  food  associated  with 
the  existing  and  proposed  uses  of 
bentazon  is  below  EPA's  level  of 
concern.  The  estimated  average 
concentrations  of  bentazon  in  surface 
and  ground  water  are  less  than  EPA's 
levels  of  comparison  for  bentazon  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure. 

Chronic  (non-cancer)  aggregate  risk 
estimates  are  below  EPA's  level  of 
concern.  The  chronic  dietary  exposure 
analysis  for  residues  in  food 
incorporated  anticipated  and  tolerance 
level  residues  for  commodities.  Percent 
crop  treated  information  was  used  for 
several  commodities.  The  %cPADs  for 
all  subgroups  were  less  than  100%.  with 
the  highest  being  28%  for  the  children 
1-6  years  old  subgroup.  Thus,  the 
chronic  dietary'  risk  estimates  from  food 
associated  with  existing  and  proposed 
uses  of  bentazon  do  not  exceed  EPA's 
level  of  concern.  For  ground  and  surface 
water,  the  estimated  average 
concentrations  of  bentazon  are  less  than 
EPA's  levels  of  comparison  for  bentazon 
in  drinking  water  as  a  contribution  to 
chronic  aggregate  exposure. 

Aggregate  short-term  risk  estimates 
are  below  EPA's  level  of  concern.  In 
aggregating  short-term  risk,  the 
background  chronic  dietary  exposure 
(food  +  drinking  water)  and  short-term 
inhalation  exposures  from  residential 
uses  are  considered.  Because  a  dermal 
endpoint  of  concern  for  the  short-term 
duration  was  not  identified,  only 
inhalation  exposure  estimates  are 
relevant  for  the  adult  handler.  Short- 
term  inhalation  exposure  may  occur  for 
a  homeowner  treating  turf  and 
ornamentals  on  the  same  day.  The  total 
short-term  food  and  residential 
aggregate  MOE  value  is  220,000.  As  this 
MOE  is  greater  than  1,000,  the  short- 
term  food  and  residential  aggregate  risk 
estimate  is  below  EPA's  level  of 
concern.  For  surface  and  ground  water, 
the  estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  contribution  to  short-term 
aggregate  exposure. 
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Aggregate  intermediate-term  risk 
estimates  are  below  EPA's  level  of 
concern  for  adults.  In  aggregating 
intermediate-term  risk,  the  background 
chronic  dietary  exposure  (food  + 
drinking  water)  and  intermediate-term 
dermal  exposures  from  residential  uses 
are  considered.  For  adults,  dermal  post- 
application  exposures  may  result  from 
dermal  contact  with  treated  turf.  For 
adults,  the  total  food  and  residential 
intermediate-term  aggregate  MOE  is 
7,600.  As  this  value  is  greater  than 
1 ,000,  the  intermediate-term  aggregate 
risk  estimate  is  below  EPA's  level  of 
concern.  For  surface  and  ground  water, 
the  estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  as  a  contribution  to  intermediate- 
term  aggregate  exposure. 

A  cancer  risk  assessment  was  not 
done.  Bentazon  is  classified  as  a  Group 
E  chemical  (evidence  of  non- 
carcinogenicity  for  humans)  based  upon 
lack  of  evidence  of  carcinogenicity  in 
rats  and  mice.  Based  on  these  risk 
assessments,  it  is  concluded  that  there 
is  a  reasonable  certainty  that  no  barm 
will  result  from  aggregate  exposure  to 
bentazon  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
bentazon,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  maternal 
pesticide  exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  svstemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children. 

Margins  of  safety  are  incorporated 
into  EPA  risk  assessments  either 
directly  through  use  of  a  margin  of 
exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  interspecies  and 
-intraspecies  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 


base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  of  bentazon  is  complete  with 
respect  to  current  data  requirements. 
There  was  evidence  of  increased 
susceptibility  following  in  utero 
exposure  to  bentazon  in  the  prenatal 
developmental  toxicity  study  in  rats  and 
there  was  quantitative  evidence  of 
increased  susceptibility  following 
prenatal/postnatal  exposiue  to  bentazon 
in  the  2-generation  reproduction  study 
in  rats. 

There  is  a  complete  toxicity  data  base 
for  bentazon  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  The  FQPA  Safety  Factor  for 
protection  of  infants  and  children  will 
be  retained  at  lOx  for  bentazon  due  to 
the  increased  prenatal/postnatal 
susceptibility.  The  FQPA  Safety  Factor 
for  bentazon  is  applicable  to  females 
1 3-50  years  old  only  for  acute  dietary 
and  residential  exposure  assessments 
because  increased  susceptibility  was 
demonstrated  in  the  developmental 
study  in  rats  which  is  designed  to 
evaluate  chemical  effects  on  the  mother 
and  fetus  from  the  time  of  implantation 
of  the  fertilized  egg  in  the  uterus 
through  the  end  of  gestation.  The  safety 
factor  is  also  applicable  to  all 
population  subgroups  for  chronic 
dietary  and  residential  exposure 
assessments  because  increased 
susceptibility  was  demonstrated  in  the 
2-generation  reproduction  study  (which 
is  designed  to  assess  the  effects  of  the 
pesticide  on  male  and  female 
reproductive  processes,  from  egg  and 
sperm  production  and  mating  through 
pregnancy,  birth,  nursing,  growth  and 
development,  and  maturation).  An  acute 
endpoint  was  not  identified  and  this 
risk  assessment  was  not  required. 

Using  the  exposure  assumptions 
described  in  this  unit,  it  was  concluded 
that  aggregate  exposure  to  bentazon 
from  food  will  utilize  28%  of  the 
chronic  PAD  for  children  1-6  years  old. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  chronic 
PAD  because  the  chronic  PAD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  bentazon  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  the  aggregate 
exposure  is  not  expected  to  exceed 
100%  of  the  chronic  PAD. 


Although  bentazon  is  a  registered 
herbicide  for  use  on  tiuf  and 
ornamentals,  short-term  non-dietary 
ingestion  exposure  for  toddlers  is  not 
assessed  because  EPA  determined  that 
there  is  no  acute  dietary  or  oral 
endpoint  applicable  to  infants  and 
children.  Aggregate  intermediate- term 
risk  estimates  are  below  EPA's  level  of 
concern  for  infants  and  children.  In 
aggregating  intermediate-term  risk, 
background  chronic  dietary  exposure 
(food  +  drinking  water)  and 
intermediate-term,  non-dietary  oral  and 
dermal  exposures  from  residential  uses 
are  considered.  For  toddlers,  dermal  and 
non-dietary  oral  postapplication 
exposures  may  result  from  dermal 
contact  with  treated  turf  as  well  as 
hand-to-mouth  transfer  of  residues  from 
turfgrass.  For  infants  and  children,  the 
total  food  and  residential  intermediate- 
term  aggregate  MOE  is  2,000.  As  this 
value  is  greater  than  1 ,000,  the 
intermediate-term  aggregate  risk 
estimate  is  below  EPA's  level  of 
concern.  For  surface  and  ground  water, 
the  estimated  average  concentrations  of 
bentazon  are  less  than  EPA's  levels  of 
comparison  for  bentazon  in  drinking 
water  as  a  contribution  to  intermediate- 
term  aggregate  exposure. 

Based  on  these  risk  assessments. 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  bentazon  residues. 

F.  International  Tolerances 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits  for  residues 
of  bentazon  in  clover.  Therefore,  a 
compatibility  issue  is  not  relevant  to  the 
proposed  tolerance. 

|FR  Doc.  01-27600  Filed  11-1-01:  8:45  am) 

BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7097-9] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Cliff/Dow 
Dump,  Marquette,  Ml 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i).  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
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concerning  the  Cliff/Dow  Dump  site  in 
Marquette,  Michigan  with  the  following 
setting  parties:  The  Cleveland-Cliffs  Iron 
Compainy,  The  Dow  Chemical  Company. 
Georgia-Pacific  Corporation  and  the  City 
of  Marquette,  Michigan.  The  settlement 
requires  the  setting  parties  to  pay 
$412,600  to  the  EPA  Hazardous 
Substances  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  section 
107(a)  of  CERCLA.  42  U.S.C.  9607(a). 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  all  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  and  may 
modify  or  withdraw  its  consent  to  the 
settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  U.S.  EPA,  Region  5. 
Administrative  Records.  77  W.  Jackson 
Boulevard.  Chicago.  IL  60604  (312)  886- 
0900;  the  Peter  White  Public  Library. 
217  N.  Front  St.  Marquette,  MI  49855; 
and  the  Michigan  Department  of 
Environmental  Quality.  Knapps  Center. 
Lansing,  Michigan  48909. 

DATES:  Comments  must  be  submitted  on 
or  before  December  3,  2001. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  U.S. 
EPA,  Region  5.  77  W.  Jackson 
Boulevard,  Chicago,  IL  60640.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Christine  M.  Liszewski.  at 
U.S.  EPA,  Region  5,  77  W.  Jackson 
Boulevard  (C-14J),  Chicago,  IL  60640, 
phone  (312)  886-4670.  Comments 
should  reference  the  Cliff/Dow  Dump 
located  in  Marquette,  Michigan,  and 
Docket  No.  V-W-Ol-C-655  and  should 
be  addressed  to  Christine  M.  Liszewski. 
U.S.  EPA,  Region  5.  77  W.  Jackson 
Boulevard  (C-14J),  Chicago,  IL  60640. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  M.  Liszewski,  at  U.S.  EPA. 
Region  5.  77  W.  Jackson  Boulevard  (C- 
14J).  Chicago.  IL  60640,  phone  (312) 
886-4670. 

Dated:  October  10,  2001. 
William  E.  Muno, 

Director,  Superfund  Division,  Region  5. 
(PR  Doc.  01-27592  Filed  11-1-01;  8:45  ami 

BNJJNC  CODE  8560-5(Mi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  26,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  2,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW.. 
Room  1-A804,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0496. 

Title:  ARMIS  Operating  Data  Report. 

Fonn  No.:  FCC  43-08. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  160 
hours  per  response  (avg). 


Total  Annual  Burden:  8000  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220.  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act. 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  the  receipts  and  expenditures 
of  moneys.  Section  219(b)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  219(b),  authorizes 
the  Commission  by  a  general  or  special 
orders  to  require  any  carriers  subject  to 
this  Act  to  file  annual  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act.  Section  43.21  of 
the  Commission's  rules  detail  that 
requirement.  ARMIS  was  implemented 
to  facilitate  the  timely  and  efficient 
analysis  of  revenue  requirements,  rates 
of  return  and  price  caps;  to  provide  an 
improved  basis  for  audits  and  other 
oversight  functions:  and  to  enhance  the 
Commission's  ability  to  quantif>'  the 
efiects  of  alternative  policy.  The  ARMIS 
43-08  Report  collects  network  operating 
data  in  a  consistent  format.  The  ARMIS 
43-08  Report  monitors  network  growth, 
usage,  and  reliability.  The  information 
contained  in  the  ARMIS  43-08  Report 
provides  the  necessary  detail  to  enable 
this  Commission  to  fulfill  its  regulator)' 
responsibilities. 

OMB  Control  No.:  3060-0763. 

Title:  The  ARMIS  Customer 
Satisfaction  Report. 

Form  No.:  FCC  Report  43-06. 

Type  of  Review:  Extension. 

Respondents:  Business  or  other  for 
Profit. 

Number  of  Respondents:  8. 

Estimated  Time  Per  Response:  720 
hours  per  response  (avg). 

Total  Annual  Burden:  5760  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220.  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  the  receipts  and  expenditures 
of  moneys.  Section  219(b)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  219(b),  authorizes 
the  Commission  by  a  general  or  special 
orders  to  require  any  carriers  subject  to 
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this  Act  to  file  annual  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act.  Section  43.21  of 
the  Commission's  rules  detail  that 
requirement.  ARMIS  was  implemented 
to  facilitate  the  timely  and  efficient 
analysis  of  revenue  requirements,  rates 
of  return  and  price  caps;  to  provide  an 
improved  basis  for  audits  and  other 
oversight  functions;  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  The 
Customer  Satisfaction  Report  reflects 
the  results  of  customer  satisfaction 
based  on  surveys  conducted  by 
individual  carriers  from  their  customers. 
The  information  contained  in  the 
ARMIS  43-06  Report  provides  the 
necessary  detail  to  enable  this 
Commission  to  fulfill  its  regulatory 
responsibilities.  I 

Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

|FR  Doc.  01-27487  Filed  ll-l-<il;  8:45  am) 

BILLING  COOE  671 2-«l-P 


11-1-01;  8:4 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2511] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 


October  29.  2001. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street.  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  this  petition 
must  be  filed  by  November  19,  2001. 
See  section-1 .4(b)(1)  of  the 
Commissions  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

SUBJECT:  Amendment  of  section 
2.106  of  the  Commission's  Rules  to 
Allocate  Spectrum  at  2  GHz  for  Use  By 
the  Mobile-Satellite  Service  (ET  Docket 
No.  95-18) 

In  the  Matter  of  establishment  of 
Policies  and  Service  Rules  for  the 
Mobile  Satellite  Service  in  the  2  GHz 
Band  (IB  Docket  No  99-81) 

In  the  Matter  of  New  Advanced 
Mobile  and  Fixed  Terrestrial  Services; 
Use  of  Frequencies  Below  3  GHz  (ET 
Docket  No.  00-258) 


Number  of  petitions  filed:  1. 

Magaiie  Roman  Sales, 

Secretary. 

[FR  Doc.  01-27488  Filed  11-1-01;  8:45  am] 

BILLING  CODE  6712-01-M  ' 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acqulsttlons  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  Nationed  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bcmk 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  27, 
2001. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Tri-County  Bancorp.  Inc.,  West 
Union,  West  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  West 
Union  Bank,  West  Union,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  FNC  S-Corp.  Inc.,  Douglas,  Georgia; 
to  become  a  bank  holding  company  by 


acquiring  100  percent  of  the  voting 
shares  of  FNC  Bancorp,  Inc.,  Douglas, 
Georgia,  and  First  National  Bank  of 
Coffee  County,  Douglas,  Georeia. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Northwest  Delaware,  Inc., 
Wilmington,  Delaware;  and  Northwest 
Bancshares.  Inc.,  Roanoke,  Texas;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Northwest  Delaware,  Inc., 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Northwest  Bank, 
Roanoke,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  29. 2001. 
lennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-27492  Filed  11-1-01;  8:45  am) 
BILLING  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Budget,  Technology  and 
Rnance,  Office  of  Assistant  Secretary 
for  Adminlstratton  and  Management; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  A,  Office  of  the  Secretary, 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  is  being  amended  as 
follows:  Chapter  AM,  "HHS 
Management  and  Budget  Office"  as  last 
amended  at  60  FH  52403-05  (10/6/95); 
63  FR  38836-7  (7/20/98);  61  FR  43363- 
65  (8/22/96);  63  FR  9555-6  (2/25/98); 
and  60  FR  52403-5  (10/6/95).  This 
reorganization  will  do  the  following: 
Abolish  the  HHS  Management  and 
Budget  Office  (MB),  retitle  it  as  the 
Office  of  Budget,  Technology  and 
Finance  (OBTF),  headed  by  an  Assistant 
Secretary,  and  transfer  its  functions 
between  OBTF  and  a  newly  established 
Chapter  AJ  to  be  titled,  the  "Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),"  which  will  be  headed  by  an 
Assistant  Secretary.  The  Assistant 
Secretary  for  Administration  and 
Management  (ASAM)  will  share 
responsibility  with  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance  (ASBTF)  for  ensuring  that  HHS 
meets  the  goals  set  forth  in  the 
President's  Management  Agenda,  and 
the  OASAM  Assistant  Secretary  will 
serve  as  the  OPDIV  Head  for  the 
Secretary.  The  OBTF  will  focus  on  the 
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financial  and  budgetary  concerns  for  the 
Department,  as  well  as  the  investments 
the  Department  is  making  in  3- 
govemment  and  technology.  The  OBTF 
Assistant  Secretary  will  serve  as  the 
Department's  Chief  Financial  Officer 
and  manage  the  HHS  Chief  Information 
Officer  functions.  The  changes  are  as 
follows: 

1.  Under  Part  A,  "Office  of  the 
Secretary,"  make  the  following  changes 
to  Chapter  AM: 

A.  Delete  all  references  to  the  "HHS 
Management  and  Budget  Office,"  and 
the  Assistant  Secretary  for  Management 
and  Budget  (ASMB)  in  their  entireties; 
and  fetitle  the  "HHS  Management  and 
Budget  Office,"  as  the  Office  of  Budget, 
Technology  and  Finance  (OBTF)  and 
the  ASMB  as  the  Assistant  Secretary  for 
Budget,  Technology  and  Finance  , 
(ASBTF). 

B.  Delete  Chapter  AM,  in  its  entirety 
and  replace  with  the  following: 

Office  of  Budget,  Technology  and 
Finance  (AM) 

Section  AM.OO    Mission:  The  mission 
of  the  Office  of  Budget,  Technology  and 
Finance  (OBTF)  is  to  provide  advice  and 
guidance  to  the  Secretary  on  budget, 
financial  management,  and  information 
technology,  and  to  provide  for  the 
direction  and  coordination  of  these 
activities  throughout  the  Department. 

Section  AM.  10    Organization:  The 
Office  of  Budget,  Technology,  and 
Finance  is  headed  by  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance  (ASBTF).  The  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance  is  the  Departmental  Chief 
Financial  Officer  (CFO),  and  reports  to 
the  Secretary.  The  office  consists  of  the 
following  components: 

•  Immediate  Office  of  the  ASBTF  (AM) 

•  Office  of  Budget  (AML) 

•  Office  of  Information  Resources 
Management  (AMM) 

•  Office  of  Finance  (AMS) 
Section  AM. 20.    Functions:  \. 

Immediate  Office  of  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance/Chief  Financial  Officer  (AM). 
Provides  executive  direction  to  OBTF 
components.  The  ASBTF  is  the 
principal  adviser  to  the  Secretary  on  all 
aspects  of  budgetary  and  financial 
management  and  information 
technology.  By  delegation  from  the 
Secretary,  the  ASBTF/CFO  exercises  full 
Department-wide  authority  of  the 
Secretary  in  the  assigned  areas  of 
responsibility  to  include  all 
responsibilities  provided  by  the  Chief 
Financial  Officers  Act  of  1990.  This 
includes  the  approval  of  the  job 
descriptions  and  skill  requirements,  and 


the  selection  of  OPDIV  CFOs  as  well  as 
participation  with  the  OPDIV  Head  in 
the  annual  performance  plan/evaluation 
of  the  OPDIV  CFO.  hi  addition,  the 
ASBTF/CFO  provides  Department-wide 
policy  guidance  on  the  qualifications, 
recruitment,  performance,  training,  and 
retention  of  all  financial  management 
personnel.  The  ASBTF  manages  the 
Chief  Information  Officer  (CIO)  and  all 
functional  responsibilities  included  in 
the  Clinger-Cohen  Act. 

2.  Office  of  Budget  (AML):  The  Office 
of  Budget:  M)  Advises  and  supports  the 
Secretary  aiid  the  Assistant  Secretary  for 
Budget,  Technology  and  Finance/CFO 
and  oversees  the  preparation  of  the 
Departmental  budget  estimates  and 
forecasts  resources  required  to  support 
programs  and  activities  of  the 
Department;  (2)  analyzes  budgetary  and 
financial  management  implications  of 
new  or  proposed  legislation,  programs 
or  activities;  (3)  appraises  program 
activities  and  operations  in  terms  of 
policies,  goals  and  objectives  of  the 
Department;  (4)  operates  HHS' 
integrated  funding  system;  (5) 
recommends  and  administers  policies 
and  procedures  for  allocation  and 
control  of  employment  ceilings;  (6) 
establishes  and  monitors  audit 
management  policy  for  the  Department 
and  prepares  reports  to  Congress  on 
audit  resolution  management;  (7) 
develops  and  executes  Department-wide 
procedures  relating  to  implementation 
and  management  of  Government 
Performance  and  Results  Act  (GPRA); 
(8)  responsible  for  the  Office  of  the 
Secretary  activities  under  the  Paperwork 
Reduction  Act;  (9);  serves  as  the  focal 
point  for  OS  budget  operations, 
providing  assistance  for  the 
development  of  budget  policy  and 
management  of  positions  and  financial 

^resources  for  the  OS;  (10)  manages  audit 
follow-up  and  resolves  issues  relating  to 
audit  resolution  management  in  the  OS; 
(11)  with  particular  reference  to  the 
Office  of  the  Secretary  (OS),  is 
responsible  for  the  overall  formulation 
and  execution  of  the  OS  budget;  (12) 
serves  as  the  focal  point  for  OS  budget 
operations,  providing  assistance  for  the 
development  of  budget  policy  and 
management  of  positions  and  financial 
resources  for  the  OS;  and  review 
proposed  recommendation  on  draft 
regulations,  proposed  legislation, 
reorganization,  and  delegations  of 
authority  proposal. 

3.  Office  oflnformation  and  Resources 
Management  (OIRM):  The  Deputy 
Assistant  Secretary  for  Information 
Resources  Management  (DASIRM),  who 
is  also  the  Deputy  CIO.  heads  the  Office 
of  Information  Resources  Management 
(OIRM).  OIRM  provides  the  Secretary 


and  the  Assistant  Secretary  for  Budget. 
Technology,  and  Finance  (ASBTF)  and 
the  Chief  Information  Officer  (CIO)  with 
strategic  planning,  information 
resources  management  and  technology 
policy,  architecture,  investment  review, 
and  Office  of  the  Secretary  (OS) 
computer  operations  management 
support.  More  specifically.  OIRM,  in 
collaboration  with  the  HHS  agencies 
and  Staff  Divisions,  (1)  develops  and 
updates  the  Information  Technology 
Five  Year  Strategic  Plan;  (2)  develops 
and  coordinates  information  resources 
management  policies  applicable  across 
the  Department  and  the  Office  of  the 
Secretary,  including  the  creation, 
handling,  storage,  dissemination,  and 
disposition  of  information;  (3)  leads  the 
development  and  implementation  of  an 
enterprise  information  infrastructure 
across  the  Department  (including  a 
Departmental  information  technology 
architecture  and  information 
technology-based  services  for  the  Office 
of  the  Secretary's  clients  and 
employees);  (4)  manages  risks  associated 
with  major  information  systems  and 
information  technology:  (5)  evaluates 
major  investments  in  information 
technology  based  on  return  on 
investment  and  is  responsible  for  their 
subsequent  periodic  review;  (6)  guides 
and  oversees  the  development  of 
information  systems  and 
communications  networks:  (7)  leads  e- 
government  activities  to  achieve 
strategic  improvements  in  service  in  the 
following  areas:  Government  to  citizen. 
Govermnent  to  business.  Government  to 
Government,  and  internal  efficiency  and 
effectiveness;  and  (8)  provides  data 
processing  and  communications 
equipment  for  the  Office  of  the 
Secretary  and  implements  and 
maintains  standards  office  automation 
applications  running  on  the  OS 
network. 

4.  Office  of  Finance  (AMS):  The  Office 
of  Finance  is  headed  by  the  Deputy 
Assistant  Secretary  for  Finance  and  is 
also  the  Deputy  Chief  Financial  Officer: 
(1)  Advises  and  supports  the  SecretaPi' 
and  the  Assistant  Secretary  for  Budget. 
Technology,  and  Finance/CFO  on  all 
aspects  of  financial  activities  across  the 
Department;  (2)  oversees,  monitors  and 
evaluates  the  design,  development, 
operation,  and  enhancement  of 
Department-wide  and  component 
accounting  systems;  (3)  coordinates  CFO 
activities  and  reports  throughout  HHS 
including  the  preparation  of  audited 
financial  statements  and  the  preparation 
of  the  annual  CFO  report  for  submission 
to  the  ASBTF/CFO;  (4)  in  coordination 
with  other  ASBTF  components, 
participates  in  the  Clearance/approval 
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process  for  program  information 
systems  that  provide  financial  and/or 
program  performance  data  which  are 
used  in  Hnancial  statements;  (5) 
provides  advice  to  the  ASBTF/CFO  on 
approval  of  the  job  descriptions  and 
skills  requirements  for  OPDIV  CFOs  and 
on  the  approval  of  the  selection  of 
OPDIV  CFOs:  (6)  provides  advice  to  the 
ASBTF/CFO  who  participates  with  the 
OPDIV  Head  in  the  annual  performance 
plan/evaluation  of  the  OPDIV  CFO;  (7) 
provides  advice  to  the  ASBTF/CFO  on 
the  qualifications,  recruitment, 
performance,  training  and  retention  of 
all  financial  management  personnel;  (8) 
serves  as  the  Departmental  liaison  with 
GAO.  0MB,  Treasury,  and  other  Federal 
agencies  on  financial  matters;  (9) 
maintains  Departmental  finance  and 
accounting  standards;  (10)  resolve 
monetary  findings  involving 
management  systems;  (11)  directs 
regional  review  and  negotiation  of  cost 
allocation  plans  and  indirect  cost  rates; 
(12)  in  coordination  with  the  Office  of 
Budget,  recommends  and  implements 
Departmental  Budget  execution  policies 
and  procedures,  and  serves  as  the  focal 
point  dealing  with  OMB  on  these 
matters;  (13)  manages  the  day-to-day 
finance  and  accounting  activities  of  the 
Office  of  the  Secretary  and  other 
Departmental  components  as 
determined  by  the  ASBTF/CFO. 

C.  Delete  Chapter  AML,  "Office  of 
Budget,"  in  its  entirety  and  replace  with 
the  following: 

Section  A\fL.  00    Mission :  The  Office 
of  Budget  provides  advice  and  support 
to  the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance  on  matters  pertaining  to: 
formulation  of  the  HHS  and  President's 
budgets,  presentation  of  budgets  and 
reconciliation  legislation  to  OMB  and 
the  Congress,  and  resolution  of  issues 
arising  from  the  execution  of  final 
appropriations. 

Section  AML.  1 0    Organization :  The 
Office  of  Budget  is  headed  by  the 
Deputy  Assistant  Secretary  for  Budget 
who  reports  to  the  Assistant  Secretary 
Budget,  Technology  and  Finance/Chief 
Financial  Officer  and  includes  the 
following: 

•  Division  of  Discretionary  Programs 
(AMLl) 

•  Division  of  Health  Benefits  and 
Income  Support  (AML3) 

•  Division  of  Budget  Policy  and 
Management  (AML4) 

•  Division  of  Program  Integrity  and 
Accountability  (AML2) 
Section  AML.  20  Functions:!. 

Division  of  Discretionary  Programs:  The 
Division — a.  Provides  analytical  services 
and  assistance  to  the  Secretary,  the 


Assistant  Secretary  for  Budget, 
Technology,  and  Finance,  and 
Department  OPDIV  heads  in  their 
budgetary  management  of  the 
Department's  principal  discretionary 
programs  including  science  and  health 
services  programs  administered  by  the 
Public  Health  Service  components;  and 
social  service  programs  of  the 
Administration  for  Children  and 
Families  and  the  Administration  on 
Aging. 

b.  Reviews,  budgets,  and  related 
requests,  for  resources,  and  analyzes 
plans  and  proposals  for  new  or 
alternative  legislation. 

c.  Analyzes  proposed  regulations, 
reorganizations,  or  program  initiatives 
to  determine  their  policy,  resource  and 
management  implications. 

d.  Proposes  recommendations  on  draft 
regulations,  proposed  legislation  and 
reorganization  proposals. 

e.  Proposes  budget  options  and  policy 
initiatives  as  necessary  to  achieve 
program  objectives  established  by  the 
Secretary. 

f.  Assists  in  the  development  of 
strategies  for  the  presentation  of  the 
budget  to  the  Office  of  Management  and 
Budget  and  the  Congress  and  develops 
materials  for  key  Departmental  officials 
who  testify  at  hearings  before  these 
bodies. 

g.  Provides  guidances  to  OPDIVs  and 
STAFFDIVs  in  the  formulation  of  their 
budgets. 

h.  Conducts  special  reviews  and 
analyses  to  examine  assigned  OPDIV 
and  STAFFDIV  program  operations  and 
management  effectiveness. 

2.  Division  of  Health  Benefits  and 
Income  Support:  The  Division — a. 
Provides  analytical  services  and 
assistance  to  the  Secretary,  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance,  and  the  Department  OPDIV 
heads  in  the  budgetary  management  of 
the  Department's  principal  entitlement 
programs  including  Medicare, 
Medicaid,  Family  Support  Payments 
and  other  entitlements  in  support  of 
children  and  families. 

b.  Reviews  budget  and  related 
requests  for  resources;  analyzes  plans 
and  proposals  for  new  legislation, 
regulations,  or  program  initiatives  to 
determine  their  resource,  policy,  and 
management  implications;  proposes 
recommendations  for  the  Office  of 
Budget  on  budget  requests,  draft 
regulations,  proposed  legislation,  and 
reorganization  proposals. 

c.  Assists  the  Secretary,  the  Assistant 
Secretary  of  Budget,  Technology,  and 
Finance  and  the  OPDIV  heads  in 
evaluating  programs  and  budgetary 
proposals  by  developing  reliable  cost 
projections  for  legislative  and  planning 


proposals,  and  ensuring  that  proposals 
are  consistent  with  approved  plans  and 
policies. 

d.  Coordinates  the  preparation  of 
budget  estimates  and  forecasts  of 
resources  required  to  support  the 
programs  and  operations  of  the 
Department. 

e.  Reviews  reprogramming  requests 
and  recommends  appropriate  action  to 
the  Office  of  Budget. 

f.  Provides  guidance  in  budget 
formulation  for  the  appropriate  OPDIV. 

g.  Conducts  special  management 
reviews  and  analyses,  and  develops 
management  options  to  ensure  efficient 
and  effective  program  operations  and  to 
encourage  management  improvements. 

h.  Proposes  budget  options  and  policy 
initiatives  as  necessary  to  achieve 
program  objectives  established  by  the 
Secretary. 

i.  Assists  in  the  development  of 
strategies  for  presentation  of  the  budget 
to  the  Office  of  Management  and  Budget 
and  the  Congress  and  develops 
materials  for  key  Department  officials 
who  testify  at  hearings  before  these 
bodies. 

3.  Division  of  Budget  Policy, 
Execution  and  Management:  The 
Division — a.  Directs  the  formulation  and 
presentation  of  the  HHS  budget  by 
developing  and  promulgating  to  the 
OPDIVs  emd  others  the  policies, 
procedures,  guidance,  and  schedules  for 
preparing  budget  submissions. 

b.  Coordinates  the  presentation  of  the 
Department's  budget  to  Congress 
including  preparation  and  submission 
of  justifications,  reports,  significant 
items,  and  crosscutting  materials; 
preparation  of  the  Secretary's  testimony 
before  the  Appropriations  Committees; 
and  coordination  of  transcripts, 
questions  for  the  record,  and  other 
hearing  materials. 

c.  Provides  advice  and  analysis  to 
support  Department-wide  budget 
decision-making. 

d.  Maintains  active  communication 
with  Department  budget  officers  with 
regard  to  external  budget  events. 

e.  Manages  a  computerized  budget 
information  system  reflecting  data  on 
HHS-wide  basis  and  coordinates  OPDIV 
input  into  this  system. 

f.  Provides  direct  staff  support  to  the 
Secretary  in  preparation  for 
appropriation  hearings  and  other  budget 
related  presentations  and  briefings. 

g.  Actively  communicates  with  the 
Budget  and  Appropriations  Committees 
in  the  Congress  and  provides 
intelligence  and  analyses  of  budget 
decisions  to  senior  lOiS  staff  and  the 
Operating  Divisions. 
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h.  Prepares  guidelines  for  determining 
funding  levels  under  continuing 
resolutions. 

i.  Coordinates  preparation  of 
guidelines  governing  reprogrammings, 
transfers  between  accounts,  and  other 
crosscutting  funding  methods;  provides 
recommendations  and  staff  support  in 
processing  crosscutting  funding 
proposals. 

j.  Analyzes  and  prepares  reports  on 
HHS  performance  in  achieving 
streamlining  and  FTE  reduction  goals; 
provides  expert  advice  on 
Departmentwide  staffing  policy. 

k.  Provides  leadership  and  direction 
in  the  Department-wide  review,  analysis 
and  appraisal  of  financial  elements  of 
program  execution  and  the  development 
and  execution  of  policies  related  to 
efficient  allocation,  expenditure  and 
control  of  funds. 

1.  Coordinates  and  tracks  outlay 
projections:  (1)  To  assist  OMB  in  the 
continuing  effort  to  monitor  spending 
and  to  thereby  improve  the  management 
of  the  Government's  overall  cash  and 
debt  operations;  and  (2)  in  support  of 
formulation  of  the  budget,  including  the 
maintenance  of  HHS  ceiling  controls 
and  the  development  of  outlay  estimates 
shown  in  the  President's  Budget  for 
controllable  programs. 

m.  Promulgates  Departmental 
spending  policies,  especially  in  the 
event  of  Continuing  Resolutions  and 
possible  suspension  of  operations  due  to 
the  failure  of  the  Congress  to  enact 
appropriations  on  time  and  works  with 
agency  budget  officers  and  the  Office  of 
Budget  in  formulating  agency  funding 
plans. 

n.  Maintains  a  system  of  Department- 
wide  budget  execution,  including  the 
management  and  control  of  the 
apportionment  of  funds  in  accordance 
with  the  requirements  of  the  Anti- 
Deficiency  Act  and  OMB  regulations; 
and  requests  and  monitors  Uie  receipt  of 
Treasury  warrants. 

o.  Serves  as  principal  staff  advisor  to 
the  OBTF  on  all  matters  involving 
budget  execution. 

p.  Acts  as  liaison  with  the  Office  of 
Management  and  Budget,  the  Treasury 
Department,  the  Congressional  Budget 
Office,  and  other  agencies  on  matters 
involving  budget  execution. 

q.  Responsible  for  the  development 
and  maintenance  of  a  system  of 
financial  information  which  involves 
the  collection,  organization,  and 
maintenance  of  financial  data  in 
electronic  form  as  well  as  the 
development  of  reporting  mechanisms 
for  making  the  financial  information 
useful  and  available  for  decision 
making. 


4.  Division  of  Program  Integrity  and 
Accountability:  The  Division — a. 
Reviews  and  analyzes  the  budgets  of  the 
Office  of  Inspector  General  (OIG)  and 
Office  for  Civil  Rights  (OCR).  Prepares 
special  analyses  of  OIG  and  OCR 
budgets  for  the  purpose  of  evaluating 
capacity  and  determining  if  alternative 
approaches  are  feasible.  These  analyses 
would  usually  be  for  the  use  of  the 
Deputy  Assistant  for  Secretary  Budget, 
the  Assistant  Secretary  for  Budget, 
Technology  and  Finance,  and  the 
Secretary.  Monitors  Congressional 
appropriations  hearings  in  which  the 
OIG  and  OCR  are  participants. 

b.  Establishes  Department  policy  in 
the  management  of  Inspector  General 
Reports  and  audits. 

c.  Manages,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  the  OS  activities  related  to  the 
review  and  approval  of  all  public  use 
reports  and  record-keeping 
requirements  which  impose  a 
paperwork  burden  on  the  public. 
Develops  poUcies  for  and  manages  the 
OS  Information  Collection  Budget  and 
the  Information  Collection  Budget 
process.  Develops  policies  and 
procedures  for  the  OS  and  carries  out 
analytical  and  oversight  activities 
related  to  the  Department's  paperwork 
burden  reduction  efforts. 

d.  Provides  staff  assistance  to  the 
Assistant  Secretary  for  Budget, 
Technology  and  Finance  and  the  HHS 
Operating  Divisions  in  the 
implementation,  management  and 
analysis  for:  (1)  Strategic  planning  and 
for  the  development  and 
implementation  of  performance 
measures  under  the  Government 
Performance  and  Results  Act  (GPRA); 
and  (2)  budget  related  performance 
planning  and  annual  performance  plans 
required  under  the  Government 
Performance  and  Results  Act  (GPRA). 

e.  Represents  the  Department  in 
government-wide  activities  to 
implement  the  development  and 
implementation  of  performance 
measures  under  GPRA  and  budget- 
related  GPRA  performance  planning 
policies,  requirements  and  processes. 

f.  Provides  special  management 
review  services  for  selected  activities. 

g.  Provides  staff  assistance  to  the 
Secretary,  the  Assistant  Secretary  for 
Budget,  Technology  and  Finance,  the 
Service  and  Supply  Funds  (SSF)  Board 
of  Directors,  OPDIV  Budget  Officers  and 
STAFFDIV  Heads  in  the  budgetary  and 
financial  management  of  the  Service 
and  Supply  Fund. 

h.  Provides  for  budget  policy 
management  and  financial  integrity  of 
the  SSF  in  the  provision  of 


Departmental  common  use 
administrative  services. 

i.  Assists  in  the  planning  and 
preparation  of  the  SSF  budget  for 
presentation  to  the  SSF  Board,  the 
Office  of  Management  and  Budget,  and 
Conra«ss. 

j.  Prepares  apportionment  requests  for 
the  Services  and  Supply  fund. 

D.  Make  the  following  changes  to 
Chapter  AMM,  "Office  of  Information 
and  Resources  Management,"  delete 
Section  AMM.OO  Mission  in  its  entirety 
and  replace  with  the  following: 

Section  AMM.OO    Mission:  Office  of 
Information  and  Resources 
Management.  The  Office  of  Information 
Resources  Management  (OIRM) 
provides  the  Department  and  the  Office 
of  the  Secretary  with  information 
resources  management  and  technology 
policy,  strategic  planning,  architecture, 
investment  review,  e-govemment 
guidance,  and  Office  of  the  Secretary 
(OS)  computer  operations  management 
support.  "The  Office  of  Information 
Resources  Management  (OIRM)  advises 
the  Secretary  and  the  Assistant 
Secretary  for  Budget,  Technology,  and 
Finance  (ASBTF)  and  the  Chief 
Information  Officer  (CIO)  on 
information  resources  and  information 
technologies  to  accomplish  Department 
goals  and  program  objectives.  "The  Office 
represents  the  Department  to  central 
management  agencies  (e.g.,  the  Office  of 
Management  and  Budget,  General 
Accoimting  Office);  exercises  delegated 
authorities  and  ensures  adherence  to 
any  other  appUcable  laws.  Executive 
Orders,  and  oversight  agency  mandates; 
and  promotes  improved  management  of 
Departmental  information  resources  and 
technology.  Delegated  authorities  and 
applicable  laws  include  the  Information 
Technology  Management  Reform  Act  of 
1996,  the  Paperwork  Reduction  Act  of 
1995,  the  Computer  Matching  and 
Privacy  Act  of  1988,  the  Computer 
Security  Act  of  1987,  the  National 
Archives  and  Records  Administration 
Act  of  1984,  the  Competition  in 
Contracting  Act  of  1984,  the  Federal 
Records  Act  of  1950,  OMB  Circular  A- 
130:  Management  of  Federal 
Information  Resources,  the  Government 
Information  Security  Reform  Act,  and 
the  Government  Printing  and  Binding 
Regulations  issued  by  the  Joint 
Committee  on  Printing. 

E.  Delete  Chapter  AMS.  "Office  of 
Finance,"  in  its  entirety  and  replace 
with  the  following: 

Section  AMS.  1 0    Mission :  The  Office 
of  Finance  is  headed  by  the  Deputy 
Assistant  Secretary,  Finance,  who  is 
also  the  Deputy  Chief  financial  Officer 
and  reports  to  the  Assistant  Secretary 
for  Budget.  Technology  and  Finance/ 
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Chief  Financial  Officer.  The  Office  of 
Finance  provides  financial  management 
advice  and  leadership  to  the  Secretary 
and  the  Assistant  Secretary  for  Budget. 
Technology  and  Finance,  and  the 
Operating  Divisions  CFOs. 

Section  AMS.20    Organization:  The 
Office  of  Finance  is  headed  by  the 
Deputy  Assistant  Secretary  for  Finance 
who  is  also  the  Deputy  Chief  Financial 
Officer  and  reports  to  the  Assistant 
Secretary  for  Budget,  Technology  and 
Finance.  The  Office  includes  the 
following: 

•  Immediate  Office  (AMS) 

•  Office  of  Financial  Policy  (AMSl) 

•  Program' Management  and  Systems 
Policy  Office  (AMS4) 

•  Office  of  Audit  Resolution  and  Cost 
Policy  (AMS5) 

Section  AMS.20    Functions: 
Immediate  Office  (AMS)  The  Immediate 
Office  is  responsible  for:  (1)  Standards 
for  financial  systems  and  financial 
reporting  including  audited  fmancial 
statements  in  conformance  with 
government  wide  accoimting  concepts 
and  standards;  (2)  cash  and  credit 
management,  debt  management, 
payment  management  including 
disbursement  activities  and  functions, 
(3)  the  design  and  development  of 
Department-wide  and  component 
financial  systems;  (4)  the  preparation  of 
the  HHS  Financial  Management  Status 
Report  and  Five  Year  Plan  and  the  HHS 
Aiinual  Report  including  financial 
statemeiit  and  discussion  and  analysis 
and  performance  measures;  (5)  the 
development  of  outcome-based 
performance  measures  and  performance 
plans  through  facilitation  and  training 
ibrums  and  best  practices;  (6)  in 
coordination  with  other  ASBTF 
components,  participates  in  the 
clearance/approval  process  for  program 
information  systems  that  provide 
financial  and/or  program  performance 
data  which  are  used  in  financial 
statements;  (7)  approves  the  job 
descriptions  and  skill  requirements  for 
OPDFV  CFOs,  on  the  selection  of  OPDIV 
CFOs,  and  provides  advice  to  the 
ASBTF/CFO  who  participates  with  the 
OPDIV  Head  in  the  annual  performance 
plan/evaluation  of  the  OPDIV  CFO;  and 
on  the  qualifications,  recruitment, 
training  and  retention  of  all  financial 
management  personnel.  In  addition, 
improve  financial  performance  by 
implementing  a  unified  financial 
management  system  across  HHS  and 
ensure  the  preparation  of  financial 
statements  that  accurately  represent 
HHS'  financial  condition. 

2.  Office  of  Financial  Policy  (AMSl): 
The  Office  of  Financial  Policy 
comprises  the  Division  of  Financial 


Management  Policy  (DFMP).  (1) 
Division  of  Financial  Management 
Policy  (AMSll).  The  Division  (a) 
Develops  Department-wide  policies, 
procedures,  and  standards  for  financial 
management  areas  including  cash 
management,  credit  management,  debt 
management,  payment  and 
disbursement  activities  and  functions, 
and  promulgates  these  and  related 
government-wide  financial  management 
requirements  through  the  Departmental 
Staff  Manual  system; 

(b)  Establishes  a  financial 
management  planning  process  for  the 
development  of  strategic  and  tactical 
plans  and  prepares  the  Department's 
Annual  Financial  Management  Status 
Report  and  5  Year  Plan  under  the  CFO 
Act; 

(c)  Provides  support  to  the  Operating 
Division  Chief  Financial  Officers  for 
financial  planning  and  improvement 
initiatives; 

(d)  Serves  as  principal  staff  advisors 
on  fiscal  and  accounting  policy  matters 
to  the  Office  of  Finance; 

(e)  Maintains  liaison  with  the  Office 
of  Management  and  Budget  (OMB),  the 
Treasury  Department,  the  General 
Accounting  Office  (GAO),  the  General 
Services  Administration  and  other 
agencies  on  all  financial  management 
policy  matters; 

(f)  Recommends  policy  and  maintains 
a  system  for  tracking  and  improving 
cash  and  credit  management  and  debt 
collection  performance  throughout  the 
Department; 

(g)  Establishes  a  financial 
management  planning  process  for 
providing  guidance  and  financial 
management  indicators  that  enable  the 
ASBTF/CFO  to  evaluate  the  financial 
management  programs  and  activities  of 
the  Department; 

(h)  Prepares  the  aimual  HHS  report  on 
CFO  activities  as  guided  by  the  DASF/ 
Deputy  CFO. 

3.  Program  Management  and  Systems 
Policy  Office  (AMS4):  The  Program 
Management  and  Systems  Policy  Office 
will  be  responsible  for  overseeing 
implementation  of  a  unified  financial 
management  system  consistent  with  the 
Secretary's  directive.  These 
responsibilities  include: 

a.  Serve  as  a  focal  point  for  (1) 
overseeing  the  design,  development, 
and  implementation  of  the  unified 
financial  management  system;  and  the 
development  of  life-cycle  and  budgetary 
plans;  (2)  monitoring  the  milestones  and 
schedules  as  well  as  budget 
expenditures;  and  (3)  the  mediation  and 
coordination  of  activities  throughout  all 
levels  of  HHS. 

b.  Ensure  that  all  Federal  accounting 
concepts  and  standards,  as  well  as  all 


liHS  accounting  policies  and 
procedures  are  implemented  throughout 
the  unified  financial  management 
systejti. 

c.  Ensure  that  business  requirements 
are  met,  the  future  direction  of  the 
initiative  is  consistent  with  HHS 
planning,  and  the  status  of  the  project 
is  communicated  to  internal  and 
external  organizations. 

d.  Oversee  a  comprehensive  program 
of  change  management  that  includes 
departmental  communication,  training 
plans  and  human  resource  issues. 

e.  Coordinate  with  workgroups  to 
maximize  the  input  from  the  cross- 
functional  areas  of  HHS  into  the 
implementation  process. 

f.  Oversee  all  risk  management  plans 
to  ensure  that  risks  are  identified  and 
mitigation  strategies  are  developed. 

(1)  Division  of  Accounting  and  Fiscal 
Policy  {AMS41).  The  Division:  (a) 
Develops  uniform  business  rules,  data 
standards  and  accounting  policy  and 
procedures  in  support  of  new  financial 
systems  implementations.  Ensures  the 
development  of  ongoing  accoimting 
policy  that  further  supports  the 
consistent  development  and 
implementation  of  these  systems; 

(d)  In  collaboration  with  the  Office  of 
Financial  Policy,  provides  advice  and 
assistance  to  OPDFVs  and  STAFFDIVs 
on  financial  accounting  and  related 
fiscal  matters  and  serves  as  principal 
advisor  to  the  DASF  on  these  matters  as 
they  relate  to  financial  systems 
implementations; 

(c)  Maintains  liaison  with  the  Office 
of  Management  and  Budget  (OMB),  the 
Treasur)'  Department,  the  General 
Accounting  Office  (GAO),  and  other 
agencies  on  matters  involving 
accounting  and  fiscal  related  matters  as 
it  relates  to  financial  systems 
implementations; 

(2)  Division  of  Financial  Systems 
Policy  (AMS42).  The  Division:  (a) 
Develops  department-wide  policies  and 
standards  for  financial  and  mixed 
financial  systems; 

(b)  Provides  advice  and  serves  as  the 
focal  point  with  the  Federal  control 
agencies  on  financial  systems 
compliance  matters; 

(c)  Provides  for  the  establishment  of 
Department-wide  financial  definitions 
and  data  structures; 

(d)  Provides  for  the  administration  of 
a  data  integrity  and  quality  control 
program  to  ensure  compliance  with 
applicable  Federal  directives. 
Departmental  financial  systems  policy 
and  automated  financial  data  exchange 
requirements; 

(e)  Oversees,  monitors,  evaluates,  and 
recommends  approval  for  the  design, 
implementation,  operation,  and 
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enhancement  of  Department-wide  and 
component  accounting  and  financial 
management  systems; 

(f)  In  collaboration  with  the  Office  of 
Financial  Policy,  serves  as  principal 
staff  adviser  to  the  Office  of  Finance  on 
all  financial  systems  related  matters; 

(g)  Maintains  liaison  with  the  Office 
of  Management  and  Budget,  the 
Treasury  Department,  the  General 
Accounting  Office,  and  other  agencies 
on  matters  involving  financial  systems. 

4.  Office  of  Audit  Resolution  and  cost 
Policy  (AMS5):  The  Office  of  Audit 
Resolution  and  Cost  Policy  provides 
leadership  in  the  areas  of  resolving 
audits  and  managing  cost  policy.  'The 
Office  has  functional  responsibility  for 
cost  principles  and  Department-wide 
cost  policies  and  procedures  affecting 
grants  and  contracts.  In  addition,  the 
Office  is  responsible  for  resolving 
crosscutting  audit  findings  and  the 
following: 

a.  Serves  as  the  Departmental  liaison 
and  maintains  working  relationships 
with  OMB  and  other  Federal  agencies  in 
the  development  of  government-wide 
cost  principles  and  Department-wide 
audit  resolution  policies;  maintains 
similar  relationships  with  associations 
of  States,  universities  and  other  grantee 
and  contractor  organizations. 

b.  Reviews  and  resolves  audit  reports 
containing  monetary  and/or  systemic 
findings  of  grantee  and  contractor 
organizations  affecting  the  programs  of 
more  than  one  Operating  or  Staff 
Division  of  Federal  agency.  Conducts  or 
arranges  for  additional  reviews  as 
needed. 

c.  Coordinates  where  necessary  with 
other  affected  Federal  agencies  to 
establish  a  uniform  Federal  position  on 
the  actions  needed  to  be  taken  and 
negotiates  resolution  on  behalf  of  all 
Federal  Departments  and  agencies. 

d.  When  deemed  necessary  to  protect 
the  interests  of  the  Department,  makes 
recommendations  to  the  Secretary,  the 
ASBTF  and  other  officials  on  safeguards 
or  other  actions  against  a  grantee  or 
contractor,  where  the  organization  is 
unwilling  or  unable  to  correct  serious 
deficiencies  in  a  timely  manner. 

e.  Provides  and  arranges  for  technical 
assistance  and/or  training  programs  to 
grantees,  contractors,  and  other 
Operating  and  Staff  divisions  on  audit 
resolution,  cost  reimbursement  and 
financial  management  of  grants  and 
contracts. 

f.  Upon  request,  reviews  and  approves 
accounting  or  other  systems  developed 
by  grantees  and  contractors  to  meet 
Federal  cost  principle  rt-quirements. 

F.  Delete  the  following  Chapters: 
Chapter  AMG,  "Office  of  Grants  and 
Acquisition  Management,"  Chapter 


AMP,  "Office  of  Human  Resources 
Management,"  and  Chapter  AMR, 
"Office  of  Facilities  Services";  and 
under  Chapter  AML,  "Office  of  Budget" 
delete  the  Office  of  Equal  Employment 
Opportunity  (AML-1),  and  transfer 
these  components  to  the  newly 
established  Chapter,  "Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  (AJ)." 

II.  Under  Part  A,  establish  a  new 
Chapter  AJ,  to  read  as  follows: 

Ofiice  of  Assistant  Secretary  for 
Administration  and  Management  (AJ) 

AJ.OO    Mission 
A). 10    Organization 
AJ.20    Functions 

Section  AJ.OO    Mission:  The  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM)  performs  for  the  Secretary  the 
administrative  management  functions 
(exclusive  of  financial  and  information 
resources  management)  of  the 
Department.  Manages  the  human 
resources,  equal  employment 
opportunity,  acquisition,  grants,  and 
general  management  activities  of  the 
Department.  Provides  leadership  and 
oversight  direction  to  the  activities  of 
the  Program  Support  Center.  Provides 
resource  management  and  equal 
opportiuiity  services  to  the  Office  of  the 
Secretary  (OS)  and  is  the  head  of  the  OS 
as  an  Operating  Division. 

Section  AJ.  1 0    Organization :  The 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management  is 
under  the  direction  of  the  Assistant 
Secretary  for  Administration  and 
Management,  who  reports  to  the 
Secretary  and  consists  of  the  following 
components. 

•  Immediate  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (AJ) 

•  Office  of  Human  Resources  (AJA) 

•  Office  of  Grants  and  Acquisition 
Management  (AJB) 

•  Office  of  Management  and  Operations 
(AJC) 

Section  AJ.20    Functions: 

A.  hnmediate  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (AJ).  Provides  leadership, 
policy,  guidance  and  supervision,  as 
well  as  coordinating  long  and  short 
range  plaiming  for  the  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management. 

B.  Office  of  Human  Resources  (AJA): 
Section  AJA. 00    Mission :  The  Office 

of  Human  Resources  (OHR)  provides 
leadership  in  the  plaiming  and 
development  of  personnel  policies  and 
human  resource  programs  that  support 
and  enhance  the  Department's  mission. 


Provides  technical  assistance  to  the 
Operating  Divisions  (OPDIVs)  in 
building  the  capacity  to  evaluate  the 
effectiveness  of  their  human  resource 
programs  and  policies.  Serves  as  the 
Departmental  liaison  to  central 
management  agencies  on  topics  relating 
to  EEO  and  human  resources  matters. 
Section  A  J  A.  10    Organization:  The 
Office  of  Human  Resources  (OHR), 
headed  by  a  Deputy  Assistant  Secretary 
for  Human  Resources  who  reports  to  the 
Assistant  Secretary  for  Management  and 
Administration,  and  consists  of  the 
following  components: 

•  Immediate  Office  (AJA) 

•  Personnel  Programs  Group  (AJAl) 

•  Equal  Employment  Opportunity 
Programs  Group  (AJA2) 

Section  AJA. 20    Functions:  \.  The 
Immediate  Office  of  Human  Resources 
(AJA):  Provides  leadership  to  the 
development  and  assessment  of  the 
Department's  human  resources 
programs  and  policies.  In  coordination 
with  the  Operating  Divisions,  designs 
human  resource  programs  that  support 
and  enhance  the  HHS  missions. 
Provides  technical  assistance  to  the 
OPDIVs  in  building  the  capacity  to 
evaluate  the  effectiveness  of  their 
human  resource  programs  and  policies, 
including  the  development  of 
performance  standards.  On  behalf  of  the 
Department's  Director  of  Equal 
Employment  Opportunity,  adjudicate 
complaints  of  discrimination.  Serves  as 
Departmental  liaison  to  central 
management  agencies  exercising 
jurisdiction  over  human  resources  and 
EEO  matters. 

2.  Personnel  Programs  Group  (AJAl): 
Provides  leadership  to  the  planning  and 
development  of  personnel  policies  and 
programs  that  support  and  enhance  the 
Department's  mission.  In  coordination 
with  the  OPDIVs.  formulates  HHS 
policies  pertaining  to  employment, 
compensation,  position  classification, 
employee  benefits,  performance 
management,  employee  development, 
and  employee  and  labor  relations. 
Provides  technical  assistance  to  the 
OPDIVs  in  the  proper  application  of 
Federal  personnel  laws,  regulations,  and 
policies.  Provides  strategic  advice  to  the 
Deputy  Assistant  Secretar>'  for  Human 
Resources,  the  Assistant  Secretary'  for 
Administration  and  Management,  and 
the  Secretary  on  those  initiatives  having 
major  workforce  implications.  Analyzes 
workforce  data  and  trends  to  support 
strategic  workforce  planning  and 
restructuring  efforts,  at  both  the 
Departmental  and  OPDIV  levels. 
Promotes  and  supports  OPDIV  capacity 
building  efforts,  including  innovative 
approaches  to  personnel  program 
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management.  Serves  as  the 
Department's  focal  point  for  liaison  on 
personnel  and  labor  relations  issues    - 
with  the  Office  of  Personnel 
Management,  the  General  Accoimting 
Office,  the  Merit  Systems  Protection 
Board,  and  the  Federal  Labor  Relations 
Authority. 

3.  Equal  Employment  Opportimity 
Programs  Group  {AJA2):  Provides 
leadership  to  the  planning  and 
development  of  affirmative  employment 
policies  and  programs  that  recognize 
and  value  the  diversity  of  the 
Department  workforce  and  promote  a 
work  place  free  of  discrimination. 
Provides  technical  assistance  and 
enabling  tools  to  the  OPDIVs  in  the 
design  of  innovative,  effective 
affirmative  employment  programs. 
Keeps  top  HHS  officials  appraised  of 
workforce  demographics  and 
recommends  positive  interventions  as 
needed.  Prepares,  for  the  Director  of 
Equal  Employment  Opportunity,  final 
Departmental  decisions  on  the  merits  of 
complaints  of  discrimination,  and 
prepares  proposed  dispositions  of 
complaints  presenting  conflicts  of 
interest  for  OPDIV  and  STAFFDIV 
officials.  Serves  as  the  Department's 
focal  point  for  liaison  with  the  Office  of 
Personnel  Management,  the  Equal 
Employment  Opportunity  Commission, 
and  the  General  Accounting  Office  on 
issues  pertaining  to  affirmative 
employment  and  discrimination 
complaints. 

C.  Office  of  Grants  and  Acquisition 
Management  (AJB): 

Section  AJB. 00    Mission :  The  Office 
of  Grants  and  Acquisition  Management 
(OGAM)  provides  functional 
management  direction  in  the  areas  of 
grants  management,  acquisition  and 
logistics.  Provides  Department-wide 
leadership  in  these  areas  through  policy 
development,  oversight  and  training. 
Awards  and  administers  ccmtracts  in 
support  of  the  program  needs  of  the 
Office  of  the  Secretary.  Represents  the 
Department  in  dealings  with  OMB.  GSA 
and  other  Federal  agencies  and  Congress 
in  the  areas  of  mandatory  and 
discretiontUA'  grants,  procurement  and 
logistics.  Fosters  creativity  and 
innovation  in  the  administration  of 
these  functions  throughout  the 
Department. 

Section  AJB.  1 0    Organization :  The 
Office  of  Grants  and  Acquisition 
Management  (OGAM),  headed  by  a     . 
Deputy  Assistant  Secretary  for  Grants 
and  Acquisition  Management  who 
reports  to  the  Assistant  Secretary  for 
Administration  and  Management, 
consists  of  the  following  components: 
•  Immediate  Office  (AJB) 


•  Logistics  Policy  Staff  (AJBl) 

•  Omce  of  Acquisition  Management 
(AJB2) 

•  Office  of  Grants  Management  (AJB3) 

•  Office  of  Small  and  Disadvantaged 
Business  Utilization  (AJB4) 
Section  A fB. 20    Functions:  1.  Office 

of  the  Deputy  Assistant  Secretary  for 
Grants  and  Acquisition  Management 
(AJB):  The  Office  of  the  Deputy 
Assistant  Secretary  for  Grants  and 
Acquisition  Management  provides 
leadership,  policy,  guidance  and 
supervision,  as  well  as  coordinating 
long  and  short-range  planning  to 
constituent  organizations. 

2.  Logistics  Policy  Staff  (AJBl):  Serves 
as  the  Department's  focal  point  and 
liaison  with  the  Operating  and  Staff 
Divisions  for  policy  development, 
technical  assistance,  oversight  and 
training  in  the  area  of  logistics.  The  Staff 
is  responsible  for  the  following: 

a.  Formulates  Department-wide 
logistics  policies  governing  the 
management  of  personal  property 
throughout  the  Department. 

b.  Provides  advice  and  technical 
assistance  on  logistics  activities  and 
policy  matters  to  the  Department's 
Operating  Divisions. 

c.  Monitors  the  adoption  of  logistics 
policies  by  the  Department's  Operating 
Divisions  to  ensure  consistent  policy 
interpretation  and  application. 

d.  Oversees  the  implementation  of 
logistics  functions  throughout  the 
Department. 

e.  Develops,  participates  in  and 
evaluates  logistics  training  programs  for 
Department  staff. 

f.  Researches,  analyzes  and  tests 
innovative  ideas,  techniques  and 
policies  in  the  area  of-logistics. 

g.  Serves  as  the  Department's  liaison 
in  the  area  of  logistics  and  maintains 
working  relationships  with  OMB,  GSA 
and  other  Federal  agencies  to  coordinate 
and  assist  in  the  development  of  policy. 

3.  Office  of  Acquisition  Management 
(AJB2):  The  Office  of  Acquisition 
Management  provides  leadership  in  the 
area  of  acquisition  through  policy 
development,  oversight  and  training. 
The  Office  awards  and  administers 
contracts  in  support  of  the  program 
needs  of  the  office  of  the  Secretary.  The 
office  is  responsible  for  the  following: 

a.  Formulates  Department-wide 
acquisition  policies  governing 
procurement  activities.  Publishes  these ' 
in  regulations  and  manuals. 
Recommends  and  participates  in 
development  of  govenmient-wide 
acquisition  policy. 

b.  Provides  advice  and  technical 
assistance  on  procurement  activities  and 
policy  matters  to  the  Department's 
Operating  and  Staff  Divisions. 


c.  Develops,  participates  in  and 
evaluates  the  procurement  training  and 
certification  program  for  Department's 
procurement  staff;  develops  and 
participates  in  training  activities  for  the 
Department's  program  staff  who  act  as 
project  officers  on  the  Department's 
contracts. 

d.  Monitors  the  adoption  of 
acquisition  policies  by  the  Department's 
Operating  and  Staff  Divisions  to  ensure 
consistent  policy  interpretation  and 
application. 

e.  Conducts  Performance 
Measurement  of  the  Department's 
procurement  system  to  ensure 
compliance  with  procurement  laws  and 
policies  and  efficient  acquisition  of  the 
Department's  program  needs. 

I.  Makes  studies  of  problems  requiring 
creation  of  new  policies  or  revision  of 
current  policies,  including  the 
application  of  Departmental 
management  controls  and  reports 
related  to  the  Department's  procurement 
activities;  resolves  issues  arising  from 
implementation  of  those  policies; 
maintains  similar  relationships  and 
associations  with  public  and  private 
contractor  organizations. 

g.  Researches,  analyzes  and  tests 
innovative  ideas,  techniques  and 
policies  in  the  area  of  acquisitions. 
Establishes  and  directs  ad  hoc  teams  to 
work  on  special  projects  to  develop 
creative  approaches  to  problems  in  the 
area  of  acquisition. 

h.  Serves  as  the  Department's  liaison 
in  the  area  of  acquisitions  and  maintains 
working  relationships  with  OMB,  GSA, 
GAO,  and  other  Federal  agencies  to 
coordinate  and  assist  in  the 
development  of  policy  and  to 
participate  in  government-wide  tests  of 
procurement  innovations. 

i.  Conducts  special  projects  to 
develop  improved  mechanisms  for 
Department-wide  management  of 
procurement. 

j.  Plans,  directs,  and  carries  out  the 
centralized  contracting  program  for  the 
Office  of  the  Secretary  and  the 
Administration  on  Aging.  In  the  case  of 
certain  consolidated  and  centralized 
commodities  and  services  (including 
information  technology)  also  provides 
contract  support  for  the  Administration 
on  Children  and  Families  as  well  as 
other  components  of  the  Department. 

k.  Administers  and  manages 
performance  of  the  contracts  of  the 
Office  of  the  Secretary  to  ensure  that  it 
receives  the  timely  and  quality 
performance  and  the  products  for  which 
it  has  contracted. 

1.  Is  responsible  for  award  and 
administration  of  contracts.  Is 
authorized  to  enter  into  contracts  at  the 
micro-purchase,  simplified  acquisition, 
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and  major  purchase  (purchases  in 
excess  of  $100,000.00)  levels. 

m.  Tests  innovative  ideas  and 
techniques  to  develop  improved 
procurement  methodologies. 

4.  Office  of  Grants  Management 
(AJB3).  The  Office  of  Grants 
management  provides  leadership  in  the 
area  of  mandatory  and  discretionary 
grants  through  policy  development, 
oversight  and  training.  The  Office  has 
functional  responsibility  for 
Department-wide  grants  policies  and 
grant  regulations.  In  addition,  the  Office 
is  responsible  for  oversight  of  the  HHS 
grants  management  operations  and  the 
following: 

a.  Manages  oversight  of  the  award  and 
administration  of  mandatory  and 
discretionary  grants  and  other  forms  of 
Federal  financial  assistance  throughout 
the  Department. 

b.  Formulates  Department-wide  grant 
policies  governing  the  award  and 
administration  of  grant  activities. 
Publishes  these  in  regulations  and  other 
directives. 

c.  Monitors  the  adoption  of  grant 
policies  and  procedures  by  the 
Department's  Operating  and  Staff 
Divisions  to  ensure  consistent  policy 
interpretation  and  applications. 

d.  Provides  advice  and  technical 
assistance  to  the  Department's 
Operating  and  Staff  Divisions  and  to  the 
general  public  on  matters  relating  to  the 
administration  of  grants  and  other  forms 
of  Federal  financial  assistance. 

e.  Develops,  participates  in  and 
evaluates  grants  management  training 
programs  for  Department  staff. 

f.  Serves  as  the  Department's  liaison 
in  grants  and  maintains  working 
relationships  with  OMB  and  other 
Federal  agencies  to  coordinate  and 
assist  in  the  development  of 
government-wide  grant  policies. 

g.  Conducts  special  studies  of  grants 
management  issues  to  identify  and 
implements  improvements  in  the  way 
the  Department  awards  and  administers 
grants  and  other  forms  of  Federal 
financial  assistance;  and  designs  and 
assists  in  execution  of  demonstrations, 
experimentation  and  tests  of  innovative 
approaches  to  grants  management. 

h.  Develops,  analyzes  and  tests 
innovative  ideas,  techniques  and 
policies  in  grants  management.  Fosters 
creativity  in  the  administration  of 
grants. 

i.  Establishes  and  manages  improved 
grants  management  information  and 
monitoring  systems. 

j.  Establishes  and  manages  training 
and  certification  programs  for  grants 
management  professionals  throughout 
the  Department. 


5.  Offices  of  Small  and  Disadvantaged 
Business  Utilization  (AJB4]:  a.  Has 
responsibility  within  the  Department  for 
policy,  plans,  and  oversight  of  execution 
of  the  functions  under  section  8  and  15 
of  the  Small  Business  Act  as  amended 
and  Executive  Orders  12073  and  12138, 
relating  to  preference  programs  for  small 
business,  disadvantaged  businesses, 
labor  surplus  area  concerns,  and 
women-owned  businesses.  Under 
provision  of  Public  Law  95-507,  the 
Director  reports  directly  to  the  Deputy 
Secretary.  Pursuant  to  Deputy 
Secretarial  direction,  the  day-to-day 
operational  review  will  be  provided  by 
the  Deputy  Assistant  Secretary  for 
Grants  and  Acquisition  Management  to 
ensure  effective  departmental 
coordination  and  execution  of  these 
programs. 

b.  Acts  as  the  advocate  for  the 
Secretary  and  Deputy  Secretary  within 
the  Department  for  matters  relating  to 
sections  8  and  15  of  Small  Business  Act 
and  Executive  Orders  12073  and  12138 
and  represents  the  Department  in 
dealing  with  other  Federal  agencies  on 
those  matters. 

c.  Acts  as  focal  point  and  advocate  for 
the  small  business,  disadvantaged 
business,  labor  surplus  area  and 
women-owned  business  firms  in  their 
dealings  with  the  Department. 

d.  Formulates,  recommends  and 
monitors  implementation  of  policies  for 
the  Department's  small  business.  Small 
Business  Innovation  Research, 
disadvantaged  business,  labor  surplus 
area,  and  women-owned  business 
programs. 

e.  Coordinates  and  prepares  the 
Department's  goals  for  assigned 
programs,  recommends  Secretarial 
approval  of  such  goals  and  subsequent 
to  Secretarial  approval,  negotiates, 
establishes  and  reports  on  goals  for  the 
assigned  programs  with  the  cognizant 
Federal  agencies. 

f.  Encourages  the  awarding  of 
contracts  and  subcontracts  to  small 
business,  disadvantaged  business,  labor 
surplus  area,  and  women-owned 
business  firms  by  providing  information 
and  assistance  to  all  of  the  Department's 
organizational  units. 

g.  Prepares  documentation  and 
reports  to  the  Executive  Office  of  the 
President,  the  Congress,  Office  of 
Management  and  Budget,  the  Small 
Business  Administration,  and  other 
agencies,  as  required. 

h.  Ensures  effective  implementation 
by  the  Department  of  mandatory  plans 
and/or  contract  clauses  as  required  by 
Public  Law  95-507  for  small  business 
and  disadvantaged  business  firms  and 
monitors  the  activities  relating  to  such 
plans. 


i.  Provides  input  for  coordinated 
Departmental  positions  on  proposed 
legislation  and  Government  regulations 
on  matters  affecting  cognizant 
socioeconomic  programs  and  maintain 
liaison  with  Congress  through 
established  Departmental  chaimels. 

j.  Manages  the  Department's  Small 
Business  Irmovation  Research  Program 
(SBIR)  established  under  Public  Law 
97-219  and  provides  liaison  between 
the  Department  and  the  Small  Business 
Administration  on  SBIR  matters. 

k.  Oversees  and  monitors  the 
Departmental  review  and  screening  of 
planned  procurement  by  programs  and 
procurement  offices  to  ensure  that 
preference  programs  are  given  thorough 
consideration  throughout  the  decision- 
making process. 

D.  Office  of  Management  and 
Operations  (AJC): 

Section  AJC.  00    Mission :  The  Office 
of  the  Management  and  Operations 
(OMO)  provides  advice  on  matters 
having  to  do  with  the  provision  of 
administrative  services,  resource  and 
financial  management  services,  facilities 
services,  and  equal  employment 
opportunity  services  for  the  Office  of  the 
Secretary.  Provides  leadership  and 
direction  for  the  Program  Support 
Center  and  its  Director.  Provides 
Department-wide  leadership  for 
reorganizations  and  delegation  of 
authority,  travel  policy,  and  other 
management  pittgrams. 

Section  AJC.  1 0    Organization :  The 
Office  of  Management  and  Operations  is 
headed  by  a  Deputy  Assistant  Secretar>' 
for  Management  and  Operations 
(DASOMO)  who  reports  to  the  Assistant 
Secretary  for  Administration  and 
Management,  provides  day-to-day. 
supervisory  review  of  the  Program 
Support  Center  and  its  Director,  consists 
of  the  following  components: 

•  Office  of  Departmental  Management 

(AJCl) 

•  Office  of  the  Secretary  Executive 

Office  (AJC2) 
— Office  of  the  Secretar\'  Equal 
Employment  Opportunity  (A)C21) 

•  Office  of  Facilities  Services  (AJCS) 
Section  AJC.20    Functions:  1.  Office 

of  Departmental  Management  (AJCl):  (1) 
Serves  as  the  principal  source  of  advice 
on  all  aspects  of  Department-wide 
organizational  analysis  includes: 
planning  for  new  organizational 
elements:  evaluating  current 
organizational  structures  for 
effectiveness;  and  conducting  the 
review  process  for  reorganization 
proposals.  (2)  Manages  the 
reorganization  process  for  the  Office  of 
the  Secretary  (OS)  requiring  the 
Secretary's  signature  and  the  Assistant 
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Secretary  for  Administration  and 
Management.  (3)  Administers  the 
Department's  system  for  review, 
approval  and  documentation  of 
delegations  of  authority.  Develops 
Department-wide  policies  and  provides 
technical  assistance  on  the  use  and 
application  of  delegations  of  authority. 
Advises  senior  officials  within  the 
Department  on  delegations  of  authority, 
coordinates  review  of  proposed 
delegations  requiring  the  Secretary's  or 
other  senior  officials  approval.  Analyzes 
and  makes  recommendations  related  to 
legislative  proposals  with  potential 
impact  upon  the  Department's 
organizational  structure  or  managerial 
procedures;  (4)  Manages  the 
Departmental  Standards  Administrative 
Code  (SAC)  system,  providing  oversight, 
advice,  and  assistance  to  ensure  codes 
are  in  accord  with  the  current  approved 
organization,  (5)  Develops  Departmental 
policies  pertaining  to  travel  and 
provides  oversight  to  the  travel  function 
in  the  Operating  Divisions. 

2.  Office  of  the  Secretary  Executive 
Office  (AJC2):  The  Office  of  the 
Secretary  Executive  Office  (OSEO)  will: 
(1)  Provides  budget  and  other  financial 
services  to  Office  of  the  Secretary  Staff 
Divisions;  (2)  oversees  all  aspects  of 
budget  formulation  and  execution  for 
the  Office  of  the  Assistant  Secretary  for 
Administration  and  Management;  (3) 
maintains  funds  controls  and 
coordination  of  billing  and  accounts 
related  to  the  Secretary's  dining  room 
and  the  Immediate  Office  of  the 
Secretary;  (4)  plans  and  directs  the 
provision  of  centralized  purchasing  and 
contracting  services  for  administrative 
supplies,  technical,  and  research 
requirements  for  the  OS;  (5)  provides 
staff  assistance  and  guidance  to  OS  staff 
on  purchasing  and  contracting  related  to 
purchase  order,  credit  card  (MACC), 
etc.;  (6)  administer  contracts  sponsored 
by  the  OS;  (7)  provide  advisory  services 
in  the  areas  of  classification,  staffing, 
disability  hiring,  and  reasonable 
accommodation  assistance,  as  well  as 
other  human  resources  services  to  OS 
Staff  Divisions;  (8)  provides  advice  and 
guidance  to  officials  and  employees  on 
employee  benefits  and  services,  awards, 
and  related  matters;  (9)  designs  and 
develop  programs  related  to  workforce 
recruitment;  (10)  determines  OS  training 
needs  and  develops  annual  training 
plans  to  service  those  needs;  (11) 
coordinates  with  the  Program  Support 
Center  on  requests  for  personnel 
actions,  departure  closeout  processing, 
and  payroll  liaison;,  as  well  as  other 
human  resources  special  projects;  and 
(12)  as  required,  conduct  special  human 
resources  projects. 


a.  Office  of  the  Secretary  Equal 
Employment  Opportunity  (AJC21):  The 
OS  Officer  of  Equal  Employment 
Opportunity  assists  the  DAS/OMO  in 
carrying  out  the  delegated  authority  to 
establish  and  maintain  equal 
employment  opportvmity  programs 
within  the  Office  of  the  Secretary.  The 
Office  is  responsible  for  ensuring  that 
all  OS  employment  policies  and  actions 
are  based  on  merit,  without  regard  to 
race,  color,  religion,  national  origin,  sex, 
age,  or  physical/mental  disability.  Major 
functions  include:  Pre-complaint 
counseling;  formal  complaint 
processing;  affirmative  employment 
planning  and  implementation;  technical 
guidance  and  policy  development.  The 
functions  of  the  office  also  include 
program  efforts  which  focus  on  the 
Federal  Women's  Program,  the  Hispanic 
Employment  Program,  and  the  Program 
for  People  with  Disabilities. 

3.  Office  of  Facilities  Services  (AJC3): 
Section  AJC3.00  Mission:  The  Office 
of  Facilities  Services  (OFS)  provides 
leadership  and  direction  for  real 
property  management  operations  and 
provides  Department-wide  policy 
support  for  real  property,  space 
management,  occupational  safety  and 
health,  environmental  and  historic 
preservation  responsibilities.  Provides 
facilities  management  services  to  all 
HHS  components  in  the  Southwest 
Washington,  DC  complex.  Advises 
senior  Departmental  officials  on 
management  issues  related  to  the 
effective  and  efficient  operations  of  the 
applicable  programs  and  components. 
Acts  as  the  Department's  focal  point 
with  other  Federal  agencies  and  HHS 
Operating  Divisions  (OPDIVs)  on  policy 
and  regulatory  issues  involving  real 
property,  space  management, 
occupational  safety  and  health, 
environmental  and  historic  preservation 
activities  for  the  Office  of  the  Secretary 
(OS).  Directs,  plans,  obtains,  and 
coordinates  building  management, 
space  management  and  design,  systems 
furniture  procurement  and  installation, 
safety  and  health  and  support  services 
in  the  Southwest  Washington,  DC 
complex. 

AJC3.10    Organization:  The  Office  of 
Facilities  Services  is  headed  by  a 
Director  who  reports  to  the  Director, 
Office  of  Management  and  Operations, 
and  consists  of  the  following  entitites: 
Immediate  Office  (AJC3) 
Division  of  Policy  Coordination  (AJC3A) 
Division  of  Buildings  Management 

(AJC3B) 
Division  of  Security  and  Special 

Services  (AJC3C) 

AJC3.20    Functions:  The  Office  of 
Facilities  Services  is  responsible  for  the 
following  functions: 


1.  The  Office  of  the  Director  (AJC3) 
provides  leadership,  policy  guidance 
and  supervision  as  well  as  coordinating 
long  and  short  range  planning  to 
constituent  organizations. 

2.  Division  of  Policy  Coordination 
(AJC3A):  a.  Establishes,  maintains  and 
promulgates  HHS  and  OS  policy  for  the 
HHS  real  property  program.  Establishes 
guidelines  and  procedures  to  monitor 
effectively  the  real  property  owned  or 
leased  by  HHS. 

b.  Establishes  guidelines  to  monitor 
the  utilization  of  all  space  assigned  to 
the  Department  by  GSA. 

c.  Develops  guidance  to  the  OPDIVs 
on  technical  and  facilities  aspects  of  the 
HHS  annual  RENT  budget.  Provides 
oversight  of  OPDIV  performance  for  this 
function  and  provides  technical 
assistance  on  a  Department-wide  basis 
as  required.  Coordinates  preparation 
among  OPDIVs  on  facilities  and  space 
aspects,  and  collaborates  with  the  office 
of  Budget  on  final  Department-wide 
RENT  budgets,  consistent  with  OMB 
and  GSA  guidance. 

d.  Establishes,  maintains  and 
promulgates  HHS  and  OS  policy  for  the 
occupational  safety  and  health,  and 
environmental  programs.  Provides 
oversight  of  OPDIV  performance  of 
these  functions  and  provides  technical 
assistance  on  a  Department-wide  basis 
as  required. 

e.  Establishes,  maintains  and 
promulgates  HHS  and  OS  policy  for  the 
physical  security  program  and  provides 
technical  assistance  on  a  Department- 
wide  basis  as  required. 

f.  Establishes,  maintains,  and 
promulgates  HHS  and  OS  policy  for  the 
historic  preservation  program.  Provides 
oversight  or  OPDIV  performance  for  this 
function  and  provides  technical 
assistance  on  a  Department-wide  basis 
as  required. 

g.  Establishes,  maintains,  and 
promulgates  HHS  and  OS  policy  for  the 
Health  and  Wellness,  and  Day  Care 
Centers.  Provides  technical  assistance 
on  a  Department-wide  basis  as  reqiiired. 
Provides  oversight  of  the  HHS  Health 
and  Wellness  Center  at  Headquarters. 

h.  Interprets  Department  of  Energy 
policy  on  energy  management  issues 
and  oversees  implementation  of  energy 
related  legislation  within  HHS. 

i.  Establishes  information  and 
reporting  standards  for  all  above  listed 
programs.  Collects,  assembles,  and 
analyzes  required  information  for 
mandated  reports  to  Congress,  OMB, 
GSA  and  other  Federal  agencies. 

3.  Division  of  Buildings  Management 
(AJC3B):  a.  Under  delegation  from  GSA, 
is  responsible  for  the  physical  plan 
operations  and  maintenance  of  the 
Hubert  H.  Humphrey  Building 
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including  procurement  and 
administration  of  related  contracts. 

b.  Coordinates  with  GSA  on  building 
operation  and  maintenance  matters  for 
IWS-occupied  space  in  GSA  controlled 
facilities  in  the  Southwest  Washington, 
DC  complex. 

c.  Is  responsible  for  the  acquisition, 
disposition,  allocation  and  monitoring 
of  space  for  the  OS  in  Washington,  DC 
and  for  the  OPDIVs  in  the  Southwest 
Washington,  DC  complex. 

d.  Eniorces  compliance  with  Federal 
space  utilization  principles  in  the 
Southwest  Washington,  DC  complex  by 
the  preparation  of  high  quality  space 
management  plans  and  drawings,  and 
■the  arrangement  of  quality  and  timely 
renovation  work.  Provides  engineering 
and  architectural  services  as  well  as 
oversight  in  support  of  Southwest 
Washington,  DC  complex  facilities  both 
through  in-house  staff  and  manages 
major  renovation  and  system  furniture 
installation  projects,  moves  and  space 
consolidations.  Oversees  the  restoration 
and  renovation  of  joint  use  areas  in  the 
HHH  Building.  Procures  systems 
furniture  including  related  design, 
installation  and  maintenance  services 
for  the  Southwest  Washington,  DC 
complex. 

4.  Division  of  Security  and  Special 
Services  (AJC3C):  a.  Oversees  the  OS 
and  Southwest  complex  occupational 
safety  and  health  programs,  inclyding 
procurement  and  administration  of 
related  contracts,  b.  Provides  physical 
sec\irity  for  employees  and  facility 
protection  in  the  HHH  Building  through 
the  procurement  and  administration  of 
guard  services  and  equipment.  Serves  as 
liaison  with  GSA  for  physical  security 
issues  affecting  HHS  employers  in  GSA 
controlled  space  in  the  Southwest 
Washington,  DC  complex,  c.  Provides  a 
variety  of  facility  support  services  to  the 
OS  and  OPDIVs  in  the  Southwest 
Washington,  E)C  complex,  including  the 
management  of  conference  and  parking 
facilities,  the  issuance  and  control  of 
employee  identification  badges,  and 
special  events  support;  and  d.  serves  as 
the  focal  point  within  OFS  for  the 
receipt  and  referral  of  customer  requests 
for  services  and  complaints  related  to 
building  operations  and  facilities 
management  matters  and  is  responsible 
for  monitoring  the  timely  and  efficient 
corrective  action. 

in.  Continuation  of  Policy:  Except  as 
inconsistent  with  this  reorganization,  all 
statements  of  policy  and  interpretations 
with  respect  to  the  Office  of  the 
Secretary,  the  HHS  Management  and 
Budget  Office  and  the  Program  Support 
Center  heretofore  issued  and  in  effect 
prior  to  the  date  of  this  reorganization 
are  continued  to  full  force  and  effect. 


IV.  Delegations  of  Authority:  All 
delegations  and  redelegations  of 
authority  made  to  officials  and 
employees  of  affected  organizational 
components  will  continue  in  them  or 
their  successors  pending  further 
redelegation,  provided  they  are 
consistent  wiih  this  reorganization. 

V.  Fimds,  Personnel  and  Equipment: 
Transfer  of  organizations  and  functions 
affected  by  this  reorganization  shall  be 
accompanied  in  each  instance  by  direct 
and  support  funds,  positions,  personnel, 
records,  equipment,  supplies  and  other 
resources. 

Dated:  October  11,  2001. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  01-27006  Filed  11-1-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantors  for  Diaaaaa  Control  and 
Prevantkm 

[60Day-02-05] 

Propoaad  Data  Collactions  Submlttad 
for  Public  Commant  and 
Racommandatlons 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportujiity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Coimor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project:  Tailoring 
Occupational  Safety  and  Health 
Messages  to  Individual  Health 
Construals— NEW— The  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
mission  of  the  National  Institute  for 
Occupational  Safety  and  Health  is  to 
promote  safety  and  health  at  work  for  all 
people  throu^  research  and  prevention. 

Tne  overall  goal  of  the  current  project 
is  to  examine  the  effectiveness  of 
tailoring  NIOSH  web-based 
communications  to  the  psychological 
characteristics  of  the  individuals  who 
receive  the  communications.  Typically, 
NIOSH  publications  informing  at-risk 
workers  about  health  hazards  and  safety 
recommendations  are  distributed  by 
mail  using  a  printed  format.  However, 
the  growing  use  of  computers  opens  the 
door  to  a  new  format  for  distributing 
health  and  safety  information  to 
workers:  Communication  of  health 
information  via  the  Web.  Importantly, 
web-based  communication  makes  it 
possible  to  tailor  health  information  to 
particular  users.  Past  research  has 
demonstrated  that  health-related 
behavior  may  be  construed  positively  by 
an  individual,  in  terms  of  wellness,  or 
negatively,  in  terms  in  illness.  The 
current  project  tests  the  effectiveness  of 
message  tailoring  on  this  dimension. 

This  project  will  examine  the 
effectiveness  of  tailoring  a  web 
communication  based  on  the  NIOSH 
document  "Stress'  *  'At  Work"  (and 
additional  occupational  stress  research) 
to  users'  personal  construals  of  this 
issue  in  terms  of  wellness  or  illness. 
Health  care  workers,  specifically  nurses, 
have  been  selected  as  the  target 
audience  to  receive  these  tailored 
messages  on  occupational  stress  as  they 
frequently  experience  multiple,  chronic, 
occupationally  related  stressors.  One 
important  source  of  occupational  stress 
among  nurses  has  been  the  move  from 
the  traditional  inpatient,  fee-for-service 
model  to  the  outpatient,  managed  care 
model.  The  sweeping  nature  of  this 
organizational  change  has  dramatically 
altered  the  working  conditions  for  an 
estimated  10  million  healthcare  workers 
in  the  United  States  and  has  left  many 
healthcare  workers,  including  nurses, 
without  a  sense  of  connection  between 
their  professional  expectations  and  the 
goals  of  their  organizations.  Chronic 
occupational  stress  of  this  sort  can  lead 
to  increased  levels  of  depression  among 
affected  workers.  Consequently,  it  is 
estimated  that  healthcare  workers  suffer 
from  rates  of  depression  2-3  times 
higher  than  the  general  population.  The 
corrosive  effects  of  chronic  stress  can 
also  leave  workers  more  vulnerable  to 
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incidents  of  acute  stress.  This  is 
particidarly  important  among  liealthcare 
workers,  as  research  indicates  that  they 
are  increasingly  being  exposed  to 
incidents  of  violence  and  trauma  on  the 
job.  As  a  result,  healthcare  workers  have 
a  significantly  increased  risk  of 
developing  posttraumatic  stress 
disorder.  Given  the  many 
occupationally  related  stress  risk  factors 
experienced  by  healthcare  workers,  the 
development  of  effective  occupational 
stress  interventions  for  health  care 
workers  is  of  the  utmost  importance. 
Therefore,  this  study  will  investigate 
ways  to  increase  the  effectiveness  of 
occupational  stress  interventions 
targeted  at  nurses,  the  single  largest 
heaJthcare  worker  group. 

Through  the  use  of  message  tailoring, 
the  proposed  project  aims  to  increase 
health  care  workers'  adherence  to 
recommendations  suggested  by  NIOSH 


to  prevent  and  reduce  the  effects  of 
occupational  stress.  In  study  1, 
attitudinal  predictors  of  occupational 
stress  prevention/reduction  behaviors 
will  be  assessed  for  registered  nurses 
who  view  this  issue  as  a  wellness 
(health  maintenance)  issue  versus  an 
illness  prevention  issue.  This  data  will 
be  obtained  from  a  sample  of  500 
registered  nurses  who  will  be  asked  to 
complete  a  mail  survey  assessing  their 
attitudes  and  behaviors  with  regard  to 
preventing  and  reducing  workplace 
stress.  In  a  second  study,  a  web-based 
"occupational  stress"  document  will  be 
adapted  from  the  NIOSH  docimient 
"Stress*   *   *  at  Work  "  Two  formats  of 
this  web-based  dociunent  will  be 
created  that  are  tailored  to  nurses  who 
construe  the  issue  of  workplace  stress  as 
a  wellness  issue,  or  as  an  illness  issue. 
The  impact  of  tailoring  the  message 
format  to  the  nurse's  construal  of  the 


issue  of  occupational  stress  will  be 
examined  in  a  laboratory  setting  where 
300  participants  will  indicate  whether 
they  construe  this  issue  in  terms  of 
maintaining  wellness  (positively)  or  in 
terms  of  illness  prevention  (negatively), 
and  will  then  be  randomly  assigned  to 
gain  or  loss  frame  web  commimications. 
The  impact  of  the  tailored  messages  on 
participants'  attitudes  and  behavioral 
intentions  with  regard  to  occupational 
stress  prevention  and  reduction  wrill  be 
assessed. 

The  results  of  this  project  should 
provide  NIOSH  with  information  about 
how  to  develop  effective  Web-based 
communication  strategies  using  message 
tailoring.  This  should  have  the 
consequence  of  enhancing  occupational 
safety  and  health  attitudes  and 
behaviors  among  at-risk  workers. 


Respondents 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


Avg.  burden 

per  response 

(in  hours) 


Total  bur- 
den (in 
hours) 


Nurses  (Data  collection  #1 )  . 
Nurses  (Data  Collection  #2):. 

Survey  1  

Follow-up 


Total 


500 

300 
300 


20/60 

30/60 
5/60 


167 

ISO 
25 


342 


Dated:  October  25.  2001. 
Nancy  E.  Oieal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  01-27528  Filed  11-1-K)1;  8:45  am] 

MLLMO  CODE  4ie3-1t-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


C«fit»rs  for  DiMase  Control  and 
PravantkMi 

[60Oay-02-4)6] 

Propoaad  Data  Collecttona  Submittad 
for  Public  Commant  and 
Racommandatlona  ' 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  pubUc  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Annual  Submission 
of  the  Quantity  of  Nicotine  Contained  in 
Smokeless  Tobacco  Products 
Manufactured,  Imported,  or  Packaged  in 
the  United  States — Renewal — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Oral  use  of  smokeless 
tobacco  represents  a  significant  health 
risk,  which  can  cause  cancer  and  a 
number  of  noncancerous  oral 


conditions,  and  can  lead  to  nicotine 
addiction  and  dependence.  The  Office 
on  Smoking  and  Health  (OSH)  within 
the  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion,  CDC 
has  been  delegated  the  authority  for 
implementing  major  components  of  the 
Department  of  Health  and  Human 
Services'  (HHS)  tobacco  and  health 
program,  including  collection  of  tobacco 
ingredients  information.  HHS  overall 
goal  is  to  reduce  death  and  disability 
resulting  from  cigarette  smoking  and 
other  forms  of  tobacco  use  through 
programs  of  information,  education  and 
research. 

The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  et  seq..  Pub.  L.  99-252) 
requires  that  each  person  who 
manufactures,  packages,  or  imports 
smokeless  tobacco  provide  the  Secretary 
of  HHS  annually  with  a  report  on  the 
quantity  of  nicotine  contained  in 
smokeless  tobacco  products.  This  notice 
implements  this  nicotine  reporting 
requirement.  CDC  is  requesting  0MB 
clearance  to  collect  this  information  for 
three  years.  All  companies  are  required 
to  submit  this  information  for  all 
brands.  A  standard  methodology  for 
measurement  of  quantity  of  nicotine  in 
smokeless  tobacco  has  been  developed. 
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The  methodology  ("Protocol  for 
Analysis  of  Nicotine,  Total  Moisture, 
and  pH  in  Smokeless  Tobacco 
Products")  is  intended  to  provide 
standardized  measurement  of  nicotine, 
total  moisture,  and  pH  in  smokeless 
tobacco  products.  This  information 
should  be  submitted  in  the  prescribed 
format.  In  addition,  we  ask  that 
companies  provide  an  electronic  copy  of 
this  information  on  a  floppy  disk  or  CD- 
ROM. 


Background 

In  1989,  the  smokeless  industry 
submitted  a  business  review  letter  to  the 
Department  of  Justice  (DO J),  in 
accordance  with  28  CFR  50.6.  This  letter 
requested  approval  of  a  collaborative 
industry  effort  to  determine  standard 
nicotine  reporting.  In  January  1993,  DOJ 
extended  permission  to  the  smokeless 
industry  to  begin  the  development  of 
uniform  methods  for  analyzing 
smokeless  tobacco  products  for  nicotine 
or  moisture  content.  The  first  meeting  of 


the  work  group,  which  represented  the 
ten  major  domestic  manufacturers  of 
smokeless  tobacco,  was  convened  on 
July  7, 1993.  After  a  series  of  meetings 
of  the  joint  industry  work  group,  a 
standard  methodology  was  approved  by 
the  work  group  and  submitted  to  OSH 
for  approval.  "The  protocol  was  revised 
by  OSH  based  on  individual  comments 
received  from  peer  reviewers  and  the 
Division  of  Environmental  Health 
Laboratory  Sciences,  National  Center  for 
Environmental  Health.  CDC.  There  are 
no  costs  to  respondents. 


Respondents 


Tobacco  Manufacturers 
Total  


Number  of 
respondents 


11 


Numtwr  of 
responses/ 
respondent 


1 


Average  bur- 
den/response 
(in  hrs.) 


1,706 


Total  bur- 
den (in  hrs.) 


18,766 


18,786 


Dated:  October  25,  2001. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  01-27529  Filed  11-1-01;  8:45  am) 

BILUNG  CODE  4ie»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-9012-44C] 

Medicare  and  Medicaid  Programs;  Plan 
to  Create  an  Open  and  Responsive 
Federal  Agency 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  announces  our 
efforts  to  enhance  our  opeimess  and 
responsiveness  to  all  of  our 
constituencies  including  Medicare  and 
Medicaid  beneficiaries  and  other 
individuals  involved  in  their  care, 
physicians,  nurses,  other  health  care 
providers,  advocacy  associations,  and 
industry  trade  associations.  We  are 
making  structural  changes  in  the  way 
we  do  business  to  build  in  processes 
that  will  enhance  our  abiUty  to  be 
responsive.  This  notice  invites 
comments  on  our  efforts  to  create  an 
open  and  responsive  agency. 

We  are  proposing  to  issue  quarterly 
provider  updates  that  list  provider- 
oriented  regulatory  documents  and 
program  instructions.  We  plan  to  release 
the  quarterly  provider  update  to 
provider  associations  firet  as  a  pilot  and, 
at  a  later  time,  publish  subsequent 


provider  updates  on  our  Web  site  on  the 
first  business  day  of  each  calendar 
quarter. 

We  are  accepting  comments  about 
concerns  or  suggestions  for  improving 
our  agency.  We  are  particularly 
interested  in  specific  suggestions  on 
how  we  can  improve  our  efforts  to 
create  an  open  responsiveness  to  better 
address  the  needs  and  concerns  of  all  of 
our  constituencies.  We  are  not  placing 
any  time  constraints  for  receipt  of 
public  comments. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-9012-NC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  three  copies)  to  the 
following  address  only:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-9012-NC, 
P.O.  Box  8013,  Baltimore,  MD  21244- 
8013. 

ff  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  443-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington.  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Mazzarella,  (410)  786-7501. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document. 


at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services.  7500 
Security  Boulevard,  Baltimore. 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  In  order  to  review  public 
comments,  you  must  schedule  an 
appointment  by  calling  (410)  786-7197. 
To  obtain  entry  to  our  facility,  you  must 
have  a  photo  identification  (preferably  a 
driver's  license). 

I.  Background 

Our  mission  is  to  serve  Medicare  and 
Medicaid  beneficiaries  by  assuring 
quality  health  care  seciuity  for 
beneficiaries.  In  keeping  with  our 
mission,  we  are  committed  to  reforming 
and  strengthening  our  agency  by 
creating  an  open  responsiveness  to  the 
needs  and  concerns  of  all  of  our 
constituencies  including  Medicare  and 
Medicaid  beneficiaries  and  individuals 
involved  in  their  care,  physicians, 
nurses,  other  health  care  providers, 
advocacy  associations,  and  industry 
trade  associations. 

n.  Plan  To  Create  an  Open,  Responsive 
Agency 

We  want  to  be  a  reliable  Federal 
agency;  one  that  is  open  and  responsive 
to  the  needs  of  all  of  o\u  constituencies. 
In  our  effort  to  enhance  our 
responsiveness  to  Medicare  and 
Medicaid  beneficiaries  and  their  health 
care  providers,  we  are  making  structural 
changes  in  the  way  we  do  business  to 
build  in  processes  that  enhance  our 
ability  to  create  an  open  and  responsive 
Agency.  We  plan  to  focus  on  working 
openly  with  our  stakeholders,  soliciting 
their  individual  input  and  feedback, 
responding  to  requests  for  information 
in  a  more  timely  manner,  and  issuing  a 
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quarterly  provider  update  of  all  changes 
to  Medicare  regiilations  and  instructions 
that  affect  providers. 

Because  our  agency  focus  is  to  be 
open  and  responsive,  we  are  creating 
mechanisms  that  will  give  our 
employees  a  greater  opportimity  to 
receive  and  act  on  feedback  from  our 
constituencies.  First,  we  are  establishing 
a  series  of  open  listening  forums  across 
the  country  to  be  chaired  by  our  senior 
staff,  so  that  we  can  hear  directly  from 
our  constituencies  about  the  impact  that 
our  regulations,  policies,  and  programs 
have  on  them.  We  want  to  hear  the 
concerns  and  individual  suggestions  for 
improvement  from  physicians  and  other 
health  care  providers,  from  the  people 
who  deal  with  us  in  commimities  and 
facilities  from  day  to  day,  and  from 
seniors  who  rely  upon  Medicare  and 
Medicaid  for  their  health  care  needs. 

Second,  we  are  creating  open  door 
hstening  forums  chaired  by  our  senior 
staff,  and  made  up  of  our  employees,  to 
serve  as  principal  points  of  contact  for 
beneficiary  and  provider  groups.  Our 
goal  in  working  with  these  groups  is  to 
build  stronger  relationships,  improve 
their  imderstanding  of  CMS,  and 
generate  ideas  for  program 
improvements  and  reform,  as  well  as 
ideas  about  how  we  can  better  serve  oiu 
beneficiaries.  Individual  senior  staff 
members  will  serve  as  the  primary 
contacts  for  the  following  stakeholders 
to  bring  issues  and  ideas  about  our 
programs  and  policies: 

•  Physicians. 

•  Hospitals. 

•  Rural  providers. 

•  Nursing  homes. 

•  Medicare+Choice  organizations  and 
other  health  plans. 

•  Nurses  and  allied  healthcare 
professionals. 

•  Home  health  agencies  and  hospices. 

•  End-stage  renal  disease  facilities 
and  dialysis  centers. 

Third,  we  will  work  with  each  State 
at  both  the  regional  and  central  office 
level.  A  Medicaid/State  Children's 
Health  Insurance  Program  contact 
person  for  each  State  will  troubleshoot 
and  resolve  disputes  for  Governors, 
State  Medicaid  Directors,  and  other 
high-ranking  State  officials.  The  contact 
person  will  be  directly  accoimtable  to 
the  Administrator  and  the  Director*of 
the  Center  for  Medicaid  and  State 
Operations  as  they  respond  to  State 
issues. 

Fourth,  we  will  form  in-house  expert 
teams  across  program  areas  to  develop 
new  ways  of  conducting  business  that 
will  reduce  administrative  burdens  and 
simplify  our  policies  and  regulations. 
These  teams  will  look  to  reduce 
administrative  burden  on  providers. 


eliminate  complexity  when  possible, 
augment  some  of  the  individual 
suggestions  we  hear  in  our  listening 
forums,  and  make  Medicare  more  "user- 
friendly."  These  expert  teams  will  be 
coordinated  with  the  Secretary's 
Regulatory  Reform  Initiative  and  the 
Secretary's  Advisory  Committee  on 
Regulatory  Reform. 

Fifth,  providers  have  advised  us  that 
it  has  become  increasingly  more 
difficult  for  them  to  stay  abreast  of  the 
many  new  and  changing  instructions 
concerning  our  programs.  We  wish  to 
make  it  easier  for  them  to  understand 
and  comply  with  our  regulatory 
documents  and  program  instructions 
and  to  provide  more  predictability  to 
program  changes.  Therefore,  we  are 
proposing  to  issue  quarterly  provider 
updates  that  list  provider-oriented 
regulations  we  plan  to  publish  in  the 
coming  quarter,  as  well  as  the  Federal 
Register  publication  date  and  page 
reference  for  all  regulations  published 
in  the  previous  quarter.  The  full  text  of 
oiu  regulations  is  available  from  the 
Federal  Register  online  database 
through  GPO  Access,  a  service  of  the 
U.S.  Govermnent  Printing  Office.  The 
Web  site  address  is  http:// 
www.access.gpo.gov/nara/index.html. 

The  first  update  serves  as  a  pilot.  In 
the  pilot  phase  of  this  project,  we  have 
established  several  business  objectives 
that  we  are  testing  with  this  release  of 
the  provider  update.  First,  this  update 
will  be  sent  to  provider  groups  and 
associations  for  their  assessment  as  to 
its  usefulness  of  content  and  format. 
Second,  because  of  the  complexity  of 
the  policy  decisions  associated  with 
much  of  our  regulatory  work,  we  are 
taking  an  intermediate  step  towards 
enhancing  the  consistency  of  our 
regulatory  publications.  Specifically,  we 
intend,  to  the  extent  practical,  to 
publish  regulations  on  a  predictable 
cycle  once  a  month.  We  plan  to  publish 
CMS  business  in  the  Federal  Register 
on  the  fourth  Friday  of  each  month.  In 
fact,  each  issue  of  the  provider  update 
will  identify  the  specific  days.  We  will 
work  in  good  faith  to  follow  the 
substance  and  timing  of  the  provider 
update  in  the  majority  of  cases. 
However,  because  some  of  ova 
regulatory  work  has  statutory 
publication  dates  that  fall  outside  the 
fourth  Friday  qf  the  month,  we  will 
continue  to  comply  with  the  statutory 
requirements.  For  example,  the  public 
comment  period  for  one  of  our  major 
payment  proposed  rules  closed  the 
beginning  of  October.  To  effectively 
address  the  number  of  comments  we 
anticipate  and  the  complexity  of  the 
issues,  the  final  rule  titled,  "Medicare 
Program;  Revisions  to  Payment  Policies 


Under  the  Physician  Fee  Schedule  for 
Calendar  Year  2002  (CMS-1169-FC)." 
will  be  published  on  November  1,  2001. 

In  addition,  there  may  be  other 
instances  when  it  is  not  possible  to 
follow  the  schedule.  We  will  work  hard 
to  minimize  these  situations  to  the 
greatest  extent  possible. 

Also,  the  provider  update  will  include 
all  instructions  (program  memoranda, 
manual  transmittals,  and  Operational 
Policy  Letters)  that  affect  health  care 
providers.  These  provider-oriented 
Medicare  instructions  will  be 
implemented  at  the  beginning  of  the 
quarter  following  the  quarter  in  which 
the  provider  update  is  published.  We 
are  proposing  to  published  future 
provider  updates  on  our  Web  site, 
http://www.cms.gov,  the  first  business 
day  of  each  calendar  quarter  to  ensure 
wider  access  to  this  information.  We 
also  welcome  comments  relative  to  this 
approach. 

In  many  instances,  the  publication  of 
the  quarterly  provider  update  will 
lengthen  the  advance  notification  period 
we  presently  give  providers;  we  will 
generally  create  a  uniform  90-day  period 
of  notice  before  implementation  of 
coverage  and  payment  changes.  We 
believe  the  predictability  and 
uniformity  offered  by  set  publication 
and  implementation  timeframes  would 
significantly  reduce  the  burden  on  the 
provider  community  that  our  ciurent 
"flow  basis"  publication  processes 
impose.  Further,  we  believe  the  benefits 
gained  from  predictable  publication  and 
implementation  timeframes  would 
significantly  outweigh  the 
disadvantages  of  the  delays  in  coverage 
and  payment  changes  that  may  occur. 

Sixth,  we  are  planning  to  enhance  our 
system  of  provider  training  on  new 
requirements  and  the  resolution  of 
problems  through  formal  training, 
satellite  broadcasts,  and  web-based 
information. 

Finally,  we  are  revamping  the  process 
for  developing,  reviewing,  and  clearing 
all  correspondence  and,  in  particular, 
congressional  correspondence.  Our  goal 
is  to  substantially  reduce  our  response 
time  to  congressional  inquiries  by 
December  1,  2001;  thus,  greatly 
improving  our  responsiveness  to  our 
constituency. 

m.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  imder  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 
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TV.  Response  to  Conunents 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive,  and,  if  we 
proceed  with  a  subsequent  document, 
we  will  respcmd  to  the  major  comments 
in  the  preamble  to  that  document. 

V.  Regolatoiy  Impact  Statement 

This  notice  does  not  require  an 
impact  analysis  because  it  does  not  have 
an  economic  impact  on  small  entities, 
small  rural  hospitals,  or  State,  local,  or 
tribal  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  tUs  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Pn^ram] 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  September  7,  2001. 
Thonus  A  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

[FR  Doc.  01-27700  Filed  11-1-01;  8:45  am] 
BauNO  cooe  4i2o-in-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF-PA- 
HS-02-01A] 

Discretionary  Announoement  of  tfie 
Availability  of  Funds  and  Request  for 
Applications  for  Select  Service  Areas 
of  Early  Head  Start;  Correction 

agency:  Administration  for  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Notice  that  was 
published  in  the  Federal  Register  on 
September  20,  2001. 

On  page  48475,  Appendix  A,  Part  11, 
in  the  State  of  Missoiui,  in  the  County 
of  St.  Charles,  in  the  FY  2002  funding 
level  colimm,  delete  "1,470,549"  and 
add  "1.497,549". 

On  page  48476,  Appendix  A,  Part  II, 
in  the  State  of  New  York,  in  the  County 
of  Bronx,  in  the  FY  2002  funding  level 
column,  delete  "1,334,471"  and  add 
"1,322,291".  In  the  State  of  New  York. 


in  the  County  of  Cattaraugus,  in  the  FY 
2002  funding  level  column,  delete 
"468,962"  and  add  "511,079".  In  the 
State  of  New  York,  in  the  County  of 
Cattaraugtis,  in  the  FY  2002  funding 
level  column,  delete  "450,808"  and  add 
"568,205".  In  the  State  of  New  York,  in 
the  County  of  Chenango,  in  the  FY  2002 
funding  level  coltuui,  delete  "468,962" 
and  add  "511,079".  hi  the  State  of  New 
York,  in  the  County  of  Monroe,  in  the 
FY  2002  funding  level  column,  delete 
"1.995,614"  and  add  "2,173,928".  to  the 
State  of  New  York,  in  the  Coimty  of 
Rensselaer,  in  the  FY  2002  funding  level 
column,  delete  "670,221"  and  add 
"732,234".  to  the  State  of  New  York,  in 
the  County  of  Steuben,  to  the  FY  2002 
funding  level  column,  delete  "329,700" 
and  add  "349,700".  to  the  State  of  New 
York,  to  the  County  of  Westchester,  to 
the  FY  2002  fundtog  level  column, 
delete  "941,224"  and  add  "1,033,799". 
to  the  State  of  New  York,  to  the  Cotmty 
of  Erie,  to  the  FY  2002  funding  level 
colimm,  delete  "1,277,058"  and  add 
;'1,381,901".  to  the  State  of  New  York, 
'to  the  County  of  Schenectady,  in  the  FY 
2002  funding  level  coliunn,  delete 
"1.057,663"  and  add  "743,672". 
FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operations  Center  at  1-800-351- 
2293  or  send  an  e-mail  to 
ehs@lcgnet.com.  You  can  also  contact 
Sherri  Ash,  Early  Head  Start,  Head  Start 
Bureau  at  (202)  205-8562. 

Dated:  October  29,  2001. 
lames  A.  HaireU, 

Acting  Commissioner,  Administration  on 

Children,  Youth  and  Families. 

IFR  Doc.  01-27610  Filed  11-1-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratlon 
[Docket  No.  01 N-0336] 

Sctierlng  Corp.  et  ai.;  WHlKlrawal  Of 
Approval  of  51  New  Drug  Applications 
and  25  Abbreviated  New  Drug 
Applications;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice;  correction. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  to  the  Federal 
Reg^er  of  August  16,  2001  (66  FR 
43017).  The  doctmient  aimounced  the 
withdrawal  of  approval  of  51  new  drug 
applications  (NDAs)  and  25  abbreviated 
new  drug  applications  (ANDAs).  The 
doctmient  toadvertently  withdrew 


approval  of  NDA  17-255  for  DTPA 
(chelate)  Multidose  (kit  for  the 
preparation  of  Tc-99m  pentetate 
tojection)  held  by  Nycomed  Amersham 
Imaging,  101  Carnegie  Center, 
Princeton,  NJ  08540.  FDA  confirms  that 
approval  of  NDA  17-255  is  still  to 
effect. 

EFFECTIVE  DATE:  August  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
nortoe  P.  Purdie,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-594- 
2041. 

to  FR  Doc.  01-20605  appearing  on 
page  43017  to  the  Federal  Register  of 
Thursday,  August  16,  2001,  the 
following  correction  is  made:  On  page 
43018,  to  the  table,  the  entry  for  NDA 
17-255  is  removed. 

Dated:  October  11.  2001. 
Janet  Woodcodc. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

(FR  Doc.  01-27520  Filed  11-01-01;  8:45  am] 
MUMQ  COOe  41W-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  0iN-04a4] 

Prescription  Drug  Products; 
Doxycydine  and  PenlciHIn  Q  Procakw 
Administration  for  Inhaiational  Anttwax 
(Post-Exposurs) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  clarifying  that 
the  currently  approved  todications  for 
doxycycltoe  and  penicillto  G  procatoe 
drug  products  include  use  in  cases  of 
inhaiational  exposure  to  Bacillus 
anthracis  (the  bacterium  that  causes 
anthrax).  We  also  are  providing  dosing 
regimens  that  we  have  determined  are 
appropriate  for  these  products  for  this 
use.  We  encourage  the  submission  of 
supplemental  new  drug  applications 
(labeling  supplements)  to  add  the 
dosage  information  to  the  labeling  of 
ciurently  marketed  drug  products. 
ADDRESSES:  Submit  labeling 
supplements  to  the  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  Central  £>ocument 
Room,  12229  Wilktos  Ave.,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Murphy,  Center  for  Drug 
Evaluation  and  Research  (HFD-950), 
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Food  and  DrugAdministration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2350.  I 

SUPPLEMEMTARY  mfOmiATION: 

I.  Anthrax 

Anthrax  is  caused  by  the  spore- 
forming  bacterium  Bacillus  anthracis. 
There  are  three  types  of  anthrax 
infection  in  humans:  Cutaneous, 
gastrointestinal,  and  inhalational. 

Until  recently,  most  human 
experience  with  anthrax  was  associated 
with  exposure  to  infected  animals  or 
animal  products.  Anthrax  is  reported 
annually  among  livestock.  In  areas 
where  these  animal  cases  occur,  most 
human  cases  are  the  cutaneous  form. 
Such  cases  occur  among  workers  who 
have  handled  infected  hoofed  animals 
or  products  from  these  animals. 
Gastrointestinal  anthrax  has  been 
reported  following  the  ingestion  of 
undercooked  or  raw  meat  from  infected 
animals.  Inhalational  anthrax,  resulting 
from  inhalation  of  aerosolized  spores, 
was  associated  with  industrial 
processing  of  infected  wool,  hair,  or 
hides  in  the  United  States  in  the  past. 
Before  October  2001,  no  case  of 
inhalational  anthrax  had  been  reported 
in  the  United  States  since  1978.  hi  1979, 
at  least  64  people  died  in  Sverdlovsk 
(currently  Ekaterinburg),  Russia,  of 
inhalational  anthrax  after  Bacillus 
anthracis  spores  were  accidentally 
released  from  a  Soviet  military 
laboratory. 

Administration  of  certain  anti- 
microbial agents  may  prevent  or  reduce 
the  incidence  of  disease  following 
inhalational  exposure  to  Bacillus 
anthracis.  j 

n.  Approved  Drug  Products 

Drug  products  containing 
doxycycline,  doxycycline  calciimi, 
doxycycline  hyclate,>  and  penicillin  G 
procaine  are  currently  approved  with 
indications  foranthrax.^  The  approved 
labeling  for  the  doxycycline  products 
states  that  the  drugs  are  indicated  in 
infections  caused  by  Bacillus  anthracis. 
The  approved  labeling  for  penicillin  G 
procaine  drug  products  states  that  the 
drugs  are  indicated  for  anthrax. 


■  Doxycycline  hyclate  tablets,  equivalent  to  20 
milligrams  (mgj  base,  and  doxycycline  hyclate  10 
percent  for  controlled  release  in  subgingival 
application  are  not  subjects  of  this  notice  because 
they  have  periodontal  indications  and  do  not  have 
indications  for  anthrax  or  infections  caused  by 
Bacillus  anthracis. 

^  Other  drug  products  are  currently  approved 
with  indications  for  anthrax  or  infections  caused  by 
Bacillus  anthmcis,  i.e..  minocycline,  tetracycline, 
oxytetracycline,  demeclocycline.  and  penicillin  G 
potassium.  We  have  not  completed  a  review  on 
these  other  drugs.  We  will  not  discuss  these  other 
drugs  further  in  this  notice. 


Presently,  the  labeling  for  these  drug 
products  does  not  specify  a  dosing 
regimen  for  inhalational  exposure  to 
Bacillus  anthracis.  The  indication 
sections  of  approved  labeling  for  these 
drug  products  does  not  specify 
cutaneous,  gastrointestinal,  or 
inhalational  anthrax.  We  have 
determined  that  the  language  in  the 
labeling  of  drug  products  containing 
doxycycline,  doxycycline  calcium, 
doxycycline  hyclate,  and  penicillin  G 
procaine  is  intended  to,  and  does,  cover 
all  forms  of  anthrax,  including 
inhalational  anthrax  (post-exposure):  To 
reduce  the  incidence  or  progression  of 
disease  following  exposure  to 
aerosolized  Bacillus  anthracis. 

On  August  30,  2000,  we  approved 
supplements  to  provide  an  indication 
for  inhalational  anthrax  (post-exposure) 
for  ciprofloxacin  hydrochloride  tablets 
and  ciprofloxacin  intravenous  (IV) 
solution,  IV  in  5  percent  dextrose,  IV  in 
0.9  percent  saline,  and  oral  suspension. 
The  approved  labeling  for  these 
ciprofloxacin  products  provides  for  a 
60-day  dosing  regimen.  Because 
ciprofloxacin  drug  products  are  already 
speciflcally  indicated  for  inhalational 
anthrax  (post-exposure)  and  their 
approved  labeling  provides  a  regimen 
for  inhalational  anthrax  (post-exposure), 
we  do  not  discuss  ciprofloxacin  any 
further  in  this  notice.  It  is  relevant, 
however,  that  the  rhesus  monkey  study 
supporting  the  approval  of  ciprofloxacin 
for  inhalational  anthrax  also  included 
separate  doxycycline  and  penicillin  G 
procaine  treatment  arms.  Each  of  these 
■*arms  showed  a  survival  advantage  over 
placebo. 3  No  other  antimicrobial  drugs 
were  tested  in  this  study. 

m.  Doxycycline  Drug  Products 

We  have  determined  that  100  mg  of 
doxycycline.  taken  orally  twice  dally  for 
60  days,  is  an  appropriate  dosing 
regimen  for  administration  to  adults 
who  have  inhalational  exposure 
toBacillus  anthracis.  The  corresponding 
oral  dosing  regimen  for  children  imder 
100  poimds  (lb)  is  1  mg  per  (/)  lb  of 
body  weight  (2.2  mg/kilogram  (kg)), 
given  twice  daily  for  60  days. 

We  have  determined  that  fV 
doxycycline  can  be  administered  to 
adults  in  a  100  mg  dose  twice  daily  for 
inhalational  anthrax  (post-exposure). 
The  corresponding  IV  dosing  regimen 
for  children  under  100  lb  is  1  mg  /lb  of 
body  weight  (2.2  mg/kg),  twice  daily. 
Intravenous  therapy  is  indicated  only 
when  oi^  therapy  is  not  indicated. 


'  Friedlander,  A.  M.  et  al..  "Postexposure 
Prophylaxis  Against  Experimental  Inhalation 
Anthrax,"  journal  of  Infectious  Diseases,  167:1239- 
1243,  1993. 


Intravenous  therapy  should  not  be  given 
over  a  prolonged  period  of  time. 
Patients  should  be  svdtched  to  oral 
doxycycline,  or  another  antimicrobial 
drug  product,  as  soon  as  possible,  to 
complete  a  60-day  course  of  therapy. 

A.  Safety 

Doxycycline  drug  products  have  been 
used  for  over  30  years,  and  the  literature 
on  the  products  is  voluminous.  We  have 
reviewed  the  literature  dealing  with  the 
long-term  administration  of  doxycycline 
for  treatment  of  diseases  other  than 
anthrax.  Several  articles  report  the 
results  of  studies  involving  the 
administration  of  doxycycline  in 
amoimts  comparable  to  the  doses 
recommended  in  this  notice.  They  also 
involve  administration  of  doxycycline 
for  60  days  and  periods  approaching 
and  exceeding  60  days.  We  have  also 
reviewed  data  from  our  Adverse  Event 
Reporting  System  (AERS).  Analysis  of 
these  articles  and  data  indicates  no 
pattern  of  unlabeled  adverse  events  has, 
been  associated  with  the  long-term  use 
of  doxycycline. 

Doxycycline  and  other  members  of 
the  tetracycline  class  of  antibiotics  are 
not  generally  indicated  for  the  treatment 
of  any  patients  under  the  age  of  8  years. 
Tetracyclines  are  known  to  be 
associated  with  teeth  discoloration  and 
enamel  hypoplasia  in  children  and 
delays  in  bone  development  in 
premature  infants  after  prolonged  use. 
We  have  balanced  the  nature  of  the 
effect  on  teeth  and  the  fact  that  this 
delay  in  bone  development  is 
apparently  reversible  against  the 
lethality  of  inhalational  anthrax,  and 
concluded  that  doxycycline  drug 
products  can  be  labeled  with  a  pediatric 
dosing  regimen  for  inhalational  anthrax 
(post-exposure). 

We  are  not  recommending  that  IV 
doxycycline  be  administered  for 
prolonged  periods  because  of  the 
possibility  of  thrombophlebitis  and 
other  complications  of  IV  therapy. 
Thrombophlebitis  as  a  possible  adverse 
reaction  is  already  described  in  the 
approved  labeling  for  IV  doxycycline 
drug  products.  Patients  administered  IV 
doxycycline  for  inhalational  anthrax 
(post-exposure)  should  be  svntched  to 
oral  doxycycline  or  another 
antimicrobial  drug  product  as  soon  as 
possible  to  complete  a  60-day  course  of 
therapy. 

B.  Effectiveness 

We  have  reviewed  minimal  inhibitory 
concentration  (MIC)  data  for  the 
tetracycline  class  and  Bacillus 
anthracis,  pharmacokinetic  data,  data 
from  the  Sverdlovsk  incident,  and  the 
outcome  data  from  a  study  of 
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inhalational  exposure  to  Bacillus 
anthracis  in  rhesus  monkeys.*  We  have 
concluded  that  100  mg  of  doxycycline, 
administered  twice  a  day  for  60  days,  is 
an  effective  dosing  regimen  for  adiilts 
who  have  inhalational  exposure  to 
Bacillus  anthracis.  The  corresponding 
dosing  regimen  for  children  under  100 
lb  of  Img/lb  of  body  weight  (2.2  mg/kg), 
given  twice  daily  for  60  days,  is  also 
efiiective. 

C.  Labeling  for  Oral  Doxycyline 

We  encourage  the  submission  of 
labeling  supplements  for  orally 
administered  doxycycline,  doxycycline 
calcium,  and  doxycycline  hyclate  drug 
products.  The  revised  labeling  should 
contain  a  speciflc  indication  for 
inhalational  anthrax  (post-exposure), 
the  recommended  dosing  regimen, 
safety  information  relevant  to  use  in 
children,  and  other  information 
described  below.  The  following  speciflc 
changes  to  the  current  approved 
labeling  are  recommended: 

•  Indications  and  Usage.  The 
indication  for  anthrax  should  be  revised 
from  "Anthrax  due  to  Bacillus 
anthracis"  to  "Anthrax  due  to  Bacillus 
anthracis,  including  inhalational 
anthrax  (post-exposure):  to  reduce  the 
incidence  or  progression  of  disease 
following  exposure  to  aerosolized 
Bacillus  anthracis."  This  indication 
should  be  removed  from  the  paragraph 
of  the  "Indications  and  Usage"  section 
that  begins  "When  penicillin  is 
contraindicated,  doxycycline  is  an 
alternative  drug  in  the  treatment  of  the 
following  infections:"  and  inserted  at 
the  end  of  the  preceding  paragraph  that 
begins  "Doxycycline  is  indicated  for  the 
treatment  of  infections  caused  by  the 
following  gram-positive  microorganisms 
when  bacteriologic  testing  indicates 
appropriate  susceptibility  to  the  drug:." 

•  Warnings.  The  last  sentence  in  the 
first  paragraph  of  the  "Warnings" 
section  should  be  revised  to  read  as 
follows:  "TETRACYCLINE  DRUGS, 
THEREFORE,  SHOULD  NOT  BE  USED 
IN  THIS  AGE  GROUP,  EXCEPT  FOR 
ANTHRAX,  INCLUDING 
INHALATIONAL  ANTHRAX  (POST- 
EXPOSURE), UNLESS  OTHER  DRUGS 
ARE  NOT  LIKELY  TO  BE  EFFECTIVE 
OR  ARE  CONTRAINDICATED." 

•  Dosage  and  Administration.  The 
following  text  should  be  inserted  as  the 
last  item  of  the  "Dosage  and 
Administration"  section: 

"Inhalational  anthrax  (post-exposure): 
ADULTS:  100  mg  of  doxycycline.  by 

mouth,  twice  a  day  for  60  days. 
CHILDREN:  weighing  less  than  100  lb  (45 

kg);  1  mg/lb  (2.2  mg/kg)  of  body  weight,  by 


■  Friedlander. 


mouth,  twice  a  day  for  60  days.  Children 
weighing  100  lb  or  more  should  receive  the 
adult  dose." 

D.  Labeling  for  IV  Doxycycline 

We  encourage  the  submission  of 
labeling  supplements  for  doxycycline 
hyclate  injectable  drug  products.  The 
revised  labeling  should  contain  a 
specific  indication  for  inhalational 
anthrax  (post-exposure),  the 
recommended  dosing  regimen,  safety 
information  relevant  to  use  in  children 
and  prolonged  use,  and  other 
information  described  below.  We 
recommend  that  labeling  supplements 
for  doxycycline  hyclate  injectable  drug 
products  include  the  following  specific 
changes: 

•  Indications.  The  indication  for 
anthrax  should  be  revised  bom" Bacillus 
anthracis"  to  "Anthrax  due  to  Bacillus 
anthracis,  including  inhalational 
anthrax  (post-exposure):  to  reduce  the 
incidence  or  progression  of  disease 
following  exposure  to  aerosolized 
Bacillus  anthracis."  This  indication 
should  be  removed  from  the  paragraph 
of  the  "Indications"  section  that  begins 
"When  penicillin  is  contraindicated, 
doxycycline  is  an  alternative  drug  in  the 
treatment  of  infections  due  to:"  and 
inserted  at  the  end  of  the  preceding 
paragraph  that  begins  "Doxycycline  is 
indicated  for  the  treatment  of  infections 
caused  by  the  following  gram-positive 
microorganisms  when  bacteriologic 
testing  indicates  appropriate 
susceptibility  to  the  drug:." 

•  Warnings.  The  last  sentence  in  the 
first  paragraph  of  the  "Warnings" 
section  should  be  revised  to  read  as 
foUows:  "TETRACYCLINE  DRUGS, 
THEREFORE,  SHOULD  NOT  BE  USED 
IN  THIS  AGE  GROUP,  EXCEPT  FOR 
ANTHRAX,  INCLUDING 
INHALATIONAL  ANTHRAX  (POST- 
EXPOSURE), UNLESS  OTHER  DRUGS 
ARE  NOT  LIKELY  TO  BE  EFFECTIVE 
OR  ARE  CONTRAINDICATED." 

•  Dosage  and  Administration.  The 
following  paragraph  should  be  inserted 
in  the  "Dosage  and  Administration" 
section  after  the  paragraph  describing 
the  treatment  for  syphilis: 

"In  the  treatment  of  inhalational  anthrax 
(post-exposure)  the  recommended  dose  is 
100  mg  of  doxycycline,  twice  a  day. 
Parenteral  therapy  is  only  indicated  when 
oral  therapy  is  not  indicated  and  should  not 
be  continued  over  a  prolonged  jjeriod  of 
time.  Oral  therapy  should  be  instituted  as 
soon  as  possible.  Therapy  must  continue  for 
a  total  of  60  days." 

The  following  paragraph  should  be 
inserted  in  the  "Dosage  and 
Administration"  section  after  the 
paragraph  describing  the  dosages  for 
children  above  8  years  of  age: 


"In  the  treatment  of  inhalational  anthrax 
(post-exposure)  the  recommended  dose  is  1 
mg/lb  (2.2  mg/kg)  of  body  weight,  twice  a  day 
in  children  weighing  less  than  100  lb  (45  kg). 
Parenteral  therapy  is  only  indicated  when 
oral  therapy  is  not  indicated  and  should  not 
be  continued  over  a  prolonged  period  of 
time.  Oral  therapy  should  be  instituted  as 
soon  as  possible.  Therapy  must  continue  for 
a  total  of  60  days." 

IV.  Penifdllin  G  Procaine  Drug  Products 

We  have  determined  that  1.200,000 
units  of  penicillin  G  procaine, 
administered  every  12  hours,  is  an 
appropriate  dosing  regimen  for  adults 
who  have  inhalational  exposure  to 
Bacillus  anthracis.  The  corresponding 
dosing  regimen  for  children  is  25,000 
units/kg  of  body  weight  (maximum 
1,200,000  units)  every  12  hours. 

A.  Safety 

Penicillin  drug  products  have  been 
used  for  over  50  years.  The  amount  of 
literature  on  penicillin  is 
correspondingly  large.  We  have 
reviewed  published  literature  on  the 
safety  of  penicillin  G  procaine.  We  have 
also  reviewed  data  from  AERS.  Analysis 
of  these  articles  and  data  indicates  that 
no  pattern  of  imexpected  adverse  events 
is  associated  with  the  use  of  penicillin 
G  procaine  as  described  in  the 
recommended  dosing  regimen.  All 
adverse  events  that  we  have  identified 
are  described  in  the  approved  labeling. 
We  note  that  there  may  be  an  increased 
risk  of  neutropenia  and  an  increased 
incidence  of  serum  sickness-like 
reactions  associated  with  use  of 
penicillin  for  more  than  2  weeks. 
Because  prescribing  health  care 
professionals  should  take  those  factors 
into  consideration  when  continuing 
administration  of  penicillin  G  procaine 
for  longer  than  2  weeks  for  inhalational 
anthrax  (post-exposure),  we  are 
suggesting  that  the  labeling  for  the  drug 
products  reflect  these  concerns  about 
neutropenia  and  serum  sickness-like 
reactions. 

B.  Effectiveness 

We  have  reviewed  MIC  data  for 
penicillin  G  and  Bacillus  anthracis, 
pharmacokinetic  data,  data  from  the 
Sverdlovsk  incident,  clinical  data 
regarding  the  use  of  penicillins  in 
treatment  of  primarily  cutaneous 
anthrax,  and  the  outcome  data  from  a 
study  of  inhalational  exposure  to 
Bacillus  anthracis  in  rhesus  monkeys.* 
We  have  concluded  that  the 
recommended  dosing  regimens  are 
effective  for  adults  and  children  who 
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have  inhalatioaal  exposure  to  Bacillus 
anthracis. 

C.  Labeling 

We  encourage  the  submission  of 
labeling  supplements  for  penicillin  G 
procaine  injectable  drug  products.  The 
revised  labeling  should  contain  a 
specific  indication  for  inhalational 
anthrax  (post-exposure),  the 
recommended  dosing  regimen,  safety 
information  relevant  to  prolonged  use 
and  use  in  children,  and  other 
information  described  below.  The 
following  specific  changes  to  the  current 
approved  labeling  are  recommended: 

•  Indications.  In  the  "Indications" 
section,  the  indication  for  anthrax 
should  be  revised  from  "Anthrax"  to 
"Anthrax  due  to  Bacillus  antbmcis, 
including  inhalational  anthrax  (post- 
exposure): to  reduce  the  incidence  or 
progression  of  the  disease  following 
exposure  to  aerosolized  Bacillus 
anthracis." 

•  Precautions.  In  the  "Precautions" 
section,  at  the  end  of  the  paragraph  that 
begins  "In  prolonged  therapy  with 
penicillin,  and  particularly  with  high- 
dosage  schedules,  periodic  evaluation  of 
the  renal  and  hematopoietic  systems  is 
recommended,"  the  following  text 
should  be  added:  "In  such  situations, 
use  of  penicillin  for  more  than  2  weeks 
may  be  associated  with  an  increased 
risk  of  neutropenia  and  an  increased 
incidence  of  serum  sickness-like 
reactions." 

•  Dosage  and  Administration.  In  the 
"Dosage  and  Administration"  section, 
immediately  following  "Anthrax — 
cutaneous:  600,000  to  1,000,000  units/ 
day."  the  following  text  should  be 
inserted: 

"Anthrax — inhalational  (post-«xposure): 
1,200,000  units  every  12  hours  in  adults, 
25,000  units  per  kilogram  of  body  weight 
(maximum  1.200,000  unit]  every  12  hours  in 
children.  The  available  safety  data  for 
penicillin  G  procaine  at  this  dose  would  best 
support  a  dur^ion  of  therapy  of  2  weeks  or 
less.  Treatment  for  inhalational  anthrax 
(post-exposure)  must  be  continued  for  a  total 
of  60  days.  Physicians  must  consider  the 
risks  and  benefits  of  continuing 
administration  of  penicillin  C  procaine  for 
more  than  2  weeks  or  switching  to  an 
effective  alternative  treatment.'! 

V.  Conclusions 

Drug  products  containing  the 
following  active  ingredients  are 
currently  approved  for  administration  in 
cases  of  inhalational  anthrax: 

•  Doxycycline 

•  Doxycycline  calcium 

•  Doxycycline  hyclate 

•  Penicillin  G  procaine 

We  encourage  the  submission  of 
labeling  supplements  for  these  drug 


products.  The  revised  labeling  should 
specifically  mention  inhcdational 
anthrax  (post-exposure),  the 
recommended  dosing  regimen,  safety 
information  relevant  to  prolonged 
exposure  (60  days  or  longer),  and  other 
information  described  in  this  notice. 
The  requirement  for  data  to  support 
these  labeling  changes  may  be  met  by 
citing  the  published  literature  we  relied 
on  in  publishing  this  notice.  A  list  of  the 
published  literature  and  reprints  of  the 
reports  will  be  available  forpublic 
inspection  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  It  is 
unnecessary  to  submit  copies  and 
reprints  of  the  reports  bom  the  listed 
published  literature.  We  invite 
applicants  to  submit  any  other  pertinent 
studies  and  literattire  of  which  they  are 
aware. 

VI.  Published  Literature 

The  published  literature  we  have 
relied  on  in  making  our 
recommendations  will  be  placed  on 
display  in  the  Dockets  Management 
Branch  (address  above)  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  A 
list  of  this  published  literature  will  be 
on  display  in  the  Dockets  Management 
Branch  and  on  the  Internet  at 
www.fda.gov/cder/drug/infopage/ 
penGdoxy/bibliolist.htm. 

Dated:  October  26,  2001. 
Bernard  A.  Schwetz, 
Acting  Principal  Deputy  Commissioner. 
(FR  Doc.  01-27493  Filed  10-2»-01;  4:35  pm] 
BHJJNO  cooe  4iao-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

National  Cancar  Inatltuta;  Notica  of 
Maatlng 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
National  Cancer  Institute. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  National  Cancer  Institute. 
Date:  November  20,  2001. 


Time:  1 1  am  to  1  pm. 

Agenda:  The  purpose  of  the  meeting  will 
be  to  discuss  the  Gynecologic  Cancers 
Progress  Review,  Group  Report. 

Place:  National  Cancer  Institute,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  31,  Room  11A03.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Chitra  Mohla,  Executive 
Secretary.  Office  of  Scientific  Opportunities, 
National  Cancer  Institute,  National  Institutes 
of  Health.  Bldg.  31,  Rm.  11A03,  Bethesda, 
MD  20892,  (301)  496-1458. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
deainfo.nci.nih.gov/advisory/joint/htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  26,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-27505  Filed  11-1-01;  8:45  am] 
BILUNG  COOE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haalth 

National  Cancar  Inatltuta;  Notica  of 
Maatlng 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 
Date:  November  8,  2001. 
Time:  2  pm  to  4  pm. 
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Agenda:  To  follow  up  on  the  Survivorship 
Forum  and  to  get  reports  from  the  Working 
Groups. 

Place:  6116  Executive  Boulevard,  Suite 
300C,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Elaine  Lee,  Acting 
Executive  Secretary,  Office  of  Liaison 
Activities,  National  Institutes  of  Health, 
National  Cancer  Institute,  6116  Executive 
Boulevard,  Suite  300  C,  Bethesda,  MD  20892, 
301/594-3194. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
deainfo.nci.nih.gov/advisory/dclg/delg.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS). 

Dated:  October  26,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  01-27506  Filed  11-1-01;  8:45  am) 

BHJJNG  COOC  4140-01-H 


DEPARTMENT  OF  HEALTH.AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haallli 

National  Canter  for  Raaaarch 
Raaourcaa;  Notica  of  Cloaad  Maatlng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  disctissions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  November  5,  2001. 

Time:  10  am  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Camille  M.  King,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Cen\ie,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018.  Bethesda,  MD 
20892-7965,  (301)  435-0810, 
iti7igc@ncrr.nj/i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  October  24,  2001. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-27500  Filed  11-1-01;  8:45  am) 

BMJJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haaltti 

National  Haart,  Lung,  and  Blood 
Inatltuta;  Notica  of  Maatlng 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Siclde  Cell  Disease  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sickle  Ceil  Disease 
Advisory  Committee. 

Date:  November  5,  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  Discussion  of  Program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  Two 
Rockledge  Center,  Conference  Room  9112, 
9116, 6701  Rockledge  Drive.  Bethesda,  MD 
20892. 

Contact  Person:  Charles  M  Peterson,  MD, 
Director,  Blood  Diseases  Program,  Division  of 
Blood  Diseases  and  Resources,  National 
Heart,  Lung,  and  Blood  Institute,  NIH,  Two 
Rockledge  Center.  Room  10158,  MSC  7950, 
6701  Rockledge  Drive.  Bethesda,  MD  20892, 
301/435-0050. 


This  notice  is  being  published  less  than  15 
days  prior  to  tbe  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
tvww.nhlbi.nih.gov/meetings/index.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  24,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27497  Filed  11-1-01;  8:45  am] 

MUMO  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Haaltti 

National  Haart,  Lung,  and  Blood 
Inatltuta;  Notica  of  Cloaad  Maatlng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NHLBI. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors.  NHLBI. 

Date:  December  13-14,  2001. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health,  9000 
Rockville.  Pike,  Building  10,  Room  7S23S. 
Bethesda,  MD  20892. 

Contact  Person:  Elizabeth  G.  Nabel.  MD. 
Scientific  Director  for  Clinical  Research. 
National  Heart,  Lung,  and  Blood  Institute. 
Division  of  Intramural  Research,  Building  10, 
Room  8C103,  MSC  1754,  Bethesda.  MD 
20892,  301/496-1518. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
www.nhlbi.nih.gov/meetings/index.htm. 
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where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research:  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  Natipnal  Institutes 
of  Health.  HHS) 

Dated:  October  24.  2001. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy.  j 

(FR  Doc.  01-27498  Filed  11-1^1:  8:45  am] 

BILUNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
-invasion  of  personal  privacy. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee,  Review  of 
National  Research  Service  Award 
Institutional  Training  Grants. 

Date:  November  15-16.  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Governors  Inn.  1-40  & 
Davis  Dr..  Exit  280.  Research  Triangle  Park. 
NC  27709. 

Contact  Person:  Linda  K.  Bass,  PHD, 
Scientific  Review  Administrator,  Nafl 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  MD  EC-24  Research  Triangle 
Park,  NC  27709  (919)  541-1307. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures: 


93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education:  93.894.  Resources 
and  Manpower  Development  ir,  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  October  24.  2001. 

LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27496  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  November  7-8.  2001. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Georgetown.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Nasrin  Nabavi.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH.  Room  2156.  6700B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  301-496-2550.  nn30t@nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  October  24,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-27499  Filed  11-1-01;  8:45  am) 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  20.  2001. 

Tiine;  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Joel  Sherrill.  PhD. 
Scientific  Review  Administrator.  LNvision  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6149,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-6102. 
isherrill@mail.nih.gov 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  27.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Associate  Director  of  Staff  Developoment. 
Division  of  Extramural  Activities.  National    ■ 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center,  6001  Executive  Blvd., 
Rm.  6150,  MSC  9608.  Bethesda.  MD  20892- 
9608,  301-443-7216.  hhaigler@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  3,  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Federal  Register /Vol.  66.  No.  213 /Friday.  November  2.  2001 /Notices 


55685 


Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avevnue.  Bethesda.  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD. 
Associate  Director  for  Staff  Development, 
Division  of  Extramural  Activities.  f4ational 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center,  6001  Executive  Blvd., 
Rm.  6150,  MSC  9608.  Bethesda.  MD  20892- 
9608.  301-443-7216.  hhaiglei@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  October  24.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-27501  Filed  11-01-01;  8:45  am] 
MLUNQ  COM  414e-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutas  of  Health 

National  Institute  of  Envlrotwnentel 
Health  Sciences;  Notice  of  Closad 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  POl  Grant 
Applications. 

Date:  December  3-5,  2001. 

Time:  7  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

"Place:  Hilton  Pasadena.  150  South  Robles 
Avenue,  Pasadena.  CA  91101. 

Contact  Person:  Brenda  K.  Weis.  Phd. 
Scientific  Review  Branch,  Division  of 
Extramural  Research  and  Training,  Nat. 
Institutes  of  Environmental  Health  Sciences. 
P.O.  Box  12233.  MD/EC-30.  Research 
Triangle  Park,  NC  27709,  919/541-4964. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 


Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  HHS) 

Dated:  October  24.  2001. 
LaVame  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-27502  Filed  11-1-01;  8:45  am) 

■UJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutM  of  Hetfth 

NatiofMllnstHut*  of  ChHd  Health  and 
Human  Development;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  19(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  November  5.  2001. 

Time.  11  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Emt>assy  Suites.  Chevy  Chase 
Pavillion.  4300  Military  Rd..  Wisconsin  at 
Western  Ave..  Washington.  E)C  20015. 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Rm.  5E03. 
Bethesda.  MD  20892.  301-435-6908. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research:  93.865,  Research  for 
Mothers  and  Children:  93.929,  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 


Dated:  October  26.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-27503  Filed  11-01-01;  8:45  am] 

MUMQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltulee  of  Health 

National  Institute  of  General  Medical 
sciences;  wooce  of  oioeea  Meenng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  persons  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  December  5.  2001. 

rime:  8  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Laura  K.  Moen,  PhD, 
Office  of  Scientific  Review,  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building.  Room 
1AS-13H.  Bethesda.  MD  20892.  301-594- 
3998.  moenl@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  October  26,  2001. 
LaVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27504  Filed  11-1-01;  8:45  am) 

BRJJNO  COM  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaUofMl  InstitutM  of  HMlth 

National  instltuta  of  Diabetes  and 
DiQMttve  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-1(I2)P. 

Date:  December  6-7,  2001. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Blvd.,  Bethesda,  MD  20817. 

Contact  Person:  John  Connaughton,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK.  Room  757,  6707 
Democracy  Boulevard.  National  Institutes  of 
Health,  Bethesda.  MD  20892,  (301)  594-7797, 
connaughton@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-6(Jl). 

Date:  December  7,  2001.       l 

Time:  8  AM  to  5  PM.  | 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Baltimore  Washington  International 
Sheraton  Hotel.  7032  Elm  Road.  Baltimore, 
MD  21240. 

Contact  Person:  Dan  E.  Matsumoto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  749,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600,  (301) 
594-«894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases.  Urology 
and  Hematologv  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  26,  2001. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-27507  Filed  11-01-01:  8:45  am] 

BUJNG  COM  4140-1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  DiseasM;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-4(Jl). 

Date:  November  19-21,  2001. 

Time:  7:30  p.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Houston  Marriott  Medical  Center, 
6580  Fannin  St.,  Houston.  TX  77030. 

Contact  Person:  John  Connaughton,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  757,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892,  (301)  594-7797, 
connaughtonj@extra.niddk.nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  26,  2001. 
La  Verne  J.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27508  Filed  11-1-01;  8:45  am) 
nUMO  CODE  4140-1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVTCES 

National  institutos  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  19,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Chief,  Scientific  Review  Branch,  NIH/ 
NIDCD/DER,  Executive  Plaza  South,  Room 
400C.  Bethesda,  MD  20892-7180,  301-496- 
8683. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  19,  2001. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Ali  A.  Azadegan,  DVM, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Division  of 
ExU-amural  Research,  NIDCD,  NIH  DHHS, 
Bethesda,  MD  20892-7180,  301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  October  26,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27509  Filed  11-1-01;  8:45  am) 

nuMG  cooe  414o-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVTCES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafoess  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  November  20,  2001. 

Time:  1  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Suite  400C. 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Stanley  C.  Oaks,  Jr.,  PhD, 
Scientific  Review  Branch,  Division  of 
Extramural  Research.  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda, 
MD  20892-7180, 301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  October  26,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-27510  Filed  11-1-01;  8:45  am) 

BILUNG  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVTCES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meettng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Minority  Institutions  Drug  Abuse  Research 
Envelopment  Program  (MIDARP). 

Date:  November  16,  2001. 

Time:  2  pm  to  4pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 


Bethesda,  MD  20892,  (Telephone  conference 
Call). 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Program  Review.  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health.  DHHS,  6001  Executive  Boulevard, 
Room  3158,  MSC  9547,  Bethesda.  MD  20892- 
9547,  (301)  435-1433. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  October  26,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27513  Filed  11-1-01;  8:45  am) 

BULMG  cooe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  December  6,  2001. 

Time:U  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.,  Rm  409, 
Rockville,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  L.  TONY  BECK,  PhD, 
Scientific  Review  Administrator,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism. 
National  Institutes  of  Health.  Suite  409,  6000 
Executive  Blvd.,  MSC  7003.  Bethesda,  MD 
20892-7003.  301-443-0913, 
lbeck@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 


Date:  December  14,  2001. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Ronald  Suddendorf,  PhD. 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda.  MD  2Q892- 
7003.  301-443-2926. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  October  26.  2001. 
LaVeme,  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27516  Filed  11-1-01;  8:45  ami 
BIUJNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVTCES 

National  Institutes  of  Heelth 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

y 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  SEP 
Telephone  Conference  (ZLMl  MMR  C  J2). 

Dote:  November  28,  2001. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine. 
Division  of  Extramural  Programs. *705 
Rockledge  Drive,  Suite  301 .  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M.  Rodrigues. 
Medical  Officer/SRA,  National  Librar>'  of 
Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS)  j 

Dated:  October  26,  2001. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-27512  Filed  11-1-01;  8:45  am) 

■LUNG  COOe  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstttutM  of  Health 

camar  lor  aciamnic  naviaw;  woiica  or 
Cloaad  MaatinQ 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as* 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications;  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  2.  2001. 

Time:  1:45  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel  2350  M  Street. 
NW..  Washington.  DC  20037-1417. 

Contact  Person:  Cheryl  M.  Corsaro,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of  ' 
Health.  6701  Rockledge  Drive.  Room  2204. 
MSC  7890.  Bethesda.  MD  20892.  301/435- 
1045,  corsarocSrcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  National  Institutes  of 
Health,  HHS] 

Dated:  October  26,  2001. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27511  Filed  11-01-01;  8:45  am] 

MLUNQ  CODE  4140-1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutaa  of  Haaltli 

Canlar  for  Sdantmc  Ravlaw;  Amandad 
NotlcaofMaatlng 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Genome  Study 
Section,  November  1,  2001,  8:30  AM  to 
November  2,  2001,  2:30  PM,  Embassy 
Square,  2000  N  Street.  NW.. 
Washington,  DC.  20036  which  was 
published  in  the  Federal  Register  on 
October  19.  2001,  66  FR  53229-53231. 

This  meeting  will  be  held  at  the 
Westin  Grand  Hotel,  2350  M  Street, 
NW.,  Washington,  DC  20037.  The 
ending  time  has  been  changed  to  1:45 
PM.  The  meeting  is  closed  to  the  public. 

Dated:  October  26.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Ofpce  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-27514  Filed  11-1-01;  8:45  am] 

MUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  HaaWi 

Cantar  for  Sciantific  Ravlaw;  Amandad 
NotlcaofMaatlng 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
October  31,  2001, 1:30  PM  to  November 
1,  2001,  5  PM.  Holiday  bin,  8120 
Wisconsin  Avenue,  Bethesda,  MD, 
20814  which  was  published  in  the 
Federal  Register  on  October  15,  2001, 
66  FR  52441-52444. 

The  meeting  will  be  one  day  only 
October  31,  2001,  from  1:30  PM  to  5  PM. 
The  location  remains  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  October  26,  2001. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27515  Filed  ll-l-Ol;  8:45  am) 

BNJJNO  COOE  4140-1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatanca  Abuaa  and  Mantal  Haalth 
Sarvicaa  Admlnlatratlon 

Currant  Uat  of  Laboratorlaa  Which 
Maat  Mlnlmuro  Standarda  To  Engaga  In 
Urina  Drug  Taating  fOr  Fadaral 
Aganclaa 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Hiiman  Services  notifies  Federal 
agencies  of  the  laboratories  ciurently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  bora 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
internet  at  the  following  Web  sites: 
http://workplace.scunhsa.gov;  http:// 
www.drugfTeeworkplace.gov;  and  http:// 
www.health .  org/ workplace. 
FOR  FURTHER  INFORIIXtION  CONTACT:  Mra. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 
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Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln  Ave.. 
West  AUis,  WI  53227,  414-328-7840/800- 
877-7016  (Formerly:  Bayshore  Clinical 
Laboratory) 

ACM  Medical  Laboratory,  Inc..  160  Elmgrove 
Park,  Rochester,  NY  14624,  716-^29-2264 

Advanced  Toxicology  Network,  3560  Air 
Center  Cove,  Suite  101,  Memphis,  TN 
38118,  901-794-5770/888-290-1150 

Aegis  Analytical  Laboratories,  Inc.,  345  Hill 
Ave.,  Nashville,  TN  37210,  615-255-2400 

Alliance  Laboratory  Services,  3200  Burnet 
Ave.,  Cincinnati,  OH  45229,  513-585-9000 
(Formerly:  Jewish  Hospital  of  Cincinnati, 
Inc.) 

American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  20151,  703- 
802-6900 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250,  Las 
Vegas.  NV  89119-5412,  702-733-7866/ 
800-433-2750 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783  (Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Clinical  Laboratory  Partners,  LLC,  129  East 
Cedar  St.,  Newington,  CT  06111,  860-696- 
8115  (Formerly:  Hartford  Hospital 
Toxicology  Laboratory) 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917 

Cox  Health  Systems,  E>epartment  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093  (Formeriy:  Cox  Medical 
Centers) 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL  33913, 
941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta.  GA  31602,  912-244- 
4468 

DrugProof,  Divison  of  Dynacare,  543  South 
Hull  St.,  Montgomery,  AL  36103,  888-777- 
9497/334-241-0522  (Formerly:  Alabama 
Reference  Laboratories,  Inc.) 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672/800-898-0180  • 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc..  P.O.  Box  2969. 1119  Meams 
Rd..  Warminster,  PA  18974,  215-674-9310 

Dynacare  Kasper  Medical  Laboratories*, 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800-661- 
9876 


ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  662-236-2609 
Express  Analytical  Labs,  1301  18th  Ave., 
NW.,  Suite  110,  Austin,  MN  55912,  507- 
437-7322 
Camma-Dynacare  Medical  Laboratories  * ,  A 

Division  of  the  Gamma-Dynacare 

Laboratory  Partnership,  245  Pall  Mall  St., 

London.  ONT,  Canada  N6A  1P4,  519-679- 

1630 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715,  608-267- 

6267 
Kroll  Laboratory  Specialists,  Inc.,  1111 

Newton  St.,  Gretna,  LA  70053,  504-361- 

8989/800-433-3823  (Formerly:  Laboratory 

Specialists,  Inc.) 
LabOne,  Inc.,  10101  Renner  Blvd.,  Lenexa, 

KS  66219,  913-888-3927/800-728-4064 

(Formerly:  Center  for  Laboratory  Services, 

a  Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America  Holdings, 

7207  N.  Gessner  Road,  Houston,  TX  77040, 

71 3-656-8288/800-800-2387 
Laboratory  Corporation  of  America  Holdings, 

69  First  Ave..  Raritan,  NJ  08869,  908-526- 

2400/800-437-4986  (Formeriy:  Roche 

Biomedical  Laboratories,  Inc.) 
Laboratory  Corporation  of  America  Holdings. 

1904  Alexander  Drive,  Research  Triangle 

Park,  NC  27709,  919-572-6900/800-833- 

3984  (Formerly:  LabCorp  Occupational 

Testing  Services,  Inc.,  CompuChem 

Laboratories,  Inc.;  CompuChem 

Laboratories,  Inc.,  A  Subsidiary  of  Roche 

Biomedical  Laboratory;  Roche 

CompuChem  Laboratories,  Inc.,  A  Member 

of  the  Roche  Group) 
Laboratory  Corporation  of  America  Holdings, 

10788  Roselle  Street,  San  Diego,  CA  92121, 

800-882-7272  (Formerly:  Poisonlab.  Inc.) 
Laboratory  Corporation  of  America  Holdings, 

1120  Stateline  Road  West.  Southaven,  MS 

38671,  866-827-8042/800-233-6339 

(Formerly:  LabCorp  Occupational  Testing 

Services,  Inc.,  MedExpress/National 

Laboratory  Center) 
Marshfield  Laboratories,  Forensic  Toxicology 

Laboratory,  1000  North  Oak  Ave., 

Marshfield,  WI  54449,  715-389-3734/800- 

331-3734 
MAXXAM  Analytics  Inc.*,  5540  McAdam 

Rd.,  Mississauga,  ON,  Canada  L4Z  iPl, 

905-890-2555  (Formerly:  NOVAMANN 

(Ontario)  Inc.) 
Medical  College  Hospitals  Toxicology 

Laboratory.  Department  of  Pathology.  3000 

Arlington  Ave.,  Toledo,  OH  43699,  419- 

383-5213 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D,  St.  Paul,  MN  55112,  651-636-7466/ 

800-832-3244 
MetroLab-Legacy  Laboratory  Services,  1225 

NE  2nd  Ave.,  Portland,  OR  97232,  503- 

413-5295/800-950-5295 
Minneapolis  Veterans  Affairs  Medical  Center, 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417. 

612-725-2088 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Ave..  Bakersfield,  CA  93304. 

661-322-4250/800-350-3515 
Northwest  Drug  Testing,  a  division  of  NWT 

Inc.,  1141  E.  3900  South,  Salt  Lake  City. 

UT  84124,  801-293-2300/800-322-3361 

(Formerly:  NWT  Drug  Testing.  NorthWest 

Toxicology,  Inc.) 


One  Source  Toxicology  Laboratory,  Inc..  1705 
Center  Street,  Deer  Park,  TX  77536,  713- 
920-2559  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division:  UTMB  Pathology-Toxicology 
Laboratory) 

Oregon  Medical  Laboratories.  P.O.  Box  972. 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972, 541-687-2134 

Pacific  Toxicology  Laboratories.  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-598- 
3110/800-328-6942  (Formeriy:  Centinela 
Hospital  Airport  Toxicology  Laboratory) 

Pathology  Associates  Medical  Laboratories. 
11604  E.  Indiana  Ave.,  Spokane.  WA 
99206,  509-926-2400/800-541-7891 

PharmChem  Laboratories,  Inc.,  Texas 
Division.  7606  Pebble  Dr.,  Fort  Worth,  TX 
76118,  817-215-8800  (Formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St..  Overiand  Park,  KS  66210,  913- 
339-0372/800-821-3627 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr..  Atlanta,  GA  30340,  770- 
452-1590  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  Irving,  TX  75063,  800-842-6152 
(Moved  from  the  Dallas  location  on  03/31/ 
01;  Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristo%vn,  PA  19403,  610-631-4600/ 
877-642-2216  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories.  SmithKline 
Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E.  State 
Pkwy.,  Schaumburg,  IL  60173.  800-669- 
6995/847-885-2010  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories. 
International  Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego.  CA  92108- 
4406,  619-686-3200  /  800-446-4728 
(Formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT). 
CORNING  Nichols  Institute.  CORNING 
Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  7600  Tyrone 
Ave.,  Van  Nuys,  CA  91405,  818-989-2520 
/  800-877-2520  (Formerly;  SmithKline 
Beecham  Clinical  Laboratories) 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond.  VA  23236. 
804-378-9130 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque.  NM  87109,  505-727- 
6300  /  800-999-5227 

South  Bend  Medical  Foundation.  Inc..  530  N. 
Lafayette  Blvd..  South  Bend.  IN  46601, 
219-234-4176 

Southwest  Laboratories,  2727  W.  Baseline 
Rd..  Tempe,  AZ  85283.  602-438-8507  / 
800-279-0027 

Sparrow  Health  System,  Toxicology  Testing 
Center,  St.  Lawrence  Campus.  IZIO  W. 
Saginaw.  Lansing.  Ml  48915,  517-377- 
0520  (Formerly:  St.  Lawrence  Hospital  & 
Healthcare  System) 

St.  Anthony  Hospital  Toxicologv  Laboratory , 
-     1000  N.  Lee  St..  Oklahoma  City.  OK  73101, 
405-272-7052 

Toxicology  ft  Drug  Monitoring  Laboratory. 
University  of  Missouri  Hospital  ft  Clinics. 


1     ' 
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2703  Clark  Lane.  Suite  B.  Lower  Level, 
Columbia,  MO  65202,  573-382-1273 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166.  305-593- 
2260 

Universal  Toxicology  Laboratories  (Florida), 
LLC,  5361  NW  33rd  Avenue.  Fort 
Lauderdale,  FL  33309.  954-717-0300.  800- 
522-0232x419  (Formeriy:  Integrated 
Regional  Laboratories.  Cedars  Medical 
Center,  Department  of  Pathology) 

Universal  Toxicology  Laboratories,  LLC,  9930 
W.  Highway  80,  Midland.  TX  79706,  915- 
561-8851  /  888-953-8851 

US  Army  Forensic  Toxicology  Drug  Testing 
Laboratory.  Fort  Meade.  Building  2490. 
Wilson  Street.  Fort  George  G.  Meade,  MD 
20755-5235, 301-677-7085 

The  following  laboratories  are  voluntarily 

withdrawing  from  the  NLCP: 

Withdrawal  effective  November  1,  2001: 
Dept.  of  the  Navy.  Navy  Drug  Screening 
Laboratory.  Great  Lakes,  IL,  Building  38-H, 
P.  O.  Box  88-6819,  Great  Lakes,  IL  60088- 
6819,  847-688-2045  /  847-688-4171 

Withdrawal  effective  October  1,  2001:  Quest 
Diagnostics  Incorporated,  801  East  Dixie 
Ave..  Suite  105A,  Leesburg,  FL  34748, 
352-787-9006x4343  (Formerly: 
SmithKline  Beecham  Clinical  Laboratories, 
Doctors  &  Physicians  Laboratory) 

Withdrawal  effective  October  1.  2001:  Quest 
Diagnostics  Incorporated.  4444  Ciddings 
Road.  Auburn  Hills.  MI  48326.  248-373- 
9120  /  800-444-0106  (Formerly: 
HealthCare/Preferred  Laboratories, 
HealthCare/MetPath,  CORNING  Clinical 
Laboratories) 

Withdrawal  effective  October  1.  2001:  Quest 
Diagnostics  Incorporated,  One  Malcolm 
Ave..  Teterboro.  NJ  07608.  201-393-5590 
(Formeriy:  MetPath.  Inc.,  CORNING 
MetPath  Clinical  Laboratories,  CORNING 
Clinical  Laboratory) 


'The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  Federal 
Register.  9  lune  1994.  Pages  29908-29931). 


After  receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certified  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
|FR  Doc.  01-27530  Filed  11-1-01;  8:45  am] 
BILLING  CODE  416»-«>-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Intent  To  Issue  a  Notice  of 
Funding  Availability  for  Cooperative 
Agreements  for  Addiction  Teclinology 
Transfer  Center  (ATTC)  Sites  and  an 
ATTC  National  Office 

agency:  Center  for  Substance  Abuse 
Treatment  (CSAT),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA),  DHHS. 
action:  Notification  of  SAMHSA/ 
CSAT's  intent  to  announce  the 
availability  of  FY  2002  funds  for 
cooperative  agreements  for  seven  ATTC 
sites  and  an  ATTC  National  Office. 

summary:  This  notice  is  to  inform  the 
public  of  SAMHSA/CSAT's  intention  to 
issue  a  Notice  of  Funding  Availability  in 
late  October  or  early  November,  to 
announce  the  availability  of  FY  2002 
funds  for  cooperative  agreements  to 
support  7  ATTC  sites  to  cover  7  ATTC 
Regions  and  an  ATTC  National  Office. 
CSAT's  ATTC  program  is  comprised  of 
14  ATTC  Regions  and  an  ATTC 
National  Office  that  together  form  a 
network  which,  individually  and 
collaboratively,  provides  academic, 
continuing  education,  professional 
development  and  practicvim  training  to 
professionals/providers  in  the  substance 
abuse  treatment  field.  The  ATTC 
National  Office  coordinates  all  cross-site 
and  multi-site  activities  of  the  14  ATTC 
regions. 

In  FY  2001,  awards  were  made  to  sites 
to  cover  7  of  the  14  ATTC  Regions.  In 
FY  2002,  it  is  SAMHSA/CSAT's  intent 
to  solicit  applications  for  an  ATTC 
National  Office  and  for  coverage  of  the 
following  currently  uncovered  7  ATTC 
Regions: 

Region  5:  Georgia  and  South  Carolina; 
Region  7:  Puerto  Rico  and  U.S.  Virgin 

Islands; 
Region  8:  Missouri.  Kansas,  Oklahoma,  and 

Arkansas: 
Region  9:  Iowa.  Nebraska.  North  Dakota, 

South  Dakota,  and  Minnesota: 
Region  10:  Illinois.  Indiana,  Ohio.  Wisconsin. 

and  Michigan: 


Region  13:  California.  New  Mexico.  Arizona, 

and  Colorado  (criminal  justice):  and 
Region  14:  Florida  and  Alabama. 

Questions  related  to  CSAT's  ATTC 
program  should  be  directed  to  Susanne 
Rohrer,  RN,  Office  of  Evaluation, 
Scientffic  Analysis,  and  Synthesis, 
CSAT,  Rockwall  n,  Suite  840,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
telephone  (301)  443-8521;  e-mail 
sroijrer@sainAsa.gov. 

Dated:  October  28.  2001. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

IFR  Doc.  01-27521  Filed  11-1-01:  8:45  am) 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-81] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Revision  of  Cost  Limits  for  Native 
American  Housing 

AGENCY:  Office  Of  the  Chief  Information 
Officer,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
3,  2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Wayne  Eddins,  Reports  Management 
Office.  Q.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail:  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  350).  The  Notice 
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lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 


number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Revision  to  Cost 
Limits  for  Native  American  Housing. 

OMB  Approval  Number:  2577-XXXX. 


Form  Numbers:  None. 

Description  of  the  need  for  the 
information  and  its  Proposed  Use:  HUD 
provides  grants  to  Native  American 
tribes  and  Alaskan  villages  for 
development,  construction  and 
operation  of  low  income  housing  in 
Indian  Areas.  Information  collected  and 
maintained  will  be  used  to  ensure  that 
housing  is  of  moderate  design. 

Respondents:  State,  local  or  tribal 
government. 

Frequency  of  Submission:  Reporting. 


1 

Number  of 
respondents 

X 

Frequency 
of  response 

X 

Hours  per 
response 

Burden 
hours 

Reporting  burden 

• 

365 

1 

22 

820 

Total  Estimated  Burden  Hours:  820. 

Status:  New  Collection. 

Authority:  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  35,  as  amended. 

Dated:  October  26,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-27491  Filed  11-1-01;  8:45  am] 

BILLING  CODE  421l>-7a-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4579-FA-1 1] 

Announcement  of  Funding  Awards- 
Fiscal  Year  2001 ,  Offica  of  Troubled 
Agency  Recovery  Cooperative 
Agreements 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 


ACTION:  Annoimcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  from  funds 
distributed  to  the  Office  of  Troubled 
Agency  Recovery  during  Fiscal  Year 
2001.  This  aimouncement  contains  the 
name  and  address  of  all  awardees  and 
the  amount  of  each  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Newton.  Department  of 
Housing  and  Urban  development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  telephone  (202)  708-1141. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  The 
Cooperative  Agreement  with  each  of  the 
following  recipients  was  issued 


pursuant  to  section  6(j)  of  the  United 
States  Housing  Act  of  1937.  The  awards 
will  be  used  to  provide  technical 
assistance  to  support  troubled  agency 
recovery  efforts  and  funding  assistance 
as  necessary  to  remedy  the  substantial 
deterioration  of  living  conditions  in 
public  housing  or  other  related 
emergencies  that  endanger  the  health, 
safety,  and  welfare  of  the  residents. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.859. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  name,  address,  and 
amount  of  each  award  as  follows: 


(Cooperative  Agreement  Awards  for  Fiscal  Year  2001 


Awardee 


Amount 


San  Francisco  Housing  Auttiority,  440  TurV  Street.  San  Francisco.  CA  94102 

Whitney  Housing  Authority,  PO  Box  594.  Whitney,  TX  76692  

Housing  Authority  of  ?^w  London,  78  Walden  Avenue,  Hew  London,  CT  06320 

Bernalillo  Housing  Authority,  PO  Box  70  Bernalillo,  NM  87004 

Housing  Authority  of  l^ew  Orteans,  4100  Touro  Street.  Hew  Ortearw,  LA  70122  

Muskegon  Housing  Commission,  1823  Comn'>erce  Street.  Muskegon.  Ml  49440 

Housing  Authority  of  Kansas  City.  299  Paseo,  Kansas  City,  MO  64106  

Tulane-Xavier  Univefsity,  Center  for  the  Urt>an  Community,  Campus  Affiliates  Program.  102  Central  BuikJing.  Tularte  Univer- 
sity, New  Orteans.  LA  70118  

Natk)nal  Associatk)n  of  Housing  and  Redevekspment  Otfkaals  (NAHRO),  1320  18th  St.  NW.  Washington,  DC  20035  

Consensus  Buikfing  Institute.  131  Mt.  Auburn  Street.  Cambridge,  MA  02138 

Housing  Authority  of  Havre  de  Grace,  101  Stansbury  Court.  Havre  de  Grace.  MD  21078 

Housing  Authority  of  TexarKana,  1611  t^orth  IRobison  Rd.,  Texarttana,  TX  75501  

Housing  Authority  of  Itie  City  of  Sanford,  94  Castle  Brewer  Ct.,  Sanford,  FL  

Housing  Authority  of  St.  James  Parish,  PO  Box  280.  Lutcher,  LA  70071  

Muskegon  Housing  Commisskm,  1823  Commerce  St.,  Muskegon,  Ml  49441  


$147,679 
5.625 
155.000 
28.985 
150.000 
125.000 
200,000 

2.000.000 

540,000 

183.650 

15.000 

82.102 

1,150.000 

88.827 

125,000 
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Dated:  October  29.  2001. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  01-27490  Filed  11-1-01:  8:45  am] 

BNJJNC  COM  4210-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


[Doclwt  No.  FR-4644-N-44] 


FMteral  Property  Suitat>le  as  Facilities 
To  Assist  ttte  Klomeiess 


agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  November  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington.  DC 
20410:  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  70&-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
piupose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  24.  2001. 
Mark  R.  Johnston. 

Deputy  Director,  Office  of  Special  Needs 

Assistance  Programs. 
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DEPARTMENT  OF  THE  INTERIOR 

Fisli  and  ¥nidlife  Service 

Availability  of  Draft  Compreliensive 
Conservation  Plan  and  Environmental 
Assessment  for  Antioch  Dunes 
National  Wildlife  Refuge.  Contra  Costa 
County,  California 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  annoimces  that  a  Draft 
Comprehensive  Conservation  Plan  and 
Environmental  Assessment  (CCP/EA) 
for  Antioch  Dunes  National  Wildlife 
Refuge  (Refuge)  is  available  for  review 
and  comment.  This  CCP/EA,  prepared 
pursuant  to  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997  and 
the  National  Environmental  Policy  Act 
of  1969,  describes  how  the  U.S.  Fish 
and  Wildlife  Service  intends  to  manage 
the  Refuge  for  the  next  15  years.  Also 
available  for  review  with  the  CCP/EA 
are  draft  compatibility  determinations 
for  environmental  education, 
interpretation,  wildlife  observation,  and 
photography,  and  research. 
DATES:  Please  submit  comments  on  the 
Draft  CCP/EA  on  or  before  December  3, 
2001. 

ADDRESSES:  Comments  of  the  Draft  CCP/ 
EA  should  be  addressed  to:  Mark  Pelz, 
Planning  Team  Leader,  U.S.  Fish  and 
Wildlife  Service.  California/Nevada 
Refuge  Planning  Office,  2800  Cottage 
Way,  Room  W-1916,  Sacramento.  CA 
95825.  Comments  may  also  be 
submitted  via  electronic  mail  to 
FWlPlanningComments@fws.gov. 
Please  type  "Antioch  Ehues  NWR"  in 
the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Pelz,  U.S.  Fish  and  Wildlife 
Service,  California/Nevada  Refuge 
Planning  Office,  Room  W-1916,  2800 
Cottage  Way,  Sacramento,  California, 
95825;  916-414-6500;  fax  916-414- 
6512. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Documents 

Copies  of  the  Draft  CCP/EA  may  be 
obtained  by  writing  to  U.S.  Fish  and 
Wildlife  Service,  Attn:  Mark  Pelz, 
California/Nevada  Refuge  Planning 
Office,  Room  W-1916,  2800  Cottage 
Way,  Sacramento,  California,  95825. 
Copies  of  the  plan  may  be  viewed  at  this 
address  or  at  the  San  Francisco  Bay 
NWR  Complex  Headquarters,  #1 
Marshlands  Road,  Fremont,  California. 
The  Draft  CCP/EA  will  also  be  available 
online  for  viewing  and  download  at 
http://pacific.fws.gov/planning. 


Background 

The  Antioch  Dunes  Refuge  was  the 
first  National  Wildlife  Refuge  in  the 
coimtry  established  to  protect 
endangered  plants  and  insects.  Created 
in  1980  by  the  U.S.  Fish  and  Wildlife 
Service  (Service),  this  riverside  Refuge 
provides  protection  and  critical  habitat 
for  three  endangered  species:  Lange's 
metalmark  butterfly  {Apodemia  mormo 
langei)  (Lange's),  Contra  Costa 
wallflower  (Erysimum  capitatum  ssp. 
angustatum)  (wallflower),  and  Antioch 
Dimes  evening  primrose  (Oenothera 
deltoides  ssp.  howellii)  (primrose).  The 
Refuge,  55-acres  of  former  dunes,  in 
addition  to  the  adjacent  12  acres  of 
Pacific  Gas  and  Electric  Company 
(PG&E)  land,  is  an  isolated  patch  of 
what  was  once  a  larger  dune  system  that 
hosted  a  unique  assemblage  of  plants, 
insects,  and  reptiles.  A  major  effort  is 
currently  imderway  to  restore  and 
improve  dime  habitat  on  the  Refuge. 
The  Refuge  staff  is  based  in  the  San 
Francisco  Bay  National  Wildlife  Refuge 
Complex  office  in  Fremont,  California. 

This  Draft  CCP/EA  identifies  and 
evaluates  four  alternatives  for  managing 
the  Refuge  for  the  next  15  years. 
Alternative  D  is  the  Service's  preferred 
alternative. 

Under  Alternative  A  (No  Action), 
current  management  and  public  use 
would  continue  unchanged.  The  Refuge 
would  continue  its  current  weed  control 
program.  Various  control  methods 
would  be  used,  including  hand 
weeding,  treating  with  herbicide,  and 
prescribed  fire.  As  opportunities  arise, 
the  Refuge  would  recontour  existing 
sand  dunes  at  the  Refuge  by  using  heavy 
equipment  to  reshape  existing  sand 
substrate  into  steep  dunes  and  by 
importing  sand  from  offsite.  The  Service 
would  continue  to  outplant  primrose, 
wallflower,  and  buckwheat  on  an  as- 
needed  basis.  Annual  surveys  of  the 
three  endangered  species  would 
continue.  The  Refuge  boundary  would 
remain  the  same.  The  Service  would 
continue  to  work  to  finalize  a 
Cooperative  Agreement  with  PG&E  to 
manage  its  adjacent  lands.  The  Refuge 
would  continue  to  be  closed  to  public 
use  except  for  occasional  staff  guided 
tours  for  schools  and  other  groups. 

Under  Alternative  B,  the  Refuge 
would  be  restored  and  managed  to  pre- 
industrial  natural  conditions  (oak 
woodland  on  sandy  soils)  with  limited 
and  controlled  public  access.  Most  of 
the  Refuge  would  be  managed  as  upland 
habitat  and  blowout  areas  along  the 
shore  would  be  allowed  and  encouraged 
to  erode  and  to  be  colonized  by 
endangered  species.  Nonnative  weeds 
would  continue  to  be  controlled  using 
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the  same  measures  described  in 
Alternative  A.  Weed  control  research 
would  be  expanded.  As  in  Alternative 
A,  the  Service  would  continue  to 
recontour  existing  dunes  to  make  them 
steeper,  as  opportimities  arise.  Under 
this  alternative,  the  Service  would  plant 
oak  seedlings  and  native  grasses  in 
addition  to  the  primrose,  wallflower, 
and  buckwheat.  The  Service  would 
continue  monitoring  the  primrose, 
wallflower,  and  Lange's  populations 
and  encouraging  research  on  the  Refuge. 
The  Refuge  boimdary  would  remain  the 
same  as  under  Alternative  A.  Regularly 
scheduled  tours  of  the  Refuge  would  be 
conducted  by  Refuge  staff.  An  outreach 
program  would  be  develo{>ed  to  help 
expand  the  Refuge's  presence  and 
support  in  the  commimity.  Interpretive 
programs  and  facilities  would  be 
developed,  including  an  automobile 
pidl-out  with  an  interpretive  kiosk  and 
a  parking  area  for  school  and  other 
groups.  The  Service  would  also  promote 
the  Refuge  with  teachers  and  develop  an 
educator-led  curriculuim  for  Refuge 
resources. 

Under  Alternative  C,  the  Refuge 
would  be  managed  as  a  mosaic  of  dune 
habitat  at  varying  successional  stages 
with  unrestricted  public  access. 
Nonnative  weeds  would  continue  to  be 
controlled  using  the  same  measures  as 
described  in  Alternative  A.  The  Service 
would  create  a  cycle  of  disturbance  by 
scraping  the  soil  in  a  mosaic  pattern.  In 
addition,  the  Service  would  construct 
additional  dunes  using  imported  sand 
in  the  areas  that  currently  do  not 
provide  good  habitat  for  endangered 
species.  The  Refuge's  outplanting 
program  would  be  expanded  to  include 
other  native  plant  species,  especially 
plants  that  are  either  locally  significant 
and/or  were  historically  present.  The 
Service  would  continue  monitoring  the 
primrose,  wallflower,  and  Lange's 
populations  and  encouraging  research 
on  the  Refuge.  Additional  studies  would 
be  imdertaken  to  assess  the  effects  of 
management  actions  on  other  plants  and 
animals,  including  reptiles  and 
invertebrates,  at  the  Refuge.  Under  this 
alternative,  the  Refuge  would  remove 
nonnative  species  such  as  Ailanthus 
and  oleander  frtim  the  river  shore  to  the 
extent  possible.  Native  species  would  be 
planted  in  their  place.  Parts  of  the  river 
bank  woidd  be  allowed  to  experience 
erosion  and  blowouts  so  that  the 
endangered  plants  could  colonize  them. 
Under  this  alternative,  the  Refuge  would 
initiate  the  Service's  land  acquisition 
planning  process  to  investigate  riparian 
easement  and  dime  habitat  acquisition 
from  adjacent  land  owners.  The  Refuge 
would  be  opened  to  unrestricted  access 


by  the  public.  Environmental  education, 
interpretation,  wildlife  observation, 
photography,  and  fishing  would  be 
allowed  on  the  Refuge.  Public  use 
facilities  and  programs  would  be 
developed  and  staffed  as  described 
under  Alternative  B  except  that  there 
would  be  fewer  guided  tours.  In 
addition,  the  Refuge  would  construct  a 
nature  trail  with  interpretive  signs,  a 
fishing  pier,  and  a  restroom. 

Under  Alternative  D,  the  Service's 
preferred  alternative,  the  Refuge  would 
be  managed  as  a  mosaic  of  dune  habitat 
at  habitat  at  varying  successional  stages 
with  limited  and  controlled  public 
access.  Nonnative  weeds  would  be 
controlled  using  the  same  measures  as 
described  in  Alternative  C.  Also, 
nonnative  weeds  would  be  removed  in 
some  places  after  spraying  by 
mechanical  means  to  reduce  biomass 
and  woody  nonnative  plants  would  also 
be  removeid.  Under  this  alternative, 
restoration  and  dune  construction 
would  be  implemented  as  in  Alternative 
C.  However.  Alternative  D,  would 
require  more  soil  scraping  to  create 
disturbance  than  Alternative  C. 
Outplanting,  riparian  restoration, 
monitoring,  and  land  protection 
plaiming  under  this  alternative  would 
be  the  same  as  under  Alternative  C. 
Public  use  services  and  facilities  would 
be  similar  to  those  under  Alternative  B. 

Dated:  October  26,  2001. 
Steve  Thompson, 

Acting  Manager,  California/Nevada 
Operations  Office,  Fish  and  Wildlife  Service, 
Sacramento,  California. 
IFR  Doc.  01-27519  Filed  11-1-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlWIIfa  Service 

Marine  Mammals;  Hnding  on  Petition 
To  List  the  Alaska  Stock  of  Sea  Otisrs 
asDeplatsd 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Finding  on  petition. 

summary:  On  August  21,  2001,  the  U.S. 
Fish  and  Wildlife  Service  (FWS) 
received  a  petition  under  section  115  of 
the  Marine  Mammal  Protection  Act 
(MMPA)  from  the  Center  for  Biological 
Diversity.  The  petition  requests  that 
FWS  list  the  Alaska  stock  of  sea  otters 
as  depleted.  The  FWS  finds  that  the 
petition  does  not  present  substantial 
information  that  the  petitioned  action  is 
warranted.  The  FWS  has  determined 
that  the  statewide  population  of  sea 
otters  in  Alaska  is  larger  than  presented 


in  the  petition.  Furthermore,  the  best 
available  scientific  information 
indicates  that  multiple  stocks  of  sea 
otters  exist  in  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Bum,  Wildlife  Biologist, 
Marine  Mammals  Management  Office. 
1011  East  Tudor  Road.  Anchorage. 
Alaska  99503.  or  telephone  907/786- 
3800  or  facsimile  907/786-3816. 
SUPPt^MENTARY  INFORMATKM: 

Background 

The  sea  otter,  Enhydra  lutris,  is  the 
smallest  species  of  marine  mammal.  Sea 
otters  occur  primarily  in  shallow, 
nearshore  marine  habitats  (Rotterman 
and  Simon-Jackson  1988).  They  eat  a 
Mride  variety  of  benthic  (i.e.,  bottom 
dwelling)  invertebrates,  including 
bivalves,  molluscs,  gastropods, 
crustaceans,  echinoderms,  and 
occasionally  octopus  and  fish.  This 
dependence  on  nearshore  benthic 
invertebrates  greatly  influences  sea  otter 
distribution,  and  as  a  result,  they  are 
seldom  found  in  deep  water.  Sea  otters 
seem  to  prefer  areas  with  kelp  beds,  but 
this  is  not  an  essential  habitat 
requirement  (Riedman  and  Estes  1990). 
Although  predominantly  marine,  they 
will  occasionally  haul  our  on  shore  to 
rest. 

Taxonomically.  three  subspecies  of 
sea  otter  have  been  identified  (Wilson  et 
al.  1991).  The  northern  sea  otter 
contains  two  subspecies:  Enhydra  lutris 
kenyoni,  which  occurs  from  the 
Aleutian  Islands  to  Oregon,  and 
Enhydra  lutris  lutris,  which  occurs  in 
the  Kuril  Islands.  Kamchatka  Peninsula, 
and  Commander  Islands  in  Russia.  The 
third  subspecies.  Enhydra  lutris  nereis, 
C>ccurs  in  California  and  is  known  as  the 
southern  sea  otter. 

Historically,  sea  otters  occurred 
around  the  North  Pacific  rim  from 
Hokkaido,  )apan,  through  the  Kuril 
Islands.  Kamchatka  Peninsula,  the 
Commander  Islands,  the  Aleutian 
Islands,  peninsular  and  south  coastal 
Alaska,  and  southward  to  Baja 
California  (Kenyon  1969).  Extensive 
commercial  hunting  of  sea  otters  began 
following  the  arrival  in  Alaska  of 
Russian  explores  in  1741  and  continued 
during  the  18th  and  19th  centuries.  By 
the  time  sea  otters  were  afforded 
protection  from  commercial  harvests  by 
international  treaty  in  1911,  the  species 
was  nearly  extinct  throughout  its  range, 
and  may  have  numbered  only  1 .000- 
2,000  individuals  (Kenyon  1969). 

The  remaining  sea  otters  were 
distributed  as  13  isolated  remnant 
populations  scattered  throughout  the 
historic  range.  Once  commercial 
harvests  ceased.  11  of  the  13  remaining 
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populations  began  to  grow  and 
recolonize  their  former  range.  By  the 
early  1960s,  sea  otters  had  not  yet 
returned  to  southeast  Alaska.  In  the 
mid-1960s,  the  Alaska  Department  of 
Fish  and  Game  translocated  sea  otters 
from  Amchitka  Island  in  the  Aleutians 
and  Prince  William  Soimd  to  several 
sites  throughout  southeast  Alaska. 
Similar  to  the  remnant  populations, 
these  translocated  popiilations  began  to 
grow  and  expand  their  geographic 
range.  By  the  mid-1980s,  sea  otters  had 
recolonized  much  of  their  pre- 
exploitation  range. 

m  April  1992.  FWS  conducted  an 
aerial  survey  of  sea  otters  throughout 
the  entire  Aleutian  archipelago  (Evans 
et  al.  1997).  The  most  striking  results  of 
this  survey  were  that  sea  otter  density 
and  abundance  in  the  Rat,  Delarof,  and 
western  Andreanof  Islands  had 
unexpectedly  declined  by  more  than 
50%  since  1965.  Boat-based  surveys  of 
sea  otters  at  several  islands  in  the  Near, 
Rat,  and  Andreanof  Islands  further 
documented  an  ongoing  decline  of  sea 
otters  diuing  the  1990s  (Estes  et  al. 
1998). 

In  April  2000,  the  FWS  Marine 
Mammals  Management  Office  replicated 
the  1992  aerial  survey  in  the  Aleutians. 
Overall,  sea  otters  in  the  Aleutian 
Islands  have  declined  by  70%  during 
the  8-year  period  from  1992  to  2000 
(U.S.  Fish  and  Wildlife  Service, 
impublished  data).  The  largest  declines 
occurred  in  the  Rat  Islands  (87%)  and 
the  central  Aleutians  (71%). 

Based  on  the  results  of  this  survey,  on 
August  22,  2000,  FWS  designated  sea 
otters  in  the  Aleutians  (from  Unimak 
Pass  to  Attu)  as  a  candidate  species 
under  the  Endangered  Species  Act 
(ESA)  (65  FR  67343).  On  October  25, 
2000,  FWS  received  a  petition  from  the 
Center  for  Biological  Diversity  (CBD)  to 
list  sea  otters  in  the  Aleutians  as 
threatened  or  endangered  under  the 
ESA.  Due  to  a  backlog  of  court-ordered 
listing  and  critical  habitat  designations, 
funds  were  not  available  to  prepare  a 
proposed  rule  in  Fiscal  Year  (FY)  2001. 

Immediately  following  the  completion 
of  the  Aleutian  sea  otter  survey,  in  May 
2000  the  FWS  conducted  an  aerial 
survey  of  sea  otters  on  the  north  side  of 
the  Alaska  Peninsula  from  False  Pass  to 
Cape  Seniavin.  The  FWS  also  conducted 
aerial  surveys  along  the  south  side  of 
the  Alaska  Peninsula  in  April  2001.  The 
results  of  these  surveys,  which 
replicated  a  baseline  study  conducted  in 
1986  (Brueggeman  et  al.  1988),  indicate 
that  the  sea  otter  population  has  also 
declined  in  these  areas.  In  June  2001, 
the  FWS  conducted  an  aerial  survey  of 
the  Kodiak  Archipelago  for  comparison 
with  data  collected  in  1994.  A 


comparison  of  the  two  surveys,  which 
used  the  same  aircraft,  pilot,  and 
observer,  indicate  the  sea  otter 
population  has  declined  in  the  Kodiak 
area  as  well.  Based  on  the  results  of 
surveys  conducted  in  the  past  year,  the 
Alaska  Region  of  the  FWS  has  requested 
funding  in  FY2002  to  prepare  a 
proposed  rule  to  list  sea  otters  in 
southwest  Alaska  imder  the  ESA. 

On  August  21,  2001,  FWS  received  a 
petition  from  CBD  to  list  sea  otters 
throughout  their  range  in  Alaska  as 
depleted  under  the  MMPA  (September 
6.  2001,  66  FR  46651).  Section 
115(a)(3)(B)  of  the  MMPA  requires  the 
FWS  to  publish  a  finding  in  the  Federal 
Register  as  to  whether  the  petition 
presents  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted. 

Identification  of  Sea  Otter  Stocks  in 
Alaska 

Findings  of  depleted  stattis  must  be 
made  on  the  species  or  population  stock 
level.  Amendments  to  the  MMPA  in 
1994  included  section  117  (16  U.S.C. 
1386),  which  mandated  preparation  of 
stock  assessments  for  each  marine 
mammal  stock  that  occurs  in  waters 
under  the  jurisdiction  of  the  United 
States.  In  1995,  FWS  published  a  final 
stock  assessment  for  the  northern  sea 
otter  in  Alaska  as  a  single  stock  (60  FR 
52008).  Section  117(c)  requires  that 
stock  assessments  be  reviewed:  (A)  At 
least  annually  for  stocks  which  are 
specified  as  strategic  stocks;  (B)  at  least 
annually  for  stocks  for  which  significant 
new  information  is  available;  and  (C)  at 
least  once  every  3  years  for  all  other 
stocks.  If  the  review  indicates  that  the 
status  of  the  stock  has  changed  or  can 
be  more  accurately  determined,  the 
stock  assessment  shall  be  revised 
according  to  the  process  outlined  in 
section  117(b).  The  first  revision  to  the 
stock  assessment  occiirred  in  1998. 

In  February  1998,  FWS  published  a 
draft  revision  of  the  northern  sea  otter 
stock  assessment  that  identified  three 
stocks  of  sea  otters  in  Alaska  (63  FR 
10936).  The  revision  identified  a 
southeast  Alaska  stock  (Caps^Yakataga 
to  Dixon  Entrance),  a  southcentral 
Alaska  stock  (Cook  Inlet  to  Cape 
Yakataga),  and  a  southwest  Alaska  stock 
(Cook  Inlet  to  Attu  Island,  including  the 
Kodiak  archipelago). 

In  August  1998  the  Alaska  Sea  Otter 
Commission  (ASOC)  requested  a 
proceeding  on  the  record  as  outlined  in 
section  117(b)(2)  of  the  MMPA  to 
contest  the  identification  of  multiple 
stocks  of  sea  otters  in  Alaska.  After 
considerable  discussion,  FWS  and 
ASOC  signed  a  Memorandum  of 
Agreement  (MOA)  in  July  1999  to 


further  investigate  the  issue  of  stock 
structure  of  sea  otters  in  Alaska.  On 
August  12, 1999,  the  ASOC  (now  the 
Alaska  Sea  Otter  and  Steller  Sea  Lion 
Commission)  withdrew  the  request  for  a 
formal  proceeding  on  the  record.  A 
revised  stock  assessment  for  the 
northern  sea  otter  in  Alaska  has  not 
been  finalized. 

The  identification  of  multiple  stocks 
of  sea  otters  in  Alaska  in  our  1998  draft 
revision  was  based  on  an  analysis  of 
existing  data  on  distribution,  population 
response,  phenotypic  data,  and 
genotypic  data  according  to  Dizon  et  al. 
(1992).  One  element  of  the  MOA 
concerned  scientific  peer  review  of  the 
analysis  that  identified  multiple  stocks 
of  sea  otters  in  Alaska.  That  element  has 
been  satisfied  by  the  publication  of 
Gorbics  and  Bodkin  (2001),  who  applied 
the  criteria  of  Dizon  et  al.  (1992)  and 
identified  three  stocks  of  sea  otters  in 
Alaska:  Southwest,  southcentral,  and 
southeast.  Another  element  of  the  MOA 
involved  the  completion  of  additional 
genetics  analysis  using  both 
mitochondrial  and  nuclear  DNA,  as  well 
as  a  larger  sample  size.  This  study  is 
complete  and  a  manuscript  is  in 
preparation  for  scientific  peer  review 
and  publication  (Cronin  et  al.  in  prep.). 
The  results  of  this  study  also  support 
the  identification  of  multiple  stocks  of 
sea  otters  in  Alaska. 

The  FWS  is  currently  in  the  process 
of  revising  our  original  1995  stock 
assessment  for  northern  sea  otters  in 
Alaska.  Based  on  the  best  available 
scientific  evidence,  FWS  anticipates 
publishing  draft  stock  assessments 
identifying  multiple  stocks  of  sea  otters 
in  Alaska.  The  drafts  soon  will  be 
available  for  public  review  and 
comment. 

Current  Population  Size 

The  Petition  presents  an  estimated 
statewide  sea  otter  population  of  fewer 
than  38,000  individu^s.  This  figure  was 
calculated  using  popiilation  estimates 
from  the  1998  draft  stock  assessments, 
along  with  the  estimated  abundance  for 
the  Aleutians  presented  in  the 
Candidate  Species  announcements  (65 
FR  67343).  The  statewide  population      ' 
estimate  presented  in  the  petition  is 
inaccurate  for  several  reasons.  First, 
available  population  estimates  are 
omitted  from  substantial  portions  of  the 
State,  including  the  Alaska  Peninsula 
and  Kodiak  archipelago.  Second,  the 
estimate  used  for  the  Aleutian  Islands  is 
incorrect.  Further  analysis  of  the 
Aleutian  aerial  survey  data  has  resulted 
in  a  revised  population  estimate  of 
8,742  rather  than  the  previously 
reported  value  of  5,812  (Doroff  et  al.  in 
prep.).  Finally,  most  population 
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estimates  presented  by  the  petitioners 
are  not  corrected  for  detection 
probability.  Sea  otters  may  either  be  at 
the  surface  and  missed  by  observers,  or 
below  the  surface  and  unavailable  for 
counting.  In  order  to  calculate  the  best 
estimate  of  current  population  size  for 
determination  of  depleted  status,  these 
data  must  be  corrected  for  detection 
probability. 

Detection  probability  is  often  specific 
to  survey  design,  personnel,  and 
weather  conditions.  The  survey 
technique  used  in  Prince  William 
Soimd,  Kodiak,  and  Yakutat  generates  a 
detectability  correction  factor  for  each 
survey  (Bodkin  and  Udevitz  1999). 
Detection  probabilities  for  this 


technique  ranged  from  52-72%. 
Similarly,  the  Aleutian  Islands  survey  in 
2000  used  sea  otter  counts  made  from 
skiffs  at  six  islands  to  estimate  a 
detection  probability  of  28%  (Doroff  et 
al.  in  prep). 

For  aerial  and  ship-based  surveys  for 
which  no  correction  factor  exists,  the 
results  of  similar  studies  can  be  used  as 
approximate  values.  For  fixed-wing 
aerial  surveys  with  one  observer  on  each 
side  of  the  aircraft,  Evans  et  al.  (1997) 
calculated  that  observers  saw  42%  of 
the  sea  otters  within  a  known  area.  This 
equates  to  a  detectability  correction 
factor  of  2.38  (CV=0.087).  For  surveys 
conducted  from  small  boats,  Udevitz  et 
al.  (1995)  estimated  that  observers  saw 


70%  of  the  sea  otters  present,  for  a 
correction  factor  of  1.43  (CV =0.071). 
Detection  of  sea  otters  during  boat 
surveys  is  higher  than  aerial  surveys 
because  the  survey  platform  is  moving 
slower,  which  gives  observers  more  time 
to  visually  search  for  otters.  The 
additional  search  time  also  reduces  the 
likelihood  that  otters  below  the  surface 
may  be  missed.  Using  the  most 
applicable  correction  factors  for 
detection  probability  available,  the  best 
estimate  for  the  Aleutians  Islands,  and 
including  all  areas  of  the  State,  the 
current  best  estimate  of  the  Alaska  sea 
otter  population  size  is  74,143  with  a 
95%  confidence  interval  of  ±15,739 
(Table  1). 


Table  1.— Current  Statewide  Population  Estimates  of  Sea  Otters  in  Alaska.  Original  Estimates  for  Loca- 
tions IN  Italics  Did  Not  Include  a  Survey-Specific  Detection  Probability  Correction  Factor.  Adjusted 
Estimates  for  These  Locations  Use  a  Correction  Factor  of  2.38  for  Fixed-Wing  Aircraft  and  i  .43  for 
Small  Boat  Surveys 


Location 


Survey 
year 


Survey  type 


Original 
estimate 


Coefficient 
of  variation 


Adjusted 
estimate 


Reference 


Southeast  Alaska  

Yakutat  Bay 

North  Gulf  of  Alaska  (Cape  Yakataga 
to  Cape  Spencer). 

Lower  Cook  Inlet 

Kenai  Peninsula 

Pnnce  William  Sound  

N.  Gulf  of  Alaska  (Cape  Hinchinbrook 

to  Cape  Yakataga). 

Aleutian  Islands 

Unimak  Island 

North  Alaska  Peninsula  (False  Pass 

to  Port  Heiden). 
South  Alaska  Peninsula  (False  Pass 

to  Pavlof  Bay). 
South  Alaska  Peninsula  (Seal  Cape 

to  Cape  Douglas). 

South  Alaska  Peninsula  Islands 

Kodiak  Arcfiipelago  

Total 


1994 
1995 

1996 

1993 
1969 
1999 

1996 

2000 
2001 
2000 

2001 

2001 

2001 
2001 


Small  boat 

Fixed-wing  aircraft 

Fixed-wing  aircraft 

Small  boat 

Helicopter  

Fixed-wing  aircraft 

Fixed-wing  aircraft 

Fixed-wir>g  aircraft 
Fixed-wing  aircraft 
Fixed-wing  aircraft 

Fixed-wing  aircraft 

Fixed-wing  aircraft 

Fixed-wing  aircraft 
Fixed-wing  aircraft 


8,180 
404 

223 

5,914 

2.330 

13,234 

271 

8.742 

42 

5.756 

939 

2,190 

405 
5,893 


0.392 
0.339 


0.267 
0.120 
0.198 


0.215 

a327 
0.809 


0.228 


11,697 
404 

531 

8.457 

2,330 

13,234 

645 

8.742 

100 
13,699 

2,235 

5.212 

964 
5.893 


Agler  et  al.  1995 
Doroff  and  Gortxcs 

1998 
Doroff  and  Gortxcs 

1998 
Agler  era/.  1995 
DeGange  et  al  1995 
USGS  unput><isned 

data 
Doroff  and  GortMCS 

1996. 
Doroff  et  al.  in  prep 
FWS  unpublished  data 
FWS  unpublished  data 

FWS  unpublished  data 

FWS  unpublished  data 

FWS  unput)lished  data 
FWS  unpublished  data 


74,143 


Population  Status  Relative  to  OS? 

The  worldwide  population  of  sea 
otters  in  the  early  1700s  has  been 
estimated  at  150,000  (Kenyon  1969)  to 
300,000  (Johnson  1982).  TTie  size  of  the 
Alaska  sea  otter  population  prior  to 
commercial  depletion  is  unknown. 
Calkins  and  Schneider  (1985)  estimated 
the  statewide  sea  otter  population  at 
100,000  to  150.000  in  1976.  Sea  otter 
populations  have  potentially  high 
reproductive  rates  (Riedman  and  Estes 
1990).  As  a  result,  recovering  otter 
populations  may  temporarily  exceed 
carrying  capacity  (K)  on  a  local  level, 
before  stabilizing  at  a  lower  equilibriimi 
value  (Estes  1990).  These  uncertainties 
make  a  current  determination  of  K  for 


sea  otters  in  Alaska  problematic.  In  the 
face  of  these  uncertainties,  the 
petitioners  propose  a  conservative 
estimate  of  K  for  sea  otters  in  Alaska  of 
100,000  individuals.  Lacking  specific 
information  about  habitat  and  K 
throughout  much  of  Alaska,  we  believe 
this  is  a  reasonable  estimate  of  K  at  this 
time. 

Determination  of  the  Maximum  Net 
Productivity  Level  (MNPL),  which 
defines  the  lower  bound  of  Optimum 
Sustainable  Population  (OSP)  for  any 
marine  manunal  stock  is  difficult.  Initial 
studies  on  marine  mammal  populations 
using  a  generalized  logistic  population 
model  resulted  in  a  MNPL  of  half  of  K. 
Later  studies  based  on  the  life  history 


characteristics  of  marine  mammals 
suggested  that  MNPL  lies  somewhat 
closer  to  K  (Eberhardt  and  Siniff  1977, 
Gerrodette  and  DeMaster  1990).  For 
most  species  of  marine  mammals,  there 
is  insufficient  data  available  to  estimate 
MNPL  accurately  (Taylor  and  DeMaster 
1993).  Where  a  Species-sp>ecific  estimate 
of  MNPL  is  unavailable,  the  best 
available  information  calls  for  applying 
60%  of  K  as  an  approximation  (Barlow 
et  al.  1995).  Using  this  approximation  of 
MNPL  (60%)  for  the  purpose  of 
responding  to  this  petition  and  in  the 
absence  of  specific  productivity  levels 
for  Alaska  sea  otters  and  an  estimated  K 
of  100,000.  the  petitioners  present  a 
lower  threshold  of  OSP  for  sea  otters  in 
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Alaska  of  60,000.  The  best  available 
population  estimate  for  sea  otters  in 
Alaska  (74,143)  is  above  this  threshold. 

Finding  on  the  Petitioned  Action 

Based  on  the  best  available  estimate  of 
current  population  size,  the  statewide 
sea  otter  population  is  above  the 
conservative  estimate  of  OSP.  In 
addition,  although  the  last  Bnalized 
stock  assessment  in  1995  classified  sea 
otters  in  Alaska  as  a  single  stock,  the 
best  scientific  information  currently 
available  indicates  that  multiple  stocks 
exist.  This  information  suggests  that 
three  stocks  occur  in  Alaska:  Southwest, 
southcentral,  and  southeast.  The  best 
available  scientific  information  shows 
that  the  population  in  southeast  Alaska 
is  growing  (Bodkin  et  al.  1999),  and  the 
population  in  southcentral  Alaska  is 
either  stable  or  growing.  While  these 
two  populations  are  either  stable  or 
growing,  the  FWS  acknowledge  that  sea 
otters  in  southwest  Alaska  have 
imdergone  widespread,  dramatic 
declines  in  the  past  10-15  years. 

The  FWS  is  in  the  process  of  revising 
the  stock  assessment  of  sea  otters  in 
Alaska  under  the  MMPA.  and  as  part  of 
this  process  will  make  a  final 
determination  on  the  number  and 
geographic  range  of  Alaska  sea  otter 
stocks.  Stock  identification  is  a  defined 
process  under  the  MMPA  and  while  the 
cxurently  available  biological  data 
indicates  that  three  stocks  are 
appropriate,  the  Service  needs  to  - 
complete  the  stock  assessment  process 
properly  and  in  close  cooperation  with 
our  partners.  The  genetics  study 
conducted  by  the  FWS  was  just  recently 
completed  and  we  expect  the  new  stock 
assessments  to  be  completed  soon.  Once 
these  stock  assessments  are  finalized, 
the  status  of  each  stock  will  be 
evaluated  and  designation  of  a 
southwest  stock  as  depleted  may  be 
warranted  at  that  time. 

The  FWS  acknowledged  the  decline 
of  sea  otters  of  the  Aleutians  by 
designating  them  a  Candidate  Species 
imder  the  ESA  in  August  2000.  In  the 
candidate  species  designation,  the  FWS 
treated  the  sea  otters  in  southwest 
Alaska  as  a  distinct  population  segment 
under  the  ESA  and  its  implementing 
regulations.  Once  funding  is  available 
the  FWS  will  proceed  to  propose  the 
southwest  Alaska  sea  otters  for  Federal 
listing  under  the  ESA.  This  action 
would  be  more  applicable  to  the  sea 
otter  than  a  depleted  designation.  The 
primary  benefits  that  accrue  to  a 
depleted  species  is  the  requirement  for 
a  conservationn  plan  which  is  already 
in  place  for  the  sea  otter,  and  the  ability 
to  publish  regulations  to  regulate 
harvest  if  harvest  is  negatively  affecting 


the  population;  we  do  not  believe 
harvest  is  affecting  the  population.  Also, 
under  section  3(1)(C)  of  the  MMPA  (16 
U.S.C.  1362),  a  species  or  population 
stock  that  is  listed  as  an  endangered 
species  or  a  threatened  species  under 
the  ESA  is  automatically  classified  as 
depleted  imder  the  MMPA.  While 
continuing  to  evaluate  the  sea  otter 
under  both  statutes,  the  FWS  will  also 
continue  to  monitor  population  status 
and  further  assess  causes  of  the  decline, 
to  the  extent  possible  within  available 
resources. 

The  FWS  finds  that  the  petition  did 
not  present  substantial  information  that 
the  petitioned  action  is  warranted.  The 
FWS  has  determined  that  the  statewide 
population  of  sea  otters  in  Alaska  is 
considerably  larger  than  the 
conservative  estimate  of  OSP  presented 
in  the  petition.  Furthermore,  the  best 
available  scientific  information 
indicates  that  multiple  stocks  of  sea 
otter  exist  in  Alaska. 
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Authority:  The  authority  for  this  action  is 
the  Marine  Mammal  Protection  Act  of  1972, 
as  amended,  16  U.S.C.  1361  et  seq. 

Dated:  October  26,  2001. 
Marshall  P.  Jones,  Jr., 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  01-27495  Filed  11-1-01;  8:45  am] 
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UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

Pnvestigation  No.  731-TA-739  (Review)] 

Clad  Steel  Plate  From  Japan 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  antidumping  duty  order  on  clad 
steel  plate  from  Japan  woidd  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time. 

Background 

The  Commission  instituted  this 
review  on  Jime  1,  2001  (66  FR  29829, 
Jime  1,  2001)  and  determined  on 
September  4,  2001  that  it  would 
conduct  an  expedited  review  (66  FR 
49040,  September  25,  2001). 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretary  of  Commerce  on  October  29, 
2001.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3459 
(October  2001),  entiUed  Clad  Steel  Plate 
from  Japan:  Investigation  No.  731-TA- 
739  (Review). 

Issued:  October  29,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koefanke, 
Secretary. 

(FR  Doc.  01-27540  Filed  11-1-01;  8:45  am) 
nil  I  wn  cooe  tbjo  m  p 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

Pnvastigationt  Nos.  701-TA-365-366 
(Review)  and  731-TA-734-735  (Review)] 

Certain  Pasta  From  Italy  and  Turkey 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  five-year  reviews,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  countervailing  and  antidumping 
duty  orders  on  certain  pasta  from  Italy 
and  Turkey  would  be  likely  to  lead  to 
continuation  or  rectirrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time. 

Background 

The  Commission  instituted  these 
reviews  on  June  1,  2001  (66  FR  29831, 
June  1,  2001)  and  determined  on 
September  4,  2001  that  it  would 
conduct  expedited  reviews  (66  FR 
50453,  October  3,  2001). 

The  Commission  transmitted  its 
determinations  in  these  reviews  to  the 
Secretary  of  Commerce  on  October  29, 
2001.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3462 
(October  2001),  entitied  Certain  Pasta 
from  Italy  and  Turkey:  Investigations 
Nos.  701-TA-365-366  (Review)  and 
731-TA-734-735  (Review). 

Issued:  October  29,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-27539  Filed  11-1-01;  8:45  am) 
■aUNQ  COOe  7020-02-P 


DEPARTMENT  OF  JUSTICE 

NoUca  of  Lodging  of  SatUomant 
Agraamont  and  Conaant  Dacraa  Under 
ttM  Comprahanalva  Environmental 
Raaponaa,  Companaatkxi  and  UaMIKy 
Act 

Under  28  CFR  50.7  and  pursuant  to 
section  122(d)(2)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9622(d)(2). 
notice  is  hereby  given  that  on  October 
10,  2001,  a  proposed  Settiement 
Agreement  and  Consent  Decree 
("Decree")  in  United  States  and  State  of 
Colorado  v.  Robert  Friedland,  Civil  No. 
96-N-1213,  was  lodged  with  the  United 


States  District  Court  for  the  District  of 
Colorado.  The  United  States  and  State  of 
Colorado  filed  this  action  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  for  recovery  of  costs  incurred  by  the 
United  States  and  State  of  Colorado  in 
responding  to  releases  of  hazardous 
substances  at  the  Summitville  Mine 
Superfund  Site  near  Del  Norte, 
Colorado. 

Piu'suant  to  the  proposed  Decree,  the 
United  States  and  State  of  Colorado  will 
have  an  allowed  general  unsecured 
claim  jointly  against  defendant 
Industrial  Constructors  Corp.  and  also 
against  Washington  Group  International. 
Inc.,  and  Washington  Contractors 
Group,  Inc.  in  the  amount  of 
$20,288,080  in  the  Bankruptcy  Case 
captioned  In  re:  Washii\gton  Group 
International,  Inc.  Case  No.  BK-N-01- 
31627  (GWZ)  (Bankr.  D.  Nev.).  This 
general  imsecured  claim  will  resolve  the 
claims  of  the  United  States  and  the  State 
of  Colorado  against  defendant  Industrial 
Constructors  Corp.  in  United  States  and 
State  of  Colorado  v.  Robert  Friedland, 
Civil  No.  96-N-1213  (D.  Colo.)  and  also 
will  resolve  the  claims  of  the  State  of 
Colorado  against  defendants 
Washington  Group  International,  Inc.. 
Washington  Contractors  Group,  Inc., 
and  Dennis  Washington  in  United 
States  V.  Sunoco,  Inc.,  et  al..  Civil  No.  • 
01-N-l  (D.  Colo.). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  bom  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to,  United 
States  and  State  of  Colorado  v.  Robert 
Friedland,  Civil  No.  96-N-1213,  and 
D.J.  Ref.  #90-11-3-11338. 

The  Decree  may  be  examined  at  the 
office  of  the  U.S.  Department  of  Justice, 
Environmental  Enforcement  Section, 
999  18th  Street,  Suite  945,  North  Tower. 
Denver,  Colorado:  at  U.S.  EPA  Region  8, 
Office  of  Regional  Coimsel,  999  18th 
Street,  Suite  300,  South  Tower,  Denver 
Colorado.  A  copy  of  the  Decree  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$5.75  (25  cents  per  page  reproduction 


*  The  record  is  defined  in  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 


>  The  record  is  defined  in  $207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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cost)  payable  to  the  Consent  Decree 
Library. 


Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-27608  Filed  11-1-01;  8:45  am] 

BHJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
ActlvKlea:  Proposed  Collection; 
Comment  Request  j 

action:  Notice  of  information  collection 
imder  review:  request  for  premium 
processing  service. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
OfBce  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
an  interim  rule  INS  No.  210»-01;  RIN 
1115-AG03  in  the  Federal  Register  on 
June  1.  2001  at  66  FR  29682,  allowing 
for  emergency  OMB  review  and 
approval,  as  well  as  a  60-day  public 
comment  period.  No  comments  were 
receiveiby  the  INS  on  this  proposed 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  3, 
2001 .  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725-17th  Street,  NW.,  Room 
10235,  Washington,  DC  20530; 
Attention:  Department  of  Justice  Desk 
Officer. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility, 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
response. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Premium  Processing 
Service. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-907,  Immigration 
Services  Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  The  data  collected  on  this  form 

is  used  by  the  Service  to  process 
requests  for  premium  processing  of 
certain  employment-based  petitions  or 
applications  in  accordance  with  section 
286(u)  of  the  District  of  Colmnbia 
Appropriations  Act  of  2002. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  80,000  responses  at  30  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40,000  annual  burden  hoiirs. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 


Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington.  DC  20530. 

Dated:  October  25,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FRDoc.  01-27548  Filed  11-1-01;  8:45  am] 

BaUNG  CODE  4410-ia-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  application  for  removal. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  July  27,  2001  at 
66  FR  39207,  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  this 
information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  December  3, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Room  10235,  Washington. 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-243,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  provided 
on  this  form  allows  the  Service  to 
determine  eligibility  for  the  alien's 
request  for  removal  from  the  United 
States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  41  responses  at  10  minutes 
(.166  hours]  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  siiggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW..  Ste.  1600,  Washington.  DC 
20530. 


Dated:  October  25,  2001. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immipation  and 
Naturalization  Service. 
(FR  Doc.  01-27549  Filed  11-1-01;  8:45  am] 

BHJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
ActtvMos:  Proposed  Collsctlon; 
Comment  Rsqiisst 

ACTION:  Notice  of  information  collection 
under  review:  Canadian  border  boat 
landing  permit. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  1,  2001 
at  66  FR  39794,  allowing  for  a  60-day 
public  comment  period.  No  public 
comment  was  received  on  tl^s 
information  collection. 

The  purpose  of  this  notice  is  to  aUow 
an  additional  30  days  for  public 
comments.  Comments  are  encotu^ed 
and  will  be  accepted  until  December  3, 
2001.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  btirden  and  associated 
response  tiine,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
frt)m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

(3)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  From/Collection: 
Canadian  Border  Boat  Landing  Permit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-68,  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  Section  235  of  the 
Immigration  and  Nationality  Act 
provides  for  the  inspection  of  persons 
entering  the  United  States  from  Canada 
by  small  craft  to  be  inspected  only  once 
during  the  navigational  season,  rather 
than  each  time  they  enter.  Persons 
issued  this  form  are  permitted  to  visit 
the  immediate  shore  area  for  the 
duration  of  the  boating  season  without 
having  to  travel  to  the  nearest  INS  office 
for  inspection. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  68,000  responses  at  10  minutes 
(.316  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,288  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  coUection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natxiralization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Solan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Etepartment  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
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Street.  NW.,  Ste.  1600.  Washington.  DC 
20530. 

Dated:  October  25.  2001.        | 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  justice.  Immiffntion  and 
Naturalization  Service. 

(FR  Doc.  01-27550  Filed  11-1-01;  8:45  am] 

BHJJNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein.  Good  cause 
is  hereby  foimd  for  not  utilizing  notice 
and  public  comment  procedure  thereon 
prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fiinge  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Detennination 
Decision 

The  nvmiber  of  the  decisions  added  to 
the  Government  Panting  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  VII 

California 

CA010042  (Nov.  2,  2001) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

Massachusetts 
MAOlOOOl  (Mar.  2,  2001) 
MA010002  (Mar.  2.  2001) 
MA010003  (Mar.  2,  2001) 
MA010005  (Mar.  2.  2001) 
MA010007  (Mar.  2,  2001) 
MA010008  (Mar.  2.  2001) 
MAO  10009  (Mar.  2,  2001) 
MAOIOOIO  (Mar.  2  2001) 
MA010012  (Mar.  2  2001) 
MA010013  (Mar.  2  2001) 
MA010014  (Mar.  2  2001) 
MA010015  (Mar.  2  2001) 
MA010016  (Mar.  2  2001) 
MA010017  (Mar.  2  2001) 
MA010018  (Mar.  2  2001) 
MA010019  (Mar.  2  2001) 
MA010020  (Mar.  2  2001) 
MA010021  (Mar.  2  2001) 

Maine 
MEOlOOOl  (Mar.  2  2001) 
MEO 10002  (Mar.  2  2001) 
ME010005  (Mar.  2  2001) 
ME010008  (Mar.  2  2001) 
ME010012  (Mar.  2  2001) 

New  Hampshire 
NHOlOOll  (Mar.  2  2001) 

New  Jersey 
NJOIOODI  (Mar.  2  2001) 
NJ010002  (Mar.  2  2001) 
NJ010003  (Mar.  2  2001) 
NJ010006  (Mar.  2  2001) 

New  York 

NYOlOOOl  (Mar.  2  2001) 
NY010002  (Mar.  2  2001) 
NY010003  (Mar.  2  2001) 
NY010004  (Mar.  2  2001) 
NY010005  (Mar.  2  2001) 
NY010007  (Mar.  2  2001) 
NYOIOOIO  (Mar.  2  2001) 
NY010012  (Mar.  2  2001) 
NY0lb013  (Mar.  2  200t) 
NY010014  (Mar.  2  2001) 
NY010015  (Mar.  2  2001) 
NY010016  (Mar.  2  2001) 
NY010017  (Mar.  2  2001) 
NY010018  (Mar.  2  2001) 
NY010020  (Mar.  2  2001) 
NY010021  (Mar.  2  2001) 
NY010026  (Mar.  2  2001) 
NY010033  (Mar.  2  2001) 
NY010037  (Mar.  2  2001) 
NY010039  (Mar.  2  2001) 
NY010041  (Mar.  2  2001) 
NY010043  (Mar.  2  2001) 
NY010045  (Mar.  2  2001) 
NY010048  (Mar.  2  2001) 
NY010071  (Mar.  2  2001) 
NY010d72  (Mar.  2  2001) 

Volume  II 

West  Virginia 
WVOlOOOl  (Mar.  2,  2001) 
WV010003  (Mar.  2.  2001) 
WV010006  (Mar.  2,  2001) 
WVOIOOIO  (Mar.  2.  2001) 

Volume  im 

Alabama 

AL010018  (Mar.  2.  2001) 
North  Carolina 

NC010055  (Mar.  2.  2001) 

Volume  IV 
Illinois 


ILOlOOOl  (Mar.  2,  2001) 
IL010002  (Mar.  2,  2001] 
IL010007  (Mar.  2,  2001) 
IL010013  (Mar.  2,  2001) 
IL010016  (Mar.  2,  2001) 
IL010017  (Mar.  2,  2001) 
IL010035  (Mar.  2,  2001) 
IL010O42  (Mar.  2,  2001) 
IL010049  (Mar.  2,  2001) 
IL010052  (Mar.  2,  2001) 
IL010054  (Mar.  2.  2001) 
Indiana 
INOlOOOl  (Mar.  2,  2001) 
IN010002  (Mar.  2,  2001) 
IN010003  (Mar.  2,  2001) 
IN010004  (Mar.  2,  2001) 
IN010005  (Mar.  2,  2001) 
IN010006  (Mar.  2,  2001) 
IN010008  (Mar.  2,  2001) 
IN010016  (Mar.  2,  2001) 
IN010047  (Mar.  2,  2001) 

Volume  V 

Iowa 
IA010003  (Mar.  2,  2001) 
IA010004  (Mar.  2,  2001) 
IA010005  (Mar.  2.  2001) 
IA010006  (Mar.  2.  2001) 
IA010007  (Mar.  2,  2001) 
IA010009  (Mar.  2,  2001) 
IA010029  (Mar.  2.  2001) 
IA010032  (Mar.  2,  2001) 
IA010038  (Mar.  2,  2001) 
IA010056  (Mar.  2,  2001) 
IA010059  (Mar.  2,  2001) 
IA010060  (Mar.  2.  2001) 
1A010067  (Mar.  2,  2001) 
IA010070  (Mar.  2,  2001) 

Missouri 
MO010006  (Mar.  2,  2001) 

Nebraska 
NEOlOOOl  (Mar.  2,  2001) 
NE010003  (Mar.  2.  2001) 
NE010019  (Mar.  2,  2001) 

Volume  VI 

North  Dakota 
NDOlOOOl  (Mar.  2.  2001) 
ND010002  (Mar.  2,  2001] 
ND010004  (Mar.  2,  2001) 
ND010008  (Mar.  2.  2001) 
ND010015  (Mar.  2.  2001) 

Oregon 
OROlOOOl  (Mar.  2.  2001) 
OR010017  (Mar.  2.  2001) 

Washington 
WAOlOOOl  (Mar.  2.  2001) 
WA010002  (Mar.  2,  2001] 
WA010008  (Mar.  2,  2001) 

Volume  Vn 

California 
CAOlOOOl  (Mar.  2,  2001) 
CA010002  (Mar.  2,  2001) 
CA010009  (Mar.  2,  2001) 
CA010029  (Mar.  2,  2001) 
CA010030  (Mar.  2,  2001) 
CA010031  (Mar.  2,  2001) 
CA010033  (Mar.  2,  2001) 
CA010035  (Mar.  2,  2001) 
CA010036  (Mar.  2.  2001) 
CA010O37  (Mar.  2.  2001) 
CA010038  (Mar.  2,  2001) 
CA010039  (Mar.  2,  2001) 
CA010040  (Mar.  2,  2001) 
CA010041  (Mar.  2,  2001) 


Nevada 
NVOlOOOl  (Mar.  2,  2001) 
NV010003  (Mar.  2,  2001) 
NV010004  (Mar.  2,  2001) 
NVOIOOOS  (Mar.  2,  2001) 
NV010006  (Mar.  2,  2001) 
NV010007  (Mar.  2,  2001] 
NVOIOOOS  (Mar.  2,  2001) 
NVOlOOOg  (Mar.  2,  2001) 

General  Wage  Determination  Publica^mi 

General  wage  determinationa  issued  under 
the  Davis-Bacon  and  related  Acts,  including 
those  noted  above,  may  be  found  in  the 
Government  Printing  Office  (GPO)  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at  each 
of  the  50  Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400  Government 
Depository  Lilvaries  across  the  country. 

General  wage  determinations  issued  under 
the  Davis-Bacon  and  related  Acts  are 
available  electronically  at  no  cost  on  the 
Govenmient  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They  are 
also  available  electronically  by  subscription 
to  the  Davis-Bacon  Online  Service  (http:// 
davisbacon.fedworld.gov]  of  the  National 
Technical  Information  Service  (NTIS)  of  the 
U.S.  Department  of  Commerce  at  1-800-363- 
2068.  This  subscription  offers  value-added 
features  such  as  electronic  delivery  of 
modified  wage  decisions  directly  to  the 
user's  desktop,  the  ability  to  access  prior 
wage  decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be  purchased 
from:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC 
20402  (202)  512-1800. 

When  ordering  hard-copy  subscription(s). 
be  sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for  any 
or  all  of  the  six  separate  volumes,  arranged 
by  State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by  each 
volume.  Throughout  the  remainder  of  the 
year,  regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  25th  day 
of  October  2001. 
Terry  Sullivan, 

Acting  Chief,  Bmnch  of  Construction  Wage 
Determinations. 
(FR  Doc.  01-27339  Filed  11-1-01;  8:45  am) 

MLUNQ  COOC  4S10-27-H 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Masting 

agency:  Medicare  Payment  Advisory 

Commission. 

action:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
November  15,  2001,  and  Friday, 
November  16,  2001,  at  the  Ronald 


Reagan  Building,  International  Trade 
Center,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  10  a.m. 
on  November  15,  and  at  9  a.m.  on 
November  16. 

Topics  for  discussion  include:  Quality 
improvement  for  health  plans  and 
providers;  Medicare  program 
complexity  and  regulatory  burden; 
payment  for  outpatient  pain 
management  procedures;  blood  safety 
requirements:  impact  on  hospital  costs 
and  payment  options;  measuring 
payment  adequacy  and;  updating 
payments  in  traditional  Medicare;  the 
Medigap  insurance  market;  Medicare's 
hospice  benefit;  and  Medicare+Choice. 

Agendas  will  be  mailed  on  November 
6,  2001.  The  final  agenda  will  be 
available  on  the  Commission's  Web  site 
( www.MedPA  C.gov) . 
ADDRESSES:  MedPAC's  address  i&:.1730 
K  Street,  NW.,  Suite  800,  Washington, 
DC  20006.  The  telephone  number  is 
(202)  653-7220. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  Ellison,  Office  Manager,  (202) 
653-7220. 

Mnrray  N.  Roaa, 

Executive  Director. 

[FR  Doc.  01-27553  Filed  11-1-01;  8:45  am) 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Rsqusst  for  hfifomiatlon  on 
Telecommunications  Emergency 
Alerting  CafMbilWes 

agency:  National  Communications 

System  (NCS). 

action:  Request  for  information. 

SUMMARY:  The  National 
Communications  System  (NCS)  is 
seeking  information  on  potential 
emergency  notification  capabilities; 
before,  during,  and  after  an  emergency: 
via:  (1)  The  Public  Telephone  System. 
Notified  telephone  numbers  might  be  all 
lines  in  a  geographic  area  or  a  pre- 
loaded list  of  telephone  numbers;  (2) 
Paging  Systems.  "These  might  be  digital 
text  and/or  voice  messaging  systems. 
Notified  pagers  might  be  all  pagers  in  a 
geographic  area  or  a  pre-loaded  list  of 
pager  nimibers;  (3)  Cellular  Telephones. 
These  might  be  notified  by  digital  text 
messaging  and/or  voice.  Notified 
cellular  telephones  might  be  all  cellular 
telephones  in  a  geographic  area  or  a  pre- 
loaded list  of  cellular  telephone 
nimibers. 

DATES:  Submissions  should  be  made 
within  21  days  of  the  date  of  this  notice. 
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AOOAESSES:  National  Communications 
System,  Attn:  N2,  701  South  Court 
House  Road,  Arlington,  VA  22204-2198, 
ba7Trf@7Jcs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  BaiT,  Jr.,  National  Communications 
System.  Attn:  N2.  701  South  Court 
House  Road,  Arlington,  VA  22204-2198, 
telephone  (703)  607-6157,  fax  (703) 
607-4830,  e-mail  address, 
barrd@ncs.gov. 

SUPPt^MENTARY  INFORMATION:  The 
requested  information  is  for  planning 
purposes  and  does  not  constitute  a 
conunitment,  implied  or  otherwise,  that 
a  procurement  action  will  be  isued.  No 
entitlement  to  pajrment  of  direct  or 
indirect  costs  or  charges  by  the 
Government  will  arise  as  a  result  of  the 
submission  of  information.  The 
Government  shall  not  be  liable  for  or 
suffer  any  consequential  damages  for 
any  improperly  identified  proprietary 
information.  Proprietary  iidormation 
will  be  safeguarded  in  accordance  with 
the  applicable  Government  regulations. 
If  there  is  a  GSA  or  other  contract 
vehicle  already  available  few  the 
technology  being  proposed,  please 
include  this  information  in  the 
response. 

Peter  M.  Fonash, 

Federal  Register  Certifying  Officer,  National 

Communications  System. 

[FR  Doc.  01-27555  Filed  11-1-01;  8:45  am) 

■LUNG  COM  S0O1-0e-M 


NATIONAL  SCIENCE  INFORMATION 

Agancy  Information  Collection 
Actlvitlaa:  Propoaad  Collection; 
ConMnant  Raqiiaat 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment.  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  The  acciu^cy 
of  the  Agency's  estimate  of  the  burden 
of  the  proposed  collection  of 
information;  (c)  Ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (d)  Ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technslogy. 

DATES:  Written  comments  should  be 
received  by  January  2,  2002,  to  be 
assured  of  consideration.  Comments 
received  after  that  date  would  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  e-mail  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information- 
Relay  Service  (FIRS)  at  l-«00-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  The  Evaluation  of 
NSF's  Graduate  Teaching  Fellows  in  K- 
12  Education  (GK-12)  Program. 

OMB  Control  No.:  3145-New. 

Expiration  Date  of  Approval:  Not 
applicable. 

1.  Abstract:  This  dociiment  has  been 
prepared  to  support  the  clearance  of 
data  collection  instruments  to  be  used 
in  the  evaluation  of  the  Graduate 
Teaching  Fellows  in  K-12  Education 
(GK-12).  GK-12  is  a  fellowship  that 
offers  graduate  students  and  advanced 
undergraduates  the  opportunity  to  serve 
as  resources  for  K-12  teachers  of  science 
and  mathematics.  The  study  design 
focuses  on  GK-12  projects  funded 
during  the  period  1999-2002  and 
involves  two  types  of  studies.  One 
consists  of  Case  Studies  of  three  cohorts 
of  GK-12  projects.  The  second  is  a 
SURVEY  of  all  GK-12  projects  funded  in 
this  time  period.  This  OMB  submission 
seeks  clearance  for  data  collection 
instnmients  for  both  studies. 

2.  Expected  Respondents:  The 
expected  respondents  are  GK-12 
Fellows,  Cooperating  Teachers  in  the 
school  districts  where  the  Fellows  are 
placed.  Principal  Investigators,  and 
other  educators  associated  directly  with 
the  GK-12  Program. 

3.  Burden  on  the  Public:  The  total 
elements  for  this  collection  is  1,823 


burden  hours  for  a  maximum  of  3,645 
participants  assuming  an  80-100% 
response  rate.  The  average  annual 
reporting  burden  is  2  hours  per 
respondent.  The  burden  on  the  public  is 
negligible;  the  study  is  limited  to  project 
participants  that  have  received  funding 
from  the  NSF  GK-12  program. 

Dated:  October  29,  2001. 
Suzanne  H.  Plimpton, 

NSF  Reports  Clearance  Officer. 

[FR  Doc.  01-27489  Filed  11-1-01;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Adviaory  Committaa  for 
CytMrlnfraatructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Cyberinfrastructure  (#10719). 

Date/Time:  Wednesday,  Nov.  21,  2001,  2 
pm-5  pm  EDT. 

Place:  Rm.  130,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Open  Teleconference 
Meeting.  Persons  wishing  to  attend  the 
meeting  at  NSF  should  contact  Richard 
Hilderbrandt  to  arrange  for  a  visitor's  pass. 

Contact  Person:  Dr.  Richard  Hilderbrandt, 
Program  Director.  Division  of  Advanced 
Computational  Infrastructure  and  Research, 
Suite  1122,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington.  VA 
22230.  Tel:  (703)  292-7093,  e-mail: 
rhilderb@nsf.gov. 

Purpose  of  Meeting:  To  develop  a  plan  for 
the  preparation  of  a  report  to  the  National 
Science  Foundation  concerning  he  broad 
topic  of  advanced  cyberinfrastructure  and  the 
evaluation  of  the  existing  Partnerships  for 
Advanced  Computational  Infr-astructure. 

Agenda: 
Announcements  and  news  sharing. 
Sub-committee  status  reports. 
Comments  by  invited  visitors. 
Review  of  draft  of  outline  of  report. 
Next  Steps. 
Matters  Arising. 

Dated:  October  30.  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-27618  Filed  11-1-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docfcat  No.  50-331] 

Nuclear  Management  Company,  LLC; 
Duana  AmoM  Energy  Center 
Environmental  Aaaeeament  and 
Finding  of  No  Significant  Impact 
Related  to  a  Propoeed  Ucenee 
Amendment  To  Increaea  the  Maximum 
Rated  Thermal  Power  Level 

The  U.S.  Nuclear  R^ulatory 
Commission  (NRG)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-49,  issued 
to  Nuclear  Management  Company,  LLC 
(NMC).  for  operation  of  the  Ehiane 
Arnold  Energy  Center,  located  in  Linn 
County.  Iowa.  Therefore,  pursuant  to  10 
CFR  51.21  and  10  CFR  51.35,  the  NRC 
is  issuing  this  environmental 
assessment  and  finrfing  of  no  significant 
impact. 

Environmental  AaBeannimt 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
NMC,  the  operator  of  DAEC,  to 
incrementally  increase  its  electrical 
generating  capacity  by  raising  the 
maximum  reactor  core  power  level  from 
1658  MWt  to  1912  MWt,  15.3  percent 
above  the  current  maximtim  licensed 
power  level.  The  change  is  considered 
an  EPU  for  a  BWR  because  it  would 
raise  the%actor  core  power  level  more 
than  approximately  7  percent  above  the 
original  maximum  licensed  power  level. 
A  previous  4.1 -percent  power  uprate. 
implemented  in  1985,  raised  the 
original  maximum  power  level  from 
1593  MWt  to  1658  MWt.  A  power 
uprate  increases  the  heat  output  of  the 
reactor  to  support  increased  turbine 
inlet  steam  flow  requirements  and 
increases  the  heat  dissipated  by  the 
condenser  to  support  increased  turbine 
exhaust  steam  flow  requirements. 

The  proposed  action  is  in  accordance 
with  NMC's  application  for  amendment 
dated  November  16,  2000,  as 
supplemented  April  16  (two  letters)  and 
17;  May  8  (two  letters).  10. 11  (two 
letters).  22.  and  29;  June  5, 11. 18.  21. 
and  28;  July  11, 19.  and  25;  and  August 
1, 10, 16.  and  21;  and  October  17.  2001, 
and  NMC's  "Supplement  to  DAEC 
Environmental  Report,"  submitted  on 
September  22.  2000.  in  advance  of  the 
application. 

The  NRC  previously  published  a  draft 
environmental  assessment  of  the 
proposed  action  in  the  Federal  Register 
(66  FR  48482.  September  20,  2001)  and 
offered  an  opportunity  for  public 
comment.  No  comments  were  received. 


Need  for  the  Proposed  Action 

Alliant  Energy— lES  Utilities  (Alliant). 
the  principal  owner  of  DAEC,'  has 
compared  the  projected  load  groMrth  to 
its  electrical  generating  capacity  and  has 
determined  a  need  for  additional 
capacity  in  its  territory.  Alliant's 
obligated  capacity  is  expected  to 
increase  by  2  percent  per  year.  The 
proposed  EPU  would  add  80  megawatts 
of  electrical  generating  capacity  to  the 
grid.  The  estimated  cost  of  adcUng  this 
generating  capacity  is  approximately 
half  the  cost  of  purchasing  power  and 
one-third  the  cost  of  provi(Ung  the 
power  by  constructing  a  new  combined- 
cycle,  natural-gas-fueled  fecility. 
llierefore,  Alliant  concluded  that 
increasing  DAEC's  capacity  would  be 
the  most  economical  option  for 
increasing  power  supply.  Furthwmore, 
unlike  fossil  fuel  plants,  DAEC  does  not 
routinely  emit  sulfur  dioxide,  nitrogen 
oxide,  carbon  dioxide,  or  other 
atmospheric  pollutants. 

Environmental  Impacts  of  the  Proposed 
Action 

At  the  time  of  the  issuance  of  the 
operating  license  for  DAEC.  the  NRC 
staff  noteid  that  any  activity  authorized 
by  the  license  woiild  be  encompassed 
by  the  ovwall  action  evaluated  in  the 
Final  Environmental  Statement  (FES) 
for  the  operation  of  DAEC,  which  was 
issued  in  March  1973.  The  original 
operating  license  for  DAEC  allowed  a 
maximum  reactor  power  level  of  1593 
MWt.  On  September  22,  2000,  NMC 
submitted  a  supplement  to  its 
Environmental  Report  supporting  the 
proposed  EPU  action  and  provided  a 
summary  of  its  conclusions  concerning 
the  environmental  impacts  of  the 
proposed  action.  Based  on  the  NRC 
staff^s  independent  analyses  of  the 
nonradiological  and  radiological 
impacts  and  the  evaluation  performed 
by  the  licensee,  the  staff  has  concluded 
that  the  environmental  impacts  of  the 
EPU  are  bounded  by  the  environmental 
impacts  previously  evaluated  in  the  FES 
because  the  EPU  does  not  involve 
extensive  changes  to  plant  systems  that 
directly  or  indirectly  interface  with  the 
environment.  Additionally,  the  licensee 
states  that  no  changes  to  the  National 
Pollutant  Discharge  Elimination  System 
permit  issued  by  the  State  would  be 
necessary. 


1 0n  January  10.  2001.  the  NRC  published  in  the 
Federal  Ragietar  (66  FR  2009)  an  Environmental 
Auessment  and  Finding  of  No  SigniGcant  Impact 
regarding  a  requested  change  to  the  DAEC  operating 
license  to  reflect  the  proposed  change  in  the 
owner's  name  from  lES  Utihties,  Inc..  to  Interstate 
Power  and  Light  Company.  The  NRC's  final  action 
regarding  the  requested  name  change  is  pending. 


Nonradiological  Impacts 

The  following  is  the  NRC  staff's 
evaluation  of  the  nonradiological 
environmental  impacts  of  the  EPU  on 
land  use,  water  use,  waste  discharges, 
terrestrial  and  aquatic  biota, 
transmission  facilities,  and  social  and 
economic  conditions  at  DAEC. 

Land  Use  Impacts 

The  proposed  EPU  would  not  modify 
the  land  use  at  the  site,  nor  have  any 
impacts  on  lands  with  historic  or 
ardiaeological  significance.  The 
licensee  states  that  it  has  no  plans  to 
construct  any  new  facilities  or  alter  the 
land  around  existing  facilities, 
including  buildings,  access  roads, 
parking  facilities,  lay  down  areas,  onsite 
transmission  and  distribution 
equipment,  or  poww  line  rights-of-nvay. 
in  conjuaction  with  the  EPU.  The  EPU 
would  not  significantly  affect  the 
storage  of  materials,  including 
chemicals,  fuels,  and  other  materials 
stored  above  or  imder  the  ground.  The 
EPU  would  not  alter  the  aesthetics  of 
the  site.  Therefore,  the  FES  conclusions 
for  impacts  on  land  use  would  remain 
valid  under  EPU  conditions. 

Water  Use  Impacts 

The  staff  evaluated  surface  water  use 
and  groundwater  tise  as  environmental 
impacts  of  water  usage  at  DAEC. 

Surfece  Water  Use 

An  EPU  is  accomplished  by 
increasing  the  heat  output  of  the  reactor, 
thereby  increasing  the  steam  flow  to  the 
turbine,  for  which  increased  feedwater 
flow  is  needed.  The  increased  heat  load 
on  the  cooling  tower  would  cause 
evaporative  losses  to  increase;  therefore, 
cooling  tower  makeup  to  the  circulating 
water  system  increases  to  compensate 
for  the  increase  in  evaporative  losses. 
Cooling  tower  makeup  at  DAEC  is 
supplied  by  the  Cedar  River  and  well 
water  systems.  The  EPU  would  not 
change  the  amoimt  of  water  withdrawn 
from  the  well  water  system.  The  EPU 
would  require  an  increase  in  river  water 
use;  however,  the  licensee  stated  that 
DAEC  would  not  use  more  river  water 
than  permitted.  In  accordance  with  the 
water  appropriation  limits  of  the  Iowa 
Department  of  Natural  Resources 
(IDNR),  DAEC  may  withdraw  a 
maximum  of  12.575  million  gallons  per 
year  (MGY)  from  the  Cedar  River  at  a 
rate  of  27,000  gallons  {>er  minute  (gpm) 
minus  the  total  well  water  withdrawal 
rate  (3000  gpm).  Special  operating 
restrictions  apply  at  lower-than-average 
river  flows  if  the  withdrawal  would 
reduce  the  river  flow  to  less  than  500 
cubic  feet  per  second  (cfs).  A  maximum 
flow  rate  of  11,000  gpm  and  an  annual 
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withdrawal  rate  of  5782  MGY  were 
analyzed  in  the  FES.  During  the  years 
1996  through  1999.  the  flow  at  DAEC 
averaged  5680  gpm.  The  licensee 
predicts  the  flow  will  be  6700  gpm 
under  EPU  conditions.  The  predicted 
flow  average  under  EPU  conditions  is 
approximately  40  percent  less  than  that 
analyzed  in  the  FES  and  is  below  the 
IDNR-permitted  limits.  In  the  period 
1996-1999,  the  annual  withdrawal  rate 
at  DAEC  averaged  3000  MGY;  the 
licensee  projects  it  will  be  3540  MGY 
under  EPU  conditions.  The  3540  MGY 
projected  average  flow  withdrawal  rate 
is  also  below  the  value  evaluated  in  the 
FES  and  the  IDNR-permitted  limit  of 
12,575  MGY.  The  EPU  would  have  no 
impact  on  the  number  of  cooling  tower 
concentration  cycles  or  on  the  cooling 
tower  flow  rate.  Therefore,  current  water 
appropriation  limits  would  be 
maintained  and  the  conclusions  in  the 
FES  would  remain  valid  under  the 
proposed  EPU  conditions. 

Groundwater  Use 

The  staff  evaluated  the  consumption 
of  groundwater  as  an  environmental 
impact  of  the  proposed  EPU. 
Groundwater  use  at  DAEC  is  governed 
by  a  permit  issued  by  the  IDNR.  The 
permit  limits  DAEC  to  1575  MGY  with 
the  flow  from  all  piunps  not  to  exceed 
3000  gpm.  A  maximiun  flow  rate  of 
1500  gpm  and  a  withdrawal  rate  of  788 
MGY  were  evaluated  in  the  FES.  The 
average  annual  groimdwater  withdrawal 
rate  for  DAEC  is  762  MGY,  with  a 
normal  system  flow  averaging  1420 
gpm. 

The  licensee  stated  that  the  proposed 
EPU  would  not  increase  the 
consumption  of  groundwater,  would  not 
impact  the  well  water  system  flow  path, 
and  does  not  require  any  additional 
cooling  capacity  from  the  groimdwater 
in  order  to  shed  heat  loads.  Therefore, 
the  staffs  conclusions  in  the  FES  on 
groimdwater  use  are  valid  for  the 
proposed  EPU. 


Discharge  Impacts 

The  staff  evaluated  envirorunental 
impacts  such  as  cooling  tower  fogging, 
icing,  drift,  noise,  chemical  discharges 
to  surface  water,  sanitary  waste 
discharges,  blowdown,  thermal  plume 
spread,  temperature  of  the  river  water, 
cold  shock  to  aquatic  biota,  hazardous 
waste  effluents,  and  air  emissions. 

Cooling  Tower  Fogging,  Icing.  Drift,  and 
Noise 

Environmental  impacts  such  as 
fogging,  icing,  cooling  tower  drift,  and 
noise  could  result  from  the  increased 
heat  load  on  the  cooling  tower  under 
EPU  conditions.  In  the  FES,  the  staff 


concluded  that  the  operation  of  the 
DAEC  cooling  towers  may  slightly 
increase  fogging  and  icing  in  nearby 
areas.  The  staff  stated  that  cooling  tower 
drift  was  estimated  to  be  a  maximum  of 
0.1  percent  of  cooling  water  flow,  or 
0.65  cubic  feet  per  second  (290  gpm). 
The  estimates  were  based  on  anticipated 
evaporation  and  drift  rates  of  2.25 
percent  and  0.5  percent  of  tower  flow, 
respectively.  The  licensee  stated  that  the 
total  hours  of  fogging  would  increase  by 
approximately  1.1  hour  per  year  above 
the  nominal  240  hours  per  year,  and 
that  icing  would  be  insignihcant.  The 
proposed  EPU  would  not  change  the 
cooling  tower  flow  or  drift  rate; 
however,  the  evaporation  rate  was 
calculated  to  increase  to  approximately 
3  percent. 

Since  the  original  analysis  in  the  FES, 
the  cooling  towers  at  DAEC  have  been 
upgraded  by  replacing  the  wooden  drift 
eliminators  widi  polyvinyl  chloride 
(PVC)  drift  eliminators.  The  PVC  drift 
eliminators  allow  water  droplets  to 
return  to  the  cooling  tower  air  stream 
and  channel  water  to  the  cooling  tower's 
cold  water  basin,  which  reduces 
evaporation  and  drift  losses. 
Consequently,  the  licensee's  analysis  of 
the  effect  of  the  EPU  on  fogging  is 
conservative. 

After  considering  the  increase  in  heat 
load  on  the  cooling  towers,  the  staff 
concluded  that  the  incremental  effects 
of  fog  attributable  to  the  proposed  EPU 
would  be  negligible  and  would  continue 
to  be  bounded  by  the  FES.  Other  cooling 
tower  impacts,  such  as  drift  and  icing, 
would  not  be  expected  to  change  as  a 
result  of  the  EPU.  Therefore,  the  staff 
finds  that  the  conclusions  in  the  FES  for 
fogging,  icing,  and  cooling  tower  drift 
would  be  valid  under  the  proposed  EPU 
conditions. 

The  FES  also  stated  that  the  operation 
of  the  cooling  towers  would  result  in  a 
noticeable,  but  acceptable,  increase  in 
the  noise  level  at  the  nearest  dwelling. 
The  proposed  EPU  would  not 
significantly  change  the  character, 
sources,  or  energy  of  noise  generated  at 
DAEC.  The  new  equipment  necessary  to 
implement  the  EPU  would  be  installed 
within  existing  plant  buildings  and  no 
significant  increase  in  ambient  noise 
levels  within  the  plant  would  be 
expected.  Therefore,  the  FES 
conclusions  for  noise  levels  would 
remain  valid  under  EPU  conditions. 

Chemical  and  Sanitary  Discharges 

Surface  water  and  wastewater 
discharges  are  regulated  by  the  State  of 
Iowa.  The  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  is 
periodically  reviewed  and  reissued  by 
the  IDNR.  The  present  NPDES  permit 


for  DAEC  authorizes  discharges  from 
two  outfalls,  only  one  of  which  would 
be  affected  by  the  EPU. 

The  use  of^chemicals  and  their 
subsequent  discharge  to  the 
environment  would  not  be  expected  to 
change  significantly  as  a  result  of  the 
proposed  EPU.  The  cooling  tower 
concentration  cycle  would  remain 
within  the  current  range  of  3.5  to  4.0. 
Therefore,  the  concentration  of 
pollutants  in  the  effluent  stream  would 
remain  the  same.  No  changes  to  the 
sanitary  waste  systems  or  to  the 
parameters  regulated  by  the  NPDES 
permit  would  be  needed  to  accomplish 
the  EPU.  Sanitary  waste  from  DAEC  is 
discharged  directly  to  the  DAEC  sewage 
treatment  plant  in  accordance  with  a 
permit  from  the  State  of  Iowa. 

Blowdown 

Total  discharge  would  increase 
linearly  with  blowdown  flow.  It  is 
anticipated  that  the  blowdown  flow 
would  increase  18  percent  as  a  result  of 
the  EPU.  Blowdown  for  the  circulating 
water  system  is  discharged  into  the 
Cedar  River.  The  FES  conservatively 
assumed  a  blowdown  flow  rate  of  4000 
gpm.  The  actual  blowdown  flow  rate  is 
1570  gpm  and  the  blowdown  flow  rate 
calculated  for  EPU  conditions  would  be 
1850  gpm.  During  winter,  the  season 
which  DAEC  discharges  would  have  the 
greatest  impact  on  river  water 
temperature,  the  actual  average 
blowdown  temperature  is  30  d^^rees 
Fahrenheit  (°F)  less  than  that  assumed 
in  the  FES.  The  EPU  would  increase  the 
blowdown  discharge  temperature  by 
approximately  1.6  °F.  Typical  discharge 
temperatures  and  flow  rates  are  below 
the  current  limits  so  it  would  not  be 
necessary  to  modify  the  NPDES  permit 
to  implement  the  proposed  EPU. 

Thermal  Plume  Spread  and 
Temperature  of  River  Water 

The  actual  average  blowdown  flow 
rate  is  1,570  gpm.  "rhe  FES  assumed  a 
value  of  4,000  gpm.  The  increased 
values  for  uprated  power  blowdown 
temperature  and  flow  are  still  bounded 
by  the  calculation  of  the  FES. 
Consequently,  the  FES  conclusions 
remain  valid.  The  FES  concluded  that 
the  thermal  plume  would  be  less  than 
1  acre  in  area  and  would  reach  less  than 
a  quarter  of  the  reach  across  the  river. 
The  EPU  would  increase  the  discharge 
temperature  by  1.6  °F  and  the  flow  rate 
by  18  percent.  However,  the  EPU  would 
not  noticeably  increase  the  plume  size. 

Under  worst-case  winter  conditions, 
the  2  °F  isotherm  was  predicted  to 
extend  about  250  feet  downstream  with 
a  width  of  about  70  feet.  A  discharge 
temperature  of  72  "F  for  the  month  of 
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January  was  analyzed  in  the  FES. 
Historically,  in  winter,  when  discharges 
would  have  the  greatest  impact  on  river 
water  temperature,  the  actual  average 
blowdown  temperature  is  30  °F  less 
than  that  assumed  in  the  FES.  The 
average  discharge  temperature  (from 
1961  to  1990)  for  the  month  of  January 
was  36  °F.  and.  as  stated  above,  the  EPU 
would  increase  the  discharge 
temperature  by  only  1.6  "F. 
Consequently,  the  actual  size  of  the 
thermal  plume  is  smaller  than  predicted 
in  the  FES. 

Under  worst-case  summer  conditions, 
with  the  same  assumptions  and  data 
used  to  calculate  the  circulating  water 
discharge  temperature,  the  2  "F  isotherm 
was  predicted  to  extend  about  75  feet 
downstream  of  the  discharge  point  with 
a  width  of  about  35  feet.  Thermal 
mapping  conducted  in  August  1989, 
demonstrated  the  conservative  nature  of 
the  assumptions  in  the  FES.  The 
mapping  was  performed  at  100-percent 
reactor  power.  The  2  "F  isotherm 
extended  to  between  100  and  150  feet 
downstream,  and  was  restricted  to 
within  10  feet  of  the  bank  (i.e.  10  feet 
wide).  At  150  feet  downstream,  there 
was  no  detectible  plume.  The  total 
plume  area  was  less,  therefore,  than  that 
predicted  for  the  2  °F  isotherm  in  the 
FES,  and,  as  stated  above,  the  EPU 
would  not  noticeably  increase  the 
plume  size.  The  staff  concludes  the 
plxmies  for  both  sununer  and  vdnter 
cases  are  bounded  by  the  FES.  The 
conditions  analyzed  in  the  FES  would 
be  expected  to  remain  valid  under  the 
proposed  EPU  conditions. 

Cold  Shock 

Cold  shock  to  an  aquatic  biota  occurs 
when  the  warm  water  discharge  from  a 
plant  abruptly  stops  because  of  an 
unplanned  shutdown,  resulting  in  a 
temperature  drop  of  the  river  water  and 
the  possible  adverse  impact  on  aquatic 
biota.  The  probability  of  an  unplaimed 
shutdown  is  independent  of  a  power 
uprate.  As  discussed  previously,  the 
discharge  canal  temperature  at  EPU 
conditions  would  be  at  least  10  "F  less 
than  the  value  evaluated  in  the  FES. 
Additionally,  the  plume  size  would  not 
increase  appreciably  under  power 
uprate  conditions  and  would  be  smaller 
than  analyzed  in  the  FES.  Therefore,  the 
risk  of  aquatic  biota  mortality  by  cold 
shock  would  continue  to  be  bounded  by 
the  conclusions  in  the  FES. 

Hazardous  Waste  Generation  and  Air 
Emissions 

Hazardous  waste  generated  from 
routine  plant  operations  and  air 
emissions  from  the  plant  heating  boiler 
and  diesel  generators  are  controlled  by 


county  permits.  A  power  uprate  would 
not  have  a  significant  impact  on  the 
quality  or  quantity  of  effluents  from 
these  sources,  and  operation  under  EPU 
conditions  would  not  reduce  the  margin 
to  the  limits  established  by  the 
applicable  permits.  Therefore,  the 
conclusions  in  the  FES  would  remain 
valid. 

Tenestrial  Biota  Impacts 

The  proposed  EPU  would  not  result 
in  a  land  disturbance  that  could 
adversely  impact  the  habitat  of  any 
terrestrial  plant  or  animal  species.  The 
licensee  stated  that  according  to  a  recent 
review  by  the  IDNR,  there  were  no 
known  rare  or  endangered  terrestrial 
species  within  the  area  of  the  site 
boundary.  Additionally,  the  licensee 
stated  that  land  use  would  remain  the 
same  as  evaluated  in  the  FES.  Therefore, 
the  stafTs  conclusions  in  the  FES  about 
the  impact  on  terrestrial  ecology, 
including  endangered  and  threatened 
plant  and  animal  species,  would  remain 
valid  for  the  proposed  EPU. 

Aquatic  Biota  Impacts 

The  impacts  of  operation  of  the  river 
water  intake  include  impingement  of 
fish  on  the  traveling  screens  at  the 
intake  structure  and  the-  entrainment  of 
benthic  organisms.  The  losses 
associated  with  the  impingement  and 
entrainment  of  organisms  were  assessed 
in  the  FES  and  were  judged  to  be 
insignificant.  The  effect  of  the  EPU  on 
the  impingement  and  entrainment  of 
organisms  also  would  be  insignificant. 
Fish  impingement  totals  are  t)rpically 
less  than  500  fish  per  year  and  are 
considered  to  be  very  low,  considering 
the  size  and  composition  of  the  fish 
population  in  the  Cedar  River. 
Additionally,  the  licensee  stated  that 
there  were  no  known  rare  or  endangered 
aquatic  species  in  the  plant  site  vicinity. 
Therefore,  the  staff's  conclusions  in  the 
FES  as  to  impingement,  entrainment, 
and  endangered  and  threatened  aquatic 
species  would  remain  valid  for  the 
proposed  EPU. 

Transmission  Facility  Impacts 

Environmental  impacts,  such  as 
exposure  to  electromagnetic  fields 
(EMFs)  and  shock  could  result  from  a 
major  modification  to  transmission  line 
facilities.  However,  the  licensee  stated 
that  no  change  would  be  made  to  the 
existing  transmission  line  design  or 
operation  as  a  result  of  the  proposed 
Q'U.  Higher  main  transformer  capacity 
would  be  necessary  to  deliver  the 
additional  power  to  the  offsite  grid  and 
certain  modifications  to  offsite 
substations  are  being  planned  to 
enhance  stability  at  various  grid 


locations.  These  modifications  are 
consistent  with  Alliant's  program  of 
systematic  improvements  in  grid 
stabuity  and  its  commitments  to  the 
Mid-Continent  Area  Power  Pool  and  the 
Mid-America  Interconnected  Network; 
modifications  would  be  performed 
within  existing  substations.  Therefore, 
no  significant  environmental  impacts 
from  any  changes  in  transmission 
facilities  design  and  equipment  are 
expected,  and  the  conclusions  in  the 
FES  would  remain  valid. 

The  rise  in  generator  output 
associated  with  EPU  would  slightly 
increase  the  current  and  the  EMFs  in  the 
onsite  transmission  line  between  the 
main  generator  and  the  plant  substation. 
The  line  is  located  entirely  within  the 
fenced,  licensee-controlled  boundary  of 
the  plant,  and  neither  members  of  the 
public  nor  wildlife  are  expected  to  be 
affected.  Exposure  to  EMFs  from  the 
offsite  transmission  system  is  not 
expected  to  increase  significantly  and 
any  such  increase  is  not  expected  to 
change  the  staff's  conclusion  in  the  FES 
that  no  significant  biological  effects  are 
attributable  to  EMFs  from  high  voltage 
transmission  lines. 

DAEC  transmission  lines  are  designed 
and  constructed  in  accordance  with  the 
applicable  shock  prevention  provisions 
of  the  National  Electric  Safety  Code  and 
the  EPU  would  not  cause  the 
transmission  line  design  to  deviate  from 
the  NESC  provisions.  Therefore,  the 
slight  expected  increase  in  current 
attributable  to  the  proposed  EPU  does 
not  change  the  staff's  conclusion  in  the 
FES  that  adequate  protection  is 
provided  against  hazards  from  electrical 
shock. 

Social  and  Economic  Impacts 

The  staff  has  reviewed  information 
provided  by  the  licensee  regarding 
socioeconomic  impacts,  including 
possible  impacts  on  the  DAEC 
workforce  and  the  local  economy.  DAEC 
employs  more  than  500  people  and  is  a 
major  contributor  to  the  local  tax  base. 
DAEC  personnel  also  contribute  to  the 
tax  base  by  paying  sales  and  property 
taxes.  The  proposed  EPU  would  not 
significantly  affect  the  size  of  the  DAEC 
workforce  and  would  have  no  material 
effect  on  the  labor  force  required  for 
future  outages.  Because  the  plant 
modifications  needed  to  implement  the 
EPU  would  be  minor,  any  increase  in 
sales  taxes  and  local  and  national 
business  revenues  would  be  negligible 
relative  to  the  large  taxes  paid  by  DAEC. 
It  is  expected  that  improving  the 
economic  performance  of  DAEC  through 
cost  reductions  and  lower  total  bus  bar 
costs  per  kilowatt  hour  would  enhance 
the  vdue  of  DAEC  as  a  generating  asset 
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and  lower  the  probability  of  early  plant 
retirement.  Early  plant  retirement  might 
have  a  negative  impact  upon  the  local 
economy  and  the  community  as  a  whole 
by  reducing  public  services, 
emplojrment,  income,  business 
revenues,  and  property  values,  although 
these  reductions  might  be  mitigated  by 
decommissioning  activities  in  the  short 
term.  The  staff  expects  that  conclusions 
in  the  FES  regarding  social  and 
economic  impacts  would  remain  valid 
under  EPU  conditions. 

The  staff  also  considered  the  potential 
for  direct  physical  impacts  of  the 


proposed  EPU,  such  as  vibration  and 
dust  from  construction  activities.  The 
proposed  EPU  would  be  accomplished 
primarily  by  changes  in  station 
operation  and  a  few  physical 
modifications  to  the  facility.  These 
limited  modifications  would  be 
accomplished  without  physical  changes 
to  transmission  corridors,  access  roads, 
other  offsite  facilities,  or  additional 
project-related  transportation  of  goods 
or  materials.  Therefore,  no  significant 
additional  construction  disturbances 
causing  noise,  odors,  vehicle  exhaust, 
dust,  vibration,  or  shock  from  blasting 


are  anticipated,  and  the  conclusions  in 
the  FES  would  remain  valid. 

Summary 

In  summary,  the  proposed  EPU  would 
not  result  in  a  significant  change  in 
nonradiological  impacts  on  land  use, 
water  use,  waste  discharges,  terrestrial 
and  aquatic  biota,  transmission 
facilities,  or  social  and  economic 
factors,  and  would  have  no 
nonradiological  environmental  impacts 
other  than  those  evaluated  in  the  FES. 


Table  1  .—Summary  of  Nonradiolcxsical  Environmental  Impacts  of  an  EPU  at  DAEC 


Land  Use  Impacts 


Water  Use  Impacts: 
Surface  Water  Use 


,.J.. 


Groundwater  Use  

Discharge  Impacts: 

Fogging 

Icing  I 

Cooling  Tower  Drift 1 

Noise 1 

Chemical  and  Sanitary  Discharge 


Slowdown  !. 

Thermal  Plume  and  Temperatire  of  the  River 
Water.  { 


Hazardous  Waste  and  Air  Emissions 
Terrestrial  Biota  Impacts 


Aquatic  Biota  Impacts 

Transmission  Line  Facility  Impacts 

Social  and  Ecorx>mic  Impacts 


No  change  in  land  use  or  aesthetics;  would  not  impact  lands  with  historic  or  archeotogical  sig- 
nificance. 

Increase  in  river  water  withdrawal  rate  to  3540  MGY;  withdrawal  rate  would  remain  within  per- 
mitted levels,  and  within  levels  evaluated  in  the  FES. 
No  change  in  groundwater  use. 

Increase  in  total  hours  of  togging  per  year  by  1.1  hour. 

No  significant  change  in  icing. 

No  significant  change  in  cooling  tower  drift. 

No  significant  charige  in  noise. 

No  expected  change  to  chemical  use  and  subsequent  discharge,  or  sanitary  waste  systems; 

cooling  towers  would  operate  in  the  current  cycle  range.  No  cfianges  to  sanitary  waste  dis- 
charges. 
Increase  in  blowdown  by  18°;  blowdown  would  remain  within  the  permitted  limits. 
No  noticeable  increase  in  thermal  plume  size.  Discharge  temperature  increase  by  1 .6  EF;  river 

temperature  would  remain  within  National  Pollution  Discharge  Elimination  System  limit  of  9 

°F. 
No  cfianges  to  hazardous  waste  sources  or  air  emissions. 
No  change  in  ten'estrial  t>iota  impacts;  no  known  threatened  or  endangered  species  within  the 

site  tXHjndary. 
No  change  in  aquatic  biota  impacts;  no  known  threatened  or  endangered  species  in  the  area 

of  surface  water  intake  or  discharge. 
No  change  to  transmission  line  design  or  operation;  higher  main  transfomrier  capacity  would 

be  needed  to  deliver  additional  power  and  these  changes  would  be  made  within  existing 

substations;  no  change  in  exposure  to  EMFs. 
No  significant  change  in  size  of  DAEC  workforce.  Few  modifications  to  physical  station  facility. 

No  stgnifKant  disturt)ances  from  noise,  odor,  vehicle  exhaust,  dust,  vibration,  or  shock  would 

be  expected  from  construction. 


Radiological  Impacts 

The  staff  evaluated  radiological 
environmental  impacts  on  waste 
streams,  in-plant  and  oHsite  doses, 
accident  analyses,  and  fuel  cycle  and 
transportation  factors.  The  following  is 
a  general  description  of  the  waste 
treatment  streams  at  DAEC  and  an 
evaluation  of  the  environmental 
impacts. 

Radioactive  Waste  Stream  Impacts 

DAEC  uses  waste  treatment  systems 
designed  to  collect,  process,  and  dispose 
of  radioactive  gaseous,  liquid,  and  solid 
waste  in  accordance  with  the 
requirements  of  10  CFR  part  20  and 
Appendix  I  to  10  CFR  part  50.  These 
radioactive  waste  treatment  systems  are 
discussed  in  the  FES.  The  proposed 
EPU  would  not  affect  the  enviroimiental 
monitoring  of  these  waste  streams  or  the 


radiological  monitoring  requirements 
contained  in  licensing  basis  documents. 
The  proposed  EPU  would  not  result  in 
any  changes  in  operation  or  design  of 
equipment  in  the  gaseous,  liquid,  or 
solid  waste  systems.  The  proposed  EPU 
would  not  introduce  new  or  different 
radiological  release  pathways  and 
would  not  increase  the  probability  of  an 
operator  error  or  equipment  malfunction 
that  would  result  in  an  uncontrolled 
radioactive  release.  The  staff  evaluated 
any  changes  in  the  gaseous,  liquid,  and 
solid  waste  streams  for  radiological 
environmental  impact  of  the  proposed 
EPU,  as  set  forth  below. 

Gaseous  Radioactive  Waste  Impacts 

Diiring  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  to  the  site 
environs,  including  small  quantities  of 


noble  gases,  halogens,  particulates,  and 
tritium,  so  that  routine  offsite  releases 
from  station  operation  remain  below  the 
limits  of  10  CFR  part  20  and  appendix 
I  to  10  CFR  part  50  (10  CFR  part  20 
includes  the  requirements  of  40  CFR 
part  190).  The  gaseous  waste 
management  systems  include  the  offgas 
system  and  various  building  ventilation 
systems.  The  proposed  EPU  assumes  an 
increase  in  the  helease  rate  that  is 
linearly  proportional  to  power  increase, 
and  an  increase  in  gaseous  effluents 
would,  therefore,  occur.  The  resiUtant 
effluent  increases  in  noble  gas  and 
iodine-131  activity  are  0.3  and  4E-07 
microcuries  per  second,  respectively. 
The  staff  has  evaluated  information 
provided  by  the  licensee  and  concludes 
that  the  estimated  dose  values  would  be 
below  Appendix  I  requirements  after  the 
EPU.  These  dose  levels  are  very  small, 
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and  have  no  significant  impact  on 
human  helath.  The  effluents  for  noble 
gases  and  effluents  are  well  below  those 
evaluated  in  the  FES.  Therefore,  the 
conclusions  in  the  FES  would  remain 
valid  under  EPU  conditions. 

Liquid  Radioactive  Waste  Impacts 

The  liquid  radwaste  system  is 
designed  to  process  and  recycle  (to  the 
extent  practicable)  the  liquid  waste 
collected  so  that  annual  radiation  doses 
to  individuals  are  maintained  below  the 
guidelines  in  10  CFR  Part  20  and  10 
CFR  Part  50,  Appendix  I.  DAEC  operates 
as  a  zero  radioactive  liquid  release 
plant.  The  staff  expects  no  change  in  the 
zero  release  policy  as  a  result  of  the 
proposed  EPU. 

Filter  backwashing  provides  decanted 
sludge  water  into  the  liqmd  radwaste 
system.  Increasing  the  reactor  thermal 
power  by  15  percent  would  increase  the 
frequency  of  backwashing  necessary  to 
decant  backwash  water  from  the  reactor 
water  cleanup  condensate  demineralizer 
filters  by  approximately  8  to  10  percent. 
However,  since  Alliant  maintaios  a  zero 
radioactive  liquid  release  to  the 
environment,  the  slight  increase  in  flow 
to  the  liquid  radwaste  system  would  be 
recycled  instead  of  disciiaiged. 

The  EPU  conditions  would  not  result 
in  significant  increases  in  the  volume  of 
fluid  from  other  sources  flowing  into  the 
liquid  radwaste  system.  The  reactor 
would  continue  to  be  operated  within 
its  present  pressure  control  band.  Valve 
packing  leakage  voliune  into  the  liquid 
radwaste  system  is  not  expected  to 
increase.  There  would  be  no  changes  in 
reactor  recircidation  pimip  seal  flow  or 
the  flow  of  any  other  normal  equipment 
drain  path.  In  addition,  there  would  be 
no  impact  on  the  dirty  radwaste  or 
chemical  waste  subsystems  of  the  liquid 
radwaste  system  as  a  residt  of  the  EPU 
since  the  operation  and  the  inputs  to 
these  subsystems  are  independent  of 
power  uprate.  Based  on  iniFormation 
submitted  by  the  licensee,  the  staff 
concludes  that  no  significant  dose 
increase  in  the  liquid  pathway  would 
result  from  the  proposed  EPU. 
Therefore,  the  conclusions  in  the  FES 
would  remain  valid  under  EPU 
conditions. 

Solid  Radioactive  Waste  Impacts 

The  solid  radioactive  radwaste  system 
collects,  monitors,  processes,  packages, 
and  provides  temporary  storage 
facilities  for  radioactive  solid  wastes 
prior  to  ofbite  shipment  and  permanent 
disposal.  DAEC  has  implemented 
procedures  to  assure  that  the  processing 
and  packaging  of  wet  and  dry  solid 
radioactive  waste  and  irradiated  reactor 


components  are  accomplished  in 
compliance  with  the  regiilations. 

Wet  Waste:  The  largest  volume 
contributors  to  radioactive  solid  wet 
waste  are  the  spent  resin  and  filter 
sludges  from  the  process  wastes. 
Equipment  waste  from  operation  and 
maintenance  activities,  cjiemical  wastes, 
and  reactor  system  wastes  also 
contribute  to  solid  waste  generation. 
The  staff  expects  that  the  process  wastes 
generated  frxim  the  operation  of  the 
reactor  water  cleanup  filter 
demineralizers  and  the  condensate 
demineralizers  will  increase  by  no  more 
than  10  percent.  More  frequent  reactor 
water  cleanup  backwashes  are 
anticipated  under  EPU  conditions  due 
to  water  chemistry  limits.  The  licensee 
estimates  that  the  backwashes  would 
increase  by  approximately  8  to  10 
percent,  resulting  in  an  additional  3 
cubic  meters  of  resin  waste  per  year. 
The  resultant  total  generation  rate  of 
approximately  36  cubic  meters  per  year 
(CMY),  is  about  half  the  current 
industry  median  value  of  85  CMY  and 
well  below  the  FES  assimied  value  of 
697  CMY.  The  EPU  would  not  involve 
changes  in  either  reactor  water  cleanup 
flow  rates  or  filter  performance.  The 
staff  concludes  that  implementation  of 
the  proposed  EPU  would  not  have  a 
significant  impact  on  the  volume  or 
activity  of  wet  radioactive  solid  waste  at 
DAEC. 

Dry  Waste:  Dry  waste  consists  of  air 
filters,  miscellaneous  paper  and  rags 
frt>m  contaminated  areas,  contaminated 
clothing,  tools  and  equipment  parts  that 
caimot  be  effectively  decontaminated, 
and  solid  laboratory  wastes.  The  activity 
of  much  of  this  waste  is  low  enough  to 
permit  manual  handling.  Dry  waste  is 
collected  in  containers  located 
throughout  the  plant,  compacted  as 
practicable,  and  then  sealed  and 
removed  to  a  controUed-access  enclosed 
area  for  temporary  storage.  Because  of 
its  low  activity,  dry  waste  can  be  stored 
until  enough  is  accumulated  to  permit 
economical  transportation  to  an  offsite 
processing  fecility  or  a  burial  ground  for 
final  disposal.  DAEC  has  indicated  that 
there  will  be  no  significant  change  in 
the  amoimts,  level  of  controls,  or 
methodology  used  for  the  processing 
dry  radioactive  waste  at  DAEC.  The  staff 
concludes  that  implementation  of  the 
proposed  EPU  should  not  have  a 
significant  impact  on  the  volume  or 
activity  of  the  dry  solid  radioactive 
waste  at  DAEC. 

Irradiated  Reactor  Components: 
Irradiated  reactor  components,  such  as 
spent  control  blades,  in-core  ion 
chambers,  and  fuel  assemblies,  must  be 
disposed  of  after  the  life  of  the 
component.  The  volxmie  and  activity  of 


waste  generated  from  spent  control 
blades  and  in-core  ion  chambers  might 
increase  slightly  imder  the  higher  flux 
conditions  associated  with  power  uprate 
conditions.  This  increase  would  be 
mitigated  by  improved  longer-lived 
local  power  range  monitor  strings, 
improved  lower-cobalt-content  control 
rod  blades,  and  longer  fuel  cycles. 
Additionally,  reactor  equipment  waste 
is  stored  in  the  spent  fuel  storage  pool 
before  removal  to  in-plant  or  offsite 
storage  and  final  disposal  in  shielded 
containers  or  casks.  Because  of  the 
mitigating  effects  of  extended  bumup 
and  increased  U-235  enrichment 
compared  to  the  bumups  and 
enrichment  evaluated  in  the  original 
FES,  implementing  the  EPU  would  not 
be  likely  to  have  a  significant  impact  on 
the  amount  of  irradiated  reactor 
components  discharged  fit)m  the 
reactor. 

DAEC  plans  to  load  152  fresh  fuel 
bundles  in  the  initial  refueling  to 
commence  operation  under  the  EPU. 
This  is  approximately  30  bundles  more 
than  for  the  current  refueling  cycle. 
Because  of  the  mitigating  effects  of 
extended  bumup  and  increased  U-235 
enrichment  on  fuel  throughput  under 
power  uprate  operating  conditions,  the 
number  of  irradiated  fuel  assemblies 
discharged  from  the  reactor  would  not 
increase  during  subsequent  reloads. 
Additionally,  the  24-month  operating 
cycle  would  result  in  one  less  fuel 
reload  before  the  license  expiration. 
These  wastes  are  currently  stored  in  the 
spent  fuel  pool  and  are  not  shipped  off 
site.  The  staff  concludes  that 
implementation  of  the  proposed  EPU 
should  not  have  a  significant  impact  on 
the  volume  or  activity  of  the  irradiated 
reactor  components  at  DAEC. 

The  staff  has  generically  evaluated  the 
annual  environmental  impact  of  low- 
and  high-level  solid  wastes  for  a  1000 
MWe  refereitce  reactor.  The  estimated 
activity  of  these  wastes  is  given  in  Table 
S-3  in  10  CFR  51.51  and  would  be 
boimding  under  the  proposed  EPU 
conditions. 

Dose  Impacts 

The  staff  evaluated  in-plant  and 
offsite  radiation  as  part  of  its  review  of 
environmental  impacts  of  the  proposed 
EPU. 

In-Plant  Radiation 

Increasing  the  rated  power  at  DAEC 
might  increase  the  radiation  levels  in 
the  reactor  coolant  system;  however, 
these  potential  increases  would  be 
compensated  for  by  physical  plant 
improvements  and  administrative 
controls,  such  as  shielding,  feedwater 
chemistry,  and  the  plant  radiation 
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protection  program.  Over  the  past  7 
years,  DAEC  has  decreased  the 
occupational  dose  to  DAEC  workers  by 
15  percent  per  year  (based  on  a  rolling 
3-year  average).  The  licensee  stated  that 
it  expects  to  continue  its  downward 
trend  while  operating  under  the 
proposed  EPU  conditions.  The  staff 
evaluated  shielding,  dose  reduction 
programs,  and  corrosion  as  part  of  its 
evaluation. 

Shielding:  DAEC  was  conservatively 
designed  with  respect  to  shielding  and 
radiation  sources.  In  the  shielding 
analysis,  the  assimied  concentrations  for 
reactor  water  fission  and  corrosion 
products  were  4  microcuries  per  cubic 
centimeter  and  0.06  microcuries  per 
cubic  centimeter,  respectively.  The 
normal  value  of  both  reactor  water 
fission  and  corrosion  products  is  0.01 
microciuies  per  cubic  centimeters.  With 
expected  increases  in  operating  activity 
proportional  to  the  proposed  power 
increase,  the  design  shielding 
assumptions  remain  bounding  at  EPU 
conditions. 

Feedwater  Chemistry:  The  original 
design  was  based  on  an  assumed  value 
for  nitrogen-16  (N-16)  concentration  of 
100  microcuries  per  gram.  To  support 
the  injection  of  hydrogen  into  the 
feedwater.  the  licensee  conducted  a 
special  test  in  1989  to  evaluate  the 
impact  and  efficacy  of  injection  rates  of 
up  to  45  standard  cubic  feet  per  minute 
(scfin).  The  licensee  stated  that  the 
results  of  this  test  led  to  an  injection 
rate  of  6  scfin,  which  yields  an 
acceptable  recirculating  system 
electrochemical  potential  and  no 
discemable  N— 16  dose  rate  increase. 
Between  October  1994  and  October 
1996,  the  hydrogen  injection  rate  was 
increased  to  15  scfin  to  extend  corrosion 
protection  to  portions  of  the  core 
internals,  with  a  resultant  increase  in 
dose  rates  of  3.3  times  the  rates  without 
hydrogen  injection.  Although 
occupancy  in  some  areas  was  restricted, 
no  shielding  modifications  were 
required  to  maintain  radiation  levels 
within  acceptable  levels.  Since  1996, 
DAEC  has  imdertaken  a  noble  metals 
injection  program  to  protect  the  core 
internals  from  corrosion  by  reducing 
hydrogen  use.  As  a  result,  the  current 
operational  hydrogen  injection  rate  is 
6.0  scfin.  The  20-percent  increase  in  the 
N-16  dose  rate  from  EPU  would  not 
affect  the  acceptability  of  the  shielding 
design. 

The  equilibrium  activity 
concentration  of  corrosion  products  that 
have  plated  out  on  reactor  coolant 
piping  and  other  surfaces  may 
theoretically  increase  by  the  square  of 
the  power  uprate  increase.  This  is 
primarily  due  to  the  linear  increase  in 


corrosion  products  in  the  primary 
system  bom  the  feedwater  flow  increase 
and  the  linear  increase  in  activation 
events  fttjm  the  core  average  flux 
increase.  However,  this  potential 
increase  would  be  mitigated  by  four 
dose  reduction  programs  at  DAEC: 

1 .  Oxygen  injection  in  the  condensate 
system  started  in  1987. 

2.  Recirculating  system  chemical 
decontaminations  in  1990, 1992, 1993, 
and  1995.' 

3.  Stellite  reduction  efforts  started  in 
1993. 

4.  Depleted  zinc  addition  started  in 
1994. 

As  a  result  of  these  efforts,  the 
concentration  of  soluble  cobalt-60  in  the 
reactor  water  has  decreased  bom  1.3E- 
04  microciuies  per  milliliter  in  early 
1987  to  2.7  E-05  microcuries  per 
milliliter  in  2000.  The  potential 
increases  in  the  volume  and  activity  of 
activated  corrosion  products  at  EPU 
operating  conditions  would  not  negate 
these  efforts,  and  it  is  expected  that 
concentrations  would  continue  to 
decline  imder  EPU  conditions. 
Consequently,  o[>erating  and  shutdown 
radiation  levels  would  not  increase 
under  EPU  conditions. 

Plant  Radiation  Protection  Program: 
The  plant  radiation  protection  program 
would  be  used  to  maintain  individual 
doses  consistent  with  as-low-as- 
reasonably-achievable  policies  and 
below  the  established  limits  of  10  CFR 
Part  20.  Routine  plant  radiation  surveys 
required  by  the  radiation  protection 
program  would  identify  increased 
radiation  levels  in  accessible  areas  of 
the  plant,  and  radiation  zone  postings 
and  job  planning  would  be  adjusted,  if 
necessary.  Time  within  radiation  areas 
is  controlled  under  the  radiation 
protection  program.  Administrative 
dose  control  limits  are  established  well 
below  regulatory  criteria  and  provide  a 
significant  margin  to  regulatory  dose 
limits.  The  licensee  stated  that 
administrative  dose  limits  were  not 
routinely  exceeded  under  present  power 
conditions. 

On  the  basis  of  the  above  information, 
the  staff  concludes  that  the  expected 
annual  collective  dose  for  DAEC, 
following  the  proposed  EPU.  would  still 
be  bounded  by  the  dose  estimates  in  the 
FES. 

Offsite  Doses 

The  slight  increase  in  normal 
operational  gaseous  activity  levels 
under  the  EPU  would  not  affect  the 
large  margin  to  the  offsite  dose  limits 
established  by  10  CFR  Part  20.  In 
addition,  doses  from  liquid  effluents, 
currently  zero,  would  remain  zero  under 
EPU  conditions. 


The  DAEC  Technical  Specifications 
implement  the  guidelines  of  10  CFR  Part 
50.  Appendix  I,  which  are  within  the  10 
CFR  Part  20  limits.  Adjusting  ciurent 
values  for  projected  EPU  increases,  the 
offsite  dose  at  EPU  conditions  is 
estimated  to  be  2.6  E-03  millirads  for 
noble  gas  gamma  air,  1.6E-02  millirads 
for  noble  gas  beta  air,  and  6.8E-03 
thyroid  millirem  for  particulates  and 
iodine.  The  Appendix  I  limits  are  10 
millirads,  20  millirads,  and  15  thyroid 
millirem,  respectively.  The  offsite  dose 
would  continue  to  be  within  the 
Technical  Specification  dose  limits. 

The  EPU  would  not  involve 
significant  increases  in  an  offsite  dose 
fi'om  noble  gases,  airborne  particulates, 
iodine,  or  tritium.  Radioactive  liquid 
effluents  are  not  routinely  discharged 
fitim  DAEC.  In  addition,  as  stated  by  the 
Radiological  Environmental  Monitoring 
Program  for  DAEC,  radiation  bom  shine 
is  not  now  a  significant  exposiue 
pathway,  and  it  would  not  be 
significantly  affected  by  the  proposed 
EPU. 

The  EPU  would  not  create  any  new  or 
different  sources  of  offsite  dose  from 
DAEC  operation,  and  the  EPU  would 
not  involve  significant  increases  in 
present  radiation  levels.  Therefore, 
under  EPU  conditions,  offsite  dose 
would  remain  well  within  regulatory 
criteria  and  would  not  have  a  significant 
impact.  The  staff  concludes  that  the 
estimated  doses  from  both  the  liquid 
and  gaseous  release  pathways  resulting 
from  EPU  conditions  are  within  the 
design  objectives  specified  by  10  CFR 
part  50.  appendix  I.  and  the  limits  of  10 
CFR  part  20. 

Accident  Analysis  Impacts 

The  staff  reviewed  the  licensee's 
analyses  and  performed  confirmatory 
calciilations  to  verify  the  acceptability 
of  the  licensee's  calculated  doses  under 
accident  conditions.  The  staff  concludes 
that  the  proposed  EPU  would  not 
significantly  increase  the  probability  or 
consequences  of  accidents  and  would 
not  result  in  a  significant  increase  in  the 
radiological  environmental  impact  of 
DAEC  under  accident  conditions.  If  the 
license  amendment  request  is  approved, 
the  result  of  the  staffs  calculations  will 
be  presented  in  the  safety  evaluation 
issued  with  the  license  amendment. 

Fuel  Cycle  and  Transportation  Impacts 

The  EPU  would  involve  an  increase  in 
the  average  enrichment  of  the  fuel 
bundle.  The  environmental  impacts  of 
the  fuel  cycle  and  of  transportation  of 
fuel  and  wastes  are  described  in  Table 
S-3  and  S-4  of  10  CFR  51.51  and  10 
CFR  51.52,  respectively.  Table  S-3  of  ID 
CR  51.51  and  S-4  of  10  CFR  51.52  were 
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adopted  by  the  licensee  after  DAEC 
received  its  operating  license. 
Consequently,  the  DAEC  FES  does  not 
contain  a  uranium  fuel  cycle 
environmental  analysis  similar  to  Table 
S-3.  The  impacts  of  transportation  are 
addressed  in  the  Environmental  Report 
and  the  FES,  although  the  conclusions 
are  not  presented  in  the  format  of  Table 
S-4.  An  NRC  assessment  (53  FR  30355, 
dated  August  11, 1988,  as  corrected  by 
53  FR  32322,  dated  August  24, 1988) 
evaluated  the  applicability  of  Table  S- 
3  and  S— 4  to  higher  buraup  cycles  and 
concluded  that  there  is  no  significant 
change  in  environmental  impacts  for 


fuel  cycles  with  uraniimi  enrichments 
up  to  5  weight-percent  U-235  and 
bumups  less  than  60  gigawatt-day  per 
metric  ton  of  uranium  (GWd/MTU)  from 
the  parameters  evaluated  in  Tables  S-3 
and  S-4.  Because  the  fuel  enrichment 
for  the  EPU  would  not  exceed  5  weight- 
percent  U-235  and  the  rod  average 
discharge  exposure  would  not  exceed  60 
GWd/KfTU,  the  environmental  impacts 
of  the  proposed  EPU  would  remain 
bounded  by  these  conclusions  and 
would  not  be  significant 


Summary 

The  proposed  EPU  would  not 
significantly  increase  the  probability  or 
consequences  of  an  accident,  would  not 
introduce  any  new  radiological  release 
pathways,  would  not  result  in  a 
significant  increase  in  occupational  or 
public  radiation  exposures,  and  would 
not  result  in  significant  additional  fuel 
cycle  environmental  impacts. 
Accordingly,  the  NRC  concludes  that  no 
significant  radiological  environmental 
impacts  are  associated  with  the 
proposed  action.  Table  2  summarizes 
the  radiological  environmental  impacts 
of  the  proposed  EPU. 


Table  2.— Summary  of  Radiological  Environmental  Impacts  of  EPU  at  DAEC 


Radiologicai  Waste  Stream  Impacts: 

Gaseous  Waste  

I  iqiHd  Waste  

SoM  Waste: 
Wet  Waste 

An  increase  in  release  rate  that  is  linearly  proportional  to  the  power  increase  woiAl 

be  expected. 
No  chaiige  in  DAEC  zero  liquid  release  poicy. 

Backwashes  would  increase  to  create  approximately  3  cubic  meters  of  resin  per 

Dry  Waste 

year. 

No  significant  changes. 

No  significant  changes. 

Do6e  Impacts 

May  potentially  increase  radMon  levels,  dose  muM  remain  within  pennined  levels 

A<y:idenf  Analysis  Imoacts         

in-plent  and  offsite. 
No  significant  increase  in  the  probability  or  eonsequences  of  an  accident. 

Fuel  Cvde  and  Transoorlation 

Increase  in  bundto  average  enrichment;  impacts  would  remain  within  the  conclusions 

of  Table  S-3  and  TaWe  S-4  of  10  CFR  Part  51 . 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

As  stated  previously,  the  estimated 
cost  of  adding  this  nuclear  generating 
capacity  is  approximately  half  the  cost 
projected  for  purchasing  the  power  and 
one-third  the  cost  of  producing  the 
power  by  constructing  a  new  combined- 
cycle,  natural-gas-fueled  facility.  Alliant 
concluded  that  increasing  DAEC's 
capacity  would  be  the  most  economical 
option  for  increasing  power  supply. 
Furthermore,  unlike  fossil  fuel  plants, 
DAEC  does  not  routinely  emit  sulfur 
dioxide,  nitrogen  oxides,  carbon 
dioxide,  or  other  atmospheric  pollutants 
that  contribute  to  greenhouse  gases  or 
acid  rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  different  than  those 
previously  considered  in  the  FES  for 
DAEC,  dated  March  1973. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  23,  2001,  the  NRC  staff 
consiilted  with  the  Iowa  State  official, 
Mr.  D.  McGhee  of  the  Department  of 
Public  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comment. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  November  16,  2000. 
as  supplemented  April  16  (two  letters) 
and  17;  May  8  (two  letters),  10, 11  (two 
letters),  22.  and  29;  June  5, 11. 18,  21, 
and  28;  July  11, 19,  and  25;  and  August 
1, 10, 16,  and  21;  and  October  17,  2001, 
and  NMC's  "Supplement  to  DAEC 
Environmental  Report,"  submitted  on 
September  22,  2000.  Docimients  may  be 
examined  and/or  copied  for  a  fee  at  the 
NRC's  Public  Docimient  Room,  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 


Publicly  available  records  will  be 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  or 
301-415-2737,  or  by  e-mail  at 
pdiUnrc.gov. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Recklcy. 

Acting  Chief,  Section  J,  Project  Directorate 
m.  Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  01-27716  Filed  11-1-01;  8:45  ami 
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16.  2001,  Room  T-2B3,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  November  16.  2001 — 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  the 
Duke  Cogema  Stone  Webstw  MOX  Fuel 
Fabrication  Facility  construction 
application  authorization.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Ms.  Maggalean  W. 
Weston  (telephone  301/415-3151) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  October  25.  2001.         , 
Sher  Bahadur,  j 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

(PR  Doc.  01-27537  Filed  11-1-01;  8:45  am) 

■LUNQ  COM  79M>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  and  Advisory  Committee 
on  Nuclear  Waste  Joint  Subcommittee 
Meeting;  Notice  of  Meeting 

The  Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  the  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
Joint  Subcommittee  will  hold  a  meeting 
on  November  14,  2001,  Room  T-2B3, 
11545  Rockville  Pike.  Rockville, 
Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday,  November  14.  2001 — 8:30 

a.m.  until  the  conclusion  of  business 

The  ACRS  and  ACNW  Joint 
Subcommittee  will  continue  its 
discussion  on  risk-informed  regulation 
in  the  Office  of  Nuclear  Material  Safety 
and  Safeguards  (NMSS)  including 
Standard  Review  Plan  (SRP)  Chapter  3 
for  integrated  safety  analysis  (ISA),  use 
of  risk-informed  case  studies,  and 
development  of  a  PRA  for  dry  cask 
storage.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the 
ACRS  and  ACNW  hill  Committees. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
ACRS  and  ACNW  full  Committees. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public,  emd 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS/ACNW  staff 
member  named  below  five  days  prior  to 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Ehiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  consultants  who  may  be  present, 
may  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  these  matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Subcommittee's  ruling  on  requests  for 
the  opportimity  to  present  oral 


statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  senior  staff  engineer,  Michael 
T.  Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m:  (EST) 
or  by  e-mail  MTM@NRC.gov.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above-named 
individual  one  to  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  October  26,  2001. 

Howard  J.  Laraon, 

Acting  Associate  Director  for  Technical 
Support,  ACRS/ACNW. 

[PR  Doc.  01-27574  Filed  11-1-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  ttie 
Subcommittees  on  Human  Factors  and 
Safety  Research  Program;  Notice  of 
Meeting 

The  ACRS  Subcommittees  on  Human 
Factors  and  Safety  Research  Program 
will  hold  a  joint  meeting  on  November 
15,  2001,  in  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to     ' 
public  attendance. 
The  agenda  for  the  subject  meeting  shall 

be  as  follows: 

Thursday,  November  15,  2001 — 8:30 
a.m.  until  the  conclusion  of  business 

The  Subcommittees  will  discuss  the 
staffs  proposed  human  reliability 
analysis  (HRA)  research  plan  for  fiscal 
years  2001-2005.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineers 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  considtants  who  may  be 
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present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairmem's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST)  or  by  e-mail  MTM@NRC.gov. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individuals  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  ocoured. 

Dated:  October  26,  2001. 

Howard  J.  Larson, 

Acting  Associate  Director  for  Technical 
Support,  ACRS/ACNW. 

[PR  Doc.  01-27575  Piled  11-1-01;  8:45  am) 

BILLING  CODE  7SaO-01-r 


NUCLEAR  REGULATORY 
COMMISSION 

[SECY-01-0188]    . 

Future  Licensing  and  Inspection 
Readiness  Assessment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing,  for 
information,  the  availability  of  SECY- 
01-0188,  "Future  Licensing  and 
Inspection  Readiness  Assessment," 
dated  October  12,  2001.  This  document 
presents  the  staffs  assessment  of  its 
readiness  to  review  applications  for 
licenses  and  to  inspect  new  nuclear 
power  plants  in  response  to  the 
Commission's  February  13,  2001,  staff 
requirements  memorandimi  (SRM)  for 
COMJSM-00-0003,  "Staff  Readiness  for 
New  Nuclear  Plant  Construction  and  the 
Pebble  Bed  Modular  Reactor,"  Because 
of  the  high  level  of  external  stakeholder 
interest  in  the  assessment  contained  in 
SECY-01-0188,  the  Commission  is 
announcing  its  public  availability  at  this 
time. 

ADDRESSES:  SECY-01-0188  is  available 
for  inspection  and  copying  for  a  fee  at 
the  Commission's  Public  Document 


Room,  U.S.  NRC's  Headquarters 
Building,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  web  site, 
http://www.nrc.gov  (the  Electronic 
Reading  Room).  The  ADAMS  accession 
number  for  SECY-01-0188  is 
MLOl  26402  79.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  docimients 
located  in  ADAMS,  contact  the  NRC 
Public  Docimient  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdi@nrc.gov.  A  free 
single  copy  of  SECY-01-0188  will  be 
made  available  to  interested  parties 
until  the  supply  is  exhausted.  Such 
copies  may  be  requested  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Distribution  Services, 
Washington,  DC  20555-0001  or 
submitting  an  e-mail  to 
distribution@nrc.gov. 

FOR  I^RTH^R  INFORMATION  CONTACT: 

Nanette  Gilles,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  0-11D17, 
Washington,  DC  20555,  Phone  Number: 
(301)  415-1180,  e-mail:  nvg@ivrc.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
SRM  for  COMJSM-00-0003  the 
Commission  directed  the  staff  to  assess 
its  technical,  licensing,  and  inspection 
capabilities  and  identify  enhancements, 
if  any,  that  would  be  necessary  to 
ensure  that  the  agency  can  effectively 
carry  out  its  responsibilities  associated 
with  an  ESP  application,  a  license 
application,  and  the  construction  of  a 
new  nuclear  power  plant.  In  addition, 
the  staff  was  directed  to  critically  assess 
the  regulatory  infrastructure  supporting 
both  part  50  and  part  52,  and  other 
applicable  regulations,  and  identify 
where  enhancements,  if  any,  are 
necessary.  The  Commission  further 
directed  the  staff  to  incorporate  into  its 
planning  the  need  for  early  interactions 
with  the  Advisory  Committee  on 
Reactor  Safeguards  and  to  integrate  the 
tasks  identified  during  this  effort  with 
the  various  related  activities  that  are 
underway.  The  Commission  also 
directed  the  staff  to  provide  the 
Commission  with  a  schedule  and 
resource  estimates  for  completing  these 
tasks.  The  Commission  stated  that  the 
staff  should  encourage  the  industry  to 
be  as  specific  as  possible  about  its  plans 
and  schedules  so  that  the  agency  can 


plan  and  budget  for  advanced  reactor 
activities  without  disrupting  other 
current  important  initiatives.  The 
Commission  also  stated  that  the  staff 
should  work  with  NRC  stakeholders  to 
exercise,  to  the  extent  appropriate,  the 
NRC's  review  process  and  identify 
potential  policy  issues  that  should  be 
addressed  by  the  Commission  in  a 
timely  manner. 

The  staff  provided  its  initial  response 
to  the  February  13,  2001.  SRM  in  a  May 
1,  2001,  memorandum  to  the 
Commission.  As  the  staff  stated  in  that 
memorandum,  the  Future  Licensing  and 
Inspection  Readiness  Assessment 
(FLIRA)  interoffice  working  group  was 
established  to  address  the  abilify  of  the 
NRC  to  support  future  application 
reviews  under  10  CFR  parts  50  and  52 
and  other  applicable  regulations.  The 
FLIRA  working  group  assessed  the 
following  matters: 

•  Licensing  scenarios  for  the  future 
application  reviews,  the  durations  of  the 
reviews,  and  resource  estimates  to 
complete  the  reviews  in  full-time 
equivalents  (Kit)  for  the  NRC  staff  and 
in  dollars  for  technical  assistance 
support; 

•  Critical  skills  that  must  be  available 
within  the  agency  or  that  can  be 
accessed  through  contractual 
agreements  to  perform  these  reviews; 
and 

•  Regulator\'  infrastructure  needs  to 
support  futiu«  licensing  reviews. 

The  attachment  to  SECY-01-0188 
contains  the  FLIRA  working  group's 
assessment  report.  In  developing  its 
estimates  of  the  durations  and  resources 
required  to  conduct  the  reviews 
discussed  in  the  report,  the  staff 
considered  (1)  the  results  of  a  critical 
skills  and  resources  survey  taken  of  the 
staff  in  August  2001  to  support  this 
assessment.  (2)  industry  plans  and 
proposed  schedules  as  discussed  in 
public  meetings  and  correspondence,  (3) 
its  past  experience  with  licensing  and 
pre-application  reviews;  (4)  the  effect  of 
complex  issues  on  these  reviews;  and 
(5)  estimates  from  previous  resource  and 
schedule  evaluations.  The  resource 
estimates  developed  reflect  the  most 
recent  information  received  regarding 
industry  plans  and  the  staffs  best 
estimate  at  this  time  regarding  resource 
needs,  recognizing  that  budget  realities 
may  not  be  consistent  with  the  needs. 
Questions  regarding  the  information 
contained  in  SECY-01-0188  should  be 
directed  to  the  contact  point  identified 
above. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  October  2001. 
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For  The  Nuclear  Regulatory  Commission 
James  E.  Lyons, 

Director,  New  Reactor  Licensing  Project 
Office.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  01-27577  Filed  11-1-01;  8:45  am] 
MLUNO  CODE  7SW-01-P 


POSTAL  SERVICE 

Sunshine  Act  Meeting 

AGENCY:  Board  of  Governors,' Postal 
Service. 

ACTION:  Notification  of  items  added  to 
meeting  agenda  and  change  in  dates  and 
times  of  meeting. 

DATE  Of  MEET1NQ:  November  S  and  6, 

2001. 

STATUS:  Closed  and  Open,     i 

PREVIOUS  ANNOUNCEMENT:  By  paper  vote 
on  October  26  and  29,  2001,  the  Board 
of  Governors  of  the  United  States  Postal 
Service  voted  unanimously  to  add  these 
items  to  the  agenda  of  its  closed  and 
open  meeting  and  to  change  the  times 
and  dates  and  that  no  earlier 
announcement  was  possible.  The 
General  Counsel  of  the  closed  session 
item  may  be  properly  closed  to  public 
observation  under  the  Government  in 
the  Simshine  Act. 

STATUS:  November  5-11  a.m.  (Closed); 
November  6-8:30  a.m.  (Open) 

MATTERS  to  BE  CONSIDEREO:   | 
Monday,  November  5-11  a,m.  (Closed) 
1.  Rate  Case  R2001-1  Update. 
Tuesday,  November  6-8:30  a.m.  (Open). 

1.  Minutes  of  the  Previous  Meetings, 

October  22,  and  October  1-2.  2001. 

2.  Remarks  of  the  Postmaster  General 

and  CEO. 

3.  Report  from  the  Chief  Postal 

Inspector. 

4.  Human  Resources/Report  from  the 

Surgeon  General. 

5.  Report  on  Operations  and  Service. 

6.  Report  on  Equipment  for  Handling 

Hazardous  Materials. 

7.  Report  on  Finances. 

8.  Tentative  Agenda  for  the  December 

3-4,  2001,  meeting  in  Washington, 
DC. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  G.  Himter,  Secretary  of  the  Board, 
U.S.  Postal  Service,  475  L'Enfant  Plaza, 
SW..  Washington,  DC.  20260-1000. 
Telephone  (202)  268-4800. 

David  G.  Hunter, 

Secretary. 

IFR  Doc.  01-27724  Filed  10-31-01;  2:15  pmj 

MUMO  COOK  7710-ia-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenunent  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Conmiission 
will  hold  the  following  meeting  diiring 
the  week  of  November  5,  2001: 

An  open  meeting  will  be  held  on 
Wednesday,  November  7,  2001,  in  Room 
1C30,  the  William  O.  Douglas  Room,  at 
10  a.m. 

The  subject  matters  of  the  open 
meeting  scheduled  for  Wednesday, 
November  7,  2001,  will  be: 

1.  The  Commission  will  consider 
whether  to  propose  amendments  to  rule 
17a-8  imder  the  Investment  Company 
Act  of  1940.  Rule  17a-8  permits  certain 
affiliated  investment  companies  to 
merge  without  obtaining  individual 
exemptive  relief.  The  amendments  to 
Rule  1 7a-8  would  expand  the  types  of 
mergers  that  can  proceed  under  the  rule. 
The  amendments  would  also  add  to  the 
rule  certain  new  conditions  designed  to 
protect  the  interests  of  fund 
shareholders. 

For  further  information,  please 
contact  Hester  Peirce,  Attorney, 
Division  of  Investment  Management,  at 
(202)  942-0690. 

2.  The  Commission  will  consider  a 
recommendation  to  issue  a  concept 
release  regarding  actively  managed 
exchange-traded  funds.  Currently,  all 
exchange-traded  funds  are  based  on 
various  equity  market  indices.  The 
concept  release  would  seek  comment 
&t)m  a  wide  range  of  parties  on  potential 
issues  raised  by  the  prospect  of  an 
exchange-traded  fund  with  an  actively 
managed  portfolio. 

For  further  information,  please 
contact  David  B.  Smith,  Associate 
Director,  Division  of  Investment 
Management  at  (202)  942-0525,  Nadya 
B.  Roytblat.  Assistant  Director,  Division 
of  Investment  Management  at  (202)  942- 
0564,  or  Michael  W.  Mundt,  Branch 
Chief,  Division  of  Investment 
Management  at  (202)  942-0564. 

At  times,  changes  in  Commission 
pribrities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  30.  2001. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  01-27679  Filed  10-31-01;  12:15 
pm] 

MLLMO  CODE  SOI  0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoeae  No.  34-44900;  Hie  No.  SR-Amex- 
2001-46] 

Self-ReguMory  Organizations;  Notics 
of  HIIng  and  Order  Granting 
ActaleiMlad  Aoiiroval  of  a  riDDoead 
Rule  Change  and  Amendment  Nos.  It 
2, 3,  and  4  by  the  American  Stock 
Exchange  UX,  Relating  to  Listing 
AdcMional  Funds  of  iShares,  Inc. 
Based  on  Foreign  Stock  Indexes 

October  25,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),i  and  Rule  19b-4 
thereimder,^  notice  is  hereby  given  that 
on  July  2, 2001,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
October  5,  2001  the  Amex  filed 
Amendment  No.  1  to  the  proposal.  ^  On 
October  19,  2001,  the  Amex  filed 
Amendment  No.  2  to  the  proposal.^  On 
October  24,  2001,  the  Amex  filed 


'  15  U.S.C.  788(b)(1). 

M7CFR240.19b-4. 

3  See  letter  from  Michael  Cavalier,  Associate 
General  Counsel.  Legal  ft  Regulatory  Department, 
Amex.  to  Nancy  Sanow,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  October  4,  2001  ("Amendment  No.  1"). 
Amendment  No.  1  provided  additional  information 
concerning  the  proposal,  including  (1)  the 
minimum  size  and  predicted  price  range  of  Creation 
Unit  Aggregations:  (2)  in-kind  exchange  procedures: 

(3)  the  purpose  of  die  Balancing  Amount  that  is 
used  in  the  creation  of  Creation  Unit  Aggregations; 

(4)  iShare  redemption  procedures;  (5)  the  final 
dividend  amount  and  method  of  dissemination:  (6) 
fees  associated  with  buying  and  selling  baskets  of 
stocks  in  countries  with  local  transfer  restrictions; 
(7)  a  representation  by  Amex  on  preventing 
excessive  weighting  and  reducing  concern  that  an 
Index  Fund  could  l>ecome  a  surrogate  for  trading  in 
unregistered  securities;  (8)  a  representation  that 
Barclays  GIoImI  Fund  Advisors  seeks  to  minimize 
tracking  error:  (9)  a  representation  that  Morgan 
Stanley  Capital  International's  ("MSQ")  has 
implemented  procedures  to  prevent  the  misuse  of 
material  non-public  information  with  regard  to 
changes  to  the  MSQ  indexes  underlying  iShare 
Fun(b;  and  (9)  the  time  of  day  when  Net  Asset 
Values  will  be  determined  for  a  given  Index  Fund. 

•  See  letter  from  Michael  Cavalier,  Associate 
General  Counsel,  Legal  ft  Regulatory  Division, 
Amex,  to  Steven  Johnston,  Special  Counsel, 
Division,  Commission,  dated  October  18,  2001 
("Amendment  No.  2"),  Amendment  No.  2:  (1) 
Noted  that  iSbares,  Inc.  had  amended  its 
application  for  certain  exemptions  under  the 
Investment  Company  Act  of  1940  ("1940  Act")  to 
add  three  funds  not  included  in  the  original 
application;  (2)  clarified  that  Fund  Participants 
must  be  a  Depository  Trust  Company  ("DTC") 
Participant:  (3)  made  technical  changes  to 
descriptions  of  Balancing  Amount  and  redemption 
procedures:  (4)  clarified  the  level  of  the  Fimds' 
investment  in  their  underlying  indices. 
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Amendment  No.  3  to  the  proposal.^  On 
October  25,  2001,  the  Amex  filed 
Amendment  No.  4  to  the  proposal.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  and  Amendment  Nos.  1,  2,  3, 
and  4  from  interested  persons  and  is 
simultaneously  approving  the  proposal, 
as  amended,  on  an  accelerated  basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  list  and  trade 
under  Amex  Rules  lOOOA  et  seq.  seven 
additional  iShares^M  mSCI  hidex  Funds 
(each  an  "Index  Fimd"  or  "Fimd"),  with 
each  Fimd  based  on  one  of  the  following 
indices  compiled  by  Morgan  Stanley 
Capital  International  lac.  ("MSQ"):  (1) 
MSa  Europe  Index;  (2)  MSCI  Emerging 
Markets  (Free)  hidex;  (3)  MSCI 
Emerging  Markets  Latin  America  Index; 
(4)  MSCI  All  Country  World  Ex  USA 
Index;'(5^MSCI  All  Coimtry  Far  East 
(Free)  Ex  JApan  Index;  (6)  MSCI  Pacific 
(Free)  Ex  Japan  hidex;  and  (7)  MSCI 
Israel  Index.  The  text  of  the  proposed 
rule  change  is  available  at  the  Amex  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


^  See  letter  from  Michael  Cavalier,  Associate 
General  counsel.  Legal  ft  Regulatory  Division, 
Amex,  to  Steven  Johnston,  Special  Counsel, 
Division,  Commission,  dated  October  23,  2001 
("Amendment  No.  3").  Amendment  No.  3:  clarified 
that  fees  are  assessed  to  of^t  market  impact  costs 
of  buying  and  selling  baskets  of  stocks  in  countries 
with  local  transfer  restrictions. 

*  See  letter  from  Michael  Cavalier,  Associate 
General  Counsel,  Legal  ft  Regulatory  Division. 
Amex,  to  Steven  Johnston.  Special  Counsel, 
Division,  Commission,  dated  October  2S,  2001 
("Amendment  No.  4").  Amendment  No.  4:  clarified 
(1)  further  the  level  of  the  Funds  investment  in  their 
underlying  indices:  (2)  the  Exchange  will 
disseminate  certain  information  to  the  National 
Securities  Clearing  Coprporation  ("NSCC")  every  15 
seconds:  (3)  Fund  tracking  error  will  be 
disseminated  via  an  internet  website:  and  (4) 
further  the  description  of  Balancing  amount. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

(1)  Purpose 

In  1996,  the  Ck>nunission  approved  an 
Amex  proposal  to  list  and  trade  under 
Amex  Rules  lOOOA  et  seq.  securities 
issued  by  an  open-end  management 
investment  company  that  seeks  to 
provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  a  specified  foreign 
or  domestic  equity  market  index  ("Index 
Fund  Shares").' 

The  first  Index  Fund  Shares  approved 
by  the  (Dommission  and  listed  on  the 
^change  were  seventeen  series  of 
World  Equity  Benchmark  Shares'"^ 
(later  re-named  iSharesS"^  MSCI  Index 
Fimds)  issued  by  Foreign  Fund,  Inc. 
(now  iShares,  Inc.),  based  on  the 
following  MSCI  indices:  Australia, 
Austria,  Belgitmi,  Canada,  France, 
C^rmany,  Hong  Kong,  Italy,  Japan, 
Malaysia,  Mexico  (Free),  Netherlands, 
Singapore  (Free),  Spain,  Sweden, 
Switzerland  and  United  Kingdom." 
These  funds  have  been  trading  on  the 
Amex  since  March  18, 1996.^ 

On  May  2,  2000,  the  Commission 
approved  the  listing  of  additional  Index 
Fimds  of  iShares  Inc.  based  on  the 
foUowing  MSCI  todices:  MSCI  EMU 
Index;  MSCI  Brazil  (free)  Index;  MSCI 
South  Korea  Index;  MSQ  South  Africa 
Index;  MSCI  Taiwan  Lidex;  and  MSCI 
United  States  hidex. '° 

The  Amex  now  proposes  to  list  and 
trade  under  Amex  Rules  lOOOA  et  seq. 
the  following  additional  MSCI  Index 
Funds:  (1)  MSCI  Europe  Index  Fund;  (3) 
MSCI  Emerging  Markets  (Free)  Index 
Fund;  (3)  MSa  Emerging  Markets  Latin 
America  Index  Fund;  (4)  MSCI  All 
Country  Worid  Ex  USA  todex  Fund;  (5) 
MSa  All  Country  Far  East  (Free)  Ex 
Japan  Index  (Fund);  (6)  MSCI  Pacific 
(Free)  Ex  Japan  Index  Fund;  and  (7) 
MSCI  Israel  Index  Fund  (each 
individually  a  "Fund"  and  collectively 
the  "Funds")." 


'  See  Securities  Exchange  Act  Release  No.  36947 
(March  8,  1996),  61  FR  10606  (March  14.  1996) 
(Order  Approving  file  No.  SR-Amex-95-43)  ('1996 
Order"). 

""MSQ"  and  "MSQ  Indices"  are  service  marks 
of  Morgan  Stanley  ft  Co.  Incorporated. 

*  Trading  of  these  funds  was  specifically 
approved  in  the  1996  Order. 

"■Securities  Exchange  Act  Release  No.  42748 
(May  2,  2000),  6S  FR  30155  (May  10,  2000). 

"iShares,  Inc.  has  filed  with  the  Commission  an 
Application  for  Orders  under  Sections  6(c)  and 
17(b)  of  the  Investment  Company  Act  of  1940 
("1940  Act")  as  amended,  for  the  purpose  of 
exempting  the  Index  Funds  referenced  herein  from 
various  provisions  of  the  1940  Act  and  rules 
thereunder  (File  No.  812-12290).  The  iShares  MSQ 
All  Country  World  Ex  USA  Index  Fund:  iShares 


Issuances  of  iShares  are  made  only  in 
Creation  Unit  Aggregations  of  50,000 
shares  or  more.  The  size  of  the 
applicable  Creation  Unit  Aggregation 
will  be  set  forth  in  the  Fund's 
prospectus,  and  it  is  currently 
anticipated  that  the  price  of  a  Creation 
Unit  Aggregation  will  range  from  at  least 
$450,000  to  approximately  $25,000,000. 
iShares,  Inc.  issues  and  sells  shares  of 
the  Index  Funds  through  SEI 
Investments  Distribution  Co..  the 
Distributor  and  principal  underwriter, 
on  a  continuous  basis  at  the  net  asset 
value  per  share  next  determined  after  an 
order  to  purchase  iShares  in  Creation 
Unit  size  aggregations  is  received  in 
proper  form.  Creation  Unit  Aggregations 
may  be  purchased  only  by  or  through  a 
participant  that  has  entered  into  a 
participant  agreement  with  the 
Distributor  ("Authorized 
Participant")  '^.  Each  Participant  must 
be  a  Depository  Trust  Company 
participant  ("DTC").  h  is  estimated  that 
the  initial  net  asset  value  per  share  for 
the  proposed  Index  Funds  will  range 
from  $20  to  $120.  Following  issuance. 
iShares  are  traded  on  the  Exchange  like 
other  equity  securities  by  professionals, 
as  well  as  retail  and  institutional 
investors. 

Creation  Unit  Aggregations  generally 
will  be  issued  in  exchange  for  an  in- 
kind  deposit  of  securities  and  cash.  An 
Index  Fund  also  may  sell  Creation  Unit 
Aggregations  on  a  "cash  only"  basis  in 
limited  circumstances.  An  investor 
wishing  to  make  an  in-kind  purchase  of 
a  Oeation  Unit  Aggregation  from  an 
Index  Fund  will  have  to  transfer  to  the 
Fund  a  "Portfolio  Deposit"  consisting  of 
(a)  a  portfolio  of  securities  that  has  been 
selected  by  Barclays  Global  Fund 
Advisors  ("Adviser")  to  correspond 
generally  to  the  price  and  yield 
performance  of  the  relevant  Underlying 
Index  ("Deposit  Securities"),  (b)  a  cash 
payment  equal  per  Creation  Unit 
Aggregation  to  the  dividends  accrued  on 
the  Portfolio  Securities  of  the  Index 
Fund  since  the  last  dividend  payment 
on  the  Portfolio  Securities,  net  of 
expenses  and  liabilities  (the  ^Dividend 
Equivalent  Payment"),  and  (c)  an 
amount  equal  to  the  difference  between 
(i)  the  net  asset  value  ("NAV")  per 
Creation  Unit  Aggregation  of  the  Index 
Fund  and  (ii)  the  sum  of  (I)  the 
Dividend  Equivalent  Payment  and  (II) 
the  total  aggregate  market  value  per 
Creation  Unit  Aggregation  of  the  Deposit 
Securities  (the  "Balancing  Amount," 


MSQ  Pacific  (Free)  Ex  Japan  Index  Fund:  and 
iShares  MSCI  Israpj  Index  Fund  have  been  addnl 
to  the  Application  by  amendment.  See  Amendmfnt 
No.  1..  supra,  footnote  3. 

"See  Amendment  No.  1.,  supra,  footnote  3 
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and,  together  with  the  Dividend 
Equivalent  Payment,  the  "Cash 
Component").  The  Balancing  Amount 
serves  the  function  of  compensating  for 
difierences,  if  any,  between  the  net  asset 
value  per  Creation  Unit  Aggregation  and 
the  value  of  the  Deposit  Amount.  The 
Deposit  Amount  is  the  sum  of  (i)  the 
Dividend  Equivalent  Payment  and  (ii) 
the  market  value  per  Creation  Unit 
Aggregation  of  the  Deposit  Securities.  If 
the  Balancing  Amoimt  is  a  positive 
number  (i.e.,  the  net  asset  value  per 
Creation  Unit  Aggregation  of  the  Index 
Fimd  exceeds  that  of  the  Deposit 
Amoimt),  the  Balancing  Amoimt  will  be 
paid  to  the  Fund  by  the  Creator.  If  the 
Balancing  Amount  is  a  negative  number 
[i.e.,  the  NAV  per  Creation  Unit 
Aggregation  of  the  Index  Fund  is  less 
than  that  of  the  Deposit  Amoimt)  the 
creator  will  receive  cash  in  an  amoimt 
equal  to  the  differential." 

On  each  business  day,  the  Adviser 
will  make  available  through  the 
Distributor,  immediately  prior  to  the 
opening  of  trading  on  the  Amex,  the  list 
of  the  names  and  the  required  number 
of  the  shares  of  each  Deposit  Security 
for  each  Index  Fund  that  offers  in-kind 
purchases  of  Creation  Unit 
Aggregations.  The  Portfolio  Deposit  will 
be  applicable  to  purchases  of  Creation 
Unit  Aggregations  until  a  change  in  the 
Portfolio  Deposit  composition  is  next 
annoimced.  On  a  daily  basis,  the 
Adviser  provides  NSCC  with  the  names 
and  required  number  of  shares  of  the 
Deposit  Securities  in  a  Creation  Unit 
Aggregation,  the  Balancing  Amount  and 
the  estimated  cash  amount.  The  NSCC, 
in  turn,  makes  this  information 
available  to  NSCC  members  through  an 
electronic  file  the  NSCC  members  can 
download.  In  addition,  the  Amex  will 
disseminate  at  regular  intervals  (every 
15  seconds)  throughout  the  trading  day, 
via  the  facilities  of  the  Consolidated 
Tape  Association  ("CTA"),  an  amount 
representing  on  a  per  iShare  basis,  the 
sum  of  the  Cash  Component  effective 
through  and  including  the  prior 
business  day,  plus  the  current  value  of 
the  Deposit  Securities. 

Each  Index  Fund  reserves  the  right  to 
permit  or  require  the  substitution  of  an 
amount  of  cash  or  the  substitution  of 
any  security  to  replace  any  Deposit 
Security  that  may  be  unavailable  or 
imavailable  in  sufficient  quantity  for 
delivery  to  iShares,  Inc.,  or  which  may 
be  ineligible  for  trading  by  an 
Authorized  Participant  or  the  investor 
on  whose  behalf  the  Authorized 
Participant  is  acting. 

It  is  anticipated  that  the  deposit  of 
Deposit  Securities  and  the  Caish 


Component  in  exchange  for  iShares  will 
be  made  primarily  by  institutional 
investors,  arbitrageurs,  and  the 
Exchange  specialist.  Creation  Units  are 
separable  upon  issuance  into  identical 
shares  which  are  listed  and  traded  on 
the  Amex.  iShares  will  be  traded  on  the 
Exchange  by  professionals  as  well  as 
institutional  and  retail  investors. 
Individual  iShares  will  not  be 
redeemable.'*  iShares  will  only  be 
redeemable  in  Creation  Unit 
Aggregations  through  each  Index  Fund. 
To  redeem,  an  investor  will  have  to 
accimiulate  enough  iShares  to  constitute 
a  Creation.Unit  Aggregation.  An 
investor  redeeming  a  Creation  Unit 
Aggregation  generally  will  receive  (a)  a 
portfolio  of  Portfolio  Securities  in  effect 
on  the  date  the  request  for  redemption 
is  made  ("Redemption  Securities"), 
which  may  not  be  identical  to  the 
Deposit  Securities  applicable  to  the 
purchase  of  Creation  Unit  Aggregations, 
and  (b)  a  "Cash  Redemption  Payment," 
consisting  of  an  amount  calculated  in 
the  same  manner  as  the  Cash 
Component,  although  the  actual 
amoimts  may  differ  if  the  Redemption 
Securities  are  not  identical  to  the 
Deposit  Securities.  To  the  extent  that 
the  Redemption  Securities  have  a  value 
greater  than  the  NAV  of  the  iShares 
being  redeemed,  the  redeeming 
beneficial  owner  must  make  a 
compensating  cash  payment  to  the  Fimd 
equal  to  the  differential  between  the 
value  of  the  Redemption  Securities  and 
the  NAV  of  the  iShares  being 
redeemed. '5  An  investor  may  receive 
the  cash  equivalent  of  a  Redemption 
Security  in  certain  cimunstances,  such 
as  where  a  redeeming  entity  is 
restrained  by  regulation  or  policy  from 
transacting  in  the  Redemption  Security. 
An  Index  Fund  may  redeem  Creation 
Unit  Aggregations  in  cash  in  limited 
circumstances,  such  as  when  it  is 
impossible  to  effect  deliveries  of 
Redemption  Securities  in  the  applicable 
jurisdiction.'^ 


"  S«e  Ajnendment  No.  4.,  supra,  footnote  6. 


<*  See  Amendment  No.  2.,  supra,  footnote  4. 

'^Telephone  conversation  between  Michael 
Cavalier.  Associate  General  Counsel,  Legal  & 
Regulatory  Division,  Amex  and  Florence  E. 
Harmon.  Senior  Special  Counsel.  Division  of 
Market  Regulation  ("Division"),  Commission, 
October  25.  2001. 

*"  For  example,  local  restrictions  on  transfers  of 
securities  to  and  between  certain  types  of  investors 
exist  in  Korea.  Malaysia,  Taiwan  and  Brazil.  These 
restrictions  currently  preclude  "in  kind"  creations 
and  redemptions  of  Creation  Units  of  iShares  MSQ 
Korea,  Malaysia,  Taiwan  and  Brazil  Index  Funds. 
(See  SR-Amex-9S-49).  Accordingly,  creations  and 
redemptions  of  Creation  Units  of  other  iShares 
MSQ  Index  Funds  that  hold  shares  of  Korean, 
Malaysian,  Taiwanese  and  Brazilian  companies  i.e.. 
iShares  MSQ  Emerging  Markets  Latin  America; 
iShares  MSQ  All  Country  Far  East  (Free)  Ex  Japan: 
iShares  MSCl  Emerging  Markets  (Free):  iShares 


An  Index  Fund  may  make  periodic 
distributions  of  dividends  from  net 
investment  income,  including  net 
foreign  currency  gains,  if  any,  in  an 
amoimt  approximately  equal  to 
accumulated  dividends  on  securities 
held  by  the  Fund  during  the  applicable 
period,  net  of  expenses  and  liabilities 
for  such  period.  The  final  dividend 
amount  for  each  Fund,  which  is  made 
available  on  amextrader.com,  is  the 
amount  of  dividends  to  be  paid  by  a 
Fund  for  the  appropriate  period  (usually 
aimually).  The  final  dividend  amount  is 
also  disseminated  by  the  Funds  to 
Bloomberg  and  other  sources.  iShares, 
Inc.  will  not  make  the  DTC  book-entry 
Dividend  Reinvestment  Service  (the 
"Service")  available  for  use  by 
beneficial  owners  for  reinvestment  of 
their  cash  proceeds  but  certain 
individual  brokers  may  make  the 
Service  available  to  their  clients. '^ 

The  net  asset  value  for  each  Index 
Fund  is  calculated  by  the  Fund's 
Administrator  (PFPC  Inc.).  After 
calculation,  such  net  asset  values  are 
available  to  the  public  fit)m  the  Fund's 
Distributor  via  a  toll  free  telephone 
number,  and  are  also  available  to  NSCC 
participants  through  data  made 
available  fi-om  NSCC. 

Fund  shares  are  registered  in  book 
entry  form  through  "Hie  Depository 
Trust  Company  and  the  Index  Funds 
will  not  issue  individual  share 
certificates.  DTC  or  its  nominee  will  be 
the  record  or  registered  owner  of  all 
outstanding  iShares.  Beneficial 


MSCI  Pacific  (Free)  Ex  )apan:  and  iShares  MSQ  All 
Country  World  Ex  USA)  will  involve  a  combination 
of  "for  cash"  and  "in  kind"  transfers.  In  such  cases, 
the  Fund  will  charge  creation  and  redemption  fees 
intended  to  ofbet  the  transfer  and  other  transaction 
costs  incurred  by  the  Fund,  including  market 
impact  expenses  (primarily  associated  with 
creations  and  redemptions  for  cash),  related  to 
investing  in  or  disposing  of  the  basket  of  stocks 
held  by  the  Fund.  The  Exchange  will  disclose  this 
information  in  the  Information  Circular  sent  to 
members  and  member  organizations  about  the 
Funds.  The  Exchange  further  notes  that  the  Fund 
prospectus  will  disclose:  (1)  The  time  that  the  NAV 
for  each  fund  is  calculated:  (2)  the  possible  market 
impact  of  a  Fund  buying  or  selling  securities  in 
Brazil,  South  Korea,  Malaysia  and  Taiwan  prior  to 
calculation  of  the  NAV,  and  (3)  the  creation  and 
redemption  fees  for  the  Fund.  The  Exchange  will 
also  disclose  in  the  Information  Circular  issued  to 
members  and  member  organizations  in  connection 
with  stari-up  of  trading  in  the  Funds.  See 
Amendment  No.  3,  supra,  footnote  S.  it  is  expected 
that  continuous  sales  and  redemptions  of  Funds 
that  hold  shares  of  Korean,  Malaysian,  Taiwanese 
and  Brazilian  companies  will  result  in  their  trading 
close  to  net  asset  values.  These  Funds  should 
ordinarily  be  able  to  buy  and  sell  Creation  Unit 
Aggregations  shortly  after  receipt  of  an  order 
(ordinarily  on  the  business  day  after  receipt  of  an 
order).  See  Amendment  No.  2,  supra,  footnote  4. 

"Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Legal  k 
Regulatory  Division,  Amex  and  Florence  E. 
Harmon,  Senior  Special  Counsel.  Division. 
Commission,  OcK^Mt  25, 2001. 
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ownership  of  iShares  will  be  shown  on 
the  records  of  DTC  or  DTC 
participants.'^  Trading  in  shares  of 
iShares  MSCI  Index  Funds  on  the 
Exchange  is  effected  imtil  4  p.m.  (New 
York  Time)  each  business  day.  The 
minimum  trading  increment  for  such 
shares  is  $.01. 

MSCI  Indices.  Each  MSCI  Index  on 
which  a  Fund  is  based  is  calculated  by 
MSCI  for  each  trading  day  in  the 
applicable  foreign  exchange  markets 
based  on  official  closing  prices  in  such 
exchange  markets.  For  each  trading  day, 
MSCI  publicly  disseminates  each  index 
value  for  the  previous  day's  close.  MSCI 
Indices  are  reported  periodically  in 
major  financial  publications  worldwide, 
and  are  also  available  through  vendors 
of  financial  information.  The 
information  includes  an  Index 
description,  Index  capitalization  and 
concentration,  size  range  of  Index 
companies.  Index  characteristics, 
industry  group  weightings,  country 
weightings  and  top  ten  companies  and 
their  weightings. 

iShares  MSCI  Index  Funds.  As  noted 
in  the  iShares  MSCI  Index  Fund 
prospectus  (Registration  No.  33-97598), 
the  investment  objective  of  each  Fund  is 
to  seek  to  provide  investment  results 
that  correspond  generally  to  the  price 
and  yield  performance  of  public 
securities  traded  in  the  aggregate  in 
particular  markets,  as  represented  by 
specific  MSCI  benchmark  indices.  Each 
Fund  utilizes  a  "passive"  or  indexing 
investment  approach  (a  "representative 
sampling"  strategy)  which  attempts  to 
approximate  the  investment 
performance  of  its  benchmark  index 
through  quantitative  analytical 
procedures.  Each  Fund  has  the  policy  to 
remain  as  fully  invested  as  practicable 
in  a  pool  of  securities  the  performance 
of  which  will  approximate  the 
performance  of  the  benchmark  MSCI 
Index  taken  in  its  entirety.  Each  Fund 
will  maintain  regulated  investment 
company  compliance.'^ 


'■Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Legal  & 
Regulatory  Division,  Amex  and  Florence  E. 
Harmon,  Senior  Special  Counsel,  Division. 
Commission,  October  2S,  2001. 

'B  In  order  for  a  Fund  to  qualify  for  tax  treatment 
as  a  regulated  investment  company,  it  must  meet 
several  requirements  under  the  Internal  Revenue 
Code.  Among  these  is  the  requirement  that,  at  the 
close  of  each  quarter  of  the  Fund's  taxable  year,  (i) 
at  least  50%  of  the  market  value  of  the  Fund's  total 
assets  must  be  represented  by  cash  items,  U.S. 
government  securities,  securities  of  other  regulated 
investment  companies  and  other  securities,  with 
such  other  securities  limited  for  purpose  of  this 
calculation  in  respect  of  any  one  issuer  to  an 
amount  not  greater  than  5%  of  the  value  of  the 
Fund's  assets  and  not  greater  than  10%  of  the 
outstanding  voting  securities  of  such  issuer,  and  (ii) 
not  more  than  25%  of  the  value  of  its  total  assets 


Each  Fund  will  normally  invest  at 
least  95%  of  its  total  assets  in 
component  securities  that  are 
represented  in  the  underlying  index, 
and  will  at  all  times  invest  at  least  90% 
of  its  total  assets  in  such  stocks,  except 
that  in  order  to  permit  the  Adviser 
additional  flexibility  to  comply  with  the 
requirements  of  the  Internal  Revenue 
Code  and  other  regulatory  requirements 
and  to  manage  future  corporate  actions 
and  index  changes  in  the  smaller 
markets,  certain  Funds,  identified  in 
each  Fund's  prospectus,  will  at  all  times 
invest  at  least  80%  of  their  assets  in 
such  stocks  and  at  least  half  of  the 
remaining  20%  in  such  stocks  or  in 
stocks  included  in  the  relevant  market, 
but  not  in  the  relevant  underlying 
index.  iShares,  Inc.  expects  that  the 
iShares  MSCI  Emerging  Markets  (Free), 
Emerging  Markets  Latin  America  and 
Israel  Index  Funds  will  be  subject  to  the 
"80%/20%"  exception  described  above. 
Each  Fund  may  invest  its  remaining 
assets  in  money  market  instruments 
(subject  to  applicable  limitations  under 
the  1940  Act),  in  repurchase 
agreements,  in  stocks  that  are  in  the 
relevant  market  but  not  in  the  relevant 
underlying  index,  and/or  in 
combinations  of  certain  stock  index 
futures  contracts,  options  on  futures 
contracts,  stock  index  options,  stock 
index  swaps,  cash,  local  currency  and 
forward  currency  exchange  contracts 
that  are  intended  to  provide  a  Fund 
with  exposure  to  a  stock.  The  Adviser 
may  attempt  to  reduce  tracking  error  by 
using  futures  contracts  whose  behavior 
is  expected  to  represent  the  market 
performance  of  the  Fimd's  underlying 
securities.  A  Fund  will  not  use  these 
instruments  to  leverage,  or  borrow 
against,  its  securities  holdings  or  for 
speculative  purposes. 

As  noted  in  the  iShares  MSCI  Index 
Fund  prospectus,  the  Exchange  expects 
that,  over  time,  the  "expected  tracking 
error"  of  an  Index  Fund  relative  to  the 
performance  of  the  relevant  MSCI  Index 
will  be  less  than  5%.  An  expected 
tracking  error  of  5%  means  that  there  is 
a  68%  probability  that  the  net  return  on 
the  asset  value  for  the  Index  Fund 
(including  dividends  and  without 
reflecting  expenses)  will  be  between 
95%  and  105%  of  the  return  of  the 
subject  MSQ  Index  after  one  year 
without  rebalancing  the  portfolio 
composition.  While  no  particular  level 


of  tracking  error  is  assured,  the  Adviser 
monitors  the  tracking  error  of  each  Fund 
on  an  ongoing  basis  and  seeks  to 
minimize  tracking  error  to  the 
maximum  extent  possible.  Semi-annual 
and  aimual  reports  of  the  Fund  disclose 
tracking  error  over  the  previous  six 
month  periods,  and  in  the  event  that 
tracking  error  exceeds  5%,  the  Adviser 
will  notify  the  Fund's  Board  of  Directors 
and  the  Board  will  consider  what  action 
might  be  appropriate. 

"The  Index  Funds  do  not  intend  to 
concentrate  in  any  particular  industry, 
except  that  each  Fund  will  attempt  to 
concentrate  its  investment  (i.e.,  hold 
generally  25%  or  more  of  its  total  assets 
in  the  stocks  of  a  particular  industry  or 
group  of  industries)  ^^  to  approximately 
the  same  extent  that  its  underlying 
index  concentrates  in  the  stocks  of  such 
particular  industry  or  group  of 
industries.  2'  For  purposes  of  this 
limitation,  securities  of  the  U.S. 
Government  (including  its  agencies  and 
instrumentalities),  repurchase 
agreements  collateralized  by  U.S. 
Government  securities,  and  securities  of 
state  or  municipal  governments  and 
their  political  subdivisions  are  not 
considered  to  be  issued  by  members  of 
any  industry. 

"The  Exchange  believes  that  these 
requirements  and  policies  prevent  any 
Index  Fund  from  being  excessively 
weighted  in  any  single  security  or  small 
group  of  securities  and  significantly 
reduce  concerns  that  trading  in  an  Index 
Fund  could  become  a  surrogate  for 
trading  in  unregistered  securities. 

The  Funds  have  chosen  to  pursue  a 
representative  sampling  strategy  which, 
by  its  very  nature,  entails  some  risk  of 
tracking  error.  (It  should  also  be  noted 
that  fund  expenses,  the  timing  of  cash 
flows,  and  other  factors  all  contribute  to 
tracking  error.)  With  this  in  mind,  the 
Adviser  seeks  to  minimize  tracking  error 
consistent  with  the  Fund's  decision  to 
use  a  representative  sampling  strategy. 
The  website  for  the  Funds, 
www.ishares.com,  contains  detailed 
information  on  the  performance  and  the 
tracking  error  for  each  Fund.  Consistent 
with  the  current  practice  of  other  index 
fimds,  the  Funds'  armual  and  semi- 
aimual  report  will  not  contain  any 
specific  item  designated  "tracking 
error."  The  aimual  and  semi-aiwual 
report  will  contain  all  total  return 


may  be  invested  in  the  securities  of  any  one  issuer, 
or  of  two  ore  more  issuers  that  are  controlled  by  the 
Fund  (within  the  meaning  of  section  851(b)(4)(B)  of 
the  Internal  Revenue  Code)  and  that  are  engaged  in 
the  same  or  similar  trades  or  businesses  of  related 
trades  or  business  (other  than  U.S.  government 
securities  or  the  securities  of  other  regulated 
investment  companies). 


'°Each  Fund  will  maintain  regulated  investment 
company  compliance,  which  requires,  among  other 
things,  thai,  at  the  close  of  each  quarter  of  the 
Fund's  taxable  year,  not  more  than  25%  of  its  lolal 
assets  may  be  invested  in  the  securities  of  any  one 
issuer.  See  supra,  footnote  19 

'■  For  the  iShares  MSCI  Israel  Index  Fund,  the 
MSa  Index  seeks  to  reflect  at  least  60%  of  Israel's 
stock  market  capitalization. 


55716 


Federal  Register / Vol.  66,  No.  213 /Friday,  November  2,  2001 /Notices 


performance  information  required  by 
tbe  hivestment  Company  Act  of  1940, 
Form  N-IA  and  the  standard  conditions 
for  the  1940  Act  exemptive  relief  which 
we  expect  to  be  granted  to  the  Funds. 
This  information  includes  disclosure  of 
the  Funds'  total  return  and  each 
underlying  index's  total  retimi  for  1,  5 
and  10  year  periods,  and  line  graphs 
comparing  values  of  hypothetical 
$10,000  investments  in  the  Fund  and  its 
Underlying  index. 

MSCI  has  implemented  procedures  to 
prevent  the  misuse  of  material  non- 
public information  regarding  changes  to 
the  MSCI  indexes  imderlying  the  Index 
Fimds.  These  procedures,  which  will 
also  apply  to  the  MSCI  indexes  that  are 
the  subject  of  this  filing,  were  submitted 
to  the  Commission  by  MSCI  in 
connection  with  approval  of  additional 
series  of  World  Equity  Benchmark 
Shares  (the  previous  name  for  iShares 
MSCI  Index  Funds)." 

Dissemination  of  Index  Information. 
The  daily  closing  index  value  and  the 
percentage  change  in  the  daily  closing 
index  value  for  every  MSQ  country  and 
regional  index  is  publicly  available  on 
the  MSCI  Web  site  at 
www.mscidata.com.  In  addition,  MSCI 
advises  that  various  news  publications 
(e.g.,  Barron's,  Business  Week,  Forbes, 
Global  Finance,  Investor's  Daily,  The 
New  York  Times  and  The  Wall  Street 
Journal  in  the  United  States)  publish 
data  for  certain  MSCI  Indices.  For 
example,  The  Wall  Street  Journal 
recently  has  been  publishing  the  closing 
index  value,  for  MSCI  Indices  covering 
the  United  States,  the  United  Kingdom, 
Canada,  Japan,  France,  Germany,  Hong 
Kong,  Switzerland,  Australia,  the  World 
and  EAFE  (i.e.,  European,  Australian 
and  Far  Eastern  markets). 

Data  regarding  each  MSCI  Index  is 
available  to  MSCI  subscribers  through 
various  methods  of  delivery.  MSCI 
index  data  may  be  delivered  to 
subscribers  directly  from  MSCI  on  a 
daily  or  monthly  basis  via  electronic 
delivery  methods.  MSCI  subscribers  also 
may  receive  index  data  on  a  daily, 
monthly,  or  quarterly  basis  in  print 
format  via  express  mail.  Several 
independent  data  vendors  package  and 
disseminate  MSQ  data  in  various  value- 
added  formats  (including  vendors 
displaying  both  securities  and  index 
levels,  such  as  FAME,  FactSet, 
Datastream,  RIMES,  DSC  Data  Services 
and  QUANTEC,  and  vendors  displaying 
index  levels  only,  such  as  Bloomberg, 
Bridge/Knight  Ridder,  Dow  Jones 
Markets,  DRI/McGraw  Hill.  Upper 


Analytical,  Quick,  Quotron,  Reuters  and 
Telekurs).  According  to  the  iShares, 
Inc.,  compared  to  the  MSCI  data 
available  free  of  charge  from  the  MSCI 
website,  the  data  available  to  users 
subscribing  to  quote  vendors  such  as 
Bloomberg,  Bridge  and  Reuters  includes 
more  frequent  calculation  and 
dissemination  of  index  levels,  including 
"real-time"  feeds  for  certain  indices, 
while  the  data  available  to  MSCI  paid 
subscribers  (either  directly  from  MSCI 
or  from  an  independent  "full  data" 
vendor)  includes  more  detailed 
information  in  respect  of  the  securities 
included  in  a  given  index  and/or  more 
frequent  calculations  and  dissemination 
of  index  levels  and  secxirities  levels. 

Availability  of  Information  Regarding 
iShares.  The  Web  site  for  iShares,  Inc., 
which  will  be  publicly  accessible  at  no 
charge,  will  contain  the  following 
information,  on  a  per  iShare  basis,  for 
each  Index  Fund:  (a)  The  prior  business 
day's  NAV  and  the  reported  closing 
price,  and  a  calculation  of  the  premium 
or  discoimt  of  such  price  against  such 
NAV;  and  (b)  data  in  chart  format 
displaying  the  frequency  distribution  of 
discoimts  and  premiums  of  the  daily 
closing  price  against  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters. 

According  to  MSCI,  the  value  of  each 
Index  Fund's  underlying  MSCI  Index 
will  be  updated  intra-day  on  a  real  time 
basis  as  individual  component 
securities  of  that  Index  change  in  price. 
The  intra-day  values  of  these  MSCI 
Indices  will  be  disseminated  every  15 
seconds^^  throughout  the  trading  day  by 
organizations  authorized  by  MSCI.  In 
addition,  these  organizations  will 
disseminate  values  for  each  Index  once 
each  trading  day,  based  on  closing 
prices  in  the  relevant  exchange  market. 

The  NAV  for  each  Index  Fund  will  be 
calculated  and  disseminated  daily.  The 
NAV  for  the  iShares  MSCI  Pacific  (Free) 
Ex  Japan  Index  Fund  will  be  determined 
as  of  8:30  a.m.  Eastern  Time.  The  time 
for  NAV  determination  for  the  other 
Index  Funds  that  are  the  subject  of  this 
filing  will  be  established  by  iShares,  Inc. 
prior  to  start-up  of  trading  and  will  be 
publicly  disclosed  by  the  Funds.  The 
Amex  adso  intends  disseminate  for  each 
Index  Fund  on  a  daily  basis  by  means 
of  CTA  and  CQ  High  Speed  Lines 
information  with  respect  to  the 
Indicative  Optimized  Portfolio  Value  (as 
discussed  below)  and  shares 
outstanding,  prior  to  the  opening  of  the 
Amex.2*  The  Exchange  will  also 
disseminate  the  NAV  and  final  dividend 
amounts  to  be  paid  for  each  Fund  on  the 


"  Securities  Exchange  Act  Release  No.  42748 
(May  2.  2000).  65  FR  30155  (May  10.  2000)  (Order 
Approving  File  No.  SR-Araex-98-49). 


"  See  Amendment  No.  4,  supra,  footnote  6. 
'*  See  Amendment  No.  3,  supra,  footnote  5. 


Web  site  amextrader.com.  The  closing 
prices  of  the  Index  Funds'  Deposit 
Securities  are  readily  available  from,  as 
applicable,  the  relevant  exchanges, 
automated  quotation  systems,  published 
or  other  public  sources  in  the  relevant 
coimtry,  or  on-line  information  services 
such  as  Bloomberg  or  Reuters.  The 
exchange  rate  information  required  to 
convert  such  information  into  U.S. 
dollars  is  also  readily  available  in 
newspapers  and  other  publications  and 
from  a  variety  of  on-line  services. 

With  each  distribution,  iShares,  Inc. 
will  furnish  to  the  DTC  Participants  for 
distribution  to  Beneficial  Owners  of 
iShares  of  each  Index  Fimd  through  the 
DTC  Participants  a  statement  setting 
forth  the  amount  being  distributed, 
expressed  as  a  dollar  amount  per  iShare 
of  such  Index  Fimd.  Beneficial  Owners 
also  will  receive  annually  notification  as 
to  the  tax  status  of  the  distributions  of 
iShares,  Inc. 

Promptly  after  the  end  of  each  fiscal 
year,  iShares,  Inc.  will  furnish  to  the 
DTC  Participants,  for  distribution  to 
each  person  who  was  a  Beneficial 
Owner  of  iShares  at  the  end  of  the  fiscal 
year,  an  annual  report  of  iShares,  Inc. 
containing  financial  statements  audited 
by  independent  accoimtants  of 
nationally  recognized  standing  and  such 
other  information  may  be  required  by 
applicable  laws,  rules  and  regulations. 

Dissenrination  of  Indicative 
Optimized  Portfolio  Value.  As  noted 
above,  MSCI  disseminates  values  for 
each  MSCI  Index  once  each  trading  day, 
based  on  closing  prices  in  the  relevant 
exchange  market.  In  addition,  the  Fund 
causes  to  be  made  available  on  a  daily 
basis  the  names  and  required  number  of 
shares  of  each  of  the  securities  to  be 
deposited  in  connection  with  the 
issuance  of  Fimd  shares  in  Creation 
Unit  size  aggregations  for  each  Fund,  as 
well  as  information  relating  to  the 
required  cash  payment  representing,  in 
part,  the  amoimt  of  accrued  dividends 
applicable  to  such  Funds.  This 
information  is  made  available  by  the 
Fund's  Adviser  to  any  NSCC 
participants  requesting  such 
information.  In  addition,  other  investors 
can  request  such  information  directly 
from  the  Fimd's  Distributor.  The  net 
asset  value  for  each  Ftmd  is  calculated 
daily  by  the  Fund's  Administrator 
(PFPC  Inc.). 

In  order  to  provide  updated 
information  relating  to  each  Fimd  for 
use  by  investors,  professionals  and 
persons  wishing  to  create  or  redeem 
iShares  MSCI  Index  Fund  shares,  the 
Exchange  disseminates  through  the 
facilities  of  CTA  an  updated  "indicative 
optimized  portfolio  value"  ("Value")  for 
each  of  the  Funds  currently  traded  as 
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calculated  by  Bloomberg,  LP.  The 
Exchange  will  also  disseminate  a  Value 
for  the  proposed  seven  new  Funds  over 
CTA  facilities  (Network  B)  as  calculated 
by  a  securities  information  provider 
("Value  Calculator").  The  methodology 
utilized  in  connection  with  the  iShares 
MSCI  Index  Funds  currently  traded  will 
also  be  utilized  for  the  proposed  seven 
new  Funds.  The  Value  is  disseminated 
on  a  per  Fund  share  basis  every  15 
seconds  during  regular  Amex  trading 
hours  of  9:30  a.m.  to  4  p.m.  New  York 
time.  The  equity  securities  values 
included  in  the  Value  are  the  values  of 
the  designated  portfolio  of  equity 
securities  ("Deposit  Securities") 
constituting  an  optimized 
representation  of  the  benchmark  MSCI 
foreign  index  for  each  Fund,  which  is 
the  same  as  the  portfolio  that  is  to  be 
utilized  generally  in  connection  with 
creations  and  redemptions  of  Fund 
shares  in  Creation  Unit  size  aggregations 
on  that  day.  The  equity  securities 
included  in  the  Value  reflects  the  same 
market  capitalization  weighting  as  the 
Deposit  Securities  in  the  optimized 
portfolio  for  the  particular  Fund.  In 
addition  to  the  value  of  the  Deposit 
Securities  for  each  Fxmd,  the  Value 
includes  a  cash  component  consisting  of 
estimated  accrued  dividend  and  other 
income,  less  expenses.  The  Value  also 
reflects  changes  in  currency  exchange 
rates  between  the  U.S.  dollar  and  the 
applicable  home  foreign  currencies. 

"rhe  Value  does  not  reflect  the  value 
of  all  securities  included  in  the 
applicable  benchmark  MSCI  index.  In 
addition,  the  Value  does  not  necessarily 
reflect  the  precise  composition  of  the 
current  portfolio  of  securities  held  by 
the  Fund  for  each  Fund  at  a  particular 
point  in  time.  Therefore,  the  Value  on 
a  per  Fund  share  basis  disseminated 
during  Amex  trading  hours  should  not 
be  viewed  as  a  real  time  update  of  the 
net  asset  value  of  the  Fund,  which  is 
calculated  only  once  a  day.  While  the 
Value  disseminated  by  the  Amex  at  9:30 
a.m.  is  generally  very  close  to  the  most 
recently  calculated  Fund  net  asset  value 
on  a  per  Fund  share  basis  ^^,  it  is 
possible  that  the  value  of  the  portfolio 
of  securities  held  by  the  Fimd  for  a 
particular  Fund  may  diverge  from  the 
Deposit  Securities  Values  during  any 
trading  day.  In  such  case,  the  Value  will 
not  precisely  reflect  the  value  of  the 
Fund  portfolio.  Following  calculation  of 
net  asset  value  by  the  Fund's 


"  A  slight  different  between  the  Value 
disMminated  at  9:30  a.m.  and  the  most  recently 
calculated  Fund  net  asset  value  can  be  expected 
because  the  Value  will  include  an  estimated  cash 
amount  consisting  principally  of  any  divided 
accruals  for  the  Deposit  Securities  going  "ex- 
dividend"  on  that  day. 


Administrator,  the  Value  on  a  per  Fund 
share  basis  can  be  expected  to  be  the 
same  as  the  net  asset  value  of  the  Fund 
on  a  per  Fund  share  basis. 

However,  during  the  trading  day,  the 
Value  can  be  expected  to  closely 
approximate  the  value  per  Fund  share  of 
the  portfolio  of  securities  for  each  Fimd 
except  under  unusual  circumstances 
[e.g.,  in  the  case  of  extensive 
rebalancing  of  multiple  securities  in  a 
Fund  at  the  same  time  by  the  Adviser). 
The  circumstances  that  might  cause  the 
Value  to  be  based  on  calculations 
different  from  the  valuation  per  Fund 
share  of  the  actual  portfolio  of  a  Fund 
would  not  be  different  than 
circumstances  causing  any  index  fund 
or  trust  to  diverge  from  an  underl)ring 
benchmark  index. 

The  Exchange  believes  that 
dissemination  of  the  Value  based  on  the 
Deposit  Securities  provides  additional 
information  regarding  each  Fund  that  is 
not  otherwise  available  to  the  public 
and  is  useful  to  professionals  and 
investors  in  connection  with  Fund 
shares  trading  on  the  Exchange  or  the 
creation  or  redemption  of  Fund  shares. 

•  MSCI  All  Country  Far  East  Free  Ex 
Japan  Index;  MSQ  Pacific  (Free)  Ex 
Japan 

For  these  Indexes  there  is  no  overlap 
in  trading  hours  between  the  foreign 
markets  and  the  Amex.  Therefore,  for 
these  Funds,  the  Value  calculator  will 
utilize  closing  prices  (in  applicable 
foreign  currency  prices)  in  the  principal 
foreign  market  for  securities  in  the 
Funds  portfolio,  and  convert  the  price  to 
U.S.  dollars.  This  Value  will  be  updated 
every  15  seconds  during  Amex  trading 
hours  to  reflect  changes  in  currency 
exchange  rates  between  the  U.S.  dollar 
and  the  applicable  foreign  currency.  The 
Value  will  also  include  the  applicable 
estimated  cash  component  for  the  Fund. 

•  MSCI  Emerging  Markets  Latin 
America  Index;  MSCI  All  Country 
World  Ex  USA  hidex;  MSCI  Emerging 
Markets  Free  Index;  MSCI  Europe  Index; 
MSQ  Israel  Index 

For  the  above  noted  MSCI  Indexes, 
which  include  companies  trading  in 
markets  with  trading  hours  overlapping 
regular  Amex  trading  hours,  the  Value 
calculator  will  update  the  applicable 
Value  every  15  seconds  to  reflect  price 
changes  in  the  principal  foreign  market, 
and  convert  such  prices  into  U.S. 
dollars  based  on  the  current  currency 
exchange  rate.  When  the  foreign  market 
is  closed  but  the  Amex  is  open,  the 
Value  will  be  updated  every  15  seconds 
to  reflect  changes  in  currency  exchange 
rates  after  the  foreign  market  closes.  The 
Value  will  also  include  the  applicable 


estimated  cash  component  for  each 
Fund. 

Criteria  for  Initial  and  Continued 
Listing.  The  Index  Funds  are  subject  to 
the  criteria  for  initial  and  continued 
listing  of  Index  Fund  Shares  in  rule 
1002 A.  For  each  of  the  Funds,  it  is 
anticipated  that  a  minimum  of  two 
Creation  Units  will  be  required  to  be 
outstanding  at  the  start  of  the  trading. 
The  minimum  number  of  shares  of  each 
Fund  required  to  be  outstanding  at  the 
start  of  trading  will  be  comparable  to 
requirements  that  have  been  applied  to 
previously  listed  series  of  Portfolio 
Depository  Receipts  and  Index  Fund 
Shares.  The  Exchange  believes  Ihat  the 
anticipated  minimum  number  of  iShares 
outstanding  for  each  Fund  at  the  start  of 
trading  is  sufficient  to  provide  market 
liquidity  and  to  further  the  Fund's 
objective  to  seek  to  provide  investment 
results  that  correspond  generally  to  the 
price  and  yield  of  a  specified  MSCI 
Index. 

Original  and  Annual  Listing  Fees.  The 
Amex  original  listing  fee  applicable  to 
the  listing  of  iShares  MSCI  Index  Funds 
is  $5,000  per  Fund  (i.e..  $35,000  for  the 
seven  Funds  listed  above).  In  additional, 
the  annual  listing  fee  applicable  to  the 
Funds  under  section  141  of  the  Amex 
Company  Guide  will  be  based  upon  the 
year-end  aggregate  number  of 
outstanding  shares  in  all  iShares  MSCI 
Index  Funds  listed  on  the  Amex. 
including  existing  Funds  and  the  seven 
additional  Funds  proposed  herein. 

Stop  and  Stop  Limit  Orders.  Amex 
rule  154,  Commentary.  04(c)  provides 
that  stop  and  stop  limit  orders  to  buy  or 
sell  a  security  (other  than  an  option, 
which  is  covered  by  rule  950(f)  and 
Commentary  thereto)  the  price  of  which 
is  derivatively  priced  based  upon 
another  security'  or  index  of  securities, 
may  with  the  prior  approval  of  Floor 
Official,  be  elected  by  a  quotation,  as  set 
forth  in  Commentary  .04(c)  (i-v).  The 
Exchange  has  designated  Index  Fund 
Shares,  including  iShares  MSCI  Index 
Funds,  as  eligible  for  this  treatment  ^^ 

Rule  190.  Rule  190,  Commentary  .04 
applies  to  Index  Fund  Shares  listed  on 
the  Exchange,  including  IShares  MSCI 
Index  Funds.  Commentary  .04  states 
that  nothing  in  rule  190(a)  should  be 
construed  to  restrict  a  specialist 
registered  in  security  issued  by  an 
investment  company  from  purchasing 
and  redeeming  the  listing  security,  or 
securities  that  can  be  subdivided  or 
converted  into  the  listed  security,  from 
the  issuer  as  appropriate  to  facilitate  the 


2*  See  Securities  Exchange  Ad  Release  No.  29063 
(April  10.  1996),  S6  FR  15652  (April  17.  2001)  (Oder 
Approving  File  No.  SR-Amex-90-31).  and  supra. 
footnote  9. 
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maintenance  of  a  fair  and  orderly 
marlcet. 

Prospects  Delivery.  The  Exchange,  in 
an  Information  Circular  to  Exchange 
members  and  member  organizations, 
will  inform  members  and  member 
organizations,  prior  to  commencement 
of  trading,  of  prospectus  or  product 
description  delivery  requirements 
applicable  to  iShares  MSCI  Index 
Funds.  IShares,  Inc.  has  on  file  with  the 
Division  of  Investment  Management  a 
separate  request  for  an  exemptive  order 
granting  relief  from  certain  prospectus 
delivery  requirements  imder  section 
24(d)  of  the  1940  Act.  Any  product 
description  used  in  reliance  on  an 
section  24(d)  exemptive  order  will 
comply  with  all  representations  made 
therein  and  all  conditions  thereto. 

Pixrchase  and  Redemptions  in 
Creation  Unit  Size.  In  the  Information 
Circular  referenced  above,  members  and 
member  organizations  will  be  informed 
that  procedures  for  purchases  and 
redemptions  of  iShares  in  Creation  Unit 
size  are  described  in  the  Fund 
prospectus  and  Statement  of  Additional 
Information,  and  that  iShares  are  not 
individually  redeemable  but  are 
redeemable  only  in  Creation  Unit  size 
aggregations  or  multiples  thereof. 

Trading  Hahs.  In  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
those  set  forth  in  rule  918C(b)  in 
exercising  its  discretion  to  halt  or 
suspend  trading  in  Index  Fund  Shares, 
including  iShares.  These  factors  would 
include,  but  are  not  limited  to,  (1)  the 
extent  to  which  trading  is  not  occurring 
in  stocks  imderlying  the  index;  (2) 
whether  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.  (See  Amex  rule 
91 8C).  In  addition,  trading  in  iShares 
will  be  halted  if  the  circuit  breaker 
parameters  imder  Amex  rule  117  have 
been  reached. 

Suitability.  The  Information  Circular 
referenced  above  will  inform  members 
and  member  organizations  of  the 
characteristics  of  the  specific  Index 
Fund  and  of  applicable  Exchange  rules, 
as  well  as  of  the  requirements  of  Amex 
rule  411  (Duty  to  Know  and  Approve 
Customers).  The  Information  Circular 
will  also  disclose  the  time  that  the  NAV 
is  determined  for  a  particular  Fimd  and 
will  disclose  that  for  Fimds  holding 
shares  of  Korean,  Malaysian,  Taiwanese 
and  Brazilian  companies  that  the  Fund 
will  charge  creation  and  redemption 
fees  intended  to  offset  brokerage  costs 
associated  with  cash  creations  and 


redemptions,  (as  discussed 
16  above). 


in  footnote 


Surveillance.  Exchange  surveillance 
procedures  applicable  to  trading  in  the 
proposed  iShares  MSCI  Index  Funds  are 
the  same  as  those  applicable  to  iShares 
currently  trading  on  the  Exchange. 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objection  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  securities, 
and,  in  general  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  and  Amendment  Nos.  1,  2,  3, 
and  4  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  the  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2001-45  and  should  be 
submitted  by  November  23,  2001. 


IV.  Comiiiission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Amex  has  requested  that  the 
Commission  approve  the  proposal  on  an 
accelerated  basis.  The  Amex  notes  that 
the  proposed  iShares  are  similar  in 
structure  and  operation  to  Index  Fund 
Shares  approved  previously  by  the 
Commission  and  that  the  component 
securities  of  the  Underlying  Indexes  are 
among  the  stocks  with  die  highest 
liquidity  and  market  capitalization  in 
their  respective  countries.  The  Amex 
believes  that  the  proposal  does  not  raise 
issues  that  the  Commission  has  not 
considered  in  connection  with  previous 
proposed  rule  changes  relating  to  Index 
Fund  Shares. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
niles  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  section  6(b)(5).2' 
Specifically,  the  Commission  finds  that 
the  proposal  to  list  and  trade  the 
proposed  iShares  wiU  provide  investors 
with  a  convenient  and  less  expensive 
way  of  participating  in  the  foreign 
securities  markets.  The  Commission 
believes  that  the  Amex's  proposal 
should  advance  the  public  interest  by 
providing  investors  with  increased 
flexibility  in  satisfying  their  investment 
needs  by  allowing  them  to  purchase  and 
sell  single  securities  at  negotiated  prices 
throughout  the  business  day  that 
represent  the  performance  of  several 
portfolios  of  stocks.2^  Accordingly,  the 
Commission  finds  that  the  Amex's 
proposal  will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  seciirities, 
and,  in  general,  protect  investors  and 
the  public  interest,  consistent  with 
section  6(b)(5)  of  the  Act.29 


2'  15  U.S.C.  78f(b)(5).  In  approving  the  proposed 
rule  change,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'*The  Commission  notes  that  unlike  typical 
open-end  investment  companies,  where  investors 
have  the  right  to  redeem  their  fund  shares  on  a 
daily  basis,  investors  in  iShares  can  redeem  in 
Creation  Unit  size  aggregations  only. 

"Pursuant  to  section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  exchange 
trading  for  new  products  upon  a  finding  that  the 
introduction  of  the  product  is  in  the  public  interest. 
Such  a  finding  would  be  difficult  with  respect  to 
a  product  that  served  no  investment,  hedging  or 
other  economic  functions,  because  any  benefits  that 
might  be  derived  by  market  participants  would 
likely  be  outweighed  by  the  potential  for 
manipulation,  diminished  public  confidence  in  the 
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Amex  Rules  lOOOA  et  seq.  provide  for 
the  listing  and  trading  of  Index  Fund 
Shares,  llie  Commission  has  approved 
the  listing  and  trading  of  various  Index 
Fund  Shares  on  the  Amex,  including  the 
following:  15  series  of  iShares  Trust;^" 
23  series  of  iShare  MSCI  Index  Fimds 
(formeriy  MSCI  World  Equity 
Benchmark  Shares  {"WEBS"));3i  series 
of  the  iShares  Trust  based  on  the  SfikP 
Europe  350  Index  and  the  S&P/TSE  60 
Index;32  nine  series  of  Select  Sector 
SPDRs  and  one  series  of  the  Technology 
100  Index  Fimd;^^  and  shares  of  the 
street  Tracks  Dow  Jones  Global  Titans 
Index  Fimd.3* 

Similar  to  these  Index  Fimd  Shares, 
the  Commission  believes  that  the 
proposed  iShares  will  provide  investors - 
with  an  alternative  to  trading  a  broad 
range  of  securities  on  an  individual 
basis,  and  will  give  investors  the  ability 
to  trade  a  product  representing  an 
interest  in  a  portfolio  of  securities 
designed  tb  reflect  substantially  the 
applicable °Underl)dng  Index.  The 
estimated  bbst  of  individual  iShares, 
approximeitely  $20  to  $120,  should 
make  them  attractive  to  individual  retail 
investors  who  wish  to  hold  a  security 
representing  the  performance  of  a 
portfolio  of  stocks.  In  addition,  imlike 
the  case  with  standard  open-end 
investment  companies  specializing  in 
such  stocks,  investors  will  be  able  to 
trade  iShares  continuously  throughout 
the  business  day  in  secondary  market 
transactions  at  negotiated  prices.  ^^ 
Accordingly,  the  proposed  iShares  will 
allow  investors  to:  (1)  Respond  quickly 
to  market  changes  through  intraday 
trading  opportunities;  (2)  engage  in 
hedging  strategies  similar  to  those  used 


integrity  of  the  markets,  and  other  valid  regulatory 
concerns. 

30  Securities  Exchange  Act  Release  No.  4470 
(August  14,  2001),  66  FR  43927  (August21,  2001) 
(order  approving  File  No.  SR-Amex-2001-34). 

3*  See  1996  Order  (approving  the  listing  and 
trading  of  Index  Fund  Shares  under  Amex  Rules 
lOOOA  et  seq.  and  17  series  of  WEBS  based  on  MSQ 
foreign  indexes);  and  Securities  Exchange  Act 
Release  No.  42748  (May  2.  2000).  65  FR  30155  (May 
10,  2000)  (order  approving  File  No,  SR-Amex-98- 
49)  (approving  the  listing  and  trading  of  six  series 
of  WEBS  based  on  MSQ  Indexes). 

"  See  Securities  Exchange  Act  Release  No.  42786 
(May  15,  2000).  65  FR  33586  (May  24.  2000)  (order 
approving  File  No.  SR-Araex-99-49). 

3^  See  Securities  Exchange  Act  Release  No.  40749 
(December  4.  1998),  63  FR  68483  (December  11, 
1998)  (order  approving  File  No.  SR-Amex-98-29). 

^  See  Securities  Exchange  Act  Release  No. 
433338  (September  25.  2000)  65  FR  59235  (October 
4,  2000)  (order  approving  File  No.  SR-AmexrOO- 
53). 

3'  Because  of  the  potential  arbitrage 
opportunities,  the  Commission  believes  that  iShares 
will  not  trade  at  a  material  discount  or  premium  in 
relation  to  their  NAV.  The  mere  potential  for 
arbitrage  should  keep  the  market  price  of  iShares 
comparable  to  their  NAV;  therefore,  arbitrage 
activity  likely  will  not  be  significant. 


by  institutional  investors;  and  (3)  reduce 
transaction  costs  for  trading  a  portfolio 
of  securities. 

Although  the  value  of  iShares  will  be 
derived  from  and  based  on  the  value  of 
the  seciirities  and  cash  held  in  the 
Fund,  iShares  are  not  leveraged 
instnunents.  Accordingly,  the  level  of 
risk  involved  in  the  purchase  or  sale  of 
iShares  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock,  with  the  exception  that 
the  pricing  mechanism  for  the  iShares  is 
based  on  a  portfolio  of  securities. 
Nevertheless,  the  Commission  believes 
that  the  unique  nature  of  iShares  raises 
certain  product  design,  disclosure, 
trading  and  other  issues  that  must  be 
addressed. 

A.  Generally 

The  Commission  believes  that  the 
proposed  iShares  are  reasonably 
designed  to  provide  investors  with  an 
investment  vehicle  that  substantially 
reflects  in  value  their  Underlying 
Indexes  and,  in  turn,  the  performance 
of:  (1)  The  component  securities 
comprising  the  MSCI  All  Country  World 
Ex  USA  Index;36  (2)  the  component 
securities  comprising  the  MSCI  All 
Country  Far  East  (Free)  Ex  Japan 
Index;''  (3)  the  component  securities 
comprising  the  MSCI  Emerging  Markets 
(Free)  Index;'*  (4)  the  component 
securities  comprising  the  MSCI 
Emerging  Markets  Latin  America 


'•The  MSa  All  Country  Worid  Ex  USA  Index, 
is  comprised  of  securities  trading  on  the  exchanges 
of  49  of  the  51  countries  for  which  MSQ  has 
indices.  The  index  represents  world  stock  markets 
(not  including  markets  in  the  United  States).  The 
index  included  1849  constituent  companies  as  of 
May  31.2001. 

"The  MSa  All  Country  Far  East  (Free)  Ex  )apan 
Index  comprises  9  of  the  51  countries  for  which 
MSQ  has  indices.  The  index  represents  Asian  stock 
markets  (not  including  markets  in  |apan).  The  index 
included  407  constituent  countries  as  of  May  31, 
2001.  Approximately  45%  of  the  index  is 
comprised  of  securities  traded  on  the  combined 
markets  in  Korea,  Malaysia,  and  Taiwan.  Those 
countries  have  restrictions  that  preclude  in-kind 
redemptions  and  creations.  Therefore,  the  MSQ 
Pacific  (Free)  Ex  Japan  Index  Fund  will  charge  fees 
to  of&et  related  transfer  and  transaction  costs. 
Those  costs  include  market  impact  costs  because 
there  is  a  possibility,  which  the  Exchange  will 
disclose  in  its  prospectus,  of  market  impact  as  a 
result  of  the  Fund  buying  or  selling  securities  in 
those  countries. 

"  The  MSQ  Emerging  Markets  (Free)  Index 
comprises  25  of  the  51  countries  for  which  MSQ 
has  indices.  The  index  included  696  constituent 
companies  as  of  May  31,  2001.  Approximately  40% 
of  the  index  is  comprised  of  securities  trading  in 
Brazil,  Korea.  Malaysia,  and  Taiwan.  Those 
countries  have  restrictions  that  preclude  in-kind 
redemptions  and  creations.  Therefore,  the  Emerging 
Markets  (Free)  Index  Fund  will  charge  fees  to  offset 
related  transfer  and  transaction  costs.  Those  costs 
include  market  impact  costs  because  there  is  a 
possibility,  which  the  Exchange  will  disclose  in  its 
prospectus,  of  market  impact  as  a  result  of  the  Fund 
buying  or  selling  securities  in  those  countries. 


Index;'^  (5)  the  component  securities 
comprising  the  MSCI  Europe  Index;*" 
(6)  the  component  securities  comprising 
the  MSCI  Pacific  (Free)  Ex  Japan 
Index;*'  and  (7)  the  component 
securities  of  the  MSCI  Israel  Index.*^ 

The  Commission  notes  that  each  Fund 
Mrill  normally  invest  at  least  95%  of  its 
total  assets  in  component  securities  that 
are  represented  in  the  underlying  index, 
and  will  at  all  times  invest  at  least  90% 
of  its  total  assets  in  such  stocks,  except 
that  in  order  to  permit  the  Adviser 
additional  flexibility  to  comply  with  the 
requirements  of  the  Internal  Revenue 
Code  and  other  regulatory  requirements 
and  to  manage  future  corporate  actions 
and  index  changes  in  the  smaller 
markets,  certain  Funds,  identified  in 
each  Fund's  prospectus,  will  at  all  times 
invest  at  least  80%  of  its  assets  in  such 
stocks  and  at  least  half  of  the  remaining 
20%  in  such  stocks  or  in  stocks 
included  in  the  relevant  market,  but  not 
in  the  relevant  underlying  index. 
iShares,  Inc.  expects  that  the  iShares 
MSCI  Emerging  Markets  (Free). 
Emerging  Markets  Latin  America  and 
Israel  Index  Funds  will  be  subject  to  the 
"80%/20%"  exception  described  above. 
Each  Fund  may  invest  its  remaining 
assets  in  money  market  instruments 
(subject  to  applicable  limitations  under 
the  1940  Act),  in  repurchase 
agreements,  in  stocks  that  are  in  the 
relevant  market  but  not  in  the  relevant 
underlying  index,  and/or  in 
combinations  of  certain  stock  index 
futures  contracts,  options  on  futures 
contracts,  stock  index  options,  stock 
index  swaps,  cash,  local  currency  and 
forward  currency  exchange  contracts 
that  are  intended  to  provide  a  Fund 


3*  The  Emerging  Markets  Latin  America  Index 
comprises  7  of  the  51  countries  for  which  MSQ  has 
indices.  The  index  included  127  constituent 
companies  as  of  May  31.  2001.  Approximately  40% 
of  the  index  is  comprised  of  securities  trading  in 
Brazil,  which  has  restrictions  that  preclude  in-kind 
redemptions  and  creations.  Therefore,  the  Emerging 
Markets  Latin  America  Fund  will  charge  fees  to 
offset  related  transfer  and  transaction  costs.  Those 
costs  include  market  impact  costs  because  there  is 
a  possibility,  which  the  Exchange  will  disclose  in 
its  prospectus,  of  market  impact  as  a  result  of  the 
Fund  buying  or  selling  securities  in  Brazil. 

"The  MSQ  Europe  Index  comprises  7  of  the  51 
countries  for  which  MSQ  has  indices.  According  to 
MSQ,  the  index  included  127  constituent 
companies  as  of  May  31,  2001. 

«'  The  MSCI  Pacific  (Free)  Ex  Japan  Index 
represents  markets  in  Australia.  Hong  Kong.  New 
Zealand  and  Singapore  There  were  151  constituent 
companies  included  in  the  index  as  of  May  31. 
2001. 

"The  MSQ  Israel  Index  includes  countr>' 
constituents  that  are  classified  using  the  Global 
Industry  Classification  Standard  (GICS).  which  has 
10  sectors  drawn  from  23  lndustr>'  groups.  Over 
70%  of  the  index  is  comprised  of  securities  in  three 
industry  groups:  Software  &  Services; 
Pharmaceuticals  &  Biotechnology:  and  Banks.  There 
were  33  constituent  companies  as  of  May  31 .  2001 . 
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with  exposiire  to  a  stock.  The  Adviser 
may  attempt  to  reduce  tracking  error  by 
using  futures  contracts  whose  behavior 
is  expected  to  represent  the  market 
performance  of  the  Fund's  underlying 
securities.  A  Fund  will  not  use  these 
instruments  to  leverage,  or  borrow 
against,  its  securities  holdings  or  for 
speculative  purposes.  The  Exchange 
expects  that  each  Fimd  does  not  intend 
to  concentrate  in  any  particular  industry 
except  to  the  extent  that  its  Underlying 
Index  concentrates  in  the  stocks  of  a 
particular  industry  or  industries.'*^  In 
addition,  each  Fimd  will  maintain 
regulated  investment  company 
compliance,  which  requires,  among 
other  things,  that,  at  the  close  of  each 
quarter  of  the  Fund's  taxable  year,  not 
more  than  25%  of  its  total  assets  may  be 
invested  in  the  securities  of  any  one 
issuer.  While  the  Commission  believes 
that  these  requirements  should  help  to 
reduce  Qoncems  that  the  Funds  could 
become  a  surrogate  for  trading  in  a 
single  or  a  few  unregistered  stocks,  in 
the  event  that  a  Fund  were  to  become 
such  a  stirrogate,  the  Commission  would 
expect  the  Amex  to  take  action 
immediately  to  delist  the  seciirities  to 
ensiire  compliance  with  the  Act. 

As  noted  above,  each  Fimd  will  use 
a  representative  portfolio  sampling 
strategy  to  attempt  to  track  its 
Underlying  Index.  Although  a 
representative  sampling  strategy  entails 
some  risk  of  tracking  error,  the  Advisor 
will  seek  to  minimize  tracking  error.  It 
is  expected  that  each  Fimd  will  have  a 
tracking  error  relative  to  the 
performance  of  its  Underlying  Index  of 
no  more  than  5%.  If  the  tracking  error 
for  a  Fund  exceeds  5%,  the  Advisor  will 
notify  the  Board  and  discuss 
appropriate  actions  with  the  Board.^ 
llie  Commission  notes  that  the 
Exchange  will  disseminate  the  NAV  and 
final  dividend  amoimts  to  be  paid  for 
each  Fimd  on  the  website 
amextrader.com.'*^  In  addition,  the 
Funds'  annual  and  semiannual  reports 
will  include  disclosures  regarding  the 
Funds'  total  return  and  each  Underlying 
Index's  total  return  for  one-,  five-,  and 
10-year  periods,  and  graphs  comparing 
hypothetical  $10,000  investments  in  the 
Funds  and  their  Underlying  Indexes.** 
While  the  Commission  believes  that  the 
proposed  requirements  for  the  Funds, 
and  the  expected  tracking  error  of  less 
than  5%,  should  be  adequate  to 
characterize  the  proposed  Funds  as 
bona  fide  index  funds,  the  Commission 


would  be  concerned  if  a  Fund's 
portfolio  failed  to  substantially  reflect 
its  Underlying  Index.*' 

B.  Disclosure 

The  Commission  believes  that  the 
proposal  should  ensure  that  investors 
have  information  that  will  allow  them  to 
be  adequately  apprised  of  the  terms, 
characteristics,  and  risks  of  trading 
iShares.  Investors  purchasing  the 
proposed  iShares  will  be  required  to 
receive  either  a  prospectus  or,  as 
discussed  below,  a  product  description 
of  the  iShares.^"  If  the  proposed  iShares 
are  not  granted  relief  from  the 
prospectus  delivery  requirements  of  the 
1940  Ac^,  then  investors  purchasing 
iShares  will  be  required  to  receive  a 
prospectus  prior  to  or  concurrently  with 
the  confirmation  of  a  transaction 
therein.  Because  iShares  will  be  in 
continuous  distribution,  the  prospectus 
delivery  requirements  of  the  Securities 
Act  of  1933  will  apply  both  to  initial 
investors  and  to  all  investors  purchasing 
such  securities  in  secondary  market 
transactions  on  the  Amex. 

Alternatively,  if  the  proposed  iShares 
are  granted  relief  frt>m  the  prospectus 
delivery  requirements  of  the  1940  Act, 
they  will  be  subject  to  Commentary  .03 
to  Amex  Rule  lOOOA,  which  provides 
for  delivery  of  a  product  description  for 
series  of  Index  Fund  Shares  that  have 
been  granted  relief  from  the  prospectus 
delivery  requirements  of  the  1940  Act. 
Under  Commentary  .03,  the  delivery 
requirement  will  extend  to  a  member  or 
member  organization  carrying  an 
omnibus  account  for  a  non-member 
broker-dealer,  who  must  notify  the  non- 
member  to  make  the  product 
description  available  to  its  customers  on 
the  same  terms  as  are  directly  applicable 
to  members  and  member  organizations. 
In  addition,  Commentary  .03  provides 
that  a  member  or  member  organization 
must  deliver  a  prospectus  to  a  customer 
upon  request. 

The  Commission  notes  that  prior  to 
the  commencement  of  trading  in  the 
proposed  iShares,  the  Amex  will  issue 
a  circular  to  its  members  explaining  the 
characteristics  of  the  specific  Index 
Fund  and  of  applicable  Exchange  rules, 
as  well  as  the  requirements  of  Amex 
rule  411.  Amex  mle  411  generally 
requires  that  member  use  due  diligence 
to  learn  the  essential  facts  relative  to 


*^  See  Amendment  No.  1,  supra,  footnote  3: 
Amendment  No.  2,  supra,  footnote  4. 
**  See  Amendment  No.  1.  supra,  footnote  3. 
u  See  Amendment  No.  1.  supra,  footnote  3. 
**  See  Amandmant  No.  1,  supra,  footnote  3. 


*'  Among  other  issues  that  may  arise  under  the 
federal  securities  laws,  such  an  occurrence  could 
raise  the  issue  of  whether  trading  of  the  proposed 
iShares  would  remain  consistent  with  Amex  listing 
standards  for  Index  Fund  Shares,  as  well  as  the 
surrogate  trading  issue  discussed  above. 

**  As  noted  above.  iShares,  Inc.  has  requested  an 
exemptive  order  granting  relief  from  the  prospectus 
delivery  requirements  imposed  by  section  24(d)  of 
the  1940  Act. 


every  customer,  every  order  or  account 
accepted.*' 

The  Information  Circular  will  also 
disclose  the  time  that  the  NAV  is 
determined  for  a  particular  Fund  and 
will  disclose  that  for  Funds  holding 
shares  of  Korean,  Malaysian,  Taiwanese 
and  Brazilian  companies  that  the  Fund 
will  charge  creation  and  redemption 
fiees  intended  to  ofiiset  brokerage  costs 
associated  with  cash  creations  and 
redemption.  It  will  also  inform  members 
and  member  organizations,  prior  to 
commencement  of  trading,  of 
prospectus  or  product  description 
delivery  requirements  applicable  to 
iShares  MSQ  Index  Fimds. 

C.  Listing  and  Trading  of  iShares 

The  Conunission  finds  that  adequate 
rules  and  procedure  exist  to  govern  the 
listing  and  trading  of  iShares.  iShares 
will  be  deemed  equity  securities  subject 
to  Amrac  rules  governing  the  trading  of 
equity  securities,^"  including,  among 
others,  rules  governing  trading  halts,^* 
responsibilities  of  the  specialist, 
account  opening  and  customer 
suitability  requirements,  and  the 
election  of  stop  and  stop  limit  orders. 

In  addition,  the  Funds  will  be  subject 
to  Amex  listing  and  delisting/ 
suspension  rules  and  procedures 
governing  the  trading  of  Index  Fund 
Shares  on  the  Amex.  As  the 
Commission  has.  noted  previously ,'2  the 
listing  and  delisting  criteria  for  Index 
Fund  Shares  should  help  to  ensure  that 
a  minimum  level  of  liquidity  will  exist 
in  each  series  of  Index  Fund  Shares  to 
allow  for  the  maintenance  of  fair  and 
orderly  markets.  The  de  listing  criteria 
also  will  allow  the  Amex  to  consider  the 
suspension  of  trading  and  the  delisting 
of  a  series  of  iShares  if  an  event  were 
to  occur  that  made  further  dealings  in 
such  securities  inadvisable.  This  will 
give  the  Amex  flexibility  to  delist 
iShares  if  circumstances  warrant  such 
action.  For  example,  as  noted  above,  in 
the  vent  that  iShares  became  a  surrogate 
for  trading  a  single  or  few  unregistered 


*"See  Amex  Rule  411. 

^Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Legal  ft 
Regulatory  Division,  Amex  and  Steven  Johnston, 
Special  Counsel,  Division,  Commission,  October  25, 
2001. 

"  In  addition  to  other  factors  that  may  be 
relevant,  the  Amex  may  consider  factors  such  as 
those  set  forth  in  Amex  Rule  918(b)  in  exercising 
its  discretion  to  halt  or  suspend  trading  in  iShares. 
These  factors  would  include,  but  are  not  limited  to: 
(1)  The  extent  to  which  trading  is  not  occurring  in 
stocks  underlying  the  index:  or  (2)  whether  other 
imustial  conditions  or  circumstances  detrimental  to 
the  maintenance  of  a  fair  and  orderly  market  are 
present.  In  addition,  trading  in  iShares  will  be 
halted  if  the  circuit  breaker  parameters  under  Amex 
Rule  117  have  been  reached. 

"See  1996  Order. 
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securities,  such  an  event  could  raise 
issues  that  would  require  the  delisting 
of  iShares  to  ensure  compliance  with 
the  Act.  Accordingly,  the  Commission 
believes  that  the  rules  governing  the 
trading  of  iShares  provide  adequate 
safeguards  to  prevent  manipulative  acts 
and  practices  and  to  protect  investors 
and  the  public  interest. 

As  noted  above,  the  Amex  expects  to 
require  that  a  minimum  of  two  Creation 
Units  (100,000  iShares)  to  outstanding 
at  the  start  of  trading.  "The  Commission 
believes  that  this  minimum  number  is 
sufficient  to  help  to  ensure  that  a 
minimum  level  of  liquidity  will  exist  at 
the  start  of  trading. 

The  Commission  believes  that  the 
Amex's  proposal  to  trade  iShares  with  a 
minimum  price  variation  of  $.01  is 
consistent  with  the  Act.  The 
Commission  believes  that  such  trading 
may  enhance  market  liquidity  and 
should  promote  more  accurate  pricing, 
tighter  quotations,  and  reduced  price 
fluctuations.  The  Commission  also 
believes  that  such  trading  should  allow 
customers  to  receive  the  best  possible 
execution  of  their  transactions  in  the 
Funds.  Additionally,  the  Commission 
believes  that  the  proposed  original 
listing  fee  of  $5,000  is  reasonable,  as  is 
the  proposed  method  for  calculating  the 
annual  fee. 

D.  Specialists 

The  Commission  finds  that  it  is 
consistent  with  the  Act  to  allow  a 
specialist  registered  in  a  security  issued 
by  an  Investment  Company  to  purchase 
or  redeem  the  listed  security  fit)m  the 
issuers  as  appropriate  to  facilitate  the 
maintenance  of  a  fair  and  orderly 
market  in  that  security.  The 
Commission  believes  that  such  market 
activities  should  enhance  liquidity  in 
such  securities  and  facilitate  a 
specialist's  market  making 
responsibilities.  In  addition,  because  the 
specialist  will  only  be  able  to  purchase 
and  redeem  iShares  on  the  same  terms 
and  conditions  as  any  other  investor  in 
accordance  with  the  terms  of  the  Funds 
prospectus  and  statement  of  additional 
information  ("SAI"),  the  Commission 
believes  that  concerns  regarding 
potential  abuse  are  minimized. ^^  The 
Amex's  existing  surveillance  procedure 
also  should  ensure  that  such  purchases 
are  only  for  the  pujpose  of  maintaining 
fair  and  orderly  markets,  and  not  for  any 
improper  or  speculative  purposes. 
Finally,  the  Commission  notes  that  its 
approval  of  this  aspect  of  the  Amex's 


proposal  does  not  address  any  other 
requirements  or  obligations  under  the 
federal  securities  laws  that  may  be 
applicable. 

E.  Stop  and  Stop  Limited  Orders 

The  Commission  believes  that  the 
Amex's  proposal  to  designate  the 
proposed  iShares  as  eligible  for  electi6n 
by  quotation  with  the  prior  approval  of 
a  Floor  Official  is  consistent  with  the 
Act.  Amex  rule  154,  Commentary  .04(c) 
generally  provides  that  stop  and  stop 
limit  orders  to  buy  or  sell  a  security  or 
index  of  securities  may,  with  prior 
approval  of  a  Floor  Official,  be  elected 
by  quotation,  as  set  forth  in  Amex  rule 
154,  Commentary  .04.  Amex  rule  154, 
Conunentary  .04(c)(v)  states  that 
election  by  quotation  only  is  available 
for  such  derivative  securities  as  are 
designated  by  the  Amex  as  eligible  for 
such  treatment.  The  Amex  has  so 
designated  Index  Fund  Shares, 
including  the  proposed  iShares. 

The  Commission  believes  that 
allowing  stop  and  stop  limit  orders  in 
iShares  to  be  elected  by  quotation,  a  rule 
typically  used  in  the  options  context,  is 
appropriate  because,  as  a  result  of  their 
derivative  nature,  iShares  are  in  effect 
equity  securities  that  have  a  pricing  and 
trading  relationship  to  the  underlying 
securities  similar  to  the  relationship 
between  options  and  their  underlying 
securities.  ^^ 

F.  Surveillance 

The  Amex  represents  that  the 
Exchange  surveillance  procedures 
applicable  to  trading  in  the  proposed 
iShares  MSCI  Index  Funds  are  the  same 
as  those  applicable  to  iShares  curranUy 
trading  on  the  Exchange. 

The  Commission  believes  that  the 
surveillance  procedures  developed  by 
the  Amex  for  Index  Fund  Shares  are 
adequate  to  address  the  concerns 
associated  with  the  listing  and  trading 
of  the  iShares,  including  any  concerns 
associated  with  purchasing  and 
redeeming  Creation  Units. 

G.  Use  of  Non-Public  Information 

The  Commission  notes  that  when  a 
broker-dealer's  affiliate,  such  as  MSCI, 
is  involved  in  the  development  and 
maintenance  of  a  stock  index  upon 
which  a  product  such  as  iShares  is 
based,  the  broker-dealer  and  its  affiliate 
should  have  procedures  designed 
specifically  to  address  the  improper 
sharing  of  information.  The  Commission 
notes  that  MSCI  has  implemented 


procedures  to  prevent  the  misuse  of 
n^aterial  non-public  information 
regarding  changes  to  the  MSCI  indexes 
underlying  the  Index  Funds.  The 
Commission  believes,^'^  as  it  has 
concluded  previously,  that  the 
information  barrier  procedures  put  in 
place  by  MSCI  address  the  unauthorized 
transfer  and  misuse  of  material,  non- 
public information. 

H.  Dissemination  of  Information 
Regarding  the  Funds 

The  Commission  believes  that  the 
Value  that  the  Amex  proposes  to  have 
disseminated  for  the  Fimds  will  provide 
investors  with  timely  and  useful 
information  concerning  the  value  of  the 
individual  Funds.  The  Exchange 
represents  that  Indicative  Portfolio 
Value  will  be  disseminated  through  the 
facilities  of  the  CTA  every  15  seconds 
from  9:30  a.m.  to  4  p.m. Eastern  time. 
The  Commission  expects  that  the  Amex 
will  monitor  the  disseminated  Value 
and,  if  the  Amex  were  to  determine  that 
the  Value  does  not  closely  track  the 
applicable  iShares  series,  it  would 
arrange  to  disseminate  an  adequate 
alternative  value. 

The  daily  index  value  and  the 
percentage  change  in  the  daily  closing 
index  value  for  every  MSCI  country  and 
regional  index  will  be  publicly  available 
on  the  MSCI  website  at 
www.mscidata.com.  In  addition  the 
website  for  the  Funds.  222.ishares.com, 
contains  detailed  information  on  the 
performance  of  each  Fund,  and  the 
tracking  error  for  each  fund. 

The  NAV  for  each  Index  Fund  will  be 
calculated  and  disseminated  daily.  The 
NAV  for  the  iShares  MSCI  Pacific  (Free) 
Ex  Japan  Index  Fund  will  be  determined 
as  of  8:30  a.m.  Eastern  Time;  the  time 
for  NAV  determination  for  the  other 
Index  Funds  that  are  the  subject  of  this 
filing  will  be  established  by  iShares,  Inc. 
prior  to  start-up  of  trading  and  will  be 
publicly  disclosed  by  the  Funds.  In 
addition,  the  Funds'  annual  and  semi- 
annual report  will  include  disclosure  of 
the  Funds'  total  return  and  each 
Underlying  Index's  total  return  for 
one — ,  five — ,  and  10-year  periods,  and 
graphs  comparing  value  of  hypothetical 
$10,000  investments  in  the  Fund  and  its 
Underlying  Index.  *^ 

The  Amex  also  will  disseminate  for 
each  Index  Fund  on  a  daily  basis  by 
means  of  CTA  and  CQ  High  Speed  Lines 
information  with  respect  to  the 
Indicative  Optimized  Portfolio  Value  (as 
discussed  below)  and  shares 


"  Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Legal  & 
Regulatory  Division,  Amex  and  Florence  E. 
Harmon,  Senior  Special  Counsel.  Division, 
Commission,  October  25.  2001. 


^  See  generally  Securities  Exchange  Act  Release 
No.  29063  (April  10,  1991),  56  FR  15652  (April  17. 
1999)  (order  approving  File  No.  SR-Amex-90-31) 
(relating  to  stop  and  stop  limit  orders  in  certain 
equity  securities). 


"  See  Securities  Exchange  Act  Release  No.  42748 
(May  2.  2000),  65  FR  30155  (May  10.  2000)  (order 
approving  File  No.  SR-Amex-96-49) 

^  See  Amendment  No.  1,  supra,  footnote  3. 
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outstanding,  prior  to  the  opening  of  the 
Amex.  The  Exchange  will  also 
disseminate  the  NAV  and  final  dividend 
amounts  to  be  paid  for  each  Fund  on 
amextrader.com. 

As  described  more  fully  above,  the 
Advisor  will  make  available  through  the 
Distributor  on  each  business  day  prior 
to  the  opening  of  trading  on  the 
Exchange  the  list  of  the  names  and  the 
required  number  of  shares  of  each 
Deposit  Security  included  in  the  current 
Portfolio  Deposit  for  each  Fxmd  to  effect 
purchases  of  Creation  Unit  Aggregations 
of  the  Fimd. 

In  addition,  the  Advisor  will  provide 
the  NSCC  on  a  daily  basis  with  the 
names  and  required  number  of  shares  of 
the  Deposit  Secxirities  in  a  Creation  Unit 
Aggregation  and  the  Balancing  Amount, 
which  the  NSCC  will  make  available  to 
NSCC  members  through  an  electronic 
file  that  NSCC  members  can 
download.  5'' 

/.  Scope  of  the  Commission's  Order 

The  Commission  is  approving  the  7 
series  of  iShares  described  herein.  Other 
similarly  structured  products,  or 
additional  iShares  Funds  based  on 
indexes  that  include  seciirities  not  listed 
on  a  national  securities  exchange  of  The 
Nasdaq  Stock  Market,  would  require 
review  by  the  Commission  pursuant  to 
Section  19(b)  of  the  Act  prior  to  being 
traded  on  the  Amex. 

/.  Accelerated  Approval  of  the  Proposal 
and  Amendment  Nos.  1,2,3,  and  4 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  Nos.  1,  2,  3,  and  4  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  discussed  more 
fully  above,  the  Commission  has 
approved  the  listing  and  trading  of 
various  Index  Fund  Shares  on  the 
Amex.  Several  of  the  Amex's  previous 
proposals  to  list  and  trade  Index  Fimd 
Shares  were  published  for  comment  and 
the  Commission  received  no  comments 
regarding  the  proposals.  Accordingly, 
the  Commission  believes  that  it  is 
reasonable  to  make  the  proposed 
iShares  available  to  investors  as  soon  as 
possible.  Amendment  No.  1  strengthens 
the  Amex's  proposal  by,  among  other 
things,  stating  that  the  Exchange  will 
disclose,  in  an  Information  Circ\ilar  that 
Funds  holding  shares  of  Korean, 
Malaysian,  Taiwanese  and  Brazilian 
companies  will  charge  creation  and 
redemption  fees  intended  to  offset 
brokerage  costs  associated  with  cash 
creations  and  redemptions;  and 


representing  that  MSCI  has 
implemented  procedures  to  prevent  the 
misuse  of  material  non-public 
information  regarding  MSCI  indices. 
Amendment  No.  2  clarifies  the  proposal 
by,  among  other  things,  noting  that 
Fimd  Participants  are  limited  to  DTC 
Participants  and  clarifjing  the  level  of 
the  Funds'  investment  in  their 
Underlying  Indices.  Amendment  No.  2 
further  clarified  the  proposal  explaining 
that  fees  assessed  in  connection  with 
Funds  trading  in  coimtries  where  in- 
kind  purchases  of  securities  are 
precluded,  are  assessed  in  part  to  cover 
market  impact  costs.  Amendment  No.  4 
also  strengthened  the  proposal  by 
requiring,  among  other  things,  that  the 
Fund  prospectus  will  disclose  the 
possible  market  impact  of  a  Fund 
buying  or  selling  securities  in  those 
countries  prior  to  calculation  of  the 
NAV.  Amendment  No.  4  clarified  the 
proposal  by,  among  other  things,  further 
delineating  the  level  of  the  Funds 
investment  in  their  Underlying  Indices. 
Accordingly,  the  Commission  believes 
that  there  is  good  cause,  consistent  with 
sections  6(b)(5)  and  19(b)(2)  of  the 
Act.s*  to  approve  the  proposal  and 
Amendment  Nos.  1,  2,  3,  and  4  to  the 
proposal  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-Amex-2001- 
45),  as  amended,  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-27524  Filed  11-1-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44994;  File  No.  SR-CBOE- 
2001-22] 

Self-Regulalory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
incorporated  Relating  to  Permanent 
Approval  of  the  Pilot  Program  To 
Eliminate  Position  and  Exercise  Limits 
for  OEX,  SPX,  and  DJX  Index  Options 
and  Flex  Options  on  These  Indexes 

October  26,  2001. 
I.  Introduction 

On  May  14,  2001,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934,'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  seeking 
permanent  approval  of  the  pilot 
program  eliminating  position  and 
exercise  limits  for  SAP  500  Index 
("SPX").  S&P  100  Index  ("OEX").  and 
Dow  Jones  Industrial  Average  ("DJX")  as 
well  as  for  FLEX  options  overlying  these 
indexes. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  25,  2001. ^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposal. 

n.  Description  of  Proposal 

On  January  22, 1999,  the  Commission 
approved  a  two-year  pilot  program 
("Pilot  Program")  that  allowed  for  the 
elimination  of  position  and  exercise 
limits  for  options  on  the  OEX,  SPX,  DJX 
index  options  as  well  as  for  FLEX 
options  overlying  these  indexes.*  On 
January  22.  2001.  the  Commission 
extended  the  Pilot  Program  imtil  May 
22,  2001.5  On  May  22,  2001,  the 
Commission  again  extended  the  Pilot 
Program  imtil  September  22.  2001. »  On 
September  24,  2001.  the  Commission 
extended  the  pilot  program  until  March 
24.  2002.^  The  Exchange  now  seeks 


"  See  Amendment  No.  4,  supra,  footnote  6. 


»•  15  U.S.C.  78f(b)(5)  and  78s(bH2). 
»»17  CTR  200.30-3(a)(12). 


M5  U.S.C.  78(b)(1). 
»17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  42862 
(May  30.  2000).  65  FR  36481. 

*  See  Securities  Exchange  Act  Release  No.  40969, 
64  FR  49111  (Feb.  1, 1999)  (approving  SR-CBOE- 
98-23)  ("Pilot  Approval  Order"). 

>  See  Securities  Exchange  Act  Release  No.  43887, 
66  FR  8250  (January  30.  2001). 

*  See  Securities  Exchange  Act  Release  No.  44335, 
66  FR  33728  (May  25.  2001). 

'  See  Securities  Exchange  Act  Release  No.  44837, 
66  FR  49988  (October  1.  2001). 
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permanent  approval  of  the  Pilot 
Program. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.^  Specifically,  the 
Commission  believes  that  the  proposed 
rule  change  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.^ 

The  Commission  believes  for  the  same 
reasons  discussed  in  the  Pilot  Approval 
Order,  in  addition  to  the  lack  of  any 
problems  identified  during  the  pilot 
period  as  discussed  below,  that  the  pilot 
should  be  approved  on  a  permanent 
basis.^°  The  Commission  notes  that  the 
Pilot  Approval  Order  required  the 
Exchange  to  submit  a  report  to  the 
(Commission  on  the  status  of  the  Pilot 
Program  so  that  the  Commission  could 
use  this  information  to  evaluate  any 
consequences  of  the  program  and  to 
determine  whether  to  approve  the 
elimination  of  position  and  exercise 
limits  for  these  products  on  a  permanent 
basis.  11  The  CBOE  submitted  the 
required  report  to  the  Commission  on 
December  21,  2000." 

The  report  represents  that  during  the 
review  period,  CBOE  did  not  discover 
any  instances  where  an  actx>unt 
maintained  an  unusually  large 
unhedged  position.  The  data  from  the 
report  found  that  only  12  accounts 


*ln  approving  this  rule  proposal,  the  Commission 
notes  that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  78c(f). 

•15U.S.C.  78fn>)(5). 

'■■The  bases  for  approving  the  pilot  as  discussed 
in  the  Pilot  Approval  Order  are  incorporated  herein 
to  this  permanent  approval  order. 

^  In  the  prior  Approval  Order,  the  Commission 
stated,  "CBOE  will  provide  the  Commission  with  a 
report  detailing  the  size  and  different  types  of 
strategies  employed  with  respect  to  positions 
established  in  those  classes  not  subject  to  pocition 
limits.  In  addition,  the  report  will  note  whether  any 
problems  resulted  due  to  the  no  limit  approach  and 
any  other  information  that  may  be  useful  in 
evaluating  the  effectiveness  of  the  pilot  program. 
The  Commission  expects  that  CBOE  will  take 
prompt  action,  including  timely  communication 
%vith  the  Commission  and  other  marketplace  self- 
regulatory  organizations  responsible  for  oversight  of 
trading  in  component  stocks,  should  any 
unanticipated  adverse  market  effects  develop." 

<'  Letter  from  Patricia  L.  Cemy,  Director,  Office  of 
Trading  Practices,  CBOE,  to  Elizabeth  King, 
Division  of  Market  Regulation,  Commission,  dated 
December  21.  2000. 


established  positions  in  excess  of  10% 
of  the  standard  limit  applicable  to  each 
index  at  the  time  the  Pilot  Program  was 
approved.  These  positions  were  all  in 
SPX  and  most  were  established  by  firms 
and  market  makers.  All  of  the  accounts 
were  hedged,  although  to  different 
degrees.  CBOE  represented  that  it  did 
not  discover  any  aberrations  caused  by 
large  unhedged  positions  during  the  life 
of  the  Pilot  Program." 

In  addition  to  no  identifiable 
problems  during  the  pilot  program,  the 
Commission  also  believes  that  the 
factors  for  approval  of  the  pilot  program 
continue  to  be  met.  For  example,  in 
approving  the  pilot,  the  Ckimmission 
stated,  among  other  things,  that  the 
enormous  capitalization  of  and  deep, 
liquid  markets  for  the  underlying 
securities  contained  in  the  OEX,  SPX 
and  DJX  significantly  reduces  concerns 
regarding  market  manipulation  or 
disruption  in  the  underlying  market.  In 
this  regard,  we  note  that  the  indexes 
continue  to  have  enormous 
capitalizations.  Indeed,  the  current 
capitalizations'  of  the  indexes  are 
currently  higher  than  the  capitalizations 
we  relied  on  in  originaUy  approving  the 
pilot.'* 

The  Commission  also  continues  to 
believe  that  the  financial  requirements 
imposed  by  CBOE  and  the  Ckimmission 
help  to  address  concerns  that  a  CBOE 
member  or  is  customer  may  try  to 
maintain  an  inordinately  large 
unhedged  position  in  the  indexes.  As 
noted  in  the  Pilot  Approval  Order,  the 
CBOE  has  the  authority  to  impose 
additional  margin  and/or  assess  capital 
charges  and  should  be  able  to  monitor 
accounts  to  determine  when  such  action 
is  warranted.  1^ 

Finally,  in  addition  to  the  other  basis 
for  approval  of  the  pilot  as  discussed  in 
the  Pilot  Approval  Order,  the 


"In  its  latest  filing  extending  the  pilot  program. 
CB(X  again  represented  that  it  had  not  discovered 
any  aberrations  caused  by  large  unhedged  positions 
during  the  pilot  program.  See  supra  note  7. 

"The  Pilot  Approval  Order  stated  that,  as  of 
August  1996.  the  market  capitalizations  for  the  SPX. 
OEX.  and  DJX  were  S8.S  trillion.  S3.8  trillion  and 
$2.2  trillion,  respectively.  As  of  October  2(XI1,  these 
figures  had  increased  to  S9.81  trillion,  S5.7  trillion 
and  S3. 23  trillion,  respectively. 

"  As  originally  noted  in  the  Pilot  Approval 
Order,  the  Commission's  net  capital  rule.  Rule 
lSc3-l  under  the  Exchange  Act,  imposes  a  capital 
charge  on  members  to  the  extent  of  any  margin 
deficiency.  More  specifically.  Exchange  Act  Rule 
15c3-l  requires  a  capital  change  equal  to  the 
maximum  potential  loss  on  a  broker-dealer's 
aggregate  index  position  over  a  .f(  - )  10%  market 
move.  Exchange  margin  rules  require  margin  on 
naked  index  options  which  are  in  or  st-the-money 
equal  to  a  15%  move  in  the  underlying  index;  and 
a  minimum  10%  charge  for  naked  out-of-the  money 
contracts.  At  an  index  value  of  9,000  this 
approximates  to  a  $1 35,000  to  S90.(XX)  requirement 
per  each  unhedged  contract. 


Commission  relied  heavily  on  the 
enhanced  surveillance  ^^  and  reporting 
safeguards  that  would  allow  CBOE  to 
detect  and  deter  trading  abuses  arising 
from  the  elimination  of  position  and 
exercise  limits  in  options  and  Flex 
options  on  the  subject  indexes.  ^  ^  The 
Commission  continues  to  believe  that 
these  enhanced  procedures  are  critical 
in  our  determination  to  permanently 
approve  the  pilot.  While  the  pilot  did 
not  note  any  aberrations  or  concerns 
about  large  unhedged  positions,  the 
Commission  continues  to  believe  that 
these  pr(x:edures  will  enable  the  CBOE 
to  adequately  assess  and  respond  to 
market  concerns  at  an  early  stage.  In  this 
regard  the  Commission  continues  to 
expect  CBOE  to  take  prompt  action, 
including  timely  communication  with 
the  Commission  and  other  marketplace 
self-regulatory  organizations  responsible 
for  oversight  of  trading  in  component 
stocks,  should  any  unanticipated 
adverse  market  effects  develop. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*"  that  the 
proposed  rule  change  (SR-CBOE-2001- 
22)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-27525  Filed  11-1-01:  8:45  am) 

8NJJNG  CODE  W10-01-M 


■•  It  is  inappropriate  to  discuss  the  details  of 
CBOE's  enhanced  surveillance  program  because  the 
disclosure  of  specific  surveillance  procedures  could 
provide  market  participants  with  information  that 
could  aid  potential  attempts  at  avoiding  regulatory 
detection  of  inappropriate  trading  activity. 

■'CBOE's  reporting  requirements  subject  SPX. 
OEX  and  FLEX  options  on  those  indexes  to  a 
100,000  contract  hedge  reporting  requirement,  and 
DPC,  whic±  is  one-tenth  the  size  of  a  full  value 
index  contract,  and  FLEX  optioqi  on  the  D|X.  are 
subject  to  a  1  million  contract  hedge  reporting 
threshold.  Each  member  or  member  organization 
that  maintains  a  position  on  the  same  side  of  the 
market  in  excess  of  these  contract  thresholds  for  its 
own  account  or  for  the  account  of  a  customer  must 
file  a  report  that  includes,  but  is  not  limited  to.  data 
related  to  the  option  position,  whether  such 
position  is  hedged  and  if  so.  a  description  of  the 
hedge.  If  applicable,  the  report  must  contain 
information  concerning  collateral  used  to  carry  the 
position. 

>»15U.S.C78nbM2). 

'•  17  CFR  20O.3O-3(aHl2) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RateSM  No.  34-44995;  Rto  No.  Sf)-GSCC- 
2001-06] 

Self  Regulatory  Organizations; 
Qovemment  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  ttie  Placement 
of  Highly  Leveraged  Members  on 
Surveillance  Status 

October  26.  2001.  i 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
May  14,  2001.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  GSCC.  The 
Commission  is  published  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  add  new 
definitions  and  procedures  to  its  rules 
that  relate  to  how  GSCC  will  monitor  its 
members'  clearing  fund  status.  In 
addition,  GSCC  proposes  to  add  a  rule 
that  would  permit  GSCC  to  exchange 
information  with  other  clearing 
organizations  concerning  a  member  that 
is  on  any  surveillance  status. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rules  changes  and  discussed 
any  comments  it  received  on  the 
proposed  rules  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
GSCC  has  prepared  summaries,  set  forth 
in  sections  A,  B,  C  below  of  the  most 
significant  aspects  of  such  statements. - 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  j 

Rule  4,  section  3  of  GSCC's  rules 
states  that  a  member  whose  clearing 
fund  deposit  obligation  repiresents  a 
significant  portion  of  its  net  worth  or 


net  capital  will  be  placed  on  a  "class  1 
(advisory  list)  surveillance  status"  and 
thus  be  subjected  to  a  more  thorough 
monitoring  of  its  financial  condition 
and  activities.  Until  recently,  GSCC  has 
not  routinely  monitored  its  members' 
use  of  leverage.  Now,  due  to  factors 
such  as  the  increasingly  high  level  of 
members'  clearing  fund  deposit 
requirements  and  the  growing  nimiber 
of  executing  firms^  for  whose  trades 
members  are  responsible,  the  amount  of 
clearing  fund  deposit  required  of  certain 
GSCC  netting  members  can  represent  a 
significant  proportion  of  their  excess 
capital.  Consequently,  GSCC  believes 
that  it  has  become  appropriate  for  risk 
management  purposes  to  more  closely 
monitor  members'  relative  use  of 
leverage. 

Specifically,  GSCC  believes  that  it  is 
important  to  compare  the  ratio  of  each 
member's  clearing  fund  requirement  to 
that  member's  level  of  excess  regulatory 
capital  "*  and  to  advise  its  membership  of 
specific  actions  that  it  plans  to  take 
pm^uant  to  Rule  4  with  respect  to  any 
member  that  has  a  ratio  in  excess  of 
certain  defined  parameters.'' 

To  accomplisn  this,  GSCC's  approach 
under  this  proposed  rule  change  would 
be  analogous  to  the  early  warning 
concept  applied  by  the  Commission 
with  respect  to  its  net  capital  rule.^ 
Examining  authorities  utilize 
parameters  established  within  the  net 
capital  rule  to  provide  an  early  warning 
of  any  broker-dealer  that  may  be  at  risk 
of  not  having  sufficient  liquid  capital  to 
meet  cvuxent  obligations.^  Deposits  to 


'  15  use.  78s(b)(l). 

'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


'  An  executing  firm  is  a  non-GSCC  member  that 
contracts  with  a  GSCC  member  to  submit  trades  on 
its  behalf  to  GSCC. 

*  In  this  context,  the  term  "excess  regulatory 
capital"  is  used  to  include  excess  net  capital,  excess 
liquid  capital,  or  excess  adjusted  net  capital,  all  of 
which  are  measures  of  an  organization's  net  worth 
after  adjusting  for  the  liquidity  of  its  balance  sheet. 

^Inter-dealer  brokers  ("IDBs")  and  bank  members 
are  excluded  from  this  analysis  because  IDBs, 
which  have  fixed  clearing  fund  requirements  and 
limited  capital,  are  subject  to  different  types  of  risk 
management  considerations  and  because  banks  do 
not  perform  net  capital  computations. 

« 17  CFR  240.15C3-1.  The  net  capital  rule  is 
designed  to  ensure  the  liquidity  of  broker-dealers  by 
requiring  that  they  maintain  minimum  levels  of 
liquid  assets  to  support  the  volume  and  risk  of  the 
business  in  which  they  are  engaged. 

'  In  order  to  derive  net  capital  under  the  net 
capital  rule,  a  firm's  net  worth  is  reduced  to  give 
effect  to  the  elements  of  market,  credit,  or 
operational  risk  inherent  in  the  business  in  which 
the  firm  is  engaged.  Net  capital  is  the  broker- 
dealer's  net  worth  adjusted  for  illiquid 
("nonallowable")  assets,  certain  operational  capital 
charges,  and  potential  adverse  fluctuations  in  the 
value  of  securities  inventory  (known  as  "haircuts"). 
The  purpose  of  the  net  capital  computation  is  to 
determine  that  the  broker-dealer's  net  liquid  assets 
(minimum  capital  base)  are  adequate  in  the  event 
of  sudden  adverse  business  conditions.  Excess  net 
capital  is  the  amount  by  which  the  member's  net 
capital  exceeds  its  minimum  capital  requirement. 


GSCC's  clearing  fund  are  included  in 
broker-dealers'  net  capital  balances 
since  such  deposits  are  allowable 
assets. 8  Despite  its  liquidity,  these 
amoimts  are  deposited  with  and 
retained  by  GSCC  to  support  GSCC- 
related  trading  and,  therefore,  are  not 
available  for  other  use.  Therefore,  GSCC 
believes  that  it  is  meaningful  to  measure 
the  portion  of  a  member's  excess  capital 
that  is  deposited  to  the  clearing  fimd 
against  its  overall  excess  capital. 

If  a  significant  portion  of  the  excess 
net  capital  of  a  netting  member  is 
committed  to  GSCC's  clearing  fund,  it 
may  be  more  likely  than  other  members 
to  have  difficulty  in  meeting  obligations 
in  general  and  may  therefore  deemed  to 
pose  a  greater  likelihood  of  default  with 
respect  to  its  obligations  to  GSCC  in 
particular. 

To  compensate  for  this  potentially 
higher-than-ordinary  risk  of  default, 
GSCC  will  place  a  member  with  a 
clearing  fimd  requirement  to  excess  net 
capital  ratio  of  greater  than  .050  on 
Class  1  Surveillance  Status.''  Rule  4 
permits  GSCC  to  more  thoroughly 
monitor  such  a  highly  leveraged 
member's  financial  condition  and 
activities  and  to  require  the  member  to 
make  more  frequent  financial 
disclosures.  GSCC  will  require  a  highly 
leveraged  member  to  provide  GSCC 
with  a  satisfactory  explanation  of  its 
leverage  and  it  may  seek  to  obtain 
information  with  respect  to  such 
member's  margin  requirements  at  other 
clearing  organizations  to  better  enable 
GSCC  to  assess  whether  the  member 
will  be  able  to  meet  its  obligations  to 
GSCC. 

GSCC  believes  that  the  proposed  rules 
change  is  consistent  with  the 
requirements  of  section  17A  of  the 
Act  'o  and  the  rules  and  regulations 
thereimder  because  they  serve  to  clarify 
rights  that  GSCC  currently  possesses 
with  respect  to  highly  leveraged 
participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rules  change  will  impact  or 
impose  a  burden  on  competition. 


"  Letter  from  Richard  L.  Gregg,  Commissioner  of 
the  Bureau  of  the  Public  Debt  of  the  Department  of 
the  Treasury,  to  Jeffrey  F.  Ingber.  General  Counsel 
of  the  Government  Securities  Clearing  Corporation 
(August  30, 1989)  (permitting  registered 
government  securities  brokers  or  dealers  to  treat 
clearing  fund  collateral  as  allowable  assets  for 
capital  calculation  purposes). 

"For  purposes  of  this  analysis,  the  separate 
clearing  fund  requirements  of  members  with 
multiple  accounts  will  be  combined  into  a  single 
aggregate  number. 

«>15U.S.C78q-t. 
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C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rules  changes  have  not  yet 
been  solicited  or  received.  Members  will 
be  notified  of  the  rule  change  filing  and 
an  Important  Notice  will  solicit 
comments.  GSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  GSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A) "  of  the  Act  and  Rule  19b- 
4(f)(1)  12  thereunder  because  the 
proposed  rule  change  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Conunission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

-IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  GSCC's 
principal  office.  ^I  submissions  should 
refer  to  File  No.  SR-GSCC-2001-06  and 
should  be  submitted  by  November  23, 
2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  01-27557  Filed  11-1-01;  8:45  am) 

BIUJNG  COOE  MIO-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ratoase  No.  34-44993;  nie  No.  SR-NYSE- 
2001-41] 

Self-Ragulatory  Organlzatlona;  Notice 
of  Filing  and  Immadiata  Effactlvenaaa 
of  Propoaed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Amending 
ttie  Exehange'a  Fk>or  Conduct  and 
Safety  GukMlnea  and  Exctiange  Rule 
35  To  Alkm  Speciallsto'  Trading 
Aaaistanta  To  Aeeiet  Speclallet  in 
Cafituring  Tradea  and  Quotea  During 
Active  Market  Condltkma 

October  26,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
15,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  111  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Exchange's  Floor  Conduct  and  Safety 
Guidelines  (the  "Guidelines")  with 
respect  to  poUcies  and  procedures  on 
clerical  employees  entering  a  trading 
crowd.  The  Exchange  believes  that  the 
Guidelines  are  a  "stated  policy,  practice 
or  interpretation"  concerned  widi  the 
administration  of  the  Exchange.  In 
addition,  the  exchange  proposes  a 
corresponding  amendment  to  Exchange 
Rule  35.20  to  cross-reference  the 
proposed  amendment  to  the  Guidelines. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  NYSE,  and  the 
Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  Guidelines  is  to 
ensur6  maythe  behavior  and  practices  of 
individ^i^  on  the  Floor  of  the 
Exchange  contribute  to  the  efficient, 
imdisrupted  conduct  of  business  on  the 
Floor  and  do  not  jeopardize  the  safety 
or  welfare  of  others.  The  Exchange 
believes  the  proposed  rule  change 
would  enable  the  Exchange  to  keep  its 
Guidelines  consistent  with  cujrent  and 
new  Exchange  policy  and  procedures. 

Entering  or  Crossing  Trading  Floor 

The  Guidelines  prohibit  Floor  clerical 
employees  entering  a  Trading  Crowd  ' 
for  any  purpose,  other  than  the 
resolution  of  Question  Trade  *  or  open 
items,  from  ten  minutes  prior  to  the 
opening  imtil  five  minutes  after  the 
close.  This  is  popularly  known  as  the 
prohibition  against  crossing  the  "blue 
line." 

The  Exchange  believes  that  with  the 
elimination  of  Exchange  reports,^  there 
may  be  a  need,  under  active  market 
conditions,  for  specialist'  trading 
assistants  to  stand  in  front  of  the  post  to 
assist  in  capturing  trades  and  quotes. 


"  15  U.S.C.  78s(b)(3)(A). 
«'  17  CFR  240.19b-*(f)(l). 


"17  CFR  200.30-3(aMl2). 
« 15  U.S.C.  788(b)(1). 
M7CFR240.19b-4. 


'  A  trading  crowd  is  defined  as  a  group  of 
Exchange  memliers  with  a  defined  area  of  function 
tending  to  congregate  around  a  trading  post  pending 
execution  of  orders.  These  are  specialists,  door 
traders,  odd-lot  dealers,  and  other  brokers  as  well 
as  smaller  groups  with  specialized  functions 
(Barron's  Dictionary  of  financial  and  Investment 
Terms). 

*  Indicates  a  trade  in  which,  during  the 
comparison  process,  one  participant  is  discovered 
to  be  incorrectly  identified.  See  Glossary.  New  York 
Stock  Exchange  Web  page,  w-u-w.ni'se  com  (visited 
October  23,  2001).  See  also  NYSE  Rule  134. 

>  According  to  the  NYSE,  it  was  the  duty  of 
Exchange  reporters  lo  report  trades  to  the  tape.  As 
of  August  2,  2001.  this  position  has  been  eliminated 
by  the  Exchange.  Telephone  conversation  between 
lefT  Rosenstrock.  Senior  Special  Counsel.  NYSE, 
and  Christopher  Solgan,  Law  Clerk,  and  Lisa  |ones. 
Staff  Attorney.  Division  of  Market  Regulation. 
Commission  (October  25.  2001). 
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Accordingly,  the  Exchange  is  proposing 
to  amend  its  Guidelines  to  permit 
specialists'  trading  assistants  to  act  in 
this  capacity,  provided  that  prior  Floor 
official  approval  is  obtained 

Exchange  Rule  35  ' 

Exchange  Rule  35.20  provides  that 
"Floor  employees  of  members  and 
member  organizations  are  not  allowed 
to  be  upon  or  to  cross  the  trading  area 
of  the  Floor  for  any  purpose  during  the 
period  between  ten  minutes  preceding 
the  opening  of  the  market  and  five 
minutes  following  the  close  of  the 
market."  In  order  to  conform  the  above 
rule  to  the  Guidelines,  the  Exchange  is 
proposing  to  amend  this  paragraph  by 
cross-referencing  the  proposed 
amendment  to  the  Guidelines. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act''  in  general  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Acf  in  particular  in  that  it  is 
designed  to  facilitate  transactions  in 
securities  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market.  The  Exchange  believes  the 
revisions  to  the  Guidelines  support 
these  goals  by  promoting  the  efficient, 
undisrupted  conduct  of  business  on  the 
Trading  Floor. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the- 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

HI.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b){3)(A)(i)  of  the  Acta  and 
subparagraph  (f)(1)  of  Rule  19b-4^ 
thereimder  because  the  proposed  rule 
change  is  a  "stated  policy,  practice  or 
interpretation"  concerned  with  the 
administration  of  Exchange  Rule  35.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 


*  15  U.S.C.  78f(b). 
M5U.S.C.  78«b)(5). 

•  15  U.S.C.  78s(b)(3)(AKi) 
«17CFR240.19b-4(f)(l). 


Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  cuiy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-41  and  should  be 
submitted  by  November  23,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-27526  Filed  11-1-01;  8:45  am) 
BHJJNG  CODE  a010-01-« 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determinations  Under  tlie  African 
Growtti  and  Opportunity  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  has  determined  that 
Uganda  has  adopted  an  effective  visa 
system  and  related  procedures  to 
prevent  unlawful  transshipment  and  the 
use  of  counterfeit  documents  in 
connection  with  shipments  of  textile 
and  apparel  articles  and  has 
implemented  and  follows,  or  is  making 
substantial  progress  toward 


">  17  CFR  200.30-3(a)(12). 


implementing  and  following,  the 
customs  procedures  required  by  the 
African  Growrth  and  Opportunity  Act. 
Therefore,  imports  of  eligible  products 
from  Uganda  qualify  for  the  textile  and 
apparel  benefits  provided  under  the 
AGOA. 

EFFECTIVE  DATE:  October  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  S.  Yang,  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9612. 
SUPPLEMENTARY  INFORMATION:  The 
Aft-ican  Growth  and  Opportunity  Act 
(Title  I  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L.  106-200)  (AGOA) 
provides  preferential  tariff  treatment  for 
imports  of  certain  textile  and  apparel 
products  of  beneficiary  sub-Saharan 
Aft-ican  countries.  The  textile  and 
apparel  trade  benefits  under  the  AGOA 
are  available  to  imports  of  eligible 
products  ft-om  countries  that  the 
President  designates  as  "beneficiary 
sub-Saharan  Aft-ican  countries," 
provided  that  these  countries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following';  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  (Oct.  2,  2000), 
the  President  designated  Uganda  as  a 
"beneficiary  sub-Saharan  African 
country."  Proclamation  7350  delegated 
to  the  United  States  Trade 
Representative  (USTR)  the  authority  to 
determine  whether  designated  coimtries 
have  met  the  two  requirements 
described  above.  The  President  directed 
the  USTR  to  announce  any  such 
determinations  in  the  Federal  Register 
and  to  implement  them  through 
modifications  of  the  Harmonized  Tariff  • 
Schedule  of  the  United  States  (HTS). 
Based  on  actions  that  Uganda  has  taken, 
I  have  determined  that  Uganda  has 
satisfied  these  two  requirements. 

Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7350,  U.S.  note  7(a)  to 
subchapter  II  of  chapter  98  of  the  HTS 
and  U.S.  note  1  to  subchapter  XIX  of 
chapter  98  of  the  HTS  are  each  modified 
by  inserting  "Uganda"  in  alphabetical 
sequence  in  the  list  of  coimtries.  The 
foregoing  modifications  to  the  HTS  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  ft-om  warehouse  for 
consumption,  on  or  after  the  effective 
date  of  this  notice.  Importers  claiming 
preferential  tariff  treatment  under  the  " 
AGOA  for  entries  of  textile  and  apparel 
articles  should  ensure  that  those  entries 
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meet  the  applicable  visa  requirements. 
See  Visa  Requirements  Under  the 
African  Growth  and  Opportunity  Act,  66 
FR  7837  (2001). 

Robert  B.  Zoellick. 

United  States  Trade  Representative. 

(PR  Doc.  01-27494  Filed  11-1-01:  8:45  am] 

BILUNG  CODE  31S0-01-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federai  Motor  Carrier  Safety 
Administration 

[Dockst  No.  FiMCSA-99-5867] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Renewal  of  Fuel  Tank 
Exemptions  for  Vehicles  Manufactursd 
by  the  Ford  Motor  Company 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  intent  to  renew 
exemptions;  request  for  comments. 

SUMMARY:  The  FMCSA  is  announcing  its 
intent  to  renew  exemptions  granted  in 
response  to  applications  ft-om  the  Ford 
Motor  Company  (Ford),  from  certain 
fuel  tank  design  and  certification 
labeling  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  Renewal  of  the  exemptions 
would  enable  motor  carriers  to  continue 
operating  commercial  motor  vehicles 
(CMVs)  manufactured  by  Ford,  and 
equipped  with  fuel  tanks  that  do  not 
meet  the  FMCSA's  requirements  that 
fuel  tanks  be  capable  of  receiving  fuel  at 
a  rate  of  at  least  20  gallons  per  minute, 
and  be  labeled  or  marked  by  the 
manufacturer  to  certify  compliance  with 
the  design  criteria.  The  FMCSA  believes 
the  terms  and  conditions  of  the 
exemptions  have  ensured  a  level  of 
safety  that  is  equivalent  to  the  level  of 
safety  that  would  be  achieved  by 
complying  with  the  regulations,  and 
that  renewing  the  exemptions  would  not 
adversely  affect  highway  safety.  The 
exemptions,  if  renewed,  would  continue 
to  preempt  inconsistent  State  and  local 
requirements  applicable  to  interstate 
commerce. 

DATES:  Comments  must  be  received  on 
or  before  December  3,  2001. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  can  mail  or  deliver  comments  to 
the  U.S.  Department  of  Transportation, 
Dockets  Management  Facility,  Room 
PL-401. 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  can 
also  submit  comments  electronically  at 
http://dms.dot.gov.  Please  include  the 


docket  number  that  appears  in  the 
heading  of  this  document.  You  can 
examine  and  copy  this  docviment  and 
all  comments  received  at  the  same 
Internet  address  or  at  the  Dockets 
Management  Facility  ft-om  9  a.m.  to  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  to 
know  that  we  received  your  comments, 
please  include  a  self-addressed, 
stamped  postcard  or  include  a  copy  of 
the  acknowledgement  page  that  appears 
after  you  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  2059D-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Background 

Ford's  Applications  for  Exemptions 

Ford  applied  for  exemptions  fttim  49 
CFR  393.67(c)(7)(ii),  which  requires  that 
certain  fuel  tank  systems  on  CMVs  be 
designed  to  permit  a  fill  rate  of  at  least 
20  gallons  (75.7  liters)  per  minute,  and 
49  CFR  393.67(0(2)  and  (f)(3),  which 
require  that  liquid  fuel  tanks  be  marked 
with  the  manufacturer's  name  and  a 
certification  that  the  tank  conforms  to 
all  applicable  rules  in  §  393.67. 

On  August  10, 1999  (64  FR  43417), 
the  FHWA  published  a  notice  of  intent 
to  grant  Ford's  applications.  The  FHWA 
requested  public  comment  on  Ford's 
applications  and  the  agency's  safety 
analysis,  and  presented  other  relevant 
information  known  to  the  agency.  After 
considering  all  the  comments  received, 
the  agency  granted  the  exemptions  on 
December  20, 1999  (64  FR  71184).  In 
that  notice,  the  agency  noted  that  the  20 
gallon  per  minute  rate  referenced  in  the 
FMCSA's  regulations,  while  appropriate 
for  diesel  fuel-powered  vehicles,  also 
mandates  that  fill  pipes  on  gasoline- 
powered  vehicles  be  capable  of 
receiving  fuel  at  the  same  rate,  which  is 
twice  the  maximimi  rate  gasoline  pumps 
are  designed  to  dispense  fuel.  The 
vehicles  in  question  are  gasoline-fueled 
and  are  capable  of  receiving  fuel  at  a 
rate  of  17  gallons  per  minute. 

The  exemptions  covered 
§  393.67(c)(7)(ii),  Construction  of  liquid 
ftiel  tanks;  fill  pipe,  and  §§  393.67(f)(2) 
and  (f)(3)(ii)  which  require  that  liquid 
fuel  tanks  be  marked  with  the 
manufacturer's  name,  and  a  certification 
that  the  tank  conforms  to  all  applicable 
rules  in  §  393.67. 


Reason  for  Renewing  the  Exemptions 

The  FMCSA  intends  to  renew  the 
exemptions  because  the  commercial 
motor  vehicles  covered  by  the 
exemptions  are  still  in  operation,  and 
the  agency  is  not  aware  of  any 
information,  anecdotal  or  otherwise, 
that  would  suggest  that  the  level  of 
safety  for  the  exempted  vehicles  is  not 
equivalent  to  the  level  of  safety  that 
would  have  been  achieved  if  the 
vehicles  complied  with 
§§  393.67(c)(7)(ii),  393.67(f)(2),  and 
393.67(f)(3)(ii).  No  interested  parties 
have  contacted  the  FMCSA  or  submitted 
comments  to  the  docket  since  December 
20, 1999,  the  date  the  exemption  was 
granted,  indicating  that  any  aspects  of 
the  exemptions  have  had  an  adverse 
effect  on  highway  safety.  Accordingly, 
the  agency  is  proposing  to  renew  the 
exemptions  for  another  two-year  period. 

Terms  and  Conditions  for  the 
Exemption  Renewal 

The  FMCSA  would  continue  to 
provide  exemptions  to 
§§393.67(c)(7)(ii).  393.67(f)(2),  and 
393.67(f)(3)(ii)  for  motor  carriers 
operating  Ford  Econoline-based 
vehicles.  The  exemption  renewal  would 
be  effective  upon  publication  in  the 
Federal  Register  pursuant  to  5  U.S.C. 
553(d)(1)  and  would  be  valid  for  two 
years  from  the  date  of  approval,  unless 
revoked  earlier  by  the  FMCSA.  Ford,  or 
any  of  the  affected  motor  carriers,  may 
apply  to  the  FMCSA  for  another  renewal 
of  the  exemption.  The  exemption  would 
continue  to  preempt  inconsistent  State 
or  local  requirements  applicable  to 
interstate  commerce. 

As  with  the  original  exemption,  the 
motor  carriers  operating  these  vehicles 
would  not  be  required  to  maintain 
documentation  concerning  the 
exemption  because  the  vehicles  and  fuel 
tanks  have  markings  that  would  enable 
enforcement  officials  to  identify  them. 
The  vehicles  covered  by  the  exemptions 
can  be  identified  by  their  vehicle 
identification  numbers  (VINs).  The  VINs 
contain  E30,  £37,  £39,  E40,  or  £47  codes 
in  the  fifth,  sixth,  and  seventh  positions. 
The  fuel  tanks  are  marked  with  Ford 
part  numbers  F3UA-9002-G*.  F3UA- 
9002-H*,  F4UA-9002-V.  F4UA-9002- 
X*,  F5UA-9002-V,  F5UA-9002-X*. 
F6UA-9002-Y\  F6UA-9002-Z*, 
F7UA-9002-C*,  and  F7UA-9002D* 
where  the  asterisk  (*)  represents  a  "wild 
card"  character  (any  character  of  the 
alphabet). 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  is  requesting 
public  comment  fiY)m  all  interested 
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persons  on  the  exemption  renewal.  All 
comments  received  before  the  close  of 
business  on  the  comment  closing  date 
indicated  at  the  beginning  of  this  notice 
will  be  considered  and  will  be  available 
for  examination  in  the  docket  at  the 
location  listed  under  the  address  section 
of  this  notice.  Comments  received  after 
the  comment  closing  date  will  be  filed 
in  the  public  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FMCSA  may  renew  the  exemptions 
at  any  time  after  the  close  of  ^e 
comment  period. 

Issued  on:  October  29.  2001^ 
|uUe  Anna  Cirillo, 
Acting  Deputy  Administrator 
[FR  Doc.  01-27551  Filed  11-1-01;  8:45  am) 
BILUNG  COOE  4910-CX-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration      ' 
[Docket  No.  MARAD-2001 -10923] 

information  Collection  Available  for 
Public  Comments  and 
Recommendations 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  January  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Krusa,  Maritime 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Telephone: 
202-366-2648  or  FAX:  202-493-2288. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Supplementary 
Training  Course  Application. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OhW  Control  Number:  2133-0030. 

Form  Numbers:  MA-823. 

Expiration  Date  of  Approval:  May  31, 
2002. 

Summary  of  Collection  of 
Information:  Section  1305  (a)  of  the 
Maritime  Education  and  Training  Act  of 
1980  indicates  that  the  Secretary  of 
Transportation  may  provide  maritime- 
related  training  to  merchant  mariners  of 
the  United  States  and  to  individuals 
preparing  for  a  career  in  the  merchant 
marine  of  the  United  States.  Also,  the 


U.S.  Coast  Guard  requires  a  fire-fighting 
certificate  for  U.S.  merchant  marine 
officers.  This  collection  provides  the 
information  necessary  for  the  maritime 
schools  to  plan  their  course  offerings 
and  for  applicants  to  complete  their 
certificate  requirements. 

Need  and  Use  of  the  Information: 
This  information  collection  is  necessary 
for  eligibility  assessment,  enrollment, 
attendance  verification  and  recordation. 
Without  this  information,  the  courses 
would  not  be  documented  for  future 
reference  by  the  program  or  individual 
student. 

Description  of  Respondents:  U.S. 
Merchant  Seeunen,  both  officers  and 
unlicensed  personnel,  and  other  U.S. 
citizens  employed  in  other  areas  of 
waterbome  commerce. 

Annual  Responses:  2,000. 

Annual  Burden:  100  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  dociiment.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PI^-401,  400 
Seventh  Street,  SW,  Washington,  DC 
205S0.  Conunents  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT, 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 

By  order  of  the  Maritime  Administrator. 

Dated:  October  30,  2001. 
Joel  C.  Richard, 
Secretary. 
IFR  Doc.  01-27624  Filed  11-1-01;  8:45  am] 

BILLING  CODE  4910-S1-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
CMIA  Annual  Report  and  Direct  Cost 
Claim 

agency:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  report  "CMIA  Annual  Report  and 
Direct  Cost  Claim." 
dates':  Written  comments  should  be 
received  on  or  before  January  2,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Programs  Branch, 
Room  144,  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Birdie  McKay, 
Program  Compliance  Division,  401-14th 
Street,  SW,  Room  424,  Washington,  DC 
20227,  (202)  874-6630. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  CMIA  Annual  Report  and  Direct 
Cost  Claim. 

OAffl  Number:  1510-0061. 

Form  Number:  None. 

Abstract:  This  report  is  used  to  gather 
infonnation  from  States  and  territories 
on  interest  owed  to  and  collected  by  the 
Federal  Government  for  major  Federal 
assistance  programs. 

Current  Actions:  Extension  of  a 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  States  and  territories. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Time  Per  Respondent:  500 
hours. 

Estimated  Total  Annual  Burden 
Hours:  28,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  a 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accvu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


Federal  Register /Vol.  66,  No.  213 /Friday,  November  2,  2001 /Notices 


55729 


of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  October  26.  2001. 
Bettsy  H.  Lane. 

Assistant  Commissioner,  Federal  Finance. 
(FR  Doc.  01-27623  Filed  11-1-01;  8:45  am] 

BILUNG  CODE  4810-3S-M 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 


of  the  Treasury  is  soliciting  comments 
concerning  the  U.S.  Treasury  Auction 
Submitter  Agreement. 
DATES:  Written  comments  should  be 
received  on  or  before  January  8,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Treasury  Auctions 
Submitter  Agreement. 

0^(B  Number:  None. 

Form  Number:  PD  F  5441. 

Abstract:  The  information  is 
requested  from  entities  wishing  to 
participate  in  U.S.  Treasury  Securities 
Auctions  via  TAAPSLink. 

Current  Actions:  None. 

Type  of  Review:  New. 

Affected  Public:  Depository 
Institutions,  Brokers/Dealers, 
Assessment  Management  Companies, 
Pension  Funds,  and  other  Institutional 
Investors. 

Estimated  Number  of  Respondents: 
1000. 


Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  80. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  29.  2001. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  01-27552  Filed  11-1-01;  8:45  ami 

BN.UNG  CODE  4aiO-3»-P 


Friday, 
November  2,  2001 


o    F=l 


Part  n 

ft 

Nuclear  Regulatory 
Commission 

10  CFR  Parts  2,  19,  20,  21,  etc. 
Disposal  of  High-Level  Radioactive  Wastes 
in  a  Proposed  Geologic  Repository  at 
Yucca  Mountain,  Nevada;  Final  Rule 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 19,  20,  21, 30, 40,  51, 
60, 61,  63,  70,  72,  73.  and  75 

RIN  3150-AG04  I 

Disposal  of  High-Level  Radioactive 
Wastes  in  a  Proposed  Geologic 
Repository  at  Yucca  Mountain,  NV 

AGENCY:  Nuclear  Regulatory 
Commission.  i 

ACTION;  Final  rule.  | 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  publishing 
licensing  criteria  for  disposal  of  spent 
nuclear  fuel  and  high-level  radioactive 
wastes  in  the  proposed  geologic 
repository  at  Yucca  Mountain,  Nevada. 
As  mandated  by  law,  this  final  rule 
changes  the  Commission's  technical 
requirements  and  criteria,  as  necessary, 
to  be  consistent  with  final 
environmental  standards  for  Yucca 
Mountain  issued  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  criteria  address  how  a 
repository  system  at  Yucca  Mountain 
must  perform  and  specify  that  the 
system  must  comprise  both  natural  and 
engineered  barriers.  The  final  rule 
includes  licensing  criteria^participation 
in  license  reviews  by  the  State,  affected 
units  of  local  government,  and  Indian 
Tribes:  records  and  reporting; 
monitoring  and  testing  programs; 
performance  confirmation;  quality 
assurance:  personnel  training  and 
certification;  and  emergency  planning. 
Criteria  set  out  in  this  final  rule  apply 
specifically  and  exclusively  to  the 
proposed  repository  at  Yucca  Mountain. 
Consistent  with  this  intent,  the 
Commission  is  also  changing  its  generic 
criteria  for  disposal  of  spent  nuclear  fuel 
and  high-level  radioactive  wastes  in 
geologic  repositories.  These  changes 
make  clear  that  the  generic  criteria, 
specified  elsewhere  in  the  regulations, 
do  not  apply,  nor  may  they  be  the 
subject  of  litigation,  in  any  NRC 
licensing  proceeding  for  a  repository  at 
Yucca  Mountain. 

EFFECTIVE  DATE:  December  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  McCartin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-7285,  e-mail  tjm3@nrc.gov: 
Janet  Kotra,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6674,  e-mail  jpk@nrc.gov;  or  Clark 
Prichard,  Office  of  Nuclear  Material 


Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6203,  e-mail  cwp@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Implementation  of  the  Environmental 

Protection  Agency  Final  Standards. 

III.  Public  Comments  and  Responses. 

1.  Regulatory  Process  and  Licensing 
Process. 

1.1.  Pronuilgafion  in  Advance  of  EPA 
Standards. 

1.2.  Differences  Between  Part  63  and  EPA 
Standards  for  WIPP. 

1.3.  Multi-Staged  Licensing. 

1.4.  Reasonable  Assurance. 

2.  Requirements  for  the  Preclosure  Period. 

2.1.  Preclosure  Safety  Analysis. 

2.2.  Retrievability. 

2.3.  Performance  Confirmation. 

2.4.  Preclosure  Operations  Activities. 

2.5.  Emergency  Planning  Criteria. 

3.  Requirements  for  the  Postclosure  Period. 

3.1.  Postclosure  Safety  Assessment. 

3.2.  Individual  Dose  Limit. 

3.3  Calculation  of  Expected  Dose. 

3.4.  Infant  and  Children  Dose  Standard. 

3.5.  Location  of  the  Critical  Group  or  RMEI. 

3.6.  Critical  Croup  Characteristics  and 
Reference  Biosphere. 

3.7.  Absence  of  Separate  Ground-Water 
Protection  Criteria. 

3.8.  Multiple  Barriers  and  Defense  in 
Depth. 

3.9.  Compliance  Period. 

3.10.  Human  Intrusion  Standard. 

3.11.  Postclosure  Aspects  of  Repository' 
Design. 

4.  General  Requirements. 

4.1.  Quality  Assurance. 

4.2.  Changes,  Tests,  and  Experiments. 

4.3.  Land  Ownership  and  Control. 

5.  Selected  Topics. 

5.1.  Public  Out-Reach. 

5.2.  Other  Comments. 

6.  Beyond  the  Scope  of  This  Rulemaking. 

6.1.  Hearing  Process. 

6.2.  Transportation. 

6.3.  Other  Comments. 

IV.  Changes  From  the  Proposed  Rule. 

V.  Section-by-Section  Analysis  of  Part  63. 
•  VI.  Section-by-Section  Analysis  of 

Corresponding  Changes  to  Other  Parts. 

VII.  Voluntary  Consensus  Standards. 

VIII.  Finding  of  No  Significant 
Environmental  Impact:  Availability. 

IX.  Paperwork  Reduction  Act  Statement. 

X.  Regulatory  Analysis. 

XI.  Regulatory  Flexibility  Certification. 

XII.  Backfil  Analysis. 

XIII.  Small  Business  Regulatory  Enforcement 
Fairness  Act. 

I.  Background 

On  February  22,  1999  (64  FR  8640), 
the  Commission  published  a  proposed 
rule  for  public  comment  that  would 
establish  licensing  criteria  for  disposal 
of  spent  nuclear  fuel  and  high-level 
radioactive  waste  in  the  proposed 
geologic  repository  at  Yucca  Mountain, 
Nevada.  The  Energy  Policy  Act  of  1992, 
Pub.  L.  102^86  (EnPA)  directed  the 


Commission  to  make  its  requirements 
for  geologic  disposal  consistent  with 
new  standards  for  Yucca  Mountain  the 
Environmental  Protection  Agency  (EPA) 
would  develop.  The  legislation  also 
specifies  the  type  of  standards  the  NRC 
is  to  implement  [that  is,  standards 
which  limit  individual  dose  and  which 
are  based  on  and  consistent  with  the 
National  Academy  of  Sciences'  (NAS) 
10  recommendations].  The  Commission 
proposed  a  new,  separate  part  of  its 
regulations,  10  CFR  part  63,  that  would 
apply  only  to  the  proposed  repository  at 
Yucca  Mountain.  The  Commission  also 
proposed  to  leave  its  existing,  generic 
regulations  at  Part  60  in  place,  changed 
oiJy  to  state  that  they  do  not  apply,  nor 
may  they  be  the  subject  of  litigation,  in 
any  NRC  licensing  proceeding  for  a 
repository  at  Yucca  Mountain. 

In  setting  forth  these  criteria,  the 
Commission  sought  to  establish  a 
coherent  body  of  risk-informed, 
performance-based  criteria  for  a  Yucca 
Mountain  facility  that  is  compatible 
with  the  Commission's  overall 
philosophy  of  risk-informed, 
performance-based  regulation.  Stated 
succinctly,  risk-informed,  performance- 
based  regulation  is  an  approach  in 
which  risk  insights,  engineering 
analysis  and  judgment,  and  performance 
history  are  used  to  (1)  focus  attention  on 
the  most  important  activities,  (2) 
establish  objective  criteria  based  upon 
risk  insights  for  evaluating  performance, 
(3)  develop  measurable  or  calculable 
parameters  for  monitoring  system  and 
licensee  performance,  and  (4)  focus  on 
the  results  as  the  primary  basis  for 
regulatory  decision  making.  The 
Conunission  believes  that  creating  a 
new  part  of  its  regulations  accomplishes 
these  objectives  better  than  modifying 
the  generic  requirements.  The 
Commission  prefers  a  wholly  new  part 
63  that  reflects  the  fundamentally 
different  approach  laid  out  for  Yucca 
Mountain  by  EnPA  and  the  final  EPA 
standards,  an  approach  unlike  that 
contemplated  when  the  generic  criteria 
were  issued.  Specifically,  EnPA  defined 
an  approach  that  requires  the 
performance  of  a  Yucca  Mountain 
repository  to  comply  with  health-based 
standards,  developed  by  EPA  and  based 
on  the  recommendations  of  the  NAS. 
EPA  has  established  standards  for  Yucca 
Mountain  that  consider  risk  to  a 
hypothetical  individual  and  are  to  be 
the  only  such  standards  for  the 
postclosure  performance  of  the 
repository.  This  approach  differs  from 
that  taken  in  the  existing  generic  criteria 
which  relies  on  quantitative,  subsystem 
performance  standards. 

The  public  comment  period, 
originally  ending  on  May  10, 1999,  was 
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extended  to  June  30, 1999,  in  response 
to  many  requests  for  extension  (64  FR 
24092;  May  5,  1999).  During  the  public 
comment  period,  the  NRC  staff  held  a 
series  of  public  meetings  in  Nevada  to 
discuss  the  proposed  rule  and  solicit 
public  comment.  Meetings  were  held  at 
Las  Vegas  and  Beatty,  Nevada,  on  March 
23  and  25,  respectively.  Later,  NRC  held 
more  meetings  at  Amargosa  Valley,  Las 
Vegas,  and  Caliente,  Nevada,  on  June 
15, 16.  and  17,  respectively.  In 
developing  this  final  rule,  NRC 
considered  comments  received  at  these 
meetings  along  with  written  comments 
sent  to  NRC.  The  NRC  also  held  a 
facilitated  roimd  table  discussion  on 
defense  in  depth  as  applied  to  a  possible 
repository  at  Yucca  Mountain  on 
November  2, 1999,  in  Las  Vegas. 

The  EPA  published  final  radiation 
protection  standards  for  the  potential 
Yucca  Mountain  repository  (40  CFR  part 
197)  on  June  13,  2001  (66  FR  32073). 
The  EPA  standards  differ  from  the 
performance  objectives  proposed  by  the 
Commission  at  10  CFR  part  63.  EPA 
established  an  annual  individual 
protection  dose  limit  of  0.15  mSv  (15 
mrem),  and  EPA  included  separate 
ground-water  protection  criteria  in  its 
final  standards  for  the  purpose  of 
protecting  grovmd  water.  In  formal 
comments  on  EPA's  proposed 
standards,  dated  November  3, 1999,  the 
NRC  staff  supported  a  somewhat 
different  approach.  The  NRC  approach, 
which  the  Commission  believes  is  • 
adequately  protective  of  public  health 
and  safety  and  ground  water,  used  a 
comprehensive,  all-pathway  limit. 
However,  the  ultimate  decision  was 
EPA's  to  make  and,  as  called  for  under 
the  EnPA,  the  Commission  will  change 
its  technical  requirements  and  criteria  to 
be  consistent  with  EPA's  final 
standards. 

n.  Implementation  of  the 
Environmental  Protection  Agency  Final 
Standards 

The  U.S.  Environmental  Protection 
Agency  (EPA)  published  Public  Health 
and  Environmental  Radiation  Protection 
Standards  for  Yucca  Moimtain,  Nevada, 
at  40  CFR  part  197  on  June  13,  2001  (66 
FR  32073).  The  Energy  Policy  Act  of 
1992.  Pub.  L.  102-486  (EnPA)  directs 
the  Commission  to  modify  its  technical 
requirements  and  criteria  to  be 
consistent  with  these  standards.  The 
Commission  has  imported  the  EPA 
standards  into  its  final  10  CFR  part  63 
regulations  in  as  transparent  a  maimer 
as  possible.  Three  categories  of  changes 
were  necessary  to  accomplish  this.  First, 
the  two  subparts  of  the  EPA  standards — 
subpart  A  for  storage  and  subpart  B  for 
disposal — have  been  added  to  part  63  as 


subparts  K  and  L,  respectively.  Second, 
in  most  cases,  the  Commission  adopted 
wording  precisely  as  it  appears  at  40 
CFR  part  197.  The  Commission  also 
made  nonsubstantive  changes  that 
conformed  to  the  regulatory  style  of  the 
proposed  part  63.  and  other  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
regulations;  removed  uimecessary 
references  to  NRC;  and  adapted  or 
removed  redundant  definitions.  Lastly, 
as  the  implementing  authority  for  the 
EPA  standards,  we  have  provided 
additional  specifications  and 
requirements  based  on  the  proposed 
part  63  rule  and  public  comments  we 
received  in  the  areas  where  it  is 
appropriate  to  do  so.  Indeed.  EPA  has 
acknowledged  NRC's  authority  to  add 
implementing  requirements.  As  part  of 
its  rulemaking  process,  the  Commission 
proposed  and  received  comments  on 
many  aspects  of  radiation  exposure 
scenarios,  including  several  matters 
relevant  to  implementation  of  the  EPA 
standards.  Although  EPA  publication  of 
the  standards  postdated  the  formal 
comment  period  for  proposed  part  63, 
the  Commission  has  provided  further 
specifications  in  subpart  L,  where 
needed,  for  clarification.  We  believe 
these  additions  are  consistent  with 
EPA's  intent  and  are  responsive  to 
public  comments  we  received.  A  brief 
summary  of  key  aspects  of  the 
Commission's  implementation  of  EPA's 
Standards  in  the  final  part  63 
regulations  appears  below. 

Radiation  Standards  for  Stomge 

NRC  has  adopted  the  0.15  mSv/year 
(15  mrem/year)  dose  limit  for  members 
of  the  public,  during  the  storage  period, 
and  the  associated  requirements  for 
determining  compliance  with  the 
standards.  The  EPA  standards  identify 
the  standards  for  storage  as  applicable  at 
Yucca  Mountain  during  the  time  period 
before  closure  of  the  proposed 
repository.  In  proposed  part  63,  NRC 
characterized  this  phase  as 
"preclosure."  Therefore,  we  are 
implementing  EPA's  standards  for 
storage  to  apply  to  the  preclosure  time 
period. 

Radiation  Standards  for  Disposal 

The  NRC  has  adopted  the  0.15  mSv/ 
year  (15  mrem/year)  dose  limit  for  the 
reasonably  maximally  exposed 
individual,  during  the  disposal  period, 
and  the  associated  requirements  for 
determining  compliance  with  the 
standards. 

Ground-Water  Protection  Standards 

NRC  has  adopted  the  ground-water 
protection  standards  and  the  associated 


requirements  for  determining 
compliance  with  the  standards. 

Radiation  Standards  for  Human 
Intrusion 

NRC  has  adopted  the  0.15  mSv/year 
(15  mrem/year)  dose  limit  for  the 
reasonably  maximally  exposed 
individual  as  a  result  of  a  human 
intrusion  and  the  associated 
requirements  for  determining 
compliance  with  the  standards.  One 
aspect  of  EPA's  final  standards  is  the 
specification  of  the  characteristics  of  a 
postulated  scenario  for  evaluating  the 
consequences  of  human  intrusion.  NRC 
fully  supports  and  has  adopted  the 
characteristics  of  the  human  intrusion 
scenario  as  specified  in  40  CFR  part  197 
and  has  specified  one  additional 
requirement  to  further  characterize  the 
scenario.  Specifically,  part  63  provides 
that  no  particulate  waste  material  falls 
into  the  borehole,  and  that  DOE  should 
assume  the  exposure  scenario  includes 
only  those  radionuclides  transported  to 
the  saturated  zone  by  water  (e.g.,  water 
enters  the  waste  package,  releases 
radionuclides,  and  transports 
radionuclides  by  way  of  the  borehole  to 
the  saturated  zone).  This  change 
responds  to  a  public  comment  seeking 
clarification  of  this  aspect  of  the  human 
intrusion  scenario  in  proposed  part  63. 
The  Commission  considers  the 
additional  requirement  to  be 
appropriate  for  addressing  the  comment 
and  to  be  a  matter  of  implementation  of 
the  EPA  final  standards.  Further,  the 
requirement  is  consistent  with  the 
human  intrusion  scenario  as  specified 
in  40  CFR  part  197. 

Reference  Biosphere 

The  EPA  standards  for  Yucca 
Mountain  specify  criteria  that  pertain  to 
the  characteristics  of  a  reference 
biosphere,  for  use  in  the  performance 
assessments  that  are  required  to  show 
compliance  with  the  postclosure 
standards  for  disposal.  NRC  fully 
supports  and  has  adopted,  in  part  63, 
the  characteristics  of  the  reference 
biosphere  as  specified  in  40  CFR  part 
197  and  has  included  an  additional 
requirement  on  characteristics  of  the 
biosphere  that  are  consistent  with  EPA's 
final  standards  and  that  were  discussed 
in  proposed  part  63  (64  FR  8640; 
February  22. 1999).  Specifically,  part  63 
provides  a  further  requirement  for 
biosphere  pathways  by  stating  these 
pathways  •  *  *  "must  be  consistent 
with  arid  and  semi-arid  conditions." 
This  addition,  from  proposed  part  63 
(64  FR  8677),  clarifies  the  bounds  on 
what  DOE  needs  to  consider  and  is 
consistent  with  present  knowledge  of 
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how  the  climate  could  change  over  the 
next  10,000  years. 

Reasonably  Maximally  Exposed 
Individual 

The  EPA  standards  specify 
characteristics  of  the  reasonably 
maximally  exposed  individual  (RMEI) 
for  use  in  the  performance  assessments 
used  to  demonstrate  compliance  with 
standards  for  disposal.  The  NRC  fully 
supports  and  has  adopted  the 
characteristics  of  the  reasonably 
maximally  exposed  individual  from  40 
CFR  part  197,  and  has  included 
requirements  specifying  additional 
characteristics  that  are  consistent  with 
the  EPA  standards  and  were  discussed 
in  proposed  part  63  (64  FR  8640).  First, 
part  63  provides  that  the  reasonably 
maximally  exposed  individual  *  *   * 
"is  an  adult  with  metabolic  and 
physiological  considerations  consistent 
with  present  knowledge  of  adults."  This 
addition,  suggested  for  the  average 
member  of  the  critical  group  in 
proposed  part  63  (64  FR  8677),  clarifies 
assumptions  DOE  must  make  in 
estimating  the  radiation  exposure  to  the 
reasonably  maximally  exposed 
individual.  This  addition  is  considered 
to  be  consistent  with  EPA's  standards 
because:  (1)  The  standards  specify  a 
consumption  rate  for  water  (i.e.,  2  liters 
per  day]  that  corresponds  with  that  of 
an  adult;  and  (2)  a  dose  limit  of  0.15 
mSv  (15  mrem)  for  an  adult  is  protective 
of  children  as  well  as  other  age  groups. 
The  requirement  that  metabolic  and 
physiological  considerations  are 
consistent  with  present  knowledge  of 
adults  is  consistent  with  EPA's  final 
standards,  which  state  that  DOE  should 
not  project  changes  in  human  biology 
(66  FR  32133). 

Second,  although  the  EPA  standards 
specify  a  representative  volume 
approach  for  demonstrating  compliance 
with  the  separate  ground-water 
protection  standards,  they  leave  to  NRC 
the  approach  for  demonstrating 
compliance  with  the  individual 
protection  standard  for  disposal.  EPA's 
approach  for  ground-water  protection 
specifies  a  representative  volume  of 
3,000  acre-feet  for  estimating  the 
concentrations  of  radionuclides.  The 
3,000  acre-feet  representative  volume  of 
ground  water  is  consistent  with 
assumptions  for  the  critical  group 
described  in  proposed  part  63  (64  FR 
8646).  Specifically,  in  the  proposed  part 
63,  we  suggested  consideration  of  a 
farming  community  of  up  to  100 
individuals,  living  on  15  to  25  farms. 
Fifteen  to  25  farms  are  consistent  with 
current  conditions  in  the  town  of 
Amargosa  Valley,  Nevada,  and  would  be 
the  number  needed  to  produce  the  range 


of  locally  produced  food  that  is 
currently  consumed  in  this  area.  The 
purpose  of  identifying  15  to  25  farms 
and  specifying  100  individuals  was  to 
provide  DOE  with  flexibility  in 
determining  an  appropriate  water 
demand  consistent  with  a  farming 
community  of  that  size.  A  community-of 
15  to  25  farms  would  pimip  a 
sufficiently  large  volume  of  water  and 
involve  a  broad  range  of  exposure 
pathways.  Of  primary  importance  is  the 
ingestion  pathway,  through 
consumption  of  water,  crops,  and 
animal  products.  The  Commission 
considers  that  the  water  demand  of 
between  15  and  25  farms  can  be 
represented  by  a  volume  of  at  least 
3,000  acre-feet  and,  thus,  is  consistent 
with  the  farming  community  proposed 
for  comment  in  part  63.  Additionally, 
the  preamble  to  EPA's  final  standards 
stated  the  NRC  could  use  an  approach 
to  assess  water  usage  in  the  hypothetical 
community,  in  which  the  RMEI  resides, 
that  was  similar  to  the  representative 
volume  approach  used  for  ground-water 
protection  (i.e.,  consider  a 
representative  volume  of  3,000  acre- 
feet).  Therefore,  the  Commission 
removed  the  flexibility  provided  DOE  to 
determine  an  appropriate  water 
demand.  This  revised  approach  limits 
speculation  on  water  demand  and 
provides  DOE  with  a  specific  value  for 
the  water  demand  that  the  NRC  staff 
finds  acceptable  to  estimate  the  RMEI 
dose.  Part  63  specifies  that  the 
reasonably  maximally  exposed 
individual  uses  well  water  with  an 
average  concentration  of  radionuclides 
based  on  a  representative  volume  of 
water  of  3,000  acre- feet. 

Unlikely  Features,  Events,  and  Processes 

The  EPA  standards  exclude  unlikely 
features,  events,  and  processes 
(including  sequences  of  events  and 
processes)  from  analyses  for  estimating 
compliance  with  the  standards  for 
human  intrusion  and  ground-water 
protection.  However,  the  EPA  standards 
do  not  specify  a  ft-equency  for  unlikely 
features,  events,  and  processes,  and 
acknowledge  that  a  value  is  to  be 
specified  by  NRC  (66  FR  32135),  NRC 
fully  supports  excluding  unlikely 
features,  events,  and  processes  from 
analyses  for  estimating  compliance  with 
the  standards  for  human  intrusion  and 
ground-water  protection.  Although  we 
have  provided  no  specific  quantitative 
value  for  determining  when  exclusion  of 
unlikely  features,  events,  and  processes 
is  appropriate,  the  final  regulations 
require  DOE  to  exclude  unlikely 
features,  events,  and  processes  from  the 
specified  analyses  upon  prior  approval 
of  the  Commission  for  the  probability 


limit  used  for  unlikely  features,  events, 
and  processes.  The  Commission 
recognizes  that  specification  of  a 
probability  limit  for  unlikely  features, 
events,  and  processes,  as  is  done  for 
"very"  unlikely  features,  events,  and 
processes,  would  be  a  more  direct 
approach.  Although  the  Commission 
considers  a  frequency  for  unlikely 
features,  events,  and  processes  would 
fall  somewhere  between  10   "  to  10   ■• 
per  year,  the  Commission  has  decided 
not  to  specify  a  value  in  the  regulations 
at  this  time.  The  Commission  plans  to 
conduct  an  expedited  rulemaking  to 
quantitatively  define  the  term 
"unlikely."  Consideration  will  be  given 
to  whether  a  range  of  values  or  a  single 
specific  value  should  be  used  as  well  as 
the  appropriate  numerical  value(s).  The 
expedited  rulemaking  will  provide  an 
opportunity  for  public  comment  to 
assist  the  Commission  in  determining 
an  appropriate  approach. 

Total  Effective  Dose  Equivalent 

The  EPA  and  the  NRC  use  different 
quantities  to  assess  the  total  dose  to 
exposed  members  of  the  public 
(including  the  RMEI).  EPA  uses  the 
annual  committed  effective  dose 
equivalent  (annual  CEDE),  defined  as 
the  sum  of  the  committed  effective  dose 
equivalent  from  internal  doses  resulting 
from  one  year's  exposure  to  radioactive 
materials,  and  the  effective  dose 
equivalent  fi'om  external  radiation 
exposure  during  the  year.  The  NRC  uses 
the  total  effective  dose  equivalent 
(TEDE)  for  the  same  purpose.  There  are 
differences  between  TEDE  and  annual 
CEDE  in  some  contexts.  Specifically,  in 
determining  the  external  dose 
component  of  TEDE,  NRC  specifies  use 
of  the  deep-dose  equivalent  at  10  CFR 
20.1003.  The  deep-dose  equivalent  is  a 
point  measurement  that  does  not  sum 
the  doses  to  the  organs  or  tissue  through 
use  of  weighting  factors.  This  approach 
may  reflect  the  fact  that  compliance 
with  part  20  is  customarily  assessed 
using  a  Thermo-Luminiscent  Device 
(TLD)  or  a  film  badge,  and  the  results  of 
such  measurements  reflect  deep-dose 
equivalent.  By  contrast,  in  determining 
annual  CEDE,  the  external  dose 
component  is  determined  using  the 
effective  dose  equivalent,  which 
involves  summing  the  products  of  organ 
doses  and  weighting  factors.  In  those 
situations  in  which  the  two  measures  of 
external  dose  differ,  the  effective  dose 
equivalent  approach  probably  provides 
a  better  estimate  for  measuring  radiation 
risk. 

Nonetheless,  NRC's  part  20  does 
allow  for  consideration  of  weighting 
factors  for  individual  organs  in  the  case 
of  external  exposures  on  a  case-by-case 
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basis.  See  10  CFR  20.1003,  Footnote  2 
to  Table  on  Organ  Dose  Weighting 
Factors.  In  practice,  computer  codes 
used  by  NRC  in  decommissioning  and 
HLW  disposal  currently  calculate 
external  doses  using  effective  dose 
equivalent  and  not  deep-dose 
equivalent.  See  NUREG/CR  6676, 
"Probabilistic  Dose  Analysis  Using 
Parameter  Distributions  Developed  for 
RESRAD  and  RESRAD-Build  Codes,"  3- 
1  (July  2000);  NUREG-1464,  "NRC 
Iterative  Performance  Assessment,"  7-5 
(October  1995);  and  NUREG/CR-5512, 
"Residual  Contamination  from 
Decommissioning,  User's  Manual 
DandD  Version  2.1,"  Vol.  2,  E-1  (April 
2001).  Consequently,  use  of  organ  doses 
and  organ  weighting  factors,  from 
Federal  Guidance  Report  12  and  ICRP  in 
its  Publication  26,  for  external  doses  in 
assessing  compliance  with  dose  limits 
for  members  of  the  public  in  the  general 
environment  and  the  individual 
protection  standard  in  connection  with 
a  geologic  repository  will  yield  exactly 
the  same  result  as  applying  annual 
CEDE.  As  a  result,  in  assessing 
compliance  with  the  individual 
protection  standard,  the  staff  intends  to 
use  effective  dose  equivalent  for 
assessing  external  exposure. 

For  purposes  of  assessing  actual  doses 
to  workers  at  the  Yucca  Mountain 
repository,  however,  the  Commission 
has  directed  that  deep-dose  equivalent 
be  used  in  determining  TEDE.  This 
ensures  consistency  with  NRC's 
regulations  for  limiting  doses  to 
occupationally  exposed  workers. 

Requirements  for  Environmental  Impact 
Statement 

EPA's  standards  require  DOE  to 
estimate  peak  dose  under  the 
evaluations  for  individual  protection 
and  human  intrusion.  The  results  of 
these  evaluations  are  to  be  included  in 
DOE's  environmental  impact  statement 
(EIS).  The  Coramission  has  modified 
part  63  to  include  the  provision  that 
DOE  must  include  peak  dose  estimates 
in  its  EIS,  but  notes  that  there  is  no 
standard  that  must  be  met  with  respect 
to  these  peak  dose  calculations,  and  that 
there  is  no  finding  that  the  NRC  must 
make  with  respect  to  these  peak  dose 
calculations  nor  may  they  be  the  subject 
of  litigation  in  any  NRC  licensing 
proceedings  for  a  repository  at  Yucca 
Mountain.  However,  DOE  still  must 
carry  out  its  responsibilities  under  the 
National  Environmental  Policy  Act  in 
accordance  with  the  final  EPA 
standards. 


Definitions 
Barriers 

Proposed  part  63  and  EPA's  final 
standards  define  "barriers"  slightly 
differently.  The  Commission  believes 
there  is  no  substantive  difference 
between  the  two  definitions  and  has 
adopted  the  EPA  definition  at  §63.2. 
The  EPA  definition,  among  other  things, 
provides  that  the  Commission  would 
determine  a  time  period  over  which  a 
material,  structure  or  feature  would 
perform  its  intended  function.  The 
regulation  at  §  63.115  requires  DOE  to 
describe  the  capability  of  each  barrier  to 
isolate  waste.  The  description  would 
include  information  on  the  time  period 
over  which  DOE  asserts  that  each  barrier 
will  perform  its  intended  function 
including  any  changes  during  the 
compliance  period.  This  information  on 
expected  performance  will  enable  NRC 
to  determine  the  period  of  time  that  any 
particular  material,  structure  or  feature 
prevents  or  substantially  reduces  the 
rate  of  movement  of  water  or 
radionuclides  from  the  Yucca  Mountain 
repository  to  the  accessible 
environment,  or  prevents  the  release  or 
substantially  reduces  the  release  rate  of 
radionuclides  &t>m  the  waste. 

Ground  Water 

Proposed  part  63  and  EPA's  final 
standards  define  "ground  water" 
differently.  To  implement  the  EPA 
standard,  part  63  has  adopted  the  EPA 
definition  for  ground  water  and  revised 
the  use  of  the  term  "groimd  water"  in 
the  proposed  rule  accordingly.  The 
single  definition  for  ground  water  is 
provided  at  §63.302. 

High-Level  Waste 

Proposed  part  63  and  EPA's  final 
standards  define  "high-level  waste" 
slightly  differently.  The  Commission 
believes  there  is  no  substantive 
difference  between  the  two  definitions 
and  has  modified  its  definition  to  more 
closely  reflect  the  definition  provided  in 
the  Nuclear  Waste  Policy  Act  of  1982 
and  the  final  standards. 

Important  to  Waste  Isolation 

Proposed  part  63  defined  "important 
to  waste  isolation"  in  the  context  of 
meeting  the  individual  dose  limit  for  the 
postclosure  period  of  the  repository  (i.e., 
disposal).  This  use  of  the  term  is 
important  in  defining  the  scope  of  the 
requirements  for:  EKDE's  quality 
assurance  program  (specified  at  subpart 
G);  multiple  barriers  (specified  at  10 
CFR  63.113);  performance  confirmation 
(specified  at  subpart  F);  and  changes, 
tests,  and  experiments  (specified  at  10 
CFR  63.44).  The  Commission  has 


expanded  the  definition  of  the  term, 
"important  to  waste  isolation"  to 
include  both  the  dose  limit  and  the 
separate  ground-water  protection  limits 
contained  in  the  EPA  standards. 

Performance  Assessment 

Proposed  part  63  and  EPA's  final 
standards  define  "performance 
assessment "  slightly  differently.  The 
Commission  believes  there  is 
nosubstantive  difference  between  the 
two  definitions  and  has  adopted  the 
EPA  definition  at  §63.2. 

m.  Public  Comments  and  Responses 

In  preparing  the  final  rule,  the  NRC 
staff  carefully  reviewed  and  considered 
more  than  700  discrete  comments 
enclosed  in  about  160  individual  letters 
received  during  the  public  comment 
period.  The  NRC  staff  also  identified 
and  evaluated  an  additional  193 
comments  made  at  public  meetings.  To 
simplify  the  analysis,  the  NRC  staff 
grouped  all  written  and  oral  comments 
on  the  rule  into  the  following  six  major 
topic  areas: 

(1)  Regulatory  Process  and  Licensing 
Process; 

(2)  Requirements  for  the  Preclosure 
Period; 

(3)  Requirements  for  the  Postclosure 
Period; 

(4)  General  Requirements; 

(5)  Selected  Topics;  and 

(6)  Beyond  the  Scope  of  This 
Rulemaking. 

1    Regulatory  Process  and  Licensing 
Process 

1 . 1    Promulgation  in  Advance  of  EPA 
Standards 

Issue  1:  Is  NRC's  action  in 
promulgating  part  63  in  advance  of  EPA 
standards  beyond  the  scope  of  its 
authority? 

Comment.  Many  of  those  who 
commented  on  the  NRC's  proposed  part 
63  expressed  concern  that  NRC  was 
"usurping"  EPA's  authority  by  declaring 
its  own  standards  and  technical 
requirements  in  advance  of  EPA's 
issuance  of  final  standards.  For 
example,  the  State  of  Nevada  pointed 
out  the  EnPA  does  not  mandate  a  new 
Commission  rule  specific  to  Yucca 
Mountain  to  replace  its  general  rule  for 
licensing  geologic  repositories.  It  only 
requires  modification  of  NRC's  technical 
requirements  and  criteria,  as  necessary, 
to  be  consistent  with  new  EPA 
standards  once  they  are  published. 
Further,  the  State  pointed  out  that  EnPA 
does  not  authorize  the  Commission  to 
expand  its  licensing  jurisdiction  to 
include  proposing  standards  for  human 
safety  and  environmental  protection 
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that  are  within  the  statutory  mandate 
and  jurisdiction  of  EPA. 

Response.  The  Commission 
acknowledges  the  statutory  role  given  to 
EPA  for  setting  standards  for  Yucca 
Moimtain.  It  is  with  full  recognition  of 
that  role  that  the  Commission  is 
publishing  final  criteria  that  are 
consistent  with  EPA's  published 
standards.  In  the  supplementary 
information  published  with  the 
proposed  rule,  the  Commission  stated 
clearly  that  "*  *   *  the  authority  and 
responsibility  for  setting  public  health 
and  safety  standards  for  radioactive 
waste  disposal  rest  with  EPA"  (64  FR 
8643;  February  22,  1999).  The 
Commission  went  on  to  say  that  "*  *  * 
[wjhen  EPA  issues  final  standards  for 
Yucca  Mountain  or  if  new  HLW 
legislation  is  enacted  into  law,  the 
Conunission  will  amend  its  criteria  at  10 
CFR  part  63,  if  necessary,  to  be 
consistent  with  the  final  standards" 
(ibid.  8644). 

It  is  true  the  EnPA  did  not  direct  the 
NRC  to  develop  a  new  rule  specific  to 
Yucca  Mountain  to  replace  its  general 
rule  for  licensing  geologic  repositories. 
It  is  also  true  the  EnPA  does  not 
diminish  NRC's  authority  under  the 
Atomic  Energy  Act  to  conduct 
rulemaking  nor  to  select  the  manner  in 
which  it  will  revise  regulatory 
requirements.  In  the  proposed  rule,  the 
Commission  explained  that  since  the 
initial  technical  criteria  at  10  CFR  part 
60  were  promulgated  more  than  1 5 
years  ago,  there  has  been  notable 
evolution  in  the  capability  of  technical 
methods  for  assessing  the  performance 
of  a  geologic  repository  at  Yucca 
Mountain.  The  Commission  stated  that 
"(t)hese  new  methods  were  not 
envisioned  when  the  part  60  criteria 
were  established  and  their 
implementation  for  Yucca  Moimtain 
will  avoid  the  imposition  of 
imnecessary,  ambiguous,  or  potentially 
conflicting  criteria  that  could  result 
from  the  application  of  some  of  the 
Commission's  generic  requirements  at 
10  CFR  part  60"  (64  FR  8641).  The 
Conunission  recognized  that  its  generic 
part  60  requirements  will  need  updating 
if  applied  to  sites  other  than  Yucca 
Mountain.  However,  the  Commission 
elected  not  to  conduct  an  update  of  part 
60  now  but,  instead,  decided  to  place  all 
the  regulations  needed  for  the  licensing 
of  a  repository  at  Yucca  Moimtain  in  a 
separate  CFR  part.  See  Response  to  Issue 
3.  The  Commission  explained  that  it 
"believes  this  to  be  the  most  direct  and 
time-efficient  approach  to  the 
specification  of  concise,  site-specific 
criteria  for  Yucca  Mountain  that  are 
consistent  with  current  assumptions, 
with  site-specific  information  and 


performance  assessment  experience, 
and  with  forthcoming  EPA  standards 
that  must  also  apply  solely  to  Yucca 
Mountain"  (64  FR  8643).  Consistent 
with  the  views  expressed  by  most 
commenters,  the  Commission  has 
awaited  EPA's  publication  of  final 
standards  for  Yucca  Mountain  and  has 
changed  its  technical  requirements  and 
criteria  to  conform  to  EPA's  standards, 
as  required  by  law. 

Issue  2:  Should  NRC  wait  for  EPA  to 
release  final  standards  before 
completing  part  63? 

Comment.  Commenters  differed  on 
the  issue  whether  NRC  should  proceed 
with  proposed  part  63  or  wait  until  after 
EPA  publishes  final  standards. 
Commenters  in  favor  of  NRC  moving 
forward  with  the  proposed  part  63 
supported  the  proposed  approach  as 
protective  of  public  health  and  safety 
smd  the  environment.  They  cited  timely 
specification  of  NRC  regulations  for  the 
potential  repository  as  a  benefit  for  the 
national  program.  Others,  however, 
believed  that  it  was  premature  for  NRC 
to  publish  final  regulations.  They  felt 
that  doing  so  would  be  contrary  to  the 
sequence  set  by  Congress  in  the  EnPA 
which  directs  EPA  to  issue  radiation 
standards  first  and  then  for  NRC  to 
conform  its  technical  requirements  to 
those  standards.  These  commenters  saw 
no  reason  for  NRC  to  act  outside  this 
time  sequence  and  favored  withdrawal 
of  the  proposed  rule  and  resubmittal 
with  any  necessary  adjustments  after 
promulgation  of  EPA  standards. 

Response.  The  EnPA  specified  that 
EPA  was  to  publish  radiation  standards 
for  Yucca  Mountain  not  later  than  1  year 
after  receipt  of  the  findings  and 
recommendations  of  the  National 
Academy  of  Sciences  (NAS).  It  also 
directed  NRC  to  modify  its  technical 
requirements  and  criteria  not  later  than 
1  year  after  EPA  publishes  final 
standards.  The  Commission  believes 
that  this  schedule  reflects  Congress' 
intent  to  have  a  final  regulatory 
structure  before  DOE  would  start 
preparation  of  a  license  application  if 
Yucca  Mountain  were  recommended  as 
a  site  for  a  geologic  repository.  The  NAS 
published  its  recommendations  in 
August  1995.  The  NRC  explained  when 
it  published  its  proposed  rule,  on 
February  22, 1999,  that  it  had  decided 
to  proceed,  even  in  the  absence  of  EPA 
standards,  because  of  the  short  time 
period  allotted  NRC  to  conduct  its  own 
rulemaking.  In  one  year,  NRC  would 
have  to  modify  its  standards  and 
requirements  and  to  implement  certain 
assumptions  in  the  EnPA  related  to  the 
effectiveness  of  postclosure  oversight  of 
the  repository.  The  Commission  also 
believed  it  was  in  the  best  interest  of  the 


national  program  to  proceed,  given  that 
DOE  could  be  in  a  position  to  submit  a 
license  application  to  NRC  in  2002  (64 
FR  8641).  It  is  important  to  recognize 
that  most  of  the  requirements  proposed 
at  part  63  involve  matters  that  are 
unaffected  by  the  final  EPA  standards 
(e.g.,  licensing  procedures,  records  and 
reporting,  monitoring  and  testing 
programs,  performance  confirmation, 
quality  assurance,  persoimel  training 
and  certification,  and  emergency 
planning).  Now  that  EPA  has  published 
final  standards,  NRC  is  prepared  to 
complete  its  implementing  regulations 
at  part  63  with  due  regard  to  the 
requirement  in  EnPA  to  be  consistent 
with  EPA's  standards. 

Issue  3:  Why  is  there  a  need  to 
develop  a  site-specific  disposal 
regulation  for  the  Yucca  Mountain  site? 

Comment.  Several  conunenters 
questioned  NRC's  need  to  develop  a 
whole  new  body  of  site-specific 
regulations  as  opposed  to  revising  its 
generic  regulations  at  part  60,  as 
necessary,  to  conform  to  the  new,  site- 
specific  standards  to  be  developed  by 
EPA.  These  same  commenters  noted 
that  certain  portions  of  proposed  part  63 
depart  significantly  fit)m  part  60  (e.g., 
there  are  no  quantitative  subsystem 
requirements)  and.  in  the  view  of 
several  commenters,  weaken  the  safety 
requirements  for  any  proposed 
repository  at  Yucca  Mountain. 

Response.  The  Commission  is 
establishing  a  new.  separate  part  of  its 
regulations  (at  part  63)  that  would  apply 
oiily  to  the  proposed  repository  at  Yucca 
Mountain.  'The  Commission  will  leave 
existing,  generic  regulations  at  part  60 
in  place,  modified  only  to  state  that  they 
do  not  apply,  nor  may  they  be  the 
subject  of  litigation,  in  any  NRC 
licensing  proceeding  for  a  repository  at 
Yucca  Mountain.  The  Commission 
believes  this  to  be  the  most  direct  and 
efficient  approach  for  specifying 
concise,  site-specific  criteria  for  Yucca 
Mountain  that  are  consistent  with 
current  assumptions,  with  site-specific 
information  and  performance 
assessment  experience,  and  with  EPA 
standards  that  apply  solely  to  Yucca 
Mountain. 

In  developing  these  criteria,  the 
Commission  sought  to  establish  a 
coherent  body  of  risk-informed, 
performance-based  criteria  for  Yucca 
Mountain  that  is  compatible  with  the 
Commission's  overall  philosophy  of 
risk-informed,  performance-based 
regulation  ["Use  of  Probabilistic  Risk 
Assessment  Methods  in  Nuclear 
Regulatory  Activities — Final  Policy 
Statement"  (60  FR  42622;  August  16, 
1995)].  Stated  succinctly,  risk- informed, 
performance-based  regulation  is  an 
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approach  in  which  risk  insights, 
engineering  analysis  and  judgment  (e.g., 
defense  in  depth),  and  performance 
history  are  used  to:  (1)  Focus  attention 
on  the  most  important  activities,  (2) 
establish  objective  criteria  for  evaluating 
performance,  (3)  develop  measurable  or 
calculable  parameters  for  monitoring 
system  and  licensee  performance,  (4) 
provide  flexibility  to  determine  how  to 
meet  the  established  performance 
criteria  in  a  way  that  will  encourage  and 
reward  improved  outcomes,  and  (5) 
focus  on  the  results  as  the  primary  basis 
for  regulatory  decision  making.  The 
Commission  believes  that  creating  a 
new  part  of  its  regulations  to 
accomplish-  these  objectives  is 
preferable  to  modifying  its  generic 
requirements,  given  that  EnPA  and  NAS 
laid  out  a  fundamentally  different 
approach  for  Yucca  Mountain  than  was 
contemplated  when  the  generic  criteria 
were  promulgated.  Specifically,  EnPA 
and  NAS  outlined  an  approach  that 
would  require  the  performance  of  a 
Yucca  Mountain  repository  to  comply 
with  health-based  standards  established 
in  consideration  of  risk  to  individuals  in 
a  hypothetical  group.  The  law  also 
stated  that  the  new  health-based 
standards  were  to  be  the  only 
quantitative  standards  for  the 
postclosure  performance  of  the 
repository.  This  approach  departs  from 
the  approach  taken  in  the  existing 
generic  criteria  which  rely  on 
compliance  with  cumulative  release 
limits  and  separate,  quantitative, 
subsystem  performance  objectives. 
Further,  the  Commission's  current 
approach  is  consistent  with  EPA 
standards  for  Yucca  Mountain. 
Therefore,  after  carefully  considering 
the  public  comments,  the  Commission 
remains  of  the  view  that  it  is  best  to 
develop  site-specific  regulations — 
regulations  that  reflect  an  improved 
scientific  understanding  of  the  site;  are 
based  on  state-of-the-art  analyses;  are 
consistent  with  the  Conunission's 
philosophy  to  implement  risk  informed 
regulation;  and  implement  the  separate, 
site-specific  standards  that  EPA  has 
issued  for  Yucca  Mountain. 

Commenters  correctly  pointed  out 
that  there  are  significant  differences 
between  part  60  and  part  63.  In  the 
Commission's  view,  the  part  63 
regulations  do  not  in  any  way  lessen 
DOE's  responsibility  to  site,  design,  and 
operate  the  proposed  repository  safely. 
Much  has  been  learned  regarding  the 
expected  performance  of  geologic 
repositories  in  general  (Nuclear  Energy 
Agency,  Lessons  Learnt  ft^om  Ten 
Performance  Assessment  Studies,  Paris, 
France,  NEA/OECD  Working  Group  on 


Integrated  Performance  Assessments  for 
Geologic  Repositories.  1997),  and  a 
potential  Yucca  Mountain  repository  in 
particular  over  the  nearly  two  decades 
since  part  60  was  written.  Part  63 
reflects  and  incorporates  much  of  this 
new  information.  The  risk-informed, 
performance-based  approach  used  to 
develop  the  rule  (see  SECY-97-300, 
"Proposed  Strategy  for  Development  of 
Regulations  Governing  Disposal  of  High- 
Level  Radioactive  Wastes  in  a  Proposed 
Repository  at  Yucca  Mountain,"  U.S. 
NRC,  December  24, 1997)  eliminates 
arbitrary  or  prescriptive  siting  and 
design  criteria,  as  well  as  detailed 
requirements  such  as  quantitative 
subsystem  performance  objectives.  That 
being  said,  however,  part  63  still 
requires  DOE  to  demonstrate  reliance  on 
multiple  barriers  and  defense  in  depth, 
preservation  of  the  retrieval  option, 
implementation  of  a  performance 
confirmation  program,  transparency  in 
decision  making,  and  application  of 
rigorous  quality  assurance  (QA). 
Moreover,  as  a  result  of  public 
comments,  other  provisions  have  been 
added  to  part  63  to  ensure  the  adequacy 
and  sufficiency  of  DOE's  compliance 
demonstrations.  (See  Multiple  Barriers 
and  Defense  in  Depth  for  additional 
discussion  on  quantitative  subsystem 
requirements.) 

1.2    Differences  Between  Part  63  and 
EPA  Standards  for  WIPP 

Issue:  Why  is  there  a  difference 
between  the  performance  objectives  in 
NRC's  proposed  10  CFR  part  63  for 
Yucca  Mountain  and  EPA's  40  CFR  part 
191  standards  used  to  certify  the  Waste 
Isolation  Pilot  Project  (WIPP)? 

Comment.  Many  commenters 
expressed  concern  that  NRC's  proposed 
regulations  for  Yucca  Mountain 
provided  less  protection  than  EPA's 
standards  for  WIPP.  They  regarded 
NRC's  proposed  regulations  as  less 
stringent  than  the  standards  for  WIPP. 
Many  cited  the  absence  of  separate 
criteria  for  protection  of  ground  water  in 
NRC's  proposed  regulation  as  evidence 
that  the  WIPP  standards,  which  include 
separate  requirements  for  protection  of 
ground  water,  are  more  restrictive. 
Commenters  also  cited  the  differences 
in  the  individual  protection  limits  [0.15 
raSv/year  (15  nuem/year)  for  WIPP 
compared  to  0.25  mSv/year  (25  mrem/ 
year)  limit  for  Yucca  Mountain],  and  the 
compliance  location  (5  km  for  WIPP 
compared  to  approximately  20  km  for 
Yucca  Mountain).  Generally, 
conunenters  asked  NRC  to  set  standards 
similar  to,  or  more  stringent  than,  those 
for  WIPP.  Some  argued  that  a  greater 
level  of  protection  for  people  near 
Yucca  Mountain  was  needed  to  offset 


potential  exposures  from  other  sources 
in  the  region  (i.e.,  the  Beatty  low-level 
waste  site  and  the  Nevada  "Test  Site, 
NTS). 

Response.  Final  EPA  standards 
adopted  numerical  limits  that  are 
comparable  to  those  applied  at  WIPP. 
Consistent  with  the  views  expressed  by 
a  majority  of  commenters,  the 
Conunission  has  awaited  EPA's 
publication  of  final  standards  for  Yucca 
Mountain  and  is  adopting  final  part  63 
criteria  that  are  consistent  with  those 
limits,  as  required  by  law. 

1.3    Multi-Staged  Licensing 

Issue  1 :  Should  EKDE  be  allowed  to 
begin  to  place  waste  in  the  repository  or 
to  store  waste  in  surface  facilities  once 
NRC  has  determined  that  there  is 
enough  space  for  initial  operations,  or 
should  DOE  have  to  wait  until  site 
construction  is  complete? 

Comment.  Many  commenters 
indicated  that  NRC  should  not  allow 
DOE  to  place  waste  in  the  repository 
until  construction  is  complete.  These 
conunenters  had  general  concerns  that 
only  after  construction  is  completed 
would  emergency  equipment  and  safety 
precautions  be  available  in  case  of  an 
accident;  and  that  any  waste,  if 
emplaced  before  completing 
construction,  may  pose  an  unnecessary' 
risk  to  the  construction  workers. 
Alternatively,  other  commenters 
suggested  that  storage  of  waste  at  the 
repository-  should  be  allowed  during 
construction  as  long  as  it  does  not  pose 
any  additional  health  or  safety  risk.  The 
Nuclear  Energy  Institute  (NEI)  suggested 
that  part  63  should  be  changed  so  that 
NRC  could  authorize  DOE  to  construct 
all  or  part  of  the  geologic  repository' 
operations  area  (GROA).  and  could 
authorize  early  use  of  the  surface 
facilities  to  store  waste. 

Response.  The  proposed  rule  retained 
the  licensing  phases  as  described  at  part 
60.  Once  construction  of  the  GROA  is 
substantially  complete  (as  specified  at 
§  63.41).  DOE  may  update  its 
application  and  the  Commission  may 
issue  a  license  to  receive  and  possess 
source,  special  nuclear,  or  byproduct 
material  at  the  GROA.  Prior  to  issuing 
such  a  license,  the  Commission  must 
make  certain  findings,  such  as:  (1) 
Activities  to  be  conducted  at  the  GROA 
comply  with  the  rules  and  regulations  of 
the  Commission,  which  will  include 
radiation  protection  for  workers;  (2) 
adequate  protective  measures  can  and 
will  be  taken  in  the  event  of  a 
radiological  emergency;  (3)  there  is  no 
unreasonable  risk  to  the  health  and 
safety  of  the  public;  and  (4)  construction 
of  the  GROA  has  been  substantially 
completed.  Construction  is  deemed 
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substantially  complete,  for  this  purpose, 
if  among  other  things,  DOE  has 
completed  construction  of  sufficient 
underground  storage  space  for  initial 
operations.  Thus,  part  63  provides  DOE 
flexibility  to  plan  for  efficient  repository 
operations  for  receipt  and  emplacement 
of  waste  because  of  the  significant 
length  of  time  required  to  complete 
excavation  of  the  entire  underground 
facility. 

The  DOE  has  not  indicated  to  the 
Commission  any  intention  to  seek  an 
authorization  for  early  use  of  the  surface 
facilities  for  storage  of  spent  nuclear 
fuel.  Such  an  authorization  likely  would 
necessitate  a  change  to  (or  an  exemption 
from)  the  regulations.  Before  NRC 
would  make  changes  of  this  type  to  its 
regulations,  NRC  would  need  to  publish 
the  proposed  changes  and  seek  public 
comment. 

Issue  2:  Should  DOE  have  to  prepare 
a  second  EIS  to  support  a  decision  to 
issue  a  license  amendment  for 
permanent  closure,  as  this  may 
constitute  a  major  Federal  action? 

Comment.  Commenters  stated  that  the 
license  amendment  for  permanent 
closure  is  a  major  Federeil  action  and 
should  require  a  new  EIS  (i.e.,  not  rely 
upon  the  EIS  prepared  for  the  license 
application).  They  expressed  the  view 
that  a  decision  to  issue  an  amendment 
for  permanent  closure  would  include  a 
decision  that  retrieval  of  the  waste  is  not 
necessary  and  that  the  expected  impacts 
of  the  waste  affecting  the  environment 
far  into  the  future  and  far  beyond  the 
site  are  acceptable.  They  also  pointed 
out  that  the  decision  to  issue  the  license 
amendment  will  be  based,  in  part,  on 
performance  confirmation  data  collected 
after  the  original  EIS  is  submitted.  One 
commenter  was  concerned  that  the 
proposed  requirement  at  §  51.67  did  not 
explicitly  state  the  need  to  include 
measures  to  mitigate  impacts  including 
transportation. 

Response.  The  regulations  require 
DOE  to  supplement  its  EIS,  if  necessary, 
when  the  application  for  the  license 
amendment  for  permanent  closure  is 
submitted  (§  63.51  (b)].  The  decision 
involved  in  granting  the  amendment 
would  be  a  subset  of  decisions  made  in 
the  original  EIS  and  any  supplements.  A 
supplement  to  the  EIS  would  need  to 
address  such  things  as  substantial 
changes  to  the  proposed  action  or 
significant  new  circumstances  or 
information  relevant  to  environmental 
concerns.  The  Commission  believes  the 
commenters*  request  for  requiring  DOE 
to  consider  these  matters  at  the  time  of 
permanent  closure  is  adequately 
covered  by  the  regulations. 

The  Commission  did  not  adopt  the 
suggested  change  to  §  51.67  to  include  a 


specific  requirement  to  consider 
mitigation  measures  that  the  Coimcil  on 
Environmental  Quality  (CEQ) 
regulations  dictate  for  the  contents  of 
the  EIS,  which  include  requirements  for 
consideration  of  measures  to  mitigate 
impacts  including  transportation.  DOE 
would  need  to  comply  with  applicable 
CEQ  requirements,  and  the  Commission 
does  not  believe  any  regulatory  changes 
are  necessary  to  ensure  compliance  by 
DOE. 

Issue  3:  Is  there  any  limit  on  the  types 
and  amounts  of  radioactive  materials 
(e.g.,  tons  of  HLW)  that  DOE  would  be 
allowed  to  receive  and  possess  at  Yucca 
Mountain  if  these  materials  were  for  site 
characterization  activities  or  testing 
during  construction? 

Comment.  EPA  suggested  that,  under 
the  proposed  rule  (§§  63.7(a)  and 
63.74(a)(1)),  DOE  could  take  any  types 
and  amounts  of  radioactive  materials 
onto  the  site  if  it  claimed  that  the 
materials  were  for  site  characterization 
activities. 

Response.  EPA  correctly  notes  that 
proposed  part  63  does  not  place  any 
specific  quantitative  limit  on  the 
amount  of  radioactive  materials  DOE 
might  use  for  site  characterization  or 
testing.  However,  a  specific  numerical 
limit  is  unnecessary.  Section 
113(c)(2)(A)  of  the  NWPA  prohibits  the 
DOE  from  using  radioactive  material  in 
conducting  site  characterization 
activities  unless  the  Commission 
concurs  that  such  use  is  necessar}'. 
Under  §  63.16(a),  if  DOE's  planned  site 
characterization  activities  include  onsite 
testing  with  radioactive  material,  the 
Commission  must  determine  whether 
the  proposed  use  of  radioactive  material 
is  necessary.  The  Commission  would 
not  concur  in  any  DOE  proposal  to  bring 
radioactive  materials  on  site  unless  it 
was  convinced  that  both  the  types  and 
amounts  were  needed  for  site 
characterization.  The  proposed  part  63 
would  not  have  allowed  DOE  to  receive 
and  possess  "any  types  or  amounts"  of 
radioactive  materials  as  suggested  by 
EPA.  Thus,  changes  to  the  proposed 
regulations  are  not  needed. 

Issue  4:  In  a  multi-staged  licensing 
approach,  does  the  NRC  require  that  all 
information  be  available  at  the  first  stage 
(i.e.,  construction  authorization)  or  will 
DOE  be  allowed  to  provide  certain 
information  in  a  "staged"  manner 
consistent  with  that  particular  stage  of 
the  licensing  process? 

Comment.  DOE  commented  that  it 
intends  to  provide  a  sufficient  level  of 
information  to  allow  the  NRC  to  make 
a  finding  of  reasonable  assurance  at  the 
time  of  the  construction  authorization  in 
accordance  with  §63.31.  However,  DOE 
stated  that  it  would  be  helpful  if  the 


Commission  would  clarify  its  intent 
regarding  the  level  of  information 
required  in  the  license  application.  In 
particular,  DOE  recommended  three 
changes  to  proposed  subpart  B:  (1)  The 
language  of  §  63.21(b)(3)  calling  for  "a 
detailed  plan"  to  provide  physical 
protection  for  HLW  should  be  changed 
to  a  "description  of  the  plan"  to  provide 
physical  protection  for  HLW  because 
this  would  be  more  consistent  with  the 
language  used  in  other  provisions  of 
§  63.21(b)  and  would  reflect  what  DOE 
believes  to  be  an  adequate  level  of  detail 
on  this  subject;  (2)  the  proposed 
§  63.24(a)  requirement  that  the 
application  be  as  complete  as  possible  at 
the  time  of  docketing  based  on 
reasonably  available  information  should 
be  moved  to  §  63.21(a)  because  this 
section  provides  requirements  for  the 
content  of  the  license  application;  and 
(3)  the  proposed  finding  that  the 
Commission  would  make  to  authorize 
construction  at  §63. 31(a)(6)  that  "DOE's 
proposed  operating  procedures  to 
protect  health  and  to  minimize  danger 
to  life  or  property  are  adequate"  should 
be  changed  to  "DOE's  proposed  plan  to 
develop  operating  procedures"  because, 
at  the  time  of  construction 
authorization,  details  of  the  repository 
design  will  not,  in  some  cases,  be 
sufficient  to  support  development  of 
operating  procedures  and  DOE  does  not 
believe  that  the  procedures  need  to  be 
in  place  at  this  stage  of  the  licensing 
process.  Another  commenter  suggested 
that  the  regulations  for  each  licensing 
stage  should  be  modified  to  state 
explicitly  that  the  corresponding 
Commission  finding  must  take  into 
account  "the  scope  of  the  authorization 
requested  and  the  information 
available." 

Response,  part  63  provides  for  a 
multi-staged  licensing  process  that 
affords  the  Commission  the  flexibility  to 
make  decisions  in  a  logical  time 
sequence  that  accounts  for  DOE 
collecting  and  analyzing  additional 
information  over  the  construction  and 
operational  phases  of  the  repository. 
The  multi-staged  approach  comprises 
four  major  decisions  by  the 
Commission:  (1)  Construction 
authorization;  (2)  license  to  receive  and 
emplace  waste;  (3)  license  amendment 
for  permanent  closure;  and  (4) 
termination  of  license.  The  time 
required  to  complete  the  stages  of  this 
process  (e.g.,  50  years  for  operations  and 
50  years  for  monitoring)  is  extensive 
and  will  allow  for  generation  of 
additional  information.  Clearly,  the 
knowledge  available  at  the  time  of 
construction  authorization  will  be  less 
than  at  the  subsequent  stages.  However, 
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at  each  stage,  DOE  must  provide 
sufficient  information  to  support  that 
stage.  DOE  has  stated  its  intent  to 
submit,  and  NRC  expects  to  receive,  a 
reasonably  complete  application  at  the 
time  of  construction  authorization  to 
allow  the  Commission  to  make  a 
construction  authorization  decision. 
This  is  reflected  in  the  requirement  at 
§  63.24(a)  that  the  application  be  as 
complete  as  possible  in  light  of 
information  that  is  reasonably  available 
at  the  time  of  docketing.  The 
Commission  believes  the  regulations,  as 
proposed,  provide  the  necessary 
flexibility  for  making  licensing 
decisions  consistent  with  the  amount 
and  level  of  detail  of  information 
appropriate  to  each  licensing  stage. 
However,  we  agree  with  DOE  that  the 
proposed  requirement  at  §  63.24(a) 
speaks  to  the  content  of  the  initial 
application,  as  well  as  to  all  subsequent 
updates,  and,  therefore,  it  has  been 
included  at  the  end  of  §63. 21(a). 

Regarding  DOE's  recommendation 
that  the  requirement  for  a  "detailed 
plan"  to  provide  physical  protection  be 
changed  to  require  a  "description  of  the 
plan,"  the  Commission  agrees  that  the 
suggested  revision  provides  greater 
consistency  with  other  provisions  of 
§  63.21(b)  and  with  §  72.24(o)  and  has 
revised  §  63.21(b)(3)  to  require  "(a) 
description  of  the  detailed  security 
measures  for  physical  protection  of 
high-level  radioactive  waste  in 
accordance  with  §  73.51  of  this 
chapter."  Notwithstanding  this  change, 
DOE  must  provide  sufficient 
information  at  each  stage  of  the 
licensing  process  to  support  that  stage, 
and  DOE  must  provide  sufficient  detail 
necessarj'  to  allow  NRC  to  review  DOE's 
design. 

Regarding  DOE's  recommendation 
that  the  requirement  that  "DOE's 
proposed  operating  procedures"  are 
adequate  be  changed  to  require  the 
adequacy  of  "DOE's  proposed  plan  to 
develop  operating  procedures,"  the 
Commission  believes  a  proposed  plan  to 
develop  operating  procedures  is  not 
sufficient  to  meet  the  requirement  at 
§  63.31(a)(6).  However,  to  support  the 
construction  authorization,  the  DOE 
must  provide  a  sufficient  level  of 
information  to  allow  NRC  to  review 
DOE's  design,  which  would  include  any 
operating  procedures  that  affect  design. 

Issue  5:  Is  there  any  control  over  the 
site  after  license  termination? 

Comment.  Commenters  expressed 
general  concern  regarding  oversight  of 
the  site  after  license  termination.  One 
commenter  supported  the  approach  in 
proposed  part  63  that  leaves  a  single 
agency  (DOE)  responsible  for  control 
over  the  site  after  license  termination. 


Response.  License  termination 
represents  the  end  of  NRC  involvement 
with  the  repository.  However,  the 
Commission  would  not  terminate  the 
license  unless  and  until  all 
requirements  have  been  met  by  DOE. 
License  termination  removes  NRC 
oversight  of  the  Yucca  Mountain  site, 
leaving  DOE  as  the  single  Federal 
authority  responsible  for  the  site.  Under 
the  proposed  part  63,  the  license 
amendment  for  permanent  closure  must 
include  a  DOE  program  for  continued 
oversight  to  prevent  any  activity  at  the 
site  that  poses  an  unreasonable  risk  of 
breaching  the  geologic  repository's 
engineered  barriers  or  increasing 
radiation  exposure  of  individual 
members  of  the  public  beyond  allowable 
limits.  The  final  part  63  continues  to 
retain  these  same  requirements.  This  is 
consistent  with  statutory  direction  in 
section  801(b)(2)  of  EnPA  that  the 
Conmiission's  requirements  assume 
that,  following  repository  closure,  the 
inclusion  of  engineered  barriers  and 
DOE's  postclosure  oversight  will  be 
sufficient  to  prevent  any  activity  at  the 
site  that  poses  an  unreasonable  risk  of 
breaching  the  repositorj's  engineered  or 
geologic  barriers,  and  prevent  any 
increase  in  the  exposure  of  individual 
members  of  the  public  to  radiation 
beyond  allowable  limits.  The  NRC  will 
review  the  adequacy  of  DOE's  program 
for  continued  oversight  at  the  time  DOE 
submits  an  application  to  amend  the 
license  for  permanent  closure. 

Issue  6:  Are  the  standards  for  issuance 
of  a  license  sufficiently  clear? 

Comment.  EPA  asked  why  the  term 
'unreasonable  risk"  was  used  at 
§  63.41(c)  and  suggested  that  reference 
to  the  dose  limit  may  be  more 
appropriate.  EPA  also  asked  what  the 
basis  was  for  judging  what  is  necessary 
for  "common  defense  and  security"  at 
§63.42. 

Response.  The  standards  for  issuance 
of  a  license  specified  at  §  63.41  and 
conditions  of  the  license  at  §  63.42 
provide  a  general  description  of 
standards  and  conditions  that  the 
Commission  will  apply  to  a  license 
application  for  an  HLW  repository  at 
Yucca  Mountain.  They  would  include, 
among  other  things,  compliance  with 
dose  limits  established  by  EPA  in  its 
final  standards  for  Yucca  Mountain. 
Although  the  terms  identified  by  EPA 
(i.e.,  "unreasonable  risk"  and  "common 
defense  and  security")  are  general 
terms,  clarification  for  what  is  required  • 
is  provided  earlier  in  the  regulation.  In 
particular,  requirements  for  the  content 
of  the  license  application  (specified  at 
§63.21)  describe  and  clarify  the  types  of 
analyses  and  information  that  would  be 
necessary  for  DOE's  demonstration  of 


compliance  with  these  standards  and 
conditions  including,  among  other 
things,  reference  to  dose  limits  and 
physical  protection  of  the  repository 
(i.e.,  common  defense  and  security). 
Revision  of  §  63.21  in  the  proposed  rule 
to  provide  additional  clarification  of 
these  terms  is  considered  unnecessary. 

1.4    Reasonable  Assurance 

Issue  1 :  Should  a  concept  other  than 
"reasonable  assurance"  be  incorporated 
into  the  implementing  regulations  for 
Yucca  Mountain? 

Comment.  EPA  commented  that 
generic  disposal  standards  at  40  CFR 
Part  191  require  compliance  to  be 
demonstrated  with  "reasonable 
expectation."  and  that  proposed  NRC 
implementing  regulations  for  Yucca 
Mountain  at  Part  63  require 
demonstration  with  "reasonable 
assurance."  EPA  believes  that  a 
connotation  has  developed  around 
"reasonable  assurance"  that  could  lead 
to  an  extreme  approach  of  selecting 
worst  case  values  for  important 
parameters.  EPA  believes  that 
"reasonable  assurance"  is  appropriate 
for  operating  facilities  or  in  the  context 
of  the  nuclear  power  plant  licensing 
program  where  facilities  operate  under 
active  institutional  controls  during  their 
lifetime.  It  is  not  appropriate,  in  EPA's 
view,  for  the  licensing  of  a  repositon.' 
where  projections  of  performance  have 
inherently  large  ranges  of  uncertainty. 
EPA  prefers  "reasonable  expectation" 
because  it  believes  "reasonable 
assurance"  has  come  to  be  associated 
with  a  level  of  confidence  that  is  not 
appropriate  for  the  very  long  term 
analytical  projections  that  will  be 
necessary  for  evaluating  Yucca 
Mountain. 

Another  commenter  expressed  the 
view  that  the  majority  of  [>eople  in  the 
HLW  field  view  "reasonable  assurance" 
as  being  more  stringent  than 
"reasonable  expectation."  This 
commenter  expressed  the  concern  that  it 
is  likely  that  by  requiring  "reasonable 
assurance"  the  NRC  will  be  seen  as 
implementing  EPA's  standards  ^n  a 
manner  more  stringent  than  intended  b\' 
the  EPA.  The  commenter  also  indicated 
that  if  it  is  NRC's  position  that  the  two 
terms  are  synonymous  in  the  context  of 
HLW  disposal,  then  this  should  be  made 
more  explicit. 

Response.  Confidence  that  DOE  has. 
or  has  not,  demonstrated  compliance 
with  EPA's  standards  is  the  essence  of 
NRC's  licensing  process.  It  is  the 
Commission's  responsibility  to 
determine  whether  DOE  has  or  has  not 
demonstrated  compliance.  The 
Commission  does  not  believe  that  NRC's 
use  of  "reasonable  assurance"  as  a  basis 
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for  judging  compliance  compels  focus 
on  extreme  values  (i.e.,  tails  of 
distributions)  for  representing  the 
performance  of  a  Yucca  Mountain 
repository.  Further,  if  £)OE  is  authorized 
to  file  a  license  application,  and  if  the 
Commission  is  called  on  to  make  a 
decision,  irrespective  of  the  term  used, 
the  Commission  will  consider  the  full 
record  before  it.  That  record  will 
include  many  factors  in  addition  to 
whether  the  site  and  design  comply 
with  the  performance  objectives  (both 
preclosiue  and  postclosiu^  performance 
standards)  contained  in  Subparts  E,  K 
and  L.  The  Commission  could  consider 
the  QA  program,  personnel  training 
program,  emergency  plan  and  operating 
procedures,  among  others,  in  order  to 
determine  whether  it  has  confidence 
that  there  is  no  unreasonable  risk  to  the 
health  and  safety  of  the  public. 

To  avoid  any  misunderstanding  and 
to  achieve  consistency  with  final  EPA 
standards,  the  Commission  has  decided 
to  adopt  EPA's  preferred  criterion  of 
"reasonable  expectation"  for  purposes 
of  judging  compliance  with  the 
postclosure  performance  objectives.  The 
Commission  is  satisfied  that  a  standard 
of  "reasonable  expectation"  allows  it 
the  necessary  flexibility  to  account  for 
the  inherently  greater  uncertainties  in 
making  long-term  projections  of  a 
repository's  performance.  The 
Commission  agrees  with  EPA  and  others 
that  it  isjmportant  to  not  exclude 
important  parameters  from  assessments 
and  analyses  simply  because  they  are 
difficult  to  precisely  quantify  to  a  high 
degree  of  confidence.  By  adopting  what 
EPA  has  characterized  as  a  more  flexible 
standard  of  "reasonable  expectation"  for 
determining  compliance  with 
postclosure  performance  objectives,  the 
Commission  hopes  to  make  clear  its 
expectations.  The  Commission  expects 
that  the  required  analyses  of  postclosure 
performance  will  focus  on  the  full  range 
of  defensible  and  reasonable  parameter 
distributions,  and  that  they  should  not 
be  constrained  only  to  extreme  physical 
situations  and  parameter  values.  For 
other  determinations  regarding 
compliance  of  the  repository  with 
preclosure  objectives,  the  Commission 
will  retain  a  standard  of  "reasonable 
assiuance,"  consistent  with  its  practice 
for  other  licensed  operating  facilities 
subject  to  active  licensee  oversight  and 
control. 

Issue  2:  Does  the  term  "reasonable 
assurance"  denote  a  specific  statistical 
parameter  related  to  either  the 
probability  distribution  of  calculated 
individual  doses  or  important  variables 
used  in  that  calculation? 

Comment.  EPA  commented  that  a 
coimotation  has  developed  around 


"reasonable  assurance"  that  could  lead 
to  an  extreme  approach  to  selecting 
worst  case  values  for  important 
parameters  used  to  calculate  individual 
dose  (for  example,  precipitation  rates, 
seepage  rates,  and  flow  in  the 
unsaturated  zone).  According  to  the 
EPA,  that  approach,  coupled  with  an 
equally  extreme  approach  in  selecting 
engineered  barrier  performance  factors, 
would  lead  to  assessments  that 
represent  situations  with  little  or  no 
probability  of  occiuring  but  which 
become  the  basis  for  licensing  decisions. 
The  EPA  concludes  that  the  application 
of  the  "reasonable  assurance"  standard: 
(1)  Is  inconsistent  with  the  NAS 
recommendation  to  use  "cautious,  but 
reasonable"  assumptions  when 
projecting  the  performance  of  the 
geologic  repository;  and  (2)  would  result 
in  applying  margins  of  safety  beyond 
the  standard  for  individual  protection 
set  by  EPA,  which,  in  effect,  alters  that 
standard. 

Another  conunenter  noted  that  the 
proposed  part  63  makes  it  clear  that 
compliance  is  to  be  based  on 
calculations  of  "expected  annual  dose" 
and  that  this  requirement  is  completely 
consistent  with  the  recommendation  in 
the  NAS  report  on  "Technical  Basis  for 
Yucca  Mountain  Standards,"  which 
recommends  that  the  mean  values  of 
calculations  be  the  basis  for  comparison 
with  the  NAS  reconunended  standards. 
However,  the  commenter  was  concerned 
that  "reasonable  assurance"  may  be 
interpreted  to  be  more  stringent  than  the 
mean  values  of  calculations  of 
individual  dose  and  recommended  that 
it  be  made  clear  that,  in  the  context  of 
Yucca  Mountain,  "reasonable 
assurance"  refers  to  the  mean  or 
expected  value  of  the  relevant 
probability  distribution. 

Response.  As  stated  previously,  in 
order  to  avoid  further  misunderstanding 
of  its  intent,  the  Commission  will  adopt 
EPA's  preferred  standard  of  "reasonable 
expectation"  for  purposes  of  judging 
compliance  with  the  numerical 
postclosure  performance  objectives. 
However,  the  Commission  wants  to 
make  clear  that  its  proposed  use  of 
"reasonable  assurance"  as  a  basis  for 
judging  compliance  was  not  intended  to 
imply  a  requirement  for  more  stringent 
analyses  (e.g.,  use  of  extreme  values  for 
important  parameters)  or  for  comparison 
with  a  potentially  more  stringent 
statistical  criteria  (e.g.,  use  of  the  95th 
percentile  of  the  distribution  of  the 
estimate  of  dose). 


2    Requirements  for  the  Preclosure 
Period 

2. 1    Preclosure  Safety  Analysis 

Issue  1 :  Is  the  use  of  an  Integrated 
Safety  Assessment  (ISA)  appropriate  for 
evaluation  of  the  preclosiu^  safety  of  a 
repository  at  Yucca  Mountain? 

Comment.  One  conmienter  questioned 
the  use  of  an  ISA,  as  derived  from 
chemical  process  safety  analyses,  to 
evaluate  preclosure  safety  because  there 
is  not  yet  much  experience  in  regulating 
with  the  ISA  and  suggested  that 
requirements  for  monitored  retrievable 
storage  (as  contained  in  part  72)  should 
be  applicable  to  the  GROA  and  should 
be  used  in  place  of  the  proposed 
requirements  of  part  63. 

Response.  The  Commission  considers 
necessary  the  analysis  referred  to  in  the 
proposed  rule  as  an  "integrated  safety 
analysis".  However,  for  clarity,  in  the 
final  rule,  the  Commission  has  changed 
the  name  of  the  analysis  to  "preclosure 
safety  analysis"  (PSA). 

The  proposed  rule  identifies  the  need 
for,  and  general  scope  of,  the  analysis  to 
be  done  to  demonstrate  compliance 
with  the  performance  requirements  for 
the  operational  phase  of  the  repository 
(§§  63.111(a)  and  (b)  and  63.112(e)).  The 
Commission  did  not  intend  to  imply, 
however,  that  a  particular  approach, 
such  as  that  used  for  chemical  process 
safety  analyses,  was  required.  "The 
Commission's  intention  was  to  identify 
ISA  as  a  broad  category  of  analyses  to 
be  used  by  DOE  in  its  evaluation  of 
repository  operations  and  design  in  the 
context  of  meeting  the  preclosure 
performance  objectives.  ISA  was 
proposed  as  a  general  term  for  these 
preclosure  analyses,  much  as  the 
general  term  "performance  assessment" 
is  used  to  denote  the  analyses  used  to 
evaluate  postclosure  performance.  To 
avoid  confusion  with  any  particular 
type  of  analysis  associated  with  other 
industrial  facilities,  the  term  "ISA"  will 
be  replaced  by  the  more  general  term 
"preclosure  safety  analysis  (PSA)."  The 
Commission  intends  that  EKDE  have 
broad  flexibility  in  structiuing  its  PSA 
for  piuposes  of  demonstrating 
compliance  with  the  requirements  at 
§63.112. 

The  Commission  recognizes  that  there 
are  similarities  between  a  facility 
regulated  by  Part  72  and  the  GROA 
facilities  proposed  for  Yucca  Mountain. 
However,  there  are  important 
differences  (e.g..  Part  72  does  not 
consider  a  mined  facility)  that  make  it 
impractical  to  merely  adopt  the 
requirements  of  the  current  part  72.  The 
Commission  has  used  and  adopted 
relevant  portions  of  existing  regulations 
(e.g.,  part  50),  including  part  72,  to  the 
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extent  practical,  during  the 
development  of  proposed  part  63. 

Issue  2:  Is  the  probability  of  a  design 
basis  event  (DBE)  based  on  the  event 
sequence  or  just  an  initiating  event?  Are 
the  criteria  for  Category  2  DBEs  too 
stringent? 

Comment.  DOE  suggested  that  the 
r\ile  should  be  clarified  as  to  whether 
event  sequences  or  single  initiating 
events  are  to  be  used  in  determining  the 
probabilities  of  DBEs.  EKDE  also  noted 
that  the  proposed  rule  would  define 
Category  2  DBEs  as  those  that  have  one 
chance  in  10,000  of  occiuring  before 
permanent  closure  of  the  repository  or 
an  annual  probability  of  about  10  ~^. 
DOE  stated  that: 

Designing  to  this  probability  is  a 
reasonable  goal  in  general,  but  that  there  are 
specific  concerns  with  applying  the 
definition  to  natural  events,  which  have 
existing  precedent  for  the  magnitude  and 
frequency  of  events  to  be  included 
*ensp;*   *ensp;  A  1010"*  earthquake  is  far 
beyond  normal  design  considerations. 

DOE  suggested  the  following 
definitions  of  DBEs: 

Definition  for  Category  1  DBEs  should 
be  revised  to  read:  "natiiral  events  and 
human-induced  event  sequences." 

Definition  for  Category  2  DBEs  should 
be  revised  to  read:  "other  human- 
induced  event  sequences  that  have  at 
least  one  chance  in  10,000  of  occurring 
before  permanent  closure  of  the  geologic 
repository,  and  (b)  appropriate 
consideration  of  natiual  events 
(phenomena)  that  have  been  historically 
reported  for  the  site  and  the  geologic 
setting  (referred  to  as  Category  2 
events)." 

Response.  The  Commission  agrees 
that  the  basis  for  determining  the 
probability  for  design  basis  events  and 
what  initiating  events  should  be 
considered  in  the  safety  analysis  should 
be  clarified.  The  Commission  considers 
that  the  changes  to  the  rule  suggested  by 
DOE  are  not  sufficiently  clear  and  has 
not  adopted  these  changes  in  the  final 
rule.  However,  the  Commission  has 
revised  the  rule  for  clarity  as  follows:  (1) 
A  new  term  "initiating  event"  is 
defined;  (2)  the  present  term  "design 
basis  event"  is  replaced  with  a  new  term 
"event  sequence;"  and  (3)  §  63.102(f)  is 
revised  to  clarify  the  scope  of  the  PSA 
and  the  requirements  for  the  inclusion 
or  exclusion  of  specific,  naturally- 
occurring,  and  human-induced  hazards 
in  the  safety  analysis. 

The  proposed  rule  described  the  ISA 
(referred  to  as  PSA  in  final  part  63)  as 
a  systematic  examination  of  the  hazards 
and  their  potential  consequences  [see 
§  63.102(f)].  In  the  Supplementary 
Information  for  the  proposed  rule. 


Category  2  design  basis  events  were 
discussed  as  follows: 

The  analysis  of  a  spec!  He  Category  2  design 
basis  event  would  include  an  initiating  event 
(e.g.,  an  earthquake)  and  the  associated 
combinations  of  repository  system  or 
component  failures  that  can  potentially  lead 
to  exposure  of  individuals  to  radiation.  An 
example  design  basis  event  is  a  postulated 
earthquake  (the  initiating  event)  which 
results  in  (1)  the  failure  of  a  crane  lifting  a 
spent  fuel  waste  package  inside  a  waste 
handling  building.  (2)  damage  to  the  building 
ventilation  (filtration)  system.  (3)  the  drop 
and  breach  of  the  waste  package,  (4)  damage 
to  the  spent  fuel,  (5)  partitioning  of  a  fraction 
of  the  radionuclide  inventory  to  the  building 
atmosphere,  (6)  release  of  some  radioactive 
material  through  the  damaged  ventilation 
(filtration)  system,  and  (7)  exposure  of  an 
individual  (either  a  worker  or  a  member  of 
the  public]  to  the  released  radioactive 
material. 

The  Commission  intended  that  the 
probability  of  the  entire  event  sequence, 
including  initiating  event(s)  and  the 
associated  combinations  of  repository 
system  or  component  failures,  be 
considered  in  dose  calculations.  The 
proposed  rule  has  been  revised  by 
replacing  the  previous  term  "design 
basis  event"  with  new  terms  "initiating 
event"  and  "event  sequence"  and 
associated  definitions.  These  changes 
clarify  that  the  appropriate  probability 
is  based  on  the  entire  event  sequence, 
which  includes  the  initiating  event(s) 
and  associated  combinations  of 
repository  system  or  component  failiues 
relating  to  the  potential  release  of 
radioactive  material. 

The  two  critical  aspects  of  the  PSA  in 
the  context  of  this  issue  are  (1)  the 
identification  of  the  event  sequences 
that  have  probabilities  greater  than  or 
equal  to  one  chance  in  10,000  of 
occurring  before  permanent  closure  and 
(2)  the  associated  dose  consequences. 
Following  the  intent  of  risk-informed 
performance-based  regulation, 
designation  of  specific  design  basis 
criteria  in  the  regulation  is  not 
appropriate.  The  goal  of  the  DOE  design 
activity  should  be  to  demonstrate  that 
the  dose  limits  expressed  in  §63.111 
will  be  met,  taking  into  consideration 
site-specific  information  regarding  the 
geologic  setting  and  human  activities  in 
the  surroimding  environs.  For  example, 
if  a  hazard  (or  the  low  probability  events 
of  the  hazard  spectnun)  is  deemed 
unreasonable  for  the  Yucca  Mountain 
site,  DOE  can  exclude  it  from 
consideration  in  the  PSA  provided 
proper  technical  justification  is 
presented  in  accordance  with 
§  63.112(d).  Thus,  while  the  regulation 
specifies  a  lower  limit  on  the  probability 
of  event  sequences,  the  risk-informed 
NRC  regulation  anticipates  that  DOE 


will  develop  a  clear  technical  basis  for 
the  event  sequences  included/excluded 
from  the  PSA.  The  Commission  did  not 
intend  to  specify  cut-off  probabilities  for 
initiating  events  but  recognizes  that 
certain  initiating  events  may  not  be 
appropriate  for  inclusion  in  the  PSA. 
Therefore,  the  rule,  at  §63.102(0.  has 
been  revised  to  include  the  following 
description  of  considerations  that  can  be 
used  by  the  DOE  to  limit  the  inclusion 
of  initiating  events  in  the  PSA: 

Initiating  events  are  to  be  considered  for 
inclusion  in  the  preclosure  safety  analysis  for 
determining  event  sequences  only  if  they  are 
reasonable  (i.e.,  based  on  the  characteristics 
of  the  geologic  setting  and  the  human 
environment,  and  are  consistent  with 
precedents  adopted  for  nuclear  facilities  with 
comparable  or  higher  risks  to  workers  and 
the  public). 

Issue  3:  How  should  doses  be 
estimated  in  evaluating  repository 
operations  during  the  time  before 
permanent  closiu«?  Can  different 
approaches  be  used  for  evaluating 
Category  1  and  Category  2  DBEs  (event 
sequences)? 

Comment.  Further  clarification  is 
needed  on  the  scope  of  the  dose 
calculations  associated  with  DBEs 
(event  sequences). 

For  Category  1  DBEs  [event 
sequences),  DOE  recommended  a 
realistic  or  best-estimate  analysis  for 
direct  exposures  from  a  single  event.  For 
airborne  pathways,  DOE  proposed 
including  submersion,  inhalation,  and 
ingestion.  CKDE  also  reconunended  that 
the  doses  from  all  Category  1  DBEs 
(event  sequences)  be  aggregated. 

For  Category  2  DBEs  (event 
sequences),  DOE  recommended  dose 
calculations  be  based  on  suitably 
conservative  values  for  direct  exposure 
and  airborne  pathways  including 
submersion,  and  inhalation,  but  not 
ingestion.  DOE  recommended  that 
ingestion  not  be  considered  because  the 
focus  is  on  an  acute  dose,  not  a  dose . 
that  occurs  slowly  over  time  as  is  the 
case  for  ingestion.  Also,  the  emergency 
planning  would  mitigate,  if  necessary, 
contamination  relevant  to  ingestion. 
DOE  also  recommended  that  Category  2 
DBEs  [event  sequences]  be  analyzed  on 
an  event  sequence  by  event  sequence 
basis. 

Response.  The  Commission  has 
revised  the  proposed  rule,  at 
§  63.111(b)(1)  and  (2).  to  clarify  that  (1) 
the  doses  from  consequence  analyses  for 
Category  1  event  sequences  are  to  be 
aggregated  to  a  single  estimate  and  (2) 
the  dose  from  the  consequence  analysis 
for  each  Category  2  event  sequence  is  to 
be  estimated  for  that  specific  event 
sequence  only.  Thus,  each  Category  2 
event  sequence  dose  is  to  be  evaluated 
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separately.  The  doses  from  Category  2 
event  sequences  that  might  occur  at 
different  times  during  the  preclosure 
period  are  not  to  be  aggregated. 

DOE  raised  a  number  of  concerns 
with  the  scope  of  the  dose  calculations 
associated  with  event  sequences. 
Generally,  DOE  called  for  details  that 
are  typically  found  in  regulatory 
guidance  rather  than  regulation. 
Although  such  guidance  is  expected  to 
be  included  in  the  Yucca  Mountain 
Review  Plan  (YMRP)  rather  than  in  the 
regulation,  the  NRC  staff  response  to 
DOE's  concerns  regarding  dose 
calculations  associated  with  event 
sequences  is  summarized  below. 

Within  the  context  of  the  ISA  (PSA), 
DOE  is  expected  to  identify  the  relevant 
initiating  events  and  event  sequences 
and  estimate  potential  radiologic 
exposures.  Part  63  provides  flexibility  to 
DOE  in  selecting  an  appropriate 
approach  for  estimating  doses, 
including  selection  of  pertinent 
exposure  pathways  and  the  degree  of 
conservatism  or  realism  to  include  in 
the  analysis.  DOE  will  need  to  defend 
and  support  whatever  approach  it 
selects  for  identifying  initiating  events 
and  analyzing  event  sequences.  In  the 
selection  of  a  particular  approach,  DOE 
will  need  to  consider  the  uncertainties 
and  limitations  associated  with  a 
particular  method  of  analysis  and  data. 

DOE  suggested  that  a  "realistic  or 
best-estimate"  analysis  is  appropriate 
for  Category  1  event  sequences,  and  a 
"suitably  conservative"  analysis  is 
appropriate  for  Category  2  event 
sequences.  Once  again,  the  approach  in 
the  rule  is  to  provide  DOE  flexibility  to 
select  the  type  of  analysis  it  believes 
most  appropriate  for  the  license 
application.  Whatever  approach  DOE 
uses  will  need  to  be  supported,  taking 
into  account  uncertainties.  Therefore, 
analyses  relying  on  point  values  (e.g., 
best  estimate  values)  will  need  to 
discuss  how  imcertainties  are  taken  into 
account. 

DOE  suggested  that  dose  estimates  for 
Category  1  DBEs  (event  sequences) 
should  be  aggregated  into  a  single 
annual  dose  estimate.  This  approach  is 
consistent  with  historical  practices  and 
is  acceptable  to  NRC.  DOE  also 
suggested  that  the  potential  dose  arising 
from  the  occurrence  of  each  Category  2 
DBE  (event  sequence)  should  be 
estimated  separately  (i.e.,  not  be 
aggregated).  The  Commission  agrees  that 
each  Category  2  event  sequence  is  to  be 
evaluated  individually,  as  this  approach 
is  consistent  with  historical  practices. 
Also,  analyzing  each  event  sequence 
separately  provides  a  high  degree  of 
transparency  in  the  analysis,  thus 
allowing  NRC  to  evaluate  the  postulated 


events,  the  associated  event  sequences, 
and  the  engineered  components  that 
affect  the  likelihood  and  magnitude  of 
potential  releases  of  radioactive 
material.  The  Commission  has  revised 
the  rule  at  §63. 111(b)(1)  and  (2)  to 
clarify  that  dose  estimates  for  Category 

1  event  sequences  are  to  be  aggregated, 
but  those  of  Category  2  event  sequences 
are  to  be  analyzed  and  documented 
individually. 

E)OE  also  suggested  that,  for  Category 

2  DBEs  (event  sequences),  dose 
calculations  for  ingestion  are  not 
necessary.  The  Commission  sees  no 
compelling  logic  for  the  specific 
pathways  for  dose  calculations  being 
different  for  Category  1  and  Category  2 
event  sequences.  Dose  should  be 
calculated  considering  all  pathways 
relevant  to  an  event  sequence. 
Consistent  with  the  Commission 
requirements  elsewhere,  the  DOE  must 
consider  all  pathways  in  demonstrating 
compliance  with  §63.111.  The  risk- 
informed  regulation  anticipates  that 
DOE  will  present  in  its  license 
application  the  magnitude  of,  and  the 
technical  basis  for,  the  dose 
contribution  of  various  pathways, 
including  the  technical  bases  for 
eliminating  any  pathway. 

Issue  4:  What  precedents,  if  any,  do 
NRC  regulatory  guides  developed  for 
other  applications,  such  as  nuclear 
power  plants,  have  for  use  in 
developing  DBEs  (event  sequences)  for  a 
potential  repository  at  Yucca  Mountain? 

Comment.  DOE  asked  for  clarification 
about  the  role  of  precedents  in  other 
regulatory  guides  (e.g. ,  consideration  of 
eaurthquakes,  aircraft  crashes,  tornadoes, 
and  flooding)  in  determining  what 
should  be  considered  in  the 
development  of  DBEs  (event  sequences) 
(especially  for  Category  2).  DOE  also 
commented  that  development  of 
credible  natural  events,  for  Category  2 
DBEs  (event  sequences),  would  require 
only  following  applicable  regulatory 
precedents  and  considering  severe 
natiual  phenomena  that  have  been 
historically  reported  for  the  site  and 
geologic  setting. 

Response.  The  applicability  of 
regulatory  guidance  developed  for 
facilities  other  than  a  high-level  waste 
repository  will  need  to  be  considered  on 
a  case-by-case  basis  for  applicability  to 
high-level  waste  disposal  at  Yucca 
Moimtain.  For  the  guidance  to  be 
appropriate,  it  should  be  generally 
applicable  to  nuclear  facilities  with 
comparable  or  higher  risks  to  workers 
and  the  public  than  the  potential 
repository  at  the  Yucca  Mountain  site 
(see  discussion  under  Issue  2). 

Issue  5:  What  is  the  status  of  NRC's 
provisional  acceptance  of  DOE's  Topical 


Report  on  Seismic  Design  for  Yucca 
Mountain  with  respect  to  event 
sequences  in  part  63? 

Comment.  DOE  inquired  about  the 
status  of  NRC's  provisional  acceptance 
of  DOE's  Topical  Report  on  Seismic 
Design  for  Yucca  Mountain  with  respect 
to  event  sequences  in  Part  63. 

Response.  DOE's  Topical  Reports  1 
and  2  on  Seismic  Design  for  Yucca 
Mountain  were  provisionally  accepted 
prior  to  NRC's  issuance  of  proposed 
requirements  at  part  63.  The 
applicability  of  DOE's  seismic  design 
methodology  will  be  reviewed  after  final 
part  63  requirements  are  in  place  and 
DOE  has  completed  Topical  Report  3. 

Issue  6:  Should  there  be  an  explicit 
requirement  for  an  analysis  of  the  effects 
of  any  plans  for  use  of  the  air  space 
above  the  GROA? 

Comment.  One  commenter 
recommended  an  analysis  of  the  effects 
of  any  plans  for  use  of  the  air  space 
above  the  GROA. 

Response.  Any  plans  for  use  of  the  air 
space  above  the  GROA  that  would  affect 
compliance  with  the  performance 
objectives  should  be  included  in  the 
PSA.  The  Commission  finds  no  reason 
for  a  separate  requirement  for  such  an 
analysis. 

Issue  7:  Will  NRC  have  its  own 
experts  to  evaluate  what  can  happen 
during  repository  operations  or  will 
NRC  rely  on  the  DOE  analysis? 

Comment.  One  commenter  inquired 
whether  NRC  had  independent  experts 
to  develop  probabilities  for  DBEs,  or 
would  NRC  simply  rely  on  DOE 
analyses. 

Response.  The  Commission  will 
perform  an  audit  review  of  the  DOE 
license  application  including  a  review 
of  the  teclmical  basis  for  initiating 
events  and  event  sequences.  In 
performing  the  audit  review,  the  NRC 
will  use  a  variety  of  its  technical  staff 
with  appropriate  teclmical  experience 
and  skills,  and  experience  with 
comparable  activities  for  other  facilities 
(handling  of  nuclear  fuel  at  nuclear 
reactors  and  fuel  fabrication  facilities) 
regulated  by  NRC.  Additionally,  the 
NRC's  HLW  contractor  (The  Center  for 
Nuclear  Waste  Regulatory  Analyses, 
CNWRA)  has  a  wide  range  of  technical 
expertise  to  assist  NRC  staff  in  any 
review  conducted. 

Issue  8:  Is  the  terminology  in  the  rule 
consistent  and  adequate  to  convey  what 
is  required? 

Comment.  DOE  identified  instances 
where  particular  words  or  phrases  in 
Part  63  lacked  clarity  and  suggested  the 
following  changes: 

Section  63.112(b)  should  be  revised  to 
read:  "An  identification  and  systematic 
analysis  of  naturally-occurring  and 
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human-induced  hazards  at  the  geologic 
repository  operations  area,  including  a 
comprehensive  identification  of 
potential  design  basis  events"  (The 
definition  of  DBEs  makes  no  link  to 
consequence,  whereas  §  63.112(b) 
inappropriately  implies  such  a  link). 

The  word  "accidents"  in  §  63.112(e) 
should  be  replaced  with  "design  basis 
events"  (the  word  "accidents"  is  not 
defined  (also  in  §  63.161)— use  of  DBE  is 
consistent  with  language  elsewhere  in 
part  63). 

Response.  The  Commission  agrees 
that  the  use  of  the  word  "accident"  in 
§  63.112(e)  is  vague  and  will  replace 
"accident"  by  "event  sequence." 
Additionally,  the  Commission  has 
revised  the  language  at  §  63.112(b)  to 
remove  the  inappropriate  reference  to 
consequences. 

Issue  9:  Should  the  proposed  rule 
prescribe  requirements  for  the  ISA 
(PSA)? 

Comment.  DOE  noted  that  prescribing 
requirements  for  the  ISA  (PSA)  at 
§63.112  was  inconsistent  with  the 
overall  performance-based  approach  in 
the  rule. 

Response.  The  rule  identifies  topics 
that  need  to  be  included  in  the  PSA  but 
does  not  prescribe  either  the 
methodology  to  use  or  the  depth  to 
which  these  topics  need  to  be 
addressed,  part  63  appropriately 
identifies  the  topics  that  need  to  be 
included  in  the  PSA  to  ensure  DOE's 
analysis  is  complete  and  yet  gives  DOE 
flexibility  to  determine  the  level  of 
detail  needed  to  address  each  topic 
properly.  This  performance-based 
approach  provides  DOE  latitude  to 
adjust  the  technical  rigor  of  its 
evaluation  of  any  particular  topic  in  a 
manner  that  is  consistent  with  the 
topic's  importance  to  safety. 

2.2    Retrievability 

Issue  1 :  Will  NRC  require  DOE  to 
demonstrate  that  the  waste  package  is 
retrievable? 

Comment.  Some  comment ers  were 
concerned  that  NRC's  proposed 
regulations  required  DOE  to  submit 
plans  for  retrievability,  but  did  not 
require  an  actual  demonstration  that  the 
plans  were  feasible.  Some  commenters 
suggested  that  the  NRC  should  require 
DOE  to  demonstrate  the  feasibility  of  its 
retrieval  plans. 

Response.  If  necessary  to  protect 
public  health  and  safety,  waste  package 
retrieval  in  a  deep  geologic  repository 
would  be  a  first-of-a-kind  endeavor  with 
unique  engineering  and  geotechnical 
challenges.  The  Commission  recognizes 
that  the  retrieval  operation  would  be  an 
unusual  event,  and  may  be  an  involved 
and  expensive  operation  (U.S.  Nuclear 


Regulatory  Commission.  "Staff  Analysis 
of  Public  Comments  on  Proposed  Rule 
10  CFR  part  60,  Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories',"  Office  of  Nuclear 
Regulatory  Research,  NUREG-0804, 
December  1983;  p.  11).  As  such,  DOE 
can  expect  that  its  plans  and  procedures 
in  this  area  will  receive  extensive, 
detailed  review  by  the  NRC  staff  as  part 
of  any  construction  authorization 
review.  The  feasibility  and 
reasonableness  of  DOE's  retrieval  plans 
will  be  reviewed  by  the  NRC  staff  at  the 
time  of  the  license  application 
submittal. 

However,  the  Commission  does  not 
envision  that  DOE  will  need  to  build 
full-scale  prototypes  of  its  retrieval 
systems  to  demonstrate  that  its  retrieval 
plans  are  practicable  at  the  time  of 
construction  authorization.  Rather,  DOE 
needs  to  design  (and  build)  the 
repository  in  such  a  way  that  the 
retrieval  option  is  not  rendered 
impractical  or  impossible. 

Issue  2:  Why  did  NRC  set  an  upper 
limit  for  retrieval  at  50  years  after  waste 
emplacement  operations  are  initiated? 

Comment.  Some  commenters    . 
expressed  a  belief  that  the  period  of 
waste  package  retrieval  could  be 
accomplished  beyond  50  years,  and 
there  should  be  flexibility  for  extending 
the  period  of  retrievability  to  longer 
time  periods.  One  commenter  suggested 
that  the  repository  should  be  monitored 
to  determine  if  there  will  be  problems 
(e.g.,  too  high  a  temperature,  too  much 
water  inflow)  that  would  require  the 
waste  to  be  retrieved.  The  same 
commenter  suggested  that  stewardship 
of  the  waste  be  maintained  (indefinitely) 
so  that  waste  could  be  made  available 
for  future  enerey  needs. 

Response.  The  50-year  limit  on  waste 
retrieval  operations  was  adopted  from 
the  generic  requirements  found  at  part 
60.  At  the  time  part  60  was  first 
promulgated,  the  Commission  solicited 
comment  on  what  was  then  a  proposed 
110-year  retrieval  period  (46  PR  35282; 
July  8,  1981).  However,  after  an  analysis 
of  public  comments,  it  was  determined 
that  the  Commission's  earlier  proposal 
was  excessive,  and  the  shorter  50-year 
period  was  decided  upon  (U.S.  Nuclear 
Regulatory  Commission,  "Staff  Analysis 
of  Public  Comments  on  Proposed  Rule 
10  CFR  part  60,  'Disposal  of  High-Level 
Radioactive  Wastes  in  Geologic 
Repositories',"  Office  of  Nuclear 
Regulatory  Research,  NUREG-0804, 
December  1983).  In  specifying  this  time 
period,  the  Commission  noted  that  the 
50-year  period  was  "provisional"  and 
subject  to  possible  modification  (i.e., 
longer  periods)  in  light  of  both  the 
planned  waste  emplacement  schedule 


and  completion  of  the  performance 
confirmation  program  and  a  review  of 
those  results.  After  50  years  of  waste 
emplacement  operations  and 
performance  confirmation,  the 
Commission  previously  reasoned,  it  is 
likely  that  significant  technical 
uncertainties  will  be  resolved,  thereby 
providing  greater  assurance  that  the 
performance  objectives  will  be  met.  It 
should  be  noted  that  DOE  is  free  to 
design  the  repository  for  retrieval 
periods  greater  than  50  years.  In  fact,  the 
Commission  understands  that  DOE  is 
contemplating  working  designs  that  may 
provide  for  a  retrieval  period  of  up  to 
300  years  (see  "Supplement  to  the  Draft 
Environmental  Impact  Statement  for  a 
Geologic  Repositon,'  for  the  Disposal  of 
Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain. 
Nye  County,  Nevada,  "  Office  of  Civilian 
Radioactive  Waste  Management,  DOE/ 
EIS-O250DS,  May  2001).  Thus,  as 
recommended  in  this  comment, 
allowance  for  longer  waste  retrieval 
periods  greater  than  50  years  is 
permitted  under  the  regulation. 

As  for  longer  retrieval  periods  that 
would  permit  the  recovery  of  the  HLW 
as  a  potential  resource,  the  Commission 
has  previously  noted  that  its  retrieval 
provision  is  not  intended  to  facilitate 
recovery.  Waste  retrieval  is  intended  to 
be  an  unusual  event  only  to  be 
undertaken  to  protect  public  health  and 
safety. 

Issue  3:  If  retrieval  is  necessary,  what 
happens  to  the  retrieved  waste? 

Comment.  One  commenter  inquired 
as  to  the  disposition  of  the  waste  if  it  is 
determined  that  retrieval  is  necessary. 

Response.  Proposed  Part  63  does  not 
specifically  address  any  required 
actions  for  the  handling  of  retrieved 
waste  from  an  operating  geologic 
repository,  but  §63.21(c){19)  [moved  to 
§  63.21(c)(7)  in  the  final  rule)  does 
require  that  DOE's  Safety  Analysis 
Report  include  a  description  of  its  plans 
for  the  alternate  storage  of  the 
radioactive  wastes,  should  retrieval  be 
necessary.  Retrieved  waste  would  need 
to  be  controlled  in  compliance  with 
applicable  regulations  at  the  time  of 
retrieval. 

2.3    Performance  Confirmation 

Issue  1 :  What  is  the  objective  of  the 
performance  confirmation  program? 

Comment.  DOE  commented  that  the 
general  requirements  for  performance 
confirmation  at  §  63.131(a)  and 
requirements  for  confirmation  of 
geotechnical  and  design  parameters  at 
§  63.132(a)  do  not  reflect  the 
Commission's  risk-informed, 
performance-based  approach  to 
regulation  because  the  requirements  do 
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not  explicitly  focus  the  performance 
confirmation  program  on  data  linked  to 
the  performance  assessment.  DOE  stated 
that  the  performance  confirmation 
program,  when  tied  to  a  performance- 
based  approach,  should  focus  on  the 
verification  of  the  performance 
assessment.  DOE  stated  that  this 
approach  would  allow  DOE  and  NRC  to 
focus  attention  and  resources  on  those 
parameters  and  processes  that  are 
significant  contributors  to  repository 
performance  and  to  uncertainties  in  that 
performance. 

Response.  The  objective  of  the 
performance  confirmation  program  is  to 
confirm  the  assumptions,  data,  and 
analyses  that  led  to  the  findings  that 
permitted  construction  of  the  repository 
and  subsequent  emplacement  of  the 
wastes.  Consistent  with  NRC's 
performance-based  approach,  the  NRC 
will  make  findings  with  respect  to  each 
of  the  performance  objectives  in  Part  63, 
Subpart  E,  and  not  just  the  postclosiu-e 
performance  objective  specified  at 
§  63.113(b).  The  general  requirements 
for  the  performance  confirmation 
program  at  §  63.131(a)(1)  and  (a)(2)  state 
that  the  program  must  provide  data  that 
indicate  whether:  (1)  Subsurface 
conditions  encountered  and  changes  in 
those  conditions  during  construction 
and  waste  emplacement  are  within 
limits  assumed  in  the  licensing  review 
and  (2)  natural  and  engineered  systems 
and  components  required  for  repository 
operation,  and  that  are  designed  or 
assumed  to  operate  as  barriers  after 
permanent  closiu«,  are  functioning  as 
intended  and  anticipated.  These 
requirements  are  intended  to  encompass 
subsurface  conditions  and  design 
assumptions  related  to  both  operational 
(preclosure)  and  postclosure  repository 
performance.  Should  the  Commission 
authorize  construction  of  a  geologic 
repository  at  Yucca  Moimtain,  the  NRC 
staff  will  conduct  an  ongoing, 
performance-based  inspection  program 
to  evaluate  EKDE's  compliance  with  the 
performance  objectives  and  any 
conditions  established  in  that 
construction  authorization  per  §63.75. 

The  general  requirements  at 
§  63.131(a)  explicitly  link  the 
performance  confirmation  program  to 
DOE's  performance  assessment,  albeit  in 
terms  of  the  barriers  designed  or 
assiuned  to  function  after  permanent 
closure.  Although  the  primary  focus  of 
the  performance  confirmation  program 
is  on  postclosure  performance  of  the 
repository,  and  the  NRC  recognizes 
DOE's  desire  to  focus  on  verifying  the 
performance  assessment  (e.g., 
postclosure  performance),  it  is 
important  that  the  general  requirements 
also  include  consideration  of 


operational  aspects  of  repository 
performance,  for  example,  the  ability  to 
retrieve  waste  as  required  at  §  63.111(e). 
An  organized  program  of  collecting 
subsurface  information  dimng 
repository  construction  and  operation 
that  confirms  the  design  assumptions 
regarding  the  ability  to  retrieve  waste  is 
therefore  an  important  performance 
confirmation  activity.  The  NRC  believes 
that  the  general  requirements  at 
§  63.131(a)  allow  DOE  the  flexibility  to 
develop  and  implement  an  effective 
performance  confirmation  program 
focused  on  confirming  assumed 
subsurface  conditions  and  assumed 
functionality  of  geologic  and  engineered 
systems  and  components  important  to 
postclosure  performance  (i.e., 
performance  of  barriers  important  to 
isolation)  and/or  preclosure  repository 
operations  (e.g.,  retrievability).  In  the 
proposed  rule,  the  definition  of 
performance  confirmation  in  §  63.2  and 
the  discussion  of  performance 
confirmation  in  §63.102(m)  do  not 
clearly  reflect  the  intent  of  §  63.131(a) 
and  have  been  revised  accordingly  in 
the  final  rule.  To  adopt  the  changes  to 
§§  63.131(a)  and  63.132(a)  requested  by 
DOE  would  remove  consideration  of 
operational  aspects  of  repository 
performance  from  the  performance 
confirmation  program.  For  these 
reasons,  the  Commission  does  not  agree 
that  these  changes  are  appropriate  and  ■ 
has  not  adopted  them. 

Issue  2:  Are  the  requirements  for  the 
performance  confirmation  program  too 
prescriptive? 

Comment.  Some  commenters  were 
concerned  with  the  level  of  detail 
provided  in  the  requirements  for  the 
performance  confirmation  program.  NEI 
commented  that  the  regulation  should 
provide  for  ongoing  programs  of 
monitoring  and  testing  to  improve 
information  but  also  stated  that  the 
specified  requirements  should  be  made 
less  prescriptive.  NEI  stated  that 
§§63.132-134  (respectively. 
Confirmation  of  geotechnical  and  design 
parameters.  Design  testing,  and 
Monitoring  and  testing  waste  packages) 
were  inconsistent  with  the  overall 
performance-based  nature  of  the 
regulation.  NEI  recommended  that  these 
requirements  be  deleted  because  they 
are  uimecessary  and  counterproductive 
to  §  63.131  in  that  they  provide  more 
detail  and  remove  flexibility  already  in 
the  rule.  NEI  also  recommended  minor 
word  changes  to  the  definition  of 
performance  confirmation  in  §  63.2  and 
the  discussion  of  performance 
confirmation  in  §  63.102(m)  to  lessen 
the  potential  for  overly  prescriptive 
interpretations  of  what  is  expected  of 
the  performance  confirmation  program. 


EKDE  commented  that  the  minimum  list 
of  geotechnical  parameters  in 
§63. 132(c)  is  overly  prescriptive  and  is 
not  needed  or  appropriate.  DOE 
recommended  revising  the  requirement 
to  state  that  DOE  will  determine  the 
parameters,  measurements,  and 
observations  appropriate  for  inclusion 
in  the  program.  DOE  also  recommended 
revising  §  63.133,  which  restricted 
design  testing  to  in  situ  testing,  to  allow 
performance  of  some  of  the  design 
testing  at  other  locations,  such  as 
laboratories,  other  test  facilities,  or 
boreholes  outside  of  the  repository 
block.  In  addition,  DOE  also  suggested 
revising  the  wording  of  §  63.133(c)  to 
make  it  clear  that  testing  of  backfill  is 
required  only  if  backfilUng  the 
emplacement  drifts  is  planned.  Another 
commenter  noted  that  while  §  63.134 
requires  a  program  to  monitor  and  test 
waste  packages,  the  commenter  found 
no  statement  of  objectives  or  criteria  for 
the  monitoring  and  test  program.  The 
commenter  was  concerned  that  the 
regulation  could  be  used  to  drive  a  very 
large  and  costly  full  scale  test  program 
and  recommended  that  the  objectives 
and  criteria  be  stated. 

Response.  The  Commission  agrees 
with  the  commenters  that  §§  63.132-134 
were  too  prescriptive  and  has  modified 
these  sections  accordingly.  However, 
the  Commission  does  not  agree  with  the 
comment  that  §§63.132-134  are 
inconsistent  with  the  overall 
performance-based  nature  of  the  rule 
and  therefore  should  be  deleted.  The 
Commission  believes  the  requirements 
for  performance  confirmation  set  forth 
in  §§  63.132-134  are  consistent  with  the 
overall  performance-based  approach  to 
part  63.  Consistent  with  this  approach, 
the  rule  does  not  prescribe  specific 
subsystem  requirements.  The  absence  of 
subsystem  requirements  is  a  concern  to 
a  number  q/  commenters.  Some 
commenters  believe  that  the  rule  places 
too  much  reliance  on  the  total  system 
performance  assessment  (refer  to 
discussion  of  issues  imder  Postclosure 
Safety  Assessment  and  Multiple  Barriers 
and  Defense  in  Depth).  The  Commission 
believes  these  concerns  are  partly 
addressed  through  an  effective 
performance  confirmation  program 
focused  on  confirming  assumed 
subsurface  conditions  and  assumed 
functionality  of  geologic  and  engineered 
systems  and  components  important  to 
postclosure  performance  and  the  related 
performance  assessment.  Specific 
concerns  that  these  requirements  are 
either  too  prescriptive  or  too  limiting 
are  discussed  in  the  following 
paragraphs. 

Section  63.132  (Confirmation  of 
geotechnical  and  design  parameters) 
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provides  additional  requirements 
related  to  the  undergroimd  facility 
including  comparing  the  original  design 
bases  and  assumptions  to  information 
obtained  during  construction  and 
operation,  determining  their 
significance  to  performance,  and 
reporting  this  information,  including 
recommended  design  changes,  to  the 
Commission.  Section  63.132(c)  does 
prescribe  specific  measurements  and 
observations  to  be  made  by  DOE. 
Because  the  design  of  the  repository  is 
evolving,  it  is  not  clear  that,  in  the 
future,  this  list  will  be  an  acceptable 
minimum  list  of  measurements  and 
observations  to  be  made.  For  the  same 
reason,  it  is  not  clear  that,  in  the  future, 
all  items  in  the  list  will  be  technically 
justifiable  within  the  context  of 
operational  and  postclosure 
performance  of  the  repository.  The 
Commission  believes  that  it  is  DOE's 
responsibility  to  specify  the  important 
geotechnical  and  design  parameters  to 
be  evaluated  through  observation  and 
measurement  during  construction  and 
operation,  subject  to  NRC  approval 
through  review  and  evaluation  of  the 
license  application.  DOE  will  provide 
this  information  in  their  performance 
confirmation  plan  included  in  the 
license  application.  If  necessary,  the 
NRC  staff  will  provide  guidance  to  DOE 
in  this  area  through  pre-licensing 
interactions  and/or  the  YMRP.  Section 
63.132(c)  has  been  revised  to  reflect 
these  considerations. 

Section  63.133  (Design  testing) 
provides  requirements  for  in  situ  testing 
of  seals  and  backfill  and  the  thermal 
interaction  effects  of  waste  packages, 
backfill,  rock,  and  ground  water.  DOE's 
recommendation  that  §63.133  be 
revised  so  as  to  not  limit  testing  to  in 
situ  testing  only  is  reasonable.  Section 
63.133(a)  has  been  revised  accordingly. 
The  NRC  has  also  revised  §  63.133(a)  to 
generally  reference  "engineered  systems 
and  components,"  with  examples,  so  as 
to  not  limit  tests  to  specific  features  that 
may  or  may  not  be  included  in  the  final 
design  of  the  repository.  Finally,  the 
Commission  has  revised  §  63.133(c)  to 
require  specific  testing  of  the 
effectiveness  of  backfill  placement  and 
compaction  only  if  backfill  is  included 
in  the  repository  design. 

Section  63.134  (Monitoring  and 
testing  waste  packages)  provides 
specific  requirements  for  monitoring 
and  testing  waste  packages  consistent 
with  the  objectives  of  the  performance 
confirmation  program  established  at 
§  63.131(a).  Waste  packages  are 
important  engineered  components 
designed  to  operate  as  barriers  after 
permanent  closure.  Because  the 
assumed  long-term  performance  of 


waste  package  materials  is  based  on 
short-term  experimental  data, 
monitoring  waste  package  performance 
and  related  laboratory  experiments  are 
appropriate  performance  confirmation 
activities.  Although  the  NRC  recognizes 
the  need  for  reasonable  cost  constraints, 
it  is  important  to  note  that  it  is  DOE's 
responsibility  to  develop  the  details  of 
a  performance  confirmation  plan  that 
focuses  on  those  natiiral  and  engineered 
systems  and  components  important  to 
repository  performance  and  operation. 
The  requirements  allow  DOE  the 
flexibility  to  develop  a  focused  and 
effective  performance  confirmation 
program.  An  alternative  approach 
would  be  to  prescribe  in  detail  the 
specifics  and  limits  of  that  program.  The 
Commission  does  not  want  to  limit 
DOE's  options  regarding  testing 
methodologies  and  has  chosen  not  to 
follow  that  approach.  Note,  however, 
that  NRC  will  evaluate  the  adequacy  of 
the  performance  confirmation  program 
in  the  course  of  its  review  of  the  license 
application. 

Issue  3:  Is  the  performance 
confirmation  data  required  to  be  used  in 
the  updating  of  the  performance 
assessment? 

Comment.  EPA  recommended  that 
performance  confirmation  data  should 
be  explicitly  identified  as  information  to 
be  included  in  the  update  of  the 
performance  assessment  required  at  the 
time  of  the  amendment  for  permanent 
closure  [§63.51  (a)(1)]. 

Response.  The  Commission  agrees 
with  the  commenter  and  has  modified 
the  rule  accordingly. 

2.4    Preclosure  Operations  Activities 

Issue:  Should  the  proposed  rule 
specify  environmental  monitoring 
requirements  for  regulating  releases 
from  the  preclosure  operational 
activities? 

Commenf.' The  EPA  commented  that 
requirements  for  environmental 
monitoring  during  the  operational  phase 
of  the  repository  were  not  in  the 
proposed  rule  and  there  were  no 
methods  stated  in  the  rule  for 
enforcement  of  the  preclosure 
requirements. 

Response.  The  Commission  considers 
that  proposed  part  63  has  sufficient 
requirements  for  environmental 
monitoring  during  the  operational  phase 
of  the  repository  and  is  not  revising  the 
rule  on  this  issue.  The  Commission  has 
included  environmental  monitoring 
requirements  for  radioactive  releases  in 
part  63.  Sections  63.111  and  63.112 
require  DOE  to  account  for,  design 
against,  and  monitor  any  potential  event 
sequences  that  could  lead  to  radioactive 
releases.  As  part  of  the  PSA  (§63.112), 


for  example.  DOE  is  to  describe  its 
design  and  operating  procedures  for 
monitoring  and  controlling  radioactive 
releases.  Consistent  with  its  National 
Environmental  Policy  Act  (NEPA) 
responsibilities,  EKDE  has  already 
described  its  plans  and  procedures  for 
the  monitoring  (and  mitigation)  of 
environmental  impacts  due  to  the 
operation  of  the  geologic  repository, 
including  radioactive  releases,  in  its 
DEIS  for  Yucca  Mountain. 

Regarding  the  comment  on  the  lack  of 
enforcement  methods  in  the  rule, 
subpart  )  of  part  63  addresses 
enforcement  at  a  level  of  detail  that  the 
Commission  has  typically  used  in  all  its 
regulations.  Specific  policy  and 
procedure  issues  for  enforcement 
activities  are  described  in  NRC's 
"General  Statement  of  Policy  and 
Procedure  for  NRC  Enforcement 
Actions,"  the  NRC  enforcement  manual, 
and  supplemental  guidance.  The 
Commission  believes  this  is  an 
appropriate  approach  for  its  regulations 
and  will  retain  the  current  language  as 
in  the  proposed  rule  under  subpart  J. 
The  Conunission  plans  to  develop 
specific  changes  to  the  enforcement 
policy  and  procedures  as  part  of 
development  of  inspection  and 
oversight  plans  for  implementation  of 
part  63. 

2.5    Emergency  Planning  Criteria 

Issue  1:  If  local  emergency  first- 
responder  capabilities  and  emergency 
medical  services  are  not  sufficient  for 
reacting  to  nuclear  accidents  at  the 
geologic  repository,  will  the  NRC 
require  DOE  to  enhance  existing  local 
capabilities  in  the  Yucca  Mountain 
region? 

Comment.  Commenters  expressed 
concern  that  current  local  emergency 
and  medical  services  are  not  adequate  to 
respond  to  potential  nuclear  accidents 
at  a  geologic  repository  at  Yucca 
Mountain.  Accordingly,  it  was 
suggested  that  NRC  include,  as  a  license 
condition  to  operate  the  repository,  a 
requirement  that  DOE  enhance  local 
capabilities  for  responding  to  potential 
nuclear  accidents. 

Response.  Part  63  (Subpart  I)  requires 
DOE  to  submit  an  emergency  plan  for 
coping  with  radiological  accidents. 
NRC's  review  of  DOE's  emergency  plan 
will  evaluate  the  adequacy  of  the  plan 
including  such  things  as  the  capability 
to  respond  to  accidents  and  medical 
assistance  for  treatment  of  radiological 
injuries.  Where  DOE's  emergency  plan 
is  found  to  be  inadequate,  the  NRC.  if 
necessary,  can  impose  license 
conditions  that  require  DOE  to  correct 
any  deficiencies.  (See  also  response  to 
Issue  3  below.) 
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Additionally,  U.S.  Federal  Emergency 
Management  Agency  (FEMA) 
regulations,  as  well  as  DOE  orders, 
require  that  DOE  have  an  emergency 
response  capability  that  is  adequate  to 
meet  anticipated  accidents,  including 
potential  radiological  accidents.  EKDE  is 
responsible  for  ensuring  that  the 
emergency  treatment  capability  exists 
and  is  docxmiented  in  its  emergency 
plan,  which  is  subject  to  NRC  review  in 
accordance  with  §  63.161. 

Issue  2:  Will  DOE's  emergency  plans 
be  sufficiently  comprehensive  to 
include  such  scenarios  as  emergency 
evacuation  procedures  and  responses  to 
terrorist  activity? 

Comment.  Some  commenters  were 
concerned  whether  DOE  would  have 
adequate,  effective,  and  sufficiently 
comprehensive  plans  and  procedures  to 
address  most,  if  not  all,  potential 
accidents,  incidents,  and/or 
contingencies. 

Response.  The  rule  requires  DOE  to 
have  plans  to  cope  with  radiological 
accidents  (emergency  planning  at 
§  63.161]  and  provide  for  physical 
protection  (§  63.2l(b)(3]).  These  plans 
are  required  to  address  a  niunber  of 
criteria  to  ensure  that  DOE  is  prepared 
to  respond,  both  on  site  and  off  site,  to 
accidents,  and  that  DOE  has  the 
capability  to  detect  and  respond  to 
unauthorized  access  and  activities  that 
could  threaten  the  physical  protection 
of  HLW.  As  noted  in  the  previous 
response,  NRC  and  FEMA  regulations, 
as  well  as  DOE  orders,  require  that  DOE 
have  adequate  plans  and  procedures  in 
place  to  address  any  potential  accidents 
and  incidents.  DOE's  emergency  plan 
and  physical  protection  plan  are  subject 
to  NRC  review.  The  Commission 
believes  that  the  requirements  for  DOE's 
plans  for  emergencies  and  physical 
protection  expressed  in  the  proposed 
part  63  are  appropriate  and  has  retained 
them  in  the  final  rule.  In  light  of  the 
terrorist  attacks  of  September  11,  2001, 
the  Commission  has  directed  the  staff  to 
conduct  a  comprehensive  reevaluation 
of  NRC  physical  security  requirements. 
If  this  effort  indicates  that  NRC's 
regulations  or  requirements  warrant 
revision,  such  changes  would  occur 
through  a  public  rulemaking  or  other 
appropriate  methods. 

Section  63.161  reqiiires  DOE  to 
develop  an  emergency  plan  based  on  the 
criteria  of  §  72.32  (i.e.,  criteria  provided 
for  an  Emergency  Plan  for  an 
Independent  Spent  Fuel  Storage 
Installation  (ISFSI)).  The  required 
Emergency  Plan  includes:  Identification 
of  each  type  of  accident,  description  of 
the  means  of  mitigating  the 
consequences  of  each  type  of  accident; 
prompt  notification  of  ofkite  response 


organizations;  and  adequate  methods, 
systems,  and  equipment  for  assessing 
and  monitoring  actual  or  potential 
consequences  of  a  radiological 
emergency  condition.  If  particular  types 
of  accidents  require  evacuation 
procedures  to  ensure  the  protection  of 
public  health  and  safety,  they  will  be 
included  in  the  Emergency  Plan. 

Section  63.21(b)(3)  requires  DOE  to 
submit  a  detailed  plan  to  provide 
physical  protection  of  HLW  in 
accordance  with  §  73.51  (requirements 
for  physical  protection  of  stored  spent 
nuclear  fuel  and  HLW).  The 
requirements  for  physical  protection 
include:  (1)  Capabilities  to  detect  and 
assess  unauthorized  access  or  activities 
and  protect  against  loss  of  control  of  the 
facility;  (2)  limiting  access  to  HLW  by 
means  of  two  physical  barriers;  (3) 
providing  continual  surveillance  of  the 
protected  area  in  addition  to  protection 
by  an  active  intrusion  alarm;  and  (4) 
providing  a  primary  alarm  station 
located  within  the  protected  area  and 
have  bullet-resisting  walls,  doors, 
ceiling,  and  floor.  These  requirements 
provide  high  assurance  that  physical 
protection  of  the  repository  includes 
appropriate  measures  to  prevent  and 
respond  to  unauthorized  access  and 
activities,  including  the  potential  for 
armed  intruders  (e.g.,  terrorist  activity). 

Issue  3:  Will  Federal  funding  be 
available  to  upgrade  emergency  first- 
responders  and  emergency  medical 
services  so  as  to  allow  local 
communities  to  be  better  prepared  to 
respond  to  potential  transportation 
accidents? 

Comment.  Counties  in  the  Yucca 
Mountain  region  expressed  concern 
with  their  ability  to  respond  to  medical 
emergencies  resulting  from  a 
transportation  accident  involving 
nuclear  waste.  Local  communities 
suggested  that  DOE  be  required  to 
enhance  local  emergency  capabilities  for 
responding  to  transportation  accidents. 

Response.  Section  180(c)  of  the 
NWPA  requires  DOE  to  provide 
technical  assistance  and  funding  for 
training  State  and  local  governments 
and  Tribes  for  safe  routine 
transportation  and  emergency  response. 
However.  NRC's  responsibility  for 
oversight  and  review  of  DOE's 
emergency  plans  (see  discussion  under 
Issues  1  and  2)  does  not  include 
responsibility  for  how  DOE  provides  for 
technical  assistance  and  funding. 
Additionally,  under  NEPA,  the  potential 
for  (enviroimiental)  impacts  due  to 
transportation,  including  accidents,  is 
the  responsibility  of  DOE  to  assess  and 
mitigate. 


3    Requirements  for  the  Postclosure 
Period 

3. 1    Postclosure  Safety  Assessment 

Issue  1 :  Can  performance  assessments 
be  relied  on  as  the  sole  quantitative 
technique  for  evaluating  compliance 
with  postclosure  safety  requirements? 

Comment.  EKDE  and  NEI  supported 
the  risk-informed,  performance-based 
approach.  Additionally,  NEI  supported 
requirements  in  proposed  Part  63 
intended  to  ensure  that  DOE  conducts 
and  documents  a  high-quality 
performance  assessment  (e.g.,  feattires. 
events,  and  processes  (FEPs)  be 
described;  relevant  conceptual  models 
be  considered)  and  NEI  also  expressed 
a  need  for  the  NRC  to  effectively  and 
clearly  articulate  this  approach  in  future 
regulatory  efforts.  However,  other 
commenters  indicated  that,  although 
performance  assessment  is  a  highly 
informative  methodology,  its  capability 
to  model  complex,  coupled  geologic 
systems  over  extended  time  periods  has 
yet  to  be  demonstrated.  Confidence  in 
performance  assessments  could  be 
improved  through  testing  on  actual 
geologic  systems  and  conducting 
suitable,  long-term  studies. 

Response.  Although  repository 
postclosiire  performance  is  evaluated 
with  respect  to  a  single  performance 
measure  for  individual  protection,  the 
NRC  considers  a  broad  range  of 
information  in  arriving  at  a  licensing 
decision.  In  the  case  of  the  proposed 
repository  at  Yucca  Mountain,  Part  63 
contains  a  nimiber  of  requirements  (e.g., 
qualitative  requirements  for  data  and 
other  information,  the  consideration  and 
treatment  of  imcertainties,  the 
demonstration  of  multiple  barriers, 
performance  confirmation  program,  and 
QA  program)  designed  to  increase 
confidence  that  the  postclosiire 
performance  objective  is  satisfied.  The 
Commission  will  rely  on  the 
performance  assessment  as  well  as 
DOE's  compliance  with  these  other 
requirements  in  making  a  decision,  if 
DOE  submits  a  license  application  for 
disposal  of  HLW  at  Yucca  Mountain. 
The  Commission  believes  the  approach 
for  performance  assessment  in  the 
profKised  rule  is  appropriate  and  it  is 
retained  in  the  final  rule.  However, 
requirements  for  QA,  multiple  barriers, 
and  performance  confirmation  have 
been  revised  to  clarify  the  Commission's 
intent  for  these  requirements  (see 
discussion  under  Quality  Assurance, 
Multiple  Barriers  and  Defense  in  Depth, 
and  Performance  Confirmation  for  more 
details). 

The  Commission  believes  that  there 
have  been  significant  advances  in,  and 
experience  with,  risk  assessment  in  the 
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past  20  years  (see  Commission's  white 
paper  on  Risk-Informed  and 
Performance-Based  Regulation,  March 
1999).  The  Commission  continues  to 
believe  that  a  performance  assessment, 
developed  with  sufficient  credibility,  is 
the  best  means  to  provide  useful 
information  to  the  Commission  for 
making  an  informed,  reasonable 
licensing  decision.  The  Commission 
recognizes,  however,  the  uncertainties 
inherent  in  evaluating  a  first-of-a-kind 
facility  like  the  repository  and  in 
estimating  system  performance  over 
very  long  time  periods  (i.e.,  10,000 
years).  Thus,  proposed  part  63 
contained  requirements  to  ensure  that: 

(1)  Uncertainties  inherent  in  any 
performance  assessment  are  thoroughly 
articulated  and  analyzed  or  addressed; 

(2)  DOE's  performance  assessment  is 
te.sted  (corroborated)  to  the  extent 
practicable;  and  (3)  there  are  additional 
bases,  beyond  the  performance 
assessment,  that  provide  confidence  that 
the  postclosure  performance  objectives 
will  be  met.  For  example: 

1.  Requirements  for  Addressing 
Uncertainty  in  Performance  Assessment 

Section  63.114  provides  a  number  of 
requirements  for  DOE's  performance 
assessment  to  thoroughly  address 
uncertainty.  Part  63  requires 
consideration  of  uncertainties  in  DOE's 
representation  of  the  repository 
(uncertainty  and  variability  in 
parameter  values  must  be  taken  into 
accoimt — §63.114fb))  and  the  events 
that  can  happen  during  the  compliance 
period  (consideration  of  potentially 
disruptive  events  with  a  probability  of 
occurrence  as  low  as  one  chance  in 
10,000  of  occurring  over  10,000  years — 
§  63.114(d))  to  be  directly  included  in 
the  quantitative  estimate  of 
performance.  Additionally,  DOE  is 
required  to  provide  additional 
assurances  that  uncertainty  in  the 
information  (e.g.,  evaluation  of  site 
characterization  data)  used  to  develop 
the  performance  assessment  have  been 
evaluated  by  consideration  of 
alternative  conceptual  models  of 
features  and  processes  that  are 
consistent  with  available  data  and 
current  scientific  understanding 
(§  63.114(c));  and  the  basis  for  inclusion 
or  exclusion  of  FEPs  that  would  have  a 
significant  effect  on  performance 
(§63.1 14(e)  and  (f)).  (See  discussion 
under  Issue  2  for  further  details  on 
uncertainty  in  performance  assessment.) 

2.  DOE's  Performance  Assessment  Is 
Tested  (Corroborated)  to  the  Extent 
Practicable 

DOE  must  test  or  corroborate,  to  the 
extent  practicable,  the  confidence  in 


(validity  of)  the  performance  assessment 
models.  Part  63  requires  DOE  to  provide 
the  technical  basis  for  the  models  used 
in  the  performance  assessment 
(§63.1 14(g)).  Approaches  for  providing 
the  technical  basis  would  include 
comparisons  of  these  models  with 
information  relevant  to  the  conditions  of 
geologic  disposal  and  time  periods  of 
the  assessment  (e.g..  results  from 
detailed  process-level  models,  field 
investigations,  and  natiiral  analogs). 
Additionally,  a  performance 
confirmation  program  is  required  (part 
63,  subpart  F)  to  confirm  that  the 
behavior  of  the  barriers  of  the  repository 
system  is  consistent  with  what  has  been 
assumed  in  the  performance  assessment 
(see  discussion  under  Performance 
Confirmation  for  more  details). 

3.  Basis  for  Confidence  That  the 
Postclosure  Performance  Objectives  Will 
Be  Met 

As  a  basis  for  confidence  that  the 
postclosure  performance  objectives  will 
be  met.  the  Commission  plans  to  rely  on 
requirements  in  addition  to  that  for  the 
performance  assessment.  Specifically, 
part  63  requires  a  multiple  barrier 
approach  for  the  repository,  and  a  QA 
program.  A  requirement  that  multiple 
barriers  make  up  the  repository'  system 
ensures  that  repository  performance  is 
not  wholly  dependent  on  a  single 
barrier.  As  a  result,  the  system  is  more 
tolerant  of  failures  and  external 
challenges  such  as  disruptive  events 
(see  discussion  under  Multiple  Barriers 
and  Defense  in  Depth  for  more  details). 
The  required  QA  program  enhances 
confidence  in  the  design  and 
characterization  of  barriers  important  to 
waste  isolation. 

In  summary',  any  determination  that 
the  postclosure  performance  objectives 
will  be  met  will  be  based  on  a 
comprehensive  set  of  regulatory 
requirements.  Thus,  reliance  on  the 
performance  assessment  for  assisting 
regulatory  decisions  is  supported  by  a 
range  of  considerations,  llie 
Commission  believes  this 
comprehensive  approach  (i.e., 
requirements  for  addressing  uncertainty, 
providing  technical  basis  for  models, 
and  additional  requirements,  beyond 
expected  performance,  for  increasing 
confidence  that  the  performance 
objectives  will  be  met)  is  appropriate 
and  it  is  retained  in  the  final  rule. 

Issue  2:  Should  a  requirement  for  the 
level  of  uncertainty  and  performance 
that  is  acceptable  for  performance 
assessment  of  the  proposed  repository 
be  included  in  part  63? 

Comment.  A  number  of  comments 
were  received  concerning  uncertainty  in 
estimating  postclosure  performance  of 


the  repository.  Commenters  were 
concerned  with  the  level  or  degree  of 
imcertainty  in  performance  calculations 
and  approaches  for  analyzing 
imcertainty  in  performance  calculations. 
Some  specific  concerns  were:  (1)  The 
acceptable  level  of  uncertainty  should 
be  clearly  stated  in  part  63  (results  that 
depend  mainly  on  assumptions  rather 
than  actual  properties  are  unacceptable): 
(2)  the  many  orders  of  magnitude  of 
uncertainty  in  performance  projections 
are,  and  will  continue  to  be.  too  high  for 
assuring  long-term  safety;  and  (3) 
whether  DOE  is  required  to  predict 
"actual"  performance. 

Response.  The  first-of-a-kind  nature  of 
the  repository  and  the  evaluation  over  a 
very  long  time  period  result  in 
significant  uncertainty  being  included 
in  the  performance  assessment.  Part  63 
not  only  requires  DOE  to  account  for 
uncertainty  in  its  performance 
assessment  but  also  contains  a  number 
of  other  requirements  (e.g..  use  of 
multiple  barriers,  performance 
confirmation  program)  to  compensate 
for  residual  uncertainties  in  estimating 
performance.  The  Commission  will 
consider  all  these  requirements  in 
determining  whether  it  has  sufficient 
confidence  (i.e.,  reasonable  expectation) 
that  DOE  has  demonstrated  or  has  not 
demonstrated  the  safety  of  the 
repository.  Specification  of  an 
acceptable  level  of  uncertainty  is  neither 
practical  nor  appropriate  due  to  the 
limited  knowledge  currently  available  to 
support  any  such  specification  and  the 
range  of  uncertainties  that  would  need 
to  be  addressed.  The  Commission 
believes  the  approach  to  performance 
assessment  in  the  proposed  rule,  which 
includes  the  treatment  of  uncertainty,  is 
appropriate  and  has  retained  this 
approach  in  the  final  rule. 

The  previous  response  under  Issue  1 . 
discussed  the  requirements  for  the 
performance  assessment.  Many  of  these 
requirements  address  uncertainty  in  the 
performance  assessment.  Some  of  these 
uncertainties  will  be  directly  included 
in  the  DOE's  estimate  of  performance. 
For  example,  DOE  is  expected  to 
conduct  uncertainty  analyses  (i.e., 
evaluation  of  how  uncertainty  in 
parameter  values  affects  uncertainty  in 
the  estimate  of  dose),  including  the 
consideration  of  disruptive  events  and 
associated  probability  of  occurrence. 
Other  uncertainties  are  not  necessarily 
quantified  but  are  considered  during  the 
development  of  the  conceptual  models 
for  the  performance  assessment  (e.g.. 
consideration  of  alternative  models, 
inclusion  and  exclusion  of  FEPs).  If 
NRC  were  to  specify  an  acceptable  level 
of  uncertainty,  the  s[>ecified  value 
would  be  somewhat  arbitrarN'  because: 
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(1)  Understanding  of  the  site  is  evolving 
as  site  studies  continue;  (2)  repository 
design  options  are  still  being  evaluated: 
and  (3)  differences  in  the  types  of 
uncertainties  (e.g.,  variability  in 
measured  parameters,  modeling 
assumptions,  expert  judgment,  etc.) 
complicate  the  specification.  The 
approach  defined  in  part  63,  which 
requires  DOE  to  fully  address 
uncertainties  in  its  performance 
assessment  rather  than  requiring  DOE  to 
meet  a  specific  level  of  uncertainty,  is 
appropriate.  The  treatment  of 
uncertainty  in  DOE's  performance 
assessment  will  be  an  important  part  of 
NRC's  review. 

Regardless  of  the  uncertainty  in  the 
performance  assessment,  part  63 
contains  additional  provisions  to 
increase  confidence  that  the  postclosure 
performance  objectives  will  be  met. 
These  provisions  include  requirements 
for  multiple  barriers,  a  performance 
confirmation  program,  and 
implementation  of  a  QA  program  (see 
discussion  imder  Issue  1).  However,  it 
should  be  kept  in  mind  that  the 
performance  assessment  evaluates 
"potential"  doses,  not  "actual"  doses. 
For  example,  part  63  requires  the 
performance  assessment  to  assume  for 
the  next  10,000  years  that  the 
reasonably  maximally  exposed 
individual  (RNfEI)  is  a  member  of  a 
community  that:  (1)  Exists  where  it  will 
intercept  potential  releases  from  the 
repository  and  (2)  uses  ground  water  but 
never  tests  the  quality  of  this  water  nor 
treats  the  ground  water  to  remove  any 
contaminants.  This  specification  is 
considered  appropriately  conservative 
for  evaluating  performance  but  most 
likely  is  not  an  "accurate"  prediction  of 
what  will  happen  during  the  next 
10.000  years  (see  discussion  under 
RMEI  Characteristics  and  Reference 
Biosphere  for  more  information  on  the 
RMEI).  Although  the  Conmiission  does 
not  require  an  "accurate"  prediction  of 
the  future,  uncertainty  in  performance 
estimates  cannot  be  so  large  that  the 
Commission  cannot  find  a  reasonable 
expectation  that  the  postclosure 
performance  objectives  will  be  met  (see 
discussion  under  Reasonable 
Expectation).  At  this  time,  the 
Commission  is  not  aware  of  any 
information  that  suggests  the 
uncertainties  are  so  large  that  NRC  will 
be  unable  to  make  a  regulatory  decision 
regarding  the  safety  of  a  potential 
repository  at  Yucca  Mountain. 

Issue  3:  Do  known  conditions  at  the 
Yucca  Mountain  site  and/or  the 
potential  for  other  adverse  conditions 
make  Yucca  Mountain  an  unacceptable 
location  for  an  HLW  repository? 


Comment.  Commenters  expressed 
opinions/concerns  regarding  the  impact 
of  certain  FEPs  (e.g.;  Yucca  Mountain 
lies  in  an  area  that  is  seismically  and 
tectonically  active;  volcanic  activity  in 
the  recent  geologic  past;  potential  for 
fast  ground-water  pathways  to  the  water 
table;  the  efi^ect  of  heat  and  radiation  on 
the  surrounding  rock;  microbial- 
induced  corrosion  of  the  waste  package; 
and  the  potential  for  a  significant  rise  of 
the  water  table  as  the  water  table  may 
rise  and  interact  with  the  proposed 
repository)  that  could  have  a  deleterious 
effect  on  repository  performance.  Given 
these  concerns,  many  of  the  commenters 
recommended  the  Yucca  Mountain  site 
be  withdrawn  from  further 
consideration  as  a  potential  repository. 

Response.  Consideration  of  all  FEPs, 
especially  those  with  the  potential  to 
have  an  adverse  effect  on  performance, 
is  an  important  part  of  the  evaluation  of 
repository  performance.  Commenters 
have  correctly  identified  a  number  of 
conditions  that  have  been  or  are  being 
considered  by  DOE  in  performance 
assessments  for  Yucca  Mountain,  such 
as  seismic  activity,  thermal  effects, 
volcanic  activity,  microbial-induced 
corrosion  of  the  waste  package,  and  the 
potential  for  a  significant  rise  of  the 
water  table.  Section  63.114  requires 
DOE  to  consider  all  FEPs  pertinent  to  a 
repository  at  Yucca  Mountain  and  fully 
justify  how  they  are  treated  in  the 
performance  assessment.  In  reviewing 
DOE's  performance  assessment,  the  NRC 
will  evaluate  how  well  DOE  has 
accounted  for  those  FEPs  that  could 
have  an  adverse  effect  on  the  repository. 
Based  on  current  information,  the 
Commission  is  not  aware  of  any  specific 
feature,  event,  or  process  that  so 
adversely  affects  repository  performance 
that  Yucca  Mountain  must  be 
withdrawn  from  further  consideration 
by  DOE  as  a  potential  repository  site. 

Issue  4:  How  will  NRC  ensure  DOE 
properly  documents  its  performance 
assessment? 

Comment.  One  commenter  discussed 
the  need  for  DOE  to  provide  a  traceable 
and  transparent  analysis  in  support  of 
its  demonstration  of  compliance  with 
the  performance  standard.  The 
commenter  recommended  that  plain 
English  should  be  used  to  document  the 
performance  assessment  to  improve 
overall  understanding  of  the  risks. 

Response.  The  Commission  agrees 
that  DOE's  performance  assessment 
needs  to  be  clearly  docimiented.  Part  63 
provides  the  requirements  for  DOE's 
performance  assessment  at  §  63.114  and 
requirements  for  the  content  of  the 
application  at  §63.21.  These 
requirements  provide  a  general 
description  of  the  types  of  information 


that  need  to  be  included  in  the  license 
application  but  do  not  prescribe  specific 
details  for  the  format  of  the 
documentation.  The  Commission 
believes  it  is  inappropriate  and 
unnecessary  to  prescribe,  in  the 
regulations,  fur^er  details  for  DOE's 
documentation.  The  performance 
assessment  is  DOE's  analysis,  and  DOE 
needs  flexibility  in  deciding  how  best  to 
document  its  analysis.  However,  the 
NRC  staff  is  developing  a  YMRP  to 
provide  guidance  to  DOE  on  approaches 
for  docimienting  performance 
assessment  results  that  are  both 
transparent  and  traceable.  The 
Commission  agrees  with  improving 
overall  understanding  of  performance 
assessment  through  better 
documentation  and  will  interact  with 
the  public  and  DOE  to  improve  the 
YMRP  in  this  important  area. 

Issue  5:  Why  does  NRC  require  DOE 
to  evaluate  alternative  designs? 

Comment.  DOE  questioned  the 
regulatory  basis  of  §  63.21(c)(7)  that 
requires  DOE  to  evaluate  alternative 
designs.  DOE  believes  evaluation  of 
alternative  designs  goes  beyond  typical 
licensing  practice  by  implying  a  need 
for  DOE  to  justify  selection  of  one 
design  over  another.  DOE  suggested 
they  should  be  allowed  to  select  the 
design  that  best  suits  their  purposes 
consistent  with  the  approach  given 
other  NRC-regulated  activities  at 
§  50.109(a)(7).  Another  commenter 
suggested  that  the  consideration  of 
alternative  designs  be  limited  to 
present-day  technology. 

Response.  The  Commission  agrees 
with  the  comments  and  has  removed 
this  requirement  from  the  regulations. 
The  NRC  review  should  focus  on  the 
safety  aspects  of  DOE's  proposed 
approach.  DOE  should  only  be  required 
to  propose  alternatives  from  its 
proposed  approach  in  areas  where  the 
NRC  review  determines  DOE's  approach 
is  deficient. 

When  developing  proposed  part  63, 
the  NRC  staff  adopted  this  requirement 
from  10  CFR  part  60,  the  existing 
generic  NRC  HLW  disposal  regulation, 
which  contains  a  similar  requirement  in 
10  CFR  60.21  (c)(l)(ii)(D).  At  the  time  of 
the  issuance  of  part  60,  DOE  objected  to 
this  specific  requirement  with  basically 
the  same  argument  presented  for  part 
63.  In  the  Statement  of  Considerations 
for  part  60  (published  in  Federal 
Register  on  June  21, 1983;  48  FR  28194), 
the  Commission  justified  the 
requirement  by  stating  "If  the 
Commission  finds,  on  the  basis  of  its 
review,  that  the  adoption  of  some 
alternative  design  feature  would 
significantly  increase  its  confidence  that 
the  performance  objectives  would  be 
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satisfied,  and  that  the  costs  of  such  an 
approach  are  commensurate  with  the 
benefits,  it  should  not  hesitate  to  insist 
that  the  alternative  be  adopted." 

The  decision  to  require  DOE  to  submit 
alternatives  for  certain  site  design 
features  was  a  discretionary  action  on 
the  part  of  the  Commission  as  nothing 
(in  either  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended) 
required  the  Commission  to  obtain 
information  on  alternative  designs  at  the 
site  level.  At  the  time  part  60  was 
initially  published  (1983),  the 
Conunission  implemented  an 
appropriate  regulatory  framework  for  a 
generic  program  facing  many 
uncertainties.  Multiple  sites  with  very 
different  geological  settings  were  imder 
consideration.  The  NRC's  generic  HLW 
regulations  had  to  address  the 
resolution  of  a  large  number  of  technical 
issues  in  the  relative  short  licensing 
review  period  established  by  the 
Nuclear  Waste  Policy  Act  of  1982.  With 
all  the  imcertainties  in  the  program,  the 
Commission  believed  it  was  important 
to  require  design  alternatives  be 
submitted  with  the  application  to 
increase  the  probability  of  NRC 
approval  of  the  license  application 
within  the  three-year  schedule 
mandated  by  Congress. 

The  Commission  has  revisited  the 
decision  to  require  submission  of 
alternative  designs.  Specifically,  the 
Commission  no  longer  believes  this 
information  should  be  submitted  with  a 
license  application  and,  accordingly, 
has  removed  this  requirement.  To 
protect  public  health  and  safety  and  the 
conunon  defense  and  security,  which  is 
the  NRC's  mandate  under  the  Atomic 
Energy  Act  of  1954  as  amended,  the 
Conunission  will  closely  scrutinize  the 
design  proposed  by  DOE.  Consistent 
with  this  mandate,  the  new  part  63  is 
designed  to  be  a  risk-informed, 
performance-based  regulation  which 
establishes  overall  repository 
performance  objectives.  DOE  must 
demonstrate  that  the  repository  meets 
the  performance  objectives.  The  NRC 
review  is  an  audit  of  the  DOE 
demonstration  to  determine  if  we  agree 
that  the  performance  objectives  have 
been  met.  If  the  NRC  believes  that  the 
site  does  not  meet  the  performance 
objectives  within  imcertainties 
addressed  in  the  analysis,  then  it  is 
DOE's  responsibility  to  either  defend  its 
current  design  or  propose  an  alternative 
design  that  can  meet  the  NRC 
acceptance  criteria. 


3.2    Individual  Dose  Limit 

Issue  1 :  How  is  the  protection  of 
futiire  generations  considered  as  part  of 
setting  the  dose  limit? 

Comment.  A  number  of  commenters 
expressed  concern  that  the  dose  limit 
specified  in  the  proposed  rule  provided 
inadequate  protection  for  future 
generations.  Commenters  suggested  that 
(1)  selection  of  the  dose  limit  should 
consider  the  unpredictability  of  the 
future,  particularly  where  and  how  an 
individual  would  be  exposed,  and  (2) 
the  dose  limit  should  reflect  impacts 
from  either  future  energy  development 
or  past  releases  on  the  local  commimity, 
such  as  ground-water  releases  from  the 
NTS  or  the  Beatty  Low-Level  Waste 
facility,  in  developing  the  standard. 

Response.  The  purpose  of  the 
postclosure  dose  limit  and  the 
performance  assessment  is  to  ensure 
that  future  generations  will  be 
adequately  protected.  EPA  has 
established,  and  the  Commission  has 
incorporated,  an  individual  dose  limit 
of  0.15  mSv/year  (15  mrem/year).  The 
Commission  is  confident  that  this  limit 
is  fully  protective  and  that  it  provides 
an  added  margin  of  safety  beyond  what 
is  necessary  to  ensure  public  health  and 
safety.  The  Commission  has  long  held 
that  an  individual  dose  limit  of  0.25 
mSv/year  (25  mrem/year)  TEDE  is  (1)  a 
reasonable  and  appropriate  level  of 
protection  for  future  generations,  (2) 
within  the  range  of  dose  limits  used  for 
current  sources  of  public  exposure,  and 
(3)  accounts  for  the  possibility  of  dose 
from  other  sources. 

In  judging  the  adequacy  of  a  dose 
limit  for  waste  management  and  other 
related  activities,  NRC  considers 
recommendations  from  the  International 
Conunission  on  Radiological  Protection 
(ICRP),  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP), 
EPA,  and  International  Atomic  Energy 
Agency  (L\EA).  The  ICRP's  and  NCRPs 
recommendations  are  developed  by 
recognized  experts  in  the  fields  of 
radiation  protection  and  health  effects. 
The  NCRP  is  a  nonprofit  corporation 
chartered  by  the  U.S.  Congress  to 
develop  and  disseminate  information 
and  recommendations  about  radiation 
protection  and  to  cooperate  with  the 
ICRP  and  other  national  and 
international  organizations  with  regard 
to  these  recommendations.  The  ICRP  is 
an  international  panel  of  radiation 
experts  bom  all  fields  that  provides 
estimates  of  radiation  risk  and 
recommendations  on  radiation 
protection  and  has  continued  to  update 
and  revise  its  risk  estimates  and 
radiation  protection  recommendations 
since  its  inception  in  1928.  In  its 


deliberations.  ICRP  maintains 
relationships  with  United  Nations 
health  and  labor  organizations. 

The  IAEA  is  a  United  Nations  agency 
involved  in  assisting  member  states  to 
establish  consistent  radiation  protection 
standards.  In  1995,  the  IAEA  identified 
a  number  of  principles  with  the  express 
purpose  of  giving  a  common  basis  for 
the  development  of  more  detailed 
standards  and  a  basis  for  national  waste 
management  programs  (The  Principles 
of  Radioactive  Waste  Management. 
IAEA  Safety  Series  No.lll-F. 
International  Atomic  Energy  Agency. 
Vienna  (1995)).  Two  of  the  principles 
are: 

1.  Protection  of  Future  Generations. 
Radioactive  waste  shall  be  managed  in 
such  a  way  that  predicted  impacts  on 
the  health  of  future  generations  will  not 
be  greater  than  the  relevant  levels  of 
impact  that  are  acceptable  today. 

2.  Burdens  on  Future  Generations. 
Radioactive  waste  shall  be  managed  in 
such  a  way  that  will  not  impose  undue 
burdens  on  future  generations. 

In  support  of  the  proposed  part  63 
dose  limit,  the  NRC  considered  other 
current  regulations  for  consistency  and 
the  potential  effects  of  other  sources  of 
radiation  to  select  a  limit  that  would  be 
acceptable  today  for  releases  of 
radiation.  The  EPA,  ICRP.  and  NCRP 
have  all  supported  the  use  of  source- 
specific  constraints  (i.e.,  a  margin  of 
safety)  below  the  1  mSv/year  (100 
nuem/year)  public  dose  limit  to  account 
for  the  potential  effect  of  multiple 
sources  of  radiation  exposure.  In 
addition,  use  of  the  critical  group 
concept  or  the  RMEI  provides  an 
additional  margin  of  safety  because  it  is 
difficult  for  the  same  individual  to  be  a 
member  of  the  critical  group  or  to  be  the 
RMEI  for  multiple  diverse  sources. '  The 
final  regulations,  which  specify  use  of 
the  RMEI  concept  and  limit  individual 
dose  to  0.15  mSv/year  (15  mrem/year) 
(15%  of  the  public  dose  limit),  are 
sufficiently  protective  that  potential 
exposures  from  other  sources  (e.g.,  past 
releases  from  operations  at  NTS  and 
future  hospitals  or  research  centers) 
would  not  be  expected  to  result  in 
exposures  above  the  100  mrem/year 
public  dose  limit. 

Issue  2:  Why  does  NRC  prefer  an 
individual  dose  limit  over  a  total  release 
limit  like  part  60? 

Comment.  Some  commenters.  while 
noting  that  the  EnPA  specified  a  dose 
limit  for  Yucca  Mountain,  expressed 
their  support  for  a  total  release  limit  like 


>  Although  an  individual  might  be  exposed  tu 
more  than  one  source  of  radiation,  it  would  be  a 
very  rare  circumstance  for  that  individual  to  retain 
the  lifestyle  and  other  characleristiiis  of  the  RMEI 
for  more  than  one  source. 


55750  Federal  Roister /Vol.  66,  No.  213 /Friday,  November  2.  2001 /Rules  and  Regulations 


part  60.  The  commenters  believed  that 
a  total  release  limit  is  more 
understandable,  easier  to  implement, 
and  a  simpler  way  to  measure 
compliance  of  the  repository's 
performance. 

Response.  The  EPA  has  Established  a 
dose  limit  for  individual  protection, 
expressed  in  terms  of  a  limit  on  dose  to 
the  RMEl.  The  NRC  is  incorporating  this 
limit  as  required  by  law.  A  total  release 
limit  may  appear  to  be  more 
straightforward  and  understandable.  In 
fact,  however,  nearly  all  of  the  same 
issues,  such  as  dose  or  risk,  limit,  human 
behavior,  or  volume  of  water  mixed 
with  the  release,  must  be  addressed  to 
determine  an  appropriate  release 
standard  that  is  protective  of  the  health 
and  safety  of  the  public  and 
environment.  Furthermore,  a  release 
standard  is  more  difficult  to  relate 
directly  to  site-specific  risk. 

To  set  a  release  limit,  the  regulatory 
agency  would  first  need  to  establish  a 
risk  or  dose  goal  and  calculate  the  risk 
or  dose  per  unit  release  (e.g.,  per  curie). 
The  risk/dose  goal  would  need  to  be  the 
collective  risk/dose  over  the  entire 
compliance  time  for  any  release  into  the 
environment  based  on  some  assumed 
level  of  waste  (e.g.,  for  40  CFR  part  191, 
EPA  used  a  risk  goal  of  1 ,000  prematiue 
cancer  deaths  in  10,000  years  per 
100,000  metric  tons  of  heavy  metal 
contained  in  spent  fuel  (High-Level  and 
Transuranic  Radioactive  Wastes: 
Background  Information  Document  for 
Final  Rule,  Office  of  Radiation 
Programs,  EPA  520/1-85-023,  August 
1985,  Page  7-13)).  To  calculate  the  risk 
per  imit  release,  a  model  estimating  the 
individual  dose  fi'om  a  release  will  need 
to  be  used.  To  develop  the  model  and 
data  parameters,  assumptions  about  the 
type  of  release  (e.g.,  for  40  CFR  part  191, 
a  release  to  surface  water  was  assumed 
(ibid,  pg.  7-13)),  which  biosphere 
processes  to  include,  resource  usage  by 
the  local  population  (e.g.,  for  40  CFR 
part  191,  65  percent  of  drinking  water 
is  assumed  to  be  from  the  contaminated 
surface  water  (ibid,  pg.  7-7)),  and 
individual  habits  and  characteristics 
(e.g.,  for  40  CFR  part  191,  annual 
individual  intake  of  drinking  water  is 
assiuned  to  be  600  liters  (ibid,  pg.  7-7)) 
will  need  to  be  made.  In  its  current 
form,  part  63  requires  all  the  same 
calculations  to  be  done,  but  the  defense 
of  many  of  the  assumptions  is  the 
responsibility  of  DOE  and  will  be 
subject  to  review  and  approval  by  NRC. 

Use  of  a  release  limit  also  provides 
less  information  than  calculating  the 
dose  frt)m  a  release.  The  dose 
calculation  combines  the  intake  and 
exposure  from  all  radionuclides  in  the 
environment  into  one  term.  The  dose 


from  one  scenario  or  calculation  can  be 
readily  compared  to  another.  When 
release  limits  are  used,  it  is  very 
difficult  to  compare  results  if  more  than 
one  radionuclide  is  involved  because 
each  radionuclide  provides  a  different 
dose/risk  per  unit  activity.  For  example, 
consider  a  review  of  two  alternate 
designs.  For  design  number  one,  the 
total  release  results  in  radionuclide  A 
being  released  at  60  percent  of  its  limit 
and  radionuclide  B  is  at  30  percent  of 
its  limit.  For  design  niunber  two, 
radionuclide  A  is  20  percent  of  its  limit 
and  radionuclide  B  is  70  percent  of  its 
limit.  Without  knowing  the  relative  risk 
from  a  release  per  imit  activity  for  each 
radionuclide,  it  would  be  difficult,  if  not 
impossible,  to  state  which  design  results 
in  a  lower  risk  to  the  public.  Thus,  the 
total  release  limit  yields  less 
information  in  its  application  than  a 
dose  limit. 

Issue  3:  How  does  the  use  of  an 
individual  dose  limit  protect  the  entire 
population? 

Comment.  A  few  commenters 
supported  either  the  use  of  collective 
dose  limits  or  requiring  dose 
distributions  over  the  population  to  be 
calculated  based  on  a  concern  that  a 
single  dose  limit  requiring  only 
calculation  of  dose  to  the  critical  group 
would  not  adequately  protect  the  overall 
population.  Commenters:  (1)  Suggested 
that  the  collective  dose  is  more 
important  than  the  individual  dose,  (2) 
disagreed  with  the  use  of  a  negligible 
individual  dose  value  to  screen  possible 
release  scenarios,  and  (3)  viewed  a  dose 
distribution  over  the  population  as  more 
informative  to  the  regulators  and  public, 
allowing  a  more  risk-informed  decision 
to  be  made. 

Response.  The  Commission  agrees 
with  NAS  that  "a  health-based 
individual  standard  will  provide  a 
reasonable  standard  for  protection  of  the 
general  public"  (p.  65  of  the  NAS 
report).  The  final  regulations,  which 
specify  characteristics  of  an  RMEI  and 
an  individual  dose  limit  of  0.15  mSv/ 
year  (15  mrem/year),  are  protective  of 
the  RMEI.  The  general  public  includes 
the  small  number  of  individuals  within 
the  RMEI's  community  as  well  as  all 
other  individuals  residing  near  the 
Yucca  Mountain  area.  Because  the 
community  in  which  the  RMEI  resides 
will  have  a  higher  estimated  dose  than 
the  highest  exposed  individual  who 
does  not  live  in  that  conununity,  an 
individual  dose  limit  for  the  RMEI  is 
protective  of  all  individuals. 

Although  a  distribution  of  individual 
doses  for  the  entire  population  arguably 
can  provide  more  information  to 
consider  in  making  a  decision,  the 
speculation  and  uncertainty  regarding  a 


representative  population  dose 
distribution  would  generally  make  the 
results  inadequate  to  use  in  decision 
making.  The  difficulty  lies  in 
developing  the  habits,  characteristics, 
location,  and  exposure  time  for  the 
entire  population.  For  analyses  of 
possible  futiue  releases,  such  as  from 
degrading  waste  in  Yucca  Moimtain,  the 
assiunptions  about  the  location,  habits, 
and  characteristics  for  each  individual 
(or  group  of  individuals)  would  be 
speculative.  The  Commission  believes 
that  it  is  possible  to  develop  and  defend 
a  reasonable  exposure  scenario  for  a 
small  group  of  individuals  that  would 
likely  receive  the  largest  doses  based  on 
current  practices  in  the  region  because 
analyzing  doses  received  by  the  RMEI 
living  in  a  community  at  the  18-km  (11- 
mile)  location  with  a  diet  and  living 
style  representative  of  the  people  who 
now  reside  in  the  Town  of  Amargosa 
Valley,  Nevada,  would  bound  any  doses 
received  by  other  individuals  in  the 
population.  Because  of  the  imcertainty 
in  the  distribution  and  range  of 
activities,  including  location  and  ■ 
number  of  individuals,  for  other  less 
exposed  groups,  unbounded  speculation 
could  make  any  resulting  population 
dose  distribution  unsupportable. 

Although  the  Commission  could 
require  performance  assessments  of  the 
potential  dose  distribution  to 
hypothetical  individuals,  at  the  same 
locations  and  with  the  same  habits  as 
the  current  residents,  the  Commission 
believes  that  the  uncertainty  in  the 
doses  calculated  for  those  not  subject  to 
the  largest  expected  exposures  would 
make  the  results  difficult  to  interpret.  In 
the  end,  the  speculation  would  lead 
NRC,  DOE,  EPA,  and  other  interested 
parties  to  expend  resources  without  a 
commensxuate  increase  in  public  health 
and  safety  or  protection  of  the 
environment. 

Collective  dose  is  useful  for 
comparing  options  but  it  does  not 
provide  adequate  protection  of  the 
individual.  Collective  dose  is  the  total 
dose  received  by  all  exposed  people, 
regardless  of  distance  or  magnitude  of 
exposure,  over  all  time  from  a  source.  In 
general,  most  analyses  tend  to  tnmcate 
the  dose  by  calcidating  over  a  certain 
time  fr-ame  and  a  given  environmental 
area.  Truncated  collective  dose  can 
provide  an  overall  measure  of 
radiological  impact  on  society  or  on 
parts  of  society  but  is  only  useful  as  an 
aid  to  compare  options  (e.g.,  DOE  has 
considered  individuals  living  within  84 
kmj[52  miles)  of  the  Yucca  Mountain 
site  for  evaluating  population  doses  in 
the  DEIS).  Because  the  calculation  of 
collective  dose  results  in  a  single  value 
(in  person-Sv  (person-rem)),  it  gives  no 
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indication  of  the  range  or  variability  of 
individual  doses  or  the  time  when  the 
doses  coidd  occur.  Meanwhile,  the  use 
of  an  individual  dose  limit  to  the  RMEI 
assures  that  the  vast  majority  of  the 
population  receive  lower  doses.  The 
Commission  believes  that  using  an 
individual  all-pathway  dose  assessment 
provides  to  the  regulator  and  the  public 
a  meaningful  measure  for  making 
decisions  regarding  public  health  and 
safety. 

Issue  4:  How  is  the  "As  Low  As 
Reasonably  Achievable"  (ALARA) 
principle  incorporated  in  part  63? 

Comment.  A  few  commenters 
suggested  that  the  ALARA  principle  be 
explicitly  part  of  the  long-term 
compliance  dose  limit  in  part  63.  Others 
supported  the  proposed  rule  for  not 
including  the  ALARA  principle  in  the 
requirements  for  the  long-term 
performance  requirements  because  the 
cost-benefit  analysis  would  be  highly 
speculative. 

Response.  The  Commission  believes 
that,  although  it  is  appropriate  to 
explicitly  require  the  application  of  the 
ALARA  principle  to  the  operational  and 
decommissioning  phases  of  the 
repository,  the  application  of  ALARA  to 
achievement  of  the  long-term 
performance  objective  is  not 
appropriate. 

The  ALARA  principle  deals  with 
optimizing  the  reduction  of  potential 
doses  from  radiation  to  members  of  the 
general  public  and  workers.  It  is  a 
principal  component  of  the  radiation 
protection  philosophy  diuing  operations 
and  decommissioning  activities  and  it 
helps  to  ensure  that  no  individual  will 
receive  a  dose  in  excess  of  the  annual 
dose  limit  (i.e.,  1  mSv/year  (100  mrem/ 
year)  for  the  public  and  50  mSv/year 
(5,000  mrem/year)  for  radiation 
workers).  Application  of  ALARA  during 
operations  compels  the  consideration  of 
the  benefits  of  further  reduction  in 
potential  doses  to  present-day 
populations  and  workers  relative  to 
impacts  to  present-day  populations  (e.g., 
increased  cost  to  reduce  potential  doses 
further).  The  application  of  ALARA  to 
the  achievement  of  the  postclosure 
performance  objective  would  involve 
considerations  far  more  complicated 
than  those  evaluated  for  operations.  The 
reasonableness  of  further  reduction  of 
potential  doses  would  need  to  evaluate 
benefits  and  impacts  that  span  many 
generations  (e.g.,  costs  incurred  today 
versus  a  reduction  of  potential  doses 
thousands  of  years  in  the  futiue; 
repository  designs  that  reduce  potential 
doses  in  the  futiue  but  increase  doses  to 
present-day  workers  during  fabrication 
of  the  design  such  as  installing  a  special 
backfill).  By  adopting  the  EPA's  dose 


limit  for  long-term  performance,  the 
Commission  implements  a  constraint 
that  is  a  small  fraction  (15  percent)  of 
the  public  dose  limit,  and  which 
provides  a  significant  margin  of  safety  to 
ensiu^  that  public  health  and  safety  and 
the  environment  are  protected. 

In  its  1995  findings  and 
recommendations,  NAS  noted  that  there 
is  no  scientific  basis  for  incorporating 
the  ALARA  principle  into  NRC's  Yucca 
Mountain  regulations.  In  summary,  their 
reasoning  was  that  deep  geologic 
disposal,  by  its  very  nature,  was 
ALARA,  and  there  were  few 
technological  alternatives  in  repository 
design.  They  also  noted  it  would  be 
problematic  to  evaluate  compliance 
with  the  application  of  ALARA 
principles  in  the  postclosure  phase  of 
the  repository.  The  Commission  agrees 
with  NAS  in  this  regard.  Therefore, 
although  the  Commission  will  require 
ALARA  considerations  for  the 
operational  phase  and  decommissioning 
of  the  surface  facilities,  NRC  will  not 
explicitly  require  an  ALARA  analysis  as 
part  of  the  postclosure  performance 
assessment. 

Issue  5:  Why  did  NRC  select  0.25 
raSv/year  (25  mrem/year)  as  the 
proposed  dose  limit? 

Comment.  A  large  number  of 
commenters  addressed  the  0.25  mSv/ 
year  (25  mrem/year)  dose  limit  in 
proposed  part  63.  A  large  number  either 
disagreed  with  the  limit,  saying  it  was 
too  high,  or  supported  a  lower  standard 
such  as  the  EPA's  0.15  mSv/year  (15 
mrem/year)  standard  in  40  CFR  part  191 
and  proposed  40  CFR  part  197.  Some 
commenters  (1)  expressed  confusion  on 
whether  the  dose  limit  was  for  workers 
or  members  of  the  public.  (2)  requested 
additional  clarification  on  what  "fully 
.  protect"  meant  as  part  of  the  dose  limit, 
or  (3)  supported  the  0.25  mSv/year  (25 
mrem/year)  dose  limit. 

Response.  The  purpose  of  the 
postclosure  dose  limit  and  the 
performance  assessment  is  to  ensure 
that  future  generations  will  be 
adequately  protected.  EPA  has 
established,  and  the  Commission  has 
incorporated,  a  dose  limit  of  0.15  mSV/ 
year  (15  mrem/year).  The  Commission 
has  long  held  that  its  proposed  dose 
limit  of  0.25  mSv/year  (25  mrem/year) 
to  an  individual  is  (1)  a  reasonable  and 
appropriate  fraction  of  the  annual 
public  dose  limit  to  protect  future 
generations  from  receiving  doses  greater 
than  1  mSv/year  (100  mrem/yr),  (2) 
within  the  range  of  dose  limits  used  for 
current  sources  of  public  exposure,  and 
(3)  accounts  for  the  possibility  of  dose 
from  other  sources.  However,  the 
Commission  has  changed  the  dose  limit 
in  the  final  rule  because  it  is  required 


to  be  consistent  with  EPA's  final 
standards,  and  not  because  the 
-'Commission  is  persuaded  that  its  earlier 
proposal  is  unsafe,  inadequate,  or  not 
appropriate  in  any  way.  The 
Commission  is  confident  that  the  0.15 
mSv/yr  (15  nuem/yr)  limit  is  also  amply 
protective.  Both  limits  ensure  that  no 
member  of  the  public  would  be  exposed 
to  more  than  1  mSv/yr  (100  nuem/yr) 
from  all  sources  of  radiation,  except 
background  radiation.  Both  protect 
future  generations.  Diu-ing  the 
operational  phase,  the  repository  will  be 
required  to  comply  with  part  20  for 
worker  and  public  health  and  safety, 
except  that  the  permitted  public  dose 
will  be  limited  to  0.15  mSv/yr  (15 
mrem/yr). 

Issue  6:  How  is  NRC's  proposed  limit 
different  than  the  dose  limits  in  older 
rules  (i.e..  part  61)  and  how  do  they 
compare? 

Comment.  Many  commenters  were 
concerned  that  the  proposed  part  63 
would  relax  health  and  safety  standards. 
They  (1)  disagreed  with  the 
comparisons  with  other  waste-related 
safety  standards  discussed  in  the 
Statements  of  Consideration  of  the 
proposed  rule,  especially  with  rules 
using  an  older  dose  methodology  and 
(2)  expressed  concern  that  the  use  of  the 
single  limit  on  the  TEDE  did  not 
adequately  protect  the  organs.  They 
pointed  to  regulations  requiring  specific 
organ  limits.  While  not  a  dose  limit, 
some  commenters  disagreed  with  the 
use  of  the  national  value  for  background 
radiation  for  comparison  for  the  Nevada 
area  because  of  impacts  from  past 
practices. 

Response.  Part  63  does  not  change  the 
1  mSv/yr  (100  mrem/yr)  public  dose 
limit  from  part  20,  which  is.  the  health 
and  safety  standard  for  protection  of 
members  of  the  public.  The  Commission 
adopts,  in  part  63.  a  limit  specifically 
for  the  repository  that  is  well  below  the 
public  dose  limit,  and  that  is  similar  to, 
but  more  stringent  than  a  number  of 
other  waste  management-related  dose 
limits.  As  noted  in  the  proposed  rule, 
the  Commission  considers  0.25  mSv/yr 
(25  mrem/yr)  TEDE  to  be  the 
appropriate  dose  limit  to  compare  with 
the  range  of  potential  doses  represented 
by  the  older  limits  that  had  whole  body 
dose  limits  of  0.25  mSv/yr  (25  mrem/ 
yr).  The  single  limit  does  account  for 
each  organ's  sensitivity  to  radiation,  and 
each  organ  is  limited  to  the  same  risk  as 
the  whole  body. 

Different  sources  of  radiation  can 
have  different  constraints  placed  on 
them.  The  0.25  mSv/yr  (25  mrem/yr) 
dose  limit  is  in  a  similar  range  as  a 
number  of  other  constraints  for  waste 
management  facilities  or 
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decommissioning  requirements  (e.g..  40 
CFR  191.03(a).  10  CFR  72.104,  10  CFR 
61.41,  and  10  CFR  20.1402). 
Furthermore,  during  the  operational  and 
surface  facility  decommissioning 
phases,  the  facility  will  need  to  meet  the 
ALARA  requirements  in  10  CFR 
20.1101(b).  This  includes  an  0.1  mSv/yr 
(10  mrem/yr)  additional  constraint  on 
air  emissions  (10  CFR  20.1101(d)). 

A  number  of  the  current  regulations 
were  published  before  the  early  1990s 
when  the  NRC  (and  other  Federal 
agencies)  began  using  current 
knowledge  about  radiation  risks  and 
internal  dosimetry.  These  older 
regulations  generally  have  two  or  three 
limits  associated  with  them.  They  tend 
to  have  separate  limits  for  the  dose  to 
the  whole  body,  the  organs,  and 
possibly,  a  specific  limit  for  the  thyroid 
(e.g..  10  CFR  72.104  limit  of  0.25  mSv/ 
yr  (25  mrem/yr)  whole  body.  0.75  mSv/ 
yr  (75  mrem/yr)  thyroid  dose,  and  0.25 
mSv/yr  (25  mrem/yr)  to  any  other 
critical  organ).  At  the  time  these  older 
regulations  were  published,  the  Federal 
government  was  using  a  dosimetry 
system  (i.e..  a  model  that  calculates  the 
dose  if  a  person  ingests  or  inhales 
radioactive  material)  that  did  not 
account  for  the  sensitivity  to  radiation 
of  the  various  organs  (also  known  as 
radiosensitivity)  nor  how  the  dose  to  an 
organ  compared  to  a  whole  body  dose. 
Because  one  could  not  add  the  various 
organ  doses  together,  each  needed  its 
own  limit.  With  little  information  on  the 
radiosensitivity  of  different  organs,  most 
organs  were  given  the  same  Umit. 

In  the  early  1990s,  the  Federal 
government  began  using  a  newer 
dosimetry  system  that  accounted  for 
how  radiosensitive  the  various  organ 
systems  are.  In  addition  to  being  able  to 
compare  the  doses  between  organs,  one 
can  calculate  what  whole  body  dose 
would  result  in  the  same  cancer  risk. 
This  whole  body  dose  is  known  as  an 
effective  dose  equivalent.  By  sununing 
each  organ's  dose,  weighted  by  its 
relative  radiosensitivity,  and  adding  in 
any  whole  body  exposure,  one  could 
calculate  the  total  dose  received,  which 
is  called  the  TEDE.  Therefore,  by  using 
the  TEDE  dosimetry  system,  not  only 
the  whole  body  but  each  of  the  organs 
are  protected  from  an  increased  chance 
of  cancer.  They  are  also  all  protected  at 
the  same  level  of  risk,  which  was  not 
true  of  the  earlier  system. 

Because  each  of  the  organs  had  the 
same  limit  under  the  older  system  even 
though  each  had  a  different  level  of 
radiosensitivity,  it  is  very  difficult  to 
directly  compare  the  old  standards  with 
the  new  standards.  As  noted  in  the 
proposed  rule,  the  Commission 
considers  0.25  mSv/yr  (25  mrem/yr) 


TEDE  as  the  appropriate  dose  limit  to 
compare  with  the  range  of  potential 
doses  represented  by  the  older  limits 
that  had  whole  body  dose  limits  of  0.25 
mSv/yr  (25  mrem/yr).  However,  to 
conform  to  the  EPA  standard,  the 
Commission  has  incorporated  a  dose 
limit  of  0.15  mSv/yr  (15  mrem/yr)  in 
final  Dart  63. 

In  tne  proposed  rule,  as  a  point  of 
reference,  it  stated  that  the  national 
average  backgroimd  radiation  is 
approximately  3  mSv/yr  (300  mrem/yr). 
Some  conunenters  questioned  whether 
this  was  valid  for  the  Nevada  area 
considering  past  practices  in  the  area. 
The  average  background  radiation  stated 
in  the  proposed  rule  did  not  include 
variations  due  to  the  geology,  relative 
altitude  above  sea  level,  or  past 
practices  in  the  region  around  Yucca 
Mountain.  The  Commission  does  not 
consider  dose  from  the  residual 
radioactivity  left  by  past  practices  to  be 
part  of  the  background  radiation. 

3.3    Calculation  of  Expected  Dose 

Issue:  Is  the  "expected  annual  dose" 
an  appropriate  quantitative  measure  for 
demonstrating  compliance? 

Comment.  The  public  noted  that 
while  a  specialist  may  know  that  the 
"expected  dose"  and  the  "mean  dose" 
are  equivalent,  to  many  people 
"expected"  implies  the  most  likely 
outcome.  The  same  commenter  asserted 
that  the  mean  value  derived  from  the 
performsmce  assessment  is  not  the  most 
likely,  but  rather  a  value  that  is  unlikely 
to  be  exceeded.  The  commenter  sought 
clarification  on  whether  the  "expected 
annual  dose"  is  the  mean  or  the  median 
dose  or  some  other  statistical  measure. 
Some  members  of  the  public  approved 
of  the  use  of  the  mean  dose  rather  than 
the  median  or  mode  and  noted  that  the 
mean  should  provide  a  reasonable 
degree  of  conservatism.  Furthermore, 
some  conunenters  asserted  that  use  of 
the  "expected  aimual  dose"  is 
completely  consistent  with  NAS 
recommendations  that  the  mean  value 
of  the  calculations  be  used  for 
comparison  to  the  standard.  Finally,  one 
commenter  supported  the  use  of  a  25 
nu^m  performance  objective,  but 
suggested  that  it  be  bolstered  with  the 
addition  of  a  100  mrem  limit  on  the 
95tK  percentile  of  the  probabilistic  dose 
distribution. 

Response.  Final  EPA  standards  at  40 
CFR  part  197  specify  that  NRC 
determine  compliance  based  upon  the 
mean  of  projected  doses  of  DOE's 
performance  assessments.  The 
Conunission  has  incorporated  this 
requirement  at  §63.303  in  subpart  L. 
The  mean  of  the  projected  aimual  dose 
is  therefore  the  appropriate  quantitative 


measure  for  demonstrating  compliance 
with  the  dose  limit.  NAS  recorrunended 
a  performance  objective  for  Yucca 
Mountain  based  on  risk  to  an 
individual.  Proposed  part  63  defined 
"risk"  to  an  individual  as  being 
proportional  to  two  factors:  (1)  The  dose 
to  the  individual  from  exposure  to 
ionizing  radiation  and  (2)  the 
probability  of  the  individual  receiving 
that  dose.  Analyses  conducted  by  NRC 
staff  demonstrate  that  the  mean  annual 
dose  correctly  expresses  the  risk  from 
radioactive  exposiue  to  the  individual. 

The  Commission  expects  that 
performance  assessments  conducted  by 
the  applicant  in  support  of  any  potential 
license  application  will  use 
probabilistic  methods  to  simulate  a 
wide  range  of  possible  future  behaviors 
of  the  repository  system.  Each  possible 
futtue  behavior  of  the  repository  system 
is  represented  by  a  curve  describing  the 
aimual  dose  to  the  RMEI  as  a  function 
of  time.  Generally,  but  not  necessarily, 
each  of  the  possible  curves  is  assumed 
to  be  equally  likely.  Because  none  of 
these  possible  futures  can  be 
demonstrated  to  describe  the  actual 
future  behavior  of  the  repository  system, 
the  Commission  requires  that  the 
applicant  calculate  the  mean  of  these 
dose  versus  time  curves,  properly 
weighted  by  their  individual 
probabilities. 

In  addition,  NRC  performance 
assessment  experience  indicates  that  the 
mean  already  reflects  a  high  degree  of 
confidence  that  dose  limits  will  not  be 
exceeded.  For  example,  preliminary 
analysis  of  the  proposed  repository  at 
Yucca  Mountain  (Mohanty,  S.,  R. 
Codell.  R.  Rice,  J.  Weldy,  Y.  Lu,  R. 
Byrne,  T.  McCartin,  M.  Jarzemba,  and  G. 
Wittmeyer,  "System-Level  Repository 
Analyses  using  TPA  Version  3.2  Code," 
Center  for  Nuclear  Waste  Regulatory 
Analyses,  CNWRA  99-002.  August 
1999)  indicates  that  the  mean  exceeds 
the  95th  percentile  at  early  times  (i.e., 
less  than  600  years),  the  80th  percentile 
prior  to  6,000  years  and  greater  than  the 
70th  percentile  at  10,000  years.  For  this 
reason,  NRC  does  not  believe  that 
addition  of  a  lOO-mrem  limit  on  the 
95th  percentile  would  provide 
significant  additional  protection  to  the 
public. 

3.4    Infant  and  Children  Dose  Standard 

Issue:  Is  the  dose  limit  protective  of 
children  (and  other  sensitive 
populations)  and  the  environment? 

Comment.  Many  commenters  were 
concerned  that  the  dose  limits  in  part  63 
may  not  be  sufficiently  protective  of 
sensitive  populations  such  as  children 
or  infants  that  may  be  more  susceptible 
to  the  effects  of  radiation.  Others  were 
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concerned  that  by  focusing  the  dose 
limit  on  protecting  humans,  the 
environment  was  not  adequately 
protected. 

Response.  The  international 
community  and  the  Federal  agencies 
(including  EPA)  follow  ICRP's  current 
guidelines  that  the  overall  annual  dose 
to  members  of  the  public  frx)m  all 
sources  should  not  exceed  1  mSv  (100 
mrem),  in  order  to  be  protective  of  all 
individuals  and  the  environment.  These 
guidelines  also  hold  that  exposures  from 
a  single  practice  should  be  limited  to  a 
fraction  of  this  overall  dose.  The 
purpose  of  the  public  dose  limit  is  to 
limit  the  lifetime  risk  from  radiation  to 
a  member  of  the  general  public.  The 
conversion  factor  used  to  equate  dose 
into  risk  is  based  on  data  from  various 
populations  exposed  to  very  high  doses 
of  radiation  such  as  the  atomic  bomb 
siuvivors,  and  these  populations 
contained  individuals  of  all  ages. 
Therefore,  variation  of  the  sensitivity  to 
radiation  with  age  and  gender  is  built 
into  the  standards  which  are  based  on 
a  lifetime  exposure.  A  lifetime  exposure 
includes  all  stages  of  life,  from  birth  to 
old  age.  For  ease  of  implementation,  the 
radiation  standards,  which  are 
developed  to  minimize  the  lifetime  risk, 
limit  the  annual  exposure  that  an 
individual  may  receive.  For  more 
information  on  the  selection  of  the  0.15 
mSv/yr  (15  mrem/yr)  limit,  see  the 
discussion  under  the  Individual  Dose 
Limit. 

Experimental  studies  have  shown  that 
many  flora  and  fauna  tend  to  be  much 
more  resistant  to  radiation  than  humans 
(Casarett,  Alison,  P.,  "Radiation 
Biology,"  Prentice-Hall.  1968.  pages  220 
and  300-302  and  Nias.  A.H.W.,  "An 
Introduction  to  Radiobiology,"  John 
Wiley  and  Sons,  1990,  page  231). 
Therefore,  except  in  cases  where  large 
concentrations  of  radionuclides  can 
enter  the  enviroiunent  and  no 
reasonable  exposure  scenarios  exist  for 
humans,  one  of  the  principles  of 
radiation  protection  is  that  by  protecting 
the  public,  the  environment  is 
protected.  In  the  case  of  Yucca 
Mountain  and  long-term  releases,  the 
primary  pathway  will  be  through  the 
ground  water.  Although  the 
contaminated  ground  water  may  rise  up 
to  the  surface  environment  around  Ash 
Meadows  (approximately  40  km  (25 
miles)  from  Yucca  Mountain),  the 
contaminants  will  be  diluted  to  much 
lower  concentrations  than  those  used  in 
calculating  the  dose  to  the  RMEI. 
Therefore,  if  the  RMEI  is  protected  frt)m 
doses  in  excess  of  the  dose  limit,  the 
environment  is  also  protected. 


3.5    Location  of  the  Critical  Group  or 
RMEI 

Issue  1 :  Should  the  NRC  staff  consider 
alternative  locations  to  the  proposed  20- 
km  location  of  the  proposed  critical 
group? 

Comment.  Some  commenters 
recommended  that  the  critical  group  be 
located  closer  than  20  km  (up  to  and 
including  the  outline  of  the  repository 
footprint).  Some  commenters 
recommended  distances  greater  than  20 
km.  Commenters  suggested  that 
locations  downwind  from  Yucca 
Mountain  should  be  considered  under 
critical  group  locations.  Another 
commenter  suggested  that  NRC's 
limitation  on  well  depths,  based  on 
1950's-1960's  drilling  practices,  in 
defining  a  critical  group,  was  outdated 
and  needed  to  be  revised  based  on 
modem  drilling  practices  and  pumping 
technology. 

Response.  As  required  by  law,  the 
Commission  will  adopt  a  compliance 
location  consistent  with  that  established 
by  EPA  in  its  standards  for  Yucca 
Mountain.  The  EPA  standards  limit  the 
permissible  dose  to  the  RMEI,  an 
individual  who  resides  in  the 
"accessible  environment",  above  the 
highest  concentration  of  radionuclides 
in  the  plume  of  contamination.  EPA  has 
also  established  ground-water 
protection  limits  for  a  representative 
volume  of  water  which  includes  the 
highest  concentration  level  in  the  plume 
of  contamination  in  the  accessible 
environment.  EPA  defines  the  accessible 
environment  as  any  point  outside  of  the 
"controlled  area."  A?  defined  by  EPA 
the  controlled  area  is  a  300  square- 
kilometer  surface  area  that  extends  no 
further  south  than  36°40'13.6661''  north 
latitude,  or  roughly  18  kilometers,  in  the 
predominant  direction  of  ground-water 
flow,  and  not  beyond  5  kilometers  in 
any  other  direction. 

in  its  1995  findings  and 
recommendations,  NAS  recommended 
that  dose  calculations  be  performed,  for 
specific  populations,  to  avoid  unlimited 
speculation  about  the  behavior  of  future 
human  society.  Specifically,  in 
performing  the  requisite  calculations, 
NAS  recommended  consideration  of  the 
local  biosphere,  using  the  "critical 
group  approach"  specified  by  the  ICRP 
and  employing  "cautious  but  reasonable 
assumptions."  The  ICRP  has  generally 
defined  the  critical  group  to  be  a 
relatively  homogenous  group  of  people 
whose  location  and  habits  are  such  that 
they  are  representative  of  those 
individuals  expected  to  receive  the 
highest  doses  as  a  result  of  radionuclide 
releases  (International  Commission  on 
Radiological  Protection, 


"Recommendations  of  the  ICRP," 
Annals  of  the  ICRP,  Vol.  1,  No.  3  (1977). 
(ICRP  Publication  26)  and  International 
Commission  on  Radiological  Protection. 
"Radiological  Protection  Principles  for 
the  Disposal  of  Solid  Radioactive 
Waste."  Pergamon  Press.  Oxford.  1985. 
(ICRP  Publication  46)) 

Both  EPA  and  NRC  have  identified 
the  ground-water  pathway  as  the  most 
likely  pathway  for  radiological 
exposures  at  Yucca  Mountain.  EPA's 
standards,  which  specify  the  location 
for  the  RMEI  at  18  kilometers  in  the 
predominant  direction  of  ground-water 
flow,  is  consistent  with  the  most  likely 
pathway  for  radiological  exposure.  This 
location  is  generally  considered  the 
nearest  location  to  Yucca  Mountain 
where  farming  activities  can  reasonably 
be  expected  to  occur.  At  distances  less 
than  18  km  to  the  Yucca  Mountain  site, 
there  is  evidence  of  intermittent  or 
temporary  occupation  in  modem 
(historic)  times  in  and  around  the  site — 
for  prospecting  or  ranching  (see 
"Preliminary'  Performance- Based 
Analyses  Relevant  to  Dose  Based 
Performance  Measures  for  a  Proposed 
Geologic  Repository  at  Yucca 
Mountain,"  T.  McCartin  and  M.  Lee 
(eds.),  NUREG-1538,  2001  (in  press)). 
There  also  are  a  number  of  Native 
American  archeological  sites  reported 
throughout  NTS  closer  to  the  site  than 
the  Lathrop  Wells  location.  However, 
the  literature  indicates  that  these  were 
never  permanently  occupied,  and  most 
were  abandoned  by  the  end  of  the 
1800's.  Overall,  the  literature  suggests 
many  reasons  for  the  absence  of 
permanent  inhabitation  at  distances 
much  closer  than  18  km  to  the  site — 
unfavorable  agricultural  conditions, 
inhospitable  terrain,  the  scarcity  of 
mineral  resources,  and  limitations  on 
water  availability. 

As  discussed  in  the  proposed 
regulation,  farming  activities  are 
considered  to  be  representative  of  those 
individuals  expected  to  receive  the 
highest  dose  because  (1)  farming 
activities  involve  more  exposure 
pathways  than  other  known  human 
activities  in  the  region  (e.g.,  ingestion 
pathway  through  consumption  of 
contaminated  water,  crops,  and  animal 
products)  and  (2)  the  relatively  large 
water  demand  for  ground  water  for 
irrigation  increases  the  likelihood  of 
drawing  contaminated  water  to  the 
surface  where  human  exposures  could 
occur  (64  FR  8645;  February  22.  1999). 

Finsdly.  with  regard  to  the  suggestion 
that  the  NRC  staff's  understanding  of 
drilling  and  pumping  practices  in  the 
area  is  outdated,  the  Commission  does 
not  share  this  view.  Rotary  drilling 
technology,  first  introduced  into  the 
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U.S.  in  the  early  1900's,  is  still  used  to 
drill  most  wells  in  the  U.S.,  including 
those  in  the  Amargosa  Desert  area.  The 
Commission  also  is  aware  that  there  are 
now  more  efficient  submersible  pumps 
capable  of  pumping  ground  water  from 
greater  depths.  However,  the  costs  of 
developing  deep  ground-water  resources 
increase  proportionally  with  depth, 
regardless  of  piunp  efficiencies. 

Issue  2:  Should  alternatives  to  the 
proposed  farming  commxmity  critical 
group  be  considered? 

Comment.  A  few  commenters 
objected  to  the  NRC  staff's  proposed 
farming  community  critical  group  type 
and  noted  that  parameters  used  by  the 
NRC  staff  to  define  it  were  themselves 
controversial  and  speculative.  Overall, 
the  commenters  recommended  that  the 
NRC  staff  give  more  consideration  to  the 
criteria  used  to  define  the  characteristics 
of  the  critical  group  and,  in  doing  so, 
other  critical  groups  could  be  identified 
and  situated  at  locations  closer  than  20 
km  to  the  proposed  repository.  A 
question  was  also  raised  whether  doses 
woiild  be  higher  if  a  farming  critical 
group  were  located  closer  than  20  km  to 
Yucca  Mountain. 

Response.  EPA's  standards  specify  the 
RMEI  as  the  appropriate  basis  for 
application  of  the  individual  protection 
standard  and  adopted  certain 
characteristics  for  the  RMEI 
representative  of  the  Town  of  Amargosa 
Valley  .'The  Conunission  has  added  an 
additional  requirement  that  DOE  should 
assiime  the  RMEI  uses  contaminated 
water  with  average  concentrations  of 
radionuclides  in  a  volume  of  water 
reflective  of  the  water  demand 
associated  with  the  community  in 
which  the  RMEI  resides  (i.e.,  3,000  acre- 
feet/yr).  EPA  selected  a  rural-residential 
RMEI  that  is  assumed  to  drink  two  liters 
per  day  of  contaminated  water  and 
cons\une  some  locally  produced  food 
(based  on  surveys)  (66  FR  32092;  June 
13.  2001).  As  noted  in  the  preamble  to 
the  EPA  standards  (66  FR  32093;  June 
13,  2001),  commercial  farming  occurs 
today  in  the  southwestern  portion  of  the 
Town  of  Amargosa  Valley.  Thus  any 
survey  of  consumption  of  locally 
produced  food  for  this  area  will  include 
a  variety  of  lifestyles  including  some 
full-time  formers,  however,  the  RMEI  is 
not  assumed  to  be  a  full-time  farmer. 
NRC  proposed  an  average  member  of  a 
farming  commimity,  in  part,  to  ensure 
locally  produced  food  was  accounted 
for  as  a  potential  exposure  pathway.  The 
Commission  considers  the  RMEI.  as 
specified  in  the  EPA's  standards,  to  be 
protective  and  consistent  with  the 
Commission's  intent  of  including 
locally  produced  food  as  a  potential 
exposure  pathway.  Also,  as  noted  in  the 


response  to  the  previous  issue,  EPA 
limits  the  location  of  the  RMEI  to  any 
point  outside  of  the  "controlled  area," 
which  EPA  defines  as  300  square 
kilometer  surface  area  that  extends  no 
further  south  than  36°40'13.6661''  north 
latitude,  or  roughly  18  kilometers,  in  the 
predominant  direction  of  groimd-water 
flow,  and  not  beyond  5  kilometers  in 
any  other  direction.  It  is  possible,  of 
course,  to  postulate  some  other  RMEI, 
however,  doing  so  would  be  difficult  to 
defend  based  on  the  pattern  of  historic 
development  in  the  area  prior  to  the 
establishment  of  NTS,  and  would  also 
be  inconsistent  with  NAS'  overall 
recommendations . 

In  order  to  avoid  boundless 
speculation,  the  NAS  recommended  that 
the  characteristics  of  the  exposure 
scenario  be  specified  by  rule.  Thus,  the 
EPA  standards  specify  certain 
characteristics  of  the  biosphere  and  the 
RMEI.  NRC's  proposed  regulation  also 
specified  many  of  these  same 
characteristics  in  addition  to  specifying 
a  farming  community  of  approximately 
100  individuals  (residing  on  15  to  25 
farms).  This  specification  of  the  farming 
community  provided  flexibility  to  DOE 
in  determining  an  appropriate  water 
demand  consistent  with  the  specified 
farming  community.  It  is  reasonable  to 
assume,  based  on  current  activities  and 
water  usage  in  the  area,  that  the  annual 
water  demand  for  a  fanning  community 
of  this  size  could  range  from  a  few 
thousand  to  as  much  as  ten  thousand 
acre-feet.  The  final  regulations  specify  a 
water  demand  of  3,000  acre-feet  as  a 
conservative  value  for  use  in  estimating 
the  dose  to  the  RMEI.  Specification  of 
this  value  is  consistent  with:  (1)  The 
NAS  recommendations  for  specifying 
the  exposiire  scenario  by  rule;  (2)  NRC's 
proposed  critical  group  [i.e.,  farming 
community  of  100  individuals);  and  (3) 
the  criteria  for  the  RMEI  specified  in  the 
EPA  standards  (i.e.,  diet  and  lifestyle 
representative  of  the  people  who  now 
reside  in  the  Town  of  Amargosa  Valley, 
Nevada).  Finally,  the  specification  of  the 
use  of  an  average  concentration  is  both 
consistent  with  the  proposed  regulation, 
which  specified  the  use  of  an  average 
dose,  and  the  EPA  standards  that 
specify  the  use  of  a  mean  (average)  dose. 

Regarding  the  consideration  of  other 
types  of  critical  groups,  examination  of 
the  literatvue  suggests  that  the  pattern 
and  nature  of  development  in  Amargosa 
Valley  has  been  influenced  by  two  types 
of  factors — natxu'al  and  engineered. 
Foremost  among  the  natural  factors  is 
the  physical  geography  of  the  area — 
particularly  fObe  type  of  climate  and  the 
availability  of  water.  Amargosa  Valley  is 
considered  a  mid-latitude  desert;  it 
receives  on  average  4  inches  of  rain  per 


year.  Moreover,  there  are  few  naturally- 
occurring  sources  of  drinking  water 
supply;  siuface  water  supplies  are 
restricted  to  a  few  natural  springs  and, 
although  ground  water  is  available,  one 
has  to  drill  for  it.  Because  of  costs 
associated  with  drilling  and  pumping 
ground  water,  agricultural  development 
has  tended  to  favor  areas  where  the 
ground  water  is  shallow.  Thus,  despite 
almost  100  years  of  improvements  in 
farming  technology,  practical 
limitations  in  soil  fertility  combined 
with  the  economics  of  irrigation-based 
agriculture  continue  to  restrict  fairming 
activities  to  the  same  basic  location 
within  Amargosa  Valley. 

Man-made  developments,  such  as  the 
introduction  of  commercial  electricity 
in  Amargosa  Valley  in  the  early  1960s, 
have  made  the  economics  of  irrigation- 
based  agriculture  somewhat  more 
attractive  and  led  to  diversification  of 
the  local  economic  base  which  now 
includes  a  dairy,  a  tiirf  farm,  a  hotel,  a 
casino,  and  a  golf  coiu^e.  The 
availability  of  commercial  electricity 
has  also  led  to  a  moderate  increase  in 
the  permanent,  non-farming  resident 
population.  Non-ferming  activities,  as 
one  conmienter  pointed  out,  are 
generally  unaffected  by  ground-water 
depth,  soil  type,  and  other  similar 
factors  and  could  take  place  anywhere 
in  the  Yucca  Mountain  area,  but  have 
not,  because  the  lands  immediately 
surrounding  Yucca  Mountain  are 
Federally-owned.  It  is  likely  that  in 
addition  to  the  existence  of 
infrastructure  (roads  and  commercial 
electricity)  other  factors  as  significant  as 
the  physical  ones,  also  have  contributed 
to  diversification  of  the  local  economic 
base  in  Amargosa  Valley.  However, 
decisions  to  pursue  diverse  business 
ventures  are  typically  made  privately, 
by  business  persons  or  corporations, 
taking  into  account  economic  forces  in 
the  market  place.  In  the  Commission's 
view,  it  is  impossible  to  predict  the 
future  behavior  of  the  national  or  local 
economy  and  translate  this  behavior 
into  specific  human  actions  in  the 
Yucca  Mountain  area. 

In  summary,  the  requirement  that  the 
RMEI  use  water  of  average  contaminant 
concentration,  in  a  volume  of  water 
(3,000  acre-feet)  reflective  of  a  forming 
community,  is  conservative.  Because  the 
RMEI  is  defined  as  that  person 
reasonably  likely  to  receive  the  highest 
doses,  the  selection  of  RMEI 
characteristics  must  take  into 
consid««tion  both  the  magnitude  of  the 
dose  likely  to  be  received  and  the 
likelihood  that  a  dose  will  actiially 
occur  at  that  location.  The  Commission 
believes  that  EPA  selected  the 
characteristics  of  the  RMEI  based  on 
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cautious  and  reasonable  assumptions  for 
the  community  of  individuals  likely  to 
receive  the  highest  doses.  For  these 
reasons,  the  Commission  has  adopted 
EPA's  definition  of  the  RMEI,  as  it 
appears  at  40  CFR  part  197  and  added 
the  additional  requirement  for  water 
usage  by  the  RMEI. 

Issue  3:  How  will  potential  doses  from 
the  air-pathway  be  evaluated  diiring  the 
period  of  repository  operations 
(preclosure  period)? 

Comment.  A  subject  of  continuing 
concern  for  any  possible  geologic 
repository  at  Yucca  Moimtain  is  the 
potential  effects  of  unexpected  (low 
probability)  releases  of  gaseous/ 
particulate  radionuclides  during  the 
preclosiu"e  phase  of  operations  (i.e., 
DBFs).  As  a  matter  of  background,  it  was 
noted  that  radioactive  fallout  from 
atmospheric  tests  of  nuclear  weapons 
conducted  at  the  NTS  during  the  1950's 
was  transported  by  prevailing  westerly 
winds  to  communities  east  of  the  NTS, 
such  as  Caliente  (Nevada).  Because 
prevailing  wind  patterns  are  unlikely  to 
change,  concerns  were  expressed  that 
health  effects  similar  to  those  assumed 
to  have  resulted  from  atmospheric 
testing  may  arise  from  potential 
repository  operations.  Accordingly,  it 
was  suggested  that  a  critical  group  based 
on  exposure  to  an  air-pathway  should 
be  evaluated. 

Response.  The  Commission  is  aware 
of  the  effects  of  local  atmospheric 
conditions  on  past  nuclear  testing 
activities  (which  were  not  subject  to 
NRC  regulation).  During  operations. 
DOE  is  required  to  control  releases  from 
all  potential  pathways,  including 
atmospheric,  such  that  no  member  of 
the  public  is  exposed  to  more  than  0.15 
mSv/year  (15  mrem/year).  To  comply 
with  this  requirement  (at  §63.111)  DOE 
will  need  to  account  for  potential 
gaseous  and  particulate  releases  to 
existing  members  of  the  public 
(including  current  down-wind 
communities,  such  as  Caliente).  This 
requirement  also  directs  DOE  to  conduct 
a  preclosure  safety  assessment  (§  63.112) 
that  shows  (1)  that  the  GROA  design 
and  normal  operations  at  the  site  will 
limit  the  release  of  gaseous  and 
particulate  radionuclides  so  that  the 
public  dose  will  remain  below  0.15 
mSv/yr  (15  mrem/yr)  dose  and  (2)  that 
in  the  event  of  an  unlikely,  but  credible 
emergency  situation,  the  design  is 
robust  enough  to  constrain  potential 
doses  to  within  acceptable  public  health 
and  safety  standards. 


3.6    Critical  Group  Characteristics  and 
Reference  Biosphere 

Issue  1 :  Is  the  average  member  (of  a 
critical  group)  an  appropriate  measiue 
to  protect  public  health  and  safety? 

Comment.  A  number  of  conunenters 
focused  on  the  proposed  approach  of 
calculating  doses  to  an  average  member 
of  a  critical  group.  Commenters  noted: 
(1)  Use  of  the  average  member  results  in 
some  people  (aside  from  those  with 
extreme  habits)  receiving  less  protection 
than  others  [i.e.,  individuals  protected 
by  assuming  current  conditions  may  not 
be  protected  under  potentially  different 
future  conditions);  (2)  the  proposed  rule 
does  not  provide  a  definition  of  the 
average  member  of  the  critical  group;  (3) 
the  appropriate  measiu-e  is  the  average 
of  calculated  doses  to  members  of  the 
critical  group  rather  than  a  single  dose 
calculated  for  a  single  member  with 
average  characteristics;  and  (4)  a  subset 
of  the  fanning  group  that  would  be  more 
likely  to  experience  health  effects  [e.g., 
children)  should  be  used. 

A  few  commenters  suggested  use  of  a 
subsistence  fanner.  One  commenter 
added  that  sensitivity  studies  should  be 
done  for  a  subsistence  fanner  [i.e..  all 
food  locally  grown)  located  closer  than 
20  km  from  the  proposed  repository  site 
to  gain  insights  into  risk,  even  though 
such  a  scenario  would  be  unlikely. 

Response.  Although  the  Commission 
finds  that  limiting  the  dose  received  by 
the  average  member  of  the  critical  group 
is  protective  of  cvuxent  and  future 
populations  in  the  vicinity  of  the  site? 
the  final  rule  has  been  changed,  as 
required  by  EnPA,  to  use  40  CFR  part 
197's  mean  dose  to  the  RMEI  as  the 
measure  to  compare  with  the  dose  limit. 
The  RMEI  approach  has  been 
characterized  as  providing  a  similar 
level  of  protection  to  that  achieved  by 
protecting  the  average  member  of  the 
critical  group,  as  was  proposed  for  part 
63.  In  its  comments  to  EPA  on  the 
proposed  40  CFR  part  197,  the  NAS 
noted  that  the  reasonably  maximally 
exposed  individual  is  very  similar  to  the 
internationally  used  critical  group 
approach.  Additionally,  in  the  proposed 
rule,  NRC  quoted  the  International 
Commission  on  Radiological  Protection, 
which  stated  that  it  may  be  convenient 
to  define  the  critical  group  in  terms  of 
a  single  hypothetical  individual.  The 
International  Atomic  Energy  Agency's 
(IAEA's)  Biosphere  Modeling  and 
Assessment  working  group  has  taken  it 
further  and  calls  such  a  hypothetical 
individual  a  reasonably  maximally 
exposed  individual  (BIOMASS,  1999). 
Although  there  are  slight  differences 
between  the  EPA's  reasonably 
maximally  exposed  individual  and 


NRC's  proposed  average  member  of  the 
critical  group,  they  are  virtually  the 
same  (especially  in  view  of  the  IAEA's 
guidance).  As  noted  earlier,  the 
Commission  has  adopted  the  RMEI 
approach  to  be  consistent  with  40  CFR 
part  197. 

The  issue  of  whether  children  are 
protected  has  been  taken  into 
consideration  in  developing  the  rule 
(see  discussion  under  Infant  and 
Children  Dose  Standard).  In  summary, 
the  standards  were  developed  with 
sufficient  conservatism  to  protect  all 
members  of  the  public  regardless  of  age 
or  gender. 

'The  Commission  disagrees  with  the 
recommendation  that  the  NRC  should 
use  the  admittedly  unlikely  subsistence 
farmer  approach  as  the  basis»to  test 
sensitivities  (for  additional  information 
on  the  subsistence  farmer  approach,  see 
the  response  to  Issue  2,  below).  The 
NRC  expects  that  sensitivity  studies 
based  on  unrealistic  and  unlikely 
exposure  scenarios  would  provide 
results  that  would  be  difficult  to 
interpret  and  relate  to  the  actual 
anticipated  conditions  of  exposure.  The 
NRC,  however,  agrees  with  the 
commenters'  recognition  of  the  value  of 
sensitivity  analysis  as  a  tool  to  gain 
insight  into  uncertainties  and  the 
importance  of  parameters  and  models. 
NRC  conducted  extensive  sensitivity 
analyses  with  an  independently 
developed  total  performance  assessment 
code  (Nuclear  Regulatory  Commission. 
"Sensitivity  and  Uncertainty  Analysis 
for  a  Proposed  Repositorv'  at  Yucca 
Mountain.  Nevada,  Using  TPA  3.1, 
Volume  2:  Results  and  Conclusions," 
NUREG  1668,  Vol.  2,  Washington  DC: 
Nuclear  Regulatory  Commission)  in  the 
development  of  the  proposed  rule. 

Issue  2:  Has  NRC  made  cautious  and 
reasonable  assumptions  about  the 
characteristics  of  the  proposed  critical 
group? 

Comment.  A  variety  of  comments 
were  received  which  are  related  to 
critical  group  assumptions  specified  in 
the  proposed  NRC  rulemaking.  A  few 
commenters  disagreed  with 
specification  of  critical  group 
characteristics  based  on  current 
conditions,  noting  that  over  long  time 
frames  such  conditions  are  likely  to 
change.  Another  commenter  asserted 
that  die  assumption  that  all  locally 
grown  food  is  contaminated  is  vague 
because  the  proposed  rule  does  not  state 
all  food  consumed  by  the  critical  group 
is  locally  grown  (the  commenter 
disagreed  with  the  use  of  a  subsistence 
farmer  approach  that  would  result  from 
assuming  all  consumption  was  local). 
The  commenter  further  stated  that  the 
expected  plume  dimensions  and 
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number  of  fanns  make  the  assimiption 
that  all  local  food  is  contaminated 
excessively  conservative  (i.e.,  tends  to 
overestimate  dose).  The  commenter 
noted  local  surveys  show  that  not  all 
food  consumed  in  Amargosa  Valley  is 
locally  grown.  Other  commenters 
offered  that  the  critical  group  should  be 
a  subsistence  farmer  because  that 
approach  is  conservative  and  boimding 
(suggesting  that  no  dose  would  be 
allowed  higher  than  the  critical  group's 
and  therefore  it  would  be  protective  of 
all).  Another  commenter  stated  the 
reasonably  maximally  exposed 
individual  for  a  subsistence  farmer  also 
provides  broad  protection  of  cJl  people 
(excepting  those  with  extreme  habits), 
and  its  conservatism  would  lessen  the 
effect  of  assuming  constancy  of  future 
behaviors.  Still  another  commenter 
tentatively  approved  the  NRC  choice  for 
critical  group  noting  the  actual  critical 
group  is  likely  to  involve  commercial, 
light  industrial  activities  and,  therefore, 
assuming  a  farming  community  is 
conservative  {i.e.,  protective).  One 
commenter  questioned  the  accuracy  of 
the  reported  population  coxmt  for 
Amargosa  Valley. 

Some  commenters  suggested 
alternative  critical  groups  as  being  more 
representative  or  protective  of  the  local 
population.  Representatives  of  the 
Western  Shoshone  people  suggested 
their  long  existence  in  the  region  and 
lifestyle  in  close  proximity  to  the  land 
support  selection  of  a  Western 
Shoshone  critical  group.  They  noted  a 
long  history  of  a  hunting  and  gathering 
"subsistence"  lifestyle  that  is  expected 
to  remain  into  the  future.  Farming  and 
livestock  activities  were  also  discussed 
as  recent  introductions  to  the  Western 
Shoshone  lifestyle. 

Response.  Although  the  Commission 
considers  the  proposed  assimiptions 
about  the  characteristics  of  the  critical 
group  to  be  protective  of  current  and 
future  populations  in  the  vicinity  of  the 
site,  the  final  rule  has  been  changed,  as 
required  by  EnPA,  to  use  the  mean  dose 
to  the  RMEI.  as  defined  at  40  CFR  part 
197,  as  the  measure  to  compare  with  the 
dose  limit.  Although  there  are  slight 
differences  between  the  characteristics 
of  EPA's  reasonably  maximally  exposed 
individual  and  the  proposed  average 
member  of  the  critical  group,  they  are 
practically  the  same.  However,  as  noted, 
the  Commission  has  adopted  the 
characteristics  of  the  RMEI  as  specified 
in  40  CFR  197  and  added  two  additional 
requirements. 

Regarding  the  two  additional 
requirements,  the  final  regulations 
specify:  (1)  The  water  demand  to  be 
used  in  estimating  expostire  to  the  RMEI 
(see  response  to  Issue  2  under  Critical 


Group  Location);  and  (2)  that  the  RMEI 
is  an  adult  with  metabolic  and 
physiological  considerations  consistent 
with  present  knowledge.  Specification 
of  the  RMEI  as  an  adult  is:  (1)  Consistent 
with  the  NAS  recommendations  for 
specifying  the  exposure  scenario  by 
rule;  (2)  consistent  with  the  proposed 
regulation  characteristics  for  the 
exposure  scenario;  (3)  consistent  with 
the  criteria  for  the  RMEI  specified  in  the 
EPA  standards  (i.e.,  drinks  2  liters  of 
water  per  day);  and  (4)  consistent  with 
the  EPA's  Draft  Federal  Radiation 
Protection  Guidance  for  Exposures  of 
the  General  Public  (59  FR  66422; 
December  23,  1994).  The  Conunission 
considers  the  RMEI  approach  and 
associated  characteristics  of  the  RMEI  to 
be  protective  of  the  health  and  safety  of 
the  public  and  environment  (see  also 
responses  under  Infeuit  and  Children 
Dose  Standard  and  Location  of  the 
Critical  Group  or  RMEI). 

The  Commission  disagrees  with  the 
suggestions  that  a  subsistence  farming 
critical  group  should  be  used  in  dose 
calculations  or  that  the  RMEI  be  a 
subsistence  farmer.  As  noted  above,  the 
Commission  considers  the  RMEI 
approach  from  40  CFR  part  197  to  be 
fully  protective.  The  RMEI  approach 
requires  EKDE  to  use  diets  and  lifestyles 
representative  of  the  people  who  now 
reside  in  the  Town  of  Amargosa  Valley, 
Nevada.  Therefore,  a  variety  of  diets  and 
lifestyles,  including  farming  as  it  occurs 
today,  will  be  represented  in  the 
characteristics  of  the  RMEI.  The 
Commission  considers  the  use  of  local, 
present  day  conditions  to  be  the  most 
realistic  basis  for  RMEI  behavior 
assumptions,  and  present  evidence 
indicates  that  there  are  no  subsistence 
farmers  in  the  vicinity  of  Yucca 
Mountain.  NRC  disagrees  with  the 
suggestion  that  the  excessive 
conservatism  of  the  subsistence 
approach  is  needed  to  offset  any 
presumed  lack  of  conservatism  from  the 
assumption  of  current  conditions. 

The  Commission  also  disagrees  with 
the  suggestion  that  a  Shoshone  critical 
group  should  be  used  in  dose 
calculations  or  that  the  RMEI  be  a 
Western  Shoshone.  In  defining  the 
critical  group  for  the  proposed  rule,  the 
Commission  considered  the  possibility 
of  a  Native  American  based  critical 
group.  To  date,  based  on  all  the 
information  including  the  information 
provided  by  public  comments,  NRC  has 
not  been  able  to  identify  a  suite  of 
common  characteristics  of  Native 
American  groups  in  the  region  that  is 
both  different  from  the  proposed 
fanning  critical  group  and  likely  to  lead 
to  greater  exposures  than  the  proposed 
farming  critical  group  or  the  RMEI. 


Thus,  the  NRC  believes  the  use  of  a 
RMEI  for  postclosure  exposiues  protects 
Native  Americans  as  well  as  other 
members  of  the  public. 

Issue  3:  Should  NRC  include  potential 
future  climate  changes  in  the 
specification  of  a  reference  biosphere? 

Comment.  One  conunenter  asxed  that 
the  NRC  clarify  whether  it  has 
determined  with  certainty  that  a  future 
ice  age  will  occur  and,  if  su,  provide  the 
supporting  documentation.  If  such  a 
determination  has  not  been  made,  NRC 
should  revise  the  proposed  rule  to 
reflect  greater  uncertainty  with  regard  to 
climate  change.  DOE  recommended  that 
NRC  move  proposed  §63. 11 5(a)(3)  and 
(4)  to  proposed  §  63.114  to  remove  the 
implication  that  climate  change  needs  to 
be  considered  for  biosphere 
assumptions.  Both  DOE  and  another 
commenter  claimed  that  because  NRC 
expects  that  climate  change  (from  arid 
to  semi-arid)  will  not  alter  the  biosphere 
sufficiently  to  cause  major  changes  in 
potential  exposure  pathways,  climate 
change  should  be  removed  from  the 
biosphere  requirements.  DOE  noted  that 
climate  change  and  changes  in  the 
geologic  setting  affect  the  performance 
assessment  and,  thus,  should  be  moved 
to  §  63.114.  Another  commenter 
recommended  deleting  proposed 
§  63.115(a)(3)  and  revising  proposed 
§  63.115(a)(2)  to  reflect  current  climate 
conditions.  Yet  another  commenter 
stated  that  evolution  of  the  geologic 
setting  should  not  be  part  of  the 
reference  biosphere,  and  thus  the 
requirements  should  be  moved  imder 
performance  assessment  (proposed 
§63.114). 

A  commenter  stressed  the  need  to 
emphasize  present-day  conditions  for 
defining  the  biosphere  and  provided  a 
number  of  supporting  points  for  NRC 
consideration.  The  commenter  agreed 
with  NRC  that  use  of  future  human 
behavior  is  speculative  and,  thus,  it  is 
appropriate  to  limit  assumptions  to 
present-day  behavior.  The  commenter 
noted  risks  to  future  generations  should 
be  based  on  levels  deemed  tolerable  by 
present  day  society.  The  conunenter 
claimed  such  analyses  of  future  risk  can 
only  be  done  by  assuming  present-day 
behavior.  The  commenter  also  noted 
that  using  present-day  characteristics 
provides  confidence  to  the  local 
community. 

Another  conunenter  believed  that  the 
emphasis  on  present-day  conditions, 
while  adequate  for  the  time  of  site 
characterization,  does  not  take  into 
consideration  processes  and  events 
currently  taking  place  in  Southern 
Nevada  which  could  lead  to  different 
futures.  Cited  examples  include  the 
rapid  growth  that  has  occurred  (and 
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continues)  in  Southern  Nevada  over  the 
past  30  years  and  the  increase  in  lu-ban 
growth  of  southern  Nye  County  (e.g., 
Pahrump).  Such  growth  was  noted  as 
important  because  it  increases  demand 
for,  and  piunping  rates  of,  ground  water, 
which  could  lead  to  changes  in 
gradients  that  would  accelerate 
contamination.  It  was  further  mentioned 
that  ground-water  sources  north  of  Clark 
coimty  have  long  been  considered 
options  to  meet  future  water  demands. 
For  these  reasons,  the  NRC  should 
consider  such  future  possibilities  as 
alternatives  to  present-day  biosphere 
conditions. 

Response.  Because  some  commenters 
questioned  the  Commission's  basis  for 
including  climate  change  in  the 
performance  assessment  requirements  of 
the  proposed  rule,  the  Commission 
responds  by  providing  additional 
information  supporting  the  theory  that 
climate  change  is  possible  during  the 
proposed  period  of  performance.  The 
inclusion  of  climate  change  in  biosphere 
requirements  is  consistent  with  the  EPA 
standards  and  is  also  further  justified 
based  on  a  reasonable  likelihood  that 
climate  change  will  occiu  in  the  future 
and  the  fact  that  such  changes  have  the 
potential  to  impact  the  biosphere. 
However,  conunents  suggesting  that 
NRC  consider  future  economic  growth 
trends  ignore  inherently  large 
uncertainties  in  predictions  of  such 
futiues  over  both  short  and  long  time 
frames.  The  Commission  finds  that  the 
inclusion  of  such  future  predictions 
would  add  inappropriate  speculation 
into  the  requirements,  would  not 
enhance  public  safety,  and  is  likely 
inconsistent  with  the  EPA  standards. 
Therefore,  the  language  of  the  proposed 
rule,  which  requires  DOE  to  consider 
climate  change  and  precludes 
consideration  of  changes  to  assumptions 
of  lifestyle  and  land  use,  that  could  be 
subject  to  speculation  about  futiu^ 
economic  growth,  is  retained  in  the  final 
rule,  with  the  exception  that  the  critical 
group  has  been  replaced  with  the  RMEI 
for  consistency  with  EPA's  standards. 

Although  it  is  beyond  the  capabilities 
of  present-day  science  to  determine 
"with  certainty"  that  a  futiu«  ice  age 
will  occur,  the  present  paleoclimatic 
data  support  that  (1)  ire  ages  have 
occurred  in  past  history,  (2)  climate 
changes  in  the  past  have  exhibited  a 
cyclical  pattern,  and  (3)  the  cycle  is 
likely  to  lead  back  to  another  ice  age. 
The  NRC  has  extensively  investigated 
relevant  research  on  future  climate 
change  in  the  vicinity  of  Yucca 
Mountain  and  has  summarized  the 
available  information  in  an  Issue 
Resolution  Status  Report  (Nuclear 
Regulatory  Commission,  "Issue 


Resolution  Status  Report  Key  Technical 
Issue:  Unsaturated  and  Saturated  Flow 
Under  Isothermal  Conditions,"  Revision 
2,  Vol  1,  Washington  DC:  Nuclear 
Regulatory  Conunission.  June  1999). 
(For  more  information  about  obtaining 
reports  from  the  NRC  PDR,  mail  a 
request  to  U.S.  Nuclear  Regulatory 
Commission,  Public  Document  Room, 
Mail  Stop  01F13.  Washington  DC 
20555,  or  e-mail  pdr@nrc.gov.)  The  NAS 
committee  also  was  familiar  with  the 
science  behind  future  climate  changes 
and  stated,  in  its  recommendations  on 
Yucca  Mountain  standards,  that  a  future 
ice  age  in  the  next  few  hundred  years  is 
unlikely  but  not  impossible,  in  the  next 
10,000  years  is  probable  but  not  assured; 
however,  over  a  million-year  time 
frame,  the  climate  is  virtually  certain  to 
pass  through  several  glacial-interglacial 
cycles  (i.e.,  ice  ages).  The  Commission 
believes  there  is  sufficient  information 
in  the  paleoclimate  record  to  justify 
including  climate  change  in  the  final 
regidations  regarding  effects  on 
repository  performance. 

Climate  change  was  included  in  the 
proposed  regulations  for  the  reference 
biosphere  in  §  63.115  because  the  NRC 
believed  there  was  sufficient  scientific 
evidence  supporting  the  potential  for 
climate  change  over  the  long  time 
frames  considered  by  the  performance 
assessment  calculations.  Although  NRC 
analyses  suggest  that  inclusion  of 
climate  change  in  the  biosphere  is  not 
likely  to  significantly  change  the 
assumed  local  climate  conditions  and 
assumed  exposiu«  conditions,  the 
Commission  believes  it  is  important  to 
include  the  consideration  of  climate 
change  in  both  the  geosphere  and  the 
biosphere  performance  assessment 
calculations  to  ensure  that  the 
conceptual  model  of  the  environment  is 
consistent  with  oiu  scientific 
understanding  of  reasonably  anticipated 
natiu^  events.  The  NRC  also  believes  it 
is  important  for  DOE  to  include  these 
processes  in  its  performance  assessment 
calculations  and  do  the  necessary 
technical  analyses  to  ensure  the 
processes  have  been  adequately 
considered  and  addressed. 

The  NRC  agrees  there  is  a  need  to 
emphasize  current  conditions  when 
applied  to  behavioral  characteristics  of 
the  RMEI.  The  natural  systems  of  the 
biosphere  are  allowed  to  vary  [e.g., 
climate  change)  because  the  geologic 
record  provides  evidence  of  past  climate 
over  a  long  time  frame,  which  provides 
a  strong  basis  for  predicting  future 
changes.  Because  human  behavior 
cannot  be  similarly  predicted,  a  similar 
approach  caimot  be  used  for  the  RMEI 
and  the  influence  the  local  population 
has  on  the  biosphere.  Thus,  it  is 


necessary  to  emphasize  current 
conditions  for  the  RMEI  (see  response  to 
Issue  1  for  more  information).  The 
suggestion  that  NRC  consider  alternative 
futures  related  to  human  behavior  is 
speculative  and  leads  to  problems 
deciding  which  alternative  futures  are 
credible  and  which  are  uiuealistic.  Such 
questions  have  no  scientific  or  technical 
answer.  It  is  DOE's  responsibility  to 
demonstrate  that  the  RMEI  and 
biosphere  assumptions  in  performance 
assessment  calculations  are  consistent 
with  local  conditions.  During  the  review 
of  the  license  application,  the  NRC  will 
evaluate  DOE's  assumptions  to  ensure 
they  are  consistent  with  current 
information.  Given  the  uncertainties 
associated  with  local  economics,  NRC 
believes  it  is  unreasonable  to  expect 
DOE  to  predict  future  growth  conditions 
in  local  areas  and  the  consequences  of 
growth  trends. 

3. 7    Absence  of  Separate  Ground-Water 
Protection  Criteria 

Issue:  Why  are  there  no  separate 
requirements  for  the  protection  of 
ground  water  given  the  importance  of 
ground  water  in  the  arid  environment  of 
Yucca  Mountain  and  the  fact  that  the 
most  likely  pathway  for  radionuclides  to 
escape  from  the. repository  is  via  the 
ground-water  pathway? 

Comment.  Commenters  were  divided 
on  whether  separate  requirements  for 
protection  of  ground  water  are 
necessary.  Commenters  supporting 
separate  requirements  for  protection  of 
ground  water  provided  various 
rationales  for  instituting  separate 
requirements,  such  as:  (1)  Ground  water 
represents  a  valuable  resource  deserving 
separate  protection:  (2)  ground  water  is 
the  most  likely  source  of  contamination 
to  Yucca  Mountain  residents:  and  (3) 
groimd  water  at  Yucca  Mountain  should 
be  provided  the  same  level  of  protection 
afforded  other  sites  around  the  country 
that  are  subject  to  separate  ground-water 
protection  requirements  under  the  Safe 
Drinking  Water  Act  (SDWA).  Generally, 
these  commenters  recommended 
protecting  ground  water  by  either 
limiting  individual  exposure  from 
drinking  water  to  4  mrem  per  year  or 
using  EPA's  maximum  contaminant 
levels  (MCLs).  However,  some 
commenters  opposed  the  imposition  of 
separate  requirements  for  protecting 
ground  water.  One  commenter  opposed 
to  separate  requirements  for  protection 
of  ground  water  stated:  (1)  An  overall 
system  approach  for  safety  is 
appropriate,  and  separate  requirements 
for  protection  of  ground  water  represent 
uimecessary  subsystem  requirements 
and  (2)  such  requirements  would  not  be 
consistent  with  the  recommendations  of 
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NAS  and  go  beyond  the  health-based 
standards  mandated  in  section  801  of 
the  EnPA. 

Response.  The  Commission  has 
commented  previously  that  an 
individual,  all-pathway  dose  limit  of 
either  0.15  mSv  (15  mrem)  or  0.25  mSv 
(25  mrem)  TEDE  ensures  that  the  risks 
from  all  radionuclides  and  all  exposure 
pathways,  including  the  groimd- water 
pathway,  are  acceptable  and  protective. 
The  EPA  itself  acknowledged,  in 
publishing  final  standards  for  Yucca 
Mountain,  that  an  "  *  *  *  Individual 
Protection  Standard  is  adequate  in  itself 
to  protect  public  health  and  safety." 
However,  ultimately,  the  EPA  had  to 
make  the  decision  whether  to  include 
separate  requirements  for  groundwater 
protection  and  the  final  EPA  standards 
for  Yucca  Mountain  include  such 
requirements  for  the  purpose  of 
protecting  groimdwater.  Therefore,  as 
required  by  law,  final  part  63 
requirements  incorporate  final  EPA 
standards  for  Yucca  Mountain  at  40  CFR 
part  197,  including  separate  ground- 
water protection  requirements.  These 
requirements,  §§  197.30  and  197.31, 
appear  in  the  final  10  CFR  part  63 
regulations  as  §§63.331  and  63.332, 
respectively. 

3.8    Multiple  Barriers  and  Defense  in 
Depth 

Issue  1 :  Should  NRC  set  quantitative 
limits  (that  is,  subsystem  requirements) 
for  specific  barriers  that  make  up  the 
repository  system? 

Comments.  The  NRC  received 
comments  both  supporting  and 
opposing  the  approach  proposed  in  part 
63,  which  would  provide  a  single 
overall,  health-based,  performance 
objective  and  avoid  setting  arbitrary, 
quantitative  limits  on  individual 
barriers.  Commenters  in  favor  of  a  single 
system  performance  goal  stated  that 
risk-informed  and  performance-based 
regulations  allow  the  applicant  and  the 
r^ulator  to  place  greatest  emphasis  on 
issues  important  to  health  and  safety. 
Commenters  supporting  quantitative 
limits  for  specific  subsystems  expressed 
concern  that  reliance  on  quantitative 
performance  assessments  to  show 
compliance  with  a  single  measure  of 
performance  is  less  protective  than 
setting  specific  numerical  criteria  for  the 
performance  of  individual  barriers. 
They  argued  that  quantitative  limits  for 
individual  barriers  are  needed  to 
provide  greater  assurance  for  overall 
repository  performance  and,  in  general, 
supported  keeping  the  quantitative 
limits  at  part  60. 

Response.  The  Commission  believes 
that  it  presented  a  sound  basis  for  the 
proposed  approach  to  multiple  barriers 


and  defense  in  depth  in  the 
Supplementary  Information 
accompanying  the  proposed  part  63. 
The  final  rule  adopts  a  single 
quantitative  performance  goal  for 
individual  protection  and  separate 
limits  for  ground-water  protection  as 
specified  by  the  EPA  standards.  Beyond 
these,  the  final  rule  does  not  place 
quantitative  limits  on  individual 
barriers.  After  considering  the 
comments  received,  however,  the 
Commission  recognizes  a  need  to  clarify 
the  multiple  barrier  requirements  in  the 
proposed  rule.  The  response  to  the  next 
issue  discusses  the  specific 
clarifications  adopted. 

The  Commission  based  its  proposed 
treatment  of  multiple  barriers  on  the 
following: 

1 .  Consistent  with  the  Commission's 
risk-informed  and  performance-based 
regulatory  philosophy,  EK3E  is  provided 
flexibility  for  deciding  the  extent  and 
focus  of  site  characterization.  As  the 
repository  designer,  DOE  may  place 
greater  or  lesser  reliance  on  individual 
components  of  the  repository  system 
when  deciding  how  best  to  achieve  the 
overall  safety  objective. 

2.  Estimates  oi  subsystem 
performance  are  subject  to  many,  if  not 
all,  of  the  same  sources  of  tmcertainty 
as  are  estimates  of  overall  system 
performance.  It  is  questionable, 
therefore,  whether  the  subsystem 
criteria  in  part  60,  or  any  oUier  criteria, 
could  provide  truly  independent 
assurance  of  total  system  performance. 

3.  The  Commission  recognizes  that 
techniques  of  performance  assessment 
4iave  improved  a  great  deal  because  of 
significant  advances  in  knowledge  and 
experience  achieved  since  part  60  was 
developed.  These  advances  in 
performance  assessment  technology 
support  the  use  of  performance 
assessment  results  for  estimating  long- 
term  repository  performance.  They  also 
obviate,  in  the  Commission's  view,  the 
need  to  prescribe  arbitrary,  minimum 
performance  standards  for  subsystems 
to  build  confidence  in  a  system's  overall 
performance. 

The  Commission's  goal  is  to  protect 
public  health  and  safety  and  to  ensure 
compliance  with  EPA's  standards. 
NRC's  evaluation  of  E)OE's  compliance 
demonstration  will  examine  how  all 
components  of  the  repository  system 
work  together  to  achieve  this  goal. 
Therefore,  the  emphasis  should  not  be 
on  the  isolated  performance  of 
individual  barriers  but  rather  on 
ensuring  the  repository  system  is  robust, 
and  is  not  wholly  dependent  on  a  single 
barrier.  Further,  the  Commission 
supports  an  approach  that  would  allow 
DOE  to  use  its  available  resources 


effectively  to  achieve  the  safest 
repository  without  imnecessary 
constraints  imposed  by  separate, 
additional  subsystem  performance 
requirements.  It  is  also  important  to 
remember  that  part  63  requires  DOE  to 
carry  out  a  performance  confirmation 
program  to  provide  further  confidence 
that  barriers  important  to  waste 
isolation  will  continue  to  perform  as 
expected  (see  Section  2.4  on 
Performance  Confirmation). 

Issue  2:  How  does  the  multiple  barrier 
provision  fulfill  NRC's  philosophy  of 
defense  in  depth  in  evaluating 
repository  performance? 

Comments.  Some  commenters  asked 
the  NRC  to  explain  how  we  apply 
defense  in  depth  to  the  repository 
without  specific  calculations  or 
nimierical  limits  for  meeting  this 
requirement.  They  stated  that  the 
proposed  part  63  is  not  clear  about  how 
DOE  must  demonstrate  defense  in  depth 
for  repository  performance. 

Response.  In  general,  the  Conunission 
believes  that  a  repository  system  should 
reflect  the  philosophy  of  defense  in 
depth.  The  Commission  expects  that  if 
a  repository  system  is  made  up  of 
multiple  barriers,  then  it  will  be  more 
tolerant  of  unanticipated  failures  and 
external  challenges.  The  final 
regulations  specify  criteria  for 
quantitatively  evaluating  postclosure 
performance  [e.g.,  individual  protection, 
ground-water  protection,  and  evaluation 
of  human  intrusion).  These  criteria  help 
ensure  defense  in  depth  by  requiring 
calculations  that  provide  risk  insights 
into  the  impact  on  performance  of 
specific  system  attributes  and  external 
conditions.  DOE  must  evaluate  the 
performance  of  the  repository  system,  as 
it  performs  as  a  result  of  compliance 
with  general  design  criteria  [e.g., 
required  use  of  multiple  barriers  and 
identification  of  the  repository  by 
markers).  DOE  must  also  evaluate  the 
system's  response  to  various  external 
challenges  [e.g.,  disruptive  events 
treated  in  the  performance  assessment, 
as  well  as  a  specified  himian  intrusion 
scenario). 

Commenters  on  the  proposed  rule 
pointed  out  that  neither  the  intent  of  the 
multiple  barrier  provision,  mandated  by 
the  Nuclear  Waste  Policy  Act,  nor  how 
NRC  would  determine  compliance  with 
this  provision,  were  clear.  To  clarify  this 
intent,  the  final  rule  explains  the 
concepts  associated  with  the  multiple 
barrier  provision  in  §  63.102,  and 
provides  the  criteria  in  §  63.115. 

The  proposed  rule  would  have 
required  and  the  final  rule  requires  DOE 
to:  (1)  Identify  barriers;  (2)  describe 
quantitatively  each  barrier's  ability  to 
contribute  to  waste  isolation;  and  (3) 
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provide  technical  bases  for  the  barriers' 
capabilities  as  part  of  the  overall 
demonstration  of  compUance  with  the 
individual  protection  standard  (see 
§63.114  (h}-(j)  of  the  proposed  rule). 
Although  not  necessarily  required  as  a 
separate  demonstration,  this  required 
information  on  the  capability  of  barriers, 
integral  to  the  performance  assessment, 
illustrates  the  resilience  or  lack  of 
resilience  of  the  repository  to 
unanticipated  failures  or  external 
challenges.  Also,  quantitative  insights 
about  the  defense  in  depth  of  the 
proposed  repository  emerge  directly 
from  the  quantitative  evaluations  in  the 
performance  assessment.  The 
performance  assessment  must  include 
analyses  of  the  effects  of  unlikely,  but 
credible,  external  challenges  on  overall 
performance.  (In  its  analyses,  DOE  must 
consider  disruptive  events  that  have  an 
annual  probability  of  occurrence  greater 
than  10  '  ".)  Disruptive  events  may 
degrade  performance  of  the  engineered 
barriers  or  reduce  the  effectiveness  of 
natural  barriers  or  both.  Also,  DOE  must 
evaluate  uncertainty  about  the 
performance  of  both  engineered  and 
natural  barriers  in  the  performance 
assessment.  For  example,  uncertainty 
about  the  corrosion  rate  of  the  waste 
package  will  necessarily  affect  the 
estimated  lifetime  of  the  package. 
Likewise,  uncertainty  about 
geochemical  sorption  will  affect 
estimates  of  the  time  it  takes  specific 
radionuclides  to  travel  in  the  geosphere. 
As  with  the  disruptive  events,  the 
proper  consideration  of  uncertainty  in 
the  performance  assessment  should 
ensure  an  evaluation  of  the  range  of 
response  of  individual  barriers  to 
various  challenges  (e.g.,  higher  than 
normal  corrosion  rates,  lower  than 
normal  geochemical  sorption).  Thus,  a 
complete  performance  assessment  [i.e., 
one  that  complies  with  §  63.114)  will 
illustrate  the  effectiveness  of  the 
multiple  barriers,  and  the 
implementation  of  the  philosophy  of 
defense  in  depth,  such  that  the 
individual  protection  standard  is  shown 
to  be  met  even  when  barriers  are 
challenged. 

The  Commission  has  clarified  how 
DOE  is  to  develop  the  technical  basis  for 
each  barrier's  technical  capability.  The 
change  makes  clear  that  a  description  of 
relevant  information  about  a  given 
barrier's  characteristics  and 
performance,  which  DOE  has  used  to 
support  the  overall  performance 
assessment,  is  sufficient  to  show 
compliance  with  this  requirement.  The 
language  of  the  proposed  rule  was  not 
intended  to  imply  that  an  acceptable 
technical  basis  for  multiple  barriers    . 


need  be  (or  even  could  be)  derived 
separately  from  the  basis  for  the 
performance  assessment  itself.  Rather, 
the  technical  basis  for  the  barriers 
should  be  presented  in  a  focused,  clear 
description.  This  description  should  be 
derived  from  pertinent  information 
contained  in  the  technical  basis  for  the 
performance  assessment. 

Quantitative  or  Qualitative  Assessment? 

Consistent  with  the  proposed  rule,  the 
final  rule  allows  DOE  to  select  from 
various  methods  to  describe  the 
capabilities  of  the  barriers.  Regardless  of 
the  method  selected,  DOE  must  describe 
the  capability  of  each  barrier  to  perform 
its  intended  function  and  the 
relationship  of  that  barrier's  role  to 
limiting  radiological  exposure  in  the 
context  of  the  overall  performance 
assessment.  The  Commission  has 
considered  the  comment  that  an 
evaluation  of  each  barrier's  capability 
should  be  quantitative.  The  Commission 
continues  to  believe  a  qualitative 
approach,  as  proposed,  is  appropriate 
for  the  following  reasons: 

1.  It  provides  the  Commission  with 
information  to  be  considered  in  its 
decisions  without  constraining  its 
considerations  to  a  specific  limit  for  a 
particular  barrier,  which  could  result  in 
less  favorable  overall  system 
performance. 

2.  It  gives  the  Commission  the 
flexibility  to  consider  the  nature  and 
extent  of  conservatism  in  the 
evaluations  used  for  compliance 
demonstration,  and  to  decide  whether 
there  is  a  need  to  require  DOE  to  reduce 
uncertainties  in  its  assessment  [e.g., 
collecting  more  site  data)  or  to  include 
further  mitigative  measures. 

3.  Quantitative  evidence  of  the 
capability  of  individual  barriers  to 
contribute  to  waste  isolation  is  an 
integral  part  of  the  performance 
assessment.  Therefore,  an  additional 
quantitative  limit  is  not  necessary  to 
show  that  overall  performance  reflects  a 
system  of  multiple  barriers. 

The  Commission  understands  that 
establishment  of  explicit,  quantitative 
limits  for  individual  barriers  might  be 
considered  a  desirable  and  more  easily 
explained  approach.  That  being  said, 
however,  the  Commission  knows  of  no 
scientific  basis  for  setting  such  limits  for 
particular  barriers  at  Yucca  Mountain, 
or  at  any  other  site,  independent  of  the 
complex  repository  system  in  which 
they  must  perform.  The  Commission  is 
coi^dent  that  evidence  for  the 
resilience,  or  lack  of  resilience,  of  a 
multiple-barrier  system  will  be  found  by 
examining  a  comprehensive  and 
properly  documented  performance 
assessment  of  the  behavior  of  the  overall 


repository  system.  Such  an  assessment 
must  consider  credible  and  supportable 
ranges  of  individual  parameters  and 
modeling  assumptions,  and  must 
include  multiple  evaluations  of  a  wide 
range  of  combinations  of  resulting 
barrier  performance. 

Finally,  the  required  description  of 
barrier  capability  provides  information 
that  will  aid  in  the  interpretation  of  the 
performance  assessment  results,  while 
at  the  same  time  providing  information 
that  is  independent  from  the  condition 
of  the  other  barriers.  For  example,  the 
unsaturated  and  saturated  zones  could 
provide  significant  retardation  to  many 
radionuclides  such  that  radionuclides 
will  not  reach  the  RMEl  within  10.000 
years  regardless  of  when  the  waste 
package  fails.  This  capability  of  geologic 
systems  to  "retard"  or  slow  the 
movement  of  contaminants  exists 
whether  or  not  the  waste  package  is 
breached.  Thus  a  geologic  barrier  can 
provide  defense  in  depth  irrespective  of 
releases  from  the  waste  package. 
Describing  the  capabilities  of  the 
system's  component  barriers  [e.g., 
retardation  of  specific  radionuclides  in 
specific  geologic  media)  can  be 
accomplished  by  describing  the 
applicable  conceptual  models  and 
parameters  used  in  the  performance 
assessment.  It  does  net  require 
quantitative  calculations  beyond  those 
performed  to  demonstrate  compliance 
with  the  postclosure  performance 
objectives.  The  Commission  believes 
that  understanding  the  capability  of  the 
system's  component  barriers  provides 
an  understanding  of  the  repository 
system  that  can  increase  confidence  that 
the  postclosure  performance  objectives 
are  met.  The  Commission  is  satisfied 
that  the  clarifying  additions  discussed 
above,  along  with  other  requirements  at 
§§63.114  and  63.115,  if  met,  will 
provide  sufficient  basis  to  determine 
whether  a  proposed  repository  system 
acceptably  provides  a  system  of 
multiple  barriers. 

3.9    Compliance  Period 

Issue  1;  Is  a  10,000-year  compliance 
period  reasonable  in  light  of  the  NAS 
recommendations? 

Comment.  Several  commenters  stated 
that  a  10,000-year  compliance  period 
conflicts  with  the  NAS  recommendation 
that  the  time  over  which  compliance 
should  be  assessed  should  include  the 
time  when  greatest  risk  occurs,  within 
the  limits  imposed  by  the  stability  of  the 
geologic  system,  and  that  rejecting  the 
NAS  recommendation  is  arbitrary. 

Response.  The  EPA  standards  for 
Yucca  Mountain  provide  for  a 
demonstration  of  compliance  over  a 
10,000-vear  time  fiame.  Moreover,  the 
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Commission  agrees  that  a  10,000-year 
compliance  period  is  reasonable  for  the 
reasons  identified  in  the  supplementary 
information  provided  with  the  proposed 
criteria  at  part  63  (64  FR  8647:  February 
22,  1999).  The  fact  that  it  is  feasible  to 
calculate  performance  of  the  engineered 
and  geologic  barriers  making  up  the 
repository  system  for  periods  much 
longer  than  10,000  years  does  not  mean 
that  it  is  possible  to  make  realistic  or 
meaningful  projections  of  human 
exposure  and  risk,  attributable  to 
releases  from  the  repository,  over 
comparable  time  frames.  NAS 
acknowledged  that  projecting  the 
behavior  of  human  society  over  long 
periods  is  beyond  the  limits  of  scientific 
analysis  and  recommended  that 
"cautious,  but  reasonable"  assumptions, 
based  upon  current  knowledge,  be  made 
with  regard  to  the  selection  of  biosphere 
and  critical  group  parameters  for  Yucca 
Moimtain.  Determining  just  how  far  into 
the  future  ciurent  knowledge  can  no 
longer  support  "reasonable" 
assumptions  about  pathways  affecting 
human  exposure  is  clearly  a  subjective, 
policy  judgment.  NRC  believes  that,  for 
periods  approaching  1.000.000  years,  as 
suggested  by  NAS.  during  which 
significant  climatic  and  even  human 
evolution  would  almost  certainly  occur, 
it  is  all  but  impossible  to  make  useful 
and  informed  assumptions  about  human 
behaviors  and  exposure  pathways.  NAS 
explicitly  acknowledged  that  selection 
of  a  time  period  over  which  compliance 
should  be  evaluated  necessarily 
involves  both  technical  and  policy 
considerations  (see  p.  56,  "Technical 
Bases  for  Yucca  Mountain  Standard," 
National  Research  Council,  1995). 

Issue  2:  Should  NRC  require  DOE  to 
provide  supplemental  analyses  of 
repository  performance  at  times  other 
than  10,000  years? 

Comment.  One  commenter  stated  that 
although  a  10.000-year  compliance 
period  is  well  justified,  it  would  be 
beneficial  to  require,  either  by  rule  or 
guidance,  a  supplemental  analysis  for 
performance  at  1 ,000  years.  This 
analysis  would  help  to  identify 
vulnerabilities  such  as  juvenile  failures 
of  waste  packages,  so  that  DOE  can 
reduce  the  likelihood  and  consequences 
of  such  vulnerabilities.  The  same 
commenter  also  stated  that  a 
supplemental  analysis  at  100,000  years, 
or  even  later,  can  provide  a  useful 
projection  of  the  final  transport  of  waste 
from  the  repository,  particularly  for  the 
very  long-lived  isotopes. 

Response.  The  Commission  will  not 
require  DOE  to  provide  supplemental 
analyses  of  repository  performance  at 
times  other  than  10,000  years.  To 
demonstrate  compliance  with  the 


individual  dose  limit,  the  expected 
annual  dose  needs  to  be  below  the 
regulatory  limit  at  all  times  within  the 
10,000-year  compliance  period.  This 
requires  a  time  history  of  repository 
performance  throughout  the  10,000-year 
compliance  period.  Therefore, 
repository  performance  at  1 ,000  years 
can  be  derived  from  the  performance 
assessment  provided  by  DOE  in  the 
license  application.  A  separate, 
supplemental  analysis  at  1,000  years  is 
not  necessary.  It  may  be  useful  to  note 
that  NRC  pre-licensing  activities  include 
providing  guidance  that  DOE  (and  other 
stakeholders)  can  use  to  develop  a 
transparent  performance  assessment 
that  will  reveal  an  understanding  of  the 
relationship  between  the  performance  of 
individual  components  or  subsystems  of 
the  geologic  repository  and  the 
performance  of  the  total  system  at  all 
times  over  the  10,000-year  compliance 
period. 

In  response  to  Issue  1  (Is  a  10,000-year 
compliance  period  reasonable  in  light  of 
NAS  recommendations?),  the 
Commission  questions  the  realism  and 
meaningfulness  of  projections  of  human 
exposure  and  risk,  attributable  to 
releases  from  the  repository,  over  time 
frames  much  longer  than  10,000  years. 
Requiring  DOE  to  provide  a  separate 
analysis  of  repository  performance  over 
very  long  times  in  the  license 
application  would  be  inconsistent  with 
our  position  on  the  utility  of  this 
information,  as  well  as  with  EPA's 
standards  for  Yucca  Mountain.  The  EPA 
standards  require  that  DOE  include  an 
analysis  of  repository  performance  up 
through  peak  dose  in  the  EIS  which 
would  accompany  any  potential  license 
application.  This  provision  is  included 
in  the  final  part  63  regulations  at 
§63.341.  The  Commission  notes  that 
there  is  no  standard  that  must  be  met 
with  respect  to  these  peak  dose 
calculations,  and  that  there  is  no  finding 
that  the  NRC  must  make  with  respect  to 
these  peak  dose  calculations  nor  may 
they  be  the  subject  of  litigation  in  any 
NRC  licensing  proceedings  for  a 
repository  at  Yucca  Mountain. 

3.10    Human  Intrusion  Scenario 

Issue  1:  Is  the  Commission's  proposal 
for  the  human  intrusion  calculation 
appropriate  for  evaluating  the  ability  of 
the  repository  to  withstand  an  intrusion 
event? 

Comment.  Some  comraenters  noted 
that,  because  of  the  uniqueness  of  the 
repository,  it  is  likely  that  institutions 
involved  with  the  development, 
construction,  and  operation  of  a 
repository,  and  knowledge  of  its 
existence,  are  likely  to  persist  longer 
than  100  years  after  the  repository  is 


permanently  closed.  Because  some  form 
of  institutional,  corporate,  or  anecdotal 
knowledge  about  the  proposed 
repository,  would  exist  well  beyond 
closure,  any  drilling  into  the  repository 
would  be  advertent,  not  inadvertent, 
contrary  to  the  NAS"  reconunendation. 
Thus,  given  the  likelihood  of  multi- 
generational  knowledge  about  any 
proposed  repository  that  could  persist 
well  beyond  permanent  closure,  there  is 
no  reason  to  believe  that  unintended 
human  intrusion  would  occur  shortly 
after  the  loss  of  institutional  controls. 
Also,  given  the  current  waste  package 
design,  DOE  asserted  that  current 
drilling  techniques  would  likely  not 
lead  to  waste  package  penetration 
without  recognition  by  the  drillers. 
Other  commenters  noted  that  any 
natural  resource  exploration  campaign 
is  likely  to  involve  more  than  an 
exploratory  borehole.  Moreover,  because 
of  the  potential  for  changing  resource 
needs  over  the  long  period  of  regulatory 
concern,  there  is  the  possibility  for 
multiple  exploration  campaigns  and, 
thus,  the  potential  for  multiple 
boreholes  breaching  the  repository. 
Consequently,  the  rule  should  be 
changed  to  require  that  effects  of 
multiple  boreholes  on  repository 
performance  be  evaluated. 

One  commenter  questioned  the 
rationale  for  not  regulating  the 
radioactive  materials  brought  to  the 
sinface,  in  drill  cuttings  or  captured  in 
drill  core,  because  these  materials 
would  enter  the  biosphere  and  have  the 
potential  for  exposing  members  of  the 
drilling  crew  and  the  pubfic. 

Response.  The  Commission  supports 
and  is  implementing  the  approach  for 
evaluation  of  human  intrusion  as 
specified  in  EPA's  final  standards.  The 
Commission  proposed  at  part  63  a 
stylized  calculation  that  prescribed  the 
timing  of  the  intrusion  (i.e.,  100  years 
after  permanent  closure),  the  repository 
barriers  affected  by  the  intrusion  (i.e., 
unsaturated  zone  and  the  waste 
package),  and  the  relevant  exposure 
pathway  [i.e.,  ground-water  pathway). 
The  comments  received  reflect  the 
difficulties  presented  to  EPA  and  to  the 
Commission  in  selecting  an  appropriate 
approach  for  evaluating  human 
intrusion.  As  noted  by  NAS,  selecting 
an  approach  for  evaluating  human 
intrusion  requires  consideration  of 
unknowns  (i.e.,  how  and  when 
intrusion  into  the  repository  will  occur), 
ability  to  estimate  the  effect  of  a 
postulated  intrusion  into  the  repository, 
and  policy  considerations  for  setting  an 
appropriate  standard.  In  the  proposed 
rule,  the  Commission  specified  a 
"stylized"  calculation  to  test  resilience 
of  the  repository  and  preclude 


Federal  Register /Vol.  66,  No.  213 /Friday,  November  2,  2001 /Rules  and  Regulations  55761 


speculation  on  the  form  of  the  intrusion 
and  when  it  may  occur.  However,  the 
Commission  also  believes  it  is  necessary 
to  provide  flexibility  to  DOE  to  support 
an  alternative  calculation  such  as  the 
approach  provided  in  EPA's  final 
standards.  The  final  EPA  standards 
provide  DOE  the  flexibility  to  identify 
the  time  of  the  intrusion  as  the  earliest 
time  that  human  intrusion  into  the 
waste  package  could  occur  without 
recognition  by  the  drillers.  The 
Conunission  has  implemented  this 
approach  in  the  final  regulations. 

Responses  to  specific  comments  on 
the  timing  and  frequency  of  the 
intrusion,  details  of  the  intrusion 
scenario  regarding  effects  on  the 
contents  of  the  waste  package,  and 
exposure  pathways  for  the  intrusion  are 
provided  below: 

Timing  and  Frequency  of  Intrusion 

DOE  commented  that  the  proposed 
calculation  was  imrealistic  because  it  is 
unlikely  that  a  borehole  would  intersect 
a  waste  package  because  the  cross- 
sectional  area  of  the  waste  packages  is 
small  relative  to  the  overall  area  of  the 
repository  footprint.  DOE  also  noted 
that,  at  100  years,  it  is  unlikely  the 
waste  packs^e  could  be  penetrated, 
using  current  drilling  techniques, 
without  recognition  by  the  drillers  (DOE 
does  not  expect  the  waste  packages  to 
degrade  significantly  during  the  10,000- 
year  regulatory  period).  The  final 
regulation,  which  implements  the 
approach  contained  in  the  EPA 
standard,  provides  EKDE  with  the 
flexibility  to  determine  and  to  justify 
(subject  to  NRC  review)  its  selection  of 
the  time  of  the  intrusion  event  based  on 
the  condition  of  the  waste  package. 

Another  related  issue  is  whether  the 
stylized  calculation  should  consider 
multiple  intrusions.  The  final  EPA 
standards  resolve  this  issue  in  favor  of 
a  single  intrusion.  Moreover,  in  its 
findings  and  reconunendations,  NAS 
argued  against  analyses  of  whether  and 
how  often  exploratory  drilling  would 
occur  at  Yucca  Mountain  because  of  the 
complexities  associated  in  such 
assessments.  Simply  stated,  the  NAS  felt 
that  no  one  can  accurately  predict  the 
characteristics  of  future  hiunan  society 
and  their  technology.  In  the  context  of 
human  intrusion,  estimating  the 
probability  of  exploratory  drilling  for  a 
given  resource  relies  on  an  ability  to 
predict  certain  economic  and  technical 
factors  that  influence  supply  of,  and 
demand  for,  that  resoiure.  In  fact,  NAS 
noted  that  the  continued  advances  in 
noninvasive  geophysical  techniques 
may,  iii  fact,  reduce  the  number  and 
frequency  of  exploratory  boreholes. 
However,  some  evaluations  of  the 


resoiuce  potential  of  the  site  suggest 
that  Yucca  Mountain  (and  the  area 
immediately  around  it)  does  not 
represent  an  attractive  candidate  for 
either  random  or  systematic  exploratory 
drilling  at  this  time  ((1)  Raines,  G.L.,  et~ 
al.  (eds.),  "Geology  and  Ore  Deposits  of 
the  Great  Basin,"  Geological  Society  of 
Nevada/U.S.  Geological  Survey, 
Symposium  Proceedings,  April  1-5, 
1990,  Reno/Sparks,  Nevada,  2  vols., 
1991;  (2)  Schalla,  R.A.,  and  E.H. 
Johnson  (eds.),  Oil  Fields  of  the  Great 
Basin,  Reno,  Nevada,  Geological  Society 
of  Nevada,  1994;  (3)  Sherlock,  M.G., 
D.P.  Cox,  and  D.F.  Huber,  "Known 
Mineral  Deposits  and  Occiirrences  in 
Nevada  (Chapter  2),"  in  D.A.  Singer 
(ed.),  "An  Analysis  of  Nevada's  Metal- 
Bearing  Mineral  Resources,"  Reno, 
Nevada,  Nevada  Bureau  of  Mines  and 
Geology,  Open  File  Report  96-2, 1996; 
and  (4)  Singer,  D.A.  (ed.),  "An  Analysis 
of  Nevada's  Metal-Bearing  Mineral 
Resources,"  Reno,  Nevada,  Nevada 
Bureau  of  Mines  and  Geology,  Open  File 
Report  96-2,  1996;  and  (5)  U.S. 
Department  of  Energy,  "Site 
Characterization  Plan,  Yucca  Mountain 
Site,  Nevada  Research  and  Development 
Area,  Nevada,"  Office  of  Civilian 
Radioactive  Waste  Management, 
Nevada,  DOE/RW-0199,  9  vols.. 
December  1988,  pp.  1-256-1-313). 
Consequently,  any  consideration  for  the 
drilling  of  multiple  exploratory 
boreholes  or  later  drilling  of  more 
boreholes  further  increases  the 
speculative  natiue  of  the  intrusion 
scenario  with  potentially  little  increase 
in  imderstandine  repository  resilience. 

The  EPA  stanoaros  provide  for 
consideration  of  a  single  borehole  at  the 
earliest  time  that  human  intrusion  into 
the  waste  package  can  occur  without 
recognition  by  the  drillers.  The 
Commission  believes  this  is  an 
appropriate  test  for  evaluating 
repository  resiUence.  Moreover,  the 
suggested  altwnative  to  evaluate 
multiple  intrusions  for  the  himian 
intrusion  calciilation  fails  to  reflect  the 
piupose  of  the  human  intrusion 
calculation,  that  is  to  test  the  resilience 
of  the  repository,  not  to  evaluate  the 
speculative  issue  of  frequency  of  the 
intrusion. 

Intrusion  Scenario 

The  public  comments  on  part  63  point 
out  the  need  to  clarify  certain  aspects  of 
the  prescribed  hiunan  intrusion  event  at 
proposed  §  63.113(d)  with  respect  to  the 
effects  of  human  intrusion  on  the 
contents  of  the  waste  package. 
Consistent  with  current  drilling 
practices,  it  can  be  reasonably  assumed 
that  material  inside  the  waste  package 
that  is  intercepted  by  the  borehole 


would  be  taken  to  the  surface.  Proposed 
part  63  stated  the  borehole  "extends  to 
the  saturated  zone,  and  is  not 
adequately  sealed."  Some  commenters 
suggested  that  particulate  HLW  inside 
the  waste  package  would  be  free  to  fall 
to  the  saturated  zone  inside  the 
inadequately  sealed  borehole.  The 
Commission  did  not  intend  to  imply 
that,  contrary  to  current  drilling 
practices,  an  inadequately  sealed 
borehole  would  allow  particulate  waste 
to  fall  directly  to  the  saturated  zone. 
However,  an  inadequately  sealed 
borehole  would  likely  allow  water  to 
readily  enter  the  waste  package;  release 
of  radionuclides  from  the  waste  package 
by  and  in  water,  and  transport  of  these 
radionuclides  to  the  saturated  zone  by 
way  of  the  borehole  rather  than  through 
geologic  units  that  could  potentially 
retard  the  transport  of  radionuclides. 
NRC  has  clarified  this  point  at 
§  63.322(e)  and  (f)  in  the  final  rule. 

Exposure  Pathways 

Human  intrusion  has  the  potential  for 
releasing  particulate  HLW  to  the  surface 
with  drill  cuttings  or  providing  a  fast 
pathway  for  radionuclides  to  be 
transported  to  the  satiuated  zone  by 
water  [e.g.,  water  enters  the  waste 
package,  releases  radionuclides,  and 
transports  radionuclides  by  way  of  the 
borehole  to  the  saturated  zone).  NAS 
concluded,  and  the  Commission  agrees, 
that  analysis  of  the  risk  to  the  public  or 
the  intruders  (i.e.,  drilling  crew)  from 
radioactive  drill  cuttings  left  unattended 
at  the  siuface  for  subsequent  dispersal 
into  the  biosphere  would  not  fulfill  the 
purpose  of  the  human  intrusion 
calculation  because  it  would  not  show 
how  well  a  particular  repository  site  and 
design  would  protect  the  public  at  large. 
Rather,  an  analysis  of  the  hazard  of 
partioilate  HLW  left  on  the  surface 
would  be  dominated  by  assumptions 
subject  to  significant  speculation  and 
uncertainty  regardless  of  the  particular 
site  or  design  under  evaluation. 
Additionally,  the  release  to  the  surface 
represents  a  one-time  release  with  no 
long-term  effect  on  the  repository 
barriers.  Alternatively,  releases  to  the 
ground-water  pathway  can  be  adversely 
influenced  over  a  long  period  of  time  by 
an  intrusion  event  that  affects  barriers  of 
the  repository  (see  the  discussion  on 
barriers).  Therefore,  an  appropriate  test 
of  the  resilience  of  the  repository  is  an 
evaluation  of  the  effects  of  intrusion  on 
releases  in  the  ground-water  pathway. 

Issue  2:  Is  a  quantitative  comparison 
between  the  individual  dose  limit  and 
the  results  of  the  stylized  human 
intrusion  calculation  appropriate  for 
evaluating  the  impact  of  human 
intrusion? 
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Comment.  Commenters  questioned 
the  value  of  comparing  the  results  of 
what  is  essentially  a  deterministic 
"bounding"  calculation  for  human 
intrusion  with  that  of  the  probabilistic 
(risk)  analysis  of  overall  repository 
performance.  Because  risk  is  a  function 
of  both  probability  and  consequence, 
evaluation  of  human  intrusion,  without 
accoimting  for  the  probability  of  the 
event  taking  place,  must  also  apply 
judgment  as  to  what  constitutes  an 
acceptable  consequence.  NEI  suggested 
that  selection  of  an  acceptable 
consequence  limit  should  be  guided  by 
the  same  logic  that  was  used  in 
establishing  the  proposed  preclosure 
licensing  requirements  for  DBEs  found 
at  §  63.111.  This  logic  sets  higher  dose 
limits  for  those  events  that  are  unlikely 
to  occur  (i.e.,  Category  2  DBEs] 
compared  with  the  dose  limit  for  those 
events  expected  to  occur  (i.e.,  normal 
operations  or  Category  1  DBEs). 

DOE  suggested  tnat  the  use  of  a  highly 
speculative  human  intrusion  scenario  to 
evaluate  the  robustness  of  the  repository 
is  inappropriate  and  makes  a  poor 
criterion  for  potentially  disqualifying 
the  Yucca  Mountain  site.  In  particular, 
DOE  noted  that  designing  a  repository  to 
meet  a  restrictive  human  intrusion 
performance  criterion  may  lead  to 
suboptimization  of  the  overall 
repository  design.  Therefore,  DOE 
recommended  that  the  results  of  the 
intrusion  calculation  be  used  as  a 
qualitative  indicator  of  repository 
"resilience." 

Response.  The  objective  of  the  human 
intrusion  assessment  is  to  inform  any 
Commission  decision  regarding  the 
need  for  DOE  to  reduce  uncertainties  in 
its  estimates  of  performance  or  to 
provide  more  measures  to  mitigate 
consequences  and  protect  public  health 
and  safety.  As  discussed  in  the  previous 
response,  the  Commission  is 
implementing  the  approach  for 
evaluation  of  human  intrusion  as 
specified  in  EPA's  final  standards.  This 
approach  provides  DOE  flexibility  in 
determining  the  timing  of  intrusion  and 
sets  an  aimual  individual  dose  limit  of 
0.15  mSv/yr  (15  mrem/yr). 

3.11    Postclosure  Aspects  of  Repository 
Design 

Issue  1:  Should  the  NRC  limit  the 
thermal  energy  output  per  unit  area  of 
the  repository? 

Comment.  High-level  waste 
(principally  spent  nuclear  fuel)  will 
continue  to  produce  thermal  energy 
following  its  disposal  in  a  geologic 
repository.  Host  rock  temperatures 
would  be  affected  by  the  bum-up 
history  of  the  waste,  its  age,  and  the 
density  of  waste  package  canisters 


within  the  repository.  The  resulting 
thermal  load  may  result  in  a  thermal- 
mechanical-hydrologic-chemical  (T-M- 
H-C)  response  in  the  host  rock  and 
surrounding  geologic  setting,  and  thus 
may  have  a  deleterious  effect  on 
repository  performance.  Given  this 
concern,  some  commenters  noted  the 
proposed  rule  did  not  adequately 
account  for  the  thermal  output  of  the 
waste.  In  particular,  some  commenters 
suggested  that  the  regulations  should 
place  a  limit  on  the  thermal  output  that 
would  better  ensure  safe  operation  and 
long-term  stability  of  the  repository. 
One  commenter  even  suggested  that  the 
waste  be  allowed  to  cool  for  100  years 
prior  to  emplacement  as  a  means  of 
addressing  this  potential  design  issue. 

Response.  The  Commission  believes 
that  it  is  inappropriate  to  specify  a  limit 
on  the  thermal  energy  output  per  unit 
area  of  the  repository  in  the  rule.  This 
proposed  regulation  is  performance- 
based  and  allows  DOE  wide  latitude  in 
how  it  designs  any  potential  Yucca 
Mountain  repository  by  requiring  DOE 
to  take  into  account  likely  site 
conditions,  processes,  and  events 
expected  during  the  time  period  of 
regulatory  concern.  Consequently,  as  a 
result  of  site  characterization,  DOE  can 
be  expected  to  come  to  some  conclusion 
regarding  the  significance  of  T-M-H-C 
coupling  to  repository  performance  and 
account  for  it  in  both  its  preclosure 
design  as  well  as  in  its  postclosure 
performance  assessment.  The 
Commission  recognizes  that  DOE  is 
evaluating  different  thermal  loading 
regimes  in  the  context  of  its 
Supplemental  Draft  EIS.  For  its  part,  the 
Commission  believes  that  it  is 
inappropriate  to  specify  a  limit  on  the 
thermal  energy  output  per  unit  area  in 
advance  of  EKDE's  scientific  decision 
making  about  the  role  and  significance 
of  T-M-H-C  coupling  at  the  Yucca 
Mountain  site. 

Issue  2:  The  repository  design  should 
be  as  robust  as  reasonably  achievable. 

Comment.  A  commenter  suggested 
that  although  the  ALARA  principle 
should  not  be  used  in  calculating  doses, 
it  should  be  used  to  design  critical 
repository  structures,  systems,  and 
components.  By  incorporating  ALARA 
into  the  rule,  the  commenter  proposed 
that  the  performance  of  certain  design 
features,  particularly  barriers,  would  be 
optimized  and  made  as  robust  as 
reasonably  achievable. 

Another  commenter  suggested  that 
NRC  should  require  that  engineered 
barriers  be  designed  to  account  for  an 
oxidizing  environment.  The  commenter 
st'ited  that  a  ceramic  waste  package  may 
function  more  effectively  than  a  metal 
waste  package  in  an  oxidizing 


environment.  One  commenter  was 
concerned  that  exceeding  the  Nelson 
limits  could  result  in  catastrophic 
failure  of  the  waste  package. 

Finally,  a  commenter  suggested  that  a 
repository  with  a  natural-ventilation 
system  may  be  safer  and  more  sound. 
The  commenter  suggested  that  this 
design  approach  may  be  safer  than 
complete  closiu-e  of  the  repository. 

Response.  The  Commission  considers 
that  part  63,  as  written,  will  ensure  an 
adequate  design  and  has  not  revised  the 
proposed  rule  on  this  matter. 

With  regard  to  the  public  comment  on 
the  use  of  ALARA,  in  its  1995  findings 
and  recommendations,  NAS  noted  that 
there  is  no  scientific  basis  for 
incorporating  the  ALARA  principle  into 
NRC's  postclosure  requirements.  In 
summary,  its  reasoning  was  that  deep 
geologic  disposal,  by  its  very  nature, 
was  ALARA,  and  there  were  few 
technological  alternatives  in  repository 
design.  They  also  noted  that  it  would  be 
problematic  to  evaluate  compliance 
with  the  application  of  ALARA 
principles  in  the  postclosure  phase  of 
the  repository.  The  Commission  agrees 
with  NAS  in  this  regard. 

With  regard  to  the  comment 
concerning  the  potential  oxidizing 
waste  package  environment,  the 
Commission  is  aware  of  this  concern 
and  notes  that,  as  the  repository 
developer,  the  responsibility  for 
designing  an  adequate  engineered 
barrier  system  rests  with  DOE.  As  part 
of  its  responsibilities,  DOE  is  required 
by  the  regulations  to  take  into  account 
applicable  engineering  limits,  as  well  as 
likely  site  conditions,  processes,  and 
events,  including  those  driven  by 
thermal  loads,  when  designing  the 
waste  package.  As  a  result  of  its 
investigations,  DOE  is  expected  to  reach 
some  conclusion  regarding  the 
significance  of  the  thermal  pulse  and  its 
coupled  effects  on  waste  package 
lifetime.  Thus,  because  DOE  has  some 
flexibility  in  how  to  design  the 
repository  and  how  it  will  allocate 
performance  among  the  various  natural 
and  engineered  barriers,  DOE  will  have 
some  flexibility  in  the  choice  of 
materials  used  to  fabricate  the  waste 
package. 

Lastly,  with  respect  to  the  issue  of 
repository  ventilation,  inasmuch  as 
proposed  part  63  is  nonprescriptive, 
DOE  has  the  responsibility  to  determine 
how  to  best  design  the  geologic 
repository  so  that  it  complies  with 
performance  objectives.  As  noted  above, 
DOE  will  be  required  by  the  regulations 
to  take  into  account  likely  site 
conditions,  processes,  and  events 
expected,  including  those  driven  by  a 
thermal  pulse.  As  a  result  of  its 
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investigations,  DOE  would  come  to 
some  conclusion  regarding  the 
significance  of  the  thermal  pulse  to 
repository  performance  and  accoimt  for 
such  siguificance  in  both  its  preclosiu«  . 
design  as  well  as  in  its  postclosure 
performance  assessment.  For  its  part, 
the  Commission  will  independently 
review  this  information  in  any  potential 
license  application,  including  the 
significance  of  thermal  loading  on  the 
repository  and  how  it  has  been 
accounted  for  in  its  design  and  in  the 
context  of  overall  performance  of  the 
repository,  to  ensure  that  the 
performance  objectives  are  met. 

Issue  3:  Will  NRC  have  sufficient 
information  to  evaluate  DOE's 
repository  design? 

Comment.  One  conunenter  expressed 
the  view  that  the  amount  of  information 
being  requested  at  §  63.21(c)(4)(i)  in  the 
proposed  rule  [moved  to  §63.21(c)(3)(ii) 
in  the  final  rule],  the  description  and 
discussion  of  the  engineered  barrier 
system,  is  insufficient  and  inadequate 
for  the  NRC  staff's  requisite  review.  It 
was  recommended  that  this  section  of 
the  rule  be  expanded  to  include  the 
requirements  that  DOE  include  detailed 
design  drawings,  including 
specifications  and  flow  sheets  for  all 
manufacturing  processes,  etc.,  as  part  of 
any  potential  license  application.  One 
commenter  asked  whether  the  NRC  will 
have  access  to  classified  information 
from  other  governmental  agencies. 

Response.  The  Conunission  believes 
that  part  63  requires  DOE  to  submit 
sufficient  information  to  allow  NRC  to 
perform  the  necessary  review  but  has 
revised  the  proposed  rule  to  specify  the 
level  of  detail  required. 

The  rule  requires  that  the  general 
information  of  the  license  application 
shall  include  "*  *  *  a  description  and 
discussion  of  the  engineered  barrier 
system.  *   *  *"  The  types  of 
information  to  be  included  in  that 
"description  and  discussion"  are 
currently  being  identified  by  the  NRC 
staff  as  part  of  the  development  of  the 
NRC's  YMRP.  Consistent  with  the  rule, 
this  review  plan  will  identify  the 
expected  content  of  any  potential 
license  application.  The  guidance 
ensures  that  any  potential  license 
application  submitted  by  DOE  contains 
the  information  necessary  for  docketing 
and  review  by  the  NRC  staff.  However, 
to  better  assure  that  the  information 
submitted  by  DOE  is  consistent  with  the 
level  of  detail  being  sought  for  the 
GROA  design  description  for  preclosure, 
the  proposed  rule  has  been  revised  to 
require  that  the  design  description 
include  dimensions,  material  properties, 
specifications,  and  analytical  and  design 


methods  used,  along  with  any 
applicable  codes  and  standards. 

With  regard  to  the  comment  on  NRC 
access  to  classified  information,  all 
information  (including  classified 
information)  used  by  DOE  to  support  its 
license  application  is  subject  to  NRC 
review.  The  Commission  is  capable  of 
receiving,  handling,  and  storing 
classified  information. 

4    General  Requirements 

4.1     Quality  Assurance 

Issue  1 :  Would  the  NRC  rule  weaken 
or  imdo  the  requirement  that  DOE 
systematically  record  its  decisions  that 
significantly  concern  safety,.how  those 
decisions  were  made,  and  what  factors 
influenced  them? 

Comment.  A  number  of  comments 
expressed  a  concern  that  the  NRC  rule 
would  weaken  or  undo  the  requirement 
that  DOE  systematically  record  its 
decisions  that  significantly  concern 
safety,  how  those  decisions  were  made, 
and  what  factors  influenced  them.  The 
commenters  further  stated  that 
systematic  accountability  on  scientific 
and  engineering  decisions  related  to 
safety  must  be  upheld. 

Response.  The  regulations,  while  risk- 
informed  and  performance-based, 
contain  provisions  that  require  DOE  to 
monitor  and  report  on  the  types  of 
potential  concerns  raised  in  this 
comment.  These  include  reports  on  site 
characterization  activities  (§63.16); 
construction  records  (§63.72);  potential 
site,  design,  and  construction 
deficiencies  (§63.73);  the 
implementation  of  a  program  of 
continuing  performance  confirmation 
(§§63.131-63.134):  and  the  application 
of  a  rigorous  QA  program  to  site 
characterization,  design,  construction, 
and  operations  (§§63.141-63.144). 

Issue  2:  Should  the  quality  assurance 
program  requirements  contained  in  pari 
60  remain  intact  for  part  63? 

Comment.  A  number  of  conunents 
identified  a  need  for  the  QA 
requirements  contained  in  part  60  to  be 
applicable  for  part  63. 

Response.  The  QA  requirements 
initially  proposed  in  Subpart  G, 
"Quality  Assurance,"  to  part  63 
required  that  the  licensee  implement  a 
QA  program  that  meets  the  applicable 
requirements  of  Appendix  B  ("Quality 
Assiuance  Criteria  for  Nuclear  Power 
Plants  and  Fuel  Reprocessing  Plants")  to 
part  50.  However,  rather  than 
referencing  Appendix  B  to  10  CFR  part 
50,  ds  was  done  in  the  proposed  rule, 
the  final  rule  has  incorporated  quality 
assurance  reqiiirements  firom  Appendix 
B  that  are  specifically  applicable  to  a 
geologic  repository.  Further,  additional 


requirements  are  added  in  a  new 
§  63.144  to  address  the  controls  that  a 
licensee  mil  have  to  meet  for  changing 
an  NRC-approved  QA  program 
description. 

Issue  3:  Should  there  be  requirements 
for  qualification  of  data  that  existed 
prior  to  the  implementation  of  QA 
programs? 

Comment.  One  commenter  expressed 
a  concern  that  there  are  no  requirements 
in  the  proposed  rale  to  provide  for  the 
qualification  of  data  that  existed  prior  to 
the  implementation  of  the  QA  program 
used  by  DOE. 

Response.  The  Commission  believes 
that  the  controls  in  §§  63.141,  63.142. 
63.143,  and  63.144  are  adequate.  Based 
on  these  requirements,  data  related  to 
structures,  systems,  and  components 
important  to  safety,  to  design  and 
characterization  of  barriers  important  to 
waste  isolation,  and  to  activities  related 
thereto  are  subject  to  the  applicable 
requirements  of  Appendix  B  to  10  CFR 
part  50  as  incorporated  into  10  CFR  part 
63.  These  provisions  require  DOE  to 
evaluate  data  required  to  support  its 
license  application.  If  data  related  to 
structures,  systems,  and  components 
important  to  safety,  to  design  and 
characterisation  of  barriers  important  to 
waste  isolation,  and  to  activities  related 
thereto  have  not  been  collected  in 
accordance  with  a  QA  program  that 
meets  these  requirenfents,  DOE  would 
be  required  to  show  that  such  data  have 
been  qualified  for  its  intended  use. 

The  NRC  recognized  that  some  data 
supporting  a  license  application  for  a 
high-level  waste  repository  may  not 
have  been  initially  collected  under  a 
part  60,  subpart  G.  QA  program.  In 
February  1987,  the  NRC  published 
NlJREG-1298,  "Qualification  of  Existing 
Data  for  High-Level  Nuclear  Waste 
Repositories."  NUREG-1298  provides 
guidance  on  the  use  and  qualification  of 
data  not  initially  collected  under  a 
Subpart  G  QA  program. 

Issue  4:  Should  the  NRC  conduct  an 
inspection  to  verify  proper  execution  of 
QA  programs?  What  additional  steps 
will  the  NRC  take  to  ensure  that 
problems  which  occiirred  during  site 
characterization  will  not  occur  after  a 
license  is  granted  (will  there  be 
requirements  for  NRC  inspections)? 

Comment.  Commenters  suggested  that 
the  regulations  should  include  a 
requirement  for  NRC  to  conduct 
inspections  to  verify  proper  execution  of 
the  DOE  QA  program  and  that  there 
should  not  be  a  strict  reliance  upon  DOE 
to  implement  the  program  properly. 
Commenters  also  expressed  a  concern 
that  the  problems  occurring  during  site 
characterization  would  continue  after 
NRC  granted  a  license  to  DOE.  The 
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question  was  asked,  "What  additional 
steps  will  the  NRC  take  to  ensure  that 
these  same  problems  do  not  occur  after 
a  license  is  granted?' 

Response.  DOE  is  presently 
undertaking  a  comprehensive  program 
that  includes  the  proper  steps  to  correct 
its  QA  program  deficiencies,  although 
some  implementation  issues  remain  to 
be  resolved.  Section  63.75, 
"Inspection,"  requires,  in  part,  that  DOE 
allow  the  NRC  to  inspect  the  premises 
of  the  GROA  at  the  Yucca  Mountain  site 
and  adjacent  areas  to  which  DOE  has 
right  of  access.  Further,  §63.75  requires 
that  DOE  afford  any  NRC  resident 
inspector  assigned  to  the  Yucca 
Mountain  site  or  other  NRC  inspectors 
assigned  to  inspect  the  Yucca  Moiuitain 
facility  immediate  unfettered  access, 
equivalent  to  access  provided  regular 
employees,  after  proper  identification 
and  compliance  with  applicable  access 
control  measures  for  seciuity, 
radiological  protection,  and  personal 
safety.  If  NRC  were  to  issue  a  license  to 
DOE,  NRC  would  periodically  perform 
inspections  of  selected  DOE  activities  at 
the  Yucca  Mountain  site,  at  DOE 
support  facilities,  and  at  DOE 
subcontractor  facilities  to  ensure  that 
DOE's  QA  program  is  being  effectively 
implemented.  The  number  and  depth  of 
the  inspections  would  be  based  on:  the 
risk  significance  of  the  structures, 
systems,  or  components:  activities 
related  to  these  structures,  systems  or 
components:  and  DOE's  past 
performance. 

Issue  5:  Should  the  NRC  require  the 
use  of  Part  2.7  of  NQA-1  or  a  similar 
standard  for  software  QA? 

Comment.  A  comment  stated  that  it 
was  proper  to  use  Appendix  B  for  QA 
requirements  applicable  for  part  63. 
However,  the  comment er  noted  that 
Appendix  B  is  weak  regarding  computer 
QA  software  and  that  the  NRC  should 
use  Part  2.7  of  NQA-1  or  a  similar 
standard  for  software  QA. 

Response.  The  proposed  rule  has  been 
revised  to  emphasize  that  the  QA 
program  description  needs  to  include 
how  the  requirements  of  Appendix  B 
will  be  satisfied.  In  the  final  rule, 
§63.143,  "Implementation,"  states: 
"DOE  shall  implement  a  quality 
assurance  program  based  on  the  criteria 
required  by  §63.142."  As  discussed  in 
§  63.142,  DOE's  QA  program  would  be 
applicable  to  all  structiu'es,  systems,  and 
components  important  to  safety,  to 
design  and  characterization  of  barriers 
important  to  waste  isolation,  and  to 
activities  related  thereto.  Further,  these 
activities  include  site  characterization, 
facility  and  equipment  construction, 
facility  operation,  performance 
confirmation,  permanent  closiue,  and 


decontamination  and  dismantling  of 
surface  facilities.  Sections  63.142  and 
63.21(c)(17){§63.21(c)(ll)inthe 
proposed  rule)  have  been  changed  to 
specifically  require  that  the  DOE  QA 
program  describe  how  the  QA  criteria 
contained  in  §63.142  will  be  satisfied. 

Presently,  the  DOE  QA  program  for 
the  Yucca  Mountain  site 
characterization  (DOE  Document  No. 
DOE/RW-033P,  Revision  8,  dated  June 
5, 1998)  includes  a  discussion  of  how 
the  applicable  requirements  of 
Appendix  B  will  be  satisfied. 
Supplement  1,  "Software,"  to  DOE/RW- 
033P  describes  the  QA  controls  for 
software  and  addresses  controls  such  as: 
(1)  Software  life  cycles,  baselines,  and 
controls;  (2)  software  verification  and 
validation;  (3)  software  configuration 
management;  (4)  defect  reporting  and 
resolution;  (5)  control  of  the  use  of 
software;  and  (6)  software 
documentation.  The  software  controls 
described  in  DOE's  QA  program  were 
reviewed  by  the  NRC  and  found 
acceptable.  Although  §63.142  in  the 
final  rule  does  not  specifically  address 
software  QA,  it  does  require  that  the  QA 
controls  be  applied  to  certain  design 
and  analysis  activities.  By  inference, 
software  used  for  such  activities  would 
be  subjected  to  the  applicable 
requirements  of  §  63.142.  The  NRC  will 
provide,  as  necessary,  additional 
guidance  for  software  QA  in  the  YMRP 
that  may  include  elements  similar  to 
those  in  existing  standards  such  as  Part 
2.7  of  NQA-1.  The  level  of  detail  for 
software  QA  in  Part  2.7  of  NQA-1  is 
considered  inappropriate  for  inclusion 
in  the  rule. 

Also,  as  a  result  of  this  and  other 
comments,  the  final  rule  does  not 
reference  Appendix  B,  but  incorporates 
Appendix  B,  with  appropriate 
modifications,  to  address  its 
applicability  to  the  high-level  waste 
repository. 

Issue  6:  The  applicability  of  the  QA 
program  is  not  clear.  What  does  safety 
include? 

Comment.  One  comment  identified  a 
concern  that  the  applicability  of  the  QA 
program  was  unclear  and  that  he 
believed  the  QA  program  was  applicable 
to  all  items  and  activities  important  to 
the  isolation  of  radioactive  waste  at 
Yucca  Mountain  and  suggested  adding 
text  to  Part  63  to  better  define  the 
applicability  of  the  QA  program. 

Response.  The  QA  program  applies  to 
all  structures,  systems,  and  components 
important  to  safety,  to  design  and 
characterization  of  barriers  important  to 
waste  isolation,  and  to  activities  related 
thereto.  These  activities  include  site 
characterization,  acquisition  and 
analysis  of  samples  and  data,  scientific 


studies,  performance  of  tests  and 
experiments,  controlling  geological  and 
engineering  materials  samples,  facility 
design  and  equipment  construction, 
faciUty  operation,  performance 
confirmation,  permanent  closure,  and 
decontamination  and  dismantling  of 
surface  facilities.  These  terms  are 
defined  in  §63.2. 

Based  on  this  discussion,  the  NRC 
considers  the  applicability  of  the  QA 
program  to  be  adequately  described  in 
subpart  G  to  part  63.  Because  proposed 
part  63  referred  to  Appendix  B  for  QA 
requirements  and  Appendix  B  does  not 
use  the  terms  important  to  safety  and 
important  to  waste  isolation, 
requirements  from  Appendix  B  have 
been  incorporated  into  final  part  63  and 
modified  accordingly  to  address  their 
applicability  to  the  high-level  waste 
repository. 

Issue  7:  Should  Part  63  contain  QA 
program  change  controls  similar  to 
those  found  in  §  50.54(a),  and  should 
the  proposed  §  63.44  change  control 
process  be  applicable  for  QA  program 
changes? 

Comment.  DOE  identified  a  problem 
with  proposed  part  63  requirements  for 
controlling  changes  to  the  QA  program 
and  recommended  that  requirements 
similar  to  those  contained  in  §  50.54(a) 
be  used.  DOE  correctly  pointed  out  that 
the  NRC  stated,  in  the  discussion 
accompanying  the  final  rule  for  Part  50 
concerning  changes  to  QA  programs  (64 
FR  9030;  February  23, 1999),  that  "use 
of  10  CFR  50.59  criteria  for  QA  program 
changes  is  not  appropriate."  DOE 
pointed  out  that,  as  written,  proposed 
part  63  would  permit  QA  program 
changes  to  be  controlled  in  accordance 
with  requirements  similar  to  §  50.59  (as 
permitted  by  §63.44).  DOE  suggested 
text  changes  to  implement  its 
comments.  DOE  also  expressed  a 
concern  that  as  proposed,  the  location  of 
§63.21(c)(ll)  would  cause  the  QA 
program  description  contained  in  the 
Safety  Analysis  Report  to  be  subject  to 
the  change  controls  required  by  §  63.44. 

Response.  The  Commission  agrees 
that  the  use  of  the  criteria  specified  at 
§  63.44  is  not  appropriate  for  changes  to 
the  QA  program  description  included  in 
the  Safety  Analysis  Report.  We  also 
agree  that  the  rule  should  identify 
change  control  requirements  applicable 
to  the  licensee's  QA  Program  and  that 
those  requirements  should  be  similar  to 
those  contained  in  §  50.54(a)(3).  The 
proposed  rule  has  been  revised  to 
specifically  address  change  control 
requirements  for  QA  program 
descriptions. 

We  disagree  that  §63.21(c)(ll)  should 
be  relocated  to  §  63.21(b)  because  the 
QA  program  description  is  required  to 
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specifically  describe  how  the 
requirements  of  §  63.142  will  be 
satisfied.  By  adding  specific 
requirements  in  §§  63.44  and  63.144  for 
the  control  of  changes  to  the  QA 
program  description,  the  Commission 
believes  it  has  resolved  the  expressed 
concern  for  relocating  §63.21(c)(ll). 

Note:  The  text  at  §63.21(c)(ll)  in  the 
proposed  rule  is  specified  at  §63.21(c)(17)  in 
the  final  rule  due  to  reordering  of  §63.21  to 
achieve  a  more  consistent  order  with  the 
required  analyses. 

Issue  8:  How  will  NRC  ensure  DOE 
properly  implements  its  QA  program 
and  assiu^s  the  quality  of  data  it  will 
use  to  support  a  license  application? 

Comment.  A  niunber  oi  comments 
related  to  what  actions  the  NRC  would 
take  to  ensure  that  DOE  is  properly 
implementing  its  QA  program  and 
qualifying  data. 

Response.  In  early  1^99,  the  NRC  staff 
established  a  QA  Task  Force  to  review 
and  evaluate  the  DOE  QA  program.  The 
Task  Force  was  created  to  address 
acknowledged  concerns  regarding  the 
effective  implementation  of  the  DOE  QA 
program.  This  task  force  includes  a 
Senior  QA  Engineer,  the  NRC  Onsite 
Representatives,  and  the  CNWRA  QA 
Director,  under  the  direction  of  the 
Division  of  Waste  Management  (DWM) 
Division  Director.  The  Task  Force  has 
been  active  in  reviewing  EKDE's  progress 
and  issues. 

With  respect  to  data  qualification, 
DOE  has  initiated  corrective  actions  for 
the  data  qualification  problems 
documented  in  1998  and  1999.  In 
September  1999,  DOE  committed  to 
have  100  percent  of  all  data  fully 
qualified  by  the  time  of  license 
application,  should  DOE  submit  a 
license  application.  DOE  has  made 
significant  progress  in  confirming  the 
adequacy  of  data  collected  before  June 
1999.  In  January  2001.  DOE  had 
qualified  80  percent  of  these  data.  As  of 
June  13,  2001,  £)OE  had  qualified  86 
percent  of  the  data  supporting  the 
potential  license  application.  Further, 
during  the  June  13,  2001  NRC/DOE 
Quarterly  QA  Breakout  Session  Meeting, 
DOE  reported  that  its  goal  was  to  have 
all  data  fully  qualified  by  site 
recommendation. 

In  late  spring  of  this  year,  NRC  and 
DOE  identified  further  QA  problems, 
this  time  affecting  the  processes 
controlling  software  verification  and 
model  validation.  EKDE  acknowledged  a 
need  to  revise  and  enhance  some  of  its 
procedures,  such  as  those  controlling 
software  development  and  model 
validation,  and  to  provide  needed 
training  to  its  personnel.  Fiulher,  DOE 
is  evaluating  traceability  and 
transparency  problems  in  its  technical 


reports.  The  QA  staff  of  DOE  and  their 
contractors  have  been  successful  in 
identifying  the  QA  program  deficiencies 
in  the  various  participants'  programs 
and,  in  many  cases,  highlighting  the 
repetition  of  similar  deficiencies.  In  the 
past,  inadequate  corrective  action  was 
taken,  and  the  E)OE  organizations 
responsible  for  correcting  the 
deficiencies  were  not  held  accountable. 
NRC  has  impressed  upon  E)OE  that 
correction  of  the  QA  program 
deficiencies  is  essential  to  any  potential 
licensing  of  the  Yucca  Moimtain 
repository  and  we  are  taking  steps  to 
ensure  that  NFT  is  able  to  evaluate  the 
effectiveness  of  DOE  action  to  correct 
the  problem. 

During  fiscal  year  2000  and  through 
June  2001,  the  NRC  staff  evaluated  the 
implementation  of  DOE's  QA  program 
by:  (1)  Continuing  observation  of  DOE 
performance-based  audits;  (2)  daily 
overviews  by  NRC  Onsite 
Representatives  assigned  to  the  Yucca 
Mountain  Project  office  in  Las  Vegas, 
Nevada;  (3)  enhanced  participation  of 
NRC's  technical  staff  in  activities  at  the 
various  DOE  facilities:  and  (4) 
interfacing  with  DOE  diuing  technical 
exchanges  and  management  meetings. 
Through  these  activities,  we  are 
encouraged  that  many  of  the 
deficiencies  are  being  corrected  by  DOE. 
Further,  we  have  observed  that  DOE  is 
continuing  to  adequately  identify, 
process,  and  correct  new  problems.  NRC 
believes  its  aggressive  overview 
activities  provide  the  ability  to 
adequately  evaluate  whether  the  DOE 
QA  program  will  continue  to  be 
effectively  implemented. 

4.2    Changes,  Tests,  and  Experiments 

Issue  1 :  Should  the  Commission  adopt 
alternative  criteria  for  changes,  tests, 
and  experiments' 

Comments.  Commenters  who 
addressed  the  change  process  issue  were 
generally  supportive  of  applying 
alternative  criteria,  noting  that  the 
alternative  criteria  offered  at  §  63.44 
were  useful  in  clarifying  the  issues 
involved  in  evaluating  the  effects  of 
changes,  tests,  and  experiments  on 
license  conditions.  Nonetheless,  several 
commenters  noted  that  the  alternative 
criteria  retained  some  terms  that  are 
ambiguous  and  that  could  be  interpreted 
subjectively,  and  recommended  that 
these  terms  be  avoided  or  defined  in  the 
final  rule. 

Response.  For  nuclear  reactors, 
ISFSIs,  and  holders  of  a  certificate  of 
compliance  for  a  spent  fuel  storage  cask, 
the  Commission  recently  amended  its 
regulations  concerning  the  authority  of 
these  licensees  and  certificate  holders  to 
make  changes  to  the  facility  or  o(>erating 


procedures,  or  to  conduct  tests  or 
experiments,  without  prior  NRC 
approval  (64  FR  53582;  October  4, 
1999).  The  final  rule  clarified  the 
specific  types  of  changes,  tests,  and 
experiments  conducted  at  a  licensed 
facility  and  revised  the  criteria  that 
must  be  used  to  determine  when  NRC 
approval  is  needed  before  such  changes, 
tests,  or  experiments  are  made.  The  final 
rule  also  added  certain  definitions  for 
terms  that  have  been  subject  to  differing 
interpretations.  Requirements 
comparable  to  those  recently  amended 
were  proposed  at  §  63.44  for  a  geologic 
repository  at  Yucca  Mountain.  In  the 
Supplementary  Information 
accompanying  the  proposed  criteria,  the 
Commission  expressed  its  desire  to 
establish  a  uniform  policy  approach  for 
addressing  the  change  process  issue.  To 
that  end,  the  Commission  sought 
comment  on  the  suitability,  for  a 
repository  at  Yucca  Mountain,  of  an 
approach  substantially  equivalent  to 
that  proposed  for  nuclear  reactors  and 
ISFSIs  (63  FR  56098;  October  21,  1998). 
Having  taken  into  account  the 
comments  received  on  this  approach  for 
other  NRC-licensed  facilities  and  as 
applied  to  a  potential  repository  at 
Yucca  Moimtain,  the  Commission  is 
adopting  final  criteria  for  §63.44  that 
are  comparable,  but  not  identical,  to 
those  recently  applied  to  reactors  and 
spent  fuel  storage  facilities.  Departures 
from  the  criteria  applied  to  reactors  and 
spent  fuel  storage  facilities  were  made 
to  reflect  differences  between  the 
repuisitory  and  such  facilities  (e.g., 
replacement  of  "facility  or  cask  design" 
with  "geologic  repository-  operations 
area  and  design,"  and  of  "importance  to 
safety"  to  "importance  to  safety  and 
important  to  waste  isolation").  Other 
departures  were  necessary  to  reflect 
different  administrative  requirements  of 
part  63  (e.g.,  requirement  that  the  Safety 
Analysis  Report  be  updated  rather  than 
replaced  with  a  Final  Safety  Analysis 
Report).  Less  obvious  changes  were 
needed  to  reflect  the  risk-informed, 
performance-based  nature  of  the  part  63 
criteria,  and  the  fact  that  part  63 
contains  fewer  prescriptive 
requirements  (e.g..  design  basis  limits). 

Issue  2:  Should  the  proposed,  or 
alternate,  requirements  for  changes, 
tests,  and  experiments  at  §  63.44  apply 
to  the  contents  of  the  entire  license 
application? 

Comment.  Some  commenters  felt  that 
the  requirements  at  §  63.44  should 
apply  to  the  contents  of  the  entire 
license  application  to  ensure  that  the 
license  application  is  maintained  as  a 
current  reference  document  for 
•  describing  activities  at  the  geologic 
repository.  Not  all  commenters  agreed. 
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however,  as  some  asserted  that  the 
proposed  requirements  should  not 
apply  to  certain  types  of  information 
that  were  unlikely  to  change  (e.g.. 
General  Information)  or  that  which  is 
already  subject  to  control  under  separate 
NRC  requirements  incorporated  by 
reference  in  part  63  [e.g.,  parts  72,  73, 
and  74). 

Response.  The  Commission  intends  to 
apply  these  criteria  to  the  contents  of 
the  Safety  Analysis  Report  (as  updated). 
As  the  Commission  noted  in  the 
Supplementary  Information  provided 
with  the  proposed  regulations,  the 
purpose  of  the  criteria  for  changes,  tests, 
and  experiments  is  to  ensure  that  the 
level  of  safety  documented  in  the 
original  licensing  basis  {i.e.,  the  Safety 
Analysis  Report)  is  not  eroded  by 
subsequent  modifications  to  the  facility 
or  operating  procedures.  Changes  to 
other  portions  of  the  license  application, 
provided  imder  §  63.21(b),  that  have  the 
potential  to  affect  safety,  i.e.  the 
physical  protection  plan,  the  safeguards 
contingency  plan,  the  security 
organization  personnel  training  and 
qualification  plan,  along  with  the 
material  control  and  accounting  plan, 
are  already  subject  to  update  and  change 
control  requirements  elsewhere  in  NRC 
regulation  (at  parts  72,  73,  and  74). 
Furthermore,  as  discussed  earlier  (under 
Quality  Assurance),  the  Commission  is 
adding  additional  requirements  so  that 
changes  to  EXDE's  QA  program  will  be 
subject  to  explicit  requirranents  at 
§63.144. 

Issue  3:  Should  specific  modifications 
be  made  to  the  rule  to  exclude  from 
reconsideration  issues  that  have  no 
bearing  on  public  health  and  safety  and 
to  constrain  NRC  backfitting  of  the 
repository  design  after  construction  is 
authorized  or  imposition  of  additional 
tests  under  §63.74? 

Comment.  One  commenter 
recommended  that  once  an  issue  is 
considered  resolved  for  the  purposes  of 
the  issuance  of  a  license  to  commence 
with  waste  emplacement  operations, 
license  to  amend  for  permanent  closure, 
or  license  termination,  it  shoidd  not  be 
subject  to  reevaluation  by  the 
Commission  (and  the  ASLB)  unless  it 
can  be  demonstrated  that  the  issue  has 
a  bearing  on  public  health  and  safety, 
common  defense  and  security,  or  the 
environment.  To  implement  this 
proposal,  alternative  regulatory 
language  was  recommended  to  §§  63.41, 
63.51,  and  63.52.  I 

Consistent  with  other  NRC 
regulations,  the  Commission  should 
include  provisions  for  backfitting  of  the 
repository  design  as  well  as  any 
additional  tests  required  under  §  63.74. 
Specific  regulatory  language  was 


recommended,  and  it  was  suggested  that 
these  new  additional  requirements 
would  apply  only  following  the 
issuance  of  a  construction  authorization. 
The  commenter  asserted  that  backfits 
should  only  be  allowed  under  two 
conditions:  (1)  Where  there  would  be  a 
substantial  increase  in  public  health  and 
safety;  and  (2)  where  the  direct  and 
indirect  costs  of  the  backfit  are  justified 
in  view  of  this  increased  protection.  In 
proposing  backfits,  the  commenter 
recommended  that  the  Commission  first 
perform  analyses  that  are  systematic  and 
documented. 

DOE  commented  that  regulatory 
changes  may  be  needed  to  ensure  that 
issues  closed  at  the  construction 
authorization  stage  would  not  be 
reopened  at  the  receipt  and  possession 
stage  absent  significant  new  safety 
related  information.  DOE  felt  that  such 
a  change  would  allow  NRC  cUid  DOE  to 
keep  their  focus  on  the  unresolved 
issues  important  to  public  health  and 
safety.  DOE  understands  that  this 
change  would  need  to  be  addressed  in 
a  subsequent  rulemaking  on  the 
licensing  process. 

Response.  The  Commission  agrees 
that  the  focus  of  a  risk-informed, 
performance-based  regulatory  approach 
should  be  on  those  issues  bearing  on 
public  health  and  safety,  common 
defense  and  security,  and  protection  of 
the  environment.  Clearly,  the  recently- 
adopted,  generic  approach  (adapted  in 
this  rule  for  the  repository)  for  defining 
a  threshold  of  safety  significance  for 
changes,  tests,  and  experiments, 
illustrates  NRC's  desire  to  confine  its 
regulatory  attention  and  resources  to  . 
issues  bearing  on  its  regulatory 
responsibilities.  That  being  said, 
however,  the  issue  of  imposing 
backfitting  constraints  on  the 
Commission  itself,  as  it  proceeds  to 
evaluate  the  license  application  for  a 
proposed  repository  at  Yucca  Mountain, 
was  not  evaluated  in  developing  the 
proposed  part  63  criteria,  and  is 
therefore  beyond  the  scope  of  this 
rulemaking. 

Issue  4:  How  will  DOE  document  its 
decision  making  as  new  information  is 
obtained  for  the  site? 

Comment.  No  specifics  are  given 
regarding  how  the  rule  could  be 
modified  to  address  this  concern. 
However,  commenters  suggested  that  in 
light  of  a  proposed  regulation  that  is 
performance-based,  there  is  the 
potential  for  DOE's  decision  making 
related  to  safety  issues  to  become  less 
than  transparent.  The  view  expressed  in 
this  comment  is  that  there  needs  to  be 
transparency  in  safety-related  decision 
.making  in  order  to  have  accountability 
for  engineering  and  scientific  decisions. 


Response.  The  Commission  agrees 
with  the  comment  with  regard  to  the 
importance  of  transparency  and 
accountability  of  all  safety  significant 
decisions  made  in  developing  and 
licensing  a  geologic  repository.  It  is  for 
this  very  reason  that  part  63  includes 
extensive  provisions  for  documenting 
new  information  and  updating  the  SAR, 
in  order  to  ensure  that  the  technical 
bases  for  the  Commission's  licensing 
decisions  are  not  eroded  (§§  63.22, 
63.24,  63.32,  63.44,  63.46,  and  63.51).  In 
addition,  part  63  also  provides  for  the 
implementation  of  performance 
confirmation  and  quality  assurance 
programs  (subparts  F  and  G),  that  help 
ensure  the  soundness  of  the  data, 
assiunptions,  and  modeling  upon  which 
DOE  bases  its  safety  case,  and  upon 
which  the  Commission  bases  its 
licensing  judgments. 

4.3    Land  Ownership  and  Control 

Issue  1 :  Must  the  U.  S.  Department  of 
Energy  (DOE)  establish  its  ownership, 
title,  or  control  of  the  Yucca  Mountain 
site? 

Comment.  A  niunber  of  commenters 
stated  that  under  the  Treaty  of  Ruby 
Valley  of  1863,  the  Western  Shoshone 
Nation  never  ceded  the  Yucca  Moimtain 
site  to  the  United  States  and  that  title  to 
the  land  therefore  remains  with  the 
Western  Shoshone  Nation.  These 
commenters  further  argue  that  all 
activities  conducted  by  the  United 
States  at  the  Yucca  Mountain  site  that 
are  not  within  the  specific  privileges 
granted  the  United  States  under  the 
Treaty  of  Ruby  Valley  constitute  an 
illegal  occupation  of  Western  Shoshone 
territory  and  a  violation  of  Western 
Shoshone  sovereignty. 

Response.  The  NRC  is  aware  that  the 
Western  Shoshone  National  Council 
disputes  the  claim  of  the  United  States 
to  have  legal  title  to  land  that  includes 
the  Yucca  Mountain  site.  However, 
there  are  Federal  court  decisions  which 
have  addressed  these  land  claim  issues 
and  which  are  binding  on  both  EKDE  and 
NRC.  Section  63.121  requires  that, 
before  NRC  licensing  of  a  waste 
repository  at  the  Yucca  Mountain  site, 
DOE  must  establish  that  the  GROA  and 
the  site  are  located  in  and  on  land  that 
is  either  acquired  land  under  the 
jurisdiction  and  control  of  DOE  or  lands 
permanently  withdrawn  and  reserved 
for  EKDE's  use. 

Issue  2:  Does  siting  a  waste  repository 
at  Yucca  Moimtain  unfairly  impose 
undue  risks  on  the  Western  Shoshone 
People  or  adversely  affect  their  culture? 

Comment.  Conunenters  believed  that 
the  Western  Shoshone  People  were 
being  unfairly  asked  to  accept  the  risks 
of  a  waste  repository  while  the  benefits 
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went  to  the  waste  generators.  One 
conunenter  believed  that  the  Western 
Shoshone  culture  was  being 
transformed  from  one  of  protecting  the 
environment  to  one  of  being  a  steward 
of  HLW. 

Response.  The  Nuclear  Waste  Policy 
Amendments  Act  of  1987  (NWPAA), 
authorizes  only  Yucca  Mountain, 
Nevada,  as  a  location  to  be  characterized 
as  a  potential  repository  site.  Part  63 
does  not  site  the  repository  at  Yucca 
Moimtain.  Rather,  it  provides  criteria 
and  regulations  to  provide  reasonable 
assurance  that  public  health  and  safety 
will  be  protected  if  a  repository  is 
constructed  at  this  site.  DOE  and  the 
President  of  the  United  States  are 
responsible  for  making  a  site 
recommendation.  If  the  Yucca  Mountain 
site  is  recommended  and  Congress 
allows  the  recommendation  to  take 
effect,  DOE  is  to  file  a  license 
application  accompanied  by  an  EIS.  To 
the  extent  practicable,  the  NRC  will 
adopt  DOE's  EIS  in  accordance  with  the 
NWPA.  In  its  licensing  proceeding,  the 
NRC  will  consider  the  costs  and  benefits 
of  authorizing  construction  of  a 
repository. 

Issue  3:  Should  proposed  §  63.121  be 
revised  to  require  that  DOE  conform  to 
State  water  law  and  to  acknowledge  the 
responsibilities  of  the  Federal 
Government  for  compensation  when 
initiating  takings? 

Comment.  Commenters  were 
concerned  about  whether  DOE  must 
conform  to  State  water  law  to  obtain 
water  rights  (one  commenter  indicated 
DOE  is  required,  under  State  water  law, 
to  show  beneficial  use  in  order  to  obtain 
water).  A  commenter  viewed  §63.121  as 
giving  DOE  the  right  to  take  water  rights 
in  order  to  achieve  waste  isolation  and 
stated  that  the  rule  must  acknowledge 
the  responsibilities  of  the  Federal 
Government  for  compensation  when 
initiating  takings. 

Response.  Section  63.121(c)(1) 
requires  DOE  to  obtain  such  water  rights 
as  may  be  needed  to  accomplish  the 
piupose  of  the  GROA.  The  "purpose  of 
the  geologic  repository  operations  area" 
is  intended  to  be  construed  broadly  to 
include  the  isolation  of  radioactive 
wastes  after  permanent  closure  as  well 
as  any  water  rights  needed  during  the 
period  of  operations.  Whether  DOE  is 
subject  to  State  law  in  obtaining  any 
water  rights  that  may  be  needed  for  this 
purpose  is  a  matter  to  be  determined  by 
DOE  and  the  State.  The  NRC  does  not 
have  the  authority  to  require  that  DOE 
conform  to  State  law. 

Comment.  One  conunenter  suggested 
that  §  63.121(b)  directly  state  that 
additional  controls  include  water  rights, 
instead  of  specifying  in  §63. 121(c)(2) 


that  water  rights  are  included  in  the 
additional  controls  to  be  established 
under  §63. 121(b). 

Response.  The  Commission  prefers  to 
retain  the  present  format  for  clarity 
because  water  rights  would  be  dealt 
with  explicitly  in  one  paragraph  of 
§63.121.  "Controls"  referred  to  in 
§  63.121(b)  would,  of  course,  include 
water  rights. 

Comment.  One  commenter  viewed 
§  63.121  as  giving  DOE  the  right  to  take 
water  rights  in  order  to  achieve  waste 
isolation  and  stated  that  the  rule  must 
acknowledge  the  responsibilities  of  the 
Federal  Government  for  compensation 
when  initiating  takings.  This  commenter 
was  also  concerned  that  the  rule  permits 
the  spread  of  radionuclides  to  areas  far 
outside  the  boundaries  of  the  repository 
and  believes  that  the  repository  should 
be  designed  so  that  it  is  not  necessary 
to  take  water  rights  to  achieve  waste 
isolation.  Another  commenter  believed 
that  this  regidation  would  allow  Yucca 
Mountain  to  operate  as  a  delayed 
radioactive  waste  release  facility  and 
not  a  permanent  disposal  site. 

Response.  Section  63.121  does  not 
give  DOE  the  right  to  take  water  rights; 
rather,  it  requires  DOE  to  have  obtained 
any  water  rights  needed  to  achieve 
waste  isolation.  DOE  will  need  to 
comply  with  whatever  laws  apply  with 
respect  to  obtaining  any  needed  water 
rights.  The  purpose  of  the  regulation  is 
to  make  sure  that  DOE  is  in  a  position 
to  establish  appropriate  controls  outside 
of  the  site  necessary  to  prevent  adverse 
human  actions  that  could  significantly 
reduce  the  geologic  repository's  ability 
to  achieve  waste  isolation.  The  NRC  will 
not  license  the  facility  unless  there  is 
reasonable  expectation  that  releases  of 
radioactivity  will  remain  within' 
regulatory  limits. 

Issue  4:  Do  requirements  for  land 
ownership  and  control  of  the  site  apply 
equally  to  repository  operations 
(preclosure)  and  long-term  safety 
(postclosure)  activities? 

Comment.  DOE  commented  that 
requirements  for  land  ownership  and 
control  (§63.121)  are  not  sufficiently 
clear  regarding  their  applicability  to 
preclosure  and  postclosure  activities. 
The  lack  of  a  clear  distinction  between 
preclosure  and  postclosiu^  activities 
could  imply  that  DOE  must  designate 
the  same  area  for  the  evaluation  of 
design  basis  events  and  for  postclosure 
considerations  for  preventing  adverse 
human  actions.  Part  60  provided 
flexibility  in  designating  areas  under 
preclosure  and  postclosure  activities 
that  should  be  retained  in  Part  63. 

Response.  The  Commission  agrees 
with  EKDE  that  land  ownership  and 
control  requirements  are  not  sufficiently 


clear  regarding  their  application  to 
preclosure  and  postclosure  activities. 
The  requirements  have  been  clarified  to 
indicate  that:  (1)  The  GROA  shall  be 
located  in  and  on  lands  that  are  either 
acquired  lands  under  the  jurisdiction 
and  control  of  DOE.  or  lands 
permanently  withdrawn  and  reserved 
for  its  use;  (2)  DOE  has  the  flexibility  to 
identify  and  establish  additional 
controls  for  lands  outside  the  GROA 
necessary  to  prevent  adverse  human 
actions  that  could  significantly  reduce 
the  geologic  repository's  ability  to 
achieve  isolation  (postclosure);  and  (3) 
DOE  has  the  flexibility  to  identify  and 
establish  additional  controls  for  lands 
outside  the  GROA  to  ensure  the 
requirements  at  §63. 11 1(a)  and  (b)  are 
met.  These  clarifications  have  been 
made  in  revisions  to  §  63.121  of  the  final 
rule. 

5    Selected  Topics 
5.1     Public  Out-Reach 

Issue  1 :  What  role  do  the  public 
meetings  serve  in  the  rulemaking 
process? 

Comment.  Commenters  questioned 
the  use  of  the  public  meetings  and  were 
concerned  about  how  the  meeting 
record  would  be  used  in  NRC's 
rulemaking  process.  Many  commenters 
appreciated  the  efforts  the  NRC  made  to 
include  the  public  in  the  promulgation 
of  part  63.  Based  on  listening  to  NRC 
staff  presentations  made  at  a  public 
meeting,  it  appeared  to  some 
commenters  that  the  objective  was  to 
convince  the  local  populations  about 
the  safety  of  the  Yucca  Mountain  Project 
and  that  NRC  regulations  will  protect 
public  health.  Some  commenters 
requested  that  sufficient  time  be  given 
for  the  public  to  provide  comments.  One 
commenter  asked  if  the  dose  limits 
would  be  lowered  if  public  opinion 
favored  a  lower  value. 

Response.  The  purpose  of  the  public 
meetings  was  to  enhance  the 
opportunity  for  the  public  to  participate 
in  NRC's  rulemaking  process.  The 
public  had  an  opportunity  to  question 
the  NRC  staff  about  the  proposed  rule 
and  its  decision  making  leading  to  it.  as 
well  as  having  the  opportunity  to 
express  their  views  on  the  rule  itself.  To 
facilitate  public  interactions  in  this 
process,  additional  time  was  afforded  to 
the  public  to  comment  on  the  proposed 
rule.  Transcripts  of  the  various  public 
meetings  were  made  as  a  way  of 
accurately  recording  the  public's  views. 
These  transcripts  were  later  studied  by 
the  NRC  staff  so  that  the  public's 
comments  could  be  identified  and 
responded  to  in  this  document.  The 
Commission  carefully  considered  the 
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issues  raised  by  members  of  the  public 
at  the  transcribed  meetings,  as  well  as 
the  NRC  staffs  summary  of  written 
comments  received,  as  part  of  its 
deliberations  on  the  final  form  and 
content  of  part  63. 

With  regard  to  whether  NRC  would 
consider  lowering  the  dose  limits  if 
public  opinion  favored  it,  the 
Conunission  has  given  serious 
consideration  to  the  views  of  the  public 
on  this  matter,  and,  consistent  with  its 
obligations  under  law,  has  adopted  the 
dose  limits  published  by  EPA  in  its 
standards  for  Yucca  Mountain. 

Issue  2:  Will  there  be  more  public 
meetings? 

Comment.  Commenters  stated  that  it 
would  be  helpful  for  NRC  to  consider 
increasing  its  efforts  in  the  area  of 
public  outreach  and  commit  to  holding 
more  public  meetings  in  the  future. 
Another  commenter  suggested  that  the 
NRC  program  focus  should  be  on  public 
health  and  safety  and  not  on  political 
'issues  associated  with  the  HLW 
program. 

Response.  The  Commission  agrees 
with  the  reconunendation  to  increase  its 
efforts  in  the  area  of  public  outreach. 
The  NRC  staff  will  continue  to  hold 
public  meetings  in  Nevada.  We  continue 
to  seek  a  better  understanding  of  the 
views  and  concerns  of  the  public  on 
how  we  can  best  fulfill  our  independent 
regulatory  responsibility  to  protect 
public  health  and  safety. 

As  far  as  avoiding  political  issues 
associated  with  the  Yucca  Mountain 
site,  the  Commission  notes  that  it  has 
taken  no  position  on  the  suitability  of 
'Yucca  Mountain  to  host  a  potential 
geologic  repository.  That  decision  rests 
with  DOE,  with  the  subsequent  approval 
of  the  President  and  Congress. 

Issue  3:  What  is  the  role  of  NRC's 
local  office  in  Nevada? 

Comment.  Some  commenters  asked  if 
NRC  had  a  local  office  in  Nevada  and  if 
there  was  one,  how  could  the  public 
contact  the  staff  there.  One  commenter 
suggested  that  the  role  of  the  local  office 
be  expanded  to  represent  NRC  in  a 
manner  more  visible  to  the  public. 

Response.  The  NRC  maintains  a  local 
onsite  representative's  office,  with  a 
small  staff,  in  Las  Vegas,  Nevada,  as  a 
means  of  keeping  abreast  of  DOE 
activities  and  interacting  with  other 
stakeholders.  This  office  allows  our 
onsite  representatives  physical 
proximity  to  the  site  and  the 
opportunity  to  interact  on  various  site 
characterization  activities.  At  this  time, 
the  NRC  has  no  plans  to  expand  the  size 
of  the  onsite  representative's  office. 
However,  the  size  of  the  office,  as  well    • 
as  the  scope  of  NRC's  activities 
conducted  there,  is  subject  to 


reexamination.  Meanwhile,  the  public  is 
encouraged  to  contact  our  staff  at  the 
onsite  representative's  office  at:  1551 
Hillshire  Drive,  Suite  A,  Las  Vegas, 
Nevada  89137-1048,  Telephone  702/ 
794-5046. 

.  Issue  4:  Should  AULGs  and  EPA  be 
included  in  the  regulations  at  part  63, 
subpart  C,  §§63.61-63.65,  providing  for 
participation  in  certain  NRC  regulatory 
activities? 

Comment.  One  local  goverrunent 
commenter  noted  that,  under  the 
NWPAA,  there  is  a  legal  basis  for  the 
participation  of  affected  units  of  local 
government  (AULGs)  in  activities 
concerning  a  potential  repository  at  the 
Yucca  Mountain  site  and  asked  why 
AULGs  have  not  been  included  in 
§63.61  and  subsequent  sections  dealing 
with  participation  in  regulatory 
activities.  Another  local  government 
commenter  explicitly  requested  that 
AULGs  be  included  in  the  requirement 
for  provision  of  "timely  and  complete 
information"  in  §  63.61.  EPA  also 
requested  that  it  be  included  in 
§  63.61(a)  given  its  interest  in  the  proper 
implementation  of  the  standards. 

Response.  Section  116(c)  of  the 
NWPAA  directs  DOE  to  provide  funding 
to  AULGs  so  that  they  may  participate 
in  activities  required  or  authorized 
under  sections  116  and  117  of  the 
NWPAA.  Although  these  activities 
primarily  involve  DOE's  interactions 
with  the  State,  affected  Indian  tribes, 
and  AULGs,  the  Commission  believes 
that  it  would  not  be  inconsistent  with 
the  intent  of  the  statute  to  include 
AULGs  at  appropriate  points  in  the 
regulations  under  part  63,  subpart  C, 
and  has  revised  the  regulations 
accordingly.  The  Commission  is  not 
adding  EPA  to  §  63.61(a)  because  this 
provision  is  consistent  with  section 
117(a)(1)  of  the  NWPAA  which  does  not 
include  EPA.  However,  the  information 
provided  under  §  63.61(a)  is  available  to 
EPA. 

Issue  5:  Should  the  "unquestionable 
legal  right  to  participate  as  a  party"  in 
a  repository  licensing  hearing  afforded 
to  the  State  of  Nevada  and  any  affected 
Indian  Tribe  in  proposed  §  63.63(a)  also 
include  affected  units  of  local 
government  (AULGs)? 

Comment.  A  local  government 
commenter  stated  that  AULGs  should 
have  the  same  "unquestionable  legal 
right  to  participate  as  a  party"  in  a 
repository  licensing  hearing  as  is 
provided  to  the  State  of  Nevada  and  any 
affected  Indian  Tribe  in  proposed 
§  63.63(a). 

Response.  The  Commission  agrees. 
The  hearing  procedures  in  the  current 
10  CFR  part  2,  subpart  J,  have  replaced 
the  hearing  procedures  in  10  CFR  part 


2,  subpart  G  (except  for  sections  of 
subpart  G  specifically  referenced  in 
§  2.1000)  with  respect  to  a  repository 
licensing  proceeding.  Under  the  subpart 
J  rules  for  intervention  in  the  licensing 
proceeding,  AULGs  are  permitted  to 
intervene  as  a  matter  of  right  [see  54  FR 
14938;  April  14,1989)  in  &e  same  way 
as  the  State  and  an  affected  Indian 
Tribe.  Thus,  the  Commission,  in  the 
final  rule,  has  corrected  the  reference  to 
"Subpart  G"  in  the  first  sentence  of 
§  63.63(a)  to  read  "Subpart  J"  and  has 
clarified  the  reference  to  local 
governments  by  changing  it  to  "affected 
units  of  local  government."  The 
Commission  deleted  the  final  sentence 
because  it  does  not  add  any  right  not 
provided  by  the  first  sentence. 

The  proposed  §  63.63(a)  states:  "State 
and  local  govenunents  and  affected 
Indian  Tribes  may  participate  in  license 
reviews  as  provided  in  subpart  G  of  part 
2  of  this  chapter.  The  State  of  Nevada 
and  any  affected  Indian  Tribe  shall  have 
an  imquestionable  legal  right  to 
participate  as  a  party  in  such 
proceedings."  "This  provision  is 
modeled  on,  and  virtually  identical  to, 
§  60.63(a).  Section  60.63(a)  was 
incorporated  into  NRC  regulations  prior 
to  the  Commission's  adoption  of  part  2, 
subpart  J,  "Procedures  Applicable  to 
Proceedings  for  the  Issuance  of  Licenses 
for  the  Receipt  of  High-Level 
Radioactive  Waste  at  a  Geologic 
Repository"  (subpart  J)  (54  FR  14925; 
April  14. 1989).  Section  2.1014(c)  of 
subpart  J  permits  intervention  of  AULGs 
in  a  repository  licensing  proceeding 
without  the  need  to  establish  "party" 
status: 

"Subject  to  paragraph  (a)(3)  of  this  section, 
the  Commission,  or  the  Presiding  Officer 
designated  to  rule  on  petitions  to  intervene 
and/or  requests  for  hearing  shall  permit 
intervention,  in  any  hearing  on  an 
application  for  a  license  to  receive  and 
possess  high-level  radioactive  waste  at  a 
geologic  repository  operations  area,  by  an 
affected  unit  of  local  government  as  defined 
in  section  2(31)  of  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended,  42  U.S.  10101." 
[§  2.1014(c)  (1999)1 

See  also  the  definition  of  "party"  in 
§  2.1001  which,  as  amended  in  1998  (63 
FR  71729;  December  30, 1998),  defines 
a  "party"  to  mean  the  DOE,  the  NRC 
staff,  the  host  State,  any  AULG  as 
defined  in  section  2  of  the  NWPA,  any 
affected  Indian  Tribe  as  defined  in 
section  2  of  the  NWPA,  and  a  person 
admitted  under  the  criteria  in  §  2.1014. 
These  regulations  relieve  the  State, 
affected  Indian  Tribes,  and  AULGs  from 
the  need  to  meet  the  standing 
requirements  in  order  to  be  admitted  as 
a  party  in  the  proceeding.  The  State,  an 
affected  Indian  Tribe,  and  an  AULG 
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must  still  submit  contentions  in 
accordance  with  the  provisions  of 
§  2.1014(a)(2)(ii)  and  (iii).  and  at  least 
one  contention  must  satisfy  these 
requirements,  or  the  State,  affected 
Indian  Tribe,  or  AULG  shall  not  be 
permitted  to  participate  as  a  party 
(§  2.1014(a)(3)  (1999)). 

All  the  above  is  in  the  context  of  the 
existing  hearing  procedures  in  part  2. 
The  Commission  recently  proposed 
revisions  to  part  2  (66  FR  19610;  April 
16,  2001).  Even  under  the  proposed 
revisions,  however,  a  "party"  in  a 
subpart  J  proceeding  continues  to  be 
defined  as  including  the  host  State,  any 
affected  imit  of  local  government  and 
any  affected  Indian  Tribe,  provided  that 
these  fflitities  file  an  acceptable 
contention.  Thus,  the  Commission  has 
not  proposed  any  change  to  the  ability 
of  an  affected  unit  of  local  government 
to  participate  as  a  party  without  the 
need  to  meet  standing  requirements. 
Issue  6:  What  is  the  NRC's  current 
approach  to  explaining  the  risks 
associated  with  the  Yucca  Mountain 
Project? 

Comment.  A  commenter  was 
concerned  with  how  the  NRC  explains 
the  risks  associated  with  the  Yucca 
Mountain  Repository.  The  commenter 
stated  that  NRC  bases  its  explanation  of 
risk-informed  regulation  on  comparison 
to  other  types  of  risks,  such  as  exposure 
from  other  types  of  hazards  or 
background  levels  of  radiation.  This 
commenter  suggested  that  this  relative 
risk  explanation  is  not  helpful  or 
persuasive,  and  that  the  NRC  should 
design  a  project  that  does  not  result  in 
radioactive  exposures.  Other 
commenters  complained  that  many  of 
NRC's  public  documents,  and  the 
proposed  rule  in  particiilar,  are  not 
written  in  language  understandable  to 
the  public.  For  example,  one  commenter 
was  confused  about  the  intended 
meaning  of  "individuals  with  unusual 
habits  and  sensitivities." 

Response.  The  Commission  has  the 
responsibility  to  establish  disposal 
criteria  that  DOE  must  meet,  consistent 
with  the  applicable  environmental 
standards  promulgated  by  EPA.  As  part 
of  this  responsibility,  the  Commission 
must  explain  the  level  of  protection  its 
regulations  and  regulatory  programs 
provide.  For  its  part,  DOE,  as  the 
repository  developer,  is  obliged  to  site 
and  design  the  repository  such  that  DOE 
can  demonstrate,  consistent  with  NRC 
regulations,  that  the  proposed  repository 
will  perform  as  intended.  In  reaching 
any  licensing  decision,  the  Commission 
will  need  to  perform  an  independent 
audit  of  DOE's  analyses  that  show  how 
DOE  has  complied  with  lae  established 
levels  of  protection,  based  on  its 


independent  review  of  DOE's  license 
application  and  other  confirmatory 
information  and  activities. 

The  NRC  staff  will  continue  to 
provide  mformation  to  explain  the  risks 
that  would  be  associated  with  a 
repository  licensed  in  accord  with  its 
regulations  by  using  a  variety  of 
comparisons.  The  potential  health, 
effects  arising  from  any  radiation 
exposure  is  a  very  complex  subject.  To 
provide  a  context  for  NRC's  proposed 
criterion  of  0.25  mSv/jrr  (25  mrem/yr)  or 
EPA's  final  limit  of  0.15  mSv/yr  (15 
mrem/yr)  individual  dose  limit  for 
Yucca  Mountain,  NRC  staff  members 
frequentiy  draw  comparisons  with  other 
dose  Limits  applied  in  NRC's  regulation 
for  low-level  waste  disposal  (part  61)  as 
well  as  with  national  and  international 
recommendations  for  radiation 
standards  (see  discussion  under 
Individual  dose  limit).  To  provide  some 
context  for  understanding  what  a 
radiation  exposvue  at  these  levels 
represents,  comparisons  have  been 
made  to  the  values  for  more  "routine" 
radiation  exposiues  [e.g.,  dental  x-rays, 
increased  radiation  exposure  from 
traveling  in  a  plane).  'These  comparisons 
are  used  to  inform  the  public,  not  to 
persuade  them. 

With  respect  to  the  meaning  of  the 
term  "individuals  with  unusual  habits 
and  sensitivities,"  the  Commission 
believes  the  commenter  refers  to  the 
findings  and  recommendations  of  NAS. 
Both  these  recommendations  and  final 
EPA  standards  require  that  DOE  base 
the  characteristics  of  the  representative 
group  for  postclosiue  dose  calcxilations 
(the  commimity  in  which  the  RMEI 
resides)  on  lifestyles  and  dietary  habits . 
(i.e.,  reliance  on  well  water,  extent  to 
which  food  is  grown  locally,  types  of 
foodstuffs  eaten)  of  individuals 
currently  living  in  the  Yucca  Mountain 
region.  NAS  explained  that  specification 
of  the  representative  group  should  avoid 
extreme  cases  defined  by  uiu«asonable 
assumptions  regarding  the  factors 
affecting  dose.  NAS  also  stated  that  a 
reasonable  and  practicable  objective  is 
to  protect  the  vast  majority  of  members 
of  the  public  while  also  ensuring  that 
the  decision  on  the  acceptability  of  a 
repository  is  not  prejudiced  by  the  risks 
imposed  on  a  very  small  number  of 
individuals  with  "imusual  habits  or 
sensitivities"  (pp.  51-52,  'Technical 
Bases  for  Yucca  Mountain  Standard," 
National  Research  Council,  1995). 
Hence,  the  terms  "unusual  habits"  and 
"sensitivities"  were  used  to  exclude 
unreasonable  assumptions  about  the 
characteristics  of  a  h3rpothetical,  future 
population  group  or  RMEI.  The  NAS  did 
not  use  these  words  to  imply  any 
judgment  with  regard  to  the  behaviors 


or  mental  state  of  individuals  residing 
near  the  site  today.  The  Commission 
will  continue  to  strive  to  explain  more 
clearly  the  risks  associated  with  the 
potential  repository  at  Yucca  Mountain. 

Issue  7:  In  the  futiue,  how  is  the  NRC 
going  to  effectively  communicate  the 
risks  of  the  Yucca  Mountain  Project  to 
public  health  and  safety? 

Comment.  One  commenter  requested 
one-on-one  contact  answering  calls  and 
letters  and  following  through  with 
questions  and  sending  written 
responses.  Another  commenter  was 
concerned  that  the  people  of  Nevada  are 
not  suitably  informed  about  the  risks 
involved  with  the  Yucca  Mountain 
Project.  Also,  one  commenter  suggested 
that  a  bulletin  be  published  quarterly  or 
as  an  insert  to  a  local  paper  about  the 
Yucca  Mountain  Project.  A  few 
commenters  were  concerned  that  their 
fears  are  considered  "irrational" 
regarding  the  safety  of  the  Yucca 
Moimtain  Project  and  will  not  be  taken 
seriously. 

Commenters  suggested  that  NRC  use 
"local"  sources  [e.g.,  local  government 
and  libraries)  to  provide  information  to 
the  public  regarding  meetings  and  other 
information.  Information  should  be 
written  in  plain  En^sh. 

Response.  The  NRC  understands  the 
importance  of  a  strong  public  outreach 
program.  NRC  held  five  public  meetings 
in  Nevada  diuing  the  public  comment 
period  on  proposed  part  63.  Comments 
made  at  those  meetings  were 
instrumental  in  NRC  deciding  to  extend 
the  public  comment  period  for  the 
proposed  rule.  However,  these  meetings 
also  demonstrated  to  NRC  that  it  can 
improve  its  public  outreach  efforts.  The 
NRC  has  held  seven  additional  public 
information  workshops  in  Nevada  since 
the  public  comment  period  closed  on 
part  63.  We  will  continue  to  meet  with 
the  people  of  Nevada  and  continue  to 
seek  the  public's  views  on  how  we  can 
carry  out  our  responsibilities  in  a  more 
effective  manner.  We  also  intend  to 
keep  the  public  better  informed  about 
our  independent  regulatory  activities 
and  oversight.  The  NRC  will  also 
continue  to  work  on  providing  displays 
and  fact  sheets  that  use  plain  English. 

The  Commission  notes  also  that  DOE 
maintains  three  visitor  centers  that  are 
intended  to  keep  the  public  informed. 
They  are  located  in  Beatty,  Pahrump, 
and  Las  Vegas.  DOE  also  sponsors 
regular  field  trips  to  the  Yucca 
Mountain  site.  IX)E  maintains  an 
Internet  web  page  with  information  that 
is  regularly  updated  on  activities  at  the 
site  and  developments  in  the  program; 
it  can  be  found  at  http://www.ymp.gov. 
With  regard  to  the  comments  proposing 
that  activities  and  future  events  be 
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published  in  local  newspapers,  the  NRC 
staff  will  forward  that  recommendation 
to  DOE.  As  the  repository  developer, 
DOE  has  the  responsibility  to  keep 
interested  members  of  the  public 
informed  about  activities  at  the  site  as 
well  as  about  the  program.  The  State  of 
Nevada,  Nye  County,  Clark  County. 
Eiueka  County,  Inyo  County,  California, 
and  others  also  maintain  web  sites  with 
information  about  the  Yucca  Mountain 
program.  They  are  located,  respectively, 
at  bttp://wwH:state.nvMs/nucwaste, 
http://www.nyecounty.com,  http:// 
www.co.clark.nv/us/complan/ 
Nucwaste.htm,  http:// 
Yuccamountain.org  and  http:// 
sdsc.edu/Invo/yucca-pg.htm. 

Finally,  the  Commission  notes  that 
the  NRC  staff  has  maintained  a  schedule 
of  meetings  with  DOE  on  its  Web  page 
[http://wwH'.nrc.gov/nmss/dwm/hlw/ 
htm)  for  several  years.  Important  NRC 
documents  related  to  the  HLVV  program 
also  are  distributed  to  DOE,  the  State, 
Affected  Units  of  Local  Government, 
and  other  stakeholders.  Since  November 
1, 1999.  NRC  has  made  HLW  program 
documents  generated  and  received 
available  on  its  Public  Electronic 
Reading  Room  located  at  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
Documents  generated  prior  to  November 
1,  1999,  can  currently  be  found  at  the 
two  designated  library  reading  rooms  (in 
Nevada):  James  R.  Dickinson  Library, 
Government  Publications  Department, 
University  of  Nevada  at  Las  Vegas,  4505 
Marvland  Parkway,  Las  Vegas,  NV 
89154.  (702)  895-1572  and  Business 
and  Government  Information  Center, 
University  of  Nevada  Library. 
University  of  Nevada.  Reno,  Reno,  NV 
89557-0044,  (702)  784-6500  ext.  257. 

Issue  8:  How  do  the  NRC  and  DOE. 
both  as  government  agencies,  maintain 
a  proper  relationship,  respectively,  as 
the  regulator  and  a  potential  licensee? 

Comment.  One  commenter  was 
concerned  that  constant  care  needs  to  be 
taken  by  both  NRC  and  DOE  to  maintain 
a  relationship  that  clearly  delineates 
between  the  regulator  and  the  licensee. 

Response.  The  interactions  of  the  NRC 
staff  and  the  DOE  staff  with  respect  to 
all  activities  preparatory  to  DOE's 
submission  of  a  license  application  are 
governed  by  the  "Agreement  Between 
DOE/OCRWM  and  NRC/NMSS 
Regarding  Prelicensing  Interactions," 
which  was  initially  signed  in  1983  and 
was  revised  in  1998,  and  by  the  NRC 
Staff's  Policy  Statement  on  Staff 
Meetings  Open  to  the  Public  (65  FR 
56964;  September  20,  2000).  These 
documents  provide  that  meetings 
between  the  two  staffs  will  be  open  to 
the  public  as  specified  in  the  Policy 
Statement  and  that  management 


commitments  will  be  documented  in 
correspondence  subsequent  to  the 
interactions.  Thus,  procedures  are  in 
place  to  ensure  an  appropriate  open 
relationship  between  the  potential 
regulator  and  the  potential  licensee. 

Issue  9:  Should  different  DOE 
organizations  active  in  Nevada  be 
required  to  better  coordinate  their 
activities  and  responses  to  questions 
from  the  public? 

Comment.  One  commenter  noted  that 
the  different  DOE  organizations 
operating  within  Yucca  Mountain  and 
the  NTS  need  better  coordination 
because  the  different  organizations 
sometimes  provide  different  answers  to 
the  same  questions. 

Response.  The  Commission  is 
sensitive  to  the  concern  raised  here,  but 
this  comment  is  beyond  the  scope  of 
this  particular  rulemaking.  This  issue 
falls  within  DOE's  purview  as  the 
overall  operator  of  NTS  and  thus  should 
be  directed  to  it. 

The  Commission  needs  reliable 
information  from  DOE  on  its  activities  at 
Yucca  Mountain  in  order  to  perform  its 
independent  regulatory  role  in  the  HLW 
program.  DOE  will  be  required  to 
provide  complete  and  accurate 
information  for  NRC's  licensing 
decision.  The  Commission  believes  that 
the  NRC  licensing  process  for  the 
repository  will  provide  an  adequate 
means  to  test  the  accuracy  and 
reliability  of  the  information  submitted 
for  licensing. 

Issue  10:  Where  will  the  DOE  license 
application  be  available  for  inspection 
by  the  public? 

Comment.  One  commenter  noted  that 
the  proposed  rule  (§63.22)  stated  that 
copies  of  the  DOE  license  application 
will  be  made  available  for  inspection  by 
the  public  at  "appropriate  locations" 
near  Yucca  Mountain  and  inquired  as  to 
where  these  locations  would  be  and 
how  they  would  be  determined. 

Response.  The  determination  as  to 
what  is  an  "appropriate  location"  has 
not  been  made  at  this  time.  In  all 
likelihood,  such  a  determination  will  be 
made  in  consultation  with  the  State  of 
Nevada  and  AULGs.  Moreover,  for  those 
individuals  who  have  access  to  the 
Internet,  any  potential  DOE  license 
application  will  also  be  available 
electronically  for  inspection  on  the  NRC 
and  DOE  web  pages. 

Issue  1 1 :  Who  is  responsible  for 
oversight  and  review  of  DOE's  QA 
program? 

Comment.  The  Western  Shoshone 
Nation  objected  to  DOE  undertaking  a 
QA  program  without  strict  oversight  and 
review  by  the  Western  Shoshone 
Nation. 


Response.  NRC  has  the  statutory 
responsibility  for  oversight  and  review 
of  DOE's  QA  program  for  the  proposed 
repository  at  Yucca  Mountain.  NRC 
cannot  relinquish  this  authority  to  other 
groups  or  individuals.  However,  the 
Commission  is  interested  in  keeping  the 
stakeholders  informed  of  the  results  of 
the  inspection  process,  including  NRC's 
inspection  of  DOE's  QA  program.  The 
Commission  is  interested  in  approaches 
for  keeping  the  stakeholders  informed 
and  is  interested  in  hearing  from  the 
stakeholders  regarding  their  ideas  for 
potential  approaches. 

5.2    Other  Comments 

Issue  1 :  Can  the  NWPA-mandated 
limit  of  70,000  metric  ton  equivalent  of 
uranium  (MTU)  for  the  proposed 
geologic  repository  at  Yucca  Mountain 
be  exceeded? 

Comment.  Several  comments  were 
received  in  this  area.  Some  commenters 
raised  the  possibility  of  the  mass 
loading  at  the  repository  increasing  from 
70,000  MTU  to  105.000  MTU.  One 
commenter  is  concerned  that  such  an 
increase  may  be  approved  by  a 
Congressional  action,  without  a 
scientifically-based  recharacterization  of 
the  site.  It  appears  that  this  conunent 
was  prompted  as  a  result  of  published 
interviews  with  DOE  officials  quoted  in 
June  1999  (in  the  Las  Vegas  Sun)  that  up 
to  105,000  MTU  of  waste  may  be 
destined  for  the  repository.  The 
comment  concerns  the  effect  of  heat  on 
the  local  geosphere  given  this 
alternative  (higher)  volume  of  waste. 

Similarly,  otner  commenters  noted 
that  a  DOE  report  was  published,  which 
stated  that  there  would  likely  be  two 
repositories,  and  that  the  amount  of 
waste  emplaced  in  both  would  be  a  total 
of  126,000  metric  tons  plus  14,000 
metric  tons  of  defense  waste. 

Recognizing  the  potential  need  for 
additional  repository  disposal  capacity, 
NEI  suggested  that  the  reference  in 
§  63.42(d)  (Conditions  of  License),  to  the 
NWPAA-mandated  limit  of  70,000  MTU 
for  the  proposed  geologic  repository  at 
Yucca  Mountain,  should  be  deleted,  and 
just  refer  to  NWPA,  as  amended.  This 
design  limit  is  currently  specified  in 
legislation  for  the  HLW  program.  If  the 
legislation  were  to  change,  it  would 
precipitate  a  need  for  an  additional 
Yucca  Mountain-specific  rulemaking. 
By  simply  referring  to  NWPA,  as 
amended,  the  need  for  a  future 
rulemaking  would  be  obviated  if  the 
legislation  ever  changes. 

Response.  The  70,000  MTU  limit  for 
the  proposed  geologic  repository  at 
Yucca  Mountain  is  mandated  by 
NWPAA.  Specifically,  NWPAA 
provides  that  no  more  than  70,000  MTU 
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can  be  placed  in  the  first  geologic 
repository.  Whether  the  statutorily- 
imposed  limit  should  be  changed  is  an 
issue  for  Congress  and  the  President  to 
decide.  Regardless  of  the  limit,  DOE 
must  demonstrate  in  its  license 
application  that  the  types,  kinds,  and 
amounts  of  HLW  to  be  disposed  in  any 
potential  geologic  repository  at  Yucca 
Mountain  can  be  disposed  in  a  way  that 
ensvues  public  health  and  safety.  "The 
Coriunission  does  agree  that  referencing 
the  NWPA,  as  amended,  is  more 
appropriate  than  NRC  providing  the 
specific  value  of  70,000  MTU.  The 
proposed  rule  has  been  revised 
accordingly. 

Issue  2:  Should  there  be  specific 
requirements  for  postclosure  monitoring 
of  groimd  water? 

Comment.  Local  ground  water 
supplies  the  domestic  and  agricultural 
water  needs  for  area  residents  and, 
therefore,  needs  to  be  part  of  a  DOE 
postclosure  monitoring  program.  The 
most  likely  exposure  scenario  to 
radionuclides  released  from  a  potential 
geologic  repository  at  Yucca  Mountain 
would  be  in  the  ground  water,  down- 
gradient  fi-om  the  site.  Because  of  this 
potential  hazard,  some  commenters 
expressed  the  view  that  there  is  a  need 
for  the  NRC  to  require  that  DOE 
implement  a  postclosure  ground-water 
monitoring  system.  It  was  noted  that 
such  a  system  would  protect  citizens 
living  near  the  repository  by  providing 
early  warning  of  the  presence  of 
radionuclides  in  the  ground  water. 

Response.  Consistent  with  the  EnPA, 
§63.51(a)(3)(iii)  requires  a  program  for 
continued  oversight  of  the  repository 
site  after  permanent  closure.  One 
objective  of  the  oversight  program  is  to 
ensure  that  exposure  to  individual 
members  of  the  public  does  not  exceed 
allowable  limits.  Because  the  ground- 
water pathway  is  the  most  likely 
exposiue  pathway,  it  is  expected  that 
ground  water  would  be  monitored. 

Issue  3:  Would  local  residents  be 
compensated  if  radioactive 
contamination,  due  to  transport  of  HLW 
to  Yucca  Mountain  or  to  leakage  from 
the  repository,  damages  their  health  or 
property? 

Comment.  Several  commenters  were 
concerned  about  whether  local  residents 
would  be  able  to  obtain  compensation  if 
their  health  should  be  adversely  affected 
by  leaking  of  radiation  from  the 
repository  or  fi-om  casks  being 
transported  to  the  repository.  They  were 
also  concerned  about  whether  damage 
to  land  or  ground  water  due  to 
radioactive  contamination  or  to  the 
lowering  of  property  values  would  be 
compensated. 


Response.  Part  63  does  not  alter     •. 
whatever  liability  the  Federal 
Government  may  have  for  damage  to 
health  or  property'  caused  by  its 
activities.  It  is  possible  that 
compensation  could  be  available  for 
certain  types  of  damage  to  health  or 
property  under  Federal  law,  but  it 
would  be  speculative  to  suggest  that 
compensation  would  be  available  in  any 
particular  case. 

Issue  4:  Over  what  time  period  must 
physical  seciuity  be  maintained  over  the 
site  and  how  would  this  be  maintained? 

Comment.  Some  comments  were 
made  regarding  how  security  would  be 
maintained  over  the  site  for  very  long 
time  periods.  One  commenter  asked  if 
the  site  would  be  safeguarded  against 
sabotage. 

Response.  NRC's  regulation  requires 
that  EKDE  will  have  a  system  of  active 
institutional  controls  and  (passive)  site 
markers,  specified  at  §63.21(c)(18) 
(§  63.21(c)(15)  in  the  proposed  rule)  and 
§  63.51(a)(3),  that  will  prevent  human 
intrusion  into  the  repository  by  ensuring 
physical  security  indefinitely  following 
permanent  closure  of  any  potential 
geologic  repository  at  Yucca  Mountain. 
That  being  said,  by  its  very  nature, 
geologic  disposal  is  intended  to  provide 
a  high  degree  of  physical  security  by 
rendering  the  wastes  difficult  to  access 
owing  to  their  remote  location  deep 
underground  (i.e.,  about  300  meters/ 
1000  feet).  As  a  practical  matter,  once 
the  repository  is  closed — i.e.,  by  sealing 
and  possibly  backfilling  the 
underground  drifts  and  access  tunnels — 
the  level  of  effort  to  reopen  the 
repository  and  gain  access  to  the  wastes 
while  preserving  radiological  safety  will 
entail  a  substantial  technical  effort  and 
expertise  given  current  technology,  and 
any  action  to  do  so  would  likely  be 
detected. 

As  regards  the  potential  risk  of 
radiological  sabotage  to  the  repository 
during  the  preclosure  phase  of 
operations,  the  Commission's 
regulations  for  Yucca  Mountain  at 
§  63.21(b)(3)  require  that  licensees  have 
in  place  adequate  physical  security 
plans  and  attendant  procedures  to 
protect  against  radiological  sabotage, 
consistent  with  §  73.51 — NRC's 
requirements  for  the  physical  protection 
of  stored  spent  nuclear  fuel  and  high- 
level  radioactive  waste.  In  light  of  the 
terrorist  attacks  of  September  11,  2001, 
the  Commission  has  directed  the  staff  to 
conduct  a  comprehensive  reevaluation 
of  NRC  physical  security  requirements. 
If  this  effort  indicates  that  NRC's 
regulations  or  requirements  warrant 
revision,  such  changes  would  occur 
through  a  public  rulemaking  or  other 
appropriate  methods. 


Issue  5:  Terminology  in  the  rule  is  not 
always  as  clear  as  it  should  be. 

Comment.  DOE  indicated  instances 
where  particular  words  or  phrases  in 
Part  63  lacked  clarity.  The  following 
specific  changes  to  the  propo.sed  rule 
were  suggested  by  DOE: 

1.  The  phrase  "*   *   *  could  adversely 
affect  safety  *   *   *,"  found  at 

§  63.32(b)(3),  should  be  replaced  with 
"*   *  *  could  constitute  a  substantial 
safety  hazard  *   *  *  '  as  defined  in  part 
21  of  this  chapter.  (The  phrase 
"substantial  safety  hazard"  is  well 
defined  in  NRC's  part  21  regulations: 
there  is  no  need  to  introduce  a  new. 
undefined  term  such  as  "adversely 
impact  safety".) 

2.  DOE  indicated  that  the  location  of 
the  compliance  point  could  be 
misinterpreted  and  recommended  that 
the  rule  use  "the  junction  of  U.S.  Route 
95  and  Nevada  Route  373"  and  delete 
"near  Lathrop  Wells,  Nevada." 

Response.  The  Commission 
inadvertently  used  two  different  phrases 
("could  adversely  affect  safety  " 
(§63.32(b)(3)|  and  "(bje  a  substantial 
safety  hazard"  (§  63.73(a)(1)))  when 
describing  requirements  for  reporting 
deficiencies  in  proposed  part  63.  The 
Commission's  intent  was  to  specify  a 
general  level  of  concern  (i.e..  could 
adversely  affect  safety)  for  deficiencies 
that  would  require  reporting  to  the  NRC 
as  specified  at  §§  63.32(b)(3)  and 
63.73(a)(1).  Although  the  proposed  rule 
used  the  phrase  "substantial  safety 
hazard"  (§  63.73(a)(1)),  it  was  not  the 
Commission's  intent  to  imply  the 
reporting  requirements  under  §63.73 
were  to  be  construed  as  the  same  as  the 
part  21  requirements  for  reporting  of 
defects.  Accordingly,  the  Commission 
will  clarify  its  intent  by  replacing  "(bje 
a  substantial  safety  hazard"  with 
"adversely  affect  safety  at  any  future 
time,"  and  identify  specific  events  and 
conditions  that  require  reporting  by 
reference  to  §  72.75  at  §  63.73(c). 

The  location  of  the  RMEI.  for 
piurposes  demonstrating  compliance 
with  the  postclosure  performance 
objectives,  is  in  the  accessible 
environment  above  the  highest 
concentration  of  radionuclides  in  the 
plume  of  contamination.  EPA  standards 
for  Yucca  Mountain  define  "accessible 
environment"  as  any  point  outside  of 
the  "controlled  area."  To  be  consistent 
with  EPA's  standards,  the  Commission 
has  incorporated  EPA's  definitions  of 
"accessible  environment"  and 
"controlled  area",  as  specified  at  40  CFR 
197.12,  into  subpart  L  of  part  63. 

Issue  6:  Address  the  technical  skills  of 
the  NRC  staff  to  regulate  a  potential 
geologic  repository'  at  Yucca  Mountain 
Project. 
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Comment.  During  the  June  15, 1999, 
public  meeting  in  Amargosa  Valley, 
Nevada,  one  individual  questioned  the 
NRC  staffs  understanding  of  the 
fundamentals  of  the  Yucca  Mountain 
Project.  This  individual  questioned  how 
the  NRC  can  regulate  such  a  highly 
technical  process  without  having  its 
own  highly  technical  persoxmel  on  staff. 
Commenters  asked  if  NRC  had  its  own 
experts  or  if  NRC  had  to  rely  solely  on 
information  collected  and  developed  by 
DOE.  Although  this  comment  is  beyond 
the  scope  of  the  rulemaking,  it  questions 
the  core  technical  expertise  of  the  NRC 
sta^  to  promulgate  and  implement  this 
rule. 

Response.  The  NRC  (and  its 
predecessor  agency,  the  Atomic  Energy 
Commission]  has  been  regulating 
civilian  uses  of  radioactive  materials  for 
nearly  five  decades.  With  increased 
awareness  in  the  area  of  radioactive 
waste  management,  beginning  in  the 
late  1970s,  the  Commission's  regulatory 
purview  was  expanded  to  include  the 
disposal  of  HLW.  As  a  complement  to 
the  existing  NRC  staff  expertise  in 
regulating  nuclear  activities  and 
facilities,  the  Commission  recruited  and 
maintained  a  core  staff  with  scientific 
expertise  in  those  areas  generally 
recognized  to  be  important  to 
radioactive  waste  management — the 
earth  sciences,  applied  mathematics, 
geotechnical  and  materials  engineering, 
and  health  physics.  In  the  late  1980s, 
the  Commission  created  a  federally- 
funded  research  and  development 
center,  the  CNWRA,  to  provide 
dedicated,  conflict-of-interest-free 
technical  assistance  as  a  further 
complement  to  its  scientific  expertise. 

In  order  to  maintain  an  independent 
technical  capability  of  the  highest  order, 
the  NRC  staff  and  its  technical 
assistance  consultants  have  been 
engaged  over  the  years  in  scientific 
investigations  and  research  necessary  to 
understand  how  to  properly  regulate  the 
management  of  radioactive  wastes.  The 
results  of  these  efforts  are  widely 
published  in  the  technical  literature.  In 
addition  to  these  efforts,  when  there  is 
a  common  interest,  the  NRC  staff  and  its 
technical  assistance  consultants  monitor 
or  engage  in  international  activities 
related  to  the  regulation  of  radioactive 
wastes  or  the  advancement  of  technical 
capability  in  radioactive  waste 
management.  To  oversee  these 
activities,  the  Commission's  ACNW 
makes  recommendations,  when 
appropriate,  to  adjust  or  expand  the 
technical  capabilities  needed  by  its  staff. 

In  summary,  the  Commission  believes 
that  the  qualifications  and  knowledge  of 
the  NRC  staff  and  its  technical 
assistance  consultants  with  respect  to 


the  important  technical  aspects  of  the 
Yucca  Mountain  Project  provide  them 
with  the  credentials,  skills,  and  state-of- 
the-art  knowledge  that  are  necessary 
and  appropriate  to  ensiue  that  NRC 
regulatory  decisions  with  respect  to 
public  health  and  safety  are  made  with 
the  highest  degree  of  scientific 
competence. 

Issue  7:  Does  Yucca  Mountain  fail  to 
comply  with  one  of  the  [technical] 
criteria  in  the  existing  (Part  60)  rule? 

Comment.  A  comment er  noted  that  it 
appears  from  DOE  analyses  that  the 
Yucca  Mountain  site  does  not  comply 
with  one  of  the  specific  criteria  in  the 
existing  rule,  not  the  proposed  new  rule. 

Response.  DOE  has  not  submitted  an 
analysis  to  NRC  for  review  that  would 
fit  the  description  of  this  comment.  In 
addition,  this  final  rule  amends  10  CFR 
60.1  to  clearly  state  that  Part  63,  not  Part 
60,  applies  to  licensing  a  disposal 
facility  at  Yucca  Mountain,  Nevada. 

Issue  8:  How  should  the  material 
control  and  accounting  program  balance 
the  need  for  inspections  with  worker 
exposures? 

Comment.  One  commenter  suggested 
that  the  program  for  maintaining 
material  control  and  accounting  should 
balance  the  need  for  periodic 
inspections  with  the  potential  for 
increased  exposures  of  the  inspectors.  It 
was  recommended  that  DOE  and  NRC 
should  agree  on  how  and  when  to 
terminate  material  control  and 
accounting  surveillance. 

Response.  The  Commission  agrees 
with  the  comment  that  workers  should 
be  protected  from  unnecessary  doses 
due  to  repository  operations.  Although 
the  requirement  for  conducting  a 
physical  inventory  of  HLW  (reference  to 
§  72.72  at  §  63.78)  extends  over  the 
operational  period  of  the  repository,  the 
regulations  provide  flexibility  to  the 
Commission  in  determining  the 
frequency  for  conducting  the  physical 
inventories.  Determination  of  an 
appropriate  frequency  for  conducting 
the  inventories  will  consider  such 
things  as  DOE's  proposal  for  the 
material  control  and  accounting 
program,  the  requirements  for  material 
control  and  accounting,  and  safety  of 
inspectors.  It  is  anticipated  that  the 
fiwiuency  for  conducting  inventories 
could  vary  due  to  significant  changes  in 
operations  (i.e.,  emplacement  versus 
post-emplacement  activities)  over  the 
long  operational  period  {e.g.,  100  years) 
for  the  repository.  The  Commission 
considers  a  decision  on  how  and.  when 
to  terminate  material  control  and 
accounting  to  be  unnecessary  and 
prematiu«.  The  regulations  provide  the 
necessary  flexibility  for  the  Commission 
to  determine  how  and  when  to 


terminate  the  material  control  and 
accounting  that  would  consider  the 
important  issue  raised  by  the 
commenter. 

/ssue  9;  All  references  to  "  *  *  * 
decontamination  or  dismantlement 
*  *  *"  of  geologic  repository  facilities 
in  the  proposed  rule  (e.g.,  §  63.21) 
should  be  revised  to  refer  to  "  *  *  * 
decontamination  or  decontamination 
and  dismantlement  *  *  *"  to  avoid 
confusion  about  the  need  for 
decontamination. 

Comment.  EPA  suggested  that  the 
reference  to  decontamination  and 
dismantlement  in  the  proposed  rule 
needed  clarification  because  the  cvurent 
language  implies  that  facilities  that 
needed  dismantlement  did  not  need  to 
be  decontaminated. 

Response.  The  Commission  agrees 
with  this  comment  and  has  revised  the 
proposed  rule  as  suggested. 

Issue  10:  Should  mere  be  additional 
requirements  for  the  content  of  the 
application? 

Comment.  One  commenter 
recommended  that  the  contents  of  the 
license  application  at  §  63.21  (c)(l)(iv) 
should  also  include  information  on  the 
hydrology,  geology,  and  climate  at  and 
near  the  chosen  location  for  the  critical 
group. 

Response.  In  general,  the  Commission 
agrees  with  this  comment  to  the  extent 
that  the  Commission  anticipates  that  it 
will  need  such  information  because  it 
has  a  bearing  on  understanding  the 
lifestyles  and  habits  of  the  RMEI. 
However,  in  the  Commission's  view,  the 
type  of  information  suggested  by  the 
commenter  is  already  included  in  the 
regtilations  at  §  63.21(c)(1).  Nonetheless, 
the  Commission  expects  that  this 
subject  will  be  addressed  in  the  YMRP, 
which  describes  the  required  contents' 
and  methods  for  the  NRC  staff  review  of 
any  potential  DOE  construction 
authorization  application,  as  well  as 
DOE's  compliance  demonstration  with 
the  rule.  At  the  appropriate  time,  the 
YMRP  will  be  shared  with  interested 
stakeholders  and  published  for  public 
comment.  Based  on  the  public 
comments  received,  the  staff  will 
determine  if  additional  revisions  to  the 
YMRP  or  regulations  are  necessary  (e.g., 
additional  information  to  be  included  in 
the  content  of  the  application  and  a 
requirement  for  DOE  to  address  all  the 
issues  in  the  YMRP). 

Issue  1 1 :  Does  the  requirement  for 
collecting  information  during 
construction  (§63.72)  take  precedence 
over  preservation  of  the  design 
integrity? 

Comment.  It  should  be  recognized 
that  there  is  the  possibility  that  the 
collection  of  certain  types  of  data  could 
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have  a  negative  effect  on  the  waste 
isolation  capabilities  of  the  site.  The 
proposed  requirements  found  in  §63.72 
should  be  modified  to  recognize  that 
data  should  be  collected  only  when  it  is 
determined  that  the  activities  will  have 
no  adverse  effect  on  the  long-term 
performance  of  the  repository. 

Response.  The  Commission  shares  the 
commenter's  concern  that  the  collection 
of  data  could  (potentially)  have  an 
adverse  effect  on  the  long-term 
performance  of  the  repository.  In  this 
regard,  it  should  be  noted  that  the 
Commission  is  not  in  favor  of  any 
particular  data  collection  techniques  nor 
would  it  encourage  data  collection  that 
could  potentially  affect  the  long-term 
performance  of  the  repository  or  the 
effectiveness  of  its  barriers  be  they 
natural  or  engineered.  Nonetheless, 
during  repository  construction,  DOE 
will  need  to  collect  data  to  confirm 
certain  design  (and  performance) 
parameters  as  well  as  to  identify 
previously  undetected  geologic 
conditions  so  as  to  have  confidence  that 
the  repository  will  function  as  intended. 
To  ensure  that  these  activities  have  no 
effect  on  long-term  repository 
performance,  consistent  with  section 
113(b)(l)(A)(ii)  of  the  NWPAA,  DOE 
will  need  to  describe  its  data  collection 
plans  during  construction  in  the  manner 
described  in  §63.72  so  that  their  effect, 
if  any,  on  containment  and  waste 
isolation  can  be  independently 
evaluated  by  the  NRC  staff. 

Issue  12:  The  reference  to  §  63.51(a)(2) 
(postclosiu-e  monitoring  program)  in 
§§  63.71(b)  (records  and  reports)  and 
63.72(a)  (construction  records)  should 
be  changed  to  refer  to  §  63.51(a)(3) 
(measures  to  regulate  or  prevent 
activities  that  could  impair  repository' 
long-term  performance). 

Comment.  Section  63.51(a)(3)  refers  to 
the  description  of  the  program  for  the 
postclosure  monitoring  program  for  the 
repository  and  not  to  record  retention. 
The  proposed  requirements  in 
§§  63.71(b)  and  63.72(a)  also  bear  some 
relation  to  postclosure  design,  and  this 
should  be  clarified  in  the  rule. 

Response.  The  commenter  is  correct, 
and  the  final  rule  contains  the  correct 
reference. 

Issue  13:  It  is  not  clear  how  liquid 
HLW  fits  into  DOE's  disposal  scenario. 

Comment.  From  the  definition  of 
HLW  found  at  §63.2,  it  would  appear 
that  liquid  HLW  could  also  be  disposed 
of  at  Yucca  Moimtain. 

Response.  Because  of  processing  in 
the  nuclear  fuel  cycle,  some  HLW  can 
occur  in  the  liquid  (aqueous)  state. 
However,  this  waste  type  is  not 
expected  to  be  disposed  of  at  Yucca 
Mountain.  Rather,  liquid  HLW  will  be 


vitrified — mixed  with  molten  glass  and 
solidified — to  reduce  the  actual  volume 
of  waste  and  make  it  easier  to  handle. 
The  definition  of  HLW  found  at  §  63.2 
was  intended  only  to  provide  a 
technically  correct  definition  of  HLW  in 
its  various  states.  To  provide  further 
clarification,  the  definition  has  been 
revised  to  better  reflect  the  language  in 
the  Nuclear  Waste  Policy  Act  of  1982 
and  final  40  CFR  part  197,  and 
continues  to  include  the  reference  to 
irradiated  reactor  fuel  consistent  with 
the  definition  in  the  proposed  rule. 

Issue  14:  Should  climatological  data 
be  included  for  the  update  of  the 
application  and  EIS? 

Comment.  EPA  suggested  that 
climatological  data  should  be  included 
in  the  types  of  data  to  be  updated  in  the 
application  and  EIS  [§  63.24(b)(1)]. 

Response.  The  list  of  information  to 
be  updated  at  §  63.24(b)(1)  includes 
meteorological  data.  Meteorological  data 
are  used  as  a  general  term  indicating 
weather  related  information  that  would 
include  information  necessary  to  make 
inferences  regarding  climate.  The 
addition  of  the  word  climatological  is 
not  needed:  therefore,  the  language  in 
proposed  part  63  will  be  retained  in 
final  part  63. 

6    Beyond  the  Scope  of  This 
Rulemaking 

The  following  comments  addressed 
issues  that  are  beyond  the  scope  of  this 
rulemaking.  Many  of  the  comments  in 
this  category'  were  directed  at  the 
hearing  process,  transportation,  the 
selection  of  Yucca  Mountain  as  a 
potential  site  for  a  geologic  repository, 
or  objected  to  deep  geologic  disposal  as 
a  method  of  managing  HLW.  Part  63 
does  not  affect  these  issues  because  they 
already  have  been  determined  by 
legislation,  are  pertinent  to  other 
regulations  or  rulemakings  but  not  to 
part  63,  or  because  the  provisions  of 
part  63  are  limited  to  specific  regulatory 
areas  while  these  issues  are  much 
broader. 

6. 1     Hearing  Process 

Issue:  Will  the  Commission  amend 
the  hearing  process  for  repository 
licensing  to  provide  for  informal, 
legislative-style  hearings? 

Comment.  Some  commenters, 
including  EPA,  urged  NRC  to  change  its 
hearing  process  to  provide  for  informal, 
legislative-style  hearings  for  repository 
licensing.  One  commenter  suggested 
that  the  Commission  itself  be  the 
hearing  board.  NEI  expressed  the  view 
that  a  legislative-style  hearing  process  is 
more  conducive  to  effective  scientific 
inquiry  than  formal  adjudicatory 
procedures.  NRC's  decision  on  whether 


to  adopt  an  informal  process  for 
repository  licensing,  in  NEI's  view, 
should  not  be  tied  to  the  generic 
question  whether  to  revise  the  overall 
hearing  process  but,  instead,  should  be 
the  subject  of  a  separate  rulemaking. 
However,  another  commenter  strongly 
opposed  any  suggestion  to  depart  from 
formal  trial-type  adjudicatory  and 
evidentiary  hearing  rules  in  10  CFR  part 
2  for  this  potentially  complex  and  first- 
of-a-kind  licensing  proceeding. 

Response.  In  the  proposed  rule,  the 
Commission  told  commenters  that  it 
had  a  broad  study  of  the  NRC  hearing 
process  underway,  including  the 
process  that  would  be  used  for 
repository  licensing.  The  Commission 
stated  that  it  was  inclined  to  provide  for 
informal  hearings  for  both  construction 
authorization  and  licensing  to  receive 
and  possess  waste.  If  the  Commission 
were  to  conclude  that  changes  to  the 
hearing  process  are  warranted,  the 
Commission  stated  that  it  would 
propose  them  for  adoption  in  a  separate 
notice  and  comment  rulemaking.  For 
that  reason,  the  Commission  did  not 
seek  comments  on  potential  changes  to 
the  hearing  process  in  this  rulemaking. 
Subsequently,  the  Commission  finished 
its  study  of  the  NRC  hearing  process  and 
directed  the  staff  to  prepare  a  proposed 
rule  to  provide  changes  to  that  process. 
The  proposed  rule  was  published  on 
April  16.  2001  (66  FR  19610)  and  the 
comment  period  closes  on  September 
14,  2001  (extension  of  comment  period, 
66  FR  27045;  May  16.  2001).  In  this 
recent  notice,  the  Conunission  proposes 
to  use  formal  hearing  procedures  in 
proceedings  for  the  initial  authorization 
to  construct  a  geologic  repository' 
operations  area  and  proceedings  for 
initial  authorization  to  receive  and 
possess  high-level  waste  at  the 
repository.  However,  amendments  to  the 
construction  authorization  and  to  the 
authorization  to  receive  and  possess 
high-level  waste  may  be  conducted 
under  informal  hearing  procedures.  See 
proposed  §  2.310(e).  The  Commission 
will  make  its  final  determinations  on 
these  issues  in  a  final  rule  after  it  has 
considered  all  public  comments 
received  in  this  separate  rulemaking. 

6.2     Transportation 

Issue  1:  What  regulations  or  controls 
will  be  used  to  ensure  nuclear  waste  is 
transported  safely  including  operations 
at  an  intermodal  transfer  facility? 

Comment.  Commenters  raised 
concern  that  the  risks  for  transporting 
nuclear  waste  were  not  being  addressed 
in  proposed  part  63.  Many  commenters 
interpreted  the  absence  of  transportation 
criteria  in  proposed  part  63  as  an 
indication  that  NRC  has  deemphasized 
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transportation  issues.  One  commenter 
raised  concern  over  the  possibility  of 
terrorism  and  theft  of  spent  fuel 
shipments. 

Response.  Nuclear  waste 
transportation  safety  is  not  specifically 
addressed  by  the  proposed  part  63 
because  it  is  beyond  the  scope  of  this 
rulemaking.  Issues  related  to  terrorism 
or  theft  of  spent  fuel  shipments  during 
transport  are  also  beyond  the  scope  of 
this  part  63  rulemaking.  Nothing  in  this 
rule  changes  the  existing  regulatory 
regime  governing  the  transportation  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste.  In  light  of  the 
terrorist  attacks  of  September  11,  2001, 
the  Commission  has  directed  the  staff  to 
conduct  a  comprehensive  reevaluation 
of  NRC  physical  security  requirements. 
If  this  effort  indicates  that  NRC's 
regulations  or  requirements  warrant 
revision,  such  changes  would  occur 
through  a  public  rulemaking  or  other 
appropriate  methods. 

Section  180  of  the  NWPA  requires 
DOE  to  use  packages  that  have  been 
certified  by  NRC  for  transportation  of 
spent  nuclear  fuel  and  HLW.  The  NRC 
regulations  in  10  CFR  part  71  specify 
the  standards  for  certification.  These 
standards  provide  that  a  package  must 
prevent  the  loss  or  dispersion  of 
radioactive  contents,  provide  adequate 
shielding  and  heat  dissipation,  and 
prevent  nuclear  criticality  under  both 
normal  and  accident  conditions  of 
transportation. 

Section  180  of  the  NWTA  also 
requires  that  DOE  abide  by  NRC 
regulations  regarding  advance , 
notification  of  State  and  local 
governments  prior  to  transportation  of 
spent  nuclear  fuel  or  high-level 
radioactive  waste.  These  advance 
notification  requirements  are  set  forth  in 
10  CFR  73.37.  The  NWPA  also  requires 
DOE  to  provide  funds  and  technical 
assistance  for  training  of  local  public 
safety  officials  (e.g.,  emergency 
responders)  along  the  routes. 

In  Volume  II  of  the  Draft 
Environmental  Impact  Statement  for  a 
Geologic  Repository  for  the  Disposal  of 
Spent  Nuclear  Fuel  and  High  Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  Nevada,  dated  July  1999 
(DEIS)  (at  1-23),  DOE  states  that  its 
proposed  procedures  for  implementing 
Section  180  of  the  NWTA  provide  that 
routing  for  shipments  to  Yucca 
Mountain  would  comply  with 
applicable  regulations  of  the  U.S. 
Department  of  Transportation  (DOT)  in 
effect  at  the  time  of  such  shipments. 
DOT  regulations  on  route  approval  for 
transporting  radioactive  material  by 
highway  and  State  or  Tribal  designation 
of  preferred  routing  [as  an  alternative  to 


Interstate  System  highways]  are 
contained  in  49  CFR  397.101,  397.103, 
and  397.201. 

A  DOT-NRC  Memorandum  of 
Understanding  (44  FR  38690;  July  2, 
1979)  specifies  that,  in  general,  the  DOT 
is  responsible  for  regulating  safety  in 
transportation  of  all  hazardous 
materials,  including  radioactive 
material.  The  NRC  is  responsible  for 
regulating  safety  in  receipt,  possession, 
use,  and  transfer  of  radioactive 
materials.  The  NRC  also  reviews  and 
approves  package  designs  for 
transporting  fissile  material  and  other 
radioactive  material  in  quantities 
exceeding  Type  A  limits.  Facilities 
which  temporarily  handle  and  store 
radioactive  material  during  and 
incidental  to  their  transport  (i.e., 
movement),  such  as  operations  at  an 
intermodal  transfer  facility,  are  subject 
to  DOT  requirements. 

Issue  2:  How  will  transportation 
routes  be  selected  and  will  local 
governments  and  communities  be 
informed  and  consulted  about  the 
routes? 

Comment.  Commenters  raised  a 
number  of  questions  regarding  the 
selection  of  transportation  routes  for 
nuclear  waste,  such  as:  (1)  Will  DOE 
analyze  the  impacts  of  transportation 
routes;  (2)  Can  rural  roads  be  used  to 
safely  transport  large  nuclear  waste 
shipments;  (3)  Will  transportation  route 
selection  be  addressed  in  DOE's  license 
application;  (4)  Will  local  governments 
and  conunimities  be  able  to  participate 
in  route  selection;  and  (5)  Does  NRC 
require  DOE  contractors  to  be 
responsible  for  transporting  waste  or  are 
third-party  contractors  responsible  for 
transporting  waste. 

Response.  The  routing  requirements 
and  practices  largely  depend  upon 
whether  a  particular  shipment  is  made 
by  highway  or  railway.  DOE  is 
evaluating  its  options  regarding  the  mix 
of  road  and  rail  shipments  to  the 
potential  repository  and  will  decide  the 
appropriate  level  of  analysis  needed  for 
transportation  routes. 

As  noted,  DOE  has  stated  that  routing 
of  shipments  of  spent  nuclear  fuel  and 
high-level  waste  will  comply  with 
applicable  DOT  regulations  (DEIS,  Vol. 
II.  at  1-23).  The  DEIS  (Vol.  I  and  Vol.  II. 
Appendix  J)  also  contains  a  discussion 
of  the  impacts  associated  with 
shipments  to  the  proposed  repository. 
The  DOT  regulations  (49  CFR  part  397) 
provide  that  shipments  are  to  be  on 
preferred  routes  (Interstate  System 
highways  and  city  bypasses)  or  State-or 
Tribal-designated  preferred  routes  (i.e.. 
alternate  routes).  These  routing 
requirements  were  developed  by  the 
DOT  considering  the  risks  of 


transportation.  Fiulher,  DOT  has 
published  guidelines  (DOT/RSPA/HMS/ 
92-02)  for  State  or  Tribal  agencies  to  use 
in  performing  route  analyses  to  ensure 
that  the  overall  risk  of  the  shipments  to 
the  public  is  considered  in  designating 
preferred  routes.  The  degree  of  local 
participation  in  the  State  or  Tribal 
routing  agency's  process  may  vary  bota 
State  to  State  or  from  Tribe  to  Tribe. 

NRC  licensees,  contractors  of  NRC 
licensees,  DOE.  and  DOE  contractors 
who  are  transporting  spent  fuel  by 
highway  must  abide  by  the  DOT'S 
routing  rules  when  they  transport  spent 
fuel  by  highway.  There  are  no  Federal 
regulations  for  selecting  railway  routing. 
Once  a  highway  or  railway  route  is 
selected,  the  route  is  reviewed  by  the 
NRC  for  physical  protection  purposes. 
NRC  aimually  publishes  a  report, 
"Public  Information  Circular  for 
Shipments  of  Irradiated  Reactor  Fuel" 
(NUREG-0725,  Rev.  13, 1998),  that 
describes  the  routes  taken  by 
commercial  spent  fuel  shipments.  For 
physical  protection  reasons,  certain 
information  on  shipments  is  protected 
from  general  release  until  after  the 
shipment  (or  series  of  shipments)  is 
completed. 

Issue  3:  What  criteria  will  be  used  to 
ensure  the  shipping  cask  can  survive  a 
variety  of  challenges  during 
transportation? 

Comment.  Commenters  inquired  into 
how  shipping  casks  were  designed  and 
who  was  responsible  for  manufacturing 
the  casks.  Additionally,  one  commenter 
asked  whether  the  shipping  cask  design 
and  testing  consider  specific  accident 
scenarios,  including  sabotage. 

Response.  An  application  for  a  cask 
design  is  submitted  to  NRC  by  the  cask 
vendor,  and  an  approval  certificate  must 
be  issued  by  NRC  before  a  cask  can  be 
used  to  transport  spent  fuel.  Typically, 
private  firms  manufactiu«  a  cask  imder 
contract  to  the  cask's  vendor.  NRC 
requires  that  casks  be  designed, 
fabricated,  used,  and  maintained  under 
an  NRC-approved  QA  plan.  Activities 
under  these  plans  are  subject  to  NRC's 
inspection  and  enforcement  programs. 
Safety  standards,  design  criteria,  and 
design  test  requirements  for  spent  fuel 
casks  are  set  forth  in  NRC  regulations  at 
10  CFR  part  71.  Casks  must  be  designed 
to  withstand  a  series  of  impact, 
punctiue,  and  fire  environments, 
thereby  providing  reasonable  assurance 
that  packages  will  withstand  serious 
transportation  accidents.  NRC 
regulations  require  that  casks  protect 
against  the  loss  or  dispersion  of 
radioactive  contents,  provide  adequate 
shielding  and  heat  dissipation,  and 
prevent  nuclear  criticality,  under  both 
incident-free  and  accident  conditions  of 
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transportation.  NRC  conducts  an 
independent  design  review  prior  to 
issuing  a  cask  certificate. 

In  the  1980's,  NRC  sponsored 
experiments  and  studies  of  the  effects  of 
sabotage  on  casks  that  meet  NRC's  safety 
standards.  In  addition,  DOE  has 
sponsored  similar  studies,  most  recently 
in  1999.  The  estimated  performance  of 
spent  fuel  casks  during  historically 
severe,  actual  accidents  (viz.,  these 
severe  accidents  did  not  actually 
involve  radioactive  materials)  was 
investigated  as  part  of  the  NRC- 
sponsored  study  (e.g.,  Fischer,  L.E.,  et. 
al.,  "Shipping  Container  Response  to 
Severe  Highway  and  Railway  Accident 
Conditions,"  NUREG/CR^829, 1987). 
NRC's  studies  show  that  risks  are  low, 
from  both  incident-free  shipments  of 
radioactive  material  and  possible 
accidents  during  transport.  Therefore, 
the  Commission  has  found  that 
approved  cask  designs  provide  an 
adequate  level  of  protection  of  public 
health  and  safety. 

Issue  4:  Will  dose  estimates  be 
calculated  for  exposures  frt)m 
transportation  and  operations  at  an 
intermodal  transfer  facility? 

Continent.  A  commenter  asked  that 
dose  estimates  be  calculated  for 
exposines  from  transportation  emd 
operations  at  an  intermodal  transfer 
facility. 

Response.  NRC  has  estimated  the 
radiation  doses  to  the  popiUation  as  a 
result  of  transportation  of  radioactive 
material.  These  estimates  are  performed 
as  part  of  environmental  impact  studies 
such  as  NUREG-0170  (1977),  "Final 
Environmental  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes." 

The  specific  operations  that  would 
occur  at  an  intermodal  transfer  fecility 
related  to  the  repository  have  not  been 
identified.  Consequently,  NRC  is  not 
aware  of  radiation  dose  estimates  that 
have  been  performed  for  that  facility. 
Furthermore,  the  NRC  notes  that  DOT 
requirements  govern  radiation  safety  for 
facilities  which  temporarily  handle  and 
store  radioactive  material  during  and 
incidental  to  their  transport  (i.e., 
movement),  such  as  operations  at  an 
intermodal  transfer  facility. 

6.3    Other  Comments 

Issue  1 :  Should  nuclear  waste  be  sent 
somewhere  else/out  of  Nevada? 

Comment.  A  number  of  commenters 
believed  that  nuclear  waste  should  be 
sent  somewhere  else  (other  than  Yucca 
Mountain),  or  out  of  Nevada.  Yucca 
Mountain  was  viewed  as  imsafe. 
Commenters  did  not  want  a  nuclear 
waste  repository  constructed  there  and 
strongly  objected  to  disposal  of 


radioactive  waste  there.  An  opposing 
view  was  expressed  by  other 
commenters  who  stated  that  Yucca 
Mountain  was  the  best  place  for 
disposal  of  radioactive  waste.  One 
commenter  just  wanted  the  waste  kept 
safe. 

Response.  The  NWPAA  authorizes 
characterization  of  only  Yucca 
Mountain,  Nevada,  as  a  potential 
repository  site.  Part  63  does  not  select 
Yucca  Mountain  as  a  site  for  a  potential 
repository.  Part  63  is  being  promulgated 
to  provide  reasonable  assivance  that,  if 
a  repository  is  built  and  operated  at 
Yucca  Mountain,  public  health  and 
safety  will  be  protected. 

Issue  2:  Is  there  a  better  solution  for 
managing  nuclear  waste  than  geologic 
disposal? 

Comment.  There  were  a  number  of 
comments  focused  on  whether  an 
alternative  should  be  used  for 
management  of  radioactive  waste.  Some 
commenters  stated  that  the  use  of  onsite 
storage  (i.e.,  at  nuclear  reactors)  of 
nuclear  waste  should  be  pursued.  This 
would  avoid  transportation  risks  and  be 
a  suitable  interim  method  of  managing 
nuclear  waste  until  a  safe  long-term 
disposal  method  was  foimd.  However, 
one  commenter  stated  that  it  was 
appropriate  and  safe  to  place  the  waste 
in  one  location.  Newly  emerging 
technologies,  such  as  transmutation, 
were  cited  by  some  commenters  as 
methods  that  could  reduce  the  hazard  of 
the  waste.  A  conunenter  noted  that  the 
materials  making  up  the  waste  could  be 
used  in  the  future;  there  were  numerous 
applications.  Comments  were  received 
opposing  imderground  disposal  of  spent 
fuel  rods  as  imsafe,  and  not  the  best 
answer  for  disposal,  and  that  only 
cooled  spent  fuel  rods,  but  no 
plutonium,  should  be  stored  at  Yucca 
Mountain  or  the  NTS. 

Response.  The  decision  about  how  to 
manage  HLW  and  spent  fuel  does  not 
result  from  part  63.  Deep  geologic 
disposal  of  HLW  was  authorized  by  the 
NWPA.  The  NWPAA  and  the  EnPA 
continue  the  U.S.  government  policy  of 
disposal  of  HLW.tn  a  geologic 
repository.  Nothing  in  part  63  changes 
this  method  of  managing  HLW 
authorized  by  existing  law.  The 
regulations  in  part  63  are  designed  to 
provide  reasonable  assurance  of 
protection  of  public  health  and  safety 
from  any  radioactive  material  disposed 
of,  including  surplus  weapons 
plutonium. 

Issue  3:  Who  should  manage  the 
Yucca  Mountain  project? 

Comment.  Commenters  suggested  that 
the  University  of  Nevada  at  Las  Vegas 
should  manage  the  Yucca  Mountain 
project. 


Response.  The  NWPA  gives  DOE  the 
responsibility  for  management  of  the 
Yucca  Mountain  project.  DOE  must 
address  how  to  carry  out  its 
responsibility  for  management  of  the 
Yucca  Mountain  project. 

Issue  4:  Should  nuclear  power  be 
used? 

Comment.  A  commenter  opposed  the 
use  of  nuclear  power  as  wasteful  and 
the  source  of  dangerous  long-lived 
radioactive  products.  Another 
commenter  said  that  sources  of  enei^ 
other  than  fission  should  be  - 
investigated. 

Response.  Part  63  establishes 
requirements  for  disposal  of  HLW  at  a 
potential  repository  at  Yucca  Mountain. 
It  does  not  encourage  or  restrict  the  use 
of  nuclear  power.  The  NRC  is 
establishing  part  63  in  accordance  with 
its  statutory  responsibilities  under  the 
Atomic  Energy  Act  (AEA),  the  NWPAA. 
and  the  EnPA. 

Issue  5:  How  much  money  has  been 
spent  on  Yucca  Mountain? 

Comment.  A  commenter  wanted  to 
know  how  much  money  had  been  spent 
on  the  Yucca  Mountain  project. 

Response.  The  DOE  publishes  reports 
that  give  details  of  its  budget  and 
spending  on  the  Yucca  Mountain 
project.  Expenditures  are  the  subject  of 
appropriations  by  Congress  and 
oversight  by  both  Congress  and  the 
General  Accounting  Office.  In  May 
2001,  DOE  published  its  most  recent 
cost  estimates  (see  "Analysis  of  the 
Total  System  Lifecycle  Costs  of  the 
Civilian  Radioactive  Waste  Management 
Program,"  DOE/RW-0533,  May  2001; 
available  on  DOE's  Web  page  at  http:// 
www.rw.doe.gov]. 

Issue  6:  What  happens  if  the  Yucca 
Mountain  project  is  developed  and 
Congress  cuts  the  budget  for  it?  Or 
appoints  a  weaker  agency  to  oversee  the 
project? 

Comment.  A  commenter  noted  that 
Congress  had  cut  EKDE's  budget  for 
Yucca  Mountain  in  past  years.  What 
will  NRC  do,  especially  regarding 
monitoring,  if  construction  of  the 
project  is  imderway,  and  a  budget  cut 
occurs? 

Response.  Responsibility  for  the 
Yucca  Moimtain  project  rests  with  DOE. 
Changes  in  budget  levels  for  the  Yucca 
Mountain  project  would  have  to  be 
addressed  by  DOE  in  its  planning  for  the 
project.  If  the  Commission  believes  that 
it  does  not  have  sufficient  funds  to  carry 
out  its  mission  to  protect  public  health 
and  safety,  it  would  ask  Congress  for 
additional  funding. 

Issue  7:  Will  the  NRC  staff  seek  input 
from  local  governments  to  assist  it  in 
providing  comments  to  the  EKDE  on  the 
DEIS  for  Yucca  Mountain? 
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Comment.  One  commenter  asked  the 
NRC  to  seek  input  from  local 
governments  to  assist  the  NRC  in 
providing  comments  on  the  DOE's  DEIS. 

Response.  The  NRC  is  expected, 
under  the  NWPA,  to  comment  on  the 
DEIS  during  the  DEIS  public  comment 
period.  The  NRC  provided  comments 
for  DOE  to  consider  as  part  of  the  DEIS 
public  comment  process.  In  preparing 
these  comments,  the  NRC  staff  observed 
DOE'S  DEIS  public  meetings  to  better 
understand  what  DEIS  issues  were  of 
concern  to  the  public.  In  addition,  the 
NRC  staff  conducted  its  own  meetings 
with  AULG  officials  and  conducted  a 
public  meeting  in  Caliente  (Nevada)  to 
discuss  the  NRC  role  with  respect  to  the 
EIS,  as  it  was  formulating  its  comments. 
For  its  part,  the  Commission  invited 
AULGs,  stakeholders,  and  other 
interested  parties  to  express  their  views 
on  the  DEIS  during  a  public  meeting  on 
January  21.  2000.  The  Commission  has 
considered  these  views  before 
forwarding  its  comments  to  DOE. 

Issue  8:  Does  the  public  have  enough 
time  to  prepare  comments  on  DOE's 
DEIS  for  Yucca  Mountain  and  attend 
NRC  meetings  on  part  63? 

Comment.  The  NRC  staff  was  asked  at 
several  public  meetings  to  avoid 
scheduling  future  public  workshops  and 
meetings  on  part  63  during  the  DEIS 
public  comment  period. 

Response.  The  Commission  is 
sensitive  to  the  issue  being  raised  here 
and  notes  that  the  NRC  is  making  every 
effort  practical  to  schedule  its  public 
workshops  and  meetings  in  such  a  way 
so  as  to  afford  the  public  opportunity  to 
participate  in  other  agencies"  activities. 
Accordingly,  the  Commission  held  only 
one  meeting  on  part  63  during  the 
public  comment  period  on  the  DEIS. 

Issue  9:  What  aoout  the  possibility 
that  a  waste  repository  at  Yucca 
Mountain  would  be  a  target  in  the  event 
of  a  nuclear  Wcir? 

Comment.  A  commenter  stated  that 
the  Air  Force  base  and  Hoover  dam 
would  be  likely  targets  in  the  event  of 
war.  If  a  repository  were  developed  at 
Yucca  Mountain,  that  would  also  be  a 
target. 

Response.  Consideration  of  the  effects 
of  wars  and  military  actions  is  beyond 
the  scope  of  NRC's  responsibility.  The 
NRC  has  not  taken  into  account  the 
effects  of  war  in  developing  part  63. 

Issue  1 0:  Decisions  regarding  the 
licensing  of  a  potential  geologic 
repository  at  Yucca  Mountain  should  be 
left  to  the  voters  to  decide. 

Comment.  A  commenter  stated  that 
important  decisions,  such  as  the 
potential  geologic  repository,  should  be 
placed  on  a  nationwide  ballot  for  the 
voters  to  decide. 


Response.  The  NWPA  and  the  EnPA 
establish  the  framework  for  licensing  a 
potential  geologic  repository  at  Yucca 
Mountain.  This  legislation  gives  the 
NRC  the  responsibility  for  making  a 
licensing  decision  on  such  a  potential 
repository.  Under  this  framework  for 
licensing,  there  are  opportunities  for 
public  input  in  the  licensing  process. 
The  requirements  promulgated  here  as 
part  63  do  not  make  any  change  in 
public  input  opportiuiities  already 
established. 

Issue  1 1 :  How  much  radiation  is  being 
released  from  nuclear  facilities? 

Comment.  Commenters  wanted  to 
know  how  much  radiation  was  being 
released  from  nuclear  facilities  around 
the  U.S.  and  what  is  being  done  to 
control  those  releases. 

Response.  The  NRC's  Annual 
Report— Reactors,  NUREG-1272,  Vol. 
11,  No.l,  November  1998,  gives  annual 
exposures  to  the  average  person  in  the 
U.S.  of  less  than  1  mrem  (0.01  mSv) 
TEDE  from  the  entire  nuclear  fuel  cycle, 
including  operation  of  reactors.  All  NRC 
licensees  are  required  to  limit  radiation 
exposures  from  licensed  activities  in 
accordance  with  NRC  regulations  in  10 
CFR  part  20, 10  CFR  part  50,  Appendix 
I,  and  10  CFR  part  72. 

Issue  12:  Is  radioactive  material 
recycled  into  consumer  products? 

Comment.  One  commenter  was 
concerned  about  potential  exposure 
from  radioactive  material  that  has  been 
recycled  into  consumer  products. 

Response.  Fart  63  is  concerned  only 
with  disposal  of  HLW  in  a  potential 
geologic  repository  at  Yucca  Mountain, 
Nevada.  There  are  no  provisions  in  this 
final  rule  that  affect  recycling  of 
radioactive  material  into  consumer 
products. 

NRC  is  in  the  preliminary  stages  of 
examining  its  approach  for  controlling 
solid  material.  A  paper  that  discusses 
issues  associated  with  alternative 
courses  of  action  was  published  in  the 
Federal  Register  on  June  30, 1999  (64 
FR  35090).  This  issues  paper  is  also 
available  at  NRC's  web  site. 

Issue  13:  Does  NRC  regulate  the 
transportation  of  nuclear  weapons? 

Comment.  One  commenter  inquired 
as  to  NRC's  role  in  the  transportation  of 
nuclear  weapons. 

Response.  The  NUC  does  not  have 
authority  to  regulate  the  transportation 
of  nuclear  weapons.  The  NRC's 
regulations  for  packaging  and 
transportation  of  radioactive  materials, 
10  CFR  part  71,  do  not  apply  to 
transportation  of  nuclear  weapons. 


IV.  Changes  from  the  Proposed  Rule 

Subpart  A — General  Provisions 
Section  63.2    Definitions 

Several  terms  have  been  deleted  and 
definitions  revised  either  to  conform 
with  the  final  EPA  standard  (40  CFR 
part  197)  or  to  provide  needed 
clarification.  The  terms  annual  dose  and 
expected  annual  dose  have  been 
replaced  by  a  single  definition  for  TEDE 
(total  effective  dose  equivalent)  that 
provides  for  the  use  of  organ  weighting 
factors  for  assessing  potential  doses  to 
members  of  the  public.  The  term  critical 
group  has  been  deleted,  and  the  term 
reasonably  maximally  exposed 
individual  added  and  defined.  The  term 
design  basis  event  has  been  deleted,  and 
replaced  with  the  terms  event  sequence 
and  initiating  event  (the  term  design 
basis  event  has  been  replaced 
throughout  the  rule  wiUi  event 
sequence).  The  term  integrated  safety 
analysis  has  been  deleted,  and  replaced 
with  the  term  preclosiire  safety  analysis 
(the  term  integrated  safety  analysis  has 
been  replaced  throughout  the  rule  with 
preclosure  safety  analysis).  The 
definition  of  performance  confirmation 
has  been  revised  to  more  clearly  reflect 
the  intent  of  the  general  requirements 
for  performance  confirmation  at 
§  63.131(a).  The  definition  of  the 
engineered  barrier  system  has  been 
revised  to  include  engineered 
components  and  systems  other  than  the 
waste  package  (e.g.,  drip  shields).  The 
definition  of  retrieval  has  been  revised 
to  clarify  that  retrieval  means  the  act  of 
"permanently"  removing  radioactive 
waste.  The  clarification  to  the  definition 
of  retrieval  was  done  to  differentiate  it 
from  operational  activities  {e.g.,  DOE 
might  intentionally  remove  one  or 
several  waste  packages  from  its 
emplacement  location  and  re-emplace 
them  either  at  the  same  or  a  different 
location  in  the  underground  facility 
during  the  operational  life  of  the 
repository  as  part  of  testing, 
demonstration,  repair,  maintenance  or 
performance  confirmation)  that  would 
not  be  considered  as  permanent 
retrieval.  The  definition  for  high-level 
waste  has  been  modified  to  more  closely 
reflect  the  definition  provided  in  the 
Nuclear  Waste  Policy  Act  of  1982  and 
final  %0  CFR  part  197.  The  definition  for 
the  saturated  zone  has  been  revised  to 
more  accurately  describe  the  intent  of 
the  definition.  Other  definitions  have 
been  modified  in  whole  or  in  part  to 
conform  with  the  final  40  CFR  part  197, 
including  barriers,  important  to  waste 
isolation,  isolation,  performance 
assessment,  and  reference  biosphere. 
The  definition  for  ground  water  has 


Federal  Register / Vol.  66,  No.  213 /Friday.  November  2,  2001 /Rules  and  Regulations  55777 


been  removed  from  this  section  because 
the  definition  for  the  same  term 
provided  in  40  CFR  part  197  has  been 
adopted  into  the  regulations  at  §63.302. 

Section  63.4    Commimications  and 
Records 

The  section  was  revised  to  reflect  the 
current  address  of  the  Conmiission. 

Section  63.8    Information  collection 
requirements:  OMB  approval 

This  section  has  been  revised 
according  to  the  current  standard 
wording. 

Section  63.10    Completeness  and 
Accuracy  of  Information 

The  recipient  of  notification  of 
information  was  changed  from  the 
Administrator  of  the  appropriate 
Regional  Office  to  the  Director  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

Subpart  B — Licenses 

Section  63.16    Review  of  site 
Characterization  Activities 

Section  63.16(d)  was  clarified  to 
specify  that  public  comments  would  be 
sought  on  comments  made  by  the  , 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  to  DOE 
after  the  Director's  comments  had  been 
sent  to  DOE.  Section  63.16(d)  essentially 
adopts  10  CFR  60.18{i)  with  the 
addition  of  performance  assessment  as  a 
subject  area  for  potential  public 
comments.  The  Commission  explained 
at  the  time  it  adopted  §  60.18(i)  that 
"(j)ust  as  the  Commission  will  solicit 
comments  on  its  comments  on  DOE's 
initial  S(ite)  C(haracterization)  P(lan),  it 
wants  to  allow  for  public  comment  on 
any  Commission  comments  on  EKDE's 
semi-annual  reports  (or  on  any  other 
comments  which  the  Director  makes  to 
DOE  on  site  characterization)"  (51  FR 
27161;  July  30, 1986).  Under  §  60.18(f), 
the  Director  must  publish  in  the  Federal 
Register  a  notice  of  the  availability  of 
comments  on  DOE's  Site 
Characterization  Plan  for  public 
comment  after  the  comments  have  been 
sent  to  DOE.  Section  63.16(d)  was 
clarified  to  reflect  the  Commission's 
intent  that  the  timing  of  any  public 
comment  period  remain  the  same  as 
under  §60.18. 

Section  63.21    Content  of  Application 

Requirements  associated  with  the 
description  of  the  engineered  barrier 
system,  quality  assurance  program, 
physical  protection,  design  criteria,  and 
decontamination  of  surface  facilities 
have  been  clarified.  The  requirements  in 
this  section  have  been  regrouped  in  an 
order  more  consistent  with  the  required 


analyses.  The  requirement  for  DOE  to 
provide  a  comparative  evaluation  of 
alternatives  to  major  design  features  has 
been  removed.  The  level  of  information 
necessary  to  support  each  licensing 
stage  has  been  clarified  by  stating  the 
application  must  be  as  complete  as 
possible  in  the  light  of  information  that 
is  reasonably  available  at  the  time  of 
docketing.  'The  words  "principal  design 
criteria"  have  been  replaced  with 
"design  criteria"  to  avoid  any  confusion 
with  the  meaning  of  the  word 
"principal;"  this  was  not  intended  as  a 
substantive  change.  The  design  criteria 
to  be  described  are  those  that  relate  to 
the  preclosure  and  postclosure 
performance  objectives.  This  provides 
DOE  sufficient  guidance  as  to  which 
design  criteria  are  to  be  provided.  The 
reference  to  "ground  water"  at 
§  63.21(c)(10)  was  changed  to  "water"  to 
maintain  the  intent  of  the  proposed  rule, 
which  included  both  saturated  and 
unsaturated  zone  water  in  the  definition 
of  ground  water,  and  avoid  conflict  with 
the  new  definition  for  "groxmd  water" 
in  subpart  L.  Additional  changes  have 
been  made  to  conform  to  the  final  40 
CFR  part  197. 

Section  63.31    Construction 
Authorization 

This  section  was  modified  to  reflect  a 
finding  of  reasonable  expectation  for 
demonstration  of  compliance  with  the 
quantitative  standards  now  specified  in 
new  Subpart  L. 

Section  63.41     Standards  for  Issuance 
of  a  License 

Clarification  has  been  made  regarding 
decontamination  of  surface  facilities. 

Section  63.42    Conditions  of  License 

Section  63.42(d)  was  modified  to 
eliminate  the  specific  reference  to  the 
NWPA  limit  of  70,000  MTU.  Although 
this  limit  still  applies,  by  simply 
referring  to  "*  *  *  NWPA,  as  amended 
*   *   *,"  the  need  for  a  future 
rulemaking  would  be  obviated  if  the 
legislation  ever  changes  this  disposal 
volume  restriction. 

Section  63.44    Changes,  Tests,  and 
Experiments 

This  section  has  been  extensively 
revised  in  accordance  with  NRC-wide 
programmatic  changes  in  this  area. 

Section  63.51     License  Amendment  for 
Permanent  Closure 

This  section  has  been  revised  to 
specifically  require  that  performance 
confirmation  data  pertinent  to 
compliance  with  §  63.113  be  inclyded 
in  the  update  of  the  performance 
assessment  in  the  application  for  a 


license  amendment  for  permanent 
closure. 

Section  63.52    Termination  of  License 

Clarification  has  been  made  regarding 
decontamination  of  surface  facilities. 

Subpart  C — Participation  by  State 
Government,  Affected  Units  of  Local 
Government,  and  Affected  Indian  Tribes 

Section  63.61    Provision  for 
Information 

This  section  has  been  changed  to 
include  the  affected  units  of  local 
government. 

Section  63.62     Site  Review 

This  section  has  been  changed  to 
include  the  affected  units  of  local 
government. 

Section  63.63    Participation  in  License 
Reviews 

This  section  has  been  changed  to 
correct  the  reference  to  "Subpart  G"  to 
read  "Subpart  J,"  and  the  reference  to 
local  governments  has  been  clarified  by 
changing  it  to  "affected  units  of  local 
government."  The  final  sentence  in 
proposed  §  63.63(a)  has  been  deleted. 

Section  63.65    Representation 

This  section  has  been  changed  to 
include  the  affected  units  of  local 
government. 

Subpart  D — Records,  Reports,  Tests,  and 
Inspections 

Section  63.71     Records  and  Reports 

The  record  retention  requirements 
referenced  at  §  63.71(b)  were  incorrect 
in  the  proposed  rule  and  have  been 
modified  to  refer  correctly  to 
§  63.51(a)(3). 

Section  63.72    Construction  Records 

The  record  retention  requirements 
referenced  at  §  63.72(a)  were  incorrect 
in  the  proposed  rule  and  have  been 
modified  to  refer  correctly  to 
§  63.51(a)(3).  Additionally,  the  design 
specifications  and  "as  built"  drawings 
have  been  added  to  the  list  of  required 
records. 

Section  63.73    Reports  of  Deficiencies 

The  phrase  "(b)e  a  substantial  safety 
hazard,"  found  at  §63. 73(a)(1).  was 
replaced  with  the  phrase  "(a)dversely 
affect  safety  at  any  future  time,"  to  be 
consistent  with  terminology  used  at 
§  63.32(b)(3)  and  to  avoid  confusion 
with  reporting  requirements  under  10 
CFR  part  21,  which  includes  a  very- 
precise  definition  for  what  constitutes  a 
"substantial  safety  hazard."  Specific 
requirements  regarding  DOE's 
implementation  of  a  program  for 
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evaluating  and  reporting  deficiencies 
have  been  included  to  clarify  the 
reporting  requirements. 

Subpart  E — Technical  Criteria 

Section  63.101    Purpose  and  nature  of 
findings 

This  section  has  been  revised  to 
address  how  the  Conunission  intends  to 
implement  a  finding  of  reasonable 
expectation.  The  discussion  of 
postclosure  performance  objectives  has 
been  revised  to  conform  with  the  public 
health  and  environmental  radiation 
standards  for  geologic  disposal  now 
specified  in  Subpart  L,  which  are 
referenced  in  §63.113. 

Section  63.102    Concepts 

This  section  has  been  changed  to 
clarify  NRC's  expectations  for  the 
demonstration  of  compliance  with  the 
requirements  for  multiple  barriers, 
performance  confirmation,  and 
preclosure  safety  analysis.  The 
discussion  of  multiple  barriers  has  been 
modified  to  clarify  the  intent  of  the 
multiple  barrier  requirement.  The 
discussion  of  preclosuje  safety  analysis 
has  been  revised  to  clarify  requirements 
for  the  dose  calculations  due  to  the 
event  sequences  and  the  selection  of 
specific  event  sequences  to  be  included 
in  the  analysis.  The  discussion  of 
performance  confirmation  has  been 
revised  to  more  clearly  reflect  the  intent 
of  the  general  requirements  for 
performance  confirmation  at  §63.1 31(a). 
Additional  changes  have  been  made  to 
conform  with  the  final  40  CFR  part  197. 
including  among  others  the  discussion 
of  the  reference  biosphere,  reasonably 
maximally  exposed  individual,  and 
human  intrusion;  and  addition  of  a 
discussion  on  ground-water  protection. 

Section  63.1 1 1    Performance  Objectives 
for  the  Geologic  Repository  Operations 
Area  Through  Permanent  Closure 

The  performance  objectives  at 
§  63.111(b)(1)  and  (2)  have  been 
changed  to  clarify  that  (1)  the  doses 
from  consequence  analyses  for  Category 
1  event  sequences  are  to  be  aggregated 
to  a  single  estimate  and  (2)  the  dose 
from  the  consequence  analysis  for  each 
Category  2  event  sequence  is  to  be 
estimated  for  that  specific  event 
sequence  only.  Section  63.111(a)(2)  has 
been  modified  to  conform  with  the 
individual  protection  standard  now 
specified  in  subpart  K. 


Section  63.112    Requirements  for 
Preclosure  Safety  Analysis  of  the 
Geologic  Repository  Operations  Area 

This  section  has  been  revised  to 
clarify  that  the  objective  of  the  analysis 
is  to  evaluate  event  sequences;  as  such. 


the  phrase  "accidents  that  would  result 
in  unacceptable  consequences"  has 
been  replaced  with  "event  sequences." 
The  consideration  of  criticality  has  been 
clarified  by  requiring  analysis  of  the 
means  to  prevent  and  control  criticality. 
The  words  "principal  design  criteria" 
have  been  replaced  with  "design 
criteria"  to  be  consistent  with  the 
changes  made  at  §  63.21  (as  noted  in  the 
discussion  under  §  63.21,  this  change 
was  not  intended  as  a  substantive 
change). 

Section  63.113    Performance  Objectives 
for  the  Geologic  Repository  After 
Permanent  Closure 

This  section  has  been  modified  to 
conform  with  the  public  health  and 
environmental  radiation  standards  for 
geologic  disposal  now  specified  in 
subpart  L. 

Section  63.114    Requirements  for 
Performance  Assessment 

The  reference  to  featvires,  events,  and 
processes  in  this  section  has  been 
changed  by  removing  the  words  "of  the 
geologic  setting."  In  addition,  the 
requirements  for  multiple  barriers  have 
been  moved  to  the  revised  §  63.115. 

Section  63.115    Required 
Characteristics  of  the  Reference 
Biosphere  and  Critical  Group 

Requirements  related  to 
characteristics  of  the  reference 
biosphere  and  critical  group  have  been 
deleted  from  this  section  in  light  of  the 
definitions  and  concepts  necessary  to 
estimate  dose  to  the  reasonably 
maximally  exposed  individual,  now 
specified  in  subpart  L.  This  section  now 
contains  the  requirements  related  to 
multiple  barriers  formerly  at  §  63.114. 
This  section  is  now  titled 
"Requirements  for  multiple  barriers'. 

Section  63.121     Requirements  for 
Ownership  and  Control  of  Interests  in 
Land 

This  section  has  been  revised  to 
clarify  the  extent  and  manner  of  control 
over  lands  that  DOE  must  exercise 
during  the  preclosure  period. 

Subpart  F — Performance  Confirmation 
Program 

Section  63.131    General  Requirements 

This  section  has  been  revised  to 
replace  the  word  "geologic"  with 
"natural"  at  §63.1 31(a)  to  be  consistent 
with  terms  used  in  the  definition  of 
important  to  isolation. 

Section  63.132    Confirmation  of 
Geotechnical  and  Design  Parameters 

This  section  has  been  revised  to 
require  DOE  to  identify  parameters  and 


interactions  to  be  measured  or  observed 
rather  than  specifically  prescribing  such 
parameters  and  interactions. 

Section  63.133    Design  Testing 

This  section  has  been  revised  to 
clarify  testing  requirements  such  that 
testing  is  not  limited  to  in  situ  testing 
only;  to  require  specific  testing  of  the 
effectiveness  of  backfill  placement  and 
compaction  only  if  backfill  is  included 
in  the  repository  design;  to  require 
"tests",  rather  than  "test  sections,"  so  as 
to  be  more  general;  and  to  generally 
reference  "engineered  systems  and 
components,"  with  examples,  so  as  not 
to  limit  tests  to  specific  features  that 
may  or  may  not  be  included  in  the  final 
design  of  the  repository.  The  reference 
to  "ground  water"  was  changed  to 
"unsatiuated  zone  and  satiu'ated  zone 
water"  to  maintain  the  intent  of  the 
proposed  rule,  which  included  both 
saturated  and  imsatiuated  zone  water  in 
the  definition  of  ground  water,  and 
avoid  conflict  with  the  new  definition 
for  "ground  water"  in  subpart  L. 

Subpart  G — Quality  Assurance 

Section  63.141     Scope 

This  section  was  revised  to  clarify  the 
extent  of  the  geologic  repository  system 
by  adding  "structures"  and  "systems" 
and  deleting  the  word  "subsystems." 

Section  63.142    Quality  Assiirance 
Criteria 

This  section  has  been  revised  to 
include  previously  referenced  quality 
assiuance  requirements.  Provisions  of 
Appendix  B  to  10  CFR  part  50,  as 
applicable,  have  been  brought  into  this 
section  rather  than  merely  referencing 
appendix  B  in  the  rule.  The 
introduction  of  the  language  horn 
Appendix  B  into  the  final  part  63  has 
not  changed  any  requirements  in  the 
proposed  part  63.  This  approach 
specifies  the  quality  assurance 
requirements  and  removes  any 
ambiguity  regarding  which  portions  of 
Appendix  B  are  applicable  to  Yucca 
Moimtain. 

Section  63.143    Implementation 

This  section  has  been  revised  to 
reference  the  criteria  at  §  63.142  rather 
than  the  criteria  in  Appendix  B  of  10 
CFR  part  50,  as  applicable. 

Section  63.144    Quality  Assurance 
Program  Change 

This  section  has  been  added  to 
provide  requirements  for  how  changes 
to  the  quality  assurance  program 
description  are  to  be  processed. 


Federal  Register / Vol.  66,  No.  213 /Friday.  November  2,  2001 /Rules  and  Regulations  55779 


Subpart  K — Preclosure  Public  Health 
and  Environmental  Standards 

Section  63.201     Purpose  and  Scope 

New  section  that  states  the 
requirements  in  this  subpart  apply  to 
the  storage  of  radioactive  material  in  the 
Yucca  Mountain  repository  and  on  the 
Yucca  Mountain  site. 

Section  63.202    Definitions  for  Subpart 
K 

New  section  adopted  from  the  final  40 
CFR  part  197  that  contains  definitions  of 
terms  as  used  in  subpart  K. 

Section  63.203    Implementation  of 
Subpart  K 

New  section  adopted  from  the  final  40 
CFR  part  197  that  states  DOE  must 
demonstrate  that  normal  repository 
operations  will  meet  the  requirements  of 
this  subpart. 

Section  63.204    Preclosure  Standard 

New  section  adopted  from  the  final  40 
CFR  part  197  that  establishes  a  0.15  mSv 
(15  mrem)  dose  limit  during  the 
preclosure  period. 

Subpart  L — Postclosure  Public  Health 
and  Environmental  Standards 

Section  63.301    Purpose  and  Scope 

New  section  that  states  the 
requirements  in  this  subpart  apply  to 
the  disposal  of  radioactive  material  in 
the  Yucca  Mountain  repository. 

Section  63.302  Definitions  for  Subpart  L 

New  section  adopted  from  the  final  40 
CFR  part  197  that  contains  definitions  of 
terms  as  used  in  subparts  L  and  K. 

Section  63.303    Implementation  of 
Subpart  L 

New  section  adopted  from  the  final  40 
CFR  part  197  that  states  DOE  must 
demonstrate  there  is  a  reasonable 
expectation  that  the  projected 
performance  of  any  geologic  repository 
at  Yucca  Mountain  will  meet  the 
requirements  of  this  subpart  for  10,000 
years  after  disposal. 

Section  63.304    Reasonable  Expectation 

New  section  adopted  from  the  final  40 
CFR  part  197  that  defines  what  is  meant 
by  the  reasonable  expectation  concept 
used  in  relation  to  projecting  the  long- 
term  performance  of  any  geologic 
repository  at  Yucca  Moimtain. 

Section  63.305     Required 
Characteristics  of  the  Reference 
Biosphere 

New  section  adopted  from  the  final  40 
CFR  part  197  that  describes  the 
characteristics  of  the  reference 
biosphere  DOE  is  to  assiune  for  the 


purpose  of  projecting  the  long-term 
performance  of  the  geologic  repository. 

Postclosure  Individual  Protection 
Standard 

Section  63.311     Individual  Protection 
Standard  After  Permanent  Closure 

New  section  adopted  from  the  final  40 
CFR  part  197  that  establishes  an  annual, 
all  pathway,  individual  protection 
standard  of  0.15  mSv  (15  mrem)  for  the 
reasonably  maximally  exposed 
individual  from  potential  releases  of 
radioactivity  from  any  geologic 
repository  at  the  Yucca  Mountain  site 
for  10,000  years  following  disposal. 

Section  63.312     Required 
Characteristics  of  the  Reasonably 
Maximally  Exposed  Individual 

New  section  adopted  from  the  final  40 
CFR  part  197  that  defines  the  required 
characteristics  of  the  reasonably 
maximally  exposed  individual  to  be 
used  by  DOE  in  the  dose  calculations 
necessary  to  assess  the  long-term 
performance  of  any  geologic  repository 
at  the  Yucca  Mountain  site. 

Human  Intrusion  Standard 

Section  63.321     Individual  Protection 
Standard  for  Human  Intrusion 

New  section  adopted  from  the  final  40 
CFR  part  197  that  describes  the  stylized 
human  intrusion  calculation  to  be  used 
by  DOE  to  evaluate  the  resilience  of  any 
geologic  repository  at  the  Yucca 
Mountain  site.  Establishes  an  annual,  all 
pathway,  individual  protection  standard 
of  0.15  mSv  (15  mrem)  for  the 
reasonably  maximally  exposed 
individual,  from  potential  releases  of 
radioactivity  from  the  geologic 
repository  for  10,000  years  after 
disposal,  as  a  result  of  the  stylized 
human  intrusion. 


Section  63.322 
Scenario 


Human  Intrusion 


New  section  adopted  from  the  final  40 
CFR  part  197  that  describes  the 
assumptions  related  to  a  stylized  human 
intrusion  scenario  DOE  will  use  to 
estimate  the  dose  to  any  reasonably 
maximally  exposed  individual  from  a 
human  intrusion.  Additionally,  NRC  has 
clarified  that  the  human  intrusion 
scenario  is  to  include  only  those 
radionuclides  transported  to  the 
saturated  zone  by  water  (e.g.,  water 
enters  the  waste  package,  releases 
radionuclides,  and  transports 
radionuclides  by  way  of  the  borehole  to 
the  saturated  zone);  and  not  consider 
particulate  waste  material  falling  into 
the  borehole. 


Ground-Water  Protection  Standards 

Section  63.331     Separate  Standards  for 
Protection  of  Ground  Water 

New  section  adopted  from  the  final  40 
CFR  part  197  that  establishes  limits  on  , 
the  level  of  radioactivity  that  would  be 
acceptable  in  a  representative  volume  of 
ground  water  10,000  years  following 
repository  closure. 

Section  63.332     Representative  Volume 

New  section  adopted  from  the  final  40 
CFR  part  197  that  describes  the 
assumptions  DOE  will  use  in  the 
calculation  to  estimate  the  level  of 
radioactivity  in  a  representative  volume 
of  ground  water,  at  a  specified  point, 
down-gradient  from  any  geologic 
repository  at  Yucca  Mountain. 

Additional  Provisions 

Section  63.341     Projections  of feak 
Dose 

New  section  adopted  from  the  final  40 
CFR  part  197  that  requires  DOE  to 
estimate  peak  dose  and  include  the 
results  in  its  Environmental  Impact 
Statement.  However,  there  is  no 
standard  that  must  be  met  with  respect 
to  these  peak  dose  calculations,  and 
there  is  no  finding  that  the  NRC  must 
make  with  respect  to  these  peak  dose 
calculations,  nor  may  they  be  the 
subject  of  litigation  in  any  NRC 
licensing  proceedings  for  a  repositor>'  at 
Yucca  Mountain. 

Section  63.342     Limits  on  Performance 
Assessments 

New  section  adopted  from  the  final  40 
CFR  part  197  that  describes  how  DOE 
will  determine  which  features,  events, 
and  processes  need  to  be  considered  in 
the  dose  assessments  described  in 
subpart  L. 

Section  63.343     Severability  of 
Individual  Protection  and  Ground-Water 
Protection  Standards 

New  section  adopted  from  the  final  40 
CFR  part  197  that  indicates  the 
individual  protection  and  ground-water 
protection  standards  are  wholly 
severable. 

Parts  2, 19,  20.  51,  70.  72.  73.  and  75 

The  following  changes  are  being  made 
to  other  parts  to  add  references  to  part 
63  where  appropriate.  These  changes 
are  needed  to  reflect  changes  in  NRC 
regulations  that  have  occurred  since 
development  of  the  proposed  rule  and 
to  correct  omissions. 

Section  2.714    Interventions 

A  reference  to  part  63  is  added  in  the 
section  on  interventions  in  any  hearing 
on  a  license  application  for  a  repositor>'. 
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Section  2.1013    Use  of  the  electronic 
docket  during  the  proceeding 

A  reference  to  part  63  is  added  in  the 
section  on  use  of  the  electronic  docket 
(Licensing  Support  Network)  for  a 
license  application  for  a  repository. 

Section  2.1014    Intervention 

A  reference  to  part  63  is  added  in  the 
section  on  procedures  for  intervention 
and  for  Hling  an  amendment  to  a 
contention. 

Section  2.1021    First  Prehearing 
Conference 


General  Provisions 


A  reference  to  part  63  is  added  in  the 
section  on  procedures  for  copducting 
the  first  prehearing  conference. 

Section  2.1023    hmnediate  | 
Effectiveness 

A  reference  to  part  63  is  added  in  the 
section  containing  criteria  for 
immediate  effectiveness  of  a  decision  on 
issuance  or  amendment  of  a 
construction  authorization  for  a 
repository. 

Section  19.20    Employee  Protection 

A  reference  to  part  63  is  added  in  the 
section  on  employee  protection  to  make 
employee  protection  provisions 
applicable  to  employees  engaged  in 
protected  activities  under  part  63. 

Section  20.1003    Definitions 

A  reference  to  part  63  is  added  to  the 
definition  of  "License"  in  the 
definitions  section. 

Section  20.1401 
and  Scope 

A  reference  to  part  63  is  added  to  the 
section  on  general  provisions  and  scope 
of  radiological  criteria  for  license 
termination  to  make  these  provisions 
applicable  to  decommissioning  facilities 
licensed  under  part  63. 

Section  20.2001    General  Requirements 

A  reference  to  part  63  is  added  to  the 
section  on  general  requirements  for 
waste  disposal. 

Section  20.2206    Reports  of  Individual 
Monitoring 

A  reference  to  part  63  is  added  to  the 
section  on  reports  of  individual 
monitoring  to  make  requirements  for 
individual  monitoring  applicable  to  a 
part  63  licensee. 

Section  51.22    Criterion  for  Categorical  ° 
Exclusion;  Identification  of  Licensing 
and  Regidatory  Actions  Eligible  for 
Categorical  Exclusion  or  otherwise  Not 
Reqiiiring  Environmental  Review 

A  reference  to  part  63  is  added  to  the 
section  on  categorical  exclusions  to 


allow  for  technical  requirements  and 
criteria  promulgated  imder  part  63  to  be 
included  along  with  technical 
requirements  and  criteria  promulgated 
under  part  60  as  actions  eligible  for 
categorical  exclusions. 

Section  70.17    Specific  Exemptions 

A  reference  to  part  63  is  added  to  the 
section  on  specific  exemptions  to 
include  DOE  activities  that  are  subject 
to  part  63  or  part  60  to  be  exempt  from 
the  requirements  of  part  70. 

Section  72.44    License  Conditions 

A  reference  to  part  63  is  added  to  the 
section  on  license  conditions.  Part  72 
already  contains  a  provision  limiting  the 
quantity  of  spent  fuel  at  the  site  of  a 
monitored  retrievable  storage  facility 
imtil  a  repository  authorized  under 
NWPA  and  part  60  begins  operations. 
This  change  allows  for  a  repository 
authorized  under  part  63  as  well. 

Section  73.1    Purpose  and  Scope 

A  reference  to  part  63  is  added  to  the 
section  on  purpose  and  scope.  This 
makes  certain  requirements  for  the 
establishment  and  maintenance  of  a 
physical  protection  system  applicable  to 
a  repository  licensed  imder  part  63  in 
addition  to  part  60. 

Section  73.51    Requirements  for  the 
Physical  Protection  of  Stored  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste 

A  reference  to  part  63  is  added  to  the 
section  on  requirements  for  physical 
protection  of  spent  fuel  and  HLW. 
Applicability  of  these  requirements  is 
extended  to  the  GROA  licensed  under 
part  63. 

Section  75.4    Definitions 

A  reference  to  part  63  is  added  to  the 
definition  of  "Installation"  in  the 
definitions  section.  This  identifies 
locations  where  possession  of  more  than 
1  effective  kilogram  of  nuclear  material 
requires  certain  safeguards 
requirements. 

V.  Section-by-Section  Analysis  of  Part 
63 

Subpart  A — General  Provisions 

This  subpart,  except  for  §63.2, 
"Definitions,"  contains  general 
provisions  that  are  similar  to  the 
provisions  of  part  60  with  minor 
wording  changes  for  simplification, 
clarification,  or  to  refer  specifically  to 
the  Yucca  Mountain  site,  where 
appropriate.  Definitions  have  been 
revised  to  reflect  their  use  in  this  part, 
as  appropriate. 


Section  63.1    Piupose  and  Scope 

This  section  limits  the  purpose  and 
scope  of  part  63  to  the  licensing  of  DOE 
to  receive  and  possess  source,  special 
nuclear,  and  byproduct  material  at  a 
geologic  repository  operations  area 
sited,  constructed,  or  operated  at  Yucca 
Mountain,  Nevada.  It  states  that  generic 
regulations  at  part  60  of  this  title  do  not 
apply  and  cannot  be  the  subject  of  any 
litigation  in  any  licensing  proceeding 
for  the  Yucca  Moimtain  site. 

Section  63.2    Definitions 

This  section  contains  definitions  of 
terms  as  used  in  this  part. 

Section  63.3    License  Required 

This  section  prohibits  DOE  from 
receiving  or  possessing  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at 
the  Yucca  Moimtain  site  without  having 
a  license  issued  by  the  Commission.  It 
also  prohibits  DOE  from  beginning 
construction  of  the  geologic  repository 
operations  area  without  authorization 
from  the  Commission. 


Section  63.4 
Records 


Communications  and 


This  section  describes  requirements 
for  communications  and  reports 
submitted  to  the  Commission,  including 
appropriate  addresses  for 
communications  to  be  forwarded  to 
NRC. 

Section  63.5    Interpretations 

This  section  specifies  when 
interpretations  of  the  meaning  of  the 
regulations  in  this  part  by  NRC  officers 
or  employees  will  be  considered 
binding  on  the  Commission. 

Section  63.6    Exemptions 

This  section  states  the  bases  on  which 
the  Commission  may  grant  exemptions 
from  the  requirements  of  this  part. 

Section  63.7    License  Not  Required  for 
Certain  Preliminary  Activities 

This  section  allows  DOE  to  possess 
soiuce,  special  nuclear,  or  byproduct 
material  at  Yucca  Mountain  for  the 
purposes  of  site  characterization,  and 
for  use  in  certaij&  construction  activities. 

Section  63.8    Information  Collection 
Requirements:  OM6  Approval 

This  section  indicates  that  the 
information  collection  requirements 
contained  in  this  part  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Uxe  Paperwork  Reduction  Act. 
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Section  63.9    Employee  Protection 

This  section  specifies  requirements 
for  protection  of  licensee  or  contractor 
and  subcontractor  personnel  from 
certain  adverse  actions  by  employers. 

Section  63.10    Completeness  and 
Accuracy  of  Information 

This  section  requires  information 
provided  to  the  Commission  be 
complete  and  accvuate.  It  also  requires 
NRC  notification  of  information  having 
significant  public  health  and  safety 
implications. 

Section  63.11    Deliberate  Misconduct 

This  section  prohibits  certain  licensee 
activities  and  describes  resulting 
enforcement  action. 

Subpart  B — Licenses 

This  subpart,  except  for  §63.15,  "Site 
characterization,"  §63.16,  "Review  of 
site  characterization  activities,"  smd 
§63.21,  "Content  of  application," 
contains  provisions  that  are  similar  to 
the  licensing  provisions  of  part  60  with 
minor  wording  changes  for 
simplification,  clarification,  or  to  refer 
to  the  Yucca  Moimtain  site,  where 
appropriate.  Provisions  related  to  the 
content  of  the  license  application  have 
been  developed  to  be  consistent  with 
the  technical  criteria  of  subpart  E. 
Provisions  related  to  site 
characterization  have  been  simplified 
from  similar  sections  of  part  60  to  reflect 
the  maturity  of  site  characterization  at 
Yucca  Mountain.  For  example,  there  are 
no  provisions  requiring  DOE  to  prepare 
and  submit  a  site  characterization  plan 
to  NRC  or  any  requirement  for  NRC  to 
prepare  a  specific  site  characterization 
analysis  inasmuch  as  both  activities 
have  been  completed.  However, 
provisions  requiring  DOE  to  undertake 
site  characterization  and  submit 
semiaimual  progress  reports  to  NRC  and 
provisions  allowing  NRC  to  comment  on 
any  aspect  of  site  characterizatidn  or 
performance  assessment,  at  any  time, 
are  retained  as  indicated  in  the  analysis 
of  pertinent  sections  of  subpart  B  that 
follows. 

Section  63.15    Site  Characterization 

This  section  specifies  that  a  program 
of  site  characterization  is  to  be 
conducted  prior  to  submittal  of  an 
application  and  that  investigations  are 
to  be  conducted  in  a  manner  that  limits 
adverse  effects  on  the  performance  of 
the  geologic  repository. 

Section  63.16    Review  of  Site 
Characterization  Activities 

This  section  specifies  that  DOE  must 
submit  to  the  Commission  semiaimual 
reports  on  the  progress  of  site 


characterization,  that  the  NRC  staff  shall 
be  permitted  to  visit,  inspect,  and 
observe  site  characterization  activities  at 
the  Yucca  Mountain  site,  and  that  the 
Director  may,  at  any  time,  comment  on 
any  aspect  of  site  characterization  and 
performance  assessment.  This  section 
further  provides  that  the  Director  shall 
invite  public  comment  on  any 
comments  made  by  the  Director  after  the 
Director's  comments  have  been  sent  to 
DOE.  This  section  also  specifies  that  the 
Commission  will  determine  whether 
any  proposed  onsite  testing  with 
radioactive  material  during  site 
characterization  is  necessary  to  provide 
data  for  the  preparation  of  the 
environmental  reports  required  by  law 
and  for  the  license  application. 

Section  63.21    Content  of  Application 

This  section  specifies  that  the  license 
application  must  include  general 
information,  a  safety  analysis  report, 
and  be  accompanied  by  an 
environmental  impact  statement.  This 
section  also  describes  the  detailed 
information  to  be  included  in  the  safety 
analysis  report. 

Section  63.22    Filing  and  Distribution 
of  Application 

This  section  describes  requirements 
for  filing  and  distribution  of  the  license 
application,  amendments  to  the  license 
application,  environmental  reports,  and 
related  updates  and  supplements. 

Section  63.23    Elimination  of 
Repetition 

This  section  allows  DOE  to 
incorporate  by  reference  information  in 
previous  applications,  statements,  or 
reports  filed  with  the  Commission  in  its 
application  or  environmental  statement. 

Section  63.24    Updating  of  Application 
and  Environmental  Impact  Statement 

This  section  requires  DOE  to  submit 
a  complete  application,  to  update  or 
supplement  the  application  or 
envirorunental  impact  statement  in  a 
timely  maimer,  and  certify  that  updated 
copies  contain  current  information. 


Section  63.31    Construction 
Authorization 

This  section  states  the  bases  on  which 
the  Commission  may  authorize 
construction  of  a  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site. 

Section  63.32    Conditions  of 
Construction  Authorization 

This  section  indicates  that  the 
Commission  will  include  conditions  in 
the  construction  authorization  as 
necessary  to  protect  the  health  and 


safety  of  the  public,  the  common 
defense  and  security,  and 
environmental  values,  and  describes 
specific  provisions  and  restrictions  that 
will  be  included  in  the  construction 
authorization.  This  section  also 
indicates  that  a  license  will  not  be 
issued  until  DOE  has  updated  its 
application  as  required  at  §  83.24  and 
the  Commission  has  made  the  findings 
stated  at  §63.41. 

Section  63.33    Amendment  of 
Construction  Authorization 

This  section  requires  DOE  to  apply  for 
an  amendment  of  the  construction 
authorization  if  changes  are  desired. 
This  section  also  states  the  bases  on 
which  the  Commission  may  approve  an 
amendment  of  the  construction 
authorization. 


Section  63.41 
of  a  License 


Standards  for  Issuance 


This  section  states  the  bases  on  which 
the  Commission  may  issue  a  license  to 
receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at 
the  Yucca  Mountain  site. 

Section  63.42    Conditions  of  License 

This  section  indicates  that  the 
Commission  will  include  conditions  or 
specifications  in  the  license  as 
necessary  to  protect  the  health  and 
safety  of  the  public,  the  common 
defense  and  security,  and 
environmental  values.  This  section  also 
identifies  general  conditions  that  will  be 
considered  conditions  of  the  license, 
whether  stated  in  the  license  or  not. 

Section  63.43     License  Specification 

This  section  indicates  that  the 
Commission  will  include  conditions  in 
the  license  that  are  derived  from  the 
analyses  and  evaluations  included  in 
the  application  and  amendments  made 
before  a  license  is  issued.  This  section 
also  describes  specific  categories  of 
restrictions,  requirements,  and  controls 
that  will  be  included  as  conditions  of 
the  license. 

Section  63.44    Changes.  Tests,  and 
Experiments 

This  section  states  the  bases  on  which 
DOE  may  change  the  geologic  repository 
operations  area  or  procedures  as 
described  in  the  application,  and 
conduct  tests  or  experiments  not 
described  in  the  application,  without 
prior  Conunission  approval.  This 
section  also  requires  DOE  to  maintain 
records  of  changes  made  and  tests 
undertaken  under  this  section. 
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Section  63.45    Amendment  of  License 

This  section  requires  DOE  to  apply  for 
an  amendment  of  the  license  if  changes 
are  desired.  This  section  also  states  the 
bases  on  which  the  Commission  may 
approve  an  amendment  of  the  license. 

Section  63.46    Particular  Activities 
Requiring  License  Amendment 

This  section  describes  specific 
activities  that  require  amending  the 
license  prior  to  being  performed,  unless 
expressly  authorized  in  the  license. 

Section  63.51     License  Amendment  for 
Permanent  Closure 

This  section  requires  DOE  to  apply  for 
an  amendment  of  the  license  to 
permanently  close  a  geologic  repository 
at  the  Yucca  Moimtain  site.  This  section 
also  requires  DOE  to  submit  an  update 
of  the  license  application  and  describes 
the  detailed  information  to  be  included 
in  the  update. 

Section  63.52    Termination  of  License 

This  section  requires  DOE  to  apply  for 
an  amendment  to  terminate  the  license 
following  permanent  closure  of  the 
geologic  repository  and  the 
decontamination  or  decontamination 
and  dismantlement  of  surface  facilities 
at  the  Yucca  Mountain  site. 

Subpart  C — Participation  by  State 
Government.  Affected  Units  of  Local 
Government,  and  Affected  Indian  Tribes 

This  subpart  contains  provisions  that 
are  similar  to  the  State  and  affected 
Indian  Tribe  participation  provisions  of 
10  CFR  part  60,  with  some  wording 
changes  to  refer  to  the  State  of  Nevada, 
the  Yucca  Mountain  site,  and  to  include 
the  AULGs,  where  appropriate. 

Section  63.61     Provision  of  Information 

This  section  states  that  the  NRC  shall 
provide  to  the  Governor,  the  Nevada 
State  legislature,  AULGs,  and  any 
affected  Indian  Tribe  timely  and 
complete  information  regarding 
determinations  made  by  the 
Commission  with  respect  to  the  Yucca 
Mountain  site.  The  NRC  shall  also  make 
this  information  available  to  the  public 
and  DOE. 

Section  63.62     Site  Review 

This  section  states  that  the  NRC  shall 
consult  with  the  State  of  Nevada. 
AULGs,  and  affected  Indian  Tribes 
regarding  site  characterization  activities. 

Section  63.63    Participation  in  License 
Reviews 

This  section  sets  forth  procedures  for 
the  State,  AULGs,  and  affected  Indian 
Tribes  to  participate  in  license  review 
activities. 


Section  63.64    Notice  to  State 

This  section  notes  that,  if  the 
Governor  and  legislature  of  the  State  of 
Nevada  have  designated  a  joint  person 
or  entity  to  receive  information  from 
NRC,  the  NRC  will  send  such 
information  to  the  jointly  designated 
addressee. 

Section  63.65    Representation 

This  section  allows  the  Commission 
to  request  that  any  person  acting  as  a 
representative  of  the  State,  Governor,  or 
legislature  of  Nevada,  or  any  AULG,  or 
any  affected  Indian  Tribe  provide  the 
Commission  with  the  authority  basis  for 
such  a  representation. 

Subpart  D — Records,  Reports,  Tests,  and 
Inspections 

This  subpart  contains  provisions  that 
are  similar  to  the  records,  reports,  tests, 
and  inspection  provisions  of  part  60 
with  minor  wording  changes  for 
simplification,  clarification,  or  to  refer 
to  the  Yucca  Mountain  site,  as 
appropriate. 

Section  63.71     Records  and  Reports 

This  section  requires  DOE  to  make 
and  maintain  records  and  reports  as 
required  by  conditions  of  the  license  or 
rules,  regulations,  and  orders  of  the 
Commission. 

Section  63.72    Construction  Records 

This  section  requires  DOE  to  maintain 
records  of  the  construction  of  the 
geologic  repository  operations  area  and 
describes  the  types  of  records  to  be 
maintained. 

Section  63. 73    Reports  of  Deficiencies 

This  section  requires  DOE  to  notify 
the  Commission  of  each  deficiency 
found  in  the  characteristics  of  the  Yucca 
Mountain  site  and  the  design  and 
construction  of  the  geologic  repository 
operations  area,  if  the  uncorrected 
deficiency  could  adversely  affect  safety, 
represent  a  deviation  from  the  design 
criteria  or  design  bases,  or  represent  a 
deviation  from  conditions  of  the 
construction  authorization  or  license. 

Section  63.74    Tests 

This  section  requires  DOE  to  perform 
such  tests,  or  to  allow  the  Commission 
to  perform  such  tests,  as  the 
Commission  determines  necessary  for 
administration  of  the  regulations  in  this 
part.  This  section  also  describes  the 
types  of  tests  that  may  be  included 
under  this  section. 

Section  63.75    Inspections 

This  section  requires  DOE  to  afford 
the  Commission  opportunity  for 
inspection  of  the  geologic  repository 


operations  area  and  adjacent  areas.  This 
section  also  requires  DOE  to  provide 
office  space  for  Commission  inspection 
personnel. 

Section  63.78    Material  Control  and 
Accounting  Records  and  Reports 

This  section  requires  DOE  to  establish 
a  material  inventory  system,  whereby 
material  and  accounting  procedures  are 
developed,  physical  inventories  are 
performed,  loss  of  special  nuclear 
material  or  accidental  criticality  is 
reported,  and  material  status  and 
nuclear  material  transfer  reports  are 
generated.  This  section  notes  that  the 
material  and  accoimting  program  is  to 
be  the  same  as  that  specified  at  §§  72.72, 
72.74,  72.76,  and  72.78. 

Subpart  E — Technical  Criteria 

This  subpart,  except  for  §63.101, 
"Purpose  and  nature  of  findings," 
§63.102,  "Concepts,"  and  §63.121, 
"Requirements  for  ownership  and 
control  of  interests  in  land,"  contains 
performance  objectives  for  the  geologic 
repository  operations  area  through 
permanent  closure  (preclosure)  and  the 
geologic  repository  after  permanent 
closure  (postclosure),  separate 
requirements  for  protection  of  ground 
water  (postclosure),  and  requirements 
for  the  analyses  used  to  demonstrate 
compliance  with  the  performance 
objectives.  The  preclosure  performance 
objective  is  similar  to  the  provisions  in 
part  60.  However,  the  postclosure 
performance  objective  and  other 
requirements  differ  significantly  from 
part  60.  This  subpart  requires 
compliance  to  be  demonstrated  in  the 
context  of  safety  analyses  of  total  system 
performance  and  does  not  prescribe 
general  design  or  siting  criteria,  or 
specific  quantitative  subsystem 
performance  objectives  as  was  done  in 
part  60.  Performance  requirements  from 
the  final  40  CFR  part  197,  incorporated 
into  subparts  K  and  L,  are  referenced  in 
this  subpart. 

Section  63.101    Purpose  and  Nature  of 
Findings 

This  section  describes  the 
Commission's  expectations  for 
demonstration  that  the  geologic 
repository  will  be  in  conformance  with 
the  performance  objectives. 

Section  63.102    Concepts 

This  section  provides  a  functional 
overview  of  this  subpart. 

Section  63.111    Performance  Objectives 
for  the  Geologic  Repository  Operations 
Area  Through  Permanent  Closure 

This  section  requires  DOE  to  design 
the  geologic  repository  operations  area 
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to  comply  with  the  exposure  limits 
given  in  this  section,  conduct  a 
preclosure  safety  analysis,  permit 
implementation  of  a  performance 
confirmation  program,  and  preserve  the 
option  for  waste  retrieval. 

Section  63.112    Requirements  for 
Preclosure  Safety  Analysis  of  the 
Geologic  Repository  Operations  Area 

This  section  specifies  the 
requirements  for  the  preclosure  safety 
analysis  used  to  demonstrate 
compliance  with  the  performance 
objective  through  permanent  closure 
provided  at  §63. 11 1(a)(1)  and  (a)(2). 

Section  63.113    Performance  Objectives 
for  the  Geologic  Repository  After 
Permanent  Closure 

This  section  requires  DOE  to  include 
a  system  of  multiple  barriers  for  the 
geologic  repository,  comply  with  the 
limits  on  radiological  exposures  to  the 
reasonably  maximally  exposed 
individual,  comply  with  limits  on 
releases  of  radionuclides  into  the 
accessible  environment,  comply  with 
the  limits  on  radiological  exposures  to 
the  reasonably  maximally  exposed 
individual  as  a  result  of  a  specified 
human  intrusion  event,  and  conduct 
related  assessments. 

Section  63.114    Requirements  for 
Performance  Assessment 

This  section  specifies  the 
requirements  for  the  performance 
assessment  used  to  demonstrate 
compliance  with  the  requirements 
specified  at  §  63.113(b),  (c),  and  (d). 

Section  63.115    Requirements  for 
Multiple  Barriers 

This  section  requires  DOE  to  identify 
and  describe  the  natural  features  of  the 
geologic  setting  and  design  featiues  of 
the  engineered  barrier  system  that  are 
considered  barriers  important  to  waste 
isolation. 

Section  63.121    Requirements  for 
Ownership  and  Control  of  Interests  in 
Land 

This  section  requires  DOE  to  have 
permanent  control  of  the  geologic 
repository  operations  area.  It  states  that 
DOE  shall  set  up  controls  necessary  to 
prevent  adverse  human  actions  that 
could  affect  the  repository.  Appropriate 
controls  shall  be  established  outside  the 
geologic  repository  operations  area.  DOE 
is  required  to  obtain  water  rights  needed 
for  the  repository. 

Subpart  F—Perfonnance  Confirmation 
Proffom 

This  subpart  contains  provisions  that 
are  similar  to  the  performance 


confirmation  provisions  of  10  CFR  part 
60. 

Section  63.131    General  Requirements 

This  section  states  the  objectives  of 
the  performance  confirmation  program 
and  specifies  that  the  program  be  started 
during  site  characterization  and 
continue  until  permanent  closure. 

Section  63.132    Confirmation  of 
Geotechnical  and  Design  Parameters 

This  section  requires  CKDE  to  monitor 
subsurface  conditions  during  repository 
construction  and  operation  to  confirm 
original  design  assumptions  and  to 
ensure  that  performance  of  geologic  and 
engineered  features  is  within  design 
limits.  DOE  is  also  required  to  inform 
the  Commission  of  any  design  changes 
needed  to  accommodate  actual  field 
conditions  encountered. 

Section  63.133    Design  Testing 

This  section  requires  DOE  to 
undertake  a  program  of  testing  of  such 
featiues  as  borehole  and  shaft  seals, 
backfill,  drip  shields,  and  the  thermal 
interaction  effects  of  waste  packages, 
backfill,  rock,  and  ground  water. 

Section  63.134    Monitoring  and  Testing 
Waste  Packages 

This  section  requires  DOE  to  establish 
a  program  for  monitoring  and  testing 
waste  packages  at  the  geologic 
repository  operations  area  that  is  to 
continue  as  long  as  practical  up  to  the 
time  of  permanent  closure. 

Subpart  G — Quality  Assurance 

This  subpart  contains  provisions  that 
are  similar  to  the  quality  assiu'ance 
provisions  of  10  CFR  part  60.  Rather 
than  referencing  Appendix  B  to  10  CFR 
part  50,  as  was  done  in  10  CFR  part  60. 
10  CFR  part  63  has  incorporated  quality 
assurance  requirements  from  Appendix 
B  that  are  specifically  applicabb  to  a 
geologic  repository. 

Section  63.141    Scope 

This  section  requires  DOE  to  establish 
a  quality  assurance  program  to  be 
applied  at  the  geologic  repository  at  the 
Yucca  Mountain  site. 

Section  63.142    Quality  Assurance 
Criteria 

This  section  indicates  that  the  quality 
assurance  program  applies  to  all 
structiu«s,  systems,  and  components 
important  to  safety,  to  design  and 
characterization  of  barriers  important  to 
waste  isolation,  and  to  activities  related 
thereto.  This  section  specifies  the 
applicability  and  criteria  for  DOE's 
quality  assurance  program  description. 


Section  63.143    Implementation 

This  section  indicates  that  the  quality 
assiuance  program  is  to  be  based  on  the 
criteria  required  by  §  63.142. 

Section  63.144    Quality  Assurance 
Program  Change 

This  section  specifies  when  DOE  is 
allowed  to  make  a  change  to  a 
previously  accepted  quality  assurance 
program  without  prior  NRC  approval. 

Subpart  H— Training  and  Certification 
of  Personnel 

This  subpart  contains  provisions  that 
are  similar  to  the  training  and 
certification  provisions  of  10  CFR  part 
60. 

Section  63.151    General  Requirements 

This  section  specifies  that  operations 
of  systems  and  components  important  to 
safety  are  to  be  performed  only  by 
trained  and  certified  personnel  or  by 
personnel  under  the  direct  visual 
supervision  of  an  individual  with 
training  and  certification  in  such 
operations.  This  section  also  specifies 
that  supervisory  personnel  who  direct 
operations  that  are  important  to  safety 
are  to  be  certified  in  such  operations. 

Section  63.152    Training  and 
Certification  Program 

This  section  specifies  that  a  program 
for  training,  proficiency  testing, 
certification,  and  requalification  of 
operating  and  supervisory  personnel  is 
to  be  established. 

Section  63.153    Physical  Requirements 

This  section  specifies  physical 
requirements  for  personnel  certified  for 
operations  that  are  important  to  safety. 

Subpart  I— Emergency  Plarming  Criteria 

This  subpart  contains  provisions  for 
emergency  planning. 

Section  63 .  161    Emergency  Plan  for  the 
Geologic  Repository  Operations  Area 
Through  Permanent  Closure 

This  section  requires  DOE  to  develop 
and  be  prepared  to  implement  a  plan  to 
cope  with  radiological  emergencies.  The 
section  indicates  that  the  emergency 
plan  is  to  be  based  on  criteria  at 
S  72.32(b). 

Subpart  f— Violations 

This  subpart  contains  provisions  that 
are  similar  to  the  violation  provisions  of 
10  CFR  part  60. 

Section  63.171    Violations 

This  section  specifies  actions  the 
Commission  may  take,  including 
obtaining  a  court  order  to  prevent  a 
violation,  and  contains  civil  penalty 
provisions. 


55784  Federal  Register / Vol.  66,  No.  213 /Friday,  November  2,  2001 /Rules  and  Regulations 


Section  63.172    Criminal  Penalties 

This  section  specifies  criminal 
sanctions  for  violations.  For  purposes  of 
section  223  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  that  provides  for 
criminal  sanctions,  all  regulations  in 
part  63  are  issued  under  one  or  more  of 
sections  161b.  161i,  or  161o  except  for 
the  sections  listed  in  §63. 172(b). 

Subpart  K — Preclosure  Public  Health 
and  Environmental  Standards 

This  subpart  contains  provisions  that 
are  consistent  with  the  public  health 
and  environmental  standards  for  storage 
specified  at  40  CFR  part  197.  j 

Section  63.201     Purpose  and  scope 

This  section  stipulates  that,  to  the 
extent  that  there  may  be  a  conflict,  the 
requirements  in  this  subpart  take 
precedence  over  other  requirements  in 
subparts  A  through  J. 

Section  63.202    Definitions  for  Subpart 
K 


This  section  contains  definitions  of 
terms  as  used  in  this  subpart  and 
subpart  L. 

Section  63.203    Implementation  of 
Subpart  K 

This  section  provides  a  functional 
overview  of  this  subpart. 

Section  63.204     Preclosure  Standard 

This  section  specifies  the  dose  limits 
that  DOE  must  meet  when  storing  waste 
at  a  geologic  repository. 

Subpart  L — Postclosure  Public  Health 
and  Environmental  Standards 

This  subpart  contains  provisions  that 
are  consistent  with  the  public  health 
and  environmental  standards  for 
disposal  specified  at  40  CFR  part  197. 

Section  63.301     Purpose  and  Scope 

This  section  stipulates  that,  to  the 
extent  that  there  may  be  a  conflict,  the 
requirements  in  this  subpart  take 
precedence  over  other  requirements  in 
subparts  A  through  J. 

Section  63.302    Definitions  for  Subpart 

■-  I 

This  section  contains  definitions  of 
terms  as  used  in  this  subpart. 

Section  63.303    Implementation  of 
Subpart  L  i 

This  section  provides  a  functional 
overview  of  this  subpart. 

Section  63.304     Reasonable  Expectation 

This  section  defines  what  is  meant  by 
the  reasonable  expectation  concept. 


Section  63.305    Required 
Characteristics  of  the  Reference 
Biosphere 

This  section  specifies  characteristics 
of  the  reference  biosphere  to  be  used  by 
DOE  in  its  performance  assessment  to 
demonstrate  compliance  with  the 
requirements  specified  at  §  63.113(b) 
and  (d). 

Postclosure  Individual  Protection 
Standard    . 

Section  63.311     Individual  Protection 
Standard  After  Permanent  Closure 

This  section  specifies  the  dose  limit 
for  any  geologic  repository  at  the  Yucca 
Mountain  site. 

Section  63.312     Required 
Characteristics  of  the  Reasonably 
Maximally  Exposed  Individual 

This  section  specifies  characteristics 
of  the  reasonably  maximally  exposed 
individual  to  be  used  by  DOE  in  the 
performance  assessment  used  to 
demonstrate  compliance  with  the 
requirements  specified  at  §63. 11 3(b) 
and  (d). 

Human  Intrusion  Standard 

Section  63.321     Individual  Protection 
Standard  for  Human  Intrusion 

This  section  directs  DOE  to  estimate 
the  dose  resulting  from  a  stylized 
human  intrusion  drilling  scenario  and 
specifies  the  dose  limit  that  any  geologic 
repository  at  the  Yucca  Mountain  site 
must  meet  as  the  result  of  any  such 
hypothetical  human  intrusion. 

Section  63.322    Human  Intrusion 
Scenario 

This  section  specifies  the  assumptions 
related  to  a  stylized  human  intrusion 
scenario  DOE  will  use  to  estimate  the 
dose  to  any  reasonably  maximally 
exposed  individual  from  a  human 
intrusion. 

Ground-Water  Protection  Standards 

Section  63.331     Separate  Standards  for 
Protection  of  Groimd  Water 

This  section  specifies  limits  on  the 
levels  of  radioactivity  that  would  be 
acceptable  in  a  representative  volume  of 
ground  water  found  in  the  accessible 
environment  for  up  to  10,000  years 
following  repository  closure. 

Section  63.332    Representative  Volume 

This  section  specifies  the  assumptions 
DOE  will  use  to  estimate  the  levels  of 
radioactivity  in  a  representative  volume 
of  ground  water,  at  a  specified  point, 
down-gradient  from  any  geologic 
repository  at  the  Yucca  Mounteiin  site 
for  up  to  10,000  years  following 
repository  closure. 


Additional  Provisions 

Section  63.341    Projections  of  Peak 
Dose 

This  section  specifies  that  DOE  will 
estimate  peak  dose  and  include  the 
results  in  its  Environmental  Impact 
Statement.  However,  there  is  no 
standard  that  must  be  met  with  respect 
to  these  peak  dose  calculations,  and 
there  is  no  finding  that  the  NRC  must 
make  with  respect  to  these  peak  dose 
calculations,  nor  may  they  be  the 
subject  of  litigation  in  any  NRC 
licensing  proceedings  for  a  repository  at 
Yucca  Mountain. 

Section  63.342    Limits  on  Performance 
Assessments 

This  section  specifies  how  DOE  will 
identify  which  features,  events,  and 
processes  will  be  considered  in  the  dose 
assessments  described  in  Subpart  L.  . 

Section  63.343     Severability  of 
Individual  Protection  and  Ground-Water 
Protection  Standards 

This  section  stipulates  that 
calculations  required  by  §§63.311  and 
63.331  can  be  performed  independently 
of  each  other. 

VI.  Section-by-Section  Analysis  of 
Corresponding  Changes  to  Other  Parts 

Section-by-section  analysis  of  changes 
to  parts  2,  19,  20,  21,  30,  40,  51,  61,  70, 
72,  73.  and  75. 

10  CFR  Part  2 

Section  2.101,  Filing  of  applications, 
is  amended  to  add  a  reference  to  part  63 
in  the  procedures  for  filing  of 
applications. 

Section  2.103,  Action  on  applications 
for  byproduct,  source,  special  nuclear 
material,  and  operator  licenses,  is 
amended  to  add  a  reference  to  part  63 
in  the  procedures  for  notification  in  this 
section. 

Section  2.104,  Notice  of  hearing,  is 
amended  to  add  a  reference  to  part  63 
in  the  procediu^s  for  notification  of 
hearings. 

Section  2.105,  Notice  of  proposed 
action,  is  amended  to  add  a  reference  to 
part  63  in  the  procedures  for 
notification  of  proposed  actions  in  this 
section. 

Section  2.106(c),  Notice  of  issuance,  is 
amended  to  provide  for  public 
notification  of  any  action  with  respect  to 
a  license  application  or  license 
amendment  under  part  63. 

Section  2.714 — A  reference  to  part  63 
is  added  in  the  section  on  interventions 
in  any  hearing  on  a  license  application 
for  a  repository. 

Section  2.1013 — A  reference  to  part 
63  is  added  in  the  section  on  use  of  the 
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electronic  docket  (Licensing  Support 
Network)  for  a  license  application  for  a 
repository. 

Section  2.1014 — A  reference  to  part 
63  is  added  in  the  section  on  procedures 
for  intervention  and  for  filing  an 
amendment  to  a  contention. 

Section  2.1021 — A  reference  to  part 
63  is  added  in  the  section  on  procedures 
for  conducting  the  first  prehearing 
conference. 

Section  2.1023 — A  reference  to  part 
63  is  added  in  the  section  containing 
criteria  for  immediate  effectiveness  of  a 
decision  on  issuance  or  amendment  of 
a  construction  authorization  for  a 
repository. 

10  CFR  Part  19 

Section  19.2,  Scope,  is  amended  to 
make  part  63  subject  to  the  regulations 
in  part  19. 

Section  19.3,  Definitions,  is  amended 
to  add  part  63  to  the  definition  of 
"license." 

Section  19.20 — A  reference  to  part  63 
is  added  in  the  section  on  employee 
protection  to  make  employee  protection 
provisions  applicable  to  employees 
engaged  in  protected  activities  under 
part  63. 

10  CFR  Part  20 

Section  20.1002,  Scope,  is  amended  to 
make  part  63  subject  to  the  regulations 
in  part  20. 

Section  20.1003 — A  reference  to  part 
63  is  added  to  the  definition  of 
"License"  in  the  definitions  section. 

Section  20.1401 — A  reference  to  part 
63  is  added  to  the  section  on  general 
provisions  and  scope  of  radiological 
criteria  for  license  termination  to  make 
these  provisions  applicable  to 
decommissioning  facilities  licensed 
under  part  63. 

Section  20.2001 — A  reference  to  part 
63  is  added  to  the  section  on  general 
requirements  for  waste  disposal. 

Section  20.2206 — A  reference  to  part 
63  is  added  to  the  section  on  reports  of 
individual  monitoring  to  make 
requirements  for  individual  monitoring 
applicable  to  a  part  63  licensee. 

10  CFR  Part  21 

Section  21.2(a),  Scope,  is  amended  to 
make  part  63  subject  to  the  regulations 
in  part  21. 

Certain  definitions  in  §  21.3  are 
amended  to  include  part  63. 

Section  21.21  is  amended  to  make 
part  63  subject  to  the  regulations  for 
reporting  defects  and  noncompliance. 

10  CFR  Part  30 

Section  30.11,  Specific  exemptions,  is 
amended  to  exempt  EMDE  £rom  part  30 
regulations  for  activities  subject  to  part 
63. 


10  CFR  Part  40 

Section  40.14,  Specific  exemptions,  is 
amended  to  exempt  DOE  fix>m  part  40 
regulations  for  activities  subject  to  part 
63. 

10  CFR  Part  51 

Section  51.20,  Criteria  for  and 
identification  of  licensing  and 
regulatory  actions  requiring 
environmental  impact  statements,  is 
amended  to  add  a  reference  to  part  63 
under  actions  requiring  environmental 
impact  statements. 

Section  51.22,  Criteria  for  categorical 
exclusion;  identification  of  licensing 
and  regulatory  actions  eligible  for 
categorical  exclusion  or  otherwise  not 
requiring  environmental  review,  is 
amended  to  add  a  reference  to  part  63 
in  requirements  for  categorical 
exclusion  fi-om  environmental  review. 

Section  51.26,  Requirement  to  publish 
notice  of  intent  and  conduct  scoping 
process,  is  amended  to  add  a  reference 
to  part  63  in  procedures  for  receipt  of 
an  application  and  accompanying 
environmental  impact  statement  from 
DOE. 

Section  51.67,  Environmental 
information  concerning  geologic 
repositories,  is  amended  to  add  a 
reference  to  part  63  in  requirements  for 
submission  of  an  environmental  impact 
statement  by  DOE. 

10  CFR  Part  61 

Section  61.1,  Purpose  and  scope,  is 
amended  to  state  that  the  regulations  of 
part  61  do  not  apply  to  disposal  of  HLW 
as  provided  for  in  part  63. 

In  §  61.2,  Definitions,  the  definition  of 
"land  disposal  facility"  is  amended  to 
clarify  that  a  geologic  repository  as 
defined  in  part  63  is  not  considered  a 
land  disposal  facility. 

Section  61.55,  Waste  classification,  is 
amended  to  add  a  reference  to  part  63 
in  the  definition  of  a  geologic 
repository. 

10  CFR  Part  70 

Section  70.17 — A  reference  to  part  63 
is  added  to  the  section  on  specific 
exemptions  to  exempt  DOE  activities 
that  are  subject  to  part  63  or  part  60 
ftt)m  the  requirements  of  part  70. 

10  CFR  Part  72 

Section  72.44 — A  reference  to  part  63 
is  added  to  the  section  on  license 
conditions.  Part  72  already  contains  a 
provision  limiting  the  quantity  of  spent 
fuel  at  the  site  of  a  monitored  retrievable 
storage  facility  until  a  repository 
authorized  under  NWPA  and  part  60 
begins  operations.  This  change  allows 
for  a  repository  authorized  under  part 
63  as  well. 


10  CFR  Part  73 

Section  73.1 — A  reference  to  part  63 
is  added  to  the  section  on  purpose  and 
scope.  This  makes  certain  requirements 
for  the  establishment  and  maintenance 
of  a  physical  protection  system 
applicable  to  a  repository  licensed 
under  part  63  in  addition  to  part  60. 

Section  73.51 — A  reference  to  part  63 
is  added  to  the  section  on  requirements 
for  physical  protection  of  spent  fuel  and 
HLW.  Applicability  of  these 
requirements  is  extended  to  the  GROA 
licensed  under  part  63. 

10  CFR  Part  75 

Section  75.4 — A  reference  to  part  63 
is  added  to  the  definition  of 
"Installation"  in  the  definitions  section. 
This  identifies  locations  where 
possession  of  more  than  1  effective 
kilogram  of  nuclear  material  requires 
certain  safeguards  requirements. 

Vn.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  final  rule,  the  NRC 
is  publishing  licensing  criteria  for  the 
disposal  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste  in  the  proposed 
geologic  repository  at  Yucca  Mountain, 
Nevada.  This  action  does  not  constitute 
the  establishment  of  a  standard  that 
contains  generally  applicable 
requirements. 

Vm.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

Pursuant  to  section  121(c)  of  the 
Nuclear  Waste  Policy  Act,  this  rule  does 
not  require  the  preparation  of  an 
environmental  impact  statement  under 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  or 
any  environmental  review  under 
subparagraph  (E)  or  (F)  of  section  102(2) 
of  such  act. 

K.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
•  collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0199. 

The  public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  121  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
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sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T- 
6E6),  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  Internet  electronic  mail  at 
BJS1@NRC.GOV:  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202. 
(3150-0199),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collectioa. 

X,  Regulatory  Analysis  ' 

The  NRC  has  prepared  a  regulatory 
analysis  for  this  regulation,  llfie  analysis 
examines  the  alternatives  considered  by 
NRC.  The  analysis  is  available  for 
inspection  in  the  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 

Single  copies  of  the  analysis  may  be 
obtained  from  Clark  Prichard.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-6203,  e-mail  CWP@nrc.gpv. 

XI.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  relates  to  the 
licensing  of  only  one  entity,  the 
Department  of  Energy,  which  does  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act.     I 

Xn.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,Kloes  not 
apply  to  this  final  rule  and,  therefore,  a 
backfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

Xm.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 


Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  procedure  and 
practice.  Antitrust,  Byproduct  material. 
Classified  information.  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Penalties, 
Sex  discrimination.  Source  material, 
Special  nuclear  material.  Waste 
treatment  and  disposal. 

10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection.  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  pen^ties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  60 

Criminal  penalties.  High-level  waste. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal. 


10  CFR  Part  61 

Criminal  penalties.  Low-level  waste, 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  63 

Criminal  penalties.  High-level  waste, 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materieds,  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  Penalties, 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel,  Whistleblowing. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transportation.  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  75 

Criminal  penalties.  Intergovernmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements, 
Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended;  and  5  U.S.C. 
552  and  553,  the  NRC  is  adopting  the 
following  amendments  to  10  CFR  parts 
2,  19,  20,  21,  30,  40,  51,  60,  61,  70,  72, 
73.  and  75,  and  adding  the  new  10  CFR 
part  63. 

PART  2— AULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161,  181,  68  Stat.  948, 
953.  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
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(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53. 
62,  63,  81,  103.  104,  105,  68  Stat.  930,  932. 
933,  935.  936.  937,  938,  as  amended  (42 
U.S.C.  2073.  2092,  2093,  2111.  2133,  2134, 
2135);  sec.  114(0,  Pub.  L.  97^25,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(0):  sec. 
102,  Pub.  L.  91-190.  83  Stat.  853.  as  amended 
(42  U.S.C.  4332):  see.  301,  88  Slat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103.  2.104. 
2.105,  2.721  also  issued  under  sees.  102, 103. 
104,  105,  183i,  189,  68  Stat.  936,  937,  938. 
954,  955.  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.20O-2.206  also 
issued  under  sees.  161  b,  i,  o.  182. 186.  234, 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2201  (b),  (i),  (o),  2236. 
2282):  see.  206.  88  Stat  1246  (42  U.S.C.  5846). 
Section  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat.  90,  as  amended  by  section 
3100(s).  Pub.  L.  104-134.  110  Stat.  1321-373 
(28  U.S.C.  2461  note).  Sections  2.600-2.606 
also  issued  under  sec.  102,  Pub.  L.  91-190. 
83  Stat.  853,  as  amended  (42  U.S.C.  4332). 
Sections  2.700a,  2.719  also  issued  under  5 
U.S.C.  554.  Sections  2.754,  2.760.  2.770, 
2.780  also  issued  under  5  U.S.C.  557.  Section 
2.764  also  issued  under  sees.  135, 141,  Pub. 
L.  97^25.  96  Stat.  2232,  2241  (42  U.S.C. 
10155. 10161).  Section  2.790  also  issued 
under  sec.  103,  68  Stat.  936,  as  amended  (42 
U.S.C.  2133)  and  5  U.S.C.  552.  Sections  2.800 
and  2.808  also  issued  under  5  U.S.C.  553. 
Section  2.809  also  issued  under  5  U.S.C.  553 
and  sec.  29.  Pub.  L.  85-256.  71  Stat.  579.  as 
amended  (42  U.S.C.  2039).  Subpart  K  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239):  see.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Subpart  L  also  issued 
under  see.  189,  68  Stat.  955  (42  U.S.C.  2239). 
Subpart  M  also  issued  under  see.  184  (42 
U.S.C.  2234)  and  sec.  189.  68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  under 
sec.  6,  Pub.  L.  91-560,  84  Stat.  1473  (42 
U.S.C.  2135). 

2.  Section  2.101  is  amended  by 
revising  paragraphs  (f)(1)  and  (0(5)  to 
read  as  follows: 

§  2.101    Filing  of  applications. 

***** 

(f)(1)  Each  application  for  a  license  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
part  60  or  63  of  this  chapter,  and  any 
environmental  impact  statement 
required  in  connection  therewith 
pursuant  to  subpart  A  of  part  51  of  this 
chapter,  shall  be  processed  in 
accordance  with  the  provisions  of  this 
paragraph. 
***** 

(5)  If  a  tendered  document  is 
acceptable  for  docketing,  the  applicant 
will  be  requested  to  submit  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards  such  additional  copies  of  the 
application  and  environmental  impact 
statement  as  the  regulations  in  part  60 


or  63  and  subpart  A  of  part  51  of  this 
chapter  require;  serve  a  copy  of  such 
application  and  environmental  impact 
statement  on  the  chief  executive  of  the 
municipality  in  which  the  geologic 
repository  operations  area  is  to  be 
located,  or  if  the  geologic  repository 
operations  area  is  not  to  be  located 
within  a  municipality,  on  the  chief 
executive  of  the  county  (or  to  the  Tribal 
organization,  if  it  is  to  be  located  within 
an  Indian  reservation);  and  make  direct 
distribution  of  additional  copies  to 
Federal,  State,  Indian  Tribe,  and  local 
officials  in  accordance  with  the 
requirements  of  this  chapter,  and 
written  instructions  from  the  Director  of 
Nuclear  Material  Safety  and  Safeguards. 
All  such  copies  shall  be  completely 
assembled  dociunents,  identified  by 
docket  number.  Subsequently 
distributed  amendments  to  the 
application,  however,  may  include 
revised  pages  to  previous  submittals 
and,  in  such  cases,  the  recipients  are 
responsible  for  inserting  the  revised 
pages. 
***** 

3.  Section  2.103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§2.103    Action  on  applications  (or 
byproduct,  source,  special  nuclear  material, 
and  operator  licenses. 

(a)  If  the  Director  of  Nuclear  Reactor 
Regulation  or  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  as 
appropriate,  finds  that  an  application 
for  a  byproduct,  source,  special  nuclear 
material,  or  operator  license  complies 
with  the  requirements  of  the  Act,  the 
Energy  Reorganization  Act,  and  this 
chapter,  he  will  issue  a  license.  If  the 
license  is  for  a  facility,  or  for  the  receipt 
of  waste  radioactive  material  from  other 
persons  for  the  purpose  of  commercial 
disposal  by  the  waste  disposal  licensee, 
or  if  it  is  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
part  60  or  63  of  this  chapter,  the 
Director  of  Nuclear  Reactor  Regulation 
or  the  Director  of  Nuclear  Material 
Safety  and  Safeguards,  as  appropriate, 
will  inform  the  State,  Tribal,  and  local 
officials  specified  in  §  2.104(e)  of  the 
issuance  of  the  license.  For  notice  of 
issuance  requirements  for  licenses 
issued  pursuant  to  part  61  of  this 
chapter,  see  §  2.106(d). 
***** 

4.  Section  2.104  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

S  2.1 04    Notice  of  hearing. 

***** 

(e)  The  Secretary  will  give  timely 
notice  of  the  hearing  to  all  parties  and 
to  other  persons,  if  any,  entitled  by  law 


to  notice.  The  Secretary  will  transmit  a 
notice  of  the  hearing  on  an  application 
for  a  license  for  a  production  or 
utilization  facility,  for  a  license  for 
receipt  of  waste  radioactive  material 
from  other  persons  for  the  purpose  of 
commercial  disposal  by  the  waste 
disposal  licensee,  for  a  license  under 
part  61  of  this  chapter,  for  a  license  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
part  60  or  63  of  this  chapter,  and  for  a 
license  under  part  72  of  this  chapter  to 
acquire,  receive  or  possess  spent  fuel  for 
the  purpose  of  storage  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  to  the  governor  or 
other  appropriate  official  of  the  State 
and  to  the  chief  executive  of  the 
municipality  in  which  the  facility  is  to 
be  located  or  the  activity  is  to  be 
conducted  or,  if  the  facility  is  not  to  be 
located  or  the  activity  conducted  within 
a  municipality,  to  the  chief  executive  of 
the  county  (or  to  the  Tribal  organization, 
if  it  is  to  be  so  located  or  conducted 
within  an  Indian  reservation).  The 
Secretary  will  transmit  a  notice  of 
hearing  on  an  application  for  a  license 
under  part  72  of  this  chapter  to  acquire, 
receive  or  possess  spent  fuel,  high-level    • 
radioactive  waste  or  radioactive  material 
associated  with  high-level  radioactive 
waste  for  the  purpose  of  storage  in  a 
monitored  retrievable  storage 
installation  (MRS)  to  the  same  persons 
who  received  notice  of  docketing  under 
§  72.16(e)  of  this  chapter. 

5.  Section  2.105  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§  2.1 05    Notice  of  proposed  action. 

(a)«   *   • 

(5)  A  license  to  receive  and  possess 
high-level  radioactive  waste  at  a 
geologic  repository  operations  area 
pursuant  to  part  60  or  63  of  this  chapter. 
***** 

6.  Section  2.106  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  2. 1 06    Notice  of  Issuance. 

***** 

(c)  The  Director  of  Nuclear  Material 
Safety  and  Safeguards  will  also  cause  to 
be  published  in  the  Federal  Register 
notice  of,  and  will  inform  the  State, 
local,  and  Tribal  officials  specified  in 
§  2.104(e)  of  any  action  with  respect  to. 
an  application  for  a  license  to  receive 
and  possess  high-level  radioactive  waste 
at  a  geologic  repository  operations  area 
pursuant  to  part  60  or  63  of  this  chapter, 
or  for  the  amendment  to  such  license  for 
which  a  notice  of  proposed  action  has 
been  previously  published. 
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7.  Section  2.714  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

$2,714    Intervention. 

(d)  The  Commission,  the  presiding 
officer,  or  the  Atomic  Safety  and 
Licensing  Board  designated  to  rule  on 
petitions  to  intervene  and/ or  requests 
for  hearing  shall  permit  intervention,  in 
any  hearing  on  an  application  for  a 
license  to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area,  by  the  State 
in  which  such  area  is  located  and  by 
any  affected  Indian  Tribe  as  defined  in 
part  60  or  63  of  this  chapter. 
•        •        •        •        • 

8.  In  §  2.1001.  the  definitions  of 
Documentary  material.  Interested 
governmental  participation.  Licensing 
Support  Network,  and  Party  are  revised 
to  read  as  follows: 

$2.1001    Definitiont.  | 

***** 

Documentary  material  means  any 
information  upon  which  a  party, 
potential  party,  or  interested 
governmental  participant  intends  to  rely 
and/or  to  cite  in  support  of  its  position 
in  the  proceeding  for  a  license  to  receive 
and  possess  high-level  radioactive  waste 
at  a  geologic  repository  operations  area 
pursuant  to  part  60  or  63  of  this  chapter; 
any  information  that  is  known  to,  and 
in  the  possession  of.  or  develof>ed  by 
the  party  that  is  relevant  to,  but  does  not 
support,  that  information  or  that  party's 
position;  and  all  reports  and  studies, 
prepared  by  or  on  behalf  of  the  potential 
party,  interested  governmental 
participant,  or  party,  including  all 
related  "circulated  drafts,"  relevant  to 
both  the  license  application  and  the 
issues  set  forth  in  the  Topical 
Guidelines  in  Regulatory  Guide  3.69. 
regardless  of  whether  they  will  be  relied 
upon  and/or  cited  by  a  party.  The  scope 
of  documentary  material  shall  be  guided 
by  the  topical  guidelines  in  the 
applicable  NRG  Regulatory  Guide. 
***** 

Interested  governmental  participant 
means  any  person  admitted  under 
§  2.715(c)  of  this  part  to  the  proceeding 
on  an  application  for  a  license  to  receive 
and  possess  high-level  radioactive  waste 
at  a  geologic  repository  operations  area 
pursuant  to  part  60  or  63  of  this  chapter. 

Licensing  Support  Network  means  the 
combined  system  that  makes 
documentary  material  available 
electronically  to  parties,  potential 
parties,  and  interested  governmental 
participants  to  the  proceeding  for  a 
license  to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 


repository  operations  area  pursuant  to 
part  60  or  63  of  this  chapter,  as  part  of 
the  electronic  docket  or  electronic 
access  to  documentary  material, 
beginning  in  the  pre-license  application 
phase. 
***** 

Party  for  the  purpose  of  this  subpart 
means  the  DOE.  the  NRG  staff,  the  host 
State,  any  affected  unit  of  local 
government  as  defined  in  section  2  of 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended  (42  U.S.G.  10101),  any 
affected  Indian  Tribe  as  defined  in 
section  2  of  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended  (42  U.S.G. 
10101).  and  a  person  admitted  under 
§  2.1014  to  the  proceeding  on  an 
application  for  a  license  to  receive  and 
possess  high-level  radioactive  waste  at  a 
geologic  repository  operations  area 
under  part  60  or  63  of  this  chapter, 
provided  that  a  host  State,  affected  unit 
of  local  government,  or  affected  Indian 
Tribe  shall  file  a  list  of  contentions  in 
accordance  with  the  provisions  of 
§2.1014(a)(2)(ii)and(iii). 
***** 

9.  Section  2.1013  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)(1)  to 
read  as  follows: 

$2.1013    Use  of  ttie  electronic  doctat 
during  the  proceeding. 

(a)*  •  • 

(2)  Gommencing  with  the  docketing  in 
an  electronic  form  of  the  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
put  60  or  63  of  this  chapter,  the 
Secretary  of  the  Commission,  upon 
determining  that  the  application  can  be 
properly  accessed  under  the 
Gommission's  electronic  docket  rules, 
will  establish  an  electronic  docket  to 
contain  the  official  record  materials  of 
the  high-level  radioactive  waste 
licensing  proceeding  in  searchable  full 
text,  or,  for  material  that  is  not  suitable 
for  entry  in  searchable  full  text,  by 
header  and  image,  as  appropriate. 
***** 

(c)(1)  All  filings  in  the  adjudicatory 
proceeding  on  the  license  application  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
part  60  or  63  of  this  chapter  shall  be 
transmitted  electronically  by  the 
submitter  to  the  Presiding  Officer, 
parties,  and  the  Secretary  of  the 
Gommission,  according  to  established 
format  requirements.  Parties  and 
interested  governmental  participants 
will  be  required  to  use  a  password 


security  code  for  the  electronic 
transmission  of  these  docimients. 

***** 

10.  Section  2.1014  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1)  and  paragraph  (a)(4)  to 
read  as  follows: 

$2.1014    Intervention. 

(a)(1)  Any  person  whose  interest  may 
be  affected  by  a  proceeding  on  the 
application  for  a  license  to  receive  and 
possess  high-level  radioactive  waste  at  a 
geologic  repository  operations  area 
pursuant  to  part  60  or  63  of  this  chapter, 
and  who  desires  to  participate  as  a 
party,  shall  file  a  written  petition  for 
leave  to  intervene.  In  a  proceeding 
noticed  pursuant  to  §  2.105,  any  person 
whose  interest  may  be  affected  may  also 
request  a  hearing.  The  petition  and/or 
request,  and  any  request  to  participate 
under  §  2.715(c),  shall  be  filed  within 
thirty  days  after  the  publication  of  the 
notice  of  hearing  in  the  Federal 
Register.  Nontimely  filings  will  not  be 
entertained  absent  a  determination  by 
the  Gommission,  or  the  Presiding 
Officer  designated  to  rule  on  the 
petition  and/or  request,  that  the  petition 
and/or  request  should  be  granted  based 
upon  a  balancing  of  the  following 
factors,  in  addition  to  satisfying  those 
set  out  in  paragraphs  (a)(2)  and  (c)  of 
this  section: 
*        •        *        •        • 

(4)  Any  party  may  amend  its 
contentions  specified  in  paragraph 
(a)(2)(ii)  of  this  section.  The  Presiding 
Officer  shall  rule  on  any  petition  to 
amend  such  contentions  based  on  the 
balancing  of  the  factors  specified  in 
paragraph  (a)(1)  of  this  section  and  a 
showing  that  a  significant  safety  or 
environmental  issue  is  involved  or  that 
the  amended  contention  raises  a 
material  issue  related  to  the 
performance  evaluation  anticipated  by 
§§60.112  and  60.113  or  §§63.112  and 
63.113  of  this  chapter. 
***** 

11.  Section  2.1021  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

$  2.1 021    Rrst  prehearing  confarertce. 
(a)  In  any  proceeding  involving  an 
application  for  a  license  to  receive  and 
possess  high-level  radioactive  waste  at  a 
geologic  repository  operations  area 
pursuant  to  part  60  or  63  of  this  chapter, 
the  Gommission  or  the  Presiding  Officer 
will  direct  the  parties,  interested 
governmental  participants,  and  any 
petitioners  for  intervention,  or  their 
counsel,  to  appear  at  a  specified  time 
and  place,  within  seventy  days  after  the 
notice  of  hearing  is  published,  or  such 
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other  time  as  the  Gommission  or  the 
Presiding  Officer  may  deem  appropriate, 
for  a  conference  to: 

***** 

12.  Section  2.1023  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

$  2.1 023    Immediate  effectiveness. 

(a)  Pending  review  and  final  decision 
by  the  Gommission,  an  initial  decision 
resolving  all  issues  before  the  Presiding 
Officer  in  favor  of  issuance  or 
amendment  of  a  construction 
authorization  pursuant  to  §  60.31  or 
63.31  of  this  chapter  or  a  license  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
§60.41  or  63.41  of  this  chapter,  will  be 
immediately  effective  upon  issuance 
except — 


PART  19— NOTICES,  INSTRUCTIONS, 
AND  REPORTS  TO  WORKERS; 
INSPECTION  AND  INVESTIGATIONS 

13.  The  authority  citation  fdt  part  19 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  81. 103, 104. 161. 
186.  68  Stat.  930,  933,  935,  936,  937,  948. 
955.  as  amended,  sec.  234.  83  Stat.  444,  as 
amended,  sec.  1701. 106  Stat.  2951.  2952. 
2953  (42  U.S.C.  2073,  2093.  2111.  2133.  2134, 
2201,  2236,  2282  2297f);  sec.  201,  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);.Pub.  L. 
95-601,  sec.  10.  92  Stat.  2951  (42  U.S.C. 
5851). 

14.  Section  19.2  is  revised  to  read  as 
follows: 

$19.2    Scope. 

The  regulations  in  this  part  apply  to 
all  persons  who  receive,  possess,  use.  or 
transfer  material  licensed  by  the  Nuclear 
Regulatory  Gommission  pursuant  to  the 
regulations  in  parts  30  through  36,  39, 
40,  60,  61,  63,  70,  or  part  72  of  this 
chapter,  including  persons  licensed  to 
operate  a  production  or  utilization 
facility  under  part  50  of  this  chapter, 
persons  licensed  to  possess  power 
reactor  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
pursuant  to  part  72  of  this  chapter,  and 
in  accordance  with  10  GFR  76.60  to 
persons  required  to  obtain  a  certificate 
of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  regulations  regarding 
interviews  of  individuals  under 
subpoena  apply  to  all  investigations  and 
inspections  within  the  jiirisdiction  of 
the  Nuclear  Regulatory  Gommission 
other  than  those  involving  NRG 
employees  or  NRG  contractors.  The 
regulations  in  this  part  do  not  apply  to 


subpoenas  issued  pursuant  to  10  GFR 
2.720. 

15.  Section  19.3  is  amended  by 
revising  the  definition  of  License  to  read 

as  follows: 

$19.3    Definitions. 

***** 

License  means  a  license  issued  under 
the  regulations  in  parts  30  through  36, 
39,  40,  60,  61,  63,  70.  or  72  of  this 
chapter,  including  licenses  to  operate  a 
production  or  utilization  facility 
pursuant  to  part  50  of  this  chapter. 
***** 

16.  Section  19.20  is  revised  to  read  as 
follows: 

$19.20    Employee  protection. 

Employment  discrimination  by  a 
licensee  (or  a  holder  of  a  certificate  of 
compliance  issued  pursuant  to  part  76) 
or  a  contractor  or  subcontractor  of  a 
licensee  (or  a  holder  of  a  certificate  of 
compliance  issued  pursuant  to  part  76) 
against  an  employee  for  engaging  in 
protected  activities  imder  this  part  or 
parts  30.  40,  50,  60,  61,  63,  70,  72,  76, 
or  150  of  this  chapter  is  prohibited. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

17.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65,  81, 103. 104, 
161,  182,  186,  68  Stat.  930,  933.  935,  936, 
937,  948,  953,  955,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093.  2095.  2111.  2133.  2134,  2201.  2232, 
2236.  2297f),  sees.  201.  as  amended.  202. 
206.  88  Stat.  1242.  as  amended,  1244. 1246 
(42  U.S.C.  5841,  5842.  5846). 

18.  Section  20.1002  is  revised  to  read 
as  follows: 

$20.1002    Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Gommission  to 
receive,  possess,  use,  transfer,  or 
dispose  of  byproduct,  source,  or  special 
nuclear  material,  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  36,  39,  40,  50,  60,  61, 
63,  70,  or  72  of  this  chapter,  and  in 
accordance  with  10  GFR  76.60  to 
persons  required  to  obtain  a  certificate 
of  compliance  or  an  approved 
compliance  plan  imder  part  76  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  background 
radiation,  to  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  to  exposure  from 
individuals  administered  radioactive 
material  and  released  in  accordance 
with  §  35.75,  or  to  exposure  from 
voluntary  participation  in  medical 
research  programs. 


19.  Section  20.1003  is  amended  by 
revising  the  definition  of  License  to  read 
as  follows: 

$20.1003    Definitions. 

***** 

License  means  a  license  issued  under 
the  regulations  in  parts  30  through  36. 
39.  40.  50.  60.  61.  63.  70.  or  72  of  this 
chapter. 

***** 

20.  Section  20.1401  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$20.1401    General  provisions  and  scope. 
(a)  The  criteria  in  this  subpart  apply 
to  the  decommissioning  of  facilities 
licensed  under  parts  30,  40,  50,  60,  61 , 
63.  70.  and  72  of  this  chapter,  as  well 
as  other  facilities  subject  to  the 
Gommission's  jurisdiction  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Energy  Reorganization  Act  of 
1974,  as  amended.  For  high-level  and 
low- level  waste  disposal  facilities  (10 
GFR  parts  60.  61.  and  63).  the  criteria 
apply  only  to  ancillary  surface  facilities 
that  support  radioactive  waste  disposal 
activities.  The  criteria  do  not  apply  to 
uranium  and  thorium  recovery  facilities 
already  subject  to  Appendix  A  to  10 
GFR  part  40  or  to  uranium  solution 
extraction  facilities. 
***** 

21.  Section  20.2001  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)(5)  to 
read  as  follows: 

$20.2001    General  requirements. 

(a)*  *   * 

(1)  By  transfer  to  an  authorized 
recipient  as  provided  in  §  20.2006  or  in 
the  regulations  in  parts  30,  40.  60,  61, 
63,  70,  and  72  of  this  chapter; 
•        *        •        •        * 

(b)*  *  * 

(5)  Disposal  at  a  geologic  repository 
imder  part  60  or  part  63  of  this  chapter. 

22.  Section  20.2206  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

$  20.2206    ftoports  of  individuel 
monitoring. 

(a)  •  •  • 

(4)  Possess  high-level  radioactive 
waste  at  a  geologic  repository  operations 
area  pursuant  to  part  60  or  63  of  this 
chapter;  or 


PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPUANCE 

23.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  sec.  234,  83.  Slat.  444.  as  amended, 
sec.  1701.  106  Stat.  2951,  2953  (42  U.S.C. 
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2201,  2282,  22970;  sees.  201.  as  amended, 
206,  88  Stat.  1242.  as  amended  1246  (42 
U.S.C.  5841,5846). 

Section  21.2  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161).  j 

24.  Section  21.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S21.2    Scope. 

(a)  The  regulations  in  this  part  apply, 
except  as  specifically  provided 
otherwise  in  parts  31,  34,  35,  39,  40,  60, 
61,  63,  70,  or  part  72  of  this  chapter,  to 
.each  individual,  partnership, 
corporation,  or  other  entity  licensed 
pursuant  to  the  regulations  in  this 
chapter  to  possess,  use,  or  transfer 
within  the  United  States  source 
material,  byproduct  material,  special 
nuclear  material,  and/or  spent  fuel  and 
high-level  radioactive  waste,  or  to 
construct,  manufacture,  possess,  own, 
operate,  or  transfer  within  the  United 
States,  any  production  or  utilization 
facility  or  independent  spent  fuel 
storage  installation  (ISFSI)  or  monitored 
retrievable  storage  installation  (MRS); 
and  to  each  director  and  responsible 
officer  of  such  a  licensee.  The 
regulations  in  this  part  apply  also  to 
each  individual,  corporation, 
partnership,  or  other  entity  doing 
business  within  the  United  States,  and 
each  director  and  responsible  officer  of 
such  organization,  that  constructs  a 
production  or  utilization  facility 
licensed  for  the  manufacture, 
construction,  or  operation  pursuant  to 
part  50  of  this  chapter,  an  ISFSI  for  the 
storage  of  spent  fuel  licensed  pursuant 
to  part  72  of  this  chapter,  an  MRS  for 
the  storage  of  spent  hiel  or  high-level 
radioactive  waste  pursuant  to  part  72  of 
this  chapter,  or  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste  under  part  60  or  63  of  this 
chapter;  or  supplies  basic  components 
for  a  facility  or  activity  licensed,  other 
than  for  export,  imder  parts  30,  40,  50, 
60,  61,  63,  70,  71,  or  part  72  of  this 
chapter. 


§21.3    [AmendMQ 

25.  In  §  21.3,  the  definitions  of  Basic 
component.  Commercial  grade  item,  and 
Dedication  are  amended  by  adding  the 
number  63  after  "10  CFR  parts  30,  40, 
50  (other  than  nuclear  power  plants), 
60"  and  the  definition  of  Substantial 
safety  hazard  is  amended  by  adding  the 
number  63  between  "61"  and  "70." 

26.  Section  21.21  is  amended  by 
revising  paragraphs  (d)(l)(i)  and 
(d)(l)(ii)  to  read  as  follows: 


§  21 .21    Notification  of  failure  to  comply  or 
existence  of  a  defect  and  its  evaluation. 

***** 

(d)(1)*  *  * 

(i)  The  construction  or  operation  of  a 
facility  or  an  activity  within  the  United 
States  that  is  subject  to  the  licensing 
requirements  imder  parts  30,  40,  50,  60, 
61,  63,  70,  71,  or  72  of  this  chapter  and 
that  is  within  his  or  her  organization's 
responsibility;  or 

(ii)  A  basic  component  that  is  within 
his  or  her  organization's  responsibility 
and  is  supplied  for  a  facility  or  an 
activity  within  the  United  States  that  is 
subject  to  the  licensing  requirements 
under  parts  30,  40,  50,  60,  61,  63,  70,  71, 
or  72  of  this  chapter. 


PART  30-RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
UCENSING  OF  BYPRODUCT 
MATERIAL 

27.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82, 161,  182,  183, 186, 
68  Stat.  935,  948,  953,  954,  955,  as  amended, 
see.  234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
sees.  201,  as  amended.  202,  206,  88  Stat. 
1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat.  3123  (42 
U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184,  69  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187,  68  Slat.  955  (42  U.S.C.  2237). 

28.  Section  30.11  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  30.1 1    Specific  exemptions. 

***** 

(c)  The  Department  of  Energy  is 
exempt  from  the  requirements  of  this 
part  to  the  extent  that  its  activities  are 
subject  to  the  requirements  of  part  60  or 
63  of  this  chapter. 


PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

29.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62.  63.  64.  65.  81,  161, 
182.  183,  186.  68  Stat.  932,  933,  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-604,  92  Staf.  3033,  as 
amended.  3039,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2),  2092,  2093. 
2094,  2095,  2111,  2113,  2114,  2201,  2232. 
2233,  2236,  2282);  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201,  as 
amended,  202.  206.  88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  275,  92  Stat.  3021,  as  amended  by 


Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C. 
2022);  sec.  193, 104  Stat.  2835,  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321, 1321-349 
(42  U.S.C.  2243). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187, 68  Stat.  955  (42  U.S.C. 
2237). 

30.  Section  40.14  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  40.1 4    Specific  exemptions. 

***** 

(c)  The  Department  of  Energy  is 
exempt  from  the  requirements  of  this 
part  to  the  extent  that  its  activities  are 
subject  to  the  requirements  of  part  60  or 
63  of  this  chapter. 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR      . 
DOMESTIC  UCENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

31.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953,  (42  U.S.C.  2201,  2297f);  sees.  201,  as 
amended,  202,  88  Stat.  1242,  as  amended, 
1244  (42  U.S.C.  5841.  5842).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969,  sees.  102, 104, 105,  83  Stat.  853- 
854,  as  amended  (42  U.S.C.  4332,  4334, 
4335);  and  Pub.  L.  95-604,  Title  II,  92  Stat. 
3033-3041;  and  sec.  193,  Pub.  L.  101-575, 
104  Stat.  2835  (42  U.S.C.  2243).  Sections 
51.20,  51.30  51.60.  51.61,  51.80,  and  51.97 
also  issued  under  sees  135, 141,  Pub.  L.  97- 
425,  96  Stat,  2232.  2241,  and  sec.  148,  Pub. 
L.  100-203, 101  Stat.  1330-223  (42  U.S.C. 
10155, 10161,  10168).  Section  51.22  also 
issued  under.sec.  274,  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982.  sec.  121,  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43,  51.67,  and  51.109 
also  issued  under  Nuclear  Waste  Policy  Act 
of  1982,  sec  114(f),  96  Stat.  2216,  as  amended 
(42  U.S.C.  10134  (f)). 

32.  Section  51.20  is  amended  by 
revising  paragraph  (b)(13)  to  read  as 
follows: 

$51.20    Criteria  for  and  identification  of 
licensing  and  regulatory  actions  requiring 
environmental  impact  statements. 

***** 

(b)*  *  * 

(13)  Issuance  of  a  construction 
authorization  and  license  pursuant  to 
part  60  or  part  63  of  this  chapter. 

***** 

33.  Section  51.22  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(3)  and  paragraphs  (c)(10), 
(c)(12),  and  (d)  to  read  as  follows: 
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$  51 .22    Criteria  for  categorical  exclusion; 
identification  of  licensing  and  regulatory 
actions  eligllite  for  categorical  exclusion  or 
ottierwise  not  requiring  environmental 
review. 
***** 

(c)*  •  * 

(3)  Amendments  to  parts  20,  30,  31, 

32,  33,  34,  35,  39.  40,  50,  51,  54,  60,  61, 
63,  70,  71,  72,  73,  74,  81,  and  100  of  this 
chapter  which  relate  to — 
***** 

(10)  Issuance  of  an  amendment  to  a 
permit  or  license  under  parts  30,  31,  32, 

33,  34,  35,  36,  39,  40,  50,  60,  61,  63,  70, 
or  part  72  of  this  chapter  which  — 

(i)  Changes  surety,  insurance  and/or 
indemnity  requirements;  or 

(ii)  Changes  recordkeeping,  reporting, 
or  administrative  procedures  or 
requirements. 
***** 

(12)  Issuance  of  an  amendment  to  a 
license  pursuant  to  parts  50,  60,  61,  63, 
70,  72,  or  75  of  this  chapter  relating 
solely  to  safeguards  matters  (i.e., 
protection  against  sabotage  or  loss  or 
diversion  of  special  nuclear  material)  or 
issuance  of  an  approval  of  a  safeguards 
plan  submitted  piu^uant  to  parts  50,  70, 
72,  and  73  of  this  chapter,  provided  that 
the  amendment  or  approval  does  not 
involve  any  significant  construction 
impacts.  These  amendments  and 
approvals  are  confined  to — 

(i)  Organizational  and  procediiral 
matters; 

(ii)  Modifications  to  systems  used  for 
security  and/or  materials  accountability: 

(iii)  Administrative  changes;  and 

(iv)  Review  and  approval  of 
transportation  routes  pursuant  to  10 
CFR  73.37. 
***** 

(d)  In  accordance  with  section  121  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(42  U.S.C.  10141),  the  promulgation  of 
technical  requirements  and  criteria  that 
the  Commission  wiU  apply  in  approving 
or  disapproving  applications  under  part 
60  or  63  of  this  chapter  shall  not  require 
an  environmental  impact  statement,  an 
environmental  assessment,  or  any 
environmental  review  under 
subparagraph  (E)  or  (F)  of  section  102(2) 
ofNEPA. 

34.  Section  51.26  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

}51.26    Requirement  to  publish  notice  of 
intent  and  conduct  scoping  process. 

***** 

(c)  Upon  receipt  of  an  application  and 
accompanying  environmental  impact 
statement  under  §  60.22  or  §  63.22  of 
this  chapter  (pertaining  to  geologic 
repositories  for  high-level  radioactive 
waste),  the  appropriate  NRC  staff 
director  will  include  in  the  notice  of 


docketing  required  to  be  published  by 
§  2.101(f)(8)  of  this  chapter  a  statement 
of  Commission  intention  to  adopt  the 
environmental  impact  statement  to  the 
extent  practicable.  However,  if  the 
appropriate  NRC  staff  director 
determines,  at  the  time  of  such 
publication  or  at  any  time  thereafter, 
that  NRC  should  prepare  a 
supplemental  environmental  impact 
statement  in  connection  with  the 
Commission's  action  on  the  license 
application,  the  NRC  shall  follow  the 
procedures  set  out  in  paragraph  (a)  of 
this  section. 

35.  Section  51.67  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

151.67    Environmental  information 
concerning  geologic  repositories. 

(a)  In  lieu  of  an  environmental  report, 
the  Department  of  Energy,  as  an 
applicant  for  a  license  or  license 
amendment  pursuant  to  part  60  or  63  of 
this  chapter,  shall  submit  to  the 
Commission  any  final  environmental 
impact  statement  which  the  Department 
prepares  in  connection  with  any 
geologic  repository  developed  under 
SubtiUe  A  of  Tide  I,  or  under  Tide  IV, 
of  the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended.  (See  §  60.22  or  §  63.22  of 
this  chapter  as  to  the  required  time  and 
manner  of  submission.)  The  statement 
shall  include,  among  the  alternatives 
imder  consideration,  denial  of  a  license 
or  construction  authorization  by  the 
Commission. 

(b)  Under  applicable  provisions  of 
law,  the  Department  of  Energy  may  be 
required  to  supplement  its  final 
environmental  impact  statement  if  it 
makes  a  substantial  change  in  its 
proposed  action  that  is  relevant  to 
environmental  concerns  or  determines 
that  there  are  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  and  bearing  on 
the  proposed  action  or  its  impacts.  The 
Department  shall  submit  any 
supplement  to  its  final  environmental 
impact  statement  to  the  Commission. 
(See  §  60.22  or  §  63.22  of  this  chapter  as 
to  the  required  time  and  manner  of 
submission.) 


PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

36.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  62,  63,  65.  81, 161, 
182,  183,  68  Stat.  929.  930,  932,  933,  935, 
948,  953.  954,  as  amended  (42  U.S.C.  2071, 
2073,  2092,  2093,  2095,  2111,  2201,  2232, 
2233);  sees.  202,  206,  88  Stat.  1244, 1246  (42 


U.S.C.  5842,  5846);  sees.  10  and  14.  Pub.  L. 
95-601.  92  SUt.  2951  (42  U.S.C.  2021a  and 
5851);  see.  102.  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114,  121.  Pub.  L.  97- 
425,  96  Stat.  2213g,  2238.  as  amended  (42 
U.S.C.  10134, 10141),  and  Pub.  L.  102-486. 
see.  2902,  106  Stat.  3123  (42  U.S.C.  5851). 

37.  Section  60.1  is  revised  to  read  as 
follows: 

§60.1    Purpose  and  scope. 

This  part  prescribes  rules  governing 
the  licensing  of  the  U.S.  Department  of 
Energy  to  receive  and  possess  source, 
special  nuclear,  and  byproduct  material 
at  a  geologic  repository  operations  area 
sited,  constructed,  or  operated  in 
accordance  with  the  Nuclear  Waste 
Policy  Act  of  1982.  This  part  does  not 
apply  to  any  activity  licensed  under 
another  part  of  this  chapter.  This  part 
does  not  apply  to  the  licensing  of  the 
U.S.  Department  of  Energy  to  receive 
and  possess  source,  special  nuclear,  and 
byproduct  material  at  a  geologic 
repository  operations  area  sited, 
constructed,  or  operated  at  Yucca 
Mountain,  Nevada,  in  accordance  with 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended,  and  the  Energy  Policy  Act 
of  1992,  subject  to  part  63  of  this 
chapter.  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  applicant,  contractor,  or 
subcontractor,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  a  licensee's  or  applicant's 
activities  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§60.11. 

PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

38.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57,  62.  63,  65,  81.  161. 
182.  183,  68  Stat.  930,  932,  933,  935.  948, 
953,  954,  as  amended  (42  U.S.C.  2073,  2077, 
2092,  2093,  2095,  2111,  2201,  2232,  2233); 
sees.  202,  206,  88  Stat.  1244, 1246,  (42  U.S.C. 
5842,  5846);  sees.  10  and  14,  Pub.  L.  95-601. 
92  Stat.  2951  (42  U.S.C.  2021a  and  5851)  and 
Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123, 
(42  U.S.C.  5851). 

39.  Section  61.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

}  61 .1    Purpose  and  scope. 

***** 

(b)  Except  as  provided  in  part  150  of 
this  chapter,  which  addresses 
assumption  of  certain  regulatory 
authority  by  Agreement  States,  and 
§61.6  "Exemptions. "  the  regulations  in 
this  part  apply  to  all  persons  in  the 
United  States.  The  regulations  in  this 
part  do  not  apply  to — 
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(1)  Disposal  of  high-level  waste  as 
provided  for  in  part  60  or  63  of  this 
chapter; 

(2)  Disposal  of  uranium  or  thorium 
tailings  or  wastes  (byproduct  material  as 
defined  in  §  40.4  (a-1)  as  provided  for  in 
part  40  of  this  chapter  in  quantities 
greater  than  10,000  kilograms  and 
containing  more  than  5  millicuries  of 
radium-226;  or 

(3)  Disposal  of  licensed  material  as 
provided  for  in  part  20  of  this  chapter. 
***** 

40.  In  §  61.2,  the  definition  of  Land 
disposal  facility  is  revised  to  read  as 
follows: 


161.2    Definitions. 


Land  disposal  facility  means  the  land, 
building,  and  structures,  and  equipment 
which  are  intended  to  be  used  for  the 
disposal  of  radioactive  wastes.  For 
purposes  of  this  chapter,  a  "geologic 
repository"  as  defined  in  part  60  or  63 
is  not  considered  a  land  disposal 
facility. 
***** 

41.  Section  61.55  is  amended  by 
revising  paragraph  (a)(2)(ivl  to  read  as 
follows:  I 

S61.55    Waste  classification. 

(a)*  *  * 

(2)*  *  • 

(iv)  Waste  that  is  not  generally 
acceptable  for  near-surface  disposal  is 
waste  for  which  form  and  disposal 
methods  must  be  different,  and  in 
general  more  stringent,  than  those 
specified  for  Class  C  waste.  In  the 
absence  of  specific  requirements  in  this 
part,  such  waste  must  be  disposed  of  in 
a  geologic  repository  as  defined  in  part 
60  or  63  of  this  chapter  unless  proposals 
for  disposal  of  such  waste  in  a  disposal 
site  licensed  pursuant  to  this  part  are 
approved  by  the  Comnussion. 
***** 

42.  Part  63  is  added  to  read  as  follows: 

PART  63— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  A 
GEOLOGIC  REPOSITORY  AT  YUCCA 
MOUNTAIN,  NEVADA 


63.1 
63.2 
63.3 
63.4 
63.5 
63.6 
63.7 


Subpart  A— General  Provisions 

Purpose  and  scope. 
Definitions. 
License  required. 
Communications  and  records. 
Interpretations.  i 

Exemptions.  | 

License  not  required  for  certain 
preliminary  activities. 

63.8  Information  collection  requirements: 
OMB  Approval. 

63.9  Employee  protection. 


63.10  Completeness  and  accuracy  of 
information. 

63.11  Deliberate  misconduct. 

Subpart  B — Licenses 

Preapplication  Review 

63.15    Site  characterization. 

63.1    Review  of  site  characterization 
activities. 

License  Application 

63.21  Content  of  application. 

63.22  Filing  and  distribution  of  application. 

63.23  Elimination  of  repetition. 

63.24  Updating  of  application  and 
environmental  impact  statement. 

Construction  Authorization 

63.31  Construction  authorization. 

63.32  Conditions  of  construction 
authorization. 

63.33  Amendment  of  construction 
authorization. 

License  Issuance  and  Amendment 

63.41  Standards  for  issuance  of  a  license. 

63.42  Conditions  of  license. 

63.43  License  specification. 

63.44  Changes,  tests,  and  experiments. 

63.45  Amendment  of  license. 

63.46  Particular  activities  requiring  license 
amendment. 

Permanent  Closure 

63.51  License  amendment  for  permanent 
closure. 

63.52  Termination  of  license. 

Subpart  C — Participation  by  State 
Government,  Affected  Units  of  Local 
Government,  and  Affected  Indian  TritMS 

63.61  Provision  of  information. 

63.62  Site  review. 

63.63  Participation  in  license  reviews. 

63.64  Notice  to  State. 

63.65  Representation. 

Subpart  D— Records,  Reports,  Tests,  and 
Inspections 

63.71  Records  and  reports. 

63.72  Construction  records- 

63.73  Reports  of  deficiencies. 

63.74  Tests. 

63.75  Inspections. 

63.78  Material  control  and  accounting 
records  and  reports. 

Subpart  E— Technical  Criteria 

63.101  Purpose  and  nature  of  findings. 

63.102  Concepts. 

Preclosure  Performance  Objectives 

63 . 1 1 1  Performance  objectives  for  the 
geologic  repository  operations  area 
through  permanent  closure. 

Preclosure  Safety  Analysis 

63.112  Requirements  for  preclosure  safety 
analysis  of  the  geologic  repository 
operations  area. 

Postclosure  Performance  Obiectives 

63.113  Performance  objectives  for  the 
geologic  repository  after  permanent 
closure. 


Postclosure  Performance  Assessment 

63.114  Requirements  for  performance 
assessment. 

63.115  Requirements  for  multiple  barriers. 

Land  Ownership  and  Control 

63.121    Requirements  for  ownership  and 
control  of  interests  in  land. 

Subpart  F— Performance  Confirmation 
Program 

63.131  General  requirements. 

63.132  Confirmation  of  geotechnic^  and 
design  parameters. 

63.133  Design  testing. 

63.134  Monitoring  and  testing  waste 
packages. 

Subpart  G — Quality  Assurance 

63.141  Scope. 

63.142  Quality  assurance  criteria. 

63.143  Implementation. 

63.144  Quality  assurance  program  change. 

Subpart  H— Training  and  Certification  of 
Personnel 

63.151  General  requirements. 

63.152  Training  and  certification  program. 

63.153  Physical  requirements. 

Subpart  (—Emergency  Planning  Criteria 

63.161    Emergency  plan  for  the  geologic 
repository  operations  area  through 
permanent  closure. 

Subpart  J— Violations 

63.171  Violations. 

63.172  Criminal  penalties. 

Subpart  K— Preclosure  Public  Health  and 
Environmental  Standards 

63.201  Purpose  and  scope. 

63.202  Definitions  for  Subpart  K. 

63.203  Implementation  of  Subpart  K. 

63.204  Preclosure  standard. ; 

Subpart  L— Postclosure  Public  Health  and 
Environmental  Standards 

63.301  Purpose  and  scope. 

63.302  Definitions  for  Subpart  L. 

63.303  Implementation  of  Subpart  L. 

63.304  Reasonable  expectation. 

63.305  Required  characteristics  of  the 
reference  biosphere. 

Postclosure  Individual  Protection  Standard 

63.311  Individual  protection  standard  after 
permanent  closure. 

63 . 3 1 2  Required  characteristics  of  the 
reasonably  maximally  exposed 
individual. 

Human-Intrusion  Standard 

63.321  Individual  protection  standard  for 
human  intrusion. 

63.322  Hiunan  intrusion  scenario. 

Ground-Water  Protection  Standards 

63.331  Separate  standards  for  protection  of 
ground  water. 

63.332  Representative  volume. 

ADDITIONAL  PROVISIONS 

63.341  Projections  of  peak  dose. 

63.342  Limits  on  performance  assessments. 

63.343  Severability  of  individual  protection 
and  ground-water  protection  standards. 
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Authority:  Sees.  51,  53.  62.  63,  65.  81. 161, 
182,  183,  68  Stat.  929,  930.  932,  933,  935, 
948,  953,  954,  as  amended  (42  U.S.C.  2071, 
2073,  2092,  2093,  2095,  2111,  2201,  2232, 
2233);  sees.  202,  206.  88  Stat.  1244,  1246  (42 
U.S.C.  5842,  5846);  sees.  10  and  14,  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  see.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114,  121,  Pub.  L.  97- 
425, 96  Stat.  2213g,  2238,  as  amended  (42 
U.S.C.  10134, 10141),  and  Pub.  L.  102-486. 
see.  2902, 106  Stat.  3123  (42  U.S.C.  5851). 

Subpart  A— General  Provisiona 

§  63.1    Purpose  and  scope. 

This  part  prescribes  rules  governing 
the  licensing  of  the  U.S.  Department  of 
Energy  to  receive  and  possess  source, 
speciail  nuclear,  and  byproduct  material 
at  a  geologic  repository  operations  area 
sited,  constructed,  or  operated  at  Yucca 
Mountain,  Nevada,  in  accordance  with 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended,  and  the  Energy  Policy  Act 
of  1992.  As  provided  in  10  CFR  60.1,  the 
regulations  in  part  60  of  this  chapter  do 
not  apply  to  any  activity  that  is  subject 
to  licensing  imder  this  part.  This  part 
does  not  apply  to  any  activity  licensed 
under  another  part  of  this  chapter.  This 
part  also  gives  notice  to  all  persons  who 
knowingly  provide,  to  any  licensee, 
applicant,  contractor,  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  or  applicant's  activities 
subject  to  this  part,  that  they  may  be 
individually  subject  to  NRC 
enforcement  action  for  violation  of 
§63.11. 

f63.2    Definitions. 

As  used  in  this  part: 

Affected  Indian  Tribe  means  any 
Indian  Tribe  within  whose  reservation 
boimdaries  a  repository  for  high-level 
radioactive  waste  or  spent  fuel  is 
proposed  to  be  located;  or  whose 
Federally-defined  possessory  or  usage 
rights  to  other  lands  outside  of  the 
reservation's  boundaries  arising  out  of 
Congressionally-ratified  treaties  or  other 
Federal  law  may  be  substantially  and 
adversely  affected  by  the  location  of  the 
facility  if  the  Secretary  of  the  Interior 
finds,  on  the  petition  of  the  appropriate 
governmental  officials  of  the  Tribe,  that 
the  effects  are  both  substantial  and 
adverse  to  the  Tribe. 

Barrier  means  any  material,  structure, 
or  fiaature  that,  for  a  period  to  be 
determined  by  NRC,  prevents  or 
substantially  reduces  the  rate  of 
movement  of  water  or  radionuclides 
from  the  Yucca  Mountain  repository  to 
the  accessible  environment,  or  prevents 
the  release  or  substantially  reduces  the 
release  rate  of  radionuclides  from  the 
waste.  For  example,  a  barrier  may  be  a 


geologic  featvue,  an  engineered 
stnictiue,  a  canister,  a  waste  form  with 
physical  and  chemical  characteristics 
that  significantly  decrease  the  mobility 
of  radionuclides,  or  a  material  placed 
over  and  around  the  waste,  provided 
that  the  material  substantially  delays 
movement  of  water  or  radionuclides. 

Commencement  of  construction 
means  clearing  of  land,  surface  or 
subsurface  excavation,  or  other 
substantial  action  that  would  adversely 
affect  the  environment  of  a  site.  It  does 
not  include  changes  desirable  for  the 
temporary  use  of  the  land  for  public 
recreational  uses,  site  characterization 
activities,  other  preconstruction 
monitoring  and  investigation  necessary 
to  establish  background  information 
related  to  the  suitability  of  the  Yucca 
Mountain  site  or  to  the  protection  of 
environmental  values,  or  pnxnuement 
or  manufactiire  of  components  of  the 
geologic  repository  operations  area. 

Commission  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

Containment  means  the  confinement 
of  radioactive  waste  within  a  designated 
boundary. 

Design  bases  means  that  information 
that  identifies  the  specific  functions  to 
be  performed  by  a  structure,  system,  or 
component  of  a  facility  and  the  specific 
values  or  ranges  of  values  chosen  for 
controlling  parameters  as  reference 
bounds  for  design.  These  values  may  be 
constraints  derived  from  generally 
accepted  "state-of-the-art"  practices  for 
achieving  functional  goals  or 
requirements  derived  bom  analysis 
(based  on  calculation  or  experiments)  of 
the  effects  of  a  postulated  event  under 
which  a  structure,  system,  or 
component  must  meet  its  functional 
goals.  The  values  for  controlling 
parameters  for  external  events  include: 

(1)  Estimates  of  severe  natural  events 
to  be  used  for  deriving  design  bases  that 
will  be  based  on  consideration  of 
historical  data  on  the  associated 
parameters,  physical  data,  or  analysis  of 
upper  limits  of  the  physical  processes 
involved;  and 

(2)  Estimates  of  severe  external 
human-induced  events  to  be  used  for 
deriving  design  bases,  that  will  be  based 
on  analysis  of  human  activity  in  the 
region,  taking  into  account  the  site 
characteristics  and  the  risks  associated 
with  the  event. 

Director  means  the  Director  of  the 
Nuclear  Regulatory  Commission's  Office 
of  Nuclear  Material  Safety  and 
Safeguards. 

Disposal  means  the  emplacement  of 
radioactive  waste  in  a  geologic 
repository  with  the  intent  of  leaving  it 
there  permanenUy. 


DOE  means  the  U.S.  Department  of 
Energy  or  its  duly  authorized 
representatives. 

Engineered  barrier  system  means  the 
waste  packages,  including  engineered 
components  and  systems  other  than  the 
waste  package  (e.g.,  drip  shields),  and 
the  underground  facility. 

Event  sequence  means  a  series  of 
actions  and/or  occurrences  within  the 
natiual  and  engineered  components  of  a 
geologic  repository  operations  area  that 
could  potentially  lead  to  exposure  of 
individuals  to  radiation.  An  event 
sequence  includes  one  or  more 
initiating  events  and  associated 
combinations  of  repository  system 
component  failures,  including  those 
produced  by  the  action  or  inaction  of 
operating  |>ersonnel.  Those  event 
sequences  that  are  expected  to  occur 
one  or  more  times  before  permanent 
closure  of  the  geologic  repository 
operations  area  are  referred  to  as 
Category  1  event  sequences.  Other  event 
sequences  that  have  at  least  one  chance 
in  10,000  of  occurring  before  permanent 
closure  are  referred  to  as  Category  2 
event  sequences. 

Geologic  repository  means  a  system 
that  is  intended  to  be  used  for,  or  may 
be  used  for,  the  disposal  of  radioactive 
wastes  in  excavated  geologic  media.  A 
geologic  repository  includes  the 
engineered  barrier  system  and  the 
portion  of  the  geologic  setting  that 
provides  isolation  of  the  radioactive 
waste. 

Geologic  repository  operations  area 
means  a  high-level  radioactive  waste 
facility  that  is  part  of  a  geologic 
repository,  including  both  siirfoce  and 
subsurface  areas,  where  waste  handling 
activities  are  conducted. 

Geologic  setting  means  the  geologic, 
hydrologic,  and  geochemical  systems  of 
the  region  in  which  a  geologic 
repository  is  or  may  be  located. 

High-level  mdioactive  waste  or  HLW 
means: 

(1)  The  highly  radioactive  material 
resulting  bom  the  reprocessing  of  spent 
nuclear  fuel,  including  liquid  waste 
produced  directiy  in  reprocessing  and 
any  solid  material  derived  from  such 
liquid  waste  that  contains  fission 
products  in  sufficient  concentrations; 

(2)  Irradiated  reactor  fuel;  and 

(3)  Other  highly  radioactive  material 
that  the  Commission,  consistent  with 
existing  law,  determines  by  rule 
requires  permanent  isolation. 

HLW  facility  means  a  facility  subject 
to  the  licensing  and  related  regulatory 
authority  of  the  Commission  pursuant  to 
sections  202(3)  and  202(4)  of  the  Energy 
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Reorganization  Act  of  1974  (88  Stat. 
1244).' 

Host  rock  means  the  geologic  medium 
in  which  the  waste  is  emplaced. 

Important  to  safety,  with  reference  to 
stTuctiires,  systems,  and  components, 
means  those  engineered  features  of  the 
geologic  repository  operations  area 
whose  function  is: 

(1)  To  provide  reasonable  assiirance 
that  high-level  waste  can  be  received, 
handled,  packaged,  stored,  emplaced, 
and  retrieved  without  exceeding  the 
requirements  of  §63. 111(b)(1)  for 
Category  1  event  sequences;  or 

(2)  To  prevent  or  mitigate  Category  2 
event  sequences  that  could  result  in 
radiological  exposures  exceeding  the 
values  specified  at  §  63.111(b)(2)  to  any 
individual  located  on  or  beyond  any 
point  on  the  boundary  of  the  site. 

Important  to  waste  isolation,  with 
reference  to  design  of  the  engineered 
barrier  system  and  characterization  of 
natural  barriers,  means  those  engineered 
and  natural  barriers  whose  function  is  to 
provide  a  reasonable  expectation  that 
high-level  waste  can  be  disposed  of 
without  exceeding  the  requirements  of 
§  63.113(b)  and  (c). 

Initiating  event  means  a  natural  or 
human  induced  event  that  causes  am 
event  sequence. 

Isolation  means  inhibiting  the 
transport  of  radioactive  material  to: 

(1)  The  location  of  the  reasonably 
maximally  exposed  individual  so  that 
radiological  exposures  will  not  exceed 
the  requirements  of  §63. 113(b);  and 

(2)  The  accessible  enviroiunent  so  that 
releases  of  radionuclides  into  the 
accessible  environment  will  not  exceed 
the  requirements  of  §  63.113(c). 

Performance  assessment  means  an 
analysis  that: 

(1)  Identifies  the  features,  events, 
processes  (except  human  intrusion),  and 
sequences  of  events  and  processes 
(except  human  intrusion)  that  might 
affect  the  Yucca  Mountain  disposal 
system  and  their  probabilities  of 
Declining  during  10,000  years  after 
disposal; 

(2)  Examines  the  effects  of  those 
features,  events,  processes,  and 
sequences  of  events  and  processes  upon 
the  performance  of  the  Yucca  Mountain 
disposal  system;  and 

(3)  Estimates  the  dose  incurred  by  the 
reasonably  maximally  exposed 


'  These  are  DOE  "facilities  used  primarily  for  the 
receipt  and  storage  of  high-level  radioactive  wastes 
resulting  from  activities  licensed  under  such  Act 
(the  Atomic  Energy  Act)"  and  "Retrievable  Surface 
Storage  Facilities  and  other  facilities  authorized  for 
the  express  purpose  of  subsequent  long-term  storage 
of  high-level  radioactive  wastes  generated  by  (OOE). 
which  are  not  used  for,  or  are  part  of,  research  and 
development  activities." 


individual,  including  the  associated 
imcertainties,  as  a  result  of  releases 
caused  by  all  significant  features, 
events,  processes,  and  sequences  of 
events  and  processes,  weighted  by  their 
probability  of  occurrence. 

Performance  confirmation  means  the 
program  of  tests,  experiments,  and 
analyses  that  is  conducted  to  evaluate 
the  adequacy  of  the  information  used  to 
demonstrate  compliance  with  the 
performance  objectives  in  subpart  E  of 
this  part. 

Permanent  closure  means  final 
backfilling  of  the  undergroimd  facility, 
if  appropriate,  and  the  sealing  of  shafts, 
ramps,  and  boreholes. 

Preclosure  safety  analysis  means  a 
systematic  examination  of  the  site;  the 
design;  and  the  potential  hazards, 
initiating  events  and  event  sequences 
and  their  consequences  (e.g., 
radiological  exposures  to  workers  and 
the  public).  The  analysis  identifies 
structures,  systems,  and  components 
important  to  safety. 

Public  Document  Room  means  the 
place  at  One  White  Flint  North,  11555 
Rockville  Pike,  Room  0-1F13, 
Rockville,  MD,  at  which  records  of  the 
Commission  will  ordinarily  be  made 
available  for  public  inspection  and  any 
other  place,  the  location  of  which  has 
been  published  in  the  Federal  Register, 
at  which  public  records  of  the 
Commission  pertaining  to  a  geologic 
repository  at  the  Yucca  Mountain  site 
are  made  available  for  public 
inspection. 

Radioactive  waste  or  waste  means 
HLW  and  radioactive  materials  other 
than  HLW  that  are  received  for 
emplacement  in  a  geologic  repository. 

Reasonably  maximally  exposed 
individual  means  the  hypothetical 
person  meeting  the  criteria  specified  at 
§63.312. 

Reference  biosphere  means  the 
description  of  the  environment 
inhabited  by  the  reasonably  maximally 
exposed  individual.  The  reference 
biosphere  comprises  the  set  of  specific 
biotic  and  abiotic  characteristics  of  the 
enviroiunent,  including,  but  not 
necessarily  limited  to,  climate, 
topography,  soils,  flora,  fauna,  and 
human  activities. 

Restricted  area  means  an  area,  access 
to  which  is  limited  by  the  licensee  for 
the  purpose  of  protecting  individuals 
against  undue  risks  from  exposure  to 
radiation  and  radioactive  materials. 
Restricted  area  does  not  include  areas 
used  as  residential  quarters,  but  separate 
rooms  in  a  residential  building  may  be 
set  aside  as  a  restricted  area. 

Retrieval  means  the  act  of 
permanently  removing  radioactive 
waste  from  the  underground  location  at 


which  the  waste  had  been  previously 
emplaced  for  disposal. 

Saturated  zone  means  that  part  of  the 
earth's  crust  beneath  the  regional  water 
table  in  which  statistically  all  voids, 
large  and  small,  are  filled  with  water 
under  pressiu«  greater  than 
atmospheric. 

Site  means  that  area  surroimding  the 
geologic  repository  operations  area  for 
which  DOE  exercises  authority  over  its 
use  in  accordance  with  the  provisions  of 
this  part. 

Site  characterization  means  the 
program  of  exploration  and  research, 
both  in  the  laboratory  and  in  the  field, 
imdertaken  to  establish  the  geologic 
conditions  and  the  ranges  of  those 
parameters  of  the  Yucca  Moimtain  site, 
and  the  surrounding  region  to  the  extent 
necessary,  relevant  to  the  procediues 
imder  this  part.  Site  characterization 
includes  borings,  surface  excavations, 
excavation  of  exploratory  shafts  and/or 
ramps,  limited  subsurface  lateral 
excavations  and  borings,  and  in  situ 
testing  at  depth  needed  to  determine  the 
suitability  of  the  site  for  a  geologic 
repository. 

Total  effective  dose  equivalent  (TEDE) 
means,  for  purposes  of  assessing  doses 
to  workers,  the  simi  of  the  deep-dose 
equivalent  (for  external  exposures)  and 
the  committed  effective  dose  equivalent 
(for  internal  exposures).  For  purposes  of 
assessing  doses  to  members  of  the 
public  (including  the  RMEI),  TEDE 
means  the  sum  of  the  effective  dose 
equivalent  (for  external  exposures)  and 
the  committed  effective  dose  equivalent 
(for  internal  exposures). 

Underground  facility  means  the 
underground  structure,  backfill 
materials,  ff  any,  and  openings  that 
penetrate  the  imderground  structure 
(e.g.,  ramps,  shafts,  and  boreholes, 
including  their  seals). 

Unrestricted  area  means  an  area, 
access  to  which  is  neither  limited  nor 
controlled  by  the  licensee. 

Unsaturated  zone  means  the  zone 
between  the  land  surface  and  the 
regional  water  table.  Generally,  fluid 
pressure  in  this  zone  is  less  than 
atmospheric  pressure,  and  some  of  the 
voids  may  contain  air  or  other  gases  at 
atmospheric  pressure.  Beneath  flooded 
areas  or  in  perched  water  bodies,  the 
fluid  pressure  locally  may  be  greater 
than  atmospheric. 

Waste  form  means  the  radioactive 
waste  materials  and  any  encapsulating 
or  stabilizing  matrix. 

Waste  package  means  the  waste  form 
and  any  containers,  shielding,  packing, 
and  other  absorbent  materials 
immediately  surrounding  an  individual 
waste  container. 
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Water  table  means  that  surface  in  a 
ground-water  body,  separating  the 
unsaturated  zone  from  the  saturated 
zone,  at  which  the  water  pressure  is 
atmospheric. 

§63.3    License  required. 

(a)  DOE  may  not  receive  nor  possess 
sotirce,  special  nuclear,  or  byproduct 
material  at  a  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site  except  as  authorized  by  a  license 
issued  by  the  Commission  under  this 
part. 

(b)  EKDE  may  not  begin  construction  of 
a  geologic  repository  operations  area  at 
the  Yucca  Mountain  site  unless  it  has 
filed  an  application  with  the 
Commission  and  has  obtained 
construction  authorization  as  provided 
in  this  part.  Failure  to  comply  with  this 
requirement  is  grounds  for  denial  of  a 
license. 

$63.4    Communications  and  records. 

(a)  Except  where  otherwise  specified, 
all  commimications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  imder  them 
should  be  addressed  to  the  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regidatory  Commfssion, 
Washington.  DC  20555-0001. 
Communications,  reports,  and 
applications  may  be  delivered  in  person 
at  the  Commission's  offices  at  11555 
Rockville  Pike.  Rockville,  MD. 

(b)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  if  the  copy  or  microform  is 
authenticated  by  authorized  personnel 
and  the  microform  is  capable  of 
producing  a  clear  copy  throughout  the 
required  retention  period.  The  record 
may  also  be  stored  in  electronic  media 
with  the  capability  for  producing 
legible,  accurate,  and  complete  records 
diuing  the  required  retention  period. 
Records  such  as  letters,  drawings,  and 
specifications  must  include  all  pertinent 
information  such  as  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

§63,5    interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  is  binding  on  the  Commission. 

§63.6    Exemptions. 

The  Commission  may,  upon 
application  by  DOE,  any  interested 


person,  or  upon  its  own  initiative,  grant 
an  exemption  from  the  requirements  of 
this  part  if  it  determines  that  the 
exemption  is  authorized  by  law,  does 
not  endanger  life  nor  property  nor  the 
common  defense  and  seciirity,  and  is 
otherwise  in  the  public  interest. 

§  63.7    License  not  required  for  certain 
preliminary  activities. 

The  requirement  for  a  license  set  forth 
in  §  63.3(a)  is  not  applicable  to  the 
extent  that  DOE  receives  and  possesses 
source,  special  nuclear,  and  byproduct 
material  at  a  geologic  repository  at  the 
Yucca  Mountain  site: 

(a)  For  purposes  of  site 
characterization;  or 

(b)  For  use,  during  site 
characterization  or  construction,  as 
components  of  radiographic,  radiation 
monitoring,  or  similar  equipment  or 
instrumentation. 

§63.8    Information  collection 
requirements:  0MB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501.  et  seq.]. 
The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  imder  control 
number  3150-0199. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§63.62.  63.63,  and 
63.65. 

§63.9    Employee  protection. 

(a)  Discrimination  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant, 
against  an  employee,  for  engaging  in 
certain  protected  activities,  is 
prohibited.  Discrimination  includes 
discharge  and  other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  section  211 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  die 
Energy  Reorganization  Act. 

(1)  "The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission,  or  his 
or  her  employer,  information  about 
alleged  violations  of  either  of  the 


statutes  named  in  paragraph  (a)  of  this 
section  or  possible  violations  of 
requirements  imposed  imder  either  of 
those  aforementioned  statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
statutes  named  in  paragraph  (a)  of  this 
section,  or  under  these  requirements,  if 
the  employee  has  identified  the  alleged 
ill^ality  to  the  employer; 

(iii)  Requesting  tne  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any. 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  statutes  named  in 
paragraph  (a)  of  this  section; 

(v)  Assisting  or  participating  in,  or  is 
about  to  assist  or  participate  in,  these 
activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  does  not  apply  to  any 
employee  alleging  discrimination 
prohibited  by  this  section  who.  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  saek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs.  The  employee 
may  do  this  by  filing  a  complaint 
alleging  the  violation  with  the 
Department  of  Labor,  Employment 
Standards  Administration.  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay.  and 
compensatory  damages. 

(c)  A  violation  of  paragraph  (a),  (e).  or 
(f)  of  this  section  by  a  Commission 
licensee,  an  applicant  for  a  Commission 
license,  or  a  contractor  or  subcontractor 
of  a  Commission  licensee  or  applicant 
may  be  grounds  for — 

(1)  Denial,  revocation,  or  suspension 
of  the  license; 

(2)  Imposition  of  a  civil  penalty  on  the 
licensee  or  applicant;  or 

(3)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer,  or 
others,  that  adversely  affect  an 
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employee,  may  be  predicated  on 
nondiscriminatory  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(e)(1)  Each  licensee  and  each 
applicant  for  a  license  shall  prominently 
post  the  revision  of  ^4RC  Form  3, 
"Notice  to  Employees,"  referenced  in 
§  19.11(c)  of  this  chapter.  This  form 
must  be  posted  at  locations  siifficient  to 
permit  employees  protected  by  this 
section  to  observe  a  copy  on  the  way  to 
or  from  their  place  of  work.  Premises 
must  be  posted  not  later  than  30  days 
after  an  application  is  docketed  and 
remain  posted  while  the  application  is 
pending  before  the  Commission,  dining 
the  term  of  the  license,  and  for  30  days 
following  license  termination. 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
part  20  of  this  chapter  or  by  accessing 
the  NRC  Web  site  ivww.nrc.gov/NHC/ 
FORMS/forms3.html. 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
that  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  a  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section,  including,  but  not  limited  to, 
providing  information  to  NRC  or  to  his 
or  her  employer  on  potential  violations 
or  other  matters  within  NRC's  regulatory 
responsibilities. 

§  63.1 0    Completeness  and  accuracy  of 
infonnation. 

(a)  Information  provided  to  the 
Commission  by  an  applicant  for  a 
license  or  by  a  licensee,  or  information 
required  by  statute,  or  required  by  the 
Commission's  regulations,  orders,  or 
license  conditions  to  be  maintained  by 
the  applicant  or  the  licensee  must  be 
complete  and  accinate  in  all  material 
respects. 

(b)  The  applicant  or  licensee  shall 
notify  the  Commission  of  information 
identified  by  the  applicant  or  licensee  as 
having,  for  the  regulated  activity,  a 
significant  implication  for  public  health 
and  safety  or  common  defense  and 


secvirity.  An  applicant  or  licensee 
violates  this  paragraph  only  if  the 
applicant  or  licensee  fails  to  notify  the 
Commission  of  infonnation  that  the 
applicant  or  licensee  has  identified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common 
defense  and  security.  Notification  must 
be  provided  to  the  Director  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  within 
2  working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  that  is  already 
required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

S  63.1 1    Deliberate  misconduct 

(a)  Any  licensee,  applicant  for  a 
license,  employee  of  a  licensee  or 
applicant;  or  any  contractor  (including  a 
supplier  or  consultant),  subcontractor, 
employee  of  a  contractor  or 
subcontractor  of  any  licensee  or 
applicant  for  a  license,  who  knowingly 
provides  to  any  licensee,  applicant, 
contractor,  or  subcontractor,  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  or  applicant's  activities  in  this 
part,  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or  would  have  caused,  if  not 
detected,  a  licensee  or  applicant  to  be  in 
violation  of  any  rule,  regulation,  or 
order;  or  any  term,  condition,  or 
limitation  of  any  license  issued  by  the 
Commission;  or 

(2)  Deliberately  submit  to  NRC,  a 
licensee,  an  applicant,  or  a  licensee's  or 
applicant's  contractor  or  subcontractor, 
information  that  the  person  submitting 
the  information  knows  to  be  incomplete 
or  inaccinate  in  some  respect  material  to 
NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  or 
applicant  to  be  in  violation  of  any  rule, 
regulation,  or  order;  or  any  term, 
condition,  or  limitation,  of  any  license 
issued  by  the  Commission;  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract,  pinchase  order,  or  policy  of  a 
licensee,  applicant,  contractor,  or 
subcontractor. 


Subpart  B— Licenses 
PreappUcation  Review 

§63.15    Site  characterization. 

(a)  DOE  shall  conduct  a  program  of 
site  characterization  with  respect  to  the 
Yucca  Moimtain  site  before  it  submits 
an  application  for  a  license  to  be  issued 
imder  this  pari. 

(b)  DOE  shall  conduct  the 
investigations  to  obtain  the  required 
information  in  a  maimer  that  limits 
adverse  effects  on  the  long-term 
performance  of  the  geologic  repository 
at  Yucca  Mountain  to  the  extent 
practical. 

S  63.1 6    Review  of  site  characterization 
activities.' 

(a)  If  DOE's  planned  site 
characterization  activities  include  onsite 
testing  with  radioactive  material, 
including  radioactive  tracers,  the 
Commission  shall  determine  whether 
the  proposed  use  of  such  radioactive 
material  is  necessary  to  provide  data  for 
the  preparation  of  the  environmental 
reports  required  by  law  and  for  an 
application  to  be  submitted  imder 
§63.22. 

(b)  During  the  conduct  of  site 
characterization  activities  at  the  Yucca 
Moimtain  site,  DOE  shall  report  the 
natine  and  extent  of  the  activities,  the 
information  that  has  been  developed, 
and  the  progress  of  waste  form  and 
waste  package  research  and 
development  to  the  Commission  not  less 
than  once  every  6  months.  The 
semiannual  reports  must  include  the 
results  of  site  characterization  studies, 
the  identification  of  new  issues,  plans 
for  additional  studies  to  resolve  new 
issues,  elimination  of  planned  studies 
no  longer  necessary,  identification  of 
decision  points  reached,  and 
modifications  to  schedules,  where 
appropriate.  QOE  shall  also  report  its 
progress  in  developing  the  design  of  a 
geologic  repository  operations  area 
appropriate  for  the  area  being 
characterized,  noting  when  key  design 
parameters  or  features  that  depend  on 
the  results  of  site  characterization  will 
be  established.  Other  topics  related  to 
site  characterization  must  also  be 
covered  if  requested  by  the  Director. 

(c)  Dining  the  conduct  of  site 
characterization  activities  at  the  Yucca 
Mountain  site,  NRC  staff  shall  be 
permitted  to  visit  and  inspect  the 
locations  at  which  such  activities  are 


2  In  addition  to  the  review  of  site  characterization 
activities  specified  in  this  section,  the  Conunission 
contemplates  an  ongoing  review  of  other 
information  on  site  investigation  and  site 
characterization,  to  allow  eariy  identification  of 
potential  licensing  issues  for  timely  resolution  at 
the  staff  level. 
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carried  out  and  to  observe  excavations, 
borings,  and  in  situ  tests,  as  they  are 
done. 

(d)  The  Director  may  comment  at  any 
time  in  writing  to  DOE,  expressing 
current  views  on  any  aspect  of  site 
characterization  or  performance 
assessment  at  the  Yucca  Mountain  site. 
In  particular,  the  Director  shall 
comment  whenever  he  or  she 
determines  that  there  are  substantial 
grounds  for  making  recommendations  or 
stating  objections  to  DOE's  site 
characterization  program.  The  Director 
shall  invite  public  comment  on  any 
comments  that  the  Director  makes  to 
DOE  on  review  of  the  DOE  semiannual 
reports  or  on  any  other  comments  that 
the  Director  makes  to  DOE  on  site 
characterization  and  performance 
assessment  by  placing  the  comments  in 
a  public  forum  to  allow  the  piiblic  to 
comment  on  them  after  the  Director's 
comments  are  sent  to  DOE. 

(e)  The  Director  shall  transmit  copies 
of  all  conunents  to  E)OE  made  by  the 
Director  under  this  section  to  the 
Governor  and  legislature  of  the  State  of 
Nevada  and  to  the  governing  body  of 
any  affected  Indian  Tribe. 

(f)  All  correspondence  between  DOE 
and  NRC  resulting  bora  the 
requirements  of  this  section,  including 
the  reports  described  in  paragraph  (b)  of 
this  section,  must  be  placed  in  the 
Public  Document  Room. 

(g)  The  activities  described  in 
paragraphs  (a)  through  (f)  of  this  section 
constitute  informal  conference  between 
a  prospective  applicant  and  the  NRC 
staff,  as  described  in  §  2.101(a)(1)  of  this 
chapter,  and  are  not  part  of  a  proceeding 
under  the  Atomic  Energy  Act  of  1954, 
as  amended.  Accordin^y,  the  issuance 
of  the  Director's  comments  made  under 
this  section  does  not  constitute  a 
commitment  to  issue  any  authorization 
or  license,  or  in  any  way  affect  the 
authority  of  the  Commission,  Atomic 
Safety  and  Licensing  Board,  other 
presiding  officers,  or  the  Director,  in  any 
such  proceeding. 

License  Application 

f  63.21    Content  of  application. 

(a)  An  application  consists  of  general 
information  and  a  Safety  Analysis 
Report.  An  environmental  impact 
statement  must  be  prepared  in 
accordance  with  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended,  and 
must  accompany  the  application.  Any 
Restricted  Data  or  National  Security 
Information  must  be  separated  from 
unclassified  infonnation.  The 
application  must  be  as  complete  as 
possible  in  the  light  of  infonnation  that 


is  reasonably  available  at  the  time  of 
docketing. 

(b)  The  general  information  must 
include: 

(1)  A  general  description  of  the 
proposed  geologic  repository  at  the 
Yucca  Mountain  site,  identifying  the 
location  of  the  geologic  repository 
operations  area,  the  general  character  of 
the  proposed  activities,  and  the  basis  for 
the  exercise  of  the  Commission's 
licensing  authority. 

(2)  Proposed  schedules  for 
construction,  receipt  of  waste,  and 
emplacement  of  wastes  at  the  proposed 
geologic  repository  operations  area. 

(3)  A  description  of  the  detailed 
security  measures  for  physical 
protection  of  high-level  radioactive 
waste  in  accordance  with  §  73.51  of  this 
chapter.  This  plan  must  include  the 
design  for  physical  protection,  the 
licensee's  safeguards  contingency  plan, 
and  security  organization  personnel 
training  and  qualification  plan.  The 
plan  must  list  tests,  inspections,  audits, 
and  other  means  to  be  used  to 
demonstrate  compliance  with  such 
requirements. 

(4)  A  description  of  the  material 
control  and  accounting  program  to  meet 
the  requirements  of  §  63.78. 

(5)  A  description  of  work  conducted 
to  characterize  the  Yucca  Mountain  site. 

(c)  The  Safety  Analysis  Report  must 
include: 

(1)  A  description  of  the  Yucca 
Mountain  site,  with  appropriate 
attention  to  those  features,  events,  and 
processes  of  the  site  that  might  affect 
design  of  the  geologic  repository 
operations  area  and  performance  of  the 
geologic  repository.  The  description  of 
the  site  must  include  infonnation 
regarding  features,  events,  and  processes 
outside  of  the  site  to  the  extent  the 
information  is  relevant  and  material  to 
safety  or  performance  of  the  geologic 
repository.  The  infonnation  referred  to 
in  this  paragraph  must  include: 

(i)  The  location  of  the  geologic 
repository  operations  area  with  respect 
to  the  boundary  of  the  site; 

(ii)  Information  regarding  the  geology, 
hydrology,  and  geochemistry  of  the  site, 
including  geomechanical  properties  and 
conditions  of  the  host  rock; 

(iii)  Infonnation  regarding  surface 
water  hydrology,  climatology,  and 
meteorology  of  the  site;  and 

(iv)  Information  regarding  the  location 
of  the  reasonably  maximally  exposed 
individual,  and  regarding  local  human 
behaviors  and  characteristics,  as  needed 
to  support  selection  of  conceptual 
models  and  parameters  used  for  the 
reference  biosphere  and  reasonably 
maximally  exposed  individual. 


(2)  Infonnation  relative  to  materials  of 
construction  of  the  geologic  repository 
operations  area  (including  geologic 
media,  general  arrangement,  and 
approximate  dimensions),  and  codes 
and  standards  that  DOE  proposes  to 
apply  to  the  design  and  construction  of 
the  geologic  repository  operations  area. 

(3)  A  description  and  discussion  of 
the  design  of  the  various  components  of 
the  geologic  repository  operations  area 
and  the  engineered  barrier  system 
including: 

(i)  Dimensions,  material  properties, 
specifications,  analytical  and  design 
methods  used  along  with  any  applicable 
codes  and  standards; 

(ii)  The  design  criteria  used  and  their 
relationships  to  the  preclosure  and 
postclosure  performance  objectives 
specified  at  §63. 111(b).  §63. 113(b).  and 
§  63.113(c);  and 

(iii)  The  design  bases  and  their 
relation  to  the  design  criteria. 

(4)  A  description  of  the  kind,  amount, 
and  specifications  of  the  radioactive 
material  proposed  to  be  received  and 
possessed  at  the  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site. 

(5)  A  preclosure  safety  analysis  of  the 
geologic  repository  operations  area,  for 
the  period  before  permanent  closure,  to 
ensure  compliance  with  §63.1 11(a),  as 
required  by  §63. 111(c).  For  the 
purposes  of  this  analysis,  it  is  assumed 
that  operations  at  the  geologic 
repository  operations  area  will  be 
carried  out  at  the  maximum  capacity 
and  rate  of  receipt  of  radioactive  waste 
stated  in  the  application. 

(6)  A  description  of  the  program  for 
control  and  monitoring  of  radioactive 
effluents  and  occupational  radiological 
exposures  to  maintain  such  effluents 
and  exposures  in  accordance  with  the 
requirements  of  §  63. 1 1 1 . 

(?)  A  description  of  plans  for  retrieval 
and  alternate  storage  of  the  radioactive 
wastes,  should  retrieval  be  necessary. 

(8)  A  description  of  design 
considerations  that  are  intended  to 
facilitate  permanent  closure  and 
decontamination  or  decontamination 
and  dismantlement  of  surface  facilities. 

(9)  An  assessment  to  determine  the 
degree  to  which  those  features,  events, 
and  processes  of  the  site  that  are 
expected  to  materially  affect  compliance 
with  §63.113 — whether  beneficial  or 
potentially  adverse  to  performance  of 
the  geologic  repository — have  been 
characterized,  and  the  extefit  to  which 
they  affect  waste  isolation. 
Investigations  must  extend  from  the 
surface  to  a  depth  sufficient  to 
determine  principal  pathways  for 
radionuclide  migration  from  the 
underground  facility.  Specific  features. 
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events,  and  processes  of  the  geologic 
setting  must  be  investigated  outside  of 
the  site  if  they  affect  performance  of  the 
geologic  repository. 

(10)  An  assessment  of  the  anticipated 
response  of  the  geomechanical. 
hydrogeologic,  and  geochemical  systems 
to  the  range  of  design  thermal  loadings 
under  consideration,  given  the  pattern 
of  fractures  and  other  discontinuities 
and  the  heat  transfer  properties  of  the 
rock  mass  and  water. 

(11)  An  assessment  of  the  ability  of 
the  proposed  geologic  repository  to  limit 
radiological  exposures  to  the  reasonably 
maximally  exposed  individual  for  the 
period  after  permanent  closure,  as 
reguired  by  §  63.113(b). 

(12)  An  assessment  of  the  ability  of 
the  proposed  geologic  repository  to  limit 
releases  of  radionuclides  into  the 
accessible  environment  as  required  by 

§  63.113(c). 

(13)  An  assessment  of  the  ability  of 
the  proposed  geologic  repository  to  limit 
radiological  exposures  to  the  reasonably 
maximally  exposed  individual  for  the 
period  after  permanent  closure  in  the 
event  of  human  intrusion  into  the 
engineered  barrier  system  as  required  by 
§  63.113(d). 

(14)  An  evaluation  of  the  natural 
features  of  the  geologic  setting  and 
design  features  of  the  engineered  barrier 
system  that  are  considered  barriers 
important  to  waste  isolation  as  required 
by  §63.115. 

(15)  An  explanation  of  measures  used 
to  support  the  models  used  to  provide 
the  information  required  in  paragraphs 
(c)(9)  through  (c)(14)  of  this  section. 
Analyses  and  models  that  will  be  used 
to  assess  performance  of  the  geologic 
repository  must  be  supported  by  using 
an  appropriate  combination  of  such 
methods  as  field  tests,  in  situ  tests, 
laboratory  tests  that  are  representative  of 
field  conditions,  monitoring  data,  and 
natural  analog  studies. 

(16)  An  identification  of  those 
structures,  systems,  and  components  of 
the  geologic  repository,  both  surface  and 
subsurface,  that  require  research  and 
development  to  confirm  the  adequacy  of 
design.  For  structures,  systems,  and 
components  important  to  safety  and  for 
the  engineered  and  natural  barriers 
important  to  waste  isolation,  DOE  shall 
provide  a  detailed  description  of  the 
programs  designed  to  resolve  safety 
questions,  including  a  schedule 
indicating  when  these  questions  would 
be  resolved. 

(17)  A  description  of  the  performance 
confirmation  program  that  meets  the 
requirements  of  subpart  F  of  this  part. 

(18)  An  identification  and 
justification  for  the  selection  of  those 
variables,  conditions,  or  other  items  that 


are  determined  to  be  probable  subjects 
of  license  specifications.  Special 
attention  must  be  given  to  those  items 
that  may  significantly  influence  the 
final  design. 

(19)  An  explanation  of  how  expert 
elicitation  was  used. 

(20)  A  description  of  the  quality 
assurance  program  to  be  applied  to  the 
structures,  systems,  and  components 
important  to  safety  and  to  the 
engineered  and  natural  barriers 
important  to  waste  isolation.  The 
description  of  the  quality  assiu-ance 
program  must  include  a  discussion  of 
how  the  applicable  requirements  of 
§63.142  will  be  satisfied. 

(21)  A  description  of  the  plan  for 
responding  to,  and  recovering  from, 
radiological  emergencies  that  may  occur 
at  any  time  before  permanent  closure 
and  decontamination  or 
decontamination  and  dismantlement  of 
siuface  facilities,  as  required  by 
§63.161. 

(22)  The  following  information 
concerning  activities  at  the  geologic 
repository  operations  area: 

(i)  The  organizational  structure  of 
DOE  as  it  pertains  to  construction  and 
operation  of  the  geologic  repository 
operations  area,  including  a  description 
of  any  delegations  of  authority  and 
assignments  of  responsibilities,  whether 
in  the  form  of  regulations, 
administrative  directives,  contract 
provisions,  or  otherwise. 

(ii)  Identification  of  key  positions  that 
are  assigned  responsibility  for  safety  at 
and  operation  of  the  geologic  repository 
operations  area. 

(iii)  Personnel  qualifications  and 
training  requirements. 

(iv)  Plans  for  startup  activities  and 
startup  testing. 

(v)  Plans  for  conduct  of  normal 
activities,  including  maintenance, 
surveillance,  and  periodic  testing  of 
structures,  systems,  and  components  of 
the  geologic  repository  operations  area. 

(vi)  Plans  for  permanent  closure  and    • 
plans  for  the  decontamination  or 
decontamination  and  dismantlement  of 
surface  facilities. 

(vii)  Plans  for  any  uses  of  the  geologic 
repository  operations  area  at  the  Yucca 
Mountain  site  for  purposes  other  than 
disposal  of  radioactive  wastes,  with  an 
analysis  of  the  effects,  if  any,  that  such 
uses  may  have  on  the  operation  of  the 
structures,  systems,  and  components 
important  to  safety  and  the  engineered 
and  natural  barriers  important  to  waste 
isolation. 

(23)  A  description  of  the  program  to 
be  used  to  maintain  the  records 
described  in  §§63.71  and  63.72. 

(24)  A  description  of  the  controls  that 
DOE  will  apply  to  restrict  access  and  to 


regulate  land  use  at  the  Yucca  Moimtain 
site  and  adjacent  areas,  including  a 
conceptual  design  of  monuments  that 
would  be  used  to  identify  the  site  after 
permanent  closure. 

§63,22    Filing  and  distribution  of 
application. 

(a)  An  application  for  a  license  to 
receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at 
the  Yucca  Mountain  site  that  has  been 
characterized,  any  amendments  to  the 
application,  and  an  accompanying 
environmental  impact  statement  and 
any  supplements,  must  be  signed  by  the 
Secretary  of  Energy  or  the  Secretary's 
authorized  representative  and  must  be 
filed  in  triplicate  with  the  Director. 

(b)  DOE  shall  submit  30  additional 
copies  of  each  portion  of  the  application 
and  any  amendments,  and  each 
environmental  impact  statement  and 
any  supplements.  DOE  shall  retain 
another  120  copies  for  distribution  in 
accordance  with  written  instructions 
from  the  Director  or  the  Director's 
designee. 

(c)  On  notification  of  the  appointment 
of  an  Atomic  Safety  and  Licensing 
Board,  DOE  shall  update  the 
application,  eliminating  all  superseded 
information,  and  supplement  the 
environmental  impact  statement  if 
necessary,  and  serve  the  updated 
application  and  environmental  impact 
statement  (as  it  may  have  been 
supplemented)  as  directed  by  the  Board. 
Any  subsequent  amendments  to  the 
application  or  supplements  to  the 
environmental  impact  statement  must 
be  served  in  the  same  manner. 

(d)  When  an  application,  and  any 
amendment  to  it  is  filed,  copies  must  be 
made  available  in  appropriate  locations 
near  the  proposed  geologic  repository 
operations  area  at  the  Yucca  Moimtain 
site  for  inspection  by  the  public.  These 
copies  must  be  updated  as  amendments 
to  the  application  are  made.  The 
environmental  impact  statement  and 
any  supplements  to  it  must  be  made 
available  in  the  same  manner.  An 
updated  copy  of  the  application,  and  the 
environmental  impact  statement  and 
supplements,  must  be  produced  at  any 
public  hearing  held  by  the  Commission 
on  the  application  for  use  by  any  party 
to  the  proceeding. 

(e)  DOE  shall  certify  that  the  updated 
copies  of  the  application,  and  the 
enviroimiental  impact  statement  as  it 
may  have  been  supplemented,  as 
referred  to  in  paragraphs  (c)  and  (d)  of 
this  section,  contain  the  current 
contents  of  these  documents  submitted 
as  required  by  this  part. 
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§  63.23    Elimination  of  ropetition. 

In  its  application  or  environmental 
impact  statement,  DOE  may  incorporate, 
by  reference,  information  contained  in 
previous  applications,  statements,  or 
reports  filed  with  the  Commission,  if  the 
references  are  clear  and  specific  and 
copies  of  the  information  incorporated 
are  made  available  to  the  public 
locations  near  the  site  of  the  proposed 
geologic  repository,  as  specified  in 
§  63.22(d). 

§  63.24    Updating  of  application  and 
environmental  impact  statement 

(a)  The  application  must  be  as 
complete  as  possible  in  light  of  the 
information  that  is  reasonably  available 
at  the  time  of  docketing. 

(b)  DOE  shall  update  its  application  in 
a  timely  manner  so  as  to  permit  the 
Commission  to  review,  before  issuance 
of  a  license — 

(1)  Additional  geologic,  geophysical, 
geochemical,  hydrologic,  meteorologic, 
materials,  design,  and  other  data 
obtained  during  construction; 

(2)  Conformance  of  construction  of 
structures,  systems,  and  components 
with  the  design; 

(3)  Results  of  research  programs- 
carried  out  to  confirm  the  adequacy  of 
designs,  conceptual  models,  parameter 
values,  and  estimates  of  p>erfonnance  of 
.the  geologic  repository. 

(4)  Other  information  bearing  on  the 
Commission's  issuance  of  a  license  that 
was  not  available  at  the  time  a 
construction  authorization  was  issued. 

(c)  DOE  shall  supplement  its 
enviroimiental  impact  statement  in  a 
timely  manner  so  as  to  take  into  account 
the  environmental  impacts  of  any 
substantial  changes  in  its  proposed 
actions  or  any  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  bearing  on  the 
proposed  action  or  its  impacts. 

Construction  Authorization 

§63.31    Construction  authorization. 

On  review  and  consideration  of  an 
application  and  environmental  impact 
statement  submitted  imder  this  part,  the 
Commission  may  authorize  construction 
of  a  geologic  repository  operations  area 
at  the  Yucca  Mountain  site  if  it 
determines: 

(a)  Safety. 

(1)  That  there  is  reasonable  assiuance 
that  the  types  and  amounts  of 
radioactive  materials  described  in  the 
application  can  be  received  and 
possessed  in  a  geologic  repository 
operations  area  of  the  design  proposed 
without  unreasonable  risk  to  the  health 
and  safety  of  the  public;  and 

(2)  Hiat  there  is  reasonable 
expectation  that  the  materials  can  be 


disposed  of  without  unreasonable  risk 
to  the  health  and  safety  of  the  public. 

(3)  In  arriving  at  these  determinations, 
the  Commission  shall  consider 
whether — 

(i)  DOE  has  described  the  proposed 
geologic  repository  as  specified  at 
§63.21; 

(ii)  The  site  and  design  comply  with 
the  performance  objectives  and 
requirements  contained  in  subpart  E  of 
this  part; 

(iii)  DOE'S  quality  assurance  program 
complies  with  the  requirements  of 
subpart  G  of  this  part; 

(iv)  DOE's  personnel  training  program 
complies  with  the  criteria  contained  in 
subpart  H  of  this  part; 

(v)  DOE's  emergency  plan  complies 
with  the  criteria  contained  in  subpart  I 
of  this  part;  and 

(vi)  DOE's  proposed  operating 
procedures  to  protect  health  and  to 
minimize  danger  to  life  or  property  are 
adequate. 

(b)  Common  defense  and  security. 
That  there  is  reasonable  assurance  that 
the  activities  proposed  in  the 
application  will  not  be  inimical  to  the 
common  defense  and  security. 

(c)  Environmental.  That,  after 
weighing  the  environmental,  economic, 
technical,  and  other  benefits  against 
enviroimiental  costs,  and  considering 
available  alternatives,  the  action  called 
for  is  the  issuance  of  the  construction 
authorization,  witii  any  appropriate 
conditions  to  protect  environmental 
values. 

§63.32    Conditions  of  construction 
authorization. 

(a)  In  a  construction  authorization  for 
a  geologic  repository  operations  area  at 
the  Yucca  Mountain  site,  the 
Commission  shall  include  any 
conditions  it  considers  necessary  to 
protect  the  health  and  safety  of  the 
public,  the  common  defense  and 
security,  or  environmental  values. 

(b)  The  Commission  shall  incorporate 
provisions  in  the  construction 
authorization  requiring  DOE  to  furnish 
periodic  or  special  reports  regarding: 

(1)  Progress  of  construction; 

(2)  Any  data  about  the  site,  obtained 
during  construction,  that  are  not  within 
the  predicted  limits  on  which  the 
facility  design  was  based; 

(3)  Any  deficiencies,  in  design  and 
construction,  that,  if  uncorrected,  could 
adversely  affect  safety  at  any  futiu« 
time;  and 

(4)  Results  of  research  and 
development  programs  being  conducted 
to  resolve  safety  questions. 

(c)  The  construction  authorization  for 
a  geologic  repository  operations  area  at 
the  Yucca  Mountain  site  will  include 


restrictions  on  subsequent  changes  to 
the  features  of  the  geologic  repository 
and  the  procedures  authorized.  The 
restrictions  that  may  be  imposed  under 
this  paragraph  can  include  measures  to 
prevent  adverse  effects  on  the  geologic 
setting  as  well  as  measures  related  to  the 
design  and  construction  of  the  geologic 
repository  operations  area.  These 
restrictions  will  fall  into  three  categories 
of  descending  importance  to  public 
health  and  safety,  as  follows: 

(1)  Those  features  and  procedures  that 
may  not  be  changed  without — 

(i)  60  days  prior  notice  to  the 
Commission; 

(ii)  30  days  notice  of  opportunity  for 
a  prior  hearing;  and 

(iii)  Prior  Commission  approval; 

(2)  Those  features  and  procediu^s  that 
may  not  be  changed  without — 

(i)  60  days  prior  notice  to  the 
Conunission;  and 
(ii)  Prior  Commission  approval;  and 

(3)  Those  features  and  procedures  that 
may  not  be  changed  without  60  days 
notice  to  the  Commission.  Features  and 
procedures  falling  in  this  paragraph 
section  may  not  be  changed  without 
prior  Commission  approval  if  the 
Commission,  after  having  received  the 
required  notice,  so  orders. 

(d)  A  construction  authorization  must 
be  subject  to  the  limitation  that  a  license 
to  receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  the 
Yucca  Mountain  site  geologic  repository 
operations  area  may  not  be  issued  by  the 
Commission  until; 

(1)  DOE  has  updated  its  application, 
as  specified  at  §63.24;  and 

(2)  The  Commission  has  made  the 
findings  stated  in  §  63.41. 

§  63.33    Amendment  of  construction 
auttrarization. 

(a)  An  application  for  amendment  of 
a  construction  authorization  must  be 
filed  with  the  Commission  that  fully 
describes  any  desired  changes  and 
follows,  as  far  as  applicable,  the  content 
requirements  prescribed  in  §63.21. 

(b)  In  determining  whether  an 
amendment  of  a  construction 
authorization  will  be  approved,  the 
Commission  will  be  guided  by  the 
considerations  that  govern  the  issuance 
of  the  initial  construction  authorization, 
to  the  extent  applicable. 

License  Issuance  and  Amendment 

§  63.41    Standards  for  issuance  of  a 
license. 

A  license  to  receive  and  possess 
source,  special  nuclear,  or  byproduct 
material  at  a  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site  may  be  issued  by  the  Commission 
on  finding  that — 
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(a)  Construction  of  the  geologic 
repository  operations  area  has  been 
substantially  completed  in  conformity 
with  the  application  as  amended,  the 
provisions  of  the  Atomic  Energy  Act, 
and  the  rules  and  regulations  of  the 
Commission.  Construction  may  be 
considered  substantially  complete  for 
the  purposes  of  this  paragraph  if  the 
construction  of — 

(1)  Surface  and  interconnecting 
structiuBS,  systems,  and  components; 
and 

(2)  Any  undergroimd  storage  space 
required  for  initial  operation,  are 
substantially  complete. 

(b)  The  activities  to  be  conducted  at 
the  geologic  repository  operations  area 
will  be  in  conformity  with  the 
application  as  amended,  the  provisions 
of  the  Atomic  Energy  Act  and  the 
Energy  Reorganization  Act,  and  the 
rules  and  regulations  of  the 
Commission. 

(c)  The  issuance  of  the  license  will 
not  be  inimical  to  the  common  defense 
and  security  and  will  not  constitute  an 
unreasonable  risk  to  the  health  and 
safety  of  the  public. 

(d)  Adequate  protective  measures  can 
and  will  be  taken  in  the  event  of  a 
radiological  emergency  at  any  time 
before  permanent  closure  and 
decontamination  or  decontamination 
and  dismantlement  of  surface  facilities. 

(e)  All  applicable  requirements  of  part 
51  of  this  chapter  have  been  satisfied. 

§63.42    Conditions  of  license. 

(a)  The  Commission  shall  include  any 
conditions,  including  license 
specifications,  it  considers  necessary  to 
protect  the  health  and  safety  of  the 
public,  the  common  defense  and 
security,  and  environmental  values  in  a 
license  issued  under  this  part. 

(b)  Whether  stated  in  the  license  or 
not,  the  following  are  considered  to  be 
conditions  in  every  license  issued: 

(1)  The  license  is  subject  to 
revocation,  suspension,  modification,  or 
amendment  for  cause,  as  provided  by 
the  Atomic  Energy  Act  and  the 
Commission's  regulations. 

(2)  DOE  shall,  at  any  time  while  the 
license  is  in  effect,  on  written  request  of 
the  Commission,  submit  written 
statements  to  enable  the  Commission  to 
determine  whether  or  not  the  license 
should  be  modified,  suspended,  or 
revoked. 

(3)  The  license  is  subject  to  the 
provisions  of  the  Atomic  Energy  Act 
now  or  hereafter  in  effect  and  to  all 
rules,  regulations,  and  orders  of  the 
Commission.  The  terms  and  conditions 
of  the  license  are  subject  to  amendment, 
revision,  or  modification,  by  reason  of 
amendments  to  or  by  reason  of  rules. 


regulations,  and  orders  issued  in 
accordance  with  the  terms  of  the  Atomic 
Energy  Act. 

(c)  Each  license  includes  the 
provisions  set  forth  in  section  183  b-d, 
inclusive,  of  the  Atomic  Energy  Act, 
whether  or  not  these  provisions  are 
expressly  set  forth  in  the  license. 

(d)  A  license  issued  under  this  part 
includes  the  provisions  set  forth  in 
section  114(d)  of  the  Nuclear  Waste 
Policy  Act,  as  amended,  defining  the 
quantity  of  solidified  high-level 
radioactive  waste  and  spent  nuclear 
fuel,  until  such  time  as  a  second 
repository  is  in  operation,  whether  or 
not  these  provisions  are  expressly  set 
forth  in  the  license. 

§63.43    License  specification. 

(a)  A  license  issued  under  this  part 
includes  license  conditions  derived 
from  the  analyses  and  evaluations 
included  in  the  application,  including 
amendments  made  before  a  license  is 
issued,  together  with  any  additional 
conditions  the  Commission  finds 
appropriate. 

(b)  License  conditions  include  items 
in  the  following  categories: 

(1)  Restrictions  as  to  the  physical  and 
chemical  form  and  radioisotopic  content 
of  radioactive  waste. 

(2)  Restrictions  as  to  size,  shape,  and 
materials  and  methods  of  construction 
of  radioactive  waste  packaging. 

(3)  Restrictions  as  to  the  amount  of 
waste  permitted  per  unit  voliune  of 
storage  space,  considering  the  physical 
characteristics  of  both  the  waste  and  the 
host  rock. 

(4)  Requirements  relating  to  test, 
calibration,  or  inspection,  to  assure  that 
the  foregoing  restrictions  are  observed. 

(5)  Controls  to  be  applied  to  restrict 
access  and  to  avoid  disturbance  to  the 
site  and  to  areas  outside  the  site  where 
conditions  may  affect  compliance  with 
§§63.111  and  63.113. 

(6)  Administrative  controls,  which  are 
the  provisions  relating  to  organization 
and  management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  assiue  that 
activities  at  the  facility  are  conducted  in 
a  safe  manner  and  in  conformity  with 
the  other  license  specifications. 

§  63.44    Changes,  tests,  and  experiments. 

(a)  Definitions  for  the  purposes  of  this 
section: 

(1)  Change  means  a  modification  or 
addition  to,  or  removal  from,  the 
geologic  repository  operations  area 
design  or  procediues  that  affects  a 
design  function,  event  sequence, 
method  of  performing  or  controlling  the 
function,  or  an  evaluation  that 
demonstrates  that  intended  functions 
will  be  accomplished. 


(2)  Departure  from  a  method  of 
evaluation  described  in  the  Safety 
Analysis  Report  (SAR)  (as  updated) 
used  in  establishing  the  preclosure 
safety  analyses  or  performance 
assessment  means: 

(i)  Changing  any  of  the  elements  of 
the  method  described  in  the  SAR  (as 
updated)  unless  the  results  of  the 
analysis  are  conservative  or  essentially 
the  same;  or 

(ii)  Changing  from  a  method  described 
in  the  SAR  to  another  method  unless 
that  method  has  been  approved  by  NRC 
for  the  intended  application,  addition  or 
removal. 

(3)  Safety  Analysis  Report  (SAR)  (as 
updated)  means  the  Safety  Analysis 
Report  for  the  geologic  repository, 
submitted  in  accordance  with  §  63.21,  as 
updated  in  accordance  with  §63.24. 

(4)  Geologic  repository  operations 
area  as  described  in  the  SAR  (as 
updated)  means: 

(i)  The  structiues,  systems,  and 
components  important  to  safety  or 
barriers  important  to  waste  isolation 
that  are  described  in  the  SAR  (as 
updated):  and 

(ii)  The  design  and  performance 
requirements  for  such  structiires, 
systems,  and  components  described  in 
the  SAR  (as  updated). 

(5)  Procedures  as  described  in  the 
SAR  (as  updated)  means  those 
procedures  that  contain  information 
described  in  the  SAR  (as  updated)  such 
as  how  structures,  systems,  and 
components  important  to  safety,  or 
important  to  waste  isolation,  are 
operated  or  controlled. 

(6)  Tests  or  experiments  not  described 
in  the  SAR  (as  updated)  means  any 
condition  where  the  geologic  repository 
operations  area  or  any  of  its  structures, 
systems,  and  components  important  to 
safety,  or  important  to  waste  isolation, 
are  utilized,  controlled,  or  altered  in  a 
manner  which  is  either: 

(i)  Outside  the  reference  boimds  of  the 
design  bases  as  described  in  the  SAR  (as 
updated);  or 

(ii)  Inconsistent  with  the  analyses  or 
descriptions  in  the  SAR  (as  updated). 

(b)(1)  DOE  may  make  changes  in  the 
geologic  repository  operations  area  as 
described  in  the  SAR  (as  updated),  make* 
changes  in  the  procedures  as  described 
in  the  SAR  (as  updated),  and  conduct 
tests  or  experiments  not  described  in  the 
SAR  (as  updated),  without  obtaining 
either  an  amendment  of  construction 
authorization  under  §63.33  or  a  license 
amendment  imder  §  63.45,  if: 

(i)  A  change  in  the  conditions 
incorporated  in  the  construction 
authorization  or  license  is  not  required; 
and 
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(ii)  The  change,  test,  or  experiment 
does  not  meet  any  of  the  criteria  in 
paragraph  (b)(2)  of  this  section. 

(2)  DOE  shall  obtain  an  amendment  of 
construction  authorization  imder 
§63.33  or  a  license  amendment  under 

§  63.45,  before  implementing  a  change, 
test,  or  experiment  if  it  would: 

(i)  Result  in  more  than  a  minimal 
increase  in  the  fi^uency  of  occurrence 
of  an  event  sequence  previously 
evaluated  in  the  SAR  (as  updated); 

(ii)  Result  in  more  than  a  minimal 
increase  in  the  likelihood  of  occurrence 
of  a  malfunction  of  structiues,  systems, 
components  important  to  safety,  or 
important  to  waste  isolation,  which 
were  previously  evaluated  in  the  SAR 
(as  updated); 

(iii)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of  an  event 
sequence  previously  evaluated  in  the 
SAJR  (as  updated); 

(iv)  Result  in  more  than  a  minimal 
increase  in  the  consequences  of 
malfunction  of  structures,  systems, 
components  important  to  safety,  or 
important  to  waste  isolation,  which 
were  previously  evaluated  in  the  SAR 
(as  updated); 

(v)  Create  the  possibility  for  an  event 
sequence,  or  of  a  pathway  for  release  of 
radionuclides,  of  a  different  type  than 
any  evaluated  previously  in  the  SAR  (as 
updated); 

(vi)  Create  the  possibility  for  a 
malfunction  of  structiues,  systems,  and 
components  important  to  safety,  or 
important  to  waste  isolation,  with  a 
different  result  than  any  evaluated 
previously  in  the  SAR  (as  updated); 

(vii)  Result  in  a  departure  from  a 
method  of  evaluation  described  in  the 
SAR  (as  updated)  used  in  establishing 
the  preclosure  safety  analysis  or  the 
performance  assessment. 

(3)  In  implementing  this  paragraph, 
the  SAR  (as  updated)  is  considered  to 
include  SAR  changes  resulting  frtim 
evaluations  performed  pursuant  to  this 
section  and  frt>m  safety  analyses 
performed  under  §  63.33  or  §  63.45,  as 
applicable,  after  the  last  Safety  Analysis 
Report  was  updated  under  §  63.24. 

(4)  The  provisions  in  this  section  do 
not  apply  to  changes  to  the  geologic 
repository  operations  area  or  procedures 
when  the  applicable  regulations 
establish  more  specific  criteria  for 
accomplishing  such  changes. 

(c)(lj  DOE  snail  maintain  records  of 
changes  in  the  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site,  of  changes  in  procedures,  and  of 
tests  and  experiments  made  imder 
paragraph  (b)  of  this  section.  These 
records  must  include  a  written 
evaluation  that  provides  the  bases  for 
the  determination  that  the  change,  test. 


or  experiment  does  not  require  an 
amendment  of  construction 
authorization  or  license  amendment 
under  paragraph  (b)  of  this  section. 

(2)  No  less  frequently  than  every  24 
months,  DOE  shall  prepare  a  report 
containing  a  brief  description  of  such 
changes,  tests,  and  experiments, 
including  a  summary  of  the  evaluation 
of  each.  DOE  shall  furnish  the  report  to 
the  appropriate  NRC  Regional  Office 
shown  in  appendix  D  to  part  20  of  this 
chapter,  with  a  copy  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Any  report  submitted  under  this 
paragraph  must  be  made  a  part  of  the 
public  record  of  the  licensing 
proceedings. 

(d)  Changes  to  the  quality  assurance 
program  description  required  by 
§63.21(c)(20)  must  be  processed  in 
accordance  with  §  63.144. 

§63.45    Amendment  of  license. 

(a)  An  application  for  amendment  of 
a  license  may  be  filed  with  the 
Commission  fully  describing  the 
changes  desired  and  following  as  far  as 
applicable  the  format  prescribed  for 
license  applications. 

(b)  In  determining  whether  an 
amendment  of  a  license  will  be 
approved,  the  Commission  will  be 
guided  by  the  considerations  that 
govern  the  issuance  of  the  initial 
license,  to  the  extent  applicable. 

§63.46    Particular  activities  requiring 
license  amer>dmenL 

(a)  Unless  expressly  authorized  in  the 
license,  a  license  amendment  is 
required  for  any  of  the  following 
activities: 

(1)  Any  action  that  would  make 
emplaced  high-level  radioactive  waste 
irretrievable  or  that  would  substantially 
increase  the  difficiilty  of  retrieving  the 
emplaced  waste; 

(2)  Dismantling  of  structures; 

(3)  Removal  or  reduction  of  controls 
applied  to  restrict  access  to  or  avoid 
distiubance  of  the  site  and  to  areas 
outside  the  site  where  conditions  may 
affect  compliance  with  §§63.111  and 
63.113; 

(4)  Destruction  or  disposal  of  records 
required  to  be  maintained  under  the 
provisions  of  this  part; 

(5)  Any  substantial  change  to  the 
design  or  operating  procedures  from 
that  specified  in  the  license,  except  as 
authorized  in  §  63.44;  and 

(6)  Permanent  closure. 

(b)  An  application  for  an  amendment 
must  be  filed,  and  will  be  reviewed,  as 
specified  in  §63.45. 


Permanent  Closure 

§63.51    License  antendment  for  permanent 
closure. 

(a)  DOE  shall  submit  an  application  to 
amend  the  license  before  permanent 
closure  of  a  geologic  repository  at  the 
Yucca  Mountain  site.  The  submission 
must  consist  of  an  update  of  the  license 
application  submitted  under  §§63.21 
and  63.22,  including: 

(1)  An  update  of  tne  assessment  of  the 
performance  of  the  geologic  repository 
for  the  period  after  permanent  closure. 
The  updated  assessment  must  include 
any  performance  confirmation  data 
collected  under  the  program  required  by 
subpart  F,  and  pertinent  to  compliance 
writh  §63.113. 

(2)  A  description  of  the  program  for 
post-permanent  closure  monitoring  of 
the  geologic  repository. 

(3)  A  detailed  description  of  the 
measures  to  be  employed — such  as  land 
use  controls,  construction  of 
monuments,  and  preservation  of 
records — ^to  regulate  or  prevent  activities 
that  could  impair  the  long-term 
isolation  of  emplaced  waste  within  the 
geologic  repository  and  to  assure  that 
relevant  information  will  be  preserved 
for  the  use  of  future  generations.  As  a 
minimum,  these  measures  must  include: 

(i)  Identification  of  the  site  and 
geologic  repository  operations  area  by 
monuments  that  have  been  designed, 
fabricated,  and  emplaced  to  be  as 
permanent  as  is  practicable; 

(ii)  Placement  of  records  in  the 
archives  and  land  record  systems  of 
local.  State,  and  Federal  government 
agencies,  and  archives  elsewhere  in  the 
world,  that  would  be  likely  to  be 
consulted  by  potential  human 
intruders — such  records  to  identify  the 
location  of  the  geologic  repository 
operations  area,  including  the 
underground  facility,  boreholes,  shafts 
and  ramps,  and  the  boundaries  of  the 
site,  and  the  nature  and  hazard  of  the 
waste;  and 

(iii)  A  program  for  continued 
oversight,  to  prevent  any  activity  at  the 
site  that  poses  an  unreasonable  risk  of 
breaching  the  geologic  repository's 
engineered  barriers;  or  increasing  the 
exposure  of  individual  members  of  the 
public  to  radiation  beyond  allowable 
limits. 

(4)  Geologic,  geophysical, 
geochemical,  hydrologic.  and  other  site 
data  that  are  obtained  during  the 
operational  period,  pertinent  to 
compliance  with  §  63.1 1 3. 

(5)  The  results  of  tests,  experiments, 
and  any  other  analyses  relating  to 
backfill  of  excavated  areas,  shaft, 
borehole,  or  ramp  sealing,  drip  shields, 
waste  packages,  interactions  between 
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natural  and  engineered  systems,  and 
any  other  tests,  experiments,  or  analyses 
pertinent  to  compliance  with  §  63.113. 

(6)  Any  substantial  revision  of  plans 
for  permanent  closure. 

(7)  Other  information  bearing  on 
permanent  closure  that  was  not 
available  at  the  time  a  license  was 
issued. 

(b)  If  necessary,  to  take  into  accoimt 
the  environmental  impact  of  any 
substantial  changes  in  the  permanent 
closure  activities  proposed  to  be  carried 
out  or  any  signiBcant  new  information 
regarding  the  environmental  impacts  of 
permanent  closiue,  DOE  shall  also 
supplement  its  environmental  impact 
statement  and  submit  this  statement,  as 
supplemented,  with  the  application  for 
license  amendment.  I 

§63.52    Termination  of  licenM. 

(a)  Following  permanent  closiue  and 
the  decontamination  or 
decontamination  and  dismantlement  of 
surface  facilities  at  the  Yucca  Moimtain 
site,  EKDE  may  apply  for  an  amendment 
to  terminate  the  license. 

(b)  The  application  must  be  filed  and 
will  be  reviewed  in  accordance  with  the 
provisions  of  §  63.45  and  this  section. 

(c)  A  license  may  be  terminated  only 
when  the  Commission  finds  with 
respect  to  the  geologic  repository: 

(1)  That  the  final  disposition  of 
radioactive  wastes  has  been  made  in 
conformance  with  DOE's  plan,  as 
amended  and  approved  as  part  of  the 
license. 

(2)  That  the  final  state  of  the  geologic 
repository  operations  area  conforms  to 
DOE's  plans  for  permanent  closure  and 
DOE's  plans  for  the  decontamination  or 
decontamination  and  dismantlement  of 
surface  facilities,  as  amended  and 
approved  as  part  of  the  license. 

(3)  That  the  termination  of  the  license 
is  authorized  by  law,  including  sections 
57,  62,  and  81  of  the  Atomic  Energy  Act. 
as  amended. 

SubfMrt  C — Participation  by  State 
Government,  Affected  Units  of  Local 
Government,  and  Affected  indian 
Tribes 

§63.61    Provision  of  information. 

(a)  The  Director  shall  provide  the 
Governor  and  the  Nevada  State 
legislature,  affected  units  of  local 
government,  and  the  governing  body  of 
any  affected  Indian  Tribe,  with  timely 
and  complete  information  regarding 
determinations  or  plans  made  by  the 
Conunission  with  respect  to  the  Yucca 
Moimtain  site.  Information  must  be 
provided  concerning  the  site 
characterization,  siting,  development, 
design,  licensing,  construction. 


operation,  regulation,  permanent 
closure,  or  decontamination  and 
dismantlement  of  surface  facilities  of 
the  geologic  repository  operations  area 
at  the  site. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Director  is  not  required 
to  distribute  any  document  to  any  entity 
if,  with  respect  to  the  document,  that 
entity  or  its  counsel  is  included  on  a 
service  list  prepared  under  part  2  of  this 
chapter. 

(c)  Copies  of  all  commimications  by 
the  Director  under  this  section  must  be 
placed  in  the  Public  Document  Room 
and  furnished  to  DOE. 

§63.62    $ite  review. 

(a)  The  Director  shall  make  the  NRC 
staff  avciilable  to  consult  with 
representatives  of  the  State  of  Nevada, 
affected  units  of  local  government,  and 
affected  Indian  Tribes  regarding  the 
status  of  site  characterization  at  the 
Yucca  Mountain  site. 

(b)  Requests  for  consultation  must  be 
made  in  writing  to  the  Director. 

(c)  Consultation  under  this  section 
may  include: 

(1)  Keeping  the  parties  informed  of 
the  Director's  views  on  the  progress  of 
site  characterization. 

(2)  Review  of  applicable  NRC 
regulations,  licensing  procedures, 
schedules,  and  opportimities  for  State, 
affected  units  of  local  government,  and 
Tribe  participation  in  the  Commission's 
regulatory  activities. 

(3)  Cooperation  in  development  of 
proposals  for  State,  affected  units  of 
local  government,  and  Tribal 
participation  in  license  reviews. 

§63.63    Participation  in  iicense  reviews. 

(a)  The  State,  affected  luiits  of  local 
government,  and  affected  Indian  Tribes 
may  participate  in  license  reviews  as 
provided  in  subpart  J  of  part  2  of  this 
chapter. 

(b)  In  addition,  a  State,  or  an  affected 
unit  of  local  government,  or  an  affected 
Indian  Tribe  may  submit  a  proposal  to 
the  Director  to  facilitate  its  participation 
in  the  review  of  the  license  application. 
The  proposal  may  be  submitted  at  any 
time  and  must  contain  a  description  and 
schedule  of  how  the  State,  or  affected 
unit  of  local  govenunent,  or  affected 
Indian  Tribe  wishes  to  participate  in  the 
review,  or  what  services  or  activities  the 
State,  or  affected  unit  of  local 
government,  or  affected  Indian  Tribe 
wishes  the  NRC  to  carry  out,  and  how 
the  services  or  activities  proposed  to  be 
carried  out  by  the  NRC  would 
contribute  to  this  participation.  The 
proposal  may  include  educational  or 
information  services  (seminars,  public 
meetings)  or  other  actions  on  the  part  of 


NRC,  such  as  establishing  additional 
public  dociunent  rooms  or  employment 
or  exchange  of  State  personnel  luider 
the  Intergovernmental  Personnel  Act. 

(c)  The  Director  shall  arrange  for  a 
meeting  between  the  representatives  of 
the  State,  or  affected  unit  of  local 
government,  or  affected  Indian  Tribe 
and  the  NRC  staff,  to  discuss  any 
proposal  submitted  under  paragraph  (b) 
of  this  section,  with  a  view  to 
identifying  any  modifications  that  may 
contribute  to  the  effective  participation 
by  such  State,  or  affected  imit  of  local 
government,  or  Tribe. 

(d)  Subject  to  the  availability  of  funds, 
the  Director  shall  approve  all  or  any  part 
of  a  proposal,  as  it  may  be  modified 
through  the  meeting  described  in 
paragraph  (c)  of  this  section,  if  it  is 
determined  that: 

(1)  The  proposed  activities  are 
suitable  in  li^t  of  the  type  and 
magnitude  of  impacts  that  the  State,  or 
affected  unit  of  local  government,  or 
affected  Indian  Tribe  may  bear; 

(2)  The  proposed  activities — 

(i)  Will  enhance  conmiunications 
between  NRC  and  the  State,  or  affected 
unit  of  local  government,  or  affected 
Indian  Tribe; 

(ii)  Will  make  a  productive  and  timely 
contribution  to  the  review;  and 

(iii)  Are  authorized  by  law. 

(e)  The  Director  shall  advise  the  State, 
or  affected  unit  of  local  government,  or 
affected  Indian  Tribe  whether  its 
proposal  has  been  accepted  or  denied,  ff 
all  or  any  part  of  a  proposal  is  denied, 
the  Director  shall  state  the  reason  for  the 
denial. 

(f)  Proposals  submitted  under  this 
section,  and  responses  tb  them,  must  be 
made  available  at  the  Public  Document 
Room. 

§63.64    Notice  to  State. 

If  the  Governor  and  legislature  of  the 
State  of  Nevada  have  jointly  designated, 
on  their  behalf,  a  single  person  or  entity 
to  receive  notice  and  information  from 
the  Commission  under  this  part,  the 
Commission  will  provide  the  notice  and 
information  to  the  jointly  designated 
person  or  entity  instead  of  the  Governor 
and  legislature  separately. 

§63.65    Representation. 

Any  person  who  acts  under  this 
subpart  as  a  representative  for  the  State 
of  Nevada  (or  for  the  Governor  or 
legislatiu^  of  Nevada),  for  an  affected 
unit  of  local  government,  or  for  an 
affected  Indian  Tribe  shall  include  in 
the  request  or  other  submission,  or  at 
the  request  of  the  Commission,  a 
statement  of  the  basis  of  his  or  her 
authority  to  act  in  this  capacity. 


Federal  Register /Vol.  66,  No.  213 /Friday,  November  2,  2001 /Rules  and  Regulations  55803 


Subpart  D— Aecords,  Reports,  Tests, 
and  Inspections 

§  63.71    Records  and  reports. 

(a)  DOE  shall  maintain  records  and 
make  reports  in  connection  with  the 
licensed  activity  that  are  required  by  the 
conditions  of  the  license  or  by  rules, 
regulations,  and  orders  of  the 
Commission,  as  authori'"?d  by  the 
Atomic  Energy  Act  and  the  Energy 
Reorganization  Act. 

(b)  Records  of  the  receipt,  handling, 
and  disposition  of  radioactive  waste  at 
a  geologic  repository  operations  area  at 
the  Yucca  Mountain  site  must  contain 
sufficient  information  to  provide  a 
complete  history  of  the  movement  of  the 
waste  from  the  shipper  through  all 
phases  of  storage  and  disposal.  DOE 
shall  retain  these  records  in  a  maimer 
that  ensures  their  usability  for  hiture 
generations  in  accordance  with 

§  63.51(a)(3). 

§63.72    Construction  records. 

(a)  DOE  shall  maintain  records  of 
construction  of  the  geologic  repository 
operations  area  at  the  Yucca  Moimtain 
site  in  a  manner  that  ensures  their 
usability  for  future  generations  in 
accordance  with  §  63.51(a)(3). 
°    (b)  The  records  required  under 
paragraph  (a)  of  this  section  must 
include  at  least  the  following — 

(1)  Surveys  of  the  underground 
facility  excavations,  shafts,  ramps,  and 
boreholes  referenced  to  readily 
identifiable  siuface  features  or 
monuments; 

(2)  A  description  of  the  materials 
encountered; 

(3)  Geologic  maps  and  geologic  cross- 
sections; 

(4)  Locations  and  amount  of  seepage; 

(5)  Details  of  equipment,  methods, 
prora«ss,  and  sequence  of  work; 

(6)  Construction  problems; 

(7)  Anomalous  conditions 
encountered; 

(8)  Instrument  locations,  readings, 
and  analysis; 

(9)  Location  and  description  of 
structural  support  systems; 

(10)  Location  and  description  of 
dewatering  systems; 

(11)  Details,  methods  of  emplacement, 
and  location  of  seals  used;  and 

(12)  Facility  design  records  (e.g. 
design  specifications  and  "as  built" 
drawings). 

§63.73    Reports  of  deficiencies. 

(a)  DOE  shall  promptly  notify  the 
Commission  of  each  deficiency  found  in 
the  characteristics  of  the  Yucca 
Mountain  site,  and  design,  and 
construction  of  the  geologic  repository 
operations  area  that,  were  it  to  remain 
uncorrected,  could — 


(1)  Adversely  affect  safety  at  any 
future  time; 

(2)  Represent  a  significant  deviation 
from  the  design  criteria  and  design  basis 
stated  in  the  design  application;  or 

(3)  Represent  a  deviation  from  the 
conditions  stated  in  the  terms  of  a 
construction  authori2»tion  or  the 
license,  including  license  specifications. 

(b)  DOE  shall  implement  a  program 
for  evaluating  and  reporting  deviations 
and  failures  to  comply,  to  identify 
defects  and  failures  to  comply 
associated  with  substantial  safety 
hazards,  based  on  the  applicable 
requirements  in  10  CFR  50.55(e)  as  it 
applies  to  the  construction 
authorization  and  design  of  the  geologic 
repository  operations  area  at  the  Yucca 
Mountain  site. 

(c)  DOE  shall  implement  a  program  of 
reporting  specific  events  and  conditions 
that  is  the  same  as  that  specified  in  10 
CFR  72.75. 

(d)  The  requisite  notification  must  be 
as  specified  in  the  applicable  regulation. 
Copies  of  the  written  report  must  be 
sent  to  the  NRC  Operations  Center, 
Document  Control  Desk,  U.S.  NRC,  to 
the  Director  of  NMSS,  U.S.  NRC,  and  to 
the  NRC  onsite  representative. 

§63.74    Tests. 

(a)  DOE  shall  perform,  or  permit  the 
Commission  to  perform,  those  tests  the 
Commission  considers  appropriate  or 
necessary  for  the  administration  of  the 
regulations  in  this  part.  This  may 
include  tests  of— 

(1)  Radioactive  waste, 

(2)  The  geologic  repository,  including 
portions  of  the  geologic  setting  and  the 
structures,  systems,  and  components 
constructed  or  placed  therein, 

(3)  Radiation  detection  and 
monitoring  Lastruments,  and 

(4)  Other  equipment  and  devices  used 
in  coimection  with  the  receipt, 
handling,  or  storage  of  radioactive 
waste. 

(b)  The  tests  required  under  this 
section  must  include  a  performance 
confirmation  program  carried  out  in 
accordance  with  subpart  F  of  this  part. 

§63.75    Inspections. 

(a)  DOE  shall  allow  the  Commission 
to  inspect  the  premises  of  the  geologic 
repository  operations  area  at  the  Yucca 
Mountain  site  and  adjacent  areas  to 
which  EKDE  has  rights  of  access. 

(b)  DOE  shall  make  available  to  the 
Conunission  for  inspection,  on 
reasonable  notice,  records  kept  by  DOE 
pertaining  to  activities  under  this  part. 

(c)(1)  DOE  shall,  on  requests  by  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  provide  rent-free 
office  space  for  the  exclusive  use  of  the 


Commission  inspection  personnel.  Heat, 
air-conditioning,  light,  electrical  outlets, 
and  janitorial  services  must  be 
furnished  by  DOE.  The  office  must  be 
convenient  to  and  have  full  access  to  the 
facility  and  must  provide  the  inspector 
both  visual  and  acoustic  privacy. 

(2)  The  space  provided  must  be 
adequate  to  accommodate  two  full-time 
inspectors,  and  other  transient  NRC 
personnel  and  will  be  generally 
commensurate  with  other  office 
facilities  at  the  Yucca  Mountain  site 
geologic  repository  operations  area.  A 
space  of  250  square  feet  either  within 
the  geologic  repository  operations  area's 
office  complex  or  in  an  office  trailer  or 
other  onsite  space  at  the  geologic 
repository  operations  area  is  suggested 
as  a  guide.  For  locations  at  which 
activities  are  carried  out  under  licenses 
issued  under  other  parts  of  this  chapter, 
additional  space  may  be  requested  to 
accommodate  additional  full-time 
inspectors.  The  office  space  provided  is 
subject  to  the  approval  of  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  All  furniture,  supplies,  and 
communication  equipment  will  be 
furnished  by  the  Commission. 

(3)  DOE  shall  afford  any  NRC  resident 
inspector  assigned  to  the  Yucca 
Mountain  site  or  other  NRC  inspectors 
identified  by  the  Regional  Administrator 
as  likely  to  inspect  die  Yucca  Mountain 
facility,  immediate  unfettered  access, 
equivalent  to  access  provided  regular 
employees,  after  proper  identification 
and  compliance  with  applicable  access 
control  measures  for  security, 
radiological  protection,  and  personal 
safety. 

§  63.78    Materiai  control  and  accounting 
records  and  reports. 

DOE  shall  implement  a  program  of 
material  control  and  accounting  (and 
accidental  criticality  reporting)  that  is 
the  same  as  that  specified  in  §§  72.72, 
72.74,  72.76,  and  72.78  of  this  chapter. 

Subpart  E— Technical  Criteria 

§63.101    Purpose  and  nature  of  findings. 

(a)(1)  Subpart  B  prescribes  the 
standards  for  issuance  of  a  license  to 
receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at 
the  Yucca  Mountain  site.  In  particular. 
§  63.41(c)  requires  a  finding  that  the 
issuance  of  a  license  will  not  constitute 
an  unreasonable  risk  to  the  health  and 
safety  of  the  public.  The  purpose  of  this 
subpart  is  to  set  out  the  performance 
objectives  for  postclosure  performance 
of  the  geologic  repository  and  other 
criteria  that,  if  satisfied,  support  a 
finding  of  no  unreasonable  risk. 
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Postclosure  performance  objectives  for 
the  geologic  repository  include  a 
requirement  to  limit  radiological 
exposures  to  the  reasonably  maximally 
exposed  individual,  a  requirement  to 
limit  releases  of  radionuclides  to  the 
accessible  environment  to  protect 
ground  water,  and  a  requirement  to 
limit  radiological  exposures  to  the 
reasonably  maximally  exposed 
individual  in  the  event  of  human 
intrusion  (see  §63. 113(b),  (c),  and  (d), 
respectively). 

(2)  Although  the  postclosure 
performance  objectives  specified  at 
§63.113  are  generally  stated  in 
unqualified  terms,  it  is  not  expected  that 
complete  assurance  that  the 
requirements  will  be  met  can  be 
presented.  A  reasonable  expectation,  on 
the  basis  of  the  record  before  the 
Commission,  that  the  postclosure 
performance  objectives  will  be  met,  is 
the  general  standard  required.  Proof  that 
the  geologic  repository  will  conform 
with  the  objectives  for  postclosure 
performance  is  not  to  be  had  in  the 
ordinary  sense  of  the  word  because  of 
the  uncertctinties  inherent  in  the 
imderstanding  of  the  evolution  of  the 
geologic  setting,  biosphere,  and 
engineered  barrier  system.  For  such 
long-term  performance,  what  is  required 
is  reasonable  expectation,  making 
allowance  for  the  time  period,  hazards, 
and  uncertainties  involved,  that  the 
outcome  will  conform  with  the 
objectives  for  postclosure  performance 
for  the  geologic  repository. 
Demonstrating  compliance  will  involve 
the  use  of  complex  predictive  models 
that  are  supported  by  limited  data  fi-om 
field  and  laboratory  tests,  site-specific 
monitoring,  and  natural  analog  studies 
that  may  be  supplemented  with 
prevalent  expert  judgment.  Compliance 
demonstrations  should  not  exclude 
important  parameters  from  assessments 
and  analyses  simply  because  they  are 
difficult  to  precisely  quantify  to  a  high 
degree  of  confidence.  The  performance 
assessments  and  analyses  should  focus 
upon  the  full  range  of  defensible  and 
reasonable  parameter  distributions 
rather  than  only  upon  extreme  physical 
situations  and  parameter  values. 
Further,  in  reaching  a  determination  of 
reasonable  expectation,  the  Commission 
may  supplement  numerical  analyses 
with  qualitative  judgments  including, 
for  example,  consideration  of  the  degree 
of  diversity  among  the  multiple  barriers 
as  a  measure  of  the  resiliency  of  the 
geologic  repository. 

(b)  Subpart  B  lists  findings  that  must 
be  made  in  support  of  an  authorization 
to  construct  a  geologic  repository 
operations  area  at  the  Yucca  Mountain 
site.  Prior  to  closure,  §63. 31(a)(1) 


requires  a  finding  that  there  is 
reasonable  assurance  that  the  types  and 
amounts  of  radioactive  materisJs 
described  in  the  application  can  be 
received,  possessed,  and  stored  in  a 
geologic  repository  operations  area  of 
the  design  proposed  without 
unreasonable  risk  to  the  health  and 
safety  of  the  public.  After  permanent 
closure,  §  63.31(a)(2)  requires  the 
Commission  to  consider  whether  there 
is  a  reasonable  expectation  the  site  and 
design  comply  with  the  postclosure 
performance  objectives.  Once  again, 
although  the  criteria  may  be  written  in 
unqualified  terms,  the  demonstration  of 
compliance  must  take  uncertainties  and 
gaps  in  knowledge  into  account  so  that 
the  Commission  can  make  the  specified 
finding  with  respect  to  paragraph  (a)(2) 
of§63.31. 

§63.102    Concapte. 

This  section  provides  a  functional 
overview  of  this  Subpart  E.  In  the  event 
of  any  inconsistency,  the  definitions  in 
§63.2  prevail. 

(a)  The  HLW  facility  at  the  Yucca 
Mountain  site.  NRC  exercises  licensing 
and  related  regulatory  authority  over 
those  facilities  described  in  section  202 
(3)  and  (4)  of  the  Energy  Reorganization 
Act  of  1974,  including  the  site  at  Yucca 
Mountain,  as  designated  by  the  Energy 
Policy  Act  of  1992. 

(b)  The  geologic  repository  operations 
area. 

(1)  These  regulations  deal  with  the 
exercise  of  authority  with  respect  to  a 
particular  class  of  HLW  facility — 
namely,  a  geologic  repository  operations 
area  at  Yucca  Mountain. 

(2)  A  geologic  repository  operations 
area  consists  of  those  surface  and 
subsurface  areas  of  the  site  that  are  part 
of  a  geologic  repository  where 
radioactive  waste  handling  activities  are 
conducted.  The  undergrotmd  structure, 
backfill  materials,  if  any,  and  openings 
that  penetrate  the  underground 
structure  (e.g.,  ramps,  shafts  and 
boreholes,  including  their  seals),  are 
designated  the  underground  facility. 

(3)  The  exercise  of  Commission 
authority  requires  that  the  geologic 
repository  operations  area  be  used  for 
storage  (which  includes  disposal)  of 
high-level  radioactive  wastes  (HLW). 

(4)  HLW  includes  irradiated  reactor 
fuel  as  well  as  reprocessing  wastes. 
However,  if  DOE  proposes  to  use  the 
geologic  repository  operations  area  for 
storage  of  radioactive  waste  other  than 
HLW,  the  storage  of  this  radioactive 
waste  is  subject  to  the  requirements  of 
this  part. 

(c)  Stages  in  the  licensing  process. 
There  are  several  stages  in  the  licensing 
process.  The  site  characterization  stage, 


when  the  performance  confirmation 
program  is  started,  begins  before 
submission  of  a  license  application,  and 
may  result  in  consequences  requiring 
evaduation  in  the  license  review.  The 
construction  stage  would  follow  after 
the  issuance  of  a  construction 
authorization.  A  period  of  operations 
follows  the  Comnussion's  issuance  of  a 
license.  The  period  of  operations 
includes  the  time  during  which 
emplacement  of  wastes  occurs;  any 
subsequent  period  before  permanent 
closure  during  which  the  emplaced 
wastes  are  retrievable;  and  permanent 
closure,  which  includes  sealing 
openings  to  the  repository.  Permanent 
closiue  represents  the  end  of  the 
performance  confirmation  program; 
final  backfilling  of  the  underground 
facility,  if  appropriate:  and  the  sealing 
of  shafts,  ramps,  and  boreholes. 

(d)  Areas  related  to  isolation. 
Although  the  activities  subject  to 
regulation  imder  this  part  are  those  to  be 
carried  out  at  the  geologic  repository 
operations  area,  the  licensing  process 
also  considers  characteristics  of  adjacent 
areas  that  are  defined  in  other  ways. 
There  must  be  an  area  surrounding  the 
geologic  repository  operations  area,  that 
could  include  either  a  portion  or  all  of 
the  site,  within  which  DOE  shall 
exercise  specified  controls  to  prevent 
adverse  human  actions  after  permanent 
closure.  There  is  an  area,  designated  the 
geologic  setting,  which  includes  the 
geologic,  hydrologic,  and  geochemical- 
systems  of  the  region  in  which  the  site 
and  geologic  repository  operations  area 
are  located.  The  geologic  repository 
operations  area,  plus  the  portion  of  the 
geologic  setting  that  provides  isolation 
of  the  radioactive  waste,  make  up  the 
geolouc  repository. 

(e)  Performance  objectives  through 
permanent  closure.  Before  permanent 
closure,  the  geologic  repository 
operations  area  is  required  to  limit 
radiation  levels  and  radiological 
exposures,  in  both  restricted  and 
imrestricted  areas,  and  releases  of 
radioactive  materials  to  unrestricted 
areas,  as  specified  at  §  63.111(a). 

(f)  Precfosure  safety  analysis.  Section 
63.111  includes  performance  objectives 
for  the  geologic  repository  operations 
area  for  the  period  before  permanent 
closure  and  decontamination  or 
permanent  closure,  decontamination, 
and  dismantlement  of  surface  facilities. 
The  preclosure  safety  analysis  is  a 
systematic  examination  of  the  site;  the 
design;  and  the  potential  hazards, 
initiating  events  and  their  resulting 
event  sequences  and  potential 
radiological  exposiires  to  workers  and 
the  public.  Initiating  events  are  to  be 
considered  for  inclusion  in  the 
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preclosure  safety  analysis  for 
determining  event  sequences  only  if 
they  are  reasonable  (i.e.,  based  on  the 
characteristics  of  the  geologic  setting 
and  the  human  environment,  and 
consistent  with  precedents  adopted  for 
nuclear  facilities  with  comparable  or 
higher  risks  to  workers  and  the  public). 
The  analysis  identifies  structiu^s, 
systems,  and  components  important  to 
safety. 

(g)  Performance  objectives  after 
permanent  closure.  After  permanent 
closure,  the  geologic  repository  is 
required  to: 

U)  Limit  radiological  exposures  to  the 
reasonably  maximally  exposed 
individual,  as  specified  at  §  63.113(b); 

(2)  Limit  releases  of  radionuclides  to 
the  accessible  environment  to  protect 
ground  water,  as  specified  at  §  63.113(c); 
and 

(3)  Limit  radiological  exposures  to  the 
reasonably  maximally  exposed 
individual  in  the  event  of  himian 
intrusion,  as  specified  at  §  63.113(d). 

(h)  Multiple  barriers.  Section 
63.113(a)  requires  that  the  geologic 
repository  include  multiple  barriers, 
both  natural  and  engineered.  Geologic 
disposal  of  HLW  is  predicated  on  the 
expectation  that  one  or  more  aspects  of 
the  geologic  setting  will  be  capable  of 
contributing  to  the  isolation  of 
radioactive  waste  and  thus  be  a  barrier 
important  to  waste  isolation.  Although 
there  is  an  extensive  geologic  record 
ranging  from  thousands  to  millions  of 
years,  this  record  is  subject  to 
interpretation  and  includes  many 
uncertainties.  In  addition,  there  are 
imcertainties  in  the  isolation  capability 
and  performance  of  engineered  barriers. 
Although  the  composition  and 
configuration  of  engineered  structures 
(barriers)  can  be  defined  with  a  degree 
of  precision  not  possible  for  natural 
barriers,  it  is  recognized  that  except  for 
a  few  archaeologic  and  natural  analogs, 
there  is  a  limited  experience  base  for  the 
performance  of  complex,  engineered 
structures  over  periods  longer  than  a 
few  himdred  years,  considering  the 
uncertainty  in  characterizing  and 
modeling  individual  barriers.  These 
imcertainties  are  addressed  by  requiring 
the  use  of  a  multiple  barrier  approach; 
specifically,  an  engineered  barrier 
system  is  required  in  addition  to  the 
natural  barriers  provided  by  the  geologic 
setting.  The  performance  assessment 
provides  an  evaluation  of  the  repository 
performance  based  on  credible  models 
and  parameters  including  the 
consideration  of  uncertainty  in  the 
behavior  of  the  repository  system.  Thus 
the  performance  assessment  results 
reflect  the  capability  of  each  of  the 
barriers  to  cope  with  a  variety  of 


challenges  (e.g.,  combinations  of 
parameters  leading  to  less  favorable 
performance  for  individual  barriers  and 
combinations  of  barriers).  A  description 
of  each  barrier's  capability  (e.g., 
retardation  of  radionuclides  in  the 
saturated  zone,  waste  package  lifetime, 
matrix  diffusion  in  the  unsaturated 
zone),  as  reflected  in  the  performance 
assessment,  provides  an  understanding 
of  how  the  natural  barriers  and  the 
engineered  barrier  system  work  in 
combination  to  enhance  the  resiliency 
of  the  geologic  repository.  The 
Commission  believes  that  this 
imderstanding  can  increase  confidence 
that  the  postclosure  performance 
objectives  specified  at  §  63.113(b)  and 
(c)  will  be  achieved  and  that  DOE's 
design  includes  a  system  of  multiple 
barriers. 

(i)  Reference  biosphere  and 
reasonably  maximally  exposed 
individual.  The  performance  assessment 
will  estimate  the  amount  of  radioactive 
material  released  to  water  or  air  at 
various  locations  and  times  in  the 
future.  To  estimate  the  potential  for 
future  human  exposures  resulting  from 
release  of  radioactive  material  from  a 
geologic  repository  at  Yucca  Mountain, 
it  is  necessary  to  make  certain 
assumptions  about  the  location  and 
characteristics  of  the  reasonably 
maximally  exposed  individual.  The 
enviroimient  inhabited  by  the 
reasonably  maximally  exposed 
individual,  along  with  associated 
human  exposure  pathways  and 
parameters,  make  up  the  reference 
biosphere,  as  described  in  §63.305.  The 
reasonably  maximally  exposed 
individual,  as  a  hypothetical  person 
living  in  a  community  with 
characteristics  of  the  Town  of  Amargosa 
Valley,  is  a  representative  person  using 
water  with  average  concentrations  of 
radionuclides  as  described  at  §  63.312. 
The  reasonably  maximally  exposed 
individual  is  selected  to  represent  those 
persons  in  the  vicinity  of  Yucca 
Mountain  who  are  reasonably  expected 
to  receive  the  greatest  exposure  to 
radioactive  material  released  from  a 
geologic  repository  at  Yucca  Mountain. 
Characteristics  of  the  reference 
biosphere  and  the  reasonably  maximally 
exposed  individual  are  to  be  based  on 
current  human  behavior  and  biospheric 
conditions  in  the  region,  as  described  in 
§63.305  and  §63.312. 

(j)  Performance  assessment. 
Demonstrating  compliance  with  the 
postclosure  performance  objective 
specified  at  §  63.113(b)  requires  a 
performance  assessment  to 
quantitatively  estimate  radiological 
exposures  to  the  reasonably  maximally 
exposed  individual  at  any  time  during 


the  compliance  period.  The 
performance  assessment  is  a  systematic 
analysis  that  identifies  the  features, 
events,  and  processes  (i.e.,  specific 
conditions  or  attributes  of  the  geologic 
setting,  degradation,  deterioration,  or 
alteration  processes  of  engineered 
barriers,  and  interactions  between  the 
natural  and  engineered  barriers)  that 
might  affect  performance  of  the  geologic 
repository;  examines  their  effects  on 
performance;  and  estimates  the 
radiological  exposures  to  the  reasonably 
maximally  exposed  individual.  The 
features,  events,  and  processes 
considered  in  the  performance 
assessment  should  represent  a  wide 
range  of  both  beneficial  and  potentially 
adverse  effects  on  performance  (e.g., 
beneficial  effects  of  radionuclide 
sorjftion;  potentially  adverse  effects  of 
fi^cture  flow  or  a  criticality  event). 
Those  features,  events,  and  processes 
expected  to  materially  affect  compliance 
with  §  63.11 3(b)  or  be  potentially 
adverse  to  performance  are  included, 
while  events  (event  classes  or  scenario 
classes)  that  are  very  unlikely  (less  than 
one  chance  in  10,000  over  10,000  years) 
can  be  excluded  bom  the  analysis.  An 
event  class  consists  of  all  possible 
s{>ecific  initiating  events  that  are  caused 
by  a  common  natural  process  (e.g.,  the 
event  class  for  seismicity  includes  the 
range  of  credible  earthquakes  for  the 
Yucca  Mountain  site).  Radiological 
exposures  to  the  reasonably  maximally 
exposed  individual  are  estimated  using 
the  selected  features,  events,  and 
processes,  and  incorporating  the 
probability  that  the  estimated  exposures 
will  occur.  Additionally,  performance 
assessment  methods  are  appropriate  for 
use  in  demonstrating  compliance  with 
the  postclosure  performance  objectives 
for  ground-water  protection  and  human 
intrusion,  and  are  subject  to  the 
requirements  for  performance 
assessments  specified  at  §63.114  and 
applicable  criteria  in  Subpart  L  (e.g., 
criteria  for  evaluating  compliance  with 
ground-water  protection  and  individual 
protection  standards). 

(k)  Institutional  controls.  Active  and 
passive  institutional  controls  will  be 
maintained  over  the  Yucca  Mountain 
site,  and  are  expected  to  reduce 
significantly,  but  not  eliminate,  the 
potential  for  human  activity  that  could 
inadvertently  cause  or  accelerate  the 
release  of  radioactive  material. 
However,  because  it  is  not  possible  to 
make  scientifically  sound  forecasts  of 
the  long-term  reliability  of  institutional 
controls,  it  is  not  appropriate  to  include 
consideration  of  human  intrusion  into  a 
fully  risk-based  performance  assessment 
for  purposes  of  evaluating  the  ability  of 
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the  geologic  repository  to  achieve  the 
performance  objective  at  §  63.113(b). 
Hence,  human  intrusion  is  addressed  in 
a  stylized  manner  as  described  in 
paragraph  (1)  of  this  section. 

(1)  Human  intrusion.  In  contrast  to 
events  unrelated  to  human  activity,  the 
probability  and  characteristics  of  human 
intrusion  occurring  many  hundreds  or 
thousands  of  years  into  the  future 
cannot  be  estimated  by  examining  either 
the  historic  or  geologic  record.  Rather 
than  speculating  on  the  nature  and 
probability  of  future  intrusion,  it  is  more 
useful  to  assess  how  resilient  the 
geologic  repository  would  be  against  a 
human  intrusion  event.  Although  the 
consequences  of  an  assumed  intrusion 
event  would  be  a  separate  analysis,  the 
analysis  is  similar  to  the  performance 
assessment  required  by  §  63.113(b)  bfit 
subject  to  specific  requirements  for 
evaluation  of  human  intrusion  specified 
at  §§63.321,  63.322  and  63.342  of 
subpart  L  of  this  part. 

(m)  Performance  confirmation.  A 
performance  confirmation  program  will 
be  conducted  to  evaluate  the  adequacy 
of  assumptions,  data,  and  analyses  that 
led  to  the  findings  that  permitted 
construction  of  the  repository  and 
subsequent  emplacement  of  the  wastes. 
Key  geotechnical  and  design 
parameters,  including  any  interactions 
between  natural  and  engineered  systems 
and  components,  will  be  monitored 
throughout  site  characterization, 
construction,  emplacement,  and 
operation  to  identify  any  significant 
changes  in  the  conditions  assumed  in 
the  license  application  that  may  affect 
compUance  with  the  performance 
objectives  specified  at  §63.113(b}  and 
(c).  I 

(n)  Ground-Water  Protection.  Separate 
ground-water  protection  standards  are 
designed  to  protect  the  ground  water 
resources  in  the  vicinity  of  Yucca 
Mountain.  These  standards,  specified  at 
§63.331,  require  the  estimation  of 
ground  water  concentrations  in  the 
representative  volume  of  water. 
Depending  on  the  radionuclide,  the 
estimated  concentrations  must  either  be 
below  a  specified  concentration  or 
result  in  an  annual,  drinking  water  dose 
to  the  whole  body  or  any  organ  of  no 
greater  than  0.04  mSv  (4  mrem). 
Although  the  estimation  of  radionuclide 
concentrations  in  the  representative 
volume  would  be  a  separate  analysis, 
the  analysis  is  similar  to  the 
performance  assessment  required  by 
§63.1 13(b)  but  subject  to  specific 
requirements  for  evaluation  of  ground- 
water protection  specified  at  §§  63.331, 
63.332  and  63.342  of  subpaft  L  of  this 
part. 


Preclosure  Performance  Objectives 

§  63.1 1 1    Perfonnance  objectives  for  the 
geologic  repository  operations  area 
through  permanent  closure. 

(a)  Protection  against  radiation 
exposures  and  releases  of  radioactive 
material. 

(1)  The  geologic  repository  operations 
area  must  meet  the  requirements  of  part 
20  of  this  chapter. 

(2)  During  normal  operations,  and  for 
Category  1  event  sequences,  the  annual 
TEDE  (hereafter  referred  to  as  "dose")  to 
any  real  member  of  the  public  located 
beyond  the  boundary  of  the  site  may  not 
exceed  the  preclosure  standard 
specified  at  §63.204. 

(b)  Numerical  guides  for  design 
objectives. 

(1)  The  geologic  repository  operations 
area  must  be  designed  so  that,  taking 
into  consideration  Category  1  event 
sequences  and  until  permanent  closure 
has  been  completed,  the  aggregate 
radiation  exposures  and  the  aggregate 
radiation  levels  in  both  restricted  and 
unrestricted  areas,  and  the  aggregate 
releases  of  radioactive  materials  to 
unrestricted  areas,  will  be  maintained 
within  the  limits  specified  in  paragraph 
(a)  of  this  section. 

(2)  The  geologic  repository  operations 
area  must  be  designed  so  that,  taking 
into  consideration  any  single  Category  2 
event  sequence  and  imtil  permanent 
closure  has  been  completed,  no 
individual  located  on,  or  beyond,  any 
point  on  the  boimdary  of  the  site  will 
receive,  as  a  result  of  the  single  Category 
2  event  sequence,  the  more  limiting  of 

a  TEDE  of  0.05  Sv  (5  rem),  or  the  sum 
of  the  deep  dose  equivalent  and  the 
committed  dose  equivalent  to  any 
individual  organ  or  tissue  (other  than 
the  lens  of  the  eye)  of  0.5  Sv  (50  rem). 
The  lens  dose  equivalent  may  not 
exceed  0.15  Sv  (15  rem),  and  the 
shallow  dose  equivalent  to  skin  may  not 
exceed  0.5  Sv  (50  rem). 

(c)  Preclosure  safety  analysis.  A 
preclosure  safety  analysis  of  the 
geologic  repository  operations  area  that 
meets  the  requirements  specified  at 
§63.112  must  be  performed.  This 
analysis  must  demonstrate  that: 

(1)  The  requirements  of  §.63.111(a) 
will  be  met;  and 

(2)  The  design  meets  the  requirements 
of  §  63.111(b). 

(d)  Performance  confirmation.  The 
geologic  repository  operations  area  must 
be  designed  so  as  to  permit 
implementation  of  a  performance 
confirmation  program  that  meets  the 
requirements  of  subpart  F  of  this  part. 

(e)  Retrievability  of  waste. 

(1)  The  geologic  repository  operations 
area  must  be  designed  to  preserve  the 


option  of  waste  retrieval  throughout  the 
period  during  which  wastes  are  being 
emplaced  and  thereafter,  until  the 
completion  of  a  performance 
confirmation  program  and  Commission 
review  of  the  information  obtained  from 
such  a  program.  To  satisfy  this 
objective,  the  geologic  repository 
operations  area  must  be  designed  so  that 
any  or  all  of  the  emplaced  waste  could 
be  retrieved  on  a  reasonable  schedule 
starting  at  any  time  up  to  50  years  after 
waste  emplacement  operations  are 
initiated,  unless  a  different  time  period 
is  approved  or  specified  by  the 
Commission.  This  different  time  period 
may  be  established  on  a  case-by-case 
basis  consistent  with  the  emplacement 
schedule  and  the  planned  performance 
confirmation  program. 

(2)  This  requirement  may  not 
preclude  decisions  by  the  Commission 
to  allow  backfilling  part,  or  all  of,  or 
permanent  closure  of  the  geologic 
repository  operations  area,  before  the 
end  of  the  period  of  design  for 
retrievability. 

(3)  For  purposes  of  paragraph  (e)  of 
this  section„a  reasonable  schedule  for 
retrieval  is  one  that  would  permit 
retrieval  in  about  the  same  time  as  that 
required  to  construct  the  geologic 
repository  operations  area  and  emplace 
waste. 

Preclosure  Safety  Analysis 

§63.112    Requirements  for  preclosure 
safely  analysis  of  the  geologic  repository 
operations  area. 

The  preclosiue  safety  analysis  of  the 
geologic  repository  operations  area  must 
include: 

(a)  A  general  description  of  the 
structures,  systems,  components, 
equipment,  and  process  activities  at  the 
geologic  repository  operations  area; 

(b)  An  iaentification  and  systematic 
analysis  of  naturally  occurring  and 
human-induced  hazards  at  the  geologic 
repository  operations  area,  including  a 
comprehensive  identification  of 
potential  event  sequences; 

(c)  Data  pertaining  to  the  Yucca 
Moimtain  site,  and  the  surroimding 
region  to  the  extent  necessary,  used  to 
identify  naturally  occurring  and  human- 
induced  hazards  at  the  geologic 
repository  operations  area; 

(d)  The  technical  basis  for  either 
inclusion  or  exclusion  of  specific, 
naturally  occurring  and  hiunan-induced 
hazards  in  the  safety  analysis; 

(e)  An  analysis  of  the  performance  of 
the  structiues,  systems,  and  components 
to  identify  those  that  are  important  to 
safety.  This  analysis  identifies  and 
describes  the  controls  that  are  relied  on 
to  limit  or  prevent  potential  event 
sequences  or  mitigate  their 
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consequences.  This  analysis  also 
identifies  measures  taken  to  ensure  the 
availability  of  safety  systems.  The 
analysis  required  in  this  paragraph  must 
include,  but  not  necessarily  be  limited 
to,  consideration  of — 

(1)  Means  to  limit  concentration  of 
radioactive  material  in  air; 

(2)  Means  to  limit  the  time  required 
to  perform  work  in  the  vicinity  of 
radioactive  materials; 

(3)  Suitable  shielding; 

(4)  Means  to  monitor  and  control  the 
dispersal  of  radioactive  contamination; 

(5)  Means  to  control  access  to  high 
radiation  areas  or  airborne  radioactivity 
areas; 

(6)  Means  to  prevent  and  control 
criticality; 

(7)  Radiation  alarm  system  to  warn  of 
significant  increases  of  radiation  levels, 
concentrations  of  radioactive  material  in 
air,  and  increased  radioactivity  in 
effluents; 

(8)  Ability  of  structures,  systems,  and 
components  to  perform  their  intended 
safety  functions,  assuming  the 
occiurence  of  event  sequences; 

(9)  Explosion  and  fire  detection 
systems  and  appropriate  suppression 
systems; 

(10)  Means  to  control  radioactive 
waste  and  radioactive  effluents,  and 
permit  prompt  termination  of  operations 
and  evacuation  of  personnel  during  an 
emergency; 

(11)  Means  to  provide  reliable  and 
timely  emergency  power  to  instruments, 
utility  service  systems,  and  operating 
systems  important  to  safety  if  there  is  a 
loss  of  primary  electric  power; 

(12)  Means  to  provide  redundant 
systems  necessary  to  maintain,  with 
adequate  capacity,  the  ability  of  utility 
services  important  to  safety;  and 

(13)  Means  to  inspect,  test,  and 
maintain  structures,  systems,  and 
components  important  to  safety,  as 
necessary,  to  ensure  their  continued 
functioning  and  readiness. 

(f)  A  description  and  discussion  of  the 
design,  both  surface  and  subsurface,  of 
the  geologic  repository  operations  area, 
including — 

(1)  The  relationship  between  design 
criteria  and  the  requirements  specified 
at  §  63.111(a)  and  (b);  and 

(2)  The  design  bases  and  their  relation 
to  the  design  criteria. 

Postclosure  Performance  Objectives 

163.113    Perfonnance  obiecthres  for  the 
geologic  repository  after  permanent 
doaure. 

(a)  The  geologic  repository  must 
include  multiple  barriers,  consisting  of 
both  natviral  barriers  and  an  engineered 
barrier  system. 

(b)  The  engineered  barrier  system 
must  be  designed  so  that,  working  in 


combination  with  natural  barriers, 
radiological  exposures  to  the  reasonably 
maximally  exposed  individual  are 
within  the  limits  specified  at  §  63.311  of 
subpart  L  of  this  part.  Compliance  with 
this  paragraph  must  be  demonstrated 
through  a  performance  assessment  that 
meets  the  requirements  specified  at 
§63.114  of  this  subpart,  and  §§63.303, 
63.305.  63.312  and  63.342  of  Subpart  L 
of  this  part. 

(c)  The  engineered  barrier  system 
must  be  designed  so  that,  working  in 
combination  with  natural  barriers, 
releases  of  radionuclides  into  the 
accessible  environment  are  within  the 
limits  specified  at  §  63.331  of  subpart  L 
of  this  part.  Compliance  with  this 
paragraph  must  be  demonstrated 
through  a  performance  assessment  that 
meets  the  requirements  specified  at 

§  63.114  of  this  subpart  and  §§  63.303, 
63.332  and  63.342  of  subpart  L  of  this 
part. 

(d)  The  ability  of  the  geologic 
repository  to  limit  radiological 
exposures  to  the  reasonably  maximally 
exposed  individual,  in  the  event  of 
human  intrusion  into  the  engineered 
barrier  system,  must  be  demonstrated 
through  an  analysis  that  meets  the 
requirements  at  §§  63.321  and  63.322  of 
subpart  L  of  this  part.  Estimating 
radiological  exposures  to  the  reasonably 
maximaJly  exposed  individual  requires 
a  performance  assessment  that  meets  the 
requirements  specified  at  §  63.114  of 
this  subpart,  and  §§  63.303,  63.305. 
63.312  and  63.342  of  subpart  L  of  this 
part. 

Postclosure  Performance  Assessment 

§  63.1 1 4  Requirements  for  perfonnance 
assessment 

Any  performance  assessment  used  to 
demonstrate  compliance  with  §  63.113 
must: 

(a)  Include  data  related  to  the  geology, 
hydrology,  and  geochemistry  (including 
disruptive  processes  and  events)  of  the 
Yucca  Mountain  site,  and  the 
surrounding  region  to  the  extent 
necessary,  and  information  on  the 
design  of  the  engineered  barrier  system 
used  to  define  parameters  and 
conceptual  models  used  in  the 
assessment. 

(b)  Account  for  imcertainties  and 
variabilities  in  parameter  values  and 
provide  for  the  technical  basis  for 
parameter  ranges,  probability 
distributions,  or  bounding  values  used 
in  the  performance  assessment. 

(c)  Consider  alternative  conceptual 
models  of  features  and  processes  that 
are  consistent  with  available  data  and 
current  scientific  understanding  and 
evaluate  the  effects  that  alternative 


conceptual  models  have  on  the 
performance  of  the  geologic  repository. 

(d)  Consider  only  events  that  have  at 
least  one  chance  in  10,000  of  occurring 
over  10,000  years. 

(e)  Provide  the  technical  basis  for 
either  inclusion  or  exclusion  of  specific 
features,  events,  and  processes  in  the 
performance  assessment.  Specific 
features,  events,  and  processes  must  be 
evaluated  in  detail  if  the  magnitude  and 
time  of  the  resulting  radiological 
exposures  to  the  reasonably  maximally 
exposed  individual,  or  radionuclide 
releases  to  the  accessible  environment, 
would  be  significantly  changed  by  their 
omission. 

(f)  Provide  the  technical  basis  for 
either  inclusion  or  exclusion  of 
degradation,  deterioration,  or  alteration 
processes  of  engineered  barriers  in  the 
performance  assessment,  including 
those  processes  that  would  adversely 
affect  the  performance  of  natural 
barriers.  Degradation,  deterioration,  or 
alteration  processes  of  engineered 
barriers  must  be  evaluated  in  detail  if 
the  magnitude  and  time  of  the  resulting 
radiological  exposures  to  the  reasonably 
maximally  exposed  individual,  or 
radionuclide  releases  to  the  accessible 
environment,  would  be  significantly 
changed  by  their  omission. 

(g)  Provide  the  technical  basis  for 
models  used  in  the  performance 
assessment  such  as  comparisons  made 
with  outputs  of  detailed  process-level 
models  and/or  empirical  observations 
(e.g.,  laboratory  testing,  field 
investigations,  and  natural  analogs). 


§63.115 
barriers. 


Requirements  for  multiple 


Demonstration  of  compliance  with 
§  63.113(a)  must: 

(a)  Identify  those  design  features  of 
the  engineered  barrier  system,  and 
natural  features  of  the  geologic  setting, 
that  are  considered  barriers  important  to 
waste  isolation. 

(b)  Describe  the  capability  of  barriers, 
identified  as  important  to  waste 
isolation,  to  isolate  waste,  taking  into 
account  uncertainties  in  characterizing 
and  modeling  the  behavior  of  the 
barriers. 

(c)  Provide  the  technical  basis  for  the 
description  of  the  capability  of  barriers, 
identified  as  important  to  waste 
isolation,  to  isolate  waste.  The  technical 
basis  for  each  barrier's  capability  shall 
be  based  on  and  consistent  with  the 
technical  basis  for  the  performance 
assessments  used  to  demonstrate 
compliance  with  §63.1 130))  and  (c). 
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Land  Ownership  and  Control 

§63.121    Requirements  for  ownership  and 
control  of  interests  in  land. 

(a)  Ownership  of  land. 

(1)  The  geologic  repository  operations 
area  must  be  located  in  and  on  lands 
that  are  either  acquired  lands  under  the 
jurisdiction  and  control  of  DOE,  or 
lands  permanently  withdrawn  and 
reserved  for  its  use. 

(2)  These  lands  must  be  held  free  and 
clear  of  all  encumbrances,  if  signiHcant, 
such  as: 

(i)  Rights  arising  imder  the  general 

mining  laws; 
(ii)  Easements  for  right-of-way:  and 
(iii)  All  other  rights  arising  imder 

lease,  rights  of  entry,  deed,  patent, 

mortgage,  appropriation,  prescription, 

or  otherwise. 

(b)  Additional  controls  for  permanent 
closure.  Appropriate  controls  must  be 
established  outside  of  the  geologic 
repository  operations  area.  DOE  shall 
exercise  any  jurisdiction  and  control 
over  surface  and  subsurface  estates 
necessary  to  prevent  adverse  human 
actions  that  could  significantly  reduce 
the  geologic  repository's  ability  to 
achieve  isolation.  The  rights  of  DOE 
may  take  the  form  of  appropriate 
possessory  interests,  servitudes,  or 
withdrawals  from  location  or  patent 
imder  the  general  mining  laws.   _ 

(c)  Additional  controls  through 
permanent  closure.  Appropriate 
controls  must  be  established  outside  the 
geologic  repository  operations  area.  DOE 
shall  exercise  any  jurisdiction  or  control 
of  activities  necessary  to  ensure  the 
requirements  at  §63.  Ill  (a)  and  (b)  are 
met.  Control  includes  the  authority  to 
exclude  members  of  the  public,  if 
necessary. 

(d)  Water  rights. 

(1)  DOE  shall  also  have  obtained  such 
water  rights  as  may  be  needed  to 
accomplish  the  purpose  of  the  geologic 
repository  operations  area. 

(2)  Water  rights  are  included  in  the 
additional  controls  to  be  established 
under  paragraph  (b)  of  this  section. 

Subpart  F— Performance  Confirmation 


S  63.1 31    General  requirements. 

(a)  The  performance  confirmation 
program  must  provide  data  that 
indicate,  where  practicable,  whether: 

(1)  Actual  subsurface  conditions 
encountered  and  changes  in  those 
conditions  during  construction  and 
waste  emplacement  operations  are 
within  the  limits  assumed  in  the 
licensing  review;  and 

(2)  Natural  and  engineered  systems 
and  com[>onents  required  for  repository 


operation,  and  that  are  designed  or 
assumed  to  operate  as  barriers  after 
permanent  closure,  are  functioning  as 
intended  and  anticipated. 

(b)  The  program  must  have  been 
started  during  site  characterization,  and 
it  will  continue  until  permanent 
closure. 

(c)  The  program  must  include  in  situ 
monitoring,  laboratory  and  Held  testing, 
and  in  situ  experiments,  as  may  be 
appropriate  to  provide  the  data  required 
by  paragraph  (a)  of  this  section. 

(d)  The  program  must  be 
implemented  so  that: 

(1)  It  does  not  adversely  aHect  the 
ability  of  the  geologic  and  engineered 
elements  of  the  geologic  repository  to 
meet  the  performance  objectives. 

(2)  It  provides  baseline  information 
and  analysis  of  that  information  on 
those  parameters  and  natural  processes 
pertaining  to  the  geologic  setting  that 
may  be  changed  by  site  characterization, 
construction,  and  operational  activities. 

(3)  It  monitors  and  analyzes  changes 
from  the  baseline  condition  of 
parameters  that  could  affect  the 
performance  of  a  geologic  repository. 

§  63.1 32    Confirmation  of  geotechnical  and 
design  parameters. 

(a)  During  repository  construction  and 
operation,  a  continuing  program  of 
surveillance,  measurement,  testing,  and 
geologic  mapping  must  be  conducted  to 
ensure  that  geotechnical  and  design 
parameters  are  confirmed  and  to  ensure 
that  appropriate  action  is  taken  to 
inform  the  Commission  of  design 
changes  needed  to  accommodate  actual 
field  conditions  encountered. 

(b)  Subsurface  conditions  must  be 
monitored  and  evaluated  against  design 
assumptions. 

(c)  Specific  geotechnical  and  design 
parameters  to  be  measured  or  observed, 
including  any  interactions  between 
natural  and  engineered  systems  and 
components,  must  be  identified  in  the 
performance  confirmation  plan. 

(d)  These  measurements  and 
observations  must  be  compared  with  the 
original  design  bases  and  assumptions. 
If  significant  differences  exist  between 
the  measurements  and  observations  and 
the  original  design  bases  and 
assumptions,  the  need  for  modifications 
to  the  design  or  in  construction  methods 
must  be  determined  and  these 
differences,  their  significance  to 
repository  performance,  and  the 
recommended  changes  reported  to  the 
Commission. 

(e)  In  situ  monitoring  of  the 
thermomechanical  response  of  the 
underground  facility  must  be  conducted 
until  permanent  closure,  to  ensure  that 
the  performance  of  the  geologic  and 


engineering  features  is  within  design 
limits. 

S63.133    Design  testing. 

(a)  During  the  early  or  developmental 
stages  of  construction,  a  program  for 
testing  of  engineered  systems  and 
components  used  in  the  design,  such  as, 
for  example,  borehole  and  shaft  seals, 
backfill,  and  drip  shields,  as  well  as  the 
thermal  interaction  effects  of  the  waste 
packages,  backfill,  drip  shields,  rock, 
and  imsaturated  zone  and  saturated 
zone  water,  must  be  conducted. 

(b)  The  testing  must  be  initiated  as 
early  as  practicable. 

(cj  If  backfill  is  included  in  the 
repository  design,  a  test  must  be 
conducted  to  evaluate  the  effectiveness 
of  backfill  placement  and  compaction 
procedures  against  design  requirements 
before  permanent  backfill  placement  is 
begim. 

(a)  Tests  must  be  conducted  to 
evaluate  the  effectiveness  of  borehole, 
shaft,  and  ramp  seals  before  full-scale 
operation  proceeds  to  seal  boreholes, 
shafts,  and  ramps. 

S  63.1 34    Monitoring  and  testing  waste 
package*. 

(a)  A  program  must  be  established  at 
the  geologic  repository  operations  area 
for  monitoring  the  condition  of  the 
waste  packages.  Waste  packages  chosen 
for  the  program  must  be  representative 
of  those  to  be  emplaced  in  the 
undereroimd  facility. 

(b)  Consistent  with  safe  operation  at 
the  geologic  repository  operations  area, 
the  environment  of  the  waste  packages 
selected  for  the  waste  package 
monitoring  program  must  be 
representative  of  the  environment  in 
which  the  wastes  are  to  be  emplaced. 

(c)  The  waste  package  monitoring 
program  must  include  laboratory 
experiments  that  focus  on  the  internal 
condition  of  the  waste  packages.  To  the 
extent  practical,  the  environment 
experienced  by  the  emplaced  waste 
packages  within  the  underground 
facility  during  the  waste  package 
monitoring  program  must  be  duplicated 
in  the  laboratory  experiments. 

(d)  The  waste  package  monitoring 
program  must  continue  as  long  as 
practical  up  to  the  time  of  permanent 
closure. 

Subpart  G— Quality  Aeeurance 

§63.141    Scope. 

As  used  in  this  part,  quality  assurance 
comprises  all  those  planned  and 
systematic  actions  necessary  to  provide 
adequate  confidence  that  the  geologic 
repository  and  its  structures,  systems,  or 
components  will  perform  satisfactorily 
in  service.  Quality  assurance  includes 
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quality  control,  which  comprises  those 
quality  assurance  actions  related  to  the 
physical  characteristics  of  a  material, 
structure,  component,  or  system  that 
provide  a  means  to  control  the  quality 
of  the  material,  structure,  component,  or 
system  to  predetermined  requirements. 

§  63.1 42    Quality  assurance  criteria. 

(a)  Introduction  and  Applicability. 
DOE  is  required  by  §  63.21(c)(20)  to 
include  in  its  safety  analysis  report  a 
description  of  the  quality  assurance 
program  to  be  applied  to  all  structures, 
systems,  and  components  important  to 
safety,  to  design  and  characterization  of 
barriers  important  to  waste  isolation, 
and  to  related  activities.  These  activities 
include:  site  characterization; 
acquisition,  control,  and  analyses  of 
samples  and  data;  tests  and 
experiments;  scientific  studies;  facility 
and  equipment  design  and  construction; 
facility  operation^  performance 
confiiination;  permanent  closure;  and 
decontamination  and  dismantling  of 
surface  facilities.  The  description  must 
indicate  how  the  applicable  quality 
assurance  requirements  will  be  satisfied. 
DOE  shall  include  information 
pertaining  to  the  managerial  and 
administrative  controls  to  be  used  to 
ensure  safe  operation  in  its  safety 
analysis  report.  High-level  waste 
repositories  include  structures,  systems, 
and  components  that  prevent  or  mitigate 
the  consequences  of  postulated  event 
sequences  or  that  are  important  to  waste 
isolation  capabilities  that  could  cause 
undue  risk  to  the  health  and  safety  of 
the  public.  The  pertinent  requirements 
of  this  subpart  apply  to  all  activities  that 
are  important  to  waste  isolation  and 
important  to  safety  functions  of  those 
structures,  systems,  and  components. 
These  activities  include  designing, 
purchasing,  fabricating,  handling, 
shipping,  storing,  cleaning,  erecting, 
installing,  inspecting,  testing,  operating, 
maintaining,  repairing,  modifying,  site 
characterization,  performance 
confirmation,  permanent  closure, 
decontamination,  and  dismantling  of 
surfece  facilities. 

(b)  Organization.  DOE  shall  establish 
and  execute  a  quality  assurance 
program.  DOE  may  delegate  to  others, 
such  as  contractors,  agents,  or 
consultants,  the  work  of  establishing 
and  executing  the  quality  assurance 
program,  or  any  part  of  it,  but  DOE 
retains  responsibility  for  it. 

(1)  The  authority  and  duties  of 
persons  and  organizations  performing 
activities  affecting  the  functions  of 
structures,  systems,  and  components 
that  are  important  to  waste  isolation  and 
important  to  safiety  must  be  clearly 
established  and  delineated  in  writing. 


These  activities  include  both  the 
performing  functions  of  attaining 
quality  objectives  and  the  quality 
assurance  functions.  The  quality 
assurance  functions  are  those  of: 

(i)  Assuring  that  an  appropriate 
quality  assurance  program  is  established 
and  effectively  executed;  and 

(ii)  Verifying  that  activities  important 
to  waste  isolation  and  important  to 
safety  functions  have  been  correctly 
performed  by  checking,  auditing,  and 
inspection  of  structures,  systems,  and 
components. 

(2)  The  persons  and  organizations 
performing  quality  assurance  functions 
shall  have  sufficient  authority  and 
organizational  freedom  to  identify 
quality  problems;  to  initiate, 
recommend,  or  provide  solutions;  and 
to  verify  implementation  of  solutions. 
The  persons  and  organizations 
performing  quality  assurance  functions 
shall  report  to  a  management  level  so 
that  the  required  authority  and 
organizational  freedom,  including 
sufficient  independence  from  cost  and 
schedule  when  opposed  to  safety 
considerations,  are  provided. 

(3)  Because  of  the  many  variables 
involved,  such  as  the  number  of 
personnel,  the  type  of  activity  being 
performed,  and  the  location  or  locations 
where  activities  are  performed,  the 
organizational  structure  for  executing 
the  quality  assurance  program  may  take 
various  forms  provided  that  the  persons 
and  organizations  assigned  the  quality 
assurance  functions  have  this  required 
authority  and  organizational  freedom. 
Irrespective  of  the  organizational 
structure,  the  individual(s)  assigned  the 
responsibility  for  assuring  effective 
execution  of  any  portion  of  the  quality 
assurance  program  at  any  location 
where  activities  subject  to  10  CFR  part 
63  are  being  performed  must  have  direct 
access  to  the  levels  of  management  as 
may  be  necessary  to  perform  this 
function. 

(c)  Quality  assurance  program.  DOE 
shall  establish  a  quality  assurance 
program  that  complies  with  the 
requirements  of  this  subpart  at  the 
earliest  practicable  time,  consistent  with 
the  schedule  for  accomplishing  the 
activities.  This  program  must  be 
documented  by  written  policies, 
procedures,  or  instructions  and  must  be 
carried  out  throughout  facility  life  in 
accordance  with  those  policies, 
procedures,  or  instructions. 

(1)  DOE  shall  identify  the  structures, 
systems,  and  components  to  be  covered 
by  the  quality  assurance  program  and 
the  major  organizations  participating  in 
the  program,  together  with  the 
designated  functions  of  these 
organizations.  The  quality  assurance 


program  must  control  activities  affecting 
the  quality  of  the  identified  structures, 
systems,  and  components,  to  an  extent 
consistent  with  their  importance  to 
safety. 

(2)  Activities  affecting  quality  must  be 
accomplished  under  suitably  controlled 
conditions.  Controlled  condiitions 
include  the  use  of  appropriate 
equipment;  suitable  environmental 
conditions  for  accomplishing  the 
activity,  such  as  adequate  cleanness; 
and  assurance  that  all  prerequisites  for 
the  given  activity  have  been  satisfied. 

(3)  The  program  must  take  into 
account  the  need  for  special  controls, 
processes,  test  equipment,  tools,  and 
skills  to  attain  the  required  quality,  and 
the  need  for  verification  of  quality  by 
inspection  and  test.  The  program  must 
provide  for  indoctrination  and  training 
of  personnel  performing  activities 
affecting  quality  as  necessary  to  assure 
that  suitable  proficiency  is  achieved  and 
maintained. 

(4)  DOE  shall  regularly  review  the 
status  and  adequacy  of  the  quality 
assurance  program.  Management  of 
other  organizations  participating  in  the 
quality  assurance  program  shall 
regularly  review  the  status  and 
adequacy  of  that  part  of  the  quality 
assurance  program  which  they  are 
executing. 

(d)  Design  control.  (1)  DOE  shall 
establish  measures  to  assure  that 
applicable  regulatory  requirements  and 
the  design  basis,  as  defined  in  §  63.2 
and  as  specified  in  the  license 
application,  for  those  structures, 
systems,  and  components  to  which  this 
subpart  applies,  are  correctly  translated 
into  specifications,  drawings, 
procedures,  and  instructions.  These 
measures  must  assure  that  appropriate 
quality  standards  are  specified  and 
included  in  design  documents  and  that 
deviations  from  such  standards  are 
controlled.  Measures  must  also  be 
established  for  the  selection  and  review 
for  suitability  of  application  of 
materials,  parts,  equipment,  and 
processes  that  are  important  to  waste 
isolation  and  important  to  safety 
functions  of  the  structures,  systems  and 
components. 

(2)  DOE  shall  establish  measures  to 
identify  and  control  design  interfaces 
and  for  coordination  among 
participating  design  organizations. 
These  measures  must  include  the 
establishment  of  procedures  among 
participating  design  organizations  for 
the  review,  approval,  release, 
distribution,  and  revision  of  documents 
involving  design  interfaces 

(i)  The  design  control  measures  must 
provide  for  verifying  or  checking  the 
adequacy  of  design,  such  as  by  the 


55810  Federal  Register /Vol.  66,  No.  213 /Friday,  November  2,  2001 /Rules  and  Regidations 


performance  of  design  reviews,  by  the 
use  of  alternate  or  simplified 
calculational  methods,  or  by  the 
performance  of  a  suitable  testing 
program.  The  verifying  or  checking 
process  must  be  performed  by 
individuals  or  groups  other  than  those 
who  performed  the  original  design. 
These  individuals  may  be  from  the  same 
organization.  If  a  test  program  is  used  to 
verily  the  adequacy  of  a  specific  design 
feature  in  lieu  of  other  verifying  or 
checking  processes,  it  must  include 
suitable  qualifications  testing  of  a 
prototjrpe  unit  under  the  most  adverse 
design  conditions.  Design  control 
measures  must  be  applied  to  items  such 
as:  criticality  physics,  stress,  thermal, 
hydraulic,  and  preclosiu^  and 
postclosufe  analyses;  compatibility  of 
materials:  accessibility  for  inservice 
inspection,  maintenance  and  repair:  and 
delineation  of  acceptance  criteria  for 
inspections  and  tests. 
'  (ii]  Design  changes,  including  field 
changes,  must  be  subject  to  design 
control  measures  commensurate  with 
those  applied  to  the  original  design  and 
be  approved  by  the  organization  that 
performed  the  original  design  unless  the 
applicant  designates  another 
responsible  organization. 

(e)  Procurement  document  control. 
DOE  shall  establish  measures  to  assure 
that  applicable  regulatory  requirements, 
design  Bases,  and  other  requirements 
necessary  to  assure  adequate  quality  are 
suitably  included  or  referenced  in  the 
documents  for  procurement  of  material, 
equipment,  and  services,  whether 
purchased  by  the  licensee  or  applicant 
or  by  its  contractors  or  subcontractors. 
To  the  extent  necessary,  procurement 
documents  must  require  contractors  or 
subcontractors  to  provide  a  quality 
assiu'ance  program  consistent  with  the 
pertinent  provisions  of  this  section. 

(f)  Instructions,  procedures,  and 
dmwings.  Activities  affecting  quality 
must  be  prescribed  by  documented 
instructions,  procedures,  or  drawings  of 
a  type  appropriate  to  the  circumstances 
and  must  be  accomplished  in 
accordance  with  these  instructions, 
procedures,  or  drawings.  Instructions, 
procedures,  or  drawings  must  include 
appropriate  quantitative  or  qualitative 
acceptance  criteria  for  determining  that 
important  activities  have  been 
satisfactorily  accomplished. 

(g)  Document  control.  DOE  shall 
establish  measures  to  control  the 
issuance  of  documents,  such  as 
instructions,  procedures,  and  drawings, 
including  changes  to  them  that 
prescribe  all  activities  affecting  quality. 
These  measures  must  assure  that 
documents,  including  changes,  are 
reviewed  for  adequacy  and  approved  for 


release  by  authorized  personnel  and  are 
distributed  to  and  used  at  the  location 
where  the  prescribed  activity  is 
performed.  Changes  to  documents  must 
be  reviewed  and  approved  by  the  same 
organizations  that  performed  the 
original  review  and  approval  imless  the 
applicant  designates  another 
responsible  organization. 

(h)  Control  of  purchased  material, 
equipment,  and  services.  DOE  shall 
establish  measures  to  assiu^  that 
purchased  material,  equipment,  and 
services,  whether  purchased  directly  or 
through  contractors  and  subcontractors, 
conform  to  the  procurement  documents. 

(1)  These  measures  must  include 
appropriate  provisions  for  soiut:e 
evaluation  and  selection,  objective 
evidence  of  quality  furnished  by  the 
contractor  or  subcontractor,  inspection 
at  the  contractor  or  subcontractor 
source,  and  examination  of  products 
upon  delivery. 

(2)  Documentary  evidence  that 
material  and  equipment  conform  to  the 
procurement  requirements  must  be 
available  at  the  high-level  waste 
repository  site  before  the  material  and 
equipment  are  installed  or  used.  This 
documentary  evidence  must  be  retained 
at  the  high-level  waste  repository  site 
and  be  sufficient  to  identify  the  specific 
requirements,  such  as  codes,  standards, 
or  specifications,  met  by  the  purchased 
material  and  equipment. 

(3)  The  effectiveness  of  the  control  of 
quality  by  contractors  and 
subcontractors  must  be  assessed  by  the 
licensee  or  applicant  or  designee  at 
intervals  consistent  with  the 
importance,  complexity,  and  quantity  of 
the  product  or  services. 

(i)  Identification  and  control  of 
materials,  parts,  and  components. 
Measures  must  be  established  for  the 
identification  and  control  of  materials, 
parts,  and  components,  including 
partially  fabricated  assemblies.  These 
measures  must  assure  that  identification 
of  the  item  is  maintained  by  heat 
number,  part  number,  serial  number,  or 
other  appropriate  means,  either  on  the 
item  or  on  records  traceable  to  the  item, 
as  required  throughout  fabrication, 
erection,  installation,  and  use  of  the 
item.  These  identification  and  control 
measures  must  be  designed  to  prevent 
the  use  of  incorrect  or  defective 
material,  parts,  and  components. 

(j)  Control  of  special  processes.  DOE 
shall  establish  measures  to  assure  that 
special  processes,  including  welding, 
heat  treating,  and  nondestructive 
testing,  are  controlled  and  accomplished 
by  qualified  personnel  using  qualified 
procedures  in  accordance  with 
applicable  codes,  standards. 


specifications,  criteria,  and  other  special 
requirements. 

(k.)  Inspection.  DOE  shall  establish 
and  execute  a  program  for  inspection  of 
activities  affecting  quality  to  verify 
conformance  with  the  documented 
instructions,  procediu^s,  and  drawings 
for  accomplishing  the  activit}'.  The 
inspection  must  be  performed  by 
individuals  other  than  those  who 
performed  the  activity  being  inspected. 

(1)  Examinations,  measiu^ments,  or 
tests  of  material  or  products  processed 
must  be  performed  for  each  work 
operation  where  necessary  to  assure 
quality.  If  inspection  of  processed 
material  or  products  is  impossible  or 
disadvantageous,  indirect  control  by 
monitoring  processing  methods, 
equipment,  and  personnel  must  be 
provided.  Both  inspection  and  process 
monitoring  must  be  provided  when 
control  is  inadequate  without  both. 

(2)  If  mandatory  inspection  hold 
points  that  require  witnessing  or 
inspecting  by  the  applicant's  designated 
representative  and  beyond  which  work 
may  not  proceed  without  the  consent  of 
its  designated  representative  are 
required,  the  specific  hold  points  must 
be  indicated  in  appropriate  documents. 

(1)  Test  control.  DOE  shall  establish  a 
test  program  to  assure  that  all  testing 
required  to  demonstrate  that  structiues, 
systems,  and  components  important  to 
safety  will  perform  satisfactorily  in 
service  is  identified  and  performed  in 
accordance  with  written  test  procedures 
which  incorporate  the  requirements  and 
acceptance  limits  contained  in 
applicable  design  documents. 

(1)  The  test  program  must  include,  as 
appropriate,  proof  tests  prior  to 
installation,  preoperational  tests,  and 
operational  tests  during  repository 
operation,  of  structures,  systems,  and 
components. 

(2)  Test  procedures  must  include 
provisions  for  assuring  that  all 
prerequisites  for  the  given  test  have 
been  met,  that  adequate  test . 
instnunentation  is  available  and  used, 
and  that  the  test  is  performed  under 
suitable  environmental  conditions. 

(3)  Test  results  must  be  documented 
and  evaluated  to  assure  that  test 
requirements  have  been  satisfied. 

(m)  Control  of  measuring  and  test 
equipment.  DOE  shall  establish 
measures  to  assure  that  tools,  gages, 
instruments,  and  other  measuring  and 
testing  devices  used  in  activities 
affecting  quality  are  properly  controlled, 
calibrated,  and  adjusted  at  specified 
periods  to  maintain  accuracy  within 
necessary  limits. 

(n)  Handling,  storage,  and  shipping. 
DOE  shall  establish  measures  to  control 
the  handling,  storage,  shipping,  cleaning 


Federal  Register/Vol.  66,  No.  213/Friday,  November  2,  2001 /Rules  and  Regulations  55811 


and  preservation  of  material  and 
equipment  in  accordance  with  work  and 
inspection  instructions  to  prevent 
damage  or  deterioration.  When 
necessary  for  particular  products, 
special  protective  environments,  such  as 
inert  gas  atmosphere,  specific  moisture 
content  levels,  and  temperature  levels, 
must  be  specified  and  provided. 

(o)  Inspection,  test,  and  operating 
status.  DOE  shall  establish  measures  to 
indicate  the  status  of  inspections  and 
tests  performed  on  individual  items  of 
the  high-level  waste  repository  by 
markings  such  as  stamps,  tags,  labels, 
routing  cards,  or  other  suitable  means. 
These  measures  must  provide  for  the 
identification  of  items  that  have 
satisfactorily  passed  required 
inspections  and  tests,  where  necessary 
to  preclude  inadvertent  bypassing  of 
such  inspections  and  tests.  Measvu^s 
must  also  be  established  for  indicating 
the  operating  status  of  structiires, 
systems,  and  components  of  the  high- 
level  waste  repository,  such  as  by 
tagging  valves  and  switches,  to  prevent 
inadvertent  operation. 

(p)  Nonconforming  materials,  parts, 
or  components.  DOE  shall  establish 
measures  to  control  materials,  parts,  or 
components  which  do  not  conform  to 
requirements  in  order  to  prevent  their 
inadvertent  use  or  installation.  These 
measures  must  include,  as  appropriate, 
procediues  for  identification, 
documentation,  segregation,  disposition, 
and  notification  to  affected 
organizations.  Nonconforming  items 
must  be  reviewed  and  accepted, 
rejected,  repaired  or  reworked  in 
accordance  with  docxunented 
procedures. 

(q)  Corrective  action.  DOE  shall 
establish  measures  to  assure  that 
conditions  adverse  to  quality,  such  as 
failures,  malfunctions,  deficiencies, 
deviations,  defective  material  and 
equipment,  and  nonconformances  are 
promptly  identified  and  corrected.  If 
significant  conditions  are  adverse  to 
quality,  the  measures  must  assure  that 
the  cause  of  the  condition  is  determined 
and  corrective  action  taken  to  preclude 
repetition.  The  identification  of  the 
significant  condition  adverse  to  quality, 
the  cause  of  the  condition,  and  the 
corrective  action  taken  must  be 
documented  and  reported  to  appropriate 
levels  of  management. 

(r)  Quality  assurance  records.  DOE 
shall  maintain  sufficient  records  to 
furnish  evidence  of  activities  affecting 
quality. 

(1)  The  records  must  include  at  least 
the  following:  Operating  logs  and  the 
results  of  reviews,  inspections,  tests, 
audits,  monitoring  of  work  performance, 
and  materials  analyses. 


(2)  The  records  must  also  include 
closely-related  data  such  as 
qualifications  of  personnel,  procedures, 
and  equipment. 

(3)  Inspection  and  test  records  must, 
at  a  minimum,  identify  the  inspector  or 
data  recorder,  the  type  of  observation, 
the  results,  the  acceptability,  and  the 
action  taken  in  connection  with  any 
deficiencies  noted. 

(4)  Records  must  be  identifiable  and 
retrievable.  Consistent  with  applicable 
regulatory  requirements,  the  applicant 
shall  establish  requirements  concerning 
record  retention,  such  as  diutition, 
location,  and  assigned  responsibility. 

(s)  Audits.  DOE  shall  carry  out  a 
comprehensive  system  of  planned  and 
periodic  audits  to  verify  compliance 
with  all  aspects  of  the  quality  assurance 
program  and  to  determine  the 
effectiveness  of  the  program.  The  audits 
must  be  performed  in  accordance  with 
the  wrritten  procedures  or  check  lists  by 
appropriately  trained  personnel  not 
having  direct  responsibilities  in  the 
areas  being  audited.  Audit  results  must 
be  documented  and  reviewed  by 
management  having  responsibility  in 
the  area  audited.  Followup  action, 
including  reaudit  of  deficient  areas, 
must  be  taken  where  indicated. 

§63.143    Implementation. 

DOE  shall  implement  a  quality 
assurance  program  based  on  the  criteria 
required  by  §63.142. 

§63.144    QualKy  assurance  program 
Chang*. 

Changes  to  DOE's  NRC-approved 
Safety  Analysis  Report  quality 
assurance  program  description  are 
processed  as  follows: 

(a)  EKDE  may  change  a  previously 
accepted  quality  assiu'ance  program 
description  included  or  referenced  in 
the  Safety  Analysis  Report  without  prior 
NRC  approval,  if  the  change  does  not 
reduce  ihe  commitments  in  the  program 
description  previously  accepted  by  the 
NRC.  Changes  to  the  quality  assurance 
program  description  that  do  not  reduce 
the  commitments  must  be  submitted 
every  24  months,  in  accordance  with 
paragraph  (b)(1)  of  this  section.  In 
addition  to  quality  assurance  program 
changes  involving  administrative 
improvements  and  clarifications, 
spelling  corrections,  punctuation,  or 
editoriad  items,  the  following  changes 
are  not  considered  reductions  in 
commitment: 

(1)  The  use  of  a  quality  assurance 
standard  approved  by  the  NRC  which  is 
more  recent  than  the  quality  assurance 
standard  in  DOE's  current  quality 
assurance  program  at  the  time  of  the 
change; 


(2)  The  use  of  generic  organizational 
position  titles  that  clearly  denote  the 
position  function,  supplemented  as 
necessary  by  descriptive  text,  rather 
than  specific  titles: 

(3)  The  use  of  generic  organizational 
charts  to  indicate  functional 
relationships,  authorities,  and 
responsibilities,  or  alternatively,  the  use 
of  descriptive  text; 

(4)  The  elimination  of  quality 
assurance  program  information  that 
duplicates  language  in  quality  assurance 
regulatory  guides  and  quality  assurance 
standards  to  which  the  licensee  is 
committed;  and 

(5)  Organizational  revisions  that 
ensure  that  persons  and  organizations 
performing  quality  assurance  functions 
continue  to  have  the  requisite  authority 
and  organizational  freedom,  including 
sufficient  independence  from  cost  and 
schedule  when  opposed  to  safety 
considerations. 

(b)  DOE  shall  submit  changes  made  to 
the  NRC-accepted  Safety  Analysis 
Report  quality  assurance  program 
description  that  do  reduce  the 
commitments  to  the  NRC  and  receive 
NRC  approval  prior  to  implementation, 
as  follows: 

(1)  The  signed  original  must  be 
submitted  to  the  Nuclear  Regulatory 
Commission,  Dociunent  Control  Desk, 
Washington,  DC  20555,  one  copy  to  the 
Director,  Office  of  Nuclear  Material  and 
Safeguards,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  one  copy  to  the  appropriate  NRC 
Resident  Inspector  if  one  has  been 
assigned  to  the  site  or  facility. 

(2TThe  submittal  of  a  change  to  the 
Safety  Analysis  Report  quality 
assurance  program  description  must 
include  all  pages  affected  by  that  change 
and  must  be  accompanied  by  a 
forwarding  letter  identifying  the  change, 
the  reason  for  the  change,  and  the  basis 
for  concluding  that  the  revised  program 
incorporating  the  change  continues  to 
describe  how  the  requirements  of 
§  63.142  will  be  satisfied  and  continues 
to  satisfy  the  criteria  of  §  63.142  and  the 
Safety  Analysis  Report  quality 
assurance  program  description 
previously  accepted  by  the  NRC  (the 
letter  need  not  provide  the  basis  for 
changes  that  correct  spelling, 
punctuation,  or^ditorial  items). 

(3)  DOE  shall  maintain  records  of 
quality  assurance  program  changes  that 
do  reduce  commitments. 

Subpart  H— Training  and  Certification 
of  PersonrMi 

§63.151    Ganerai  requirements. 

Operations  of  systems  and 
components  that  have  been  identified  as 
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important  to  safety  in  the  Safety 
Analysis  Report  and  in  the  license  must 
be  performed  only  by  trained  and 
certified  personnel  or  by  personnel 
under  the  direct  visual  supervision  of  an 
individual  with  training  and 
certification  in  such  operation. 
Supervisory  personnel  who  direct 
operations  that  are  important  to  safety 
must  also  be  certified  in  such 
operations. 

S  63.1 52    Training  and  certification 
program. 

DOE  shall  establish  a  program  for 
training,  proficiency  testing, 
certification,  and  requalification  of 
operating  and  supervisory  personnel. 

§63.153    Physical  raquirenwnts. 
The  physical  condition  and  the 

general  health  of  personnel  certified  for 
operations  that  are  important  to  safety 
may  not  be  such  as  might  cause 
operational  errors  that  could  endanger 
the  public  health  and  safety.  Any 
condition  that  might  cause  impaired 
judgment  or  motor  coordination  must  be 
considered  in  the  selection  of  personnel 
for  activities  that  are  important  to  safety. 
These  conditions  need  not  categorically 
disqualify  a  person,  so  long  as 
appropriate  provisions  are  made  to 
accommodate  the  conditions. 

Subpart  I— €mergency  Planning 
CrItMia  I 

§  63.1 61    Emergency  plan  for  the  geologic 
repository  operations  area  through 
permanent  cloeure. 

EKDE  shall  develop  and  be  prepared  to 
implement  a  plan  to  cope  with 
radiological  accidents  that  may  occiu  at 
the  geologic  repository  operations  area, 
at  any  time  before  permanent  closiue 
and  decontamination  or 
decontamination  and  dismantlement  of 
surface  facilities.  The  emergency  plan 
must  be  based  on  the  criteria  of 
§  72.320))  of  this  chapter. 

Subpart  J— Violations 

163.171    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  coiut  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  or 

(3)  A  regulation  or  order  issued  under 
those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of 
the  Atomic  Energy  Act: 


(1)  For  violations  of — 

(i)  Sections  53,  57,  62,  63,  81,  82, 101, 
103, 104, 107.  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  under  the  sections  specified  in 
paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  imder  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  imder  section 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

§63.172    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b,  161i,  or  161o  of  the  Act. 
For  purposes  of  section  223,  all  the 
regulations  in  this  part  63  are  issued 
imder  one  or  more  of  sections  161b, 
161i,  orieio,  except  for  the  sections 
listed  in  paragraph  (b)  of  this  section. 

(b)  The  regulations  in  this  part  63  that 
are  not  issued  under  sections  161b, 

161  i,  or  161  o  for  the  purposes  of  Section 
223  are  as  follows:  §§63.1,  63.2,  63.5, 
63.6,  63.7,  63.8,  63.15,  63.16,  63.21, 
63.22,  63.23,  63.24,  63.31,  63.32,  63.33, 
63.41,  63.42,  63.43,  63.45.  63.46,  63.51, 
63.52,  63.61,  63.62,  63.63,  63.64,  63.65, 
63.101,  63.102,  63.111,  63.112,  63.113, 
63.114,  63.115,  63.121,  63.131,  63.132, 
63.133,  63.134,  63.141,  63.142,  63.143, 
63.153,  63.161,  63.171,  63.172,  63.201, 
63.202,  63.203,  63.204,  63.301,  63.302, 
63.303,  63.304,  63.305,  63.311,  63.312, 
63.321,  63.322,  63.331.  63.332.  63.341. 
and  63.342. 

Subpart  K— Preclosure  Public  Health 
and  Environmental  Standards 

§  63.201    Purpose  and  scope. 

This  subpart  covers  the  storage  of 
radioactive  material  by  DOE  in  the 
Yucca  Mountain  repository  and  on  the 
Yucca  Moimtain  site.  For  the  purposes 
of  demonstrating  compliance  with  this 
subpart,  to  the  extent  there  may  be  any 
conflict  with  the  requirements  specified 
in  this  subpart  and  the  requirements 
contained  in  Subparts  A-J  of  this 
regulation,  including  definitions,  the 
requirements  in  this  subpart  shall  take 
precedence. 

§63.202    Definitions  for  Subpart  K. 

General  environment  means 
everywhere  outside  the  Yucca  Moimtain 
site,  the  Nellis  Air  Force  Range,  and  the 
Nevada  Test  Site. 


Member  of  the  public  means  anyone 
who  is  not  a  radiation  worker  for 
purposes  of  worker  protection. 

Radioactive  material  means  matter 
composed  of  or  containing 
radionuclides  subject  to  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  sec.  2014  et  seq.).  Radioactive 
material  includes,  but  is  not  limited  to, 
high-level  radioactive  waste  and  spent 
nuclear  fuel. 

Spent  nuclear  fuel  means  fuel  that  has 
been  withdrawn  from  a  nuclear  reactor 
following  irradiation,  the  constituent 
elements  of  which  have  not  been 
separated  by  reprocessing. 

Storage  means  retention  (and  any 
associated  activity,  operation,  or  process 
necessary  to  carry  out  successful 
retention)  of  radioactive  material  with 
the  intent  or  capability  to  readily  access 
or  retrieve  such  material. 

Yucca  Mountain  repository  means  the 
excavated  portion  of  the  facility 
constructed  underground  within  the 
Yucca  Mountain  site. 

Yucca  Mountain  site  means: 

(1)  The  site  recommended  by  the 
Secretary  of  DOE  to  the  President  under 
section  112(b)(1)(B)  of  the  Nuclear 
Waste  Policy  Act  of  1982  (42  U.S.C. 
10132(b)(1)(B))  on  May  27, 1986;  or 

(2)  The  area  under  the  control  of  DOE 
for  the  use  of  Yucca  Mountain  activities 
at  the  time  of  licensing,  if  the  site 
designated  under  the  Nuclear  Waste 
Policy  Act  is  amended  by  Congress  prior 
to  the  time  of  licensing. 

§63.203    Implementation  of  Subpart  K. 

DOE  must  demonstrate  that  normal 
operations  at  the  Yucca  Mountain  site 
will  and  do  occur  in  compliance  with 
this  subpart  before  the  Commission 
grants  or  continues  a  license  for  DOE  to 
receive  and  possess  radioactive  material 
within  the  Yucca  Mountain  site. 

§63iM>4    Preclosure  standard. 

DOE  must  ensure  that  no  member  of 
the  public  in  the  general  environment 
receives  more  than  an  annual  dose  of 
0.15  mSv  (15  mrem)  from  the 
combination  at 

(a)  Management  and  storage  (as 
defined  in  40  CFR  191.2)  of  radioactive 
material  that: 

(1)  Is  subject  to  40  CFR  191.3(a):  and 

(2)  Occurs  outside  of  the  Yucca 
Mountain  repository  but  within  the 
Yucca  Mountain  site;  and 

(b)  Storage  (as  defined  in  §  63.202)  of 
radioactive  material  inside  the  Yucca 
Mountain  repository. 
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Subpart  L— Postclosura  Public  Healtti 
and  Environmental  Standards 

§  63.301    Purpose  and  scope. 

This  subpart  covers  the  disposal  of 
radioactive  material  in  the  Yucca 
Mountain  repository  by  DOE.  For  the 
purposes  of  demonstrating  compliance 
with  this  subpart,  to  the  extent  that 
there  may  be  any  conflict  with  the 
requirements  specified  in  this  subpart 
and  the  requirements  contained  in 
Subparts  A-J  of  this  part,  including 
definitions,  the  requirements  in  this 
subpart  shall  take  precedence. 

§63.302    Definitions  for  Subpart  L 

All  definitions  in  subpart  K  of  this 
part,  and  the  following: 

Accessible  epvironment  means  any 
point  outside  of  the  controlled  area, 
including: 

(1)  The  atmosphere  (including  the 
atmosphere  above  the  surfoce  area  of  the 
controlled  area); 

(2)  Land  surfaces; 

(3)  Surface  waters; 

(4)  Oceans;  and 

(5)  The  lithosphere. 
Aquifer  means  a  water-bearing 

underground  geological  formation, 
group  of  formations,  or  part  of  a 
formation  (excluding  perched  water 
bodies)  that  can  yield  a  significant 
amount  of  ground  water  to  a  well  or 
spring. 
Controlled  area  means: 

(1)  The  surface  area,  identified  by 
passive  institutional  controls,  that 
encompasses  no  more  than  300  square 
kilometers.  It  must  not  extend  farther: 

(i)  South  than  36°40'13.6661''  North 
latitude,  in  the  predominant  direction  of 
ground-water  flow;  and 

(ii)  Than  five  kilometers  from  the 
repository  footprint  in  any  other 
direction;  and 

(2)  The  subsurface  underlying  the 
surfece  area. 

Disposal  means  the  emplacement  of 
radioactive  material  into  the  Yucca 
Mountain  disposal  system  with  the 
intent  of  isolating  it  for  as  long  as 
reasonably  possible  and  with  no  intent 
of  recovery,  whether  or  not  the  design 
of  the  disposal  system  permits  the  ready 
recovery  of  the  material.  Disposal  of 
radioactive  material  in  the  Yucca 
Mountain  disposal  system  begins  when 
all  of  the  ramps  and  other  openings  into 
the  Yucca  Mountain  repository  are 
sealed. 

Ground  water  means  water  that  is 
below  the  land  surfece  and  in  a 
saturated  zone. 

Human  intrusion  means  breaching  of 
any  portion  of  the  Yucca  Mountain 
disposal  system,  within  the  repository 
footprint,  by  any  human  activity. 


Passive  institutional  controls  means: 

(1)  Markers,  as  permanent  as 
practicable,  placed  on  the  Earth's 
surface; 

(2)  Public  records  and  archives; 

(3)  Government  ownership  and 
regulations  regarding  land  or  resource 
use;  and 

(4)  Other  reasonable  methods  of 
preserving  knowledge  about  the 
location,  design,  and  contents  of  the 
Yucca  Mountain  disposal  system. 

Peak  dose  means  the  highest  annual 
dose  projected  to  be  received  by  the 
reasonably  maximally  exposed 
individual. 

Period  of  geologic  stability  means  the 
time  during  which  the  variability  of 
geologic  characteristics  and  their  future 
behavior  in  and  around  the  Yucca 
Mountain  site  can  be  bounded,  that  is, 
they  can  be  projected  within  a 
reasonable  range  of  possibilities. 

Plume  of  contamination  means  that 
volume  of  ground  water  in  the 
predominant  direction  of  ground-water 
flow  that  contains  radioactive 
contamination  from  releases  from  the 
Yucca  Mountain  repository.  It  does  not 
include  releases  from  any  other 
potential  sources  on  or  near  the  Nevada 
Test  Site. 

Repository  footprint  means  the 
outline  of  the  outermost  locations  of 
where  the  waste  is  emplaced  in  the 
Yucca  Mountain  repository. 

Slice  of  the  plume  means  a  cross- 
section  of  the  plume  of  contamination 
with  sufficient  thickness  parallel  to  the 
prevalent  direction  of  flow  of  the  plume 
that  it  contains  the  representative 
volume. 

Total  dissolved  solids  means  the  total 
dissolved  (filterable)  solids  in  water  as 
determined  by  use  of  the  method 
specified  in  40  CFR  part  136. 

Undisturbed  performance  means  that 
human  intrusion  or  the  occurrence  of 
uidikely  natural  features,  events,  and 
processes  do  not  disturb  the  disposal 
system. 

Undisturbed  Yucca  Mountain 
disposal  system  means  that  the  Yucca 
Mountain  disposal  system  is  not 
affected  by  human  intrusion. 

Waste  means  any  radioactive  material 
emplaced  for  disposal  into  the  Yucca 
Mountain  repository. 

Well-capture  zone  means  the  volume 
from  which  a  well  pumping  at  a  defined 
rate  is  withdrawing  water  from  an 
aquifer.  The  dimensions  of  the  weU- 
capture  zone  are  determined  by  the 
pumping  rate  in  combination  with 
aquifer  characteristics  assumed  for 
cdculations,  such  as  hydraulic 
conductivity,  gradient,  and  the  screened 
interval. 


Yucca  Mountain  disposal  system 
means  the  combination  of  underground 
engineered  and  natural  barriers  within 
the  controlled  area  that  prevents  or 
substantially  reduces  releases  from  the 
waste. 

§  63.303    Implementation  of  Subpart  L. 

DOE  must  demonstrate  that  there  is  a 
reasonable  expectation  of  compliance 
with  this  subpart  before  a  license  may 
be  issued.  In  the  case  of  the  specific 
numerical  requirements  in  §63.311  of 
this  subpart,  and  if  performance 
assessment  is  used  to  demonstrate 
compliance  with  the  specific  numerical 
requirements  in  §§63.321  and  63.331  of 
this  subpart,  compliance  is  based  upon 
the  mean  of  the  distribution  of  projected 
doses  of  DOE's  performance 
assessments  which  project  the 
performance  of  the  Yucca  Mountain 
disposal  system  for  10.000  years  after 
disposal. 

§  63.304    Reasonable  expectation. 

Reasonable  expectation  means  that 
the  Commission  is  satisfied  that 
compliance  will  be  achieved  based 
upon  the  full  record  before  it. 
Characteristics  of  reasonable 
expectation  include  that  it: 

(1)  Requires  less  than  absolute  proof 
because  absolute  proof  is  impossible  to 
attain  for  disposal  due  to  the 
uncertainty  of  projecting  long-term 
performance; 

(2)  Accounts  for  the  inherently  greater 
uncertainties  in  making  long-term 
projections  of  the  performance  of  the 
Yucca  Mountain  disposal  system; 

(3)  Does  not  exclude  important 
parameters  from  assessments  and 
analyses  simply  because  they  are 
difficult  to  precisely  quantify  to  a  high 
degree  of  confidence;  and 

(4)  Focuses  performance  assessments 
and  analyses  on  the  full  range  of 
defensible  and  reasonable  parameter 
distributions  rather  than  only  upon 
extreme  physical  situations  and 
parameter  values. 

§63.305    Required  characteristics  of  the 
leference  biosphere. 

(a)  Features,  events,  and  processes 
that  describe  the  reference  biosphere 
must  be  consistent  with  present 
knowledge  of  the  conditions  in  the 
region  surrounding  the  Yucca  Mountain 
site. 

(b)  DOE  should  not  project  changes  in 
society,  the  biosphere  (other  than 
climate),  human  biology,  or  increases  or 
decreases  of  human  knowledge  or 
technology.  In  all  analyses  done  to 
demonstrate  compliance  with  this  part, 
DOE  must  assume  that  all  of  those 
fectors  remain  constant  as  they  are  at 
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the  time  of  submission  of  the  license 
application. 

(c)  DOE  must  vary  factors  related  to 
the  geology,  hydrology,  and  climate 
based  upon  cautious,  but  reasonable 
assumptions  consistent  with  present 
knowledge  of  factors  that  could  affect 
the  Yucca  Mountain  disposal  system 
over  the  next  10,000  years. 

(d)  Biosphere  pathways  must  be 
consistent  with  arid  or  semi-arid 
conditions.  j 

Postclosure  Individual  Protection 
Standard 

f  63.31 1    IndMdual  protection  standard 
after  parmanent  cloaura. 

DOE  must  demonstrate,  using 
performance  assessment,  that  there  is  a 
reasonable  expectation  that,  for  10,000 
years  following  disposal,  the  reasonably 
maximally  exposed  individual  receives 
no  more  than  an  annual  dose  of  0.15 
mSv  (15  mrem)  from  releases  from  the 
undisturbed  Yucca  Mountain  disposal 
system.  DOE's  analysis  must  include  all 
potential  pathways  of  radionuclide 
transport  and  exposure.       | 

§63.312    Required  charactaristics  of  the 
reasonabiy  maximally  exposed  individual. 
The  reasonably  maximally  exposed 
individual  is  a  hypothetical  person  who 
meets  the  following  criteria: 

(a)  Lives  in  the  accessible 
environment  above  the  highest 
concentration  of  radionuclides  in  the 
plume  of  contamination; 

(b)  Has  a  diet  and  living  style 
representative  of  the  people  who  now 
reside  in  the  Town  of  Amargosa  Valley, 
Nevada.  DOE  must  use  projections 
based  upon  siirveys  of  the  people 
residing  in  the  Town  of  Amargosa 
Valley,  Nevada,  to  determine  fiieir 
current  diets  and  living  styles  and  use 
the  mean  values  of  these  factors  in  the 
assessments  conducted  for  $§63,311 
and  63.321; 

(c)  Uses  well  water  with  average 
concentrations  of  radionuclides  based 


on  an  annual  water  demand  of  3000 
acre-feet; 

(d)  Drinks  2  liters  of  water  per  day 
£rom  wells  drilled  into  the  ground  water 
at  the  location  specified  in  paragraph  (a) 
of  this  section;  and 

(e)  Is  an  adult  with  metabolic  and 
physiological  considerations  consistent 
with  present  knowledge  of  adidts. 

Human  Intrusion  Standard 

§  63.321    Individual  protection  standard  for- 
human  intrusion. 

DOE  must  determine  the  earliest  time 
after  disposal  that  the  waste  package 
would  degrade  sufficiently  that  a  human 
intrusion  could  occur  without 
recognition  by  the  drillers.  DOE  must: 

(a)  Provide  the  analyses  and  its 
technical  bases  used  to  determine  the 
time  of  occurrence  of  human  intrusion 
(see  §  63.322)  without  recognition  by  the 
drillers. 

(b)  If  complete  waste  package 
penetration  is  projected  to  occur  at  or 
before  10,000  years  after  disposal: 

(1)  Demonstrate  that  there  is  a 
reasonable  expectation  that  the 
reasonably  maximally  exposed 
individual  receives  no  more  than  an 
annual  dose  of  0.15  mSv  (15  mrem)  as 
a  result  of  a  human  intrusion,  at  or 
before  10,000  years  after  disposal.  The 
analysis  must  include  all  potential 
environmental  pathways  of 
radionuclide  transport  and  exposxire 
subject  to  the  requirements  at  §  63.322; 
and 

(2)  If  exposures  to  the  reasonably 
mciximally  exposed  individual  occur 
more  than  10,000  years  after  disposal, 
include  the  results  of  the  analysis  and 
its  bases  in  the  environmental  impact 
statement  for  Yucca  Mountain  as  an 
indicator  of  long-term  disposal  system 
performance. 

(c)  Include  the  results  of  the  analysis 
and  its  bases  in  the  enviromnental 
impact  statement  for  Yucca  Moimtain  as 
an  indicator  of  long-term  disposal 
system  performance,  if  the  intrusion  is 


not  projected  to  occur  before  10,000 
years  after  disposal. 

§63.322    Human  intrusion  scenario. 

For  the  purposes  of  the  analysis  of 
human  intrusion,  DOE  must  make  the 
following  assumptions: 

(a)  There  is  a  single  human  intrusion 
as  a  result  of  exploratory  drilling  for 
ground  water; 

(b)  The  intruders  drill  a  borehole 
directly  through  a  degraded  waste 
package  into  the  uppermost  aquifer 
imderlying  the  Yucca  Motmtain 
repository; 

(c)  The  drillers  use  the  common 
techniques  and  practices  that  are 
cmrently  employed  in  exploratory 
drilling  for  ground  water  in  the  region 
siuTounding  Yucca  Mountain; 

(d)  Careful  sealing  of  the  borehole 
does  not  occur,  instead  natural 
degradation  processes  gradually  modify 
the  borehole; 

(e)  No  particidate  waste  material  falls 
into  the  borehole; 

(f)  The  exposure  scenario  includes 
only  those  radionuclides  transported  to 
the  saturated  zone  by  water  (e.g.,  water 
enters  the  waste  package,  releases 
radionuclides,  and  transports 
radionuclides  by  way  of  the  borehole  to 
the  saturated  zone);  and 

(g)  No  releases  are  included  which  are 
caused  by  unlikely  natiiral  processes 
and  events. 

Ground- Water  Protection  Standards 

§63^1    Separate  standards  lor  protection 
of  ground  water. 

DOE  must  demonstrate  that  there  is  a 
reasonable  expectation  that,  for  10,000 
years  of  undistiirbed  performance  after 
disposal,  releases  of  radionuclides  from 
waste  in  the  Yucca  Mountain  disposal 
system  into  the  accessible  environment 
will  not  catise  the  level  of  radioactivity 
in  the  representative  voliune  of  ground 
water  to  exceed  the  limits  in  the 
following  Table  1: 


Table  1  .—Limits  on  Radionuclides  in  the  Representative  Volume 


Radionuclide  or  type  of  radiation  emitted 

Umtt 

Is  natural  background 
included? 

Combined  radium-226  and  radium-228 

5  picocuries  per  liter 

15  picocuries  per  liter 

0.04  mSv  (4  mrem)  per  year  to  the  whole  txxJy  or  any 
organ,  based  on  drinking  2  liters  of  water  per  day 
from  the  representative  volume. 

Yes. 

Gross  alpha  activity  (including  radium-226  txjt  excluding 

radon  and  uranium) 
Comt>ined  beta  and  photon  emitting  radionuclides 

Yes. 
No. 

§63J32    Representative  volume. 

(a)  The  representative  volume  is  the 
volume  of  ground  water  that  would  be 
withdrawn  annually  from  an  aquifer 


containing  less  than  10,000  milligrams 
of  total  dissolved  solids  per  liter  of 
water  to  supply  a  given  water  demand. 
DOE  must  project  the  concentration  of 


radionuclides  released  from  the  Yucca 
Mountain  disposal  system  that  will  be 
in  the  representative  volume.  DOE  must 
use  the  projected  concentrations  to 
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demonstrate  a  reasonable  expectation 
that  the  Yucca  Mountain  disposal 
system  complies  with  §  63.331.  The 
l50E  must  make  the  following 
assumptions  concerning  the 
representative  volume: 

(1)  It  includes  the  highest 
concentration  level  in  the  plume  of 
contamination  in  the  accessible 
environment; 

(2)  Its  position  and  dimensions  in  the 
aquifer  are  determined  using  average 
hydrologic  characteristics  which  have 
cautious,  but  reasonable,  values 
representative  of  the  aquifers  along  the 
radionuclide  migration  path  from  the 
Yucca  Moimtain  repository  to  the 
accessible  environment  as  determined 
by  site  characterization;  and 

(3)  It  contains  3,000  acre-feet  of  water 
(about  3,714,450,000  liters  or 
977,486,000  gallons). 

(b)  DOE  must  use  one  of  two 
alternative  methods  for  determining  the 
dimensions  of  the  representative 
volume.  The  DOE  must  propose  its 
chosen  method,  and  any  imderlying 
assumptions,  to  NRC  for  approval. 

(1)  DOE  may  calcidate  the  dimensions 
as  a  well-capture  zone.  If  EKDE  uses  this 
approach,  it  must  assume  that  the: 

li)  Water  supply  well(s)  has  (have) 
characteristics  consistent  with  public 
water  supply  wells  in  the  Town  of 
Amargosa  Valley,  Nevada,  for  example, 
well-bore  size  and  length  of  the 
screened  intervals; 

(ii)  Screened  interval(s)  include(s)  the 
highest  concentration  in  the  plume  of 
contamination  in  the  accessible 
environment;  and 

(iii)  Piunping  rates  and  the  placement 
of  the  well(s)  must  be  set  to  produce  an 
annual  withdrawal  equal  to  the 
representative  voliune  and  to  tap  the 
highest  concentration  within  the  plume 
of  contamination. 

(2)  DOE  may  calculate  the  dimensions 
as  a  slice  of  the  plume.  If  DOE  uses  this 
approach,  it  must: 

fi)  Propose,  for  approval,  where  the 
location  of  the  edge  of  the  plume  of 
contamination  occurs.  For  example,  the 
place  where  the  concentration  of 
radionuclides  reaches  0.1%  of  the  level 
of  the  highest  concentration  in  the 
accessible  environment; 

(ii)  Assume  that  the  slice  of  the  plume 
is  perpendicular  to  the  prevalent 
direction  of  flow  of  the  aquifer;  and 

(iii)  Assume  that  the  volume  of 
ground  water  contained  within  the  slice 
of  the  plume  equals  the  representative 
volume. 

Additional  Provisions 

I63J41    Proiections  of  peak  dose. 
To  complement  the  results  of 
§  63.311,  DOE  must  calculate  the  peak 


dose  of  the  reasonably  maximally 
exposed  individual  that  would  occur 
after  10,000  years  following  disposal  but 
within  the  period  of  geologic  stability. 
No  regulatory  standard  applies  to  the 
results  of  this  analysis;  however,  DOE 
must  include  the  results  and  their  bases 
in  the  environmental  impact  statement 
for  Yucca  Mountain  as  an  indicator  of 
long-term  disposal  system  performance. 

§63J42    Limits  on  pefformance 


DOE's  performance  assessments 
should  not  include  consideration  of 
very  unlikely  features,  events,  or 
processes,  i.e.,  those  that  are  estimated 
to  have  less  than  one  chance  in  10,000 
of  occurring  within  10,000  years  of 
disposal.  Unlikely  features,  events,  and 
processes,  or  sequences  of  events  and 
processes  shall  be  excluded  from  the 
assessments  for  the  human  intrusion 
and  ground  water  protection  standards 
upon  prior  Commission  approval  for  the 
probability  limit  used  for  unlikely 
features,  events,  and  processes.  In 
addition,  DOE's  performance 
assessments  need  not  evaluate  the 
impacts  resulting  from  any  featines, 
events,  and  processes  or  sequences  of 
events  and  processes  with  a  higher 
chance  of  occurrence  if  the  results  of  the 
performance  assessments  would  not  be 
changed  significantly. 

§63.343    Severat>ility  of  Individual 
protection  and  ground-water  protection 
standards. 

The  individual  protection  and 
ground-water  protection  standards  are 
severable. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

43.  The  authority  citation  for  part  70 
continues  to  read: 

Authority:  Sees.  51.  53, 161,  182.  183,  68 
Stat.  929,  930,  948.  953.  954,  as  amended, 
sec.  234,  83  Stat.  444.  as  amended  (42  U.S.C. 
2071.  2073.  2201,  2232,  2233,  2282,  2297f); 
sees.  201.  as  amended.  202,  204,  206,  88  Stat. 
1242.  as  amended.  1244.  1245.  1246,  (42 
U.S.C.  5841,  5842.  5845,  5846).  See.  193.  104 
Stat.  2835.  as  amended  by  Pub.  L.  104-134, 
110  Stat.  1321, 1321-349  (42  U.S.C.  2243). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  see. 
10,  92  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93-377,  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  see.  184, 68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  70.81 
also  issued  under  sees.  186, 187,  68  Stat.  955 
(42  U.S.C.  2236,  2237).  Section  70.82  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138). 


44.  Section  70.17  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  70.1 7    Specific  exemptions. 

***** 

(c)  The  DOE  is  exempt  from  the 
requirements  of  the  regulations  in  this 
part  to  the  extent  that  its  activities  are 
subject  to  the  requirements  of  part  60  or 
part  63  of  this  chapter. 


PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

45.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  S3,  57,  62,  63.  65,  69. 
81,  161,  182.  183,  184,  186.  189,  68  Stat.  929. 
930,  932,  933.  934.  935.  948.  953.  954,  955, 
as  amended,  sec.  234, 83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077.  2092. 
2093,  2095.  2099,  2111,  2201,  2232,  2233. 
2234,  2236,  2237.  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688.  as  amended  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-€01,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851):  see.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332):  sees.  131,  132,  133,  135, 
137, 141,  Pub.  L.  97-425.  96  Stat.  2229.  2230. 
2232,  2241,  sec.  148,  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151. 10152. 
10153,  10155, 10157.  10161.  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b).  10168(c).  (d)).  Section  72.46  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239):  see.  134,  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart )  also  issued  under  sees.  2(2).  2(15). 
2(19),  117(a).  141(h),  Pub.  L.  97-425.  96  Stat. 
2202,  2203.  2204.  2222.  2224,  (42  U.S.C. 
10101, 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133.  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

46.  Section  72.44  is  amended  by 
revising  paragraphs  (g)(1)  and  (g)(3)  to 
read  as  follows: 

§72.44    License  conditions. 

***** 

(gl*  '   • 

(1)  Construction  of  the  MRS  may  not 
begin  until  the  Commission  has 
authorized  the  construction  of  a 
repository  under  section  114(d)  of 
MVPA  (96  Stat.  2215,  as  amended  by 
101  Stat.  1330-230,  42  U.S.C.  10134  (d)) 
and  part  60  or  63  of  this  chapter; 
***** 

(3)  The  quantity  of  spent  nuclear  fuel 
or  high-level  radioactive  waste  at  the 
site  of  the  MRS  at  any  one  time  may  not 
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exceed  10,000  metric  tons  of  heavy 
metal  until  a  repository  authorized 
under  NWPA  and  part  60  or  63  of  this 
chapter  first  accepts  spent  nuclear  fuel 
or  solidified  high-level  radioactive 
waste;  and 


PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

47.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53. 161.  68  Stat.  930.  948. 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073.  2167.  2201);  sec.  201.  as  amended.  204, 
88  Stat.  1242,  as  amended,  1245,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841. 
5844,  2297fl. 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C,  10155,  10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

48.  In  §  73.1,  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§  73.1    Purpose  and  scope. 

***** 

(b)*  *  *  ' 

(6)  This  part  prescribes  requirements 
for  the  physical  protection  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  stored  in  either  an  independent 
'spent  fuel  storage  installation  (ISFSI)  or 


a  monitored  retrievable  storage  (MRS) 
installation  licensed  imder  part  72  of 
this  chapter,  or  stored  at  the  geologic 
repository  operations  area  licensed 
under  part  60  or  part  63  of  this  chapter. 
***** 

49.  Section  73.51  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  73.51    Requirements  for  the  physical 
protection  of  stored  spent  nuclear  fuel  and 
high-level  radioactive  waste. 

(a)  Applicability.  Notwithstanding  the 
provisions  of  §§  73.20,  73.50,  or  73.67, 
the  physical  protection  requirements  of 
this  section  apply  to  each  licensee  that 
stores  spent  nuclear  fuel  and  high-level 
radioactive  waste  pursuant  to 
paragraphs  (a)(l)(i),  (ii),  and  (2)  of  this 
section.  This  includes — 

(1)  Spent  nuclear  fuel  and  high-level 
radioactive  waste  stored  imder  a 
specific  license  issued  pursuant  to  part 
72  of  this  chapter: 

(i)  At  an  independent  spent  fuel 
storage  installation  (ISFSI)  or 

(ii)  At  a  monitored  retrievable  storage 
(MRS)  installation;  or 

(2)  Spent  nuclear  fuel  and  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  (GROA) 
licensed  pursuant  to  part  60  or  63  of  this 
chapter; 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

50.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53, 63, 103, 104, 122, 161, 
68  Stat.  930,  932,  936,  937,  939,  948,  as 
amended  (42  U.S.C.  2073,  2093,  2133,  2134, 
2152,  2201);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155,  10161). 

51.  Section  75.4  is  amended  by 
revising  paragraph  (k)(5)  to  read  as 
follows: 

§75.4    Definitions. 

*        *        *        *        * 

(k)  *  *  * 

(5)  Any  location- where  the  possession 
of  more  than  1  effective  kilogram  of 
nuclear  material  is  licensed  pursuant  to 
parts  40,  60,  63,  or  70  of  this  chapter  or 
an  Agreement  State  license. 


Dated  at  Rockville,  Maryland,  this  23rd  day 
of  October,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doe.  01-27157  Filed  11-1-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  I 

17  CFR  Parts  240  and  242 

[Retoase  No.  34-44992;  File  No.  S7-2&-98] 
RIN  3235-AH04 

Books  and  Records  Requirements  for 
Brokers  and  Dealers  Under  ttie 
Securities  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  request  for  comments 

on  Paperwork  Reduction  Act  biwden 

estimate. 

SUMMARY:  The  Securities  and  Exchange 
Commission  today  is  adopting 
amendments  to  its  broker-dealer  books 
and  records  rules.  The  amendments 
clarify  and  expand  recordkeeping 
requirements  with  respect  to  purchase 
and  sale  documents,  customer  records, 
associated  person  records,  customer 
complaints,  and  certain  other  matters.  In 
addition,  the  amendments  expand  the 
types  of  records  that  broker-dealers 
must  maintain  and  require  broker- 
dealers  to  maintain  or  promptly  produce 
certain  records  at  each  office  to  which 
those  records  relate.  These  amendments 
are  speciflcally  designed  to  assist 
seciuities  regulators  when  conducting 
sales  practice  examinations  of  broker- 
dealers,  particularly  examinations  of 
local  offices. 

EFFECTIVE  DATE:  May  2.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  at  (202)  942-0131;  Thomas  K. 
McGowan.  Assistant  Director,  at  (202) 
942-4886:  or  Bonnie  L.  Gauch, 
Attorney,  at  (202)  942-0765;  Office  of 
Risk  Management  and  Control,  Division 
of  Market  Regulation,  United  States 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1001. 
SUPPt.EMENTARY  INFORMATION: 

I.  Introduction 

The  Securities  and  Exchange 
Commission's  (the  "Commission") 
books  and  records  rules.  Rule  17a-3' 
and  Rule  1 7a— 4  -  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")(hereinafter  the  "Books  and 
Records  Rules"),  specify  minimum 
requirements  with  respect  to  the  records 
that  broker-dealers  must  make,  and  how 
long  those  records  and  other  documents 
relating  to  a  broker-dealer's  business 
must  be  kept.  The  Commission  has 
required  that  broker-dealers  create  and 


maintain  certain  records  so  that,  among 
other  things,  the  Commission,  self- 
regulatory  organizations  ("SROs"),  and 
State  Securities  Regulators  ^ 
(collectively  "securities  regulatory 
authorities")  may  conduct  effective 
examinations  of  broker-dealers. 

The  Commission  originally  proposed 
amending  the  Books  and  Records  Rules 
in  1996  in  response  to  concerns  raised 
by  members  of  the  North  American 
Securities  Administrator's  Association 
("NASAA")  regarding  the  adequacy  of 
those  Rules.-*  On  October  11, 1996,  the 
National  Securities  Market 
Improvement  Act  of  1996  ("NSMLA") 
was  enacted. 5  NSMIA  prohibits  States 
from  establishing  books  and  records 
rules  that  differ  from,  or  are  in  addition 
to,  the  Commission's  rules.  Prior  to 
NSMIA  many  States  had  laws  or  rules 
that  required  broker-dealers  to  make  and 
keep  certain  books  and  records  that 
allowed  the  State  Seciu-ities  Regulators 
to  conduct  examinations  and 
investigations  to  review  for,  among 
other  things,  sales  practice  violations.** 
NSMIA  also  provides  that  the 
Commission  must  consult  periodically 
with  the  States  concerning  the  adequacy 
of  the  Commission's  Books  and  Records 
Rules, ^  particularly  relating  to  the  need 
by  State  Securities  Regulators  to  have 
records  readily  accessible  for  their 
examinations." 

The  Commission,  recognizing  the 
vital  role  that  State  regulators  play  in 
providing  for  customer  protection, 
issued  the  Proposing  Release,  in  part,  to 
enhance  the  ability  of  the  State 
Securities  Regulators  to  conduct 
effective  and  efficient  sales  practice 
examinations  of  activities  within  their 
respective  States,  including  those 
involving  smaller  broker-dealer  offices. 
By  adopting  these  rules,  the 
Commission  enables  the  State  regulators 
to  adopt  and  enforce  similar  rules  on  a" 
State  level,  to  support  their  examination 
responsibilities,  and  investigatory  and 
enforcement  requirements.  An 


'17CFR240.17a-3. 
*17CFR240.17a-4. 


^  For  purposes  of  this  release.  "State  Securities 
Regulators"  include,  as  described  in  Section  15(h) 
of  the  Exchange  Act,  "the  securities  commissions 
(or  any  agency  or  office  performing  like  functions) 
of  the  States."  15  U.S.C.  78o(h). 

*  See  Exchange  Act  Release  No.  37850  (October 
22,  1996).  61  FR  55593  (Oct.  28.  1996)  ("Proposing 
Release"  and/or  "Proposal")  (File  No.  S7-27-96). 

5  Pub.  L.  No.  104-290.  110  Stat.  3416  (1996). 

^B.g..  violations  of  State  suitability  and  fraud 
laws,  or  federal  regulations. 

'  15  U.S.C.  78o(h). 

»  142  Cong.Rec.S.  12093,  S12094  (October  1, 
1996)  (statement  of  Sen.  Dodd)  ("It  is  the  intent  of 
the  conferees  that  the  SEC  work  closely  with  the 
States  to  determine  what  records  should  be 
maintained  at  branch  offices  and  to  establish  a 
mechanism  so  that  States  could  require  such 
records  be  kept  in  the  branch  office,  rather  than  at 
a  back  office  halfway  across  the  Nation."). 


important  aspect  of  the  amendments  is 
that  broker-dealers  are  required  to 
produce  records  at  offices  within  a 
State.  Moreover,  many  of  these 
amendments  require  broker-dealers  to 
make  or  keep  records  currently  kept  by 
broker-dealers  as  a  matter  of  business 
practice  or  to  comply  with  SRO  rules. 
However,  unless  these  requirements  are 
adopted  as  Commission  rules,  the  State 
regulators  are  unable  to  apply  or  enforce 
them  at  the  State  level. 

n.  Proposing  and  Reproposing  Releases 

In  response  to  the  comments  received 
on  the  Proposing  Release,  the 
Commission  substantially  modified  the 
amendments,  and  reproposed  them  to 
allow  for  public  comment  on  the 
modifications."  In  response  to  the 
reproposal,  the  Commission  received 
approximately  115  comment  letters 
from  various  groups,  including  broker- 
dealers,  law  firms  representing  broker- 
dealers,  industry  associations,  and  State 
Seciu-ities  Regulators.  Generally,  State 
Securities  Regulators  supported  the 
rules  as  reproposed,  but  suggested  some 
minor  changes.  While  broker-dealers 
generally  supported  the  Commission's 
efforts  to  adopt  uniform  books  and 
records  rules,  they  opposed  various 
sections  of  the  reproposed  rules.  In 
particular,  firms  were  opposed  to  the 
requirements  to  periodically  update  the 
customer  account  record  and  to 
maintain  records  at  local  offices.  As 
discussed  in  the  respective  sections 
throughout  this  release,  the  Commission 
has  substantially  modified  the  content 
of  the  re-proposed  amendments  and 
incorporated  many  of  the  suggested 
changes  into  the  final  rules. 

To  a  significant  degree,  the 
amendments  to  Rules  17a-3  and  17a-4 
adopted  by  the  Commission  track 
existing  SRO  requirements  and  certain 
State  regulations  that  were  in  place 
prior  to  NSMIA.  In  additiog,  they 
largely  represent  a  codification  of 
prudent  recordkeeping  practices  of 
many  broker-dealers.  Accordingly, 
many  portions  of  the  Books  and  Records 
Rule  amendments  should  not  present 
additional  buirdens  for  most  broker- 
dealers. 


« Exchange  Act  Release  No.  40518  (Oct.  2,  1998). 
63  FR  54404  (Oct.  9,  1998)  (the  "Reproposing 
Release"  and/or  "Reproposal").  The  staff  of  the 
Division  of  Market  Regulation  has  prepared  a 
summary  of  the  comment  letters  received  on  the 
reproposed  rules  and  rule  amendments  (hereinafter 
referred  to  as  "Comment  Summary").  Copies  of  the 
comment  letters  and  the  Comment  Summary  have 
been  placed  in  Public  Reference  File  No.  S7-26-98 
and  are  available  for  inspection  in  the 
Commission's  Public  Reference  Room. 
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m.  Amendments  to  Rule  17a-3 

In  brief,  the  amendments  to  present 
Rule  17a-3  include  revisions  to  the 
information  that  must  be  recorded  on 
order  tickets,  and  new  requirements  to: 
create  certain  records  relating  to 
associated  persons;  collect  certain 
account  record  information  and  verify 
that  information  with  customers 
periodically;  create  a  record  of  customer 
complaints;  create  a  record  indicating 
compliance  with  applicable  advertising 
rules;  and  create  records  identifying 
persons  responsible  for  establishing 
procedures  and  persons  able  to  explain 
the  broker-dealer's  records  to  a 
regulator. 

A.  Memoranda  of  Brokerage  Orders  and 
Dealer  Transactions 

Rule  17a-3  has  been  amended  to 
require  that  a  brokerage  order  ticket 
contain  the  identity  of  the  associated 
person,  if  any,  responsible  for  the 
account  and  any  other  person  who 
entered  or  accepted  the  order  on  behalf 
of  the  customer,  and  whether  it  was 
entered  subject  to  discretionary 
authority.  In  addition,  a  brokerage  order 
ticket  must  include  the  time  at  which 
the  broker-dealer  received  a  customer 
order,  even  if  the  order  is  subsequently 
transmitted  for  execution. »°  A  dealer 
ticket  must  include  information 
regarding  any  modifications  to  the 
order."  This  will  allow  securities 
regulators  to  better  focus  their 
examinations  and  investigations 
because  they  will  be  able  to  identify 
certain  types  of  violative  activities  and 
the  individuals  responsible  for  those 
activities  more  easily. 

The  Commission  clarified  that  the 
identity  of  the  associated  person 
responsible  for  the  account  must  be 
included  only  if  the  broker-dealer 
assigns  to  an  associated  person 
responsibility  for  certain  accounts.  This 
modification  was  made  in  response  to 
broker-dealer  comment  letters  that 
noted  some  firms  do  not  assign  a 
particular  associated  person  to  each 
account,  and  some  firms  allow 
customers  to  enter  orders  directly  into  a 
broker-dealer's  systems,  such  as  through 
an  on-line  trading  accoimt.  Further,  this 
modification  addresses  the  concerns  of 
some  commenters  that  without  a 
qualifying  phrase,  such  as  "if  any,"  the 


•o  17  CFR  240.17a-3(a)(6).  Most  broker-dealers 
are  currently  required  to  record  the  time  the  order 
was  received  from  a  customer  under  the  National 
Association  of  Securities  Dealers"  ("NASD")  Order 
Audit  Trail  System  ("OATS")  rules  (NASD  rules 
6950  through  6957  and  3110)  (hereinafter  •0,\TS 
rules  ■)  [See  specifically  NASD  rules  6954(b)(16) 
and  31 10(h)),  and  New  York  Stock  Exchange 
("NYSE")  rules  123  and  410A. 

"7CFR240.17a-3(a)(7). 


rule  may  be  interpreted  erroneously  as 
placing  on  firms  an  affirmative 
obligation  to  assign  an  associated  person 
to  each  account. 

If  a  firm  has  assigned  identification 
numbers  or  codes  to  the  persons 
entering  customer  orders  to  comply 
with  the  requirement  to  record  the 
identity  of  the  person  entering  customer 
orders,  a  broker-dealer  may  record  the 
identification  number  or  code  on  the 
order  ticket  instead  of  the  associated 
person's  name.  Further,  if  the  person 
entering  a  customer  order  has  been 
assigned  to  a  computer  terminal  but 
does  not  have  a  specific  identification 
number  or  code,  it  is  acceptable  for  the 
broker-dealer  to  identify  the  number  or 
code  of  a  computer  terminal  at  which  an 
order  was  entered.  In  either  case,  upon 
request  by  a  representative  of  a 
securities  regulatory  authority,  the  firm 
must  provide  the  actual  identity  of  the 
person  who  entered  the  order.  Either  of 
these  alternatives  may  be  satisfied  by 
using  a  companion  record  to  the  order 
tickets.  12 

With  these  amendments,  paragraphs 
(a)(6)  and  (a)(7)  require  that  broker- 
dealers  record  the  identity  of  "any 
[person  other  than  the  associated  person 
responsible  for  the  account]  who 
entered  or  accepted  the  order  on  behalf 
of  the  customer."  In  response  to 
comments  by  the  online  brokerage 
community,  the  Commission  included, 
after  this  requirement,  the  phrase,  "if  a 
customer  entered  the  order  on  an 
electronic  system,  a  notation  of  such 
entry."  Because  most  firms  that  accept 
orders  through  an  electronic  system 
already  identify,  for  supervisory 
purposes,  which  orders  were  entered 
directly  by  a  customer,  this  requirement 
will  not  create  much  additional  burden 
on  the  firms.  Further,  it  will  assist  them 
in  identifying  for  securities  regulatory 
authorities  why  certain  tickets  do  not 
identify  the  associated  person  who 
received  the  order  from  the  customer. 

One  commenter  argued  that  firms  that 
primarily  accept  "unsolicited"  orders 
and  do  not  pay  transaction-based 
commissions  should  not  be  required  to 
include  on  the  order  ticket  information 
regarding  associated  persons  because  no 
sales  practice  concerns  would  be 
implicated  in  these  types  of 
transactions.  However,  the  Commission 
believes  that  recording  the  identity  of 
the  associated  person  on  a  broker- 
dealer's  order  tickets  is  essential  for 


adequate  surveillance  of.  and 
accountability  for,  transactions. 

One  commenter  wrote  that  for  some 
transactions  the  time  of  entry  frequently 
is  simultaneous  or  nearly  simultaneous 
with  the  time  the  order  is  received,  and 
suggested  that  under  these  conditions, 
the  firm  should  not  have  to  make  a 
separate  entry  for  each  time.  In  those 
situations,  it  must  be  clear  from  the 
order  ticket  that  the  time  of  receipt  was 
the  same  as  the  time  of  entry.  However, 
the  time  recorded  must  be  accurate  and 
this  should  not  be  construed  as  an 
exception  to  allow  firms  to  use  an 
approximate  time  for  one  or  both 
entries.' 3 

Finally,  the  Commission  recognizes 
that  for  some  types  of  transactions,  such 
as  piuchases  of  mutual  funds  or  variable 
annuities,  the  customer  may  simply  fill 
out  an  application  or  a  subscription 
agreement  that  the  broker-dealer  then 
forwards  directly  to  the  issuer.'*  These 
dociunents  would  include  the 
information  that  is  important  for  and 
specific  to  the  particular  type  of 
transaction.  Hence,  the  Commission  has 
added  paragraph  (a)(6)(ii)  under  Rule 
17a-3  to  allow  firms  to  keep  a  copy  of 
the  application  or  subscription 
document  instead  of  making  a  separate 
record  as  to  transactions  described  in 
the  exemption.  This  paragraph  would 
also  exempt  transactions  such  as 
automatic  dividend  reinvestments.  The 
Commission  views  this  additional 
paragraph  as  a  codification  of  current 
industry  practice,  and  it  is  limited  to 
these  types  of  transactions. 

B.  Associated  Person  Becords 

1.  New  Records  Concerning  Associated 
Persons 

Rule  17a-3(a)(12)  requires  a  firm  to 
make  records  relating  to  associated 
persons  of  the  firm,  including 
information  regarding  the  associated 
person's  employment  and  disciplinary 
history.  The  amendments  require  a 
record  listing  all  of  a  firm's  associated 


"£.g..  a  firm  may  satisfy  this  requirement  by 
using  the  record  listing  any  internal  identification 
number  or  code  assigned  to  associated  persons 
which  is  required  under  new  Rule  17a-3(a)(12)(ii) 
(17  CFR  240.;7a-3(a)(12)(ii)).  Additionally,  the 
Commission  believes  this  requirement  is  consistent 
with  the  NASD's  OATS  rules. 


'  >  A  number  of  firms  have  asked  for  guidance  on 
the  meaning  of  the  term  "to  the  extent  feasible." 
The  time  of  execution  should  be  included  on  the 
order  ticket  except  for  situations  in  which  it  may 
be  impo-ssible  to  determine  the  precise  lime  when 
the  transaction  was  executed;  however,  in  that  case 
the  broker-dealer  must  note  the  approximate  lime 
of  execution.  Exchange  Act  Release  No.  3040  (Oct 
13,  1941).  11  FR  10984.  The  Commission  has  slated 
that  the  "phrase  "to  the  extent  feasible"  was 
intended  to  be  applicable  only  in  exceptional 
circumstances  where  it  might  be  actually 
impossible  to  determine  the  exact  time  of 
execution."  Exchange  Act  Release  No.  13508  (May 
5,  1977)  42  FR  25318.  However,  in  that  case  the 
broker-dealer  must  note  the  approximate  lime  of 
execution. 

'<  This  is  referred  to  elsewhere  in  the  rules  as  a 
"subscription-wav  basis"  transaction.  See  17 
CFR.15c3-l(a)(2)(v). 
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persons  showing  every  ofGce  where 
each  associated  person  regularly 
conducts  business,  and  listing  all 
internal  identification  numbers  and  the 
CRD  number  assigned  to  each  associated 
person."  This  will  allow  securities 
regulators  to  identify  where  associated 
persons  work,  and  to  read  various 
records  which  may  identify  the 
associated  persons  solely  through  the 
use  of  identification  numbers.  Also, 
three  technical  changes  were  made  from 
the  rule  as  reproposed.'^ 

2.  The  Definition  of  Associated  Person 

The  Commission  had  proposed  to 
eliminate  fi-om  Rule  1 7a-3  a  definition 
of  "associated  person"  and  instead  use 
the  definition  of  "associated  person"  as 
defined  in  sections  3(a){18)  and  3(a){21) 
of  the  Exchange  Act.  However,  the 
statutory  definition  of  "associated 
person  of  a  broker  or  dealer"  in  section 
3(a)(18)  specifically  excludes  those 
persons  whose  functions  are  clerical  or 
ministerial  from  the  definition  solely  for 
piuposes  of  section  15(b)  of  the 
Exchange  Act.  Current  Rule  17a-3 
excludes  those  persons  from  the 
recordkeeping  requirements.  The 
Commission  has  determined  that  those 
persons  should  continue  to  be  exempt 
from  the  recordkeeping  requirements  of 
Rules  17a-3  and  17a-4.  Therefore,  the 
Commission  believes  it  is  appropriate  to 
retain  a  definition  of  the  term 
"associated  person"  in  the  rule.  This 
definition  has  been  moved  to  paragraph 
(g).  however,  and  has  been  modified  for 
the  sake  of  uniformity  to  incorporate  the 
definitions  of  "associated  person  of  a 
member"  and  "associated  person  of  a 
broker  or  dealer"  as  set  forth  in  sections 
3(a)(21)  and  3(a){18)  of  the  Exchange 
Act. '  ^  In  addition,  for  piuposes  of  Rules 
17a— 3  and  17a— 4,  the  Commission  has 
excluded  from  the  definition  persons 
whose  functions  are  solely  clerical  or 
ministerial.  In  order  to  avoid 
redundancy  and  achieve  greater 
consistency  in  interpretation,  this 
phrase  shall  be  interpreted  in  the  same 
manner  as  the  phrase  "solely  clerical 
and  ministerial"  is  interpreted  under 
section  3(a){18)  of  the  Exchange  Act. 


>M7CFR  240.17a-3(a)(12)(ii). 

'•First,  reproposed  paragraphs  (a)(12)(ii)  and 
(a)(12)(iii)  have  been  moved  to  paragraph  (a)(19)  of 
Rule  17a-3  to  keep  all  requirements  relating  to 
compensation  records  in  the  same  section  (most 
agreements  between  associated  persons  and  broker- 
dealers  relate  to  compensation  in  some  manner). 
Second,  reproposed  paragraphs  (aMl2)(iv)  and 
(a)(12)(v)  have  been  combined  into  new  paragraph 
(a)(12|(ii).  And  finally,  the pjmmiision  has  deleted 
the  references  to  local  offices  and  state  record 
depositories  to  make  this  paragraph  consistent  with 
the  changes  to  the  definition  of  "office"  in 
paragraph  (g)(  1 )  of  Rule  1 7a-3. 

"15  U.S.C  7M8)(21)  and  15  U.S.C.  7Ma)(18). 


The  Exchange  Act  provisions  define 
an  associated  person  to  include  any 
partner,  officer,  director,  or  branch 
manager  of  a  broker-dealer  (any  person 
occupying  a  similar  status  or  performing 
similar  fimctions),  any  person  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with  a  broker- 
dealer,  or  any  employee  of  a  broker- 
dealer.  This  includes  order-takers.  The 
Commission  interprets  the  term 
associated  person  to  include  any 
independent  contractor,  consultant, 
franchisee,  or  other  person  providing 
services  to  a  broker-dealer  eqtiivalent  to 
those  services  provided  by  the  persons 
specifically  referenced  in  the  statute. '« 

C.  Customer  Account  Record 

The  Commission  is  adopting  new 
Rule  17a-3(a){17)  is  under  the  Exchange 
Act,  which  requfres  broker-dealers  to 
create  a  record  containing  certain 
minimum  information  as  to  each 
customer.  The  primary  purpose  of  Rule 
17a-3(a)(17)  is  to  provide  regulators, 
particularly  State  Securities  Regulators, 
with  access  to  books  and  records  which 
enable  them  to  review  for  compliance 
with  suitability  rules.^o  Rule  17a- 
3{a)(17)  also  requires  broker-dealers  to 
furnish  that  information  to  each 
customer  on  a  periodic  basis.  The  rule 
should  not  be  construed  to  affect  or 
supersede  any  Federal,  State,  or  SRO 
requirement,  including  those  relating  to 


'"The  Commission  has  consistently  taken  the 
position  that  independent  contractors  (who  are  not 
themselves  registered  as  broker-dealers)  involved  in 
the  salt  of  securities  on  behalf  of  a  broker-dealer  are 
"controlled  by  '  the  broker-dealer,  and,  therefore, 
are  associated  persons  of  the  broker-dealer.  See, 
e.g..  In  the  Matter  of  William  V  Giordano.  61  S.E.C. 
Dkt.  345.  Exchange  Act  Release  No.  36742  (Jan.  19. 
1996)  (in  finding  that  an  officer  of  a  broker-dealer 
firm  failed  reasonably  to  supervise  an  independent 
contractor,  the  Commission  found  that  the 
independent  contractor  was  an  "associated  person" 
of  the  firm  within  the  meaning  of  Section  3(a)(  1 8) 
of  the  Exchange  Act).  See.  also.  Letter  from  Douglas 
Scarff,  Director,  Division  of  Market  Regulation,  to 
Gordon  S.  Macklin.  NASD:  Charles  J.  Henry. 
Chicago  Board  Options  Exchange:  Robert  ]. 
Bimbaum,  American  Stock  Exchange:  and  John  ). 
Phelan.  NYSE.  (1982-1983  Transfer  Binderl  Fed. 
Sec.  L.  Rep.  (CCH)  P77.303  at  P77.116  (Jun.  18. 
1982):  Hollingerv.  Titan  Capital  Corp..  974  F.2d 
1564.  1572-76  (9th  Cir.  1990).  cert,  denied.  Ill  S. 
Ct.  1621  (1991).  A  similar  analysis  would  be 
applicable  to  other  persons,  such  as  consultants  and 
franchisees,  performing  securities  activities  with  or 
for  the  broker-dealer. 

"This  provision  was  reproposed  as  Rule  178- 
3(a)(16). 

2° Generally,  suitability  rules  require  that  broker- 
dealers  and  their  associated  persons  refrain  from 
recommending  transactions  or  investment  strategies 
to  a  customer  that  would  be  "unsuitable"  for  that 
customer  based  upon  the  customer's  situation. 
Factors  that  may  be  considered  in  assessing  a 
customer's  situation  include  the  custodier's  age, 
financial  situation,  and  investinent  experience  or 
knowledge  of  the  industry. 


"know  your  customer,"  suitability,  or 
supervisory  obligations. 

1 .  Account  Record  Information 

The  information  required  under  new 
Rule  17a-3(a)(17)(i)(A)  for  each  account 
with  a  natiual  person  as  a  customer 
includes  the  customer's  name,  tax 
identification  number,  address, 
telephone  number,  date  of  birth, 
employment  status  (including 
occupation  and  whether  the  customer  is 
an  associated  person  of  a  member, 
broker  or  dealer),  annual  income,  net 
worth  (excluding  value  of  primary 
residence),  and  investment  objectives. 
Most  broker-dealers  already  collect  this 
information  to  assist  them  in  assessing 
customers'  suitability  or  to  comply  with 
other  rules.  For  accounts  with  more 
than  one  owner,  the  record  should 
include  personal  information  for  each 
owner  of  the  account;  however,  the 
record  should  reflect  the  investment 
objectives  for  the  account  and  not  the 
individual  investment  objectives  for 
each  "joint"  owner  named  on  the 
account.  Further,  financial  information 
for  the  owners  can  be  combined.  For 
discretionary  accounts,  firms  also  must 
include  as  part  of  the  account  record  the 
dated  signature  of  each  customer 
granting  the  discretionary  authority  and 
the  dated  signature  of  each  natural 
person  21  to  whom  discretionary 
authority  was  granted.  In  response  to 
comments  received,  the  Commission 
did  not  adopt  the  reproposed 
requirement  that  the  account  record 
include  information  regarding  a 
customer's  marital  status  and  number  of 
dependents.22 

Under  the  final  rule,  the  account 
record  must  indicate  whether  it  has 
been  signed  by  the  associated  person 
responsible  for  the  account,  and 
approved  or  accepted  by  a  principal  of 
the  firm. 23  This  will  identify  for 
regulators  the  persons  responsible  for 
accepting  a  particular  account -on  behalf 
of  the  firm.  Similar  to  the  comments 
made  regarding  order  tickets,  some 
commenters  stated  that  they  do  not 
always  assign  an  associated  person  to 
each  account.  Therefore,  the 
Commission  has  added  the  phrase  "if 
any"  to  the  requirement  that  the  account 
record  indicate  whether  it  has  been 
approved  by  an  associated  person.  The 
account  record  still  must  indicate 


2>  See  NYSE  Rule  408  and  NASD  Rule  2510(b). 

="  See.  e.g..  Comment  Letters  from  Raymond 
James,  p.  4;  Investment  Management  and  Research, 
p.  3,  and  Mayer,  Brown  h  Piatt,  pp.  6-7. 

"17  CFR  240.17»-3(a)(17)(i)(A).  This 
requirement  is  consistent  with  SRO  rules  regarding 
the  signatures  of  associated  persons  and  principals 
when  opening  customer  accounts.  See  NYSE  Rule 
405(3)  and  NASD  Rule  3110(c)(1)(C). 
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whether  it  has  been  approved  by  a 
principal.24 

In  the  Reproposal,  the  Commission 
specifically  sought  comment  on 
whether,  for  joint  accounts,  the  firm 
should  obtain  the  accoimt  record 
information  for  each  individual.  Most 
commenters  that  addressed  this  issue 
did  not  object  to  maintaining  personal 
information  for  each  owner  of  joint 
accounts.  However,  some  commenters 
pointed  out  that  it  would  be 
unnecessary  and  redundant  to  obtain 
individual  information  for  certain  types 
of  joint  accounts,  such  as  a  joint  accoimt 
of  two  spouses  with  similar  information 
regarding  income  and  net  worth.  These 
commenters  also  contended  that  the 
investment  objectives  should  reflect  the 
objectives  for  the  account  and  not  the 
objectives  of  the  individual  owners.  In 
those  cases,  it  is  sufficient  under 
paragraph  (a)(17)  of  Rule  17a-3  "  that 
the  account  record  reflect  that  portions 
of  the  account  record  information  are 
the  same  for  each  owner  of  the  account. 
It  is  acceptable  for  firms  to  combine 
joint  owners'  financial  information  as 
opposed  to  obtaining  and  maintaining 
that  information  separately  for  each  of 
the  joint  owners.  Lastly,  the  investment 
objectives  recorded  should  be  those  for 
the  accoimt,  and  not  those  of  the 
individual  owners. 

Some  commenters  requested 
clarification  as  to  how  this  information 
must  be  maintained  and  whether  all  the 
information  and  signatures  must  be 
included  on  the  same  form.^fi  Although 
a  broker-dealer  must  create  a  single 
record  for  each  account,  that  record  may 
consist  of  more  than  one  document, 
such  as  two  or  more  accoimt 
applications. 

A  broker-dealer  is  not  required  to 
furnish  a  copy  of  a  customer's  account 
record  to  the  customer  within  thirty 
days  when  obtaining  new  information  to 
complete  the  initial  account  record, 
required  under  Rule  1 7a- 
3(a)(17)(i}(A),27  for  an  account  in 
existence  on  the  effective  date  of  the 
rule  amendments.  However,  as  stated  in 
Rule  17a-3(a)(17)(i)(B)(l).2«  broker- 
dealers  must  create  a  record  indicating 
that  the  broker-dealer  furnished  these 
customers  with  a  copy  of  the  account 


record  information  within  three  years  of 
the  effective  date  of  the  rule. 

2.  Furnishing  the  Accoimt  Record 
Information 

Rule  17a-3(a)(17)  requires  that  the 
firm  periodically  furnish  account  record 
information  to  the  customer.^o  The  new 
requirement  allows  the  customer  to 
re-view  the  information  regarding  the 
account  that  the  firm  has  on  file  and 
from  which  the  associated  person  or  the 
firm  is  making  investment 
recommendations  or  suitability 
determinations  for  the  account.  The 
requirement  to  furnish  this  record  to 
customers  is  designed  to  reduce  the 
number  of  misunderstandings  between 
customers  and  broker-dealers  regarding 
the  customer's  situation  or  investment 
objectives.  Finns  may,  of  course,  elect  to 
provide  this  information  to  customers 
more  frequently  in  order  to  coincide 
with  other  mailings. 

Paragraph  (a)(17)  of  the  rule  identifies 
four  provisions  that  trigger  the 
requirement  that  a  broker-dealer  furnish 
to  a  customer  a  copy  of  information 
contained  in  the  account  record. ^o 
Those  provisions  include  (i)  the  opening 
of  a  new  account:^^  (ii)  the  periodic 
updating  of  an  account  that  must  occur 
at  least  once  every  36  months;^^  (iii)  a 
change  of  customer  name  or  address;^^ 
and  (iv)  a  change  of  other  customer 
information.^'* 

Although  paragraph  (a)(17)(i)  of  Rule 
17a-3  requires  broker-dealers  to 
periodically  update  customer  records, 
the  rule  does  not  affect  a  broker-dealer's 
obligations  under  any  SRO  "know  your 
customer"  rules.  It  may  be  appropriate 
in  certain  circumstances  for  broker- 
dealers  to  obtain  updated  information 
from  customers  more  often  than  once 
every  36  months. 

Because  different  terms  ascribed  to 
categories  of  investment  objectives  may 
vary  among  firms,  the  firms  must 
describe  these  terms  when  furnishing 
the  account  record  to  customers.  When 
opening  an  account,  the  customer  has 
the  opportunity  to  question  the  meaning 
of  the  investment  objective  terms,  but 
when  the  customer  receives  a  copy  of 
the  accoimt  record  at  home,  that 
customer  may  have  forgotten  or 
misunderstood  the  meaning  of  "those 


^*  The  Commission  believes  that  this  requirement 
is  consistent  with  SRO  requirements  regarding 
customer  accounts  such  as  those  discussed  above  in 
footnote  23. 

"  17  CFR  240.17a-3(a)(17). 

2«  See  Comment  Letters  from  Donaldson,  Lufkin 
and  lenrette.  p.  9,  and  the  International  Association 
for  Financial  Planning,  pp.  2-3. 

"  17  CFR  240.17a-3(a)(17)(i)(A). 

2»17CFR240.17a-3(a)(17)(i)(B)(J). 


2«  Certain  SRO  rules  abeady  require  that  customer 
account  records  be  sent  to  customers  who  open 
options  accounts.  See  NASD  Rule  2860{b)(16)(C) 
and  lM-286(^2.  and  NYSE  Rule  721(c)  and 
Supplemental  Material  at  .30  regarding  options 
accounts. 

J017  CFR  240.17a-3(a)(17)(i)(B)(J)  through  (B)(3). 

"  17CFR240.17a-3(a)(17)(i)(B)(l). 

« Id. 

"  17  CFR  240.178-3(a)(17)(i)(B)(^). 

M 17  CFR  240.17a-3(a)(17)(iKB)(3). 


terms.  This  requirement  to  describe 
investment  objective  terminology 
should  help  ensure  that  the  customer 
and  the  firm  have  a  mutual 
understanding  of  the  meaning  of  each 
term. 

Paragraph  (a)(17)  of  Rule  17a-3  also 
provides  diat  a  broker-dealer  is  not 
required  to  include  the  customer's  tax 
identification  number  and  date  of  birth 
with  the  information  provided  to  the 
customer.  Several  commenters 
suggested  that  unauthorized  access  to 
such  information  could  facilitate  the 
perpetration  of  fraud  against  the 
customer.^' 

The  Conunission  did  not  adopt  the 
portion  of  the  rule  as  reproposed  that 
would  have  required  firms  to  send  a 
notification  of  change  of  address  to  both 
the  old  and  new  addresses.  This  change 
was  in  response  to  comments  that 
prudent  business  practice  requires  that 
this  notification  tie  sent  only  to  the  old 
address  to  prevent  misdirection  of 
account  information.  Therefore,  as 
adopted,  firms  are  required  to  send  a 
notification  of  a  change  of  address  only 
to  the  old  address. 

Some  commenters  sought  clarification 
as  to  whether  the  amendment  required 
a  separate  mailing  of  the  customer 
accoimt  record  information.  This  rule 
does  not  require  a  separate  mailing,  and 
the  Commission  anticipates  that  firms 
will  combine  this  mailing  with  other 
mailings.  Further,  the  account  record 
information  may  be  printed  on  a 
customer's  account  statement.  Finally,  a 
firm  may  mail  the  customer  a  copy  of 
the  customer's  complete  account  record 
reflecting  any  change  of  other  account 
record  information  ^^  on  or  before  the 
30th  day  after  the  date  the  member, 
broker  or  dealer  received  notice  of  any 
change,  or  it  may  choose  to  send  this 
notification  with  the  next  statement 
scheduled  to  he  mailed  to  the  customer. 

3.  Explanation  of  the  Neglect,  Refusal, 
or  Inability  of  a  Customer  To  Provide 
Required  Information 

As  adopted.  Rule  17a-3(a)(17)(i)(C) 
does  not  require  broker-dealers  to 
include  an  explanation  of  the 
customer's  neglect,  refusal,  or  inability 
to  provide  the  required  information. 
However,  a  broker-dealer  is  required  to 
make  a  good  faith  effort  to  collect  this 
information.  If  the  account  record  does 
not  include  the  required  information, 
the  broker-dealer  would  bear  the  burden 
of  explaining  why  this  information  is 
not  available.  Rule  17a-3(a)(17)(i)(C)  is 


'"•  See  Comment  Letters  from  Fidelity 
Investments,  p.  5.  Benefits  Communication 
Corporation,  p.  1.  American  Express  Financial 
Advisors.  Inc..  p.  4.  and  Comeri<»  Securities,  p.  3 

» 17  CFR  240.17a-3(B)(17)(i)(B)«). 
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specifically  limited  in  application  to 
paragraph  (a){17),  and  does  not  apply  to 
any  other  Federal  or  SRO  rules 
regarding  collections  of  information 
(e.g..  Rule  17a-3(a)(9)). 

4.  Exemption  From  Accoimt  Record 
Information  Requirements 

A  number  of  broker-dealer  firms 
argued  that  the  Commission  should 
create  an  exemption  from  the  account 
record  information  requirements  of  Rule 
17a-3(a){17){i).  contending  that  this 
record  is  intended  to  allow  examiners  to 
review  for  suitability,  but  broker-dealers 
are  not  subject  to  SRO  suitability 
requirements  for  all  of  their  accounts.^' 
Therefore,  they  argue,  where  they  have 
no  suitability  obligation,  they  should 
not  be  required  to  obtain  account  record 
information.  The  Commission  is 
adopting  the  account  record 
requirements  with  an  exemption  for 
certain  accounts,^"  such  that  a  broker- 
dealer  is  not  required  to  create  an 
account  record  for  an  account  if  the  firm 
is  not  required  (imder  any  Federal  or 
SRO  rules)  to  make  a  suitability 
determination  as  to  the  account. 
However,  the  obligation  to  collect  and 
record  information  of  the  type 
enumerated  in  Rule  17a-3(a)(17)(i)(A) 
may  arise  imder  SRO  rules  and 
interpretations.  If,  after  the  account  is 
opened,  the  firm  or  its  associated  person 
engage  in  conduct  that  would  subject 
the  firm  to  any  requirement  to  make  a 
suitability  determination,  the  firm  must 
obtain  the  information  before  making 
such  a  recommendation.  The  firm 
would  have  to  comply  thereafter  with 
the  requirement  to  furnish  customers 
with  a  copy  of  their  account  record  for 
verification,  under  paragraph 
(a)(17)(i)(B)(;)  of  Rule  17a-3,  but  the 
account  could  re-qualify  for  the 
exemption. 

For  accounts  existing  on  the  effective 
date  of  these  amendments,  a  broker- 
dealer  will  not  be  required  to  create  or 
update  the  account  record  if,  within  the 
36-month  period  beginning  on  the 
effective  date  of  this  rule,  the  firm  has 
not  been  required  to  make  a  suitability 
determination  as  to  that  account. 

For  the  purposes  of  paragraph 
(a)(17)(i)(D)  of  Rule  17a-3.  the  term 
"suitability  determination"  should  be 
interpreted  broadly.  A  broker-dealer 
may  have  an  obligation  to  perform  a 
suitability  determination  under  the 


Exchange  Act.^s  Commission  rules.*" 
SRO  rules.'"  or  common  law.'*^  Rule 
17a-3(a){17)  does  not  change  or  limit  a 
broker-dealer's  obligation  to  make  a 
suitability  determination. 

It  is  important  to  note  that  even  if  a 
broker-dealer  is  not  required  to  create  an 
accoimt  record  under  Rule  17a-3(a)(17) 
for  an  account,  the  firm  must  still 
comply  with  federal  laws  and 
regulations  and  SRO  rules  requiring 
collections  of  information  regarding 
customer  accounts,  including  paragraph 
(a)(9)  of  Rule  17a-3.«  NYSE  Rule  405, 
and  MSRB  Rule  G-«{a)(xi). 

5.  Applicability  of  Account  Record 
Requirements  and  36-Month  Grace 
Period 

The  requirement  to  create  an  account 
record  applies  to  both  new  and  existing 
accounts.  For  accounts  opened  on  or 
after  the  effective  date  of  these 
amendments  ("new  accounts"),  the  firm 
must  obtain  the  account  record 
information  required  under  Rule  17a- 
3(a)(17)(i){A)  when  the  account  is 
opened. 

As  originally  proposed,  the  grace 
period  to  obtain  the  customer  account 
record  information  for  accounts  existing 
on  the  effective  date  of  these 
amendments  would  have  been  one  year. 
However,  many  commenters  **  stated 
that  with  a  large  number  of  accounts  it 
would  be  unduly  burdensome  to  obtain 
the  account  record  information  within 
one  year.  Therefore,  the  Commission 
has  provided  broker-dealers  with  a  36- 
month  grace  period.  Specifically,  under 
paragraph  (B)(1)  of  Rule  17a-3(a)(17)(i). 
for  accounts  existing  on  the  effective 
date  of  these  amendments,  a  firm  will 
have  36  months  to  obtain  the 
information  required  on  the  account 
record  under  paragraph  (a)(17)(i)(A)  of 
Rule  17a-3.  The  new  36-month 


'''See.  e.g..  NASD  Rules  2310  and  2860(b)(16)(B). 
NYSE  Rule  723.  Chicago  Board  Options  Exchange 
Rule  9.9.  and  Municipal  Securities  Rulemaking 
Board  Rule  G-19. 

"17CFR  240.17a-3(a)(17)(i)(D). 


"Sections  10(b}  and  15(c)  (15  U.S.C.  78/(b)  and 
15  use.  78o(c)).  See  e.g..  Hanleyv.  SEC.  415  F.2d 
589.  596  (2d  Cir.  1969);  F.I  Kaufman  and  Co..  50 
S.E.C  164  (1989):  O'Connor  v.  R.F.Lafferty  &  Co.. 
965  F.2d  893  (10th  Qr.  1992). 

« 17  CFR  240.1  Ob-5  and  17CFR  240.15cl-2. 

*'  See  supra  note  37. 

"  If  a  recommendation  is  made,  a  suitability 
obligation  arises  irrespective  of  the  medium  used  to 
deliver  that  recommendation.  For  example,  a 
broker-dealer  ran  make  a  recommendation  in 
person,  on  a  website,  via  telephone,  mail,  or  email. 
A  broker-dealer  also  can  recommend  a  security 
online  regardless  of  whether  that  recommendation 
is  attributable  to  a  specific  registered  representative. 
Whether  a  broker-dealer  has  made  a 
recommendation  is  a  question  that  can  only  be 
answered  by  considering  all  of  the  facts  and 
circumstances.  (See  "Suitability  Hypolhelicals," 
Report  of  Commissioner  Laura  S.  Unger.  Online 
Brokerage:  Keeping  Apace  of  Cyberspace,  pp.  32- 
4.  (Nov.  1999)) 

*'W  CFR  240.178-3(a)(9). 

**  See.  e.g..  Comment  Letter  of  Salomoa  Smith 
Barney,  pp.  3-4. 


furnishing  cycle  under  paragraph 
(a)(17)(i)(B)  of  Rule  17a-3  will  begin 
when  the  firm  obtains  the  accoimt 
record  information  within  the  initial  36- 
month  grace  period. 

6.  Written  Customer  Agreements    . 

New  paragraph  (a)(17)(iii)  of  Rule 
17a-3  requires  each  broker-dealer  to 
create  a  record  for  each  account 
indicating  that  each  customer  was 
furnished  with  a  copy  of  any  written 
agreement  entered  into  on  or  after  the 
effective  date  of  this  paragraph 
pertaining  to  that  account.  This  will 
allow  customers  to  review  the  terms  of 
agreements  to  which  they  are  subject, 
and  to  better  understand  their  rights  and 
responsibilities  (and  those  of  the  broker- 
dealer)  under  these  agreements.  In 
addition,  if  any  customer  specifically 
requests  a  copy  of  an  agreement  relating 
to  their  account,  this  paragraph  would 
require  that  the  broker-dealer  maintain 
a  record  that  it  was  provided  to  the 
customer. 

D.  Complaints 

New  paragraph  (a)(18)(i)  of  Rule  17a- 
3  ^s  requires  firms  to  make  a  record  as 
to  each  associated  person  that  includes 
every  written  customer  complaint 
received  by  the  firm  concerning  that 
associated  person.'*^  This  will  allow 
securities  regulators  to  quickly  identify 
any  trends,  and  focus  examinations. 
This  record  must  include  complaints 
received  electronically  irom  customers. 
The  rule  requires  that  the  record  include 
the  complainant's  name,  address,  and 
account  number;  the  date  the  complaint 
was  received;  the  name  of  each 
associated  person  identified  in  the 
complaint;  a  description  of  the  nature  of 
the  complaint;  and  the  disposition  of 
the  complaint.  However,  because  firms 
already  are  required  to  keep  originals  of 
incoming  written  complaints.*^  rather 
than  make  a  separate  record,  firms  have 
the  option  under  this  rule  to  keep  the 
original  complaint  along  with  a  record 
of  the  disposition  of  the  complaint,  if 
kept  by  name  of  associated  person.  This 
rule  does  not  limit  a  broker-dealer's 


*^  This  paragraph  was  proposed  as  paragraph 
(a)(17)ofRulel7a-3. 

♦"This  requirement  is  in  addition  to  other 
recordkeeping  requirements  such  as  Rule  17a- 
4(b)(4),  which  requires  firms  to  keep  originals  of  all 
correspondence  received.  For  example,  if  a  broker- 
dealer  firm  received  a  written  complaint  regarding 
the  firm  itself,  the  firm  would  be  required  to  keep 
that  complaint  under  Rule  17a-4(b)(4).  If  the 
complaint  related  to  a  particular  associated  person, 
the  firm  would  also  be  required  to  make  a  record 
of  the  complaint  as  to  that  associated  person  under 
Rule  17B-3(a)(18);  however,  the  firm  may  keep  one 
copy  of  the  complaint  to  satisfy  both  Rules  17a- 
3(a)(18Mi)andl7a^(b)(4). 

♦^  See  17  CFR  240.17a-4(b)(4),  and  NASD  Rule 
3110(d). 
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responsibilities  under  SRO  and  other 
regulations  that  may  require  creation 
and  maintenance  of  records  regarding, 
or  reporting  of,  oral  complaints. 

Paragraph  (ii)  of  Rule  17a-3(a)(18) 
requires  firms  to  make  a  record 
indicating  that  each  customer  has  been 
provided  with  a  notice  of  the  address 
and  telephone  number  of  the 
department  of  the  firm  to  which  any 
complaints  may  be  directed.'*^  This  will 
assist  both  customers  and  broker-dealers 
to  ensure  that  complaints  reach  the 
proper  person  or  department  so  they  can 
be  recorded,  reported  (if  necessary),  and 
answered.  Some  commenters  requested 
clarification  of  whether,  in  an 
introducing/clearing  relationship.**  the 
contact  information  should  be  that  of 
the  introducing  firm,  the  clearing  firm, 
or  both.  To  the  extent  not  otherwise 
required,  this  should  be  a  matter  of 
negotiation  between  the  introducing 
firm  and  the  clearing  firm.^"  If  contact 
information  is  provided  for  both  firms, 
the  notification  should  clearly  indicate 
which  firm  the  customer  should  contact 
and  for  what  purposes.  Two  other 
commenters  requested  clarification  as  to 
whether  this  notification  could  take  the 
form  of  a  notice  on  customer 
statements-^!  The  Commission  believes 
that  firms  should  have  flexibility  as  to 
how  they  may  deliver  this  notice  to 
customers,  and  inserting  the  notice  on  a 
customer  statement  is  one  acceptable 
alternative. 

E.  Compensation 

Paragraph  (a)(19)(i)  of  Rule  17a-3 
requires  firms  to  make  a  record  as  to 
each  associated  person  listing  each 
purchase  and  sale  of  a  security  ^^ 


♦"This  requirement  expands  on  an  existing 
interpretation  of  the  Commission's  financial 
responsibility  rules  and  the  Securities  Investor 
Protection  Act  of  1970.  which  states  that,  for 
purposes  of  custody  of  securities,  for  a  firm  to 
qualify  as  an  introducing  firm  with  a  lesser  net 
capital  requirement  than  a  clearing  firm,  its 
customers  must  be  treated  as  customers  of  the 
clearing  firm.  In  addition,  under  that  interpretation, 
the  clearing  firm  must  issue  account  statements 
directly  to  customers,  and  each  account  statement 
must  contain  the  name,  address,  and  telephone 
number  of  a  responsible  individual  at  the  clearing 
firm  whom  a  customer  can  contact  with  inquiries 
and  complaints  regarding  the  customer's  account. 
♦»See,  e.g..  Comment  Letter  from  Lawrence  M. 
Lowman,  p.  1. 

"  See  supra  note  48:  Exchange  Act  Release  No. 
31511  at  note  21  and  accompanying  text.  (Nov.  24, 
1992),  57  FR  56973  (Dec.  2.  1992). 

"  See  Comment  Letters  from  the  Discount 
Brokers,  p.  7,  and  Donaldson,  Lufkin  &  )enrette.  p. 
10. 

'^The  phrase  "and  the  specific  security,"  which 
appeared  in  the  Reproposing  Release,  was  not 
included  in  the  Rule  as  adopted  because  it  is 
redundant.  The  record  "listing  all  purchases  and 
sales  of  securities  for  which  the  associated  person 
was  compen-sated"  must  provide  enough 
information  to  identify  that  purchase  or  sale  to 
which  the  compensation  was  attributable. 


attributable,  for  compensation  purposes, 
to  that  associated  person.  Again,  the 
purpose  for  this  requirement  is  to  allow 
securities  regulators  to  quickly  identify 
compensation  trends  and  focus 
examinations.  The  record  must  include 
the  amount  of  compensation  (if 
monetary)  and  a  description  of  the 
compensation  (if  non-monetary).  Under 
this  requirement,  firms  must  make 
records  of  all  commissions,  concessions, 
overrides,  and  other  compensation  to 
the  extent  they  are  earned  or  accrued  for 
transactions,  hi  addition,  if  the 
compensation  is  non-monetary,  that 
description  should  include  an  estimate 
of  its  value. 

The  term  "non-monetary 
compensation"  includes  compensation 
such  as  sales  incentives,  gifts,  or  trips 
that  would  be  provided  to  associated 
persons  if  certain  sales  goals  were 
achieved.  Such  non-monetary 
compensation  should  be  recorded  if 
directly  related  to  sales.  If  sales  would 
be  counted  toward  achieving  these 
goals,  then  a  notation  of  the  sales  should 
be  made  regardless  of  whether  that  goal 
is  actually  achieved.  Non-monetary 
compensation  does  not  include  items  of 
little  value  distributed  by  the  firm. 
Paragraph  (ii)  of  new  Rule  1 7a- 
3(a)(19)  53  requires  that  firms  maintain  a 
record  of  all  agreements  pertaining  to 
the  relationship  between  each 
associated  person  and  the  broker-dealer, 
including  a  summary  of  each  associated 
person's  compensation  arrangement  or 
plan.  Further,  to  the  extent  that 
compensation  is  based  on  factors  other 
than  remuneration  on  a  per  trade  basis, 
the  firm  must  make  a  record  that 
describes  the  method  by  which 
compensation  is  to  be  determined. 

It  should  be  noted  that  the 
requirement  under  paragraph  (ii)  that  a 
broker-dealer  maintain  a  record  of  all 
agreements  between  itself  and  each 
associated  person  includes  verbal 
agreements  and  records,  such  as 
commission  schedules,  which  may 
change  on  a  periodic  basis. 

The  term  "relationship,"  as  used  in 
paragraph  (a)(19)  of  Rule  17a-3,  solely 
refers  to  the  employment  or  contractual 
relationship  between  the  associated 
person  and  the  broker-dealer.  It  would 
not  relate  to  personal  relationships 
imrelated  to  the  firm's  business. 

F.  Compliance  With  Requirements  for 
Communications  With  the  Public 

New  paragraph  (a)(20)  of  Rule  17a- 
3  **  requires  each  firm  to  make  a  record 


documenting  that  the  firm  has  complied 
with,  or  adopted  policies  and 
procedures  reasonably  designed  to 
establish  compliance  with,  applicable 
federal  regulations  and  SRO  rules  which 
require  that  a  principal  approve  any 
advertisements,  sales  literature,  or  other 
communications  with  the  public.^^  This 
paragraph  would  apply  to  marketing 
materials,  sales  scripts,  and  other  paper 
or  electronic  material,  such  as  audio  or 
video  tapes,  used  by  broker-dealers  in 
communicating  with  the  public.  This 
paragraph,  which  is  designed  to  allow 
State  Securities  Regulators  to  examine 
broker-dealers  for  compliance  with  SRO 
rules  relating  to  communications  with 
the  public,  does  not  establish  a  new 
source  of  supervisory  responsibility.  In 
addition,  a  broker-dealer  has  many 
options  as  to  how  it  may  create  this 
record.*^ 

The  Commission  did  not  adopt  the 
portion  of  this  rule  as  reproposed  that 
referenced  specific  types  of 
advertisements  or  saies  literature. 
Instead,  the  Commission  will  defer  to 
SRO  rules  as  to  which  communications 
with  the  public  must  be  approved  by  a 
principal  of  the  firm. 

G.  Persons  To  Explain  Records  and 
Their  Content 

Paragraph  (a)(21)  of  Rule  17a-3 
requires  a  record  listing,  by  name  or 
title,  all  personnel  at  an  office  who, 
without  delay,  can  explain  the  types  of 
records  the  firm  maintains  at  that  office, 
and  the  information  contained  in  those 
records.  Commenters,  particularly  the 
States,  indicated  that  this  requirement  is 
important  because  recordkeeping 
practices  typically  vary  from  firm  to 
firm  in  ways  ranging  from  format  and 
presentation  to  the  name  of  a  record. 
Therefore,  each  firm  must  be  able  to 
promptly  explain  how  it  makes,  keeps, 
and  titles  its  records.  To  comply  with 
this  rule,  a  firm  may  identify  more  than 
one  person  and  list  which  records  each 
person  is  able  to  explain. 

Because  it  may  be  burdensome  for 
firms  to  keep  this  record  current  if  it 
lists  each  person  by  name,  a  firm  may 
satisfy  this  requirement  by  recording  the 


*^This  Rule  was  reproposed  as  Rule  178- 
3(a)(12)(ii)  and  Rule  17a-3(a)(12)(iii). 

"This  paragraph  was  reproposed  as  paragraph 
(a)(19)ofRulel7a-3. 


"See  e.g..  NASD  Rule  2210(b)  and  NYSE  Rule 
472. 

*•  E.g..  the  record  may  consist  of  a  principal's 
signature  or  initials  on  the  communication,  or  a 
signed  memo  from  the  principal  granting 
permission  for  use  of  the  communication.  Further, 
a  firm  may  have  policies  and  procedures  designed 
to  establish  compliance  with  applicable  federal 
regulations  and  SRO  rules  which  require  that  a 
principal  approve  any  advertisements,  sales 
literature,  or  other  communications  with  the  public. 
Thus,  records  presently  used  to  evidence 
compliance  with  SRO  rules  may  also  be  used  to 
fulfill  this  requirement. 
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persons  capable  of  explaining  the  firm's 
records  by  either  name  or  title. 

H.  Record  Listing  Principals  of  the  Firm 

New  paragraph  (a)(22)  of  Rule  17a-3 
requires  firms  to  make  a  record  listing 
each  principal  of  the  firm  responsible 
for  establishing  policies  and  procedures 
reasonably  designed  to  ensure 
compliance  with  any  applicable 
securities  regulatory  authority 
requirements  that  require  acceptance  or 
approval  of  a  record  by  a  principal.  This 
requirement  is  unchanged  from  the 
reproposal,  and  is  intended  to  assist 
secmities  regulators  by  identifying 
individuals  responsible  for  designing  a 
broker-dealer's  compliance  procediu«s 
and  managing  the  firm. 

/.  Definition  of  Principal 

Paragraph  17a-3(g)(2)  defines  the 
term  "principal"  to  include  any 
individual  registered  with  a  registered 
national  securities  association  as  a 
principal  or  branch  manager  of  a 
member,  broker  or  dealer,  or  any  other 
person  who  has  been  delegated 
supervisory  responsibility  for  the  firm 
or  its  associated  persons.  By  including 
any  person  who  has  been  delegated 
supervisory  responsibility  in  the 
definition  of  the  term  "principal,"  the 
rule  has  been  modified  from  die 
reproposal  to  include  the  definitions  of 
"principal"  used  by  other  securities 
regulatory  authorities. 

/.  Definition  of  Securities  Regulatory 
Authority  i 

-  The  definition  of  "securities 
regulatory  authority"  in  paragraph  (g)(3) 
of  Rule  17a-3  is  substantially  similar  to 
that  in  the  Reproposing  Release,  except 
that  State  Secmities  Regulators  are 
identified  as  "the  securities 
commissions  (or  any  agency  or  office 
performing  like  functions)  of  the  States 
*  *  *"  ^^  mirroring  the  language  that 
Congress  used  in  NSMIA. 

K.  Miscellaneous 

The  Commission  has  not  adopted 
reproposed  paragraph  (a)(20)  of  Rule 
17a-3,  which  would  have  required  firms 
to  make  a  record  as  to  each  associated 
person  listing  chronologically  all 
customer  purchase  or  sale  transactions 
for  which  the  associated  person  entered 
the  order  or  was  primarily  responsible. 
Commenters  stated  that  the  information 
required  in  this  record  would  already  be 
maintained  in  other  records,  although 
not  necessarily  in  the  chronological 
format  that  this  paragraph  would  have 
required.  The  Commission  also  has  not 
adopted  reproposed  paragraph  (a)(23)  of 


Rule  17a-3,  which  would  have  required 
a  firm  to  make  a  record  listing  each 
office  of  the  firm  and  whether  that  office 
had  been  designated  as  a  State  record 
depository,  since  firms  need  no  longer 
designate  a  State  record  depository  for 
any  purpose.  This  proposed  record  also 
would  have  required  firms  to  list  each 
associated  person  working  out  of  or 
storing  records  at  each  office.  The 
Commission  has  not  adopted  this 
requirement  because  firms  are  required 
to  make  a  record  of  similar  information 
imder  new  paragraph  (ii)  of  Rule  1 7a- 
3(a)(12).58 

IV.  Office  Records 

The  Reproposing  Release  woidd  have 
required  that  broker-dealers  make 
certain  records  for  each  local  office  and 
maintain  copies  of  those  records  at  the 
office  to  which  the  records  relate.  These 
requirements  were  designed  to  assist 
securities  regulators  when  conducting 
sales  practice  examinations  at  particular 
offices.  The  Commission  has  adopted 
the  requirements  regarding  the  creation 
of  these  records  substantially  as 
reproposed,  but  has  materially  altered 
the  alternatives  for  maintenance  of  those 
records. 

Generally,  State  Seciuities  Regulators 
supported  a  requirement  that  records  as 
to  a  particular  office  be  maintained  at 
that  office,  even  if  only  electronically. 
The  State  Securities  Regulators  stated, 
in  their  comment  letters,  that  they  had 
encoimtered  excessive  and  cosUy  delays 
when  conducting  examinations  when 
records  were  kept  at  another  office.  In 
sum,  they  stated  that  although  firms 
generally  had  the  records  available  in 
local  offices,  the  firms  preferred  to 
funnel  all  records  requested  by 
examiners  through  their  centralized 
compliance  departments  in  order  to 
assure  accuracy,  anticipate  any  potential 
violations,  review  material  for 
applicable  privileges,  and  make  a  record 
of  documents  reviewed  by  regulators. ^^ 
While  the  State  regulators  have  the 
power  to  impose  fines  and  penalties  on 
firms  that  fail  to  timely  produce  records, 
the  delays  still  result  in  unnecessary, 
wasted  examination  time  at  firms 
waiting  for  the  records  production.  The 
delay  is  costly  for  regulators, 
particularly  when  they  travel  to  remote 
areas  to  conduct  surprise  examinations 


'  Supra  note  7. 


*«New  paragraph  (a)(12)(ii)  of  Rule  17a-3 
requires  firms  to  make  a  record  showing,  for  each 
associated  person,  every  office  where  the  associated 
person  regularly  conducts  a  securities  business  and 
certain  other  information. 

"See Comment  Letter  from  Citicorp,  p.  3,  "RRs 
in  all  local  offices  would  have  to  be  trained  to  do 
a  function  outside  their  current  job  responsibilities, 
namely  to  review  material  for  applicable  privileges 
and  make  records  of  doctiments  reviewed  by 
regulators." 


at  an  office  where  they  may  spend 
numerous  days  awaiting  the  records.^ 

The  broker-dealer  commenters  were 
strongly  opposed  to  this  requirement  for 
two  main  reasons.  First,  they  stated  that 
the  requirement  to  maintain  copies  of 
documents  at  all  local  offices  would  be 
costly  and  biu'densome  because  they 
would  need  to  create  and  metintain  two 
sets  of  records.  They  stated  that  even 
with  the  flexibility  of  being  able  to 
maintain  the  records  electronically,  this 
requirement  would  be  costly  because 
many  firms  do  not  currently  have 
computer  systems  capable  of  retaining 
and  producing  all  the  required  records. 
Second,  firms  stated  that  maintaining 
records  at  all  local  offices  would  force 
them  to  decentralize  their 
recordkeeping,  which  would  potentially 
compromise  their  controls  on 
recordkeeping  and  supervisory 
practices. 

Requiring  records  to  be  maintained  at 
each  local  office  was  the  requirement 
most  seriously  disputed  by  the  firms. 
The  reproposal  has  been  aJtered  to  allow 
a  firm,  rather  than  to  maintain  records 
at  an  office,  to  produce  the  records 
promptly  at  the  request  of  a 
representative  of  a  securities  regulatory 
authority  at  the  office  to  which  the 
records  relate  or  at  such  other  place  as 
is  agreed  to  by  the  representative.  These 
alternative  methods  for  complying  with 
paragraph  (k)  of  Rule  17a-4  were  added 
in  response  to  comments  that  the 
requirement,  as  reproposed,  would  have 
forced  firms  to  decentralize  their 
recordkeeping  systems  and  would  have 
compromised  their  internal  controls  and 
supervisory  practices.^* 

The  Commission  believes  that  the 
amendments  to  Rules  17a-3  and  17a-4 
adopted  today,  which  set  forth,  (i)  the 
definition  of  "office,"  (ii)  what  records 
must  be  created  as  to  each  office, ^^  and 
(iii)  what  records  must  be  maintained  at 
each  office,^3  address  the  concerns  of 
both  regulators  and  broker-dealers. 


'"See,  e.g..  Comment  Letters  from  Arkansas 
Securities  Department,  pp.  1-3;  Department  of 
Financial  Institutions,  Commonwealth  of  Kentucky, 
p.  6:  and  Securities  Division,  State  of  Rhode  Island 
and  Providence  Plantations,  p.  1. 

"  This  does  not  relieve  broker-dealers  from  any 
other  Federal  or  SRO  requirements  to  maintain 
records  at  office  locations.  See,  e.g..  NASD  Rule 
3110(d)  which  requires  firms  to  keep  at  each  Office 
of  Supervisory  Jurisdiction  (defined  at  NASD  Rule 
3010(g)(1)),  either  a  separate  file  of  all  written 
complaints  of  customers  and  action  taken  by  the 
firm,  or  a  separate  record  of  such  complaints  and 
a  clear  reference  to  the  files  containing  the 
correspondence  connected  with  such  complaint 
maintained  in  such  office. 

«17CFR240.17a-3(f). 

"  17  CFR  240.178-4(k). 
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A.  Definition  of  Office 

For  both  creation  and  maintenance  of 
records,  the  definition  of  "office" 
adopted  by  the  Commission  includes 
any  location  where  an  associated  person 
regularly  conducts  business.^  However, 
an  office  would  not  include  a 
customer's  office  that  an  associated 
person  may  visit  on  a  regular  basis. 

The  Commission  has  also  addressed 
concerns  that  arise  when  an  associated 
person's  residence  is  an  office.  Rule 
17a-4(k)  states  that  a  broker-dealer  is 
hot  required  to  produce  records  at  an 
office  diat  is  a  private  residence, 
provided  that  (i)  only  one  associated 
person,  or  multiple  associated  persons 
who  reside  at  that  location  and  are 
members  of  the  same  immediate 
family ,^5  regularly  conduct  business  at 
the  office;  (ii)  the  office  is  not  held  out 
to  the  public  as  an  office;  and  (iii) 
neither  customer  funds  nor  securities 
are  handled  at  that  office.  Instead,  Rule 
17a-4(k)  allows  a  broker-dealer  to  either 
maintain  those  records  at  some  other 
location  within  the  same  State  as  that 
office  as  the  broker-dealer  chooses,  or  to 
promptly  produce  those  records  at  an 
agreed  upon  location. 

For  purposes  of  paragraph  (f)  of  Rule 
17a-3  ^  and  paragraph  (k)  of  Rule  17a- 
4,^^  in  circumstances  where  an 
associated  person  works  out  of  multiple 
offices,  such  as  bank  circuit  riders,  a 
firm  may  treat  all  the  locations  where 
the  associated  person  regularly  works  as 
a  single  office.^^ 

B.  Records  "As  To"  Each  Office 

New  paragraph  (f)  of  Rule  1 7a-3 
requires  firms  to  make  and  keep  current, 
separately  for  each  office,  certain  books 
and  records  that  reflect  the  activities  of 
the  office.8«  It  should  be  noted  that  75% 
of  broker-dealers  have  reported  that  they 
have  no  branch  locations.^"  The 


M  17  CFR  240.17a-3(g)(l). 

"The  term  "immediate  family,"  as  used  in 
paragraph  (k),  should  be  interpreted  to  have  the 
same  meaning  as  it  does  in  NASD  IM-2110-l(/)(2). 

»«New  paragraph  (f)  of  Rule  178-3  requires  firms 
to  make  and  keep  current  separately  as  to  each 
office,  the  books  and  records  required  under  various 
paragraphs  in  Rule  17a-3. 

■'New  paragraph  (k)  of  Rule  17a-4  requirec  firms 
to  either  keep  certain  records  at  each  office  or 
produce  them  at  that  office  or  at  another  agreeable 
location. 

"  Finns  need  not  apply  to  or  notify  securities 
regulators  as  to  which  office  it  selects  as  the 
associated  person's  "office."  However,  pursuant  to 
paragraph  (a)(12)(iii)  of  Rule  17a-3,  the  firm  must 
identify  the  office  as  such. 

"The  specific  paragraphs  of  Rule  1 7a-3  that  are 
included  in  this  requirement  are  (a)(1),  (a)(6),  (a)(7), 
(a)(12),  (a)(16),  (a)(17),  (a)(18),  (8)(19),  (a)(20), 
(a)(21),  and  (a)(22). 

'°  Per  Schedule  1  data  filed  by  broker-dealers  as 
of  year-ending  December  31 ,  1998.  Pursuant  to  1 7 
CFR  240.17a-10,  Broker-dealers  are  required  to  file 


definition  of  "office"  may  be  broader 
and  more  inclusive  than  the  definition 
of  "branch,"  however. 

The  Commission  removed  the 
sentence,  "This  requirement  may  be 
satisfied  by  demonstrating  that  the  data 
is  maintained  in  a  system  which  is 
capable  of  prompUy  generating  records 
for  each  office  upon  request",  because 
the  requirement  to  either  maintain  the 
specified  records  at  each  location  or 
produce  them  on  the  same  day  a  request 
is  made  has  been  changed  to  allow  firms 
to  produce  these  records  promptly. 

C.  Records  To  Be  Maintained  at  Office 
Locations 

There  have  been  two  major  changes  to 
new  paragraph  (k)  of  Rule  1 7a-4  from 
the  reproposal.  First,  the  requirement  to 
maintain  certain  records  at  the  office 
locations  has  been  expanded  from  one 
year  to  two  years.  This  was  done  to 
establish  parity  with  the  retention 
requirements  for  the  separate  sections  as 
provided  under  paragraph  (b)  of  Rule 
17a-4. 

Second,  imder  paragraph  (k)  of  Rule 
17a-4.  if  a  broker-dealer  does  not 
maintain  records  at  an  office,  but 
instead  chooses  to  produce  the  records 
upon  request,  the  broker-dealer  must 
produce  the  records  "promptly."^'  The 
word  "promptly"  has  deliberately  not 
been  defined  in  the  rule.  Generally, 
requests  for  records  which  are  readily 
available  at  the  office  (either  on-site  or 
electronically)  should  be  filled  on  the 
day  the  request  is  made.  If  a  request  is 
unusually  large  or  complex,  then  the 
firm  should  discuss  with  the  regulator  a 
mutually  agreeable  time-frame  for 
production.^2 

Based  on  the  foregoing,  the 
Commission  has  not  adopted  the 
reproposed  provision  of  Rule  17a-4(k) 
that  woidd  have  allowed  firms  to 
maintaun  records  at  a  State  records 
depository  in  lieu  of  maintaining  the 
records  at  the  office  to  which  the 
records  relate. 

One  commenter  requested  guidance 
on  how  this  paragraph  relates  to  a 
foreign  office  of  a  U.S.  registered  broker- 
dealer.^3  Under  paragraph  (0  of 
Rulel7a-3,  a  broker-dealer  must  make 
certain  records  for  a  foreign  office; 
however,  a  broker-dealer  is  not  required 
to  maintain  or  produce  those  records  at 


Schedule  1.  which  requires  the  reporting  of  general 
information  designed  to  measure  certain  economic 
and  financial  characteristics. 

"  Supra  note. 

''  Valid  reasons  for  delays  in  producing  the 
requested  records  do  not  include  the  need  to  send 
the  records  to  the  firm's  compliance  office  for 
review  prior  to  providing  the  records. 

'^  See  Comment  Letter  from  A.G.  Edwards  k 
Sons,  Inc.,  p.  8. 


the  foreign  office  under  paragraph  (k). 
Instead,  those  records  would  be 
maintained  at  the  broker-dealer's  main 
office. 

V.  Rule  17a-4 

A.  General  Record  Retention 
Requirements 

Paragraphs  (a)  and  (b)(1)  of  Rule  17a- 
4  list  certain  records  required  under 
Rule  17a-3  that  must  be  kept  for  six  and 
three  years,  respectively.  The 
amendments  to  these  two  paragraphs 
have  been  modified  from  the  reproposal 
to  remain  consistent  with  the 
modifications  to  Rule  1 7a-3. 

B.  Retention  of  Communications 

Paragraph  (b)(4)  of  Rule  17a-4 
previously  required  that  each  broker- 
dealer  keep  originals  of  all 
communications  received  and  copies  of 
all  communications  sent  by  the  firm 
relating  to  its  business  as  a  broker- 
dealer,  including  inter-office 
memoranda  and  communications.  With 
respect  to  memoranda,  including  e-mail 
messages,  the  Commission  has  stated 
that  the  content  and  audience  of  the 
message  determine  whether  a  copy  must 
be  preserved,  regardless  of  whether  the 
message  was  sent  on  paper  or  sent 
electronically.^*  The  amendments  to 
this  paragraph  adopted  today  will 
require  firms  to  retain  communications 
that  are  subject  to  SRO  rules  regarding 
"communications  with  the  public" 
(such  as  advertising)  as  well,  a 
requirement  reproposed  separately  as 
paragraph  (b)(10)  of  Rule  17a-4.  This 
requirement  is  designed  to  provide  State 
Securities  Regulators  with  the  ability  to 
access  these  public  communications 
records  so  they  can  enforce  their  laws 
relating  to  the  form  and  use  of  public 
communications. 

It  should  be  noted  that  a  written 
advertisement  that  is  never  released  to 
the  public  would  not  be  covered  by  this 
rule;  however,  a  sales  script  that  is  used 
by  an  associated  person  when 
commimicating  with  the  public  would 
be  covered  even  if  the  script  itself  is  not 
delivered  to  the  public. 

The  requirement,  as  reproposed,  that 
"any  written  procedures  |a  broker- 
dealer]  uses  for  reviewing  the 
commimications  received  or  sent"  has 
been  moved  to  new  paragraph  (e)(7)  of 
Rule  17a— 4,  which  requires  firms  to 
keep  all  compliance,  supervisory,  and 
procedures  manuals,  including  any 
written  procedures  for  reviewing 
communications. 


'«  Exchange  Act  Release  No.  3824S  (Jan.  31. 
1997),  62  FR  6469  (Feb.  12,  1997). 
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C.  Organizational  Documents 

The  Commission  has  modified 
paragraph  (d)  of  Rule  17a-4.  which 
require  a  broker-dealer  to  maintain 
certain  organizational  records. 
Specifically,  the  Commission  has  added 
language  to  clarify  that  organizational 
records  of  legal  entities  not  specifically 
delineated  in  the  present  rule  ^^  are  still 
required  to  be  preserved  imder  this  rule. 
Various  State  statutes  use  different 
terms  to  describe  the  legal  entities  that 
may  be  created  under  their  rules  and  the 
organizational  documents  necessary  to 
create  those  entities;  accordingly,  the 
Commission  has  included  in  this 
paragraph  generic  terms  to  describe  the 
types  of  records  that  firms  must  keep. 
The  Commission  believes  that  generally 
broker-dealers  that  are  not  formed  as 
corporations  or  partnerships  are  already 
keeping  these  types  of  records  and  that 
this  amendment  codifies  current 
business  practices.  Similar  to  the 
amendment  to  paragraph  (g)(3)  of  Rule 
17a— 3  noted  above,  the  Commission  has 
replaced  the  phrase  "state  securities 
jiuisdictions  and  self-regulatory 
organizations"  in  the  Reproposing 
Release  with  the  term  "securities 
regulatory  authorities." 

Under  this  paragraph,  every  broker- 
dealer  is  also  required  to  maintain 
copies  of  its  Form  BD  and  all 
amendments  thereto.  To  comply  with 
this  requirement  with  respect  to 
amendments  to  Form  BD,  a  broker- 
dealer  is  required  to  retain  a  copy  of 
only  those  portions  of  the  Form  that 
were  amended.  The  Conunission 
believes  that  generally  broker-dealers 
are  already  keeping  these  records  and 
that  this  amendment  codifies  current 
business  practices. 

D.  Account  Record  Information 

New  paragraph  (e)(5)  of  Rule  17a-4 
requires  broker-dealers  to  retain  accoimt 
record  information  for  six  years.  The 
six-year  period  begins  either  at  the  time 
the  account  is  closed  or  when  the 
information  is  replaced  or  updated.  This 
provision  will  allow  regulators  to 
review  account  record  information  for  at 
least  the  six  years  immediately  prior  to 
the  examination  or  investigation. 
Broker-dealers  generally  maintain 
account  record  information  for  at  least 
the  life  of  the  account  to  facilitate  a 
number  of  business  purposes,  including 
suitability  determinations  and 
supervision  of  accounts  and 
representatives. 


'^  For  instance,  limited  liability  companies 
("LLCs")  would  be  covered. 


E.  Special  Reports 

New  paragraph  (e)(6)  of  Rule  17a-4 
requires  a  firm  to  keep  for  three  years 
a  copy  of  all  reports  that  a  securities 
regulatory  authority  has  requested  or 
required  a  specific  firm  to  create.  Such 
special  reports  would  include  those 
reports  that  are  requested  or  required 
under  an  order  or  settlement  that 
requires  the  firm  to  produce  the  report 
as  part  of  the  terms  of  the  order  or 
settlement.  The  purpose  of  this 
paragraph  is  to  clarify  that  these  records 
must  be  kept  and  to  provide  guidance  as 
to  how  long  firms  are  expected  to 
maintain  these  records. 

This  requirement  is  not  designed  to 
limit  the  ability  of  securities  regulatory 
authorities  to  obtain  records  that  are 
otherwise  required  to  be  created  and 
maintained,  such  as  records  of  internal 
communications  required  to  be 
maintained  under  paragraph  (b)(4)  of 
Rule  17a-4. 

F.  Compliance,  Supervisory  and 
Procedure  Manuals 

The  Commission  is  also  adopting,  as 
reproposed,  new  paragraph  (e)(7)  of 
Rule  17a— 4.  This  paragraph  requires 
firms  to  retain  a  copy  of  all  compliance, 
supervisory,  and  procediu«s  manuals 
describing  the  firm's  policies  and 
practices  with  respect  to  compliance 
and  supervision,  as  currently  in  use  and 
for  three  years  after  the  termination  of 
the  use  of  each  manual,  including  any 
updates,  modifications,  and  revisions  to 
the  manuals.  This  will  ensure  that 
securities  regulators  are  able  to  obtain 
information  as  to  what  policies  and 
procedures  were  in  place  at  a  given 
time. 

G.  Exception  Reports 

New  paragraph  (e)(8)(ii)  of  Rule  17a-j 
4  requires  firms  to  maintain  copies  of 
reports  produced  to  review  for  unusual 
activity  in  customer  accounts 
(commonly  referred  to  as  "exception 
reports").  This  paragraph  does  not 
obligate  broker-dealers  to  create 
exception  reports.  Exception  reports 
would  include  reports  that  identify 
exceptional  numerical  occurrences, 
such  as  frequent  trading  in  customer 
accounts,  unusually  high  conunissions, 
or  an  unusually  high  niunber  of  trade 
corrections  or  cancelled  transactions. 
These  reports  will  help  seciuities 
regulators  discover  sales  practice 
problems  such  as  chiuning, 
unauthorized  trading,  or  other 
indications  of  micro-cap  firaud,  and  will 
also  provide  seciuities  regulators  with 
information  as  to  what  type  of  data  may 
have  been  available  to  the  broker-dealer. 

In  lieu  of  retaining  copies  of  the 
reports,  a  member,  broker  or  dealer  may 


choose  to  promptly  re-create  the  reports 
upon  request  by  a  securities  regulatory 
authority.  If  the  broker-dealer  elects  to 
re-create  exception  reports  instead  of 
maintaining  a  copy  of  the  report,  but  the 
firm  has  changed  its  systems  so  that  it 
cannot  re-create  the  same  report,  the 
broker-dealer  may  provide  a  copy  of  the 
report  in  the  format  presently  available 
using  historical  data,'^^  but  must  also 
provide  a  record  explaining  each  system 
change  that  affected  each  report.'^^ 
Lastly,  if  the  firm  is  imable  to  re-create 
the  report  in  any  format  for  the  most 
recent  18  months,  due  to  changes,  for 
example,  in  a  database,  software,  or 
physical  system,  the  rule  provides  that 
the  broker-dealer  may  instead  provide  a 
record  of  the  parameters  that  were  used 
to  generate  the  report  for  the  time  period 
specified  by  the  representative  of  the 
securities  regulatory  authority.  The 
Commission  provided  these  alternatives 
in  order  to  make  this  rule  less 
burdensome  on  broker-dealers. 

Many  firms  commented  that  this 
requirement  would  be  potentially 
counter-productive  because,  if  firms  are 
required  to  retain  copies  of  all  reports 
that  they  create,  they  would  create  fewer 
reports.  However,  the  Conunission 
believes  that  broker-dealers  will 
continue  to  create  those  exception 
reports  that  are  necessary  to  adequately 
supervise  their  business,  and  that 
retaining  these  reports  will  increase  the 
efficiency  of  examinations  by  regulators 
and  may  reduce  the  examination  burden 
on  broker-dealers. 

VI.  Effective  Date 

The  final  rules  adopted  today  shall 
become  effective  May  2,  2003. 

Vn.  Technical  Amendments 

A.  Electronic  Storage  Media 

On  February  5, 1997,  the  Commission 
amended  Rule  17a-4  to  allow  broker- 
dealers  to  employ,  imder  certain 
conditions,  electronic  storage  media  to 
maintain  its  records.^^  The  Commission 
proposed  and  is  now  adopting  technical 
amendments  to  that  rule.^^  The 


'®  For  example,  if  the  original  report  includes 
customer  name,  account  number,  social  security 
number,  and  transactional  information,  however  the 
report  that  can  be  re-created  at  a  later  date  does  not 
include  social  security  numbers,  the  firm  should 
provide  the  re-created  report  to  the  regulator  with 
an  explanation  that  although  social  security 
numbers  appeared  on  the  original  report,  the  firm 
is  unable  to  re-create  the  report  Including  that 
information. 

"  This  includes  changes  to  hardware,  sofiware,  or 
changes  to  the  database  used  to  produce  the 
exception  reports. 

'•Exchange  Act  Release  No.  38245  (Feb.  5,  1997), 
62  FR  6469  (Feb.  12, 1997)  ( •Electronic  Storage 
Media  Release"). 

™17CFR240.178-4(f). 
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Electronic  Storage  Media  Release 
requires  a  broker-dealer  that  employs 
micrographic  or  electronic  storage 
media  to  be  ready  at  all  times  to 
immediately  provide  a  facsimile 
enlargement  upon  request  by  the 
Commission  or  its  representatives.*"  It 
also  requires  a  broker-dealer  that 
exclusively  uses  electronic  storage 
media  to  fulfill  some  or  all  of  its  record 
preservation  requirements  to  contract 
with  a  third  party  download  provider 
that  will  file  imdertakings  with  the 
broker-dealer's  designated  examining 
authority  indicating  that  the  download 
provider  will  furnish  promptly  to  the 
Commission,  its  designees  or 
representatives,  the  information 
necessary  to  download  information  kept 
on  the  broker-dealer's  electronic  storage 
media."'  Because  SROs  and  State 
Securities  Regulators  are  neither 
representatives  nor  designees  of  the 
Commission  but,  to  the  extent  that  they 
have  jiuisdiction  over  the  broker-dealer 
serviced  by  the  third  party  download 
provider,  are  organizations  that  should 
have  access  to  facsimile  enlargements 
and  download  information,  the 
Commission  is  adopting  these  technical 
amendments  to  provide  them  with 
access  to  these  records.  The 
Commission  is  also  adopting  these 
technical  amendments  so  that  when 
broker-dealers  use  the  vmdertaking 
option  under  Regulation  ATS,  SROs  and 
State  Securities  Regulators  will  have 
access  to  those  records.*^ 

B.  Other  Technical  Amendments 

The  (Commission  is  adopting 
amendments  to  Rule  17a-3(a)(12)(i)  to 
update  the  list  of  stock  exchanges  for 
which  an  associated  person's 
application  for  registration  or  approval 
may  be  used  to  satisfy  the  requirements 
imder  that  paragraph.  This  amendment 
is  a  codification  of  current  practices. 
The  Commission  is  also  adopting 
amendments  to  the  language  throughout 
Rules  17a-3  and  17a-4  that  eliminate 
masculine  references,  and  replace  them 
with  gender  neutral  references. 

Vm.  Costs  and  Benefits  of  the 
Amendments 

In  the  Reproposing  Release,  the 
Commission  requested  comment  on  the 
costs  and  benefits  associated  with  the 
reproposed  rules  and  rule 
amendments.*^  of  the  comments 
received  by  the  Commission,  fifty-seven 
commenters  discussed  the  benefits  and 


costs  associated  with  the  reproposal.  Of 
those  commenters.  thirty  were  broker- 
dealers,**  twenty-two  were  States,**  two 
were  consumer  groups,**  two  were  other 
groups,*''  and  one  was  an  individual.** 
Most  of  the  commenters  (including  all 
of  the  broker-dealer  commenters)  argued 
that  the  costs  outweighed  the  benefits  of 
the  reproposed  amendments  and  that 
the  cost  estimates  provided  in  the 
Reproposing  Release  were  too  low. 
Although  most  of  those  arguments  were 
general  in  nature,  twenty-three 
commenters  specifically  referenced 
paragraph  (a)(17)(i)  of  Rule  17a-3,*9  and 
fifteen  commenters  specifically 
referenced  paragraph  (k)  of  Rule  17a- 
4.^  All  the  States  and  the  consumer 
groups  that  commented  argued  that 
most  broker-dealers  presently 
maintained  most,  if  not  all,  the  records 
required  imder  the  reproposed 
amendments,  and  that  the  benefits, 
although  difficult  to  quantify,  justified 
any  costs  which  might  be  incurred. 
One  commenter  stated  that  well- 
organized  firms  are  less  likely  to 
experience  the  potentially  catastrophic 
losses  that  result  from  serious  securities 


w  See  17  CFR  240.17a-4(n(3)(i). 
"'  See  17  CFR  24O.17a-4(0(3)(vii). 
"  Exchange  Act  Release  No.  40760  (Dec.  8. 1998), 
63  FR  70844  (Dec.  22. 1998). 
»'  See  supra  note  9,  at  p.  54411. 


<"  See  Comment  Letters  from  Mutual  Service 
Corporation,  p.  6;  Titan  Value  Equities  Group,  Inc.. 
pp.  2  and  4:  USAA.  pp.  2  and  6;  MetLife.  p.  4:  A.G. 
Edwards  and  Sons.  Inc..  p.  6;  MONY.  p.  4:  Capital 
West,  p.  2;  Comerica  Securities,  p.  2;  Nationwide 
Investment  Services  Corporation,  p.  2;  Edward 
(ones,  pp.  1  and  3:  Advest,  p.  1;  Salomon  Smith 
Barney,  pp-  1  to  2:  NyLife  Securities,  pp.  6  to  7;  HD 
Vest,  p.  2;  American  Express  Financial  Advisors, 
pp.  2  to  5;  First  Union,  pp.  3  to  4;  Charles  Schwab, 
pp.  3  to  4;  MML  Investors  Services,  Inc.,  pp.  2  to 
4:  National  Planning  Corporation,  p.  1:  Pumphrey 
Securities  p.  2;  Citicorp  Investment  Services,  pp.  2 
to  3;  Discount  Brokers,  pp.  4  to  5:  M  *  T  Securities, 
pp.  1  and  2;  Donaldson,  Lufkin  &  jenrette.  p.  6; 
Investment  Management  &  Research,  Inc.,  p.  4:  |ohn 
Hancock  Distributors,  Inc.,  pp.  3  to  4;  Southwest 
Securities,  p.  2:  the  Securities  Industry  Association, 
p.  10;  Merrill  Lynch,  pp.  1.  6  to  7,  and  11;  and 
Raymond  James,  p.  5. 

■5  See  Comment  Letters  from  Michigan,  pp.  1  to 
2;  Idaho,  pp.  1  and  4;  Kansas,  pp.  1  to  2;  Delaware, 
pp.  1  to  2;  Colorado,  p.  2;  North  Dakota,  p.  1:  Ohio, 
p.  1;  Texas,  pp.  1.2  to  3.  and  6;  Hawaii,  pp.  1  to 
2:  Rhode  Island,  pp.  1  to  2;  New  Hampshire,  pp. 

1  and  2:  Nebraska,  p.  1;  Utah.  pp.  1  and  3:  NASAA. 
pp.  3  to  5  and  22:  New  York,  pp.  1  and  3;  Virginia, 
pp.  1  to  3;  New  lersey,  pp.  2  to  7;  Washington,  pp. 

2  and  6:  Arkansas,  pp.  1.  3.  and  5;  New  Mexico, 
p.  1;  North  Carolina,  pp.  1  to  2;  and  Montana,  pp. 
Land  3  to  5. 

•«  See  Comment  Letters  from  AARP,  p.  2;  and  the 
Consumer  Federation  of  America,  pp.  2  to  3. 

»'  See  Comment  Letters  fitim  American  Council 
of  Life  Insurance,  pp.  12  to  13;  and  International 
Association  of  Financial  Planning,  p.  6. 

»»  See  Comment  Letter  from  Thomas  Koutris.  p. 
1. 

■»Thi«  paragraph  provides  that  broker-dealers 
must  obtain  certain  information  relating  to  the 
accounts  of  natural  customers,  and  that  customer 
account  records  must  be  updated  regularly. 

"In  the  reproposed  rule  this  paragraph  provided 
that  certain  records  had  to  be  maintained  at  the 
local  office,  or  that  they  had  to  be  produced  at  the 
local  office  to  which  they  related  on  the  same  day 
a  request  for  those  records  was  made  by  a 
representative  of  a  securities  regulatory  authority. 


violations.*"  Many  State  Securities 
Regulators  indicated  in  their  comment 
letters  that  their  agencies  generally 
foimd  that  firms  with  inadequate  books 
and  records  were  more  likely  to  have 
other  problems,  such  as  inadequate 
supervisory  systems  and  selling-away 
issues.  According  to  the  NASD's  Office 
of  Dispute  Resolution,  $126  million  and 
$76  million  were  awarded  by  NASD 
arbitraters  in  1999  and  2000 
respectively  in  customer  claimant  cases, 
of  which  $48  million  and  $21  million 
respectively  constituted  punitive 
damages.''^  The  vast  majority  of  claims 
filed  for  arbitration  with  the  NASD's 
Office  of  Dispute  Resolution  during  this 
time  period  related  to  sales  practice 
issues.  In  addition,  two  industry 
participants  estimated  that  they 
presently  pay  outside  counsel 
approximately  $50  million  and  $25 
million  respectively  each  year  to  deal 
with  sales  practice  complaints.^^ 
Many  States  indicated  that  they 
believed  the  amendments  would  impose 
only  minimal  additional  costs  to  broker- 
dealers  because,  in  their  experience, 
many  broker-dealers  already  maintain 
the  records  required  by  the  amendments 
in  order  to  comply  with  SRO  rules.  State 
laws  that  applied  prior  to  NSMIA,  or 
simply  to  properly  manage  costs  and 
supervise  offices.  Fiuther,  some  States 
indicated  that  they  believed  that  broker- 
dealers  were  exaggerating  the  potential 
costs  of  the  reproposed  amendments.** 

In  fact,  the  States  of  Connecticut  «* 
and  Florida^  conducted  special 
reviews,  in  conjunction  with  their 
examination  programs,  to  determine  the 
extent  to  which  broker-dealers  already 
maintained  the  records  required  under 
the  Reproposal  at  office  locations.  The 
State  of  Connecticut  concluded  that  its 
review  "overwhelmingly  indicateld) 
that  all  the  books  and  records  that 
would  be  required  by  the  re-proposed 


•'  See  Comment  Letter  from  -Stale  of  Virginia,  pp. 
1  to  3. 

"  Per  NASD  Dispute  Resolution.  Inc.  website: 
www.nasdradr.com/statislics.asp. 

»'  It  should  be  noted  that  these  estimates  do  not 
include  any  internal  compliance,  operational,  and/ 
or  legal  costs  incurred  by  these  firms  in  dealing 
with  these  complaints. 

*•  See.  e.g..  Comment  Letter  from  the  Stale  of  Nj'w 
Jersey,  p.  5. 

«  See  Second  Comment  Letter  from  Slate  of 
Connecticut.  The  State  of  Connecticut  performed 
examinations  of  forty-nine  office  locations  of 
twenty-three  broker-dealers  in  five  Slates. 
Seventeen  of  these  offices  had  two  or  less 
associated  persons  working  there.  In  addition,  the 
Stale  reviewed  the  most  recent  100  examinations  it 
had  performed,  and  as  well  as  investigatory 
materials  from  the  prior  two  years  wherein 
subp>o«nas  were  issued  to  obtain  broker-dealer 
records. 

•«  See  Second  Comment  Letter  from  NASAA.  The 
Stale  of  Florida  performed  examinations  on  19 
broker-dealers. 
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rule  proposal  are,  at  the  present  time, 
being  maintained  in  offices  within 
Connecticut  and  similarly  outside  the 
state."  Further,  Connecticut  stated, 
"During  this  review  process  the  records 
were  immediately  available  for 
inspection  upon  request,"  and  "the 
tjrpes  of  records  required  by  the 
reproposed  nile  would  not  be 
burdensome  in  that  the  firms  retained 
substantially  more  records  than 
required."  Connecticut  also  stated, 
"(tjhe  retention  schedules  listed  in  the 
firms*  compliance  [manuals]  were 
consistent  with  the  requirements  under 
the  reproposed  rule."  Florida  stated, 
"[tJhe  reviews  indicated  that  based  on 
records  maintained  most  branch  offices 
met  or  exceeded  the  records 
requirement  for  the  [re-]proposed  rule, 
and  "[a]  vast  majority  of  the  branch 
offices  maintained  the  records  on-site 
for  periods  of  at  least  2  years  (and  in 
some  cases  up  to  6  years)."  Further, 
Connecticut  stated,  "(t]he  firms' 
recordkeeping  requirements  did  not 
vary  from  location  to  location  or  even 
state  to  state  because  they  were  required 
by  the  firms'  own  compliance  manuals," 
and  "[i]n  certain  instances,  the  firms' 
compliance  manuals  indicated  that 
these  additional  records  were  necessary 
to  adequately  supervise  its  branch 
operations."  Similarly.  Florida  stated, 
"[mjanagement  of  several  firms  visited 
reported  that  record  creation  and 
retention  is  a  nationwide  requirement: 
the  same  for  all  offices  in  all  states,  not 
specific  to  the  state  of  Florida  *  *  * 
[t]his  information  was  verified  by  the 
firms'  Operational/Supervisory 
Compliance  Manuals." 

A  number  of  the  States  contend  that 
investors  are  defrauded  of  millions  and 
millions  of  dollars  every  year  as  a  result 
of  sales  practice  violations  by  broker- 
dealers. ^^  Further,  Commission  staff 
found  through  "The  Large  Firm 
Project"  98  "25%  of  the  branch  office 
examinations  conducted  in  this  project 
resulted  in  referrals  for  enforcement 


'^  Four  States  provided  specific  information 
regarding  investor  losses.  Illinois  indicated  (in  its 
Comment  Letter,  p.  2)  that  over  the  past  8  years.  29 
enforcement  cases  were  brought  in  which  Illinois 
investors  lost  over  $38.9  million  dollars.  Kansas 
indicated  (in  the  attachment  to  its  Comment  Letterl 
that,  with  respect  to  cases  they  have  brought  over 
the  past  ten  years.  Kansas  customers  have  lost  over 
S6.4  million  dollars.  Ohio  indicated  (in  its 
Comment  Letter,  p.  3)  that  in  one  particular  case 
Ohio  investors  lost  over  $60  million  dollars.  Lastly. 
Connecticut  indicated  (in  its  Comment  letter,  p.  2) 
that,  with  respect  to  cases  they  have  brought  where 
the  investors'  relationship  was  established  through 
small  offices,  Connecticut  investors  have  lost  over 
S12  million. 

»■  Report  by  the  Division  of  Market  Regulation 
and  the  Division  of  Enforcement.  U.S.  Securities 
and  Exchange  Commission.  The  Large  Firm  Project: 
A  Review  ofHirirtg,  Retention  and  Supervisory 
Practices  (May  1994). 


investigation  and  possible  disciplinary 
action,"  and  "[t]he  examinations  also 
revealed  that  some  branch  office 
managers  were  not  implementing  firm 
procedures  adequately,"  and 
recommended  that  "the  Commission 
should  develop  better  means  of 
identifying  sales  practice  problems."  ^ 
The  enhanced  recordkeeping 
requirements  would  help  m^e 
available  critical  information  necessary 
for  securities  regulatory  authorities  to 
discover  and  take  appropriate  action  for 
various  securities  violations, 
particularly  sales  practice  violations. 
The  cost  to  securities  regulatory 
authorities  to  obtain  the  same 
information  and  evidence  that  otherwise 
would  be  available  by  these  ndes  from 
other  methods  would  be  high.  In 
addition,  the  possibility  exists  that 
government  regulatory  authorities 
would  be  unable  to  obtain  certain 
information  by  any  other  means  if  the 
information  is  not  required  to  be  kept. 
Investigatory  delays  often  lead  to 
additional  investor  losses.  The  State  of 
New  Jersey  contended  that  these  delays 
could  lead  to  an  erosion  of  public 
confidence  in  the  industry,  which  can 
be  exacerbated  by  the  public's  belief 
that  securities  regulatory  authorities 
lack  the  ability  to  properly  oversee 
broker-dealers  and  enforce  securities 
regulations.' 00  nASAA  commented  that 
lack  of  public  confidence  in  the 
marketplace  can  lead  to  an  inability  of 
issuers  to  raise  capital.'"' 

Most  broker-dealer  commenters 
indicated  that  two  of  the  reproposed 
amendments  would  cause  Uiem  to  incur 
substantial  additional  costs.  These  two 
amendments  were  paragraph  (k)  of  Rule 
17a-4,  which  required  that  records  be 
maintained  at  local  offices  or  that  firms 
produce  those  records  at  the  local  office 
on  the  same  day  a  request  for  records 
was  made  by  a  regulator  at  that  local 
office,  and  paragraph  (a)(17)(i)  of  Rule 
17a-3,  which  required  that  a  broker- 
dealer  provide  customers  with  a  copy  of 
their  accoimt  record  at  specified  times. 
As  a  result  of  comments  received  in 
response  to  the  Reproposing  Release, 
the  Commission  substantially  modified 
those  two  amendments  as  described 
above. 

The  only  other  paragraphs  broker- 
dealers  specifically  identified  as 
resulting  in  increased  costs  were  (a)(6) 
and  (a)(7)  of  Rule  17a-3,  which  require 
that  brokerage  order  tickets  include  the 
time  of  receipt,  and  that  dealer  order 
tickets  include  a  notation  of  any 


"W.  at  pp.  5  and  7. 

""  See.  Comment  Letter  bom  the  State  of  New 
Jersey,  p.  3. 

"»  See,  Comment  Letter  from  NASAA,  pp.  7-8. 


modifications  to  an  order.  The 
Commission  addressed  some  of  these 
comments  by  modifying  paragraph  (a)(6) 
to  provide  an  exemption  for  mutual 
fund  and  variable  contract  orders 
processed  on  a  subscription-way  basis. 
Further,  for  certain  sec\uities,  the 
receipt  time  and  notation  of 
modification  are  already  required  imder 
SRO  rules. '02  The  only  cost  to  firms 
resulting  from  these  paragraphs  relate  to 
assuring  that  processes  for  recording 
this  information  will  record  the 
information  for  all  orders  that  are  not 
exempt  and  not  just  those  orders 
covered  by  SRO  niles. 

A  few  commenters  attempted  to 
provide  alternative  cost  estimates  for 
use  in  calculating  the  costs  of  the 
amendments.  Some  firms  provided 
specific  numbers,  but  provided  no 
explanation  as  to  the  source  of  their 
estimates  or  their  reason  for  believing 
that  they  would  be  more  accurate  than 
the  Commission's  estimates.  In  addition, 
certain  costs  are  no  longer  relevant 
because  the  Commission  substantially 
modified  the  amendments  in  response 
to  comments.  Accordingly,  after 
consideration  of  all  of  the 
circumstances,  the  Commission  has 
altered  its  cost  estimates  to  reflect  the 
fact  that  changes  were  made  to  the 
amendments  in  response  to  the 
comments  received.  Further,  where  the 
amendments  were  not  altered 
significantly,  the  Commission  has 
substantially  increased  estimates  of 
costs  that  commenters  argued  were 
siraoificantly  underestimated. 

The  Commission  estimates  that  the 
aggregate  cost  of  these  amendments  will 
be  approximately  between  $78.2  million 
and  $84.3  million  in  the  first  year,  and 
between  $52.5  and  $58.6  million  per 
year  thereafter  (depending  on  what 
estimated  postage  cost  is  included  in  the 
calculations).  Dollar  costs  relating  to 
specific  amendments  are  detailed 
below.  "^ 

For  purposes  of  this  cost-benefit 
analysis,  die  amendments  to  Rules  17a- 
3  and  1 7a— 4  are  divided  into  three 
groups:  (i)  Those  pertaining  to  the 
maintenance  of  office  records  and 
alternatives  to  these  requirements:  (ii) 
those  pertaining  to  the  periodic 
updating  of  customer  information;  and 
(iii)  all  other  new  requirements  covered 
by  the  amendments. 

A.  Changes  To  Rule  17a~4,  Including 
Maintenance  of  Office  Records  and 
Alternatives  To  These  Requirements 

As  amended.  Rule  17a-4  requires 
broker-dealers  to  maintain  certain 


">»£.«..  the  NASD's  OATS  rules,  and  NYSE  rules 
123  and  410A. 
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records  at  each  office.  As  discussed 
above,  new  Rule  17a-4(k)  was  modified 
from  the  reproposal  to  provide  broker- 
dealers  with  the  alternative  of 
"prompdy"  producing  certain  records 
pertaining  to  a  particular  office  at  that 
office  or  at  a  mutually  agreeable 
alternative  location.  "This  modification 
should  significandy  reduce  the 
compliance  costs  associated  with  the 
amendments. 

TTie  amendments  standardize  the 
amoimt  of  time  broker-dealers  must 
maintain  certain  records,  and  may 
thereby  increase  the  amount  of  time 
these  records  are  kept  by  certain  firms. 
Broker-dealers  generally  maintain  these 
records  already  to  comply  with  Federal 
laws  or  regulations,  SRO  rules,  or  in  the 
normal  course  of  business.  These 
records  include,  (i)  information  relating 
to  the  principals  responsible  for 
reviewing  and  updating  policies  and 
procedures,  (ii)  copies  of  Forms  BD, 
BDW  and  amendments  thereto,  (iii) 
copies  of  compliance,  supervisory,  and 
procedures  manuals,  (iv)  customer 
account  records,  (v)  order  ticket 
information,  (vi)  records  relating  to 
compensation  of  associated  persons, 
(vii)  evidence  of  compliance  with  SRO 
advertising  and  sales  literature  rules, 
(viii)  exception  reports,  and  (ix) 
specialized  reports  produced  pursuant 
to  an  order  or  setUement. 

The  amendments  will  also 
standardize  the  type  of  records  that 
must  be  kept  by  broker-dealers  and  the 
manner  in  which  those  records  must  be 
produced  during  examinations.  Before 
NSMIA,  States  had  various  books  and 
records  requirements.  Although  these 
requirements  were  similar  to 
Commission  and  SRO  requirements, 
differences  existed  that  broker-dealers 
had  to  track  and  comply  with.  As  one 
commenter  stated,  "the  cost  savings  to 
industr>'  of  moving  from  compliance  in 
the  pre-NSMIA  days  with  a  variety  of 
State  laws  to  a  new  uniform  should  be 
equally  substantial  and  should  more 
than  make  up  for  any  [additional) 
burden  imposed  by  the 
[amendments]."  '"^  The  imiformity 
provided  by  NSMIA  and  these 
amendments  to  Rules  17a-3  and  17a-4 
should  result  in  significant  cost  savings 
to  broker-dealers  that  operate  in 
multiple  jurisdictions. 

1.  Benefits 

The  amendments  should  result  in 
increased  efficiency  and  effectiveness  of 
broker-dealer  examinations,  especially 
with  respect  to  small  offices.  Increasing 
the  efficiency  of  examinations  tends  to 


decrease  the  costs  incurred  by  both 
regulators,  whose  staff  spends  time 
conducting  examinations,  and  broker- 
dealers,  whose  personnel  may  be 
inconvenienced  for  the  period  the 
examiners  are  present  in  their  offices. 
One  State  estimated  that  the  average 
cost  for  them  to  perform  an  office 
examination  was  $1,300  to  $1,500  per 
day.'o*  Another  State  suggested  that  a 
local  office  with  well  organized  records 
normally  takes  2  to  3  days  to  complete, 
but  that  an  office  with  incomplete 
records  takes  an  additional  2  or  more 
days.'o^  While  average  costs  and  time 
periods  may  vary  from  State  to  State, 
their  operations  tend  to  be  similar  and 
the  Commission  expects  the 
amendments  to  reduce  the  time  and 
costs  of  State  securities  examinations. 
This  will  also  allow  regvdators  to 
identify  abusive  practices  earlier  during 
inspections  and  perform  more  targeted 
examinations.  In  addition,  broker- 
dealers  should  benefit  by  having  their 
operations  interrupted  for  shorter  time 
periods.  Costs  of  examinations  may  also 
be  further  reduced  due  to  the  uniformity 
of  the  recordkeeping  provided  by  the 
amendments,  because  regulators  and 
broker-dealers  will  know  what  records 
the  firms  should  have  on  hand. 

2.  Costs 

The  amendments  were  drafted  to 
permit  flexible  methods  for  the  creation 
and  maintenance  of  records  in  order  to 
reduce  the  burdens  on  broker-dealers. 
This  gives  broker-dealers  the  flexibility 
to  choose  the  least  costly  method  to 
comply  with  the  rules  based  upon  their 
present  processes  and  systems 
capabilities. 

The  Commission  believes  that  the 
amendments  to  Rule  17a-4  will  not 
impose  significant  cost  burdens 
because,  in  order  to  comply  with  federal 
laws  or  regulations,  SRO  rules,  or  in  the 
normal  course  of  business,  broker- 
dealers  already  maintain  most  of  the 
records  specified  in  the  amended  rule. 
Similarly,  broker-dealers  already  are 
required  to  provide  regulators  with 
books  and  records  on  demand.  The 
Commission  estimates  that  the 
amendments  to  Rule  17a-4  could  result 
in  additional  costs  for  some  broker- 
dealers  who  do  not  presently  maintain 
certain  items  for  the  prescribed  periods 
of  time  or  in  a  manner  where  they  can 
be  easily  segregated  by  office.  On 
average,  the  Commission  estimate?  these 
additional  costs  incurred  by  each 
broker-dealer  to  ensure  compliance  with 


the  amendments  to  Rule  1 7a— 4  to  be 
approximately  $405.00 '"«  per  year, 
resulting  in  an  overall  cost  to  the 
industry  of  about  $2.9  million  per 
year.'o^ 

Also,  as  mentioned  previously,  the 
State  of  Connecticut  concluded  in  its 
study  that,  "the  types  of  records 
required  by  the  re-proposed  rule  would 
not  be  burdensome  in  that  the  firms 
retained  substantially  more  records  than 
required."  '••« 

B.  Periodic  Updating  of  Customer 
Account  Record  Information 

Paragraph  (a)(17)  of  Rule  17a-3 
requires  broker-dealers  to  obtain 
additional  account  record  information. 
Present  federal  and  SRO  rules  require 
that  firms  obtain  and  maintain  that  same 
information  in  many  circumstances, '"« 
and  many  broker-dealers  presently 
obtain  and  maintain  this  information  as 
a  prudent  business  practice  to  avoid 
disputes  with  customers,  or  for  other 
business  reasons. 

The  amendments  also  require  that 
broker-dealers  send  account  record 
information  ""  to  customers  for 
verification  within  thirty  days  of 
account  opening  and  at  least  every 
thirty-six  months  thereafter ' ' '  and  to 
require  that  broker-dealers  provide 
customers  with  certain  account  record 
information  when  changes  are  made."^ 


">3  See,  Comment  Letter  from  the  Consumer 
Federation  of  America,  p.  3,  note  4. 


">•  See  Comment  Letter  from  State  of  Michigan 
Department  of  Consumer  &  Industry  Services,  p.  1. 

>"*  Sep  Comment  Letter  from  State  of  Texas'  State 
Securities  Board,  pp.  2-3. 


'"'The  Commission  estimates  that  these 
amendments  to  Rule  17e-4  will  take  broker-dealers 
an  additional  four  hours  each  per  year.  In  the 
Reproposal  the  Commission  estimated  that  these 
amendments  would  take  an  additional  eight  hours. 
Since  the  amendments  being  adopted  today  allow 
broker-dealers  the  option  of  not  maintaining  records 
at  each  office  or  producing  records  to  the  office  to 
which  they  relate  on  the  same  day  they  are 
requested,  the  original  estimate  was  reduced  by 
one-half.  The  Commission  believes  that  firms  will 
have  senior  compliance  personnel  ensure 
compliance  with  these  amended  rules.  According  to 
the  Securities  Industry  Association  ("SIA") 
ManagpmenI  and  Professional  Earnings  2000 
report.  Table  051.  the  hourly  cost  of  a  Compliance 
Manager  +  35%  overhead  is,  $101.25.  ($101.25  x 
4)=approximately  $405.00  for  each  respondent,  per 
year. 

""($405.00  per  respondent  x  (7.217  broker- 
dealers)=approximately  $2.9  million  per  year. 
"*  Supra  at  note  95  . 

'<«17  CFR  240.17a-3(a)(9).  NASD  Rules  2310(bl. 
3110(c)  and  lM-2860-2.  and  NYSE  Rules  405.  407, 
408.  410A.  and  721.10, 

""Including  customer  name,  address,  telephone 
number,  employment  status,  annual  income,  net 
worth,  and  the  investment  objectives  for  the 
account. 

' ' '  The  Commission  originally  proposed  that 
broker-dealers  verify  customer  account  informalmn 
at  least  once  each  year  (See  Proposing  Release), 
however  this  was  modified  and  reproposed  as  once 
every  thirty-six  months  in  the  Reproposal  based 
upon  comments  received  from  broker-dealers  wh<i 
contended  that  it  would  be  too  costly  >o  send 
account  information  to  customers  yearly. 

"^Broker-dealers  must  furnish  notification  of  a 
change  in  the  name  or  address  information  to  the 

Conlinuini 
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Many  broker-dealers  already  send 
customers  notification  of  address 
changes,^  > 3  aQ^j  some  also  send  a  copy 
of  a  customer's  new  account  form  to  the 
customer  when  an  account  is  opened."^ 
While  there  is  presently  no  requirement 
to  send  a  copy  of  the  customer  account 
record  at  least  once  every  36  months  to 
verify  the  information,  broker-dealers 
are  required  to  keep  their  records 
current.  "5 

1.  Benefits 

The  amendments  should  benefit 
broker-dealers  by  assuring  that  they 
have  up-to-date  information  when 
making  investment  recommendations 
and  reviewing  suitability  of  certain 
transactions  or  investment  strategies. 
Further,  both  broker-dealers  and  their 
customers  will  benefit  by  assuring  that 
there  is  mutual  understanding  of  the 
customer's  financial  position  and 
objectives  for  the  account.  Indeed, 
requiring  broker-dealers  to  update 
customer  account  records  may  assist 
less  well  managed  firms  in  better 
supervising  their  operations  to  identify 
potential  problems  before  they  lead  to 
regulatory  or  legal  exposure  and 
monetary  losses. 

Moreover,  the  amendments  have  been 
modified  to  exempt  corporate  accoimts, 
inactive  accounts,  and  accoimts  not 
requiring  a  determination  of  suitability. 
These  changes  reduce  the  total  number 
of  accounts  covered  by  the  updating 
requirements  by  over  25,000,000.^  >b 

2.  Costs 

The  requirement  to  send  accoimt 
record  information  to  customers  will 
cause  firms  to  incur  costs  to  update 
their  processes,  and,  with  respect  to  the 
individual  mailings,  will  add 
preparation  expenses  and  additional 
postage  charges.  Further,  finns  will 
incur  additional  costs  to  update  account 
information  when  customers  notify  the 
firm  that  their  account  record 
information  has  changed.  Because 
broker-dealer  processes,  systems 
capabilities,  and  customer  bases  vary  so 
widely,  it  is  difficult  to  provide  an 
estimated  cost  with  which  all  parties 
will  agree;  however,  the  Commission 
estimates  that  for  each  of  the  23,500,000 
accounts  to  which  a  copy  of  the  account 
record  must  be  sent  each  year,"^ 

customer's  old  address,  and  must  ftonish  a  copy  of 
new  account  record  information  to  the  customer  if 
some  other  information  component  is  changed. 

'"See e.g..  Comment  Letter  from  Raymond  [ames 
Financial.  Inc..  p.  4. 

'  '*  See  e.g..  Comment  Letter  from  Investment 
Management  &  Research,  Inc.,  p.  4. 

"5  Supra  note  1. 

'  '*  See  infra  note  117. 

"^Broker-dealers  reported,  in  their  12/31/00 
Schedule  1  filings  {required  to  be  filed  pursuant  to 


broker-dealers  will  spend  an  average  of 
approximately  3.28  minutes  "» 
(including  time  for  processing  and  any 
updating)  costing  between  $1.36  and 
$1.62  per  piece, "^  including  postage. 


17  CFR  240.17a-10).  that  they  mainUined  a  total  of 
97.600.000  customer  accounts.  Xhe  Commission 
estimates  that  at  least  27.100.000  of  these  accounts 
are  excluded  from  the  provisions  of  Rule  17»- 
3(a)(17)  because  they  are  either  not  accounts  of 
natural  persons,  inactive,  or  accounts  for  which  the 
broker-dealer  does  not  have  a  suitability 
requirement  (the  Commission  arrived  at  this 
number  using  estimates  provided  by  the  firms,  in 
their  comment  letters  and  otherwise,  as  to  how 
many  of  their  accounts  would  fit  into  one  or  more 
of  these  categories.  See  Rule  17  CFR  240.17a- 
3(a)(17)(il(D)).  Accordingly,  the  total  number  of 
accounts  which  would  need  to  be  contacted  for 
updating  is  70,500.000  every  three  years. 
70,500.000/3  =  23,500,000  per  year. 

""Of  the  23,500,000  accounts  to  which  a  copy 
of  the  account  agreement  must  be  sent  each  year, 
22,975,000  (or  97% )  of  those  accounts  are 
attributable  to  70  large  broker-dealers  which 
maintain  over  100.000  customer  accounts.  Based 
upon  the  comment  letters  and  other 
communications,  large  broker-dealers  are  more 
automated  and  small  broker-dealers  have  more 
manual  processes.  The  estimated  additional  time  to 
send  out  customer  account  information  is  1  '/i 
minutes  per  account  for  large  broker-dealers  and  7 
minutes  per  account  for  small  broker-dealers.  The 
estimated  number  of  customers  who  will  provide 
updated  account  record  information  is  4,700,000  (or 
20%  of  customers  to  which  notification  is  sent — 
this  estimate  is  based  on  a  comment  letter  sent  by 
Merrill  Lynch)  (4,559,000  the  4.700.000  are 
estimated  to  be  maintained  at  large  broker-dealers). 
The  estimated  time  to  update  these  account  records 
is  5  minutes  per  account  record  for  large  broker- 
dealers  and  10  minutes  per  account  for  small 
broker-dealers,  and  the  estimated  time  to  send 
updated  account  record  to  customer  to  notify  of 
change  is  1 V2  minutes  for  large  broker-dealers  and 
7  minutes  for  small  broker-dealers.  The  estimated 
number  of  customers  who  will  change  their  account 
record  without  being  prompted  by  a  mailing  is 
3.525.000  (3,419,250  of  which  are  maintained  at 
large  broker-dealers),  and  the  estimated  time  to 
send  updated  account  record  information  to  those 
customers  is  1  '/z  minutes  per  account  for  large 
broker-dealers  and  7  minutes  per  account  for  small 
broker-dealers.  Thus  it  would  take  approximately 
2.25  minutes  per  account  contacted  each  year  to 
send  account  records  (((22.795,000  x  1 '/»!)  + 
(705.000  X  7))  +  ((4,559,000  x  1  Vi)  +  (141,000  x  7)) 
■^  ((3,419,250  X  IV2)  +  (105,750  x  7)))/23,500.000 
accounts  contacted  yearly.  In  addition,  it  would 
take  approximately  1.03  minutes  per  account 
contacted  each  year  to  update  the  account  records 
(((4.559.000  X  5)  +  (141,000  x  10))/23,500,000 
accounts  contacted  yearly.  In  total,  the  Staff 
estimates  that  it  would  take  3.28  minutes  per 
account  contacted  each  year  for  processing  and  any 
updating. 

""The  estimated  total  additional  hours  to 
provide  customers  with  account  record  information 
is  880,369  hours  ((((22.795,000  x  l>/i)  +  (705,000  x 
7))  +  ((4,559.000  X  1'^)  +  (141,000  x  7))  + 
((3,419,250  X  1 V2)  +  (105,750  x  7)))/60  minutes). 
The  estimated  total  additional  hours  to  update 
customers  accounts  is  403,417  hours  (((4,559,000  x 
5)  +  (141,000  X  l0))/60  minutes  in  an  hour).  The 
hourly  wage  of  the  average  person  who  would  be 
providing  customers  with  account  record 
information  is  $22.70  per  hour  (per  the  SIA  Report 
on  Office  Salaries  In  the  Securities  Industry  2000, 
Table  082  (Retail  Sales  Assistant,  Registered)  and 
including  35%  in  overhead  charges).  The  hourly 
wage  of  the  average  person  who  would  be  updating 
account  record  information  is  S2S.90  per  hour  (per 
the  SIA  Report  on  Office  Salaries  In  the  Securities 


Thus  the  aggregate  cost  of  Rule  17a- 
3(a)(17)  is  estimated  to  be  between  $32 
million  and  $38.1  million  (depending 
on  what  estimated  postage  cost  is 
included  in  the  calculations).  In 
addition,  the  Conunission  estimates  that 
all  broker-dealers  will,  on  average,  incur 
a  one-time  cost  of  approximately 
$312.00  each  >2o  to  update  their  forms, 
resulting  in  an  aggregate  cost  of 
approximately  $2.25  million. 

As  described  more  fully  below,  the 
Commission  estimates  that  large  broker- 
dealers  (broker-dealers  having  over 
100,000  accoimts)  will,  on  average, 
incur  startup  costs  and  ongoing  costs  to 
purchase  and  maintain  additional 
equipment  and  develop  systems  of  $.31 
per  account  and  $.25  per  account 
respectively.  Based  upon  the  comment 
letters,'2i  the  Commission  believes  that 
the  additional  costs  for  smaller  broker- 
dealers  is  included  in  the  hourly  burden 
costs  delineated  above. 

Two  large  broker-dealers  estimated 
the  start-up  costs  of  purchasing 
equipment  and  modifying  systems  to 
range  from  $1,000,000  '22  to 
$1.300,000. '23  These  two  firms  had  a 
total  of  approximately  7,500,000 
accounts  which  appeared  to  be  subject 


Industry  2000.  Table  086  (Data  Entry  Qerk.  Senior) 
and  including  35%  in  overhead  charges).  Thus  the 
aggregate  cost  of  these  hours  is  about  $30.4  million 
((880,369  hours  x  $22.70)  +  (403,417  hours  x 
$25.90U.  The  estimated  additional  cost  of  paper, 
printing,  and  postage  to  provide  this  information  to 
customers  is  between  $.05  and  $.244  per  record 
sent,  or  between  $1.6  million  and  $7.7  million 
(($.05  or  $.244)  x  (23,500,000  +  4.700,000  + 
3,525,000)).  Yielding  a  total  cost  per  record  sent  of 
between  $1.36  and  $1.62  (($30.4  million  +  ($1.6 
million  or  $7.7  million))/23,500,000  records  sent 
per  year). 

"°It  is  estimated  that  it  will  take  firms  2  hours 
each,  on  average,  to  update  their  forms  to  include 
information  regarding  the  meaning  of  investment 
objective  terms.  The  Commission  believes  that  firms 
will  have  an  attorney  perform  this  task.  According 
to  the  SIA  Management  and  Professional  Earnings 
2000  report.  Tables  107  (Attorney)  and  108 
(Compliance  Attorney),  the  hourly  cost  of  an 
attorney  +  35%  overhead  is  $156.00  per  hour. 
($156.00  X  2)  =  approximately  $312.00  per  broker- 
dealer. 

"'  One  small  broker-dealer  stated,  "smaller  firms 
lack  the  automation  to  do  this  type  of  action*   *   * 
without  additional  personnel,"  (See  Comment 
Letter  from  Titan  Value  Equities  Group,  Inc..  p.  2) 
another  stated,  "|w|e  do  not  have  electronic  account 
records,"  {See  Comment  Letter  from  Capital  West 
Securities,  Inc.,  p.  2)  and  another  stated,  "for  most 
firms  (thel  initial  identification  process  would  be 
manual"  and  "compiling  the  account  record  to  send 
would  require*  *   *  pulling  out  a  paper  file  for  the 
account  and  making  photo  copies  of  the  documents 
or  pulling  up  the  account  on  a  computer  system  and 
printing  out  the  required  account  information 
screens."  (See  Comment  Letter  from  Comerica 
Securities,  p.  2.)  No  smaller  broker-dealer  provided 
information  regarding  any  increased  equipment  or 
systems  development  costs. 

"^  See  Comment  Letter  from  Morgan  Stanley 
Dean  Witter,  p.  4. 

'23  See  Comment  Letter  from  Merrill  Lynch,  p.  7 
($630,000  -f  $370,000  *  $300,000). 
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to  the  updating  requirement.  The  start- 
up costs  per  account,  based  upon  these 
figures,  is  approximately  $0.31 
(($1,000,000  +  $l,300,000)/7,500,000 
accounts).  It  is  important  to  note  that 
the  firms'  estimates  were  based  upon 
the  assumption  that  they  would  have  to 
update  all  of  their  accounts.  Since  the 
amendments  adopted  today  provide  an 
exemption  for  corporate  accounts, 
inactive  accounts,  and  accoimts  for 
which  no  suitability  determination  must 
be  made,  the  actual  costs  will  probably 
be  much  lower.  These  two  firms  further 
estimate  that  ongoing  costs  for 
equipment  and  systems  development 
would  range  from  $300,000  "4  to  about 
$1,600,000 125  per  year.  The  ongoing 
costs  per  account  would  be  $0.25  per 
account  (($300,000  +  $1,600,000)/ 
7,500,000  accounts).  Therefore,  the  total 
additional  start-up  and  ongoing  costs  to 
obtain  equipment  and  develop  systems 
for  these  two  large  firms  would  be  $0.56 
per  account  ($0.31  +  $0.25). 

Of  the  70,500,000  accounts, 
68,385,000  (97%)  belong  to  large  broker- 
dealers  that  have  more  tiban  100,000 
accounts,  therefore  the  total  start-up 
costs  for  large  broker-dealers  to 
purchase  equipment  and  develop  their 
systems  is  about  $21.2  million 
(68,385,000  X  $0.31).  Similarly,  the 
ongoing  equipment  and  systems 
development  costs  for  large  broker- 
dealers  would  be  about  $17.1  million 
per  year  (68,385,000  x  $0.25). 

C.  Other  New  Requirements  Covered  by 
the  Amendments 

Paragraphs  (a)(12)  and  (a)(19)  of  Rule 
17a-3  require  broker-dealers  to  keep 
certain  records  regarding  each 
associated  person,  including  all 
agreements  pertaining  to  the  associated 
person's  relationship  with  the  broker- 
dealer  and  a  summary  of  each 
,  associated  person's  compensation 
arrangement,  126  a  record  delineating  all 
identification  numbers  relating  to  each 
associated  person,i27  a  record  of  the 
office  at  which  each  associated  person 
regularly  conducts  business,' 28  and  a 
record  as  to  each  associated  person 
listing  transactions  for  which  that 
person  will  be  compensated. '^9  The 


'2<  See  Comment  Letter  from  Dean  Witter,  p.  4. 

'"See Comment  Letter  from  Merrill  Lynch,  p.  7. 
Merrill  Lynch's  estimate  that  they  would  spend 
$3.8  million  for  ongoing  costs  was  reduced  to 
account  for  the  fad  that  the  Commission  has 
included  costs  to  send  account  records  to 
customers,  costs  to  update  customer  account 
records,  costs  to  send  notification  of  updates  to 
customers,  and  postage  costs,  which  are  included 
in  Merrill's  $3.8  million  figure,  elsewhere. 

"•17  CFR  240.17a-3(a)(19){ii). 

>"  17  CFR  240.17a-3(a)(12)(ii). 

"•17  CFR  240.17a-3(a)(12)(iii). 

'"17  CFR  240.17a-3(a)(19)(i). 


Commission  believes  that  broker-dealers 
generally  create  and  maintain  these 
records  already  under  prudent 
recordkeeping  procedures. '3°  The  list  of 
transactions  for  which  each  associated 
person  will  be  compensated  can  be 
created  at  the  time  of  an  examination. 

Paragraph  (a)(18)  of  Rule  17a-3 
requires  broker-dealers  to  keep  a  record 
relating  to  written  customer  complaints 
and  maintain  a  record  of  whether 
customers  were  provided  with  an 
address  where  they  should  direct 
'  complaints.  Firms  may.  instead  of 
creating  a  separate  record  of  complaints, 
simply  maintain  a  copy  of  each 
complaint,  along  with  a  record  of  the 
disposition  of  the  complaint. 

Paragraphs  (a)(6)  and  (a)(7)  of  Rule 
1 7a-3  have  been  amended  to  require 
that  broker-dealers  also  record  the 
identity  of  the  associated  person 
responsible  for  an  account  and  the 
identity  of  the  person  who  accepted  the 
order,  and  whether  the  order  was 
entered  pursuant  to  discretionary 
authority.  In  addition,  the  amendment 
to  paragraph  (a)(6)  requires  that  firms 
record  the  time  an  order  was  received 
frt>m  a  customer,  and  the  amendments 
to  paragraph  (a)(7)  require  that  firms 
make  a  record  of  any  modifications  to 
an  order.  Paragraph  (a)(6)  now  contains 
an  exception  providing  that,  for 
transactions  done  on  a  "subscription- 
way"  basis,  where  an  application  or 
subscription  agreement  is  sent  to  the 
issuer  in  place  of  an  order  ticket,  broker- 
dealers  may  keep  the  application  or 
subscription  agreement  in  place  of  the 
order  ticket.  In  addition,  SRO  rules 
already  require  that  firms  record  and 
maintain  certain  of  this  information,' 3' 
and  firms,  to  assist  in  their  supervision 
of  the  activities  of  their  associated 
persons  and  to  assure  that  commissions 
are  properly  paid,  already  record  the 
identity  of  persons  as  required  under 
the  amendments. 

The  amendments  also  require  broker- 
dealers  to  make  records  indicating  that 
they  have  complied  with  applicable 
regulations  of  certain  securities 
regulatory  authorities, '^^  listing  persons 
who  can  explain  the  information  in  the 
broker-dealer's  records, '33  and  listing 
principals  who  are  responsible  for 
establishing  compliance  policies  and 
procedures. '3*  The  Commission 
believes  that  these  amendments  will 
cause  broker-dealers  to  incur  only 
minimal  additional  costs.  Firms 

""See  supra  text  accompanying  notes  95  and  96. 
"'  See  supra  102  note. 
'"  17  CFR  240.17a-3(a)(l7)(ii)  and  17  CFR 
240.1 78-»(b)(4). 

'"  17  CFR  240.17»-3(aM21). 
'"  17  CFR  240.17B-3(aK22). 


presentiy  maintain  records  to  evidence 
compliance  with  SRO  and  other  rules, 
they  presentiy  maintain  lists  of 
principals  or  branch  managers 
responsible  for  supervising  each  of  their 
offices  under  other  SRO  rules,  and  they 
maintain  lists  of  associated  persons 
operating  out  of  each  office  location. 
Firms  must,  as  part  of  their  supervisory 
system,  identify  principals  responsible 
for  reviewing  the  firm's  procedures  and 
taking  action  to  achieve  compliance 
with  applicable  securities  laws, 
regulations  and  rules. '^^ 

1.  Benefits 

The  records  required  by  these  sections 
are  either  presently  required  under 
other  federal  laws  or  rules  or  SRO  rules 
or  currently  maintained  by  many  firms 
as  a  prudent  business  practice.  These 
amendments  codify  current 
recordkeeping  practices  and  make  clear 
what  records  broker-dealers  may  be 
required  to  provide  to  State  and  other 
regulators.  These  records  are  expected 
to  assist  firms  in  better  supervising  their 
operations  and  identifying  potential 
problems  before  they  lead  to  regulatory 
or  legal  exposure  and  monetary  losses. 

2.  Costs 

The  Commission  has  endeavored  to 
codify  present  broker-dealer  business 
practices  in  these  amendments  and  has 
adjusted  the  amendments  based  upon 
comments  received  in  response  to  the 
Proposal  and  Reproposal,  as  discussed 
above.  Thus,  these  amendments  are  not 
expected  to  change  market  or  industry 
behavior  significantly.  For  example, 
firms  are  presently  required  to  maintain 
copies  of  all  communications  under 
Exchange  Act  Rule  17a-4(b)(4).  and 
certain  SRO  rules  require  that  members 
maintain  copies  of  all  written 
complaints  and  a  record  of  the  actions 
taken  by  the  broker-dealer  with  respect 
to  each  complaint. '3^  Therefore,  the 
Commission  believes  that  amending 
Rule  17a-3  to  require  this  information 
will  not  cause  broker-dealers  to  incur 
any  additional  costs.  Similarly,  the 
Commission  does  not  believe  that  the 
amendments  to  Rules  17a-3{a)(6)  and 
17a-3(a)(7)  will  cause  any  additional 
cost. 

Nevertheless,  broker-dealers  may 
incur  costs  in  assuring  that  their  present 
practices  comply  with  the  amendments. 
For  example,  the  Commission  believes 
that  the  requirement  to  provide 
customers  with  an  address  where  they 
can  send  complaints  will  cause  firms  to 
incur  a  one-time  cost  of  approximately 


' "  See  e.g..  NASD  Rule  3010. 

"•  See  e.g..  NASD  Rule  31 10(d),  and  for  options 


complaints  NASD  Rule  2860(b)(17). 
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$312.00  'a''  each,  resulting  in  an 
aggregate  cost  of  approximately  $2.25 
million.  In  addition,  the  Commission 
estimates  that  it  will  cost  each  firm  an 
average  of  $50.83  per  year  to  ensure 
compliance  with  paragraphs  (a)(12)  and 
(a)(19)  of  Rule  17a-3  (regarding 
associated  person  records),'^"  resulting 
in  an  aggregate  cost  of  approximately 
$0.4  million  per  year.  Finally,  the 
Commission  estimates  that  each  firm 
will  spend  an  average  of  approximately 
$16.88  per  year  to  ensure  compliance 
with  other  requirements,"^  resulting  in 
an  aggregate  cost  of  approximately  $0.1 
million  per  year. 

K.  Effects  on  EfiBciency,  Competition, 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act  ^*°  requires  the  Commission,  in 
adopting  Exchange  Act  rules,  to 
consider  the  impact  any  such  rule 
would  have  on  competition  and  to  not 
adopt  a  rule  that  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furthering  the  purposes 
of  the  Exchange  Act.  Section  3(f)  of  the 
Exchange  Act  ^*^  provides  that 
whenever  the  Commission  is  engaged  in 
rulemaking  and  is  required  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 


'"The  Commission  estimates  that  it  will  take 
each  broker-dealer,  on  average,  two  hours  to  update 
its  forms  to  include  the  address  to  which 
complaints  should  be  sent.  This  is  a  very 
conservative  estimate,  since  it  will  probably  take 
much  less  than  2  hours  to  write  down  the  broker- 
dealer's  address  and  where  it  should  be  placed  on 
the  form,  but  additional  time  was  added  to  account 
for  supervisory  review.  The  Commission  believes 
broker-dealers  would  have  an  attorney  perform  this 
task.  According  to  the  SIA  Management  and 
Professional  Earnings  2000  report,  Tables  107 
(Attorney)  and  108  (Compliance  Attorney),  the 
hourly  cost  of  an  attorney  +■  35%  overhead  is 
SI  56.00  per  hour.  (SI  56.00  x  2)  =  approximately 
S312.0O  per  broker-dealer. 

"•The  Commission  estimated  in  its  Reproposal 
that,  on  average,  this  requirement  will  obligate  a 
broker-dealer  to  spend  approximately  30  minutes 
each  year  to  ensure  that  the  records  are  in 
compliance  with  these  amendments.  The 
Commission  received  no  specific  comments  relating 
to  this  estimate.  The  Commission  believes  firms 
may  have  senior  compliance  personnel  perform  this 
task.  According  to  the  SIA  Management  and 
Professional  Earnings  2000  report.  Table  051.  the 
hourly  cost  of  a  Compliance  Manager  +  35% 
overhead  isS101.25.  (S101.25  x  Vi  hour)  = 
approximately  S50.63  per  broker-dealer. 

'"The  Commission  estimated  in  its  Reproposal 
that  it  will  take  each  firm  10  additional  minutes 
each  year  to  assure  compliance  with  the 
amendments,  and  it  received  no  specific  comments 
relating  to  this  estimate.  The  Commission  believes 
that  firms  will  have  senior  compliance  personnel 
perform  this  task.  According  to  the  SIA 
Management  and  Professional  Earnings  2000 
report.  Table  051.  the  hourly  cost  of  a  Compliance 
Manager  +  35%  overhead  is  S101.2S.  (S101.25  x  lo 
minutes/60  minutes  in  an  hour)  =  approximately 
$16.88  per  broker-dealer. 

'•"'15U.S.C.  78w<a)(2). 

'*>  15  U.S.C.  78c(f). 


interest,  the  Commission  shall  consider, 
in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition,  and 
capital  formation.  The  Commission  has 
considered  the  amendments  to  Rules 
17a-3  and  17a-4  in  light  of  the 
standards  in  Sections  23(a)(2)  and  3(f)  of 
the  Exchange  Act. 

In  the  Reproposing  Release,  the 
Commission  requested  comment  on  the 
effect  of  the  reproposed  rule 
amendments  on  competition,  efficiency, 
and  capital  formation. '*2  j]hq 

Commission  received  115  substantive 
comment  letters '^^  in  response  to  the 
Reproposal.  Approximately  44%  were 
from  broker-dealers  opposing  particidar 
amendments  and  approximately  37% 
were  from  State  Securities  Regulators 
supporting  the  amendments.  Few 
conmienters  provided  any  information 
on  how  these  amendments  would  affect 
competition,  efficiency,  or  capital 
formation.  One  commenter  argued  that, 
"(cjompetition  among  broker-dealers  is 
facilitated  by  the  amendments  to  the 
[Books  and  Records  Rules]"  because 
they  "[allow]  firms  to  create  and 
maintain  records  by  alternative  means 
*  *  *."i«  Conversely,  a  few  of 
commenters  argued  that;  (i)  the 
requirement  to  maintain  records  at  local 
offices  would  place  an  unfair 
competitive  burden  upon  smadler 
broker-dealers  who  do  not  have  the 
resoinces  to  utilize  imaging 
technology,'*^  and  (ii)  tiie  amendments 
would  have  a  disparate  impact  on  non- 
traditionally  organized  broker-dealers 
with  limited  businesses. '■♦''  In  addition, 
a  number  of  commenters,  while  not 
specifically  addressing  this  issue,  did 
argue  that  it  would  be  duplicative  to 
maintain  records  at  a  local  office  while 
also  maintaining  the  same  documents  at 
a  main  office.  In  response  to  these 
concerns  and  others,  the  Commission 
has  modified  the  amendments  to  allow 
firms  the  flexibility  to  promptly  produce 
records  at  the  offices  to  which  they 
relate  instead  of  maintaining  those 
records  at  the  offices, >*^  and  has  added 
exemptions  in  recognition  of  present 
business  practices.'** 


'♦»  Supra  note  9,  at  54411. 

'*^  Of  the  144  total  'comment  letters  "  on  file, 
seventeen  are  memos  by  the  staff  of  the  Commission 
relating  to  meetings  with  various  industry  groups, 
and  twelve  simply  request  that  the  comment  period 
be  extended. 

'"  See.  Comment  Letter  from  NASAA,  p.  7. 

'"  See.  Comment  Letters  from  Titan  Value 
Equities  Groups,  Inc.,  p.  3:  BenefitsCorp  Equities, 
Inc.,  p.  2;  and  One  Orchard  Equities,  Inc.  p.  2. 

'*«  See.  Comment  Letter  from  MML  Investor 
Services.  Inc.,  pp.  5  to  6. 

'*'  Paragraph  (k)  of  Rule  17a-4. 

■♦•See  paragraphs  (aM6)(ii)  and  (a)(17)(i)(D)  of 
Rule  178-3.  In  addition,  paragraph  (a)(17)  of  RufI 


The  Commission  believes  that  any 
burden  imposed  by  the  amendments  is 
justified  by  the  enhanced  investor 
protections  described  above.  Further,  as 
NASAA  pointed  out  in  its  comment 
letter,  when  addressing  Section  23(a) 
concerns,  "the  [amendments]  to  Rules 
17a-3  and  17a-4,  pursuant  to  a  directive 
by  Congress,  must  also  reflect  the  needs 
of  the  State  Secinities  Regulators  as  well 
as  federal  regulators. "'^^  In  addition,  by 
improving  examination  capabilities  of 
all  securities  regulatory  authorities,  the 
■  amendments  should  improve  investor 
confidence  in  broker-dealer  firms  and 
help  to  maintain  fair  and  orderly 
markets. 

Broker-dealers  with  larger  customer 
bases  would  have  correspondingly 
greater  obligations  under  the 
amendments  than  smaller  broker- 
dealers.  Accordingly,  any  burden  on 
competition  should  be  slight,  especially 
in  light  of  the  significant  regulatory 
benefits  discussed  above. 

X.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  regarding  the 
amendments  to  Rules  17a-3  and  17a-4 
under  the  Exchange  Act,'5o  which 
require  broker-dealers  to  maintain 
certain  additional  records,  specify  that 
certain  books  and  records  must  be 
maintained  at  each  office,  and  set  forth 
the  length  of  time  these  records  must  be 
kept,  has  been  prepared  in  accordance 
with  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  604). 

A.  Need  for  the  Rules  and  Rule 
Amendments 

As  discussed  more  fully  in  the  FRFA, 
these  amendments  are  intended  to 
provide  the  Commission,  SROs,  and 
State  Securities  Regulators  with  timely 
access  to  broker-dealers'  books  and 
records  to  conduct  effective 
examinations,  investigations  and 
enforcement  actions.  NSMIA  prohibits 
States  from  establishing  books  and 
records  rules  that  differ  from,  or  are  in 
addition  to,  the  Commission's  rules,  and 
provides  that  the  Commission  must 
consult  periodically  with  the  States 
concerning  the  adequacy  of  the 
Commission's  books  and  records 
rules,' 51  particularly  with  regard  to 
whether  the  Commission's  rules  satisfy 
State  Securities  Regulators'  need  to  have 


17a-3  was  modified  to  limit  the  requirement  to 
accounts  with  a  natural  person  as  the  customw. 

•"See Comment  Letter  from  NASAA.  p.  4. 

'50 15  U.S.C.  78a  et.  seq..  adopted  on  October  11, 
1996. 

'"  15  U.S.C  7Bo(h). 
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records  readily  accessible  for  their 
examinations. '^2 

If  these  amendments  are  not  adopted, 
the  Commission  believes  that  the 
Commission  staff  and  State  Securities 
Regulators  will  be  hampered  in  their 
efforts  to  obtain  documentation,  because 
the  books  and  records  that  broker- 
dealers  maintain  may  not  always  be 
sufficient  or  in  such  order  as  to  enable 
regulators  to  conduct  thorough  and 
effective  examinations,  investigations, 
and  enforcement  proceedings.  The 
Commission  further  believes  that  a 
failure  to  re-establish  certain  customer 
protection  safeguards  present  in  the 
marketplace  prior  to  the  enactment  of 
NSMIA  would  reduce  the  regulatory 
oversight  of  broker-dealers.  In  addition, 
the  Commission  believes  that  this  may 
also  reduce  customer  confidence  in  the 
marketplace,  which  would  be 
detrimental  to  market  integrity  and 
capital  formation. 

B.  Small  Entities  Subject  to  the  Rule 

It  is  expected  that  these  amendments 
will  affect  the  approximately  1,000 
broker-dealers  that  fall  within  the 
category  of  "small  business"  "^  ("Small 
Business  Broker-Dealers").  The 
amendments  would  affect  these  Small 
Business'  Broker-Dealers  because  they, 
like  other  broker-dealers,  would  have  to 
create  and  maintain  certain  additional 
books  and  records  and  would  have  to 
provide  access  to  specific  books  and 
records  at  each  office.  An  OTC 
Derivatives  Dealer  would  not  be 
considered  a  small  entity  because  of  the 
minimiun  net  capital  requirement. 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  appeared 
in  die  Reproposing  Release,"*  where 
the  Commission  specifically  requested 
comment  with  respect  to  the  IRFA.  In 
response  to  the  Reproposing  Release, 
the  Commission  received  only  one 
comment  letter  specifically  concerning 


>52  See  supra  note  8. 

'"  Pursuant  lo  17  CFR  240.0-10.  the  term  "small 
business"  or  "small  organization"  when  used  with 
reference  to  a  broker  or  dealer  means  a  broker  or 
dealer  that:  (i)  had  total  capital  (net  worth  plus 
subordinated  liabilities)  of  less  than  S500,000  on 
the  date  its  audited  financial  statements  for  the 
prior  fiscal  year  were  prepared  pursuant  to  17  CFR 
240.17-5(d)  or,  if  not  required  to  file  such       •" 
statements,  a  broker-dealer  that  had  total  net  capital 
(net  worth  plus  subordinated  liabilities)  of  less  than 
SSOO.OOO  on  the  last  business  day  of  the  preceding 
fiscal  year  (or  in  the  time  that  it  has  been  in 
business,  if  shorter);  and  (ii)  is  not  affiliated  with 
any  person  (other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization  as  defined 
in  17  CFR  240.0-10.  In  addition.  Exchange  Act 
Release  No.  40122  (June  24.  1998)  63  FR  35508 
(June  30, 1998)  recently  amended  standard  that 
defines  what  it  means  to  be  "affiliated"  with  any 
person  that  is  hot  a  small  business. 

IS*  See  supra  note  9. 


the  IRFA. '55  In  addition,  three  other 
commenters  addressed  aspects  of  the 
reproposed  rules  and  rule  amendments 
that  could  potentially  affect  small 
businesses. '58 

"The  commenter  that  did  specifically 
discuss  the  IRFA  stated,  "The  Initial 
Regulatory  Flexibility  Analysis  does  not 
give  careful  consideration  to  the 
economic  impact  on  [broker-dealers  that 
limit  their  business  in  certain  ways'^^J 
of  the  new  account  cards,  blotter 
records,  and  signatures  of  principals  on 
accoimt  cards."  However,  the 
Commission  has  carefully  considered 
the  economic  impact  of  these  rules  on 
various  types  of  broker-dealers. 
Furthermore,  the  Commission  notes  that 
the  commenter  does  not  take  into 
account  the  fact  that,  even  with  respect 
to  broker-dealers  that  limit  their 
business,  existing  NASD  rules 's*  require 
that  broker-dealers  maintain  certain 
customer  accmmt  information, 
including  the  signature  of  a  principal 
accepting  the  account,  and  that  Ride 
17a-3(a)(l)  '^a  presently  requires  that 
broker-dealers  retain  blotter  records. 
The  Commission  has  amended  new 
paragraph  17a-3{a)(17)  to  provide  an 
exemption  from  obtaining  certain 
information  where  broker-dealers  have 
no  Federal  or  SRO  suitability 
requirement  and  are  therefore  not 
otherwise  required  to  obtain  that 
information. 

Of  the  three  commenters  that 
addressed  aspects  of  the  reproposed 
rules  and  rule  amendments  that  could 
potentially  affect  small  businesses,  one 
stated,  "Itjhe  proposal  to  require  blotters 
in  local  offices  may  cause  an  initial 
financial  burden  to  firms  which  have 
*  *  *  three  or  less  broker  offices."  '^ 
Another  argued  that  the  requirement  to 
maintain  records  at  local  offices 
"place[s]  an  imfair  competitive  burden 
on  smaller  broker-dealers  who  do  not 
have  the  resources  to  image  the  required 
dociunents  and  place  them  upon  a 
network  that  is  available  to  both  the 
firm's  principal  office  and  the  local 
branch."  '8'  While  the  amendments  as 
reproposed  would  require  that  firms 
maintain  certain  records  in  each  local 
office  or  produce  those  records  within 


">  See  Comment  Letter  from  American  Council  of 
Life  Insurance,  p.  16. 

>5e  See  Comment  Letters  bom  Titan  Value 
Equities  Group,  Inc..  pp.  2-3;  Lawrence  Lowman. 
p.  1;  and  John  Hancock  Distributors,  Inc..  p.  3. 

'"E.g..  broker-dealers  which  only  facilitate 
transactions  in  certain  types  of  products  or  broker- 
dealers  which  do  not  make  recommendations. 

t^  See  e.g..  NASD  Rule  3110(c). 

<"  17  CFR  240.17a-»(a)(l). 

180  5ee  Comment  Letter  from  Lawrence  Lowman. 
p.l. 

>•'  See  Comment  Letter  from  Titan  Value 
Equities,  p.  3. 


the  same  business  day  that  they  are 
requested,  the  amendments  have  been 
changed  in  order  to  give  firms  the 
flexibility  to  produce  those  records 
promptly  when  they  are  requested  by  a 
representative  of  a  seciuities  regulatory 
authority.  This  change  significantly 
reduces  the  cost  of  the  amendments  for 
most  firms.  In  addition,  recognizing  that 
broker-dealers  may  not  be  required  to 
maintain  those  records  under  SRO  rules 
or  other  regulations,  the  Commission 
has  attempted  to  reduce  the  impact  of 
these  amendments  on  firms  that  engage 
in  certain  specialized  types  of 
businesses  by  changing  the  amendments 
to  allow  those  broker-dealers  to  utilize 
records  they  presently  create  and 
maintain  in  compliance  with  SRO  or 
other  rules  and  prudent  business 
practices. 

Another  firm  contended  that  the 
requirement  to  update  account  records 
is  unduly  burdensome  on  smaller  firms 
because  such  firms  lack  the  automation 
to  perform  that  task  quickly  and  without 
additional  personnel.'"  The 
Commission  has  attempted  to  make 
these  amendments  sufficienUy  flexible  , 
to  accommodate  different  types  of 
operational  systems,  and  broker-dealers 
may  choose  the  operational  methods 
that  best  suit  their  business  in  order  to 
comply  with  the  amendments. 

Lastly,  another  firm  disagreed  with 
the  Commission's  statement  in  the 
Reproposing  Release  that,  "[l]arger 
broker-dealers  would  have 
correspondingly  greater  obligations 
under  the  amendments, " '"  stating, 
"the  'wire  house'  firms  will  be  virtually 
unaffected  by  this  proposal,"  because 
"wire  houses  *   •  *  have  very  few  small 
offices.  "  '**  To  the  extent  that  Small 
Business  Broker-Dealers  service  fewer 
customer  accounts,  employ  fewer 
associated  persons,  and  operate  fewer 
offices  than  larger  broker-dealers,  they 
will  be  affected  by  the  rule  in 
proportion  to  their  size. 

C.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

Most  broker-dealers,  including  Small 
Business  Broker-Dealers,  already 
maintain  many  of  the  records  specified 
in  the  amendments  in  the  ordinary 
course  of  business.  The  Commission's 
intent  has  been  to  minimize  the  impact 
of  the  amendments  on  all  broker-dealers 
by  limiting,  consistent  with  the 
objectives  of  the  amendments,  the 
number  of  instances  in  which  broker- 
dealers  would  be  obligated  to  create  or 


>«'yd.,  p.  2. 

'•'  See  Comment  Letter  bom  John  Hancock 
Distributors.  Inc..  p.  3. 
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maintain  records  that  they  do  not 
already  maintain  in  the  ordinary  course 
of  business.  In  addition,  the 
amendments  were  designed  to  be 
sufficiently  flexible  to  acconunodate 
different  types  of  recordkeeping 
systems,  and  broker-dealers  may  choose 
the  format  in  which  they  wish  to 
maintain  those  records. 


D.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

As  discussed  further  in  the  FRFA,  the 
Commission  has  attempted  to  minimize 
the  economic  impact  these  amendments 
might  have  on  broker-dealers,  including 
Small  Business  Broker-Dealers,  while 
still  achieving  the  overall  objective  of 
assuring  that  regulators  have  the  ability 
to  perform  effective  examinations, 
including  examinations  for  sales 
practice  issues.  In  response  to 
comments  elicited  by  the  Reproposing 
Release,  many  signiflcant  changes  were 
made  to  the  amendments  to  reduce  the 
burdens  associated  with  these 
amendments. 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  signiflcant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  The  Commission  considered 
the  following  alternatives:  (i)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (ii)  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rules 
for  small  entities;  (iii)  the  use  of 
performance  rather  than  design 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  The  Commission  also 
considered  whether  these  alternatives  to 
the  reproposed  rules  and  rule 
amendments  would  accomplish  the 
stated  objectives  of  improving  the 
effectiveness  of  the  Commission's  and 
State  regulatory  agencies'  ability  to 
perform  investigations,  examinations 
and  enforcement  actions. 

The  additional  burdens  placed  on 
Small  Business  Broker-Dealers  will  vary 
depending  upon  the  number  of 
customer  accoimts  at  the  firm,  the 
number  of  associated  persons  employed 
by  the  firm,  and  the  number  of  offices 
that  the  firm  operates.  Further,  the  rule 
provides  substantial  flexibility  in  the 
manner  in  which  firms  may  comply 
with  the  amendments.  Additiondly,  the 
Commission  believes  that  obtaining 
essential  information  regarding  the  sales 
practices  of  all  broker-dealers,  including 
Small  Business  Broker-Dealers,  is 
necessary  to  permit  securities  regulators 


to  effectively  oversee  the  seciuities 
markets  and  protect  investors;  therefore, 
the  Commission  does  not  believe  that 
establishing  differing  compliance  or 
reporting  requirements  for  Small 
Business  Broker-Dealers  would  be 
appropriate. 

■Phe  Commission  believes  that  the 
proposal  could  not  be  formulated 
differently  for  Small  Business  Broker- 
Dealers  and  still  achieve  the  stated 
objectives.  The  Commission  has 
considered  Small  Business  Broker- 
Dealers  in  developing  the  amendments 
and  has  determined  that  all  types  of 
broker-dealers,  including  Small 
Business  Broker-Dealers,  engage  in  sales 
practice  abuses;  therefore,  the 
Coinmission  does  not  believe  that 
further  clarification,  consolidation,  or 
simplification  of  the  proposed 
amendments  would  be  appropriate.  As 
stated  previously,  however,  the 
Commission  has  made  every  effort  to 
assure  that,  to  the  extent  possible,  the 
amendments  require  broker-dealers  to 
maintain  the  same  types  of  records 
required  under  other  federal  and  SRO 
rules  or  that  firms  usually  maintain  as 
part  of  their  present  business  practices, 
and  has  highlighted  instances  where 
records  that  broker-dealers  presently 
maintain  may  serve  to  fulfill  the 
requirements  under  these  amendments. 

The  Commission  does  not  believe  that 
it  would  be  appropriate  to  use 
performance  standards,  rather  than 
design  standards,  with  relation  to  these 
amendments.  Because  information  must 
be  collected  and  maintained  in  a 
uniform  manner  to  be  useful,  design 
standards  are  necessary  to  achieve  the 
objectives  of  the  proposal.  Any 
additional  burden  placed  on  broker- 
dealers  by  these  amendments  is 
dependent  on  the  number  of  accoiuits 
serviced,  the  number  of  associated 
persons  employed,  and  the  number  of 
offices  operated.  Thus,  although  the  use 
of  performance  standards  would  be  an 
inappropriate  measure  with  relation  to 
these  amendments,  the  standards  used 
do  take  into  account  the  size  of  each 
firm.  The  Commission  also  notes  that 
the  recordkeeping  requirements  permit 
broker-dealers  to  keep  records  in 
different  formats  or  systems  as  long  as 
specified  information  can  be  sorted  and 
produced  upon  request. 

Lastly,  customers  may  be  exposed  to 
fraud  and  sales  practice  violations  by 
Small  Business  Broker-Dealers  as  well 
as  other  firms.  Exempting  Small 
Business  Broker-Dealers  from  coverage 
of  the  rules,  or  any  part  thereof,  would 
create  a  gap  in  industry  oversight,  where 
regulatory  authorities  may  be  unable  to 
obtain  documentation  necessary  to 
conduct  comprehensive  examinations  of 


Small  Business  Broker-Dealers. 
Therefore,  the  Commission  believes  that 
it  should  not  exempt  Small  Business 
Broker-Dealers  from  the  requirements  of 
the  amendments. 

The  Commission  believes  that 
enacting  the  amendments  in  their 
present  form  is  the  best  way  to  assure 
that  regulators  have  the  ability  to 
perform  effective  examinations, 
including  examinations  for  sales 
practice  issues,  and  that  no  less 
burdensome  alternatives  are  available  to 
accomplish  the  objectives  of  the 
amendments.  As  stated  previously,  after 
NSMIA,  States  were  constrained  from 
"establishing  books  and  records  rules 
that  differ  from,  or  are  in  addition  to  the 
Commission's  ndes."  '^^  The  States  play 
an  integral  role  in  achieving  customer 
protection  by  performing  examinations 
on  broker-dealers  within  their 
jurisdiction  and  reviewing  for  sales 
practice  violations.  Without  these 
amendments,  the  States  may  be  imable 
to  obtain  those  books  and  records 
necessary  to  conduct  comprehensive 
examinations.  Finally,  the  Commission 
believes  that  most  Small  Business 
Broker-Dealers  currently  maintain 
certain  of  the  additional  records 
specified  in  the  amendments. 

A  copy  of  the  FRFA  may  be  obtained 
by  contacting  Botmie  L.  Gauch, 
Attorney,  United  States  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-1001. 

XI.  Paperwork  Reductioii  Act 

Certain  provisions  of  the  amendments 
contain  "collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.i«^ 
The  Commission  has  submitted  the 
amendments  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11  under  the 
title  "Books  and  Records  Rule 
Amendments."  The  rules  being 
amended  contain  ciurently  approved 
collections  of  information  under  OMB 
control  numbers  3235-0033  and  3235- 
0279  respectively.  The  collections  and 
maintenance  of  information,  and  the 
reports  made  to  the  SEC  and  others  that 
are  required  piusuant  to  Rules  17a-3 
and  17a-4  are  mandatory.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber. 


"» 15  U.S.C.  780(h). 
'•"44U.S.C.  3502rtseq. 
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A.  Collection  of  Information  Under  the 
Amendments 

As  discussed  previously  in  this 
release,  the  Books  and  Records  Rule 
Amendments  would  require  registered 
broker-dealers  to  maintain  additional 
records  with  respect  to  purchase  and 
sale  documents,  customer  information, 
associated  person  information,  customer 
complaints  and  certain  other  matters. 

B.  Proposed  Use  of  Information 

The  information  collected  pursuant  to 
the  Books  and  Records  Rule 
Amendments  would  be  used  by  the 
Commission,  SROs,  and  other  securities 
regulatory  authorities  for  examinations, 
investigations,  and  enforcement 
proceedings  regarding  broker-dealers 
and  associated  persons.  No 
governmental  agency  would  regularly 
receive  any  of  the  information  described 
above.  Instead,  the  information  would 
be  stored  by  the  registered  broker-dealer 
and  made  available  to  the  various 
securities  regulatory  authorities  as 
required  to  facilitate  examinations, 
investigations,  and  enforcement 
proceedings.  To  comply  with  the 
amendments  that  require  broker-dealers 
to  update  customer  account  records  at 
least  once  every  36  months,  broker- 
dealers  would  have  to  furnish  the 
customers  with  copies  of  their  account 
records.  This  requirement  and  the 
estimated  burden  associated  with  it  are 
discussed  in  detail  below. 

C.  Respondents 

The  Books  and  Records  Rule 
Amendments  would  apply  to  all  of  the 
approximately  7,217  active  broker- 
dealers  that  are  registered  with  the 
Commission.'^^ 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

The  hour  burden  of  the  Books  and 
Records  Rule  Amendments  is  difficult 
to  ascertain,  because  any  additional 
burdens  would  vary  widely  due  to 
differences  in  broker-dealer  activity 
levels  and  ciurent  recordkeeping 
systems  employed  by  the  broker-dealers. 
Therefore,  the  estimates  in  this  section 
are  based  on  averages  among  the  various 
types  and  sizes  of  broker-dealers. 


■B' Of  approximately  7.739  broker-dealers 
registered  with  the  Commission,  approximately  341 
are  not  yet  active  because  their  registration  is 
pending  SRO  approval  and  approximately  181  are 
inactive  because  they  have  ceased  doing  a  securities 
business  and  have  Hied  a  Form  BDW  with  the 
Commission.  Of  these  7,217  active,  registered 
broker-dealers,  three  are  registered  OTC  Derivatives 
Dealers.  OTC  Derivatives  Dealers  are  a  special  class 
of  broker-dealers  that  limit  their  business  to  dealer 
activities  in  eligible  over-the-counter  derivative 
instruments  and  that  meet  certain  financial 
responsibility  and  other  requirements. 


Recognizing  that  large  broker-dealers 
maintaining  over  100,000  customer 
accounts  are  generally  more  automated 
than  small  broker-dealers  maintaining 
less  than  100,000  customer  accounts 
with  relation  to  certain  of  the 
amendments,  the  Commission  has 
attempted  to  provide  for  these 
differences  in  its  calculations. 

Most  of  the  requirements  of  the  Books 
and  Records  Rule  Amendments  involve 
collections  of  information  that  broker- 
dealers  already  maintain  pursuant  to 
prudent  business  practices  or  to  comply 
with  existing  SRO  regulations.  While 
some  of  the  comment  letters  argued  that 
the  Commission's  estimates  set  forth  in 
the  Reproposing  Release  were  low,  few 
contained  actual  alternative  cost 
estimates,  and  none  contained  estimates 
which  could  be  applied  generally  to 
broker-dealer  firms.  The  Commission 
has  increased  its  estimation  of  the 
expected  biuden  of  the  amendments 
where,  in  general,  commenters  felt  that 
the  estimates  were  too  low,  and  has 
provided  a  more  detailed  explanation  of 
its  estimates  where  it  believes  the 
amendments  will  impose  little  or  no 
additional  burden  on  broker-dealers.  In 
addition,  in  response  to  the  comments 
received  relating  to  the  Reproposing 
Release,  the  Commission  modified  its 
proposal  and  adopted  amendments  that 
reduce  the  amount  of  additional  records 
that  firms  will  be  required  to  create  and 
maintain. 

l.Rulel7a-3 

The  amendments  modify  Rule  1 7a-3 
by,  among  other  things,  requiring 
broker-dealers  to  send  account 
information  to  customers  for  verification 
within  30  days  of  accoimt  opening  and 
at  least  once  every  36  months  thereafter. 
As  stated  above,  the  total  number  of 
accounts  that  would  need  to  be 
contacted  for  updating  is  70,500.000. '»" 
Approximately  70  of  the  7,217  active, 
registered  broker-dealers  maintain  over 
100,000  accoimts,  and  the  remaining 
broker-dealers  (7,147)  maintain  less 
than  100,000  accoimts  each.  Of  the 
70,500,000  accounts  which  may  be 
affected  by  these  amendments, 
approximately  68,385,000  (or  97%)  are 
maintained  at  these  large  broker-dealers, 
and  2,115.000  (or  3%)  are  maintained  at 
broker-dealers  with  less  than  100,000 
accounts  each. 

The  Commission  estimates  that,  as 
their  processes  are  more  automated,  it 
will  take  large  broker-dealers  an  average 
of  1 V2  additional  minutes  per  account 
every  three  years, >^^  thus  requiring  large 


broker-dealers  to  spend  an  additional 
569.875  hours  per  year  (68,385,000 
account  records/3  years  x  1.5  minutes  / 
60  minutes)  to  send  account  information 
to  customers.  As  smedl  broker-dealers 
utilize  processes  which  are  more 
manual  in  nature,  ^^^  the  Commission 
estimates  that  it  will  take  small  broker- 
dealers  an  average  of  7  minutes  per 
account  1^'  every  three  years,  thus 
requiring  small  broker-dealers  to  spend 
an  additional  82,250  hours  per  year 
(2,115.000  account  records/3  years  x  7 
minutes/60  minutes)  to  send  account 
records  to  customers.  Thus  the  total 
additional  burden  on  the  industry  to 
send  accoimt  records  to  customers  is 
652.125  hours. 

The  Commission  estimates  that 
approximately  20%  '^2  of  the  customers 
from  whom  tnformation  is  requested 
will  update  their  account  record 
resulting  in  4,700,000  updated  account 
records  each  year  (70,500,000/3  years  x 
20%).  The  Commission  estimates  that  it 
would  take,  on  average,  5  minutes  for 
large  broker-dealers  to  update  each 
account  and  10  minutes  '^^  for  small 
broker-dealers  to  update  each  account, 
resulting  in  an  additional  burden  of 
403,417  hours  per  year  ((4,559,000 
account  records  x  5  minutes/60 
minutes)  +  (141,000  account  records  x 
10  minutes/60  minutes)).  This  estimate 
takes  into  account  the  amount  of  time  it 
would  take  to  receive  the  returned  data 
and  input  any  changes  into  the  account 
record.  While  it  is  acknowledged  that 
some  customers  will  provide  broker- 
dealers  with  changes  to  their  account 
information  outside  of  this  update 
process,  as  those  are  changes  broker- 
dealers  must  contend  with  in  the 
present  environment,  the  amendments 
create  no  additional  burden  in  this 
regard.  Broker-dealers  presently 
maintain  current  account  records  in  the 
ordinary  course  of  their  business 
because  existing  SRO  rules  require  them 
to  maintain  current  information  about 
their  customers. 

If  a  customer  has  provided  the  broker- 
dealer  with  updated  account  record 
information,  under  paragraphs 
(a)(17)(i)(B)  [2)  and  (3)  of  Rule  17a-3  the 
broker-dealer  must  send  a  copy  of  the 
revised  account  record  to  the  customer 
within  30  days  after  it  received 
notification  of  the  change  or,  under 
paragraph  (a)(17)(i)(B)(d),  the  broker- 


^^  Supra  note  117. 

'""The  Commission,  in  its  Reproposal,  estimated 
that  it  would  take  broker-dealers  10  seconds  to 


furnish  the  account  record  to  customers.  Because 
many  commenters  contended  that  this  estimate  was 
too  low.  the  Commission  raised  its  estimates. 

""Supra  note  121. 

'"  See  Comment  Letter  from  Comerica  Securities, 
p.  2. 

"'See Comment  Letter  bvm  Merrill  Lynch,  p.  7. 

"'  See  Comment  Letter  from  Titan  Value 
Equities.  Inc.,  p.  2. 
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dealer  may  send  the  notification  with 
the  next  statement  mailed  to  the 
customer.  The  Commission  estimates 
that,  in  addition  to  the  70,500.000 
updated  accoimt  records  discussed 
above,  3.525,000  customers  (5%  of  the 
70,500,000  accounts  for  which  firms 
will  be  required  to  make  the  accoimt 
record)  will  initiate  changes  to  their 
account  records  on  a  yearly  basis,  just 
as  they  do  now,  with  no  prompting  from 
any  account  record  mailing.  The 
Commission  estimates,  as  stated  above, 
that  it  will  take  large  broker-dealers  1  Vz 
minutes  and  smaller  broker-dealers  7 
minutes  to  send  out  account 
information  to  each  customer  who 
updated  their  account.  The  Commission 
estimates  that  8,225.000  {4.700,000  + 
3,525,000)  customers  will  update  their 
accoimt  record,  and  that  broker-dealers 
will  spend  an  additional  228,244  hours 
each  year  ((7.978.250  account  records  x 
1.5  minutes  /  60  minutes)  +  (246,750 
account  records  x  7  minutes  /  60 
minutes))  sending  the  updated  accoimt 
records  to  customers. 

The  amendments  also  impose  a 
requirement  that  broker-dealers  obtain 
the  following  additional  information  for 
each  account  with  a  natural  person  as 
the  customer:  the  customer  name,  tax 
identification  number,  address, 
telephone  number,  date  of  birth, 
employment  status,  annual  income,  net 
worth,  investment  objectives,  and  the 
signature  of  the  associated  person  and  a 
principal.  Present  Rule  17a-3(a)(9) 
already  requires  that  a  firm  maintain  a 
record  of  a  customer's  name  and 
address.  Further,  SRO  rules  require  that 
firms  obtain  and  maintain  records  of: 
whether  a  customer  is  of  legal  age  (firms 
usually  obtain  a  customer's  date  of  birth 
to  satisfy  this  requirement),  the 
signature  of  the  registered  representative 
and  principal,  a  customer's  tax 
identification  number,  the  customer's 
occupation,  and  whether  or  not  the 
customer  is  associated  with  another 
broker-dealer.'^*  In  addition,  certain 
SRO  rules  require  that  before  making 
any  recommendations  to  customers, 
broker-dealers  obtain  information, 
regarding  the  customer's  annual  income, 
net  worth,  and  the  investment  objectives 
for  the  account  in  question  in  order  to 
formulate  a  basis  for  any      | 
recommendation.'^^  ' 

In  addition,  the  amendments  require 
that,  if  the  account  is  a  discretionary 
account,  the  firm  must  obtain  (i)  The 
signature  of  the  customer  granting 
discretion,  (ii)  the  date  discretion  was 
granted,  and  (iii)  the  signature  of  the 


person  to  whom  discretion  was  granted. 
Certain  SRO  rules  require  that  for 
discretionary  accounts,  broker-dealers 
must  obtain  the  signature  of  the  person 
who  was  granted  discretion,  and  the 
date  discretion  was  granted.' ^^  while 
other  SRO  rules  require  that  firms 
obtain  written  authorization  of  the 
customer  before  exercising  discretion  in 
an  account."'^  Further,  the  Commission 
believes  that  obtaining  these  records  is 
a  prudent  business  practice  followed  by 
most  broker-dealers  to  avoid  disputes 
with  customers. 

In  addition  to  the  account  record 
requirements,  the  amendments  require 
broker- dealers  to  keep  certain  records 
regarding  their  associated  persons, 
including  all  agreements  pertaining  to 
the  associated  persons  relationship  with 
the  broker-dealer  and  a  summary  of 
each  associated  person's  compensation 
arrangement."^  a  record  delineating  all 
identification  numbers  relating  to  each 
associated  person, '^^  a  record  of  the 
office  at  which  each  associated  person 
regularly  conducts  business, '*°  and  a 
record  as  to  each  associated  person 
listing  transactions  for  which  that 
person  will  be  compensated.'^'  The 
Commission  believes  that  broker-dealers 
generally  create  and  maintain  these 
records  under  prudent  recordkeeping 
procedures.  Therefore,  the  Commission 
estimates  that,  on  average,  these  records 
would  require  each  broker-dealer  to 
spend  approximately  30  minutes  each 
year  to  ensure  that  it  is  in  compliance 
with  these  amendments,  a  total  of  about 
3.609  hours  {(7.217  broker-dealers  x  30 
minutes/60  minutes). 

The  amendments  also  require  broker- 
dealers  to  keep  a  record  relating  to 
written  customer  complaints  that 
includes:  the  complainant's  name, 
address,  and  account  number;  the  date 
the  complaint  was  received;  the  name  of 
any  associated  person  identified  in  the 
complaint;  a  description  of  the  nature  of 
the  complaint;  and,  the  disposition  of 
the  complaint.  In  order  to  account  for 
differing  broker-dealer  practices,  the 
Commission  has  provided  broker- 
dealers  with  an  alternative;  instead  of 
creating  what  may  be  a  new  record, 
broker-dealers  can  simply  maintain  a 
copy  of  each  complaint,  along  with  a 
record  of  the  disposition  of  the 
complaint. '*2  Firms  are  presently 
required  to  maintain  copies  of  all 
communications  under  Rule  1 7a- 


4(b)(4),  and  certain  SRO  rules  require 
that  members  maintain  copies  of  all 
written  complaints  and  a  record  of  the 
actions  taken  by  the  broker-dealer  in 
specified  offices,  and  that  copies  of 
options-related  complaints  be 
maintained  in  both  the  main  office  and 
in  the  branch  office  to  which  they 
relate. '"3  Most  firms  maintain  copies  of 
all  complaints  and  related  information 
and  documents  at  their  headquarters, 
and  some  already  maintain  both  option 
and  non-option  complaints  at  all  offices 
as  well.  While  the  Reproposal  would 
have  required  that  complaints  relating 
to  an  office  be  maintained  in  that  office 
or  be  produced  on  the  business  day  they 
are  requested,  the  amendments  as 
adopted  require  only  that  records  of 
complaints  for  an  office  be  produced 
promptly  at  the  office  to  which  the 
complaints  relate. 

The  amendments  also  require  broker- 
dealers  to  make  records  which  indicate 
that  they  have  complied  with  applicable 
regulations  of  certain  securities 
regulatory  authorities,'*'  which  list 
persons  who  can  explain  the 
information  in  the  broker-dealer's 
records. '^5  and  that  list  principals 
responsible  for  establishing  compliance 
policies  and  procedures.'*^  Firms 
presently  maintain  records  to  evidence 
compliance  with  SRO  and  other  rules; 
therefore,  no  additional  burden  is 
created  by  this  amendment.  The 
Commission  believes  that  broker-dealers 
presently  maintain  lists  of  principals  or 
branch  managers  responsible  for 
supervising  each  of  their  offices  under 
applicable  SRO  rules,  and  that  they  also 
have  lists  of  associated  persons 
operating  out  of  each  office  location. 
Under  certain  SRO  rules,  broker-dealers 
must  presentiy  have  supervisory 
systems  in  place  that  include 
identification  of  principals  responsible 
for  reviewing  the  firm's  procedures  and 
taking  action  to  achieve  compliance 
with  applicable  securities  laws, 
regulations  and  rules.'"'  The 
Commission  estimates,  therefore,  that 
on  average  each  broker-dealer  would 
spend  10  minutes  each  year  to  ensure 
compliance  with  these  requirements, 
jrielding  a  total  additional  burden  of 
about  1,203  hours  ((7.217  broker-dealers 
X  10  minutes/60  minutes). 

The  amendments  relating  to  order 
tickets  require  that  broker-dealers  note, 
in  addition  to  information  already 
required,  the  identity  of  the  associated 


•'«  See  NASD  Rules  3110(c)  and  IM-2860-2.  and 
NYSE  Rules  405.  407.  410A.  and  721.10. 
>'>  See  e.g..  NASD  Rule  2310(b)  and  lM-2860-2. 


""Supra  note  158. 

•"  See  e.g..  NYSE  Rule  408. 

"■Supra  note  126. 

'^Supro  note  127. 

'•"Supra  note  128. 

••'Supro  note  129. 

«« 17  CFK  240.17a-3(aMl8Mi)- 


103  Supra  note  136. 

"»« 17  CFR  240.17a-3(a)(17)(ii)  and  17  C3TI 
24O.17a-3(a)(20). 
'"Supra  note  133. 
'""Supra  note  134. 
'"'Supra  note  135. 
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person  responsible  for  an  account  and 
the  identity  of  the  person  who  accepted 
the  order,  and  whether  the  order  was 
entered  pursuant  to  discretionary 
authority.  In  addition,  the  amendments 
to  Rule  17a-3(a)(6)  require  that  firms 
record  the  time  an  order  was  received 
from  a  customer,  and  the  amendments 
to  Rule  17a-3(a)(7)  require  that  firms 
make  a  record  of  any  modifications  to 
an  order.  SRO  rules  already  require  that 
firms  record,  maintain,  and  in  some 
cases  report,  the  time  an  order  was 
received,  and  information  regarding 
modification  and  cancellation  including 
instructions  and  the  time.'**  Further, 
firins  who  assign  associated  persons  to 
particular  accounts  usually  refer  the 
customer  to  that  person  to  initiate 
transactions.  The  identity  of  the  person 
who  accepted  the  order  from  the 
customer,  whether  or  not  it  was  the 
person  assigned  to  the  account,  is 
generally  recorded  and  maintained  at 
the  present  time  by  firms  as  a  prudent 
business  practice  that  assists  the  firm  in 
properly  supervising  the  activities  of 
their  associated  persons  and  assuring 
that  commissions  are  properly  paid.  In 
addition,  the  amendment  to  Rule  17a- 
3(a)(6)  contains  an  exception  for 
transactions  done  on  a  "subscription- 
way"  basis,  where  an  application  or 
subscription  agreement  is  sent  to  the 
issuer  in  place  of  an  order  ticket.  For 
these  t)rpes  of  transactions,  broker- 
dealers  may  keep  the  application  or 
subscription  agreement  in  the  place  of 
the  order  ticket.  Thus  the  Commission 
does  not  believe  that  the  amendments  to 
Rules  17a-3(a)(6)  and  17a-3(a)(7)  will 
cause  any  additional  burden. 

In  total,  the  Commission  estimates 
that  compliance  with  the  amendments 
to  Rule  17a-3  will  require  an  additional 
1,288,598  hours  (1,283,786 '««  + 
3,609 '9° +  1,203"'). 

2.  Rule  17a-4 

The  amendments  modify  Rule  17a-4 
by  requiring  broker-dealers  to  maintain 
certain  additional  books  and  records, 
including  a  record  listing  all  persons 
who  are  qualified  to  explain  a  broker- 
dealer's  books  and  records.  The 
amendments  also  require  broker-dealers 
to  make  available  certain  records  at  each 
office.  As  discussed  above,  new  Rule 
17a-4(k)  was  modified  to  provide  that, 
instead  of  requiring  that  firms  either 
'maintain  copies  of  records  in  the  office 
to  which  they  pertain,  broker-dealers 
now  have  the  option  of  producing 
certain  records  which  relate  to  a 


'•"Supra  note  102. 

'•«  17  CFR  240.17a-3(a)(17). 

""  17  CTR  240.17»-3(12)  and  (19). 

'•'  17  CFR  24O.17«-3(a)(20)  to  (22). 


particular  office  "promptly."  This 
significantly  reduces  the  additional 
burden  caused  by  the  amendments  to 
Rule  17a-4. 

The  amendments  also  increase  the 
amount  of  time  broker-dealers  must 
maintain  certain  records.  Broker-dealers 
generally  maintain  these  records  to 
comply  with  other  federal  or  SRO  Rules 
or  in  the  normal  course  of  business. 
These  records  include,  (i)  information 
relating  to  the  principals  responsible  for 
reviewing  and  updating  policies  and 
procedures,  (ii)  copies  of  Forms  BD, 
BDW  and  amendments  thereto,  (iii) 
copies  of  compliance,  supervisory,  and 
procedures  manuals,  (iv)  customer 
account  records,  (v)  order  ticket 
information,  (vi)  records  relating  to 
compensation  of  associated  persons, 
(vii)  evidence  of  compliance  with  SRO 
advertising  and  sales  literature  rules, 
(viii)  exception  reports,  and  (ix) 
specialized  reports  produced  pursuant 
to  an  order  or  settlement. 

Based  upon  the  information  above, 
and  due  to  the  fact  that  the  amendments 
to  Rule  17a-4  require  only  that 
information  be  kept  for  prescribed 
periods  of  time,  the  Commission 
estimates  that,  on  average,  each  broker- 
dealer  would  spend  four  hours  each 
year  to  ensure  that  it  is  in  compliance 
with  the  amendments  to  Rule  17a— 4  and 
to  produce  required  records  promptly  at 
an  office  when  so  required.  "Therefore, 
the  Oimmission  estimates  that 
compliance  with  the  amendments  for 
Rule  17a— 4  would  require  an  additional 
28,868  hours  each  year  ((7,217  broker- 
dealers  x  4  hours). 

E.  Request  for  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to — 
(i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (ii)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (iii)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  (iv)  Minimize  the  burden 
of  the  collections  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  The  Conunission 
encourages  commenters  to  identify  and 
supply  any  relevant  data,  analysis  and 
estimates  concerning  the  burden  of  the 
proposed  rules,  especially  where  any 
commenter  believes  the  Commission's 
estimates  to  be  inaccurate. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 


requirements  proposed  above  should 
direct  them  to  the  following  persons:  (1) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulator^'  Affairs, 
Office  of  Management  and  Budget, 
Room  10102.  New  Executive  Office 
Building.  Washington.  DC  20503:  and 
(2)  Jonathan  G.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609  with  reference  to  File  No. 
S7-26-98.  OMB  is  required  to  make  a 
decision  concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  The  (^mmission  has 
submitted  the  proposed  collections  of 
information  to  OMB  for  approval. 
Requests  for  the  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 
be  in  writing,  refer  to  File  No.  S7-26- 
98.  and  be  submitted  to  the  Securities 
and  Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth 'Street. 
NW.,  Washington,  DC  20549. 

Xn.  statutory  Basis 

The  amendments  are  adopted 
pursuant  to  the  authority  conferred  on 
the  Commission  by  the  Exchange  Act, 
including  Sections  17(a)  and  23(a). 

List  of  Sub)ects  in  17  CFR  Parts  240  and 
242 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17  Chapter  n  of  the 
Code  of  Federal  Regulation  is  amended 
as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
is  amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77i. 
77s,  77Z-2,  77z-3.  77eee.  77ggg.  77nnn. 
77SSS.  77m.  78c.  79d,  78€.  78f.  78g.  78i.  78). 
78hl.  78k.  78k-l,  78/.  78m.  78n,  78o.  78p. 
78q,  78s.  78U-5,  78w,  78x,  78//,  78mni.  79q. 
79t.  80a-20.  80a-23.  80a-29.  80a-37.  80b-3. 
80b— 4  and  80b-ll.  unless  otherwise  noted. 


Section  240.17a-4  also  issued  under  sees. 
2,  17,  23(a).  48  Stat.  897.  as  amended;  15 
U.S.C.  78a.  78d-l,  78d-2;  sec.  14.  Pub.  L.  94- 
29.  89  Stat.  137  (15  U.S.C.  78a):  sec.  18.  Pub. 
L.  94-29,  89  Stat.  155  (15  U.S.C.  78w); 
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2.  The  authority  citations  following 
§§240.17a-3  and  240.17a-4  are 
removed. 

3.  Section  240.1 7a-3  is  amended  by: 

a.  Revising  paragraphs  (a)(6)  and 
(a)(7); 

b.  Revising  the  introductory'  text  of 
paragraph  (a)(12)(i); 

c.  Revising  paragraph  (a)(12)(ii): 

d.  Redesignating  paragraphs 
(a)(12)(i)(a)  through  (a)(12)(i)(/i)  as 
paragraphs  (a)(12)(i)(A)  through 
(a)(12)(i)(H):  and  | 

e.  Adding  paragraphs  (a){17).  (a)(18). 
(a)(19).  (a)(20),  (a)(21),  (a)(22).  (f)  and 

(g). 
The  revisions  and  additions  read  as 

follows: 

f240.17a-3    R«cords  to  be  made  by  certain 
exchange  members,  brokers  and  dealers. 

(a)*   *   * 

(6)(i)  A  memorandum  of  each 
brokerage  order,  and  of  any  other 
instruction,  given  or  received  for  the 
purchase  or  sale  of  securities,  whether 
executed  or  unexecuted.  The 
memorandum  shall  show  the  terms  and 
conditions  of  the  order  or  instructions 
and  of  any  modification  or  cancellation 
thereof;  the  account  for  which  entered; 
the  time  the  order  was  received;  the 
time  of  entry;  the  price  at  which 
executed;  the  identity  of  each  associated 
person,  if  any,  responsible  for  the 
account;  the  identity  of  any  other  person 
who  entered  or  accepted  the  order  on 
behalf  of  the  customer  or,  if  a  customer 
entered  the  order  on  an  electronic 
system,  a  notation  of  that  entry:  and,  to 
the  extent  feasible,  the  time  of  execution 
or  cancellation.  The  memorandiun  need 
not  show  the  identity  of  any  person, 
other  than  the  associated  person 
responsible  for  the  accoimt,  who  may 
have  entered  or  accepted  the  order  if  the 
order  is  entered  into  an  electronic 
system  that  generates  the  memorandum 
and  if  that  system  is  not  capable  of 
receiving  an  entry  of  the  identity  of  any 
person  other  than  the  responsible 
associated  person;  in  that  circumstance, 
the  member,  broker  or  dealer  shall 
produce  upon  request  by  a 
representative  of  a  securities  regulatory 
authority  a  separate  record  which 
identifies  each  other  person.  An  order 
entered  pursuant  to  the  exercise  of 
discretionary  authority  by  the  member, 
broker  or  dealer,  or  associated  person 
thereof,  shall  be  so  designated.  The  term 
instruction  shall  include  instructions 
between  partners  and  employees  of  a 
member,  broker  or  dealer.  The  term  time 
of  entry  shall  mean  the  time  when  the 
member,  broker  or  dealer  transmits  the 
order  or  instruction  for  execution. 


(ii)  This  memorandum  need  not  be 
made  as  to  a  purchase,  sale  or 
redemption  of  a  security  on  a 
subscription  way  basis  directly  irom  or 
to  the  issuer,  if  the  member,  broker  or 
dealer  maintains  a  copy  of  the 
customer's  subscription  agreement 
regarding  a  purchase,  or  a  copy  of  any 
other  document  required  by  the  issuer 
regarding  a  sale  or  redemption. 

(7)  A  memorandum  of  each  purchase 
and  sale  for  the  account  of  the  member, 
broker,  or  dealer  showing  the  price  and, 
to  the  extent  feasible,  the  Ume  of 
execution;  and,  in  addition,  where  the 
purchase  or  sale  is  with  a  customer 
other  than  a  broker  or  dealer,  a 
memorandimi  of  each  order  received, 
showing  the  time  of  receipt;  the  terms 
and  conditions  of  the  order  and  of  any 
modification  thereof;  the  account  for 
which  it  was  entered;  the  identity  of 
each  associated  person,  if  any, 
responsible  for  the  account;  the  identity 
of  any  other  person  who  entered  or 
accepted  the  order  on  behalf  of  the 
customer  or,  if  a  customer  entered  the 
order  on  an  electronic  system,  a 
notation  of  that  entry.  The 
memorandum  need  not  show  the 
identity  of  any  person  other  than  the 
associated  person  responsible  for  the 
account  who  may  have  entered  the 
order  if  the  order  is  entered  into  an 
electronic  system  that  generates  the 
memorandum  and  if  that  system  is  not 
capable  of  receiving  an  entry  of  the 
identity  of  any  person  other  than  the 
responsible  associated  person:  in  that 
circumstance,  the  member,  broker  or 
dealer  shall  produce  upon  request  by  a 
representative  of  a  seciuities  regulatory 
authority  a  separate  record  which 
identifies  each  other  person.  An  order 
with  a  customer  other  than  a  member, 
broker  or  dealer  entered  pursuant  to  the 
exercise  of  discretionary  authority  by 
the  member,  broker  or  dealer,  or 
associated  person  thereof,  shall  be  so 
designated. 
***** 

(12)(i)  A  questionnaire  or  application 
for  employment  executed  by  each 
"associated  person"  (as  defined  in 
paragraph  (g)(4)  of  this  section)  of  the 
member,  broker  or  dealer,  which 
questionnaire  or  application  shall  be 
approved  in  writing  by  an  authorized 
representative  of  the  member,  broker  or 
dealer  and  shall  contain  at  least  the 
following  information  with  respect  to 
the  associated  person: 
***** 

(ii)  A  record  listing  every  associated 
person  of  the  member,  broker  or  dealer 
which  shows,  for  each  associated 
person,  every  office  of  the  member, 
broker  or  dealer  where  the  associated 


person  regularly  conducts  the  business 
of  handling  funds  or  securities  or 
effecting  any  transactions  in,  or 
inducing  or  attempting  to  induce  the 
purchase  or  sale  of  any  security  for  the 
member,  broker  or  dealer, -and  the 
Central  Registration  Depository  number, 
if  any,  and  every  internal  identification 
number  or  code  assigned  to  that  person 
by  the  member,  broker  or  dealer. 
***** 

(17)  For  each  account  with  a  natural 
person  as  a  customer  or  owner: 

(i)(A)  An  account  record  including  the 
customer's  or  owner's  name,  tax 
identification  nimiber,  address, 
telephone  number,  date  of  birth, 
employment  status  (including 
occupation  and  whether  the  customer  is 
an  associated  person  of  a  member, 
broker  or  dealer),  aimual  income,  net 
worth  (excluding  value  of  primary 
residence),  and  the  account's 
investment  objectives.  In  the  case  of  a 
joint  account,  the  account  record  must 
include  personal  information  for  each 
joint  owner  who  is  a  natural  person; 
however,  financial  information  for  the 
individual  joint  owners  may  be 
combined.  The  account  record  shall 
indicate  whether  it  has  been  signed  by 
the  associated  person  responsible  for  the 
account,  if  any,  and  approved  or 
accepted  by  a  principal  of  the  member, 
broker  or  dealer.  For  accounts  in 
existence  on  the  effective  date  of  this 
section,  the  member,  broker  or  dealer 
must  obtain  this  information  within 
three  years  of  the  effective  date  of  the 
section. 

(B)  A  record  indicating  that: 

(i)  The  member,  broker  or  dealer  has 
furnished  to  each  customer  or  owner 
within  three  years  of  the  effective  date 
of  this  section,  and  to  each  customer  or 
owner  who  opened  an  account  after  the 
effective  date  of  this  section  within 
thirty  days  of  the  opening  of  the 
accoimt,  and  thereafter  at  intervals  no 
greater  than  thirty-six  months,  a  copy  of 
the  account  record  or  an  alternate 
document  with  all  information  required 
by  paragraph  (a)(17)(i)(A)  of  this  section. 
"The  member,  broker  or  dealer  may  elect 
to  send  this  notification  with  the  next 
statement  mailed  to  the  customer  or 
owner  after  the  opening  of  the  account. 
The  member,  broker  or  dealer  may 
choose  to  exclude  any  tax  identification 
number  and  date  of  birth  from  the 
account  record  or  alternative  document 
furnished  to  the  customer  or  owner.  The 
member,  broker  or  dealer  shall  include ' 
with  the  account  record  or  alternative 
docniment  provided  to  each  customer  or 
owner  an  explanation  of  any  terms 
regarding  investment  objectives.  The 
account  record  or  alternate  document 
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furnished  to  the  customer  or  owner 
shall  include  or  be  accompanied  by 
prominent  statements  that  the  customer 
or  owner  should  mark  any  corrections 
and  return  the  account  record  or 
alternate  document  to  the  member, 
broker  or  dealer,  and  that  the  customer 
or  owner  should  notify  the  member, 
broker  or  dealer  of  any  future  changes 
to  information  contained  in  the  account 
record. 

[2)  For  each  account  record  updated 
to  reflect  a  change  in  the  name  or 
address  of  the  customer  or  owner,  the 
member,  broker  or  dealer  furnished  a 
notification  of  that  change  to  the 
customer's  old  address,  or  to  each  joint 
owner,  and  the  associated  person,  if 
any,  responsible  for  that  account,  on  or 
before  the  30th  day  after  the  date  the 
member,  broker  or  dealer  received 
notice  of  the  change. 

[3)  For  each  change  in  the  accoimt's 
investment  objectives  the  member, 
broker  or  dealer  has  furnished  to  each 
customer  or  owner,  and  the  associated 
person,  if  any,  responsible  for  that 
account  a  copy  of  the  updated  customer 
accoimt  record  or  alternative  document 
with  all  information  required  to  be 
furnished  by  paragraph  (a)(17)(i)(B)(I)  of 
this  section,  on  or  before  the  30th  day 
after  the  date  the  member,  broker  or 
dealer  received  notice  of  any  change,  or, 
if  the  account  was  updated  for  some 
reason  other  than  the  firm  receiving 
notice  of  a  change,  after  the  date  the 
accoimt  record  was  updated.  The 
member,  broker  or  dealer  may  elect  to 
send  this  notification  with  the  next 
■statement  scheduled  to  be  mailed  to  the 
customer  or  owner. 

(C)  For  purposes  of  this  paragraph 
(a)(17),  the  neglect,  refusal,  or  inability 
of  a  customer  or  owner  to  provide  or 
update  any  account  record  information 
required  under  paragraph  (a)(17){i)(A)  of 
this  section  shall  excuse  the  member, 
broker  or  dealer  from  obtaining  that 
reouired  information. 

(D)  The  account  record  requirements 
in  paragraph  (a)(17)(i)(A)  of  this  section 
shall  only  apply  to  accounts  for  which 
the  member,  broker  or  dealer  is,  or  has 
within  the  past  36  months  been, 
required  to  make  a  suitability 
determination  under  the  federal 
securities  laws  or  imder  the 
requirements  of  a  self-regulatory 
organization  of  which  it  is  a  member. 
Additionally,  the  furnishing 
requirement  in  paragraph  (a)(17)(i)(B)(]) 
of  this  section  shall  not  be  applicable  to 
an  account  for  which,  within  the  last  36 
months,  the  member,  broker  or  dealer 
has  not  been  required  to  make  a 
suitability  determination  under  the 
federal  securities  laws  or  imder  the 
requirements  of  a  self-regulatory 


organization  of  which  it  is  a  member. 
This  paragraph  (a)(17)(i){D)  does  not 
relieve  a  member,  broker  or  dealer  from 
any  obligation  arising  from  the  rules  of 
a  self-regulatory  organization  of  which  it 
is  a  member  regarding  the  collection  of 
information  from  a  customer  or  owner. 

(ii)  ff  an  account  is  a  discretionary 
account,  a  record  containing  the  dated 
signature  of  each  customer  or  owner 
granting  the  authority  and  the  dated 
signature  of  each  natural  p>erson  to 
whom  discretionary  authority  was 
granted. 

(iii)  A  record  for  each  account 
indicating  that  each  customer  or  owner 
was  furnished  with  a  copy  of  each 
written  agreement  entered  into  on  or 
after  the  effective  date  of  this  paragraph 
pertaining  to  that  account  and  that,  if 
requested  by  the  customer  or  owner,  the 
customer  or  owner  was  furnished  with 
a  fully  executed  copy  of  each  agreement. 

(18)  A  record: 

(i)  As  to  each  associated  person  of 
each  written  customer  complaint 
received  by  the  member,  broker  or 
dealer  concerning  that  associated 
person.  The  record  shall  include  the 
complainant's  name,  address,  and 
account  nimiber;  the  date  the  complaint 
was  received;  the  name  of  any  other 
associated  person  identified  in  the 
complaint;  a  description  of  the  nature  of 
the  complaint;  and  the  disposition  of 
the  complaint.  Instead  of  the  record,  a 
member,  broker  or  dealer  may  maintain 
a  copy  of  each  original  complaint  in  a 
separate  file  by  the  associated  person 
named  in  the  complaint  along  with  a 
record  of  the  disposition  of  the 
complaint. 

(ii)  Indicating  that  each  customer  of 
the  member,  broker  or  dealer  has  been 
provided  with  a  notice  containing  the 
address  and  telephone  number  of  the 
department  of  the  member,  broker  or 
dealer  to  which  any  complaints  as  to  the 
account  may  be  directed. 

(19)  A  record: 

(i)  As  to  each  associated  person  listing 
each  purchase  and  sale  of  a  security 
attributable,  for  compensation  purposes, 
to  that  associated  person.  The  record 
shall  include  the  amount  of 
compensation  if  monetary  and  a 
description  of  the  compensation  if  non- 
monetary. In  lieu  of  making  this  record, 
a  member,  broker  or  dealer  may  elect  to 
produce  the  required  information 
promptly  upon  request  of  a 
representative  of  a  securities  regulatory 
authority. 

(ii)  Oi  all  agreements  pertaining  to  the 
relationship  between  each  associated 
person  and  the  member,  broker  or  dealer 
including  a  summary  of  each  associated 
person's  compensation  arrangement  or 
plan  with  the  member,  broker  or  dealer, 


including  commission  and  concession 
schedules  and,  to  the  extent  that 
compensation  is  based  on  factors  other 
than  remuneration  per  trade,  the 
method  by  which  the  compensation  is 
determined. 

(20)  A  record,  which  need  not  be 
separate  from  the  advertisements,  sales 
literature,  or  communications, 
documenting  that  the  member,  broker  or 
dealer  has  complied  with,  or  adopted 
policies  and  procedures  reasonably 
designed  to  establish  compliance  with, 
applicable  federal  requirements  and 
rules  of  a  self-regulatory  organization  of 
which  the  member,  broker  or  dealer  is 

a  member  which  require  that 
advertisements,  sales  literature,  or  any 
other  communications  with  the  public 
by  a  member,  broker  or  dealer  or  its 
associated  persons  be  approved  by  a 
principal. 

(21)  A  record  for  each  office  listing,  by 
name  or  title,  each  person  at  that  office 
who,  without  delay,  can  explain  the 
types  of  records  the  firm  maintains  at 
that  office  and  the  information 
contained  in  those  records. 

(22)  A  record  listing  each  principal  of 
a  member,  broker  or  dealer  responsible 
for  establishing  policies  and  procedures 
that  are  reasonably  designed  to  ensure 
compliance  with  any  applicable  federal 
requirements  or  rules  of  a  self-regulatory 
organization  of  which  the  member, 
broker  or  dealer  is  a  member  that 
require  acceptance  or  approval  of  a 
record  by  a  principal. 

(f)  Every  member,  broker  or  dealer 
shall  make  and  keep  current,  as  to  each 
office,  the  books  and  records  described 
in  paragraphs  (a)(1).  (a)(6).  (a)(7).  (a)(12), 
(a)(17),  (a)(18)(i),  (a)(19).  (a)(20),  (a)(21), 
and  (a)(22)  of  this  section. 

(g)  When  used  in  this  section: 

(1)  The  term  o^ce  means  any  location 
where  one  or  more  associated  persons 
regularly  conduct  the  business  of 
handling  funds  or  securities  or  effecting 
any  transactions  in,  or  inducing  or 
attempting  to  induce  the  purchase  or 
sale  of,  any  security. 

(2)  The  term  principal  means  any 
individual  registered  with  a  registered 
national  securities  association  as  a 
principal  or  branch  manager  of  a 
member,  broker  or  dealer  or  any  other 
person  who  has  been  delegated 
supervisory  responsibility  over 
associated  persons  by  the  member, 
broker  or  dealer. 

(3)  The  term  securities  regulatory 
authority  means  the  Commission,  any 
self-regulatory  organization,  or  any 
securities  commission  (or  any  agency  or 
office  performing  like  functions)  of  the 
States. 
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(4)  The  term  associated  person  means 
m  "associated  person  of  a  member"  or 
"associated  person  of  a  broker  or 
dealer"  as  defined  in  sections  3(a)(21) 
and  3(a)(18)  of  the  Act  (15  U.S.C. 
78c(a){21)  and  {a)(18))  respectively,  but 
shall  not  include  persons  whose 
functions  are  solely  clerical  or 
ministerial. 

§240.17a-3    [Amended]  I 

4.  Section  240.1 7a-3  is  amended  by: 

a.  Removing  from  the  introductory 
text  of  paragraph  (a)  and  paragraph 
(a)(5)  the  word  "his"  and  in  its  place 
adding  "it": 

b.  Removing  from  paragraph  (a)(ll)(ii) 
the  word  "he"  and  in  its  place  adding 
"it": 

c.  Removing  from  redesignated 
paragraphs  (a)(12)(i)(A)  and  (a)(12)(i)(B) 
the  word  "His"  and  in  its  place  adding 
"The  associated  person's"; 

d.  Removing  from  redesignated 
paragraphs  {a)(12)(i)(A).  (a)(12)(i)(C), 
and  (a)(12)(i)(H)  the  word  "his"  and  in 
its  place  adding  "the  associated 
person's"; 

e.  Removing  from  redesignated 
paragraphs  (a)(12)(i)(D)  and  (a){12)(i)(F) 
the  word  "him"  and  in  its  place  adding 
"the  associated  person"; 

f.  Removing  from  redesignated 
paragraphs  (a)(12)(i)(D),  (a)(12){i)(E), 
(a)(12)(i)(F)  and  (a)(12)(i)(H)  the  word 
"he"  and  in  its  place  adding  "the 
associated  person"  and 

g.  Removing  from  redesignated 
paragraph  (a)(12)(i)(H)  the  phrase  "or 
the  American  Stock  Exchange,  the 
Boston  Stock  Exchange,  the  Midwest 
Stock  Exchange,  the  New  York  Stock 
Exchange,  the  Pacific  Coast  Stock 
Exchange,  or  the  Philadelphia-Baltimore 
Stock  Exchange"  and  in  its  place  adding 
"the  American  Stock  Exchange  LLC,  the 
Boston  Stock  Exchange,  Inc.,  the 
Chicago  Stock  Exchange,  Inc.,  the  New 
York  Stock  Exchange,  Inc.,  the  Pacific 
Exchange,  Inc.,  the  Philadelphia  Stock 
Exchange,  Inc.,  the  Chicago  Board 
Options  Exchange,  Inc.,  the  Cincinnati 
Stock  Exchange,  Inc.  or  the  International 
Securities  Exchange". 

5.  Section  240.1 7a-4  is  amended  by: 
■   a.  Revising  paragraph  (a); 

b.  Revising  the  introductory  text  of 
paragraph  (b); 

c.  Revising  paragraphs  (b)(1),  (b)(4), 
(c)  and  (d); 

d.  Revising  the  introductory  text  of 
paragraph  (e); 

e.  Adding  paragraphs  (e)(5),  (e)(6), 
(e)(7).  (e)(8); 

f.  Revising  paragraph  (j);  and 

g.  Adding  paragraphs  (k)  and  (1). 
The  revisions  and  additions  read  as 

follows: 


§240.17a-4    ftocords  to  be  preserved  by 
certain  exchange  members,  brokers  and 
dealere. 

(a)  Every  member,  broker  and  dealer 
subject  to  §  240.17a-3  shall  preserve  for 
a  period  of  not  less  than  six  years,  the 
first  two  years  in  an  easil/ accessible 
place,  all  records  required  to  be  made 
pursuant  to  paragraphs  §240.1 7a- 
3(a)(1),  (a)(2),  (a)(3).  (a)(5).  (a)(21). 
(a)(22),  and  analogous  records  created 
pursuant  to  paragraph  §  240.17a-3(f). 

(b)  Every  member,  broker  and  dealer 
subject  to  §  240.17a-3  shall  preserve  for 
a  period  of  not  less  than  three  years,  the 
first  two  years  in  an  easily  accessible 
place: 

(1)  All  records  required  to  be  made 
pursuant  to  §  240.17a-3(a)(4).  (a)(6), 
(a)(7).  (a)(8).  (a)(9).  (a)(10).  (a)(16). 
(a)(18).  (a)(19).  (a)(20).  and  analogous 
records  created  piu'suant  to  §  240.17a- 

3(f). 

***** 

(4)  Originals  of  all  communications 
received  and  copies  of  all 
communications  sent  (and  any 
approvals  thereof)  by  the  member, 
broker  or  dealer  (including  inter-office 
memoranda  and  communications) 
relating  to  its  business  as  such, 
including  all  commiuiications  which  are 
subject  to  rules  of  a  self-regulatory 
organization  of  which  the  member, 
broker  or  dealer  is  a  member  regarding 
communications  with  the  public.  As 
used  in  this  paragraph  (b)(4).  the  term 
communications  includes  sales  scripts. 
***** 

(c)  Every  member,  broker  and  dealer 
subject  to  §  240.1 7a-3  shall  preserve  for 
a  period  of  not  less  than  six  years  after 
the  closing  of  any  customer's  account 
any  account  cards  or  records  which 
relate  to  the  terms  and  conditions  with 
respect  to  the  opening  and  maintenance 
of  the  account. 

(d)  Every  member,  broker  and  dealer 
subject  to  §  240.17a-3  shall  preserve 
during  the  life  of  the  enterprise  and  of 
any  successor  enterprise  all  partnership 
articles  or,  in  the  case  of  a  corporation, 
all  articles  of  incorporation  or  charter, 
minute  books  and  stock  certificate  books 
(or,  in  the  case  of  any  other  form  of  legal 
entity,  all  records  such  as  articles  of 
organization  or  formation,  and  minute 
books  used  for  a  purpose  similar  to 
those  records  required  for  corporations 
or  partnerships),  all  Forms  BD 

(§  249.501  of  this  chapter),  all  Forms 
BDW  (§  249.501a  of  this  chapter),  all 
amendments  to  these  forms,  all  licenses 
or  other  dociunentation  showing  the 
registration  of  the  member,  broker  or 
dealer  with  any  securities  regulatory 
authority. 

(e)  Every  member,  broker  and  dealer 
subject  to  §  240.17a-3  shall  maintain 


and  preserve  in  an  easily  accessible 
place: 

***** 

(5)  All  account  record  information 
required  piusuant  to  §  240.17a-3(a)(17) 
imtil  at  least  six  years  after  the  earlier 

of  the  date  the  account  was  closed  or  the 
date  on  which  the  information  was 
replaced  or  updated. 

(6)  Each  report  which  a  securities 
regulatory  authority  has  requested  or 
required  the  member,  broker  or  dealer  to 
make  and  furnish  to  it  pursuant  to  an 
order  or  settlement,  and  each  securities 
regulatory  authority  examination  report 
until  three  years  after  the  date  of  the 
report. 

(7)  Each  compliance,  supervisory,  and 
procedures  manual,  including  any 
updates,  modifications,  and  revisions  to 
the  manual,  describing  the  policies  and 
practices  of  the  member,  broker  or 
dealer  with  respect  to  compliance  with 
applicable  laws  and  rules,  and 
supervision  of  the  activities  of  each 
natvual  person  associated  with  the 
member,  broker  or  dealer  until  three 
years  after  the  termination  of  the  use  of 
the  manual. 

(8)  All  reports  produced  to  review  for 
unusual  activity  in  customer  accounts 
until  eighteen  months  after  the  date  the 
report  was  generated.  In  lieu  of 
maintaining  the  reports,  a  member, 
broker  or  dealer  may  produce  promptly 
the  reports  upon  request  by  a 
representative  of  a  seciuities  regulatory 
authority.  If  a  report  was  generated  in  a 
computer  system  that  has  been  changed 
in  the  most  recent  eighteen  month 
period  in  a  manner  such  that  the  report 
cannot  be  reproduced  using  historical 
data  in  the  same  format  as  it  was 
originally  generated,  the  report  may  be 
produced  by  using  the  historical  data  in 
the  current  system,  but  must  be 
accompanied  by  a  record  explaining 
each  system  change  which  aiffected  the 
reports.  If  a  report  is  generated  in  a 
computer  system  that  has  been  changed 
in  the  most  recent  eighteen  month 
period  in  a  manner  such  that  the  report 
cannot  be  reproduced  in  any  format 
using  historical  data,  the  member, 
broker  or  dealer  shall  promptly  produce 
upon  request  a  record  of  the  parameters 
that  were  used  to  generate  the  report  at 
the  time  specified  by  a  representative  of 
a  securities  regulatory  authority, 
including  a  record  of  the  frequency  with 
which  the  reports  were  generated. 
***** 

(j)  Every  member,  broker  and  dealer 
subject  to  this  section  shall  furnish 
promptly  to  a  representative  of  the 
Conunission  legible,  true,  complete,  and 
current  copies  of  those  records  of  the 
member,  broker  or  dealer  that  are 
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required  to  be  preserved  under  this 
section,  or  any  other  records  of  the 
member,  broker  or  dealer  subject  to 
examination  under  section  17(b)  of  the 
Act  (15  U.S.C.  78g(b))  that  are  requested 
by  the  representative  of  the 
Commission. 

(k)  Records  for  the  most  recent  two 
year  period  required  to  be  made 
pursuant  to  §  240.1 7a-3(f)  and 
paragraphs  (b)(4)  and  (e)(7)  of  this 
section  which  relate  to  an  office  sh&ll  be 
maintained  at  the  office  to  which  they 
relate.  If  an  office  is  a  private  residence 
where  only  one  associated  person  (or 
multiple  associated  persons  who  reside 
at  that  location  and  are  members  of  the 
same  immediate  family)  regularly 
conducts  business,  and  it  is  not  held  out 
to  the  public  as  an  office  nor  are  funds 
or  securities  of  any  customer  of  the 
member,  broker  or  dealer  handled  there, 
the  member,  broker  or  dealer  need  not 
maintain  records  at  that  office,  but  the 
records  must  be  maintained  at  another 
location  within  the  same  State  as  the 
member,  broker  or  dealer  may  select. 
Rather  than  maintain  the  records  at  each 
office,  the  member,  broker  or  dealer  may 
choose  to  produce  the  records  promptly 
at  the  request  of  a  representative  of  a 
seciuities  regulatory  authority  at  the 
office  to  which  they  relate  or  at  another 
location  agreed  to  by  the  representative. 

(1)  When  used  in  this  section: 

(1)  The  term  office  shall  have  the 
meaning  set  forth  in  §  240.17a-3(g)(l). 

(2)  The  term  principal  shall  have  the 
meaning  set  forth  in  §  240.1 7a-3(g)(2). 

(3)  The  term  securities  regulatory 
authority  shall  have  the  meaning  set 
forth  in  §  240.1 7a-3(g)(3). 


(4)  The  term  associated  person  shall 
have  the  meaning  set  forth  in  §  240.17a- 
3(g)(4). 

S  240.1 7a-4    [AmmidMq 

6.  Section  240.17a-4  is  amended  by: 

a.  Removing  from  paragraph  (b)(7)  the 
word  "his"  and  in  its  place  adding  "its'; 
and 

b.  Removing  from  paragraph  (e)(1)  the 
phrase  "the  "associated  person"  has 
terminated  his  employment  and  any 
other  connection  with  the  member, 
broker  or  dealer."  and  in  its  place 
adding  "the  associated  person's 
employment  and  any  other  connection 
with  the  member,  broker  or  dealer  has 
terminated.". 

c.  Removing  fit)m  paragraph  (f)(3)(ii) 
the  phrase  "the  Commission  or  its 
representatives"  and  in  its  place  adding 
"the  staffs  of  the  Commission,  any  self- 
regulatory  organization  of  which  it  is  a 
member,  or  any  State  securities 
regulator  having  jurisdiction  over  the 
member,  broker  or  dealer". 

d.  Removing  from  paragraph 
(f)(3)(vii): 

i.  The  phrase  "the  U.S.  Securities  and 
Exchange  Commission  ("Commission"), 
its  designees  or  representatives."  and  in 
its  place  adding  "Uie  U.S.  Securities  and 
Exchange  Commission  ("Commission"), 
its  designees  or  representatives,  any 
self-regulatory  organization  of  which  it 
is  a  member,  or  any  State  securities 
regulator  having  jurisdiction  over  the 
member,  broker  or  dealer."; 

ii.  The  phrase  "the  Commission's  or 
designee's  stafT'  and  in  its  place  adding 
"the  staffs  of  the  Commission,  any  self- 
regulatory  organization  of  which  it  is  a 
member,  or  any  State  securities 
regulator  having  jurisdiction  over  the 
member,  broker  or  dealer";  and 


iii.  From  each  place  it  appears,  the 
phrase  "the  Commission's  staff  or  its 
designee"  and  in  its  place  adding  "the 
staffs  of  the  Commission,  any  self- 
regulatory  organization  of  which  it  is  a 
member,  or  any  State  securities 
regulator  having  jurisdiction  over  the 
member,  broker  or  dealer". 

PART  242— REGULATIONS  M  and  ATS 

7.  The  authority  citation  for  part  242 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77g.  77q(a),  77s(a). 
78b.  78c.  78i(a),  78j.  7ek-l(c).  78/.  78m. 
78mm.  78n.  78o(b).  78o(c),  78o(g),  78q(a). 
78q(b),  78q(h),  78w(a).  78dd-l,  80a-23,  80a- 
29,  and  80a-37. 

8.  In  §  242.303,  paragraph  (d)  is 
amended  by  removing  the  phrase 
"representatives  or  designees  of  the 
Securities  and  Exchange  Commission, 
and  to  promptly  furnish  to  the 
Commission  or  its  designee"  and  in  its 
place  adding  "the  staff  of  the  Securities 
and  Exchange  Commission,  any  self- 
regulatory  organization  of  which  the 
alternative  trading  system  is  a  member, 
or  any  State  securities  regulator  having 
jurisdiction  over  the  alternative  trading 
system,  and  to  promptly  furnish  to  the 
Commission,  self-regulatory 
organization  of  which  the  alternative 
trading  system  is  a  member,  or  any  State 
securities  regulator  having  jurisdiction 
over  the  alternative  trading  system." 

Dated:  October  26.  2001. 
By  the  Commission. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  01-27439  Filed  11-1-01;  8:45  am| 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum  Achievable 
Control  Technology  Standards;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 

[A[>-FRL-7095-6] 

National  Emission  Standan^  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards 

agency:  Environmental  Protection 
Agency  (EPA).  I 

ACTION:  Final  rule;  amendments. 

SUMMARY:  On  Jime  29, 1999,  we  issued 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards  (64  FR  34854).  On  November 
22. 1999  (64  FR  63779),  we  proposed 
minor  amendments  to  the  June  29, 1999 
promulgated  rule  concerning  the 
regulation  of  surge  control  vessels  and 
bottoms  receiver  vessels.  These  final 
amendments  are  necessary  to  correct 
discrepancies  between  the  promulgated 
rule  and  our  intent. 
EFFECTIVE  DATE:  November  2,  2001. 


ADDRESSES:  Docket  No.  A-97-17 
contains  supporting  information  used  in 
developing  these  amendments  to  the 
Generic  MACT  rulemaking  subpart  (40 
CFR  part  63,  subpart  YY).  The  docket  is 
locate'd  at  the  U.S.  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460  in  Room 
M-1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  W.  Markwordt,  Policy.  Planning, 
and  Standards  Group,  Emission 
Standards  Division  (MD-13).  U.S.EPA. 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
0837,  facsimile  (919)  541-0942, 
electronic  mail  address: 
markwordt.  david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 


participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  See  section  307(d)(7)(A) 
of  the  Clean  Air  Act  (CAA).  The 
regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket  or  copies  may 
be  mailed  on  request  from  the  Afr 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  final  rule  will 
also  be  available  on  the  WWW  through 
the  EPA*s  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
the  rule  will  be  posted  on  the  I'lN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules,  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  entities.  Categories  and 
entities  potentially  affected  by  this 
action  include: 


Categofy 

SIC« 

NAICS" 

Regulated  entities 

Industiy            < 

2869 
2819 

325199 
325188 

Producers  of  homopolymers  and/or  copolymers  of,   alternating 

Industry 

oxymethylene  units. 

Producers  of  either  acrylic  fiber  or  modacrylic  fiber  synthetics  com- 
posed of  acrylonitrile  (AN)  units. 

Producers  of  polycartxDnate. 

Producers  of,  and  recoverers  of,  HF  by  reacting  calcium  fluoride 

with  sulfuric  acid.  For  the  purpose  of  implementing  the  rule,  HF 
production  is  not  a  process  that  produces  gaseous  HF  for  direct 
reaction  with  hydrated  aluminum  to  form  aluminum  fluoride  (i.e., 
the  HF  is  not  recovered  as  an  intermediate  or  final  product  prior 
to  reacting  with  the  hydrated  aluminum). 

'  Standard  Industrial  Classification. 

"  North  American  Industry  Classification  System. 


Bdl 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.1 103(a)(1), 
(b)(1),  (c)(1),  and  (d)(1)  of  the  rule. 

Judicial  Review.  Under  section  307(b) 
of  the  CAA.  judicial  review  of  these 
final  amendments  is  available  only  by 
filing  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Coliunbia  Circuit  by  January  2,  2002. 
Under  section  307(d)(7)(B)  of  the  CAA, 
only  an  objection  to  these  amendments 
which  was  raised  with  reasonable 
specificity  during  the  period  for  public 
comment  can  be  raised  during  judicial 


review.  Moreover,  under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  today's  final  action  may 
not  be  challenged  separately  in  any  civil 
or  criminal  proceeding  we  bring  to 
enforce  these  requirements. 

I.  What  Is  the  Background  for  the 
Amendments? 

On  June  29,  1999  (64  FR  34854),  we 
published  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Source  Categories:  Generic 
Maximum  Achievable  Control 
Technology  Standards,  which 
promulgated  standards  for  four  major 
hazardous  air  pollutants  (HAP)  source 
categories  (i.e.,  acetal  resins  (AR) 
production,  acrylic  and  modacrylic  fiber 


(AMF)  production,  hydrogen  fluoride 
(HF)  production,  and  polycarbonate 
(PC)  production).  On  November  22, 
1999,  we  proposed  amendments  to  the 
Jime  29, 1999  promulgated  rule 
concerning  the  regulation  of  surge 
control  vessels  and  bottoms  receiver 
vessels  (64  FR  63779).  The  proposed 
amendments  changed  the  definition  of 
"storage  vessel"  to  include  bottoms 
receivers  and  surge  control  vessels  and 
changed  the  defiidtion  of  "equipment" 
to  not  include  bottoms  receivers  and 
surge  control  vessels.  These 
amendments  were  necessary  to  correct 
discrepancies  between  the  promulgated 
rule  and  our  intent. 

We  received  one  comment  on  the 
proposed  amendments.  The  commenter 
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stated  that  if  the  proposed  amendments 
are  finalized,  acetal  resins  production 
surge  control  vessels  and  bottoms 
receivers  that  are  part  of  the  front-end 
process  of  the  process  train  (and  treated 
as  front-end  process  vents  in  the 
promulgated  rule)  would  be  required  to 
install  additional  controls  beyond  those 
determined  to  be  maximum  achievable 
control  technology  (MACT)  for  these 
sources.  The  conunenter  explained  that 
when  determining  MACT  for  front-end 
process  vents,  the  EPA  intentionally 
identified  surge  control  vessels  and 
bottoms  receivers  that  are  part  of  the 
front-end  of  the  process  train  as  front- 
end  process  vents. 

When  we  proposed  the  amendments 
to  the  definition  of  "storage  vessel,"  we 
had  no  intention  of  changing  the 
requirements  for  acetal  resins 
production  surge  control  vessels  and 
bottoms  receivers  that  are  part  of  the 
fit)nt-end  process  of  the  process  train. 
Therefore,  we  are  finalizing 
amendments  that  maintain  the 
requirements  for  acetal  resins 
production  front-end  process  vents 
(including  surge  control  vessels  and 
bottoms  receivers  that  are  part  of  the 
front-end  process)  as  promulgated  and 
intended. 

For  acetal  resins  production,  we  are 
requiring  that  bottoms  receivers  and 
surge  control  vessels  that  are  part  of  the 
front-end  process  train  be  controlled 
under  the  acetal  resins  production  frtmt- 
end  process  vent  provisions.  The 
rationale  for  inclusion  of  surge  control 
vessels  and  bottoms  receivers  as  part  of 
the  MACT  determination  for  front-end 
process  vents  can  be  foimd  in  a 
memorandimi  to  the  docket  supporting 
these  amendments  (Docket  No.  A-97- 
17).  These  final  amendments  are 
consistent  with  our  intent  at 
promulgation  of  the  original  standards. 

n.  What  Are  the  Impacts  Associated 
With  These  Amendments? 

This  action  consists  of  a  clarification 
of  our  intent  at  the  time  of  promulgation 
of  40  CFR  part  63,  subpart  YY,  and  will 
not  affect  the  estimated  emissions 
reductions  or  the  control  costs  for  the 
standards  promulgated  for  AR,  AMF, 
HF,  and  PC  production  source 
categories  on  June  29, 1999  (64  FR 
34854).  This  clarification  makes  it  easier 
for  owners  and  operators  of  affected 
sources,  and  for  local  and  State 
authorities,  to  understand  and 
implement  the  requirements  of  40  CFR 
part  63,  subpart  YY. 


m.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  we  must 
determine  whether  the  reg\ilatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  Or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  buagetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  final  rule  amendments  do  not 
constitute  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866.  Consequently,  this  action 
was  not  submitted  to  0MB  for  review 
imder  Executive  Oder  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
impUcations."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Executive  Order  13132,  the 
EPA  may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  Government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  the  EPA  consults 
with  State  and  local  officials  early  in  the 


process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
The  EPA  has  concluded  that  these 
final  rule  amendments  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  these 
amendments. 

C.  Executive  Order  131 75,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  entitled, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

These  final  rule  amendments  do  not 
have  tribal  implications.  They  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  tribal  governments  own  or  operate 
facilities  that  will  be  subject  to  this  final 
rule.  Thus,  Executive  Order  13175  does 
not  apply  to  these  final  amendments. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
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the  planned  rule  on  children  and 
explain  why  the  planned  rule  is 
preferable  to  other  potentially  effective 
and  reasonable  alternatives  considered 
by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These  final 
rule  amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance  and 
not  on  safety  risks.  Furthermore,  these 
amendments  have  been  determined  not 
to  be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  the 
EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
final  rule  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditiues  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  There  is  no  cost  associated 
with  these  amendments.  Thus,  today's 
amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  the  EPA  has 
determined  that  these  final  amendments 
do  not  contain  regulatory  requirements 
that  might  significantly  or  uniquely 
affect  small  governments  because  they 
do  not  contain  requirements  that  apply 
to  such  governments  or  impose 
obligations  upon  them.  Therefore, 
today's  final  amendments  are  not 
subject  to  the  requirements  of  section 
203  of  the  UMRA. 

Because  these  final  rule  amendments 
do  not  include  a  Federal  mandate  and 
are  estimated  to  result  in  expenditiues 
less  than  $100  million  in  any  1  year  by 
State,  local,  and  tribal  governments,  the 
EPA  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  selection  of  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative.  Therefore,  the 
requirements  of  the  UMRA  do  not  apply 
to  this  action. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
today's  final  rule  amendments.  Because 
there  is  no  cost  associated  with  these 
amendments,  the  EPA  has  also 
determined  that  today's  final  rule 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  assessing  the  impacts  of  today's  final 
rule  amendments  on  small  entities, 
small  entities  are  defined  as:  (1)  A  small 
business  that  has  fewer  than  500 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule 
amendments  on  small  entities,  the  EPA 
has  concluded  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


G.  Paperwork  Reduction  Act 

The  OMB  approved  the  information 
collection  requirements  under  the 
Generic  MACT  rule  for  the  AR,  AMF, 
HF,  and  PC  production  source 
categories  and  assigned  the  OMB 
control  number  2060-0420  to  the  ICR. 
This  approval  expires  September  30, 
2002. 

A  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  the  Collection 
Strategies  Division  (2822),  Office  of 
Environmental  Information,  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460,  by  e-mail  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr. 

These  final  rule  amendments  will  not 
impact  the  information  collection 
estimates  made  previously  for  the 
Generic  MACT  consolidated  rulemaking 
package.  Therefore,  the  ICR  has  not  been 
revised. 

H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed 
amendments,  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  (NTTAA)  of  1995, 
(Public  Law  No.  104-113)  (15  U.S.C. 
272  note),  directs  EPA  to  use  volimtary 
consensus  standards  in  their  regulatory 
activities  unless  to  do  so  woidd  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  These 
final  rule  amendments  do  not  involve 
technical  standards. 


/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  these 
amendments  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the 
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amendments  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  These  final  mle  amendments 
do  not  constitute  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  These 
amendments  will  be  effective  November 
2,  2001. 

/.  Executive  Order  1321 1.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

These  amendments  are  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  they  do  not 
constitute  a  significant  regulatory  action 
imder  Executive  Order  12866. 

List  of  Subjects  for  40  CFR  Part  63 

Environmental  protection,  Acetal 
resins  production.  Acrylic  and 
modacrylic  fiber  production.  Air 
emissions  control.  Administrative 
practice  and  procediu^s.  Hazardous  air 
pollutants.  Hydrogen  fluoride 
production.  Intergovernmental  relations. 
Polycarbonate  production.  Process 
vents.  Recordkeeping  and  reporting 
requirements.  Storage  vessels. 

Dated:  October  24.  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I,  part  63  of 


the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  YY— [Amended] 

2.  Section  63.1101  is  amended  by 
revising  the  definitions  for  "equipment" 
and  "storage  vessel"  to  read  as  follows: 

§63.1101    Definitions. 

*         •         *         *         • 

Equipment  means  each  of  the 
following  that  is  subject  to  control 
imder  this  subpart:  pump,  compressor, 
agitator,  pressure  relief  device,  sampling 
collection  system,  open-ended  valve  or 
line,  valve,  connector,  instrumentation 
system  in  organic  hazardous  air 
pollutant  service  as  defined  in  §63.1103 
for  the  applicable  process  unit,  whose 
primary  product  is  a  product  produced 
by  a  source  category  subject  to  this 
subpart. 
***** 

Storage  vessel  or  tank,  for  the 
purposes  of  regulation  under  the  storage 
vessel  provisions  of  this  subpart,  means 
a  stationary  imit  that  is  constructed 
primarily  of  nonearthen  materials  (such 
as  wood,  concrete,  steel,  fiberglass,  or 


plastic)  that  provides  structural  support 
and  is  designed  to  hold  an  accumulation 
of  liquids  or  other  materials.  Storage 
vessel  includes  surge  control  vessels 
and  bottoms  receiver  vessels.  For  the 
purposes  of  regulation  under  the  storage 
vessel  provisions  of  this  subpart,  storage 
vessel  does  not  include  vessels 
permanently  attached  to  motor  vehicles 
such  as  trucks,  railcars,  barges,  or  ships; 
or  wastewater  storage  vessels. 
Wastewater  storage  vessels  are  covered 
under  the  wastewater  provisions  of 
§63.1106. 
***** 

3.  Section  63.1103  is  amended  by 
revising  paragraph  (a)(l)(i)(A)  to  read  as 
follows: 

§  63.1 1 03    Source  category-specific 
applicability,  definitions,  and  requirements. 

(a)*    •   • 

(D*   *   * 

(i)*   *   * 

(A)  All  storage  vessels  that  store 
liquids  containing  organic  HAP.  For 
purposes  of  regulation,  surge  control 
vessels  and  bottoms  receivers  that  are 
located  as  part  of  the  process  train  prior 
to  the  polymer  reactor  are  to  be 
regulated  under  the  front-end  process 
vent  provisions. 
*        *        •        •        • 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Cantors  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  419 

[CI«S-1179-1FC] 

RIN  0938-AKS9 

Medicare  Program— Prospective 
Payment  System  for  Hospital 
Outpatient  Services:  Criteria  for 
Establishing  Additional  Pass-Through 
Categories  for  Medical  Devices 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

summary:  This  interim  final  rule  with 
comment  period  sets  forth  the  criteria 
the  Secretary  will  use  to  establish  new 
categories  of  medical  devices  eligible  for 
transitional  pass-through  payments 
under  Medicare's  hospital  outpatient 
prospective  payment. system. 
DATES:  Effective  date:  These  regiUations 
are  effective  December  3,  2001. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  January  2,  2002. 
ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address  only: 
Centers  for  Medicare  &  Medicaid 

Services  Department  of  Health  and 
Human  Services,  Attention:  CMS- 
1179-IFC.  P.O.  Box  8018, 
Baltimore,  MD  21244-8018 
Room  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence 
Avenue,  SW.,  Washington,  D.C. 
20201,  or 
Room  C5-16-03,  7500  Security 

Boulevard,  Baltimore,  Maryland 
21244-1850. 
To  ensure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them. 

Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 
Because  of  staff  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-117»-IFC. 

For  information  on  viewing  public 
comments,  see  the  beginning  6f  the 
SUPPLEMENTARY  INFORMATION  section. 

For  information  on  ordering  copies  of 
the  Federal  Register  containing  this 
document  and  electronic  access,  see  the 


beginning  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Edwards.  (410)  786-0378  or 
Barry  Levi,  (410)  786-^529. 
SUPPLEMENTARY  INFORMATION 

Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  begiiming 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  C5-10-04  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Blvd., 
Baltimore,  MD,  on  Monday  through 
Friday  of  the  week  from  8:30  a.m.  to  5 
p.m.  Please  call  (410)  786-7195  or  (410) 
786-4668  to  view  these  comments. 

Copies 

Availability  of  Copies  and  Electronic 
Access 

To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburg,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  niunber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
docimient  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.htmI. 

I.  Background 

Section  1833(t)  of  the  Social  Security 
Act  (the  Act),  as  added  by  section  4523 
of  the  Balanced  Budget  Act  of  1997 
(BBA),  Pub.  L.  105-133,  provided  for 
implementation  of  a  prospective 
payment  system  (PPS)  for  hospital 
outpatient  services  furnished  to 
Medicare  beneficiaries.  The  Medicare, 
Medicaid,  and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999  (BBRA),  Pub.  L. 
106-113,  amended  section  1833(t)  of  the 
Act  to  make  major  changes  that  affected 
the  new  PPS  for  hospital  outpatient 
services.  On  April  7,  2000,  we 
published  in  the  Federal  Register  (65 
FR  18434),  a  final  riile  with  comment 


period  to  implement  the  new  PPS  for 
hospital  outpatient  services.  The  new 
system  establishes  payment  rates  for 
each  service  paid  under  this  system 
using  ambulatory  payment  classification 
(APC)  groups.  On  J\me  30,  2000,  we 
published  a  notice  in  the  Federal 
Register  (65  FR  40535)  annoimcing  a 
delay  in  the  effective  date  of  the 
hospital  outpatient  PPS  (OPPS)  from 
July  1,  2000  (as  set  forth  in  the  April  7,» 
2000  final  rule)  until  August  1,  2000. 
Therefore,  OPPS  became  effective  on 
August  1,  2000.  The  regulations 
implementing  the  payment  system 
appear  at  42  CFR  part  419. 

Among  the  provisions  of  the  April  7, 
2000  final  rule  with  comment  period  are 
those  implementing  section  1833(t)(6)  of 
the  Act,  which  was  added  by  section 
201(b)  of  the  BBRA.  This  section 
provided  for  temporary  additional 
payments,  referred  to  as  "transitional 
pass-through  payments,"  for  certain 
drugs,  biologicals,  and  devices.  The 
provision  required  the  Secretary  to 
make  additional  payments  to  hospitals 
for  at  least  2,  but  no  more  than  3,  years 
for  specific  items.  The  items  designated 
by  the  BBRA  are  as  follows: 

•  Current  orphan  drugs,  as  designated 
under  section  526  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act. 

•  Current  drugs,  biologicals,  and 
brachytherapy  devices  used  for  the 
treatment  of  cancer. 

•  Current  radiopharmaceutical  drugs 
and  biologicals. 

•  New  medical  devices,  drugs,  and 
biologicals  in  instances  in  which  the 
item  was  not  being  paid  as  a  hospital 
outpatient  service  as  of  December  31, 
1996,  and  when  the  cost  of  the  item  is 
"not  insignificant"  in  relation  to  the 
OPPS  payment  amount.  For  those  drugs, 
biologicids,  and  devices  referred  to  as 
"current,"  the  transitional  payment 
begins  on  the  first  date  the  hospital 
OPPS  is  implemented,  as  required  by 
section  1833(t)(6)(B)(i)  of  the  Act  (before 
enactment  of  the  Medicare,  Medicaid, 
and  SCHIP  Program  Benefits 
Improvement  and  Protection  Act  (BIPA), 
Pub.  L.  106-554,  enacted  December  21, 
2000).  '  • 

Section  1833(t)(6)(B)  of  the  Act 
requires  payment  to  be  made  on  a  "pass- 
through"  basis  for  the  designated  items. 
Specifically,  for  devices,  the  payment  is 
determined  by  taking  the  hospital's 
charge  for  the  device  on  the  individual 
claim  submitted  to  Medicare, 
multiplying  by  the  hospital's  cost-to- 
charge  ratio,  and  subtracting  an  amount 
identified  by  the  Secretary  as  already 
included  in  the  associated  APC  to 
reflect  payment  for  similar  devices. 

In  the  April  7,  2000  final  rule  with 
comment  period,  we  discussed  the 
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criteria  that  we  will  use  to  determine 
which  medical  devices  are  eligible  for 
transitional  pass-through  payments. 
These  criteria  were  further  discussed 
and  several  modifications  were  made  in 
an  interim  final  rule  with  comment 
period  published  in  the  Federal 
Register  on  August  3,  2000  (65  FR 
47670).  The  modifications  included 
changes  in  the  test  used  to  determine 
when  the  cost  of  the  item  is  "not 
insignificant."  Effective  August  1,  2000, 
we  used  these  criteria  in  determining 
which  devices  were  eligible  for 
transitional  pass-throudi  payments. 

From  the  initial  implementation  of 
the  new  system  on  August  1,  2000 
through  March  31,  2001,  we  determined 
eligibility  for  all  medical  devices  (as 
well  as  (hugs  and  biologicals)  for 
transitional  pass-throu^  payment  on  an 
item-specific  basis,  that  is, 
distinguishing  by  individual  trade 
names  (and,  in  some  instances,  model 
numbers)  of  the  eligible  devices. 
Devices  that  we  determined  eligible 
were  listed  in  one  of  a  number  of 
Program  Memoranda  we  published  on 
this  subject.  These  lists  were  also  posted 
on  oiu  Web  site,  www.hcfa.gov.  Other 
devices,  even  if  similar  to  those  on  the 
published  lists,  were  not  eligible  in  the 
absence  of  a  specific  eligibility  decision 
published  in  a  Program  Memorandimi. 
We  established  a  quarterly  process  by 
which  interested  parties  could  submit 
applications  to  us  for  eligibility 
determinations  for  particular  devices. 
Using  this  process,  we  determined  that 
over  1,000  devices  were  eligible  for 
transitional  pass-through  payments. 

The  most  significant  reason  for 
adopting  an  item-specific  approach 
rather  than  a  category  approach,  which 
was  also  considered,  was  the 
requirement  in  section 
1833(t)(6)(A)(iv)(I)  of  the  Act  that,  for  a 
device  to  be  eligible  for  a  transitional 
pass-through  payment,  "payment  for  the 
device  *  *  *  as  an  outpatient  hospital 
service  imder  this  part  was  not  being 
made  as  of  December  31, 1996."  We 
adopted  an  item-specific  approach  in 
order  to  distinguish  which  devices  met 
this  criterion.  If  we  had  adopted  a 
categorical  approach,  any  category  that 
contained  any  device  that  Medicare  had 
paid  for  before  1997  would  not  be 
eligible  for  transitional  pass-through 
payments.  No  device  included  in  that 
category,  regardless  of  when  Medicare 
started  to  pay  for  it,  would  be  eligible. 
This  approach  would  have  severely 
limited  the  eligibility  of  devices  for 
transitional  pass-through  payments,  a 
result  that  we  believed  was  contrary  to 
the  intent  of  the  statute.  Our  reasons  for 
adopting  an  item-specific  approach  to 
determining  eligibility  of  transitional 


pass-through  payments  are  further 
discussed  in  the  November  13,  2000 
interim  final  rule  with  comment  ]}eriod 
(65  FR  67806). 

Section  402  of  BIPA,  which  amends 
section  1833(t)(6)  of  the  Act,  requires  us 
to  use  categories  in  determining  the 
eligibility  of  devices  for  transitional 
pass-through  payments  effective  April  1, 
2001.  Section  1833(t)(6)(B)(ii)(IV)  of  the 
Act,  as  aidded  by  section  402(a)  of  BIPA, 
requires  us  to  establish  a  new  category 
for  a  medical  device  when — 

•  The  cost  of  the  device  is  not 
insignificant  in  relation  to  the  OPD  fee 
schedule  mnount; 

•  No  existing  device  category  is 
appropriate  for  the  device;  and 

•  Payment  was  not  being  made  for  the 
device  as  an  outpatient  hospital  service 
as  of  December  31, 1996.  However, 
section  1833(t)(6)(B)(iv)  of  the  Act,  also 
added  by  section  402(a)  of  BIPA, 
provides  that  a  medical  device  may  be 
treated  as  meeting  these  requirements  if 
either — 

•  The  device  is  described  by  one  of 
the  initial  categories  established;  or 

•  The  device  is  described  by  one  of 
the  additional  categories  established 
imder  this  rule,  and — 

•  An  application  under  section  515  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  has  been  approved;  or 

•  The  device  has  been  cleared  for 
market  under  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act; 
or 

•  The  device  is  exempt  from  the 
requirements  of  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
imder  section  510(1)  or  section  510(m)  of 
that  Act. 

Thus,  otherwise  covered  devices  that 
are  described  by  a  category  may  be 
eligible  for  transitional  pass-through 
payments  even  if  they  were  paid  as  part 
of  an  outpatient  service  as  of  December 
31, 1996.  At  the  same  time,  no 
categories  will  be  created  on  the  basis  of 
devices  that  were  paid  on  or  before 
December  31,  1996.  Under  section 
1833(t)(6)(B)(iv)  of  the  Act,  no  further 
application  or  approval  is  required  for  a 
covered  device  that  is  described  by  a 
category  to  qualify  for  a  transitional 
pass-through  payment. 
■  Section  1833(t)(6)(B)(i)(I)  of  the  Act, 
as  amended  by  BIPA,  required  us  to 
establish,  by  April  1,  2001,  an  initial  set 
of  categories  based  on  device  by  type  in 
such  a  way  that  devices  eligible  for 
transitional  pass-through  payments 
xmder  sections  1833(t)(A)(ii)  and  (iv)  ^ 
of  January  1 ,  2001  would  be  included  in 
a  category.  We  developed  this  initial  set 
of  categories  in  consultation  with 
groups  representing  hospitals, 
manufactiirers  of  medical  devices,  and 


other  affected  parties,  as  required  by 
section  1833(t)(6)(B)(i)(n)  of  the  Act,  as 
amended  by  BIPA.  We  issued  the  list  of 
initial  categories  on  March  22,  2001,  in 
Program  Memorandum  (PM)  No.  A-01- 
41,  which  is  available  on  our  Web  site, 
www.hcfa.gov. 

As  required  by  section 
1833(t){6)(B)(iii)  of  the  Act.  the  period 
during  which  a  category  of  devices  is 
eligible  for  transitional  pass-through 
payments  is  at  least  2,  but  not  more  than 
3,  years.  This  period  begins  with  the 
first  date  on  which  a  transitional  pass- 
through  pajmient  is  made  for  any 
medical  device  that  is  described  by  the 
category. 

Section  1833(t)(6)(B)(ii)(III)  of  the  Act, 
as  amended  by  BIPA,  requires  us  to 
establish  criteria  by  July  1 ,  2001  that 
will  be  used  to  create  additional 
categories.  This  provision  requires  that 
no  medical  device  be  described  by  more 
than  one  category.  In  addition,  the 
criteria  must  include  a  test  of  whether 
the  average  cost  of  devices  that  would 
be  included  in  a  category  is  "not 
insignificant"  in  relation  to  the  APC 
payment  amount  for  the  associated 
service. 

A  conforming  amendment  made  by 
section  402(b)(3)  of  BIPA  revises  section 
1833(t)(12)(E)  of  the  Act  concerning  the 
limitation  on  administrative  or  judicial 
review  of  the  OPPS.  As  amended,  that 
section  now  prohibits  administrative  or 
judicial  review  of  the  determination  and 
deletion  of  initial  and  new  categories.  In 
addition  to  the  requirement  to  use 
device  categories  for  purposes  of  the 
transitional  pass-through  payments. 
BIPA  made  other  changes  to  those 
payments.  Section  406  of  BIPA  amends 
section  1833{t)(6)(A)(ii)  of  the  Act  to 
extend  transitional  pass-through 
payments  to  devices  used  for 
temperatiue  monitored  cryoablation. 
effective  for  devices  furnished  on  or 
after  April  1,2001. 

Section  430  of  BIPA  amends  section 
1861(t)(l)  of  the  Act  to  expand  the 
definition  of  "drugs"  to  include  contrast 
agents  effective  for  items  and  services 
fimiished  on  or  after  July  1.  2001.  We 
implemented  this  provision  by  program 
memorandum  (Transmittal  A-01-73, 
June  1,  2001).  Thus,  contrast  agents 
have  been  eligible  for  transitional  pass- 
through  payments  since  that  date.  The 
amount  of  the  pass-through  payment 
will  be  determined,  as  for  other  drugs. 
on  the  basis  of  95  percent  of  the  average 
wholesale  price  less  the  amount 
determined  to  be  already  included  in 
the  payment  for  the  associated  APC. 
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n.  Provisions  of  This  Interim  Final  Rule 
fvith  Conunent  Period 

This  interim  final  rule  sets  forth  the 
criteria  for  establishing  new  categories 
of  medical  devices  ehgible  for 
transitional  pass-through  payments 
under  the  hospital  outpatient  PPS  as 
required  by  section  1833(t){6)(B)(ii)  of 
the  Act,  as  amended  by  BIPA.  The 
provisions  relating  to  transitional  pass- 
through  payments  for  eligible  drugs  and 
biologicals  remain  unchanged  and  are 
not  addressed  in  this  rule  (except  for  the 
change  relating  to  contrast  agents  as 
provided  in  section  430  of  BIPA). 
Similarly,  the  provisions  relating  to  new 
technology  ambulatory  payment 
classification  (APC)  groups  remain  the 
same,  as  set  forth  in  our  April  7,  2000 
final  rule  (66  PR  18476).  We  note, 
however,  that  in  the  proposed  rule  to 
update  the  hospital  OPPS  for  CY  2002, 
published  on  the  August  24,  2001  (66 
FR  44702).  we  proposed  certain  changes 
to  the  criteria  for  eligibility  for  payment 
in  a  new  technology  APC. 

A.  Changes  to  the  Criteria  for  Eligibility 
for  Pass-Through  Payment  of  a  Medical 
Device 

As  noted  above,  in  our  April  7,  2000 
final  rule  with  comment  period  (65  FR 
18480),  we  defined  new  or  innovative 
devices^ising  eight  criteria,  three  of 
which  were  revised  in  our  August  3, 
2000  interim  final  rule  with  comment 
period  (65  FR  47673-74).  These  criteria 
were  set  forth  in  regulations  at 
§  419.43(e)(4).  For  the  most  part,  these 
Criteria  will  remain  applicable  when 
defining  a  new  category  for  devices. 
That  is,  devices  to  be  included  in  a 
category  must  meet  all  previously 
established  applicable  criteria  for  a 
device  eligible  for  transitional  pass- 
through  payments.  The  definition  of  an 
eligible  device,  however,  must  change  to 
conform  to  the  requirements  of  the 
amended  section  1833(t)(6)(B)(ii)  of  the 
Act. 

In  addition,  we  are  clarifying  our 
criterion  that  states  that  a  device  must 
be  approved  or  cleared  by  the  FDA.  The 
approval  or  clearance  criterion  applies 
only  if  FDA  approval  or  clearance  is 
required  for  the  device  as  specified  at 
new  §  419.66(b)(1).  For  example,  a 
device  that  has  received  an  FDA 
investigational  device  exemption  (IDE) 
and  has  been  classified  as  a  Category  B 
device  by  the  FDA  in  accordance  with 
§405.203  through  §405.207  and 
§§405.211  through  405.215  is  exempt 
from  this  requirement.  A  device  that  has 
received  an  FDA  IDE  and  is  classified  by 
the  FDA  as  a  Category  B  device  is 
eligible  for  a  transitional  pass-through 


payment  if  all  other  requirements  are 
met. 

B.  Criteria  for  Establishing  Device 
Categories 

As  described  above  in  section  I  of  this 
preamble,  in  determining  the  criteria  for 
establishing  additional  categories, 
section  1833(t)(6)(B)(ii)  of  the  Act 
mandates  that  new  categories  must  be 
established  for  devices  diat  were  not 
being  paid  for  as  an  outpatient  hospital 
service  as  of  December  31, 1996,  in  such 
a  way  that  no  device  is  described  by 
more  than  one  category  and  the  average 
cost  of  devices  to  be  included  in  a 
category  is  not  insignificant  in  relation 
to  the  APC  payment  amount  for  the 
associated  service.  Based  on  these 
requirements,  we  will  use  the  following 
criteria  to  establish  a  category  of 
devices: 

•  Substantial  clinical  improvement. 
The  category  describes  devices  that 
demonstrate  a  substantial  improvement 
in  medical  benefits  for  Medicare 
beneficiaries  compared  to  the  benefits 
obtained  by  devices  in  previously 
established  categories  or  other  available 
treatments,  as  described  in  regulations 
at  new  §  419.66(c)(1). 

This  criterion  ensiu-es  that  no  existing 
or  previously  existing  category  contains 
devices  that  are  substantially  similar  to 
the  devices  to  be  included  in  the  new 
category.  This  is  consistent  with  the 
statutory  mandate  that  no  device  is 
described  by  more  than  one  category. 

In  addition,  this  criterion  limits  tne 
number  of  new  categories,  and 
consequently  transitional  pass-through 
payments,  to  those  categories  containing 
devices  that  offer  the  prospect  of 
substantial  clinical  improvement  in  the 
care  of  Medicare  beneficiaries.  Section 
1833(t)(6)(E)(iii)  of  the  Act.  as 
redesignated  by  BIPA,  requires  that,  if 
the  Secretary  estimates  before  the 
beginning  of  the  year  that  the  total 
amount  of  pass-through  payments 
would  exceed  a  specified  percentage  of 
total  program  payments  (2.5  percent 
before  2004  and  no  more  than  2  percent 
thereafter),  we  must  uniformly  reduce 
(prospectively)  each  pass-through 
payment  in  that  year  by  an  amount 
adequate  to  ensure  that  the  limit  is  not 
exceeded. 

We  believe  it  is  important  for 
hospitals  to  receive  pass-through 
payments  for  devices  that  offer 
substantial  clinical  improvement  in  the 
treatment  of  Medicare  beneficiaries  to 
facilitate  access  by  beneficiaries  to  the 
advantages  of  the  new  technology. 
Conversely,  the  need  for  additional 
payments  for  devices  that  offer  little  or 
no  clinical  improvement  over  a 
previously  existing  device  is  less 


apparent.  These  devices  can  still  be 
used  by  hospitals,  and  hospitals  willJje 
paid  for  them  through  theappropriate 
APC  payment.  To  the  extent  these 
devices  are  used,  the  hospitals'  charges 
for  the  associated  procedures  will  reflect 
their  use.  We  will  use  data  on  hospital 
charges  to  update  the  APC  payment 
rates  as  part  of  the  annual  update  cycle. 
Thus,  the  payment  process  will  provide 
an  avenue  to  reflect  appropriate 
payments  for  devices  that  are  not 
substantial  improvements. 

We  will  be  evaluating  a  request  for  a 
new  category  of  devices  against  the 
following  criteria  in  order  to  determine 
if  it  meets  the  substantial  clinical 
improvement  requirement: 

•  The  device  offers  a  treatment  option 
for  a  patient  population  unresponsive 
to,  or  ineligible  for,  currently  available 
treatments. 

•  The  device  offers  the  ability  to 
diagnose  a  medical  condition  in  a 
patient  population  where  that  medical 
condition  is  currently  undetectable  or 
offers  the  ability  to  diagnose  a  medical 
condition  earlier  in  a  patient  population 
than  allowed  by  currently  available 
methods.  There  must  also  be  evidence 
that  use  of  the  device  to  make  a 
diagnosis  affects  the  management  of  the 
patient. 

•  Use  of  the  device  significantly 
improves  clinical  outcomes  for  a  patient 
population  as  compared  to  currently 
available  treatments.  Some  examples  of 
outcomes  that  are  frequently  evaluated 
in  studies  of  medical  devices  are  the 
following: 

•  Reduced  mortality  rate  with  use  of 
the  device. 

•  Reduced  rate  of  device-related 
complications. 

•  Decreased  rate  of  subsequent 
diagnostic  or  therapeutic  interventions 
(for  example,  due  to  reduced  rate  of 
recurrence  of  the  disease  process). 

•  Decreased  niunber  of^future 
hospitalizations  or  physician  visits. 

•  More  rapid  beneficial  resolution  of 
the  disease  process  treated  because  of 
the  use  of  the  device. 

•  Decreased  pain,  bleeding,  or  other 
quantifiable  symptom. 

•  Reduced  recovery  time. 

As  part  of  the  application  process 
(described  below  in  section  fl.C.),  we 
will  require  the  requester  to  submit 
evidence  that  the  category  of  devices 
meets  one  or  more  of  these  criteria.  We 
note  that  the  requirements  set  forth 
above  will  be  used  only  for  determining 
whether  a  device  is  eligible  io'  a  new 
category  under  section  1833(t)(6)(B}  of 
the  Act,  which  authorizes  transitional 
pass  through  payments  for  categories  of 
devices.  These  criteria  are  not  intended 
for  use  in  making  coverage  decisions 
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under  section  1862(a)(1)(A)  of  the  Act. 
We  note  that  adoption  of  these  criteria 
is  consistent  with  the  recommendation 
of  the  Medicare  Payment  Advisory 
Commission,  in  its  March  2001  Report 
to  Congress,  that  pass-through  payments 
for  specific  technologies  be  made  only 
when  a  technology  is  new  or 
substantially  improved. 

We  expect  to  aetermine  which 
devices  represent  a  substantial  clinical 
improvement  over  existing  devices  by 
using  a  panel  of  Federal  clinical  and 
other  experts,  supplemented  if 
appropriate  by  individual  consultation 
with  outside  experts.  These  decisions 
will,  in  general,  be  based  on  information 
submitted  by  the  requester  about  the 
clinical  benefit  of  the  devices  as 
described  in  the  above  criteria, 
including,  where  available,  evidence 
fi-om  clinical  trials  or  other  clinical 
investigations. 

We  believe  that  almost  all  substantial 
clinical  improvements  in  technology 
that  are  appropriately  paid  for  imder  the 
transitional  pass-through  provisions 
result  in  measurable  improvements  in 
care  from  the  perspective  of  the 
beneficiary.  Nevertheless,  there  may  be 
some  improvements  in  the  medical 
technology  itself  that  are  so  significant 
that  we  may  wish  to  recognize  them  for 
separate  payment  even  though  they  do 
not  directly  result  in  substantial  clinical 
improvements.  For  example, 
improvements  in  such  factors  as  the 
strength  of  materials,  increased  battery 
life,  miniaturization,  might  so  improve 
convenience,  durability,  ease  of 
operation,  etc.,  that  such  an 
improvement  in  medical  technology 
might  be  considered  as  a  separate  factor 
firom  "substantial  clinical 
improvement"  in  beneficiary  care.  We 
invite  public  comment  on  this  issue  and 
are  particularly  interested  in  learning  of 
examples  of  medical  technologies  for 
which  pass  through  payments  might  be 
appropriate  even  though  they  would  not 
also  pass  a  test  based  on  substantial  ' 
improvement  in  beneficiary  outcomes. 

We  note  that  we  welcome  comments 
on  all  aspects  of  these  criteria  for 
substantial  clinical  improvement,  and 
we  will  consider  timely  comments  in 
developing  a  final  rule.  (Comments  on 
all  parts  of  this  interim  final  rule  with 
comment  will  be  considered  if  they  are 
received  within  30  days  after  the 
publication  of  this  rule.)  We  will 
continue  to  evaluate  these  criteria  as  we 
gain  experience  in  applying  them,  and 
we  will  consider  revisions  and 
refinements  to  them  over  time  as 
appropriate. 

•  Cost.  We  determine  that  the 
estimated  cost  to  hospitals  of  the 
devices  in  a  new  category  (including 


any  candidate  devices  and  the  other 
devices  that  we  believe  will  be  included 
in  the  category)  is  "not  insignificant" 
relative  to  the  payment  rate  for  the 
applicable  procedures.  The  estimated 
cost  of  devices  in  a  category  will  be 
considered  "not  insignificant"  if  they 
meet  the  following  criteria  found  in 
regulations  at  new  §  419.66(d): 

•  The  estimated  average  reasonable 
cost  of  devices  in  the  category  exceeds 
25  percent  of  the  applicable  APC 
payment  amount  for  the  service 
associated  with  the  category  of  devices. 

•  The  estimated  average  reasonable 
cost  of  devices  in  the  category  exceeds 
the  cost  of  the  device-related  portion  of 
the  APC  payment  amount  for  the  service 
associated  with  the  category  of  devices 
by  at  least  25  percent. 

•  The  difference  between  the 
estimated  average  reasonable  cost  of  the 
devices  in  the  category  and  the  portion 
of  the  APC  payment  amount  determined 
to  be  associated  with  the  device  in  the 
associated  APC  exceeds  10  percent  of 
the  total  APC  payment. 

Of  these  three  cost  criteria,  the  latter 
two  are  unchanged  from  our  current 
thresholds  for  individual  devices 
(however,  as  discussed  below,  their 
effective  date  is  revised).  The  first 
criterion,  however,  represents  a  change 
from  the  current  threshold. 

In  the  April  7.  2000  final  rule,  we 
provided  that  a  device's  expected 
reasonable  cost  must  exceed  25  percent 
of  the  applicable  APp  payment  for  the 
associated  service  as  the  criterion  for 
determining  when  the  cost  of  a  specific 
device  is  "not  insignificant"  in  relation 
to  the  APC  payment  (65  FR  18480).  In 
the  August  3,  2000  interim  final  rule,  we 
lowered  the  threshold  to  10  percent 
because  we  believed  the  25  percent 
hmit  was  too  restrictive  based  on  the 
brand  specific  approach  at  the  time  (65 
FR  47673;  §419.43(e)(l)(iv)(C)). 
However,  given  our  payment  experience 
over  the  past  year  using  the  10  percent 
threshold,  including  our  current 
information  on  the  likely  amoimt  of 
pass-through  payments  in  CY  2002,  we 
believe  a  higher  threshold  is  warranted. 
We  believe  that  setting  a  higher  cost 
threshold  will  ensure  that  new 
categories  are  created  only  in  those 
instances  where  they  are  most  valuable 
to  beneficiaries  and  hospitals,  given  the 
overall  limits  on  pass-through 
payments.  That  is,  pass-through 
payments  will  be  targeted  only  to  those 
devices  where  cost  considerations  might 
be  most  likely  to  interfere  with  patient 
access. 

We  found  that  once  we  lowered  the 
threshold  to  10  percent,  a  very  small 
minority  (less  than  10  percent)  of 
devices  that  met  all  other  criteria  for  the 


pass-through  payment  were  rejected  on 
the  basis  of  this  criterion.  Partly  as  a 
result,  the  list  of  devices  qualified  for 
pass-through  payments  increased  to 
well  over  1000  devices  by  the  end  of 
2000.  Although  the  extensive  number  of 
qualified  devices  allowed  hospitals  to 
receive  additional  payment  for  many 
devices,  we  have  estimated  that  the 
overall  pass-through  payment  amount 
for  calendar  year  2002  exceeds  the  2.5 
percent  cap.  Therefore,  for  that  year,  a 
substantial  reduction  in  the  amount  of 
each  pass-through  payment  as  required 
by  section  1833(t)(6)(E)(iii)  of  the  Act. 
will  be  necessary.  Thus,  allowing  a  large 
number  of  marginally  costly  devices  to 
qualify  for  the  pass-through  payment 
would  reduce  the  amount  of  additional 
payment  a  hospital  would  receive  for 
any  one  device.  We  believe  raising  the 
threshold  for  this  criterion  will  benefit 
hospitals  by  focusing  the  pass-through 
payments  on  those  devices  that 
represent  a  substantial  loss  to  the 
hospital.  We  believe  this  change  will 
also  preserve  beneficiary  access  to 
especially  expensive  devices. 

In  addition,  once  a  category  is 
established,  devices  included  in  the 
category  will  be  eligible  for  pass- 
through  payments  regardless  of  the  cost 
of  the  device.  Therefore,  we  believe  that 
it  is  reasonable  to  set  a  higher  threshold 
than  10  percent  to  establish  the 
category.  While  the  cost  of  most  devices 
described  by  a  category  may  equal  or 
exceed  the  threshold  we  use  in 
establishing  a  category,  the  cost  of 
individual  devices  could  easily  fall 
below  the  threshold.  Therefore,  we 
believe  that  it  is  reasonable  to  use  a 
higher  threshold  in  establishing  a 
category  than  in  qualifying  individual 
devices. 

The  latter  two  criteria  for  determining 
that  the  estimated  cost  of  a  categor>'  of 
devices  is  not  insignificant  are 
unchanged  from  those  currently 
included  in  §  419.66  (as  related  to 
individual  devices).  As  we  provided  in 
the  August  3,  2000  interim  final  rule,  we 
intended  to  apply  these  criteria  to 
devices  for  which  a  pass-through 
payment  is  first  made  on  or  after 
January  1,  2003  (65  FR  47673).  We 
stated  that  the  delay  would  allow  us 
sufficient  time  to  gather  and  analyze 
data  needed  to  determine  the  current 
portion  of  the  Af*C  payment  associated 
with  the  devices. 

Based  on  the  outpatient  claims  data 
we  are  currently  using  for  analysis,  we 
believe  that  we  are  able,  in  many  cases, 
to  begin  using  these  criteria  at  this  time. 
Although  the  1996  data  did  not  provide 
a  level  of  information  that  allowed  us  to 
determine  the  portion  of  the  APC 
payment  that  was  related  to  the  device 
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(except  in  a  very  few  cases  such  as 
pacemakers],  the  newer  data  often  does 
provide  this  level  of  detail.  Therefore 
we  will  begin  using  the  second  and 
third  criteria  for  the  purpose  of  creating 
categories,  as  described  in  regulations  at 
§§  419.66(d)(2)  and  419.66(d)(3),  as  soon 
after  the  implementation  of  this  final 
rule  as  we  have  data  to  do  so  rather  than 
on  January  1,  2003.  Although  in  some 
instances  the  lack  of  specific  data  will 
prevent  the  application  of  these  criteria, 
we  do  not  believe  that  should  delay  our 
use  of  these  criteria  in  those  situations 
in  which  the  data  are  available. 

C.  Application  Process  for  Creation  of  a 
New  Device  Category 

Device  manufacturers,  hospitals,  or 
other  interested  parties  may  apply  for  a 
new  device  category  for  transitional 
pass-through  payments.  The  application 
process  is  very  similar  to  the  process 
that  was  previously  used  for  item- 
specific  review  of  devices  and  that  is 
currently  used  for  drugs  and  biologicals. 
Details  regarding  deadlines  and  other 
aspects  of  the  application  process  will 
be  available  on  our  web  site, 
www.hcfa.gov. 

We  will  accept  applications  at  any 
time.  However,  we  will  estabUsh  new 
categories  only  at  the  beginning  of  a 
calendar  quarter,  in  deference  to  our 
computer  systems  needs  and  those  of 
our  contractors  and  hospitals.  We  must 
receive  applications  in  sufficient  time 
before  the  beginning  of  the  calendar 
quarter  in  which  a  category  would  be 
established  to  allow  for  decision-making 
and  programming.  For  now,  we  will 
require  that  applications  be  received  at 
least  4  months  before  the  beginning  of 
the  quarter. 

We  may  change  the  details  of  this 
application  process  in  the  futiire  to 
reflect  experience  and  programmatic 
needs.  If  we  revise  these  instructions  in 
any  way,  we  will  submit  the  revisions 
to  the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act.  We  will  also  post  the  revisions  on 
our  web  site.  ] 

D.  Announcing  a  New  Device  Category 

If  we  determine  a  new  category  is 
warranted,  we  will  issue  a  Program 
Memorandum  specifying  a  new 
Healthcare  Conmion  Procedure  Coding 
System  (HCPCS,  formerly  known  as 
HCFA  Common  Procedure  Coding 
System)  code  and  short  and  long 
descriptors  for  the  category.  We  may 
also  include  additional  clarifying  or 
definitional  information  to  help 
distinguish  the  new  category  from  other 
existing  or  previously  existing 
categories.  It  may  be  necessary  to 
redefine,  or  make  other  changes  to. 


existing  categories  to  accommodate  a 
new  category  and  ensure  that  no 
medical  device  is  described  by  more 
than  one  category,  though  we  will 
attempt  to  keep  these  changes  to  a 
minimum.  We  will  post  these  Program 
Memoranda  on  our  web  site. 

We  may  find  it  necessary  occasionally 
to  correct  or  amend  the  list  of  (and 
clarifying  information  associated  with) 
new  categories  or  initial  categories.  We 
do  not  expect  this  step  will  be  needed 
often,  but  if  it  is  necessary,  we  will  issue 
any  changes  in  a  Program 
Memorandum. 

E.  Temperature-Monitored  Cryoablation 
Devices 

Section  406  of  BIPA  amends  section 
1833(t)(6)(A)(ii)  of  the  Act  to  extend 
transitional  pass-through  payments  to  a 
device  of  temperatiire-monitored 
cryoablation.  We  have  implemented  this 
provision  through  PM  No.  A-01— 40, 
which  included  categories  for  these 
devices.  In  our  regulations  at  new 
§  419.66(e)(2),  we  have  extended  the 
transitional  pass-through  payments  to  a 
device  of  temperature-monitored 
cryoablation  and  specify  that  this 
medical  device  is  not  subject  to  the  cost 
criteria  described  in  §  419.66(d). 

F.  Contrast  Agents  as  a  Drug 

Section  430  of  BIPA  revises  the 
definition  of  drugs  al  section  1861(t)(l) 
of  the  Act  to  include  contrast  agents, 
therefore  making  them  eligible  for  a 
transitional  pass-through  payment.  We 
have  implemented  this  provision 
effective  July  1,  2001,  through  PM  No. 
A-01-73,  issued  on  June  1,  2001.  This 
provision  does  not  require  any  changes 
in  our  regulations  as  we  are  simply 
including  contrast  agents  within  the 
definition  of  drugs  that  were  not  paid  as 
hospital  outpatient  services  before  1997. 

G.  Redesignations 

We  are  redesignating  and  revising  our 
reg\ilations  at  §  419.43(e)  relating  to 
transitional  pass-through  payments  for 
drugs,  biologicals,  and  devices  to 
incorporate  the  changes  in  our  policy 
that  result  ft-om  this  interim  final  rule. 
Paragraph  (e)  has  been  removed  and 
redesignated  as  a  new  subpart  G. 
(Current  subpart  G  is  redesignated  as 
subpart  H.)  The  new  subpart  G  consists 
of  the  following  sections: 


§419.62    Transitional  pass-through 
payments:  General  rules. 

§419.64    Transitional  pass-through 
payments:  Drugs  and  biologicais. 

§419.66    Transitional  pass-through 
payments:  IMedical  devices. 

We  are  redesignating  §  419.43(f), 
Budget  neutrality,  as  §  419.43(e)  and 
revising  that  paragraph  to  limit  its 
application  only  to  outlier  adjustments. 
The  budget  neutrality  provision  relating 
to  pass-through  payments  is  now  foimd 
at  §  419.62(b).  We  are  also  revising 
§  419.60(e),  Limitations  on 
administrative  or  judicial  review,  to 
conform  to  the  changes  made  to  section 
1833(t)(12)(E)  of  the  Act  by  section 
402(b)(3)  of  BIPA. 

In  recodifying  para^aph  (e),  we  have 
made  additional  editorid  changes  to 
existing  regulations  text. 

m.  Response  to  Conunehts 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  when  we  proceed 
with  a  subsequent  Federal  Register 
document,  we  will  respond  to  the 
comments  in  the  preamble  to  that 
document. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  proposed  rule 
in  the  Federal  Register  and  invite 
public  comment  on  the  proposed  rule. 
The  proposed  rule  includes  a  reference 
to  the  legal  authority  under  which  the 
rule  is  proposed,  and  the  terms  and 
substances  of  the  proposed  rule  or  a 
description  of  the  subjects  and  issues 
involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  We  believe  that,  in  this  case, 
prior  notice  and  comment  procedures 
would  be  impracticable  because  the 
statute  requires  we  issue  the  criteria  by 
July  1 ,  only  slightly  more  than  6  months 
after  passage  of  the  underlying  statute. 
This  deadline  does  not  permit 
completion  of  the  full  cycle  of  notice 
and  comment  rulemaking  before  the 
criteria  are  published.  Furthermore, 
section  1833(t)(6)(B)(ii)(I)  of  the  Act,  as 
amended  by  section  402(a)  of  BIPA, 
gives  explicit  authority  to  use  an  interim 
final  rule  with  comment  period. 
Therefore,  we  find  good  cause  to  waive 
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the  notice  of  proposed  rulemaking  and 
to  issue  this  final  rule  on  an  interim 
basis. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

In  order  to  fairly  evaluate  whether  an 
information  collection  should  be 
approved  by  OMB,  section  3506(c)(2)(A) 
of  the  PRA  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  tne 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comments  on  each  of  the  issues  for  the 
information  collection  requirement 
discussed  below. 

Process  and  Information  Required  To 
Apply  for  Additional  Device  Categories 
For  Transitional  Pass-Through  Payment 
Status  Under  the  Hospital  Outpatient 
Prospective  Payment  System 

The  application  itself  for  additional 
device  categories  may  be  foimd  at 
www.hcfa.gov.  The  application  process 
is  very  similar  to  the  process  that  was 
previously  used  for  item-specific  review 
of  devices  and  that  is  currently  used  for 
drugs  and  biologicals.  Details  regarding 
deadlines  and  other  aspects  of  the 
application  process  will  be  available  on 
the  above  web  site.  (See  also  section  n. 
Above.) 

We  estimate  that  approximately  100 
entities  will  file  an  application  yearly. 
We  believe  it  will  take  each  of  these 
entities  around  16  hours  to  gather  the 
necessary  information  and  fill  out  the 
application. 

We  have  submitted  a  copy  of  this 
interim  final  rule  with  comment  to  OMB 
for  its  review  of  the  information 
collection  requirement  described  above. 
The  requirement  is  not  effective  until  it 
has  been  approved  by  OMB. 

If  you  comment  on  these  information 
collection  requirements,  please  mail 
copies  directly  to  the  following: 
Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Information 
Services,  DHES.  SSG,  Attn:  John 


Burke,  CMS-1179-IFC,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850; 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New 
Executive  Office  Building, 
Washington,  DC  20503  Attn: 
Allsion  Eydt,  Desk  Officer. 

VI.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review)  and  the 
Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regiilation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RJA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  This  interim  final  rule  is  not 
a  major  rule  because  we  have 
determined  that  the  economic  impact 
will  be  negligible  for  the  revisions 
related  to  the  transitional  f>ass-through 
pa)rments  for  new  or  innovative  medical 
devices.  In  addition,  the  budget  impact 
related  to  the  transitional  pass-through 
provision  has  already  been  addressed  in 
the  outpatient  prospective  payment 
system  implementing  rule  published  on 
April  7,  2000  (65  FR  18530).  As  stated 
in  that  rule,  the  pass-through  provision 
is  implemented  in  a  budget-neutral 
manner  as  required  by  section 
1833(t)(2)(E)  of  the  Act.  Section 
1833(t)(6)(E)  of  the  Act,  as  amended  by 
BBRA  and  redesignated  by  BIPA,  caps 
the  projected  additional  payments 
annually  at  2.5  percent  of  the  total 
projected  payments  for  hospital 
outpatient  services  each  year  before 
calendar  year  2004  and  no  more  than 
2.0  percent  in  year  2004  and  subsequent 
years. 

The  RFA  requires  agencies  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  sm^l  entities,  either 
by  nonprofit  status  or  by  having 
revenues  ranging  between  $5  million 
and  $25  million  or  less  annu&lly. 


depending  on  the  particular  health  care 
industry  (for  details  see  the  Small 
Business  Administration's  final  rule  size 
standards  for  health  care  at  65  FR 
69432).  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  final  rule  that 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  with 
not  more  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  prospective  payment  system,  we 
classify  these  hospitals  as  urban 
hospitals. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1 102(b)  of  the 
Act  because  we  have  determined,  and 
we  certify,  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
interim  final  rule  will  not  have  a 
significant  economic  effect  on  these 
governments  or  the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  final 
rule  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
This  interim  final  rule  will  not  have  a 
substantial  effect  on  States  or  local 
governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subiects  in  42  CFR  Part  419 

Health  facilities.  Hospitals,  Medicare. 
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For  the  reasons  set  forth  in  the 
preamble,  42  CFR  part  419  is  amended 
as  follows: 

PART  419— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  HOSPITAL  OUTPATIENT 
DEPARTMENT  SERVICES 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102.  1833(t),  and  1871  af 
the  Social  Security  Act  (42  U.S.C.  1302. 
1395l(t).  and  139Shh). 

2.  Section  419.43  is  amended  by — 

A.  Removing  paragraph  (e). 

B.  Redesignating  paragraph  (f)  as 
paragraph  (e)  and  revising  it  to  read  as 
follows. 

}  419.43    Adfustmwits  to  natioaal  program 
payment  and  banaficiary  coinauranca 
amounts. 

•        •        •        *        • 

(e)  Budget  neutrality.  CMS  establishes 
payment  under  paragraph  (d)  of  this 

.     section  in  a  budget-neutral  manner. 

'  3.  Section  419.60(e)  is  revised  to  read 
as  follows: 

1419.60    Umitationa  on  administrativa  and 
judicial  raviaw. 


(e)  The  determination  of  the  fixed 
multiple,  or  a  fixed  dollar  cutoff 
amount,  the  marginal  cost  of  care,  or 
applicable  percentage  under  §  419.43(d) 
or  the  determination  of  insignificance  of 
cost,  the  duration  of  the  additional 
payments  (consistent  with  subpart  G  of 
this  part),  the  determination  of  initial 
and  new  categories  under  §  419.66.  the 
portion  of  the  Medicare  hospital 
outpatient  fee  schedule  amount 
associated  with  particular  devices, 
drugs,  or  biologicals,  and  the 
application  of  any  pro  rata  reduction 
under  §  419.62(c). 

4.  Redesignate  Subpart  G  as  Subpart 
H. 

5.  New  Subpart  G  is  added  to  read  as 
follows: 

Subpart  G  TransitioiMl  Pasa-through 


§419.62    Transitional  pass-through 

payments:  general  rules. 
§419.64    Transitional  pass-through 

payments:  Drugs  and  biologicals. 
§419.66    Transitional  pass-through 

payments:  Medical  devices. 

}  419.62    Tranaitional  paaa-ttirough 
paymants:  Ganaral  rulaa. 

(a)  General.  CMS  provides  for 
additional  payments  imder  §§419.64 
and  419.66  for  certain  innovative 
medical  devices,  drugs,  and  biologicals. 

(b)  Budget  neutrality.  CMS  establishes 
the  additional  payments  under 


§§419.64  and  419.66  in  a  budget  neutral 
maimer. 

(c)  Uniform  prospective  reduction  of 
pass-through  payments.  (1)  If  CMS 
estimates  before  the  beginning' of  a 
calendar  ^ear  that  the  total  amount  of 
pass-through  payments  under  §§419.64 
and  419.66  for  the  year  would  exceed 
the  applicable  percentage  (as  described 
in  paragraph  (c)(2)  of  this  section)  of  the 
total  amoimt  of  Medicare  payments 
imder  the  outpatient  prospective 
payment  system.  CMS  will  reduce,  pro 
rata,  the  amoimt  of  each  of  the 
additional  payments  imder  §§  419.64 
and  419.66  for  that  year  to  ensure  that 
the  applicable  percentage  is  not 
exceeded. 

(2)  The  applicable  percentages  are  as 
follows: 

(i)  For  a  year  before  CY  2004,  the 
applicable  percentage  is  2.5  percent. 

(ii)  For  2004  and  subsequent  years, 
the  applicable  percentage  is  a 
percentage  specified  by  CMS  up  to  (but 
not  to  exceed)  2.0  percent. 

§419.64    Transitional  pasa-through 
paymants:  drugs  and  biologicals. 

(a)  Eligibility  for  pass-throu^ 
payment.  CMS  makes  a  transitional 
pass-through  payment  for  the  following 
drugs  and  biologicals  that  are  furnished 
as  part  of  an  outpatient  hospital  service: 

(1)  Orphan  drugs.  A  drug  or  biological 
that  is  used  for  a  rare  disease  or 
condition  and  has  been  designated  as  an 
orphan  drug  under  section  526  of  the 
Federal  Food,  Drug  and  Cosmetic  Act  if 
payment  for  the  drug  or  biological  as  an 
outpatient  hospital  service  was  being 
made  on  August  1,  2000. 

(2)  Cancer  therapy  drugs  and 
biologicals.  A  drug  or  biological  that  is 
used  in  cancer  therapy,  including,  but 
not  limited  to,  a  chemotherapeutic 
agent,  an  antiemetic,  a  hematopoietic 
growth  facter,  a  colony  stimulating 
factor,  a  biological  response  modifier, 
and  a  bisphosphonate  if  pajrment  for  the 
drug  or  biological  as  an  outpatient 
hospital  service  was  being  made  on 
August  1,2000. 

(3)  Radiopharmaceutical  drugs  and 
biological  products.  A 
radiopharmaceutical  drug  or  biological 
product  used  in  diagnostic,  monitoring, 
and  therapeutic  nuclear  medicine 
services  if  payment  for  the  drug  or 
biological  as  an  outpatient  hospital 
service  was  being  made  on  August  1, 
2000. 

(4)  Other  drugs  and  biologicals.  A 
drug  or  biological  that  meets  the 
following  conditions: 

(i)  It  was  first  payable  as  an  outpatient 
hospital  service  after  December  31, 
1996. 


(ii)  CMS  has  determined  the  cost  of 
the  drug  or  biological  is  not 
insignificant  in  relation  to  the  amoimt 
payable  for  the  applicable  APC  (as 
calculated  imder  §  419.32(c))  as  defined 
in  paragraph  (b)  of  this  section. 

(b)  Cost.  CMS  determines  the  cost  Of 
a  drug  or  biological  to  be  not 
insignificant  if  it  meets  the  following 
requirements: 

(1)  Services  furnished  before  January 

1 ,  2003.  The  expected  reasonable  cost  of 
a  drug  or  biological  must  exceed  10 
percent  of  the  applicable  APC  payment 
amount  for  the  service  related  to  the 
drug  or  biological. 

(2)  Services  furnished  after  December 
31,  2002.  CMS  considers  the  average 
cost  of  a  new  drug  or  biological  to  be  not 
insignificant  if  it  meets  the  following 
conditions:  • 

(i)  The  estimated  average  reasonable 
cost  of  the  drug  or  biological  in  the 
category  exceeds  10  percent  of  the        , 
applicable  APC  pajrment  amount  for  the 
service  related  to  the  drug  or  biological. 

(ii)  The  estimated  average  reasonable 
cost  of  the  drug  or  biological  exceeds 
the  cost  of  the  drug  or  biological  portion 
of  the  APC  pajonent  amount  for  the 
related  service  by  at  least  25  percent. 

(iii)  The  difference  between  the 
estimated  reasonable  cost  of  the  drug  or 
biological  and  the  estimated  portion  of 
the  APC  payment  amount  for  the  drug 
or  biological  exceeds  10  percent  of  the 
APC  payment  amount  for  the  related 
service. 

(c)  Limited  period  of  payment.  CMS 
limits  the  eligibility  for  a  pass-through 
payment  under  this  section  to  a  period 
of  at  least  2  years,  but  not  more  Uian  3 
years,  that  begins  as  follows: 

(1)  For  a  drug  or  biological  described 
in  paragraphs  (a)(1)  through  (a)(3)  of  this 
section — August  1,  2000. 

(2)  For  a  drug  or  biological  described 
in  paragraph  (a)(4)  of  this  section — ^the 
date  that  CMS  makes  its  first  pass- 
through  payment  for  the  drug  or 
biological. 

(d)  Amount  of  pass-through  payment. 
Subject  to  any  reduction  determined 
under  §  449.62(b),  the  pass-through 
pajmaent  for  a  drug  or  biological  is  95 
percent  of  the  average  wholesale  price 
of  the  driig  or  biological  minus  the 
portion  of  the  APC  payment  amount 
CMS  determines  is  associated  with  the 
drug  or  biological. 

§419.66    Tranaitional  paa»4hrough 
paymants:  medical  davicaa. 

(a)  General  rule.  CMS  makes  a  pass- 
through  payment  for  a  medical  device 
that  meets  fhe  requirements  in 
paragraph  (b)  of  this  section  and  that  is 
described  by  a  category  of  devices 
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established  by  CMS  under  the  criteria  in 
paragraph  (c)  of  this  section. 

(b)  Eligibility.  A  medical  device  must 
meet  the  following  requirements: 

(1)  If  required  by  the  FDA,  the  device 
must  have  received  FDA  approval  or 
clearance  (except  for  a  device  that  has 
received  an  FDA  investigational  device 
exemption  (IDE)  and  has  been  classified 
as  a  Category  B  device  by  the  FDA  in 
accordance  with  §§  405.203  through 
405.207  and  405.211  through  405.215  of 
this  chapter)  or  another  appropriate 
FDA  exemption. 

(2)  The  device  is  determined  to  be 
reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  an  illness  or 
injury  or  to  improve  the  functioning  of 
a  malformed  body  part  (as  required  by 
section  1862(a)(1)(A)  of  the  Act). 

(3)  The  device  is  an  integral  and 
subordinate  part  of  the  service 
furnished,  is  used  for  one  patient  only, 
comes  in  contact  with  human  tissue, 
and  Is  surgically  implanted  or  inserted 
whether  or  not  it  remains  with  the 
patient  when  the  patient  is  released 
from  the  hospital. 

(4)  The  device  is  not  any  of  the 
following: 

(i)  Equipment,  an  instrument, 
apparatus,  implement,  or  item  of  this 
type  for  which  depreciation  and 
financing  expenses  are  recovered  as 
depreciable  assets  as  defined  in  Chapter 
1  of  the  Medicare  Provider 
Reimbursement  Manual  (CMS  Pub.  15- 

r). 

(ii)  A  material  or  supply  furnished 
incident  to  a  service  (for  example,  a 
suture,  customized  surgical  kit,  or  clip, 
other  than  radiological  site  marker). 

(iii)  A  material  mat  may  be  used  to 
replace  human  skin  (for  example,  a 
biological  or  synthetic  material). 

(c)  Criteria  for  establishing  device 
categories.  CMS  uses  the  following 
criteria  to  establish  a  category  of  devices 
under  this  section: 

(1)  CMS  determines  that  a  device  to 
be  included  in  the  category  is  not 
described  by  any  of  the  existing 
categories,  and  was  not  being  paid  for  as 
an  outpatient  service  as  of  December  31, 
1996. 

(2)  CMS  determines  that  a  device  to 
be  included  in  the  category  has 
demonstrated  that  it  will  substantially 
improve  the  diagnosis  or  treatment  of  an 
illness  or  injury  or  improve  the 
functioning  of  a  malformed  body  part 
compared  to  the  benefits  of  a  device  or 
devices  in  a  previously  established 
category  or  other  available  treatment. 

(3)  Except  for  medical  devices 
identified  in  paragraph  (e)  of  this 
section,  CMS  determines  the  cost  of  the 
device  is  not  insignificant  as  described 
in  paragraph  (d)  of  this  section. 


(d)  Cost  criteria.  CMS  considers  the 
average  cost  of  a  category  of  devices  to 
be  not  insignificant  if  it  meets  the 
following  conditions: 

(1)  The  estimated  average  reasonable 
cost  of  devices  in  the  category  exceeds 
25  percent  of  the  applicable  APC 
payment  amount  for  the  service  related 
to  the  category  of  devices. 

(2)  The  estimated  average  reasonable 
cost  of  the  devices  in  the  category 
exceeds  the  cost  of  the  device-related 
portion  of  the  APC  payment  amount  for 
the  related  service  by  at  least  25  percent. 

(3)  The  difference  between  the 
estimated  average  reasonable  cost  of  the 
devices  in  the  category  and  the  portion 
of  the  APC  payment  amount  for  the 
device  exceeds  10  percent  of  the  APC 
payment  amount  for  the  related  service. 

(e)  Devices  exempt  from  cost  criteria. 
The  following  medical  devices  are  not 
subject  to  the  cost  requirements 
described  in  paragraph  (d)  of  this 
section,  if  payment  for  the  device  was 
being  made  as  an  outpatient  service  on 
August  1,2000: 

(1)  A  device  of  brachytherapy. 

(2)  A  device  of  temperature-monitored 
cryoablation. 

(f)  Identifying  a  category  for  a  device. 
A  device  is  described  by  a  category,  if 
it  meets  the  following  conditions: 

(1)  Matches  the  long  descriptor  of  the 
category  code  established  by  CMS. 

(2)  Conforms  to  guidance  issued  by 
CMS  relating  to  the  definition  of  terms 
and  other  information  in  conjunction 
with  the  category  descriptors  and  codes. 

(g)  Limited  period  of  payment  for 
devices.  CMS  limits  the  eligibility  for  a 
pass-through  payment  established  under 
this  section  to  a  period  of  at  least  2 
years,  but  not  more  than  3  years 
beginning  on  the  date  that  CMS 
establishes  a  category  of  devices. 

(h)  Amount  of  pass-through  payment. 
Subject  to  any  reduction  determined 
under  §  419.62(b),  the  pass-through 
pajrment  for  a  device  is  the  hospital's 
charge  for  the  device,  adjusted  to  the 
actual  cost  for  the  device,  minus  the 
amount  included  in  the  APC  payment 
amount  for  the  device. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  August  2,  2001. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Senrices. 

Approved:  October  19,  2001. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  01-27658  Filed  10-31-01;  9:17  am) 
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Services 

42  CFR  Part  419 
[CMS-1159-f1] 
RIN  0938-AK54 

Medicare  Program;  Am>ouncement  of 
the  Calendar  Year  2002  Conversion 
Factor  for  ttte  Hospital  Outpatient 
Prospective  Payment  System  and  a 
Pro  Rata  Reduction  on  Transitional 
Pass-Through  Payments 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  announces  the 
Medicare  hospital  outpatient 
prospective  payment  system  conversion 
factor  for  calendar  year  (CY)  2002.  In 
addition,  it  describes  the  Secretary's 
estimate  of  the  total  amount  of 
transitional  pass-through  payments  for 
CY  2002  and  the  implementation  of  a 
uniform  reduction  in  each  of  the  pass- 
through  payments  for  that  year. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1 ,  2002  and  applies  to 
services  furnished  on  or  after  January  1 . 
2002.  This  rule  is  a  major  rule  as 
defined  in  5  U.S.C.  804(2).  According  to 
5  U.S.C.  801(a)(1)(A).  we  are  submitting 
a  report  to  the  Congress  on  this  rule  on 
November  1.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Tayloe.  (410)  786-0600. 
SUPPI.EMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  fi-om  the  Federal  Register 
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online  database  through  GPO  Access,  a 
service  of  the  U.S.  Govemmant  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

Section  1833(t)  of  the  Social  Security 
Act  (the  Act),  as  added  by  section  4523 
of  the  Balanced  Budget  Act  of  1997 
(BBA),  Pub.  L.  105-133.  provided  for 
implementation  of  a  prospective 
payment  system  (PPS)  for  hospital 
outpatient  services  furnished  to 
Medicare  beneficiaries.  The  Medicare, 
Medicaid,  and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999  (BBRA).  Pub.  L. 
106-113.  amended  section  1833(t)  of  the 
Act  to  make  major  changes  that  affected 
the  new  prospective  pajrment  system. 
On  April  7,  2000,  we  published  a  final 
rule  with  comment  period  in  the 
Federal  Register  (65  FR  18434)  to 
implement  the  new  PPS  for  hospital 
outpatient  services.  The  new  system 
established  payment  rates  for  each 
service  paid  under  this  system  using 
ambulatory  payment  classification 
(APC)  groups.  On  Jime  30,  2000,  we 
published  a  notice  in  the  Federal 
Register  (65  FR  40535)  announcing  a 
delay  in  the  effective  date  of  the 
hospital  outpatient  PPS  (OPPS)  from 
July  1,  2000  (as  set  forth  in  the  April  7, 
2000  final  rule)  until  August  1,  2000. 
Therefore,  OPPS  became  effective  on 
August  1,  2000.  The  regulations 
implementing  the  payment  system 
appear  at  42  CFR  part  419. 

On  August  3,  2000,  we  published  an 
interim  final  rule  with  comment  period 
(65  FR  47670)  that  modified  criteria  that 
we  use  to  determine  which  medical 
devices  are  eligible  for  transitional  pass- 
through  payments.  On  November  13, 
2000,  we  published  an  interim  final  rule 
with  comment  period  in  the  Federal 
Register  (65  FR  67798)  that  provided  for 
the  annual  update  to  the  amoimts  and 
factors  for  OPPS  payment  rates  effective 
for  services  furnished  on  or  after 
January  1,  2001.  We  also  responded  to 
public  comments  on  those  portions  of 
the  April  7,  2000  final  rule  that 
implemented  related  provisions  of  the 
BBRA  and  public  cgjnments  on  the 
August  3.  2000  rule. 

On  August  24,  2001,  we  published  a 
proposed  rule  in  the  Federal  Register 
(66  FR  44672)  that  set  forth  proposed 
changes  to  the  OPPS  to  implement 
applicable  statutory  requirements, 
including  relevant  provisions  of  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA)  (Pub.  L.  106-554), 
enacted  on  December  21,  2000,  as  well 
as  changes  arising  from  our  continuing 
experience  with  the  system.  That 
document  described  proposed  changes 


to  the  amoimts  and  factors  used  to 
determine  the  payment  rates  for  services 
paid  under  the  hospital  OPPS  for  CY 
2002.  These  amounts  and  factors 
include  the  updated  conversion  factor, 
APC  classifications  and  relative  weights, 
wage  index  values,  copayment  amounts, 
and  the  discussion  of  a  possible  pro  rata 
reduction  to  be  applied  to  the 
transitional  pass-through  payments  for 
certain  drugs,  biologicals,  and  medical 
devices. 

We  received  approximately  400 
timely  items  of  correspondence 
containing  multiple  comments  on  the 
August  24,  2001  proposed  rule.  In  this 
final  rule,  we  will  respond  to  those 
comments  addressing  the  Secretary's 
estimate  of  the  total  amount  of  pass- 
through  payments  for  CY  2002  and  the 
need  for  a  uniform  reduction  to  those 
payments  in  2002  as  well  as  the 
determination  of  the  OPPS  conversion 
factor  for  CY  2002. 

In  a  subsequent  final  rule  to  be 
published  by  December  1,  2001,  we  will 
address  the  remainder  of  the  comments 
and  include  the  tables  necessary  to 
calculate  CY  2002  payment  rates  and 
beneficiary  copayment  amounts. 

n.  Transitional  Pass-Through  Pajrments 

A.  Background 

Section  1833(t)(6)  of  the  Act  provides 
for  temporary  additional  payments  or 
"transitional  pass-through  payments" 
for  certain  iimovative  medical  devices, 
drugs,  and  biologicals.  As  originally 
enacted  by  the  BBRA,  this  provision 
required  die  Secretary  to  make 
additional  payments  to  hospitals  for 
current  orphan  drugs,  as  designated 
under  section  526  of  the  Federal  Food, 
Drug  and  Cosmetic  Act;  ciurent  drugs, 
biologicals,  and  brach3rtherapy  devices 
used  for  the  treatment  of  cancer;  and 
ciurent  radiopharmaceutical  drugs  and 
biologicals.  Transitional  pass-through 
payments  are  also  required  for  new 
medical  devices,  drugs,  and  biologicals 
that  were  not  being  paid  for  as  a 
hospital  outpatient  service  as  of 
December  31, 1996  and  whose  cost  is 
"not  insignificant"  in  relation  to  the 
OPPS  payment  for  the  procedures  or 
services  associated  with  the  new  device, 
drug,  or  biological.  Under  the  statute, 
transitional  pass-through  payments  for 
any  given  device,  drug,  or  biological  are 
to  be  made  for  at  least  2  years  but  not 
more  than  3  years. 

Section  1833(t)(6)(D)(i)  of  the  Act  sets 
the  payment  rate  for  drugs  and 
biologicals  eligible  for  a  transitional 
pass-through  payment  as  the  amount  by 
which  the  amount  determined  under 
section  1842(o)  of  the  Act  (that  is,  95 
percent  of  the  applicable  average 


wholesale  price)  exceeds  the  portion  of 
the  otherwise  applicable  fee  schedule 
amount  (that  is,  the  APC  payment  rate) 
that  the  Secretary  determines  is 
associated  with  the  drug  or  biological. 
Section  1833(t)(6)(D)(ii)  of  the  Act  sets 
the  transitional  pass-through  payment 
for  a  medical  device  at  the  amount  by 
which  the  hospital's  charges,  adjusted  to 
cost,  exceeds  the  portion  of  the 
otherwise  applicable  fee  schedule 
amount  (that  is,  the  APC  payment  rate) 
that  the  Secretary  determines  is 
associated  with  the  device. 

B.  Pro  Rata  Reductions 

Section  1833(t)(6)(E)  of  the  Act  limits 
the  total  projected  amount  of 
transitional  pass-through  pajrments  for  a 
given  year  to  an  "applicable  percentage" 
of  projected  total  payments  under  the 
hospital  OPPS.  For  a  year  before  2004, 
the  applicable  percentage  is  2.5  percent; 
for  2004  and  subsequent  years,  the 
applicable  percentage  is  a  percentage 
specified  by  the  Secretary  up  to  2.0 
percent.  If  the  Secretary  estimates  before 
the  begiiming  of  the  calendar  year  that 
the  total  amount  of  pass-through 
payments  in  that  year  would  exceed  the 
applicable  percentage,  section 
1833(t)(6)(E)(iii)  of  the  Act  requires  a 
uniform  prospective  reduction  in  the 
amount  of  each  of  the  transitional  pass- 
through  payments  for  that  year  to  ensure 
that  the  limit  is  not  exceeded. 

In  the  August  24,  2001  proposed  rule 
setting  out  the  proposed  changes  for  CY 
2002  in  the  OPPS,  we  described  the 
extensive  data  base  that  we  have 
constructed  in  order  to  prepare  for 
making  an  estimate  of  pass-through 
payments  for  2002.  This  data  base 
includes  outpatient  claims  data 
submitted  by  hospitals  for  services 
furnished  on  or  after  July  1, 1999  and 
before  July  1,  2000,  as  well  as  device 
cost  and  utilization  data  extracted  from 
applications  for  pass-through  status 
submitted  by  manu&cturers,  hospitals, 
specialty  societies,  and  other  entities.  In 
their  applications  for  pdss-through 
status,  manufacturers  have  supplied 
information  on  the  expected  cost  to 
hospitals  of  devices  and  the  procedures 
with  which  the  devices  are  commonly 
used. 

In  the  August  24,  2001  proposed  rule, 
we  indicated  that  the  information 
collected  to  that  time  suggested  that  a 
significant  pro  rata  reduction  might  be 
required  for  2002  in  order  to  meet  the 
statutory  limit  on  the  amount  of  the 
pass-through  payments.  We  also 
aimounced  that  we  were  considering  the 
appropriateness  of  a  number  of  possible 
alternative  approaches  that  would  have 
the  effect  of  minimiring  the  amount  of 
any  potential  reduction  in  these 
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payments.  Finally,  we  presented  a 
discussion  of  the  methodology  that  we 
contemplate  using  in  the  development 
of  our  estimate! 

We  announced  in  the  August  24,  2001 
proposed  rule  that  we  were  considering 
a  number  of  possible  approaches  to 
different  technical  aspects  of  estimating 
payments.  We  also  indicated  that,  as  is 
always  the  case  in  making  these  types 
of  estimates,  it  would  be  necessary  to  : 
make  a  number  of  assumptions  in 
interpreting  the  data.  We  were 
tentatively  contemplating  using  the 
following  assumptions  and  techniques 
in  developing  our  methodology: 

1.  Data  and  Procedures  for  Estimation 

We  planned  to  base  the  estimate  of 
2002  pass-through  expenditures  on  the 
claims  we  would  use  to  set  payment 
rates  for  2002;  2001  pass-through 
amounts  for  drugs  and  . 
radiopharmaceuticals;  and  device  cost 
and  use  data  from  pass-through 
applications  submitted  by 
manufacturers,  hospitals,  specialty 
societies,  and  other  entities.  We 
proposed  to  make  projections  to  CY 
2002  on  the  basis  of  price,  volume,  and 
service-mix  inflators  consistent  with  our 
baseline  for  OPPS  spending.  Estimates 
for  drugs,  radiopharmaceuticals,  and 
devices  would  be  made  separately  and 
combined  for  the  final  projection  of 
pass-through  spending. 

2.  Drug  Estimate 

We  also  proposed  to  identify  those 
drugs  eligible  for  pass-through  status 
that  have  been  separately  biUed  to  the 
Medicare  program  on  the  claims  that  we 
intend  to  employ  for  the  estimate.  We 
proposed  to  multiply  the  frequency  of 
use  for  each  of  these  drugs  (that  is,  the 
number  of  line  items  multiplied  by  the 
number  of  units  billed  as  shown  in  the 
claims  data)  by  its  2001  pass-through 
payment  amount.  We  would  determine 
a  reasonable  adjustment  to  account  for 
those  drugs  that  do  not  appear  in  the 
claims  data.  Such  an  adjustment  might 
take  into  account  the  extent  to  which 
the  noncoded  items  were  classified  as 
orphan  drugs  and  therefore  to  be  used 
infrequently. 

3.  Radiopharmaceutical  Estimate 

As  in  the  case  of  the  drug  estimates, 
we  proposed  to  identify  those 
radiopharmaceuticals  eligible  for  pass- 
through  status  that  were  separately 
billed  to  Medicare  in  the  claims  data 
file.  We  proposed  to  estimate 
expenditures  for  these 
radiopharmaceuticals  directly  as 
described  above.  For 
radiopharmaceutical  drugs,  we  would 
multiply  the  frequency  of  use  for  each 


item  by  the  2001  pass-through  amount. 
We  would  estimate  expenditures  for  the 
remaining  items  by  using  the  fr^uency 
counts  for  all  nuclear  medicine 
procedures  not  billed  with  one  of  these 
radiopharmaceuticals. 

4.  Device  Estimate 

We  proposed  to  estimate  the 
transitional  pass-through  payments 
attributable  to  devices  by  liidung  the 
frequencies  for  all  device-related 
procedures  in  the  claims  data  file  with 
the  cost  and  use  data  supplied  by  the 
manufacturers  or  other  entities  as  part  of 
their  applications  for  pass-through 
status.  We  proposed  to  match  each 
device  eligible  as  of  January  2001  with 
the  procedures  with  which  it  would  be 
used.  We  would  then  calculate  an 
average  cost  for  each  device  or  device 
package  associated  with  a  procedure. 

The  statute  requires  that  we  calculate 
transitional  pass-through  payments  for 
devices  by  adjusting  the  hospital's 
charge  for  the  device  to  cost  and  then 
subtracting  an  amount  that  reflects  the 
device  costs  already  included  in  the 
payment  for  the  associated  APC.  As  we 
explained  in  the  April  7,  2000  final  rule 
(65  FR  18481),  we  were  not  able  to 
implement  these  subtractions  at  the 
time  of  implementation  of  the  system. 
For  2001 ,  we  made  these  deductions  for 
pacemakers  and  neurostimulators.  In 
the  August  24,  2001  proposed  rule,  we 
proposed  to  make  these  subtractions  for 
most  other  devices  beginning  in  2002. 
For  the  purpose  of  doing  this 
estimation,  we  proposed  to  deduct  these 
amounts  from  each  device  package 
before  multiplying  that  cost  by  the 
procedure  frequencies. 

5.  Projecting  to  2002 

We  plaimed  to  project  prices  and 
quantities  in  the  estimates  determined 
as  above  to  2002  using  actuarial 
projections  of  price  and  enrollee  volume 
and  service  increase  consistent  with  the 
OPPS  baseline.  We  then  proposed  to 
add  the  three  separate  results  in  an 
estimate  of  total  pass-through  spending. 

We  received  over  80  conunents  in 
response  to  our  proposal,  including 
comments  from  national  provider 
associations,  hospitals,  device  and  drug 
manufacturers,  and  their  representative 
associations. 

Comment:  Many  commenters 
expressed  concern  about  the  data  and 
the  methodology  that  we  proposed  to 
use  in  developing  an  estimate  of  pass- 
through  spending  for  2002.  A  number  of 
these  commenters  specifically  cited  the 
lack  of  actual  claims  data  under  the 
OPPS  as  one  major  concern. 
Commenters  doubted  that  claims  from 
the  period  before  implementation  of  the 


OPPS  would  contain  sufficiently 
accurate  coding  or  adequately  reflect 
utilization  of  pass-through  items  to 
allow  us  to  make  an  accurate  estimate. 

Response:  We  believe  that  the 
outpatient  claims  data  submitted  by 
hospitals  for  services  furnished  on  or 
after  July  1.  1999  and  before  July  1,  2000 
provide  adequate  information  for  use  in 
projecting  pass-through  spending  for 
2002.  These  claims  are  the  most  recent 
outpatient  data  available  to  us,  and  we 
are  also  using  these  claims  for  the 
purpose  of  recalibrating  the  APC 
relative  weights  for  2002.  These  data 
provide  useful  information  on  the 
frequencies  of  the  procedures  in  which 
pass-through  items  are  used,  as  well  as 
of  the  utilization  frequencies  of  some  of 
the  pass-through  items  themselves 
(especially  drugs).  Claims  data  for  the 
period  after  the  implementation  of  the 
prospective  payment  system  are  not  at 
present  available  for  analysis.  Under  the 
best  of  circumstances,  we  would  only 
expect  data  from  the  prior  calendar  year 
to  be  available.  Thus,  only  data  from  the 
first  5  months  under  the  OPPS  (August 
to  December  2000)  might  be  available  at 
this  point  in  the  update  cycle.  However, 
the  extent  to  which  these  data,  were 
they  available,  would  offer  any 
significant  improvement  for  these 
purposes  is  unclear.  Those  claims  data 
would  not  contain  information  on  most 
of  the  devices  approved  for  pass- 
through  payment  in  2002  because  those 
items  became  eligible  for  payment  after 
January  1,  2001.  It  would  still  be 
necessary  to  use  a  crosswalk  that  maps 
devices  to  procedures  in  order  to  project 
spending  for  pass-through  devices  in 
2002. 

Comment:  Some  commenters 
questioned  the  appropriateness  of  using 
data  on  cost,  utilization,  and  coding 
derived  from  applications  from  device 
manufactiuers  for  pass-through  status  in 
developing  the  estimate.  These 
commenters  specifically  contended  that 
these  data  were  not  collected  for  the 
purpose  of  establishing  payment 
amounts.  They  also  contended  that  the 
cost,  utilization,  and  coding  information 
were  not  requested  in  a  specific  format 
on  the  applications,  and  that  this 
information  was  therefore  not  presented 
in  an  appropriately  consistent  manner 
for  the  requisite  level  of  analysis. 

Response:  The  assertions  of  the 
commenters  are  incorrect.  We  were 
aware  that  we  would  have  to  develop 
estimates  of  pass-through  costs  for  the 
purposes  of  applying  the  statutory  limit 
on  these  costs  when  we  developed  the 
applications  for  pass-through  status.  We 
also  knew  at  that  time  that  we  needed 
cost  data  in  order  to  apply  the  cost 
significance  eligibility  criteria  for  pass- 
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through  status.  We  deliberately 
developed  the  applications  in  order  to 
generate  reliable  information  on  the 
cost,  coding,  and  use  of  devices. 

We  specifically  requested  that  the 
following  information  be  uniformly 
provided:  "Current  cost  of  the  item  or 
service  to  hospitals  (i.e.,  actual  cost  paid 
by  hospitals  net  of  all  discounts,  rebates, 
and  incentives  in  cash  or  in-kind)."  We 
also  specifically  asked  applicants  to 
identify  the  Healthcare  Common 
Procedure  Coding  System  (HCPCS)  or 
American  Medical  Association  Current 
Procedural  Terminology  (CPT)  service 
codes  associated  with  each  device 
application.  We  certainly  assume  that 
the  manufacturers  would  be  reliable 
sources  of  this  information.  We  did  not 
derive  information  on  utilization 
frequencies  solely  from  the 
manufacturers'  applications  for  pass- 
through  status.  Rather,  we  calculated 
oin  projections  of  utilization  by 
analyzing  the  claims  at  our  disposal 
using  a  crosswalk  of  pass-through  items 
to  procedure  codes  that  our  clinical  staff 
developed  from  the  information 
supplied  by  manufacturers.  The 
crosswalk  established  the  CPT  codes 
and  the  APCs  with  which  the  particular 
devices  are  used,  while  the  claims  data 
provided  the  frequency  of  use  for 
devices  in  those  APCs. 

Comment:  Many  commenters 
questioned  the  validity  of  matching 
items  eligible  for  pass-through  payment 
with  the  procedures  with  which  they 
would  be  used,  citing  the  complexity  of 
the  CPT  coding  system  and  the  variety 
and  number  of  pass-through  items  that 
could  be  associated  with  particular 
procedure  codes.  The  commenters 
asserted  that  a  crosswalk  that  matched 
pass-through  items  and  codes  would 
require  external  review  and  validation. 
One  commenter  expressed  concern  that 
this  crosswalk  could  overstate  the 
frequencies  of  device  use,  since  devices 
may  not  actually  be  used  in  every 
procedure  where  they  could  have  been 
used. 

Response:  Using  the  information  from 
the  applications,  our  clinical  staff 
(including  physicians,  nurses,  and 
coding  specialists)  developed  the 
device-to-procedure  crosswalk.  The  staff 
employed  a  rigorous  process  of  analysis 
and  verification  in  developing  this 
crosswalk.  All  members  of  the  staff 
reviewed  each  tentative  assignment  of 
jpass-through  items  to  procedures.  In 
order  to  minimize  the  use  of  individual 
clinical  judgement,  the  staff  made  final 
decisions  only  after  reaching  a 
consensus  on  the  assignment  of  pass- 
through  items  to  each  procedure.  We  are 
confident  that  the  crosswalk  reflects  an 


appropriate  level  of  analjrtical  rigor  and 
independent  validation. 

The  clinical  staff  also  followed  a 
conservative  approach  in  matching 
devices  to  procedures.  Specifically,  they 
assigned  pass-through  items  only  to 
procedures  for  those  pass-through  items 
that  would  be  typically  used,  even  if 
there  were  other  procedines  in  which 
those  items  might  occasionally  be  used. 
Moreover,  the  crosswalk  specifically 
accounts  for  procedures  where  a  device 
or  devices  might  be  used  less  than  100 
percent  of  the  time.  We  are  confident 
that  the  crosswalk  procedure  itself  has 
not  in  any  way  led  to  an  overstatement 
of  pass-through  costs. 

Comment:  Many  commenters  asserted 
that  the  method  described  in  the  August 
24,  2001  proposed  rule  is  necessarily 
flawed  because  we  excluded  multiple 
service  claims  from  the  data. 

Response:  We  use  only  single  service 
claims  in  calibrating  the  APC  weights 
because  we  have  no  way  of  allocating 
ancillary  service  costs  among  the 
various  procedures  on  multiple  service 
claims.  However,  for  all  other  facets  of 
our  annual  calculation  of  OPPS 
payment  amounts  and  factors  (for 
example,  our  estimate  of  outlier 
spending  and  resulting  thresholds),  we 
use  both  single  and  multiple  service 
claims.  Similarly,  we  included  both 
single  service  and  multiple  service 
claims  in  developing  our  estimate  of 
pass-through  costs  and  the  pro  rata 
reduction.  Specifically,  we  used  both 
types  of  claims  in  developing  the  count 
of  the  procedines  associated  with  the 
use  of  pass-through  items. 

Comment:  Several  commenters 
questioned  whether  we  had  provided 
sufficient  notice  of  a  possible  pro  rata 
reduction  to  comply  with  the 
requirements  of  the  Administrative 
Procedine  Act.  These  commenters 
contended  that  the  description  of  the 
proposed  method  for  calculating  a  pro 
rata  reduction  was  too  general  to  allow 
for  adequate  public  conunent  and  that 
the  data  supporting  the  need  for  such  a 
reduction  should  have  been  published 
to  allow  for  public  review  and  analysis. 
One  commenter  argued  that  a  pro  rata 
reduction  cannot  be  implemented 
legally  without  specifying  the  si2»  of  the 
reduction  in  a  proposed  rule  with  an 
adequate  comment  period.  A 
commenter  frt>m  the  drug  industry 
stated  that  data  on  utilization  should  be 
released  in  time  for  review  and  analysis 
so  that  the  industry  could  have 
sufficient  opportimity  to  assess  the 
contribution  of  its  products  to  pass- 
through  spending  and  to  develop 
options  and  recommendations  for 
legislative  and  administrative  action. 


Response:  At  the  time  the  August  24, 
2001  proposed  rule  was  published,  we 
had  assembled  a  data  base  and 
developed  a  preliminary  methodology 
for  making  an  estimate  of  pass-through 
spending  in  2002.  Our  best  judgment 
was  that  further  review  and  analysis  of 
the  data  and  methodology  were 
warranted  before  we  annoimced  a 
specific  estimate  of  2002  pass-through 
spending  and  any  requisite  pro  rata 
reduction.  We  therefore  confined  oin 
discussion  in  the  proposed  rule  to  the 
information  that  was  then  clearly 
known  to  us,  namely  the  general 
methodology  that  we  proposed  to 
employ,  and  the  likely  magnitude  of  a 
pro  rata  reduction. 

We  believe  that  our  description  of  our 
data  soiuces  and  methodology  allowed 
ample  opportunity  for  substantive 
comment,  and  we  did  receive  numerous 
substantive  comments  on  both  the  data 
soinces  and  the  methodology. 
Furthermore,  our  notice  that  a 
"significant  pro  rata  reduction  could  be 
required  for  2002"  provided  interested 
parties  sufficient  opportunity  to  assess 
the  situation  and  to  develop  options  and 
recommendations  for  both  legislative 
and  administrative  action.  We  received 
many  comments  with  proposals  and 
recommendations  for  administrative 
action,  as  well  as  proposals  for  possible 
legislative  measines  that  commenters 
have  urged  us  to  bring  to  the  attention 
of  the  Congress.  (We  respond  to  these 
comments  below.)  Finally,  we  note  that 
section  1833(t)(12)  of  the  Act  provides 
that  there  "shall  be  no  administrative  or 
judicial  review  *  *  *  of  the  application 
of  any  pro  rata  reduction  *  *  *." 

Based  on  the  methodology  described 
above,  we  estimate  that  the  total  amount 
of  transitional  pass-through  payments 
for  2002  would  exceed  the  limit  of  2.5 
percent  of  total  spending  under  the 
OPPS.  Specifically,  we  estimate  that 
total  transitional  pass-through  payments 
for  2002  would  be  about  $2.26  biUion, 
of  which  about  $1.89  billion  is 
attributable  to  devices  and  about  $0.37 
billion  is  attributable  to  drugs  and 
radiopharmaceuticals.  (Of  the  latter 
number,  radiopharmaceuticals  account 
for  about  $0.17  billion,  and  drugs 
account  for  about  $0.20  billion.) 
Estimated  total  pass-through  payments 
would  thus  be  approximately  13  percent 
of  the  baseline  projection  of  $17.5 
billion  in  total  payments  (including 
both  program  and  beneficiary  payments) 
to  hospitals  in  2002  under  the  OPPS, 
and  pass-through  payments  for  devices 
are  approximately  11  percent  total  of 
OPPS  payments  in  2002.  Based  on  this 
estimate,  a  pro  rata  reduction  of  80.7 
percent  would  be  required  by  the 
statute. 
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Many  commenters  recommended 
measures  to  delay  or  mitigate  the  effects 
of  any  pro  rata  reduction.  These 
comments  and  oiu-  responses  are  set 
forth  below. 

Comment:  A  number  of  commenters 
requested  a  1-year  delay  in 
implementing  a  pro  rata  reduction, 
citing  their  concerns  about  data 
limitations  and  methodological 
weaknesses  as  reasons  for  such  a  delay. 
Other  commenters  recommended  that 
any  pro  rata  reduction  should  be  phased 
in  over  a  period  of  several  years  in  order 
to  allow  vendors  and  hospitals  adequate 
time  to  adjust  to  the  reduced  payment. 

Response:  The  statute  specifically 
requires  that,  if  the  Secretary  estimates 
before  the  beginning  of  a  year  that  the 
amount  of  the  pass-through  payments 
for  that  year  will  exceed  the  limit,  "the 
Secretary  shall  reduce  pro  rata  the 
amount  of  each  of  the  additional 
payments*  *  *  for  that  year." 
(Emphasis  added.)  Therefore,  we  can 
legally  neither  delay  the  reduction  imtil 
a  later  year  nor  spread  the  reduction 
over  the  payments  for  several  years.  We 
now  have  an  estimate  of  pass-through 
spending  for  2002,  and  we  have 
explained  above  why  we  believe  that 
our  methodology  for  determining  it  was 
reasonable. 

Comment:  Several  conunenters 
reconunended  that  we  use  the  amount 
"reserved"  for  outlier  payments  (up  to 
2.5  percent  of  OPPS  payments)  to 
increase  the  amount  of  money  available 
for  pass-thrdugh  payments  in  order  to 
reduce  the  need  for  a  pro  rata  reduction. 
(As  we  have  explained  in  other 
contexts,  outlier  payments  are  financed 
through  a  prospective  reduction  to  PPS 
rates.  We  do  not  "set  aside"  money  in 
a  discrete  fund  to  pay  for  outliers,  and 
the  same  is  true  for  pass-through 
payments.)  Another  commenter 
advocated  that  we  fold  the  pass-through 
payments  into  the  outlier  "pool,"  and 
pay  for  the  high  costs  of  new  technology 
as  part  of  our  payment  for  high  cost 
services  of  all  types.  Other  commenters 
contended  that  the  2.5  percent  limit  on 
pass-through  payments  was  inadequate 
to  pay  for  the  costs  of  new  technologies 
and  recommended  that  the  limit  be 
raised. 

Response:  The  statute  provides  for 
both  the  outlier  and  transitional  pass- 
through  payments  and  establishes  the 
2.5  percent  limits  on  those  payments  for 
the  years  before  2004  (when  the  limit  for 
outliers  increases  to  3.0  percent  and  the 
limit  for  transitional  pass-throughs 
decreases  to  2.0  percent).  Thus,  we  do 
not  have  the  administrative  authority  to 
make  any  of  the  changes  that  these 
commenters  have  recommended. 


Rather,  legislative  action  would  be 
required  to  make  any  of  these  changes. 

Comment:  One  commenter 
recommended  that  we  move  the 
procedures  associated  with  pass- 
through  items  to  the  inpatient  list  so 
that  they  can  be  paid  under  the  hospital 
inpatient  PPS. 

Response:  We  believe  that  the 
conunenter  is  confused  about  the 
purpose  of  the  inpatient  list.  The 
inpatient  list  identifies  procedures  that 
may  not  be  paid  Under  the  OPPS.  ff 
medically  necessary,  any  procedure, 
including  those  not  on  the  inpatient  list, 
that  is  performed  in  an  inpatient  setting 
may  be  paid  under  the  hospital 
inpatient  PPS.  We  decide  which 
procedures  are  included  on  the 
inpatient  list  on  the  basis  of  clinical 
criteria  alone.  We  believe  that 
procedures  should  not  be  included  on 
the  inpatient  list  for  payment  reasons. 

Comment:  Several  conunenters 
asserted  that  a  pro  rata  reduction  will  be 
necessary  in  2002  only  because  we  have 
failed  to  implement  the  transitional 
pass-through  program  as  the  Congress 
intended  it.  Specifically,  these 
conunenters  contended  that  we  have 
failed  to  restrict  the  pass-through 
payments  to  the  incremental  costs  of 
new  technologies  by  identifying  the 
costs  for  predecessor  technologies  that 
are  already  represented  in  the  APC 
payment  rates  and  subtracting  those 
amoimts  horn  the  pass-through 
payments,  as  contemplated  by  the 
statute. 

Response:  Because  of  constraints  on 
our  data  analysis  before  implementation 
of  the  pass-through  provision,  we  did 
have  difficulty  initially  in  determining 
appropriate  offsets  for  the  technology 
costs  already  represented  in  the 
payment  rates  for  many  APCs.  However, 
in  the  August  24,  2001  proposed  rule, 
based  on  the  updated  claims  data,  we 
proposed  appropriate  offset  amounts  for 
25  APCs  that  are  associated  with  the  use 
of  pass-through  devices.  We  will 
annoimce  oiu  final  computations  of  the 
offset  amounts  for  the  affected  APCs  in 
a  subsequent  rule,  which  will  be 
published  before  the  beginning  of  the 
year.  We  will  thus  have  substantially 
accoimted  for  the  technology  costs  that 
are  already  represented  in  APC  pajrment 
rates,  and,  therefore,  the  magnitude  of 
the  pro  rata  reduction  cannot  be 
attributed  to  a  failure  to  restrict  pass- 
through  payments  to  the  incremental 
costs  of  new  technology. 

Comment:  Many  commenters 
expressed  their  concern  about  the 
prospect  for  a  significant  pro  rata 
reduction,  and  the  potential  effect  of 
such  a  reduction  on  access  of  Medicare 
beneficiaries  to  necessary  treatments  in 


the  outpatient  setting.  These 
commenters  therefore  urged  us  not  to 
implement  a  pro  rata  reduction  in  2002. 

Response:  A  significant  pro  rata 
reduction  could  affect  the  availability  of 
improved  medical  technology  for 
Medicare  beneficiaries,  but  the 
possibility  of  such  a  result  is  inherent  in 
the  statutory  scheme.  The  Congress  has 
set  up  a  scheme  to  limit  the  aggregate 
amount  of  (projected)  pass-through 
payments  in  a  given  year,  including  a 
requirement  for  a  pro  rata  reduction. 
The  statute  reflects  a  balance  of 
competing  considerations —  providing 
pass-through  payments  for  new 
technologies  but  limiting  the  aggregate 
amount  of  those  payments  so  that 
payments  for  other  services  are.not 
reduced  significantly  (if  there  were  no 
limit  on  projected  pass-through 
payments,  then,  other  things  being 
equal,  we  would  be  reducing  the  base 
payments  by  13  percent  rather  than  2.5 
percent  to  ensure  budget  neutrality).  In 
order  to  promote  access  to  new 
technologies,  we  have  decided  to  take  a 
significant  administrative  action  in 
order  to  reduce  the  size  of  the  reduction. 
That  action,  which  incorporates  a 
portion  of  the  pass-through  costs  into 
the  base  APCs,  is  discussed  below.  We 
believe  that  there  are  no  other  feasible 
and  prudent  administrative  options 
available  to  reduce  the  amount  of  a  pro 
rata  reduction. 

Comment:  Several  commenters, 
including  device  manufacturers  and  the 
associations  that  represent  them, 
recommended  that  we  fold  the  costs  of 
pass-through  devices  into  the  base  APC 
rates.  These  commenters  noted  that 
such  a  step  would  limit  pass-through 
payments  to  the  incremental  costs  of 
new  technologies,  and  at  least  reduce 
the  size  of  a  pro  rata  reduction.  Some  of 
these  commenters  urged  us  not  to 
implement  any  pro  rata  reduction  until 
we  have  revised  the  base  rates  to 
include  these  costs. 

Response:  The  transitional  pass- 
through  payment  provision  was 
intended  as  an  interim  measure  to  allow 
for  adequate  payment  of  new, 
iimovative  technology  while  we 
collected  the  necessary  data  to 
incorporate  the  costs  for  these  items  into 
the  base  APC  rates.  The  statute  and 
regulations  specifically  limit  the 
payment  for  individual  pass-through 
items  to  at  least  2  years  but  no  more 
than  3  years,  with  the  intention  that  the 
costs  for  these  items  should  be 
incorporated  into  the  APC  rates  for  the 
procedures  associated  with  these  items 
after  that  period.  We  agree  with  these 
conunenters  that  we  have  the  discretion 
to  fold  some  of  these  costs  into  the  APC 
rates  before  the  time  period  for 
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transitional  payment  of  specific  devices 
has  expired.  (We  cannot  fold  all  of  the 
current  pass-through  costs  into  the  APC 
rates  at  this  time,  because  the  statute 
implies  that  pass-through  payments  for 
devices  that  have  been  eligible  for  less 
than  2  years  must  continue  to  be  made.) 

We  also  agree  with  the  commenters 
that  it  is  reasonable  and  prudent  to 
incorporate  some  of  the  pass-through 
costs  into  the  APC  rates  now,  before  we 
are  legally  required  to  do  so,  in  order  to 
mitigate  the  ejects  of  the  significant  pro 
rata  reduction  that  is  mandated  by  the 
statute.  Prudence  also  dictates,  however, 
that  we  take  into  account  all  the  other 
effects  of  incorporating  these  costs  into 
the  base  rates  at  this  time  in  deciding 
how  much  of  the  costs  to  incorporate 
into  the  base  rates  for  2002. 

In  addition  to  reducing  the  size  of  the 
pro  rata  reduction,  incorporating  a 
portion  of  the  cost  of  pass-through 
devices  into  the  basic  APC  costs  has  an 
effect  on  the  APC  relative  weights.  This 
is  because  the  costs  to  be  incorporated 
are  not  evenly  distributed  among  the 
APCs,  but  are  rather  concentrated  in  a 
relatively  small  number  of  APCs  that 
include  the  procedures  that  use  pass- 
through  devices.  The  effect  of 
incorporating  pass-through  costs  into 
the  APCs  is  thus  to  decrease  the  APC 
weights  for  services  such  as  clinic  visits, 
preventive  care,  and  diagnostic  tests, 
while  the  weights  for  the  APCs  into 
which  the  pass-through  costs  are 
incorporated  generally  increase,  often 
by  large  percentages. 

In  addition,  increases  in  the  relative 
weights  for  some  APCs  can  lead  to 
increases  in  beneficiary  copayments 
because,  by  statute,  the  coinsurance  rate 
cannot  be  less  than  20  percent  of  the 
payment  rate  for  an  APC.  We  note, 
however,  that  beneficiaries  are  protected 
from  much  of  this  increase  on  an 
individual  APC  basis  because  section 
1833(t)(8)(C)  of  the  Act  limits  the 
copayment  for  a  procedure  performed  in 
a  year  to  no  more-than  the  amount  of  the 
inpatient  hospital  deductible  for  that 
year.  For  CY  2002,  that  amount  is  $812. 

Accordingly,  choosing  a  percentage  of 
the  estimated  pass-through  costs  for 
devices  to  fold  into  the  APCs  associated 
with  the  use  of  those  devices  requires  us 
to  balance  several  considerations.  We 
must  be  mindful  not  only  of  the  effect 
on  transitional  pass-through  payments 
for  drugs  and  devices,  but  also  on  the 
payments  for  other  services  and  on 
beneficiary  copayments.  In  addition,  we 
note  that,  in  CY  2003,  almost  all  of  the 
items  currently  receiving  transitional 
pass-through  payments  will  have 
reached  the  end  of  their  eligibility  for 
this  payment  status,  and  their  costs 
must  be  folded  into  the  APCs  at  that 


I 


time.  Changes  made  in  CY  2002  will 
thus  provide  a  transition  to  rates  in  CY 
2003.  After  weighing  these  factors,  and 
considering  the  potential  impacts  of  a 
variety  of  options,  we  have  concluded  it 
is  appropriate  to  incorporate  75  percent 
of  the  estimated  pass-through  costs  for 
devices  into  the  procedure  APCs 
associated  with  these  devices.  We  are 
incorporating  75  percent  of  the  device 
pass-through  payments,  or 
approximately  $1.4  billion,  into  the 
costs  that  are  used  to  establish  the  APC 
relative  weights  for  2002. 

We  are  not  incorporating  any  of  the 
current  drug  and  biological  pass- 
through  costs  into  the  APCs  for  two 
reasons.  First,  the  costs  for  drugs  and 
biologicals  are  already  incorporated  to  a 
large  extent  into  a  base  APC  rate.  As 
discussed  more  fully  in  the  August  24, 
2001  proposed  rule  (66  FR  44701),  we 
assume  that,  for  most  drugs,  68  percent 
of  the  AWP  is  acquisition  costs  of  the 
drug  or  biological  that  is  already 
recognized  in  the  base  costs.  Thus,  the 
pass-through  payment  for  those  drugs 
and  biologicals  is  27  percent  of  the 
AWP.  Second,  it  is  generally  not  feasible 
to  determine  which  APCs  are  associated 
with  the  use  of  drugs  and  biologicals 
from  our  current  claims  data.  Unlike 
devices,  which  are  used  solely  in  the 
performance  of  certain  procedures, 
drugs  and  biologicals  can  be  provided  in 
connection  with  almost  any  outpatient 
service.  Thus,  we  are  postponing  the 
incorporation  of  these  costs  until  we 
have  data  that  allow  us  to  determine  the 
APCs  with  which  the  use  of  these  items 
is  associated.  We  note,  however,  that  the 
pro  rata  reduction  will  be  applied  to  the 
pass-through  payment  for  drugs  and 
biologicals  as  well  as  devices. 

To  incorporate  75  percent  of  the 
device  payments,  we  are  emplojring  the 
following  methodology.  We  use  the 
crosswalk  that  we  developed  as  part  of 
the  methodology  for  estimating  total 
pass-through  spending  as  the  basis  for 
determining  the  device  costs  that  we 
include  in  setting  the  relative  weight  for 
each  APC.  As  we  have  discussed  above, 
this  crosswalk  matches  devices  to  the 
typical  procedures  in  which  they  are 
used. 

In  developing  the  total  pass-through 
estimate,  we  used  this  crosswalk  to 
produce  a  device  package  for  each  CPT 
code  associated  with  device  use,  based 
on  the  device  or  devices  used  in  each 
procedure  included  in  an  APC.  We 
adjusted  the  costs  of  each  package  by 
subtracting  the  device  costs  already 
represented  in  the  payment  amount  for 
the  APC.  (These  are  the  costs  that  we 
deduct  from  each  pass-through  payment 
to  ensure  that  the  pass-through 
payments  are  limited  to  the  incremental 


costs  of  the  new  technologies.  The 
principle  for  making  this  subtraction  is 
the  same  in  each  case:  to  avoid  double- 
counting  costs  already  represented  in 
the  APC  rates.)  We  then  add  75  percent 
of  these  adjusted  costs  of  the  package  to 
the  costs  at  the  claim  level  for  each 
device-related  procedure  in  the  APC.  At 
this  point,  we  determine  a  revised 
median  cost  for  the  APC.  That  new 
median  cost  in  turn  is  the  basis  for  the 
APCs  new  relative  weight. 

The  costs  folded  in  will  affect  the 
relative  weights  of  the  APCs.  The 
resulting  APC  payment  rates  will  not 
increase  on  a  dollar-for-doUar  basis  with 
the  device  costs  folded  into  the  APCs. 
In  most  cases,  the  device  costs  folded 
into  an  APC  will  not  be  imifonnly 
distributed  among  the  procedures  in 
that  APC.  This  is  because  procedures  in 
an  APC  may  require  different  types  or 
numbers  of  devices  and  some 
procedures  may  not  require  devices  at 
all.  Therefore,  the  increase  in  median 
cost  for  an  affected  APC  is  unlikely  to 
exactly  equal  the  amount  of  the  cost 
folded  in.  Furthermore,  the  statute 
requires  that  APC  recalibration  and 
reclassification  changes  be  made  in  a 
manner  that  assures  that  aggregate 
payments  will  be  neither  greater  nor  less 
than  they  would  have  been  without  the 
changes.  Changes  in  an  APC's  payment 
rate  therefore  cannot  be  expected  to  vary 
on  a  doUar-for-dollar  basis  with  changes 
in  the  costs  used  to  determine  the  APC's 
relative  weight. 

Finally,  we  note  that  the  initial 
payments  under  the  OPPS  were 
calculated  to  be  budget  neutral  to  the 
methodology  in  use  before  the 
implementation  of  the  OPPS.  The  prior 
pajrment  methodology  paid  hospitals, 
on  average,  approximately  83  percent 
(the  actual  payment-to-cost  ratio  under 
the  prior  system)  of  their  costs  for 
furnishing  outpatient  services.  Under 
the  pass-through  payment  methodology, 
eligible  devices  are  paid  at  100  percent 
of  their  costs.  Once  these  costs  are 
incorporated  into  the  APCs,  they  will 
also  be  paid  at  rates  calculated  to  reflect 
these  reductions. 

The  increase  in  APC  rates  due  to  the 
incorporation  of  these  pass-through 
costs  will  be  offset  against  the  estimated 
2002  pass-through  payments.  (As 
discussed  above,  we  subtract  the 
amount  of  the  pass-through  costs 
represented  in  the  rate  for  the  associated 
APC  from  each  pass-through  payment.) 
The  remaining  amount  of  estimated 
pass-through  spending  for  2002,  once 
we  have  applied  these  offsets,  will  be 
subject  to  the  pro  rata  reduction. 
Because  we  have  not  completed  the 
recalculation  of  the  adjusted  APC 
payments,  we  are  unable  to  provide  the 
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specific  amoimt  of  the  pro  rata 
reduction  at  this  time.  We  will 
annoimce  the  exact  amount  of  the 

reduction  that  will  be  required  before 
the  beginning  of  2002.  In  the  meantime, 
we  are  announcing  that  we  expect  the 
required  reduction  will  be  in  the  range 
of  65  to  70  percent.  As  can  be  seen  from 
this  estimate,  folding  in  75  percent  of 
the  device  costs  into  the  APCs  does  not 
reduce  the  pro  rata  by  75  percent.  The 
following  is  a  simplified  illustration  of 
the  process. 

Example:  Assume  there  is  only  one  device 
eligible  for  a  pass-through  and  only  one 
associated  APC.  That  APC  has  a  payment  rate 
of  $3,000,  of  which  $1,000  is  associated  with 
device  costs  already  in  the  APC.  If  a  hospital 
bills  a  device  with  that  APC  whose  charge 
adjusted  to  cost  is  $9,000,  the  payment  for 
the  pass-through  is  $9,000  minus  $1,000,  or 
$8,000.  Thus,  the  payment  for  the  entire 
service  is  $3,000  for  the  base  APC  and  $8,000 
for  the  device,  for  a  total  payment  of  $1 1 ,000. 
The  pro  rata  reduction  would  be  applied  to 
the  $8,000.  If  we  were  to  implement  the  80.7 
percent  reduction,  the  total  payment  would 
be  $4,544  ($3,000  +  $8,000  (0.193)). 

For  the  75  percent  fold-in,  we  would 
first  adjust  the  $9,000  device  cost  to 
account  for  the  $1 ,000  in  device  costs 
already  represented  in  the  APC  rate.  The 
remaining  $8,000  represents  the 
adjusted  costs  for  the  device.  We  would 
then  incorporate  $6,000  of  the  $8,000  in 
adjusted  costs  into  the  APC  rate.  As 
discussed  above,  the  increase  in  the 
APC  rate  is  not  a  doUar-for-dollar  match 
with  the  amoimt  folded  in.  Therefore, 
assimie  that  the  AF*C  rate  increases  by 
$3,500,  for  a  total  of  $6,500.  The  $6,500 
payment  rate  now  reflects  $4,500  in 
device  costs  "  the  original  $1,000  plus 
the  difference  between  the  original  APC 
payment  ($3,000)  and  the  APC  payment 
rate  after  the  fold-in  ($6,500),  or  $3,500. 
The  increase  in  the  amount  of  device 
costs  reflected  in  the  APC  is  a  doUar-for- 
doUar  match  with  the  increase  in  the 
payment  rate.  The  total  payment  for  the 
service  is  now  $6,500  for  the  base  APC 
and  $4,500  for  the  device  ($9,000  minus 
$4,500),  for  a  total  payment  of  $11,000. 
Even  though  75  percent  of  the  $8,000. 
or  $6,000,  has  been  folded  into  the  APC 
rate,  the  pass-through  payment  (before 
any  pro  rata  reduction)  is  reduced  by 
only  $4,500,  to  $4,500.  Thus,  folding  in 
75  percent  of  the  device  costs  does  not 
reduce  the  total  pass-through  estimate 
by  that  same  75  percent.  However,  any 
remaining  pro  rata  reduction  would  be  , 
applied  only  to  the  $4,500.  Based  on  aif 
expected  reduction  of  between  65  and 
70  percent,  total  payment  would  be 
between  $8,075  and  $7,850, 
respectively. 

Comment:  Several  commenters 
requested  that  we  clarify  how  the 
incorporation  of  pass-tluough  costs  into 


the  associated  APCs  would  affect  the 
APC  payments.  Specifically,  some  of 
these  commenters  requested  that  we 
clarify  whether  there  would  be  a  doUar- 
for-doUar  match  between  the  costs 
incorporated  into  an  APC  and  the 
resulting  increase  in  the  APC's  rate. 
Others  asked  whether  there  would  be  a 
doUar-for-dollar  match  between  the 
increase  in  the  APC's  rate  and  the 
increase  in  the  reduction  in  the  pass- 
through  payments  to  account  for  the 
device  costs  incorporated  into  the  APC. 

Response:  As  discussed  in  the 
response  immediately  preceding,  there 
is  not  a  dollar-for-doUar  match  between 
the  costs  incorporated  into  an  APC  and 
the  resulting  increase  in  the  APC's 
payment  rate.  There  is,  however,  a 
dollar-for-t'tollar  match  between  the 
increase  in  an  APC's  rate  and  the 
increase  in  the  reduction  for  the  pass- 
through  payment  for  devices  associated 
with  that  APC.  This  is  because  the 
additional  payment  for  a  pass-through 
item  equals  the  amount  by  which  the 
hospital's  cost  for  the  item  exceeds  the 
portion  of  the  applicable  APC  payment 
amoimt  that  is  associated  with  the  item. 
There  is  thus  necessarily  a  dollar-for- 
doUar  match  between  the  increase  in  the 
APC's  rate  that  is  due  to  the  new  costs 
being  incorporated  into  the  APC,  and 
the  reduction  applied  to  the  pass- 
through  payments. 

Comment:  Several  commenters  made 
specific  requests  for  data  files  and  other 
information  related  to  any  possible  pro 
rata  reduction.  These  requests  included 
the  follovtring: 

•  The  data  files  used  to  estimate  pass- 
through  spending,  including  claims  data 
from  the  period  July  1. 1999  and  July  1. 
2000. 

•  A  comprehensive  description  of  the 
methods  used  to  identify  gaps  in  the 
reporting  of  drugs,  biologicals.  and 
devices,  and  the  assumptions  used  to 
estimate  utilization  of  pass-through 
items. 

•  An  estimate  of  projected  pass- 
through  payments  for  2002,  including 
breakdowns  by  pategory  (orphan  drugs, 
cancer  dru^s,  devices,  etc.). 

•  An  estimate  of  the  magnitude  of  any 
proposed  reduction  in  pass-through 
payments  to  meet  the  2.5  percent 
statutory  cap. 

•  A  detailed  description  of  how  any 
pro  rata  reduction  would  be 
implemented. 

nesponse:  It  is  our  general  practice  to 
release  the  data  we  use  in  setting 
Medicare  payment  amounts  to  the 
public  when  we  announce  proposed 
payment  amoimts.  Some  of  the  data 
requested  by  these  commenters, 
especially  the  relevant  claims  data  for 
the  period  July  1, 1999  and  July  1,  2000, 


were  in  fact  released  at  the  time  of  the 
August  24.  2001  proposed  rule  because 
these  data  were  used  in  developing  the 
proposed  APC  payment  rates  in  that 
rule.  We  did  publish  a  substantive 
description  of  the  methodology  that  we 
were  proposing  to  use  in  developing  an 
estimate  of  pass-through  costs,  and  we 
received  numerous  comments  on  that 
proposed  methodology.  To  the  degree 
that  we  did  not  release  some  of  the  other 
information  requested  by  these 
conunenters,  such  as  an  estimate  of  a 
proposed  pro  rata  reduction  and  a 
breakdown  of  pass-through  costs  by 
category,  it  was  because  we  were  still 
reviewing  our  methodology  and 
analyzing  the  data.  We  did,  however, 
present  the  public  with  the  likely 
magnitude  of  a  reduction  at  that  time. 

In  this  final  rule,  in  response  to  the 
comments,  we  are  providing  more 
information  on  the  methodology  that  we 
have  used  to  determine  the  pro  rata 
reduction.  We  are  also  providing  a 
detailed  account  of  our  calculation  of 
2002  pass-through  costs.  We  plan  to 
release  additional  information  when  we 
announce  the  exact  percentage  of  the 
required  pro  rata  reduction  before  the 
beginning  of  the  year.  The  pro  rata 
reduction  will  be  implemented  by  our 
systems  as  a  uniform  reduction  to  every 
pass-through  payment. 

Comment:  "The  Medicare  Payment 
Assessment  Commission  commented 
that  the  transitional  pass-through 
provision  has  three  flaws: 

•  The  use  of  categories  to  determine 
the  eligibility  of  devices  allows  devices 
the  costs  of  which  had  already  been 
taken  into  account  in  setting  the  base 
rates  to  qualify  for  pass-through 
payments. 

•  The  pass-through  payments  for 
drugs  and  biologicals  are  set  at  95 
percent  of  average  wholesale  cost,  thus 
creating  an  incentive  to  increase 
Medicare  payments  by  raising  prices  for 
these  items. 

•  Pass-through  payment  rates  are 
based  on  hospital-specific  cost-to-charge 
ratios,  allowing  hospitals  to  increase 
their  payments  by  raising  the  charges  for 
eligible  items. 

The  Commission  recommended  that 
the  Congress  enact  three  statutory 
changes  to  improve  the  transitional 
pass-through  provision: 

•  Restrict  the  eligibility  for  pass- 
through  payments  to  technologies  that 
are  new  or  substantially  improved  and 
that  add  substantially  to  the  cost  of  care. 

•  Allow  for  the  costs  of  pass-through 
items  to  be  completely  incorporated  into 
the  base  APC  rates  more  quickly  than 
the  current  statutory  eligibility  period  of 
2  to  3  years  allows. 
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•  Replace  the  facility-specific 
payments  for  devices  with  national 
payments. 

Response:  We  appreciate  the 
Commission's  comments  about  flaws  in 
the  transitional  pass-through  provision. 
We  will  be  available  to  provide 
technical  assistance  to  the  appropriate 
congressional  committees  in  developing 
measures  to  improve  the  provision.  We 
do  note,  however,  that  although  the  use 
of  categories  allows  devices  whose  costs 
had  previously  been  included  in  the 
calculation  of  the  APC  payment  rates  to 
qualify  for  pass-through  payments, 
those  payments  will  be  reduced  by  the 
amoimt  that  we  have  calculated  to  be 
reflected  in  that  APC.  However,  this 
subtraction  of  the  costs  in  the  APC  may 
not  reduce  the  pass-through  payment  for 
those  devices  to  zero. 

m.  Conversion  Factor  Update  for  CY 
2002  I 

Section  1833{t)(3){C)(ii)  of  the  Act 
requires  us  to  update  the  conversion 
factor  used  to  determine  payment  rates 
under  the  OPPS  on  an  annual  basis. 
Section  1833(t)(3)(C)(iv)  of  the  Act,  as 
redesignated  by  section  401  of  the  BIPA, 
provides  that  for  2002,  the  update  is 
equal  to  the  hospital  inpatient  market 
basket  percentage  increase  applicable  to 
hospital  discharges  under  section 
1886(b)(3)(B)(iii)  of  the  Act,  reduced  by 
one  percentage  point.  Further,  section 
401  of  the  BIPA  increased  the 
conversion  factor  for  2001  to  reflect  an 
update  equal  to  the  full  market  basket 
percentage  increase  amount. 

To  set  the  proposed  OPPS  conversion 
factor  for  2002,  we  increased  the  2001 
conversion  factor  of  $50,080,  which 
reflects  the  BIPA  provision  of  the  full 
market  basket  update,  by  2.3  percent, 
that  is,  the  full  market  basket  percentage 
increase  of  3.3  (>ercent  minus  1 
percentage  point. 

In  accordance  with  section 
1833(t)(9)(B)  of  the  Act,  we  further 
adjusted  the  conversion  factor  for  2002 
to  ensiue  that  the  revisions  we  made  to 
'update  the  wage  index  are  made  on  a 
budget-neutral  basis.  A  proposed  budget 
neutrality  factor  of  0.9924  was 
calculated  for  wage  index  changes  by 
comparing  total  payments  from  our 
simulation  model  using  the  proposed 
FY  2002  hospital  inpatient  PPS  wage 
index  values  to  those  payments  using 
the  ciurent  (FY  2001]  wage  index 
values. 

The  increase  factor  of  2.3  percent  for 
2002  and  the  required  wage  index 
budget  neutrality  adjustment  of  0.9924 
resulted  in  a  proposed  conversion  factor 
for  2002  of  $50,842. 

Based  on  the  2.3  percent  update  factor 
and  the  final  FY  2002  hospital  inpatient 


wage  index  values,  the  final  wage  index 
budget  neutrality  adjustment  is  0.9936, 
which  results  in  a  final  conversion 
factor  for  2002  of  $50,904. 

We  received  one  comment  on  the 
calculation  of  the  conversion  factor. 

Comment:  One  conunenter  requested 
clarification  of  the  methodology  used  to 
calculate  the  conversion  factor  for  CY 
2002,  particiUarly  as  it  relates  to  the 
payment  update  provided  by  section 
401  of  BIPA.  The  conunenter  is 
concerned  that  we  did  not  explain  that 
the  CY  2001  conversion  factor  we  set 
forth  in  the  August  24,  2001  proposed 
rule  as  the  basis  for  the  CY  2002 
conversion  factor  was  never  used  to 
make  pajrment  in  CY  2001. 

Response:  Before  the  enactment  of 
BIPA  on  December  21,  2000,  section 
1833(t)(3)(C)(iii)  of  the  Act  provided  for 
a  2001  update  of  the  market  basket 
percentage  increase  reduced  by  1 
percentage  point.  This  is  the  update  that 
was  implemented  by  the  November  13, 

2000  final  rule  (65  FR  67827). 

Section  401(a)  of  BIPA  amended 
section  1833(t)(3)(C)(iii)  (redesignated 
by  section  401(b)  of  BIPA  as  section 
1833(t)(3)(C)(iv))  of  the  Act  to  provide 
for  a  full  market  basket  percentage 
increase  for  CY  2001.  However,  section 
401(c)  of  BIPA  also  provided  a  special 
payment  rule  for  CY  2001  that  requires 
the  payment  rate  for  services  furnished 
under  the  OPPS  on  or  after  April  1,  2001 
and  before  January  1,  2002  to  be 
updated  by  an  additional  0.32  percent  to 
accoimt  for  the  timing  of  the 
implementation  of  the  full  market 
basket  update  for  2001.  Thus,  the 
conversion  factor  used  to  make  payment 
on  or  after  January  1  and  before  April 
1 ,  2001  was  based  on  a  market  basket 
percentage  increase  minus  1  percentage 
point,  and  the  conversion  factor  used  to 
make  payment  on  or  after  April  1 ,  2001 
was  based  on  a  full  market  basket 
percentage  increase  increased  by  0.32 
percent.  Payment  was  never  made  in 

2001  using  a  conversion  factor  based  on 
a  full  market  basket  percentage  increase. 
However,  it  is  this  last  conversion  factor 
(which  is  equal  to  $50,080)  that  must  be 
used  to  update  the  conversion  factor  for 
CY  2002. 

IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 


V.  Regulatory  Impact  Analysis 

A.  General 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993. 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regiUatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually). 

The  statutory  effects  of  the  provisions 
that  are  implemented  by  this  final  rule 
result  in  expenditures  exceeding  $100 
million  per  year.  We  estimate  the  total 
impact  of  these  changes  for  CY  2002 
payments  compared  to  CY  2001 
payments  to  be  approximately  a  $400 
million  increase.  Therefore,  this  final 
rule  is  an  economically  significant  rule 
under  Executive  Order  12866,  and  a 
major  rule  under  5  U.S.C.  804(2). 

The  RFA  requires  agencies  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
piuposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $5  to  $25  million  or  less 
annually  (see  65  FR  69432).  For 
purposes  of  the  RFA,  all  providers  of 
hospital  outpatient  services  are 
considered  small  entities.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  nual 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  With  the  exception  of  hospitals 
located  in  certain  New  England 
counties,  for  purposes  of  section  1102(b) 
of  the  Act,  we  define  a  small  rural 
hospital  as  a  hospital  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  and  has  fewer  than  100 
beds,  or  New  England  Count>' 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
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England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  OPPS,  we  classify  these  hospitals  as 
urban  hospitals. 

It  is  clear  that  the  changes  in  this  final 
rule  affect  both  a  substantial  number  of 
rural  hospitals  as  well  as  other  classes 
of  hospitals,  and  the  effects  on  some 
may  be  significant.  The  discussion 
below,  in  combination  with  the  rest  of 
this  final  rule,  constitutes  a  regulatory 
impact  analysis. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditiue  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million.  This  final  rule  does  not 
mandate  any  requirements  for  State, 
local,  or  tribal  governments. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  publishes  a  proposed 
rule  (and  subsequent  final  rule)  that 
imposes  substantial  direct  costs  on  State 
and  local  governments,  preempts  State 
law,  or  otherwise  has  Federalism 
implications.  We  have  examined  this 
final  rule  in  accordance  with  Executive 
Order  13132,  Federalism,  and  have 
determined  that  it  will  not  have  any 
■(negative  impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments. 

B.  Changes  in  This  Final  Rule 

This  final  rule  implements  changes  to 
the  OPPS  that  are  required  by  the 
statute.  We  are  required  under  section 
1833(t)(3)(C)(ii)  of  the  Act  to  update 
annually  the  conversion  factor  used  to 
determine  the  APC  payment  rates.  In 
addition,  section  1833(t)(6)(E)(iii)  of  the 
Act  requires  a  uniform  reduction  in  the 
amount  of  each  of  the  transitional  pass- 
through  payments  made  in  a  year  if  the 
Secretary  estimates,  before  the 
beginning  of  that  year,  that  the  total 
pass-through  payments  will  exceed  an 
applicable  percentage  of  total  payments 
estimated  to  be  made  under  OPPS  in 
that  year.  For  CY  2002,  the  applicable 
percentage  is  2.5  percent. 

The  projected  aggregate  impact  of 
updating  the  conversion  factor  is  to 
increase  total  payments  to  hospitals  by 
2.3  percent.  As  described  in  the 
preamble,  a  budget  neutrality 
adjustment  is  made  to  the  conversion 
factor  to  assure  that  the  revision  in  the 
wage  index  does  not  affect  aggregate 
payments. 

C.  Estimated  Impacts  of  This  Final  Rule 

The  2.3  percent  update  in  the 
conversion  fector  results,  in  the 


aggregate,  in  an  increase  in  payments  for 
hospitals  under  the  OPPS  of 
approximately  $400  million. 

As  discussed  above  in  section  n  of 
this  preamble,  we  have  estimated  that 
the  total  amoimt  of  pass-through 
payments  for  CY  2002  would  be  $2.26 
billion  if  we  did  not  fold  in  costs  of 
pass-through  devices  into  the  base  APC 
rates.  Of  that  amount,  approximately 
$0.37  million  represents  payments  for 
drugs  and  biologicals  and  $1.89  billion 
represents  payments  for  medical 
devices.  Total  OPPS  payments  in  CY    . 
2002  eu«  estimated  to  be  $17.5  billion. 
Because  the  estimate  of  pass-through 
payments  exceeds  2.5  percent  of 
estimated  total  payments,  which  is 
approximately  $437  million  (2.5  percent 
of  $17.5  billion),  we  must  implement  a 
uniform  reduction  of  all  pass-through 
payments.  Absent  any  administrative 
action,  the  estimate  of  the  reduction 
necessary  to  account  for  the  full  pass- 
through  estimate  would  be  80.7  percent. 
That  is,  we  would  pay  19.3  percent  of 
the  otherwise  applicable  pass-through 
payment  for  drugs,  biologicals,  and 
devices. 

As  further  oiscussed  above  in  section 
n  of  this  preamble,  in  order  to  mitigate 
the  effects  of  this  significant  pro  rata 
reduction,  we  are  incorporating,  into  the 
base  APC  costs,  75  percent  of  the  cost 
of  the  devices  currently  eligible  for  pass- 
through  payment.  In  the  proposed  rule, 
we  estimated  for  most  APCs  that  involve 
devices,  an  amount  that  represents  the 
cost  of  devices  already  included  in  the 
APC  payments.  Those  amounts  would 
be  subtracted  fit>m  any  pass-through 
pajrments  associated  with  those  APCs 
(before  the  pro  rata  reduction).  That 
policy  reduced  the  total  estimate  of 
pass-through  payments  by 
approximately  $450  million.  Because 
we  are  now  incorporating  additional 
device  costs  into  the  base  APC  costs, 
those  subtraction  amoimts  will  increase 
to  reflect  the  additional  amounts 
included  in  the  device-related  APC 
payment^..  Thus,  the  total  amoimt  of 
pass-through  pajrments  estimated  to  be 
made  in  CY  2002  will  be  reduced, 
which  will,  in  tiun,  reduce  the  amount 
of  the  pro  rata  reduction  necessary  to 
meet  the  2.5  percent  limit.  As  noted 
above  in  this  preamble,  because  we  have 
not  yet  completed  our  analysis  and 
computations  related  to  the  fold  in,  we 
cannot  yet  announce  the  exact  size  of 
the  pro  rata  reduction.  However,  we 
estimate  that  the  amount  of  the 
reduction  will  be  between  65  and  70 
percent.  The  incorporation  of  costs  into 
the  base  APCs  results  in  the  pro  rata 
reduction  being  applied  only  to  the 
marginal  costs  of  the  pass-through 
devices  not  incorporated  into  the  APCs. 


We  believe  that  the  changes  we  have 
made  in  this  final  rule  will  lessen  the 
impact  on  hospitals  of  the  required  pro 
rata  reduction  on  pass-through 
payments. 

We  estimate  that  the  implementation 
of  the  pro  rata  reduction  on  pass- 
through  payments  for  devices  will  affect 
urban  hospitals  more  than  nual 
hospitals  and,  in  urban  areas,  large 
urban  and  teaching  hospitals  will  be 
affected  more  than  other  urban 
hospitals.  This  is  due  to  the  fact  that  the 
types  of  outpatient  procediu'es  that  use 
the  pass-through  devices  are  more 
firequently  performed  in  large  urban 
hospitals,  particularly  teaching 
hospitals.  We  estimate  that  the  effect  of 
the  reduction  on  pass-through  payments 
for  drugs  and  biologicals  may  be  more 
uniform  across  types  of  hospitals.  Use  of 
these  items  is  more  widespread  among 
hospitals,  although  hospitals  that 
furnish  chemotherapy  may  be  affected 
to  a  greater  degree  than  others. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subfects  in  42  CFR  Part  419 

Hospitals.  Medicare,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  part  419  is  amended 
as  follows: 

PART  419— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  HOSPITAL  OUTPATIEIfr 
DEPARTMENT  SERVICES 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102. 1833(1),  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302, 
139Sl(t).  and  1395hh). 

2.  In  §419.62,  paragraph  (c)  is 
republished  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

f  419.62    Transitional  pass-through 
payments:  Genaral  rules. 

•         *         •         •         • 

(c)  Uniform  prospective  reduction  of 
pass-thmugh  payments.  (1)  If  CMS 
estimates  before  the  beginning  of  a 
calendar  year  that  the  total  amount  of 
pass-through  payments  luider  §§419.64 
and  419.66  for  the  year  would  exceed 
the  applicable  percentage  (as  described 
in  paragraph  (c)(2}  of  this  section)  of  the 
total  amount  of  Medicare  payments 
under  the  outpatient  prospective 
payment  system.  CMS  will  reduce,  pro 
rata,  the  amount  of  each  of  the 
additional  payments  under  §§419.64 
and  419.66  for  that  year  to  ensure  that 
the  applicable  percentage  is  not 
exceeded. 
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(2)  The  applicable  percentages  are  as 
follows: 

(i)  For  a  year  before  CY  2004,  the 
applicable  percentage  is  2.5  percent. 

(ii)  For  2004  and  subsequent  years, 
the  applicable  percentage  is  a 
percentage  specified  by  CMS  up  to  (but 
not  to  exceed)  2.0  percent. 

(d)  CY  2002  incorporated  amount.  For 
CY  2002.  CMS  incorporated  75  percent 


of  the  estimated  pass-through  costs 
(before  the  incorporation  and  any  pro 
rata  reduction)  for  devices  into  the 
procedure  APCs  associated  with  these 
devices. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  October  30,  2001. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  October  26,  2001. 

Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  01-27659  Filed  10-31-01;  12  pm] 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  October  31,  2001 
Continuation  of  Sudan  Emergency 


On  November  3,  1997,  by  Executive  Order  13067,  the  President  declared 
a  national  emergency  with  respect  to  Sudan  pursuant  to  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the 
unusual  and  extraordinary  threat  to  the  national  security  and  foreign  policy 
of  the  United  States  constituted  by  the  actions  and  policies  of  the  Government 
of  Sudan,  including  continuing  concern  about  its  record  on  terrorism  and 
the  prevalence  of  human  rights  violations,  including  slavery,  restrictions 
on  religious  freedom,  and  restrictions  on  political  freedom.  Because  the 
actions  and  policies  of  the  Government  of  Sudan  continue  to  pose  an  unusual 
and  extraordinary  threat  to  the  national  security  and  foreign  policy  of  the 
United  States,  the  national  emergency  declared  on  November  3,  1997,  and 
the  measures  adopted  on  that  date  to  deal  with  that  emergency  must  continue 
in  effect  beyond  November  3,  2001.  Therefore,  in  accordance  with  section 
202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing 
for  1  year  the  national  emergency  with  respect  to  Sudan. 

This  notice  shall  be  published  in  the  Federal  Register  a^d  transmitted 
to  the  Congress. 


IFR  Doc.  01-27777 
Filed  11-1-01:  9:18  am) 
Billing  code  3195-01-P 
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THE  WHITE  HOUSE. 
October  31.  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  2, 
2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  coast  groundfish; 
trip  limitations; 
correction;  published 
11-2-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Ethylene  oxide  emissions 

standards  for  sterilization 

facilities;  published  11-2- 

01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  published  10- 

18-01 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methoxyfenozide;  published 

11-2-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Various  States;  published 
11-2-01 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 
Community  Investment  Cash 

Advance  Programs; 

published  10-3-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Management 

Regulation: 

Annual  real  property 
inventories;  published  11- 
2-01 
POSTAL  SERVICE 
Contract  with  America 

Advancement  Act; 

implementation;  published 

11-2-01 


TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Aviation  and  International 

Affairs  Assistant 

Secretary;  published  11-2- 

01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Foot-and-mouth  disease; 
disease  status  change — 
Japan;  comments  due  by 
11-5-01;  published  9-4- 
01  (FR  01-22134) 
Plant-related  quarantine, 
domestic: 

Oriental  fruit  fly;  comments 
due  by  11-5-01;  published 
9-5-01  [FR  01-22241] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-48;  annual  survey  of 
reinsurance  and  other 
insurance  transactions  by 
U.S.  insurance  companies 
with  foreign  persons; 
comments  due  by  11-5- 
01;  published  9-5-01  [FR 
01-22190] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 
Pelagic  longline  fisheries; 

comments  due  by  11-8- 

01;  published  9-24-01 

[FR  01-23795] 
Northeastern  United  States 
fisheries —    , 
Monidish,  Atlantic  herring, 

and  Atlantic  salmon; 

environmental  impact 

statements;  comments 

due  by  11-9-01; 

published  9-10-01  [FR 

01-22648] 
Northeast  multispecies; 

comments  due  by  11-5- 

01;  published  10-5-01 

[FR  01-25036] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Securities: 
Accounts  holding  security 
futures  products; 
applicat>ility  of  customer 


protection,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comnients 
due  by  11-5-01;  published 
10-4-01  [FR  01-24574] 

ENERGY  DEPARTMENT 

Physicians  panel 
determinations  on  worker 
requests  for  assistance  in 
filing  for  State  workers' 
compensation  benefits: 
guktelines 

Publk:  hearing  rescheduled; 
comments  due  by  11-8- 
01;  published  9-21-01  [FR 
01-23739] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Arkansas;  comments  due 
by  11-8-01;  published 
10-9-01  [FR  01-24901] 
Nevada;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25410] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25012] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Virginia;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25013] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24711] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

West  Virginia;  comments 
due  by  11-8-01; 
published  10-9-01  [FR 
01-24712] 
Air  programs: 
Transportatk>n  conformity 
mie;  grace  period 
additkx),  etc.;  comments 
due  by  11-5-01;  published 
10-5-01  [FR  01-25017] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Aricansas;  comments  due  by 
11-8-01:  published  10-9- 
01  [FR  01-24902] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

California;  comnr>ents  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25254] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States: 

California:  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25255) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

California;  comments  due  t)y 
11-9-01;  published  10-10- 
01  [FR  01-25256] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-9-01;  published  10-10- 
01  [FR  01-25252] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States: 

California;  comments  due  t>y 
11-9-01;  published  10-10- 
01  [FR  01-25253] 
Hazardous  waste; 
State  underground  storage 
tank  program  approvals- 
Hawaii;  comments  due  by 
11-5-01;  published  10-5- 
01  [FR  01-24594) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Poly  (vinyl  pyrrolidone),  etc. 
Correction;  comments  due 
by  11-9-01;  published 
10-10-01  [FR  01-25019] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 


IV 
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Texas;  comments  due  by 
11-5-01;  published  9-27- 
01  (FR  01-24139] 

Various  States;  comments 
due  by  11-5-01;  published 
9-28-01  [FR  01-24136] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid: 

Spousal  impoverishment 
provisions;  States'  option 
to  increase  community 
spouse's  income  when 
adjusting  protected 
resource  allowance; 
comments  due  by  11-6- 
01;  published  9-7-01  (FR 
01-22605] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Energy  Employees 

Occupational  Illness 

Compensation  Program  Act; 

implementation:  j 

Radiation  dose  | 

reconstruction  mettiods; 
comments  due  by  11-5- 
01;  published  10-5-01  [FR 
01-24879] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 

Substance  Abuse  Prevention 
and  Treatment  Block 
Grant  applicants;  tobacco 
regulation  and 
maintenance  of  effort 
reporting  requirements; 
comments  due  by  11-5- 
01;  published  9-4-01  [FR 
01-22129] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
InsurarKe — 
Property  flipping 
prohibition;  comments 
due  by  11-5-01; 
published  9-5-01  [FR 
01-22170] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 


Critical  habitat 
designations- 
Sacramento  Mountains 

cfieckerspot  butterfly; 

comments  due  by  11-5- 

01;  published  9-6-01 

[FR  01-22340] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  arKJ 
abandoned  mine  larxl 


reclamation  plan 

submissions: 

Arkansas;  comments  due  by 

11-5-01;  published  10-5- 

01  [FR  01-25005] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Prescriptions: 
Central  fill  pharmacies  filling 
prescriptions  for  controlled 
substances  on  behalf  of 
retail  pharmacies; 
comments  due  by  11-5- 
01;  published  9-6-01  [FR 
01-22322] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Spouses  and  chikjren  of 
lawful  permanent  resident 
aliens;  new  V 
classification;  comments 
due  by  11-6-01;  published 
9-7-01  [FR  01-22151] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Publk;  availability  and  use: 
Research  room  procedures; 
public  access  personal 
computers  (wori<stations) 
use;  comments  due  by 
11-6-01;  published  9-7-01 
[FR  01-22484] 

■NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Nuclear  Energy  Institute; 
comments  due' by  11-8- 
01;  published  9-24-01  [FR 
01-23790] 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Schedule  A  authority  for 
rxxitemporary  part-time  or 
intermittent  positions; 
comments  due  by  11-9- 
01;  published  9-10-01  [FR 
01-22563] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
PeriodKals,  Accuracy, 
Grading,  and  Evaluatnn 
Program;  changes; 
comments  due  by  11-9- 
01;  published  10-10-01 
[FR  01-25433] 

RAILROAD  RETIREMENT 
BOARD 

Interest,  penalties,  and 

administrative  costs; 

assessment  or  waiver  with 

respect  to  debt  collection; 

comments  due  by  11-5-01; 

published  9-5-01  [FR  01- 

22272] 
Organizatkxi,  functions,  and 

authority  designations 


Central  and  field  offk»s 
designation  to  reflect 
current  agency  structure 
due  to  reorganizations; 
comments  due  by  11-5- 
01;  published  9-5-01  [FR 
01-22271] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Accounts  hokjing  security 
futures  products; 
applicability  of  customer 
protection,  recordkeeping, 
reporting,  and  bankruptcy 
rules,  etc.;  comments  due 
by  11-5-01;  published  10- 
4-01  [FR  01-24573] 
Security  futures;  margin 
requirements;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24574] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24781] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by 
11-5-01;  published  10-4- 
01  [FR  01-24779] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
AlrtHJS;  comments  due  tiy 

11-5-01;  published  10-4- 

01  [FR  01-24872] 
BAE  Systems  (Operations) 

Ltd.;  comments  due  by 

11-5-01;  published  10-4- 

01  [FR  01-24873] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
11-5-01;  published  9-6-01 
[FR  01-22087] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 

by  11-5-01;  published  10- 

4-01  [FR  01-24780] 
Domier  comments  due  by 

11-7-01;  published  10-2- 

01  [FR  01-24560] 
McDonnell  Douglas; 

comments  due  by  11-5- 


01;  published  9-20-01  [FR 
01-23417] 
Pratt  &  Whitney;  comments 
due  by  11-9-01;  published 
10-10-01  [FR  01-25399] 
Short  Brothers;  comments 
due  by  11-5-01;  published 
10-4-01  [FR  01-24874] 
Turtxjmeca  S.A.;  comments 
due  by  11-5-01;  published 
'  9-6-01  [FR  01-22313] 
Airworthiness  standards: 
Special  conditions — 
Byerly  Aviation,  Inc.  Twin 
Commander  model 
series  690/695 
airplanes;  comments 
due  by  11-5-01; 
published  10-5-01  [FR 
01-25086] 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Processor-based  signal  and 
train  control  systems; 
development  and  use 
standards;  comments  due 
by  11-8-01;  published  10-9- 
01  [FR  01-25224] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senrice)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  70/P.L.  107-58 

Making  further  continuing 
appropriatk>ns  for  the  fiscal 
year  2002,  and  for  ottter 
purposes.  (Oct.  31,  2001;  115 
Stat.  406) 
Last  List  October  31,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notifnatton  servne  of  newly- 
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enacted  public  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.g8a.gov 


with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 


specifk:  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
I     FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 


(Rev.  4«3) 


W^r^  ^    V^V 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

ll^lUaiB  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n)  $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II)  $75.00 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Recoixls  Administration 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA 


(Iln7«l) 


Order  Now! 

I 
The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Form 


jpij 


l^jeLOTDNS  •  OEAOOOLf  •  BtCrpiMC  PKOOUCTS 


Onjm  Proc«ss«ig  Cod* 

♦7917 


Charg*  your  oidtr. 

It'»  E»»yl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


me 


copies  of  The  United  SUtes  Government  Manual  200I/2(X)2, 


I I   I  liiiS,  please  send 

S/N  069-00O-(»134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regubr  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Docimients 

LJ  GPO  Deposit  Account 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/aitention  line 


Street  address 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  'optional) 


VES     NO 


n  VISA       IZ]  MasterCard  Account 


-n 


1      1    1  1                 1 

— I —                                                 TnaiUc  you  for 

Authorizing  signature 


9«i 


Mail  To:  Superintendent  of  I>x;uments 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscritie  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtkKW  Affactad 

TTw  LSA  (List  of  CFR  Sections  Affected) 
Is  designed  to  lead  users  of  the  Code  of 
Federal  Regulatior^  to  amendatory 
actions  putilished  in  tt>e  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative 
Entries  indicate  the  nature  of  the  changes 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 

Fadaral  Ragislar  Index 

The  index,  covering  ttw  conterrts  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fbrm.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-refsfencss. 
Saoperyear. 


A  finding  aid  it  inctudad  in  mch  pubKaition  which  lists 
F9danl  Rtgislarp»g»  numbais  with  the  date  of  publication 
in  the  Feden/  Register 


Superintendent  of  Documents  Subsciiption  Order  Fonn 


Oidtr  ProcMalng  Coda: 

*5421 


I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


■  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
.  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

irsEesyt 

To  bx  your  ortlers  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  wc  make  yournamcMdiasavaBriiie  to  Other  mders?     |_J  |     | 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


[H  VISA       [H  MasterCard  Account 


-D 


Thank  you  for 

(Creditxaid  expiration  date)  y^^j.  Qf^gfl 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


laoi 


The  authentic  text  behind  the  news 

The  Weekly 

Compilation  of 

I 

Presidential 
Documents 


Weekly  Compilation  of 

'  Presidential 
Documents 


"<:>' 


Monday,  laimary  13.  1997 
VuluiiH*  33 — Niiiiibvr  2 
Pl||C  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


OnMr  Procassing  Code 

*  5420 


I I  YlliiS,  please  enter 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.   uSKl  I^RF' 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

□  $15 1.00  First  Class  Mail         □  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Plea.se  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         |     |     |     |     | 
LJ  VISA       LJ  MasterCard  Account 


-D 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


1  1  1  1  1    III 

III       ~                                                  Thank  you  for 

III                    (Credit  rarrf  t^Tpiration  dale)                                _j     r 

».^•  1  ».«i..  ^.ii'iioinni  uois/              youF  ordtT' 

Purchase  order  number  (optional) 
M«yweiwiayourn«pii!/iid(lignwjintilrloo<ha- 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


VDO 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OP  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  suttscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renevial  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  ihis  example: 


A  renewal  notice  will  l>e 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
seat  approxiniately  90  days 
Iwfore  the  Aown  dale. 


•••••••     /«••••■• 

• 

:  ^ii  sm:th:?-2.t 

OEC97R1 

'  JOHN   SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE   MD    20704 

• 

AFRDO  SMITK212J 
JOIOJ  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  207C4 


DEC97R  I 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Subscription  Order  Form 

ordKPrDoMngcod*  Cttargu  youT  OfdeT. 

*  5468  «'•  EMtyl 

□  VITC      ^          u.      ^__y .     «^ii  To  Ik  your  enters  (292)  512-2250 

YES,  enter  my  subscnp..on(s)  as  follows:  Ph«  U  onter,(202)  512-IWO 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Itidex  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Regista-,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Compuiy  or  penontl  name 


Additional  ■ddress/attendon  line 


,  Price  indndcs  regular  domestic  postage  and  handling,  and  is  subject  to  change. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2634 
RIN  3209-AAOO 

Executive  Branch  Financial  Disclosure, 
Qualified  Trusts,  and  Certificates  of 
Divestiture;  Extensions  of  Rling  Dates 
for  Certain  Confidential  Rnancial 
Disclosure  Report  Filers 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule;  amendment. 

summary:  The  Office  of  Government 
Ethics  is  adopting  as  final  a  procedural 
rule  amendment  relating  to  extensions 
of  filing  dates  for  certain  filers  of 
Confidential  Financial  Disclosure 
Reports.  The  amendment  allows 
agencies  to  extend  the  filing  date  for  the 
suhmission  of  confidential  reports  for 
active  duty  members  of  the  Armed 
Forces,  civilian  employees  and  others 
who  are  in  a  combat  zone  or  otherwise 
supporting  the  Armed  Forces  or  other 
governmental  entities  following  a 
Presidential  declaration  of  national 
emergency. 

EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Smith,  Senior  Associate 
General  Counsel,  Office  of  Government 
Ethics;  telephone:  202-208-8000;  TDD: 
202-208^025;  FAX:  202-208-8037. 
SUPPLEMENTARY  INFORMATION:  On 
September  14,  2001,  President  George 
W.  Bush  declared  that  a  national 
emergency  has  existed  since  September 
1 1 ,  2001 ,  by  reason  of  the  terrorist 
attacks  at  the  World  Trade  Center,  New 
York,  New  York,  and  the  Pentagon,  and 
the  continuing  and  immediate  threat  of 
further  attacks  on  the  United  States.  See 
Presidential  Proclamation  7463,  as 
pubUshed  at  66  FR  48199. 

Members  of  the  Armed  Forces, 
reservists,  and  civilian  employees  are 
responding  to  the  Presidential 


proclamation  of  a  national  emergency. 
Many  of  these  individuals  who  are  in 
Federal  Government  service  in  the 
executive  branch  are  required  to  file 
Confidential  Financial  Disclosure 
Reports  under  the  disclosure  system 
established  pursuant  to  the  Ethics  in 
Government  Act  of  1978  as  amended, 
and  Executive  Order  12674,  as 
modified.  The  regulations  governing  the 
confidential  financial  disclosure 
reporting  system  are  codified  at  subpart 
I  of  5  CFR  part  2634.  The  next  filing 
date  for  incumbent  confidential  reports 
is  October  3 1 ,  2001  (unless  an  extension 
not  to  exceed  90  days  has  been  granted 
under  agency  authority). 

Consequently,  in  order  to  ameliorate 
the  filing  burden  on  those  confidential 
filers  who  are  being  deployed  or  sent  to 
a  combat  zone  or  required  to  perform 
services  away  from  their  normal  duty 
station  in  support  of  the  Armed  Forces 
or  other  governmental  entities,  this  final 
rulemaking  action  revises  paragraph  (d) 
of  §  2634.903  to  provide  for  a 
discretionary  extension  of  the  filing  date 
to  last  no  longer  than  90  days  after  the 
period  of  active  duty  service,  rettun  to 
the  employee's  normal  duty  station,  or 
a  resultant  hospitalization. 

This  extension  authority  is  intended 
to  provide  relief  for  persons  who  are  in 
combat  areas  or  otherwise  responding  to 
the  national  emergency,  such  as  those 
situations  where  it  is  impractical  for  the 
confidential  filer  to  obtain  access  to 
personal  records.  Our  expectation  is  that 
an  extension  will  not  be  granted  unless 
the  confidential  filer  is  required  to 
perform  services  outside  the  vicinity  of 
her  local  commuting  area  (as  defined  by 
the  agency).  We  note  that  agencies  may 
look  to  existing  agency  policies  or  rules 
for  guidance  concerning  what  is 
considered  to  be  outside  the  vicinity  of 
the  "local  commuting  area."  Typically, 
agencies  will  have  defined  the  limits  of 
a  local  commuting  area  for  such 
purposes  as,  for  example,  determining 
entitlement  to  transportation  expenses 
(such  as  per  diem)  or  entitlement  to 
overtime  pay  for  travel,  or  for  reduction 
in  force  purposes.  Finally,  we  note  any 
such  special  extension  granted  is  not 
intended  to  toll  the  running  of  the 
period  of  any  regular  extension  granted 
by  an  agency  imder  newly  redesignated 
paragraph  (d)(1)  of  §  2634.903. 

Agencies  may  exercise  their  extension 
authority  on  a  case-by-case  basis  or  by 
class  designation.  Agencies  should 


appropriately  docimient  in  their  records 
the  duration  and  circumstances  of  any 
case  in  which  the  extension  is  utilized, 
including  for  example  the  last  date  of 
service  in  a  combat  zone  (if  known), 
date  of  return  to  a  permanent  duty 
station,  or  the  dates  of  any  resultant 
hospitalization. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d).  as 
Director  of  the  Office  of  Govenunent 
Ethics,  I  find  good  cause  exists  for 
waiving  the  provisions  for  general 
notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  and 
30-day  delay  in  effectiveness  as  to  this 
amendment.  These  provisions  are  being 
waived  because  it  is  in  the  public 
interest  that  this  amendment,  which  is 
being  issued  to  assist  in  a  national 
emergency  and  both  grants  authority  for 
an  exemption  for,  and  relief  of  a 
restriction  (filing  burden)  on,  certain 
confidential  report  filers,  take  effect  as 
soon  as  possible. 

Executive  Order  12866 

In  promulgating  this  final  rule 
amendment,  the  Office  of  Government 
Ethics  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Review  and  Planning.  The 
amendment  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Executive  order  since  it  is 
not  a  significant  regulatory  action 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 
final  amendatory  regulation  in  light  of 
section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  amendatory  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  it  primarily  affects  Federal 
executive  branch  employees. 
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Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  amendment  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  amendatory 
rulemaking  is  a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  has  provided  a  report 
thereon  to  the  United  States  Senate. 
House  of  Representatives  and  General 
Accounting  Office  in  accordance  with 
that  law. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25,  subchapter  II),  this  rule  will 
not  significantly  or  uniquely  affect  small 
governments  and  will  not  result  in 
increased  expenditiues  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (as  adjusted  for  inflation). 

List  of  Subjects  in  5  CFR  Put  2634 

Certificates  of  divestiture,  Conflict  of 
interests.  Confidential  financial 
disclosure  reports.  Government 
employees.  Penalties,  Reporting  and 
recordkeeping  requirements.  Trusts  and 
■  trustees. 

Approved:  October  26,  2001J 
Amy  L.  Comstock,  1 

'Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  amending  5  CFR 
part  2634  as  follows: 

PART  2634— EXECUTIVE  BRANCH 
RNANCIAL  DISCLOSURE.  QUALIRED 
TRUSTS,  AND  CERTIHCATES  OF 
DIVESTITURE 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  1043; 
Pub.  L,  101^10.  104  Stat.  890,  28  U.S.C. 
2461  Note  (Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990),  as  amended  by  Sec. 
31001.  Pub.  L.  104-134.  110  Stat.  1321  (Debt 
Collection  Improvement  Act  of  1996);  E.O. 
12674.  54  FR  15159,  3  CFR,  1989  Comp..  p. 
215.  as  modified  by  E.O.  12731.  55  FR  42547, 
3  CFR.  1990  Comp.,  p.  306. 

SubfMrt  I— Confidential  Financial 
Disclosure  Reports 

2.  Section  2634.903  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


§  2634.903    General  requirements,  filing 
dates,  and  extensions. 

***** 

(d)  Extensions — (1)  Agency 
extensions.  The  agency  reviewing 
official  may,  for  good  cause  shown, 
grant  to  any  employee  or  class  of 
employees  a  filing  extension  or  several 
extensions  totaling  not  more  than  90 
days. 

(2)  Certain  service  during  period  of 
national  emergency.  In  the  case  of  an 
active  duty  military  officer  or  enlisted 
member  of  the  Armed  Forces,  a  Reserve 
or  National  Guard  member  on  active 
duty  under  orders  issued  pursuant  to 
title  10  or  title  32  of  the  United  States 
Code,  a  commissioned  officer  of  the 
Uniformed  Services  (as  defined  in  10 
U.S.C.  101),  or  any  other  employee,  who 
is  deployed  or  sent  to  a  combat  zone  or 
required  to  perform  services  away  fi'om 
his  permanent  duty  station  in  support  of 
the  Armed  Forces  or  other  goverrunental 
entities  following  a  declaration  by  the 
President  of  a  national  emergency,  the 
agency  reviewing  official  may  grant 
such  individual  a  filing  extension  to  last 
no  longer  than  90  days  after  the  last  day 
of: 

(i)  The  individual's  service  in  the 
combat  zone  or  away  from  his 
permanent  duty  station;  or 

(ii)  The  individual's  hospitalization  as 
a  result  of  injury  received  or  disease 
contracted  while  serving  during  the 
national  emergency. 

(3)  Agency  procedures.  Each  agency 
may  prescribe  procediu-es  to  provide  for 
the  implementation  of  the  extensions 
provided  for  by  this  paragraph. 

|FR  Doc.  01-27637  Filed  11-2-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docltet  No.  01-031-2] 

Change  in  Disease  Status  of  France 
and  Ireland  With  Regard  to  Foot-and- 
Mouth  Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 
products  by  adding  France  and  Ireland 
to  the  list  of  regions  considered  to  be 
free  of  rinderpest  and  foot-and-mouth 
disease  (FMD)  and  to  the  list  of  regions 


that  are  subject  to  certain  import 
restrictions  on  meat  and  animal 
products  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  regions.  This  final  rule 
follows  an  interim  rule  that  removed 
France,  Ireland,  and  The  Netherlands 
from  those  lists  due  to  detection  of  FMD 
in  those  three  regions.  Based  on  the 
results  of  an  evaluation  of  the  current 
FMD  situation  in  France  and  Ireland,  we 
have  determined  that  France  and 
Ireland  meet  the  standards  of  the  Office 
International  des  Epizooties  for  being 
considered  free  of  FMD.  This  rule 
relieves  certain  prohibitions  and 
restrictions  on  the  importation  of 
ruminants  and  swine  and  fresh  (chilled 
or  frozen)  meat  and  other  products  of 
ruminants  and  swine  into  the  United 
States  from  Fremce  and  freland.  We  are 
still  evaluating  the  FMD  situation  in 
The  Netherlands. 

EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  Goodman,  Senior  Staff 
Microbiologist,  Regionalization 
Evaluation  Services  Staff,  VS,  APHIS, 
4700  River  Road  Unit  38,  Riverdale,  MD 
20737-1231; (301)  734-8083. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera  (also  known  as  classical  swine 
fever),  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
communicable  diseases  of  nuninants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  considered  free  of  rinderpest  or 
ft^e  of  both  rinderpest  and  FMD. 
Rinderpest  or  FMD  is  considered  to 
exist  in  all  parts  of  the  world  not  listed. 
Section  94.11  of  the  regulations  lists 
regions  of  the  world  that  APHIS  has 
determined  to  be  bee  of  rinderpest  and 
FMD,  but  from  which  importation  of 
meat  and  animal  products  into  the 
United  States  is  restricted  because  of  the 
regions'  proximity  to  or  trading 
relationships  with  rinderpest-  or  FMD- 
affected  regions. 

In  an  interim  rule  effective  February 
19,  2001,  and  published  in  the  Federal 
R^pster  on  June  1,  2001  (66  FR  29686- 
29689,  Docket  No.  01-031-1),  we 
amended  the  regulations  by  removing 
France,  Ireland,  and  The  Netherlands 
from  the  list  of  regions  considered  to  be 
free  of  rinderpest  and  FMD.  This  action 


/• 


was  necessary  because  FMD  had  been 
confirmed  in  each  of  those  regions.  The 
effect  of  the  interim  rule  was  to  prohibit 
or  restrict  the  importation  of  any 
ruminant  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  and  other 
products  of  nuninants  or  swine  into  the 
United  States  &t)m  France,  Ireland,  and 
The  Netherlands. 

In  that  interim  rule,  we  stated, 
"Although  we  are  removing  France, 
Ireland,  and  The  Netherlands  from  the 
list  of  regions  considered  to  be  free  of 
rinderpest  and  FMD,  we  recognize  that 
the  European  Commission  and  the    .. 
regions  affected  by  this  action  have 
responded  to  the  detection  of  FMD  by 
imposing  restrictions  on  the  movement 
of  ruminants,  swine,  and  ruminant  and 
swine  products  from  FMD-affected 
areas;  by  conducting  heightened 
surveillance  activities;  and  by  initiating 
measures  to  eradicate  the  disease.  We 
intend  to  reassess  this  situation  at  a 
future  date  in  accordance  with  the 
standards  of  the  OIE.  As  part  of  that 
reassessment  process,  we  will  consider 
all  comments  received  on  this  interim 
rule,  as  well  as  any  additional 
information  or  data  from  the  European 
Commission  or  individual  Member 
States  that  support  changing  the  disease 
status  of  a  given  region  or  regions.  In 
future  reassessments,  we  will  determine 
whether  it  is  necessary  to  continue  to 
prohibit  or  restrict  the  importation  of 
ruminants  or  swine  and  any  fresh 
(chilled  or  frozen)  meat  and  other 
products  of  nuninants  or  swine  from 
France,  Ireland,  and  The  Netherlands,  or 
whether  we  can  restore  some  or  all  of 
those  countries  to  the  list  of  regions  in 
which  FMD  is  not  known  to  exist  or 
regionalize  portions  of  France,  Ireland, 
and  The  Netherlands  as  FMD- free." 

We  solicited  comments  concerning 
the  interim  rule  for  60  days  ending  July 
31,  2001.  We  received  foiu-  comments  by 
that  date.  They  were  from  U.S. 
businesses  and  trade  associations  and 
one  Member  State  of  the  European 
Union.  We  have  carefully  considered 
these  comments.  They  are  discussed 
below  by  topic. 

Status  of  France  and  Ireland 

Two  conunenters  suggested  that  we 
restore  the  FMD-free  status  of  France 
and  supplied  information  that 
supported  such  a  change  in  status.  No 
commenter  supplied  contradictory 
information  or  opinions.  We  agree  that 
France  and  Ireland  should  have  their 
FMD  status  restored.  Our  reasons 
follow. 

According  to  the  OIE,  when  FMD 
occivs  in  an  FMD-free  coimtry  or  zone 
where  vaccination  is  not  practiced 
before  the  outbreak,  the  following 


waiting  periods  are  required  to  regain 
FMD-free  status:  3  months  after  the  last 
case,  where  stamping-out  and 
serological  surveillance  are  applied;  or  3 
months  after  the  slaughter  of  the  last 
vaccinated  animal  where  stamping-out, 
serological  surveillance  and  emergency 
vaccination  are  applied.  France  and 
Ireland  did  not  vaccinate  animals 
against  FMD  before  or  after  the 
outbreaks  that  occurred  in  France  on 
March  23,  2001.  and  in  Ireland  on 
March  22,  2001.  Both  countries 
immediately  destroyed  affected  animals 
and  conducted  serological  surveillance. 
The  last  case  of  FMD  in  France  occurred 
on  March  23,  2001,  and  the  last  case  of 
FMD  in  Ireland  occurred  on  March  22, 
2001 .  We  find  that  France  as  well  as 
Ireland  meet  the  OIE  standards  for 
regaining  FMD-free  status. 

We  have  evaluated  the  FMD 
eradication  efforts  in  France  and  Ireland 
based  on  information  provided  to  us  by 
those  regions  and  our  own  site  visits. 
Our  findings  and  site  visit  reports  may 
be  vie\yed  on  the  Internet  at  http:// 
www.aphis.  usda.gov/vs/reg- 
request.html.  You  may  also  request 
paper  copies  of  these  documents  by 
calling  or  writing  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  Docket  No.  01- 
031-2  when  requesting  copies.  These 
documents  are  also  available  in  out 
reading  room.  (The  reading  room  is 
located  in  room  1141  of  the  USD  A 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  £)C.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  exdfept  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming.) 

Based  on  our  findings  and  after 
reviewing  comments  submitted  to  us  on 
the  interim  rule,  we  are  amending  the 
regulations  by  placing  France  and 
freland  back  on  the  list  in  §  94.1(a)(2)  of 
regions  that  are  declared  free  of  both 
rinderpest  and  FMD.  We  are  also 
placing  France  and  Ireland  back  on  the 
list  in  §  94.11(a)  of  regions  that  are 
declared  free  of  rinderpest  and  FMD  but 
that  are  subject  to  special  restrictions  on 
the  importation  of  thefr  meat  and  other 
animal  products  into  the  United  States. 
The  regions  listed  in  §  94.11(a)  are 
subject  to  these  special  restrictions 
because  they:  (1)  Supplement  their 
national  meat  supply  by  importing  fresh 
(chilled  or  frozen)  meat  of  ruminants  or 
swine  from  regions  that  are  designated 
in  §  94.1(a)  as  regions  where  rinderpest 
or  FMD  exists;  (2)  have  a  common  land 
border  with  regions  where  rinderpest  or 
FMD  exists;  or  (3)  import  ruminants  or 
swine  from  regions  where  rinderpest  or 


FMD  exists  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

This  action  relieves  certain 
restrictions  due  to  FMD  and  rinderpest 
on  the  importation  into  the  United 
States  of  certain  live  animals  and  animal 
products  from  France  and  Ireland. 
However,  because  France  and  Ireland 
have  certain  trade  practices  regarding 
animals  and  animal  products  that  are 
less  restrictive  than  are  acceptable  for 
importation  into  the  United  States,  the 
importation  of  meat  and  other  products 
from  ruminants  and  swine  into  the 
United  States  from  France  and  Ireland 
continue  to  be  subject  to  certain 
restrictions. 

Status  of  The  Netherlands 

One  commenter  suggested  that  The 
Netherlands  be  recognized  as  FMD  free, 
claiming  that  The  Netherlands  would  be 
ft^  of  FMD  by  August  25,  2001.  We  are 
not  making  any  changes  based  on  this 
comment.  We  are  continuing  to  monitor 
The  Netherlands'  progress  with  respect 
to  FMD,  and  we  are  currently 
reevaluating  the  FMD  status  of  that 
region.  We  will  publish  a  separate 
document  in  the  Federal  Register  with 
respect  to  the  FMD  status  of  The 
Netherlands  when  our  evaluation  is 
complete. 

Notice  and  Comment  Procedures 

One  conunenter  stated  that  APHIS 
should  have  followed  the  regulations  in 
9  CFR  part  92  in  its  initial  rulemaking 
to  remove  France.  Ireland,  and  The 
Netherlands  from  the  list  of  regions 
recognized  as  free  of  FMD,  but  not  other 
European  coimtries.  The  commenter 
noted  that  her  organization  had 
expressed  the  same  concern  in 
comments  on  previous  interim  rules 
that  "regionalized"  countries  that  had 
been  recognized  free  of  a  disease  and 
then  experienced  an  outbreak  (i.e.. 
Docket  00-080-1 .  which  established 
East  Anglia.  England,  as  a  region 
affected  with  hog  cholera,  also  luiown  as 
classical  swine  fever,  and  continued  to 
recognize  the  rest  of  Great  Britain  as  free 
of  hog  cholera;  Docket  00-104-1,  which 
established  KwaZulu-Natal,  South 
Africa,  as  a  region  affected  with  FMD 
and  continued  to  recognize  the  rest  of 
the  Republic  of  South  Africa,  with  the 
exception  of  the  already-established 
FMD  control  zone  in  ICruger  National 
Park,  as  free  of  FMD;  and  Docket  00- 
111-1,  which  established  Artigas, 
Uruguay,  as  a  region  affected  with  FMD 
and  continued  to  recognize  the  rest  of 


/ 
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Uruguay  as  free  of  FMD).'  These 
conunents,  included  as  an  attachment  to 
the  comment  on  this  docket,  also 
expressed  concern  about  APHIS' 
statement  in  these  interim  rules  that  we 
intended  to  reassess  the  disease 
situations  in  these  regions  in  accordance 
with  the  standards  of  the  OIE  to 
determine  whether  it  is  necessary  to 
continue  to  prohibit  or  restrict  the 
importation  of  animals  and  animal 
products  from  the  regions  identified  in 
the  interim  rules.  The  commenter  said 
that  this  statement  suggests  that  APHIS 
intends  at  some  future  time  to  declare 
these  regions  free  of  the  specified 
disease,  again  without  following  the 
process  set  forth  in  9  CFR  part  92. 

The  commenter  identified  several 
specific  procedures  set  forth  in  9  CFR 
part  92  that  she  believed  we  should  be 
following.  These  are:  (1)  That  APHIS 
will  make  information  submitted  in 
support  of  a  request  for  regionalization 
available  to  the  public  prior  to 
rulemaking;  (2)  that  APHIS  will  publish 
a  proposed  rule  for  public  comment; 
and  (3)  that  during  the  comment  period, 
the  public  will  have  access  to  the 
information  upon  which  APHIS  based 
its  risk  analysis,  as  well  as  to  the 
methodology  used  to  conduct  the 
analysis. 

The  commenter  stated  that  APHIS  is 
currently  applying  these  regulations 
only  to  countries  that  have  had  a  foreign 
animal  disease  and  now  want  the 
coimtry  or  a  region  to  be  recognized  by 
APHIS  as  free.  The  commenter  objected 
to  APHIS  using  a  different  process  for 
countries  that  have  been  recognized  as 
free  by  APHIS,  then  have  an  outbreak 
and  want  a  region  of  the  country  to  be 
recognized  as  free.  The  commenter 
noted  that  the  procedure  in  these  latter 
cases  appears  to  be  that  APHIS 
administratively  stops  shipments  of  at- 
risk  products,  then  follows  with  an 
interim  rule  that  specifies  which  regions 
will  be  allowed  to  ship  products  to  the 
United  States.  The  commenter 
maintained  that  since  at-risk  shipments 
are  immediately  prohibited  by 
administrative  instruction,  there 
appears  to  be  no  basis  for  issuing  an 
emergency  interim  rule  regionalizing  a 
coimtry  without  first  providing  an 
opportunity  for  public  comment.  In  any 
case,  the  commenter  also  asserted  that 
APHIS  should  make  the  information  on 
which  it  bases  its  decisions  for 
establishing  regions  via  interim  rules 


<  Docket  00-080-1  was  published  in  the  Federal 
Rejpster  en  September  20.  2000.  at  65  FR  56774- 
56775:  Docket  00-104-1  was  published  in  the 
Federal  Register  on  November  2.  2000.  at  65  FR 
65728-65729:  and  Docket  00-111-1  was  published 
in  the  Federal  Register  on  December  13.  2000,  at 
65  FR  77771-77773. 


available  to  the  public  for  review  and 
comment  in  advance  of  publication. 

Our  response  is  as  follows. 

The  regulations  in  9  CFR  part  92, 
"Importation  of  Animals  and  Animal 
Products;  Procedures  for  Requesting 
Recognition  of  Regions,"  were  issued  in 
November  1997  in  conjunction  with 
APHIS'  policy  on  regionalization 
(Docket  94-106-8,  62  FR  56027-56033, 
October  28,  1997).  The  regulations  set 
out  the  process  by  which  a  foreign 
government  may  apply  to  have  all  or 
part  of  the  country  recognized  as  a 
region  or  for  approval  to  export  animals 
or  animal  products  to  the  United  States 
under  new  conditions  based  on  the  risk 
associated  with  animals  or  animal 
products  from  that  region.  Our  intention 
was  for  these  regulations  to  tell  lower 
risk  regions  within  countries  or 
extending  across  national  boundaries 
how  to  request  approval  for  more 
favorable  terms  than  adjoining  or 
surrounding  higher  risk  regions  for 
exporting  animals  or  animal  products  to 
the  United  States.  We  did  not  intend  for 
these  regulations  to  apply  in 
circumstances  where  an  outbreak  of  a 
disease,  or  an  increased  incidence  of 
disease,  in  a  foreign  region  makes  it 
necessary  for  the  United  States  to  take 
interim  measures  to  protect  its  livestock 
from  the  foreign  animal  disease.  In  these 
cases,  APHIS  must  take  immediate 
action  to  prohibit  or  restrict  imports 
ftt)m  the  region  of  concern.  Such  action 
may  include  publishing  an  interim  rule 
to  provide  an  appropriate  basis  for 
enforcing  prohibitions  or  restrictions 
that  may  initially  be  announced 
administratively.  In  these 
circumstances,  APHIS  has  a 
responsibility  to  take  whatever 
measures  appear  necessary  to  prevent 
the  introduction  of  disease.  We  believe 
that  publishing  a  proposed  rule  for 
comment  would  be  contrary  to  the 
public  interest  because  doing  so  would 
delay  our  taking  protective  actions.  We 
also  believe  that  making  the  information 
upon  which  we  base  otu*  decisions  for 
establishing  a  region  via  an  interim  rule 
available  to  the  public  for  comment 
prior  to  publishing  the  interim  rule 
woidd  also  be  contrary  to  the  public 
interest  for  the  same  reason.  However, 
we  will  try  to  make  the  information 
available  as  soon  as  possible  so  that  the 
public  may  understand  the  basis  for  our 
action. 

We  also  believe  it  is  appropriate  for 
us,  when  the  disease  situation  warrants 
it,  to  limit  prohibitions  or  restrictions 
imposed  by  an  interim  rule  to  a  portion 
of  a  country  or  other  region  previously 
recognized  as  free  of  a  disease.  This  is 
because  we  will  already  have  extensive 
information  about  the  region,  including 


information  on  the  authority, 
organization,  and  infrastructure  of  the 
veterinary  services  organization  of  the 
region;  the  extent  to  which  movement  of 
animals  and  animal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  bioseciuity  for  such 
movements;  livestock  demographics  and 
marketing  practices  in  the  region;  the 
t)rpe  and  extent  of  disease  surveillance 
conducted  in  the  region;  diagnostic 
laboratory  capabilities  in  the  region;  and 
the  region's  policies  and  infrastructure 
for  animal  disease  control,  i.e.,  the 
region's  emergency  response  capacity. 
This  information  would  have  provided 
the  basis  for  oiu  previous  recognition  of 
the  region  as  fr«e  of  the  disease.  Our 
obligations  under  international  trade 
agreements  compel  us  to  take  no  more 
restrictive  actions  than  necessary  to 
prevent  the  introduction  of  disease. 
Unless  we  determine  that  this 
information  is  no  longer  reliable,  it 
provides  a  rational  basis  for  believing 
that  the  region  can  effectively  control  an 
outbreak  within  a  smaller  region. 

As  to  oiu-  statement  in  these  interim 
rules  that  we  intend  to  reassess  the 
disease  situations  in  these  regions  in 
accordance  with  the  standards  of  the 
OIE  to  determine  whether  it  is  necessary 
to  retain  the  prohibitions  or  restrictions 
established  by  the  interim  rules,  the 
commenter  is  correct  that  this  means  we 
may,  at  some  future  time,  declare  these 
regions  free  of  the  specified  disease 
without  following  the  process  set  forth 
in  9  CFR  part  92.  Part  92  was  not 
intended  to  apply  to  the  situations  dealt 
with  in  these  interim  rules.  An  interim 
rule  of  the  type  we  issued  in  this 
rulemaking  was  intended  to  be  just  that, 
an  "interim"  or  "temporary"  measure 
which  would  provide  the  inunediate 
protection  we  needed  for  animal  health 
purposes.  It  gives  APHIS  an  opportunity 
to  evaluate  the  effectiveness  of 
emergency  response  measures  taken  in 
the  subject  region  to  deal  with  the 
outbreak  and  to  determine  whether  the 
outbreak  is  indeed  a  temporary  situation 
or  indicates  a  fundamental  change  in 
the  region's  disease  status.  If  a  region 
takes  immediate  and  efi'ective  steps  to 
control  and  stamp  out  the  disease  and 
meets  the  minimiun  OIE  standards  for 
restoration  of  fr«e  status,  the  region 
should  be  promptly  returned  to  its 
previous  status. 

In  the  interim  rule  regarding  France, 
Ireland,  and  The  Netherlands,  we  stated: 

Although  we  are  removing  France,  Ireland, 
and  The  Netherlands  from  the  list  of  regions 
considered  to  be  free  of  rinderpest  and  FMD, 
we  recognize  that  the  European  Commission 
and  the  regions  affected  by  this  action  have 
responded  to  the  detection  of  FMD  by 
imposing  restrictions  on  the  movement  of 


Federal  Register /Vol.  66,  No.  214 /Monday,  November  5,  2001 /Rules  and  Regulations         55875 


ruminants,  swine,  and  ruminant  and  swine 
products  from  FMD-affected  areas;  by 
conducting  heightened  surveillance 
activities;  and  by  initiating  measures  to 
eradicate  the  disease.  We  intend  to  reassess 
this  situation  at  a  future  date  in  accordance 
with  the  standards  of  the  OIE.  As  part  of  that 
reassessment  process,  we  will  consider  all 
comments  received  on  this  interim  rule,  as 
well  as  any  additional  information  or  data 
from  the  European  Commission  or  individual 
Member  States  that  support  changing  the 
disease  status  of  a  given  region  or  regions.  In 
future  reassessments,  we  will  determine 
whether  it  is  necessary  to  continue  to 
prohibit  or  restrict  the  importation  of 
ruminants  or  swine  and  any  fresh  (chilled  or 
frozen)  meat  and  other  products  of  ruminants 
or  swine  from  France,  Ireland,  and  The 
Netherlands,  or  whether  we  can  restore  some 
or  all  of  those  countries  to  the  list  of  regions 
in  which  FMD  is  not  known  to  exist  or 
regionalize  portions  of  France.  Ireland,  and 
The  Netherlands  as  FMD-free. 

We  have  now  completed  oiu 
reassessment  of  France  and  Ireland  and 
find  that  these  regions  effectively 
controlled  and  stamped  out  FMD  and 
now  meet  the  standards  of  the  OIE  for 
regaining  their  former  status  as  FMD- 
bee  regions.  As  noted  earlier,  we  are 
assessing  the  status  of  The  Netherlands 
separately.  With  respect  to  the  other 
rulemakings  that  this  commenter 
addressed,  ova  reassessment  of  the 
disease  situations  in  Artigas,  Uruguay, 
and  KwaZulu-Natal,  South  Africa, 
resulted  in  our  removing,  through 
subsequent  interim  rules,  all  of  Uruguay 
and  all  of  the  rest  of  FMD-free  region  of 
South  Africa  from  the  list  of  FMD-free 
regions  (see  APHIS  Dockets  00-111-2; 
and  00-122-1).  ^  We  have  not  yet  taken 
fiuther  action  with  respect  to  East 
Anglia,  England.  We  also  have  not  yet 
taken  further  action  with  regard  to  the 
FMD  situation  in  Great  Britain  and 
Northern  Ireland,  which  we  removed 
from  the  list  of  regions  considered  free 
of  rinderpest  and  FMD  in  an  interim 
rule  published  on  March  14,  2001  (66 
FR  14825-14826).  For  final  rules  such 
as  this  one  for  France  and  Ireland,  we 
will  make  information  regarding  our 
reassessment  available  to  the  public  as 
soon  as  possible,  and  not  later  than  the 
date  of  the  final  rule.  However,  we  do 
not  believe  that  notice  and  opportunity 
for  comment  on  the  underljring 
information  is  required  or  appropriate 
in  this  context.  We  fiulher  believe  that 
we  have  an  obligation  imder  our 
international  trade  agreements  to  restore 
a  region  previously  recognized  as  free  to 
the  list  of  free  regions  as  soon  as 
practicable  upon  its  meeting  OIE 


'Docket  00-111-2  was  published  in  the  Federal 
Registar  on  |uly  13.  2001.  at  66  FR  36695-36697; 
and  Docket  00-122-1  was  published  in  the  Federal 
Register  on  February  9.  2001.  at  66  FR  9641-9643. 


Standards  for  free  status.  The  United 
States  would  expect  the  same  policy  to 
be  applied  in  the  event  of  an  outbreak 
of  disease,  and  subsequent  eradication 
of  that  disease,  in  this  country. 

The  commenter  raised  one  other 
issue,  which  was  oiu  statement  in 
Docket  01-031-1  that  the  course  of 
action  we  took  with  the  interim  rule  was 
consistent  with  our  obligations  uinder 
the  World  Trade  Organization  in  the 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures 
and  the  United  States-European  Union 
Veterinary  Equivalency  Agreement.  The 
commenter  asked  whether  "consistent 
with  our  obligations  tmder  (•  *  *)  the 
United  States-European  Union 
Veterinary  Equivalency  Agreement" 
meant  that  we  would  allow  trade  to 
resume  with  European  Union  coimtries 
or  regions  that  have  not  observed  the  3"^ 
months  of  freedom  from  FMD  as 
prescribed  by  the  OIE.  Oiu  response  is 
that  we  will  not  allow  trade  to  resume 
with  European  Unibn  countries  or 
regions,  or  any  other  region,  that  does 
not  meet  the  OIE  standards  for  freedom 
from  FMD.  We  will  not  accept  less 
stringent  measures  than  are  provided  by 
die  OIE. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  piu^uant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  may  be  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  'This  rule  restores 
France  and  Ireland  to  the  list  of  regions 
considered  free  of  FMD.  Immediate 
action  is  necessary  to  remove 
restrictions  on  the  importation  of 
animals,  meat,  and  other  animal 
products  that  are  no  longer  necessary. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations 
governing  the  importation  of  certain 
animals,  meat,  and  other  animal 
products  by  adding  France  and  Ireland 
to  the  list  of  regions  considered  to  be 
bee  of  rinderpest  and  FMD  and  to  the 
list  of  regions  that  are  subject  to  certain 
import  restrictions  on  meat  and  animal 
products  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-a£fected  regions.  This  final  rule 


follows  an  interim  rule  that  removed 
France,  Ireland,  and  The  Netherlands 
from  those  lists  dne  to  detection  of  FMD 
in  those  three  regions.  Based  on  the 
results  of  an  evaluation  of  the  current 
FMD  situation  in  France  and  Ireland,  we 
have  determined  that  France  and 
Ireland  meet  the  standards  of  OIE  for 
being  considered  fi-ee  of  FMD.  This  rule 
relieves  certain  prohibitions  and 
restrictions  on  the  importation  of 
ruminants  and  swine  and  fresh  (chilled 
or  frozen)  meaj  and  other  products  of 
ruminants  and  swine  into  the  United 
States  from  France  and  Ireland. 

France  and  Ireland  have  not  generally 
been  major  sources  of  U.S.  imports  of 
the  products  covered  by  the  interim  rule 
and  this  final  rule,  which  include  live 
ruminants,  live  swine,  fresh  (chilled  or 
frozen)  meat  of  ruminants  and  swine, 
processed  ruminant  and  swine  meat, 
some  dairy  products,  animal  feeds,  and 
other  ruminant  and  swine  products 
such  as  semen,  embryos.  un{anned 
hides  and  skins,  unwashed  wool,  hair, 
bones,  blood,  and  some  other 
byproducts.  Also,  past  imports  of  these 
products  from  France  and  Ireland 
represent  a  small  fraction  of  the  total 
U.S.  imports  or  total  U.S.  production  of 
these  products.  This  final  rule  is  not 
expected  to  alter  these  past  trade 
patterns. 

The  majority  of  entities  potentially 
affected  by  this  final  rule  are  considered 
small.  For  example,  in  1997, 
approximately  97  percent  (2,919  of 
2,992)  of  meat  and  meat  product 
wholesalers.  99  percent  (1.490  of  1.503) 
of  livestock  wholesalers,^  92  percent 
(79,155  of  86,022)  of  dairy  farms,  99.3 
percent  (651,542  of  656.181)  of  cattle 
farms.  87  percent  (40.185  of  46.353)  of 
hog  and  pig  farms,  99.5  percent  (29,790 
of  29.938)  of  sheep  and  goat  farms,'*  98 
percent  (1.272  of  1.297)  of  slaughtering 
establishments,  and  95  percent  (1.324  of 
1,393)  of  meat  processing 
establishments  ^  would  be  considered 
small  entities  under  the  criteria  set  by 
the  Small  Business  Administration. 
However,  these  entities  should  be  litUe 
affected  by  this  rulemaking  because  of 
the  negligible  effect  on  imports. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  haJs 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


'  1997  Economic  Census.  Department  of  . 
Commerce,  Bureau  of  the  Census. 

*  1997  Census  of  Agriculture,  USDA.  National 
Agricultural  Statistics  Service. 

'  1997  Economic  Census,  Department  of 
Commerce,  Bureau  of  the  Census. 
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Executive  Order  12988         I 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450.  7711.  7712.  7713. 
7714,  7751,  and  7754:  19  U.S.C  1306;  21 
U.S.C.  Ill,  114a.  134a.  134b,  134c.  134f.  136. 
and  136a:  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

§94.1    [Amended]  I 

2.  In  §94.1,  paragraph  (a)(2)  is 
amended  by  adding,  in  alphabetical 
order,  the  words  "France,"  and 
"Ireland,". 


$94.11    [Amendedl 

3.  In  §94.11,  paragraph  (a)  is 
amended  by  adding,  in  alphabetical 
order,  the  words  "France,"  and 
"Ireland.". 

Done  in  Washington.  DC,  this  30th  day  of 
October  2001. 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  01-27719  Filed  11-2-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

32  CFR  Part  505 
[Army  Reg.  340-21] 

Privacy  Act;  Implementation 

agency:  Department  of  the  Army,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Army 
is  revising  six  existing  exemption  rules. 
The  exemption  rules  are  being  revised 
to  add  reasons  from  which  information 
may  be  exempt,  and  to  update  the 
reasons  for  taking  the  exemptions. 
EFFECTIVE  DATE:  October  22,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rules  were  previously 
published  on  August  9,  2001,  at  66  FR 
41814,  and  on  August  21,  2001,  at  66  FR 
43818.  No  comments  were  received 
therefore;  the  rules  are  being  adopted  as 
final. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
commimities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 


Public  Law  96-511.  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 
Section  202,  Public  Law  104-^, 
"Unfunded  Mandates  Reform  Act". 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditiu-e  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132.  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

Accordingly,  32  CFR  part  505  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Section  505.5  is  amended  by 
revising  paragraphs  (e)(1),  (e)(5),  (e)(6), 
(e)(12),  (e)(19),  (e)(29)  introductory  text, 
{e)(29)(i)  and  (ii),  (e)(31),  introductory 
text,  (e)(31)(i)  and  (ii),  and  (e)  (32)  to 
read  as  follows: 

§505.5    Exemptions. 

*        •        •        •        * 

(e)*  •  * 

(1)  System  identifier:  A0020-la  SAIG 

(i)  System  name:  Inspector  General 
Investigative  Files. 

(ii)  Exemptions:  (A)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
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be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(B)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source.  Therefore,  portions 
of  the  system  of  records  may  be  exempt 
pursuant  to  5  U.S.C.  552a(c)(3),  (d), 
(e)(4)(G)  and  (H),  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accounting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or 
matter  imder  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(C)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsection  (k)(2)  of  the  Privacy  Act  of 
1974. 

(D)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(E)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  die  privacy  of  third  parties 
will  not  be  violated;  and  that  the 


disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  this  nature  will 
be  deleted  from  the  requested 
documents  and  the  balance  made, 
available.  The  controlling  principle 
behind  this  limited  access  is  to  allow 
disclosures  except  those  indicated  in 
this  paragraph.  The  decisions  to  release 
information  from  these  systems  will  be 
made  on  a^ase-by-case  basis. 
***** 

(5)  System  identifier:  A0027-10a 
DAJA 

(i)  System  name:  Prosecutorial  Files. 

(ii)  Exemptions:  Parts  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  the  information  is  compiled 
and  maintained  by  a  component  of  the 
agency  which  performs  as  its  principle 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws. 
Therefore,  portions  of  the  system  of 
records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(c)(3),  (c)(4),  (d),  (e)(1),  (e)(2), 
(e)  (3),  (e)(4)(G),  (H)  and  (I),  (e)(5),  (e)(8), 
(f),  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accoimting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or 
matter  under  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for 
subsection  (d),  this  subsection  will  not 
be  applicable. 

(C)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  woidd  present  a 
serious  impediment  to  law  enforcement. 

(D)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violation  of  laws  or  civil 
obligations  of  others  not  relating  to  an 
active  case  or  matter.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  that  this  valuable  information 
be  retained  since  it  can  aid  in 
establishing  patterns  of  activity  and 
provide  valuable  leads  for  other 
agencies  and  future  cases  that  may  be 
brought. 

(E)  From  subsection  (e)(2)  because  in 
a  criminal  investigation  the  requirement 
that  information  be  collected  to  the 


greatest  extent  possible  from  the  subject 
individual  would  present  a  serious 
impediment  to  law  enforcement  in  that 
the  subject  of  the  investigation  would  be 
placed  on  notice  of  the  existence  of  the 
investigation  and  would  therefore  be 
able  to  avoid  detection. 

(F)  From  subsection  (e)(3)  because  the 
requirement  that  individuals  supplying 
information  be  provided  with  a  form 
stating  the  requirements  of  subsection 
(e)(3)  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation,  reveal  the 
identity  of  confidential  sources  of 
information  and  endanger  the  life  and 
physical  safety  of  confidential 
informants. 

(G)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsection  (j)(2)  of  the  Privacy  Act  of 
1974. 

(H)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must  be 
withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(I)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely,  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  reporting  on 
investigations  and  impede  the 
development  of  intelligence  necessary 
for  effective  law  enforcement. 

(J)  From  subsection  (e)(8)  because  the   . 
individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  as  this 
could  interfere  with  the  ability  to  issue 
search  authorizations  and  could  reveal 
investigative  techniques  and 
procedures. 

(K)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(L)  From  subsection  (g)  because  this 
system  of  records  is  compiled  for  law 
enforcement  purposes  and  has  been 
exempted  from  the  access  provisions  of 
subsections  (d)  and  (f). 
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(M)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  Regulation  (this  part 
505),  but  will  be  limited  to  the  extent 
that  the  identity  of  confidential  sources 
will  not  be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  die  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  this  natiu'e  will 
be  deleted  from  the  requested 
documents  and  the  balance  made 
available.  The  controlling  principle 
behind  this  limited  access  is  to  allow 
disclosures  except  those  indicated  in 
this  paragraph.  The  decisions  to  release 
information  from  these  systems  will  be 
made  on  a  case-by-case  basis. 

(6)  System  identifier  A0027-10b 
DAJA  ' 

(i)  System  name:  Courts-Martial 
Records  and  Reviews. 

(ii)  Exemptions:  Parts  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  the  information  is  compiled 
and  maintained  by  a  component  of  the 
agency  which  performs  as  its  principle 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws. 
Therefore,  portions  of  this  system  of 
records  may  be  exempt  pursuant  to  5 
U.S.C.  552a{j)(2)  from  the  following 
subsection  of  5  U.S.C.  552a(c){3).  {c)(4), 
(d),  (e)(1).  (e)(2),  (e)(3).  (e)(4)(G),  (H)  and 
(I),  (e)(5),  (e)(8).  (f),  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accounting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or 
matter  under  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for 
subsection  (d),  this  subsection  will  not 
be  applicable. 

(C)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 


or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(D)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violation  of  laws  or  civil 
obligations  of  others  not  relating  to  an 
active  case  or  matter.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  that  this  information  be 
retained  since  it  can  aid  in  establishing 
patterns  of  activity  and  provi3e  valuable 
leads  for  other  agencies  and  future  cases 
that  may  be  brought. 

(E)  From  subsection  (e)(2)  because  in 
a  criminal  investigation  the  requirement 
that  information  be  collected  to  the 
greatest  extent  possible  from  the  subject 
individual  would  present  a  serious 
impediment  to  law  enforcement  in  that 
the  subject  of  the  investigation  woidd  be 
placed  on  notice  of  the  existence  of  the 
investigation  and  would  therefore  be 
able  to  avoid  detection. 

(F)  From  subsection  (e)(3)  because  the 
requirement  that  individuals  supplying 
information  be  provided  with  a  form 
stating  the  requirements  of  subsection 
(e)(3)  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation,  reveal  the 
identity  of  confidential  sources  of 
information  and  endanger  the  life  and 
physical-  safety  of  confidential 
informants. 

(G)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsection  (j)(2)  of  the  Privacy  Act  of 
1974. 

(H)  From  subsection  (e)(4)(I)  because 
tiie  identity  of  specific  sources  must  be 
withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(I)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  acciuate,  relevant,  timely,  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 
development  of  intelligence  necessary 
for  effective  law  enforcement. 


(J)  From  subsection  (e)(8)  because  the 
individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  as  this 
could  interfere  with  the  ability  to  issue 
search  authorizations  and  could  reveal 
investigative  techniques  and 
procedures. 

(K)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(L)  From  subsection  (g)  because  this 
system  of  records  is  compiled  for  law 
enforcement  purposes  and  has  been 
exempted  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(M)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  RegiUation  (this  part 
505),  but  will  be  limited  to  the  extent 
that  the  identity  of  confidential  sources 
will  not  be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  this  nature  will 
be  deleted  from  the  requested 
documents  and  the  balance  made 
available.  The  controlling  principle 
behind  this  limited  access  is  to  allow 
disclosures  except  those  indicated  in 
this  paragraph.  The  decisions  to  release 
information  from  these  systems  will  be 
made  on  a  case-by-case  basis. 
*        •       '*        *        * 

(12)  System  identifier:  A0190-45 
DAMO 

(i)  System  name:  Offense  Reporting 
System  (ORS) 

(ii)  Exemptions:  Parts  of  this  system 
may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  the  information  is  compiled 
and  maintained  by  a  component  of  the 
agency  which  performs  as  its  principle 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws. 
Therefore,  portions  of  the  system  of 
records  may  be  exempt  pursuant  to  5 
U.S.C.  552a{c)(3),  (c)(4),  (d).  (e)(1),  (e)(2). 
(e)(3).  (e)(4)(G).  (H)  and  (I),  (e)(5),  (e)(8), 
(f).  and  (g). 

(iii)  Authority:  5  U.S.C.  552a(j)(2). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accounting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
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subject  of  a  criminal  investigation  or 
matter  under  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for 
subsection  (d),  this  subsection  will  not 
be  applicable. 

(C)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(D)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violation  of  laws  or  civil 
obligations  of  others  not  relating  to  an 
active  case  or  matter.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  that  this  valuable  information 
be  retained  since  it  can  aid  in 
establishing  patterns  of  activity  and 
provide  valuable  leads  for  other 
agencies  and  future  cases  that  may  be 
brought. 

(E)  From  subsection  (e)(2)  because  in 
a  criminal  investigation  thevrequirement 
that  information  be  collected  to  the 
greatest  extent  possible  from  the  subject 
individual  would  present  a  serious 
impediment  to  law  enforcement  in  that 
the  subject  of  the  investigation  would  be 
placed  on  notice  of  the  existence  of  the 
investigation  and  would  therefore  be 
able  to  avoid  detection. 

(F)  From  subsection  (e)(3)  because  the 
requirement  that  individuals  supplying 
information  be  provided  with  a  form 
stating  the  requirements  of  subsection 
(e)(3)  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation,  reveal  the 
identity  of  confidential  sources  of 
information  and  endanger  the  life  and 
physical  safety  of  confidential 
informants. 

(G)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
6t)m  individual  access  pursuant  to 
subsection  (j)(2)  of  the  Privacy  Act  of 
1974. 

(H)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must  be 
withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 


(I)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely,  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accuracy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  reporting  on 
investigations  and  impede  the 
development  of  intelligence  necessary 
for  effective  law  enforcement. 

(J)  From  subsection  (e)(8)  because  the 
individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  as  this 
could  interfere  with  the  ability  to  issue 
search  authorizations  and  could  reveal 
investigative  techniques  and 
procedures. 

(K)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(L)  From  subsection  (g)  because  this 
system  of  records  is  compiled  for  law 
enforcement  purposes  and  has  been 
exempted  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(M)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 
•        •        *        *        • 

(19)  System  identifier:  A034O-21 
TAPC 
(i)  System  name:  Privacy  Case  Files. 


(ii)  Exemption:  During  the  processing 
of  a  Privacy  Act  request  (which  may 
include  access  requests,  amendment 
requests,  and  requests  for  review  for 
initial  denials  of  such  requests),  exempt 
materials  from  other  systems  of  records 
may  in  turn  become  part  of  the  case 
record  in  this  system.  To  the  extent  that 
copies  of  exempt  records  from  those 
'other'  systems  of  records  are  entered 
into  this  system,  the  Department  of  the 
Army  hereby  claims  the  same 
exemptions  for  the  records  fitim  those 
'other'  systems  that  are  entered  into  this 
system,  as  claimed  for  the  original 
primary  svstem  of  which  they  are  a  part. 

(iii)  Authority:  5  U.S.C.  552a{i)(2), 
(k)(l),  (k)(2),  (k)(3),  (k)(4),  (k)(5),  (k)(6). 
and  (k)(7). 

(iv)  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for 
the  original  record  and  the  purposes 
underlying  the  exemption  for  the 
original  record  still  pertain  to  the  record 
which  is  now  contained  in  this  system 
of  records.  In  general,  the  exemptions 
were  claimed  in  order  to  protect 
properly  classified  information  relating 
to  national  defense  and  foreign  policy, 
to  avoid  interference  during  the  conduct 
of  criminal,  civil,  or  administrative 
actions  or  investigations,  to  ensure 
protective  services  provided  the 
President  and  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  soiut^s  incident  to  Federal 
employment,  military  service,  contract, 
and  security  clearance  determinations, 
and  to  preserve  the  confidentiality  and 
integrity  of  Federal  evaluation  materials. 
The  exemption  rule  for  the  original 
records  will  identify  the  specific  reasons 
why  the  records  are  exempt  from 
specific  provisions  of  5  U.S.C.  552a. 

•  •        *        •        * 

(29)  Svstem  identifier:  A0601-141 
DASG.  " 

(i)  System  name:  Applications  for 
Appointment  to  Army  Medical 
Department. 

(ii)  Exemption:  Investigator.'  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  federal  civilian 
employment,  militarj'  service,  federal 
contracts,  or  access  to  classified 
information  mav  be  exempt  pursuant  to 
5  U.S.C.  552a(kj(5),  but  only  to  the 
extent  that  such  material  would  reveal 
the  identity  of  a  confidential  source. 
Therefore,  portions  of  the  system  of 
records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(d). 

•  »        «        •        • 

(31)  System  identifier:  A060'l-222 
USMEPCOM 
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(i)  System  name:  Armed  Services 
Military  Accession  Testing 

(ii)  Exemption:  Testing  or 
examination  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service  or  military  service  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(k)(6),  if  the  disclosure  would 
compromise  the  objectivity  or  fairness 
of  the  test  or  examination  process. 
Therefore,  portions  of  the  system  of 
records  may  be  exempt  pursuant  to  5 
U.S.C  552a(d). 


(32)  System  identifier:  A0608-18 
DASG. 

(i)  System  name:  Army  Family 
Advocacy  Program  (FAP)  Files 

(ii)  Exemptions:  (A)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(B)  Investigative  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(C)  Therefore,  portions  of  the  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a{c){3),  (d).  (e)(1),  (e)(4)(G), 
(H).  and  (I)  and  (f). 

(iii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accoimting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or 
matter  under  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
^minal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 


(C)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations, 
information  is  often  obtained 
concerning  the  violation  of  laws  or  civil 
obligations  of  others  not  relating  to  an 
active  case  or  matter.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  that  this  valuable  information 
be  retained  since  it  can  aid  in 
establishing  patterns  of  activity  and 
provide  valuable  leads  for  other 
agencies  and  future  cases  that  may  be 
brought. 

(D)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsections  (k)(2)  and  (k)(5)  of  the 
Privacy  Act  of  1974. 

(E)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must  be 
withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(F)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(G)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  persoimel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  fi-om  the 
requested  docimients  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 
***** 

October  30,  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-27689  Filed  11-2-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tPA-4155;  FRL-7090-3] 

Approval  and  Promulgation  of  Air 
Quality  ImplMTMntation  Plans; 
Pannsylvania;  NOx  RACT 
Dstarminations  for  Eight  Individual 
Sources  in  the  Philadelphla- 
Wilmington-Trenton  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Pennsylvania  (Pennsylvania).  The 
revisions  impose  reasonably  available 
control  technology  (RACT)  on  eight 
major  sources  of  volatile  organic 
compounds  (VOC)  and/or  nitrogen 
oxides  (NOx)  located  in  the 
Philadelphia- Wilmington-Trenton 
ozone  nonattainment  area  (the 
Philadelphia  area).  EPA  is  approving 
these  revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA  or  the  Act). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  20,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  PO  Box  8468,  400  Market 
Street,  Harrisbiu^,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Spink  (215)  814-2104  or  by  e- 
mail  at  spink.marcia@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Chi  April  18,  2000,  EPA  published  a 
direct  final  rule  approving  RACT 
determinations  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  for 
twenty-six  major  sources  of  NOx  and/or 
volatile  organic  compoimds  (VOC)  and 
a  companion  notice  of  proposed 
rulemaking  (65  FR  20788).  We  received 
adverse  comments  on  the  direct  final 
rule  and  a  request  for  an  extension  of 
the  comment  period.  We  had  indicated 
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in  our  April  18,  2000  direct  final 
rulemaking  that  if  we  received  adverse 
comments,  we  would  withdraw  the 
direct  final  rule  and  address  all  public 
comments  in  a  subsequent  final  nUe 
based  on  the  proposed  rule  (65  FR 
20788).  On  June  19,  2000  (65  FR  38168), 
EPA  published  a  withdrawal  notice  in 
the  Federal  Register  informing  the 
public  that  the  direct  final  rule  did'not 
take  effect.  On  June  19,  2000  (65  FR 
38169),  we  also  published  a  notice 
providing  an  extension  of  the  conmient 
period  and  making  corrections  to  our 
original  proposed  rule. 

This  final  rule  pertains  to  eight  of  the 
twenty-six  sources  which  were  included 
in  the  April  18,  2000  rulemaking.  The 
remaining  twenty-four  sources  have 
been  or  will  be  the  subject  of  separate 
rulemakings. 

n.  Summary  of  the  SIP  Revisions 

On  November  4. 1997,  July  24  1998. 
October  2,  1998,  March  3,  1999,  April  9. 
1999,  and  April  20,  1999,  the  PADEP 
submitted  NOx  and/or  VOC  RACT 
determinations  for  eight  sources  located 
in  the  Philadelphia  area,  namely  Stoney 
Creek  Technologies,  LLC;  Superpac, 
Inc.;  Transit  America  Inc.;  American 
Bank  Note  Co.;  Atlas  Roofing 
Corporation;  Beckett;  Klearfold;  and 
National  Label  Company.  On  April  18, 
2000  (65  FR  20788),  EPA  proposed  to 
approve  these  SIP  revisions.  Detailed 
descriptions  of  the  RACT  determination 
for  these  eight  sources  were  provided  in 
EPA's  Technical  Support  Documents 
(TSDs)  prepared  in  support  of  its  April 
18,  2000  rulemaking  as  well  as  in  the 
SIP  submissions  made  by  PADEP,  and 
shall  not  be  restated  here.  Copies  of 
those  materials  are  in  the  adininistrative 
record  for  this  final  rule. 

On  April  18,  2000  EPA  proposed  to 
approve  these  RACT  determinations  (65 
FR  20788)  because  the  PADEP  and  the 
Philadelphia  Air  Management  Services 
(AMS)  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  PADEP  and  the  AMS  have 
also  imposed  record-keeping, 
monitoring,  and  testing  requirements  on 
these  sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

m.  Summary  of  Public  Comments 
Received  and  EPA's  Responses 

EPA  received  comments  on  its  April 
18,  2000  proposal  to  approve 
Pennsylvania's  RACT  SIP  submittals  for 
twenty  six-six  sources  from  Citizens  for 
Pennsylvania's  Future  (PennFuture), 
and  from  a  concerned  citizen.  Only  the 
comments  submitted  by  PennFuture  are 


germane  to  the  RACT  determinations  for 
Stoney  Creek  Technologies,  LLC.; 
Superpac,  Inc.;  Transit  America  Inc.; 
American  Bank  Note  Co.;  Atlas  Roofing 
Corporation;  Beckett;  Klearfold;  and 
National  Label  Company.  Those 
comments  and  EPA's  responses  are  as 
follows: 

Comments:  PennFuture  comments 
that  EPA  should  require  that  each  RACT 
submittal  include  "effective  and 
enforceable  numerical  emission  limits" 
as  a  condition  for  approval. 
Additionally,  PennFuture  requests  that 
EPA  only  approve  limits  that  are  no 
higher  than  the  best  emission  rate 
actually  achieved  after  the  application 
of  RACT,  adjusted  only  to  reflect  legally 
and  technically  valid  averaging  times 
and  deviations.  PennFuture  contends 
that  such  an  approach  will  ensure 
maximum  environmental  benefits  and 
minimize  the  opportunity  for  sources  to 
generate  spurious  emission  reduction 
credits  (ERCs)  against  limits  that  exceed 
emission  levels  actually  achieved 
following  the  application  of  RACT. 
Lastly  PennFuture  conunents  that  EPA 
should  describe  the  RACT 
determinations  in  its  rulemaking  notices 
published  in  the  Federal  Register  rather 
than  simply  citing  to  technical  support 
documents  and  other  materials  available 
in  docket  of  the  rulemaking. 

Response:  While  RACT,  as  defined  for 
an  individual  source  or  source  category, 
often  does  specify  an  emission  rate, 
such  is  not  jilways  the  case.  EPA  has 
issued  Control  Technique  Guidelines 
(CTGs)  which  states  are  to  use  as 
guidance  in  development  of  their  RACT 
determinations/rules  for  certain  sources 
or  source  categories.  Not  every  CTG 
issued  by  EPA  includes  an  emission 
rate.  There  are  several  examples  of  CTGs 
issued  by  EPA  wherein  equipment 
standards  and/or  work  practice 
standards  alone  are  provided  as  RACT 
guidance  for  all  or  part  of  the  processes 
covered.  Such  examples  include  the 
CTGs  issued  for  Bulk  gasoline  plants, 
Gasoline  service  stations — Stage  I, 
Petroleimi  Storage  in  Fixed-roof  tanks, 
Petroleiun  refinery  processes.  Solvent 
metal  cleaning.  Pharmaceutical 
products.  External  Floating  roof  tanks 
and  Synthetic  Organic  Chemical 
Manufacturing  (SOCMI)/polymer 
manufacturing.  (See  http:// 
wwwjepa.gov/ttn/catc/dirl/ctg.txt). 

In  ^A's  proposed  conditional  limited 
approval  of  the  jCommonwealth's  RACT 
regulations  (62  FR  43134,  August  12, 
1997)  and  in  EPA's  final  conditional 
limited  approval  of  those  regulations  (63 
FR  13789,  March  23, 1998),  EPA 
addressed  the  issue  of  what  types  of 
RACT  provisions  would  be  acceptable. 
In  the  proposed  rule  EPA  noted  that 


while  it  defines  RACT  as  "the  lowest 
emission  limitation  that  a  source  is 
capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably 
available  considering  technological  and 
economic  feasibility."  the  definition  of 
emission  limitation  did  not  necessarily 
require  the  establishment  of  a  numerical 
emission  limitation.  EPA  further  noted 
that  "(s)ection  302  of  the  Act  in  turn 
defines  'emission  limitation' 
'requirement  *   *   *  which  limits  the 
quantity,  rate  or  concentration  of  air 
pollutants  on  a  continuous  basis,*   *   *, 
and  any  design,  equipment,  work 
practice  or  operational  standard 
promulgated  under  this  chapter.'  " 
Furthermore,  in  the  March  23, 1998 
final  rule  EPA  stated  that,  "it  is  possible 
that  RACT  for  certain  sources  and 
source  categories  could  consist  of 
requirements  that  do  not  specifically 
include  emission  limitations,  but 
instead  have  other  limitations." 

With  regard  to  the  criteria  EPA  uses 
to  determine  whether  to  approve  or 
disapprove  RACT  SIP  revisions 
submitted  by  PADEP  pursuant  to  25  PA 
Code  Chapter  129.91-129.95,  we  look  to 
the  provisions  of  those  SIP-approved 
regulations  and  to  the  requirements  of 
the  Clean  Air  Act  and  relevant  EPA 
guidance.  As  previously  stated,  on 
March  23,  1998  (63  FR  13789),  EPA 
granted  conditional  limited  approval  of 
Pennsylvania's  generic  RACT 
regulations,  25  PA  Code  Chapters  121 
and  129,  thereby  approving  the 
definitions,  provisions  and  procedures 
contained  within  those  regulations 
under  which  the  Commonwealth  would 
require  and  impose  RACT.  Subsection 
129.91,  Control  of  major  sources  of  NOx 
and  VOCs,  requires  subject  facilities  to 
submit  a  RACT  plan  proposal  to  both 
the  Pennsylvania  Department  of 
Environmental  Protection  (DEP)  and  to 
EPA  Region  ID  by  July  15, 1994  in 
accordance  with  subsection  129.92, 
entitled,  RACT  proposal  requirements. 
Under  subsection  129.92,  that  proposal 
is  to  include  among  other  information 
(1)  A  list  of  each  subject  source  at  the 
facility;  (2)  The  size  or  capacity  of  each 
affected  source,  and  the  types  of  fuel 
combusted,  and  the  types  and  amoimts 
of  materials  processed  or  produced  at 
each  source;  (3)  A  physical  description 
of  each  source  and  its  operating 
characteristics;  (4)  Estimates  of  potential 
and  actual  emissions  from  each  affected 
source  with  supporting  documentation; 
(5)  A  RACT  analysis  which  meets  the 
requirements  of  subsection  129.92  (b), 
including  technical  and  economic 
support  documentation  for  each  affected 
source;  (6)  A  schedule  for 
implementation  as  expeditiously  as 
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practicable  but  not  later  than  May  15, 
1995:  (7)  The  testing,  monitoring, 
recordkeeping  and  reporting  procedures 
proposed  to  demonstrate  compliance 
with  RACT;  and  (8)  any  additional 
information  requested  by  the  DEP 
necessary  to  evaluate  the  RACT 
proposal.  Under  subsection  129.91,  the 
DEP  will  approve,  deny  or  modify  each 
RACT  proposal,  and  submit  each  RACT 
determination  to  EPA  for  approval  as  a 
SIP  revision.  The  conditional  nature  of 
EPAs  March  23,  1998  conditional 
limited  approval  did  not  impose  any 
conditions  pertaining  to  the  regulation's 
procedures  for  the  submittal  of  RACT 
plans  and  analyses  by  subject  sources 
and  approval  of  case-by-case  RACT 
determinations  by  the  DEP.  Rather,  EPA 
stated  that  "*  *  *  RACT  rules  may  not 
merely  be  procedural  rules  (emphasis 
added)  that  require  the  source  and  the 
State  to  later  agree  to  the  appropriate 
level  of  control;  rather  the  rules  must 
identify  the  appropriate  level  of  control 
for  source  categories  or  individual 
sources." 

EPA  reviews  the  case-by -case  RACT 
plan  approvals  and/or  permits 
submitted  as  individual  SIP  revisions  by 
Commonwealth  to  verify  and  determine 
if  they  are  consistent  with  the  RACT 
requirements  of  the  Act  and  any 
relevant  EPA  guidance.  EPA  first 
reviews  a  SIP  submission  to  ensure  that 
the  source  and  the  Commonwealth 
followed  the  SIP-approved  generic  rule 
when  applying  for  and  imposing  RACT, 
respectively.  Then  EPA  performs  a 
thorough  review  of  the  technical  and 
economic  analyses  conducted  by  the 
source  and  the  state.  If  EPA  believes 
additional  information  may  further 
support  or  would  undercut  the  RACT 
analyses  submitted  by  the  state,  then  we 
may  add  additional  EPA-generated 
analyses  to  the  record.  Thus,  EPA  does 
not  believe  it  would  be  appropriate  to 
only  approve  limits  that  are  no  higher 
than  the  best  emission  rate  actually 
achieved  after  the  application  of  RACT, 
adjusted  only  to  reflect  legally  and 
technically  valid  averaging  times  and 
deviations. 

EPA  does  note  that  an  approved 
RACT  emission  limitation  alone  does 
not  constitute  the  baseline  against 
which  ERCs  may  be  generated.  There 
are  many  other  factors  that  must  be 
considered  in  the  calculation  of  eligible 
ERCs  under  Pennsylvania's  approved 
SIP  regulations  governing  the  creation 
ERCs.  Moreover,  the  scenario  posed  in 
PennFuture's  comment  would  not  create 
eligible  ERCs  under  the  Commonwealth 
approved  SIP  regulations.  Under  the 
Commonwealth's  regulations  pertaining 
to  ERCs,  found  at  25  PA.  Code  Chapter 
127.  sections  127.206  through  127.210 


(approved  by  the  EPA  at  62  FR  64722 
on  December  9, 1997),  sources  cannot 
obtain  ERCs  if  they  find  that  their  RACT 
controls  result  in  lower  emissions  than 
allowed  by  their  specified  RACT  limits. 
EPA  believes  that  Federal  rulemaking 
procedures  allow  for  the  format  used  in 
April  18,  2000  rulemaking  (65  FR 
20788).  EPA  believes  that  anyone 
interested  in  the  specific  requirements 
of  the  individual  RACT  determinations 
did  have  the  opportunity  to  obtain  that 
information,  as  in  the  preamble  of  the 
April  18,  2000  Federal  Register  notice, 
EPA  offered  to  send  anyone,  upon 
request,  a  copy  of  the  TSDs  prepared  in 
support  of  the  action.  Copies  of  those 
TSDs  are  included  in  the  administrative 
record  of  this  final  rule. 

m.  Final  Action 

EPA  is  approving  the  revisions  to  the 
Pennsylvania  SIP  submitted  by  PADEP 
to  establish  and  require  VOC  and/or 
NOx  RACT  for  Stoney  Creek 
Technologies,  LLC;  Superpac,  Inc.; 
Transit  America  Inc.;  AJnerican  Bank 
Note  Co.;  Atlas  Roofing  Corporation; 
Beckett;  Klearfold;  and  National  Label 
Company.  EPA  is  approving  these  RACT 
SIP  submittals  because  PADEP  and 
AMS  established  and  imposed  these 
RACT  requirements  in  accordance  with 
the  criteria  set  forth  in  the  SIP-approved 
RACT  regulations  applicable  to  these 
sources.  The  PADEP  and  AMS  have  also 
imposed  recordkeeping,  monitoring, 
and  testing  requirements  on  these 
sources  sufficient  to  determine 
compliance  with  the  applicable  RACT 
determinations. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 


contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
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of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  eight  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  4,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  revisions  to  the  Pennsylvania 
SIP  submitted  by  PADEP  to  establish 
and  require  VOC  and/or  NOx  RACT  for 
eight  sources  located  in  the 
Philadelphia  area  "may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  15.  2001. 
lames  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(187)  to  read  as 
follows; 

§52.2020    Identification  of  plan. 

***** 

(c)*  *  * 

(187)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  NOx  RACT,  submitted  on  November 
4. 1997,  July  24  1998,  October  2, 1998, 


March  3, 1999,  April  9, 1999,  and  April 
20, 1999. 
(i)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the 
Pennsylvania  Department  of 
Environinental  Protection  transmitting 
source-specific  NOx  RACT 
determinations  in  the  form  of  plan 
approvals  or  operating  permits  on 
November  4, 1997,  July  24, 1998, 
October  2,  1998,  March  3.  1999,  April  9, 
1999,  and  April  20,  1999. 

(B)  Plan  approvals  (PA),  and 
Operating  permits  (OP)  for  the  following 
sources: 

(1)  Stoney  Creek  Technologies,  L.L.C., 
PA-23-0002,  effective  February  24, 
1999,  except  for  the  expiration  date. 

(2)  Superpac,  Inc.,  OP-09-0003, 
effective  March  25,  1999,  except  for  the 
expiration  date. 

(3)  Transit  America  Inc.,  PA-1563  for 
PUD  1563,  effective  June  11,  1997, 
except  for  Condition  4  and  Condition  5. 

(4)  American  Bank  Note  Company, 
OP-46-0075,  effective  May  19. 1997,  as 
revised  August  10, 1998,  except  for  the 
expiration  date. 

(5)  Adas  Roofing  Corporation,  OP-09- 

0039,  effective  March  10,  1999,  except 
for  the  expiration  date. 

[6]  Beckett  Corporation,  OP-1 5-0040, 
effective  July  8, 1997,  except  for  the 
expiration  date. 

(7)  Klearfold,  Inc..  OP-09-0012, 
effective  April  15,  1999,  except  for  the 
expiration  date. 

(8)  National  Label  Company,  OP-46- 

0040,  effective  July  28,  1997." 

(ii)  Additional  Materials — Other 
materials  submitted  by  the 
Commonwealth  of  Pennsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  submitted  for  the 
sources  listed  in  paragraph  (c)(187)(i)(B) 
of  this  section. 

[FR  Doc.  01-27579  Filed  11-2-01:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  70  and  71 

[FRL-7096^] 

RIN2060-AJ04 

State  and  Federal  Operating  Permits 
Programs:  Amef>dments  to  the 
Compliance  Certification 
Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  Final  Rule,  removal  of 

amendments. 

SUMMARY:  We,  EPA,  received  adverse 
comment,  on  the  direct  final  action 


published  on  March  1,  2001  (66  FR 
12872)  to  amend  the  State  Operating 
Peraiits  Program  and  the  Federal 
Operating  Permits  Program.  We  had 
stated  in  that  direct  final  action  that,  if 
we  received  adverse  comment  by  April 
2,  2001,  we  would  publish  a  timely 
withdrawal  in  the  Federal  Register.  We, 
however,  did  not  publish  the 
withdrawal  prior  to  the  April  30.  2001. 
effective  date  of  the  direct  final  rule.  In 
this  action,  we  are  removing  the 
amendments  that  were  published  in  the 
March  1,  2001  direct  final  rule.  We  will 
address  the  adverse  comment  in  a 
subsequent  final  action  based  on  the 
parallel  proposal  also  published  on 
March  1,  2001  (66  FR  12916).  We  have 
determined  that  there  is  good  cause  for 
making  this  rule  final  without  notice 
and  comment  procedures  because  under 
the  terms  of  the  March  1,  2001  direct 
final  action,  no  amendment  to  the  State 
and  Federal  Operating  Permits  Programs 
should  have  occurred.  Thus,  notice  and 
comment  are  contrary  to  the  public 
interest  and  unnecessary.  We  find  that 
this  constitutes  good  cause  under  5 
U.S.C.  553(b)(B)  and  553(d). 
DATES:  This  action  is  effective 
Novembers,  2001. 
ADDRESSES:  Docket  No.  A-91-52. 
containing  information  relevant  to  the 
direct  final  action  being  withdrawn,  is 
available  for  public  inspection  between 
8  a.m.  and  5:30  p.m..  Monday  through 
Friday  (except  for  Federal  holidays)  at 
the  following  address:  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
U.S.  Environmental  Protection  Agency. 
401  M  Stiwt,  SW..  Room  1500, 
Washington,  DC  20460  or  by  phoning 
Uie  Air  Docket  Office  at  (202)  260-7548. 
Refer  to  Docket  No.  A-91-52.  The 
Docket  Office  may  charge  a  reasonable 
fee  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Westlin,  Environmental  Protection 
Agency.  Office  Air  Quality  Planning  and 
Standards,  at  919/541-1058,  e-mail: 
westiin.peter@epa.gov.  facsimile  919/ 
541-1039. 

SUPPt^MENTARY  INFORMATION:  On 
October  22. 1997  (62  FR  54900),  we 
published  the  final  part  64,  Compliance 
Assurance  Monitoring  (CAM)  rule,  and 
revisions  to  parts  70  and  71.  the  State 
and  Federal  Operating  Permits 
Programs.  Part  64  included  procedures. 
,  design  specifications,  and  performance 
criteria  intended  to  satisfy,  in  part,  the 
enhanced  monitoring  requirements  of 
the  Clean  Air  Act  ("the  Act").  The 
revisions  to  parts  70  and  71  included 
language  to  Sees.  70.6(c)(5)(iii)(B)  and 
71.6(c)(5)(iii)(B)  specifying  the 
minimum  information  necessary  for  the 
compliance  certification  required  of 
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responsible  officials.  Subsequent  to  that 
publication,  the  Natural  Resoiuces 
Defense  Council,  Inc.  (NRDC)  and  thb 
Appalachian  Power  Company  et  al. 
(industry)  filed  petitions  with  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (Court) 
challenging  several  aspects  of  the  CAM 
rule.  In  particular,  the  NRDC  argued  that 
the  parts  70  and  71  revisions  were 
inconsistent  with  the  Act's  explicit 
requirement  that  compliance 
certifications  indicate  whether 
compliance  is  continuous  or 
intermittent.  On  October  29, 1999,  the 
Court  issued  its  decision  (see  docket  A- 
91-52.  item  VIIl-A-l)  Natural 
Resources  Defense  Council  v.  EPA.  194 
F.3d  130  (D.C.  Cir.  1999)  and  agreed 
with  NRDC  that  EPA's  removal  from 
parts  70  and  71  of  the  explicit 
requirement  that  compliance 
certifications  address  whether 
compliance  is  continuous  or 
intermittent  revisions  ran  contrary  to 
the  statutory  requirement  that  each 
source  must  certify  "whether 
compliance  is  continuous  or 
intermittent  *   *  *" 

On  March  1,  2001,  we  published  a 
direct  final  action  (66  FR  12872)  and  a 
parallel  proposal  (66  FR  12916)  to 
amend  the  State  Operating  Permits 
Program  and  the  Federal  Operating 
Permits  Program  to  effect  the  direction 
expressed  in  the  remand.  We  stated  in 
the  direct  final  action  that  if  we  received 
adverse  comment  by  April  2,  2001,  we 
would  publish  a  withdrawal  in  the 
Federal  Register  informing  you  that  this 
direct  final  rule  will  not  take  effect.  We 
received  several  adverse  comments  and, 
therefore,  took  steps  to  withdraw  the 
direct  final  action.  The  withdrawal 
action,  however,  was  not  published 
prior  to  April  30,  2001 ,  the  date  upon 
which  the  direct  final  rule  amending 
Parts  70  and  71  took  effect. 

Because  we  received  several  adverse 
comments  on  the  amendments  to  the 
State  and  Federal  Operating  Permits 
Programs,  the  direct  final  rule  effecting 
those  amendments,  by  its  terms,  should 
not  have  become  effective.  We, 
therefore,  are  hereby  removing  those 
amendments  in  today's  action. 

This  removal  action  is  simply  a 
ministerial  correction  of  the  prior  direct 
final  rulemaking,  which  by  its  terms 
should  not  have  become  effective 
because  several  parties  commented 
adversely  on  the  amendments  to  the 
State  and  Federal  Operating  Permits 
Programs.  Therefore,  we  are  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(3)(B)  because  we  believe 
that  notice-and-comment  rulemaking  of 
this  removal  action  is  contrary  to  the 


public  interest  and  unnecessary.  This 
removal  action  merely  restores  the 
regulatory  text  that  existed  prior  to  the 
direct  final  rule.  We  stated  in  the  March 
1 ,  2001  direct  final  action  that  should 
adverse  comment  be  received,  the  rule 
would  not  take  effect.  The  rule  took 
effect  because  we  did  not  publish  a 
timely  withdrawal  in  the  Federal 
Register  prior  to  the  rule's  effective 
date.  It  would  be  contrary  to  the  public 
interest  to  keep  that  final  rule  in  effect 
when  it  should  not  have  taken  effect 
since  adverse  comment  was  received. 
Additionally,  further  notice-and- 
comment  on  this  action  is  unnecessary 
because  we  are  merely  restoring  the 
regulatory  text  that  existed  prior  to  the 
final  rule.  For  the  same  reasons,  we 
believe  there  is  good  cause  for  this 
removal  to  become  effective  upon 
publication.  We  will  address  all  public 
conunents  in  a  subsequent  final  action 
on  the  parallel  proposed  rule 
amendment. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments  does  not  apply  to  this 
action.  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  or  sections  202  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  This  rule  also  is 
not  subject  to  Executive  Order  13045  (62 
FR  19885,  April  23,  1997)  because  EPA 
interprets  E.O.  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks.  This  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  because  it  is  not  a 
significant  regulatory  action  imder 
Executive  Order  12866.  This  notice  does 
not  have  any  federalism  implications 
under  Executive  Order  13132.  The 
Paper  Reduction  Act,  the  Unfunded 
Mandates  Reform  Act,  and  the  National 
Technology  Transfer  and  Advancement 
Act  do  not  apply  here.  The 
Congressional  Review  Act,  5  U.S.C.  801 


et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  generally  provides  that  before  a 
rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Section  808  allows  the 
issuing  agency  to  make  a  rule  effective 
sooner  than  otherwise  provided  by  the 
CRA  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  November  5,  2001.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Dated:  October  25,  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  we  amend  title  40,  chapter  I, 
parts  70  and  71  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  70— STATE  OPERATING  PERMIT 
PROGRAMS 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  er  seq. 

2.  Section  70.6  is  amended  by  revising 
paragraph  (c)(5)(iii)(C)  to  read  as 
follows: 

§70.6    Permit  content 

***** 

(c)*  *   * 

(5)*   *   * 

(iii)*   *  * 

(C)  The  status  of  compliance  with  the 
terms  and  conditions  of  the  permit  for 
the  period  covered  by  the  certification, 
based  on  the  method  or  means 
designated  in  paragraph  (c)(5)(iii)(B)  of 
this  section.  The  certification  shall 
identify  each  deviation  and  take  it  into 
account  in  the  compliance  certification. 
The  certification  shall  also  identify  as 
possible  exceptions  to  compliance  any 
periods  during  which  compliance  is 
required  and  in  which  an  excursion  or 
exceedance  as  defined  imder  part  64  of 
this  chapter  occurred;  and 
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PART  71— FEDERAL  OPERATING 
PERMITS  PROGRAMS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  71.6  is  amended  by  revising 
paragraph  (c)(5)(iii)(C)  to  read  as 
follows: 

§71.6    Permit  content 

***** 

(c)*  *  * 

(5)*   *   * 

(iii)*  *  * 

(C)  The  status  of  compliance  with  the 
terms  and  conditions  of  the  permit  for 
the  period  covered  by  the  certification, 
based  on  the  method  or  means 
designated  in  paragraph  (c)(5)(iii)(B)  of 
this  section.  The  certification  shall 
identify  each  deviation  and  take  it  into 
account  in  the  compliance  certification; 
and 


(PR  Doc.  01-27595  Filed  11-2-01;  8:45  am) 
BILUNG  CODE  6S60-W-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[AMS-FRL-7096-5] 

RIN-2060-AJ69 

Revisions  to  the  Requirements  on 
Variability  in  the  Composition  of 
Additives  Certified  Under  the  Gasoline 
Deposit  Control  Program;  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  Deposits  that  form  in 
gasoline- fueled  motor  vehicle  engines 
and  fuel  supply  systems  have  been 
shown  to  increase  emissions  of  harmful 
air  pollutants.  All  gasoline  used  in  the 
U.S.  must  contain  additives  that  have 
been  certified  with  EPA  as  effective  in 
limiting  the  formation  of  such  deposits. 
During  certification,  additive 
manufacturers  must  provide  EPA  with 
information  on  additive  composition. 
To  ensure  that  in-use  additives  meet 


EPA  requirements,  manufacturers  are 
required  to  limit  variation  in  the 
composition  of  additive  production 
batches  from  that  reported  during 
certification. 

Today's  action  makes  revisions  to  the 
information  that  must  be  provided  on 
additive  composition  by  the 
manufacturer  at  the  time  of  certification 
and  clarifies  the  requirements 
associated  with  limiting  variability  in 
additive  production  batches.  These 
changes  address  additive  manufacturer 
concerns  that  compliance  with  the 
existing  requirements  would  be 
burdensome  and  difficult,  while 
maintaining  the  emissions  control 
benefits  of  the  gasoline  deposit  control 
program. 

We  are  making  these  regulatory 
changes  by  direct  final  nUe  without 
prior  proposal  because  we  view  these 
changes  as  noncontroversial  revisions 
and  anticipate  no  adverse  comment.  The 
"Proposed  Rules"  section  of  this 
Federal  Register,  contains  a  proposed 
rule  in  which  we  propose  the  regulatory 
changes  in  this  direct  final  rule.  If  we 
receive  no  adverse  comment,  we  will 
not  take  further  action  on  the  proposed 
rule.  If  we  receive  adverse  comment,  we 
will  withdraw  the  portions  of  the  direct 
final  rule  receiving  such  comment  and 
those  portions  will  not  take  effect.  An*' 
adverse  comments  received  on  this 
notice  will  be  addressed  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  We  are  not  planning  to  hold 
a  public  hearing  regarding  this  action. 
DATES:  This  rule  is  effective  on  February 
4,  2002  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
January  4.  2002.  If  we  receive  adverse 
comment,  we  will  withdraw  an 
amendment,  paragraph,  or  section  of  the 
direct  final  rule  receiving  such  comment 
and  those  amendments,  paragraphs,  or 
sections  will  not  take  effect.  Any 
distinct  amendment,  paragraph,  or 
section  of  today's  rulemaking  for  which 
we  do  not  receive  adverse  comment  will 
become  effective  on  the  date  set  out 
above,  notwithstanding  any  adverse 
comment  on  any  other  distinct 
amendment,  paragraph,  or  section  of 
today's  rule. 


ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate  if  possible)  to 
Public  Docket  No.  A-2001-15,  at:  Air 
Docket  Section,  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-2001-15.  First  Floor.  Waterside 
Mall,  Room  M-1500.  401  M  Street  SW., 
Washington,  DC  20460  (Telephone  202- 
260-7548;  Fax  202-260-4400).  We  also 
request  that  a  copy  of  the  conunents  be 
sent  to  Jeff  Herzog  by  mail  at.  U.S.  EPA, 
Assessment  and  Standards  Division, 
2000  Traverwood  Drive,  Ann  Arbor.  MI 
48105-2498,  or  by  E-Mail  at 
herzog.jeff@epa.gov 

This  direct  final  rule  and  the 
associated  proposed  rule  are  available 
electronically  on  the  day  of  publication 
from  the  Office  of  the  Federal  Register 
internet  Web  site  listed  below. 
Electronic  copies  of  these  notices  are 
also  available  from  the  EPA  Office  of 
Transportation  and  Air  Quality  Web  site 
listed  below.  This  service  is  free  of 
charge,  except  for  any  cost  that  you 
already  incur  for  internet  connectivity. 

Federal  Register  Web  Site: 

http://www.epa.gov/docs/fedrgstr/EPA- 
AIR/  (Either  select  desired  date  or  use 
Search  feature.) 

Office  of  Transportation  and  Air 
Quality  Web  Site: 

http://www.epa.gov/otaq/  (Look  in 
"What's  New"  or  under  the  specific 
rulemaking  topic. f 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Herzog,  U.S.  Environmental  Protection 
Agency,  Assessment  and  Standards 
Division.  2000  Traverwood.  Ann  Arbor. 
Ml.  48105-2498.  Telephone  (734)  214- 
4227;  Fax  (734)  214-4051:  e-mail 
herzog.jeff@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture 
gasoline  deposit  control  (detergent) 
additives.  Regulated  categories  and 
entities  include: 


Category 

NAICS  code 

SIC  code 

Example  of  regulated  entities 

Industry 

325998 

2899 

Gasoline  deposit  control  additive  manufacturers. 

a.  I^ortfi  American  Industry  Classification  System  (NAICS). 

b.  Standard  Industrial  Classificatton  (SIC)  system  code. 
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This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  requirements  in 
§  80.161(a),  the  detergent  certification 
requirements  in  §  80.161(b),  the  program 
controls  and  prohibitions  in  §  80.168, 
and  other  related  program  requirements 
in  Subpart  G,  title  40,  of  the  Code  of 
Federal  Regulations  (CFR).  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I.  Overview  of  Action  | 

"The  accumulation  of  deposits  in  the 
engine  and  fuel  supply  systems  of 
gasoline  motor  vehicles  can 
significantly  increase  emissions  of 
nitrous  oxides  (  NOx),  hydrocarbons 
(HC),  and  carbon  monoxide  (CO). 
Pursuant  to  the  requirements  of  Section 
211(1)  of  the  Clean  Air  Act  (CAA),  EPA 
set  forth  a  gasoline  deposit  control 
program  which  requires  that  all  gasoline 
sold  for-use  in  motor  vehicles  in  the 
United  States  (U.S.)  contain  additives 
that  are  effective  in  limiting  the 
formation  of  such  deposits  (40  CFR  Part 
80).  Specifically,  EPA  requires  that 
deposit  control  additives  be  certified  for 
their  ability  to  control  fuel  injector  and 
intake  valve  deposits  in  EPA-specified 
test  procedures.  The  final  requirements 
of  EPA's  gasoline  deposit  control 
program  were  published  on  July  5, 1996, 
and  became  effective  August  1, 1997  (61 
FR  35309). 

Variation  in  the  composition  of 
gasoline  deposit  control  additives  (EKH 
additives)  from  one  production  batch  to 
the  next  could  have  a  substantial  impact 
on  their  ability  to  control  deposits,  and 
on  the  emissions  benefits  of  EPA's 
deposit  control  program.  To  ensure  that 
the  in-use  performance  of  gasoline 
deposit  control  additives  matches  that 
demonstrated  in  the  certification  testing, 
EPA  set  forth  requirements  limiting  the 
variability  in  the  composition  of 
additive  production  batches  (from  the 
composition  reported  in  the  additive's 
certification). 

The  Chemical  Manufacturers 
Association  (CMA,  which  is  now  the 
American  Chemistry  Council)  notified 
EPA  that  certain  aspects  of  the 
requirements  to  limit  variability  in  DC 
additive  composition  would  be 


burdensome  and  difficult  for  additive 
manufactures  to  comply  with.  CMA  also 
stated  that  other  related  provisions 
needed  to  be  clarified.  Accordingly, 
CMA  filed  a  petition  for  review  of  these 
requirements. '  CMA  then  entered  into  a 
process  with  EPA  to  evaluate 
alternatives  to  EPA's  current 
requirements.  Through  this  process, 
changes  to  EPA's  current  requirements 
were  developed  that  resolve  CMA's 
concerns  while  meeting  EPA's  goal  of 
preserving  the  emissions  benefits  of  the 
gasoline  deposit  control  program  by 
effectively  limiting  variability  in 
additive  composition.  Today's  Final 
Rule  makes  the  changes  which  CMA 
and  EPA  agreed  upon  in  the  settiement 
agreement  to  resolve  CMA's  petition  for 
review. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  these 
provisions  as  non-controversial 
amendments  and  anticipate  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  we  are  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  make  these  regulatory 
revisions  if  adverse  comments  are  filed. 
This  rule  will  be  effective  on  February 
4,  2002  without  further  notice  unless  we 
receive  adverse  comment  by  January  4, 
2002. 

ff  EPA  receives  adverse  comment  on 
one  or  more  distinct  provisions, 
paragraphs,  or  sections  of  this 
rulemaking,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
indicating  which  provisions,  will 
become  effective  and  which  provisions 
are  being  withdrawn  due  to  adverse 
comment.  Any  distinct  amendinent, 
paragraph,  or  section  of  today's 
rulemaking  for  which  we  do  not  receive 
adverse  comment  will  become  effective 
on  the  date  set  out  above, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule.  We 
will  address  any  adverse  comments 
received  on  this  notice  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

n.  What  Revisions  Does  This  Rule 
Make  to  the  Requirements  on  Deposit 
Control  Additives? 

The  current  requirements  on  DC 
additives  that  CMA  requested  be 
reviewed  are  contained  in  40  CFR 


'  Petition  for  review  under  the  Clean  Air  Act's 
judicial  review  provisions.  Chemical  Manufacturers 
Association  v.  U.S.  EPA,  No.  96-1297,  August  26. 
1996. 


80.162(a)(3)  on  DC  additive  composition 
variability.  40  CFR  80.162(d)  on  the  test 
method  to  evaluate  the  composition  of 
DC  additives,  and  40  CFR  80.169(c)(4) 
on  detergent  (deposit  control  additive) 
manufacturer  presumptive  liability 
affirmative  defense.  Following  is  a 
discussion  of  the  requirements  CMA 
requested  be  reviewed,  EPA's  reasons 
for  establishing  them  in  their  current 
form,  and  the  changes  to  these 
requirements  made  by  today's  notice. 

A.  Revisions  to  the  Requirements  on 
Variability  in  Additive  Composition 

Revisions  to  40  CFR  80.162(a)(3)(i)(B) 

The  current  regulatory  requirements 
in  40  CFR  80.162(a)(3)(i)(B)  state  that: 

(i)  The  composition  of  a  detergent 
additive  reported  in  a  single  additive 
registration  (and  the  detergent  additive 
product  sold  imder  a  single  additive 
registration)  may  not: 
*        *        •        •        * 

(B)  Include  a  range  of  concentration 
for  any  detergent-active  component 
such  that,  if  the  component  were 
present  in  the  detergent  additive 
package  at  the  lower  bound  of  the 
reported  range,  the  deposit  control 
effectiveness  of  the  additive  package 
would  be  reduced  as  compared  with  the 
level  of  effectiveness  demonstrated 
during  certification  testing. 

EPA's  goal  in  establishing  this 
requirement  in  its  current  form  was  to 
ensure  that  each  component  of  a  deposit 
control  (detergent)  additive  is  present  in 
additive  production  batches  at  no  less 
the  concentration  needed  to  meet  EPA's 
deposit  control  performance 
requirements. 

CMA  requested  that  the  requirements 
of  40  CFR  80.162(a)(3)(i)(B)  be  revised 
by  adding  to  the  end:  "Subject  to  the 
foregoing  constraint,  a  detergent 
additive  product  sold  under  a  particular 
additive  registration  may  contain  a 
higher  concentration  of  a  detergent- 
active  component(s)  than  the 
concentration(s)  of  such  component(s) 
reported  in  the  registration  for  the 
additive."  CMA  requested  these 
revisions  to  make  it  clear  that  an 
additive  manufacturer  has  the  flexibility 
to  increase  the  concentration  of  a 
detergent-active  component  of  a  deposit 
control  additive  provided  that  this  does 
not  result  in  a  decrease  in  the 
concentration  of  other  detergent-active 
components  in  the  additive  package. 

EPA  agrees  that  the  suggested  revision 
would  appropriately  clarify  that  an 
additive  manufacturer  has  the  flexibility 
to  increase  the  concentration  of  a 
detergent-active  component.  The 
suggested  revision  would  not  adversely 
affect  the  environmental  benefits  of  the 
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program,  since  the  requirement  would 
remain  that  each  detergent-active 
component  in  the  additive  package  must 
be  present  at  least  at  the  minimum 
concentration  indicated  in  the  additive's 
certification.  Consequently,  EPA  is 
making  the  suggested  revision  to  40  CFR 
80.162(a)(3)(i)(B). 

Revisions  to  40  CFR  80.162(a)(3){ii): 

The  current  requirements  in  40  CFR 
80.162(a)(3)(ii)  state  that: 

(ii)  The  identity  or  concentration  of 
non-detergent-active  components  of  the 
detergent  additive  package  may  vary 
imder  a  single  registration,  provided 
that  the  range  of  such  variation  is 
specified  in  the  registration  and  that 
such  variability  does  not  reduce  the 
deposit  control  effectiveness  of  the 
additive  package  as  compared  with  the 
level  of  effectiveness  demonstrated 
during  certification  testing. 

EPA's  goal  in  establishing  this 
requirement  in  its  current  form  was  to 
ensure  that  the  effectiveness  of  deposit 
control  additives  is  not  adversely 
affected  by  variability  in  the 
composition  of  non-detergent-active 
components. 

CMA  requested  that  40  CFR 
80.162(a)(3)(ii)  be  revised  by  deleting: 
"the  range  of  such  variation  is  specified 
in  the  registration  and  that."  CMa 
stated  that  there  is  no  need  to  report  the 
range  of  variation  in  the  identity  or 
concentration  of  non-detergent-active 
components  since  such  variation  does 
not  affect  the  efficacy  of  the  deposit 
control  additive  package.  CMA  further 
stated  that  additive  manufacturers 
commonly  switch  the  nondetergent- 
active  components  they  use  depending 
on  market  conditions.  CMA  stated  that 
restricting  this  flexibility  would 
increase  manufacturing  costs,  and 
potentially  cause  supply  problems. 

EPA  agrees  that  maximizing  additive 
manufacturer  flexibility  in  the  choice  of 
non-detergent-active  components  would 
reduce  the  burden  of  compliance  on 
additive  manufacturers  and  would  not 
jeopardize  the  emissions  benefits  of  the 
gasoline  deposit  control  additive 
program.  Differences  in  the  composition 
and  concentration  of  non-detergent- 
additive  components  would  have  no 
impact  on  the  efficacy  of  the  deposit 
control  additive  package  provided  that 
such  differences  do  not  affect  the 
concentration  of  detergent-active 
components  in  the  package.  There 
would  continue  to  be  adequate 
regulatory  requirements  to  prevent  such 
an  occurrence.  Thus,  the  change  would 
not  affect  the  environmental  benefits  of 
the  gasoline  deposit  control  program. 
ConsequenUy,  EPA  is  making  the 


suggested  revision  to  40  CFR 
80.162(a)(3)(ii). 

B.  Revisions  to  the  Requirements  on  the 
Additive  Composition  Test  Results 

Revisions  to  40  CFR  80.162(d): 

The  current  requirements  in  40  CFR 
80.162  state  that: 

§80.162    Additive  compositional  data. 

For  a  detergent  additive  product  to  be 
eligible  for  use  by  detergent  blenders  in 
complying  with  the  gasoline  detergency 
requirements  of  this  subpart,  the 
compositional  data  to  be  supplied  to 
EPA  by  the  additive  manufacturer  for 
the  purpose  of  registering  a  detergent 
additive  package  under  §  79.21(a)  of  this 
chapter  must  include*  *  *. 
***** 

(d)  Description  of  an  FTIR-based 
method  appropriate  for  identifying  the 
detergent  additive  package  and  its 
detergent-active  components  (polymers, 
carrier  oils,  and  others)  both 
qualitatively  and  quantitatively, 
together  with  the  actual  infrared  spectra 
of  the  detergent  additive  package  and 
each  detergent-active  component 
obtained  by  this  test  method. 

EPA's  goal  in  establishing  this 
requirement  in  its  current  form  was  to 
ensure  that  the  test  method  supplied  by 
the  additive  manufacturer  to  evaluate 
the  composition  of  a  deposit  control 
additive  is  sufficientiy  detailed  to 
enable  EPA  to  determine  whether  the 
appropriate  detergent-active 
components  are  present  at  a 
concentration  no  less  than  the  minimum 
concentration  reported  in  the  additive's 
certification. 

CMA  requested  that  40  CFR  80.162(d) 
be  revised  by  adding  to  the  end:  "The 
FTIR  infrared  spectra  submitted  in 
connection  with  the  registration  of  a 
detergent  additive  package  must  reflect 
the  results  of  a  test  conducted  on  a 
sample  of  the  additive  containing  the 
detergent-active  component(s)  at  a 
concentration  no  lower  than  the 
concentration(s)  (or  the  lower  bound  of 
a  range  of  concentration)  reported  in  the 
registration  pursuant  to  paragraph 
(a)(3)(i)(B)  of  this  section."  CMA  stated 
that  this  addition  would  help  to  clarify 
the  criteria  EPA  would  use  in  evaluating 
the  validity  of  the  additive  composition 
test  data  supplied  at  certification  by 
explicitly  stating  the  focus  is  identifying 
the  detergent-active  components  in  the 
deposit  control  additive  package.  CMA 
stated  that  this  change  is  consistent  with 
the  change  discussed  in  the  previous 
section  which  would  eliminate 
reporting  requirements  regarding 
variability  in  the  composition  and 
concentration  of  non-detergent-active 


components  in  the  deposit  control 
additive  package. 

EPA  agrees  that  this  change  would 
serve  to  clarify  the  regulatory 
requirements  and  is  consistent  with  the 
change  discussed  in  the  previous 
section  regarding  reporting 
requirements  related  to  the 
nondetergent-active  components  of  the 
deposit  control  additive  package. 
Consequently,  EPA  is  making  the 
suggested  revision  to  40  CFR  80.162(d). 

C.  Revisions  to  the  Requirements  on 
Detergent  Manufacturer  Presumptive 
Liability  Affirmative  Defense 

Revisions  to  40  CFR  80.169(c)(4)(i)(C)(2) 

The  current  requirements  in  40  CFR 
80.169(c)(4)(i)(C)(2)  state  that: 

(2)  To  establish  that,  when  it  left  the 
manufacturer's  control,  the  detergent 
component  of  the  noncomplying 
product  was  in  conformity  with  the 
chemical  composition  and 
concentration  specifications  reported 
pursuant  to  §80. 161(b),  the  FTIR  test 
results  for  the  detergent  batch  used  in 
the  noncomplying  product  must,  in 
EPA's  judgment,  be  consistent  with  the 
FTIR  results  submitted  at  the  time  of 
registration  pursuant  to  §  80.162(d). 

EPA's  goal  in  establishing  this 
requirement  in  its  current  form  was  to 
ensure  that  the  in-use  composition  of 
the  detergent-active  components  in  a 
deposit  control  additive  package  is 
consistent  with  the  composition 
reported  in  the  additive's  certification. 

CMA  requested  that  4d  CFR 
80.169(c)(4)(i)(C)(2)  be  revised  by 
deleting:  "in  EPA's  judgment."  CMA 
stated  that  this  phrase  inappropriately 
suggests  that  EPA's  evaluation  of  the 
additive  composition  test  data  could  be 
based  on  subjective  criteria  not  open  to 
public  review.  EPA  agrees  that  the 
evaluation  of  additive  composition  test 
data  must  be  based  on  objective 
scientific  and  engineering  criteria  that 
are  open  to  public  evaluation. 
Therefore,  EPA  is  making  the  suggested 
revision  to  40  CFR  80.169(c)(4)(i)(C){2) 
to  eliminate  the  potential 
misunderstanding. 

m.  What  Are  the  Economic  and 
Environmental  Impacts? 

The  revisions  made  by  today's  notice 
will  reduce  the  burden  of  compliance 
with  the  gasoline  deposit  control 
additive  program  while  not  impacting 
the  environmental  benefits  of  the 
program. 

IV.  Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  the  Agency 
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must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
-impact  of  entitlements,  grants,  user  fees, 

or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility 

EPA  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  Today's  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Today's  rule  simplifies  the  requirements 
for  additive  manufacturers  under  the 
gasoline  deposit  control  program  and 
does  not  impose  any  significant  new 
requirements.  The  regulatory  changes  in 
today's  rule  will  reduce  the  burden  of 
compliance  for  all  affected  parties. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  to  accompany  any 
proposed  and  final  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
for  any  one  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 


effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regidatory 
proposals  with  significcmt  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments.  The 
rule'imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  regulatory  provisions  in 
this  direct  final  rule  would  significantly 
or  imiquely  affect  small  governments. 
EPA  has  determined  that  this  rule  does 
not  contain  a  federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  in  any  one  year  for  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
The  amendments  contained  in  this  final 
rule  simplify  the  requirements  under 
the  gasoline  deposit  control  program, 
and  do  not  impose  any  significant  new 
requirements. 

D.  Compliance  With  the  Paperwork 
Reduction  Act 

Today's  direct  final  rule  does  not 
impose  any  new  information  collection 
burden.  No  new  information  collection 
requirements  would  result  from  the 
implementation  of  the  provisions  which 
are  the  subject  of  this  action. 

The  Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements  of 
the  EPA's  Gasoline  Deposit  Control 
Additive  Program  contained  in  40  CFR 
Part  80  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0275  (EPA  ICR 
No.  1655.04).  Today's  rule  does  not 
result  in  a  change  in  the  requirements 
contained  in  this  ICR. 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  , 

information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soujrces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  ICR  documents  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (mail  code  2136);  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
Include  the  ICR  and/or  OMB  number  in 
any  correspondence. 

E.  Compliance  With  Executive  Order 
13045 

This  direct  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  aifect 
children. 

F.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

On  January  1,  2001,  Executive  Order 
13084  was  superseded  by  DO  13175. 
However  this  rule  was  developed  during 
the  period  when  Executive  Order  13084 
was  still  in  force,  and  so  tribal 
considerations  were  addressed  under 
Executive  Order  13084.  hi  the 
"Proposed  Rules"  section  of  today's 
Federal  Register  publication,  we  are 
publishing  a  separate  docimient  that 
will  serve  as  the  proposal  to  make  these 
regulatory  revisions  if  adverse 
comments  are  filed.  This  proposed  rule 
was  also  developed  during  the  period 
when  Executive  Order  13084  was  still  in 
force,  and  so  tribal  considerations  were 
addressed  under  Executive  Order  13084. 
In  the  event  that  adverse  comments  are 
received  on  this  proposal,  we  will 
address  any  such  comments  received  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  Development  of  such  a 
subsequent  final  rule  will  address  tribal 
considerations  imder  Executive  Order 
13175. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 


Federal  Register /Vol.  66,  No.  214 /Monday,  November  5,  2001 /Rules  and  Regulations  55889 


required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  ludess  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not,  significanUy  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  As  noted 
above,  this  direct  final  rule  makes  minor 
technical  changes  to  federal  regulations 
that  will  be  implemented  at  the  federal 
level  and  affects  only  obligations  on 
private  industry.  Accordingly,  the 
requirements  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
would  be  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  volimtary 
consensus  standards  bodies.  NTTAA 
directs  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  This  direct  final  rule  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

H.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  4,  2002. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  SignificanUy  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regtilatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Section 
211(d)(4)(A)  of  the  CAA  prohibits  States 
irom  prescribing  or  attempting  to 
enforce  controls  or  prohibitions 
respecting  any  fuel  characteristic  or 
component  if  EPA  has  prescribed  a 
control  or  prohibition  applicable  to  such 
fuel  characteristic  or  component  under 
Section  211(c)(1)  of  the  Act.  This  rule 
merely  modifies  existing  EPA  detergent 
additive  standards  and  therefore  will 
merely  continue  an  existing  preemption 
of  State  and  local  law.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 


VI.  Statutory  Authority 

The  promulgation  of  these  regulations 
is  authorized  by  sections  114,  211  and 
301(a)  of  the  Clean  Air  Act  as  amended 
(42  U.S.C.  7414.  7545.  and  7601(a)). 

List  of  Subfects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives.  Gasoline  deposit  control 
(detergent)  additives.  Gasoline,  Motor 
vehicle  pollution.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  24.  2001. 
Christine  Todd  Whitmui, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  to  be  amended 
as  follows: 

PART  80-{AMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7545.  and 
7601(a). 

2.  Section  80.162  is  amended: 

a.  By  revising  paragraph  (a)(3)(i)(B). 

b.  By  revising  paragraph  (a)(3)(ii). 

c.  By  revising  paragraph  (d). 
The  revisions  to  §  80.162  read  as 

follows: 

§80.162    AddKhre  compositional  data. 

***** 

(a)  *  •   * 
(3)  *  •   * 

(i)  *  *  * 

(B)  Include  a  range  of  concentration 

for  any  detergent-active  component 
such  that,  if  the  component  were 
present  in  the  detergent  additive 
package  at  the  lower  bound  of  the 
reported  range,  the  deposit  control 
effectiveness  of  the  additive  package 
would  be  reduced  as  compared  with  the 
level  of  effectiveness  demonstrated 
during  certification  testing.  Subject  to 
the  foregoing  constraint,  a  detergent 
additive  product  sold  under  a  particular 
additive  registration  may  contain  a 
higher  concentration  of  the  detergent- 
active  component{s)  than  the 
concentration(s)  of  such  component(s) 
reported  in  the  registration  for  the 
additive. 

(ii)  The  identity  or  concentration  of 
non-detergent-active  components  of  the 
detergent  additive  package  may  vary 
under  a  single  registration  provided  that 
such  variability  does  not  reduce  the 
deposit  control  effectiveness  of  the 
additive  package  as  compared  with  the 
level  of  effectiveness  demonstrated 
during  certification  testing. 

(b)  *  *  • 

(c)  *  *  • 

(d)  Description  of  an  FTIR-based 
method  appropriate  for  identifying  the 
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detergent  additive  package  and  its 
detergent-active  components  (polymers, 
carrier  oils,  and  others)  both 
qualitatively  and  quantitatively, 
together  with  the  actual  infrared  spectra 
of  the  detergent  additive  package  and 
each  detergent-active  component 
obtained  by  this  test  method.  The  FTIR 
infrared  spectra  submitted  in 
connection  with  the  registration  of  a 
detergent  additive  package  must  reflect 
the  results  of  a  test  conducted  on  a 
sample  of  the  additive  containing  the 
detergent-active  component(s)  at  a 
concentration  no  Iowct  than  the 
concentration(s)  (or  the  lower  boimd  of 
a  range  of  concentration)  reported  in  the 
registration  pursuant  to  paragraph 
(a){3){i){B)  of  this  section. 
***** 

3.  Section  80.169  is  amended  by 
revising  paragraph  (c)(4)(i)(C)(2)  to  read 
as  follows: 

§  80.1 69    Liability  for  violations  of  the 
detergent  certification  program  controls 
and  prohibitions. 

***** 

(c)  *  *   * 
}^\  *  *   * 

(i)  *  *  * 

(C)  *  *  * 

(2)  To  establish  Uiat,  when  it  left  the 
manufacturer's  control,  the  detergent 
component  of  the  noncomplying 
product  was  in  conformity  with  the 
chemical  composition  and 
concentration  specifications  reported 
pursuant  to  §  80.161(b),  the  FTIR  test 
results  for  the  detergent  batch  used  in 
the  noncomplying  product  must  be 
consistent  with  the  FTIR  results 
submitted  at  the  time  of  registration 
pursuant  to  §  80.162(d). 
*        *        •        *        *      j 

(FR  Doc.  01-27588  Filed  11-2-01;  8:45  ami 
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ENVlRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7097-3] 

National  Oil  and  Hazardous 
SutMtances  Contingency  Plan; 
National  Priorities  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  notice  of  deletion  of 
a  portion  of  the  Sangamo  Weston/ 
Twelve  Mile  Creek/Lake  Hartwell 
(Sangamo]  Superfund  Site  from  the 
National  Priorities  List  (NPL). 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (US 


EPA),  Region  4,  is  publishing  this  direct 
final  notice  of  deletion  of  a  portion  of 
the  Sangamo  Superfund  Site  (Site), 
located  in  Pickens,  South  Carolina,  from 
the  National  Priorities  List  (NPL).  The 
proposed  partial  deletion  is  for  the 
Dodgens  remote  property  which  is 
located  within  a  few  miles  of  the  main 
plant  property.  The  NPL,  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  notice  of 
deletion  is  being  published  by  EPA, 
with  the  concurrence  of  the  South 
Carolina  Department  of  Health  and 
Environmental  Control.  EPA  has 
determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed  for  the  Dodgens  remote 
property,  and  therefore,  further  action 
pursuant  to  CERCLA  is  not  appropriate. 
DATES:  This  direct  final  deletion  will  be 
effective  January  4,  2002  imless  EPA 
receives  adverse  comments  by 
December  5,  2001.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Register  informing  the 
public  that  the  deletion  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed 
to:  Sheri  Cresswell,  Remedial  Project 
Manager,  US  EPA,  Region  4,  61  Forsyth 
St.,  WD-NSMB,  SW.,  Atlanta,  GA 
30303. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
Site  at  the  following  addresses:  U.S. 
EPA,  Region  4  Superfund  Records 
Center,  61  Forsyth  St.,  SW.,  AUanta.  GA 
30303.  attn:  Ms.  Debbie  Jourdan,  (404) 
562-8862;  R.M.  Cooper  Library, 
Clemson  University,  South  Palmetto 
Boulevard.,  Clemson,  SC,  (864)  656- 
5174;  Pickens  County  Public  Library, 
Easley  Branch,  110  West  First  Avenue, 
Easley,  SC,  (864)  850-7077;  and  Hart 
County  Library,  150  Benson  Street, 
Hartwell.  GA,  (706)  376-^655. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  either  Sheri  Cresswell 
(Remedial  Project  Manager)  at  803-896- 
4171  or  Tiki  Whitfield  (Community 
Relations  Coordinator)  at  1-800-435- 
9233  or  404-562-8530. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
lU.  Deletion  Procedures 
IV.  Basis  for  Site  Deletion 


V.  E>eletion  Action 
L  Introduction 

EPA  Region  4  is  publishing  this  direct 
final  notice  of  deletion  of  a  portion  of 
the  Sangamo  Site  from  the  NPL. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  these 
sites.  Sites  on  the  NPL  qualify  for 
remedial  responses  financed  by  the 
Hazardous  Substances  Response  Trust 
Fund  (Fund).  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for  Fund- 
financed  remedial  actions  in  the 
imlikely  event  that  conditions  at  the  site 
warrant  such  actions, 
t  Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  January  4,  2002  unless 
EPA  receives  adverse  comments  by 
December  5,  2001.  If  adverse  comments 
are  received  within  the  30-day  public 
comment  period  on  this  notice  or  the 
notice  of  intent  to  delete,  EPA  will 
publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deletion  and  the 
deletion  will  not  take  affect.  EPA  will, 
as  appropriate,  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportimity  to 
comment. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  m  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Sangamo  Superfund 
Site  and  demonstrates  how  the  portion 
that  is  being  deleted  meets  the  deletion 
criteria.  Section  V  discusses  EPA's 
actions  to  delete  the  portion  of  the  Site 
from  the  NPL  unless  adverse  comments 
are  received  during  the  comment 
period. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  §  300.425(e)  of  the 
NCP.  sites  may  be  deleted  bom  the  NPL 
where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  considers  whether  the 
site  or  portion  of  the  site  has  met  any 
of  the  following  criteria  for  site  deletion: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  response  actions 
imder  CERCLA  have  been  implemented 
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and  no  further  response  actions  are 
deemed  necessary;  or 

(iii)  The  remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  remedial 
action  is  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  CERCLA  section  121(c),  42 
U.S.C.  9621(c),  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  alter 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains'  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  hazard  ranking 
system. 

m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  portion  of  the  Site: 

(1)  EPA  Region  4  consulted  with 
South  Carolina  on  the  deletion  of  the 
portion  of  the  Site  from  the  NPL  prior 
to  developing  this  direct  final  notice  of 
deletion. 

(2)  The  State  concurs  with  the 
decision  to  delete  a  portion  of  the 
Sangamo  Site. 

(3)  Conciurently  with  the  publication 
of  this  direct  final  notice  of  deletion,  the 
notice  of  intent  to  delete  is  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register  and  the 
availability  of  this  notice  is  being 
published  in  a  major  local  newspaper  of 
general  circulation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state,  and  local  government 
officials  and  other  interested  parties. 
The  newspaper  notice  announces  the 
30-day  public  comment  period 
concerning  the  notice  of  intent  to  delete 
a  portion  of  the  site  from  the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  notice  of  intent  to  delete 
also  published  in  today's  Federal 
Register,  EPA  will  publish  a  timely 
notice  of  withdrawal  of  this  direct  final 
notice  of  deletion  before  its  effective 
date  and  will  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 


notice  of  intent  to  delete  and  the 
comments  already  received. 

Partial  deletion  of  a  site  from  the  NPL 
does  not  itself  create,  alter,  or  revoke 
any  individual's  rights  or  obligations. 
Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  in  any  way  alter  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  information  purposes  and 
to  assist  EPA  management.  As 
mentioned  earlier,  §  300.425(e)(30)  of 
the  NCP  states  that  deletion  of  a  site 
from  the  NPL  does  not  preclude 
eligibility  of  the  site  for  future  Fund- 
financed  response  actions,  should  future 
conditions  warrant  further  actions. 

IV.  Basis  for  Partial  Site  Deletion 

The  following  Site  simimary  provides 
EPA's  rationale  for  the  partial  deletion 
of  this  Site  from  die  NPL. 

The  Sangamo  site  (Site)  is  located  in 
Pickens  County,  South  Carolina. 
Sangamo  Weston,  Inc.  owned  and 
operated  a  capacitor  manufacturing 
plant  in  Pickens,  South  Carolina  from 
1955  to  1987.  In  its  manufacturing 
processes,  Sangamo  used  dielectric 
fluids  which  contained  several  varieties 
of  polychlorinated  biphenyls  (PCBs). 
PCBs  reportedly  enhanced  the 
performance  and  durability  of  the 
fluids.  Waste  disposal  practices  from  the 
Sangamo  Plant  included  land-burial  of 
off-specification  capacitors  and 
wastewater  treatment  sludges  on  the 
plant  site  and  six  satellite  (remote) 
disposal  areas  within  a  3-mile  radius  of 
the  plant.  The  Dodgens  property 
proposed  for  deletion  is  one  of  these 
areas.  PCBs  were  also  discharged  with 
the  effluent  directly  into  Town  Creek, 
which  is  a  tributary  of  Twelvemile 
Creek.  Twelvemile  Creek  is  a  major 
tributary  of  the  56,000  acre  Lake 
Hartwell.  As  part  of  its  overall  strategy 
in  addressing  the  Sangamo  site,  EPA 
split  the  site  into  two  Operable  Units. 
Operable  Unit  One  (OUl)  consists  of  the 
land-based  source  areas  including  the 
plant  site  and  the  six  satellite  disposal 
areas.  OU2  addresses  the  sediment  and 
biological  impacts  downstream  of  the 
land-based  source  areas. 

The  specific  area  associated  with  this 
partial  delisting  includes  only  a  portion 
of  the  soils  for  OUl.  The  area  proposed 
for  delisting,  the  Dodgens  property,  has 
been  the  subject  of  previous 
investigations,  and  a  clean-up  action 
which  removed  contaminated  soils  from 
the  property.  The  majority  of  the 
investigatory  and  remedial  actions  taken 
within  the  area  targeted  for  partial 
delisting  was  performed  under  a 
Consent  Decree,  dated  April  15,  1992. 

A  remedial  investigation/feasibility 
study  (RI/FS)  was  initiated  by  the 


potentially  responsible  party  (currenUy 
Schlumberger  Resource  Management 
Services,  Inc.  (Schlumberger))  in  1988. 
which  showed  soils  to  be  primarily 
contaminated  with  PCBs,  though  VOCs 
and  metals  were  also  detected.  The 
Record  of  Decision  (ROD)  was  signed  in 
December  1990  which  stated  that  the 
contaminated  soils  would  be  treated  by 
thermal  desorption.  The  groundwater  at 
the  Dodgens  remote  property  showed 
very  low  levels  of  contamination  at  the 
time  of  the  remedial  investigation. 
However,  since  1993,  sampling  data  has 
not  shown  any  groundwater 
contamination.  Therefore,  the  property 
does  not  pose  a  risk  to  human  health  or 
the  enviroiunent  and  remedial  action  is 
not  warranted  for  the  groundwater. 

Under  a  Consent  Decree  with 
Schlumberger  signed  in  April  1992,  the 
contaminated  soils  were  excavated  from 
all  six  of  the  remote  properties  between 
November  1993  and  July  1994.- The  ROD 
stated  that  soils  were  to  be  excavaied  to 
10  parts  per  million  (ppm)  PCBs  for  the 
remote  properties  (except  for  the  ravine 
parts  of  the  Nix  and  Welbom  properties, 
which  were  to  be  excavated  to  1  ppm), 
and  to  25  ppm  on  the  plant  property. 
Sampling  to  confirm  the  effectiveness  of 
the  waste  removal  efforts  showed  that 
the  performance  standards  were 
achieved  for  the  Plant  site.  Sampling 
also  showed  that  all  the  remote 
properties  were  actually  cleaned  up  to 
less  than  1  ppm.  The  excavated  areas 
were  then  backfilled  with  clean  soil. 
Treatment  of  all  contaminated  soils 
(from  the  six  remote  properties, 
including  the  Dodgens  property,  and  the 
plant  property)  by  thermal  desorption 
began  in  December  1995.  and  was 
completed  in  May  1997.  Approximately 
60,000  tons  (40,000  cubic  yards)  of 
contaminated  soils  were  treated  to  2 
ppm,  and  used  as  back  fill  on  the  Plant 
property.  The  cleanup  level  was 
confirmed  through  sampling  of  treated 
soils. 

The  remedial  activities  associated 
with  removing  cotitaminated  soil  within 
the  area  targeted  for  partial  delisting  at 
the  Sangamo  Site  is  considered  a 
permanent  remedy.  No  additional 
treatment  of  soils  within  this  area  will 
be  necessary.  As  such,  no  operation  and 
maintenance  activities  are  necessary  for 
this  area.  Because  no  hazardous 
substances,  pollutants,  or  contaminants 
remain  in  the  soils  within  the  area 
targeted  for  partial  delisting,  no  Five 
Year  Review  will  be  performed  on  this 
area. 

V.  Deletion  Action 

EPA.  in  concurrence  with  the  State  of 
South  Carolina  Department  of  Health 
and  Environmental  Control,  has 
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determined  that  all  appropriate 
responses  under  CERCLA  for  the  soils 
within  the  area  targeted  for  this  partial 
deletion  have  been  completed  and  that 
no  further  activities  by  responsible 
parties  are  appropriate.  Therefore,  EPA 
is  deleting  the  Dodgens  portion  of  the 
site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine.  EPA  is 
taidng  it  without  prior  publication  of  a 
notice  of  intent  to  delete.  This  action 
will  be  effective  January  4,  2002  unless 
EPA  receives  adverse  comments  by 
December  5,  2001.  If  adverse  comments 
are  received  within  the  30-day  public 
comment  period,  EPA  will  publish  a 
timely  withdrawal  of  this  direct  final 
notice  of  deletion  before  the  effective 


date  of  the  deletion  and  the  deletion 
will  not  take  affect.  EPA  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportunity  to 
comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Hazardous 
waste. 

Dated:  September  28,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

For  the  reasons  set  out  in  this 
docimient,  40  CFR  part  300  is  amended 
as  follows: 

Table  1  .—General  Superfund  Section 


PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
"Sangamo  Weston/Twelve-Mile/ 
Hartwell/PCB,  Pickens,  South  Carolina" 
to  read  as  follows: 


State 


Site  name 


City/County 


Notes  (a) 


SO 


Sangamo  Weston Pickens 


(a)  Based  on  issuance  of  heaitti  advisory  by  Agency  for  Toxic  Substances  and  Disease  Registry  (if  scored.  HRS  score  need  not  be  S  28.50). 
P  =  Sites  within  partial  deletion  (s). 


[FR  Doc.  01-27463  Filed  11-2-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION  I 

47  CFR  Part  73 

[DA  01-166,  MM  Docket  ^to.  01-166,  RM- 
10182] 

Digital  Television  Broadcast  Service; 
Calumet,  Ml  i 

AGENCY:  Federal  Communications 

Commission. 

ACTKW:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Scanlan  Television,  Inc., 
licensee  of  station  WBKP-TV,  NTSC 
channel  5,  Calumet,  Michigan, 
substitutes  DTV  channel  11  for  DTV 
channel  18  at  Calumet,  Michigan.  See 
66  FR  40959,  August  6,  2001.  DTV 
channel  11  can  be  allotted  to  Calumet, 
Michigan,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (46-26-17  N.  and 
88-02-58  W.)  with  a  power  of  96.2  , 
HAAT  of  388  meters  and  with  a  DTV 
service  population  of  182  thousand.  In 
addition,  since  the  commimity  of 
Calumet  is  located  within  400 
kilometers  of  the  U.S.-Canadian  border, 
concurrence  by  the  Canadian 


government  has  been  obtained  for  this 
allotment. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Biimienthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-166, 
adopted  October  26,  2001,  and  released 
October  29,  2001.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Conunission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402,  Washington. 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Michigan,  is  amended  by  removing  DTV 
channel  18  and  adding  DTV  chaimel  11 
at  Calumet. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-27638  Filed  11-2-01;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2478,  MM  Docltet  No.  01-164,  RM- 
10135] 

Digital  Television  Broadcast  Service; 
New  Orleans,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  LeSEA  Broadcasting 
Corporation,  licensee  of  station 
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WHNO(TV),  NTSC  channel  20,  New 
Orleans,  Louisiana,  substitutes  DTV 
channel  21c  for  DTV  channel  14  at  New 
Orleans.  See  66  FR  40958,  August  6, 
2001.  DTV  chaimel  21c  can  be  allotted 
to  New  Orleans,  Louisiana,  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (29-55-11  N.  and  90-01-29 
W.)  with  a  power  of  300,  HAAT  of  254 
meters  and  with  a  DTV  service 
population  of  1532  thousand. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-164, 
adopted  October  26,  2001,  and  released 
October  29,  2001.  The  hill  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  S.W.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Fart  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— [AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

173.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Louisiana,  is  amended  by  removing 
DTV  chaimel  14  and  adding  DTV 
channel  21c  at  New  Orleans. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-27640  Filed  11-2-01;  8:45  am] 

BILLMG  CODE  6712-01-P 


FEDERAL  COMMUNICATIOfiS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2476,  MM  Docket  No.  01-171,  RM- 
10158] 

Television  Broadcast  Service;  Destin, 
FL 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Kaleidoscope  Partners,  six 
mutually-exclusive  applicants  for 
vacant  NTSC  channel  64.  Destin, 
Florida,  substitutes  channel  48  for 
channel  64  at  Destin.  See  66  FR  40960, 
August  6,  2001.  TV  channel  48  can  be 
allotted  to  Destin,  Florida,  with  a  zero 
offset  in  compliance  with  the  minimum 
distance  separation  requirements  of 
Sections  73.610  and  73.698  of  the 
Commission's  Rules.  The  coordinates 
for  channel  48  at  Destin  are  30-30-52  N. 
and  86-13-12  W. 


With  is  action,  this  proceeding  is 
terminated. 

DATES:  Effective  December  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-171, 
adopted  October  26,  2001,  and  released 
October  29,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street. 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 
§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Florida,  is 
amended  by  removing  TV  channel  64 
and  adding  TV  channel  48  at  Destin. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief  Video  Services  Division.  Mass  Media 

Bureau. 

(FR  Doc.  01-27639  Filed  11-2-01;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  66.  No.  214 

Monday,  November  5,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  oiles  and  regulations.  The 
purpose  of  ttiese  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  1 

[Doctot  No.  2001-CE-03-AD1 
RIN  2120-AA64  I 

Alrworttiiness  Directives;  feagle 
Aircraft  Pty.  Ltd.  Model  150B  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed' rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Eagle 
Aircraft  Pty.  Ltd.  CEagle)  Model  150B 
airplanes.  This  proposed  AD  would 
require  you  to  modify  the  attachment  of 
the  port  and  starboard  throttle  arms,  and 
the  starboard  bushing  of  the  throttle 
torque  tube.  This  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Australia.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
failure  of  the  throttle  control  assembly 
caused  by  wrong  sized  rivets.  Such 
failure  could  lead  to  reduced  control  of 
the  airplane.  j 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  December  3,  2001. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-03-AD.  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Eagle 
Aircraft  Pty.  Ltd.,  Lot  700  Cockbvim 
Road,  Henderson  WA  6166  Australia: 
telephone:  (08)  9410  1077;  facsimile: 
(08)  9410  2430.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Fredrick  A.  Guerin,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712:  telephone: 
(562)  627-5232;  facsimile:  (562)  627- 
5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  imder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  conunents 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-03-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Civil  Aviation  Safety 
Authority  (CAS A),  which  is  the 
airworthiness  authority  for  Australia, 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Eagle  Model  150B 
airplanes.  The  CAS  A  reports  that  Eagle 
manufactured  certain  Model  150B 
airplanes  with  wrong  sized  rivets  on  the 
throttle  control  assembly.  Installed 


rivets  that  are  not  the  right  size  have 
restilted  in  reduced  structtu'al  integrity 
of  the  throttle  control  assembly. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  this 
condition  is  not  corrected,  failure  of  the 
throttle  control  assembly  could  result. 
Such  failiu^  could  lead  to  reduced 
control  of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  Eagle  has  issued 
Service  Bulletin  1067,  Revision  1,  dated 
October  21, 1999. 

What  are  the  provisions  of  this  service 
information?  The  service  biilletin 
includes  procedures  to: 
— Replace  existing  Vaz-inch  rivets, 

which  attach  the  throttle  torque  tubes 

to  the  port  and  starboard  throttle 

arms,  with  Va-inch  solid-head  rivets; 

and 
— Replace  the  Vs-inch  rivet  in  the 

starboard  bushing  of  the  throttle 

torque  tube  with  a  Vaz-inch  screw. 

What  action  did  the  CAA  take?  The 
CASA  classified  this  service  bulletin  as 
mandatory  and  issued  Australian  AD 
Nxmiber  X-TS/4,  effective  July  6,  2000, 
in  order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in 
Australia. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement?  This 
airplane  model  is  manufacttired  in 
Australia  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CASA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an  - 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  CASA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Eagle  Model  150B  of  the 
same  type  design  that  are  on  the  U.S. 
registry; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
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— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 


Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  5  airplanes  in 
the  U.S.  registry. 


What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  modification: 


Labor  cost 


Parts  cost 


Total  cost  per  | 
airplane       ! 


Total  cost  on  U.S. 
operators 


2  workhours  x  $60  =  $120 


$50 


$170 


$170  X  5  =  $850. 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above.  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Eagle  Aircraft  Pty.  Ltd.:  Docket  No.  2001- 
CE-03-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  150B  airplanes,  serial 
numbers  001  through  021.  that  are 
certiHcated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  throttle  control 
assembly.  Such  failure  could  lead  to  reduced 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


F^place  ttie  existing  %2-incti  rivets,  which  at- 
tach the  throttle  torque  tubes  to  the  port  and 
startx>ard  throttle  arms,  with  ^/b-inch  solid- 
head  rivets,  and  replace  the  Vs-inch  rivet  in 
the  startx>ard  bushing  of  the  throttle  torque 
tut>e  with  a  ^^inch  screw. 


Compliance 


Procedures 


Within   tt>e   next    100   hours   ttme-in-sen^ice 
(TIS)  after  the  effective  date  of  this  AD. 


In   accordance   with   Eagle   Service   Bulletin 
1067,  Revision  1,  date  October  21.  1999. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 


compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Fredrick  A.  Guerin, 
Aerospace  Engineer,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California  90712; 
telephone:  (562)  627-5232;  facsimile:  (562) 
627-5210. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  i%ith  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regiilations  (14  CFR  21.197  and 


21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Eagle  Aircraft  Pty.  Ltd.,  Lot  700  Cot:kbum 
Road.  Henderson  WA  6166  Australia; 
telephone:  (08)  9410  1077;  facsimile:  (08) 
9410  2430.  You  may  view  these  documents 
at  FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City.  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Australian  AD  Number  X-TS/4,  effective 
)uly  6.  2000. 
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Issued  in  Kansas  City,  Missouri,  on 
October  26,  2001. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-27654  Filed  11-2-01;  8:45  am] 
BIUJNG  COOE  4nO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  2001-NM-128-AO] 

RiN  2120-AA64 

Airworthiness  Directives;  Folcl^er 
Model  F.28  Mark  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

I 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  this  is  applicable  to 
certain  Fokker  Model  F.28  Mark  0070 
and  0100  series  airplanes.  This  proposal 
would  require  repetitive  operational 
tests  for  discrepancies  of  the  heating 
system  of  pitot  tube  #1,  and  replacement 
of  the  pilot  tube,  if  necessary.  This 
proposal  also  would  require  eventual 
modification  of  the  alternating  current 
sensing  circuit  for  pitot  tube  #1,  which 
would  terminate  the  repetitive 
operational  test  requirement.  This 
action  is  necessary  to  prevent  failure  of 
the  heating  system  of  pitot  tube  #1  due 
to  a  short  circuit,  which  may  go 
undetected  and  lead  to  the  pilot 
receiving  erroneous  airspeed 
indications,  resulting  in  reduced  control 
of  the  airplane.  The  action  is  intended 
to  address  the  identified  luisafe 
condition. 

.  DATES:  Comments  must  be  received  by 
Decembers,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
128-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
'Docket  No.  2001-NM-12»-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services,  V.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issues-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
specific  reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-128-AD." 


The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
20O1-NM-128-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  that  the 
captain's  airspeed  indicator  failed 
during  flight  in  icing  conditions  on 
certain  Fokker  Model  F.28  Mark  0070 
and  0100  series  airplanes.  Another 
report  advises  that  an  operator  reported 
snow  on  the  pitot  tube  while  the  pitot 
tube's  heating  element  was  switched  on. 
Investigation  has  revealed  that  these 
conditions  are  caused  by  a  short  circuit 
in  the  pitot  tube's  heating  element, 
which  can  remain  undetected  because 
of  the  placement  of  the  alternating 
current  (AC)  sensing  circuit  for  pitot 
tube  #1.  Undetected  failure  of  the  pitot 
tube  heating  system  can  lead  to  pitot 
tube  #1  being  blocked  by  ice.  This 
condition,  if  not  corrected,  could  lead  to 
the  pilot  receiving  erroneous  airspeed 
indications,  resulting  in  reduced  control 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  Services  B.V.  has  issued 
Fokker  Service  Bulletin  SBFl  00-30- 
025,  Revision  1,  dated  March  14,  2001, 
which  describes  procedures  for 
repetitive  operational  tests  for 
discrepancies  of  the  heating  system  of 
pitot  tube  #1,  and  replacement  of  the 
pitot  tube,  if  necessary.  The  operational 
tests  are  intended  to  ensure  that  the 
heaters  of  the  pitot  tube  and  mast  are 
functioning.  The  service  bulletin  also 
describes  procedures  for  modification  of 
the  AC  sensing  circuit  for  pitot  tube  #1. 
The  modification  involves  removing  the 
supply  current  wire  from  the  AC  current 
sensor  for  the  pitot  tube,  removing  the 
wire  that  grounds  the  heating  system  of 
pitot  tube  #1 ,  installing  the  supply 
current  wire  to  the  inverter,  installing 
the  return  current  wire  from  from  pitot 
tube  #1  to  the  AC  current  sensor,  and 
grounding  the  AC  current  sensor. 
Accomplishment  of  this  modification 
will  ensure  that  the  flight  crew  will  be 
able  to  detect  a  short  circuit  in  the 
heating  system  of  pitot  tube  #1 ,  should 
such  a  short  circuit  occur.  Therefore, 
such  modification  eliminates  the  need 
for  the  repetitive  operational  tests. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 
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U.S.  Tjrpe  Certification  of  the  Airplane 

This  aiplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously.  The  proposed  AD  also 
would  require  that  operators  report 
results  of  inspection  findings  to  the 
airplane  manufacturer. 

Cost  Impact 

The  FAA  estimates  that  129  airplanes 
of  U.S  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  operational  test,  at  the  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,740,  or  $60  per 
airplane,  per  test  cycle. 

It  would  take  approximately  34  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  the  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $350  per  airplane.  Based 
on  these  figiires,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $308,310,  or  $2,390  per 
airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  ofierator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  an  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive. 

Fokker  Services  B.V.:  Docket  2001-NM-128- 
AD. 

Applicability:  Model  F.28  Mark  0070  and 
0100  series  airplanes,  serial  numbers  14244 
through  11585  inclusive,  on  which  Fokker 
Service  Bulletin  SBFlOO-30-019  or  SBFlOO- 
30-020  has  been  accomplished,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modifled,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  profkosed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  heating  system  of 
pitot  tube  #1  due  to  a  short  circuit,  which 
may  go  undetected  and  lead  to  the  pilot 
receiving  erroneous  airspeed  indications, 
resulting  in  reduced  control  of  the  airplane, 
accomplish  the  following: 

Operational  Test 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  do  an  operational  test  for 
discrepancies  (i.e.,  correct  functioning)  of  the 
heating  system  of  pitot  tube  #1.  according  to 
Fokker  Service  Bulletin  SFB 100-30-025, 
Revision  1,  dated  March  14,  2001.  Repeat  the 
operational  test  every  12  months,  until 
paragraph  (d)  of  this  AD  has  been  done. 

Replacement  of  Pitot  Tube 

(b)  If  any  discrepancy  is  found  during  the 
opterational  test  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  replace  pitot 
tube  #1  with  a  new  pitot  tut>e.  according  to 
Fokker  Service  Bulletin  SBFlOO-30-025, 
Revision  1,  dated  March  14,  2001. 

Reporting  Requirement 

(c)  At  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD:  Use  page 
38  of  Fokker  Ser\'ice  Bulletin  SBFlOO-30- 
025,  Revision  1,  dated  March  14,  2001,  to 
submit  a  report  of  findings  from  each 
operational  test  (both  positive  and  negative) 
to  Fokker  Services  B.V..  Attn:  Manager 
Airline  Support.  P.O.  Box  231.  2150  AE 
Nieuw-Vennep.  the  Netherlands.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  el  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  operational 
test  is  accomplished  after  the  effective  date 
of  this  AD:  Submit  the  report  within  5  days 
after  performing  the  test  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  operational 
test  is  accomplished  before  the  effective  date 
of  this  AD:  Submit  the  report  within  5  days 
after  the  effective  date  of  this  AD. 

Modification 

(d)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  alternating 
current  (AC)  sensing  circuit  for  pitot  tube  #1 
(including  removing  the  supply  current  wire 
from  the  AC  current  sensor  for  the  pitot  tube, 
removing  the  wire  that  grounds  the  heating 
system  of  pitot  tube  #1,  installing  the  supply 
current  wire  to  the  inverter,  installing  the 
return  current  wire  from  pitot  tube  #1  to  the 
AC  current  sensor,  and  grounding  the  AC 
current  sensor),  according  to  Fokker  Service 
Bulletin  SBFl 00-30-02 5.  Revision  1,  dated 
March  14,  2001.  Such  modification 
terminates  the  repetitive  operational  tests 
required  by  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
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International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Pennite  | 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Dated:  Issued  in  Renton,  Washington,  on 
October  30,  2001. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  01-27666  Filed  11-2-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39  I 

[DodMt  No.  2000-CE-^2-AO]  1 
mN  212&-AA64  I 

Airworthiness  Directives;  Roclnvell 
CoHins  TDR-94  and  TDR-94D  IMode  S 
Tr 


AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AO)  that  would  apply  to  certain 
Rockwell  Collins  TDR-94  and  TDR-94D 
Mode  S  transponders  that  derive 
altitude  information  from  a  Gillham 
(gray  code)  encoded  pressure  altitude 
source  and  are  installed  on  airplanes. 
The  proposed  AD  would  require  you  to 
have  the  unit  modified  to  prevent 
erroneous  altitude  reporting.  The 
proposed  AD  is  the  result  of  reports  that 
erroneous  altitude  resolutions  could 
occur  when  the  affected  transponders 
are  utilized  in  areas  with  other  airplanes 
equipped  with  certain  aircraft  collision 
avoidance  system  (ACAS)  or  traffic  alert 
and  collision  avoidance  system  (TCAS) 
configiu^tions.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  these  erroneous  altitude 
resolutions  from  causing  a  reduction  in 
the  intended  ACAS  or  TCAS  Change  7 
separation  margins.  Such  a  condition 
could  result  in  air  traffic  control  or  the 


pilot  making  flight  decisions  that  put 
the  airplane  in  unsafe  flight  conditions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  the  rule  on  or  before 
January  11,2002. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-32-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  obtain  service  information 
that  applies  to  this  proposed  AD  from 
Rockwell  Collins  Inc.,  Business  and 
Regional  Systems,  400  Collins  Road 
Northeast,  Cedar  Rapids,  Iowa  52498. 
You  may  also  view  this  information  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  A.  Souter,  FAA,  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road,  Room  100,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4134; 
facsimile:  (316)  946-4407;  e-mail: 
roger.  soutei^faa  .gov. 

SUPPLEMENTARY  INFORMATKNI: 
Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  in  triplicate  to 
the  addi-ess  specified  tmder  the  caption 
ADDRESSES.  We  vtrill  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  conmients 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
We  specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  the 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 


postcard,  write  "Comments  to  Docket 
No.  2000-CE-32-AD.  "  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

DisciusioD 

What  events  have  caused  this  AD? 
The  FAA  has  received  information  that 
erroneous  altitude  resolutions  could 
occur  on  certain  Rockwell  Collins  TDR- 
94  and  TDR-94D  Mode  S  transponders 
installed  in  airplanes  with  Gillham  (gray 
code)  encoded  sources.  This 
information  indicates  that  these 
transponders  are  utilized  in  areas  with 
other  airplanes  equipped  with  certain 
aircraft  collision  avoidance  system 
(ACAS)  or  traffic  alert  and  collision 
avoidance  system  (TCAS) 
configurations.  In  these  situations,  the 
transponders  could  receive  incorrect 
TCAS  resolution  advisories.  This  could 
result  in  a  reduction  in  the  intended 
ACAS  or  TCAS  Change  7  minimum 
separation  margins. 

Gillham  altitude  sources  have  a  100- 
foot  resolution.  The  affected 
transponder  will  set  the  altitude 
resolution  status  to  indicate  a  25-foot 
resolution  when  connected  to  a  Gillham 
altitude  source.  For  those  units  that 
have  digital  sources  of  altitude 
information,  the  altitude  resolution 
status  is  set  correctiy. 

These  Rockwell  Collins  TDR-94  and 
TDR-94D  Mode  S  transponders  could 
be  installed  on,  but  not  limited  to,  the 
following  airplanes: 
— Aerospatiale  ATR42  series  airplanes; 
— deHavilland  DHC-7  and  DHC-8  series 

airplanes;  and 
—Short  Brothers  Models  SD3-60  and 

SD3-60  SHERPA  airplanes. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  As  described 
above,  such  erroneous  altitude 
resolutions  could  cause  a  reduction  in 
the  intended  ACAS  or  TCAS  Change  7 
separation  margins  and  result  in  air 
traffic  control  or  the  pilot  making  flight 
decisions  that  put  the  airplane  in  unsafe 
flight  conditions. 

Relevant  Service  Information 

Is  there  service  information  that 
applies  to  this  subject?  Rockwell  Collins 
has  issued  Service  Bulletin  No.  17 
(TDR-94/94D-34-17),  dated  February  8. 
1999. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin  includes 
information  on  how  to  have  the  TDR- 
94  and  TDR-94D  Mode  S  transponders 
modified  to  prevent  erroneous  altitude 
reportings.  This  consists  of: 
— Converting  the  TDR-94  transponder 

fit)m  Collins  part  number  (CPN)  622- 

9352-004  to  CPN  622-9352-005;  and 
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— Converting  the  TDR  94D  transponder 
from  CPN  622-9210-004  to  CPN  622- 
9210-005. 
Collins  Product  Information  Letter 

No.  71,  dated  January  1999,  references 

the  service  bulletin. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  type  design  airplanes  that 
incorporate  Rockwell  Collins  TDR-94 
(CPN  622-9352-004)  and  TDR-94D 
(CPN  622-9210-004)  Mode  S 
transponders  and  derive  altitude 
information  from  a  Gillham  (gray 
code)  encoded  pressure  altitude 
source; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  these  airplanes  with  these  Mode  S 
transponders;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to 
have  the  actions  of  Rockwell  Collins 
Service  Bulletin  No.  17  (TDR-94/94D- 
34-17),  dated  February  8, 1999, 
incorporated  on  any  affected  Mode  S 
transponder  that  is  installed  on  a  type- 
certificated  airplane  where  Gillham 
pressine  altitude  encoding  sources  are 
used. 

Why  is  the  proposed  compliance  time 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS)?  The 
compliance  of  the  proposed  AD  is 
presented  in  calendar  time  instead  of 
hours  TIS  because  the  condition  exists 
regardless  of  airplane  operation.  The 
erroneous  altitude  indications  could 
occur  regardless  of  the  number  of  times 
and  hours  the  airplane  was  operated  or 
the  age  of  the  Mode  S  transponder.  For 
these  reasons,  FAA  has  determined  that 
a  compliance  based  on  calendar  time 
should  be  utilized  in  the  proposed  AD 
in  order  to  ensure  that  the  unsafe 


condition  is  addressed  in  a  reasonable 
time  period  on  all  airplanes  that  have  an 
affected  Rockwell  Collins  TDR-94  and 
TDR-94D  Mode  S  transponder  installed, 
and  where  Gillham  pressure  altitude 
encoding  sources  are  used. 

Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
1,400  affected  Rockwell  Collins  TDR-94 
and  TDR-94D  Mode  S  transponders 
could  be  installed  on  airplanes  in  the 
U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  Rockwell  Collins 
will  cover  all  workhovirs  and  parts  costs 
associated  with  this  modification  under 
warranty.  The  proposed  AD  would  not 
impose  any  cost  impact  upon  the 
owners/operators  of  any  airplane 
incorporating  one  of  the  affected  TDR- 
94  and  TDR-94D  Mode  S  transponders. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  nde 
would  not  have  federalism  implications 
under  ExeciUve  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  action  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  Uie  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


Action 


List  of  Subjects  in  14  CFR  Part  39 

Afr  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Rockwell  Collins,  Inc.:  Docket  No.  2000-CE- 
32-AD. 

(a)  What  products  are  affected  by  this  AD? 
This  AD  applies  to  TDR-94  Mode  S 
transponders  (Collins  part  number  (CPN) 
622-9352-004)  and  TDR-94D  Mode  S 
transponders  (CPN  622-9210-004)  that 
derive  altitude  information  from  a  Gillham 
(gray  code)  encoded  pressure  altitude  source 
and  are  installed  on.  but  not  limited  to,  the 
following  airplanes  that  are  certificated  in 
any  category: 

(1)  Aerospatiale  ATR42  series  airplanes: 

(2)  deHavilland  DHC-7  and  DHC-8  series 
airplanes:  and 

(3)  Short  Brothers  Models  SD3-60  and 
SD3-60  SHERPA  airplanes. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  airplane 
with  one  of  the  affected  TDR-94  or  TDR-94D 
Mode  S  Transponders  units  installed  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  erroneous  altitude  resolutions 
from  causing  a  reduction  in  the  intended 
aircraft  collision  avoidance  system  (ACAS)  or 
traffic  alert  and  collision  aVoidance  system 
(TCAS)  Change  7  minimum  separation 
margins.  Such  a  condition  could  result  in  air 
traffic  control  or  the  pilot  making  flight 
decisions  that  put  the  airplane  in  unsafe 
flight  conditions. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


(1)  Determine  whether  the  altitude  inforn>ation 
•  from  any  TDR-94  Mode  S  transponder  (CPN 
622-9352-004)  or  TDR-94D  Mode  S  trans- 
ponder (CPN  622-9210-004)  Is  derived  from 
a  digital  air  data  source  or  a  Gillham  (gray 
code)  encoded  source. 


Compliance  time 


Within  ttie  next  3  months  after  ttie  effective 
date  of  this  AD. 


Procedures 


As  specified  in  F^ockwell  Collins  Service  Bul- 
letin No.  17  (TDR-94/94D-34-17).  dated 
February  8,  1999.  Collins  Product  Informa- 
tion Letter  No.  71,  dated  January  1999.  ref- 
erences the  service  bulletin. 
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Action 


Compliance  time 


Procedures 


(2)  If  the  altitude  information  is  derived  from  a 
Gillham  (gray  code)  encoded  source,  have 
the  unit  modified  to  prevent  erroneous  alti- 
tude reporting.  The  modrficafion  encom- 
passes converting  tf>e  TDR-94  transponder 
from  Collins  part  number  (CPN)  622-9352- 
004  to  CPN  622-9352-005;  and  converting 
the  TOR  94D  transponder  from  CPN  622- 
9210-004  to  CPN  622-9210-005. 

(3)  If  tfie  altitude  information  from  all  affected 
transponders  is  derived  from  a  digital  air  data 
source,  no  modification  action  is  required  by 
this  AD. 

(4)  Do  not  install  any  TDR-94  Mode  S  trans- 
ponder (CPN  622-9352-004)  or  TDR-94D 
Mode  S  transponder  (CPN  622-9210-004) 
on  any  airplane  if  the  altitude  information  is 
derived  from  a  Gillham  (gray  cpde)  encoded 
source,  unless  the  modification  required  by 
paragraph  (d)(2)  of  this  AD  is  incorporated. 


At  tfie  next  transponder  cfieck  required  by  14 
CFR  91.413  that  occurs  3  monttis  after  the 
effective  date  of  this  AD  or  within  ttie  next  9 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 


Not  applicable 


As  of  the  effective  date  of  this  AD 


In  accordance  with  Rockwell  Collirls  Service 
Bulletin  No.  17  (TDR-94/94D-34-17). 
dated  February  8.  1999.  Collins  Product  In- 
formation Letter  No.  71,  dated  January 
1999,  references  the  service  bulletin. 


Not  applicable. 


Accomplish  the  modification  in  accordance 
with  Rockwell  Collins  Servk»  Bulletin  No. 
17  (TDR-94/94D-34-17),  dated  Febmary 
8,  1999.  Collins  Product  Information  Letter 
No.  71,  dated  January  1999,  references  the 
service  bulletin. 


(e)  Can  I  comply  with  this  AD  in  any  other 
jmy?  You  may  use  an  alternative  method  of 

compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  manager,  Wichita  Aircraft 
Certification  Office,  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note:jrhis  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  You  can  contact  Roger  A. 
Souter,  FAA.  Wichita  Aircraft  Certification 
Office  (AGO).  1801  Airport  Road,  Room  100. 
Wichita.  Kansas  67209;  telephone:  (316)  946- 
4134;  facsimile:  (316)  946-4407;  e-mail: 
roger.souter@faa.gov. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  ftt)m 
Rockwell  Collins  Inc.,  Business  and  Regional 
Systems,  400  Collins  Road  Northeast,  Cedar 
Rapids,  Iowa  52498.  You  may  view  this 


information  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
October  30,  2001. 
Brian  A.  Hancock, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  01-27665  Filed  11-2-01;  8:45  am) 

BILLING  C006  4810-1  »-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37. 161, 250, 284,  and  358 

[Docket  No.  RM01-10-000] 

Standards  of  Conduct  for 
Transmission  Providers;  Notice  of 
Extension  of  Time 

October  26,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  extension  of  time. 

SUMMARY:  On  September  27,  2001,  the 
Conmiission  issued  notice  of  proposed 
rulemaking  addressing  new  standards  of 
conduct  for  transmission  providers  (66 
FR  50919,  October  5,  2001).  The  date  for 
filing  comments  is  being  extended  at  the 
request  of  the  American  Gas 
Association,  the  Edison  Electric 
Institute  and  the  Interstate  Natural  Gas 
Association  of  America.. 

DATES:  Comments  should  be  filed  on  or 
before  December  20.  2001. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  P.  Boergers,  Secretary  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202) 208-0400. 

SUPPLEMENTARY  INFORMATION:  On 
October  24,  2001,  the  American  Gas 
Association,  the  Edison  Electric 
Institute,  and  the  Interstate  Natural  Gas 
Association  of  America  (collectively. 
Movants)  filed  a  joint  motion  for  an 
extension  of  time  to  file  comments  on 
the  Notice  of  Proposed  Rulemaking 
(NOPR)  issued  September  27.  2001,  in 
the  above-docketed  proceeding.  In  their 
motion.  Movants  state  that  the  proposed 
rule  is  broad  in  nature  and  has  the 
potential  to  dramatically  impact  the 
business  operations  of  electric  and  gas 
companies  in  the  United  States  and  that 
additional  time  is  requested  to 
effectively  gather  evidence  on  the  costs 
and  benefits  of  various  proposals 
contained  in  the  NOPR.  The  motion  also 
states  that  the  American  Public  Gas 
Association,  the  Independent  Petroleum 
Association  of  America,  the  Natural  Gas 
Supply  Association,  the  Process  Gas 
Consumers  Group,  the  American  Public 
Power  Association,  and  the  National 
Rural  Electric  Cooperative  Association 
have  been  contacted  by  Movants  and 
that  none  of  the  trade  associations 
contacted  objects  to  the  request  for 
additional  time.^ 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments  in  response  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  issued  September  27,  2001, 


'  The  Natural  Gas  Supply  Association  agreed  to 
an  extension  of  time  to  file  comments  only  through 
December  IS,  2001. 
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is  granted  to  and  including  December 
20,  2001. 

David  P.  Boei^gers, 

Secretary. 

[FR  Doc.  01-27674  Filed  11-2-01;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

28  CFR  Part  104 

[CIV  104P;  AG  Ordw  No.  2531-2001] 

RIN1105-AA79 

September  1 1th  Victim  Compensation 
Fund  of  2001 

AGENCY:  Civil  Division,  Justice. 
ACTION:  Notice  of  inquiry  and  advance 
notice  of  rulemaking. 

SUMMARY:  Shortly  after  the  September 
11,  2001  terrorist  attack,  the  President 
signed  legislation  authorizing 
compensation  to  any  individual  (or  the 
personal  representative  of  a  deceased 
individual)  who  was  physically  injured 
or  killed  as  a  result  of  the  terrorist- 
related  aircraft  crashes  on  that  day.  This 
Notice  of  Inquiry  and  Advance  Notice  of 
Rulemaking  seeks  public  comment  on  a 
range  of  matters  critical  to 
implementing  a  program  that  will  carry 
out  the  intent  of  the  legislation  of 
providing  compensation  to  victims. 
DATES:  Comments  in  response  to  this 
document  are  due  by  November  26, 
2001. 

ADDRESSES:  Comments  should  be 
submitted  by  e-mail  to: 
victimcomp.coniments@usdoj.gov,  or  by 
telefax  to  301-519-5956.  Telefaxes 
should  be  limited  to  15  pages. 
Comments  may  also  be  mailed  to 
Kenneth  L.  Zwick,  Director,  Office  of 
Management  Programs,  Civil  Division, 
U.S.  Department  of  Justice,  Main 
Building,  Room  3140,  950  Pennsylvania 
Avenue  NW..  Washington,  DC  20530. 
However,  in  view  of  the  short  time 
period  for  comments  and  the  current 
delays  in  the  delivery  of  mail,  it  is 
strongly  recommended  that  comments 
be  submitted  by  e-mail  or  telefax. 
Comments  received  are  public  records. 
The  name  and  address  of  the  commenter 
should  be  included  with  all 
submissions.  The  text  of. comments, 
along  with  the  name  and  address  of  the 
commenter,  will  be  available  on  the 
Victim  Compensation  Fimd  web  site, 
www.usdoj.gov/victimcompensation. 
Comments  will  also  be  available  for 
public  inspection  at  a  reading  room  in 
Washington,  DC.  Arrangements  to  visit 


the  reading  room  must  be  made  in 

advance  by  calling  888-714-3385  (TDD: 

888-560-0844). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L.  Zwick,  Director,  Office  of 

Management  Programs,  Civil  Division, 

U.S.  Department  of  Justice.  Main 

Building,  Room  3140,  950  Pennsylvania 

Avenue  NW.,  Washington,  DC  20530, 

telephone  888-714-3385  (TDD  888- 

560-0844). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  President  signed  the  "September 
11  Victim  Compensation  Fund  of  2001" 
(the  "Fund")  into  law  on  September  22, 
2001,  as  Title  IV  of  Public  Law  107-42, 
115  Stat.  230  ("Air  Transportation 
Safety  and  System  Stabilization  Act") 
(the  "Act").  The  purpose  of  the  Ftmd  is 
to  provide  compensation  to  eligible 
individuals  who  were  physically 
injured  as  a  result  of  the  terrorist-related 
aircraft  crashes  of  September  1 1 ,  2001 , 
and  compensation  through  a  "personal 
representative"  for  those  who  were 
killed  as  a  result  of  the  crashes. 
Generally,  eligibility  extends  to  those 
who  sufiiered  physical  harm  or  death  as 
a  result  of  the  September  1 1  air  crashes, 
which  would  include  individuals  on  the 
planes  at  the  time  of  the  crashes  (other 
than  the  terrorists)  and  individuals 
present  at  the  World  Trade  Center,  the 
Pentagon,  or  the  site  of  the  crash  in 
Pennsylvania  at  the  time  of  the  crashes, 
as  well  as  those  present  in  the 
immediate  aftermath  of  the  crashes. 

The  Attorney  General,  acting  through 
a  Special  Master  appointed  by  the 
Attorney  General,  is  responsible  for  the 
administration  of  the  Fimd.  By  law, 
regulations  addressing  certain 
administrative  matters  must  be  issued 
within  90  days  of  enactment  (i.e.  by 
December  21,  2001).  Section  407  of  the 
Act  provides  that  the  Attorney  General, 
in  consultation  with  the  Special  Master, 
promulgate  regulations  on  four  matters 
by  December  21,  2001: 

(1)  Forms  to  be  used  in  submitting 
claims; 

(2)  The  information  to  be  included  in 
such  forms; 

(3)  Procedures  for  hearing  and  the 
presentation  of  evidence;  and 

(4)  Procedures  to  assist  an  individual 
in  filing  and  pursuing  claims. 

In  addition,  section  407  authorizes  the 
Attorney  General  to  issue  additional 
rules  to  implement  the  program. 
After  determining  whether  an 
individual  is  an  eligible  claimant  under 
the  Act  and  applicable  regulations,  the 
Special  Master  is  to  determine  the 
extent  of  harm  to  the  claimant  and 
determine  the  amount  of  compensation 


to  be  awarded  based  on  "the  harm  to  the 
claimant,  the  facts  of  the  claim,  and  the 
individual  circimistances  of  the 
claimant."  Section  405(b)(l)(B)(i).  The 
law  also  provides  that  the  Special 
Master  is  to  make  a  final  determination 
on  any  claim  within  120  days  of  its 
receipt  and,  if  an  award  is  made,  to 
authorize  payment  within  20  days 
thereafter.  Sections  405(b)(3),  406(a). 
The  determinations  of  the  Special 
Master  are  final  and  are  not  subject  to 
judicial  review.  Section  405(b)(3). 

The  Fund  is  designed  to  provide  a  no- 
fault  alternative  to  tort  litigation  for 
individuals  who  were  physically 
injured  or  killed  as  a  result  of  the 
aircraft  hjghjackings  and  crashes  on 
September  11,  2001  .individuals  who 
may  have  suffered  other  kinds  of  losses 
as  a  result  of  those  events  (e.g. ,  those 
without  identifiable  physical  injuries 
but  who  lost  employment)  are  not 
included  in  this  special  program. 
However,  the  Act  provides  that  a 
claimant  who  files  for  compensation 
must,  at  the  time  of  filing,  waive  any 
right  to  file  a  civil  action  (or  to  be  a 
party  to  an  action)  in  any  federal  or  state 
court  for  damages  sustained  as  a  result 
of  the  terrorist-related  aircraft  crashes  of 
September  11,  2001. 

Claims  with  the  Fund  must  be  filed 
within  two  years  after  the  initial 
regulations  are  promulgated.  Payments 
from  the  Fund  are  made  by  the  United 
States  govenmient,  which  in  turn 
obtains  the  right  of  subrogation  to  each 
award. 

General  Approach  to  Regulations  That 
Must  Be  Promulgated  by  December  21, 
2001 

(a)  The  purpose  of  this  notice. 

As  notea  above,  the  Act  requires  that 
the  Attorney  General  promulgate 
regulations  in  consultation  with  the 
Special  Master.  The  Department  is 
ciurently  considering  potential 
candidates  for  the  Special  Master 
position.  In  addition,  the  Department  is 
in  the  process  of  seeking  information 
fit)m  state  and  local  agencies,  as  well  as 
many  other  sources,  that  may  be  useful 
in  crafting  proposed  regulations.  In  the 
meantime,  however,  the  Department 
believes  that  it  is  very  important,  to  the 
extent  feasible  within  the  time  frames 
involved,  to  involve  the  public  in  the 
development  of  any  rules  established 
under  the  program  "  including,  but  not 
limited  to,  potential  beneficiaries  of  the 
program,  their  employers,  the  legal 
community,  and  ail  those  who  have 
come  forward  to  help  those  impacted. 
For  this  reason,  the  Department  has 
decided  to  issue  this  notice  to  obtain  as 
much  public  comment  as  feasible  before 
issuing  the  rules  that  it  is  required  to 
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promulgate  by  December  21,  2001.  This 
notice  describes  the  issues  involved, 
identifies  possible  courses  of  action,  and 
invites  comment  on  a  number  of  points. 
At  various  points  the  Department 
solicits  views  on  interpretations  or 
applications  of  the  Act.  Although  the 
Department  welcomes  comments,  it  is 
ultimately  the  Department's 
responsibility  to  interpret  and  apply  the 
Act. 

(b)  The  Department's  plan  to  issue 
implementing  regulations  by  December 
21,  2001  as  "interim  final"  rules. 

Although  the  Attorney  General,  in 
considtation  with  the  Special  Master,  is 
to  issue  certain  implementing  rules  by 
December  21,  2001,  the  law  does  not 
-specifically  define  hpw  such  rules  must 
he  issued.  The  Department  welcomes 
conunents  on  these  procedural  issues. 

The  Department  is  considering 
promulgating  the  initial  rules  on 
December  21,  2001  as  "interim  final " 
rules.  "Interim  final"  rules  are  "final" 
rules  that  can  be  relied  upon  (and 
challenged)  under  the  law,  but  that  also 
become  the  subject  of  a  new  round  of 
immediate  comment  and  review — 
essentially,  asking  the  public  for 
comment  on  whether  the  newly-adopted 
rules  should  be  amended.  The 
Department  wishes  to  begin  processing 
claims  as  soon  as  possible.  This 
procedural  methodology  should  permit 
the  program  to  commence  operations  as 
soon  as  practicable. 

(c)  How  to  comment  in  response  to 
this  notice. 

There  are  a  number  of  issues 
presented  in  this  notice,  and  21  days  are 
provided  for  comment.  The  Department 
has  only  a  limited  time  to  evaluate  the 
information  received  in  response  to  this 
notice.  Accordingly,  the  Department 
would  appreciate  comments  that  are 
transmitted  as  soon  as  possible  and  in 
a  form  that  is  as  succinct  as  possible.  As 
indicated  at  the  beginning  of  this  notice, 
we  encourage  commenters  to  use  e-mail 
and  telefox  for  this  piupose. 

Although  the  Department  will 
endeavor  to  review  every  submission  it 
receives  in  response  to  this  notice,  from 
handwritten  letters  to  copies  of 
scholarly  articles  and  books,  it  reserves 
the  right  under  the  circumstances  to  set 
aside  any  information  that  it  lacks  the 
time  to  consider  before  the  Department 
must  make  its  determination,  even  if 
that  information  is  received  before  the 
end  of  the  comment  period.  The 
Department  urges  commenters  to  submit 
materials  as  early  within  the  comment 
period  as  possible. 

If  the  Department  cannot  fully 
consider  all  the  comments  it  receives 
before  it  must  act,  the  comments  will  be 
retained  by  the  Department  for 


subsequent  consideration  as 
appropriate.  As  discussed  above,  the 
Department  contemplates  providing 
another  opportunity  for  notice  and 
comment  after  the  initial  rules  are 
issued  in  December;  any  information 
submitted  to  the  Department  in 
response  to  this  notice  that  cannot  be 
reviewed  before  the  December  rules  are 
issued  will  be  considered  during  the 
subsequent  review.  Similarly,  to  the 
extent  that  any  issues  addressed  in  the 
comments  are  not  addressed  in  this 
initial  regulatory  action,  those 
comments  will  be  retained  by  the 
Special  Master  for  appropriate 
consideration  as  the  program  is 
implemented. 

(d)  Will  there  also  be  meetings  and 
hearings  to  gather  information  before 
December  21,  2001? 

The  Department  has  received  many 
requests  for  meetings  from  individuals 
and  groups  who  wish  to  provide  input 
on  these  rules.  And  it  is  likely  that  the 
Department  will  wish  to  initiate  such 
meetings  on  its  own  as  well.  The 
Department  will  endeavor  to 
accommodate  any  such  requests  as  best 
it  can  be  given  the  available  time  and 
any  applicable  legal  requirements. 

As  a  matter  of  general  policy,  the 
Department  has  declined  to  tsjce  a 
position  prohibiting  so-called  "ex  parte 
communications"  in  informal 
rulemaking  proceedings.  28  CFR  50.17. 
Such  a  prohibition  would  inhibit  the 
ability  of  the  Department  to  obtain 
valuable  information,  and  would  be 
inconsistent  with  the  nature  of  informal 
rulemaking  under  5  U.S.C.  553  (as 
contrasted  with  so-called  "formal" 
rulemaking  under  5  U.S.C.  554,  which 
is  handled  in  a  quasi-judicial  manner). 
Consistent  with  the  policy  set  forth  in 
28  CFR  50.17,  the  Department  will 
endeavor  to  make  notes  on  any  relevant 
meetings  or  other  communications  part 
of  the  public  record. 

(e)  Ine  effective  date  of  the  rules  to 
bejpromulgated  on  December  21,  2001. 

"The  law  generally  provides  that  rules 
not  go  into  effect  for  at  least  30  days 
after  promulgation  absent  "good  cause" 
to  waive  this  requirement.  5  U.S.C. 
533(d).  The  Department  is  seeking 
comment  on  an  appropriate  effective 
date  for  these  rules,  including  whether 
"good  cause"  exists  under  5  U.S.C. 
533(d)  to  waive  the  30-day  requirement. 
In  ideal  circumstances,  the  Department 
would  prefer  not  to  waive  the  APA's 
requirements  for  at  least  a  30-day  delay 
in  the  effective  date  for  rules.  Given  the 
circumstances  here,  however,  it  seems 
likely  that  there  may  be  good  cause  for 
taking  such  action.  The  Department 
welcomes  comments  on  this  issue  and 
on  other  alternatives.  For  example,  a  30- 


day  effective  date  delay  might  not 
significantly  hinder  implementation  of 
the  program  and  would  provide  time  for 
some  initial  counseling  and  other 
information  dissemination  prior  to  the 
filing  of  any  claims. 

(f)  Issues  relating  to  the  rules  to  be 
promulgated  by  December  21,  2001. 

The  Department  welcomes  comment 
on  whether  the  rules  that  must  be  issued 
by  December  21,  2001,  should,  pursuant 
to  section  407(5),  cover  matters  in 
addition  to  those  specifically  identified 
in  section  407(l)-(4)  of  the  Act.  One 
reason  for  making  the  set  of  regulations 
to  be  published  in  December  as 
comprehensive  as  possible  is  the 
possibility  that  there  are  some  potential 
claimants  who  have  already  filed  or  will 
soon  be  filing  civil  actions  seeking 
damages  arising  out  of  the  September  11 
incidents.  Section  405(c)(3)(B)(ii)  of  the 
Act  provides  that,  if  an  individual  is 
already  a  party  to  a  civil  action  when 
the  regulations  enimierated  in  section 
407  are  promulgated,  the  individual 
cannot  submit  a  compensation  claim 
under  this  federal  program  unless  he  or 
she  withdraws  from  the  legal  action 
within  90  days  from  the  date  the  rules 
are  promulgated.  Without  having 
information  about  how  the 
compensation  program  works,  such 
individuals  might  not  be  able  to  assess 
whether  the  compensation  program  is  a 
viable  alternative  to  continuing  their 
litigation. 

"The  Department  believes  that  the 
number  of  individuals  who  already  have 
filed  a  civil  claim,  or  who  have 
irrevocably  committed  to  doing  so  in  the 
next  few  months,  may  well  be  very 
small.  The  Department  would  welcome 
information  on  this  point.  The 
Department  also  would  welcome 
comment  as  to  whether  the  statutory 
requirement  that  a  claimant 
"withdraw^"  from  such  action  by  90 
days  after  the  date  the  initial  rules  are 
promulgated  was  intended  to  preclude 
such  a  claimant  from  refiling  or 
rejoining  a  civil  action:  (a)  should  the 
claimant  ultimately  elect  not  to  file  a 
compensation  claim  imder  the  federal 
program;  or  (b)  if  the  claimant  is 
determined  by  the  Special  Master  not  to 
be  eligible  to  file  a  claim. 

In  short,  potential  claimants  have  an 
interest  in  knowing  as  soon  as  possible 
how  the  program  is  likely  to  operate  in 
their  cinnunstances.  Litigation  to  obtain 
damages,  particularly  in  a  mass  tort 
context,  can  be  a  lengthy,  uncertain,  and 
complex  process,  filled  with  substantial 
risk  and  expense.  The  purpose  of  this 
compensation  program  is  to  offer  all 
potential  claimants  a  more  expeditious, 
predictable,  and  less  complex 
alternative  to  that  process.  The 


Federal  Register /Vol.  66,  No.  214 /Monday,  November  5.  2001  /  Proposed  Rules 


55903 


Department  recognizes  that  imless  and 
imtil  it  can  provide  some  certainty  as  to 
how  the  compensation  award  program 
will  work,  some  claimants  may  be 
reluctant  to  commit  themselves  to  the 
Fimd  as  an  alternative  to  tort  awards. 

We  now  turn  to  a  set  of  specific  topics 
on  which  comment  is  solicited.  The  first 
four  topics  concern  the  Department's 
obligations  under  section  407(1  )-(4)  of 
the  Act.  The  remainder  discuss  key 
issues  that  may  also  be  the  subject  of 
regulatory  action. 

Topics  #16-2:  The  Forms  To  Be  Used 
in  Submitting  Claims  Under  This 
Progmm  and  the  Information  To  Be 
Included  on  the  Claims  Form 

Section  405(a)  of  the  statute 
establishes  some  specific  requirements 
with  respect  to  the  claims  form  and  the 
information  to  be  included.  The  law 
requires  the  Special  Master  to  develop 
a  claims  form  to  use  in  filing  claims  for 
compensation  under  this  program.  The 
Special  Master  is  to  ensure  that  the  form 
can  be  filed  electronically  if  practicable. 

The  form  must  include  a  statement  of 
the  factual  bases  for  eligibility  and  for 
the  amount  of  compensation  sought.  In 
addition,  the  form  is  to  request 
information  from  the  claimant  as  to:  (1) 
The  physical  harm  suffered  by  a  victim, 
or  information  confirming  the  death  of 
the  victim,  of  the  terrorist-related 
aircraft  crashes  of  September  1 1 ,  2001 : 

(2)  any  possible  economic  and 
noneconomic  losses  that  the  claimant 
suffered  as  a  result  of  the  crashes;  and 

(3)  any  collateral  sources  of 
compensation  the  claimant  has  received 
or  is  entitled  to  receive  as  a  result  of 
such  crashes. 

It  would  appear  that  these 
requirements,  combined  with  the 
statutory  time  frame  for  the  Special 
Master  to  reach  a  decision  once  a  claim 
is  filed,  contemplate  a  detailed  form  and 
filing,  including  submission  by  the 
claimant  of  supporting  documents  and 
relevant  medical  records.  Accordingly, 
the  Department  invites  comment  on 
whether  the  Special  Master  should 
determine  that  a  claim  has  not  been 
"filed"  in  those  circumstances  in  which 
the  Special  Master  determines  that  there 
is  insufficient  information  submitted  to 
permit  a  reasonably  informed 
determination  to  be  made.  Along  similar 
lines,  the  Department  invites  comments 
on  whether  there  are  actions  the  Special 
Master  should  be  required  to  take  before 
he  or  she  can  accept  a  claim,  or  deem 
a  claim  "filed." 

The  Department  welcomes  comment 
on  the  design  and  content  of  the  claims 
forms  in  light  of  the  statutory 
reqvurements.  Specific  comments  on 
m^ng  the  form  and  its  instructions 


readable  and  readily  available  are 
welcome. 

Topic  #3:  Procedures  for  Hearing  and 
the  Presentation  of  Evidence 

Section  405(b)(4)  provides  that  a 
claimant  has  the  right,  after  the  filing  of 
the  claim,  to  present  evidence  to  the 
office  of  the  Special  Master.  The  statute 
specifically  provides  that  the  claimant 
has  the  right  to  present  witness 
statements  and  documents,  the  right  to 
be  represented  by  an  attorney,  and  such 
other  due  process  rights  as  are 
determined  to  be  appropriate  by  the 
Special  Master. 

The  Department  solicits  comments  on 
the  procediu^s  to  be  used  in  taking  and 
evaluating  such  evidence.  In 
formulating  conunents,  commenters 
should  keep  in  mind  that  the  Act  gives 
the  Special  Master  a  very  limited  time 
to  evaluate  such  evidence  before  making 
a  decision:  Section  405(b)(3)  of  the 
statute  provides  that  the  Special  Master 
must  make  final  decisions  on  claims 
within  120  days  of  the  date  of  filing. 
Comments  as  to  whether  the  statute 
permits  the  Special  Master  to 
temporarily  halt  or  toll  the  running  of 
this  clock,  at  the  initiative  of  the 
claimant  or  otherwise,  are  welcomed.  In 
addition,  the  Department  invites 
comment  on  whether  the  Special  Master 
should  be  permitted  to  dismiss  a  claim 
as  not  properly  filed  for  lack  of  adequate 
supporting  information  and,  if  so, 
whether  an  individual  should  thereafter 
be  permitted  to  refile  the  claim. 

Among  other  matters,  the  Department 
welcomes  conunent  on  whether  every 
claimant  should  be  granted  an  oral 
hearing  or  whether  paper  hearings  may 
be  sufficient,  and  comments  on  what 
types  of  oral  hearing  may  be  practicable, 
consistent  with  the  statutory  deadlines. 
If  oral  hearings  are  provided,  should  the 
Special  Master  always  use  "hearing 
officers"  to  hear  witnesses  and  review 
written  evidence?  What  qualifications 
and  training  should  those  who  perform 
such  tasks  have?  In  addition,  the 
Department  welcomes  comment  on 
whether  there  are  other  specific  duties 
and  powers  that  should  be  delegated  to 
hearing  officers  (e.g.,  to  ask  questions  of 
the  claimant  or  witnesses,  to  request 
submissions  of  such  further  information 
as  the  hearing  officer  may  deem 
valuable  in  reaching  a  decision,  and/or 
to  prepare  recommended  decisions  for 
the  consideration  of  the  Special  Master). 

The  Department  welcomes  comment 
on  whether  claimants  should  have  the 
opportimity  to  appeal  directly  to  the 
Sp>ecial  Master  specific  "rulings"  or 
"working  decisions"  of  a  hearing  officer 
on  questions  that  arise  in  the  course  of 
his  or  her  evaluation  of  the  claim.  The 


Department  also  seeks  comment  on 
whether  it  is  authorized  to  enforce 
requests  made  by  the  hearing  officer  to 
third  parties  for  evidence  that  is 
necessary  to  a  proceeding — e.g., 
evidence  that  might  bear  on  whether  all 
aspects  of  the  claim  file  on  which  the 
decision  will  be  based  are  accurate  and 
complete.  The  Department  also 
welcomes  comment  on  whether  such 
proceedings  should  be  recorded, 
whether  such  proceedings  must  be  held 
in  a  location  convenient  to  the  claimant 
and  how  to  deal  with  scheduling 
conflicts,  and  whether  the  opportunity 
for  a  hearing  can  be  waived  by  a 
claimant  through  inaction  or 
unwarranted  delay. 

The  Department  particularly 
welcomes  comments  that  reference  the 
practices  or  experience  of  existing 
compensation  programs  with  respect  to 
the  hearing  of  evidence. 

Topic  #4:  Procedures  to  Assist  an 
Individual  in  Filing  and  Pursuing 
Claims  Under  This  Title 

The  statute  does  not  provide  guidance 
on  what  actions  the  Special  Master  is  to 
take  to  assist  claimants  in  filing  and 
pursuing  claims.  However,  the 
Department  believes  that  it  is  important 
that  claimants  be  able  to  proceed 
without  economic  experts.  Accordingly, 
the  Department  welcomes  any  and  all 
suggestions  as  to  how  it  can  assist 
claimants,  including  suggestions  for 
office  locations,  toll-free  phone  lines, 
outreach  meetings,  and  newsletters, 

In  addition,  the  Department  welcomes 
comments  on  whether  the  Special 
Master  has  the  authority  to  limit  the 
types  and  amounts  of  fees  that  can  be 
charged  by  legal  counsel,  accountants, 
experts  or  others  who  are  retained  by 
claimants  to  assist  them  in  filing  and 
pursuing  compensation  claims,  and 
whether  such  fees  can  and  should  be 
paid  by  the  Special  Master  directly  out 
of  compensation  awards.  The 
Department  welcomes  information 
about  practices  in  this  regard  with 
respect  to  other  federal  compensation 
programs,  and  welcomes  specific 
suggestions  on  any  appropriate  fee 
schedule  or  policy.  The  Department  also 
welcomes  comments  on  what 
limitations,  if  any,  the  rules  should 
impose  on  non-attorney,  non-claimant 
representatives'  participation  in  filing 
claims  and  in  subsequent  proceedings. 

The  Department  is  also  interested  in 
comments  as  to  whether  it  needs  to  take 
any  actions  to  ensure  that  individuals 
who  have  the  option  of  filing  a 
compensation  claim  with  this  program 
are  not  improperly  solicited  or 
influenced  by  those  with  an  interest  in 
having  them  make  such  an  election. 
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Topic  #5:  Claimant  Eligibility 

Section  405(b)  of  the  statute  requires 
the  Special  Master  to  determine  whether 
a  claimant  is  an  "eligible  individual" 
under  section  405(c).  "Eligibility,"  in 
turn,  is  defined  to  include:  (i)  victims 
(other  than  the  terrorists)  aboard 
American  Airlines  flights  11  and  77  and 
United  Airlines  flights  93  and  175;  or 
(ii)  victims  who  were  "present  at"  the 
World  Trade  Center,  the  Pentagon,  or 
the  site  of  the  eurcraft  crash  at 
Shanksville,  Pennsylvania  at  the  time  or 
in  the  immediate  aftermath  of  the 
crashes,  and  who  suffered  physical 
harm  or  death  as  a  result  of  such  an  air 
crash.  The  Department  seeks  comment 
on  whether  a  Departmental  regulation  or 
a  statement  of  policy  by  the  Special 
Master  would  be  appropriate  to  clarify 
these  criteria  and,  if  so,  what  those 
criteria  should  be. 

Public  commentators  have  suggested 
differing  interpretations  of  the  statutory 
terms  "present  at,"  "physical  harm." 
and  "immediate  aftermath."  The 
Department  invites  comment  on  the 
appropriate  scope  of  each  of  those 
terms.  In  particular,  how  should 
"present  at"  be  interpreted?  Should  the 
term  "physical  harm"  be  limited  to 
serious  injuries,  as  it  is  under  some 
other  no-fault  compensation  schemes 
(see,  e.g.,  N.Y.  Insurance  Law  §5102  (d) 
(McKinney  2000]),  or  should  it  be 
construed  more  broadly?  Further, 
should  "physical  harm"  be  limited  to 
currently  identifiable  injiules?  Can  and 
should  the  program  address  latent,  but 
not  yet  evident,  harm?  What 
documentation  or  other  evidence  should 
be  required  by  the  Special  Master  as  to 
the  claimant's  presence  at  the  World 
Trade  Center  or  physical  harm  resulting 
fi-om  the  air  crash?  Moreover,  what 
documentation  or  other  evidence  should 
the  Special  Master  seek  to  verify  the 
identify  of  those  lost  for  whom  claims 
are  filed?  Finally,  what  duration  of  time 
is  intended  by  the  statutory  phrase 
"immediate  aftermath"? 

Section  405(c)(2)(C)  provides  that  the 
"personal  representative"  of  an  eligible 
decedent  is  the  appropriate  person  to 
file  a  claim  on  a  decedent's  behalf.  The 
Department  seeks  comment  on  whether 
a  Departmental  regulation  or  a  statement 
of  policy  by  the  Special  Master  would 
be  appropriate  to  clarify  questions 
concerning  personal  representatives,  for 
example: 

•  Whether  the  Special  Master  should 
require  that  all  those  who  consider 
themselves  to  be  survivors  of  someone 
lost  in  the  crashes  be  notified  of  a  claim 
by  a  "personal  representative"; 

•  Whether  the  Special  Master  should 
require  that  the  "personal 


representative"  identify  all  those  who 
consider  themselves  to  be  survivors  of 
someone  lost  in  the  crashes  and  obtain 
from  each  a  signed  statement  waiving 
the  right  to  litigation  prior  to  the 
acceptance  of  a  claim; 

•  Whether  the  Special  Master  can, 
within  the  brief  statutory  period 
identified  by  the  statute,  determine  who 
among  different  claimants  is  the 
appropriate  "personal  representative"; 

•  Whether  the  Special  Master  should, 
in  any  matter  involving  a  dispute  as  to 
the  identify  of  the  "personal 
representative,"  require  prior 
adjudication  and  judgment  by  a  state 
coiul  of  competent  jurisdiction;  and 

•  Whether  the  Special  Master  should 
make  determinations  of  compensation 
for  claimants  and  escrow  payment  imtil 
disputes  regarding  the  identity  of  the 
"personal  representative"  can  be 
resolved  by  a  court  of  competent 
jiuisdiction. 

Topic  #6:  Nature  and  Amount  of 
Compensation 

Section  405(b)  of  the  statute  indicates 
that  the  Special  Master  shall  determine 
the  amount  of  compensation  based  on 
"the  harm  to  the  claimant,  the  facts  of 
the  claim,  and  the  individual 
circumstances  of  the  claimant."  Yet 
each  of  the  perhaps  thousands  of 
determinations  must  be  made  in  a  very 
short  period  of  time.  Moreover,  such 
determinations  should  be  founded  on 
consistent  and  clear  principles  that  treat 
each  claimant  fairly.  The  Department 
invites  comments  diat  identify  the 
practical  means  to  achieve  these  results 
all  within  the  very  short  time  period 
that  Congress  has  permitted.  Among 
other  topics,  the  Department  would 
welcome  comment  on  whether  and  how 
schedules  or  statistical  methodologies 
should  be  developed  and  used  in 
reaching  a  determination  for  each 
claimant  within  the  mandated  time 
period.  In  addition,  comments  are 
welcomed  on  whether  publication  of 
such  schedules  or  hypothetical  or 
presumptive  awards  for  classes  of 
individuals  would  assist  potential 
claimants  in  determining  whether  to 
file. 

Economic  Loss:  As  indicated  above, 
the  Department  is  of  the  view  that  the 
Special  Master  should  not  require  that 
any  claimant  employ  any  experts  on ' 
economic  or  other  theories  of  losses.  It 
may  therefore  be  appropriate  for 
regulations  to  draw  on  available 
information  from  appropriate  specialists 
in  relevant  fields  to  analyze  economic 
losses.  The  Department  invites  comment 
regarding  the  necessary  qualifications 
for  such  specialists,  the  data  that  should 
be  utilized,  the  methodologies  that 


should  be  employed  in  analyzing 
economic  losses,  the  documentation 
that  should  be  required  for  every 
claimant,  and  how  state  law  should  bear 
upon  such  determinations.  In  addition, 
the  Department  invites  comments  on 
how  to  address  the  economic  losses  of 
individuals  whose  lost  future  income 
streams  would  have  been  highly 
contingent,  variable,  or  impredictable. 

Noneconomic  Losses:  Section  402(7) 
lists  several  fypes  of  noneconomic 
losses  that  should  be  considered.  The 
Department  invites  comments  regarding 
whether,  and  in  what  manner,  the 
Special  Master  can  or  should  draw 
meaningful  distinctions  between 
individuals  who  died  in  different 
locations  and,  similarly,  whether  the 
Special  Master  can  or  should  draw 
meaningful  distinctions  between 
individuals  who  suffered  similar 
injuries.  The  Department  also  invites 
comments  on  whether  the  Department 
should  issue  regulations  determining 
the  amount  of  noneconomic  loss  for 
classes  of  similarly  situated  individuals 
or  whether,  instead,  the  Special  Master 
should  determine  all  noneconomic  loss 
on  a  detailed  claim-by-claim  basis. 
Further,  what  facts  and  circumstances 
should  be  considered  in  determining 
noneconomic  losses  for  each  individual, 
and  what  standards  should  be 
employed? 

Collateral  Sources:  Section  405(b)(6) 
provides  that  the  Special  Master  shall 
reduce  the  amoimt  of  compensation  by 
the  amount  of  the  collateral  source 
compensation  the  claimant  has  received 
or  is  entitled  to  receive  as  a  result  of  the 
terrorist-related  aircraft  crashes  of 
September  11,  2001.  The  Department 
invites  conunents  on  how  to  determine 
what  constitutes  a  "collateral  soiuce" 
for  piuposes  of  this  provision,  and  other 
related  issues.  For  example,  the 
Department  appreciates  the  strong 
policy  reasons  for  excluding  charitable 
contributions  from  the  definition  of 
"collateral  sources"  and  invites 
comment  regarding  whether  the  Act 
indeed  permits  the  Department  to 
exclude  such  contributions  from  the 
definition.  Similarly,  the  Department 
invites  comments  on  whether  "in  kind" 
and/or  material  contributions  could  or 
should  be  considered  collateral  sources. 
Finally,  the  Department  invites 
comments  on  how  to  determine  whether 
potential  futiire  collateral  source 
payments  are  ones  that  individuals  are 
"entitled  to  receive"  for  purposes  of 
Section  405(b)(6). 

Fraud  Prevention  Measures 

The  Department  is  committed  to 
preventing  and  prosecuting  any 
fraudulent  attempts  to  collect  from  the 
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Fund.  The  Department  therefore  invites 
comments  regarding  any  measures  that 
the  Department  should  take  to  prevent 
and  detect  fraud. 

Other  Topics  for  Comment 

The  Department  reiterates  that  it 
welcomes  public  conmients  on  any  and 
all  aspects  of  the  administration  of  the 
fund. 

Application  of  Various  Laws  and 
Executive  Orders  to  This  Rulemaking 

There  are  a  number  of  laws  and 
Executive  Orders  whose  provisions  may 
have  implications  for  this  rulemaking 
process.  Due  to  the  preliminary  nature 
of  this  notice,  it  does  not  address  these 
requirements.  Nonetheless,  the 
Department  welcomes  comments  that 
will  help  it  address  the  applicabilify  of 
any  laws  or  Executive  Orders  to  future 
ndemaking  under  the  Act. 

Dated:  November  1,  2001. 
John  Ashcroft, 

Attorney  General. 

[FR  Doc.  01-27821  Filed  11-1-01;  2:54  pm] 

BILUNO  CODE  4410-12-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-7096-6] 
RIN  2060-AJ69 

Revision  to  the  Requirements  on 
Variabiiity  in  the  Composition  of 
AddKives  Certified  Under  the  Gasoline 
Deposit  Control  Program;  Proposed 
Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Deposits  that  form  in 
gasoline- fueled  motor  vehicle  engines 
and  fuel  supply  systems  have  been 
shown  to  increase  emissions  of  harmful 
air  pollutants.  All  gasoline  used  in  the 
U.S.  must  contain  additives  that  have 
been  certified  with  EPA  as  effective  in 
limiting  the  formation  of  such  deposits. 
Chiring  certification,  additive 
manufacturers  must  provide  EPA  with 
information  on  additive  composition. 
To  ensure  that  in-use  additives  meet 
EPA  requirements,  manufactiu«rs  are 
required  to  limit  variation  in  the 
composition  of  additive  production 
batches  frt)m  that  reported  during 
certification. 

Today's  action  proposes  changes  to 
the  information  that  must  be  provided 
on  additive  composition  by  the 
manufacturer  at  the  time  of  certification. 


We  are  also  proposing  clarifications  to 
the  requirements  associated  with 
limiting  variability  in  additive 
production  batches.  These  changes 
would  address  additive  manufacturer 
concerns  that  compliance  with  the 
existing  requirements  would  be 
burdensome  and  difficult,  while 
maintaining  the  emissions  control 
benefits  of  the  gasoline  deposit  control 
program. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  we  are 
making  these  regulatory  changes  as  a 
direct  final  rule  without  a  prior  proposal 
because  we  view  these  changes  as 
noncontroversial  revisions  and 
anticipate  no  adverse  conunent.  We 
have  explained  our  reasons  for  these 
revisions  in  the  preamble  to  the  direct 
final  rule.  If  we  receive  no  adverse 
comment,  we  will  not  take  further 
action  on  this  proposed  rule.  If  we 
receive  adverse  conunent,  we  will 
withdraw  the  amendments,  paragraphs, 
or  sections  of  the  direct  final  rule 
receiving  such  comment  and  those 
amendments,  paragraphs,  or  sections 
will  not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  We  are  not  planning  to  hold 
a  public  hearing  regarding  this  action. 

DATES:  Written  conunents  must  be 
received  by  January  4,  2002. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate  if  possible)  to 
Public  Docket  No.  A-2001-15,  at:  Air 
Docket  Section,  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 
No.  A-2001-15,  First  Floor,  Waterside 
Mall,  Room  M-1500,  401  M  Street  SW.. 
Washington,  DC  20460  (Telephone  202- 
260-7548;  Fax  202-260-4400).  We  also 
request  that  a  copy  of  the  conunents  be 
sent  to  Jeff  Herzog  by  mail  at,  U.S.  EPA, 
Assessment  and  Standards  Division, 
2000  Traverwood  Drive,  Ann  Arbor,  MI 
48105-2498,  or  by  E-Mail  at 
herzog.jeffSiepa.gov 

This  proposed  rule  and  the 
accompanying  direct  final  rule  are 
available  electronically  on  the  day  of 
publication  from  the  EPA  Federal 
Register  internet  Web  site  listed  below. 
Prepublication  electronic  copies  of  these 
notices  are  also  available  from  the  EPA 
Office  of  Transportation  and  Air  Qualify 
Web  site  listed  below.  This  service  is 
bee  of  charge,  except  for  any  cost  that 
you  already  incur  for  internet 
connectivity. 

Federal  Register  Web  Site: 


http://www.epa.gov/docs/fedrgstr/EPA~ 

AIR/  (Either  select  desired  date  or  use 

Search  featiue.) 

Office  of  Transportation  and  Air 
Qualify  Web  Site: 
http://www.epa.gov/otaq/  (Look  in 

"What's  New"  or  under  the  specific 

rulemaking  topic.) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Herzog,  U.S.  Environmental  Protection 
Agency,  Assessment  and  Standards 
Division,  2000  Traverwood,  Ann  Arbor, 
MI,  48105-2498.  Telephone  (734)  214- 
4227;  Fax  (734)  214-4816;  E-Mail 
herzog.jeff@epa.gov 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  proposes  changes  to 
the  requirements  on  variability  in  the 
composition  of  additives  certified  under 
the  gasoline  deposit  control  additive 
program.  For  further  information, 
including  the  rationale,  administrative 
requirements,  statutory  authority,  and 
regulatory  text  for  these  technical 
amendments,  please  see  the  information 
provided  in  the  direct  final  acUon  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Administrative  Requirements 

A.  Administrative  Designation 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
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under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

B.  Regulatory  Flexibility 

EPA  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  rule.  Today's  proposed  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Today's  rule  would  simplify  the 
requirements  for  additive  manufactiorers 
under  the  gasoline  deposit  control 
program  and  would  not  impose  any 
significant  new  requirements.  The 
regulatory  changes  in  today's  rule 
would  reduce  the  burden  of  compliance 
for  all  affected  parties. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
fisderal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  to  accompany  any 
proposed  and  final  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditures  by  state,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
for  any  one  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  r^ulatory  requirements. 

Today's  rule  contains  no  federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments.  This 
proposed  rule  would  impose  no 
enforceable  duties  on  any  of  these 
governmental  entities.  Nothing  in  the 
regidatory  provisions  in  this  proposed 
rule  would  significantly  or  uniquely 
affect  small  governments.  EPA  has 
determined  that  this  rule  does  not 
contain  a  federal  mandate  that  may 
result  in  expenditiu^s  of  $100  million  or 
more  in  any  one  year  for  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
The  amendments  contained  in  diis 
proposed  rule  would  simplify  the 
requirements  imder  the  gasoline  deposit 
control  program,  and  do  not  impose  any 
significant  new  requirements. 

D.  Compliance  With  the  Paperwork 
Reduction  Act 

Today's  proposed  rule  would  not 
impose  any  new  information  collection 
burden.  No  new  information  collection 
requirements  would  result  from  the 
implementation  of  the  provisions  which 
are  the  subject  of  this  action. 

The  Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements  of 
the  EPA's  Gasoline  Deposit  Control 
Additive  Program  contained  in  40  CFR 
Part  80  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0275  (EPA  ICR 
No.  1655.04).  Today's  proposed  rule 
would  not  result  in  a  change  in  the 
requirements  contained  in  this  ICR. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  the  ICR  documents  may  be 
obtained  fi'om  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (mail  code  2136);  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 


Include  the  ICR  and/or  OMB  number  in 
any  correspondence. 

E.  Compliance  With  Executive  Order 
13045  • 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

F.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FH  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

G.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

On  January  1,  2001,  Executive  Order 
13084  was  superseded  by  Executive 
Order  13175.  However,  this  proposed 
rule  was  developed  during  the  period 
when  Executive  Order  13084  was  still  in 
force,  and  so  tribal  considerations  were 
addressed  under  Executive  Order  13084. 
In  the  event  that  adverse  comments  are 
received  on  this  proposal,  we  will 
address  any  such  comments  received  in 
a  subsequent  final  rule  based  onthe 
proposed  rule.  Development  of  such  a 
subsequent  final  rule  will  address  tribal 
considerations  under  Executive  Order 
13175.  ^ 

Under  Executive  Order  1 3084 ,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  U  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenunents,  a  sunmiary  of  the  natiire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  imiquely  affect  their 
communities." 

This  proposed  rule  would  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  As  noted  above,  this 
proposed  rule  would  make  minor 
technical  changes  to  federal  regulations 
that  would  be  implemented  at  the 
federal  level  and  affects  only  obligations 
on  private  industry.  Accordingly,  the 
requirements  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
would  be  otherwise  impractical. 
Volimtary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  NTTAA 
directs  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standcirds.  This  proposed  rule  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
volimtary  consensus  standards. 

/.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Section 
211(d)(4)(A)  of  the  CAA  prohibits  States 
firom  prescribing  or  attempting  to 
enforce  controls  or  prohibitions 


respecting  any  fuel  characteristic  or 
component  if  EPA  has  prescribed  a 
control  or  prohibition  applicable  to  such 
fuel  characteristic  or  component  under 
Section  211(c)(1)  of  the  Act.  This  rule 
merely  modifies  existing  EPA  detergent 
additive  standards  and  therefore  will 
merely  continue  an  existing  preemption 
of  State  and  local  law.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

List  of  Subiects  in  40  CFR  Part  80 

Environmental  protection,  Fuel 
additives,  Gasoline  deposit  control 
(detergent)  additives.  Gasoline,  Motor 
vehicle  pollution.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  24.  2001. 
Christine  Todd  Whitman, 
i4d/ni7ijstrator. 

[FR  Doc.  01-27589  Filed  11-2-01;  8:45  am] 
BHXmG  COOC  S560-6&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
tFRL-7097-21 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorftias  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  a 
portion  of  the  Sangamo  Weston/Twelve 
Mile  Creek/Lake  Hartwell  (Sangamo) 
Superfund  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (US 
EPA),  Region  4,  announces  its  intent  to 
partially  delete  a  portion  of  the 
Sangamo  Superfund  Site,  located  in 
Pickens,  South  Carolina,  from  the 
National  Priorities  List  (NPL)  and  is 
only  requesting  adverse  public 
comment(s)  on  this  notice.  The 
proposed  partial  deletion  is  for  the 
Dodgens  remote  property  which  is 
located  within  a  few  miles  of  the  main 
plant  property.  The  NPL,  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  is 
appendix  B  of  40  CFR  part  300,  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan. 


The  EPA  and  the  State  of  South  Carolina 
Department  of  Health  and 
Environmental  Control  have  determined 
that  all  appropriate  response  actions 
under  CERCLA  have  been  completed  for 
the  Dodgens  remote  property.  However, 
this  deletion  does  not  preclude  future 
actions  under  CERCLA.  In  the  "Rules 
and  Regulations"  section  of  today's 
Federal  Register,  we  are  publishing  a 
direct  final  notice  of  deletion  of  the 
Dodgens  portion  of  the  Sangamo 
Superfund  Site  without  prior  notice  of 
intent  to  delete  because  we  view  this  as 
a  noncontroversial  revision  and 
anticipate  no  adverse  comments.  We 
have  explained  our  reasons  for  this 
deletion  in  the  preamble  to  the  direct 
final  notice  of  deletion.  If  we  receive  no 
adverse  comment(s),  we  will  not  take 
further  action  on  this  notice  of  intent  to 
delete.  If  we  receive  adverse 
coniment{s),  we  will  withdraw  the 
direct  final  notice  of  deletion  and  it  will 
not  take  effect.  We  will,  as  appropriate, 
address  all  public  comments  in  a 
subsequent  final  deletion  notice  based 
on  this  notice  of  intent  to  delete.  We 
will  not  institute  a  second  comment 
period  on  this  notice  of  intent  to  delete. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  For  additional 
information,  see  the  direct  final  notice 
of  deletion  which  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 
DATES:  Comments  concerning  this 
notice  of  intent  to  partially  delete  a 
portion  of  the  Sangamo  Site  must  be 
received  by  January  4.  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Sheri  Cresswell.  US  EPA, 
Region  4,  61  Forsyth  St.,  WD-NSMB. 
SW.  Atlanta,  GA.  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  either  Sheri  Cresswell 
(Remedial  Project  Manager)  at  803-696- 
4171  or  Tiki  Whitfield  (Community 
Relations  Coordinator)  at  l-«00-435- 
9233  or  404-562-8530. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories 

Repositories  have  been  established  to 
provide  detailed  information  concerning 
this  decision  at  the  following  addresses: 
U.S.  EPA,  Region  4  Superfund  Records 
Center,  61  Forsyth  St.,  SW..  Atlanta.  GA. 
30303,  attn:  Ms.  Debbie  )ourdan.  (404) 
562-8862;  R.M.  Cooper  Library, 
Clemson  University.  South  Palmetto 
Boulevard.,  Clemson.  SC.  (864)  656- 
5174;  Pickens  County  Public  Library, 
Easley  Branch,  110  West  First  Avenue. 
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Easley,  SC  (864)  850-7077;  and  Hart 
County  Library.  150  Benson  Street, 
Hartwell,  GA  (706)  376-4655. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Hazardous 
waste. 

Authority:  33  U.S.C.  1321(cX2):  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580;  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  September  28.  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  01-27464  Filed  11-2-01;  8:45  am] 
BKIMG  COOe  6560-M-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heaitti  Resources  and  Services 
Administration 

42  CFR  Part  100 
RIN  0906-AA55 

National  Vaccine  Injury  Compensation 
Program:  Revisions  and  Additions  to 
the  Vaccine  Injury  Table 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Proposed  rule;  notice  of  public 

hearing. 

SUMMARY:  This  document  announces  a 
public  hearing  to  receive  information 
and  views  on  the  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled  "National 
Vaccine  Injury  Compensation  Program: 
Revisions  and  Additions  to  the  Vaccine 
Injury  Table." 

DATES:  The  public  hearing  will  be  held 
on  December  6,  2001,  from  10  a.m.  to  12 
p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  in  Conference  Room  C  in  the 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  E.  Balbier.  Jr.,  Director,  Division 
of  Vaccine  Injury  Compensation,  at 
(301) 443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  has  made  findings  as  to  a 
condition  that  can  reasonably  be 
determined  in  some  circumstances  to  be 
caused  by  vaccines  containing  live,  oral, 
rhesus-based  rotavirus.  Based  on  these 
'findings,  the  Secretary  proposes  to 
amend  the  Vaccine  Injury  Table  (Table) 
by  adding  to  the  Table  vaccines 
containing  live,  oral,  rhesus-based 
rotavirus  as  a  distinct  category,  with 
intussusception  listed  as  a  covered 
Table  injury.  This  proposal  is  based 


upon  the  recommendation  by  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  that  Rotashield,  the 
only  U.S.-licensed  rotavirus  vaccine,  no 
longer  be  administered  to  infants  in  the 
United  States  based  on  review  of  data 
indicating  a  strong  association  between 
Rotashield  and  intussusception  in  the  1 
to  2  weeks  following  vaccination. 

The  Secretary  furtner  proposes  the 
following  amendments:  (1)  Removing 
residual  seizure  disorder  from  the 
Table's  Qualifications  and  Aids  to 
Interpretation;  (2)  removing  hemophilus 
influenzae  type  b  polysaccharide 
(unconjugated)  vaccines  from  the  Table; 
(3)  removing  early  onset  Hib  disease 
from  the  Table's  Qualifications  and  Aids 
to  Interpretation;  and  (4)  adding 
pneumococcal  conjugate  vaccines  to  the 
Table  with  no  condition  specified.  This 
latter  item  is  based  upon  the  CDC's 
recent  recommendation  of  this  vaccine 
for  routine  administration  to  children, 
as  well  as  the  enactment  of  the  excise 
tax  for  this  category  of  vaccines. 

These  proposed  changes  would  have 
effect  only  for  petitions  for 
compensation  under  the  National 
Vaccine  Injury  Compensation  Program 
(VICP)  filed  after  the  amendments  to  the 
existing  regulations  become  effective. 

The  NPRM  was  published  in  the 
Federal  Register.  July  13,  2001:  Vol.  66, 
No.  135.  Pages  36735-36739.  The  public 
comment  period  closes  January  9,  2002. 

A  public  hearing  will  be  held  during 
the  180-day  public  comment  period. 
This  hearing  is  to  provide  an  open 
forum  for  the  presentation  of 
information  and  views  concerning  all 
aspects  of  the  NPRM  by  interested 
persons. 

In  preparing  a  final  regulation,  the 
Secretary  will  consider  the 
administrative  record  of  this  hearing 
along  with  all  other  written  comments 
received  during  the  comment  period 
specified  in  the  NPRM.  Individuals  or 
representatives  of  interested 
organizations  are  invited  to  participate 
in  the  public  hearing  in  accord  with  the 
schedule  and  procediues  set  forth 
below. 

The  hearing  will  be  held  on  December 
6,  2001,  beginning  at  10  a.m.,  in 
Conference  Room  C  in  the  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland.  20857.  Upon  entering  the 
Parklawn  Building,  persons  who  wish  to 
attend  the  hearing  will  be  required  to 
call  Ms.  Emma  Boyd  at  (301)  443-6593 
to  be  escorted  to  Conference  Room  C. 

The  presiding  officer  representing  the 
Secretary,  HHS  will  be  Mr.  Thomas  E. 
Balbier,  Jr.,  Director,  Division  of  Vaccine 
Injury  Compensation,  Office  of  Special 
Programs  (OSP),  Health  Resources  and 
Services  Administration. 


Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Department  of  Health  and 
Human  Services  (HHS)  on  or  before 
November  16,  2001.  The  notice  should 
be  mailed  to  Division  of  Vaccine  Injury, 
OPS,  Rm  8A-46,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland, 
20857.  To  enstire  timely  handling  any 
outer  envelope  should  be  clearly 
marked  "NPRM  Hearing."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  nimiber,  any  business  or 
organizationcil  affiliation  of  the  person 
desiring  to  make  a  presentation,  a  brief 
summary  of  the  presentation,  and  the 
approximate  time  requested  for  the 
presentation.  Groups  that  have  similar 
interests  should  consolidate  their 
comments  as  part  of  one  presentation. 
Time  available  for  the  hearing  will  be 
allocated  among  the  persons  who 
properly  file  notices  of  participation.  If 
time  permits,  interested  parties 
attending  the  hearing  who  did  not 
submit  a  notice  participation  in  advance 
will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  writing  may  give  oral 
notice  of  participation  by  calling  Mr. 
Thomas  E.  Balbier,  Jr.,  Director,  Division 
of  Vaccine  Injury  Compensation,  at 
(301)  443-6593  no  later  than  November 
16,  2001.  Those  persons  who  give  oral 
notice  of  participation  should  also 
submit  written  notice  containing  the 
information  described  above  to  HHS  by 
the  close  of  business  November  19, 
2001. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  HHS  will  schedule  each 
appearance  and  notify  each  participant 
by  mail  or  telephone  of  the  time  allotted 
to  the  person(s)  and  the  approximate 
time  the  person's  oral  presentation  is 
scheduled  to  begin. 

Written  comments  and  transcript  of 
the  hearing  will  be  made  available  for 
public  inspection  as  soon  as  they  have 
been  prepared,  on  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m.  at  the  Division  of 
Vaccine  Injury  Compensation,  Room 
8A-46,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

Dated:  October  29.  2001. 
Elizabeth  M .  Duke, 

Acting  Administrator. 

[FR  Doc.  01-27645  Filed  11-2-01;  8:45  am) 

BIUJNO  COM  4ia5-15-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  216 

[Docket  No.  011011247-1247-01;  i.D. 
082701 E] 

BIN  064S-AP62 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Rocket  Launches  from 
the  Kodlak  Launch  Complex,  Kodiak 
Island,  AK 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  receipt  of  a  petition  for 
regulations  and  an  application  for  a 
small  take  exemption;  request  for 
comment  and  information. 

SUMMARY:  NMFS  has  received  a  request 
from  the  Alaska  Aerospace 
Development  Corporation  (AADC)  for  a 
Letter  of  Authorization  (LOA)  to  take 
small  numbers  of  marine  mammals 
incidental  to  rocket  launches  from  the 
Kodiak  Launch  Complex  (KLC),  Kodiak 
Island,  AK.  In  order  to  issue  an  LOA, 
regulations  must  first  be  established.  As 
a  result  of  that  request,  NMFS  is 
considering  whether  to  propose 
regulations  that  would  authorize  the 
incidental  taking  of  a  small  number  of 
marine  mammals.  In  order  to  issue  such 
regulations,  NMFS  must  determine  that 
these  takings  will  have  a  negligible 
impact  on  the  affected  species  and 
stocks  of  marine  mammals  and  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  marine  mammal 
species  or  stocks  for  subsistence  uses. 
I^MFS  invites  conunents  and 
suggestions  on  the  content  of  the 
regulations. 

DATES:  Comments  and  information  must 
be  received  no  later  than  December  5, 
2001. 

ADDRESSES:  Comments  should  be 
addressed  to  Donna  Wieting,  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3225.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet.  A  copy  of  the  application  may 
be  obtained  by  writing  to  this  address  or 
by.  telephoning  one  of  the  contacts  listed 
here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Simona  P.  Roberts,  (301)  713-2322,  ext 
106  or  Brad  Smith,  (907)  271-3023. 


SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  manunals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review  and  comment. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 
As  new  information  is  developed, 
through  monitoring,  reporting,  or 
research,  the  regulations  may  be 
modified,  in  whole  or  in  part,  after 
notice  and  opportunity  for  public 
review. 

Summary  of  Request 

On  July  26,  2001,  NMFS  received  a 
request  from  AADC  for  an  LOA  to  take, 
by  harassment,  small  numbers  of  marine 
mammals,  specifically  Steller  sea  lions 
(Eumetopias  jubatus),  incidental  to  the 
laimch  of  rockets  frvm  KLC  on  Kodiak 
Island,  Alaska. 

Specified  Activities  and  Geographic 
Area 

KLC  is  a  commercial  rocket  launch 
complex  owned  and  operated  by  the 
State  of  Alaska  through  AADC.  It 
occupies  43  acres  (174  kilometers,  km^) 
within  a  3,100  acre  (12,545  km^)  parcel 
of  state-owned  lands  on  the  eastern  side 
of  Kodiak  Island  on  the  Narrow  Cape 
peninsula.  KLC  was  designed  to 
accommodate  a  variety  of  small,  solid 
rocket  motors  including  such  vehicles 
as  the  Minuteman  II,  Taurus,  Conestoga, 
and  Athena  (Lockheed  Martin  Laimch 
Vehicle).  The  largest  vehicle  that  can  be 
launched  firom  KLC  is  the  Athena-2 
(Lockheed  Martin  Vehicle-2). 


To  date,  three  rockets  have  been 
launched  from  KLC.  The  first  two 
launches  (November  1998  and 
September  1999)  were  part  of  the  U.S. 
Air  Force  (USAF)  atmospheric 
interceptor  technology  (ait)  program  and 
the  third  (March  2001)  was  part  of  the 
USAF  Quick  Reaction  Launch  Vehicle 
(QRLV)  program.  All  three  launches 
were  done  in  support  of  suborbital 
Department  of  Defense  (DoD)  missions 
and  involved  very  small  vehicles 
composed  of  motors  from 
decommissioned  USAF  Minuteman  I  or 
II  launch  vehicles  and  a  Castor  IV 
motor. 

The  facility  is  licensed  to  launch  up 
to  nine  rockets  per  year,  and  has  two 
more  scheduled  launches  in  2001.  The 
first  2001  launch  will  be  an  orbital 
commercial  space  launch  of  an  Athena 
I  and  the  second  2001  launch  will  be  a 
DoD  Strategic  Target  System  (STARS) 
launch  imder  the  auspices  of  the  U.S. 
Army  Space  and  Missile  Defense 
Command.  STARS  vehicles  will  include 
first-  and  second-stage  Polaris  A3 
boosters  and  a  third-stage  Orbus-1 
booster.  Three  launches  are  anticipated 
in  2002.  one  in  the  USAF's  QRLV 
program  and  two  in  the  U.S.  Army 
STARS  program. 

Launch  operations  at  ICLC  are 
authorized  under  license  from  the 
Federal  Aviation  Administration,  Office 
of  Associate  Administrator  for 
Commercial  Space  Transportation  (AST) 
in  accordance  with  the  facility's 
Environmental  Assessment  (EA)  and 
stipulations  in  the  EA's  Finding  of  No 
Significant  Impact  (FONSI,  61  FR 
32884,  June  25,  1996).  These 
stipulations  included  a  requirement  to 
develop  a  Natural  Resource 
Management  Plan  to  address  monitoring 
and  mitigation  activities  for  protected 
species  in  the  area.  This  plan  was 
developed  in  coordination  with  NMFS 
utilizing  comparison  of  anticipated 
sound  pressure  levels  from  rocket 
motors  to  be  launched  bom  KLC  with 
documented  marine  mammal 
disturbance  responses  to  such  noise. 

Anticipated  Impacts  on  Marine 
Mammals  and  Their  Habitat 

Launch  operations  are  a  major  source 
of  noise.  The  operation  of  launch 
vehicle  engines  produces  significant 
sound  levels.  Generally,  four  types  of 
noise  occur  during  a  launch.  They  are: 
(1)  combustion  noise  from  launch 
vehicle  chambers;  (2)  jet  noise  generated 
by  the  interaction  of  the  exhaust  jet  and 
the  atmosphere;  (3)  combustion  noise 
from  the  post-burning  of  combustion 
products;  and  (4)  sonic  booms. 

The  Natural  Resource  Management 
Plan  includes  an  Environmental 
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Monitoring  Plan  that  requires 
monitoring  of  Steller  sea  lions  be  done 
at  the  seasonally  occupied  (during  late 
June  to  early  October  only),  non- 
breeding  haul-out  on  Ugak  Island. 
Specifically,  the  Monitoring  Plan 
requires  that  AAE)C  conduct  pre-  and 
post-launch  aerial  surveys,  as  well  as 
real-time  video  monitoring  and  rocket 
motor  noise  measurements  on  the  Ugak 
Island  Steller  sea  lion  haul-out.  The 
Ugak  haul-out  is  located  approximately 
2  miles  (3.2  km)  from  Narrow  Cape  and 
about  3.5  miles  (5.6  km)  from  the  laimch 
pad  on  a  narrow  sand  spit  on  the  north 
side  of  the  Island  facing  the  KLC.  This 
is  the  only  haul-out  site  within  the 
Narrow  Cape  region  that  has  the 
potential  to  be  impacted  by  the  sights 
and  soimds  of  rocket  launches  from 
KLC. 

Harbor  seals  [Phoca  vitulina)  haul  out 
on  the  southeast  side  of  Ugak  Island,  but 
this  area  is  sheltered  from  direct  sight  of 
KLC  by  a  300  foot  (9.1  meter,  m)  tall 
island  cliff  and  receives  heavy  surf  that 
creates  a  lot  of  background  ambient 
noise.  Because  of  the  ambient  noise 
levels  at  this  site,  the  heavy  surf  often 
interferes  with  the  ability  of  an  animal 
to  detect  a  sound  even  when  that  sound 
is  above  its  absolute  hearing  threshold 
(Richardson  et  al.,  1995).  Therefore,  it 
seems  unlikely  that  harbor  seals, 
because  of  the  location  of  their  haul-out, 
would  hear  noise  associated  with  rocket 
launches  from  KLC. 

During  the  September  1999  ait 
laimch,  Steller  sea  lions  were  observed 
on  the  Ugak  Island  haul-out  pre-laimch. 
Post-launch,  the  sea  lions  were  observed 
in  the  water  immediately  offshore 
approximately  1  hour  after  the  rocket 
was  launched.  Video  documentation 
was  made  of  the  haul-out  area  pre- 
laimch  but  failed  during  the  launch,  so 
no  direct  stimulus-response  data  tying 
sea  lion  behavior  to  rocket  noise  could 
be  made.  However,  the  pre-launch  video 
showed  a  stampede  off  the  haul-out 
approximately  4.5  hours  before  the 
laimch  that  could  not  be  correlated  with 
any  documented  disturbance  near  the 
haul-out,  and  it  is  possible  that  the  sea 
lions  may  have  remained  in  the  water 
until  the  post-launch  survey. 

AADC  recognizes  in  their  application 
that  despite  the  lack  of  direct  stimulus- 
response  data  tying  sea  lion  behavior  to 
rocket  launches  from  KLC,  the  unusual, 
high-intensity  stimuli  resulting  from 
launch-related  sights  and  sounds  means 
that  evacuation  of  the  Ugak  haul-out  site 
by  sea  lions  could  reasonably  be 
expected. 

Solid  rocket  boosters  bom  KLC 
launches  will  fall  into  the  ocean  away 
from  any  known  or  potential  haul-out 
sites  and  do  not  pose  any  threat  to  Ugak 


Island.  Therefore,  the  anticipated 
impacts  on  marine  manmials  would  be 
infrequent  and  unintentional  incidental 
harassment  resulting  from  the  sights  and 
sounds  generated  by  rocket  launches. 
Launch  noises  may  cause  a  startle 
response  and  flight  to  water  for  those 
Steller  sea  lions  hauled-out  on  northern 
Ugak  Island.  Launch  noise  is  expected 
to  occur  over  the  coastal  habitats  of 
Narrow  Cape  and  Ugak  Island  during 
every  launch,  while  sonic  booms  will 
occur  approximately  40  nautical  miles 
(74  km)  downrange,  beyond  the  outer 
continental  shelf  over  open  ocean  and 
pose  no  threat  to  hauled-out  pinnipeds. 

Because  the  sights  and  sounds  of 
rocket  launches  have  the  potential  to 
result  in  harassment  of  pinnipeds,  an 
MMPA  authorization  under  section 
101(a)(5)(A)  or  (D)  is  required  in  order 
to  exempt  the  applicant  from  the 
penalties  of  the  MMPA  for  taking  by 
harassment. 

Regulations,  if  issued,  would 
authorize  NMFS  to  issue  a  LOA  for  the 
taking  of  small  numbers  of  Steller  sea 
lions  incidental  to  rocket  launches 
associated  with  the  ait,  QRLV,  STARS, 
and  other  commercial  space  launch 
programs  from  Kodiak  Launch  Complex 
on  Kodiak  Island,  Alaska. 

Dated:  October  26,  2001. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  01-27734  Filed  11-2-01;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharlc 
Administration 

50  CFR  Part  622 
[I.D.  101901E] 

Caritibean  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement  (DSEIS);  request  for 
comments;  notice  of  public  hearings. 

summary:  The  Caribbean  Fishery 
Management  Council  (Council)  intends 
to  prepare  a  DSEIS  to  assess  the  impacts 
on  the  natural  and  human  envirormaent 
of  the  management  measure  proposed  in 
its  draft  Amendment  2  to  the  Fishery 
Management  Plan  for  the  Queen  Conch 
Resources  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP).  The  purpose  of 


this  dociunent  is  to  solicit  public 
comments  on  the  scope  of  the  issues  to 
be  addressed  in  the  DSEIS  and  to 
provide  information  on  the  Council's 
intended  schedule  for  hearings  for 
completing  the  DSEIS  and  submitting  it 
to  NMFS  for  filing  with  the 
Environmental  Protection  Agency  for 
publication  of  a  notice-of-availability  for 
public  comment. 

DATES:  The  two  public  hearings  will  be 
held  on  Monday,  November  26,  2001; 
see  SUPPL£MENTARY  INFORMATION. 
Written  comments  on  the  scope  of 
issues  to  be  addressed  in  the  DSEIS  will 
be  accepted  through  November  26, 
2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Miguel  A.  Rolon,  Executive 
Director.  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918-1920.  telephone: 
787-766-5926;  fax:  787-766-6239;  or 
you  can  send  comments  by  e-mail  to: 
Miguel.A.Rolon@noaa.gov  or 
Graciela.Garcia-Moliner@noaa.gov. 
Copies  of  the  draft  Amendment  2  and 
the  preliminary  DSEIS  may  be  obtained 
by  contacting  the  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918-2577,  phone;  787- 
766-5926.  Public  hearings  will  meet  at 
Puerto  Rico,  and  St.  Thomas,  VI;  for 
specific  locations,  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
CiU'ibbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577, 
phone:  787-766-5926,  or  Dr.  Peter  J. 
Eldridge,  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702,  phone:  727- 
570-5305;  fax:  727-570-5583;  e-mail: 
Peter.Eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FMP  was  prepared  by  the  Council 
and  approved  and  implemented  by 
NMFS  under  procedures  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  FMP's 
management  measures  for  queen  conch 
apply  in  the  Exclusive  Economic  Zone 
(EEZ)  in  the  U.S.  Caribbean.  For  the 
purposes  of  the  FMP  and  its 
implementing  regulations,  the  U.S. 
Caribbean  consists  of  the  Federal  waters 
beyond  the  9  nautical  mile  boundary  in 
Puerto  Rico,  and  beyond  the  3  nautical 
mile  boundary  in  St.  Thomas,  St.  John 
and  St.  Croix.  U.S.  Virgin  Islands.  The 
FMP  currently  establishes  the  following 
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management  measures  for  queen  Conch: 
(1)  A  9-inch  overall  minimum  size  limit, 
or  a  3/8-inch  shell-lip  thickness 
limitation  on  the  possession  of  queen 
conch;  (2)  a  requirement  that  all  species 
in  the  management  unit  be  landed  in  the 
shell,  and  that  the  sale  of  undersized 
queen  conch  and  queen  conch  shells  be 
prohibited;  (3)  a  bag  limit  of  three  queen 
conch/day  for  recreational  fishers,  not  to 
exceed  12  per  boat,  and  150  queen 
conch/day  for  licensed  commercial 
fishers;  (4)  the  closure  of  the  harvest 
season  from  July  1  through  September 
30  of  each  consecutive  year;  and  (5)  the 
prohibition  of  harvesting  queen  conch 
by  HOOKAH  gear  in  the  EEZ. 

The  Council  is  preparing  draft  FMP 
Amendment  2.  The  objectives  of 
Amendment  2  are  to  address  NMFS' 
determination  that  queen  conch  is 
overfished  and  is  undergoing 
overfishing.  Amendment  2,  in 
addressing  these  issues,  proposes  to 
prohibit  the  harvest  and  possession  of 
queen  conch  in  the  Caribbean  EEZ.  The 
Council  is  preparing  a  DSEIS  as  an 
integrated  part  of  Amendment  2.  The 
DSEIS  will  describe  the  amendment's 
proposed  management  measure  and 
reasonable  alternatives  and  will  assess 
the  environmental  impacts  of  the 
proposed  and  alternative  measures.  The 
Council  is  requesting  written  comments 
on  the  scope  of  the  issues  to  be 
addressed  in  the  DSEIS.  Based  on  input 
received  during  eight  public  hearings 
held  previously  in  July  2000  (see  notice 
of  these  hearings  at  65  FR  40600),  the 
Coimcil  intends  to  revise  draft 
Amendment  2,  as  appropriate,  and  to 
finalize  the  DSEIS.  At  the  July  2000 
hearings,  the  Council  changed  the 
number  of  the  Amendment  from 
Amendment  1  to  Amendment  2.  The 
proposed  management  measure  has  not 


been  included  in  a  previous  FMP 
amendment. 

The  Council  intends  that  the  public 
hearings  scheduled  for  November  26, 
2001,  supplement,  for  scoping  purposes, 
the  eight  public  hearings  that  the 
Council  conducted  from  July  10,  2000, 
through  July  26,  2000,  on  a  preliminary 
draft  of  Amendment  2  and  associated 
preliminary  DSEIS.  The  Council  also 
invites  the  public  to  comment  on  the 
scope  of  the  issues  to  be  addressed  by 
Amendment  2  and  its  DSEIS  and  on  the 
types  of  environmental  impacts 
associated  vn\h  alternative  management 
measures,  including  the  proposed 
measure  discussed  above. 

Once  the  Council  completes  the 
DSEIS,  it  will  submit  it  to  NMFS  for 
filing  with  the  Environmental  F*rotection 
Agency  (EPA).  EPA  wrill  publish  in  the 
Federal  Register  a  notice  of  availability 
of  the  DSEIS  for  public  comment.  This 
procedure  is  pursuant  to  regulations 
issued  by  the  Council  on  Environmental 
Quality  (CEQ)  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  parts  1500-1508)  and  to  NOAA's 
Administrative  Order  216-6  regarding 
NOAA's  compliance  with  NEPA  and  the 
CEQ  regulations. 

The  Council  intends  to  consider 
public  comments  received  on  the  DSEIS 
before  adopting  final  management 
measures  for  a  final  Amendment  2  and 
to  prepare  a  final  supplemental 
environmental  impact  statement  (FSEIS) 
in  support  of  its  final  Amendment  2. 
The  Council  would  then  submit  the 
final  Amendment  2  and  supporting 
FSnS  to  NMFS  for  Secretarial  review, 
approval,  and  implementation  imder  the 
Magnuson-Stevens  Act.  NMFS  will 
announce  availability  of  Amendment  2 
for  public  review  during  the  Secretarial 
review  period  though  notice  published 
in  the  Federal  Register.  During 


Secretarial  review,  NMFS  will  also  file 
the  FSEIS  with  EPA  for  a  final  public 
comment  period  on  the  FSEIS.  This 
comment  period  will  be  concurrent  with 
the  Secretarial  review  period  and  will 
end  prior  to  final  agency  action  to 
approve,  disapprove,  or  partially 
approve  Amendment  2.  All  public 
comment  periods  on  Amendment  2,  its 
proposed  implementing  regulations,  and 
its  associated  FSEIS  will  be  aimounced 
through  notice  published  in  the  Federal 
Register.  NMFS  will  consider  all  public 
comments  received  during  the 
Secretarial  review  period  for 
Amendment  2  (60-day  period),  whether 
they  are  on  the  amendment,  the  FSEIS, 
or  the  proposed  regulations,  prior  to 
final  agency  action. 

Time  and  Location  for  Public  Hearings 

Bom  hearings  are  scheduled  on, 
Monday,  November  26,  2001,  at  the 
following  times  and  locations. 

1.  Puerto  Rico,  Pierre  Hotel,  De  Diego 
Avenue,  Condado,  Puerto  Rico,  from  2 
p.m.  to  5  p.m. 

2.  US  Virgin  Islands,  Windward 
Passage  Holiday  Inn  Hotel,  Veterans 
Drive,  Charlotte  Amalie,  St.  Thomas,  VI, 
fitim  7  p.m.  to  10  p.m..  Written 
comments  will  be  accepted  through 
November  26,  2001. 

Special  Accouunodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  November  16,  2001. 

Dated:  October  30.  2001. 

Bruce  Morehead, 

Acting  Director  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  01-27723  Filed  10-31-01;  4:27  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  00-023N] 


Availability  of  and  Request  for 
Comment  on  FSiS  Draft  Risk 
Assessment  for  Escherichia  coll 
0157:H7  in  Ground  Beef      | 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availability  of,  and  requesting  public 
comment  on,  its  draft  risk  assessment 
for  Escherichia  coli  [E.  coh']  0157:H7  in 
ground  beef.  Meanwhile,  the  Agency  is 
seeking  scientific  peer  review  of  the 
draft  risk  assessment  from  the  National 
Academies  of  Science.  The  docimient 
will  be  revised  with  comments  from  that 
review.  FSIS  conducted  this  assessment 
to  assist  in  reviewing  and  refining  its 
integrated  risk  reduction  strategy  for  E. 
co/iOl57:H7inbeef. 
DATES:  Comments  are  due  January  4, 
2002. 

ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Room,  Docket  #00-023N,  Room 
102  Cotton  Annex,  300  12th  Street,  SW., 
Washington,  DC  20250-3700.  All 
comments  received  in  response  to  this 
notice  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday.  As  discussed 
below,  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  submitted 
comments  on  the  risk  assessment  in 
response  to  an  earlier  review  of  the 
document.  These  and  other  comments 
will  also  be  available  in  the  FSIS  Docket 
Room. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  draft  risk  assessment 
contact:  Annette  Reid  at  202-690-6409. 


The  report  is  also  available  on  the  FSIS 

homepage  at  www.fsis.usda.gov.  For 

technical  questions  and  for  a  copy  of  the 

model  contact  Dr.  Eric  Ebel  at  970-490- 

7954. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  18, 1998,  FSIS  announced 
plans  to  conduct  a  farm-to-table  risk 
assessment  for  E.  coli  0157:H7  in  beef 
with  a  focus  on  ground  beef  (63  FR 
44232).  A  team  comprised  of  Federal 
scientists,  visiting  scientists,  and 
consultants  contributed  to  the 
assessment.  The  overall  goals  of  the 
assessment  were  to: 

•  Quantitatively  model,  with 
attendant  imcertainty,  himian  illnesses 
caused  by  E.  coli  Ol57:H7  in  ground 
beef  in  the  United  States 

•  Identify  the  occurrence  and  levels 
of  the  pathogen  at  points  along  the  farm- 
to-table  continuum 

•  Identify  future  research  needs 

•  Document  risk  assessment  methods 
and  evidence  for  futiue  assessments 

•  Effectively  communicate  the  results 
to  all  interested  parties — government, 
consumer  groups,  industry,  the 
scientific  community,  and  the  general 
public. 

FSIS  held  a  public  meeting  on 
October  28, 1998,  to  solicit  comment 
and  input  at  an  early  stage  of  the  project 
regarding  the  scope  of  the  risk 
assessment,  the  analytical  framework  to 
be  used  in  conducting  the  risk 
assessment,  the  scientific  evidence 
acquired  by  the  risk  assessment  team, 
and  the  existing  data  gaps  identified.  At 
that  meeting,  the  Agency  released  a 
draft  report  "Preliminary  Pathways  and 
Data  for  Risk  Assessment  of  E.  coli 
Ol57:H7  in  Beef." 

The  risk  assessment  team  then 
evaluated  comments  and  additional  data 
received  at  the  public  meeting  and  in 
response  to  the  comment  period 
announced  in  the  August  18, 1998 
Federal  Register  notice.  The  risk 
assessment  team  also  received  peer 
input  during  the  development  phase  of 
the  risk  assessment  through 
presentations  at  the  1998  Annual 
Meeting  of  the  Society  for  Risk  Analysis 
(SRA)  and  at  the  1999  Annual  Meeting 
of  the  International  Association  of  Milk 
Food  and  Environmental  Sanitarians 
(now  renamed  the  International 
Association  for  Food  Protection).  While 
developing  the  assessment,  the  team 


convened  a  week-long  interagency 
workshop  on  microbial  pathogens  in 
food  and  water  in  April  1999  that 
involved  microbial  risk  assessment 
practitioners  from  FSIS,  the  Food  and 
Drug  Administration,  the  Environmental 
Protection  Agency,  the  United  Kingdom, 
and  New  Zealand.  In  December  1999, 
additional  peer  input  was  received  from 
presentations  made  to  the  SRA  and  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Food. 

FSIS  presented  a  simimary  of  some  of 
the  team's  draft  findings  at  a  public 
meeting  on  February  29,  2000.  The 
purpose  of  the  public  meeting  was  to 
discuss  FSIS  policy  regarding  E.  coli 
Ol57:H7  and  new  information 
concerning  the  pathogen  and  its  relation 
to  human  health. 

FSIS  also  circulated  the  draft  risk 
assessment  for  comment  within  the 
Federal  Government,  including  a  CDC 
and  a  select  group  of  individuals. 

The  team  has  completed  a  draft  of  the 
risk  assessment.  FSIS  is  making  this 
draft  available  to  the  public  and  ii 
requesting  comments.  The  Agency  also 
is  making  the  assessment  available  for 
scientific  peer  review  from  the  National 
Academies  of  Science  and  the  document 
will  be  revised  with  comments  frt)m  that 
review.  All  comments  received  in 
response  to  this  notice  will  be  reviewed 
and  considered  when  finalizing  the  risk 
assessment. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
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professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Afiairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  October  30, 
2001. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
[FR  Doc.  01-27541  Filed  11-2-01;  8:45  am) 

BILUNG  CODE  3410-OM-P 

DEPARTME»fT  OF  AGRICULTURE 
Rural  Telephone  Bank 

Amendment  to  Bylaws 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Notice;  correction. 

Correction 

In  notice  document  01-23502, 
beginning  on  page  48416  in  the  issue  of 
Thursday,  September  20,  2001,  make 
the  following  correction:  On  page 
48417,  in  the  second  column,  the  date 
the  notice  was  approved  should  read 
"Dated:  September  13,  2001". 

Dated:  October  30.  2001. 
Blaine  D.  Stockton, 

Acting  Governor,  Rural  Teleplione  Bank. 
[FR  Doc.  01-27715  Filed  11-2-01;  8:45  am) 

BIUJNG  CODE  3410-1S-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Georgia  Transmission  Coit>or8tion; 
Notice  of  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
Georgia  Transmission  Corporation  for 
assistance  from  the  RUS  to  finance  the 
construction  of  a  230/115  kV  electric 
substation  in  Gwinnett  County,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 


SUPPLEMENTARY  INFORMATION:  The 
substation  is  to  be  named  the  Bay  Creek 
Substation.  It  is  to  be  located  just 
northeast  of  the  intersection  of 
Athatown  Road  and  the  Gwinnett 
Counfy/Walton  County  line  in  Gwiimett 
County,  Georgia.  The  project  will 
require  approximately  1 1  acres  of 
clearing  for  the  substation  and 
transmission  line  access.  The  actual 
fenced  area  of  the  substation  will  be 
approximately  3.5  acres. 

Copies  of  the  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Mr.  John  Lasseter,  Georgia  Transmission 
Corporation,  2100  East  Exchange  Place, 
Tucker,  Georgia  30085-2088.  telephone 
(770)  270-7710.  Mr.  Lasseter's  e-mail 
address  is  john.lasseter@gatmns.com. 

Dated:  October  18,  2001. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program. 
[FR  Doc.  01-27714  Filed  11-2-01;  8:45  am] 

BHJJNG  COOE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instriiments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  W&hington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Suite  4100W,  Franklin  Court 
Building.  U.S.  Department  of 
Commerce,  1099  14th  Street.  NW., 
Washington.  DC?. 

Docket  Number:  01-017. 

Applicant:  University  of  Connecticut, 
Department  of  Metallurgy  and  Materials 
Engineering,  97  North  Eaglesville  Road, 
Storrs,  CT  06269-3136. 

Instrument:  Electron  Microscope, 
Model  JEM-2010. 

Man  ufacturer:  JEOL  Ltd. .  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  the 
microstructure  of  a  wide  range  of 
materials  including  metals,  alloys, 
ceramics,  composites,  rocks, 


ferroelectrics,  semiconductors,  high- 
temperature  superconductors, 
mesoporous  materials  and  catalysts. 
Experiments  to  be  conducted  are  as 
follows: 

(1)  Interfacial  Structure  and  Processes 
in  Engineering  Alloys. 

(2)  Mineral  Reactions  and  Textural 
Evolution  in  Silicate  Rocks. 

(3)  Microstructural  Evolution  in 
Tough  Ceramics. 

(4)  EELS/ESI  as  a  Probe  of  Magnetic 
Structure  in  Alloys. 

(5)  Synthesis  and  Characterization  of 
Inorganic  Helices. 

In  addition,  the  instrument  will  be 
used  in  the  courses  MMAT322  Materials 
Characterization  and  MMAT323 
Transmission  Electron  Microscopy. 

Application  accepted  by 
Commissioner  of  Customs:  September  5. 
2001. 

Docket  Number:  01-018. 

Applicant:  Federal  Highway 
Administration,  Tumer-Fairbank 
Highway  Research  Center.  HRDI-10, 
6300  Georgetown  Pike,  McLean,  VA 
22101-2296. 

Instrument:  Automated  Ultrasonic 
Inspection  System,  Model  P-scan  4  Lite. 

Manufacturer:  Force  Institute, 
Denmark. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  detect  cracks, 
slag  inclusions,  porosity,  and  other 
defects  in  butt-welded  steel  girders. 
Field  testing  of  the  instrument  on 
under-construction  bridge  girders  will 
be  conducted  to  determine  the  effect  of 
environment  and  human  factors  on 
system  performance. 

Application  accepted  by 
Commissioner  of  Customs:  September  5, 
2001. 

Docket  Number:  01-019. 

Applicant:  University  of  California. 
Ernest  Orlando  Lawrence  Berkeley 
National  Laboratory.  One  Cyclotron 
Road,  Mail  Stop  937-200.  Berkeley.  CA 
94720. 

Instrument:  Electron  Microscope 
(used).  Model  CM200  FEG. 

Manufacturer:  FEI  Company.  The 
Netherlands. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  understand  the 
structural  architecture  of  biological 
complexes  that  makes  them  cellular 
units  of  function,  and  the  structural 
bases  for  the  regulation  of  such 
complexes.  Also,  application  of  cryo- 
electron  microscopy  and  image  analysis 
to  the  structural  characterization  of 
microtubules,  a  highly  dynamic  self- 
assembly  system  regulated  by  the 
nucleotide  state  of  its  structural  unit, 
the  ab-tubulin  heterodimer,  and  their 
interaction  with  cellular  factors  and 
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antimitotic  ligands.  In  addition, 
investigation  of  the  structural  bases  of 
transcription  initiation  and  regulation 
by  characterizing  the  structures  of  the 
eukaryotic,  general  transcriptional 
machinery  and  its  interaction  with 
DNA,  activators  and  large  cofactor 
complexes.  These  studies  are  being 
extended  to  the  structural 
characterization  of  the  molecular 
machinery  involved  in  transcription- 
coupled  DNA  repair. 

Application  accepted  by 
Commissioner  of  Customs:  September 
19,2001.  j 

Docket  Number:  01-020. 

Applicant:  Massachusetts  Institute  of 
Technology,  77  Massachusetts  Avenue, 
Room  8-309,  Cambridge,  MA  02139. 

Instrument:  Impact  Module  for  Nano 
Indentor. 

Manufacturer  Micro  Materials  Ltd., 
United  Kingdom. 

Intended  Use:  The  instrument  is 
intended  to  be  used  for  studies  of  the 
mechanical  properties  such  as  strength 
and  stiflness  of  industrial  metals — 
aluminum,  various  steels,  ceramics  and 
super  alloys.  In  addition,  the  instrument 
will  be  used  to  illustrate  state  of  the  art 
testing  procedures  of  advanced 
materials  on  the  undergraduate  and 
graduate  levels  in  the  course 
Mechanical  Behavior  of  Materials. 

Application  accepted  by 
Commissioner  of  Customs:  October  1 , 
2001. 

Docket  Number:  01-G21. 

Applicant:  Baylor  College  of 
Medicine,  One  Baylor  Plaza,  Houston, 
TX  77030. 

Instrument:  Electron  Microscope, 
Model  JEM-2010F  and  Accessories. 

Manufacturer:  JEOL  Ltd.,  Japan. 

Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  proteins, 
viruses,  protein-nucleic  acid  complexes 
and  membrane  receptors,  which  are 
involved  in  a  variety  of  biological 
processes  in  viral  morphogenesis,  signal 
transduction,  ion  and  molecular 
transport  and  catalysis.  The  experiments 
to  be  conducted  include  direct  imaging 
with  the  specimen  embedded  in 
vitreous  ice  and  kept  at  a  liquidniitrogen 
temperature  ( - 1 70iC)  during  the 
microscopic  observations. 

Application  accepted  by 
Commissioner  of  Customs:  October  10, 
2001, 

Gerald  A.  Zerdy,  | 

Program  Manager.  Statutorv  impart  Programs 

Staff. 

[FR  Doc.  01-27732  Filed  11-2-01:  8:45  ami 

MLUNGCOOC  3510-OS-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Participation  in  the  Special 
Access  Program 

October  31,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

participation  in  the  Special  Access 

Program. 

EFFECTIVE  DATE:  November  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPl£MENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Mother's 
Work,  Inc.  has  violated  the  requirements 
for  participation  in  the  Special  Access 
Program,  and  has  suspended  Mother's 
Work,  Inc.  from  participation  in  the 
Program  for  the  one-year  period 
November  5,  2001  through  November  4, 
2002. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf 
of  Mother's  Work,  Inc.  during  the  period 
November  5,  2001  through  November  4, 
2002,  and  to  prohibit  entry  by  or  oil 
behalf  of  Mother's  Work,  Inc.  under  the 
Program  of  products  manufactured  from 
fabric  expcJrted  from  the  United  States 
during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3, 1998. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  31.  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 


for  the  Implementation  of  Textile  Agreements 
has  suspended  Mother's  Work,  Inc.  from 
participation  in  the  Special  Access  Program 
for  the  period  November  5,  2001  through 
November  4,  2002.  You  are  therefore  directed 
to  prohibit  entry  of  products  under  the 
Special  Access  Program  by  or  on  behalf  of 
Mother's  Work,  Inc.  during  the  period 
November  5,  2001  through  November  4, 
2002.  You  are  further  directed  to  prohibit 
entry  of  products  under  the  Special  Access 
Program  by  or  on  behalf  of  Mother's  Work, 
Inc.  manufactured  from  fabric  exported  from 
the  United  States  during  the  period 
November  5,  2001  through  November  4, 
2002. 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.01-27690  Filed  11-2-01;  8:45  am] 
nUJNC  CODE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

[Transmittal  No.  02-04] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Secimty  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-04  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  30,  2001 . 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  SM1-0*-«l 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


23  OCT  2001 
In  reply  refer  to: 
1-01/011822 


The  Honorable  J.  Dennis  Hastert  ^ 

Speaker  of  the  House  of 
Representatives  "> 

Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bKl)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  02-04,  concerning  the 

Department  of  the  Army^s  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Ireland 

for  defense  articles  and  services  estimated  to  cost  $26  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


lJ^JOCZ. 


TQMEH.WALTBBS.JR. 

UEirnSNANT  GENERAL.  USAF 

DIRECrCA 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Smate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


55916 


Federal  Register /Vol.  66,  No.  214 /Monday,  November  5,  2001 /Notices 


Transmittal  No.  02-04 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  Ireland 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment'*'  $19  million 

Other  $  7  million 

TOTAL  $26  million 

(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  Sixty  Javelin  command  launch  units,  100  Javelin 
missile  rounds,  simulators,  support  equipment,  spare  and  repair  parts, 
publications  and  technical  data,  personnel  training  and  equipment,  U.S. 
Government  and  contractor  engineering  and  logistics  personnel  services,  a 
Quality  Assurance  Team,  and  other  related  elements  of  logistics  support 

(iv)       Military  Department:  Army  (UCV) 

(v)       Prior  Related  Cases,  if  any;  None 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  None 

I 
(vii)       Sensitjyitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 

Proposed  to  be  Sold;  See  Annex  attached 
(viu)       Date  Report  DcUvered  to  Congress;  23  OCT  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTIFICATION 


Ireland  -  Javelin  Anti-tank  Missile  Systems 

The  Government  of  Ireland  has  requested  a  possible  sale  of  60  Javelin  conunand  launch  units, 
100  Javelin  missile  rounds,  simulators,  support  equipment,  spare  and  repair  parts, 
publications  and  technical  data,  personnel  training  and  equipment,  U.S.  Government  and 
contractor  engineering  and  logistics  personnel  services,  a  Quality  Assurance  Team,  and  other 
related  elements  of  logistics  support  The  estimated  cost  is  $26  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  Ireland  while  enhancing  weapon 
system  standardization  and  interoperability  with  U.S.  forces. 

Ireland  desires  this  missile  system  to  fulfill  their  commitments  for  participation  in 
peacekeeping  operation  throughout  the  world,  including  the  United  Nations  Stand-by 
Arrangement  System.  An  improved  anti-armor  capabiUty  is  required  for  these  missions.  The 
Javelin  will  replace  the  French  MILAN  anti-tank  missile.  Ireland  will  have  no  difficulty 
absorbing  these  systems  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Javelin  Joint  Venture  (Raytheon  and  Lockheed  Martin)  of 
Orlando,  Florida.  There  are  no  offset  agreements  proposed  in  connection  with  this  potential 
sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  an  U.S.  Government 
Quality  Assurance  Team  or  two  UJS.  Government  and  one  contractor  representative  to 
Ireland  for  one  week  to  assist  in  the  delivery  and  deployment  of  the  missiles.  Two  contractor 
representatives  will  be  required  in-country  for  two  years  to  perform  maintenance  services. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-04 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technology; 

1.  The  Javelin  anti-tank  missile  system  provides  a  man-portable,  medium  anti-tank 
capability  to  infantry,  scouts,  and  combat  engineers.  Javelin  is  comprised  of  two  major 
components;  a  reusable  command  launch  unit  (CLU)  and  a  missile  sealed  in  a  disposable 
launch  tube  assembly.  The  CLU  incorporates  an  integrated  day/night  sight  and  provides 
target  engagement  capability  in  adverse  weather  and  countermeasure  environments.  The 
CLU  may  also  be  used  in  the  stand-alone  mode  for  battlefield  surveillance  and  target 
detection.  Javelin  ^s  key  technical  feature  is  the  use  of  flre-and-forget  technology  that  allows 
the  gunner  to  fire  and  immediately  take  cover.  Additional  special  features  are  the  top  attack 
and/or  direct  fire  modes  (for  targets  under  cover),  integrated  day/night  sight,  advanced 
tandem  warhead,  imaging  infrared  seeker,  target  lock-on  before  launch,  and  soft  launch  from 
enclosures  or  covered  fighting  positions.  The  Javelin  replaces  the  Dragon  weapon  system. 
The  Javelin  weap<Hi  system  hardware  is  unclassified.  Specific  data  related  to  operation, 
performance,  and  system  vulnerabilities  are  classified  up  to  the  Secret  level. 

2.  This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification.  Further,  the  sale  strengthens  collective 
security  and  contributes  to  the  standardization  and  interoperability  in  the  case  of 
peacekeeping  operations  and  support  for  the  United  Nations  Stand-by  Arrangement  Systenu 
The  benefits  to  be  derived  from  this  proposed  sale,  as  outlined  in  the  Policy  Justification, 
outweigh  the  potential  damage  that  could  result  if  the  sensitive  technology  were  revealed  to 
unauthorized  persons. 


[FR  Doc.  01-27686  Filed  11-02-01;  8:45  am] 
BILUNG  CODE  5001-0»-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-07] 

36(bH1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(l]  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-07  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  30.  2001. 

L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BHJJNG  CODE  S001-0«-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


25  OCT  2001 
In  reply  refer  to: 
1^1/012019 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  02-07,  concerning  the 

Department  of  the  Navy*s  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the 

United  Arab  Emirates  for  defense  articles  and  services  estimated  to  cost  $40  million. 

Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


uJ».ctzr 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Conmiittee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  C<»amittee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(  1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  United  Arab  Emirates 

(ii)       Total  Estimated  Value: 

M^or  Defense  Equipment*  $36  million 

Other  $  4  million 

TOTAL  $40  million 

(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:^  Twelve  RGM-84L  HARPOON  Block  II  missiles 
with  containers,  maintenance  training  and  equipment,  spare  and  repair  parts, 
training,  shipboard  equipment,  support  and  test  equipment,  publications,  U.S. 
Government  and  contractor  technical  assistance  and  other  related  elements  of 
logistics  support 

(iv)       Military  Department:  Navy  (AAS) 

(v)       Prior  Related  Cases,  if  anv:  FMS  case  AAH  -  $57  million  -  29 Apr98 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  A£recd  to  be  Paid:  None. 

(vii)       Sensitivity  of  Technology  Conteined  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached. 

(viii)       Date  Report  Delivered  to  Congress:  25  OCT  2001 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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j  POLICY  JUSTinCATION 

United  Arab  Emirates  -  HARPOON  MissUes 

The  Government  of  United  Arab  Emirates  (UAE)  has  requested  a  possible  sale  of  12  RGM-84L 
HARPOON  Block  H  missiles  with  containers,  maintenance  training  and  equipment,  spare  and 
repair  parts,  training,  shipboard  equipment,  support  and  test  equipment,  publications,  U.S. 
Government  and  contractor  technical  assistance  and  other  related  elements  of  logistics  support 
The  estimated  cost  is  $40  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

The  proposed  sale  of  the  RGM-84L  HARPOON  Block  II  missiles  will  provide  the  UAE  with  a 
more  capable  anti-surface  warfare  capability,  thus  providing  a  competent  first  line  defense 
against  hostile  forces  threatening  United  States  interests  in  the  region.  The  platform  for  these 
anti-ship  missiles  will  be  the  two  Kortenaer  class  frigates  that  the  UAE  obtained  from  the 
Netherlands.  The  UAE  will  have  no  difficulty  absorbing  these  additional  missiles  into  its 
inventory  for  use  in  the  defense  of  its  coastline  and  surrounding  islands. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 


The  prime  contractor  will  be  The  Boeing  Company  of  St  Louis,  Missouri.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  five  to  seven  U.S. 
Government  and  contractor  representatives  to  support  this  program  for  two  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-07 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 

(vi)    Sensitivity  of  Technology; 

-1.      The  RGM-84L  HARPOON  Block  II  missile  conUins  sensitive  technology  and  has 
the  following  classified  components,  including  applicable  technical  and  equipment 
documentation  and  manuals: 

a.  Radar  seeker 

b.  Missile  characteristics  and  performance  data 

d  Global  Positioning  System  (GPS)  standard  positioning  service  improves  mid- 
course  guidance  to  the  target  area 

2.  The  AGM-84L  HARPOON  missile  is  an  ship-launched,  anti-ship,  75nm  range,  sea 
skimming,  *^re  and  forget*'  missile  with  auto-pilot  navigation  and  multiple  waypoint 
capability.  HARPOON  Block  I  terminal  guidance  is  provided  by  a  radar  seeker  with  a 
selectable  attack  profile.  The  HARPOON  Block  H  upgrade  incorporates  software  and 
hardware  changes  that  will  add  an  improved  Anti-Surface  Warfare  (ASUW)  capability 
against  ships  in  the  open  ocean  and  in  the  littoral.  HARPOON  Block  II  hardware 
improvements  includes  a  new  Guidance  Control  Unit  (GCU)  that  uses  GPS  aided  inertial 
navigation.  This  will  improve  the  missile's  overall  navigation  accuracy.  GPS  accuracy  will 
also  give  HARPOON  Block  H  an  inherent  secondary  role  against  land-based  targets,  making 
Block  U  useful  in  coastal  target  suppression  roles.  HARPOON  Block  II  software 
improvements  include  changes  to  the  launching  system  that  will  provide  the  operator  with  the 
abUity  to  superimpose  a  geographic  coastline  on  Uie  mission-planning  screen.  This  will  allow 
the  user  to  shape  tiie  search  pattern  of  the  HARPOON  seeker  in  ASUW  mode,  enhancing  its 
performance  in  littoral  areas.  The  information  on  the  HARPOON  is  classified  Confidential. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  simiUir  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  the  United  Arab  Emirates  can  provide 
substantially  the  same  degree  of  protection  for  the  sensitive  technology  being  released  as  the 
UJS.  Government  This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


(FR  Doc.  01-27687  Filed  11-2-01;  8:45  am) 
BKUNGCOOE  S001-0e-C 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-12] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-12  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  30,  2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


17  October  2001 


In  reply  refer  to: 
1-01/012378 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-12, 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  the  United  Kingdom  for  defense  articles  and  services  estimated  to  cost  $87 

million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 


Sincerely, 


TOMEH.  WAL'mKS.JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 

Same  Itr  to:    House  Committee  on  International  Relations 
Senate  Conmiittee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conmiittee  on  Appropriations 


Attachments 
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(i) 
(H) 


(iii) 


(iv) 

(V) 


Transmittal  No.  02-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(] ) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;  United  Kingdom 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$85  million 
$  2  million 
$87  million 


Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  Forty-eight  conventionally  armed  TOMAHAWK 
BLOCK  IIIC  Land  Attack  Missiles  (TLAM),  containers,  engineering  technical 
assistance,  spare  and  repair  parts,  and  other  related  elements  of  logistics  support. 

Military  Department;  Navy  (AHF) 

Prior  Related  Cases,  if  any; 
FMS  case  AHB  -  Cancelled  -  01  Dec99 
FMS  case  AHA  -  $  28  million  •  26Aug99 
FMS  case  AGS  -  $140  million  -  160ct95 


(vi)       Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  October  17,  2001. 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTinCATION 

United  Kingdom  -  TOMARAWK  BLOCK  HIC  Land  Attack  Missiles 

The  Government  of  the  United  Kingdom  has  requested  a  possible  sale  of  48  conventionally 
armed  TOMAHAWK  BLOCK  lUC  Land  Attack  Missiles  (TLAM),  containers,  engineering 
technical  assistance,  spare  and  repair  parts,  and  other  related  elements  of  logistics  support. 
The  estimated  cost  is  $87  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabilities  of  the  United  Kingdom  and  enhancing  weapon 
system  standardization  and  interoperability  of  this  important  NATO  ally. 

The  United  Kingdom  needs  these  missiles  to  augment  their  present  operational  inventory  and 
to  enhance  their  submarine  launched  capability.  The  missiles  will  enhance  the  United 
Kingdom's  operational  effectiveness  in  support  of  NATO.  The  United  Kingdom,  which 
already  has  TOMAHAWK  missiles  in  its  inventory,  will  have  no  difficulty  absorbing  these 
additional  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Missile  Systems  Company  of  Tucson,  Arizona. 
There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  and  contractor  representatives  to  the  United  Kingdom. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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TransmitUl  No.  02-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technoloev; 

1.  The  conventionally  armed  TOMAHAWK  BLOCK  IIIC  Land  Attack  Missile 
(TLAM)  consists  of  the  following  classified  components: 

a.  The  TOMAHAWK  missile  (Complete)  -  Guidance  Set,  Digital  Scene  Matching 
Area  Correlator  (DSMAC)  Global  Positioning  System  (GPS)  when  software  is  installed.  Data 
Link  when  software/firmware  is  installed,  Common  Missile  Radar  Altimeter  (CMRA), 
Operational  Flight  Software  as  well  as  DSMAC  and  GPS  flight  software. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness.  The  consequences  of  loss  of  this  technology 
to  a  technologically  advanced  or  competent  adversary  could  result  in  the  development  of 
countermeasures  or  equivalent  systems  which  could  reduce  weapons  system  effectiveness  or 
be  used  in  the  development  of  a  system  with  similar  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  United  Kingdom  can  provide  subsUntially 
Ahe  same  degree  of  protection  for  this  technology  as  the  U.S.  Government  This  sale  is 

necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives  outlined  in 
the  Policy  Justification. 


(FR  Doc.  01-27688  Filed  11-2-01;  8:45  am) 
BNJJNGCODE  5001-08-C 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Nationwide  TRICARE  Demonstration 
Project 

agency:  Office  of  the  Secretary.  The 
Department  of  Defense 

ACTION:  Notice  of  a  nationwide 
TRICARE  demonstration  project. 

summary:  This  notice  is  to  advise 
interested  parties  of  a  demonstration 
proiect  in  which  Ihe  Department  of 
Defense  will  test  the  Military  Health 
System's  (KfHS's)  ability  to  address 
unreasonable  impediments  to  the 
continuity  of  hejilthcare  encountered  by 
family  members  of  Reservists  and 
National  Guardsmen  called  to  active 
duty  in  support  of  a  national  emergency. 
This  TRICARE  Reserve  Family 
Demonstration  Project  seeks  to  show 
that  the  MHS,  with  certain  flexibility  in 
operation,  can  ensure  timely  access  to 


healthcare  during  a  national  crisis, 
maintain  clinically  appropriate 
continuity  of  healthcare  to  family 
members  of  activated  reservists  and 
guardsmen,  appropriately  limit  the  out- 
of-pocket  expenses  for  those  family 
members,  and  remove  potential  barriers 
to  healthcare  access  by  families  in  order 
to  improve  the  morale  and  retention  of 
reservists  and  guardsmen.  In  this 
Project,  for  family  members  of  activated 
reservists  and  guardsmen,  the 
Department  of  Defense  will  authorize  an 
increase  in  the  TRICARE  pajmient  for 
healthcare  services  received  from  non- 
participating  providers  imder  TRICARE 
Standard  up  to  115  percent  of  the 
TRICARE  maximimi  allowable  charge 
less  the  appropriate  patient  copajrment; 
waive  the  TRICARE  Standard  aimual 
deductible;  and,  waive  the  requirement 
for  nonemergency  inpatient  care  to  be 
provided  by  a  facility  of  the  uniformed 
services  (when  the  facility  is  located 
within  a  40-mile  radius  of  the  residence 
of  the  patient  and  the  services  are 
available  at  that  facility)  in  order  for  the 
patient  to  have  continuity  of  healthcare 
from  a  civilian  healthcare  provider.  At 


the  end  of  this  Project,  the  Department 
of  Defense  will  conduct  an  analysis  of 
the  benefits  and  costs  of  the  program  in 
improving  the  welfare  of  Service 
members  and  their  families  when  called 
to  active  duty  during  a  national 
emergency.  Information  and  experience 
gained  as  part  of  this  demonstration 
project  will  provide  the  foundation  for 
longer-term  solutions  in  the  event  of 
future  national  emergencies.  This 
demonstration  project  is  being 
conducted  under  the  authority  of  10 
U.S.C.  1092. 

EFFECTIVE  DATE:  This  demonstration 
project  applies  to  all  covered  health  care 
services  provided  on  or  after  September 
14,  2001.  In  view  of  the  declaration  of 
a  national  emergency  and  the 
immediacy  of  the  call  of  reservists  and 
guardsmen  to  active  duty  in  support  of 
deployment  to  conduct  operational 
missions,  the  Department  of  Defense  is 
waiving  the  regulation  (32  CFR  199.1(o)) 
requiring  at  least  30  days  notice  of  a 
demonstration  project  prior  to  its 
effective  date.  Waiver  of  the  notice 
period  is  deemed  necessary  to  avoid 
delay  in  implementing  program  changes 
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to  address  obstacles  faced  by  family 
members  of  reservists  and  guardsmen 
firom  the  onset  of  the  call  to  active  duty. 
In  view  of  the  fact  that  this 
demonstration  project  will  accrue  to  the 
benefit  of  the  participants  by  relieving 
certain  restrictions  on  access  to 
healthcare  and  will  directly  contribute 
to  the  effectiveness  of  the  activated 
reservists  and  guardsmen  in  responding 
to  the  national  emergency,  failure  to 
adhere  to  the  normal  notice  period  will 
not  place  any  participant  at  a 
disadvantage. 

FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Pradeep  G.  Gidwani,  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs,  TRICARE  Management 
Activity,  (703)  681-3636. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  September  14,  2001,  President 
Bush  signed  Executive  Order  13223 
imder  which  members  of  the  Reserve 
and  National  Guard  may  be  called  to 
active  duty  in  support  of  the  Nation's  - 
response  to  the  terrorist  attacks  of 
September  11,  2001.  The  declaration  of 
a  national  emergency  by  the  President, 
the  immediate  nature  of  this  call  to 
active  duty  in  support  of  deplo)anent  to 
conduct  operational  missions,  and  the 
potential  24-month  period  of  active  duty 
impose  significant  challenges  to  femily 
members  of  reservists  and  guardsmen. 
For  example,  an  absence  from  civilian 
emplojrment  by  a  reservist  or  guardsman 
may  result  in  the  loss  of  employer- 
sponsored  health  insiirance  and  the 
immediacy  of  the  call-up  limits  the 
flexibility  for  alternate  arrangements. 
Therefore,  to  support  the  families 
during  this  period  of  transition,  the 
Department  of  Defense  will  exercise 
those  authorities  necessary  to  address 
the  potential  for  lack  of  access  to,  or 
disruption  in  the  continuity  of,  required 
health  care  services  for  the  affected 
family  members.  A  key  component  of 
the  Department's  efforts  will  be  a 
nationwide  TRICARE  Demonstration 
Project. 

Current  law  provides  health  care 
coverage  under  TRICARE  Standard  for 
family  members  of  reser\'ists  and 
guardsmen  who  are  activated  for  a 
period  of  more  than  30  days.  For  those 
reservists  and  guardsmen  called  to 
active  duty  for  a  period  of  179  or  more 
days,  their  family  members  may, 
alternatively,  elect  to  enroll  in  TRICARE 
Prime,  which  provides  excellent,  cost- 
effective  coverage.  However,  some  will 
opt  to  remain  under  TRICARE  Standard 
in  order  to  retain  their  current  health 
care  providers.  In  other  cases,  reservist 
families  will  have  no  option  other  than 


TRICARE  Standard  because  they  live  far 
from  military  facilities  in  areas  not 
supported  by  TRICARE  provider 
networks.  By  regulation,  32  CFR 
199.14(h),  TRICARE  limits  payment  for 
healthcare  services  furnished  by 
professional  providers  to  the  TRICARE 
Maximum  Allowable  Charge  (TMAC).  If 
a  patient  obtains  care  from  a  TRICARE 
participating  provider,  that  provider 
must  accept  the  TMAC  and  the  patient's 
copayment  as  payment  in  full.  Some 
doctors,  however,  do  not  participate  in 
TRICARE  Standard,  and  by  law  may 
balance  bill  the  patient  for  an  additional 
amount  up  to  15  percent  above  TMAC. 
Therefore,  family  members  of  reservists 
and  guardsmen  covered  by  TRICARE 
Standard  could  face  imdue  financial 
hardships  if  they  use  such  providers. 

A  military  family  eligible  for 
TRICARE  Standard  is  also  required  by 
law  (10  U.S.C.  1079(b)(2)  and  (3)).  to 
pay  up  to  $300  in  a  deductible  for 
outpatient  care  each  fiscal  year. 
Therefore,  if  a  reservist  or  guardsmen  is 
called  to  active  duty  for  a  period  of 
more  than  30  days  prior  to  October  1 , 
2001 ,  his  or  her  family  will  have  an  out- 
of-pocket  expense  of  up  to  $300  for 
TRICARE  outpatient  care  received 
during  the  month  of  September  2001 
and  another  out-of-pocket  expense  up  to 
$300  for  TRICARE  outpatient  care 
received  after  October  1,  2001.  These 
payments  of  TRICARE  deductibles  pose 
an  undue  financial  hardship  for 
families,  including  those  who  may  have 
already  paid  an  aimual  deductible  for 
the  same  period  of  time  imder  their 
previous  health  insurance.  The  inequity 
of  this  situation  was  thought  to  be 
corrected  by  enactment  of  10  U.S.C. 
1095d,  in  which  a  waiver  was 
authorized  for  the  aiuual  deductible  for 
families  of  reservists  called  to  active 
duty  for  a  period  of  less  than  1  year. 
However,  the  inequity  remains  for  those 
families  of  reservists  called  to  active 
duty  for  1  year  or  more,  especially  if  the 
activation  order  results  in  the  accrual  of 
multi-fiscal  year  deductibles  within  the 
1-year  period. 

In  addition,  the  law  (10  U.S.C. 
1079(a)(7))  requires  that  non-emergency 
inpatient  care  be  provided  by  a  facility 
of  the  uniformed  services  located  within 
a  40-mile.radius  of  the  residence  of  the 
patient.  As  previously  noted,  some 
femily  members  of  activated  reservists 
or  guardsmen  may  opt  to  remain  imder 
TRICARE  Standard  in  order  to  retain 
their  current  health  care  providers.  In 
the  absence  of  a  waiver  of  the 
requirement  to  obtain  care  from  a 
facility  of  the  uniformed  services, 
continuity  of  healthcare  by  the  patient's 
civilian  healthcare  provider  may  be 


disrupted  even  when  clinically 
appropriate. 

Accordingly,  the  Secretary  of  Defense 
has  authorized  a  demonstration  project 
under  10  U.S.C.  1092  to  address  these 
identified  impediments  to,  and 
disruptions  in,  access  to  healthcare 
under  established  patient-doctor 
relationships  by  families  of  activated 
reservists  and  guardsmen. 

B.  Description  of  Demonstration  Project 

(1)  Location  of  Project:  The  limited 
nature  of  the  Reserve/National  Guard 
call  to  active  duty  will  only  affect  small 
numbers  of  families  in  any  given 
geographical  area.  Therefore,  to  achieve 
a  level  of  participation  sufficient  to  test 
new  strategies,  this  demonstration 
project  will  occur  nationwide. 
Demonstration  participants  will  be 
limited  to  families  of  Reserve  and 
National  Guard  members  ordered  to 
active  duty  for  periods  of  more  than  30 
days  in  support  of  operations  that  result 
ironx  the  terrorist  attacks  of  September 
11,  2001,  under  Executive  Order  13223, 
10  U.S.C.  12302, 10  U.S.C.  12301(d),  or 
32  U.S.C.  502(f).  Such  operations 
include  for  example.  Operation 
ENDURING  FREEDOM  and  Operation 
NOBLE  EAGLE. 

(2)  Project  Components:  The 
demonstration  project  will  consist  of  3 
separate  components. 

(a)  Waiver  of  TMAC  under  TRICARE 
Standard.  Title  32,  Code  of  Federal 
Regulations,  Section  199.14(h)  shall  be 
waived  to  authorize  TRICARE  payments 
up  to  115  percent  of  the  TRICARE 
maximum  allowable  charge  (TMAC). 
less  the  applicable  patient  copayment, 
for  care  received  from  a  provider  that 
does  not  participate  (accept  assignment) 
under  TRICARE  to  the  extent  necessary 
to  ensure  timely  access  to  care  and 
clinically  appropriate  continuity  of  care. 
This  component  of  the  demonstration 
project  shall  cover  all  healthcare 
received  by  an  eligible  participant  prior 
to  November  1.  2003.  Because  balance 
billing  in  excess  of  15%  above  the 
TMAC  is  prohibited,  the  effect  of 
increasing  the  TMAC  for  services 
covered  by  the  demonstration  project  is 
to  limit  beneficiary  out-of-pocket  costs 
to  the  normally  applicable  per-service 
copayment  of  20%  of  the  TMAC. 

(b)  Waiver  of  TRICARE  Standard 
Annual  Deductible.  Title  32  Code  of 
Federal  Regulations.  Part  199.4(0(2).  as 
it  implements  10  U.S.C.  1079(b)(2)  and 
(3),  to  require  an  annual  outpatient 
deductible  up  to  $300  shall  be  waived 
for  all  eligible  demonstration 
participants.  This  component  of  the 
demonstration  project  shall  cover  all 
outpatient  health  care  received  by  an 
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eligible  participant  prior  to  November  1 , 
2003. 

(c)  Waiver  of  Non-Availability 
Statement  (NAS)  Requirement  for 
Nonemergency  Inpatient  Care.  Title  32, 
Coded  of  Federal  Regulations,  section 
199.4(a)(9).  as  it  implements  10  U.S.C. 
1079(a)(7),  to  require  the  issuance  of  an 
NAS  before  nonemergency  inpatient 
care  can  be  paid  under  TRICARE 
Standard  is  waived  for  all  eligible 
demonstration  participants.  This 
component  of  the  demonstration  project 
shall  cover  all  non-emergency  inpatient 
care  received  by  an  eligible  participant 
prior  to  November  1 ,  2003. 

Dated:  October  30.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  DoD. 

[FR  Doc.  01-27680  Filed  11-2-01;  8:45  am] 
BNJJNG  CODE  S001-(W-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary    j 
Defense  Science  Board;  meeting 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  will  meet  in  closed  session  on 
November  27.  2001,  at  SAIC,  hic.  4001 
N.  Fairfax  Drive,  Arlington,  VA.  The 
Task  Force  will  assess  the  possibility  of 
controlling  the  risk  and  consequences  of 
a  chemical  warfare  (CW)  attack  to 
acceptable  national  security  levels 
within  the  next  five  years. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will  assess 
ciurent  national  security  and  military 
objectives  with  respect  to  CW  attacks; 
CW  threats  that  significantly  challenge 
these  objectives  today  and  in  the  future; 
the  basis  elements  (R&D.  material, 
acquisition,  personnel,  training, 
leadership)  required  to  control  risk  and 
consequences  to  acceptable  levels, 
including  counter-proliferation; 
intelligence,  warning,  disruption, 
tactical  detection  and  protection  (active 
and  passive);  consequence  management; 
attribution  and  deterrence;  and  policy. 
The  Task  Force  will  also  assess  the 
testing  and  evaluation  necessary  to 
demonstrate  and  maintain  the  required 


capability  and  any  significant 
impediments  to  accomplishing  this  goal. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  this 
Defense  Science  Board  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  October  30.  2001. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-27681  Filed  11-2-4)1;  8:45  am) 

BHJJNGCOOE  SOOI-Oe-M 


DEPARTIMENT  OF  DEFENSE 

Office  of  ttie  Secretary  of  Defense 

Ciiange  in  IMeeting  Date  of  ttie  DoD 
Advisory  Group  on  Eiectron  Devices 

agency:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
action:  Notice. 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  change  to  a  closed  session 
meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Friday.  November  16.  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and  technology, 
to  the  Director  Defense  Research  and 
Engineering  (DDR&E),  and  through  the 
DDR&E,  to  the  Director  Defense 
Advcmced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  research  and 
development  program  in  the  field  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 


In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  10(d)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.CL552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  October  30,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  01-27682  Filed  11-02-01;  8:45  am] 
BILUNG  CODE  SOOI-OS-M 

DEPARTIMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

IMeeting  of  the  DoD  Advisory  Group  on 
Eiectron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  aimounces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  November  27,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industiy,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended,  (5 
U.S.C.  App.  10(d)),  it  has  been 
determined  that  this  Advisory  Ckoup 
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meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  October  30.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  01-27683  Filed  11-2-01;  8:45  am] 

BILUNQ  CODE  SOOI-Oa-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

IMeeting  of  the  DoD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  November  14,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
Night  Vision  &  Electro-Optics 
Directorate,  10221  BurbeckRd.,  Ft. 
Belvoir,  VA  222060-5806. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ehot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Foux,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  MFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director. 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

l^e  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  10(d)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 


Dated:  October  30.  2001. 
L.M.  Bynum, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-27684  Filed  11-2-01;  8:45  am] 

BIUJNOCOOE  S001-0»-4I 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary  of  Defense 

Meeting  of  ttie  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices^  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  annoimces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday.  November  13.  2001. 
ADDRESSES:  The  meeting  virill  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.  1745  Jefferson  Davis 
Highway,  Suite  500,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Cox,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  MFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Deparbnents  in  planning  and  managing 
an  efiiective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industoy,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  10(d))  it  has  been 
determineKl  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l).  and  that  accordingly. 


this  meeting  will  be  closed  to  the 
public. 

Dated:  October  30.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  01-27685  Filed  11-2-01;  8:45  am) 
MLUNQ  COM  9001-qa-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-23-000] 

El  Paso  Natural  Gas  Company, 
Complainant,  v.  Ptielps  Dodge 
CorpiDratlon,  Respondent;  Notice  of 
Complaint 

October  30,  2001. 

Take  notice  that  on  October  30,  2001, 
pursuant  to  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  18  CFR  385.206,  El  Paso 
Natural  Gas  Company  (EPNG)  filed  a 
complaint  under  section  5  of  the  Natural 
Gas  Act  against  Phelps  Dodge 
Corporation  (PDC). 

EPNG  alleges  that  PDC  is  responsible 
for  but  has  refused  to  pay  the  cost  of  a 
facility  expansion  required  to  increase 
the  capacity  of  EPNG's  Silver  City 
lateral  in  response  to  increases  in  the 
requirements  of  PDC.  EPNG  requests 
that  the  Commission  order  P£)C  to  pay 
the  cost  of  the  fecilities. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  November  15, 
2001.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  November 
15,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "lUMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers,  i 

Secretary.  \ 

[FR  Doc.  01-27676  Filed  11-2-01;  8:45  am) 

BILUNG  C006  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  RegulatoiV 
Commission 

[Docket  No.  EG02-11-000]    I 

LG&E  Power  Tiger  Creelt  LLC;  Notice 
of  Application  for  Commission 
Determination  of  Exempt  Wholesaie 
Generator  Status 

October  30,  2001.  j 

Take  notice  that  on  October  24,  2001, 
LG&£  Power  Tiger  Creek  (Power  Tiger 
Creek),  a  Delaware  limited  liability 
company  with  its  principal  place  of 
business  at  220  West  Main  Street, 
Louisville.  Kentucky  40232,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Power  Tiger  Creek  proposes  to 
construct,  own  and  operate  four  170- 
megawatt  combustion  turbine  electric 
generating  units  in  Washington  County, 
Georgia.  "The  units  are  scheduled  to  be 
completed  in  March  and  June,  2003  and 
to  be  in  service  by  June  15,  2003.  All 
capacity  and  energy  from  the  plant  will 
be  sold  exclusively  at  wholesale. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  'The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
November  20,  2001.  and  must  be  served 
on  the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  apd  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27672  Filed  11-2-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-446-000] 

Norttiern  Natural  Gas  Company;  Great 
Lakes  Gas  Transmission;  LimHed 
Partnership;  ANR  Pipeline  Company; 
Notice  of  Joint  Application 

October  30,  2001. 

Take  notice  that  on  September  24, 
2001,  Northern  Natural  Gas  Company 
(Northern),  Great  Lakes  Gas 
Transmission  Limited  Partnership 
(Great  Lakes),  and  ANR  Pipeline 
Company  (ANR)  filed  a  joint  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  as  amended,  and  the 
rules  and  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  requesting  permission 
and  approval  to  abandon  service  under 
an  individually  certificated  exchange 
agreement,  all  as  more  fully  set  forth  in 
the  joint  application  which  is  on  file 
with  the  Commission,  and  open  to 
public  inspection. 

Specifically,  Northern,  Great  Lakes, 
and  ANR  propose  to  abandon  Rate 
Schedules  X-33,  X-3,  and  X-32 
contained  in  there  respective  FERC  Gas 
Tariffs,  Original  Volumes  No.  2.  The 
parties  mutually  agree  to  the 
termination  of  the  service  under  these 
Rate  Schedules. 

Any  questions  regarding  this 
application  should  be  directed  to  Keith 
L.  Petersen,  Director,  Certificates  and 
Reporting  for  Northern,  1111  South  103 
Street.  Omaha,  Nebraska  68124,  or  Gene 
Fava,  Manager,  Transportation 
Administration  for  Great  Lakes,  5250 
Corporate  Drive,  Troy,  Michigan  48098 
or  Dawn  McGuire,  Attorney,  Regulatory 
Law  for  ANR,  9  Greenway  Plaza. 
Houston,  Texas  77046. 

Any  person  desiring  to  be  herd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.214  and  section  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  protests  must  be  filed  by    . 
November  20,  2001.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27670  Filed  11-2-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP99-580-003  and  CP99-582- 
004] 

Soutttem  LNG  Inc.;  Notice  of 
Compliance  Filing 

October  29,  2001. 

Take  notice  that  on  October  24,  2001. 
Southern  LNG  Inc.  (Southern  LNG) 
tendered  for  filing  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  to  become 
effective  December  1.  2001.  the 
proposed  in-service  date  of  its  liquefied 
natural  gas  receiving  terminal  near 
Savannah,  Georgia.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Southern  LNG  states  that  the  purpose 
of  this  filing  is  to  place  its  open-access 
tariff  into  effect  in  compliance  with 
section  154.207  of  the  Commission's 
regulations,  conform  the  tariff  to  the 
current  Part  284  regulations,  and  update 
the  initial  rates  for  service  consistent 
with  orders  issued  in  Docket  Nos. 
CP99-579.  CP99-580.  and  CP99-582  on 
December  22. 1999  (89  FERC  161,314); 
March  16.  2000  (90  FERC  161.257); 
February  23.  2001  (94  FERC  U  61.188); 
and  July  16.  2001  (96  FERC  1 61.083). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  8.  2001.  file  with  the  Federal 
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Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  imder  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-27669  Filed  11-2-01;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  EL02-1 2-000] 

Sunbury  Genoration,  LLC, 
Complainant  v.  PPL  Electric  IMIItiM 
Coqwration,  Respondent;  Notice  of 
Complaint 

October  30,  2001. 

Take  notice  that  on  October  25.  2001, 
Sunbiiry  Generation,  LLC  (Sunbiuy) 
tendered  for  filing  an  original  and 
fourteen  copies  of  a  Complaint  against 
PPL  Electric  Utilities  Corporation  (PPL) 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.206.  Sunbury 
requests  the  Commission  to  (i)  find  that 
PPL's  charges  for  station  power  violate 
the  jurisdictional  agreements  between 
Sunbury  and  PPL  and  violate  the 
Federal  Power  Act;  (ii)  find  that 
Sunbury  self-supplies  its  station  power 
needs  under  these  agreements;  and  (ill) 
require  PPL  to  file  with  the  Commission 
its  PJM  Interface  Services  Agreement 
with  Sunbury  and  refund  the  time  value 
of  amounts  collected  imder  that 
Agreement  prior  to  the  Commission's 
acceptance  date  of  the  filing. 

Sunbury  has  served  a  copy  of  this 
Complaint  upon  PPL. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  November  14, 
2001 .  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  November 
14,  2001.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conmients,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27673  Filed  11-2-01;  8:45  am] 

BNJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  CP02-1 0-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Nolica  of  Application 

October  30.  2001. 

Take  notice  that  on  October  22,  2001, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  PO  Box  1396, 
Houston,  Texas  77251-1396.  filed  an 
application  in  Docket  No.  CP02-1 0-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  part  157(A)  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations 
(Commission),  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Transco's  construction  and  operation  of 
certain  facilities  at  Compressor  Station 
No.  110  (Station  110)  in  Randolph 
County,  Alabama  to  comply  with  the 
Clean  Air  Act  Amendments  of  1990,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket «"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance). 

Transco  states  that  the  Clean  Air  Act 
Amendments  of  1990  and  state 
implementation  plans  require  certain 
reductions  of  NOx  (oxides  of  nitrogen) 
air  emissions  at  several  of  Transco's 
compressor  stations.  Accordingly, 
during  the  past  few  years  and  over  the 
next  few  years  Transco  has  installed  and 
plans  to  install  certain  facilities  at  these 
stations  to  achieve  the  required 
reductions  of  N0\.  Transco  states  that  it 
plans  to  install  these  facilities  pursuant 
to  its  blanket  facilities  certificate  (18 
CFR  157.208)  issued  in  Docket  No. 
CP82-426  when  it  is  authorized  to  do  so 
(either  under  automatic  or  prior  notice 
authorization,  depending  on  the 
estimated  dollar  amount).  However,  at 
the  stations  where  the  estimated  total 
cost  of  installing  these  facilities  is  more 
than  $20.6  million,  Transco  states  that 
it  is  not  authorized  to  perform  such 
work  pursuant  to  its  blanket  facilities 
certificate  and,  therefore,  is  required  to 
file  an  application  for  a  certificate  of 
public  convenience  and  necessity. 

Transco  states  that  it  proposes  to 
modify  several  of  its  existing 
reciprocating  engines  at  Station  110  in 
order  to  comply  with  the  State  of 
Alabama  plan  to  implement  the  Clean 
Air  Act  Amendments  of  1990.  Station 
110  has  16  units  including  15 
reciprocating/compressor  units  and  one 
Solar  Mars  gas  turbine  driven 
centrifugal  compressor  unit.  The 
facilities  at  Station  110  are  located 
within  a  fenced  area  of  approximately 
28  acres. 

Transco  states  that  it  plans  to  install 
turbochargers  and  associated  equipment 
on  9  of  the  15  reciprocating  engines  in 
order  to  reduce  NOx  emissions.  These 
engines  ciirrently  do  not  have 
turf)ochargers  on  them.  Transco  plans  to 
modify  the  existing  turbochargers  at  the 
other  6  reciprocating  units  to  increase 
their  capacity  and  install  associated 
equipment  in  order  to  reduce  NOx 
emissions.  At  all  15  engines,  emissions 
will  be  reduced  by  achieving  a  true  lean 
air-fuel  ratio,  injecting  high  pressure 
fuel  directly  into  the  power  cylinders 
and  making  other  engine  adjustments. 
The  injection  of  high  pressure  fuel 
directly  into  the  power  cylinders 
significantly  improves  the  combustion 
process  by  producing  a  more 
homogeneous  mixture  of  air  and  fuel 
within  the  power  cylinder.  The  true 
lean  air-fuel  ratio  coupled  with  the  high 
pressure  fuel  injection  works  by 
promoting  stable  combustion 
characteristics  and  thus  reduces  the 
formation  of  NOx- 

Transco  states  that  following 
installation  of  the  turbochargers.  the  9 
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engines  will  have  the  potential  to 
perfonn  above  their  current  operating 
horsepower.  However,  since  Station  110 
is  automated,  Transco  has  the  ability  to 
shut  down  other  engines  or  reduce  their 
load  to  ensure  that  the  station  will  not 
operate  above  the  station's  total 
certificated  horsepower.  Since  Transco 
will  install  these  turbochargers  at 
Station  110  solely  to  achieve  an 
environmental  improvement,  j.e.,  lower 
NOx  emissions,  Transco  states  that  it 
has  no  intent  or  need  to  operate  the 
station  above  its  certificated 
horsepower.  Therefore,  Transco  states 
that  when  it  installs  these  turbochargers 
at  Station  110  it  will  adjust  the 
automation  program  at  the  station  so 
that  it  will  not  operate  above  its 
certificated  horsepower. 

At  the  other  6  engines,  Transco  states 
that  modification  of  the  existing 
turbochargers  to  increase  their  capacity 
will  not  create  the  potential  of  these 
engines  performing  above  their  current 
operating  horsepower  because  the 
engines  are  already  operating  at 
maximum  horsepower  and  cannot 
operate  at  a  higher  horsepower  output. 
Accordingly,  Transco  states  that  there 
will  be  no  increase  in  the  capacity  of 
Transco's  system  in  the  vicinity  of  the 
station  as  a  result  of  installing  the  9  new 
turbochargers  and  modifying  the  6 
existing  turbochargers. 

Transco  states  that  installation  of  new 
turbochargers  and  modifications  to 
existing  ones  at  Station  110  will  require 
some  work  to  be  done  outside  of  the 
compressor  building.  All  of  the 
proposed  work  described  above  will  be 
built  within  50  feet  of  existing  station 
facilities  and  will  be  done  within  the 
confines  of  previously  disturbed  areas. 
Approximately  0.2  acre  of  previously 
disturbed  ground  will  be  affected  by  the 
proposed  project.  Restoration  of  this 
area  will  be  conducted  according  to  the 
Commission's  Upland  Erosion  Control, 
Revegetation,  and  Maintenance  Plan. 
Transco  states  that  it  estimates  the 
proposed  modifications  will  cost  $26.8 
million.  Transco  states  that  the 
installation  and  operation  of  the 
proposed  facilities  will  have  no 
significant  impact  on  the  quality  of 
human  health  or  the  environment  other 
than  the  positive  impact  of  reducing 
NOx  emissions  and  that  a  state  air 
permit  will  be  negotiated  with  the 
Alabama  Department  of  Environmental 
Management  (ADEM). 

Transco  states  that  this  project  will 
serve  the  public  convenience  and 
necessity'  because  it  will  reduce  NOx 
^  emissions  at  Station  110  and  will  enable 
Transco  to  comply  with  the  Clean  Air 
Act  Amendments  of  1990  and  the 


requirements  of  the  ADEM 
implementing  regulations. 

Transco  states  that  it  needs  to 
commence  the  work  at  Station  110  in 
January  2002  in  order  to  complete  the 
work  on  a  timely  basis  with  respect  to 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990  and  the 
requirements  of  the  ADEM,  while  at  the 
same  time  accommodating  the 
operational  needs  of  its  pipeline  system 
and  ensuring  that  Transco's  gas  service 
obligations  are  met. 

Any  questions  regarding  this 
application  should  be  directed  to  Tom 
Messick,  P.O.  Box  1396,  Houston,  Texas 
77251-1396  at  (713)  215-2772. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  20,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  Kfe, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procediu^  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  conunents 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 


copies  of  the  environmental  docimients,  . 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  conunenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landovsrners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
conunents  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-27671  Filed  11-2-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-980-005,  et  al.] 

Bangor  Hydro-Electric  Company,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  29,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Bangor  Hydro-Electric  Company 

[Docket  No.  EROO-980-0051 

Take  notice  that  on  October  25,  2001, 
Bangor  Hydro-Electric  Company 
submitted  a  Refund  Report  with  the 
Federal  Energy  Regulatory  Commission 
(Commission).  Bangor  Hydro  has  made 
all  other  refunds  required  by  the 
settlement  agreement. 

Comment  date:  November  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ameren  SeiVices  Company 

(Docket  No.  EROl-1914-OOl] 

Take  notice  that  on  October  24,  2001, 
Ameren  Services  Company  (ASC),  the 
transmission  provider,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Amended  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Services 
between  ASC  and  Entergy-Koch 
Trading,  LP,  f/k/a  Axia  Energy,  Inc. 
(customer).  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to 
customer  pursuant  to  Ameren's  Open 
Access  Tariff. 

Comment  date:  November  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Nevada  Power  Company 

[Docket  Nos.EROl-2754-001,  EROl-2755- 
001,  EROl-275 7-001,  EROl-2758-001, 
EROl-2759-OOlj 

Take  notice  that  on  October  25.  2001. 
Nevada  Power  Company  (Nevada 
Power)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  answer  to  a  letter  from 
the  Commission  Staff  regarding 
Transmission  Service  Agreements  filed 
in  the  above-referenced  proceedings.  As 
directed  by  the  Staff,  the  answer  was 
filed  as  an  amendment  to  the 
Transmission  Service  Agreements. 

Comment  date:  November  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  GNE,  LLC 

(Docket  No.  ER02-1 59-000] 

On  October  24,  2001,  GNE,  LLC,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  market-based  rate 
authorization  to  sell  energy,  capacity 
and  specified  ancillary  services,  waivers 
and  exemptions  and  a  request  for  an 
effective  date  of  December  31,  2001  for 
its  market-based  rate  authorization. 

GNE,  LLC  is  a  Delaware  limited 
liability  company  that  will  own  and 
operate  four  hydroelectric  plants  located 
at  or  near  Millinocket.  Maine,  with  a 
total  nameplate  capacity  of 
approximately  130  megawatts  is  seeking 
market-based  rate  authorization,  waivers 
and  exemptions,  and  a  request  for  an 
effective  date  of  December  31.  2001  for 
its  market-based  rate  authorization  in 
order  to  sell  the  output  of  the  facilities 
to  Maclaren  Energy,  Inc. 

Comment  date:  November  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Montana  Power  Company 

[Docket  No.  ER02-161-0OO1 

Take  notice  that  on  October  24,  2001, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  18  CFR  35.13 
executed  Network  Integration 
Transmission  Service  Agreements  with 
Advanced  Silicon  Materials  LLC  and 
Express  Pipeline  LLC  under  Montana's 
FERC  Electric  Tariff,  Fourth  Revised 
Volume  No.  5  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
with  Advanced  Silicon  Materials  LLC 
and  Express  Pipeline  LLC. 

Comment  date:  November  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Erie  Boulevard  Hydropower,  L.P. 

(Docket  No.  ER02-162-O0O) 

Take  notice  that  on  October  24,  2001, 
Erie  Boulevard  Hydropower,  L.P.  (Erie 
Boulevard)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Power  Purchase 
Agreement  between  Erie  Boulevard  and 
Niagara  Mohawk  Power  Corporation 
dated  as  of  March  16,  2001  (PPA).  The 
filing  is  made  pursuant  to  Erie 
Boulevard's  authority  to  sell  power  at 
market-based  rates  under  its  Market- 
Based  Rate  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  1,  approved  by  the 
Commission  on  June  17,  2001,  in  Docket 
No.  ER99-1 764-000. 

Comment  date:  November  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Mid-Continent  Area  Power  Pool 

(Docket  No.  ER02-1 63-0001 

Take  notice  that  on  October  24,  2001, 
the  Mid-Continent  Area  Power  Pool 
(MAPP),  on  behalf  of  its  members  that 
are  subject  to  Commission  jiuisdiction 
as  public  utilities  under  Section  201(e) 
of  the  Federal  Power  Act,  filed  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Termination  for  Short-Term 
and  Non-Firm  Point-To-Point 
Transmission  Service  Agreements 
between  MAPP  and  El  Paso  Merchant 
Energy,  L.P.,  formerly  Coastal  Merchant 
Energy,  L.P.  and  originally  Engage 
Energy  US,  L.P. 

Comment  date:  November  14.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.       .^ 

8.  Entergy  Services,  Inc. 

[Docket  No.  ER02- 164-000] 

Take  notice  that  on  October  24,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Mississippi.  Inc..  tendered  for 
filing  with  the  Federal  Energy 
Regulator^'  Commission  (Commission)  a 
unilaterally  executed  Interconnection 
and  Operating  Agreement  with  Reliant 
Energy  Choctaw  County  LLC  (Reliant), 
and  a  Generator  Imbalance  Agreement 
with  Reliant. 

Comment  dofe.- November  14.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-1 65-0001 

Take  notice  that  on  October  25.  2001. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  unilaterally  executed 
service  agreement  with  the  City  of  Mesa, 
dated  October  23,  2001.  for  electric 
power  and  energy  sales  at  negotiated 
rates  under  the  terms  of  PNM's  Power 
and  Energy  Sales  Tariff.  PNM  has 
requested  an  effective  date  of  September 
1,  2001  for  the  agreement.  PNM's  filing 
is  available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
the  City  of  Mesa  and  to  the  New  Mexico 
Public  Regulation  Commission. 

Comment  date:  November  15,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Calpine  Construction  Finance 
Company,  L.P. 

[Docket  No.  ER02-166-000| 

Take  notice  that  on  October  24.  2001, 
Calpine  Construction  Finance  Company, 
LP.  (CCFC)  filed  with  the  Federal 
Energy  Regulatory  Commission 
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(Commission]  an  amended  Direct  Power 
Transaction  Confirmation  imder  its 
market-based  rate  schedule. 

Comment  date:  November  14.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cambridge  Electric  Light  Company 

(Docket  Nd.  ER02-167-OOO1 

Take  notice  that  on  October  25.  2001, 
Cambridge  Electric  Light  Company 
(Cambridge  Electric)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conmiission  (Commission!  an  executed 
Interconnection  Agreement  between 
Cambridge  Electric  and  Mirant  Kendall, 
LLC  (Mirant  Kendall).  Cambridge 
Electric  also  tendered  for  filing  a  Notice 
of  cancellation  of  Rate  Schedule  FERC  . 
No.  41,  which  is  an  Interconnection  and 
Site  Agreement  between  Cambridge 
Electric  and  Mirant  Kendall  f/k/a 
Southern  Energy  new  England,  L.L.C. 
that  was  previously  accepted  by  the 
Conmiission  in  Docket  No.  ER98-4088- 
000  as  part  of  Cambridge  Electric's  sale 
of  its  generation  assets  to  Mirant 
Kendall  (Former  Interconnection 
Agreement).  Cambridge  Electric  states 
that  all  rights  and  obligations  of  the 
parties  contained  in  the  Former 
Interconnection  Agreement  that  are  still 
relevant  have  been  subsumed  into  the 
new  Interconnection  Agreement. 

Cambridge  Electric  request  an 
effective  date  of  December  24,  2001  and 
Notice  of  Cancellation  become  effective 
upon  the  same  date. 

Comment  date:  November  15,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Alabama  Power  Company 

[Docket  No.  ER02-168-0001 

Take  notice  that  on  October  25,  2001, 
Alabama  Power  Company  (APC)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Service 
Agreement  for  Supply  of  Electric 
Service  to  Electric  Membership  and 
Electric  Cooperative  Corporations  under 
Rate  Schedule  REA-1  of  its  First 
Revised  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  Pursuant  to  that 
Service  Agreement,  APC  will  provide 
electric  service  to  Tombigbee  Electric 
Cooperative,  Inc.  at  a  new  Robert  E. 
Crow  Delivery  Point  located  in  Marion 
County,  Alabama.  In  addition,  APC  is 
refiling  the  Tariff  in  its  entirety  to 
comply  with  the  Conmiission's  electric 
rate  schedule  designation  requirements 
contained  in  the  Commission's  Order 
No.  614. 

Comment  date:  November  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
.CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-27655  Filed  11-2-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 2-000,  etal.] 

Duke  Energy  Grays  Harbor,  LLC,  etal.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  30,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Duke  Energy  Grays  Harbor,  LLC 

[Docket  No.  EG02-12-OO0] 

Take  notice  that  on  October  26,  2001, 
Duke  Energy  Grays  Harbor,  LLC  (Duke 
Grays  Harbor)  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  part  365 
of  the  Commission's  regulations. 

Duke  Grays  Harbor  is  a  Delaware 
limited  liability  company  that  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  all  or 
part  of  one  or  more  eligible  facilities  to 


be  located  in  Grays  Harbor  County, 
Washington.  The  eligible  facilities  will 
consist  of  an  approximately  1 ,200  MW 
natural  gas-fired,  combined  cycle 
electric  generation  plant  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholesale. 

Comment  date:  November  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Progress  Energy  Inc.  on  behalf  of 
Carolina  Power  &  Light  Company 

[Docket  No.  ER02-160-000| 

Take  notice  that  on  October  25,  2001, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  Service 
Agreement  between  CP&L  and  the 
following  eligible  buyer.  Consumers 
Energy  Company  d/b/a  Consumers 
Energy  Traders.  Service  to  this  eligible 
buyer  will  be  in  accordance  with  the 
terms  and  conditions  of  CPSi's  Market- 
Based  Rates  Tariff,  FERC  Electric  Tariff 
No.  5.  Copies  of  the  filing  were  served 
upon  the  North  Carolina  Utilities 
Commission  and  the  South  Carolina 
Public  Service  Commission. 

CP&L  requests  an  effective  date  of 
September  27,  2001  for  this  Service 
Agreement. 

Comment  date:  November  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Company 

[Docket  No.  ER02-1 70-000] 

Take  notice  that  on  October  26,  2001. 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Comnaission 
(Commission)  an  executed  Second 
Amendment  to  Agreement  for  the 
Purchase  and  Sales  of  All  Requirements 
Service  by  and  between  Boston  Edison 
and  the  Town  of  Wellesley  Municipal 
Light  Plant  (Wellesley).  Boston  Edison 
states  that  it  has  served  a  copy  of  the 
filing  on  Wellesley  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Boston  Edison  requests  an  effective 
date  of  January  1,  2000. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Energy  New  Albany,  LLC 

[Docket  No.  ER02-1 71-000) 

Take  notice  that  on  October  26.  2001. 
Duke  Energy  New  Albany.  LLC  (Duke 
New  Albany)  tendered  for  filing  with 
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the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Notice  of 
Succession  pursuant  to  18  CFR  35.16  in 
order  to  reflect  its  name  change  from 
New  Albany  Power  I,  LLC.  As  a  result 
of  the  name  change  Duke  New  Albany 
adopted  and  ratified  all  applicable  rate 
schedules  filed  with  the  Commission  by 
New  Albany  Power  I,  LLC  effective 
October  15.  2001. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER02-1 72-000] 

Take  notice  that  on  October  26,  2001, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  with  die 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Calpine  Energy  Services,  L.P.  (Engage) 
under  the  NU  System  Companies' 
System  Sale  For  Resale  Tariff  No.  7. 
NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Calpine. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  October 
1,2001. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER02-1 73-000] 

Take  notice  that  on  October  26,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Service  Agreement  No.  151  to  add  one 
(1)  new  Customer  to  the  Market  Rate 
Tariff  under  which  Allegheny  Energy 
Supply  offers  generation  services. 
Allegheny  Energy  Supply  proposes  to 
make  service  available  as  of  October  25, 
2001  to  The  New  Power  Company. 

Copies  of  the  filing  have  been 
provided  to  all  parties  of  record. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Company 

[Docket  No.  ER02-1 74-000] 

Take  notice  that  on  October  25,  2001, 
New  England  Power  Company  (NEP) 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Second  Revised  Service 
Agreement  No.  14  between  NEP  and 
North  Attleborough  Electric 
Department,  Second  Revised  Service 
Agreement  No.  20  between  NEP  and 
Templeton  Municipal  Lighting  Plant 


and  Second  Revised  Service  Agreement 
No.  21  between  NEP  and  Wakefield 
Municipal  Light  Department 
(collectively,  the  Service  Agreements). 
The  Service  Agreements  are  under 
NEP's  open  access  transmission  tariff — 
New  England  Power  Company,  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  9.  These  Service  Agreements  are 
fully  executed  versions  of  the  First 
Revised  Service  Agreements  that  were 
filed  unexecuted  on  August  8,  2001,  in 
Docket  No.  EROl-2802-000.  No  other 
changes  have  been  made  to  the  Service 
Agreements  and  the  terms  remain  the 
same  as  filed  on  August  8,  2001. 

NEP  states  that  a  copy  of  this  filing 
has  been  served  upon  the  Department  of 
Telecommunications  and  Energy  of  the 
Commonwealth  of  Massachusetts  and 
parties  to  the  agreements. 

Comment  date:  November  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Company 

[Docket  No.  ER02-1 75-000] 

Take  notice  that  on  October  25,  2001, 
New  England  Power  Company  (NEP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  First  Revised  Service 
Agreement  No.  16  for  service  under 
NEP's  Wholesale  Market  Sales  Tariff. 
FERC  Electric  Tariff,  Original  Volume 
No.  10  between  NEP  and  USGen  New 
England,  Inc. 

Comment  date:  November  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-27668  Filed  11-2-01:  8:45  am] 

BILLING  COOC  6717-41-P 

DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Docket  No.  RM01- 12-000] 

Electricity  Market  Design  and 
Structure;  Notice  of  Extension  of  Time 
and  Opportunity  To  Submit  Comments 
on  Regional  Transmission 
Organization  Issues  Discussed  at 
Workshops 

October  30,  2001. 

As  noticed  on  September  28,  2001 
and  October  5,  2001,  a  series  of 
workshops  was  held  from  October  15 
through  October  19,  2001  at  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
The  purpose  of  the  workshops  was  to 
discuss  core  issues  related  to  the 
development  of  efficient  electric 
markets  in  an  era  in  which  electric 
transmission  systems  will  be  operated 
by  Regional  Transmission  Organizations 
(RTOs). 

The  Commission's  staff  has  developed 
summaries  of  the  key  issues  discussed 
at  each  workshop  and  is  attaching  those 
summaries  to  this  notice,  as  well  as 
posting  the  summaries  on  the 
Commission's  website  at  www.ferc.gov 
under  "RTO  activities"  to  encourage 
further  discussion  on  the  development 
of  RTOs.'  These  summaries  reflect  what 
the  staff  heard,  including  any  points  of 
consensus  among  the  panelists  at  the 
workshops.  The  summaries  are  not 
intended  to  suggest  that  there  is  an 
industry-wide  consensus.  The  primary 
purpose  of  releasing  these  summaries  is 
to  obtain  alternative  opinions  on  the 
issues  addressed  in  these  summaries. 
All  interested  persons  are  invited  to 
submit  written  comments  addressing 
these  summaries  or  any  other  matter 
discussed  at  the  workshops.  While  we 
are  not  providing  a  deadline  for  the 
submission  of  comments,  and  in  effect 
are  eliminating  the  November  5.  2001 
deadline  given  in  the  October  5,  2001 
notice,  the  conunents  should  be 
submitted  as  soon  as  reasonably 
possible. 

Comments  related  to  this  proceeding 
may  be  filed  in  paper  format  or 


'  The  attachment  is  not  being  published  in  the 
Federal  Register. 
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electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  the  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington  DC 
20426  and  should  refer  to  Docket  No. 
RMOl-12-pOO. 

To  file  the  comments  in  an  electronic 
format,  access  the  Commission's  website 
at  www.ferc.gov,  click  on  "e-Filing"  and 
then  follow  the  instructions  for  each 
screen.  First  time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  E-mail 
to  efiling@ferc.fed.us.  Comments  should 
not  be  submitted  to  the  E-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  all  conmients  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222.  or  by  E-mail  to 
rimsmaster@ferc.fed.us.  The  comments 
may  also  be  viewed  by  accessing  the 
Commission's  website  at  www.ferc.gov, 
clicking  on  "RTO  Activities"  and  then 
clicking  on  "Electricity  Market  Design 
and  Structure." 

David  P.  Boergers. 

Secretory'. 

|FR  Doc.  01-27675  Filed  ll-!2-01;  8:45  am] 

BILLMG  CODE  6n7-«1-P 

1 

ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7098-1] 

EPA  Science  Advisory  Board 
Executive  Committee;  Notification  of 
Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Executive 
Committee  (EC)  of  the  US  EPA  Science 
Advisory  Board  (SAB)  wUl  meet  on 
Wednesday,  November  28,  2001  and 
Thursday.  November  29,  2001  in 
Conference  Room  6013,  USEPA,  Ariel 
Rios  Building  North,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
The  meeting  will  begin  by  8:30  a.m.  on 
November  28  and  adjourn  no  later  than 
3:00  p.m.  on  November  29,  2001  Eastern 


Time.  All  meetings  are  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 

Purpose  of  the  Meeting:  This  meeting 
of  the  SAB  Executive  Committee  is  one 
in  a  series  of  periodic  meetings  in  which 
the  EC  takes  action  on  reports  generated 
by  SAB  Committees,  meets  with  Agency 
leadership,  and  addresses  a  variety  of 
issues  germane  to  the  operation  of  the 
Board.  The  agenda  for  the  November  28 
meeting  will  be  posted  on  the  SAB 
website  [www.epa.gov/sab)  not  later 
than  5  days  before  the  meeting  and  may 
include,  but  not  be  limited  to  the 
following: 

1 .  Action  on  Committee  reports 

a.  A  Framework  for  Reporting  on 
Ecological  Condition:  An  SAB  Report 
from  the  Ecological  Processes  and 
Effects  Committee  (EPEC) 

b.  The  Southeastern  Ecological 
Framework:  An  SAB  Report  from  EPEC 

c.  Multi-year  Research  Plans:  Water 
Quality  and  Pollution  Prevention:  An 
SAB  Report  from  the  Research  Strategies 
Advisory  Committee  (RSAC) 

2.  Meeting  with  Agency  leaders, 
including 

a.  Governor  Christine  Todd  Whitman, 
USEPA  Administrator 

b.  Ms.  Unda  Fisher,  Deputy  USEPA 
Administrator 

c.  Top  award  winners  of  the  Agency's 
Scientific  and  Technological 
Achievement  Awards  (STAA) 
competition 

3.  Matters  of  Board  business, 
including 

a.  Training  on  conflicts-of  interest 

b.  Update  on  steps  taken  to  respond 
to  the  General  Accounting  Office  report 
on  the  SAB 

c.  Setting  the  SAB  agenda  for  FY02 
and  beyond. 

Availability  of  Review  Materials:  Draft 
SAB  reports  will  be  posted  on  the  SAB 
Website  (www.epa.gov/sab) 
approximately  two  weeks  before  the 
date  of  the  meeting.  The  underlying 
documents  that  are  the  subject  of  SAB 
reviews,  however,  are  not  available  from 
the  SAB  Office  but  are  normally 
available  from  the  originating  EPA 
office. 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact  Dr. 
Donald  Barnes,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-4533:  FAX  (202)  501-0323;  or 
via  e-mail  at  bames.don@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 


received  by  Dr.  Barnes  no  later  than 
noon  Eastern  Time  on  November  21, 
2001. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  JBoard  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  coniments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (imless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  imtil  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
conunittee  for  their  consideration. 
Comments  should  be  supplied  to  Dr. 
Barnes  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0323. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  coi^erence  room,  should  contact  Dr. 
Barnes  at  least  five  business  days  prior 
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to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  October  30,  2001. 
John  R.  Fowle  m. 

Acting  Staff  Director,  EPA  Science  Advisory 
Board. 

[PR  Doc.  01-27726  Filed  11-2-01;  8:45  am] 
BNJJftG  CODE  6660-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7097-7] 

PRC  Patterson  Superfund  Removal 
Site;  Notice  of  Proposed 
Administrative  Settlement  Pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Ad,  As  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

agency:  Envifonmental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

comments. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization 
Action  ("CERCLA"),  42  U.S.C.  9622(i), 
notice  is  hereby  given  of  a  proposed 
Administrative  Order  on  Consent 
("AOC, "  Region  9  Docket  No.  2001-14) 
pursuant  to  section  122(h)  of  CERCLA 
concerning  the  PRC  PATTERSON 
SUPERFUND  REMOVAL  SITE  (the 
"Site"),  located  in  Patterson,  Califbniia, 
and  including  an  above  ground  storage 
tank  in  Vemalis,  California.  The 
respondents  to  the  AOC  are  Chevron 
Corporation  and  Chevron  U.S.A.,  Inc. 
Through  the  proposed  AOC  the 
respondents  will  complete  the  removal 
action  addressing  an  above  ground  bulk 
storage  tank  at  the  Site.  The  AOC 
provides  the  respondents  with  a 
covenant  not  to  sue  and  contribution 
protection  for  the  removal  actions  at  the 
Site.  To  date,  EPA  has  incurred 
approximately  $900,000.00  in  response 
costs  related  to  the  Site;  however,  EPA's 
response  costs  incurred  at  the  Site  are 
less  than  twenty-five  percent  (25%)  of 
the  total  costs  of  the  response  action  at 
the  Site.  EPA  is  waiving  all  claims  for 
recovery  of  its  response  costs  against  the 
respondents  consistent  with  EPA's 
established  policy  regarding  allocation 
of  "orphan  shares,"  which  are  those  of 
potentially  responsible  parties  that  are 
insolvent  or  defunct.  EPA  anticipates 
recovery  of  all  or  a  significant  portion  of 
its  costs  from  other  potentially 
responsible  parties  at  the  Site.  For  thirty 


(30)  days  following  the  date  of 
publication  of  this  Notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  AOC.  The  Agency's 
response  to  any  conmients  received  will 
be  available  for  public  inspection  at 
EPA's  Region  IX  offices,  located  at  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  December  5,  2001. 
ADDRESSES:  The  proposed  AOC  may  be 
obtained  from  Danielle  Carr,  Hearing 
Qerk,  telephone  (415)  744-1389. 
Comments  regarding  the  proposed  AOC 
should  be  addressed  to  Danielle  Carr 
(CHlC-3)  at  75  Hawthorne  Street,  San 
Francisco,  California  94105,  and  should 
reference  the  PRC  Patterson  Superfund 
Removal  Site,  and  Region  IX  Docket  No. 
2001-14. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Andrew  Helmlinger,  Office  of  Regional 
Counsel,  (415)  744-1325,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Dated:  October  18,  2001. 
Daniel  A.  Meer, 

Acting  Director,  Superfund  Division. 
(PR  Doc.  01-27725  Filed  11-2-01;  8:45  am] 
WIMQ  COM  68W-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7097-8J 

PRC  Patterson  Superfund  Removal 
SHa*  NoHoe  of  Pfoooaad 
Adminlslrallve  Settlement  Pursuant  to 
the  Compfshenslve  Envwonmental 
Reeponse,  CompensaHon,  and  UabNlly 
Ad,  As  Amsndsd  by  the  Superfund 
Amendments  and  Reauttwrlzatlon  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

comments. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization 
Action  ("CERCLA"),  42  U.S.C.  9622(i), 
notice  is  hereby  given  of  a  proposed 
Administrative  Order  on  Consent 
("AOC."  Region  9  Docket  No.  2001-08) 
pursuant  to  section  122(h)  of  CERCLA 
concerning  the  PRC  PATTERSON 
SUPERFUND  REMOVAL  SITE  (die 
"Site"),  located  in  Patterson,  California, 
and  including  an  above  ground  bulk 
storage  tank  in  Vemalis,  California.  The 
respondent  to  the  AOC  is  the  AUantic 


Richfield  Company  ("ARCO").  Through 
the  proposed  AOC,  ARCO  will  conduct 
the  removal  of  wastes  from  the  above 
ground  bulk  storage  tank  in  Vemalis, 
California.  The  AOC  provides  ARCO 
with  a  covenant  not  to  sue  and 
contribution  protection  for  the  removal 
action  at  the  Site.  To  date,  EPA  has 
inciured  approximately  $900,000.00  in 
response  costs  related  to  the  Site. 
ARCO,  as  one  of  many  generators  of 
wastes  at  the  Site,  is  reimbursing 
$500,001.00  of  the  incurred  response 
costs  to  EPA.  EPA  anticipates  recovery 
of  all  or  a  significant  portion  of  the 
remaining  costs  from  other  potentially 
responsible  parties  at  the  Site.  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  Notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  AOC.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at 
EPA's  Region  IX  offices,  located  at  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  December  5,  2001. 
ADDRESSES:  The  proposed  AOC  may  be 
obtained  from  Danielle  Carr,  Hearing 
Clerk,  telephone  (415)  744-1389. 
Comments  regarding  the  proposed  AOC 
should  be  addressed  to  Danielle  Carr 
(ORC-3)  at  75  Hawthorne  Street,  San 
Francisco,  California  94105,  and  should 
reference  the  PRC  Patterson  Superfund 
Removal  Site,  and  Region  DC  Docket  No. 
2001-08. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Andrew  Helmlinger,  Office  of  Regional 
Counsel,  (415)  744-1325.  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Dated:  October  18.  2001. 
Daniel  A.  Meer, 

Acting  Director,  Superfund  Division. 
[PR  Doc.  01-27727  Filed  11-2-01;  8:45  am) 
MUMOCOOt  «ao-so-p 


FARM  CREOrr  ADMINISTRATION 
Sunshine  Act  Meeting 

AQENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  November  6,  2001, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
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ADDRESS:  Farm  Credit  Administration, 
1501  Fann  Credit  Drive,  McLean, 
Virginia  22102-5090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^009,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 
—October  11,  2001  (Open) 

B.  Report 
— Corporate  Approvals 

Dated:  October  31,  2001. 
Kelly  Mikel  Williams. 
Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  01-27776  Filed  10-31-01;  5:10  pm] 
BILLING  COOE  6705-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information    ' 
CollectkHHs)  being  Revieiwed  by  ttie 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

October  30,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  4,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  SW..  Washington,  DC 
20554  or  via  the  Internet  to 
Iesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0996. 

Title:  AM  Auction  Section  307(b) 
Submissions. 

Form  Number:  n/a. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  120. 

Estimated  time  per  response:  1-5 
hours  (time  is  split  between  contractors 
and  respondents). 

Frequency  of  Response:  Reporting,  on 
occasion. 

Total  annual  burden:  210. 

Total  annual  costs:  $27,000. 

Needs  and  Uses:  The  Commission 
must  undertake  a  traditional  Section 
307(b)  analysis  prior  to  conducting  an 
auction  for  mutually  exclusive  AM 
applications  proposing  to  serve  different 
communities.  Each  applicant  within  a 
mutually  exclusive  group  must  submit 
an  amendment  containing  certain 
supplemental  information.  The  data 
submitted  will  be  used  to  determine  the 
community  having  the  greater  need  for 
an  AM  radio  service. 

OAfB  Number:  3060-0180. 

Tif7e.  Section  73.1610,  Equipment 
Tests. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  500. 

Estimated  Hours  Per  Response:  0.5 
hours. 

Frequency  of  Response:  Reporting,  on 
occasion. 

Cost  to  Respondents:  None. 

Estimated  Total  Aimual  Burden:  250 
hours. 


Needs  and  Uses:  This  information 
collection  requires  the  permittee  of  a 
new  broadcast  station  to  notify  the  FCC 
of  its  plans  to  conduct  equipment  tests 
for  the  purpose  of  making  adjustments 
and  measurements  as  may  be  necessary 
to  assure  compliance  with  the  terms  of 
the  construction  permit  and  applicable 
engineering  standards.  The  data  are 
used  by  FCC  staff  to  assure  compliance 
with  the  terms  of  the  construction 
permit  jmd  applicable  engineering 
standards. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-27708  Filed  11-2-01;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:59  a.m.  on  Tuesday,  October  30, 
2001 ,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate,  supervisory,  and  receivership 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
M.  Reich  (Appointive),  concurred  in  by 
Director  John  D.  Hawke,  Jr.  (Comptroller 
of  the  Currency),  and  Chairman  Donald 
E.  Powell,  that  corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  October  30,  2001. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary,  (Operations). 
[FR  Doc.  01-27817  Filed  11-1-01;  8:45  am] 
BILUNO  COOE  6n4-01-« 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Bani(  or  Banic 
hlolding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  19,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago,  ' 
Illinois  60690-1414: 

1.  Omar  C.  Wilhelms  8- Janice  R. 
Wilhelms,  Shannon,  Illinois;  to  retain 
voting  shares  of  Shannon  Bancorp,  Inc., 
Shannon,  Illinois,  and  thereby 
indirectly  retain  voting  shares  of  First 
State  Bank  Shannon-Polo,  Shannon, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  30,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-27662  Filed  11-2-01;  8:45  am] 
BILUNG  COOE  a210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acc|uisltions  by,  and 
Margsfs  of  Bank  Holding  Contjaanies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbaiiking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  ror  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  \he  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wvkrw.ffiec.gov/nic/. 

Unless  otherwise  noted,  cofnments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  28, 
2001. 

A.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Independence  Bancshares,  Inc., 
Independence,  Iowa;  to  acquire  100 
percent  of  the  voting  shares  of  Fairbank 
Bancshares,  Inc.,  Fairbank,  Iowa,  and 
thereby  indirectly  acquire  voting  shares 
of  Fairbank  State  Bank,  Fairbank,  Iowa. 

2.  Malvern  Bancshares,  Inc.,  Malvern, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  ]}ercent  of 
the  voting  shares  of  Malvern  Trust  ft 
Savings  Bank,  Malvern,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Plainville  Bancshares,  Inc., 
Plainville,  Kansas;  to  acquire  100 
percent  of  the  voting  shares  of  Farmers 
Bancshares,  Inc.,  Lincoln,  Kansas,  and 
thereby  indirectly  acquire  Farmers 
National  Bank,  Lincoln,  Kansas,  and 
Beverly  State  Bank,  Beverly,  Kansas. 

2.  West  Point  Bancorp,  Inc.,  West 
Point,  Nebraska;  to  acquire  100  (rercent 
of  the  voting  shares  of  Town  ft  Country 
Bank,  Las  Vegas,  Nevada. 

C  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  McLaughlin  Bancshares,  Inc.,  Ralls, 
Texas,  and  McLaughlin  Delaware 
Bancshares,  Inc.  J)over,  Delaware;  to 
acquire  100  percent  of  the  voting  shares 
of  First  Hale  Center,  Inc.,  Hale  Center, 
Texas,  and  thereby  indirectly  acquire 
voting  shares  of  FNB  West  Texas, 
Plainview,  Texas.  > 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  30,  2001. 
Rolierl  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  01-27660  Filed  11-2-01;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  l>y,  and 
Mergers  of  Banic  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
01-26863)  published  on  page  54011  of 
the  issue  for  October  25,  2001. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entr}'  for 
Wells  Fargo  &  Company,  San  Francisco, 
California,  is  revised  to  read  as  follows: 

1.  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Texas 
Financial  Bancorporation,  Inc., 
Minneapolis,  Miimesota;  and  thereby 
indirectly  acquire  voting  shares  of 
Marquette  Bank  Monmouth,  Monmouth, 
Illinois;  The  Bank  of  Santa  Fe,  Santa  Fe, 
New  Mexico;  Delaware  Financial,  Inc.. 
Wilmington,  Delaware;  First  National 
Bank  of  Texas,  Decatur,  Texas;  First 
State  Bank  of  Texas,  Denton,  Texas;  and 
to  acquire  Marquette  Bank,  N.A..  Rogers, 
Minnesota;  Marquette  Capital  Bank, 
N.A.,  Wayzata,  Minnesota;  The  First 
National  Bank  and  Trust  Company  of 
Baraboo,  Baraboo.  Wisconsin;  Meridian 
Capital  Bank,  N.A.,  Milwaukee, 
Wisconsin;  and  Marquette  Bank 
Morrison,  Morrison,  Illinois,  from 
Marquette  Bancshares,  Inc., 
Miimeapolis,  Minnesota. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Marquette  Financial  Group.  Inc., 
Minneapolis,  Minnesota,  and  thereby 
engage  in  securities  brokerage  and 
investment  advisory  activities,  pursuant 
to  §  225.28(b)(6)  and  (7)  of  Regulation 
Y. 

Comments  on  this  appUcation  must 
be  received  by  November  19,  2001. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  30,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-27661  Filed  11-2-01:  8:45  am) 
BUJNO  COOe  SMO-OI-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETMG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 
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FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  66  FR  54527.  October 
29,  2001. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:30  a.m.  Wednesday, 
October  31.  2001. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 
Consideration  of  quorum  and  other 
voting  requirements  for  Board  action. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith.  Assistant  to  the 
Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  31,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  01-27763  Filed  10-31-01;  4:41  pm] 

BIUJNG  CODE  6210-01-P 


GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards;  Notice  of  Meeting 

The  Advisory  Council  on  Government 
Auditing  Standards  will  meet  Monday, 
November  19.  2001  from  8:30  a.m.  to 
5:00  p.m..  in  room  7C13  of  the  General 
Accoimting  Office  building,  441  G 
Street,  NW.,  Washington,  DC. 

The  Advisory  Coimcil  on  Govenunent 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
government  auditing  standards.  The 
meeting  is  open  to  the  public.  Any 
interested  person  who  plans  to  attend 
the  meeting  as  an  observer  should 
present  a  copy  of  this  meeting  notice 
and  a  form  of  picture  identification  to 
the  GAO  Security  Desk  on  the  day  of  the 
meeting  to  obtain  access  to  the  GAO 
Building.  Council  discussions  and 
reviews  are  open  to  the  public.  Members 
of  the  public  will  be  provided  an 
opportunity  to  address  the  Council  with 
a  brief  (five  minute)  presentation  on 
Monday  afternoon. 

For  further  information  or  to  notify 
the  Council  you  plan  to  attend  the 
meeting,  please  contact  Jennifer  Allison, 
Council  Assistant,  202-512-3423. 
Please  check  the  Government  Auditing 
Standards  web  page  (w,-ww.gao.gov/ 


govaud/ybkOl  .htm)  one  week  prior  to 
the  meeting  for  a  final  agenda. 

Marcia  B.  Buchanan, 

Assistant  Director. 

(FR  Doc.  01-27664  Filed  11-2-01;  8:45  am] 

BIUJNG  CODE  1610-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0222] 

Agency  Information  Collection 
Activities;  Announcentent  of  0MB 
Approval;  Third-Party  Review  Under 
FDAMA 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Third-Party  Review  Under  FDAMA" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  27,  2001  (66 
FR  45047),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  luiless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0375.  The 
approval  expires  on  October  31,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at 

http://www.fda.gov/ohrnxs/dockets. 

Dated:  October  29,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc".  01-27642  Filed  11-2-01;  8:45  ami 

BNJJNG  CODE  41S0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0231] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Veterinary 
Adverse  Drug  Reaction,  Lack  of 
Effectiveness,  Product  Defect  Report 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  December 
5,  2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  nn.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Veterinary  Adverse  Drag  Reaction, 
Lack  of  Effectiveness,  Product  Defect 
Report— 21  CFR  Part  510  (OMB  Control 
No.  0910-0012)— Extension 

Section  512(1)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  360b(l))  and  21  CFR  510.300, 
510.301,  and  510.302  require  that 
applicants  of  approved  new  animal  drug 
applications  (NAD As)  submit  within  15 
working  days  of  receipt,  complete 
records  of  reports  of  certain  adverse 
drug  reactions  and  unusual  failure  of 
new  animal  drugs.  Other  reporting 
requirements  of  adverse  reactions  to 
these  drugs  must  be  reported  annually 
or  semiannually  in  a  specific  format. 
This  continuous  monitoring  of  approved 
new  animal  drugs,  affords  the  primary 
means  by  which  FDA  obtains 
information  regarding  potential 
problems  in  safety  and  effectiveness  of 
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marketed  animal  drugs  and  potential 
manufacturing  problems.  Data  already 
on  file  with  FDA  is  not  adequate 
because  animal  drug  effects  can  change 
over  time  and  less  apparent  effects  may 
take  years  to  manifest  themselves. 
Reports  are  reviewed  along  with  those 
previously  submitted  for  a  particular 
drug  to  determine  if  any  change  is 
needed  in  the  product  or  labeling,  such 
as  package  insert  changes,  dosage 
changes,  additional  warnings  or 


contraindications,  or  product 
reformulation. 

Adverse  reaction  reports  are  required 
to  be  submitted  by  the  drug 
manufactiirer  on  FDA  Forms  1932  or 
1932a  (voluntary  reporting  form), 
following  complaints  from  animal 
owners  or  veterinarians.  Likewise, 
product  defects  and  lack  of  effectiveness 
complaints  are  submitted  to  FDA  by  the 
drug  manufacturer  following  their  own 
detection  of  a  problem  or  complaints 


from  product  users  or  their  veterinarians 
using  FDA  Forms  1932  and  1932a  .  FDA 
Form  2301  is  available  for  the  required 
transmittal  of  periodic  reports  and 
promotional  material  for  new  animal 
drugs.  Respondents  to  this  collection  of 
information  are  applicants  of  approved 
NADAs. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden' 


Form  No. 

21  CFR  Section 

No.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

-■ 
Hours  per  Re- 
sponse 

Total  Hours 

Form  FDA  2301   ... 
Form  FDA  1932  ... 
Form  FDA  1932a 

(voluntary) 

Total  txjrden 
hours 

510.302(a) 
510.302(b) 

510.302(b) 

190 
190 

100 

13.16 
94.74 

1.0 

2,500 
18.000 

100 

0.5 
1.0 

1.0 

1.250 
18,000 

100 

19.350 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 


Table  2.— Estimated  Annual  Recordkeeping  Burden  ' 

21  CFR  Section 

No.  of  Recorditeepers 

Annual  Frequef>cy  per 
Recordkeeping 

Total  Annual 
Response  per 
Recordkeeper 

Hours  per 
Recordkeeper 

Total  Hours 

510.300(a)  and  510.301(a) 
510.300(b)  and  510.301(b) 
Total  tMjrden  hours 

190 
190 

13.16 
94.74 

2,500 
18,000 

10.35 
0.50 

25.875 

9.000 

34.875 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communication  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hoiu-s  (i.e., 
adverse  drug  reaction,  lack  of 
effectiveness,  and  product  defect 
reports)  are  derived  from  agency  records 
and  experience. 

Dated :  October  29 .  2001 . 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  01-27641  Filed  11-2-01;  8:45  am) 

BILUNO  CO06  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 D-0489] 

Draft  FDA  Guidance  on  ttte 
EatablishmMit  and  Operation  of 
Clinical  Trial  Data  Monitoring 
Committees;  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 


The  Food  and  Drug  Administration 
(FDA),  Center  for  Biologies  Evaluation 
and  Research  (CBER),  Center  for  Drug 
Evaluation  and  Research  (CDER),  and 
Center  for  Devices  and  Radiological 
Health  (CDRH),  is  armouncing  the 
following  public  meeting:  Draft  FDA 
Guidance  on  the  Establishment  and 
Operation  of  Clinical  Trial  Data 
Monitoring  Committees  (DMCs).  The 
topics  to  be  discussed  are  addressed  in 
the  draft  entitled  "Guidance  for  Clinical 
Trial  Sponsors  On  the  Establishment 
and  Operation  of  Data  Monitoring 
Committee."  These  topics  include:  The 
history  of  DMCs,  the  types  of  clinical 
trials  in  which  DMCs  are  most 
important,  DMC  membership  and 
operations,  independence  of  DMCs,  and 
the  regulatory  requirements  relevant  to 
DMCs. 

Date  and  Time:  The  meeting  will  be 
held  on  November  27,  2001,  from  9  a.m. 
to  5  p.m. 

Location:  The  meeting  will  be  held  at 
The  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD 
20814. 

Contact  Melanie  Whelan,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-40),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 


Rockville.  MD  20852-1448,  301-827- 
3841,  FAX  301-827-3843,  or  e-mail: 

Whelan@cber.fda.gov. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number),  to  Melanie  Whelan  (address 
above)  by  November  20.  2001 .  We 
encourage  early  registration  because 
seating  is  limited.  There  is  no 
registration  fee. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Melanie  Whelan  at  least  7  days  in 
advance. 

SUPPLEMENTARY  INFORMATKMt:  This 
meeting  will  provide  a  fonmi  for  all 
members  of  the  public  to  express  their 
opinions  and  suggestions  on  the  draft 
entitled  "Guidance  for  Clinical  Trial 
Sponsors  On  the  Establishment  and 
Operation  of  Data  Monitoring 
Committees."  The  draft  guidance  is 
intended  to  address  scientific,  ethical, 
and  practical  issues  related  to  the 
establishment  and  operation  of  DMCs 
for  clinical  trials.  The  meeting  will  be  of 
primary  interest  to  sponsors  of  clinical 
trials  evaluating  FDA-regulated 
products.  The  objectives  of  the  meeting 
are  to:  (1)  Present  the  material  in  the 
draft  guidance  document  and  (2)  solicit 
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your  comments  and  recommendations 
on  the  draft  guidance  document.  The 
draft  guidance  will  be  announced  in  the 
Federal  Register  for  public  conunent 
and  posted  on  the  Internet  at 
http://www.fda.gov/cber/ 
guidelines. h  tm . 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
The  public  meeting  transcript  will  also 
be  available  on  the  Internet  at 
http.7/www.fda.gov/cber/minutes/ 
workshop-nun.htm. 

Dated:  October  30,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Polidy. 

(FR  Doc.  01-27643  Filed  11-02-01;  8:45  am) 

BILUNG  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkMi 

Application  of  Nucleic  Acid  Testing  to 
Blood  Borne  Patttogens  and  Emerging 
Technologiee;  Public  Worlcshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  workshop 
entitled  "Application  of  Nucleic  Acid 
Testing  to  Blood  Borne  Pathogens  and 
Emerging  Technologies."  The  purpose 
of  the  public  workshop  is  to  focus  on 
issues  surrounding  the  implementation 
of  nucleic  acid  testing  (NAT)  to  screen 
blood  and  plasma  donors. 

Date  ana  Time:  The  2-day  public 
workshop  will  be  held  on  December  4 
and  5.  2001,  from  8:30  a.m.  to  5  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Lister  Hill  Center. 
National  Institutes  of  Health.  Bldg.  38A, 
8600  Rockville  Pike,  Bethesda,  MD. 

Contact.  Joseph  Wilczek.  Center  for 
Biologies  Evaluation  and  Research 
{HFM-305),  Food  and  Drug 
Administration,  1401  Rockville  Pike. 
Rockville.  MD  20852-1448,  301-827- 
6129,  FAX  301-627-2843,  e-mail: 
wHczek@cber.fda.gov. 

Registration:  Preregistration  is  not 
required.  However,  early  registration  is 
recommended  because  there  are  only 
175  seats  at  the  site.  Registration  at  the 
site  will  be  done  on  a  space  available 
basis  on  the  days  of  the  workshop, 
beginning  at  7:30  a.m.  Mail,  e-mail,  or 


fax  your  registration  information 
(including  name,  title,  firm  name, 
address,  telephone  and  fax  niunber,  and 
e-mail  address)  to  the  contact  person  on 
or  before  November  23,  2001.  A 
registration  form  is  available  on  the 
Internet  at  http://www.fda.gov/cber/ 
scireg.htm.  There  is  no  registration  fee. 
If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Joseph 
Wilczek  (address  above)  at  least  7  days 
in  advance. 

Transcripts:  Transcripts  of  the  public 
workshop  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15- working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
The  public  workshop  transcript  will 
also  be  available  on  the  Internet  at 
http://www.fda.gov/cber/minutes/ 
workshop-min.htm. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
sponsoring  a  public  workshop  on  issues 
surrounding  the  implementation  of  NAT 
for  blood  borne  pathogens.  These  issues 
for  testing  blood  and  plasma  donors 
include  screening  for  human 
immunodeficiency  virus,  hepatitis  C 
virus,  hepatitis  B  virus,  and  testing 
manufacturing  pools  for  hepatitis  A 
virus  and  parvovirus  B-19.  The  goals  of 
the  public  workshop  are  to  examine:  (1) 
International  developments  and 
regulatory  issues  regarding  the 
implementation  of  minipool  and  single 
unit  NAT;  (2)  standardization  and 
quality  assurance  of  NAT  methods;  (3) 
industry  experience  with  minipool  NAT 
for  donor  screening  and  in-process 
plasma  pools;  (4)  potential  replacement 
of  current  viral  marker  tests  by  NAT; 
and  (5)  emerging  issues  in  nucleic  acid 
testing,  including  new  pathogens  and 
new  screening  technologies.  Another 
goal  of  the  workshop  is  to  evaluate 
future  directions  in  NAT  for  blood 
borne  pathogens.  The  public  workshop 
agenda  is  posted  on  the  Internet  at 
http://www.fda.gov/cber/scireg.htm. 

Dated:  October  29,  2001. 
Margaret  M.  Dotzel, 
Associate  (Commissioner  for  Policy. 
[FR  Doc.  01-27644  Filed  11-2-01;  8:45  am) 

BNJJNQ  COOe  41S0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Project  Grants;  Hana 
Health  Initiative  for  Children  and 
Adolescents 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  grant  award. 

SUMMARY:  The  Maternal  and  Child 
Health  Bureau  (MCHB).  Health 
Resources  and  Services  Administration 
(HRSA),  is  awarding  a  grant  for 
$1,000,000  in  fiscal  year  (FY)  2001  to 
the  Hana  Community  Health  Center  in 
Hana,  Hawaii.  The  grant  supports 
expansion  of  health  services  to  children 
and  adolescents,  with  a  focus  on 
addressing  special  needs  of  Native 
Hawaiians  in  the  community  of  Hana. 
The  award  was  made  frtim  Kinds 
appropriated  imder  Public  Law  106-554 
(HHS  Appropriation  Act  for  FY  2001). 
This  project  is  a  Special  Project  of 
Regional  and  National  Significance 
(SPRANS)  authorized  by  section 
501(a)(2)  of  the  Social  Security  Act,  the 
Maternal  and  Child  Health  Federal  Set- 
Aside  Program. 

Purpose:  HRSA  determined  that  it 
was  necessary  to  provide  funds  to  the 
commimity  of  Hana  for  expanded 
emergency,  health  and  related  services 
to  children  and  adolescents  in  Hana, 
with  services  to  have  a  Native  Hawaiian 
focus.  The  primary  source  of  health  care 
for  Hana  is  the  Hana  Community  Health 
Center.  To  seek  another  source  of  health 
care  residents  must  travel  two  and  one- 
half  to  three  hours,  one  way,  to  the  main 
town  of  Wailuku. 

In  FY  2001,  community  surveys 
indicated  a  continuing  need  for  funds 
for  the  on-site  health  services  supported 
through  this  project,  which  was 
initiated  in  1999  through  MCHB's 
Emergency  Medical  Services  for 
Children  program.  Concerns  were  raised 
about  the  need  for  quality  primary  and 
related  health  care  services  and  the 
maintenance  of  24  hour  coverage, 
especially  emergency  care.  As  this  is  an 
isolated  community  with  limited  health 
and  human  services  there  was  a  desire 
to  expand  the  services  of  the  Hana 
Community  Health  Center.  Maternal 
and  Child  Health  SPRANS  funds  were 
designated  to  continue  to  address  these 
services.  This  project  reflects  input  and 
participation  from  the  State  of  Hawaii 
and  the  Hana-based  community  health 
center  and  service  providers.  It  provides 
a  comprehensive  strategy  for  (1) 


Federal  Register / Vol.  66,  No.  214 /Monday,  November  5,  2001 /Notices 


55945 


Addressing  service  delivery  gaps  and 
barriers;  (2)  expanding  health  care  and 
related  services  to  the  children  and 
adolescents  of  Hana;  and  (3)  responding 
to  the  needs  of  the  Native  Hawaiian 
population  in  Hana. 

Availability  of  Funds:  Approximately 
$1,000,000  was  made  available  to 
support  this  project  for  the  first  year  of 
a  planned  three-year  project/budget 
period,  beginning  in  FY  2001,  and 
extending  from  September  27,  2001 
through  September  26,  2004,  subject  to 
the  availability  of  appropriations. 

Other  Award  Information :  This 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
programs  (as  implemented  by  45  CFR 
part  100).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for 
this  project  is  93.1  lOM. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  S.  Conway,  Division  of  Child, 
Adolescent  and  Family  Health,  Maternal 
and  Child  Health  Bureau,  HRSA,  5600 
Fishers  Lane,  Room  18A-30,  Rockville, 
MD  20857,  301-443-2250. 

Dated:  October  29,  2001. 
Elizabeth  M.  Duke, 

Acting  Administrator. 

(FR  Doc.  01-27646  Filed  11-2-01;  8:45  am) 

BlUmO  COOE  4166-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Welfare  Reform  and 
Women's  and  Children's  Health 
Cooperathre  Agreement 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  of  grant  award. 

SUMMARY:  The  Maternal  and  Child 
Health  Bureau  (MCHB).  Health 
Resources  and  Services  Administration 
(HRSA),  is  awarding  $224,000  in  fiscal 
year  (FY)  2001  to  support  a  cooperative 
agreement  with  the  Mailman  Sdiool  of 
Public  Health,  Columbia  University,  in 
New  York,  NY.  The  award  was  made 
from  funds  appropriated  under  Public 
Law  106-554  (Departments  of  Labor, 
Health  and  Hujnan  Services,  and 
Education  and  Related  Agencies 
Appropriation  Act  for  FY  2001).  The 
cooperative  agreement  is  authorized  by 
section  501(a)(2)  of  the  Social  Security 
Act,  the  Maternal  and  Child  Health 
Federal  Set-Aside  Program,  as  a  Special 
Project  of  Regional  and  National 
Significance. 


Purpose:  The  HRSA  is  providing 
Federal  financial  assistance  for  the 
"Finding  Common  Ground"  project  to 
allow  completion  of  a  pre-existing  set  of 
tasks  by  Columbia  University's  Mailman 
School  of  Public  Health.  The  project  is 
designed  to  provide  an  empirical  base 
for  assessing  the  impact  of  State  welfare 
reform  policies,  implemented  since 
1996,  on  women's  and  children's  health 
services  utilization  and  health 
outcomes.  These  tasks  include  analysis 
of  data  gathered  from  six  national  and 
State  data  sets  and  identification  of 
trends  in  welfare  and  Medicaid  in  South 
Carolina,  Texas,  and  Washington.  The 
project  was  initiated  in  1997  through  a 
cooperative  agreement  with  combined 
support  from  the  Maternal  and  Child 
Health  Bureau  (MCHB),  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Office  of  Population  Affairs.  This 
funding  expired  in  2001. 

This  awturd  for  a  new  cooperative 
agreement,  sponsored  solely  by  MCHB. 
ensures  that  results  of  the  ongoing  study 
are  available  on  a  timely  basis  to 
provide  the  empirical  foimdation  to 
address  maternal  and  child  health 
issues  associated  with  welfare  reform. 
Data  will  be  used  to  develop  training 
and  demonstration  projects  to  inform 
participants  in  professional 
deliberations  regarding  possible  future 
.  changes  in  welfare  law. 

This  "Finding  Common  Ground" 
project  is  the  only  existing  analytical 
project  dedicated  to  exploring  the 
impact  of  welfare  reform  policies  on  the 
health  status  and  service  utilization  of 
women  and  children.  While  other 
groups  are  conducting  studies  on 
welfare  reform,  they  are  primarily 
focused  on  the  impact  on  employment, 
earnings,  and  income.  The  project  team 
for  this  study  is  uniquely  qualified 
through  its  combination  of  expertise  and 
experience  in  clinical,  public  health, 
and  social  science  research  to  complete 
the  project  in  cooperation  with  MCHB. 

The  administrative  and  funding 
instrument  used  for  this  program  is  the 
cooperative  agreement,  in  which 
substantial  MCHB  scientific  or 
programmatic  involvement  with  the 
awardee  is  anticipated  during 
performance  of  the  project.  Under  the 
cooperative  agreement,  MCHB  supports 
or  stimulates  the  awardee's  activities  by 
working  with  the  awardee  in  a  non- 
directive,  partnership  role,  but  not 
assuming  direction,  prime 
responsibility,  or  a  dominant  role  in  the 
activity. 

Availability  of  Funds:  Approximately 
$224,000  was  made  available  for 
obligation  to  support  this  project  for 
budget  period  beginning  in  FY  2001, 


extending  from  September  30,  2001 
through  August  29,  2002. 

Other  Award  Information:  This 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
programs  (as  implemented  by  45  CFR 
part  100).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number  is 
93.110RA. 

FOR  FURTHER  INFORMATION  CONTACT:  Russ 
Scarato,  Office  of  Data  and  Information 
Management,  Maternal  and  Child 
Health  Bureau.  HRSA,  5600  Fishers 
Lane.  Room  18-44.  Rockville.  MD 
20857, 301-443-0701. 

Dated:  October  29,  2001. 
Elizabeth  M.  Duke, 
Acting  Administrator. 

IFR  Doc.  01-27647  Filed  11-2-01;  8:45  am] 
BILLING  COOE  416S-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasit  Force 
Great  Laites  Panel  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interipr. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces 
meeting  of  the  Aquatic  Nuisance 
Species  Task  Force  Great  Lakes  Panel. 
The  meeting  topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 
DATES:  The  Great  Lakes  Panel  will  meet 
from  8  am  to  5  pm  on  Thursday, 
November  29,  2001,  and  8  am  to  noon 
on  Friday,  November  30,  2001. 
ADDRESSES:  The  Great  Lakes  Panel  will 
be  held  at  the  Holiday  Inn.  North 
Campus,  3600  Plymouth  Road,  Ann 
Arbor,  Michigan  48105.  Phone  (734) 
769-9800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathe  Glassner-Shwayder,  Project 
Manager,  Great  Lakes  Commission,  at 
734-665-9135  or  Sharon  Gross, 
Executive  Secretary.  Aquatic  Nuisance 
Species  Task  Force  at  703-358-2308  or 
by  e-mail  at:  sharon_gross@fws.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Great  Lakes  Panel.  The  Task  Force  was 
established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

The  Great  Lakes  Panel,  comprised  of 
representatives  from  Federal.  State,  and 
local  agencies  and  from  private 
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environmental  and  commercial 
interests,  provides  the  following: 

(a)  Identify  priorities  for  the  Great 
Lakes  Region  with  respect  to  aquatic 
nuisance  species; 

(b)  Make  recommendations  to  the 
Task  Force  regarding  programs  to  carry 
out  zebra  mussel  prooams; 

(c)  Assist  the  Task  Force  in 
coordinating  Federal  aquatic  nuisance 
species  program  activities  in  the  Great 
Lakes  region; 

(d)  Coordinate,  where  possible, 
aquatic  nuisance  species  program 
activities  in  the  Great  Lakes  region  that 
are  not  conducted  pursuant  to  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (as 
amended,  1996); 

(e)  Provide  advice  to  public  and 
private  individuals  and  entities 
concerning  methods  of  controlling 
aquatic  nuisance  species;  and, 

(f)  Submit  an  annual  report  describing 
activities  within  the  Great  Lakes  region 
related  to  aquatic  nuisance  species 
prevention,  research,  and  control. 

The  focus  of  this  meeting  will  be  to: 
Review  topics  related  to  NISA 
reauthorization,  discuss  Panel  activities, 
priorities,  and  membership,  and  discuss 
coordination  of  regional  panels  on  a 
national  level. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810, 4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  October  19,  2001. 
Everett  Wilson, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Acting  Assistant  Director — Fisheries  & 
Habitat  Conservation. 

(PR  Doc.  01-27730  Filed  11-2-01;  8:45  am) 
CODE  4310-S9-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-O30-01-1610-OQ:GP1-0136l 

Nottca  Of  Availability  of  Propoaad 
Southaastam  Oregon  Raaourca 
Management  Plan  and  nnai 
Environmantal  Impact  Statement;  and 
Propoeed  Area  of  Critical 
Environmental  Concern  Designations 

agency:  Bureau  of  Land  Management, 
Malheur  and  Jordan  Resource  Areas. 
Vale  District. 

summary:  Pursuant  to  section  202  of  the 
Federal  Land  Policy  and  Management 
Act  and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  the  Bureau  of 


Land  Management  (BLM)  has  prepared 
a  Proposed  Southeastern  Oregon 
Resource  Management  Plan  (PSEORMP) 
and  associated  fina)  Environmental 
Impact  Statement  (FEIS)  for  the  Malheur 
and  Jordan  Resource  Areas,  Vale 
District,  Oregon.  The  Final  SEORMP 
will  only  provide  management  direction 
for  a  portion  of  the  original  planning 
area.  The  Draft  SEORMP/EIS  (October, 
1998)  addressed  approximately  6.3 
million  acres  of  public  land;  however, 
due  to  congressional  action  (House 
Resolution  4828,  Steens  Mountain 
Cooperative  Management  and  Protection 
Act  of  2000),  the  Andrews  Resource 
Area  was  withdrawn  from  the  land  use 
planning  process  and  will  be  addressed 
in  a  separate  land  use  planning  process 
scheduled  to  begin  in  2001  by  the  Bums 
BLM  District.  Final  decisions  of  this 
SEORMP  planning  process  will 
supercede  the  Northern  and  Southern 
Malheur  Management  Framework  Plans, 
as  amended,  and  the  Ironside  and 
Southern  Malheiu  Rangeland  Program 
Summaries.  The  Final  SEORMP  will 
provide  direction  for  management  of 
these  public  lands  for  approximately  20 
years.  The  PSEORMP/FEIS  addresses 
seven  alternatives  for  management, 
including  the  Proposed  Resource 
Management  Plan  (Proposed  RMP),  on 
approximately  4.6  million  acres  of  BLM 
administered  public  lands  in  southeast 
Oregon.  The  ft-oposed  RMP  would 
result  in  designation  of  all  public  lands 
for  the  management  of  motorized 
vehicles  (2,615,116  acres  Open, 
2,004,369  acres  Limited,  and  15,826 
acres  Closed),  and  would  recommend 
42.5  miles  of  streams  and  river  segments 
determined  to  be  eligible  and 
administratively  suitable  for 
congressional  designation  imder  the 
Wild  and  Scenic  Rivers  Act.  This  notice 
is  also  issued  pursuant  to  43  CFR  Part 
1610.7-2(b)  of  the  BLM  Planning 
Regulations,  with  the  Proposed  RMP 
proposing  26  Areas  of  Critical 
Environmental  Concern  (ACEC) 
(approximately  206,257  acres)  be 
designated. 

DATES:  The  public  has  the  opportunity 
to  protest  the  proposed  resource 
management  plan  in  the  Final  EIS.  The 
BLM  Planning  Regulations,  43  CFR 
1610.5-2,  state  that  any  person  who 
participated  in  the  planning  process  and 
has  an  interest  which  may  be  adversely 
affected  may  protest.  A  protest  may 
raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process.  The  BLM  will  make  a 
decision  on  the  SEORMP  after  review  of 
protests  (if  any)  that  must  be  filed  by 
December  5,  2001.  Written  protests  may 
be  submitted  at  any  time  during  the 


protest  period  at  the  following  address: 
Director,  Bureau  of  Land  Management, 
Attention:  Ms.  Brenda  Williams, 
Protests  Coordinator,  WO-210/LS-1075, 
Department  of  the  Interior,  Washington, 
DC  20240.  To  be  considered  timely, 
your  protest  must  be  postmarked  no 
later  than  the  last  day  of  the  protest 
period.  Also,  although  not  a 
requirement,  we  suggest  that  you  send 
your  protest  by  certified  mail,  return 
receipt  requested. 

To  be  considered  complete,  your  ■ 
protest  must  contain,  at  a  minimum,  the 
following  information: 

•  Name,  mailing  address,  telephone 
number  and  the  affected  interest  of  the 
person  filing  the  protest(s). 

•  A  statement  of  the  issue  or  issues 
being  protested. 

•  A  statement  of  the  part  or  the  parts 
of  the  proposed  plan  being  protested.  To 
the  extent  possible,  reference  specific 
pages,  paragraphs  and  sections  of  the 
document. 

•  A  copy  of  all  your  docrunents 
addressing  the  issue  or  issues  which 
were  discussed  with  BLM  for  the  record. 

•  A  concise  statement  explaining  why 
the  proposed  decision  is  believed  to  be 
incorrect.  This  is  a  critical  part  of  your 
protest.  Dociunent  all  relevant  facts,  as 
much  as  possible,  referencing  or  citing 
the  planning  and  environmental 
analysis  dociunents.  A  protest  that 
merely  expresses  disagreement  with  the 
State  Director's  proposed  decision 
without  any  data  will  not  provide  us 
with  the  benefit  of  yoiir  inibnnation  and 
insight.  In  this  case,  the  Director's 
review  wiU  be  based  on  the  existing 
analysis  and  supporting  data. 

FOR  FURTHER  MFORMATION  CONTACT:  Jeny 
Taylor,  Jordan  Resource  Area  Field 
Manager,  or  Roy  Masinton,  Malheur 
Resource  Area  Field  Manager,  BLM,  100 
Oregon  Street,  Vale,  Oregon  97918. 
Telephone  (541)  473-3144.  Single 
copies  of  the  PSEORMP/FEIS  are 
available  at  the  BLM  Vale  District 
Office.  Copies  will  also  be  available  for 
inspection  diuing  normal  business 
hours  at  the  BLM  Baker  Field  Office, 
3165  10th  Street,  Baker  City,  Oregon, 
the  BLM  Bums  District  Office,  HC  74- 
12533.  Highway  20  West,  Hines, 
Oregon,  and  the  BLM  Oregon  State 
Office.  1515  SW  5th  Street,  Portland, 
Oregon.  Comments  on  the  PSEORMP/ 
FEIS,  including  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Vale  District  Office  during 
regular  business  hours  (7:45  a.m.  to  4:30 
p.m.  (mountain  time),  Monday  through 
Friday,  except  holidays.  Individuals 
may  request  confidentiality.  If  you  wish 
to  withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
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the  Freedom  of  Information  Act,  you 
must  state  this  promptly  at  the 
beginning  of  yoiu-  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety.  Interested  persons  not 
already  on  the  mailing  list  may  review 
the  PSEORMP/FEIS  via  the  internet  at 
http://www.or.blm.gov/Vale.  A  hard 
copy  or  a  CD  ROM  of  the  document  may 
be  requested  from  the  Vale  District 
Office  by  calling  (541)  473-3144. 

SUPPLEMENTARY  INFORMATION:  The 
Malheur  and  Jordan  Resource  Areas 
include  4,600,648  acres  of  BLM 
administered  public  lands  in  Malheur, 
Harney,  and  Grant  Counties,  Oregon, 
and  encompass  approximately 
1,851,708  acres  of  other  Federal,  State 
and  private  lands.  The  land  use 
planning  effort  addresses  a  broad 
spectrum  of  land  uses  and  allocations. 
The  Proposed  RMP  Alternative  also 
provides  for  the  following:  the  use  of 
wild  and  prescribed  fire  to  meet 
resource  objectives;  provisions  for 
possible  disposal  of  several  parcels  of 
potentially  suitable  public  land  totaling 
approximately  62,100  acres;  livestock 
grazing  on  public  lands  except  for 
approximately  58,900  acres  not 
allocated;  varied  recreation  uses  and 
establishment  of  five  special  recreation 
management  areas;  management  of 
special  status  plant  and  animal  species 
and  habitat;  improvement  of  water 
quality  and  riparian  habitats; 
management  of  wild  horses  in  seven 
herd  management  areas;  and  mineral 
exploration  and  development,  with 
retention  of  ciurently  withdrawn  public 
lands  from  locatable  minerals  and 
recommendation  for  withdrawal  of 
several  parcels  from  locatable  minerals 
totaling  approximately  116,351  acres  for 
provisions  such  as  ACEC's  and 
administrative  and  recreation  facilities. 
Other  management  actions  under  the 
Proposed  RMP  Alternative  are  as 
descnbed  in  the  PSEORMP/FEIS.  The 
PSEORMP/FEIS  is  based  on  adaptive 
management,  which  is  a  continuing 
process  of  planning,  implementation, 
monitoring,  and  evaluation  to  adjust 
management  strategies  to  meet  goals  and 
objectives  of  ecosystem  management. 
The  concept  of  adaptive  management 
uses  the  latest  scientific  information, 
site-specific  information/data,  and 
professional  judgement  to  select  the 


management  strategy  most  likely  to 
meet  goals  and  objectives  of  the  plan. 

Sandra  L.  Guches, 

Acting  Vale  District  Manager. 

(PR  Doc.  01-27456  Filed  11-2-01:  8:45  am) 

aaiJNC  CODE  4310-39-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

60  Day  Notice  of  Intention  To  Request 
Clearance  of  Collection  of  information; 
Opportunity  for  Public  Comment 

agency:  Department  of  the  Interior, 
National  Park  Service,  Yukon-Charley 
Rivers  National  Preserve. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  National  Park  Service 
(NPS)  in  conjunction  with  a  natiu-al 
resource  protection  council  including 
members  from  the  Afr  Force  and  a 
number  of  state  and  federal  land 
management  agencies  is  proposing  in 
2002  to  conduct  surveys  of  persons 
using  selected  Alaskan  Military 
Operations  Areas  where  Afr  Force 
training  occvu"s.  One  of  these  surveys 
focuses  on  hunters  who  pursue  big  game 
animals.  Himters  will  be  asked  about 
their  expectations  concerning  Air  Force 
training  and  the  impacts  of  reported 
overfli^ts  on  thefr  activities  and 
experiences. 


Estimated  numtiers  of 

Responses!      ^urd^ 

1 

Alaskan  Military 
Operations 
Areas: 
Big  Game 
Hunter  Sur- 
vey   

2604 

1065 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
is  soliciting  comments  on  the  need  for 
gathering  the  information  in  the 
proposed  surveys.  The  NPS  also  is 
asking  for  conunents  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  biuden" 
hoiu  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  these 
surveys  is  to  assess  the  effectiveness  of 


current  mitigation  efforts  in  limiting 
impacts  of  Air  Forcelraining  activity  on 
human  users  of  Alaskan  Military 
Operations  Areas. 

DATES:  Public  comments  will  be 
accepted  on  or  before  January  4.  2001 . ' 

SEND  COMMENTS  TO:  DarrvU  R.  Johnson, 
USGS/BRD/FRESC/Cascadia  Field 
Station,  College  of  Forest  Resources, 
Box  352100,  University  of  Washington, 
Seattle,  WA  98195-2100:  or  Mark  E. 
Vande  Kamp,  USGS/BRD/FRESC/ 
Cascadia  Field  Station,  College  of  Forest 
Resources,  Box  352100.  University  of 
Washington.  Seattle,  WA  98195-2100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darryll  R.  Johnson.  Voice:  206-685- 
7404,  Email: 

<dan\Ui®u. Washington. edu>:  Mark  E. 
Vande  Kamp.  Voice:  206-543-0378, 
Email:  <jnevk®u. Washington. edu>. 

SUPPLEMENTARY  INFORMATION: 

Titles:  Alaskan  Military  Operations 
Areas  Big  Game  Hunter  Survey. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 

Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  (in  conjunction  with  a 
natural  resource  protection  coimcil 
including  members  from  the  Air  Force 
and  a  number  of  state  and  federal  land 
management  agencies)  needs 
information  to  assess  the  effectiveness 
of  current  mitigation  efforts  in  limiting 
impacts  of  Air  Force  training  activity  on 
human  users  of  Alaskan  Military 
Operations  Areas. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information  because  it 
includes  expectations  and  evaluations 
visitors  associate  with  their  experiences 
while  hunting  in  Alaskan  Military 
Operations  Areas. 

Description  of  respondents:  A  sample 
of  individuals  who  hunted  big  game  in 
Military  Operations  Areas. 

Estimated  average  number  of 
respondents:  2604. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  once  to  a  mail 
questionnaire. 

Estimated  average  burden  hours  per 
response:  25  minutes. 

Frequency  of  Response:  1  mail  survey 
per  respondent. 

Estimated  annual  reporting  burden 
1085  hours. 


55948 


Federal  Register /Vol.  66,  No.  214 /Monday,  November  5,  2001 /Notices 


Dated:  August  12,  2001. 
Leonard  E.  Stowe,    ' 

Acting  Information  Collection  Clearance 
Officer.  WASO  Administrative  Program 
Center,  National  Park  Service. 

(FR  Doc.  01-27691  Filed  11-2-01:  8:45  am) 
BIUMG  CODE  4310-70-11 

1 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  | 

Notice  of  Sutxnission  of  Study 
Package  to  Office  of  Management  and 
Budget;  Opportunity  for  Public 
Comment 

AGENCY:  Department  of  the  Interior. 

National  Park  Service,  Urban  and 

Adjacent  Parks 

ACTION:  Notice  and  request  for 

comments. 

ABSTRACT:  The  National  Park  Service 
(NPS)  is  proposing  in  2000  and  2001  to 
conduct  surveys  of  persons  living  in  the 
metropolitan  areas  of  Boston,  MA,  Los 
Angeles,  CA,  Miami,  FL,  and  New 
Orleans,  LA  where  the  following  urban 
national  parks  are  located:  Boston 
African-American  National  Historic 
Site,  Santa  Monica  Mountains  National 
Recreation  Area,  Biscayne  National 
Park,  and  Jean  Lafitte  National 
Historical  Park  and  Preserve.  In  these 
surveys,  persons  will  be  asked  about 
their  knowledge  of  the  urban  national 
park  located  in  their  metropolitan  area, 
and  their  familiarity  with  community 
outreach  efforts  that  the  urban  national 
park  has  instituted. 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  a  5 
CFR  part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  NPS  invites 
public  comment  on  the  proposed 
information  request  (ICR).  Comments 
are  invited  on:  (1)  The  need  for  the 
information,  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  reporting  burden 
estimate;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  NPS  goal  in  conducting  this 
survey  is  to  assess  the  community 
outreach  programs  in  selected  urban 
national  parks  to  determine  the 
program's  contributions  toward 
improving  rates  of  NPS  urban  parks 
visitation  by  selected  user  groups.  The 
information  gathered  will  be  used  to 
help  the  staff  at  NPS  evaluate  and 


improve  the  outreach  programs, 
including  the  educational  programs  they 
offer  at  the  site  and  in  the  local 
community.  The  following  study 
objectives  have  been  identified: 

•  Determine  the  effectiveness  of  the 
parks'  current  outreach  programs  on  the 
attitudes  of  people  in  the  communities; 

•  Determine  community  awareness  of 
visitor  and  ancillary  services  offered  by 
the  parks; 

•  Determine  potential  benefits  of  the 
park  to  the  community; 

•  Determine  the  importance  and 
value  of  the  parks  to  community 
members. 

There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  a  60-day  notice  of 
intention  to  request  clearance  of 
information  collection  for  this  survey. 
DATES:  Public  comments  will  be 
accepted  on  or  before  December  5,  2001. 
SEND  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  the 
Interior  Department,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration,  OMB  shoidd  receive 
public  comments  within  30  days  from 
the  date  listed  at  the  top  of  this  page  of 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  STUDY  PACKAGE  SUBMITTED  FOR  OMB 
REVIEW,  CONTACT:  Ronald  Vogel:  Voice: 
(225)  771-3103,  e-mail: 
mn@idsinail.com. 

SUPPLEMENTARY  INFORMATION:  Title:  NPS 
Urban  and  Adjacent  Parks:  Assessment 
and  Development  of  Community 
Outreach. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  Request:  Request  for  new 
clearance. 

Inscription  of  Need:  Description  of 
need:  The  National  Park  Service  needs 
information  to  assess  the  effectives  of 
community  outreach  programs  in 
reaching  residents  who  live  near  urban 
national  parks. 

Automated  data  collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information  because  it 
includes  asking  residents  for 
determinations  on  effectiveness  and 
awareness  of  select  programs  developed 
by  individual  parks. 

Description  of  respondents:  Persons 
residing  in  the  metropolitan  areas  of 
Boston,  MA,  Los  Angeles,  CA,  Miami, 
FL  and  New  Orleans. 


Estimated  average  number  of 
respondents:  400  (100  per  above 
metropolitan  area). 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  30  minutes. 

Frequency  of  response:  1  time  per 
respondent. 

Estimated  annual  reporting  burden: 
125  hours. 

Dated:  August  27,  2001. 
Leonard  E.  Stowe, 

Acting  Information  Collection  Clearance 
Officer,  WASO  Administrative  Program. 
Center,  National  Park  Service. 
(FR  Doc.  01-27692  Filed  11-22-01;  8:45  am] 
BILLING  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

NatkKiai  Park  Service 

Notice  of  Subfflisaion  of  Study 
Package  to  Office  of  Management  and 
Budget:  Opportunity  for  Public 
Comment 

AGENCY:  National  Park  Service, 
Department  of  the  Interior,  golden  Gate 
National  Recreation  Area. 

ACTION:  Notice  and  request  for 
comments. 

ABSTRACT:  The  National  Park  Service 
(NPS)  is  proposing  to  conduct  survey 
interviews  in  year  2001  to  identify  the 
market  viability  and  visitor  trip 
planning  interests  in  recreational  ferry 
services  accessing  Golden  Gate  National 
Recreation  Areas  (GNRA)  on  San 
Francisco  Bay.  The  results  of  these 
surveys  wiU  be  used  to  develop 
alternative  plans  for  a  possible  ferry 
service  and  forecast  potential  demand. 
Intercept  and  telephone  interviews  will 
be  carried  out  at  non-park  sites 
(intercept  interviews)  and  with  those 
who  possibly  currently  do  not  visit 
those  destinations  (telephone 
interviews). 


Estimated  number  of 

Re- 
sponses 

Burden 
hours 

GGNRA  Water  shut- 
tle Access  Plan: 
Teteplione  Inter- 
views (10  min. 
each)  

1200 

200 
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Es1in»ted  number  of 

' 

Re- 
sponses 

Burden 
hours 

GGNRA  Water  Shut- 
tle Access  Plan: 
Intercept  Interviews 
at  Park  Sites  (15 
min.  each)  

1600 

400 

Total 

2800 

600 

SUMMARY:  Under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  and  5 
CFR  Part  1320,  Reporting  and  Record 
Keeping  Requirements,  the  National 
Park  Service  is  soliciting  comments  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
NPS,  including  whether  the  information 
will  have  practical  utility;  (b)  the 
accuracy  of  the  NPS  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d)  how 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 
DATES:  Public  comments  will  be 
accepted  for  30  days  from  the  date  listed 
at  the  top  of  this  page  of  the  Federal 
Register. 

SEND  COMMENTS  TO:  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  the 


Interior  Department,  Office  and 
Management  and  Budget,  Washington, 
DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT  OR  A 
COPY  OF  THE  STUDY  PACKAGE  SUBMITTED 
FOR  OMB  REVIEW,  CONTACT:  Michael  J. 
Savidge:  Voice:  (415)  561-4725,  e-mail: 
michael  j  savidge@nps.gov. 
SUPPLEMENTARY  INFORMATK)N: 

Title:  Golden  Gate  National 
Recreation  Area  Water  shuttle  Access 
Plan  Resident  Surveys. 

Bureau  Form  Number:  None. 

OMB  Number:  To  be  assigned. 

Expiration  Date  of  Appiwal:  To  be 
assigned. 

Type  of  Request:  Request  for  new 
clearance. 

Description  of  Need:  The  National 
Park  Service  needs  information  to 
develop  plans  for  alternative  modes  of 
access  to  GGNRA  sites,  including  ferry 
service. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  ipformation,  since  the 
information  gathering  process  involves 
asking  visitors  and/or  the  general  public 
to  identify  characteristics,  use  patterns, 
expectations,  preferences  and 
perceptions  that  are  relevant  to  a  study 
of  ferry  service. 

Description  of  respondents:  A  sample 
of  individuals  who  visit  GGNRA  sites  of 
the  National  park  Service  and 
individuals  who  do  not  visit  GGNRA 
sites. 

Estimated  average  number  of 
respondents:  up  to  1200  (completed 
telephone  interviews);  up  to  1600 
(completed  intercept  interviews). 


Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  one  time,  so  the  number 
of  responses  will  be  the  same  as  the 
number  of  respondents. 

Estimated  average  burden  hours  per 
response:  10  minutes  (telephone);  15 
minutes  (intercept). 

Frequency  of  Response:  1  time  per 
respondent. 

Estimated  armual  reporting  burden: 
600  hours. 

Dated:  August  27.  2001. 
Leonard  E.  Stowe, 

Acting  Information  Collection  Clearance 
Officer,  WASO  Administrative  Program 
Center,  National  Park  Sen'ice. 
[FR  Doc.  01-27693  Filed  11-2-01:  8.45  am) 
BHJJNC  CODE  4310-7O-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Itotice  of  IntentkNi  To  Extend  Expiring 
Concession  Contracts  for  a  One  Year 
Period  Wlttiin  ttie  Pacific  West  Region 

SUMMARY:  Pursuant  to  the  National  Park 
Service  Concessions  Management 
Improvement  Act  of  1998,  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  extend  the  following 
expiring  concession  contracts  pursuant 
to  36  CFR  Part  51,  section  51.23.  This 
action  is  a  short-term  extension  and  will 
be  for  a  one-year  period  ending 
December  31.  2002. 


Concessiorier 
Identification  No. 


CABR001 

DEVA004 

GOGA007 

JOTR001 

LAME007 

MORA001 

LACH002 

LACH003 

OLYM006 
OLYM064 
OLYM093 
PORE004 
SEKI001   . 

SEKI003  . 
SEKI005  . 
USAR002 


Concessior>er  name 


CatMillo  Historical  Association 

Death  Valley  Natural  History  Association  

Golden  Gate  National  Park  Association 

Joshua  Tree  National  Park  Association 

Seven  Resorts,  Inc 

Rainier  Mountaineering,  Inc  

The  House  ttiat  Jack  Built 

Lake   Chelan    Recreation,    Inc.    dba    North   Cascades— 

Stehekin  Lodge. 

Hurricane  Ridge  Winter  Sports  Club,  Inc 

Sure  Fire  Wood  

Chester  Rooney 

Point  Reyes  National  Seashore  Association 

Tim  &  Patricia  Lover  dba  Cedar  Grove  Pack  Station  and 

Grant  Grove  Stables. 

Wolverton  Pack  Station 

Mineral  King  Pack  Station 

Arizona  Memorial  Museum  Association 


Park 


Cabrillo  National  Monument. 

Death  Valley  National  Parte. 

Golden  Gate  National  RecreatkMi  Area. 

Joshua  Tree  National  Park. 

Lake  Mead  National  Recreation  Area. 

Mount  Rainier  National  Parte. 

North  Cascades  NatKxial  Parte. 

North  Cascades  Natkxul  Parte. 

Olympk;  Natkxial  Parte. 

Olympic  Natkjnal  Parte. 

Olympic  National  Parte. 

Point  Reyes  National  Seashore. 

Sequoia  &  Kings  Canyon  Natioral  Partes. 

Sequoia  &  Kings  Canyon  Natior^l  Partes. 
Sequoia  &  Kings  Canyon  Natkmal  Partes 
USS  Arizona  Memorial. 


SUPPLEMENTARY  INFORMATION:  All  the 
listed  concession  authorizations  will 
expire  on  or  before  December  31,  2001. 
The  National  Park  Service  has 
determined  that  the  proposed  short-term 


extensions  are  necessary  in  order  to 
avoid  interruption  of  visitor  services 
and  has  taken  all  reasonable  and 
appropriate  steps  to  consider 
alternatives  to  avoid  such  interruption. 


This  1-year  extension  is  necessary  to 
allow  the  National  Park  Service  to 
develop  and  issue  prospectuses,  leading 
to  the  competitive  selection  of 
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concessioners  for  new  longer-term 
concession  contracts. 

Information  about  this  notice  can  be 
sought  from:  National  Park  Service, 
Chief,  Concession  Program  Management 
Office,  Pacific  West  Region,  Attn:  Mr. 
Tony  Sisto,  1111  Jackson  Street,  Suite 
700.  Oakland,  California  94607  or  call 
(510)817-1366.  , 

Dated:  September  25,  2001. 
^4artha  K.  Leicester,  i 

Acting  Regional  Director.  Pacific  West  Region. 
[FR  Doc.  01-27696  Filed  11-2-01;  8:45  am] 
BIUJNG  CODE  4310-10-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Assessment  for 
Proposal  To  Add  a  Boardwalk  and 
Viewing  Deck  and  Rehabilitate  the 
Overtooks  at  Great  Falls  Park,  VA 

agency:  National  Park  Service. 
ACTION:  Availability  of  the 
Environmental  Assessment  (EA)  for  the 
proposed  boardwalk  and  viewing  deck, 
and  rehabilitation  of  Overlooks  One  and 
Two  of  Great  Falls  Park,  Virginia,  a  unit 
of  the  George  Washington  Memorial 
Parkway  (GWMP). 

summary:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  (NPS)  policy,  the 
NPS  annoimces  the  availability  of  an  EA 
for  the  proposed  boardwalk  and  viewing 
deck,  and  rehabilitation  of  Overlooks 
One  and  Two  of  Great  Falls  Park. 
Virginia,  a  unit  of  the  GWMP.  The  EA 
examines  several  alternatives  aimed  to 
increase  visitor  safety,  provide 
accessibility,  and  improve  resource 
protection  around  and  between  the 
Overlooks  and  the  Shade  Tree-Jetty  area. 
The  record  of  serious  visitor  injuries 
and  drownings,  as  well  as  obvious 
impacts  on  park  resources,  indicates  a 
need  to  better  manage  visitor  use  in 
order  to  alleviate  safety  concerns  and 
enhance  protection  of  the  park's 
resources.  The  NPS  is  soliciting 
comments  on  this  EA.  These  comments 
will  be  considered  in  evaluating  it  and 
making  decisions  pursuant  to  the 
National  Environmental  Policy  Act. 
DATES:  The  EA  will  remain  available  for 
public  comment  30  days  from  the  date 
of  publication  in  the  Federal  Register. 
Written  comments  should  be  received 
no  later  than  this  date. 
ADDRESSES:  Comments  on  this  EA 
should  be  submitted  in  writing  to:  Ms. 
Audrey  F.  Calhoun,  Superintendent, 
George  Washington  Memorial  Parkway, 
Turkey  Run  Park,  McLean.  Virginia 
22101.  The  EA  will  be  available  for 


public  inspection  Monday  through 
Friday,  8  a.m.  through  4  p.m.,  at  GWMP 
Headquarters,  Turkey  Run  Park, 
McLean,  Virginia,  on  the  NPS  Website 
www.nps.gov/gwmp,  and  at  several 
libraries  in  Alexandria,  Fairfax,  and 
Arlington,  Virginia. 

SUPPLEMENTARY  INFORMATION:  The  NPS 
proposes  to  increase  accessibility  and 
safety  for  trail  users  while  maintaining 
the  integrity  of  the  natural  and  cultural 
resources  at  the  Shade  Tree-Jetty  area 
and  around  Overlooks  One  and  Two. 
Improvements  to  the  park's  system  of 
trails  and  overlooks  would  address 
critical  visitor  safety  and  resource 
protection  issues  in  the  most  heavily 
used  part  of  the  park.  Two  existing 
overlooks  provide  scenic  views  below 
the  falls.  The  Overlooks  are  in 
deteriorating  condition,  and  their 
concrete  slab  construction  and  steel 
handrails  are  visually  incompatible  with 
the  surroundings.  A  short  trail  from  the 
visitor  center  leads  to  an  undeveloped 
area  adjacent  to  and  above  the  falls.  This 
area  provides  some  of  the  park's  most 
spectacular  and  exciting  viewing  points. 
Unfortunately,  numerous  social  trails 
have  resulted  from  some  visitors 
departing  the  designated  trail  system, 
inadvertently  damaging  stonework  of 
the  Patowmack  Canal,  rare  plants,  and 
other  vegetation.  Visitors  also  often 
scramble  over  the  rocks  and  cliffs  to 
reach  certain  vantage  points.  Their  rock- 
hopping  and  wading  along  the  river's 
edge  at  times  places  them  in  dangerous 
situations. 

The  following  primary  needs  have 
been  identified  with  this  project  to 
address  the  existing  issues.  "There  is  a 
need: 

1.  To  better  manage  visitor  traffic  in 
areas  where  resources  are  threatened 
and  where  there  is  no  margin  for  error 
on  the  visitor's  part. 

2.  To  change  inaccessible  scenic 
views  into  accessible  overlooks. 

3.  To  protect  natural  and  cultural 
resources  bom  the  Jetty  to  Overlook 
Two. 

Incidents  that  have  occurred  at  these 
locations  have  been  formally 
documented  by  park  staff  and  through 
conversations  with  visitors  who  have 
reported  incidents.  Finally,  park  staff 
and  Fairfax  County's  Fire  and  Rescue 
teams  have  had  to  rescue  or  recover 
victims  on  several  occasions  &t)m  these 
areas. 

All  interested  individuals,  agencies, 
and  organizations  are  urged  to  provide 
comments  on  the  EA.  The  NPS,  in 
making  a  final  decision  regarding  this 
matter,  will  consider  all  comments 
received  by  the  closing  date. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Walter  McDowney  (703)  285-2763  or 
via  email  at  Bonnie_Heath@nps.gov. 

Audrey  F.  Calhoun, 

Superintendent,  George  Washington 
Memorial  Parkway. 

[FR  Doc.  01-27694  Filed  11-2-01;  8:45  am] 
BHJJNG  CODE  4310-70-f> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Preservatton  Technology  and 
Training  Board:  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  November 
6,  2001,  in  Natchitoches,  Louisiana. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
Technology  and  Training,  as  required 
under  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C. 
470). 

The  Board  will  meet  in  the  Natchitosh 
Room  in  Russell  Hall  on  the  NSU 
campus,  Tuesday,  November  6,  2001. 
The  meeting  will  start  at  8:30  a.m.  and 
end  at  about  4:30  p.m.  Matters  to  be 
discussed  will  include  officer, 
committee,  university.  National  Park 
Service,  and  Center  reports  including 
the  status  of  the  grants  program,  a 
review  of  past  accomplishments  of  the 
Center  and  a  look  toward  the  future  of 
the  Center  and  its  partners  in  the 
preservation  community  with  a  report 
on  a  imiversity  consortium.  The  meeting 
will  be  open  to  the  public.  However, 
facilities  and  space  for  accommodating 
members  of  the  public  are  limited  and 
persons  will  be  accommodated  on  a 
first -come,  first-served  basis. 

Any  member  of  the  public  may  file  a 
written  statement  concerning  the 
matters  to  be  discussed  with  Dr.  Neville 
Agnew,  Chair,  National  Preservation 
Technology  and  Training  Board,  Group 
Director,  Information  and 
Communication,  The  Getty 
Conservation  Institute,  1200  Getty 
Center  Drive,  Suite  700,  Los  Angeles, 
CA  90049-1684. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  do  so  by 
contacting  Mr.  E.  Blaine  Cliver,  Chief, 
HABS/HAER,  National  Park  Service, 
1849  C  Street  NW,  Washington,  DC 
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20240.  telephone  (202)  343-9606.  Draft 
siunmary  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  eight  weeks  after  the 
meeting  at  the  office  of  the  Manager, 
National  Center  for  Cultural  Resources, 
Suite  350,  800  North  Capitol  Street  NW, 
Washington,  DC  20002. 

Dated:  October  1.  2001. 
E.  Blaine  Cliver, 

Chief.  HABS/HAER.Designated  Federal 

Official.  National  Park  Service. 

[FR  Doc.  01-27699  Filed  11-2-01;  8:45  am) 

BNJJNQ  CODE  4310-7»-S 


DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

NatkMwl  Register  of  Historic  Places; 
Notlficatkxi  of  Pending  Nomlnatkms 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  13,  2001.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW., 
NC400,  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
November  20,  2001. 

Paul  R.  Lusignan, 

Acting  Keeper  of  the  National  Register. 

ARKANSAS 
Cleveland  County 

Rison  Texaco  Service  Station,  216  Main  St., 
Rison.  01001243 

CALIFORNIA 

San  Luis  Obispo  County 

Lincoln  School.  9000  Chimney  Rock  Rd., 
Paso  Robles.  01001244 

DELAWARE 

New  Castle  County 

Ardens  Historic  District,  Address  Restricted, 
Arden.  01001245 

FLORmA 

Martin  County 

Gate  House.  214  S.  Beach  Rd.,  )upiter  Island. 
01001246 

Volusia  County 

Moulton— Wells  House.  W  of  Eldora  Rd., 
Canaveral  National  Seashore.  New  Smyrna 
Beach,  01001247 

GEORGIA 

Muscogee  County 

Dinglewood  Historic  District.  Bounded  by 
13th  and  16th  Ave..  13th  St..  and  Wynnton 
Rd.,  Columbus,  01001248 


KENTUCKY 
Allen  County 

Turner,  J.L.  and  Son,  Building.  Old  East  Main 
St.  at  7th  St.,  Scottsville,  01001253 

Hart  County 

Battle  of  Munfordville  (Boundary  Increase), 
(Munfordville  MRA)  Mostly  W  of  US  31W 
near  Munforville,  Munfordville,  01001254 

Jefferson  County 

Allison — Barrickman  House  (Boundary 
Increase),  6909  Wolf  Pen  Branch  Rd., 
Louisville,  01001250 

Saint  Francis  in  the  Fields,  6710  Wolf  Pen 
Branch  Rd..  Harrods  Creek,  01001249 

Kenton  County 

Covington  Downtown  Commercial  Historic 
District  (Boundary  Increase).  Approx. 
located  along  Scott,  Pine,  and  E.£th  Sts., 
Covington,  01001252 

McCracken  County 

Hotel  Metropolitan,  724  Jackson  St., 
Paducah, 01001251 

LOUISIANA 

Rapides  Parish 

Emmanuel  Baptist  Church.  430  Jackson  St., 
Alexandria,  01001255 

NEW  JERSEY 

Hudson  County 

Hudson  and  Manhattan  Railroad 
Powerhouse,  60-84  Bay  St..  344-56 
Washington  Blvd.,  Jersey  City,  01001256 

OHIO 

Columbiana  County 

Hanna— Kenty  House,  251  E.  High  St., 
Lisbon,  01001257 

Cuyahoga  County 

McFarland.  Duncan,  House,  35069  Cannon 
Rd.,  Bentleyville,  01001258 

TENNESSEE 

Montgomery]  County 

Golden  Hill  Cemetery.  Seven  Mile  Ferry  Rd., 
Clarksville.  01001261 

Sevier  County 

Trotter — McMahan  Farm  (Boundary 
Increase).  1605  Middle  Creek  Rd.. 
Sevierville.  01001262 

Shelby  County 

Third  Additon  to  Jackson  Terrace  Historic 
District,  (Residential  Resources  of 
Memphis  MPS)  Henry  Ave.,  Hardin  Ave., 
Atlantic  Ave.  and  Crump  Ave..  Memphis. 
01001260 

Union  County 

Maynardville  State  Bank,  1001  Main  St., 
Maynardville,  01001259 

Warren  County 

Spring  Street  Service  Station,  200  N.  Spring 
St.,  McMinnville,  01001263 


TEXAS 
Bee  County 

Rialto  Theater,  112-114  N.  Washington  St.. 
Beeville.  01001265 

Garza  County 

Garza  County  Courlhouse.  300  W.  Main  St.. 
Post.  01001266 

Hunt  County 

President's  House,  SW  of  Circle  Dr..  N  of 
Stonewall  St..  bet.  Campbell  and  Bois 
D'Arc  Sts..  Commerce,  01001264 
A  request  for  REMOVAL  has  been  made  for 

the  following  Resource: 

TENNESSEE 

Frentress  County 

Allardt  Presbyterian  Church,  (Frentress 
County)  MPS  TN  52  Allardt.  91000818 

(FR  Doc.  01-27697  Filed  11-2-01;  8:45  ami 

BILLING  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Natkmai  Park  Service 

Natkxial  Register  of  Historic  Places; 
NotificatkMt  of  Pending  Nominatkxis 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  6.  2001.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  1849  C  St.  NW. 
NC400.  Washington.  DC  20240.  Written 
comments  should  be  submitted  by 
November  20,  2001. 

Carol  D.  Shull. 

Keeper  of  the  National  Register. 

ARKANSAS 
Montgomery  County 

Mount  Ida  Cities  Service  Filling  Station, 
(Arkansas  Highway  History  and 
Architecture  MPS),  204  Whittington, 
Mount  Ida.  01001230 

Mount  Ida  Esso  Service  Station,  (Arkansas 
Highway  History  and  Architecture  MPS). 
114  US  270,  Mount  Ida,  01001231 

Ouadiita  County 

Clifton  and  Greening  Street  Historic  District 
(Boundary  Increase).  411  &  417  Greening 
St..  Camden,  01001232 

Washington  County 

Hantz  House.  (Arkansas  Designs  of  E.  Fay 
Jones  MPS  AD).  855  Fairview  Dr.. 
Fayetteville.  01001233 

CALIFORNIA 

Sonoma  County 

Carriger,  Nicholas,  Estate.  18880  Carriger  Rd. 
Sonoma.  01001234 
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LOUISIANA 
Ibenrill  Parish 

Rivet.  Pierre  Ernest.  House,  (Louisiana's 
French  Creole  Architecture  MPS).  58159 
Plaquemine  St..  Plaquemine,  01001235 

MASSACHUSETTS 

Franklin  County 

Montague  Center  Historic  District,  Center, 
Main,  North,  School  &  Union  Sts., 
Montague.  01001236 

VERMONT 

Bennington  County 

Whitney.  Cora  B..  School,  (Educational 
Resources  of  Vermont  MPS),  814  Gage  St.. 
Bennington.  01001237 

Chittenden  County  | 

Remington — Williamson  Farm,  (Agricultural 

Resources  of  Vermont  MPS).  4282  Main 

Rd.,  Huntington,  01001239 
Saltus  Grocery  Store,  (Burlington,  Vermont 

MPS).  299—301  N.  Winoski  Ave., 

Burlington,  01001238 

Rutland  County 

Chaffee — Moloney  Houses,  194  &  196 — 98 
Colombian  Ave.,  Rutland,  01001240 

Windham  County 

Scott  Farm  Historic  District,  (Agricultural 
Resources  of  Vermont  MPS),  707  Kipling 
Rd.,  Dummerston,  01001241 

WISCONSIN 

Dane  County 

Dunlap,  Adam,  Farmstead,  9646  Dunlap 
Hollow  Rd.,  Mazomanie,  01001242 

(FR  Doc.  01-27698  Filed  11-2-01;  8:45  am] 
MJJNO  COOe  4310-7D-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica         | 

Notica  of  Inventory  Compiation  for 
Nativa  Amarican  Human  Ramaina  aiKi 
Aaaociatad  Funerary  Objacta  in  the 
Poaaaaalon  of  ttia  Amarican  Muaaum 
of  Natural  Hiatory,  New  York.  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  History,  New  York, 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museimi,  institution,  or  Federal  agency 


that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Jamestown 
S'Klallam  Tribe  of  Washington;  Lower 
Elwha  Tribal  Community  of  the  Lower 
Elwha  Reservation,  Washington;  Lummi 
Tribe  of  the  Lummi  Reservation, 
Washington;  Nooksack  Indiah  Tribe  of 
Washington;  Port  Gamble  Indian 
Commtmity  of  the  Port  Gamble 
Reservation,  Washington;  Samish  Indian 
Tribe,  Washington;  Stillaguamish  Tribe 
of  Washington;  Swinomish  Indians  of 
the  Swinomish  Reservation, 
Washington;  Tulalip  Tribes  of  the 
Tulalip  Reservation,  Washington;  and 
Upper  Skagit  Indiah  Tribe  of 
Washington. 

In  1899,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  Harlan  I.  Smith  from 
"Lummi,"  in  the  vicinity  of  Marietta, 
Whatcom  County,  WA,  while  Mr.  Smith 
was  a  member  of  the  Jesup  North  Pacific 
Expedition,  sponsored  by  the  American 
Museimi  of  Natural  History.  No  known 
individual  was  identified.  The  four 
associated  funerary  objects  are  pieces  of 
sheU. 

This  individual  has  been  identified  as 
Native  American  based  on  the  nature  of 
the  associated  funerary  objects  and  the 
burial  location  of  "Lummi."  Museum 
records  suggest  that  this  burial  dates  to 
the  postcontact  period.  The  geographic 
location  is  consistent  with  the 
traditional  territory  of  the  Liunmi  Tribe 
of  the  Lummi  Reservation,  Washington. 

In  1898,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  the  vicinity  of  Point 
Roberts,  Whatcom  County,  WA,  by 
Harlan  I.  Smith,  while  a  member  of  the 
Jesup  North  Pacific  Expedition.  The 
htunan  remains  came  from  a  road  cut 
through  a  shell  heap  between  Point 
Roberts  and  "Alexander's  house."  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

This  individual  nas  oeen  identified  as 
Native  American  based  on  burial 
location  in  a  shell  heap.  Museum 
records  suggest  that  this  burial  dates  to 
the  postcontact  period.  The  geographic 
location  of  the  burial  is  consistent  with 
the  traditional  territory  of  the  Lummi 
Tribe  of  the  Lummi  Reservation, 
Washington. 

In  1898,  human  remains  representing 
a  minimiun  of  nine  individuals  were 
collected  from  the  vicinity  of  Point 


Roberts,  Whatcom  County,  WA,  by 
Harlan  I.  Smith,  while  a  member  of  the 
Jesup  North  Pacific  Expedition.  The 
hiunan  remains  came  fitim  a  shell  heap. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present.These  individuals  have  been 
identified  as  Native  American  based  on 
burial  location.  Traces  of  wood  found  in 
the  grave  suggest  that  the  burial  was 
relatively  recent.  The  geographic 
location  of  the  burials  are  consistent 
with  the  traditional  territory  of  the 
Limimi  Tribe  of  the  Lummi  Reservation, 
Washington. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  himian  remains  listed 
above  represe^it  the  physical  remains  of 
a  minimum  of  11  individuals  of  Native 
American  ancestry.  Officials  of  the 
American  Museimi  of  Natural  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  thefour  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near  ^ 

individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
American  Museum  of  Natural  History 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Lummi  Tribe  of  the  Lummi  Reservation, 
Washington. 

This  notice  has  been  sent  to  officials 
of  the  Jamestown  S'Klallam  Tribe  of 
Washington;  Lower  Elwha  Tribal 
Commimity  of  the  Lower  Elwha 
Reservation,  Washington;  Lummi  Tribe 
of  the  Lummi  Reservation,  Washington; 
Nooksack  Indian  Tribe  of  Washington; 
Port  Gamble  Indian  Commimity  of  the 
Port  Gamble  Reservation,  Washington; 
Samish  Indian  Tribe,  Washington; 
Stillaguamish  Tribe  of  Washington; 
Swinomish  Indians  of  the  Swinomish 
Reservation,  Washington;  Tulalip  Tribes 
of  the  Tulalip  Reservation,  Washington; 
and  Upper  Skagit  Indian  Tribe  of 
Washington.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  fimerary 
objects  should  contact  Martha  Graham, 
Director  of  Cultural  Resoiuces, 
American  Museum  of  Natural  History, 
Central  Park  West  at  79th  Street,  New 
York,  NY  10024-5192,  telephone  (212) 
769-5846,  before  December  5,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Lummi  Tribe  of  the  Lummi  Reservation, 
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Washington  may  begin  after  that  date  if 
no  additional  claimemts  come  forward. 

Dated:  August  28,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  01-27701  Filed  11-2-01;  8:45  am) 

BtLUNG  COOC  4310-70-S 


DEPARTMENT  Of  THE  INTERIOR 

National  Park  Sarvica 

Notica  of  Invantory  Compiation  for 
Nath^a  Amarican  Human  Ramaina  and 
Aaaociatad  Funarary  Ob)acta  In  ttia 
Poaaaaalon  of  tha  Amarican  Muaaum 
of  Natural  Hiatory,  Naw  York,  NY 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  History,  New  York, 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  fimerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  American 
Museiun  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Bad  River  Band  of 
the  Lake  Superior  Tribe  of  Chippewa 
Indians  of  the  Bad  River  Reservation, 
Wisconsin;  Bay  Mills  Indian 
Community  of  the  Sault  Ste.  Marie  Band 
of  Chippewa  Indians,  Bay  Mills 
Reservation,  Michigan;  Bois  Forte  Band 
(Nett  Lake)  of  the  Miimesota  Chippewa 
Tribe,  Minnesota;  Chippewa-Cree 
Indians  of  the  Rocky  Boy's  Reservation, 
Montana;  Fond  du  Lac  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Grand  Portage  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Grand 
Traverse  Band  of  Ottawa  &  Chippewa 
Indians  of  Michigan;  Keweenaw  Bay 
Indian  Community  of  L'Anse  and 
Ontonagon  Bands  of  Chippewa  Indians 
of  the  L'Anse  Reservation,  Michigan; 
Lac  Courte  Oreilles  Band  of  Lake 
Superior  Chippewa  Indians  of  the  Lac 


Courte  Oreilles  Reservation  of 
Wisconsin;  Lac  du  Flambeau  Band  of 
Lake  Superior  Chippewa  Indians  of  the 
Lac  du  Flambeau  Reservation  of 
Wisconsin;  Lac  Vieux  Desert  Band  of 
Lake  Superior  Chippewa  Indians  of 
Michigan;  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Mille  Lacs  Band  of  the  Miimesota 
Chippewa  Tribe,  Minnesota;  Minnesota 
Chippewa  Tribe,  Minnesota;  Red  Cliff 
Band  of  Lake  Superior  Chippewa 
Indians  of  Wisconsin;  Red  Lake  Band  of 
Chippewa  Indians  of  the  Red  Lake 
Reservation,  Minnesota;  Saginaw 
Chippewa  Indian  Tribe  of  Michigan, 
Isabella  Reservation;  Sault  Ste.  Marie 
Tribe  of  Chippewa  Indians  of  Michigan; 
Sokaogon  Chippewa  Community  of  the 
Mole  Lake  Band  of  Chippewa  Indians, 
Wisconsin;  St.  Croix  Chippewa  Indians 
of  Wisconsin,  St.  Croix  Reservation; 
Turtle  Moimtain  Band  of  Chippewa 
Indians  of  North  Dakota;  and  White 
Earth  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota. 

At  an  unknown  date,  himian  remains 
representing  a  minimum  of  four 
individuals  were  collected  by  Frances 
Densmore  from  the  vicinity  of  Lake 
Superior,  MN.  The  American  Museum 
of  Natxufll  History  purchased  the 
remains  from  Miss  Densmore  in  1920. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

These  individuals  have  been 
identified  as  Native  American  based  on 
the  American  Museum  of  Natural 
History's  documentation  and  geographic 
information.  The  original  catalog  refers 
to  these  remains  as  "Ojibway."  These 
remains  were  obtained  from  the 
postcontact  territory  of  the  Ojibway 
(also  known  as  Chippeway,  Chippewa, 
or  Ojibwa). 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  four  individuals  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Bad 
River  Band  of  the  Lake  Superior  Tribe 
of  Chippewa  Indians  of  the  Bad  River 
Reservation,  Wisconsin;  Bay  Mills 
Indian  Commimit)  of  the  Sault  Ste. 
Marie  Band  of  Chippewa  Indians,  Bay 
Mills  Reservation,  Michigan;  Bois  Forte 
Band  (Nett  Lake)  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Chippewa- 
Cree  Indians  of  die  Rocky  Boy's 


Reservation,  Montana;  Fond  du  Lac 
Band  of  the  Minnesota  Chippewa  Tribe, 
Minnesota;  Grand  Portage  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Grand  Traverse  Band  of  Ottawa  & 
Chippewa  Indians  of  Michigan; 
Keweenaw  Bay  Indian  Community  of 
L'Anse  and  Ontonagon  Bands  of 
Chippewa  Indians  of  the  L'Anse 
Reservation,  Michigan;  Lac  Courte 
Oreilles  Band  of  Lake  Superior 
Chippewa  Indians  of  the  Lac  Courte 
Oreilles  Reservation  of  Wisconsin;  Lac 
du  Flambeau  Band  of  Lake  Superior 
Chippewa  Indians  of  the  Lac  du 
Flambeau  Reservation  of  Wisconsin:  Lac 
Vieux  Desert  Band  of  Lake  Superior 
Chippewa  Indians  of  Michigan;  Leech 
Lake  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota;  Mille  Lacs  Band  of 
the  Minnesota  Chippewa  Tribe, 
Minnesota;  Minnesota  Chippewa  Tribe, 
Minnesota;  Red  Cliff  Band  of  Lake 
Superior  Chippewa  Indians  of 
Wisconsin;  Red  Lake  Band  of  Chippewa 
Indians  of  the  Red  Lake  Reservation, 
Minnesota;  Saginaw  Chippewa  Indian 
Tribe  of  Michigan,  Isabella  Reservation; 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians  of  Michigan;  Sokaogon 
Chippewa  Community  of  the  Mole  Lake 
Band  of  Chippewa  Indians,  Wisconsin; 
St.  Croix  Chippewa  Indians  of 
Wisconsin,  St.  Croix  Reservation;  Turtle 
Mountain  Band  of  Chippewa  Indians  of 
North  Dakota;  and  White  Earth  Band  of 
the  Minnesota  Chippewa  Tribe, 
Minnesota. 

This  notice  has  been  sent  to  officials 
of  the  Bad  River  Band  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians  of 
the  Bad  River  Reservation,  Wisconsin; 
Bay  Mills  Indian  Community  of  the 
Sault  Ste.  Marie  Band  of  Chippewa 
Indians,  Bay  Mills  Reservation, 
Michigan;  Bois  Forte  Band  (Nett  Lake) 
of  the  Minnesota  Chippewa  Tribe, 
Minnesota;  Chippewa-Cree  Indians  of 
the  Rocky  Boy's  Reservation.  Montana; 
Fond  du  Lac  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Grand 
Portage  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Grand 
Traverse  Band  of  Ottawa  &  Chippewa 
Indians  of  Michigan;  Keweenaw  Bay 
Indian  Community  of  L'Anse  and 
Ontonagon  Bands  of  Chippewa  Indians 
of  the  L'Anse  Reservation,  Michigan; 
Lac  Courte  Oreilles  Band  of  Lake 
Superior  Chippewa  Indians  of  the  Lac 
Courte  Oreilles  Reservation  of 
Wisconsin;  Lac  du  Flambeau  Band  of 
Lake  Superior  Chippewa  Indians  of  the 
Lac  du  Flambeau  Reservatipn  of 
Wisconsin;  Lac  Vieux  Desert  Band  of 
Lake  Superior  Chippewa  Indians  of 
Michigan;  Leech  L^e  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota: 
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Mille  Lacs  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Minnesota 
Chippewa  Tribe,  Minnesota;  Red  Cliff 
Band  of  Lake  Superior  Chippewa 
Indians  of  Wisconsin;  Red  Lake  Band  of 
Chippewa  Indians  of  the  Red  Lake 
Reservation,  Minnesota;  Saginaw 
Chippewa  Indian  Tribe  of  Michigan, 
Isabella  Reservation;  Sault  Ste.  Marie 
Tribe  of  Chippewa  Indians  of  Michigan; 
Sokaogon  Chippewa  Community  of  the 
Mole  Lake  Band  of  Chippewa  Indians, 
Wisconsin;  St.  Croix  Chippewa  Indians 
of  Wisconsin,  St.  Croix  Reservation; 
Turtle  Mountain  Band  of  Chippewa 
Indians  of  North  Dakota;  and  White 
Earth  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  cult\irally  affiliated  with  these 
hiunan  remains  should  contact  Martha 
Graham,  Director  of  Cultural  Resources, 
American  Museum  of  Natiual  History, 
Central  Park  West  at  79th  Street,  New 
York.  NY  10024-5192,  telephone  (212) 
769-5846,  before  December  5,  2001. 
Repatriation  of  the  human  remains  to 
the  Bad  River  Band  of  the  Lake  Superior 
Tribe  of  Chippewa  Indians  of  the  Bad 
River  Reservation,  Wisconsin;  Bay  Mills 
Indian  Community  of  the  Sault  Ste. 
Marie  Band  of  Chippewa  Indians,  Bay 
Mills  Reservation,  Michigan;  Bois  Forte 
Band  (Nett  Lake)  of  the  Minnesota 
Chippewa  Tribe,  Minnesota;  Chippewa- 
Cree  Indians  of  the  Rocky  Boy's 
Reservation,  Montana;  Fond  du  Lac 
Band  of  the  Minnesota  Chippewa  Tribe, 
Minnesota;  Grand  Portage  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota; 
Grand  Traverse  Band  of  Ottawa  & 
Chippewa  Indians  of  Michigan; 
Keweenaw  Bay  Indian  Conununity  of 
L'Anse  and  Ontonagon  Bands  of 
Chippewa  Indians  of  the  L'Anse 
Reservation,  Michigan;  Lac  Courte 
Oreilles  Band  of  Lake  Superior 
Chippewa  Indians  of  the  Lac  Courte 
Oreilles  Reservation  of  Wisconsin;  Lac 
du  Flambeau  Band  of  Lake  Superior 
Chippewa  Indians  of  the  Lac  du 
Flambeau  Reservation  of  Wisconsin;  Lac 
Vieux  Desert  Band  of  Lake  Superior 
Chippewa  Indians  of  Michigan;  Leech 
Lake  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota;  Mille  Lacs  Band  of 
the  Miimesota  Chippewa  Tribe, 
Miimesota;  Minnesota  Chippewa  Tribe, 
Minnesota;  Red  Cliff  Band  of  Lake 
Superior  Chippewa  Indians  of 
Wisconsin;  Red  Lake  Band  of  Chippewa 
Indians  of  the  Red  Lake  Reservation, 
Minnesota;  Saginaw  Chippewa  Indian 
Tribe  of  Michigan,  Isabella  Reservation; 
Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians  of  Michigan;  Sokaogon 
Chippewa  Community  of  the  Mole  Lake 
Band  of  Chippewa  Indians,  Wisconsin; 


St.  Croix  Chippewa  Indians  of 
Wisconsin,  St.  Croix  Reservation;  Turtle 
Mountain  Band  of  Chippewa  Indians  of 
North  Dakota;  and  White  Earth  Band  of 
the  Minnesota  Chippewa  Tribe, 
Minnesota  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  August  28.  2001. 
|ohn  Robbiiu, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
[PR  Doc.  01-27702  Filed  11-2-01;  8:45  am) 
BHXmG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Iteroa  in  ttte  Posaesaion  of  the 
Brooitlyn  Muaeum  of  Art,  Brooklyn,  NY 

agency:  National  Park  Service,  Interior. 
ACTKM:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43CFR  10.10  (a)(3),  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Brooklyn  Museum  of 
Art,  Brooklyn,  NY,  that  meet  the 
definition  of  "sacred  objects"  and 
"objects  of  cultural  patrimony"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  93  cidtural  items  are  22  Hopi 
spirit  friends  or  Katsina  masks 
(Wupamo,  Hahea,  Wawae,  3  Tasap,  2 
Tacheukti,  Kaletaka,  Honau,  Sikya  Tihu, 
2  Anakatsinamaana,  Chakwin,  Sio 
Humis,  a  headdress  for  Alosaka  Katsina, 
and  6  unnamed  spirit  friends),  13  mask 
attachments,  6  Sio  Humis  headdress 
frames,  1  katsina  doll,  16  Mazrau 
society  dance  items,  9  Snake  society 
dance  items,  1  Mazrau  Society 
ceremonial  water  gourd  from  Walpi,  1 
three-piece  fiddle,  a  bow  and  several 
arrows,  8  prayer  sticks,  lightening  sticks 
and  lightening  stick  frame,  3  pipes,  4 
Monkoho  chief  batons,  1  Hidden  Ball 
game,  and  1  fiber  ring. 

Between  1903  and  1905,  Stewart 
Culin,  the  curator  at  the  Brooklyn 
Museimi  of  Art,  purchased  the  katsina 
masks.  Snake  society  dance  items,  and 
Hidden  Ball  game  firom  Hopi 
individuals  in  Hopi  villages  in  Arizona. 


In  1904,  Mr.  Cidin  purchased  the  16 
Mazrau  society  dance  items,  1  Mazrau 
Society  ceremonial  water  gourd  frtim 
Walpi,  1  three-piece  Bddle,  a  bow  and 
several  arrows,  8  prayer  sticks, 
lightening  sticks  and  lightening  stick 
frame,  3  pipes,  4  Monkoho  chief  batons, 
and  1  fiber  ring  from  dealers  in  Chinle 
and  Holbrook,  AZ. 

During  consultation,  representatives 
of  the  Hopi  Tribe  of  Arizona  identified 
these  objects  as  sacred  objects  and 
objects  of  cultural  patrimony.  However, 
representatives  of  the  Hopi  Tribe  of 
Arizona  did  not  feel  it  appropriate  to 
name  the  ceremonies  or  functions  of 
these  specific  objects.  Although 
Brooklyn  Museimi  of  Art  accession 
records  do  not  indicate  an  explicit 
ceremonial  use  of  these  objects,  the 
Brooklyn  Museimi  of  Art  has  no 
evidence  to  the  contrary.  Accordingly, 
the  Brooklyn  Museum  of  Art  accepts  the 
determinations  of  the  representatives  of 
the  Hopi  Tribejor  these  objects. 

Based  on  accession  information  and 
on  consultation  with  Hopi 
representatives,  these  93  cultural  items 
are  determined  to  be  affiliated  with  the 
Hopi  Tribe  of  Arizona.  Representatives 
of  the  Hopi  Tribe  of  Arizona,  acting  on 
behalf  of  the  Katsinmomngwit,  the 
Maraunomngwit,  and  the  Lenmimngwlt 
Society  (Hopi  traditional  religious 
leaders)  have  stated  that  these  93 
cultural  items  are  needed  by  traditional 
Hopi  religious  leaders  for  the  practice  of 
traditional  Native  American  religion  by 
their  present  day  adherents;  and  that 
these  items  have  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  ciilture  itself  and  could 
not  be  alienated  by  any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  Brooklyn 
Museum  of  Art  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(3),  these  93 
cultural  items  are  specific  ceremonial 
objects  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officials  of  the  Brooklyn  Museiun  of  Art 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(4).  these  cultural  items 
have  ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  tribe 
itself,  and  are  of  such  central 
importance  that  they  may  not  be 
alienated,  appropriated,  or  conveyed,  by 
any  individual.  Lastly,  officials  of  the 
Brooklyn  Museum  of  Art  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  sacred  objects/ 
objects  of  cultiiral  patrimony  and  the 
Hopi  Tribe  of  Arizona. 
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This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona  and  the 
Pueblo  of  Zuni  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these  sacred 
objects/objects  of  cultural  patrimony 
should  contact  Kate  Portada,  NAGPRA 
Project  Coordinator,  Brooklyn  Museum 
of  Art,  200  Eastern  Parkway,  Brooklyn, 
NY  11238,  telephone  (718)  638-5000, 
extension  524,  before  December  5,  2001. 
Repatriation  of  these  sacred  objects/ 
objects  of  cultural  patrimony  to  the 
Hopi  Tribe  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  September  21.  2001. 
Jolui  Robbins, 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  01-27707  Filed  11-2-01;  8:45  am) 
WLUNG  COOE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  and 
Aaaociated  Funerary  Objecta  in  ttie 
Control  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
New  Mexico  State  Office,  Santa  Fe,  NM 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  U.S.  Department  of 
Interior,  Bureau  of  Land  Management, 
New  Mexico  State  Office,  Santa  Fe,  NM. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museimi.  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Colorado  Museum.  Eastern  New  Mexico 
University.  Maxwell  Museum  of 
Anthropology  (University  of  New 
Mexico).  New  Mexico  State  University 
Museum,  Museum  of  New  Mexico,  San 
Juan  County  Museum,  and  Bureau  of 
Land  Management  professional  staffs  in 
consultation  with  representatives  of  the 
Hopi  Tribe  of  Arizona;  Navajo  Nation, 


Arizona,  New  Mexico  &  Utah;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Jemez, 
New  Mexico;  Pueblo  of  Isleta,  New 
Mexico;  Pueblo  of  San  Ildefonso,  New 
Mexico;  Pueblo  of  Zia,  New  Mexico;  and 
Zuni  Tribe  of  the  Zuni  Reservation,  New 
Mexico. 

In  1981,  human  remains  representing 
10  individuals  were  recovered  from  site 
LA  31848  in  New  Mexico  during  legally 
authorized  excavations  and  collections 
conducted  by  the  Archeological  Field 
School  of  Simon  Eraser  University. 
These  himian  remains  presently  are 
curated  by  the  Museum  of  New  Mexico. 
No  known  individuals  were  identified. 
The  one  associated  funerary  object  is  a 
bone  awl. 

Based  on  material  culture, 
architectiu^,  and  site  organization,  site 
LA  31848  has  been  identified  as  an 
Anasazi  pueblo  occupied  between  C.E. 
1100-1300. 

Continuities  of  ethnographic 
materials,  technology,  and  architecture 
indicate  affiliation  of  Anasazi  sites  in 
this  area  of  New  Mexico  with  historic 
and  present-day  Puebloan  cultiu^s.  Oral 
traditions  presented  by  representatives 
of  the  Pueblo  of  Acoma  support  cultural 
affiliation  with  Anasazi  sites  in  this  area 
of  New  Mexico. 

Based  on  the  above-mentioned 
information.  Bureau  of  Land 
Management.  New  Mexico  State  Office 
officials  have  determined  that,  pursuant 
to  43  CFR  10.2  (d)(1),  the  human 
remains  listed  above  represent  the 
physical  remains  of  10  individuals  of 
Native  American  ancestry.  Bureau  of 
Land  Management,  New  Mexico  State 
Office  officials  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2).  the 
one  object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly.  Bureau  of  Land 
Management,  New  Mexico  State  Office 
officials  have  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  object  and  the 
Pueblo  of  Acoma,  New  Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of  Isleta, 
New  Mexico;  Pueblo  of  San  Ildefonso. 
New  Mexico;  Pueblo  of  Zia.  New 
Mexico;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  object  should 


contact  Stephen  L.  Fosberg.  State  -^ 
Archeologist  and  NAGPRA  Coordinator. 
New  Mexico  State  Office.  Bureau  of 
Land  Management.  1474  Rodeo  Road, 
Santa  Fe,  NM  87502-0115.  telephone 
(505)  438-7415.  before  December  5. 
2001.  Repatriation  of  the  human 
remains  and  associated  funerary  object 
to  the  Pueblo  of  Acoma,  New  Mexico 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  Octobers.  2001. 
John  Robbins. 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships.  , 
[FR  Doc.  01-27706  Filed  11-2-01;  8:45  am] 
BILLING  COO€  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttte  Phoebe  A.  Hearst 
Museum  of  Anthropok>gy,  University 
of  Califomia,  Berkeley,  CA 

agency:  National  Park  Service,  Interior. 
ACnow:  Notice. .     ^ 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerarj'  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology. 
University  of  Califomia,  Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropologj'  professional 
staff  in  consultation  with 
representatives  of  the  Klamath  Indian 
Tribe  of  Oregon  and  the  Quartz  Valley 
Indian  Community  of  the  Quartz  Valley 
Reservation  of  California. 

In  1925.  human  remains  representing 
three  individuals  (catalog  numbers  12- 
11213, 12-11214,  12-11215)  were 
recovered  from  a  site  "one  mile  from 
mouth  of  Williamson  R.  (N.  side),  E. 
side  Klamath  L.,  Oregon"  by  Dr.  Leslie 
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Spier.  Also  in  1925,  these  human 
remains  were  acquired  by  the  Phoebe  A. 
Hearst  Museum  of  Anthropology 
through  university  appropriation,  a  term 
used  to  indicate  that  the  human  remains 
and  associated  funerary  objects  were 
brought  into  the  museum  on  university- 
sponsored  projects  with  funds  provided 
by  the  Regents  of  the  University  of 
California.  No  known  individuals  were 
identiiled.  The  200  associated  funerary 
objects  (catalog  numbers  1-26560,  2- 
29527)  are  glass  beads  and  nonhimian 
bone. 

Although  these  human  remains  are 
not  clearly  identifiable  as  to  tribal 
origin,  given  the  preponderance  of  the 
evidence,  these  human  remains  and 
associated  funerary  objects  have  been 
determined  to  be  culturally  afBliated 
with  the  Klamath  Indian  Tribe  of 
Oregon  and  the  Quartz  Valley  Indian 
Community  of  the  Auartz  Valley 
Reservation  of  California.  This 
determination  has  been  based  on  strong 
geographical  evidence,  linguistic 
evidence,  regional  archeological 
evidence  indicating  cultural  continuity 
perhaps  as  early  as  C.E.  700,  and  the 
presence  of  historic-era  funerary  objects. 

Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)Tl).  the  human  remains  listed 
above  represent  the  physical  remains  of 
three  individuals  of  Native  American 
ancestry.  Officials  of  the  Phoebe  A. 
Hearst  Museimi  of  Anthropology  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  200  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Phoebe 
A.  Hearst  Museum  of  Anthropology  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Klamath  Indian  Tribe  of  Oregon  and  the 
Quartz  Valley  Indian  Commimity  of  the 
Quartz  Valley  Reservation  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Klamath  Indian  Tribe  of  Oregon 
and  the  Quartz  Valley  Indian 
Commimity  of  the  Quartz  Valley 
Reservation  of  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  C.  Richard  Hitchcock,  NAGPRA 
Coordinator,  Phoebe  A.  Hearst  Museum 
of  Anthropology,  University  of 
California,  Berkeley,  CA  94720, 


telephone  (510)  643-7884,  before 
December  5,  2001.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Klamath  Indian  Tribe  of 
Oregon  and  the  Quartz  Valley  Indian 
Community  of  the  Quartz  Valley 
Reservation  of  California  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  October  3.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  01-27704  Filed  11-2-01;  8:45  am) 
BNJJNG  CODE  431(V-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Control  of  ttte  Califomia  State 
Department  of  Transportation 
(CALTRANS),  Sacramento,  CA,  and  in 
the  Possession  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Califomia  State 
Department  of  Transportation 
(CALTRANS),  Sacramento,  CA,  and  in 
the  possession  of  the  Department  of 
Anthropology,  San  Francisco  State 
University,  San  Francisco,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  himian 
remains  was  made  by  San  Francisco 
State  University  Department  of 
Anthropology  and  CALTRANS 
professional  staffs  in  consultation  with 
representatives  of  the  Indians  of  the 
Graton  Rancheria  of  Califomia. 

Diuing  1965-1966,  human  remains 
representing  a  minimum  of  19 
individuals  were  recovered  from  site 
CA-MRN-***,  Marin  County.  CA, 


during  legally  authorized  salvage 
excavations  for  CALTRANS  conducted 
by  C.  McNeath,  T.  King,  and  M.  Moratto 
of  San  Francisco  State  University,  San 
Francisco,  CA.  No  known  individuals 
were  identified.  The  104  associated 
funerary  objects  include  flaked  stone, 
groundstone,  bone  tools,  chert  scrapers. 
1  glass  scraper,  shell  ornaments,  and 
baked  clay. 

Site  CA-MRN-192  is  located  within 
documented  Coast  Miwok  territory. 
Based  on  the  associated  funerary 
objects,  these  individuals  have  been 
identified  as  Native  American.  Based  on 
the  artifact  assemblage,  site  CA-MRN- 
192  was  occupied  from  Middle  Horizon 
to  Late  Horizon  Phase  II  (circa  B.C.E. 
2000-1500)  to  Euro- American  contact. 
Based  on  archeological  and  linguistic 
research,  these  human  remains  and 
associated  funerary  objects  may  likely 
represent  Penutian-speaking  Coast 
Miwok  inhabitants  of  Marin  County, 
CA.  Consultation  with  representatives  of 
the  Indians  of  Graton  Rancheria  of 
Califomia  confirms  that  these  himian 
remains  and  associated  funerary  objects 
are  affiliated  with  the  Coast  Miwok 
represented  by  the  Indians  of  the  Graton 
Rancheria  of  California. 

Based  on  the  above-mentioned 
information,  officials  of  CALTRANS 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  a  minimum  of  19  individuals 
of  Native  American  ancestry.  Officials  of 
CALTRANS  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  104 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  hiunan  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of 
CALTRANS  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Indians  of  the  Graton  Rancheria  of 
Califomia. 

This  notice  has  been  sent  to  officials 
of  the  Indians  of  the  Graton  Rancheria 
of  Califomia.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Tina  Biora, 
Califomia  State  Department  of 
Transportation,  P.O.  Box  942874  (M.S. 
27).  Sacramento.  CA  94274-0001, 
telephone  (916)  653-0013,  before 
December  5,  2001.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Indians  of  the  Graton 
Rancheria  of  Califomia  may  begin  after 
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that  date  if  no  additional  claimants 
come  forward. 

Dated:  September  28,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  01-27705  Filed  11-2-01;  8:45  am] 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Ren>ains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  University  of  Denver 
Department  of  Anthropology  and 
Museum  of  Anthropology,  Denver,  CO 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology,  Denver, 
CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology 
professional  staff  in  consultation  with 
representatives  of  the  Ak  Chin  Indian 
Commimity  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  Cocopah 
Tribe  of  Arizona;  Colorado  River  Indian 
Tribes  of  the  Colorado  River  Indian 
Reservation,  Arizona  and  Califomia; 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona; 
Havasupai  Tribe  of  the  Havasupai 
Reservation,  Arizona;  Hualapai  Indian 
Tribe  of  the  Hualapai  Indian 
Reservation,  Arizona:  Hopi  Tribe  of 
Arizona;  Pascua  Yaqui  Tribe  of  Arizona; 
Pueblo  of  Laguna,  New  Mexico; 
Quechan  Tribe  of  the  Fort  Yuma  Indian 
Reservation,  Califomia  &  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Commimity  of  the  Salt  River 


Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  Yavapai-Apache 
Nation  of  the  Camp  Verde  Indian 
Reservation,  Arizona;  Yavapai-Prescott 
Tribe  of  the  Yavapai  Reservation, 
Arizona;  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 

Around  1925,  human  remains 
representing  one  individual  were 
recovered  from  the  Hill  Ruin.  Maricopa 
County  or  Pinal  County.  AZ,  by 
archeologist  Frank  Midvale.  At  an 
unknown  date,  the  remains  were 
transferred  to  Fallis  F.  Rees.  who 
donated  them  to  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  in  1967. 
No  known  individual  was  identified. 
The  311  associated  funerary  objects  are 
1  Sacaton  Red-on-Buff  bowl.  1  Sacaton 
Red-on-Buff  bowl  fragment.  284  Sacaton 
phase  and  Santa  Cruz  phase  projectile 
points,  and  25  shell  beads. 

The  burial  is  a  cremation.  The  Hill 
Ruin  is  located  10  miles  southwest  of 
Phoenix.  AZ.  and  has  been  identified  as 
a  Hohokam  settlement  based  on  the 
artifacts.  The  funerary  objects  can  be 
dated  to  the  Santa  Cruz  phase  (A.D. 
800-1000)  and  the  Sacaton  phase  (A.D. 
1000-1200)  of  the  Hohokam  sequence. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  recovered  from  an 
unknown  site  in  the  Gila  Plain. 
Maricopa  County  or  Pinal  County,  AZ. 
by  an  unknown  person.  The  remains 
were  cremated  and  are  in  fragmentary 
condition,  which  makes  an  accurate 
determination  of  the  number  of 
individuals  impossible.  At  an  unknown 
date,  the  remains  came  into  the 
possession  of  Fallis  F.  Rees,  who 
donated  the  remains  to  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  in  1967. 
No  known  individual  was  identified. 
The  209  associated  funerary  objects  are 
1  plainware  "cremation"  bowl,  1 
"cremation"  oUa,  2  buff  ceramic  rim 
sherds,  1  piece  of  cut  and  decorated 
mica,  1  shell  fragment.  1  possible  shell 
bracelet,  and  202  nonhuman  bone 
fragments,  some  of  which  may  be  bird 
bones. 

Indian  tribes  occupying  the  Gila  Plain 
have  been  identified  as  culturally 
affiliated  with  the  Hohokam.  Continuity 
of  mortuary  practices,  ethnographic 
materials,  and  technology  indicate  an 
affiliation  between  ancient  Hohokam 
settlements  and  present-day  O'odham 
(Piman),  Pee  Posh  (Maricopa),  and 
Puebloan  cultures.  The  Hopi  Tribe  of 
Arizona  and  the  Pueblo  of  Zuni 
provided  written  testimony  affirming 
cultural  affiliation  with  Hohokam. 
Archeological  and  ethnohistorical 


evidence  also  were  used  to  determine 
cultural  affiliation. 

Hohokam  culture  spans 
approximately  300  B.C.-A.D.  1400  in  the 
semiarid  region  of  what  is  now  central 
and  southern  Arizona,  largely  along  the 
Gila  and  Salt  Rivers.  The  culture  is 
customarily  divided  into  four 
developmental  periods:  Pioneer  (circa 
300  B.C.-A.D.  500).  Colonial  (A.D.  500- 
900),  Sedentary  (A.D.  900-1100).  and 
Classic  (A.D.  1100-1400). 

During  the  Pioneer  period,  the 
Hohokam  people  lived  in  villages 
composed  of  widely  scattered, 
individually  built  structures  of  wood, 
brush,  and  clay,  each  built  over  a 
shallow  pit.  They  depended  on  the 
cultivation  of  com  (maize), 
supplemented  by  the  gathering  of  wild 
beans  and  fruits  and  some  hunting. 
Although  floodwater  irrigation  may 
have  been  practiced,  it  was  during  this 
period  that  the  first  irrigation  canal  was 
built,  a  3-mile-long  channel  in  the  Gila 
River  valley  that  directed  river  water  to 
the  fields.  Eventually,  the  Hohokam 
people  developed  complex  canal 
networks.  During  this  early  period  they 
also  developed  several  varieties  of 
pottery. 

Based  on  the  above-mentioned 
information,  officials  of  the  Univefisity 
of  Denver  Department  of  Anthropolog>' 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2).  the 
502  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
thes6  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation.  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 

"This  notice  has  been  sent  to  officials 
of  the  Ak  Chin  Indian  Community  of  the 
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Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Cocopah  Tribe  of  Arizona; 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation. 
Arizona  and  California;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  Arizona;  Havasupai 
Tribe  of  the  Havasupai  Reservation, 
Arizona;  Hualapai  Indian  Tribe  of  the 
Hualapai  Indian  Reservation,  Arizona; 
Hopi  Tribe  of  Arizona;  Pascua  Yaqui 
Tribe  of  Arizona;  Pueblo  of  Laguna, 
New  Mexico;  Quechan  Tribe  of  the  Fort 
Yuma  Indian  Reservation,  California  & 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  Yavapai-Apache 
Nation  of  the  Camp  Verde  Indian 
Reservation,  Arizona;  Yavapai-Prescott 
Tribe  of  the  Yavapai  Reservation, 
Arizona;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Jan  I.  Bernstein.  Collections 
Manager  and  NAGPRA  Coordinator, 
University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropology,  2000  Asbury,  Sturm  Hall 
S-146,  Denver,  CO  80208-2406,  e-mail 
jbemste@du.edu,  telephone  (303)  871- 
2543,  before  December  5,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  August  31,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

IFR  Doc.  01-27703  Filed  11-2-91;  8:45  am] 

BILUNG  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Ho.  337-TA-451] 

Certain  CMOS  Active  Pixel  Image 
Sensors  and  Products  Containing 
Same;  Notice  of  Commission  Decision 
Not  To  Review  an  initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

agency:  U.S.  hitemational  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  investigation  in 
its  entirety  based  on  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office'  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://wn'\v.usitc.gov).  Copies  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  ordered  the  institution  of 
this  investigation  on  March  5,  2001, 
based  on  a  complaint  filed  by  Photobit 
Corp.  (Photobit)  and  the  California 
Institute  of  Technology  (Caltech).  both 
of  Pasadena.  CA,  against  respondents 
OmniVision  Technologies,  Inc.  of 
Sunnyvale,  CA  (OmniVision).  Creative 
Labs.  Inc.  of  Milpitas.  CA  (Creative 
Labs),  and  XlO  Wireless  Technology 
Inc.  of  Seattle,  WA  (XlO).  66  FR  14421 
(2001).  The  complaint,  as 
supplemented,  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  into  the  United  States, 
sale  for  importation,  and  sale  within  the 
United  States  after  importation  of 
certain  CMOS  active  pixel  image 
sensors  and  products  containing  same 
by  reason  of  infringement  of  claims  1 
and  2  of  U.S.  Letters  Patent  5.841,126; 
claims  15-19  of  U.S.  Letters  Patent 


5.990.506;  and  claims  6-8  and  31  of 
U.S.  Letters  Patent  6.005.619. 

On  September  24.  2001.  complainants 
Photobit  and  Caltech  and  respondents 
Creative  Labs,  OmniVision,  and  XlO 
filed  a  joint  motion  to  terminate  the 
investigation  in  its  entirety  based  on 
settlement  agreements.  On  October  2. 
2001.  the  Commission  investigative 
attorney  filed  a  response  supporting  the 
joint  motion.  On  October  9,  2001.  the 
ALJ  issued  an  ID  (Order  No.  10)  granting 
the  joint  motion.  No  petitions  for  review 
of  the  ID  were  filed. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

Issued:  October  30,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-27636  Filed  11-2-01;  8:45  am] 
BILLING  COOE  7020-02-f> 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-441] 

Certain  Field  Programmable  Gate 
Arrays  and  Products  Containing  Same; 
Notice  of  Commission  Decision  Not  To 
Review  an  Initial  Determination 
Tenminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  investigation  in 
its  entirety  based  on  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel.  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[bttp://www.usitc.gov).  Copies  of  the 
ALJ's  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
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inspection  dining  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Washington.  DC  20436, 
telephone  202-205-2000. 

SUPPL£MENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  December  21,  2000,  based  on  a 
complaint  filed  by  Xilinx,  Inc.  of  San 
Jose,  CA.  65  FR  80454  (2000).  The 
complaint  named  Altera  Corp.  of  San 
Jose.  CA  as  the  only  respondent.  Id.  The 
complaint,  as  supplemented,  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  sale  for  importation,  and 
sale  within  the  United  States  after 
importation  of  certain  field 
programmable  gate  arrays  and  products 
containing  same  by  reason  of 
infringement  of  claims  1-3  and  5  of  U.S. 
Letters  Patent  5,343,406;  claims  1  and  3 
U.S.  Letters  Patent  5,432,719  ("the  "719 
patent");  and  claim  16  of  U.S.  Letters 
Patent  5,861,761.  On  July  11,  2001,  the 
ALJ  issued  an  ID  (Order  No.  6) 
amending  the  notice  of  investigation  to 
add  claim  2  of  the  '719  patent.  66  FR 
39790  (2001).  The  Commission 
determined  not  to  review  that  ID. 

A  tutorial  was  held  on  June  22,  2001. 
and  an  evidentiary  hearing  was  held 
finm  June  25  through  July  5,  2001. 

On  July  25,  2001,  complainant  Xilinx, 
Inc.  and  respondent  Altera  Corp.  filed  a 
joint  motion  to  terminate  the 
investigation  by  settlement.  On  July  31, 
2001.  the  Commission  investigative 
attorney  filed  a  response  supporting  the 
joint  motion.  On  October  2.  2001,  the 
presiding  ALJ  issued  an  ID  (Order  No. 
8)  granting  the  joint  motion.  No  party 
petitioned  for  review  of  the  ID. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

Issued:  October  30,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-27635  Filed  11-2-01:  8:45  am) 
BILLING  CODE  TOMMn-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1339] 

Meeting  of  ttte  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
Justice. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  Aimoimcement  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 
meeting. 

DATES:  A  meeting  of  this  advisory 
committee,  chartered  as  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  take  place  in  the  District  of 
Columbia,  begirming  at  10  a.m.  on 
Friday,  November  30,  2001,  and  ending 
at  noon,  ET. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Department  of  Justice,  Office 
of  Justice  Programs,  Main  Conference 
Room,  3rd  Floor,  810  Seventh  Street, 
NW.,  Washington,  DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Altman,  Program  Manager,  Juvenile 
Justice  Resource  Center  at  (301)  519- 
5721.  [This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
Coordinating  Council,  established 
pursuant  to  section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.2),  will  meet  to  carry  out  its 
advisory  functions  imder  section  206  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended  (42 
U.S.C.  5601  et  seq.).  The  topic  of  this 
meeting  is  Supporting  Community  and 
Faith-based  Initiatives.  This  meeting 
will  be  open  to  the  public.  Members  of 
the  public  who  wish  to  attend  the 
meeting  should  notify  the  Juvenile 
Justice  Resource  Center  at  the  number 
listed  above  by  5  p.m.,  ET,  on  Friday, 
November,  16,  2001.  For  security 
purposes,  picture  identification  will  be 
required. 

Dated:  October  31.  2001. 
Terrence  S.  Donahue, 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

(FR  Doc.  01-27667  Filed  11-2-01;  8:45  am] 

8IUJNQ  COOe  4410-11-P 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Opportunity  To  File  Amicus  Briefs  in 
Gerald  MIchsud  v.  Department  of  the 
Army,  MSPB  Docltet  No.  BN-3443-oa- 
0167-4-1 

agency:  Merit  Systems  Protection 
Board. 

summary:  The  Merit  Systems  Protection 
Board  has  requested  an  advisory 
opinion  from  the  Director  of  the  Office 
of  Personnel  Management  (OPM) 
concerning  the  interpretation  of 
regulations  promulgated  by  OPM 
governing  the  Reemployment  Priority 
List  (RPL)  at  5  CFR  part  330,  subpart  B. 
The  Board  is  providing  interested 
parties  with  an  opportunity  to  submit 
amicus  briefs  on  the  same  questions 
raised  in  the  request  to  OPM.  The 
Board's  request  to  OPM  is  reproduced 
below: 

Pursuant  to  5  U.S.C.  1204(e)(1)(A).  the 
members  of  the  Merit  Systems 
Protection  Board  request  that  you 
provide  an  advisory  opinion  concerning 
the  interpretation  of  regulations 
promulgated  by  the  Office  of  Personnel 
Management  (OPM). 
SUPPLEMENTARY  INFORMATION:  This 
request  for  an  advisory  opinion  is 
related  to  our  previous  request  for  an 
advisory  opinion  in  Sturdy  v. 
Department  of  the  Army.  88  M.S.P.R. 
502  (2001).  There,  we  requested  an 
advisory  opinion  on  whether  the  Board 
has  jurisdiction,  under  5  CFR  330.209, 
over  an  alleged  violation  of 
reemployment  priority  rights  when  the 
employee  received  a  Certification  of 
Expected  Separation  by  reduction  in 
force  (RIF)  and/or  a  specific  notice  of 
RIF  separation  but  was  reassigned  in 
lieu  of  his  expected  RIF  separation.  (For 
ease  of  reference,  the  term  "notice  of 
RIF  separation"  will  be  used  hereinafter 
to  refer  to  either  type  of  notice.) 

In  response  to  our  request  in  Sturdy, 
OPM's  General  Counsel  provided  an 
advisory  opinion  stating  that  separation 
by  RIF  is  not  a  jurisdictional 
requirement  for  a  "reemployment 
priority  rights"  appeal  under  5  CFR 
330.209  because  employees  are  entitled 
to  enroll  in  the  Reemployment  Priority 
List  (RPL)  as  soon  as  they  receive  a 
notice  of  RIF  separation.  We  deferred  to 
OPM's  advisory  opinion  and  held  in 
Sturdy.  88  M.S.P.R.  502.  IH  18-19,  that 
separation  by  RIF  is  not  a  jurisdictional 
requirement  for  "reemployment  priority 
rights"  appeal. 

In  Micnaud  v.  Department  of  the 
Army.  MSPB  Docket  No.  BN-3443-00- 
0167-1-1,  the  appellant  initially 
received  a  notice  of  RIF  separation,  but 
subsequently  received  an  amended  iUF 
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notice,  informing  him  of  his  impending 
RIF  demotion.  He  was  then  demoted  by 
RIF  pursuant  to  the  amended  RIF  notice. 
Michaud  alleged  in  his  appeal  that  his 
nonselections  for  positions,  including 
nonselections  that  occurred  after  his  RIF 
demotion,  violated  his  reemployment 
priority  rights. 

Question  To  Be  Resolved 

Michaud  raises  the  question  whether 
an  employee  who  gains  RPL  eligibility 
based  on  his  initial  receipt  of  a  notice 
of  RIF  separation  retains  his  RPL 
eligibility  after  his  RIF  d^notion  (in  lieu 
of  his  expected  RIF  separation),  so  that 
the  Board  has  jurisdiction  under  5  CFR 
330.209  over  any  nonselections  that 
occurred  after  his  RIF  demotion. 

The  members  of  the  Board  request 
that  you  provide  an  advisory  opinion  on 
this  question  and,  in  doing  so,  address 
the  issues  discussed  below,  as  well  as 
any  other  issues  you  deem  pertinent. 

Issues  To  Be  Considered  In  Resolving 
the  Question  Posed 

5  CFR  330.203(dj(2)(ii) ' 

Section  33Q.203(d](2](ii)  provides  that 
"an  individual  is  taken  off  the  RPL 
before  the  period  of  eligibility  expires 
when  the  individual  *   *   *  (ii) 
(r)eceives  a  career,  career-conditional,  or 
excepted  appointment  without  time 
limit  in  any  agency  *   *   *."  This  section 
appears  to  broadly  provide  that  an 
individual's  RPL  eligibility  terminates 
upon  his  assignment  to  any  permanent 
career,  career-conditional,  or  excepted 
position  in  any  agency,  regardless  of 
whether  the  assignment  was  by  RIF  or 
not.  and  regardless  of  whether  the 
assignment  was  to  a  higher-,  lower-  or 
same-graded  position.  Thus,  as 
explained  further  below. 
§  330.203(d)(2)(ii)  could  be  interpreted 
as  terminating  Mr.  Michaud's  RPL 
eligibility  based  on  his  acceptance  of  a 
RIF  demotion. 

We  note  in  this  regard  that  the  term 
"appointment"  in  §  330.203(d){2){ii) 
does  not  appear  to  be  limited  to  an 
initial  hiring  or  a  re-hiring  after  a  break 
in  service:  rather,  it  appears  to  be  a 
general  term  referring  to  an  assignment 
to  a  position  under  particular  terms  and 
conditions.  See  5  CFR  2.2(a)  ("career 
appointments  shall  be  given  to  *  *   * 

(e)mployees  serving  under  career 
appointments  at  the  time  of  selection"), 
§  351.501(b)(3)  ("Group  III  includes  all 
employees  serving  under  indefinite 
appointments,  temporary  appointments 
pending  establishment  of  a  register, 
status  quo  appointments,  term 
appointments,  and  any  other  nonstatus 
nontemporary  appointments  which 
meet  the  deHnition  of  provisional 
appointments  contained  in  §§  316.401 


and  316.403  of  this  chapter.");  Wenk  v. 
Office  of  Personnel  Management,  21 
M.S.P.R.  218,  221-23  (1984).  Thus,  the 
term  "appointment."  and  hence 
§  330.203(d)(2)(ii),  could  be  interpreted 
to  cover  the  RIF  demotion  in  Michaud. 

5  CFR  330.203(cl)(2)(Ui). 
330.203(d)(2)(ii),  330.206(a)(1)  and 
330.203(a)(4) 

Section  330.203(d)(2)(iii)  provides 
that  "an  individual  is  taken  off  the  RPL 
before  the  period  of  eligibility  expires 
when  the  individual  *   *   *  (iii) 
(d)eclines  an  offer  of  career,  career- 
conditional,  or  excepted  appointment 
without  time  limit  *  *  *  concerning  a 
specific  position  having  a  representative 
rate  at  least  as  high,  and  with  the  same 
type  of  work  schedule,  as  that  of  the 
position  from  which  the  person  was  or 
will  be  separated." 

Because  §  330.203(d)(2){iii)  states  that 
declining  a  reassignment  terminates 
RPL  eligibility,  but  does  not  state  that 
declining  a  demotion  terminates  RPL 
eligibility,  one  may  argue  based  on  this 
section  that  accepting  9  demotion  does 
not  terminate  RPL  eligibility.  However, 
§  330.203(d)(2)(iii),  on  its  face,  applies 
to  situations  when  an  individual 
declines  a  placement  offer,  and  not  to 
situations  when  an  individual  accepts  a 
placement  offer.  As  discussed  above, 
when  Mr.  Michaud  accepted  a  RIF 
demotion,  it  could  be  argued  that  this 
constituted  the  acceptance  of  an 
"appointment"  which  terminated  his 
RPL  eligibility  under  §  330.203(d)(2)(ii). 

Thus,  when  subsections  (ii)  and  (iii) 
of  §  330.203(d)(2)  are  read  together,  they 
could  be  interpreted  to  provide 
individuals  a  choice  between  receiving/ 
accepting  an  offered  appointment  (at 
whatever  grade  and  pay)  with 
concurrent  termination  of  RPL 
eligibility,  or  declining  the  offered 
appointment  and  taking  a  chance  that  a 
better  appointment  offer  will  be 
forthcoming  while  remaining  on  the 
RPL.  These  provisions  do  not  appear  to 
allow  individuals  to  accept  a  placement 
offer  and  still  remain  on  the  RPL. 

On  the  other  hand.  §  330.206(a)(1) 
("Job  consideration")  provides  that: 

An  eligible  employee  under  §  330.203  is 
entitled  to  consideration  for  positions  in  the 
commuting  area  for  which  qualiPied  and 
available  that  are  at  no  higher  grade  (or 
equivalent),  have  no  greater  promotion 
potential  than  the  position  from  which  the 
employee  was  or  will  be  separated,  and  have 
the  same  type  of  work  schedule.  In  addition, 
an  employee  is  entitled  to  consideration  for 
any  higher  grade  previously  held  on  a 
nontemporary  basis  in  the  competitive 
service  from  which  the  employee  was 
demoted  under  part  351  of  this  chapter. 

(Emphasis  added.) 

The  italicized  language  is  5  CFR 
330.206(a)(1)  arguably  suggests  that  an 


individual  who  is  demoted  by  RIF.  like 
Mr.  Michaud,  remains  eligible  for  the 
RPL  after  the  RIF  demotion.  However, 
§  330. 206(a>  addresses  the  types  of 
positions  for  which  an  RPL  eligible  is 
entitled  to  be  considered;  it  does  not 
address  RPL  eligibility,  which  is  set 
forth  in  the  RPL  regulations,  at  5  CFR 
330.203(a).  Further,  although 
§  330.203(a)(4)  provides  RPL  eligibility 
for  employees  who  have  not  declined 
certain  types  of  RIF  placements  (i.e., 
positions  at  the  same  or  higher 
representative  salary  with  the  same 
work  schedule),  the  eligibility  criteria  in 
§  330.203  do  not  include  employees, 
like  Mr.  Michaud.  who  have  accepted 
RIF  offers  of  lower-graded  positions. 

Thus,  the  statement  in  §  330.206(a)(1) 
that  an  RPL  eligible  is  "entitled  to 
consideration  for  any  higher  grade 
previously  held  *  *  *  from  which  (he) 
was  demoted"  by  RIF  is  ambiguous. 
Was  this  regulation  intended  to  provide 
for  RPL  eligibility  after  an  employee  has 
accepted  a  RIF  demotion? 

Federal  Personnel  Manual  (FPM) 

The  FPM.  ch.  330.  Subch.  1,  Sec.  1- 
4.b  (Feb.  22.  1991).  provided  that  an 
employee  "loses  RPL  eligibility  if  he  or 
she  is  *  *  *  (a)ssigned  to  a  permanent 
competitive  position  at  any  grade  in  the 
same  or  different  agency  before  the  RIF 
separation  takes  effect"  and  that 
"employees  who  are  demoted  by  RIF 
action  are  not  eligible  for  the  RPL  but 
may  be  eli^ble  for  priority 
consideration  for  their  former  grade 
level  through  other  agency  programs(.)" 
This  FPM  provision,  along  with  many 
others,  was  abolished  effective 
December  31, 1993.  FPM  Sunset 
Document.  It  appears,  however,  that 
OPM  has  not  changed  its  interpretation 
of  the  RPL  regulations  since  abolishing 
the  FPM.  See  60  FR  3055  (Jan.  13,  1995) 
(when  the  RPL  regulations  were  last 
revised,  to  incorporate  some  of  the 
sunsetted  FPM  provisions,  OPM  noted 
that  "(t)here  was  particular  agreement 
not  to  change  current  policies  in  the 
sensitive  area  of  reductions-in-force 
(RIF)  and  related  reemplo)nnent  priority 
lists  (RPL)"). 

Policy  Considerations 

The  facts  in  Michaud  highlight  an 
anomalous  result  stenuning  from  the 
RPL  regulations.  When  an  individual    . 
(Employee  A)  initially  receives  a  notice 
of  RIF  separation,  but  is  subsequently 
demoted  (as  in  Michaud)  or  reassigned 
(as  in  Sturdy)  in  lieu  of  his  initially 
expected  RIF  separation,  he 
nevertheless  is  eligible  for  the  RPL,  at 
least  up  until  the  time  he  accepts  the 
demotion  or  reassignment.  (Whether 
such  employees  retain  RPL  eligibility 
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after  they  are  demoted  or  reassigned  is 
the  central  question  posed  by  this 
request  for  an  advisory  opinion). 
However,  when  an  individual 
(Employee  B)  is  demoted  or  reassigned 
in  a  RIF,  without  initially  receiving  a 
notice  of  RIF  separation,  it  appears  that 
he  never  gains  RPL  eligibility  because 
receipt  of  a  notice  of  RIF  separation  is 
a  requirement  under  the  RPL 
regulations.  See  5  CFR  330.203(a)(3). 
Employee  A's  initial  receipt  of  a  notice 
of  RIF  separation  did  not  result  in  his 
actual  RIF  separation  or  have  any 
deleterious  effect  on  his  employment 
vis-a-vis  Employee  B,  and  yet  his 
receipt  of  the  notice  gave  him  important 
rights — RPL  eligibility  and  concomitant 
Board  appeal  rights — not  given  to 
Employee  B.  It  appears  arbitrary  ta 
differentiate  between  Employee  A  and 
Employee  B  simply  because  Employee 
A  happened  to  have  received  a  notice  of 
RIF  separation,  however,  if  the 
requirement  for  a  notice  of  separation. 
However,  if  the  requirement  for  a  notice 
of  separation  in  §  330.203(a)(3)  is 
interpreted  broadly  as  notice  that  the 
employee  would  be  separated  from  his 
current  position,  it  appears  that 
employee  B  would  be  eligible  for  the 
RPL  if  acceptance  of  a  RIF  demotion 
does  not  disqualify  the  employee  imder 
the  regulations  discussed  above.  What  is 
OPM's  view  on  whether  Employee  B  is 
eligible  for  the  RPL  imder  its 
regulations? 

Instructions  Regarding  the  Advisory 
Opinion 

The  Director  is  requested  to  submit 
her  advisory  opinion  to  the  Clerk  of  the 
Board  within  30  days  of  her  receipt  of 
this  letter,  and  to  serve  copies  of  her 
opinion  on  the  parties  and  their 
representatives  in  the  above-captioned 
appeal.  (The  addresses  of  the  parties 
and  their  representatives  are  set  forth 
below  in  the  "cc"  list.) 

Right  of  the  Parties  to  Respond  to 
Director's  Opinion 

The  parties  may  ffle  any  comments  on 
the  Director's  opinion  no  later  than  30 
days  h-om  the  date  of  service  of  her 
opinion. 

DATES:  All  briefs  in  response  to  this 
notice  shall  be  filed  with  the  Clerk  of 
the  Board  on  or  before  December  5, 
2001. 

ADDRESSES:  All  briefs  should  include 
the  case  name  and  docket  number  noted 
above  (Gerald  Michaud  v.  Department  of 
the  Army,  MSPB  Docket  No.  BN-3443- 
00-0167-1-1)  and  be  entitled  "Amicus 
Brief."  Briefs  should  be  filed  with  the 
Office  of  the  Clerk.  Merit  Systems 


Protection  Board,  1615  M  Street,  NW., 
Washington.  DC  20419. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  McCarthy,  Deputy  Clerk  of  the 
Board,  or  Matthew  Shannon,  Counsel  to 
the  Clerk,  (202)  653-7200. 

Dated:  October  29,  2001. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
IFR  Doc.  01-27657  Filed  11-2-01;  8:45  am) 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Proposed  Collection,  Comment 
Request,  Evaluation  of  the  Institute  of 
Museum  and  Lilsrary  Services  General 
Operating  Support  Grant  Program 

agency:  Institute  of  Museum  and 
Library  Services,  NFAH. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biuden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3508(2)(A))  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be-properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  study  of  Status 
of  Museum  School  Partnerships. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  4,  2002. 

IMLS  is  particularly  interested  in 
comments  that  help  the  agency  to:     ' 

•  Evaluate  whetner  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

ADDRESSES:  Send  comments  to:  Karen 
Motylewski.  Research  Officer,  Institute 
of  Museum  and  Library  Services,  1100 
Pennsylvania  Ave..  NW.,  Room  802. 
Washington,  DC  20506.  Ms.  Motylewski 
can  be  reached  on  Telephone:  202-606- 
5551.  Fax;  202-606-1077  or  at 
kmotylewski@imls.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  Institute  of  Museum  and  Library 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Library  Services  Act,  Pub. 
L.  104-208.  The  IMLS  provides  a  variety 
of  grant  programs  to  assist  the  nation's 
museums  and  libraries  in  improving 
their  operations  and  enhancing  their 
services  to  the  public.  Museums  and 
libraries  of  all  sizes  and  types  may 
receive  support  from  IMLS  programs. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Evaluation  of  the  Institute  of 
Museum  and  Library  Services  General 
Operating  Support  Grant  Program. 

OMB  Number:  n/a. 

Agency  Number:  3137. 

Frequency:  10  years. 

Affected  Public:  Museums. 

Number  of  Respondents:  1500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  750. 

Total  Annualized  capital/startup 
costs:  $73,585. 

Total  Annual  costs:  $7,358. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Director  Office  of  Public 
and  Legislative  Affairs.  Institute  of 
Museum  and  Library  Services.  1100 
Pennsylvania  Avenue,  NW.  Washington, 
DC  20506,  telephone  (202)  606-4648. 

Dated:  October  24.  2001. 
Mamie  Bittner, 

Director  of  Public  and  Legislative  Affairs. 
(FR  Doc.  01-27648  Filed  11-2-01:  8:45  ami 
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NATIONAL  COUNCIL  ON  THE 
HUMANITIES 

Meeting 

October  30.  2001. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463,  as  amended),  notice  is  hereby 
given  the  National  Council  on  the 
Humanities  will  meet  in  Washington, 
DC  on  November  15-16,  2001. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
^  respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  from  and  gifts  offered 
to  the  Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  15-16,  2001,  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (c)(6)  and  (c)(9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy:  and  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action.  I  have  made 
this  determination  under  the  authority 

g -anted  me  by  the  Chairman's 
elegation  of  Authority  dated  Julv  19. 
1993. 

The  agenda  for  the  session  on 
November  15,  2001  will  be  as  follows: 

Committee  Meetings 

9:00-10:30  a.m. 
(Open  to  the  Public) 
Policy  Discussion 
Education  Programs — Room  M-07 
Preservation  and  Access/Challenge 

Grants — Room  415 
Public  Programs — Room  426 
Research  Programs — Room  315 
(Closed  to  the  Public) 
Discussion  of  specific  grant 
applications  and  programs  before 
the  Council 
10:30  a.m.  until  Adjourned 
Federal/State  Partnership 
Preservation  and  Access/Challenge 
Grants 
^       Public  Programs 
12:30-2:00  p.m. 
Research  Programs 


Jefferson  Lecture  and  National 
Humanities  Medals  Committee 
Meeting 
The  morning  session  on  November  16, 
2001  will  convene  at  9:00  a.m.,  in  the 
1st  Floor  Council  Room,  M-09,  and  will 
be  open  to  the  public,  as  set  out  below. 
The  agenda  for  the  morning  session  will 
be  as  follows: 

Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Staff  Report 

C.  Congressional  Report 

D.  Reports  on  Policy  and  General 

Matters 

1.  Overview 

2.  Research  Programs 

3.  Education  Programs 

4.  Preservation  and  Access/Challenge 
Grants 

5.  Public  Programs 

6.  Jefferson  Lecture/National 
Humanities  Medals 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
and  programs  before  the  Council  and 
closed  to  the  public  for  the  reasons 
stated  above. 

Further  information  about  this 
meeting  can  be  obtained  from  Ms.  Laura 
S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  E)C  20506.  or  by  calling 
(202)  606-8322,  TDD  (202)  606-8282. 
Advance  notice  of  any  special  needs  or 
accommodations  is  appreciated. 

Laura  S.  Nelson, 

Advisory  Committee.  Management  Officer. 
IFR  Doc.  01-27656  Filed  11-2-01;  8:45  am) 
BUJNG  CODE  7538-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  to  Seek  Approval  to 
Reinstate  with  Revision  an  Information 
Collection 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  and  Request  for 
Comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  reinstatement  of  this 
collection.  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  we  are  providing  an 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment.  NSF  will  prepare  the 
submission  requesting  that  OMB 


approve  clearance  of  this  collection  for 
no  longer  than  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  January  4.  2002  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation.  4201  Wilson  Blvd.,  Rm. 
295.  Arlington,  VA  22230,  or  by  e-mail 
to  spIimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  295.  Arlington,  Virginia  22230; 
telephone  (703)  292-7556;  or  send  email 
to  splimptd@nsf.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  Title  of 
Collection:  Application  for  NATO 
Advanced  Study  Institutes  Travel 
Award  and  NATO  Advanced  Study 
Institutes  Travel  Award  Report  Form. 

OMB  Approval  Number:  3145-0001. 

Expiration  Date  bf  Approval:  Not 
applicable.  f 

Type  of  Request:  Intent  to  seek 
approval  to  reinstate  an  information 
collection  for  three  years. 

Abstract:  The  North  Atlantic  Treaty 
Organization  (NATO)  initiated  its 
Advanced  Study  Institutes  Program  in 
1958  modeled  after  a  small  number  of 
very  successful  siunmer  science 
"courses"  that  were  held  in  Europe  and 
that  sought  to  rebuild  Europe's  science 
strength  following  World  War  II.  The 
goal  was  to  bring  together  both  students 
and  researchers  from  the  leading  centers 
of  research  in  highly  targeted  fields  of 
science  and  engineering  to  promote  the 
"American"  approach  to  advanced 
learning,  spirited  give-and-take  between 
students  and  teachers,  that  was  clearly 
driving  the  rapid  growth  of  U.S. 
research  strength.  Today  the  goal 
remains  the  same;  but  due  to  the 
expansion  of  NATO,  each  year  an 
increasing  number  of  ASIs  are  held  in 
NATO  Partner  Countries  along  with 
those  held  in  the  original  NATO 
Member  Countries.  In  the  spirit  of 
cooperation  with  this  important  activity, 
the  Foundation  inaugurated  in  1959  a 
small  program  of  travel  grants  for 
advanced  graduate  students  and  young 
postdoctorals  to  assist  with  the  major 
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cost  of  such  participation,  that  of 
transatlantic  travel.  It  remains  today  a 
significant  means  for  young  scientists 
and  engineers  to  develop  contact  with 
their  peers  throughout  the  world  in  their 
respective  fields  of  specialization. 

The  Advanced  Study  Institutes  (ASI) 
travel  awards  are  offered  primarily  to 
advanced  graduate  students,  but  include 
recent  postdoctoral  students  and  new 
science  faculty  members,  to  attend  one 
of  the  NATO's  ASIs  held  in  the  NATO- 
member  and  partner  coimtries  of 
Europe.  The  NATO  ASI  program  is 
targeted  to  those  individuals  nearing  the 
completion  of  their  doctoral  studies  in 
science,  mathematics,  and  engineering 
who  can  take  advantage  of  opportunities 
to  become  familiar  with  progress  in 
th&ir  respective  fields  of  specialization 
in  other  countries. 

The  following  describes  the 
procedures  for  the  administration  of  the 
Foundation's  NATO  Advanced  Study 
Institute  (ASI)  Travel  Awards,  which 
provide  travel  support  for  a  number  of 
U.S.  graduate  students  and  postdoctoral 
participants  to  attend  the  ASIs 
schediiled  for  Europe. 

Advanced  Study  Institute 
Determinatioii 

Once  NATO  has  notified  us  that  the 
schedule  of  institutes  is  final,  and  we 
have  received  the  descriptions  of  each 
institute,  we  determine  which  institutes 
NSF  will  support.  The  ASI  travel  award 
program  supports  those  institutes  that 
offer  instruction  in  the  fields  of  science 
traditionally  supported  by  NSF  as 
published  in  Guide  to  Programs.  The 
program  will  not  support  institutes  that 
deal  with  clinical  topics,  biomedical 
topics,  or  topics  that  have  disease- 
related  goals.  Examples  of  areas  of 
research  that  will  not  be  considered  are 
epidemiology:  toxicology;  the 
development  or  testing  of  drugs  or 
procedures  for  their  use;  diagnosis  or 
treatment  of  physical  or  mental  disease, 
abnormality,  or  malfunction  in  human 
beings  or  animals;  and  animal  models  of 
such  conditions.  However,  the  program 
does  support  institutes  that  involve 
research  in  bioengineering,  with 
diagnosis  or  treatment-related  goals  that 
apply  engineering  principles  to 
problems  in  biology  and  medicine  while 
advancing  engineering  knowledge.  The 
program  also  supports  bioengineering 
topics  that  aid  persons  with  disabilities. 
Program  officers  from  other  Divisions  in 
NSF  will  be  contacted  should  scientific 
expertise  beyond  our  own  be  required  in 
the  determination  process. 

•  Solicitation  Cor  Nominations 

Following  the  final  determination  as 
to  which  Advanced  Study  Institutes 


NSF  will  support,  we  contact  each 
institute  director  to  ask  for  a  list  of  up 
to  5  nominations  to  be  considered  for 
NSF  travel  support. 

•  EHR  Contact  With  the  Individuals 
Nominated 

Each  individual  who  is  nominated  by 
a  director  will  be  sent  the  rules  of 
eligibility,  information  about  the 
amount  of  funding  available,  and  the 
forms  (NSF  Form  1379,  giving  our 
Finance  Office  electronic  banking 
information;  NSF  Form  1310  (already 
cleared),  and  NSF  Form  192 
(Application  for  International  Travel 
Grant)  necessary  for  our  application 
process. 

•  The  Funding  Process 

Once  an  applicant  has  been  selected 
to  receive  NSF  travel  award  support,  his 
or  her  application  is  sent  to  ouir  Finance 
office  for  funding.  They  electronically 
transfer  the  amount  of  $1000  into  the 
bank  or  other  financial  institution 
account  identified  by  the  awardee. 

Our  plan  is  to  have  the  $1000  directly 
deposited  into  the  awardee's  account 
prior  to  the  purchase  of  their  airline 
ticket.  An  electronic  message  to  the 
awardee  states  that  NSF  is  providing 
-support  in  the  amount  of  $1000  for 
transportation  and  miscellaneous 
expenses.  The  letter  also  states  that  the 
award  is  subject  to  the  conditions  in 
F.L.  27,  Attachment  to  International 
Travel  Grant,  which  states  the  U.S.  flag- 
carrier  policy. 

As  a  follow-up,  each  ASI  director  may 
be  asked  to  verify  whether  all  NSF 
awardees  attended  the  institute.  If  an 
awardee  is  identified  as  not  utilizing  the 
funds  as  prescribed,  we  contact  the 
awardee  to  retrieve  the  funds.  However, 
if  our  efforts  are  not  successful,  we  will 
forward  the  awardee's  name  to  DGA, 
which  has  procedures  to  deal  with  that 
situation. 

We  also  ask  the  awardee  to  submit  a 
final  report  on  an  NSF  Form  250,  which 
we  provide  as  an  attachment  to  the 
electronic  award  message. 

•  Selection  of  Awardees 

The  criteria  used  to  select  NSF 
Advanced  Study  Institute  travel 
awardees  are  as  follows: 

1.  The  priority  of  selection  is  by  the 
status  level  of  the  applicant: 

(a)  Advanced  graduate  student,  or 
(h)  Recent  post-doc  (Ph.D.  received  no 

earlier  than  three  years  before  the  ASI). 
(c)  New  faculty  with  Ph.D.'s  received 

no  earlier  than  three  years  before  the 

ASI). 

2.  We  shall  generally  follow  the  order 
of  the  nominations,  listed  by  the 


director  of  the  institute,  within  priority 
level. 

3.  Those  who  have  not  attended  an 
ASI  in  the  past  will  have  a  higher 
priority  than  those  who  have. 

4.  Nominees  from  different 
institutions  and  research  groups  have 
higher  priority  than  those  from  the  same 
institution  or  research  group.  (Typically, 
no  more  than  one  person  is  invited  from 
a  school  or  from  a  research  group.) 

L^se  of  the  Information:  For  NSF  Form 
192,  information  will  be  used  in  order 
to  verify  eligibility  and  qualifications  for 
the  award.  For  NSF  Form  250. 
information  will  be  used  to  verify 
attendance  at  Advanced  Study  Institute 
and  will  be  included  in  Division  annual 
report. 

Estimate  of  Burden:  Form  192 — 1.5 
hours.  Form  250 — 2  hours. 

Respondents:  Individuals. 

Estimated  Number  of  Responses  per 
Award:  150  responses,  broken  down  as 
follows:  For  NSF  Form  250,  75 
respondents;  for  NSF  Form  192.  75 
respondents. 

Estimated  Total  Annual  Burden  on 
Respondents:  262.5  hours,  broken  down 
by  150  hours  for  NSF  Form  250  (2  hours 
per  75  respondents);  and  112.5  hours  for 
NSF  Form  192  (1.5  hours  per  75 
respondents). 

Frequency  of  Responses:  Annually. 

Comments:  Comments  are  invited  on 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  October  31.  2001. 
Suzanne  H.  Plimpton. 

Reports  Clearance  Officer. 

IFR  Dot;.  01-27677  Filed  11-2-01:  8:45  ami 
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ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. | 

SUMMARY:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Office. 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATK)N:  On  August 
29,  2000,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit 
applications  received.  A  permit  was 
issued  on  October  17.  2001  to:  Moody 
Gardens,  Inc.,  Permit  No.  2001-017. 

Nadene  G.  Kennedy, 

Pennit  Officer. 

[FR  Doc.  01-27678  Filed  11-2-01;  8:45  am] 

BILUNG  COOE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  Nos.  50-369  and  50-370] 

Duke  Energy  Corporation;  McGuire 
Nuclear  Station,  Unit  Nos.  1  and  2; 
Notice  of  Partial  Denial  of  Amendment 
to  Facility  Operating  Ucense  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  by  Duke 
Energy  Corporation  (the  licensee)  for  an 
amendment  to  Facility  Operating 
License  (FOL)  Nos.  NPF-9  and  NPF-17 
issued  to  the  licensee  for  operation  of 
the  McGuire  Nuclear  Station,  Unit  Nos. 
1  and  2,  respectively,  located  in 
Mecklenburg  County,  North  Carolina. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  November  1,  2001 
(65  FR  65341). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
FOLs  by  (a)  deleting  the  license 
conditions  (LCs)  that  have  been  fulfilled 
by  actions  that  have  been  completed  or 
are  imposed  by  other  regulatory 
requirements,  (b)  changing  the  license 
conditions  that  have  been  superseded 
by  the  current  plant  status,  and  (c) 
incorporating  other  administrative 
changes. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  fully 
granted  with  regard  to  the  following 
elements  for  Unit  1: 


License  Condition  2.G,  Reporting  of 
Violations 

The  licensee's  basis  for  deletion  of 
license  condition  2.G  which  requires  the 
reporting  of  violations  of  the 
requirements  of  license  conditions 
2.C(1),  Maximum  Power  Level,  2.C{4) 
Fire  Protection  program,  and  2.E,  on 
safeguards  and  security,  is  that  the 
primary  reporting  requirements  for 
these  license  conditions  are  covered  by 
10  CFR  50.72  and  10  CFR  50.73. 
However,  the  staff  does  not  find  that  the 
licensee  has  shown  that  specific  issues 
addressed  by  these  LCs  are 
encompassed  by  the  provisions  of  10 
CFR  50.72  and  10  CFR  50.73  and,  on 
this  basis  denies  the  request  to  delete 
license  condition  2.G  as  it  applies  to 
license  condition  2.C(1),  2.C(4)  and  2.E. 
The  licensee's  request  to  delete  portions 
of  license  condition  2.G  as  it  applies  to 
other  license  conditions  has  been 
granted. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  caimot  be  fully 
granted  with  regard  to  the  following 
elements  for  Unit  2: 

License  Condition  2.C(11),  Protection  of 
the  Environment 

The  NRC  staff  determined  that  the 
license  condition  must  be  retained  on 
the  basis  that  the  requirement  of  the 
license  condition  is  an  ongoing 
requirement  and  will  be  germane  for  the 
life  of  the  license.  Licensee  compliance 
with  some  environmental  regulations  is, 
in  fact,  monitored  by  the  State  of  North 
Carolina  and  the  U.S.  Enviroimiental 
Protection  Agency.  However,  in  its  role 
as  a  licensing  agency,  the  NRC  is 
responsible  for  monitoring  compliance 
with  other  regulations.  Examples 
include  the  Endangered  Species  Act  and 
the  Historic  Preservation  Act.  In  order  to 
meet  its  responsibilities,  the  NRC  must 
be  made  aware  of  planned  licensee 
activities  which  may  result  in  a 
significant  adverse  environmental 
impact  that  was  not  evaluated  or  that  is 
significantly  greater  than  that  evaluated 
in  the  Final  Environmental  Statement  or 
any  other  environmental  impact 
statement  (EIS)  relevant  to  the  site  (e.g., 
an  EIS  associated  with  license  renewal). 
Therefore,  staff  finds  that  this 
requirement  must  remain  in  place  and 
that  its  request  for  deletion  is  denied. 

License  Condition  2.F,  Reporting  of 
Violations  , 

The  licensee's  basis  for  deletion  of 
license  condition  2.F  which  requires  the 
reporting  of  violations  of  the 
requirements  of  license  conditions 
2.C(1),  Maximum  Power  Level,  2.C(7) 
Fire  Protection,  2.C(11)  Protection  of  the 


Environment,  and  2.E,  on  safeguards 
and  seciirity,  is  that  the  primary 
reporting  requirements  for  these  license 
conditions  are  covered  by  10  CFR  50.72 
and  10  CFR  50.73.  However,  the  staff 
does  not  find  that  the  licensee  has 
shown  that  the  specific  issues  addressed 
by  these  LCs  are  encompassed  by  the 
provisions  of  10  CFR  50.72  and  10  CFR 
50.73  and,  on  this  basis  denies  the 
request  to  delete  license  condition  2.G 
as  it  applies  to  license  condition  2.C(1), 
2.C(7),  2.C(11)  and  2.E.  The  licensee's 
request  to  delete  portions  of  license 
condition  2.F  as  it  applies  to  other 
license  conditions  has  been  granted. 

Accordingly,  this  aspect  of  the 
licensee's  proposed  license  amendment 
is  denied.  The  licensee  was  notified  of 
the  Conunission's  denial  of  the 
proposed  change  by  a  letter  dated 
October  19,  2001. 

By  December  5,  2001,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  U.S.  Nuclear 
Regulatory  Commission,  Public 
Document  Room,  Washington,  DC 
20555-0001,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Ms.  Lisa  F.  Vaughn,  Duke 
Energy  Corporation,  422  South  Church 
Street,  Charlotte,  North  Carolina  28201- 
1006  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  Jime  13,  2000,  as 
supplemented  August  30  and  September 
10,  2001,  and  (2)  the  Commission's 
letter  to  the  licensee  dated  October  19, 
2001. 

Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  October  2001. 
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For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow, 

Director,  Project  Directorate  II,  Division  of 

Licensing  Project  Management,  Office  of 

Nuclear  Reactor  Regulation. 

[FR  Doc.  01-27731  Filed  11-2-01;  8:45  am) 

BILUNG  COOE  7590-«1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

RequeM  for  Public  Comment 

Upon  Written  Request.  Copies  Available 
from:  Securities  and  Exchange 
Commission,  OfRce  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Form  N-8F,  Form  S-6— OMB  ConUxjl  No. 
3235-0157.  SEC  File  No.  270-136;  OMB 
Control  No.  3235-0184,  SEC  File  No. 
270-181 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  for  public 
comment  the  following  simimary  of 
previously  approved  information 
collection  requirements.  The 
Commission  plans  to  submit  these 
existing  collections  of  information  to  the 
Officer  of  Management  and  Budget  for 
extension  and  approval. 

Form  N-8F  is  tne  form  prescribed  for 
use  by  registered  investment  companies 
in  certain  circimistances  to  request 
orders  of  the  Commission  declaring  that 
the  registration  of  that  investment 
company  cease  to  be  in  effect.  The  form 
requests,  from  investment  companies 
seeking  a  deregistration  order, 
information  about  (i)  the  investment 
company's  identity,  (ii)  the  investment 
company's  distributions,  (iii)  the 
investment  company's  assets  and 
liabilities,  (iv)  the  events  leading  to  the 
request  to  deregister,  and  (v)  the 
conclusion  of  business.  The  information 
is  needed  by  the  Commission  to 
determine  whether  an  order  of 
deregistration  is  appropriate. 

Form  N-8F  takes  approximately  3 
hours  on  average  to  complete.  It  is 
estimated  that  approximately  200 
investment  companies  file  Form  N-8F 
aimually,  so  that  the  total  annual 
burden  for  the  form  is  estimated  to  be 
600  hours. 

Form  S-6  is  used  for  registering, 
under  the  Securities  Act  of  1933  (1933 
Act),  the  securities  of  any  unit 
investment  trust  registered  under  the 
Investment  Company  Act  of  1940  (1940 
Act)  on  Form  N-8B-2.'  A  separate 


registration  statement  under  the  1933 
Act  must  be  filed  for  each  series  of  imits 
issued  by  the  trust.  Form  S-6  consists 
of  two  parts.  Part  I  contains  the 
prospectus,  and  Part  II  consists  of  a  list 
of  exhibits  and  financial  information 
and  contains  other  information  required 
in  the  registration  statement  but  not 
required  to  appear  in  the  prospectus. 

Sectiion  10M)(3)  of  die  1933  Act  (15 
U.S.C.  77j(a)(ojJ  provides  that  when  a 
prospectus  is  used  more  than  nine 
months  after  the  effective  date  of  the 
registration  statement,  the  information 
therein  shall  be  as  of  a  date  not  more 
than  sixteen  months  prior  to  such  use. 
Unit  investment  trusts  file  post-effective 
amendments  to  their  registration 
statements  on  Form  S-6  in  order  to 
update  their  prospectus.  As  a  result, 
most  unit  investment  trusts  update  their 
registration  statements  on  Form  S-6  Act 
on  an  annual  basis  in  order  that  their 
sponsors  may  continue  to  maintain  a 
secondary  market  in  the  units. 

The  purpose  of  the  registration 
statement  on  Form  S-6  is  to  provide 
disclosure  of  financial  and  other 
information  that  investors  may  use  to 
make  informed  decisions  regarding  the 
merits  of  the  securities  offered  for  sale. 
To  that  end,  unit  investment  trusts  must 
furnish  to  investors  a  prospectus 
containing  pertinent  information  set 
forth  in  the  registration  statement. 
Without  the  registration  requirement, 
this  material  information  would  not 
necessarily  be  available  to  investors. 
The  Commission  reviews  registration 
statements  filed  on  Form  S-6  to  ensure 
adequate  disclosure  is  made  to 
investors. 

Each  year  investment  companies  file 
approximately  3,639  Forms  S-6.  It  is 
estimated  that  preparing  Form  S-6 
requires  a  unit  investment  trust  to  spend 
approximately  35  hours  so  that  the  total 
burden  on  preparing  Form  S-6  for  all 
affected  investment  companies  is 
127,365  hours. 

Estimates  of  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  riot 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Written  comments  are  requested  on: 
(a)  Whether  the  collections  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 


>  Form  N-8B-2  is  the  fonn  used  for  registration 
statements  filed  by  unit  investment  tnists  under  the 


1940  Act.  The  form  requires  that  certain  material 
information  about  the  trust,  its  sponsor,  its  trustees, 
and  its  operation  be  disclosed.  The  registration  on 
Form  N-8B-2  is  a  one-time  filing  that  applies  to  the 
firitt  series  of  the  unit  investment  trust  as  well  as 
any  subsequent  series  that  is  issued  by  the  sponsor. 


of  the  burdens  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  October  26.  2001. 
Margaret  H.  McFarlsnd, 
Deputy  Secrefon'. 

[FR  Doc.  01-27709  Filed  11-2-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extensions: 
Rule  425.  Schedule  TO— OMB  Control  No. 
3235-0521,  SEC  File  No.  270-462:  OMB 
Control  No.  3235-0515.  SEC  File  No. 
270-456 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.,)  the  Securities 
and  Exchange  Commission 
(■'Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  425  requires  the  filing  of  certain 
prospectuses  and  conununications 
under  Rule  135  in  cormection  with 
business  combinations.  The  purpose  of 
the  rule  was  to  relax  existing  restrictions 
on  oral  and  written  communications 
with  shareholders  abouLtender  offers, 
mergers  and  other  business  combination 
transactions  by  permitting  the 
dissemination  of  more  information  on  a 
timely  basis  as  long  as  the  written 
communications  are  filed  on  the  date  of 
first  use.  Approximately  5,739  issuers 
file  communications  under  Rule  425  for 
a  total  of  1,435  annual  burden  hours. 

Schedule  TO  must  be  filed  by  a 
reporting  company  that  makes  a  tender 
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offer  for  its  own  seciirities.  Also, 
persons  other  than  the  reporting 
company  making  a  tender  offer  for 
equity  securities  registered  under 
section  12  of  the  Exchange  Act  (which 
offer,  if  consummated,  would  cause  that 
person  to  own  over  5  percent  of  that 
class  of  the  securities)  must  file 
Schedule  TO.  The  purpose  Schedule  TO 
is  to  improve  communications  between 
public  companies  and  investors  before 
companies  file  registration  statements 
involving  tender  offer  statements. 
Approximately  3.038  issuers  annually 
nie  Schedule  TO  and  it  takes  43.5  hours 
to  prepare  for  a  total  of  132,153  annual 
burden  hours.  It  is  estimated  that  50% 
of  the  132,153  total  burden  hours 
(66,077  burden  hours)  is  prepared  by 
the  company. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.' 

Written  comments  are  invited  on:  (a) 
Whether  these  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Pease  direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Wshington,  DC  20549. 

Dated:  October  25.  20O1. 
Margaret  H.  McFarland, 

Deputy  Secretary: 

(FR  Doc.  01-27711  Filed  11-2-01-^:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 


Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington,  E)C 
20549. 

Extension: 


Rule  lOb-18— SEC  File  No.  270-416,  OMB 
Control  No.  3235-0474 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  lOb-18  under  the  Securities 
Exchange  Act  of  1934  (Exchange  Act) 
provides  that  the  issuer  or  any  affiliated 
purchaser  of  the  issuer  will  not  incur 
liability  under  section  9(a)(2)  of  the 
Exchange  Act  or  Rule  lOb-5  under  the 
Exchange  Act  if  its  purchases  are 
effected  in  compliance  with  the  manner, 
timing,  price,  and  volume  limitations  of 
the  safe  harbor.  The  Rule  further 
provides  that  purchases  falling  outside 
of  the  Rule's  conditions  shall  not  give 
rise  to  a  presimiption  of  manipulation. 
An  issuer  or  an  affiliated  purchaser 
seeking  to  avail  itself  of  the  safe  harbor, 
however,  must  collect  information 
regarding  the  manner,  time,  price,  and 
volume  of  its  purchases  of  the  issuer's 
common  stock  in  order  to  verify 
compliance  with  the  Rule's  conditions 
and  application  of  the  safe  harbor. 

Each  year  there  are  approximately 
1,179  share  repurchase  programs 
conducted  in  accordance  with  Rule 
lOb-18.  For  each  such  repiut:hase 
program,  an  average  of  approximately  8 
hours  are  spent  collecting  the  requisite 
information.  If  approximately  1,179 
issuers  engage  in  repurchases  following 
a  market-wide  trading  suspension  and 
comply  with  the  safe  harbor  then, 
collectively,  these  issuers  would  incur 
an  additional  1,179  burden  hours.  Thus, 
the  total  compliance  biuden  per  year  is 
approximately  10,611  burden  hours. 

Compliance  with  Rule  lOb-18  does 
not  involve  the  collection  of 
confidential  information.  Please  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Office  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 


Dated:  October  30.  2001. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  01-27710  Filed  11-02-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27460] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  30,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  26,  2001,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
V^ashington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  26,  2001,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

National  Grid  Group  pic,  et  al.  (70- 
9849) 

National  Grid  Group  pic  ("National 
Grid"),  a  registered  public-utility 
holding  company,  its  nonutility  direct 
subsidiary.  New  National  Grid  pic 
("New  National  Grid"),  both  located  at 
15  Marylebone  Road,  London,  NW15JD, 
United  Kingdom,  certain  registered 
public-utility  holding  company 
subsidiaries  of  National  Grid 
("Intermediate  Holding  Companies") — 
namely,  National  Grid  (US)  Holdings 
Limited,  National  Grid  (US) 
Investments,  both  located  at  15 
Marylebone  Road,  London,  NW15JD, 
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United  Kingdom,  National  Grid  Ireland 
1  Limited,  National  Grid  Ireland  2 
Limited,  both  located  at  6  Avenue 
Pasteur,  L  2310,  Luxembourg,  National 
Grid  General  Partnership,  located  on  the 
8th  Floor  of  the  Oliver  Building,  2 
Oliver  Street,  Boston  Massachusetts 
02109 — National  Grid  USA,  a  registered 
public-utility  holding  company  and 
direct  or  indirect  subsidiary  of  the 
Intermediate  Holding  Companies,  its 
direct  and  indirect  subsidiaries — 
namely,  New  England  Power  Company 
("NEPCO"),  a  public-utility  company 
and  public-utility  holding  company 
exempt  from  registration  under  section 
3(a)(2), 1  Massachusetts  Electric 
Company  ("Massachusetts  Electric"),  a 
public-utiUty  company,  The 
Narragansett  Electric  Company 
("Narragansett"),  a  public-utility 
company,  Granite  State  Electric 
Company  ("Granite  State"),  a  public- 
utility  company,  Nantucket  Electric 
Company  ("Nantucket  Electric"),  a 
public-utility  company,  New  England 
Electric  Transmission  Corporation 
("NEET"),  a  public-utility  company. 
New  England  Hydro-Transmission 
Corporation  ("NH  Hydro"),  a  public- 
utility  company,  New  England  Hydro- 
Transmission  Electric  Co.,  Inc.  ("MA 
Hydro")  a  public-utility  company, 
Vermont  Yankee  Nuclear  Power 
Corporation  ("Vermont  Yankee"),  a 
public-utility  company,  Wayfinder 
Group,  Inc.,  a  nonutility  company, 
Metrowest  Realty  LLC,  a  nonutility 
company,  NEES  Energy,  Inc.,  a 
nonutility  company,  EUA  Energy 
Investments  Corp.,  a  nonutility 
company.  National  Grid  Transmission 
Services  Corp.,  a  nonutility  company. 
National  Grid  USA  Service  Company 
Inc.  (formerly  known  as  New  England 
Power  Service  Company),  a  service 
company  within  the  meaning  of  rule  88 
under  the  Act.  all  located  at  25  Research 
Drive,  Westborough,  Massachusetts 
01582,  and  each  of  their  subsidiaries — 
together  with  Niagara  Mohawk 
Holdings,  Inc.  ("NiMo"),  a  holding 
company  exempt  from  regulation  under 
section  3(a)(1)  of  the  Act,^  and  its  direct 
and  indirect  subsidiaries  (collectively, 
"Applicants"),  including  Niagara 
Mohawk  Power  Company  ("Niagara 
Mohawk"),  a  public-utility  company, 
and  Opinac  North  America.  Inc. 
("Opinac"),  its  direct  nonutility 
subsidiary,  all  located  at  300  Erie 
Boulevard  West  Syracuse,  New  York 
13202,  have  filed  an  application- 


declaration  under  sections  3(a)(1),  5. 
6(a).  7,  9(a),  10.  12(b)  and  13(b)  of  the 
Act  and  rules  20,  26,  42.  43.  45.  53,  54 
and  88  imder  the  Act. 

Generally,  Applicants  request 
authority  to  (1)  reorganize  the  National 
Grid  system,  by  organizing  New 
National  Gold  as  a  holding  company  of 
National  Grid  ("Reorganization");  (2) 
Acquire  NiMo,  by  effecting  a  merger  of 
NiMo  with  Grid  Delaware.  Inc.  ("Grid 
Delaware"),  a  wholly  owned  direct 
subsidiary  of  New  National  Grid  pic 
("Merger");  (3)  issue  and  sell  securities 
to  finance  the  proposed  acquisition  and 
other  corporate  business;  and  (4)  effect 
related  transactions.  Applicants  also 
request  that  the  Commission  issue  an 
order  exempting  NiMo  from  all 
requirements  applicable  to  registered 
holding  companies  under  the  Act  except 
for  those  contained  in  section  9(a)(2). ^ 

I.  Description  of  the  Parties 

A.  The  National  Grid  System 

National  Grid  was  incorporated  in 
England  and  Wales  on  April  1, 1989.  Its 
ordinary  shares  are  listed  on  the  London 
Stock  Exchange  and  its  American 
Depositary  Receipts  ("ADRs")  are  listed 
on  the  New  York  Stock  Exchange."*  As 
of  March  31,  2001.  National  Grid  owned 
assets  worth  $14,756  billion,  including 
$7,917  billion  in  net  utility  plant  assets. 
As  of  March  31,  2001,  1,484.609,664 
ordinary  shares  and  one  special  share  of 
National  Grid  stock  were  outstanding.^ 

National  Grid  conducts  its  principal 
business,  namely  the  transmission  of 
electricity  in  England  and  Wales,  in  the 
United  Kingdom  through  The  National 
Grid  Company  ("NGC"),  its  wholly 
owned  indirect  subsidiary.  NGC  owns 
and  operates  a  transmission  system 
consisting  of  approximately  4,400  miles 
of  overhead  lines  and  approximately 
600  miles  of  underground  cable  together 
with  substations  at  some  220  sites.  All 
ownership  interests  in  NGC  and  other 
non-United  States  operations  of 
National  Grid  are  held  by  National  Grid 
Holdings  Limited  ("National  Grid 
Holdings"),  a  foreign  utility  company 
("FUCO")  within  the  meaning  of  section 
33  of  the  Act. 


New  National  Grid  was  incorporated 
in  England  and  Wales  on  July  11,  2000. 
Currently,  the  company  does  not 
conduct  any  business  activities.  An 
executive  director  of  National  Grid  hold 
ten  ordinary  shares  of  New  National 
Grid,  and  NG  Nominees  Limited  owns 
the  other  499,990  issued  ordinary 
shares. 

The  Intermediate  Holding  Companies 
are  wholly  owned,  directly  or  indirectly, 
by  National  Grid.  They  are  used  to  avoid 
the  loss  of  United  Kingdom  tax  relief  for 
foreign  taxes  paid  on  profits  repatriated 
to  the  United  Kingdom,  and  to  minimize 
taxes  on  the  repatriation  of  profits  by 
the  United  States  to  the  United 
Kingdom.  In  an  order  dated  March  15, 
2000,  the  Commission  held  that  the 
Intermediate  Holding  Companies  do  not 
unduly  complicate  National  Grid's 
capital  structure,  and  treated  the 
Intermediate  Holding  Companies  as  a 
single  company  for  purposes  of  section 
11(b)(2)  of  the  Act.*^ 

National  Grid  USA,  an  indirect 
wholly  owned  subsidiary  of  National 
Grid,  holds  directly  all  of  the  issued  and 
outstanding  ownership  interests  of  the 
following  public-utility  companies: 
NEPCO,  Massachusetts  Electric, 
Narragansett,  Granite  State,  Nantucket, 
and  NEET.  Additionally,  National  Grid 
USA  owns  directly  53.97%  of  the  • 
common  stock  of  both  NH  Hydro  and 
MA  Hydro,  each  a  public-utilit)' 
company.  Through  subsidiaries, 
National  Grid  USA  is  also  engaged  in 
various  nonutility  activities.* 

Each  of  the  public-utility  company 
subsidiaries  of  National  Grid  USA  is  a 
member  of  the  New  England  Power  Pool 
("NEPOOL").  and  they  have  transferred 
control  over  their  pool  transmission 
facilities  system  to  ISO-NE,  which  was 
established  on  the  platform  of  an 
existing  tight  power  pool."  ISO-NE 
operates  the  transmission  systems  of  all 
of  the  public  utility  systems  in  New 
England.^ 


>  Sfe  Yankee  Atomic  Electric  Co..  HCAR  No. 
13048  (November  25. 1955)  (granting  the  section 
3(a)  proposal). 

'  See  Niagara  Mohawk  Holdings.  HCAR  No. 
26986  (March  4. 1999). 


'  NiMo  would  remain  subject  to  the  Act  with 
respect  to  its  status  as  a  subsidiary'  of  a  registered 
holding  company. 

'*  In  addition.  Applicants  state  that  National  Grid 
has  a  small  number  of  American  Depository  Shares 
in  the  United  States,  which  account  for  less  than 
one  percent  of  National  Grid's  publicly  issued 
shares,  that  trade  as  ADRs  and  are  held  principally 
by  United  States  institutions. 

^  The  special  share,  or  the  golden  share,  is  a  non- 
voting share  owned  by  the  United  Kingdom 
government.  Applicants  state  that  the  special  share 
is  a  means  for  the  United  Kingdom  government  to 
assure  the  continued  independence  of  National 
Grid  as  a  provider  of  transmission  services. 


»  See  National  Grid  Croup  pli.  Holding  Va.  Ac1 
Release  No.  27154  ('Prior  Order")         ♦ 

'  For  example,  through  subsidiaries.  National 
Grid  USA  is  engaged  in  the  construction  and 
leasing  of  fiber  optic  telecoinmunicatiuns  systems 
and  the  provision  of  consulting  services  to 
nonaffiliated  utilities  in  the  area  of  electric  utility 
restructuring  and  customer  choice. 

•iiee  Vnitil  Corp..  HCMi  No.  25524  (April  24. 
1992). 

"l5iO-NE  directs  and  controls  the  operation  of 
certain  facilities,  in  particular  pool  transmission 
facilities  (  "PTF  ")  that  are  owned  bv  I.SO-NE 
participants  and  rated  6^  kV  or  above  which  are 
required  to  allow  energy  from  significant  power 
sources  to  myve  freely  on  the  New  England 
transmission  network.  ISO-NE  also  directs  and 
controls  the  operation  of  certain  generating  facilities 
that  are  subject  to  central  dispatch.  ISO-NE  is  the 
central  dispatching  agency  and  has  responsibility 

Continued 
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NEPCO  operates  electricity 
transmission  facilities  owned  by 
associate  public-utility  companies  in 
concert  with  the  Independent  System 
Operator  New  England  {"OSE-NE").i" 
NEPCO  also  operates  the  non-pool 
transmission  facilities  (transmission 
facilities  rated  below  69  kV).  It  also 
holds  National  Grid  USA's  remaining 
ownership  interests  in  generating 
units."  As  of  March  31,  2001.  NEPCO 
owned  assets  worth  $2.9  billion  and,  for 
the  twelve  months  preceding  that  date, 
earned  $656.3  million  in  operating 
revenues  and  $58.3  million  in  net 
income  NEPCO  is  subject  to  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  ("FERC")  for 
ratemaking  purposes  and  the  Nuclear 
Regulatory  Commission  C'NRC") 
because  it  owns  certain  nuclear 
facilities.  The  Rhode  Island  Division  of 
Public  Utilities  and  Carriers  ("RIDIV"), 
Massachusetts  Department  of 
Telecommunications  and  Energy 
("MDTE").  New  Hampshire  Public 
Utilities  Commission  ("NHPUC"),  and 
Vermont  Public  Service  Board  have 
jurisdiction  over  the  company's 
financing  transactions  and  transactions 
with  affiliates.  The  Maine  Public 
Utilities  Commission  also  has 
jurisdiction  over  NEPCO's  financing 
transactions,  but  Applicants  state  that 
the  agency  defers  to  the  MDTE  regarding 
these  matters.  NEPCO  is  also  a  public- 
utility  holding  company  exempt  from 
registration  under  section  3(a)(2), '^  as  it 
owns  approximately  twenty  percent  of 
the  outstanding  voting  securities  of 
Vermont  Yankee. '  ^  Vermont  Yankee  is 
the  licensed  operator  of  the  Vermont 
Yankee  nuclear  facility,  which  has  a 
gross  maximum  dependable  capacity  of 
approximately  535  MW.  For  the  year 
that  ended  March  31,  2001,  Vermont 
Yankee  earned  $178,565,569  in 
operating  revenues  and  $6,388,956  in 
net  income,  and  owned  assets  worth 
$710,851,866. 


for  the  NEPOOL  control  area  and  the  administration 
of  the  NEPOOL  Open  Access  Transmission  Tariff. 

■o  Ahhough  ISO-NE  directs  the  central  dispatch 
of  the  transmission  facilities.  NEPCO  is  responsible 
for  determining  whether  and  the  extent  to  which 
safety  requires  facilities  to  be  operated  at  less  than 
their  rated  capability. 

' '  Applicants  state  that  the  company  is  actively 
seelung  to  divest  these  facilities. 

'  =  S«?  Yankee  Atomic  Electric  Co..  HCAR  No. 
13048  (November  25.  1955J  (granting  the  section 
3(a)  proposal). 

■  >  NEPCX)  also  holds  thirty,  twenty,  and  fifteen 
percent  owership  interest  in  Yankee  Atomic 
Electric  Company.  Maine  Yankee  Atomic  Power 
Company,  and  Connecticut  Yankee  Atomic  Power 
Company,  respectively.  Previously,  each  of  these 
companies  was  a  public-utility  company,  but 
Applicants  state  that  they  have  all  permanently 
eased  operations. 


Massachusetts  Electric  is  engaged  in 
the  delivery  of  electricity  to 
approximately  1.2  million  customers  in 
1 70  cities  and  towns  in  Massachusetts. 
The  cities  and  towns  served  by  the 
company  include  the  highly  diversified 
commercial  and  industrial  cities  of 
Worcester,  Lowell,  and  Quincy,  the 
Interstate  495  high  technology  belt, 
suburban  communities,  and  many  rural, 
towns.  Massachusetts  Electric  owns 
approximately  16,021  pole  miles  of 
electric  transmission  and  distribution 
lines.  As  of  March  31,  2001, 
Massachusetts  Electric  owmed  assets 
worth  $3.0  billion  and,  during  the 
twelve  months  preceding  that  date, 
earned  $1.9  billion  in  operating 
revenues  and  $24  million  in  net  income. 
The  company  is  subject  to  rate 
regulation  by  the  FERC  and  the  MDTE. 
The  MDTE  also  has  jurisdiction  over  the 
company's  financing  transactions  and 
transactions  with  affiliates. 

Narragansett  delivers  electricity  to 
approximately  460,000  customers  in 
thirty-eight  cites  and  towns  in  Rhode 
Island.  Its  service  area  covers 
approximately  ninety-nine  percent  of 
Rhode  Island,  and  includes  suburban, 
rural  and  urban  areas  such  as  the  cites 
of  Providence,  East  Providence, 
Cranston,  and  Warwick.  The  company 
owns  approximately  4,737  pole  miles  of 
electric  transmission  and  distribution 
lines.  As  of  March  31,  2001, 
Narragansett  owned  assets  worth  $1.5 
billion  and,  during  the  twelve  months 
preceding  that  date,  earned  $757.6 
million  in  operating  revenues  and  $16.9 
million  in  net  income.  Narragansett  is 
subject  to  rate  regulation  by  the  FERC 
and  the  Rhode  Island  Public  Utilities 
Conunission,  and  the  RIDIV  has 
jurisdiction  over  the  company's 
financing  transactions  and  transactions 
with  affiliates. 

Granite  State  provides  retail  electric 
service  to  approximately  36,000 
customers  in  twenty-one  communities 
in  New  Hampshire.  Its  service  area 
includes  the  Salem  area  of  southern 
New  Hampshire,  as  well  as  several 
communities  located  along  the 
Connecticut  River,  primarily  in  the 
Lebanon  and  Walpole  areas.  The 
company  owns  approximately  1 ,049 
pole  miles  of  electric  transmission  and 
distribution  lines.  As  of  March  31,  2001, 
Granite  State  owned  assets  worth  $90.2 
million  and,  during  the  twelve  months 
preceding  that  date,  earned  $73.7 
million  in  operating  revenues  and  $1.8 
million  in  net  revenues.  Granite  State  is 
subject  to  regulation  by  the  FERC  and 
the  NHPUC.  The  NHPUC  also  has 
jurisdiction  over  the  company's 
financing  transactions  and  transactions 
with  affiliates. 


Nantucket  provides  retail  electric 
service  to  approximately  10,000 
customers  on  Nantucket  Island,  in 
Massachusetts.  It  owns  approximately 
110  pole  miles  of  electric  transmission 
and  distribution  lines.  As  of  March  31, 
2001 ,  Nantucket  owned  assets  worth 
$58  million  and,  during  the  twelve 
months  preceding  that  date,  earned 
$17.9  million  in  operating  revenues  and 
$100,000  in  net  income.  Nantucket  is 
subject  to  regulation  by  the  FERC  and 
the  MDTE.  The  MDTE  also  has 
jurisdiction  over  the  company's 
financing  transactions  and  transactions 
with  affiliates. 

NEET  owns  and  operates  a  direct 
current/alternating  ciuxent  converter 
terminal  facility  for  the  first  phase  of  the 
Hydo-Quebec  and  New  England 
interconnection  ("Interconnection")  and 
six  miles  of  high  voltage  direct  current 
transmission  line  in  New  Hampshire.  As 
of  March  31,  2001,  NEET  owned  assets 
worth  $24  million  and,  during  the 
twelve  months  preceding  that  date, 
earned  $8.3  million  in  operating 
revenues  and  $700,000  in  net  income. 
NEET  is  subject  to  rate  regulation  by  the 
FERC,  and  the  NHPUC  has  jurisdiction 
over  the  company's  financing 
transactions  and  transactions  with 
affiliates. 

NH  Hydro  operates  121  miles  of  high- 
voltage  direct  current  transmission  line 
in  New  Hampshire  for  the  second  phase 
of  the  Interconnection  that  extends  to 
the  Massachusetts  border.  As  of  March 
31.  2001,  NH  Hydro  owned  assets  worth 
$113.8  million  and,  during  the  twelve 
months  preceding  that  date,  earned 
$28.2  million  in  operating  revenues  and 
$4.2  million  in  net  income.  NH  Hydro 
is  subject  to  rate  regulation  by  the  FERC, 
and  the  NHPUC  has  jurisdiction  over 
the  company'  financing  transactions  and 
transactions  with  affiliates. 

MA  Hydro  operates  a  direct  ciuxent/ 
alternating  current  terminal  and  related 
facilities  for  the  second  phase  of  the 
Interconnection  and  twelve  miles  of 
high-voltage  direct  current  transmission 
line  in  Massachusetts.  As  of  March  31,   ' 
2001,  the  company  owned  assets  worth 
$139.8  million  and,  during  the  twelve 
months  preceding  that  date,  earned 
$34.4  million  in  operating  revenues  and 
$7.0  million  in  net  income.  MA  Hydro 
is  subject  to  rate  regulation  by  the  FERC, 
and  the  MDTE  has  jurisdiction  over  the 
company's  financing  transactions  and 
transactions  with  affiliates. 

B.  The  NiMo  System 

Through  subsidiaries,  NiMo  is 
engaged  in  the  sale,  distribution  and 
transportation  of  natural  gas,  the 
generation,  transmission  and 
distribution  of  electricity,  and  certain 
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nonutility  businesses.  Its  common  stock 
is  listed  on  the  New  York  Stock 
Exchange  and,  as  of  March  31,  2001, 
there  were  160,239,918  of  its  shares 
outstanding.  As  of  March  31,  2001,  on 
a  consolidated  basis,  NiMo  owned 
assets  worth  $12,381  billion,  including 
$5,717  billion  in  net  utility  plant  assets, 
earned  $4,712  billion  in  operating 
revenues,  and  reported  a  net  loss  of  $20 
million.^*  The  NiMo  system  employees 
approximately  7,546  full-time 
employees.  NiMo  has  two  direct,  wholly 
ovtmed  subsidiaries:  Niagara  Mohawk 
and  Opinac,  a  "holding  company" 
within  the  meaning  of  section  2(a)(7)  of 
the  Act. 

Niagara  Mohawk  is  a  combination 
electric  and  gas  public-utility  company. 
Through  subsidiaries,  Niagara  Mohawk 
is  also  engaged  in  various  nonutility 
biisinesses.^^  As  of  March  31,  2001, 
Niagara  Mohawk  owned  assets  worth 
$12,0698  billion,  including  $5,717 
billion  in  net  utility  assets  and,  during 
the  twelve  months  preceding  that  date, 
earned  $4,004  billion  in  operating 
revenues  and  incurred  a  net  loss  of 
$39.2  million.  During  the  twelve  months 
prior  to  April  30,  2001,  Niagara  Mohawk 
provided  electric  service  and  sold, 
distributed  and  transported  natural  gas 
to  approximately  1,535,135  electric  and 
546,835  natiiral  gas  customers  in 
eastern,  central,  northern  and  western 
New  York  State.'^  Niagara  Mohawk's 
electric  system  interconnects  with  the 
National  Grid  USA's  system,  and 
consists  of  9,327  pole  miles  of 
transmission  lines  and  41,125  pole 
miles  of  distribution  networks.  Niagara 
Mohawk  owns  hydroelectric  generation 


14  Niagara  Mohawk  comprises  ninety-eight 
percent  of  NiMo's  total  assets  and  generates  ninety- 
four  percent  of  NiMo's  total  revenues. 

1^  Niagara  Mohawk's  wholly  owned  direct 
nonutility  subsidiaries  are  NM  Uranium,  Inc.  ("NM 
Uraniimi").  NM  Properties,  Inc.  ("NM  Properties") 
NM  Receivables  LLC  ("NM  receivables  ")  and  NM 
Receivables  Corp.  II  ( "NM  Receivables  11 ").  NM 
Uranium  holds  a  fifty  percent  ownership  interest  in 
certain  closed  uranium  mines  in  the  State  of  Texas. 
NM  Properties  engages  in  the  divestiture,  or  in 
conjunction  with  others,  the  development  of  real 
property  formerly  owned  by  Niagara  Mohawk.  NM 
Receivables  is  a  single-purpose,  financing 
subsidiary  that  purchases  and  resells  Niagara 
Mohawk's  customer  receivables,  including  accrued 
unbilled  revenues.  NM  Receivables,  LLC  is  over 
99.99%  owned  by  Niagara  Mohawk  and  is  also 
owned  by  NM  Receivables  Corp.  II.  a  wholly  owned 
subsidiary  of  Niagara  Mohawk  that  manages  NM 
Receivables.  LLC. 

NM  Properties  wholly  owns  t*'^  following  real 
estate  development  subsidiaries:  NM  Properties. 
Inc.  wholly  owns  the  following  subsidiary  real 
estate  development  companies:  Hudson  Pointe, 
Inc.,  Land  Management  &  Development,  Inc., 
Landwest,  Inc..  Moreau  Park,  Inc.,  Riverview,  Inc.. 
Salmon  Shores.  Inc.,  Upper  Hudson  Development. 
Inc.,  Arbuckle  Acres,  Inc..  and  OproprCo.,  Inc. 

'•  It  provides  electric  service  in  the  cities  of 
Buffelo,  Syracuse,  Albany,  Utica,  Schenectady, 
Niagara  Falls  and  Troy. 


assets  located  in  Mechanicsville,  New 
York,  that,  although  inoperable,  has  a 
nominal  capacity  of  4.5  MW.  It  also 
holds  land  rights  imder  hydroelectric 
facilities  that  have  a  collective 
generation  capacity  of  58.5  MW.'^ 
Currently,  Niagara  Mohawk  holds  a 
100%  ovtmership  interest  in  the  613  MW 
Nine  Mile  Point  Nuclear  Station  Unit 
No.  1  and  a  forty-one  percent  ownership 
interest  in  the  1,143  MW  Nine  Mile 
Point  Nuclear  Station  Unit  No.  2,  and 
operates  both  of  these  facilities.  Niagara 
Mohawk  has  entered  into  an  agreement, 
however,  to  sell  its  ownership  interests 
in  these  nuclear  plants  to  Constellation 
Nuclear  LLC.  Niagara  Mohawk  has 
transferred  control  of  its  transmission 
system  to  the  New  York  Independent 
System  Operator  ("NYISO")."  All  of 
Niagara  Mohawk's  customers  may 
choose  their  electricity  supplier,  but 
Niagara  Mohawk  distributes  electricity 
through  its  transmission  and 
distribution  systems  for  all  customers, 
regardless  of  their  supplier.  It  also 
provides  electricity  to  those  customers 
who  do  not  choose  a  new  electricity 
supplier.  Niagara  Mohawk  also 
piuchases,  transports  and  distributes 
natural  gas  in  eastern,  central  and 
northern  New  York  State  in  an  area  that 
generally  extends  from  Syracuse  to 
Albany.  Gas  utility  service  is  provided 
largely  in  areas  where  Niagara  Mohawk 
also  provides  electrical  service,  and  the 
majority  of  the  company's  gas  sales  are 
for  residential  and  commercial  space 
and  water  heating.  Niagara  Mohawk 
purchases  its  natural  gas  for  sale  to  its 
customers  under  firm  and  spot 
contracts,  and  transports  the  gas  under 
both  firm  and  interruptible 
transportation  contracts.  The  New  York 
State  Public  Service  Conunission 
("NYPSC")  regulates  the  following 
aspects  of  Niagara  Mohawk's  operations: 
financing  with  a  term  of  one  year  or 
more,  the  company's  capital  structure, 
dividend  payments,  asset  sales,  affiliate 
transactions,  and  the  terms  and  quality 
of  services  provided. 

Through  its  subsidiaries,  Opinac  is 
currently  engaged  in  various  utility  and 
nonutility  businesses.'"  Opinac  Energy 


Corporation  ("Opinac  Energy"),  a 
wholly  owned,  direct  subsidiary  of 
Opinac,  is  a  public-utility  holding 
company  exempt  from  registration 
under  section  3(a)(5)  of  the  Act.^"  It 
holds  a  fifty  percent  ownership  interest 
in  Canadian  Niagara  Power  Company 
Limited  ("CNP  Limited"),  a  pubUc- 
utility  company  based  in  Ontario, 
Canada.^'  CNP  Limited  will  obtain 
certification  as  a  FUCO  prior  to 
consummation  of  the  Merger. 

CNP  Limited  generates  electricity,  and 
supplies  and  markets  energy  and  energy 
services  in  Ontario.  It  also  sells 
electricity  that  is  surplus  to  its  Ontario 
needs  into  the  New  York  wholesale 
market.  22  it  owns  and  operates  the 
William  B.  Rankine  Generating  Station, 
a  74.6  MW  hydroelectric  plant  located 
on  the  Canadian  side  of  the  Niagara 
River  at  Niagara  Falls.  As  of  March  31, 
2001,  CNP  Limited  owned,  on  a 
consolidated  basis,  assets  worth  $20.3 
million  and,  during  the  preceding 
twelve  months,  earned  $13  million  in 
operating  revenues  and  $4.5  million  in 
net  income.  CNP  Limited  is  subject  to 
the  jiuisdiction  of  the  Ontario  Energy 
Board  ("OEB").  Additionally,  CNP 
Limited  owns  all  of  the  issued  and 
outstanding  ownership  interests  in 
Canadian  Niagara  Power  Inc.  ("CNP 
Inc."),  a  public-utility  company. 

ClNn*  Inc.  primarily  distrioutes 
electricity  to  residential,  conunercial 
and  industrial  customers  in  Fort  Erie. 
Ontario.  Through  an  international 
interconnection  between  its  facilities 
and  those  of  Niagara  Mohawk,  CNP  Inc. 
provides  back-up  power  in  the  event  of 
an  outage  at  Niagara  Falls.  ^^  CNP  Inc. 


<'The  nonafniiate  leasees  sell  the  generated 
power  to  Niagara  Mohawk  under  power  purchase 
agreements. 

•"The  NYISO  is  an  independent  operator  of  the 
electric  transmission  systems  of  all  of  the  public 
utility  systems  in  New  York  State. 

•»  Niagara  Mohawk  Energy.  Inc.  ("NM  Energy"), 
a  wholly  owned  direct  subsidiary  of  Opinac.  is  an 
energy  marketing  and  services  company.  Through 
its  wholly  owned  direct  subsidiary.  Niagara 
Mohawk  Energy  Marketing.  Inc..  NM  Energy 
purchases  electricity  and  gas  for  resale  both  within 
and  outside  New  York,  through  short-term  forward 
contracts  or  spot  market  purchases.  NM  Energy  also' 
holds  the  following  ownership  interests:  a  twenty- 


five  percent  ownership  interest  in  Teleigy  Central 
LLC.  a  company  engaged  in  the  development, 
deployment  and  operation  of  a  fiber  optic  network 
and  in  telecommunications  generally:  a  twenty-six 
percent  ownership  interest  in  Direct  Global  Power, 
a  company  engaged  in  the  development  of 
photovoltaic  and  other  renewable  energy  products; 
and  a  17.9%  ownership  interest  in  Northern  Power 
System,  Inc..  a  company  engaged  in  providing 
remote  power  and  renewable  energy  systems 
solutions. 

Opinac  also  holds  an  eighteen  pendent  and  a 
sixteen  percent  ownership  interest  in  Telergy.  Inc. 
("Telergy")  and  EVonyx,  Int.  CEVon^-x"). 
respectively.  Telergy  is  engaged  in  the 
development,  deployment  and  op>eration  of  a  fiber 
optic  network  and  telecommunications  generally: 
EVonyx  is  engaged  in  the  research  and  development 
of  fuel  cell  and  battery  technology. 

20  See  Opinac  Energy  Corp.  HCAR  No.  25632 
(September  16.  1992). 

"  Fortis  Inc.  ("Fortis")  holds  the  remaining  fifty 
percent  ownership  interest  in  CNP  Limited. 
Applicants  state  that  Fortis  is  an  unaffiliated 
holding  company  that  is  exempt  from  all 
requirements  of  the  Act  by  rule  5  under  the  Act. 

"  During  the  twelve  months  preceding  March  31 . 
2001 ,  CNP  Limited  sold  355.886  MWh  to  various 
parties  in  the  northeastern  United  States. 

2' CNP  Inc.  owns  32  km  of  transmission  lines  and 
900  km  of  distribution  lines,  including  one  25  hertz 
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serves  approximately  14,600  customers, 
employs  forty-four  people,  and  is 
subject  to  the  jurisdiction  of  the  OEB. 
As  of  March  31,  2001,  the  company 
owned  $15.8  million  in  assets  and, 
during  the  twelve  months  preceding 
that  date,  earned  $6.8  million  in 
operating  income  but  no  net  income. 
Additionally,  on  July  19.  2001.  CNP 
Limited  announced  that  it  had  signed  an 
agreement  that  provides  for  CNP  Inc.  to 
lease  the  electricity  distribution 
business  of  Port  Colbome  Hydro,  Inc. 
("Port  Colbome  Hydro"),  which  serves 
approximately  9.000  customers  within 
the  City  of  Port  Colbome.  This 
acquisition  is  subject  to  the  approval  of 
OEB.  CNP  Inc.  also  recently  acquired  a 
ten  percent  interest  in  Westario  Power 
Holdings  Inc.  ("Westario  Power")  and 
Rideau  St.  Lawrence  Holdings  Inc. 
("Rideau  St.  Lawrence"),  both 
nonutility  holding  companies.^* 

n.  Merger  Agreement  and 
Restructuring 

National  Grid,  NiMo,  New  National 
Grid,  and  Grid  Delaware  entered  into  an 
Agreement  and  Plan  of  Merger  and 
Scheme  of  Arrangement  dated 
September  4,  2000  and  amended 
December  1,  2000  ("Merger 
Agreement"),  which  contemplates  the 
Restructuring  and  provides  for  and 
governs  the  Merger.  The  Merger  and 
Restructuring  woidd  be  effected  though 
a  series  of  transactions  involving  special 
purpose  acquisition  corporations, 
temporary  intercompany  loans 
lincluding  transitory  upstream  loans 
that  would  not  survive  the  Merger),^^ 
the  acquisition  of  securities,  share 
repurchase  or  redemptions  and  other 
transactions.  The  Restructuring  and 
Merger  are  intended  to  collectively 
qualify  as  a  tax-free  transaction  within 


transmission  line  and  one  60  hertz  transmission 
line  that  interconnect  the  grids  in  southern  Ontario 
with  those  in  northwestern  New  York.  These  utility 
assets  were  formerly  owned  by  CNP  Limited:  on 
March  31.  1999.  CNP  Limited  transferred  its 
transmission  and  distribution  assets  to  CNP  Inc.  to 
comply  with  Electricity  Act  of  1996  and  regulation 
of  the  OEB. 

'*  Through  subsidiaries,  Westario  Power 
distributes  electricity  to  20.000  customers  in  the 
counties  of  Bruce,  Grey  and  Huron.  Ontario,  and 
Rideau  St.  Lawrence  distributes  electricity  to  6,000 
customers  in  the  counties  of  Leeds-Grenville  and 
Stormont-Dundes,  Ontario. 

■''^  Applicants  state  that  upstream  loans  used  to 
fund  the  Merger  would  be  unsecured  and  limited 
to  loans  by  wholly  owned  direct  or  indirect 
subsidiaries  of  National  Grid  and  New  National 
Grid,  and  would  not  be  funded  by  any  affiliated 
public-utility  company  subsidiaries.  These  loans 
would  be  used  as  a  mechanism  to  convey  the 
Merger  consideration  and  the  acquired  ownership 
interest  in  NiMo  to  the  appropriate  company  in  the 
New  National  Grid  System,  and  that  the  loans 
would  permit  New  National  Grid  to  avail  itself  of 
exemptions  with  respect  of  taxes  that  might 
otherwise  arise  on  implementation  of  the  structure. 


the  meaning  of  section  351  of  the 
Internal  Revenue  Code  of  1986,  as 
amended. 

The  Restructuring  would  be 
implemented  immediately  prior  to  the 
Merger,  and  involves  exchanging 
National  Grid's  existing  shares  for 
shares  of  New  National  Grid. 
Specifically,  New  National  Grid  would 
issue  one  of  its  shares  in  exchange  for 
each  outstanding  share  of  National  Grid 
common  stock.^e  After  the 
Restmcturing.  National  Grid  would  be  a 
wholly  owned  subsidiary  of  New 
National  Grid,  and  would  no  longer  be 
the  parent  company  of  National  Grid 
USA  or  any  of  the  Intermediate  Holding 
Companies.  Instead,  National  Grid 
would  be  the  direct  parent  company  of 
National  Grid  Holdings,  a  FUCO. 
Correspondingly,  Natioiud  Grid  would 
deregister  as  a  public-utility  holding 
company  under  the  Act  and  submit  a 
notification  on  Form  U-57  to  obtain 
FUCO  status,  and  New  National  Grid,  as 
the  parent  of  the  Intermediate  Holding 
Companies  and  National  Grid  USA, 
would  register  under  section  5  of  the 
Act.  The  organization  of  New  National 
Grid  as  the  new  top,  registered  holding 
company  is  designed  to  provide 
National  Grid  the  flexibility  to  increase 
the  cash  portion  of  the  Merger 
consideration  without  jeopardizing  the 
tax  free  nature  of  the  transaction  for 
NiMo  shareholders  who  elect  to 
exchange  their  shares  in  NiMo  for 
shares  in  National  Grid,  should  the 
shareholders  in  aggregate  elect  to 
receive  more  than  one-fifth  of  the 
consideration  for  their  NiMo  shares  in 
cash.27 

Under  the  Merger  Agreement,  Grid 
Delaware  would  merge  into  NiMo,  with 
NiMo  surviving  as  direct  subsidiary  of 
New  National  Grid.  The  Merger 
Agreement  provides  that  all  of  the 
shares  of  common  stock  of  Grid 
Delaware  issued  and  outstanding  prior 
to  the  Merger  would  be  converted  into 
the  right  to  receive  common  stock  of 
NiMo.  Each  share  of  NiMo  common 
stock  would  be  converted  into  the  right 
to  receive  the  merger  consideration  in 
the  form  of  cash,  American  Depositary 
Shares  ("ADSs")  or  a  combination  of 
cash  and  ADSs.  The  per-share  merger 
consideration  would  be  $19.00  if  the 
Average  Price  ^^  is  between  $32.50  and 


$51.00.2^  Based  on  National  Grid's 
current  share  price,  the  value  of  the 
Merger  consideration  is  approximately 
$3.1  billion.3"  NiMo  shareholders  may 
elect  to  receive  their  consideration  in 
cash,  ADSs  or  as  a  combination  of  both, 
as  long  as  the  aggregate  cash 
consideration  paid  does  not  exceed 
$1,015  biUion.31  Subsequently,  all 
equity  interests  in  NiMo  would  be 
contributed  to  National  Grid  USA. 

The  Merger  would  be  accounted  for 
under  the  purchase  method  of 
accounting,  in  accordance  with 
generally  accepted  accounting 
principles.  32  Applicants  state  that  the 
common  stock  shareholders  of  NiMo 
and  National  Grid  approved  the  Merger 
on  January  19  and  29,  2001, 
respectively.  The  Merger  is  contingent 
on  the  completion  of  the  sale  of  Niagara 
Mohawk's  ownership  interests  in 
certain  nuclear  assets  discussed  above 
or  entry  into  another  arrangement 
covering  those  assets. 

After  the  Merger,  all  of  the  common 
stock  of  NiMo  would  be  owned  by 
National  Grid  USA.  The  corporate 
structure  of  the  current  NiMo  system 
would  not  otherwise  change.  Applicants 
state  that,  after  the  Merger,  Niagara 


^^  Applicants  expect  that  the  outstanding  special 
share  of  National  Grid  slock  would  be  canceled  and 
replaced  with  a  special  share  of  New  National  Grid 
stock. 

^'  Applicants  state  that  National  Grid  cannot  be 
eliminated  as  part  of  the  Restructuring  without 
jeopardizing  the  tax-free  nature  of  the  transaction. 

^'The  "Average  Price"  is  defined  under  the 
Merger  Agreement  as  the  average  of  the  closing 
prices  of  New  National  Grid  ordinary  shares,  as 


derived  from  the  Daily  Official  List  of  the  London 
Stock  Exchange  (converted  to  a  United  States  dollar 
value  using  the  exchange  rate  for  each  date  for 
which  the  closing  price  is  to  be  determined  as 
reported  in  The  Financial  Times)  for  twenty  trading 
days  selected  at  random  (using  mutually  agreed 
upon  procedures)  in  the  period  of  forty  consecutive 
London  Stock  Exchange  trading  days  ending  on  the 
close  of  business  on  the  tenth  London  Stock 
Exchange  trading  day  prior  to  the  election  deadline, 
multiplied  by  five. 

2*  In  the  event  that  the  Average  Price  is  greater 
than  S51.00,  the  per-share  consideration  received 
by  NiMo  shareholders  would  increase  by  two-thirds 
of  the  percentage  of  the  increase  in  value  over 
$51,00.  In  the  event  that  the  Average  Price  is  less 
than  S32.40.  the  per-share  consideration  received 
by  NiMo  shareholders  would  decrease  by  two- 
thirds  of  the  percentage  of  the  decrease  in  value 
below  S32.50. 

'"  Applicants  request  authority  to  obtain  more 
than  $3.1  billion  in  Merger-related  financing 
because,  as  discussed  above,  the  Merger 
consideration  may  increase  if  the  Average  Price  of 
National  Grid  common  stock  rises  above  $51  per 
share. 

^'  If  cash  elections  received  from  NiMo 
shareholders  exceed  SI  .01 5  billion.  National  Grid 
has  the  option,  but  not  the  obligation,  to  increase 
the  cash  component  of  the  consideration.  If 
elections  for  one  form  of  consideration  exceed  the 
amount  of  such  form  of  consideration  to  be  issued 
in  the  Merger,  all  shareholders  electing  the 
oversubscribed  form  of  consideration  would 
receive,  on  a  pro  rata  basis,  some  of  the 
undersubscribed  form  of  consideration. 

31  Under  the  purchase  method  of  accounting,  the 
purchase  price  of  NiMo,  including  direct  costs  of 
the  acquisition,  would  be  allocated  to  the  assets 
acquired  and  liabilities  assumed  based  upon  their 
estimated  fair  values,  with  the  excess,  i.e.,  the 
difference  between  the  purchase  price,  representing 
fair  value,  and  the  foir  value  of  the  identified  assets 
acquired,  recorded  as  goodwill. 
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Mohawk  would  be  re-branded  "Niagara 
Mohawk,  a  National  Grid  Company." 

Applicants  state  that  the  combination 
of  NiMo  and  National  Grid  would  create 
the  ninth  largest  electric  utility  in  the 
U.S.,  with  an  electric  customer  base  of 
approximately  3.3  million.  They  expect 
that,  over  the  ten  year  period  from  2002 
through  2011,  Merger-related  cost 
synergies  and  the  sharing  of  best 
practices  across  operations  would  result 
in  savings  of  $895  million  before  costs 
to  achieve,  or  approximately  $90 
million  per  year. 

in.  Financing  Transactions 

Applicants  also  request  authority  to 
issue  and/or  sell  certain  securities  to 
finance  the  New  National  Grid  system 
through  September  30,  2004 
("Authorization  Period").  They  request 
that  the  system  financing  parameters 
imposed  under  the  Prior  Order  be 
replaced  by  the  following  ones 
(collectively,  "Financing  Parameters"): 

•  All  long-term  debt  or  preferred 
stock  issued  by  New  National  Grid, 
National  Grid  USA,  or  any  of  the  current 
public-utility  company  subsidiaries  of 
National  Grid  USA  and  Niagara 
Mohawk  (collectively,  "Utility 
Subsidiaries")  in  public  offerings  would 
be  rated  at  the  investment  grade  level  by 
a  nationally  recognized  statistical  rating 
organization. 

•  New  National  Grid  would  maintain 
common  stock  equity  as  a  percentage  of 
total  capitalization,  measured  on  a  book 
value  basis  under  generally  accepted 
accounting  principles  in  the  United 
State  ("U.S.  GAAP"),  of  at  least  28.5% 
or  above  at  the  time  of  the  closing  of  the 
Merger  and  thereafter  during  the 
Authorization  Period,  and  thirty  percent 
or  above  by  March  31,  2002. 

•  National  Grid  USA,  on  a 
consolidated  basis,  and  each  of  the 
Utility  Subsidiaries  (except  NEET  and 
Vermont  Yankee)  on  a  stand-alone  basis, 
woidd  maintain  common  stock  equity  of 
at  least  thirty  percent  of  total 
capitalization. 

•  The  cost  of  money  on  New  National 
Grid's  debt  or  preferred  stock  financings 
would  not  exceed  the  cost  of 
comparable  term  U.S.  treasury  securities 
or  government  benchmark  for  the 
currency  concerned  plus  the  margin 
demanded  in  the  financial  markets  in  a 
competitive  offering  by  an  issuer  of  such 
securities  with  New  National  Grid's 
credit  rating. 

•  For  debt  securities  proposed  to  be 
issued  by  the  Utility  Subsidiaries,  the 
cost  of  money  on  debt  securities  issued 
to  nonassociated  would  not  exceed  the 
cost  of  comparable  term  U.S.  treasury 
securities  or  government  benchmark  for 
the  currency  concerned  plus  the  margin 


demanded  in  the  financial  markets  in  a 
competitive  offering  by  an  issuer  of  such 
securities  with  the  respective  Utility 
Subsidiary's  credit  rating. 

•  The  cost  of  money  on  proposed 
National  Grid  USA  debt  securities  or 
preferred  stock  would  not  exceed  the 
cost  of  comparable  term  U.S.  treasury 
securities  or  government  benchmark  for 
the  currency  concerned  plus  the  margin 
demanded  in  the  financial  markets  in  a 
competitive  offering  by  an  issuer  of  such 
securities  with  National  Grid  USA's 
credit  rating. 

•  The  underwriting  fees, 
commissions  or  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issue,  sale  or 
distribution  of  a  security  would  not 
exceed  five  percent  of  the  principal  or 
total  amount  of  the  security  being 
issued. 

A.  New  National  Grid 

As  described  above,  in  connection 
with  the  Merger,  NiMo  shareholders 
would  receive  New  National  Grid 
.ordinary  shares  and  case  ("Merger 
Consideration").  To  raise  the  Merger 
Consideration,  Applicants  request 
authority  for  New  National  Grid  to  issue 
its  ordinary  shares  to  NiMo 
shareholders  and,  issue  and  sell  debt 
securities  to  banks  under  one  or  more 
credit  facilities  and  forward 
underwriting  commitments  that  would 
be  established  prior  to  completion  of  the 
Merger.  The  aggregate  amount  of  these 
debt  securities,  when  combined  with 
the  value  of  the  ordinary  shares  issued 
in  coimection  with  the'  Merger,  will  not 
exceed  $4  billion  at  any  one  time 
outstanding.^^ 

Applicants  request  authority  for  New 
National  Grid  to  issue  to  nonaiffiliates 
up  to  an  aggregate  amoimt  of  $6  billion 
("Aggregate  Limit")  of  equity  and  debt 
securities  at  any  one  time  outstanding 
during  the  Authorization  Period.** 
These  securities  could  include  ordinary 
shares,  preferred  shares,  options, 
warrants,  long-  and  short-term  debt 
(including  commercial  paper), 
convertible  securities,  subordinated 
debt,  bank  borrowings  and  securities 
with  call  or  put  options.  Applicants 


"  As  discussed  above,  the  value  of  the  Merger 
Consideration  is  approximately  S3.1  billion  based 
upon  National  Grid's  current  share  price.  That 
amount  may  increase,  however,  if  the  Average  Price 
of  New  National  Grid  shares  increases  above  fifty- 
one  dollars  per  share. 

3*  The  Aggregate  Limit  would  apply  only  to 
securities  issued  and  outstanding  during  the 
Authorization  Period.  Accordingly,  when  a  security 
is  issued  during  the  Authorization  Period  and  later 
redeemed  or  retired  during  the  Authorization 
Period,  the  aggregate  amount  issued  and 
outstanding  under  the  Aggregate  Limit  would  be 
reduced  and  additional  financing  capacity  under 
the  Aggregate  Limit  would  be  made  available. 


would  issue  up  to  $4.5  billion  in  equity 
securities  (including  options  and 
warrants)  and  $5  billion  in  debt 
seciuities.  subject  to  the  Aggregate 
Limit.  The  Aggregate  Limit  would 
replace  the  $4  billion  limit  authorized 
in  the  Prior  Order,  and  does  not  include 
the  Merger  Consideration. '^ 

New  National  Grid  proposes  to  enter 
into,  perform,  purchase  and  sell 
financial  instruments  intended  to 
manage  the  volatility  of  currencies  and 
interest  rates,  including  currency  and 
interest  rate  swaps,  caps,  floors,  collars 
and  forward  agreements,  and  other 
similar  agreements  ("Hedging 
Instruments").  Hedging  Instruments 
may  be  executed  on-exchange  ("On- 
Exchange  Trades")  with  brokers, 
through  the  opening  of  futures  and/or 
options  positions,  or  by  opening  over- 
the-counter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades.  Off- 
Exchange  Trades  would  be  entered  into 
only  with  associate  companies  or 
counterparties  whose  senior  debt  ratings 
are  investment  grade,  as  determined  by 
Standard  &  Poor's,  Moody's  Investors 
Service,  Inc.  or  Fitch  IBCA,  Inc. 
("Approved  Counterparties").'* 
Hedging  Instruments  will  qualify  for 
hedge  accounting  treatment  under  U.S. 
GAAP  or  the  United  Kingdom  ( 'U.K. 
GAAP").  U  a  transaction  qualifies  for 
hedge  accounting  treatment  only  under 
U.K.  GAAP.  New  National  Grid  wiU 
reconcile  on  its  financial  statements  the 
difference  between  U.S.  GAAP,  in 
accordance  with  Form  20-F.  No  gain  or 
loss  on  a  Hedging  Instrument  entered 
into  by  New  National  Grid  will  be 
allocated  to  National  Grid  USA  or  its 
subsidiaries.  Applicants  request 
authority  for  New  National  Grid  to  enter 
into  Hedging  Instnmients  to  fix  and/or 
limit  the  interest  rate  or  currency 
exchange  risk  associated  with 
anticipated  debt  offerings 
("Anticipatory  Hedges").  For  the 
purpose  of  Anticipatory  Hedges, 
Hedging  Instruments  may  include  the 
following:  forward  sales  of  exchange- 
traded  Government  Securities-''^  futures 
contracts.  Government  Securities  and/or 
a  forward  swap  (each.  "Forward  Sales"), 
purchases  of  put  options  on 
Government  Securities  ("Put  Options 
Purchases"),  Put  Options  Purchases  in 


'^  In  addition,  common  shares  to  tie  issued  in 
connection  with  presently  outstanding  convertible 
bonds  would  not  count  against  the  Aggregate  Limit. 
See  below,  at  footnote  40. 

'"  See  below,  at  footnote  41 . 

"  "Government  Securities"  would  include  U  S. 
Treasury  obligations,  U.K.  Gilts  or  the  appropriate 
government  benchmark  security  for  the  currency 
involved  in  the  hedge. 
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combination  with  sales  of  call  options 
on  Government  Securities  ("Zero  Cost 
Collars"),  transactions  involving 
purchases  or  sales  (including  short 
sales)  of  Government  Securities,  or 
combinations  of  Forward  Sales,  Put 
Options  Purchases,  Zero  Cost  Collars, 
and/or  other  derivative  or  cash 
transactions.  Neither  Hedging 
Instruments  nor  Anticipatory  Hedges 
entered  into  by  New  National  Grid 
would  be  subject  to  the  Aggregate  Limit. 
Applicants  request  authority  for  New 
National  Grid  to  enter  into  guaranties, 
obtain  letters  of  credit,  enter  into 
guaranty-type  expense  agreements  or 
otherwise  provide  credit  support  with 
respect  to  the  obligations  of  the 
Subsidiaries,  to  enable  those  companies 
to  carry  on  their  respective  businesses. 
These  guaranties  would  not  be  counted 
against  the  Aggregate  Limit  but  would 
instead  be  subject  to  a  S2  billion  limit, 
based  upon  the  amount  at  risk.^^  The 
fee,  if  any,  charged  for  any  guaranty 
would  not  exceed  the  cost  of  obtaining 
the  liquidity  necessary  to  perform  the 
guaranty  for  the  period  of  time  the 
guaranty  remains  outstanding. 

B.  Subsidiary  Financing 

Applicants  request  authority  for  the 
Intermediate  Holding  Companies  and 
National  Grid  USA  to  issue  and  sell 
securities  to  (1)  their  direct  and  indirect 
parent  companies;  and  (2)  National  Grid 
and  its  associate  company  subsidiaries^^ 
(collectively,  "IHJNCO  Subsidiaries"), 
except  that  the  FUCO  Subsidiaries 
would  not  purchase  equity  and 
convertible  debt  securities  from  any  of 
the  Intermediate  Holding  Companies  or 
National  Grid  USA.  Financing  between 
an  Intermediate  Holding  Company  and 
its  direct  or  indirect  parent  or  a  FUCO 
Subsidiary  would  be  on  market  terms. 
All  interest  rates  and  maturity  dates  of 
debt  securities  issued  by  National  Grid 
USA  to  an  associate  company  would  be 
designed  to  parallel  the  lower  of  the 
effective  cost  of  capital  of  National  Grid 
USA  or  New  National  Grid.  All 
borrowings  by  the  Intermediate  Holding 
Companies  and  National  Grid  USA 
would  be  unsecured.  These  securities 
would  be  used  to  finance  the  operations 
of  the  National  Grid  USA  and  its 
subsidiaries. 

Applicants  request  authority  for  the 
Intermediate  Holding  Companies  and 
National  Grid  USA  to  acquire  securities 


from  their  direct  or  indirect  subsidiary 
companies.  Neither  the  Intermediate 
Holding  Companies  nor  National  Grid 
USA,  however,  would  borrow  or  receive 
any  extension  of  credit  or  indemnity 
frtim  any  of  their  respective  direct  or 
indirect  subsidiaries.  Debt  offerings  by 
the  Intermediate  Holding  Companies 
and  National  Grid  USA  would  have 
short,  medium  and  long-term 
matiuities.*" 

Applicants  request  authority  for  the 
Utility  Subsidiaries  to  enter  into 
Hedging  Instruments  with  nonaffiliated 
Approved  Coimterparties,  to  the  extent 
the  issuance  and  sale  of  these  securities 
is  not  exempt  imder  rule  52(a)  under  the 
Act.*'  These  securities  would  be  entered 
into  on  the  same  terms  generally 
applicable  to  New  National  Grid.*^ 

Applicants  request  authority  for 
Niagara  Mohawk  to  issue  to  associate 
and  nonassociate  companies  debt 
securities  with  maturities  of  less  than 
one  year,  in  an  aggregate  amount  not  to 
exceed  $1  billion  at  any  one  time 
outstanding. 

Applicants  request  authorization  for 
NiMo  to  issue  and  sell  sectirities,  other 
than  equity  cuid  convertible  securities, 
to  associate  companies,  but  not  to 
NiMo's  direct  or  indirect  subsidiaries 
other  than  special  purpose  financing 
subsidiaries.  Proceeds  from  the  sales  of 
these  securities  would  be  used  to 
finance  NiMo's  existing  business  and  its 
respective  subsidiaries  and  future 
authorized  or  permitted  businesses.  All 
borrowings  by  NiMo  would  be 
unseciued.  To  the  extent  that  NiMo 
invests  any  funds  in  CNP  Limited  (its 
FUCO  subsidiary)  or  its  subsidiaries, 
those  amounts  would  be  coimted 
against  the  overall  EWG  and  FUCO 


» Guaranties  previously  issued  by  National  Grid 
that  New  National  Grid  assumes  would  not  count 
against  this  limit. 

^  As  discussed  above,  after  the  Restructuring, 
National  Grid  would  become  a  FUOO  and  a  holding 
company  over  National  Grid  Holdings,  the  current 
FUOO  holding  company  in  the  National  Grid 
System. 


*°  Short-term  debt  would  be  less  than  one  year  in 
maturity,  medium-term  debt  would  have  maturities 
up  to  five  years,  and  long-term  debt  would  have 
maturities  up  to  fifty  years. 

*<  By  order  dated  October  22.  2001.  the 
Commission  authorized  through  May  31,  2003:  (1) 
the  Intermediate  Holding  Companies  to  enter  into 
currency  derivatives  with  National  Grid  and  its 
subsidiaries  that  are  outside  of  the  National  Grid 
USA  ownership  chain,  including  the  FUCO 
Subsidiaries:  (2)  National  Grid  to  increase  the 
aggregate  amount  of  convertible  bonds  that  it  may 
issue  to  S2  billion:  and  (3)  the  Intermediate  Holding 
Companies  to  enter  into  currency  derivatives  with 
National  Grid  and  the  FUCO  Subsidiaries.  See 
National  Grid  Group  pic.  HCAR  No.  27455 
("October  2001  Order").  Applicants  request  that  the 
authority  granted  in  the  October  2001  Order  be 
modified  to  reflect  the  Reorganization. 

*^  Hedging  Instruments  entered  into  by  the  Utility 
Subsidiaries  would  differ  from  those  entered  into 
by  New  National  Grid  in  that  the  former  would 
qualify  for  hedge  accounting  treatment  under  U.S. 
GAAP  and.  to  the  extent  a  Utility  Subsidiary  incurs 
a  gain  or  loss  on  a  Hedging  Instrument  that  it  has 
entered  into  to  hedge  a  currency  or  interest  rate  risk 
associated  with  a  security  that  such  Utility 
Subsidiary  has  issued,  the  gain  or  loss  would  be 
attributed  to  the  Utility  Subsidiary. 


investment  limits  applicable  to  New 
National  Grid. 

Applicants  request  authority  for  | 

National  Grid  USA  to  issue  up  to  an 
aggregate  amount  of  $500  million  at  any 
one  t^e  outstanding  of  debt  secujities 
to  third  parties  through  public  or  private 
offerings.  As  mentioned  above,  all 
borrowings  by  National  Grid  USA 
would  be  unsecured  and  would  have 
the  short,  medium  and  long-term 
maturities  described  above.  - 

Applicants  request  authority  for  the 
Intermediate  Holding  Companies, 
National  Grid  USA,  and  NiMo  to  issue 
guaranties  and  other  forms  of  credit 
support  on  behalf  of  their  direct  and 
indfrect  subsidiaries.  These  guaranties 
would  be  subject  to  a  limit  of  $1 
billion.*^  Applicants  also  request 
authority  for  the  Nonutility  Subsidiaries 
to  enter  into  guaranties  with  each  other 
for  up  to  an  aggregate  amount  of  $1 
billion,  to  the  extent  such  transactions 
are  not  exempt  imder  rule  45.  The  fee, 
if  any,  charged  for  any  guaranty  would 
not  exceed  the  cost  of  obtaining  the 
liquidity  necessary  to  perform  the 
guaranty  for  the  period  of  time  the 
guaranty  remains  outstanding. 

Appkcants  request  authority  for 
Massachusetts  Electric,  Nantucket, 
Narragansett,  NEPCO,  and  MA  Hydro  to 
continue  issuing  up  to  aggregate 
amounts  of  $275  million,  $6  million, 
$145  million,  $750  million,  $25  million, 
respectively,  in  short  term  debt 
securities  through  the  Authorization ' 
Period.*-* 

C.  Money  Pool  Expansion 

Applicants  request  authority  for  the 
Money  Pool  to  be  operated  as 
authorized  under  the  Prior  Order. 
Applicants  also  request  authority  for 
NiMo  and  its  current  subsidiaries, 
except  for  those  companies  that  are 
exempt  telecommunication  carriers 
("ETCs"),  exempt  wholesale  generators 
("EWGs"),  and  FUCOs,  to  participate  in 


*'  Applicants  state  that  certain  guaranties  may  be 
in  support  of  obligations,  that  are  not  capable  of 
exact  quantificaticn.  To  value  these  obligations  for 
purposes  of  the  limit.  New  National  Grid  would 
determine  the  exposure  under  a  guarantee  by  an 
appropriate  means,  including  estimating  its 
subsidiary'^  exposure  based  on  loss  experience  or 
projected  potential  payment  amounts. 

♦*  The  Commission  previously  granted  these 
companies  the  requested  authorizations.  See 
National  Grid  USA.  UCAR  No.  27381  (April  19, 
2001)  (authorizing  Massachusetts  Electric, 
Nantucket,  and  Narragansett  to  issue  up  to  $275 
million,  $6  million,  and  $145  million,  respectively, 
in  short-term  debt  securities  through  May  31,  2003): 
New  England  Electric  System.  HCAR  No.  26881 
(June  2,  1998)  (authorizing  NEPCO  to  issue  up  to 
S750  million  in  short-term  debt  securities  through 
October  31,  2001):  New  England  Electric  System, 
HCAR  No.  26768  (October  29,  1997)  (authorizing 
MA  Hydro  to  issue  up  to  S25  million  in  short-term 
debt  securities  through  October  31,  2001). 
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the  Money  Pool  under  the  same  terms 
and  conditions  established  in  the  Prior 
Order.  Furthef ,  Applicants  request 
authority  for  all  newly  formed  or 
acquired  or  currently  non-participating 
National  Grid  subsidiary  companies 
(including  EWGs  and  FUCOs,  but 
excluding  ETCs)  to  participate  in  the 
Money  Pool  as  lenders  only. 

IV.  Other  Requests 

As  mentioned  above,  the  purchase 
method  of  accounting  would  apply  to 
the  Merger.  Consequently,  the  current 
retained  earnings  of  NiMo  and  its 
subsidiaries,  the  traditional  source  of 
dividend  payment,  would  be  eliminated 
and  the  value  of  the  goodwill  would  be 
reflected  in  their  balance  sheets  as 
additional  paid-in-capital.  Applicants 
request  authority  for  Niagara  Mohawk  to 
pay  dividends  or  to  acquire,  retire  or 
redeem  its  securities  using  its  capital  or 
unearned  surplus  as  follows:  Niagara 
Mohawk  would  in  any  calendar  year, 
limit  dividends  paid  on  its  common 
stock  to  "income  available  for  common 
dividends"*^  plus  a  fixed  amoimt  per 
calendar  year.***  To  the  extent  that 
Niagara  Mohawk  does  not  pay  the 
maximum  dividends  allowable,  the 
company  would  carry  the  balance 
forward  to  subsequent  years.  Applicants 
also  request  authority  for  NiMo  and  its 
nonutility  subsidiaries  to  pay  dividends 
or  to  acquire,  retire  or  redeem  their 
securities  without  restriction,  to  the 
extent  permitted  under  applicable  state 
and  corporate  law  or  applicable 
financing  covenants.  Accordingly, 
Applicants  request  that  the  Commission 
eliminate  the  restricrtion  established  by 
the  Prior  Order  limiting  the  payment  of 
dividends  by  the  Utility  Subsidiaries  to 
eighty  percent  of  their  post-New 
England  Electric  System  merger 
earnings  before  the  amortization  of 
goodwill,  based  on  a  rolling  five-year 
average. 

Applicants  request  authority  to 
amend  the  National  Grid  USA  tax 
allocation  agreement,  previously 
approved  by  the  Commission,*^  to  add 
NiMo  and  its  subsidiaries  as  members, 
allowing  National  Grid  General 
Partnership  ("NGGP")  to  retain  the 
value  of  the  tax  deduction  associated 


**To  calculate  "income  available  for  dividends," 
Applicants  would  add  back  amounts  attributable  to 
the  write  down  of  goodwill  so  that  income  available 
for  dividends  would  reflect  Niagara  Mohawk's 
income  before  the  deduction  for  goodwill 
impairment. 

**  Applicants  propose  the  following  fixed 
amounts:  $100  million  during  2001:  SlOO  million 
during  2002:  S80  million  during  2003:  and  S60 
million  during  2004. 

«'  See  Prior  Order. 


with  the  debt  incurred  by  New  National 
Grid  to  finance  the  Merger. 

Applicants  request  authority  for  NiMo 
and  its  wholly  owned  subsidiaries  to 
increase  the  amount  or  change  the  terms 
of  the  authorized  capital  securities 
without  further  Commission  approval.*" 
The  terms  that  may  be  changed  include 
dividend  rates,  conversion  rates  and 
dates,  and  expiration  dates.  The  changes 
to  capital  stock  would  affect  only  the 
manner  in  which  financing  is  conducted 
by  those  companies;  the  terms  of  limits 
proposed  by  this  application  or  prior 
Commission  orders  would  not  be 
altered. 

Applicants  request  authorization  for 
NiMo  and  its  subsidiaries  to  acquire 
financing  entities  to  facilitate  financings 
by  issuing  to  third  parties  income 
preferred  securities  or  other  authorized 
or  exempt  securities.*^  Amounts  issued 
by  these  financing  entities  to  third 
parties  under  the  Commission's 
authorization  would  count  against  any 
applicable  limits  for  the  immediate 
parent  of  that  financing  entity,  but  the 
underlying  intrasystem  mirror  debt  and 
parent  guarantee  would  not  count 
against  any  financing  or  guarantee 
limits. 

By  the  Prior  Order,  the  Commission 
authorized  National  Grid  to  invest  up  to 
$4,406  billion  in  EWGs  and  FUCOs 
through  May  31,  2003.  Applicants 
request  authority  for  New  National  Grid 
to  increase  its  investments  in  EWGs  and 
FUCOs  through  the  Authorization 
Period  to  no  more  than  $5,406  billion  of 
its  retained  earnings. 

Applicants  request  authority  for  NiMo 
and  its  subsidiaries  to  enter  into  service 
agreements  with  National  Grid  USA 
Service  Company  ("Service  Company"), 
the  current  service  company  for  the 
National  Grid  USA  and  its  subsidiaries 
(collectively,  "National  Grid  USA 
Group"),  and  receive  the  same  services 
that  current  members  of  the  National 
Grid  Group  receive  from  Service 
Company.  This  affiliate  service 
relationship  would  follow  in  all 
material  respects  the  authority  granted 
in  the  Prior  Order.  Applicants  state  that 
Service  Company  would  continue  to  be 
operated  in  accordance  with  the  policies 
and  procedures  manual  previously  filed, 
and  the  service  agreements  entered  into 
between  Service  Company  and  NiMo 


and  its  subsidiaries  would  be  in  the 
same  form  as  those  entered  into  by  the 
current  National  Grid  USA  Group. 

Applicants  request  authority  for  New 
National  Grid  to  acquire,  directly  or 
indirectly,  the  equity  securities  of  one  or 
more  intermediate  subsidiaries 
("Intermediate  Subsidiaries")  organized 
exclusively  for  the  purpose  of  acquiring, 
financing,  and  holding  the  securities  of 
one  or  more  existing  or  future 
Nonutility  Subsidiaries.  Intermediate 
Subsidiaries  may  also  provide 
management,  administrative,  project 
development,  and  operating  ser\'ices  to 
such  entities.^"  To  the  extent  their 
provision  of  those  services  is  not 
authorized  or  permitted  by  rule, 
regulation,  or  order  of  the  Commission, 
applicants  request  authority  for  the 
Intermediate  Subsidiaries  to  contract  to 
provide  them. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  01-27712  Filed  11-2-01:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25247;  File  No.  812-12584] 

Golden  American  Life  Insurance 
Company,  et  al. 

October  30.  2001 . 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for  an 
Order  Pursuant  to  section  6(c)  of  the 
Investment.  Company  Act  of  1940  (the 
"Act")  granting  exemptions  from 
secUons  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder. 


**  By  the  Prior  Order,  the  Commission  authorized 
National  Grid  USA,  its  subsidiaries  and  the 
Intermediate  Holding  Com[>anies,  to  increase  the 
amount  or  change  the  terms  of  their  authorized 
capital  securities  without  additional  Commission 
approval. 

*•  By  the  Prior  Order,  the  Commission  authorized 
National  Grid,  the  Intermediate  Holding 
Companies.  National  Grid  USA,  and  its  subsidiaries 
to  organize  these  types  of  financing  entities. 


*"  "Development  Activities"  would  be  limited  to 
due  diligence  and  design  review:  market  studies, 
preliminary  engineering:  site  inspection: 
preparation  of  bid  proposals,  including,  in 
connection  therewith,  posting  of  bid  bonds: 
application  for  required  permits  and/or  regulator) 
approvals:  acquisition  of  site  options  and  options 
on  other  necessar\'  rights:  negotiation  and  execution 
of  contractual  commitments  with  owners  of  existing 
facilities,  equipment  vendors,  construction  firms, 
power  purchasers,  thermal  "hosts,"  fuel  suppliers 
and  other  project  contractors:  negotiation  uf 
financing  commitments  with  lenders  and  other 
third-party  investors:  and  such  other  preliminart 
activities  as  may  be  required  in  cunnertinn  with  the 
purchase,  acquisition,  financing  or  construction  of 
facilities  or  the  acquisition  of  securities  of  or 
interests  in  new  businesses.  "Administrative 
Activities"  would  include  ongoing  personnel, 
accounting,  engineering,  legal,  financial,  and  other 
support  activities  necessary  to  ;nanage  New 
National  Grid's  investments  in  Nonutility 
Subsidiaries. 
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Applicants:  Golden  American  Life 
Insurance  Company  ("Golden 
American").  Separate  Account  B  of 
Golden  American  Life  Insurance 
Company  (the  "Account"),  and  Directed 
Services,  Inc.  ("DSr')(together,  the 
"Applicants"). 

SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act  to  the  extent  necessary  to  permit 
the  recapture  of  certain  credits  applied 
to  premium  payments  made  in 
consideration  of  deferred  variable 
annuity  contracts  which  Golden 
American  intends  to  issue  (the 
"Contracts")  and  substantially  similar 
variable  annuity  contracts  that  Golden 
American  may  issue  in  the  future 
("Future  Contracts"),  as  well  as  any 
other  separate  accounts  of  Golden 
American  and  its  successors  in  interest 
("Future  Accounts")  that  support  in  the 
futiire  variable  annuity  contracts  that 
are  similar  in  all  material  respects  to  the 
Contracts  and  principal  underwriters  of 
such  contracts  ("Future  Underwriters"). 

RUNG  DATE:  The  application  was  filed 
on  July  19,  2001,  and  amended  and 
restated  on  October  11,  2001,  and 
October  29.  2001. 

Hearing  or  Notification  of  bearing:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  November  23.  2001,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicant  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 

AOOflESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  DC  20549-0609. 
Applicant,  c/o  Linda  Senker,  Esq., 
Golden  American  Life  Insurance 
Company,  1475  Dunwoody  Drive,  West 
Chester,  Pennsylvania  19380.  Copies  to 
Stephen  E.  Roth,  Esq.,  Sutherland  Asbill 
&  Brennan  LLP.  1275  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004- 
2415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  A.  Young,  Esq.,  Senior  Counsel, 
or  Loma  ).  MacLeod,  Branch  Chief, 
Office  of  Insurance  Products,  Division  of 


Investment  management,  at 
0670. 


202) 942- 


SUPPLEMENTARY  INFORMATION:  Following 
is  a  sununary  of  the  Application.  The 
Application  is  available  for  a  fee  from 
the  Commission's  Public  Reference 
Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1 .  Golden  American  is  a  stock  life 
insimmce  company  originally 
incorporated  under  the  laws  of 
Minnesota  on  January  2,  1973,  and  later 
redomiciled  in  Delaware.  Golden 
American  is  engaged  in  the  business  of 
writing  annuities,  both  individual  and 
group,  in  all  states  (except  New  York) 
and  the  District  of  Columbia.  Golden 
American  is  a  subsidiary  of  Equitable  of 
Iowa  Companies,  Inc.  ("Equitable  of 
Iowa").  Golden  American  is  ultimately 
controlled  by  ING  Groep  N.V.,  a  global 
financial  services  holding  company. 

2.  Golden  American  established  the 
Account  as  a  segregated  investment 
account  under  Delaware  law.  The  assets 
of  the  Account  attributable  to  the 
Contracts  and  any  other  variable 
annuity  contracts  through  which 
interests  in  the  Account  are  issued  are 
owned  by  Golden  American  but  are  held 
separately  from  all  other  assets  of 
Golden  American,  for  the  benefit  of  the 
owners  of,  and  the  persons  entitled  to 
payment  under.  Contracts  issued 
through  the  Account.  Consequently, 
such  assets  are  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  that  Golden  American  may 
conduct.  Income,  gains  and  losses, 
realized  or  uiuealized,  from  each 
subaccount  of  the  Accoimt,  are  credited 
to  or  charged  against  that  subaccount 
without  regard  to  any  other  income, 
gains  or  losses  of  Golden  American.  The 
Accoimt  is  a  "separate  account"  as 
defined  by  Rule  0-1  (e)  under  the  Act, 
and  is  registered  with  the  Commission 
as  a  unit  investment  trust. 

3.  The  Accoimt  currently  is  divided 
into  a  number  of  subaccounts.  Each 
subaccounts  invests  exclusively  in 
shares  representing  an  interest  in  a 
separate  corresponding  investment 
portfolio  of  one  of  several  series-type 
open-end  management  investment 
companies.  The  assets  of  the  Account 
support  one  or  more  varieties  of  variable 
annuity  contracts,  including  the 
Contracts. 

4.  Golden  American  established  the 
Account  on  July  14, 1988.  The  Account 
is  registered  with  the  Commission  as  a 
unit  investment  trust  and  interests  in 
the  Account  offered  through  the 
Contracts  have  been  registered  under 
the  Securities  Act  of  1933  on  Form  N- 
4. 


5.  DSI  is  a  wholly-owned  subsidiary 
of  Equitable  of  Iowa.  It  serves  as  the 
principal  underwriter  of  Golden 
American  separate  accounts  registered 
as  unit  investment  trusts  under  the  Act, 
including  the  Account,  and  is  the 
distributor  of  the  variable  life  insurance 
contracts  and  variable  annuity  contracts 
issued  through  such  separate  accounts, 
including  the  Contracts.  DSI  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  is 

a  member  of  the  National  Association  of 
Securities  Dealers,  Inc.  (the  "NASD"). 

6.  The  Contracts  make  available  a 
number  of  subaccounts  of  the  Account 
to  which  owners  may  allocate  net 
premium  payments  and  associated 
bonus  credits  (described  below)  and  to 
which  owners  may  transfer  contract 
value.  The  Contracts  also  offer  fixed- 
interest  allocation  options  under  which 
Golden  American  credits  guaranteed 
rates  of  interest  for  various  periods 
(including  interest  crediting 
mechanisms  which  entail  the 
imposition  of  "market  value" 
adjustments  under  certain 
circumstances).  Transfers  of  contracts 
value  among  and  between  the 
subaccounts  and,  subject  to  certain 
restrictions,  among  and  between  the 
subaccounts  and  the  fixed-interest 
options,  may  be  made  at  any  time  from 
the  end  of  the  free  look  period  until  the 
annuity  start  date.  The  Contracts  offer  a 
variety  of  fixed  and  variable  aimuity 
payment  options  to  owners.  In  the  event 
of  an  owner's  death  prior  to  the  aimuity 
commencement  date,  beneficiaries  may 
elect  to  receive  death  benefits  in  the 
form  of  one  of  the  annuity  payment 
options  instead  of  a  lump  sum. 

7.  Upon  application  to  purchase  the 
Contract,  a  purchaser  would  select  from 
among  three  option  packages.  Option 
Package  I,  II,  or  III.  Each  option  package 
determines  the  minimum  initial 
premium  payment  required  to  purchase 
the  Contract,  the  maximum  age  at  which 
a  purchaser  would  be  able  to  purchase 
the  Contract,  the  tree  withdrawal 
amount,  and  the  death  benefit  options 
available  under  the  Contract.  The 
minimum  initial  premium  of  the 
Contract  is  $15,000  ($1,500  for  certain 
employee  benefit  plans)  under  Option 
Package  I  and  $5,000  ($1,500  for  certain 
employee  benefit  plans)  under  Option 
Packages  11  and  III.  The  Contracts 
provide  for  an  annual  administrative 
charge  of  $30  that  Golden  American 
deducts  on  each  Contracts  Anniversary 
and  upon  a  full  surrender  of  a  Contract, 
a  daily  asset-based  administrative 
charge  deducted  at  an  aimual  rate  of 
0.15%,  along  with  a  daily  mortality  and 
expense  risk  charge  deducted  from  the 
assets  of  the  Account  at  annual  rates  of 
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1.45%  for  Option  Package  1, 1.65%  for 
Option  Package  II,  and  1.80%  for  Option 
Package  III,  of  the  Account's  average 
daily  net  assets.  The  charge  for  the 
death  benefit  is  included  in  the 
mortality  and  expense  risk  charge.  The 
Contract  also  includes  an  optional  death 
benefit  rider,  the  earnings  multiplier 
benefit  rider  for  which  a  charge  will  be 
assessed  quarterly  at  an  annual  rat^  of 
0.25%  of  Account  value  not  to  exceed 
a  guaranteed  maximum  annual  rate  of 
0.50%.  The  Contracts  also  provide  for  a 
charge  of  $25  for  each  transfer  of 
contract  value  in  excess  of  12  transfers 
per  contract  year.  An  optional  bonus 
credit  is  available  at  a  cost  equivalent  to 
an  annual  rate  of  0.60%  of  the  contract 
value  allocated  to  the  subaccounts  for 
three  years  following  the  addition  of  a 
bonus  credit.  The  premium  credit 
option  charge  is  also  deducted  from 
amounts  allocated  to  the  fixed-interest 
options  resulting  in  a  0.60%  reduction 
in  the  interest  that  would  otherwise 
have  been  credited  to  those  amounts  in 
the  fixed-interest  options  for  the  three 
contract  years  following  the  addition  of 
a  credit.  Lastly,  the  Contracts  also  have 
a  surrender  charge  in  the  form  of  a 
contingent  deferred  sales  charge 
("CDSC"),  which  is  equal  to  the 
percentage  of  each  premium  pajnment 
surrender  or  withdrawn  and  declines 
from  6%  during  the  first  year  of  the 
premium  payment  to  0%  after  3  full 
years.  No  CDSC  applies  to  contract 
value  representing  a  fi-ee  withdrawal 
amount  and  or  to  contract  value  in 
excess  of  aggregate  premium  payments 
(less  prior  withdrawals  of  premiums). 

8.  Owners  have  the  options  of 
investing  in  a  series  of  die  GET  Fund. 
During  the  five  year  guarantee  period, 
which  represents  the  duration  of  a  . 
series,  an  owner  who  invests  in  a  series 
of  the  GET  Fund  would  be  assessed  an 
annual  charge  equal  to  0.50%  of  the 
average  daily  net  assets  allocated  to  the 
series. 

9.  If  an  owner  dies  before  the  aimuity 
start  date,  the  Contracts  provide,  under 
most  circumstances,  for  a  death  benefit 
payable  to  a  beneficiary,  computed  as  of 
the  date  Golden  American  receives 
written  notice  and  due  proof  of  death. 
The  death  benefit  payable  to  the 
beneficiary  depends  on  whether  the 
owner  selected  Option  Package  I,  0,  or 
m.  Each  option  package  provides  a 
death  benefit  upon  the  death  of  the 
owner  which  death  benefit  is  based 
upon  the  highest  amount  payable  under 
the  separate  death  benefit  options 
available  under  that  option  package. 
The  death  benefit  options  available 
under  the  option  packages  include:  (1) 
The  Standard  Death  Benefit;  (2)  the 
contract  value  on  the  claim  date,  less 


credits  applied  since  or  within  12 
months  prior  to  death;  (3)  the  Annual 
Ratchet  death  benefit;  and  (4)  the  5% 
Roll-Up  death  benefit. 

10.  Golden  American  offers  a  bonus 
credit  provision  under  the  Contracts 
with  a  recurring  bonus  credit  feature 
pursuant  to  which  Golden  American 
credits  contract  value  in  the 
subaccounts  and  the  fixed-interest 
allocations  with  an  amount  that  is  a 
percentage  of  contract  value.  An  owner 
may  elect  the  bonus  provision  at  the 
time  of  application.  "The  initial  bonus 
credit  applies  upon  issuance  of  the 
contract  and  is  based  upon  contract 
value  at  the  time  of  issuance.  On  the 
third  contract  anniversary  and  every 
three  contract-years  thereafter  until  the 
annuitization  of  the  Contract,  the  owner 
may  elect  to  renew  the  bonus  credit.  At 
the  third  contract  anniversary  and  every 
three  contract-years  thereafter  Golden 
American  would  apply  a  new  bonus 
credit  to  the  Contract.  Notice  of  this 
election  will  be  sent  to  applicable 
owners  up  to  sixty  days  before  the  third 
contract  anniversary  (and  separately, 
before  every  third  contract  anniversary 
thereafter  until  annuitization  of  the 
Contract).  Each  new  bonus  credit  would 
be  allocated  among  an  owner's 
subaccount  allocations  in  proportion  to 
the  contract  value  in  each  subaccount 
on  such  contract  anniversary.  The  initial 
bonus  credit  equals  2%  of  the  initial 
contract  value  and  each  subsequent 
bonus  credit,  if  elected,  would  equal  2% 
of  the  contract  value  on  the  applicable 
contract  anniversary.  Golden  American 
reserves  the  right  to  increase  or  decrease 
the  amount  of  the  bonus  credit  or 
discontinue  the  bonus  credit  provision 
in  the  future.  Applicants  also  reserve 
the  right  to  modify  the  charge  for  the 
bonus  credit  consistent  with  any 
increase  or  decrease  in  the  bonus  credit. 
Golden  American  will  provide  owners 
who  elect  the  bonus  credit  provision 
with  at  least  60  days  notice  of  such 
change.  Such  a  change  will  only  apply 
to  bonuses  credited  after  the  60-day 
notice  period. 

11.  Under  the  bonus  credit  provision, 
Golden  American  recaptures  or  retains 
the  credited  amount  in  the  event  that 
the  owner  exercises  his  or  her 
cancellation  right  during  the  "free  look" 
period.  Also,  in  computing  death 
benefits.  Golden  American  may 
recapture  credits  applied  since  or 
within  twelve  months  prior  to  the  date 
of  death.  Finally,  in  the  event  of  a 
surrender.  Golden  American  will 
recapture  all  credits  applied  during  the 
three  years  prior  to  surrender. 

12.  Under  the  bonus  credit  provision. 
Golden  American  credits  amounts  to  an 
owner's  contract  value  either  by 


"purchasing"  accumulation  units  of  an 
appropriate  subaccount  or  adding  to  the 
owner's  fixed-interest  allocation  option 
values.  The  initial  credit  is  allocated  in 
proportion  to  the  owner's  contract  value 
in  the  subaccounts  and  fixed-interest 
allocations  at  the  time  of  application  of 
the  credit.  For  bonus  credits  added  after 
the  initial  credit,  credits  are  allocated  in 
proportion  to  the  owner's  contract  value 
in  the  subaccounts,  but  not  to  any  fixed- 
interest  allocations.  A  designated 
subaccount  will  be  used  if  there  is  no 
contract  value  in  the  subaccounts.  The 
designated  subaccount  will  be  identified 
in  the  Contract  prospectus,  and  the 
Owner  will  receive,  along  with  the 
Contract  prospectus,  the  prospectus  for 
the  underlying  fund  in  which  the 
designated  subaccount  invests. 

13.  With  regard  to  variable  contract 
value,  several  consequences  flow  from 
the  foregoing.  First,  increases  in  the 
value  of  accumulation  units 
representing  bonus  credits  accrue  to  the 
owner  inunediately,  but  the  initial  value 
of  such  units  only  belongs  to  the  owner 
when,  or  to  the  extent  that,  each  vests. 
Second,  decreases  in  the  value  of 
accumulation  units  representing  bonus 
credits  do  not  diminish  the  dollar 
amount  of  contract  value  subject  to 
recapture.  Therefore,  additional 
accumulation  units  must  become 
subject  to  recapture  as  their  value 
decreases.  Stated  differently,  the 
proportionate  share  of  any  owner's 
variable  contract  value  (or  the  owner's 
interest  in  an  Account)  that  Golden 
American  can  recapture  increases  as 
variable  contract  under  (or  the  owner's 
interest  in  the  Account)  decreases.  This 
dilutes  somewhat  the  owner's  interest  in 
the  Account  vis-a-vis  Golden  American 
and  other  owners,  and  in  his  or  her 
variable  contract  value  vis-a-vis  Golden 
American. 

14.  Lastly,  because  it  is  not, 
administratively  feasible  to  track  the 
unvested  value  of  bonus  credits  in  the 
Account,  Golden  American  deducts  the 
daily  mortality  and  expense  risk  charge 
and  the  daily  administrative  charge 
from  the  entire  net  asset  value  of  tne 
Account.  As  a  result,  the  daily  mortality 
and  expense  risk  charge  and  the  daily 
administrative  charge  paid  by  any 
owner  is  greater  than  that  which  he  or 
she  would  pay  without  the  bonus  credit. 

15.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  6(c)  of  the  Act,  exempting  them 
as  well  as  Future  Accounts  and  Future 
Underwriters  from  the  provisions  of 
Sections  2(a)(32)  and  37{i)(2)(A)  of  the 
Act  and  Rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  the  recapture 
of  certain  credits  applied  to  premium 
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pavments  made  in  consideration  of  the 

Contracts. 

Applicant's  Conditions 

Applicants  Agree  to  the  Following 
Conditions 

1.  Election  letter.  In  those  states  where 
it  is  available,  sixty  days  prior  to  every 
third  contract  anniversary,  Golden 
American  will  send  a  letter  (the 
"Letter")  to  each  applicable  Owner 
informing  him  or  her  that  he  or  she  is 
eligible  to  elect  to  renew  the  bonus 
credit  under  the  Contract.  The  Letter 
will  prominently  disclose  in  concise 
plain  English  that  (a)  the  credit  is  most 
suitable  for  Owners  who  expect  to 
continue  their  Contracts  for  three  or 
more  years,  and  (b)  if  the  Contract  is 
surrendered  while  the  bonus  remains 
subject  to  recapture,  then  the  Owner 
may  be  worse  off  in  certain 
circumstances  that  if  he  or  she  had  not 
elected  to  renew  the  bonus  credit 
provision.  The  letter  will  disclose 
exactly  how  an  Owner  who  surrenders 

a  Contract  while  the  bonus  credit 
remains  subject  to  recapture  could  be 
worse  off  as  a  result  of  negative  separate 
account  investment  performance  than  if 
he  or  she  had  not  elected  to  receive  the 
bonus  credit. 

2.  Election.  Golden  American  will 
send  the  Letter  and  an  election  form 
directly  to  Owners  eligible  to  elect  the 
bonus  credit  provision.  If  the  Letter  is 
more  than  two  pages  in  length,  Golden 
American  will  provide  the  election  form 
as  a  separate  docimient  that  also  will 
prominently  disclose  in  concise  plain 
English  the  statements  required  in 
condition  1  above.  Elections  to  receive 
bonus  credits  will  be  effective  only 
upon  receipt  by  Golden  American  of  an 
election  from  Owner.  The  election  may 
be  provided  in  writing,  including  via 
facsimile  or  other  electronic  media,  or 
provided  through  telephonic  means 
evidenced  by  a  tape  recording.  A  Letter 
will  precede  any  election  of  the  bonus 
credit,  including  any  election  via 
telephonic  means.  When  receiving  by 
telephone  an  Owner's  election  to 
receive  a  recurring  bonus  credit.  Golden 
American  telephone  representatives  will 
recite  to  the  Owner  each  of  the 
disclosures  set  forth  in  condition  1 
above,  and  will  request  that  the  Owner 
separately  acknowledge  each  such 
disclosure.  Golden  American  will 
forward  to  Owners  written  confirmation 
of  the  recurring  bonus  credit,  including 
confirmation  of  recurring  bonus  credits 
elected  via  telephonic  means. 

3.  Records.  Golden  American  will 
maintain  the  following  separately 
identifiable  records  in  an  easily 
accessible  place  for  review  by  the 


Commission  staff:  (1)  Copies  of  the  form 
of  Letter,  the  election  form,  any  tape 
recordings,  any  written  confirmations 
evidencing  a  recurring  bonus — 
including  a  recurring  bonus  elected  by 
telephone,  and  any  written  materials  or 
scripts  for  presentations  by 
representatives  regarding  the  bonus 
credit,  including  the  dates  used;  (2) 
records  showing  the  number  and 
percentage  (on  a  calendar  quarter  basis) 
of  eligible  Owners  that  elect  the  bonus 
credit;  (3)  records  showing — the  name 
and  Contract  number  of  each  Owner 
who  elects  a  bonus  credit,  that  Owner's 
contract  value  at  the  time  the  bonus 
credit  is  elected,  the  amount  of  the 
credit,  the  Owner's  name,  address, 
telephone  number  and  date  of  birth,  the 
date  that  the  owner  signed  the  election 
form,  the  signed  election  form,  and,  to 
the  extent  Golden  American  pays  a 
commission  (or  other  compensation)  to 
registered  representatives  in  connection 
with  an  Owner's  election  of  a  bonus 
credit,  the  amoimt  of  such  commission 
(or  other  compensation),  and  the  name 
of  any  sales  representative  involved 
with  the  solicitation  of  the  election  of 
the  credit  who  receives  any 
compensation  in  connection  with  the 
Contract  after  the  date  of  the  election  of 
the  credit  and  his  or  her  CRD  number, 
firm  affiliation,  telephone  number,  and 
branch  office  address;  (4)  records  of 
persistency  information  for  Contracts 
whose  Owners  have  elected  the  bonus 
credit  provisions,  including  the  date(s) 
of  any  subsequent  surrender  or 
withdrawal  of  contract  value  and  the 
amount  of  any  recaptured  bonus  credit; 
and  (5)  logs  recording  any  Owner 
complaints  about  the  recurring  bodus 
credit  provisions,  state  insurance 
department  inquiries  about  the  same,  or 
litigation,  arbitration  or  other 
proceedings  regarding  the  bonus  credit 
provisions.  The  logs  will  include  the 
date  of  the  complaint  (or  of 
commencement  of  any  proceedings),  the 
name  and  address  of  the  person  making 
the  complaint  or  commencing  the 
proceeding,  the  nature  of  the  complaint 
or  proceeding  and  the  persons  involved 
in  the  complaint  or  proceeding.  The 
foregoing  records  will  be  retained  for 
the  longer  of:  (1)  Six  years  after  the  later 
of  their  creation  or  last  use,  or  (2)  two 
years  after  the  recapture  period  ends. 

Legal  Analysis 

Section  6(c)  of  the  Act  authorizes  the 
Commission  to  exempt  any  person, 
security,  or  transaction  or  any  class  of 
persons,  securities,  or  transactions  from 
any  provision  or  provisions  of  the  Act 
and/or  any  rule  under  it  if,  and  to  the 
extent  that,  siich  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 


consistent  with  the  protection  of 
investors  and  the  purpose  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  ^ . 

1.  Subsection  (i)  of  section  27 
provides^hat  section  27  does  not  apply 
to  any  registered  separate  account 
variable  annuity  contracts,  or  to  the 
sponsoring  insurance  company  and 
principal  underwriter  of  such  accoimt, 
except  as  provided  in  paragraph  (2)  of 
subsection  (i).  Paragraph  (2)  provides 
that  it  shall  be  unlawful  for  a  registered 
separate  accoimt  or  sponsoring 
insurance  company  to  sell  a  variable 
aimuity  contract  supported  by  the 
separate  account  imless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  a  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

2.  Applicants  submit  that  the 
recapture  of  bonus  credits  does  not,  at 
any  time,  deprive  an  owner  of  his  or  her 
proportionate  share  of  the  current  net 
assets  of  the  Account.  Until  the 
appropriate  recapture  period  expires, 
Golden  American  retains  the  right  to 
and  interest  in  each  owner's  contract 
value  representing  the  dollar  amount  of 
any  unvested  bonus  credits.  Therefore, 
Applicants  argue,  if  Golden  American 
recaptures  any  bonus  credit  in  the 
circumstances  described  in  the 
Application,  it  would  merely  be 
retrieving  its  own  assets.  Applicants 
state  that  Golden  American  would  grant 
bonus  credits  out  of  its  general  account 
assets  and  the  amount  of  the  credits 
(although  not  the  earnings  on  such 
amounts)  remain  Golden  American's 
until  such  amounts  vest  with  the  owner. 
Thus,  Applicants  argue  that  to  the 
extent  that  Golden  American  may  grant 
and  recapture  bonus  credits  in 
coimection  with  variable  contract  value, 
it  does  not,  at  either  time,  deprive  any 
owner  of  his  or  her  then  proportionate 
share  of  an  Accoimt's  assets. 

3.  Applicants  state  that  the  bonus 
credit  recaptiire  provisions  are 
necessary  for  Golden  American  to  offer 
the  bonus  credits.  Applicants  argue  that 
it  would  be  unfair  to  Golden  American 
to  permit  owners  to  keep  their  bonus 
credits  upon  their  exercise  of  the 
Contracts'  "free  look"  provision. 
Because  no  CDSC  applies  to  the  exercise 
of  the  "free  look"  provision.  Applicants 
state  that  the  owner  could  obtain  a 
quick  profit  in  the  amount  of  the  bonus 
credit  at  Golden  American's  expense  by 
exercising  that  right.  Similarly,  the 
owner  could  take  advantage  of  the 
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bonus  credit  by  surrendering  the 
Contract  within  the  recapture  period 
because  some  of  the  cost  of  providing 
the  bonus  credit  is  recouped  through 
charges  imposed  over  a  period  of  years. 
Likewise,  because  no  additional  GDSC 
applies  upon  death  of  an  owner,  such  a 
death  shortly  after  the  award  of  bonus 
credits  would  afford  an  owner  or  a 
beneficiary  a  sinular  profit  at  Golden 
American's  expense. 

4.  Applicants  assert  that  the  dynamics 
of  Golden  American's  bonus  credit 
provisions  do  not  violate  sections 
2(a)(32)  or  27(i)(2)(A)  of  the  Act. 
Nonetheless,  in  order  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  seek  exemptions 
from  these  two  sections. 

5.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in  the 
redeemable  securities  of  any  registered 
investment  company.  Rule  22c-l 
thereunder  imposes  requirements  with 
respect  to  both  the  amoimt  payable  on 
redemption  of  a  redeemable  security 
and  the  time  such  among  is  calculated. 
Specifically,  Rule  22c-l,  in  pertinent 
part  prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in,  such  security  from  selling, 
redeeming  or  repurchasing  any  such 
security,  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  next  computed  after  receipt  of 
a  tender  of  such  security  for 
redemption,  or  of  an  order  to  purchase 
or  sell  such  security. 

6.  Golden  American's  recapture  of  any 
bonus  credit  could  be  viewed  as  the 
redemption  of  such  an  interest  at  a  price 
above  net  asset  value.  Applicants 
contend  however,  that  the  bonus  credits 
do  not  violate  Rule  22c-l  under  the  Act. 
Applicants  argue  that  bonus  credit 
provisions  do  not  give  rise  to  either  of 
the  evils  that  Rule  22c-l  was  designed 
to  address.  The  Rule  was  intended  to 
eliminate  or  reduce,  as  far  as  was 
reasonably  practicable,  the  dilution  of 
the  value  of  outstanding  redeemable 
securities  of  registered  investment 
companies  through  their  sale  at  a  price 
below  net  asset  value  or  their 
redemption  at  a  price  above  net  asset 
value,  or  other  unfair  results,  including 
speculative  trading  practices. 

7.  Applicants  argue  that  the  evils 
prompting  the  adoption  of  Rule  22c-l 
were  primarily  the  result  of  backward 
pricing,  the  practice  of  basing  the  price 
of  a  mutual  fund  share  on  the  net  asset 


value  per  share  determined  as  of  the 
close  of  the  market  on  the  previous  day. 
Backward  pricing  permitted  certain 
investors  to  take  advantage  of  increases 
or  decreases  in  net  asset  value  that  were 
not  yet  reflected  in  the  price,  thereby 
diluting  the  values  of  outstanding 
shares. 

8.  Applicants  argue  that  the  proposed 
bonus  credit  provisions  pose  no  such 
threat  of  dilution.  Applicants  contend 
that  an  owner's  interest  in  his  or  her 
contract  value  or  in  the  Account  would 
always  be  offered  under  the  Contracts  at 
a  price  determined  on  the  basis  of  net 
asset  value.  Applicants  assert  recaptures 
of  bonus  credits  result  in  a  redemption 
of  Golden  American's  interest  in  an 
owner's  contract  value  or  in  the 
Account  at  a  price  determined  on  the 
basis  of  the  Account's  current  net  asset 
value  and  not  at  an  inflated  price. 
Moreover,  the  amount  recaptured  will 
always  equal  the  amount  that  Golden 
American  paid  from  its  general  account 
for  the  credits.  Similarly,  although 
owners  are  entitled  to  retain  any 
investment  gains  attributable  to  the 
bonus  credits,  the  amoimt  of  such  gains 
would  always  be  computed  at  a  price 
determined  on  the  basis  of  net  asset 
value. 

9.  Applicants  contend  that  the  Rule 
22C-1  should  have  no  application  to  the 
bonus  credit  because  neither  of  the 
harms  that  it  was  intended  to  address 
arise  in  connection  v»rith  the  proposed 
bonus  credit  provisions.  Nonetheless,  in 
order  to  avoid  any  uncertainty  as  to  full 
compliance  with  the  Act,  Applicants 
seek  an  exemption  from  Rule  22c-l. 

10.  Applicants  argue  that  even  if  the 
proposed  bonus  credit  provisions  would 
conflict  with  sections  2(a)(32)  or 
27(i)(2)(A)  of  the  Act  or  Rule  22c-l 
thereunder,  the  Commission  should 
grant  the  exemptions  that  they  request 
because  the  bonus  credit  provisions  are 
generally  very  favorable  and  very 
beneficial  for  owners.  The  recapture 
provisions  of  the  Contracts  temper  this 
benefit  somewhat,  but  owners,  unless 
they  die,  retain  the  ability  to  avoid  the 
recapture.  Although,  there  is  a 
downside  in  declining  markets  to  bonus 
credits  if  the  owner  dies  or  if  the  owner 
exercises  his  or  her  cancellation  right 
during  the  "free  look"  period  or  if  the 
owner  surrenders  the  Contract,  the 
bonus  credit  provisions  (including  their 
dynamic  elements)  are  fully  disclosed  in 
the  prospectus  for  the  Contracts.  The 
recapture  provisions  do  not,  on  balance, 
diminish  the  overall  value  of  the  bonus 
credit  provisions. 

11.  Applicants  state  that  the 
Commission's  authority  under  section 
6(c)  of  the  Act  to  grant  exemptions  from 
various  provisions  of  the  Act  and  rules 


thereunder  is  broad  enough  to  permit 
orders  of  exemption  that  cover  classes  of 
unidentified  persons.  Applicants 
request  an  order  of  the  Commission  that 
would  exempt  them.  Golden  American's 
successors  in  interest.  Future  Accounts 
and  Future  Underwriters  from  the 
provisions  of  sections  2(a)(32)  and 
27(i)(2)(A)  of  the  Act  and  Rule  22c-l 
thereunder.  Applicants  submit  that  the 
exemption  of  these  classes  of  persons  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  because  all  of  the  potential 
members  of  the  class  could  obtain  the 
foregoing  exemptions  for  themselves  on 
the  same  basis  as  the  Applicants,  but 
only  at  a  cost  to  each  of  them  that  is  not 
justified  by  any  public  policy  purpose. 
The  requested  exemptions  would  only 
extend  to  persons  that  in  all  material 
respects  are  the  same  as  the  Applicants. 
The  Commission  has  previously  granted 
exemptions  to  classes  of  similarly 
situated  persons  in  various  contexts  and 
in  a  wide  variety  of  circumstances, 
including  class  exemptions  for 
recapturing  bonus  credits  under  variable 
aimuity  contracts. 

12.  Applicants  represent  that  Future 
Contracts  will  be  substantially  similar  in 
all  material  respects  to  the  Contracts 
and  that  each  factual  statement  and 
representation  about  the  bonus  credit 
provisions  of  the  Contracts  will  be 
equally  true  of  Future  Contracts. 
Applicants  also  represent  that  each 
material  representation  made  by  them 
about  the  Account  and  DSI  will  be 
equally  true  of  Future  Accounts  and 
Future  Underwriters,  to  the  extent  that 
such  representations  relate  to  the  issues 
discussed  in  this  Application.  In 
particular,  each  Future  Underwriter  will 
be  registered  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
be  a  NASD  member. 

Conclusion 

Applicants  assert  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Ckimmission,  by  the  Division  of 
Investment  Management,  pursuant  lo 
delegated  authority. 
Mai^aret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  01-27713  Filed  11-2-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 


Office  of  the  Secretary 


Aviation  Proceedings,  Agreements 
Filed  During  Weelt  Ending  October  19, 
2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  provisions  of  49  U.S.C.  sections 
412  and  414.  Answers  may  be  filed 
within  21  days  after  the  filing  of  the 
applications. 

Docket  Number  OST-2001-10843. 

Date  Filed:  October  15,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CTC  Comp  0369  data  16 
October  2001,  Mail  Vote  168— 
Resolution  OlOtt,  Special  ECAA 
Amending/Rescission  Resolution, 
Intended  effective  date:  1  November 
2001  for  implementation,  1  February 
2002. 

Docket  Number:  OST-2001-10849. 

Date  Filed:  October  15,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0514  dated  16  October 
2001,  Mail  Vote  154— Resolution  010s, 
TC3  Special  Passenger  Amending 
Resolution  between  China  and  Korea, 
Intended  effective  date:  30  October 
2001. 

Docket  Number:  OST-2001-10863. 

Date  Filed:  October  17.  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC123  0155/0156  dated  24 
September  2001,  Mail  Votes  148/149 
(Summary  attached),  TC123  Mid/South 
Atlantic  Resolutions,  PTC123  0162/0163 
dated  19  October  2001  (Adoption), 
Report:  PTC123  0160  dated  16  October 
2001.  Intended  effective  dates:  1 
November  2001.  1  March  2002. 

Dorothy  Y.  Beard. 

Federal  Register  Uaison. 

|FR  Doc.  01-27737  Filed  11-2-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 


Office  of  ttw  Secretary 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Sutipart  Q) 
During  ttie  Weeic  Ending  October  19, 
2001 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 


of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period,  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-1996-2016. 

Date  Filed:  October  15,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  5,  2001. 

Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  section  41102  and  subpart  B. 
requesting  renewal  of  its  Route  739 
certificate,  authorizing  Continental  to 
provide  scheduled  air  transportation  of 
persons,  property,  and,  mail  between 
New  York/Newark  and  the  coterminal 
points  Sao  Paulo  and  Rio  de  Janeiro. 

Docket  Number:  OST-1996-1648. 

Date  Filed:  October  18,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  8,  2001. 

Description:  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
49  U.S.C.  section  41102  and  subpart  B, 
for  renewal  of  its  Route  733  certificate 
authorizing  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between  a 
point  or  points  in  the  United  States  and 
a  point  or  points  in  the  United 
Kingdom,  excluding  London's  Heathrow 
and  Gatwick  airports. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  01-27738  Filed  11-2-01;  8:45  am) 

BILUNG  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 
(Docket  OST-01-9718] 

Application  of  Sum  Air  Services,  Inc. 
d/b/a  Paradise  Air  for  Issuance  of 
Commuter  Air  Carrier  AutlK>rlty 

agency:  Department  of  Transportation. 
ACnON:  Notice  of  order  to  show  cause 
(Order  2001-10-16) 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  that  Sum  Air 
Services,  Inc.  d/b/a  Paradise  Air  is  fit, 
willing,  and  able,  to  provide  commuter 


air  carrier  service  using  small*aircraft 
under49  U.S.C.  41738. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  tater  than 
November  16,  2001. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-01-9718  and  addressed  to 
Department  of  Transportation  Dockets 
(SVC-124,  Room  PI^^Ol),  400  Seventh 
Street,  SW.,  Washington,  DC  20590  and 
should  be  served  upon  the  parties  listed 
in  Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Davis,  Air  Carrier  Fitness  Division 
(X-56,  Room  6401),  U.S.  Department  of 
'Transportation,  400  Seventh  Street, 
SW.,'Washington,  DC  20590,  (202)  366- 
9721. 

Dated:  October  30,  2001. 
Read  C.  Van  De  Water, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  01-27739  Filed  11-2-01;  8:45  am) 

BNJJNQ  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary,  Federal 
Aviation  Administration 

[Docl(et  No.  OST-20001-9849] 

Notice  of  Market-based  Actions  To 
Relieve  Airport  Congestion  and  Delay; 
Indefinite  Suspension  of  the  Closing 
Date  of  the  Comment  Period 

agency:  Office  of  the  Secretary,  DOT, 
Federal  Aviation  Administration,  DOT. 
ACTKNI:  Notice  to  suspend  until  further 
notice  the  closing  date  of  the  comment 
period  on  market-based  actfons  to 
relieve  airport  congestion  and  delay. 

SUMMARY:  In  a  notice  published  on 
August  21,  2001,  the  DOT  requested 
comments  on  the  possible  role, 
feasibility,  and  effectiveness  of  using 
market-based  approaches  to  relieve 
airline  flight  delays  and  congestion  at 
busy  airports.  The  comment  period  is 
scheduled  to  close  on  November  19, 
2001.  This  notice  suspends  the  closing 
date  of  the  comment  period  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Phillips,  Senior  Economic  Policy 
Advisor,  202-366-4868  or  Nancy 
Kessler,  Senior  Attorney-Advisor,  202- 
366-9301. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  21,  2001.  the  DOT  issued 
a  "Notice  of  Market-based  Actions  to 
Relieve  Airport  Congestion  and  Delay" 
(66  FR  43947,  August  21,  2001).  In  that 
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notice,  respondents  were  asked  to 
provide  comments,  information,  and/or 
data  to  address  questions  illustrative  of 
the  types  of  considerations  the 
Department  was  seeking  to  evaluate, 
regarding  how  market-based 
approaches,  as  well  as  administrative 
actions,  could  work  to  relieve 
congestion  at  busy  airports,  including 
the  design,  implementation,  and 
impacts  of  these  approaches  or  actions. 

Suspension  of  the  Closing  Date  of  the 
Comment  Period 

The  terrorist  attacks  of  September  1 1 , 
2001  on  the  World  Trade  Center  and  the 
Pentagon  caused  the  FAA  to  temporarily 
cease  all  non-military  flights  in  the 
United  States  and  required  airports  and 
airlines  to  adopt  certain  security 
measures  prior  to  the  resumption  of 
commercial  service.  In  response  to  the 
new  security  requirements  and  lowered 
passenger  demand,  several  airlines  have 
reduced  the  number  of  aircraft 
operations  below  previously  planned 
levels  throughout  the  national  airport 
system.  These  factors,  at  least  in  the 
short-run,  have  contributed  to  a 
significant  decrease  in  airport 
congestion  at  formerly  busy  airports. 

In  these  circumstances,  the 
Department  has  determined  that  it 
would  be  reasonable  and  in  the  public 
interest  to  suspend  until  further  notice 
the  closing  date  of  the  comment  period 
for  the  notice  66  FR  43947,  August  21, 
2001.  At  the  appropriate  time,  the 
Department  will  publish  an  advance 
notice  giving  the  new  closing  date  for 
comments. 

Issued  on  October  31.  2001  in  Washington. 
DC. 
Susan  McDermott, 

Deputy  Assistant  Secretary  for  Aviation  and 

International  Affairs.  Department  of 

Tran  s porta  tion . 

Louise  Maillett, 

Acting  Assistant  Administrator  for  Policy. 

Planning,  and  International  Aviation,  Federal 

Aviation  Administration. 

|FR  Doc.  01-27740  Filed  11-2-01;  8:45  am] 

BILUNO  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Natk>nal  Highway  Traffk:  Safety 
Administration 

[Docket  Number  NHTSA-200t-10e66] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  comment  on 
collections  of  information. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  National  Highway  Traffic  Safety 
Administration  (NH'TSA)  is  planning  to 
submit  the  following  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Exemption  fi-om  the  Make  Inoperative 
Prohibition,  Modifier  Identification  and 
Consumer  Notification,  OMB  Control 
Number  2127-New.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  NHTSA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection  contained  in  the 
final  rule  of  February  27,  2001  (66  FR 
12638),  "Exemption  from  the  Make 
Inoperative  Prohibition." 
DATES:  Comments  must  be  received  on 
or  before  January  4,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  number  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  U.S.  Department  of 
Transportation  Dockets.  Room  PL-401, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Please  identify  the  collection 
of  information  for  which  a  comment  is 
provided,  by  referencing  its  OMB 
Control  Number.  It  is  requested,  but  not 
required,  that  one  original  plus  two 
copies  of  the  comments  be  provided. 
The  Docket  Section  is  open  on 
weekdays  from  10:00  a.m.  to  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Dalrymple,  Telephone:  (202)  366- 
5559.  Fax:  (202)  493-2739. 
SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Businesses  that 
modify  vehicles  so  that  the  vehicles  may 
be  used  by  persons  with  disabilities. 

Title:  Exemption  for  the  Make 
Inoperative  Prohibition. 

I.  Baclcground 

On  Februarv  27,  2001  NHTSA 
published  a  final  rule  (66  FR  12638)  to 
facilitate  the  modification  of  motor 
vehicles  so  that  persons  with  disabilities 
can  drive  or  ride'in  them  as  passengers. 
In  that  final  rule,  the  agency  issued  a 
limited  exemption  from  a  statutory 
provision  that  prohibits  specified  types 
of  commercial  entities  from  either 
removing  safety  equipment  or  features 
installed  on  motor  vehicles  pursuant  to 
the  Federal  motor  vehicle  saifety 
standards  or  altering  the  equipment  or 
features  so  as  to  adversely  affect  their 
performance.  The  exemption  is  limited 
in  that  it  allows  repair  businesses  to 
modify  only  certain  types  of  Federally- 
required  safety  equipment  and  features, 
under  specified  circumstances.  The 
regulation  is  found  at  49  CFR  part  595 
Subpart  C — Vehicle  Modifications  to 
Accommodate  People  with  Disabilities. 


This  final  rule  included  two  new 
"collections  of  information,"  as  that 
term  is  defined  in  5  CFR  part  1320 
Controlling  Paperwork  Burdens  on  the 
Public:  modifier  identification  and  a 
document  to  be  provided  to  the  owner 
of  the  modified  vehicle  stating  the 
exemptions  used  for  that  vehicle  and 
any  reduction  in  load  carrying  capacity 
of  the  vehicle  of  more  than  100  kg  (220 
lbs). 

n.  Modifier  Identification 

Modifiers  who  take  advantage  of  the 
exemption  created  by  this  rule  are 
required  to  furnish  NHTSA  with  a 
written  document  providing  the 
modifier's  name,  address,  and  telephone 
number,  and  a  statement  that  the 
modifier  is  availing  itself  of  the 
exemption.  The  rule  requires: 

S595.6  Modifier  Identification 

(a)  Any  motor  vehicle  repair  business  thai 
modifles  a  motor  vehicle  to  enable  a  person 
with  a  disability  to  operate,  or  ride  as  a 
passenger  in,  the  motor  vehicle  and  intend.s 
to  avail  itself  of  the  exemption  provided  in 
49  CFR  595.7  shall  furnish  the  informalion 
specified  in  paragraphs  (a)(1)  through  (.3)  uf 
this  section  to:  Administrator.  National 
Highway  Traffic  Safety  Administration.  400 
Seventh  Street.  SW..  Washington.  DC  20.590. 

(1)  Full  individual,  partnership,  or 
corporate  name  of  the  motor  vehicle  repair 
business. 

(2)  Residence  address  of  the  motor  vehicle 
repair  business  and  State  of  incorporation  if 
applicable. 

(3)  A  statement  that  the  motor  vehicle 
repair  business  modifies  a  motor  vehicle  (o 
enable  a  person  with  a  disability  to  operate, 
or  ride  as  a  passenger  in.  the  motor  vehicle 
and  intends  to  avail  itself  of  the  exemption 
provided  in  49  CFR  595.7. 

(b)  Each  motor  vehicle  repair  business 
required  to  submit  information  under 
paragraph  (a)  of  this  se<:tion  shall  submit  the 
information  not  later  than  August  27.  2001. 
After  that  dale,  each  motor  vehicle  repair 
business  that  modifies  a  motor  vehicle  to 
enable  a  person  with  a  disability  to  operate, 
or  ride  as  a  passenger  in,  the  motor  vehicle 
and  intends  to  avail  itself  of  the  exemption 
provided  in  49  CFR  595.7  shall  submit  the 
information  required  under  paragraph  (a)  nut 
later  than  30  da\s  after  it  first  modifies  a 
motor  vehicle  to  enable  a  person  with  a 
disability  to  operate,  or  ride  as  a  passenger 
in.  the  motor  vehicle.  Each  motor  vehicle 
repair  business  who  has  submitted  require<1 
information  shall  keep  its  entry  current, 
accurate  and  compete  by  submitting  revised 
information  not  later  than  .30  days  after  (he 
relevant  changes  in  the  business  o<;cur." 

This  requirement  is  a  one-time 
submission  unless  changes  are  made  to 
the  business  as  described  in  paragraph 
(b).  NHTSA  estimates  that  there  are 
currently  400  businesses  making 
modifications  to  motor  vehicles  to 
accommodate  persons  with  disabilities. 
Of  those  400,  we  estimate  85  percent 
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will  need  to  use  the  exemptions 
provided  by  49  CFR  595.7  (340 
businesses).  We  estimate  that  the 
burden  hours  to  meet  the  requirement  of 
paragraph  (a)  will  be  a  one-time 
expenditure  of  56.8  hours  nationwide  in 
2001: 

340  businesses  x  10  minutes/business  = 
56.8  hours. 

We  estimate  the  material  cost 
associated  with  this  one-time 
submission  to  be  44  cents  per 
responding  business,  or  $149.60 
nationwide.  After  the  initial  submission 
there  will  be  an  annual  burden  for 
businesses  that  begin  using  the 
exemptions,  or  make  changes  to  the 
information  required  in  paragraph  (a). 
We  estimate  that  five  percent  of  the  340 
businesses  using  the  exemptions  (85% 
of  400)  will  experience  these  changes 
annually.  This  will  cause  an  annual 
burden  of  2.8  hours  and  $7.48  in  each 
year  after  2001. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  person 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instruction;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information:  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

We  seek  conmient  on: 

1 .  Is  our  estimate  of  400  businesses 
engaged  in  vehicle  modification  to 
accommodate  people  with  disabilities 
correct? 

2.  Are  we  correct  in  assuming  that  a 
maximum  of  85  percent  of  those  400 
businesses,  or  340  businesses,  will  need 
to  use  the  exemptions  provided  bv  49 
CFR  595.7? 

3.  Are  our  estimates  of  the  burden 
hours  and  material  cost  of  compliance 
with  49  CFR  595.6  reasonable? 

rn.  Identification  of  Which  Portions  of 
the  Exemption  Are  Being  Used 

Modifiers  who  avail  themselves  of  the 
exemptions  in  49  CFR  595.7  are 
required  to  keep  a  record,  for  each 
applicable  vehicle,  listing  which 
standards,  or  portions  thereof,  no  longer 
comply  with  the  Federal  motor  vehicle 
safety  standards  and  to  provide  a  copy 
to  the  owner  of  the  vehicle  modified 
(see  49  CFR  595.7  (b)  and  (e)  as 
published  in  the  final  rule). 


We  estimate  that: 

1.  There  are  approximately  2,300 
vehicles  modified  for  persons  with 
disabilities  per  year  by  400  businesses, 

2.  If  85  percent  of  the  400  businesses 
use  the  exemptions  provided  by  49  CFR 
595.7,  those  340  businesses  will  modify 
1955  vehicles  annually,  and 

3.  The  burden  for  producing  the 
record  required  by  49  CFR  595.7  in 
accordance  with  paragraph  (e)  for  those 
vehicles  will  be  652  hours  per  year 
nationwide. 

In  the  final  rule  we  anticipated  that 
the  least  costly  way  for  a  repair  business 
to  comply  with  this  portion  of  the  new 
rule  would  be  to  annotate  the  vehicle 
modification  invoice  as  to  the 
exemption,  if  any,  involved  with  each 
item  on  the  invoice.  The  cost  of 
preparing  the  invoice  is  not  a  portion  of 
our  burden  calculation,  as  that 
preparation  would  be  done  in  the 
normal  course  of  business.  The  time 
needed  to  aimotate  the  invoice,  we 
estimate,  is  20  minutes.  Therefore,  the 
burden  hours  for  a  full  year  are 
calculated  as: 

1,955  vehicles  x  20  minutes/vehicle  = 
651.7  hours. 

For  2001  the  burden  will  be  reduced 
because  the  rule  did  not  become 
effective  until  April  30.  Therefore,  the 
annual  burden  will  be  reduced  by  4/12 
to  217.2  hours  for  2001. 

This  burden  includes  the  calculation 
required  by  49  CFR  595.7(e)5,  but  not 
the  gathering  of  the  information 
required  for  the  calculation.  That 
information  would  be  gathered  in  the 
normal  course  of  the  vehicle 
modification.  The  only  extra  burden 
required  by  the  new  rule  is  the 
calculation  of  the  reduction  in  loading 
carrying  capacity  and  conveying  this 
information  to  the  vehicle  owner.  Again 
we  are  assuming  that  annotation  on  the 
invoice  is  the  least  burdensome  way  to 
accomplish  this  customer  notification. 

There  will  be  no  additional  material 
cost  associated  with  compliance  with 
this  requirement  since  no  additional 
materials  need  be  used  above  those  used 
to  prepare  the  invoice  in  the  normal 
course  of  business.  We  are  assuming  it 
is  normal  and  customary  in  the  course 
of  vehicle  modification  business  to 
prepare  an  invoice,  to  provide  a  copy  of 
the  invoice  to  the  vehicle  owner,  and  to 
keep  a  copy  of  the  invoice  for  five  years 
after  the  vehicle  is  delivered  to  the 
owner  in  finished  form. 

We  seek  conunent  on  whether  out 
assumptions  about  the  following  are 
reasonable: 

1.  The  document  required  by  49  CFR 
595.7(b)  and  specified  in  paragraph  (e) 


will  need  to  be  prepared  for 
approximately  1 ,955  vehicles  modified 
nationwide  per  year, 

2.  Annotation  of  each  vehicle 
modification  invoice  as  to  which 
exemptions  were  used  will  take  an 
average  of  20  minutes,  and 

3.  It  is  normal  in  the  course  of  vehicle 
modification  business  to  prepare  an 
invoice,  to  provide  a  copy  of  the  invoice 
to  the  vehicle  owner,  and  to  keep  a  copy 
of  the  invoice  for  five  years  after  the 
vehicle  is  delivered  to  the  owner  in 
finished  form. 

IV.  Summary 

The  estimated  burden  for  modifiers 
wishing  to  use  the  new  make 
inoperative  exemptions  allowed  by  49 
CFR  595.7  to  identify  themselves  to 
NHTSA  according  to  49  CFR  595.6  was 
calculated  as  follows: 

2001 

Respondents  340.0 
Responses  x  1.0 
Hrs/response  x  0.167 
2001  burden  =  56.8  hours 

and 
$/response  x  0.44  =  $149.60 

years  after  2001 

Respondents  17.0 
Responses  x  1.0 
Hrs/response  x  0.167 
2001  burden  =  2.8  hours 

and 
$/response  x  0.44  =  $7.48 

The  estimated  burden  for  preparing 
the  document  required  by  49  CFR 
595.7(b)  and  specified  in  paragraph  (e) 
was  calculated  as  follows: 

2001 

Respondents  340.0 
Av.  #  Responses  x  1.92 
Hrs/response  x  0.333 
2001  bxu-den  =  217.2  hours 

Years  after  2001 

Respondents  340.0 
Av.  #  Responses  x  5.75 
Hrs/response  x  0.167 
Annual  burden  =  2.8  hours 

Total  reporting  burden  for  2001  is:  57  + 
217  =  274  hours,  and  $149.60. 
Total  reporting  biu-den  for  years  after 
2001  is:  3  -t-  652  =  655  hours,  and  $7.48. 

Issued  on:  October  31,  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc.  01-27735  Filed  11-2-01;  8:45  am) 
BIUJNO  COOE  4«10-W-P 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34109] 

Oakdale  Traction  Corporation — 
Acquisition  and  Operation 
Exemption — Union  Pacific  Railroad 
Company 

Oakdale  Traction  Corporation  (OTC), 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  from  Union  Pacific  Railroad 
Company  (UP)  and  operate  a  1.1 2 -mile 
line  of  railroad  that  extends  between 
milepost  123.35  and  milepost  124.47,  at 
Oakdale,  Stanislaus  County,  CA 
(Oakdale  line).^ 

While  Mr.  and  Mrs.  Brichetto,  now 
OTC,  may  have  acquired  the  Oakdale 
line  on  June  27,  2001,  the  exemption 
that  provides  the  regulatory  approval  for 
this  transaction  did  not  become  effective 
until  October  23,  2001,  7  days  after  the 
filing  of  the  verified  notice  of  exemption 
by  OTC.  OTC  states  that  it  will 
commence  operating  the  Oakdale  line 
upon  receiving  its  first  request  for  rail 
service  but  not  sooner  than  October  23, 
2001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34109  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  Esq.,  208  South  LaSalle 
Street,  Suite  1890,  Chicago,  IL  60604- 
1194. 


'  According  to  the  verified  notice  of  exemption. 
|ohn  Brichetto  and  Jacqueline  Brichetto  (Mr.  and 
Mrs.  Brichetto)  acquired  the  Oakdale  line  for  rail 
use  from  I'Pby  a  quitclaim  deed  on  June  27.  2001. 
OTC  stales  that  Mr.  and  Mrs.  Brichetto  evidently 
were  unaware  of  the  requirement  that  they  needed 
Board  approval  under  49  U.S.C.  10901.  or  an 
exemption  therefrom  under  49  CFR  1150.31.  to 
acquire  the  Oakdale  line.  OTC  maintains  that,  upon 
learning  of  that  requirement.  Mr.  and  Mrs.  Brichetto 
incorporated  OTC  and  conveyed  the  Oakdale  line 
to  it.  OTC  notes  that  the  Oakdale  line  Is  the 
remaining  segment  of  a  53-mile  line  of  railroad 
formerly  owned  by  UP's  predecessor,  the  Southern 
Pacific  Transportation  Company,  that  extended 
between  Stockton,  CA.  and  Montpelier,  CA 
(Stockton-Montpelier  line).  OTC  states  that  its 
assessment  of  railroad  map  information  indicates 
that,  except  for  the  Oakdale  line,  the  Stockton- 
Montpelier  line  was  abandoned  sometime  between 
1975  and  1982. 


Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  October  29.  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

(PR  Doc.  01-27733  Filed  11-2-01;  8:45  am) 
BIUJNO  COOE  491 S-OO-P 

DEPARTMENT  OF  TRANSPORTATION 

Buraau  of  Transportation  Statistics 
[Docket  BTS-2001-10909] 

Notice  of  Raqusst  To  Ransw  the 
Approval  of  Information  Collections: 
OIMB  No.  2139-0002  and  2139-0004 
(Financial  and  Operating  Statistics  for 
IMotor  Carriers  of  Property) 

agency:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTKM:  Notice  and  request  for 
comments. 

OMB  Control  Numbers:  2139-0002 
(Form  QFR)  and  2139-0004  (Form  M). 
SUMMARY:  This  notice  aimounces  that 
the  Bureau  of  Transportation  Statistics 
(BTS)  intends  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  approval  for  two  information 
collections,  the  Quarterly  Report  of 
Class  I  Motor  Carriers  of  Property  (Form 
QFR)  and  Aimual  Report  of  Class  I  and 
Class  II  Motor  Carriers  of  Property, 
(Form  M).  The  information  collections 
are  necessary  to  ensure  that  motor 
carriers  comply  with  Bnancial  and 
operating  statistics  requirements  as 
prescribed  in  the  BTS  regulations(49 
CFR  1420).  This  notice  is  required  by 
the  Paperwork  Reduction  Act. 
DATES:  January  4.  2002. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
System  (DMS).  You  may  submit  your 
comments  by  mail  or  in  person  to  the 
Docket  Clerk.  Docket  No.  BTS-2001- 
10909.  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Room  PL-401,  Washington,  DC 
20590-0001.  The  DMS  is  open  for 
examination  and  copying,  at  the  above 
address,  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

If  you  wish  to  file  comments  using  the 
Internet,  you  may  use  the  DOT  DMS 
website  at  http://dmses.dot.gov.  Please 
follow  the  online  instructions  for 
submitting  an  electronic  comment. 
Comments  should  identify  the  docket 
number  and  be  submitted  in  duplicate. 
If  you  would  like  the  Department  to 


acknowledge  receipt  of  your  comment, 
you  must  submit  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  Docket  BTS-2001-10909.  The 
Docket  Clerk  will  date  stamp  the 
postcard  prior  to  returning  it  to  you  via 
the  U.S.  mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  R.  Robinson.  Compliance  Program 
Manager.  K-27,  Bureau  of 
Transportation  Statistics.  400  Seventh 
Street,  SW.,  Washington.  DC  20590; 
(202)  366-2984;  Fax:  (202)  366-3364;  e- 
mail:  paula.robinson@bts.gov. 
SUPPLEMENTARY  INFORMATKM: 

I.  The  Data  Collection 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35;  as  amended]  and 
5  CFR  part  1320  require  each  Federal 
agency  to  obtain  an  OMB  approval  to 
continue  an  information  collection 
activity  for  which  the  agency  received 
prior  approval.  BTS  is  seeking  OMB 
approval  for  the  following  two  BTS 
information  collection  activities  whose 
prior  OMB  approvals  are  near  the 
expiration  date: 

(1)  rj(/e;  Quarterly  Report  of  Class  I 
Motor  Carriers  of  Property.  OMB 
Control  No.  2139-0002. 

Form  No.:  BTS  Form  QFR. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Class  I  Motor  Carriers  of 
Property. 

Number  of  Respondents:  1,000  (per 
quarter). 

Estimated  Time  Per  Response:  1 .8 
hours  (27  minutes  per  quarter). 

Expiration  Date:  March  31.  2002. 

Frequency:  Quarterly. 

Total  Annual  Burden:  1 ,800  hours. 

(2)  Title:  Annual  Report  of  Class  I  and 
Class  II  Motor  Carriers  of  Property.  OMB 
Control  No.  2139-0004. 

Form  No. :  BTS  Form  M. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Class  I  and  Class  II 
Motor  Carriers  of  Property. 

Number  of  Respondents:  3.000  (per 
year). 

Estimated  Time  Per  Response:  9 
hours. 

Expiration  Date:  March  31,  2002. 

Frequency:  Annually. 

Total  Annual  Burden:  27.000  hours. 

Background  ^ 

The  Quarterly  Report  of  Class  I  Motor 
Carriers  of  Property  (Form  QFR)  and 
Aruiual  Report  of  Class  I  and  Class  II 
Motor  Carriers  of  Property  (Form  M)  are 
mandated  reporting  requirements  for 
for-hire  motor  carriers.  Motor  carriers 
required  to  comply  with  the  BTS 
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regulations  are  classified  on  the  basis  of 
their  annual  gross  carrier  operating 
revenues  (including  interstate  and 
intrastate).  Under  the  financial  and 
operating  statistics  (F&OS)  program  the 
BTS  collects  balance  sheet  and  income 
statement  data  along  with  information 
on  tonnage,  mileage,  employees, 
transportation  equipment,  and  other 
related  data.  The  data  and  information 
collected  is  made  publicly  available  and 
used  by  the  BTS  to  determine  a  motor 
carrier's  compliance  with  the  F&OS 
program  requirements  prescribed  in  the 
BTS  regulations  (49  CFR  1420).  The 
regulations  were  formerly  administered 
by  Interstate  Commerce  Commission 
(ICC)  and  later  transferred  to  the  U.S. 
Department  of  Transportation  on 
January  1, 1996.  by  the  ICC  Termination 
Act  of  1995  (the  Act),  Public  Law  104- 
88. 109  Stat.  803  (1995)  (codified  at  49 
U.S.C.  14123). 

n.  Request  for  Comments 

BTS  requests  comments  on  any 
aspects  of  these  information  collections, 
including  (1)  The  accuracy  of  the 
estimated  burden;  (2)  ways  to  enhance 
the  quality,  usefulness,  and  clarity  of 
the  collected  information;  and  (3)  ways 
to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
information  collected  including 
additional  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 


Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Docket  Management 
System  (DMS)  at  http://dmses.dot.gov. 
Please  include  the  docket  number 
appearing  in  the  heading  of  this 
document.  Acceptable  formats  include: 
MS  Word  (Versions  95  to  97),  MS  Word 
for  Mac  (Versions  6  to  8),  Rich  Text  File 
(RTF),  American  Standard  Code 
Information  Interchange  (ASCII)(TXT), 
Portable  Document  Format  (PDF),  and 
WordPerfect  (Versions  7  to  8).  The  DMS 
is  available  24  hours  each  day,  365  days 
each  year.  Electronic  submission  and 
retrieval  help  and  guidelines  are 
available  under  the  help  section  of  the 
web  site.  You  may  also  download  an 
electronic  copy  of  this  document  from 
the  DOT  Docket  Management  System  on 
the  Internet  at  http://dmses.dot.gov. 

Issued  in  Washington.  DC. 
Russell  B.  Capelle,  Jr.. 

Assistant  BTS  Director  for  Motor  Carrier 
Information,  Department  of  Transportation. 
(FR  Doc.  01-27736  Filed  11-2-01:  8:45  am) 

BILLING  CODE  4«10-FE-I> 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  25. 2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  December  5.  2001 
to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  1506-0009. 

Fonn  Number:  TD  F  90-22.1. 

Type  of  Review:  Extension. 

Title:  Financial  Recordkeeping  and 
Reporting  of  Ciurency  and  Foreign 
Financial  Accounts. 

Description:  The  Bank  Secrecy  Act, 
Public  Law  90-508,  authorizes  the 
Secretary  of  the  Treasury  to  require 
financial  institutions  and  individuals  to 
keep  records  and  file  reports  that  the 
Secretary  determines  to  have  a  high 
degree  of  usefulness  in  criminal,  tax. 
and  regulatory  matters. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institution. 

Estimated  Number  of  Recordkeepers: 
13,000,000. 

Estimated  Burden  Hours  Per 
Recordkeeping: 


Form  and/or  CFR  part 


Title 


Response  time 


IRS     Form     4789;     31     CFR     103.22(b)(1), 

103.27(a).  103.27(d),  and  103.28. 
IRS     Fomi     8362;     31     CFR     103.22(b)(2), 

103.27(a),  103.27(d),  and  103.28. 
TD  90-22.53;  31   CFR   103.22(d),   103.27(a). 

and  103.27(d). 
Customs   Form   4790;   31    CFR    103.23   and 

103.27 
TD   F   90-22.1;   31    CFR    103.24.    103.27(d). 

103.32. 


31  CFR  10325  

31  CFR  103.26  and  103.33(d)  ..v 
31  CFR  103.29  and  103.38  ... 


31  CFR  103.33:  103.33(a>-(C) 


103.33(e)-{f)  

103.33(g),  103.38 

31  CFR  103  34  and  103.38 


31  CFR  103.35  and  103.38  .. 

31  CFR  103.36:  103.36(a)&(b)(1>-<8) 

103.36(b)(9),  103.36(b)(11)  .. 


Reports  of  Transactions  in  Currency 

Reports  of  Transactions  in  Currency 

Transactions  of  Exempt  Person 

Reports  of  Transportation  of  Currency  or  Mon- 
etary Instruments. 

Report  of  Foreign  Bank  and  Finarx:ial  Ac- 
counts; and  Reports  of  Foreign  Financial 
Accounts. 

Reports  of  Transactions  with  Foreign  Agen- 
cies. 

Reports  of  Certain  Domestic  Coin  and  Cur- 
rency Transactions. 

Purcfiases  of  Bank  Ctiecks  and  Drafts.  Cash- 
ier's Checks,  Money  Orders  and  Traveler's 
Checks. 

Records  to  be  Made  and  Retained  by  Finan- 
cial InstitutkKis. 


Additional  Records  to  be  Made  and  Retained 

by  Banks. 
Additional  Records  to  be  Made  and  Retained 

by  Brokers  or  Dealers  in  Securities. 
Additional  Records  to  be  Made  and  Retained 

by  Casinos. 


5  minutes. 

19  minutes  (per  respondent),  5  minutes  (per 
recordkeeper). 

I  hour,  22  minutes. 

II  minutes. 

10  minutes  (per  respondent),  5  minutes  (per 
recordkeeper). 

1  hour. 

19  minutes  (per  respondent),  5  minutes  (per 

recordkeeper). 
7  hours,  30  minutes. 


50  hours. 

16  hours. 
12  hours. 
100  hours. 

100  hours. 

100  hours. 

7  hours,  30  minutes. 
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Form  and/or  CFR  part 

Title 

Response  time 

103  36(c)  103  38 ..... 

4  fwurs. 

31  CFR  103  37  and  103.38 

Additional  Records  to  be  Made  and  Retained 
by  Currency  Dealers  and  Exchangers. 

Nature  of  Records  and  Retention  Period  

Special  Rules  or  Casinos 

Administrative  Rulirigs 

16  hours. 

31  CFR  103.38  

31  CFR  103.64,  103.36(b)(10).  and  103.38  

31  CFR  103  81-87     

100  hours. 
1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  10,942.392  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Himt. 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-27649  Filed  11-2-01;  8:45  am] 
BUJJNQ  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Revisw; 
Comment  Request 

October  25,  2001. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  5,  2001 
to  be  assiu«d  of  consideration. 

Internal  Revenue  Service  (IRS) 

OAffl  Number:  1545-1612. 

Regulation  Project  Number:  REG- 
209830-96  Final. 

Type  of  Review:  Extension. 

Title:  Estate  and  Gift  Tax  Marital 
Deduction. 

Description:  The  information 
requested  in  regulation  section 
20.2056(b)-7(d)(3)(ii)  is  necessary  to 
provide  a  method  of  estates  of  decedents 
whose  estate  tax  returns  were  due  on  or 
before  February  18. 1997,  to  obtain  an 
extension  of  time  to  make  the  qualified 
terminable  interest  property  (QTIP) 
election  under  section  2056(b)(7)(B)(v). 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-27650  Filed  11-2-01;  8:45  am] 

■LLMOCOOE  4O0-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Ravanue  Sarvica 

Propoaad  Collection;  Comment 
Raquaat  for  Notica  96-52 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Ciurently,  the  IRS  is  soliciting 
comments  concerning  Notice  98-52, 
Cash  or  Deferred  Arrangements; 
Nondiscrimination. 

DATES:  Written  comments  should  be 
received  on  or  before  January  4,  2002  to 
be  assiired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  notice  should  be  directed 
to  Carol  Savage,  (202)  622-3945, 
Internal  Revenue  Service,  room  5242, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cash  or  Deferred  Arrangements; 
Nondiscrimination. 

OMB  Number:  1545-1624. 

Notice  Number:  Notice  98-52. 

Abstract:  This  notice  provides 
guidance  to  plan  administrators,  plan 
sponsors,  etc.,  regarding 
nondiscriminatory  safe  harbors  with 
respect  to  Internal  Revenue  Code 
sections  401(k)(12)  and  401(m)(ll).  as 
amended  by  the  Small  Business  Job 
Protection  Act  of  1996.  The  safe  harbor 
provisions  pertain  to  the  actual  deferral 
percentage  test  and  the  actual 
contribution  percentage  test  for  cash  or 
deferred  arrangements  and  for  defined 
contribution  plans.  To  take  advantage  of 
the  safe  harbor  provisions,  plan 
sponsors  must  amend  their  plans  to 
reflect  the  new  law  and  must  provide 
plan  participants  with  an  annual  notice 
describing  the  benefits  available  under 
the  plan. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
cxirrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Time  Per  Respondent:  1 
hour,  20  minutes. 

Estimated  Total  Annual  Burden 
Hours:  80,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  29,  2001. 
Garrick  R.  Shear, 
fflS  Reports  Clearance  Officer. 
IFR  Doc.  01-27741  Filed  11-2-01;  8:45  am] 
BIUING  CODE  4S30-01-P 


Monday, 
November  5,  2001 


Part  n 

Environmental 
Protection  Agency 

Office  of  Environmental  Justice  Small 
Grants  Program — Application  Guidance  FY 
2002;  Notice 


55986 


Federal  Register /Vol.  66,  No.  214 /Monday,  November  5,  2001 /Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7097-5] 

Office  Of  Environmental  Justice  Small 
Grants  Progran>— Application 
Guidance  FY  2002 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  guidance  outlines  the 
purpose,  goals,  and  general  procedures 
for  application  and  award  under  the 
Tiscal  Year  (FY)  2002  (October  1.  2001- 
September  30,  2002)  Environmental 
Justice  Small  Grants  Program.  For  FY 
2002.  the  EPA  will  make  available 
approximately  $1,500,000  in  grant  funds 
to  eligible  organizations  (pending 
availability  of  funds);  $500,000  of  this 
amount  is  available  for  Superfund 
projects  only. 

DATES:  The  application  must  be 
delivered  by  close  of  business  Friday, 
February  21.  2002  to  your  appropriate 
EPA  regional  office  (listed  in  section  UI) 
or  postmarked  by  midnight  Friday, 
February  21.2002. 

ADDRESSES:  For  specific  application 
delivery  please  contact  the  appropriate 
EPA  regional  office  listed  in  section  III. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Lewis,  Senior  Program  Analyst, 
EPA  Office  of  Enviroimiental  Justice, 
(202) 564-0152. 

SUPPt-EMENTARY  INFORMATION: 

This  Guidance  Includes  the  Following 

I.  Scope  and  Purpose  of  the  Environmental 

Justice  Small  Grants  Program 
n.  Eligible  Applicants  and  Activities 
III.  Application  Requirements 
rV.  Process  for  Awarding  Grants 

V.  Expected  Time-frame  for  Reviewing  and 

Awarding  Grants 

VI.  Project  Period  and  Final  Reports 

VII.  Fiscal  Year  2003  Environmental  justice 
Small  Grants  Program 

Appendix  A:  Standard  Forms  424  and  424A 

and  Completed  Sample  Forms 
Appendix  B:  Copy  of  40  CFR  30.27 

"Allowable  Costs' 
Appendix  C:  Guidance  on  Lobbying 

Restrictions 
Appendix  D:  Tips  on  Preparir^g  an 

Application 
Appendix  E:  State  Single  Points  of  Contact 
Appendix  F:  Additional  Government 

Application  Forms  , 

Translations  Available  I 

The  Spanish  translation  of  this  application 
is  found  at  the  back  of  this  document.  Please 
note  the  forms  are  translated  into  Spanish  but 
MUST  be  completed  in  English. 


I.  Scope  and  Purpose  of  the  OEJ  Small 
Grants  Program 

The  purpose  of  this  grant  program  is  to 
provide  flnancial  assistance  to  eligible 
community  groups  (i.e..  community-based/ 
grassroots  organizations,  churches,  or  other 
nonpront  organizations  with  a  focus  on 
community-based  issues)  and  federally 
recognized  tribal  governments  that  are 
working  on  or  plan  to  carry  out  projects  to 
address  environmental  justice  issues. 
Preference  for  awards  will  be  given  to 
community-based/grassroots  organizations 
that  are  working  on  local  solutions  to  local 
environmental  problems.  Funds  can  be  used 
to  develop  a  new  activity  or  substantially 
improve  the  quality  of  existing  programs  that 
have  a  direct  impact  on  affected 
communities.  All  awards  will  be  made  in  the 
form  of  a  grant  not  to  exceed  one  year. 

Background 

In  its  1992  report.  "Environmental  Equity: 
Reducing  Risk  for  All  Communities."  the 
EPA  found  that  minority  and/or  low-income 
populations  may  experience  higher  than 
average  exposure  to  toxic  pollutants  than  the 
general  population.  The  EPA  established  the 
Office  of  Environmental  Justice  (OEJ)  in  1992 
to  help  these  communities  identify  and 
assess  pollution  sources,  to  implement 
environmental  awareness  and  training 
programs  for  affected  residents,  and  to  work 
with  community  stakeholders  to  devise 
strategies  for  environmental  improvements. 

In  )une  of  1993.  OE]  was  delegated  granting 
authority  to  solicit,  select,  supervise,  and 
evaluate  environmental  justice-related 
projects,  and  to  disseminate  information  on 
the  projects'  content  and  effectiveness.  Fiscal 
year  (FY)  1994  marked  the  first  year  of  the 
OE)  Small  Grants  Program.  The  chart  below 
shows  how  the  grant  monies  have  been 
distributed  since  FY  1994. 


Fiscal  Year 

Amount 
($) 

Numl)er 

of 
Awards 

1994 

500.000 
3,000.000 
2,800.000 
2.700,000 
2.500.000 
1.455.000 

899.000 
1.300.000 

71 

1995 

175 

1996 

152 

1997 

139 

1998 

123 

1999 

95 

2000 

2001  

61 
79 

How  Does  EPA  Define  Environmental  Justice 
Under  the  Envimnmental  Justice  Small 
Grants  Program? 

Environmental  justice  is  the  fair  treatment 
and  meaningful  involvement  of  all  people 
regardless  of  race,  color,  national  origin, 
culture,  education,  or  income  with  respect  to 
the  development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  treatment 
means  that  no  one  group  of  people,  including 
racial,  ethnic,  or  socioeconomic  groups, 
should  bear  a  disproportionate  share  of  the 
negative  enviroiunental  consequences 
resulting  from  industrial,  municipal,  and 
commercial  operations  or  the  execution  of 
federal,  state,  local,  and  tribal  environmental 
programs  and  policies.  Meaningful 


involvement  means  that:  (1)  Potentially 
affected  community  residents  have  an 
appropriate  opportunity  to  participate  in 
decisions  about  a  proposed  activity  that  will 
affect  their  environment  and/or  health;  (2) 
the  public's  contribution  can  influence  the 
regulatory  agency's  decision;  (3)  the  concerns 
of  all  participants  involved  will  be 
considered  in  the  decision-making  process; 
and  (4)  the  decision-makers  seek  out  and 
facilitate  the  involvement  of  those  potentially 
affected. 

n.  Eligible  Applicants  and  Activities 

A.  Who  May  Submit  Applications  and  May 
Applicants  Submit  More  Than  One? 

Any  affected,  non-profit  community 
organization'  or  federally  recognized  tribal 
govenunent  may  submit  an  application  upon 
publication  of  this  solicitation.  Applicants 
must  be  non-profit  to  receive  these  federal 
funds.  State-recognized  tribes  or  indigenous 
peoples'  organizations  can  apply  for  grant 
assistance  if  they  meet  the  definition  of  a 
nonprofit  organization.  "Non-profit 
organization"  means  any  corporation,  trust, 
association,  cooperative,  or  other 
organization  that:  (1)  Is  operated  primarily 
for  scientific,  educational,  service,  charitable, 
or  similar  purposes  in  the  public  interest;  (2) 
is  not  organized  primarily  for  profit;  and  (3) 
uses  its  net  proceeds  to  maintain,  improve, 
and/or  expand  its  operations.  Non-profit 
status  may  be  demonstrated  through 
designation  by  the  Internal  Revenue  Service 
as  a  501(c)  organization  or  evidence  that  a 
state  recognizes  the  organization's  non-profit 
status.  While  state  and  local  governments 
and  academic  institutions  are  eligible  to 
receive  grants,  preference  will  be  given  to 
non-profit,  community-based/grassroots 
organizations  and  federally  recognized  tribal 
govenmients.  Preference  may  be  given  to 
those  organizations  that  have  not  received 
previous  grants  under  the  Environmental 
justice  Small  Grants  Program.  Individuals  are 
not  eligible  to  receive  grants. 

The  Environmental  Justice  Small  Grants 
Program  is  a  competitive  process.  To  prevent 
preferential  treatment  to  any  single  potential 
applicant,  the  Agency  will  offer  training  and/ 
or  conference  calls  on  grant  application 
guidelines.  We  encourage  you  to  participate 
so  that  you  can  have  your  questions 
amswered  in  a  public  forum.  Call  your 
Regional  office  to  inquire  about  the 
scheduled  dates  of  the  special  training  and 
conference  calls. 

The  EPA  will  consider  only  one 
application  per  applicant  for  a  given  project. 
Applicants  may  submit  more  than  one 
application  if  the  applications  are  for 
separate  and  distinct  projects  or  activities. 
Applicants  that  previously  received  small 
grant  funds  may  submit  an  application  for  FY 
2002.  Every  application  for  FY  2002  is 
evaluated  based  on  the  merit  of  the  proposed 
project  in  comparison  to  other  FY  2002 
applications.  Past  performance  may  be 
considered  during  the  ranking  and  evaluation 
process  for  those  applicants  who  have 
received  previous  grants. 


>  As  a  r«!sult  of  the  Lobbying  Disclosure  Act  of 
1995.  EPA  (and  other  federal  agencies)  may  not 
award  grants  to  non-profit.  501(c)(4)  organizations 
that  engage  in  lobbying  activities. 
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B.  What  Types  of  Projects  Are  Eligible  for 
Funding? 

While  there  are  many  applications 
submitted  from  community  groups  for 
equally  worthwhile  projects,  the  EPA  is 
emphasizing  the  need  for  two  types  of 
projects,  multimedia  and  research. 
Multimedia  projects  address  pollution  in 
more  than  one  environmental  medium  (e.g.. 
air.  water,  etc.).  Projects  which  are  research- 
oriented  and  specific  to  hazardous 
substances  are  considered  for  funding 
available  under  the  Comprehensive 
Environmental  Response.  Com[>ensation  and 
Liability  Act  (CERCLA).  This  Act  is  often 
referred  to  as  "Superfund."  With  the 
exception  of  grants  awarded  with  Superfund 
appropriations,  the  Office  of  Environment 
Justice  Small  Grants  Program  awards  grants 
on  a  multi-media  basis. 

Focus  Area  for  Bonus  Points 

The  Office  of  Environmental  Justice  which 
manages  the  Agency's  national  grants 
program  would  like  to  elicit  grant 
applications  in  two  specific  areas.  The  Office 
has  asked  the  National  Environmental  Justice 
Advisory  Council  to  hold  two  public 
meetings  focusing  on:  (a)  Fish  consumption, 
water  quality,  and  environmental  justice;  an^ 
(b)  innovative  technologies  for  pollution 
prevention.  Thus,  as  a  result,  we  are 
encouraging  applicants  to  focus  their  projects 
on  one  of  these  two  topics  and  will  add  up 
to  ten  (10)  bonus  points  for  applications 
concerning  one  of  these  two  topics. 

To  be  considered  for  funding,  the 
application  must  meet  the  criteria  under 
either  Item  1  or  Item  2  below: 

1.  Multi-Media  Requirements  (use  two) 

Recipients  of  these  funds  must  implement 
projects  that  address  pollution  in  more  than 
one  environmental  medium  (e.g.,  air,  water). 
To  show  evidence  of  the  breadQi  of  the 
project's  scope,  the  application  must  identify 
at  least  two  environmental  statutes  that  the 
project  will  address.  To  be  eligible  for 
funding,  your  project  must  include  activities 
outlined  in  the  following  environmental 
statutes: 

A.  Statutes 

(1)  Clean  Water  Act.  section  104(b)  (3): 
conduct  and  promote  the  coordination  of 
research,  investigations,  experiments, 
training,  demonstration,  surveys,  and  studies 
relating  to  the  causes,  extent,  prevention, 
reduction,  and  elimination  of  water 
pollution. 

(2)  Safe  Drinking  Water  Act.  section 
1442(b)  (3):  develop,  expand,  or  carry  out  a 
program  (that  may  combine  training, 
education,  and  employment)  for  occupations 
relating  to  the  public  health  aspects  of 
providing  safe  drinking  water. 

(3)  Solid  Waste  Disposal  Act.  section 
8001(a):  conduct  and  promote  the 
coordination  of  research,  investigations, 
exi>eriments.  training,  demonstrations, 
surveys,  public  education  programs,  and 
studies  relating  to  solid  waste  (e.g. ,  health 
and  welfare  effects  of  exposiue  to  materials 
present  in  soUd  waste  and  methods  to 
eliminate  such  effects). 

(4)  Clean  Air  Act,  section  103(b)  (3): 
conduct  research,  investigations. 


experiments,  demonstrations,  surveys,  and 
studies  related  to  the  causes,  effects 
(including  health  and  welfare  effects),  extent, 
prevention,  and  control  of  air  pollution. 

(5)  Toxic  Substances  Control  Act,  section 
10(a):  conduct  research,  development, 
monitoring,  public  education,  training, 
demonstrations,  and  studies  on  toxic 
substances. 

(6)  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act.  section  20(a):  conduct 
research,  development,  monitoring,  public 
education,  training,  demonstrations,  and 
studies  on  pesticides. 

(7)  Marine  Protection.  Research,  and 
Sanctuaries  Act.  section  203:  conduct 
research,  investigations,  experiments, 
training,  demonstrations,  surveys,  and 
studies  relating  to  the  minimizing  or  ending 
of  ocean  dumping  of  hazardous  materials  and 
the  development  of  alternatives  to  ocean 
dumping. 

B.  Goals  for  Multi-Media  Projects 

In  addition  to  the  requirements  outlined 
above,  the  application  must  also  include  a 
description  of  how  an  applicant  plans  to 
meet  at  least  two  of  the  three  program  goals 
listed  below.  See  section  III  "Application 
Requirements"  for  more  details. 

(1)  Identify  necessary  improvements  in 
communication  and  coordination  among  all 
stakeholders,  including  existing  community- 
based/grassroots  organizations  and  local, 
state,  tribal,  and  federal  environmental 
programs.  Facilitate  communication  and 
information  exchange,  and  create 
partnerships  among  stakeholders  to  address 
disproportionate,  high  and  adverse 
environmental  exposure  (e.g..  worksho(>s. 
awareness  conferences,  establishment  of 
community  stakeholder  committees); 

(2)  Build  commimify  capacity  to  identify 
local  environmental  justice  problems  and 
involve  the  community  in  the  design  amd 
implementation  of  activities  to  address  these 
concerns.  Enhance  critical  thinking,  problem- 
solving,  and  active  participation  of  affected 
communities.  (E.g.,  train-the-trainer 
programs). 

(3)  Enhance  community  understanding  of 
environmental  and  public  health  information 
systems  and  generate  information  on 
pollution  in  the  community.  If  appropriate, 
seek  technical  experts  to  demonstrate  how  to 
access  and  interpret  public  environmental 
data  (e.g..  Geographic  Information  Systems 
(CIS).  Toxic  Release  Inventories  (TRI)  and 
other  databases). 

2.  Requirements  for  Research  Grants  Funded 
Under  CERCLA 

Recipients  of  these  funds  must  implement 
projects  that  are  specifically  research 
oriented  and  specific  to  hazardous 
substances.  The  EPA's  grant  regulations 
define  "research"  as  "systematic  study 
directed  toward  fuller  scientific  knowledge 
or  understanding  of  the  subject  studied."  40 
CFR  30.2(dd).  The  EPA  has  interpreted 
"research"  to  include  studies  that  extend  to 
socioeconomic,  institutional,  and  public 
policy  issues  as  well  as  the  "natural" 
sciences.  Your  research  project  MUST  meet 
the  following  criteria: 


A.  Eligibility 

(1)  CERCLA.  section  311(c)  authorizes  EPA 
to  fund  research  grants.  Therefore.  Superfund 
grants  can  only  be  awarded  when  the  project 
is  of  a  research  nature.  Research  must  relate 
to  the  detection,  assessment,  and  evaluation 
of  the  effects  on  and  risks  to  human  health 
from  hazardous  substances  and  the  detection 
of  hazardous  substances  in  the  environment. 

(2)  Applicants  must  demonstrate  that  the 
research  project  relates  to  "hazardous 
substances"  as  that  term  is  defined  by 
CERCLA  101  (14).  There  is  a  list  of  hazardous 
substances  at  40  CFR  302.4  which,  while  not 
exclusive,  does  provide  useful  guidance. 

(3)  Research  funded  under  CERCLA  311(c) 
cannot  relate  to  petroleum  products  excluded 
from  the  definition  of  hazardous  substances 
found  at  CERCLA  101(14). 

(4)  The  project  must  be  of  a  research  nature 
only,  i.e.,  survey,  research,  collecting  and 
analyzing  data  which  will  be  used  to  expand 
scientific  knowledge  or  understanding  of  the 
subject  studied.  Research  projects,  however, 
need  not  be  limited  to  academic  studies. 
Projects  which  expand  the  scientific 
knowledge  or  understanding,  of  a 
community,  alxiut  hazardous  substances 
issues,  that  effect  their  community,  can  be 
funded  as  E]  Su(>erfund  grants. 

(5)  The  project  cannot  carry  out  training 
activities,  other  than  training  in  research 
techniques.  In  other  words  (lERCLA  311(c) 
research  projects  cannot  be  designed  as 
outreach,  technical  assistance,  or  public 
education  activities. 

(6)  The  project  can  include  conferences 
only  if  the  purpose  of  the  conference  is  to 
present  research  results  or  to  gather  research 
data. 

B.  Goal  for  Research  Projects 

In  addition  to  the  special  research 
requirements  for  Superfund  grants  under 
tiikCLA  outlined  above,  the  application 
must  include  a  description  of  how  the 
research  projects  can  serve  as  models  for 
other  communities  when  confronted  with 
similar  problems.  See  section  III 
"Application  Requirements"  for  more  details. 

Please  Note 

(1)  If  your  project  includes  scientific 
research  and/or  data  collection,  you  must  be 
prepared  to  submit  a  Quality  Assurance  Plan 
(QAP)  to  your  EPA  Project  Officer  prior  to  the 
beginning  of  the  research.  Multi  media 
projects  may  also  require  a  Quality 
Assurance  Plan. 

(2)  CERCLA  grants  are  financed  with 
Superfund  appropriations  and  must  be 
limited  to  research  grants  under  CERCLA 
311(c).  Do  not  propose  projects  which 
include  activities  under  the  "multi-media" 
authorities  described  in  section  J.  above,  to 
carry  out  a  Superfund  research  project. 

The  issues  discussed  alrave  may  be  defined 
differently  among  applicants  from  various 
geographic  regions,  including  areas  outside 
the  continental  U.S.  (Alaska,  American 
Samoa.  Guam.  Hawaii.  Puerto  Rico,  and  the 
U.S.  Virgin  Islands).  Each  application  should 
define  its  issues  as  they  relate  to  the  specific 
project.  The  narrative/work  plan  must 
include  a  succinct  explanation  of  how  the 
project  may  serve  as  a  model  in  other  settings 
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and  how  it  addresses  a  high-priority 
environmental  justice  issue.  The  degree  to 
which  a  project  addresses  a  high-priority 
environmental  justice  issue  will  vary  and  is 
defined  by  applicants  according  to  their  local 
environmental  justice  concerns. 

C.  How  Muc/i  Money  May  Be  Requested,  and 
Are  Matching  Funds  Required? 

The  ceiling  in  federal  funds  for  an 
individual  grant  is  $20,000.  Applicants  are 
not  required  to  provide  matching  funds. 

D.  Are  There  Any  Restrictions  on  the  Use  of 
the  Federal  Funds? 

Yes.  EPA  grant  funds  can  only  be  used  for 
the  purposes  set  forth  in  the  grant  agreement, 
and  be  consistent  with  the  statutory  authority 
for  the  award.  Grant  funds  from  this  program 
cannot  be  used  for  matching  funds  for  other 
federal  grants,  lobbying,  or  intervention  in 
federal  regulatory  or  adjudicatory 
proceedings.  In  addition,  the  recipient  may 
not  use  these  federal  assistance  funds  to  sue 
the  federal  government  or  any  other 
government  entity.  Refer  to  40  CFR  30.27, 
entitled  "Allowable  Costs"  (see  Appendix  B). 
The  scop>e  of  environmental  justice  grants 
may  not  include  construction,  promotional 
items  (e.g..  T-shirts,  buttons,  hats),  and 
furniture  purchases. 

m.  Application  Requirements 

A.  What  Is  Required  for  Applications? 

Proposals  from  eligible  organizations  musf 
have  the  following: 

1.  Application  for  Federal  Assistance  (SF 
424)  the  official  form  is  required  for  all 
federal  grants  that  requests  basic  information 
about  the  grantee  and  the  proposed  project. 
The  applicant  must  submit  the  original 
application,  and  one  copy,  signed  by  a 
person  duly  authorized  by  the  governing 
board  of  the  applicant.  Please  complete  part 
10  of  the  SF  424  form,  "Catalog  of  Federal 
Domestic  Assistance  Number"  with  the 
following  information:  66.604 — 
Environmental  Justice  Small  Grants  Program. 
See  Appendix  A  for  a  copy  of  this  form  and 

a  completed  sample. 

2.  The  Federal  Standard  Form  (SF  424A) 
and  budget  detail,  which  provides 
information  on  your  budget.  For  the  purposes 
of  this  grant  program,  complete  only  the  non 
shaded  areas  of  SF  424A.  See  Appendix  A  for 
a  copy  and  completed  sample  of  a  budget 
detail.  Budget  figures/ projections  should 
support  your  work  plan/narrative.  The  EPA 
portion  of  each  grant  will  not  exceed 
$20,000.  Therefore,  your  budget  should 
reflect  this  limit  on  federal  funds. 

3.  A  narrative/work  plan  of  the  proposal  is 
not  to  exceed  five  pages.  Applications  may 
not  be  considered  if  they  exceed  five  single 
pages.  A  narrative/work  plan  describes  the 
applicant's  proposed  project.  The  pages  of 
the  work  plan  must  be  letter  size  (SV2  x  11 
inches),  with  normal  type  size  (12  characters 
per  inch),  and  at  least  1'  margins. 

The  narrative/work  plan  is  one  of  the  most 
important  aspects  of  your  application  and 
(assuming  that  all  other  required  materials 
are  submitted)  will  be  used  as  the  primary 
basis  for  affection.  Work  plans  must  be 
submitte)Aa&4ollows: 

a.  A  one  page  summary  that: 


•  Identifies  the  environmental  justice 
issue(s)  to  be  addressed  by  the  project; 

•  Identifies  the  Environmental  Justice 
community/target  audience; 

•  Identifies  the  environmental  Statutes/ 
Acts  addressed  by  the  project;  and 

•  Identifies  the  program  goal  that  the 
project  will  meet  and  how  it  will  meet  them. 

b.  A  concise  introduction  that  states  the 
nature  of  the  organization  (i.e.,  how  long  it 
has  been  in  existence,  if  it  is  incorporated,  if 
it  is  a  network,  etc.),  how  the  organization 
has  been  successful  in  the  past,  purposes  of 
the  project,  the  environmental  justice 
community/target  audience,  projects 
completion  plans/time  frames,  and  expected 
results.  * 

c.  A  concise  project  description  that 
describes  how  the  applicant  is  community- 
based  and/or  plans  to  involve  the  target 
audience  in  the  project  and  how  the 
applicant  plans  to  meet  at  least  two  of  the 
three  program  goals  outlined  in  Section  IIB: 
"Environmental  Justice  Small  Grants 
Program  Goals."  Additional  credit  will  not  be 
given  for  projects  that  fulfill  more  than  two 
goals. 

d.  A  conclusion  discussing  how  the 
applicant  will  evaluate  and  measure  the 
success  of  the  project,  including  the 
anticipated  benefits  and  challenges  in 
implementing  the  project. 

e.  An  appendix  with  resumes  of  up  to  three 
key  personnel  who  will  be  significantly 
involved  in  the  project. 

4.  Letter(s)  of  commitment.  If  your 
proposed  project  includes  the  significant 
involvement  of  other  community 
organizations,  your  application  must  include 
letters  of  commitment  bnm  these 
organizations. 

Applications  that  do  not  include  the 
information  listed  above  in  items  1-3  and 
item  4,  if  applicable,  will  not  be  considered 
for  an  award. 

Please  note:  Your  application  to  this  EPA 
program  may  be  subject  to  your  state's 
intergovernmental  review  process  and/or  the 
consultation  requirements  of  section  204, 
Demonstration  Cities  and  Metropolitan 
Development  Act.  Aieck  with  your  state's 
Single  Point  of  Contact  to  determine  your 
requirements.  Some  states  do  not  require  this 
review.  Applicants  from  American  Siamoa, 
Guam,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands  should  also  check  with  their  Single 
Point  of  Contact.  A  list  of  the  states  Single 
Point  of  Contact  is  provided  in  Appendix  E 
and  you  may  also  call  your  EPA  regional 
contact  (listed  below)  or  EPA  Headquarters 
Grants  Policy,  Information  and  Training    - 
Branch  at  (202)  564-5325  for  additional 
information.  Federally  recognized  tribal 
govenmients  are  not  required  to  comply  with 
this  procedure. 

B.  When  and  Where  Must  Applicatibns  be 
Submitted? 

The  applicant  must  submit/mail  one 
signed  original  application  with  required 
attachments  and  one  copy  to  the  primary 
contact  at  the  EPA  regional  office  listed 
below.  The  application  must  be  delivered  by 
close  of  business  Friday.  February  21,  2002 
to  your  appropriate  EPA  regional  office 
(listed  below)  or  postmarked  by  midnight 


Friday,  February  21,  2002.  Contact  your 
regional  office  for  a  copy  of  the  application 
guidance. 

Regional  Contact  Names  and  Addresses 

Region  1    Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Primary  Contact:  Ronnie  Harrington  (617) 
918-1703,  hanington.veronica@epa.gov, 
USEPA  Region  1  (SAA),  1  Congress 
Street— 11th  Floor,  Boston,  MA  02203- 
0001 

Secondary  Contact:  Pat  O'Leary  (617)  565- 
3834,  oleary.pat@epa.gov 

Region  2    New  Jersey,  New  York,  Puerto 
Rico,  U.S.  Virgin  Islands 

Primary  Contact:  Natalie  Loney  (212)  637- 
3639,  loney.natalie@epa.gov.  USEPA 
Region  2,  290  Broadway,  26th  Floor. 
New  York,  NY  10007 

Secondary:  Terry  Wesley  (212)  637-3576. 
Wesley.  terry@epa  .gov 

Region  3    Delaware,  District  of  Columbia, 
Maryland,  Pennsylvania,  Virginia,  West 
Virginia 

Primary  Contact:  Reginald  Harris  (215)  814- 
2988.  hanis.reginald@epa.gov,  USEPA 
Region  3  (3DA00),  1650  Arch  Street, 
Philadelphia,  PA  19103-2029 

Region  4    Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee 

Primary  Contact:  Gloria  Love  (404)  562-9672, 
love.gloria@epa.gov  USEPA  Region  4,  61 
Forsyth  Street,  Atlanta.  GA  30303-8960 

Secondary:  Cynthia  Peurifoy  (404)  562-9649. 
peurifoy.cynthia@epa.gov 

Region  5    Illinois.  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin 

Primary  Contact:  Margaret  Millard  (312)  353- 
1440,  millard.margaret@epa.gov,  USEPA 
Region  5  (T-165),  77  West  Jackson 
Boulevard,  Chicago.  IL  60604-3507 

Secondary:  Karla  Owens  (312)  886-5993, 
owens.karla@epa.gov 

Region  6    Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas 

Primary  Contact:  Nelda  Perez  (214)  665- 
2209,  perez.nelda@epa.gov,  USEPA 
Region  6,  Fountain  Place,  12th  Floor, 
1445  Ross  Avenue  (RA-D),  Dallas,  Texas 
75202-2733 

Secondary  Contact:  Olivia  Balandran  (214) 
•665-7257,  balandran.olivia-r@epa.gov 

Region  7    Iowa,  Kansas,  Missouri,  Nebraska 

Primary  Contact:  March  Runner  (913)  551- 

7898  or  1-800-223-0425, 

Tunner.march@epa.gov,  USEPA  Region 

7.  901  North  5th  Street  (ECORA),  Kansas 

City.  KS  66101 
Secondary  ConUct:  Althea  Moses  (913)  551- 

7649  or  1-800-223-0425, 

moses.althea@epa.gov 

Region  8    Colorado.  Montana.  North  Dakota. 
South  Dakota.  Utah,  Wyoming 

Primary  Contact:  Nancy  Reish  (303)  312- 
6040,  reish.nancy@epa.gov,  USEPA 
Region  8  (8ENF-EJ),  999  18th  Street, 
Suite  500,  Denver,  CO  80202-2466 

Secondary:  Jean  Belille  (303)  312-6556, 
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belille.jean@epa  .gov 

Region  9    Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Guam 

Primary  Contact:  Willard  Chin  (415)  744- 
1204,  chin.willard@epa.gov.  USEPA 
Region  9  (A-2-2),  75  Hawthorne  Street, 
San  Francisco,  CA  94105 

Secondary:  EJ  Information  Line  (415)  744- 
1565 

Region  10    Alaska,  Idaho,  Oregon, 
Washington 

Primary  Contact:  Victoria  Plata  (206)  553- 
8580,  plata.victoria@epa.gov,  USEPA 
Region  10  (CEJ-163).  1200  Sixth  Avenue. 
Seattle,  WA  98101 

Secondary:  Mike  Letoumeau  (206)  553-1687, 
letoumeau.mike@epa.gov 

TV.  Process  For  Awarding  Grants 

A.  How  Will  Applications  be  Reviewed? 

The  EPA  regional  offices  will  review, 
evaluate,  and  select  grant  recipients. 
Applications  will  be  screened  to  ensure  that 
they  meet  all  eligible  activities  and 
requirements  described  in  Sections  II  and  III. 
Applications  will  be  disqualified  if  they  do 
not  meet  these  eligibility  standards. 
Applications  will  also  be  evaluated  by 
regional  review  panels  based  on  the  criteria 
outlined  below. 

1.  Threshold  Criteria.  Applications  that 
propose  projects  that  are  inconsistent  with 
the  EPA's  statutory  authority  or  the  goals  for 
the  program  are  ineligible  for  funding  and 
will  not  be  evaluated  and  ranked.  Regional 
offices  will  contact  applicants  whose 
proposals  do  not  meet  the  threshold 
requirements  to  determine  whether  the 
proposal  can  be  revised  to  meet  the  threshold 
requirements. 

2.  Evaluation  Criteria.  Proposals  will  be 
ranked  using  the  following  criteria: 

a.  Responsiveness  of  the  Work  plan  to 
Environmental  Justice  issues  affecting  the 
community  to  be  served. 

b.  Effectiveness  of  the  project  design. 

c.  Clarity  of  the  Measures  of  Success. 

d.  Qualifications  of  Project  Staff. 

e.  Bonus  points  for  projects  from  focus  area 
topics. 

B.  How  Will  the  Final  Selections  be  Made? 

After  the  individual  projects  are  reviewed 
and  ranked,  the  EPA  regional  officials  will 
compare  the  best  applications  and  make  final 
selections.  Additional  factors  that  the  EPA 
will  take  into  account  include  geographic 
and  socioeconomic  balance,  diverse  nature  of 
the  projects,  cost,  and  projects  whose  benefits 
can  be  sustained  after  the  grant  is  completed. 
Regional  Administrators  will  select  the  final 
grants. 

Please  note  that  this  is  a  very  competitive 
grant's  program.  Limited  funding  is  available 
and  many  grant  applications  are  expected  to 


be  received.  Therefore,  the  Agency  cannot 
fund  all  applications.  If  your  project  is  not 
funded,  a  listing  of  other  EPA  grant  programs 
may  be  found  in  the  Catalog  of  Federal 
Domestic  Assistance.  This  publication  is 
available  on  the  internet  at  www.cdfa.gov  and 
at  local  libraries,  colleges,  or  universities. 

C.  How  Will  Applicants  be  Notified? 

After  all  applications  are  received,  the 
regional  EPA  offices  will  mail 
acknowledgments  to  applicants  in  their 
regions.  Once  applications  have  been 
recommended  for  funding,  the  EPA  Regions 
will  notify  the  finalists  and  request  any 
additional  information  necessary  to  complete 
the  award  process.  The  finalists  will  be 
required  to  complete  additional  government 
application  forms  prior  to  receiving  a  grant, 
such  as  the  EPA  Form  SF-424B 
(Assurances — Non-Construction  Programs) 
and  EPA  Form  5700-48,  the  Certification 
Regarding  Debarment,  Suspension,  and  Other 
Responsibility  Matters.  The  federal 
government  requires  all  grantees  to  certify 
and  assure  that  they  will  comply  with  all 
applicable  federal  laws,  regulations,  and 
requirements.  The  EPA  Regional 
Environmental  Justice  Coordinators  or  their 
designees  will  notify  those  applicants  whose 
projects  are  not  selected  for  funding. 

V.  Expected  Time-Frame  For  Revieiving  and 
Awarding  Grants 

October  30,  2001     FY  2002  OEJ  Small  Grants 
Program  Application  Guidance  is 
available  and  published  in  the  Federal 
Register. 

November  5,  2001  to  February  15,  2002 
Eligible  grant  recipients  develop  and 
complete  their  applications. 

February  21,  2002    Applications  must  be 
delivered  by  close  of  business  Friday. 
February  21.  2002  to  your  appropriate 
EPA  regional  office  (listed  in  section  III) 
or  postmarked  by  midnight  Friday, 
February  21,  2002. 

February  22,  2002  to  April  29,  2002  EPA 
regional  program  officials  review  and 
evaluate  applications  and  select  grant 
finalists 

April  30,  2002  to  July  26,  2002     Applicants 
will  be  contacted  by  the  Region  if  their 
July  26,  2002  application  is  being 
considered  for  funding.  Additional 
information  may  be  required  from  the 
finalists,  as  indicated  in  section  IV.  The 
EPA  regional  grant  offices  process  grants 
and  make  awards. 

September  26,  2002    EPA  expects  to  release 
the  national  announcement  of  the  FY 
2002  Environmental  Justice  Small  Grant 
Recipients. 

VI.  Project  Period  and  Final  Reports 

Activities  must  be  completed  and  funds 
spent  within  the  time  frame  specified  in  the 


grant  award,  usually  one  year.  Project  start 
dates  will  depend  on  the  grant  award  date 
(most  projects  begin  in  August  or  September). 
The  recipient  organization  is  responsible  for 
the  successful  completion  of  the  project.  The 
recipient's  project  manager  is  subject  to 
approval  by  the  EPA  project  officer. 
However,  the  EPA  may  not  identify  any 
particular  person  as  the  project  manager. 

All  recipients  must  submit  final  reports  for 
EPA  approval  within  ninety  (90)  days  of  the 
end  of  the  project  period.  Specific  report 
requirements  (e.g..  Final  Technical  Report 
and  Financial  Status  Report)  will  be 
described  in  the  award  agreement.  The  EPA 
will  collect,  review,  and  disseminate 
grantees'  final  reports  to  serve  as  model 
programs. 

For  further  information  about  this  program, 
please  visit  the  EPA's  web  site  at 
www.epa.gov/oeca/ej/  or  call  our  hotline  at 
1-800-962-6215  (available  in  Spanish). 

Vn.  Fiacal  Year  2003  Environmental  Justice 
Small  Grants  Program 

A.  How  Can  I  Receive  Information  on  the 
Fiscal  Year  2003  (October  1,  2002  to 
September  30.  2003)  Environmental  Justice 
Small  Grants  Program? 

If  you  wish  to  be  placed  on  the  national 
mailing  list  to  receive  information  on  the  FY 
2003  Environmental  Justice  Small  Grants 
Program,  email  your  request  along  with  your 
name,  organization,  address,  and  phone 
number  to  lewis.sheila@epa.gov  or  mail  your 
request  along  with  your  name,  organization, 
address,  and  phone  number  to:  U.S. 
Environmental  Protection  Agency, 
Environmental  Justice  Small  Grants  Program 
(2201A),  FY  2003  Grants  Mailing  List,  Ariel 
Rios  Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20460,  1  (800)  962- 
6215. 

If  you  wish  to  receive  information  on  local 
Environmental  Justice  programs,  you  may 
mail  or  email  your  request  along  with  your 
name,  organization,  address,  and  phone 
number  to  the  appropriate  regional  office 
listed  in  this  application. 

Thank  you  for  your  interest  in  our  Small 
Grants  Program  and  we  wish  you  luck  in  the 
application  process. 

Barry  E.  Hill, 

Director.  Office  of  Environmental  lustice. 

Appendix  A — Standard  Forms  424  and 
424A 

Grant  Application  Packages  are  available 
on  http://www.epa.gov/ogd/hqgrant/  in 
Adobe  pdf  format  or  WordPerfect  format.  To 
view  the  pdf  file,  you'll  need  the  Adobe 
Acrobat  plug-in  for  your  browser. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


i.UAIk&U(Uililltb 


i.BATefteCEtVg6BV 

STATE 


Applicant  Identifier 


State  Application  Identifier 


TTTPETSFlDBHBSiCfr 

Application 

O  ConatructkMi 

D  Non-Constniction 


Preapplication 
D      ConstructhNi 

D    Non-Construction 


4.bATeMeeive&BV 

FEDERAL  AGENCY 


Federal  IdenSISer 


5.  APPLICANT  INFORMATION 


Organizational  UnK. 


Legal  Name: 

Address  (give  city,  county,  state,  and  zip  code) 


Name  and  telephone  number  of  the  person  to  be  contacted  on  matters  involving  this 
application  (give  area  code) 


TYPE  OF  APPLICANT:  (enter  appropriate  letter  here) 


i.  iM^LtytA  ib^NtlPl&ATION  (EIN): 


DD 


8.  TyPt  bt  APPLICATION: 

O    New        n    Continuation  D     Revision 

If  Revision,  enter  appropnaie  leneitsl  in  box(es) 


A  Increase  Award 
C  Increase  Duration 
Ortier  Specify 


B  Decrease  Awar( 
D  Decrease  Duration 


d 


A  State  H   Independent  School  District 

B  County  I  State  Controlled  Institution  of  Higher  Learning 

C  Municipal  J  Pnvate  University 

D  Township  K  Indian  Thbe 

E  Interstate  L  Individual 

F  Intermunicipal  M  Profit  Organization 

G  Special  District  N.  Other  (Speafy) 


9.  NAME  OF  FEDERAL  AGENCY: 


Tr-5EgCRiPTi7rTFnT75F7SPPn<5wTfTPR5jECr 


10.  CAT.ALOC  OF  FEDERAL  DOMESTIC  ASSISTANCE  NIMBER: 

DQ.  nan 


TTTLE 


ii.  aAEAS  AFFECTED  BY  PROJECT  (Cities,  counties,  states,  etcIT 


DISTRICT  OF: 


T3-p??5R5SEffW5jECTr 

Start  Date 


End  Date 


a   Applicant: 


b   Protect 


IS.  Estimated  Funding: 


a   Federal 


b  Applicant 


c   State 


d   Local 


e   Other 


16. 


IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER 
12372  PROCESS? 


a    YES    THIS  PREAPPLICATION/APPLICATION  WAS  MADE  AVAILABLE 

TO  THE  STATE  EXECUTIVE  ORDER  12372  PROCESSES  FOR 

ON 

DATE 


REVIEW 


b  NO   D  PROGRAM  IS  NOT  COVERED  BY  EO  12372 

n  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 
REVIEW 


f  Program  Income 


TOTAL 


17.  IS  THE  APPLICANT  OEUNQUENT  ON  ANY  FEDERAL  DEBT? 

D  YES       If-Yes"  attach  an  explanation  D  NO 


xplanati 


U.  T6  TkE  fteST  Of  lntV  kM6WL£66e  AW  BELieP.  ALL  bATA  IM  THIS  AWJ&ATW^;W«APPUCAT»M  AftE  TftUfi  AM6  tt>kk^tl  ThE CSCDBBJT— 

HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COHVLY  WITH  THE         ATTACHED  ASSURANCES  IF 

THE  ASSISTANCE  IS  AWARDED. 

a  Typed  Name  of  Authorized  Reprasenlative  |  b  Tide  |  c  Telephone  Number 


d   Signature  of  Auttxxized  Representative 


e   Date  Signed 


Previous  Ediuons  Not  Usable 

Standard  Forni  424  (REV  7-97) 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 

Prescribed  by  0MB  Crojlar  A-102 
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INSTRUCTIONS  FOR  THE  SF  424 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information    Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papero/ork  Reduction  Project  (0348-0043),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET.  SEND  IT  TO  THE 
ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  face  sheet  for  pre-applications  and  applications  submitted  for  Federal  assistance.  It  will  be  used  by  Federal 
agencies  lo  obtain  applicant  certification  that  States  which  have  esublished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the 
program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 

I 

2. 

3. 
4. 


9 


10. 


Self-explanatory. 


Etitiy: 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  &  applicant's  control  number  (if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number    If  for  a 
new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary  organizational 
unit  which  will  undertake  the  assistance  activity, 
complete  address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on  matters 
related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as  assigned 
by  the  Intemal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  letter(s)  in 
the  space(s)  provided: 

"New"  means  a  new  assistance  award. 

_      "Continuation"  means  an  extension  for  an  additional 

funding/budget  period  for  a  project  with  a  projected 

completion  date. 

"Revision"  means  any  change  in  the  Federal 

Government's  financial  obligation  or  contingent  liability 

from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State 
counties,  cities). 

13.  Self  explanatory. 

14.  List  the  applicant's  Congressional  District  and  any  District(s) 
affected  by  the  program  or  project. 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
funding^udget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar  change  to  an 
existing  award,  indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are  included,  show  breakdown  on 
an  attached  sheet.  For  multiple  program  funding,  use  totals 
and  show  breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of  Contact 
(SPOC)  for  Federal  Executive  Order  1 2372  to  determine 
whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized  representative.  Categories 
of  debt  include  delinquent  audit  disallowances,  loans  and 
taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the  applicant. 
A  copy  of  the  governing  body's  authorization  for  you  to  sign 
this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the  application.) 


appii 


Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


1 1 .  Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 

program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropnate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  twrden  for  this  collection  of  Information  is  estimated  to  average  180  minutes  per  response,  including  Ume  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collections  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  induding  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Proiect  (034d4X)44),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET.  SEND  IT  TO  THE 
ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by 
function  or  activity.  Sections  A,  B.  C,  and  D  should  include 
budget  estimates  for  the  whole  project  except  when  applying  for 
assistance  which  required  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case,  Section  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  dass 
categories  show  in  Lines  a  -  k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4,  Columns  (a)  and 

(b) 

For  applications  pertaining  to  a  single  federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not 
requiring  a  functional  or  activity  breakdown,  enter  on  Line  1 
under  Column  (a)  the  catalog  program  title  and  the  catak}g 
number  in  Column  (b). 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter 
the  catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  actwity,  enter  the  catalog  program  title 
on  each  line  in  Column  (a)  and  the  respecth/e  catalog  number 
on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  wtiere  one  or 
more  programs  require  a  breakdown  by  function  or  acth/ity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  Is  used,  the  first 
page  should  provide  the  summary  totals  by  progranris. 

Lines  1-4,  Columns  (c)  through  (g). 

For  new  applications,  leave  Columns  (c)  and  (d)  blank.  For 
each  line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (0, 
and  (g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns  blank    Enter  in 
columns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  anK>unt(s)  in  Column  (g)  should  be  the 
sum  of  anKHjnts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  deaease  of  non-Federal  funds   In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (0.  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f) 

Line  5  •  Show  the  totals  for  all  columns  used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  ttw 
same  programs,  functions,  and  activities  shown  on  Lines  1  -  4, 
Column  (a).  Section  A   When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function,  or  activity,  fill  in  the  total  requirements 
for  funds  (both  Federal  and  non-Federal)  by  object  dass 
categories. 

Lines  6a-i  -  Show  the  totals  of  Lines  6  a  to  6h  in  each  column. 

Line  6j  -  Show  the  anrKMjnt  of  indirect  cost. 

Line  6k  •  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5).  Line  6k,  shoukJ  be  the  same  as  the  total 
shown  in  Section  A,  Column  (g),  Line  5    For  supplenr>ental 
grants  and  changes  to  grants,  the  total  anwunt  of  the  increase 
or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section  A.  Columns  (e)  and 
(0  on  Lir)e  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  t>e  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
nan-ative  statement  the  nature  and  source  of  income.  The 
estiniated  amount  of  program  income  may  be  considered  by  the 
federal  grantor  agency  in  determining  the  total  arTKXint  of  the 
grant 

Section  C.  Non-Federal-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  •  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made  by  the 
applicant. 

Column  (c)  •  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency   Applicants  which  are  a  State  or  State 
agency  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c).  and  (d). 

Line  12  •  Enter  the  total  for  each  of  Columns  (b)-(e).  The 
amount  in  Column  (e)  should  be  equal  to  the  amount  on  Line  5, 
Column  (0,  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  •  Enter  the  amount  of  cash  from  all  other  sources 
needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  •  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of 
Federal  funds  which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in  years). 
This  section  need  not  be  completed  for  revisions  (amendntents, 
changes,  or  supplements)  to  funds  for  ttie  current  year 

If  more  than  four  lines  are  needed  to  list  ttie  program  titles, 
submit  additional  schedules  as  necessary. 

Line  20  •  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 


Section  F.  Other  Budget  Infonnation 


Line  21  •  Use  this  space  to  explain  amounts  for  individual  direct 
object-dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal 
grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  In  effect  during  the 
funding  period,  the  estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

Line  23  •  Provide  any  other  explanations  or  comments  deemed 
necessary. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


1.  TYPE  OF  SUBMISSION 

Application 

a  Construction 

D  Non-Construction 


2.  DATE  SUBMITTEO 

2J^on^ 


Applicant  Identifier 


Praapplication 
D     ConstntcUon 

D    Non- 
Construction 


3.  DATE  RECEIVED  BY 
STATE 


4.  DATE  RECEIVED  BY 
FEDERAL  AGENCY 


Stat*  Application  ktontifi^ 
Federal  MMtiflSr 


5.  APPUCANT  INFORMATION 


Legal  Name: 

G.W.  Doe  Community  Center 


Organizational  Unit 


AddtMS  (give  city,  county,  state,  and  zip  code): 

111  Anystreet 
Town,  Ohio  00000 


Nam*  and  t*l*phon*  i 
irtvotving  ttiis  appli< 

(ill'X 


6.  EMPLOYER  IDENTIFICATION  (EIN): 


1         2     -     3 


b*r  of  ttt*  p*fson  to  tw  contact*d  on  matt»r» 
(giv*  area  cod*) 


ANT:  (enter  appropriat*  Mlar  h*r*) 
H.  ■ftBend*nt  School  District 


il*d  Institution  of  Higtwr 


8.  TYPE  OF  APPUCATION: 

a    New        D   Continui 


If  Revision,  enter  approp 


A.  Increase  A' 
C.  Increase  Du 
Other  Specify: 


10.  CATALOG  OF  FEDERAL  DOMl 
NUMBER: 


□  □- 

EnvironmwitaiJi 
TITLE:  Grants  Progrwn 
12.  AREAS  AFFECTED  BY  PROJECT  (cities,  counties, 
etc.): 

City  of  Town,  Ohio 


14.  CONGRESSIONAL 
DISTRICT  OF: 


13.  PROPOSED  PROJECT: 
0«01/01 


Start  Date 

o«rai/oi 


End  Dale 
05ni/02 


a.  Applicant: 


02 


b.   rra|9Ct 

01,02,03 


IS.  Eslimatsd  Funding: 


a.  Federal 


b.  Applicant 


c.  Stale 


d.  Local 


*.  Other 


14,9M 


IS.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 

OftOER  I 

12372  PROCESS?  ' 

a.  YES.  THIS  PREAPPUCATKNVAPPUCATION  WAS  MADE  AVAILABLE 
TO  THE  STATE  EXECUTIVE  ORDER  12372  PROCESSES  FOR 
REVIEW  ON: 


DATE 


isnone 


b.  NO.     D  PROGRAMS  NOT  COVERED  BY  E.0. 12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 
REVIEW 


f.  PfOflnwH  Income 


g.  TOTAL 


14,MS 


17.  IS  THE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  D^T7 
D  YES       Hnres"  attach  an  aKplanatton.  O  NO 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  ANb  teU^F  JUi.  DATA  M  THIS  APPUCATIOWPREAPPUCATION  ARE  TRUE  AND  CORRECT.  THT 

DOCUMBIT  HAS  BEEN  OtILY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WILL  COMPLY  WITH 
THE         ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Typed  Name  of  AuttwifaBdReyreeewlaMv^ 
G.W.Ooe 


b.  TMe: 
ExscuHve  Director 


c  T*l*ptM>n*  Number 
(111)000-0000 


e.  DaleSign*d~ 
2/1 5W1 


Signature  ovAuttiorlaad  Reprasenlatlve 

9.  ID.  ®o. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


2.  DATE  SUBMITTED 

2/20/01 


Applicant  identifier 


1.  TYPE  OF  SUBMISSION 

Application 

n  Construction 


D 


Non-Construction 


Preapplication 
G      Construction 

n     Non- 
Construction 


3.  DATE  RECEIVED  BY 
STATE 


State  Application  Identifier 


4.  DATE  RECEIVED  BY 
FEDERAL  AGENCY 


Federal  Identifier 


5,  APPLICANT  INFORMATION 


Legal  Name: 

G.W.  Doe  Community  Center 


Organizational  Unit: 


Address  (give  city,  county,  state,  and  zip  code): 

111  Anystreet 
Town,  Ohio  00000 


Name  and  telephone  numl)er  of  the  person  to  t>e  contacted  on  matters 
involving  this  application  (give  area  code) 

G.W.  Doe 

(111)000-0000 


6    EMPLOYER  IDENTIFICATION  (EIN): 


TYPE  OF  APPLICANT:  (enter  appropriate  letter  here) 


QQ  -QQCDQCZiaE 


8.  TYPE  OF  APPLICATION: 

D    New         D    Continuatioa 


D     Revisio» 


A.  State 

H.  Independent  School  District 

B.  County 

1.  State  Controlled  Institution  of  Higher 
Learning 

C.  Municipal 

J.  Private  University 

D.  Township 

K.  Indian  Trit>e 

E.  Interstate 

L.  Individual 

If  Revision,  enter  appropriate  letter(s) in  bo]((cs): 


DD 


F.  Intermunicipat  M.  Profit  Organization 

6.  Special  District  N.  Other  (Specify): 


.\.  Increase  .Award 
C  increase  Duratipn 
Other  Specify:        ^ 


B.  Decrease  Award 
D.  Decrease  DuratiDB . 

,- •  r  4    I — L^ — 


9.  NAME  OF  FIDERAL  AGENCY  : 


FtDEILAL  DOMESTIC  AS^STANfCl      ^ 


to.  (  Al  AIOG  OF 
MMBER: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT; 
Town  Water  Quality  Project 


Environmental  Justice  Small 
TITLE:  Grants  Program 


12.  AREAS  AFFECTED  BY  PROJECT  (cities,  counties,  sUtes, 
etc.): 

City  of  Town,  Ohio 


13.  PROPOSED  PROJECT: 
06/01/01 


14.  CONGRESSIONAL 
DISTRICT  OF: 


Start  Date 
06/01/01 


End  Date 
05/31/02 


a.  Applicant: 


02 


b.  Project 
01.02,03 


15.  Estimated  Funding: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


14,958 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 

ORDER 
12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE  AVAILABLE 
TO  THE  STATE  EXECUTIVE  ORDER  12372  PROCESSES  FOR 
REVIEW  ON: 


DATE 


12/20/95 


b.  NO.     a  PROGRAM  IS  NOT  COVERED  BY  E.O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 
REVIEW 


f.  Program  Income 


g.  TOTAL 


14,958 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
a  YES        If  "Yes"  attach  an  explanation.  D  NO 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT.  THE 

DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH 
THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Typed  Name  of  Authorized  Representative. 
G.  W.  Doe 


b.  Title: 
Executive  Director 


c.  Telephone  Numt>er 
(111)000-0000 


d.  Signature  of  Authorized  Representative 


e.  Date  Signed 
2/15/01 
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Budget  Detail 


I.  Personnel: 

0.5  FTE  Community  Out- 
reach Worlcer  O$10.00/ 
hour  

0.2  FTE  Project  Coordinator 
©$12.00/hour 

0.2  FTE  Office  Manager 
©$7  00/hour 


Total 


II.  Fringe  Benefits  at  17%: 
0.5  FTE  Community  Out- 
reach Worker 

0.2  FTE  Project  Coordinator 
0.2  FTE  Office  Manager  


Total 


III.  Travel:  Local  Travel 
©$0.26/mile 

IV.  Equipment:  Audio  Visual 
and  Projector  Rental  Type- 
writer/PC   


V.  Supplies: 

Paper 

Pencils/Pens 
Folders  


Total 


VI.  Other:  Printing,  Postage, 
Telephone  

VII  Contractual:  XYZ  Engineer- 
ing Company ; 

Grand  total  


$3,400.00 
1,400.00 
1,000.00 


5,800  00 


578.00 
238.00 
170.00 


986.00 


600.00 
2,223.00 


250.00 
100.00 
150.00 


500.00 


1,700.00 
3,149.00 


14,958.00 


Appendix  B— 40  CFR  30.27  "Allowable 
Costs" 


frit 


(Code  of  Federal  Regulations)  (Title  40. 

Volume  1,  Part  1  to  49] 
[Revised  as  of  July  1,  2000] 

From  the  U.'S.  Government  Printing  Office 
via  GPO  Access 
[CITE:  40CFR30.271  [Page  31ll 
TITLE  40— PROTECTION  OF 

ENVIRONMENT 
CHAPTER  I— ENVIRONMENTAL 

PROTECTION  AGENCY 

PART  30— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS. 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS— Table  of  Contents 

Subpart  C — Post-Award  Requirements 

130.27    Allowable  co«U. 

(a)  For  each  kind  of  recipient,  there  is 
a  set  of  Federal  principles  for 
determining  allowable  costs. 
Allowability  of  costs  shall  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  entity 
inoirring  the  costs.  Thus,  allowability  of 
costs  incurred  by  State,  local  or 
federally-recognized  Indian  tribal 


governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Governments."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  Tlie 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
with  the  provisions  of  appendix  E  of  45 
CFR  part  74,  "Principles  for  determining 
Costs  Applicable  to  Research  and 
Development  Under  Grants  and 
Contracts  with  Hospitals."  The 
allowability  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31.  In 
addition,  EPA's  annual  Appropriations 
Acts  may  contain  restrictions  on  the  use 
of  assistance  funds.  For  example,  the 
Acts  may  prohibit  the  use  of  funds  to 
support  intervention  in  Federal 
regulatory  or  adjudicatory  proceedings. 
Tb)  EPA  will  limit  its  participation  in 
the  salary  rate  (excluding  overhead) 
paid  to  individual  consultants  retained 
by  recipients  or  by  a  recipient's 
contractors  or  subcontractors  to  the 
maximum  daily  rate  for  level  4  of  the 
Executive  Schedule  unless  a  greater 
amount  is  authorized  by  law. 
(Recipient's  may,  however,  pay 
consultants  more  than  this  amount.) 
This  limitation  applies  to  consultation 
services  of  designated  individuals  with 
specialized  skills  who  are  paid  at  a  daily 
or  hourly  rate.  This  rate  does  not 
include  transportation  and  subsistence 
costs  for  travel  performed;  recipients 
will  pay  these  in  accordance  with  their 
normal  travel  reimbursement  practices. 
Contracts  with  firms  for  services  which 
are  awarded  using  the  procurement 
requirements  in  this  part  are  not 
affected  by  this  limitation. 

Appendix  C — Guidance  on  Lobb3riiig 
Restrictions 

The  purpose  of  this  guidance  is  to  remind 
nonprofit  organizations,  universities,  and 
other  non-government  recipients  of  EPA 
grants  2  that,  with  very  limited  exceptions, 
you  may  not  use  Federal  grant  funds  or  your 
cost-sharing  funds  to  conduct  lobbying 
activities.  The  restrictions  on  lobbying  are 
explained  in  Office  of  Management  and 


Budget  (OMB)  Circular  No.  A-21,  "Cost 
Principles  for  Educational  Institutions,"  61 
F.R.  20880  (May  8, 1996),3  and  OMB  Circular 
No.  A-122,  "Cost  Principles  for  Nonprofit 
Organizations;  'Lobbying'  Revision,"  49  F.R. 
18260  (April  27, 1984).  As  a  recipient  of  EPA 
funds,  you  must  be  aware  of  and  comply 
with  these  restrictions.* 

The  general  objective  of  the  restrictions  is 
to  prohibit  the  use  of  appropriated  funds  for 
lobbying,  publicity,  or  propaganda  purposes 
designed  to  support  or  defeat  legislation.  The 
restrictions  do  not  affect  the  normal  sharing 
of  information  or  lobbying  activities 
conducted  with  your  own  funds  (so  long  as 
they  are  not  used  to  match  the  grant  funds). 

Unallowable  Lobbying  Activities 

Under  Circulars  A-21  and  A-122,  the  costs 
of  the  following  activities  are  unallowable: 

(1)  Contributions,  endorsements,  publicity 
or  similar  activities  intended  to  influence 
Federal,  State  or  local  elections,  referenda, 
initiatives  or  similar  processes. 

(2)  Direct  and  indirect  financial  or 
administrative  support  of  political  parties, 
campaigns,  political  action  committees,  or 
other  organizations  created  to  influence 
elections.  Recipients  may  help  collect  and 
interpret  information.  These  efforts  must  be 
for  educational  purposes  only,  however,  and 
cannot  involve  political  party  activity  or 
steps  to  influence  an  election. 

(3)  Attempts  to  influence  the  introducing, 
passing,  or  changing  of  Federal  or  State 
legislation  through  contacts  with  members  or 
employees  of  Congress  or  State  legislatures, 
including  attempts  to  use  State  and  local 
officials  to  lobby  Congress  or  State 
legislatures.  For  example,  you  may  not 
charge  a  grant  for  your  costs  of  sending 
information  to  Members  of  Congress  to 
encourage  them  to  take  a  particular  action. 
Also  prohibited  are  contacts  with  any 
government  official  or  employee  to  influence 
a  decision  to  sign  or  veto  Federal  or  State 
legislation.  The  restriction  does  not  address 
lobbying  at  the  local  level. 

(4)  Attempts  to  influence  the  introducing, 
passing,  or  changing  of  Federal  or  State 
legislation  by  preparing,  using,  or 
distributing  publicity  or  propaganda,  i.e., 
grass  roots  lobbying  efforts  to  obtain  group 
action  by  members  of  the  public,  including 
attempts  to  affect  public  opinion  and 
encourage  group  action.  For  example,  the 
costs  oLprinting  and  distributing  to  members 


^  The  term  "grant"  as  used  in  this  guidance  refers 
to  grants  and  cooperative  agreements. 


^Grants  awarded  before  May  8. 1996,  are  subject 
to  the  previous  version  of  Circular  No.  A-21,  but 
the  provisions  on  lolibying  have  remained 
essentially  unchanged. 

*  This  guidance  does  not  address  the  restrictions 
on  lobbying  contained  in  40  CFR  Part  34.  the  EPA 
regulations  implementing  section  319  of  Pub.L.  No. 
101-121,  known  as  "the  Byrd  Amendment," 
generally  prohibit  recipients  of  Federal  grants, 
contracts,  and  loans  from  using  Federal  funds  for 
lobbying  the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection  with  a 
specific  grant,  contract,  or  loan.  Part  34  includes 
detailed  certification  and  disclosure  requirements. 
This  guidance  also  does  not  address  section  18  of 
the  Lobbying  Disclosure  Act  of  1995.  Pub.  L.  No. 
104-65,  which  provides  that  organizations 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engage  in  lobbying  activities  are 
not  eligible  for  Federal  grants  or  loans. 
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of  the  public  or  the  media  a  report  produced 
under  a  grant,  if  intended  to  influence 
legislation,  are  unallowablo.' 

(5)  Attending  legislative  sessions  or 
committee  hearings,  gathering  information 
about  legislation,  and  similar  activities,  when 
intended  to  support  or  prepare  for 
unallowable  lobbying. 

Exceptions 

There  are  three  exceptions  to  this  list  of 
unallowable  lobbying  activities  in  Circulars 
A-21  and  A-122.  These  exceptions  do  not 
necessarily  make  the  cost  of  tbese  activities 
allowable;  they  make  the  costs  potentially 
allowable.  Allowability  will  be  determined 
based  on  whether  the  costs  in  a  particular 
case  are  reasonable,  necessary,  and  allocable 
to  the  grant. 

The  first  exception  is  for  technical  and 
factual  (not  advocacy)  presentation  to 
Congress,  a  State  legislature,  member,  or 
staff,  on  a  topic  directly  related  to 
performance  of  the  grant,  in  response  to  a 
request  (not  necessarily  in  writing)  from  the 
legislative  body  or  individual.  For  requests 
that  are  not  made  in  writing,  recipients 
should  make  a  note  for  their  files 
documenting  the  requests.  The  information 
presented  must  be  readily  available  and 
deliverable.  Costs  for  travel,  hotels,  and 
meals  related  to  the  presentation  are 
generally  unallowable  unless  related  to 
testimony  at  a  regularly  scheduled 
Congressional  hearing  at  the  written  request 
of  the  chairperson  or  ranking  minority 
member  of  the  congressional  committee. 

The  second  exception  is  for  actions 
intended  .to  influence  State  legislation  in 
order  to  directly  reduce  the  actual  cost  of 
performing  the  Federal  grant  project  or  to 
protect  the  recipient's  authority  to  perform 
the  project.  The  exception  does  not  apply  to 
actions  intended  merely  to  shift  costs  from 
one  source  to  another.  For  example,  in 
response  to  Federal  funding  cutbacks,  a 
Federally-funded  recipient  lobbies  for  State 
funds  to  replace  or  reduce  the  Federal  share 
of  project  costs  for  next  year.  The  cost  of  that 
lobbying  activity  would  not  be  allowable 
because  its  purpose  is  not  to  directly  reduce 
the  actual  cost  of  performing  the  work  but 
merely  to  shift  &t)m  Federal  fimding  to  State 
funding. 

Finally,  Circulars  A-21  and  A-122  allow 
lobbying  costs  if  they  are  specifically 
authorized  by  law. 

Indirect  Cost  Rate 

When  you  seek  reimbursement  for  indirect 
costs  (overhead),  you  must  identify  your  total 
lobbying  costs  in  your  indirect  cost  rate 
proposal  so  that  the  Government  can  avoid 
subsidizing  lobbying.  This  is  consistent  with 
the  circulars'  requirement  of  disclosure  of  the 


^Circular  A-122  addresses  public  information 
service  costs  that  do  not  relate  to  lotibying. 
Attachment  B  to  the  Circular,  at  paragraph  36, 
makes  allowable,  with  prior  approval  of  the  Federal 
agency,  costs  associated  with  pamphlets,  news 
releases  and  other  forms  of  information  services  if 
their  purpose  is:  to  inform  or  instruct  individuals, 
groups  or  the  general  public;  to  interest  individuals 
or  groups  in  participating  in  a  service  program  of 
the  recipieul:  or  to  disseminate  the  results  of 
sponsored  and  non-sponsored  activities. 


costs  spent  on  all  unallowable  activities.  This 
requirement  is  necessary  so  that  when  the 
Government  calculates  the  amount  of  an 
organization's  indirect  costs  that  it  will  pay. 
It  does  not  include  the  costs  of  unallowable 
activities  that  the  organization  happens  to 
count  as  indirect  costs 

Enforcement 

In  cases  of  improper  lobbying  with  grant 
funds,  EPA  may  recover  the  misspent  money, 
suspend  or  terminate  the  grant,  and  take 
action  to  prevent  the  recipient  from  receiving 
any  Federal  grants  for  a  certain  period.  Your 
project  officer  is  available  to  handle  any 
questions  or  concerns. 

Appendix  D — ^Tips  on  preparing  an 
Environmental  Justice  Grant 
Application 

This  information  is  intended  to  help  you 
put  together  a  competitive  proposal  for  the 
Environmental  Protection  Agency's  (EPA) 
Environmental  )ustice  Small  Grants  Program. 
Please  read  the  Application  Guidance 
carefully — this  document  is  intended  to 
enhance  not  replace  the  official  FY  02 
Guidance. 

•  Target  your  audience  carefully 
Identify  a  specific  group  or  community  to 

work  with  to  develop  a  program  that  will 
give  the  highest  return  for  your  dollars 
invested. 

•  Build  partnerships  and  alliances 
You  are  strongly  encouraged  to  enlist 

project  involvement  from  community  groups 
with  similar  or  related  goals  and  secure  their 
conunitment  of  services  and/or  dollars.  Be 
sure  to  document  this  by  obtaining  letter(s} 
of  commitment  for  your  application.  Initiate 
the  partnerships  early  in  your  planning,  since 
building  alliances  can  take  time  and  effort. 

•  Do  some  homework 

Allow  time  to  review  the  literature  on 
environmental  justice  issues  both  within  EPA 
and  the  community  you  work  in  or  with. 
Find  out  what  materials  exist  on  the  subject 
and  the  procedures  you  are  planning  to 
include  in  your  work  plan.  Use  this 
information  to  back  up  your  project  plans  or 
to  explain  how  your  group  activities  are 
unique  and/or  creative. 

•  Develop  a  project  evaluation  technique 
Define  as  carefully  and  precisely  as 

possible  what  you  want  to  achieve  with  this 
project  and  how  you  will  test  its  success.  Ask 
yourself:  "what  do  you  expect  to  be  different 
once  the  project  is  complete?"  Outline  a  plan 
you  will  use  to  measure  the  success  of  your 
activities/project. 

•  Develop  a  timeline  or  project 
accomplishinent  schedule 

List  the  major  tasks  that  you  will  complete 
to  meet  the  goals  of  the  project.  Break  these 
broad  goals  into  smaller  tasks  and  lay  them 
out  in  a  schedule  over  the  twelve  months  of 
the  grant  period.  Determine  and  identify  in 
the  proposal  the  total  estimated  cost  for  each 
task.  You  may  estimate  this  cost  by  the 
number  of  personnel,  materials,  and  other 
resources  you  will  need  to  carry  out  the 
tasks. 

•  Develop  a  project  budget  with  the  federal 
portion  up  to  $15,000  for  non-Superfund  or 
$20,000  for  Superfund  projects 

The  EPA  portion  of  this  grant  should  not 
exceed  $15,000  for  non-Superfund  or  $20,000 


for  Superfund  projects.  Divide  your  budget 
into  categories  such  as  personnel  salaries/ 
fringe  benefits,  travel,  equipment,  supplies, 
contract  costs,  other. 

•  Stay  within  the  format 

This  makes  it  easier  for  the  reviewer  to 
read  and  therefore,  understand  your  work 
plan.  Please  refer  to  the  application 
requirements  (pages  7-9). 

•  Communicate  the  nature  of  your  project 
accurately,  precisely,  and  concisely. 

Describe  exactly  what  you  propose  to  do, 
how  you  are  going  to  do  it,  when  you  are 
going  to  do  it,  who  will  benefit,  and  how  you 
will  know  you  are  successful.  Indicate  not 
only  what  you  propose  but  what  expertise 
your  group  has  for  completing  the  project 
(include  resumes). 

Evaluation  of  Your  Proposal 

Your  proposal  will  be  evaluated  by  a 
committee  of  EPA  Headquarters  and  Regional 
environmental  justice  personnel  of  diverse 
personal  and  professional  backgrounds.  Final 
selection  is  based  on  a  variety  of  factors, 
including  geographic  and  socioeconomic 
balance,  diversity,  cost  of  the  project  and 
how  well  the  partnership  benefits  can  be 
sustained  after  the  grant  is  completed.  Below 
are  some  common  strengths  and  weaknesses 
we  see  in  proposals. 

Common  Strengths 

•.  Project  proposal  developed  solidly  from 
within  the  community. 

•  Broad  based  community  supptort  for  a 
project  that  has  the  potential  to  positively 
affect  local  people. 

•  Project  identifies  established  community 
advisory  board  or  community  group  who  will 
be  involved  in  the  project. 

•  Good  partnership  with  industry, 
community,  and  environmental  groups.  Good 
coordination  with  a  variety  of  community 
groups. 

•  Proposal  does  a  good  job  of  outlining  a 
complex  problem  and  approach  to  solving 

it — does  not  overlook  any  major  issues  or  key 
players. 

•  Clear  identification  and  background 
description  of  population  to  be  served. 

•  Proposal  identifies  specific  outputs, 
target  accomplishments,  and  estimated 
budgets  for  each  goal,  and  target  dates  for 
completion. 

•  Proposed  project  builds  on  existing 
projects  or  programs. 

•  The  scope  of  the  project  can  be 
completed  in  a  funding  year. 

•  Proposal  clearly  describes  how  the 
project  will  achieve  the  program  goal(s| 
outlined  on  pages  5  and  6  of  the  application 
guidance. 

•  Proposal  includes  innovative  ideas  and 
creative  thinking  about  how  to  motivate  and 
involve  youth  in  the  communities  where  they 
live. 

•  Proposal  includes  honest  discussion  of 
challenges  involved. 

If  applving  for  a  Superfund  project,  the 
proposal  discusses  why  their  project  is  for 
"research  "  to  assure  it  meets  statutory 
requirements. 
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Common  Weaknesses 

•  Application  did  not  include  information 
specifically  requested  in  the  application 
guidance. 

•  Community  members  do  not  appear  to  be 
an  integral  part  of  the  project  planning 
process. 

•  Not  specific  enough  about  what  EPA 
funds  will  be  used  for.  If  the  proposal  is  for 
a  project  that  has  a  budget  of  more  than 
$20,000.  proposal  must  indicate  whether 
other  funding  has  been  secured. 

•  Applicant  is  not  a  non-profit 
organization  (see  application  guidance  page 
3). 

•  Program  may  be  too  ambitious  for  one 
year. 

•  Project  funds  conferences  or  dialogues  to 
discuss  EJ  issues  but  does  not  fund  activities 
that  make  direct  changes  in  a  community. 

•  Immediacy  of  need  is  not  established. 

•  Methods  of  evaluating  the  success  of  the 
project  unclear. 

•  Failure  to  mention  other  groups  that 
applicant  will  work  with  or  to  secure  letters 
of  commitment. 

•  Proposal  seeks  support  for  developing 
general  environmental  program  with  little 
mention  of  environmental  justice  issues.  The 
link  between  goals  of  EPA's  environmental 
justice  program  and  the  project  is  not  clearly 
stated. 

•  Discussion  of  overall  mission  and  goals 
of  the  organization  but  not  enough  detail  on 
how  the  specific  project  and  activities  will 
help  achieve  the  goals. 

if  you  are  seeking  other  sources  of  funding 
for  your  project,  or  should  your  EPA 
application  not  receive  funding,  the 
document  below  could  prove  useful: 

Gmnt  Funding  For  Your  Environmental 
Education  Program:  Strategies  and  Options 

Prepared  by  The  North  American 
Association  for  Environmental  Education  in 
cooperation  with  U.S. EPA.  Available  for 
S5.00  from  NAAEE.  Publications  Office,  P.O. 
Box  400,  Troy,  OH  45373 

Appendix  E — State  Single  Points  of 
Contact  I 

Your  application  to  this  EPA  program  may 
be  subject  to  your  state's  inter-govemmental 
review  process  and/or  consultation 
requirements  under  section  204, 
Demonstration  Cities  and  Metropolitan 
Development  Act.  Listed  below  are  the  Single 
Point-of-Contacts  for  the  states  and  U.S. 
territories  with  a  designated  Single  Point-of- 
Contact.  Please  check  the  list  to  see  if  such 
review  is  required  in  your  state  or  territory. 
Those  stated  and  U.S.  territories  that  are  not 
listed  do  not  have  an  established  single 
fxjint-of-contact.  For  further  information 
regarding  Single  Points-of-Contact,  please 
call  EPA  at  202-364-5362.  Please  also  note 
that  federally  recognized  tribal  organizations 
are  not  required  to  comply  with  this 
procedure. 

ARIZONA  I 

M$.  Joni  Saad.  Arizona  State  Clearinghouse, 
3800  North  Central  Avenue.  Fourteenth 
Floor.  Phoenix.  AZ  85012,  Phone: 
602.280.1313.  Fax:  602.280.8144 


ARKANSAS 

Mr.  Tracy  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services,  Department 
of  Finance  and  Administration,  1515 
West  Seventh  Street.  Room  412,  Little 
Rock,  AR  72203,  Phone:  301.682.1074. 
Fax:  501.682.5206, 
tlcopeland@dfa.state.ar.us 

CAUFORNIA 

Grants  Coordinator,  Office  of  Plaiming  emd 
Research,  1400  Tenth  Street,  Room  121. 
Sacramento,  CA  95814,  Phone: 
916.323.7480,  Fax:  916.323.3018 

DELAWARE 

Charles  H.  Hopkins,  Executive  Department, 
Office  of  Budget,  540  S.  Dupont 
Highway,  3rd  Floor,  Dover,  DE  19901, 
Phone:  302.739.3323,  Fax:  302  739.5661, 
chopkins@state.de. us 

DISTRICT  OF  COLUMBIA 

Luisa  Montero-Diaz,  Office  of  Partnerships 
and  Grants  Development,  Executive 
Office  of  the  Mayor,  District  of  Columbia 
Government,  441  4th  Street,  NW,  Suite 
530  South,  Washington,  D.C.  20001, 
Phone:  202.727.8900,  Fax:  202.727.1652, 
opgd.eom@dc.gov 

FLORIDA 

Jasmine  Raffington,  Florida  State 
Clearinghouse.  Department  of 
Community  Affairs,  2555  Shumard  Oak 
Blvd.,  Tallahassee,  FL  32399-2100, 
Phone:  850.922.5438,  Fax:  850.414.0479, 
clearinghouse@dca.state.fl.us 

GEORGLA 

Mr.  Tom  Reid,  III,  Coordinator,  Georgia  State 
Clearinghouse,  270  Washington  Street, 
SW.  Eighth  Floor,  Atlanta,  GA  30334, 
Phone:  404.656.3855,  Fax:  404.656.7901, 
gacb@mail.opb.state.ga.us 

ILLINOIS 

Ms.  Virginia  Bova,  Single  Point  of  Contact, 
Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center.  100  West  Randolph,  Suite  3-400, 
Chicago,  IL  60601.  Phone:  312.814.6028. 
Fax:  312.814.8485. 
vbova@commerce.state.il. us 

INDIANA 

Ms.  Frances  E.  Williams,  State  Budget 

Analyst,  212  State  House,  Indianapolis, 
IN  46204.  Phone:  317.232.5619,  Fax: 
317.233.3323 

IOWA 

Mr.  Steven  R.  McCann,  Division  for 

Community  and  Rural  Development. 
Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue, 
Des  Moines,  lA  50309.  Phone: 
515.242.4719,  Fax:  515.242.4809, 
Steve. mccann@ided.state.ia.us 

KENTUCKY 

Mr.  Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capital  Center  Drive,  Suite  340, 
Frankfort.  KY  40601-8204.  Phone: 
502.573.2382.  Fax:  502.573.2512, 


ron.cook@mail.state.ky.us 
LOUISIANA 

Ms.  Theresa  Stevens,  Executive  Management 
Officer,  Louisiana  Department  of 
Environmental  Qualitv,  P.O.  Box  82231, 
Baton  Rouge.  LA  70884-2231,  Phone: 
225.7655.0733 

MAINE 

Ms.  Joyce  Benson,  State  Planning  Office.  184 
State  Street.  38  Sute  House  Station. 
Augusta,  ME  04333,  Phone: 
207.284.3261,  Fax:  207.284.6489, 
ioyce.benson@state.me.us 

MARYLAND 

Linda  Janey,  Manager,  Clearinghouse  and 
Plan  Review  Unit,  Maryland  Office  of 
Planning,  301  West  Preston  Street,  Room 
1104,  Baltimore,  MD  21201-2305. 
Phone:  410.767.4490  Fax:  410.767.4480. 
linda@mail.op.state.md.us 

MICHIGAN 

Mr.  Richard  Pfaff,  Southeast  Michigan 

Council  of  Governments,  535  Griswold, 
Suite  300,  Detroit,  MI  48226,  Phone: 
313.961.4266,  Fax:  313.961.4869, 
pfaff@semocog.org 

MISSISSIPPI 

Ms.  Cathy  Mallette.  Clearinghouse  Officer. 
Department  of  Finance  and 
Administration,  1301  Woolfolk  Building. 
Suite  E  501,  North  West  Street.  Jackson, 
MS  39201.  Phone:  601.359.6762.  Fax: 
601.359.6758 

MISSOURI 

Ewell  Lawson,  Federal  Assistance 

Clearinghouse,  Office  of  Administration. 
P.O.  Box  809.  Truman  Building.  Room 
840.  Jefferson  City,  MO  65102,  Phone: 
573.751.4834,  Fax:  573.522.4395, 
igr@mail.oa.state.mo.us 

NEVADA 

Heather  Elliott,  Department  of 

Administration,  State  Clearinghouse  209, 
E.  Musser  Street,  Room  200,  Carson  City, 
NV  89701,  Phone:  775.684.0209,  Fax: 
775.684.0260, 
helliott®govmail. state. nv. us 

NEW  HAMPSHIRE 

Mr.  Jeffery  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review  Process, 
2  V2  Beacon  Street,  Concord,  NH  03301, 
Phone:  603.271.2155,  Fax:  603.271.1728. 
jtaylor@oosp.state.nh.us 

NEW  MEXICO 

Mr.  Ken  Hughes,  Local  Government  Division. 
Bataan  Memorial  Building,  Room  201, 
Santa  Fe,  NM  87503,  Phone: 
505.827.4370,  Fax:  505.827.4948, 
khughes@dfa.state.nm.us 

NEW  YORK 

New  York  State  Clearinghouse.  Division  of 
the  Budget,  State  Capital,  Albany,  NY 
12224,  Phone:  518.474.1605,  Fax: 
518.486.5617 

NORTH  CAROLINA 

Jeanette  Fumey,  Department  of 
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Administration.  1302  Mail  Service 
Center,  Raleigh.  NC  27699-1302.  Phone: 
919.807.2323.  Fax:  919.733.9571. 
jeanette.furney@ncmail.net 

RHODE  ISLAND 

Kevin  Nelson,  Department  of  Administration, 
Statewide  Planning  Program,  One 
Capitol  Hill,  Providence.  RI  02908-5870, 
Phone:  401.222.2093,  Fax:  401.222.2083. 
knelson@doa.state.ri.us 

SOUTH  CAROLINA 

Omegia  Burgess.  Budget  and  Control  Board, 
Office  of  State  Budget,  1122  Ladies 
Street.  12th  Floor,  Columbia,  SC  29201. 
Phone:  803.734.0494.  Fax:  803.734.0645. 
aburgess@budget.state.s.us 

TEXAS, 

Denise  S.  Francis,  Director,  State  Grants 
Team,  Governor's  Office  of  Budget  and 
Planning.  P.O.  Box  12428,  Austin.  TX 
78711.  Phone:  512.305.9415.  Fax: 
512.936.2681. 
dfrancis@govemor.state.tx.us 

UTAH 

Carolyn  Wright.  Utah  State  Clearinghouse, 
Governor's  Office  of  Planning  and 
Budget,  State  Capitol.  Room  114.  Salt 


Lake  City,  UT  84114,  Phone: 
801.538.1535,  Fax:  801.538.1547. 
cwright@gov.state.ut.us 

WESTVIRGINLA 

Fred  Cutlip.  Director,  Community 

Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston.  WVA  25305.  Phone: 
304.558.4010,  Fax:  304.552.3248. 
fcutlip@wvdo.org 

WISCONSIN 

Jeff  Smith,  Section  Chief,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration.  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868,  Madison,  WI 
53707,  Phone:  608.266.0267,  Fax: 
608.267.6931, 
}effrey.smith@doa. state,  wi.us 

AMERICAN  SAMOA 

Pat  M.  Galea'i,  Federal  prants/Programs 
Coordinator,  Office  of  Federal  Programs, 
Office  of  the  Governor/Department  of 
Commerce.  American  Samoa 
Government,  Pago  Pago,  American 
Samoa  96799,  Phone:  684.633.5155,  Fax: 
684.633.4195, 
pmgaleai@samoatelco.com 


GUAM 

Director,  Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P.O. 
Box  2950,  Agana,  Guam  96910,  Phone: 
011.671.472.2285,  Fax:  011.472.2825. 
jer@ns.gov.gu 

PUERTO  RICO 

Jose  Caballero/Myra  Silva,  Puerto  Rico 
Planning  Board,  Federal  Proposal 
Review  Office,  Minillas  Government 
Center,  P.O.  Box  41119,  Sari  Juan.  Puerto 
Rico  00940-1119,  Phone:  787.723.6190. 
Fax:  787.722.6783 

NORTH  MARIANA  ISLANDS 

Ms.  Jacoba  T.  Seman,  Federal  Programs 
Coordinator,  Office  of  Management  and 
Budget,  Office  of  the  Governor,  Saipan, 
MP  96950.  Phone:  670.664.2289,  Fax: 
670.664.2272,  omb.jseman@saipan.com 

VIRGIN  ISLANDS 

Ira  Mills.  Director,  Office  of  Management  and 
Budget,  #41  Norre  Gade  Emancipation 
Garden  Station,  Second  Floor.  Saint 
Thomas,  VI  00802,  Phone:  340.774.0750, 
Fax:  340.776.0069,  Irmills@usvi.org 

BKUNG  CODE  6S60-S0-P 
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Appendix  F — Additional  Government 
Application  Forms 


OMB  Approval  No  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estiniated  to  average  15  minutes  per  response,  including  tinie  for  reviewing  instructions,  searching 
existing  data  sources  gathenng  and  maintaining  ttie  data  needed,  and  completing  and  reviewing  ttie  collection  o(  information  Send  comments  regarding  ttie 
burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reduang  this  burden,  to  the  Office  of  Management  and  Budget, 
Paperwont  Reduction  Project  (0348-0040).  Washington.  OC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY 
THE  SPONSORING  AGENCY. 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program    If  you  have  questions,  please  contact  the  awarding 
agency    Furttier,  certain  Federal  awarding  agenaes  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant: 


1 .  Has  the  legal  authority  to  apply  for  Federal  assistance, 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  the  project  costs)  to  ensure  proper  planning, 
management  and  completion  of  the  project  d^ribed  in 
this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States,  and  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
docunf)ents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  tt)e  Intergovernmental  Personnel  Act 
of  1970  (42  use.  §§  472&-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  nineteen  statutes  or  regutatkxis  specified  in 
AppefKJix  A  of  OPM's  standards  (or  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  ail  Federal  statues  relating  to 
nondiscriminatnn.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  ttie  basis  of  sex;  (c) 
Section  504  of  Vne  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  §  795),  whk:h  prohibits 
discrimination  on  the  basts  of  handicaps;  (d)  ttie  Age 
Discrimination  Act  of  1975,  as  amended  (42  U.S.C.  §§ 

"   6101-6107),  which  prohibits  discrimination  on  the  basis 
of  age; 


Previous  Edition  Usabte 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1972 
(P.L  92-255),  as  amended,  relating  to 
nondiscrimination  of  the  basis  of  drug  abuse;  (0  the 
Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of  1970 
(P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§  523  and  527  of  the  Public  Heattii 
ServKe  Act  of  1912  (42  U  S.C.  290  dd-3  and  290  ee-3), 
as  amended,  relating  to  confkJentiality  of  alcohol  and 
drug  abuse  patient  records;  (h)  Titie  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C  §  3601  et  seq),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  In  the  specific  statute(s) 
under  whk:h  application  for  Federal  assistance  is  being 
made  and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
applk^ation. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Rekx:ation  Assistance  and  Real  Property  Acquisition 
Polk:ies  Act  of  1970  (PL.  91-646)  which  provide  for  fair 
and  equitable  treatment  of  persons  displaced  or  whose 
property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  aH 
interests  in  real  property  acquired  for  project  purposes 
regardless  of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provision  of  the  Hatch  Act  (5 
use.  §§  1501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  wtiose  principal 
emptoyment  activities  are  funded  in  whole  or  in  part 
with  Federal  funds. 

9.  Will  comply,  as  applk:abie,  with  the  provisions  of  the 
Davis-Bacon  Act  (40  U.S.C.  §§  276a-7),  the  Copeland 
Act  (40  use.  §§  874),  and  the  Contract  Wori(  Hours 
and  Safety  Standards  Act  (40  U.S.C.  §§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  sutiagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance  13. 
purchase  requirements  of  Section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (P.L.  93-234)  which 
requires  recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  14. 
be  prescribed  to  the  fblk)wing:  (a)  institution  of 
environmental  quality  control  measures  under  the 

National  Environmental  Policy  Act  of  1969  (PL.  91- 

190)  and  Executive  Order  (EO)  1 1514;  (b)  notification 

of  violating  ^cilities  pursuance  to  EO  1 1 738;  (c)  1 5. 

protection  of  wetiands  pursuant  to  EO  11990;  (d) 

evaluation  of  flood  hazards  in  floodplain  in  accordance 

with  EO  1 1988;  (e)  assurance  of  project  consistency 

witii  the  approved  State  management  program 

developed  under  the  Coastal  Zone  Management  Act  of 

1972  (16  U.S.  e.  §1 1451  et  seq);  (f)  conformity  of 

Federal  actions  to  State  (Clear  Air)  Implementation  16. 

Plans  under  Section  1 76(c)  of  the  Clear  Air  Act  of 

1955,  as  amended  (42  U.S.C.  §  7401  et  seq);  (g) 

protection  of  underground  sources  of  drinking  water 

under  the  Safe  Drinking  VN^ter  Act  of  1974,  as 

amended,  (PL.  93-523);  and  (h)  protection  of  17. 

endangered  species  under  the  Endangered  Species 

Act  of  1973,  as  amended  (P.L.  93-205). 

12.  Will  comply  with  the  Wild  and  Scene  Rivers  Act  of  18. 
1968  (16  use.  §§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 

wild  and  scenic  rivers  system. 


Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended  (16  U.S.C. 
470),  EO  11593  (identification  and  protection  of 
historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U  S.C  469a-1 
etseq.) 

Will  comply  with  PL.  93-348  regarding  the  protection 
of  human  subjects  involved  in  research,  development, 
and  related  activities  supported  by  this  award  of 
assistance 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL.  89-544,  as  amended,  7  U  S  C  2131  et 
seq.)  pertaining  to  tiie  care,  handling,  and  treatment 
of  warm  blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

Will  comply  with  the  Lead-Based  Paint  Poisoning 
Preventwn  Act  (42  U.S.C  §§  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in  construction  or 
rehabilitation  of  residence  sti-uctures 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  of  1984. 

Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations  and 
policies  goveming  this  program. 
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U.S.  Environmental  Protection  Agency 

CERTIFICATION  REGARDING 
DEBARMENT,  SUSPENSION  AND  OTHER  RESPONSIBILITY 

MATTERS 

The  prospective  participant  certifies  to  the  best  of  its  knowledge  and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three  year  period  preceding  this  proposal  been  convicted  of  or  had  a  civil  judgement 
rendered  against  them  for  commission  of  fraud  or  a  criminal  offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destruction  of  records,  making  false  statements,  or  receiving  stolen 
property;  | 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly  charged  by  a  government  entity 
(Federal.  State,  or  local)  with  commission  of  any  of  the  offenses  enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application/proposal  had  one  or  more  public 
transactions  (Federal,  State,  or  local)  terminated  for  cause  or  default 


I  understand  that  a  false  statement  on  this  certification  may  be  grounds  for  rejection  of  this  proposal  or 
termination  of  the  award,  in  addition,  under  18  USC  Sec.  1001,  a  false  statement  may  result  in  a  fine  of  up 
to  $10,000  or  imprisonment  for  up  to  5  years,  or  both. 


Typed  Name  &  Title  of  Authorized  Representative 


Signature  of  Authorized  Representative  Date 

I  am  unable  to  certify  to  the  above  statements.  My  explanation  is  attached. 
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DEPARTMEKT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  NumtMf  011026262-1262-01] 

RIN  Number  0607-XX66 


Report  of  ttie  Executive  Steering 
Committee  for  Accuracy  and  Coverage 
Evaiuation  Policy  and  Statement  of  ttte 
Acting  Director  of  the  U.S.  Census 
Bureau  on  Adjustment  for  Non- 
Redistricting  Uses 


AGENCY:  Bureau  of  the  Census. 
ACTION:  Notice  of  report  and  statement 
of  Acting  Director  of  the  Census  Bureau 
regarding  adjustment  decision. 

summary:  This  notice  provides  the 
Executive  Steering  Committee  on 
Accuracy  and  Coverage  Evaluation 
Policy  (ESCAP)  report  and  the  statement 
of  the  Acting  Director  of  the  Census 
Bureau  regarding  the  potential 
application  of  statistically  adjusted  data 
£rom  Census  2000  for  the  following 
uses:  (1)  As  controls  to  produce 
estimates  from  the  Census  2000  long 
form  (sample)  data.  (2)  as  demographic 
survey  controls,  and  (3)  as  the  base  for 
producing  post-censal  estimates.  The 
ESCAP  report  and  statement  of  the 
Acting  Director  are  attached  as  exhibits 
to  the  SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  In  addition  to 
publication  in  the  Federal  Register,  the 
report  is  posted  on  the  Census  Bureau 
Web  site  at  <http://www.census.gov/ 
dmd/www/EscapRep2.html>,  and  the 
Acting  Director's  statement  is  available 
electronically  at  <http:// 
www.census.gov/Press-ReIease/www/ 
2001/cooper.pdf>. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Thompson,  Principal  Associate 
Director  for  Programs,  U.S.  Census 
Bureau,  FB-3,  Room  2037,  Washington, 
DC  20233.  Telephone:  301  (457}-3946; 
fax:  301  (457>-3024. 
SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  decennial  census  is  mandated  by 
the  United  States  Constitution  (Article  I, 
Section  2,  Clause  3)  to  provide  the 
population  counts  needed  to  apportion 
the  seats  in  the  U.S.  House  of 
Representatives  among  the  states.  By 
December  28.  2000,  the  Census  Bureau 
fulfilled  its  constitutional  duty  by 
delivering  to  the  Secretary  of  Commerce 
the  state  population  totals  used  for 
congressional  apportionment.  In 
accordance  with  the  January  25, 1999, 
Supreme  Court  ruling.  Department  of 
Commerce  v.  House  of  Representatives, 
119  S.Ct.  765  (1999),  the  Census  Bureau 
did  not  use  statistical  sampling  to 


produce  the  state  population  totals  used 
for  congressional  apportionment. 

However,  the  Census  Bureau  has 
examined  the  use  of  statistical  sampling 
to  produce  statistically  adjusted  Census 
2000  data  for  nonapportionment 
purposes.  Pursuant  to  Title  15,  Code  of 
Federal  Regulations,  Part  101,  issued  by 
the  Secretary  of  Commerce  (66  FR 
11232,  February  23,  2001),  the  Acting 
Director  of  the  Census  Bureau  submitted 
his  reconunendation,  based  upon  the 
ESCAP's  March  1,  2001  report, 
regarding  the  methodology  to  be  used  in 
pcoducing  the  tabulations  of  population 
reported  to  states  and  localities 
pursuant  to  13  U.S.C,  Section  141(c) 
(data  used  for  congressional  and  state 
and  local  legislative  redistricting),  to  the 
Secretary  of  Commerce  (66  FR  14003, 
March  8,  2001).  The  Secretary  then 
made  the  final  determination  regarding 
statistical  adjustment  of  the  redistricting 
data  (66  FR  14520,  March  13,  2001). 

After  the  issuance  of  the  March  1 , 
2001,  ESCAP  report  ("Recommendation 
Concerning  the  Methodology  to  be  Used 
in  Producing  the  Tabulations  of 
Population  Reported  to  States  and 
Localities  Pursuant  to  13  U.S.C,  Section 
141(c)"),  the  Conmiittee  reconvened  to 
examine  the  potential  use  of  the 
statistically  adjusted  data  for 
nonredistricting  purposes — ^namely,  as 
controls  to  produce  estimates  from  the 
Census  2000  long  form  (sample)  data,  as 
demographic  survey  controls,  and  as  the 
base  for  producing  post-censal 
estimates.  The  ESCAP  used  analysis 
from  reports  on  topics  chosen  for  their 
usefulness  in  informing  its 
recommendation  regarding  the 
suitability  of  using  the  statistically 
adjusted  data  for  these  nonredistricting 
purposes.  The  Committee  also  drew 
upon  work  from  other  Census  Bureau 
staff,  as  appropriate.  This  notice 
provides  the  Committee's  report  and  the 
Acting  Director's  statement  regarding 
his  determination  of  the  appropriateness 
of  statistical  adjustment  of  the  Census 
2000  data  for  these  purposes. 

Dated:  October  30,  2001. 
William  G.  Barron,  Jr., 

Acting  Director,  Bureau  of  the  Census. 

October  16.  2001. 

Memorandum  for  Kathleen  B.  Cooper,  Under 

Secretary  for  Economic  Affairs 
From:  William  G.  Barron,  Jr.,  Acting  Director 
Subject:  Notification  of  Decision 

I  am  attaching  the  recommendation  of  the 
Executive  Steering  Committee  for  A.C.E. 
Policy  (ESCAP)  on  whether  the  Accuracy  and 
Coverage  Evaluation  Survey  should  be  used 
to  adjust  Census  2000  data  for  non- 
redistricting purposes.  As  in  March,  1  asked 
ESCAP  to  provide  a  recommendation  because 
I  rely  on  the  knowledge,  experience,  and 
technical  expertise  of  the  Committee  and 


Census  Bureau  staff  who  have  worked 
extremely  hard  with  tremendous  dedication 
and  expertise  through  every  phase  of  Census 
2000. 

After  assessing  considerable  new  evidence, 
ESCAP  now  recommends  that  unadjusted 
Census  2000  data  be  used  for  non- 
redistricting purposes.  The  effect  of  this  new 
evidence  is  that  the  A.C.E.  overstated  the  riet 
undercount  by  at  least  3  million  persons.  The 
cause  of  this  error  was  that  the  A.C.E.  failed 
to  measure  a  significant  number  of  census 
erroneous  enumerations,  many  of  which 
were  duplicates.  This  level  of  error  in  the 
A.C.E.  measurement  of  net  coverage  is  such 
that  the  A.C.E.  results  cannot  be  used  in  their 
current  form.  This  ^ding  of  substantial 
error,  in  conjunction  with  remaining 
uncertainties,  necessitates  that  revisions, 
based  on  additional  review  and  analysis,  be 
made  to  the  A.C.E.  estimates  before  any 
potential  uses  of  these  data  can  be 
considered. 

As  a  member  of  ESCAP  and  as  Acting 
Director,  I  concur  with  and  approve  the 
Committee's  recommendation  that 
unadjusted  data  be  used  for  non-redistricting 
purposes  and  have  decided  that  the  Census 
Bureau  will  release  the  remaining  Census 
2000  data  products,  post-censal  estimates, 
and  survey  controls  using  unadjusted  data.  It 
is  possible  that  further  research  and  analysis 
could  yield  revised  A.C.E.  estimates,  and  that 
these  revised  estimates  could  be  used  to 
improve  estimates  developed  as  part  of  the 
Census  Bureau's  annual  population 
adjustments  for  survey  controls  and  other 
purposes. 

Report  of  the  Executive  Steering  Committee 
for  Accuracy  and  Coverage  Evaluation 
Policy  on  Adjustment  for  Non-Redistricting 
Uses 

October  17,  2001 
Recommendation 

The  Executive  Steering  Committee  for 
A.C.E.  Policy  (ESCAP)  recommended  on 
March  1,  2001  that  imad justed  census  data  be 
used  for  redistricting.  After  assessing 
considerable  new  evidence,  ESCAP  now 
recommends  that  unadjusted  Census  2000 
data  also  be  used  for  non-redistricting 
purposes.  The  effect  of  this  new  evidence  is 
that  the  Accuracy  and  Coverage  Evaluation 
(A.C.E.)  overstated  the  net  undercount  by  at 
least  3  million  persons.  The  cause  of  this 
error  was  that  the  A.C.E.  failed  to  measure  a 
significant  number  of  census  erroneous 
enumerations,  many  of  which  were 
duplicates.  This  level  of  error  in  the  A.C.E. 
measurement  of  net  coverage  is  such  that  the 
A.C.E.  results  cannot  be  used  in  their  current 
form.  This  finding  of  substantial  error,  in 
conjunction  with  remaining  uncertainties, 
necessitates  that  revisions,  based  on 
additional  review  and  analysis,  be  made  to 
the  A.C.E.  estimates  before  any  potential  uses 
of  these  data  can  be  considered.  The  Census 
Bureau  will  release  the  remaining  Census 
2000  data  products,  post-censal  estimates, 
and  survey  controls  using  unadjusted  data.  It 
is,  however,  reasonable  to  expect  that  further 
research  and  analysis  may  lead  to  revised 
A.C.E.  estimates  that  can  be  used  to  improve 
future  post-censal  estimates. 
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The  ESCAP  review  confirmed  the  finding 
in  the  first  ESCAP  Report  that  most  Census 
2000  and  A.C.E.  operations  were  of  high 
quality.  The  evaluations  continue  to 
demonstrate  that  improvements  were 
achieved  over  both  the  1990  census  and  the 
1990  coverage  measurement  survey. 
Important  new  information  and  methods  are 
now  available  for  assessing  the  A.C.E.  and 
Census  2000.  As  will  be  discussed  in  more 
detail  below,  final  analysis  of  this  new 
information  is  still  in  progress.  However,  the 
Census  Bureau  believes  that  this  analysis  will 
confirm  that  Census  2000  made  substantial 
gains  in  reducing  the  total  net  undercount,  as 
well  as  reducing  net  differential  undercount. 
Most  of  the  A.C.E.  operations  were  also  seen 
to  be  well  conducted,  producing  valuable 
information  that,  when  combined  with  the 
other  evaluation  findings,  provides  important 
new  research  data.  The  ESCAP  feels 
confident  that  its  research  program  will 
enhance  the  evaluations  of  Census  2000, 
contribute  to  planning  for  the  2010  census, 
and,  with  further  analysis,  potentially 
improve  future  the  post-censal  estimates. 

The  ESCAP's  primary  concern  in  its  March 
decision  was  that  fundamental  differences 
between  the  Demographic  Analysis  (DA) 
estimates  and  the  A.C.E.  estimates  could  not 
be  explained.  The  estimates  differed  widely, 
both  for  the  total  national  population  and  for 
important  population  groups.  The  Committee 
investigated  this  inconsistency  extensively 
but  could  not  adequately  explain  it  in  the 
time  available  for  the  March  decision.  The 
Committee  concluded  in  March  that  the 
inconsistency  must  have  resulted  from  one  or 
more  of  three  possible  scenarios.  The  first 
scenario  was  that  all  available  1990  census 
data,  including  the  census  results,  the 
coverage  measurement  survey,  and  the 
demographic  analysis  estimates,  significantly 
understated  the  Nation's  population,  but  that 
Census  2000  found  this  previously  un- 
enumerated  population.  The  second  scenario 
was  that  demographic  analysis 
underestimated  population  groM^th  between 
1990  and  2000.  'The  third  scenario  was  that 
the  A.C.E.  overestimated  the  Nation's 
population,  raising  the  possibility  of  an 
undiscovered  problem  in  the  A.C.E.  or 
census  methodology. 

The  Census  Bureau's  extensive  research 
over  the  past  eight  months  has  been  directed 
at  examining  demographic  analysis,  the 
A.C.E.,  and  Census  2000.  Demographic 
analysis  research  examined  historic  levels  of 
the  components  of  population  change  to 
address  the  possibility  that  the  1990 
demographic  analysis  estimates  understated 
the  national  population  (the  first  scenario). 
This  analysis  did  not  reveal  any  significant 
problems.  The  Census  Bureau  investigated 
the  second  scenario  by  revising  the 
preliminary  estimates  of  international 
migration,  and  hence  the  foreign-bom 
population,  using  actual  Census  2000  long 
form  data.  The  Census  Bureau  also  consulted 
with  outside  experts  on  this  work.  These 
studies  resulted  in  revisions  to  the  "Base 
DA"  that  was  initially  examined  as  part  of 
the  March  2001  decision.  The  revisions 
reflected  a  larger  growth  in  the  foreign-bom 
population  during  the  last  decade.  The 
current  revised  demographic  analysis 


estimates  are  much  closer  to  the  Alternative 
DA  considered  during  the  March 
deliberations.  The  A.C.E.  and  demographic 
analysis  evaluations,  when  analyzed 
together,  explain  many  of  the 
inconsistencies. 

With  regard  to  the  third  scenario,  the 
ESCAP's  review  of  the  accuracy  of  the  A.C.E. 
and  Census  2000  was  based  on  a  number  of 
evaluation  studies,  including  reinterview 
studies,  re-processing  studies,  and  computer 
searches  for  duplicate  enumerations.  This 
research  found  that  the  A.C.E.  did  not 
account  for  a  large  number  of  Census  2000 
duplicates,  leading  to  an  overstatement  of  the 
Census  2000  net  undercount.  As  described 
previously,  this  finding,  in  conjunction  with 
the  revisions  to  demographic  analysis, 
explains  to  a  large  degree  the  discrepancies 
between  the  A.C.E.  and  demographic 
analysis.  The  significance  of  the  error  in  the 
A.C.E.  treatment  of  duplicates  compels  the 
recommendation  that  the  current  A.C.E. 
estimates  cannot  be  used  to  adjust  the  Census 
2000  data. 

The  ESCAP  notes  that  its  extensive 
evaluation  program  has  provided  information 
that  was  unavailable  for  previous  decennial 
censuses.  This  important  new  information 
was  the  result  of  outstanding  and  innovative 
work  on  the  part  of  many  Census  Bureau 
employees.  Additionally,  the  Committee 
notes  that  some  of  the  information  resulted 
from  new  methodologies  not  available  in 
prior  censuses.  Census  2000  was  the  first 
census  to  capture  name  information  in  a  way 
that  permits  nationwide  computer  matching. 
The  evaluation  results,  including  the  new 
tool  of  name  matching,  will  be  extremely 
valuable  for  evaluating  the  accuracy  of 
Census  2000.  planning  for  the  2010  census, 
and  potentially  for  improving  future  post- 
censal  estimates.  Both  census  taking  and 
coverage  measurement  are  processes  that 
evolve  and  improve  with  each  census.  The 
Census  2000  experience  will  help  refine  both 
census  and  coverage  measurement  processes 
for  future  censuses. 

While  the  ESCAP  has  recommended 
against  use  of  the  adjusted  data,  the  A.C.E.'s 
original  objective  of  addressing  the 
differential  undercount  must  still  be  pursued. 
The  totality  of  the  evidence  considered  by 
the  Committee  leads  it  to  l)elieve  that  while 
Census  2000  successfully  lowered  the 
historical  pattern  of  the  differential 
undercount,  it  did  not  eliminate  it.  The 
Census  Bureau  believes  that  the  net 
undercount  remains  disproportionately 
disuibuted  among  renters  and  minority 
populations.  With  further  research,  it  is 
reasonable  to  exp»ect  that  new  information 
can  be  used  to  produce  revised  A.C.E. 
estimates.  These  revised  estimates  may  then 
be  employed  to  improve  post-censal 
population  estimates  by  reducing  remaining 
differential  coverage  error.  It  is  also  expected 
that  planning  for  the  2010  census  will  greatly 
benefit  from  these  findings,  with  improved 
operations  to  identify  and  remove  duplicates 
and  refined  methods  to  improve  the  accuracy 
of  all  census  operations.  The  Census  Bureau 
will  continue  research  to  design  improved 
operations,  including  coverage  measurement 
studies,  for  future  censuses  and  surveys. 


Executive  Summary 

Af^er  assessing  considerable  new  evidence, 
the  second  ESCAP  Committee  (ESCAP  11)  has 
recommended  that  unadjusted  Census  2000 
data  also  be  used  for  non-redistricting 
purposes.  New  evidence  indicates  that  the 
Accuracy  and  Coverage  Evaluation  (A.C.E.) 
overstated  the  net  undercount  by  at  least  3 
million  persons,  and  that  the  cause  of  this 
error  was  the  A.C.E.'s  failure  to  measure  a 
significant  number  of  census  erroneous 
enumerations,  many  of  which  were 
duplicates.  This  level  of  error  in  the  A.C.E. 
measurement  of  net  coverage  is  such  that  the 
A.C.E.  results  cannot  be  used  in  their  current 
form.  This  finding  of  substantial  error,  in 
conjunction  with  remaining  uncertainties, 
necessitates  that  revisions,  based  on 
additional  review  and  analysis,  be  made  lo 
the  A.C.E.  estimates  t)efore  any  potential  uses 
of  these  data  can  be  considered.  The  Census 
Bureau  will  release  the  remaining  Census 
2000  data  products,  post-censal  estimates, 
and  survey  controls  using  unadjusted  data.  It 
is,  however,  reasonable  to  expect  that  further 
research  and  analysis  may  lead  to  revised 
A.C.E.  estimates  that  can  be  used  to  improve 
future  post-censal  estimates. 

ESCAP  II  has  also  confirmed  the  finding  in 
the  first  ESCAP  Report  that  most  Census 
2000  and  A.C.E.  operations  were  of  high 
quality.  More  recent  evaluations  continue  to 
demonstrate  that  improvements  were 
achieved  over  Irath  the  1990  census  and  the 
1990  coverage  measurement  survey. 
Important  new  information  and  methods  are 
now  available  for  assessing  the  A.C.E.  and 
Census  2000.  As  will  be  discussed  in  more 
detail  below,  final  analysis  of  the  effects  of 
this  new  information  is  still  in  progress. 
However,  the  Census  Bureau  believes  that 
this  analysis  will  confirm  that  Census  2000 
made  substantial  gains  in  reducing  the  total 
net  undercount,  as  well  as  the  net  differential 
undercount.  Most  of  the  A.C.E.  operations 
were  also  seen  to  be  well  conducted, 
producing  valuable  information  that,  when 
combined  with  the  other  evaluation  findings, 
provides  impKtrtant  new  research  data.  The 
ESCAP  feels  confident  that  the  Census 
Bureau's  continuing  research  program  will 
enhance  the  evaluations  of  Census  2000. 
contribute  to  planning  for  the  2010  census, 
and,  with  further  analysis,  potentially 
improve  the  post-censal  estimates. 

■fhe  ESCAP's  primary  concern  in  its  March 
decision  was  that  demographic  analysis  and 
the  A.C.E.  estimates  differed  widely,  both  for 
the  total  national  population  and  for 
important  population  groups.  The  Committee 
concluded  in  March  that  the  inconsistency 
must  have  derived  from  one  or  more  of  three 
possible  scenarios.  The  first  scenario  was  that 
all  available  1990  census  data,  including  the 
1990  census,  the  1990  coverage  measurement 
survey,  and  the  1990  demographic  analysis 
estimates  significantly  understated  the 
Nation's  population,  while  Census  2000 
included  portions  of  this  previously  un- 
enumerated  population.  The  second  scenario 
was  that  demographic  analysis  estimates 
underestim'ated  population  growth  between 
1990  and  2000.  The  third  scenario  was  that 
the  A.C.E.  overestimated  the  Nation's 
population,  raising  the  possibility  of  an 
undiscovered  problem  with  the  A.C.E.  or 
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census  methodology.  The  ESCAP  also 
identified  additional  technical  concerns  that 
are  documented  in  the  previous  report. 

Areas  of  Research 

In  the  months  since  the  ESCAP  I  Report, 
the  Committee  embarked  on  a  second  round 
of  deliberations  to  address  the  concerns 
identified  in  the  report  and  to  enable  the 
Census  Bureau  to  recommend  whether 
Census  2000  data  should  be  adjusted  for 
future  uses.  The  future  uses  in  consideration 
included  the  post-censal  population 
estimates,  demographic  survey  controls,  and 
the  production  of  Census  2000  long  form  data 
products.  The  ESCAP  I  Committee  did  not 
have  current  results  for  certain  measures  of 
A.C.E.  accuracy,  and  was  forced  to  use  1990 
data  on  potential  A.C.E.  errors.  The  ESCAP 
therefore  directed  and  documented  that  a 
number  of  evaluations  be  conducted  to 
inform  the  deliberations.  Some  of  the 
evaluations  were  designed  to  ptrovide  current 
measures  of  accuracy  for  the  various 
components  of  error.  These  evaluations 
involved  additional  technical  research,  field 
work,  and  data  processing,  as  well  as  new 
computer  matching  and  simulation  research. 
The  evaluations  include: 

Demographic  Analysis  IDA)  Research 

The  DA  research  program  examined 
historical  levels  of  the  components  of 
population  change  to  address  the  possibility 
that  the  1990  DA  estimates  understated  the 
Nation'sj)opulation  and  that  demographic 
analysis  did  not  capture  the  full  population 
growth  in  the  last  decade.  The  Census  Bureau 
consulted  with  outside  demographic  experts 
to  plan  and  conduct  its  research  program, 
focusing  on  the  methodologies  and 
underlying  estimates  of  the  components  of 
population  change.  The  research  activities 
concentrated  on  two  major  areas — 
international  migration  and  the  robustness  of 
the  DA  estimates. 

Measurement  of  Erroneous  Enumerations, 
Including  Duplication 

Erroneous  enumerations  refer  to 
individuals  who  should  not  be  included  in 
the  census  counts  because  they  are 
duplicated,  fictitious,  or  live  someplace  other 
than  where  they  were  enumerated.  While  the 
ESCAP  I  Report  did  not  identify  erroneous 
enumerations  as  an  area  of  concern.  Census 
Bureau  researchers  quickly  noted  that  Census 
2000  erroneous  enumerations  differed 
substantially  from  1990  measures  in  ways 
thai  were  not  readily  understood.  Studies 
included  the  Measurement  Error 
Reinterview/Evaluation  Followup 
(hereinafter  called  the  EFXI)  and  the  Person 
Duplication  Studies.  EFU  results  were  used 
to  determine  how  well  the  A.C.E.  identified 
erroneous  enumerations.  The  EFU  was  based 
on  a  reinterview  of  a  sample  drawn  from  the 
A.C.E.  clusters.  The  Person  Duplication 
Studies  used  computer  matching  techniques 
to  identify  Census  2000  duplicate 
enumerations  throughout  the  United  States, 
and  to  determine  whether  the  A.C.E. 
estimates  had  correctly  accounted  for  these 
duplications.  These  studies  used  computer 
matching  methods  not  available  in  earlier 
censuses.      » 


Measurement  of  Census  Omissions 

Census  omissions  refer  to  individuals  who 
should  have  been  counted  in  the  census  but 
were  not.  The  A.C.E.  methodology  must 
accurately  account  for  both  erroneous 
enumerations,  as  described  above,  and 
census  omissions.  The  A.C.E.  identifies 
omissions  by  matching  an  independent 
sample  to  the  census.  The  accuracy  of  this 
measurement  of  omissions  thus  depends  on 
the  accuracy  of  the  matching,  as  well  as  the 
accuracy  of  the  information  collected  by  the 
independent  sample.  Census  omissions  were 
evaluated  in  the  Matching  Error  Study,  in 
which  expert  matchers  re-matched  a  sample 
of  the  A.C.E.  to  determine  the  accuracy  of  the 
A.C.E.  matching  process.  Omissions  were 
also  evaluated  in  the  EFU  described  above  to 
measure  the  accuracy  of  the  A.C.E. 
information  on  Census  Day  residence, 
including  whether  persons  had  moved  since 
Census  Day. 

Missing  Data  Studies 

Missing  data  occurs  in  the  A.C.E.  if.  after 
all  attempts,  there  remain  persons  for  whom 
complete  data  are  not  available,  including 
demographic  characteristics  such  as  age  or 
race.  Missing  data  also  includes  the  status  of 
whether  a  person  matched,  was  a  resident  on 
Census  Day,  or  was  correctly  enumerated. 
The  latter  types  of  missing  data  can  seriously 
affect  the  accuracy  of  coverage  measurement 
surveys  such  as  the  A.C.E.  The  A.C.E.  used 
a  statistical  model  to  account  for  the  effects 
of  missing  data.  The  ESCAP  directed  the 
development  of  alternative  missing  data 
models  to  assess  the  effect  on  the  estimates 
of  using  different  assumptions  to  predict  the 
effects  of  missing  data. 

Ra lancing  Error 

The  previous  ESCAP  report  indicated 
concerns  with  balancing  error.  Balancing 
error  occurs  when  the  method  used  to 
determine  the  number  of  omissions  is 
different  from  the  method  used  to  determine 
which  records  are  correctly  included  in  the 
census.  The  specific  concern  was  that  the 
area  for  matching  to  find  omissions  was 
different  from  the  area  used  to  determine 
erroneous  enumerations.  The  ESCAP  posited 
various  scenarios  that  could  explain  the 
concerns  with  balancing  error,  ranging  from 
small  to  very  serious  effects  on  the  A.C.E. 
estimates.  In  order  to  investigate  these 
concerns,  additional  field  operations  were 
conducted. 

Synthetic  Error  Study 

The  A.C.E.  estimation  methodology 
produced  estimated  coverage  correction 
factors  which  were  carried  down  within  the 
post-strata  in  a  process  referred  to  as 
synthetic  estimation.  The  key  assumption 
underlying  synthetic  estimation  is  that  net 
census  coverage  is  relatively  uniform  within 
the  post-strata.  Failure  of  this  assumption 
leads  to  synthetic  error.  The  Census  Bureau 
is  concerned  with  synthetic  error  since  it 
may  affect  the  accuracy  of  small  area 
estimates  and  cannot  be  directly  estimated. 
ESCAP  I  examined  the  effects  of  synthetic 
error  by  studying  "artificial  populations," 
populations  created  with  surrogate  variables 
that  are  known  for  the  entire  population,  and 


are  developed  to  reflect  the  distribution  of 
net  coverage  error.  ESCAP  II  directed  the 
preparation  of  additional  artificial 
populations. 

Evaluation  Results 

Demographic  analysis  research  examined 
historical  levels  of  the  components  of 
population  change  to  address  the  possibility 
that  the  1990  demographic  analysis  estimates 
understated  the  national  population  (the  first 
scenario).  This  analysis  did  not  reveal  any 
significant  problems.  The  Census  Bureau 
investigated  the  second  scenario  by  revising 
the  estimates  of  international  migration  using 
preliminary  Census  2000  long  form  data,  and 
estimates  of  the  numbers  of  births,  using 
more  current  assumptions  about  birth 
registration.  The  Census  Bureau  also 
consulted  with  outside  experts  on  this  work. 
This  analysis  resulted  in  revisions  to  the  Base 
DA  that  was  initially  examined  as  part  of  the 
ESCAP  I  decision.  The  revisions  reflected  a 
larger  growth  in  the  foreign-bom  population 
during  the  last  decade.  The  current  Revised 
DA  estimates  considered  by  ESCAP  II  are 
much  closer  to  the  Alternative  DA 
considered  during  the  ESCAP  i  deliberations. 
Many  of  the  inconsistencies  previously  noted 
are  removed  when  the  Revised  DA  estimates 
are  viewed  in  light  of  the  A.C.E.  evaluations. 
The  Revised  DA  national  estimate  of  281.8 
million  for  the  U.S.  resident  population  is  2.2 
million  higher  than  the  Base  DA  and  about 
0.6  million  lower  than  the  Alternative  DA. 
The  Revised  DA  net  undercount  rate  of  0.12 
percent  compares  to  a  net  overcount  of  0.65 
percent  implied  by  the  Base  DA,  and  a  net 
undercount  of  0.32  percent  Using  the 
Alternative  DA. 

Erroneous  Enumerations 

The  studies  examining  the  accuracy  of  the 
measurement  of  erroneous  enumerations 
initially  found  serious  errors  that  would  have 
resulted  in  a  large  overstatement  of  the 
population  by  the  A.C.E.  The  seriousness  of 
these  findings  prompted  the  Committee  to 
direct  further  work  to  make  sure  that  the 
findings  were  correct.  This  additional  review 
indicated  that  a  significant  problem  existed 
with  the  measurement  of  erroneous 
enumerations,  but  also  indicated  that  the 
study  findings  were  subject  to  uncertainties 
resulting  from  a  large  number  of  cases  left 
unresolved  or  conflicting.  The  Person 
Duplication  Studies  added  additional 
information  underscoring  the  seriousness  of 
the  errors  in  measuring  erroneous 
enumerations.  These  duplication  studies 
found  that  the  A.C.E.  had  seriously 
understated  the  level  of  erroneous 
enumerations  because  of  incompletely 
measuring  census  duplications,  and  that  the 
EFU  had  not  accounted  for  a  significant  part 
of  this  understatement.  They  also  helped  to 
explain  some  of  the  uncertainty  that  arose 
from  the  rework  of  the  EFU.  The  net  effect 
of  these  studies  was  the  conclusion  that  the 
A.C.E.  overstated  the  level  of  undercount  by 
at  least  3  million  persons.  The  level  of  this 
error  is  such  that  the  ESCAP  determined  that 
the  unadjusted  data  should  be  used. 

Census  Omissions 

With  regard  to  studies  of  census  omissions, 
the  Matching  Error  Study  indicated  that  the 
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A.C.E.  overstated  the  net  undercount  due  to 
P-sample  matching  error  by  about  385,000. 
The  EFU  indicated  that  a  substantial  number 
of  movers  were  changed  to  nonmovers  and 
vice  versa.  The  net  effect  of  these  mover 
status  changes  suggests  an  overestimate  of 
the  match  rate  and  therefore  an 
understatement  in  the  A.C.E.  estimates  of 
about  450,000.  At  the  national  level  there  is 
therefore  a  smallnet  effect  of  about  65,000 
on  the  accuracy  of  the  measurement  of 
census  omissions.  However,  more  research 
must  be  conducted  to  further  study  these 
effects. 

Missing  Data 

The  Committee  examined  a  variety  of 
alternative  models  to  account  for  the  effects 
of  missing  data.  These  models  gave  a  wide 
range  of  results,  implying  widely  varying 
effects  on  the  A,C.E.  estimates.  The  data 
examined  by  the  Committee  make  clear  that 
alternative  missing  data  models  both 
understated  and  overstated  the  effects  of 
missing  data  on  the  A.C.E.  estimates, 
depending  on  the  choice  of  model.  The 
Committee  ultimately  viewed  the  choice  of 
model  as  an  increase  in  the  uncertainty 
associated  with  the  A.C.E.  results,  but  did  not 
find  evidence  of  bias  resulting  from  this 
choice  of  model.  This  uncertainty  should  be 
considered  in  further  analysis  of  the  A.C.E. 
estimates. 

Ralancing  Error 

ESCAP  I's  concern  with  balancing  error  has 
for  the  most  part  been  resolved,  as  hirther 
research  indicated  that  the  previously 
observed  discrepancy  did  not  appreciably 
influence  the  A.C.E.  estimates. 

Total  Error  Model 

ESCAP  I  used  a  total  error  model  to 
consolidate  its  research  and  to  produce  an 
overall  assessment  of  A.C.E.  accuracy. 
ESCAP  II  directed  that  an  updated  model  be 
prepared  to  account  for  information  from  the 
new  evaluation  studies.  The  timing  of  some 
of  the  new  evaluations,  along  with  the 
complexities  of  both  the  studies  and  the 
A.C.E.  design,  did  not  allow  preparation  of 
an  updated  model  that  would  incorporate  all 
errors  that  impact  the  A.C.E.  estimates.  As 
discussed  more  fully  in  the  body  of  the 
report,  the  ESCAP  could  not  develop  or 
verify  a  new  total  error  model  that  would 
take  into  account  all  of  the  errors  discovered 
in  the  EFU,  Matching  Error  Study,  and 
Person  Duplication  Studies.  Even  without  the 
information  from  an  updated  total  error 
model,  however,  it  was  clear  to  the 
Committee  that  the  magnitude  of  the 
discovered  errors  precluded  a 
recommendation  in  fovor  of  the  adjusted 
data. ' 

Synthetic  Error 

Consideration  of  the  synthetic  error  studies 
requires  the  completion  of  the  total  error 
model  and  will  bis  included  in  the  continued 
research. 

Other  Concerns 

Additional  studies  allayed  other  concerns 
about  the  A.C.E.  and  the  census.  Studies 
revealed  no  evidence  of  significant 
contamination  bias.  The  Committee 


concluded  that  the  effect  of  excluding 
reinstated  census  people  from  the  A.C.E.  was 
minimal.  The  Committee  further  concluded 
that  the  kind,  level  and  pattern  of  whole 
person  imputation  in  Census  2000  did  not 
call  the  A.C.E.  results  into  question. 

Next  Steps 

While  the  ESCAP  has  recommended 
against  use  of  the  adjusted  data,  the  A.C.E.'s 
original  objective  of  addressing  the 
differential  undercount  must  still  be  pursued. 
The  totality  of  the  evidence  considered  by 
the  Committee  leads  it  to  believe  that  while 
Census  2000  successfully  lowered  the 
historical  pattern  of  the  differential 
undercount,  it  did  not  eliminate  it.  The  net 
undercount  remains  disproportionately 
distributed  among  renters  and  minority 
populations.  With  further  research,  it  is 
reasonable  to  expect  that  new  information 
can  be  used  to  produce  revised  A.C.E. 
estimates.  The  evaluation  results,  including 
the  new  measurement  tool  of  name  matching, 
will  be  exti^mely  valuable  for  evaluating  the 
accuracy  of  Census  2000,  planning  for  the 
2010  census,  and  potentially  for  improving 
the  post-censal  estimates.  Both  census  taking 
emd  coverage  measurement  are  processes  that 
evolve  and  improve  with  each  census.  The 
Census  2000  experience  will  help  refine  both 
census  and  coverage  measurement  processes 
for  future  censuses. 
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ESCAP  n  Report 

Introduction 

Background 

On  March  1,  2001.  the  Acting  Director  of 
the  Census  Bureau  recommended  to  the 


Secretary  of  Commerce  that  unadjusted 
census  data  be  used  as  the  Census  Bureau's 
official  redistricting  data.  This 
recommendation  was  in  accord  with  the 
recommendation  of  the  Executive  Steering 
Committee  for  A.C.E.  Policy  (ESCAP).  The 
ESCAP '  was  unable  to  conclude,  based  on 
information  available  at  the  time,  that 
adjusted  Census  2000  data  were  more 
accurate  for  redistricting.  The  ESCAP  I 
Report  is  available  on  the  Census  Bureau's 
website,  along  with  a  voluminous 
Administrative  Record  supporting  this 
recommendation. 

The  primary  issue  that  precluded  ESCAP  I 
from  reconmiending  use  of  the  adjusted  data 
was  the  unexplained  difference  between  the 
A.C.E.  and  Demographic  Analysis  estimates 
of  the  population.  Demographic  analysis 
(DA)  initially  estimated  the  national  total 
population  to  be  below  the  census  count, 
while  the  A.C.E.  estimated  the  population  to 
be  above  the  census  count.  This  discrepancy 
raised  the  significant  possibility  of  an 
undetected  problem  with  the  A.C.E.  or  the 
census.  ESCAP  I  also  identified  concerns 
with  balancing  and  synthetic  estimation  error 
as  potential  problems  in  the  adjusted  data. 
The  Committee  directed  the  preparation  of  an 
extensive  evaluation  program  to  inform  its 
deliberations  relating  to  the  proposed  use  of 
adjusted  data  for  nonredistricting  purposes. 

ESCAP  II  Proceedings 

In  the  months  since  the  ESCAP  I  Report, 
the  Committee  has  embarked  on  a  second 
round  of  deliberations  to  address  the 
concerns  identified  in  the  report  and  to 
enable  the  Census  Bureau  to  recommend 
whether  the  adjusted  Census  2000  data 
should  be  used  for  nonredistricting  purposes. 
These  evaluations,  the  ESCAP  II  report  series, 
set  forth  the  underlying  data  that  support  the 
Committee's  findings.  The  future  uses  in 
consideration  include  post-censal  population 
estimates,  demographic  survey  controls,  and 
the  census  long  form  data  products.  Some  of 
the  required  evaluations  involved  additional 
research,  including  additional  field  work  and 
matching  work. 

ESCAP  n  considered  a  wide  variety  of 
research  and  analyses,  and  heard 
presentations  of  the  reports  on  the  attached 
list  (Attachment  1).  Some  of  these 
presentations  provided  background 
information  to  help  the  Committee  interpret 
the  results  of  other  studies,  while  others  bore 
directly  on  the  adjustment  recommendation. 
While  the  Committee  considered  and 
deliberated  on  all  of  the  listed  reports,  this 
discussion  will  focus  on  those  most  directly 
relevant  to  the  comparative  accuracy  of  the 
adjusted  and  unadjusted  data.  This  research 
was  conducted  over  many  months  and 
represents  diligent  and  thorough  statistical 
and  demographic  analysis.^ 


'  For  clarity,  the  Committee  (hat  produced  the 
March  1,  2001,  ESCAP  Report  is  sometimes  referred 
to  herein  as  "ESCAP  I"  and  the  March  1  report  as 
the  "ESCAP  I  Report."  The  Committee  that  has  tieen 
meeting  since  March  1 .  2001 .  is  refenwl  to  as 
•ESCAP  II  " 

'  The  ESCAP  II  Report  Series  does  not  represent 
the  entirety  of  the  Census  Bureau's  evaluation  of 
Census  2000.  The  Census  Bureau's  formal  Census 
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The  Associate  Director  for  Decennial 
Census  originally  chartered  the  ESCAP  on 
November  26. 1999.  and  charged  the 
Committee  to  "advise  the  Director  in 
determining  policy  for  the  A.C.E.  and  the 
integration  of  the  A.C.E.  results  into  the 
census  for  all  purposes  except  Congressional 
reapportionment."  Although  there  was  a 
change  in  the  Associate  Director  for  the 
Decennial  Census  position  in  lune  2001, 
ESCAP  II  continued  to  be  chaired  by  John 
Thompson  to  maintain  continuity.  The 
ESCAP  resumed  meeting  on  March  7,  2001. 
and  met  a  total  of  32  times,  sometimes  with 
more  than  one  meeting  per  day.  The  ESCAP 
represents  a  body  of  senior  career  Census 
Bureau  professionals,  with  advanced  degrees 
in  relevant  technical  fields  and/or  decades  of 
experience  in  the  federal  statistical  system. 
All  are  highly  competent  to  evaluate  the 
relative  merits  of  the  A.C.E.  data  versus  the 
census  data  and  are  recognized  for  their 
extensive  contributions  to  the  professional 
community. 

As  in  the  ESCAP  I  process,  the  early 
sessions  were  primarily  educational, 
designed  to  inform  Committee  members  of 
the  research  operations  and  to  present 
general  information  about  non-redistricting 
uses  of  the  data.  The  second  phase  involved 
presentation  by  knowledgeable  employees  of 
the  new  data  and  analyses  as  they  became 
available.  The  Committee  reviewed  the  data 
and  analyses,  sometimes  asking  staff  to 
provide  additional  and  new  information.  The 
third  phase  was  deliberation,  where  the 
Conunittee  members  met  privately.  The  final 
and  briefest  stage  was  review,  where 
Committee  members  commented  on  the  draft 
report.  Again,  as  in  the  ESCAP  I  process, 
minutes  were  prepared  for  all  sessions, 
except  for  the  final  ones,  which  were  private 
deliberations. 

During  the  education  and  evidence 
presentation  phases,  the  Chair  generally 
arranged  presentations  on  major  issues, 
issues  that  he  identified  on  his  own  initiative 
or  on  the  suggestion  of  Committee  members. 
During  the  evidence  presentation  stage, 
authors  of  the  analysis  reports  presented 
their  data  and  conclusions  to  the  Committee. 
The  deliberation  and  review  phases  were  less 
structured  with  various  members  raising 
topics  for  discussion  and  asking  for  evidence. 
No  formal  vote  was  held;  this  Report  reflects 
a  consensus  of  the  ESCAP.        i 

Non-Redistricting  Uses  of  the  Data 

The  ESCAP's  recommendation  covers  the 
three  non-redistricting  uses  of  census  data: 
post-censal  estimates,  demographic  survey 
controls,  and  Census  2000  long  form 
products.  Certain  Census  Bureau  data 
products  have  already  been  issued  using  only 
the  unadjusted  data,  including  the  Census 
2000  Redistricting  Data  Summary  File, 
Demographic  Profiles,  Congressional  District 
Demographic  Profiles,  Summary  File  1  Data, 
and  reports  in  the  Census  2000  Brief  Series. ^ 

Post-censal  estimates  are  made  by  updating 
the  most  recent  census  base  with  estimates  of 


2000  Evaluation  Program  provides  a  comprehensive 
evaluation  of  all  Census  operations  and  programs. 
The  reports  in  the  ESCAP  II  series  are  only  those 
necessary  to  inform  the  ESCAP's  recommendation. 

'These  models  can  be  found  at  http:// 
{Ktfinder.census.gov. 


population  change  (births,  deaths,  and  net 
migration).  As  directed  by  the  Census  Act, 
the  Census  Bureau  prepares  post-censal 
estimates  at  the  national,  state,  and  county 
level  every  year,  and  at  the  functioning 
governmental  unit  level  every  other  year.* 
These  estimates  have  a  variety  of  uses,  most 
notably  in  funding  allocations,  as  the  basis 
for  sample  survey  controls,  and  as 
denominators  for  many  important  statistics. 

The  accuracy  of  the  post-censal  estimates 
for  funding  allocations  is  critical,  as  about 
$200  billion  are  allocated  based  on  these  data 
each  year.  Medicaid  (Title  XIX)  is  the  largest 
program  to  distribute  federal  funding  based 
on  population  estimates,  distributing  over 
$100  billion  each  year  based  on  the  post- 
censal  estimates.  Community  Development 
Block  Grants  from  the  Department  of  Housing 
and  Urban  Development,  and  Title  I  Basic, 
Concentration,  and  Targeted  Grants  from  the 
Department  of  Education  are  two  additional 
federal  programs  that  use  post-censal 
estimates  as  factors  in  their  funding  formulas 
to  distribute  federal  monies.  The  individual 
states  also  have  within-state  fund  allocation 
programs,  many  of  which  use  post-censal 
estimates  to  allocate  funds  to  sub-state  areas. 

Many  federal  agencies  use  post-censal 
estimates  as  denominators  to  produce  per 
capita  statistics.  Excunples  are  per  capita 
income,  crime  statistics,  incidence  of  certain 
health  conditions,  birth  rates,  and  mortality 
rates.  The  numerators  of  these  statistics  can 
be  obtained  at  various  points  in  time 
throughout  the  decade.  In  the  absence  of 
updated  information,  calculating  these  kinds 
of  statistics  on  a  static  2000  denominator 
would  be  misleading;  therefore,  many  federal 
agencies  use  post-censal  estimates  of 
population. 

Demographic  survey  controls  are  used  by 
many  national  sample  surveys  to  transform 
the  data  they  collect  into  nationally 
representative  estimates.  The  most  notable  is 
the  Current  Population  Survey,  or  CPS, 
which  is  used  to  calculate  the  monthly 
unemployment  rate.  Sample  surveys 
generally  have  poorer  coverage  than  a  census: 
therefore,  in  order  to  improve  the  accuracy  of 
estimates  firom  a  sample  survey,  the  survey 
estimates  are  controlled  to  independent 
measures  of  the  number  of  people  in  certain 
age,  sex,  race,  and  Hispanic  origin  groups, 
such  as  the  ftost-censal  estimates. 

The  ESCAP  Committee  also  considered 
whether  adjusted  or  unadjusted  Census  2000 
data  should  be  used  for  the  controls  for 
estimates  based  on  data  from  the  Cen^is 
2000  long  form.  The  long  form  collects  more 
extensive  characteristic  data  from  a  sample  of 
about  seventeen  percent  of  the  population^ 
Long  form  data  are  used  to  provide  local 
communities  with  data  on  education, 
employment,  housing,  and  various  other 
social  and  demographic  characteristics 
essential  to  efficient  planning.  Additionally, 
the  long  form  provides  the  detailed  local 
demographic  and  social  characteristics  used 
in  some  federal  formula  allocation  programs. 
In  order  to  produce  estimates  for  the  country 
as  a  whole  from  this  sample.  Census  2000 
data  frt>m  the  short  form  items  are  used  as 
controls. 


ESCAP  n  Research 

In  the  months  since  the  ESCAP  I  Report, 
the  Committee  embarked  on  a  second  round 
of  deliberations  to  address  the  concerns 
identified  in  the  report  and  to  enable  the 
Census  Bureau  to  recommend  whether 
adjusted  Census  2000  data  should  be  applied 
for  non-redistricting  uses.  ESCAP  II, 
therefore,  directed  the  preparation  of  a 
number  of  evaluation  studies,  as  described  in 
detail  in  Attachment  2.  Research  centered 
around  four  areas,  demographic  analysis,  the 
A.C.E.,  Census  2000,  and  synthetic  error.  The 
results  of  this  research  are  set  forth  below. 

Demographic  Analysis 

ESCAP  I's  primary  concern  was  that  DA 
estimates  were  inconsistent  with  A.C.E. 
estimates.  The  Census  Bureau  expected, 
based  on  past  experience,  that  demographic 
analysis  would  posit  a  higher  estimate  of  the 
total  population  than  the  A.C.E.  because  of 
the  presence  of  correlation  bias,  and  that  the 
two  estimates  would  agree  generally  on  the 
coverage  of  certain  populations.  Instead,  the 
Base  DA  estimates  were  lower  than  both  the 
Census  2000  population  counts  and  the 
A.C.E.  estimates.  In  response,  the  Census 
Bureau  developed  its  Alternative  DA 
estimates  by  doubling  the  unauthorized 
immigration  assumed  to  have  occurred 
during  the  1990's.  Doing  so  yielded  a  nimiber 
of  foreign  bom  for  2000  that  was  roughly 
consistent  with  that  reported  by  the  March 
2000  Current  Population  Survey.*  The 
Alternative  DA  estimates  were,  however,  still 
significantly  lower  than  the  A.C.E.  estimates. 
The  Alternative  DA  indicated  that  Census 
2000  undercounted  the  population  by  0.32 
percent,  while  the  A.C.E.  produced  a  net 
undercoimt  estimate  of  1.15  percent.^ 

ESCAP  I  concluded  that  the  inconsistency 
in  the  estimates  of  the  total  national 
population  must  have  derived  from  one  or 
more  of  three  possible  explanations.  The  first 
explanation  was  that  all  available  1990 
census  data,  including  the  census  results,  the 
1990  coverage  measurement  survey,  and  the 
1990  DA  estimates,  significantly  understated 
the  Nation's  population,  but  that  Census 
2000  found  this  previously  un-enumerated 
population.  The  second  explanation  was  that 
DA  underestimated  population  growth 
between  1990  and  2000.  The  third 
explanation  was  that  the  A.C.E. 
overestimated  the  Nation's  population. 
ESCAP  n  directed  that  further  research  on 
demographic  analysis  be  conducted.  It 
focused  on  two  main  topics:  international 
migration  and  measurement  of  vital  events 
like  births  and  deaths. 

International  Migration 

Assumptions  regarding  international 
migration  were  the  most  uncertain 
component  in  the  demographic  analysis 
estimates  completed  by  March  1, 2001. 


«13U.S.C181. 


^The  March  Current  Population  Survey  was 
reweighted  using  the  Census  2000  counts  by  age, 
race,  sex,  and  Hispanic  origin  for  this  comparison. 

"This  figure  differs  from  the  1.18  percent  usually 
quoted  for  the  A.C.E.  because  the  A.C.E.  and  DA 
estimate  different  populations.  DA  estimates  the 
total  population,  while  the  A.C.E.  estimates  the 
household  population,  which  excludes  group 
quarters. 
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Although  the  research  agenda  for  the  March 
through  October  period  focused  primarily  on 
those  components  of  international  migration 
that  are  less  well  measured  (e.g.,  emigration, 
temporary  migration,  and  unauthorized 
migration),  the  work  also  included  research 
into  legal  immigration  and  the  demographic 
characteristics  of  migrants  used  in  the  March 
2001  DA  estimates. 

Part  of  the  analysis  involved  discussions 
with  independent  experts  on  demographic 
analysis  and  international  migration.  The 
purpose  of  a  March  20,  2001,  was  to  explain 
how  the  DA  estimates  differed  from  the 
A.C.E.  estimates,  and  to  discuss  how  to 
prioritize  short-term  and  long-term  research 
activities.  Attendees  included  experts  from 
the  statistical  commimity,  academia,  state 
agencies,  the  Census  Bureau's  advisory 
conunittees,  professional  organizations,  and 
international  organizations.  A  nearly 
unanimous  recommendation  finm  these 
experts  was  to  focus  on  assumptions  and 
estimates  of  the  components  of  international 
migration,  as  these  numbers  were  subject  to 
the  most  imcertainty.  Because  of  scheduling 
conflicts,  two  smaller  meetings  with  other 
migration  experts  were  held  at  the  aiuiual 
meeting  of  the  Population  Association  of 
America  on  March  29-30.  2001. 

Expert  advice  was  sought  again,  on 
September  24,  2001,  after  completion  of  the 
original  research  activities  (validation  of  the 
1990  estimates  and  updated  2000  estimates) 
that  produced  the  revised  DA  estimates. 
Although  these  experts  generally  agreed  with 
the  methodology  used  to  calculate 
components  of  international  migration,  they 
had  concerns  about  the  assumptions 
regarding  the  undercount  of  international 
migrants.  Specifically,  they  believed  the 
undercount  assumption  of  15  percent  for 
unauthorized  migrants,  which  was 
incorporated  in  the  Revised  DA,  was 
probably  too  high,  especially  given  the  A.C.E. 
undercounts  for  other  hard-to-enumerate 
groups.  In  addition,  they  urged  renaming  the 
residual  migrant  category  as  the  residual 
foreign-bom,  or  separating  the  residual 
foreign  bom  into  known  components  ("quasi- 
legal"  migrants)  and  the  implied 
unauthorized  migrant  population.  Both  of 
these  suggestions  were  incorporated  into  a 
subsequent  sensitivity  analysis. 

The  sensitivity  analysis  of  assumptions 
about  coverage  of  various  components  of  the 


foreign-bom  population  showed  that  the  total 
number  of  foreign  bom  did  not  vary  enough 
to  have  much  effect  on  the  DA  estimate  of  the 
total  population.  For  example,  the  lower 
bound  assumption  of  3.3  percent  net 
undercount  of  the  foreign-bom  equated  to  a 
population  of  281.3  million,  or  more  than  3 
million  people  lower  than  the  A.C.E.  total 
population.  The  uppter  bound  assumption  of 
6.7  percent  was  consistent  with  a  population 
of  282.5  million — still  more  than  2  million 
lower  than  the  A.C.E.  total  population.  These 
results  led  the  Census  Bureau  to  conclude 
that  the  Revised  DA  was  an  appropriate 
benchmark  for  assessing  Census  2000  and  the 
A.C.E.  estimates. 

Measurement  of  Vital  Events 

Other  research  examined  the  remaining 
assumptions  underlying  the  DA  components 
of  change,  including  the  birth,  death,  and 
Medicare  components.  Although  estimates  of 
deaths  and  the  size  of  the  elderly  population 
did  not  change  much,  the  estimates  of 
historical  births  changed  because  of  this 
research.  The  principal  outcome  was  a 
revision  in  the  assumptions  about 
registration  completeness  of  births  since 
1968.  The  previous  DA  estimates  assumed 
that  all  births  in  years  since  1968  (the  last 
year  of  testing  birth  registration 
completeness)  were  registered  at  the  same 
percent  (99.2  percent).  For  the  Revised  DA 
estimates,  registration  completeness 
gradually  reached  100  percent  by  1985  (the 
first  year  natality  statistics  were  reported 
electronically  bom  all  the  States),  and 
remained  at  100  percent  through  2000.  This 
revision  lowered  the  estimated  number  of 
births  for  1968-2000  by  715,000  (which 
lowered  the  Revised  DA  estimate  of  the  total 
population  in  2000  by  the  same  amount).^ 

Results  of  Revised  DA 

The  research  undertaken  between  March 
and  October  allayed  two  fundamental 
concems:  first,  the  possibility  that  the 
Altemative  DA  did  not  capture  the  full 
growth  of  the  population  between  1990  and 
2000,  and  second,  the  possibility  that  the 
1990  DA  was  lower  than  the  true  population. 
In  fact,  the  cumulative  effect  of  the  research 
on  immigration,  births,  and  deaths  led  to 


Revised  DA  estimates  that  were  only  slightly 
different  from  the  Altemative  DA.  In  other 
words,  the  inconsistency  between  the 
Altemative  DA  and  the  A.C.E.  estimates  was 
not  the  result  of  unexplained  problems  in 
DA.  These  results,  in  combination  with  other 
evidence,  led  the  ESCAP  to  conclude  that  the 
A.C.E.  overestimated  the  Nation's  total 
population. 

More  specifically,  the  Revised  DA  lowered 
the  net  undercount  rates  from  1.85  to  1.65 
percent  in  1990,  and  from  0.32  to  0.12 
percent  in  2000,  but  did  not  alter  the  DA 
finding  that  the  net  undercount  rate  in  2000 
was  substantially  lower  than  in  1990."  The 
Revised  DA  continued  to  measure  a  lower  net 
undercount  than  the  A.C.E.,  and  in  fact  was 
very  close  to  the  Altemative  DA  estimate 
used  by  ESCAP  I  in  March.  The  Revised  DA 
estimated  a  net  undercount  of  0.3  million,  or 
0.12  percent,  compared  with  the  A.C.E. 
estimate  of  a  net  undercount  of  3.3  million, 
or  1.15  percent.  Population  totals  from  the 
Base  DA,  Altemative  DA,  and  Revised  DA, 
along  with  the  Census  2000  counts  and  the 
A.C.E.  estimates,  are  shown  in  Table  A.  The 
corresponding  numerical  and  percentage 
undercounts  are  shown  in  Figure  1. 

Table  A.— Resident  Population  To- 
tals FROM  Census  2000,  Demo- 
graphic Analysis,  and  the  A.C.E.: 
April  1, 2000 


Source 

Total  popu- 
lation 

Base  DA  (March) 

279.598,121 

Census  2000  

281,421,906 

Revised  DA  (September)  

Alternative  DA  (March)  

ACE 

281,759,858 
282,335,711 
284,683,782 

'ESCAP  n  Report  No.  1,  "Demographic  Analysis 
ResulU."  ' 


•ESCAP  n  Report  No.  1. 
Results." 


'Demographic  Analysis 
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As  shown  in  Table  B  below,  the  Revised 
DA  implied  a  greater  reduction  than  the 
A.C.E.  in  net  undercount  in  Census  2000 
compared  with  the  1990  census.  Under  the 
revised  DA,  the  net  undercount  rate  was 
reduced  by  1.53  percentage  points,  from  1.65 
percent  in  1990  to  0.12  percent  in  2000.  In 
contrast,  the  A.C.E.  estimate  of  1.15  percent 
net  undercount  in  2000  was  0.43  percentage 
points  lower  than  the  1.58  percent  in  1990. 
Additionally,  both  DA  and  the  A.C.E. 
measured  a  reduction  in  the  net  undercount 
rates  of  Black  and  nonBlack  children 


compared  with  1990.  Both  methods  also 
measured  a  reduction  in  the  net  undercount 
rates  of  adult  Black  men  and  women. 

The  revised  DA  and  A.C.E.  estimates 
continued  to  disagree  in  that  DA  found  a 
reduction  in  the  net  undercount  rates  of 
nonBlack  men  and  women  irr  Census  2000 
compared  with  the  rates  of  previous 
censuses.  The  A.C.E.  indicated  no  change  or 
a  slight  increase  in  undercount  rates  for 
nonBlack  adults  as  a  group. 

Demographic  analysis  also  provided 
evidence  that  correlation  bias  was  not 


reduced  between  1990  and  2000. 
Comparisons  of  the  DA  and  A.C.E.  sex  ratios 
(men  per  100  women)  showed  that 
correlation  bias  in  the  survey  estimates  was 
not  reduced  for  Black  men  between  1990  and 
2000.  The  A.C.E.  sex  ratios  for  Black  adults 
were  much  lower  than  the  expected  sex 
ratios  based  on  DA.  implying  that  the  A.C.E. 
did  not  capture  the  high  undercount  rate  of 
Black  men  relative  to  Black  women.  The  size 
of  this  bias  was  about  the  same  as  in  the  1990 
coverage  measurement  survey. 


Table  B.— Estimates  of  Percent  Net  Undercount,  by  Race,  Sex,  and  Age:  1990  and  2000 

[a  minus  sign  denotes  a  net  overcount] 


Revised  demo- 
graphic analysis 

pes/a.c.e. 

pes 

1990 

ACE. 
2000 

Category 

1990 

2000 

Total  

1.65 
5.52 
5.27 
9.57 
2.05 
1.08 
1.12 
1.74 
0.44 

0.12 
2.78 
1.30 
7.67 
0.75 

-0.29 
0.54 
0.29 

-1.02 

1.58 
4.43 
7.05 
3.76 
2.64 
1.18 
2.46 
1.19 
0.34 

1.15 

Black 

2.07 

0-17 

2.92 

Male,  18+ 

2  10 

Female,  18+  

1.28 

NonBlack 

1.01 

0-17 

1.27 

Male,  18+ 

1.43 

Female,  18+  

0.44 

Source:  US  Census  Bureau. 

Note:  Estimates  by  race  shown  for  2000  are  based  on  the 
graphic  Analysis  Results." 


average"  of  Model  1  and  Model  2,  as  descrit>ed  in  ESCAP  II  Report  No.  1 ,  "Demo- 
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Research  to  Evaluate  the  A.C.E.  and  Census 
2000 

A  number  of  the  studies  described  more 
fully  in  Attachment  2  evaluate  the  accuracy 
of  the  A.C.E.  and  Census  2000.  The  A.C.E.  is 
composed  of  two  samples,  the  E-sample, 
which  measures  erroneous  enumerations, 
and  the  P-sample,  which  measures  census 
omissions.  The  E-sample  is  also  used  to 
estimate  the  number  of  census  persons  who 
do  not  have  sufficient  information  to  be  used 
in  A.C.E.  matching  and  foUowup  operations. 
The  Dual  System  Estimates  (DSEs)  are 
computed  by  combining  E-sample  estimates 
of  erroneous  enumerations  and  insufficient 
information  with  P-sample  estimates  of 
omission.  Therefore  it  is  critical  that  the  E- 
sample  correctly  account  for  erroneous 
enumerations  and  that  the  P-Sample 
correctly  account  for  omissions.  The 
evaluations  were  designed  to  measure  the 
accuracy  of  both  the  P-  and  E-Samples. 

Three  studies  in  particular  produced 
substantial  new  information  for  ESCAP  11:  the 
Matching  Error  Study,  the  Evaluation 
FoUowup  (EFU),  and  the  Person  Duplication 
Studies. 

Matching  Error  Study  ^ 

The  Matching  Error  Study  provided  the  P- 
sample  matching  error  rate  and  the  E-sample 
processing  error  rate.  Expert  matchers 
clerically  rematched  all  of  the  people  in  a 
one-fifth  subsample  of  the  A.C.E.  clusters  to 
determine  the  best  match  code.  This 
information  was  compared  to  match  codes 
assigned  in  production  of  the  actual  A.C.E. 
estimates. 

Evaluation  FoUowup  ^° 

The  EFU  consisted  of  a  reinterview  of 
households  in  the  same  one-Hfth  subsample 
of  A.C.E.  clusters  used  in  the  Matching  Error 
Study,  with  additional  subsampling.  EFU 
results  helped  determine  the  accuracy  of  the 
production  data  processed  and  collected  in 
the  P-  and  E-Samples.  The  EFU  interview 
results  were  used  to  measure  the  accuracy  of 
the  classiHcation  of  correct  and  erroneous 
census  enumerations  as  determined  by  the  E- 
Sample.  The  results  were  also  used  to 
measure  the  accuracy  of  the  P-Sample  data 
regarding  mover  status  and  Census  Day 
residence. 

Person  Duplication  Studies  ** 

The  Person  Duplication  Studies  took 
advantage  of  the  fact  that  Census  2000  was 
the  Hrst  census  to  record  name  information 


■ESCAP  n  Report  No.  7.  "Accuracy  and  Coverage 
Evaluation  Matching  Error." 

>o  ESCAP  II  Report  No.  3.  "Evaluation  Results  for 
Changes  in  A.C.E.  Enumeration  Status,"  ESCAP  11 
Report  No.  4,  "A.C.E.  Erroneous  Enumeration 
Erroi°s:  Analysis  of  Census  Discrepant  Persons," 
ESCAP  11  Report  No.  16,  "Evaluation  Results  for 
Changes  in  Mover  and  Residence  Status  in  the 
A.C.E.,"  and  ESCAP  n  Report  No.  24.  "Results  of 
the  Person  FoUowup  and  Evaluation  Follow-up 
Forms  Review." 

"ESCAP  n  Report  No.  6,  "Census  Person 
Duplication  and  the  Corresponding  A.C.E. 
Enumeration  Sutus,"  ESCAP  11  Report  No.  9, 
"Evidence  of  Additional  Erroneous  Enumerations 
from  the  Person  Duplication  Study,"  and  ESCAP  U 
Report  No.  20,  "Person  Duplication  in  Census 
2000." 


in  the  data  capture  system  in  a  way  that 
permits  computer  matching.  This  new 
methodology  permitted  the  Census  Bureau  to 
direct  a  nationwide  computer  matching 
operation  to  measure  the  level  of  duplication 
in  the  census.  These  studies  also  examined 
how  well  the  A.C.E.  accounted  for  these 
duplicates.  While  the  A.C.E.  matched 
respondents  in  the  same  block  and 
surrounding  blocks,  this  new  tool  permitted 
the  Census  Bureau  to  search  for  duplicates 
throughout  the  country.  The  Person 
Duplication  Studies  involved  only  computer 
matching,  as  the  Census  Bureau  lacked  the 
resources  and  time  to  match  to  the  entire 
country  using  both  computer  and  clerical 
matching.  The  computer  matching  thus 
understated  the  actual  level  of  duplication. 
These  studies  also  compared  the  results  of 
'  the  EFU  with  the  Person  Duplication  Studies 
to  determine  whether  the  EFU  correctly 
measured  these  duplications. 

Some  of  the  error  components  produced  in 
these  studies  suggest  that  the  A.C.E. 
overestimated  the  net  undercount  while 
others  suggest  the  net  undercount  was 
underestimated.  The  results  of  these  studies 
are  discussed  below,  and  are  the  basis  for  the 
recommendation  that  the  adjusted  data  not 
be  used  due  to  a  significant  problem  in  the 
measurement  of  erroneous  enumerations 
resulting  in  an  overstatement  of  the  net 
undercount  by  at  least  3  million  people. 

Measurement  of  Erroneous  Enumerations, 
Including  DupUcates 

The  evaluations  of  the  accuracy  of  the 
A.C.E.  indicated  that  the  A.C.E.  did  not 
measure  a  signiflcant  portion  of  the  Census 
2000  erroneous  enumerations.  The 
measurement  of  erroneous  enumerations  is 
critical  to  both  the  national  net  undercount 
and  to  sub-national  estimates.  The  effect  of 
this  error  resulted  in  the  A.C.E.  significantly 
overstating  the  net  Census  2000  undercount 
by  at  least  3  million  people,  with  an 
approximate  range  of  3  to  4  million.  The 
significance  of  this  error  was  such  that  the 
ESCAP  recommended  that  the  unadjusted 
data  be  used  for  Census  2000  non- 
redistricting  purposes. 

The  EFU  and  the  Person  Duplication 
Studies  described  above  provided  the  most 
significant  information  regarding  the 
measurement  of  erroneous  enumerations. 
The  initial  EFU  results  gave  evidence  of  a 
significant  understatement  in  the  A.C.E. 
measurement  of  erroneous  enumerations. 
Because  of  the  significance  of  the 
understatement,  the  EFU  was  extensively 
reviewed.  The  revised  EFU  again  also 
indicated  a  significant  problem  with 
understating  the  level  of  erroneous 
enumerations,  and  resulted  in  a  high  level  of 
cases  left  unresolved  or  conflicting.  The 
Person  Duplication  Studies  found  that  a 
signiHcant  number  of  duplicate  enumerations 
were  not  measured  by  the  A.C.E.,  and  that 
the  EFU  did  not  pick  up  significant  portions 
of  this  error.  The  Person  Duplication  Studies 
also  resolved  a  portion  of  the  cases  left 
unresolved  or  conflicting  by  the  EFU  Review. 

The  EFU  initially  found  a  3.5  percent 
change  in  enumeration  status  from  that 
measured  by  A.C.E.  production.  A  total  of 
about  2,800.000  production  "correct 


enumerations"  (SE  223,000)  were  re-coded  as 
"erroneous  enumerations,"  while  about 
900,000  production  "erroneous 
enumerations,"  (SE  99,000)  were  re-coded  as 
"correct  enumerations."  "  The  net  difference 
found  by  the  EFU  was  1 ,900,000.  The  EFU 
also  included  about  4,500,000  cases  (SE 
353,000)  that  could  not  be  resolved.  This 
study  indicted  that,  at  a  minimum,  the  A.C.E. 
overstated  the  level  of  net  undercount  by 
about  2  million  people. 

Because  of  the  EFU's  potentially  signiflcant 
implications  for  the  A.C.E.  estimates,  ESCAP 
decided  that  further  EFU  analysis  was 
needed.  Accordingly,  more  highly  trained 
matching  analysts  from  the  National 
Processing  Center  (NPC)  directly  reviewed  a 
subsample  of  the  EFU  and  production  cases. 
Matching  analysts  are  employees  at  NPC  with 
many  years  of  training  in  matching,  some 
with  over  20  years  of  experience,  who 
supervise  and  perform  quality  assurance  for 
all  the  A.C.E.  matching  operations. 

This  additional  review  confirmed  that 
there  were  errors  in  the  A.C.E. 's 
identification  of  erroneous  enumerations.  A 
total  of  about  1,800,000  enumerations  (SE 
189,000)  that  were  coded  as  correct  in 
production  were  subsequently  coded 
erroneous  in  the  evaluation,  while  the 
number  of  enumerations  coded  as  erroneous 
in  production  that  were  then  coded  as  correct 
in  the  review  was  about  361,000  (SE 
46,000)."  Consequently,  the  net  difference  in 
the  "correct  enumeration"  to  "erroneous 
enumeration"  and  "erroneous  enumeration" 
to  "correct  enumeration"  cells  was  estimated 
at  1,450,000,  rather  than  the  initial  level  of 
1,900,000.  However,  the  review  identified 
over  15  million  cases  which  could  not  be 
resolved  or  for  which  conflicting  results  were 
observed.  Depending  on  assumptions  that 
could  be  made  regarding  the  enumeration 
status  of  these  cases,  the  overstatement  of  the 
net  undercount  could  range  from  about  1.45 
million  to  up  to  5.9  million  people.'* 

The  Person  Ehiplication  Studies  found  that 
a  significant  number  of  duplicate 
enumerations  were  not  correctly  measured  by 
the  A.C.E.  or  by  the  EFU.  Furthermore,  when 
the  Person  Duplication  Studies  results  are 
combined  with  the  EFU  results,  some  of  the 
unresolved  and  conflicting  cases  can  be 
explained.  Based  on  this  work,  more  refined 
ranges  for  the  level  of  the  A.C.E. 
overstatement  were  developed.  Direct 
estimates  were  produced  from  the  Person 
Duplication  Studies  that  indicated  that  the 
level  of  A.C.E.  error  not  measured  was  about 
3  million  persons.  In  addition,  it  is  also 
expected  that  further  refinements  to  the 
treatment  of  the  unresolved  and  conflicting 
cases  would  lead  to  about  an  additional 
800,000  errors.  Thus,  the  approximate  range 
of  the  potential  overstatement  of  the  net 
undercount  was  reduced  to  between  3  and  4 
million  persons. 


>'  ESCAP  n  Report  No.  3,  "Evaluation  Results  for 
Changes  in  A.C.E.  Enumeration  Status." 

>3  ESCAP  II  Report  No.  24.  'Results  of  the  Person 
FoUowup  and  Evaluation  FoUowup  Forms 
Review." 

><  ESCAP  II  Report  No.  24.  "Results  of  the  Person 
FoUowup  and  Evaluation  FoUowup  Forms 
Review." 
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Finally,  the  EFU  provided  information 
regarding  whether  the  A.C.E.  accurately 
measured  Census  2000  discrepant 
enumerations.'*  This  study  showed  that  the 
net  effect  of  erroneously  identifying 
discrepant  persons  as  correct  enumerations 
in  production  and  vice  versa  is  an 
overstatement  of  about  6,000  correct 
enumerations  in  production,  with  a  standard 
error  of  about  30,000.'^  This  difference  is 
statistically  insigniRcant. 

Measurement  of  Census  Omissions 

Measurement  of  census  omissions  is  based 
on  the  P-Sample.  Therefore,  accurate 
matching  of  the  P-sample  to  the  census,  and 
the  correct  classification  of  mover  status  and 
Census  Day  residence,  are  important 
components  of  the  P-Sample.  Information 
about  the  accuracy  of  the  matching  was 
produced  by  the  Matching  Error  Study. 
Information  about  the  accuracy  of  the 
classification  of  movers  and  Census  Day 
residence  was  derived  hx)m  the  EFU. 

The  Matching  Error  Study  indicated  that 
the  level  of  matching  error  from  the  P-Sample 
would  result  in  about  a  385,000 
overstatement  of  the  net  undercount.'^ 

The  EFU  demonstrated  that 
misclassiHcation  of  movers  in  the  A.C.E.  may 
have  resulted  in  an  understatement  of  about 
450,000  in  the  net  undercount.^"  It  should  be 
noted  that  this  Fmal  effect  was  the  result  of 
significant  changes  in  mover  status.  These 
changes  involved  a  large  number  of  movers 
becoming  nonmovers  and  vice  versa.  The 
EFU  indicated  that  about  4.5  million  people 
classified  as  "movers"  in  production  became 
"nonmovers,"  and  that  about  2.4  million 
people  classified  as  "nonmovers"  in 
production  became  "movers."  At  the  national 
level  there  is  therefore  a  small  net  effect  of 
about  65,000  on  the  accuracy  of  the 
measurement  of  census  omissions.  However, 
more  research  must  be  conducted  to  further 
study  these  effects. 

The  ESCAP  was  concerned  about  the  EFU 
measurement  of  movers  who  became 
nonmovers.  specifically  about  whether  the 
EFU  measured  too  few  movers,  due  to  its 
questionnaire  design.  To  be  classified  a 
nonmover,  the  EFU  required  less  detailed 
information  than  needed  to  be  classified  a 
mover.  An  examination  of  the  bias  caused  by 
mover  status  changes  indicates  that  the  effect 
of  mover-to-nonmover  changes  was  greater  in 
absolute  value  then  the  effect  of  nonmover- 
to-mover  changes.  Therefore,  if  there  was  an 
over  reporting  of  nonmovers  in  the  EFU,  the 
effect  would  be  to  lower  the  measured  net 
bias  described  above.  Additional  work  must 


"Discrepant  resuhs  include  falsification  (the 
amount  is  uncertain),  but  do  not  include  honest 
mistakes  made  by  the  interviewers  or  respondents. 
A  person  is  classified  as  discrepant  during  the 
matching  operation  if  three  knowledgeable 
respondents  indicate  not  knowing  him  or  her  in 
either  the  EFU  or  production  interview. 

'"ESCAP  II  Report  No.  4,  "A.CE.  Erroneous 
Enumerations  Errors:  Analysis  of  Census  Discrepant 
Persons." 

"ESCAP  II  Report  No.  7,  -Accutacy  and 
Coverage  Evaluation  Matching  Error." 

'"ESCAP  11  Report  No.  16.  "Evaluation  Results 
for  changes  in  Mover  and  Residence  Status  in  the 
A.CE." 


clearly  be  conducted  to  clarify  this 
information.  Furthermore,  even  though  the 
net  effects  of  these  errors  cancel  at  the 
national  level,  assessment  of  the  subnational 
effects  also  requires  fiulher  research. 

Correlation  Bias 

Correlation  bias  refers  to  the  tendency  for 
people  enumerated  in  the  census  to  be  more 
likely  to  be  included  in  the  A.C.E.  than  those 
missed  in  the  census.  Correlation  bias 
usually  results  in  a  downward  bias  in  the 
DSE.  This  type  of  bias  can  result  from  causal 
dependence,  that  is,  the  tendency  of  some 
people  to  be  more  likely  to  be  included  in  the 
A.C.E.  because  they  had  been  included  in  the 
census,  or  vice  versa,  or  from  heterogeneity. 
Heterogeneity  bias  can  arise  because  different 
people  within  poststrata  both  have  different 
chances  of  being  counted  in  the  census  and 
different  chances  of  being  included  in  the 
A.C.E.  To  cause  a  bias,  these  chances  must 
be  correlated,  for  example,  those  likely  to  be 
missed  by  the  census  are  also  most  likely  to 
be  missed  by  the  A.C.E.  ESCAP  I  assessed 
possible  correlation  bias  in  the  A.C.E. 
estimates  by  comparing  the  A.C.E.  and  DA 
results.  Correlation  bias  estimates  available 
for  the  March  ESCAP  recommendation  used 
DA  estimates  as  of  February  26,  2001.  ESCAP 
II  directed  that  the  correlation  bias  estimates 
be  recomputed  to  use  the  Revised  DA 
estimates  and  other  newly  available  data. 
Revised  correlation  bias  estimates  were 
computed  and  discussed  by  the  Conunittee. 

Like  ESCAP  I.  ESCAP  II  was  faced  with  the 
fact  that  while  correlation  bias  exists,  it  is 
difficult  to  quantify.  Correlation  bias  is  an 
important  component  of  assessing  the 
A.C.E. 's  acciu-acy  because  assumptions 
regarding  correlation  bias  have  a  lai^e  effect. 
ESCAP  II  considered  several  models  of 
correlation  bias,  including  whether 
correlation  bias  should  be  assumed  only  for 
the  Black  population,  whether  the  Hispanic 
population  should  be  assumed  to  have  the 
same  degree  of  correlation  bias  as  the  Black 
population,  and  whether  correlation  bias 
should  be  assumed  to  be  the  same  for  owners 
and  renters.  Correlation  bias  would  mean 
that  the  A.C.E.  estimates  of  total  population 
were  too  low  by  about  750,000  to  1.3  million, 
depending  on  which  model  for  correlation 
bias  is  assumed.'"  Currently  the  Census 
Bureau  has  no  means  of  incorporating  these 
net  biases  in  the  production  DSEs. 

A.C.E.  Missing  Data 

Missing  data  occurs  in  the  A.C.E.  if,  after 
all  foUowup  attempts,  there  remain 
households  that  were  not  interviewed,  or 
households  with  some  portions  of  the  person 
data  missing,  such  as  age  or  race.  Sometimes 
the  missing  item  involves  the  status  of 
whether  a  person  matched,  was  a  resident  on 
Census  Day,  or  was  correctly  enumerated. 
Statistical  models  are  used  to  account  for 
missing  data.  ESCAP  I  viewed  the  rates  of 
occurrence  of  unresolved  A.C.E.  cases  for 
match  status,  correct  enumeration  status,  and 
mover  status  as  low  enough  to  preclude 
serious  biases  in  the  A.C.E.  results.  ESCAP  II 
directed  development  of  additional  missing 


data  models  to  assess  the  effect  on  the 
estimates  of  using  alternative  models. 

The  treatment  of  missing  data  can  have  a 
large  effect  on  the  A.C.E.  estimates  under 
certain  assumptions.  ESCAP  II  examined  a 
variety  of  models  to  predict  the  effects  of 
missing  data.  Seven  basic  methods  for 
addressing  the  components  of  missing  data  in 
the  A.C.E.  estimates  were  considered  in 
various  combinations.  Each  resulting 
alternative  model  was  used  to  compute  new 
DSE.  The  alternatives  considered  indicated 
that  the  choice  of  missing  data  model  can 
have  a  significant  effect  on  the  resulting 
estimates  of  coverage  error,  causing  the  DSEs 
to  be  over-  or  under-stated.  The  Census 
Bureau  chose  to  represent  the  effects  of  these 
alternative  models  in  the  form  of  increased 
uncertainty  in  the  A.C.E.  estimates. 

The  DSEs  that  resulted  from  the  alternative 
models  were  used  to  calculate  a  measure  of 
variation  similar  to  a  sampling  error.  This 
research  found  that  non-sampling  variability 
from  the  use  of  alternative  missing  data 
models  was  considerable.  At  the  national 
level,  the  overall  magnitude  of  the  variation 
resulting  from  all  combinations  of  the 
alternative  missing  data  models  (about 
530,000)  was  higher  than  the  DSE  sampling 
error  (about  380,000).^°  When  some 
alternative  models  were  excluded,  the 
standard  deviation  was  of  approximately  the 
same  magnitude  as  the  DSE  sampling  error, 
but  there  is  no  evidence  to  suggest  that  the 
measure  of  variation  based  on  all  methods  is 
unreasonable.  In  fact,  arguments  could  be 
made  that  this  measure  understates  the  actual 
levels  of  variation  due  to  missing  data 
because  it  assumes  that  the  alternatives 
considered  were  randomly  distributed 
around  an  average,  that  is,  each  alternative 
was  equally  likely. 

ESCAP  II  also  examined  information 
describing  the  level  and  distribution  of 
A.C.E.  missing  data  compared  to  the  1990 
coverage  measurement  survey.  The  purpose 
of  this  review  was  to  put  the  levels  of  missing 
data  in  context  with  1990,  and  to  add  to  the 
understanding  of  the  alternative  missing  data 
model  analysis  previously  described.  The 
2000  unresolved  rates  were  slightly  higher 
than  those  in  1990,  but  were  not  initially 
viewed  as  high  enough  to  cause  major 
concern.  The  alternative  model  analysis 
indicated  that  missing  data  had  a  more 
significant  effect  than  anticipated,  possibly 
due  to  changes  in  the  methcds  for 
incorporating  movers  into  the  DSE,  or  to  a 
more  diverse  set  of  alternative  models. 

Balancing  Error 

The  ESCAP  I  Report  had  identified 
balancing  error  as  a  potential  problem,  noting 
that  the  A.C.E.  found  3  million  more  matches 
in  surrounding  blocks  than  correct 
enumerations,  a  result  which  could  have 
affected  the  accuracy  of  the  estimates.  The 
A.C.E.  matching  is  carried  out  in  a  defined 
search  area  consisting  of  the  A.C.E.  sample 
blocks  (clusters)  and  a  targeted  area  of  blocks 
surrounding  or  bordering  the  A.C.E.  blocks. 
Significant  differences  were  discovered 
between  the  number  of  matches  and  correct 


>»  ESCAP  11  Report  No.  10,  "Estimation  of 
Correlation  Bias  in  2000  A.CE.  Estimates  Using 
Revised  Demographic  Analysis  Results." 


">  ESCAP  n  Report  No.  12, "  AnalysU  of  Missing 
Data  Alternatives." 
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enumerations  found  in  the  surrounding 
blocks.  Various  scenarios  were  identified  that 
could  explain  the  difference,  and  ESCAP  II 
directed  that  evaluations  be  conducted  to 
investigate  the  source  of  this  difference, 
identify  the  scale  of  any  error,  and  assess 
whether  its  magnitude  could  significantly 
affect  the  accuracy  of  the  adjusted  data.  This 
analysis  necessitated  additional  field  work. 
The  evaluations  indicated  that  the  causes 
of  the  discrepancies  were  for  the  most  part 
related  to  a  scenario  that  does  not 
significantly  affect  the  resulting  DSEs.  That 
is,  most  of  the  3  million  difference  was 
attributable  to  the  A.C.E.  listing  housing 
units  in  the  blocks  surrounding  the  sample 
blocks,  which  had  little,  if  any,  effect  on  the 
DSE.  The  evaluations  did,  however,  detect 
about  246.000  A.C.E.  people  (SE  82,000) 
located  out  of  the  surrounding  blocks.^'  The 
evaluations  also  estimated  that  an  additional 
195,000  people  (SE  56,000)  were  incorrectly 
identified  as  having  been  correctly 
enumerated,  but  although  they  were  found  to 
have  been  out  of  the  search  area.  The  effect 
of  these  errors  is  an  approximate 
overstatement  of  the  net  undercount  by  about 
450,000  persons.  It  appeared  that  a  portion  of 
these  errors  were  also  included  in  the  results 
of  the  EFU  and  Matching  Error  Study.  While 
some  additional  work  is  required  to 
completely  resolve  the  potential  effects  of 
balancing  error,  the  ESCAP  believes  that 
most  of  the  previous  concerns  regarding 
balancing  error  have  been  addressed. 

Conditioning 

Conditioning,  or  contamination  bias,  refers 
to  the  situation  where  the  A.C.E.  influenced 
the  census.  ESCAP  I  assumed  in  its 
deliberations  that  any  effects  of  conditioning 
or  contamination  bias  were  minimal,  and 
could  be  ignored.  This  assumption  was  based 
on  previous  experiences  in  the  1990  census. 
Evidence  presented  to  ESCAP  II  confirmed 
that  contamination  bias  was  not  a  problem  in 
Census  2000,  as  research  did  not  identify  any 
evidence  of  its  presence.^^ 

Reinstated  Late  Additions 

While  ESCAP  I  did  not  identify  Census 
2000  late  additions  as  a  source  of  error,  levels 
of  these  additions  were  significantly  higher 
than  in  the  1990  census.  Late  additions  refer 
to  persons  included  in  the  final  census  count 
who  were  excluded  from  A.C.E.  matching 
and  dual  system  estimation  because  of  their 
late  inclusion.  For  Census  2000,  the  late 
additions  consisted  exclusively  of  housing 
units  that  were  temporarily  removed  from  the 
census  because  they  were  suspected  to 
duplicate  other  housing  units,  but  which 
were  later  (after  the  A.C.E.  matching  process 
started)  reinstated  into  the  final  census  after 
further  research.  ESCAP  I  determined  that  if 
the  reinstated  people  were  a  small  percentage 
of  the  correct  enumerations  in  the  census,  or 
if  their  A.C.E.  coverage  rate  was  similar  to  the 
A.C.E.  coverage  rate  for  census  people 
included  in  A.C.E.,  then  there  would  be  a 


minimal  effect  on  the  DSEs.-''  To  validate 
this  assumption,  additional  research  was 
conducted. 

Based  on  this  additional  work,  ESCAP  II 
concluded  that  the  effect  of  excluding 
reinstated  census  people  from  the  A.C.E.  was 
minimal.  The  A.C.E.  coverage  rate  may  have 
been  overestimated  by  0.034  to  0.082 
percentage  points.^*  This  result  confirmed 
the  assumption,  previously  made  in  the 
ESCAP  1  Report,  that  the  effect  of  the 
reinstated  people  on  the  DSEs  would  be 
small. 

Census  2000  Imputations 

Census  2000  experienced  a  higher  rate  of 
whole  person  imputations  than  in  the  1990 
census.  Whole  person  imputations  were 
excluded  from  A.C.E.  matching  activities,  but 
reflected  in  the  census  coverage  error  as 
measured  by  the  A.C.E.  ESCAP  I  was 
concerned  that  information  was  not  available 
at  the  time  to  validate  that  the  whole  person 
imputations  were  explainable  by  Census 
2000  design  features  (and  thus  should  have 
no  discernible  impact  on  the  A.C.E.).  ESCAP 
II  concluded  that  the  kind,  level,  and  pattern 
of  whole  person  imputations  in  Census  2000 
raised  no  additional  issues  relative  to  the 
accuracy  of  the  A.C.E.  adjustment. 

Approximately  5.77  million  persons  had 
all  their  characteristics  (short  form  data 
items)  imputed  in  Census  2000.  compared  to 
1.97  million  persons  in  the  1990  census. 
Approximately  1.2  million  of  these  persons 
were  added  to  the  census  count  through  a 
count  imputation  process.  The  remaining  4.6 
million  persons  were  counted  directly 
through  the  census  enumeration  process,  but 
had  all  their  person  characteristics  imputed 
because  information  about  them  was 
substantially  missing  from  the  census 
records.^*  Research  into  the  sources  of  the 
whole  person  imputations  identified  that 
changes  in  the  census  design  contributed  to 
the  level  of  housing  units  requiring 
imputation.  Furthermore,  the  count 
imputation  rate  was  comparable  to  the  rate 
experienced  in  the  1970  and  1980  censuses. 

Characteristics  of  the  imputed  persons 
were  also  examined.  The  age,  race  and  sex 
characteristics  of  the  population  requiring 
some  form  of  imputation  was  similar  to  the 
data-defined  population  with  the  exception 
of  the  age  category  under  18.  The  relatively 
higher  percent  of  the  population  under  age 
18  in  the  imputed  population  was  due  to  the 
high  proportion  of  younger  people  in  the 
"within  household"  category  and  reflected 
the  fact  that  large  households  (greater  than  6) 
were  likely  to  have  children  not  able  to  be 
accommodated  by  the  6-person  mail-return 
form,  and  thus  require  imputation. ^^ 


'<  ESCAP  n  Report  No.  2.  "Evaluation  of  Lack  of 
Balance  and  Geographic  Errors  Affiacting  Person 
Estimates." 

"  ESCAP  n  Report  No.  14,  "Conditioning  of 
Census  2000  Data  Collected  in  Accuracy  and 
Coverage  Evaluation  Block  Clusters." 


"  Howard  Hogan  (March  2001 ).  "Accuracy  and 
Coverage  Evaluation  Survey:  Effect  of  Excluding 
Late  Census  Adds.'  '  DSSD  Census  2000 
Procedures  and  Operations  Memorandum  Series 
No.  Q-»3. 

"  ESCAP  II  Report  No.  21,  "Analysis  of  Census 
Imputations." 

"ESCAP  11  Report  No.  21,  "Analysis  of  Census 
Imputations." 

M  ESCAP  II  Report  No.  22.  "Characteristics  of 
Census  Imputations." 


Total  Error  Model  and  Loss  Function 
Analysis 

The  total  error  model  is  designed  to 
incorporate  the  results  of  the  evaluations' to 
produce  a  composite  estimate  of  the  bias  and 
variability  (both  sampling  and  non-sampling) 
in  the  A.C.E.  These  measures  are  used  to 
correct  the  A.C.E.,  thus  producing  measures 
of  the  "true"  population  that  can  be  used  to 
assess  the  accuracy  of  the  adjusted  and 
unadjusted  census  data.  The  total  error 
model  produces  measures  of  this  "true" 
population  in  the  form  of  target  populations 
which  are  based  on  various  assumptions 
because  the  truth  is  not  known. ^'  The  total 
error  model  used  by  ESCAP  1  relied  in  part 
on  1990  data,  as  complete  Census  2000 
evaluations  of  the  A.C.E  were  not  then 
available.  This  preliminary  model  adapted 
the  1990  total  error  model  to  the  Census  2000 
environment.  For  the  current  deliberations, 
the  ESCAP  II  wanted  to  base 
recommendations  on  current  data.  Therefore, 
development  of  a  new  total  error  model  was 
undertaken  to  incorporate  the  results  of  the 
Census  2000  evaluations.  The  complexities  of 
the  revised  EFU  study  and  the  A.C.E.  design 
did  not  allow  for  the  development  and 
validation  of  a  new  total  error  model. 
Therefore,  the  ESCAP  has  had  to  rely  on  the 
individual  evaluations  described  above.  It  is 
also  apparent  that  a  significant  amount  of 
additional  research  and  development  will  be 
neces.sary  before  a  complete  total  error  model 
is  available.  ESCAP  II  believes  that  the 
information  currently  available  is  strong 
enough  to  preclude  the  use  of  adjusted  data 
for  any  further  Census  2000  purposes,  but 
that  future  research  may  lead  to  improved 
A.C.E.  estimates,  that  could,  in  turn,  be  used 
to  improve  the  post-censal  estimates. 

Synthetic  Estimation 

The  A.C.E.  estimation  methodology 
produces  estimated  coverage  correc:tion 
factors  for  each  post-stratum.  These  factors 
were  carried  down  within  the  post-strata  in 
a  process  referred  to  as  synthetic  estimation. 
The  key  assumption  underlying  synthetic 
estimation  is  that  net  census  coverage  is 
relatively  uniform  within  the  post-strala. 
Failure  of  this  assumption  leads  to  synthetic 
error.  Synthetic  error  affects  both  the 
adjusted  and  unadjusted  census  results. 
ESCAP  I  analyzed  the  effects  of  synthetic 
error  by  using  artificial  populations,  which 
are  populations  created  with  surrogate 
variables  to  reflect  the  distribution  of  net 
coverage  error.  Additional  synthetic 
estimation  analysis  for  ESCAP  II  focused  on 
expanding  the  scop>e  of  the  earlier  artificial 
population  work. 

ESCAP  II  continues  to  be  concerned  with 
synthetic  error  because  it  is  not  included 
directly  in  the  total  error  model.  However,  as 
the  synthetic  error  analysis  must  be 
considered  in  conjunction  with  loss  function 
analysis  based  on  the  total  error  model,  there 
is  no  need  to  consider  the  effects  of  synthetic 
error  at  this  point. 


"  Mulry.  Mary  H.  and  Spencer.  Bruce  D.  (March 
2001).  ESCAP  if  Report  No.  B-19V  "Overview  of 
Total  Error  Modeling  and  Loss  Function  Analysis." 
DSSD  Census  2000  Procedures  and  Memorandum 
Series  No.  B-1 9*. 
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Condusion 

ESCAP  II  recommends  that  unadjusted 
Census  2000  data  be  used  for  non- 
redistricting  purposes.  The  Committee  was 
persuaded  by  new  evidence  indicating  that 
the  A.C.E.  overstated  the  net  undercount  by 
at  least  3  million  individuals  as  a  result  of 
the  survey's  failure  to  measure  a  significant 
number  of  census  erroneous  enumerations. 
However,  the  Committee  believes  that,  while 
Census  2000  successfully  lowered  the 
differential  undercount,  it  did  not  eliminate 
it.  Therefore,  the  Census  Bureau  will  conduct 
further  research  and  analyses  to  attempt  to 
produce  revised  A.C.E.  estimates  that  can  be 
used  to  improve  future  post-censal  estimates. 

The  ESCAP  II  recommendation,  if 
accepted,  means  that  Census  2000  long  form 
results  will  be  weighted  with  unadjusted 


population  counts,  and  that  post-censal 
population  estimates  and  survey  controls 
will  also  rely  on  unadjusted  data.  The  Census 
Bureau  will  continue  research  on  the  issues 
discovered  with  the  A.C.E.,  particulsu'ly  the 
issue  of  census  duplicates  and  their 
estimation  or  detection.  It  is  quite  possible 
that  this  research  will  develop  methods  to 
improve  future  population  estimates  by 
combining  information  from  the  census, 
A.C.E.,  and  the  A.C.E.  evaluations,  including 
the  Person  Duplication  Studies.  Post-censal 
estimates  and  survey  controls  are  updated 
annually,  offering  the  opportunity  to 
incorporate  improvements.  Even  if  the 
research  does  not  lead  to  improved  post- 
censal  estimates,  it  will  still  further  our 
understanding  of  the  nature  of  census 
duplications  and  other  erroneous 

Attachment  1  .—ESCAP  II  Reports 


enumerations,  and  the  problems  with  their 
estimation  by  the  A.C.E.  This  knowledge  will 
be  vitally  important  to  the  plcuining  of  the 
2010  census  and  to  the  improvement  of 
future  coverage  surveys. 

Both  census  taking  and  coverage 
measurement  are  processes  that  evolve  and 
improve  with  each  census.  The  Census  2000 
experience  will  help  refine  both  census  and 
coverage  measurement  processes  for  future 
censuses. 

Attachments 

1.  List  of  ESCAP  II  Reports 

2.  Analysis  Plan  for  Further  ESCAP 

Deliberations  Regarding  the  Adjustment 
of  Census  2000  Data  for  Future  Uses 

3.  Field  Operations  to  Answer  the  Concerns 

about  Lack  of  Balance 


Report  No. 


Title 


Author/Presenter 


1  .. 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 

24 


ESCAP  II:  Revised  Demographic  Analysis  Results  

ESCAP  11:  Evaluation  of  Lack  of  Balance  and  Geographic  Errors  Affecting  Per- 
son Estimates. 

ESCAP  II:  Evaluation  Results  for  Changes  in  A.C.E.  Enumeration  Status  

ESCAP  II:  A.C.E.  Eerroneous  Enumerations  errors:  Analysis  of  Census  Dis- 
crepant Persons. 

ESCAP  II:  E-Sample  En-oneous  Enumerations 

Census  Person  Duplication  and  the  Corresponding  A.C.E.  Enumeration  Status 

ESCAP  II:  Accuracy  and  Coverage  Evaluation  Matching  Error 

Accuracy  of  the  2000  Census  and  ACE  Estimates  Based  on  Updated  En-or 
Components — Total  Error  Model. 

Evidence  of  Additional  Erroneous  Enumerations  from  the  Person  Duplication 
Study. 

ESCAP  II:  Estimation  of  con-elation  Bias  In  2000  A.C.E.  Estimates  Using  Re- 
vised Demographic  Analysis  Results. 

ESCAP  II:  Analysis  of  Unresolved  Codes  in  Person  Matching 

ESCAP  II:  Analysis  of  Missing  Data  Alternatives  for  the  Accuracy  and  Cov- 
erage Evaluation. 

ESCAP  II:  Effect  of  Excluding  Reinstated  Census  People  from  the  A.C.E.  Per- 
son Process. 

Conditioning  of  Census  2000  Data  Collected  in  Accuracy  and  Coverage  Eval- 
uation Block  Clusters. 

ESCAP  II:  Analysis  of  Movers 

ESCAP  II:  Evaluation  Results  for  Changes  In  Mover  and  ReskJents  Status  in 

the  A.C.E. 
ESCAP  II:  Census  2000  Housing  Unit  Coverage  Study 

ESCAP  II:  P-sample  Nonmatch  Arwilysis  

ESCAP  II:  Analysis  of  Non-Matches  and  Enoneous  Enumeratkjns  Using  Logis- 
tic Regression. 

ESCAP  II:  Person  Duplication  in  Census  2000 

ESCAP  II:  Analysis  of  Census  Imputations 

ESCAP  II:  Charactenstk:s  of  Census  Imputations 

ESCAP  II:  Sensitivity  Analysis  for  the  Assessment  of  tfie  A.C.E.  Synthetk:  As- 
sumption. 

ESCAP  II:  Results  of  the  P^rson  Followup  and  Evaluation  FoHowup  Forms  Re- 
view. 


J.  Gregory  Robinson. 
Tamara  Adams,  Xijian  Liu. 

David  A.  Raglin,  Elizabeth  A.  Krejsa. 
Elizat>eth  A.  Krejsa. 

Roxanne  Feldpausch. 
Roxanne  Feldpausch. 
Susanne  L.  Bean. 
Rita  J.  Petroni. 

Robert  E.  Fay. 

William  R.  Bell. 

Xijian  Jim  Liu,  John  A.  Jones,  Roxanne 

Feldpausch. 
Don  Keathley,  Anne  Kearney,  William 

R.  Bell. 
David  A.  Raglin. 

Katie  Bench. 

Xijian  J.  Liu,  Rosemary  L.  Byrne,  Lynn 

M.  Imel. 
David  A.  Raglin,  Elizabeth  A.  Krejsa. 

Diane  F.  Barrett,  Michael  Beaghen, 
DanrKxi  Smith,  Joseph  Burcham. 

Glenn  Wolfgang,  Tamara  Adams,  Peter 
Davis,  Xijian  Liu,  Phawn  Stalk>ne. 

Mk:hael  Beaghen,  Roxanne 

Feldpausch,  Rosemary  Byme. 

Thomas  Mule. 

Fay  F.  Nash. 

Signe  I.  Wetrogan,  Arthur  R.  Cresce. 

RKhard  Griffin,  Donald  Malee. 

Elizabeth  A.  Krejsa,  Tamara  Adams. 


July  26.  2001.. 


Attachment  2 — Analysis  Plan  for  Further 
ESCAP  Deliberations  Regarding  the 
Adjustment  of  Census  2000  Data  for  Future 
Uses 

Background 

On  March  1,  2001,  The  Census  Bureau 
issued  the  Executive  Steering  Committee  for 
A.C.E.  Policy  (ESCAP)  recommendation  that 


the  Census  2000  Redistricting  Data  not  be 
adjusted  based  on  the  Accuracy  and  Coverage 
Evaluation  (A.C.E.)  program  data.  The  ESCAP 
was  unable  to  conclude,  based  on 
information  available  at  the  time,  that  the 
adjusted  Census  2000  data  were  more 
accurate  for  redistricting. 

By  mid-October,  the  Census  Bureau  will 
recommend  whether  Census  2000  data 
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should  be  adjusted  for  future  uses,  such  as 
the  census  long  form  data  products,  post- 
censal  population  estimates  and  Census 
Bureau  demographic  survey  controls.  In 
order  to  inform  this  decision,  further  research 
will  be  conducted  generating  data  for 
ESCAP's  review.  The  analyses  will  focus  on 
resolving  the  concerns  that  ESCAP  identified 
during  its  deliberations  for  the  redistricting 
adjustment  decision.  This  document 
describes  the  research  agenda  and  is 
organized  by  the  topic  areas  of  concern. 

The  broad,  overarching  concern  was  that 
the  Demographic  Analysis  and  the  A.C.E. 
estimates  of  the  population  were 
inconsistent.  Even  though  alternative 
demographic  estimates  were  produced  by 
varying  the  assumptions  underlying  the 
Demographic  Analysis,  the  highest 
reasonable  estimate  indicated  that  Census 
2000  undercounted  the  population  by  0.32 
percent,  while  the  A.C.E.  produced  a  net 
undercount  estimate  of  1.15  percent. z*  In 
previous  censuses  since  1960,  the 
Demographic  Analysis  estimates  were  used 
to  evaluate  decennial  census  coverage.  The 
estimate  derived  through  the  1990  coverage 
measurement  survey  was  reasonably 
consistent  with  the  1990  Demographic 
Analysis  estimate  of  the  total  population. 
When  the  corresponding  estimates  for  Census 
2000  were  found  to  reflect  substantial 
differences  in  the  population  estimates,  this 
concerned  the  ESCAP.  Four  scenarios  were 
identified  that  could  explain  this  result: 

•  The  1990  census  coverage  measurement 
survey  (Post  Enumeration  Survey),  1990 
Demographic  Analysis  estimates,  and  the 
1990  census  may  have  understated  the 
Nation's  population,  while  Census  2000 
included  portions  of  this  previously 
unidentified  population. 

•  Demographic  Analysis  estimates  might 
not  have  captured  the  full  growth  between 
1990  and  2000,  specifically  due  to  static 
assumptions  about  critical  components  of 
international  migration  such  as  unauthorized 
migration,  temporary  migration,  and 
emigration. 

•  Census  2000,  as  adjusted  by  the  A.C.E., 
might  overestimate  the  Nation's  population. 
This  situation  raises  the  possibility  of  an 
undiscovered  problem  with  the  A.C.E.  or 
Census  2000  methodology. 

•  A  combination  of  these  explanations. 
To  address  these  possibilities,  further 

research  is  required  into  the  quality  of  the 
three  independent  measures  of  the 
population — the  Demographic  Analysis 
estimate,  the  A.C.E.  estimate  and  the  census 
count  itself.  Specifically,  research  will 
address  whether  the  Demographic  Analysis 
estimate  was  too  low  and/or  whether  the 
adjusted  estimate  was  too  high.  The  latter 
situation  could  have  occurred  if  either  the 
A.C.E.  did  not  measure  the  coverage  error 
accurately  or  the  census  count  had  coverage 
error  reflected  by  components  not  measured 
by  the  A.C.E. 

In  addition,  the  ESCAP  was  concerned 
about  two  other  issues  related  to  the  A.C.E. 


2*  The  1.15  percent  and  0.32  percent  of  the 
undercount  rates  are  based  on  census  counts  that 
include  both  the  housing  unit  and  group  quarters 
populations. 


estimates — balancing  error  and  synthetic 
error.  Balancing  error  occurs  in  the  A.C.E. 
when  cases  are  handled  differently  in  the  two 
independent  samples  (the  P-  and  E-samples) 
when  identifying  gross  omissions  and 
erroneous  enumerations.  This  is  explained 
more  fully  under  section  B.l.a  below. 
Synthetic  error  reflects  the  extent  that  net 
census  coverage  within  a  post-stratum  is  not 
relatively  uniform.  Uniformity  of  coverage  is 
the  underlying  assumption  of  the  synthetic 
estimation  process  of  carrying  coverage 
correction  factors  down  to  the  block  level. 
The  concerns  regarding  synthetic  error  are 
described  more  fully  in  section  D  below. 

The  analysis  agenda  is  organized  around 
four  basic  areas  of  research:  1)  recalculation 
of  Demographic  Analysis  estimates  using 
new  migration  assumptions  as  well  as  new 
birth  and  death  data,  2)  A.C.E.  issues, 
including  balancing  error,  3)  Census  2000 
issues  and  4)  synthetic  error. 

A.  Demographic  Analysis  (DA)  Research 

This  area  of  research  addresses  the 
discrepancy  of  the  demographic  analysis  data 
and  the  A.C.E.  adjusted  estimates  of 
population.  Specifically,  this  area  of  research 
will  reexamine  the  historic  levels  of  the 
components  of  population  change  to  address 
the  scenarios  dealing  with  the  possibility  that 
the  1990  Demographic  Analysis  estimates 
understated  the  Nation's  population  and  that 
demographic  analysis  did  not  capture  the  full 
growth  between  1990  and  2000.  Consultation 
with  demographic  experts  inside  and  outside 
the  Census  Bureau  has  led  to  a  research 
program  consisting  of  a  variety  of  research 
projects  focused  on  the  methodologies  and 
underlying  estimates  of  the  components  of 
population  change.  The  research  activities 
are  concentrated  in  two  areas: 

1.  International  Migration 

Assumptions  regarding  international 
migration  are  the  most  uncertain  component 
of  the  demographic  analysis  estimates.  The 
international  migration  component 
represents  a  combination  of  several 
components.  Some  of  these  components,  e.g. 
legal  immigration,  are  measured  through 
continuous  administrative  data.  For  other 
components,  e.g.  temporary  migration, 
emigration,  and  unauthorized  migration,  we 
do  not  have  administrative  data  to  provide 
continuous  and  current  measurements.  In  the 
past,  we  have  relied  upon  the  most  recent 
decennial  data  to  develop  a  once  a  decade 
measure  of  these  components.  Thus,  for  the 
1990  to  2000  decade,  we  would  have  relied 
u|xin  the  measurement  from  the  1990  census 
to  develop  an  estimate  for  the  1990  to  2000 
decade. 

This  work  will  involve  examining 
preliminary  data  from  the  Census  2000  long 
form  and  the  Census  2000  Supplementary' 
Survey  (C2SS)  to  provide  information  to 
update  the  measurement  of  the  international 
migration  components.  Although  the 
research  will  focus  primarily  on  those 
components  less  well  measured,  e.g. 
emigration,  temporary  migration,  and 
unauthorized  immigration,  the  work  will  also 
include  research  into  all  of  the  current 
assumptions  relating  to  the  components  of 
international  migration  The  first  goal  is  to 
validate  for  the  1990  to  2000  period,  the 


calculation  of  the  components  of 
international  migration  used  in  previous 
estimates.  Then,  using  the  preliminary  data 
from  the  Census  2000  long  form  and  possibly 
the  C2SS,  we  will  develop  some  updated 
measures  of  the  components  of  international 
migration.  The  second  goal  is  to  assess  if  the 
documented  calculation  of  the  1990  to  2000 
migration  components  affect  the  DA  estimate 
for  2000  and  thus  account  for  some  of  the 
discrepancy  with  the  A.C.E.  results.  Research 
to  be  conducted  includes  the  following: 

•  We  will  examine  the  assumptions  about 
international  migration  flows,  specifically  for 
unauthorized  migration,  legal  immigration, 
emigration,  temporary  migration,  and 
migration  from  Puerto  Rico.  Utilizing 
preliminary  long  form  data  from  Census  2000 
and  other  information  sources  (including 
C2SS),  we  can  prepare  the  first  set  of 
documentation  for  our  current  international 
migration  assumptions  and  we  can  assess  the 
accuracy  of  assuming  a  continuation  of  the 
estimates  developed  from  the  1990  Census 
data.  Sp>ecifically,  we  will  estimate  migration 
using  available  long-form  data  on  place  of 
birth,  citizenship,  and  year  of  entry  and 
compare  this  estimate  to  the  estimates 
previously  used  that  were  developed  from 
the  1990  Census  long  form  data.  "Thus  we 
will  evaluate  differences  in  size  and 
characteristics  of  previously  implied  flows 
based  on  current  data  sets.  If  appropriate,  we 
will  recalculate  the  demograp.hic  analysis 
estimates  for  2000  employing  any  revised 
levels  of  international  migration. 

•  We  will  assess  the  quality  of  the  foreign- 
bom  and  Hispanic  population  data 
(important  because  these  data  are  major 
inputs  to  the  setting  of  assumptions  noted 
above).  We  will  review  edit  and  allocation 
procedures  for  foreign-bom  and  His{>anic 
populations  in  the  1990  and  2000  censuses 
and  attempt  to  quantify  the  effect  (or  at  least 
address  the  direction  of  the  effect)  of  any 
differences.  We  also  will  review  the  impact 
of  any  change  in  the  edits  and  allocation 
procedures  on  the  size  and  characteristics  of 
these  population  groups. 

2.  Robustness  of  Demographic  Analysis 

In  addition  to  the  research  aimed  at 
examining  the  components  of  international 
migration  used  in  the  demographic  analysis 
estimates,  we  will  examine  the  remaining 
assumptions  underlying  the  Demographic 
Analysis  components  of  change.  These 
components  include  the  birth,  death,  and 
Medicare  components.  This  work  will  entail 
the  following: 

•  We  will  examine  the  consistency  of  the 
components  by  cohort  and  age/sex  groups 
across  time  (1935  to  2000).  including  the 
historical  international  migration 
components.  We  will  construct  DA 
undercount  rates  for  the  1940  to  2000 
decennial  censuses  and  examine  them  for 
consistency.  We  will  examine  the 
consistency  of  sex  ratios  across  cohorts  and 
age/sex  groups.  Inconsistent  or  anomalous 
results  will  be  noted,  and  possible  reasons 
identified. 

•  We  will  review  the  assumptions  about 
the  completeness  of  vital  statistics 
registration.  Specifically,  we  will  review  the 
historic  levels  of  births  and  deaths  used  to 
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develop  existing  DA  estimates  and  the 
assumptions  about  the  underregistration  of 
births  and  registration  of  infant  deaths.  We 
will  evaluate  both  the  procedures  for 
adjusting  births  for  underregistration  and  the 
level  of  historical  deaths  (both  total  and  by 
age).  If  appropriate,  we  will  redevelop  the 
historical  annual  levels  of  births  and  deaths 
to  1990  and  2000. 

•  We  will  examine  the  assumptions  about 
the  variation  and  coverage  of  Medicare  data. 
This  work  will  include  documenting  the 
differences  in  the  sources  of  Medicare  data 
used  in  the  1990  and  2000  DA  estimates, 
evaluating  the  adjustment  rates  used  for 
underenrollment  in  the  1990  and  2000  DA 
estimates,  and  reconciling  the  differences  in 
the  Medicare  files  for  1990  and  20O0. 

•  If  appropriate,  we  will  recalculate  the 
demographic  analysis  estimates  for  1990, 
compare  them  to  the  original  1990 
Demographic  Analysis  estimates,  and  assess 
their  impact  on  the  DA  estimates  for  2000. 

•  We  will  analyze  the  consistency  of  DA 
estimates  of  the  population,  by  race, 
ethnicity,  and  nativity,  with  Census  2000  and 
A.C.E.  This  work  will  entail  (1)  developing 
DA  benchmarks  of  the  papulation,  by 
selected  race,  ethnicity,  and  nativity  groups, 
(2)  obtaining  census  tabulations  of  the  native 
and  foreign-bom  populations  from 
preliminary  Census  2000  and  the  1990 
Census  long  forms,  and  (3)  comparing  to  the 
DA  benchmarks  to  derive  coverage  estimates 
by  selected  age,  sex,  and  race  groups. 

B.  A.C.E.  Issues  and  Planned  Research 
1.  Major  Areas  of  Research      ! 
a.  Balancing  Error 

The  A.C.E.  was  conducted  using  a  defined 
area  of  search,  the  sample  blocks  and 
surrounding  blocks  for  clusters  selected  for 
targeted  extended  search.  There  were 
concerns,  since  there  was  a  change  in  the 
1990  procedure  of  expanding  the  search  area 
to  surrounding  blocks  for  all  sample  blocks. 
We  found  3  million  more  matches  in 
surrounding  blocks  than  correct 
enumerations  after  expanding  the  search 
area.  This  difference  must  be  explained  in 
terms  of  its  imfMct  on  subsequent  estimates 
of  total  population.  There  are  two  scenarios: 

•  The  unit  is  located  in  the  surrounding 
block  with  no  effect  on  estimates  of  coverage, 
but  would  explain  the  three  million 
difference. 

•  The  unit  is  outside  the  search  area  and 
the  corresponding  people  should  have  been 
coded  erroneous  enumerations.  This  would 
result  in  an  overestimate  of  the  net 
undercount. 

This  may  have  been  compounded  by  the 
targeting  used  in  the  A.C.E.  to  match  in  an 
area  of  search  around  the  sample  blocks,  i.e., 
the  search  area.  This  targeting  to  make 
searching  effective  may  have  introduced 
limitations  and/or  biases  into  our 
measurement  of  coverage.  There  were  three 
sf>ecific  concerns  in  our  review  of  the  2000 
A.C.E. 

•  There  were  a  number  of  census  people 
that  might  have  been  coded  as  correctly 
enumerated  although  the  housing  unit  was 
not  actually  located  in  the  sample  block.  If 
we  didn't  estimate  the  correct  number  of 


erroneously  enumerated  cases,  the  result 
would  be  an  overestimate  of  the  net 
undercount. 

•  The  P-sample  may  have  incorrectly 
included  some  housing  units  in  a 
neighboring  block,  then  in  the  extended 
search,  the  people  would  have  been  recorded 
as  matching  to  the  census  in  the  surrounding 
blocks.  Hence,  these  cases  would  apf>ear  to 
be  balancing  error  when,  in  fact,  the 
extended  search  was  compensating  for  the 
original  listing  error.  If  the  P  sample  had 
more  geocoding  error  than  expected,  the 
Targeted  Extended  Search  (TES)  would  have 
compensated  for  the  error  and  the  impact 
would  be  trivial  and  would  have  little  or  no 
impact  on  Hnal  coverage  estimates.  This 
would  help  explain  some  of  the  differences 
of  the  apparent  lack  of  balance  of  3  million. ^^ 

•  Problems  in  identifying  census 
geocoding  errors  may  have  affected  the 
sampling  used  to  select  people  for  extended 
search  outside  the  sample  blocks.  That  is,  the 
TES  sample  could  have  excluded  cases  it 
should  have  included  and  thus,  not  matched 
or  followed  up  on  them  correctly.  The  effect 
of  their  exclusion  would  be  an  overestimate 
of  the  net  undercount. 

It  is  likely  that  all  of  these  errors  occurred 
to  some  extent.  What  is  not  yet  known  is  the 
scale  of  the  error  and  whether  the  magnitude 
of  the  error  was  such  as  to  signiffcantly  affect 
the  relative  accuracy  of  the  A.C.E.  adjusted 
numbers.  The  additional  geographic  field 
work  is  described  in  more  detail  in  the 
attachment. 

b.  Erroneous  Enumerations 

Subsequent  to  the  March  1st  decision,  a 
new  area  of  concern  was  identiffed.  In 
comparing  the  A.C.E.  measures  to  the 
comparable  measives  from  the  1990  Census, 
the  Census  2000  erroneous  enumerations 
were,  found  to  differ  substantially  from  the 
1990  measures.  These  differences  indicate 
concerns  that  the  level  of  erroneous 
enumerations  may  be  understated  for  Census 
2000.  Therefore,  these  differences  must  be 
explained  because  an  ifnderstatement  of 
erroneous  enumerations  results  in  an 
overstatement  of  net  undercount.  Research 
described  below  will  quantify  the  accimicy  of 
the  A.C.E.  measures  of  erroneous 
enumeration. 

•  The  Analysis  of  Measurement  Error 
Study  will  determine  how  well  the  A.C.E. 
identified  erroneous  enumerations  and 
correct  enumerations.  This  study  is  based  on 
a  reinterview  of  a  sample  of  E-sampie 
records.  This  is  described  more  fiilly  in 
section  B.l.c  below. 

•  Another  evaluation  based  on  results  from 
the  "E-sample  Erroneous  Enumeration 
Study"  will  analyze  the  erroneous 
enumerations  for  various  characteristics.  This 
evaluation  will  compare  the  rates  of  the 
different  types  of  erroneous  enumerations  for 


2«  Assume  2.6  million  of  the  P-sample  are  listed 
in  the  surrounding  blocks.  If  95%  of  them  are  in 
the  search  area  (a  plausible  percentage),  and  if  90% 
match  (about  the  overall  match  rate),  then  we  have 
accounted  for  2.2  million  matches  to  the 
surrounding  blocks.  When  we  divide  this  2.2 
million  by  the  P-sample  coverage  of  0.94,  we  have 
accounted  for  about  2.36  million  of  the  3  million 
lack  of  balance. 


Census  2000  with  corresponding  1990  rates. 
This  evaluation  will  also  recategorize  people 
with  unresolved  status  into  the  appropriate 
erroneous  enumeration  categories  by  using 
data  from  the  foUowup  forms.  The  goal  of 
this  work  will  identify  explanations  for 
differences  between  1990  and  2000  coding  of 
erroneous  enumerations. 

•  The  duplication  study  discussed  in 
Section  Cl  will  also  provide  information 
regarding  the  differences  between  1990  and 
2000.  This  study  will  validate  whether  the 
A.C.E.  process  is  correctly  coding  census 
2000  duplicate  enumerations  as  erroneous. 

c.  Total  Error  Model  and  Loss  Functions 

Loss  function  analyses,  reviewed  by  the 
ESCAP  during  its  deliberations  on  whether  to 
adjust  the  census  redistricting  data,  were 
based  on  a  total  error  model  that  corrected 
the  A.C.E.  for  biases,  thus  producing 
measures  of  the  "true"  population  that  could 
be  used  as  standards  for  comparing  the 
adjusted  and  unadjusted  census  results.  The 
1990  total  error  model  was  adapted  to  the 
extent  possible  to  "fit"  the  1990  coverage 
measurement  survey  error  components  into 
the  2000  survey  design.  This  model  was 
updated  with  available  Census  2000  data,  but 
retained  several  error  component  measures 
obtained  from  the  1990  coverage 
measurement  survey  and  1990  evaluations, 
because  the  2000  A.C.E.  evaluation  data  were 
not  yet  available.  Thus,  the  error  model 
assumed  that  the  actual  A.C.E.  error  rates  for 
these  components  were  similar  to  those 
reflected  by  the  1990  coverage  measurement 
survey  results.  This  was  viewed  as 
conservative  because  it  was  expected  that  the 
A.C.E.  was  of  higher  quality  than  the  1990 
coverage  measurement  survey.  Work  is 
underway  to  validate  that  the  assumption 
above  is  correct. 

We  are  conducting  studies  to  revise  the 
1990  total  error  model  to  reflect  actual  A.C.E. 
error  components,  as  measured  by  2000 
evaluations.  Because  of  methodological 
changes  between  1990  and  2000,  there  are 
issues  that  influence  the  comparability  of  this 
updated  analysis  to  the  March  2001  analysis. 
The  analysis  will  include  a  discussion  of  the 
comparability. 

The  A.C.E.  error  components  that  were 
previously  based  on  1990  data  will  now  be 
measured  and  input  into  the  revised  total 
error  model  are: 
— P-sample  matching  error 
— P-sample  data  collection  error 
— P-sample  discrepancy  error 
— E-sample  processing  and  data  collection 
errors 

Synthetic  error  is  not  included  in  the  total 
error  model — this  component  of  error  is 
discussed  later.  A.C.E.  error  rates  for  these 
total  error  model  components  will  be 
obtained  from  the  following  evaluation 
studies. 

•  The  Matching  Error  Study  will  provide 
the  A.C.E.  P-sample  matching  error  rate  and 
E-sample  processing  error  rates.  The 
methodology  consists  of  the  clerical 
rematching  of  all  of  the  people  in  a  one-fifth 
subsample  of  the  A.C.E.  clusters  by  expert 
matchers  to  determine  the  best  match  code 
possible.  We  will  compare  that  match  and 
residence  information  to  the  production 
codes. 
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•  The  Analysis  of  Measurement  Error 
Study  uses  the  results  of  the  Evaluation 
FoUowup  Interview  to  provide  the  error 
components  for  E-sample  and  P-sample  data 
collection  error  relating  to  person  coverage, 
and  P-sample  discrepancy  error.  The 
methodology  consists  of  revisiting  some  of 
the  households  in  a  one-fifth  subsample  of 
the  A.C.E.  clusters  and  using  that  information 
to  rematch  the  Census  and  A.C.E.  people  in 
those  households.  The  results  of  this  study 
will  determine  the  accuracy  of  the  data  going 
into  the  person  matching  process,  such  as  the 
results  firom  Census  and  A.C.E. 
questionnaires.  This  can  involve 
reclassification  of  correct  and  erroneous 
enumerations.  We  will  determine  the 
accuracy  of  the  residence  status  of  A.C.E. 
people  and  how  well  the  A.C.E.  process 
identified  Census  erroneous  enumerations 
(EEs)  and  correct  enumerations  (CEs). 

Once  the  total  error  model  is  updated  with 
current  data,  new  loss  function  analyses  will 
be  conducted.  The  loss  function  analyses  will 
be  expanded  to  analyze  the  accuracy  of 
governmental  units,  in  addition  to  states  and 
counties.  No  loss  function  analyses  will  be 
run  for  congressional  districts. 

d.  Correlation  Bias 

Correlation  bias  in  Dual  System  Estimates 
(DSEs)  results  from  a  failure  of  the  general 
independence  assumption  underlying  DSEs 
due  either  to  causal  dependence  or 
heterogeneity.  Causal  dependence  occurs 
when  the  act  of  being  included  in  the  census 
makes  someone  more  likely  or  less  likely  to 
be  included  in  the  A.C.E.  Heterogeneity 
occurs  when  the  census  and  A.C.E.  inclusion 
probabilities  vary  over  persons  within  post- 
strata.  When  heterogeneity  within  post-strata 
exists  it  is  generally  suspected  to  be  of  the 
form  where  persons  more  likely  to  be  missed 
in  the  Census  are  also  more  likely  to  be 
missed  in  the  coverage  survey  (A.C.E.).  This 
will  lead  to  underestimation  of  true 
population  by  the  DSEs.  The  direction  of  the 
effect  of  causal  dependence,  if  it  exists,  is 
less  certain. 

Correlation  bias  in  the  A.C.E.  estimates, 
whether  due  to  heterogeneity  or  causal 
dependence,  was  assessed  by  comparing 
A.C.E.  and  DA  results.  Correlation  bias 
estimates  available  for  the  March  1 ,  2001 
ESCAP  recommendation  used  DA  estimates 
as  of  February  26,  2001.  If  further  DA 
research  results  in  revisions  to  the  DA 
estimates,  then  the  correlation  bias  estimates 
will  be  recomputed.  The  revised  correlation 
bias  estimates  will  then  be  used  as  inputs  for 
revisions  of  the  total  error  model  and  loss 
function  analyses. 

2. Auxiliary  Areas  of  Research 

This  section  describes  other  areas  that  did 
not  preclude  ESCAP  from  recommending 
that  Census  2000  data  should  be  adjusted  for 
redistricting  purposes,  but  fttr  which  ESCAP 
would  have  preferred  additional  data. 
Further  research  in  these  areas  will  be 
conducted  in  order  to  confirm  the  ESCAP's 
conclusions. 

a.  Missing  Data 

Missing  data  occurs  in  the  A.C.E.  if  after 
all  followup  attempts  there  remain 
households  that  were  not  interviewed  or 


households  with  some  portions  of  the  person 
data  missing  such  as  age  or  race.  Sometimes 
the  missing  item  involves  the  status  of 
whether  a  person  matched,  was  a  resident  on 
Census  day  or  was  correctly  enumerated. 

For  a  small  number  of  people  in  the  P- 
Sample,  there  was  not  enough  information 
available  to  determine  the  match  status 
(whether  or  not  the  person  matched  to 
someone  in  the  census  in  the  appropriate 
search  area)  or  the  resident  status  (whether 
or  not  the  person  was  living  in  the  block 
cluster  on  Census  Day).  Determining 
residence  status  was  important  for  the  P- 
Sample  because  Census  Day  residents  of  the 
block  clusters  in  the  sample  were  used  to 
estimate  the  proportion  of  the  population 
who  were  not  counted  in  the  census. 
Similarly,  some  people  in  the  E-Sample 
lacked  information  to  determine  whether  the 
person  was  correctly  enumerated.  Generally 
for  cases  with  missing  status  a  probability  of 
resident,  match,  or  correct  enumeration  was 
assigned  based  on  information  available 
about  the  specific  case  and  about  cases  with 
similar  characteristics. 

The  rates  of  occurrence  of  unresolved 
A.C.E.  cases  for  match  status,  correct 
enumeration  status,  and  mover  status  were 
viewed  as  low  enough  to  preclude  serious 
biases  in  the  A.C.E.  results.  We  are  now 
doing  analysis  of  the  missing  data  model  to 
determine  if  the  assumptions  are  correct. 

We  will  develop  and  apply  alternative 
models  for  the  treatment  of  missing  data. 
These  alternative  models  will  be  carried 
through  A.C.E.  estimation  process  so  that  the 
effect  on  DSEs  can  be  assessed. 

b.  Late  Census  2000  Additions 

The  levels  of  late  Census  2000  additions 
were  significantly  higher  than  in  the  1990 
census.  Late  additions  are  those  persons 
included  in  the  final  census  counts,  bi^t 
which  due  to  their  late  inclusion  were 
excluded  from  in  the  A.C.E.  matching  and 
dual  system  estimation  processes.  For  Census 
2000,  the  late  additions  consisted  exclusively 
of  housing  units  that  were  temporarily 
removed  from  the  census  because  they  were 
suspected  to  duplicate  other  housing  units, 
but  which  were  later  (after  the  A.C.E. 
matching  process  staried)  reinstated  into  the 
final  census  after  further  research  was 
conducted.  This  differs  from  the  1990  Census 
in  which  the  late  additions  were  persons  who 
were  enumerated  too  late  in  the  census  cycle 
to  be  included  in  the  matching  and  dual 
system  estimation  processes  and  were  not 
factored  into  the  coverage  ratios.  The  A.C.E. 
design  treated  the  late  census  data 
appropriately  in  measuring  the  census 
undercount.  Two  areas  of  concern  require 
further  investigation — whether  calculating 
DSEs  without  these  additions  resulted  in  a 
bias  in  the  estimates  and  whether  these 
impacted  the  assumptions  underlying  the 
synthetic  estimation  model. 

There  is  no  expectation  of  a  bias  in  the 
dual  system  estimate  caused  by  excluding 
late  additions.  The  dual  system  estimate  can 
be  expressed  as  a  product  of  the  (1)  number 
of  A.C.E.  people  and  (2)  the  ratio  of  census 
complete  and  correct  enumerations  to  the 
number  of  people  in  both  systems. 
Consequently,  any  effect  must  come  from  one 
of  these  two  sources.  Excluding  the  late 


additions  does  not  impact  the  estimate  of  the 
number  of  A.C.E.  people,  which  come  solely 
from  the  A.C.E.  enumerated  sample. 
Excluding  the  late  additions  also  will  not 
affect  the  dual  system  estimate  of  the  true 
population  if  the  number  of  matches  is 
reduced  proportionately  to  the  number  of 
census  correct  enumerations.  Given  the 
traditional  dual  system  inde|>endence 
assumption,  one  would  expect  this  result. 
Consequently,  there  is  no  expectation  of  a 
bias  in  the  dual  system  estimate  caused  by 
excluding  late  additions.  Data  were  not 
available  at  the  time  to  validate  this 
assumption. 

We  will  now  attempt  to  validate  this 
assumption  by  performing  a  rematch  of  the 
P-  and  E-samples,  with  the  late  additions 
included  in  the  E-sample.  to  attempt  to 
measure  the  impact  on  the  rates  for  correct 
enumerations  and  duplicates.  This  rematch 
will  be  conducted  in  a  one-fifth  subsample  of 
A.C.E.  clusters.  This  study  has  limitations 
because  only  computer  and  clerical  matching 
can  now  be  performed:  that  is.  no  field  work 
will  be  conducted.  Consequently,  a  high  rate 
of  unresolved  cases  is  expected. 

The  concerns  regarding  synthetic  error  are 
addressed  in  Section  D.  "Synthetic  Error". 

c.  Conditioning 

Conditioning  error  occurs  under  two 
scenarios: 

1.  Census  data  collection  affects  the  A.C.E. 
This  will  be  measured  in  the  correlation  bias. 

2.  A.C.E  data  collection  affects  the  census. 
This  will  be  examined  in  the  evaluation 
described  below. 

The  effect  of  potential  conditioning  of 
Census  2000  respondents  by  the  A.C.E. 
operations  was  assumed  to  be  minimal, 
similar  to  the  1990  findings.  The  research  is 
necessary  to  confirm  this  assumption. 

An  evaluation  will  examine  whether 
census  and  A.C.E.  operations  were  kept 
operationally  independent.  The  analysis  will 
be  based  on  comparing  Census  2000  results 
in  A.C.E.  and  non-A.C.E.  blocks. 

•  Mover  Status  Analysis 

The  match  rate  portion  of  the  DSE  formula 
(M/P)  uses  persons  with  all  types  of  mover 
status  (nonmovers,  outmovers.  and 
inmovers),  differentiating  between  the 
different  types  of  mover  status.  Therefore, 
misclassification  of  mover  status  could  cause 
the  DSEs  to  be  overstated,  understated,  or 
both,  depending  on  the  post-strata. 

The  Measurement  Error  Reinterview 
Analysis  will  measure  the  extent  of  mover 
misclassification  by  using  the  results  from 
the  Evaluation  Followup  Interview. 

•  Housing  Unit  Coverage 

The  coverage  of  housing  units  will  be 
available  in  the  late  summer  of  2001.  These 
data  will  be  examined  in  relation  to  person 
coverage  estimates  for  2000.  These  data  from 
2000  will  be  compared  to  the  1990  estimates 
of  person  and  housing  unit  coverage. 

In  addition,  another  study  will  assess  the 
impact  of  housing  unit  coverage  on  person 
coverage.  This  study  looks  at  the  P-sample  to 
analyze  the  effect  of  housing  unit 
nonmatches  on  the  person  nonmatches.  The 
E-sample  is  also  examined  to  help 
understand  the  relationship  of  housing  unit 
status  to  person  status.  The  correctly 
enumerated  people  in  erroneously 
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enumerated  housing  units  are  of  particular 
interest. 
•  P-sample  Nonmatch  Analysis 
The  P-sampIe  nonmatches  are  examined 
for  variables  such  as  race  domain  and  age/sex 
group  to  see  if  the  nonmatches  are  different 
for  various  typws  of  {>eople.  This  aids  in  the 
understanding  of  the  components  of  A.C.E. 
and  also  helps  explain  the  differences 
between  A.C.E.  and  DA.  In  addition,  the 
nonmatches  from  2000  are  compared  to  the 
nonmatches  from  1990.  In  conjunction  with 
the  analysis  of  the  E-sample.  it  helps  explain 
the  differences  between  1990  and  2000. 

C.  Census  2000  Issues  and  Planned  Research 

Research  will  be  conducted  into  two 
components  of  the  census — duplication 
issues  and  imputation  of  persons.  A  high 
level  of  duplication  not  measured  by  the 
A.C.E.  design  could  cause  the  adjusted 
census  estimate  to  be  too  high.  The  effect  of 
imputed  persons  records  are  also  not 
measured  by  the  A.C.E.  The  number  of 
person  records  that  were  imputed  in  Census 
2000  was  significantly  higher  than  in  the 
1990  census.  The  assumption  is  that  the 
imputed  persons  are  no  different  than  the 
persons  included  in  the  A.C.E.  process  and 
therefore  match  rates  are  not  impacted. 

1.  Duplication  Not  Measured  in  A.C.E. 

The  A.C.E.  methodology  by  design  did  not 
measure  duplication  between  components  of 
the  population  living  in  group  quarters  and 
in  housing  units  because  group  quarters  were 
outside  the  A.C.E.  universe.  The  A.C.E.  also 
did  not  measure  duplication  within  the 
group  quarters  population.  SigniHcant 
duplication  of  these  types  could  explain 
some  of  the  differences  between  demographic 
analysis  and  the  adjusted  Census  2000  data. 

The  A.C.E.  E-sample  will  be  computer 
matched  to  the  entire  census  to  determine  the 
extent  of  duplicate  enumerations  that  were 
not  in  scope  for  the  A.C.E.  This  analysis  will 
potentially  explain  some  of  the  differences 
between  demographic  analysis  and  the  A.C.E. 

We  also  plan  an  extended  computer  search 
within  the  A.C.E.  E-sample  for  duplicate 
census  enumerations  among  housing  units 
and  also  between  housing  units  and  group 
quarters  persons  (which  were  out-of-scope 
for  A.C.E.)  This  will  help  to  explain 
differences  between  the  A.C.E.  and  the  1990 
coverage  measurement  survey. 

2.  Census  Person  Imputations 

Census  2000  imputed  a  higher  number  of 
cases  than  in  the  1990  census  that  came 
through  the  process  with  little  or  no 
information  as  to  the  occupancy  status,  or 
with  an  occupied  status,  but  with  no 
definitive  population  count.  In  addition. 
Census  2000  imputed  more  whole  person 
records  in  cases  with  known  household  sizes, 
but  with  all  the  person  data  missing  for  some 
or  all  of  the  household  members.  Although 
the  A.C.E.  handled  imputed  persons 
appropriately  in  the  estimation  process,  there 
was  concern  about  not  having  information  as 
to  what  census  design  processes  contributed 
to  the  number  of  imputed  persons  when 
compared  to  the  1990  census. 

Given  the  potential  impact  that  this  level 
of  imputations  may  have  on  Census  2000 
data,  it  is  essential  to  understand  the 


demographic  characteristics  of  the  imputed 
people  and  how  this  may  help  explain  the 
difference  between  the  census  and 
demographic  analysis,  as  well  as,  how  the 
imputations  affect  differences  between  the  E- 
sample  in  1990  and  the  E-sample  in  2000. 

There  were  concerns  expressed  regarding 
the  effect  of  whole  household  imputations  on 
the  heterogeneity  assumption  but  these 
concerns  are  studied  under  the  synthetic 
error  analysis  in  Section  D. 

D.  Synthetic  Error 

The  synthetic  assumption  states  that 
census  net  coverage  does  not  vary  within 
post-strata.  For  example,  the  synthetic 
assumption  implies  that  census  counts  in 
Florida  in  a  particular  Hispanic  post-stratum 
have  the  same  net  coverage  as  the  census 
counts  in  the  same  Hispanic  post-stratum  but 
in  New  York.  The  synthetic  assumption 
within  post-strata  will  permit  the  Census 
Bureau  to  draw  conclusions  frtjm  the  A.C.E. 
sample  about  the  population  'as  a  whole  and 
then  apply  them  to  individuals  living  in 
geographic  areas  smaller  than  post-strata.  The 
synthetic  assumption  is  necessary  to  permit 
correction  for  small  geographic  areas  based 
on  a  sample.  This  adjustment  is  only 
correcting  for  systematic  biases  and  not  local 
census  errors.  The  error  that  is  introduced 
when  the  synthetic  assumption  does  not  hold 
is  called  synthetic  error. 

Synthetic  estimation  methodology  is 
directed  at  correcting  for  a  systematic  under- 
or  overcount  in  the  census.  The  synthetic 
estimates  will  not  result  in  the  correction  of 
random  counting  errors  that  occur  for  any 
entity  (blocks  tracts,  counties,  etc).  Therefore, 
the  synthetic  estimate  will  not  result  in 
extreme  changes  in  small  geographic  entities, 
nor  will  it  correct  for  extreme  errors.  It  is 
designed  to  remove  the  effects  of  systematic 
errors  so  that  when  small  entities  are 
aggregated,  systematic  and  differential 
coverage  errors  are  corrected. 

In  the  assessment  of  accuracy,  the  Census 
Bureau  is  concerned  with  synthetic  error 
since  it  is  not  included  directly  in  the  total 
error  model.  The  analysis  of  the  effects  of 
synthetic  error  were  based  on  the 
construction  of  "artificial  populations." 
These  are  populations  that  are  created  with 
surrogate  variables  that  are  known  for  the 
entire  population,  and  are  developed  to 
reflect  the  distribution  of  net  coverage  error. 
This  analysis  of  synthetic  error  and  its  effect 
on  the  loss  functions  was  limited. 

Our  additional  analysis  will  expand  the 
scope  of  the  earlier  artificial  population  work 
and  add  an  approach  using  direct  estimates 
of  coverage  at  lower  geographic  levels. 

1.  Using  Artificial  Populations 

We  will  do  a  sensitivity  analysis  on  the 
results  from  B-14.  B-14  gave  results  for 
weighted  and  unweighted  loss  functions 
using  one  of  two  methods  for  distributing 
targets  to  post-strata  and  one  of  8  models  for 
correlation  bias  and  percent  of  1990 
processing  bias.  This  work  will  concentrate 
on  the  weighted  loss  functions  and  analyze 
the  sensitivity  of  the  B-14  results  over  both 
the  methods  for  distributing  targets  to  post- 
strata  and  all  8  models.  Once  again  this 
analysis  will  be  conducted  for  states  and 
congressional  districts. 


2.  Using  Direct  Estimates 

We  will  calculate  direct  DSEs  for  census 
divisions  and  for  states  having  sufficient 
sample  size  to  produce  direct  estimates  with 
reasonably  low  variance.  Assuming  the 
resulting  direct  DSE  population  estimates  are 
unbiased,  the  mean  square  error  of  the 
production  synthetic  estimate  of  total 
population  will  be  estimated. 

E.  Schedule 

Some  of  the  A.C.E.  evaluation  work  being 
undertaken  involves  field  work  and/or 
additional  computer  or  clerical  matching 
work.  The  Evaluation  Followup  Interview 
was  conducted  in  the  Reld  during  the  winter 
of  2001.  The  Matching  Error  Study  matching 
work  was  completed  in  the  spring.  Results 
fi°om  these  studies  are  being  processed,  with 
initial  data  being  available  for  review  in  early 
summer.  Field  and  clerical  work  for  the  TES2 
and  TES3  (described  in  the  attachment) 
studies  began  in  the  winter  and  will  continue 
into  )uly.  Results  frtim  these  studies  won't  be 
available  for  ESCAP  review  until  later  in  the 
summer.  Matching  for  the  late  census  adds 
evaluation  is  scheduled  for  late-July,  with 
data  available  for  review  in  August.  Other 
research  is  being  conducted  on  a  flow  basis 
as  data  become  available  and  analyses  are 
conducted. . 

The  ESCAP  began  holding  weekly  (or  more 
ft^uent)  meetings  to  review  analyses  of  data 
related  to  the  topics  of  concern  beginning  on 
June  18.  It  is  expected  that  all  of  the  research 
and  analyses  described  will  be  completed  by 
the  end  of  September.  The  ESCAP  will  then 
discuss  how  the  results  impact  their  concerns 
and  will  make  a  recommendation  by  mid- 
October  as  to  whether  adjusted  or  non- 
adjusted  census  data  should  be  used  for 
subsequent  purposes. 

During  the  September  through  October 
time  frame,  analysts  will  document  the 
results  of  their  research  in  evaluation  reports, 
finalizing  them  in  time  for  release  to  the 
public  concurrently  with  the  ESCAP 
recommendation. 

Attachment  3 — Field  Operations  to  Answer 
the  Concerns  About  Lack  of  Balance 

In  order  to  answer  these  concerns  and 
explain  the  lack  of  balance  present  due  to 
Targeted  Extended  Search  (TES)  and  to 
explain  the  lack  of  balance  that  may  be 
introduced  due  to  TES,  we  will  be  examining 
the  results  of  Targeted  Extended  Search  2 
(TES2)  and  Targeted  Extended  Search  3 
(TES3).  TES2  followed  up  E-sample  housing 
units  that  were  coded  as  erroneous 
enumerations  in  the  initial  housing  unit 
phase  to  determine  if  the  unit  was  inside  or 
outside  the  block  cluster  and  surrounding 
rings.  TES3  will  followup  other  types  of 
units,  both  P-sample  and  E-sample,  that  may 
contribute  to  a  lack  of  balance. 

In  TES2  we  are  evaluating  the  housing 
units  coded  during  the  housing  unit 
matching  as  not  existing  as  housing  units 
within  the  cluster.  The  block  containing  the 
housing  unit  selected  for  additional 
geographic  work  and  the  surrounding  blocks 
were  identifled  on  a  map.  The  field 
representative  identified  the  block  where  the 
housing  unit  existed  and  the  housing  unit 
was  classified  as: 
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•  Existing  in  the  surrounding  blocks 

•  Existing  outside  the  surrounding  blocks 

•  Existing  within  the  block  cluster 

•  Not  a  housing  unit 

•  Unresolved 

So,  a  housing  unit  may  be  coded  as  in 
surrounding  blocks  or  outside  the  search  area 
when  it  was  part  of  the  block  cluster. 

In  TES3  we  are  also  sending  to  the  field  a 
sample  of  census  housing  units  classified  as 
correctly  enumerated  in  the  block  cluster.  If 


a  housing  unit  was  classified  as  correctly 
enumerated  in  the  block  cluster  in  error,  the 
housing  unit  was  not  eligible  for  targeted 
extended  search  in  person  matching.  This 
could  explain  more  of  the  lack  of  balance 
identified  in  the  person  matching. 

In  addition,  we  are  sending  additional 
types  of  P-sample  cases  for  more  geographic 
field  work  and  a  seunple  of  matches  in  the 
sample  block  as  a  control.  These  types  of 


•  P-sample  people  matched  in  surrounding 
blocks 

•  Not  matched  P-sample  housing  units 

•  P-sample  people  matched  in  the  sample 
block  cluster 
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Title  3— 

The  President 


Executive  Order  13233  of  November  1,  2001 

Further  Implementation  of  the  Presidential  Records  Act 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  establish  policies 
and  procedures  implementing  section  2204  of  title  44  of  the  United  States 
Code  with  respect  to  constitutionally  based  privileges,  including  those  that 
apply  to  Presidential  records  reflecting  military,  diplomatic,  or  national  secu- 
rity secrets.  Presidential  commimications,  legal  advice,  legal  work,  or  the 
deliberative  processes  of  the  President  and  the  President's  advisors,  £md 
to  do  so  in  a  maimer  consistent  with  the  Supreme  Court's  decisions  in 
Nixon  V.  Administrator  of  General  Services,  433  U.S.  425  (1977),  and  other 
cases,  it  is  hereby  ordered  as  follows: 

Section  1.  Definitions. 
For  purposes  of  this  order: 

(a)  "Archivist"  refers  to  the  Archivist  of  the  United  States  or  his  designee. 

(b)  "Presidential  records"  refers  to  those  documentary  materials  maintained 
by  the  Nationed  Archives  and  Records  Administration  pursuant  to  the  Presi- 
dential Records  Act,  44  U.S.C.  2201-2207. 

(c)  "Former  President"  refers  to  the  former  President  during  whose  term 
or  terms  of  office  particular  Presidential  records  were  created. 

Sec.  2.  Constitutional  and  Legal  Background. 

(a)  For  a  period  not  to  exceed  12  years  after  the  conclusion  of  a  Presidency, 
the  Archivist  administers  records  in  accordance  with  the  limitations  on 
access  imposed  by  section  2204  of  title  44.  After  expiration  of  that  period, 
section  2204(c)  of  title  44  directs  that  the  Archivist  administer  Presidential 
records  in  accordance  with  section  552  of  title  5,  the  Freedom  of  Information 
Act,  including  by  withholding,  as  appropriate,  records  subject  to  exemptions 
(b)(1),  (b)(2),  (b)(3),  (b)(4),  (b)(6),  (b)(7),  (b)(8),  and  (b)(9)  of  section  552. 
Section  2204(c)(1)  of  title  44  provides  that  exemption  (b)(5)  of  section  552 
is  not  available  to  the  Archivist  as  a  basis  for  withholding  records,  but 
section  2204(c)(2)  recognizes  that  the  former  President  or  the  incumbent 
President  may  assert  any  constitutionally  based  privileges,  including  those 
ordinarily  encompassed  within  exemption  (b)(5)  of  section  552.  The  Presi- 
dent's constitutionally  based  privileges  subsume  privileges  for  records  that 
reflect:  military,  diplomatic,  or  national  security  secrets  (the  state  secrets 
privilege);  communications  of  the  President  or  his  advisors  (the  presidential 
communications  privilege);  legal  advice. or  legal  work  (the  attorney-client 
or  attorney  work  product  privileges);  and  the  deliberative  processes  of  the 
President  or  his  advisors  (the  deliberative  process  privilege). 

(b)  hi  Nixon  v.  Administrator  of  General  Services,  the  Supreme  Court  set 
forth  the  constitutional  basis  for  the  President's  privileges  for  confidential 
communications:  "Unless  [the  President]  can  give  his  advisers  some  assur- 
ance of  confidentiality,  a  President  could  not  expect  to  receive  the  full 
and  frank  submissions  of  facts  and  opinions  .upon  which  effective  discharge 
of  his  duties  depends."  433  U.S.  at  448-49.  The  Court  cited  the  precedent 
of  the  Constitutional  Convention,  the  records  of  which  were  "sealed  for 
more  than  30  years  after  the  Convention."  Id.  at  447  n.ll.  Based  on  those 
precedents  and  principles,  the  Court  ruled  that  constitutionally  based  privi- 
leges available  to  a  President  "survived  the  individual  President's  tenure. "W. 
at  449.  The  Court  also  held  that  a  former  President,  although  no  longer 
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a  Government  official,  may  assert  constitutionally  based  privileges  with  re- 
spect to  his  Administration's  Presidential  records,  and  expressly  rejected 
the  argument  that  "only  an  inciunbent  President  can  assert  the  privilege 
of  the  Presidency."  Id.  at  448. 

(c)  The  Supreme  Court  has  held  that  a  party  seeking  to  overcome  the 
constitutionally  based  privileges  that  apply  to  Presidential  records  must 
establish  at  least  a  "demonstrated,  specific  need"  for  particvdar  records, 
a  standard  that  tiuns  on  the  natiu«  of  the  proceeding  and  the  importance 
of  the  information  to  that  proceeding.  See  United  States  v.  Nixon,  418 
U.S.  683,  713  (1974).  Notwithstanding  the  constitutionally  based  privileges 
that  apply  to  Presidential  records,  many  former  Presidents  have  authorized 
access,  after  what  they  considered  an  appropriate  period  of  repose,  to  those 
records  or  categories  of  records  (including  otherwise  privileged  records) 
to  which  the  former  Presidents  or  their  representatives  in  their  discretion 
decided  to  authorize  access.  See  Nixon  v.  Administrator  of  General  Services, 
433  U.S.  at  450-51. 

Sec.  3.  Procedure  for  Administering  Privileged  Presidential  Records. 

Consistent  with  the  requirements  of  the  Constitution  and  the  Presidential 
Records  Act,  the  Archivist  shall  administer  Presidential  records  under  section 
2204(c)  of  title  44  in  the  following  manner: 

(a)  At  an  appropriate  time  after  the  Archivist  receives  a  request  for  access 
to  Presidential  records  under  section  2204(c)(1),  the  Archivist  shall  provide 
notice  to  the  former  President  and  the  inciunbent  President  and,  as  soon 
as  practicable,  shall  provide  the  former  President  and  the  incumbent  Presi- 
dent copies  of  any  records  that  the  former  President  and  the  incumbent 
President  request  to  review. 

(b)  After  receiving  the  records  he  requests,  the  former  President  shall  review 
those  records  as  expeditiously  as  possible,  emd  for  no  longer  than  90  days 
for  requests  that  are  not  unduly  burdensome.  The  Archivist  shall  not  permit 
access  to  the  records  by  a  requester  during  this  period  of  review  or  when 
requested  by  the  former  President  to  extend  the  time  for  review. 

(c)  After  review  of  the  records  in  question,  or  of  any  other  potentially 
privileged  records  reviewed  by  the  former  President,  the  former  President 
shall  indicate  to  the  Archivist  whether  the  former  President  requests  with- 
holding of  or  authorizes  access  to  any  privileged  records. 

(d)  Concurrent  with  or  after  the  former  President's  review  of  the  records, 
the  inciunbent  President  or  his  designee  may  also  review  the  records  in 
question,  or  may  utilize  whatever  other  procedures  the  inciunbent  President 
deems  appropriate  to  decide  whether  to  concur  in  the  former  President's 
decision  to  request  withholding  of  or  authorize  access  to  the  records. 

(1)  When  the  former  President  has  requested  withholding  of  the  records: 

(i)  If  under  the  standard  set  forth  in  section  4  below,  the  incumbent 
President  concurs  in  the  former  President's  decision  to  request 
withholding  of  records  as  privileged,  the  inciunbent  President  shall 
so  inform  the  former  President  and  the  Archivist.  The  Archivist 
shall  not  permit  access  to  those  records  by  a  requester  unless  and 
until  the  incumbent  President  advises  the  Archivist  that  the  former 
President  and  the  incumbent  President  agree  to  authorize  access  to 
the  records  or  until  so  ordered  by  a  final  and  nonappealable  court 
order. 
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(ii)  If  under  the  standard  set  forth  in  section  4  below,  the  incumbent 
President  does  not  concur  in  the  former  President's  decision  to  re- 
quest withholding  of  the  records  as  privileged,  the  incumbent 
President  shall  so  inform  the  former  President  and  the  Archivist. 
Because  the  former  President  independently  retains  the  right  to  as- 
sert constitutionally  based  privileges,  the  Archivist  shall  not  permit 
access  to  the  records  by  a  requester  unless  and  until  the  incumbent 
President  advises  the  Archivist  that  the  former  President  and  the 
incumbent  President  agree  to  authorize  access  to  the  records  or 
until  so  ordered  by  a  final  and  nonappealable  court  order. 

(2)  When  the  former  President  has  authorized  access  to  the  records: 

(i)  If  under  the  standard  set  forth  in  section  4  below,  the  incumbent 
■  President  concurs  in  the  former  President's  decision  to  authorize 
access  to  the  records,  the  Archivist  shall  permit  access  to  the 
records  by  the  requester. 

(ii)  If  under  the  standard  set  forth  in  section  4  below,  the  incumbent 
President  does  not  concur  in  the  former  President's  decision  to  au- 
thorize access  to  the  records,  the  incumbent  President  may  inde- 
pendently order  the  Archivist  to  withhold  privileged  records.  In 
that  instance,  the  Archivist  shall  not  permit  access  to  the  records 
by  a  requester  unless  and  until  the  incumbent  President  advises 
the  Archivist  that  the  former  President  and  the  incumbent  Presi- 
dent agree  to  authorize  access  to  the  records  or  until  so  ordered 
by  a  final  and  nonappealable  court  order. 

Sec.  4.  Concurrence  by  Incumbent  President. 

Absent  compelling  circumstances,  the  incumbent  President  will  concur  in 
the  privilege  decision  of  the  former  President  in  response  to  a  request 
for  access  under  section  2204(c)(1).  When  the  incumbent  President  concurs 
in  the  decision  of  the  former  President  to  request  withholding  of  records 
within  the  scope  of  a  constitutionally  based  privilege,  the  incumbent  Presi- 
dent will  support  that  privilege  claim  in  any  forum  in  which  the  privilege 
claim  is  challenged. 

Sec.  5.  Incumbent  President's  Right  to  Obtain  Access. 

This  order  does  not  expand  or  limit  the  incumbent  President's  right  to 
obtain  access  to  the  records  of  a  former  President  pursuant  to  section 
2205(2)(B). 

Sec.  6.  Right  of  Congress  and  Courts  to  Obtain  Access. 

This  order  does  not  expand  or  limit  the  rights  of  a  court,  House  of  Congress, 
or  authorized  committee  or  subcommittee  of  Congress  to  obtain  access  to 
the  records  of  a  former  President  pursuant  to  section  2205(2){A)  or  section 
2205{2)(C).  With  respect  to  such  requests,  the  former  President  shall  review 
the  records  in  question  and,  within  21  days  of  receiving  notice  from  the 
Archivist,  indicate  to  the  Archivist  his  decision  with  respect  to  any  privilege. 
The  incumbent  President  shall  indicate  his  decision  with  respect  to  any 
privilege  within  21  days  after  the  former  President  has  indicated  his  decision. 
Those  periods  may  be  extended  by  the  former  President  or  the  incumbent 
President  for  requests  that  are  burdensome.  The  Archivist  shall  not  permit 
access  to  the  records  unless  and  until  the  incumbeni  President  advises 
the  Archivist  that  the  former  President  and  the  incumbent  President  agree 
to  authorize  access  to  the  records  or  until  so  ordered  by  a  final  and  nonappeal- 
able court  order. 

Sec.  7.  No  Effect  on  Right  to  Withhold  Records. 

This  order  does  not  limit  the  former  President's  or  the  incumbent  President's 
right  to  withhold  records  on  any  ground  supplied  by  the  Constitution,  statute, 
or  regulation. 

Sec.  8.  Withholding  of  Privileged  Records  During  12-Year  Period. 
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In  the  period  not  to  exceed  12  years  after  the  conclusion  of  a  Presidency 
during  which  section  2204(a)  and  section  2204(b)  of  title  44  apply,  a  former 
President  or  the  incumbent  President  may  request  withholding  of  any  privi- 
leged records  not  already  protected  from  disclosure  under  section  2204. 
If  the  former  President  or  the  inciunbent  President  so  requests,  the  Archivist 
shall  not  permit  access  to  any  such  privileged  records  unless  and  until 
the  incumbent  President  advises  the "  Archivist  that  the  former  President 
and  the  incumbent  President  agree  to  authorize  access  to  the  records  or 
until  so  ordered  by  a  final  and  nonappealable  court  order. 

Sec.  9.  Establishment  of  Procedures. 

This  order  is  not  intended  to  indicate  whether  and  xmder  what  circumstances 
a  former  President  should  assert  or  waive  any  privilege.  The  order  is  intended 
to  establish  procediues  for  former  and  inciunbent  Presidents  to  make  privilege 
determinations . 

Sec.  10.  Designation  of  Representative. 

The  former  President  may  designate  a  representative  (or  series  or  group 
of  alternative  representatives,  as  the  former  President  in  his  discretion  may 
determine)  to  act  on  his  behalf  for  purposes  of  the  Presidential  Records 
Act  and  this  order.  Upon  the  death  or  disability  of  a  former  President, 
the  former  President's  designated  representative  shall  act  on  his  behalf  for 
purposes  of  the  Act  and  this  order,  including  v\rith  respect  to  the  assertion 
of  constitutionally  based  privileges.  In  the  absence  of  any  designated  rep- 
resentative after  the  former  President's  death  or  disability,  the  family  of 
the  former  President  may  designate  a  representative  (or  series  or  group 
of  alternative  representatives,  as  they  in  their  discre  tion  may  determine) 
to  act  on  the  former  President's  behalf  for  piuposes  of  the  Act  and  this 
order,  including  with  respect  to  the  assertion  of  constitutionally  based  privi- 
leges. 

Sec.  11.  Vice  Presidential  Records. 

(a)  Piusuant  to  section  2207  of  title  44  of  the  United  States  Code,  the 
Presidential  Records  Act  applies  to  the  executive  records  of  the  Vice  Presi- 
dent. Subject  to  subsections  (b)  and  (c),  this  order  shall  also  apply  with 
respect  to  jmy  such  records  that  are  subject  to  any  constitutionally  based 
privilege  that  the  former  Vice  President  may  be  entitled  to  invoke,  but 
in  the  administration  of  this  order  with  respect  to  such  records,  references 
in  this  order  to  a  former  President  shall  be  deemed  also  to  be  references 
to  the  relevant  former  Vice  President. 

(b)  Subsection  (a)  shall  not  be  deemed  to  authorize  a  Vice  President  or 
former  Vice  President  to  invoke  any  constitutional  privilege  of  a  President 
or  former  President  except  as  authorized  by  that  President  or  former  Presi- 
dent. 

(c)  Nothing  in  this  section  shall  be  construed  to  grant,  limit,  or  otherwise 
affect  any  privilege  of  a  President,  Vice  President,  former  President,  or 
former  Vice  President. 

Sec.  12.  Judicial  Review. 

This  order  is  intended  to  improve  the  internal  management  of  the  executive 
branch  and  is  not  intended  to  create  any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party,  other  than  a  former  President 
or  his  designated  representative,  against  the  United  States,  its  agencies, 
its  officers,  or  any  person. 
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Sec.  13.  Revocation. 

Executive  Order  12667  of  January  18, 1989,  is  revoked. 


t^ 


THE  WHITE  HOUSE, 
November  1,  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  5, 
2001 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Foot-and-mouth  disease; 
disease  status  change — 
France  and  Ireland; 
published  11-5-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Maryland;  published  9-5-01 
Pennsylvania;  published  10- 
19-01 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  9-6- 
01 
Water  supply: 
National  primary  drinking 
water  regulations — 
Unregulated  contaminant 
monitoring;  published  9- 
4-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

New  Yortt;  published  10-9- 
01 

GOVERNMENT  ETHICS 
OFHCE 

Executive  Branch  regulations: 
Confidential  financial 
disclosure  report  filers; 
filing  dates  extensions; 
published  11-5-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid: 
Inpatient  and  outpatient 
hospital  services,  nursing 
facility  services, 
intermediate  care  facility 
services  for  mentally 


retarded,  and  dinic 
services- 
Upper  payment  limit 
transition  period; 
published  9-5-01 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  published  8- 
21-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  published  10-31-01 
Pratt  &  Whitney;  published 
10-1-01 
Airworthiness  standards: 
Special  conditions — 
Ayres  Corp.  Model  LM 
200  airplane;  published 
10-5-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dates  (dome-stic)  produced  or 
packed  in — 

Califomia;  comments  due  by 
11-14-01;  published  10- 
15-01  [PR  01-25782] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Livestock  and  poultry  disease 
control: 

Brucellosis  In  sheep,  goats, 
and  horses;  indemnity 
payments;  comments  due 
by  11-13-01;  published  9- 
13-01  [PR  01-22981) 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Retained  water  in  raw  meat 
and  poultry  products; 
poultry  chilling 
requirements;  comments 
due  by  11-16-01; 
published  10-17-01  [PR 
01-26168] 
Meat,  poultry,  and  egg 
products  inspection  services; 
fee  increases;  comments 
due  by  11-15-01;  published 
10-16-01  (PR  01-25923] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 


Sea  turtle  conservation 

requirements;  comments 

due  by  11-16-01; 

published  10-2-01  [PR  01- 

24521] 
Fishery  conservatkin  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  11- 
15-01;  published  10-1- 
01  [PR  01-24518] 

King  and  Tanner  crab 
fisfieries;  comments  due 
by  11-16-01;  published 
9-20-01  [PR  01-23470) 
West  Coast  States  and 

Western  Pacifk: 

fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  11- 
14-01;  published  10-30- 
01  [PR  01-27274) 

Marine  mammals: 
Incidental  taking — 
Washington  Pish  and 
Wildlife  Department; 
upper  Columbia  River 
and  tritxitaries; 
salmonids;  comments 
due  by  11-15-01; 
published  10-16-01  [PR 
01-25980) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Balance  of  Payments 
Program;  comments  due 
by  11-13-01;  published  9- 
11-01  [PR  01-22429) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Carit>bean  Basin  country 

end  products;  comments 

due  by  11-13-01; 

published  9-11-01  [PR  01- 

22425] 

Correction;  comments  due 
by  11-13-01;  published 
10-3-01  [PR  CI -22425] 
Indian  organizations  and 

Indian-owned  economic 

enterprises;  utilization; 

comments  due  by  11-13- 

01;  published  9-11-01  [PR 

01-22424] 

Correction;  comments  due 
by  11-13-01;  published 
10-3-01  [PR  CI -22424) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Local  8(a)  contractors 

preference;  t>ase  closure 

or  realignment;  comments 

due  by  11-13-01; 

published  9-11-01  [PR  01- 

22426) 
Ocean  transportation  by 

U.S.-flag  vessels; 


comments  due  by  11-13- 
01;  published  9-11-01  [PR 
01-22427) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Pilot  Mentor-Protege 
Program;  comments  due 
by  11-13-01;  published  9- 
11-01  [PR  01-22423) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Subcontract  commerciality 
determinations,  comments 
due  by  11-13-01; 
published  9-11-01  [PR  01- 
22428] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
District  of  Columbia, 
comments  due  by  1 1  - 
15-01;  published  10-16- 
01  [PR  01-26096) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
District  of  Columbia; 
comments  due  by  11- 
15-01;  published  10-16- 
01  [PR  01-26097) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Hawaii;  comments  due  by 
11-14-01:  published  10 
15-01  [PR  01-25897) 
Texas:  comments  due  by 
11-13-01;  published  10- 
11-01  [PR  01-25592] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants 

Missoun;  comments  due  t}y 
11-13-01;  published  10- 
12-01  [PR  01-25583] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Missouri;  comments  due  by 
11-13-01;  published  10- 
12-01  [PR  01-25584) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  ar>d 
pollutants: 


IV 
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Vermont;  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25963) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25964] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Missouri;  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25726] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Missouri;  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25727] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

New  York;  comments  due 
by  11-15-01:  published 
10-16-01  [FR  01-25960] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

New  York  and  New  Jersey, 
comments  due  by  11-15- 
01;  published  10-16-01 
[FR  01-25961] 
Clean  Air  Act: 
State  operating  permits 
programs — 

Oklahoma;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25740] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
S(4>stances  contingency 
plan — 

Natk)nal  priorities  list 
update!  comments  due 
by  11-13-01;  published 
9-13-01  [FR  01-22742] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  televisk>n  stations;  table 
of  assignments: 


Texas;  comments  due  by 

11-13-01;  published  9-24- 

01  [FR  01-23710] 
Radio  stations;  table  of 
assignments: 
California;  comments  due  by 

11-13-01;  published  10-9- 

01  [FR  01-25114] 
Colorado  and  Missouri; 

comments  due  by  11-13- 

01;  published  10-4-01  [FR 

01-24863] 
Texas:  comments  due  by 

11-13-01;  published  10-9- 

01  [FR  01-25115] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devk^es: 
Ear,  nose,  and  throat 

devk:es — 

Endolymphatk:  shunt  tube 
with  valve; 
reclassification  from 
class  III  to  class  II; 
comments  due  by  11- 
13-01;  published  8-15- 
01  [FR  01-20571] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 
Non-profit  organization 
participation  in  certain 
FHA  single  family 
activities;  placement  and 
removal  procedures; 
comments  due  by  11-16- 
01;  published  9-17-01  [FR 
01-23049] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 
Corporate  governance; 
comments  due  by  11- 
13-01;  published  9-12- 
01  [FR  01-22925] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  birds;  revised  list; 
comments  due  by  11-13-01; 
published  10-12-01  [FR  01- 
25525] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissk>ns: 

V\^yoming;  comments  due  by 
11-13-01;  published  10- 
11-01  [FR  01-25542] 


JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  cfiemk:als: 
Red  phosphorous,  white 
phosphorus,  and 
hypophosphorous  acid 
and  its  salts;  comments 
due  by  11-16-01; 
published  10-17-01  [FR 
01-26013] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Mrcrographic  records 
management;  comments 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22669] 
NUCLEAR  REGULATORY 
COMMISSION 
Nuclear  power  plants;  early 
site  permits,  standard 
design  certifications,  and 
combined  lk:enses: 
Draft  rule  wording; 
comments  due  by  11-13- 
01;  published  9-27-01  [FR 
01-24177] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radk>active  waste; 
independent  storage; 
lk:ensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25890] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radk)active  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25891) 

POSTAL  SERVICE 

International  Mail  Manual: 
Postal  rates;  changes; 
comments  due  by  11-15- 
01;  published  10-16-01 
[FR  01-25987] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Maine;  comments  due  by 

11-13-01;  published  9-11- 

01  [FR  01-22777) 
New  York;  comments  due 

by  11-13-01;  published  9- 

13-01  [FR  01-22988] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Air  Transportatton  Safety 
and  System  Stabilizatk>n 


Act;  air  carriers 

compensation  procedures; 

comments  due  by  11-13- 

01;  published  10-29-01 

[FR  01-27177] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certifk:ation  and 
operations: 
Fractional  aircraft  ownership 

programs  and  on-demand 

operations;  comments  due 

by  11-16-01;  published 

10-18-01  [FR  01-26226] 
Airworthiness  directives: 
Airbus;  comments  due  by 

11-13-01;  published  10- 

12-01  [FR  01-25619] 
BAE  Systems  (Operations) 

Ltd.;  comments  due  by 

11-13-01;  published  10- 

12-01  [FR  01-25620] 
Bell;  comments  due  by  11- 

13-01;  published  9-13-01 

[FR  01-22947] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

11-13-01;  published  9-13- 

01  [FR  01-22671] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  comments 

due  by  11-13-01; 

published  10-12-01  [FR 

01-25395] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Eurocopter  Deutschland 

GmbH;  comments  due  by 

11-13-01;  published  9-14- 

01  [FR  01-22946] 
McDonnell  Douglas; 

comments  due  by  11-13- 

01;  published  9-14-01  [FR 

01-22996] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administrafion 
Airworthiness  directives:' 
Univair  Aircraft  Corp.; 

comments  due  by  11-16- 

01;  published  10-4-01  [FR 

01-24782] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
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Special  conditk>ns — 
Boeing  Model  777  series 
airplanes;  comments 
due  by  11-13-01; 
published  10-12-01  [FR 
01-25753] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration    . 
Class  E  airspace;  comments 
due  by  11-13-01;  published 
10-12-01  [FR  01-25755] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportatx>n — 
Shipping  ptapers; 
retention;  comments 
due  by  11-13-01; 


published  9-12-01  [FR 
01-22851] 

UST  OF  PUBUC  LAWS 

Ibis  is  a  continuing  list  of 
publk:  bills  from  ttie  current 
session  of  Congress  whk^h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk)n 
with  "PLUS"  (Publk:  Uws 
Update  Servwe)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  httpM 
www.nara.gov/fedregf 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 


Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  htip:// 
www.access.gpo.gm/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  avallabte. 

HJ.  Res.  TIVP.L.  107-58 

Making  further  continuing 
appropriatiorts  for  the  fiscal 
year  2002,  and  for  ottier 
purposes  (Oct.  31,  2001;  115 
Stat.  406) 
Last  List  October  31,  2001 


PiOMc  Laws  Electronic 
Notification  Sarvica 
(PENS) 

PENS  is  a  free  electronk:  maH 
rK>tifk:atk)n  servne  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  tt)e  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  servk:e  is  strictly 
for  E-mail  notifcation  of  new 
laws  The  text  of  laws  is  not 
availat>le  through  this  servce 
PENS  cannot  respond  to 
specifk;  inquiries  sent  to  this 
address. 


VI 
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CFR  CHECKUST 


THto 


Stock  Number 


Price       Revision  Date 


This  checlclist,  prepared  by  the  Office  of  the  Federal  Register,  is 

putHished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offrce's  GPO  Access  Service  at  ht1p://www.access.gpo.gov/nara/cfr/ 

lndex.html.  For  informatkin  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 


1,  2  (2  Resen/ed) (869-044-00001-6)  .....">      6.50      "Jan.  1,  2001 

3  (1997  Compilation 
and  Parts  100  and 
101) 


(869-O44-00002-4) 36.00      '  Jon.  1,  2001 

9.00        Jon.  1,2001 


4  (869-044-00003-2)  .. 

5  Parts: 

1-699  ...r. (869-044-00004-1) 53.00 

700-1199  (869-044-00005-9) 44.00 

120O-€nd.  6  (6 
Reserved) (869^)44-00006-7) 55.00 

7  Parts: 

1-26  (869-044-00007-5)  .. 

27-52 (869-044-00008-3)  .. 

53-209 (869-044-00009-1)  .. 

210-299 (869-044-00010-5)  .. 

300-399 (869-044-0001 1-3)  .. 

400-699 (869-044-00012-1)  .. 

700-899 (869-044-000 13-0)  .. 

900-999 (869-044-00014-8)  .. 

1000-1199  (869-044-00015-6)  .. 

1200-1599  (869-044-00016-4)  .. 

1600-1899  (869-044-00017-2)  .. 

1900-1939  (869-044-000 18-1)  .. 

1940-1949  (869-044-00019-9)  .. 

1950-1999  (869-044-00020-2)  .. 

200O-€nd (869-044-00021-1)  .. 


40.00 
45.00 
34.00 
56.00 
38.00 
53.00 
50.00 
54.00 
24.00 
55.00 
57.00 
21.00 
37.00 
45.00 
43.00 


Jon.  1,2001 
Jon.  1,2001 

Jan.  I,  2001 

"Jon.  1.  2001 
Jon.  1,  2001 
Jon.  1,  2001 
Jon.  1.2001 
Jon.  1,2001 
Jon.  1,2001 
Jon.  1,2001 
Jon.  1.  2001 
Jon.  1.2001 
Jon.  1 ,  2001 
Jon.  1,2001 
"Jon.  1.2001 
"Jon.  1,  2001 
Jon.  1.2001 
Jon.  1,  2001 


a  (869-044-00022-9) 54.00        Jon.  1,  2001 

9  Parts: 

1-199  (869-044-O0023-7)  .. 

200-£nd  (869-044-00024-5)  .. 


10  Parts: 

1-50 (869-044-00025-3) 

51-199 (869-044-00026-1) 

200-499 (869-044-00027-0) 

500-£nd  (869-044-00028-8) 

11   (869-044-O0029-6) 

12  Parts: 

1-199  (869-044-O003O-O) 

200-219 (869-044-00031-8) 

220-299 (869-044-O0032-6) 

300-499 (869-044-00033-4) 

500-599 (869-044-00034-2) 

600-£nd (869-044-O0035-1) 

13 (869-044-00036-9) 


55.00 
53.00 

55.00 
52.00 
53.00 
55.00 

31.00 


27.00 
32.00 
54.00 
41.00 
38.00 
57.00 

45.00 


Jon.  1,  2001 
Jon.  1.2001 

Jon.  1.  2001 
Jon.  1,2001 
Jon.  1.2001 
Jon.  1,2001 

Jon.  1,2001 

Jon.  1.2001 
Jon.  1,2001 
Jon,  1,2001 
Jon.  1.  2001 
Jon.  1,2001 
Jon.  1,2001 

Jon.  1.2001 


14  Parts: 

1-59  (869-044-00037-7) 57.00 

60-139 (869-044-00038-5) 55.00 

140-199 (869-044-0003^3) 26.00 

200-1 199  (869-044-00040-7) 44.00 

120(Hnd (869-044-0004 1-5) 37.00 

15  Parts: 

0-299  (869-044-00042-3)  .. 

300-799 (869-044-00043-1)  .. 

800-End  (869-044-00044-0)  .. 


36.00 
54.00 
40.00 

16  Parts: 

0-999  (869-044-00045-8) 45.00 

1000-€nd (869-044-00046-6) 53.00 

17  Parts: 

1-199  (869-044-00048-2) 45.00 

200-239 (869-044-00049-1) 51.00 

240-End  (869-044-00050^) 55.00 

18  Parts: 

1-399  (869-044-00051-2) '56.00 

400-End  (869-044-00052-1) 23.00 

19  Parts: 

1-140  ....(869-044-00053-9) 54.00 

141-199 (869-044-00054-7) 53.00 

200-End  (869-044-00055-5) 20.00 

20  Parts: 

1-399  (869-044-00056-3) 45.W 

400-499 (869-044-00057-1) 57.M 

500-£nd  (869-044-00058-0) 57.00 

21  Parts: 

1-99 (869-044-00059-8) 37.00 

100-169 (869-044-00060-1) 44.00 

170-199 (869-044-00061-0) 45.00 

200-299 (869-044-00062-8) 16.00 

300-499 (869^)44-00063-6) 27.00 

500-599 (869-044-00064-4) 44.00 

600-799 (869-044-00065-2) 15.00 

800-1299 (869-O44-00066-1) 52.00 

1300-£nd (869-044-00067-9) 20.00 

22  Parts: 

1-299  (869-044-00068-7) 56.00 

300-€nd  ,..(869-044-00069-5) 42.00 

23  (869-044-00070-9) 40.00 

24  Parts: 

0-199 (869^)44-00071-7) 53.00 

200-499 (869-O44-O0072-5) 45.00 

500-699 .T... (869-044-00073-3) 27.00 

700-1699  (869-044-00074-1) 55.00 

1700-€nd (869-044-00075-0) 28.W 

25  (869-044-00076-8) 57.00 

26  Parts: 

§§1.0-1-1.60  (869-044-00077-6) 43.00 

§§1.61-1.169 (869-044-00078-4) 57.00 

§§1.170-1.300 (869-O44-O0079-2) 52.00 

§§  1.301-1.400 (869-044-00080-6) 41.W 

§§  1 .401-1 .440 (869-042-00081-1) 47.M 

§§1.441-1.500  (869-044-00082-2)  45.M 

§§1.501-1.640 (869-044-00083-1) 44.M 

§§1.641-1.850 (869-044-00084-9) 53.00 

§§1.851-1.907  (869-044-00085-7) 54.00 

§§  1.908-1.1000 (869-044-00086-5) 53.00 

§§1.1001-1.1400  (869-O44-00087-3) 55.00 

§§1.1401-End  (869-O44-O0088-1) 58.00 

2-29  (869-044-00089-0) 54.00 

30-39  (869-044-00090-3) 37.00 

40^9  (869-044-00091-1) 25.M 

50-299 (869-044-00092-0) 23.00 

300-499 (869-O44-00093-8) 54.00 

500-599 (869-044-O0094-6) 12.00 

600-End  (869-044-00095-4) 15.00 

27  Parts: 

1-199  


Jon.  1,2001 
Jon.  1,2001 
Jon.  1,2001 
Jan.  1,  2001 
Jan.  1,2001 

Jon.  1,  2001 
Jon.  1,  2001 
Jon.  I,  2001 

Jon.  1,2001 
Jon.  1,  2001 

Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,2001 

Apr.  1,  2001 
Apr.  1,2001 

Apr.  1.2001 

Apr.  1,  2001 

sApf.  1,  2001 

Apr.  1,2001 
Apr.  1.2001 
Apr.  1,  2001 

Apr.  1,2001 
Apr.  1,  200) 
Apr.  1,  2001 
Apr,  1,  2001 
Apr.  1.  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1.  2001 
Apr.  1.2001 

Apr.  1,  2001 
Apr.  1,2001 

Apr.  1,  2001 

Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1.2001 
Apr.  1.2001 
Apr.  1,2001 

Apr.  1,2001 

Apr.  1,2001 
Apr.  1.2001 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1.2000 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,  2001 
Apr.  1,2001 
Apr.  1.2001 
Apr.  1.2001 
Apr.  1,2001 
Apr.  1.2001 
Apr.  1,2001 
5Apr,  1,  2001 
Apr.  1,2001 


.  (869-044-00096-2) 57.00        Apr..  1,  2001 
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Title 


Stock  Number 


Price       Revision  Date 


TMe 


Stock  NumlMf 


Price       Revision  Date 


200-End  (869-044-00097-1) 26.00        Apr.  1,2001 

28  Parts: 

0-42  (869-044-00098-9) 55.00 

43-end  (869-044-00099-7)  50.00 


29  Parts: 

0-99  (869-042-0010Q-1) 33.00 

100^99 (869^)44-00101-2) 14.00 

500-899 (869-044-00102-1) 47.00 

900-1899 (869-044-00103-9) 33.00 

1900-1910  (§§  1900  to 

1910.999)  (869-044-00104-7) 55.00 

1910  (§§1910.1000  to 

end)  (869-O44-O0105-5) 42.W 

1911-1925  (869-044-00106-3) 20.00 

1926  (869-044-00 107-1) 45.00 

1927-€nd (869-044-00108-0) 55.00 

30  Parts: 

1-199  (869-044-00109-8) 52.00 

200-699 (869-044-001 10-1) 45.00 

700-&id (869-044-00111-7) 53.00 

31  Parts: 

0-199  (869-044-00112-8)  .. 

20O-End  (869-044-00113-6)  .. 


32.00 
56.00 

32  Parts: 

1-39  Vol.  I 15.00 

1-39  Vol.  II 19.00 

1-39  Vol.  Ill 18.00 


1-190 (869-044-001 14-4) 

191-399 (869-044-001 15-2) 

400-629 (869-044-00116-8) 

•630-699  (869-044-00117-9) 

700-799 ^869-044-001 18-7) 

800-End  (869-044-001 19-5) 


51.00 
57.00 
35.00 
34.00 
42.00 
44.00 


33  Parts: 

1-124  (869-044-00120-9) 45.00 

125-199 (869-044-00121-7) 55.00 

200-Ena (869-044-00 122-5) 45.00 

34  Parts: 

1-299  ....". (869-044-00123-3) 43.00 

300-399 (869-044-00 124-1) 40.00 

400-End  (869-044-00125-0) 56.00 

35  (869-044-00126-8) 10.00 

36  Parts 

1-199  (869-044-00127-6) 34.00 

200-299 (869-044-001 28-4) 33.00 

300-€nd (869-044-00129-2) 55.00 


July  1.2001 
July  1,  2001 

July  1,  2000 
*July  1.2001 
*July  1,  2001 

July  1,  2001 

July  1,2001 

July  1,2001 

«July  1,2001 

July  1,  2001 

July  1,2001 

July  1,  2001 
July  1.2001 
July  1.2001 

July  1,2001 
July  1,  2001 

2  July  1,  1984 

2July  1,  1984 

2  July  1.  1984 

*July  1.2001 

July  1.  2001 

*July  1.  2001 

July  1.2001 

July  1,  2001 

July  1,2001 

July  1.  2001 
July  1,  2001 
July  1,2001 

July  1.  2001 
July  1.2001 
July  1,2001 

«July  1,2001 


37 


July  1.  2001 

July  1.2001 

July  1,  2001 

(869-044-00130-6) 45.00        July  1,  2001 


38  Parts: 

0-17  (869-044-001 31-4) 53.00  July  1,  2001 

18-End  (869-044-00132-2) :  55.00  July  1.  2001 

39 (869-042-00133-8) 28.00  July  1,  2000 

40  Parts: 

1-49  (869-044-00134-9) 54.00  July  1,  2001 

50-51  (869-044-00135-7) 38.00  July  1,2001 

52  (5201-52.1018) (869-044-00136-5) 50.00  July  1.  2001 

52  (52.1019-End)  (869-044-00137-3) 55.00  July  1.2001 

53-59  (869-044-00138-1) 28.00  July  1,  2001 

60(60.1-End)  (869-044-00139-0) 53.00  July  1.2001 

60  (Apps)  (869-044-00140-3) 51.00  July  1,  2001 

61-62  (869-044-00141-1) 35.00  July  1,  2001 

63  (63.1-63.599)  (869-044-00142-0) 53.00  July  1,  2001 

63(63.600-63.1199) (869-044-00143-8) 44.00  July  1.  2001 

•63  (63.1200-End) (869-044-00144-6) 56.00  July  1,  2001 

64-71  (869-044-00145-4) 26.00  July  1,  2001 

72-flO  (869-044-00146-2) 55.00  July  1,  2001 

81-65  (869-044-00147-1) 45.00  July  1.  2001 

86  (86.1-86.599-99)  (869-044-00148-9) 52.00  July  1,  2001 

86  (86.600-1-End)  (869-044-00149-7) 45.00  July  1,2001 

87^  (869-044-00150-1) 54.00  July  1.  2001 


100-135 (869-044-00151-9) 

136-149 (869-044-00152-7) 

150-189 (869-044-00 153-5) 

190-259 (869-044-00154-3) 

260-265 (869-044-00155-1) 

266-299 (869-044-001 56-0) 

300-399 (869-044-00157-8) 

400^24 (869-044-00158-6) 

425-699 (869-044-00159-4) 

700-789 (869-044-00160-8) 

790-End  (869-044-00161-6) 


38.00 
55,00 
52,00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 


41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resented) MJOO 


3-6 

7  

8  

9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18. Vol.  I.  Ports  1-5  13.00 

18.  Vol.  II.  Parts  6-19 13.00 

18.  Vol.  Ill,  Ports  20-52 13.00 

19-100 13.00 

1-100 (869-044-00162-^) 22.00 

101  (869-044-00163-2) 45.00 

102-200 (869-044-00 164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parts: 

1-399  (869-042-00162-1) 53.00 

400^129 .'.....  (869-042-00 163-0) 55.00 

430-End  (869-042-00164-8) 57.00 

43  Parts: 

1-999  (869-042-00165-6) 45.00 

lOOO^d  (869-042-00166-4) 55.00 

44  (869-042-00167-2) 45.00 

45  Parts: 

1-199  ..: (869-042-00168-1) 50.00 

200-499 (869-042-00169-9) 29.00 

500-1199  (869-042-00170-2) 45.00 

1200-End (869^)42-00171-1) 54.00 

46  Parts: 

1-40  (869-042-00172-9)  .*."  42.00 

41-69  (869-042-00173-7) 34,00 

70-89  (869-042-00174-5) 13.00 

90-139 (869-042-00 175-3) 41.00 

140-155 (869-042-00176-1) 23.00 

156-165 (869-042-00177-0) 31.00 

166-199 (869-042-00178-8) 42.00 

200-499 (869-042-001 79-6) 36,W 

•500-End  (869-044-00184-5) 23,00 

47  Parts: 

0-19  (869-042-00181-8) 54.00 

20-39  (869-042-00182-6) 41.00 

40-69  (869-042-00183-4) 41.00 

70-79  (869-042-00 184-2) 54  00 

80-End  (869-042-00185-1) 54.00 

48  Chapters: 

1  (Ports  1-51)  (869-042-00186-9) 57.00 

1  (Parts  52-99)  (869-042-00 187-7)  45.00 

2  (Ports  201-299) (869-042-00188-5) 53.00 

3-6 (869-042-00189-3) 40.00 

7-14  (869-042-00190-7) 52.00 

15-28  (869-042-00191-5) 53.00 

29-€nd  (869-042-00192-3) 38.00 

49  Part*: 

1-99  (869-042-00193-1) 5300 

100-185 (869-042-00194-0) 57.00 

186-199 (869-042-00195-8) 17.00 

200-399 (869-042-00196-6) 57.00 

400-999 (869-042-00197-4) 58.00 

1000-1199  (869-042-00198-2) 25.00 


July  1.2001 
July  1.2001 
July  1.2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1.2001 
July  1,2001 
July  1.  2001 
July  1,2001 
July  1,2001 

July  1.4^984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1  1984 
July  1  1984 
July  1  1984 
July  1,  1984 
July  1  1984 
July  1,2001 
July  1.  2001 
July  1.2001 
July  1,2001 

Oct  1  2000 
Oct.  1  2000 
Oct  1  2000 

Oct.  1  2000 
Oct.  1  2000 

Oct.  1  2000 


Oct  1  20O0 
Oct.  1  2000 
Oct.  1  2000 
Oct  1,2000 

Oct  1  2000 
Oct.  1,2000 
Oct.  1.2000 
Oct.  1,2000 
Oct.  1  2000 
Oct.  1  2000 
Oct.  1.2000 
Oct.  1  2000 
Oct.  1  2001 


Oct.  1. 
Oct.  1. 
Oct  1 


2000 
2000 
2000 


Oct.  1  2000 
Oct.  1  2000 


Oct  1 
Oct  1. 
Oct.  1, 
Oct.  1. 


2000 
2000 
2000 
2000 


Oct.  1  2000 
Oct  1  2000 
Oct.  1  2000 


Oct.  1.  2000 
Oct.  1.2000 
Oct.  1,2000 
Oct,  1,2000 
Oct.  1.2000 
Oct.  1,2000 


viii 
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stock  Number  Price       Revision  Date 

(869-042-00199-1) 21.00       Oct.  1,  2000 


Title 

1200-End 

50  Parts:  I 

1-199  (869-042-00200-8) 55.00  Oct.  1,  2000 

200-599 .'..  (869-042-00201-6) 35.00  Oct.  1,  2000 

600-£nd (869-042-00202-4) 55.00  Oct.  I,  2000 

CFR  Index  and  Findings 
Aids (869-044-00047-4) 56.00        Jan.  1,  2001 


Complete  2000  CFR  set 


..1,094.00 


2000 

2000 

2000 
1997 
1996 


MicrofiCtie  CFR  Edition:  " 

Subscription  (mailed  as  issued) ' 298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  247.00 

Complete  set  (one-time  mailing)  264.00 

'  Because  Title  3  Is  on  annual  compiotion.  ttiis  volume  and  all  pfevlous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^The  July  1.  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  lor 
Parts  1-39  mclusrve.  For  ttie  full  text  of  ttie  Defense  Acquisition  Regulations 
m  Ports  1-39.  consult  tt\e  tfiree  CFR  volumes  Issued  as  of  July  I.  1984.  contaning 
ttxjse  parts 

^The  July  1  1985  edition  of  41  CFR  Chapters  I-IM  conta»is  o  note  only 
for  Chapters  1  to  49  Inclusive.  For  tt>e  fun  text  of  procurement  regulations 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  Issued  as  of  July  1. 
1984  containing  those  chapters. 

'No  amendments  to  this  volume  were  promulgated  durir>g  the  period  January 
1.  2000.  through  January  1  2001  The  CFR  volume  issued  as  of  January  1. 
2000  should  be  retained. 

^No  omefKJments  to  ItHS  volume  were  promulgated  during  the  period  AprH 
1.  2000.  through  April  1.  2001.  The  CFR  volume  issued  as  of  Apm  1.  2000  should 
be  retoKied. 

'No  amendments  to  this  volume  were  promulgoted  during  ttie  period  July 
I  2000.  through  Jtiy  I.  2001.  The  CFR  volume  issued  as  of  July  1.  2000  should 
be  reta»ied.. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— NOVEMBER  2001 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (Seel  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

PUBIICATION 

ISOArSAFTEB 
PUBUCATWN 

30  DAYS  AFTER 
PUeUCATION 

45  DAYS  AFTER 
PUaUCATION 

60  DAYS  AFTER 

puaucAnoN 

90  DAYS  AFTER 

PUBUCATION 

Novl 

Nov  16 

Dec3 

Dec  17 

Dec  31 

Jan  30 

Nov  2 

Nov  19 

Dec3 

Dec  17 

Jan  2 

Jan  31 

Nov  5 

Nov  20 

Decs 

Dec  20 

Jan  4 

Feb  4 

Nov  6 

Nov  21 

Dec6 

Dec  21 

Jan7 

Feb  4 

Nov  7 

Nov  23 

Dec7 

Dec  24 

Jan  7 

Feb  5 

Nov  8 

Nov  23 

Dec  10 

Dec  24 

Jan  7 

Feb  6 

Nov  9 

Nov  26 

Dec  10 

Dec  24 

Jan  8 

Feb  7 

Nov  13 

Nov  28 

Dec  13 

Dec  28 

Jan  14 

Feb  11 

Nov  14 

Nov  29 

Dec  14 

Dec  31 

Jan  14 

Feb  12 

Nov  15 

Nov  30 

Dec  17 

Dec  31 

Jan  14 

Feb  13 

Nov  16 

Dec3 

Dec  17 

Dec  31 

Jan  IS 

Feb  14 

Nov  19 

Dec4 

Dec  19 

Jan  3 

Jan  18 

Feb  19 

Nov  20 

Decs 

Dec  20 

Jan  4 

Jan  22 

Feb  19 

Nov  21 

Dec6 

Dec  21 

Jan  7 

Jan  22 

Feb  19 

Nov  23 

Dec10 

Dec  24 

Jan7 

Jan  22 

Feb  21 

Nov  26 

Decll 

Dec  26 

Jan  10 

Jan  25 

Feb  25 

Nov  27 

Dec  12 

Dec  27 

Jan  11 

Jan  28 

Feb  25 

Nov  28 

Dec  13 

Dec  28 

Jan  14 

Jan  28 

Feb  26 

Nov  29 

Dec  14 

Dec  31 

Jan  14 

Jan  28 

Feb  27 

Nov  30 

Dec  17 

Dec  31 

Jan  14 

Jan  29 

Feb  28 

Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


/^*^<1?  vW 


1 '^J  crvutil/).,  fO-,..^o->. 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

WillUm  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  tSl.OO 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II)  $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  II)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  II)  $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II)  $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II)  $75.00 


Published  by  ihe  Office  of  (he  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Supeiintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA 


(Rm.  7«l) 


Order  Now! 


The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-ofTicial  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


njBuOToe  •  ^noocMS  •  afcmcMC  pnooucrs 


Odar  Procvssmg  Cod* 

♦7917 

I I  Y  iLo.  please  send  me 


Charge  your  erdm: 

H'»  Enyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


copies  of  The  United  SUtes  Government  Manual  2(X)I/2(X)2, 


S/N  069-000-00134-3  at  $41  ($51.25  foreign)  each. 
Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Ackliiional  address/attention  line 


Street  address 


LJ  GPO  Deposit  Account 

n  VISA       D  MasteiCard  Account 


]-n 


City.  Stale.  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  _^^^  order! 


Daytime  phone  includmg  aica  code 


Authorizing  signature 


9/01 


Purchase  order  number  (opoonaJ  i 


toollMr 


YE.S    NO 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUliun  of 

Presidential 
Documents 


^^f' 


Monday,  lamuiy  II.  IN? 
Voluiiia  31— Nunibcl  2 
Pagr  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
Qf  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
put)lished  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  Natiofuil 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Outer  ProcMCing  Cod*: 

*  5420 


Charg0  your  ordtr. 

It'gE—yl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $15 1.00  First  Class  Mail        D  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/aitention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


LJ  GPO  Deposit  Account         [ 

LJ  VISA       LJ  MasteiCard  Account 


]-n 


City.  Stale.  ZIP  code 


Daytime  phone  including  area  code 


1      1   M   1         M             1 

1          11]                                                       inanKyoujor 

1             1      1      J         (rmdit  card  cxniralinn  dale)                    ««...  ,i«J..  f 

Purchase  order  number  (optional) 

May  we  nialK  your  nameteddreas  avalaUe  to  ottatr  iralcrs? 


YES     NO 

DD 


Authorinng  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


von 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federai  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

TTie  LSA  (List  of  CFf)  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  ttie  Federal  Register. 
The  LSA  is  issued  monthty  in  cumulative  form. 
Entries  indicate  the  nature  of  ttie  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulabve  form.  Entries  are  carried 
primarily  under  the  names  of  tfie  issuing 
agencies.  Sgnificant  sutiiects  are  carried 
as  cross  lofMonces, 
$30  per  year 


A  Knding  aid  is  included  in  each  pubUcaton  which  lists 
Federal  negiitaf  page  numbers  with  the  date  of  publication 
in  the  federal  Register. 


OnMr  Proceuxg  Code: 

*5421 


Superintendent  of  E>ocuments  Subscription  Order  Form 


I I    I  Ii(i9,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
.  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


-.  Price  includes  regular  domestic  posti^e  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  addres^anention  line 


Street  address 


City.  Stale,  ZIP  code 


Daytime  phoiK  including  area  code 


(Please  type  or  print) 


Purchase  order  numt)er  (optional) 

VES     NO 

HIb]  nr  milcf  jnir  niiiiiii'wiii i  ii  m  liMhlr  In  iiilii i  iimBi i  \~      \ |  |      [ 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


I     I  VISA       LJ  MasterCard  Account 


-D 


Id 

Thank  you  for 
your  order! 

(Credit  card  expiration  date) 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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INFOftMATION  ABOUT  THE  SUPERINTENOCNT  OP  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  wUl  l>e 
sent  approximately  90  days 
ImAnv  the  AewD  date. 


J  AEB   SMITH2i2J 

I  JOHN  SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  HD  20704 


DEC97RI 


A  renewal  notice  will  lie 
sent  approximaiely  90  days 
before  Ike  siiowa  date. 


e 

•••••ee    /•••••• 

:  AFRDO  SMTTH212J 

DBC97R1 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

\ 


To  be  sure  that  your  service  continues  without  interruption,  please  retum  your  renewal  notice  promptly. 
If  yoiv  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscriptkm  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 


Superintendent  of  Documents  SubscriptioD  Order  Fonn 

Cttarg*  your  order. 
Itt  Ea»y! 

n  YES,  enter  my  subscriplioD(s)  as  follows:  To  fax  your  orden  (202)  512-2250 

Pbone  year  orden  (202)  512-1800 


Order  Pnxsning  Code 

*5468 


sut>scriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  roooihl)  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

Intematiocial  customers  please  add  23%. 


Price  indades  regnlar  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  pcnonal  name  (Please  type  or  pnot) 


AdditKMul  address/aiieniioo  Une 


Street  address 


City,  State,  ZIP  code 


Oaytime  phone  mcluding  area  code 


Purchase  order  number  (optional) 
May  nc  ■rise  yo 


YES    NO 


Please  Choose  Method  of  Paymcat: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

[H  GPO  Deposit  Account        |    |    |    |    |  T 


-D 


Q  VISA 

1  MasterCard  Account 

M      II 

III             II 

niir  "] 

(Credit  card  rxpoation  dale) 

Thank  you  for 
yomr  order! 

III      1 

Auihonzing  stgnalurc  •< 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pitt.shurt>h  PA  I«i7VU7QS4 
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Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


i    Superintendent  of  Documents  Subscriptions  Order  Form 

I I    I  litS.  enter  my  subscription s)  as  follows: 


Odef  Processing  Code 

*6216 


Charge  your  order,  i 
IfsEaeyr: 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  1 07th  Congress,  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

international  customers  please  add  25%. 


Company  or  perv>nal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  pnnt) 


Addilional  addres.<>/allention  line 


Street  address 


City.  Sute.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
May  i>c  make  youri 


YES  NO 


I    I  GPO  Deposit  Account         [ 

I    I  VISA       LJ  MasterCard  Account 


rm-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  Iceland;  exemption  from  dourine,  glanders, 
equine  piroplasmosis,  and  equine  infectious  anemia 
testing  during  quarantine  period,  56033-56034 

Army  Department 

'NOTICES 

Military  traffic  management: 
DOD  Personal  Property  Program — 
Carrier  qualification  process:  comment  request,  56084- 

56087 
Moratorium  on  applications,  56084 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Antileishmanial  composition  for  topical  application, 

56087 
Method  and  compositions  for  treating  and  preventing 

retinal  damage,  56087-56088 
Pharmaceutical  composition  containing  pGLU-GLU-PRO- 
NH2  and  method  for  treating  diseases  and  injuries  to 
brain,  spinal  cord,  and  retina  using  same,  56088 
Treatment  of  and/or  prophylaxis  against  brain  and  spinal 
cord  injury,  56088 
Senior  Executive  Service: 
Performance  Review  Board;  membership.  56088 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Safety  zones  and  security  zones,  etc.;  list  of  temporary 
rules,  56035-56038 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  ImplementatkMi  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Romania,  56079-56080 

United  Arab  Emirates,  56080 

Commodity  Futures  Trading  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  56080- 
56081 
Contract  market  proposals: 
Coffee,  Sugar  &  Cocoa  Exchange — 
Commercial  markets,  56081-56082 

Consumer  Product  Safety  Commission 

NOTICES 

Complaints: 
Daisy  Manufacturing  Co..  56082-56084 


Defense  Department 

See  Army  Department 

Education  Department 

NOTICES 

Meetings: 
National  Assessment  Governing  Board,  56088-56089 

Employment  arul  Training  Administration 

NOTICES 

Adjustment  assistance: 

Burle  Industries  et  al.,  56120-56121 

Electronic  Circuits  &  Design  Co.,  56121 

Emerson  Electric  Co.,  56121 

Hager  Hinge  Companies,  56121 

Haskell-Senator  Int'l  et  al.,  56121-56122 

Ingersoll  Rand  Co.,  56122-56123 

Johnstown  America  Corp..  56123 

Longview  Aluminum  LLC,  56123 

PPG  Industries  Fiberglass  Products,  56123 

VF  Imagewear  (West).  Lie,  56123-56124 
Federal-State  unemployment  compensation  program: 

Federal  Unemployment  Tax  Act;  certifications.  56124- 
56125 
NAFTA  transitional  adjustment  assistance: 

Atofina  Chemicals,  toe,  56126-56127 

Emerson  Electric  Co.,  56127 

loplin  Manufacturing-Orica  USA  et  al..  56127-56129 

PPG  Industries  Fiberglass  Products,  56129 

Wackenhut  Security,  56129 
NAFTA  transitional  adjustment  assistance  and  adjustment 
assistance: 

Rexam  Beverage  Can  Co.  et  al.,  56125-56126 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Coal  Council,  56089-56090 
National  Petroleum  Council,  56090 
Environmental  statements;  notice  of  intent: 
West  Valley  Demonstration  Project  and  Western  New 
York  Nuclear  Service  Center;  decommissioning  and/ 
or  long-term  stewardship.  56090-56093 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56100-56101 
Submission  for  OMB  review;  comment  request,  56101- 
56102 
Air  pollution  control: 
Montreal  Protocol;  production  and  import  phaseout  of 
ozone  depleting  substances;  essential  use  exemption 
applications,  56102-56104 
Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Policy  and  Technology  National  Advisor)' 
Council,  56104 
Grants  and  cooperative  agreements;  availability,  etc.: 
Chesapeake  Bay  Program — 
Proposal  request,  56104-56105 
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Toxic  and  hazardous  substances  control: 
Citizens'  petitions — 
Cystic  Fibrosis  Foundation.  56105-56106 
Water  pollution  control: 
Wetlands  and  riparian  areas  protection  and  restoration 
for  abatement  of  nonpoint  source  pollution;  national 
management  measures;  comment  request,  56106- 
56107 


Executive  Office  of  the  President " 

See  Presidential  Documents 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Mississippi.  56038 
PROPOSED  RULES 
Frequency  allocations  and  radio  treaty  matters: 

New  advanced  mobile  and  fixed  terrestrial  wireless 
services;  frequencies  below  3  GHz,  56048 
NOTICES 

Meetings;  Sunshine  Act,  56107-56108 
Senior  Executive  Service: 

Performance  Review  Boards:  membership,  56108-56109 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Consumers  Energy  Co.  et  al.,  56096-56097 

Hydroelectric  applications,  56097-56098 

Meetings:  Sunshine  Act,  56098-56100 

Applications,  hearings,  determinations,  etc.: 
Central  Maine  Power  Co.,  56093 
Clear  Creek  Storage  Co.,  L.L.C.,  56093-56094 
New  York  Independent  System  Operator,  Inc.,  56094 
Northwest  Pipeline  Corp.,  56094-56095 
Western  Frontier  Pipeline  Co.,  L.L.C.,  56095-56096 

Federal  Highway  Administration 

NOTICES 

Meetings: 

Intelligent  Transportation  Society  of  America,  56144- 
56145 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  56109 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Ivy  Laboratories,  56035 
Marsam  Pharmaceuticals,  LLC,  56035 
Organization,  functions,  and  authority  delegations: 
Food  Safety  and  Applied  Nutrition  Center;  address 
change,  56034-56035 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Orally  inhaled  and  intranasal  corticosteroids;  effects  on 
growth  in  children.  56109-56110 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Gifford  Pinchot  National  Forest,  WA,  56053-56054 


Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Meetings: 
Grain  Inspection  Advisory  Committee,  56054 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56113-56114 

Interior  Department 

See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 
Creatine  monohydrate  from — 

China,  56054-56057 
Cut-to-length  carbon  steel  plate  from — 

Romania,  56057 
Extruded  rubber  thread  from — 

Malaysia,  56057-56061 
Natural  bristle  paintbrushes  and  brush  heads  from — 

China,  56061-56062 
Softwood  lumber  products  from — 

Canada,  56062-56078 
Structural  steel  beams  from — 

Various  countries,  56078 
Overseas  trade  missions: 
2002  trade  missions — 

Services  Matchmaker  Trade  Delegation  (Mexico,  Chile, 
and  Venezuela)  et  al.,  56078-56079 

International  Trade  Commission 

NOTICES 

Meetings;  Simshine  Act,  56117-56118 

Labor  Department 

See  Employment  and  Training  Administration 
See  Labor  Statistics  Bureau 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Agency  information  collection*activities: 

Submission  for  0MB  review;  comment  request,  56118- 
56120 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 

Labor  Research  Advisory  Council,  56129 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 
Safety  rating  program;  consumer  information,  56048- 
56051 
NOTICES 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 

Goodman,  Avery  B.;  petition  denied,  56145-56146 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 
Safety  rating  program;  consumer  information,  56146- 
56191 
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National  Institutes  of  Health 

NOTICES 

Inventions,  Govemment-ovtrned;  availability  for  licensing, 

56110-56111 
Meetings: 
Interagency  Autism  Coordinating  Committee,  56111- 

56112 
National  Institute  of  Child  Health  and  Human 

Development,  56112-56113 
National  Institute  of  General  Medical  Sciences,  56113 
National  Institute  on  Aging,  56112 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  herring,  56039-56042 
Haddock,  56040-56041 
International  fisheries  regulations: 
Pacific  tima — 
Eastern  Pacific  Ocean;  purse  seine  fishery;  yellowfin 
incidental  catch  limit;  establishment,  56038-56039 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atlantic  herring;  correction,  56052 
NOTICES 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  56079 
New  England  Fishery  Management  Council,  56079 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Little  Rock  Central  High  School  National  Historic  Site, 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7492  of  November  1,  2001 

National  Prostate  Cancer  Awareness  Month,  2001 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

By  observing  National  Prostate  Cancer  Awareness  Month,  we  recognize  the 
often  devastating  effects  prostate  cancer  has  on  the  lives  of  the  more  than 
1  million  American  men  currently  suffering  from  it;  and  we  commit  ourselves 
to  finding  a  cure  for  this  disease.  Prostate  cancer  is  the  most  commonly 
diagnosed  form  of  cancer  in  America,  excepting  skin  cancer.  And  it  is 
the  second  leading  cause  of  cancer-related  deaths  among  men  in  the  United 
States.  This  year,  almost  200,000  men  will  be  diagnosed  with  prostate  cancer, 
and  over  31,000  will  die  from  this  disease. 

Although  the  survival  rate  for  those  diagnosed  with  prostate  cancer  continues 
to  rise,  this  disease  nevertheless  remains  a  serious  threat  to  the  health 
and  well-being  of  all  American  men.  Research  shows  that  one  out  of  ever>' 
six  men  will  be  diagnosed  with  prostate  cancer  sometime  during  their  life- 
time. 

By  increasing  awareness  about  the  causes  and  signs  of  prostate  cancer  and 
by  expanding  research  into  preventative,  remedial,  and  curative  therapies, 
we  can  save  more  lives,  improve  the  lives  of  those  suffering  from  this 
cancer,  and  reduce  its  incidence  in  America.  All  men  of  middle  age.  and 
particularly  those  above  the  age  of  50,  should  learn  the  risk  factors,  symp- 
toms, and  diagnostic  tools  that  can  help  with  the  early  recognition  of  prostate 
cancer,  when  treatment  is  most  successful.  It  is  important  to  consult  a 
physician  about  available  screening  for  prostate  cancer,  including  digital 
examinations  and  prostate  specific  antigen  blood  tests.  These  techniques 
aid  doctors  in  the  early  diagnosis  of  prostate  cancer,  and  they  are  essential 
to  continuing  the  reduction  of  prostate  cancer  death  rates. 

As  with  most  other  forms  of  cancer,  modem  medical  research  has  produced 
promising  new  treatment  options  for  prostate  cancer  that  have  greatly  in- 
creased the  likelihood  of  survival  after  diagnosis.  However,  much  still  re- 
mains to  be  learned  about  the  causes  and  cures  of  prostate  cancer,  and 
I  applaud  the  work  of  the  Centers  for  Disease  Control  and  Prevention  in 
this  area.  My  Administration  also  supports  increasing  Federal  funding  for 
programs  that  promote  awareness,  improve  prevention,  and  expand  research 
by  the  National  Institutes  of  Health,  the  Department  of  Defense  Congression- 
ally  Directed  Medical  Research  Program,  and  the  Department  of  Veterans 
Affairs. 

These  research  programs  obtain  important  epidemiological  data,  develop 
prostate  cancer  awareness  among  the  public  and  throughout  the  health  care 
community,  and  serve  as  proving  grounds  for  new  prostate  cancer  treatments. 
Charitable  organizations  and  the  private  sector  also  play  important  roles 
in  advancing  public  awareness  about  the  need  for  prostate  cancer  screening 
and  research,  and  in  serving  as  a  therapeutic  resource  for  those  suffering 
from  prostate  cancer. 

On  this  occasion,  I  commend  the  scientists,  physicians,  and  other  health 
professionals  who  are  committed  to  achieving  success  in  our  struggle  against 
prostate  cancer.  I  call  on  all  those  potentially  vulnerable  to  this  disease 
to  support  this  effort  by  taking  preventative  measures  such  as  observing 
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a  healthy  lifestyle,  talking  to  your  doctor  about  regular  screenings,  and 
building  awareness  of  prostate  cancer.  By  working  together,  we  will  find 
new  therapies  to  aid  those  living  with  prostate  cancer,  increase  awareness 
about  its  causes  and  symptoms,  and,  I  hope,  eventually  find  a  cure  for 
this  deadly  disease. 

NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  2001  as  National 
Prostate  Cancer  Awareness  Month.  I  call  upon  government  officials,  busi- 
nesses, commiinities,  health  care  professionals,  educators,  volunteers,  and 
all  the  people  of  the  United  States  to  publicly  reaffirm  our  Nation's  strong 
and  continuing  commitment  to  control  and  cure  prostate  cancer. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
November,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


|FR  Doc.  01-27989 
Filed  11-5-01:  8:45  am| 
Billing  code  3195-01-P 


t^ 


56033 


Rules  and  Regulations 


Federal  Register 

Vol.  66.  No.  215 

Tuesday.  November  6.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  Week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 
RIN  3206-AJ51 

Absence  and  Leave;  Use  of  Restored 
Annual  Leave 

AGENCY:  Office  of  Persomiel 

Management. 

ACTION:  Interim  rule;  correction. 

SUMMARY:  This  document  corrects  the 
effective  date  of  the  interim  regulations 
that  were  originally  published  in  the 
Federal  Register  on  Friday,  November 
2,  2001  (66  FR  55557).  The  interim 
regulations  provide  that  employees  who 
would  forfeit  excess  annual  leave 
because  of  their  work  to  support  the 
Nation  during  the  current  national 
emergency  will  be  deemed  to  have 
scheduled  their  excess  annual  leave  in 
advance.  The  correct  effective  date  of 
the  interim  regulations  is  November  2, 
2001. 

EFFECTIVE  DATE:  The  effective  date  of  the 
interim  rule  published  on  November  2, 
2001  at  66  FR  55557  is  corrected  to  read 
"November  2.  2001." 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Sharon  A.  Herzberg  at  (202)  606-2858, 
FAX  (202)  60&-0824.  or  email 
payieave@opin.gov. 

SUPPLEMENTARY  MFORMATION:  On 
November  2,  2001,  the  Office  of 
Personnel  Management  (0PM)  issued 
interim  regulations  to  aid  agencies  and 
employees  responding  to  the  "National 
Emergency  by  Reason  of  Certain 
Terrorist  Attacks"  on  the  World  Trade 
Center  and  the  Pentagon.  The  interim 
regulations  provide  that  employees  who 
would  forfeit  excess  annual  leave 
because  of  their  work  to  support  the 
Nation  during  the  current  national 
emergency  will  be  deemed  to  have 
scheduled  their  excess  annual  leave  in 
advance.  These  employees  will  be 


entitled  tp  restoration  of  their  aimual 
leave  under  these  regulations. 

The  effective  date  of  the  interim 
regulations  were  incorrect.  The  effective 
date  of  the  interim  regulations  is 
November  2,  2001,  the  date  of 
publication  in  the  Federal  Register.  In 
its  "Waiver  of  Notice  of  Proposed  Rule 
Making  and  Delay  in  Effective  Date," 
OPM  stated  that  there  was  good  cause 
for  making  this  rule  effective  in  less 
than  30  days.  The  delay  in  the  effective 
date  is  being  waived  to  give  affected 
employees  the  benefit  of  these  new 
provisions  as  quickly  as  possible. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  5  in  CFR  Part  630 

Government  employees. 
Office  of  Personnel  Management. 
lacquline  D.  Carter, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  01-27959  Filed  11-2-01;  2:29  pm| 

BUJNQ  CODE  632S-3B-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart93 

[Dodwt  No.  00-010-2] 

Horses  From  IcelarKf ;  Quarantine 
Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  regarding  the  importation  of 
horses  to  exempt  horses  imported  from 
Iceland  from  testing  for  dourine, 
glanders,  equine  piroplasmosis,  and 
equine  infectious  anemia  during  the 
quarantine  period.  Given  that  Iceland 
has  never  had  a  reported  case  of 
dourine,  glanders,  equine 
piroplasmosis,  or  equine  infectious 
anemia,  we  have  determined  that  horses 
imported  from  Iceland  pose  a  negligible 
risk  of  introducing  those  diseases  into 
the  United  States.  This  action  relieves 
certain  testing  requirements  for  horses 


imported  from  Iceland  while  continuing 
to  protect  against  the  introduction  of 
communicable  diseases  of  horses  into 
the  United  States. 

EFFECTIVE  DATE:  November  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Glen  I.  Garris.  Supervisory  Staff  Officer, 
Regionalization  and  Evaluation  Services 
Staff.  National  Center  for  Import  and 
Export,  VS,  APHIS,  4700  River  Road 
Unit  38,  Riverdale,  MD  20737-1231; 
(301) 734-4356. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  18.  2001,  we  published  in 
the  Federal  Register  (66  FR  19898- 
19899,  Docket  No.  00-010-1),  a 
proposal  to  amend  the  animal 
importation  regulations  in  9  CFR  part  93 
to  exempt  horses  imported  from  Iceland 
from  testihg  for  dourine,  glanders, 
equine  piroplasmosis  and  equine 
infectious  anemia  (EIA)  during  the 
quarantine  period.  Iceland  has  never 
had  a  reported  case  of  dourine,  glanders, 
equine  piroplasmosis,  or  EIA.  The 
Government  of  Iceland  requested  that 
the  U.S.  Department  of  Agriculture 
exempt  horses  imported  from  Iceland 
from  testing  for  dourine,  glanders, 
equine  prioplasmosis,  and  EIA  during 
the  quarantine  period. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  June  18, 
2001.  We  did  not  receive  any  comments. 
Therefore,  for  the  reasons  given  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule,  without 
change. 

EflEective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provision  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  nde  exempts  horses  imported  from 
Iceland  from  the  requirement  for  testing 
for  dourine.  glanders,  equine 
piroplasmosis,  and  EIA  during  the 
quarantine  period  based  on  our 
determination  that  horses  from  Iceland 
present  a  negligible  risk  of  introducing 
those  diseases  into  the  United  States. 
Therefore,  the  Administrator  of  thS 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  determined  that 
this  rule  should  be  effective  upon 
publicatipn  in  the  Federal  Register. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has  . 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  exempts  horses  imported 
into  the  United  States  from  Iceland  from 
the  requirement  for  testing  for  dourine, 
glanders,  equine  piroplasmosis.  and  EIA 
during  the  quarantine  period.  As 
explained  previously  in  this  document, 
we  have  determined  that  there  is  a 
negligible  risk  of  horses  imported  from 
Iceland  introducing  dourine,  glanders, 
equine  piroplasmosis,  and  EIA  into  the 
United  States. 

As  a  result  of  this  rule,  U.S.  importers 
of  horses  from  Iceland  will  no  longer  be 
required  to  have  those  horses  tested  for 
dourine,  glanders,  equine 
piroplasmosis,  and  EIA  during  the 
quarantine  period.  The  test  for  EIA  costs 
$5;  the  tests  for  equine  piroplasmosis 
cost  $9  for  each  strain  for  a  total  of  $18; 
the  test  for  dourine  costs  $9;  and  the  test 
for  glanders  costs  $9.  Therefore, 
importers  will  save  a  total  of  $41  on 
each  horse  imported  from  Iceland. 
Horses  imported  from  Iceland  will  still 
be  required  to  undergo  a  3-day 
quarantine  after  arrival  in  the  United 
States  and  undergo  any  other  tests  and 
procedures  that  may  be  required  by 
APHIS  to  determine  their  freedom  from 
communicable  diseases. 

According  to  the  1997  Census  of 
Agriculture,  the  United  States  had  a 
total  population  of  at  least  2,427,277 
horses  in  that  year.  In  1999,  the  United 
States  exported  78,702  horses  valued  at 
$293  million,  and  imported  30,398 
horses  valued  at  $326  million.  However, 
only  166  (less  than  1  percent)  of  those 
horses  were  imported  from  Iceland.  The 
total  number  of  horses  imported  from 
Iceland  is  small  due  in  part  to  the  prices 
of  these  horses,  which  averaged  $4,367. 
All  of  the  horses  imported  from  Iceland 
in  1999  were  nonpurebred  horses.  As  a 
comparison,  nonpurebred  horses 
imported  from  Canada  into  the  United 
States  had  an  average  value  of  $1 ,450  in 
1999. 

The  overall  economic  impact  of  this 
rule  will  be  minimal.  Importers  will 
save  on  the  importation  of  horses,  but 
the  overall  savings  will  be  small.  Had 
this  rule  been  in  place  in  1999  and 
applied  to  the  166  horses  imported  from 
Iceland  in  that  year,  importers  would 
have  saved  a  total  of  $6,806. 

APHIS  does  not  expect  that  the 
number  of  horses  imported  from  Iceland 
into  the  United  States  will  increase 
significantly  as  a  result  of  this  rule.  The 


cost  reduction  associated  with  this  rule 
is  less  than  1  percent  of  the  average 
price  of  horses  imported  from  Iceland 
into  the  United  States  in  1999. 
Therefore,  this  rule  is  expected  to  have 
only  minimal  economic  effects  on  U.S. 
importers  of  horses  from  Iceland, 
regardless  of  their  size. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  93  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111.  114a.  134a,  134b, 
134c.  134d,  134f.  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80.  and  371.4. 

2.  In  §  93.308,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§93.308    Quarantine  requirements. 

(a)*   *   * 

(3)  To  qualify  for  release  from 
quarantine,  all  horses,  except  horses 
from  Iceland,  must  test  negative  to 
official  tests  for  dourine,  glanders, 
equine  pfroplasmosis,  and  equine 
infectious  anemia. '"♦  However,  horses 


imported  from  Australia  and  New 
Zealand  are  exempt  from  testing  for 
dourine  and  glanders.  In  addition,  all 
horses  must  undergo  any  other  tests, 
inspections,  disinfections,  and 
precautionary  treatments  that  may  be 
required  by  the  Administrator  to 
determine  their  freedom  from 
communicable  diseases. 


Done  in  Washington,  DC,  this  31st  day  of 
October  2001. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  01-27816  Filed  11-5-01;  8:45  am) 
BIUJNG  CODE  3410-34-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Chapter  I 

Change  of  Address;  Technical 
Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  reflecf  a  change  in  the 
address  for  the  Center  for  Food  Safety 
and  Applied  Nutrition  (CFSAN).  This 
action  is  editorial  in  nattire  and  is 
intended  to  improve  the  accuracy  of  the 
agency's  regulations. 
EFFECTIVE  DATE:  December  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Strong,  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  its  regulations  in  21  CFR 
parts  1,  5,  10,  70,  71,  73,  80,  100,  101, 
102,  106,  107,  108,  109, 110,  130,  161. 
165,  170,  172,  173,  175,  176,  177,  178, 
180, 181,  184,  189, 190,  211,  701,  1240, 
and  1250  to  reflect  a  change  in  the 
address  for  CFSAN.  The  current  address 
listed  in  the  above  regulations  is  200  C 
Street,  SW.,  Washington,  DC  20204.  The 


'-'Because  the  official  tests  for  dourine  and 
glanders  are  performed  only  at  the  National 


Veterinary  Services  Laboratories  in  Ames.  lA.  the 
protocols  for  those  tests  have  not  been  published 
and  are,  therefore,  not  available:  however,  copies  of 
"Protocol  for  the  Complement-Fixation  Test  for 
Equine  Piroplasmosis"  and  "Protocol  for  the 
Immunno-Diffusion  (Coggins)  Test  For  Equine 
Infectious  Anemia"  may  be  obtained  from  the 
Animal  and  Plant  Health  Insptection  Service, 
Veterinary  Services.  National  Center  for  Import- 
Export.  4700  River  Road  Unit  38.  Riverdale,  MD 
20737-1231. 
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new  address  is  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740. 

Publication  of  this  document 
constitutes  final  action  on  these  changes 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553).  Notice  and  public 
procedure  are  imnecessary  because  FDA 
is  merely  correcting  nonsubstantive 
errors. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  chapter  I  is 
amended  as  follows: 

1.  Parts  1,  5. 10,  70,  71,  73,  80, 100, 
101,  102,  106,  107,  108,  109, 110, 130, 
161,  165,  170,  172,  173,  175,  176,  177, 
178, 180, 181, 184, 189, 190,  211,  701, 
1240,  and  1250  are  amended  by 
removing  "200  C  Street,  SW., 
Washington,  DC  20204"  or  "200  C  St. 
SW..  Washington,  DC  20204"  wherever 
they  appear  and  by  adding  in  their  place 
"5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740." 

Dated-  October  31,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-27811  Filed  11-5-01:  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  510 

New  Animal  Drugs;  Change  of 
Sponsor's  Name 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor's  name  from  Marsam 
Pharmaceuticals,  Inc.,  to  Marsam 
Pharmaceuticals,  LLC. 
DATES:  This  rule  is  effective  November 
6, 2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Marsam 
Pharmaceuticals,  Inc.,  Bldg.  31,  24 
Olney  Ave.,  Cherry  Hill,  NJ  08034,  has 
informed  FDA  of  a  change  of  sponsor's 
name  to  Marsam  Pharmaceuticals,  LLC. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  to  reflect  the  change  of 
sponsor's  name. 


This  rule  does  not  meet  the  deflnition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicabilit\'." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352. 

353.  360b,  371.  379e. 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  entry 
for  "Marsam  Pharmaceuticals,  Inc."  and 
in  the  table  in  paragraph  (c)(2)  in  the 
entry  for  "000209"  by  removing  "Inc." 
and  by  adding  in  its  place  "LLC". 

Dated:  October  26,  2001. 
Claire  M.  Lathers, 

Director.  Office  of  New  Drug  Evaluation, 
Center  for  Veterinary  Medicine. 
IFR  Doc.  01-27813  Filed  11-5-01:  8:45  am) 
BIUJNG  CODE  41GO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Ctuinge  of 
Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 
animal  drug  application  (NADA)  from 
Elanco  Animal  Health,  A  Division  of  Eli 
Lilly  &  Co.,  to  Ivy  Laboratories,  Div.  of 
Ivy  Animal  Health,  Inc. 
DATES:  This  rule  is  effective  November 
6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 


Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health.  A  Division  of  Eli  Lilly 
&  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285.  has  informed 
FDA  that  it  has  transferred  to  lv\' 
Laboratories.  Div.  of  Ivy  Animal  Health, 
Inc.,  8857  Bond  St.,  Overland  Park.  KS 
66214,  ownership  of,  and  all  rights  and 
interests  in  NADA  118-123  for 
COMPUDOSE  200  (estradiol)  and 
COMPUDOSE  400  implants  for  cattle. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  522.840  to 
reflect  the  transfer  of  ownership. 

This  rule  does  not  meet  the  deflnition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability."  «. 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary'  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§522.840    [Amended] 

2.  Section  522.840  Estradiol  is 
amended  in  paragraph  (b)  by  removing 
"000986"  and  by  adding  in  its  place 
"No.  021641". 

Dated;  October  26.  2001. 
Claire  M.  L.athers, 

Office  of  New  Animal  Drug  Evaluation,  Center 
for  Veterinan,-  Medicine. 
IFR  Doc.  01-27812  Filed  11-5-01:  8:45  ami 
BIUJNG  CODE  4160-01-5 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 
[USCG-2001 -10936] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 
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SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
issued  by  the  Coast  Guard  and 
temporarily  effective  between  April  1, 
2001  and  June  30.  2001  which  were  not 
published  in  the  Federal  Register.  This 
quarterly  notice  lists  temporary'  local 
regulations,  security  zones,  and  safety 
zones  of  limited  duration  and  for  which 
timely  publication  in  the  Federal 
Register  was  not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  effective 
and  were  terminated  between  April  1 , 
2001  and  June  30,  2001.  This  notice  also 
lists  regulations  that  were  effective  and 
terminated  between  January  1 ,  2001 , 
and  March  31,  2001. 

ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Room  PL— 401.  400 
Seventh  Street,  SW.,  Washington,  DC 
20593-0001  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
Holidays.  You  may  electronically  access 
the  public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact 
Christ ena  Green,  Office  of  Regulations 
and  Administrative  Law,  telephone 
(202)  267-0133.  For  questions  on 
viewing,  or  on  submitting  material  to 


the  docket,  contact  Dorothy  Beard, 
Chief,  Dockets,  Department  of 
Transportation,  (202)  366-5149. 
SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  and  security  needs  of  the 
waters  within  their  jurisdiction: 
therefore.  District  Commanders  and 
COTPs  have  been  delegated  the 
authority  to  issue  certain  local 
regulations.  Safety  zones  may  be 
e.stablished  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occius  without  sufhcient  advance 
notice.  The  affected  public  is,  however, 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 
Because  Federal  Register  publication 
was  not  possible  before  the  beginning  of 
the  effective  period,  mariners  were 
personally  notified  of  the  contents  of 
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these  special  local  regulations,  security 
zones,  or  safety  zones  by  Coast  Guard 
officials  on-scene  prior  to  enforcement 
action.  However,  die  Coast  Guard,  by 
law,  must  publish  in  the  Federal 
Register  notice  of  substantive  rules 
adopted.  To  meet  this  obligation 
without  imposing  undue  expense  on  the 
public,  the  Coast  Guard  periodically 
publishes  a  list  of  these  temporary 
special  local  regulations,  security  zones, 
and  safety  zones.  Permanent  regulations 
are  not  included  in  this  list  because  they 
are  published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  The  safety  zones,  special 
local  regulations  and  security  zones 
listed  in  this  notice  have  been  exempted 
from  review  under  Executive  Order 
12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1,  2001  and  June  30,  2001,  unless 
otherwise  indicated.  This  notice  also 
includes  regulations  that  were  not 
received  in  time  to  be  included  on  the 
quarterly  notice  for  the  first  quarter  of 
2001. 

Dated:  November  1.  2001. 

S.G.  Venckus, 

Chief.  Office  of  Regulations  and 
Administrative  Law. 


District  docket 


Location 


Type 

Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Special  Local 
Special  Local 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
SJjecial  Local 
Special  Local 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 


Effective  date 


01-01-033 
01-01-050 
01-01-072 
01-01-073 
01-01-080 
01-01-086 
01-01-091 
01-01-094 
01-01-097 
01-01-106 
01-01-109 
05-01-010 
05-01-012 
05-01-014 
05-01-015 
05-01-016 
05-01-017 
05-01-024 
05-01-025 
07-01-020 
07-01-028 
07-01-029 
07-01-032 
07-01-041 
07-01-044 
09-01-028 
09-01-031 
09-01-043 
09-01-056 


Portland.  ME  

Bath  Iron  Works,  Portland.  I^E 

Port  of  New  York/New  Jersey  Fleet  Week 

Fireworks  Display.  Newport,  Rl  

Boston,  MA 

Kennebec  River,  Bath,  ME  

Fireworks  Display,  Orleans,  MA  

USS  Monterey  Port  Visit,  Boston,  MA 

Mayflower  II  Port  Visit,  Boston,  MA 

USS  Klakring  Port  Visit,  Gloucester,  MA  . 

USS  Wasp  Port  Visit,  Boston,  MA  

Mantoloking,  NJ  

Patuxent  River,  Solomons.  MD  

James  River,  VA  

Presidential  Visit.  Annapolis,  MD  

Ocean  City,  MD  

Hampton  Roads,  VA 

Delaware  City,  Delaware  

Delaware  River,  Camden,  NJ 

San  Juan  Hartxjr.  Puerto  Rico  

Charleston  Hartwr.  Charleston.  SC 

Savannah  River,  Savannah,  GA  

Miami  Beach,  FL 

Myrtle  Beach,  SC 

Hardeeville,  SC  

Muskegon,  Michigan 

Algoma  Hartxjr,  Algoma,  Wl 

Milwaukee,  Wl  

Pndefest  2001,  Milwaukee  Hartrar,  Wl 


04/07/2001. 
04/11/2001. 
05/23/2001. 
06/29/2001. 
04/09/2001. 
06/23/2001. 
06/30/2001 . 
06/08/2001. 
06/24/2001. 
06/28/2001 . 
06/29/2001 . 
05/20/200^. 
05/27/2001 . 
05/21/2001. 
05/25/2001 . 
06/18/2001. 
06/14/2001. 
06/16/2001. 
06/30/2001. 
04/01/2001. 
04/21/2001. 
05/21/2001. 
04/22/2001. 
06/01/2001. 
06/06/2001. 
05/05/2001. 
06/23/2001. 
06/02/2001. 
06/08/2001. 
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District  docket 

Location 

Type 

Effective  date 

09-01-061   

09-01-068  

09-01-077  

13-01-009  

Niagara  River,  Tonawanda,  NY 

USS  Silversides  Filming,  Lake  Michigan 

Milwaukee  Hartx)r,  Milwaukee,  Wl  

Sub  Ex-Nan«hal,  Puget  Sound,  WA 

Nana  Provider,  Swinomish  Channel,  WA 

Nana  Provider,  Swinomish  Channel,  WA 

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

Safety  Zone  

06/23/2001. 
06/25/2001. 
06/28/2001. 
05/27/2001 . 

13-01-014 

06/21/2001. 

13-01-016  

Safety  Zone  

06/24/2001 

COTP  Quarterly  Report 


COTP  Docket 


Lccation 


Type 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  . 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 

Safety  Zone  .. 
Safety  Zone 

Safety  Zone  .. 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 
Security  Zone 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 
Security  Zone 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 
Safety  Zone 

Safety  Zone  . 

Safety  Zone  . 

Safety  Zone  . 
Security  Zone 
Security  Zone 


Effective  date 


Charieston  01-126 

Guam  01-005  

Guam  01-006  

Guam  01-007  

Guam  01-008  

Guam  01-009  

Guam  01-011  

Houston/Galveston  01-007 

Jacksonville  01-038 

Jacksonville  01-047 

LA/LB  01-002  

LA/Long  Beach  01-003  

Louisville  01-002  

Louisville  01-003  

Louisville  01-007  , 

Memphis  01-005  

Memphis  01-006  

New  Orleans  01-009  

New  Orieans  01-019  

Paducah  01-001  

Philadelphia  01-003  

Port  Arthur  01-004  

Port  Arthur  01-005  

Port  Arthur  01-006  

Port  Arthur  01-007  

San  Diego  01-006  

San  Diego  01-011  

San  Diego  01-015  

San  Francisco  Bay  01-001 
San  Francisco  Bay  01-002 

San  Juan  01-025 

Savannah  01-051  

St.  Louis  01-001  

Tampa  01-030 

Tampa  01-031  

Tampa  01-036 


Charieston,  SC  

Agat  Bay,  Guam  

North  of  Glass  Breakwater,  Guam  

Agat  Bay,  Guam  

North  of  Glass  Breakwater,  Guam  

Cocos  Lagoon,  Guam 

North  of  Glass  Breakwater,  Guam  

Gulf  Intracoastal  Waterway,  M.  343  

Femandina  Beach,  FL  

Femandina  Beach,  FL 

Angels  Gate,  Los  Angeles,  CA 

Long  Beach,  CA  

Ohio  River,  M.  629  to  632  

Rivert>ats  Firewortts,  Louisville,  KY  

Aurora,  Indiana  

Mississippi  River,  M.  532  to  528  

Mississippi  River,  M.  7265.5  to  728.5  ... 

Lwr  Mississippi  River  

Ouachita  River,  M.  166  to  168  

Upr  Mississippi  River,  M.  0  to  1  

Port  of  Wilmington,  Wilmington,  DE  

Neches  River,  Beaumont,  TX  

Port  of  Orange,  Beaumont,  TX 

Port  of  Orange/Port  Arthur,  TX 

Gulf  Intracoastal  Watenway,  M.  290  

San  Clemente  Island,  CA 

Cok>rado  River 

Bio-Tech  2001  Conference 

San  Francisco  Bay,  San  Francisco,  CA 

Suisun  Bay,  CA  

Guayanilla.  Puerto  Rico 

Beaufort,  SC  

Upper  Mississippi  River,  M.  55.3  to  860 

Tampa  Bay,  FL  

Tampa  Bay,  FL  

Tampa  Bay,  FL  


04/02/2001 . 

05/06/2001. 

05/06/2001 . 

05/08/2001. 

05/08/2001. 

05/27/2001. 

06/08/2001 . 

06/04/2001 . 

05/04/2001 . 

05/28/2001. 

04/19/2001. 

06/17/2001. 

05/23/2001 

05/27/2001 . 

06/30/2001. 

04/10/2001. 

04/14/2001. 

04/19/2001. 

06/30/2001 . 

05/18/2001. 

05/25/2001. 

04/01/2001. 

04/11/2001. 

06/23/2001. 

06/15/2001. 

04/18/2001. 

05/01/2001. 

06/22/2001. 

04/02/2001. 

04/21/2001. 

04/05/2001. 

06/04/2001. 

04/14/2001. 

04/19/2001. 

04/16/2001. 

04/27/2001. 


District/COTP 


REGULATIONS  NOT  ON  PREVIOUS  1ST  QUARTERLY  REPORT 


COTP  Regulations 

Guam  01-003  

Houston/Galveston  01-004 

New  Orieans  01-008 

Port  Arthur  01-003  


Location 


Type 


Outer  Apra  Hartxjr,  Guam  

Houston,  TX  

Lwr  Mississippi  River,  M  108  to  110 
Port  or  Port  Arthur/Orange,  TX  


Effective  date 


Safety  Zone 
Safety  Zone 
Safety  Zone 
Safety  Zone 


03/1 3A)1. 
03/21/01 
03/31/01. 
02/1 8A)1. 
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[FR  Doc.  01-27870  Filed  11-5-01;  8:45  am] 

BttXMG  COOe  4»10-1S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 


[FCC  01-241,  MM  Docket  No.  97-107,  RM- 
9023] 

FM  Broadcasting  Services;  Pottsvilie 
and  Saltiiio,  MS 

AGENCY:  Federal  Communications 
Commission.  I 

ACTION:  Final  rule;  application  for 
review,  denied. 

summary:  In  MM  Docket  No.  97-107. 
the  Commission  denied  an  application 
for  review  filed  by  Olvie  E.  Sisk, 
licensee  of  Station  WCNA(FM),  Channel 
240C3  (95.9  MHz),  Potts  Camp, 
Mississippi.  Sisk  had  requested  review 
of  the  Report  and  Order,  64  FR  38.592. 
published  July  19.  1999,  which  the 
Commission  denied  because  it  found 
that  the  staff  had  properly  denied  in  the 
Report  and  Order  Sisk's  petition  for 
rulemaking  (RM-9023)  seeking  the 
reallotment  of  Channel  240C3  from 
Potts  Camp  to  Saltiiio,  Mississippi.  The 
staff  relied  upon  strong  Commission 
poHcy  against  removal  of  a  community's 
sole  aural  broadcast  transmission 
service  absent  a  compelling  showing 
that  a  waiver  of  this  prohibition  is 
warranted.  Sisk's  allegations  of  his 
station's  financial  peril  fell  well  short  of 
justifying  such  a  waiver.  With  this 
action,  the  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandiun  Opinion 
and  Order,  MM  Docket  97-107,  adopted 
August  23.  2001,  and  released  August 
29.  2001.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Information  Center  (room 
CY-A257),  445  12th  Street.  SW. 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  be  also 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  Portals 
II,  445  12th  Street,  SW,  Room  CY-B402, 
Washington.  DC.  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-27781  Filed  11-5-01:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  011005243-1243-01;  I.D. 
1 02401 B] 

International  Fisheries  Regulations; 
Pacific  Tuna  Fisheries;  Establishment 
of  Incidental  Catch  Limit  for  Yeliowfln 
Tuna  Taken  by  the  U.S.  Purse  Seine 
Fishery  in  the  Eastern  Pacific  Ocean 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  that  the 
2001  yellowfin  tuna  quota  has  been 
reached  and  a  15-percent  incidental 
catch  limit  is  now  in  effect  for  yellowfin 
tuna  taken  in  the  U.S.  purse  seine 
fishery  in  the  Conunission's  Yellowfin 
Regiilatory  Area  (CYRA)  of  the  Inter- 
American  Tropical  Tima  Conmiission 
(LATTC)  through  the  remainder  of  2001. 
This  action  is  taken  in  accordance  with 
a  resolution  adopted  by  the  LATTC  and 
approved  by  the  Department  of  State 
(DOS). 

DATES:  Effective  12:01  a.m.,  October  28, 
2001,  through  11:59  p.m.,  December  31, 
2001.  Comments  will  be  accepted 
through  November  21,  2001. 
ADDRESSES:  Submit  comments  to 
Rodney  R.  Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region 
(Regional  Administrator),  NMFS,  501 
W.  Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT. 
Svein  Fougner  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  under  the  authority  of 
the  regulations  at  50  CFR  part  300, 
subpart  C,  which  implement  the  Tuna 
Conventions  Act  (16  U.S.C.  955).  The 
United  States  is  a  member  of  the  lATTC, 
which  was  established  imder  the 
Convention  for  the  Establishment  of  an 
Inter-American  Tropical  Tuna 
Commission  signed  in  1949.  The  lATTC 
was  established  to  provide  an 
international  arrangement  to  ensure  the 
effective  international  conservation  and 
management  of  tunas  and  tuna-like 
fishes  in  the  Convention  Area.  The 
lATTC  maintains  a  scientific  research 
and  fishery  monitoring  program  and 
annually  assesses  the  status  of  stocks  of 
tuna  and  tuna  fisheries  to  determine 
appropriate  harvest  limits  or  other 
measures  to  prevent  overexploitation  of 


the  stocks  and  promote  viable  fisheries. 
The  Convention  Area  is  all  waters  of  the 
eastern  Pacific  Ocean  between  40°  N. 
lat.  and  40°  S.  lat.  and  east  of  150°  W. 
long.  The  boundary  of  the  CYRA  is 
described  at  50  CFR  300.21. 

At  its  annual  meeting  in  June  2001, 
the  lATTC  adopted  a  resolution  (which 
was  subsequently  agreed  to  by  the  DOS) 
reconunending  that  action  be  taken  by 
member  nations  and  other  fishing 
nations  to  limit  the  catch  of  yellowfin 
tuna  in  2001  to  250,000  metric  tons 
(mt),  with  the  potential  to  increase  the 
quota  by  up  to  three  increments  of 
20,000  mt  each  (or  a  total  quota  of 
310,000  mt)  if  the  Director  of  LATTC 
concluded,  based  on  catch  and  effort 
data,  that  the  higher  level  of  harvest 
would  not  pose  a  substantial  danger  of 
overfishing  to  the  stocks. 

Under  regulations  at  50  CFR 
300.29(a),  the  Regional  Administrator  is 
authorized  to  notify  tuna  purse  seine 
vessel  owners  and  agents  directly  of  any 
quotas  and  associated  regulatory 
measures  that  have  been  recommended 
by  the  LATTC  and  approved  by  the  DOS. 
On  September  12,  2001,  the  Regional 
Administrator  notified  the  vessel 
owners  and  agents  of  the  2001  yellowfin 
tima  quota  and  the  incidental  catch 
limit  diat  would  go  into  effect  when  the 
quota  was  reached.  NMFS  also 
announced  the  2001  yellowfin  tuna 
quota  and  incidental  catch  limit  to  the 
public  in  the  Federal  Register  at  66  FR 
53735.  October  24.  2001. 

Under  regulations  at  50  CFR 
300.29(b).  when  advised  by  the  Director 
of  Investigations  of  the  lATTC  that  a 
quota  has  been  or  is  projected  to  be 
reached,  the  Regionad  Administrator 
may  close  the  fishery  and  establish 
incidental  catch  allowances  by  direct 
notification  to  the  owners  or  agents  of 
U.S.  vessels  who  are  fishing  in  or  are 
eligible  to  fish  in  the  Convention  Area. 
As  soon  as  practicable  after  being 
advised  of  the  closure,  NMFS  will 
publish  the  announcement  in  the 
Federal  Register.  The  Director  of 
Investigations  of  the  LATTC  advised  the 
Regional  Administrator  on  October  11. 
2001.  that  the  2001  quota,  including  all 
3  incremental  increases,  was  projected 
to  be  reached  on  October  27.  2001,  and 
that  incidental  catch  limits  would  be  in 
effect  for  the  rest  of  the  year. 
Accordingly,  the  incidental  catch  limit 
for  yellowfin  tima  taken  in  purse  seine 
gear  will  go  into  effect  on  October  28, 
2001,  and  last  through  calendar  year 
2001.  That  is,  fi^om  October  28,  2001. 
through  December  31,  2001,  any 
individual  purse  seiner  when  fishing  for 
other  species  of  tuna  may  retain  a 
maximum  of  15-peicent  of  yellowfin 
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tuna  relative  to  its  total  catch  of  all 
species  of  fish  in  that  period. 

For  the  reasons  stated  here  and  in 
accordance  with  the  regulations  at  50 
CFR  300.29.  NMFS  announces  that,  after 
12:01  a.m.,  October  28,  2001,  through 
1159  p.m.,  December  31,  2001,  no  U.S. 
vessel  may  use  a  purse  seine  fish  to  fish 
for  timas  within  the  CYRA  unless  in 
compliance  with  the  previously 
described  measiues. 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  Tuna 
Conventions  Act.  The  determination  to 
take  this  action  is  based  on  the  most 
recent  data  available.  The  aggregate  data 
upon  which  the  determination  is  based 
are  available  for  public  inspection  at  the 
Office  of  the  Acting  Regional 
Administrator  (see  ADDRESSES)  during 
business  hours.  This  action  is  taken 
under  the  authority  of  50  CFR  part  300, 
subpart  C,  and  is  exempt  from  review 
under  Executive  Order  12866. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C,  601 
et  seq.,  are  not  applicable. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  finds  for  good 
cause  under  5  U.S.C.  553  (h)(B)  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  unnecessary  because  the  rule 
authorizing  this  action  specifies  that  the 
Regional  Director  may  close  the  fishery 
by  direct  notification  to  the  owners  or 
agents  of  U.S.  vessels  who  are  fishing  in 
or  are  eligible  to  fish  in  the  Convention 
Area.  The  AA  finds  for  good  cause 
under  5  U.S.C.  553  (d)(3)  that  a  30-day 
delay  in  effectiveness  for  this  2001 
quota  would  be  contrary  to  the  public 
interest.  Such  a  delay  could  allow  the 
quota  to  taken  and  the  quota  exceeded 
before  yellowfin  tuna  becomes  an 
incidental  catch  fishery. 

Authority:  16  U.S.C.  951-961  and  971  et 
seq. 

Dated:  October  31.  2001. 
Bruce  C.  Morehead 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-27850  Filed  11-5-01;  8:45  am) 

BILUNO  COOE  3510-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  010220043-1132-02;  I.D. 
102501  A] 

RIN  0648-AN78 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fisheries;  2001 
Specifications;  Adjustment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Inseason  adjustment  of  the  2001 

Atlantic  herring  specifications. 

summary:  NMFS  adjusts  the  2001 
specifications  for  the  Atlantic  herring 
fishery  by  transferring  10,000  mt  of  U.S. 
at-sea  processing  (USAP)  to  joint 
venture  processing  (JVP).  The  intent  is 
to  reapportion  allowable  catches  of 
herring  within  the  fishery  sectors  to 
allow  for  the  achievement  of  the 
objectives  of  the  Fishery  Management 
Plan  for  Atlantic  Herring  (FMP). 
DATES:  Effective  November  6,  2001 
through  December  6,  2001.  Comments 
must  be  received  by  December  6.  2001. 
ADDRESSES:  Comments  on  the  inseason 
adjustment  should  be  sent  to  Patricia  A. 
Kurkul,  Regional  Administrator.  NMFS, 
Northeast  Regional  Office.  1  Blackburn 
Drive,  Gloucester,  MA  01930.  Mark  on 
the  outside  of  the  envelope  "Comments 
on  Inseason  Adjustment  of  2001 
Atlantic  herring  specifications." 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9371. 
Conunents  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fisher>'  Policy  Analyst, 
978-281-9288,  fax  at  (978)  281-9135. 
SUPPLEMENTARY  INFORMATION:  Joint 
Venture  Processing  (JVP)  is  the  amount 
of  herring  purchased  over  the  side  from 
U.S.  vessels  and  processed  by  foreign 
vessels  in  the  Exclusive  Economic  Zone 
(EEZ);  IWP  is  the  amount  of  herring 
purchased  over  the  side  from  U.S. 
vessels  and  processed  by  foreign  vessels 
at  anchor  in  state  waters;  the  total 
amount  allocated  to  processing  by 
foreign  ships  (JVPt)  is  the  sum  of  JVP 
and  IWP;  and  USAP  is  the  amount  of 
herring  purchased  over  the  side  from 
U.S.  vessels  and  processed  in  the  EEZ 
by  vessels  of  the  United  States  that  are 
larger  than  165  ft  (50.29  m)  in  length  or 
750  gross  registered  tons.  JVP  operations 
are  restricted  to  Areas  2  and  3. 


f 


The  regulations  found  at  50  CFR 
648.200(e)  allow  NMFS,  after  consulting 
with  the  New  England  Fishery 
Management  Council  (Council),  to 
adjust  annual  Atlantic  herring 
specifications  and  TACs  during  any 
fishing  by  publishing  notification  in  the 
Federal  Register  stating  the  reasons  for 
such  action  and  providing  an 
opportunity  for  prior  public  comment. 
Any  adjustments  must  be  consistent 
with  the  FMP  objectives  and  other  FMP 
provisions. 

JVP  and  JVPt 

For  the  2001  herring  fishery,  NMFS 
specified  10,000  mt  of  JVP.  As  of 
October  6.  2001,  six  U.S.  vessels  had 
delivered  5658.8  mt  of  herring  or  56.6 
percent  of  the  allocation  to  3  vessels  of 
the  Russian  Federation.  Recently.  NMFS 
has  received  several  letters  from  boat 
owners,  processors,  and  JVP  domestic 
partners  requesting  an  increase  of 
10,000  mt  to  the  JVP  specification. 
These  requests  are  based  on  the  success 
of  ongoing  JVP  operations  in  allowing 
additional  markets  for  herring  har\'ested 
by  U.S.  vessels. 

The  New  England  Fishery 
Management  Council  (Council),  through 
its  Herring  Oversight  Committee 
(Committee),  recommended  not  to 
increase  the  2001  JVP  specification.  The 
Committee  felt  that  herring  acquired  by 
foreign  processing  vessels  could 
compete  directly  with  herring  sold  by 
shoreside  processors,  thus,  inhibiting 
those  processors  from  increasing  their 
supply  to  existing  markets  or  entering 
new  markets.  Most  of  the  opponents  of 
the  JVP  increase  expressed  concern  it 
could  affect  future  prospects  for  the  new 
herring  plant  that  opened  in  Gloucester 
this  year.  Other  Committee  members 
disagreed  and  noted  that  one  plant 
cannot  process  the  amount  of  herring 
currently  being  harvested.  The  Council, 
in  a  tie  vote,  concurred  with  the 
Committee's  recommendation.  The  Mid- 
Atlantic  Fisherv'  Management  Council 
(MAFMC)  voted  unanimously  on 
October  1 1 ,  2001 ,  to  recopmend  an 
increase  in  JVP.  They  believe  that  an 
increase  in  JVP  will  benefit  U.S.  vessels 
from  Mid-Atlantic  ports  currently 
involved  in  JVP  operations.  Several  of 
these  vessels  hope  to  continue  to  work 
with  foreign  operators. 

The  public  was  notified  in  meeting 
notices  that  it  would  have  prior 
opportunity  to  comment  on  the  subject 
action  at  the  Committee  meeting  on  June 
6,  2001,  and  at  the  September.  2001, 
Council  meeting.  Several  concerned 
citizens,  addressing  impacts  of  an 
increase  in  JVP,  presented  verbal 
testimony  at  those  meetings. 
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After  careful  consideration  of  public 
conunents  and  prior  analyses  regarding 
biological,  economic,  and  social  impacts 
of  an  increased  JVP,  NMFS  has 
determined  that  there  is  no  basis  to 
conclude  that  an  increase  in  JVP  will 
have  a  substantially  negative  impact  on 
shoreside  processors.  Furthermore, 
sufficient  evidence  exists  to  conclude 
that  increasing  JVP  will  have  a 
substantially  positive  economic  impact 
on  the  domestic  harvesting  sector  and 
those  entities  that  service  vessels 
participating  in  the  JVP.  Descriptions  of 
the  economic  and  social  impacts  of  this 
action  are  provided  below. 

USAP 

The  FMP  requires  a  USAP 
specification  to  allow  a  specific  amount 
of  herring  to  be  allocated  to  large  U.S. 
processing  vessels.  The  Council 
specified  20,000  mt  of  USAP,  since 
specifv'ing  USAP  at  zero  would  have 
precluded  large  U.S.  vessels  from  taking 
fish  over  the  side  while  large  foreign 
vessels  are  allowed  to  do  so.  Since  the 
USAP  specification  has  not  been 
utilized,  NMFS  has  determined  that  it  is 
appropriate  to  transfer  10,000  mt  from 
the  USAP  specification.  This  would 
leave  10,000  mt  available  for  USAP. 

Biological  Impacts 

Since  the  optimum  yield  (OY)  of 
250,000  mt  is  not  affected  by  this 
inseason  action,  there  would  be  no 
biological  impacts  to  herring  stocks  that 
were  not  already  contemplated  in  the 
environmental  assessment 
accompanying  the  2001  herring 
specifications.  The  only  distinction 
between  JVP  and  USAP,  which  does  not 
alter  the  environmental  assessment  of 
the  herring  fishery  in  any  significant 
way,  is  that  JVP  operations  are  restricted 
to  Areas  2  and  3,  while  USAP 
operations  could  take  place  in  any  area. 

Economic  and  Social  Impacts 

As  of  October  6,  2001,  six  U.S.  vessels 
had  delivered  5,658.8  mt  of  herring  or 
56.6  percent  of  the  allocation  to  3 
vessels  of  the  Russian  Federation.  Based 
on  an  estimated  price  of  Si  10  per  mt, 
this  results  in  $622,468  in  gross  revenue 
earned  collectively  by  the  6  vessels  or, 
on  the  average,  $103,745  per  vessel. 
Using  an  average  of  gross  revenue 
earned  over  the  last  4  weeks  to  project 
the  amount  that  could  be  harvested  in 
the  future,  NMFS  estimates  that  the  full 
allocation  of  10,000  mt,  valued  at 
around  $1,100,000,  could  be  harvested 
by  early  November.  This  additional 
10.000  mt  could  potentially  double 
gross  revenues  earned  by  domestic 
vessels. 


As  discussed  in  the  economic 
analyses  accompanying  the  2001 
submission  for  herring  specifications, 
profits  to  U.S.  vessels  would  be 
calculated  by  deducting  the  costs  of 
participating  in  the  JVP  fi-om  revenues 
earned  by  selling  over-the-side  to 
foreign  vessels.  The  calculation  of 
economic  value  of  the  JVP  to  U.S. 
vessels  requires  a  comparison  of  JVP 
and  shoreside  processing  profitability.  If 
there  is  limited  shoreside  processing 
demand,  it  is  likely  that  vessels  would 
derive  substantial  economic  benefits 
from  participating  in  joint  venture 
operations.  A  positive  impact  of 
increased  JVP  is  increased  employment 
opportunities  in  affected  communities. 
The  JVP  would  benefit  fuel  and  food 
providers  and  vessel  servicing  facilities 
as  measured  by  economic  multiplier 
effects. 

If  harvesting  capacity  was  less  than 
shoreside  processing  demand,  and 
vessels  that  are  participating  in  JVP 
operations  would  alternatively  have 
landed  herring  in  communities  with 
processing  facilities,  negative  economic 
and  social  impacts  from  reduced  supply 
could  result  in  reduced  profits  to 
shoreside  processors,  and  reduced 
employment  in  processing  plants,  vessel 
servicing  facilities,  including 
stevedoring,  and  fuel  and  food  vendors. 
However,  as  noted  in  the  analyses 
accompanying  the  2001  specifications, 
there  is  no  evidence  that  shoreside 
processing  demand  is  sufficient  to  meet 
harvesting  capacity  such  that 
substantially  negative  economic  and 
social  impacts  to  processors  or 
conmiunities  would  ensue.  Shoreside 
processing  demand  appears  to  be 
limited  to  the  extent  that  the  harvesting 
sector  Ccui  easily  participate  in  both  an 
ongoing  JVP  and  meet  the  demand  of 
shoreside  processors  with  limited 
economic  impact  on  shoreside 
processing  facilities  and  communities. 
In  the  future,  this  could  change  if 
shoreside  facilities  are  able  to  increased 
the  demand  for  their  fish  by  developing 
export  markets. 

The  2001  Atlantic  Herring 
Specifications  adjusted  for  this  inseason 
action  are  presented  in  the  table  below. 

Table  1.  2001  Atlantic  Herring 
Specifications  (adjusted) 


Table  1.  2001  Atlantic  Herring 
Specifications  (adjusted)— Con- 
tinued 


Specification 

Amount  (mt) 

ABC 

300,000 

OY 

250,000 

dah 

245,000 

TALFF 

5,000 

DAP 

221,000 

USAP 

10,000 

BT 

4,000 

JVPt 

30,000 

Specification 

Amount  (mt) 

JVP-Area  2  and 

Area  3 

20,000 

IWP 

10.000 

Reserve 

0 

TAC-Area  1A 

60,000 

TAC-Area  IB 

10,000 

TAC-Area  2 

50,000 

(80,000  TAG  resen/e) 

TAC-Area  3 

50,000 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  E.O.  12866. 

Because  this  action  received  prior 
public  comment  at  Council  meetings 
and  any  further  delay  would  likely 
jeopardize  the  ability  of  U.S.  and  foreign 
vessels  to  access  this  increased  herring 
allocation,  there  is  good  cause  to  waive 
additional  opportunity  for  prior  public 
comment  pursuant  to  the  authority  set 
forth  at  5  U.S.C.  553{b)CB),  as  such 
procedures  would  be  contrary  to  the 
public  interest.  Similarly,  because  the 
inseason  adjustment  only  provides  for  a 
transfer  of  the  herring  allocation  from 
USAP  to  JVP  and  does  not  establish  any 
requirements  for  which  a  regulated 
entity  must  come  into  compliance,  it  is 
unnecessary  to  delay  for  30  days  the 
effective  date  of  this  action.  Therefore, 
the  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  good  cause 
imder  5  U.S.C.  553(d)(3)  to  waive  the 
30-day  delayed  effectiveness  period  for 
the  inseason  adjustment. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  October  31,  2001. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-27849  Filed  11-5-01:  8:45  am] 
nUJNG  CODE  3Sia-22-S 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
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1031 01 B] 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Muitlspecies 
Fishery;  Commerciai  Haddock  Harvest 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Removal  of  haddock  daily  trip 
limit. 

SUMMARY:  NMFS  aimounces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  has  projected 
that  less  than  75  percent  of  the  6.252  mt 
haddock  target  total  allowable  catch 
(TAC)  will  be  harvested  for  the  2001 
fishing  year  under  the  present  landing 
limit,  so  the  daily  landing  limit  is  being 
suspended  until  March  1,  2002. 
Therefore,  between  November  6,  2001, 
and  February  28,  2002,  vessels  fishing 
under  a  multispecies  day-at-sea  (DAS) 
may  possess  no  more  than  50,000  lb 
(22,680  kg)  per  trip,  but  are  not 
restricted  to  a  limit  of  haddock  per  DAS. 
Unless  subsequent  projections  indicate 
some  other  measure  is  required  to 
ensiu-e  that  the  haddock  target  TAC  is 
harvested  but  not  exceeded,  the  existing 
daily  trip  limit  of  5,000  lb  (2,268  kg)  per 
DAS  will  go  back  into  effect  on  March 
1,  2002. 

DATES:  Effective  November  6,  2001, 
through  February  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
A.  Pearson,  Fishery  Policy  Analyst, 
978-281-9279. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  haddock 
trip  limit  in  Framework  Adjustment  33 
(65  FR  21658,  April  24,  2000)  became 
effective  May  1,  2000,  and  were 
maintained  for  the  current  fishing  year. 
To  ensure  that  haddock  landings  remain 
within  the  target  TAC  of  6,252  mt 
established  for  the  2001  fishing  year  (66 
FR  15812,  March  21,  2001),  Framework 
33  established  an  initial  landing  limit  of 
3.000  lb  (1,360.8  kg)  per  DAS  fished  and 
30,000  lb  (13,608  kg)  per  trip  maximum, 
followed  by  an  increased  landing  limit 
of  5,000  lb  (2,268  kg)  per  DAS  and 
50,000  lb  (22,680  kg)  per  trip  from 
October  1  through  April  30.  Framework 
33  also  provided  a  mechanism  to  adjust 
the  haddock  trip  limit  based  upon  the 
percentage  of  TAC  which  is  projected  to 
be  harvested. 

Section  648.86  (a)(l)(iii)(B)  specifies 
that  if  the  Regional  Administrator  has 
projected  that  less  than  75  percent 
(4,689  mt)  of  the  haddock  target  TAC 
will  be  harvested  in  the  fishing  year,  the 
landing  limit  may  be  adjusted.  Further, 
this  section  stipulates  that  NMFS  will 
publish  a  notification  in  the  Federal 
Register  informing  the  public  of  the  date 
of  any  changes  to  the  landing  limit. 
Based  on  the  available  information,  the 
Regional  Administrator  has  projected 
that  4,689  mt  will  not  be  harvested  by 
April  30,  2002,  under  the  existing 
landing  limit.  The  Regional 
Administrator  has  determined  that 
removal  of  the  daily  landing  limit  of 


5,000  lb  (2,268  kg)  per  DAS  through 
February'  28,  2002,  while  retaining  the 
50,000  lb  (22,680  kg)  per  trip  possession 
limit,  provides  the  industry  with  the 
opportunity  to  han'est  at  least  75 
percent  of  the  target  TAC  for  the  2001 
fishing  year.  However,  because  of 
difficulties  inherent  in  collecting  real- 
time haddock  landings  information,  the 
Regional  Administrator  has  determined 
that  the  daily  trip  limit  will  be 
reimposed  on  March  1,  2002,  unless  she 
can  project  that  the  haddock  target  TAC 
for  fishing  year  2001  will  be  harvested 
but  not  exceeded  before  the  end  of  the 
fishing  year.  Therefore,  pursuant  to 
§648.86(a)(l)(iii)(B),  the  haddock  daily 
landing  limit  is  suspended,  while  the 
50,000  lb  (22,680  kg)  per  trip  maximum 
possession  limit  is  retained,  from 
November  6,  2001,  until  February  28, 
2001.  The  Regional  Administrator  may 
adjust  this  possession  limit  again 
through  publication  of  a  notification  in 
the  Federal  Register,  pursuant  to 
§648.86(a)(l)(iii). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  remove  the 
haddock  daily  trip  limit  in  order  to 
provide  industr>'  with  the  opportunity 
to  harvest  at  least  75  percent  of  the 
target  TAC  for  the  2001  fishing  year 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  or 
opportunity  for  public  conunent 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553  (b)(B),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  the  measure  that  relieves 
a  restriction  (removal  of  the  trip  limit) 
in  a  timely  fashion  to  allow  for  the 
additional  harvest  of  haddock 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553  (d)(1),  a  delay  in  the 
effective  date  is  hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  31,  2001. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-27823  Filed  11-1-01;  3:13  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric     *^ 
Administration 

50  CFR  Part  648 

[Docket  No.  010220043-1132-1132;  I.D. 
1031 01  A] 

Rsheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery;  Total 
Allowable  Catch  Harvested  for 
Management  Area  1 A 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure  of  directed  fishery  for 

Management  Area  lA. 

SUMMARY:  NMFS  announces  that  95 
percent  of  the  Atlantic  herring  total 
allowable  catch  (TAC)  allocated  to 
Management  Area  lA  (Area  lA)  for  the 
fishing  year  2001  has  been  harvested. 
Therefore,  federally  permitted  vessels 
may  not  fish  for.  catch,  possess,  transfer 
or  land  more  than  2,000  lb  (907.2  kg)  of 
Atlantic  herring  har\'ested  from  Area  lA 
per  trip  or  calendar  day  for  the 
remainder  of  the  2001  fishery  (through 
December  31,  2001).  Regulations 
governing  the  Atlantic  herring  fishery 
require  publication  of  this  notification 
when  95  percent  of  the  Atlantic  herring 
TAC  allocated  to  Area  1 A  has  been 
harvested  to  advise  vessel  and  dealer 
permit  holders  that  no  TAC  is  available 
for  the  directed  fishery.for  Atlantic 
herring  harvested  from  Area  lA. 
DATES:  Effective  0001  hrs  local  time. 
November  10,  2001,  through  2400  hrs 
local  time.  December  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Gouveia,  Fishery  Policy 
Analyst,  at  (978)  281-9280. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Atlantic 
herring  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  optimum  yield, 
domestic  and  foreign  fishing,  domestic 
and  joint  venture  processing,  and 
management  area  TACs.  The 
specifications  are  allocated  on  an 
annual  basis  from  January  through 
December.  The  TAC  allocated  to  Area 
lA  for  the  Atlantic  herring  fishery  for 
the  2001  fishing  year  was  60,000  mt  (66 
FR28846.  May25.  2001). 

The  regulations  at  50  CFR  648.202 
require  the  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
to  monitor  the  Atlantic  herring  fisher>' 
in  each  of  the  four  management  areas 
designated  in  the  FMP  and,  based  upon 
dealer  reports,  state  data,  and  other 
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available  information,  to  determine 
when  the  harvest  of  Atlantic  herring  is 
projected  to  reach  95  percent  of  the  TAG 
allocated  to  that  area.  When  such  a 
determination  is  made,  NMFS  is 
required  to  publish  notification  in  the 
Federal  Register  advising  and  notifying 
vessel  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  vessels 
may  not  fish  for,  catch,  possess,  transfer 
or  land  more  than  2,000  lb  (907.2  kg)  of 
herring  per  trip  or  calendar  day  from  the 
specified  management  area  for  the 
remainder  of  the  fishing  year. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  95 
percent  of  the  Atlantic  herring  TAG 
allocated  to  Area  lA  for  the  fishing  year 
2001  has  been  harvested.  Therefore, 
effective  0001  hrs  local  time,  November 
10,  2001.  federally  permitted  vessels 
may  not  fish  for.  catch,  possess,  transfer 


or  land  more  than  2,000  lb  (907.2  kg)  of 
Atlantic  herring  harvested  from  Area  lA 
per  trip  or  calendar  day  for  the 
remainder  of  the  2001  fishery,  through 
December  31,  2001,  2400  hrs  local  time. 
The  fishing  year  2002  TAG  for  the 
directed  Atlantic  herring  fishery  will 
open  on  January  1,  2002.  Vessels  may 
transit  an  aiea  that  is  limited  to  the 
2,000-lb  (907.2-kg)  limit  with  greater 
than  2,000  lb  (907.2  kg)  of  herring  on 
board,  providing  all  fishing  gear  is 
stowed  and  not  available  for  immediate 
use  as  required  by  §  648.23  (b).  A  vessel 
may  land  in  an  area  that  is  limited  to  the 
2,000-lb  (907.2-kg)  limit  specified  in 
§  648.202(a)  with  greater  than  2,000  lb 
(907.2  kg)  of  herring  on  board,  providing 
such  herring  were  caught  in  an  area  or 
areas  not  subject  to  the  2,000-lb  (907.2- 
kg)  limit  and  providing  all  fishing  gear 
is  stowed  and  not  available  for 


immediate  use  as  required  by  §  648.23 
(b).  Effective  November  10,  2001, 
federally  permitted  dealers  are  also 
advised  that  they  may  not  purchase 
Atlantic  herring  from  federally 
permitted  Atlantic  herring  vessels  that 
harvest  more  than  2,000  lb  (907.2  kg)  of 
Atlantic  herring  from  Area  lA  through 
December  31,  2001,  2400  hrs  local  time. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  31,  2001. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-27822  Filed  11-1-01;  3:13  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1953 
[Docket  No.  T-035] 
RIN121&-AB91 

Changes  to  State  Plans:  Revision  of 
Process  for  Submission,  Review  and 
Approval  of  State  Plan  Changes 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor 
ACTION:  Proposedrule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
proposing  to  revise  its  regulation 
concerning  changes  to  approved  State 
plans.  The  proposed  rule  streamlines 
the  process  for  submission,  review  and 
approval  of  plan  supplements, 
including  changes  to  occupational 
safety  and  health  standards,  and 
reorganizes  Part  1953  to  eliminate 
repetitive  language. 

DATES:  Comments  and  requests  for 
hearings  must  be  received  no  later  than 
January  7,  2002. 

ADDRESSES:  Written  comments  or 
requests  for  an  informal  hearing  should 
be  submitted  to  Docket  T-035,  Docket 
Office,  Room  N-2625,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N3700, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Bonnie  Friedman,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room,  N-3637,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210, 
(202) 693-1999. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  Act),  29 
USXl  667.  provides  that  SUtes  which 


wish  to  assume  responsibility  for 
developing  and  enforcing  their  own 
occupational  safety  and  health 
standards  relating  to  any  occupational 
safety  or  health  issues  with  respect  to 
which  a  Federal  standard  has  been 
promulgated  may  do  so  by  submitting 
and  obtaining  Federal  approval  of  a 
State  plan.  State  plans  may  be 
"complete"  plans  covering  both  the 
private  sector  and  State  and  local 
government  employees  (see  29  CFR  part 
1902)  or  State  plans  limited  in  scope  to 
State  and  local  government  employees 
only  (see  29  CFR  part  1956).  A  State 
plan  consists  of  the  laws,  standards  and 
other  regulations,  and  procedures  under 
which  the  State  operates  its 
occupational  safety  and  health  program. 
From  time  to  time  after  initial  plan 
approval.  States  may,  and  in  many  cases 
are  required  to,  make  changes  to  their 
plans  as  a  result  of  State  and  Federal 
legislative,  regulatory  or  administrative 
actions.  State  plans  and  their 
subsequent  modifications  are  required 
to  be  "at  least  as  effective  as"  the 
Federal  program.  (See  section  18(c)  of 
the  Act,  and  §§  1902.2  and  1956.2.)  The 
current  regulation  requires  that  if  the 
State  makes  a  change  to  its  plan,  either 
on  its  own  initiative  or  in  response  to 
a  change  in  the  Federal  program  or  as 
a  result  of  program  monitoring,  the  State 
must  notify  OSHA  of  the  change,  within 
an  established  time  frame,  provide  a 
copy  of  the  implementing  documents, 
and  submit  a  written  description  of  the 
change,  including  the  identification  of 
and  rationale  for  any  differences  from 
the  Federal  program  (referred  to  as  a 
plan  supplement).  This  is  currently 
required  whether  the  change  is  identical 
to  the  Federal  regulation,  policy  or 
procedure  or  if  it  differs.  OSHA  then 
reviews  the  change;  if  it  meets  the 
approval  criteria,  OSHA  publishes  a 
notice  announcing  the  approval  of  the 
change;  if  it  does  not  meet  the  criteria 
OSHA  initiates  procedures  to  reject  the 
change.  OSHA  is  proposing  to  amend  its 
regulations  regarding  State  plan  changes 
to  streamline  the  submission,  review 
and  approval  process. 

B.  Proposed  Changes 

The  current  regulation  requires  the 
submission  of  a  formal  written  plan 
supplement  even  if  the  State's  change  to 
its  program  is  identical  to  the  Federal 
program  component.  OSHA  is 
pn^xMing  to  amend  this  regulatioB  to 


provide  that  States  must  submit  written 
supplements  only  when  the  State 
change  is  different  from  the  Federal 
program.  State  adoption  of  a  standard, 
regulation,  policy  or  procedure  that  is 
identical  to  the  parallel  Federal 
component,  an  "identical  change," 
would  per  se  be  at  least  as  effective  as 
the  Federal  program  and  could  not 
"pose  a  burden  on  interstate  commerce" 
or  otherwise  not  meet  the  criteria  for 
approval.  (A  state  submission  is 
considered  "identical"  if  the  State 
adopts  the  same  program  provisions  and 
documentation  as  the  Federal  program 
with  the  only  differences  being  those 
modifications  necessary  to  reflect  a 
State's  unique  structure  (e.g., 
organizational  responsibility  within  a 
State  and  corresponding  titles  or 
internal  State  numbering  system).) 
Therefore,  State  submission  and  OSHA 
review  of  these  changes  has  been 
superfluous  as  there  is  no  issue  as  to 
approvability.  Under  the  proposed 
revisions.  States  will  be  required  to 
submit  documentation  of  adoption  of 
the  identical  Federal  change,  such  as  the 
cover  page  of  an  implementing  State 
directive  or  a  notice  of  State 
promulgation  for  inclusion  in  the  State 
Plan  docimientation  and  maintain  all 
other  implementing  documentation 
available  for  review  within  the  State.  No 
formal  approval  process  will  be 
undertaken  for  such  "identical  change." 
However,  if  a  State  makes  a  change  to 
its  program  which  differs  from  (i.e.,  is 
not  identical  to)  the  Federal  program, 
the  State  must  notify  OSHA  of  the 
change,  within  an  established  time 
fi-ame,  provide  a  copy  of  the 
implementing  documents,  and  submit  a 
written  description  of  the  change, 
including  the  identification  of  and 
rationale  for  the  differences  frt)m  the 
Federal  program.  OSHA  will  then 
review  and  either  approve  or  reject  the 
plan  change. 

The  proposed  amended  regulation 
also  streamlines  procedures  for  the 
review  of  supplements  to  State  plans 
and  the  issuance  of  advisory  opinions. 
The  new  procedures  were  developed 
through  a  "process  improvement 
initiative"  with  input  from  all  State  and 
Federal  parties  involved  in  the 
submission,  review  and  approval  of 
plan  changes. 

The  revised  regulation  would 
expressly  set  forth  OSHA's  longstanding 
interpietotion  of  the  OSH  Act  to  the 
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effect  that  states  which  have  submitted 
and  obtained  Federal  approval  of  a  state 
plan  under  18(b]  may  adopt 
modifications  to  their  state  plan  (such 
new  standards,  amendments  to  state 
OSHA  legislation,  or  revised 
enforcement  procedures)  and  may 
implement  these  modifications  under 
state  law,  without  prior  approval  of  each 
particular  modification  by  OSHA.  Since 
the  inception  of  the  state  plans  approval 
program,  OSHA  has  understood  that  the 
Federal  approval  of  a  state  plan  under 
section  18(b)  lifts  the  barrier  of  Federal 
preemption  and  allows  the  state  to 
"adopt  and  enforce  standards"  imder 
state  law.  Accordingly,  OSHA  has 
always  viewed  its  enabling  statute  as 
not  requiring  pre-enforcement  Federal 
approval  of  new  regulations  or  other 
requirements  issued  by  states  with 
Federally-approved  plans.  Instead, 
OSHA  reviews  these  state  standards  and 
regulations  after  they  are  enacted,  and, 
if  there  is  reason  to  believe  a  particular 
plan  modification  fails  in  some  way  to 
meet  OSH  Act  requirements,  OSHA 
regulations  provide  that  OSHA  will 
initiate  an  adjudicative  rejection 
proceeding,  in  similar  manner  to  that 
prescribed  by  section  18(d)  for  Federal 
rejection  of  a  state  plan.  29  CFR 
1953.23(d)(2).  Upon  completion  of  such 
a  rejection  proceeding  and  any  judicial 
review  resulting  therefrom,  the  state 
plan  modification  would  be  excluded 
from  the  plan  and  thus  subject  to 
preemption,  but  imtil  the  prescribed 
process  for  rejection  is  completed  the 
state's  health  or  safety  regulation  or 
other  state  plan  modification  would 
remain  enforceable.  OSHA's 
longstanding  interpretation  that  section 
18  of  its  enabling  statute  does  not 
require  pre-enforcement  Federal 
approval  for  each  new  safety  or  health 
requirement  adopted  by  a  state  with  an 
approved  state  plan,  is  consistent  with 
the  wording  of  that  statutory  provision 
(which  envisions  that  states  with 
approved  plans  will  "adopt  and 
enforce"  their  own  standards)  as  well  as 
the  Congressional  objective  set  forth  in 
section  2(b)(ll)  of  the  Act  of 
"encouraging  the  states  to  assume  the 
fullest  responsibility  for  the 
administration  and  enforcement  of  their 
own  occupational  safety  and  health 
laws."  This  interpretation  has  routinely 
been  incorporated  in  OSHA  Federal 
Register  notices  approving  or  requesting 
comment  on  various  state  plan 
modifications  (see,  e.g.  Approval  of 
California  State  Standard  on  Hazard 
Communication  Incorporating 
Proposition  65,  (62  FR  31159)),  and  has 
been  judicially  upheld  in  Florida  Citrus 


Packers  v.  California,  549  F.  Supp.  213 
(N.D.  Cal.  1982). 

The  current  regulation  provides  that 
the  OSHA  Regional  Administrators,  by 
authority  delegated  from  the  Assistant 
Secretary,  review  and  approve  State 
change  supplements  involving 
occupational  safety  and  health    • 
standards.  The  Assistant  Secretary 
retained  sole  authority  for  review  and 
approval  of  change  supplements  not 
involving  standards.  The  proposed 
amended  regulation  simply  states  that 
OSHA  will  review  and  approve  State 
plan  supplements.  Following  final 
promulgation,  OSHA  will  issue 
appropriate  written,  publicly  available, 
procedures  assigning  organizational 
responsibility  for  Federal  review  and 
approval  of  State  plan  supplements. 
This  change  will  provide  the  Assistant 
Secretary  with  the  flexibility  to  modify 
the  strictly  internal  review  procedures 
without  the  need  for  formal  rulemaking. 
It  is  OSHA's  current  intent  to  assign 
approval  authority  for  all  plan  changes, 
including  standards,  to  Regional 
Administrators. 

The  current  regulation  provides  for  an 
opportunity  for  public  comment 
whenever  a  plan  change  differs 
significantly  from  the  Federal  program 
and  the  publication  of  a  Federal 
Register  notice  approving  all  State  plan 
changes,  even  those  which  are  identical 
to  a  corresponding  Federal  program 
component.  This  proposed  rule 
provides  that  generally,  OSHA  will  seek 
public  comment  if  a  State  plan  chemge 
differs  significantly  from  the 
comparable  Federal  program  component 
and  OSHA  needs  additional  information 
on  its  compliance  with  the  criteria  in 
section  18(c)  of  the  Act,  including 
whether  it  is  at  least  as  effective  as  the 
Federal  program  and,  in  the  case  of  a 
standard  applicable  to  products  used  or 
distributed  in  interstate  commerce, 
whether  it  is  required  by  compelling 
local  conditions  or  unduly  biudens 
interstate  commerce.  After  public 
comments  are  reviewed,  a  Federal 
Register  notice  will  be  published  either 
approving  the  state  plan  modification  or 
announcing  OSHA's  intention  to  initiate 
proceedings  to  reject  it. 

The  current  regulation  discusses  four 
types  of  plan  changes  (developmental, 
in  response  to  Federal  program  changes, 
as  a  result  of  program  evaluation,  or  at 
the  State's  initiative),  with  the 
submission  and  review  process  for  each 
type  addressed  separately.  Because  all 
plan  supplements  will  be  subject  to  the 
same  review  and  approval  process, 
OSHA  reorganized  the  proposed 
regulation  to  first  address  the 
submission  of  each  of  the  four  types  of 
plan  supplements,  followed  by  one 


section  on  the  review  and  approval  of 
all  types  of  supplements. 

The  ciurent  regulation  requires  States 
to  submit  six  copies  of  all  plan 
supplements.  This  proposal  requires 
states  to  submit  only  one  copy  and 
provides  for  the  electronic  notification 
and  submission  of  all  required 
documentation. 

Conforming  technical  amendments 
will  also  be  made  to  sections  in  parts 
1952, 1954  and  1955  which  include 
references  to  particular  sections  in  part 
1953,  to  reflect  the  revisions. 

C.  Public  Participation 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  with  respect  to  this  proposed 
revision.  These  comments  must  be 
submitted  on  or  before  January  7,  2002, 
in  duplicate  to  Docket  T-035,  Docket 
Office,  Room  N-2625,  U.S.  Department 
of  Labor,  OSHA,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
(202)  693-2350.  Comments  under  10 
pages  long  may  be  sent  by  telefax  to  the 
Docket  Office  at  (202)  693-1648, 
provided  that  the  original  and  one  copy 
of  the  comment  are  sent  to  the  Docket 
Office  immediately  thereafter. 
Electronic  conunents  may  be  submitted 
on  the  Internet  at:  ecomments.osha.gov 
but  must  be  followed  by  a  mailed 
submission  in  duplicate.  Written 
submissions  must  clearly  identify  the 
issues  which  are  addressed  and  ^e 
position  taken  with  respect  to  each 
issue. 

D.  Paperwork  Reduction  Act 

On  September  4.  2001,  OSHA 
published  notice  in  the  Federal  Register 
(66  FR  46291)  providing  a  60  day 
opportimity  for  public  conunent  on  the 
information  collection  requirements 
associated  with  Federal  regulations 
governing  OSHA-approved  State  plans 
(29  CFR  parts  1902, 1952,  1953,  1954, 
1955,  1954).  This  is  part  of  a  pre- 
clearance  process  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  prior  to  review  by  the 
Office  of  Management  and  Budget 
(0MB).  The  burden  associated  with  the 
ciurent  1953  regulation  was  estimated 
to  be  2,360  hours.  This  reflects  the 
information  that  the  States  must  provide 
to  OSHA  to  keep  their  State  plans  up- 
to-date,  but  not  the  usual  and  customary 
activity  associated  with  program 
operation,  such  as  promulgation  of 
standards,  adoption  of  regulations,  and 
development  of  policies.  Final  action  on 
the  proposed  regulatory  revision 
covered  by  today's  notice  will  likely 
result  in  a  reduction  in  that  biu-den 
estimate.  At  that  time,  approval  of 
appropriate  adjustments  to  the  related 
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information  collection  burden  hours 
will  be  sought. 

E.  Regulatory  Review 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  the  proposed 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
proposed  regulations  apply  only  to 
certain  state  agencies  and  would  not 
place  small  units  of  government  under 
any  new  or  different  requirements,  nor 
would  any  additional  burden  be  placed 
upon  the  State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan. 

Unfunded  Mandates  Reform  Act 

The  procedures  in  29  CFR  part  1953 
for  submission  and  approval  of  plan 
changes  apply  only  to  states  which  have 
voluntarily  submitted  a  state  plan  for 
OSHA  approval  under  the  OSH  Act,  and 
accordingly  these  procedures  do  not 
meet  the  definition  of  a  "Federal 
intergovernmental  mandate"  under 
section  421(5)  of  UMRA  (2  U.S.C. 
658(5)). 

List  of  Subjects  in  29  CFR  Part  1953 

Intergovernmental  relations.  Law 
enforcement,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  It  is 
issued  under  section  18  of  the  OSH  Act 
(29  U.S.C.  667),  and  Secretarj'  of  Labor's 
Order  No.  3-2000  (65  FR  50017,  August 
16,  2000). 

Signed  at  Washington.  DC  this  26th  day  of 
October,  2001. 
John  L.  Henshaw, 
Assistant  Secretary^  of  Labor. 

29  CFR  Part  1953  would  be  revised  as 
set  forth  below: 

PART  195a-CHANGES  TO  STATE 
PLANS 

Sec. 

1953.1  Purpose  and  scope. 

1953.2  Definitions. 

1953.3  General  policies  and  procedures. 

1953.4  Submission  of  plan  supplements. 

1953.5  Special  provisions  for  standards 
changes. 

1953.6  Review  and  approval  of  plan 
supplements. 

Authority:  Sec.  18.  84.  Stat.  1608  (29 
U.S.C.  667):  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017.  August  16.  2000). 


§  1 953.1    Purpose  and  scope. 

(a)  This  part  implements  the 
provisions  of  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  ("OSH  Act"  or  the  'Act")  which 
provides  for  State  plans  for  the 
development  and  enforcement  of  State 
occupational  safety  and  health 
standards.  These  plans  must  meet  the 
criteria  in  section  18(c)  of  the  Act,  and 
part  1902  of  this  chapter  (for  plans 
covering  both  private  sector  and  State 
and  local  government  employers)  or  part 
1956  of  this  chapter  (for  plans  covering 
only  State  and  local  govenunent 
employers),  either  at  the  time  of 
submission  or — where  the  plan  is 
developmental — within  the  three  year 
period  immediately  following 
commencement  of  the  plan's  operation. 
Approval  of  a  State  plan  is  based  on  a 
finding  that  the  State  has,  or  will  have, 

a  program,  pursuant  to  appropriate  State 
law,  for  the  adoption  and  enforcement 
of  State  standards  that  is  "at  least  as 
effective"  as  the  Federal  program. 

(b)  When  submitting  plans,  the  States 
provide  assurances  that  they  will 
continue  to  meet  the  requirements  in 
section  18(c)  of  the  Act  and  part  1902 
or  part  1956  of  this  chapter  for  a 
program  that  is  "at  least  as  effective"  as 
the  Federal.  Such  assurances  are  a 
fundamental  basis  for  approval  of  plans. 
(See  §  1902.3  and  §  1956.2  of  this 
chapter.)  From  time  to  time  after  initial 
plan  approval.  States  will  need  to  make 
changes  to  their  plans.  This  part 
establishes  procedures  for  submission 
and  review  of  State  plan  supplements 
documenting  those  changes  that  are 
necessary  to  fulfill  the  State's 
assurances,  the  requirements  of  the  Act, 
and  part  1902  or  part  1956  of  this 
chapter. 

(c)  Changes  to  a  plan  may  be  initiated 
in  several  ways.  In  the  case  of  a 
developmental  plan,  changes  are 
required  to  document  establishment  of 
those  necessary  structural  program 
components  that  were  not  in  place  at 
the  time  of  plan  approval.  These 
commitments  are  included  in  a 
developmental  schedule  approved  as 
part  of  the  initial  plan.  These 
"developmental  changes"  must  be 
completed  within  the  three  year  period 
immediately  following  the 
commencement  of  operations  under  the 
plan.  Another  circumstance  requiring 
subsequent  changes  to  a  State  plan 
would  be  the  need  to  keep  pace  with 
changes  to  the  Federal  program,  or 
"Federal  Program  Changes."  A  third 
situation  would  be  changes  required  as 
a  result  of  the  continuing  evaluation  of 
the  State  program — "evaluation 
changes."  Finally,  changes  to  a  State 


program's  safety  and  health 
requirements  or  procedures  initiated  by 
the  State  without  a  Federal  parallel 
could  have  an  impact  on  the 
effectiveness  of  the  State  program — 
"State-initiated  changes."  While 
requirements  for  submission  of  a  plan 
supplement  to  OSHA  differ  depending 
on  the  type  of  change,  all  supplements 
are  processed  in  accordance  with  the 
procedures  in  §  1953.6. 

§1953,2    Definitions. 

(a)  OSHA  means  the  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  or  any  representative 
authorized  to  perform  any  of  the 
functions  discussed  in  this  part,  as  set 
out  in  implementing  Instructions. 

(b)  State  means  an  authorized 
representative  of  the  agency  designated 
to  administer  a  State  plan  under 

§  1902.3(b)  of  this  chapter. 

(c)  Plan  change  means  any 
modification  made  by  a  State  to  its 
approved  occupational  safety  and  health 
State  plan  which  has  an  impact  on  the 
plan's  effectiveness. 

(d)  Plan  supplement  means  all 
documents  necessary  to  accomplish, 
implement,  describe  and  evaluate  the 
effectiveness  of  a  change  to  a  State  plan 
which  differs  from  the  parallel  Federal 
legislation,  regulation,  policy  or 
procedure.  (This  would  include  a  copy 
of  the  complete  legislation,  regulation, 
policy  or  procedure  adopted:  an 
identification  of  each  of  the  differences; 
and  an  explanation  of  how  each 
provision  is  at  least  as  effective  as  the 
comparable  Federal  provision.) 

(e)  Identical  plan  change  means  one 
in  which  the  State  adopts  the  same 
program  provisions  and  documentation 
as  the  Federal  program  with  the  only 
differences  being  those  modifications 
necessary  to  reflect  a  State's  unique 
structure  (e.g.,  organizational 
responsibility  within  a  State  and 
corresponding  titles  or  internal  State 
numbering  system).  Different  plan 
change  means  one  in  which  the  State 
adopts  program  provisions  and 
documentation  that  are  not  identical  as 
defined  in  this  paragraph. 

(g)  Developmental  change  is  a  change 
made  to  a  State  plan  which  documents 
the  completion  of  a  program  component 
which  was  not  fully  developed  at  the 
time  of  initial  plan  approval. 

(h)  Federal  program  change  is  a 
change  made  to  a  State  plan  when 
OSHA  determines  that  an  alteration  in 
the  Federal  program  could  render  a 
State  program  less  effective  than 
OSHA's  if  it  is  not  similarly  modified. 
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(i)  Evaluation  change  is  a  change 
made  to  a  State  plan  when  evaluations 
of  a  State  program  show  that  some 
substantive  aspect  of  a  State  plan  has  an 
adverse  impact  on  the  implementation 
of  the  State's  program  and  needs 
revision. 

(j)  State-initiated  change  is  a  change 
made  to  a  State  plan  which  is 
undertaken  at  a  State's  option  and  is  not 
necessitated  by  Federal  requirements. 

§  1953.3    General  policies  and  procedures. 

(a)  Effectiveness  of  State  plan  changes 
under  State  iaw.  Federal  OSHA 
approval  of  a  State  plan  under  section 
18(b)  of  the  OSH  Act  in  effect  removes 
the  barrier  of  Federal  preemption,  and 
permits  the  state  to  adopt  and  enforce 
state  standards  and  other  requirements 
regarding  occupational  safety  or  health 
issues  regulated  by  OSHA.  A  State  with 
an  approved  plan  may  modify  or 
supplement  the  requirements  contained 
in  its  plan,  and  may  implement  such 
requirements  under  State  law,  without 
prior  approval  of  the  plan  change  by 
Federal  OSHA.  Changes  to  approved 
state  plans  are  subject  to  subsequent 
OSHA  review.  If  OSHA  finds  reason  to 
reject  a  State  plan  change,  and  this 
determination  is  upheld  after  an 
adjudicatory  proceeding,  the  plan 
change  would  then  be  excluded  from 
the  State's  Federally-approved  plan. 

(b)  Required  State  plan  notifications 
and  supplements.  Whenever  a  State 
makes  a  change  to  its  legislation, 
regulations,  standards,  or  major  changes 
to  policies  or  procedures,  which  affect 
the  operation  of  the  State  plan,  the  State 
shall  provide  written  notification  to 
OSHA.  When  the  change  differs  from  a 
corresponding  Federal  program 
component,  the  State  shall  submit  a 
formal,  written  plan  supplement.  When 
the  State  adopts  a  provision  which  is 
identical  to  a  corresponding  Federal 
provision,  written  notification,  but  no 
formal  plan  supplement,  is  required. 
However,  the  State  is  expected  to 
maintain  the  necessary  underlying  State 
document  (e.g.,  legislation  or  standard) 
and  to  make  it  available  for  review  upon 
request.  Submission  of  all  notifications 
and  supplements  may  be  in  electronic 
format. 

(c)  Plan  supplement  availability. 
Copies  of  all  principal  documents 
comprising  the  State  plan,  whether 
approved  or  pending  approval,  shall  be 
available  for  inspection  and  copying  at 
the  Federal  and  State  locations  specified 
in  the  subpart  of  part  1952  of  this 
chapter  relating  to  each  State  plan.  The 
underlying  documentation  for  identical 
plan  changes  shall  be  maintained  by  the 
State  and  shall  similarly  be  available  for 
inspection  and  copying  at  the  State 


locations.  Annually.  States  shall  submit 
updated  copies  of  the  principal 
documents  comprising  the  plan,  or 
appropriate  page  changes,  to  the  extent 
that  these  documents  have  been  revised. 
To  the  extent  possible,  plan  documents 
will  be  maintained  and  submitted  by  the 
State  in  electronic  format  and  also  made 
available  in  such  manner. 

(d)  Advisory  opinions.  Upon  State 
request,  OSHA  may  issue  an  advisory 
opinion  on  the  approvability  of  a 
proposed  change  which  differs  from  the 
Federal  program  prior  to  promulgation 
or  adoption  by  the  State  and  submission 
as  a  formal  supplement. 

(e)  Alternative  procedures.  Upon 
reasonable  notice  to  ihterested  persons, 
the  Assistant  Secretary  may  prescribe 
additional  or  alternative  procedures  in 
order  to  expedite  the  review  process  or 
for  any  other  good  cause  which  may  be 
consistent  with  the  applicable  laws. 

§  1 953.4    Submission  of  plan  supplements. 

(a)  Developmental  changes. 

(1)  Sections  1902.2(b)  and  1956.2(b)  of 
this  chapter  require  that  each  State  with 
a  developmental  plan  must  set  forth  in 
its  plan,  as  developmental  steps,  those 
changes  which  must  be  made  to  its 
initially-approved  plan  for  its  program 
to  be  at  least  as  effective  as  the  Federal 
program  and  a  timetable  for  making 
these  changes.  The  State  must  notify 
OSHA  of  a  developmental  change  when 
it  completes  a  developmental  step  or 
fails  to  meet  any  developmental  step. 

(2)  If  the  completion  of  a 
developmental  step  is  the  adoption  of  a 
program  component  which  is  identical 
to  the  Federal  program  component,  the 
State  need  only  submit  documentation, 
such  as  the  cover  page  of  an 
implementing  directive  or  a  notice  of 
promulgation,  that  it  has  adopted  the 
program  component,  but  must  make  the 
underlying  documentation  available  for 
Federal  and  public  review  upon  request. 

(3)  If  the  completion  of  a 
developmental  step  involves  the 
adoption  of  policies  or  procedures 
which  differ  from  the  Federal  program, 
the  State  must  submit  one  copy  of  the 
required  plan  supplement. 

(4)  When  a  developmental  step  is 
missed,  the  State  must  submit  a 
supplement  which  documents  the 
impact  on  the  program  of  the  failure  to 
complete  the  developmental  step,  an 
explanation  of  why  the  step  was  not 
completed  on  time  and  a  revised 
timetable  with  a  new  completion  date 
(generally  not  to  exceed  90  days)  and 
any  other  actions  necessary  to  ensure 
completion.  Where  the  State  has  an 
operational  status  agreement  with 
OSHA  under  §  1954.3  of  this  chapter, 
the  State  must  provide  an  assurance  that 


the  missed  step  will  not  affect  the 
effectiveness  of  State  enforcement  in 
any  issues  for  which  the  State  program 
has  been  deemed  to  be  operational. 

(5  )  If  the  State  fails  to  submit  the 
required  documentation  or  supplement, 
as  provided  in  §  1953.4(a)(2),  (3)  or  (4) 
above,  when  the  developmental  step  is 
scheduled  for  completion,  OSHA  shall 
notify  the  State  that  documentation  or  a 
supplement  is  required  and  set  a 
timetable  for  submission  of  any  required 
documentation  or  supplement,  generally 
not  to  exceed  90  days. 

(b)  Federal  Program  changes. 

(1)  When  a  significant  change  in  the 
Federal  program  would  have  an  adverse 
impact  on  the  "at  least  as  effective" 
status  of  the  State  program  if  a  parallel 
state  program  modification  were  not 
made.  State  adoption  of  a  change  in 
response  to  the  Federal  program  chemge 
shall  be  required.  A  Federal  program 
change  that  would  not  result  in  any 
diminution  of  the  effectiveness  of  a 
State  plan  compared  to  Federal  OSHA 
generally  would  not  require  adoption  by 
the  State. 

(2)  Examples  of  significant  changes  to 
the  Federal  program  that  would 
normally  require  a  State  response  would 
include  a  change  in  the  Act, 
promulgation  or  revision  of  OSHA 
standards  or  regulations,  or  changes  in 
policy  or  procedure  of  national 
importance.  A  Federal  program  change 
that  only  establishes  procedures 
necessary  to  implement  a  new  or 
established  policy,  standard  or 
regulation  does  not  require  a  State 
response,  although  the  State  would  be 
expected  to  establish  policies  and 
procedures  which  are  "at  least  as 
effective,"  which  must  be  available  for 
review  on  request. 

(3)  When  there  is  a  change  in  the 
Federal  program  which  requires  State 
action,  OSHA  shall  advise  the  States. 
This  notification  shall  also  contain  a 
date  by  which  States  must  submit  either 
a  supplement  if  they  adopt  a  change 
which  differs  from  the  Federal  change, 
or  documentation  of  adoption  of  a 
program  component  identical  to  the 
Federal  program  component,  or.  as 
explained  in  paragraph  (b)(5)  of  this 
section,  a  statement  why  a  program 
change  is  not  necessary.  This  date  will 
generally  be  six  months  from  the  date  of 
notification,  except  where  the  Assistant 
Secretary  determines  that  the  nature  or 
scope  of  the  change  requires  a  different 
time  frame,  for  example,  a  change 
requiring  legislative  action  where  a 
State  has  a  biennial  legislature  or  a 
policy  of  major  national  implications 
requiring  a  shorter  implementing  time 
frame.  State  notification  of  intent  may 
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be  required  prior  to  the  plan 
supplement  submission. 

(4)  If  the  State  change  is  different  from 
the  Federal  program  change,  the  State 
shall  submit  one  copy  of  the  required 
supplement.  The  supplement  shall 
contain  a  copy  of  the  relevant 
legislation,  regulation,  policy  or 
procedure  and  documentation  on  how 
the  change  maintains  the  "at  least  as 
effective  as"  status  of  the  plan. 

(5)  If  the  State  adopts  a  change 
identical  to  the  Federal  program  change, 
the  State  is  not  required  to  submit  a 
supplement.  However,  the  State  shall 
provide  documentation,  such  as  the 
cover  page  of  an  implementing  directive 
or  a  notice  of  promulgation,  that  it  has 
adopted  the  change. 

(6)  The  State  may  demonstrate  why  a 
program  change  is  not  necessary 
because  the  State  program  is  already  the 
same  as  or  at  least  as  effective  as  the 
Federal  program  change.  Such 
submissions  will  require  review  and 
approval  as  set  forth  in  §  1953.6. 

(7)  Where  there  is  a  change  in  the 
Federal  program  which  does  not  require 
State  action  but  is  of  sufficient  national 
interest  to  warrant  indication  of  State 
intent,  the  State  may  be  required  to 
provide  such  notification  within  a 
specified  time  frame. 

(c)  Evaluation  changes. 

(1)  Special  and  periodic  evaluations 
of  a  State  program  by  OSHA  in 
cooperation  with  the  State  may  show 
that  some  portion  of  a  State  plan  has  an 
adverse  impact  on  the  effectiveness  of 
the  State  program  and  accordingly 
requires  modification  to  the  State's 
underlying  legislation,  regulations, 
policy  or  procedures  as  an  evaluation 
change.  For  example,  OSHA  could  find 
that  additional  legislative  or  regulatory 
authority  may  be  necessary  to 
effectively  pursue  the  State's  right  of 
entry  into  workplaces,  or  to  assure 
various  employee  or  employer  rights. 

(2)  OSHA  shall  advise  the  State  of  any 
evaluation  findings  that  require  a 
change  to  the  State  plan  and  the  reasons 
supporting  this  decision.  This 
notification  shall  also  contain  a  date  by 
which  the  State  must  accomplish  this 
change  and  submit  either  the  change 
supplement  or  a  timetable  for  its 
accomplishment  and  interim  steps  to 
assure  continued  program  effectiveness, 
dociunentation  of  adoption  of  a  program 
component  identical  to  the  Federal 
program  component,  or,  as  explained  in 
paragraph  (c)(5)  of  this  section,  a 
statement  demonstrating  why  a  program 
change  is  not  necessary. 

(3)  If  the  State  adopts  a  program 
component  which  differs  from  a 
corresponding  Federal  program 
component,  the  State  shall  submit  one 


copy  of  a  required  supplement.  The 
supplement  shall  contain  a  copy  of  the 
relevant  legislation,  regulation,  policy  or 
procedure  and  documentation  on  how 
the  change  maintains  the  "at  least  as 
effective  as"  status  of  the  plan. 

(4)  If  the  State  adopts  a  program 
component  identical  to  a  Federal 
program  component,  submission  of  a 
supplement  is  not  required.  However, 
the  State  shall  provide  documentation, 
such  as  the  cover  page  of  an 
implementing  directive  or  a  notice  of 
promulgation,  that  it  has  adopted  the 
change  and  shall  retain  all  other 
documentation  within  the  State 
available  for  review  upon  request. 

(5)  The  State  may  demonstrate  why  a 
program  change  is  not  necessary 
because  the  State  program  is  meeting 
the  requirements  for  an  "at  least  as 
effective"  program.  Such  submission 
will  require  review  and  approval  as  set 
forth  in  §  1953.6. 

(d)  State-initiated  changes. 

(1)  A  State-initiated  change  is  any 
change  to  the  State  plan  which  is 
undertaken  at  a  State's  option  and  is  not 
necessitated  by  Federal  requirements. 
State-initiated  changes  may  include 
legislative,  regulatory  administrative, 
policy  or  procedural  changes  which 
impact  on  the  effectiveness  of  the  State 
program. 

(2)  A  State-initiated  change 
supplement  is  required  whenever  the 
State  takes  an  action  not  otherwise 
covered  by  this  part  that  would  impact 
on  the  effectiveness  of  the  State 
program.  The  State  shall  notify  OSHA  as 
soon  as  it  becomes  aware  of  any  change 
which  could  affect  the  State's  ability  to 
meet  the  approval  criteria  in  parts  1902 
and  1956  of  this  chapter  and  submit  a 
supplement  within  60  days.  Other  State 
initiated  supplements  may  be  submitted 
at  any  time  generally  not  to  exceed  6 
monUis  after  the  change  occurred.  The 
State  supplement  shall  contain  a  copy  of 
the  relevant  legislation,  regulation, 
policy  or  procedure  and  documentation 
on  how  the  change  maintains  the  "at 
least  as  effective  as"  status  of  the  plan. 
If  the  State  fails  to  notify  OSHA  of  the 
change  or  fails  to  submit  the  required 
supplement  within  the  specified  time 
period.  OSHA  shall  notify  the  State  that 
a  supplement  is  required  and  set  a  time 
period  for  submission  of  die 
supplement,  generally  not  to  exceed  30 
days. 

§  1953.5    Special  provisions  for  standards 
changes. 

(a)  Permanent  standards. 

(1)  Where  a  Federal  program  change 
is  a  new  permanent  standard,  or  a  more 
stringent  amendment  to  an  existing 
permanent  standard,  the  State  shall 


promulgate  a  State  standard  adopting 
such  new  Federal  standard,  or  more 
stringent  amendment  to  an  existing 
Federal  standard,  or  an  at  least  as 
effective  equivalent  thereof,  within  six 
months  of  the  date  of  promulgation  of 
the  new  Federal  standard  or  more 
stringent  amendment.  The  State  may 
demonstrate  that  a  standard  change  is 
not  necessary  because  the  State  standard 
is  already  the  same  as  or  at  least  as 
effective  as  the  Federal  standard  change. 
In  order  to  avoid  delays  in  worker 
protection,  the  effective  date  of  the  State 
standard  and  any  of  its  delayed 
provisions  must  be  the  date  of  State 
promulgation  or  the  Federal  effective 
date  whichever  is  later.  The  Assistant 
Secretary  may  permit  a  longer  time 
period  if  the  State  makes  a  timely 
demonstration  that  good  cause  exists  for 
extending  the  time  limitation.  State 
permanent  standards  adopted  in 
response  to  a  new  or  revised  Federal 
standard  shall  be  submitted  as  a  State 
plan  supplement  in  accordance  with 
§  1953. 4Cb),  Federal  Program  changes. 

(2)  Because  a  State  may  include 
standards  and  standards  provisions  in 
addition  to  Federal  standards  within  an 
issue  covered  by  an  approved  plan,  it 
would  generally  be  unnecessary  for  a 
State  to  revoke  a  standard  when  the 
comparable  Federal  standard  is  revoked 
or  made  less  stringent.  If  the  State  does 
not  adopt  the  Federal  action,  it  need 
only  provide  notification  of  its  intent  to 
retain  the  existing  State  standard  to 
OSHA  within  6  months  of  the  Federal 
promulgation  date.  If  the  State  adopts  a 
change  to  its  standard  parallel  to  the 
Federal  action,  it  shall  submit  the 
appropriate  documentation  as  provided 
in  §  1953.4(b)(3)  or  (4)— Federal 
program  changes.  However,  in  the  case 
of  standards  applicable  to  products  used 
or  distributed  in  interstate  commerce 
where  section  18(c)(2)  of  the  Act 
imposes  certain  restrictions  on  State 
plan  authority,  the  modification, 
revision,  or  revocation  of  the  Federal 
standard  may  necessitate  the 
modification,  revision,  or  revocation  of 
the  comparable  State  standard  unless 
the  State  standard  is  required  by 
compelling  local  conditions  and  does 
not  unduly  burden  interstate  commerce. 

(3)  Where  a  State  on  its  own  initiative 
adopts  a  permanent  State  standard  for 
which  there  is  no  Federal  parallel,  the 
State  shall  submit  it  in  accordance  with 
§  1953.4(d) — State-initiated  changes. 

(b)  Emergency  temporary  stanoards. 

(1)  Immediately  upon  publication  of 
an  emergency  temporary  stamdard  in  the 
Federal  Register.  OSHA  shall  advise  the 
States  of  the  standard  and  that  a  Federal 
program  change  supplement  shall  be 
required.  This  notification  must  also 
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provide  that  the  State  has  30  days  after 
the  date  of  promulgation  of  the  Federal 
standard  to  adopt  a  State  emergency 
temporary  standard  if  the  State  plan 
covers  that  issue.  The  State  may 
demonstrate  that  promulgation  of  an 
emergency  temporary  standard  is  not 
necessary  because  the  State  standard  is 
already  the  same  as  or  at  least  as 
effective  as  the  Federal  standard  change. 
The  State  standard  must  remain  in  effect 
for  the  duration  of  the  Federal 
emergency  temporary  standard  which 
may  not  exceed  six  (6)  months. 

(2)  Within  15  days  after  receipt  of  the 
notice  of  a  Federal  emergency 
temporary  standard,  the  State  shall 
advise  OSHA  of  the  action  it  will  take. 
State  standards  shall  be  submitted  in 
accordance  with  the  applicable 
procediu^s  in  §  1953.4(b) — Federal 
Program  Changes,  except  that  the 
required  dociunentation  or  plan 
supplement  must  be  submitted  within  5 
days  of  State  promulgation. 

(3)  If  for  any  reason,  a  State  on  its  own 
initiative  adopts  a  State  emergency 
temporary  standard,  it  shall  be 
submitted  as  a  plan  supplement  in 
accordance  with  §  1953.4(c),  but  within 
10  days  of  promulgation. 

§  1953.6    Review  and  approval  of  plan 
supplements. 

(a)  OSHA  shall  review  a  supplement 
to  determine  whether  it  is  at  least  as 
effective  as  the  Federal  program  and 
meets  the  criteria  in  the  Act  and 
implementing  regulations  and  the 
assurances  in  the  State  plan.  If  the 
review  reveals  any  defect  in  the 
supplement,  or  if  more  information  is 
needed,  OSHA  shall  offer  assistance  to 
the  State  and  shall  provide  the  State  an 
opportimity  to  clarify  or  correct  the 
change. 

(b)  If  upon  review,  OSHA  determines 
that  the  differences  from  a 
corresponding  Federal  component  are 
purely  editorial  and  do  not  change  the 
substance  of  the  policy  or  requirements 
on  employers,  it  shall  deem  the  change 
identical.  This  includes  "plain 
language"  rewrites  of  new  Federal 
standards  or  previously  approved  State 
standards  which  do  not  change  the 
meaning  or  requirements  of  the 
standard.  OSHA  will  inform  the  State  of 
this  determination.  No  further  review  or 
Federal  Register  publication  is  reauired. 

(c)  Federal  OSHA  may  seek  public 
comment  during  its  review  of  plan 
supplements.  Generally,  OSHA  will 
seek  public  comment  if  a  State  program 
component  differs  significantly  from  the 
comparable  Federal  program  component 
and  OSHA  needs  additional  information 
on  its  compliance  with  the  criteria  in 
section  18(c)  of  the  Act,  including 


whether  it  is  at  least  as  effective  as  the 
Federal  program  and  in  the  case  of  a 
standard  applicable  to  products  used  or 
distributed  in  interstate  commerce, 
whether  it  is  required  by  compelling 
local  conditions  or  unduly  burdens 
interstate  commerce  under  section 
18(c)(2)  of  the  Act. 

(d)  If  the  plan  change  meets  the 
approval  criteria,  OSHA  shall  approve  it 
and  shall  thereafter  publish  a  Federal 
Register  notice  annoimcing  the 
approval.  OSHA  reserves  the  right  to 
reconsider  its  decision  should 
subsequent  information  be  brought  to  its 
attention. 

(e)  If  a  State  fails  to  submit  a  required 
supplement  or  if  examination  discloses 
cause  for  rejecting  a  submitted 
supplement,  OSHA  shall  provide  the 
State  a  reasonable  time,  generally  not  to 
exceed  30  days,  to  submit  a  revised 
supplement  or  to  show  cause  why  a 
proceeding  shoidd  not  be  commenced 
either  for  rejection  of  the  supplement  or 
for  failure  to  adopt  the  change  in 
accordance  with  the  procedures  in 

§  1902.17  or  part  1955  of  this  chapter. 

(FR  Doc.  01-27728  Filed  11-5-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  Nos.  00-258  and  95-18,  IB 
Docket  No.  99-81;  DA  01-2533] 

Introduction  of  New  Advanced  MoMIe 
and  Fixed  Terrestrial  Wireless 
Services;  Use  of  Frequencies  Bekm  3 
GHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  comment  period. 

SUMMARY:  In  this  document,  the 
Commission  extends  the  period  for 
reply  comment  in  the  proceeding  that 
was  initiated  to  explore  the  possible  use 
of  frequency  bands  below  3  GHz  to 
support  the  introduction  of  new 
advanced  mobile  and  frxed  terrestrial 
wireless  services  (advanced  wireless 
services)  including  third  generation  (3G) 
and  future  generations  of  wireless 
systems.  The  Commission  extends  the 
period  for  reply  comment  at  the  request 
of  the  Cellular  Telecommunications  & 
Internet  Association  (CTIA)  in  order  to 
allow  sufBcient  time  to  establish  the 
most  complete  and  well-delivered 
record  possible  on  which  to  base  an 
ultimate  decision. 

DATES:  Reply  Comments  are  due  on  or 
before  November  8,  2001. 


ADDRESSES:  Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Commimications  Commission, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Spencer,  202-418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  Extending  Reply 
Comment  Period  in  ET  Docket  Nos.  00- 
258  and  95-18,  and  IB  Docket  No.  99- 
81,  DA  01-2533,  adopted  October  30. 
2001,  and  released  October  30,  2001. 
The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street,  SW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International.  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

1.  The  Commission  extends  the  reply 
.comment  period  established  in  the 

Order  Extending  Comment  Period,  in 
this  proceeding  [See  Further  Notice  of 
Proposed  Rulemaking  at  66  FR  47618, 
September  13,  2001.  and  Order 
Extending  Comment  Period  at  66  FR 
51905,  October  11,  2001)  fit)m 
November  5,  2001,  to  November  8,  2001. 

Ordering  Clause 

2.  Pursuant  to  section  1.46  of  the 
Commission's  Rules,  47  CFR  1.46.  the 
October  26,  2001 ,  request  of  CTIA  to 
extend  the  deadline  for  filing  reply 
comment  in  this  proceeding  is  granted. 

3.  This  action  is  taken  under 
delegated  authority  pursuant  to  sections 
0.131  and  0.331  of  the  Commission's 
Rules,  47  CFR  0.131,  0.331. 

Federal  Communications  Commission. 
Thomas  }.  Navin, 

Deputy  Chief,  Policy  Division,  Wireless 

Telecommunications  Bureau. 

IFR  Doc.  01-27783  Filed  11-5-01;  8:45  am] 

BHXMG  COOE  B712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdministratkMi 

49  CFR  Part  575 

[Docket  No.  NHTSA-2001-10053-Notice  2] 
RIN  2127-AI65 

Consumer  Information;  Safety  Rating 
Program  for  Ctiild  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 
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SUMMARY:  Section  14(g)  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act  requires  that,  by 
November  2001.  a  notice  of  proposed 
rulemaking  be  issued  to  establish  a 
child  restraint  safety  rating  consumer 
information  program  to  provide 
practicable,  readily  understandable,  and 
timely  information  to  consumers  for  use 
in  making  informed  decisions  in  the 
purchase  of  child  restraint  systems 
(CRS).  In  response  to  this  mandate. 
NHTSA  is  proposing  to  establish  such  a 
program.  The  program  would  not 
impose  any  binding  legal  obligations  on 
any  child  restraint  manufacturer 
regarding  the  generation  or  distribution 
of  information. 

The  details  of  the  new  program  are  set 
forth  in  a  companion  request  for 
comments  being  published  today  in  the 
Federal  Register.  In  developing  the 
program.  NHTSA  reviewed  existing 
rating  systems  that  other  countries  and 
organizations  have  developed,  and 
conducted  its  own  performance  testing 
to  explore  a  possible  rating  system  for 
child  restraints.  In  the  request  for 
comments,  the  agency  has  tentatively 
concluded  that  the  most  effective 
consumer  information  system  is  one 
that  gives  the  consumer  a  combination 
of  information  about  child  restraints' 
ease  of  use  and  dynamic  performance, 
with  the  dynamic  performance  obtained 
through  higher-speed  sled  testing  and/or 
in-vehicle  NCAP  testing.  The  agency  is 
also  giving  consideration  to  conducting 
both  higher-speed  sled  tests  and  in- 
vehicle  NCAP  testing  in  conjunction 
with  the  ease  of  use  rating.  That 
document  provides  a  review  of  the 
information  and  reasoning  used  by  the 
agency  to  reach  that  conclusion, 
describes  the  rating  systems  planned  to 
meet  the  TREAD  requirements,  and 
seeks  comment  on  this  program. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  January  7.  2002. 

ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10:00  a.m.  to  5:00  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

issues  related  to  a  performance  rating, 
you  may  call  Brian  Park  of  the  New  Car 
Assessment  Program  (NPS-10)  at  202- 
366-6012. 


For  issues  related  to  a  compatibility/ 
ease  of  use  "rating,  you  may  call  Lori 
Miller  of  the  Office  of  Traffic  Safety 
Programs  (NTS-12)  at  202-366-9835. 

You  may  send  mail  to  both  officials  at 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  S.W., 
Washington,  D.C.  20590. 
SUPPLEMENTARY  INFORMATION:  Congress 
has  directed  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
to  develop  a  child  restraint  safety  rating 
system  that  is  practicable  and 
understandable  (Section  14  (g)  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act,  November  1,  2000.  Pub.  L. 
106-^14,  114  Stat.  1800)  and  that  will 
help  consumers  to  make  informed 
decisions  when  purchasing  child 
restraints.  Section  14(g)  reads  as 
follows: 

(g)  Child  restraint  safety  rating  program.  No 
later  than  12  months  after  the  dale  of  the 
enactment  of  this  Act.  the  Secretary  of 
Transportation  shall  issue  a  notice  of 
proposed  rulemaking  to  establish  a  child 
restraint  safety  rating  consumer  information 
program  to  provide  practicable,  readily 
understandable,  and  timely  information  to 
consumers  for  use  in  making  informed 
decisions  in  the  purchase  of  child  restraints. 
No  later  than  24  months  after  the  date  of  the 
enactment  of  this  Act  the  Secretary  shall 
issue  a  flnal  rule  establishing  a  child  restraint 
safety  rating  program  and  providing  other 
consumer  information  which  the  Secretary 
determines  would  be  useful  (to)  consumers 
who  purchase  child  restraint  systems. 

NHTSA  notes  that  issuing  requests  for 
comments  is  the  procedure  that  the 
agency  has  consistently  used  over  the 
last  several  decades  to  provide  for 
public  participation  in  the  development 
and  selection  of  the  performance  criteria 
and  test  protocols  to  be  used  by  the 
agency  in  generating  consumer 
information.  The  agency  selected  this 
procedure,  instead  of  the  more  formal 
step  of  issuing  an  NPRM,  because 
establishing  the  various  aspects  of  its 
consumer  information  program  did  not 
involve  imposing  any  binding  legal 
obligations  on  any  flirty  to  generate  or 
distribute  any  of  the  information.  Since 
the  performance  criteria  and  test 
protocols  are  not  binding,  NHTSA  does 
not  place  them  in  the  Code  of  Federal 
Regulations  when  they  are  adopted.  The 
most  recent  example  of  the  agency's  use 
of  a  request  for  comments  in  connection 
with  a  consumer  information  program  is 
the  one  that  the  agency  published  to 
obtain  comments  on  a  draft  test  protocol 
to  expand  the  New  Car  Assessment 
Program  (NCAP)  to  provide  brake 
performance  information  (July  17,  2001; 
66  FR  37253).  Several  weeks  earlier,  the 
agency  published  a  request  for 


comments  on  developing  a  dynamic  test 
on  rollover  pursuant  to  section  12  of  the 
TREAD  Act  (July  3,  2001;  66  FR  37179). 
Unlike  section  14(g),  section  12  does  not 
require  the  issuance  of  an  NPRM  to 
obtain  public  comment. 

Nevertheless,  to  comply  with  the 
specific  language  of  the  TREAD  Act. 
NHTSA  is  issuing  this  NPRM  and  a 
companion  request  for  comments.  In 
this  NPRM,  the  agency  proposes  to 
establish  a  child  restraint  rating 
program.  In  the  request  for  comments, 
the  agency  solicits  comments  on  the 
details  of  that  program.  In  developing 
the  program  NHTSA  reviewed  existing 
rating  systems  that  other  countries  and 
organizations  have  developed,  and 
conducted  its  own  performance  testing 
to  explore  a  possible  rating  system  for 
child  restraints.  In  the  request  for 
comments,  the  agency  has  tentatively 
concluded  that  the  most  effective 
consumer  information  system  is  one 
that  gives  the  consumer  a  combination 
of  information  about  child  restraints' 
ease  of  use  and  dynamic  performance, 
with  the  dynamic  performance  obtained 
through  higher-speed  sled  testing  and/or 
in-vehicle  NCAP  testing.  The  agency  is 
also  giving  consideration  to  conducting 
both  higher-speed  sled  tests  and  in- 
vehicle  NCAP  testing  in  conjunction 
with  the  ease  of  use  rating.  That 
document  provides  a  review  of  the 
information  and  reasoning  used  by  the 
agency  to  reach  that  conclusion, 
describes  the  rating  systems  planned  to 
meet  the  TREAD  requirements,  and 
seeks  comment  on  this  program. 

Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  conunents  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed. 
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stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
COffTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containfng  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments?  j 

We  will  consider  all  coniDients  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  conmients  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  cooiments  on 
the  Internet,  take  the  following  steps: 

I.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

II.  On  that  page,  click  on  "search." 

III.  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1999-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

IV.  On  the  next  page,  which  contains 
docket  sununary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments. 

You  may  download  the  comments. 
However,  since  the  comments  are 


imaged  documents,  instead  of  word 
processing  documents,  the  downloaded 
comments  are  not  word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

IX.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  document  was  not  reviewed 
under  Executive  Order  12866.  Since  this 
NPRM  would  not  establish  a  rule 
imposing  binding  legal  obligations  on 
any  party,  it  does  not  involve  a 
significant  rule  within  the  meaning  of 
that  Executive  Order  or  the  Department 
of  Transportation's  Regulatory  Policies 
and  Procedures.  Further,  preparation  of 
a  full  regulatory  evaluation  is  not 
required  under  these  circumstances.  As 
noted  above,  NHTSA  is  issuing  this 
NPRM  and  a  companion  request  for 
comments,  instead  of  a  request  for 
comments  alone,  because  section  14(g) 
of  the  TREAD  Act  expressly  requires  the 
issuance  of  an  NPRM. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 


1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's 
regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NHTSA  has  considered  the  effects  of 
this  NPRM  under  the  Regulatory 
Flexibility  Act.  For  the  reasons  noted 
above  in  the  section  on  Executive  Order 
12866  and  DOT  Regulatory  Policies  and 
Procedures,  I  certify  that  this  NPRM 
does  not  involve  a  rule  that  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  NPRM  does  not  involve  a  rule  that 
would  have  any  significant  impact  on 
the  quality  of  the  human  environment. 

D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  the  agency  may- 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  State  and  locaJ 
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governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  regulation.  NHTSA  also 
may  not  issue  a  regulation  with 
Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regiilation. 

The  agency  has  analyzed  this  t>IPRM 
in  accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  has  determined  that  it  does 
not  involve  a  rule  that  would  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  simunary  impact  statement. 
The  NPRM  would  not  have  any 
substantial  effects  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  Civil  Justice  Reform 

This  NPRM  does  not  involve  a  rule 
that  would  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  State  may  not  adopt  or 
maintain  a  Scifety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  NPRM  does  not  involve  a 
rule  that  would  require  any  collection  of 
information. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  PubUc  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  NHTSA  to  use  voluntary 
consensus  standards  in  its  regulatory 
acdvitaes  unleM  doing  so  would  be 


inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  NHTSA  to  provide 
Congress,  through  OMB,  explanations 
when  the  agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  The  NTTAA  does 
not  apply  to  symbols. 

The  NTTAA  does  not  apply  to  this 
NPRM  since  it  does  not  involve 
regulatory  activities.  The  NPRM  would 
not  impose  binding  legal  obligations  on 
any  party. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditiu^  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted. 

This  NPRM  would  not  require  any 
expenditures  by  State,  local,  or  tribal 
governments,  or  by  private  parties. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  RegiUatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
dociunent  to  find  this  action  in  the 
Unified  Agenda. 


List  of  Subiects  in  49  CFR  Part  575 

Consumer  information.  Labeling, 
Motor  vehicle  safety.  Motor  vehicles, 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing.  49 
CFR  part  575  would  be  amended  as 
follows: 

PART  575— CONSUMER 
INFORMATION 

1.  The  heading  for  part  575  would  be 
revised  to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  575 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  30115, 
30117,  30166  and  Pub.L.  106-414,  114  Stat. 
1800;  delegation  of  authority  at  49  CFR  1.50. 

3.  The  heading  for  subpart  A  would 
be  revised  to  read  as  follows: 

Subpart  A — Regulations;  General 

4.  The  heading  for  subpart  B  would  be 
revised  to  read  as  follows: 

Subpart  B — Regulations;  Consumer 
Information  Items 

5.  Subpart  C  would  be  added  to  read 
as  follows: 

Subpart  C — ^Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  Act;  Consumer 
Information 

§  575.201    Child  restraint  performance. 

The  National  Highway  Traffic  Safety 
Administration  has  established  a 
program  for  rating  the  performance  of 
child  restraints.  The  agency  makes  the 
information  developed  under  this  rating 
program  available  through  a  variety  of 
means,  including  postings  on  its  Web 
site,  www.nhtsa.dot.gov. 

Dated:  October  29.  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
|FR  Doc.  01-27546  Filed  10-31-01;  9:54  am) 
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National  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  648 

[Docket  No.  011005245-1245-01;  I.D. 
092401 C] 
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Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  2002  specifications  for 

the  Atlantic  herring  fishery;  correction. 

SUMMARY:  This  document  corrects  the 
information  provided  in  the  proposed 
specifications  for  the  2002  Atlantic 
herring  fishery  published  in  the  Federal 
Register  on  October  29,  2001.  This 


action  is  necessary  because  comments 
on  the  proposed  specifications  should 
be  submitted  to  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator),  in  a  timely  manner. 

DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  Eastern  Standard 
Time,  on  November  28,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  (978)  281-9104. 
SUPPLEMENTARY  INFORMATION:  NMFS 
published  proposed  specifications  for 
the  2002  Atlantic  herring  fishery  on 
October  29,  2001  (66  FR  54498).  The 
ADDRESSES  section  of  the  proposed 
specifications  indicated  that  comments 
on  the  proposed  specifications  should 
be  sent  to  the  Regional  Administrator 
"at  the  above  address".  However,  the 
address  for  the  Regional  Administrator 
was  not  provided.  Therefore,  this 
dociunent  corrects  the  ADDRESSES 
section  of  the  proposed  specifications 
by  providing  the  mailing  address  for  the 
Regional  Administrator. 


Correction 

Accordingly,  the  publication  on 
October  29,  2001,  of  the  proposed  2002 
specifications  for  the  Atlantic  herring 
fishery  (I.D.  092401C),  which  was  the 
subject  of  FR  Doc.  01-27168,  is 
corrected  as  follows: 

On  page  54498,  in  the  third  colimm, 
first  full  paragraph,  third  and  fourth 
lines  down  remove,  "Regional 
Administrator  at  the  above  address.", 
and  in  its  place  add,  "Pat  Kurkul, 
Regional  Administrator,  NMFS,  One 
Blackbiun  Drive,  Gloucester,  MA 
01930." 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  November  1,  2001. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  01-27851  Filed  11-5-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gotchen  Risk  Reduction  and  Late- 
Successional  Health  Restoration, 
Gifford  Pinchot  National  Forest, 
Skamania  and  Yakima  Counties,  WA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  determine  appropriate 
actions  to  reduce  the  risk  of  losing  late- 
successional  habitat  to  fire,  and  insect 
and  disease-related  mortality;  and  to 
maintain  or  restore  late-successional 
vigor,  function  and  resiliency  within  the 
Gotchen  landscape.  The  analysis  will 
determine  the  best  combination  and 
placement  of  a  variety  of  actions 
including  silvicultiiral,  limited  aerial 
application  of  Btk  spray  (an  insecticide), 
prescribed  fire,  road  closures,  and  road 
decommissioning.  These  actions  are  to 
accomplish  the  following  needs  in  the 
Gotchen  planning  area:  reduce  the  risk 
of  high  intensity  fires;  reduce  the  risk- 
level  of  spruce  budworm  activity  in  late 
successional  habitat;  reduce  the  risk  of 
remnant  tree  mortality;  restore  late- 
successional  vigor,  function,  and 
resiliency;  thinning  live  trees  from 
overstocked  stands  less  than  80  years 
old;  salvage  dead  trees  in  stands  greater 
than  10  acres  in  the  Late  Successional 
Reserve  (LSR);  regenerate  dead  and 
dying  stands  within  the  Matrix.  The 
Gotchen  landscape  is  comprised  of  the 
lands  designated  as  the  LSR  and  to  its 
immediate  south.  Matrix.  Both  are 
interspersed  with  Riparian.  Reserves. 
These  land  allocations  are  described  in 
the  Gifford  Pinchot  National  Forest 
Land  and  Resource  Management  Plan 
(1990)  as  amended  by  the  Record  of 
Decision  for  Amendments  to  Forest 
Service  and  Bureau  of  Land 
Management  Planning  Documents 


Within  the  Range  of  the  Northern 
Spotted  Owl  (1994)— "Northwest  Forest 
Plan".  Due  to  the  extensive  presence  of 
insect  and  disease-susceptible  tree 
species  such  as  grand  fir,  the  forests 
within  the  Gotchen  landscape  are  in 
poor  health  and  at  risk  of  being 
consumed  by  high  intensity,  stand- 
replacing  fires.  The  insect  problems  are 
from  an  ongoing  epidemic  infestation  of 
the  western  spruce  budworm,  a  well- 
known  forest  pest  that  has  defoliated 
extensive  areas  of  coniferous  forest 
throughout  the  Gotchen  planning  area 
and  adjacent  National  Forest  System 
and  non-federal  lands.  These  defoliated 
and  dead  trees  contribute  to  an 
increasing  fire  hazard  throughout  the 
Gotchen  landscape  and  threaten  the 
vigor,  function,  and  resiliency  of  the 
late-successional  habitat.  Northern 
spotted  owl  habitat  within  the  LSR  is 
currently  being  lost  due  to  insect  and 
disease-related  tree  mortality. 
DATES:  Comments  concerning  issues  and 
scope  of  this  analysis  should  be 
received  by  November  30,  2001 . 
ADDRESSES:  Send  comments  via  post 
mail  to  the  Gotchen  Plarming  Team, 
Mount  Adams  Ranger  District,  2455 
Highway  141,  Trout  Lake,  Washington 
98650  or  send  comments  via  e-mail  to 
r6_gpJorest®fs.fed.us  Subject:  Gotchen 
EIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
Julie  knutson  at  (509)  395-3378,  or  e- 
mail:  jcknutson@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  A  primary 
purpose  of  the  LSR  is  to  provide  habitat 
for  late-successional  forest  habitat 
dependant  species  such  as  the  northern 
spotted  owl.  The  northern  spotted  owl 
is  listed  as  a  "threatened"  species  under 
the  Endangered  Species  Act.  The  Matrix 
is  the  portion  of  the  National  Forest  that 
the  Northwest  Forest  Plan  allows  to  be 
managed  for  early  successional  habitat 
and  commodity  production,  as  well  as 
provided  connectivity  and  structural 
elements  important  to  late-successional 
species.  The  Gotchen  planning  area  is  to 
the  east  of  the  Cascades  in  an  area  that 
had  a  mosaic  of  pine  savannah  and 
closed  forest,  at  the  time  of  European 
settlement.  Today,  the  area  is  more 
uniformly  forested  and  has  supported 
up  to  six  nesting  pair  of  spotted  owls. 
Although  a  century  of  fire  suppression 
and  selective  harvest  has  led  to  the 
conditions  that  are  now  attractive  to 
spotted  owls,  these  practices 
contributed  to  development  of  an 


unstable  landscape  that  is  vulnerable  to 
defoliation  and  mortality  from  insects, 
diseases,  and  high  intensity  fires.  The 
attributes  that  make  the  area  good  late 
successional  habitat  are  the  same 
attributes  that  make  the  area  vulnerable 
to  budworm,  root  diseases,  and 
ultimately,  stand  replacement  fires. 

Several  issues  associated  the  potential 
treatments  have  been  identified  to  date: 
(1)  Mardon  skipper  butterfly:  which  is 
currently  listed  by  the  State  of 
Washington  as  an  endangered  species, 
and  is  a  candidate  species  for  federal 
listing  under  the  Endangered  Species 
Act.  Aerial  application  of  the  pesticide 
Btk  to  suppress  spruce  budworm  would 
kill  all  lepidopteron  (moths  and 
butterflies)  that  came  in  contact  with  the 
insecticide,  including  the  mardon 
skipper.  (2)  Smoke  management:  The 
Gotchen  area  is  on  the  south  slope  of 
Mt.  Adams,  immediately  adjacent  to  the 
Mt.  Adams  Wilderness  Area.  This  area 
is  a  Class  I  Airshed  where,  under  the 
Clean  Air  Act.  there  is  a  need  to  keep 
the  air  clean  and  pristine.  Prescribed 
burning  would  generate  smoke  and  has 
the  potential  to  drift  into  the  Wilderness 
area  and  degrade  the  air  quality-  (3) 
Gotchen  Roadless  Area:  Portions  of  the 
Gotchen  Roadless  Area  lie  within  the 
planning  area.  It  is  possible  that 
Silvicultural  treatment  could  be 
proposed  within  the  Roadless  Area. 

Several  scoping  notices  have  been 
sent  out  locally  over  the  past  year 
indicating  the  District's  iotent  to  plan 
and  implement  actions  in  the  Gotchen 
landscape  to  address  the  forest  health 
and  risk  concerns.  Continued  scoping 
and  public  participation  efforts  will  be 
used  by  the  interdisciplinary  planning 
team  to  Identify  new  issues,  develop 
alternatives  in  response  to  the  issues, 
and  determine  the  level  of  analysis 
needed  to  disclose  potential  biological, 
physical,  economic  and  social  impacts 
associated  with  the  project.  The  specific 
need  and  format  for  meetings  and 
workshops  will  be  determined  by  the 
comments  received  from  this  notice, 
and  responses  by  individuals  and 
organizations.  This  Notice  and 
subsequent  scoping  notices  will  satisfy 
the  requirements  under  36  CFR  800.2(d) 
for  seeking  the  views  of  the  public  on 
the  potential  effects  of  an  undertaking 
on  historic  properties.  A  web  site  will 
be  established  in  the  near  future  on  the 
Gifford  Pinchot  National  Forest  World 
Wide  Web  to  enable  interested  parties  to 
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access  project  information  directly.  The 
Forest  Service  is  seeking  information, 
comments,  and  assistance  from  other 
agencies,  organizations  or  individuals 
who  may  be  interested  in  or  affected  by 
the  proposed  project. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered:  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  4  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agencTAvill  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  expected  to  be  filed 
"with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  February  2002.  EPA 
will  publish  a  notice  of  availability  of 
the  draft  EIS  in  the  Federal  Register. 
The  comment  period  will  be  45  days 
from  the  date  the  EPA  publishes  the 
notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  {1978>.  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts,  CityofAngoon  v.  Model,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 


proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 
The  final  EIS  is  anticipated  to  be 
completed  by  July,  2002.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  on 
the  draft  EIS.  Gregory  L.  Cox,  Moimt 
Adams  District  Ranger,  is  the 
Responsible  Official.  He  will  decide, 
which,  if  any,  of  the  proposed  project 
alternatives  will  be  implemented.  His 
decision  and  reasons  for  the  decision 
will  be  documented  in  the  Record  of 
Decision,  which  will  be  subject  to  Forest 
Service  Appeal  Regidations  (36  CFR 
part  215). 

Dated:  October  30.  2001. 
Claire  Lavendel, 
Forest  Supervisor. 

IFR  Doc.  01-27778  Filed  11-5-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Grain  Inspection  Advisory 
Committee. 

Date:  December  4-5,  2001. 

Place:  Hilton  Chicago  Hotel.  720  South 
Michigan  Avenue.  Chicago,  Illinois  60605. 

Time:  7:30  a.m.-5  p.m.  on  December  4  and 
7:30  a.m.-ll:30  a.m.  on  December  5.  2001. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Grain  Inspection. 
Packers  and  Stockyards  Administration 
(CIPSA)  with  respect  to  the  implementation 
of  the  U.S.  Grain  Standards  Act  {7  U.S.C.  71 
et  seq.). 


The  agenda  includes  an  overview  of 
GIPSA's  financial  status,  a  panel  discussion 
on  the  evolving  bulk  and  value-enhanced 
commodity  markets,  and  updates  on 
biotechnology,  policies,  and  procedures,  and 
other  related  issues  concerning  the  delivery 
of  grain  inspection  and  weighing  services  to 
American  agriculture. 

Public  participation  will  be  limited  to 
written  statements,  unless  permission  is 
received  from  the  Committee  Chairman  to 
orally  address  the  Committee.  Persons,  other 
than  members,  who  wish  to  address  the 
Committee  or  submit  written  statements 
before  or  after  the  meeting,  should  contact 
the  Administrator.  GfPSA.  U.S.  Department 
of  Agriculture.  1400  Independence  Avenue, 
SW..  STOP  3601.  Washington.  DC  20250- 
3601.  telephone  (202)  720-0219  or  FAX  (202) 
205-9237. 

The  meeting  will  be  open  to  the  public. 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  or  related 
accommodation  should  contact  Marianne 
Plaus,  telephone  (202)  690-3460  or  FAX 
(202)  205-9237. 

Dated:  October  31.  2001. 
David  R.  Shlpman, 

Acting  Administrator. 

(FR  Doc.  01-27718  Filed  11-5-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-852] 

Creatine  Monohydrate  From  the 
People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
is  currently  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  creatine 
monohydrate  ttom  the  People's 
Republic  of  China.  The  period  of  review 
is  July  30, 1999  through  January  31, 
2001.  This  review  covers  imports  of 
subject  merchandise  from  one  producer/ 
exporter. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  U.S.  price  and 
normal  value. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  120  days  frxtm  the  date  of 
publication  of  this  notice. 
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EFFECTIVE  DATE:  November  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv  or  Annika  O'Hara,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4207,  (202)  482- 
3798,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  19  CFR 
part  351  (April  2001). 

Background 

On  February  4,  2000,  the  Department 
published  an  antidumping  order  on 
creatine  monohydrate  from  the  People's 
Republic  of  China  ("PRC").  See  Notice 
of  Antidumping  Duty  Order  Creatine 
Monohydrate  from  the  People's 
Republic  of  China,  65  FR  5583 
(February  4,  2000).  On  February  14, 
2001 ,  the  Department  published  in  the 
Federal  Register  an  Antidumping  or 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  10269  (February  14,  2001). 

On  February  23,  2001,  in  accordance 
with  19  CFR  351.213(b),  a 
manufacturer/exporter  of  the  subject 
merchandise,  Blue  Science  International 
Trading  (Shanghai)  Co.,  Ltd.  ("Blue 
Science"),  requested  that  the 
Department  conduct  an  administrative 
review  of  this  order.  On  March  22,  2001, 
we  published  a  notice  of  initiation  of 
this  review.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part,  66  FR  16037 
(March  22,  2001).  The  period  of  this 
review  ("POR")  is  July  30, 1999  through 
January  31.  2001. 

On  March  27,  2001,  we  issued  a 
questionnaire  to  Blue  Science.  We 
issued  a  supplemental  questionnaire  on 
July  19,  2001.  We  received  responses  to 
the  original  and  supplemental 
questionnaires  on  May  24  and  August 
24,  2001,  respectively. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
creatine  monohydrate,  which  is 
commonly  referred  to  as  "creatine."  The 
chemical  name  for  creatine 
monohydrate  is  N-(aminoiminomethyl)- 


N-methylgycine  monohydrate.  The 
Chemical  Abstracts  Service  ("CAS") 
registry  number  for  this  product  is 
6020-87-7.  Creatine  monohydrate  in  its 
pure  form  is  a  white,  tasteless,  odorless 
powder,  that  is  a  natiu-ally  occurring 
metabolite  found  in  muscle  tissue. 
Creatine  monohydrate  is  provided  for  in 
subheading  2925.20.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  and  the  CAS 
registry  number  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  review  is  dispositive. 

Separate  Rates 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in 
nonmarket  economy  ("NME")  countries 
a  single  rate  unless  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  To  establish  whether 
an  exporter  is  sufficiently  independent 
of  government  control  to  be  entitled  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588  (May  6,  1991) 
("Sparklers"),  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2, 1944)  {"Silicon  Carbide"). 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20589. 

A  de  facto  analysis  of  absence  of 
government  control  over  exports  is 
based  on  four  factors — whether  the 
respondent:  (1)  Sets  its  own  export 
prices  independent  of  the  government 
and  other  exporters:  (2)  retains  the 
proceeds  from  its  export  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  (4)  has  autonomy  bom 
the  government  regarding  the  selection 
of  management.  See  Silicon  Carbide,  59 
FR  at  22587;  see  also  Sparklers,  56  FR 
at  20589. 

In  the  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 


Creatine  Monohydrate  from  the  People's 
Republic  of  China  64  FR  71104 
(December  20, 1999)  {"LTFV 
Investigation"),  we  determined  that 
there  was  de  jure  and  de  facto  absence 
of  government  control  of  each 
company's  export  activities  and 
determined  that  each  company 
warranted  a  company-specific  dumping 
margin.  For  the  POR,  Blue  Science 
responded  to  the  Department's  request 
for  information  regarding  separate  rates. 
We  have  found  that  the  evidence  on  the 
record  is  consistent  with  the  final 
determination  in  the  LTF\^  Investigation 
and  Blue  Science  continues  to 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  its  exports,  in  accordance 
with  the  criteria  identified  in  Sparklers 
and  Silicon  Carbide. 

Export  Price 

For  U.S.  sales  made  by  Blue  Science, 
we  calculated  an  export  price,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States  prior  to  importation 
into  the  United  States  and  the  facts  did 
not  otherwise  warrant  use  of 
constructed  value  export  price. 

For  these  sales,  we  calculated  export 
price  based  on  the  price  to  unaffiliated 
purchasers. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
normal  value  ("NV")  using  a  factors-of- 
production  methodology  if:  (1)  the 
merchandise  is  exported  from  an  NME 
country;  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  ("CV") 
under  section  773(a)  of  the  Act. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous 
antidumping  cases.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices,  or 
CV  under  section  773(a)  of  the  Act.  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  The  party  in 
this  proceeding  has  not  contested  such 
treatment  in  this  review.  Therefore,  we 
treated  the  PRC  as  an  NME  country  for 
purposes  of  this  review  and  calculated 
NV  by  valuing  the  factors  of  production 
in  a  siUTOgate  country. 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
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economy  countries  that:  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
India,  Pakistan,  hidonesia,  Sri  Lanka, 
and  the  Philippines  are  countries    " 
comparable  to  the  PRC  in  terms  of 
overall  economic  development  [see 
Memorandimi  from  Jeff  May.  Director, 
Office  of  Policy,  to  Susan  Kubbach, 
Senior  Director,  AD/CVD  Enforcement, 
Office  1,  July  30,  2001).  According  to 
the  available  information  on  the  record, 
we  have  determined  that  India  is  a 
significant  producer  of  comparable 
merchandise.  Although  we  have  no 
information  to  indicate  that  India 
produces  creatine,  it  does  produce  other 
products  within  the  same  customs 
heading,  and  it  produces  other  fine 
chemicals  with  nutritional 
characteristics.  Accordingly,  we  have 
calculated  NV  using  Indian  values  for 
the  PRC  producer's  factors  of 
production.  We  have  obtained  and 
relied  upon  publicly  available 
information  wherever  possible. 

Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
creatine  for  Blue  Science  during  the 
POR.  To  calculate  NV,  the  reported  unit 
factor  quantities  were  multiplied  by 
publicly  available  Indian  values. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  the 
distances  reported,  we  added  to  Indian 
CIF  siuTogate  values  a  surrogate  freight 
cost  using  the  reported  distances  from 
the  PRC  port  to  the  PRC  factory,  or  from 
the  domestic  supplier  to  the  factory. 
This  adjustment  is  in  accordance  with 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit's  ("CAPC")  decision 
in  Sigma  Corp.  v.  United  States,  117  F. 
3d  1401. 1807-1908  (Fed.  Cir.  1997). 
For  those  values  not  contemporaneous 
with  the  POR  and  quoted  in  a  foreign 
ciurency,  we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

Many  of  the  inputs  in  the  production 
of  creatine  are  considered  business 
proprietary  data  by  the  respondent.  Due 
to  the  proprietary  nature  of  this  data,  we 
are  unable  to  discuss  many  of  the  inputs 
in  this  preliminary  results  notice.  For  a 
complete  analysis  of  surrogate  values, 
see  the  memorandum  from  the  Team  to 
the  file  ("Factors  of  Production 


Memorandum"),  dated  October  31, 
2001. 

We  valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3). 

Consistent  with  our  approach  in 
Manganese  Metal  from  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  66  FR  15076  (March  15.  2001) 
["Manganese  Metal"),  we  calculated  oui 
surrogate  value  for  electricity  based  on 
electricity  rate  data  from  the  Energy 
Data  Directory  Sr  Yearbook,  (1999/2000) 
published  by  Tata  Energy  Research 
Institute.  We  based  the  value  of  diesel 
on  prices  reported  by  the  International 
Energy  Agency  ("lEA").  1st  quarter 
2000. 

We  based  our  calculation  of  factory 
overhead.  SG&A.  and  profit  on  the 
financial  statements  of  Sanderson 
Industries,  Ltd.  ("Sanderson"),  an 
Indian  chemical  producer.  The  products 
produced  by  Sanderson  appear  to  be 
manufactured  using  bulk  chemical 
processes,  similar  to  the  processes  used 
by  the  PRC  creatine  producers.  These 
were  the  same  values  used  in  the  LTFV 
Investigation. 

To  value  truck  freight  rates,  we  used 
a  2000  rate  from  a  quote  from  an  Indian 
trucking  company. 

For  packing  materials  we  used  import 
values  ftova  the  Monthly  Foreign  Trade 
Statistics  of  India;  Volume  II  Imports. 

Preliminary  Results  of  the  Review 

We  preliminarily  find  the  weighted 
average  dumping  margin  for  Blue 
Science  for  the  period  July  30, 1999. 
through  January  31.  2001  to  be  8.13 
percent. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  tbe  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held 
approximately  44  days  after  the  date  of 
publication  of  this  notice,  or  the  first 
working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication  of  this 
notice.  Rebuttal  briefs  and  rebuttals  to 
written  comments,  which  must  be 
limited  to  issues  raised  in  such  briefs  or 
conmients,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication. 
Parties  who  submit  argimients  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  (2)  a  brief 
simimary  of  the  argument,  and  (3)  a 
table  of  authorities.  The  Department 
will  issue  a  notice  of  final  residts  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments,  within  120 


days  of  publication  of  these  preliminary 
results. 

Assessment  Rates 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 
results  of  this  administrative  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  [i.e.,  at  or  above  0.5  percent), 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service  to  assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculate  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  duties  due  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer. 

Cash  Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
the  company  included  in  this 
administrative  review,  we  divided  the 
total  dumping  margins  for  the  company 
by  the  total  net  value  of  the  company's 
sales  during  the  review  period. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  creatine  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Blue  Science  will 
be  the  rate  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  a  company  previously  found  to  be 
entitled  to  a  separate  rate  and  for  which 
no  review  was  requested,  the  cash 
deposit  rate  will  be  the  rate  established 
in  the  most  recent  review  of  that 
company;  (3)  the  cash  deposit  rate  for 
all  other  PRC  exporters  will  be  153.70 
percent,  the  PRC-wide  rate  established 
in  the  LTFV  investigation;  and  (4)  the 
cash  deposit  rate  for  a  non-PRC  exporter 
of  subject  merchandise  from  the  PRC 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  cash 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  resiilts  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
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the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  October  31.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  01-27857  Filed  11-5-01:  8:45  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Interrtationai  Trade  Administration 

[A-485-803] 

Cut-to-l.ength  Carbon  Stael  Plate  From 
Romania;  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  Rescission  of  the 
Antidumping  Duty  Administrative 
Review. 

summary:  On  October  1,  2001,  in 
response  to  a  request  made  by  Sidex 
S.A.  (Sidex),  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  initiation  of  antidumping  duty 
administrative  review  of  cut-to-length 
carbon  steel  plate  from  Romania,  for  the 
period  August  1.  2000  through  July  31, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1.  2001). 
Because  Sidex  has  timely  withdrawn 
the  only  request  for  review,  the 
Department  is  rescinding  this  review  in 
accordance  vnth  19  CFR  351.213(d)(1). 

EFFECTIVE  DATE:  November  6.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  Robert  James,  Enforcement 
Group  III,  Office  8,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  482-2924  and  (202) 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1. 
1995.  the  effective  date  of  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (2001). 

Background 

On  August  19. 1993  the  Department 
published  the  antidumping  duty  order 
on  cut-to-length  carbon  steel  plate  from 
Romania.  See  Antidumping  Duty  Order: 
Certain  Cut-to-Lengtb  Carbon  Steel  Plate 
from  Romania,  58  FR  44167  (August  19. 
1993).  On  August  1.  2001.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  of  the  antidumping  duty  order 
for  the  period  August  1 .  2000  through 
July  31.  2001.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  39729  (August  1.  2001).  On  August 
31.  2001,  Sidex,  a  producer  of  the 
subject  merchandise,  requested  that  the 
Department  conduct  an  administrative 

review  for  the  period  August  1 ,  2000  .^ 

through  July  31,  2001.  There  were  no 
other  requests  for  review.  On  October  1, 
2001 ,  the  Department  published  a  notice 
of  initiation  of  antidumping  duty 
administrative  review  of  cut-to-length 
carbon  steel  plate  from  Romania,  in 
accordance  with  19  CFR 
351.221(c)(l)(i).  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  66  FR  49924 
(October  1,  2001).  On  October  10,  2001, 
Sidex  withdrew  its  request  for  review. 

Rescission  of  Review 

The  Department's  regulations  provide 
that  the  Department  will  rescind  an 
administrative  review  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  Sidex's  withdrawal  of 
their  request  for  review  was  within  the 
90-day  time  limit.  As  a  result  of  the 
withdrawal  of  the  request  for  review 
and  because  the  Department  received  no 
other  requests  for  review,  the 
Department  is  rescinding  the 
administrative  review  for  the  period 
August  1.  2000  through  July  31.  2001. 
and  will  issue  appropriate  assessment 
instructions  to  the  U.S.  Customs 
Service. 


This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  19  CFR 
351.213(d)(4)  and  sections  751(a)(1)  and 
777(i)(l )  of  the  Tariff  Act. 

Dated:  October  30.  2001. 
Edward  C.  Yang. 

Acting  Deputy  Assistant  Secretary.  AD/C\'D 
Enforcement  Group  HI. 
|FR  Doc.  01-27858  Filed  11-5-01;  8:45  ami 
BILLING  COOE  3S10-O5-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-557-805] 

Extruded  Rubber  Thread  From 
Malaysia;  Preliminary  Results  of 
Antidumping  Duty  Administrath^e 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on 
extruded  rubber  thread  from  Malaysia. 
This  review  covers  three  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  (Filati  Lastex  Sdn. 
Bhd.,  Heveafil  Sdn.  Bhd./Filmax  Sdn. 
Bhd.,  Inc.,  and  Rubberflex  Sdn.  Bhd). 
This  is  the  eighth  period  of  review, 
covering  October  1.  1999,  through 
September  30,  2000. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  by  each  of  the  three 
companies  subject  to  this  review.  If 
these  preliminary  results  are  adopted  in 
the  final  results  of  this  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  wish  to  submit  comments 
in  this  proceeding  are  requested  to 
submit  with  each  argument;  (1)  a 
statement  of  the  issue:  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  November  6,  2001 
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FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement,  Office  2,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0656  or  (202)  482- 
3874,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2000). 
SUPPLEMENTARY  INFORMATION: 


be 


Background 

On  October  20,  2000.  the  department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  (65  FR 
63057). 

In  accordance  with  19  CFR 
351.213(b)(1),  on  October  27,  2000,  the 
petitioner.  North  American  Rubber 
Thread,  requested  an  administrative 
review  of  the  antidumping  order 
covering  the  period  October  1,  1999, 
through  September  30,  2000,  for  the 
following  producers  and  exporters  of 
extruded  rubber  thread:  Filati  Lastex 
Sdn.  Bhd.  (Filati),  Heveafil  Sdn.  Bhd./ 
Filmax  Sdn.  Bhd.  (Heveafil),  and 
Rubberflex  Sdn.  Bhd.  (Rubberflex). 

On  November  22,  2000,  the 
Department  initiated  an  administrative 
review  for  Filati,  Heveafil,  and 
Rubberflex  (65  FR  71299).  The 
Department  also  issued  questionnaires 
to  each  of  these  companies  in 
November. 

In  March  2001 ,  we  received  responses 
from  Filati,  Heveafil,  and  Rubberflex. 

In  May  and  June  2001,  we  issued 
supplemental  questionnaires  to  Filati, 
Heveafil,  and  Rubberflex.  We  received 
responses  to  these  supplemental 
questionnaires  in  July  and  August  2001. 

In  August  2001 ,  we  conducted 
verification  of  Filati's  U.S.  branch,  Filati 
Lastex  Elastofibre  (Filati  USA). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 


0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classifiable 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Period  of  Review 

The  period  of  review  (FOR)  is  October 
1.  1999,  through  September  30,  2000. 

Normal  Value  Comparisons 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Malaysia  to 
the  United  States  were  made  at  less  than 
normal  value  (NV),  we  compared  the 
constructed  export  price  (CEP)  to  the 
NV  for  all  three  respondents,  as 
specified  in  the  "Export  Price  and 
Constructed  Export  Price"  and  "Normal 
Value"  sections  of  this  notice,  below. 
We  also  compared  the  export  price  (EP) 
to  the  NV  for  Rubberflex,  as  specified  in 
those  sections. 

When  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  (i.e.,  sales 
within  the  contemporaneous  window 
which  passed  the  cost  test),  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade,  based  on  the 
characteristics  listed  in  sections  B  and 
C  of  our  antidumping  questionnaire,  or 
constructed  value  (CV),  as  appropriate. 

Level  of  Trade  and  CEP  OfiEset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  EP  or  CEP.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  comparison  market  or, 
when  NV  is  based  on  CV,  that  of  the 
sales  from  which  we  derive  selling, 
general  and  administrative  expenses 
(SG&A)  and  profit.  For  EP.  the  U.S.  level 
of  trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 


sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level  of  trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (Nov.  19,  1997). 

Filati,  Heveafil,  and  Rubberflex 
claimed  that  they  made  home  market 
sales  at  only  one  level  of  trade  (i.e.,  sales 
to  original  equipment  manufacturers). 
Because  each  of  these  respondents 
performed  the  same  selling  activities  for 
sales  to  all  customers  in  the  home 
market,  we  determined  that  all  home 
market  sales  by  each  of  these  companies 
were  at  the  same  level  of  trade. 

The  respondents  made  CEP  sales 
during  the  POR.  In  order  to  determine 
whether  NV  was  established  at  a  level 
of  trade  which  constituted  a  more 
advanced  stage  of  distribution  than  the 
level  of  trade  of  the  CEP  for  these 
companies,  we  compared  the  selling 
functions  performed  for  home  market 
sales  with  those  performed  with  respect 
to  the  CEP  transaction,  which  excludes 
economic  activities  occurring  in  the 
United  States.  We  found  that  all  of  the 
respondents  performed  essentially  the 
same  selling  functions  in  their  sales 
offices  in  Malaysia  for  both  home 
market  and  U.S.  sales.  Therefore,  the 
respondents'  sales  in  Malaysia  were  not 
at  a  more  advanced  stage  of  marketing 
and  distribution  than  the  constructed 
U.S.  level  of  trade,  which  represents  a 
F.O.B.  foreign  port  price  after  the 
deduction  of  expenses  associated  with 
U.S.  selling  activities.  Because  we  find 
that  no  difference  in  level  of  trade  exists 
between  markets,  we  have  not  granted  a 
CEP  offset  to  Filati,  Heveafil,  or 
Rubberflex. 

In  addition,  Rubberflex  made  EP  sales 
during  the  POR.  We  compared  the 
selling  functions  performed  for  its  home 
market  and  EP  transactions  in  order  to 
determine  whether  a  level  of  trade 
adjustment  is  warranted.  We  found  that 
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Rubberflex  performed  essentially  the 
same  selling  functions  for  its  U.S.  and 
home  market  sales  and  that,  therefore, 
no  level  of  trade  adjustment  is 
warranted  for  it. 

For  further  discussion,  see  the 
Concurrence  Memorandum  dated 
October  31,2001. 

Export  Price  and  Constructed  Export 
Price 

For  Filati  and  Heveafil,  we  based  the 
U.S.  price  on  CEP  where  sales  to  the 
unaffiliated  purchaser  took  place  after 
importation  into  the  United  States,  in 
accordance  with  section  772(b)  of  the 
Act.  We  also  based  U.S.  price  on  CEP  for 
Filati  and  Heveafil  where  the 
merchandise  was  shipped  directly  to 
certain  unaffiliated  customers  because 
we  found  that  title  passed  from  the  U.S. 
affiliates  of  the  respondents  to  the  first 
unaffiliated  U.S.  customer  after 
importation  by  the  U.S.  affiliate  into  the 
United  States. 

For  Rubberflex,  we  based  the  U.S. 
price  on  EP,  in  accordance  with  section 
772(a)  of  the  Act,  when  the  subject 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  we 
based  the  U.S.  price  on  CEP  where  sales 
to  the  unaffiliated  purchaser  took  place 
after  importation  into  the  United  States, 
in  accordance  with  section  772(b)  of  the 
Act. 

A.  Filati 

We  calculated  CEP  based  on  the 
starting  price  to  the  first  unaffiliated 
purchaser  in  the  United  States.  In 
accordance  with  section  772(c)(1)(B)  of 
the  Act,  we  added  an  amount  for 
uncollected  import  duties  in  Malaysia. 
We  made  deductions  from  the  starting 
price,  where  appropriate,  for  discounts.' 
In  addition,  where  appropriate,  we 
made  deductions  for  foreign  inland 
freight,  foreign  brokerage  and  handling 
expenses,  ocean  freight,  marine 
insurance,  U.S.  customs  duty,  U.S. 
brokerage  and  handling  expenses,  U.S. 
inland  freight,  and  U.S.  warehousing 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  made  additional  deductions  from 
CEP,  where  appropriate,  for 
commissions,  credit  expenses,  and  U.S. 
indirect  selling  expenses,  including  U.S. 
inventory  carrying  costs,  in  accordance 
with  section  772(d)(1)  of  the  Act.  For 
those  U.S.  sales  for  which  Filati  did  not 
report  a  date  of  payment,  we  have  used 
the  signature  date  of  these  preliminary 
results  [i.e.,  October  31,  2001)  as  the 


'  We  reclassined  credits  related  to  quality 
problems  from  rebates  to  discounts  because  the 
customer  paid  Filati  the  invoice  value  less  the 
credit  amount. 


date  of  payment  and  calculated  credit 
expenses  accordingly. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Filati  and  its  affiliate  on  their  sales 
of  the  subject  merchandise  in  the  United 
States  and  the  foreign  like  product  in 
the  home  market  and  the  profit 
associated  with  those  sales. 

B.  Heveafil 

We  calculated  CEP  based  on  the 
starting  price  to  the  first  unaffiliated 
customer  in  the  United  States.  In 
accordance  with  section  772(c)(1)(B)  of 
the  Act,  we  added  an  amount  for 
uncollected  import  duties  in  Malaysia. 
We  made  deductions  for  foreign  inland 
freight,  foreign  brokerage  and  handling 
expenses,  ocean  freight,  marine 
insurance,  U.S.  customs  duty,  U.S. 
brokerage  and  handling  expenses,  U.S. 
inland  freight,  and  U.S.  warehousing 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  We  disallowed 
the  revenue  earned  on  the  sale  of  a 
building  as  an  offset  to  warehousing 
expenses  and  recalculated  warehousing 
expenses  accordingly. 

We  made  additional  deductions  to 
CEP,  where  appropriate,  for  credit 
expenses  and  U.S.  indirect  selling 
expenses,  including  U.S.  inventory 
carrying  costs,  in  accordance  with 
section  772(d)(1)  of  the  Act.  We 
disallowed  the  full  amount  of  revenue 
earned  on  the  sale  of  a  building  as  an 
offset  to  indirect  selling  expenses. 
Rather,  we  recalculated  these  expenses 
to  allow  an  offset  only  in  the  amount  of 
the  gain  on  the  building. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Heveafil  and  its  affiliate  on  their 
sales  of  the  subject  merchandise  in  the 
United  States  and  the  foreign  like 
product  in  the  home  market  and  the 
profit  associated  with  those  sales. 

C.  Rubberflex 

We  based  EP  or  CEP,  as  appropriate, 
on  the  starting  price  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  made  deductions  from  the 
starting  price,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage 
and  handling  expenses,  ocean  freight, 
marine  insurance,  U.S.  customs  duty, 
and  U.S.  inland  freight  in  accordance 
with  section  772(c)(2)(A)  of  the  Act.  In 
addition,  we  made  deductions  from  the 


starting  price  for  Malaysian  export  taxes 
in  accordance  with  section  772(c)(2)(B) 
of  the  Act. 

We  made  additional  deductions  to 
CEP,  where  appropriate,  for  credit 
expenses  and  U.S.  indirect  selling 
expenses,  including  U.S.  inventory 
carrying  costs  and  U.S.  warehousing 
expenses  related  to  returned 
merchandise,  in  accordance  with 
section  772(d)(1)  of  the  Act.  For  those 
U.S.  sales  for  which  Rubberflex  did  not 
report  a  date  of  payment,  we  have  used 
the  signature  date  of  these  preliminary 
results  [i.e.,  October  31,  2001)  as  the 
date  of  payment  and  calculated  credit 
expenses  accordinglv. 

Pursuant  to  section  772(d)(3)  of  the 
Act,  we  further  reduced  the  starting 
price  by  an  amount  for  profit  to  arrive 
at  CEP.  In  accordance  with  section 
772(f)  of  the  Act,  we  calculated  the  CEP 
profit  rate  using  the  expenses  incurred 
by  Rubberflex  and  its  affiliate  on  their 
sales  of  the  subject  merchandise  in  the 
United  States  and  the  foreign  like 
product  in  the  home  market  and  the 
profit  associated  with  those  sales. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of  each 
respondent's  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(C)  of 
the  Act.  Based  on  this  comparison,  we 
determined  that  each  respondent  had  a 
viable  home  market  during  the  POR. 
Consequently,  we  based  NV  on  home 
market  sales. 

Pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act,  there  were  reasonable  grounds 
to  believe  or  suspect  that  Filati. 
Heveafil,  and  Rubberflex  had  made 
home  market  sales  at  prices  below  their 
costs  of  production  (COPs)  in  this 
review  because  the  Department  had 
disregarded  sales  below  the  COP  for 
these  companies  in  the  most  recent 
administrative  review.  See  Extruded 
Rubber  Thread  From  Malaysia:  Final 
Results  of  Antidumping  Dut}' 
Administrative  Review.  65  FR  6140. 
6143  (Feb.  8.  2000).  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  the  respondents 
made  home  market  sales  during  the  POR 
at  prices  below  their  respective  COPs. 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  SG&A 
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and  packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act. 

We  compared  the  COP  figures  to 
home  market  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  discounts,  rebates, 
and  packing  costs. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  in  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Piu-suant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  below 
the  COP.  we  found  that  sales  of  that 
model  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  (as  defined  in  section 
773(b)(2)(B)  of  the  Act),  in  accordance 
with  section  773(b)(2)(C)(i)  of  the  Act.  In 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales.  Where  all  sales  of 
a  specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product. 

We  found  that,  for  certain  models  of 
extruded  rubber  thread,  more  than  20 
percent  of  each  respondent's  home 
hiarket  sales  within  an  extended  period 
of  time  were  at  prices  less  than  COP. 
Further,  the  prices  did  not  provide  for 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We  therefore  disregarded 
the  below-cost  sales  and  used  the 
remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act.  For  those 
U.S.  sales  of  extruded  rubber  thread  for 
which  there  were  no  comparable  home 
market  sales  in  the  ordinary  course  of 
trade,  we  compared  EP  or  CEP,  as 
appropriate,  to  CV,  in  accordance  with 
section  773(a)(4)  of  the  Act. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  each  respondent's  cost  of 


materials,  fabrication,  SG&A,  profit,  and 
U.S.  packing  costs.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  foreign  country. 

Company-specific  calculations  are 
discussed  below. 

A.  Filati 

Where  NV  was  based  on  home  market 
sales,  we  based  NV  on  the  starting  price 
to  unaffiliated  customers.  For  all  price- 
to-price  comparisons,  we  made 
deductions  from  the  starting  price  for 
rebates,  where  appropriate.  We  also 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  pursuant  to 
section  773(a)(6)(B)  of  the  Act.  Pursuant 
to  section  773(a)(6)(C)(iii)  of  the  Act,  we 
also  made  deductions  for  home  market 
credit  expenses  and  bank  charges.  For 
those  home  market  sales  for  which  Filati 
did  not  report  a  date  of  payment,  we 
have  used  the  signature  date  of  these 
preliminary  results  (i.e.,  October  31, 
2001)  as  the  date  of  payment  and 
calculated  credit  expenses  accordingly. 
Where  applicable,  in  accordance  with 
19  CFR  351.410(e),  we  offset  any 
commission  paid  on  a  U.S.  sale  by 
reducing  the  NV  by  the  amount  of  home 
market  indirect  selling  expenses,  up  to 
the  amount  of  the  U.S.  commission. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act.  Where 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

For  CV-to-CEP  comparisons,  we  made 
an  adjustment,  where  appropriate,  for 
differences  in  credit  expenses,  in 
accordance  with  sections 
773(a)(6)(C)(iii)  and  773(a)(8)  of  the  Act. 
Where  applicable,  in  accordance  with 
19  CFR  351.410(e),  we  offset  any 
commission  paid  on  a  U.S.  sale  by 
reducing  the  NV  by  the  amount  of  home 
market  indirect  selling  expenses,  up  to 
the  amount  of  the  U.S.  commission. 

B.  Heveafil 

In  all  instances,  NV  for  Heveafil  was 
based  on  home  market  sales. 
Accordingly,  we  based  NV  on  the 
starting  price  to  unaffiliated  customers. 
We  made  deductions  for  foreign  inland 
fi'eight  and  foreign  inland  insurance, 
pursuant  to  section  773(a)(6)(B)  of  the 
Act.  Pursuant  to  section  773(a)(6)(C){iii) 


of  the  Act,  we  also  made  deductions  for 
home  market  credit  expenses. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act.  Where 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(c)(ii)  of  the  Act  and  19 
CFR  351.411. 

C.  Rubberflex 

In  all  instances,  NV  for  Rubberflex 
was  based  on  home  market  sales. 
Accordingly,  we  based  NV  on  the 
starting  price  to  unaffiliated  customers. 
For  all  price-to-price  comparisons,  we 
made  deductions  from  the  starting  price 
for  discounts,^  where  appropriate.  We 
also  made  deductions  from  the  starting 
price  for  foreign  inland  freight  expenses, 
pursuant  to  section  773(a)(6)(B)  of  the 
Act.  Rubberflex  failed  to  report  foreign 
inland  freight  expenses  on  certain  sales 
delivered  using  its  own  trucks.  Because 
Rubberflex  failed  to  provide  the 
requested  information,  pursuant  to 
section  776(a)(2)(B)  of  the  Act,  as  facts 
available,  we  have  used  the  lowest  third 
party  inland  freight  expense  reported  in 
the  home  market  for  the  freight  expense 
on  these  transactions. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act,  we  made  circimistance-of-sale 
adjustments  for  differences  in  credit 
expenses. 

In  addition,  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)  of  the  Act.  Where 
appropriate,  we  made  adjustments  to 
NV  to  account  for  differences  in 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Section  773A  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 


''  We  reclassified  credits  related  to  quality 
problems  ftom  rebates  to  discounts  because  the 
customer  paid  Rubberflex  the  invoice  value  less  the 
credit  amount. 
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days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 

Preliminary  Results  of  Review 

As  a  result  of  oiu  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
October  1, 1999,  through  September  30, 
2000: 


Manufacturer/exporter 

Percent 
margin 

Filati  Lastex  Sdn.  Bhd 

Heveafil  Sdn.  Bhd./Filmax  Sdn. 
Bhd 

18.66 
0.83 

Rubbetflex  Sdn.  Bhd 

0.00 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  the  publication.  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  date  rebuttal  briefs  are  filed. 
Interested  parties  may  submit  case  briefs 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  pf 
issues  raised  in  any  such  case  briefs, 
within  120  days  of  the  publication  of 
these  preliminary  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  calculate 
importer-specific  assessment  rates  based 
on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  those  sales,  where  available. 
Where  the  entered  value  is  not 
available,  we  calculate  a  quantity-based 
assessment  rate.  These  rates  will  be 
assessed  imiformly  on  all  entries  of 
particular  importers  made  during  the 
POR.  Pursuant  to  19  CFR  351.106(c)(2). 
we  will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  all  entries  for  any  importer  for 
whom  the  assessment  rate  is  de  minimis 
(i.e.,  less  than  0.50  percent  of  entered 
value).  The  Etopartment  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  extruded  rubber  thread 
from  Malaysia  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  for  by  section  7,5 1(a)(1)  of  the 
Act:  (1)  the  cash  deposit  rates  for  Filati, 
Heveafil,  and  Rubberflex  will  be  the 
rates  established  in  the  final  results  of 
this  review,  except  if  the  rate  is  less 
than  0.50  percent  and,  therefore,  de 
minimis  within  the  meaning  of  19  CFR 
351.106,  the  cash  deposit  will  be  zero; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
feir-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manuficturers 
or  exporters  will  continue  to  be  15.16 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(0 
to  file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbiu-sement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  This  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(1)  of  the  Act  and 
777{iKl)  of  the  Act. 

Dated:  October  31,  2001. 
Faryar  Shirzad, 

Assistant  Secretary,  for  Import 

Administration. 

[PR  Doc.  01-27856  Filed  11-5-01;  8:45  am) 

BHJJNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-806] 

Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
New  Shipper  Review:  Natural  Bristle 
Paintbrushes  and  Brush  Heads  From 
the  People's  Republic  of  China 

EFFECTIVE  DATE:  November  6,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Gannon  Office  of  AD/CVD 
Enforcement  VII,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  EX:  20230; 
telephone:  (202)  482-0162. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  ciurent 
regulations,  codified  at  19  CFR  part  351 
(2000). 

Background 

In  accordance  with  19  CFR 
351.213(b)(2),  the  Department  received  a 
timely  request  fet>m  petitioner,  Paint 
Applicator  Division  of  the  American 
Brush  Manufacturers  Association  (Paint 
Applicator  Division),  that  we  conduct 
an  administrative  review  of  the  sales  of 
Hebei  Founder  Import  &  Export 
Company  (Founder)  and  Hunan 
Provincial  Native  Products  Import  & 
Export  Corp.  (Hunan).  On  March  22, 
2001,  the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  paintbrush 
heads  for  the  period  of  review  (POR)  of 
February  1,  2000  through  January  31, 
2001  for  Founder  and  Hunan.  On 
September  6,  2001,  the  Department 
rescinded  the  administrative  review 
with  respect  to  Founder  because  it  did 
not  sell,  ship,  or  enter  the  subject 
merchandise  during  the  POR.  See 
Natural  Bristle  Paintbrushes  and  Brush 
Heads  from  the  People's  Republic  of 
China:  Notice  of  Rescission  in  Part  of 
Antidumping  Duty  Administrative 
Review,  66  FR  47450  (September  12. 
2001). 

Extension  of  Time  Limit  for  Preliminary 
Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  preliminary  results  within 
the  statutory  time  limit  of  245  days  from 
the  date  on  which  the  review  was 
initiated.  The  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  preliminary  results  of  this 
review  for  Hunan  within  the  time  limits 
mandated  bv  section  751(a)(3)(A)  of  the 
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Act  and  section  351.213(h)(1)  of  the 
Department's  regulations  because 
certain  complex  issues  need  to  be 
examined,  including  the  terms  of 
Hunan's  business  relationship  with  its 
supplier  and  whether  Hunan's  single 
sale  diuing  the  POR  was  a  sample  sale. 
Therefore,  in  accordance  with  these 
sections,  the  Department  is  extending 
the  time  limits  for  the  preliminary 
results  by  120  days,  until  no  later  than 
Februan,'  28.  2002.  The  final  results 
continue  to  be  due  120  days  after  the 
publication  of  the  preliminary  results. 

Dated:  October  23.  2001. 
Edward  C.  Yang, 
Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  01-27853  Filed  11-5-01;  8:45  am) 

BILUNG  CODE  3S1(M)S-P 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-1 22-838] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Softwood  Lumber  Products 
From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Constance  Handley. 
Office  5,  AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0650  or  (202)  482- 
063 1 ,  respectively.  I 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (April  2001).     I 

Preliminary  Determination    ' 

We  preliminarily  determine  that 
certain  softwood  lumber  products  from 
Canada  are  being  sold,  or  are  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 


are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
April  23,  2001.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigation: 
Certain  Softwood  Lumber  Products 
From  Canada.  66  FR  21328,  April  30, 
2001  [Initiation  Notice).  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred: 

On  May  18,  2001,  the  United  States 
International  Trade  Commission  (the 
ITC)  preliminarily  determined  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injiuy  by 
reason  of  imports  from  Canada  of 
softwood  lumber. 

From  the  outset  of  this  investigation, 
the  Department  has  recognized  that 
there  is  a  large  number  of  softwood 
lumber  producers  in  Canada,  who  sell  a 
myriad  of  different  products  through 
hundreds  of  thousands  of  individual 
transactions.  The  Department  has 
sought  to  work  with  interested  parties  to 
appropriately  limit  the  data  reporting 
requirements,  so  as  to  make  the 
proceeding  more  manageable  for  all 
concerned. 

Accordingly,  on  April  25,  2001,  in 
advance  of  issuing  antidumping 
questionnaires,  the  Department  issued  a 
letter  to  interested  parties,  including  the 
petitioners '  and  the  15  largest  known 
producers/exporters  of  softwood  lumber 
from  Canada,  soliciting  comments  on 
issues  of  respondent  selection,  fair  value 
comparison  methodology,  and  possible 
limitation  of  reporting  of  sales  and  cost 
data.  We  received  comments  fi'om  the 
interested  parties  on  May  2,  2001,  and 
rebuttal  comments  on  May  8.  2001. 

Upon  consideration  of  the  conunents 
received  with  respect  to  respondent 
selection,  on  May  25,  2001,  the 
Department  selected  as  mandatory 
respondents  the  six  largest  producers/ 
exporters  of  subject  merchandise: 
Abitibi-Consolidated  Inc.  (Abitibi); 
Canfor  Corporation  (Canfor);  Slocan 
Forest  Products  Ltd.  (Slocan);  Tembec 
Inc.  (Tembec);  West  Fraser  Timber  Co. 
Ltd.  (West  Fraser),  and  Weyerhaeuser 
Company  (Weyerhaeuser).  The 
Department  concluded  also  that,  due  to 
the  vast  workload  entailed  by  the 
investigation  of  these  six  companies,  it 
would  not  be  able  to  examine  volimtary 
respondents.  See  Selection  of 
Respondents,  below. 


On  May  25,  2001,  the  Department 
issued  an  antidumping  questionnaire  to 
the  selected  respondents.^  In  view  of  the 
large  number  of  transactions  involved, 
the  Department  instructed  respondents 
to  limit  the  reporting  of  U.S.  and  home 
market  sales  to  identical  products  sold 
in  both  markets,  provided  that  such 
products  accounted  for  at  least  33 
percent  of  all  merchandise  sold  to  the 
United  States  during  the  period  of 
investigation. 

On  June  7,  2001,  the  Department  was 
contacted  by  Abitibi,  who  inquired 
whether  the  Department  would  consider 
further  limiting  the  reporting 
requirements  to  certain  major  product 
groups.  The  Department  agreed  to 
consider  such  a  proposal,  provided  that 
there  was  unanimous  agreement  among 
the  interested  parties.  On  June  19,  2001, 
the  six  mandatory  respondents  agreed  to 
limit  the  reporting  of  sales  and  costs  to 
specific  products.  On  June  20,  2001,  the 
petitioners  submitted  a  letter  proposing 
that  the  Department  adopt  the  proposal 
set  forth  by  the  mandatory  respondents. 
See  Product  Comparisons,  below.  The 
Department  agreed  to  this  proposal. 

'Throughout  June  and  July  2001, 
several  meetings  were  held  with  counsel 
for  the  six  mandatory  respondents  and 
the  petitioners,  to  discuss  a  number  of 
company-specific  reporting  issues, 
which  resulted  in  the  Department 
agreeing  to  exclude  certain  additional 
sales  from  the  reporting  requirements. 
These  meetings  are  described  in 
memoranda  placed  in  the  official  file. 
See,  e.g.,  Memorandum  from  the  Team 
to  the  File  (June  15,  2001)  and 
Memorandum  from  the  Team  to  the  File 
(July  10.  2001). 

Tne  respondents  submitted  their 
initial  responses  to  the  antidumping 
questionnaire  in  late  June  2001.  After 
analyzing  these  responses,  we  issued 
supplemental  questionnaires  to  the 
respondents  to  clarify  or  correct  the 
initial  questionnaire  responses.  We 
received  timely  responses  to  these 
questioimaires. 

On  August  9,  2001,  we  requested  that 
interested  parties  submit  comments  on 
the  appropriateness  and  feasibility  of 
matchiiig  sales  of  U.S.  merchandise  to 
home  market  sales  of  similar 


'  The  petitioners  are  the  coalition  for  Fair  Lumber 
Imports  Executive  Committee:  the  United 
Brotherhood  of  Carpenters  and  Joiners;  and  the 
Paper.  Allied-Industrial.  Chemical  and  Energy 
Workers  International  Union. 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  of  the  foreign  like  product  and  the 
constructed  value  of  the  merchandise  under 
investigation. 
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merchandise,  in  the  event  that  all  home 
market  sales  of  the  identical  comparison 
merchandise  were  foimd  to  be  sold  at 
below  the  cost  of  production  and 
disregarded.  Each  of  the  mandatory 
respondents  stated  that  the  Department 
must  attempt  to  compare  U.S.  sales  to 
home  market  sales  of  similar  products 
before  resorting  to  constructed  value. 
See  Product  Comparisons,  below.  The 
petitioners  argued  that  the  Department 
should  only  make  identical 
comparisons. 

Postponement  of  Final  Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
edter  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accoimt  for  a  significant  proportion  of 
exports  of  the  subject  merchandise. 
Section  351.210(e)(2)  of  the 
Department's  regulations  requires  that 
exporters  requesting  postponement  of 
the  final  determination  must  also 
request  an  extension  of  the  provisional 
measures  referred  to  in  section  733(d)  of 
the  Act  from  a  four-month  period  imtil 
not  more  than  six  months.  We  received 
requests  to  postpone  the  final 
determination  from  Canfor,  Slocan, 
Tembec,  West  Fraser,  and 
Weyerhaeuser.  In  their  requests,  the 
respondents  consented  to  the  extension 
of  provisional  measures  to  no  longer 
than  six  months.  Since  this  preliminary 
determination  is  affirmative,  the  request 
for  postponement  is  made  by  exporters 
who  account  for  a  significant  proportion 
of  exports  of  the  subject  merchandise, 
and  there  is  no  compelling  reason  to 
deny  the  respondents'  request,  we  have 
extended  the  deadline  for  issuance  of 
the  final  determination  imtil  the  135th 
day  after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register. 

Period  oflnvestigation 

The  period  of  investigation  (POI)  is 
April  1,  2000,  through  March  31,  2001. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
filing  of  the  petition  (i.e.,  April  2,  2001). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  softwood  lumber, 
flooring  and  siding  (softwood  lumber 
products).  Softwood  lumber  products 
include  all  products  classified  under 
headings  4407.1000,  4409.1010, 
4409.1090,  and  4409.1020,  respectively, 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  and  any 


softwood  lumber,  flooring  and  siding 
described  below.  These  softwood 
lumber  products  include: 

(1)  coniferous  wood,  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  finger-jointed,  of 
a  thickness  exceeding  six  millimeters; 

(2)  coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled]  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed; 

(3)  other  coniferous  wood  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces 
(other  than  wood  mouldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

(4)  coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbeted, 
chamfered,  V-jointed,  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  the  written 
description  of  the  merchandise  imder 
investigation  is  dispositive. 

Scope  Issues 

In  the  Initiation  Notice,  we  invited  all 
interested  parties  to  raise  issues  and 
comment  regarding  the  product 
coverage  under  the  scope  of  this 
investigation.  We  received  nimierous 
comments,  including  scope  clarification 
requests,  scope  exclusion  requests,  and 
requests  for  determinations  of  separate 
classes  or  kinds.  The  requests  covered 
approximately  50  products,  ranging 
from  species,  like  Western  Red  Cedar 
and  Douglas  Fir,  to  fencing  products, 
bed  frame  components,  pallet  stock,  and 
joinery  and  carpentry  products.  We 
published  a  preliminary  list  of  scope 
exclusions  in  the  Notice  of  Preliminary 
Affirmative  Countervailing  Duty 
Determination,  Preliminary  Affirmative 
Critical  Circumstances  Determination, 
and  Alignment  of  Final  Determination 
With  Final  Antidumping  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada,  66  FR 
43186-43188  (August  17,  2001)  [CVD 
Preliminary). 

In  our  review  of  the  comments 
received  since  the  first  list  of  product 
exclusions  was  issued  in  the  CVD 
Preliminary,  we  found  that  some  of  the 
excluded  product  definitions  required 


further  clarification.  Based  on  our 
analysis  of  the  comments  received,  we 
have  amended  the  list  of  excluded 
products  that  was  originally  presented 
in  the  CVD  Preliminary.  The  amended 
list  of  scope  exclusions  is  divided  into 
two  groups: 

A.  Softwood  lumber  products 
excluded  from  the  scope: 

1.  Trusses  and  truss  kits,  properlv 
classified  under  HTSUS  4418.90 

2.  I- Joist  beams 

3.  Assembled  box  spring  frames 

4.  Pallets  and  pallet  kits,  properlv 
classified  under  HTSUS  4415.20 

5.  Garage  doors 

6.  Edge-glued  wood,  properly  classified 
under  HTSUS  4421.90.98.40 

7.  Properly  classified  complete  door 
frames. 

8.  Properly  classified  complete  window 
frames 

9.  Properly  classified  furniture 

B.  Softwood  lumber  products 
excluded  from  the  scope  only  if  they 
meet  certain  requirements: 

1.  Stringers  (pallet  components  used 
for  runners):  if  they  have  at  least  two 
notches  on  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommodate  forklift  blades,  properly 
classified  under  HTSUS  4421.90.98.40. 

2.  Box-spring  frame  kits:  if  they 
contain  the  following  wooden  pieces — 
two  side  rails,  two  end  (or  top)  rails  and 
varying  numbers  of  slats.  The  side  rails 
and  the  end  rails  should  be  radius-cut 
at  both  ends.  The  kits  should  be 
individually  packaged,  they  should 
contain  the  exact  number  of  wooden 
components  needed  to  make  a  particular 
box  spring  frame,  with  no  further 
processing  required.  None  of  the 
components  exceeds  1"  in  actual 
thickness  or  83'  in  length. 

3.  Radius-cut  box-spring-frame 
components,  not  exceeding  1"  in  actual 
thickness  or  83"  in  length,  ready  for 
assembly  without  further  processing. 
The  radius  cuts  must  be  present  on  both 
ends  of  the  boards  and  must  be 
substantial  cuts  so  as  to  completely 
round  one  comer. 

4.  Fence  pickets  requiring  no  further 
processing  and  properly  classified 
under  HTSUS  4421.90.70,  1'  or  less  in 
actual  thickness,  up  to  8"  wide,  6'  or  less 
in  length,  and  have  finials  or  decorative 
cuttings  that  clearly  identify  them  as 
fence  pickets.  In  the  case  of  dog-eared 
fence  pickets,  the  corners  of  the  boards 
should  be  cut  off  so  as  to  remove  pieces 
of  wood  in  the  sha|>e  of  isosdeles  right 
angle  triangles  with  sides  measuring  3/ 
4  inch  or  more. 

We  have  preliminarily  determined 
that  the  products  listed  in  groups  (A) 
and  (B)  above  are  outside  the  scope  of 
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this  investigation.  (These  findings  will 
also  apply  to  the  companion  CVD 
investigation.)  See  Memomndum  to 
Bernard  T.  Caneau  from  Maria  MacKay, 
Gayle  Longest,  David  Layton  on  Scope 
Clarification  in  the  Antidumping  and 
Countervailing  Duty  Investigptions  on 
Softwood  Lumber  from  Canada  (October 
30,  2001),  which  is  on  public  file  in  the 
CRU,  room  B-099  of  the  main 
Conunerce  building.  The  Department 
will  issue  its  preliminary  findings  on 
requests  for  separate  class  or  kind 
treatment  for  certain  softwood  limiber 
products  prior  to  the  briefing  period,  to 
allow  parties  the  opportunity  to 
comment  on  these  findings  prior  to  the 
final  determination. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  However,  section 
777A(c)(2)  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either:  (1)  A  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statistically  valid  based  on  the 
information  available  at  the  time  of 
selection,  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  reasonably 
be  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  this 
proceeding  (including  the  complex 
corporate  structures  of  many  lumber 
manufacturers,  the  potential  for  collapse 
of  respondents  with  affiliated 
producers/exporters,  the  large  number 
of  transactions  involved,  and  issues  of 
product  matching),  as  well  as  the 
resources  available  to  the  Department, 
we  determined  that  it  was  not 
practicable  in  this  investigation  to 
examine  all  known  producers/exporters 
of  subject  merchandise.  We  found  that 
given  our  resources,  we  would  be  able 
to  investigate  the  six  producers/ 
exporters  with  the  greatest  export 
volume,  as  identified  above.  For  a  more 
detailed  discussion  of  respondent 
selection  in  this  investigation,  see 
Memorandum  from  the  Team  to  Bernard 
Carreau  (May  25,  2001).  In  that 
memorandum,  we  indicated  that  the 
Department  would  not  be  able  to 
investigate  voluntary  respondents, 
unless  one  of  the  mandatory 


respondents  failed  to  answer  the 
antidumping  questionnaire  or 
additional  resources  became  available. 

The  Department  received  responses  to 
the  antidumping  questionnaire  from 
three  producers/exporters  of  the  subject 
merchandise,  Weldwood  of  Canada 
Limited,  Beaubois  Coaticook  Inc.,  and 
Saguenay  Inc..  each  requesting  that  it  be 
investigated  as  a  voluntary  respondent. 
On  July  18,  2001,  the  Department  issued 
a  memorandum  stating,  and  notified  the 
parties,  that,  as  indicated  in  the  May  25, 
2001,  memorandum,  because  none  of 
the  mandatory  respondents  failed  to 
respond,  the  Department  would  not  be 
able  to  examine  any  voluntary 
respondents. 

Collapsing  Detenninatioiis 

The  Department's  regulations  provide 
for  the  treatment  of  affiliated  producers 
as  a  single  entity  where:  (1)  Those 
producers  have  production  facilities  for 
similar  or  identical  products  that  would 
not  require  substantial  retooling  of 
either  facility  in  order  to  restructure 
manufacturing  priorities,  and  (2)  the 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production.^  In 
identifying  a  significant  potential  for  the 
manipulation  of  price  or  production,  the 
Department  may  consider  such  factors 
as:  (i)  The  level  of  common  ownership; 
(ii)  the  extent  to  which  managerial 
employees  or  board  members  of  one 
firm  sit  on  the  board  of  directors  of  an 
affiliated  firm;  and  (iii)  whether 
operations  are  intertwined,  such  as 
through  the  sharing  of  sales  information, 
involvement  in  production  and  pricing 
decisions,  the  sharing  of  facilities  or 
employees,  or  significant  transactions 
between  the  affiliated  producers.*  These 
factors  are  illustrative,  and  not 
exhaustive. 

In  this  investigation,  we  have 
preliminarily  determined  to  collapse 
Abitibi  with  affiliate  Scieries  Saguenay 
Ltee.  (Saguenay).  See  Memorandum 
from  the  Team  to  Bernard  Carreau  (July 
18,  2001).^  We  have  also  determined  to 
collapse  Canfor  with  affiliates  Howe 
Sound  Pulp  and  Paper  Limited 
Partnership  (Howe  Sound),  Lakeland 
Mills  Ltd.  (Lakeland),  and  The  Pas 


Lumber  Company  Ltd.  (The  Pas).  See 
Memorandum  from  the  Team  to  Bernard 
Carreau  (August  23,  2001  ).s 

In  addition  to  the  companies 
collapsed  by  the  Department,  certain 
respondents  determined  that  they 
should  be  collapsed  with  their  affiliates. 
Specifically,  in  its  questionnaire 
response,  Abitibi  collapsed  the  sales  of 
its  affiliates  Produits  Forestiers  Petit 
Paris,  Inc.,  Produits  Forestiers  La  Tuque, 
Inc.,  and  Societe  en  Commandite  Scierie 
Opticiwan.  Tembec  collapsed  the  sales 
of  its  affiliates  Marks  Lumber  Ltd. 
(Marks)  and  Excel  Forest  Products 
(Excel)^  in  its  questionnaire  response. 
West  Fraser  collapsed  the  sales  of  its 
affiliates  West  Fraser  Forest  Products 
Inc.  (WFFP)  and  Seehta  Forest  Products 
Ltd.  in  its  questionnaire  response. 
Weyerhaeuser  collapsed  the  sales  of  its 
affiliate  Weyerhaeuser  Saskatchewan 
Ltd.  in  its  questioimaire  response.  In 
addition,  the  Department  excused 
Weyerhaeuser  from  reporting  sales  of  its 
subsidiary,  Monterra  Lumber  Mills  Ltd., 
due  to  the  fact  that  these  sales  were  a 
small  portion  of  its  total  sales." 

Product  Comparisons 

Pursuant  to  section  771(16)  of  the  Act, 
all  products  produced  by  the 
respondents  that  meet  the  definition  of 
the  scope  of  the  investigation  and  were 
sold  in  the  comparison  market  during 
the  POI  fall  within  the  definition  of  the 
foreign  like  product. 

All  parties  to  this  proceeding  have 
agreed,  fi^m  the  outset  of  the 
investigation,  that  the  sheer  number  of 
different  products  sold  by  the 
respondents  would  significantly 


^S«?e  19  CFR  351.401(0(1). 

*  See  19  C:FR  351.401(0(2). 

''  While  the  rnllapse  of  Abitibi  and  Saguenay  was 
appropriate  given  the  relationship  of  the  two 
companies,  the  Department  found  that  Saguenay 
made  only  a  small  volume  of  sales  during  the  POI 
relative  to  the  volume  of  sales  made  by  Abitibi.  We 
therefore  in.structed  Abitibi  not  to  report  those 
sales.  See  Memorandum  from  the  Team  to  Bernard 
Carreau  (August  24.  2001).  Nonetheless,  consistent 
with  the  Department's  decision  to  collapse  Abitibi 
with  Saguenay.  the  dumping  margin  calculated 
using  Abitibi 's  data  will  extend  to  Saguenay. 


*•  while  the  collapse  of  Canfor  with  Lakeland,  The 
Pas,  and  Howe  Sound  was  appropriate  given  the 
relationship  of  these  companies,  the  Department 
found  that  Howe  Sound  made  only  a  small  volume 
of  sales  during  the  POI.  We  therefore  instructed 
Canfor  not  to  report  sales  by  Howe  Sound.  See 
Memorandum  from  the  Team  to  Bernard  Carreau 
(September  6,  2001).  Nonetheless,  consistent  with 
the  Department's  decision  to  collapse  Canfor  with 
Howe  Sound,  the  dumping  margin  calculated  using 
Cantor's  data  (including  the  data  of  Lakeland  and 
The  Pas)  will  extend  to  Howe  Sound. 

^  While  the  collapse  of  Tembec  with  Marks  and 
Excel  was  appropriate  given  the  relationship  of  the 
companies,  the  Department  found  that  Marks  made 
only  a  small  volume  of  sales  during  the  POI  relative 
to  the  volume  of  sales  made  by  Tembec.  We 
therefore  instructed  Tembec  not  to  report  those 
sales.  See  Memorandum  from  the  Team  to  Gary 
Taverman  (fuly  11.  2001).  Additionally.  Tembec 
stated  in  its  section  ,\  questionnaire  response  that 
it  would  not  report  sales  or  costs  for  Excel  unless 
otherwise  instructed  by  the  Department.  In  a  letter 
submitted  to  the  Department  on  June  15,  2001.  the 
petitioners  stated  they  would  not  object  to  the 
exclusion  of  sales  made  by  Excel  from  the  reporting 
requirements.  The  Department  did  not  request  that 
Teml)ec  submit  sales  and  cost  information  for  Excel. 
Therefore,  the  dumping  margin  calculated  using 
Tembec's  data  will  extend  to  both  Marks  and  Excel. 

"  See  Memorandum  from  the  Team  to  Gary 
Taverman  (fuly  16,  2001). 
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complicate  the  investigation.  With  a 
view  to  easing  this  administrative 
biuden,  the  Department's  questionnaire 
initially  instructed  respondents  to  limit 
the  reporting  of  U.S.  and  home  market 
sales  to  identical  products  sold  in  both 
markets,  provided  that  such  products 
accoimted  for  at  least  33  percent  of  all 
merchandise  sold  to  the  United  States 
during  the  period  of  investigation.  In 
defining  identical  products,  the    ■ 
Department  instructed  respondents  to 
consider  the  following  physical 
characteristics,  which  were  identified 
after  consideration  of  comments  from 
interested  parties:  (1)  Product  category 
(e.g.,  dimensional  lumber,  timbers, 
boards);  (2)  species  (e.g.,  Western  SPF, 
Western  Red  Cedar),  (3)  grade,  (4) 
moisture  content,  (5)  thickness,  (6) 
width,  (7)  length,  (8)  surface  finish,  (9) 
end  trimming,  (10)  further  processing 
(e.g.,  edged,  drilled,  notched). 

As  noted  above,  on  June  7,  2001, 
Abitibi  contacted  the  Department, 
inquiring  as  to  whether  the  Department 
would  consider  further  limiting  the 
reporting  requirements  to  certain  major 
product  groups.  The  Department  agreed 
to  consider  such  a  proposal,  provided 
that  (1)  all  of  the  respondents  and  the 
petitioners  indicated,  on  the  record, 
their  agreement,  (2)  the  submission 
provided  a  clear  definition  of  each 
product  for  which  the  parties  requested 
exclusion,  and  (3)  to  the  extent  that  a 
product  was  excluded  from  the 
reporting  requirements,  it  would  be 
excluded  for  all  respondents.  See 
Memorandimi  from  the  Team  to  the  File 
(June  7,  2001). 

On  June  19,  2001,  the  six  mandatory  - 
respondents  jointly  submitted  a  letter 
proposing  further  narrowing  of  product 
reporting  requirements.  Specifically,  the 
proposal  was  to  limit  reporting  to 
dimension  lumber  of  certain  species 
(Western  SPF,  Eastern  SPF,  Douglas  Fir/ 
Western  Larch,  Western  Hemlock/ 
Amabilis  Fir,  and  Western  Red  Cedar); 
the  sole  exception  to  tlus  rule  was  that 
decking  and  timber  would  be  reported 
for  Western  Red  Cedar  products.  On 
June  20,  2001 ,  the  petitioners  submitted 
a  letter  in  which  they  encouraged  the 
Department  to  adopt  the  joint  proposal 
set  forth  by  the  mandatory  respondents. 
The  Department  agreed  to  this  proposal 
by  letters  to  the  parties  on  June  26, 
2001. 

The  petitioners  argued  that  the 
Department  should  proceed 
immediately  from  identical  matches  to 
constructed  value  when  identical 
comparisons  are  below  cost.  See  the 
petitioners'  August  21,  2001 
sabmission.  All  six  of  the  mandatory 
respondents  stated  that  the  Department 
must  attempt  to  compare  U.S.  sales  to 


home  market  sales  of  similar  products 
before  resorting  to  constructed  value. 
Upon  consideration  of  those  comments, 
the  Department  requested  that  each 
respondent  submit  a  complete  home 
market  sales  listing,  subject  to  the 
reporting  limitations  outlined  in  the 
Department's  June  26,  2001  letter.^  The 
Department  received  timely  responses 
to  these  requests.  See  letters  from  the 
Department  of  Commerce  to  Abitibi, 
Canfor,  Slocan,  Tembec,  West  Fraser. 
and  Weyerhaeuser  (September  14, 
2001). 

In  limiting  the  reporting  requirements 
in  this  manner,  it  was  our  initial 
intention  to  compare  U.S.  sales  to  home 
market  sales  of  identical  products  only. 
However,  during  the  course  of  this 
investigation,  it  became  apparent  that  a 
very  large  number  of  home  ntarket  sales 
might  have  been  made  at  below  the  cost 
of  production  (see  Cost  of  Production, 
below),  raising  the  issue  of  whether  we 
should  compare  the  U.S.  products  to 
similar  merchandise  sold  in  Canada  or 
to  a  normal  value  based  on  constructed 
value.  Although  we  have  established 
limited  reporting  requirements  for  this 
investigation,  this  does  not  preclude  our 
attempting  to  compare  U.S.  sales  to 
similar  home  market  sales  where 
possible,  before  relying  on  CV  as  the 
basis  for  normal  value.  This  is 
consistent  with  the  practice 
implemented  under  Policy  Bulletin 
98.1,  Basis  for  Normal  Value  When 
Foreign  Market  Sales  Are  Below  Cost 
(February  23, 1998).  where  the 
Department  stated  that  it  "will  use 
constructed  value  as  the  basis  for 
normal  value  only  when  there  are  no 
above-cost  sales  that  are  otherwise 
suitable  for  comparison."  (Pursuant  to 
the  decision  by  the  Court  of  Appeals  of 
the  Federal  Circuit  in  Cemex  v.  United 
States.  133  F.3d  897.904  (Fed.  Cir.1998), 
the  Department  does  not  automatically 
resort  to  constructed  value,  in  lieu  of 
comparison  market  sales,  as  the  basis  for 
normal  value,  where  sales  of 
merchandise  identical  to  that  sold  in  the 
United  States  are  disregarded  as  below 
cost.)  Accordingly,  the  Department 
considered  whether  it  was  feasible  and 
appropriate  in  this  investigation  to  make 
comparisons  of  similar  products,  where 
identical  comparisons  are  below  cost. 
On  August  9,  2001 ,  we  requested  that 


^Certain  respondents  had  already  submitted 
databases  containing  data  for  similar  merchandise, 
while  others  had  not.  Among  those  respondents 
that  had  submitted  data  for  similar  merchandise, 
some  had  reported  all  similar  sales,  while  others 
had  reported  only  selected  similar  sales.  In  order  to 
ensure  consistency  across  all  respondents,  the 
Department  instructed  all  companies  to  submit 
home  market  sales  on  a  uniform  basis. 


interested  parties  comment  on  this 
issue. 

In  accordance  with  the  Department's 
established  practice,  we  have 
determined  that,  where  possible,  it  is 
appropriate  to  make  comparisons  of 
similar  products.  To  this  end,  the 
Department  has  developed  a  product 
hierarchy  which  takes  into  account  the 
expressed  views  of  the  interested 
parties. 

To  the  extent  that  the  grades  reported 
by  the  respondents  did  not  follow  the 
grading  system  established  by  the 
National  Lumber  Grading  Association 
(NLGA),  the  Department  requested  that 
all  respondents  assign  the  NLGA 
equivalent  grade  for  all  sales,  along  with 
supporting  docimientation  describing 
the  physical  charitcteristics  of  any  non- 
NLGA  grade.  Certain  of  Slocan's 
proprietary  grades  have  specifications 
above  existing  NLGA  grade  categories. 
For  these  grades,  we  assigned  a  new 
code  representing  a  non-NLGA, 
premium  grade  product.  For  certain 
other  grades,  the  grade  codes  and 
descriptions  did  not  match  each  other. 
We  have  recoded  these  grades.  See 
October  30,  2001  memorandum  to  Gary 
Taverman:  Treatment  of  Slocan  Forest 
Products  Ltd.s  Proprietary  Lumber 
Grades. 

Further,  we  note  that  spruce-pine-fir 
is  designated  as  a  species  combination 
by  the  NLGA.  Otherwise.  Eastern  and 
Western  Spruce-Pine-Fir  are  identical 
from  the  viewpoints  of  the  markets  and 
with  respect  to  end-use.  The  "eastern" 
and  "western"  designations  are  simply 
a  regional  distinction  which  is 
irrelevant  for  purposes  of  product 
comparison  in  this  investigation. 
Therefore,  we  have  combined  Eastern 
Spruce-Pine-Fir  and  Western  Spruce- 
Pine-Fir  into  a  single  species.  See 
October  30,  2001 ,  memorandum  to  Gary 
Taverman:  Comparability  of  Eastern  and 
Western  Spruce-Pine-Fir.  which  is  on 
file  in  the  CRU. 

Section  773(a)(6){C)(ii)  of  the  Act 
provides  for  an  adjustment  to  normal 
value  for  differences  in  physical 
characteristics  of  the  products  being 
compared  (i.e.,  a  difference  in 
merchandise  (difmer)  adjustment). 
Where  we  do  not  have  home  market 
sales  within  the  ordinary  course  of  trade 
on  which  to  base  normal  value  for 
comparison  with  sales  of  the  identical 
products  sold  to  the  United  States,  we 
have  attempted  to  base  normal  value  on 
sales  of  the  most  similar  product  for 
which  we  have  adequate  information  to 
perform  a  difmer  adjustment. 

As  noted  above,  where  we  determine 
that  the  merchandise  sold  to  the  United 
States  does  not  have  the  same  physical 
characteristics  as  the  merchandise  sold 
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in  the  foreign  market,  and  where  those 
differences  have  an  effect  on  prices,  the 
statute  provides  for  a  reasonable 
allowance  for  such  differences  in  the 
Department's  calculation  of  normal 
value.  As  explained  in  Policy  Bulletin 
92.2.  Differences  in  Merchandise;  20% 
Rule,  (July  29, 1992),  the  Department 
has  "rarely  been  able  to  determine  the 
direct  price  effect  of  a  difference  in 
merchandise."  As  a  result,  difmer 
"adjustments  are  based  almost 
exclusively  on  the  cost  of  the  physical 
difference."  Nevertheless,  in  addressing 
comments  to  its  proposed  regulations  in 
1997,  the  Department  specifically 
retained  language  preserving,  as  an 
option,  the  use  of  market  value  in 
measuring  a  difmer.'" 

In  applying  our  normal  methodology 
for  calculating  a  difmer  adjustment,  we 
first  attempted  to  adjust  normal  value  by 
the  net  difference  in  the  variable 
manufacturing  costs  associated  with  the 
differences  in  the  physical 
characteristics  of  the  two  products.  For 
purposes  of  the  preliminary 
determination,  the  Department  is 
relying  on  the  cost  databases  submitted 
by  the  respondents,  which  allocate  costs 
by  quantity.  See  Cost  of  Production 
Analysis,  Value-Based  vs.  Quantity- 
Based  Allocation  section,  below.  While 
the  companies  reported  their  variable 
manufacturing  costs  for  each  unique 
product,  there  were  a  number  of  actual 
physical  differences  between  products 
for  which  the  respondents  were  unable 
to  identify  a  cost  difference.  For 
instance,  Abitibi  stated  that  "cost 
differences  were  provided  so  as  to 
permit  the  calculation  of  cost-based 
difmers,  for  example,  between  Eastern 
SPF  and  Western  SFF,  between  green 
and  dried  products,  and  between  rough 
and  dressed  products.  There  are  certain 
other  product  characteristics  for  which 
it  will  not  be  possible  in  this  case  to 
calculate  a  difference  in  production 
costs."  "  Likewise,  none  of  the  other 
respondents  was  able  to  report 
differences  in  production  costs  for 
certain  differences  in  physical 
characteristics,  including,  e.g., 
thickness,  width,  and  length.  As  a 
result,  for  most  situations  where  we 
attempted  to  compare  U.S.  sales  to 
home  market  sales  of  similar  products, 
we  were  unable  to  make  a  cost-based 
difmer  adjustment. 

Therefore,  for  this  preliminary 
determination,  we  have  concluded  that 
it  is  not  appropriate  to  match  products 

'"  See  Antidumping  Duties:  Countervailing 
Duties:  Final  Rule.  62  FR  27296.  27370  (May  19. 
1997)  and  section  351.411(b)  of  the  Department's 
regulations. 

<  ■  See  Abilibi's  August  16.  2001  letter  to  the 
Secrelar>-  (at  5-6). 


that  do  not  have  the  following  identical 
physical  characteristics:  grade, 
thickness,  width  and  length.  These  are 
significant  physical  characteristics  that 
cannot  be  accounted  for  by  means  of  a 
cost-based  difference-in-merchandise 
adjustment.  The  respondents  in  this 
investigation  have  reported  that  their 
methods  of  tracking  costs  and  the  nature 
of  producing  lumber  do  not  allow  them 
to  distinguish  costs  by  grade  or  size. 
Specifically,  the  respondents  have 
reported  that  they  cannot  report  costs 
that  distinguish  between  factors  other 
than  moisture,  surface  finish,  end  trim 
and  further  manufacturing.  Our  analysis 
confirms  that  most  lumber  produced 
within  a  given  species  has  ihe  same 
production  cost.  See  Cost  of  Production 
Analysis,  Value-Based  vs.  Quantity- 
Based  Allocation  section,  below. 

The  respondents  have  cited  to  UHFC 
Company  V.  United  States,  916  F.2d  689 
(Fed.  Cir.  1990),  where  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC), 
in  that  specific  case,  instructed  the 
Department  on  remand  to  match  across 
different  strengths/grades,  despite  the 
fact  that  differences  in  costs  could  not 
be  calculated.  In  that  case,  the  product 
involved  was  animal  glue,  where 
different  strengths/grades  were 
produced  at  the  same  time,  using  the 
same  production  process.  The 
respondents  claim  that  in  accordance 
with  the  Court's  decision  in  that  case, 
"the  Department  must  calculate  a  value- 
based  difference-in-merchandise  in  this 
case  in  those  instances  where  similar 
products  are  compared  and  there  is  no 
variable  cost  data  available  to  permit  the 
calculation  of  a  cost-based  difmer."  See 
August  16,  2001,  letter  from  Abitibi  (at 
8).  Among  the  suggested  bases  for  a 
value-based  difmer  adjustment  were 
data  .published  in  Random  Lengths, 
respondents'  own  reported  sales  data 
covering  the  POI,  or  historical  pricing 
data. 

We  disagree  that  the  UHFC  decision 
requires  the  calculation  of  a  value-based 
difiner  adjustment  in  this  case.  First, 
this  investigation  is  distinguishable 
from  the  circimistances  of  the  UHFC 
case,  where  there  was  only  a  single 
difference,  i.e.  glue  strength,  between 
the  products.  In  the  instant 
investigation,  there  are  several 
significant  differences  in  physical 
characteristics  which  affect  price.  As  a 
result,  we  have  determined  that  we  have 
no  comparable  basis  on  which  to  adjust 
for  physical  differences  between  similar 
products  based  upon  market  value,  as 
has  been  suggested  by  the  respondents. 
By  Abitibi 's  own  admission,  Random 
Lengths  data  are  not  comprehensive 
enough  to  identify  all  of  the  differences 
among  the  entire  range  of  products.  See 


Abitibi's  submission  of  August  16,  2001, 
at  page  8,  footnote  4. 

Second,  even  if  the  Department  had 
the  pricing  data  needed  to  make  a  value- 
based  difmer  adjustment,  it  would  not 
be  appropriate  to  base  the  adjustment  on 
sales  outside  the  ordinary  course  of 
trade.  As  there  were  no  home  market 
sales  in  the  ordinary  course  of  trade 
during  the  POI  of  many  of  the  products 
involved  here,  no  value-based  difmer 
adjustment  could  be  calculated  for 
many  of  the  comparisons  based  on  POI 
sales.  With  respect  to  sales  outside  the 
POI,  we  have  no  basis  on  which  to 
determine  that  those  sales  were  in  the 
ordinary  course  of  trade,  particularly 
regarding  products  for  which  all  sales 
during  the  POI  were  outside  the 
ordinary  course  of  trade. 

Furthermore,  using  the  prices  of  U.S. 
sales  as  the  basis  for  a  value-based 
difiner  adjustment  is  also  not 
appropriate,  as  the  fairness  of  these 
prices  is  the  focus  of  this  investigation. 
The  fact  that  these  sales  are  the  basis  of 
an  allegation  of  dumping  renders  them 
inappropriate  for  any  consideration  in 
the  calculation  of  normal  value.  While 
value-based  difmer  adjustments 
involving  U.S.  sales  may  be  attributable 
to  differences  in  physical  characteristics 
between  two  products,  they  may  also  be 
attributable  to  dumping.  For  these 
reasons,  we  find  no  basis  for  comparing 
sales  of  similar  products  using  a  value- 
based  difmer  adjustment. 

As  a  result,  we  have  matched  sales  of 
subject  merchandise  to  comparison 
market  sales  of  similar  products  only 
where  we  were  able  to  quantify  a  cost- 
based  difmer  adjustment  for  differences 
in  end  trim,  surface  finish  and  further 
processing.  While  the  respondents  did 
report  costs  for  the  moisture  content 
characteristic,  we  were  unable  to 
consider  those  costs  for  purposes  of  the 
difiner  adjustment  because  to  do  so 
would  have  resulted  in  bypassing  other 
physical  characteristics  {i.e.,  width, 
length  and  thickness)  for  which  we 
could  not  Quantify  a  difiner  adjustment. 

This  methodology  is  consistent  with 
other  antidumping  proceedings  that 
involved  foreign  like  product  with 
significant  differences  in  physical 
characteristics  that  cannot  be  accounted 
for  by  means  of  a  cost-based  difmer 
adjustment.  See,  e.g.,  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination;  Fresh  Tomatoes 
from  Mexico,  61  FR  56608.  56610 
(November  1, 1996),  and  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Fresh  Atlantic 
Salmon  from  Chile,  63  FR  2664,  2666 
(January  16, 1998),  accord.  Notice  of 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Atlantic  Salmon 
From  Chile,  63  FR  31411  (June  9,  1998) 
[Atlantic  Salmon).  See,  also.  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Greenhouse 
Tomatoes  From  Canada,  66  FR  51010, 
51012  (October  5,  2001),  where  the 
Department  stated:  "Since  the 
respondents  have  reported  that  they 
cannot  report  costs  that  distinguish 
between  factors  other  than  type,  we 
have  matched  sales  of  subject 
merchandise  to  home-market  sales  of 
identical  type,  color,  size,  and  grade,  but 
not  to  home-market  sales  of  similar 
merchandise." 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
softwood  lumber  ft-om  Canada  were 
made  in  the  United  States  at  less  than 
fair  value,  we  compared  the  export  price 
(EP)  or  constructed  export  price  (CEP)  to 
the  normal  value  {NV),  as  described  in 
the  Export  Price  and  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs  and  compared  these  prices  to 
weighted-average  normal  values  or  CVs, 
as  appropriate. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772  of  the 
Act,  we  calculated  either  an  EP  or  a 
CEP,  depending  on  the  nature  of  each 
sale.  Section  772(a)  of  the  Act  defines 
EP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  before  the  date 
of  importation  by  the  exporter  or 
producer  outside  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States,  or  to  an  unaffiliated  purchaser 
for  exportation  to  the  United  States. 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the' 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  sections  772(c)  and  (d)  of  the  Act. 

For  all  respondents,  we  calculated  EP 
and  CEP,  as  appropriate,  based  on  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States.  We  found 
that  all  of  the  respondents  made  a 
number  of  EP  sales  during  the  POI. 
These  sales  are  properly  classified  as  EP 
sales  because  they  were  made  outside 
the  United  States  by  the  exporter  or 
producer  to  unaffiliated  customers  in 
the  United  States  prior  to  the  date  of 
importation. 


We  also  found  that  each  respondent 
made  CEP  sales  during  the  POI.  Some  of 
these  sales  involved  softwood  lumber 
sold  through  vendor-managed  inventory 
(VMI).  Because  such  sales  were  made  by 
the  respondent  after  the  date  of 
importation,  the  sales  are  properly 
classified  as  CEP  sales.  In  addition,  both 
West  Eraser  and  Weyerhaeuser  made 
sales  to  the  United  States  through  U.S. 
subsidiaries. 

We  generally  relied  on  the  date  of 
invoice  as  the  date  of  sale.  Consistent 
with  the  Department's  practice,  where 
the  invoice  was  issued  after  the  date  of 
shipment,  we  relied  on  the  date  of 
shipment  as  the  date  of  sale. 

"The  POI  overlaps  with  the  last  year  of 
the  Softwood  Lumber  Agreement  (SLA). 
Under  the  SLA,  Canadian  exporters  paid 
fees  for  exports  over  certain  quantities. 
We  allocated  the  SLA  fees  of  each 
respondent  across  all  transactions  in  its 
U.S.  sales  file  and  treated  them  as  an 
export  tax  in  making  adjustments  to 
U.S.  prices. 

We  made  company-specific 
adjustments  as  follows: 

(A)  Abitibi 

Abitibi  made  both  EP  and  CEP 
transactions.  We  calculated  an  EP  for 
sales  where  the  merchandise  was  sold 
directly  by  Abitibi  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  a  CEP  for 
sales  made  by  Abitibi  to  the  U.S. 
customer  through  VMI  or  reload  centers 
after  importation  into  the  United  States. 
EP  and  CEP  sales  were  based  on  the 
packed,  delivered,  ex-mill,  FOB  reload 
center,  and  CIF  U.S.  port  (ocean  freight 
paid)  prices,  as  applicable. 

We  made  deductions  from  the  starting 
price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  include  internal  freight 
incurred  in  transporting  merchandise  to 
reload  and  VMI  centers,  ocean  freight 
and  associated  expenses  for  shipments 
by  ocean  vessel,  as  well  as  height  to  the 
U.S.  customer,  warehousing,  U.S.  and 
Canadian  brokerage,  inland  insurance, 
and,  when  applicable,  marine 
insurance.  We  also  deducted  any 
discounts,  rebates  and  export  taxes. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  for  CEP  sales,  we  deducted 
fi-om  the  starting  price  those  selling 
expenses  that  were  incurred  in  selling 
the  subject  merchandise  in  the  United 
States,  including  direct  selling  expenses 
(credit  and  advertising  expenses)  and 
imputed  inventory  carrying  costs. 
Abitibi  did  not  report  any  other  indirect 
selling  expenses  incilrred  in  the  United 
States.  Finally,  in  accordance  with 


section  772(d)(3)  of  the  Act.  we 
deducted  an  amount  of  profit  allocated 
to  the  expenses  deducted  under  sections 
772(d)(1)  and  (2)  of  the  Act. 

(Bj  Canfor 

We  based  EP  on  delivered  and  FOB 
prices  to  unaffiliated  customers  in  the 
United  States.  We  adjusted  the  starting 
price  by  the  amount  of  billing 
adjustments,  early  payment  discounts, 
and  rebates.  We  reduced  the  starting 
price,  where  appropriate,  for  movement 
expenses  including  foreign  inland 
height,  U.S.  customs  duty,  U.S.  freight, 
warehousing,  and  miscellaneous 
movement  charges.  We  offset  the 
amount  of  height  expenses  by  the 
amount  of  reported  rebates  fi'om  the 
freight  carriers.  We  also  deducted  export 
taxes  from  the  starting  price. 

In  addition  to  these  adjustments,  for 
CEP  sales,  in  accordance  with  section 
772(d)(1)  of  the  Act.  we  adjusted  the 
starting  price  by  the  amount  of  direct 
selling  expenses  and  revenues  (i.e.. 
credit  expenses  and  interest  revenue). 
We  further  reduced  the  starting  price  by 
the  amount  of  indirect  selling  expenses 
incurred  in  the  United  States.  Finally,  in 
accordance  with  section  772(d)(3)  of  the 
Act.  we  deducted  an  amount  of  profit 
allocated  to  the  expenses  deducted 
under  sections  772(d)(1)  and  (2)  of  the 
Act. 

(C)  Slocan 

Slocan  made  both  EP  and  CEP 
transactions.  We  calculated  an  EP  for 
sales  where  the  merchandise  was  sold 
directly  by  Slocan  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  a  CEP  for 
sales  made  by  Slocan  to  the  U.S. 
customer  through  VMI  or  reload  centers 
after  importation  into  the  United  States. 
EP  and  CEP  sales  were  based  on  the 
packed,  delivered,  ex-mill,  and  FOB 
reload  center  prices,  as  applicable. 

We  made  deductions  from  the  starting 
price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  include  domestic  freight 
incurred  in  transporting  merchandise  to 
reload  centers  and  to  VMI  customers,  as 
well  as  freight  to  U.S.  customer, 
warehousing,  U.S.  and  Canadian 
brokerage.  We  also  deducted  from  the 
starting  price  any  discounts,  rebates  and 
export  taxes. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  for  CEP  sales,  we  deducted 
from  the  starting  price  those  selling 
expenses  that  were  incurred  in  selling 
the  subject  merchandise  in  the  United 
States,  including  direct  selling  expenses 
(i.e..  credit  and  inventory'  carrying  costs) 
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and  imputed  inventory  carrying  costs. 
Slocan  did  not  report  any  other  indirect 
selling  expenses  incurred  in  the  United 
States.  Finally,  in  accordance  with 
section  772(d)(3)  of  the  Act.  we 
deducted  an  amount  of  profit  allocated 
to  the  expenses  deducted  under  sections 
772(d)(1)  and  (2)  of  the  Act. 

(D)  Tembec 

Tembec  made  both  EP  and  CEP 
transactions  during  the  POI.  We 
calculated  an  EP  for  sales  where  the 
merchandise  was  sold  directly  by 
Tembec  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation.  We  calculated  a  CEP  for 
sales  made  by  Tembec  to  the  U.S. 
customer  through  U.S.  reload  facilities 
and  through  VMI  facilities.  EP  and  CEP 
sales  were  based  on  the  packed, 
delivered  prices. 

Tembec  did  not  report  making  CEP 
sales  during  the  POI.  However,  because 
the  date  of  sale  is  the  date  the  products 
are  shipped  from  the  reload  centers  and 
the  invoice  date  is  either  the  date  of 
shipment  or  the  following  business  day, 
the  Department  is  treating  sales  made 
through  U.S.  reload  centers  as  CEP 
sales.  For  these  same  reasons,  the 
Departipent  has  determined  that  all 
sales  made  to  Tembec's  VMI  customer 
are  properly  classified  as  CEP  sales. 

We  made  deductions  from  the  starting 
price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  include  inland  freight 
incurred  in  transporting  merchandise  to 
Canadian  reload  centers  and 
warehousing  expenses,  as  well  as  height 
to  the  U.S.  customer  or  reload  facility, 
warehousing  expenses,  and  U.S. 
brokerage.  We  also  deducted  from  the 
starting  price  any  discounts,  rebates  and 
export  taxes. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  for  CEP  sales,  we  deducted 
from  the  starting  price  those  selling 
expenses  that  were  incurred  in  selling 
the  subject  merchandise  in  the  United 
States,  including  indirect  selling 
expenses  and  direct  selling  expenses 
(credit  expenses).  Finally,  in  accordance 
with  section  772(d)(3)  of  the  Act,  we 
deducted  an  amount  of  profit  allocated 
to  the  expenses  deducted  under  sections 
772(d)(1)  and  (2)  of  the  Act. 


(E)  West  Eraser 

West  Eraser  made  both  EP  and  CEP 
transactions.  We  calculated  an  EP  for 
sales  where  the  merchandise  was  sold 
directly  by  West  Fraser  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  a  CEP  for 
sales  made  by  West  Fraser  to  the  U.S. 


customer  through  VMI  or  reload  centers 
after  importation  into  the  United  States. 
EP  and  CEP  sales  were  based  on  the 
packed,  delivered,  ex-mill,  and  FOB 
reload  center  prices,  as  applicable. 

We  made  deductions  from  the  starting 
price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  include  internal  freight 
incurred  in  transporting  merchandise  to 
reload  centers,  to  VMI  customers,  and 
freight  to  the  U.S.  customer, 
warehousing,  U.S.  and  Canadian 
brokerage  and  inland  insurance.  We  also 
deducted  any  discounts,  rebates  and 
export  taxes  from  the  starting  price. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  for  CEP  sales,  we  deducted 
from  the  starting  price  those  selling 
expenses  that  were  incurred  in  selling 
the  subject  merchandise  in  the  United 
States,  including  direct  selling 
expenses,  (e.g.,  credit  and  advertising 
expenses)  and  imputed  inventory 
carrying  costs.  Finally,  in  accordance 
with  section  772(d)(3)  of  the  Act,  we 
deducted  an  amount  of  profit  allocated 
to  the  expenses  deducted  under  sections 
772(d)(1)  and  (2)  of  the  Act. 

IF)  Weyerhaeuser 

Weyerhaeuser  made  both  EP  and  CEP 
transactions.  We  calculated  an  EP  for 
sales  where  the  merchandise  was  sold 
directly  by  Weyerhaeuser  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  of  record.  We  calculated  a  CEP  for 
sales  made  by  Weyerhaeuser  to  the  U.S. 
customer  through  reload  centers,  VMI 
and  its  affiliated  reseller  Weyerhaeuser 
Building  Materials  (WBM-US)  after 
importation  into  the  United  States.  EP 
and  CEP  sales  were  based  on  the 
packed,  delivered  or  FOB  prices. 

From  its  customer  service  centers  in 
the  United  States  and  Canada, 
Weyerhaeuser  made  sales  of    ' 
merchandise  which  had  been 
commingled  with  that  of  other 
producers.  Weyerhaeuser  provided  a 
weighting  factor  to  determine  the 
quantity  of  Weyerhaeuser-produced 
Canadian  merchandise  for  these  sales. 
We  are  using  the  weighting  factors  to 
estimate  the  volimie  of  Weyerhaeuser- 
produced  merchandise  sold  from 
customer  service  centers.  Where  a 
manufacturer  other  than  Weyerhaeuser 
was  identified,  we  removed  those  sales 
from  the  database. 

We  made  deductions  ftx)m  the  starting 
price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  include  height  to  U.S. 
and  Canadian  warehouses  or  reload 
centers,  warehousing  expense  in  Canada 
and  the  United  States,  brokerage  and 


handling,  and  freight  to  the  final 
customer.  For  the  purposes  of  this 
preliminary  determination,  we  also 
deducted  remanufacturing  costs 
incurred  at  the  warehouse  with 
movement  expenses,  as  Weyerhaeuser 
was  unable  to  separate  these  costs  from 
warehousing  costs  for  all  of  its 
warehouses.  We  also  deducted  from  the 
starting  price  any  discounts,  rebates  and 
export  taxes. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  for  CEP  sales,  we  deducted 
frt>m  the  starting  price  those  selling 
expenses  that  were  incurred  in  selling 
the  subject  merchandise  in  the  United 
States,  including  indirect  selling 
expenses  and  direct  selling  expenses 
[e.g.,  credit  expenses).  Finally,  in 
accordance  with  section  772(d)(3)  of  the 
Act,  we  deducted  an  amount  of  profit 
allocated  to  the  expenses  deducted 
imder  sections  772(d)(1)  and  (2)  of  the 
Act. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP  or 
CEP.  The  statute  contemplates  that 
quantities  (or  value)  will  normally  be 
considered  insufficient  if  they  are  less 
than  5  percent  of  the  aggregate  quantity 
(or  value)  of  sales  of  the  subject 
merchandise  to  the  United  States.  We 
found  that  all  six  mandatory 
respondents  had  viable  home  markets 
for  lumber. 

To  derive  NV,  we  made  the 
adjustments  detailed  in  the  Calculation 
of  Normal  Value  Based  on  Home  Market 
Prices  and  Calculation  of  Normal  Value 
Based  on  Constructed  Value,  sections 
below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  grounds  to  believe  or  suspect 
that  softwood  lumber  sales  were  made 
in  Canada  at  prices  below  the  cost  of 
production  (COP).  See  Initiation  Notice, 
66  FR  at  21331.  As  a  result,  the 
Department  has  conducted 
investigations  to  determine  whether  the 
respondents  made  home  market  sales  at 
prices  below  their  respective  COPs 
during  the  POI  within  the  meaning  of 
section  773(b)  of  the  Act.  We  conducted 
the  COP  analysis  described  below. 
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1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
general  and  administrative  (G&A) 
expenses,  selling  expenses,  packing 
expenses  and  interest  expenses. 

2.  Value-Based  vs.  Quantity-Based 
Allocation 

For  purposes  of  our  cost  analysis,  for 
each  respondent,  we  have  used  the 
submitted  cost  files  which  were  based 
on  costs  allocated  by  volume,  measured 
in  MBF  ("thousand  board  feet"),  and  not 
the  alternative  costs  files  based  on 
various  value  allocation  methods 
submitted  by  four  of  the  six 
respondents. 

We  find  the  reliance  on  the  volume- 
based  method  reasonable  because  1)  it  is 
the  method  followed  in  the  industry 
and,  more  importantly,  in  the  books  and 
records  of  the  six  respondents;  2)  it 
reasonably  reflects  the  actual  cost 
incurred  to  produce  each  individual 
product;  and  3)  it  is  consistent  with  the 
Department's  practice,  which  was 
upheld  in  IPSCO  Inc..  f.  United  States. 
965  F.  2d,  1056, 1059-1060  (Fed.  Cir. 
1992).  (IPSCO). 

We  issued  the  antidiunping  duty 
questionnaire  in  this  case  on  May  25, 
2001.  In  the  questionnaire,  we  directed 
the  respondents  to  report  their  per-imit 
costs  based  on  thefr  normal  books  and 
records.  Section  773(f)(1)(A)  states  that, 
(i)n  general — costs  shall  normally  be 
calculated  based  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  generally  accepted 
accounting  principles  of  the  exporting 
country  and  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  merchandise."  In  their  filings  to 
the  Department,  the  respondents 
reported  either  that  they  do  not  have  a 
cost  accounting  system,  and  that  they 
calculate  one  average  cost  within  a 
given  saw  mill,  or  they  calculate  costs 
by  process,  using  an  average  cost  per 
MBF.  Abitibi  reported  that  it  "uses  an 
average  cost  system  that  assigns  the 
same  cost  to  every  item  processed."  See 
Abitibi 's  section  D  questionnaire 
response,  page  D-22  (July  23,  2001).  In 
addition,  Abitibi  noted  "We  record  the 
cost  of  all  products  on  an  average  foot 
board  measure  basis  *  *  *  all  products 
are  assigned  the  same  average  cost  based 
on  the  nominal  dimensions  of  the 
finished  product."  See  Abitibi's  section 
D  questionnaire  response,  page  D-23 
(July  23,  2001).  Canfor  stated  that,  "like 
other  lumber  producers,  Canfor  in  the 


normal  coiirse  of  business  uses  an 
average  cost  system  that  assigns  the 
identical  cost  to  each  item  processed  at 
a  cost  center."  See  Canfor's  submission 
requesting  limited  reporting 
requirements  (June  8,  2001).  Likewise, 
West  Fraser  reported  that  it  "does  not 
value  production  costs  differenUy  for 
cost  accoimting  and  financial 
accounting  purposes.  In  its  monthly 
financial  reports.  West  Fraser  averages 
the  costs  reported  in  its  financial 
accoimts  over  the  production  of  each  of 
its  mills.  The  result  is  an  average  cost 
per  mibm."  See  West  Eraser's  section  D 
questionnaire  response,  page  I>-22  (July 
23,  2001).  Weyerhaeuser  reported  that 
(i)n  the  ordinary  course  of  business, 
Weyerhaeuser  mills  do  not  maintain 
production  ot  financial  data  that  would 
permit  a  reliable  allocation  of 
processing  costs  to  specific  products." 
See  Weyerhaeuser's  submission 
requesting  limited  reporting 
requirements  Qune  8,  2001).  However, 
we  note  that  Weyerhaeuser  further 
explained  that  (t)he  mills  can 
distinguish  between  certain  operations 
(e.g.,  kiln-dried  or  green,  planed  or  not 
planed),  but  for  the  most  part,  mills 
merely  track  total  sawmill  costs  and 
quantities  of  wood  products 
(throughput)  in  MBF."  See 
Weyerhaeuser's  submission  requesting 
limited  reporting  requirements  (June  8, 
2001).  Tembec  reported  that  it  "does  not 
calculate  product  specific  costs  in  its 
normal  books  and  records,  nor  does  it 
track  all  of  the  physical  characteristics 
identified  by  the  Department."  See 
Tembec's  submission  requesting  limited 
reporting  requirements  (June  8,  2001). 
Slocan  stated  that  "a  process  costing 
system  is  employed  at  each  division, 
under  which  product  costs  are  obtained 
by  accumulating  costs  by  process  cost 
center  and  then  determining  an  average 
cost  per  imit  of  production  (for  lumber, 
the  average  cost  per  mfbm,  thousand 
board  measiu^  of  lumber)."  See  Slocan's 
section  D  questionnaire  response,  page 
D-30  (July  23,  2001).  Based  on  the 
representations  of  each  of  the  six 
respondents,  none  uses  a  value-based 
cost  allocation  method  in  its  normal 
books  and  records.  Instead,  the  industry 
practice  appears  to  be  to  calciUate  costs 
based  on  broad  simple  average  cost  per 
MBF  for  all  products  or  a  more  detailed 
process  specific  cost  per  MBF.  As  such, 
the  per  MBF  cost  files  are  consistent 
with  the  records  of  the  exporters  or 
producers  of  the  merchandise. 

As  to  the  reasonableness  of  a  volume 
based  allocation,  while  different 
sawmills  may  specialize  in  specific 
products,  within  a  sawmill  we  find  that 
there  are  virtually  no  differences  in  cost 


per  MBF  due  to  grade,  length,  width, 
and  thickness  of  liunber  produced  from 
a  given  species.  As  noted  above,  the 
same  material  inputs,  processing  and 
overhead  costs  are  incurred.  Lumber 
products  of  different  sizes  are  typically 
cut  bom  the  same  log,  at  times  literally 
from  opposite  sides  of  the  same  saw 
blade.  Nothing  in  the  production 
process  imparts  the  characteristic  of 
grade,  e.g.,  grain,  color,  or  markings  in 
the  wood.  As  the  same  processes, 
material  inputs,  labor  and  overhead  are 
used  by  the  respondents  in  producing 
the  various  grades  and  dimensions  of 
lumber  produced  within  a  given 
species,  and  as  the  limiber  of  differing 
grades  and  dimensions  are  in 
composition  substantially  the  same 
product,  it  is  reasonable  to  assign  the 
same  cost  per  MBF  for  each  grade  and 
dimension.*' 

In  analyzing  the  respondents'  value- 
based  methodologies,  we  reviewed  the 
lumber  production  process  described  by 
each  respondent  and  considered  the 
appropriate  allocation  factors  for  the 
various  input  costs.  In  short,  the  lumber 
production  process  is  as  follows:  (1)  A 
rtand  of  trees  is  cut  and  sorted  by 
species;  (2)  logs  are  moved  to  a  sawmill 
and  debarked;  (3)  logs  are  input  into  the 
sawmill,  where  lumber  of  differing 
grades  and  dimensions  are  cut  from  the 
same  log;  (4)  rough  cut  lumber  is  either 
sold  directiy  or  sold  after  specific 
further  processing  operations  [e.g., 
lumber  can  be  planed  or  dried  or  both); 
and  (5)  lumber  is  graded  at  the  end  of 
the  production  process.  All  processing 
costs  can  be  directly  identified  Mrith  the 
end  products.  For  example,  the  cost  of 
planing  operations  can  reasonably  be 
identified  and  allocated  to  planed 
products  based  on  the  volume  of  planed 
lumber  produced.  Therefore,  it  would 
not  be  appropriate  to  allocate  these 
processing  costs  by  value.  The  only  cost 
that  could  arguably  be  allocated  by 
value  is  the  material  cost,  in  this  case, 
the  log  costs. '3  However,  for  the  reasons 


■^  We  note  that  most  of  the  respondents  do  track, 
and  have  broken  out  costs  for  speries.  moisture 
content  (i.e..  dried  or  non-dried),  surface  finishing 
[i.e.,  planed  or  non-planed),  precision  end- 
trimming,  and  further  processing  (i.e..  drilled, 
notched,  etc.).  Similarly,  in  Atlantic  Salmon,  the 
Department  determined  that  there  were  no  cost 
differences  between  grades  of  salmon  or  between 
weight  bands.  The  Department  stated  that  "Our 
examination  of  the  voluminous  record  evidence 
concerning  this  issue,  including  verification 
findings,  confirms  that  the  costs  as  reported 
reasonably  reflect  the  actual  costs  of  producing  each 
matching  group  (i.e.,  each  combination  of  form, 
grade,  and  weight  band),  and  that  the  costs  of 
certain  of  these  matching  groups  are  the  same." 

■3  We  note  that  some  respondents  inappropriately 
allocated  all  of  their  costs,  including  sawmill, 
planing  and  drying  costs,  based  on  the  relative 

Continued 
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described  ab6ve,  we  conclude  that  even 
the  cost  of  the  log  is  more  appropriately 
allocated  on  a  volume  basis. 

Lastly,  we  note  that  allocating  the 
same  cost  per  MBF  for  each  grade  and 
dimension  of  lumber  produced  is 
consistent  with  past  Court  decisions  and 
Department  practice.  For  example,  in 
IPSCO,  the  Federal  Circuit  Court 
overturned  the  CIT's  decision  where  the 
err  instructed  Commerce  not  to  allocate 
costs  equally  between  prime  and  limited 
service  pipe,  but  instead  to  allocate 
costs  based  on  the  relative  sales  values 
of  the  merchandise.  The  Federal  Circuit 
Court  agreed  with  the  Department's 
position  that  since  the  respondent 
expended  the  same  materials,  capital, 
labor,  and  overhead  for  both  grades  of 
pipe,  both  should  be  assigned  the  same 
cost.  Specifically,  the  Federal  Circuit 
Court  stated  that,  "(i)n  light  of  the 
language  of  (the  Statute),  ITA's  original 
methodology  for  calculating  constructed 
value  was  a  consistent  and  reasonable 
interpretation  of  section  (773(c)  of  the 
Act)". 

3.  Individual  Company  Adjustments 

•    We  relied  on  the  COP  data  submitted 
by  each  respondent  in  its  cost 
questionnaire  response,  except  in 
specific  instances  where  the  submitted 
costs  were  not  appropriately  quantified 
or  valued,  or  otherwise  required 
adjustment,  as  discussed  below: 

(A)  Abitibi 

1.  We  adjusted  Abitibi's  reported  G&A 
expenses  to  include  the  total  amount  of 
goodwill  amortized  by  Abitibi  in  fiscal 
year  2000. 

2.  We  adjusted  Abitibi's  reported  G&A 
to  include  the  redemption  of  stock 
options,  which  the  Department 
considers  to  be  a  form  of  employee 
compensation. 

3.  We  revised  Abitibi's  net  financial 
expenses  to  reflect  company-wide  net 
financial  expenses  rather  than  the  net 
financial  expenses  of  the  lumber 
division  that  were  reported. 

See  Memorandum  from  Lavonne 
Jackson  to  Neal  Halper  for  Abitibi's  Cost 
of  Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Determination,  (October  30, 
2001). 


values  of  all  end  products  produced,  even  though 
such  costs  should  be  allocated  only  to  products  that 
underwent  such  processing  and  in  a  manner  which 
accurately  reflects  the  costs  of  those  operations. 
Likewise,  some  respondents  inappropriately 
allocated  all  log  costs,  without  regard  to  species, 
based  on  the  relative  values  of  end  products,  even 
though  the  species-specific  wood  costs  could  be 
separately  identified. 


(B)  Canfor 

1 .  We  adjusted  Canfor  and  Lakeland's 
byproduct  revenue  offset  to  reflect  a 
market  price  for  transactions  with 
affiliates. 

2.  We  revised  Canfor's  G&A  expenses 
based  on  the  unconsolidated  financial 

•statements  for  the  year  ended  December 
29,  2000,  including  an  amount  for 
administrative  services  performed  on 
the  company's  behalf  by  its  parent 
company.  Canfor's  reported  G&A 
expenses  were  based  on  the 
consolidated  fincuicial  statements  of  the 
parent  company. 

3.  We  revised  Lakeland's  G&A 
expense  rate  calculation  by  using  the 
G&A  expenses  presented  in  the  October 
31,  2000  audited  financial  statements. 
The  reported  G&A  expense  rate  was 
calculated  based  on  Lakeland's  internal 
financial  statements  and  not  on  its 
audited  financial  statements.  We  also 
disallowed  the  interest  income  and 
other  income  used  as  an  offset  to  the 
total  G&A  expenses. 

4.  We  revised  The  Pas'  G&A  expense 
rate  calculation  by  using  the  G&A 
expenses  presented  in  the  October  31, 
2000  audited  financial  statements.  The 
reported  G&A  expense  rate  was 
calculated  based  on  The  Pas'  internal 
financial  statements  and  not  on  its 
audited  financial  statements.  We 
included  amortization  expenses  in  the 
calculation.  Additionally,  we 
disallowed  the  interest  income  and  the 
share  of  earnings  of  a  partly  owned 
company  used  as  an  offset  to  the  total 
G&A  expenses. 

5.  We  revised  The  Pas'  net  financial 
expense  calculation  by  using  the  net 
financial  expense  presented  in  the 
October  31,  2000  audited  financial 
statements  The  reported  net  financial 
expense  rate  was  calculated  based  on 
The  Pas'  internal  financial  statements 
and  not  on  its  audited  financial 
statements.  We  included  exchange 
losses  on  debt  in  the  financial  expenses. 

6.  We  calculated  a  weighted-average 
byproduct  revenue  adjustment  and  the 
revised  G&A  and  financial  expense  rates 
based  on  the  production  volimies  of 
Canfor,  Lakeland  and  The  Pas  since  we 
consider  the  three  companies  combined 
to  be  one  cost  respondent. 

See  Memorandum  from  Taija 
Slaughter  to  Neal  Halper  for  Canfor's, 
Lakeland's  and  The  Pas'  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Determination  (October  30, 
2001). 

(C)  Slocan 

We  did  not  include  Slocan's  proposed 
startup  period  adjustment  for 


improvements  to  the  Mackenzie  planer 
mill.  Section  773(f)(l)(C)(ii)  of  the  Act 
states  that  the  Department  will  make  an 
adjustment  for  startup  costs  where:  (1) 
A  producer  is  using  a  new  facility  or 
producing  a  new  product  that  requires 
substantial  additional  investment,  and 
(2)  production  levels  are  limited  by 
technical  factors  associated  with  the 
initial  phase  of  commercial  production. 
Based  on  the  information  submitted,  it 
does  not  appear  that  Slocan's  Mackenzie 
mill  qualifies  as  a  new  facility,  nor  does 
the  lumber  produced  at  the  Mackenzie 
mill  qualify  as  a  new  product  under  the 
definitions  listed  in  the  Statement  of 
Administrative  Action  accompanying 
the  Uruguay  Round  Agreements  Act, 
H.R.  Doc.  103-316,  Vol.  1  (1994)  (SAA) 
at  836.  The  Mackenzie  mill  has  not 
"undergone  a  substantially  complete 
retooling  of  an  existing  plant"  which 
requires  the  replacement  of  nearly  all 
production  machinery  or  the  equivalent 
rebuilding  of  existing  machinery.  See 
SAA  at  836.  Furthermore,  the  SAA  at 
836  states:  "Mere  improvements  to 
existing  products  or  ongoing 
improvements  .to  existing  facilities  will 
not  qualify  for  a  start-up  adjustment." 

See  Memorandum  from  Michael 
Harrison  to  Neal  Halper  for  Slocan's 
Cost  of  Production  and  Constructed 
Value  Calculation  Adjustments  for  the 
Preliminary  Determination,  (October  30, 
2001). 

(D)  Tembec 

1.  We  adjusted  Tembec's  byproduct 
revenue  offset  to  reflect  a  market  price 
for  transactions  with  affiliates.  In 
addition,  we  have  adjusted  the  BC 
byproduct  revenue  offset  for  the 
apparent  computational  error. 

2.  We  also  adjusted  the  reported 
amounts  for  movement  expenses  for 
certain  sales  categorized  as  "delivered 
to  customer,"  certain  sales  made 
through  U.S.  reload  centers  and  certain 
sales  without  a  reported  amoimt  for 
freight  to  the  reload  center,  where 
applicable. 

See  Memorandum  from  Peter  SchoU 
to  Neal  Halper  for  Tembec's  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Determination,  (October  30, 
2001).  See  also.  Calculation 
Memorandum  from  Christopher  Riker  to 
the  File  for  Tembec's  Preliminary 
Determination  in  the  Antidumping  Duty 
Investigation  (October  30,  2001). 

(E)  West  Fraser 

1.  We  adjusted  West  Fraser's 
byproduct  revenue  offset  to  reflect  a 
market  price  for  transactions  with 
affiliates. 
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2.  We  recalculated  West  Fraser's  G&A 
expense  rate  to  be  based  on  the 
company-wide  figures  instead  of  the 
reported  divisional  figures.  We  also 
included  the  write-down  of  capital 
assets  and  excluded  indirect  selling 
expenses. 

See  Memorandum  frt)m  Gina  Lee  to 
Neal  Halper  for  West  Fraser's  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Determination,  (October  30, 
2001). 

(F)  Weyerhaeuser 

1.  For  B.C.  Coastal  Group,  we  have 
revised  the  wood,  rough-cut  lumber  and 
byproduct  revenue  cost  database  fields 
to  reflect  a  thousand  board  feet-based 
allocation  of  costs. 

2.  We  adjusted  Weyerhaeuser's 
byproduct  revenue  offset  to  reflect  a 
market  price  for  transactions  with 
affiliates. 

3.  We  recalculated  Weyerhaeuser's 
G&A  expense  rate  to  be  based  on  the 
company-wide  figures  instead  of  the 
reported  divisional  figures. 

See  Memorandum  from  Michael 
Martin  to  Neal  Halper  for 
Weyerhaeuser's  Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Determination,  (October  30,  2001). 

4.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  each  respondent  to  its 
home  market  sales  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  to  determine  whether 
these  sales  had  been  made  at  prices 
below  the  COP  within  an  extended 
period  of  time  (i.e.,  a  period  of  one  year) 
in  substantial  quantities  and  whether 
such  prices  were  sufficient  to  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  On  a  model-specific 
basis,  we  compared  the  revised  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges,  export 
taxes,  discoimts  and  rebates. 

5.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 


the  Act.  Because  we  compared  prices  to 
the  POI  average  COP,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  oitime,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 

For  all  respondents,  we  found  that 
more  than  20  percent  of  the  home 
market  sales  of  certain  softwood  lumber 
products  within  an  extended  period  of 
time  were  made  at  prices  less  than  the 
COP.  Further,  the  prices  did  not  provide 
for  the  recovery  of  costs  within  a 
reasonable  period  of  time.  We  therefore 
disregarded  the  below-cost  sales  and 
used  the  remaining  sales  as  the  basis  for 
determining  normal  value,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

For  those  U.S.  sales  of  softwood 
lumber  for  which  there  were  no  useable 
home  market  sales  in  the  ordinary 
course  of  trade,  we  compared  EPs  or 
CEPs  to  the  constnicted  value  in 
accordance  with  section  773(a)(4)  of  the 
Act.  See  Calculation  of  Normal  Value 
Based  on  Constructed  Value  section, 
below. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

The  respondents  reported  home 
market  sales  data  for  purposes  of  the 
calculation  of  NV.  We  determined  price- 
based  NVs  for  responding  companies  as 
follows.  For  all  the  respondents,  we 
made  adjustments  for  any  differences  in 
packing  in  accordance  with  sections 
773(a)(6)(A)  and  773(a)(6){B)(i)  of  the 
Act,  and  we  deducted  movement 
expenses  pursuant  to  section 
773(a)(6)(B)(ii)  of  the  Act. 

(1)  Abitibi 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Canada.  We  adjusted  the  starting 
price  for  foreign  inland  freight, 
warehousing  expenses,  insurance, 
discounts,  rebates,  and  billing 
adjustments.  For  comparisons  made  to 
EP  sales,  we  made  circumstance-of-sale 
(COS)  adjustments  by  deducting  direct 
selling  expenses  incurred  for  home 
market  sales  (credit  and  advertising 
expenses)  and  adding  U.S.  direct  selling 
expenses  (e.g.,  credit  and  advertising 
expenses).  For  comparisons  made  to 
C^  sales,  we  deducted  home  market 
direct  selling  expenses  but  did  not  add 
U.S.  direct  selling  expenses.  No  other 
adjustments  to  NV  were  claimed  or 
allowed. 


(2)  Canfor  , 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Canada.  We  adjusted  the  starting 
price  by  the  amount  of  billing 
adjustments,  early  payment  discounts, 
and  rebates,  and  movement  expenses 
including  inland  freight,  warehousing, 
and  miscellaneous  movement  charges. 
We  offset  the  amount  of  freight  expenses 
by  the  amount  of  reported  rebates  from 
the  freight  carriers.  For  comparisons 
made  to  EP  sales,  we  made  COS 
adjustments  for  direct  expenses  and 
revenues,  including  credit  expenses  and 
interest  revenue  and  warranty  expenses. 
For  comparisons  made  to  CEP  sales,  we 
deducted  home  market  direct  selling 
expenses  but  did  not  add  U.S.  direct 
selling  expenses.  No  other  adjustments 
to  NV  were  claimed  or  allowed. 

(3)  Slocan 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Canada.  We  adjusted  the  starting 
price  for  billing  adjustments,  early 
payment  discounts,  rebates,  inland 
freight  to  warehouse,  inland  freight  to 
customer,  and  freight  rebates. 

For  comparisons  made  to  EP  sales,  we 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  and  adding  U.S. 
direct  selling  expenses  (e.g.,  credit).  For 
comparisons  made  to  CEP  sales,  we 
deducted  home  market  direct  selling 
expenses  but  did  not  add  U.S.  direct 
selling  expenses.  No  other  adjustments 
to  NV  were  claimed  or  allowed. 

(4)  Tembec 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Canada.  We  adjusted  the  starting 
price  for  billing  adjustments,  early 
payment  discounts,  rebates,  foreign 
inland  freight,  warehousing  expenses 
and  shipping  costs.  For  comparisons 
made  to  EP  sales,  we  made  COS 
adjustments  by  deducting  direct  selling 
expenses  and  revenues  for  home  market 
sales  (credit  and  interest  revenue)  and 
adding  U.S.  direct  selling  expenses  (e.g.. 
credit  expenses).  For  comparisons  made 
to  CEP  sales,  we  deducted  home  market 
direct  selling  expenses  but  did  not  add 
U.S.  direct  selling  expenses.  No  other 
adjustments  to  NV  were  performed. 

(5)  West  Fraser 

During  the  period  of  investigation. 
West  Fraser  sold  the  foreign  like 
product  to  an  affiliated  chain  of  retail 
home  improvement  centers  in  Canada. 
These  sales,  which  constituted  a 
significant  portion  of  West  Fraser's 
home  market  sales,  failed  the 
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Department's  arm's  length  test.''* 
AlUiough  West  Fraser  has  recently 
provided  information  concerning 
downstream  sales  by  the  affiliate,  we 
have  been  unable  to  analyze  this 
information  for  this  preliminary 
determination.  The  issue  facing  the 
Department  for  the  preliminary 
determination  is  whether  adverse  facts 
available  should  be  applied  with  respect 
to  these  sales.  For  the  reasons  detailed 
below,  we  have  preliminarily 
determined  that  adverse  facts  available 
is  not  warranted.  We  will,  however,  re- 
evaluate this  decision  in  our  Bnal 
determination. 

In  the  questionnaire  issued  to  West 
Fraser  on  May  25,  2001 ,  we  requested 
that  it  report  home  market  downstream 
sales  if  such  sales  were  made  by  an 
affiliated  reseller.  See  question  11  on 
page  G-6  of  the  Department's 
antidumping  questionnaire.  In  response, 
West  Fraser  asked  that  it  be  excused 
from  reporting  the  downstream  sales  as 
it  no  longer  owned  the  home 
improvement  chain  and  no  longer  had 
access  to  the  necessary  sales  records. 
Further,  as  late  as  August  16,  2001,  West 
Fraser  continued  to  assert  that  the 
reporting  of  the  downstream  sales  was 
unnecessary  as  its  sales  to  the  affiliated 
customer  would  pass  the  arm's  length 
test.  Based  on  these  representations,  the 
Department  allowed  West  Fraser  not  to 
report  the  downstream  sales. 

On  October  2,  2001,  the  petitioners, 
claiming  that  their  analysis  showed  that 
West  Fraser's  sales  to  the  affiliate  failed 
the  arm's  length  test,  argued  that  the 
Department  should  assign  adverse  facts 
available  to  those  transactions.  They 
claimed  that  the  Department  had 
requested  the  downstream  sales  on 
several  occasions  and  that  West  Fraser 
had  provided  materially  inaccurate 
information. 

In  response.  West  Fraser  reiterated  its 
earlier  arguments  regarding  the  sales. 
West  Fraser  also  asserted  that  because 
the  affiliated  customer  sold  lumber 
produced  by  a  number  of  Canadian 
mills,  and  because  the  members  of  the 
chain  had  numerous  and  often 
incompatible  computer  systems,  it 
would  be  virtually  impossible  to  report 
all  the  information  requested  for  the 
downstream  sales.  Further,  it  argued 
that  because  the  downstream  sales  were 


'  'To  test  whelher  sales  are  made  at  arm's  length, 
we  compare  the  prices  uf  sales  to  affllialcd  and 
unafTiliated  customers  net  of  ail  mowemeni  charges, 
direct  seUing  expenses,  discounts  and  packing. 
Where  prices  to  the  afTiiiated  parties  are  on  average 
99.5  percent  or  more  of  the  price  to  the  unafTiliated 
party,  we  determine  that  those  sales  made  to  the 
related  party  are  at  arm's  length  and  review  these 
sales  in  our  determination  of  normal  value. 
Otherwise,  the  sales  to  the  affiliated  party  are 
excluded  from  the  calculation  of  normal  value. 


at  the  retail  level,  it  was  unlikely  that 
they  would  be  considered  as  normal 
value  because  of  differences  in  level  of 
trade  with  the  U.S.  sales.  (These  points 
were  subsequently  expressed  in  an 
October  23,  2001,  letter  from  th? 
Government  of  Canada  to  Under 
Secretary  for  International  Trade  Grant 
Aldonas  and  in  ex  parte  meetings  with 
DAS  Bernard  Carreau  and  Assistant 
Secretary  for  Import  Administration 
Faryar  Shirzad.) 

Nevertheless,  because  our  analysis 
indicated  that  the  West  Fraser  affiliated 
sales  had  indeed  failed  the  arm's  length 
test,  on  October  12,  2001,  we  wrote 
West  Fraser  requiring  that  it  report,  by 
October  26,  2001,  all  the  downstream 
sales.  If  it  were  unable  to  do  so,  we 
asked  that  it  suggest  an  alternative 
methodology  to  calculate  normal  value 
for  the  sales  in  question.  A  timely 
response  to  our  October  12  letter  was 
received.  Given  that  we  were  unable  to 
analyze  this  submission  prior  to  this 
preliminary  determination,  and  based 
on  the  representations  made  by  West 
Fraser  with  respect  to  the  likelihood 
that  these  sales  would  not  be  included 
in  our  analysis,  we  have  preliminarily 
decided  to  not  assign  adverse  facts 
available  to  these  sales.'*  We  will 
examine  this  issue  thoroughly  at 
verification  and  if  we  conclude  that 
West  Fraser  failed  to  act  to  the  best  of 
its  ability  in  responding  to  our 
questionnaire,  we  will  reconsider  the 
adverse  facts  available  decision.  , 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Canada.  We  adjusted  the  starting 
price  for  billing  adjustments,  early 
payment  discounts,  inland  freight  to  the 
warehouse,  warehousing  expenses, 
special  handling  charges,  inland  freight 
to  customers,  freight  rebates,  tarping 
expenses  and  fuel  surcharges. 

For  comparisons  made  to  EP  sales,  we 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  and  adding  U.S. 
direct  selling  expenses  [e.g.,  credit).  For 
comparisons  made  to  CEP  sales,  we 
deducted  home  market  direct  selling 
expenses  but  did  not  add  U.S.  direct 
selling  expenses.  No  other  adjustments 
to  NV  were  claimed  or  allowed. 

(6)  Weyerhaeuser 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Canada.  We  adjusted  the  starting 
price  for  freight  to  the  warehouse/reload 


'''  In  order  to  use  adverse  facts  available,  the 
Department  must  make  a  finding,  supported  by 
substantial  evidence,  that  the  "interested 
party... failed  to  cooperate  by  not  acting  to  the  best 
of  its  ability  to  comply  with  a  request  for 
information."  See  section  777(b)  of  the  Act. 


center,  warehousing  expenses,  freight  to 
the  final  customer,  remanufacturing 
done  at  the  warehouse,  discounts, 
rebates,  and  billing  adjustments.  For 
comparisons  made  to  EP  sales,  we  made 
COS  adjustments  by  deducting  direct 
selling  expenses  incurred  for  home 
market  sales  (credit  and  warranty/ 
quality  claims  expenses]  and  adding 
U.S.  direct  selling  expenses  (e.g.,  credit 
and  warranty/quality  claims  expenses). 
For  comparisons  made  to  CEP  sales,  we 
deducted  home  market  direct  selling 
expenses  but  did  not  add  U.S.  direct 
selling  expenses.  No  other  adjustments 
to  NV  were  claimed  or  allowed. 

D.  Calculation  of  Normal  Value  Based 
on  Constructed  Value 

Section  773(a)(4)  of  the  Act  provides 
that  where  NV  cannot  be  based  on 
comparison  market  sales,  NV  may  be 
based  on  CV.  Accordingly,  for  those 
models  of  softwood  lumber  products  for 
which  we  could  not  determine  the  NV 
based  on  comparison-market  sales, 
either  because  there  were  no  useable 
sales  of  a  comparable  product  or  all 
sales  of  the  comparable  products  failed 
the  COP  test,  we  based  NV  on  the  CV. 

Section  773(e)(1)  of  the  Act  provides 
that  the  constructed  value  shall  be  based 
on  the  sum  of  the  cost  of  materials  and 
fabrication  for  the  imported 
merchandise,  plus  amounts  for  selling, 
general,  and  administrative  expenses, 
profit,  and  U.S.  packing  costs.  For  each 
respondent,  we  calculated  the  cost  of 
materials  and  fabrication  based  on  the 
methodology  described  in  the 
Calculation  o/ COP  section,  above.  We 
based  SG&A  and  profit  for  each 
respondent  on  the  actual  amounts 
incurred  and  realized  by  the 
respondents  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  comparison 
market,  in  accordance  with  section 
773(e)(2)(A)  of  the  Act.  We  used  U.S. 
packing  costs  as  described  in  the  Export 
Price  section,  above. 

We  made  adjustments  to  CV  for 
differences  in  COS  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
351.410.  For  comparisons  to  EP,  we 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  on 
home  market  sales  from,  and  adding 
U.S.  direct  selling  expenses  to, 
constructed  value.  For  comparisons  to 
CEP,  we  made  COS  adjustments  by 
deducting  from  CV  direct  selling 
expenses  incurred  on  home  market 
sales. 

Level  of  Trade/CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
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practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sale  in  the 
comparison  market  or,  when  normal 
value  is  based  on  CV,  that  of  the  sales 
from  which  we  derive  SG&A  expenses 
and  profit.  For  EP  sales,  the  U.S.  level 
of  trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  wnether  NV  is  at  a 
different  level  of  trade  than  EP  or  CEP, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade  and  the 
difference  affects  price  comparability 
with  U.S.  sales,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
For  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61 731  (November  19,  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  each  respondent  about 
the  marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondents 
for  each  of  their  channels  of 
distribution.  In  identifying  levels  of 
trade  for  EP  and  home  market  sales  we 
considered  the  selling  functions 
reflected  in  the  starting  price  before  any 
adjustments.  For  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  pursuant  to 
section  772(d)  of  the  Act.  Generally,  if 
the  reported  levels  of  trade  are  the  same, 
the  functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar. 

In  this  investigation,  we  found  that 
the  respondents,  with  the  exception  of 
Weyerhaeuser,  perform  minimal  selling 


functions  in  the  United  States  and  home 
markets.  With  respect  to  the  other 
respondents'  EP  sales,  we  foimd  a  single 
level  of  trade  in  the  United  States  and 
a  single,  identical,  level  of  trade  in  the 
home  market.  Accordingly,  it  was 
unnecessary  to  make  any  level-of-trade 
adjustment  for  comparison  of  EP  and 
home  market  prices.  All  six  respondents 
also  made  CEP  sales.  For  each  of  these 
respondents,  except  Weyerhaeuser,  we 
foimd  that  the  adjusted  CEP  level  of 
trade  was  essentially  the  same  as  that  of 
the  single  home  market  level  of  trade, 
such  that  no  level-of-trade  adjustment  or 
CEP  offset  was  necessary. 

(A)  Abitibi 

Abitibi  reported  three  chaimels  of 
distribution  in  the  home  market.  The 
first  channel  of  distribution  (channel  1) 
included  direct  sales  from  Canadian 
mills  or  reload  centers  to  customers. 
The  second  channel  of  distribution 
(channel  3)  consisted  of  sales  made  to 
large  retailers,  distributors,  building 
materials  manufacturers  and  other  large 
lumber  producers  and  are  a  form  of 
VMI.  The  third  channel  of  distribution 
(channel  4)  consisted  of  e-commerce 
sales.  We  compared  selling  functions  in 
each  of  these  three  channels  of 
distribution  and  found  that  the  sales 
process,  freight  services  and  inventory 
maintenance  activities  were  similar. 
Accordingly,  we  preliminarily 
determine  that  home  market  sales  in 
these  three  channels  of  distribution 
constitute  a  single  level  of  trade. 

In  the  U.S.  market,  Abitibi  had  both 
EP  and  CEP  sales.  Abitibi  reported  EP 
sales  to  end-users  and  distributors 
through  three  channels  of  distribution. 
These  three  EP  channels  of  distribution 
do  not  differ  from  the  three  channels  of 
distribution  in  the  home  market. 
Because  the  sales  process,  freight 
services  and  inventory  maintenance 
were  similar,  we  preliminarily 
determine  that  EP  sales  in  these  three 
channels  of  distribution  constitute  a 
single  level  of  trade  which  is  identical 
to  the  home  market  level  of  trade. 

With  respect  to  CEP  sales,  Abitibi 
reported  these  sales  through  two 
chaimels  of  distribution.  The  first 
(channel  2)  included  direct  sales  from 
U.S.  reload  centers  to  customers.  The 
second  (channel  3)  consisted  of  sales 
made  to  large  retailers,  distributors, 
building  materials  manufacturers  and 
other  large  lumber  producers  and  are  a 
form  of  VMI.  The  selling  functions 
related  to  freight  arrangements  and 
inventory  maintenance  for  these  two 
channels  of  distribution  were  not 
significantly  different  and,  therefore,  we 
determined  there  is  only  one  CEP  level 
of  trade. 


In  determining  whether  separate 
levels  of  trade  exist  between  U.S.  CEP 
sales  and  home  market  sales,  we 
examined  the  selling  functions  in  the 
distribution  chains  and  customer 
categories  reported  in  both  markets.  In 
our  analysis  of  levels  of  trade  for  CEP 
sales,  we  consider  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  and  profit  under 
section  772(d)  of  the  Act. 

Abitibi 's  sales  to  end-users  and 
distributors  in  the  home  market  and  in 
the  U.S.  market  do  not  involve 
significantly  different  selling  functions. 
Abitibi's  Canadian-based  services  for 
CEP  sales  were  similar  to  the  single 
home  market  level  of  trade  with  respect 
to  sales  process  and  warehouse/ 
inventory  maintenance.  Abitibi  did  not 
report  indirect  selling  expenses  other 
than  imputed  inventory  carrying  costs 
in  the  U.S.  for  any  of  its  sales  channels. 
Because  we  found  the  level  of  trade  for 
CEP  sales  to  be  similar  to  the  home 
market  level  of  trade,  we  made  no  level- 
of-trade  adjustment  or  CEP  offset.  See 
section  773(a)(7)(A)  of  the  Act. 

(B)  Confer 

Canfor  reported  four  channels  of 
distribution  in  the  home  market,  with 
six  customer  categories.  The  first 
channel  of  distribution  (channel  1 ) 
included  sales  where  merchandise  was 
shipped  directly  from  one  of  Canfor's 
sawmills  to  a  Canadian  customer.  The 
second  chaimel  of  distribution  (channel 
2)  consists  of  sales  made  through 
remanufacturing  operations,  where 
merchandise  was  snipped  from  the 
primary  mill  through  one  or  more 
secondary  manufacturing  facilities 
before  delivery  to  the  end  customer.  The 
third  channel  of  distribution  (channel  3) 
consisted  of  sales  made  through  reloads, 
where  merchandise  is  shipped  from  the 
primary  mill  though  one  or  more 
lumber-handling  and  inventory  yards 
before  delivery  to  the  final  customer. 
The  fourth  channel  of  distribution 
(channel  4)  consisted  of  sales  made 
pursuant  to  VMI  programs. 

We  compared  the  selling  functions  in 
these  four  channels  of  distribution  and 
found  that  they  differed  only  slightly  in 
that  certain  services  were  provided  for 
VMI  programs  that  were  not  provided  to 
other  channels  including:  product 
brochures,  inventory  management, 
education  on  environmental  issues,  and 
in-store  training.  Also,  office 
wholesalers  (wholesalers  that  do  not 
hold  inventory),  one  of  Canfor's 
customer  categories,  only  purchased 
through  channel  1  and  home  centers 
requested  custom  packing,  wrapping, 
and  bar  coding.  With  respect  to  the  sales 
process,  freight  and  delivery  ser\'ices. 
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warranty  services,  custom-packing 
services,  providing  technical 
information,  inspecting  quality  claims, 
"and  participating  in  trade  shows,  the 
sales  to  all  customer  categories  in  all 
channels  were  similar  in  all  respects. 
Accordingly,  we  preliminarily 
determine  that  home  market  sales  in 
these  four  channels  of  distribution 
constitute  a  single  level  of  trade. 

In  the  U.S.  market,  Canfor  had  both 
EP  and  CEP  sales.  Canfor  reported  EP 
sales  to  end-users  and  distributors 
through  all  four  channels  of 
distribution,  including  mill  direct  sales 
(channel  1),  sales  made  from 
remanufacturing  facilities  (channel  2). 
sales  made  from  Canadian  reload 
facilities  (channel  3),  and  sales  made 
through  VMI  programs  (channel  4). 
These  four  EP  channels  of  distribution 
do  not  significantly  differ  from  the 
channels  of  distribution  in  the  home 
market.  Accordingly,  we  preliminarily 
determine  that  EP  sales  in  these  four 
channels  of  distribution  constitute  a 
single  level  of  trade  which  is  identical 
to  the  home  market  level  of  trade. 

With  respect  to  CEP  sales,  Canfor 
reported  these  sales  through  channel  3, 
sales  made  from  U.S.  reload  facilities.  In 
addition,  the  Department  has 
'  determined  that  Canfor's  VMI  sales  are 
properly  classified  as  CEP  sales.  The 
selling  functions  performed  for  these 
two  channels  of  distribution  were  not 
significantly  different  in  terms  of  freight 
arrangements,  inventory  management 
and  warranty  services,  and  therefore  we 
determined  there  is  only  one  CEP  level 
of  trade. 

In  determining  whether  separate 
levels  of  trade  exist  between  U.S.  CEP 
sales  and  home  market  sales,  we 
examine  selling  functions,  distribution 
chains,  and  customer  categories.  In  our 
analysis  of  level  of  trade  for  CEP  sales, 
we  consider  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act. 

Canfor's  sales  to  end-users  and 
distributors  in  the  home  market  and  in 
the  U.S.  market  do  not  involve 
significantly  different  selling  functions. 
Canfor's  Canadian-based  services  for  its 
CEP  sales  were  similar  to  the  single 
home  market  level  of  trade  with  respect 
to  sales  process  and  inventory 
management.  Canfor  reported  minimal 
indirect  selling  expenses  in  the  U.S. 
Because  we  found  the  level  of  trade  for 
CEP  sales  to  be  similar  to  the  horiie 
market  level  of  trade,  we  made  no  level- 
of-trade  adjustment  or  CEP  offset.  See 
section  773(a)(7)(A)  of  the  Act. 


(C)  Slocan 

Slocan  reported  three  channels  of 
distribution  in  the  home  market:  (1) 
Direct  sales  to  customers;  (2)  local  sales 
made  directly  from  mills;  and  (3)  sales 
through  reload  operations.  The  first 
channel,  coded  in  its  submissions  as 
channel  1,  is  comprised  of  direct  sales 
and  shipments  to  customers,  and  are  the 
large  majority  of  sales.  The  second, 
coded  as  chaimel  2,  consist  of  "local" 
sales  from  mills  to  local  customers,  who 
received  their  merchandise  at  the  mills. 
The  third,  coded  as  channel  3,  consisted 
of  sales  through  reload  centers.  We 
compeu'ed  the  selling  functions  in  the 
three  channels  of  distribution  and  found 
that  Slocan's  sales  process  was  identical 
across  all  of  them.  In  addition,  freight 
services  and  inventory  maintenance 
activities  were  similar.  Although 
channel  3  sales  involve  reload  centers 
not  owned  by  Slocan.  the  company 
maintained  control  of  the  merchandise 
until  it  is  sold  to  the  customer  in  all 
three  channels.  Accordingly,  we 
preliminarily  determine  that  home 
market  sales  in  these  three  channels  of 
distribution  constitute  a  single  level  of 
trade. 

In  the  U.S.  market.  Slocan  had  both 
EP  and  CEP  sales.  Slocan  reported  EP 
sales  through  two  channels  of 
distribution:  (1)  Direct  sales  to 
customers:  and  (2)  settlements  of  futures 
contracts.  The  first,  coded  channel  1, 
covered  direct  sales  and  shipments  to 
customers.  All  other  EP  sales  were  ex- 
pit  settlements  of  SPF  lumber  futures 
positions  on  the  Chicago  Mercantile 
Exchange  (CME),  i.e.,  sales  settled 
outside  the  pit  of  the  CME.  Slocan  treats 
the  CME  like  a  customer.  These  sales, 
coded  as  channel  4.  effectively  use  the 
same  chaimel  of  distribution  as  channel 
1  once  the  sale  is  arranged.  Although 
the  sales  process  for  channel  4  differs 
somewhat  from  that  of  other  EP  sales 
and  home  market  sales,  the  selling 
functions  and  channels  of  distribution 
for  both  channel  1  and  channel  4  are 
similar  with  respect  to  delivery  and 
freight  services.  Therefore,  we 
preliminarily  determine  that  EP  sales  in 
the  U.S.  market  constitute  a  single  level 
of  trade. 

On  this  basis,  it  appears  that  the  level 
of  trade  of  Slocan's  home  market  sales 
do  not  involve  significantly  different 
selling  functions  than  the  level  of  trade 
of  the  company's  EP  sales.,  and  that  the 
distinctions  do  not  constitute  a 
difference  in  level  of  trade  between  the 
two  markets. 

Slocan's  CEP  sales  were  reported  in 
two  chaimels  of  distribution:  (1)  Sales 
through  reload  operations;  and  (2)  sales 
through  VMI  programs.  The  first,  coded 


as  channel  2,  consist  of  sales  shipped 
from  reload  centers,  operated  by 
imaffiliated  parties.  Unlike  home  market 
and  EP  sales,  the  shipment  instruction 
would  go  to  the  reload  center  rather 
than  the  mill.  All  channel  2  sales  were 
reported  as  CEP  sales.  Slocan  also 
reported  some  VMI  sales,  coded  as 
chaimel  3,  in  which  inventory  was 
stored  by  the  customer,  although  Slocan 
held  title  to  the  merchandise  until  it 
was  sold.  Slocan's  Canada-based 
services  for  its  CEP  sales  include  order 
taking,  issuing  invoices  to  purchasers, 
and  shipment  instructions  and 
inventory  management  for  channel  2 
sales.  With  respect  to  channel  3  sales. 
Slocan's  involvement  included  the 
collection  of  weekly  invoices  of 
withdrawals  from  inventory  and 
keeping  track  of  inventory  levels.  Slocan 
did  not  report  any  indirect  selling 
expenses  other  than  imputed  inventory 
carrying  costs  in  the  United  States  for 
either  of  these  channels.  Given  the 
similarity  of  selling  functions  between 
these  two  channels  of  distribution,  we 
concluded,  preliminarily,  that  they 
constituted  a  single  level  of  trade. 

In  determining  whether  separate 
levels  of  trade  existed  between  U.S.  CEP 
sales  and  home  market  sales,  we 
examined  the  selling  functions  for  the 
chains  of  distribution  and  customer 
categories  reported  in  the  home  market 
and  the  United  States.  In  determining 
levels  of  trade  for  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act. 

This  CEP  level  of  trade  was  also 
similar  to  the  single  home  market  level 
of  trade  with  respect  to  sales  process 
and  warehouse/ inventory  maintenance. 
We  found  this  CEP  level  of  trade  to  be 
similar  to  home  market  level  of  trade. 
Therefore,  where  possible,  we  matched 
CEP  sales  to  normal  value  based  on 
home  market  sales  and  made  no  level- 
of-trade  adjustment  or  CEP  offset.  See 
section  773(a)(7)(A)  of  the  Act. 

(D)  Tembec 

Tembec  reported  two  channels  of 
distribution  in  the  home  market.  The 
first  channel  of  distribution  (channel  1) 
included  sales  made  to  wholesalers  who 
take  title  to — but  not  physical 
possession  of — the  lumber  and  resell  it 
to  end-users.  The  second  channel  of 
distribution  (channel  2)  consisted  of 
sales  made  to  the  same  customers  but 
these  shipments  go  through  a  reload 
center  en  route  to  the  customer.  We 
compared  the  selling  functions  in  these 
two  channels  of  distribution  and  found 
that,  while  they  differed  slightly  with 
respect  to  the  subject  merchandise  being 
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shipped  to  an  origin  reload  center  (a 
reload  center  located  close  to  the 
sawmill),  they  were  similar  with  respect 
to  both  the  sales  process  and  freight 
services.  Accordingly,  we  preliminarily 
determine  that  home  market  sales  in 
these  two  channels  of  distribution 
constitute  a  single  level  of  trade. 

In  the  U.S.  market,  Tembec  had  both 
EP  and  CEP  sales.  Tembec  reported  EP 
sales  to  end-users  and  distributors 
through  the  same  two  channels  of 
distribution  reported  for  home  market 
sales.  These  two  EP  channels  of 
distribution  do  not  differ  from  the  two  ~^ 
channels  of  distribution  in  the  home 
market.  Because  the  sales  process, 
freight  services  and  inventory 
maintenance  were  similar,  we 
preliminarily  determine  that  EP  sales  in 
these  two  channels  of  distribution 
constitute  a  single  level  of  trade  which 
is  identical  to  the  home  market  level  cf 
trade. 

With  respect  to  CEP  sales,  the 
Department  has  determined  that 
Tembec  made  these  sales  through  one 
channel  of  distribution,  which  consisted 
of  U.S.  sales  that  travel  through  a  U.S. 
reload  center  en  route  to  the  customer, 
as  well  as  VMI  sales.  Because  Tembec 
made  CEP  sales  through  one  channel  of 
distribution,  we  have  determined  there 
is  only  one  CEP  level  of  trade. 

In  determining  whether  separate 
levels  of  trade  exist  between  U.S.  CEP 
sales  and  home  market  sales,  we 
examined  the  selling  functions  reported 
for  different  distribution  chains  and 
customer  categories  in  the  home  market 
and  the  United  States.  In  determining 
levels  of  trade  for  CEP  sales,  we 
consider  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  under  section 
772(d)  of  the  Act. 

Tembec's  sales  to  end-users  and 
distributors  in  the  home  market  and  in 
the  U.S.  market  do  not  involve 
significantly  different  selling  functions. 
Tembec's  Canadian-based  services  for 
CEP  sales  were  similar  to  the  single 
home  market  level  of  trade  with  respect 
to  sales  process  and  freight 
arrangements.  Tembec  normally 
provides  transportation  to  the  customer. 
For  VMI  sales.  Tembec  provides  the 
same  services,  but  invoices  the  customer 
based  on  the  customer's  need  to 
maintain  inventory  levels.  Because  we 
foumi  the  level  of  trade  for  CEP  sales  to 
be  similar  to  the  home  market  level  of 
trade,  we  made  no  level-of-trade 
adjustment  or  CEP  offset.  See  section 
773(a)(7)(A)  of  the  Act. 

(E)  West  Fraser 

West  Fraser  reported  three  chaimels 
of  distribution  in  the  home  market,  with 


nine  customer  categories.  The  first 
channel  of  distribution  (channel  1) 
included  sales  made  directly  to  end- 
users  and  distributors.  The  second 
channel  of  distribution  (channel  2) 
consisted  of  sales  made  to  end-users  and 
distributors  through  unaffiliated  origin 
reload  centers.  The  third  channel  of 
distribution  (channel  3)  consisted  of 
sales  made  to  end-users  and  distributors 
through  VMI  programs.  We  compared 
these  three  channels  of  distribution  and 
found  that,  while  selling  functions 
differed  slightly  with  respect  to  the 
merchandise  shipped  to  an  origin  reload 
center  and  inventory  maintenance 
service  for  VMI  customers,  they  were 
similar  with  respect  to  sales  process, 
freight  services,  inventory  services  and 
warranty  services.  Accordingly,  we 
preliminarily  determine  that  home 
market  sales  in  these  three  channels  of 
distribution  constitute  a  single  level  of 
trade. 

In  the  U.S.  market.  West  Fraser  had 
both  EP  and  CEP  sales.  West  Fraser 
reported  EP  sales  to  end-users  and 
distributors  through  four  channels  of 
distribution  and  nine  customer 
categories.  The  first  three  EP  channels  of 
distribution  differed  from  the  three 
channels  of  distribution  within  the 
home  market  only  with  respect  to  paper 
processing  services  in  connection  with 
West  Fraser's  export  quota  under  the 
SLA.  The  fourth  EP  channel  of 
distribution  (channel  4)  consisted  of 
sales  made  to  end-users  and  distributors 
through  Canadian  customers  with  quota 
transfer.  This  fourth  EP  channel  is 
similar  to  channel  1.  Inasmuch  as  these 
different  channels  were  similar  with 
respect  to  sales  process,  freight  services 
and  warranty  service,  we  preliminarily 
determine  that  EP  sales  in  these  four 
channels  of  distribution  constitute  a 
single  level  of  trade  which  is  identical 
to  the  home  market  level  of  trade. 

With  respect  to  CEP  sales.  West 
Fraser's  channel  of  distribution  (channel 
5)  included  sales  to  end-users  and 
distributors  through  West  Fraser's 
subsidiary,  WFFP.  The  company  WFFP 
is  a  Canadian  entity  created  to  act  as  the 
importer  of  record  and  hold  title  to 
lumber  sold  in  the  United  States.  These 
sales  were  made  via  unaffiliated 
destination  reload  centers  in  the  United 
States.  In  determining  whether  separate 
levels  of  trade  actually  existed  between 
CEP  sales  and  home  market  sales,  we 
examined  the  selling  functions  in  the 
different  distribution  chains  and 
customer  categories  reported  in  the 
home  market  and  the  United  States.  In 
determining  levels  of  trade  for  CEP 
sales,  we  consider  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  and  profit  under 


section  772(d)  of  the  Act.  West  Eraser's 
Canadian-based  services  for  its  CEP 
sales  include  order-taking,  invoicing 
and  inventory  management.  West 
Fraser's  Canadian  sales  agents 
occasionally  arrange  for  reload  center 
excess  storage  and  freight  from  U.S. 
destination  reload  centers  to  unaffiliated 
end  users. 

West  Fraser  did  not  report  any 
indirect  selling  expenses  in  the  United 
States  except  imputed  inventor,' 
carrying  costs.  AJiy  services  occurring  in 
the  United  States  are  provided  by  the 
unaffiliated  reload  centers,  which  are 
paid  a  fee  by  West  Fraser.  These 
expenses  have  been  deducted  from  the 
CEP  starting  price  as  movement 
expenses. 

West  Fraser's  sales  to  end-users  and 
distributors  in  the  home  market  and  the 
importers  in  the  U.S.  market  do  not 
involve  significantly  different  selling 
functions.  The  CEP  level  of  trade  was 
similar  to  the  single  home  market  level 
of  trade  with  respect  to  sales  process, 
and  inventory  maintenance.  We  found 
the  level  of  trade  for  CEP  sales  similar 
to  the  home  market  level  of  trade. 
Therefore,  we  made  no  level-of-trade 
adjustment  or  CEP  offset.  See  section 
773(a)(7)(A)  of  the  Act. 

(F)  Weyerhaeuser 

Weyerhaeuser  reported  four  channels 
of  distribution  in  the  home  market,  with 
seven  customer  categories.  The  channels 
of  distribution  are  (1)  mill-direct  sales; 
(2)  VMI  sales;  (3)  Mill-direct  sales  made 
through  Weyerhaeuser  Building 
Materials  (WBM);  and  (4)  sales  made  out 
of  inventory  by  WBM.  To  determine 
whether  separate  levels  of  trade  exist  in 
the  home  market,  we  examined  the 
selling  functions,  the  chain  of 
distribution,  and  the  customer 
categories  reported  in  the  home  market. 

For  each  of  its  channels  of 
distribution,  Weyerhaeuser's  selling 
functions  included  invoicing,  freight 
arrangement,  warranty/quality  claims, 
marketing  and  promotional  activities, 
technical  service,  sales  and  product 
training,  market  information,  advanced 
shipping  notices,  online  order  status 
information,  and  toll-free  customer 
service  lines.  For  each  channel,  except 
WBM  sales  &t)m  inventory, 
Weyerhaeuser  offered  certification  of 
adherence  to  sustainable  forestry 
initiatives.  Weyerhaeuser's  sales  made 
out  of  inventory  by  WBM  appear  to 
involve  substantially  more  selling 
functions,  and  to  be  made  at  a  different 
point  in  the  chain  of  distribution  than 
mill-direct  sales.  WBM  functions  as  a 
distributor  for  the  B.C.  Coastal  Group 
(BCC)  and  Canadian  Lumber  Business 
(CLB)  and,  although  not  a  separate  legal 
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entity,  operated  as  a  reseller.  WBM 
operates  a  number  of  customer  service 
centers  (CSC)  throughout  Canada  where 
it  provides  local  sales  offices  and  just- 
in-time  inventory  locations  for 
customers.  All  sales  made  through 
WBM  must  be  "sold"  internally  to  WBM 
by  BCC  or  CLB,  and  then  sold  to  the 
final  customer  by  WBM's  local  sales 
force.  Freight  must  be  arranged  to  the 
WBM  inventory  location  and  then  to  the 
final  customer.  CSCs  will  also  engage  in 
minor  further  manufactiuing  to  fill  a 
customer  order,  if  the  desired  product  is 
not  in  inventory.  WBM  also  sells  from 
inventory  through  its  trading  group 
(TG).  The  TG  maintains  some  sales 
offices  of  its  own,  and  also  has  sales 
personnel  at  some  CSCs.  The  TG 
maintains  its  inventory  at  public 
reloads. 

WBM  also  sells  on  a  mill-direct  basis. 
Although  double-invoicing  (i.e..  mill 
invoices  WBM,  which  invoices  the  final 
customer)  is  involved,  there  is  no  need 
to  maintain  local  just-in-time  inventory 
or  arrange  freight  twicie.  Therefore,  we 
do  not  consider  mill-direct  sales  made 
through  WBM  to  be  at  a  separate  level 
of  trade  from  mill-direct  sales  made  by 
CLB  and  BCC. 

Sales  made  through  VMI 
arrangements  also  appear  to  involve 
significantly  more  selling  activities  than 
mill-direct  sales.  CLB  has  a  designated 
sales  team  responsible  for  VMI  sales 
which  works  with  the  customers  to 
develop  a  sales  voliune  plan,  manages 
the  flow  of  products  and  replenishing 
process,  and  aligns  the  sales  volume 
plan  with  Weyerhaeuser's  production 
plans.  It  also  ofiers  extra  services  such 
as  bar  coding,  cut-in-two,  half  packing 
and  precision  end  trimming.  BCC's  VMI 
sales  are  partially  managed  by  WBM, 
which  assists  in  determining  the  timing 
of  shipments.  BCC  invoices  WBM  when 
the  merchandise  is  shipped  to  the  VMI 
warehouse  and  WBM  invoices  the 
customer  as  the  product  is  shipped  from 
the  VMI  warehouse. 

Of  the  seven  customer  categories, 
industrial  users,  retail  dealers  and  home 
improvement  warehouses  (HIW)  made 
purchases  through  all  four  channels  of 
distribution.  Wholesalers  and  buying 
groups  made  purchases  through  all 
channels  except  VMI.  Manufactured- 
home  builders  made  all  purchases 
through  WBM,  either  directly  from  the 
mill  or  from  inventory. 

We  find  there  are  no  significant 
differences  in  customer  categories 
among  the  various  channels  of 
distribution.  However,  because  both 
VMI  and  WBM  inventory  sales  involve 
significantly  more  selling  functions  than 
the  mill-direct  sales,  we  consider  them 
at  a  more  advanced  level  of  trade  for 


purposes  of  this  preliminary 
determination.  While  the  selling 
activities  for  VMI  and  WBM  inventory 
sales  are  not  identical,  the  principal 
selling  activity  for  both  is  just-in-time 
inventory  maintenance.  Thus,  we 
consider  them  to  be  at  the  same  level  of 
trade.  Accordingly,  we  find  that  there 
are  two  levels  of  trade  in  the  home 
market,  mill-direct  (HMl)  and  VMI  and 
WBM  sales  out  of  inventory  (HM2). 

Weyerhaeuser  reported  seven 
channels  of  distribution  in  the  U.S. 
market,  with  seven  customer  categories. 
The  channels  of  distribution  are  (1) 
mill-direct  sales;  (2)  VMI  sales;  (3)  CLB 
sales  through  U.S.  reloads;  (4)  TG  quota 
sales  (5)  CLB/WBM-CA  transfer  sales; 
(6)  WBM-U.S.  direct  sales  and  (7) 
WBM-U.S.  inventory  sales.  The  EP 
channels  are  miU-direct  sales,  TG  quota 
sales  and  WBM-CA  transfer  sales.  The 
other  channels  are  CEP  channels.  In 
determining  whether  separate  levels  of 
trade  existed  between  U.S.  and  home 
market  sales,  we  examined  the  selling 
functions,  the  chain  of  distribution,  and 
customer  categories  reported  in  the  U.S. 
market. 

With  regard  to  the  mill-direct  sales, 
Weyerhaeuser  has  the  same  selling 
activities  as  it  does  for  mill-direct  sales 
in  Canada.  With  regard  to  TG  quota 
sales,  imtil  October  2000,  the  TG 
maintained  border  reloads  where  it 
engaged  in  resorting  and  grading  and 
minor  further  manufacturing  such  as 
end-cutting.  It  is  unclear  itom 
Weyerhaeuser's  response  if  any  of  these 
services  were  performed  for  lumber  sold 
through  the  TG  in  the  Canadian  market. 
All  o&er  selling  activities  engaged  in  by 
the  TG  were  the  same  in  the  U.S.  and 
Canadian  markets. 

"    The  WBM-CA  transfer  sales  are  made 
through  one  CSC  and  appear  to  have  the 
same  selling  functions  as  other 
Canadian  CSCs.  Therefore,  where 
possible,  we  matched  the  U.S.  mill- 
direct  sales  (U.S.I)  to  the  Canadian  mill- 
direct  sales  (HMl)  and  the  U.S.  TG  and 
WBM-CA  transfer  sales  (U.S.2)  to 
Canadian  TG  sales  and  CSC  sales 
(HM2). 

In  examining  levels  of  trade  for  CEP 
sales,  we  consider  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  and  profit  under 
section  772(d)  of  the  Act. 
Weyerhaeuser's  Canadian  selling 
functions  for  VMI  sales  to  the  United 
States  include  the  same  selling 
functions  performed  for  home  market 
VMI  sales,  as  described  above.  Although 
the  VMI  warehouses  are  located  in  the 
United  States,  most,  if  not  all,  of  the 
associated  selling  functions  appear  to  be 
performed  in  Canada.  Therefore,  even 
after  the  deduction  of  U.S.  expenses  and 


profit  we  find  that  the  U.S.  VMI  sales 
(U.S.2)  are  made  at  the  same  level  of 
trade  as  home  market  VMI  sales  (HM2). 

CLB  sales  through  U.S.  reloads  also 
appear  to  have  most  of  their  selling 
functions  occurring  in  Canada.  While 
Weyerhaeuser  states  that  it  maintains 
just-in-time  inventory  for  its  U.S. 
customers  at  these  reloads,  it  does  not 
maintain  local  sales  offices,  and  the 
sales  do  not  involve  a  reseller. 
Therefore,  these  sales  do  not  appear  to 
be  at  a  different  point  in  the  chain  of 
distribution  than  mill-direct  sales  in 
Canada.  In  addition,  CLB  does  not 
appear  to  offer  the  same  services  boia 
its  U.S.  reloads  that  it  offers  its  VMI 
customers.  Therefore,  for  purposes  of 
this  preliminary  determination,  we  are 
considering  CLB's  sales  through  U.S. 
reloads  to  be  at  the  same  level  of  trade 
as  its  mill-direct  sales  (U.S.I  and  HMl). 

With  regard  to  WBM's  U.S.  sales 
made  through  CSCs,  significant  selling 
activities  occuir  in  the  United  States, 
such  as  maintaining  local  sales  offices 
and  just-in-time  inventory,  and 
arranging  freight  to  the  final  customer. 
The  selling  fimctions  occurring  in 
Canada  are  the  same  selling  functions 
performed  for  mill-direct  sales. 
Therefore,  after  the  deduction  of  U.S. 
expenses  and  profit,  we  find  that 
WBM's  U.S.  sales  made  through  CSCs 
are  at  the  same  level  of  trade  as  mill- 
direct  sales  (U.S.I  and  HMl). 

Of  the  seven  customer  categories, 
wholesalers,  HIWs,  and  retail  dealers  all 
buy  through  all  channels  of  distribution. 
The  remaining  categories,  industrial 
users,  truss  manufacturers,  buying 
groups,  and  manufactured-home 
builders,  all  buy  through  multiple 
channels  of  distribution.  Therefore,  we 
do  not  find  customer  category  to  be  a 
useful  indicator  of  level  of  trade  for 
these  customer  types. 

Because  we  found  a  pattern  of 
consistent  price  differences  between 
levels  of  trade,  where  we  matched 
across  levels  of  trade,  we  made  a  level 
of  trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  daily  exchange  rates  as 
certified  by  the  Federal  Reserve  Bank. 

Critical  Circumstances 

In  their  April  2,  2001,  petition,  the 
petitioners  requested  that  the 
Department  monitor  import  data  of  the 
subject  merchandise  to  determine 
whether  imports  have  been  massive 
since  the  expiration  of  the  SLA.  In  the 
April  30,  2001,  notice  of  initiation,  the 
Department  agreed  to  monitor  these 
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imports  and  stated  that  if  the  relevant 
criteria  are  established,  we  would  issue 
a  critical  circumstances  finding  at  the 
earliest  possible  date.  Throughout  the 
course  of  this  investigation,  the 
petitioners  have  submitted  additional 
comments  concerning  this  issue  and 
recommended  that  the  Department 
make  an  affirmative  determination  of 
critical  circumstances. 

Inasmuch  as  the  petitioners  submitted 
critical  circumstances  allegations  more 
than  20  days  before  the  scheduled  date 
of  the  preliminary  determination, 
section  351.206(c)(2)(i)  of  the 
Department's  regulations  provides  that 
we  must  issue  our  preliminary  critical 
circumstances  determinations  not  later 
than  the  date  of  the  preliminary 
determination. 

If  critical  circimistances  are  alleged, 
section  733(e)(1)  of  the  Act  directs  the 
Department  to  examine  whether  there  is 
a  reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  (t)here  is  a  history  of 
dumping  and  material  injury  by  reason 
of  diunped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

In  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine  (i)  the  volume  and  value 
of  the  imports,  (ii)  seasonal  trends,  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  Section 
351.206(h)(2)  of  the  Department's 
regulations  provides  that  an  increase  in 
imports  of  15  percent  or  more  during  a 
"relatively  short  period"  may  be 
considered  "massive."  In  addition, 
section  351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e..  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
As  a  consequence,  the  Department 
compares  import  levels  during  at  least 
the  three-months  period  immediately 
after  initiation  with  at  least  the  three- 
month  period  immediately  preceding 
initiation  to  determine  whether  there 
has  been  at  least  a  15-percent  increase 
in  imports  of  subject  merchandise. 
Where  information  is  available  for 
longer  periods,  the  Department  will 
compare  such  data.  See,  e.g.. 
Preliminary  Determinations  of  Critical 
Circumstances:  Steel  Concrete 


Reinforcing  Bars  From  Ukraine  and 
Moldova.  65  FR  70696,  70697 
(November  27,  2000). 

In  this  case,  because  data  were 
available  for  additional  months,  the 
Department  compared  import  and 
shipment  data  during  the  five-month 
period  immediately  after  initiation  with 
the  five-month  period  immediately 
preceding  initiation  to  determine 
whether  there  has  been  at  least  a  15- 
percent  increase  in  imports  of  subject 
merchandise.  Based  on  this  comparison, 
the  Department  preliminarily  foimd  that 
there  were  no  massive  imports  with 
respect  to  the  mandatory  respondents 
and  the  companies  in  the  "all  others" 
category.  For  further  details,  see  the 
Department's  Preliminary 
Determination  of  Critical  Circumstances 
memorandmn  frtim  Bernard  T.  Carreau 
to  Faryar  Shirzad,  (October  30.  2001). 
As  discussed  in  the  above-referenced 
memorandum,  the  Department's  finding 
that  massive  imports  did  not  exist  for 
these  companies  is  based  on  seasonal 
adjustments  of  the  relevant  shipment 
and  import  data.  Because  the  second 
prong  of  the  statute  regarding  critical 
circumstances  has  not  been  met  for 
afore-mentioned  companies,  the 
Department  preliminarily  determined 
that  critical  circumstances  do  not  exist 
for  these  companies. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  information 
to  be  used  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  softwood  lumber 
products  from  Canada,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  normal  value  exceeds  the  EP 
or  CEP,  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margin  are  as  follows: 


Fxporter/producer 

Weighted- 
average 
margin 

percentage 

Abitibi  (and  its  affiliates 
Produits  Forestiers  Petit 
Paris  Inc  ,  Produits  Forestiers 
La  Tuque  Inc  .  Scienes  Sag- 
uenay  Ltee..  Sodete  En 
Commandite  Sderie 
Opticwan)  

Cantor  (and  its  affiliates  Lake- 
land Mills- Ltd..  The  Pas  Lum- 
ber Company  Ltd.,  Howe 
Sound  Pulp  and  Paper  Lim- 
ited Partnership) 

13  64 
12  98 

Skxan 

19.24 

Tembec  (and  its  affiliates 
MarKs  Lumber  Ltd.,  Excel 
Forest  Products)  

10  76 

West  Fraser  (and  its  affiliates 
West  Fraser  Forest  Products 
Inc.,  Seehta  Forest  Products 
Ltd.)  

5.94 

Weyerhaeuser  (and  its  affiliates 
Monterra  Lumber  Mills  Ltd.. 
Weyerhaeuser  Sastcatch- 
ewan  Ltd.)  

All  Others 

1193 
12  58 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  determination.  If  our  final 
antidumping  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry.  The  deadline  for  that 
ITC  determination  would  be  the  later  of 
120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  the  date  of  our  final  determination. 

Public  Comment 

All  parties  will  be  notified  of  the 
specific  schedule  for  submission  of  case 
and  rebuttal  briefs.  In  general,  case 
briefs  for  this  investigation  must  be 
submitted  no  later  than  one  week  after 
the  issuance  of  the  verification  reports. 
Rebuttal  briefs  must  be  filed  within  five 
days  after  the  deadline  for  submission  of 
case  briefs.  A  list  of  authorities  used,  a 
table  of  contents,  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
Executive  summaries  should  be  limited 
to  five  pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  this  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
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Conunerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
Parties  should  confinn  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  issue  our  final  determination 
no  later  than  135  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and  777(i)(l)oftheAct. 

Dated:  October  30.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  01-27854  Filed  11-5^1:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-869,  A-42e-«31,  A-475-831,  A-423- 
810,  A-821-814,  A-791-811,  A-469-811.  A- 
583-«38] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Structural  Steel  Beams  From  the 
People's  Republic  of  China,  Germany, 
Italy,  Luxembourg,  Russia,  South 
Africa,  Spain,  and  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  We  are  postponing  the 
preliminary  determinations  in  the 
antidumping  duty  investigations  of 
structural  steel  beams  from  the  People's 
Republic  of  China.  Germany.  Italy, 
Luxembourg.  Russia,  South  Africa, 
Spain,  and  Taiwan. 
EFFECTIVE  DATE:  November  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberger  (Luxembourg)  at  (202) 
482-4136:  Katherine  Johnson  (Taiwan) 
at  (202) 482-4929:  Lyn  Johnson 
(People's  Republic  of  China)  at  (202) 
482-5287;  Thomas  Schauer  (Germany) 
at  (202)  482-0410:  Alysia  Wilson  (Italy) 
at  (202)  482-0108;  Hermes  Pinilla 
(Russia)  at  (202)  482-3477:  David 
Dirstine  (South  Africa)  at  (202)  482- 
4033:  and  Jennifer  Gehr  (Spain)  at  (202) 
482-1779;  Import  Administration, 
International  Trade  Administration, 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Jemuary  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2001). 

Postponement  of  Preliminary 
Determinations 

On  June  12,  2001,  the  Department 
published  the  initiation  of  the 
antidumping  duty  investigations  of 
imports  of  structural  steel  beams  from 
People's  Republic  of  China,  Germany, 
Italy,  Luxembourg,  Russia,  South  Africa, 
Spain,  and  Taiwan.  The  notice  of 
initiation  stated  that  we  would  make 
our  preliminar\'  determinations  for 
these  antidumping  duty  investigations 
no  later  than  140  days  after  the  date  of 
issuance  of  the  initiation  [i.e.,  October 
30,  2001).  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Structural  Steel  Beams  From  the 
People's  Republic  of  China,  Germany, 
Italy,  Luxembourg,  Russia,  South  Africa, 
Spain,  and  Taiwan,  66  FR  33048  (June 
12,2001). 

On  September  25.  2001,  the 
petitioners  '  made  a  timely  request 
pursuant  to  19  CFR  351.205(e)  for  a  31- 
day  postponement  of  the  preliminary 
determinations.  On  October  2,  2001,  we 
postponed  the  preliminary 
determinations  under  section-733(c){l) 
of  the  Act  until  November  30,  2001. 

On  October  30,  2001,  the  petitioners 
made  a  timely  request  pursuant  to  19 
CFR  351.205(e)  for  an  additional  19-day 
postponement  of  the  preliminary 
determinations,  or  until  December  19, 
2001 .  The  petitioners  requested  this 
extension  in  order  to  allow  the 
Department  sufficient  time  to  gather 
information  necessary  for  its 
preliminary  determinations. 

For  the  reasons  identified  by  the 
petitioners,  and  because  there  are  no 
compelling  reasons  to  deny  the  request, 
we  are  postponing  the  preliminary 
determinations  under  section  733(c)(1) 
of  the  Act.  We  will  make  our 
preliminary  determinations  no  later 
than  December  19,  2001 . 


'  The  petitioners  are  Committee  for  Fair  Beam 
Imports  ("CFBI")  and  its  individual  members. 
Northwestern  Steel  and  Wire  Ck)mpany.  Nucor 
Corporation.  Nucor-Yamato  Steel  Company,  and 
TXI-Chaparral  Steel  Company. 


This  notice  is  published  pursuant  to 
sections  733(f)  and  777(i)  of  the  Act. 

Dated:  October  31,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  01-278.55  Filed  11-5-01;  8:45  am] 
BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Overseas  Trade  Missions:  2002  Trade 
Missions;  Services  Matchmaker  Trade 
Delegation  (Mexico,  Chile  and 
Venezuela  et  ai.) 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description  of  each  trade  mission, 
obtain  a  copy  of  the  mission  statement 
from  the  Project  Officer  indicated  for 
each  mission  below.  Recruitment  and 
selection  of  private  sector  participants 
for  these  missions  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  dated  March  3, 
1997. 

Services  Matchmaker  Trade  Delegation 
Mexico  City,  Mexico;  Santiago,  Chile; 

Caracas,  Venezuela 
April  8-16,  2002 
Recruitment  closes  on  March  1.  2002. 

For  further  information  contact:  Ms. 
Yvonne  Jackson,  U.S.  Department  of 
Commerce.  Telephone  202-482-2675; 
or  e-Mail: 

Yvoime.Jackson@mail.doc.gov 
Medical  Devices  Trade  Mission  to 

Central  Europe 
Budapest.  Hungary;  Prague.  Czech 

Republic;  Warsaw,  Poland 
May  12-21,2002 
Recruitment  closes  on  March  29,  2002. 

For  further  information  contact:  Ms. 
Valerie  Barth.  U.S.  Department  of 
Commerce.  Telephone  202-482-3360; 
or  e-Mail:  Valerie_Barth@ita.doc.gov 

ACE-Infrastructure  Matchmaker  Trade 

Delegation 
Madrid,  Spain;  Casablanca  and 

Tangiers,  Morocco 
June  3-7,  2002 
Recruitment  closes  on  April  12,  2002. 

For  further  information  contact:  Mr. 
Sam  Dhir,  U.S.  Department  of 
Commerce.  Telephone  202-482-4756; 
or  e-Mail:  Sam.Dhir@mail.doc.gov 
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Electric  Power  Mission  to  Vietnam  and 

Thailand 
Hanoi  and  Ho  Chi  Minh  City,  Vietnam; 

Bangkok,  Thailand 
September  30-October  4,  2002 
Recruitment  closes  on  Jime  30,  2002. 

For  further  information  contact:  Ms. 
Rachel  Halpem,  U.S.  Department  of 
Commerce.  Telephone  202-482-4423; 
or  e-Mail:  Rache_Halpem@ita.doc.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Nisbet,  U.S.  Department  of 
Commerce.  Telephone  202-482-5657, 
or  e-Mail  Tom_Nisbet@ita.doc.gov. 

Dated:  October  28,  2001. 
Thomas  H.  Nisbet, 

Director.  Promotion  Planning  and  Support 
Division,  Office  of  Export  Promotion 
Coordination. 

[FR  Doc.  01-27846  Filed  11-5-01:  8:45  ami 

BILUNG  CODE  SSIO-DO-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  102901 D] 

Mid-Atlantic  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  Ecosystems 
Planning  Committee  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  November  20,  2001,  from  10 
a.m.  until  5  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Renaissance  Philadelphia  Hotel 
Airport.  500  Stevens  Drive, 
Philadelphia,  PA  19113;  telephone: 
610-521-5900. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331.  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  first  meeting  of  the  Ecosystems 
Planning  Committee  (formerly  three 
committees:  the  Ecosystems 
Management  Committee,  the 
Comprehensive  Management 
Committee,  and  the  Habitat  Committee). 
The  purpose  of  this  meeting  is  to  review 
the  committee's  work  plan  for  the 


coming  year  and  initiate  discussions  on 
2003  priorities  for  the  Council's  Quota 
Set-aside  Program. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coundl's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council  Office  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  October  31.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  01-27847  Filed  11-5-01:  8:45  am) 

nUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  1 02901 C} 

New  England  Rshery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Whiting  Oversight  and  Advisory  Panel 
for  November,  2001 .  Recommendations 
from  the  committee  will  be  brought  to 
the  full  Council  for  formal  consideration 
and  action,  if  appropriate. 

DATES:  The  meeting  will  held  on 
Tuesday,  November  27,  2001,  at  9:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  31  Hampshire  Street, 
Mansfield,  MA  02048;  telephone:  (508) 
339-2200. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 


FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Oversight  Committee  and  Advisory 
Panel  will  discuss  the  2001  Small  Mesh 
Multispecies  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  Report.  They 
will  also  discuss  Whiting  Monitoring 
Committee  Recommendations.  They 
will  identify  issues  and  develop  a 
scoping  document  for  Amendment  14 
(whiting)  to  the  Multispecies  Fishery 
Management  Plan  (FMP).  The  agenda 
will  also  include  discussion  of  a 
timeline,  a  schedule  for  scoping  and 
future  Committee  meetings,  as  well  as  a 
timeline  for  the  development  of 
Amendment. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  October  31.  2001. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Servicff. 
(FR  Doc.  01-27848  Filed  11-5-01;  8:45  am) 
HLUNO  COOC  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Romania 

October  31.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

limit. 

EFFECTIVE  DATE:  November  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
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Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATIOM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  current  limit  for  Category  444  is 
being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  77594.  pubUshed  on 
December  12,  2000. 

D.  Michael  Hutchinson,  |        " 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  31.  2001.  j 

Commissioner  of  Customs,       ' 
Department  of  the  Treason'.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2001  and  extends 
through  December  31.  2001. 

Effective  on  November  6,  2001,  you  are 
directed  to  increase  the  current  limit  for 
Category  444  to  15,637  dozen  ',  as  provided 
for  under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  I 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.01-27844  Filed  11-5-01;  8:45  am) 

BUJNQ  cooe  asio-on-s 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imporls  exported  after  December  31.  2000. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  in  ttie  United  Arab 
Emirates 

October  31.  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

limit. 

EFFECTIVE  DATE:  November  6.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  hiternational  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Categories  351/ 
651  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  66974,  published  on 
November  8.  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  31.  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  QC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2,  2000.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 


and  exported  during  the  twelve-month 
period  which  began  on  January  1,  2001  and 
extends  through  December  31.  2001. 

Effective  on  November  6,  2001,  you  are 
directed  to  increase  the  current  limit  for 
Categories  351/651  to  272,606  dozen  ',  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-27845  Filed  11-5-01;  8:45  am) 
8ILUNG  CODE  3S10-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SliMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  [if  any]. 
DATES:  Comments  must  be  submitted  on 
or  before  December  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
J.  Martinaitis,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  1155  21st  Street.  NW., 
Washington,  DC  20581,  (202)  418-5209; 
FAX:  (202)  418-5527;  email: 
ginartinaitis@cftc.gov  and  refer  to  OMB 
Control  No.  3038-0012. 
SUPPLEMENTARY  INFORMATION: 

Title:  Futures  Volume,  Open  Interest, 
Price,  Deliveries  and  Exchange  of 
Futures  for  Physicals  (OMB  Control  No. 
3038-0012).  This  is  a  request  for 
extension  of  a  currently  approved 
information  collection. 

Abstract:  Commission  Regulation 
16.01  requifes  the  U.S.  futures 
exchanges  to  publish  daily  information 
on  the  items  listed  in  the  title  of  the 
collection.  The  information  required  by 
this  rule  is  in  the  public  interest  and  is 
necessary  for  market  surveillance.  This 
rule  is  promulgated  pursuant  to  the 


^  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  2000. 
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Commission's  rulemaking  authority 
contained  in  sections  5  and  5a  of  the 
Commodity  Exchange  Act.  7  USC  7  and 
7a(2000). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30, 1981. 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  September  27,  2001  (66  FR 
49355). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  .5  hours  per  response.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  12. 

Estimated  number  of  responses: 
2,640. 

Estimated  total  annual  burden  on 
respondents:  1,320  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0012  in  any 
correspondence. 

Gary  J.  Martinaitis,  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington,  DC  20581 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
CFTC.  725  17th  Street,  Washington,  DC 
20503. 

Dated :  October  3 1 ,  2001 . 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  01-27774  Filed  11-5-01;  8:45  am] 
MUMQ  CODE  6aS1-01-« 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
ActivWes  Under  OMB  Review 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instnunents  [if  any]. 
DATES:  Comments  must  be  submitted  on 
or  before  December  6,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Lawrence  B.  Patent.  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street,  NW..  Washington,  DC  20581, 
(202)  418-5439;  FAX:  (202)  418-5528: 
email:  lpatent@cftc.gov  and  refer  to 
OMB  Control  No.  3038-0026. 
SUPPLEMENTARY  INFORMATION: 

Title:  Gross  Margining  of  Omnibus 
Accounts  (OMB  Control  No.  3038- 
0026).  This  is  a  request  for  extension  of 
a  currently  approved  information 
collection. 

.Afcsfracf;  Commission  Regulation  1.58 
requires  futures  commission  merchants 
to  carry  omnibus  accounts  on  a  gross, 
rather  than  a  net,  basis.  This  rule  is 
promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  Sections  5  and  5a  of  the 
Commodity  Exchange  Act,  7  U.S.C.  7 
and  7a  (2000). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  the  CFTC's  regulations 
were  published  on  December  30, 1981, 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  October  5,  2001  (66  FR 
51025). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  .08  hours  per  response.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 


information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  225. 

Estimated  number  of  responses: 
3,900. 

Estimated  total  annual  burden  on 
respondents:  300  hours. 

Frequency  of  collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0026  in  any 
correspondence. 

Lawrence  B.  Patent,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission,  1155  21st 
Street,  NW.,  Washington.  DC  20581 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
CFTC,  725  17th  Street,  Washington, 
DC  20503. 

Dated:  October  31,  2001. 
lean  A.  Webb, 

Secretary'  of  the  Commission. 
[FR  Doc.  01-27775  Filed  11-5-01;  8:45  am] 
BIUJNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  tt>e  Coffee,  Sugar  &  Cocoa 
Exchange  (CSCE)  for  Approval  of  its 
Commercial  Markets  index  Futures  and 
Option  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  terms 
and  conditions  of  commodity  futures 
and  option  contracts. 

SUMMARY:  The  Coffee.  Sugar  &  Cocoa 
Exchange  (CSCE  or  Exchange)  has 
requested  that  the  Commission  approve 
its  commercial  markets  index  futures 
and  options  contract,  pursuant  to  the 
provisions  of  section  5c(c)(2)(A)  of  the 
Commodity  Exchange  Act  as  amended. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  the  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 
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DATES:  Comments  must  be  received  on 
or  before  November  21,  2001. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  NW., 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521  or  by  electronic  mail  to 
secretar\'@c ftc.gov.  Reference  should  be 
made  to  the  CSCE  commercial  markets 
index  futures  and  option  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington,  DC 
(202)  418-5273.  Facsimile  number  (202) 
418-5527.  Electronic  mail: 
flinse@cftc.gov.  ; 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phpne 
at  (202)  418-5100.  | 

--    Other  materials  submitted  by  the 
CSCE  in  support  of  the  request  for 
approval  may  be  available  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
2000)).  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CSCE  should  send  such  comments 
to  Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  115  21st  Street.  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  October  29. 
2001. 

Richard  A.  Shilts.  | 

Acting  Director. 

|FR  Do<;.  01-27773  Filed  11-S-Ol:  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-2] 

Daisy  Manufacturing  Co;  Complaint 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Publication  of  a  complaint 

under  the  Federal  Hazardous 

Substances  Act  and  the  Consumer 

Product  Safety  Act. 

SUMMARY:  Under  provisions  of  its  Rules 
of  Practice  for  Adjudicative  Proceeding 
(16  CFR  part  1025).  the  Consumer 
Product  Safety  Commission  must 
publish  in  the  Federal  Register 
Complaints  which  it  issues.  Published 
below  is  a  Complaint  in  the  matter  of 
Daisy  Manufacturing  Company. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Complaint  appears  below. 

Dated:  October  31.  2001. 
Todd  A.  Stevenson, 
Acting  Secretary. 

In  the  matter  of;  Daisy  Manufacturing 
Company.  Inc..  doing  business  as  Daisy 
Outdoor  Products  CPSC  Docket  No.:  02- 
2;  400  West  Stribling  Drive,  Rogers, 
Arkansas  72756,  Respondent. 

Complaint 

Nature  of  Proceedings 

1.  This  is  an  administrative 
proceeding  pursuant  to  section  15  of  the 
Federal  Hazardous  Substances  Act 
("FHSA").  15  U.S.C.  1274,  and  section 
15  of  the  Consumer  Product  Safety  Act 

( 'CPSA").  15  U.S.C.  2064,  for  public 
notification  and  remedial  action  to 
protect  the  public  from  substantial  risks 
of  injury  and  substantial  product 
hazards  created  by  Respondent  Daisy 
Manufacturing  Company,  Inc.'s 
Powerline  Airgims. 

2.  This  proceeding  is  governed  by  the 
Rules  of  Practice  for  Adjudicative 
Proceedings  before  the  Consumer 
Product  Safety  Commission,  16  CFR 
part  1025. 

Jurisdiction 

3.  This  proceeding  is  instituted 
pursuant  to  the  authority  contained  in 
sections  15(c),  (d)  and  (f)  of  the  CPSA, 
15  U.S.C.  2064(c),  (d)  and  (f),  and 
sections  15(c)(1),  (2)  and  (e)  of  the 
FHSA,  15  U.S.C.  1274(c)(1).  (2)  and  (e). 

Parties 

4.  Complaint  Counsel  is  the  staff  of 
the  Legal  Division  of  the  Office  of 
Compliance  (hereinafter  referred  to  as 
"Complaint  Counsel")  of  the  United 
States  Consumer  Product  Safety 
Commission  (hereinafter  referred  to  as 
"The  Commission"),  an  independent 


regulatory  commission  established  by 
section  4  of  the  CPSA.  15  U.S.C.  2053. 

5.  Respondent  Daisy  Manufacturing 
Company,  Inc.  (hereinafter  referred  to  as 
"Daisy")  is  a  Delaware  Corporation, 
with  its  principal  place  of  business 
located  at  400  West  Stribling  Drive, 
Rogers,  Arkansas. 

6.  Daisy  "manufactures"  Powerline 
Airguns  and  is,  therefore,  a 
"manufacturer"  of  consumer  products 
as  that  term  is  defined  in  the  CPSA,  15 
U.S.C.  2052(a)(4). 

The  Consumer  Product 

7.  The  Daisy  Powerline  Airgun  is  a 
pneumatic  powered  or  carbon  dioxide 
("CO:")  charged  gun  designed  to  shoot 
BBs  or  pellets  at  a  rate  over  350  feet  per 
second  (fps).  From  September,  1972  to 
January,  2001,  Daisy  manufactured 
approximately  4,925,353  model  880 
Powerline  Airguns  including  the 
following  models  and  product  numbers: 
880.  881,  882,  1880,1881,  9072,  9082, 
9083, 9093, 9393, 9382,  3305, 3480, 
3933, 1455,  and  5150.  Daisy  continues 
to  manufacture  the  model  880 
Powerline  Airgim. 

8.  From  1984  through  January,  2001, 
Daisy  manufactured  approximately 
2,353.798  model  856  Powerline  Airgims 
including  the  following  models  and 
product  numbers:  860.  856.  2856,  7856 
and  990.  Daisy  continues  to 
manufacture  the  model  856  Powerline 
Airgun.  (All  models  recited  in 
paragraphs  7  and  8  above  are  hereinafter 
referred  to  as  "Daisy  Powerline 
Airgims.") 

9.  The  retail  cost  of  the  Daisy 
Powerline  Airgun  currently  being  sold 
varies  from  approximately  $39.95  to 
$67.95. 

10.  Daisy  has  and  continues  to 
produce  and  distribute  the  Powerline 
Airguns  in  United  States  commerce  for 
sale  to  a  consumer  for  use  in  or  around 
a  permanent  or  temporary  household  or 
residence,  in  recreation  or  otherwise  or 
for  the  personal  use,  consumption  or 
enjoyment  of  a  consumer  in  or  around 

a  permanent  or  temporary  household  or 
residence,  in  recreation  or  otherwise. 
These  airguns  are,  therefore,  "consumer 
products"  that  are  "distributed  in 
commerce."  15  U.S.C.  2052(a)(1)  and 
(11). 
Count  1 

The  Daisy  Powerline  Airguns  Contain 
Defects  Which  Creates  a  Substantial 
Product  Hazard  Defect 

11.  Paragraphs  1  through  10  are 
hereby  realleged,  and  incorporated  by 
reference  as  though  fully  set  forth 
herein. 

12.  A  user  can  load  50  to  100  BBs 
through  a  loading  door  on  the  Daisy 
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Powerline  Airguns,  and  into  the 
magazine  reservoir.  The  consumer  may 
then  pull  a  bolt  handle  toward  the  rear 
to  cock  the  gun,  and  close  a  pump  valve. 
When  the  muzzle  is  raised,  at  least  45° 
above  the  horizon,  and  the  gun  is  not 
titled  towards  eittier  side,  BBs  move 
from  the  magazine,  via  gravity,  onto  a 
feed  ramp,  and  to  a  loading  port.  This 
allows  a  magnetic  bolt  tip  to  pick  up  a 
BB  from  the  feed  ramp.  The  user  can 
then  close  the  bolt  by  pushing  the 
handle  forward,  and  chamber  the  BB 
into  the  rifle. 

On  the  pneumatic  versions  of  these 
airgims,  the  user  provides  power  to  the 
Daisy  Powerline  Airguns  by  pumping 
the  forearm  lever  on  the  gun.  This 
pumping  process  builds  air  pressure 
and  determines  the  speed  and  power 
with  which  the  projectile  is  ultimately 
expelled  from  the  airgun.  On  the  COj 
cartridge  versions  of  the  gun,  the 
consumer  can  insert  a  replaceable  CO2 
cartridge  which  provides  all  the  power 
needed  to  expel  the  projectile. 

13.  The  Daisy  Powerline  Airguns  have 
a  rifle  barrel,  which  is  concentrically 
supported  and  surrounded  by  an  outer 
barrel  casing.  These  airguns  have  a 
"virtual  magazine",  whose  borders 
consist  of  the  receiver  halves,  a  casing 
surroimding  the  cylindrical  pump  that 
holds  the  projectile  propellant,  the  outer 
barrel  casing,  and  the  inner  rifle  barrel's 
forward  support  tab.  The  Daisy  design 
permits  BBs  to  move  freely  around  the 
inside  of  the  magazine  area. 

14.  During  normal  use  of  the  Daisy 
Powerline  Airguns,  BBs  may  become 
lodged  within  the  "virtual  magazine"  of 
the  gun.  A  consumer  using  the  gun  may 
fire  the  gun  repeatedly  or  shake  the  gun 
and  receive  no  visual  or  audible 
indication  that  the  airgun  is  still  loaded. 

15.  Although  Daisy  made  some 
changes  to  the  Powerline  Airguns  to  try 
to  lessen  the  likelihood  that  BBs  will 
lodge  in  the  gun,  BBs  can  still  lodge 
inside  of  them.  The  Daisy  Powerline 
Airguns  design,  and  manufacturing 
variances,  prevent  BBs  from  loading 
into  the  firing  chamber  and  lead 
consumers  to  believe  the  airgun  is 
empty,  are,  therefore,  defective  within 
the  meaning  of  section  15  of  the  CPSA, 
15  U.S.C.  2064,  and  section  15  of  FHSA. 
15  U.S.C.  1274. 

16.  Because  these  Daisy  airguns  can 
lodge  BBs  or  fail  to  feed  BBs  into  the 
firing  chamber  under  normal  conditions 
of  use,  consumers  may  be  unaware 
when  a  BB  loads  unless  they  look  into 
the  loading  port.  Daisy  made  design 
decisions  that  impair  the  ability  of  the 
user  to  ascertain  whether  a  BB  is  loaded. 
Daisy  manufactures  BBs  that  are  silver 
in  color.  The  Powerline  Airgun's  feed 
ramp  is  made  of  a  zinc  material.  Due  to 


the  color  similarity,  a  user  operating  the 
airgun  rapidly  may  not  be  able  to 
discern  the  presence  of  a  BB  even  if  he 
is  looking  directly  into  the  loading  port. 
Further,  Daisy  designed  the  airgun  so  a 
user  can  install  an  optional  riflescope 
on  top  of  the  receiver  halves  and  over 
the  loading  port.  The  placement  of  the 
riflescope  can  obscure  the  user's  ability 
to  see  a  BB  in  the  loading  port. 

17.  Daisy's  design  relies  unduly  on 
consumers  to  see  a  BB  in  the  loading 
port  and  then  interferes  with  that  ability 
in  reasonably  foreseeable  circumstances. 
This  design  constitutes  a  defect  under 
section  15  of  the  CPSA,  15  U.S.C.  2064, 
and  section  15  of  the  FHSA,  15  U.S.C. 
1274. 

18.  Daisy's  Powerline  Airguns  use  a 
safety  mechanism  that  does  not 
automatically  engage  when  the  airgun  is 
loaded  and  ready  to  fire.  An  automatic 
safety  design  would  prevent  against 
accidental  discharge. 

19.  The  failure  to  incorporate  an 
automatic  safety  into  the  Daisy 
Powerline  Aiigun  constitutes  a  design 
defect  under  section  15  of  the  CPSA,  15 
U.S.C.  2064,  and  section  15  of  the 
FHSA,  15  U.S.C.  1274. 

Substantial  Risk  of  Injury 

20.  All  of  the  approximately  7.279.151 
Daisy  Powerline  Airguns,  and  the 
Powerline  Airguns  currently  being  sold, 
contain  the  defects  alleged  in 
paragraphs  11  through  19  above. 

21.  Most  of  the  consumers  using  these 
airguns  will  be  children  or  young 
adults.  It  is  likely  that  these  consumers 
will  operate  the  gun  rapidly  and  not 
continue  to  check  the  loading  port  to 
determine  whether  any  BBs  are  feeding 
into  the  chaiiiber  when  they  believe  the 
airgun  is  no  longer  loaded.  It  is  also 
reasonably  foreseeable  consumers, 
during  use,  will  be  less  careful  with  a 
gun  they  believe  is  not  loaded.  A  BB 
that  had  previously  been  lodged  and 
misfed  can  then  be  loaded,  and  fired 
from  the  airgun.  Under  these 
circumstances,  BBs  are  likely  to  be  fired 
at  and  strike  the  consumer  or  another 
person  in  the  vicinity. 

22.  It  is  likely  consumers  will  carry 
and  handle  the  Daisy  Powerline  Airguns 
when  they  are  cocked  and  loaded.  Since 
these  airguns  do  not  have  an  automatic 
safety,  it  is  likely  the  gun  will  be 
discharged  during  handling  in  the 
direction  of  the  user  or  anther  person  in 
the  viciniw. 

23.  At  close  range,  BBs  fired  from 
these  airguns  can  penetrate  tissue  and 
bone,  damaging  internal  organs,  such  as 
the  brain,  heart,  liver,  spleen,  stomach, 
bowel  and  colon.  The  Commission  has 
learned  of  at  least  15  death  and  171 
serious  injuries,  including  brain  damage 


and  permanent  paralysis,  caused  by  the 
defects  in  the  Daisy  Powerline  Airguns. 
Most  of  these  injuries  were  to  children 
under  the  age  of  1 8. 

24.  The  defects  in  the  Daisy  Powerline 
Airgun  create  a  substantial  risk  of 
injury,  and  the  airguns  create  a 
substantial  product  hazard  within  the 
meaning  of  section  15(a)(2)  of  the  CPSA, 
15  U.S.C.  2064(a)(2). 

Counts 

The  Daisy  Powerline  Airguns  Create  a 
Substantial  Risk  of  Injury  to  Children 

25.  Paragraphs  1  through  24  are 
hereby  realleged,  and  incorporated  by 
reference  as  though  fully  set  forth 
herein. 

26.  The  Daisy  Powerline  Airguns  were 
marketed  for.  and  intended  for  the  use 
of.  children.  Although  Daisy  marketed 
the  airguns  initially  with  no  age 
recommendation,  it  later  labeled  them 
for  users  14  and  older  and  eventually  16 
and  older.  A  substantial  number  of  the 
airguns  are  intended  for  use  by  children. 

27.  Given  the  pattern  of  the  defects 
alleged  above,  the  number  of  Powerline 
Airguns  distributed  in  commerce,  and 
the  likelihood  of  further  serious  injury 
and  death,  especially  to  children,  these 
airguns  present  a  substantial  risk  of 
injury  to  children.  Sections  15(c)(1)  and 
(c)(2)  of  the  FHSA,  15  U.S.C.  1274(c)(1) 
and  (c)(2). 

Relief  Sought 

Wherefore,  in  the  public  interest. 
Complaint  counsel  requests  that  the 
Commission: 

A.  Determine  that  Respondent  Daisy's 
Powerline  Airgun  presents  a 
"substantial  product  hazard"  within  the 
meaning  of  section  15(a)(2)  of  the  CPSA, 
15  U.S.C.  §  2064(a)(2). 

B.  Determine  that  Respondent  Daisy's 
Powerline  Airgun  presents  a 
"substantial  risk  of  injury  to  children  " 
within  the  meaning  of  sections  15(c)(1) 
and  (c)((2)  of  the  FHSA.  15  U.S.C. 
1274(c)(1)  and  (c)(2). 

C.  Determine  that  public  notification 
under  section  15(c)  of  the  CPSA.  15 
U.S.C.  2064(c),  and  section  15(c)(1)  is 
required  to  protect  the  public 
adequately  from  the  substantial  product 
hazard  and  substantial  risk  of  injury  to 
children  presented  by  the  Powerline 
Airgun.  We  also  want  to  prevent  future 
distribution  and  order  that  the 
Respondents: 

(1)  Give  prompt  public  notice  that  the 
Daisy  Powerline  Airgun  presents  a 
serious  injury  and  death  hazard  to 
consumers  and  of  the  remedies  available 
to  remove  the  risk  of  injury  and  death: 

(2)  Mail  such  notice  to  each  person 
who  is  or  has  been  a  distributor  or 
retailer  of  the  Daisy  Powerline  Airgun: 
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(3)  Mail  such  notice  to  every  person 
to  whom  Respondents  know  the  Daisy 
Powerline  Airgun  were  delivered  or 
sold:  and 

(4)  Include  in  the  notice  required  by 
(1).  (2)  and  (3)  above  a  complete 
description  of  the  hazard  presented,  a 
warning  to  stop  using  the  Daisy 
Powerline  Airgun  immediately;  and 
clear  instructions  to  inform  consumers 
how  to  avail  themselves  of  any  remedy 
ordered  by  the  Commission. 

D.  Determine  that  action  under 
section  15(d)  of  the  CPSA.  15  U.S.C. 
2064(d).  and  section  15(c)(2)  of  the 
FHSA,  15  U.S.C.  1274(c)(2)  is  in  the 
public  interest  and  order  Respondents: 

(1)  To  cease  distribution  of  all  Daisy 
Powerline  Airguns  until  such  time  as  all 
defects  in  the  airguns  are  eliminated 
and  the  risk  of  injury  reduced  in  a 
manner  satisfactory  to  the  Commission. 

(2)  With  respect  to  Daisy  Powerline 
Airguns  already  manufactured  and 
distributed  in  commerce,  Daisy  must 

(a)  Elect  to  repair  all  the  Powerline 
Airguns  so  they  will  »ot  create  a  serious 
injury  and  death  hazard:  replace  all  the 
Powerline  Airguns  with  a  like  or 
equivalent  product  which  will  not 
create  a  serious  injury  or  death  hazard: 
or  refund  to  consumers  the  purchase 
price  of  the  Powerline  Airgim: 

(3)  Make  no  charge  to  consumers  and 
reimburse  them  for  any  foreseeable 
expenses  incurred  in  availing 
themselves  of  any  remedy  provided 
under  any  order  issued  in  this  matter: 

(4)  Reimburse  distributors  and  dealers 
for  expenses  in  connection  with 
carrying  out  any  Commission  Order 
issued  in  this  matter: 

(5)  Submit  a  plan  satisfactory  to  the 
Commission,  within  ten  calendar  (10) 
days  of  service  of  the  final  Order, 
directing  that  actions  specified  in 
paragraphs  D(2)  through  D(4)  above  be 
taken  in  a  timely  manner: 

(6)  Submit  monthly  reports 
documenting  progress  of  the  corrective 
action  program: 

(7)  For  a  period  of  five  (5)  years  after 
entry  of  a  Final  Order  in  this  matter, 
keep  records  of  its  actions  taken  to 
comply  with  paragraphs  D(2)  through 
D(4)  above,  and  supply  these  records 
upon  request  to  the  Commission  for  the 
purpose  of  monitoring  compliance  with 
the  Final  Order. 

e.  Daisy  shall  notify  the  Commission 
at  least  60  days  prior  to  any  change  in 
their  business  (such  as  incorporation, 
dissolution,  assignment,  sale  or  petition 
for  bankruptcy)  that  results  in,  or  is 
intended  to  result  in,  the  emergence  of 
successor  ownership,  the  creation  or 
dissolution  of  subsidiaries,  going  out  of 
business,  or  any  other  change  that  might 


affect  compliance  obligations  under  a 
Final  Order  issued  by  the  Commission. 

F.  Daisy  shall  take  such  other  and 
further  actions  as  the  Commission 
deems  necessary  to  protect  the  public 
health  and  safety  and  to  comply  with 
the  CPSA  and  FHSA. 

Issued  by  order  of  the  Commission. 

Dated  this  30th  day  of  October  2001. 
Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 
Compliance,  U.S.  Consumer  Product  Safety 
Commission  (301)504-0621. 

Eric  L.  Stone, 

Director,  Legal  Division,  Office  of 

Compliance. 

Jimmie  L.  Williams,  Jr., 

Complaint  Counsel,  Office  of  Compliance, 
4330  East  West  Highway,  Betbesda,  Maryland 
20814-4408,  (301)504-0626,  ext.  1376. 
(FR  Doc.  01-27872  Filed  11-05-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Departmant  ol  ttw  Army 

MTMC  Pam  55-4  "How  to  do  Business 
in  ths  DOD  Personal  Property 
Program".  Defenae  Tranaportation 
Regutotlon  Part  IV,  DOD  Personal 
Property  Program;  TeiMler  of  Sendee 

AGENCY:  Military  Traffic  Management 
Conunand  (MTMC),  DoD. 
ACTION:  Notice;  Moratorium. 

SUMMARY:  Moratorium  on  accepting 
application  in  the  DOD  Personal 
Ptoperty  Program.  MTMC,  as  Program 
Manager  of  the  Department  of  Defense 
(DOD)  Personal  Property  Shipment  and 
Storage  Program  (the  Program),  proposes 
to  streamline  and  strengthen  the  carrier 
qualification  process.  Due  to  the 
administrative  workload  to  requalify 
current  DOD  participants  we  must 
impose  a  moratorium.  See  item  in  this 
Federal  Register  from  MTMC,  notice  on 
new  procediu-es,  MTMC  Pam  55-4 
"How  to  do  Business  in  the  DOD 
Personal  Property  Program";  Defense 
Transportation  Regulation  Part  IV; 
Tender  of  Service  (request  for 
comments),  which  addresses  the 
streamlining  and  strengthening  of 
carrier  qualification  procedures.  A 
moratorium  has  been  established  on 
accepting  new  applications  in  the 
Department  of  Defense  (DOD)  Personal 
Property  Program  for  a  period  of  time  to 
allow  smooth  transition  to  the  new 
electronic  carrier  qualification  process. 
This  period  of  time  will  not  exceed  one 
year  and  will  end  when  all  participants 
are  re-qualified. 

DATES:  The  moratorium  will  be  effective 
November  16,  2001. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sylvia  Walker,  Headquarters,  Military 
Traffic  Management  Command,  Attn: 
MTPP-HQ,  Room  10N67-51,  Hoffman 
Building  II,  200  Stovall  Street, 
Alexandria,  VA  22332-5000;  Telephone 
(703)  428-2982:  Telfax  (703)  428-3388/ 
3389. 
SUPPLEMENTARY  INFORMATION:  ^ 

I.  Moratorium 

Current:  MTMC  has  no  moratorium. 

Proposed:  MTMC  will  impose  a 
temporary  moratorium  on  accepting 
new  applications  for  qualification 
begiiming  10  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  MTMC  may  reduce  the 
moratorium  to  a  lesser  period  based  on 
the  time  it  takes  to  complete  transition 
from  the  manual  to  the  electronic 
applicaiton  process.  Once  the 
moratorium  is  lifted  future  applicants 
must  qualify  under  the  new 
qualification  procedures. 

n.  P^ierworii  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  does  not  apply 
because  no  information  requirements  or 
records  keeping  responsibilities  are 
imposed  on  offerors,  contractors,  or 
members  of  the  public. 

m.  Regulatory  Flexibility  Act 

This  change  is  related  to  public 
contracts  and  is  designed  to  streamline 
and  strengthen  the  DOD  personal 
property  carrier  qualification  program. 
This  change  is  not  considered  rule 
making  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5,  U.S.C. 
601-612. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-27862  Filed  11-5-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

MTMC  Pam  55-4  "How  to  do  Business 
in  the  DOD  Personal  Property 
Program".  Defense  Transportation 
Regulation  Part  IV;  Tender  of  Service 

AGENCY:  Military  Traffic  Management 

Command  (MTMC).  DoD. 

ACTION:  Notice;  Request  for  comments 

SUMMARY:  New  Procediues  to  participate 
in  the  Department  of  Defense  Personal 
Property  Program.  MTMC,  as  Program 
Manager  of  the  Department  of  Defense 
(DOD)  Personal  Property  Shipment  and 
Storage  Program  (the  Program),  proposes 
to  streamline  Ihd  strengthen  the  carrier 
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qualification  process.  The  proposal 
requires  all  present  and  futiire 
participants  (commercial  carriers)  in  the 
Domestic  and  International  Personal 
Property  Programs  to  use  our 
streamlined  qualification  process  via  the 
web,  email,  fax,  and  met  more  stringent 
financial  requirements.  These  changes 
in  procediues  will: 

a.  Simplify  and  streamline  the  carriers 
qualification  process  by  reducing 
paperwork  and  expediting  approval 
processing  time. 

b.  Meet  MTMC's  legal  obligation  to 
only  do  business  with  responsible 
commercial  carriers. 

c.  Improve  Program  performance  and 
quality  assurance. 

d.  Incorporate  suggestions  made  by 
our  industry  partners. 

For  streamlining  MTMC  is  proposing 
the  following  procedures. 

a.  Present  participants  will  be 
required  to  re-quality  using  the  new 
procedures. 

b.  Future  applicants  will  be  required 
to  use  the  new  procedures. 

c.  Reducing  from  13  previously 
required  manual  forms  to  4  electronic 
forms. 

These  4  forms  include  the  electronic 
submission  of  the  Tender  of  Service 
Signature  Sheet,  the  list  of  countries  and 
codes  of  service  form,  the  performance 
bond  (electronic  or  fax),  and  the 
certificate  of  cargo  liability  (electronic 
or  fax). 

For  strengthening  MTMC  is  proposing 
the  following  changes. 

a.  Current  participants  must  comply 
with  the  new  re-qualification 
procedures/standards. 

b.  Financial  requirements  will  be 
increased. 

c.  Carriers  must  provide,  upon 
request,  financial  statements,  audit 
report  or  review  memorandum,  and 
income  tax  returns. 

d.  Cargo  liability  insurance 
minimums  will  be  increased. 

e.  Performance  bonds  will  be  required 
in  both  the  international  and  domestic 
programs. 

f.  Five  years  government  and/or 
commercial  experience  will  be  required, 
using  the  date  on  the  operating 
authority  or  if  the  state  is  deregulated, 
the  articles  of  incorporation  date. 

g.  MTMC  will  use  carriers's  safety 
rating  obtained  from  SAFER  system. 
Department  of  Transportation  (DOT)  for 
verification  of  authority  and  any 
reported  safety  infractions,  which  may 
be  used  in  Carrier  Review  Boards. 

h.  Change  in  company  ownership 
applications  will  go  through  a  novation 
process. 

DATES:  Comments  on  these  proposed 
procedural  changes  and  standards  must 


be  submitted  to  the  address  given  below 
on  or  before  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sylvia  Walker  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTPP-HQ,  Room  10N67-51,  Hoffinan 
Building  II,  200  Stovall  Street, 
Alexandria,  Virginia  22332-5000; 
Telephone  (703)  428-2982;  Telefax 
(703)  428-3388/3389. 
SUPPLEMENTARY  INFORMATION: 

MTMC's  proposal  to  incorporate 
common  commercial  business  practices 
and  take  advantage  of  efficiencies 
gained  from  the  use  of  technology  will 
streamline  and  strengthen  the  carrier 
qualification  process  for  the  first  time  in 
10  years.  Once  changes  have  been 
adopted,  the  new  requirements  will 
supersede  the  ciuxent  How  To  Do 
Business  Book.  The  updated  "book" 
will  be  available  for  your  use  on  the 
internet  on  the  MTMC  home  page  at 
vwnv.mfmc.anny.mj7. 

Streamlining  Initiatives 

1 .  Qualification  procedures. 
Current:  Manual  and  time  consuming 

submission  of  documentation  to  MTMC. 

Proposed:  All  current  Program 
participants  and  those  who  have 
applied  for  qualification  prior  to  the 
publication  of  this  notice  in  the  Federal 
Register  must  apply  or  re-apply  for 
qualification  approval  (also  known  as 
re-qualification)  under  the  new 
streamlined  requirements  and  submit 
their  application  electronically  for  two 
forms  and  electronic/fax  for  two  specific 
forms. 

2.  New  procedures  for  future 
applicants. 

Current:  Utilizes  "How  to  do  Business 
Book" 

Proposed:  Once  published,  carriers 
must  comply  with  the  new  procedures^ 
in  the  revised  "How  to  do  Business 
Book". 

3.  Submission  of  Forms. 

Current:  Submission  of  a  qualification 
package  is  a  manual  process  with  a 
minimum  of  13  forms. 

Proposed:  MTMC  will  require  only  2 
electronic  forms  and  2  forms  that  either 
contain  electronic  signatures  or  are 
faxed  facsimile  signatures.  All  forms 
will  be  available  on  the  MTMC  web  site. 
These  forms  include  the  Electronic 
Tender  of  Service  Signature  Sheet,  the 
List  of  Countries  and  Codes  of  Service 
form,  performance  bond,  and  certificate 
of  cargo  liability  insurance  as  part  of  the 
approval  process.  The  performance 
bond  and  certificate  of  cargo  liability 
require  signatures  and  must  be  sent 
electronically  or  faxed. 

Note:  Requirements  for  accessing  the 
Personal  Property  QualiHcation  website  are: 


Carrier  must  have  access  to  the  Internet  via 
a  Web  Browser.  Microsoft  Inlemel  Explorer 
version  5.5  or  greater,  or  Netscape  version 
4.75  or  greater.  The  minimum  Personal 
Computer  requirements  recommended:  Intel 
Pentium  processor  (or  other  IBM  compatible). 
400  MHz  or  greater  speed,  at  least  128  MB 
of  RAM  and  Windows  98/VVindows  NT  4.0/ 
windows  2000. 

Strengthening  Initiative 

1.  Application  for  re-qualification. 
Current;  Manual  applications  are 

reviewed  on  a  first  come  first  served 
basis. 

Proposed:  Required  electronic  re- 
qualification  applications  must  be 
submitted  during  the  period  1  Feb.-l 
Mar.  02.  The  submission  date  is 
determined  by  the  electronic  date  on  the 
electronic  tender  of  service  signature 
sheet  received  in  MTMC's  database. 
After  completing  the  electronic  tender 
of  service  signature  sheet  and  the  List  of 
countries  and  codes  of  service  the 
computer  will  send  back  a  response  that 
we  have  received  the  documentation.  It 
will  be  the  carrier's  responsibility  to 
ensure  any  faxed  documentation  has 
been  submitted  to  MTMC  by  the 
required  deadline.  Late  submissions 
will  not  be  accepted.  Electronic 
applications  will  be  reviewed  on  a  first 
come  first  served  basis.  During  the 
transition  period  while  applications  for 
re-qualification  are  being  processed, 
previously  approved  carrier  applicants 
may  continue  to  do  business  with  DOD 
pending  completion  of  the  re- 
qualification  process.  Before  filing  rates 
for  the  IS02/DS02  cycles,  carriers 
should  review  the  final  Federal  Register 
notice  in  Jan  02  to  make  sure  they  meet 
the  new  qualification  requirements. 
Upon  MTMC's  review  of  applicant's 
submission,  if  carriers  do  not  meet  the 
qualification  requirements,  their  rates 
will  be  administratively  removed  from 
the  system.  Carriers  failing  to 
successfully  complete  the  required  re- 
qualification  process  during  the 
submission  period  will  be  allowed  to 
continue  to  participate  in  the  current 
winter  cycle  but  will  be  ineligible  for 
traffic  in  succeeding  cycles.  Future 
applicants  must  qualify  under  the  new 
qualification  procedures. 

2.  Financial  Ratios. 
Current:  Carriers  must  certify 

financial  statements  meets  a  1:1  quick 
ratio  or  better. 

Proposed:  All  participants  must  meet 
and  maintain  a  1:1  Quick  ratio  or  better, 
a  1:1  Current  ratio  or  better,  and  a  2:1 
Debt  to  Equity  ratio  or  less.  The 
following  definitions  are  provided  for 
clarification  purposes  only.  If  there  are 
further  questions,  carriers  should 
consult  with  their  own  accountants  for 
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clarification  and  how  to  best  present 
Hnancial  data. 

The  quick  ratio  measures  the  ability  of 
a  business  to  meet  their  current  bills. 
Quick  ratio  is  cash  plus  receivable/ 
current  liabilities.  This  is  similar  to 
current  ratio  with  the  exception  that 
inventory  and  prepaids  are  subtracted 
from  the  total  current  assets  prior  to 
making  the  computation.  These  items 
are  deleted  prior  to  computing  the  ratio 
because  inventory  and  prepaids  are  not 
easily  converted  to  cash  to  pay  debts. 
Future  if  a  company  needs  to  liquidate 
inventory  or  prepaids  to  pay  bills,  they 
are  in  liquidation  process  and  not  really 
a  going  concern. 

Current  ratio  is  company's  current 
assets/current  liabilities.  Current  assets 
are  defined  as  cash,  receivables, 
inventories,  and  prepaid  items 
(insurance,  deposits,  etc).  Current 
liabilities  are  what  you  owe  within  the 
coming  12  month  period.  Included  as 
current  liabilities  are  normal  accounts 
payable  and  next  12  months  of 
payments  on  company  loans/note 
payable. 

Debt  to  equity  is  total  liabilities 
divided  by  company's  equity.  Another 
way  of  stating  this  is  that  equity  is  the 
company's  worth  and  debt  to  equity 
measures  debt  to  worth.  For  example  if 
your  car  costs  $15,000  but  your  loan  is 
Si  0.000  your  equity  in  the  car  is  $5,000 
and  your  debt  to  equity  ratio  is  2  to  1. 
Thus  for  every  dollar  of  equity  you  owe 
two  dollars.  (2  x  5.000  equals  your  debt 
of  $10,000). 
3.  Financial  documentation. 
Current:  Submit  hard  copy  of 
financial  statements  at  time  of 
application. 

Proposed:  Upon  request,  carriers  will 
provide  MTMC  financial  statements 
accompanied  by  either  an  audit  report 
or  review  memorandum  prepared  by 
their  auditors.  Financial  statements 
must  be  prepared  according  to  generally 
accepted  accounting  principles  using 
the  accrual  basis,  including  balance 
sheets  and  profit/loss  statements. 
Financial  statements  must  include  all 
documents  referenced  in  any  footnotes 
or  in  any  audit  or  review 
memorandums.  No  pro  forma 
statements  will  be  accepted  in  lieu  of 
actual  financial  statements.  We  may  also 
elect  to  request  copies  of  your  company 
income  tax  returns  for  the  past  three 
years.  MTMC  reserves  the  right  to  obtain 
services  from  an  independent  third 
party  source  to  conduct  financial  risk 
analysis  of  ceirrier's  finandals.  This 
analysis  will  compare  the  company 
analyzed  with  appropriate  industry 
norms.  This  information  may  be  used  in 
a  carrier  review  board  action  to  assist  in 
the  determination  of  financial  risk  to  the 


government.  The  financial  statements 
must  document  the  business  operations 
of  the  single  business  entity  or 
organization  that  seeks  to  qualify  to  do 
business  with  the  DOD.  Combined  or 
consolidated  statements  that  include  the 
finances  of  other  companies  will  not  be 
accepted.  Letters  of  guarantee  from  a 
parent  company  will  not  be  accepted. 

4.  Cargo  Liability  Insurance 
Minimum. 

Current:  Minimums  are  $10,800  per 
shipment  and  $150,000  amount  per 
aggregate  at  any  one  place  and  time  (per 
incident). 

Proposed:  Cargo  liability  insurance 
will  be  equal  to  $22,500  per  shipment 
and  $315,000  per  incident.  Carriers 
must  have  their  insurance  company 
provide  directly  to  MTMC  current  cargo 
liability  insurance  certificates  by 
electronic  means  or  fax.  These  levels 
must  be  maintained  throughout  DOD 
approval. 

5.  Performance  Bond. 

Current:  International  carriers  must 
provide  a  performance  bond  in  the  face 
amount  of  either  $100,000  or  2.5%  of 
their  DOD  international  revenue  for  the 
previous  year,  whichever,  is  greater. 
There  is  no  current  bond  requirement  in 
the  Domestic  program. 

Proposed:  Carriers  must  have  their 
surety  company  provide  a  signed  copy 
of  their  performance  bond  directly  to 
MTMC  electronically  or  by  fax.  A 
performance  bond  will  be  required  in 
both  the  international  and  domestic 
program.  However,  there  are  differences 
in  the  requirements.  The  value  of  each 
cycle's  International  Program 
continuous  performance  bond  must  be 
equal  to  $100,000  or  2.5%  percent  of  the 
projected  international  revenue  based 
on  previous  year  cycle  data,  whichever 
is  greater.  The  International  bond 
requirement  will  change  from  an  annual 
submission  to  a  semi-annual 
submission,  upon  request  from  MTMC. 
Note:  For  the  purpose  of  re- 
qualification,  all  current  International 
participants  will  be  notified 
individually,  if  an  increase  in  their 
performance  bond  is  required. 

The  value  of  the  continuous  Domestic 
bond  will  be  equal  to  $50,000  or  2.5% 
percent  of  the  value  of  revenue  received 
from  DOD  personal  property  domestic 
traffic  in  the  previous  complete  calendar 
year,  whichever  is  greater. 

Note:  Because  no  bond  was  previously 
required  for  the  purpose  of  re-qualification, 
all  domestic  carriers  must  submit  a 
performance  bond  in  the  minimum  amount 
of  $50,000;  MTMC  will  then  contact  each 
individual  Domestic  carrier  at  a  later  time  to 
request  an  increased  bond  (if  applicable). 

The  purpose  of  this  performance  bond 
requirement  is  to  ensure  that  the  DOD 


is  compensated  for  reprocurement  costs 
caused  by  the  carrier's  failure  to  perform 
agreed  services. 

6.  Carrier  experience  requirement. 
Current:  There  is  no  minimum. 
Proposed:  Both  International  and 

Domestic  carriers  must  have  a  minimum 
of  5  years  commercial  and/or 
government  experience  to  be  considered 
for  DOD  approval,  using  the  date  on 
your  operating  authority,  or  if 
deregulated  the  date  on  your  Articles  of 
Incorporation. 

7.  Safety  Rating. 

Current:  Carrier's  Safety  Rating  is  not 
reviewed. 

Proposed:  MTMC  will  reserve  the 
right  to  obtain  and  use  a  carrier's . 
Department  of  Transportation  Safety 
Rating  for  verification  of  authority  and 
any  reported  safety  infractions,  which 
may  be  used  in  Carrier  Review  Boards. 

8.  Change  of  Ownership. 
Current:  Carrier  submits  new 

qualification  package. 

Proposed:  MTMC  approval  of  changes 
in  ownership  of  previously  approved 
carriers  is  required.  MTMC  approval 
will  be  based  on  a  review  of  the  sales 
agreement  and  other  items  similar  to 
that  set  out  in  the  Federal  Acquisition 
Regulation  subpart  42.12.  The  new  asset 
owner  (transferee)  must  assume  ALL 
obligations  under  the  agreement  as  if 
they  were  the  original  party.  The 
transferor  guarantees  performance  by 
the  transferee.  All  three  parties 
(Government,  transferor,  and  transferee) 
will  sign  a  novation  agreement. 

Additional  Infonnation 

1.  For  all  Domestic  Program 
applicants  and  participants,  MTMC 
proposes  to  continue  to  require  all 
affiliates  of  other  Domestic  and 
International  Program  applicants  and 
participants  to  declare  (common 
financial  and/or  administrative  control) 
their  affiliations.  Affiliates  means 
associated  business  concerns  or 
individuals  if  directly  or  indirectly,  (a) 
either  one  controls  or  can  control  the 
other  or  (b)  a  third  party  controls  or  can 
control  both.  For  all  International 
Program  applicants  and  participants, 
MTMC  proposes  to  continue  to  require 
all  affiliates  of  the  other  Domestic  and 
International  Program  applicants  and 
participants  to  both  declare  their 
affiliations  to  MTMC,  and  to  refrain 
from  competing  in  the  same  personal 
property  code  of  service/channel  (code/ 
chaimel)  combinations  served  by  any  of 
their  affiliates.  If  MTMC  adjusts  the 
codes  of  service  and/or  channels  at  any 
time  in  the  future,  this  rule  will 
continue  for  the  new  or  altered  codes 
and/or  channels  without  further  notice, 
and  Program  participants  will  be 
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required  to  adjust  their  service  and 
update  their  documentation  with 
MTMC. 

2.  MTMC  intends  to  enforce  these 
enhanced  qualification  requirements  by 
reviewing  information  about 
commercial  participant  performance 
and  finances  obtained  from  a  variety  of 
sources  including  information  provided 
directly  to  MTMC,  public  databases,  and 
commercial  sources.  The  latter  may 
include  commercial  performance 
databases,  members  of  the  personal 
property  industry,  and  members  of  the 
general  public.  If  a  Program  participant 
violates  Program  requirements,  it  will  be 
administratively  placed  in  a  nonuse 
status  pending  resolution  of  the 
violation  using  the  procedures 
contained  in  MTMC  Regulations  15-1. 
When  carrier  declarations  do  not  appear 
to  be  consistent  with  known  factors  or 
circumstances,  they  will  be  identified 
for  further  investigation  and  possible 
referral  to  the  U.S.  Justice  Department 
for  action. 

3.  MTMC  proposes  to  require  that  all 
Program  applicants  and  participants 
accept  the  cost  of  complying  with  these 
more  stringent  requirements  as  part  of 
their  cost  of  doing  business.  We  further 
anticipate  that  adoption  of  the  new 
qualification  procedures  and  standards 
will  result  in  many  offsetting  tangible 
and  intangible  benefits  to  military 
service  members  and  their  families,  the 
personal  property  industry,  to  DOD,  the 
military  services,  U.S.  Transportation 
Command,  and  MTMC  as  organizations. 
Military  service  members  will  benefit 
from  having  their  personal  property 
moved  in  an  efficient  manner  by  carriers 
that  possess  the  necessary  means  of 
doing  business  and  that  do  not  go  out 

of  business  and/or  hold  shipments 
hostage.  Personal  property  agents  will 
benefit  from  knowing  that  a  DOD 
approved  carrier  is  financially  stable 
and  has  the  means  to  pay  its  bills  in  a 
timely  manner.  DOD  organizations  will 
benefit  from  dealing  with  healthy 
carriers  that  do  not  suffer  catastrophic 
business  failures  that  require  extensive 
and  expensive  transportation 
reprocurement  efforts. 

MTMC  envisions  the  adoption  of 
more  stringent  qualification 
requirements  as  part  of  a  continuing 
process  in  which  MTMC  moves  bom 
price-based  procurement  of 
transportation  services  to  a  best  value, 
or  quality  plus  price,  approach. 

The  revised  qualification  process, 
procedures,  regulations  and  How  To  Do 
Business  Book  will  be  superseded  by  the 
new  streamlined  requirements.  MTMC 
will  ptiblish  all  Program  requirements 
in  its  Website  "How  to  Do  Business 


with  the  DOD",  and  the  Federal 
Register  as  appropriate. 

MTMC  has  previously  received  many 
informal  comments,  primarily  frtim 
commercial  personal  property 
transportation  providers  supporting  the 
idea  of  eliminating  financially  and 
operationally  risky  carriers  from  the 
Program.  We  agree  in  general  terms  with 
these  comments  for  both  legal  and 
operational  reasons.  We  now  propose  to 
change  carrier  qualification  requirement 
in  the  DOD  Personal  Property  Program 
to  implement  this  military/industry 
consensus. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  does  not  apply 
because  no  information  requirements  or 
records  keeping  responsibilities  are 
imposed  on  offerors,  contractors,  or 
members  of  the  public. 

Regulatory  Flexibility  Act 

This  change  is  related  to  public 
contracts  and  is  designed  to  streamline 
and  strengthen  the  DOD  personal 
property  carrier  qualification  program. 
This  change  is  not  considered  rule 
making  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5,  U.S.C. 
601-612. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc.  01-27863  Filed  11-5-01;  8:45  am] 

nujNGCOOE  3no-oe-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Excluslva, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Antiioishmanial  Composition  for 
Topical  Application 

agency:  Army  Medical  Research  and 
Materiel  Command,  DOD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  6,284,739  entitled  "Antileishmanial 
Composition  for  Topical  Application" 
issued  Sept.  4,  2001.  Foreign  rights  are 
also  available  (PCT/US98/08979).  The 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick.  Maryland 
21702-5012. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney.  (301)  619-7808.  For 
issuing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  The 
instant  invention  provides  compositions 
containing  as  active  agents 
paromomycin  in  combination  with 
gentamicin.  When  given  in 
combination,  the  compositions  appear 
much  more  effective  than  when  given 
alone.  Furthermore,  the  compositions  of 
the  invention  were  found  to  be  effective 
against  several  species  of  Leishmania 
that  were  not  effectively  inhibited  by 
the'prior  art  compositions. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(PR  Doc.  01-27867  Filed  11-5-01;  8:45  am) 

BILUNCCOOC  3710-09-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Ucensing  of  U.S.  Patent  Application 
Concerning  Itottiod  and  Compositions 
for  Treating  and  Preventing  Retinal 
Damage 

agency:  Army  Medical  Research  and 
Material  Command,  DOD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availability  for  lipensing  of  U.S  Patent 
Application  No.  09/590,174  entitled 
"Method  and  Compositions  for  Treating 
and  Preventing  Retinal  Damage"  filed 
June  9,  2000.  Foreign  rights  are  also 
available  (PCT/USOO/15812).  This 
patent  has  been  assigned  to  the  United 
States  Government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street. 
Fort  Detrick,  Frederick,  Mar>-land 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  to  the  use  of 
dihydrolipoic  acid  and  alpha-lipoic  acid 
to  treat  and  prevent  retinal  damage 
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arising  firom  physical  forces  such  as 
laser  beams  and  to  compositions 
containing  phenyl  nitrones  and 
dihydrolipoic  acids  or  alpha-lipoic  acid 
as  neuroprotective  agents.  The 
protective  effect  is  believed  to  be  due  to 
the  metabolites  ability  to  protect 
neiuons  by  a  direct  antioxidant  effect, 
recycling  of  antioxidant  vitamins  E  and 
C  by  redox,  enhancement  of  glutathione, 
creation  of  at  least  8  species  of  free 
radicals,  and  enhancement  of 
intracellular  ATP.  Such  may  be  useful 
in  glaucoma,  temporal  arteritis,  macular 
degeneration,  diabetic  retinopathy, 
proliferative  retinopathy,  retinitis 
pigmentosa,  and  as  an  adjimctive 
prophylactic  therapy  prior  to  or 
following  cataract  surgery. 


SUPPLEMENTARY  INFORMATK>N:  A 

neuroprotectant  composition  wherein 
the  active  ingredient  is  pGLU-GLU- 
PRO-NH2  or  a  combination  of 
pGLU_GLU-PRO-NH2  (EEP)  and  N-tert- 
Butyl-o-{2sulfophenyl)nitrone  (SPBN) 
or  other  nitrone.  A  method  of  treating 
and  preventing  diseases  and  injuries  of 
the  brain,  spinal  cord  and  retina  is  also 
presented  by  administering  the 
endogenous  tripeptide  EEP  to  a  subject 
as  a  neiu-oprotectant  or  by  administering 
EEP  in  combination  with  SPBN  or  other 
nitrone. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  01-27864  Filed  11-5-01;  8:45  am] 

8IUJNG  CODE  3710-06-M 


Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  01-27865  Filed  11-5-01;  8:45  am) 

BILUMG  CODE  37ia-0a-« 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Pharmaceutical 
Composition  Containing  pGLU-GLU- 
PR0-NH2  and  Method  for  Treating 
Diseases  and  Injuries  to  the  Brain, 
Spinal  Cord  and  Retina  Using  Same 

agency:  Army  Medical  Research  and 
Materiel  Command,  DOD. 
action:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/692,938  entitled 
"Pharmaceutical  Composition 
Containing  pGLU-GLU-PRO-NH2  and 
Method  for  Treating  Diseases  and 
Injuries  to  the  Brain,  Spinal  Cord  and 
Retina  Using  Same"  and  filed  October 
20,  2000.  Foreign  rights  are  also 
available  (PCT/USOO/29278).  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Command  Judge 
Advocate.  MCMR-JA.  504  Scott  Street, 
Fort  Detrick.  Frederick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues.  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
"  licensing  issues.  Dr.  Paul  Mele.  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Treatment  of  and/or 
Prophylaxis  Against  Brain  and  Spinal 
Cord  Injury 

AGENCY:  Army  Medical  Research  and 
Materiel  Command.  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6.  annoimcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/556,954  entitled 
"Treatment  of  and/ or  Prophylaxis 
Against  Brain  and  Spinal  Cord  Injury" 
and  filed  April  21,  2000.  The  United 
States  Government,  as  represented  by 
the  Secretary  of  the  Army,  has  rights  in 
this  invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  The 
administration  of  a-lipoic  acid  (a-LA) 
and  dihydrolipoic  acid  (DHL)  both  as  a 
preventive  measure  before  exposure  to 
conditions  which  may  cause  damage, 
such  as  rapid  changes  in  atmospheric 
pressure,  and  as  a  means  of  preventing 
or  ameliorating  damage  arising  from 
such  injury  provides  benefits  not 
currently  available.  The  active  agents 


may  be  administered  systematically  or 
to  the  injured  tissue.  For  example,  when 
there  is  spinal  cord  injury,  the  active 
agents  may  be  administered 
intrathecally. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  01-27866  Filed  11-5-01;  8:45  am) 

BILUNG  CODE  371(M)a-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards 
Membership 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  gi\'^  of  the  names  of 
members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
effective  date:  December  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stokes,  U.S.  Army  Senior 
Executive  Service  Office,  Assistant 
Secretary  of  the  Army,  Manpower  & 
Reserve  Affairs,  111  Army,  Washington, 
DC  20310-0111. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army  Corps 
of  Engineers  are: 

1.  MG  Hans  Van  Winkle  (chair). 

2.  Dr.  Lewis  Link  (alternative  chair). 

3.  BG  Carl  Strock. 

4.  BG  Peter  Madsen. 

5.  Mr.  Fred  Caver. 

6.  Ms.  Linda  Garvin. 

7.  Mr.  Joe  Tyler. 

8.  Mr.  Rob  Vining. 

9.  Mr.  Steve  Browning. 

10.  Mr.  Louis  Carr. 

Luz  D.  Ortiz, 

Anny  Federal  Register,  Liaison  Officer. 
[FR  Doc.  01^27868  Filed  11-5-01:  8:45  am] 
BILUNG  CODE  3710-06-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board,  Education. 
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ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act.  This 
docimient  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend.  Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwalimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  no 
later  than  November  9,  2001.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

DATES:  November  16-17,  2001. 

Time:  November  16 — Full  Board  8:30 
a.m.-10:00  a.m.;  Assessment 
Development  Committee  10:00  a.m.- 
12:15  p.m.;  Committee  on  Standards, 
Design  and  Methodology,  10:00  a.m.- 
12:15  p.m.;  Reporting  and 
Dissemination  Committee,  10:00  a.m.- 
12:15p.m.;  Full  Board,  12:30  p.m.-5:00 
p.m.;  November  17 — Full  Board  8:30 
a.m.-12:00  p.m. 

Location:  The  Westin  Fairfax.  2100 
Massachusetts  Avenue  NW., 
Washington,  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street.  NW.,  Suite 
825,  Washington,  DC  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  Board  is  responsible  for 
selecting  subject  areas  to  be  assessed, 
developing  assessment  objectives, 
identifying  ^>propriate  achievement 
goals  tot  each  grade  and  subject  tested, 
and  establishing  standards  and 
procedures  for  interstate  and  national 
comparisons. 

On  November  16,  2001  the  full  Board 
will  convene  in  open  session  from  8:30 
a.m.-10:0G  a.m.  "Hie  Board  will  approve 
the  agenda;  hear  a  report  from  the 
Executive  Director  of  the  National 


Assessment  Governing  Board;  receive 
updates  on  the  NAEP  Program  and  on 
reauthorization;  and  on  the  "No  Child 
Left  Behind"  initiative.  From  10:00  a.m. 
to  12:15  p.m.,  the  Board's  standing 
committees  will  meet  in  open  session. 

The  Assessment  Development 
Committee  (ADC)  will  meet  in  open 
session  on  Friday,  November  16,  2001 
from  10:00  a.m.-12:15  p.m.  The 
Committee  moII  review  final 
recommendations  on  the  Mathematics 
Framework  and  Specifications  for  the 
2004  NAEP  Math  Assessment;  review 
the  draft  NAEP  Reading  Framework; 
and  receive  a  briefing  on  the  Economics 
Framework  and  Specifications  project 
for  the  NAEP  2005  Economics 
Assessment. 

The  Committee  on  Standards,  Design, 
and  Methodology  will  meet  on  Friday, 
November  16,  2001  from  10  a.m.-12:15 
p.m.  to  discuss  technical  issues  in 
potential  changes  to  Long  Term  Trend 
Assessments;  receive  a  siunmary 
analyses  of  combined  state  and  national 
NA^  data;  discuss  proposed  statistical 
standards  for  inference  and 
comparisons;  receive  a  summary 
analyses  of  the  grade  12  score  decline  in 
NAO*;  and  receive  a  status  report  on  the 

2001  geography  achievement  level 
anchoring  study. 

The  Reporting  and  Dissemination 
Committee  will  meet  on  Friday, 
November  16,  2001  bom  10  a.m.-12:15 
p.m.  to  discuss  the  NAEP  2000  Science 
Release;  the  schediile  for  release  of 
fiituire  NAEP  reports;  and  annual 
reporting  of  reading  and  mathematics. 

The  Committee  will  receive  an  update 
on  racial/ethnic  categories  in  NAEP  data 
collection  and  reporting,  and  discuss 
the  Board's  role  in  the  review  of 
background  questions  and  criteria  for 
review.  The  Committee  will  review 
background  questions  for  the  NAEP 

2002  reading  and  writing  assessments; 
the  NAEP  2002  field  test;  and  the  long 
term  trend  assessments. 

The  full  Board  will  reconvene  on 
November  16,  2001  &t)m  12:30  p.m.-5 
p.m.  to  discuss  measuring  achievement 
gaps,  to  receive  an  update  and  discusS 
the  NAEP  2002  Reading  Revisit;  hear  a 
status  report  from  the  Ad  Hoc 
Committee  on  Confirming  State  Results; 
hear  recommendations  and  discuss  the 
NAEP  2004  Mathematics  Framework; 
and  receive  ethics  training  upon  which 
the  November  16,  2001  session  of  the 
Board  meeting  will  adjourn. 

On  November  17,  2001,  the  Board  will 
meet  from  8:30  a.m.  to  9:30  a.m.  to 
receive  a  demonstration  of  the 
Interactive  NAEP  Data  Tool.  The  Board 
will  then  hear  and  take  action  on 
Committee  reports  from  9:30  a.m.  to  12 


p.m..  whereupon  the  meeting  will 
adjourn. 

Suimmaries  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b(c),  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  «825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5  p.m.  Eastern 
Standard  Time. 

Dated:  November  1,  2001. 
Roy  Tniby, 

Executive  Director.  National  Assessment 
Governing  Board. 

[FR  Doc.  01-27786  Filed  11-5-01;  8.45  am] 
BUJNo  coK  4aae-oi-M 


DEPARTMENT  OF  ENERGY 

Office  of  FoMil  Energy;  National  Coal 
Council 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Charter  Renewal. 

SUMMARY:  Pursuant  to  section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463)  and 
in  accordance  with  title  41  of  the  Code 
of  Federal  Regulations,  section  102- 
3.65,  and  following  consultation  with 
the  Committee  Management  Secretariat 
of  the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Coal  Council  has  been  renewed  for  a 
two-year  period  ending  November  1, 
2003.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  a  continuing  basis,  regarding 
general  policy  matters  relating  to  coal 
issues. 

SUPPLEMENTARY  INFORMATION: 

Council  members  are  chosen  to  assure 
a  well-balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  coal  industry,  including  large  and 
small  companies,  and  commercial  and 
residential  consiuners.  The  Council  also 
has  diverse  members  who  represent 
interests  outside  the  coal  industry, 
including  environmental  interests, 
labor,  research,  and  academia. 
Membership  and  representation  of  all 
interests  will  continue  to  be  determined 
in  accordance  with  the  requirements  of 
the  Federal  Advisory  Committee  Act, 
and  implementing  regulations. 

The  renewal  of  the  Coimcil  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
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public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  and 
implementing  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  M.  Samuel  at  202/586-3279. 

Issued  at  Washington,  DC  on  November  1 . 
2001. 

James  N.  Solit, 

Advisory  Committee,  Management  Officer. 
(FR  Doc.  01-27843  Filed  11-5-^1;  8:45  ami 

MUNG  COOE  64S0-O1-P 


-5-01;  8:4 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  National 
Petroleum  Council 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Charter  Renewal. 

summary:  Pursuant  to  section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463)  and 
in  accordance  with  title  41  of  the  Code 
of  Federal  Regulations,  section  102- 
3.65,  and  following  consultation  with 
the  Committee  Management  Secretariat 
of  the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Petroleum  Council  has  been  renewed  for 
a  two-year  period  ending  November  1 , 
2003.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industry. 
SUPPLEMENTARY  INFORMATION:  Council 
members  are  chosen  to  assure  a  well- 
balanced  representation  from  all 
sections  of  ^e  country,  all  segments  of 
the  petroleum  industry,  and  from  large 
and  small  companies.  The  Council  also 
has  diverse  members  who  represent 
interest  outside  the  petroleum  industry, 
including  representatives  from 
environmental,  labor,  research, 
academia,  and  State  utility  regulatory 
commissions.  Membership  and 
representation  of  all  interests  will 
continue  to  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  and 
implementing  regulations. 

The  renewal  of  the  Council  has  been 
determined  essential  to  the  conduct  of 
'the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  operate  in  accordance  with 
the  Federal  Advisory  Act  and 
■  implementing  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  M.  Samuel  at  (202)  586-3279. 


Issued  at  Washington,  DC  on  November  1, 
2001. 

fames  N.  Solit, 

Advisory  Committee,  Management  Officer. 
(FR  Doc.  01-27842  Filed  11-5-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Advance  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  To 
Evaluate  Decommissioning  and/or 
Long-Term  Stewardship  at  the  West 
Valley  Demonstration  Project  and 
Western  New  Yorit  Nuclear  Service 
Center 

AGENCY:  Department  of  Energy. 
action:  Advance  notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  announcing  in  advance 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for 
Decommissioning  and/or  Long-Term 
Stewardship  at  the  West  Valley 
Demonstration  Project  (WVDP)  and 
Western  New  York  Nuclear  Service 
Center  (the  Center).  DOE  has  prepared 
this  advance  notice  in  accordance  with 
the  Department's  regulations  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  [10 
CFR  1021.311(b)],  which  state  that  DOE 
may  publish  an  Advance  Notice  of 
Intent  to  provide  an  early  opportunity  to 
inform  interested  parties  of  a  pending 
EIS  or  to  solicit  early  public  comments. 
DOE  anticipates  that  the  New  York  State 
Energy  Research  and  Development 
Authority  (NYSERDA)  will  participate 
in  the  preparation  of  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  as  a  joint  lead  agency, 
feat  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  participate  as  a 
cooperating  agency,  and  that  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
will  participate  as  an  involved  agency 
uinder  the  New  York  State 
Environmental  Quality  Review  Act 
(SEQRA). 

DOE  and  NYSERDA  plan  to  evaluate 
the  range  of  reasonable  alternatives  in 
this  EIS  to  address  their  respective 
responsibilities  at  the  Center,  including 
those  under  the  West  Valley 
Demonstration  Project  Act  (Public  Law 
96-368)  and  other  applicable 
requirements,  including 
decommissioning  criteria  that  may  be 
prescribed  by  NRC  in  accordance  with 
the  Act. 

DOE  invites  early  public  comment  on 
the  range  of  environmental  issues  and 
alternatives  to  be  analyzed.  DOE  and 
NYSERDA  will  consider  the  comments 


received  and  other  relevant  information 
in  developing  a  preliminary  scope  of  the 
EIS  for  publication  in  a  subsequent 
Notice  of  Intent,  which  would  initiate  a 
public  scoping  process  in  accordance 
with  DOE'S  NEPA  implementing 
regulations  and  those  of  SEQRA. 

This  Advance  Notice  of  Intent  is 
consistent  with  DOE's  March  26,  2001, 
Notice  of  Intent  (66  FR  16447)  to  revise 
the  strategy  for  completing  the  Draft 
Environmental  Impact  Statement  for 
Completion  of  the  West  Valley 
Demonstration  Project  and  Closure  or 
Long-Term  Management  of  Facilities  at 
the  Western  New  York  Nuclear  Service 
Center  (DOE/EIS-0226-D,  March  1996. 
also  referred  to  as  the  1996  Cleanup  and 
Closure  Draft  EIS),  which  was  issued 
joinUy  by  DOE  and  NYSERDA.  The 
March  2001  Notice  of  Intent  annoimced 
that  DOE  intends  to  prepare  a  separate 
EIS  on  its  decontamination  of  WVDP 
facilities  and  related  waste  management 
activities. 

ADDRESSES:  Address  early  comments  on 
the  preliminary  scope  of  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  to  the  DOE  Document 
Manager:  Mr.  Daniel  W.  Sullivan,  West 
Valley  Demonstration  Project,  U.S. 
Department  of  Energy,  10282  Rock 
Springs  Road,  West  Valley,  New  York 
14171,  Telephone:  (716)  942-4016, 
facsimile:  (716)  942-4703,  e-mail: 
daniel.w.sullivan@wv.doe.gov. 

The  "Public  Reading  Rooms"  section 
under  SUPPLEMENTARY  INFORMATION  lists 
the  addresses  of  the  reading  rooms 
where  documents  referenced  herein  are 
available. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
information  regarding  the  WVDP  or  the 
EIS,  contact  Mr.  Daniel  Sullivan  as 
described  above.  Those  seeking  general 
information  on  DOE's  NEPA  process 
should  contact:  Ms.  Carol  M.  Borgstrora, 
Director,  Office  of  NEPA  Policy  and 
Compliance,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  Telephone: 
(202)  586-4600,  Facsimile:  (202)  586- 
7031,  or  leave  a  message  at  1-800-472- 
2756,  toll-free. 

Questions  for  NYSERDA  should  be 
directed  to:  Mr.  Paul  J.  Bembia,  New 
York  State  Energy  Research  and 
Development  Authority,  10282  Rock 
Springs  Road,  West  Valley,  New  York 
14171,  Telephone:  (716)  942-4900, 
Facsimile:  (716)  942-2148,  email: 
pjb@nyserda .  org. 

Those  seeking  general  information  on 
the  SEQRA  process  should  contact:  Mr. 
Hal  Brodie,  Deputy  Counsel,  New  York 
State  Energy  Research  and  Development 
Authority,  Corporate  Plaza  West,  286 
Washington  Avenue  Extension,  Albany, 
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New  York  12203-6399,  Telephone: 
(518)  862-1090,  ext.  3280,  Facsimile: 
(518)  862-1091,  email: 
hbl@nyserda.org. 

This  Advance  Notice  of  Intent  will  be 
available  on  the  internet  at  http:// 
tis.eh.doe.gov/nepa,  under  "NEPA 
Armouncements".  Additional 
information  about  the  WVDP  is  also 
available  on  the  internet  at  http:// 
www.  wv.  doe.gov/LinkingPages/ 
insidewestvalley.htm. 

SUPPLEMENTARY  INFORMATION:  DOE 

announces  its  Advance  Notice  of  Intent 
to  prepare  an  EIS  for  Decommissioning 
and/or  Long-Term  Stewardship  at  the 
WVDP  and  the  Center.  DOE  has 
prepared  this  Advance  Notice  of  Intent 
in  accordance  with  the  Department's 
regulations  for  implementing  NEPA  [10 
CFR  1021.311(b)],  which  state  that  DOE 
may  publish  an  Advance  Notice  of 
Intent  to  provide  an  early  opportunity  to 
inform  interested  parties  of  a  pending 
EIS  or  to  solicit  early  public  comments. 

DOE  intends  to  prepare  this  EIS 
jointly  with  NYSERDA,  although  either 
agency  may,  at  any  point,  determine  the 
need  to  proceed  independently  in 
support  of  their  independent  missions. 
In  preparing  this  Advance  Notice  of 
Intent,  DOE  anticipates  that  the 
Department  would  be  the  lead  Federal 
agency  for  purposes  of  compliance  with 
NEPA,  while  NYSERDA  would  be  the 
lead  State  agency  for  purposes  of 
compliance  with  SEQRA.  DOE  also 
anticipates  that  NRC  would  participate 
as  a  cooperating  agency  under  NEPA    . 
and  that  NYSDEC  would  be  an  involved 
agency  under  SEQRA. 

Invitation  to  Comment 

DOE  invites  the  public  to  provide 
early  assistance  in  identifying 
significant  environmental  issues  and 
alternatives  to  be  analyzed  in  the 
forthcoming  Decommissioning  and/or 
Long-Term  Stewardship  EIS.  DOE  and 
NYSERDA  will  consider  public 
comments  and  other  relevant 
information  as  the  agencies  jointly 
develop  a  Notice  of  Intent  for 
publication  in  the  Federal  Register  and 
a  notice  for  publication  in  the  New  York 
State  Environmental  Notice  Bulletin. 
DOE  and  NYSERDA  expect  the  Notice 
of  Intent  to  contain  a  preliminary  range 
of  reasonable  alternatives  proposed  for 
analysis  as  agreed  to  by  DOE  and 
NYSERDA.  Further,  DOE  and 
NYSERDA  expect  to  publish  the  Notice 
of  Intent  within  approximately  a  year  of 
publishing  this  advance  notice. 
Although  a  public  scoping  meeting  will 
not  be  held  imtil  the  public  scoping 
process  required  by  NEPA  has  been 
initiated,  DOE  and  NYSERDA  would 


give  equal  weight  to  written  comments 
submitted  in  response  to  this  Advance 
Notice  of  Intent  and  comments  received 
during  the  public  scoping  process. 

Background 

The  Center  consists  of  a  3,345-acre 
reservation  in  rural  western  New  York 
that  is  the  location  of  the  only  NRC- 
licensed  commercial  spent  nuclear  fuel 
reprocessing  facilities  to  have  ever 
operated  in  the  United  States. 
NYSERDA  holds  title  to  the  Center  on 
behalf  of  the  people  of  the  State  of  New 
York.  Pursuant  to  the  WVDP  Act.  DOE 
and  NYSERDA  entered  into  a 
Cooperative  Agreement  effective 
October  1,  1980,  that  specifies  the 
responsibilities  and  conditions  agreed 
upon  by  each  for  the  purpose  of  carrying 
out  the  WVDP.  Under  the  agreement, 
NYSERDA  has  made  available  to  DOE. 
without  transfer  of  title,  an 
approximately  200-acre  portion  of  the 
Center,  known  as  the  "Project 
Premises,"  which  includes  a  formerly 
operated  spent  nuclear  fuel  reprocessing 
plant,  spent  nuclear  fuel  receiving  and 
storage  area,  liquid  high-level  waste 
(HLW)  storage  tanks,  a  liquid  low-level 
waste  treatment  facility  with  associated 
lagoons,  and  a  radioactive  waste 
disposal  area  licensed  by  the  NRC. 
Adjacent  to  and  in  the  vicinity  of  the 
Project  Premises  is  an  area  referred  to  as 
the  State  Licensed  Disposal  Area,  for 
which  NYSERDA  has  responsibility. 

The  WVDP  Act  authorizes  NRC  to 
prescribe  decommissioning  criteria  for 
the  WVDP.  At  this  time,  DOE 
anticipates  that  the  NRC  would  resume 
regulatory  oversight  of  the  Center,  with 
the  exception  of  the  State  Licensed 
Disposal  Area,  following  DOE's 
completion  of  the  WVDP. 

Section  2(a)(l-5)  of  the  WVDP  Act 
articulates  the  five  actions  required  of 
DOE.  Actions  1  and  2  address  HLW 
solidification  and  development  of 
Appropriate  containers  for  the  solidified 
wastes.  Action  3  requires  DOE  to 
transport  the  solidified  HLW  to  a 
Federal  geologic  repository  for 
permanent  disposal.  Action  4  requires 
DOE  to  dispose  of  low-level  and 
transuranic  wastes  generated  by  HLW 
solidification  and  in  connection  with 
the  WVDP.  Action  5  requires  DOE  to 
decontaminate  and  decommission  the 
tanks,  facilities,  material,  and  hardware 
used  in  the  solidification  of  HLW  and  in 
connection  with  the  WVDP. 

Actions  1  and  2  were  the  focus  of  a 
1982  Final  EIS  (DOE/EIS-0081)  and 
Record  of  Decision  (47  FR  40705, 
September  15, 1982)  on  HLW 
solidification.  The  1996  Cleanup  and 
Closure  Draft  EIS  examined  the 
remaining  actions,  3,  4,  and  5. 


Considering  the  comments  received  on 
the  1996  Cleanup  and  Closure  Draft  EIS, 
ongoing  discussions  between  the  joint 
lead  agencies  (DOE  and  NYSERDA).  and 
discussions  with  NRC.  DOE  now 
intends  to  conduct  the  NEPA  process  for 
actions  3,  4,  and  5  in  two  separate  EISs. 
Accordingly.  DOE  announced  its  intent 
to  prepare  a  Decontaminatign  and  Waste 
Management  EIS  on  March  26,  2001  (66 
FR  16447),  which  will  only  address 
DOE's  decision-making  with  respect  to 
managing  Project  wastes  and 
decontaminating  Project  facilities  as 
stipulated  in  actions  3  and  4  and 
decontamination  activities  for  Project 
facilities  stipulated  in  action  5.  DOE 
will  need  to  conduct  these  activities 
regardless  of  future  decommissioning 
and/or  long-term  stewardship  decisions. 

DOE  expects  the  Decommissioning 
and/or  Long-Term  Stewardship  EIS 
announced  herein  to  address  DOE's 
remaining  activities  under  the  WVDP 
Act  as  stipulated  in  action  5.  any  waste 
management  activities  under  action  4 
that  could  arise  as  a  result  of 
decommissioning  activities,  and 
NYSERDA's  activities  relative  to 
decommissioning  or  long-term 
stewardship  of  land  and  facilities  under 
its  purview.  DOE  believes  that  the 
activities  identified  for  the 
Decontamination  and  Waste 
Management  EIS  and  for  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  are  separate  and 
distinct  and  are  thus  appropriate  for 
analysis  in  two  EISs,  consistent  with 
NEPA  and  its  implementing  regulations. 

Purpose  and  Need  for  Action 

DOE  needs  to  determine  the  manner 
that  facilities  for  which  the  Department 
is  responsible  under  the  WVDP  Act  are 
decommissioned,  in  accordance  with 
the  criteria  yet  to  be  prescribed  by  the 
NRC.  NYSERDA  needs  to  develop  a 
strategy  for  decommissioning  or  long- 
term  stewardship  for  land  and  facilities 
under  its  purview.  To  this  end.  DOE  and 
NYSERDA  would  determine  what,  if 
any,  material  or  structures  would 
remain  on  the  site  and  what,  if  any, 
institutional  controls  would  be  required, 
in  accordance  with  their  respective 
agency  responsibilities. 

Potential  Range  of  Alternatives 

DOE  anticipates,  at  this  time,  that  its 
alternatives  to  be  proposed  for  analysis 
in  the  Decommissioning  and/or  Long- 
Term  Stewardship  EIS  would  range 
from  complete  removal  of  Project  waste 
and  facilities  to  in-place  closure  of 
Project  facilities,  including  a  No  Action 
Alternative  as  required  by  NEPA,  and 
that  NYSERDA  would  propose  a  similar 
raage  of  decommissioning  and/or  long- 
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term  stewardship  alternatives  to  those 
proposed  by  DOE,  for  the  facilities  and 
areas  for  which  NYSERDA  is 
responsible.  Additional  alternatives  may 
also  be  presented  after  consultation  with 
NRC,  NYSERDA  and  the  public. 
However,  DOE  and  NYSERDA  expect 
the  potentieil  alternatives  to  be 
sufficiently  consistent  in  concept  with 
those  identified  in  thel996  Draft 
Cleanup  and  Closure  EIS  to  allow  the 
use  of  technical  information  presented 
therein,  supplemented  as  needed. 

New  Information  To  Be  Evaluated 

NRC  has  indicated  that  it  intends  to 
publish  a  draft  policy  statement  on 
prescribing  decommissioning  criteria  for 
the  WVDP  for  public  comment  and 
subsequently  issue  a  final  statement  that 
would  include  its  response  to 
comments.  Based  upon  ongoing 
discussions  with  the  Commission,  DOE 
and  NYSERDA  intend  at  this  time  to 
apply  the  NRC's  License  Termination 
Rule  (10  CFR  20.1401  et  seq.)  as  draft 
decommissioning  criteria  in  assessing 
the  health  and  environmental  impacts  of 
decommissioning  the  WVDP  facilities, 
pending  NRC  issuance  of  its  final  Policy 
Statement  on  decommissioning  criteria 
for  the  WVDP.  If  the  final 
decommissioning  criteria  are  issued 
before  completion  of  the  EIS,  the  results 
in  the  EIS  will  reflect  any  changes  in 
criteria. 

In  1997,  the  NRC  published  the 
Generic  Environmental  Impact 
Statement  in  Support  of  Rulemaking  on 
Radiological  Criteria  for  License 
Termination  of  NRC-Licensed  Nuclear 
Facilities  {NUREG-1496)  to  support  its 
decision-making  on  establishing  explicit 
radiological  criteria  for 
decommissioning  various  types  of 
bcilities,  including  nuclear  power 
plants,  non-power  reactors,  fuel 
fabrication  plants,  uranium  hexaflouride 
production  plants,  and  independent 
spent  fuel  storage  installations.  This  EIS 
analyzed  courses  of  action  that  NRC 
would  take  in  establishing  radiological 
criteria  for  decommissioning  and  the 
cost  and  environmental  impacts 
associated  with  those  alternatives. 
Based  on  this  analysis,  the  NRC 
promulgated  its  Final  License 
Termination  Rule  (62  FR  39086,  July  21. 
1997).  Although  this  EIS  did  not 
evaluate  a  reference  spent  fuel 
reprocessing  fecility,  DOE  and 
NYSERDA  intend  to  use  those  aspects  of 
NRC's  EIS  that  may  have  specific 
relevance  to  the  West  Valley  site. 

Further,  DOE  and  NYSERDA  also 
intend  to  evaluate  other  available  NRC 
NEPA  doomients  to  identify  elements 
that  would  be  applicable  to 
decommissioning  activities  at  the 


WVDP  and  the  Center.  NRC  issued  the 
F/na7  Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities  (NUREG-0586)  in 
1988  to  assist  it  in  reevaluating  its 
regulatory  requirements  for 
decommissioning  of  nuclear  facilities. 
In  this  EIS,  the  NRC  evaluated  the  areas 
of  deconmiissioning  alternatives, 
financial  assiuance,  planning,  and 
residual  radioactivity  levels.  This  EIS 
was  prepared  to  support  the  General 
Requirements  for  Decommissioning  of 
Nuclear  Facilities.  Final  Rule  (53  FR 
24018,  Jime  27,  1988)  and  analyzed  a 
nmnber  of  reference  licensed  facilities, 
including  the  Barnwell  spent  fuel 
reprocessing  design,  which  was  never 
demonstrated.  The  Barnwell  facility, 
unlike  the  West  Valley  reprocessing 
facility,  was  designed  for  short-term 
liquid  HLW  storage  and  subsequent 
near-term  HLW  vitrification.  The  NRC  is 
currently  supplementing  this  EIS  (65  FR 
25395,  May  1,  2000)  to  evaluate  certain 
decommissioning  alternatives  for  power 
reactor  facilities  in  more  detail. 

For  the  1996  Draft  WVDP  Cleanup 
and  Closure  EIS,  DOE  developed  or 
modified  a  variety  of  analytical  tools 
specifically  for  that  document.  DOE  has 
continued  to  refine  many  of  these 
analytical  tools  as  a  result  of  public 
comments  received  on  the  1996  Draft 
Cleanup  and  Closure  EIS  and  ongoing 
interactions  with  stakeholders  and 
regulatory  agencies  such  as  the  NRC. 
DOE  intends  to  apply  these  improved 
analytical  tools  to  the  preparation  of  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS.  To  address  significant 
issues  such  as  erosion,  for  example, 
DOE  has  continued  to  develop  a  site- 
specific  erosion  model,  with  ongoing 
advice  from  NRC,  and  integrated  that 
model  into  a  revised  performance 
assessment  methodology,  incorporating 
the  use  of  sensitivity  and  uncertainty 
analyses. 

There  are  also  some  additional  areas 
where  new  information  will  be  obtained 
specifically  for  the  Decommissioning 
and/ or  Long-Term  Stewardship  EIS. 
This  work  includes  updated  site 
characterization  and  census  data  and 
the  performance  of  a  seismic  reflection 
survey  in  the  vicinity  of  the  WVDP.  This 
seismic  reflection  survey,  to  be 
performed  in  consultation  with 
academic,  government,  and  industry 
participants,  will  contribute  to 
knowledge  about  the  regional  structural 
geology  as  it  may  relate  to  the  WVDP 
and  the  Center. 

Additional  information  that  has 
become  available  since  publication  of 
the  1996  Draft  Cleanup  and  Closiue  EIS 
includes  DOE's  Waste  Management 
Programmatic  Environmental  Impact 


Statement  (WM  PEIS.  DOE/EIS-0200-F) 
and  its  associated  Records  of  Decision. 
The  WM  PEIS  analyzed  on  a  national 
scale  the  centralization,  regionalization, 
or  decentralization  of  managing  HLW, 
transuranic  waste,  low-level  radioactive 
waste,  mixed  radioactive  low-level 
waste  (containing  hazardous 
constituents),  and  non-wastewater 
hazardous  waste.  The  Decommissioning 
and/or  Long-Term  EIS  will  incorporate, 
as  appropriate,  analyses  ft'om  the  WM 
PEIS  so  as  to  analyze  site-specific 
activities  necessary  to  implement  the 
pertinent  parts  of  the  Records  of 
Decision  that  apply  to  West  Valley.  The 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  will  also  incorporate, 
as  needed,  information  made  available 
as  a  result  of  the  Decontamination  and 
Waste  Management  EIS. 

Potential  Environmental  Issues  for 
Analysis 

DOE  has  tentatively  identified  the 
following  issues  for  analysis  in  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS.  The  list  is  presented  to 
facilitate  early  comment  on  the  scope  of 
the  EIS.  It  is  not  intended  to  be  all- 
inclusive  nor  to  predetermine  the 
alternatives  to  be  analyzed  or  their 
potential  impacts. 

•  Potentiad  impacts  to  the  general 
population  and  on-site  workers  from 
radiological  and  non-radiological 
releases  from  decommissioning  and/or 
long-term  stewardship  activities. 

^     •  Potential  environmental  impacts, 
including  air  and  water  quality  impacts, 
caused  by  decommissioning  and/or 
long-term  stewardship  activities. 

•  Potential  transportation  impacts 
from  shipments  of  radioactive, 
hazardous,  or  mixed  waste  generated 
during  decommissioning  activities. 

•  Potential  impacts  from  postulated 
accidents. 

•  Potential  disproportionately  high 
and  adverse  effects  on  low-income  and 
minority  populations  (environmental 
justice). 

•  Potential  Native  American 
concerns. 

•  Irretrievable  and  irreversible 
commitment  of  resources. 

•  Short-term  and  long-term  land  use 
impacts. 

•  Decommissioning  criteria  for  the 
WVDP. 

•  Compliance  with  Federal.  State, 
and  local  requirements. 

•  The  influence  of,  and  potential 
interactions  of,  any  wastes  remaining  at 
the  Center  after  decommissioning. 

•  Unavoidable  adverse  impacts. 

•  Issues  associated  with 
decommissioning  and  long-term  site 
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stewardship,  including  regitlatory  and 
engineering  considerations. 

•  Long-term  site  stability,  including 
erosion  and  seismicity. 

Other  Agency  Involvement 

NYSDEC  and  the  U.S.  Environmental 
Protection  Agency  entered  into  an 
Administrative  Order  on  Consent  with 
DOE  and  NYSERDA  in  March  1992. 
pursuant  to  section  30G8(h)  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  under  the 
Resource  Conservation  and  Recovery 
Act.  The  purpose  of  the  Order  is  to 
protect  human  health  and  the 
enviroimient  from  releases  of  hazardous 
waste  and/or  hazardous  constituents. 
DOE  and  NYSERDA  expect  to  continue 
ongoing  work  with  NYSDEC  and  the 
U.S.  Enviroimiental  Protection  Agency 
to  integrate  the  requirements  of  the 
Order  with  the  EIS  process.  DOE 
anticipates  that  NYSDEC  therefore 
would  participate  in  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS  to  the  extent  required 
to  address  its  regulatory  responsibilities 
for  the  WVDP  and  the  Center,  including 
the  State  Licensed  Disposal  Area,  as  an 
involved  agency  imder  SEQRA. 

Future  Public  Involvement 

This  Advance  Notice  of  Intent  does 
not  serve  as  a  substitute  for  the  Notice 
of  Intent  that  would  initiate  the  public 
scoping  process  for  the 
Decommissioning  and/or  Long-Term 
Stewardship  EIS.  After  that  Notice  of 
Intent  is  published,  DOE  and  NYSERDA 
expect  to  conduct  the  public  scoping 
process  in  accordance  with  NEPA.  the 
Council  on  Environmental  Quality 
NEPA  implementing  regulations  (40 
CFR  1500—1508),  the  DOE's 
implementing  regulations  (10  CFR  part 
1021),  and  with  New  York's  SEQRA  and 
its  implementing  regulations  (6  NYCRR 
617).  The  scoping  process  will  include 
a  public  meeting  and  a  public  comment 
period  on  the  scope  of  die  EIS. 

Public  Reading  Rooms 

Documents  referenced  in  this 
Advance  Notice  of  Intent  and  related 
information  are  available  at  the 
following  locations. 

Central  Buffalo  Public  Library  Science 

and  Technology  Department, 

Lafayette  Square.  Buffalo,  New  York 

14203.  (716)  858-7098 
The  Olean  Public  Library,  134  North 

2nd  Street.  Olean.  New  York  14760. 

(716) 372-0200 
The  Hulbert  Library  of  the  Town  of 

Concord.  18  Chapel  Street. 

Springville.  New  York  14141.  (716) 

592-7742 


West  Valley  Central  School  Library. 

5359  School  Street.  West  Valley.  New 

York  14141.  (716)  942-3261 
Ashford  Office  Complex,  9030  Route 

219.  West  Valley.  New  York  14171. 

(716) 942-4555 

Issued  in  Wastiington,  DC,  on  October  31, 
2001. 

Steven  V.  Gary, 

Acting  Assistant  Secretary.  Office  of 

Environment,  Safety  and  Heaith. 

(PR  Doc.  01-27841  Filed  11-5-^)1;  8:45  am] 

MLLINO  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Fwtoral  Energy  Regulatory 
Coimnlsslon 

[Doclwt  Noa.  ER01-1047-001,  ER01-1074- 
001.  ER01-1090-001,  ER01-1144-001,  and 
EL02-1 1-000] 

Central  Maine  Power  Company;  Notice 
of  Initiation  of  Proceeding  and  Refund 
Effective  Date 

October  31,  2001. 

Take  notice  that  on  October  26.  2001, 
the  Commiitsion  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL02-1 1-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL02-1 1-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  01-27770  Filed  11-5-01;  8:45  am] 

BNJJNQ  cooc  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiealon 

[Docket  No.  CP01-391-001] 

Clear  Creek  Storage  Company,  LLC; 
Notice  of  Amendment 

October  31,  2001. 

Take  notice  that  on  October  26,  2001. 
Clear  Creek  Storage  Company.  L.L.C 
(Clear  Creek).  180  East  100  South.  Salt 
Lake  City.  Utah  841 1 1 ,  filed  an 
amendment  to  its  pending  application 
filed  on  June  22.  2001.  in  Docket  No. 
CPOl-391-000,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  (NGA),  to  reflect 
.  that  it  no  longer  requests  authorization 
to  (1)  Construct  1.000  feet  of  4-inch 
diameter,  buried  pipeline  to  connect 
observation  Well  No.  22-9B  to  the 
existing  injection/withdrawal  lateral 
extending  from  the  authorized  injection/ 


withdrawal  Well  No.  44-4B  to  the 
central  processing  facilities;  (2)  convert 
Well  No.  22-9B  from  an  observation 
well  to  a  withdrawal  well  and  utilize 
this  well  for  withdrawal  of  natural  gas 
from  the  storage  reservoir;  and,  (3) 
operate  the  proposed  facilities  and  Well 
No.  22-9B  to  meet  storage  service 
commitments  to  customers,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Conunission  and  open 
to  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
ivMw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Clear  Creek  states  that  recent  storage 
reservofr  analyses  of  the  past  year's 
performance  indicate  that  withdrawals 
fit)m  the  reservoir  necessary  to  meet 
authorized  storage  service  commitments 
to  customers  can  be  accomplished  by 
the  use  of  the  existing  Well  No.  44-4B 
and  the  proposed  withdrawal  Well  No. 
35-4B. 

Clear  Creek,  by  this  amendment, 
reiterates  its  original  request  that  the 
Commission  issue  a  certificate  of  public 
convenience  and  necessity  authorizing 
Clear  Creek  to  (1)  Construct  336  feet  of 
4-inch  diameter,  buried  pipeline  to 
connect  observation  Well  No.  35— 4B  to 
the  existing  injection/withdrawal  lateral 
extending  fix)m  the  authorized  injection/ 
withdrawal  Well  No.  44-4B  to  the 
central  processing  facilities;  (2)  convert 
Well  No.  35— 4B  from  an  observation 
well  to  a  Mrithdrawal  well  and  utilize 
this  well  for  withdrawal  of  natmal  gas 
from  the  storage  reservoir;  and.  (3) 
operate  the  above  pipeline  facilities  and 
withdrawal  well  to  meet  authorized 
storage  service  commitments  to 
customers.  Clear  Creek  states  that  the 
revised  cost  of  the  proposed  project  is 
estimated  to  be  $52,700. 

Any  questions  regarding  the 
amendment  should  be  directed  to 
Michael  B.  McGinley,  Vice  President, 
Clear  Creek  Storage  Company,  L.L.C.. 
180  East  100  South.  P.O.  Box  45601. 
Salt  Lake  Qty.  Utah  84111,  at  (804) 
324-2527. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  12,  2001, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NJE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
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placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
CoQunission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  Involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  dociunents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 


provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
amendment  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conunission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

All  persons  who  have  heretofore  filed 
need  not  file  again. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27765  Filed  11-5-01;  8:45  am] 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  hto.  ER01-31 12-002] 

New  York  independent  System 
Operator,  Inc.;  Notice  of  Filing 

October  31,  2001. 

Take  notice  that  on  October  26,  2001, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  correction  to  revisions 
to  its  Open-Access  Transmission  Tariff 
(OATT)  to  make  permanent  two 
temporary  market  rules  pertaining  to 
External  Transactions  that  were  initially 
implemented  as  "Extraordinary 
Corrective  Actions,"  and  to  introduce 
several  new  enhancements  to  its 
external  transaction  scheduling 
processes.  The  NYISO  has  requested  a 
waiver  of  the  usual  sixty  day  notice 
period  so  that  this  filing  can  become 
effective  on  October  30,  2001. 

The  NYISO  has  served  a  copy  of  the 
filing  on  all  parties  that  have  executed 
Service  Agreements  imder  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  to  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 


in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
7,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.fero.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-27767  Filed  11-5-01;  8:45  am) 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-24-000] 

Northwest  Pipeline  CorporatkMi;  Notice 
of  Propoeed  Cttanges  In  FERC  Gas 
Tariff 

October  31,  2001. 

Take  notice  that  on  October  25,  2001, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  be  effective  December  1,  2001: 

Third  Revised  Volume  No.  1 
Fourteenth  Revised  Sheet  No.  14 
Original  Volume  No.  2 
Thirty-First  Revised  Sheet  No.  2.1 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  an  increase  from 
1.49%  to  1.74%  in  the  fuel 
reimbursement  foctor  (Factor) 
applicable  to  Northwest's  transportation 
rate  schedules.  This  Factor  allows 
Northwest  to  be  reimbursed  in-kind  for 
the  fuel  used  during  the  transmission  of 
gas  and  for  the  volumes  of  gas  lost  and 
unaccounted-for  that  occur  as  a  normal  . 
part  of  operating  its  transmission 
system. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www. fere, gov  usiag  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27769  Filed  11-5-01;  8:45  am] 

BiUMG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-1 1-000,  CP02-1 2-000 
and  CP02-13-000] 

Western  Frontier  Pipeline  Company, 
LLC;  Notice  of  Application 

October  31,  2001. 

On  October  24.  2001,  Western 
Frontier  Pipeline  Company.  L.L.C. 
(Western  Frontier),  3800  Frederica 
Street.  Owensboro.  Kentucky  42301, 
filed  in  Dockets  No.  CP02-1 1-000, 
CP02-1 2-000.  and  CP02-1 3-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  part  157 
of  the  Commission's  Rules  and 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Western  Frontier  to  construct  and 
operate  a  new  interstate  natural  gas 
pipeline  having  a  capacity  of  540.000 
Dth/d  per  day,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 


http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Western  Frontier 
proposes  to  construct: 

(a)  Approximately  398.45  miles  of 
new  30-inch  diameter  pipeline 
beginning  at  the  existing  Cheyenne  Hub 
in  Weld  Coimty,  Colorado  and 
traversing  eastern  Colorado  and  western 
Kansas  before  terminating  in  Beaver 
County.  Oklahoma; 

(b)  Approximately  9.67  miles  of  16- 
inch  diameter  lateral  pipeline  extending 
west  from  the  proposed  30-inch 
mainline  in  Adams  County.  Colorado; 

(c)  A  10.000  horsepower  compressor 
station  at  the  northern  terminus  of  the 
30-inch  mainline  in  Weld  County, 
Colorado; 

(d)  A  20,000  horsepower  compressor 
station  in  Adams  County,  Colorado; 

(e)  Nine  measurement  facilities  with 
interconnecting  pipeline;  and 

(f)  Auxiliary  support  facilities  such  as 
block  valves  and  pig  traps. 

Western  Frontier  also  requests  that 
the  Conunission  (1)  approve  Western 
Frontier's  proposed  recourse  rates  for 
transportation  service,  and  approve  its 
Pro  Forma  Tariff,  including  the 
authority  to  enter  into  negotiated  rate 
agreements;  (2)  issue  Western  Frontier  a 
blanket  certificate  of  pubUc  convenience 
and  necessity  pursuant  to  part  284, 
Subpart  G,  of  the  Commission's 
regulations,  authorizing  it  to  provide 
open  access  transportation  service  to 
others;  and  (3)  issue  Western  Frontier  a 
blanket  certificate  of  public  convenience 
and  necessity  pursuant  to  part  157. 
Subpart  F,  of  the  commission's 
regulations,  authorizing  certain 
construction,  operation,  and 
abandonment  activities. 

Western  Frontier  states  that  it  has 
thus  far  signed  transportation  precedent 
agreements  with  Marathon  Oil  Company 
(Marathon),  Williams  Energy  ^ylarketing 
and  Trading  and  Trading  Company 
(WEM&T),  UtiliCorp  United,  Inc. 
(Utilicorp),  and  Entergy  Power 
Generation  Corporation  (Entergy)  for  a 
total  of  365,000  Dth/d  (approximately 
67.6%)  of  the  540,000  Dth/d  design 
capacity  of  the  project.  The  initial  term 
for  all  these  agreements  is  ten  years, 
except  for  Marathon,  who  has 
committed  to  a  five-year  term  with  an 
option  to  extend  an  additional  two 
years.  Western  Frontier  states  that  active 
negotiations  are  underway  with 
additional  shippers  for  use  of  the 
remaining  capacity. 

Western  Frontier  states  that  the 
purpose  of  the  proposed  project  is  to 
connect  the  mid-continent  interstate 
pipeline  grid  and  associated  markets  to 


prolific  supply  basins  in  the  cental 
Rockies.  Their  intention  is  to  provide 
the  region  with  a  reliable  and 
com|>etitive  alternative  gas  supply  that 
could  support  both  existing  and  future 
energy  demands. 

Western  Frontier  states  that  the 
estimated  cost  of  the  proposed  facilities 
is  approximately  $365,700,000.  Western 
Frontier  requests  a  preliminary 
determination  on  the  non- 
environmental  aspects  of  the  project  by 
March  6,  2002,  and  a  final  certificate 
order  no  later  than  December  11,  2002, 
so  that  the  project  can  be  completed  by 
the  proposed  in-service  date  of 
November  1,  2003. 

Any  questions  regarding  this 
application  should  be  directed  to  David 
N.  Roberts,  Manager,  Certificates  & 
Tariffs,  Western  Frontier  Pipeline 
Company,  L.LC,  P.O.  Box  20008. 
Owensboro,  Kentucky  42304  (Phone  No. 
270-688-6712). 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  proje-^ 
should,  on  or  before  November 
November  21.  2001.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conmient  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 
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Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  envirormiental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
docimients  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  ail  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  conununity 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
•  final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-27766  Filed  11-3-01;  8:45  am] 

BtLUNO  CODE  67t7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER98-4421-002,  etal.] 

Consumers  Energy  Company,  atal.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  31,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cbnsumers  Energy  Company 

(Docket  No.  ER98-4421-0021 

Take  notice  that  on  October  26,  2001, 
Consumers  Energy  Company 
(Consumers)  submitted  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  triennial  market 
analysis  and  status  update  as  required 
in  connection  with  the  market-based 
sales  authority  granted  to  it  in 
"Consumers"  85  FERC  61,121  (1998).  A 
copy  of  the  filing  was  served  upon  the 
Michigan  Public  Service  Commission 
and  those  on  the  official  service  list  in 
that  proceeding.  Docket  No.  ER98- 
4221-000. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Energy  Atlantic,  LLC 

[Docket  No.  ER98-4381-0061 

Take  notice  that  on  September  24, 
2001,  Energy  Atlantic.  LLC  (Energy 
Atlantic)  submitted  an  updated  market 
analysis  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  support  of  its  market-based  rate 
authority.  Energy  Atlantic  reports  that 
there  are  no  changes  in  its  status  since 
Energy  Atlantic  obtained  its  market- 
based  rate  authority. 

Comment  date:  November  13.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Maine  Power  Company 

[Docket  No.  EROl -2493-001] 

Take  notice  that  on  October  23,  2001, 
Central  Maine  Power  Company  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
settlement  package,  which  includes 
Uncontested  Settlement  Agreement, 
Supplemental  Informational  Filing, 
Explanatory  Statement  In  Support  of 
Uncontested  Settlement  Agreement, 
Draft  Order  and  a  Certificate  of  Service. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Northeast  Utilities  Service  Company; 
Connecticut — Long  Island  Cable 

[Docket  No.  EROl-2584-OOll 

Take  notice  that  on  October  26,  2001, 
Northeast  UtiUties  Service  Company 
(IWSCO)  submitted  a  compliance  filing 
to  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  response 
to  the  October  11,  2001  order  of  the 
Federal  Energy  Regulatory  Commission, 
Northeast  Utilities  Service  Co..  97  FERC 
61,026  (2001).  NUSCO  states  that  its 
compliance  filing  informs  the 
Commission  about  the  status  of  the 
proposed  Connecticut — Long  Island 
Cable  (the  CLIC)  and  submits  the 
information  requested  by  the 
Commission. 

A  copy  of  this  filing  was  served  upon 
all  persons  on  the  official  service  list  in 
the  captioned  proceeding. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Energy  Retail  Trading  and 
Marketing.  Inc. 

[Docket  No.  ER02-1-001J 

Take  notice  that  on  October  26.  2001. 
Southern  Energy  Retail  Trading  and 
Marketing,  Inc.  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  its  October  1.  2001 
Notice  of  Cancellation  in  the  captioned 
docket,  containing  a  revised  tariff  sheet. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Gilroy  Energy  Center,  LLC;  King  City 
Energy  Center,  UXl 

[Docket  No.  ER02-156-000  and  ER02-169- 
000) 

Take  notice  that  on  October  23,  2001, 
Gilroy  Energy  Center,  LLC  (Gilroy)  and 
King  City  Energy  Center,  LLC  (King 
City)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
umbrella  service  agreements  with 
Calpine  Energy  Services,  L.P.  for  short- 
term  transactions  at  market-based  rates 
under  Gilroy's  and  King  City's 
respective  rate  schedules. 

King  City  requests  a  waiver  of  the 
Commission's  60-day  prior  notice 
requirement  to  accept  its  attached 
umbrella  service  agreement  with  an 
effective  date  of  December  13,  2001  to 
coincide  with  the  commencement  of 
service  from  King  City  to  CES. 

Comment  date:  November  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Cinergy  Power  Investments,  Inc. 

[Docket  No.  EG02-13-0001 

Take  notice  that  on  October  29,  2001, 
Cinergy  Power  Investments,  Inc.,  139 
East  Fourth  Street  Cincinnati,  Ohio 
45202,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended.  The  applicant  will  be 
engaged  directly  or  indirectly  and 
exclusively  in  the  business  of  owning 
and/or  operating  generating  plants 
megawatt  and  selling  electric  energy  at 
wholesale. 

Comment  date:  November  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  ES02-5-000] 

Take  notice  that  on  October  23,  2001, 
Golden  Spread  Electric  Cooperative 
submitted  an  application  pursuant  to 
section  204  of  Uie  Federal  Power  Act 
seeking  authorization  to  issue  short- 
term  and  intermediate  term  debt  in 
amounts  such  that  the  aggregate 
principal  amount  does  not  exceed  $160 
million  at  any  one  time. 

Comment  date:  November  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27771  Filed  11-5-01:  8:45  am] 

MLUNG  C006  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Comments  for  an 
Applicant  Prepared  Environmental 
Assessment  Using  tt>e  Alternative 
Licensing  Process 

October  31,  2001. 

a.  Type  of  Application :  Alternative 
Licensing  Process. 

b.  Project  No.:  P-2586-023. 

c.  Applicant:  Alabama  Electric 
Cooperative,  Inc. 

d.  Name  of  Project:  Conecuh  River 
Hydroelectric  Project. 

e.  Location:  On  the  Conecuh  River 
near  the  towns  of  Gantt  and  River  Falls, 
in  Covington  County,  Alabama. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)— 825(r). 

g.  Applicant  Contact:  Mike  Noel, 
Environmental  Engineer,  Alabama 
Electric  Cooperative,  Inc.,  Post  Office 
Box  550,  Andalusia,  AL  36420,  (334) 
427-3248. 

h.  FERC  Contact:  Ron  McKitrick  at 
(770)  452-3378  or 
ronald.mckitrick@ferc.fed.  us. 

j.  Deadline  for  filing  scoping 
comments:  January  10,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 

k.  The  Conecuh  River  Project  consists^, 
of  two  developments:  The  existing  Point 
"A"  development  consists  of  a  2,800- 
foot-long  earthen  dam,  700-acre 
reservoir,  three  generating  units  with  an 
installed  capacity  of  5,200kW,  and  a 
0.39-mile-long  transmission  line.  The 
existing  Gantt  development  consists  of  a 
1,562-foot-long  earthen  dam,  a  2,767- 
acre  reservoir,  and  two  generating  units 
with  an  installed  capacity  of  3,050  kW. 

1.  Scoping  Process 

Alabama  Electric  Cooperative,  Inc., 
(AEC)  intends  to  utilize  the  Federal 


Energy  Regulatory  Commission's 
(Commission)  alternative  licensing 
process  (ALP).  Under  the  ALP,  AEC  will 
prepare  an  Applicant  Prepared 
Environmental  Assessment  (APEA)  and 
license  application  for  the  Conecuh 
River  Hydroelectric  Project. 

AEC  expects  to  file  with  the 
Commission,  the  APEA  and  the  license 
application  for  the  Conecuh 
Hydroelectric  Project  by  April  2003. 

The  purpose  of  this  notice  is  to  inform 
you  of  the  opportunity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  solicit  your 
scoping  comments. 

Scoping  Meetings 

AEC  and  the  Commission  staff  will       . 
hold  two  scoping  meetings,  one  in  the 
daytime  and  one  in  the  evening,  to  help 
us  identify  the  scope  of  issues  to  be 
addressed  in  the  APEA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  ar^inyited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 
APEA.  The  times  and  locations  of  these 
meetings  are  as  follows: 
Daytime  Meeting 
Monday.  December  10,  2001,  1:30  pm  to 

3:00  pm 
Alabama  Electric  Cooperative,  Inc., 

Headquarter's  Board  Room,  2027  East 

Three  Notch  Street,  P.O.  Box  550. 

Andalusia,  AL  36420-0550 
Site  Visit 
Monday,  December  10,  2001  from  3:30 

pm  to  5:00  pm.  depart  from  and 

returning  to  AEC  Headquarters 

Building 
Evening  Meeting 
Monday.  December  10.  2001.  7  pm  to 

9:00  pm 
Alabama  Electric  Cooperative.  Inc.. 

Headquarter's  Board  Room.  2027  East 

Three  Notch  Street,  P.O.  Box  550, 

Andalusia.  AL  36420-0550 

To  help  focus  discussions.  Scoping 
Document  1  was  mailed  in  November 
2001.  outlining  the  subject  areas  to  be 
addressed  in  the  APEA  to  the  parties  on 
the  mailing  list.  Copies  of  the  SDl  also 
will  be  available  at  the  scoping 
meetings.  SDl  may  also  be  viewed  on 
the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link— select  "Docket*"'  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Based  on  all  written  comments 
received,  a  Scoping  Document  2  (SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 
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Objectives.  \ 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  APEA;  and  (5)  identify  those  issues 
that  require  a  detailed  analysis,  as  well 
as  those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  AEC  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  APEA. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-27768  Filed  11-5-01;  8:45  am) 

MLUNG  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commission 

Sunshine  Act  Meeting 

October  31,  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-^09).  5  U.S.C  552B: 
AGENCY  HOLOtNG  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TME:  November  7,  2001,  10 
a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSiOEREO:  Agenda 

•NOTE — Items  listed  on  the  agenda 
may  be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION 
SECRETARY:  David  P.  Boergers, 
Telephone  (202)  208-0400,  for  a 
recording  listing  items  stricken  from  or 
added  to  the  meeting.  Call  (202)  208- 
1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  of  the  agenda: 
however,  all  public  documents  may  be 


examined  in  the  reference  and 
information  center. 

778th— Meeting  November  7, 2001; 
Regular  Meeting  10  a.m. 

Administrative  Agenda 

A-1. 
DOCKET#  AD02-1,  000,  Agency 
Administrative  Matters 
A-2. 
DOCKET*  AD02-4,  000,  Rehability, 
Security  and  Market  Operations 

Miscellaneous  Agenda 

M-1. 
RESERVED 

h4arkets,  Tariffs  and  Rates— Electric 

E-1. 
DOCKET*  EX02-6,  000,  FERC/State 
Partnerships 
E-2. 
DOCKET*  RMOl-12,  000,  Electricity 
Market  Design  and  Structure 

E-3.  

OMITTED 

E-4.    

OMITTED 

E-5.     

OMITTED 
E-€. 
DOCKET*  EROl-2702,  000,  Michigan 
Electric  Transmission  Company 
E-7. 
DOCKET*  EROl-3047,  000,  California 
Independent  System  Operator 
Corporation 
E-8. 
DOCKET*  EROl-3053,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-9. 

DOCKET*  EROl-3084,  000,  Nine  Mile 

Point  Nuclear  Station,  LLC 
OTHER#S  EROl-3083,  000,  Niagara 
Mohawk  Power  Corporation 

E-10. 

OMITTED 
E-11. 
DOCKET*  EROl-2609,  000,  Southern 
California  Edison  Company 
E-1 2. 
DOCKET*  EROO-1520,  003,  CP&L 

Holdings,  Inc. 
OTHER*S  EROl-2966,  000,  Progress 

Energy,  Inc. 
EROl-2966.  001,  Progress  Energy,  Inc. 
E-13. 
DOCKET*  EROl-677, 000,  American 

Transmission  Company  LLC 
OTHER*S  EROl-677.  001,  American 

Transmission  Company  LLC 
EROl-1577,  000,  American 

Transmission  Company  LLC 
EROl-1577,  001,  American 

Transmission  Company  LLC 
EROl-1577,  002.  American 
Transmission  Company  LLC 


E-14. 

DOCKET*  EROl-1616,  000,  Duke 

Energy  Corporation 
OTHER#S  EROl-1616,  001,  Duke 
Energy  Corporation 
EROl-1616,  002,  Duke  Energy 
Corporation 

E-15. 

OMITTED 
E-1 6. 
DOCKET*  EROl-3075,  000,  Michigan 
Electric  Transmission  Company 
E-1 7. 
DOCKET*  EROl-463,  005,  Arizona 
Public  Service  Company 
E-1 8. 

OMITTED 
E-1 9. 

DOCKET*  EROO-3668,  002, 
Commonwealth  Edison  Company 
E-20. 
DOCKET*  ELOO-73,  001,  Mansfield 
Municipal  Electric  Department  and 
North  Attleborough  Electric 
Department  v.  New  England  Power 
Company 
E-21. 
DOCKET*  SC97-4.  001.  City  of  Alma. 
Michigan 
E-22. 
DOCKET*  EROl-2390.  002, 
Huntington  Beach  Development. 
L.L.C. 
E-23. 
DOCKET*  EROl-2126.  002.  Michigan 

Electric  Transmission  Company 
OTHER*S  EROl-2375.  001.  Michigan 
Electric  Transmission  Company 
E-24. 
DOCKET*  EROl-2435.  001.  American 
Transmission  Company  LLC 
E-25. 
DOCKET*  TX96-2,  001.  City  of 
College  Station,  Texas 
E-26. 
DOCKET*  ER98-1438,  004,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
OTHER#S  EC98-24,  003,  The 
Cincinnati  Gas  &  Electric  Company, 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana.  Illinois  Power  Company, 
PSI  Energy,  Inc.,  Wisconsin  Electric 
Power  Company,  Union  Electric 
Company,  Central  Illinois  Public 
Service  Company,  Louisville  Gas  & 
Electric  Company  and  Kentucky 
Utilities  Company 
E-27. 
DOCKET*  ER99-4392,  001, 
Southwest  Power  Pool,  Inc. 
E-28. 
DOCKET*  EROO-1969,  002,  New  York 

Independent  System  Operator,  Inc. 
OTHER#S  ELOO-57,  001,  Niagara 
Mohawk  Power  Corporation  v.  New 
York  Independent  System  Operator, 
Inc. 
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ELOO-57.  002,  Niagara  Mohawk 

Power  Corporation  v.  New  York 

Independent  System  Operator.  Inc. 
ELOO-60.  002.  Orion  Power  New  York 

GP,  Inc.  V.  New  York  Independent 

System  Operator.  Inc. 
ELOO-60.  001.  Orion  Power  New  York 

GP.  Inc.  V.  New  York  State  Electric 

&  Gas  Corporation 
ELOO-63,  000.  New  York  State 

Electric  &  Gas  Corporation  v.  New 

York  Independent  System  Operator, 

Inc. 
ELOO-63,  002,  New  York  State 

Electric  &  Gas  Corporation  v.  New 

York  Independent  System  Operator, 

Inc. 
ELOO-64,  002,  Rochester  Gas  and 

Electric  Corporation  v.  New  York 

Independent  System  Operator,  Inc. 
ELOO-64,  000,  Rochester  Gas  and 

Electric  Corporation  v.  New  York 

Independent  System  Operator,  Inc. 
EROO-1969,  003,  New  York 

Independent  System  Operator,  Inc. 
E-29. 
DOCKET*  EROO-3038,  001,  New  York 

Independent  System  Operator,  Inc. 
OTHER*S  ELOO-70,  002,  New  York 

State  Electric  &  Gas  Corporation  v. 

New  York  Independent  System 

Operator,  Inc. 
E-30. 

OMITTED 
E-31. 
DOCKET*  EROl-2076.  001,  New  York 

Independent  System  Oi>erator.  Inc. 

E-32. 

OMITTED 
E-33. 
OMITTED 

E-34. 

OMITTED 

E-35. 

OMITTED 
E-36. 

OMITTED 
E-37. 
DOCKET*  ELOl-101.  000.  Duke 

Energy  Corporation.  Duke  Energy 

Fossile-Hydro,  LLC  and  Duke 

Energy  Nuclear.  LLC 
E-38. 
DOCKET*  ELOl-120.  000.  Cinergy 

Services.  Inc. 
E-39. 
DOCKET*  ELOl-119,  000,  MEP 

Pleasant  Hill.  LLC,  MEP  Pleasant 
,  Hill  Operating,  LLC  and  CPN 

Pleasant  Hill  Operating,  LLC 

OTHER#S  ECOl-155. 000.  MEP 
Pleasant  Hill.  LLC.  MEP  Pleasant 
Hill  Operating.  LLC  and  CPN 
Pleasant  Hill  Operating.  LLC 
E-40. 

DOCKET*  ELOl-96,  000,  Rumford 
Power  Associates,  L.P..  Tiverton 
Power  Associates,  L.P.. 


Androscoggin  Energy,  LLC.  Calpine 
Construction  Finance.  L.P.  and 
Calpine  Eastern  Corporation 
E-41. 

OMITTED 
E-42. 

DOCKET*  ELOl-19,  000,  H.Q.  Energy 
Services  (U.S.),  Inc.  v.  New  York 
Independent  System  Operator,  Inc. 
E-43. 

DOCKET*  ELOl-81,  000,  Alternate 
Power  Source,  Inc.  v.  ISO  New 
England,  Inc. 
E-44. 

DOCKET*  ELOl-92,  000,  Bangor 
Hydro-Electric  Company  v.  ISO 
New  England  Inc. 
E-45. 

DOCKET*  ELOl-98,  000,  American 
Ref-Fuel  Company  of  Niagara,  L.P. 
v.  Niagara  Mohawk  Power 
Corporation 
E-46. 

DOCKET*  ELOl-94,  000,  Rumford 
Power  Associates,  LP  v.  Central 
Maine  Power  Company 
E-47. 

OMITTED 
E-48. 

DOCKET*  OA97-24,  005,  Central 
Power  and  Light  Company.  West 
Texas  Utilities  Company. 
Southwestern  Electric  Power 
Company  and  Public  Service 
Company  of  Oklahoma 

OTHER#S  ER97-881.  001.  Central 
Power  and  Light  Company.  West 
Texas  Utilities  Company, 
Southwestern  Electric  Power 
Company  and  Public  Service 
Company  of  Oklahoma 

ER98-4609,  002,  Central  Power  and 
Light  Company,  West  Texas 
Utilities  Company,  Southwestern 
Electric  Power  Company  and  Public 
Service  Company  of  Oklahoma 

ER98-^611,  003,  Central  Power  and 
Light  Company,  West  Texas 
Utilities  Company,  Southwestern 
Electric  Power  Company  and  Public 
Service  Company  of  Oklahoma 
E-49. 

DOCKET*  EROl-889,  008,  California 
Independent  System  Operator 
Corporation 

OTHER#S  EROl-3013,  000.  California 
Independent  System  Operator 
Corporation 

Markets,  Tariffs  and  Rates — Gas 

G-1. 

RESERVED 
G-2. 

RESERVED 
G-3. 

DOCKET*  RPOO-157.  005.  Kern  River 
Gas  Transmission  Company 
G-4. 

OMITTED 


G-5. 
DOCKET*  RPOO-407.  000.  High 

Island  Offshore  System.  L.L.C. 
OTHER#S  RPOO-619,  001,  High  Island 

Offshore  System,  L.L.C. 
RPOO-619,  000,  High  Island  Offshore 

System,  L.L.C. 
G-6. 

OMITTED 
G-7. 
DOCKET*  RPOO-411,  000,  Iroquois 

Gas  Transmission  System,  Inc. 
OTHER#S  RPOl-44,  000,  Iroquois  Gas 

Transmission  System,  Inc. 
RPOl-44,  001,  Iroquois  Gas 

Transmission  System,  Inc. 
G-8. 
DOCKET*  RPOl-267, 001,  Northern 

Border  Pipeline  Company 
G-9. 
DOCKET*  OR92-8,  012,  SFPP.  L.P. 
OTHER*S  OR93-5,  009,  SFPP,  LP. 
OR94-3,  008,  SFPP,  L.P. 
OR94-4,  009,  SFPP,  L.P. 
OR94-5,  007,  Mobil  Oil  Corporation 

V.  SFPP,  L.P. 
OR94-34,  006,  Tosco  Corporation  v. 

SFPP,  LP. 
IS99-144,  004,  SFPP,  L.P. 
ISOO-379,  001,  SFPP,  L.P. 
G-10. 
DOCKET*  RPOl-496,  001,  El  Paso 

Natural  Gas  Company 
G-11. 

DOCKET*  RPOl-420,  000,  City  of 

Dimlap  V.  East  Tennessee  Natural 

Gas  Company 

C^   12 

OMITTED  » 

G-13. 
DOCKET*  OR89-2,  et  al.,  000,  Trans 

Alaska  Pipeline  System,  et  al. 
OTHER*S  OR96-14,  000,  Exxon 
Company,  U.S.A.  v.  Amerada  Hess 
Pipeline  Corporation,  et  al. 
OR98-24,  000,  Tesoro  Alaska 
Petroleum  Company  v.  Amerada 
Hess  Pipeline  Corporation,  et  al. 
G-14. 
DOCKET*  MGOl-31,  000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
G-15. 
DOCKET*  MGOl-30,  000, 
Midwestern  Gas  Transmission 
Company 

Energy  Projects — Hydro 

H-1. 

DOCKET*  UL97-11,  001,  PacifiCorp 
H-2. 
DOCKET*  AD02-5,  000,  Hydro 
Licensing  Status  Workshop 
H-3. 
DOCKET*  P-1951,  079,  Lester  C. 
Reed  v.  Georgia  Power  Company 
H-4. 
DOCKET*  P-2114,  096,  Public  Utility 
District  No.  2  of  Grant  Coiinty, 
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Washington  | 

OTHER#S  P-2114,  097.  Public  Utility 

District  No.  2  of  Grant  County. 

Washington 
H-5. 
DOCKET*  ULOO-3.  001,  Homestake 

Mining  Company 
OTHER#S  ULOO-4.  001.  Homestake 

Mining  Company 
H-6. 
DOCKET*  P-2114, 101.  Public  Utility 

District  No.  2  of  Grant  County, 

Washington 

Energy  Projects — Certificates 

C-1. 
DOCKET*  CPOO-^12.  000,  Cross  Bay 

Pipeline  Company,  L.L.C.  and 

Transcontinental  Gas  Pipe  Line 

Corporation 
OTHER*S  CPOO-413,  000,  Cross  Bay 

Pipeline  Company,  L.L.C. 
CPOO-414,  000,  Cross  Bay  Pipeline 

Company,  L.L.C. 
C-2. 
DOCKET*  CPOl-361,  000,  Northwest 

Pipeline  Corporation 
C-3. 
DOCKET*  CPOl-403,  000,  Northern 

Natural  Gas  Company 

CrA.  

OMITTED 
C-5. 
DOCKET*  CP97-83.  001,  Trunkline 

Gas  Company 
OTHER*S  CP97-84,  001,  Trunkline 
Field  Services,  Inc. 
C-6. 
DOCKET*  CP96-152.  028,  Kansas 
Pipeline  Company 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27890  Filed  11-1-01;  4:45  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-7099-4] 

Agency  Infonnation  Collection 
Requeet  Activities:  Propoeed 
Collection  and  Comment  Request  for 
the  Outer  Continental  Shelf  Air 
Regulation 

iMSENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB):  Outer 
Continental  Shelf  Air  Regulations,  ICR 


number  1601.04,  and  OMB  Control 
Number  2060.0250,  expiration  date: 
March  31,  2001.  Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soliciting  conunents  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  January  7,  2002. 
addresses:  a  copy  of  the  supporting 
statement  may  be  obtained  from  the 
Ozone  Policy  and  Strategies  Group,  Air 
Quality  Strategies  and  Standards 
Division,  Office  of  Air  Quality  Planning 
and  Standards,  MD-15,  Research 
Triangle  Park  NC  27711  or  is  available 
electronically  at  http://www.epa.gov/ 
ttn/oarpg  under  "Search  OAR  P&G," 
type  in  Outer  Continental  Shelf  Air 
Regulations. 

Comments  must  be  mailed  to  David 
Sanders,  Ozone  Policy  and  Strategies 
Group.  Air  Quality  Strategies  and 
Standards  Division,  C539-02. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Sanders,  telephone:  (919)  541- 
3356.  Facsimile:  (919)  541-0824;  E- 
Mail:  sanders.dave@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  all  outer 
continental  shelf  sources  except  those 
located  in  the  Gulf  of  Mexico  west  of 
87.5  degrees  longitude  (near  the  border 
of  Florida  and  Alabama).  For  sources 
located  within  25  miles  of  States' 
seaward  boundaries,  the  requirements 
are  the  same  as  those  that  would  be 
applicable  if  the  source  were  located  in 
the  corresponding  onshore  area  (COA). 
In  States  affected  by  this  rule.  State 
boimdaries  extend  three  miles  from  the 
coastline,  except  off  the  coast  of  the 
Florida  Panhandle,  where  that  State's 
boundary  extends  three  leagues  (about 
nine  miles)  from  the  coastline. 

Title:  Outer  Continental  Shelf  Air 
Regulations,  EPA  ICR  Number  1601.04 
and  OMB  Control  Number  2060.0250, 
expiration  date:  September  30,  2001. 

Abstract;  Sources  located  beyond  25 
miles  of  States'  boundaries  are  subject  to 
Federal  requirements  (implemented  and 
enforced  solely  by  EPA)  for  Prevention 
of  Significant  Deterioration  (PSD),  New 
Source  Performance  Standards  (NSPS), 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  Standards 
(NESHAPS),  the  Federal  operating 
permit  program,  and  the  enhanced 
compliance  and  monitoring  regulations. 
Before  any  agency,  department,  or 
instrumentality  of  the  Federal 
government  engages  in,  supports  in  any 
way,  provides  financial  assistance  for, 
licenses,  permits,  approves  any  activity. 


that  agency  has  the  affirmative 
responsibility  to  ensure  that  such  action 
conforms  to  the  State  implementation 
plan  (SIP)  for  the  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS).  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFTl  chapter  15.  Section 
176(c)  of  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.)  requires  that  all  Federal 
actions  conform  with  the  SIPs  to  attain 
and  maintain  the  NAAQS.  Depending 
on  the  type  of  action,  the  Federal 
entities  either  collect  the  infonnation 
themselves,  hire  consultants  to  collect 
the  information  or  require  applicants/ 
sponsors  of  the  Federal  action  to 
provide  the  information. 

The  type  and  quantity  of  information 
required  will  depend  on  the 
circimistances  surroimding  the  action. 
First,  the  entity  must  make  an 
applicability  tietennination.  If  the 
source  is  located  within  25  miles  of  the 
States'  seaward  boimdaries  as 
established  in  the  regulations,  the 
requirements  are  the  same  as  those  that 
would  be  applicable  if  the  source  were 
located  in  the  COA.  State  and  local  air 
pollution  control  agencies  are  usually 
requested  to  provide  information 
concerning  regulation  of  offshore 
sources  and  are  provided  opportunities 
to  comment  on  the  proposed 
determinations.  The  public  is  also 
provided  an  opportunity  to  comment  on 
the  proposed  determinations. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

(ii)  evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
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Burden  Statement 

Total  Industry  Respondent  Burden  and 
Costs 

The  estimated  industry  respondent 
burden  for  total  labor  hours  and  costs 
associated  with  one-time/periodic 
activities  are  estimated  to  be  50,227 
hours  and  $2,344,786,  respectively. 
Total  labor  hoiu-s  and  costs  associated 
with  annual  activities  are  estimated  to 
be  48,924  hours  and  $2,256,547, 
respectively.  Total  industry  respondent 
costs  annualized  over  the  3-year  time 
period  are  estimated  to  be  $1,864,428 
per  year. 

Total  State  and  Local  Agency  Burden 
and  Costs 

The  estimated  State  and  local  agency 
burden  for  total  labor  hoiu^  and  costs 
associated  with  one-time/periodic 
activities  are  estimated  to  be  1,868 
hours  and  $66,704,  respectively.  Total 
labor  hours  and  costs  associated  with 
annual  activities  for  that  time  period  are 
estimated  to  be  10,458  hours  and 
$373,376,  respectively.  Total  costs 
annualized  over  the  3-year  time  period 
are  estimated  to  be  $166,400  per  year.' 

Total  EPA  Burden  and  Costs 

The  estimated  EPA  burden  for  total 
labor  hours  and  costs  associated  with 
one-time-only  activities  are  estimated  to 
be  9,038  hours  and  $322,657, 
respectively.  Total  labor  hours  and  costs 
associated  with  annual  activities  are 
estimated  to  be  3,304  hours  and 
$117,953,  respectively.  Total  costs 
annualized  over  the  3-year  time  period 
are  estimated  to  be  $185,954  per  year. 

Burden  means  the  total  time,  effort,  or 
financial  resoiut:es  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infonnation. 

Dated:  October  25,  2001. 
Lydia  Wegman, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

[FR  Doc.  01-27819  Filed  11-5-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7098-51 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Commem  Request;  General 
Conformity  of  Federal  Actions  to  State 
Implementation  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  General  Conformity  of  Federal 
Actions  to  State  Implementation  Plans, 
ICR  number  1637.05,  and  OMB  Control 
Number  2060-0279,  expiration  date 
December  31,  2001.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  6,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1637.05  and  OMB  Control 
No.  2060-0279,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460-0001;  and 
to  Office  of  Information  and  Reg\Uatory 
Af&irs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  260-4901,  by 
E-mail  at  auby.susan@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1637.05.  For  technical  questions 
about  the  ICR  contact:  Annie  Nikbakht, 
Ozone  Policy  and  Strategies  Group,  Air 
Quality  Strategies  and  Standards 
Division,  MD-15,  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711,  telephone  (919)  541- 
5246. 

SUPPLEMENTARY  INFORMATION: 

Title:  General  Conformity  of  Federal 
Actions  to  State  Implementation  Plans, 
OMB  Control  Number  2060-0279,  EPA 
ICR  Number  1637.05,  expiration  date 
December  31,  2001.  This  is  a  request  for 
extension  of  a  ciurently  approved 
collection. 


Abstract 

Before  any  agency,  department  or 
instrumentality  of  the  Federal 
government  engages  in,  supports  in  any 
way,  provides  financial  assistance  for, 
licenses,  permits,  approves  any  activity, 
that  agency  has  the  affirmative 
responsibility  to  ensure  that  such  action 
conforms  to  the  State  implementation 
plan  (SIP)  for  the  attainment  and 
maintenance  of  the  national  ambient  air 
quality  standards  (NAAQS).  The  EPA's 
implementing  regulations  require 
Federal  entities  to  make  a  conformity 
determination  for  all  actions  which 
impact  areas  designated  as 
nonattainment  or  maintenance  for  the 
NAAQS  and  which  will  result  in  total 
direct  and  indirect  emissions  in  excess 
of  de  minimis  levels.  The  Federal 
entities  must  collect  information  on  the 
SIP  requirements  and  the  pollution 
sources  to  make  the  conformity 
determination.  Depending  on  the  type  of 
action,  the  Federal  entities  either  collect 
the  information  themselves,  hire 
consultants  to  collect  the  information  or 
require  applicants/ sponsors  of  the 
Federal  action  to  provide  the 
information. 

The  type  and  quantity  of  information 
required  will  depend  on  the 
circumstances  surroimding  the  action. 
First,  the  entity  must  make  an 
applicability  determination.  If  the  net 
total  direct  and  indirect  emissions  do 
not  exceed  de  minimis  levels 
established  in  the  regulations  or  if  the 
action  meets  certain  criteria  for  an 
exemption,  a  conformity  determination 
is  not  required.  Actions  requiring 
conformity  determinations  vary  from 
straightforward,  requiring  minimal 
information,  to  complex,  requiring 
significant  amounts  of  information.  The 
Federal  entity  must  determine  the  type 
and  quantity  of  information  on  a  case- 
by-case  basis.  State  and  local  air 
pollution  control  agencies  are  usually 
requested  to  provide  information  to  the 
Federal  entities  making  a  conformity 
determination  and  are  provided 
opportunities  to  comment  on  the 
proposed  determinations.  The  public  is 
also  provided  an  opportimity  to 
comment  on  the  proposed 
determinations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Section  176(c)  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  requires  that  all 
Federal  actions  conform  with  the  SIPs  to 
attain  and  maintain  the  NAAQS.  The 
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Federal  Register  dociunent  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  April  27, 
2001  (66  PR  21136);  Two  comment 
letters  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  15-20  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  neede<J  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Non- 
Federal-(  Private  Industry,  State  and 
Local  Government). 

Estimated  Number  of  Respondents: 
Estimate  733  Total  Actions/ 
Determinations. 


Frequency  of  Response:  Estimate  Non- 
Federal  perform  approximately  733 
straightforward  &  complex 
determinations  per  year  (Note;  only 
nimiber  of  annual  hours  were  given  in 
comment  letter,  nimiber  and  type  of 
determinations  not  indicated;  therefore, 
this  number  is  subject  to  change  if  other 
detailed  information  becomes  available). 

Estimated  Total  Annual  Hour  Burden: 
10,246. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden :  None. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1637.05  and 
OMB  Control  No.  2060-0279  in  any 
correspondence. 

Dated:  October  29.  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  tiivision. 
(FR  Doc.  01-27838  Filed  11-5-01;  8:45  am) 
nUMGCOOC  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-709e^] 

Request  for  Applications  for  Essential 
Use  Exemptions  to  the  Production  and 
Import  Ptiaseout  of  Ozone  Depleting 
Substances  under  the  Montreal 
Protocol  for  ttte  years  2003  and  2004 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Through  this  notice,  the 
Envirormiental  Protection  Agency  (EPA) 
is  requesting  applications  for  essential 
use  allowances  for  calendar  years  2003 
and  2004.  Essential-use  allowances 
provide  exemptions  to  the  production 
and  import  phaseout  of  ozone-depleting 
substances  and  must  be  authorized  by 
the  Parties  to  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  (the  Protocol).  The  U.S. 
government  will  use  the  applications 
received  in  response  to  this  notice  as  the 
basis  for  its  nomination  of  essential  use 
allowances  at  the  Fourteenth  Meeting  of 
the  Parties  to  the  Protocol  to  be  held  in 
2002. 

DATES:  Applications  for  essential  use 
exemptions  must  be  submitted  to  EPA 
no  later  than  December  6,  2001  in  order 
for  the  United  States  (U.S.)  government 
to  complete  its  review  and  to  submit 
nominations  to  the  United  Nations 
Environment  Programme  (UNEP)  and 
the  Protocol  Parties  in  a  timely  manner. 
ADDRESSES:  Send  two  copies  of 
application  materials  to:  Erin  Birgfeld, 
Global  Programs  Division  (6205J). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  For  applications 
sent  via  courier  service,  use  the  direct 
mailing  address  at  501  3rd  Street,  NW., 
Washington,  DC  20001.  Send  one  copy 
of  the  non-confidential  application 
materials  to:  Air  Docket  A-93-39,  401 
M  Street,  SW.  (6102),  Room  M1500, 
Washington,  DC  20460. 

Confidentiality:  Applications  that  are 
sent  to  the  Air  Docket  should  not 
contain  confidential  or  proprietary 
information.  Such  confidential 
information  should  be  submitted  under 
separate  cover  and  be  clearly  identified 
as  "trade  secret,"  "proprietary,"  or 
"company  confidential."  Information 
covered  by  a  claim  of  business 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent,  and  by  means  of  the 
procedures,  set  forth  at  40  CFR  part  2, 
subpart  B  (41  FR  36902).  If  no  claim  of 
confidentiality  accompanies  the 
information  when  it  is  received  by  EPA, 
the  information  may  be  made  available 


to  the  public  by  EPA  without  further 
notice  to  the  company  (40  CFR  2.203). 
FOR  FURTHER  INFORMATION  CONTACT:  Erin 
Birgfeld  at  the  above  address  or  at  (202) 
564-9079  telephone,  (202)  565-2095 
fax,  or  birgfeld.erin@epa.gov.  General 
information  may  be  obtained  from  the 
stratospheric  protection  website  at 
}Anivw.epa.gov/ozone. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contente 

I.  Background — The  Essential  Use 

Nomination  Process 

II.  Information  Required  for  Essential  Use 

Applications  for  Production  or 
Importation  of  Class  I  Substances  in  2003 
and  2004 

L  Background — The  Essential  Use 
Nomination  Process 

As  described  in  previous  Federal 
Register  (FR)  notices,^  the  Parties  to  the 
Protocol  agreed  during  the  Fourth 
Meeting  in  Copenhagen  in  1992  on  the 
criteria  to  be  used  for  allowing 
"essential  use"  exemptions  from  the 
phaseout  of  production  and  importation 
of  controlled  substances.  Decision  rV/25 
of  the  Fourth  Meeting  of  the  Parties 
details  the  specific  criteria  and  review 
process  for  granting  essential  use 
exemptions. 

Paragraph  1(a)  of  Decision  IV/25 
states  Uiat  "  *  *  *  a  use  of  a  controlled 
substance  should  qualify  as  "essential" 
only  if:  (i)  it  is  necessary  for  the  health, 
safety  or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects);  and  (ii)  there  are 
no  available  technically  and 
economically  feasible  alternatives  or 
substitutes  that  are  acceptable  from  the 
standpoint  of  environment  and  health". 
In  addition,  the  Parties  agreed  "that 
production  and  consumption,  if  any,  of 
a  controlled  substance,  for  essential  uses 
should  be  permitted  only  if:  (i)  all 
economically  feasible  steps  have  been 
taken  to  minimize  the  essential  use  and 
any  associated  emission  of  the 
controlled  substance;  and  (ii)  the 
controlled  substance  is  not  available  in 
sufficient  quantity  and  quality  from  the 
existing  stocks  of  banked  or  recycled 
controlled  substances  *   *  *"  Decision 
XII/2  taken  at  the  twelfth  meeting  of  the 
Parties  states  that  any  CFC  MDI  product 
approved  after  December  31,  2000  is 
non-essential  imless  the  product  meets 
the  criteria  in  Decision  IV/25  paragraph 
1(a). 

The  first  step  in  obtaining  essential 
use  allowances  is  for  the  user  to 


<  SB  FR  29410,  May  20.  1993:  59  FF  52544. 
October  18. 1994;  60  FR  54349.  October  23.  1995: 
61  FT?  51110,  0  30, 1996.  62  FR  51655.  October  2. 
1997;  63  FR  42629.  August  10.  1998:  64  FR  50083. 
September  15. 1999:  and  65  FR  65377.  November 
1.2000. 
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consider  whether  the  use  of  the 
controlled  substance  meets  the  criteria 
of  Decisions  rV/25  and  XlI/2.  The  user 
should  then  notify  EPA  of  the  candidate 
use  and  provide  information  for  U.S. 
government  agencies  and  the  Protocol 
Parties  to  evaluate  that  use  according  to 
the  criteria  under  the  Protocol.  Upon 
receipt  of  the  essential  use  exemption 
application,  EPA  reviews  the 
information  provided  and  works  with 
other  interested  Federal  agencies  to 
determine  whether  it  meets  the  essential 
use  criteria  and  warrants  being 
nominated  by  the  United  States  for  an 
exemption.  In  the  case  of  multiple 
exemption  requests  for  a  single  use  such 
as  for  MDIs,  EPA  aggregates  exemption 
requests  received  from  individual 
entities  into  a  single  U.S.  request.  An 
important  part  of  the  EPA  review  of 
requests  for  CFCs  for  MDIs  is  to 
determine  that  the  aggregate  request  for 
a  particular  future  year  adequately 
reflects  the  total  market  need  for  CFC 
MDIs  and  expected  availability  of  CFC 
substitutes  by  that  point  in  time.  If  the 
sum  of  individual  requests  does  not 
account  for  such  factors,  the  U.S. 
government  may  adjust  the  aggregate 
request  to  better  reflect  true  market 
needs. 

Nominations  submitted  to  the  Ozone 
Secretariat  by  the  U.S.  and  other  Parties 
are  forwarded  to  the  UNEP  Technical 
and  Economic  Assessment  Panel  (TEAP) 
and  its  Technical  Options  Committees 
(TOCs),  which  review  the  submissions 
and  make  recommendations  to  the 
Parties  for  essential  use  exemptions. 
Those  recommendations  are  then 
considered  by  the  Parties  at  their  annual 
meeting  for  final  decision.  If  the  Parties 
declare  a  specified  use  of  a  controlled 
substance  as  essential,  and  issue  the 
necessary  exemption  from  the 
production  and  consumption  phaseout, 
EPA  may  propose  regulatory  changes  to 
reflect  the  decisions  by  the  Parties,  but 
only  to  the  extent  such  action  is 
consistent  with  the  Clean  Air  Act  (CAA 
or  Act).  Applicants  should  be  aware  that 
essential  use  exemptions  granted  to  the 
U.S.  for  the  year  2002  under  the 
Protocol  were  limited  to 
chlorofluorocarbons  (CFCs)  for  metered 
dose  inhalers  (MDIs)  to  treat  asthma  and 
chronic  obstructive  pulmonary  disease, 
and  methyl  chloroform  for  use  in 
manufacturing  solid  rocket  motors. 

The  timing  of  this  process  is  such  that 
in  any  given  year  the  Parties  review 
nominations  for  essential  use 
exemptions  from  the  production  and 
consumption  phaseout  intended  for  the 
following  year  and  subsequent  years. 
This  means  that,  if  nominated, 
applications  submitted  in  response  to 
today's  notice  for  an  exemption  in  2003 


and  2004  will  be  considered  by  the 
Parties  in  2002  for  final  action. 

The  quantities  of  controlled  ODSs  that 
are  requested  in  response  to  this  notice, 
if  approved  by  the  Parties  to  the 
Montreal  Protocol  in  2002,  will  then  be 
allocated  as  essential-use  allowances 
(EUAs)  to  the  specific  U.S.  companies 
through  notice  and  comment 
rulemaking.  EUAs  for  the  year  2003  will 
be  allocated  to  U.S.  companies  at  the 
end  of  2002,  and  EUAs  for  the  year  2004 
will  be  allocated  at  the  end  of  2003. 

With  Decision  X/19  the  Parties 
approved  an  unlimited,  global  essential 
use  exemption  for  the  production  and 
consumption  of  high  purity  class  I  ODSs 
for  essential  laboratory  and  analytical 
uses  through  the  year  2005.  More 
recenUy,  with  Decision  XI/15.  the 
Parties  eliminated  three  laboratory 
methods  from  the  global  exemption  by 
declaring  them  to  be  non-essential 
beginning  January  1,  2002.  These 
methods  are:  testing  of  oil  and  grease 
and  total  petroleum  hydrocarbons  in 
water,  testing  of  road-paving  materials, 
and  forensic  finger  printing.  EPA  will  be 
proposing  a  regulation  to  implement 
Decision  XI/15  in  the  near  future. 

n.  Information  Required  for  Essential 
Use  Applications  for  Production  or 
Importation  of  Class  I  Subst^ces  in 
2003  and  2004 

Through  this  notice.  EPA  requests 
applications  for  essential  use 
exemptions  for  all  class  I  substances, 
except  methyl  bromide,  for  calendar 
years  2003  and  2004.  This  is  the  last 
opportunity  to  submit  new  or  revised 
applications  for  2003.  Companies  will 
have  an  opportunity  to  submit 
supplemental  or  amended  applications 
for  2004  next  year.  All  requests  for 
exemptions  submitted  to  EPA  must 
present  information  as  prescribed  in  the 
updated  version  of  the  TEAP 
"Handbook  on  Essential  Use 
Nominations"  (Handbook)  published  in 
Jime  2001.  The  handbook  is  available 
electronically  on  the  web  at 
www.teap.org,  or  at  www.epa.gov/ozone. 

In  brief,  the  TEAP  Handbook  states 
that  applicants  must  present 
information  on: 

•  role  of  use  in  society; 

•  alternatives  to  use; 

•  steps  to  minimize  use; 

•  steps  to  minimize  emissions; 

•  recycling  and  stockpiling; 

•  quantity  of  controlled  substances 
requested;  and 

•  approval  date  and  indications  (for 
MDIs) 

In  submitting  request  for  CUAs,  EPA 
requires  that  applicants  requesting 
EUAs  for  multiple  pharmaceutical 
companies  (e.g.,  International 


Pharmaceutical  Aerosol  Consortium), 
make  clear  the  amount  of  CFCs 
requested  for  each  member  company. 
Also,  all  essential  use  applications  for 
CFCs  must  provide  a  breakdown  of  the 
quantity  of  CFCs  necessary  for  each  MDI 
product  to  be  produced.  This  detailed 
information  will  allow  EPA  and  FDA  to 
make  informed  decisions  on  the  amount 
of  CFC  to  be  nominated  by  the  U.S. 
government  for  the  years  2003  and  2004. 

There  are  some  companies  that  hold 
New  Drug  Applications  for  CFC  MDIs 
but  whose  MDI  products  are 
manufactured  by  another  company  (the 
contract  filler).  Beginning  with  this 
application  cycle,  all  NDA  holders  for 
CFC  MDI  products  produced  in  the  U.S. 
must  submit  a  complete  application  for 
essential  use  allowances  either  on  their 
own  or  in  conjunction  with  their 
contract  filler.  In  the  case  where  a 
contract  filler  produces  a  portion  of  an 
NDA  holder's  CFC  MDIs.  the  conti^ct 
filler  and  the  NDA  holder  must 
determine  the  total  amount  of  CFCs 
necessary  to  produce  the  NDA  holder's 
entire  product  line  of  CFC  MDIs.  The 
NDA  holder  should  provide  an  estimate 
of  how  the  CFCs  would  be  split  between 
the  contract  filler  and  the  NDA  holder 
in  the  allocation  year.  This  estimate  will 
be  used  only  as  a  basis  for  determining 
the  nomination  amount,  and  may  be 
adjusted  prior  to  allocation  of  EUAs. 
Since  the  U.S.  government  cannot 
forward  incomplete  or  inadequate 
nominations  to  the  Ozone  Secretariat,  it 
is  important  for  applicants  to  provide  all 
information  requested  in  the  Handbook, 
including  the  information  specified  in 
the  supplemental  research  and 
development  form  (page  45). 

The  accoimting  framework  matrix  in 
the  Handbook  tided  "Table  IV: 
Reporting  Accounting  Framework  for 
Essential  Uses  Other  Than  Laboratory 
and  Analytical"  requests  data  for  the 
year  2001  on  the  amount  of  ODS 
exempted  for  an  essential  use,  the 
amoxmt  acquired  by  production,  the 
amount  acquired  by  import,  the  amount 
on  hand  at  the  start  of  the  year,  the 
amount  available  for  use  in  2001 .  the 
amount  used  for  the  essential  use.  the 
quantity  contained  in  exported 
products,  the  amount  destroyed,  and  the 
amount  on  hand  at  the  end  of  2001 . 
Because  the  data  necessary  to  complete 
Table  IV  will  not  be  available  until  after 
January  1,  2002,  companies  should  not 
include  this  chart  with  their  EUA 
applications  in  response  to  this  notice. 
EPA  plans  to  send  letters  to  each 
essential  use  applicant  requesting  the 
information  in  Table  IV  in  the  first  2 
weeks  of  January  2002.  Companies  will 
have  only  fourteen  days  in  which  to 
respond  since  EPA  must  compile 
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companies'  responses  to  complete  the 
U.S.  CFC  Accoimting  Framework  for 
submission  to  the  Parties  to  the 
Montreal  Protocol  by  the  end  of  January. 

EPA  anticipates  that  the  2002  review 
by  the  Parties  of  MDI  essential  use 
requests  will  focus  extensively  on 
research  efforts  underway  to  develop 
alternatives  to  CFC  MDIs,  on  education 
programs  to  inform  patients  and  health 
care  providers  of  the  CFC  phaseout  and 
the  transition  to  alternatives,  and  on 
steps  taken  to  minimize  CFC  use  and 
emissions  including  efforts  to  recapture 
or  reprocess  the  controlled  substance. 
Accordingly,  applicants  are  strongly 
advised  to  present  detailed  information 
on  these  points,  including  the  scope  and 
cost  of  such  efforts  and  the  medical  and 
patient  organizations  involved  in  the 
work. 

Applicants  should  submit  their 
exemption  requests  to  EPA  as  noted  in 
the  Addresses  section  at  the  beginning 
of  today's  notice. 

Dated.  October  29.  2001. 
Robert  D.  Brenner, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

|FR  Doc.  01-27839  Filed  11-5-01;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7099-6] 

Request  for  Nominations  of  Members 
and  Consultants,  and  Notice  of 
Establishment;  EPA  National  Advisory 
Committee  for  Environmental  Policy 
and  Technology  (NACEPT)  Superfund 
Subcommittee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  establishment  of 
the  Superfund  Subcommittee  to  be 
formed  under  the  auspices  of  the  EPA 
National  Advisory  Committee  for 
Environmental  Policy  and  Technology 
(NACEPT).  EPA  invites  nominations  for 
qualified  candidates  to  be  considered 
for  appointment  to  the  Subcommittee 
that  will  engage  the  public  in  an  open 
dialogue  about  the  future  direction  of 
the  Superfund  program.  A  critical 
aspect  of  the  dialogue  will  be 
consideration  of  Superfund's 
relationship  to  other  federal  and  state 
waste  programs  with  an  eye  toward 
finding  ways  for  all  waste  programs  to 
work  together  in  a  more  imified  fashion. 
DATES:  EPA  expects  to  make 
appointments  by  the  end  of  the  calendar 


year  and  will  accept  nomination 
submissions  until  close  of  business  on 
December  6,  2001. 

ADDRESSES:  Nominations  must  be 
submitted  in  writing  by  mail, 
electronically  or  in  person,  and  must 
include  a  resume  describing  the 
professional,  educational  and/or 
experiential  qualifications  of  the 
nominee.  Nominations  should  also 
include  the  nominee's  current  business 
or  residential  address,  daytime 
telephone  number,  fax,  and  E-mail 
address.  Send  nominations  to:  Lois 
Gartner,  Designated  Federal  Officer, 
Office  of  Solid  Waste  and  Emergency 
Response,  U.S.  Environmental 
Protection  Agency  (5103),  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20460,  fax  202-260-8929,  E-mail 
gartner.Iois@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Gartner,  Designated  Federal  Officer, 
Office  of  Solid  Waste  and  Emergency 
Response,  U.S.  Environmental 
Protection  Agency  (5103),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  telephone  202- 
260-0714,  E-mail  gartner.lois@epa.gov. 

SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  under 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92463.  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues. 

Under  the  NACEPT  framework,  EPA 
is  undertaking  an  examination  of 
fundamental  issues  related  to  the  futiu-e 
of  the  Superfund  program.  These  issues 
cover  a  broad  spectrum  of  topics 
important  to  Superfund  including,  but 
not  limited  to:  the  role  and  scope  of  the 
National  Priorities  List  (NPL);  how  to 
address  contaminated  sediment,  mining, 
and  other  "mega"  sites;  the  role  of  states 
in  Superfund;  non-NPL  cleanups;  and 
measuring  program  progress.  An 
important  piece  of  the  Subcommittee's 
di^ogue  will  entail  looking  at 
Superfund  in  the  context  of  other 
federal  and  state  waste  programs.  This 
component  of  the  group's  deliberations 
will  focus  on  how  the  Nation's  waste 
programs  can  work  together  in  a  more 
effective  and  unified  fashion,  so  that 
citizens  can  be  assured  that  federal, 
state,  and  local  governments  are 
working  cooperatively  to  make  sites  safe 
for  their  intended  uses.  The  Superfund 
Subcommittee  will  deliberate  on  these 
and  other  Superfund-related  issues  and 
make  policy  recommendations  to  the 
EPA  Administrator  and  other  EPA 
officials. 


EPA  is  soliciting  qualified  candidates 
who  want  to  be  considered  for 
appointment  to  the  Superfund 
Subcommittee.  Any  interested  person  or 
organization  may  nominate  qualified 
persons  for  membership  to  the 
Subcommittee.  Nominees  should  be 
qualified  by  education,  training,  or 
experience  to  participate  in  and 
contribute  to  a  dialogue  about  the  futiue 
direction  of  the  Superfund  program. 

To  ensure  the  Subcommittee 
represents  a  full  spectrum  of 
stakeholder  views  regarding  Superfund 
policies,  EPA  seeks  representation  of  the 
following  groups:  public  policy 
analysts,  academia,  community  groups, 
environmental  justice  groups, 
environmental  and  public  interest 
organizations,  state  government,  local 
government,  tribal  governments, 
industry,  and  scientists/engineers  (e.g., 
toxicologists,  ecologists,  risk  assessors, 
etc.).  The  EPA  Administrator 
determines  the  Subcommittee's 
composition.  Members  will  serve 
approximately  an  eighteen-month  term. 

Dated:  October  31,  2001. 
Marianne  Lamont  Horinko, 

Assistant  Administrator  for  the  Office  of  Solid 

Waste  and  Emergency  Response. 

[PR  Doc.  01-27818  Filed  11-5-01;  8:45  am] 

BHJJNG  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7099-5] 

Request  for  Statement  of 
Qualifications  (RFQ)  and  Preliminary 
Proposals  for  Training  and  Outreach 
Coordination  Support  to  the 
Chesapeake  Bay  Program 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  issuing  a  request  for 
qualifications  for  oi;ganizations 
interested  in  assisting  the  Chesapeake 
Bay  Program  in  its  efforts  to  develop, 
coordinate  and  support  a  training  and 
event  planning  component  of  the 
Chesapeake  Bay  Program  partnership. 
Applicants  must  be  a  nonprofit 
organization,  interstate  agency,  college 
or  university.  Note,  this  is  a  request  for 
qualifications  for  the  benefit  of  the 
Chesapeake  Bay  Program  partnership 
and  not  for  direct  benefit  to  EPA. 
Funding  will  be  provided  to  an 
organization  under  the  authority  of  the 
Clean  Water  Act,  section  117. 

The  RFQ  is  available  at  the  following 
web-site:  http://www.epa.gov/r3chespk/. 
You  may  also  request  a  copy  by  calling 
Robert  Shewack  at  410-267-9856  or  by 
E-mail  at:  shewack.robert@epa.gov. 
Statement  of  qualifications  (an  original 
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and  five  (5)  copies)  must  be  postmarked 
no  later  than  December  7,  2001.  Any 
late,  incomplete  or  tax  proposals  will 
not  be  considered. 

Diana  Esher, 

Acting  Director,  Chesapeake  Bay  Program 

Office. 

[FR  Doc.  01-27834  Filed  11-5-01;  8:45  am) 

BlUMa  CODE  6Sa»-«0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-211046A;  FRL-680e-7] 

TSCA  Section  21  Petition;  Response  to 
Citizen's  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  August  2,  2001,  EPA 
received  a  petition  under  section  21  of 
the  Toxic  Substances  Control  Act 
(TSCA)  from  the  Cystic  Fibrosis 
Foundation.  The  petition  requests  that 
EPA  initiate  a  rulemaking  under  TSCA 
section  6(a)(1)(A)  to  prohibit  the 
manufacture  processing,  distribution  in 
commerce,  use,  and  improper  disposal 
of  Burkholderia  Cepacia  Complex  (Hoc), 
a  group  of  naturally  occurring 
microorganisms  in  order  to  "address  the 
significant  threat  that  these 
microorganisms  pose  to  individuals 
with  cystic  fibrosis  (CF)  and  other 
diseases  that  compromise  the  inmnme 
system."  For  the  reasons  set  forth  in  this 
notice,  EPA  has  denied  the  petition  to 
initiate  rulemaking.  However,  based  on 
EPA's  review  of  Bee's  commercial 
status,  and  in  light  of  the  seriousness  of 
the  potential  hazard  presented  to  CF 
patients,  EPA  intends  to  initiate  a 
rulemaking  to  issue  a  Significant  New 
Use  Rule  (SNUR)  under  TSCA  section 
5(a)(2). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  inforniation  contact.  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Offide  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotlinedepa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  EX:  20460; 
telephone  number:  (202)  564-8974;  e- 
mail  address:  alwood.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  manufacturers  (including 
importers),  processors,  and  users  of 
products  that  contain  living 
microorganisms  subject  to  jurisdiction 
imder  TSCA,  especially  if  that  entity 
knows  that  its  products  contain  or  may 
contain  Bcc.  Since  pther  entities  may 
also  be  interested,  die  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The.V^gency  has 
established  an  official  record  for  this 
action  luder  docket  control  number 
OPPTS-211046A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 


n.  Background 

A.  What  is  a  TSCA  Section  21  Petition? 

Section  21  of  TSCA  allows  citizens  to 
petition  EPA  to  initiate  a  proceeding  for 
the  issuance,  amendment,  or  repeal  of  a 
rule  under  TSCA  section  4,  5(a)(2),  or  6. 
or  an  order  under  TSCA  section  5(e)  or 
6(b)(2).  A  TSCA  section  21  petition 
must  set  forth  facts  which  the  petitioner 
believes  establish  the  need  for  the  action 
requested.  EPA  is  required  to  grant  or 
deny  the  petition  within  90  days  of  its 
receipt.  If  EPA  grants  the  petition,  the 
Agency  must  promptly  commence  an 
appropriate  proceeding.  If  EPA  denies 
the  petition,  the  Agency  must  publish 
its  reasons  for  the  denial  in  the  Federal 
Register.  Within  60  days  of  denial  or  no 
action,  petitioners  may  commence  a 
dvil  action  in  a  U.S.  district  court  to 
compel  initiation  of  the  requested 
rulemaking.  When  reviewing  a  petition 
for  a  new  rule,  as  in  this  case,  the  court 
must  provide  an  opportunity  for  de 
novo  review  of  the  petition.  Piirsuant  to 
TSCA  section  21(b)(4)(B)(ii),  "if  the 
petitioner  demonstrates  to  the 
satisfaction  of  the  Court  by  a 
preponderance  of  evidence  that ...  there 
is  a  reasonable  basis  to  conclude  (hat 
the  issuance  of  such  [TSCA  section 
6(a)(1)(A)  rule!  is  necessary  to  protect 
health  or  the  environment  against  an 
imreasonable  risk  of  injury  to  health  or 
the  envirormient"  the  court  can  order 
EPA  to  initiate  the  requested  action. 

B.  What  Action  is  Requested  Under  this 
TSCA  Section  21  Petition? 

On  August  2,  2001,  EPA  received  a 
petition  under  TSCA  section  21  from 
the  Cystic  Fibrosis  Foundation.  The 
petition  requests  that  EPA  initiate 
rulemaking  under  TSCA  section 
6(a)(1)(A)  to  prohibit  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  improper  disposal  of  Bcc,  a 
group  of  natiually  occurring 
microorganisms  in  order  to  "address  the 
significant  threat  that  these 
microorganisms  pose  to  individuals 
with  CF  and  other  diseases  that 
compromise  the  immune  system." 

m.  Disposition  of  Petition 

The  petitioners  submitted  extensive 
information  on  the  potential  hazard  Bcc 
microorganisms  may  present  to  CF 
patients.  EPA  agrees  that  Bcc 
microorganisms,  When  encountered  in 
sufficient  numbers  through  an 
appropriate  route  of  exposure  by  a 
member  of  a  sensitive  population,  such 
as  a  CF  patient,  have  the  potential  to 
cause  a  severe  infection,  resulting  in 
significantly  increased  rates  of 
mortality.  The  petition  claims  that  Bcc 
is  likely  used  in  products  and  services 
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that  involve  drain  cleaning, 
bioremediation,  biomonitoring  of 
hazardous  wastes,  biomass  conversion, 
production  of  specialty  chemicals,  oil 
recovery,  wastewater  treatment,  bio- 
mining,  and  desulfuhzation  of  oil  and 
coal.  The  petition  claims  to  docimient 
these  potential  uses.  However,  the 
petition  contains  no  evidence  that  Bcc 
is  currently  used  in  existing  commercial 
industrial  products  to  which  a  sensitive 
individual  might  be  exposed. 

In  order  to  gauge  the  scope  of 
commercial  use  of  Bcc,  EPA  conducted 
a  survey  of  over  100  firms,  associations, 
and  researchers.  In  sum,  EPA  was  able 
to  discover  no  evidence  that  Bcc  is 
contained  in  a  commercial  product 
ciirrently  available  for  use  in  the  United 
States.  The  only  potential  TSCA  uses  of 
Bcc  for  which  information  is  available 
are  field  demonstration  studies  of  Bcc  in 
the  biodegradation  of  chlorinated 
solvents  in  groundwater.  (See 
Commercial  Uses  of  Burkholderia 
Cepacia  Complex,  USEPA,  October 
2001.)  Specifically,  one  company  has 
injected  a  strain  of  Bcc  into  aquifers  in 
New  Jersey  to  demonstrate  its  ability  to 
degrade  trichloroethylene  and  a 
consulting  firm  carried  out  a  pilot  study 
in  Wichita,  KS,  to  verify  the 
effectiveness  and  overall  feasibility  of 
using  Burkholderia  Cepacia  PRljoi  to 
degrade  chlorinated  aliphatic 
hydrocarbons.  However,  none  of  these 
strains  is  currently  available  in  an 
existing  commercial  industrial  product. 

No  companies  indicated  that  Bcc  was 
currently  used  for  the  degradation  of 
grease  (typically  in  drain  cleaners)  or  for 
turf  management  (typically  in  thatch 
reduction),  although  researchers  and 
firms  cautioned  that  even  the  companies 
that  produce  such  products  may  be 
unaware  of  the  specific  presence  of  Bcc. 

One  respondent  indicated  that  lipases 
harvested  fi-om  Bcc  are  used  in  the 
production  of  specialty  chemicals.  One 
company's  web  site,  lists  seven  lipases 
derived  from  Bcc  species  available  for 
sale  under  their  brand  names.  However, 
when  this  company  was  contacted,  it 
indicated  that  it  purchases  the  lipases 
from  an  overseas  firm,  and  does  not 
work  with  Bcc  microorganisms;  no  more 
information  was  available. 

Many  respondents  indicated  a 
knowledge  of  Bcc  and  its  possible 
applications,  but  very  few  had  any 
knowledge  that  it  was  actually  being 
used.  Some  contacts  indicated  that  Bee's 
known  potential  for  opportunistic 
pathogenicity  had  led  them  to  discount 
it  for  use  in  their  products.  Thus,  the 
information  available  to  EPA  indicates 
that  there  is  no  current  commercial  use 
of  Bcc  in  the  United  States,  although 
demonstration  studies  of  its 


effectiveness  in  degrading  chlorinated 
solvents  in  groundwater  have  been 
reported. 

At  this  time  EPA  is  unable  to  identify 
any  existing  commercial  use  of  products 
containing  Bcc,  other  than 
demonstration  studies.  Based  on  this 
information,  EPA  finds  that  issuing  a 
ban  of  Bcc  imder  TSCA  6(a)(1)(A)  is  not 
the  appropriate  mechanism  under  TSCA 
to  prevent  an  unreasonable  risk  of  injury 
to  health.  However,  based  on  EPA's 
review  of  Bee's  commercial  status,  and 
in  light  of  the  seriousness  of  the 
potential  hazard  presented  to  CF 
patients,  EPA  intends  to  initiate  a 
rulemaking  to  issue  a  Significant  New 
Use  Rule  (SNUR)  under  TSCA  section 
5(a)(2).  As  the  only  identified 
commercial  uses  of  Bcc  are 
demonstration  studies,  the  SNUR  when 
issued,  would  require  manufactiirers, 
importers,  and  processors  of  Bcc  to 
notify  EPA  at  least  90  days  before  any 
use  of  Bcc,  other  than  such 
demonstration  studies,  occiu^.  The 
notice  would  provide  EPA  with  an 
opportimity  to  evaluate  the  intended 
new  use  and  associated  activities  and,  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs. 

IV.  Cominents  Received 

EPA  received  no  comments  in 
response  to  the  Federal  Register  notice 
published  September  5,  2001  (66  FR 
46459)  (FRLr-6800-5)  announcing  EPA's 
receipt  of  this  TSCA  section  21  petition. 

List  of  Subiects 

Environments  protection, 
Burkholderia  Cepacia  Complex  (Bcc), 
Cystic  fibrosis.  Hazardous  substances. 

Dated;  October  30,  2001. 
Stephen  L.  Johnson, 

Assistant  Administrator,  Office  of  Pesticides, 
Prevention  and  Toxic  Substances. 

|FR  Doc.  01-27840  Filed  11-5-01;  8:45  amj 

BHJJNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7099-3] 

Notice  Of  Avanability  of  National 
Management  Measures  to  Protect  and 
Restore  Wetlands  and  Riparian  Areas 
for  the  AtMtement  of  Nonpoint  Source 
Pollution  and  Request  for  Conwnents 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comment. 

summary:  EPA  has  developed  and  is 
requesting  comment  on  draft  technical 


guidance  for  protecting  and  restoring 
wetlands  and  riparian  areas  from 
sources  of  nonpoint  pollution  and  using 
vegetated  treatment  systems  (vegetative 
filter  strips  and  constructed  wetlands) 
for  controlling  nonpoint  source 
pollution.  This  guidance  is  intended  to 
provide  technical  assistance  to  state 
program  managers  and  others  on  the 
best  available,  economically  achievable 
means  of  protecting  and  restoring 
wetlands  and  riparian  areas  from 
nonpoint  source  pollution. 
Additionally,  this  guidance  provides 
technical  assistance  for  state  program 
managers  on  the  use  of  vegetated 
treatment  systems  to  control  nonpoint 
source  pollution.  The  guidance  provides 
background  information  about  nonpoint 
source  pollution,  including  where  it 
comes  from  and  how  it  enters  the 
Nation's  waters.  It  also  presents  many 
examples  of  how  to  protect  and  restore 
the  many  functions  of  wetlands  and 
riparian  areas  from  the  impacts  of 
nonpoint  source  pollution.  The 
guidance  concludes  with  a  variety  of 
illustrations  for  using  vegetated 
treatment  systems  to  control  sources  of 
nonpoint  pollution. 

Reviewers  should  note  that  the  draft 
technical  guidance  is  entirely  consistent 
with  the  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Water 
(EPA  840-B-92-002),  which  EPA 
published  in  January  1993  under  the 
authority  of  section  6217(g)  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  (CZARA).  The 
draft  docimient  does  not  supplant  or 
replace  the  requirements  of  the  1993 
document.  It  enhances  the  technical 
information  contained  in  the  1993 
coastal  guidance  to  include  inland  as 
well  as  coastal  context  and  to  provide 
updated  technical  information  based  on 
current  understanding  and 
implementation  of  best  management 
practices  (BMP)  controls.  It  does  not  set 
new  or  additional  standards  for  either 
CZARA  section  6217  or  Clean  Water  Act 
section  319  programs. 

EPA  will  consider  comments  on  this 
draft  guidance  and  will  then  issue  final 
guidance. 

DATES:  Written  comments  should  be 
addressed  to  the  person  listed  directly 
below  by  February  4,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Chris  Solloway,  Assessment  and 
Watershed  Protection  Division  {4503-F), 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Non-US  Postal 
Service  comments  should  be  sent  to 
Chris  Solloway,  Assessment  and 
Watershed  Protection  EKvision,  U.S. 
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Environmental  Protection  Agency, 
Room  200,  499  S.  Capitol  Street,  SW., 
Washington,  DC  20003.  Faxes  should  be 
sent  to  (202)  260-7024.  Comments  via 
E-mail  may  be  sent  to 
Solloway.Chris@epa.gov. 

The  complete  text  of  the  draft 
guidance  is  available  on  EPA's  Internet 
site  on  the  Nonpoint  Source  Control 
Branch's  homepage  at  http:// 
www.epa.gov/owow/nps>.  Copies  of  the 
complete  draft  can  also  be  obtained  in 
electronic  or  hard  copy  format  by 
request  from  Chris  Solloway  at  the 
above  address,  by  E-mail  at 
Solloway. C/iris@epa.gov>,  or  by  calling 
(202) 260-3008. 

FOR  FURTHER  INFORMATION:  Contact  Chris 
Solloway  at  (202)  260-3008. 
SUPPLfMENTARY  INFORMATION: 

L  Background 

In  1993,  imder  the  authority  of  section 
6217(g)  of  the  Coastal  Zone  Act 
Reauthorization  Amendments,  EPA 
issued  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters. 
That  guidance  document  details 
management  measures  appropriate  for 
the  control  of  five  categories  of  nonpoint 
sources  of  pollution  in  the  coastal  zone: 
agriculture,  forestry,  urban  areas, 
marinas  and  recreational  boating,  and 
hydromodification.  The  document  also 
includes  management  measures  for 
wetlands,  riparian  areas,  and  vegetated 
treatment  systems  because  they  are 
important  to  the  abatement  of  nonpoint 
source  pollution  in  coastal  waters. 
States  and  territories  were  required  to 
adopt  measures  "in  conformity"  vdth 
the  coastal  management  measures 
guidance  for  their  Coastal  Nonpoint 
Pollution  Control  Programs. 

State,  territory,  and  tribal  water 
quality  assessments  continue  to  identify 
nonpoint  source  pollution  as  a  major 
cause  of  degradation  in  surveyed  waters 
nationwide.  In  1987  Congress  enacted 
section  319  of  the  Clean  Water  Act  to 
establish  a  national  program  to  control 
nonpoint  sources  of  water  pollution. 
Under  section  319,  States,  territories, 
and  tribes  address  nonpoint  source 
pollution  by  assessing  the  nonpoint 
source  pollution  problems  within  the 
State,  territory,  or  tribal  lands; 
identifying  the  sources  of  pollution;  and 
implementing  management  programs  to 
control  the  pollution.  Section  319  also 
authorizes  EPA  to  award  grants  to 
States,  territories,  and  tribes  to  assist 
them  in  implementing  management 
programs  that  EPA  has  approved. 


Program  implementation  includes 
nonregulatory  and  regulatory  programs, 
technical  assistance,  financial 
assistance,  education,  training, 
technology  transfer,  and  demonstration 
projects.  In  fiscal  year  2001 ,  Congress 
appropriated  approximately  $237 
million  for  nonpoint  source 
management  program  grants.  EPA  has 
awarded  a  total  of  approximately  $1.3 
billion  to  States,  territories,  and  Indian 
tribes  since  1990. 

The  1993  management  measures 
guidance,  developed  under  the 
authority  of  CZARA,  focused  on 
conditions  and  examples  of 
management  measure  implementation 
within  the  coastal  zone.  To  date, 
technical  guidance  on  the  best  available, 
economically  achievable  measures  for 
controlling  nonpoint  sources  with  a 
national  focus  has  not  been  released. 
The  draft  national  management 
measures  guidance  for  wetlands  is 
intended  to  partially  address  this  gap. 
Although  the  practices  detailed  in  the 
1993  coastal  guidance  apply  generally  to 
inland  areas,  EPA  has  recognized  the 
utility  of  developing  and  publishing 
technical  guidance  that  explicitly 
addresses  nonpoint  source  pollution  on 
a  nationwide  basis.  Moreover, 
additional  information  and  examples 
from  research  and  experience  to  date 
with  implementation  of  the 
management  measures  are  available  to 
enrich  the  national  guidance.  These 
changes  have  helped  to  prompt  the 
revision  and  expansion  of  the  wetlands 
chapter  of  the  1993  guidance. 

n.  Scope  of  the  Draft  Wetlands 
Guidance — Sources  of  Nonpoint  Source 
Pollution  Addressed 

The  draft  technical  guidance 
continues  to  focus  on  the  protection  and 
restoration  of  wetlands  and  riparian 
areas  and  the  use  of  vegetated  treatment 
systems  to  control  nonpoint  sources  of 
pollution  identified  for  the  1993  coastal 
guidance  by  EPA  in  consultation  with  a 
number  of  other  Federal  agencies  and 
other  leading  national  experts. 
Specifically,  the  guidance  identifies 
management  measures  for  the  following: 

i.  Ine  protection  of  wetlands  and 
riparian  areas. 

ii.  The  restoration  of  wetlands  and 
riparian  areas. 

iii.  Vegetated  treatment  systems. 

m.  Approach  Used  To  Develop 
Guidance 

The  draft  national  management 
measures  guidance  is  based  in  large  part 


on  the  1993  coastal  guidance.  The 
coastal  guidance  was  developed  using  a 
workgroup  approach  to  draw  upon 
technical  expertise  within  other  federal 
agencies  as  well  as  state  water  quality 
and  coastal  zone  management  agencies. 
The  1993  text  has  been  expanded  to 
include  information  on  the  cost  and 
effectiveness  of  wetlands  and  riparian 
areas  and  vegetative  treatment  systems 
for  removing  nonpoint  source  pollution, 
descriptions  of  ways  to  protect  wetlands 
and  riparian  areas,  resources  for 
planning  and  implementing  wetlands 
and  riparian  area  restoration  projects,  a 
discussion  on  mitigation  banking,  and 
examples  of  projects  that  used  vegetated 
treatment  systems  to  control  nonpoint 
source  pollution. 

IV.  Request  for  Comments 

EPA  is  soliciting  comments  on  the 
draft  guidance  on  management 
measures  to  protect  and  restore 
wetlands  and  riparian  area  for  the 
abatement  of  nonpoint  source  pollution 
and  for  the  use  of  vegetated  treatment 
systems.  The  Agency  is  soliciting 
additional  information  and  supporting 
data  on  the  measures  specified  in  this 
guidance  and  on  additional  measures 
that  may  be  as  effective  or  more 
effective  to  protect  and  restore  wetlands 
and  riparian  areas  for  the  abatement  of 
nonpoint  source  pollution  and  the  use 
of  vegetated  treatment  systems.  EPA 
requests  that  commenters  focus  their 
comments  on  the  technical  soundness  of 
the  draft  management  measures 
guidance. 

Dated:  October  22.  2001. 
G.  Tracy  Mehan,  m, 
Assistant  Administrator  for  Water. 
[FR  Doc.  01-27837  Filed  11-5-01;  8:45  ami 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meetktg;  Open 
Commission  Meeting,  TItursday, 
November  8, 2001 

November  1,  2001. 

The  Federal  Commimications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  November  8,  2001,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street. 
SW.,  Washington.  DC. 
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Item  No. 


Bureau 


Subject 


Wireless  Telecommunications 


Mass  Media 


Mass  Media  .., 


Common  Carrier 


International  ..i. 


Title:  2000  Biennial  Regulatory  Review  Spectmm  Aggregation  Limits  for  Commercial  Mobile 
Radio  Services  (WT  Docket  No.  01-14). 

Summary:  The  Commission  will  consider  a  Report  and  Order  concerning  its  reexamination  of 
the  need  for  tt>e  Commercial  Mobile  Radio  Services  spectrum  aggregation  limits  and  the 
cellular  cross-interest  rule. 

Title:  Rules  and  Policies  Conceming  Multiple  Ownership  of  Radio  Broadcast  Stations  in  Local 
Markets;  and  Definition  of  Radk)  Markets  (MM  Docket  No.  00-244). 

Summary:  The  Commission  will  conskter  a  Notice  of  Proposed  Rule  Making  conceming 
whetfier  to  undertake  a  comprehensive  examination  of  its  rules  and  polKies  of  local  radio 
ownership. 

Title:  Review  of  the  Commisskxi's  Rules  and  Policies  Affecting  the  Conversion  To  Digital  Tele- 
viswn  (MM  Docket  No.  00-39). 

Summary:  The  Commisskm  will  conskJer  a  Memorandum  Opinkm  and  Order  on  Reconskler- 
atk)n  conceming  its  periodk:  review  of  the  progress  of  tfie  conversk>n  to  digital  television. 

Title:  Perfomnance  Measurements  and  Standards  for  Unbundled  Network  Elements  and  Inter- 
connection; Performance  Measurements  and  Reporting  Requirements  for  Operatior^  Sup- 
port Systems,  Interconnection,  and  Operator  Services  and  Directory  Assistance  (CC  Docket 
No.  98-56);  Deptoyment  of  Wireline  Servces  Offerir>g  Advanced  Tetecommunkatkms  Capa- 
bility (CC  Docket  No.  98-147);  and  Petitran  of  Associatkxi  for  Local  Telecommunkatkxis 
ServKes  for  Declaratory  Ruling  (CC  Docket  Nos.  98-147,  96-98,  96-141). 

Summary:  The  Commisskxi  will  conskler  a  Notne  of  Proposed  Rule  Making  conceming  the 
establishment  of  natkinal  performance  measurements  and  standards  for  unbundled  network 
elements  and  interconnectkxi. 

Title:  Review  of  Commission  ConskJeration  of  Applk:atk>ns  under  tf>e  Cable  Landing  License 
Act  (IB  Docket  No.  00-106). 

Summary:  The  Commisskxi  will  consider  a  Report  artd  Order  conceming  its  polk:ies,  rules  and 
requirements  for  Cable  Landing  Lnenses. 


Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202) 418-0500;  TTY  1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  at  (202)  863-2893;  Fax 
(202)  863-2898;  TTY  (202)  863-2897. 
These  copies  are  available  in  paper 
format  and  alternative  media,  including 
large  print/type;  digital  disk;  and  audio 
tape.  Qualex  International  may  be 
reached  by  e-mail  at  qualexint@aol.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  (Capital 
Connection.  The  (Dapitol  Connection 
also  will  carry  the  meeting  live  via  the 


Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703)834-0111. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-28008  Filed  11-2-01;  2:58  pmj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  A  Closed 
Commission  Meeting,  Thursday, 
November  8, 2001 

November  1,  2001. 

The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subject  listed  below  on  Thursday, 
November  8,  2001,  following  the  Open 
Meeting,  which  is  scheduled  to 
commence  at  9:30  a.m.  in  Room  TW- 
C305,  at  445  12th  Street,  SW., 
Washington,  DC. 


Item  No. 

Bureau 

Subject 

1  

General  Counsel  

Title:  Commisskjn  Intemal  Processes. 

Summary:  The  Commisskxi  will  discuss  possible  changes  to  its  intemal  processes. 

This  item  is  closed  to  the  public 
because  it  concerns  intemal  practices. 
(See  47  CFR  Sec.  0.603(b)). 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
The  Secretary 

General  Counsel  and  members  of  her 
staff 

Action  by  the  Commission  November 
1,  2001.  Commissioners.  Powell 
Chairman;  Abemathy.  Copps  and 


Martin  voting  to  consider  these  matters 
in  Closed  Session. 

Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-28009  Filed  11-2-01;  2:58  pm) 

BILLING  COM  671 2-01 -M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Performance  Review  Board 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L.  95-454). 
Chairman  Michael  K.  Powell  appointed 
the  following  executives  to  the 
Performance  Review  Board:  Renee 
Licht,  Jane  Mago,  Mary  Beth  Richards, 
and  David  Solomon. 
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Federal  Communications  Commission. 

Nfagalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-27782  Filed  11-5-01;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bani(  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  30, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Tri-State  Financial  Services,  Inc., 
Memphis  ,'Teimessee;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Tri-State 
Bank  of  Memphis,  Memphis,  Tennessee. 


Board  of  Governors  of  the  Federal  Reserve 
System.  October  31,  2001. 
Roller!  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  01-27772  Filed  11-5-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-0432] 

Draft  Guidance  for  Industry  on  ttte 
Evaluation  of  the  Effects  of  Orally 
Inhaled  and  Intranasal  Corticosteroids 
on  Growth  in  Children;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Evaluation  of  the 
Effects  of  Orally  Inhaled  and  Intranasal 
Corticosteroids  on  Growth  in  Children." 
The  Division  of  Pulmonary  and  Allergy 
Drug  Products  is  providing  guidance  to 
industry  regarding  the  design,  conduct, 
and  evaluation  of  clinical  trials  to 
evaluate  the  effects  of  orally  inhaled  and 
intranasal  corticosteroids  on  growth  in 
children.  This  action  is  important 
because  of  recently  implemented  class 
labeling  of  these  products  with  regard  to 
their  impact  on  growth  in  children.  An 
assessment  of  the  available  data 
supporting  the  class  labeling  action  has 
led  to  recommendations  that  all  drug 
products  of  this  class  be  tested  by  means 
of  a  "growth  study."  The 
reconunendations  in  this  document  can 
provide  adequate  end  well-controlled 
data  that  is  consistent  among  drug 
products  and  can  be  included  in 
product  labeling. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
February  4,  2002.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Dmg  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 


electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Barnes,  Center  for  Drug 
Evaluation  and  Research  {HFD-570), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1050. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimouncing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Evaluation  of  the  Effects  of  Orally 
Inhaled  and  Intranasal  Corticosteroids 
on  Growth  in  Children."  This  draft 
guidance  has  been  developed  by  the 
Division  of  Pulmonary  and  Allergy  Drug 
Products,  in  consultation  with  the 
Division  of  Metabolic  and  Endocrine 
Drug  Products,  to  provide  guidance  in 
the  design,  conduct,  and  evaluation  of 
clinical  studies  to  assess  the  effects  of 
orally  inhaled  and  intranasal 
corticosteroids  on  linear  growth. 

On  July  30  and  31,  1998,  the 
Pulmonary  and  Allergy  Drugs  Advisory 
Committee  and  the  Metabolic  and 
Endocrine  Drugs  Advisory  Committee 
were  jointly  convened  to  discuss  the 
implications  of  findings  in  previous 
clinical  studies  that  indicated  that 
inhaled  corticosteroids  may,  as  a  class 
of  compoimds,  affect  linear  growth  in 
pediatric  patients.  The  joint  committees 
agreed  that  data  were  sufficient  to 
justify  inclusion  of  a  precautionary 
statement  in  the  labeling  for  this  class 
of  compounds,  but  the  data  were 
inadequate  to  precisely  determine  the 
decrement  in  growth  velocity  resulting 
from  the  use  of  these  drug  products. 
Members  of  the  joint  committees 
recommended  that  compemies  filing 
new  drug  applications  for  all  newly 
approved  corticosteroid  products 
conduct  further  studies,  as  post- 
apptoval  phase  4  commitments,  to 
assess  the  effects  of  nasally  and  orally 
inhaled  corticosteroids  on  growth 
velocity  in  prepubertal  children. 

The  draft  guidance  provides  general 
recommendations  for  the  design  and 
conduct  of  a  "growth  study."  The 
Division  of  Pulmonary  and  Allergy  Drug 
Products  endorses  these 
recommendations  to  encourage  the 
collection  of  other  evidence  that  will 
consistently  and  accurately  describe  the 
effects  of  intranasal  and  orally  inhaled 
corticosteroids  on  growth  velocity  in 
children. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 


56110 
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The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  evaluating  the  effects  of  orally 
inhaled  and  intranasal  corticosteroids 
on  growth  in  children.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  nujtnber  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

ni.  Electronic  Access  j 

Persons  with  access  to  the  Internet 
can  obtain  the  document  at  http:// 
www .  fda.gov/cder/guidance/index.  htm 
or  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  October  26.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  01-27756  Filed  11-5-01:  8:45  ami 

BILUNG  CODE  416IM)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licertsing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUIMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Dale  D.  Berkley,  Ph.D.,  J.D., 


at  the  Office  of  Technology  Transfer, 
National  Institutes  of  Health,  6011 
Executive  Boulevard,  Suite  325, 
Rockville,  Maryland  20852-3804; 
telephone:  301/49&-7735  ext.  223;  fax: 
301/402-0220;  e-mail: 
berkleyd@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Side  Exit  Guiding  Catheter  for 
Percutaneous  Endomyocardial  Iniection 

Robert  Lederman  (NHLBI) 

DHHS  Reference  No.  E-1 08-01 /O  filed 

10  Aug  2001 

The  invention  is  a  device  for 
delivering  a  therapeutic  or  diagnostic 
agent  to  the  heart  using  a  flexible 
catheter  having  a  non-concentric  guide 
wire  to  facilitate  percutaneous  delivery 
of  the  catheter  across  the  aortic  valve 
into  the  left  ventricular  cavity.  The 
catheter  has  a  side  port  through  which 
the  therapeutic  or  diagnostic  can  be 
delivered  and,  in  particular,  by  which 
septal  ablation  for  the  treatment  of 
conditions  such  as  hypertrophic 
cardiomyopathy  can  be  accomplished. 
This  catheter  is  able  to  "turn  around" 
on  itself  to  treat  areas  of  the 
myocardium  immediately  underneath 
the  aortic  valve  through  which  the 
catheter  enters.  The  side  port  can  be 
used  to  introduce  a  needle,  laser  or 
radiofrequency  probe  to  perform  an 
endomyocardial  ablation  procedure. 

Methods  and  Devices  for  Isolation  and 
Analysis  of  Cellular  Protein  Content 

Lance  A.  Liotta,  Emmanuel  P.  Petricoin, 
Nicole  Simone,  Michael  Emmert-Buck 
(NCI) 

U.S.  Patent  Application  No.  60/120,288 
filed  February  16,  1999;  PCT 
Application  No.  PCT/USOO/04023 
filed  February  16,  2000;  U.S.  Patent 
Application  No.  09/913,667  filed 
August  16,  2001 

The  invention  is  a  comprehensive 
Laser  Capture  Microdissection  (LCM) 
method  for  determining  protein 
characteristics  of  a  sample  tissue  cell  to 
quantitatively  discern  and  compare  the 
protein  content  of  healthy  cells  versus 
diseased  cells.  The  tissue  source  of  a 
tumor  metastasis  is  available  from  the 
acquisition  of  this  information.  The 
focus  in  molecular  biology  is  moving 
from  genomics  to  proteomics,  the  study 
of  variations  in  the  protein  levels  of 
cells,  caused  by  the  state  of  the  cell 
itself,  whether  healthy  or  unhealthy. 
The  invention  provides  a  method  for 
using  new  and  innovative  methods  for 
cell  analysis.  Previous  methods,  such  as 
UV-laser  ablation  of  unwanted  tissue 
regions  and  oil  well  isolation  of  tissue 


cells,  were  complex,  labor  intensive, 
and  did  not  utilize  protein  stabilizers. 
Direct  comparisons  between  healthy 
cells  and  tumor  cells  were  not  made  due 
to  limitations  of  the  methods.  The  new 
method  consists  of  first  using  the  new 
LCM  method  to  obtain  pure  cell 
populations.  Next,  the  sample  is  placed 
in  a  device  so  that  the  proteins  are 
solubilized.  Then  the  inununological 
and  biochemical  methods  and 
subsequent  analyses  are  performed. 
These  techniques  include  (but  are  not 
limited  to)  immunoassays,  ID  and  2D 
gel  electrophoresis  characterization. 
Western  blotting.  Matrix  Assisted  Laser 
Desorption  Ionization/Time  of  Flight 
(MALDI/TOF)  and  Surface  Enhanced 
Laser  Desorption  Ionization 
Spectroscopy  (SELDI),  Protein  Arrays 
and  Phosphoprotein  Fingerprinting.  The 
methods  listed  above  allow  for  the 
direct  comparison  of  both  qualitative 
and  quantitative  tissue  content  of 
healthy  and  diseased  cells,  from  the 
same  sample.  The  sequential  method  of 
using  LCM,  protein  isolation,  analysis 
and  comparison  is  superior  to  existing 
methods  because  the  location  of  the 
tumor  can  be  found  simply  using 
immunohistochemistry,  and  protein 
characteristics,  such  as  amino  acid 
sequence  and  binding  ability  can  also  be 
discerned.  In  addition,  by  using  protein 
fingerprinting,  the  source  of  the  tumor 
metastasis  is  found  effectively.  The 
invention  has  been  tested  extensively 
with  the  different  methods  listed  above. 
This  technology  can  be  used  in 
hospitals  and  research  pathology  labs 
for  quantitative  measure  of  protein 
characteristics  of  cells. 

Isolation  of  Cellular  Material  Under 
Microscopic  Visualization 

Liotta  et  al.  (NCI) 

U.S.  Patent  5,843,644  issued  December 
1,  1998;  U.S.  Patent  5,843,657  issued 
December  1,  1998;  U.S.  Patent 
6.010.888  issued  January  4.  2000;  U.S. 
Patent  6,204,030  issued  March  20, 
2001;  Serial  No.  09/765,937  filed 
January  18,  2001 

This  Laser  Capture  Microdissection 
(LCM)  invention  is  a  method  for  directly 
extracting  cellular  material  from  a  tissue 
sample  using  a  laser  beam  to  focally 
activate  a  special  transfer  film  that 
bonds  specifically  to  cells  identified  and 
targeted  by  microscopy  within  ihe  tissue 
section.  The  transfer  film  with  the 
bonded  cells  is  then  lifted  off  the  thin 
tissue  section,  leaving  all  unwanted 
cells  (which  would  contaminate  the 
molecular  purity  of  subsequent  analysis) 
behind.  The  transparent  transfer  film  is 
applied  to  the  surface  of  the  tissue 
section.  Under  the  microscope,  the 
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diagnostic  pathologist  or  researcher 
views  the  thin  tissue  section  through  the 
glass  slide  on  which  it  is  moimted  and 
chooses  microscopic  clusters  of  cells  to 
study.  When  the  cells  of  choice  are  in 
the  center  of  the  field  of  view,  the 
operator  pushes  a  button,  which 
activates  a  near  IR  laser  diode  integral 
with  the  microscope  optics.  The  pulsed 
laser  beam  activates  a  precise  spot  on 
the  transfer  film  immediately  above  the 
cells  of  interest.  At  this  precise  location 
the  film  melts  and  fuses  with  the 
underlying  cells  of  choice.  When  the 
film  is  removed,  the  chosen  cell(s)  are 
tightly  held  within  the  focally  expanded 
polymer,  while  the  rest  of  the  tissue  is 
left  behind.  This  allows  multiple 
homogeneous  samples  within  the  tissue 
section  or  cytblogical  preparation  to  be 
targeted  and  pooled  for  extraction  of 
molecules  and  analysis.  This  technology 
is  available  for  licensing  on  a  non- 
exclusive basis. 

Dated:  Ck:tober  29.  20Q1. 
Jack  Spiegel, 

Director,  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 
(FR  Doc.  01-27750  Filed  11-5-01;  8:45  am) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Ucensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTKM:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
.  496-7057;  fax:  301/402-0220.  A  signed 
Con^dential  Disclosure  Agreement  will 


be  required  to  receive  copies  of  the 
patent  applications. 

Recombinant  Proteins  of  the  Swine 
Hepatitis  E  Virus  and  Their  Uses  as  a 
Vaccine  and  Diagnostic  Reagents  for 
Medical  and  Veterinary  Applications 

Xiang-Jin  Meng.  Robert  H.  Purcell, 

Suzanne  U.  Emerson  (NIAID) 
DHHS  Reference  No.  E-304-98/0  filed 

May  7,  2001 
Licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232;  e-mail: 

salatac®od. nih.gov 

This  invention  is  based  on  the 
discovery  of  the  swine  hepatitis  E  virus 
(swine  HEV),  the  first  animal  strain  of 
HEV  identified  and  characterized,  and 
its  ability  to  infect  across  species.  The 
inventors  have  found  that  the  swine 
HEV  is  widespread  in  the  general  pig 
population  in  the  United  States  and 
other  coimtries  and  that  swine  HEV  can 
infect  non-human  primates.  The 
inventors  have  amplified  and  sequenced 
the  complete  genome  of  swine  HEV.  The 
capsid  gene  (ORF2)  of  swine  HEV  has 
been  cloned  and  expressed  in  a 
baculovirus  expression  system. 

The  possibility  that  swine  HEV  may 
infect  humans  raises  a  potential  public 
health  concern  for  zoonosis  or 
xenozoonosis  in  the  United  States  and 
perhaps  other  countries.  Therefore,  it  is 
likely  that  a  vaccine  based  on  the 
recombinant  capsid  protein  of  swine 
HEV  will  protect  humans  against 
zoonotic,  as  well  as  other,  HEV 
infections  and  pigs  against  infection 
with  the  swine  HEV.  Also,  diagnostic 
reagents  based  on  these  recombinant 
proteins  of  swine  HEV  will  be  very 
useful  in  screening  donor  pigs  used  in 
xenotransplantation  and  in  detecting 
swine  HEV  or  similar  virus  infection  in 
himians.  The  diagnostic  reagents  may 
also  be  useful  for  veterinary  studies  and 
monitoring  pig  herds  in  general. 

Polymorphic  Human  GABAa 
Receptora-6  Subunit 

David  Goldman,  Nakao  Iwata.  Mark 

Shuckit  (NL\AA) 
DHHS  Reference  No.  E-061-98/0  filed 

February  19. 1999  and  DHHS 

Reference  No.  E-061-98/1  filed 

February  18.  2000 
Ucensing  Contact:  Pradeep  Ghosh;  301/ 

496-7736  ext.  211;  e-mail: 

ghoshp@od.nih.gov 

Gamma-aminobutyric  acid  (GABA)  is 
a  key  inhibitory  neurotransmitter  in  the 
mammalian  central  nervous  system. 
Evidence  indicates  that  GABA  receptors 
are  associated  with  various 
neuropsychiatric  disorders.  Currently, 
there  are  no  reliable  and  sensitive 
markers  on  the  market  for  the  molecular 
diagnosis  of  alcoholism  or  anxiety 


disorders,  although  both  groups  of 
disorders  are  thought  to  involve  GABA 
function.  Alcohol  modulates  GABA 
function  and  shows  cross-tolerance  with 
benzodiazepines.  Anxiety  disorders  are 
treated  with  benzodiazepines.  Also, 
there  are  no  molecular  predictors  of 
interindividual  variation  in  response  to 
the  commonly  used  benzodiazepine 
drugs  [such  as  valium)  which  act 
through  GABAa  receptors.  The  o-6 
subunit  of  GABAa  receptors  is  sensitive 
to  alcohol  and  in  a  rat  genetic  model  a 
genetic  variant  of  the  a-6  subimit  had 
been  directly  related  to  sensitivity  to 
alcohol  and  benzodiazepine  dnigs.  This 
invention  pertains  to  a  particular 
polymorphism  in  the  human  a-6 
subunit  gene.  This  relatively  common 
human  sequence  variant  predicts 
sensitivity  to  both  benzodiazepine  drugs 
and  ethanol.  In  children  of  alcoholics 
this  substitution  also  correlates  with 
susceptibility  to  alcoholism.  Thus,  this 
invention  presents  commercial 
opportunities  both  as  a  diagnostic 
screening  tool  in  alcoholism,  anxiety 
disorders  and  other  neuropsychiatric 
diseases,  and  as  a  predictive  tool  for 
therapeutic  and  pathological  responses 
to  commonly  administered 
benzodiazepine  drugs. 

Dated:  October  29.  2001. 
Jack  Spiegel, 

Director.  Division  of  Technology, 
Development  and  Transfer.  Office  of 
Technology  Transfer.  National  Institutes  of 
Health. 

(FR  Doc.  01-27751  Filed  11-5-01;  8:45  am) 
BILLINC  COOE  414(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Interagency  Autism  Coordinating 
Committee;  Notice  of  Meeting 

The  Children's  Health  Act  of  2000 
(Pub.  L.  106-310),  Title  I.  section  104. 
mandated  the  establishment  of  an 
Interagency  Autism  Coordinating 
Committee  (lACC)  to  coordinate  autism 
research  and  other  efforts  within  the 
Department  of  Health  and  Human 
Services  (DHHS).  In  April  2001, 
Secretary  Tommy  Thompson  delegated 
the  authority  to  establish  the  lACC  to 
the  National  Institutes  of  Health  (NIH). 
The  National  Institute  of  Mental  Health 
(NIMH)  at  the  NIH  has  been  designated 
the  lead  for  this  activity. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
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reasonable  accommodations,  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting. 


Name  of  Committee:  Interagency  Autism 
Coordinating  Committee. 

Date:  November  19,  2001.     I 

Time:  9  a.m.  to  4:30  p.m. 

Agenda:  Discussion  of  autism  activities 
across  Federal  agencies. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10  (6th  floor],  Bethesda,  Maryland 
20892. 

Contact  Person  .'Kimberly  Hoagwood, 
Ph.D..  Associate  Director  for  Child  and 
Adolescent  Research,  National  Institute  of 
Mental  Health,  NIH.  6001  Executive 
Boulevard,  Room  7167,  MSC  9630,  Bethesda. 
Maryland  20892,  Email:  kh32p@nih.gov 
Telephone:  (301)  443-4627. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  to  the  committee 
may  noti^  the  contact  person  listed  on  this 
notice  at  least  5  days  in  advance  of  the 
meeting.  Interested  individuals  and 
representatives  of  organizations  may  submit 
a  letter  of  intent,  a  brief  description  of  the 
organization  represented,  and  a  short 
description  of  the  oral  presentation. 
Presentations  may  be  limited  to  5  minutes; 
both  printed  and  electronic  copies  are 
requested  for  the  record.  In  addition,  any 
interested  person  may  file  written  comments 
with  the  committee  by  forwarding  his/her 
statement  to  the  contact  person  listed  on  this 
notice.  The  statement  should  include  the 
name,  address,  telephone  number  and,  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the  NIMH 
homepage  at  <http://www.nimh/nih/gov/ 
events/interagencyautism.cfm>. 

Dated:  October  30,  2001.      | 
YTonne  Maddox, 

Acting  Deputy  Director,  National  Institutes 
ofHealth. 
(FR  Doc.  01-27752  Filed  11-5-01;  8:45  am) 

HUJNG  CODE  414»-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Nationai  Instltutss  of  Health 

National  Instltuta  on  Aging;  Notice  61 
wiOMQ  meeiings 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Dofe:  November  4-5,  2001. 

rime;  5  p.m.  to  8  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  At  University 
Center,  100  Lytton  Avenue,  Pittsburgh,  PA 
15213. 

Contact  Person:  William  A.  Kachadorian, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  November  5-6,  2001. 

Time:  7  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20892. 

Contact  Person:  Ramesh  Vemuri,  Health 
Scientific  Adminstrator,  Office  of  Scientific 
Review,  National  Institute  on  Aging,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue.  Suite  2C212.  Bethesda,  MD  20892, 
(301)  496-9666 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  November  27-28.  2001. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Empress  Hotel,  7766  Fay  Avenue, 
LaJoUa,  CA  92037. 

Contact  Person:  lames  P.  Harwood,  Deputy 
Chief,  Scientific  Review  Office,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212.  Bethesda.  MD  20892,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Reactive 
Oxygen  Species;  Stress  and  Damage  in  Old 
Muscle. 

Date:  November  28-29,  2001. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott,  3205 
Boardwalk  St.,  Ann  Arbor,  MI  48109-2007. 

Contact  Person:  Alicja  L.  Markowska, 
Scientific  Review  Office,  Gateway  Building/ 
Suite  2C212,  7201  Wisconsin  Avenue, 
Bethesda,  MD  20817. 

Name  of  Committee:  National  Institute  on 
Aging  Sp)ecial  Emphasis  Panel. 

Date:  December  3-4,  2001. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Inntowner  the  Best  Western,  2424 
University  Ave.,  Madison,  WI 53705. 

Contact  Person:  Louise  L.  Hsu,  Scientific 
Review  Administrator,  The  Bethesda 


Gateway  Building,  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda.  MD  20892,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  December  3.  2001. 

Time:  12:15  p.m.  to  4:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  Wisconsin  Avenue,  Bethesda. 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Jeffiey  M.  Chemak, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  28,  2001. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc  01-27745  Filed  11-5-01;  8:45  am] 

eaiMG  CODE  4140-01-M  « 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Sf>ecial  Emphasis  Panel. 

Date:  November  19,  2001. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.  5th  Floor. 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand,  Scientist 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  October  30,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-27746  Fiied  11-5-01;  8:45  am] 

BIUJNG  COOe  4140-01-lt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  ChHd  Heallh  and 
Human  Development,  Notice  of  Closed 

MBm  ■(■111  ,■ 

Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cH4)  and  552b(cH6).  Htle  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Pan^l. 

Date:  November  28.  2001. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  Room  5E01, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Jon  M.  Ranhand,  Scientist 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda.  MD 
20892,(301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
histitutes  ofHealth,  HHS). 


Dated:  October  29,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-27747  Filed  11-05-01;  8:45  am] 
HLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nationai  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasions  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  MARC/MBRS  Special  Emphasis  Panel. 

Date:  November  13,  2001. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIGMS.  Office  of  Scientific  Review.  Natcher 
Building.  Room  1AS19.  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Rebecca  H.  Johnson,  Office 
of  Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
ofHealth,  Natcher  Building.  Room  1AS19). 
Bethesda.  MD  20892.  (301)  594-2771, 
johnsonrh@nigms.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposediby  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  Natlbnal 
Institutes  ofHealth,  HHS] 

Dated:  October  28,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  Ql-27748  Filed  11-5-01;  8:45  am) 

8NJJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  HesRh  and 
Human  Development;  Notice  of  Cloeed 
Meeting 

P\irsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Titfe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  November  27,  2001. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd..  DSR  Conf. 
Rm..  Rockville.  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Jon  M.  Ranhand.  Scientist 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03.  Bethesda.  MD 
20892,  (301)  435-6884. 

(Catalogue  of  Federal  E)omestic  Assistant 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS] 

Dated:  October  28.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-27749  Filed  11-5-01:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
Uf^BAN  DEVELOPMENT 

[Docket  No.  FR-4654-44-01] 

Notice  of  Proposed  Information 
Evaluation  Study  of  Rounds  6-8  of 
HUD'S  Leed  Hatard  Control  Grant 
Program 

agency:  Office  of  Healthy  Homes  and 
Lead  Hazard  Control,  HUD. 
ACTION:  Notice. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  January  7, 
2002. 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Nujnber  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  P3206,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  Ashley,  (202)  755-1785  ext.  115 
(this  is  not  a  toll-free  number)  for 
available  docimients  regarding  this 
proposal. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  pubic  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 


information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Evaluation  Study  of 
Rounds  6-8  of  HUD's  Lead  Hazard 
Control  Grant  Program. 

OMB  Control  Number:  To  be  assigned. 

Need  for  the  Information  and 
Proposed  Use:  In  order  to  assist  in 
fulfilling  its  mission  of  eliminating  lead- 
based  paint  hazards  and  other  housing- 
related  threats  to  children's  health  and 
safety  in  low-income  privately-owned 
homes,  HUD's  Office  of  Healthy  Homes 
and  Lead  Hazard  Control  operates  a 
grant  program  for  State  and  local 
governments  to  develop  and  implement 
cost-effective  methods  for  the  inspection 
cuid  reduction  of  lead-based  paint 
hazards  in  private  owner-occupied  and 
rental  housing  for  low  and  moderate 
income  families.  In  Roimds  6-8  (a 
"Round"  refers  to  consecutively 
numbered  annual  grsmt  awards,  starting 
in  fiscal  year  1992)  of  this  Lead  Hazard 
Control  Grant  Program,  HUD  has 
awarded  grants  to  sixty-five  different 
States  and  localities.  The  purpose  of  this 
information  collection  is  to  shidy  the 
effectiveness  of  the  grant  programs  and 
the  lead  hazard  control  treatments 
conducted  with  these  grants.  To  do  this, 
HUD  will  study  selected  housing  units 
within  approximately  ten  grants 
programs  that  received  Round  6-8 
grants.  Researchers  will  collect 
environmental  samples  and  household 
information  before  and  after  lead  hazard 
control  treatments  are  applied  to 


housing  units  that  agree  to  participate  in 
the  study.  The  data  collected  during  this 
project  should  provide  HUD  with  a 
comprehensive  assessment  of  whether 
program  policies  and  procedures, 
treatment  methods,  and  outcomes  have 
changed,  evolved,  or  improved 
significantly  following  the  roimds  1-2 
grant  programs. 

This  information  collection  will 
involve  conducting  brief  on-site 
interviews  of  property  owners  and 
tenants;  brief  interior  and  exterior  visual 
inspections  of  housing  units;  collection 
of  paint,  soil,  and  dust-wipe  samples  for 
lead  analysis;  and  collection  of  vacuum 
dust  samples  for  future  study  on  the 
effectiveness  of  lead  hazard  control 
treatments  to  reduce  the  presence  of 
allergens  and  mold  spores. 
Approximately  five  information 
collection  visits  will  be  made  to 
participating  housing  units  over  a  three 
to  four  year  period.  If  appropriate,  the 
results  of  this  information  collection 
will  be  used  to  improve  existing  HUD 
guidance  for  conducting  safe  and  cost- 
effective  lead  hazard  control  treatments. 

Agency  For  Numbers:  None. 

Members  of  Affected  Public:  Selected 
property  owners  and  residents  of 
housing  units  that  agree  to  participate  in 
the  study  representing  approximately  10 
state,  coimty,  or  city  level  lead  hazard 
control  grant  programs  across  the 
United  States. 

Total  Burden  Estimate  (First  Year): 


Number  of  respondents 

Average 

response 

time 

(hrs.) 

Total 
hours 

600 

6 

3600 

Table  1 .— Calcuuvtion  of  Respondent  Burden  Over  the  Full  Study  Period 


Burden-causir>g  task 

Complete  intomied  consent  foim 

Complete  pre-treatment  interview  

Conduct  risk  assessment  data  collection  .. 

Conduct  clearance  data  collection  

Conduct  post-clearance  data  collection  .... 

Complete  post-treatment  interviews 

Complete  Maintenance  and  Turnover  logs 

Total 


Resident  property  owners 

15  minutes  

15  minutes  

30  minutes  

30  minutes  

60  minutes  x  3 

10  minutes  x  3 

15  minutes  

5.25  hours 


Non-resident  property  owr>ers 

15  minutes  

15  minutes  

10  minutes  x  3 

30  minutes  

1.5  hours 


Tenants 


15  minutes. 
15  minutes. 
30  minutes. 
30  minutes. 
60  minutes  x  3. 
10  minutes  x  3. 
15  minutes. 


5.25  hours. 


Avemge  Response  Time:  6  hours 
(assuming  50  percent  owner-occupied 
housing  units  at  5.25  hrs.  per  imit; 
rental  housing  will  require  time  of  both 
owner  and  tenant  for  total  of  6.75  hrs. 
per  unit). 

Total  Burden  for  600  units:  3,600 
hours. 


Status  of  the  Proposed  Information 
Collection:  New  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended. 


Dated:  October  29,  2001. 
David  E.  Jacobs, 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 
(FR  Doc.  01-27755  Filed  11-5-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  AvailatHlity  of  the  Draft 
General  Management  Plan/Draft 
Environmental  Impact  Statement  for 
tlie  Little  Rock  Central  High  ScIkjoI 
NatkMial  Historic  Site,  Arkansas 

agency:  National  Park  Service. 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service 
announces  the  availability  of  the  draft 
general  management  plan/draft 
environmental  impact  statement 
(DGMP/E^S)  for  the  Little  Rock  Central 
High  School  National  Historic  Site 
(hereafter  "the  Historic  Site").  This 
notice  also  announces  public  open 
houses  for  the  purpose  of  receiving 
public  comments  on  the  DGMP/DEIS. 

DATES:  There  will  be  a  60  day  public 
review  period  for  comments  on  this 
document.  Comments  on  the  DGMP/ 
DEIS  must  be  received  by  December  26, 
2001,  or  60  days  after  the  Environmental 
Protection  Agency  publishes  its  notice 
of  availability  in  the  Federal  Register, 
whichever  date  is  later.  Public  open 
houses  for  information  about,  or  to  make 
comment  on  the  DGMP/DEIS  will  be 
held  on  November  13,  2001,  in  Little 
Rock,  Arkansas.  Information  about  time 
and  place  will  be  available  by 
contacting  the  park's  visitor  center  at 
501-374-1957. 

ADDRESSES:  Copies  of  the  DCMP/DEIS 
are  available  by  request  by  writing  to 
Little  Rock  Central  High  School 
National  Historic  Site,  2125  Daisy  L. 
Gatson  Bates  Drive,  Little  Rock,  AR 
72202,  by  phone  501-374-1957,  or  by  e- 
mail  CHSC_Visitor_Center@nps.gov. 
The  document  can  be  picked-up  in 
person  at  the  Historic  Site's  visitor 
center,  2125  Daisy  L.  Gatson  Bates 
Drive,  Little  Rock,  AR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Little  Rock  Central 
High  School  National  Historic  Site, 
Federal  Building,  Box  3527,  700  West 
Capitol  Ave.,  Little  Rock,  AR  72201  or 
at  telephone  number  501-324-5683. 
SUPPt.EMENTARY  INFORMATION:  As 
established,  the  Historic  Site  consists  of 
lands  and  interests  therein  comprising 
the  Central  High  School  campus  and 
adjacent  properties  in  Little  Rock, 
Arkansas.  Congress  established  the 
Historic  Site  to  preserve,  protect,  and 
interpret  for  the  benefit,  education,  and 
inspiration  of  present  and  future 
generations,  Central  High  School  and  its 
role  in  the  integration  of  public  schools 
and  the  development  of  the  Civil  Rights 
movement  in  the  United  States. 


The  purpose  of  the  general 
management  plan  is  to  set  forth  the 
basic  management  philosophy  for  the 
Historic  Site  and  to  provide  the 
strategies  for  addressing  issues  and 
achieving  identified  management 
objectives.  The  DGMP/DEIS  describes 
and  analyzes  the  environmental  impacts 
of  a  proposed  action  and  three  action 
alternatives  for  the  future  management 
direction  of  the  Historic  Site.  A  no 
action  alternative  is  also  evaluated. 

Persons  wishing  to  comment  may  do 
so  by  any  one  of  several  methods.  They 
may  attend  the  open  houses  noted 
above.  They  may  mail  comments  to 
Superintendent,  Little  Rock  Central 
High  School  National  Historic  Site, 
Federal  Building,  Box  3527,  700  West 
Capitol  Ave.,  Little  Rock,  AR  72201. 
They  also  may  comment  via  e-mail  to 
dave_fomey@nps.gov  (include  name 
and  return  address  in  the  e-mail 
message).  Finally,  they  may  hand- 
deliver  comments  to  the  Little  Rock 
Central  High  School  National  Historic 
Site  visitor  center  at  2125  Daisy  L. 
Gatson  Bates  Drive,  Little  Rock,  AR 
72201.  The  NPS*  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circiunstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety. 

The  responsible  official  is  Mr. 
William  Schenk,  Midwest  Regional 
.,  Director,  National  Park  Service. 

Dated:  August  7.  2001. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
(FR  Doc.  01-27760  Filed  11-5-01;  8:45  am) 
HLUNO  CODE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

NotkM  Of  Availability;  Record  of 
Decision,  New  Bedford  Whaling 
Nattonal  Historic  Park 

AGENCY:  National  Park  Service,  Interior. 
action:  The  National  Park  Service 
announces  the  availability  of  the  Record 
of  Decision  of  the  final  impact  statement 
for  the  New  Bedford  Whaling  National 
Historical  Park  General  Management 
Plan. 

SUMMARY:  The  National  Park  Service  has 
prepared  the  Record  of  Decision  of  the 
Final  Environmental  Impact  Statement 
for  the  New  BedfordWhaling  National 
Historical  Park  General  Management 
Plan  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and  ' 
the  regulations  promulgated  by  the 
Council  on  Environmental  Quality  at  40 
CFR  1505.2.  A  Record  of  Decision  is  a 
concise  statement  of  the  decision  made, 
the  basis  for  the  decision,  and  the 
background  of  the  project,  including  the 
decision  making  process,  other 
alternatives  considered,  and  public 
involvement.  Concurrent  with  adopting 
this  Record  of  Decision  on  the  Final 
Environmental  Impact  Statement,  New 
Bedford  Whaling  National  Historical 
Park  General  Management  Plan  is 
approved. 

"The  National  Park  Service  began 
planning  for  the  management  of  New 
Bedford  Whaling  National  Historical 
Park  in  1997.  The  National  Park  Service 
presented  and  evaluated  three 
management  scenarios  (the  Proposed 
Management  Option  and  2  Alternatives) 
in  a  Draft  General  Management  Plan/ 
Draft  Environmental  Impact  Statement. 
The  draft  plan  underwent  sixty  days  of 
public  and  interagency  review.  After 
considering  public  and  agency 
comment,  the  National  Park  Service 
produced  the  Final  Environmental 
Impact  Statement,  which  was  available 
to  the  public  for  thirty  days  beginning 
on  July  2,  2001.  The  National  Park 
Service  took  no  action  for  the  thirty-day 
period  of  public  availability,  after  which 
time  the  Park  Service  prepared  the 
Record  of  Decision,  selecting  the 
Proposed  Management  Option  as  the 
final  plan.  In  the  selected  option  the 
National  Park  Service  would  share 
responsibility  with  its  partners  for 
protecting  the  park's  historic  resources 
and  offering  effective  programming  to 
the  visiting  public.  The  National  Park 
Service  would  bring  the  story  of  New 
Bedford  and  American  whaling  to  a 
national  audience.  Public  education, 
interpretation,  research,  and  technical 
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training  aimed  at  generating 
understanding  and  fostering  greater 
resource  stewardship  would  be 
emphasized  through  National  Park 
Service  activities.  Under  this 
management  option,  the  National  Park 
Service's  role  and  responsibilities 
would  be  expanded  with  regards  to 
historic  preservation  and  universal 
access.  The  Record  of  Decision  is  now 
approved  and  available  to  the  public. 

ATailabilitjr:  Copies  of  the  Record  of 
Decision  are  available  at  New  Bedford 
Whaling  National  Historical  Park,  33 
William  Street,  New  Bedford, 
Massachusetts.  For  further  information, 
please  contact  the  Superintendent,  New 
Bedford  Whaling  National  Historical 
Park,  33  William  Street,  New  Bedford, 
Massachusetts  02740;  voice  at  (508) 
996-4469:  fax  at  (508)  994-8922. 

Dated:  September  14,  2001. 
Chrysandra  Walter, 

Deputy  Director,  Northeast  Hegion. 

[FR  Doc.  01-27758  Filed  11-5-jOl;  8:45  am) 

MLUNG  CODE  4310-7D-M 


DEPARTMENT  OF  THE  INTERIOR 
NatkNWi  Park  Service 


General  Management  Plana,  Draft 
Environreental  Impact  Statements, 
Sunset  Crater  Volcano,  Walnut 
Canyon,  and  Wupatki  National 
MoiHiments,  Arizona 

agency:  National  Park  Service, 
Department  of  the  Interior. 
action:  Availability  of  draft 
environmental  impact  statements  and 
general  management  plans  for  Simset 
Crater  Volcano,  Walnut  Canyon,  and 
Wupatki  National  Monuments. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  draft 
Environmental  Impact  Statements  and 
General  Management  Plans  (DEIS/GMP) 
for  Sunset  Crater  Volcano,  Walnut 
Canyon,  and  Wupatki  National 
Monuments,  Arizona. 
DATES:  The  DQS/GMPs  will  remain 
available  for  public  review  on  or  after 
January  7,  2002.  No  public  meetings  are 
scheduled  at  this  time. 
COMMENTS:  If  you  wish  to  comment,  you 
may  submit  your  comments  by  any  one 
of  several  methods.  You  may  mail 
comments  to  Superintendent,  Flagstaff 
Area  National  Monuments,  6400  N. 
Hwy  89,  Flagstaff,  Arizona  80004.  You 
may  also  comment  via  the  Internet  to 
FLAG_GMPS@nps.gov.  Please  submit 
Internet  comments  either  as  an  ASCII 
file  avoiding  the  use  of  special 


characters  and  any  form  of  encryption, 
as  a  Microsoft  Word  file,  or  as  a  Word 
Perfect  file.  Please  also  include  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  by  calling  Christine 
Maylath  at  303-969-2851.  Finally,  you 
may  hand-deliver  comments  to 
Intermoimtain  Support  Office-Denver, 
12795  W.  Alameda  Parkway,  Lakewood, 
CO  (room  20)  or  to  the  park  address 
above.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominendy  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  pubUc  inspection  in  their  entirety. 
ADDRESSES:  Copies  of  the  DEIS/GMP  are 
available  from  the  Superintendent, 
Flagstaff  Area  National  Monimients, 
6400  N.  Highway  89,  Flagstaff,  Arizona. 
Public  reading  copies  of  the  DEIS/GMP 
will  be  available  for  review  at  the 
following  locations: 
Office  of  the  Superintendent,  Flagstaff 
Area  National  Moniunents,  6400  N. 
Hwy  89,  Flagstaff,  Arizona  80004, 
Telephone:  928-526-1157 
Planning  and  Environmental  Quality, 
Intermoimtain  Support  Office — 
Denver,  National  Park  Service,  12795 
W.  Alameda  Parkway,  Lakewood,  CO 
80228,  Telephone:  (303)  969-2851 
Office  of  Pubhc  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  NW.,  Washington,  DC 
•      20240,  Telephone:  (202)  208-6843 
SUPPLEMENTARY  INR}RMAT10N:  These 
general  management  plans  will  guide 
the  management  of  the  Sunset  Crater 
Volcano,  Walnut  Canyon,  and  Wupatki 
National  Monuments  for  the  next  10  to 
15  years.  The  Sunset  Crater  Volcano 
DEIS/GMP  considers  four  alternatives — 
a  no-action  and  three  action 
alternatives,  including  the  NPS 
preferred  alternative.  The  preferred 
alternative  would  provide  increased 
educational  opportunities  and  diverse 
experiences  both  within  and  outside  of 
park  boundaries.  The  park  would  be 


viewed  as  a  destination  for  education 
and  learning.  Partnerships  with  the  U.S. 
Forest  Service,  affiliated  tribes,  and 
educational  institutions  would  provide 
interpretation  and  more  consistent 
management  of  sites  and  features 
outside  the  park  that  are  primary  to  the 
park's  purpose.  Boundaries  would  be 
adjusted  for  ease  of  management  and  to 
better  protect  geologic  features.  Most 
existing  uses  would  continue.  The  park 
would  remain  day-use  only,  with  24- 
hour  access  on  FR545,  and  visitor  use 
would  be  spread  throughout  more 
resources.  A  new  multiagency  visitor 
center  would  be  built  near  US89  to 
serve  as  the  primary  location  to  orient 
and  serve  visitors,  and  the  existing 
visitor  center  would  be  adapted  for  use 
as  an  education  center. 

Three  alternatives  were  considered  in 
the  Walnut  Canyon  DEIS/GMP— a  no- 
action  and  two  action  alternatives, 
including  the  NPS  preferred  alternative. 
The  preferred  alternative  wo\ild 
preserve  untrailed  expanses, 
unfragmented  natiu°al  systems,  and 
relatively  pristine  conditions 
throughout  much  of  the  park.  It  would 
protect  Walnut  Canyon  as  a  critical 
wildlife  corridor.  Visitation  would  be 
managed  with  the  goal  of  providing 
quality  learning  opportunities  in  an 
intimate  atmosphere  while  maintaining 
the  health  of  the  canyon  ecosystem.  The 
natural  soimdscape  and  tranquil  setting 
of  the  canyon  would  be  enhanced 
through  strategic  placement  of  fecilities. 
The  park  would  remain  day-use  only, 
with  recreational  uses  of  the  western 
end  prohibited.  Efforts  would  be  made 
to  provide  a  broader  range  of 
educational  offerings,  and  a  greater 
number  of  archeological  sites  would  be 
available  for  visitation. 

The  Wupatki  DEIS/GMP  considers 
five  alternatives — a  no-action  and  four 
action  alternatives,  including  the  NPS 
preferred  alternative.  The  preferred 
alternative  would  include  significant    . 
resources  and  landscapes  north  of  the 
park  within  park  boimdaries,  retain 
existing  motorized  sightseeing,  focus  on 
existing  major  visitor  use  areas,  provide 
visitor  orientation  at  the  existing  visitor 
center  and  at  a  new  contact  station  at 
the  north  entrance,  and  diversify  visitor 
experiences  via  new  trails,  new 
interpretive  media  and  activities,  and 
guided  hikes  to  some  cultural  sites. 

All  three  environmental  impact 
statements  assess  impacts  to 
archeological  resources;  historic 
character  of  the  built  environment;  long- 
term  integrity  of  ethnographic  resources, 
natural  systems  and  processes,  and 
geological  resources;  threatened, 
endangered,  and  sensitive  species; 
visitors'  ability  to  experience  park 
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resources;  park  neighbors,  local,  state, 
and  tribal  land  management  plans  and 
land/resource  managing  agencies;  and 
operational  efficiency. 
FOR  FURTHER  INFORMATION:  Contact 
Superintendent,  Flagstaff  Area  National 
Moniunents  at  the  above  address  and 
telephone  number. 

Dated:  August  30,  2001. 
Michael  Sunder, 

Acting  Director,  Intermountain  Region, 
National  Park  Sendee. 
[FR  Doc.  01-27761  Filed  11-5-01;  8:45  am] 
BIUJNG  CODE  4310-71>-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

General  Management  Plan,  Final 
Envkonmental  Impact  Statement, 
Waahlta  Battlefield  National  Hialoric 
Site,  OK 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Availability  of  final 
environmental  impact  statement  and 
General  Management  Plan  for  Washita 
Battlefield  National  Historic  Site. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  final 
Environmental  Impact  Statement  and 
General  Management  Plan  (FEIS/GMP) 
for  Washita  Ba^efield  National  Historic 
Site,  Oklahoma. 

DATES:  The  FEIS/GMP  was  on  public 
review  from  February  15,  2001  through 
April  20,  2001.  Responses  to  public 
comment  are  addressed  in  the  FEIS/ 
GMP.  A  30-day  no-action  period  will 
follow  the  Environmental  Protection 
Agency's  Notice  of  Availability  of  the 
FEIS/GMP. 

ADDRESSES:  Copies  of  the  FEIS/GMFare 
available  from  the  Superintendent, 
Washita  Battlefield  National  Historic 
Site,  Oklahoma,  426  E.  Broadway, 
Cheyenne,  OK  73628.  Public  reading 
copies  of  the  FEIS/GMP  will  be 
available  for  r^riew  at  the  following 
locations: 

Office  of  the  Superintendent,  426  E. 
Broadway,  Cheyenne,  OK  73628, 
Telephone:  580-487-2742 
Planning  and  Environmental  Quality, 
Intermountain  Support  Office — 
Denver,  National  Park  Service,  12795 
W.  Alameda  Parkway,  Lakewood,  CO 
80228,  Telephone:  (303)  969-2851 
Office  of  Public  Affairs,  National  Park 
Service,  Department  of  Interior,  18th 
and  C  Streets  NW.,  Washington.  DC 
20240.  Telephone:  (202)  208-6843 


Planning  and  Environmental  Quality. 
Intermoimtain  Support  Office — 
Denver,  National  Park  Service,  PO 
Box  25287,  Denver,  CO  80225-0287 
StJPPI.EMENTARY  INFORMATION:  The  FEIS/ 
GMP  analyzes  three  alternatives  to 
manage  the  park  and  balance  visitor  use 
and  resource  protection.  Under  the 
preferred  alternative  visitors  would 
have  opportiuiities  to  participate  in  a 
variety  of  activities.  The  major  action  of 
the  alternative  would  be  to  locate  the 
visitor/administrative  facility  ofEsite  at 
the  U.S.  Forest  Service  site.  Alternative 
A  would  provide  visitors  with  offsite 
learning  opportunities,  while  preserving 
the  reflective  mood  at  the  site.  Under 
Alternative  B  visitors  would  be 
provided  with  onsite  learning 
opportimities  through  integration  of  the 
visitor  facilities  with  the  historic  scene. 
The  FEIS/GMP  in  particular  evaluates 
the  environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  cultural  resources, 
natural  resources,  visitor  use,  and  the 
socioeconomic  enviroiunent. 
FOR  FURTHER  MFORMATKM:  Contact 
Superintendent,  Washita  BatUefield 
National  Historic  Site,  at  the  above 
address  and  telephone  number. 

Dated:  August  29.  2001. 
Michael  D.  Synder, 

Director,  Intermountain  Region,  National 
Park  Senrice. 

[FR  Doc.  01-27759  Filed  11-5-01;  8:45  am] 
■LUNO  coot  4l10-7»# 


DEPAfmiENT  OF  THE  nCTBtlOR 


Ci^  Cod  NMIonai  Saaahora  South 
iffeanaei,  Mrki  <ia|ie  mm  NBuonai 
Seaahofa  Advlao^  Commiaalon  TWo 
Hundred  Thirty  FHVi  Meeting;  NoUce  of 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  December  7,  2001. 

The  Commission  was  reestablished 
pursuant  to  PubUc  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters.  Marconi 


Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 

meeting  (June  8,  2001) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees 
Dune  Shacks 
Nickerson  Fellowship 

5.  Superintendent's  Report 
Highlands  Center 
Siunmer  ShutUes 
Beach  Closings 

PWC  Issue 

Zoning  Standards 

40th  Anniversary 

USGS  Water  Stiidy 

Fire  Science  and  Prescribed  Burning 

News  from  Washington 

6.  Old  Business 

7.  New  Business 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 

Dated:  October  10,  2001. 
Maria  Biulu, 
Superintendent. 
[FR  Doc.  01-27744  Filed  11-5-01: 8.45  am) 

■UMa  COK  4I1»-7»-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-01-0301 

MeeHnga;  Sunshine  Act 

AGBICY  HOUNNG  THE  MEETMQ:  United 

States  International  Trade  Commission. 

TME  AND  DATE:  December  7,  2001  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  TA-201-73  (Steel)(Remedy 

Phase) — briefing  and  vote.  (The 
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Commission  is  currently  scheduled 
to  transmit  its  recommendations  to 
the  President  on  December  19, 
2001.) 
5.  Outstanding  action  jackets: 
(1.)  Document  No.  EC-OI-OIB: 
Approval  of  final  report  in  Inv.  No. 
332-415  (U.S.  Trade  and 
Investment  with  Sub-Saharan 
Africa). 
(2.)  Document  No.  GC-01-137: 
Concerning  Inv.  Nos.  731-TA-828 
(Final)  (Bulk  Acetylsalicylic  Acid 
(Aspirin)  from  China);  731-TA-851 
(Final)  (Synthetic  Indigo  from  the 
People's  Republic  of  China);  and 
731-TA-703  and  705  (Review) 
(Furfuryl  Alcohol  from  China  and 
Thailand). 
(3.)  Document  No.  GC-01-141: 
Concerning  Inv.  No.  337-TA-431 
(Certain  Semiconductor  Chips  with 
Minimized  Chip  Package  Size  and 
Products  Containing  Same). 
(4.)  Document  No.  GC-01-144: 
Concerning  Inv.  No.  337-TA-447 
(Certain  Aerospace  Rivets  and 
Products  Containing  Same). 
(5.)  Document  No.  II>-01-034: 
Approval  of  monitoring  reports  in 
Inv.  Nos.  332-350  (Monitoring  of 
U.S.  Imports  of  Tomatoes)  and  332- 
351  (Monitoring  of  U.S.  Imports  of  • 
Peppers). 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  November  1.  2001. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-27784  Filed  11-2-01;  3:17  ami 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary       l 

Submission  for  0MB  review;  comment 
request  , 

October  24,  2001.  ' 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
^  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693^129  or  E-Mail:  King- 
Danin@dol.gov. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  725  1 7th 
Street.  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Adininistration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Internal  Fraud  Activities. 

OMB  Number:  1205-0187. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

frequency:  Aimually. 

Type  of  Response:  Reporting. 
^  Number  of  Respondents:  53. 

Number  of  Annual  Responses:  53. 

Estimated  Time  Per  Respondent:  3 
hoiu-s. 

Total  Burden  Hours:  159. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  form  ETA-9000  is 
the  data  collection  instrument  used  for 
identifying  activities  involving  fi^ud 
and  assessing  fraud  prevention 
effectiveness  of  State  Employment 
Security  Agencies  (SESA).  Resulting 
analysis  is  communicated  to  the  SESA 
to  enhance  management  efforts  in 
controlling  fraud. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

|FR  Doc.  01-27807  Filed  11-5-01;  8:45  am] 

BILLING  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  review;  Comment 
Request 

October  30,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Darrin  King  on  (202)  693-4129  or  E- 
mail:  King-Darrin@dol.gov. 

Conmients  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Stuart  Shapiro,  OMB  Desk  Officer 
for  OSHA,  Office  of  Management  and 
Budget,  725  17th  Street,  Room  10235* 
Washington,  DC  20503  ((202)  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  tne  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other  - 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency.  Occupational  Safety  and 
Health  Administration  (OSHA). 

Type  of  Review.  Extension  of  a 
currently  approved  collection. 

Title:  Underground  Construction 
Standard. 

OMB  Number.  1218-0067. 

Affected  Public  Business  or  other  for- 
profit. 

Frequency.  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Number  of  Respondents:  323. 

Total  Annualized  Capital/Startup 
Costs:  $0. 
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Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S117 ,000. 


Requirement 


Numt>er  of  an- 
nual re- 
sponses 


Average  re- 
sponse time 
[hours] 


Estimated  t>ur- 
den  hours 


Posting  Warning  Signs  and  Notices 

Certifying  Inspection  Records  for  Hoists  ^.. 


1,132 
323 


oe 


91 
323 


RecordiiMping  for  AirOuaiity  Tests— 8lg-Bora  Proiects 


Continuous-Monitor  Records  .... 
Simultaneous-Monitor  Records 
Serial-Monitor  Records 


120 

638 

1,875 


Rscordfcseping  for  Ak-QuaHty  Tests— Small-  arxJ  Medium-Bora  Projects,  Projects  wttti  Convantionally-Borad  Tunnels 


Continuous-Monitor  Records  .... 
Simultaneous-Monitor  Records 
Serial-Monitor  Records 


43.250 
108,125 
108,125 


.008 
.017 
.05 


346 
1.838 
5.406 


Racordkaaping  for  Alr-€kiality  Tests— SmaH-  snd  Madium-Bora  Proiacts,  Profacts  That  Bora  wHh  Microtunnallng  Equipment 


Continuous-Monitor  Records  .... 
Simultaneous-Monitor  Records 
Serial-Monftor  Records 


21,750 
21,750 
21.750 


.008 
.017 
.05 


174 

368 

1.088 


Racordkaaping  for  AirChiality  Tests— Gassy  Proiads 


Continuous-MonHor  Records 


27.000 


.008 


216 


Racordkaaping  for  Ak-Quality  Tests    Monitor  Calibration 


Continuous-Monitor  Measurements 

Serial-  or  simultaneous-Monitor  Measurements 

Maintaining  Check— In/Check-Out  Procedures  . 

Total: 


107,000 

.17 

18.190 

334,750 

.08 

26.780 

323 

.03 

10 

885.278 

57.464 

Description:  29  CFR  1926.800  requires 
underground  construction  employers  to 
certify  hoist  inspections':  post  various 
warning  signs;  and  keep  a  record  of  air 
test  results  to  identify  decreasing 
oxygen  levels  or  potentially  hazardous 
concentrations  of  air  contaminants  in 
order  to  take  corrective  action  prior  to 
attaining  hazardous  conditicms. 


Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Steel  Erection— Subpart  R,  29 
CFR  part  1926.750  through  1926.761. 

OMB  Number.  1218-0241. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  and  State. 
Local  or  Tribal  Government. 


Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Hiiid-party  disclosure. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 


Requirement 


Numt)erof 
projects 


Frequency  per 
project 


Responses 


Average  re- 
sponse time 
[txxirs) 


Estimated  bur- 
den hours 


1926.752(aM1)  

1926.752.(a)(2)  

1926.755(b)(1)  

1926.753(CM5) 

1926.753(e)(2)  

1926.754(c)(3) 

1926.757(a)(4)  

1926.757(a)(7)  

1926.757(a)(9)  &  1926.758  (g)  

1926.757(e)(4)(l)  

1926.760(e)  &  (eKI)  

1926.761  

Paragraph  (c)(4)(iii)  of  Appendix  G 
Total:  


14.551 

6.860 

3.534 

17.129 

2.061 

0 

856 

856 

1.713 

343 

19.748 

0 

0 

67.651 


3 
1 
1 
10 
2 
0 
1 
1 
1 
1 
1 
0 
0 


43,653 

6.860 

3,534 

171.290 

4.122 

0 

856 

856 

1.713 

343 

19.748 

0 

0 

252,975 


.083333 
083333 

3 
083333 
083333 

0 
083333 
083333 

0.5 
.083333 
.016666 

0 

0 


3.638 

572 

10.602 

14.274 

343 

0 

71 

71 

857 

29 

329 

0 

0 

30,786 
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Description:  Subpart  R,  29  CFR  Part 
1926.750  through  1926.761.  requires 
notification  to  designated  parties, 
especially  steel  erectors,  that  building 
materials  components,  steel  structures 
and  fall-protection  equipments  are  safe 
for  specific  uses  and  ensure  that 
employees  exposed  to  fall  hazards 
receive  specific  training  in  the 
recognition  and  control  of  fall  hazards. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-27808  Filed  11-5-01;  8:45  am) 

BtLUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration  ' 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  heciring,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  16,  2001. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
16,2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Dated:  Signed  at  Washington,  £)C  this  9th 
day  of  October,  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Appendix.— Petitions  Instituted  on  10/09/2001 


TA-W 


Subject  firm  (petitioners) 


Location 

Date  of 
petition 

Lancaster,  PA  

09/28/2001 

San  Fernando,  CA  

09/17/2001 

Chicago,  IL  

07/10/2001 

Shippenville,  PA 

09/10/2001 

Carlen/ille,  GA 

09/18/2001 

Fall  River,  MA  

09/17/2001 

Carlsbad,  CA 

09/18/2001 

San  Jose,  CA 

09/18/2001 

El  Paso,  TX  

09/21/2001 

Portage.  Wl  

09/14/2001 

Vista,  CA  

09/26/2001 

Clackamas,  OR 

09/12/2001 

Cypress,  CA 

09/20/2001 

El  Paso,  TX  

09/18/2001 

Gastonia,  NC  

09/20/2001 

New  York,  NY  

09/08/2001 

W.  Haileton.  PA  

09/18/2001 

St.  Marys,  PA  

09/20/2001 

Weyauwega.  Wl  

09/19/2001 

Townville,  PA  

09/18/2001 

Chesterton,  IN  

09/12)^001 

Pickens.  SC  

09/20/2001 

Harmonstxjrg,  PA  

09/27/2001 

Hickory,  NC  

09/20/2001 

Kings  Mountain,  NC  .... 

09/17/2001 

Erie.  PA  

09/27/2001 

Rensselaer,  NY 

09/25/2001 

Cookeville,  TN 

09/18/2001 

Rochester,  NY 

09/27/2001 

Belleville.  NJ 

09/26/2001 

Watertown,  CT  

09/26/2001 

Syracuse,  NY  

09/26/2001 

Brownsville,  OR 

09/22/2001 

West  Hazleton,  PA 

09/28/2001 

Philadelphia,  PA 

09/01/2001 

Gretna,  VA  

09/24/2001 

Comdenton,  MO 

08/08/2001 

Chillicothe,  OH 

09/26/2001 

Fountain  Inn,  SC  

09/24/2001 

Carlisle,  PA  

09/24/2001 

Wheeling,  WV  

09/26/2001 

Product(s) 


40,155 

40.156 

40.157 

40.158 

40,159 

40,160 

40.161 

40,162 

40,163 

40,164 

40,165 

40,166 

40.167 

40,168 

40,169 

40.170 

40,171 

40.172 

40,173 

40,174 

40.175 

40,176 

40,177 

40,178 

40,179 

40,180 

40,181 

40.182 

40.183 

40.184 

40.185 

40.186 

40.187 

40,188 

40.189 

40.190 

40,191 

40,192 

40.193 

40,194 

40,195 


Burle  Industries  (Co.)  

Jem  Sportwear  (Wkrs)  

Steel  (The)  Company  (Wkrs)  

Temple  Inland  Forest  (Co.)  

Mirelle  Manufacturing  (Co.)  

Crystal  Manufacturing  (UNITE)  

JVC  Digital  Image  Tech.  (Wkrs)  

Coraza  (Computer  Cabinet)  (Wkrs) 

Acu  Crimp,  Inc.  (Co.)  

Rayovac  Corporation  (Wkrs) 

Fujikura  Composite  (Wkrs) 

Security  Chain  Mfg.  (Wkrs)  

Anterican  MagnetKS  (Wkrs)  

Stitches,  Inc  (Co.) 

Curtain  and  Drapery  (Wkrs)  

Anrierex  Mens  Group  (Wkrs)  

Herman  Schwat)e,  Inc.  (Wkrs)  

SGL  Carbon  Corp  (lUE) 

Benson  Corp.  (Wkrs) 

Diamond  Tool  and  Die  (Co.) 

Bethlehem  Steel  Corp  (Co.) 

OWT  Industries  (Wkrs) 

Autoforge.  Inc.  (Wkrs)  

Coming  Cat)le  Systems  (Wkrs) 

Ruppe  Hosiery.  Inc.  (Co.)  

Skinner  Engine  Co.  (Co.)  

BASF  Corporation  (Co.)  

Aquatech,  Inc.  (Co.)  

Optk:al  Coating  (Wkrs)  

Parker  Hannifin  Corp.  (Wkrs) 

Northrop  Grumman  (Co.)  

B.G.  Sulzle.  Inc  (Wkrs) 

Advanced  Wood  Resources  (Wkrs) 

GFC  Foam  LLC  (USWA)  

Philadelphia  Glass  (Wkrs) 

EM  Solutions  (Wkrs)  

Speedline  Technologies  (Wkrs)  

Campolast  Acurtab  (Wkrs)  

Wilson  Sporting  Goods  (Wkrs)  ...... 

Tyco  Electronk:s  (Wkrs)  '.... 

Wanwood  Tool  Co.  (Wkrs) 


Specialized  Electron  Tut>es. 

Children's  and  Adult  /\pparel. 

Pickled  Coils  and  Cold  Roll  Steel. 

Wood. 

English  Riding  Apparel. 

Dresses,  Suits  and  Blouses. 

Cinema  Screen  Large  Projections. 

NC  Machines,  Hardware,  Welders. 

Tooling  for  Applk:ator  Dies. 

Lithium  Batteries. 

Graphite  Golf  Club  Shafts. 

Cable  Chain  Products. 

Card  Readers  for  Printers. 

Industrial  Clohing. 

Hon>e  Furnishings. 

Men's  Outerwear. 

Die  Cutting  Machinery. 

Graphite. 

Metal  Juvenile  Crib  Springs. 

Machine  Parts  and  Spare  Tooling. 

Steel  Plate,  Hot,  Cold  Rolled  Sheets. 

Electric  Power  Tools. 

Forgings. 

Fiber  Cable. 

Socks. 

Rubber  Batch  Mixers. 

Dyestuffs. 

Commercial  Laundry. 

Coated  Lenses. 

Gas  Valves. 

Electronic  Connectors. 

Surgical  Needles. 

Composite  Sub-Flooring. 

Foam. 

Decorative  Bent  Glass. 

Metal  Chassis  Enclosures. 

Soldering  arKJ  Cleaning  Machines. 

Fiberglass  Truck  Parts. 

Tennis  Balls — Tournaments. 

Plating  Electrical  Connectors. 

Forged  Hand  Tools. 
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Appendix. — Petitions  Instituted  on  10/09/2001— Continued 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
petition 

Product(s) 

40,196  .... 

Motorola  (Co.)  

Suwanee,  GA 

08/13/2001 

Radkis. 

[FR  Doc.  01-27803  Filed  11-5-01;  8:45  am] 

BtLUNO  CODE  4810-aO-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.908] 

Electronic  Circuits  and  Design  Co., 
Sebring,  OH;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Electronic  Circuits  and  Design  Co., 
Sebring,  Ohio.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-38,  908;  Electronic  Circuits  and 
Design  Co.,  Sebring,  OH  [October  26, 
2001] 

Signed  at  Washington,  DC  this  30th  day  of 
October,  2001. 
Edward  A.  TomcJiick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-27806  Filed  11-5-01;  8:45  am] 

BILLING  CODE  4S1ft-3fr-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,049] 

Emerson  Electric  Co.,  Daniel 
Measurement  and  Control,  Inc., 
Statesboro,  Georgia;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  17,  2001,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Emerson  Electric  Company,  Daniel 
Measurement  and  Control,  Inc., 
Statesboro,  Georgia. 


The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  piupose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  22nd  day  of 
October,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  01-27797  Filed  11-5-01;  8:45  am) 
■LLMG  cooe  4S1»-aO-ll 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,814] 

Hager  Hinge  Companies,  Consumer 
Division,  Oxford,  AL;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Hager  Hinge  Companies,  Consumer 
Division,  Oxford,  Alabama.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-38,814:  Hager  Hinge  Companies, 

Consumer  Division,  Oxford.  AL  [October 
26,  2001) 

Signed  at  Washington,  DC  this  30th  day  of 
October,  2001. 

Edward  E.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-27805  Filed  11-5-01;  8:45  am] 

BILLING  C006  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  16,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
16.  2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-531 1 ,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  D.C.  this  28lh  day 
of  September.  2001. 
Edward  A.  Tomchick, 
Director.  Divisiun  of  Trade  Adjustment 
Assistance. 
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Appendix.— Petitions  Instituted  On  09/28/2001 


TA-W 


Subject  firm  (petitioners) 


Location 

Date  of 
petition 

Verona.  PA 

09rt)7/2001 

Sturgis,  Ml  

09/07/2001 

Mt.  Holly,  NC 

09/1 1/2001 

Litchfield,  MN  

09/11/2001 

Fountain  Inn,  SC  

09/14/2001 

Richmond,  KY  

09/17/2001 

West  Chicago,  IL  

09/18/2001 

Kings  Mountain,  NC  .... 

09/17/2001 

Sanford,  NC  

09/19/2001 

Concord,  NC  

09/19/2001 

New  Yori<,  NY  

09/10/2001 

Spartanburg,  SC  

09/05/2001 

Longmount,  CO 

09/06/2001 

Sanford,  ME  

09/17/2001 

New  York,  NY  

09/17/2001 

El  Paso,  TX  

09/12/2001 

Haw  River,  NC  

09/17/2001 

Coeur  d'Alene,  ID  

09/15/2001 

Milwaukee,  Wl 

09/17/2001 

Winsted,  CT  

09/13/2001 

Freeman,  SD 

09/17/2001 

Anchorage,  AK  

09/14/2001 

Eufaula,  AL  

09/14/2001 

Gladstone,  Ml 

09/17/2001 

Spartanburg,  SC  

09/11/2001 

New  York,  NY  

09/14/2001 

Blackshear,  GA  

09/14/2001 

Shawano,  Wl 

08/24/2001 

New  York.  NY  

09/05/2001 

Carson,  CA  

08/28/2001 

McKinney,  TX 

09/11/2001 

Columbus,  MS  

09/12/2001 

Mount  Airy,  NC 

09/13/2001 

Skyland,  NC  

09/13/2001 

Charlotte,  NC  

09/101^2001 

Ohio  City.  OH 

09/05('2001 

Fond  du  Lac.  WJ  

09/10/2001 

Dilkjn,  SC  

09/10/2001 

SuHivan,  MO 

09/14/2001 

Whitemire.  SC  

09/14/2001 

Scottsboro.  AL  

09/11/2001 

Cabteskill.  NY 

09/21/2001 

Shelby.  NC 

09A)4/2001 

Cortland.  OH  

09/01/2001 

Mt.  SWney.  VA  

08/27/2001 

Yadkinville.  NC 

09/12/2001 

Salem.  OH  

09/18^001 

Cairo.  IL  

09/20/2001 

Robinson.  IL 

09/09/2001 

Product(s) 


40.106 
40.107 
40.108 
40,109 
40.110 
40,111 
40.112 
40,113 
40,114 
40,115 
40,116 
40,117 
40,118 
40.119 
40.120 
40.121 
40.122 
40.123 
40.124 
40.125 
40,126 
40.127 
40.128 
40,129 
40,130 
40.131 
40.132 
40.133 
40.134 
40.135 
40.136 
40.137 
40.138 
40.139 
40.140 
40.141 
40.142 
40.142 
40.144 
40.145 
40.146 
40.147 
40,148 
40,149 
40,150 
40.151 
40.152 
40,153 
40.154 


Haskell— Senator  Int'l  (Wrks)  

Continental  Accessories  (Wrks)  

American  and  Efird,  Inc.  (Co.)  

Innovex,  Inc  (Wrks)  

I  Delta  Woodside  Industries  (Co.) 

CMS  Hartzell  (Wrks)  

Loparex,  Inc  (Co.)  

Kings  Mountain  Hosiery  (Co.)  

Phoenix  Apparel  Resources  (Co.)  

Sunrise  Apparel,  Inc.  (Co.) 

Metro  Fabrics,  Inc.  (Wrks) 

Drake  Extrusion  (Wrks)  

Displaytech,  Inc.  (Wrt<s)  

Tennford  Weaving  (Wrks)  

Guardian  Life  Insurance  (Writs) 

Connolly  North  America  (Co.) 

Texfi  Industries  (Co.) 

Crown  Pacific  Limited  (Wrks) 

Krones,  Inc.  (Wrks)  

Arrow/SI  (Wrt<s)  

Miller  Bag  Co  (Co.)  

Peak  Oilfield  Service  Co  (Co.) 

TNS  Mills,  Inc.  (Wrtis)  

Partek  Forest,  LLC  (Co) 

Greenway  Manufacturing  Co  (Co.)  

Levcor  International  (Wrks)  , 

Satilla  Manufacturing  (Wrks"  

Eagle  Knitting  Mills,  Inc.  (UNITE)  

Commodore  Hat  Co.,  Inc.  (Writs)  

GKN  Aerospace  North  Amer.  (Wrks)  ... 
Emesson  Process  Management  (Writs) 

American  Trouser,  Inc.  (Co.) 

Cross  Creek  Apparel  (Co.) 

Volvo  Constnjction  Equip  (Co.) 

Womrwer  Knitting  Mills  (Co.)  

Findlay  Industries  (Wrks)  

Brunswkik  Corp — Mercury  (lAMAW)  .... 

Quality  Apparel,  Inc.  (Co.) 

Pea  Ridgie  Iron  Ore  Co  (Writs)  

West  Point  Stevens  (Writs) 

Scottsboro  Aluminum  LLC  (USWA)  

Guilford  Mills.  Inc.  (Co.)  

PPG  Industries  Fiberglass  (Co.)  

Alphabet  Engineer  Design  (Writs) 

Tyco  Electronks  (Writs)  

Sara  Lee  Hosiery  (Co.)  

Butech,  Inc.  (Co.)  

Burttan  Foam,  Inc.  (lAMAW) 

E-H  Baare  (lAMAW)  


Chairs. 

Running  Boards,  Tool  Boxes. 

Sewing  Thread. 

Flexible  Circuits. 

Cotton  Twill  Fabric. 

Metal  Stamping  and  Assembly. 

Pressure  Sensitive  Postage  Stamps. 

Socks. 

Sportswear. 

Ladles'  and  Men's  Knit  Shirts. 

Women's  Wear  /Vpparel  Fabric. 

Fibers — Clothes,  Other  Textiles. 

Lk]uid  Crystal  Mk:ro  Display. 

Woven  Lat>les. 

Software  Development. 

Finished  Hides. 

Dyed  and  Finished  Knit  Fabric. 

Sawmill. 

Labelling  Machines. 

Replacement  Parts — ^Textile  Industry. 

Grass  Catcher  Bags. 

Oilfield  Services. 

Ring  Spun  Yam. 

Forestry  Equipment. 

Giri's  Slips  and  Sleepwear. 

Fabrics  for  Apparel. 

Outerwear  Jackets. 

Spt}rtswear. 

Designers  and  Sales — Hats. 

Aerospace  Equipment. 

Regulators  and  Valves. 

Men's  Dress  and  Casual  Slacks. 

Knit  Shirts. 

Heavy  Constructk)n  Equipment. 

ChikJren's  Sleepwear. 

Seat  Covers. 

Outboard  Engines  and  Parts. 

Ladies'  Pants. 

Iron  Ore  Fines.  Pellet  Feed. 

Yam. 

Sheet  Aluminum— Wekled  Tube. 

Fabric  and  Apparel. 

Fiberglass  Fabric. 

Mechank:al  Components. 

Mod-Plug  Tooling. 

Pantytwse. 

Metal  Cutting  and  Handling  Equipment. 

Foam  Products.  Carpet  Undertay. 

Fan  Guards. 


IFR  Doc.  01-27802  Filed  11-5-01;  8:45  am] 
■UMQ  CODE  4S10-aO-M 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-38,498]  ' 

ingersoll  Rand  Company,  Mayfield, 
Kantucicy;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  April  4,  2001, 
tlie  International  Association  of 


Machinists  and  Aerospace  Workers, 
AFL-CIO.  District  Lodge  154  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  February  23,  2001, 
and  published  in  the  Federal  Register 
on  April  5,  2001  (66  FR  18117). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 


determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of 
Ingersoll  Rand  Company,  Mayfield, 
Kentucky  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  sedtion  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  denial  was  based  on 
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a  layoff  of  workers  resulting  from  a  shift 
in  production  to  a  foreign  location  not 
yet  occurring.  Production  did  not 
decline.  Minor  sales  declines  did  not 
contribute  importantly  to  employment 
reductions  at  the  Mayfield,  Kentucky 
facility.  Company  imports  from  facilities 
abroad  did  not  yet  occur  during  the 
relevant  period. 

The  petitioner  requests 
reconsideration  based  on  the 
information  provided  with  their 
application.  The  information  supplied 
depicts  a  shift  in  plant  production  to  a 
foreign  source  and  future  imports  of  the 
products  produced  at  the  subject  plant. 

The  Department  of  Labor  was  aware 
diuing  the  initial  investigation  that  a 
shift  in  plant  production  to  a  foreign 
source  was  scheduled  later  in  the  year 
and  that  the  shift  would  also  lead  to 
company  imports  later  in  the  year.  Since 
the  company  did  not  import  during  the 
relevant  time  period  of  the 
investigation,  the  "contributed 
iinportantly"  fector  was  not  met. 

u  conditions  have  changed  since  the 
initial  investigation  the  workers  are 
encouraged  to  reapply  for  eligibility 
under  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  16th  day  of 
October  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  01-27793  Filed  11-5-01;  8:45  am] 
■UMQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AUiiMiisii  auun 

rrA-W-38^4 

Johnstown  America  Corp.  Franidin-and 
SheH  Plants  Johnstown,  Pennsylvania; 
Dismissal  of  AppHcaMon  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Johnstown  Amorica  Corp.,  Franklin  and 
Shell  Plants,  Johnstown,  Peimsylvania. 
The  application  contained  no  new 
substantial  information  which  would 


bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-38,624;  Johnstown  America  Corp. 

Franklin  and  Shell  Plants.  Johnstown. 

Pennsylvania  (October  23.  2001) 

Signed  at  Washington.  DC.  this  26th  day  of 
October  2001. 
Edward  A.  Tomchidi, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-27791  Filed  11-5-01;  8:45  am) 
BHJJNO  COOE  4S10-W-M 


DEPARTMENT  OF  UkBOR 

Employ msiit  and  Training 
Administration 

[TA-W-d».045] 

Longviow  Aluminum  L1.C  luMigvlsw, 
Washington:  Notice  of  Revleed 
Delei  iiiifNrtion  on  Reconsidsfstion 

By  letter  of  July  25,  2001,  the 
Longview  Federated  Aluminum 
Council,  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  EligibUity  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

llie  initial  investigation  resiilted  in  a 
negative  detomination  issued  on  June 
25,  2001,  based  on  the  finding  that      t 
imports  of  aluminum  did  not  contribute 
importantly  to  worker  separations  at  the 
Longview  plant.  The  primary  internal 
customer  of  the  products  of  the  subject 
facility  turned  to  imported  aliuninum 
only  after  the  closure  of  the  subject 
plant.  The  decision  further  indicated 
that  the  on-going  West  Coast  energy 
crisis  was  a  factor  impacting  the  subject 
plant  closing.  The  denial  notice  was 
published  in  the  FedavaLJtegiitar  on 
July  11,  2001  (66  FR  36329). 

To  suppwt  the  request  for 
reconsideration,  the  Longview 
Federated  Aluminum  Coimcil  provided 
additional  information  showing  the 
affiliation  between  the  primary 
customa  and  the  subject  plant,  both  of 
which  were  owned  by  Michigan  Avenue 
Partners. 

Michigan  Avenue  Partners  acquired 
the  subject  plant  and  made  a  decision  to 
close  the  fecihty  down.  The  decision 
created  a  corresponding  increase  in  the 
reliance  on  imported  aluminum  by  the 
primary  affiliated  customer. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 


those  produced  at  Longview  Aluminum 
LLC,  Longview,  Washington, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act.  I  make  the 
following  certification: 

All  workers  of  Longview  Aluminum  LLC. 
Longview.  Washirvgton,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  March  30,  2000  through  two  years  from 
the  date  of  this  certification,  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  17tfa  day  of 
October  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-27792  Filed  11-5-01;  8:45  am) 

MUJNO  COOE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Aomnisif  auon 

[TA-W-4e,14«] 

sneaiyi  Nonn  i,>aroiirM,  wooce  or 
Termination  of  In  <>ee  ligation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  28,  2001  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  PPG  Industries  Fiberglass 
Products,  Shelby,  North  Carolina. 

The  petitioner  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  22nd  day  of 
October.  2001. 

Linda  G.  Poela, 

Certifying  Officer,  Division  Trade  Adjustment 

Assistance. 

(FR  Doc.  01-27796  Filed  11-5-01;  8:45  am) 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-39.976  976A,  976B] 

VF  imageweer  (West),  inc.  Harrlman, 
Tenneasss,  sLai.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  tor  Worker  Adhistmsnt 
Aeaistance 

In  accordance  with  section  223t>f  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
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Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  1,  2001,  applicable  to  workers 
of  VF  Imagewear  (West),  Inc.,  Harriman, 
Tennessee.  The  notice  will  be  published 
soon  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  worker 
separations  have  occurred  at  the 
Wilmington,  North  Carolina  and 
Wartburg,  Tennessee  locations  of  VF 
Imagewear  (West),  Inc.  These  locations 
are  engaged  in  the  production  of 
industrial  work  shirts  and  dress  shirts. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  VF  Imagewear  (West),  Inc., 
Wilmington,  North  Carolina  and 
Wartburg,  Tennessee. 

The  intent  of  the  Departments 's 
certification  is  to  include  all  workers  of 
VF  Imagewear  (West),  Inc.  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-39,976  is  hereby  issued  as 
follows:  I 

All  workers  of  VF  Imagewear  (West),  Inc.. 
Harrimajj,  Tennessee  (TA-W-39.976), 
Wilmington.  North  Carolina  (TA-W- 
39.976A)  and  Wartburg,  Tennessee  (TA-W- 
39,976B)  who  became  totally  or  partially 
separated  from  Employment  on  or  after 
August  22.  2000.  through  October  1,  2003. 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  22nd  day  of 
October,  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-27794  Filed  ll-5-*l:  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

i 
Federal-State  Unemployment 
Compensation  Program:  Certifications 
for  2001  Under  the  Federal 
Unemployment  Tax  Act 

On  October  31,  2001,  the  Secretary  of 
Labor  signed  the  aimual  certifications 
under  the  Federal  Unemployment  Tax 
Act,  26  U.S.C.  3301  et  seq..  thereby 
enabling  employers  who  make 
contributions  to  state  unemployment 
funds  to  obtain  certain  credits  against 
their  liability  for  the  federal 
unemployment  tax.  By  letter  of  the  same 
date  the  certifications  were  transmitted 
to  the  Secretary  of  the  Treasury.  The 
letter  and  certifications  are  printed 
below. 


Dated:  November  1,  2001. 
Emily  Stover  DeRocco, 

Assistant  Secretary. 

Secretary  of  Labor 

Washington 

October  31,  2001. 

The  Honorable  Paul  H.  O'Neill 

Secretary  of  the  Treasury,  Washington,  D.C. 

20220 
Dear  Secretary  O'Neill:  Transmitted 
herewith  are  an  original  and  one  copy  of  the 
certiflcations  of  the  states  and  their 
unemployment  compensation  laws  for  the 
12-month  period  ending  on  October  31,  2001. 
One  is  required  with  respect  to  the  normal 
federal  unemployment  tax  credit  by  Section 
3304  of  the  Internal  Revenue  Code  of  1986 
(IRC),  and  the  other  is  required  with  respect 
to  the  additional  tax  credit  by  Section  3303 
of  the  IRC.  Both  certiflcations  list  all  53 
jurisdictions. 

Sincerely, 

Elaine  L.  Chao, 
Enclosures. 

United  States  Department  of  Labor, 
Office  of  the  Secretary,  Washington,  DC 

Certification  of  States  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3304(c)  of  the  Internal  Revenue  Code  of 
1986 

'  In  accordance  with  the  provisions  of 
Section  3304(c)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  3304(c)),  I 
hereby  certify  the  following  named 
sta'tes  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  on 
October  31,  2001,  in  regard  to  the 
unemployment  compensation  laws  of 
those  states  which  heretofore  have  been 
approved  under  the  Federal 
Unemployment  Tax  Act: 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 

District  of  Columbia 
Florida 
Maryland 
Massachusetts 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Oregon 
Pennsylvania 
Michigan 
Minnesota 


Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Virgin  Islands 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

This  certification  is  for  the  maximum 
normal  credit  allowable  under  Section 
3302(a)  of  the  Code. 

Signed  at  Washington, DC,  on  October  31, 
2001. 
Elaine  L.  Chao, 

Secretary  of  Labor. 

United  States  Department  of  Labor 
Office  of  the  Secretary  Washington,  DC 

Certification  of  State  Unemployment 
Compensation  Laws  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3303(b)(1)  of  the  Internal  Revenue  Code 
of  1986 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  Section  3303(b)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  3303(b)(1)),  I  hereby  certify  the 
imemplojrment  compensation  laws  of 
the  following  named  states,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (3)  of  Section  3303(b)  of 
the  Code,  to  the  Secretary  of  the 
Treasury  for  the  12-month  period 
ending  on  October  31,  2001: 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 

District  of  Columbia 
Florida 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
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Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisidana 

Maine 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Virgin  Islands 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

This  certification  is  for  the  maximum 
additional  credit  allowable  under 
Section  3302(b)  of  the  Code. 

Signed  at  Washington,  DC.  on  October  31, 
2001. 

Elaine  L.  Chao, 
Secretary  of  Labor. 
[FR  Doc.  01-27809  Filed  11-5-01;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detenninations  Regarding 
Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 


worker  adjustment  assistance  to  be    > 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  vtrith  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worlcer 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,932;  Rexam  Beverage  Can 

Co.,  Houston  Can  Plant,  Houston, 

TX 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-38,679;  Kazoo,  Inc.,  San 

Antonio,  TX 
TA-W-39,941;  Finet  Technologies, 

Dunmore,  PA 
TA-W-38,884;  Freightliner  LLC. 

Portland  Truck  Manufacturing 

Plant,  Portland,  OR 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
section  222  of  the  Trade  Act  of  1974. 
TA-W~40,120:  Guardian  Life  Insurance, 

New  York,  NY 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-39,076;  Republic  Technologies 

International,  Lackawanna  Plant, 

Blasddi,  NY 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 


TA-W-39,519  FCI  USA,  Inc..  Electronics 

Div.,  Mount  Union,  PA:  June  14, 

2000. 
TA-W-39,386;  Bennett  Pump  Co.. 

Spring  Lake,  MI:  May  1 7,  2000. 
TA-W-39,479;  Spectrum  Control,  Inc., 

Fairview,  PA:  June  1,  2000. 
TA-W-39,944;  Hilton  Corporate 

Casuals,  Div.  OfK-2.  Inc., 

Thomasville.  AL:  August  13.  2000. 
TA-W-39,259:  Techneglas,  Inc., 

Columbus.  OH:  April  25,  2000. 
TA-W-39,259A:  Techneglas,  Inc.. 

Pittston,  PA:  July  9,  2001. 
TA-W-40,068;  Damy  Industries,  Sewing 

and  Catalog  Departments,  Athens, 

TN:  July  19,  2000. 
TA-W-39.853:  Altec,  Inc.,  Tool  Room, 

Liberty  Lake,  WA:  August  2,  2000 
TA-W-39,639;  American  Steel  and 

Wire,  Cuyahoga  Heights,  OH:  June 

27,  2000. 
TA-W~40,066:  Stewart  Connector 

Systems,  Insilco  Technologies, 

Group,  Glen  Rock,  PA:  October  23, 

2001. 
TA-W-39,741:  The  StuckeyCo., 

Norman,  OK:  July  18,  2000. 
TA-W-40,232;  Exide  Technologies, 

Transportation  Global  Business 

Unit,  Burlington,  lA:  October  8, 

2000. 
TA-W-39,914  &■  A;  Reed  Manufacturing 

Co..  Nettieton,  MS  and  Tupelo.  MS: 

August  8.  2000. 
TA-W-39,973;  Interroll  Corp., 

Wilmington.  NC:  July  12,  2000 
TA-W-39,905;  Simonds  Industries. 

Newcomerstown,  OH:  July  28,  2000 
TA-W-39,797;  Centennial  Tool  and 

Manufacturing,  Meadville.  PA:  July 

30,  2000. 
TA-W-39,106  SrA,&B:  Manpower, 

Ottumwa,  lA,  The  Sedona  Group, 

Moline,  IL  and  RIH,  Des  Moines,  lA: 

April  9,  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (PL.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October, 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
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subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  from 
employment  and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  oc  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Cdnada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05014A;  Thomaston 

Mills,  Inc.,  Finishing  Div.,  Finishing 

Apparel  Dept,  Thomaston,  GA 
NAFTA-TAA-05268:  Summit  Circuits. 

Inc.,  Fort  Wayne,  IN        1 
NAFTA-TAA-05062:M&S    ' 

Manufacturing  Co..  Plant  #7, 

Hudson,  MI  . 

NAFTA-TAA-05226;  Finet    I 

Technologies,  Dunmore,  PA 
NAFTA-TAA-C5242;  Rexam  Beverage 

Can  Co.,  Houston  Can  Plant, 

Houston,  TX 
NAFTA-TAA-05157;  Centennial  Tool 

and  Manufacturing.  Meadville,  PA 
NAFTA-TAA-04355;  Fishman  and 

Tobin,  Inc.,  Cutting  Dept.  Medley, 

FL 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  vmder 
section  222  of  the  Trade  Act  of  1974. 
NAFTA-TAA-05285:  Sykes  Enterprises, 

Irvine.  CA 
NAFTA-TAA-05345:  Pinnacle  Logistics, 

Inc.,  El  Paso.  TX 
NAFTA-TAA-04915;  Equitable 

Resources,  div.  Of  Kentucky  West 

Virginia  Gas  Co.  LLC,  Prestonburg. 

KY 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 


workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment. 

NAFTA-TAA-05241:  The  Gillette  Co., 
Oral-B  Laboratories.  Iowa  City,  lA 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05216;  Bard  Access 
Systems.  Div.  OfC.R.  Bard.  Salt 
Lake  City,  UT:  August  14,  2001 

NAFTA-TAA-05284;  Hilton  Corporate 
Casuals.  Div.  OfK-2.  Inc.. 
Thomasville.  AL:  August  13,  2000. 

NAFTA-TAA-C4922;  G.E.  Marquette 
Medical  Systems,  dfblal 
Corometrics.  Wallingford,  CT:  May 
15,  2000. 

NAFTA-TAA-05103;  PEC  of  America 
Corp.,  San  Diego.  CA:  July  12,  2000. 

NAFTA-TAA-Q5014.  A.B.C,  6- D; 
Thomaston  Mills,  Inc..  Peerless. 
Div.,  Thomaston,  GA.  Finishing 
Div..  Finishing  Consumer  Dept., 
Thomaston,  GA.  Lakeside  Div., 
Thomaston,  GA,  Corporate  Office, 
Thomaston.  GA  and  New  York 
Office.  New  York,  NY:  June  16, 
2000. 

NAFTA-TAA-05042:  Exide 

Technologies,  Transportation 
Global  Business  Unit.  Burlingtem, 
lA:  June  26,  2000. 

NAFTA-TAA-05078;  Bourns.  Inc., 
Sensors  and  Controls  Div..  Ogden, 
UT:  July  16,  2000. 

NAFTA-TAA-05027;  Lear  Corp.. 

Romulus  Plant  #J,  Seating  Systems 
Div..  Romulus.  MI:  June  28,  2000. 

NAFTA-TAA-05328;  Stewart  Connector 
Systems,  Insilco  Technologies 
Group,  Glen  Rock.  PA:  September 
10.  2000. 

NAFTA-TAA-05142:  A^um  U.S..  Inc.. 
Kennewick  Fertilizer  Operation, 
The  Finley  Plant,  Kennewick,  WA: 
July  16,  2000. 

NAFTA-TAA-04844;  Spectrum  Control. 
Inc..  Fairview.  PA:  April  2.2000. 

NAFTA-TAA-O5003:  FO  USA.  Inc., 
Electronics  Div.,  Mount  Union.  PA: 
June  14. 2000. 

NAFTA-TAA-04836;  Honeywell, 

Engines  &■  Systems,  Environmental 
Control  Div.,  Torrance,  CA:  May  1, 
2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October, 
2001.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  diuing  normal  business  hoiu^ 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 


Dated:  October  29,  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Traded  Adjustment 
Assistance. 

[FR  Doc.  01-27804  Filed  11-5-01;  8:45  am] 

BILUNG  COO€  4510-W-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-04721] 

Atoffna  Chemicals,  Inc.  Including 
Contract  Workers  of  Washore 
Mechanical  and  Blessing  Electric 
Portland,  Oregon;  Amended 
Certification  Regarding  Eiigibiiity  To 
Apply  for  Worlwr  Adjustment 
Assistance 

In  accordance  with  section  250(A),    ' 
subchapter  D,  Chapter  2.  TiUe  II  of  the 
Trade  Act  of  1974  (19  U.S.C  2273).  the 
Departmoit  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance  on  June  20, 
2001,  applicable  to  workers  of  Atofina 
Chemi^s,  Inc..  Portland.  Oregon.  The 
notice  was  published  in  the  Federal 
Register  on  July  5,  2001  (66  FR  35463). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State  and 
the  company  shows  that  employees  of 
Washore  Mechanical  and  Blessing 
Electric  were  employed  by  Atofina 
Chwnicals.  Inc.  to  repair  chlorine  and 
chlorate  cells.  perfcMin  pipe 
maintenance  and  installaition  duties  and 
maintain  and  install  high  voltage 
electric  systems  necessary  to  produce 
chloralkali  chraoicals  at  the  Portland, 
OregcHi  location  of  the  subject  firm. 

Worker  separations  occurred  at 
Washore  Mechanical  and  Blessing 
Electric  as  a  result  of  worker  separations 
at  Atofina  Chemicals,  Inc.,  Portland, 
Oregon. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Washore  Mechanical  and  Blessing 
Electric  employed  at  Atofina  Chemicals, 
Inc.,  Portland.  Oregon. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Atofina  Chemicals.  Inc..  Portiand. 
Oregon  adversely  affected  by  increased 
company  imports  from  Canada  and 
Mexico. 

The  amended  notice  applicable  to 
NAFTA — 4721  Is  hereby  issued  as 
follows: 

All  workers  of  Atofina  Chemicals,  Inc., 
Portland  Oregon  and  all  workers  of  Washore 


Federal  Register/ Vol.  66,  No.  215 /Tuesday,  November  6.  2001 /Notices 


56127 


Mechanicals  and  Blessing  Electric,  Portland, 
Oregon  engaged  in  activities  related  to  the 
production  of  chloralkali  chemicals  at 
Atofina  Chemicals,  Inc.,  Portland,  Oregon, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  April  4,  2000. 
through  June  20,  2003,  are  eligible  to  apply 
for  NAFTA-TAA  under  section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  22nd  day  of 
October,  2001. 
Edward  A.  Tomdiick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-27795  Filed  11-5-01:  8:45  am) 
BNJJNG  CODE  4S10-3IMH 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05314] 

Emerson  Electric  Co.  Daniel 
Measurement  and  Control,  Inc. 
Statesboro,  Georgia;  Notice  of 
Termination  of  investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2.  TiUe  II. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  11.  2001,  in 
response  to  a  piistition  filed  by  a 
company  official  on  behalf  of  workers  at 


Emerson  Electric  Company.  Daniel 
Measurement  and  Control.  Inc.. 
Statesboro,  Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
October,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-27799  Filed  11-5-01;  8:45  am] 

BMJJNG  CODE  4Sia.«>-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eiigibiiity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  IT,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 

Appendix 


Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  adion  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purposes  of  the  Governor's 
actions  and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  bom  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  November  16, 
2001. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
director  of  DTAA  at  the  address  shown 
below  not  later  than  November  16,  2001. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA.  DOL.  Room 
C-5311,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  23rd 
October.  2001. 
Edward  A.  Tomduck. 
Director.  Division  of  Trade  Adjustment 
Assistance. 


Subject  firm 

Locatkxi 

Date  re- 
ceived at 
Governor's 
Offk:e 

Petitkxi  No. 

Artk:ies  produced 

Joplin  Mfg.— Orica  USA  (Co.)  

Juki  Union  Special  (Co.) 

Joplin,  MO  

Santa  Fe  Spring,  CA  

Fountain  Inn,  SC  

St.  Matthews,  SC 

Yadkinville,  NC  

GeraWine,  AL 

West  Hazleton,  PA  

Greensboro,  NC  

Detroit,  Ml  

Russell  Springs.  KY 

Bkxjmington,  MN  

Ambridge,  PA  

Pine  Bluff,  AR  

Irvine,  CA 

Huntington  Beach,  CA  .... 

Gudora,  AR 

Wilkes  Barre,  PA  

El  Paso,  TX  

Salem,  OR  

Loretto,  TN 

Frankfort,  Ml  

09i<26/2001 
09/28/2001 
10A)1/2001 
1(V01/2001 
1(y01/2001 

09/06/2001 
10/02/2001 
09/21/2001 
10^04/2001 
10^)3/2001 

^omQ/200^ 

10/04/2001 
10^)4/2001 
10«)3«X)1 
10«)3/2001 

10«)4/2001 
10«)3/2001 
10/05/2001 
10/04/2001 

^om6/200^ 

10/09/2001 

NAFTA-5,380 
NAFTA-5,381 
NAFTA-5,382 
NAFTA-5„3a3 
NAFTA-5,384 

NAFTA-S.ia*) 
NAFTA-5,386 
NAFTA-5,387 
NAFTA-5,388 
NAFTA-5.389 
NAFTA-5,390 
NAFTA-5,391 
NAFTA-5,392 
NAFTA-5,393 
NAFTA-5,394 

NAFTA-5.395 
NAFTA-5.396 
NAFTA-5,397 
NAFTA-5.398 
NAFTA-5.399 
NAFTA-5,400 

Packaged  explosives  products 
Industnal  sewing  machines. 

Wilson  Sporting  Goods  (Wkrs) 

Sporting  goods. 
Ladies  apparel. 
Pantyhose. 

T-shirts. 

Flexit)te  polyurethane  foam. 
Fabric  for  golf  shirts. 
DC  motors 

Hamrick's  (Co.) 

Sara     Lee     Hosiery— Hanes     Hosiery 
(Wkrs). 

Lexington  Fabrks  (Co.)  

GFC  Foam— PMC,  Inc.  (USWA) 

ClassK  Knitting  Mills  (Co.) 

MexKan  Industry  (UAW) 

Steohens  Pioe  (Co.)  

Mechanical  square  tubing. 

GE  Capital/Card  Services  (Wkrs) 

J  and  L  Stmctural  (USWA) 

Intematkxial  Wire  Group  (Co.)  

Card  services 
Crossmember  beams. 
Bare  copper  wire 

Liebert  Corporation  (Wkrs)  

Bond  Technologies  (Wkrs)  

Eudora  Garment  (Wkrs)  

Intermetro  Industries  (Wkrs)  

Subassemblies  for  power  supplies 
MokJed    cables,    harnesses    &    sheet 

metal 
Wori(  pants,  dresses,  coveralls 
Shelving  arxj  transport  products 

Connolly  North  America  (Wkrs) 

Leather  parts 

IFF,  Inc.  (Wkrs) 

Shirts  Plus  II  (Wkrs) 

CoTKentrated  fruit  juk:e. 
Blank  t-shirts 

Incoe  Corporatkw  (Wkrs)  

Plastk;  injection  moMs 
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Appendix— Continued 


Subiect  firm 


Location 


Date  re- 
ceived at 
Governor's 
Office 


Petition  No. 


Articles  produced 


SBF,  Inc.— Fomifit  Apparel  (Co.) 

3M  Solutions  (Wkrs)  

Garan  Manufacturing  (Wkrs)  

Glad  Rags  (Wkrs)  

W  G  Benjey  (Wkrs) 

H.R.  Jones  Veneer  (Co.)  

VF  Imagewear  (West) 

VF  Imagewear  (West)  (Co.)  , 

Jen  Sportwear  (Wkrs) 

Cosco  (Wkrs)  i 

Schmalbach  Lubeca — Ptastic  Coritainers 

(Wkrs). 

Laser  Tool  (Co.) 

Cascades  Tissue  Group  (Co.) 

Bobs  Candies  (Co.)  

Santee  Company  (The)  (Wkrs)  

Gilbert  Paper— Mead  Corp.  (PACE) 

FCI  USA  (Co.)  

CTI  Audk)  (Co.) 

Thermatex  Corpofation  (PACE) 
Communications  and  Power  Industries 

(Co.). 

Stitdies,  Inc.  (Co.) 

TNS  Mills  (Co.)  

Wabash  National  (Wkrs) 

Paulsen  Wire  Rope  (Co.)  

Solectron  Corp.  (Wkrs)  


Lafayette,  TN  

Gretha.  VA 

AdamsviDe,  TX 

Roanoke,  VA  

Alpena,  Ml  

Grand  Ronde,  OR  . 

WiHngton,  NC 

Wartburg,  TN  

San  Fernando,  CA 

Ft.  Smith,  AR  

Erie.  PA  


Saegertown,  PA 

Pittston  Township,  PA 

Albany,  GA  

Eden,  NC  

Menasha,  Wl  

Fremont,  CA  

Conneaut,  OH 

Newton  Falls,  OH  

Palo  Alto,  CA  


Eastwood  Industnal  (Wkrs) 
Richmond  Technology  &   llhrKW 
(Wkrs). 

Controls,  lr>c.  (Co.)  

Harsco  Corporation  (Wkrs) 

Tect.  Inc.  (Co.) 

Tect,  Inc 

Tect.  Inc. 
Tect,  Inc, 
Tect,  Inc. 


(Co.) 
(Co.) 
(Co.) 


Tods 


El  Paso,  TX  

Spartanburg,  SO 

Huntsville,  TN  

Sunbury,  PA  

Research  Triarigle  Park, 
NC. 

Albermarie,  NC  

Redlands,  CA  


Logansport,  IN 
Lansing,  OH  .... 

Topton,  PA 

Allentown,  PA  . 
Allentown,  PA  . 

Temple,  PA  

Allentown.  PA  . 


Case  New  Hollard  (UAW) 

Purethane  (Co.)  

ADC  (Wkrs) 

United  for  Excellence  (UFE)  (Wk<s) 

Midwest  Garment  (Co.)  -, 

Monro  and  Co.— Clarendon  Footwear 
(Co.). 

Monro  and  Co. — Dewitt  Footwear  (Co.) 

Weiser  Lock  (Co.) 

Barranco  Apparel  Group  Ruth  of  Caro- 
lina (Wkrs). 

American  Furniture  (Wkrs)  i 

Graphic  Packaging  (AWPPW)  ...; 

Wheeling  Corragating  (Wkrs) 

VF  Imagewear  (West)  (Co.)  

Kings  Mountain  Hosiery  Mill  (Co.)  

Ruppe  Hosiery  (Co.) 

Pk:tsweet  Mushroom  Farm  (Wkr^) 

Mauney  Hosiery  Mills  (Co.)  .... 

Quality  MoW  (Wkrs)  


Burlington,  lA  

West  Branch,  I A 
Minneapolis.  MN 
River  Falls,  Wl  ... 
Chesterfield.  MO 
Clarendon,  AR  ... 


Dewitt.  AR 

Tucson,  AZ  

Hendersonville,  NC  .. 

Cincinnati.  OH  

Portland,  OR  

Klamath  Falls,  OR  ... 

Mathiston.  MS 

I  Kings  Mountain,  NC 
Kings  Mountain,  NC 

Salem,  OR  

Kings  Mountain,  NC 
Erie.  PA  


10/09/2001 
10/04/2001 
10/09/2001 
09/04/2001 
10/12/2001 
10/02/2001 
10/10/2001 
10A)9/2001 
10/02/2001 
10/12/2001 
10/12/2001 

10/12/2001 
10/11/2001 
10/11/2001 
10/11/2001 
10/11/2001 
10/11/2001 
10/11/2001 
10/05/2001 
10/11/2001 

10/11/2001 
10/11/2001 
10/09/2001 
10/10/2001 
10/15/2001 

10/12/2001 
10/12/2001 

10/12/2001 
10/15/2001 
10/15/2001 
10/15/2001 
10/15/2001 
10/15/2001 
10/15/2001 

10/15/2001 
10/15/2001 
10/16/2001 
10/17/2001 
10/17/2001 
10/15/2001 

10/15/2001 
10/17/2001 
10/17/2001 

10/17/2001 
10/16/2001 
10/12/2001 
10/17/2001 
10/19/2001 
10/19/2001 
09/21/2001 
10/22/2001 
10/22/2001 


NAFTA-5.401 
NAFTA-5,402 
NAFTA-5,403 
NAFTA-5,404 
NAFTA-5.405 
NAFTA-5.406 
NAFTA-5.407 
NAFTA-5.408 
NAFTA-5.409 
I^FTA-5.410 
NAFTA-5.41 1 

NAFTA-5.412 
NAFTA-55.413 
NAFTA-5.41 4 
NAFTA-5,415 
NAFTA-5.41 6 
NAFTA-5.41 7 
NAFTA-5.41 8 
I^FTA-5.419 
NAFTA-5.420 

NAFTA-5,421 
NAFTA-5,422 
NAFTA-5,423 
NAFTA-5.424 
NAFTA-5,425 

NAFTA-5.426 
NAFTA-5.427 

NAFTA-5.428 
NAFTA-5.429 
NAFTA-5.430 
NAFTA-5.431 
NAFTA-5.432 
NAFTA-5,433 
NAFTA-5,434 

NAFTA-5,435 
NAFTA-5,436 
NAFTA-5,437 
NAFTA-5,438 
NAFTA-5,439 
NAFTA-5,440 

NAFTA-5.441 
NAFTA-5.442 
NAFTA-5,443 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


5,444 
5,445 
5,446 
5,447 
5,448 
5,449 
5,450 
5,451 
•5.452 


Intimate  apparel. 

Metal  chassis. 

Knit  shirts. 

Women  apparel. 

Screws. 

Veneer. 

Men  and  boys  clothing. 

Work  shirts. 

T-shirts  and  shorts  etc. 

Wooden  baby  cribs. 

Steel  moW  components. 

Plastic  injection  moMs. 

Paper  products. 

Hard  candy. 

Knit,  dye  finish  fabric. 

Paper. 

Electronk:  connectors. 

Accessories  for  mobile  communk:ations. 

Ceramic  fiber. 

Amplifers. 

Industrial  apparel. 

Woven  fabric.  ♦ 

Steel. 

Wire  Rope. 

Electrons  devk»s. 

Ladies  shirts. 

Flexible  packaging  for  electronk:s. 

Printed  circuit  boards. 

Steel  pipe  couplings. 

Sewing  t-shirts. 

Cutting  t-shirts. 

Knitting  cotton  fabric. 

Sewing  t-shirts. 

Sew.    embroider,    screen,    package   t- 

shirts. 
Cylinder  operation  machining. 
Automotive  amirests. 
Tele-communication  equipment. 
Electronk». 

Adult  bibs,  blankets,  hospital  gowns. 
Men's  casual  &  safety  toe  footwear. 

Men's  casual  &  safety  toe  footwear. 
Door  hardware  and  security. 
Chiklren's  dresses. 

Hotel  and  motel  furniture. 

Cartons  for  frozen  berries. 

Metal  roofing  and  skjing. 

Wori<  shirts. 

Casual  &  dress  socks. 

Casual  &  dress  socks. 

Mushrooms. 

Socks. 

Mokte. 
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(FR  Doc.  01-27798  Filed  11-5-01;  8:45  am] 
BILUNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05280] 

PPG  Industries  Fiberglass  Products 
Shelby,  NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  n. 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  September  7,  2001  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  PPG  hidustries  Fiberglass 
Products,  Shelby,  North  Carolina. 

The  petitioners  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  EXZ.  this  22nd  day 
of  October.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-27801  Filed  11-5-01;  8:45  am) 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05297] 

Wackenhut  Security,  Agrium  Security, 
Kennewick,  WA;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  September  4,  2001,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Wakenhut 
Seciuity,  Agrium  Security,  Kennewick, 
Washington. 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.,  this  23rd  day 
of  October  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-27800  Filed  11-5-01:  8:45  am) 
BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Labor  Research  Advisory  Council; 
Notice  of  IMeetings  and  Agenda 

The  Fall  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  November  26.  27  and  28, 
2001.  All  of  the  meetings  will  be  held 
in  the  Conference  Center,  of  the  Postal 
Square  Building  (PSB).  2  Massachusetts 
Avenue,  NE.,  Washington,  IX^. 

The  Labor  Research  Advisory  Coimcil , 
and  its  committees  advise  the  Biueau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Monday,  November  26,  2001 

1:30  p.m. — Committee  on  Prices  and 
Living  Conditions — Meeting  Room  9 

1 .  Update  on  program  developments 

a.  Consumer  Price  Index  ' 

b.  International  Price  Indexes 

c.  Producer  Price  Indexes 

2.  Topics  for  the  next  meeting 

Tuesday,  November  27,  2001 

9:30  a.m. — Committee  on  Employment 
and  Unemployment  Statistics — Meeting 
Room  9 

1 .  Report  on  the  evaluation  of  Current 

Population  Survey  (CPS)  union 
membership/contract  coverage 
questions 

2.  American  Time  Use  Siuvey  update 

3.  Large  scale  layoffs,  employment 

dynamics,  and  firm  survival:  report 
on  BLS  research  using  data  from  the 
Mass  Layoff  Statistics  (MLS) 
program 

4.  Topics  for  the  next  meeting 

1:30  p.m. — Committee  on  Occupational 
Safety  and  Health  Statistics — Meeting 
Room  9 

1.  Changes  to  the  Survey  of 

Occupational  Injiu'ies  and  Illnesses 


in  response  to  the  new 
Occupational  Safety  and  Health 
Administration  recordkeeping 
requirements 

2.  Report  on  the  2000  Census  of  Fatal 

Occupational  Injuries 

3.  Demonstration  of  the  Census  of  Fatal 

Occupational  Injuries  Profiles 
system 

4.  Status  report  on  the  Survey  of 

Respirator  Use  and  Practices 

5.  Report  on  the  Workplace  Surveillance 

Conference  sponsored  by  the 
National  Institute  for  Occupational 
Safety  and  Health 

6.  Topics  for  the  next  meeting 

Wednesday,  November  28,  2001 

9:30  a.m. — Committee  on  Productivity, 
Technology  and  Growth — Meeting 
Room  9 

1.  Reorganization  of  the  Employment 

Projections  program 

2.  Status  of  the  2000-2010  Projections 

3.  North  American  Industry 

Classification  System  (NAICS) 
issues 

4.  Project  plans  for  Fiscal  Year  2002 

5.  Discussion  of  employment 

projections  agenda  items  for  the 
Spring  2002  meeting 

6.  Service  sector  expansion  plans 

7.  Capital  measurement  project  for 

residential  housing 

8.  Topics  for  the  next  meeting 

Committee  on  Foreign  Labor  Statistics — 
Meeting  Room  9 

1.  International  trends  in  hourly 

compensation 

2.  Topics  for  the  next  meeting 

1:30  p.m. — Committee  on  Compensation 
and  Working  Conditions — Meeting 
Room  9 

1 .  Wage  query  system  with  regressions 

2.  Equity-based  compensation 

3.  Topics  for  the  ne^n  meeting 

The  meetings  are  open  to  the  public. 
Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilhelmina  Abner  on  202-691- 
5970. 

Signed  at  Washington.  DC  this  30th  day  of 
October.  2001. 
Lois  L.  Orr, 
Acting  Commissioner. 
[FR  Doc.  01-27810  Filed  11-5-01;  8:45  ami 
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PENSION  AND  WELFARE  BENEFITS 
ADMINISTRATION 


[Prohibited  Transaction  Exemption  (PTE) 
2001-45;  Exemption  Application  No.  D- 
10946] 


Grant  of  Individual  Exemption  To 
Amend  PTE  99-45,  Involving 
Donaktoon,  LufMn  &  Jenrette 
Securitiea  Corporation  (DU),  Located 
In  New  York,  NY 

agency:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Grant  of  individual  exemption 

to  modify  PTE  99-45. 

summary:  This  docimient  contains  a 
final  exemption  before  the  Department 
of  Labor  (the  Department)  that  amends 
PTE  99-45  (64  FR  61138,  November  9, 
1999),  an  exemption  issued  to  DLJ.  PTE 
99-45,  which  is  effective  as  of 
September  24, 1999,  permits  the  (1) 
purchase  or  sale  of  a  security  between 
certain  affiliates  of  DLJ  which  are 
foreign  broker-dealers  (the  Foreign 
Affiliates)  and  employee  benefit  plans 
(the  Plans)  with  respect  to  which  the 
Foreign  Affiliates  are  parties  in  interest, 
including  options  written  by  a  Plan,  DLJ 
or  the  Foreign  Affiliates:  (2)  the 
extension  of  credit  to  the  Plans  by  the 
Foreign  Affiliates  to  permit  the 
settlement  of  securities  transactions  that 
are  effected  on  either  an  agency  or  a 
principal  basis,  or  in  connection  with 
the  writing  of  options  contracts;  and  (3) 
the  lending  of  securities  to  the  Foreign 
Affiliates  by  the  Plans.  These 
transactions  are  described  in  a  notice  of 
pendency  that  was  published  by  the 
Department  on  September  7,  2001  at  66 
FR  46826  and  clarified  on  September 
17, 2001  by  a  Notice  of  Technical 
Correction  (66  FR  48067),  also  issued  by 
the  Department. 

The  final  exemption  expands  the 
scope  of  PTE  99-45  in  order  that  it  will 
apply  to  both  current  and  future  Foreign 
Affiliates  of  DLJ  and  Credit  Suisse  First 
Boston  Corporation  (CSFB)  that  are 
located  in  the  United  Kingdom  and 
Australia  and  subject  to  the  securities 
regulatory  entities  within  these 
jurisdictions.  In  addition,  the  final 
exemption  incorporates,  by  reference, 
many  of  the  facts,  representations  and 
conditions  contained  in  PTE  99—45,  as 
well  as  certain  revisions  made  in  the 
Notice  of  Technical  Correction. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  November  3,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady.  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 


Department  of  Labor,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
September  7,  2001,  the  Department 
published  a  ndtice  of  proposed 
exemption  in  the  Federal  Register  at  66 
FR  46826.  that  would  amend  PTE  99- 
45.  PTE  99-45  provides  an  exemption 
form  certain  prohibited  transaction 
restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  bom  the 
sanctions  resulting  fit)m  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  DLJ 
and  CSFB  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32826,  August 
10, 1990).  Effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
exemption  is  being  issued  solely  by  the 
Department. 

The  proposed  exemption  gave 
interested  persons  an  opportunity  to 
comment  and  to  request  a  hearing.  In 
this  regard,  all  interested  persons  were 
invited  to  submit  written  comments  or 
requests  for  a  hearing  on  the  pending 
exemption  on  or  before  October  22, 
2001.  All  comments  were  to  be  made  a 
part  of  the  record.  During  the  comment 
period,  the  Department  received  no 
conmients  or  hearing  requests  from 
interested  persons. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  itnerest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 


Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

.  (2)  The  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code; 

(3)  In  accordance  with  section  408(a) 
of  the  act,  section  4975(c)(2),  of  the 
Code,  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
August  10, 1990),  the  Department  finds 
that  the  exemption  is  administratively 
feasible,  in  the  interest  of  the  plan  and 
of  its  participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(4)  The  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provision  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(5)  This  exemption  is  subject  to  the 
express  condition  that  the  facts  and 
representations  set  forth  in  the  notice  of 
proposed  exemption,  the  Notice  of 
Technical  Correction,  and  the  proposed 
and  final  exemptions  relating  to  PTE 
99-45,  accurately  describe,  where 
relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption. 

Exemptum 

Under  the  authority  of  section  408(a) 
of  the  Act  and  section  49^5(c)(2]  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570.  Subpart  B  (55  FR  32836,  August 
10. 1990),  the  Department  hereby 
amends  PTE  99-45  as  follow: 

Section  L  Covered  Transactioiis 

A.  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  frt>m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  November  3.  2000,  to  any 
purchase  or  sale  of  a  security  between 
certain  affiliates  of  Donaldson,  Lufkin  & 
Jenrette  Securities  Corporation  (DLJ)  or 
Credit  Suisse  First  Boston  Corporation 
(CSFB)  which  are  foreign  broker-dealers 
(the  Foreign  Affiliates,  as  defined 
below)  and  employee  benefit  plans  (the 
Plans)  with  respect  to  which  the  Foreign 
Affiliates  are  parties  in  interest, 
including  options  written  by  a  Plan, 
DLJ,  CSFB,  or  a  Foreign  AffiUate, 
provided  that  the  following  conditions 
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and  the  General  Conditions  of  Section 
n,  are  satisfied: 

(1)  The  Foreign  Affiliate  customarily 
purchases  and  sells  securities  for  its 
own  account  in  the  ordinary  course  of 
its  business  as  a  broker-dealer; 

(2)  The  terms  of  any  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  a 
comparable  arm's  length  transaction 
with  an  unrelated  party;  and 

(3)  Neither  the  Foreign  Affiliate  nor 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets,  and  the  Foreign  Affiliate  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  Plan  assets  involved 
in  the  transaction  solely  by  reason  of 
section  3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code,  or  by  reason 
of  a  relationship  to  a  person  described 
in  such  sections.  For  purposes  of  this 
paragraph,  the  Foreign  Affiliate  shall 
not  be  deemed  to  be  a  fiduciary  with 
respect  to  Plan  assets  solely  by  reason 
of  providing  securities  custodial 
services  for  a  Plan. 

B.  The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  fitim 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  November  3,  2000,  to  any 
extension  of  credit  to  the  Plans  by  the 
Foreign  Affiliates  to  permit  the 
settlement  of  securities  transactions 
regardless  of  whether  they  are  effected 
on  an  agency  or  a  principal  basis,  or  in 
connection  with  the  writing  of  options 
contracts,  provided  that  the  following 
conditions  and  the  General  Conditions 
of  Section  11  are  satisfied: 

(1)  The  Foreign  Affiliate  is  not  a 
fiduciary  with  respect  to  any  Plan  assets 
involved  in  the  transaction,  unless  no 
interest  or  other  consideration  is 
received  by  the  Foreign  Affiliate  or  an 
affiliate  thereof,  in  connection  with 
such  extension  of  credit;  and 

(2)  Any  extension  of  credit  would  be 
lawful  under  the  Securities  Exchange 
Act  of  1934  (the  1934  Act)  and  any  rules 
or  regulations  thereunder  if  such  Act, 
rules  or  regulations  were  applicable. 

C.  The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  November  3,  2000,  to  the 
lending  of  securities  to  the  Foreign 
Affiliates  by  the  Plans,  provided  that  the 


following  conditions  and  the  General 
Conditions  of  Section  U  are  satisfied: 

(1)  Neither  the  Foreign  Affiliate  nor 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  Plan  assets  involved  in 
the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c))  with  respect  to  those 
assets; 

(2)  The  Plan  receives  fit)m  the  Foreign 
Affiliate  (by  physical  delivery  or  by 
book  entry  in  a  securities  depository, 
wire  transfer,  or  similar  means)  by  the 
close  of  business  on  the  day  on  which 
the  loaned  securities  are  delivered  to  the 
Foreign  Affiliate,  collateral  consisting  of 
cash,  securities  issued  or  guaranteed  by 
the  U.S.  Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  U.S. 
bank  letters  of  credit  issued  by  persons 
other  than  the  Foreign  Affiliate  or  an 
aiffiliate  of  the  Foreign  Affiliate,  or  any 
combination  thereof.  All  collateral  shall 
be  in  U.S.  dollars,  or  dollar- 
denominated  securities  or  bank  letters 
of  credit,  and  shall  be  held  in  the  United 
States; 

(3)  The  collateral  has,  as  of  the  close 
of  business  on  the  preceding  business 
day,  a  market  value  equal  to  at  least  100 
percent  of  the  then  market  value  of  the 
loaned  seciirities  (or,  in  the  case  of 
letters  of  credit,  a  stated  amount  equal 
to  same); 

(4)  The  loan  is  made  pursuant  to  a 
written  loan  agreement  (the  Loan 
Agreement),  which  may  be  in  the  form 
of  a  master  agreement  covering  a  series 
of  securities  lending  transactions,  and 
which  contains  items  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(5)  In  return  for  lending  securities,  the 
Plan  either  (a)  receives  a  reasonable  fee, 
which  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (b)  has  the  opporttmity  to 
derive  compensation  through  the 
investment  of  cash  collateral.  In  the 
latter  case,  the  plan  may  pay  a  loan 
rebate  or  similar  fee  to  the  Foreign 
Affiliate,  if  such  fee  is  not  greater  than 
the  Plan  would  pay  an  unrelated  party 
in  a  comparable  arm's  length  transaction 
with  an  unrelated  party; 

(6)  The  Plan  receives  at  least  the 
equivalent  of  all  distributions  on  the 
borrowed  securities  made  during  the 
term  of  the  loan,  including,  but  not 
limited  to,  cash  dividends,  interest 
payments,  shares  of  stock  as  a  result  of 
stock  splits  Emd  rights  to  purchase 
additional  securities  that  the  Plan 
would  have  received  (net  of  tax 


withholdings)  *  had  it  remained  the 
record  owner  of  such  securities. 

(7)  If  the  market  value  of  the  collateral 
as  of  the  close  of  trading  on  a  business 
day  falls  below  100  percent  of  the 
market  value  of  the  borrowed  securities 
as  of  the  close  of  trading  on  that  day.  the 
Foreign  Affiliate  delivers  additional 
collateral,  by  the  close  of  the  Plan's 
business  on  thfe  following  business  day. 
to  bring  the  level  of  the  collateral  back 
to  at  least  100  percent.  However,  if  the 
market  value  of  the  collateral  exceeds 
100  percent  of  the  market  value  of  the 
borrowed  securities,  the  Foreign 
Affiliate  may  require  the  Plan  to  return 
part  of  the  collateral  to  reduce  the  level 
of  the  collateral  to  100  percent; 

(8)  Before  entering  into  a  Loan 
Agreement,  the  Foreign  Affiliate 
furnishes  to  the  independent  Plan 
fiduciary  (a)  the  most  recent  available 
audited  statement  of  the  Foreign 
Affiliate's  financial  condition,  (b)  the 
most  recent  available  unaudited 
statement  of  its  financial  condition  (if 
more  recent  than  the  audited  statement), 
and  (c)  a  representation  that,  at  the  time 
the  loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  that  has  not  been  disclosed 
since  the  date  of  the  most  recent 
financial  statement  furnished  to  the 
independent  Plan  fiduciary.  Such 
representation  may  be  made  by  the 
Foreign  Affiliate's  agreeing  that  each 
loan  of  securities  shall  constitute  a 
representation  that  there  has  been  no 
such  material  adverse  change: 

(9)  The  Loan  Agreement  and/or  any 
securities  loan  outstanding  may  be 
terminated  by  the  Plan  at  any  time, 
whereupon  the  Foreign  Affiliate  shall 
deliver  certificates  for  securities 
identical  to  the  borrowed  securities  (or 
the  equivalent  thereof  in  the  event  of 
reorganization,  recapitalization  or 
merger  of  the  issuer  of  tl^  borrowed 
securities)  to  the  Plan  within  (a)  the 
customary  delivery  period  for  such 
securities,  (b)  five  business  days,  or  (c) 
the  time  negotiated  for  such  delivery  by 
the  Plan  and  the  Foreign  Affiliate, 
whichever  is  least,  or.  alternatively  such 
period  as  permitted  by  Prohibited 
Transaction  Class  Exemption  (PTCE) 
81-6  (46  FR  7527,  JanOary  23,  1981,  as 
amended  at  52  FR  18754,  May  19,  1987). 
as  it  may  be  amended  or  superseded.^ 


'  The  Department  noles  the  Applicants' 
representation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  may  be  subject  to  foreign  tax 
withholdings  and  that  the  Foreign  Affiliate  will 
always  put  the  Plan  back  in  at  least  as  good  a 
position  as  it  would  have  been  in  had  it  not  lent 
the  securities. 

'  PTCE  81-6  provides  an  exemption  under  certain 
conditions  from  section  406(8)(1)(A)  through  (D|  of 
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(10)  In  the  event  that  the  loan  is 
terminated  and  the  Foreign  Affiliate 
fails  to  return  the  borrowed  securities  or 
the  equivalent  thereof  within  the  time 
described  in  paragraph  (9).  the  Plan  may 
purchase  securities  identical  to  the 
borrowed  securities  (or  their  equivalent 
as  described  above)  and  may  apply  the 
collateral  to  the  payment  of  the 
purchase  price,  any  other  obligations  of 
the  Foreign  Affiliate  under  the  Loan 
Agreement,  and  any  expenses  associated 
with  the  sale  and/or  purchase.  The 
Foreign  Affiliate  is  obligated  to  pay, 
under  the  terms  of  the  Loan  Agreement, 
and  does  not  pay,  to  the  Plan,  the 
amount  of  any  remaining  obligations 
and  expenses  not  covered  by  the 
collateral,  plus  interest  at  a  reasonable 
rate.  Notwithstanding  the  fcffegoing,  the 
Foreign  Affiliate  may,  in  the  event  it 
fails  to  return  borrowed  securities  as 
described  above,  replace  non-cash 
collateral  with  an  amount  of  cash  not 
less  than  the  then  current  market  value 
of  the  collateral,  provided  that  such 
replacement  is  approved  by  the 
independent  Plan  fiduciary;  and 

(11)  The  independent  Plan  fiduciary 
maintains  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indicia  of  ownership  requirements 
under  section  404(b)  of  the  Act  and  the 
regulations  promulgated  imder  29  CFR 
2550.404b-l.  However,  in  the  event  that 
the  independent  Plan  fiduciary  does  not 
maintain  the  situs  of  the  Loan 
Agreement  in  accordance  with  the 
indica  of  ownership  requirements  of 
section  404(b)  of  the  Act,  the  Foreign 
Affiliate  shall  not  be  subject  to  the  civil 
penalty  which  may  be  assessed  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code. 

If  the  Foreign  Affiliate  fails  to  comply 
with  any  condition  of  this  exemption  in 
the  course  of  engaging  in  a  seciirities 
lending  transaction,  the  Plan  fiduciary 
which  caused  the  Plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  Plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)(A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Foreign 
Affiliate's  failure  to  comply  with  the 
conditions  of  the  exemption. 

Section  U.  General  CoBditions 

A.  The  Foreign  Affiliate  is  a  registered 
broker-dealer  subject  to  regulation  by  a 
governmental  agency,  as  described  in 


the  Ad  and  the  corresponding  provisions  of  section 
4975  (c)  of  the  Code  for  the  lending  of  securities 
that  are  assets  of  an  employee  benefits  plan  to  a 
U.S.  broker-dealer  registered  under  the  1934  Act  (or 
exempted  from  registration  under  the  1934  Act  as 
a  dealer  in  exempt  Government  securities,  as 
defined  therein). 


Section  III.  C,  and  is  in  compliance 
with  all  applicable  rules  and  regulations 
thereof  in  connection  with  any 
transactions  covered  by  this  exemption; 

B.  The  Foreign  Affiliate,  in 
connection  with  any  transactions 
covered  by  this  exemption,  is  in 
compliance  with  the  requirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  of  the 
1934  Act,  and  Securities  and  Exchange 
Commission  interpretations  thereof, 
providing  for  foreign  affiliates  a  limited 
exemption  fitim  U.S.  broker-dealer 
registration  requirements. 

C.  Prior  to  the  transaction,  the  Foreign 
Affiliate  enters  into  a  written  a^^ement 
with  the  Plan  in  which  the  Foreign 
Affiliate  consents  to  the  jurisdiction  of 
the  courts  of  the  United  States  for  any 
civil  action  or  proceeding  brought  in 
respect  of  the  subject  transactions. 

D.  The  Foreign  Affiliate  maintains,  or 
causes  to  be  maintained,  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  any  transaction  such 
records  as  are  necessary  to  enable  the 
persons  described  in  paragraph  E.  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met  except 
that— 

(1)  A  party  in  interest  with  respect  to 
a  Plan,  other  than  the  Foreign  Affiliate, 
shall  not  be  subject  to  a  civil  penalty 
under  section  502(i)  of  the  Act  or  the 
taxes  imposed  by  section  4975(aJ  or  (b) 
of  the  Code,  if  such  records  are  not 
maintained,  or  are  not  available  for 
examination,  as  required  by  paragraph 
E.;  and 

(2)  A  prohibited  transaction  shall  not 
be  deemed  to  have  occurred  if,  due  to 
cirmunstances  beyond  the  control  of  the 
Foreign  Affiliate,  such  records  are  lost 
or  destroyed  prior  to  the  end  of  such  six 
year  period; 

E.  Notwithstanding  the  provisions  of 
subsections  (aK2)  and  (b)  of  section  504 
of  the  Act,  the  Foreign  Affiliate  makes 
the  records  referred  to  above  in 
paragraph  D.,  unconditionally  available 
for  examination  during  normal  business 
hours  at  their  customary  location  to  the 
following  persons  or  an  authcsized 
representative  thereof: 

(1)  The  Department,  the  Internal 
Revenue  Service  or  the  SEC; 

(2)  Any  fiduciary  of  a  Plan; 

(3)  Any  contributing  employer  to  a 
Plan; 

(4)  Any  employee  organization  any  of 
whose  members  are  covered  by  a  Plan; 
and 

(5)  Any  participant  or  beneficiary  of  a 
Plan.  However,  none  of  the  persons 
described  above  in  paragraphs  (2)-(5)  of 
this  paragraph  E.  shall  be  authorized  to 
examine  trade  secrets  of  the  Foreign 
AffiUate,  or  any  commercial  or  financial 


information  which  is  privileged  or 
confidential. 

F.  Prior  to  any  Plan's  approval  of  any 
transaction  with  a  Foreign  Affiliate,  the 
Plan  is  provided  copies  of  the  proposed 
and  final  exemption  with  respect  to  the 
exemptive  relief  granted  herein. 

Section  m.  Definitions 

Forpurposes  of  this  exemption, 

A.  The  terms  "DLJ"  or  "CSFB"  as 
referred  to  in  Section  I.,  mean 
Donaldson,  Lufldn  &  Jenrette  Securities 
Corporation  or  Credit  Suisse  First 
Boston  Corporation. 

B.  The  term  "affiliate"  of  another 
person  shall  include: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  or  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  sudi  other 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner.  (For  purposes  of  this 
definition,  the  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or ' 
policies  of  a  person  othw  than  an 
individual.) 

C.  The  term  "Foreign  Affiliate,"  shall 
mean  a  current  or  future  affiliate  of  DLJ 
or  CSFB  that  is  subject  to  regulation  as 
a  broker-dealer  by — 

(1)  The  Securities  and  Futures 
Authority,  in  the  United  Kingdom;  or 

(2)  The  Australian  Securities  & 
Investments  Commission  in  Australia. 

D.  The  term  "security"  shall  include 
equities,  fixed  income  securities, 
options  on  equity  and  on  fixed  income 
seciirities,  government  obligations,  and 
any  other  instrument  that  constitutes  a 
security  under  U.S.  securities  laws.  The 
term  "security"  does  not  include  swap 
agreements  or  other  national  principal 
contracts. 

Section  IV.  EffiMrtiTe  Date 

This  exemption  is  effective  as  of 
NovembOT  3,  2000. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
acc\irately  describe  all  material  terms  of 
the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department. 
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For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  PTE  99- 
45  and  this  final  exemption,  refer  to  the 
proposed  exemptions  and  the  grant 
notices  which  are  cited  above. 

Signed  at  Washington,  DC,  this  31st  day  of 
October,  2001. 
Ivan  L.  Strasfeld, 

Director  of  Exemption,  Determinations, 
Pension  and  Welfare  Benefits, 
Administration,  U.S.  Department  of  Labor. 
(FR  Doc.  01-27754  Filed  11-5-01:  8:45  am) 
BIUMQ  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  2001- 
43;  [Exemption  Application  No.  D-10916 
andD-10917,etal.] 

Grant  of  Individual  Exemptions;  The 
FHP  International  Corporation  401  (it) 
Savings  Plan;  and  The  FHP 
international  Corporation  PAYSOP 
(Together,  the  Plans)  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  Individual 
Exemptions. 

SUINMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  aveulable  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  typ>e  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  FHP  International  Corporation 
401(k)  Savings  Plan;  and  The  FHP 
International  Corporation  PAYSOP 
(together,  the  Plans) 

Located  in  Santa  Ana.  California 
[Prohibited  Transaction  Exemption  2001-43; 

Exemption  Application  Nos.  D-10916  and 

D-10917] 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 
from  April  21, 1997  through  May  20, 
1997,  to:  (1)  The  past  receipt  by  the 
Plans  of  certain  rights  (the  Talbert 
Rights)  to  purchase  shares  of  common 
stock,  par  value  $.01  per  share,  of 
Talbert  Medical  Management  Holding 
Corporation  (Talbert);  (2)  the  past 
holding  of  the  Talbert  rights  by  the 
Plans;  and  (3)  the  disposition  or  exercise 
of  the  Talbert  Rights  by  the  Plans; 
provided  that  the  following  conditions 
are  satisfied: 

(A)  The  Plans'  acquisition  and 
holding  of  the  Talbert  Rights  resulted 
bom  independent  acts  of  FHP 
International  Corporation  (FHP)  and 
Talbert  as  corporate  entities,  and  all 
holders  of  common  stock  of  FHP  (FHP 
Common  Stock)  were  treated  in  a  like 
manner,  including  the  Plans; 

(B)  With  respect  to  Talbert  Rights 
allocated  to  the  Plans,  the  Talbert  Rights 
were  acquired  solely  for  the  accounts  of 
participants  who  had  directed 
investment  of  all  or  a  portion  of  their 


account  balances  in  FHP  Common  Stock 
pursuant  to  Plan  provisions  for 
individually-directed  investment  of 
participant  accounts;  and 

(C)  With  respect  to  Talbert  Rights 
allocated  to  the  Plan,  all  decisions 
regarding  the  holding,  disposition  or 
exercise  of  the  Talbert  Rights  were 
made,  in  accordance  with  Plan 
provisions  for  individually-directed 
investment  of  participant  accounts,  by 
the  individual  Plan  participants  whose 
accounts  in  the  Plans  received  Talbert 
Rights,  including  all  determinations 
regarding  the  exercise  or  sale  of  the 
Talbert  Rights,  except  for  those 
participants  who  failed  to  file  timely 
and  valid  instructions  concerning  the 
exercise  of  the  Talbert  Rights  (in  which 
event  the  Talbert  Rights  were  sold). 
EFFECTIVE  DATE:  This  exemption  is 
effective  froip  April  21,  1997  through 
May  20,  1997. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  7,  2001  at  66  FR  46840. 

Written  Comments  and  Hearing 
Requests:  The  Department  received  one 
letter  from  a  commentator  which  did 
not  address  any  issues  relating  to  the 
proposed  exemption,  but  sought  more 
information  concerning  the  transaction. 
The  Department  provided  the  additional 
information  to  the  person  via  telephone. 
In  addition,  the  Department  received  a 
number  of  telephone  calls  from  other 
Plan  participants  requesting  further 
information.  Each  of  these  inqxiiries  was 
responded  to  by  telephone  and  no 
additional  questions  were  raised.  The 
Department  received  no  requests  for  a 
hearing  with  respect  to  the  proposed 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
Telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Anthem  Insurance  Companies,  Inc. 
(Anthem) 

Located  in  Indianapolis,  IN 
[Prohibited  Transaction  Exemption  2001-44; 
Exemption  Application  No.  0-10979) 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  October  24,  2001,  to  the 
receipt,  by  an  employee  benefit  plan 
(the  Plan)  or  by  a  Plan  participant  (the 
Plan  Participant)  that  is  an  eligible 
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member  (the  Eligible  Member),  by 
reason  of  the  ownership  of  an  insurance 
policy  or  contract  issued  by  Anthem,  of 
common  stock  (Common  Stock)  issued 
by  Anthem,  Inc.  (the  Parent  Company), 
a  newly-formed  holding  company  or 
cash  (Cash),  in  exchange  for  such  Plan's 
or  Plan  Participant's  mutual 
membership  interest  in  Anthem,  in 
accordance  with  a  plan  of  conversion 
(the  Plan  of  Conversion)  adopted  by 
Anthem  and  implemented  under 
Indiana  law. 

This  exemption  is  subject  to  the 
following  conditions  set  forth  below  in 
Section  D. 

Section  II.  General  Conditions 

(a)  The  Plan  of  Conversion  is  subject 
to  approval,  review  and  supervision  by 
the  Commissioner  of  Insurance  of  the 
Indiana  Department  of  Insurance  (the 
Commissioner)  and  is  implemented  in 
accordance  with  procedural  and 
substantive  safeguards  imposed  under 
Indiana  law. 

(b)  The  Conunissioner  reviews  the 
terms  and  options  that  are  provided  to 
Eligible  Members  as  part  of  such 
Commissioner's  review  of  the  Plan  of 
Conversion,  and  the  Commissioner 
approves  the  Plan  of  Conversion 
following  a  determination  that  such 
Plan  is  fair,  reasonable  and  equitable  to 
Eligible  Members. 

(c)  Each  Eligible  Member  has  an 
opportunity  to  vote  to  approve  the  Plan 
of  Conversion  after  full  written 
disclosure  is  given  to  the  EUgible 
Member  by  Anthem. 

(d)  Any  determination  to  receive 
Common  Stock  or  Cash  by  an  Eligible 
Member  which  is  a  Plan,  pursuant  to  the 
terms  of  the  Plan  of  Conversion,  is  made 
by  one  or  more  Plan  fiduciaries  which 
are  independent  of  Anthem  and  its 
affiliates  and  neither  Anthem  nor  any  of 
its  affiliates  exercises  any  discretion  or 
provides  "investment  advice"  within 
the  meaning  of  29  CFR  2510.3-21(c), 
with  respect  to  such  decisions. 

(e)  Any  determination  to  receive 
Common  Stock  or  Cash  by  an  Eligible 
Member  which  is  a  Plan  Participant, 
pursuant  to  the  terms  of  the  Plan  of 
Conversion,  is  made  by  such  participant 
and  neither  Anthem  nor  any  of  its 
affiliates  exercises  any  discretion  or 
provides  "investment  advice"  within 
the  meaning  of  29  CFR  2510.3-21(c), 
with  respect  to  such  decisions. 

(f)  After  each  Eligible  Member  entitled 
to  receive  shares  of  Common  Stock  is 
allocated  at  least  21  shares,  additional 
consideration  may  be  allocated  to 
Eligible  Members  based  on  actuarial 
formulas  that  take  into  account  each 
Eligible  Member's  contribution  to 
Anthem's  statutory  surplus,  which 


formulas  are  subject  to  review  and 
approval  bv  the  Commissioner. 

(g)  All  Eligible  Members  that  are  Plans 
or  Plan  Participants  participate  in  the 
transactions  on  the  same  basis  and 
within  their  class  groupings  as  all 
Eligible  Members  that  are  not  Plans  or 
Plan  Participants. 

(h)  No  Eligible  Member  pays  any 
brokerage  commissions  or  fees  in 
connection  with  their  receipt  of 
Conmion  Stock  or  in  coimection  with 
the  implementation  of  the  commission- 
free  purchase  and  sale  program. 

(i)  All  of  Anthem's  policyholder 
obligations  remain  force  and  are  not 
affected  by  the  Plan  of  Conversion. 

Section  III.  Definitions. 

For  purposes  of  this  exemption, 

(a)  The  term  "Anthem"  means 
Anthem  Insurance  Companies,  Inc. 

(b)  An  "affiliate"  of  Anthem 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Anthem;  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.)  and 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  A  "policy"  is  defined  as  (1)  Any 
individual  insiu'cmce  policy  or  health 
care  benefits  contract  that  has  been 
issued  by  Anthem  and  under  which  the 
holder  thereof  has  membership  interests 
in  Anthem;  (2)  any  certificate  issued  by 
Anthem  under  a  group  insurance  policy 
or  health  care  benefits  contract  imder 
which  certificate  the  holder  thereof  has 
membership  interests  in  Anthem;  or  (3) 
certificates  of  membership  issued  by 
Anthem  in  or  under  guaranty  policies 
under  which  certificate  the  holder 
thereof  is  a  member  of  Anthem  with 
membership  interests. 

(d)  The  term  "membership  interests" 
means  (1)  voting  rights  of  Anthem's 
members  as  provided  by  law  and 
Anthem's  Articles  of  Incorporation  and 
Bylaws,  and  (2)  the  rights  of  members  to 
receive  cash,  stock,  or  other 
consideration  in  the  event  of  conversion 
to  a  stock  insvu^nce  company  under 
Indiana  Demutualization  Law  or  a 
dissolution  of  Anthem  as  provided  by 
Indiana  insurance  law  and  Anthem;s 
Articles  of  Incorporation  and  Bylaws. 

(e)  The  term  "Eligible  Member"  or 
"Eligible  Statutory  Member"  means  a 
person  or  entity  (1)  whose  name  appears 
on  Anthem's  records  as  the  holder  of 
one  or  more  in  force  policies  issued  by 
Anthem  as  of  both  and  the  date  the 
Board  of  Directors  adopts  the  Plan  of 


Conversion  and  the  effective  date  of  the 
Plan  of  Conversion,  and  (2)  who  has  had 
continuous  health  care  benefits  coverage 
with  the  same  insiuing  company  during 
the  period  between  those  two  dates 
under  any  policy  without  a  break  of 
more  than  one  day. 

(f)  The  term  "Parent  Company"  refers 
to  a  corporation  organized  and  existing 
under  the  Indiana  Business  Corporation 
Law.  Prior  to  the  conversion,  the  Parent 
Company  will  be  a  wholly  owned 
subsidiary  of  Anthem.  Upon  the 
conversion  of  Anthem  to  a  stock 
company,  the  Parent  Company  will 
serve  as  the  "Indiana  parent 
corporation"  of  Anthem  for  purposes  of 
Indiana  law.  Upon  the  effective  date  of 
the  Plan  of  Conversion,  the  Parent 
Company  will  complete  an  initial  public 
offering  (the  IPO)  of  shares  of  Parent 
Company  Conunon  Stock  for  cash. 

Effective  Date:  This  exemption  is 
effective  as  of  October  24,  2001. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department;s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  3,  2001  at  66  FR  40743. 

Written  Comments 

The  Department  received  two  written 
conunents  with  respect  to  the  proposed 
exemption.  The  first  comment,  which 
was  submitted  on  behalf  of  the  UFCW 
Unions  and  Employers  Health  and 
Welfare  Plan  of  Central  Ohio,  a  Plan 
policyholder  of  Anthem,  by  legal 
representatives  for  the  Plan's  board  of 
trustees  (the  Trustees),  requests  that  the 
Department  revise  the  final  exemption 
and  require  that  Anthem  distribute  the 
demutualization  proceeds  solely  to  the 
Plan,  instead  of  to  Plan  Participants. 
Due  to  the  substantive  nature  of  the 
issue  presented,  the  comment  was 
forwarded  to  Anthem  for  response.  The 
second  comment,  which  was  submitted 
by  Anthem,  clarifies  and  updates  the 
proposed  exemption  in  a  number  of 
areas. 

Following  is  a  discussion  of  the 
comments  received,  including  the 
responses  made  by  Anthem  and/or  the 
Department. 

Plan  Policyholder  Comment 

As  noted  above,  the  commenter  states 
that  it  represents  the  Trustees  of  a 
multiemployer  health  and  welfare  plan 
which  is  funded  exclusively  through 
employer  contributions.  The  Plan  has 
offered  participants  the  choice  of  either 
a  self  insured  option  or  a  fully-insured 
option  through  an  Anthem  affiliate. 

The  commenter  notes  that  Anthem's 
Plan  of  Conversion.generally  proposes 
to  distribute  the  demutualization 
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consideration  to  individual  certificate 
holders  as  opposed  to  group 
policyholders.  The  commenter  asserts 
that  group  policyholders  which 
contracted  with  certain  companies  prior 
to  their  merger  with  Anthem  are 
deemed  entitled  to  the  proceeds  of  the 
demutualization.  However,  due  to  the 
timing  of  the  Plan's  contracting  with  the 
Anthem  affiliate,  the  commenter 
explains  that  Anthem  intends  to 
distribute  the  demutualization  proceeds 
to  Plan  Participants  and  not  to  the  Plan. 
This,  according  to  the  commenter, 
creates  an  inequitable  result  because  the 
premiums  are  paid  entirely  out  of  the 
Plan's  assets  and  only  those  Plan 
Participants  who  have  selected  the  fully 
insured  option  will  be  entitled  to 
receive  the  proceeds  from  the 
demutualization. 

In  addition,  the  commenter  indicates 
that  the  Trustees  believe  that  the 
proceeds  of  the  demutualization  should 
be  distributed  to  the  Plan  to  be  held  in 
trust  and  utilized  for  the  benefit  of  all 
Plan  Participants  and  beneficiaries 
because  it  would  be  consistent  with  the 
Department's  position  on  whether  a 
Plan  policyholder  is  entitled  to  keep  the 
proceeds  of  a  demutualization. 
Assuming  the  proceeds  are  "plan 
assets,"  the  commenter  questions  on 
what  basis  Anthem  can  distribute  the 
proceeds  to  any  party  but  the  Plan. 

Finally,  the  conunenter  notes  that 
neither  Anthem's  Plan  of  Conversion 
nor  the  proposed  exemption  appear  to 
contemplate  the  Plan  as  a  policyholder 
but  instead  focus  on  the  terms 
"employer"  or  "association"  when 
describing  a  group  policyholder  or  a 
plan  sponsor.  The  unique  nature  of  the 
Plan,  according  to  the  commenter, 
justifies  different  policyholder  treatment 
and  distribution  of  demutualization 
consideration  to  the  Plan  as  opposed  to 
a  limited  percentage  of  Plan 
Participants.  Therefore,  the  conmienter 
requests  that  the  Department  revise  the 
final  exemption  and  require  Anthem  to 
distribute  the  demutualization 
consideration  to  the  Plan. 

In  response  to  the  commenter. 
Anthem  states  that  it  is  an  Indiana- 
domiciled  mutual  insurance  company 
owned  by  its  Statutory  Members,  which 
are  certain  Anthem  customers  who  have 
both  voting  and  other  ownership  rights 
in  the  insurer.  As  an  Indiana-domiciled 
mutual  company.  Anthem  explains  that 
Indiana  Demutualization  Law 
exclusively  governs  its  conversion  to  a 
stock  company  and  requires  the  fair 
market  value  its  conversion  to  a  stock 
company  and  requires  the  fair  market 
value  of  the  company  to  be  paid  to 


Eligible  Statutory  Members  upon  the 
demutualizaiton.^ 

In  addition.  Anthem  explains  that 
Indian  Demutualization  Law  requires 
that  the  question  of  who  qualifies  as  a 
Statutory  Member  be  determined  by 
reference  to  the  mutual  company's 
articles  of  incorporation,  by-laws  and 
records.  Anthem  points  out  that  its 
membership  rules  are  found  primarily 
in  its  By-Laws.  With  respect  to  group 
health  benefits  contracts,  Anthem  notes 
that  its  By-Laws  provide  that  Statutory 
Members  are  those  persons  who  have 
been  granted  membership  rights  under 
insurance  agreements  between  Anthem 
and  the  employer  (or  other  person, 
including  an  employer  association  or 
employee  organization)  acting  for  and  * 
on  the  persons'  behalf.  Anthem  further 
explains  that  is  By-Laws  have  provided 
for  deceased  that  a  certificate  holder 
with  health  benefits  coverage  from  the 
insurer  is  granted  membership  rights 
rather  than  the  holder  of  the  group 
contract,  regardless  of  who  pays  the 
premiums  for  health  benefits  coverage. 

With  respect  to  the  commenter, 
Anthem  confirms  that  the  Plan  received 
its  group  health  benefits  contract  from 
an  Anthem  affiliate  and  that  the  Plan 
Participants  were  issue  certificates  of 
membership  from  Anthem.  In  addition, 
Anthem  indicates  that  the  Plan  was 
issued  a  "guaranty  policy"  under  which 
it  would  not  be  considered  a  Statutory 
Member.  Instead,  the  certificate  holders 
(i.e.,  the  Plan  Participants  who  elected 
the  Plan's  insured  option)  were  granted 
membership  rights.  As  Statutory 
Members,  Anthem  asserts  that  Uie  Plan 
Participants  were  given  the  right  to  vote 
in  the  election  of  Anthem's  Board  of 
Directors  and  "to  vote  on  any  proposition 
that  the  Board  submits  to  a  vote  of  the 
Statutory  Members  in  accordance  with 
Indiana  law.  Fiulhermore,  Anthem 
explains  that  Indiana  law  requires  that 
these  Plan  Participants  (as  Statutory 
Members)  also  have  the  right  to  receive 
consideration  in  the  event  of  Anthem's 
demutualization. 


'  Under  its  Plan  of  Conversion,  Anthem  indicates 
that  "Eligible  Statutory  Members"  will  be  those 
persons  (or  entities)  who  were  Statutory  Members 
on  June  18,  2001  (the  date  Anthem's  Board  of 
Directors  adopted  the  Plan  of  Conversion),  who 
continue  to  be  Statutory  Members  on  the  effective 
date  of  the  conversion  and  who  have  had 
continuous  health  care  benefits  coverage  with  the 
same  company  (either  Anthem  or  its  Blue  Cross  and 
Blue  Shield  subsidiaries  in  Kentucky.  Ohio  or 
Connecticut)  during  the  period  between  those  two 
dates  without  a  break  in  coverage  of  more  than  one 
day.  As  used  herein  "Eligible  Statutory  Members" 
refer  also  to  "Eligible  Members." 

In  addition.  Anthem's  Plan  of  Convei^ion  states 
that  a  Statutory  Member  is,  as  of  any  speciRed  date, 
any  person,  who  in  accordance  with  the  records. 
Articles  of  Incorporation  or  By-Laws  of  Anthem,  is 
the  holder  of  an  "in  force"  policy. 


The  Department  has  considered  the 
comment  and  has  determined  not  to 
adopt  the  commenter's  recommendation 
that  the  exemption  be  revised  to  require 
that  Anthem  distribute  the 
demutualization  consideration  to  the 
Plan.  In  this  regard,  the  Department 
notes  that  Indiana  Demutualization  Law 
mandates  that  Anthem's  Articles  of 
Incorporation  and  By-Laws  govern  who 
is  accorded  membership  interests  ia  the 
company  and  to  whom  the 
demutualization  consideration  is  to  be 
paid.  The  Department  also  notes  that 
Anthem's  By-Laws  predate  the  Plan's 
contractual  arrangement  with  the 
company.  Lastly,  the  Trustees,  as 
fiduciaries  of  the  Plan,  determined  to 
enter  into,  and  be  subject  to  the  terms 
of,  a  group  health  benefits  contract  with 
an  Anthem  affiliate  which  conferred 
certain  ownership  and  voting  rights  on 
Plan  Participants  that  are  Eligible 
Members  of  Anthem.  Although  the 
demutualization  may  not  have  been 
contemplated  at  contract  execution  by 
the  Trustees,  nevertheless,  one  of  these 
ownership  rights  is  the  right  to  receive 
consideration  in  the  event  of  Anthem's 
demutualization. 

Anthem 's  Comment 

1 .  Operative  Language  Changes  and 
Effective  Date.  In  Section  I  of  the 
proposed  exemption,  in  the  operative 
language,  the  first  sentence  of  the  initial 
paragraph  states,  in  part,  that  if  the 
exemption  is  granted  the  restrictions 
and  sanctions  imposed  under  the  Act 
and  the  Code  will  not  apply  to  the 
receipt  of  certain  demutalization 
consideration,  by  a  Plan,  or  a  Plan 
Participant,  both  of  which  are  Eligible 
Members  by  reason  of  their  ownership 
of  an  insurance  policy  or  contract  issued 
by  Anthem.  Anthem  requests  that  this 
sentence  be  revised  to  delete  the 
definition  of  "Eligible  Member"  because 
it  believes  the  definition  conflicts  with 
the  correct  definition  of  Eligible 
Member,  as  set  forth  in  Section  III  of  the 
proposal. 

In  addition,  Anthem  requests  that  the 
final  exemption  be  made  effective  as  of 
October  24,  2001,  and  that  this  effective 
date  be  referenced  in  the  grant  notice. 
On  October  29,  2001,  Anthem 
represents  that  it  anticipates  entering 
into  binding  agreements  to  sell  the 
Common  Stock  to  underwriters  on 
November  2,  2001.  Because  the  granting 
of  the  exemption  is  a  condition  to  the 
closing  of  the  sale.  Anthem  states  that 
it  will  not  be  able  to  deliver  the 
Common  Stock  on  November  2.  2001. 
pursuant  to  the  agreements  unless  the 
exemption  is  signed  and  effective. 

Therefore,  Anthem  suggests  that  the  „_ 
initial  paragraph  of  the  operative 
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language  be  revised  to  read  as  follows  in 
the  final  exemption: 

The  restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code,  by 
reason  of  section  4975(a)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply,  effective  October 
24,  2001,  to  the  receipt,  by  an  employee 
benefit  plan  (the  Plan)  or  by  a  Plan 
participant  (the  Plan  Participant)  that  is  an 
eligible  member  (the  Eligible  Member),  by 
reason  of  the  ownership  of  an  insurance 
policy  or  contract  *  •  • 

In  addition,  Anthem  requests  that  the 
final  exemption  reflect  an  effective  date. 

In  response  to  these  comments,  the 
Department  has  made  the  requested 
changes  to  the  operative  language  and 
has  also  added  a  new  section  to  the  final 
exemption  captioned  "Effective  Date." 

2.  Allocation  of  Common  Stock  to 
Eligible  Members.  Section  11(f)  of  the 
proposed  exemption  provides,  in 
relevant  part,  that  after  each  Eligible 
Member  entitled  to  receive  shares  of 
Common  Stock  is  allocated  at  least  21 
shares,  additional  consideration  will  be 
allocated  to  Eligible  Members  who  own 
participating  policies  based  on  actuarial 
formulas  that  take  into  account  each 
participating  policy's  contribution  to 
Anthem's  statutory  surplus  and  are 
subject  to  review  and  approval  by  the 
Commissioner.  Anthem  requests  that 
Section  11(f)  be  revised  as  follows  to 
reflect  more  accurately  how  additional 
consideration  will  be  allocated  to 
Eligible  Members: 

After  each  Eligible  Member  entitled  to 
receive  shares  of  Common  Stock  is  allocated 
at  least  21  shares,  additional  consideration 
may  be  allocated  to  Eligible  Members  based 
on  actuarial  formulas  that  take  into  account 
each  Eligible  Member's  contribution  to 
Anthem's  statutory  surplus,  which  formulas 
are  subject  to  review  and  approval  by  the 
Commissioner. 

Anthem  represents  that  its  policies 
are  generally  issued  and  renewed  for  a 
term  of  one  year.  In  order  to  compensate 
Eligible  Members  fairly  for  their 
membership  interests.  Anthem  explains 
that  the  actuarial  formulas  used  to 
allocate  consideration  take  into  account 
an  Eligible  Member's  total  contribution 
to  the  insiuer's  statutory  surplus  based 
on  all  of  the  policies  and  certificates 
imder  which  the  Eligible  Member  has 
had  continuous  coverage,  rather  than 
the  actuarial  contribution  of  a  isingle 
policy  or  certificate  held  on  the  date 
used  to  calculate  each  Eligible  Member's 
contribution  to  surplus.  In  addition. 
Anthem  states  that  it  decided  to  delete 
references  to  "participating"  policies 
because  it  does  not  have  any  policies 
that  require  the  payment  of  dividends  or 
as  to  which  any  f>erson  has  any 


reasonable  expectation  for  the  payment 
of  dividends. 

In  response  to  this  comment,  the 
Department  has  revised  Section  U[f)  of 
the  final  exemption,  accordingly. 

3.  Definition  of  Anthem.  Section  Ill(a) 
of  the  proposed  exemption  defines  the 
term  "Anthem"  to  include  any  affiliate 
of  Anthem,  as  defined  in  paragraph  (b) 
of  Section  in.  Anthem  requests  that  the 
reference  to  the  phrase  "any  affiliate  of 
Anthem,  as  defined  in  paragraph  (b)  of 
this  Section  IH"  be  deleted  from  the 
definition  because  Anthem  and  its 
affiliates  are  defined  separately  in  the 
exemption  application  and  many  of  the 
provisions  from  the  exemption 
application  have  been  incorporated  into 
the  proposal.  Anthem  notes  that  by 
treating  it  and  its  affiliates  as  the  same 
entity  changes  the  meaniiig  of  many  of 
those  provisions,  as  defined  in  the 
proposal.  In  this  regard,  Anthem  points 
out  that  the  clearest  example  of  this  is 
in  the  definition  of  "Eligible  Member" 
in  Section  Ill(e).  Without  distinguishing 
between  it  and  its  affiliates.  Anthem 
notes  that  the  definition  would 
incorrectly  denote  persons  with  policies 
issued  by  affiliates  of  Anthem  as 
members  of  Anthem.  Anthem  further 
points  out  that  policyholders  of  its 
affiliates  are  not  Anthem  members  and, 
thus,  will  not  have  voting  rights  or 
receive  compensation. 

4.  Notice  to  Interested  Persons.  In  the 
Section  of  the  proposal  captioned 
"Notice  to  Interested  Persons,"  the  first 
sentence  of  the  third  paragraph  states,  at 
40748,  that  Anthem  wiU  provide  a  copy 
of  the  proposed  exemption  to  interested 
persons  within  15  days  of  the 
publication  of  the  proposal  in  the 
Federal  Register.  Anthem  states  that 
this  paragraph  should  be  revised  to 
reflect  that  the  comment  period  for  the 
proposed  exemption  was  extended 
because  "The  Member  Information 
Statement"  (the  MIS),  which  contained 
the  "Notice  of  Application  for 
Prohibited  Transaction"  (the  Notice) 
was  mailed  over  a  period  of  several 
days,  rather  than  on  a  single  date. 
Anthem  states  that  it  began  mailing  the 
MIS  on  August  17,  which  was  within  15 
days  of  the  date  that  the  proposed 
exemption  was  published  in  the  Federal 
Register.  However,  Anthem  explains 
that  it  recognized  that  the  mailing 
would  take  several  days  to  complete,  so 
the  comment  period  was  extended  from 
September  17,  2001,  to  October  1,  2001, 
to  allow  members  enough  time  from  the 
date  of  the  final  mailing  to  file 
comments  with  the  Department. 
Anthem  further  explains  that  its  Notice 
informed  members  of  the  extended 
comment  period.       i 


In  response,  the  Department  notes  this 
revision  to  the  proposal. 

5.  Transaction  Change.  Finally, 
Anthem  states  that  it  wishes  to  update 
the  Department  concemiug  a  change  in 
the  demutualization  process.  In  this 
regard,  Anthem  notes  that  the  six  month 
lock-up  period  (referred  to  in 
Representation  12)  during  which  all 
Eligible  Members  are  prohibited  from 
selling  their  shares  of  Common  Stock 
has  been  eliminated  for  many  Eligible 
Members.  Anthem  explains  that  Eligible 
Members  will  generally  be  free  to  sell 
their  shares  of  Common  Stock  in  the 
open  market  after  they  receive  thefr 
notification  of  share  ownership. 
However,  Anthem  indicates  that  a  small 
number  of  Eligible  Members  (i.e., 
certain  large  group  customers)  who 
receive  and  continue  to  hold  30,000  or 
more  shares  of  Common  Stock  in 
exchange  for  their  membership  interests 
will  still  be  restricted  frtim  selling, 
transferring,  pledging,  hypothecating  or 
otherwise  assigning  their  shares  for  180 
days  following  the  effective  date  of  the 
Plan  of  Conversion,  except  where  the 
transfer  (a)  Is  in  accordance  with  a  Large 
Holder  Sale  program.^  (b)  occurs  by 
operation  of  law,^  or  (c)  occurs  with  the 
written  consent  of  Anthem.  After  the 
expiration  of  the  180  day  period. 
Anthem  states  that  the  large  group 
Eligible  Members  will  be  free  to  sell 
their  Common  Stock  in  the  open  market. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
and  clarifications  described  above. 

For  further  information  regarding  the 
comments  and  other  matters  discussed 
herein,  interested  persons  are 


2  The  Large  Holder  Sale  Program  is  designed  to 
help  ensure  that  the  public  trading  market  for  the 
Common  Stock  is  not  adversely  affected  by  the  sale 
of  large  blocks  before  the  trading  market  has  time 
to  achieve  mature  trading  characteristics.  The 
program  applies  only  during  the  first  180  days 
following  the  effective  date  of  the  Plan  of 
Conversion,  and  it  applies  only  to  "Large  Holders." 
a  relatively  small  number  of  large  group  customers 
who  will  receive  30,000  or  more  shares  of  Common 
Stock  in  the  demutualization.  If  Large  Holders  want 
to  sell  their  shares  of  Common  Stock  during  that 
180  day  period,  they  have  to  follow  special 
procedures  designed  to  limit  the  total  number  of 
shares  sold  by  Large  holder  in  the  open  market  on 
any  one  trading  day  during  that  period.  The  Large 
Sale  Holder  Program  cannot  be  changed  without  the 
consent  of  the  Commissioner. 

'  A  "transfer  by  operation  of  law"  refers  to  a 
transfer  of  stock  that  occurs,  not  because  of  a 
voluntary  sale  or  contractual  assignment  of  the 
stock,  but  as  the  legal  consequence  of  some  other 
event.  For  example,  if  one  corporation  merges  into 
another  corporation  in  a  statutory  merger 
transaction,  the  assets  of  the  merging  corporation 
are  deemed  by  the  state  corporate  law  merger 
statute  to  be  transferred  to  the  surviving 
corporation. 
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encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  D-10979)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department,  are  made  available 
for  public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and    * 
Welfare  Benefits  Administration,  Room 
N-1513.  U.S.  Department  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi«e  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  frtim  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  Section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  31st  day  of 
October,  2001. 
Ivan  Strasfield, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc.  01-27753  Filed  11-5-01;  8:45  am) 
mxiNO  COM  4Sio-a»-« 


NATIONAL  SCIENCE  FOUNDATION 

Emergency  Clearance;  Public 
Information  Collection  Requirements 
SubmKtad  to  the  Offlca  of  Management 
and  Budget;  Notice 

AGENCY:  National  Science  Foundation. 
ACTION:  Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB). 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  approval  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  an  opportunity  for 
public  comment  on  this  action.  After 
obtaining  and  considering  pubUc 
comment,  NSF  will  prepare  the 
submission  requesting  that  OMB 
approve  clearance  of  this  collection  for 
no  longer  than  3  years. 
DATES:  Interested  persons  are  invited  to 
send  comments  regarding  the  burden  or 
any  other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  below,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  received 
by  the  designees  referenced  below  by 
November  13,  2001. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov,  and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Attn:  Lauren  Winenberg,  NSF  Desk 
Officer. 

Comments:  Written  comments  are 
invited  on  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
or  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230;  telephone 
(703)  292-7556;  or  send  email  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Request  For  Emergency  Clearance  for 
Data  Collection  in  Support  of  a  Cross- 
Site  Evaluation  of  National  Science 
Foundation's  Directorate  For  Education 
and  Human  Resources  The  Urban 
Systemic  Program 

OMB  Approval  Number:  OMB  3145- 
(new). 

Expiration  Date:  Not  applicable. 

Abstract:  The  National  Science 
Foundation  (NSF)  requests  a  six-month 
(180  days)  emergency  clearance  for  the 
Evaluation  of  the  Urban  Systemic 
Program  (USP),  a  study  that  has  been 
on-going  since  October  1999  under 
OMB  3145-0136.  Due  to  a  change  in 
OMB  terms  of  clearance  for  OMB  3145- 
0136,  NSF  is  seeking  to  establish  an 
independent  clearance  for  the  USP 
study.  A  four-month  delay  (for  standard 
OMB  clearance)  would  negatively 
impact  the  baseline  data  collection  by 
placing  the  resumption  of  scheduling  of 
data  collection  at  the  end  of  the  2001- 
2002  school  year.  Participating  school 
districts  (respondents)  work  on  a  nine- 
month  schedule.  Scheduling  evaluator's 
visits  at  the  height  of  end-of-year  events 
and  on  the  eve  of  summer  vacation  is 
inconvenient  for  the  respondents, 
Furthermore,  when  the  school  year  ends 
key  interviewees  including  teachers  are 
unavailable. 

As  part  of  the  study,  four  site  visits 
have  been  scheduled  for  fall  of  2001. 
The  inconvenience  to  these  districts 
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represented  by  a  delay  or  siispension  of 
data  collection  activities  would  harm 
the  overall  evaluation  effort.  Finally, 
given  the  turnover  in  leadership  in 
urban  school  districts,  a  time  lapse  in 
data  collection  will  result  in  an 
increased  risk  of  the  departure  of  key 
USP  staff,  further  delaying  timely  and 
reliable  data  collection.  As  part  of 
multiple  data  collection  activities  over 
time,  opportunities  to  supplement 
baseline  data  through  observations  of 
normal  USP  operations  will  be 
compromised,  possibly  leading  to 
inconsistent  data  across  sites. 

USP  began  in  1999  when  NSF  made 
competitive  awards  of  up  to  S3  million, 
for  each  of  5  years,  to  five  urban  school 
districts.  The  USP  represents  NSF's 
major  current  investment  in  improving 
science  and  mathematics  education  in 
urban  school  systems  across  the 
coimtry,  and  having  a  third-party 
evaluative  documentation  will  be 
important  in  interpreting  the  worthiness 
of  the  investment. 

NSF  uses  the  data  to:  (1)  Determine 
whether  to  modify  or  extend  the  USP 
concepts  and  (2)  share  best  practices 
and  lessons  learned  about  systemic 
reform  with  school,  district,  and  state 
educators. 

Specifically,  during  the  first  two  years 
of  the  USP  Cross-Site  Evaluation  First, 
the  third-party  has  produced  reports  for 
others  at  NSF  (e.g.,  the  National  Science 
Board).  Though  there  are  other  soiures 
of  such  documentation,  the  information 
provided  by  the  Cross-Site  team  is 
valued  because  the  team  is  conducting 
an  evaluation  and  is  not  associated  in 
any  other  way  with  the  program  sites. 
Second,  the  Division  of  Educational 
System  Reform  uses  the  information  to 
supplement  its  aimual  program 
monitoring.  Third,  NSF  will  use  the 
information  as  a  program  evaluation, 
both  assessing  its  investment  in  the  USP 
program  and  potentially  helping  to 
guide  the  design  of  future  programs. 

Respondents:  State,  local  or  tribal 
governments. 

Number  of  Respondents:  378. 

Burden  on  the  Public:  270  hours. 

Dated:  November  1.  2001. 
Suzanne  H.  Plimpton, 
NSF  Reports  Clearance  Officer. 
IFR  Doc.  01-27852  Filed  11-6-01;  8:45  am) 
BNJJNG  C006  7H5-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  ttie 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foimdation. 


ACDOM:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
September  5.  2001,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  Waste 
Management  permit  application 
received.  A  Waste  Management  permit 
was  issued  on  November  1,  2001  to  the 
following  applicant: 
Rennie  S.  Holt.  Southwest  Fisheries 

Science  Center— Permit  No.:  2002 

WM-002. 

Nadene  G.  Kennedy, 

Permit  Officer. 

IFR  Doc.  01-27785  Filed  11-5-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-^ 

Notice  Of  Issuance  of  Amendment  to 
Materials  License  SNM-2S05,  Calvert 
Cliffs  Nuclear  Power  Plant  Independent 
Spent  Fuel  Storage  Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  Amendment  No.  5  to 
Materials  License  No.  SNM-2505  held 
by  Calvert  Cliffs  Nuclear  Power  Plant 
(CCNPP)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Calvert  Cliffs  independent  spent  fuel 
storage  installation  (ISFSI),  located  in 
Calvert  County,  Maryland.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  application  dated  July  26,  2001. 
CCNPP  requested  an  amendment  to  its 
ISFSI  license  to  revise  Technical 
Specifications  2.3  to  remove  the  transfer 
cask  drop  height  limit  and  Technical 
Specification  6.3  to  revise  the  semi- 
annual environmental  reporting  period 
to  be  consistent  with  the  annual 
reporting  requirements  of  10  CFR 
50.36a(2).  This  amendment  complies 
with  the  standards  and  requirements  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 


findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  headth  and  safety  will  be 
significandy  affected.  "Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

The  Commission  has  determined  that, 
pursuant  to  the  categorical  exclusion 
provisions  of  10  CFR  51.22(c)(10),  an 
environmental  assessment  need  not  be 
prepared  in  connection  with  issuance  of 
the  amendment. 

The  NRC  maintains  an  Agencywide 
Docimients  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  docimients  may  be 
accessed  through  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/nrc/adams/ 
index.html.  If  you  dc  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Docimient  Room  Reference  staff  at  1- 
800-397-4209,  301-415-4737,  or  by  e- 
mail  to  pdi®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  October  2001. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  01-27860  Filed  11-5-01;  8:45  am] 
BIUJNG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-313] 

Entergy  Operations,  Inc.;  Notice  of 
Issuance  of  Amendment  to  Renewed 
Facility  Operating  License  No.  DPR-51 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  215  to  Renewed 
Facility  Operating  License  No.  DPR-51 
issued  to  Entergy  Operations,  Inc.,  (the 
licensee),  which  revised  the  Technical 
Specifications  (TSs)  for  operation  of 
Arkansas  Nuclear  One,  Unit  1  (ANO-1), 
located  in  Pope  County,  Arkansas.  The 
amendment  is  effective  as  of  the  date  of 
issuance  and  shall  be  implemented 
within  onayear  of  the  date  of  issuance. 
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The  amendment  converts  the  current 
TSs  for  ANO-1  to  a  set  of  improved  TSs 
based  on  NUREG-1430,  "Standard 
Technical  Specifications,  Babcock  and 
Wilcox  Plants." 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
June  28,  2001  (66  FR  34486).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (66  FR  46038 
published  on  August  31,  2001). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  28,  2000,  as 
supplemented  by  letters  dated  August  9 
and  September  28.  2000,  and  February 
6,  March  19,  May  1,  August  23, 
September  14,  and  September  19,  2001, 

(2)  Amendment  No.  215  to  Renewed 
Facility  Operating  License  No.  DPR-51, 

(3)  the  Commission's  related  Safety 
Evaluation,  and  (4)  the  Commission's 
Environmental  Assessment.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Docvunent 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System's 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.n^c.gov/^mC/ADAMS/ 
index.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  Public  Document  Room  Reference 
staff  by  telephone  at  1-800-397-4209, 
301-415-4737  or  by  email  to 
pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  October.  2001. 


For  the  Nuclear  Regulatory  Commission. 
William  D.  Reckley, 

Project  Manager,  Section  1,  Project 

Directorate  IV,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-27861  Filed  11-5-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards 

Joint  Meeting  of  the  ACRS 
Subcommittees  on  Materials  and 
Metallurgy,  Thermal-Hydraulic 
Phenomena,  and  Reliability  and 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy,  Thermal- 
Hydraulic  Phenomena,  and  Reliability 
and  F*robabilistic  Risk  Assessment  will 
hold  a  joint  meeting  on  November  15, 
2001,  Room  T-2B3,  11545  Rockville 
Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  November  15,  2001 — 8:30 
a.m.  until  12:00  Noon 

The  Subcommittees  will  discuss  the 
status  of  NRC  staff  and  industry 
initiatives  to  risk-inform  10  CFR  50.46 
for  emergency  core  cooling  systems  for 
light-water  nuclear  power  reactors.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 


The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer.  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Person':^  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  October  31.  2001. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

IFR  Doc.  01-27859  Filed  11-5-01:  8:45  ami 

BNJJNQ  CODE  7SMM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshirte  Act  Meeting 

AGENCY  AGENCY  HOLDING  THE  MEETING: 
Nuclear  Regulatory  Commission. 

DATE:  Weeks  of  November  5. 12,  19,  26. 
December  3,  10.  2001. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  5,  2001 

There  are  no  meetings  scheduled  for 
the  Week  of  November  5.  2001. 

Week  of  November  12,  2001— Tentative 

Wednesday,  November  14.  2001 

9  a.m. — Discussion  of  Intragovemmental 
and  Security  Issues  (Closed-Ex.  1  &  9) 

Thursday,  November  15,  2001 

2  p.m. — Discussion  of 
Intragovemmental  Issues  (Closed-Ex. 
1) 

Week  of  November  19,  2001— Tentative 

There  are  no  meeting  scheduled  for 
the  Week  of  November  19,  2001. 

Week  of  November  26,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  26.  2001. 
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Week  of  December  3,  2001—Tentative 

Monday,  December  3,  2001 

2  p.m. — Briefing  on  Status  of  Steam 
Generator  Action  Plan  (Public 
Meeting)  (Contact:  Maitri  Banerjee, 
301-415-2277) 

Wednesday.  December  5,  2001 

1:25  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

1:30  p.m. — Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins,  301-415-7360) 

Week  of  December  10,  2001—Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  December  10.  2001. 

*  The  schedule  for  Coniniission 

meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording) — (301)  415-1292.  Contact  person 
for  more  information:  David  Louis 
Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
hi  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  the  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  November  1.  2001. 
David  Louis  Gamberoni, 

Technical  Coordinator.  Office  of  the 

Secretary. 

[FR  Doc.  01-27954  Filed  11-2-01;  2:02  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-9641] 


October  31,  2001. 

Identix  Incorporated,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 


listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"). 

The  Issuer  has  stated  in  its 
application  that  it  has  met  the 
requirements  of  Amex  Rule  18  by 
complying  with  all  applicable  laws  in 
effect  in  the  state  of  Delaware,  in  which 
it  was  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration,  the  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  Amex  and  from  registration  under 
section  12(b)  of  the  Act  ^  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.* 

On  May  18,  2001,  the  Board  of 
Directors  of  the  Issuer  approved 
resolutions  to  withdraw  the  Issuer's 
Security  from  listing  on  the  Amex  and 
to  trade  it  on  the  Nasdaq/NMS.  The 
Issuer  stated  in  its  application  that 
trading  in  the  Secimty  on  the  Amex  will 
cease  on  October  29,  2001,  and  trading 
in  the  Security  is  expected  to  being  on 
the  Nasdaq/NMS  at  the  opening  of 
business  on  Monday,  October  29,  2001. 
In  making  the  decision  to  withdraw,  the 
Issuer  states  that  the  Nasdaq/NMS  has 
emerged  as  the  predominate  market  for 
technology  companies  and  believes  the 
interest  of  the  shareholders  will  benefit 
by  trading  on  the  Nasdaq/NMS. 

Any  interested  person  may,  on  or 
before  November  26,  2001  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
fonathan  G.  Katz, 
Secretary. 

(FRDoc.  01-27789  Filed  11-5-01;  8:45  am] 
BILLINC  CODE  M10-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  iC-25249;  81 2-1 2646] 

Russian  Telecommunications 
Development  Corporation;  Notice  of 
Application 

October  31.  2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission") 
ACTION:  Notice  of  application  under 
section  3(b)(2)  of  the  Investment 
Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPLICATION:  Russian 
Telecommunications  Development 
Corporation  ("RTDC")  seeks  an  order 
under  section  3(b)(2)  of  the  Act 
declaring  it  to  be  primary  engaged  in  a 
business  other  than  that  of  investing, 
reinvesting,  owning,  holding  or  trading 
in  securities.  RTDC  is  in  the  business  of 
acquiring,  developing,  owning  and 
operating  a  telecommunications 
business  in  Russia.  Applicant  also  Seeks 
an  order  under  section  45(a)  of  the  Act 
granting  confidential  treatment  with 
respect  to  certain  asset  valuation 
information. 

RUNG  DATES:  The  application  was  filed 
on  September  27,  2001,  and  amended 
on  October  31,2001. 
HEAMNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  luiless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  23,  2001,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lav\ryers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC,  20549-0609.. 
Applicant,  c/o  MCT  Corp.,  555  King 
Street,  Alexandria,  VA,  22314. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Counsel,  at  (202) 
942-0528,  or  JaneYM.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC, 
20549-0102  (tel.  202-942-8090). 

Applicant's  Representatioiu 

1.  RTDC,  a  Delaware  corporation,  was 
formed  in  1993  to  acquire,  develop,  own 
and  operate  a  telecommunications 
business  in  Russia.^  RTDC  states  that  it 
is  a  holding  company  that  conducts  its 
telecommunications  business  through 
its  wholly-owned  subsidiaries,  and  its 
direct  and  indirect  interests  in  eight 
wireless  telecommunications  ventures 
and  an  international  gateway  switching 
venture  (the  "RTDC  Ventures").  The 
RTDC  Ventures  include  three  entities  in 
which  RTDC,  directly  or  through  a 
wholly-owned  subsidiary,  has  at  least  a 
majority  interest,  and  five  entities  that 
RTt)C  controls  within  the  meaning  of 
section  2(a)(9)  of  the  Act  (the  eight 
entities  are  referred  to  collectively  as  the 
"Controlled  Companies").^  RTDC  also 
owns  a  minority  22%  interest  in 
Moscow  Cellular  Communications 
("MCC"),  another  RTDC  Venture.  Each 
of  the  RTDC  Ventures  is  an  operating 
company  directly  engaged  in  the 
telecommunications  business. 

2.  RTDC  historically  has  sought,  and 
intends  in  the  future  to  pursue 
acquisitions  in  operating  companies  in 
connection  with  RTDC's 
telecommuications  business  in  Russia 
that  will  result  in  majority  ownership  of 
an  acquired  company  or  venture. 
However,  RTDC  has  not  and  probably 
will  not  always  be  able  to  obtain  more 
than  50%  or  more  of  a 
telecommunications  venture  due  to  the 
participation  of  local  partners.  RTDC 
states  that  relationships  with  local 
partners  can  be  advantageous  in 
facilitating  the  licensing  procedure  and 
ongoing  compliance,  for  the  local 
partner's  experience  in  different 
regional  markets  and  knowledge  of  local 
preferences  and  business  practices,  and 
for  the  existing  relationships  such 
partners  have  with  suppliers, 
contractors,  government  agencies  or 
potential  customers. 

3.  RTDC  states  that  negotiations  are 
actively  ongoing  for  the  purchase  of 
interests  that  would  increase  RTDC's 
position  in  four  of  the  non-majority 
owned  Controlled  Companies,  with  a 
view  to  obtaining  majority  ownership. 


<  RTDC  is  a  wholly-owned  subsidiary  of  RTOCH 
Holdings,  Inc.  ('RTDCH"). 

2  Section  2(a)(9)  defines  "control"  as  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company.  That  section 
creates  a  presumption  that  an  owner  of  more  than 
25%  of  the  outstanding  voting  securities  of  a 
company  controls  the  company. 


RTDC  further  states  that  it  has  obtained 
strong  stockholder  rights  that  ensure  its 
ability  to  remain  actively  involved  in 
the  operations  of  the  RTIX]  Ventures  in 
which  it  does  not  have  a  majority 
interest.  These  rights,  as  provided  for  in 
the  charters  of  the  RTDC  Ventiires, 
shareholder  agreements  and  imder  the 
laws  of  the  Russian  Federation,  enable 
RTDC  to  block  transactions,  the  election 
or  dismissal  of  the  "general  director"  of 
any  RTDC  Venture,  and  to  exercise 
influence  over  matters  of  significant 
importance  to  the  business  affairs  of  the 
RTDC  Ventures.  RTDC,  through  its 
wholly-owned  subsidiaries,  also 
provides  the  Controlled  Companies 
with:  financing  services;  managerial, 
technical,  finance,  accounting,  legal, 
administrative  and  support  services  and 
staff;  assistance  with  construction  of 
distribution  networks  and  hiring  staff; 
plaiming  and  implementation  of 
budgets;  and  the  design,  acquisition, 
operation  and  monitoring  of  subscriber 
management  and  information  systems. 

Applicant's  Legal  Analysis 

A.  Section  3(b)(2)  of  the  Act 

1.  RTDC  requests  an  order  imder 
section  3(b)(2)  of  the  Act  declaring  that 
it  is  primarily  engaged  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
and  therefore  not  an  investment 
company  as  defined  in  the  Act. 

2.  Under  section  3(a)(1)(C)  of  the  Act, 
an  issuer  is  an  investment  company  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
and  owns  or  proposes  to  acquire 
investment  securities  having  a  value  in 
excess  of  40%  of  the  value  of  the 
issuer's  total  assets  (exclusive  of 
government  securities  and  cash  items) 
on  an  unconsolidated  basis.  Under 
section  3(a)(2)  of  the  Act,  investment 
securities  include  all  securities  except 
Govenunent  securities,  securities  issued 
by  employees  securities  companies,  and 
seciuities  issued  by  majority-owned 
subsidiaries  of  the  owner  which  (a)  are 
not  investment  companies,  and  (b)  are 
not  relying  on  the  exclusions  from  the 
definition  of  investment  company  in 
section  3(c)(1)  or  3(c)(7)  of  the  Act. 

3.  RTDC  states  that  more  than  40%  of 
its  total  unconsolidated  assets  consists 
of  investment  securities  as  defined  in 
section  3(a)(2).  Accordingly,  RTDC  may 
be  deemed  an  investment  company 
within  the  meaning  of  section  3(a)(1)(C) 
of  the  Act.  RTDC  states  that  as  of  June 
30,  2001,  its  interests  in  majority-owned 
Controlled  Companies  and  less  than 
majority-owned  Controlled  Companies 
were  approximately  37%  and  49%  of  its 


total  assets,  respectively,  consolidated 
with  its  wholly-owned  subsidiaries. 

4.  Rule  3a-l  provides  an  exemption 
from  the  definition  of  investment 
Company  if  no  more  than  45%  of  a 
company's  total  assets  consist  of,  and 
not  more  than  45%  of  its  net  income 
over  the  last  four  quarters  is  derived 
from,  securities  other  than  Government 
securities  and  securities  of  majority- 
owned  subsidiaries  and  companies 
primarily  controlled  by  it.  RTDC  states 
that  it  may  not  be  able  to  rely  on  rule 
3a-l  because  it  does  not  primarily 
control  some  of  the  Controlled 
Companies  and  because  historically  it 
has  not  had  net  income,  but  rather 
experienced  net  losses.  RTDC  further 
states  that  it  will  be  unable  to  rely  on   . 
rule  3a-l  because  the  nature  of  its 
business  and  the  markets  in  which  it 
functions  makes  it  likely  that  there  will 
be  substantial  fluctuations  in  and 
uncertainty  with  respect  to  future 
income. 

5.  Section  3(b)(2)  of  the  Act  provides 
that,  notwithstanding  section  3(a)(l)(C], 
the  Commission  may  issue  an  order 
declaring  an  issuer  to  be  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities  directly,  through 
majority-owned  subsidiaries,  or 
controlled  companies  conducting 
similar  types  of  businesses.  RTDC 
submits  that  it  meets  the  requirements 
of  section  3(b)(2)  because  it  is  in  the 
business  of  acquiring,  developing, 
owning  and  operating  a 
telecommunications  business  through 
wholly-owned  subsidiaries  and  the 
Controlled  Companies. 

6.  In  determining  whether  an  issuer  is 
"primarily  engaged"  in  a  non- 
investment  company  business  imder 
section  3(b)(2),  the  Commission 
considers  the  following  factors:  (a)  the 
company's  historical  development,  (b) 
its  public  representation  of  policy,  (c) 
the  activities  of  its  officers  and 
directors,  (d)  the  natiire  of  its  present 
assets,  and  (e)  the  sources  of  its  present 
income.^ 

a.  Historical  Development.  RTDC 
states  that  it  was  formed  in  1993  as  a 
holding  company  for  certain  wireless 
telecommunications  operations  in 
Russia  by  MediaOne  International 
Holdings,  Inc.  ("MediaOne").  RTDC  was 
developed  and  expanded  as  a 
telecommunications  holding  company 
over  the  time  that  MediaOne  owned  the 
company.  Since  RTDC's  acquisition  by 
MCT  Corp.  through  RTDCH  in 
September  2000.  RTDC  has  continued  to 
operate  as  a  telecommunications 


^  Tonopah  Mining  Company  of  Nevada.  26  SBC 
426.427(1947). 
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holding  company.  Neither  RTDC,  nor 
any  of  the  Controlled  Companies,  has 
any  history  of  disposing  of  secxirities  it 
owns  or  otherwise  treating  those 
securities  as  investment  assets,  rather 
than  as  the  means  through  which  RTDC 
operates  and  controls  its 
telecommunications  business.  RTE)C 
further  states  that  it  is  not  holding  any 
of  its  current  interests  in  the  RTDC 
Ventures  with  a  view  of  future  sale. 

b.  Public  Representations  of  Policy. 
RTDC  states  that  it  has  never  held  itself 
out  as  an  investment  company  within 
the  meaning  of  the  Act,  and  has  not 
made  any  public  representations  that 
would  indicate  that  RTDC  is  in  any 
business  other  than  that  of  acquiring, 
owning,  developing,  owning  and 
operating  a  telecommunications 
business  in  selected  markets  outside  the 
United  States.  RTDC  asserts  that  it  and 
its  parent  companies  have  consistently 
stated  in  press  releases,  private 
placement  memoranda  and  periodic 
reports  filed  with  the  Commission  that 

it  is  a  telecommunications  company  that 
provides  wireless  telecommimications 
services  in  Russia. 

c.  Activities  of  Officers  and  Directors. 
RTDC  states  that  its  principal  officers 
and  directors  have  significant 
experience  in  pioneering  the 
development  of,  acquiring  interests  in 
and  managing  telecommunications 
companies  both  domestically  and  in 
markets  outside  the  United  States. 
RTDC's  other  officers,  who  are 
responsible  for  various  technical, 
operational,  finance,  legal  and  related 
matters,  each  have  in-depth  experiences 
in  their  respective  areas.  RTDC  states 
that  its  officers  and  directors  are 
primarily  involved  in.  and  responsible 
for,  planning,  development, 
engineering,  operations,  marketing, 
finance  and  administrative  matters  for 
RTDC  and  the  RTDC  Ventures.  None  of 
RTDC's  principal  officers  or  directors, 
with  the  exception  of  the  Chief 
Financial  Officer,  Controller  and 
Treasurer  of  RTDC,  spends  any  time  on 
securities  investment  activities.  This 
person,  who  is  primarily  occupied  with 
managing  and  supporting  the  budget, 
accounting,  financing  and 
administrative  efforts  of  RTDC's 
telecommunications  business,  spends 
less  than  1%  of  his  time  on  cash 
management  and  performs  no  other 
activities  that  involve  securities 
investment  matters. 

d.  Nature  of  Assets.  RTDC  states  that, 
as  of  June  30.  2000,  the  Controlled 
Companies  represented  approximately 
86%,  and  MCC  approximately  6%,  of  its 
total  assets,  consolidated  with  its 
wholly-owned  subsidiaries.  Less  than 
1%  of  RTDC's  total  assets,  consolidated 


with  its  wholly-owned  subsidiaries, 
consisted  of  cash  and  cash  management 
investments.  Approximately  6.5%  of 
RTE)C's  total  assets  consisted  of 
accoimts  receivable,  prepaid  expenses, 
property  and  equipment. 

e.  Sources  of  Income.  RTDC  states  that 
the  Controlled  Companies  typically 
generate  little  or  no  income  for  RTDC  in 
the  form  of  dividends  and  have  not 
achieved  consistent  profitability  that 
fairly  reflects  their  relative  importance 
to  RTDC's  overall  business.  RTDC 
asserts  that  it  is  more  appropriate  to 
analyze  RTDC's  business  by  evaluating 
its  proportionate  share  of  the  revenues 
of  die  Controlled  Companies  and  MCC 
in  light  of  RTDC's  total  revenues.  RTDC 
states  that,  for  the  past  year  ended  on 
December  21,  2000,  its  wholly-owned 
subsidiaries  and  the  Controlled 
Companies  represented  approximately 
73%,  and  MCC  represented 
approximately  27%  of  RTDC's  total 
revenues.  For  the  six  months  ending 
June  30,  2001,  its  wholly-owned 
subsidiaries  and  the  Controlled 
Companies  represented  approximately 
79%,  and  MCC  represented 
approximately  21%  of  RTDC's  total 
revenues." 

7.  RTDC  thus  asserts  that  it  qualifies 
for  an  order  under  section  3(b)(2)  of  the 
Act. 

B.  Section  45(a)  of  the  Act 

1.  Section  45(a)  provides  that 
information  contained  in  any 
application  filed  with  the  Commission 
under  the  Act  shall  be  made  available  to 
the  public,  unless  the  Commission  finds 
that  public  di.scIosure  is  neither 
necesscuy  nor  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors.  RTDC  requests  an  order  under 
section  45(a)  of  the  Act  granting 
confidential  treatment  to  information 
submitted  in  Exhibit  G  to  the 
application  pertaining  to  the  value  of 
RTDC's  interests  in  individual  RTDC 
Ventures. 

2.  RTDC  submits  that  the  data 
disclosed  in  the  application  is  sufficient 
to  fully  apprise  any  interested  member 
of  the  public  of  the  basis  for  the  relief 
requested  under  section  3(b)(2)  of  the 


*  For  purposes  of  this  analysis,  revenues  of  the 
wholly-owned  subsidiaries,  the  Controlled 
Companies  and  MCC  were  attributed  to  RTDC  in 
proportion  to  RTDC's  interests  in  these  entities. 
RTDC  consolidates  its  wholly-owned  subsidiaries 
and  AKOS.  a  Controlled  Company  in  which  RTDC 
holds  a  92%  interest,  when  preparing  financial 
statements  in  accordance  with  Generally  Accepted 
Accounting  Principles  ("GAAP").  RTDC  uses  the 
equity  method  of  accounting  for  MCC  and  the 
Controlled  Companies,  except  for  AKOS.  Under 
G.AAP.  the  equity  method  of  accounting  means  that 
each  entity's  income  or  losses,  but  not  revenues,  are 
attributed  to  RTDC  based  on  RTDC's  ownership 
interest  in  that  entity. 


Act.  RTDC  states  that  the  application 
discloses  the  actual  dollar  values  of 
RTDC's  total  assets,  receivables,  cash, 
cash  equivalents.  Controlled  Companies 
and  MCC  (on  an  aggregate  basis),  and 
other  assets.  RTDC's  interests  in  the 
Controlled  Companies  and  MCC  are  also 
disclosed  as  an  approximate  percentage 
of  RTDC's  total  assets  within  categories 
that  correspond  to  the  relevant 
categories  set  out  in  section  3(b)(2)  of 
the  Act.  RTDC  submits  that  given  the 
ranges  of  the  values  within  the 
categories  presented  and  the  nature  of 
the  analysis  upon  which  section  3(b)(2) 
determinations  are  based,  more  specific 
values  are  not  likely  to  be  relevant. 
3.  RTDC  also  believes  that  public 
disclosure  of  the  value  of  its  interests  in 
the  Controlled  Companies  and  MCC 
could  result  in  harm  to  RTDC  and  its 
direct  and  indirect  shareholders  because 
it  could  undermine  RTDC's  negotiating 
position  in  the  event  RTDC  were  to  find 
it  necessary  or  desirable  to  negotiate  a 
sale  of  all  or  part  of  its  interests  in  a 
RTDC  Venture.  RTDC  is  also  seeking  to 
negotiate  purchases  of  additional  shares 
in  RTDC  Ventures  in  which  it  does  not 
already  own  a  majority  interest.  For 
these  reasons,  KVbC  believes  that  public 
disclosure  of  the  information  in  Exhibit 
G  is  neither  necessary  nor  appropriate 
in  the  public  interest  or  for  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  01-27788  Filed  11-5-01;  8:45  am] 

BNJJNG  C006  aOIO-fll-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^45003;  File  No.  SR-NYSE- 
311 

Self  Regulatory  Organlzatione;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Propoaed  Rule 
Change  Amendment  Exchange  Rule 
387  To  Apply  to  Member  or  Memtwr 
Organlzatkxta 

October  30,  2001. 

On  August  21,  2001,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  NYSE  Rule  387  ( 'COD  Orders") 


'15U.S.C.  78s(bKl). 
2  17CFR240.19b-4. 
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in  order  to  clarify  the  Rule's  application 
to  all  "member[s]"  and  "member 
organization[s]." 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  25,  2001.^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange'*  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  ^  because,  in  clarifying  the 
application  of  Exchange  Rule  387  to 
both  "member[s]"  and  "member 
organizationis],"  it  is  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling  and  facilitating  transactions  in 
securities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  ^  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-2001-31)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-27762  Filed  11-5-01:  8:45  am) 
BIUJNG  CODE  M1(MI1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45004;  RIe  No.  SR-NYSE- 
2001-18] 

Self-Regulatory  Organizatkins;  Notice 
of  Rling  of  Propoaed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  NYSE  Rule  72 

October  31,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  3, 
2001,  the  New  York  Stock  Exchange, 


3  See  Securities  Exchange  Act  Release  No.  4481 1 
(September  18.  2001).  66  FR  49054  (September  25. 
2001). 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  its  impact 
on  efficiencv.  competition,  and  capital  formation. 
15  U.S.C.  78c(n. 

5  15U.S.C.  78f. 

•15  U.S.C.  78f(b)(5). 

MS  U.S.C.  78s(b)(2). 

•17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 


hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fi^m  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  prupcses  to  amend 
NYSE  Rule  72(b)  to  (i)  permit  clean 
crosses  of  100,000  shares  or  more  when 
a  member  organization  is  facilitating  a 
customer  order;  and  (ii)  provide  that  a 
specialist  may  not  effect  a  proprietary 
transaction  to  break  up  a  cross  being 
effected  under  the  Rule.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 

Priority  and  Precedence  of  Bids  and 
Offers 

Rule  721.  Bids. — Where  bids  are  made 
at  the  same  price,  the  priority  and 
precedence  shall  be  determined  as 
follows: 

Priority  of  First  Bid 

(a)  Except  as  provided  in  paragraph 
(b)  below,  when  a  bid  is  clearly 
established  as  the  first  made  at  a 
particular  price,  the  maker  shall  be 
entitled  to  priority  and  shall  have 
precedence  on  the  next  sale  at  that 
price,  up  to  the  number  of  shares  of 
stock  or  principal  amount  of  bonds 
specified  in  the  bid,  irrespective  of  the 
number  of  shares  of  stock  or  principal 
amount  of  bonds  specified  in  such  bid. 

Priority  of  Agency  Cross  Transactions 

(b)  When  a  member  has  an  order  to 
buy  and  an  order  to  sell  an  equivalent 
amount  of  the  same  security,  and  both 
orders  are  of  25,000  shares  or  more  and 
are  for  the  accounts  of  persons  who  are 
not  members  or  member  organizations. 
or  both  orders  are  of  100,000  shares  or 
more,  and  one  side  of  the  proposed 
transaction  is,  in  whole  or  any  part 
thereof,  for  the  account  of  a  member  or 
member  organization  that  is  facilitating 
a  customer,  the  member  may  "cross" 
those  orders  at  a  price  at  or  within  the 
prevailing  quotation.  The  member's  bid 
or  offer  shall  be  entitled  to  priority  at 
such  cross  price,  irrespective  of  pre- 
existing bids  or  offers  at  that  price.  The 
member  shall  follow  the  crossing 
procedures  of  Rule  76,  and  another 
member  may  trade  with  either  the  bid 
or  offer  side  of  the  cross  transaction 
only  to  provide  a  price  which  is  better 
than  the  cross  price  as  to  all  or  part  of 


such  bid  or  offer.  A  member  who  is 
providing  a  better  price  to  one  side  of 
the  cross  transaction  must  trade  with  all 
other  market  interest  having  priority  at 
that  price  before  trading  with  any  part 
of  the  cross  transaction.  No  member 
may  break  up  the  proposed  cross 
transaction,  in  whole  or  in  part,  at  the 
cross  price.  No  specialist  may  effect  a 
proprietary  transaction  to  provide  price 
improvement  to  one  side  or  the  other  of 
a  cross  transaction  effected  pursuant  to 
this  paragraph.  A  transaction  effected  at 
the  cross  price  is  reliance  on  this 
paragraph  shall  be  printed  as  "stopped 
stock". 

When  a  member  effects  a  transaction 
under  the  provisions  of  this  paragraph, 
the  member  shall,  as  soon  as  practicable 
after  the  trade  is  completed,  complete 
such  documentation  of  the  trade  as  the 
Exchange  may  from  time  to  time 
require. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  For,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,'B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

A  member  who  has  an  order  to  buy 
and  an  order  to  sell  an  equivalent 
amount  of  the  same  security  generally 
executes  the  orders  against  each  other  in 
what  is  commonly  referred  to  as  a 
"cross"  transaction.  In  executing  the 
cross,  the  member  must  make  a  public 
bid  and  offer  on  behalf  of  both  sides  of 
the  cross  in  accordance  with  the 
provisions  of  Exchange  Rule  76.  A 
member  who  tries  to  execute  a  cross 
transaction  in  this  manner  may  run  the 
risk  that  other  members  may  "break  up" 
the  proposed  cross  by  trading  with 
either  the  bid  or  offer  side  of  the 
transaction  as  permitted  under  auction 
market  procedures  as  codified  in 
Exchange  Rule  72. 

In  1992,  the  Commission  approved  an 
amendment  to  Exchange  Rule  72  to 
permit  a  member  to  execute  certain 
types  of  cross  transactions  that  are  not 
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subject  to  "break  up"  at  the  cross  price.^ 
Rule  (b)  currently  provides  priority  to 
agency  crosses  of  25,000  shares  or  more, 
at  or  within  the  prevailing  quotation, 
where  neither  side  of  the  cross  is  an 
order  for  the  account  of  a  member  or 
member  organization.  Such  crosses  may, 
however,  be  broken  up  at  a  price  that  is 
better  than  the  proposal  cross  price  for 
one  side  or  the  other. 

In  certain  circumstances  where  a 
customer  of  a  member  organization  has 
a  large  size  order,  a  member 
organization  may  look  to  facilitate  the 
execution  of  the  transaction  at  a  single 
price  by  participating  in  whole  or  in 
part  on  the  other  side  of  the  trade.  To 
address  these  situations,  the  Exchange 
believes  it  is  appropriate  to  amend  Rule 
72(b)  to  provide  that  a  cross  of  100,000 
shares  or  more  may  be  executed  "clean" 
at  the  cross  price  if  the  member  or 
member  organization  is  facilitating  a 
customer  order  in  whole  or  in  part.  This 
will  make  it  easier  for  member 
organizations  and  their  customers  to 
execute  large  size  trades  at  a  single  price 
on  the  Exchange,  where  it  is  the  desire 
of  the  trading  parties  to  have  these 
executions  "clean"  at  the  cross  price. 
Such  trades  would  not  be  subject  to 
being  broken  up  at  the  cross  price,  but 
would  still  be  eligible  for  price 
improvement  as  currently  provided  for 
imder  Rule  72(b).  The  Exchange 
believes  that  this  proposal  addresses 
perceptions  that  because  of  decimal 
trading  large  cross  transactions  are  at 
risk  of  being  broken  up  at  the  cross  prjce 
with  the  result  that  such  transactions 
may  not  be  brought  to  the  Exchange  in 
the  first  instance  and  exposed  for 
possible  price  improvement.  The 
Exchange  believes  that  the  100,000- 
share  minimum  size  requirement 
addresses  the  need  for  member 
organizations  and  their  customers  to 
execute  large  cross  transactions 
promptly  and  efficiently,  while  ensuring 
that  pre-existing  market  interest  at  the 
cross  price  would  be  displaced  only 
where  the  transaction  is  of  a  very 
significant  size.  The  Exchange  proposes 
to  operate  this  amendment  as  a  pilot  to 
run  six  months  after  approval  by  the 
Conmiission  in  order  to  ascertain  what 
impact  it  may  have  on  the  Exchange's 
market. 

The  Exchange  also  believes  it  is 
appropriate,  particularly  in  a  decimal 
envirotunent,  to  amend  Rule  72(b)  to 
provide  that  a  specialist  may  not  effect 
a  proprietary  transaction  to  provide 
price  improvement  to  one  side  of  a 
clean  cross  or  the  other.  The  Exchange 


■  Snr  .Securities  Exchange  Act  Release  No.  31343 
(October  21.  1992)  57  FR  48645  (October  27, 
1992)(SR-NYSE-90-39). 


understands  that  there  may  be  a 
perception  that  specialists  can  break  up 
a  proposed  cross  transaction  by  trading 
for  their  own  account  at  a  minimally 
improved  price,  and,  thereby,  step 
ahead  of  a  public  customer  on  the  other 
side  of  the  cross.  The  proposed 
amendment  will  preserve  the  auction 
market  principle  of  price  improvement 
since  non-proprietary  interest  of 
specialists  and  particular  Floor  brokers 
in  the  market  may  offer  price 
improvement  at  any  minimum 
variation.  This  amendment  would  not 
be  a  pilot  but  is  filed  for  permanent 
effectiveness. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  the  requirement  imder 
Section  6(b)(5)  ■*  of  the  Act  that  an 
Exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  the  proposed  rule 
change  strikes  a  reasonable  balance 
between  the  ability  of  members  and 
member  organizations  to  execute  cross 
transactions  and  the  ability  of  other 
public  market  participants  to  offer  price 
improvement. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  EETectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 


(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2001-18  and  should  be 
submitted  by  November  27,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  01-27790  Filed  1 1-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America:  Public  Meeting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Thursday,  November  29,  2001.  The 
meeting  begins  at  2  p.m.  The  letter 
designations  that  follow  each  item  mean 
the  following:  (I)  Is  an  information  item: 
(A)  is  an  action  item;  (D)  is  a  discussion 
item.  The  session  includes  the  following 
items:  (1)  Welcome  &  Introductions  (I): 
(2)  Antitrust  Statements  {I);(3)  Approval 
of  10-year  National  ITS  Program  Plan  as 


M5  use.  78f(bH5). 


5  17  CFR  200.30.-3(a)(12). 
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Program  Advice  to  the  U.S.  Department 
of  Transportation;  (4)  Adjournment. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  resetuch  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  U.S.C.  app.  2,  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  9400,  March  6, 1991). 
DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Thursday, 
November  29,  2001  at  2  p.m.  at  the  ITS 
America  Offices. 

ADDRESSES:  400  Virginia  Avenue,  SW., 
Suite  800,  Washington.  DC  20024-2730. 
Phone:  (202)  484-4847,  Fax  (202)  484- 
3483. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue  SW., 
Suite  800,  Washington,  DC  20024. 
Persons  needing  fiulher  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Debbie  M.  Busch  at  ITS 
AMERICA  by  telephone  at  (202)  484- 
2904  or  by  FAX  at  (202)  484-3483.  The 
DOT  contact  is  Kristy  Frizzell,  FHWA, 
HOIT,  Washington,  DC  20590,  (202) 
366-9536.  Office  hours  are  from  8:30 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  October  31.  2001. 
leilrey  Paniati, 

Program  Manager,  ITS  Joint  Program  Office, 
Department  of  Transportation. 
(FR  Doc.  01-27871  Filed  11-5-01;  8:45  am) 

BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DPOO-008 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
commence  an  investigation  into  an 
alleged  defect  in  the  water  pump  in 


model  year  (MY)  1994-1998  Saab  900S 
motor  vehicles. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jennifer  Russert,  Office  of  Defects 
hivestigation  (ODI),  NHTSA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-1869. 
SUPPLEMENTARY  INFORMATION:  On 
September  18,  2000,  Mr.  Avery  B. 
Goodman  submitted  a  petition 
requesting  NHTSA  to  open  an 
investigation  into  an  alleged  defect  in 
MY  1994-1998  Saab  900S  vehicles.  In 
April  1997,  Saab  Automotive  AB  (Saab) 
had  issued  Customer  Satisfaction 
Campaign  10445,  which  referred  to  the 
replacement  of  the  water  pumps  in  MY 
1994-1996  Saab  900  vehicles  with  four- 
cylinder  engines.  Saab  stated  that  load 
variations  in  the  belt  circuit  could  cause 
the  water  pump  pulley  to  crack  at  the 
hub  center,  subsequently  causing  the 
drive  belt  to  jimip  off  the  pulley.  In  the 
event  of  a  failure,  there  would  be  a  loss 
of  belt  tension,  causing  loss  of  power 
steering,  as  well  as  other  be^  driven 
functions.  The  petitioner  alleged  a 
safety-related  defect  in  his  MY  1994 
Saab  900,  stating  that  the  water  pump 
pulley  broke  off  at  the  weld  to  the 
pulley  shaft.  The  petitioner  was 
concerned  that  the  water  pump  pulley 
failure  resulted  in  the  loss  of  power 
steering,  air  conditioning,  and  engine 
cooling  systems. 

The  MY  1994  Saab  900  was  a  new 
vehicle  design  (with  the  exception  of 
the  convertible,  which  carried  over  the 
previous  generation  design  until  the 
1995  model  year).  Engine  positioning 
was  changed,  and  a  new  accessory  drive 
design  was  implemented.  The  new  drive 
design  featured  a  water  pump  with  the 
drive  belt  pulley  welded  onto  the  pump 
shaft.  In  December  1994,  Saab  became 
aware  of  problems  with  cracking  of  the 
water  pump  pulley  and  subsequent  loss 
of  drive  power  to  the  air  conditioning 
compressor,  alternator,  and  power 
steering  pimip  through  warranty  claim 
data. 

Upon  analysis,  Saab  discovered  weld 
fatigue  cracks  at  the  water  pump/pulley 
junction.  Saab  determined  that  the  root 
cause  was  the  center  of  the  drive  belt 
not  being  aligned  with  the  center  of  the 
water  pump  pulley  attachment.  This 
induced  rotational  bending  of  the  pulley 
at  the  weld  joint  to  the  water  pump 
shaft,  in  line  with  applied  drive  belt 
load.  Continual  bending  as  the  pulley 
rotated  imder  normal  engine  drive 
conditions  subsequently  caused  fatigue 
cracks  in  the  weld. 

Cracking  of  the  water  pump  pulley 
center  hub  can  result  in  the  pulley 
separating  from  the  water  pump  shaft, 
causing  the  drive  belt  to  jimip  off  of  the 


pulley,  and  subsequently  cause  loss  of 
drive  belt  tension.  Loss  of  belt  tension 
would  cause  a  loss  of  power  drive  to  the 
following  components:  Air  conditioning 
compressor,  engine  water  coolant  pump, 
alternator,  and  power  steering  pump 

Testing  of  a  bolted  pulley 
demonstrated  the  added  strength  of  the 
bolted  pulley  design  and  no  signs  or 
potential  for  fatigue  cracking.  The 
bolted  pulley  design  was  implemented 
into  vehicle  production  early  in  MY 

1996  and  Saab  subsequently  decided  to 
implement  Customer  Satisfaction 
Campaign  10445  worldwide.  Under  that 
campaign,  dealers  were  to  inspect  the 
water  pump  belt  pulley.  If  there  was  no 
yellow  identification  mark,  indicating 
that  a  newly  designed  water  pump  had 
been  installed,  and  the  pulley  was  not 
attached  to  the  pump  by  bolts,  dealers 
were  to  replace  the  pump. 

There  have  been  4  complaints 
(including  that  of  the  petitioner)  to 
NHTSA  of  problems  with  the  power 
steering  assist,  water  pump,  water  pump 
pulley,  or  similar  concerns  on  MY 
1994-1996  Saab  900  vehicles.  One 
occurred  on  a  new  MY  1995  vehicle,  the 
other  three,  including  the  petitioner's, 
occurred  on  MY  1994  vehicles  in  1999. 
Saab  reported  an  additional  5 
complaints  (Saab  had  a  total  of  8 
com{^aints,  but  3  duplicated  ODI 
complaints)  of  similar  water  pump 
pulley  failures  on  MY  1994-1996 
vehicles  since  the  initiation  of 
Campaign  10445.  There  have  been  no 
reports  of  problems  with  the  power 
steering  assist,  water  pump,  water  pump 
pulley,  or  similar  concerns  on  MY  1996, 

1997  and  1998  Saab  900  vehicles. 
If  the  pulley  fails,  engine  cooling. 

power  steering  assist,  generator  charging 
ability,  and  the  air  conditioning  would 
all  fail.  The  petitioner  expressed 
concern  with  the  loss  of  power  steering 
and  alleged  he  had  difficulty  controlling 
his  vehicle  on  the  fireeway.  Although  he 
did  not  mention  his  speed,  he  said  he 
was  slowing  and  attempting  to  exit  the 
freeway.  In  a  study  conducted  by  Saab 
in  October  1993,  unrelated  to  this 
petition,  loss  of  power  steering 
assistance  was  analyzed  to  determine 
what  effect  it  could  have  on  a  driver's 
ability  to  maintain  steering  control.  Saab 
concluded  that  without  the  variable 
power  assist,  subject  vehicles  could  be 
controlled  safely  at  highway  speeds. 
The  agency's  experience  supports  Saab's 
conclusion  that  vehicles  can  be 
controlled  at  highway  speeds  despite  a 
loss  of  power  steering.  With  a  loss  of 
power  steering  at  low  speeds,  it  is  still 
possible  to  complete  a  turn  or  a  parking 
maneuver,  although  it  typically  takes 
more  effort  on  the  part  of  the  driver  to 
turn  the  steering  wheel.  While  slowly 
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turning  a  comer,  or  parking,  loss  of 
power  steering  does  not  poso  a 
significant  risk  to  traffic  safety.  The  loss 
of  drive  to  the  generator  prevents  the 
vehicle's  battery  from  being  charged,  but 
is  a  progressive  loss  of  battery  power 
and  does  not  Represent  a  safety  concern. 
Logs  of  engine  cooling  could  cause  the 
vehicle  to  overheat,  typically  resulting 
in  coolant  overflow  at  the  radiator  or  a 
burst  cooling  system  hose,  however, 
there  have  been  no  reports  of  such 
incidences.  Air  conditioning  is  an 
auxiliary  function,  the  loss  of  which 
does  not  affect  the  safe  operation  of  the 
vehicle. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  the 
alleged  safety-related  defect  as  defined 
by  the  petitioner  in  the  subject  vehicles 
at  the  conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
prioritize  NHTSA's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  petition  is  denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  November  1,  2001. 
Kathleen  C.  DeMeter, 
Director,  Office  of  Defects  Investigation, 
Safety  Assurance. 

[FR  Doc.  01-27869  Filed  ll-S-^l;  8:45  am] 
BtLUNG  CODE  4910-59-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-10053-Notice  t] 

Safety  Rating  Program  for  Child 
Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice,  request  for  conunents. 

summary:  Section  14(g)  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act  requires  that,  by 
November  2001 ,  a  notice  be  issued  to 
establish  a  child  restraint  safety  rating 
consumer  information  program  to 
provide  practicable,  readily 
imderstandable,  and  timely  information 
to  consumers  for  use  in  making 
informed  decisions  in  the  purchase  of 
child  restraint  systems  (CRS). 

In  response  to  this  mandate,  NHTSA 
has  reviewed  existing  rating  systems 
that  other  countries  and  organizations 
have  developed,  and  conducted  its  own 
performance  testing  to  explore  a 
possible  rating  system  for  child 


restraints.  The  agency  has  tentatively 
concluded  that  the  most  effective 
consumer  information  system  is  one 
that  gives  the  consumer  a  combination 
of  information  about  child  restraints' 
ease  of  use  and  dynamic  performance, 
with  the  dynamic  performance  obtained 
through  higher-speed  sled  testing  and/or 
in-vehicle  NCAP  testing.  The  agency  is 
also  gi\yng  consideration  to  conducting 
both  higher-speed  sled  tests  and  in- 
vehicle  NCAP  testing  in  conjunction 
with  the  Ease  of  use  rating.  This 
document  provides  a  review  of  the 
information  and  reasoning  used  by  the 
agency  to  reach  that  conclusion, 
describes  the  rating  systems  planned  to 
meet  the  TREAD  requirements,  and 
seeks  comment  on  this  plan. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  Janaury  7,  2002. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  dociunent  in  your 
comments  and  submit  yoxir  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC,  20590. 

You  may  call  Docket  Management  at 
202-366-9324.  You  may  visit  the 
Docket  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
issues  related  to  a  performance  rating, 
you  may  call  Brian  Park  of  the  New  Car 
Assessment  Program  (NPS-10)  at  202- 
366-6012. 

For  issues  related  to  a  compatibility/ 
ease  of  use  rating,  you  may  call  Lori 
Miller  of  the  Office  of  Traffic  Safety 
Programs  (NTS-12)  at  202-366-9835. 

You  may  send  mail  to  both  officials  at 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St..  SW., 
Washington,  DC,  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Overview 

II.  2000  Public  Meeting  and  Draft  Child 

Restraint  Systems  Safety  Plan 

A.  2000  Public  Meeting 

B.  2000  Child  Restraint  Systems  Safety 
Plan 

C.  Public  Comments  About  Child  Restraint 
Ratings 

III.  CRS  Dynamic  Performance  Rating 

Programs 

A.  Existing  Programs  for  Rating  Dynamic 
Performance  of  CRS 

1.  Consumer's  Llnion 

2.  Japanese  NCAP 

3.  Australian  CREP 

B.  Existing  Programs  for  Rating  Dynamic 
Performance  of  Vehicles  Equipped  with 
CRS 

1.  Euro  NCAP 

2.  Australia 

C.  CRS  Dynamic  Testing  by  IIHS 

D.  CRS  Dynamic  Testing  within  NHTSA 


1.  CRS  Performance  in  FMVSS  No.  213 
Sled  Testing 

a.  Advantages 

b.  Disadvantages 

2.  CRS  Performance  in  Higher-speed  Sled 
Testing 

a.  Advantages 

b.  Disadvantages 

3.  CRS  Performance  in  NCAP  Frotital 
Vehicle  Testing 

a.  Advantages 

b.  Disadvantages 

rv.  Child  Restraint  Ease  of  Use  Rating 

A.  Child  Passenger  Safety  Selection,  Use, 
and  Installation  Website 

B.  Summary  of  Existing  Ratings  for  Ease  of 
Use 

1.  Australia 

2.  Consumer's  Union 

3.  Euro  NCAP 

4.  ICBC. 
5  Japan 

C.  Planned  Child  Restraint  Ease  of  Use 
Rating  System 

1.  Assessment  of  Existing  CRS  Ease  of  Use 
Rating  Systems 

2.  Four  Rating  Categories 

a.  Ready  to  Use 

b.  Evaluation  of  Labels/Instructions 

c.  Securing  the  Child 

d.  Installation  in  Vehicle 

3.  Weighting  the  Features 

4.  Ease  of  Use  Rating  Protocol 

5.  Overall  Ease  of  Use  Rating 

v.  Discussion  and  CRS  Rating  System 
Proposal 

VI.  Combined  Child  Restraint  Rating 

VII.  Distribution 

Vni.  Submission  of  Comments 

Figures 

Table 

Appendices 

Appendix  A 

Appendix  B 

Appendix  C 

Appendix  D 

I.  Overview 

Congress  has  directed  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  develop  a  child  restraint 
safety  rating  system  that  is  practicable 
and  understandable  (Section  14  (g)  of 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act,  November  1,  2000,  Pub.L. 
106-414, 114  Stat.  1800)  and  that  will 
help  consumers  to  make  informed 
decisions  when  purchasing  child 
restraints.  Section  14(g)  reads  as 
follows: 

(g)  Child  restraint  safety  rating  program.  No 
later  than  12  months  after  the  date  of  the 
enactment  of  this  Act,  the  Secretary  of 
Transportation  shall  issue  a  notice  of 
proposed  rulemaking  to  establish  a  child 
restraint  safety  rating  consumer  information 
program  to  provide  practicable,  readily 
understandable,  and  timely  information  to 
consumers  for  use  in  making  informed 
decisions  in  the  purchase  of  child  restraints. 
No  later  than  24  months  after  the  date  of  the 
enactment  of  this  Act  the  Secretary  shall 
issue  a  final  rule  establishing  a  child  restraint 
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safety  rating  program  and  providing  other 
consumer  information  which  the  Secretary 
determines  would  be  useful  (to)  consumers 
who  purchase  child  restraint  systems. 

In  response  to  this  mandate,  the 
agency  reviewed  presentations  given  at 
a  public  meeting  in  February  2000,  and 
comments  submitted  in  response  to  a 
notice  annoimcing  a  draft  Child 
Restraint  Systems  Safety  Plan.  The 
agency  also  examined  other  existing  and 
proposed  child  restraint  programs.  Four 
options  that  emerged  were:  (1)  A  rating 
based  on  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213  compliance 
tests  (sled  tests),  (2)  a  rating  based  on 
higher-speed  sled  testing,  (3)  a  rating 
based  on  in-vehicle  testing,  and  (4)  a 
rating  based  on  ease  of  use.  The  agency 
then  further  explored  each  option  to 
determine  if  it  would  generate 
information  that  is  practicable, 
repeatable,  and  appropriate. 

After  considering  the  various  options, 
NHTSA  has  tentatively  concluded  that 
the  most  effective  consumer  information 
system  is  one  that  gives  the  consumer  a 
combination  of  information  about  child 
restraints'  ease  of  use  and  dynamic 
performance,  with  the  dynamic 
performance  obtained  through  higher- 
speed  sled  testing  and/or  in-vehicle 
NCAP  testing.  The  agency  is  also  giving 
consideration  to  conducting  both 
higher-speed  sled  tests  and  in-vehicle 
NCAP  testing  in  conjimction  with  the 
ease  of  use  rating. 

This  notice  is  arranged  as  follows. 
First,  the  notice  will  discuss  the 
February  2000  public  meeting  and  the 
draft  Child  Restraint  Systems  Safety 
Plan,  and  the  comments  received  from 
the  public.  Second,  the  notice  will 
discuss  other  existing  and  proposed 
performance  ratings,  the  research 
NHTSA  has  done,  and  NHTSA's  current 
plan  for  rating  child  restraint 
performance.  Third,  the  notice  will 
discuss  other  existing  and  proposed 
ratings  based  on  compatibility  and/or 
ease  of  use,  and  NHTSA's  current  plan 
for  rating  child  restraint  ease  of  use. 
Fourth,  the  notice  will  discuss  why 
NHTSA  is  not  plaiming  a  summary 
rating  for  child  restrednts.  Last,  the 
notice  will  briefly  discuss  how  NHTSA 
plans  to  distribute  child  restraint  ratings 
to  the  public. 

n.  2000  Public  Meeting  and  Draft  Child 
Restraint  S3rstems  Safety  Plan 

A.  2000  Public  Meeting 

On  February  9,  2000,  NHTSA 
conducted  a  public  meeting  in 
Washington,  DC,  to  discuss  the  safety 
performance  of  child  restraint  systems 
and  options  for  giving  consiuners 
information  on  the  safety  performance 


of  different  child  restraints  (65  FR  1224, 
January  7,  2000,  Docket  No.  NHTSA- 
2000-6628).  The  announced  topics  were 
voluntary  standards,  strategies  for 
enhancing  compliance  margins, 
improved  labeling,  and  possible  ways  of 
rating  child  restraint  performance. 

B.  2000  Child  Restraint  Systems  Safety 
Plan 

On  November  27,  2000,  NHTSA 
published  a  notice  requesting  comments 
on  a  draft  Child  Restraint  System  Safety 
Plan  (65  FR  70687,  Docket  No.  NHTSA- 
2000-7938).  The  overall  goal  of 
NHTSA's  Child  Restraint  Systems 
Safety  Plan  was  to  reduce  fatalities  and 
reduce  injuries  to  U.S.  children  aged  0- 
10  years  who  are  involved  in  crashes. 
To  realize  this  goal,  the  plan  employed 
three  key  strategies:  encourage  correct 
use  of  child  restraints  for  all  children, 
ensure  that  child  restraints  provide 
optimal  protection,  and  give  consumers 
useful  information  about  restraining 
their  child. 

C.  Public  Comments  About  Child 
Restraint  Ratings 

Several  presenters  at  the  public 
meeting  and  commenters  to  the  plan 
addressed  the  idea  of  a  performance 
rating  based  on  compliance  margins. 
The  concept  of  compliance  margins  is 
based  on  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213,  Child 
Re.^traint  Systems  (49  CFR  571.213). 
Under  this  concept,  child  restraints 
would  be  ranked  according  to  how  large 
a  margin  they  passed  the  standard's 
performance  criteria.  The  larger  the 
margin  that  the  child  restraint  passed 
the  standard  by,  the  higher  the  child 
restraint  would  be  ranked.  A  Maryland 
Child  Safety  Technician  suggested  the 
use  of  compliance  tests  to  develop 
ratings,  citing  sufficient  differences  in 
crash  test  results.  However,  he  voiced 
concerns  whether  such  a  rating  system 
could  address  the  issue  of  vehicle 
compatibility. 

Otiier  commenters  opposed  the 
development  of  a  CRS  rating  based  on 
the  compliance  margin.  Juvenile 
Products  Manufactiu-ers  Association, 
Inc.  (JPMA)  stated  that,  "while  the 
current  FMVSS  No.  213  standard 
provides  an  exceptional  rating  system 
(essentially  an  easily-understood  pass- 
fail),  the  industry  would  certainly 
consider  some  other  type  of 
performance  rating  system."  However, 
JPMA  noted  that  with  so  many 
variables,  it  is  likely  that  a  rating  system 
may  have  a  potentially  negative  effect 
rather  than  a  positive  one.  JPMA 
thought  it  appropriate  also  to  mention 
that  "the  current  dynamic  standard. 
FMVSS  No.  213,  is  more  severe  than 


about  95  percent  of  all  crashes,  and  the 
historical  performance  of  PROPERLY 
USED  car  seats  both  in  testing  and  in 
the  Held  is  exceptional,  better  even  than 
seat  belts."  ^  Ford  Motor  Company  and 
other  child  safety  experts  suggested  that 
the  agency  consider  having  a  rating 
system  orily  after  revising  FMVSS  No. 
213.  They  stated  that  the  current 
standard  sled  pulse  is  too  severe  and  the 
test  protocol  is  outdated.  These 
commenters  recommended  that  the 
revised  standard  should  reflect  the 
current  child  passenger  environment.^ 

Commenters  addressed  the  idea  of 
including  child  restraints  in  frontal  New 
Car  Assessment  Program  (NCAP)  tests. 
Evenflo  supports  the  addition  of  child 
restraints  to  NCAP  tests.  The  company 
believes  that  because  the  performance 
requirements  of  FMVSS  No.  213  are  so 
demanding,  all  child  restraints  passing 
such  a  standard  deser\'e  a  high  rating. 
Evenflo  believes  that  distinguishing 
safety  performance  between  child 
restraints  that  pass  FMVSS  No.  213  is 
difficult.  The  company  also  feels  that 
the  addition  of  child  restraints  to  NCAP 
tests  will  allow  for  an  evaluation  of  how 
well  the  child  restraint  system  works 
with  the  vehicles. '  ARCCA.  Inc..  favors 
the  incorporation  of  child  restraints  into 
NCAP  tests.  ARCCA  stated  that,  NCAP 
tests  more  closely  replicate  real  world 
conditions  than  the  FMVSS  No.  213 
compliance  tests.  In  addition,  the 
incorporation  of  child  restraints  into  the 
program  would  maximize  its  beneflts. 

Both  Partners  for  Child  Passenger 
Safety  *  and  Graco  Children's  Products '' 
oppose  adding  child  restraint  systems  to 
NCAP  crash  tests.  These  organizations 
believe  that  the  performance  of  child 
restraints  in  NCAP  tests  may  be . 
characteristic  of  the  child  restraint,  the 
vehicle,  or  the  restraint/vehicle 
interaction.  This  poses  questions  as  to 
the  significance  of  the  results  of  such 
tests.  Ford  agrees  with  these  comments, 
adding  that  vehicle/CRS  interface 
factors  and  various  vehicle  crash  pulses 
obscure  the  results  of  child  restraint 
performance  in  NCAP  tests.'^ 

Consumers  and  consumer  advocates 
almost  universally  expressed  the 
opinion  that  any  child  restraint  rating 


<  Rot>en  Waller,  jr.,  Juvenile  Products 
Manufacturers  Association.  Inc..  Docket  6628. 

^Comments  on  Child  Restraint  System  Ratings. 
Ford  Motor  Company,  Docket  7938. 

^Evenflo  Company.  Inc.,  Randy  Kiser,  Docket 
7938. 

*  Partners  for  Child  Passenger  Safety,  Flaura  K. 
Winston.  MD.  PhD,  Dennis  R.  Durbin.  MD.  MSCE. 
Kristv  Artxigast,  PhD,  Shannon  D.  Morris.  Docket 
7938! 

'Graco  Children's  Products.  Steve  Gerhart.  David 
E.  Campbell,  Docket  7938. 

^Comments  on  Child  Restraint  System  Ratings. 
Ford  Motor  Company.  Docket  7938. 
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should  include  factors  for  compatibility 
with  various  vehicles  and  ease  of  use. 
These  commenters  noted  that  a  good 
performance  rating  would  be 
meaningless  if  the  child  restraint  was 
not  compatible  with  the  consumer's 
vehicle  or  was  difficult  to  use  properly. 

The  Insurance  Corporation  of  British 
Columbia  (ICBC)  claimed  that  high 
misuse  rates  of  child  restraints  are  a 
common  finding.  Children  aged  3  years 
and  older  are  restrained,  most  often, 
only  in  adult  seat  belts.  To  compensate 
for  misuse,  ICBC  recommended  that  the 
NHTSA  establish  an  ease  of  use  rating.^ 
Evenflo  also  feels  that  the  most 
problematic  area,  the  area  in  which 
improvement  would  have  the  greatest 
positive  impact,  is  in  the  nonuse  and 
misuse  of  child  restraints.^  The 
Automotive  Coalition  for  Traffic  Safety 
(ACTS)  agreed,  and  stated  that  the 
d)mamic  performance  of  child  restraints 
should  not  be  a  big  issue.  ACTS  further 
suggested,  however,  that  the  recent 
addition  of  the  top  tether  should  reduce 
misuse.  The  University  of  North 
Carolina  (UNC)  Highway  Safety 
Research  was  also  a  proponent  of  an 
ease  of  use  rating.  They  stated  that  the 
crash  test  performance  of  child 
restraints  is  only  part  of  the  information 
that  should  be  incorporated  into  a  rating 
system.  Safety  Belt  Safe  concurred, 
mentioning  that  even  top-rated  systems 
are  difficult  to  use.  They  stated  that 
child  restraint  ratings  should  be  based 
on  real-world  conditions  and  behavior, 
not  solely  on  crash  tests.  Graco 
Children's  Products,  Inc.  also  asked  that 
a  rating  system  be  based  on  more  than 
simply  crash  performance.  They 
suggested  that  other  factors  such  as 
labeling  and  instruction  clarity,  ease  of 
installation  and  vehicle  compatibility, 
fit  of  child,  and  ease  of  use,  be  included. 

One  manufactiu^r  expressed  concern 
about  starting  an  ease  of  use  rating 
system.  The  manufacturer  asked  what 
type  of  person  would  do  the  evaluating. 
This  manufacturer  believed  that  it 
would  be  a  good  idea  to  have 
inexperienced  people  conduct  the 
evaluation  of  child  restraint  systems. 
The  manufacturer  suggested  using  the 
same  people  gives  consistency  in  test 
methodology.  This  commenter  thought 
the  agency  might  have  difficulty  getting 
the  same  people  always.  The  child 
restraint  manufacturers  also  believed 
that  a  rating  system  would  drive  tjie 
child  restraint  manufacturers  to  improve 


their  products  and  provide  more  ease  of 
use  features. 

NHTSA  met  witb  two  manufacturers 
of  child  restraints,  Britax  and  Evenflo. 
These  two  manufacturers  both  stated 
that  the  seats  with  higher  cost  are  the 
restraints  with  more  advanced  featiu^s 
which  are  likely  to  be  ease  of  use 
features.  Both  manufacturers  described 
how  a  child  restreiint  rating  system 
might  affect  the  retail  market.  They 
believed  that  the  retail  buyers  woiild 
limit  their  purchases  of  child  restraints 
to  those  with  high  ratings. 
Consequently,  the  agency  might  drive 
the  retail  market  to  the  seats  with  the 
higher  prices. 

m.  CRS  Dynamic  Performance  Rating 
Programs 

A.  Existing  Programs  for  Rating 
Dynamic  Performance  of  CRS 

1.  Consumer's  Union 

The  July  2001  issue  of  Consiuner 
Reports  was  the  Consumer's  Union's 
most  recent  report  on  child  restraints.^ 
They  gave  a  rating  for  the  dynamic 
performance  of  each  child  restraint, 
which  is  part  of  the  overall  rating  given 
to  child  restraints.  This  overall  rating  is 
the  averaged  score  of  dynamic 
performance,  ease  of  use,  installation, 
and  stroller  use.  The  installation  score 
is  determined  by  how  securely  a  child 
restraint  can  be  installed  in  three 
different  cars  with  different  seats  and 
safety-belt  types.  Ease  of  use  evaluates 
how  difficult  it  is  to  adjust  the  straps 
and  the  harness.  A  stroller  score  is  also 
given  to  applicable  child  restraints.  This 
score  is  based  on  the  safety, 
convenience,  and  the  durability  of  the 
child  restraint  and  stroller.  The  dynamic 
score  was  determined  from  a  sled  test 
representing  a  30  mph  (48  km/h)  frontal 
crash.  The  seats  were  tested  using 
dummies  that  approximate  an  infant,  3- 
year-old  toddler,  and  6-year-old  child. 
Head  Injury  Criterion  (HIC),  chest  G, 
head  exc\irsion,  and  knee  excursion 
were  compared  with  the  injury  criteria 
established  by  NHTSA  to  determine  the 
dynamic  performance  rating.'"  A  six- 
category  range  was  used  to  rate  child 
restraints  based  on  the  diunmy 
measurements.  The  six  categories  were: 
Not  Acceptable,  Poor,  Fair,  Good,  Very 
Good,  and  Excellent. 

The  child  restraints  of  the  2001 
survey  were  tested  both  with  and 
without  the  top  tether.  The  results  from 


'  Identification  and  Publication  of  Relative 
Performance  of  Different  Child  Restraint  Systems, 
Insurance  Coiporation  British  Columbia.  Betty 
Brown.  Docket  6628. 

"Evenflo  Company  Inc.,  Randy  Kiser,  Docket 
Number:  7938. 


'Consumer  Reports.  Traveling  With  Kids.  |uly 
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'°  FHttle,  Greenberg,  Galeotafiore,  Champion, 
Comments  of  Consumer  Union  to  the  National 
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Restraint  System  Plan.  Docket  Number  NHTSA- 
7938.2001. 


this  study  showed  that  all  but  one  child 
restraint  provided  better  protection 
while  using  the  top  tether  in  frontal 
crashes. 

2.  Japanese  NCAP 

The  Ministry  of  Land,  Infrastructure, 
and  Transport  (MLTT)  in  Japan  recently 
announced  a  proposal  to  rate  child 
restraint  systems.  MLTT  is  asking  for 
comments  at  this  time.  Japanese  NCAP 
proposes  to  evaluate  baby  seats  (rear- 
facing)  and  infant  seats  (forward-facing 
or  convertible).  They  do  not  plan  to  test 
bed-type-seats  or  booster  seats.  Nine- 
month-old  and  three-year-old  child 
dummies  will  be  used  for  the 
evaluation. 

Child  restraints  will  be  tested  in 
frontal  sled  tests.  Child  restraints  will  be 
tested  using  the  ECE  Reg.  44  crash  pulse 
at  35  mph  (56  km/h)  in  a  Toyota  Estima 
(similar  to  the  Sienna  in  the  U.S.)  sled 
buck.  A  rating  system  will  comprise  the 
diunmy  readings,  the  level  of  physical 
damage,  release  of  CRS  anchorage,  and 
dummy  kinematics.  A  four-tier  rating 
system  will  be  used:  Excellent,  Good, 
Acceptable,  and  Not  Recommended. 

3.  Australian  CREP 

The  Child  Restraint  Evaluation 
Program  (CREP)  is  a  joint  program  run 
by  many  of  the  same  groups  as 
Australian  New  Car  Assessment 
Program  (ANCAP).  CREP  tests  child 
restraints  in  dynamic  sled  tests  with  a 
top  tether,  which  is  requfred  in 
Australia.  Two  frontal  crashes  are 
simulated  at  49  and  56  km/h  (30  and  35 
mph).  Side  and  rear  crashes  are 
simulated  at  32  km/h  (20  mph).  CREP 
conducts  another  test  at  the  same  speed, 
but  with  the  CRS  positioned  at  a  45° 
angle  relative  to  the  sled.  One  additional 
dynamic  test  is  done  to  rear-facing  and 
convertible  child  restraints  only.  This  is 
an  inverted  test  conducted  at  16  km/h 
(10  mph)  to  simulate  a  rollover. 

CREP  gives  a  rating,  incorporating 
both  the  dynamic  test  results  and  ease 
of  correct  use  results.  They  report  these 
ratings  as  either  preferred  buy  or 
standards  approved.  The  preferred  buy 
seats  did  well  in  the  dynamic  tests  and 
the  ease  of  correct  use  tests.  The 
standards  approved  rating  is  given  to 
seats  that  passed  the  49  km/h  (30  mph) 
test,  but  had  excessive  head  movement 
or  broke  a  load-bearing  component 
during  the  56  km/h  (35  mph)  test.^' 


"  wvrw.nrma.com.au,  July  23,  2001. 
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B.  Existing  Programs  for  Rating 
Dynamic  Performance  of  Vehicles 
Equipped  With  CRS 

1.  Euro  NCAP 

The  European  New  Car  Assessment 
Program  evaluates  the  safety  of  children 
in  vehicle  crash  testing.  The  subject 
vehicle's  manufacturer  provides  a 
recommendation  for  which  child 
restraints  are  to  be  used  during  the  tests. 
The  Europeans  install  child  restraints  in 
vehicles  and  subject  them  to  offset 
frontal  and  side  impact  tests.  In  the 
offset  frontal  testing,  two  child  crash 
dummies  are  placed  in  the  back  of  the 
test  vehicle.  The  two  types  of  child 
dummies  used  in  the  test  are  a  3-year- 
old  P  dummy  and  an  18-month-old 
infant  P  dummy.  Both  dummies  are 
placed  in  the  appropriate  CRS,  either 
forward-facing  or  rear-facing,  designated 
for  their  ages.  For  the  side  impact  test, 
the  dummies  are  secured  in  the  same 
model  child  restraint  used  for  the  offset 
frontal  crash  test. 

Euro  NCAP  evaluates  dummy 
kinematics.  In  addition,  technicians 
evaluate  ease  of  use,  ease  of  installation 
in  the  vehicle,  and  how  securely  they 
can  install  the  CRS.  Currendy,  Euro 
NCAP  does  vehicle  tests  for  child 
restraints  without  using  a  top  tether. 
Euro  NCAP  gives  points  based  on  the 
dynamic  performance  of  the  child 
dummies  during  the  full-scale  crash 
tests.  These  points  are  subject  to 
modifiers  that  will  reduce  the  points 
earned.  Such  modifiers  include 
penalties  for  ejection,  poor  seat  labeling, 
and  vehicle  incompatibilities.  A  total  of 
four  points  is  possible  for  the  child 
scores.  These  points  are  added  to  the 
overall  total,  which  is  used  to  determine 
the  vehicle's  star  rating.  However,  if  any 
anomaly  leads  to  a  dangerous  event 
(e.g.,  if  the  child  seat  breaks  or  if  a  belt 
becomes  unlatched),  Eiuo  NCAP  notes 
the  event  to  consiuners  in  their 
publications  and  web  site.'* 

2.  Australia 

The  Australian  New  Car  Assessment 
Program  (ANCAP)  harmonized  its 
testing  procedures  with  Euro  NCAP  in 
1999.  llierefore,  in  accordance  with  the 
Euro  NCAP  procedures,  ANCAP  does 
both  an  offset  frontal  crash  at  64  km/h 
(40  mph)  and  a  side  impact  test  at  50 
km/h  (31  mph).  Two  child  restraints  are 
placed  in  the  rear  seat  of  each  vehicle. 
TNO  Pi. 5  (18-month)  and  P3  (3-year- 
old)  dummies  are  used  to  assess  injury. 
ANCAP  plans  to  rate  the  d)mamic 
performance  of  child  restraints  in 
vehicle  tests,  however,  the  rating 


protocol  will  likely  be  different  from 
that  published  by  Euro  NCAP. 

C.  CRS  Dynamic  Testing  by  IIHS 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  ciurently  does  not  rate 
child  restraints.  However,  IIHS  recently 
did  several  vehicle  frontal  crash  tests 
that  included  child  restraints.  Vehicle 
velocities  in  these  car-to-car  tests  were 
48  km/h  (30  mph),  and  vehicle  frontal 
engagement  ranged  from  49%  to  89%. 
Dummies  used  in  the  testing  were  the  6- 
month-old  bifant  CRABI,  the  12-month- 
old  CRABI,  and  the  3-year-old  Hybrid 

m. 

IIHS  evaluated  the  dummy  results  for 
the  6-month-old  CRABI,  the  12-month- 
old  Infant  CRABI,  and  the  3-year-old 
Hybrid  ID.  They  used  the  corresponding 
reference  values  specified  in  the  May 
12th,  2000  Federal  Register  notice  for 
FMVSS  No.  208."  The  results  for  the  6- 
month-old  CRABI  and  the  12-month-old 
CRABI  were  all  well  below  the 
allowable  limits.  The  residts  for  the  3- 
year-old  Hybrid  III  dummy  showed  all 
injury  readings  were  less  than  the 
reference  values  except  for  neck  tension. 
IIHS  suggested  that  these  results  mean 
the  current  neck  tension  criterion 
overestimates  the  possibility  of  an  AIS  '* 
S3  injury." 

D.  NHTSA  CRS  Dynamic  Testing 

In  response  to  the  TREAD  Act, 
NHTSA  examined  three  dynamic  test 
methods  for  rating  child  restraint 
systems.  The  first  dynamic  option  was 
a  sled  test  at  30  mph  (48  km/h).  This 
option  would  use  the  results  of  the 
FMVSS  No.  213  compliance  testing  to 
determine  a  rating.  Two  possible  rating 
schemes  could  be  used  to  rate  or  rank 
the  child  restraint  dynamic 
performance.  One  possible  rating 
scheme  would  be  based  on  the 
compliance  margins  with  which  a 
dummy  met  the  limits  of  the  standard 
on  HIC,  chest  acceleration,  head 
excursion,  and  knee  excursion.  A 
second  rating  scheme  would  use  the 
injury  risk  curves  that  NCAP  uses  to  rate 
adult  occupant  protection  in  a  frontal 
crash.  Scaling  these  curves  to  represent 
a  3-year-old  child  would  produce  a  five- 
star  classification  system.  The 
probability  of  injury  for  the  3-year-old 
child  is  as  follows: 
Phe«,  =  [l+exp(5.02  -  0.00431  •HIC)] "  ' 


"  http://www.euroncap.com/resultsJitm,  August 
23.  2001. 
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Pche,t  =  [l+exp{5.55  -  0.0756*ChestG)l  -  ' 

A  second  dynamic  testing  option 
examined  was  a  high-speed  sled  test  at 
35  mph  (56  km/h).  This  test  method 
would  be  similar  to  the  cxurent  FMVSS 
No.  213  compliance  test;  however,  the 
sled  acceleration  pulse  would  have  a 
greater  magnitude  to  increase  the  speed 
to  35  mph  (56  km/h).  A  third  dynamic 
testing  option  considered  was  a  full- 
scale  crash  test.  This  approach  would 
add  a  child  restraint  in  the  rear  seat  of 
a  vehicle  when  it  is  tested  for  frontal 
NCAP,  and  rate  the  vehicle  on  how  well 
the  CRS  and  vehicle  work  together  to 
protect  the  child.  These  last  two  options 
would  also  use  the  scaled  injiuy  risk 
curves  for  a  rating. 

Each  of  the  next  three  sections 
describes  the  testing  conducted  by  the 
agency  to  assess  each  of  the  proposed 
options.  The  siunmaries  review  the 
trends  of  child  restraint  system  (CRS) 
responses  in  the  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213  sled 
testing,  higher-speed  sled  testing,  and 
frontal  NCAP  in-vehicle  testing. 

1.  CRS  Performance  in  FMVSS  No.  213 
Sled  Testing . 

As  specified  in  Standard  No.  213,  49 
CFR  §  571.213,  the  agency  does 
compliance  testing  of  child  restraints  on 
a  sled  buck  at  a  nominal  speed  of  30 
mph  (48  km/h).  Currently,  a  Hybrid  II 
dummy  is  used  in  testing  to  represent  a 
3-year-old  child. 

In  model  year  2000,  the  agency  tested 
50  upright,  forward-facing  child 
restraints  according  to  FMVSS  No.  213. 
Twenty-four  seats  were  tested  without  a 
top  tether,  and  26  seats  were  tested  with 
a  top  tether.  We  restrained  all  seats  with 
only  a  lap  belt  (no  lower  anchorage  or 
shoulder  belt).  The  pertinent  test  results 
are  tabulated  in  the  Appendix,  Table 
A2. 

Currently,  to  pass  the  FMVSS  No.  213 
compliance  test,  a  child  restraint  must 
achieve  dummy  injury  numbers  of  a 
Head  Injury  Criterion  (HIC)  less  than 
1,000  and  a  resultant  chest  acceleration 
of  less  than  60  G's.  For  the  compliance 
tests,  HIC  is  calculated  using  an 
unlimited  period  and  chest  acceleration 
uses  a  3  ms  clip.  As  shown  in  Figuire  1, 
regardless  of  whether  we  equipped  the 
child  restraints  with  a  top  tether,  all 
child  restraints  achieved  dummy  injury 
readings  below  the  maximum  allowable 
values.  Figures  2  &  3  illustrate  the 
margin  of  compliance  for  HIC  and  chest 
acceleration,  respectively.  The  margin  of 
compliance  is  one  minus  the  measured 
injury  reading  divided  by  the  injury 
assessment  reference  value  (lARV)  times 
100.  Higher  percentages  are  better, 
having  less  probability  of  injury. 
Regarding  the  HIC,  all  model  year  2000 
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child  restraints  tested  easily  fall  within 
the  limits  specified  by  the  FMVSS  No. 
213  compliance  tests.  Most  had  a 
compliance  margin  of  more  than  50%. 
Although  the  margin  is  not  as  large  for 
chest  acceleration,  all  tested  child 
restraints  passed  this  compliance 
requirement  as  well. 

FMVSS.  No.  213  also  has  a 
requirement  for  head  and  knee 
excursion.  Head  excursion  is  limited  to 
720  mm  (28  in)  when  a  top  tether  is 
used,  and  813  mm  (32  in]  without  use 
of  a  top  tether.  Knee  excursion  is 
limited  to  915  mm  (36  in).  Figures  4  & 
5  illustrate  the  margin  of  compliance  for 
head  excursion  and  knee  excursion, 
respectively.  Head  and  knee  excursion 
limits  are  compliance  limits  imposed  to 
reduce  the  chances  of  a  child  striking 
the  vehicle  interior  or  submarining 
(sliding  under  the  belt  feet  first)  in  an 
automotive  crash.  Head  and  knee 
excursions  are  much  closer  to  the 
compliance  limits  than  HIC  and  chest 
acceleration.  (This  may  reflect  attention 
to  occupant  protection,  since  increases 
in  distance  traveled  by  the  occupant 
reduces  the  forces  experienced  by  the 
occupant.) 

To  further  investigate  the  possibility 
of  using  FMVSS  No.  213  compliance 
testing  to  rate  child  restraints,  NHTSA 
performed  additional  sled  tests  to  gather 
child  restraint  protection  data.  These 
sled  tests  were  performed  in  accordance 
with  the  specifications  outlined  in 
FMVSS  No.  213  compliance  tests,  with 
two  exceptions.  The  three-year-old 
Hybrid  ID  dummy  was  used  to  assess 
injury  rather  than  the  Hybrid  II  dummy. 
Also,  the  current  compliance  test 
secures  child  seats  in  two 
configurations,  lap  belt  only  and  lap  belt 
with  top  tether.  These  additional  sled 
tests  secured  the  child  seat  with  the  lap/ 
shoulder  belt  and  tether.  One  child 
restraint  tested  was  secured  with 
LATCH.16 

Nine  child  restraints  were  tested. 
Figure  6  shows  the  individual  plots  of 
chest  acceleration  versus  HK.  Injmy 
risk  curves  are  also  plotted,  and 
illustrate  that  eight  of  the  nine  child 
restraints  would  receive  a  5  star  rating, 
while  the  other  one  would  be  borderline 
5  star/4  star. 


'*  "LATCH"  is  a  terra  used  by  industry  and  retail 
groups  referring  to  the  child  restraint  anchorage 
system  required  by  Federal  Motor  Vehicle  Safety 
Standard  No.  225.  LATCH  stands  for  "Lower 
Anchorages  and  Tethers  for  Children."  The  term  is 
used  to  refer  to  vehicles  equipped  with  the 
anchorage  system  (e.g.,  "LATCH  vehicles")  and  to 
child  restraints  equipped  with  attachments  that 
connect  to  the  anchorage  system  (e.g..  "restrained 
with  LATCH."  or  "LATCH  child  restraints").  For 
convenience,  we  will  use  the  term  in  this  notice. 


Advantages  and  Disadvantages  of  a 
Rating  System  Based  on  FMVSS  No.  213 
Compliance  Testing 

a.  Advantages 

— Ratings  for  most  child  restraint 
systems  could  be  implemented 
quickly  and  inexpensively  using 
Hybrid  II  results  now  obtained  in 
Standard  No.  213  compliance  testing. 

— ^The  compliance  testing  is  a  simple 
pass  and  fail  rating  system.  Carrying 
out  a  rating  based  on  the  margin  of 
compliance  is  straightforward.  The 
performances  of  child  restraints  could 
be  used  as  a  rating  system. 

— The  rating  system  based  on  sled 
testing  subjects  all  child  restraints  to 
the  same  impulse  loading,  so  child 
restraint  performance  is  assessed  with 
little  or  no  influence  of  outside 
variables. 

b.  Disadvantages 

—FMVSS  No.  213  is  ciurently  under 
revision.  Ford  Motor  Company  and 
others  suggest  that  the  agency 
consider  delaying  the  child  restraint 
safety  rating  until  after  the  revision  of 
FMVSS  No.  213. 

— A  rating  based  on  dynamic  sled 
testing  does  not  take  into  account  the 
compatibility  between  child  restraints 
and  vehicles.  Many  people  believe 
that  a  child  restraint  and  a  subject 
vehicle  must  be  evaluated  as  a  system 
to  effectively  assess  child  safety 
protection. 

— To  the  extent  that  current  child 
restraints  all  exceed  the  standard  by  a 
wide  margin,  as  in  the  case  for  HIC, 
the  compliance  margin  may  not 
meaningfully  distinguish  among  child 
restraints.  For  example,  if  we  use  the 
star  rating  system,  nearly  every  child 
restraint  would  get  5  stars.  If  we  use 
the  percentage  of  compliance  margin, 
should  we  tell  the  public  a  child 
restraint  with  a  60%  margin  is  safer 
than  one  with  a  55%  margin?  Also,  it 
would  be  difficult  to  explain  to  the 
public  which  compliance  margin  (i.e., 
HIC,  chest  acceleration,  excursions)  is 
more  important  to  safety. 

2.  CRS  Performance  in  Higher-speed 
Sled  Testing 

Some  commenters  suggested  that  the 
agency  should  consider  having  a  child 
restraint  rating  based  on  sled  tests  at  a 
higher  speed  (35  mph)  than  the 
compliance  testing  (30  mph).  As  NCAP 
currently  tests  motor  vehicles  at  5  mph 
(8km/h)  above  the  compliance  tests,  the 
same  reasoning  could  be  applied  to  the 
sled  testing  of  child  restraints.  (It  was 
also  recommended  that  the  rating 
system  use  a  realistic  vehicle  pulse  and 
a  vehicle  seat  as  part  of  the  test 


condition.)  To  determine  the  viability  of 
developing  an  effective  rating  system  as- 
a  consumer  program  for  child  restraint 
testing,  the  agency  has  conducted 
higher-speed  sled  testing. 

NHTSA  conducted  higher-speed  sled 
tests  using  the  same  nine  child 
restraints  as  in  the  previous  section.  The 
same  FMVSS  No.  213  test  procedure 
was  used  with  Hybrid  III  three-year-old 
dummies.  To  attain  the  higher  speed,  a 
sled  pulse  with  a  similar  shape  and 
duration  length  as  that  of  the  213  pulse 
was  used,  except  that  the  change-of- 
velocity  was  elevated  from  30  mph 
(48km/h)  to  35  mph  (56km/h). 

All  of  the  child  restraints  tested 
produced  dimimy  injury  measurements 
well  below  the  FMVSS  No.  208  criteria 
of  570  HIC  and  55g  chest  acceleration. 
Figure  7  shows  the  results  plotted  with 
the  NCAP  injury  risk  curves.  Although 
the  injury  assessment  values  are  slightly 
greater  for  the  35  MPH  (56  km/h)  sled 
tests  than  the  30  mph  (48  km/h)  sled 
test  (shown  in  Figure  6),  eight  of  the 
nine  child  seats  fell  within  the  5  star 
range,  and  one  fell  just  below  in  the  4 
star  range. 

Advantages  and  Disadvantages  of  a 
Rating  System  Based  on  Higher-speed 
Sled  Tests 

a.  Advantages 

— Ruiming  tests  at  higher  speeds  is  the 
same  approach  we  have  used  for  front 
and  side  crashworthiness  ratings  in 
NCAP,  and  would  be  expected  to 
magnify  performance  differences 
among  child  restraint  systems  beyond 
that  obtained  in  compliance  testing. 

— A  rating  based  on  sled  performance 
would  be  consistent  because  all  child 
restraints  would  be  subjected  to  the 
same  impulse  loading  and  would  be 
placed  on  the  same  simulated  seat. 

b.  Disadvantages 

— A  rating  based  on  a  higher  sled  test 
speed  would  again  not  take  into 
account  compatibility  between  child 
restraints  and  vehicles.  Many  people 
believe  that  a  child  restraint  and  a 
subject  vehicle  must  be  evaluated  as 
a  system  to  effectively  assess  child 
safety  protection. 

— A  higher  test  speed  with  the  Standard 
No.  213  crash  pulse  may  be  so  severe 
that  the  information  would  not  be  a 
helpful  indicator  of  expected  CRS 
performance  in  the  majority  of  real- 
world  crashes. 

— Based  on  tests  with  nine  child  seats, 
the  higher  test  speed  may  not 
sufficiently  "spread  out"  the 
performance  differences  to  allow 
NHTSA  to  provide  meaningful 
information  to  the  public. 
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3.  CRS  Performance  in  NCAP  Frontal 
Vehicle  Testing 

The  agency  evaluates  vehicle 
crashworthiness  in  h-ontal  and  side 
impact  under  the  New  Car  Assessment 
Program  (NCAP).  Under  this  program, 
the  agency  conducts  approximately  40 
frontal  and  40  side  crash  tests  each  year. 
For  the  frontal  crash,  the  agency  does 
these  tests  with  two  50th  percentile 
adult  male  dummies  in  the  front  seat. 
Historically,  NCAP  does  not  put  any 
occupants  in  the  rear  seats  of  the 
vehicles.  However,  because  there  is 
room  in  the  rear  seats  of  most  vehicles, 
it  has  been  suggested  that  NHTSA  add 
child  restraints  to  the  rear  of  NCAP 
frontal  crash  tests. 

NHTSA  has  evaluated  child  restraints 
in  frontal  crash  tests  conducted  under 
the  New  Car  Assessment  Program.  In 
model  year  (MY)  2001  testing,  NCAP 
used  various  child  restraints  in  the  rear 
seats  of  vehicles  undergoing  frontal 
NCAP  crash  tests.  Child  restraints  were 
placed  in  a  total  of  twenty  NCAP 
vehicles,  varying  in  type  and  size.  The 
agency  evaluated  performances  of  six 
different  five-point-harness  forward- 
facing  child  restraints.  The  evaluation 
assessed  (1)  the  variability  of  CRS 
performance  in  various  vehicle  types 
and  sizes,  (2)  CRS/vehicle  interaction, 
and  (3)  performance  among  different 
child  restraints.  CRS  performance  in  the 
NCAP  vehicle  tests  is  shown  in  Table 
Al  in  the  Appendix. 

In  each  vehicle  tested,  the  subject 
child  restraint  was  secured  tightly,  and 
as  prescribed  by  the  child  restraint 
manufacturer's  instructions.  In  addition, 
all  child  restraints,  whether  secured 
with  LATCH  or  secured  with  a  lap/ 
shoulder  belt,  used  a  top  tether.  A 
Hybrid  III  three-year-old  dummy  was 
used  to  assess  performance.  All  testing 
used  the  full  instrumentation  package 
available  for  the  child  dummy.  The 
injury  assessment  reference  values  for 
FMVSS  No.  208  were  used  to  evaluate 
the  results. 

Figiire  8  shows  the  overall  child 
dimuny  performance  concerning  the 
Head  Injury  Criterion  (HIC  15)  and 
resultant  chest  acceleration,  plotted 
with  the  NCAP  injury  probability  curves 
scaled  for  the  three-year-old.  The 
performance  is  shown  for  child 
restraints  with  LATCH  or  with  a  belt 
restrained  CRS  with  a  top  tether.  As 
shown,  many  (38.7%)  dummy  readings 
exceeded  the  allowable  injiuy  criterion 
for  HIC  15  (570)  or  the  allowable  chest 
G  criterion  (55  G's).  Using  the  star  rating 
system,  most  vehicles  would  be  rated 
with  3  or  4  stars  for  rear  seat  child 
occupancy  protection.  Five  samples  had 
injury  readings  low  enough  for  a  five- 


star  rating;  only  one  vehicle  was  rated 
with  two  stars.  This  is  m  contrast  to^ 
driver  and  right  passenger  frontal  NCAP 
test  results  which  result  in  about  88% 
4  and  5  star  ratings. 

All  seats  testedin  the  NCAP  vehicle 
crash  tests  used  five-point  harnesses, 
while  the  FMVSS  No.  213  tests  use  all 
types  of  harnesses.  Figure  9  shows  the 
model  year  2000  compliance  tests 
results  for  only  seats  with  a  five-point 
harness  and  lap  belt  only.  This  graph 
shows  that  the  tethered  seats  produced 
lower  HIC  responses  than  those  seats 
without  a  top  tether.  The  HIC  responses 
for  both  the  tethered  and  the  non- 
tethered  seats  are  clustered  among  their 
respective  seat  types.  In  comparing  the 
data  in  Figiires  8  and  9,  we  may  infer 
that  the  full-scale  crashes  produce  a 
greater  range  of  values  for  the  Head 
Injury  Criterion.  One  could  further  infer 
that  the  greater  range  of  HIC  response 
shown  in  the  NCAP  data  of  Figure  8  is 
due  not  only  to  the  child  restraint,  but 
also  due  to  crash  variations,  such  as 
crash  pulse,  belt  geometry  (important 
for  child  restraints  that  use  a  lap/ 
shoulder  belt),  seat  contour,  and  seat 
cushion  stiffness. 

The  influence  of  these  additional 
factors  for  crash  testing  is  shown  more 
clearly  in  Figiire  10.  Figiue  10  shows 
seven  vehicles  that  underwent  NCAP 
crashes  with  the  Cosco  Triad  child 
restraint.  As  shown,  the  Cosco  Triad  did 
not  give  the  same  performance  in  these 
seven  NCAP  vehicles.  HIC  injury  values 
varied  from  approximately  300  to  650. 
The  performances  of  the  Evenflo 
Horizon  V  and  the  Fisher  Price  Safe 
Embrace  II  show  like  trends  in  vehicle 
testing.  This  is  shown  in  Figiue  Al  in 
the  Appendix. 

The  agency  has  conducted  this  testing 
to  address  whether  a  specific  child 
restraint  would  do  the  same  in  various 
NCAP  vehicles.  We  determined  that  the 
answer  is  no.  The  agency  next  examined 
whether  various  child  restraints  would 
do  equally  well  in  a  specific  vehicle. 

Figiire  11  shows  the  relative 
performance  of  four  different  CRSs 
crashed  in  two  different  minivans.  Two 
crash  tests  were  conducted  with  each 
minivan,  and  there  were  two  child 
restraints  placed  in  the  rear  seat  for  each 
test.  The  first  Grand  Caravan  was  tested 
with  the  Century  STE  and  Horizon  V. 
The  second  time,  it  was  crashed  with 
the  Safe  Embrace  II  and  the  Horizon  V. 
For  the  Ford  Windstar,  the  first  test  had 
two  Safe  Embrace  11  child  restraints  in 
the  rear  seat;  in  the  second  test,  Cosco 
Triad  child  restraints  were  used.  All 
child  restraints  in  each  comparison 
were  restrained  with  either  LATCH 
(which  includes  a  top  tether)  or  a  lap/ 
shoulder  belt  and  a  top  tether.  Although 


the  data  are  extremely  limited,  and  there 
was  only  one  CRS  (Safe  Embrace  II)  that 
was  used  in  both  vehicles,  CRS 
performance  appeared  to  be  better  when 
tested  in  the  Ford  Windstar,  and  may  be 
an  indication  that  the  vehicle  has  an 
influence  on  child  safet>'  protection. 

Figures  12  &  13  show  vehicle  crash 
pulse  duration  and  acceleration  peak 
versus  chest  acceleration.  Although 
there  is  considerable  scatter  in  the  data, 
there  appear  to  be  slight  trends,  which 
would  indicate  that  the  vehicle's 
structural  response  could  have  an 
influence  on  the  child  restraint 
performance.  Figure  12  suggests  that,  as 
the  time  duration  of  the  crash  increases, 
there  is  a  reduction  in  chest 
acceleration.  Figure  13  shows  that,  as 
the  peak  acceleration  of  the  vehicle 
increases,  there  is  a  trend  toward  higher 
chest  acceleration.  (The  agency  did  not 
find  similar  trends  for  the  Head  Injury 
Criterion.) 

Based  upon  this  limited  amount  of 
data,  it  appears  that  a  child  restraint 
tested  in  a  vehicle  with  good  crash 
pulse  characteristics  (i.e.,  longer  time 
duration,  lower  peak  acceleration)  could 
perform  better  than  the  same  child 
restraint  tested  in  a  vehicle  that  does 
not. 

Further,  good  performance  does  not 
depend  upon  cost  of  the  CRS.  The 
agency  examined  the  cost  of  child 
restraints  (MY  2000)  versus  the  relative 
performance  of  forward-facing  child 
restraints  tested  with  the  three-year-old 
dummy  in  FMVSS  No.  213  sled  tests. 
Figure  14  shows  no  correlation  between 
the  cost  of  child  restraints  and  their 
performance  in  dvnamic  sled  testing. 
For  the  low  L\RV's.  (HIC  <  400  and 
chest  G  <40),  there  are  CRS  from  all 
price  ranges.  In  addition,  the  two  CRS 
with  the  highest  HIC  and  chest  G 
responses  were  in  the  S100-S150  cost 
range  (i.e.,  a  high  cost  range).  Therefore, 
the  limited  available  data  show  that  a 
CRS  need  not  be  expensive  to  provide 
good  child  protection. 

Advantages  and  Disadvantages  of  Rating 
a  Vehicle  Equipped  With  a  Child 
Restraint 

Unlike  the  rating  systems  proposed 
for  the  sled  tests  at  30  mph  (48  km/h) 
and  35  mph  (56  km/h)  which  rate  only 
the  child  restraint,  this  option  would 
rate  the  vehicle  equipped  with  a  CRS  as 
a  system  in  protecting  the  child. 

'The  following  discusses  the  pros  and 
cons  of  basing  a  rating  system  on  in- 
vehicle  testing  of  child  restraints. 

a.  Advantages 

— In-vehicle  testing  would  address  the 
interaction  of  the  vehicle  and  the 
child  restraint  in  overall  safetv 
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performance,  since  it  would 
encourage  vehicle  mjinufacturers  to 
take  into  account  child  restraint 
performance  in  designing  vehicles. 

— Using  in-vehicle  testing  to  evaluate  a 
child  restraint  in  the  vehicle  would 
enhance  world  harmonization  with 
Euro  NCAP  and  ANCAP. 

— CRS  testing  can  be  easily  incorporated 
into  the  New  Car  Assessment 
Program.  The  NCAP  program 
conducts  about  40  frontal  crashes 
annually:  adding  child  restraints  to 
these  tests  could  be  done  at  a 
relatively  low  cost. 

b.  Disadvantages 

— Such  a  system  would  provide  a  rating 
for  the  vehicle  rather  than  the  child 
restrctint.  Also,  the  consumer  may 
mistakenly  think  that  some  child 
restraints  may  appear  to  have  poor 
performance  if  the  agency  only  tests 
them  in  certain  vehicles,  when  in 
actuality  they  may  perform  well  in 
other  vehicles. 

— To  the  extent  that  the  agency  only 
tests  a  child  restraint  in  vehicles  that 
perform  well,  that  information  may 
mislead  the  public  about  the 
protection  offered  by  that  child 
restraint  in  lesser-performing 
vehicles. 

— ^This  rating  system  would  not  help 
consumers  choose  a  child  restraint 

"  suitable  for  an  older  vehicle  model. 

— Adding  the  CRS  and  dummy  to  the 
NCAP  vehicle  would  require  the 
removal  of  fluids  and/or  vehicle 
components  to  attain  the  test  weight, 
and  thereby  potentially  influence 
assessment  of  other  NCAP  crash 
results  such  as  fuel  leakage. 

IV.  Child  Restraint  Ease  of  Use  Rating 

A.  Child  Passenger  Safety  Selection, 
Use,  and  Installation  Website 

In  addition  to  Implementing  a  child 
restraint  rating  program,  NHTSA  has 
also  been  mandated  by  Congress  to 
consider  how  to  provide  consumer 
information  on  the  physical 
compatibility  of  child  restraints  and 
vehicle  seats  on  a  model-by-model  basis 
(Section  14Cb){4)  of  the  TREAD  Act). 

In  May  1995.  the  Blue  Ribbon  Panel 
on  Child  Restraint  and  Vehicle 
Compatibility  made  a  series  of 
recommendations  including  a 
suggestion  th^t  vehicle  manufacturers 
create  a  chart  illustrating  which 
hardware  and  what  procedures  of 
installation  were  necessary  to  ensure 
proper  installation  of  child  restraints  in 
vehicles.  In  the  Fall  of  1995.  NHTSA 
considered  this  recommendation  and  at 
the  time,  determined  that  the  agency 
would  try  to  develop  a  child  restraint 


and  vehicle  compatibility  database  and 
make  it  available  on  a  CD-ROM  to  child 
passenger  safety  advocates  and  others 
who  assist  the  public  with  child  safety 
education  and  proper  installation.  It  was 
believed  that  the  program  would  allow 
the  cross-referencing  of  data  regarding 
specific  child  restraints  considering  the 
weight  and  age  of  the  child,  vehicle 
make,  model  and  vear  choices 
indicating  available  seating  locations, 
resulting  in  a  list  of  compatible  child 
restraints  and  vehicle  seating  and 
installation  information.  The  original 
plan  was  to  have  a  database  containing 
child  restraint  installation  information 
for  100  different  1993-1996  model  year 
vehicles,  using  35  child  restraints. 

Over  the  course  of  developing  this 
database,  it  became  apparent  that 
collecting  data  on  several  child 
restraints  in  hundreds  of  vehicles, 
resulting  in  the  combination  of 
thousands  of  child  positioning 
possibilities  was  inherently  subjective, 
prohibitively  expensive,  and  very  labor 
intensive.  In  addition,  the  information 
that  would  be  available  to  assist 
consumers  was  limited  to  a  certain  type 
vehicle  and  a  certain  type  child 
restraint,  which  would  serve  only  a 
small  number  of  consumers.  Further, 
the  LATCH  rulemaking  will  greatly 
enhance  the  compatibility  of  child 
restraints  and  vehicles,  which  reduces 
the  need  for  a  CD-ROM  database. 
Realizing  these  limitations,  NHTSA 
began  to  explore  ways  in  which  we 
could  develop  a  service  that  would 
provide  accurate  and  up-to-date 
information  to  consumers  on  how  to 
properly  select  the  appropriate  restraint 
for  their  child,  and  use  and  install  it 
properly.  In  addition.  NHTSA  wanted  to 
utilize  the  infrastructure  of  trained  and 
certified  child  passenger  safety 
technicians  (over  19,000  to  date) 
throughout  the  country. 

In  March  2001,  NHTSA  developed 
and  made  available  an  internet-based 
service  on  its  website,  providing 
recommendations  for  the  correct  use  of 
each  type  of  child  restraint  to  help 
consumers  select  the  most  appropriate 
child  restraint  system  (http:// 
www.nhtsa.dot.gov/people/injury/ 
childps/csr2001  /csrhtml/ 
safetyFeatures.html).  It  provides  a 
current  listing,  along  with  pictures,  of 
all  new  child  restraints  available  along 
with  a  list  of  various  features  available 
on  the  child  restraints  that  may  make 
them  easier  to  use  and  install.  It 
provides  a  list  of  model  year  2001 
vehicles  with  child  restraint  features,  as 
well  as  vehicle  owner's  manual 
instructions  for  child  restraint 
installation.  In  addition,  this  website 
application  includes  pictiues  of  proper 


use  and  step-by-step  instruction  on 
instaHation.  It  also  describes  and  shows 
common  compatibility  problems 
between  vehicles  and  child  restraints 
and  offers  solutions  to  obtain  the  best 
fit.  This  website  application  allows  for 
the  continual  addition  of  ciurent  and 
acciu-ate  information,  at  minimum  cost, 
and  significantly  expands  public  access. 
The  site  has  received  thousands  of  visits 
per  week  since  its  placement  in  March. 

This  application  is  not  specific  to 
child  restraints  and  vehicles  on  a 
model-by-model  basis,  as  originally 
intended.  However,  it  provides 
guidelines  for  the  selection  of  the 
appropriate  restraint,  tips  for  proper  use 
and  installation,  and  points  consiuners 
in  the  proper  direction  for  installation 
assistance,  by  linking  to  a  listing  of 
thousands  of  inspection  stations  located 
throughout  the  coimtry  where 
consumers  can  go  and  have  their  child 
restraint  inspected  by  a  certified  child 
passenger  sjifety  technician.  For  these 
reasons,  and  because  providing  the 
information  on  a  model-by-model  basis 
has  proven  to  be  limited,  impracticable, 
and  prohibitively  costly,  we  have 
decided  that  the  web-based  approach  is 
the  appropriate  method  of  providing  the 
consumer  information  to  the  public. 

B.  Summary  of  Existing  Ratings  for  Ease 
of  Use 

1.  Australia 

The  New  South  Wales  Roads  and 
Traffic  Authority  (RTA)  joined  with  the 
National  Roads  and  Motorists 
Association  (NRMA)  and  the  Royal 
Automobile  Club  of  Victoria  (RACV)  to 
conduct  a  joint  program  to  assess  the 
relative  performance  of  child  restraints 
available  in  Australia.  In  addition  to 
crash  testing,  the  program  covers 
installation,  use  and  compatibility  with 
a  range  of  vehicles.  The  child  restraints 
that  performed  the  best  were  given  a 
"preferred  buy  rating."  To  be  awarded 
a  "preferred  buy  rating,"  a  child 
restraint  must  perform  well  in  crash 
tests  that  are  more  severe  than  the 
Australian  Standard  and  perform  well 
for  ease  of  correct  installation  and  ease 
of  use. 

Child  restraint/vehicle  compatibility 
is  evaluated  by  fitting  each  restraint  in 
both  the  rear  center  and  rear  left  seats 
of  test  vehicles.  The  vehicles  used  to 
evaluate  compatibility  are  the  top- 
selling  models  in  each  of  the  following 
categories:  large  sedan,  large  station 
wagon,  small  hatchback,  medium 
hatchback,  multipurpose  vehicle,  and 
large  four-wheel  drive.  In  addition  to 
the  determination  that  the  restraint  and 
vehicle  are  compatible,  the  NRMA  also 
evaluates  restraints  on  how  easy  they 
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were  to  install  in  vehicles  and  how 
easily  children  could  be  secured  in 
them. 

2.  Consumer's  Union 

Consumers  Union  (CU),  a  nonprofit 
membership  organization,  has  been 
evaluating  child  restraints  for  more  than 
25  years.  Their  child  restraint  ratings 
can  be  found  on  their  web  site  and  in 
their  publication.  Consumer  Reports 
magazine. 

Consumers  Union  tests  child 
restraints  for  crash  protection,  ease  of 
use,  and  the  ability  to  install  properly 
the  restraint  with  different  seatbelts.^^ 
In  making  its  judgment  about  ease  of  use 
the  following  attributes  are  considered: 
— Threading  vehicle  belt  through 

restraint, 
— Adjusting  harness  strap  position  for 

different  size  children, 
— Adjusting  harness  strap  tension, 
— Adjusting  "belt  positioner"  on 

boosters, 
— Placing  child  in  the  restraint  and 

arranging  the  harness, 
— Engaging/disengaging  the  harness 

locking  mechanism, 
— Ease  01  installation  in  a  vehicle  with 

and  without  the  detachable  base, 
— Ease  of  disengaging  the  restraint  from 

a  detachable  base, 
— Carry  handle  comfort  with  a  20  pound 

dununy,  and 
— Presence  of  recline  angle  gauges  or 

indicators  and  ease  of  using  recline 

level  adjustment. 

All  of  the  items  are  evaluated 
subjectively  on  a  five-point  scale 
(Excellent,  Very  Good,  Good.  Fair,  and 
Poor).  The  crash  protection,  ease  of  use, 
and  installation  ratings  are  also 
combined  into  an  overall  rating. 

3.  Euro  NCAP 

In  the  European  New  Car  Assessment 
Program,  vehicle  manufacturers 
recommend  the  make/model  of  a  child 
restraint  suitable  for  a  3-year-old  child 
and  a  second  restraint  suitable  for  an  18- 
month-old  infant.  These  restraints  are 
then  installed  in  the  rear  seat  of  the 
vehicle  during  the  crash  tests. 
Technicians  then  provide  an  evaluation 
of  the  ease  of  installation  in  the  vehicle 
when  setting  up  the  test.  NHTSA  is  not 
aware  of  any  defined  criteria  for  this 
evaluation.  The  evaluation  provides 
information  about  the  compatibility  of 
some  child  restraint  make/models  with 
tested  vehicles.  In  addition,  if  a  vehicle 
does  not  have  a  device  for  deactivating 
a  frontal  protection  air  bag,  a  notation  is 
made  about  the  quality  of  the  vehicle's 
warning  about  the  hazards  cuair  bags 
with  child  restraints. 


■'If  an  infant  restraint  is  sold  with  a  stroller  the 
stroller  is  also  evaluated. 


4.  ICBC 

The  Insurance  Corporation  of  British 
Columbia  (ICBC)  is  a  public  agency  in 
Canada  that  was  established  in  1973  to 
provide  universal  auto  insurance  to 
motorists  in  British  Columbia,  Canada. 
In  July  1999,  ICBC  invited  members  of 
the  child  restraint  usability  task  force  of 
ISO/TC22/SC12/WG1  (Child  Restraints) 
to  meet  in  Victoria,  BC.  The  purpose  of 
the  two-day  meeting  was  to  prepare  a 
draft  document  of  usability  criteria  and 
objective  tests  for  child  restraint 
manufactiirers.  Consumer  and  insurance 
representatives  who  evaluated  the 
"usability"  of  child  restraints  sold  in  BC 
subsequentiy  used  the  draft  document. 
The  findings  were  subsequentiy 
published  in  an  ICBC  brochure  called 
"Buying  a  Better  Child  Restraint." 

Depending  on  features  and  type  of 
restraint,  the  ICBC  strategy  rates  some  or 
all  of  the  following  features: 
— Ready  to  use 
— Instructions  for  use, 
— Ease  of  conversion, 
— Labeling  on  the  child  restraint, 
— Securing  the  child  in  the  restraint, 
— Installation  of  the  child  restraint,  and 
— Tether  straps 

Several  factors  are  evaluated  within 
each  feature  category  by  the  evaluators. 
The  participants  in  the  initial  meeting 
rated  each  of  these  factors  A,  B  or  C      > 
according  to  risk  and  severity  of  misuse. 
The  factors  with  the  higher  risks  of 
injury  if  misused  were  rated  "A."  while 
the  idctors  with  the  lower  risks  of  injury 
were  rated  "C."  The  evaluators  then  rate 
each  factor,  based  on  agreed  upon 
standards,  either  "good,"  "acceptable," 
or  "poor."  This  rating  is  then  combined 
with  the  A,  B,  or  C  weighting  for  that 
factor.  All  of  the  ratings  for  all  of  the 
factors  for  a  feature  are  combined  and 
an  overall  rating  for  that  feature  is 
determined.  The  ICBC  does  not  combine 
the  ratings  for  each  feature  to  develop 
an  overall  rating. 

5.  Japan 

The  Japanese  Ministry  of  Land. 
Infrastructure  and  Transport,  in 
cooperation  with  the  National 
Organization  for  Automotive  Safety  & 
Victims'  Aid,  tests  and  evaluates  the 
safety  of  automobiles  currently  on  the 
market  in  Japan.  The  results  of  these 
tests  are  publicly  released  under  the 
title  New  Car  Assessment  Japan.  Japan 
has  proposed  rating  child  restraints  as 
part  of  its  New  Car  Assessment  program 
in  2002. 

In  addition  to  dynamic  testing,  Japan 
has  proposed  rating  child  restraints  on 
ease  of  use.  Specialists  would  rate  the 
restraint  in  five  categories.  These 
categories  are  the  user  manual  and  other 


information  (i.e.,  ease  of  understanding 
and  accuracy),  illustrations  and 
instructions  on  the  child  restraint  (i.e., 
ease  of  understanding  and  accuracy), 
the  safety  features  of  the  child  restraint 
(i.e.,  recline  device,  cover,  and 
attachment  storage),  ease  of  installation 
(i.e.,  ease  of  threading  belts  and  ability 
to  tighUy  install),  and  how  well  the 
child  restraint  fits  into  the  vehicle  (i.e., 
ease  of  adjustment  and  buckle  release 
mechanism). 

Japan  proposes  to  rate  each  item 
within  the  five  categories  using  a  5-level 
rating  system.  NHTSA  was  provided 
with  a  summary  of  the  proposal 
translated  into  English,  which  did  not 
indicate  what  criteria  would  be  used  for 
each  category.  The  categor>'  rating 
would  then  be  the  average  level  of  each 
item  within  that  category.  A  graphical 
representation  of  the  ratings  would  be 
presented  on  a  "radar  chart"  with  a 
spoke  for  each  of  the  five  categories. 

C.  Planned  Child  Restraint  Ease  of  Use 
Rating  System 

1.  Assessment  of  Existing  Ease  of  Use 
Rating  Systems 

After  analyzing  all  the  comments  and 
gathered  information,  NHTSA  has 
tentatively  decided  that  it  appears 
possible  to  have  a  fair  and  repeatable 
rating  for  ease  of  use.  The  agency  has 
modeled  its  planned  approach  on  that 
used  by  ICBC.  because  ICBC  uses 
objective  criteria  for  what  is  "good," 
"acceptable,"  and  "poor"  for  each  factor 
rated.  NHTSA  is  also  proposing  to  use 
a  weighting  system  for  the  relative 
importance  of  each  feature  within  each 
ease  of  use  category'.  The  agency  is 
planning  to  rate  ease  of  use  features  in 
four  categories  as  A.  B.  or  C,  with  A 
being  the  highest  rating  and  C  the 
lowest.  In  addition,  NHTSA  is  also 
considering  taking  the  ICBC  rating 
system  one  step  further  by  combining 
these  four  ratings  into  an  overall  rating 
for  ease  of  use  using  the  same  scale. 

Almost  all  of  the  features  evaluated  by 
the  other  programs  NHTSA  examined 
are  included  in  NHTSA's  planned 
program.  The  difference  between  ICBC 
and  the  other  ease  of  use  rating  systems 
(Australian,  CU,  Euro  NCAP.  and 
Japanese)  was  the  known  objective 
criteria  for  each  feature  in  the  ICBC 
program  and  the  known  weighting  of 
the  features  within  each  category'  in  the 
ICBC  program.  To  the  extent  that  a 
feature  evaluated  by  another  program  is 
not  included  in  our  program.  NHTSA 
has  tentatively  determined  that  it  is  not 
a  feature  related  to  safety  when  using 
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the  child  restraint  in  a  vehicle.  ^^  The 
additional  difference  between  our 
planned  approach  and  Euro  NCAP  is 
that  Euro  NCAP  only  evaluates  those 
seats  that  have  been  selected  by  vehicle 
manufacturers  for  inclusion  in  the  crash 
test.  NHTSA  hopes  to  be  able  to 
evaluate  all  or  almost  all  the  child 
restraints  available  in  the=US  market  at 
the  time  of  the  evaluation. 

NHTSA  personnel  spent  a  day 
conducting  a  hands-on  evaluation  of  the 
ICBC  rating  program  to  determine  the 
repeatability  of  the  program.  With  the 
assistance  of  a  representative  of  the 
ICBC  rating  program,  those  present  were 
divided  into  two  teams.  Both  teams 
evaluated  the  same  six  seats.  Their 
scores  were  put  in  a  computer  program 
that  incorporates  the  weighting.  The 
personnel  compared  the  evaluation 
scores.  While  the  teams  had  some  minor 
differences  in  ratings  for  features  within 
each  category,  the  agency  task  force 
team  evaluation  resulted  in  100  percent 
repeatability  for  each  category. 

While  NHTSA  agrees  that  overall,  the 
features  selected  and  rated  in  the  ICBC 
program  are  those  that  are  most  subject 
to  misuse,  analysis  of  each  component 
and  review  of  the  evaluation  criteria  has 
led  NHTSA  to  modify  slightly  the  ICBC 
program.  One  of  the  reasons  why 
changes  were  made  was  an  effort  to 
simplify  the  information  provided  to 
consumers.  Other  changes  were  made  to 
reflect  child  restraint  standards  of  the 
United  States  to  the  extent  that  they  are 
different  from  those  in  Canada.  Last, 
some  modifications  were  also  made 
based  on  information  learned  from  the 
repeatability  exercise.  All  of  the  changes 
are  explained  in  greater  detail  below.i" 


2.  Four  Rating  Categories 

Depending  on  features  and  type  of 
restraint,  the  ICBC  strategy  rates  up  to 
seven  categories: 
— Ready  to  use,  •  I 

— Instructions  for  use,  j 

— Ease  of  conversion, 
—Labeling  on  the  child  restraint, 
— Securing  the  child  in  the  restraint, 
— Installation  of  the  child  restraint,  and 
— Tether  straps 

Based  upon  its  assessment,  NHTSA  is 
planning  to  rate  four  categories  for  each 
restraint: 


'"NHTSA  requests  comments  on  whether  we 
should  delete  any  of  the  features  we  have  proposed 
to  include,  or  whether  we  should  include  features 
that  we  have  not  included  in  today's  proposal.  For 
example,  should  rear-facing  restraint  be  rated 
according  to  the  leg  room  they  provide,  which  may 
be  a  feature  that  would  make  the  restraint  easier  to 
use  by  infants  with  long  legs? 

■*>  A  copy  of  the  planned  evaluation  form  is 
included  in  the  appendices  to  this  notice.  Details 
(if  the  program  are  discussed  only  to  the  extent  that 
they  differ  from  ICBC's  program. 


— Assembly, 

— Evaluation  of  Labels/Instructions, 

— Securing  the  Child, 

— Installation  in  Vehicle, 

NHTSA  combined  labeling  and 
instructions  into  one  category.  In 
NHTSA's  experience,  most  labels  and 
instructions  are  stylistically  similar,  and 
therefore  any  restraint  is  likely  to  have 
the  same  rating  in  each  of  these 
categories.  In  addition,  ICBC  has 
indicated  and  our  experience  also 
showed,  that  these  categories  are  the 
least'objective.  NHTSA  believes  that 
combining  them  into  a  single  category 
would  reduce  the  influence  they  would 
have  on  a  combined  rating  for  ease  of 
use  and/or  the  importance  a  consumer 
would  place  on  the  individual  rating. 
NHTSA  also  moved  the  criteria  for 
"Ease  of  Conversion"  to  a  "Securing  the 
Child"  category,  since  the  ease  of 
adjusting  a  child  restraint  for  different 
size  children  is  directly  related  to  the 
ease  of  securing  a  child  in  the  restraint. 
Finally,  NHTSA  moved  "Tether  Straps" 
to  the  "Installation  in  Vehicle"  category, 
because  there  is  only  one  criterion 
related  to  tether  straps,  and  because  this 
category  also  relates  to  ease  of 
installation  in  a  vehicle. 

a.  Assembly 

NHTSA  has  decided  to  include  the 
following  features  in  the  "Assembly" 
category: 
— All  functional  parts  including  seat 

pad  or  cover  attached  and  ready  to 

use 
— Tether  attached  to  child  restraint 
— Owner's  manual  easy  to  find 
— Obvious  storage  pocket  for  manual 

NHTSA  chose  not  to  include  the  ICBC 
feature,  "any  other  add-ons  in  box" 
because  it  is  believed  that  such  add-ons, 
for  example  extra  pads,  cup  holders;  sun 
canopy,  were  not  related  to  ease  of  use 
or  the  safety  function  of  the  child 
restraint.  Any  add-on  that  is  to  be  used 
and  is  a  functional  part  of  the  restraint 
or  related  to  correct  use  of  the  restraint 
is  to  be  included  under  the  "all 
functional  parts  including  seat  pad  or 
cover  attached  and  ready  to  use" 
category. 

NHTSA  has  chosen  to  modify  the 
criteria  used  to  evaluate  the  featiire, 
"obvious  storage  pocket  for  manual." 
ICBC  defines  "good"  as  "easy  access 
when  CRS  installed  in  all  modes,"  an 
"acceptable"  as  "easy  access  not 
accessible  when  CRS  installed  in  all 
modes,"  and  "poor"  as  "none  found  or 
not  easy  access/storage  (incl.  Plastic 
tabs)."  During  NHTSA's  evaluation  of 
the  ICBC  criteria  using  several  child 
restraints,  we  found  that  in  some  cases 
the  storage  pocket  for  the  instructions 


manual  was  easily  accessible  in  all 
modes,  however  it  was  difficult  to  use. 
In  other  words,  it  was  difficult  to  take 
the  instructions  out  of  the  storage 
pocket  and  difficult  to  put  them  back  in. 
With  this  difficulty,  it  is  believed  that  if 
consumers  take  the  instructions  out  of 
the  storage  pocket  they  will  not  put 
them  back.  Therefore,  NHTSA's  plaimed 
criteria  are^ 

— A  =  Easily  accessible  when  installed 
in  all  modes  and  manual  can  be 
removed  and  replaced  easily 
— B  =  Easily  accessible  when  installed 
in  all  modes  but  manual  cannot  be 
removed  and  replaced  easily  (any  use 
of  plastic  clips  as  the  sole  means  of 
storing  the  instructions  will  not  be 
higher  than  "B") 
— C  =  Not  accessible  when  installed  in 
all  modes. 

NHTSA  has  also  modified  the  criteria 
used  to  evaluate  the  feature  "owner's 
manual  easy  to  find."  ICBC  defines  a 
'good"  as  "yes,  attached  to  CRS,"  an 
"acceptable"  as  "in  box,"  and  a  "poor" 
as  "no."  NHTSA  regulations  also 
require  written  instructions;  therefore 
no  child  restraint  manufactured  for  sale 
in  the  United  States  should  receive  a 
"poor"  under  the  ICBC  program. 
However,  when  evaluating  the  ICBC 
system,  both  infant  restraints  we 
evaluated  had  the  written  instructions 
attached  between  the  restraint  and  the 
detachable  base.  This  forces  the 
consumer  to  learn  how  to  release  the 
base  fi'om  the  infant  restraint  without 
the  assistance  of  instructions.  NHTSA 
felt  that  a  rating  should  distinguish 
between  written  instructions  attached  so 
that  they  were  clearly  visible  as  the 
restraint  was  removed  from  the  box 
(many  had  them  in  a  plastic  bag 
attached  to  the  harness]  and  those 
where  you  had  to  search  for  the  written 
instructions.  NHTSA  also  believes  that 
any  form  t)f  attachment  is  preferable  to 
having  the  instructions  loose  in  the  box, 
and  therefore  has  moved  the  "in  box" 
criteria  to  "C."  z°  While  NHTSA  did  not 
find  any  restraints  that  would  have 
received  a  "C,"  NHTSA  is  concerned 
that  if  the  instructions  were  loose  they 
could  be  lost  before  purchase  if  the  box 
were  damaged  or  opened  for  inspection. 
NHTSA's  planned  criteria  are: 
— A  =  attached  to  child  restraint  in  a 

clearly  visible  location 
— B  =  attached  to  child  restraint  but  not 
clearly  visible 
~'.  =  in  box,  not  attached 


2°  The  agency  is  mindful  that  Standard  No.  213 
requires  an  owner  registration  card  to  be  attached 
to  the  child  restraint,  and  that  too  many  materials 
attached  to  the  restraint  could  dilute  the  consumer's 
attention  to  the  registration  card.  Comments  are 
requested  on  whether  attaching  the  owner's  manual 
to  the  restraint  will  overwhelm  the  card. 
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b.  Evaluation  of  Labels/Instructions 

NHTSA  has  decided  to  evaluate  the 
following  features  in  the  "Evaluation  of 
Labels/Instructions"  category: 
— Clear  indication  of  child's  size  range 
— All  mode/s  of  use  clearly  indicated! 

e.g.,  rear-facing  only  or  forward-  and 

rear-facing  if  convertible 
— Air  bag  warning  in  written 

instructions 
— Shows  harness  slots  okay  to  use  for 

occupant  size 
— Instructions  for  routing  for  both  lap 

belt  and  lap/shoulder  belt  in  all 

modes 
— Visibility  of  seat  belt  routing 
— Visibility  of  tether  use 
— Information  in  written  instructions 

and  on  labels  match 
— Durability  of  labels 

Beyond  combining  two  of  ICBC's 
categories,  NHTSA  has  deleted  the 
feature  "is  airbag  warning  visible  no 
matter  where  CRS  is  installed."  NHTSA 
requires  an  air  bag  warning  label  on 
rear-facing  child  restraints  in  a  location 
that  would  receive  a  "good"  under  the 
ICBC  program.  Therefore,  NHTSA  feels 
this  feature  can  be  deleted.  NHTSA  is 
retaining  the  feature  "air  bag  warning  in 
written  instructions"  as  NHTSA  foimd  a 
great  variety  in  written  instructions  with 
regard  to  the  visibility  of  this  important 
information. 

NHTSA  has  added  "information  on 
written  instructions  and  on  labels 
match"  as  a  separate  feafiu-e.  While 
NHTSA  did  not  encounter  any  child 
restraint  during  its  exercise  that  had 
different  information  on  the  labels  than 
in  the  written  instructions,  the 
representative  from  ICBC  indicated  that 
they  find  this  commonly.  For  example, 
the  height  or  weight  ranges  may  be 
different  between  the  two  sources  of 
information.  While  NHTSA  suspects 
this  results  because  written  instructions 
are  printed  in  a  large  quantity  and 
therefore  not  updated  as  frequently  as 
labels,  it  could  be  very  confusing  to 
consumers.  TJierefore,  NHTSA  felt  it 
deserved  a  separate  category. 

NHTSA  has  also  added  a  feature 
"durability  of  labels."  NHTSA  has 
received  complaints  about  labels  fading 
and  peeling.  When  evaluating  the  ICBC 
program,  NHTSA  found  two  child 
restraints  with  one  or  more  labels 
already  beginning  to  peel  as  they  were 
removed  from  the  box.  In  a  recently 
published  Notice  for  Proposed  Rule 
Making  (NPRM)  on  child  restraint 
labels,  NHTSA  did  not  propose  a 
durability  requirement. ^^  However,  we 
believe  that  adding  this  featiuv  to  the 
ratings  will  encourage  manufacturers  to 


2'  Docket  Number:  NHTSA-2001-10916. 


improve  label  durability.  To  achieve  an 
"A"  rating,  all  of  the  labels  would  have 
to  use  a  technology  such  as  molding  or 
heat  embossing.  Sticky  labels  would 
receive  a  "B"  rating  unless  any  of  the 
labels  had  already  started  to  peel  when 
the  restraint  was  removed  from  the  box. 
In  the  later  case,  the  restraint  will 
receive  a  "C"  rating. 

Under  ICBC's  program,  almost  all 
labels  receive  a  poor  for  many  of  the 
featiu«s  unless  the  label  is  on  both  sides 
of  the  restraint.  NHTSA  has  received 
comments  on  labeling  upgrades 
requesting  us  to  keep  in  mind  the 
limited  space  on  child  restraints. 
Providing  a  rating  on  whether  restraints 
have  labels  on  both  sides  will  encourage 
manufacturers  to  place  labels  on  both 
sides,  resulting  in  using  the  limited 
space  on  the  restraint  for  additional 
labels.  NHTSA  is  considering  modifying 
the  ratings  to  allow  for  an  "A"  rating  if 
the  label  meets  the  specified  criteria  and 
is  on  one  side  of  the  restraint.  To  this 
end,  child  restraints  would  not  receive 
a  "C"  rating  if  the  label  was  only  on  one 
side  of  the  restraint.  Encouraging 
manufacturers  to  make  instructions 
more  accessible,  easier  to  use,  and 
clearer,  should  provide  a  justifiable 
solution  instead  of  encouraging  labels 
on  both  sides  of  the  child  restraint. 

c.  Securing  the  Child 

NHTSA  has  tentatively  decided  to 
evaluate  the  following  features  found  in 
the  ICBC  "Securing  the  Child"  category: 
— Buckle  can  be  secured  in  reverse 

(harness  strap  buckle) 
— Harness  adjustment  easy  to  tighten 

.and  loosen  when  child  restraint 

installed 
— Number  of  harness  slots/usable  slots 
— Ease  of  attaching/removing  base 
— Ease  of  conversion  rear-facing  to 

forward-facing  or  forward-facing  to 

booster  and  back  again 
— Visibility  of  harness  slots 
— Ease  of  changing  harness  slot  position 
— Ease  of  reassembly  if  pad/cover 

removed  for  cleaning 
— ^Ease  of  adjusting/removing  shield 

In  addition  to  combining  the  two 
categories,  the  agency  will  slightly 
modify  the  rating  criteria  for  two  of  the 
features.  First,  imder  "buckle  can  be 
secured  in  reverse,"  (referring  to  the 
harness  strap  crotch  buckle  which  on 
most  child  restraints  has  a  red  square  ' 
buckle  release)  a  "good"  rating  by  ICBC 
is  a  "no,"  an  "acceptable"  rating  is  "yes, 
but  usual  release  works,"  and  a  "poor" 
rating  is  "yes  &  difficult  to  release/ 
access."  NHTSA  has  modified  the  rating 
to  the  following:  an  "A"  rating  is  "no, 
or  yes  but  usual  release  works  with 
same  degree  of  effort,"  a  "B"  rating  is 


"yes,  but  usual  release  requires  more 
effort,"  a  "C"  rating  is  "yes,  but  can't 
use  release  mechanism."  The  safety 
concern  with  being  able  to  reverse  a 
buckle  is  that  during  an  emergency  a 
parent  may  be  unable  to  release  the 
mechanism  and  remove  the  child  from 
the  seat.  NHTSA  has  tentatively  chosen 
to  modify  this  rating  based  on  our 
opinion  that  if  reversing  the  buckle  did 
not  make  the  release  more  difficult  to 
use,  there  is  not  a  safety  concern. 
Further,  NHTSA  thought  that  reversing 
the  buckle  might  provide  a  benefit  for 
children  who  may  have  learned  to 
unbuckle  the  release  mechanism.  With 
the  buckle  reversed,  the  child  would  be 
less  likely  to  tmbuckle  him  or  herself. 
The  other  modification  is  the  rating 
criteria  for  the  feature  "ease  of  changing 
harness  slot  position."  Under  the  ICBC 
program  a  "good"  rating  is  "easy  to 
attach/remove;  clear  slots  easy  to  thread; 
easy  to  attach  to  hardware,"  an 
"acceptable"  rating  is  "possible  for  one 
person  to  do;  slots  may  be  misaligned/ 
pad  in  way/in  slots;  hardware  slot 
shared,"  and  a  "poor"  rating  is  "other, 
slot  size  too  small  for  easy  threading; 
loose  mandator)'  pieces;  could  misroute 
through  buckle."  Under  the  NHTSA 
program  an  "A"  rating  is  "no  need  to 
rethread;  possible  for  one  person  to  do," 
a  "B"  rating  is  "possible  for  one  person 
to  do,  easy  to  attach/remove;  large  slots 
easy  to  thread,"  and  a  "C"  rating  is  the 
same  as  that  used  by  ICBC.  The  reason 
NHTSA  is  proposing  to  make  a  change 
to  the  evaluation  criteria  is  .that  we've 
observed  that  no  matter  how  easy  it 
seems  to  rethread,  some  people  will 
rethread  the  harness  wrong. 

d.  Installation  in  Vehicle 

NHTSA  has  decided  to  evaluate  the 
following  featiu^s  in  the  "Installation  in 
Vehicle"  category: 
— Separation  of  vehicle  belt  path 
— Ease  of  vehicle  belt  routing  (hand 

clearance) 
— Ease  of  seat  belt  routing  (boosters) 
— ^Ease  of  use  of  any  belt-positioning 

hardware  on  CRS  including  lock-off 
— Tether  easy  to  tighten  and  release 
— Belt-positioning  device  allowing  slack 

to  occur 

NHTSA  is  considering  adding  a 
feature,  "Ease  of  tightening  belt  around 
CRS."  Based  on  experience  with 
installing  child  restraints  we  have  found 
some  features  on  child  restraints, 
specifically  on  infant  seat  bases,  that 
made  tightening  of  the  vehicle  belt 
system  difficult,  or  that  resulted  in  the 
tilting  of  the  infant  seat  base  to  one  side 
upon  tightening  of  the  vehicle's  lap  and 
shoulder  belt  through  the  infant  seat 
base,  resulting  in  an  improperly  secured 
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child  restraint.  Therefore,  we  feel  there 
is  a  need  to  consider  this  aspect  of 
installation.  NHTSA  would  need  to 
develop  evaluation  criteria  on  what 
featiires  of  a  child  restraint  would 
receive  an  "A,"  "B,"  or  "C"  rating  under 
this  category.  NHTSA  is  soliciting  views 
and  comments  on  this  consideration. 

3.  Weighting  the  Featiues      I 

The  ICBC  program  ranks  each  feature 
within  each  category  based  upon  the 
level  of  importance.  These  rankings 
were  determined  by  the  child  restraint 
usability  task  force  of  ISO/TC22/SC12/ 
WGl  (Child  Restraints)  22  at  a  meeting  in 
British  Colimibia.  Each  ease  of  use 
feature  is  rated  as  an  A,  B,  or  C 
according  to  risk  of  injury  and  severity 
of  misuse.  Component  features  that 
could  be  associated  with  a  high  risk  of 
injury  if  misused  are  to  be  rated  "A". 
Each  ranking  is  assigned  a  numerical 
scale  where  A  =  3  points,  B  =  2  points, 
and  C  =  1  point.  The  ratings  are 
similarly  assigned  a  numerical  scale 
where  good  =  3  points,  acceptable  =  2 
points,  and  poor  =  1  point.  To 
determine  the  rating  for  a  category,  the 
numerical  value  of  the  rating  for  each 
feature  is  multiplied  by  the  numerical 
value  of  that  feature's  ranking.  The 
maximum  possible  score  is  then  divided 
into  thirds  to  determine  the  point  ranges 
for  the  category  rating. 

This  notice  is  proposing  a  slightly 
modified  version  of  this  scheme. 
Whereas  we  agree  with  the  ICBC  relative 
ratings  for  the  component  elements,  we 
do  not  believe  that  enough  is  known  to 
assign  weights  to  the  four  categories  in 
terms  of  importance.  The  discussion  on 
the  overall  summary  rating  in  Section  8 
elaborates  on  this  choice.  The  NHTSA 
proposed  approach  is  as  follows: 

Each  component  feature  is  assigned  a 
numerical  scale  of  1-3  points,  with 
features  having  the  highest  relationship 
to  safety  receiving  3  points.  The  ratings 
are  similarly  assigned  a  nimierical  scale 
where  A  =  3  points,  B  =  2  points,  and 
C  =  1  point.  To  determine  the  rating  for 
a  category,  the  numerical  value  of  the 
rating  for  each  feature  is  multiplied  by 
the  numerical  value  of  that  feature's 
ranking.  Point  ranges  for  A,  B,  and  C  are 
determined  through  a  3-part  split  of  the 
range  of  possible  points  for  that  factor, 
from  the  minimum  (if  all  scores  were 
coded  "C")  to  the  maximum  (if  all 


"  Working  group  TC22/SC12/WG1,  "Child 
Restraint  Systems."  to  the  International 
Organization  for  Standardization  (ISO),  a 
worldwide  voluntary  federation  of  ISO  member 
bodies,  is  considering  developing  an  ease  of  use 
usability  rating  system  for  child  restraint  systems. 
The  group  has  based  its  preliminary  work  on  the 
rating  system  of  ICBC,  which  is  simijar  to  NHTSA's 
work  thus  fat. 


scores  were  coded  "A")  number  of 
points.  Appendix  B  and  Appendix  C 
displays  this  scheme,  with  a 
hypothetical  example  seat  rated. 

NHTSA  proposes  to  keep  the  same 
ranking  as  ICBC  uses  for  the  component 
features  it  has  retained.  For  the  four  new 
featiires  that  we  have  added,  we  have 
assigned  them  a  2-point  ranking.  While 
we  believe  these  features  are  important 
enough  to  add  them  to  the  rating 
system,  their  proposed  lower  ranking 
reflects  the  fact  that  ICBC  chose  not  to 
include  them. 

4.  Ease  of  Use  Rating  Protocol 

ICBC  uses  two  2-person  teams  to 
evaluate  each  child  restraint.  Prior  to 
the  evaluation,  the  teams  have  a  day  of 
training.  ICBC  has  foimd  that,  while  the 
rating  for  some  features  may  vary 
between  the  teams,  the  overall  rating  for 
the  category  tends  to  be  the  same.  To  the 
extent  that  the  teams  end  up  with  a 
different  rating  for  a  category,  they 
jointly  reexamine  the  child  restraint 
before  a  rating  is  determined.  Child 
restraints  are  installed  in  a  bench  seat  of 
a  generic  minivan  for  purposes  of  the 
evaluation. 

NHTSA  found  that  the  ratings  of  the 
two  teams  we  used  in  our  evaluation 
also  matched.  Therefore,  we  are 
planning  to  use  the  same  protocol  for 
rating  child  restraints  for  ease  of  use. 

Diuing  the  evaluation,  the  teams 
would  install  the  child  restraint  in  the 
current  FMVSS  No.  213  bench.  If  and 
when  the  FMVSS  No.  213  bench  is 
updated,  the  team  will  use  the  updated 
test  bench.  No  dummy  will  be  used 
during  this  process. 

5.  Overall  Ease  of  Use  Rating 

Market  research  in  recent  years  has 
shown  that  most  consumers  prefer 
summary  ratings  or  information  because 
they  find  it  quicker  and  easier  to  read 
and  understand.  At  the  same  time,  a 
certain  significant  percentage  of 
consumers  also  like  detailed 
information  that  is  presented  in 
hierarchical  fashion,  with  the  more 
general  information  presented  initially. 
NHTSA  is  planning  to  combine  the 
planned  child  restraint  ease  of  use 
ratings  into  a  summary  ease  of  use 
rating.  While  NHTSA  notes  that  it  does 
not  have  clear  information  about  how 
organizations  that  currently  provide  a 
summary  rating  determine  that  rating, 
study  of  the  ICBC  model  has  led  to  the 
conclusion  that  it  is  reasonable  to  apply 
a  modified  version  of  their  model.  "The 
notable  exception  is  that  NHTSA  does 
not  believe  it  is  possible  to  weight  the 
importance  of  the  four  overall 
categories.  As  a  result,  a  straight 
combination  numerical  rating  is  not 


proposed.  If  all  of  the  individual  scores 
were  added  to  one  overall  numerical 
score,  the  factors  containing  more 
component  elements  would  carry  more 
weight.  Therefore,  the  proposal  for  the 
combined  rating  is  majority  rule  for  the 
four  categories,  with  two  qualifiers.  The 
two  qualifiers  are  that  a  seat  cannot 
receive  a  B  rating  if  more  than  1  out  of 
4  categories  is  a  C  and,  correspondingly, 
a  seat  cannot  receive  an  A  rating  if  more 
that  1  out  of  4  categories  is  rated  other 
than  A.  In  the  example  in  Appendix  C, 
the  seat  received  a  high  number  of  C 
ratings  in  important  components, 
thereby  resulting  in  2  out  of  4  categories 
being  rated  C.  Application  of  the 
qualifier  gives  it  a  C  rating. 

V.  Discussion  and  CRS  Rating  System 
Proposal 

The  agency  has  not  made  a  final 
determination  on  which  of  the  four 
rating  systems  (three  dynamic  plus  ease 
of  use),  or  combination  of  those  rating 
systems,  would  be  most  appropriate  and 
responsive  to  the  Congressional 
mandate  of  TREAD.  However,  we  have 
tentatively  concluded  that  the  most 
effective  consimier  information  system 
is  one  that  gives  the  consumer  a 
combination  of  information  about  child 
restraints'  ease  of  use  and  dynamic 
performance,  with  the  dynamic 
performance  obtained  through  higher- 
speed  sled  testing  and/or  in-vehicle 
NCAP  testing. 

Section  14(g)  of  TREAD  set  forth  the 
requirement  to  establish  a  CRS  rating 
consimier  information  program.  Other 
sections  of  TREAD  mention  providing 
"consumer  information  on  the  physical 
compatibility  of  child  restraints  and 
vehicle  seats  on  a  model-by-model 
basis"  [14(b)(4)]  and  "whether  to 
include  child  restraints  in  each  vehicle 
crash  tested  imder  the  New  Car 
Assessment  Program"  [14(b)(9)].  From 
this,  the  agency  has  tentatively 
concluded  that  a  rating  program  that 
rates  the  CRS  and/or  the  vehicle  would 
satisfy  the  Congressional  mandate. 

Table  1  shows  six  factors  that  were 
felt  to  be  of  primary  importance  in 
determining  an  appropriate  CRS  rating 
system.  From  this  table,  it  is  clear  that 
a  single  rating  alternative  does  not 
achieve  all  of  the  six  objectives.  Ease  of 
use  is  the  only  option  that  potentially 
addresses  misuse,  and  thus  the  agency 
feels  that  such  a  rating  option  could 
have  a  substantial  impact  on  proper  CRS 
use.  However,  an  Ease  of  Use  rating 
would  not  provide  information  on 
dynamic  performance.  Given  the 
advantages  and  disadvantages  regarding 
the  various  dynamic  performance  rating 
options  described  in  the  preceding 
sections,  the  agency  has  tentatively 
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concluded  that  higher-speed  sled  tests 
and/ or  in-vehicle  NCAP  testing  would 
be  preferable  methods  for  providing 
dynamic  performance  information. 
Comments  on  which  dynamic  rating 
option,  individually  or  in  conjimction 
with  the  Ease  of  use  rating,  would 
provide  the  most  useful  information  to 
the  consvuner  as  well  as  improve  overall 
child  safety  are  requested.  Conunents 
are  also  requested  on  whether  or  not  the 
agency  should  consider  conducting  both 
higher-speed  sled  tests  and  in-vehicle 
NCAP  testing  in  conjunction  with  the 
Ease  of  use  rating.  If,  in  addition  to  the 
Ease  of  use  rating,  the  agency  were  to 
provide  both  a  higher-speed  sled  test 
rating  for  the  child  seat,  and  an  in- 
vehicle  NCAP  rating  of  child  occupant 
protection  for  the  vehicle,  would  such 
information  be  meaningful  for  the 
consumer  and  worth  the  costs  of 
administering  the  tests  given  the  relative 
advantages  and  disadvantages  of  each? 
Also,  if  the  agency  were  to  implement 
an  in-vehicle  NCAP  rating  system,  what 
child  seat(s)  should  be  used?  Should  the 
agency  select  child  seat(s)  from  those 
specified  in  FMVSS  No.  208?  If  so, 
should  a  procedure  be  based  upon  only 
one  of  these  seats  to  standardize  the 
child  seat  for  all  vehicles?  If  only  one 
child  seat  is  selected,  what  criteria 
should  the  agency  use  in  selecting  that 
seat?  If  not,  is  the  protocol  provided 
below  preferable? 

Possible  Assessment  Protocol  for 
Higher-speed  Sled  Tests 

The  following  assessment  protocol  for 
testing  and  rating  a  child  restraint  in  a 
higher-speed  sled  test  is  proposed  if  this 
dynamic  procedure  is  selected. 
— The  agency  would  select  child 
restraints  for  higher-speed  sled  tests 
so  that  most  of  the  forward-facing 
child  restraint  models  sold  in  the 
United  States  would  imdergo  the 
higher-speed  sled  test  for  the 
evaluation  of  child  restraints. 
— Forward- facing  child  restraints  would 
be  placed  on  the  same  seat  used  for 
the  compliance  test.  The  restraint 
would  be  secured  to  the  using  the 
LATCH  system.  Installation 
instructions  prescribed  by  the 
manufacturer  of  the  child  restraint 
would  be  followed. 
— Hybrid  III  three-year-old  and/or  12 
month  CRABI  dummies  would  be 
placed  in  the  child  restraint  for 
assessing  injury.  Dummy  selection 
would  depend  upon  the  weight  rating 
of  the  CRS.  Child  restraints  designed 
for  weight  classifications  covering 
both  dummies  would  be  tested  with 
both  and  provided  two  rating.  Head 
and  chest  accelerations  would  be 
recorded.  The  injury  assessment 


reference  values  developed  for  child 
dummies  in  FMVSS  No.  208  would  be 
calculated. 

— A  five  star  rating  would  be  applied  to 
the  dynamic  performance  using  the 
HIC  and  chest  acceleration  to 
compute  probability  of  injury  as  was 
illustrated  in  Figure  7. 

— Child  restraints  would  also  be 
examined  for  structural  integrity  after 
the  test.  The  physical  structural 
integrity  evaluation  specified  in  the 
FMVSS  No.  213  procedure  would  be 
applied. 

— A  rating  for  the  CRS  would  be  made 
available  to  the  public  in  a  manner 
similar  to  that  now  employed  for 
other  NCAP  vehicle  results.  » 

Possible  Assessment  Protocol  for  NCAP 
Frontal  Vehicle  Testing 

The  following  assessment  protocol  for 
testing  and  rating  vehicles  with  child 
restraints  for  in-vehicle  NCAP  is 
proposed  if  this  dynamic  procedure  is 
selected. 

— After  the  agency  has  selected  the 
vehicles  for  frontal  NCAP  testing, 
each  vehicle  manufactiuer  would  be 
asked  for  a  recommendation  of  at  least 
three  forward-facing  child  restraints 
for  children  up  to  a  weight  of  50 
pounds  for  each  vehicle  to  be  tested. 
At  least  one  of  the  vehicle 
manufacturer-recommended  child 
restraints  must  have  a  retail  price  of 
less  than  $60.  A  different  CRS 
manufacturer  must  make  each  of  the 
three  restraints.  An  integrated  child 
restraint  may  be  one  of  the 
recommended  child  restraints.  Each 
of  the  three  recommended  child 
restraints  must  be  currently  available 
in  the  market.  If  the  vehicle 
manufacturer  chose  not  to  make  a 
recommendation,  then  the  agency 
would  choose  from  any  child  restraint 
available  in  the  market. 
— One  of  the  three  vehicle 
manufactiuer-recommended  child 
restraints  would  be  selected  for  use  in 
the  crash  test.  A  procedure  that  uses 
the  child  restraint  in  the  LATCH 
configiuation  would  be  followed.  The 
agency  would  follow  both  the  vehicle 
and  child  restraint  manufacturers' 
recommendations  for  installing  the 
child  restraint  in  the  passenger 
vehicle.  Our  expectation  is  that  the 
vehicle  manufacturer's  set-up 
instructions  would  be  consistent  with 
the  installation  instructions  for  the 
child  restraint. 
— A  forward-facing  child  restraint 
would  be  placed  in  the  seat  directly 
behind  the  right  front  passenger,  i.e., 
on  the  right-hand  side  of  the  second 
row  of  seats.  A  3-year-old  Hybrid  III 
dummy  would  be  placed  in  the  child 


restraint  system.  Head  and  chest 
accelerations  would  be  recorded.  The 
injury  assessment  reference  values 
developed  for  child  dummies  in 
FMVSS  No.  208  would  be  calculated. 
If  the  vehicle  is  equipped  with  a  built 
in  child  seat,  testing  could  be 
conducted  with  either  or  both  the 
built  in  and  add  on  child  restraints. 

— A  five  star  rating  would  be  applied  to 
the  dynamic  performance  using  the 
HIC  and  chest  acceleration  to 
compute  probability  of  injury  as  was 
illustrated  in  Figure  7. 

— Child  restraints  would  also  be 
examined  for  structural  integrity  after 
the  test.  The  physical  structural 
integrity  evaluation  specified  in  the 
FMVSS  No.  213  procedure  would  be 
applied. 

— A  rating  for  child  protection  would  be 
added  to  the  vehicle  frontal  NCAP 
ratings.  In  the  process  of  developing 
the  proposed  rating  system,  the 
agency  made  several  decisions. 
These  decisions  and  our  rationale  for 

making  them  are  the  following: 

1.  For  in-vehicle  testing,  only  frontal 
NCAP  tests  are  being  proposed.  Child 
restraints  are  not  currently  compliance- 
tested  under  lateral  loading  conditions. 
Although  lateral  test  requirements  for 
CRS  are  being  proposed  in  an  upgrade 
to  FMVSS  No.  213  under  a  separate 
TREAD  rulemaking  action,  the  agency 
felt  that  the  issue  of  a  possible  lateral 
rating  should  be  considered  following 
completion  of  the  FMVSS  No.  213 
upgrade. 

2.  The  in-vehicle  proposed  protocol 
rates  only  one  CRS  in  the  rear  seat.  Due 
to  the  very  tight  schedule  available  for 
conducting  and  assessing  potential  CRS 
NCAP  protocol,  the  agency  elected  to 
concentrate  on  forward-facing  child 
restraints  rather  than  attempt  to  also 
include  rear-facing  child  restraints  and/ 
or  booster  seats.  The  decision  to 
concentrate  on  the  forward-facing  CRS 
was  based  on  the  belief  that  the  forward- 
facing  CRS  would  provide  the  most 
meaningful  information  to  the 
consumer,  given  that  development  of 
procedures  for  all  three  systems  could 
not  be  accomplished  in  the  short  time 
frame.  Following  incorporation  of  the 
forward-facing  CRS.  the  feasibility  of 
incorporating  a  rating  which  included 
rear-facing  CRS  and/or  booster  seats 
would  subsequently  be  considered. 

3.  The  in-vehicle  proposed  rating  ujes 
only  the  three-year-old  dummy.  Again, 
due  to  the  very  tight  schedule,  the 
agency  felt  it  necessary  to  collect  as 
much  data  as  possible  for  one  dummy 
and  that  the  three-year-old  would 

.  provide  the  most  meaningful 
information  for  the  consumer.  Upon 
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incorporation  of  a  child  restraint  system 
rating  with  the  three-year-old  dummy, 
consideration  would  subsequently  be 
given  to  dummies  of  other  sizes. 

4.  Higher-speed  testing  which  was 
conducted  by  the  agency  used  only 
Hybrid  HI  three-year-old  diunmies. 
However,  if  the  higher-speed  dynamic 
performance  is  selected,  utilization  of 
both  twelve  month  CRABI  and  Hybrid 
in  three  year  old  dummies  would  be 
proposed. 

Comments  on  these  decisions  and  the 
agency's  rationale  for  them  are 
requested.  Also,  comments  regarding 
possible  future  extension  of  the  CRS 
NCAP  rating  to  side  impact,  other  types 
of  CRS,  and  dimmiy  size  are  also  sought. 

VI.  Combined  Child  Restraint  Rating 

NHTSA  is  not  currently  planning  to 
do  an  overall  summary  rating  combining 
ease  of  use  and  dynamic  performance. 
To  date,  we  have  not  been  able  to 
develop  an  acceptable  methodology  for 
a  summary  rating.  However,  we  request 
comments  and  suggestions  on  this  issue. 

Vn.  Distribution 

NHTSA  currently  produces  a  print 
brochure  titled  Buying  a  Safer  Car  that 
provides  NCAP  ratings  and  safety 
feature  information  for  new  vehicles. 
Because  new  motor  vehicles  are 
commonly  introduced  in  the  fall, 
NHTSA  produces  the  first  printing  for 
'  each  model  year  in  the  fall.  Because 
NCAP  testing  cannot  begin  until  the 
vehicles  are  available  from  dealers,  this 
printing  only  has  test  results  for 
vehicles  which  were  tested  in  previous 
model  years  and  which  have  not 
changed  significantly.  A  second  printing 
is  produced  in  the  spring  after  the 
completion  of  the  NCAP  testing 
program. 

NHTSA  also  publishes  an  annual 
brochure  titled  Buying  a  Safer  Car  for 
Child  Passengers.  This  brochure 
provides  new  vehicle  safety  features  and 
other  information  relevant  to  children. 
The  brochure  identifies  vehicles  that 
have  built-in  child  seats,  manual  air  bag 
cut-off  switches,  rear  center  rear  seat 
lap/shoulder  belts,  rear-seat  adjustable 
upper  belts,  and  interior  trunk  releases. 

If  NHTSA  were  to  elect  to  have  a 
rating  based  solely  on  a  vehicle 
equipped  with  a  child  restraint,  the 
existing  brochures  would  be  an 
appropriate  venue  for  the  distribution  of 
4he  ratings.  If  NHTSA  chooses  another 


rating  system,  we  believe  new  printed 
information  about  child  restraint  ratings 
will  be  needed.  The  current  brochures 
are  a  helpful  model  for  new  print 
information  about  child  restraint 
ratings.  However,  unlike  vehicles,  child 
restraint  models  do  not  tend  to  change 
on  an  annual  cycle.  Therefore,  NHTSA 
would  have  to  pick  a  date  and  only 
include  in  a  print  brochure  child 
restraints  that  are  available  in  the 
marketplace  at  that  time. 
Representatives  from  ICBC  have 
indicated  that  the  largest  concentration 
of  new  child  restraint  introductions 
seems  to  occur  in  Canada  in  the  months 
of  May  and  June.  To  assist  us  in  timing 
a  print  brochure,  NHTSA  requests 
comments  on  whether  this  timing  is  also 
accurate  for  the  United  States. 

NHTSA  notes  that  a  print  brochiu-e 
could  be  used  in  addition  to  our  web 
site.  Unlike  printing,  this  site  can  be 
updated  on  a  continuous  basis. 
Therefore,  NHTSA  could  test  child 
restraints  as  they  became  available  and 
add  new  models  to  the  web  site  when 
testing  was  complete. 

Vm.  Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  dociunents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  imder  ADDRESSES. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed,       '' 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 


How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
imder  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  yoiu" 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
imder  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part     . 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  cU-e  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

I.  Go  to  the  Docket  Management  System 
(DMS)  Web  page  of  the  Department 
of  Transportation  (http:// 
dms.dot.gov/). 

n.  On  that  page,  click  on  "search." 

ni.  On  the  next  page  (http:// 

dms.dot.gov/search/),  type  in  the 
four-digit  docket  number  shown  at 
the  beginning  of  this  document. 
Example:  If  the  docket  number  were 
"NHTSA-1999-1234,"  you  would 
type  "1234."  After  typing  the 
'  docket  number,  click  on  "search." 

IV.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the 
desired  comments. 


Federal  Register/ Vol.  66,  No.  215 /Tuesday,  November  6,  2001 /Notices 


56159 


You  may  download  the  comments. 
However,  since  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  downloaded 
comments  are  not  word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 


Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  30166,  and  Pub.L.  lOfr-414. 114  Stat. 
1800;  delegation  of  authority  at  49  CFR  1.50. 


Issued  on:  October  29,  2001. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

enXING  CODE:  4S10-S9-P 
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vehicle  testing 
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X 

Alternative  #2  - 

sled  test  at 

higher  speed 
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0- 
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Alternative  #1  - 

compliance 

margin 
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Chief  Factors  Influencing 
the  CRS  Notice  Decision 

Gives  timely  information  to  the 
consumer 

Gives  meaningful  information  to  the 
consumer 

Improves  safety  for  the  population 
at  risk 

Ensures  we  evaluate  many  child 
seats 

Considers  the  overall  system  and 
addresses  vehicle  compatibility 

Decreases  CRS  misuse 
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Appendix  A 


Dynamic  Testing 


Appendix  A 


Dynamic  Testing 


Table  A3:  Summary  of  Recommended  Injury  Criteria  for  the  Final  Rule 

Recommended  Criteria 

6Y0  Child 

3Y0  Child 

1YO  Intant 

Head  Criteria:  HIC  (15  msec) 

700 

570 

390 

Necl(  Criteria:  Nij 

N/A 

N/A 

N/A 

In-Position  Critical  Intercept  Values 

Tension  (N) 

Compression  (N) 

Flexion  (Nm) 

Extension  (Nm) 

Peak  Tension  (N) 

Peak  Compressk}n  (N) 

Neck  Criteria:  Nij 

1 

1 

1 

Out-of-Position 

Critical  Intercept  Values 

Tension  (N) 

2800 

2120 

1460 

i        Compresskxi  (N) 

2800 

2120 

1460 

1 

Flexion  (Nm) 

93 

68 

43 

Extension  (Nm) 

37 

27 

17 

Peak  Tenswn  (N) 

1490 

1130 

780 

Peak  Compression  (N) 

1820 

1380 

960 

Thoracic  Criteria 

1.  Chest  Acceleration  (g) 

60 

55 

50 

2.  Chest  Deflection  (mm) 

40 

34 

30 

(1.6  in) 

(1.4  in) 

(1.2  in) 

Lower  Ext  Criteria: 

Femur  Load  (kN) 

N/A 

N/A 

N/A 

• 

i 

Table  A4:  CRS  Performance  Test  Matrix 

Test  Matrix  for  Evaluating  CRS  Performance  in 
Frontal  Vehicle  Testing 

Type  of  Child  Seat                          | 

Vehicle  Size 

Model 

Left  Rear 

RtgMRear 

Light 

Sentra 

No  CRS 

Triad-LAT 

Sentra 

No  CRS 

Emb  ll-LAT 

Civic  4  dr 

No  CRS 

Horizon  V-NOLAT 

Compact 

Echo 

No  CRS 

Triad-LAr 

Echo 

No  CRS 

Hoizon  V-LAT 

Eiantra 

No  CRS 

Emb  ll-LAT 

Medium 

Stratus  4dr 

Triad-LAT 

Triad-LAT 

Volvo  S60 

STE 

Horizon  V 

Maxima 

Horizon  V-NOLAT 

Horizon  V-LAT 

Accord 

HoizonV-LAT 

Emb  ll-LAT 

Impaia 

STE 

Roundabout 

H(»avy 

Lincoln  LS 

Triad-NOLAT 

Triad-LAT 

SUV 

Escape 

Emb  ll-NOLAT 

Emb  ll-LAT 

Escape 

Triad-NOLAT 

Triad-LAT 

Durango 

STE 

Horizon  V 

SutHjrfoan 

Emb  ll-NOLAT 

Roundabout-NOLAT 

Minivan 

Grand  Caravan 

STE 

Horizon  V-LAT 

Grand  Caravan 

Emb  ll-LAT 

Horizon  V-LAT 

Windstar 

Emb  ll-NOLAT 

Emb  ll-LAT 

Windstar 

Triad-NOLAT 

Triad-LAT 

Note: 


Triad-LAT 


Triad-NOLAT 


Emb  ll-LAT 


Emb  ll-NOLAT 


Horizon  V-LAT 


Roundabout-NOLAT 


Horizon  V 


STE 


No  CRS 


Frontal  NCAP  test 

Frontal  test  with  with  smaH  stature  dummies 

Cosco  Triad  with  LATCH  configuration 

Safe  Embrace  II  with  LATCH  configuratk>n 

Cosco  Triad  with  no  LATCH  setup 

Safe  Embrace  II  with  no  LATCH  setup 

EvenFk)  Horizon  V  with  LATCH 

Britax  Roundabout  with  no  LATCH 

Even  Flo  Horizon  V  with  no  LATCH  configuration 

Century  1000  STE  with  no  LATCH 

No  chikl  seat 


*  The  top  tether  vehicle  anchorage  broke  in  this  test. 
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Dynamic  Testing 


Table  A5:  CRS  Sled  Tests,  29  MPH 

Child  Restraint  HIC(15nns)  Chest  G  (3ms) 

Britax  Roundabout 
Century  Room-to-Grow  OS 
Century  Smart  Move 
Century  STE  1000 
Cosco  Oympian  OS 
Cosco  Touriva 
Evenflo  Horizon  V 
Evenflo  Medallion 
Cosco  Triad  (LATCH) 


160 

33 

218 

43 

147 

31 

245 

30 

170 

35 

167 

29 

168 

31 

173 

36 

165 

33 

-Table  A6:  CRS  Sled  Tests,  35  MPH 


CNId  Restraint 


HK:(15ms)    Chest  G  (3ms) 


Britax  Roundabout 
Century  Rxnvto-Grow  OS 
Century  Smart  Move 
Century  STE  1000 
Cosco  Oynnpian  OS 
Cosco  Touriva 
Evenflo  Horizon  V 
Evenflo  Medallion 
Cosco  Triad  (LATCH) 


307 

43 

337 

41 

234 

39 

305 

37 

321 

39 

292 

36 

261 

35 

335 

40 

269 

36 
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Dynamic  Testing 


Figure  Al:  Child  Seat  Results  by  Vehicle 


Triad 


stratus         Stratus  LS  Santra         Eacapa        Eacapa      Windttar    Windttar         Civic 


Horizon  V 


600 


SafeEmbrace  II 
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NHTSA  Ease  of  Use  Rating  Form 


NHTSA  Child  Restraint  Usability  Rating  Form  -  2001 


Date 


Evaluated  by 


Manufacturer 


Seat  #  (on  tag)_ 
DOM 


Make  &  Model 


If  optional  base,  model  #  on  base. 


Model  #  (on  CRS)_ 
DOM  on  base 


Style:        Q  Infant  (RF)       G  Convertible  (RF/FF)       Q  Combination  (FF  harness/booster)       G  Booster       □  Other 
Harness:       G  5-point        G  "V  or  3-point        G  T-shield        G  OH  shield        G  Shield  booster        G  No  shield  booster 


Measurements  (imperla  units  for  North  American  consumer  guide)  -  take  out  slack  in  seat  cover 

Total  number  of  crotch  strap  positions        G  1  G  2  G  n/a  (booster  only) 

Distance  crotch  strap  opening  on  base  to  seat  bight  Position  1 Position  2_ 

Lower  harness  slot  height  (bottom  center  slot  to  seat  bight) Upper  harness  slot  height  _ 

Seat  height  (from  seat  bight)  G  n/a  (no  back-booster) 

Size  range  given  in  owner's  manual: Date  on  manual: 


Gn/a 
Gn/a 


WEIGHT  (kg  and  lb) 

HEIGHT  (cm  and  inches)                         | 

Minimum 

Maximum 

Minimum 

Maximum 

RF 

FF 

Booster 

* 

G  Yes  G  No,  note  any  differences. 


Infant  restraint  has  optional  base  G  Yes 

Type:   G  Booster  Only       I 

GCombination  (hamess/tx)OSter) 


i 

G  No        G  n/a  (e.g.  convertible) 

Style:  G  No-back  with  non-removable  shield 
G  No-back  with  removable  shield 
G  No-back  NO  shield 
G  High  back  with  soft  back 
G  High  back  with  hard  back 

G  Yes  G  No  G  not  shown  on  seat 

G  Yes  G  No  G  not  shown  on  seat 

G  behind  child  G  not  shown  on  seat 


Booster  recommended  for  use  with:     Lap/torso 

I  Lap  belt 


If  shield  booster,  recommended  t/belt  position:      G  front  of  child 

Page  1  of  4 
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Appendix  B 


NHTSA  Ease  of  Use  Rating  Form 


NHTSA  CHILD  RESTRAINT  USABILITY  RATING  FORM  -  2001 


Assembly  (When  first  out  of  box) 

A 

B 

C 

Notes 

All  functional  parts  including 

Yes* 

^^  ■■■'    ^^,      -iv 

No 

'parent  may  still  need  to 

seat  pad  or  cover  attached  and 

adjust  system  to  fit  child 

ready  to  use 

Tether  attached  to  child 

Yes 

No 

n/a 

restraint 

Owner's  manual  easy  to  find 

Attached  to  child 

Attached  to  chikj 

In  box,  not 

restraint  in  a  clearly 

restraint  but  not 

attached 

location  visible 

clearly  visible 

Obvious  storage  (pocket)  for 

Easily  accessible 

Easily  accessible 

Not  accessible 

manual 

when  installed  in  all 

When  installed  in 

when  installed  in  all 

modes  and  manual 

all  modes  but 

modes 

can  be  removed 

manual  cannot  be 

and  replaced  easily 

removed  and 
replaced  easily 
(any  use  of  plastic 
clips  as  the  sole 
means  of  storing 
the  instructions  will 

not  be  higher  than 
"acceptable") 

Evaluation  of  Labels/Instructions 

A 

B     ' 

C 

Notes 

Clear  indication  of  child's  size 
range 

Separate  clear  text 
with  illustrations  of 
child  in  upper  range 

Separate  clear  text 

Independent 
paragraph 

Size  range  buried 
in  other  text 

All  mode/s  of  use  clearly 
indicated  e.g.,  rear-facing  only 
or  forward-and  rear-facing  if 
convertible 

CRS  illustratk>n  in 
complete  vehicle 
seat  (not  FSP) 

Mode/s  clear,  no 
need  to  read  text 

CRS  illustration  in 
outline  vehicle  seat 
(could  be  front 
seat) 

Need  to  read  text 

No  illustratnn,  text 
only 

May  be  illustrated, 
but  not  all  modes 
shown 

Infarct  restraint  =  RF 

Convertit>le  =  RH  and  FF 
(Hether  could  be  separate 
illustration) 

Combinatkyn  -  FF 
(+tiamessAether  and 
txMSter) 

Air  bag  warning  in  written 
instructions 

Separate, 
highlighted  & 
illustrated 

Separate 
&highlighted 

Buried  in  other  text 
or  no  warning 

Show  harness  slots  okay  to 
use  for  occupant  size 

Clear  illustration  or 
markings  -no  need 
to  read  text 

Markings  of  top  slot 
-  need  to  read  text 

Other,  includes  text 
only  or  in  manual 
only 

n/a.  all  harness  slots  can  be 
used 

Instructions  for  routing  for  both 
lap  belt  and  lap/shoulder  belt  in 
all  modes 

All  modes  illustrated 
clearly  with  CR  in 
seat 

S/belt  (tether)  in 
illustration  with  s/b 

No  need  to  read 

All  modes 
illustrated  with  CR 
in  seat  (tether  may 
have  own 
Illustration  of 

s/belted  CRS  in 
seat) 

Need  to  read  text 

Not  all  illustrated 
(e.g.  tether  not 
shown) 

All  modes  =  RF/FF  &  lap. 
lap/torso  and  for  infant 
restraint  if  torso  beff  shown 
behind  CRS  alternative  if 
torso  belt  not  long  enough 

and  for  FF  harness  systems 
■*■  tether 

and  for  booster  -  whether  or 
not  okay  for  both  lap  and 
lap/torso  seat  belt 

Page  2  of  4 
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NHTSA  Ease  of  Use  Rating  Form 


NHTSA  CHILD  RESTRAINT  USABILITY  RATING  FORM  -  2001 


Evaluation  of  Labels/Instructions  (Continued) 


1 

A 

B 

C 

Notes 

Visibility  of 

Without 

Clear  routing 

Markings  or 

Other  inci 

seat  belt 

base 

illustration  or  clear 

some  form  of 

illustration  only 

routing  (for 
lap  belt  and 
lap/torso) 
when  CRS 

contrast  belt  path 

routing 

one  side  or 

marking  both 

illustration  bo(/i 

illustrations  do 

sides 

sides 

not  match  CRS 

No  need  to  read 
text 

Need  to  read  text 

or  belt  direction 
or  hidden  by  seat 

in  position 

cover 

in  vehicle 
i.e.  is  seat 

Installing 

Clear  routing 

Markings  or 

Other  incI 

belt  routing 

add-on 

illustration  or  clear 

some  form  of 

illustration  only 

obvious 

base 

contrast  b)elt  path 

routing 

one  side  or 

(alone) 

marking  both 

illustration  tntth 

illustrations  do 

sides 

sides 

not  match  CRS 

or  n/a 

No  need  to  read 

Need  to  read  text 

or  belt  direction 

text 

or  hidden  by  seat 
cover 

• 

Visibility  of  tether  use 

Yes 

No 

Information  in  written 

»- 

instructions  and  on  labels  match 

Yes 

•■'    -.Jf^'  _ 

No 

Durability  of  labels 

All  labels  molded 

Sticky  label 

Sticky  label  if 

or  embossed 

one  or  more  are 

already  peeling 
when  restraint 
removed  from 
box 

Securing  the  Child 


A 

B 

C 

Notes 

Buckle  can  be  secured  in 
reverse 

No.  or  yes  but 
usual  release 
works  with  same 
degree  of  effort 

Yes,  but  usual 
release  requires 
more  effort 

Yes,  but  can't 
use  release 
mechanism 

. 

Harness  adjustment  easy  to 
tighten  or  loosen  when  child 
restraint  installed 

One  had  to 
tighten 

Max  2  to  loosen 

Two  hands  to 
tighten,  but  easy 

No  re-threading 

Other 

• 

Do  not  count  one  hand  to 
support  CRS 

Number  of  harness  slots/ 
usable  slots 

3 

2* 

Top  only 

•2nd  slot  okay  to  30  lb  then 
top  only 

Ease  of  attaching/removing 
base 

(infant  restraint  systems  only) 

One  had  to  attach 

Max  two  to 
release  -handle 
easy  to  access 

One  hand  to 
attach 

Max  two  to 
release  -handle 
not  easy  access 

Other  includes 
need  to  tilt  or  tip 
to  release 

n/a,  not  an  infant  restraint 

n/a,  no  base  offered  with 
this  infant  restraint 

Ease  of  conversion  rear- 
facing  to  forward-facing  or 
forward-facing  to  booster 
and  back  again 

One  had  to 
change 

Easy  to  access 

1-2  hands  to 
change  -  not 
easy  access  or 
binds 

Other 

n/a,  single  mode 

Visibility  of  harness  slots 

Clear  view  of  both 
sk)ts  (slots 
aligned) 

Clear  view  cloth 
slots,  not  aligned 
with  plastic  slots 

Something  in 
way  when  sold, 
e.g.  pad,  head 
hugger 

n/a,  no  harness  slots 
(booster  only) 
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Appendix  B 


NHTSA  Ease  of  Use  Rating  Form 


NHTSA  CHILD  RESTRAINT  USABILITY  RATING  FORM  -  2001 


Securing  the  Child  (Continued) 


A 

B 

C 

Notes 

Ease  qf  changing  harness 
slot  position 

No  need  to 
rethread 

Possible  for  one 
person  to  do 

Possible  for  one 
person  to  do, 
easy  to 
attach/remove 

Large  slots  easy 
to  thread 

Other,  slot  size 
too  small  for 
easy  threading 

Loose  mandatory 
pieces 

Could  misroute 
through  buckle 

Ease  of  reassembly  if 
pad/cover  removed  for 
cleaning 

No  loose  parts 

Easy  to 

attach/remove  - 
clear  slots 

No  realignment 
necessary 

No  loose  parts 

Slots  maybe 
misaligned 

Loose  parts, 
need  hand  tool 

Slot  size  too 
small  for  easy 
threading 

Could  misroute 
through  buckle 

Ease  of  adjusting/removing 
shield 

Clear  illustration 
simple  action 
shield  marked 

Need  to  read 
text,  simple 
action,  shield  not 
marked 

Other  tool/s 
required 

n/a,  no  shield 

n/a,  shield  not  adjustable 

Installing  in  Vehicle 


A 

B 

c 

Notes 

.   Separation 
of  vehicle 
belt  path 

Without 
base 

No  contact 
possible 

Cover  to  avoid 
contact 

Possible  contact 
including  crotch 
strap 

<> 

Installing 

add-on  base 

(alone)  or  n/a 

No  contact 
possible 

Cover 

Possible  contact 

Ease  of 
vehicle  belt 
routing 
(hand 
clearance) 

Without 
base 

Male  hand  can 
route  s/b  through 
including  flap  in 
seat,  nothing  in 
way 

Male  hand  fit  but 
need  to  move 
CRS  (no  x-tilt),  or 
move  padding 

Hand  does  not  fit 

Installing 

add-on  base 

(alone)  or  n/a 

Male  hand  can 
route  s/b  through 
including  flap  in 
seat 

Male  hand  fit  but 
need  to  move 
CRS  (no  x-tilt) 

Hand  does  not  fit 

Ease  of  seat  belt  routing 
(boosters) 

Single  actkMi 
(could  be  done  by 
child  in  seat) 

Includes2  hands 
to  operate  belt 
positioning 
hardware 

Detachable  or 
multiple  steps 

Ease  of  use  of  any  belt- 
positioning  hardware  on  CRS 
including  lock-off 

One  hand  to  use 

Two  hands  to 
use 

Detachable  or 
multiple  steps 

n/a,  no  belt  positioning 
hardware 

Tether  easy  to  tighten  (& 
release) 

One  hand  to 
tighten 

Two  hands  but 
easy 

Other 

Does  belt-positioning  device 
allow  excessive  slack  to 
occur  including  lock  off 

Guides  only 

ISISF 

Slack  could  be 
introduced 

n/a.  no  belt  positioning 
hardware 

Ease  of  tightening  belt 
around  CRS 

??? 

??? 

??? 
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ADDendix 

c 

NHTSA  Ease  of  Use  Ratine  Sample 

1 

Evaluation 
Category 

Feature 

Possible 

Points  for      Example 
Feature         Rating 

Example 

RaUng: 

Points  for 

Each 

Feature 

Feature 
Weight 

Example 

Rating: 

Weighted 

Points  for 

Each 
Feature 

Category 

Point 
Range  for 
C  Rating 

Category 

Point 
Range  for 
8  Rating 

Category 

Point 
Range  for 
A  Rating 

Example 

Rating: 

Result  for 

this  Cateqory 

Asseml)ly 

All  functional  parts  including  seat 

pad  or  cover  attached  and  ready  to 

use 

1.3 

C 

1 

2 

2 

Tether  attached  to  child  restraint 

1.3                C 

1 

2 

2 

Owner's  manual  easy  to  find 

1.2.3      ,          A 

3 

1 

3 

Obvious  storage  (pocket)  for 
manual 

1.2.3      1          C 

1 

2 

2 

1 

Total 

1 

9 

7  to  11      1     12  to  16 

17  10  21 

C 

Labels/ 
Instructions 

■ 

Clear  indication  of  child's  size 
range 

1.2.3               A 

3 

2 

6 

All  mode/s  of  use  clearly  indicated 
eg  .  rear-facing  only  or  fonvard- 
and  rear-facing  if  convertible     - 

1.2.3      ,          A 

3 

2 

6 

Air  bag  warning  in  written 
irtstructions 

1.2.3               A 

3 

2 

6 

Show  harness  slots  okay  to  use  for 
occupant  size 

1.2.3 

C 

1 

3 

3 

Instructions  for  routing  for  both  lap 

bell  and  lap/shoulder  belt  in  all 

modes 

1.2.3 

A 

3 

2 

6 

Visibility  of  seat  belt  routing  (for  lap 

belt  and  lapftorso)  when  CRS  in 

position  in  vehicle  i  e  .  is  seat  belt 

routing  obvious 

1.2.3 

C 

1 

3 

3 

Visibility  of  tether  use 

1.3       1         A 

3 

2 

6 

Information  in  written  instructions 
and  on  labels  match 

1.3 

A 

3 

2 

6 

Durability  of  labels 

1.2.3 

B 

2 

2 

4 

Total 

46 

20  to  33 

34  10  47 

48  to  60 

B 

Secunng  the 
ChiU 

Buckle  can  be  secured  in  reverse 

1.2.3 

C 

1 

3 

3 

ftamess  adjustment  easy  to  lighten 

or  loosen  when  chiM  restraint 

installed 

1.2.3 

B 

2 

3 

6 

Number  of  kamess  slots/usabia 
slots 

1.2.3 

8 

2 

1 

2 

Ease  of  attaching/removing  base 
(infant  restraint  systems  only) 

1.2.3              C 

1 

3 

3 

Ease  of  conversion  rear-lacing  to 

fonvard-facing  or  fonmard-facinglo 

booster  and  back  again 

1.2.3 

A 

3 

3 

VisibUily  of  harness  slots 

1.2.3 

A 

3 

2 

Ease  of  changing  harness  slot 
positions 

1.2.3 

A 

3 

2 

Ease  of  reassembly  if  pad/cover 
removed  for  cleaning 

1.2.3 

C 

1 

3 

) 

Ease  of  adjusting/removing  shield 

1.2.3 

A 

3 

1 

1 

..___ 

Total 

i 

21  to  35 

36  to  49 

5010  63 

8 

Insulting  in 
Vehicle 

Separatioit  of  vehicle  belt  path 

1.2.3     1         8 

2 

3 

Ease  of  vehicle  belt  routing  (hand 
clearance) 

1 

1.2.3    !       a 

2 

2 

Ease  of  seat  belt  routing  (boosters) 

1.2.3 

B 

2 

2 

Ease  of  use  of  any  belt-positioning 
hardware  on  CRS.  including  lock- 
off 

1.2.3               A 

3 

1 

Tether  easy  to  tighten  (&  release) 

1.2.3              C 

1 

3 

slack  to  occur 

1.3                C 

1 

3 

Ease  o(  bghtaning  belt  around  CRS 

1.2.3              A 

3 

2 

Total 

29 

16  to  26    '    2710  37 

3610  48 

B 

Overall  Rating 

1 

i 

8 

1 

QuaUflers: 

! 

To  be  rated  B,  no  more  than  one  out  of  four  categories  can  oe  rated  C 

> 

To  be  rated  A.  no  more  man  one  out  of  four  categones  can  be  rated  less  than  A                ! 

' 
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ICBC  Ease  of  Use  Rating  System 


Date 


Evaluated  by 


Seat  #  (on  tag) 


Manufacturer 


DOM 


Make  &  model 


Model  #  (on  CRS) , 


If  optional  base,  mode!  #  on  base 


DOM  on  base 


Style:  □  Infant  (RF)  □  Convertible  (RF/FF) 
Harness:  QS-point  □  "V"  or  3-point  QT 
Ready  to  use  (i.e.  when  first  out  of  box) 


□  Combination  (FF  harness/booster)       □  Booster       □  Other 
shield       Q  OH  shield       Q  Shield  booster       G  No-shield  booster 


Good 

Acceptable 

Poor 

Notes 

All  functional  parts  incl.  seat  pad  or 

yes* 

no 

'parent  may  still  need  to  adjust  system  to  fit 

cover  attached  and  ready  to  use 

chiW 

Any  other  add-ons  in  box 

no  add-ons 

independent 

belt  positioning 

a  n/a  seat  not  assembled 

(not  installed  at  point  of  sale) 

canopy  (not  on 
carrying  handle) 
optional  booster 

shield,  cup 
holder,  head  pad 

(can  see  slots) 

guide,  canopy 
on  handle,  head- 
hugger/pad 
could/does 
cover  hamess 
slots 

Total  time  taken  to  assemble  CRS 

Q  n/a  CRS  already  assembled 

Tether  attached  to  CRS 

yes 

no 

□  n/a 

Owner's  manual  easy  to  find 

yes 
attached  to  CRS 

in  box 

no 

Obvious  storage  (pocket)  for  manual 

easy  access 

easy  access 

none  found  or 

when  CRS 

not  accessible 

not  easy 

installed  in  all 

when  CRS 

access/storage 

modes 

installed  m  all 
modes 

(Incl.  plastic 
tabs) 

Measurements  (imperial  units  for  N.  American  consumer  guide)  -  take  out  slack  in  seat  cover 
Total  no.  of  crotch  strap  positions  Q  1  0  2  Q  n/a  (booster  only) 

Distance  crotch  strap  opening  on  base  to  seat  bight  Position  1 Position  2 

Lower  hamess  slot  hgt  (bottom  centre  slot  to  seat  bight) Upper  hamess  slot  hgt 

Seat  height  (from  seat  bight) □  n/a  (no-back  booster) 


Q  n/a 
Q  n/a 


Size  range  given  in  owner's  manual: 

Date  on  manual: 

Weight  (kg  and  lb) 

Height  (cm  and  inches)                       | 

Minimum 

Maximum 

Minimum 

Maximum 

RF 

FF 

Booster 

Is  size  range  in  owner's  manual  same  as  labels  on  CRS  itself      □  Yes              □  No.  note  any  differences 
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Appendix  D 


ICBC  Ease  of  Use  Rating  System 


Instructions  for  use  (owner's  manual) 


Clear  indication  of  child's  size  range 
in  owner's  manual 


All  mode/s  of  use  clearly  indicated 
e.g.  RF  only  or  if  convertible  RF  &  FF 


Airt>ag  warning 


Instructions  for  routing  for  tx}th  lap 
belt  and  lap/torso  -  all  modes,  . 


Good 


separate  dear 
text  with  illus.  in 
manual  of  child 
in  upper  range 


CRS  illus.  in 
comp)lete  vehicle 
seat  (not  FSP) 

mode/s  dear,  no 
need  to  read  text 


separate, 
highlighted  & 
illustrated 


all  modes 
illustrated  dearly 
with  CR  in  seat 

s/l)elt  (tett>er)  in 
illus  with  s/b 

no  need  to  read 


Acceptable 


separate  dear 
text 

independent 
paragraph 


CRS  ilhjs.  in 
outline  vehide 
seat  (could  t>e 
front  seat) 

need  to  read  text 


separate  & 

highlighted 


all  modes  illus. 
with  CR  in  seat 
(tether  may  have 
own  illus.  of 
s/t>elted  CRS  in 
seat) 

need  to  read  text 


Poor 


size  range 
buried  in  other 
text  or  different 
to  CRS  lat>els 


no  illus,  text  only 

may  be  illus,  but 
not  all  modes 
shown 


buried  in  other 
text  or 
no  warning 


not  all  illustrated 

(eg  tether  not 
shown) 


Notes 


infant  restraint  =  RF 

Convertible  =RF  and  FF  {Hether  could  be 
separate  illustration) 

Comt)irtation=FF  (*hamessAether)  and 
booster) 


All  nK>des  =  RF/FF  &  lap,  lapAorso 

and  for  infant  restraint  if  torso  tjelt  shown 
betiind  CRS.  alternative  if  torso  belt  not  long 
enough 

and  for  FF  harness  systems  *  tether 

and  for  booster  -  whether  or  not  OK  for  both 

lap  and  lap/torso  seat  belt 


Ease  of  Conversion 


Good 


Acceptable 


Poor 


Notes 


Ease  of  attaching/removing  base 
(infant  restraint  systems  only) 


one  hand  to 
attach 

max.  two  to 
release  -handle 
easy  to  access 


one  hand  to 
attach 
max  two  to 
release  handle 
not  easy  access 


other  indudes 
need  to  tilt  or  tip 
to  release 


Q  n/a  not  an  infant  restraint 

Q  n/a  no  base  offered  with  this  infant 

restraint 


Ease  of  conversion  RF  to  FF  or  FF  to 
booster 


one  hand  to 

change 

easy  to  access 


1-2  hands  to 
change  -  not 
easy  access  or 
binds 


other 


Q  n/a,  single  mode 


Ease  of  converting  back  FF  to  RF  or 
booster  to  FF  •     i 


one  hand  to 

change 

easy  to  access 


1-2  hands  to 
change  -  not 
easy  access  or 
binds 


other 


G  n/a,  single  mode 


Visibility  of  harness  slots 


dear  view  of 
tx>th  slots  (slots 
aligned) 


dear  view  doth 
slots,  not  aligned 
with  plastic  slots 


something  in 
way  when  sold, 
e.g.  pad,  head 
hugger 


G  n/a,  no  harness  slots  (booster  only) 


Ease  of  changing  harness  slot 
position 


easy  to 

attacti/remove 

dear  slots,  easy 

to  thread 

easy  to  attach  to 

hardware 


possible  for  one 
person  to  do 

slots  may  be 
misaligned/pad 
in  wayAin  slots 
hardware  slot 
shared 


other,  slot  size 
too  small  for 
easy  threading 
loose  mandatory 
pieces 

could  misroute 
through  buckle 


G  n/a,  no  harness  slots  (booster  only) 
G  n/a,  only  one  set  of  slots 


Ease  of  re-assembly  if  pad  removed 
for  cleaning 


no  kx>se  parts 
easy  to 

attach/remove  - 
dear  skits 

no  realignment 
necessary 


rK>  loose  parts 
stotsmay  be 
misaligned 


loose  parts, 
need  hand  tool 
slot  size  too 
small  for  easy 
threading 
could  misroute 
through  buckle 


Ease  of  adjusting/removing  shield 


dear  illus. 
simple  actnn 
shiekJ  mariced 


need  to  read 
text,  simple 
actkxi,  shiekJ  not 
marked 


other,  tool/s 
required 


G  n/a,  no  shiekj 

G  n/a,  shiekl  not  adjustable 
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Appendix  D 


ICBC  Ease  of  Use  Rating  System 


ICOMPLETE  IF  INFANT  RESTRAINT  or  CONVERTIBLE  RF  MODE 


Seat  #  (on  tag) 


Make  &  model 


Infant  restraint  has  optional  base  Q  yes  Q  no  □  n/a  (eg  convertible) 

Evaluation  of  lat)elllng  on  CRS  w  thout  base  (labels  may  or  may  not  be  visible  when  CRS  in  vehicle) 


Good 


Acceptable 


Poor 


Notes 


Clear  indication  of  child's  size  range 


separate  dear  text 
with  illus.  of  child 
in  upper  range/s 


separate  clear  text 

independent 

paragraph 


size  range  buned 
in  ott>er  text 


Securing  the  child 

• 

Good 

Acceptable 

Poor 

Notes 

Number  of  steps  to  secure  child 

No.  of  steps  = 

Assume  harness  open/loose,  child 
in  CRS.  harness  tighlens  OK  1st 
attempt 

Can  buckle  be  secured  in  reverse 

no 

yes,  but  usual 
release  works 

yes  &  difficult  to 
release/access 

Harness  adjustment  easy  to  tighten 
and  loosen 

one  hand  to 
tighten 

max  2  to  loosen 

tvw)  hands  to 
tighten,  but  easy 

no  re-threading 

other 

Do  not  count  one  hand  to  support 
CRS 

No.  of  harness  slots  in  pad 

3 

2 

1 

Qsame  U  slots  i 
reasonat)ly  aligned 

No.  of  harness  slots  in  plastic 

3 

2 

1 

Visibility  of  labels  when  installing  CRS  in  vehicle 

Without  base 


Installing  add-on  base  (alone)  or  On/a 


Good 


Acceptable 


Poor 


Good 


Acceptable 


Poor 


Mode  of  use  clearly  indicated 

i.e.  shows  RF  only  or  if  convertible  RF 
(v  FF)  and  not  in  FSP  or  by  altbaq 


CRS  illus.  in 
vehide  seat 
(not  FSP) 
BOTH  skjes 

no  need  to 
read  text 


illus.  or  arrow 
BOTH  skies 

need  to  read 
text  (eg  to 
know  not  with 
airt)ag/FSP) 


no  Hlus,  text 
only  or  illus 

ONE  skle  only 


Visibility  of  seat  belt  routing  (for  lap  belt 
and  lap/torso)  when  CRS  in  position  in 
vehicle 

i.e.  is  seat  belt  routing  obvious 


Is  airt>ag  warning  visible  no  matter 
where  CRS  being  installed 


dear  routing 
illus.  or  dear 
contrast  belt 
path  mariungs 
BOTH  skies 

no  need  to 
read  text 


markings  or 
some  form  of 
routing  illus. 
BOTH  skies 

need  to  read 
text 


dear  illus.  with 
interactnn  & 
warning  in 
contrast 
BOTH  sides 
or  on  seat  pad 


other  ind  illus 
only  ONE  side 
or  illus.  do  not 
match  CRS  or 
belt  directk>n 
or  hkkien  by 
seat  cover 


other,  indudes 
text  only,  poor 
illustration, 
ONE  skJe  only 


CRS  illus  in 
vehicle  seal 
(not  FSP) 
BOTH  sides 

no  need  to 
read  text 


illus.  or  arrow 
BOTH  sides 

ryeed  to  read 
text  (eg  to 
know  not  with 
airtMg/FSP) 


no  illus.  text 
only  or  illus 

ONE  side  ortly 


clear  routing 
illus.  or  dear 
contrast  t)elt 
path  markings 
BOTH  sides 

no  need  to 
read  text 


markings  or 
some  form  of 
routJrtg  illus. 
BOTH  sides 

need  to  read 
text 


other  ind  illus. 
only  ONE  side 
or  illus  do  not 
n)atch  CRS  or 
be/r  direction 
or  hidden  by 
seal  cover 


dear  illus.  with 
interadion 
and  warning  in 
contrast 
BOTH  sides 
or  on  top 


otfwr  indudes 
text  only,  poor 
illustration, 
ONE  side  only 


Installation  in  vehicle 


Without  t>ase 


Installing  add-on  base  (alone)  or  On/a 


Good 

Acceptable 

Poor 

Good 

Acceptable 

Poor 

Separation  of  vehicle  belt  path  from 
harness 

no  contact 
possible 

cover  to  avok) 
contact 

possible 
contact  ind. 
crotch  strap 

no  contact 
possible 

cover 

possible 
coniad 

Ease  of  vehicle  belt  routing 
Check  hand  clearance 

male  hand 
can  route  s/b 
through  ind 
flap  in  seat, 
nothing  in  way 

male  hand  fit 
but  need  to 
move  CRS 
(no  x-tilt),  or 
move  padding 

hand  does  not 
fit 

male  hand 
can  route  s/b 
through  ind 
flap  in  seat 

male  hand  fit 
but  need  to 
nmveCRS 
(nox-tUt) 

hand  does  not 

nt 
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ICBC  Ease  of  Use  Rating  System 


COMPLETE  IF  CONVERTIBLE  FF  MODE  or  COMBINATION  IN  CR  MODE]         Seat  #  (on  tag) 


Make  &  model 


Evaluation  of  lat>elling  on  CRS  outside  vehicle  ( 

abels  may  or  may  not  be  visible  when  CRS  in  vehicle) 

Good 

Acceptable 

Poor 

Notes 

Clear  indication  of  child's  size  range 

separate,  dear 
text  *  illus.  child 
in  upper  range/s 

separate  dear 
text  indeperKlent 
paragrapti 

size  range 
buried  in  other 
text 

If  CRS  has  more  than  one  mode,  evaluate 
mode  which  applies  to  this  data  sheet 

Mode  of  use  dearly  indicated 
i.e.  shows  FF  plus  tether 

CRS  illus.  in 
vehide  rear  seat 
no  need  to  read 
text 

illus/arrows  txjt 
need  to  read  text 

other  indudes 
no  illus.  or  text 
only  and  no 
tettier  info' 

If  CRS  has  more  thart  one  mode,  evaluate 
mode  which  applies  to  this  data  sheet 

Shows  harness  slots  OK  to  use 

dear  illus.  or 
markings  -  no 
need  to  read  text 

markings  of  top 
slot  -need  to 
read  text 

other,  indudes 
text  only  or  in 
manual  only 

a  n/a,  all  harness  slots  can  be  used 

Visibility  of  labels  when  CRS  IN  POSITION  IN  VEHICLE 

Good 

Acceptable 

Poor 

Notes 

Visibility  of  seat  belt  routing  (for  lap 

dear  routing 

markings  or 

other  ir>dudes 

belt  and  lap/torso)  plus  tether  need 

illus.  or  contrast 

some  form  of 

illus.  only  ONE 

when  CRS  is  in  position  in  vehicle 

tMltpath 

routing  illus. 

side  or  illus.  do 

markings  BOTH 

BOTH  sides  - 

not  matdi  CRS 

I.e.  is  s/b  routing  -•■  tether  obvious 

sides  -  no  need 
to  read  text 

need  to  read  text 

or  belt  direction 
or  hidden  by 
seat  cover 

Is  airtiag  warning  visible  no  matter 

dear  illus.  with 

other,  indudes 

where  CRS  being  installed 

1 

interaction  and 
contrast  waming 
-  BOTH  sides  or 
ON  seat  cover 

text  only,  poor 
illustration,  ONE 
side  only 

installation  in  vehicle 

Good 

Acceptable 

Poor 

Notes 

Separation  of  vehicle  belt  path  from 
harness 

nocontad 
possible 

cover  to  avoid 
contad 

possible  contad 

Note  if  cover  could  give  s/b  slack 

Ease  of  vehicle  belt  routing 
Check  hand  clearance 

nrtale  hand  can 
route  s/  b  (ind 
flap  in  seat), 
nothing  in  way 

male  hand  fit  but 
need  to  move 
CRS  (no  x-tilt)  or 
move  padding 

hand  does  not  fit 

Ease  of  use  of  any  belt-positioning 
hardware  on  CRS  including  lock-off 

one  hand  to  use 

two  hands  to 

use 

detachable  or 
multiple  steps 

Q  n/a  no  belt  positk)ning  hardware 

Does  belt-positioning  device  allow 
excessive  slack  to  occur  incl.  lock  off 

guides  only 

^^H 

slack  could  be 
introduced 

G  n/a  no  belt  positioning  hardware 

Tether  easy  to  tighten  (&  release) 

one  hand  to 
tighten 

two  hands  but 
easy 

other 

Good 

Acceptable 

Poor 

Notes 

Number  of  steps  to  secure  child 

No.  of  steps  = 

Assume  harness  open/loose  and  child  in 
CRS  and  assume  harness  tightens  OK  1st 
attemfA 

Can  buckle  be  secured  in  reverse 

no 

yes.  but  usual 
release  works 

yes,  other  or 
difficult  release 

Harness  easy  to  tighten  &  loosen 
when  CRS  installed 

one  hand  to 
tighten 

max  2  to  kx)sen 

two  hands  to 
tighten,  but  easy 

no  re-threading 

other 

Do  not  count  one  hand  to  support  CRS 

No.  of  usable  harness  slots-FF  mode 

3 

2* 

top  only ' 

•  a  2nd  ^ot  OK  to  30  lb  then  tofionly 
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Appendix  D 


ICBC  Ease  of  Use  Rating  System 


[COMPLETE  IF  BOOSTER  or  COMBINATION  IN  BOOSTER  MODE] 


Seat  #  (on  tag) 


Make  &  model 


Type: 


Q  Booster  only 


Q  Combination  (harness/booster) 


Style:    □  hJo-back  with  non-removable  shield    Q  No-back  with  removable  shield 
a  High  back  with  soft  back  Q  IHigh  back  with  hard  back 


Q  No-back  NO  shield 


Evaluation  of  labelling  on  CRS  outside  vehicle  ( 

labels  may  or  may  not  be  visible  when  CRS  in  vehicle) 

Good 

Acceptable 

Poor 

Notes 

Clear  indication  of  child's  size  range 

separate,  dear 
text  with  illus.  of 
child  in  upper 
range/s 

separate  clear 
text  independent 
paragraph 

size  range 
Ixjried  in  ottier 
text 

If  CRS  has  more  than  one  mode,  evaluate 
mode  which  applies  to  this  data  sheet 

Mode  of  use  clearly  indicated 

i.e.  with  lap  belt  or  lap/torso  belt,  and 
if  combination  seat,  booster  (v  FF 
with  harness) 

CRS  illus.  in 
vehide  seat 

no  need  to  read 
text 

illus.  but  mode 
not  dear 

need  to  read  text 

no  illus.  text  only 

If  CRS  has  more  than  one  mode,  evaluate 
mode  which  applies  to  this  data  sheet 

Booster  recommended  for  use  with: 


Lap/torso  Q  yes      Q  no 
Lap  belt     □  yes      Q  no 


G  not  shown  on  seat 
Q  not  shown  on  seat 


If  shield  booster,  recommended  t/belt  position:     Q  front  of  child      G  behind  child      Q  not  shown  on  seat      a  n/a 


Visibility  of  labels  when  CRS  IN  POSITION  IN  VEHICLE 

Good 

Acceptable 

Poor 

Notes 

Visibility  of  seat  belt  routing  (for  lap 
bell  and  lap/torso)  when  CRS  is  in 
position  in  vehicle 

i.e.  is  seat  belt  routing  obvious 

dear  routing 
illus.  or  dear 
contrast  belt 
path  markings 
BOTH  sides 

no  need  to  read 
text 

markings  or 
some  form  of 
routing  illus. 
BOTH  skJes 

need  to  read  text 

other  indudes 
illus  only  ONE 
side  or  Illus.  do 
not  match  CRS 
or  belt  direction 

To  rate  good  or  acceptat>le  must  include 
what  to  do  with  lap  t)elt  AND  lap/torso  t>elt 

Is  airbag  waming  visible  no  matter 
where  CRS  being  installed 

dear  Illus.  with 
interactksn  and 
waming  in 
contrast 

BOTH  skies  OR 
ON  seat  cover 

^^^^^^^^H  other,  indudes 
^^^^^^^^H  text  only,  poor 
^^^^^^^1  illustration,  ONE 
^^^^^^^^^H  side  only 

installation  in  vehicle 


Good 

Acceptable 

Poor 

Notes 

Ease  of  seat  belt  routing 

single  actnn 

(could  be  done 
by  child  in  seat) 

indudes  2  hands 
to  operate  belt 

positioning 
hardware 

detachable  or 
multiple  steps 

Does  belt-positk>ning  hardware  allow 
excessive  slack  to  occur 

guides  only          ^^^^^^^^H  slack  could  be 
^^^^^^^^^H  Introduced  . 

□  n/a  no  belt  positwnlng  hardware 

Belt-positioning  hardware:           Q  integral  (non-removable) 
Number  of  separate  positions:    


Q  add-on/removable 


[FR  Doc.  01-27547  Filed  10-31-01;  9:55  am] 
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DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collection;  Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the 
Departmental  Offices,  Office  of 
Procurement  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  OMB  Control  Number 
1505-0107,  Regulation  on  Agency 
Protests. 

DATES:  Written  comments  should  be 
received  on  or  before  January  7,  2001  to 
be  assiued  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Department  of  the  Treasury, 
Departmental  Offices,  Angelie  Jackson, 
Office  of  Procurement,  1500 
Pennsylvania  Avenue,  NW.,  c/o  1310  G 
Street,  NW.,  Suite  4W101.  Washington, 
DC  20220 (202) 622-0245; 
angelie.jackson@do.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Department  of  the 
Treasury,  Departmental  Offices,  Angelie 
Jackson,  Office  of  Procurement,  1500 
Pennsylvania  Avenue,  NW.,  c/o  1510  G 
Street,  NW.,  Suite  4W101.  Washington, 
DC  20220  (202)  622-0245; 
angeIie.jackson@do.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulation  on  Agency  Protests. 

OKfB  Number:  1505-0107. 

Abstract:  This  notice  provides  a 
request  to  continue  including  the 
designated  OMB  Control  Number  on 
information  requested  from  contractors. 
The  information  is  requested  from 
contractors  so  that  the  Government  will 
be  able  to  evaluate  protests  effectively 
and  provide  prompt  resolution  of  issues 
in  dispute  when  contractors  file  agency 
level  protests. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
CTirrently  approved  collection. 

Affected  Public:  Businesses  and 
individuals  seeking  and  who  are 
currently  contracting  with  the 
Department  of  the  Treasury. 


Estimated  Number  of  Respondents: 
17. 

Estimated  Total  Annual  Burden 
Hours:  34. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  23,  2001. 
Angelie  Jaclcson, 

Procurement  Analyst. 

[FR  Doc.  01-27268  Filed  11-5-01;  8:45  am] 

BNXING  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Ciurently,  the  Departmental  Offices, 
Office  of  Procurement  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  OMB  Control 
Number  1505-0080,  Post-Contract 
Award  Information. 
DATES:  Written  comments  should  be 
received  on  or  before  January  7,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Department  of  the  Treasury, 
Departmental  Offices,  Angelie  Jackson, 
Office  of  Procurement,  1500 
Peimsylvania  Avenue,  NW.,  c/o  1310  G 
Street,  NW..  Suite  4W101,  Washington, 


DC  20220  (202)  622-0245; 
angelie.jackson@do.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  Department  of  the 
Treasury,  Departmental  Offices,  Angelie 
Jackson,  Office  of  Procurement,  1500 
Pennsylvania  Avenue,  NW.,  c/o  1310  G 
Street.  MW.,  Suite  4W101,  Washington. 
DC  20220 (202) 622-0245; 
angelie.jackson@do.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Post-Contract  Award 
Information. 

OMB  Number:  1505-0080. 

Abstract:  This  notice  provides  a 
request  to  continue  including  the 
designated  OMB  Control  Number  on 
information  requested  from  contractors. 
The  information  requested  is  specific  to 
each  contract,  and  is  required  for 
Treasury  to  evaluate  properly  the 
progress  made  and/or  management 
controls  used  by  contractors  providing 
supplies  or  services  to  the  Govenmient 
and  to  determine  contractors' 
compliance  with  the  contracts,  in  order 
to  protect  the  Government's  interest. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  and 
individuals  contracting  with  the 
Department  of  the  Treasury. 

Estimated  Number  of  Respondents: 
5,023. 

Estimated  Time  Per  Respondent:  14 
hours,  46  minutes. 

Estimated  Total  Annual  Burden 
Hours:  70,493. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarlzed  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  autoihated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  October  23,  2001. 
Angelie  Jaclcson, 
Procurement  Analyst. 

(FR  Doc.  01-27266  Filed  11-5-01:  8:45  am] 
BILUNG  CO0€  4S10-ai-« 

DEPARTIMENT  OF  THE  TREASURY 

Departmental  Offices;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Ciurently,  the  Departmental  Offices. 
Office  of  Procurement  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  OMB  Control 
Number  1505-0081,  Solicitation  of 
Proposal  Information  for  Award  of 
Public  Contracts. 

DATES:  Written  comments  should  be 
received  on  or  before  January  7,  2002  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Department  of  the  Treasury, 
Departmental  Offices,  Angelie  Jackson, 
Office  of  Procurement,  1500 
Peimsylvania  Avenue,  NW.,  c/o  1310  G 
Street.  NW.,  Suite  4W101,  Washington. 
DC  20220 (202) 622-0245; 
angelie. jackson@do.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  Department  of  the 
Treasury,  Departmental  Offices,  Angelie 
Jackson,  Office  of  Procurement,  1500 
Pennsylvania  Avenue,  NW.,  c/o  1310  G 
Street,  NW.,  Suite  4W101,  Washington, 


DC  20220 (202) 622-0245; 
angelie.jackson@do.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Solicitation  of  Proposal 
Information  for  Award  of  Public 
Contracts. 

OMB  Number:  1505-0081. 

Abstract:  This  notice  provides  a 
request  to  continue  including  the 
designated  OMB  Control  Number  on 
information  requested  from  prospective 
contractors.  The  information  requested 
is  specific  to  each  acquisition 
solicitation,  and  is  required  for  Treasury 
to  evaluate  properly  the  capabilities  and 
experiences  of  potential  contractors  who 
desire  to  provide  the  supplies  and/or 
services  to  be  acquired.  Evaluation  will 
be  used  to  determine  which  proposals 
most  benefit  the  Government. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  and 
individuals  seeking  contracting 
opportimities  with  the  Department  of 
the  Treasury. 

Estimated  Number  of  Respondents: 
26,338. 

Estimated  Time  Per  Respondent:  31 
hours,  2  minutes. 

Estimated  Total  Annual  Burden 
Hours;  176.561. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 


minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation.' 
maintenance,  and  purchase  of  services 
to  provide.information. 

Dated:  October  23.  2001. 
Angelie  Jackson, 
Procurement  Analyst. 
[FR  Doc.  01-27267  Filed  11-5-01;  8:45  ami 

BIlllNG  CODE  4«10-31-« 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting 

agency:  United  States  Institute  of  Peace. 
DATEAtime:  Thursday.  November  15. 
2001,  9:30  a.m-5:30  p.m. 
LOCATION:  1200  17th  Street.  NW..  Suite 
200 — Conference  Room,  Washington, 
DC  20036. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subseciton  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsectioii 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 
agenda:  November  2001  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Hundred  First  Meeting  (September  20. 
2001)  of  the  Board  of  Directors; 
Chairman's  Report:  President's  Report; 
Committee  Reports:  Other  General 
Issues. 

CONTACT:  Dr.  Sheryl  Brown,  Director. 
Office  of  Communications.  Telephone: 
(202)457-1700. 

Dated:  October  30.  2001. 
Cliarles  E.  Nelson, 

Vice  President  for  Management  and  Finance. 

United  States  Institute  of  Peace. 

[FR  Doc.  01-27929  Filed  11-2-01:  11:36 

a.m.) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  6, 
2001 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Horses  from  Iceland; 
exemption  from  dourine, 
glanders,  equine 
piroplasmosis,  and  equine 
infectious  anemia  testing 
during  quarantine  period; 
published  11-6-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Maryland;  published  9-7-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
change — 

Ivy  Animal  Health,  Inc.; 
published  11-6-01 
Animal  drugs,feeds,and  related 
projects 

Sponsor  name  and  address 
changes — 

Marsam  Pharmaceuticals, 
LLC;  published  11-6-01 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  and  Indian  oil  and 
gas  resources; 
protection  against 
drainage  by  operations 
on  nearby  lands  that 
would  result  in  lower 
royalties;  published  8-7- 
01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Gulfstream;  published  10-22- 
01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dates  (domestic)  produced  or 

paclced  in — 

California;  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25782] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Livestocl(  and  poultry  disease 
control: 

Brucellosis  in  sheep,  goats, 
and  horses;  indemnity 
payments;  comments  due 
by  11-13-01;  published  9- 
13-01  [FR  01-22981] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Retained  water  In  raw  meat 

and  poultry  products; 

poultry  chilling 

requirements;  comments 

due  by  11-16-01; 

published  10-17-01  [FR 

01-26168] 
Meat,  poultry,  and  egg 
products  inspection  services; 
fee  increases;  comments 
due  by  11-15-01;  published 
10-16-01  [FR  01-25923] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements;  comments 
due  by  11-16-01; 
published  10-2-01  [FR  01- 
24521] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comnr)ents  due  by  11- 
15-01;  published  10-1- 
01  [FR  01-24518] 
King  and  Tanner  crab 
fisheries;  comments  due 
by  11-16-01;  published 
9-20-01  [FR  01-23470] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  11- 


14-01;  published  10-30- 
01  [FR  01-27274] 
Marine  mammals: 
Incidental  taking — 
Washington  Fish  and 
Wildlife  Department; 
upper  Columbia  River 
and  tributaries; 
salmonids;  comments 
due  by  11-15-01; 
published  10-16-01  [FR 
01-25980] 

DEFENSE  DEPARTMENT  ' 

Acquisition  regulations: 
Balance  of  Payments 
Program;  comments  due 
by  11-13-01;  published  9- 
11-01  [FR  01-22429] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Caribbean  Basin  country 

end  products;  comments 

due  by  11-13-01; 

published  9-11-01  [FR  01- 

22425] 

Correction;  comments  due 
by  11-13-01;  published 
10-3-01  [FR  01-22425] 
Indian  organizations  and 

Indian-owned  economk; 

enterpnses:  utilization; 

comments  due  by  11-13- 

01;  published  9-11-01  [FR 

01-22424] 

Correction;  comments  due 
by  11-13-01;  published 
10-3-01  [FR  CI -22424] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Local  8(a)  contractors 

preference;  base  closure 

or  realignment;  comments 

due  by  11-13-01; 

published  9-11-01  [FR  01- 

22426] 
Ocean  transportation  by 

U.S. -flag  vessels; 

comments  due  by  11-13- 

01;  published  9-11-01  [FR 

01-22427] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Pilot  Mentor-Protege 
Program;  comments  due 
by  11-13-01;  published  9- 
11-01  [FR  01-22423] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
SulxxKitract  commerciality 
determinations;  comments 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22428] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
District  of  Columt>ia; 
comments  due  by  Il- 


ls^ 1:  published  10-16- 
01  [FR  01-26096) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
District  of  Columbia: 
comments  due  by  11- 
15-01;  puljlished  10-16- 
01  [FR  01-26097] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Hawaii:  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25897] 
Texas;  comments  due  by 
11-13-01;  published  10- 
11-01  [FR  01-25592] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

Missouri;  comments  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25583] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Missouri;  comments  due  t>y 
11-13-01;  published  10- 
12-01  [FR  01-25584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

VenDont;  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25963] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25964] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  and 

promulgation,  vanous 

States: 

Missouri;  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25726] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
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promulgation;  various 

States: 

Missouri:  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25727] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  York;  comments  due 
by  11-15-01;  published 
10-16-01  (FR  01-25960] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  York  and  New  Jersey; 
comments  due  by  11-15- 
01;  published  10-16-01 
[FR  01-25961] 
Clean  Air  Act: 
State  operating  permits 
programs — 

Oklahoma;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25740] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  11-13-01;  published 
9-13-01  [FR  01-22742] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

Texas;  comments  due  by 
11-13-01;  published  9-24- 
01  [FR  01-23710] 
Radio  statior^;  table  of 

assignments: 

California;  comments  due  by' 
11-13-01;  published  10-9- 
01  [FR  01-25114]  I 

Colorado  and  Missouri;         { 
comments  due  by  11-13- 
01;  published  10-4-01  [FRi 
01-24863] 

Texas;  comments  due  by 
11-13-01;  published  10-9- 
01  [FR  01-25115]    - 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devKes: 
Ear,  nose,  and  throat 
devk»s — 

Endolymphatic  shunt  tube 
with  valve; 
redassifk:atk)n  from 


class  III  to  dass  II; 
comments  due  tjy  11- 
13-01;  published  8-15- 
01  [FR  01-20571] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introductwn: 
Non-profit  organization 
participation  in  certain 
FHA  single  family 
activities;  placement  and 
removal  procedures; 
comments  due  by  11-16- 
01;  published  9-17-01  [FR 
01-23049] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Practice  and  procedure: 
Federal  National  Mortgage 
Association  and  Federal 
l-kXTie  Loan  Mortgage 
Corporation — 

Corporate  governance; 
comments  due  by  11- 
13-01;  published  9-12- 
01  [FR  01-22925] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  birds;  revised  list; 
comments  due  by  11-13-01; 
published  10-12-01  [FR  01- 
25525] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Wyoming;  comments  due  by 
11-13-01;  published  10- 
11-01  [FR  01-25542] 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Red  phosphorous,  white 
phosphorus,  and 
hypophosphorous  ackl 
and  its  salts;  comments 
due  by  11-16-01; 
published  10-17-01  [FR 
01-26013] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 

Micrographic  records 
management;  comments 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22669] 
NUCLEAR  REGULATORY 
COMMISSION 
Nuclear  power  plants;  earty 
site  permits,  standard 


design  certifications,  and 

comtMned  licenses: 

Draft  rule  wording; 
comments  due  by  11-13- 
01;  published  9-27-01  [FR 
01-24177] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25890] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25891] 

POSTAL  SERVICE 

International  Mail  Manual: 
Postal  rates;  changes; 
comments  due  by  11-15- 
01;  published  10-16-01 
[FR  01-25987] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Maine;  comments  due  by 

11-13-01;  published  9-11- 

01  [FR  01-22777] 
New  York;  comments  due 

by  11-13-01;  published  9- 

13-01  [FR  01-22988] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilizatwn 
Act;  air  carriers 
compensatk}n  procedures; 
comments  due  by  11-13- 
01;  published  10-29-01 
[FR  01-27177] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifKation  and 

operations: 

Fractk>nal  aircraft  ownership 
progfams  and  on-demand 
operations;  comments  due 
by  11-16-01;  published 
10-18^1  [FR  01-26226] 
Airworthiriess  directives: 

Airbus;  comments  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25619] 

BAE  Systems  (Operatkins) 
Ltd.;  comments  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25620] 


Bell;  comments  due  by  11- 
13-01;  published  9-13-01 
[FR  01-22947] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
11-13-01;  published  9-13- 
01  [FR  01-22671] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Empresa  Brasileira  de 
Aeronautk:a  S.A. 
(EMBRAER);  comments 
due  by  11-13-01; 
published  10-12-01  [FR 
01-25395] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
11-13-01;  published  9-14- 
01  [FR  01-22946] 

McDonnell  Douglas; 
comments  due  by  11-13- 
01;  published  9-14-01  [FR 
01-22996] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Univair  Aircraft  Corp.;    . 
comments  due  by  11-16- 
01;  published  10-4-01  [FR 
01-24782] 

TRANSPORTATION 
DEPARTMENT  ^ 

Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Boeing  Model  777  series 
airplarss;  comments 
due  by  11-13-01; 
published  10-12-01  [FR 
01-25753] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  11-13-01;  published 
10-12-01  [FR  01-25755] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
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Shipping  papers; 
retention;  comments 
due  by  11-13-01; 
published  9-12-01  [FR 
01-228511 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 


www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.J.  Res.  7(VP.L.  107-68 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2002,  and  for  other 
purposes.  (Oct.  31.  2001;  115 
Stat.  406) 

Last  List  October  31,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mall 
notification  service  of  newly 
enacted  public  laws.  To 


subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBUKWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
availatMe  through  this  service. 
PENS  cannot  respond  to 
speafic  inquines  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  die  shown  date. 


:  AEa    SMITH21 

2J 

DEC97  R  1 

'  JOHN    SMITH 

:  212    MAIN    SI 

"REET 

:  FORESTVILLE 

MD    20704 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRDO  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 
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To  be  sure  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  (rf  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
ex:  20402-9373. 

To  inqoire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Cttargm  your  order.  '^ 
It'a  Eaayl 

□  VITC  w.      ^ r^     fc.li™  To  fax  your  orders  (202)512-2250 

I  ILiJ,  enter  my  subscnption(s)  as  follows:  ^^  _.      /*«^^ «-»  lona 

Ptaooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Secbons  Affected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  <fai7y  oniy  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 
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Purchase  order  numbe 
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Please  Choose  Method  of  Payment: 
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0  VISA      D  MasterCard  Account 
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your  order! 
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(Credit  card  expiration  dale) 
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Counselors  Board,  56331 
Meetings: 
Healthcare  Infection  Control  Practices  Advisory 
Committee,  56331 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  56331- 
56332 

Coast  Guard 

RULES 

Drawbridge  operations: 

Louisiana,  56207-56208 
Ports  and  waterways  safety: 

Mystic  River.  CT;  safety  zone,  56214-56216 

Narrow  Cape,  Kodiak  Island,  AK;  safety  zone.  56216- 

56218  ^ 
Port  Valdez,  AK;  security  zone,  56210-56212 
Prince  William  Sound  Captain  of  the  Port  Zone,  AK; 

security  zone,  56208-56210 
Trans-Alaska  Pipeline  Valdez  Terminal,  AK;  security 
zone,  56212-56214 

Commerce  Department 

See  Export  Administration  Bureau 
See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  56270-56271 


Commission  on  the  Future  of  the  United  States 
Aerospace  Industry 

NOTICES 

Meetings,  56278-56279 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Philippines,  56279 

Thailand.  56279-56280 

Defense  Department 

See  Navy  Department 
NOTICES 

Arms  sales  notification;  transmittal  letter,  etc..  56280-56288 
Meetings: 
Capabilities  for  Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction  Advisory 
Panel.  56288 
Science  Board.  56288-56289 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Rehabilitation  Short-Term  Training  Program.  56421- 
56424 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Workforce  Investment  Act — 
Disability  Employment  Program,  56347-56358 

Energy  Department 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Fusion  Energy  Sciences  Advisory  Committee.  56289 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Femald  Site.  OH.  56289 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  56289-56291 

Energy  Irrformation  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  56292 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  56218-56220.  56223-56225 
Maryland,  56220-56223 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Chlorothalonil,  56233-56245 
Imidacloprid,  56225-56233 


IV 
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NOTICES 

Pesticide,  food,  and  feed  additive  petitions: 

Aventis  CropScience,  56298-56305 

Huntsman  Corp.,  56305-56307 
Pesticide  registration,  cancellation,  etc.: 

Bedoukian  Research,  Inc..  56297-56298 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Former  Diller  Battery  Site,  lA,  56307-56308 

Meramec  Drum  Site.  MO,  56308-56309 

Westmoor  Drive  Site.  IN,  56308 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

PROPOSED  RULES 

Export  administration  regulations: 
Foreign  policy-based  export  controls;  effects  on  exporters 
and  general  public,  56260-56261 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56269-56270 

Federal  Accounting  Standards  Advisory  Board 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Obligations  and  net  cost  of  operations;  reconciliation 
requirements  change,  56309 

Federal  Aviation  Administration 

RULES  I 

Airworthiness  directives: 

Pilatus  Aircraft  Ltd.,  56202-56204 
Raytheon. 56199-56202   i 
Airworthiness  standards:     i 
Special  conditions —        I 
Boeing  747-200/-300  series  airplanes,  56197-56199 
Gulfstreaim  Aerospace  Model  G-1159B  airplanes, 
56195-56197 
IFR  altitudes.  56204-56207 
PROPOSED  RULES 
Airspace: 
Anchorage  Terminal  Area,  AK;  air  traffic  control  airspace 
and  procedures;  revisions;  meeting,  56259-56260 
Airworthiness  directives: 

Pilatus  Britten-Norman  Ltd.,  56248-56250 
Class  B  airspace,  56251-56256 
Class  E  airspace,  56257-56259 
Jet  routes,  56250-56251 
NOTICES 
Aviation  Rulemaking  Advisory  Committee;  task 

assignments,  56366-56368 
Environmental  statements;  notice  of  intent: 
Chicago  O'Hare  International  Airport,  IL;  World  Gateway 
Program  and  other  capital  improvement  projects, 
56370-56371 
Ft.  Lauderdale-Hollywood  International  Airport,  FL, 

56368-56369 
Gary/Chicago  Airport,  IN.  56369-56370 
Panama  City-Bay  Coimty  International  Airport,  FL,  56371 
Passenger  facility  charges;  applications,  etc.: 
Lynchburg  Regional  Airport,  VA,  56371-56372 
Mobile  Regional  Airport,  AL,  56372-56373 
Sheridan  County,  WY,  et  al.,  56373-56374 


Reports  and  guidance  docimients;  availability,  etc.: 
Turbine  powered,  normal,  utility,  acrobatic,  and 
commuter  category  airplanes — 
Induction  system  icing  protection;  policy  statement, 
56374-56378 

Federal  Election  Commission 

PROPOSED  RULES 

Allocations  of  candidate  and  committee  activities: 
Party  committee  transfers  of  nonfederal  funds  for 
allocable  expenses  payment;  policy  statement, 
56247-56248 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Pacific  Gas  &  Electric  Co.,  et  al.,  56294-56297 

Environmental  statements;  availability,  etc.: 
Allegheny  No.  6  Hydro  Partners,  56297 

Applications,  hearings,  determinations,  etc.: 
Black  Marlin  Pipeline  Co.  et  al.,  56292 
Coliunbia  Gas  Transmission  Corp.,  56293 
Orion  Power  Holdings,  Inc.,  et  al,  56293-56294 
Reliant  Energy  Aurora,  LP,  et  al.,  56294 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  56309 
Ocean  transportation  intermediary  licenses: 
American  Shipping  Line,  56309 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  56309-56310 
Federal  Reserve  Bank  services: 

Priced  services  and  electronic  connections;  fee  schedules 
and  private  sector  adjustment  factor,  56310-56329 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Airgas,  Inc.,  56329-56330 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Acuity  Mutual  Insurance  Co.;  termination,  56379 
Indemnity  Insurance  Co.  of  North  America;  termination, 

56379 
Pacific  Employers  Insurance  Co.;  termination,  56380 
Treasury  book-entry  securities  held  on  National  Book  Entry 
System,  transfer;  fee  schedule,  56380-56381 

Fisft  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Showy  stickseed,  56265-56266 
Migratory  bird  hunting: 

Light  goose  populations;  harvest  management 
Correction,  56266 
NOTICES 

Marine  mammal  permit  applications,  56334-56335 
Wild  Bird  Conservation  Act  of  1992: 

Approval  applications — 
Rossell,  Stuart  E.,  56335 
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Food  and  Drug  Administration 

NOTICES 

Harmonisation  International  Conference;  guidelines 
availability: 
New  drug  substances  and  products;  QlA  stability  testing, 
56332-56333  p 

Foreign  Claims  Settlement  Commission 

RULES 

Organization,  functions,  and  authority  delegations 
Correction,  56383 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois 
North  American  Lighting,  Inc.;  automotive  lighting 
products  manufactiuing  facilities,  56271-56272 
New  Jersey 
Movado  Group,  Inc.;  watch  and  consumer  goods 
warehousing/distribution/repair  facility,  56272 

Forest  Service 

NOTICES 

Meetings: 
Siskiyou  Coimty  Resource  Advisory  Committee,  56270 
Southwest  Washington  Provincial  Advisory  Committee, 
56270 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration  * 

See  Health  Resources  and  Services  Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56330-56331 

Health  Resources  and  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Professions  Bureau,  56333-56334 

Housing  and  Urt>an  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Title  I  Property  Improvement  and  Manufactured  Home 
Loan  Insurance  programs  and  Title  I  lender/Title  II 
mortgagee  approval  requirements,  56409-56420 
NOTICES 

Regulatory  waiver  requests;  quarterly  listing,  56397-56408 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  56334 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  56334 

Interruil  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Consolidated  return  regulations — 
Intercompany  transactions;  timing  rules,  56262-56263 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56381-56382 

International  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  plate  in  coils  from — 

Belgium,  56272-56274 
Steel  concrete  reinforcing  bars  from — 
Turkey,  56274-56276 
Countervailing  duties: 
Cotton  shop  towels  from — 

Pakistan,  56276-56277 
In-shell  pistachios  from — 
Iran,  56277  -— -<» 

Justice  Department 

See  Foreign  Claims  Settlement  Commission 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conmient  request,  56346- 
56347 

Labor  Department 

See  Employment  and  Training  Administration 

l^nd  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Idaho,  56335-56336 
Coal  leases,  exploration  licenses,  etc.: 

Utah,  56336 

Wyoming,  56336 
Environmental  statements;  notice  of  intent: 

Lincoln  County,  NV;  Toquop  Energy  Project,  56337 
Meetings: 

Resource  Advisory  Councils — 
Front  Range,  56338 
Lower  Snake  River  District,  56338 
Northwest  Colorado  and  Southwest  Colorado,  56337- 

56338 
Upper  Snake  River  District,  56338 
Natural  resource  damage  assessments,  etc.: 

M/V  New  Carissa  oil  spill,  Coos  Bay,  OR;  restoration 
planning.  56339-56340 
Opening  of  public  lands: 

Montana.  56340-56341 
Protraction  diagram  plat  filings: 

Montana,  56341-56342 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  56342-56343 
Resource  management  plans,  etc.: 

Price  Field  Office,  UT,  56343-56344 
Survey  plat  filings: 

Wisconsin,  56344 

Wyoming,  56345 
Withdrawal  and  reservation  of  lands: 

Utah,  56345 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  56361-56363 


^ 
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National  Aeronautics  and  Space  Administration 

NOTICES  I 

Meetings:  I 

Advisory  Council 
Biological  and  Physical  Research  Advisory  Committee, 
56358 

National  Archives  and  Records  Administration 

NOTICES  I 

Meetings: 
Presidential  Libraries  Advisory  Committee,  56358 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

State-issued  driver's  license  and  comparable  identification 
documents;  vrithdrawn,  56261-56262 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Intent  to  evaluate  performance,  56277-56278 
Meetings: 
National  Sea  Grant  Review  Panel;  correction,  56278 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  56358 

Navy  Department 

RULES  I 

Navigation,  COLREGS  compliance  exemptions: 
USS  IWO  JIMA;  correction,  56383 

Nuclear  Regulatory  Commission  ^ 

NOTICES 

Environmental  statements;  availability,  etc.: 
Waste  Control  Specialists.  LLC,  56358-56361 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 


Public  Delit  Bureau 

See  Fiscal  Service 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  [)Tug  Administration 

See  Health  Resources  and  Services  Administration 

Reclamation  Bureau  j  ^ 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Arizona  Project,  AZ  ;  Reach  11  Recreation  Area, 
56345-56346 

Rural  Business-Cooperative  Service 

NOTKES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56269-56270 

Rural  Housing  Service        , 

NOTICES  ! 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56269-56270 


Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  56269-56270 

Securities  and  Exchange  Commission 

RULES 

Federal  claims  collection: 
Administrative  offset.  Federal  salary  offset,  and  tax 
refund  offset,  etc. 
Correction,  56383 
NOTICES 

Investment  Advisers  Act  of  1940: 
Exemption  applications — 
Sterling  Johnston  Capital  Management,  L.P.,  et  al., 
56363-56365 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  56365-56366 
National  Securities  Clearing  Corp.;  correction,  56383 
New  York  Stock  Exchange,  Inc.;  correction,  56383 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Oklahoma,  56366 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio.  56263-56265 

Surface  Transportation  Board 

RULES 

Practice  and  procedure: 
Consolidated  financial  reporting  by  commonly  controlled 
railroads,  56245-56246 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Chicago,  Central  &  Pacific  Railroad  Co.,  56378 
TTX  Co.  et  al.,  56378-56379 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements  <• 

Trade  Representative,  Office  of  United  States 

NOTICES 

Trade  Policy  Staff  Committee: 
U.S.-Chile  Free  Trade  Agreement;  environmental  review, 
56366  ' 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  11 

Agriculture  Department,  Agricultural  Marketing  Service, 
56385-56396 
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Part  III 

Housing  and  Urban  Development  Department,  56397-56408 

Part  IV 

Housing  and  Urban  Development  Department,  56409-56420 

PartV 

Education  Department,  56421-56424 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


vm 


Federal  Register /Vol.  66,  No.  216 /Wednesday,  November  7,  2001  /  Contents 


56195 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


Rules  and  Regulations 


7  CFR 

1210            

.56386 

ProposMi  Ruwsi 

3 

.56247 

1210 

.56391 

11  CFR 
Prop099o  Ruws. 

106 

.56247 

14  CFR 

25  (2  documents) 

39  (2  documents) 

95  

.56195, 
56197 

.56199, 
56202 

.56204 

PropoMdRulM: 

39                    

.56248 

71  (5  documents) 

56251,56257,  56258 

15  CFR 

Proposed  Rules: 

Ch.  VII 

.56250, 
.56259 

.56260 

17  CFR 

204 

.56383 

23  CFR 

Proposed  Rules: 

1331       

.56261 

24  CFR 

201 

.56410 

202       

.56410 

26  CFR 

ProposMi  Rutes: 

1      

.56262 

30  CFR 

935 

.56263 

32  CFR 

706        

..56383 
...56207 

33  CFR 

117 

165  (5  documents) 

56210,  56212,  56214 

40  CFR 

52  (4  documents) 

56220,  56222 
180  (2  documents) 

45  CFR 

Ch.  V 

.56208, 
k 56216 

.56218, 

!,  56223 

.56225. 

56233 

...56383 

49  CFR 

1201       

...56245 

50  CFR 
Proposed  Rtiiss: 

17 

...5626S 

20 

...56266 

21 

...56266 

Federal  Register 

Vol.  66.  No.  216 

Wednesday,  November  7,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txx>Ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM201;  Special  Conditions  No. 
25-190-SC] 

Special  Conditions:  Gulfstream 
Aerospace  Corporation  Model  G- 
1159B;  High-intensity  Radiated  Fields 
(HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Gulfstream  Aerospace 
Corporation  Model  G-1159B  airplanes 
modified  by  ElectroSonics.  These 
modified  airplanes  will  have  a  novel  or 
unusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  a  Honeywell  Dual  Airdata 
Computer  System  that  performs  critical 
functions.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity-radiated  fields 
(HIRF).  These  special  conditions 
cantain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  24,  2001. 
Comments  must  be  received  on  or 
before  December  7.  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-llS), 
Docket  No.  NM201, 1601  Land  Avenue 


SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM201.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-llS,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  These  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM201."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  April  4,  2001,  ElectroSonics.  4391 
International  Gateway,  Columbus,  Ohio, 
applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  Gulfstream 
Aerospace  Corporation  Model"G-1159B 
airplanes.  The  Gulfstream  Aerospace 
Corporation  Model  G-1159B  is  a  small 
transport  category  airplane.  These 
airplanes  are  powered  by  two  Rolls 
Royce  Spey  RB  (163-25)  511-8  engines. 


with  a  maximum  takeoff  weight  of 
69,700  pounds.  This  airplane  operates 
with  a  2-pilot  crew  and  can  hold  up  to 
19  passengers.  The  modification 
incorporates  the  installation  of  a 
Honeywell  Dual  Airdata  Computer 
System.  The  Honeywell  Dual  Airdata 
Computer  System  is  a  replacement  for 
the  existing  Analog  Flight 
Instrumentation,  while  also  providing 
additional  functional  capability  and 
redundancy  in  the  system.  The 
avionics/electronics  and  electrical 
systems  installed  in  this  airplane  have 
the  potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  ElectroSonics  must  show  that 
the  Gulfstream  Aerospace  Corporation 
Model  G-1159B  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A12EA,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations  in 
the  certification  basis  for  the  Gulfstream 
Aerospace  Corporation  G-1 1 59B 
airplanes  include: 

•  Civil  Air  Regulations  (CAR)  4b, 
dated  December  31.  1953,  including 
Amendments  4b-l  thru  4b-14. 

•  Special  Regulation  SR450A. 

•  Special  Conditions  in  "Attachment 
A"  of  FAA  letter  to  Grumman  dated 
September  27. 1965. 

•  14  CFR  (Code  of  Federal 
Regulations)  25.1325  (  effective 
February  1,  1965). 

•  Section  25.175  (effective  March  1, 
1965),  in  lieu  of  CAR  4b.  155(b). 

•  Section  36.7(d)(3)(ii). 

•  CAR  4b.450,  cooling  systems. 

•  Part  25,  dated  February  1,  1965.  as 
amended  by  Amendments  No.  25-2 
through  25-8,  25-10.  25-12.  25-16  thru 
25-22,  25-24.  and  25-26. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(part  25.  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Gulfstream  Aerospace 
Corporation  Model  G-1159B  airplanes 
modified  by  ElectroSonics.  because  of  a 
novel  or  unusual  design  feature,  special 
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conditions  are  prescribed  under  the 
provisions  of  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  these  Gulfstream  Aerospace 
Corporation  Model  G-1159B  airplanes 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  part 
34  and  the  noise  certification 
requirements  of  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38,  and  become  part  of  the 
airplane's  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  ElectroSonics  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  featvire,  these  special  conditions 
would  also  apply  to  the  other  model 
imder  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Gulfstream 
Aerospace  Corporation  Model  G-1159B 
airplanes  modified  by  ElectroSonics 
will  incorporate  the  Honeywell  Dual 
Airdata  Computer  System  that  will 
perform  critical  functions.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  external  to  the  airplane. 
The  current  airworthiness  standards  of 
part  25  do  not  contain  adequate  or 


appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  fi-om 
HIRE.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the 
Gulfstream  Aerospace  Corporation 
Model  G-1159B  airplanes  modified  by 
ElectroSonics.  These  special  conditions 
require  that  new  avionics/electronics 
and  electrical  systems  that  perform 
critical  functions  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 


and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRE  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 


Frequency 


Field  strengtti 

(volts  per  meter) 

Peak 

Average 

50 

50 

50 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

10  kHz-100  kHz  

100  kHz-SOO  kHz  

500  kHz-2  MHz  

2  MHz-30  MHz 

30  MHz-70  MHz 

70  MHz-100  MHz  

100  MHz-200  MHz 

200  MHz-400  MiHz 

400  MHz-700  MHz 

700  MH2-1  GHz  

1  GH2-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8GHZ-12GHZ  

12  GHz-18  GHz  

18  GHz-^  GHz  4. 


The  fieW  strengths  are  expressed  In  terms  of  peak  of  the  root-mean-square  (mis)  over  the  compJete  modulation  period. 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 


Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Gulfstream 
Aerospace  Corporation  Model  G-1159B 
airplanes  modified  by  ElectroSonics. 
Should  ElectroSonics  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  included  on 


the  same  type  certificate  to  incorporate 
•  the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §  21.101(a)(1). 
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Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featujres  on 
Gulfstream  Aerospace  Corporation 
Model  G-1 1 59B  airplanes  modified  by 
ElectroSonics.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
conunents  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  conunent  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Gulfstream  Aerospace  Corporation 
Model  G-1159B  airplanes  modified  by 
ElectroSonics. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 


Issued  in  Renton,  Washington,  on  October 
24,2001. 

Kalene  C.  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
|FR  Doc.  01-27987  Filed  11-6-01:  8:45  am) 
BILUNC  COOE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM199;  Special  Conditions  No. 
25-188-SC] 

Special  Conditions:  Boeing  747-20(V- 
300  Series  Airplanes;  High-Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  747-200/-300 
series  airplanes  modified  by 
Hollingsead  International,  Inc.  These 
modified  airplanes  will  have  a  novel  or 
imusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  new  Liquid  Crystal  Flight 
Instruments  as  Attitude  Directional 
Indicators  (ADI),  the  Horizontal 
Situation  Indicators  (HSI)  and  Engine 
Display  Interface  System  (EDIS).  The 
liquid  crystal  flight  instruments  will 
utilize  electrical  and  electronic  systems 
that  perform  critical  functions.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  fitim  the  effects  of  high- 
intensity-radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  25,  2001. 
Comments  must  be  received  on  or 
before  December  24,  2001. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  {ANM-113), 
Docket  No.  IMM199,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  conunents  must  be 


marked:  Docket  No.  NM199.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-lll,  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425)227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  The 
FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Conunents  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
rules  docket  number  and  be  submitted 
in  duplicate  to  the  address  specified 
above.  The  Administrator  will  consider 
all  communications  received  on  or 
before  the  closing  date  for  comments. 
The  special  conditions  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the     -.- 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  these  special 
conditions  must  include  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  NM199."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  October  13.  1997,  Hollingsead 
International.  Inc.,  7416  Hollister 
Avenue,  Goleta,  California  93117-2538, 
applied  for  a  Supplemental  Type 
Certificate  (STC)  for  the  Boeing  Model 
747-200/-300  series  airplanes.  The 
Boeing  Model  747-200/-300  series 
airplanes  are  equipped  with  four 
CF650E2  turbofan  engines.  The  aircraft 
have  a  crew  of  three  with  additional 
seating  for  one.  consisting  of  a  jump  seat 
in  the  cockpit.  The  aircraft  are  operated 
by  KLM  Royal  Dutch  airlines  in 
"freighter."  "combi."  and  "full 
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passenger"  configurations.  The  Boeing 
747-200/-300  airplanes  will  incorporate 
Smiths  Industries  5-ATI  liquid  crystal 
flight  instruments.  The  modified 
airplanes  are  scheduled  for  certification 
in  November  2001. 

The  functions  of  the  liquid  crystal 
flight  instnunents  can  be  susceptible  to 
disruption  of  both  command  and 
response  signals  as  a  result  of  electrical 
and  magnetic  interference  caused  by 
HIRF  external  to  the  airplane.  This 
disruption  of  signals  could  result  in  loss 
of  critical  flight  displays  and 
annunciations,  or  could  present 
misleading  information  to  the  pilot. 

T3rpe  Certification  Basis  "^ 

Under  the  provisions  of  14  CFR 
21.101,  HoUingsead  International,  Inc, 
must  show  that  the  Boeing  747-200/- 
300  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A20WE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
included  in  the  certification  basis  for 
the  Boeing  Model  747-200/-300  series 
airplanes  include  14  CFR  part  25,  as 
amended  by  Amendment  25-1  through 
Amendment  25-91. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  Model  747- 
200/300  series  airplanes  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  747-200/ 
-300  series  airplanes  must  comply  with 
the  fuel  vent  and  exhaust  emission 


requirement  of  14  CFR  part  34  and  the 
noise  certification  requirement  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the 
airplane's  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  features, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Boeing  Model  747-200/-300 
series  airplanes  will  incorporate  the 
Smiths  Industries  5-ATI  liquid  crystal 
flight  instnunents  as  ADI,  HSI  and  EDIS, 
which  perform  critical  functions.  The 
liquid  crystal  flight  instruments  contain 
electronic  equipment  for  which  the 
current  airworthiness  standards  (14  CFR 
part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  that 
address  protecting  this  equipment  from 
the  adverse  effects  of  HIRF.  These 
instruments  may  be  vulnerable  to  HIRF 
external  to  the  airplane.  Accordingly, 
these  instnunents  are  considered  to  be 
a  novel  or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
conunand  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensiue  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 


conditions  are  needed  for  the  Boeing 
Model  747-200/-300  airplanes  modified 
to  include  the  Smiths  Industries  5-ATI 
liquid  crystal  flight  instruments  as  ADI, 
HSI  and  EDIS.  These  special  conditions 
will  require  that  these  instruments, 
which  perform  critical  functions,  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  commiuiications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airfr-ame  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertiues  is  imdefined.  Based 
on  siuveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  frtim  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
fi^quency  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  Table  are  to  be  demonstrated. 


• 

Frequency 

Field  strength 
(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz    

50 

50 

50 

100 

50 

50 

100 

10b 

4           700 

700 

2000 

3000 

3000 

.50 

IOOkHz-500  kHz  i 

50 

500kH2-2  MHz  i 

•SO 

2  MHz-30  MHz „ 

100 

30MHz-70MHz i 

50 

70  MHz-100  MHz i 

.SO 

100  MH2-200  MHz 

100 

200MHZ-400  MHz 

100 

400  MHz-700  MHz 

,S0 

700  MHz-1  GHz  i 

100 

1  GHZ-2GHZ  1 

POO 

2  GHz-4  GHz    i .                         

200 

4GHZ-6GHZ  1 

200 
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Frequency 

FieW  strength 
(voKs  per  meter) 

Peak 

Average 

6GHz-8GHz  

1000 
3000 

2000 
600 

200 

8GHZ-12  GHz        

300 

12  GHz-18  GHz     

200 

18GHz-40GHz    '. 

200 

The  field  strengths  are  expressed  in  tenns  of  peak  of  ttie  root-mean-square  (nns)  over  ttte  complete  modulatkm  period. 


The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  747-200/-300  series  airplanes 
modified  by  HoUingsead  International, 
Inc.  to  include  the  Smiths  Industries  5- 
ATI  liquid  crystal  flight  instruments,  as 
ADI,  HSI  and  EDIS.  Should  HoUingsead 
International  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  Type 
Certificate  No.  A20WE  to  incorporate 
the  same  novel  or  unusual  design 
featiues,  these  special  conditions  would 
apply  to  that  model  as  well  imder  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiues  on  the 
Boeing  Model  747-200/-300  series 
airplanes  modified  by  HoUingsead 
International,  Inc.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  Because  a  delay 
would  significantly  afi'ect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviatioti  safety,  Reporting 
and  recordkeeping  requirements. 


The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 

44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Boeing  Model  747-200/-300  series 
airplanes  modified  by  HoUingsead 
International,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabUity  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  October 
25.2001. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FKDoc.  01-27986  Filed  11-6-01;  8:45  am) 
BIUJNG  CODE  491»-13-P 


DEPARTMEm'  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-04-AD;  Anwndmmit 
39-12495;  AD  2001-22-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  1900, 
1900C  (C-12J),  and  1900D  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACnON:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  95-02-18. 
which  applies  to  certain  Raytheon 
Aircraft  Company  (Raytheon)  Beech 
Models  1900,  1900C  (C-12)).  and  1900D 
airplanes.  AD  95-02-18  requires  you  to 
repetitively  inspect  the  engine  truss 
assemblies  for  cracks,  repair  or  replace 
any  cracked  engine  truss  assembly,  and 
install  reinforcement  doublcrs.  This  AD 
requires  engine  truss  assembly 
replacement,  periodic  inspections  and 
replacements,  and  the  eventual 
incorporation  of  a  cowling  support 
installation  kit  as  terminating  action. 
The  repetitive  inspections  of  AD  95-02- 
18  will  be  retained  until  mandatory 
engine  truss  assembly  replacement.  This 
AD  is  the  result  of  continued  reports  of 
fatigue  cracks  found  on  engine  trusses 
on  airplanes  in  compUance  with  AD  95- 
02-18.  The  actions  specified  by  this  AD 
are  intended  to  detect  and  correct 
cracked  engine  truss  assemblies,  which 
could  result  in  failure  of  the  engine 
truss  assembly  and  consequent  loss  of 
airplane  control. 

DATES:  This  AD  becomes  effective  on 
December  17,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  17,  2001. 

ADDRESSES:  You  may  obtain  the  service  , 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201^085; 
telephone:  (800)  625-7043  or  (316)  676- 
4556.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-CE-04-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Ostrodka,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209:  telephone:  (316)  946-4129; 
facsimile:  (316)  946-4407. 
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SUPPLEMENTARY  INFORMATKNi: 
Discussion 

Has  FAA  taken  any  action  on  the 
engine  truss  assemblies  of  Raytheon 
Beech  Models  1900.  1900C  (C-12J),  and 
1900D  airplanes  to  this  point? 
Continued  problems  with  fatigue 
cracking  of  the  engine  truss  assemblies 
on  Ray^eon  Beech  Models  1900, 1900C 
(C-12J),  and  1900D  airplanes  caused 
FAA  to  issue  AD  95-02-18, 
Amendment  39-9136  (60  FR  6652, 
February-  3. 1995).  This  AD  currently 
requires  the  following:  | 

— Repetitive  inspections  of  this  engine 

truss  assemblies  for  cracks; 
— Repair  or  replacement  of  any  cracked 

engine  truss  assembly;  and 
— Installation  of  reinforcement  doublers. 

What  has  happened  since  AD  95-02- 
18  to  initiate  this  action?  The  FAA 
continues  to  receive  reports  of  engine 
truss  fatigue  cracks  on  Raytheon  Beech 
Models  1900, 1900C  (C-12J),  and  1900D 
airplanes.  The  reports  reference 
airplanes  that  are  in  compliance  with 
AD  95-02-18. 

The  fatigue  cracks  are  developing  as 
a  result  of  operational  stresses  in  joints, 


welded  bracketry,  and  linoil  holes 
sealed  by  drive  screws. 

Has  FAA  taken  any  action  to  this 
point?  The  FAA  issued  a  proposal  to 
amend  part  39  of  the  Federal  Aviation 
Regidations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Raytheon  Beech  Models  1900,  1900C 
(C-12J),  and  1900D  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  11.  2001  (66 
FR  36215).  The  NPRM  proposed  to 
supersede  AD  95-02-18.  The  NPRM 
also  proposed  to  require  engine  truss 
assembly  replacement,  periodic 
inspections  and  replacements,  and  the 
eventual  incorporation  of  a  cowling 
support  installation  kit  as  terminating 
action.  The  repetitive  inspections  of  AD 
95-02-18  would  be  retained  until 
mandatory  engine  truss  assembly 
replacement. 

Was  the  public  invited  to  comment? 
The  FAA  encoiuaged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
QUI  determination  of  the  cost  to  the 
public. 


FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
236  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  following 
actions: 


Engine  truss  replacement 


Drive  screw  inspection  and 
replacement 


Cowling  support  kit 
installation 


Placard  Installation 


Numtwr  of  airplanes  af- 
fected. 

Cost  per  airplarw: 
Worfchours  ■•■  parts  costs. 


Fleet  cost:  Cost  per  air- 
plane X  number  of  air- 
planes. 


12 


34  worktwurs  x  $60  per 
Wur  +  $6,000  (average) 
for  parts  =  $8,040  per 
airplane. 

$8,040  X  12  airplanes  = 
$96,480. 


236  

4  workhours  x  $60  per 
hour  +  $12  for  parts  = 
$252  per  airplane. 

$252  X  236  airplanes  = 
$59,472 


210 


6  workhours  x  $60  per 
hour  +  $35  for  parts  = 
$395  per  airpalne. 

$395  X  210  airplanes  = 
$82,950. 


234 

1  workhour  x  $60  per  hour 
■*■  $5  for  parts  =  $65  per 
airplane. 

$65  x  234  airplanes  = 
$15,210. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
S39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  AD  95- 
02-18,  Amendment  39-9136  (60  FR 
6652,  February  3, 1995),  and  by  adding 
a  new  AD  to  read  as  follows: 

2001-22-16  Raytheon  Aircraft  Company 
(Beech  Aircraft  Corporation  fonneriy 
held  Type  Certificate  (TC)  No.  A-24CE): 

Amendment  39-12495;  Docket  No. 

2001-CE-04-AD;  Supersedes  AD  95-02- 

18,  Amendmem  39-9136. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 
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Model 

Serial  No. 

Beech  Model  1900 - 

UA-2  and  UA-3. 

Beech  Model  1900C  .'. 

UB-1  through  UB-74  and  UC-1  through  UC-174. 
UD-1  through  UD-6. 
UE-1  through  UE-302. 

Beech  Model  1900C  (C-12J) 

Beech  Model  1900D 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  detect  and  correct  cracked  engine  truss 
assemblies,  which  could  result  in  failure  of 
the  engine  truss  assembly  and  consequent 
loss  of  airplane  control.  - 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  if  you  do  not  have  a  part  number  (P/N) 
129-910047-1  129-910047-13,  or  129- 
910047-17  engine  truss  assembly  (or  FAA- 
approved  equivalent  P/N),  installed,  accom- 
plish the  following: 

(i)  Inspect  the  engine  truss  assemt>ly  for  cracks 
and  replace  any  cracked  truss  with  a  P/N 
truss  specified  in  paragraph  (d)(1)(ii)  of  this 
AD;  and 

(ii)  Replace  the  engine  tmss  assembly  with  a  P/ 
N  129-910047-1,  129-910047-13,  or  129- 
910047-17  assembly  (or  FAA-approved 
equivalent  P/N) 

(2)  For  airplanes  equipped  with  a  P/N  129- 
910047-1  or  129-910047-13  engine  tmss 
assemt>iy  (or  FAA-approved  equivalent  P/N), 
inspect  for  linoil  hole  mislocation  and  cracks 
in  Area  A  as  depicted  In  the  referenced  serv- 
ice information  and  replace  the  engine  truss 
assembly  if  any  mislocated  hole  or  crack  is 
found  during  any  inspection 


(3)  For  airplanes  equipped  with  a  P/N  129- 
910047-1  or  129-910047-13  engine  truss 
assembly  (or  FAA-approved  equivalent  P/N), 
accomplish  the  following: 

(i)  Inspect  the  engine  cowling  support  bracket 
for  cracks  and  rework  any  cracked  engine 
crowling  support  t)racket;  and 

(ii)  Install  Kit  No.  129-9017-1  reinforcements 
on  the  engine  cowting  support  bracket.  The 
inspections  required  by  paragraph  (d)(3)(i)  of 
this  AD  are  no  longer  necessary  when  Kit 
No.  129-9017-1  is  incorporated 


(4)  For  airplanes  equipped  with  a  P/N  129- 
910047-1  or  129-910047-13  engine  tnjss 
assembly  (or  FAA-approved  equivalent  P/N), 
replace  all  remaining  linoil  drive  screws 
(ttiose  not  In  Area  A).  Die  inspectk)ns  re- 
quired by  paragraph  (cl)(2)  of  this  AD  are  no 
k>r)ger  required  when  these  screws  are  re- 
placed 

(5)  For  airplanes  equipped  with  a  P/N  129- 
910047-1  or  129-910047-13  engine  tmss 
assembly  (or  FAA-approved  equivalent  P/N), 
install  a  P/N  129-910047-15  tmss  identifka- 
tk>n  placard  on  the  engine  tmss  assembly 

(6)  Do  not  install,  on  any  affected  airplane,  an 
engine  truss  assemt>ly  that  is  not  P/N  129- 
910047-1.  129-910047-13,  or  129-910047- 

17  (or  FAA-approved  equivalent  P/N) 

■ 


Inspect  in  accordance. with  tt)e  schedule  out- 
lined in  the  Appendix  to  this  AD  (taken  from 
AD  95-02-1 8,  as  specified  in  Rayttieon  Air- 
craft Mao'^itory  Service  Bulletin  No  2255, 
Reviskxi  '.  j,  Revised,  June,  1999)  Replace 
within  the  next  100  hours  time-in-servk» 
(TIS)  after  December  17,  2001  (the  effec- 
tive date  of  this  AD)  if  tt>e  tmss  is  not 
cracked  and  prior  to  furtt>er  flight  if  the  tmss 
is  cracked. 


Inspect  upon  accumulating  100  hours  TIS  on 
ttie  engine  tmss  assemt)ly  (or  within  25 
hours  TIS  after  December  17,  2001  (the  ef- 
fective date  of  this  AD),  whk:hever  occurs 
later,  unless  already  done,  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS  Ac- 
complish any  necessary  engine  tmss  as- 
sembly replacement  prior  to  funt>er  flight 
where  any  misk)cated  hole  or  crack  is 
found. 

Inspect  upon  accumulating  200  hours  TIS  on 
ttie  engine  truss  assemtily  or  within  25 
hours  TIS  after  December  17,  2001  (the  ef- 
fective date  of  this  AD),  whictiever  occurs 
later,  unless  already  done,  and  ttiereafter  at 
intervals  not  to  exceed  200  hours  TIS  Ac- 
complish any  necessary  engine  cowling 
support  rework  prior  to  furtfier  flight  wtiere 
any  cracked  bracket  is  found.  Install  ttie  en- 
gine cowling  support  bracket  reinforcements 
upon  accumulating  1,200  hours  TIS  on  ttie 
engine  tmss  assemt)ly  or  within  ttie  next 
100  hours  TIS  after  December  17,  2001 
(ttie  effective  date  of  this  AD),  whk;tiever 
occurs  later. 

Upon  accumulating  8,000  hours  TIS  on  the 
engine  tmss  assemt)ly  or  at  ttie  next  engine 
tmss  assembly  removal,  whictiever  occurs 
later. 


Within  12  months  after  December  17,  2001 
(the  effective  date  of  this  AD)  or  upon  in- 
stallation of  a  P/N  129-910047-1  or  129- 
910047-13  engine  tmss  assembly,  which- 
ever occurs  later. 

As  of  Decernber  17,  2001  (the  effective  date 
of  this  AD). 


Inspect  and  replace  in  accordance  with  the  in- 
structions in  Raytheon  Aircraft  Mandatory 
Servk:e  Bulletin  No  2255  Revision  10.  Re- 
vised, June,  1999  Accomplishing  ttie  In- 
spection (only)  using  a  previous  revision  to 
this  servk^e  txjiletin  is  acceptable. 


Accomplish  inspectkins  and  replacements  in 
accordance  with  Part  I  of  the  ACCOM- 
PLISHMENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Mandatory  Service  Bul- 
letin SB  71-3144.  Revision  1,  Revised 
April,  1999. 


/Accomplish  inspections,  repairs,  and  installa- 
tkxis  in  accordance  with  Part  III  of  ttie  AC- 
COMPLISHMENT INSTRUCTIONS  section 
of  Raytheon  Aircraft  Mandatory  Service  Bul- 
letin SB  71-3144.  ReviSHsn  1.  Revised 
April,  1999. 


Accomplish  these  replacements  in  accord- 
ance with  Part  II  of  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Rayttieon  /Aircraft  Mandatory  Service  Bul- 
letin SB  71-3144,  Reviston  1,  Revised 
/April,  1999. 


Accomplish  this  installatk>n  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
sectkKi  of  Raytheon  Aircraft  Servk:e  Bulletin 
SB  71-3024,  Issued:  September.  1997 


Not  Appfcabte. 
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(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Wichita  Aircraft 
Certification  Office(ACO).  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  95-02-18, 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 


eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  David  L.  Ostrodka, 
Aerospace  Engineer,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4129;  facsimile:  (316) 
946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2255.  Revision  10,  Revised, 
June,  1999,  Raytheon  Aircraft  Mandatory 
Service  Bulletin  SB  71-3144,  Revision  1, 
Revised:  April,  1999,  and  Raytheon  Aircraft 
Service  Bulletin  SB. 71-3024,  Issued: 
September,  1997.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  obtain  copies  from 


Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  You  may  view 
this  information  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
95-02-18,  Amendment  39-9136. 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  December  17,  2001. 

Appendix  to  Docket  No.  2001-CE-04- 
AD 

The  following  is  the  compliance  schedules 
for  the  inspections  required  in  this  AD.  These 
are  duplicated  from  AD  95-02-18, 
Amendment  39-9136: 

1.  For  all  affected  airplanes  having  engine 
truss  P/N  129-910032-79  installed,  initially 
and  repetitively  inspect  the  engine  truss  for 
cracks  at  the  weld  joints  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  SB  2255,  Revision  VI,  dated 
August  1994,  at  the  times  specified  in  the 
following  chart: 


-■e. 

Models 

Area  specified  In 

figure  1  of 

Beech  SB  No. 

2255,  Rev.  VI 

Initial  inspection 

Repetitive  inspections 

1900  and  1900C - 

A  

BandC  

Upon  accumulating  1,400  hours  TIS*  

Every  100  hours  TIS. 

1900  and  1900C  

Upon  accumulating  3,200  hours  TIS*  

Every  100  hours  TIS. 

1900D 

A  

B  and  C   

Upon  accumulating  3,200  hours  TIS*  

Every  450  hours  TIS. 

1900D                                 .... 

Upon  accumulating  3,200  hours  TIS*  

Every  3,000  hours  TIS. 

Or  within  the  next  100  hours  TIS  after  March  25,  1995  (the  effective  date  of  AD  95-02-18),  whichever  occurs  later. 


2.  For  all  Models  1900  and  1900C  airplanes 
having  engine  truss  P.'N  118-9100-25-37,  P/ 
N  118-910025-121,  P/N  114-910025-1  or  P/ 
N  118-910025-1,  initially  and  repetitively 


inspect  the  engine  truss  for  cracks  at  the  weld 
joints  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB)  2255, 


Revision  VI,  dated  August  1994,  at  the  times 
specified  in  the  following  chart: 


Area  specified  in  Figure  1  of  Beech  SB  N.  2255, 
Rev.  VI 


Initial  inspection 


Repetitive  inspections 


A 
B 
C 


Upon  accumulating  1 ,400  hours  TIS* 
Upon  accumulating  1 ,400  hours  TIS* 
Upon  accumulating  1 ,400  hours  TIS* 


Every  100  hours  TIS. 
Every  600  hours  TIS. 
Every  3,000  hours  TIS. 


*0r  within  ttie  next  100  hours  TIS  after  March  25,  1995  (the  effective  date  of  AD  95-02-18),  whicfiever  occurs  later. 


Issued  in  Kansas  City,  Missouri,  on 
October  26,  2001. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  01-27651  Filed  11-6-01;  8:45  am] 

BNXMQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION      ACTION:  Final  rule. 
Federal  Aviation  Administration 
14  CFR  Part  39 


[Docket  ^to.  2001-CE-24-AD;  Amendment 
39-12494;  AD  2001-22-15] 

RIN  2120-AA64 

Airworthir>e88  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Aircraft  Ltd. 
(Pilatus)  Models  PC-12  and  PC-12/45 
airplanes.  This  AD  requires  you  to 
inspect  the  cargo  doors  to  identify  front 
and  rear  end  frames  with  plain 
lightening  holes  and  install  reinforcing 
plates  on  any  frame  with  plain 
lightening  holes.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  this  AD  are 
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intended  to  prevent  cracking  at  the 
edges  of  the  unflanged  lightening  holes, 
which  could  result  in  major  structural 
damage  to  the  airplane.  Such  damage 
could  result  in  possible  loss  of  control 
of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
December  26,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  26,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  41  41  619  63  19;  facsimile: 
41  41  619  6224;  or  from  Pilatus  Business 
Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-CE-24-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301 ,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 


notified  FAA  that  an  unsafe  condition 
may  exist  on  all  Pilatus  Models  PC-12 
and  PC-12/45  airplanes.  The  FOCA 
reports  that,  during  production,  some 
PC-12  and  PC-12/45  airplanes  were 
equipped  with  cargo  doors  that  do  not 
have  reinforcing  flanges  on  the 
lightening  holes  in  the  front  and  rear 
end  of  the  cargo  door  frames. 

What  is  the  potential  impact  if  FAA 
took  no  action?  If  not  detected  and 
corrected,  cracking  at  the  edges  of  the 
imflanged  lightening  holes  could  result 
in  major  structural  damage  to  the 
airplane.  Such  damage  could  result  in 
possible  loss  of  control  of  the  airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  August  22,  2001  (66  FR  44093).  The 
NPRM  proposed  to  require  you  to 
inspect  the  cargo  doors  to  identify  front 
and  rear  end  frames  with  plain 
lightening  holes;  and  install  reinforcing 
plates  on  any  fi-ame  with  plain 
lightening  holes. 

The  Swiss  AD  and  the  manufacturer's 
service  information  applies  to 
manufactiu'er  serial  numbers  (MSN)  301 
through  370  and  all  part-number  (P/N) 
552.30.12.051  and  P/N  552.30.12.052, 
held  as  spares.  We  are  expanding  the 
applicability  of  this  AD  to  all  serial 
numbered  airplanes.  We  are  expanding 
the  inspection  and  installation  actions 
to  cover  MSN  101  through  MSN  370, 
instead  of  MSN  301  through  MSN  370, 
because  these  cargo  doors  may  have 
been  installed  on  MSN  101  through 


MSN  370  through  field  approval  or 
other  methods.  Since  cargo  doors,  part- 
number  P/N  552.30.12.051  and  P/N 
552.30.12.052,  held  as  spares,  may  be 
installed  on  airplanes  not  covered  by 
the  applicability  of  the  service 
information,  the  cargo  doors  on  all  serial 
numbered  airplanes  will  have  to  be 
inspected  and  modified  if  necessary, 
prior  to  installation. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
230  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

1  wofWwur  X  $60  per  hour  =  $60  

No  part 

s  reauired  for  ttie  insoection 

$60 

$13,800. 

We  estimate  the  following  costs  to  accomplish  any  necessary  modifications  that  will  be  required  based  on  the 
results  of  the  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such  modification: 

Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

2  workhours  x  $60  oer  hour  =  $120  

Provided  by  the  manufacturer  free  of  charge  .. 

$120 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States, #r 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    (Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2001-22-15    Piiatus  Aircraft  Ltd.: 

Amendment  39-12494;  Docket  No. 
2001-CE-24-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  PC:-12  and  PC-12/45 


airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  pmbiem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  cracking  at  the  edges  of  the 
unflanged  lightening  holes,  which  could 
result  in  major  structural  damage  to  the 
airplane.  Such  damage  could  result  in 
possible  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  pmbiem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  For  manufacturer  serial  numbers  (MSN)  101 
ttirough  370,  inspect  the  front  and  rear 
franf>es  of  the  cargo  door  for  lightening  holes 
with  plain  rims. 

(2)  If.  dunng  the  inspection  required  in  para- 
graph (d)(1)  of  this  AD,  a  plain  rim  is  found, 
install  a  reinforcing  plate. 

(3)  For  all  serial  numt)ered  airplanes,  do  not  in- 
stall any  cargo  door,  part-number  (P/N) 
552.30.12.051  or  P/N  552.30.12.052  (or  FAA- 
approved  equivalent  part  number),  unless  it 
has  been  inspected  as  required  in  paragraph 
(d)(1)  of  this  AD  and  modified  as  required  in 
paragraph  (d)(2)  of  this  AD. 


Within  the  next  50  hours  time-in-service  (TIS) 
after  December  26,  2001  (the  effective  date 
of  this  AD). 

Prior  to  further  flight  after  tf»e  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 

As  of  December  26,  2001  (the  effective  date 
of  this  AD). 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Piiatus  Service  Bulletin 
No.  52-004,  dated  April  20,  2001 . 

In  accordance  with  the  Accomplishment  In- 
structions section  of  Piiatus  Service  Bulletin 
No.  52-004,  dated  April  20,  2001 .  , 

In  accordance  with  tfiie  Accomplishment  In- 
structions section  of  Piiatus  Service  Bulletin 
No.  52-004,  dated  April  20,  2001. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  conditioi],  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Piiatus  Service  Bulletin  No.  52-004,  dated 
April  20,  2001.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Piiatus 
Aircraft  Ltd.,  Customer  Liaison  Manager, 
CH-6371  Stans,  Switzerland;  or  from  Piiatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way,  Broomfield, 
Colorado  80021.  You  can  look  at  copies  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  December  26,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HE  2001-389,  dated  June  25, 
2001. 

Issued  in  Kansas  City,  Missouri,  on 
October  26,  2001. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-27652  Filed  11-6-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30278;  Amdt.  No.  432] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximiun  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occxining  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
effective  DATE:  0901  UTC.  December 
27, 2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
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Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
changeover  points  (COPs)  for  Federal 
airways,  jet  routes,  or  direct  routes  as 
prescribed  in  part  95. 

The  Rule 

.  The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 


In  addition,  those  various  reasons  or 
circiunstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assiue  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procediu^  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C.  on  November  1. 
2001. 
Nicholas  A.  Sabatini, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  December  27,  2001. 

PART  95— [Amended] 

1 .  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendn)ent  432  effective  date:  December  27,  2001] 


From 


To 


MEA 


195.6001    Victor  Routes— U.S. 
§95.6003    VOR  Federal  Airway  3  is  Antended  to  Read  in  Part 


Brunswick,  GA  VORTAC 

•11,000-MRA 

•*1,500-MOCA 
Broun,  GA  FIX 

*3,000-i^RA 
Harps.  GA  FIX 

•1.500-MOCA 


•Broun,  GA  FIX 

•Harps,  GA  FIX 

Savannah,  GA  VORTAC 


•2,000 

2,200 
•2,000 


S  95.6037    VOR  Federal  Airway  37  is  Amended  to  Read  in  Part 


Brunswicic,  GA  VORTAC 

•11,000-WRA 

•*1,500-MOCA 
Broun,  GA  FIX 

•3,800-MRA 
Harps,  GA  FIX 

•1.500-MOCA 


•Broun,  GA  FIX 

•Harps,  GA  FIX 

Savannah,  GA  VORTAC 


•2,000 

2,200 
•2,000 


S  95.6078    VOR  Federal  Airway  78  is  Amended  to  Read  in  Part 


Zable,  Ml  FIX  

•2,900-MOCA 


Banjo,  Ml  FIX 


•5,000 


f  95.6133    VOR  Federal  Airway  133  is  Amended  to  Read  in  Part 


Whipp.  Ml  FIX  

•5,000-MRA 
••2,800-MOCA 

Ladin,  Ml  FIX 

•2.700-MOCA 

Borin,  Ml  FIX  


•Liidin.  Ml  FIX 


Borin,  Ml  FIX 

Traverse  City,  Ml  VORTAC 


•5.000 

•5.000 
•5.000 
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Revisions  to  IFR  Altitudes  and  Changeover  Points— Continued 

[Amendment  432  effective  date:  Decemt>er  27,  2001] 


From 

To 

MEA 

•2.500-MOCA 
Traverse  Citv  Ml  VORTAC                

Escanaba,  Ml  VORTAC 

•5,000 

•2,700-MOCA 

$95.6184    VOR  Federal  Airway  184  Is  Amended  to  Read  In  Part 

Deiro  PA  FIX                             »          

Modena,  PA  VORTAC 

•10,000 

•3.900-MOCA                     ' 

§95.6196    VOR  Federal  Airway  198  is  Amended  to  Read  in  Part 


Seeds,  TX  FIX 

•1,800-MOCA 

»k 


Wemar.  TX  FIX 


•2,500 


§95.6212    VOR  Federal  Airway  212  is  Amended  to  Read  In  Part 


.Seeds.  TX  FIX 

1  ,OUv  'V^J\^f\ 


Wemar,  TX  FIX 


•2.500 


§95.6213    VOR  Federal  Airway  213  is  Amended  to  Read  in  Part 


Sparta.  NJ  VORTAC 
•3.200-MOCA 

Flosi,  NY  FIX  

•4,000-MOCA 


Flosi.  NY  FIX  .. 
Weets.  NY  FIX 


•4,000 
•5,500 


§95.6215    VOR  Federal  Airway  215  is  Amended  to  Read  in  Part 


Wfiite  Cloud,  Ml  VORTAC 

•5.00O-MRA 
Ladin,  Ml  FIX 

•5.000-MRA 


•Ladin.  Ml  FIX  . 
•Carga.  Ml  FIX 


4,000 
4,000 


§95.6222    VOR  Federal  Airway  222  is  Amended  to  Read  in  Part 


^onewall,  TX  VORTAC 
•4,000-MOCA 


Marcs,  TX  FIX 


•4.500 


§95.6233    VOR  Federal  Airway  233  is  Amended  to  Read  in  Part 


Mount  Pleasant,  Ml  VOR/DME 

•5.000-MRA 
Carga,  Ml  FIX 


•Carga,  Ml  FIX 

Gayiord,  Ml  VOR/DME 


5,500 
3,000 


§95.6249    VOR  Federal  Airway  249  is  Amended  to  Read  in  Part 


Sparta,  NJ  VORTAC 
•3,200-MOCA 

Flosi,  NY  FIX  

•4,000-MOCA 


Flosi,  NY  FIX  .. 
Weets,  NY  FIX 


•4,000 
•5.500 


§95.6289    VOR  Federal  Airway  289  is  Amended  to  Read  in  Part 

Honee.  TX  FIX  i 

Lufkin,  TX  VORTAC  : .•. 

•3,000 

•1,900-MOCA 

§95.6297    VOR  Federal  Airway  297  is  Amended  to  Read  in  Part 

Banjo,  Ml  FIX  

•2.900-MOCA 

7abie  Ml  fix 

•5.000 

§95.6358    VOR  Federal  Airway  358  is  Amended  to  Read  in  Part 


San  Antonio.  TX  VORTAC 

•2.800-MOCA 

Guada,  TX  FIX  

Stonewall.  TX  VORTAC  .... 

•3.200-MOCA 


Guada.  TX  FIX 


Stonewall.  TX  VORTAC 
Lampasas.  TX  VORTAC 


•4.000 

4.000 
•3.800 


§95.6474    VOR  Federal  Airway  474  is  Amended  to  Read  in  Part 


Deiro,  PA  FIX 


Modena.  PA  VORTAC 


•10.000 


Federi 
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EvisiONS  TO  IFR  Altitudes  and  Changeover  Points— Continued 

[Amendment  432  effective  date:  December  27,  2001] 


From 

To                                                           MEA 

•3.900-MOCA 

§95.6556    VOR  Federal  Airway  556  is  Amended  to  Reed  in  Part 


Junction,  TX  VORTAC  .. 
Stonewall,  TX  VORTAC 

•4,000-MOCA 
Marcs,  TX  FIX  

•1,900-MOCA 
Seeds,  TX  FIX 

•1,800-MOCA 


Stonewall,  TX  VORTAC 
Marcs,  TX  FIX 

Seeds,  TX  FIX  

Wemar,  TX  FIX 


4,000 
•4,500 

•7.500 

•2.500 


§95.6568    VOR  Federal  Airway  568  is  Amended  to  Read  in  Part 


San  Antonio,  TX  VORTAC 
•2.800-MOCA 


Guada,  TX  FIX 


•4.000 


§95.6579    VOR  Federal  Airway  579  is  Amended  to  Read  in  Part 


Cross  City,  FL  VORTAC 
Tift  Myers.  GA  VOR  


VakJosta,  GA  VOR/DME 
Vienna,  GA  VORTAC  .... 


2,000 
2,100 


[FR  Doc.  01-28002  Filed  11-6-01;  8:45  am] 

BNJJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-01-022] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Lake  Pontchartrain,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulation  for 
the  draw  of  the  Greater  New  Orleans 
Expressway  Commission  Causeway 
across  Lake  Pontchartrain  between 
Metairie.  Jefferson  Parish  and 
Mandeville,  St.  Tammany  Parish. 
Louisiana.  The  rule  allows  the  dual 
bridges  to  remain  closed  to  navigation 
diuing  the  morning  and  afternoon  rush 
hours  while  still  requiring  three  hours 
notification  to  open  on  signal  at  all 
other  times. 

DATES:  This  rule  is  effective  December  7. 
2001. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
the  docket  and  are  available  for 
inspection  or  copying  at  the  office  of  the 
Eighth  Coast  Guard  District,  Bridge 
Administration  Branch.  501  Magazine 
Street.  New  Orleans.  Louisiana  70130- 


3396.  between  7  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  the  address  given  above  or 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Infbrmation 

On  August  16.  2001.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Drawbridge  Operation 
Regulation.  Lake  Pontchartrain.  LA  in 
the  Federal  Register  (66  FR  15373).  We 
received  three  letters  commenting  on 
the  proposed  rule.  No  pubUc  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  bascule  span  of  the  dual  bridges 
of  the  Greater  New  Orleans  Expressway 
Commission  Causeway  across  Lake 
Pontchartrain  presently  opens  on  signal 
if  at  least  three  hours  notice  is  given. 
The  Greater  New  Orleans  Expressway 
Commission  has  requested  a  change  in 
the  operating  schedule  of  the  dual 
bridges  to  allow  the  draw  to  remain 
closed  during  peak  vehicular  traffic 
periods.  Approximately  15,000  vehicles 
cross  the  dual  bridges  in  each  direction 
daily.  Of  the  nearly  15,000  vehicles  that 
cross  the  southbound  bridge  from  St. 
Tammany  Parish  to  Jefferson  Parish, 
approximately  50%  of  these  vehicles 
cross  this  bridge  between  the  hours  of 
5:30  a.m.  and  9:30  a.m.  Of  the  nearly 
15,000  vehicles  that  cross  the 
northbound  bridge  from  Jefferson  Parish 
to  St.  Tammany  Parish,  approximately 
50%  of  these  vehicles  cross  this  bridge 


between  the  hours  of  3  p.m.  and  7  p.m. 
Diuing  these  peak  traffic  periods,  an 
opening  of  the  draw  can  cause  traffic  to 
back  up  approximately  four  to  five 
miles. 

Tender  logs  for  the  past  year  indicate 
that  only  six  vessels  have  required  the 
*draw  to  open  during  these  times. 

Discussion  of  Comments  and  Changes 

Three  letters  were  received  in 
response  to  the  NPRM.  National  Mariner 
Fisheries  Service  offered  no  objections 
to  the  proposed  change.  Pontchartrain 
Materials  offered  no  objections  to  the 
proposed  project;  however,  they  did 
offer  comments  regarding  delays  to 
vessels  in  distress.  The  Coast  Guard 
explained  that  the  drawbridge  is 
required  to  open  for  vessels  in  distress. 
The  U.  S.  Fish  and  Wildlife  Service 
officer  no  objections  to  the  proposed 
changes. 


Regulatory  Evaluation 

This  rule  is  not  a  "signiHcant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 
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This  rule  allows  vessels  ample 
opportunity  to  transit  this  waterway 
with  proper  notiHcation  before  and  after 
the  peak  vehicular  traffic  periods. 
According  to  the  vehicle  traffic  surveys 
provided  by  the  applicant,  these  periods 
occur  between  5:30  a.m.  and  9:30  a.m. 
and  between  3  p.m.  and  7  p.m. 

Small  Entities  " 

Under  the  Regulatory  Flexibility  Act 
{5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
,  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520.).  j 

Federalism  I 

We  have  analyzed  this  rule  under 
Executive  Order  13132,  Federalism,  and 
have  determined  that  this  rule  would 
not  have  implications  for  federalism 
under  that  Order.  No  comments  were 
received  with  regards  to  federalism 
during  the  NPRM  comment  period. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  does 
not  impose  an  unfunded  mandate.  No 
comments  were  received  with  regards  to 
unfunded  mandates  during  the  NPRM 
comment  period. 


Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Govermnental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  No  comments 
were  received  with  regards  to  private 
property  during  the  NPRM  comment 
period. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden.  No 
comments  were  received  with  regards  to 
civil  justice  reform  during  the  NPRM 
comment  period. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  cind  Safety  Risks.  This  rule  is  not 
economically  significant  and  does  not 
cause  an  environmental  risk  to  health  or 
risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
■Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  be 


categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05- Kg);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Slat.  5039. 

2.  In  117.467.  paragraph  (b)  is  revised 
to  read  as  follows: 

117.467    Lake  Pontctiartrain. 

***** 

(b)  The  draw  of  the  Greater  New 
Orleans  Expressway  Commission 
Causeway  shall  open  on  signal  if  at  least 
three  hours  notice  is  given;  except  that, 
the  draw  need  not  be  opened  for  the 
passage  of  vessels  Monday  through 
Friday  except  Federal  holidays  from 
5:30  a.m.  to  9:30  a.m.  and  £rom  3  p.m. 
until  7  p.m.  The  draw  will  open  on 
signal  for  any  vessel  in  distress  or  vessel 
waiting  immediately  following  the 
closures  listed  above. 

Dated:  October  25,  2001. 
Roy ).  Casto, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
Eighth  Coast  Guard  District. 
[FR  Doc.  01-27875  Filed  11-6-^1;  8:45  am] 
BIUJNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Prince  William  Sound  01-005] 

RIN2115-AA97 

Security  Zones;  Prince  William  Sound 
Captain  of  the  Port  Zone,  Alaska 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  security  zoi\es  of 
200  yards  around  all  tank  vessels  greater 
than  20,000  deadweight  tons  (DWT)  in 
the  Captain  of  the  Port  Zone,  Prince 
William  Sound,  Alaska.  These  vessel- 
centered  seciuitv  zones  are  needed  to 
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protect  tank  vessels  from  damage  or 
injury  from  sabotage,  destruction  or 
other  subversive  acts.  Entry  into  these 
security  zones  is  prohibited  imless 
specifically  authorized  by  the  Captain  of 
the  Port,  Prince  William  Sound,  Alaska, 
however,  tank  vessel  escort,  line 
handling,  and  pilot  vessels  are 
authorized  to  enter  these  moving 
security  zones  to  carryout  their 
functions  associated  with  the  movement 
of  tank  vessels  to  and  from  the  Trans- 
Alaska  Pipeline  Valdez  Terminal 
Complex. 

DATES:  This  regulation  is  effective  from 
6  p.m.  September  15,  2001  through  June 
1,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  Prince 
William  Soimd  01-005)  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Seifety  Office, 
PO  Box  486,  Valdez,  Alaska  99686. 
between  7:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
V.  J.  Kammer,  U.S.  Coast  Guard  Marine 
Safety  Office.  PO  Box  486.  Valdez, 
Alaska  99686.  (907)  835-7229. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regiUation.  In  accordance  with  5  U.S.C. 
553  (b)(B).  the  Coast  Guard  finds  good 
cause  exists  for  not  publishing  an 
NPRM.  The  Coast  Guard  is  taking  this 
action  for  the  immediate  protection  of 
the  national  security  interests  in  light  of 
the  terrorist  acts  perpetrated  on 
September  11,  2001.  Also,  in  accordance 
with  5  U.S.C.  553  {d)(3),  the  Coast 
Guard  finds  good  cause  to  exist  for 
making  this  regulation  effective  less 
than  30  days  afrer  publication  in  the 
Federal  Register.  Publication  of  a  notice 
of  proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  inunediate 
action  is  necessary  to  provide  for  the 
safety  of  tank  vessels  calling  at  the 
Trans-Alaska  Pipeline  Valdez  Terminal 
complex  in  Valdez,  Alaska. 

Discussion  of  the  Regulation 

The  Coast  Guard  is  establishing 
temporary  security  zones  around  all 
tank  vessels  greater  than  20.000 
deadweight  tons  (DWT)  while 
transiting,  mooring,  unmooring,  or 
loading  within  the  Prince  William 
Sound  Captain  of  the  Port  (COTP)  Zone, 
defined  in  33  CFR  3.85-20  (b)  as 
encompassing  waters  within  the 
boundary  that  starts  at  Cape  Puget  at 


148°26'  W,  59''56.06'  N;  and  proceeds 
northerly  to  64°30'  N;  thence  easterly  to 
the  United  States-Canadian  boundary; 
thence  southerly  along  the  United 
States-Canadian  boundary  to  60°18.7'  N; 
thence  southwesterly  to  the  sea  at 
60°01.3'  N,  142''00'  W;  thence  southeriy 
along  142°00'  W  to  the  outermost 
boundary  of  the  Exclusive  Economic 
Zone  (EEZ);  thence  along  the  outermost 
boundary  of  the  EEZ  to  148°26'  N; 
thence  northerly  along  148°26'  W  to  the 
place  of  origin  at  Cape  Puget.  These  200- 
yard  security  zones  are  activated  when 
the  subject  vessels  enter  the  Prince 
William  Sound  COTP  Zone.  These 
security  zones  are  necessary  to  protect 
the  subject  tank  vessels  transiting  the 
Prince  William  Sound  COTP  Zone  irom 
damage  or  injury  from  sabotage, 
destruction  or  other  subversive  acts. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (EXDT) 
(44  FR  11040;  February  26.  1979). 
Because  of  the  transitory  nature  of  the 
zones,  the  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  number  of  small  entities  impacted 
by  this  rule  is  expected  to  be  minimal 
because  of  the  short  diuvtion  of  this  rule 
and  the  transitory  nature  of  these 
moving  security  zones. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 


121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfimded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
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an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects  i 

We  have  analyzed  this  rale  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 


The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Conunandant 
Instruction  M16745.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures.  Vessels, 
Waterways. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows:   I 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.Q4-6.  160.5;  49 
CFR  1.46. 

I 

2.  A  new  temporary  §  165.T17-005  is 
added  to  read  as  follows: 


§165T17-005    Security  zones;  Captain  of 
ttw  Port  Zone,  Prince  Wiliian^ound, 
Alaska. 

(a)  Location.  The  following  are 
security  zones:  all  waters  within  200 
yards  of  any  tank  vessel  greater  than 
20,000  deadweight  tons  (DWT)  while  in 
the  Prince  William  Sound  Captain  of  the 
Port  (COTP)  Zone.  The  Prince  William 
Sound  COTP  Zone  encompasses  all 
waters  area  within  the  boundary  which 
starts  at  Cape  Puget  at  148°26'  W. 
longitude,  59°56.06'  N.  latitude,  and 
proceeds  northerly  to  61  "30'  N.  latitude; 
thence  easterly  to  the  United  States- 
Canadian  boundary;  thence  southerly 
along  the  United  States-Canadian 
boundary  to  60°18.7'  N,  latitude;  thence 
southwesterly  to  the  sea  at  60°01.3'  N, 
latitude,  142°00' W,  longitude:  thence 
southerly  along  142°00'  W,  longitude  to 
the  outermost  boundary  of  the  Exclusive 
Economic  Zone  (EEZ)  (as  defined  in 

§  2.05-35  of  this  chapter):  thence  along 
the  outermost  boundary  of  the  EEZ  to 
148°26'  N,  longitude;  thence  northerly 
along  148°26'  W,  longitude,  to  the  place 
of  origin  at  Cape  Puget  at  59°56.06'  N, 
latitude.  These  security  zones  are 
necessary  to  protect  tank  vessels 
transiting  within  the  Prince  William 
Sound  COTP  Zone  from  damage  or    . 
injury  from  sabotage,  destruction  or 
other  subversive  acts. 

(b)  Effective  dates.  This  section  is 
effective  from  6  p.m.  September  15, 
2001  through  June  1,  2002. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  49  CFR  1.46.  the  authority  for 
this  section  includes  33  U.S.C.  1226. 

(d)  Regulations. 

(1)  The  general  regulations  governing 
security  zones  contained  in  33  CFR 
165.33  apply. 

(2)  Tank  vessel  escort  tugs,  line 
handling  tugs,  and  pilot  vessels  are 
authorized  entry  into  the  moving 
security  zone  to  carryout  their  functions 
associated  with  the  movement  of  tank 
vessels  to  and  from  the  Trans- Alaska 
Pipeline  Valdez  Terminal  complex. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  and  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  vessel  displaying  a  U.S. 
Coast  Guard  ensign  by  sfren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed.  Coast  Guard  Auxiliary  and 
local  or  state  agencies  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section  and  other 
applicable  laws. 


Dated:  September  23,  2001. 
P.M.  Coleman, 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port,  Prince  William  Sound,  Alaska. 
[FR  Doc.  01-27876  Filed  11-6-01;  8:45  am) 
BIUINQ  COOE  401O-1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Prince  William  Sound  01-004] 

RIN2115-AA97 

Security  Zone;  Port  Valdez,  AK 

agency:  Coast  Guard,  DOT. 
ACHON:  Temporary  final  rale. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
for  Port  Valdez,  Alaska.  The  security 
zone  encompasses  the  waters  of  Port 
Valdez  north  and  east  of  Middle  Rock, 
excluding  the  waters  within  the  Alyeska 
Marine  Terminal  security  zone.  This 
seciuity  zone  is  necessary  to  protect  the 
facilities  and  vessels  transiting  within 
Port  Valdez  from  damage  or  injury  from 
sabotage,  destruction  or  other 
subversive  acts.  Vessels  may  not  anchor, 
lay  to  or  otherwise  loiter  in  this  security 
zone  unless  specifically  authorized  by 
the  Captain  of  the  Port,  Prince  William 
Soimd,  Alaska. 

DATES:  This  regulation  is  effective  from 
6  p.m.  September  15.  2001  through  June 
1,2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  Prince 
William  Sound  01-004)  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office, 
PO  Box  486,  Valdez,  Alaska  99686, 
between  7:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
V.J.  Kammer,  U.S.  Coast  Guard  Marine 
Safety  Office  Valdez,  Alaska,  (907)  835- 
7229. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  accordance  with  5  U.S.C. 
553  (b)(B),  the  Coast  Guard  finds  good 
cause  exists  for  not  publishing  an 
NPRM.  The  Coast  Guard  is  taking  this 
action  for  the  protection  of  the  national 
security  interests  in  light  of  the  terrorist 
acts  perpetrated  on  September  11,  2001. 
Also,  in  accordance  with  5  U.S.C.  553 
(d)(3).  the  Coast  Guard  finds  good  cause 
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to  exist  for  making  this  regulation 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publication  of  a  notice  of  proposed 
ralemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  provide  for  the  safety  of  the  Port  of 
Valdez. 

Discussion  of  the  Regulation 

The  Coast  Guard  is  establishing  a 
temporary  security  zone  for  Port  Valdez, 
Alaska,  lliis  seciuity  zone  is  necessary 
to  protect  the  facilities  and  vessels 
transiting  within  Port  Valdez  from 
damage  or  injury  from  sabotage, 
destruction  or  other  subversive  acts.  The 
geographic  area  covered  by  this 
regulation  is  within  the  area  defined  in 
33  CFR  165.1704(a)  and  encompasses 
the  waters  of  Port  Valdez  north  and  east 
of  a  line  drawn  307  degrees  Trae  and 
127  degrees  True  from  Middle  Rock 
(61''04.7'  N,  146°39.3'  W),  excluding  the 
waters  within  the  Alyeska  Marine 
Terminal  security  zone  defined  in 
§  165.T1 7-003  of  this  part  published  in 
this  same  issue  of  the  Federal  Register. 

Regulatory  Evaluation  • 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regidatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febraary  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Economic  impact  is  expected  to  be 
minimal  because  of  the  short  duration 
this  rale  is  in  effect,  the  season  in  which 
it  is  effect,  and  vessels  are  permitted  in 
the  zone  by  the  COTP  on  a  case-by-case 
basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  nde  will  not  have  a 


significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  number  of  small  entities  impacted 
by  this  rule  is  expected  to  be  minimal 
because  of  the  short  duration  that  this 
rule  is  in  effect.  Moreover,  the  Captain 
of  the  Port  will  consider  on  a  case-by- 
case  basis  whether  an  entity  can  enter 
fhis  zone;  therefore,  it  is  likely  that  very 
few,  if  any,  small  entities  will  be 
impacted  by  this  rale. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regvdatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rale  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
nde  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  temporary  final 
rale  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particidar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rale  will  not  result  in  such 
an  expenditiue,  we  do  disciiss  the 
effects  of  this  rale  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rale  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rale  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rale  is  not 
an  economically  significant  rale  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  nde  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfiEects 

We  have  analyzed  this  rale  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rale  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instraction  M16745.1C,  this  rale  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Safety  measures.  Vessels, 
Waterways. 
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For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04H6,  160.5:  49 
CFR  1.46.  I 

2.  A  new  temporary  §  165.T1 7-004  is 
added  to  read  as  follows: 

S  165.T17-004    Security  zone;  Port  Valdez. 

(a)  Location.  The  following  is  a 
security  zone:  All  waters  of  Port  Valdez, 
Alaska  north  and  east  of  a  line  drawn 
307  degrees  True  and  127  degrees  True 
from  Middle  Rock  (61°04.7'N,  146°39.3' 
W),  excluding  the  waters  within  the 
Alyeska  Marine  Terminal  security  zone 
defined  in  §  165.T1 7-003  of  this  part. 
This  security  zone  is  necessary  to 
protect  the  facilities  and  vessels 
transiting  within  Port  Valdez  from 
damage  or  injury  from  sabotage, 
destruction  or  other  subversive  acts. 

(b)  Effective  dates.  This  section  is 
effective  from  6  p.m.  September  15, 
2001  through  June  1,  2002. 

(c)  Authority,  hi  addition  to  33  U.S.C. 
1231  and  49  CFR  1.46,  the  authority  for 
this  section  includes  33  U.S.C.  1226. 

(d)  Regulations.  (1)  The  general 
regulations  governing  security  zones 
contained  in  33  CFR  165.33  apply. 

(2)  Tank  vessels  directly  transiting  to 
the  Alyeska  Marine  Terminal  (terminal) 
engaged  in  the  movement  of  oil  from  the 
terminal  or  fuel  to  the  terminal  and 
vessels  used  to  provide  assistance  or 
support  to  the  tank  vessels  directly 
transiting  to  the  terminal,  or  to  the 
terminal  itself,  and  that  have  reported 
their  movements  to  the  Vessel  Traffic 
Service  may  operate  as  necessary  to 
ensure  safe  passage  of  tank  vessels  to 
and  from  the  terminal. 

(3)  Other  Vessels  may  transit  to  and 
bom.  Valdez  Narrows  directly  to  and 
from  the  port  facilities  of  the  city  of 
Valdez,  Alaska.  These  Vessels  are 
required  to  transit  using  the  waters  of 
Port  Valdez  north  of  61°06.8'  N  latitude 
when  east  of  146°32'  W  longitude. 

(4)  No  person  or  vessel  may  anchor, 
lay  to  or  otherwise  loiter  in  this  Security 
Zone  without  the  permission  of  the 
Captain  of  the  Port,  Prince  William 
Sound,  Alaska. 

(5)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  and  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 


hailed  by  a  vessel  displaying  a  U.S. 
Coast  Guard  ensign  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed.  Coast  Guard  Auxiliary  and 
local  or  state  agencies  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section  and  other 
applicable  laws. 

Dated:  September  15,  2001. 
P.M.  Coleman, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Prince  William  Sound,  Alaska. 
[FR  Doc.  01-27873  Filed  11-6-01;  8:45  am) 
BILLING  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Prince  William  Sound  01-003] 

RIN2115-AA97 

Security  Zone;  Trans-Alaska  Pipeline 
Valdez  Terminal  Complex,  Valdez, 
Alaska 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
around  the  Trans-Alaska  Pipeline 
(TAPS)  Valdez  Terminal  Complex  in 
Valdez,  Alaska.  The  boundaries  of  the 
zone  encompass  all  waters 
approximately  one  mile  north  and  east 
and  two  miles  west  of  all  terminal 
berths.  This  security  zone  is  necessary 
to  protect  the  TAPS  terminal  and  TAPS 
tank  vessels  from  damage  or  injury  from 
sabotage,  destruction  or  other 
subversive  acts.  Entry  into  this  security 
zone  is  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Prince  William  Sound,  Alaska. 
DATES:  This  regulation  is  effective  from 
6  p.m.  September  15,  2001  through  Jime 
1,  2002. 

ADDRESSES:  Documents  indicated  in  this 

preamble  as  being  available  in  the 

docket  are  part  of  docket  [COTP  Prince 

William  Sound  01-003]  and  are 

available  for  inspection  or  copjring  at 

U.S.  Coast  Guard  Marine  Safety  Office, 

PO  Box  486,  Valdez,  Alaska  99686, 

between  7:30  a.m.  and  4:30  p.m., 

Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 

v.).  Kammer,  U.S.  Coast  Guard  Marine 

Safety  Office  Valdez.  Alaska,  (907)  835- 

7229. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  accordance  with  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  good 
cause  exists  for  not  publishing  an 
NPRM.  The  Coast  Guard  is  taking  this 
action  for  the  immediate  protection  of 
the  national  security  interests  in  light  of 
terrorist  acts  perpetrated  on  September 
11,  2001.  Also,  in  accordance  with  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
good  cause  to  exist  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  provide  for  the 
safety  of  the  TAPS  terminal  and  TAPS 
tank  vessels. 

Discussion  of  the  Regulation 

The  Coast  Guard  is  establishing  a 
temporary  security  zone  around  the 
TAPS  terminal,  Port  Valdez.  Valdez, 
Alaska.  This  security  zone  is  necessary 
to  protect  the  TAPS  terminal  and  TAPS 
tanl^vessels  transiting  to,  from  and 
within  Port  Valdez  from  damage  or 
injury  from  sabotage,  destruction  or 
other  subversive  acts.  The  security  zone 
encompasses  all  waters  approximately 
one  mile  north  and  east  and  two  miles 
west  of  all  terminal  berths.  The  specific 
boundaries  are  enclose  waters  within  a 
line  beginning  on  the  southern  shoreline 
of  Port  Valdez  at  61°04.8'  N.  146°29.4' 
W;  thence  northerly  to  61''06.5'  N, 
146°29.4'  W;  thence  west  to  61°06.5'  N. 
146°19.7'  W;  thence  south  to  61°05.0'  N, 
146''19.7'  W;  thence  east  along  the 
shoreline  and  including  the  area  2000 
yards  inland  along  the  shoreline  to  the 
starting  point  at  61''04.8'  N.  146°29.4'  W. 
This  security  zone  includes  the  current 
200-yard  safety  zone  as  set  forth  in  33 
CFR  165.1701. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the^ 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal' 
that  a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
Economic  impact  is  expected  to  be 


* 


minimal  because  of  the  short  duration  of 
this  rule  and  the  season  in  which  it  is 
in  effect. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  number  of  small  entities  impacted 
by  this  rule  is  expected  to  be  minimal 
because  of  the  short  duration  of  the  rule. 
The  entities  most  likely  affected  are 
commercial  and  native  subsistence 
fishermen.  The  time  frame  this  rule  is  in 
effect  does  not  cover  any  commercial 
harvests  of  fish  in  the  area  delineated  by 
this  rule;  therefore,  it  is  likely  that  very 
few,  if  any.  small  entities  will  be 
impacted  by  this  rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agricultiu^  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  13132  and 
has  determined  that  this  temporary  final 
rule  does  not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the       -  ■ 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EGEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 


Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16745.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  IBS 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Safety  measures.  Vessels, 
Waterways. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U  S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T1 7-003  is 
added  to  read  as  follows: 

§  165.T17-003    Security  zone;  Trans-Alaska 
Pipeline  Valdez  Terminal  Complex,  Valdez, 
Alaska. 

(a)  Location.  The  following  is  a 
security  zone:  all  waters  encompassed 
by  a  line  beginning  on  the  southern 
shoreline  of  Port  Valdez  at  61''04.8'  N, 
146°29.4'  W;  thence  northerly  to 

■  61°06.5'  N,  146°29.4'  W;  thence  west  to 
61°06.5'  N.  146*19.7'  W;  thence  south  to 
61°05.0'  N.  146''19.7'  W;  thence  east 
along  the  shoreline  and  including  the 
area  2000  yards  inland  along  the 
shoreline  to  the  starting  point  at  61°04.8' 
N.  146°29.4'  W.  These  boundaries 
encompass  approximately  one  mile 
north  and  east  and  two  miles  west  of  all 
terminal  berths.  This  security  zone  is 
necessary  to  protect  the  TAPS  terminal 
and  TAPS  vessels  from  damage  or  injury 
from  sabotage,  destruction  or  other 
subversive  acts. 

(b)  Effective  dates.  This  section  is 
effective  frtjm  6  p.m.  September  15, 
2001  through  June  1.  2002. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  49  CFR  1.46.  the  authority  for 
this  section  includes  33  U.S.C.  1226. 

(d)  Regulations.  (1)  The  general 
regulations  governing  security  zones 
contained  in  33  CFR  165.33  apply. 

(2)  Tank  vessels  transiting  directly  to 
the  TAPS  terminal  complex,  engaged  in 
the  movement  of  oil  from  the  terminal 
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or  fuel  to  the  tenninal,  and  vessels  used 
to  provide  assistance  or  support  to  the 
tank  vessels  directly  transiting  to  the 
terminal,  or  to  the  tenninal  itself,  and 
that  have  reported  their  movements  to 
the  Vessel  Traffic  Service  may  operate 
as  necessary  to  ensure  safe  passage  of 
tank  vessels  to  and  from  the  terminal. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  and  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  vessel  displaying  a  U.S. 
Coast  Guard  ensign  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  the  vessel  shall  proceed  as 
directed.  Coast  Guard  Auxiliary  and 
local  or  state  agencies  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section  and  other 
applicable  laws. 

Dated:  September  11.  2001. 
P.M.  Coleman, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port,  Prince  William  Sound,  Alaska. 
(FR  Doc.  01-27874  Filed  11-6-01;  8:45  am] 
BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-1971 

RIN2115-AA97 

Safety  Zone;  Route  1  Bascule  Bridge, 
Mystic  River,  Mystic.  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 

conunents. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
all  waters  of  the  Mystic  River  within 
100  feet  of  both  the  north  and  south  side 
of  the  Mystic  River  Route  1  Bascule 
Bridge  in  Mystic,  CT.  This  safety  zone 
will  prevent  marine  traffic  from 
transiting  beneath  the  bridge  while  it  is 
being  renovated.  The  safety  zone  is 
,  needed  to  enable  the  placement  of 
construction  barges  in  close  proximity 
of  the  bridge,  thus  blocking  the 
waterway,  and  to  protect  marine  traffic 
from  the  hazards  associated  with  this 
operation. 

DATES:  This  rule  is  effective  from  7  a.m. 
(EST)  on  December  1.  2001  to  7  a.m. 
(EST)  on  April  15.  2002.  Comments  and 
related  material  must  reach  the  Coast 
Guard  Group/Marine  Safety  Office  Long 


Island  Sound,  Waterways  Management 
Branch,  on  or  before  December  7,  2001. 
AOORESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  docket  CGDOl-01-197 
and  will  be  available  for  inspection  or 
copying  at  Coast  Guard  Group/Marine 
Safety  Office  Long  Island  Soimd, 
Waterways  Management  Branch,  120 
Woodward  Avenue,  New  Haven,  CT 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (jimior  grade)  Pamela  P. 
Garcia,  Waterways  Management  Branch, 
Group/MSO  Long  Island  Soimd, 
telephone  (203)  46&-4429. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number 
(CGDOl-01-197),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  You  may  submit 
your  comments  and  material  by  mail  or 
hand  delivery  to  Coast  Guard  Group/ 
Marine  Safety  Office  Long  Island  Soimd, 
Waterways  Management  Branch,  at  the 
address  under  ADDRESSES  in  an 
unboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  would  like  to 
confirm  receipt  of  your  comments  or 
material,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  material  received  diuing  the 
comment  period.  We  may  change  this 
rule  in  view  of  them. 

Regulatory  Infbrmation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  safety 
zone  is  being  established  to  enable  the 
continued  renovation  of  the  Mystic 
River  Route  1  Bascule  Bridge.  This 
operation  is  the  final  phase  of  a  multi- 
year  bridge  renovation  project.  The 
project  was  divided  into  two  phases  to 
help  alleviate  the  burden  upon  local 
mariners.  The  renovation  takes  place 
diiring  the  winter  months  when 
recreational  boating  traffic  is  minimal. 

At  the  outset  of  the  project,  the  State 
of  Connecticut  Department  of 
Transportation  held  two  public 
information  meetings  to  discuss  the 
need  for  and  timing  of  a  safety  zone  that 
effectively  closes  the  navigable  channel 


beneath  the  bridge.  No  opposition  to  the 
proposed  dates  was  received.  In 
addition,  Connecticut  DOT 
corresponded  with  a  number  of  knov\ni 
waterway  users^for  the  same  purpose. 
No  objections  to  the  proposed  dates 
were  registered. 

The  first  phase  of  the  project  requiring 
chaimel  closure  began  December  1 ,  2000 
and  ended  April  15,  2001.  The  closure 
period  diuing  the  vtrinter  months  had 
minimal  impact  on  the  needs  of 
navigation.  No  complaint  or  objection 
was  registered  by  any  waterway  users. 
Similarly,  the  effective  dates  of  the 
present  safety  zone  should  have 
minimal  impact  on  navigation. 
Accordingly,  we  determined  that  it  was 
uimecessary  to  engage  in  the  NPRM 
process  for  the  waterway  closine  during 
the  effective  period  of  this  rule.  The 
public  is  invited  to  submit  comments 
diuing  the  prescribed  period.  We  may 
change  this  rule  after  consideration  of 
any  comments  we  receive. 

Under  5  U.S.C.  553(d),  we  have 
determined  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  following  its  publication  in  the 
Federal  Register.  Construction  crews 
will  begin  rehabilitation  work  on  the 
bridge  December  1,  2001.  Any  delay  in 
the  effective  date  of  the  safety  zone 
beyond  the  start  of  construction  would 
be  contrary  to  the  public  interest  insofar 
as  that  work  may  pose  hazards  to 
mariners  who  would  otherwise  pass 
beneath  the  bridge. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  on  all  waters  of 
the  Mystic  River  within  100  feet  of  both 
the  north  and  south  side  of  the  Mystic 
River  Route  1  Bascule  Bridge,  located  in 
approximate  position  41°21'3''  N, 
071°58'1''  W.  This  safety  zone  is 
effective  from  7  a.m.  (EST)  on  December 
1,  2001  to  7  a.m.  (EST)  on  April  15, 
2002.  The  safety  zone  will  enable  the 
state  of  Connecticut  to  complete  the 
second  phase  of  a  two-year  bridge 
renovation  project  that  began  in 
December  2000.  A  large  construction 
barge  will  be  placed  near  the  bridge 
during  renovation  work  thus  blocking 
the  waterway  and  preventing  mariners 
from  transiting  through  this  portion  of 
the  Mystic  River.  The  safety  zone  is  also 
necessary  to  prevent  mariners  from  the 
hazards  associated  with  renovation  and 
rehabilitation  work  on  the  bridge. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
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and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Mystic  River,  the  effect  of  this 
regulation  will  not  be  significant  for  the 
following  reasons:  The  bridge  will  not 
open  to  traffic  during  the  construction 
period,  therefore  potential  traffic  will  be 
limited  to  those  vessels  that  could  fit 
under  the  closed  bridge:  commercial 
traffic  on  the  Mystic  River  north  of  the 
Route  1  Bascule  Bridge  is  very  limited; 
recreational  traffic  is  minimal  during 
the  time  of  year  the  construction  will 
occur;  extensive  advance  notifications 
will  be  made  to  the  maritime 
community  via  the  Local  Notice  to 
Mariners,  and  marine  information 
broadcasts;  and  prior  to  commencement 
of  phase-one  of  fliis  construction  project 
the  Mystic  River  Chamber  of  Commerce 
Task  Group  conducted  several  open 
meetings  and  communicated  wiUi  local 
mariners  regarding  the  closure  periods. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and     , 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  the 
boundaries  of  the  safety  zone  diuing  its 
effective  dates.  This  rule  will  not  have 
a  substantial  affect  on  small  entities  for 
the  following  reasons.  There  is  very 
little  commercial  traffic  north  of  the 
Route  1  Bascule  Bridge.  Recreational 
traffic  needing  to  transit  through  the 
boundaries  of  the  safety  zone  is  minimal 
during  the  time  of  year  the  construction 
will  occur.  The  Mystic  River  Chamber  of 
Commerce  Task  Group  has  conducted 
several  public  meetings  and 
corresponded  with  local  mariners 
regarding  the  need  for  and  timing  of  the 
waterway  closure.  Any  entities  that  * 
might  be  affected  by  the  closure  have 
had  sufficient  advance  notice  to  make 


alternate  arrangements.  In  addition, 
extensive  advance  notifications  will  be 
made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners  and  marine 
information  broadcasts. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  submit  a 
comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  proposed 
rule  would  economically  affect  it. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infbrmation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
S100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 


Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform  > 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envirorunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subiects  in  33  CFR  Part  165 

Bridges. 
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For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  .33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.051(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  From  December  1,  2001  to  April  15, 
2002.  add  §  165.T01-197  to  read  as 
follows: 

§165.T01-197    Safety  Zone:  Route  1 
Bascule  Bridge,  Mystic  River,  Mystic,  CT 

(a)  Location.  The  following  area  is 
designated  as  a  safety  zone:  all  waters  of 
the  Mystic  River  within  100  feet  of  both 
the  north  and  south  sides  of  the  Route 

1  Bascule  Bridge  located  in  approximate 
position  41°21'3''  N,  071°58'1''  W. 

(b)  Enforcement  period.  This  section 
is  effective  from  7  a.m.  (EST)  December 
1.  2001  to  7  a.m.  (EST)  April  15,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  hailed 
by  a  U.S.  Coast  Guard  vessel  by  siren, 
radio,  flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  October  23,  2001. 
Joseph ).  Coccia, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Group/MSO  Long  Island  Sound. 

[FR  Doc.  01-28006  Filed  11-6^1;  8:45  am) 

aiLUNC  CODE  4S10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Western  Alaska-OI-OQS] 

RIN2115-AA97  | 

Safety  Zone;  Gulf  of  Alaska,  southeast 
of  Narrow  Cape,  Kodlak  Island,  AK 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  GiUf  of  Alaska,  southeast  of  Narrow 
Cape,  Kodialc  Island,  Alaska.  The  zone 
is  needed  to  protect  the  safety  of 


persons  and  vessels  operating  in  the 
vicinity  of  the  safety  zone  during  a 
rocket  launch  from  the  Alaska 
Aerospace  Development  Corporation, 
Narrow  Cape.  Kodiak  Island  facility. 
Entry  of  vessels  or  persons  into  this 
zone  is  prohibited  unless  specifically 
authorized  by  the  Commander. 
Seventeenth  Coast  Guard  District,  and 
the  Coast  Guard  Captain  of  the  Fort, 
Western  Alaska,  or  his  on-scene 
representative.  The  intended  effect  of 
the  proposed  safety  zone  is  to  ensure  the 
safety  of  human  life  and  property  during 
the  rocket  laiuich. 
DATES:  This  temporary  final  rule  is 
effective  h'om  6:30  a.m.  to  10:30  a.m. 
each  day  starting  November  9,  2001 
through  November  14,  2001,  and  then 
from  5  a.m.  to  9:15  a.m.  each  day 
starting  November  15,  2001  through 
November  21,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  COTP  Western  Alaska-01-008 
and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office  Anchorage,'  510  "L"  Street,  Suite 
100,  Anchorage,  AK  99501  between  7:30 
a.m.  to  4  p.m.  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Diane  Kalina,  Marine  Safety 
Office  Anchorage,  at  (907)  271-6700. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Infonnatioii 

Piusuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  fNPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register.  The  parameters  of 
the  zone  will  not  unduly  impair 
business  and  transits  of  vessels.  The 
Coast  Guard  will  announce  via 
Broadcast  Notice  to  Mariners  the 
anticipated  date  and  time  of  each 
launch  and  will  grant  general 
permission  to  enter  the  safety  zone 
during  those  times  in  which  the  launch 
does  not  pose  a  hazard  to  mariners. 
Because  the  hazardous  condition  is 
expected  to  last  for  approximately  4 
hours  of  each  day  for  13  days,  and 
because  general  permission  to  enter  the 
safety  zone  will  be  given  during  non- 
hazardous  times,  the  impact  of  this  rule 
on  commercial  and  recreational  traffic  is 
expected  to  be  minimal.  Therefore, 
notice  and  comment  is  imnecessary^ 
Additionally,  the  process  of  scheduling 
a  rocket  launch  is  uncertain  due  to 
unforeseen  delays  that  can  cause 
cancellation  of  the  launch.  The  Coast 


Guard  attempts  to  publish  a  Final  Rule, 
with  a  30-day  window,  as  close  to  the 
expected  launch  date  as  possible,  when 
it  is  conveyed  to  them  in  time.  Any 
delay  encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  public  interest  since 
immediate  action  is  needed  to  protect 
human  life  and  property  from  possible 
fallout  from  the  rocket  launch.  This 
safety  zone  should  have  minimal  impact 
on  vessel  transits  and  announcements 
via  Broadcast  Notice  to  Mariners  will 
give  vessels  advanced  notice  of  the 
launch. 

Background  and  Purpose 

The  Alaska  Aerospace  Development 
Corporation  (AADC)  will  attempt  to 
lavmch  an  unmanned  rocket  from  their 
facility  at  Narrow  Cape,  Kodiak  Island, 
Alaska  sometime  between  8:24  a.m.  and 
10:10  a.m.  each  day  from  November  9, 
2001  through  November  14,  2001  and 
between  7:02  a.m.  and  8:54  a.m.  each 
day  from  November  15,  2001  through 
November  21,  2001.  The  safety  zone  is 
necessary  to  protect  spectators  and 
transiting  vessels  from  the  potential 
hazards  associated  with  the  launch. 

The  Coast  Guard  will  announce  via 
Broadcast  Notice  to  Mariners  the 
anticipated  date  and  time  of  the  launch 
and  will  grant  general  permission  to 
enter  the  safety  zone  during  those  times 
in  which  the  launch  does  not  pose  a 
hazard  to  mariners.  Because  the 
hazardous  condition  is  expected  to  last 
for  approximately  4  hours  of  each  day 
for  13  days,  and  because  general 
permission  to  enter  the  safety  zone  will 
be  given  during  non-hazardous  times, 
the  impact  of  this  rule  on  commercial 
and  recreational  traffic  is  expected  to  be 
minimal. 

Discussion  of  Regulation 

From  the  latest  information  received 
from  the  Alaska  Aerospace 
Development  Corporation,  the  launch 
window  is  scheduled  for  4  hours  each 
day  from  November  9,  2001  through 
November  21,  2001.  The  size  of  the 
safety  zone  has  been  set  based  upon  the 
trajectory  information  in  order  to 
provide  a  greater  safety  buffer  in  the 
event  that  the  laimch  is  aborted  shortly 
after  take-off.  The  proposed  safety  zone 
includes  an  area  in  the  Gulf  of  Alaska, 
southeast  of  Narrow  Cape,  Kodiak 
Island,  Alaska.  Specifically,  the  zone 
includes  the  waters  of  the  Gulf  of  Alaska 
that  are  within  the  area  by  a  line  drawn 
from  a  point  located  at  57°26'53''  North. 
152''22'14''  West,  then  south  to  a  point 
located  at  57°24'42''  North,  152°23'18'' 
West,  then  southeast  to  a  point  located 
at  57°11'32'  North,  152°05'35''  West, 
then  northeast  to  a  point  located  at 


Federal  Register/ Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Rules  and  Regulations       56217 


57°18'45''  North,  151°53'47"  West,  then 
west  northwest  to  the  point  located  at 
57°27'45"  North,  152°18'31''  West,  then 
back  to  the  first  point.  All  coordinates 
reference  Datum:  NAD  1983. 

This  safety  zone  is  necessary  to 
protect  spectators  and  transiting  vessels 
from  the  potential  hazards  associated 
with  the  launch  of  the  rocket.  The  Coast 
Guard  will  aimounce  via  Broadcast 
Notice  to  Mariners  the  anticipated  date 
and  time  of  the  laimch  and  will  grant 
general  permission  to  enter  the  safety 
zone  diuing  those  times  in  which  the 
launch  does  not  pose  a  hazard  to 
mariners. 

Regulatory  Evaluation 

This  nde  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regiUatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  nde  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  Because  the  hazardous 
condition  is  expected  to  last  for  only 
approximately  4  hours  of  each  day  for 
13  days,  and  because  general  permission 
to  enter  the  safety  zone  will  be  given 
during  non-hazardous  times,  the 
economic  impact  of  this  rule  on 
commercial  traffic  should  be  minimal. 
In  addition,  before  the  effective  period, 
we  will  issue  maritime  advisories 
widely  available  to  users  of  the  affected 
portion  of  the  Gulf  of  Alaska.  We 
believe  there  will  be  minimal  economic 
impact  on  commercial  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we.  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 


vessels  intending  to  transit,  anchor,  or 
fish  in  a  portion  of  the  Gulf  of  Alaska 
off  Ugak  Island  and  Narrow  Cape  from 
6:30  a.m.  to  10:30  a.m.  each  day  starting 
November  9.  2001  through  November 
14,  2001,  and  then  from  5  a.m.  to  9:15 
a.m.  each  day  starting  November  15, 
2001  through  November  21,  2001. 
Because  the  hazardous  condition  is 
expected  to  last  for  approximately  4 
hours  of  each  day  for  13  days,  and 
because  general  permission  to  enter  the 
safety  zone  will  be  given  during  non- 
hazardous  times,  the  impact  of  this  rule 
on  commercial  and  recreational  traffic 
should  be  minimal.  Before  the  effective 
period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  affected  portion  of  the  Gulf  of 
Alaska.  We  be)ieve  there  will  be 
minimal  impact  to  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  nde  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particidar,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 


Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
economically  significant  and  does  not 
cause  an  environmental  risk  to  health  or 
risk  to  safety  that  may 
disproportionately  affect  children. 

Consultation  and  Coordination  with 
Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  affect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  EflRects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
is  excluded  under  paragraph  (34)(g) 
because  it  is  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways.  l 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows:    j 

FART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  SO  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T17-008  to 
read  as  follows: 

§165.117-008    Alaska  Aerospace 
Development  Corporation,  Narrow  Cape, 
Kodiak  Island,  AK:  Safety  Zones. 

(a)  Description.  This  safety  zone 
includes  an  area  in  the  Gulf  of  Alaska, 
southeast  of  Narrow  Cape,  Kodiak 
Island,  Alaska.  Specifically,  the  zone 
includes  the  waters  of  the  Gulf  of  Alaska 
that  are  within  the  area  bounded  by  a 
line  drawn  from  a  point  located  at 
57°26'53''  North,  152°22'14''  West,  then 
south  to  a  point  located  at  57°24'42'' 
North,  152°23'18''  West,  then  southeast 
to  a  point  located  at  57°11'32"  North, 
152°05'35''  West,  then  northeast  to  a 
point  located  at  57°18'45''  North, 
151°53'47''  West,  then  west  northwest  to 
the  point  located  at  57°27'45''  North, 
152°18'31''  West,  then  back  to  the  first 
point.  All  coordinates  reference  Datum: 
NAD  1983. 

(b)  Effective  dates.  This  section  is 
effective  from  6:30  a.m.  to  10:30  a.m. 
each  day  starting  Ndvember  9,  2001 
through  November  14,  2001,  and  then 
from  5  a.m.  to  9:15  a.m.  each  day 
starting  November  15,  2001  through 
November  21,2001. 

(c)  Regulations.  (1)  The  Captain  of  the 
Port  and  the  Duty  Officer  at  Marine 
Safety  Office,  Anchorage,  Alaska  can  be 
contacted  at  telephone  number  (907) 
271-6700. 

(2)  The  Captain  of  the  Port  may 
authorize  and  designate  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  to  act  on  his  behalf  in  enforcing 
the  safety  zone. 

(3)  The  general  regulations  governing 
safety  zones  contained  in  §  165.23  of 
this  part  apply.  No  person  or  vessel  may 
enter  or  remain  in  this  safety  zone,  with 
the  exception  of  attending  vessels, 
without  first  obtaining  permission  from 
the  Captain  of  the  Port  or  his  on-scene 
representative.  In  the  vicinity  of  Narrow 
Cape,  the  Captain  of  the  Port,  Western 
Alaska's  on-scene  representative  may  be 


contacted  at  the  Kodiak  Launch 
Complex  via  VHF  marine  channel  16. 

Dated:  October  26.  2001. 
W.  J.  Hutmacher, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Western  Alaska. 

IFR  Doc.  01-28005  Filed  11-6-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-056-2-200205;  FRL-7098-6] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Alabama:  Control  of  Gasoline 
Sulfur  and  Volatility 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  approving  a  SIP 
revision  submitted  by  the  State  of 
Alabama  establishing  low-sulfur  and 
low-Reid  Vapor  Pressure  (RVP) 
requirements  for  gasoline  distributed  in 
the  Birmingham  nonattainment  area 
(Shelby  and  Jefferson  counties  in 
Alabama).  Alabama  developed  these 
fuel  requirements  to  reduce  emissions  of 
nitrogen  oxides  and  volatile  organic 
compounds  as  part  of  the  State's 
strategy  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  Birmingham 
nonattainment  area.  EPA  is  approving 
Alabama's  fuel  requirement  into  the  SIP 
because  these  fuel  requirements  are  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act  (the  Act),  and  are 
necessary  for  the  Birmingham 
nonattainment  area  to  achieve  the  1- 
hour  ozone  NAAQS  in  a  timely  manner. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  7,  2001. 
ADDRESSES:  Copies  of  the  State 
submittal(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960.  Lynorae  Benjamin,  (404) 
562-9040. 
Alabama  Department  of  Environmental 
Management  (ADEM),  400  Coliseum 
Boulevard,  Montgomery,  Alabama 
36110-2059. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynorae  Benjamin,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4,  Environmental 


Protection  Agency,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303-8960.  The  telephone 
number  is  (404)  562-9040.  Ms. 
Benjamin  can  also  be  reached  via 
electronic  mail  at 
benjamin.Iynorae@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  1,  2000,  the  State  of  Alabama 
submitted  an  attainment  demonstration 
for  the  1-hour  ozone  NAAQS  for  the 
Birmingham  nonattainment  area  for 
inclusion  into  the  Alabama  SIP.  The 
nde  for  the  fuel  program  (the  subject  of 
this  final  rulemaking)  is  included  in  this 
submittal  in  Appendix  I;  the  request  for 
a  waiver  from  Federal  preemption 
pursuant  to  211(c)(4)(C)  of  the  Act  (also 
the  subject  of  this  final  rulemaking)  is 
included  as  Appendix  II  of  this 
submittal.  Specifically,  Appendix  n  of 
the  Alabama  submittal  contains  data 
and  analyses  to  support  a  finding  under 
section  211(c)(4)(C)  that  the  State's  low- 
sulfur  and  low-RVP  requirements  are 
necessary  for  the  Birmingham 
nonattainment  area  to^chieve  the  ozone 
NAAQS.  On  September  11,  2001,  (66  FR 
47142)  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  to  approve 
the  fuel  waiver  request  and  fuel  rule. 
That  NPR  provides  a  detailed 
description  of  this  action  and  EPA's 
rationale  for  proposed  approval.  The 
public  comment  period  for  this  action 
ended  on  October  11,  2001.  No 
comments,  adverse  or  otherwise,  were 
received  on  EPA's  proposal. 

Final  Action 

EPA  is  approving  Alabama's  low- 
sulfur/low-RVP  fuel  program  into  the 
federally  enforceable  SIP  because  the 
fuel  requirements  are  in  accordance 
with  the  Act,  are  necessary  for  the 
Birmingham  nonattainment  area  to 
achieve  the  1  hour  ozone  NAAQS  in  a 
timely  manner,  and  will  supply  some  or 
all  of  the  reductions  needed  to  achieve 
the  ozone  NAAQS. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
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will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  afi'ect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2001).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  ntJt  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 


provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  prior  existing  requirements  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1195  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Action  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House-of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Jeuiuary  7,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
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purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovenunental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  24,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  B — Alid>ama 

2.  Section  52.50  is  amended: 

A.  In  paragraph  (c)  add  a  new  chapter 
heading  No.  335-3-20-Control  Fuels, 
and  entries  for  Sections  335-3-20-.01, 
335-3-20-.02,  and  335-3-20-03;  and 

B.  In  paragraph  (e)  add  a  new  entry 
for  "Alabama  Fuel  Waiver  Request — 
Appendix  II  of  the  Attainment 
Demonstration  of  the  1-hour  NAAQS  for 
Ozone  for  the  Birmingham 
Nonattainment  Area,"  at  the  end  of  the 
table  to  read  as. follows: 

§52.50    Identification  of  plan. 

***** 

(c)  *   •   * 


State  citation 


Title  subject 


Adoption  date 


EPA  approval  date 


Federal  Register  notice 


Chapter  No.  335-»-20— Control  of  Fuels 


335-3-20-01  Definitions  October 24, 

335-3-20-02 Control  of  Fuels  October  24, 

335-3-20-.03 Recordkeeping,  Reporting,  October  24, 

and  Testing. 


2000 November  7. 

2000 November  7, 

2000 Novemtjer  7 


2001  66  FR  56219. 

2001 66  FR  56219. 

2001  66  FR  56219. 


(e)  *    •   • 
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Provision 


State  effective  date 


EPA  approval  date 


Federal  Register  notice 


Comments 


Alat>ama  Fuel  Waiver  Re-       December  1 ,  2000 
quest-Appendix  II  of  ttie 
Attainment  Demonstra- 
tion of  the  1-hour 
NAAQS  for  Ozone  for 
tf)e  Bimiingham  hton- 
attainment  Area. 


I^ovember  7,  2001  66  FR  56220. 


[PR  Doc.  01-27828  Filed  11-6-01;  8:45  am) 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD1 24-3084;  FRL-7085-1] 

Approval  ar>d  Promulgation  of  Air 
Quality  Implementation  Plana; 
Maryland;  Control  of  Volatile  Organic 
Compound  Emiaaiona  from  DIatilled 
Splrita  Facliitiea,  Aeroapace  Coating 
Operationa  and  jcraft  Pulp  Miila 

AGENCVrEnvironmentcil  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Maryland. 
These  revisions  establish  reasonably 
available  control  technology  (RACT)  • 
requirements  to  reduce  emissions  of 
volatile  organic  compounds  (VOCs) 
from  distilled  spirits  facilities, 
aerospace  coating  operations,  and  kraft 
pulp  mills.  The  intended  effect  of  this 
action  is  to  approve  three  regulations 
that  reduce  VOC  emissions  from 
distilled  spirits  facilities,  aerospace 
coating  operations,  and  kraft  pulp  mills. 
This  action  is  being  taken  under  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  7,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore, 
Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  814-2182  and  Kristeen 
Gaffney,  (215)  814-2092,  or  via  e-mail  at 


quinto.rose@epamaiI.epa.gov  and 
gaffney.kristeen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  July  2,  2001,  the  Maryland 
Department  of  Enviroiunent  (MDE) 
requested  that  EPA  parallel-process  its 
approval  of  three  proposed  state 
regulations  as  revisions  to  the  Maryland 
SIP.  These  regulations  control  VOC 
emissions  from  (1)  distilled  spirits 
facilities,  COMAR  26.11.19.29,  (2) 
aerospace  coating  operations,  COMAR 
26.11.19.13-1,  and  (3)  kraft  pulp  mills, 
COMAR  26.11.14.01,  26.11.14.02  and 
26.11.14.06.  These  regulations  impose 
RACT  requirements  for  the  control  of 
VOC  emissions  at  affected  facilities  in 
Maryland.  EPA  published  its  notices  of 
proposed  rulemaking  (NPRs)  to  approve 
the  aerospace  coating  and  kraft  pulp 
mills  regulations  on  August  24,  2001  (66 
FR  44574),  and  the  distilled  spirits 
facilities  regulation  on  August  27,  2001 
(66  FR  44995),  as  revisions  to  the 
Maryland  SIP. 

EPA  proposed  approval  of  Maryland's 
proposed  regulations  uinder  a  procedure 
called  parallel-processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  state's  procediu^s 
for  amending  and/or  adopting  its 
regulations.  These  regulations  have  now 
been  fully  adopted  by  Maryland  and 
were  formally  submitted  to  EPA  for 
approval  into  the  Maryland  SIP  on 
October  5.  2001.  The  adopted 
regulations  were  not  changed  from  the 
proposed  versions  submitted  for 
parallel-processing.  The  specific 
requirements  of  Maryland's  regulations 
to  control  VOC  emissions  from  distilled 
spirits  facilities,  aerospace  coating 
operations,  and  kraft  pulp  mills;  and  the 
rationale  for  EPA's  proposed  actions  are 
explained  in  the  NPRs  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR  pertaining  to 
aerospace  coating  operations.  EPA  did 
receive  comments  on  the  NPRs 
pertaining  to  kraft  pulp  mills  and 
distilled  spirits  facilities.  They  are  not 
adverse  comments  which  oppose  EPA's 
approval  of  Maryland's  regulations,  but 
rather  comments  that  request  to  make 


certain  clarifications  in  its  final 
rulemaking. 

n.  Comments  and  Responses 

Comment:  EPA  should  make  it  clear 
that  the  terms  and  provisions  of  the 
kraft  pulp  mills  and  the  distilled  spirits 
facilities,  for  this  rulemaking,  only 
apply  to  the  affected  facilities  in 
Maryland. 

Response:  The  terms  and  provisions 
of  the  Maryland's  RACT  regulations  to 
control  VOC  emissions  bom  kraft  pulp 
mills  and  distilled  spirits  facilities,  only 
apply  to  the  affected  facilities  located  in 
Maryland,  namely  Westvaco's  Luke  Mill 
(for  kraft  pulp  mills)  and  Seagram 
Americas  (for  the  distilled  spirits 
facilities),  respectively. 

Comment:  It  is  not  possible  to  control 
emissions  of  VOCs  from  aging  houses 
bom  distilled  spirits  facilities. 

Response:  Neither  the  proposed  nor 
adopted  version  of  Maryland's  RACT  to 
control  VOC  emissions  bom  distilled 
spirits  facilities  requires  that  VOCs  be 
controlled  from  the  aging  warehouses. 
The  Maryland  regulation  is  not  to  be 
construed  to  mean  that  the  required 
good  operating  practices  manual 
extends  to  the  aging  process  at  the 
affected  facility  in  Maryland.  There  are, 
however,  other  emission  sources  at  the 
affected  facility  in  Maryland  where 
fugitive  VOC  emissions  can  be 
minimized.  The  requirements  of 
Maryland's  distilled  spirits  facilities 
regulation  to  minimize  VOC  emissions 
by  implementing  good  operating 
practices  at  fugitive  emission  sources, 
other  than  the  aging  warehouses,  is 
unique  to  the  affected  facility  in 
Maryland. 

m.  Final  Action 

EPA  is  approving  revisions  submitted 
by  the  State  of  Maryland  on  October  5, 
2001  pertaining  to  RACT  requirements 
to  reduce  VOC  from  distilled  spirits 
facilities,  COMAR  26.11.19.29; 
aerospace  coating  operations,  COMAR 
26.11.19.13-1:  and  kraft  pulp  mills, 
COMAR  26.11.14.01,  26.11.14.02  and 
26.11.14.06. 
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IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role'is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 


EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  NOTE)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  7,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  Maryland's  RACT  regulations 
to  control  VOCs  from  distilled  spirits 
facilities,  aerospace  coating  operations, 
and  kraft  pulp  mills,  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


Dated:  October  9.  2001. 
Donald  S.  Welsh, 
Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(160),  (c)(169)  and 
(c)(170)  to  read  as  follows: 

S52.1070    Mantification  o(  plan. 

*  *        •        *        • 

(c)'  *  • 

(160)  Revisions  to  the  Maryland 
Regulation,  COMAR  26.11.19,  Volatile 
Organic  Compounds  from  Specific 
Processes,  submitted  on  October  5,  2001 
by  the  Maryland  Department  of  the 
Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  5.  2001  from  the 
Maryland  Department  of  the 
Environment  transmitting  Maryland 
Regulation.  COMAR  26.11.19.29.  • 
Control  of  Volatile  Organic  Compounds 
From  Distilled  Spirits  Facilities. 

(B)  Additions  of  COMAR  26.11.19.29, 
Control  of  Volatile  Organic  Compounds 
From  Distilled  Spirits  Facilities,  adopted 
by  the  State  of  Maryland  on  September 
11.  2000  and  effective  October  2.  2000. 

(C)  Revisions  to  COMAR  26.11.19.29. 
Control  of  Volatile  Organic  Compounds 
From  Distilled  Spirits  Facilities,  adopted 
by  the  State  of  Maryland  on  September 
25.  2001  and  effective  October  15.  2001. 

(ii)  Additional  Materials — Remainder 
of  the  State  submittals  pertaining  to  the 
revisions  listed  in  paragraphs 
(c)(160)(i)(B)  and  (C)  of  this  section. 

*  *        •        •         • 

(169)  Revisions  to  the  Maryland 
Regulation.  COMAR  26.11.19.  Volatile 
Organic  Compounds  from  Specific 
Processes,  submitted  on  October  5.  2001 
by  the  Maryland  Department  of  the 
Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  5,  2001  from  the 
Maryland  Department  of  the 
Environment  transmitting  Maryland 
Regulation,  COMAR  26.11.19.13-1, 
Aerospace  Coating  Operations. 

(B)  Addition  of  COMAR  26.11.19.13- 
1 .  Aerospace  Coating  Operations. 
adopted  by  the  State  of  Mar>land  on 
September  1 1 .  2000  and  effective 
October  2.  2000. 

(C)  Revisions  to  COMAR  26.11.19.13- 
1,  Aerospace  Coating  Operations, 
adopted  by  the  State  of  Maryland  on 
September  25,  2001  and  effective 
October  15,  2001. 
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(ii)  Additional  Materials — Remainder 
of  the  State  submittals  pertaining  to  the 
regulations  listed  in  paragraphs 
(c)(169){i)(B)  and  (C)  of  this  section. 

(170)  Revisions  to  the  Maryland 
Regulation,  COMAR  26.11.14,  Control  of 
Emissions  from  Kraft  Pulp  Mills, 
submitted  on  October  5,  2001  by  the 
Maryland  Department  of  the 
Environment. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  5,  2001  from  the 
Maryland  Department  of  the 
Environment  transmitting  Maryland 
Regulations  COMAR  26.11.14.01, 
26.11.14.02  and  26.11.14.06,  Ck}ntrol  of 
Emissions  from  Kraft  Pulp  Mills. 

(B)  Additions  of  COMAR  26.11.14.01, 
COMAR  26.11.14.02  and  COMAR 
26.11.14.06,  Control  of  Emissions  from 
Kraft  Pulp  Mills,  adopted  by  the  State  of 
Maryland  on  December  13,  2000  amd 
effective  January  8,  2001. 

(C)  Revisions  to  COMAR  26.11.14.01 
and  COMAR  26.11.14.06,  Control  of 
Emissions  from  Kraft  Pulp  Mills, 
adopted  by  the  State  of  Maryland  on 
September  25,  2001  and  effective 
October  15,  2001. 

(ii)  Additional  Materials — Remainder 
of  the  State  submittals  pertaining  to  the 
revisions  listed  in  paragraphs 
(c)(170)(i)(B)  and  (C)  of  this  section. 

(FR  Doc.  01-27826  Filed  11-6-01;  8:45  am] 

■LUNG  CODE  SSM-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[MD1 17-3081;  FRL-7083-7] 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  RACT  for  the  Control  of  VOC 
Emissions  From  iron  and  Steel 
Production  Installations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  establishes  reasonably 
available  control  technology  (RACT)  for 
the  control  of  emissions  of  volatile 
organic  compounds  (VOCs)  from  iron 
and  steel  production  installations  in 
Maryland.  EPA  is  approving  this 
revision  in  accordance  with  the  Clean 
Air  Act  (CAA).  | 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  7,  2001. 
ADDRESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 


public  inspection  during  normal 
business  hours  at  the  Air  Protection 
DiAdsion,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  L.  Magliocchetti,  (215)  814- 
2174,  or  by  e-mail  at 
magliocchetti.catherine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  July  31,  2001  (66  FR  39471),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Maryland.  The  NPR  proposed  approval 
of  a  SIP  revision,  which  establishes 
reasonably  available  control  technology 
(RACT)  for  the  control  of  emissions  of 
volatile  organic  compounds  (VOCs) 
from  iron  and  steel  production 
installations  in  Maryland.  The  formal 
SIP  revision  was  submitted  by  the  State 
of  Maryland  on  January  8,  2001.  Other 
specific  requirements  of  the  SIP  revision 
pertaining  to  VOC  RACT  from  iron  and 
steel  production  installations  in 
Maryland,  and  the  rationale  for  EPA's 
proposed  action  are  explained  in  the 
NPR,  and  will  not  be  restated  here.  No 
comments  were  received  on  the  NPR. 

n.  Final  Action 

EPA  is  approving  reasonably  available 
control  technology  (RACT)  for  the 
control  of  emissions  of  volatile  organic 
compounds  (VOCs)  from  iron  and  steel 
production  installations  in  Maryland  as 
a  revision  to  the  Maryland  SIP. 

m.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 


Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenmient  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  Th\s  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  set].). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S;C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  final  rule  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  7,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  Maryland  VOC  RACT 
regulation  for  iron  and  steel  production 
facilities  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  5,  2001. 
Thomas  Voitaggio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AIMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V— {Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(163)  to  read  as 
follows: 

§52.1070    Identification  of  plan. 

***** 

(c)*   *   • 

(163)  Revisions  to  the  Maryland 
Regulations  submitted  on  January  8, 
2001  by  the  Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  January  8,  2001  from 
the  Maryland  Department  of  the 
Enviroiunent  transmitting  regulations 


that  establish  reasonably  available 
control  technology  (RACT)  requirements 
for  those  sources  at  integrated  steel 
mills  that  cause  emissions  of  volatile 
organic  compounds  (VOCs). 

(B)  The  following  revisions  to 
COMAR  26.11.10,  effective  December 
25.  2000: 

(1)  Addition  of  COMAR 
26.11.10.01B(1)  through  .0B(5) 
inclusive,  and  .01B(8.)  [existing 
provisions  .OlB(l)  and  .0lB(2)  are 
renumbered  as  .01B(6)  and  .OlB(7) 
respectively). 

(2)  New  COMAR  26.11.10.06  (Control 
of  Volatile  Organic  Compounds  from 
fron  and  Steel  Production  Installations). 

(3)  Revisions  to  COMAR  26.11.10.07 
(Testing  and  Observation  Procedures). 

(C)  Letter  dated  May  29,  2001  from 
the  Maryland  Department  of  the 
Environment,  noting  the  correction  of  a 
typographical  error  made  in  the 
Maryland  Register  publication  of  the 
fron  and  Steel  VOC  RACT  rule. 

(ii)  Additional  Materials — Remainder 
of  the  state  submittal  pertaining  to  the 
regulations  listed  in  paragraph 
(c)(163)(i)(B)  of  this  section. 
[FR  Doc.  01-27930  Filed  11-6-01;  8:45  am] 
BILLMG  CODE  6560-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-056-200204;  FRL-709e-7] 

Approval  and  Promulgation  of 
Implementation  Plans:  Alabama: 
Attainment  Demonstration  of  ttie 
Birmingham  1-hour  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMINARY:  The  EPA  is  approving 
additions  to  Alabama's  Air  Quality 
Regulations  and  the  ground-level  1-hour 
ozone  attainment  demonstration  State 
Implementation  Plan  (SIP)  for  the 
Birmingham  nonattainment  area 
submitted  by  the  Alabama  Department 
of  Environmental  Management  (ADEM) 
on  November  1 ,  2000.  This  rule  is  based 
on  the  requirements  of  the  Clean  Air  Act 
as  amended  in  1990  (CAA),  related  to  1- 
hour  ozone  attainment  demonstrations. 
EPA  will  be  approving  the  fuel  control 
measure  in  a  separate  Federal  Register 
action. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  7,  2001. 
ADDRESSES:  Copies  of  documents 
relative  to  this  action  are  available  at  the 


following  addresses  for  inspection 
during  normal  business  hours: 
Envfronmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 
Alabama  Department  of  Environmental 
Management,  400  Coliseum 
Boulevard,  Montgomery,  Alabama 
36110-2059. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman,  Regulatory  Development 
Section,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9043.  Mr.  Lakeman  can  also 
be  reached  via  electronic  mail  at 
lakeman .  sean@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  1,  2000,  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  submitted  a 
revision  to  its  groimd-level  1-hour 
ozone  attainment  SIP  to  meet  the 
requirements  of  the  CAA  as  amended  in 
1990,  related  to  1-hour  ozone  attainment 
demonstrations.  The  revision  consists  of 
the  adoption  of  the  regulatory  section, 
chapter  335-3-8  Control  of  Nitrogen 
Oxide  Emissions:  (.03)  NOx  Emissions 
from  Electric  Utility  Generating  Units, 
and  the  adoption  of  the  non-regulatory 
ground-level  1-hour  ozone  attainment 
demonstration.  On  September  11,  2001, 
(66  FR  47145)  EPA  published  a  i>otice 
proposing  to  approve  the  November  1 , 
2000,  ground-level  1-hoiu  ozone 
attainment  demonstration  and  the 
associated  regulations.  That  notice 
provided  for  a  public  comment  period 
ending  on  October  11,  2001.  A  detailed 
description  of  this  attainment 
demonstration  and  EPA's  rationale  for 
approving  it  was  provided  in  the 
proposal  notice  and  will  not  be  restated 
here.  No  adverse  comments  were 
received  on  EPA's  proposal. 

L  Final  Action 

EPA  is  approving  the  ground-level  1- 
hour  ozone  attainment  demonstration 
for  Birmingham  and  the  associated 
regulations,  which  were  submitted  to 
EPA  on  November  1.  2000.  EPA  finds 
that  Alabama's  submittal  is  fully 
approvable. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of-Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energ>'  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
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22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibibty 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 


April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  tinder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  contciining  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  7.  2002.  Filing  a 
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petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  October  24,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Chapter  I.  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  B— AlatMina 

2.  Section  52.50  is  amended  by: 

A.  Adding  in  paragraph  (c)  a  new 
entry  in  Chapter  No.  335-3-8 — Nitrogen 
Oxides  Emissions  for  Section  335-3-8- 
.03;  and 

B.  Adding  a  new  entry  at  the  end  of 
the  table  in  paragraph  (e)  for 
"Attainment  Demonstration  of  the 
hour  NAAQS  for  Ozone  for  the 
Birmingham  Nonattainment  Area"  to 
read  as  follows: 

§52.50    Identification  of  plan. 

*        *        •        •        • 

(c)*  *  * 


State  citation 

Title  subject                               Adoption  date                 EPA  approval  date 

Federal  Register  notice 

•                                                                • 

*                               «                               •                               *  ' 

• 

Chapter  No.  335-3-8  Nitrogen  Oxides  Emissions 

•Section  335-3-8-03 


NOx  Emissions  from  Electric  Utility    Octotier  24,  2000 
Generating  Units. 


Novemt>er  7.  2001 


[Insert  citation  of  publi- 
cation]. 


•        *        * 
(d)*  •  * 


(e)*  *  * 


Federal 

Register 

/Vol. 

66, 

No. 

216/ 

Wednesday, 

November  7, 

2001 /Rules  and  Regulat 

ions 

56225 

Provision 

State  Effective  date 

EPA  approval  date 

Federal  Register  notice 

Comments 

Attainment  Demonstra- 
tion of  ttie  1  -hour 
NAAQS  for  Ozone  for 
the  Birmingham  Non- 
attainment  Area. 


Decemt)er  1,  2000 November  7.  2001 


[Insert  citation  of  pultAi- 
cation]. 


i 
|FR  Doc.  01-27827  Filed  11-6-01;  8:45  am] 
BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301187;  FRL-6806-9] 
RIN  2070-AB78 

Imldacloprld;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUI/III/IARY:  This  regulation  establishes 
time-limited  tolerances  for  the 
combined  residues  of  imidacloprid  in  or 
on  almond  nutmeat,  almond  hulls,  and 
cranberries  and  modifies  the  existing 
time  limited  tolerances  for  stone  fruit 
and  prunes.  This  action  is  in  response 
to  EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  almonds,  stone  fruit,  and 
cranberries.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  imidacloprid  in  these  food 
commodities.  The  tolerances  will  expire 
and  are  revoked  on  December  31,  2003. 
DATES:  This  regulation  is  effective 
November  7,  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301187, 
must  be  received  by  EPA  on  or  before 
January  7,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by, 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiue 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301187  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 


Washington,  DC  20460;  telephone 
number:  (703)  308-9367;  and  e-mail 
address:  ertman.andrew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiu-al 
producer,  food  manufacturer,  or 
pesticide  manufactwer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of 

potentially  affected 

entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically. \o\x  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 


part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80._00.html, 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301187.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  conynent  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a. 
is  establishing  a  tolerance  for  combined 
residues  of  the  insecticide  imidacloprid. 
[(l-(6-chloro-3-pyridinyl)  methyl)-N- 
nitro-2-imidazolidinimine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  in  or  on  almond  nutmeat  at  0.05 
part  per  million  (ppm),  almond  hulls  at 
4.0  ppm,  cranberries  at  0.5  ppm  arid 
modifying  the  existing  time  limited 
tolerances  for  stone  fiiiit  from  1 .0  ppm 
to  3.0  ppm  and  prunes  from  3.5  ppm  to 
10.0  ppm.  These  tolerances  will  expire 
and  are  revoked  on  December  31,  2003. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerance  ftx)m  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
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requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408{b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA.to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

m.  Emergency  Exemption  for 
Imidacloprid  on  Stone  Fruit  and 
Almonds  and  FFDCA  Tolerances 

The  glassy-winged  sharpshooter 
(GWSS)  poses  a  significant  threat  to 
viticulture  throughout  California.  Native 
to  Southeast  United  States,  this  large 
leafhopper  was  inadvertently 
introduced  into  Southern  California 
about  10  years  ago.  It  went 
unrecognized  for  several  years  due  to  its 
similarity  to  the  smoke  tree 
sharpshooter,  a  native  insect.  It  is  of 


particular  concern  to  grape  growers  due 
to  its  ability  to  transmit  Xylella 
fastidiosa,  the  bacterium  that  causes 
Pierce's  Disease.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
imidacloprid  on  stone  fruit  and  almonds 
for  control  of  the  glassy-  winged 
sharpshooter  in  California.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
State. 

EPA  has  also  authorized  under  FIFRA 
section  18  the  use  of  imidacloprid  on 
cranberries  for  control  of  cranberry 
weevils  in  Massachusetts.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
imidacloprid  in  or  on  stone  fruit, 
almonds  and  cranberries.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1){6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31,  2003,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  stone  fruit,  primes,  almond 
nutmeat,  almond  hulls  and  cranberries 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
maimer  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  these  tolerances 
at  the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  imidacloprid  meets  EPA's 
registration  requirements  for  use  on 
stone  fruit,  almonds,  and/or  cranberries 
or  whether  permanent  tolerances  for 
these  uses  would  be  appropriate.  Under 
these  circumstances,  EPA  does  not 
believe  that  these  tolerances  serve  as  a 
basis  for  registration  of  imidacloprid  by 
a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 


States  other  than  California  to  use  this 
pesticide  on  stone  fruit  and  almond  or 
Massachusetts  on  cranberries  under 
section  18  of  FIFRA  without  following 
all  provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  imidacloprid,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

rV.  Aggregate  Risk  Assessment  and 
Determination  of  Satiety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerance  for  the  combined 
residues  of  imidacloprid  in  or  on 
almond  nutmeat  at  0.05  ppm,  almond 
hulls  at  4.0  ppm,  stone  fruit  at  3.0  ppm, 
pnmes  at  10.0  ppm,  and  cranberries  at 
0.5  ppm.  EPA's  assessment  of  the 
dietary  exposures  arid  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 
equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 
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Where  an  additional  safety  factor  is 
retained  due  to  concerns  imique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF(10X  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 


To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  xlO-*"  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 


be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE^^ncd  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  imidacloprid  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Imidacloprid  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concern  for  Risk 

Assessment 

Study  and  Toxkx)k)gk:al  Effects 

Acute  Dietary  females  13-50 
years  of  age 

* 

NOAEL  =  Not  Detemiined 
LOAEL  =  42  mg/kg/day 
UF=100 

Acute  RfD  =  0.42  mg/kg/ 
day 

FQPA  SF  =  3 
aPAD  =  acute  RfD/FQPA 
SF  =  0.14  mg/kg/day 

Acute  Neurotoxkaty  -  Rats 
LOAEL  =  42  mg/kg/day  based  on  decreased 
motor  activity  in  female  rats. 

Acute  Dietary  general  popu- 
lation including  infants  and 
children 

NOAEL  =  Not  Detemnined 
LOAEL  =  42  mg/kg/day 
UF=  100 

Acute  RfD  =  0.42  mg/kg/ 
day 

FQPA  SF  =  3 
aPAD  =  acute  RfD/FQPA 
SF  =  0.14  mg/kg/day 

Acute  f^urotoxk%  -  Rats 
LOAEL  =  42  mg/kg/day  based  on  decreased 
motor  activity  in  female  rats. 

Cfironic  Dietary  all  populations 

NOAEL=  5.7  mg/kg/day 
UF  =  100 

Chronk:  RfD  =  0.057  mg/ 
kg/day 

FQPA  SF  =  3 
cPAD  =  chronk:  RfD/FQPA 
SF  =  0.019  mg/kg/day 

Combined  Chronk: 

Toxicrty/CarcinogenkJity  -  Rats 

LOAEL  =  16.9  (males)  24.9  (females)  mg/kg 
bwt/day  based  on  increased  numl)er  of  thy- 
roid leskxis. 

Short-Term  Dermal  (1  to  7  days) 
(Residential) 

N/A 

N/A 

No  demial  or  systemk:  toxKity  was  seen  in  a 
21 -day  dermal  toxicity  study  in  rabt>its  fol- 
lowing repeated  demial  applk:atK>ns  of 
ImkJacksprid  at  1,000  mg/kg  bwt/day  (Limit- 
Dose)  for  3  weeks.  Therefore,  this  risk  as- 
sessment is  not  required. 

Intennediate-Term  Dermal  (1 

week  to  several  months) 
(Residential) 

N/A 

N/A 

No  dennal  or  systemk:  toxcity  was  seen  in  a 
21 -day  dermal  toxk:ity  study  in  rabt>its  fol- 
towing  repeated  dermal  applicatk>ns  of 
imkJacloprid  at  1,000  mg/kg  bwVday  (Limit- 
Dose)  for  3  weeks.  Therefore,  this  risk  as- 
sessment is  not  required. 

Long-Tenn  Dernial  (several 

months  to  lifetime) 
(Residential) 

N/A 

N/A 

No  dermal  or  systemk:  toxk:ity  was  seen  in  a 
21 -day  demial  toxkHty  study  in  rabbits  fol- 
lowing repeated  dennal  applicatkxis  of 
imkJactoprid  at  1,000  mg/kg  bwt/day  (Limit- 
Dose)  for  3  weeks  Therefore,  this  risk  as- 
sessment is  not  required. 

Short-Term  Inhalation  (1  to  7 

days) 
(Residential) 

N/A 

N/A 

A  short-term  inhalatkxi  endpoint  was  not  identi- 
fied due  to  the  demonstrated  absence  of  tox- 
icity. 

Intermediate-Term  Inhalation  (1 

week  to  several  months) 
(Residential) 

N/A 

N/A 

Based  on  the  LCw  of  >5.33  mg/L  (Limit-Dose), 
imklactoprid  is  placed  in  Toxk:ity  Category 
IV.  Additionally,  the  vapor  pressure  for 
imklacloprid  is  relatively  low  (6  9  x  10"  ton) 
Therefofe,  a  separate  risk  assessment  via 
this  route  is  not  required. 
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Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Imidacloprid  for  Use  in  Human  Risk 

Assessment — Continued 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 

Concern  for  Risk 

Assessment 

Study  and  Toxicological  Effects 

Long-Term  Inhalation  (several 

months  to  lifetime) 
(Residential) 

N/A 

N/A 

Based  on  the  LCso  of  >5.33  mg/L  (Limit-Dose), 
imidacloprid  is  placed  in  Toxicity  Category 
IV.  Additionally,  the  vapor  pressure  for 
imidacloprid  is  relatively  low  (6.9  x  lO-'  torr). 
Therefore,  a  separate  risk  assessment  via 
this  route  is  not  required. 

Cancer  (oral,  dermal,  inhalation 

) 

N/A 

N/A 

Imidacloprid  has  been  classified  by  the  Agency 
as  a  Group  E  chemk:al,  no  evidence  of  car- 
cinogenicity for  humans,  thus,  a  cancer  risk 
assessment  is  not  required. 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances,  some  time- 
limited,  are  currently  established  (40 
CFR  180.472)  for  the  combined  residues 
of  the  insecticide  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  in  or  on  a  variety  of  raw 
agricultural  and  animal  commodities  at 
levels  ranging  from  0.02  ppm  in  eggs  to 
15  ppm  in  raisins,  waste.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
[imidacloprid]  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEMtm) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992- 
nationwide  Continuing  Siuveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposiue  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  100%  crop 
treated  and  tolerance  level  residues. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEENf'^  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992-  nationwide  CSFII  and 
acciunulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  Tolerance  level 
residues  and  some  percent  crop  treated 
data  used  of  selected  commodities. 

iii.  Cancer.  Imidacloprid  has  been 
classified  by  the  Agency  as  a  Group  E 
chemical,  no  evidence  of 


carcinogenicity  for  humans,  thus,  a 
cancer  risk  assessment  is  not  required. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(F)  states  that  the  Agency  may 
use  data  on  the  actual  percent  of  food 
treated  for  assessing  chronic  dietary  risk 
only  if  the  Agency  can  make  the 
following  findings:  Condition  1,  that  the 
data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  such  crop  is 
likely  to  contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposiu^  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2KF),  EPA  may  require 
registijmts  to  submit  data  on  PCT. 

The  Agency  used  tolerance  level 
residues  and  some  percent  crop  treated 
data  on  selected  commodities.  The 
Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposiu'e 
over  a  lifetime,  and  is  unlikely  to 
imderestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 


tend  to  change  continuously  over  time, 
such  that  an  individual  is  imlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  imlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposuje  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
imidacloprid  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
imidacloprid  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
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the  physical  characteristics  of 
imidacloprid. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
Screening  Concentrations  in  Ground 
Water  (SCI-GROW),  which  predicts 
pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
GENEEC  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  imlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  wafer  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  imidacloprid 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  imidacloprid 
for  acute  exposures  are  estimated  to  be 
4.1  parts  per  billion  (ppb)  for  surface 
water  and  1.1  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  0.1  ppb  for  surface  water 
and  1.1  ppb  for  ground  water.     «.  '  • 


3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Imidacloprid  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  Ornamentals  (e.g., 
flowering  and  foliage  plants,  ground 
covers,  turf,  and  lawns),  tobacco,  golf 
courses,  walkways,  recreational  areas, 
household  or  domestic  dwellings 
(indoor/outdoor),  and  cats/dogs.  The 
risk  assessment  was  conducted  using 
the  following  exposure  assumptions: 
Short-  and  intermediate-term  oral 
exposure  are  not  expected  for  adult 
population  subgroups.  However,  since 
imidacloprid  is  registered  for  use  on 
turf,  home  gardens  and  pets,  the  Agency 
has  identified  potential  short-term  oral 
exposures  to  children  for  these  uses. 
Thus,  a  residential  short-term  risk 
assessment  via  the  oral  route  is 
required. 

"The  DWLOC  for  short-term  exposure 
to  imidacloprid  was  calculated  relative 
to  the  aPAD  which  was  utilized  for 
estimating  risk  for  short-term  oral 
exposure  to  imidacloprid.  To  calculate 
the  DWLOC  for  short-term  exposure 
relative  to  an  acute  toxicity  endpoint, 
the  sum  of  average  dietary  food 
exposure  and  the  oral  exposure  from 
imidacloprid  home  garden,  turf,  and  pet 
uses  was  subtracted  from  the  aPAD  to 
obtain  the  maximum  allowable  short- 
term  exposure  to  imidacloprid  in 
drinking  water  (Chronic  food  exposure 
=  0.011  mg/kg/day.  Oral  exposure  from 
home  garden  and  turf  uses  =  0.0059  mg/ 
kg  bwt/day,  oral  exposure  from  pet  uses 
=  0.10  mg/kg  bwt/day).  DWLOCs  were 
then  calculated  using  default  body 
weights  and  drinking  water 
consumption  figures,  and  then 
compared  to  the  chronic  water  number. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 


produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26,  1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Developmental  toxicity  studies.  In  a 
developmental  toxicity  study  with 
Sprague-Dawley  rats,  groups  of  pregnant 
animals  (25/group)  received  oral 
administration  of  imidacloprid  (94.2%) 
at  0,  10,  30,  or  100  mg/kg  bwt/day 
during  gestation  days  6  through  16. 
Maternal  toxicity  was  manifested  as 
decreased  body  weight  gain  at  all  dose 
levels  and  reduced  food  consumption  at 
100  mg/kg  bwt/day.  No  treatment- 
related  effects  were  seen  in  any  of  the 
reproductive  parameters  (i.e.,  Caesarean 
section  evaluation).  At  100  mg/kg  bwt/ 
day,  developmental  toxicity  manifested 
as  wavy  ribs  (fetus  =7/149  in  treated  vs. 
2/158  in  controls  and  litters,  4/25  vs.  1/ 
25).  For  maternal  toxicity,  the  LOAEL 
was  10  mg/kg  bwrt/day  (LDT)  based  on 
decreased  body  weight  gain;  a  NOAEL 
was  not  established.  For  developmental 
toxicity,  the  NOAEL  was  30  mg/kg  bwt/ 
day  and  the  LOAEL  was  100  mg/kg  bwt' 
day  based  on  increased  wavy  ribs. 

In  a  developmental  toxicity  study 
with  Chinchilla  rabbits,  groups  of  16 
pregnant  does  were  given  oral  doses  of 
imidacloprid  (94.2%)  at  0,  8.  24  or  72 
mg/kg  bui/day  during  gestation  days  6 
through  18.  For  maternal  toxicity,  the 
NOAEL  was  24  mg/kg  bwt/day  and  the 
LOAEL  was  72  mg/kg  bwt/day  based  on 
mortality,  decreased  body  weight  gain, 
increased  resorptions,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  24  mg/kg  bwt/day  and 
the  LOAEL  was  72  mg/kg  bwt/day  based 


56230       Federal  Register /Vol.  66,  No.  216 /Wednesday.  November  7,  2001 /Rules  and  Regulations 


on  decreased  fetal  body  weight, 
increased  resorptions,  and  increased 
skeletal  abnormalities. 

3.  Reproductive  toxicity  study.  In  a  2- 
generation  reproductive  toxicity  study, 
imidacloprid  (95.3%)  was  administered 
to  Wistar/Han  rats  at  dietary  levels  of  0, 
100,  250,  or  700  ppm  (0,  7.3, 18.3,  or 
52.0  mg/kg  bwt/day  for  males  and  0,  8.0, 
20.5,  or  57.4  mg/kg  bwt/day  for 
females).  For  parental/systemic/ 
reproductive  toxicity,  the  NOAEL  was 
250  ppm  (18.3  mg/kg  bwt/day)  and  the 
LOAEL  was  750  ppm  (52  mg/kg  bwt/ 
day),  based  on  decreases  in  body  weight 
in  both  sexes  in  both  generations.  Based 
on  these  factors,  the  Agency  determined 
that  the  review  be  revised  to  indicate 
the  parental/systemic/reproductive 
NOAEL  and  LOAEL  to  be  250  and  700 
ppm,  respectively,  based  upon  the  body 
weight  decrements  observed  in  both 
sexes  in  both  generations. 

4.  Prenatal  and  postnatal  sensitivity. 
The  developmental  toxicity  data 
demonstrated  no  increased  sensitivity  of 
rats  or  rabbits  to  in  utero  exposiue  to 
imidacloprid.  In  addition,  the  multi- 
generation  reproductive  toxicity  study 
data  did  not  identify  any  increased 
sensitivity  of  rats  to  in  utero  or  postnatal 
exposiwe.  Parental  NOAELs  were  lower 
or  equivalent  to  developmental  or 
offspring  NOAELs. 

5.  Conclusion.  There  is  a  need  for  a 
developmental  neurotoxicity  study  for 
assessment  of  potential  alterations  of 
functional  development.  However,  the 
Agency  has  determined  that  this  data 
gap  does  not  preclude  the     | 
establishment/continuance  df 
tolerances.  The  lOX  safety  factor  to 
account  for  enhanced  sensitivity  of 


infants  and  children  (as  required  by 
FQPA)  was  reduced  to  3x  and  the  factor 
applies  to  all  population  subgroups. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  steindards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiue 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consimiption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(aduh  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 


DWLOCs.  Generally,  a  DWLOC  is 
calcvdated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
imidacloprid  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiue,  OPP  will  reassess  the  potential 
impacts  of  imidacloprid  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  imidacloprid  will 
occupy  24%  of  the  aPAD  for  the  U.S. 
population,  18%  of  the  aPAD  for 
females  13  years  and  older,  47%  of  the 
aPAD  for  non-nursing  infants  less  than 
1  year  old  and  47%  of  the  aPAD  for 
children  1-6  years  old.  In  addition, 
despite  the  potential  for  acute  dietary 
exposiue  to  imidacloprid  in  drinking 
water,  after  calculating  DWLOCs  and 
comparing  them  to  conservative  model 
estimated  environmental  concentrations 
of  imidacloprid  in  surface  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Imidacloprid 


Population  Subgroup 

aPAD 
(mgrt^g) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(PPb) 

U.S.  population 

0.14 

24% 

4.1 

1.1 

3,900 

CNWren  1-6 

0.14 

47% 

4.1 

1.1 

740 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposiue  to  imidacloprid  from  food 
will  utilize  26%  of  the  cPAD  for  the 
U.S.  population,  68%  of  the  cPAD  for 
non-nursing  infants  and  58%  of  the 


cPAD  for  children  1-6  years  old.  Based 
on  the  use  pattern,  chronic  residential 
exposure  to  residues  of  imidacloprid  is 
not  expected.  In  addition,  despite  the 
potential  for  chronic  dietary  exposure  to 
imidacloprid  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 


them  to  conservative  model  estimated 
environmental  concentrations  of 
imidacloprid  in  siuface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 
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Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Imidacloprid 


Population  Subgroup 

cPAD 
(mg/kg/day) 

%  cPAD 
(Food) 

f                    -           ■    ■  — 

Surface 

Water  EEC 

(Ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.019 

26 

0.1 

1.1 

490 

Non-nursing  Infants 

0.019 

68 

0.1 

1.1 

60 

Children  1-6  years  old 

0.019 

58 

0.1 

1.1 

90 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposiue  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Imidacloprid  is  currently  registered 
for  uses  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  imidacloprid. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  350  for 
children  1-6  years  old  (the  population 
sub-group  of  concern.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 
food  and  residential  uses.  In  addition, 
short-term  DWLOCs  were  calculated 


and  compared  to  the  EECs  for  chronic 
exposiu^  of  imidacloprid  in  ground 
water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Imidacloprid 


Populatk}n  Subgroup 

Aggregate 

Mi5E(Food 

+  Ftesiden- 

tial) 

Concern 
(LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Sfxxl-Term 

DWLOC 

(ppb) 

ChiWren  1-6  years  oW 

350 

300 

0.1 

1.1 

200 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposiue  level). 

Though  residential  exposure  could^ 
occur  with  the  use  of  imidacloprid,  no 
toxicological  effects  have  been 
identified  for  intermediate-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
were  previously  addressed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Imidacloprid  has  been 
classified  by  the  Agency  as  a  Group  E 
chemical,  no  evidence  of 
carcinogenicity  for  humans,  thus,  a 
cancer  risk  assessment  is  not  required. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  imidacloprid 
residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adeauate  enforcement  methodology 
(example  -  gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Fiirlow,  PIRIB, 
IRSD  (7502C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits  for 
imidacloprid  on  stone  fruit,  almonds  or 
cranberries. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  the  combined  residues  of 
imidagloprid,  (l-(6-chloro-3-pyridinyl) 
methyI]-iv-nitro-2-imidazolidinimine) 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent,  in  or  on  almond  nutmeat  at  0.05 
ppm,  almond  hulls  at  4.0  ppm, 
cranberries  at  0.5  ppm,  and  the  exisiting 
time  limited  tolerance  for  stone  fruit  is 
modified  from  1.0  ppm  to  3.0  ppm  and 
for  prunes  is  modified  bom  3.5  ppm  to 
10.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 


for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301187  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  January  7,  2002. 

1 .  Filing  the  reqiMtf .  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
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178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  simunary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Qerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3. Copies  for  the  Docket.  In  addition  to 
filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 


Unit  Vn.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301187,  to:  PubUc 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division(7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  hi 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket6tepa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Reijuireiiients 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 


Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998);  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  ride,  the 
requirements  of  the  Regidatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
wUl  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  emd  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regidatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regvdates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
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any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regiUatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  "' 
Thus,  Executive  Order  13175  doe^  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  15,  2001. 

Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.472  is  amended  by 
revising  the  entries  for  "cranberries," 
"stone  fiiiit,  crop  group  12,"  and 
"prunes"  and  adding  commodities  to 
the  table  in  paragraph  (b)  to  read  as        ^ 
follows: 

§  1 80.472    Imidacloprid;  tolerances  for 
residues. 


(b)*     •     * 

Commodity 

Parts 
per  mil- 
lion 

Expiration/ 

Revocation 

Date 

Almond,  hulls  

4.0 

12/31/03 

Almond,  nutmeat  ... 

•                           • 

0.05 

• 

12/31/03 

•                             • 

Cranberries  

0.5 

12A31/03 

•                           • 

• 

•                             • 

Prunes 

10.0 

12/31/03 

Stone  fruit  

3.0 

12/31/03 

•                          • 

• 

•                                 • 

[FR  Doc.  01-27601  Filed  11-6-01;  8:45  am] 
BHJJNO  cooe  6a60-S0-« 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301188;  FRL-6807-1] 
RIN  2070-AB78 

ChlorothakHill;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUMMARY:  This  regulation  re-establishes 
a  time-limited  tolerance  for  combined 
residues  of  chlorothalonil  and  its 
metabolite,  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  in  or  on 
ginseng.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  ginseng.  This  regulation  re- 
establishes a  maximum  permissible 
level  for  residues  of  chlorothalonil  and 
its  metabolite,  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  (SDS-3701)  in 
this  food  commodity.  The  tolerance  will 
expire  and  is  revoked  on  December  31, 
2003. 


DATES:  This  regulation  is  effective 
November  7.  2001.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301188, 
must  be  received  by  EPA  on  or  before 
January  7,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301188  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dan  Rosenblatt,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:(703)  308-9375;  and  e-mail 
address:  rosenblatt.dan@epa.gov. 

SUPPLfMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu^r,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of 

potentially  affected 

entitle 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  maiiufac- 

tunng 
Pesticide  manufac- 

turirig 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically  Mom  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80._OO.html, 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301188.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Mall  «2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  from  8:30  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1){6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  re-establishing  a  tolerance  for 
combined  residues  of  the  fungicide 
chlorothalonil  and  its  metabolite,  4- 
hydroxy-2,5,6- 

trichloroisophthalonitrile,  in  or  on 
ginseng  at  0.10  part  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  December  31,  2003.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 


Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. .  . ." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

in.  Emergency  Exemption  for 
Chlorothalonil  on  Ginseng  and  FFDCA 
Tolerances 

Ginseng  is  a  valuable  root  crop  that  is 
used  as  a  health  supplement  in  a  variety 
of  foods  such  as  teas,  wine,  herbal 
medicines  and  gum.  Ginseng  is  grown 
over  multiple  growing  seasons,  so 
disease  control  is  necessary  to  ensiire 
that  the  harvested  roots  and  seeds  are 


not  damaged  by  intensifying  disease 
pressure  over  successive  seasons.  Roots 
are  not  harvested  until  the  plants  are 
four  years  old.  Growers  are  concerned 
about  the  damage  that  the  fungal  disease 
Altemaria  panax  causes  to  ginseng 
gardens.  The  fungus  can  produce  leaf 
and  stem  blight  which  defoliates  and 
diminishes  the  overall  vigor  of  effected 
ginseng.  These  blights  can  result  in  high 
or  complete  yield  loss  of  the  harvested 
ginseng  foot. 

Growers  have  typically  relied  upon 
mancozeb  treatments  to  protect  gardens 
against  Altemaria  panax.  However, 
during  the  2001  growing  season, 
Wisconsin  experienced  significant 
precipitation  and  also  hot  humid 
conditions.  This  weather  cycle  further 
heightened  the  probability  of  significant 
disease  pressure.  At  the  same  time,  the 
rain  events  negated  the  effectiveness  of 
the  traditional  control  means, 
mancozeb.  If  applied  prior  to  rain 
events,  mancozeb  will  wash  off  of  the 
ginseng  plants.  The  Applicant  identified 
a  weather-stick  formulation  of 
chlorothalonil  that  has  the  characteristic 
of  adhering  strongly  to  the  ginseng 
plants.  Thus,  on  June  15,  2001,  the 
Wisconsin  Department  of  Agriculture, 
Trade,  and  Consumer  Protection  availed 
itself  of  its  authority  to  declare  a  crisis 
situation  under  section  18,  thereby 
permitting  growers  to  immediately  use  a 
weather-stick  formulation  of 
chlorothalonil  on  ginseng. 

EPA  acknowledges  that  there  are  not 
sufficient  registered  alternatives  and 
concurred  on  the  crisis  declaration  by 
the  State  to  control  leaf  and  stem  blight 
in  ginseng. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
chlorothalonil  in  or  on  ginseng.  In  doing 
so,  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2003,  imder  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  ginseng  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
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exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
.application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  chlorothalonil  meets  EPA's 
registration  requirements  for  use  on 
ginseng  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
chlorothalonil  by  a  State  for  special 
local  needs  under  FIFRA  section  24(c). 
Nor  does  this  tolerance  serve  as  the 
basis  for  any  State  other  than  Wisconsin 
to  use  this  pesticide  on  this  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  chlorothalonil,  contact 
the  Agency's  Registration  Division  at  the 
address  provided  under  FOR  FURTHER 
INFORMATION  CONTACT. 

rV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 


Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  chlorothalonil  and  t*make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  chlorothalonil  and  its 
metabolite,  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  in  or  on 
ginseng  at  0.10  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological 
endpoint.  However,  the  lowest  dose  at 
which  adverse  effects  of  concern  are 
identified  (the  LOAEL]  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  himian  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOx  to  account  for 
interspecies  differences  and  lOx  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/     - 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 


FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOx  to  account  for 
interspecies  differences  and  lOx  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposure  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  metht  d  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk,  the  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  xlO  *  or  one 
in  a  million).  Under  certain  specific 
circumstances.  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are       * 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE,.,n<.rr  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  chlorothalonil  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1. 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Chlorothalonil  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Dose  Used  in  Risk 
Assessment.  UF 


FQPA  SF*  and  Level  of 
Concern  for  RisK  Assess- 
ment 


Study  and  Toxicological  Effects 


Acute  dietary  general  population 
including  infants  and  children 


LOAEL  =  175  mg/kg/day 
UF  =  300  Acute  RfD  =0.58 
mg/kg/day 


FQPASF  =  1X 
aPAD  =  acute  RfD/FQPA 
SF=  0.58  mg/kg/day 


Sut>cfironic  Dietary  -  Rats 

LOAEL  =  175  mg/kg/day  based  on  increased 
cell  proliferation  correlated  with 
histopattiotogteal  lesions  of  deger>eration  of 
ttie  proximal  convoluted  tutxiles  and 
epithelial  hyperplasia. 


Chronk:  dietary  all  populatkms 


I^AEL  =  2  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.02  mg/kg/ 
day 


FQPA  SF  =  IX 
cPAD  = 

chnxik:  RfO/FQPA  SF= 
0.02  mg/kg/day 


Chronic  Toxicity/Carcinogenicity  Sjfidy  -  Rats 
LOAEL  =  4  ms^'kg/day  t>ased  on  incteased  kid- 
ney weights  and  hyperplasia  of  the  proximal 
convoluted  tutxjies  in  the  kidneys  as  well 
asulcers  and  forestomach  hyperplasia. 
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Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Chlorothalonil  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 

Dose  Used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxicological  Effects 

Short-term  dermal  (1  to  7  days) 
(Residential) 

dermal  (or  oral)  study 
NOAEL=  600  mg/kg/day 

(dermal  absorption  rate  = 
0.15%) 

LOC  for  MOE  =  100 
(Residential) 

21 -Day  Demial  Toxicity  Study  -  Rats 
LOAEL  =  600  mg/kg/day  based  on  no  treat- 
ment-related systemk:  toxicity  in  the  highest 
dose  tested. 

Intermediale-termdemial  (1 
week  to  several  months) 
(Residential) 

dermal  (or  oral)  study 
NOAEL  =  600  mg/kg/day 
(demial  absorption  rate  = 
0.15% 

LOC  for  MOE  =  100 
(Residential) 

21 -Day  Dermal  Toxicity  Study  -'  Rats 
LOAEL  =  600  mg/kg/day  based  on  no  treat- 
ment-related systemk;  toxicity  in  the  highest 
dose  tested. 

Cancer  (oral,  dermal.inhalation) 

Q*  =  7.66x  ia'  (mg/kg/ 
day)' 

Chronic  toxicity/carcinogenicity  study  in  rats. 
Findings  based  on  evidence  of  increased  in- 
cidence of  renal  adenomas,  carcinomas  and 
adenomas/carcinomas  combined  in  rats  and 
mice  following  chronk;  dosing  at  15  and  175 
milligram/kilograms/day  (mg/kg/day),  as  well 
as  increased  incidence  of  forestomach  car- 
cinomas in  CD-I  mk:e  and  papillomas  and/or 
carcinomas  combined  in  Fisher  344  rats.  A 
3/4  scaling  factor  was  applied  to  the  Q*. 

Cancer  (oral,  demial,  inhalatior 

) 

NOAEL  =  1.5  mg/kg/day 

LOC  for  MOE  =  9.500 

Cell  proliferation  study  In  rats; 
LOAEL  =  15  mg/kg/day  based  on  toxic  re- 
sponse of  the  kkjney  and  forestomach. 

'  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  addftk>nal  safety  factor  retained  due  to  concerns  unique  to  tfie  FQPA. 


1 .  Mechanistic  data.  In  a  cell 
proliferation  study.  28  male  Fischer  344 
rats  received  technical  chlorothalonil 
(97.9%)  in  the  diet  at  175  mg/kg/day  for 
up  to  91  days.  Mean  labeling  ijdex  was 
statistically  increased  in  the  kidneys  of 
male  rats  treated  with  175  mg/kg/day 
chlorothalonil  at  all  scheduled  sacrifice 
times.  From  Day  7  to  Day  28,  the 
increase  in  labeling  index  was  relatively 
stable  (approximately  10-fold  over 
control),  with  a  decrease  to 
approximately  3.5-fold  over  control  on 
Day  91 .  Increased  cell  proliferation 
correlated  with  histopathological 
lesions  of  degeneration  of  the  proximal 
convoluted  tubules  and  epithelial 
hyperplasia.  The  results  of  this  study 
demonstrate  a  sustained  cell 
proliferative  response  as  a  result  of 
dietary  administration  of  technical 
chlorothalonil  at  a  dose  of  175  mg/kg/ 
day. 

In  another  study.  96  male  SPR  rats 
were  divided  into  test  groups  of  6 
animals  per  group.  Rats  received 
technical  chlorothalonil  (98.98%  a.i.)  in 


the  diet  at  dose  levels  of  0, 1.5, 15,  or 
175  mg/kg/day  for  either  7, 14,  21,  or  28 
days  (total  of  24  rats  per  time  point). 
Histological  examination  of  kidney  and 
stomach  tissue  was  performed  for  each 
group  after  the  appropriate  exposure.  In 
addition,  kidneys  were  subjected  to 
FCNA  staining  and  stomachs  to  BrdU 
staining,  and  the  labeling  index  and 
labeling  count  of  cell  nuclei  were 
performed.  Duodenum  was  used  as  a 
negative  control  for  PCNA  and  BrdU 
staining.  Increased  absolute  and  relative 
weight  of  the  kidneys  was  observed  at 
175  mg/kg/day  at  all  time  points,  and, 
in  one  animal,  at  15  mg/kg/day  on  Day 
28.  Increased  incidence  of  vacuolization 
of  the  epithelium  of  the  proximal 
convoluted  tubules  was  observed  at  all 
time  points  at  1 75  mg/kg/day  on  Days 
7,  14,  and  21  at  15  mg/kg/day.  PCNA 
immunostalning  of  the  proximal 
convoluted  tubule  epithelial  cells 
showed  increased  labeling  of  cells  at  the 
1 75  mg/kg/day  dose  level  at  all  time 
points,  and  increased  labeling  at  15  mg/ 
kg/day  on  Days  7,  14  and  21.  BrdU 


labeling  of  the  rat  forestomach  showed 
marked  labeling  at  175  mg/kg/day  at  all 
time  points,  and  increased  labeling  on 
Day  28  at  15  mg/kg/day.  The  results  of 
this  study  demonstrate  a  toxic  response 
of  the  kidney  and  forestomach  to 
repeated  dietary  administration  of 
chlorothalonil  at  doses  of  15  and  175 
mg/kg/day. 

2.  Summary  of  toxicological  dose  and 
levels  of  concern  for  SDS-3701  for  use 
in  human  risk  assessment.  There  is  no 
evidence  of  carcinogenicity  for  the  SDS- 
3701  metabolite  in  either  rats  or  mice. 
For  the  acute  and  chronic  non-cancer 
exposure  assessments,  residues  of  SDS- 
3701  were  combined  with  residues  of 
chlorothalonil  and  the  sum  compared  to 
chlorothalonil  levels  of  concern  (the 
LOAEL  for  acute  dietary  risk  and  the 
RfD  for  chronic  non-dietary  risk). 

3.  Summary  of  toxicological  dose  and 
levels  of  concern  for  HCB  for  use  in 
human  risk  assessment.  A  summary  of 
the  toxicological  endpoints  for  HCB 
used  for  hiunan  risk  assessment  is 
shown  in  the  following  Table  2. 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  HCB  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  used  in  Risk 
Assessment,  UF 

FQPA  SP  and  Level  of 
Concem  for  Risk  Assess- 
ment 

Study  and  Toxk»togk:al  Effects 

Chronk:  dietary  all  populatkxis 

NOAEL  =  0.08  mg/kg/day 
UF  =  100 

Chronk:  RfD  =  0.0008  mg/ 
kg/day 

130-week  study  in  rats.  Effects  observed  were 
hepatk:            centritobular            ha.sophilic 
chromogenesis. 

k 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  HCB  for  Use  in  Human  Risk  Assessment— 

Continued 


Exposure  Scenario 

Dose  used  in  Risk 
Assessment,  UF 

FQPA  SF*  and  Level  of 
Concem  for  Risk  Assess- 
ment 

Study  and  Toxk»logical  Effects 

Cancer  (oral,  dermal,  inhalatkxi) 

Q*  =  1.02  (mg/kg/day)' 

Carcinogenk:ity  study  in  rodents.  Rased  on  in- 
creased tumor  inckJences  in  hamsters  and 
rats.  A  3/4  scaling  factor  was  applied  to  the 
Q* 

B.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.275)  for  the 
combined  residues  of  chlorothalonil  and 
its  metabolite  4-hydroxy-2,5,6- 
trichloroisophthalonitrile,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Because  it  is  a  low  consimiption 
specialty  crop,  ginseng  is  not  uniquely 
identified  in  the  dietary  exposure 
system  the  Agency  uses  to  estimate  food 
consumption  behaviors  in  the  U.S. 
Thus,  there  is  not  likely  to  be  a 
measurable  difference  in  the  exposures 
and  risks  from  chlorothalonil  when 
ginseng  is  added  into  the  exposure 
scenario.  Also,  there  are  not  likely  to  be 
implications  for  livestock  as  ginseng  is 
not  a  feed  item.  However,  in  connection 
with  another  registration  action 
involving  chlorothalonil,  EPA  recen|ly 
completed  a  comprehensive  risk 
assessment  for  chlorothalonil.  These 
risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
chlorothalonil  and  its  metabolite  in  food 
as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiirring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEKf^M) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1977-1978- 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFU)  and 
accumulated  exposure  to  the  chemical 
for  each  conunodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  Each  analysis 
assimies  uniform  distribution  of 
chlorothalonil  in  the  commodity 
supply.  Acute  dietary  exposure  was 
estimated  based  on  the  theoretical 
maximum  residue  contribution  (TMRC) 
or  anticipated  residues  for  combined 
residues  of  chlorothalonil  and  SDS- 
3701.  Percent  crop  treated  and 


anticipated  residue  refinements  were 
used. 

ii.  Chronic  exposure.  In  conducting 
tl^s  chronic  dietary  risk  assessment  the 
Dietary  Risk  Evaluation  System  (DRES) 
was  used.  The  following  assumptions 
were  made  for  the  chronic  exposure 
assessments:  Tolerance  level  residues 
and  percent  of  crop  treated  information 
were  used  in  the  analysis  for 
chlorothalonil  and  SDS-3701. 
Anticipated  residues  were  used  in  the 
chronic  dietary  exposure  analysis  from 
food  for  HCB. 

iii.  Cancer.  In  this  analysis,  dietary 
exposure  from  chlorothalonil  was 
estimated  based  on  anticipated  residues 
(excluding  meat  and  milk,  eggs  and 
poultry).  Meat  and  milk,  eggs  and 
poultry  were  not  included  in  this 
analysis  since  chlorothalonil  residues 
are  not  expected  in  these  commodities. 
SDS-3701  was  not  included  in  this 
analysis  since  it  is  not  carcinogenic.  The 
dietary  exposure  from  food  from  HCB 
was  estimated  based  on  anticipated 
residues  (includes  meat  and  milk,  eggs, 
and  poultry).  Since  HCB  is  a 
contaminant  in  several  other  pesticides, 
an  aggregate  exposure  assessment  for 
HCB  was  conducted  with  food  uses  of 
chlorothalonil,  pentachlorobenzene, 
picloram,  and  dacthal.  HCB  is  present  in 
five  other  food-use  pesticides  but  at  low 
levels  which  do  not  significantly  add  to 
the  aggregate  dietary  exposiue. 
Pentachlorobenzene  (PCB)  is  also 
present  in  PCNB,  and  the  Agency  has 
concluded  that  the  carcinogenic 
potential  of  PCB  is  comparable  to  HCB. 
In  estimating  dietary  carcinogenic  risk 
from  HCB  in  these  four  pesticides,  the 
Q*  for  PCB  is  assumed  to  be  equal  to 
that  for  HCB.  The  assumption  was  made 
that  the  impurities  would  occur  on  food 
commodities  at  the  same  ratio  to  the 
active  ingredient  as  was  present  in  the 
formulation  applied  to  these  crops.  It  is 
also  assumed  that  the  impurity  would 
dissipate  from  the  food  conunodity  at  an 
equal  or  greater  rate  than  the  active 
ingredient.  The  Agency  believes  these 
are  reasonable  assumptions  because 


there  are  data  from  studies  with 
chlorothalonil,  picloram,  and  dacthal 
which  support  this  approach. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  fi^me  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E).  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  tb  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  tb 
contain  such  pesticide  residue: 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PCT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  shown  in  the 
following  Table  3. 


56238       Federal  Register / Vol.  66,  No.  216 /Wednesday.  November  7,  2001 /Rules  and  Regulations 


Table  3.— Estimation  of  Percentage  of  Crops  Treated  With  Chlorothalonil 

Commodity 

Processing 
Factors 

Antrcipated  ReskJues  (ppm) 

%  Crop  Treated 

ChkKOthalonil 

HCB 

Apricots 

None 

0.0078 

3.9  X  10-* 

35 

Banana  pulp 

None 

0.0005 

0.3  X  10-* 

10 

Beans,  dry 

None 

0.0087 

4.4  X  10-* 

2 

Beans,  snap 

0.05  for  all 
cooked 
canned  or 
frozen 
beans 

0.0133 

6.7  X  10^ 

40 

Broccoli 

None 

0.0015 

0.8  X  10-* 

15 

Baissels 
sprouts 

None 

0.0135 

6.8  X  ia* 

42 

Cabbage 

0.2  for  all 
food  forms 

0.0137 

6.9  X  10^6 

50 

Cabbage,  Chi- 
nese 

0.2  for  all 
food  forms 

0.0116 

5.8  X  10-* 

100 

Cattle  fat 

None 

0 

1.65  X  ICH 

None 

Cattle  meat 

None 

0 

1.24x10^5 

None.. 

Cattle  liver 

None 

0 

8xia«- 

None 

Cattle  kidney 

None 

0 

8x10-* 

None 

Cocoa 

0.1  for  all 
food  forms 

0.05 

2.5x10* 

100 

Cantaloupe 

None 

0.0191 

9.6  X  10  * 

30 

Carrots 

0.005  for  all 
cooked  or 
processed 
food  forms 

0.0036 

1.8x10-* 

35 

Caulifk>wer 

None 

0.0115 

5.8  x  ia* 

20 

Celery 

None 

0.0874 

43.7  X  ia* 

85 

Cherries 

0.05  for  all 
processed 
food  forms 

0.002 

1  xia* 

40 

Cranberries 

None 

0.4125 

206  xia* 

60 

Coffee 

0.1  for  alt 
food  forms 

0.20 

1  xlO-^ 

100 

Com,  sweet 

None 

0.0002 

0.1  X  ia* 

5 

Cucumber 

0.2  for  coW- 
.  canned 
pickles; 
0.04  for 
hot- 
canned 
pickles 

0.0062 

3.1  X  ia* 

35 

GarlK 

None 

0.0005 

0.3  X  ia* 

10 

Honeydew 

None 

0.0033 

1.7  X  10-* 

20 

Nectarines 

None 

0.00175 

0.9  X  10-* 

35 

Onkjns,  bulb 

None 

0.0033 

1.7  xia* 

65 

« 

►• 

- 
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Table  3.— Estimation  of  Percentage  of  Crops  Treated  With  Chlorothalonil— Continued 

Commodity 

Processing 
Factors 

Antk^ipated  Residues  (ppm) 

%  Crop  Treated 

Chlorothalonil 

HCB 

Onions,  green 
and  leeks 

None 

0.0262 

13.1  X  1th* 

66 

Papayas 

None 

0.005 

2.5  X  lO* 

100 

Parsnips 

None 

0.0052 

2.6  X  10* 

10 

Passion  fmit 

None 

3 

1.5  X  ia' 

100 

Peaches 

0.02  for  all 
cooked  or 
canned 
food  forms 

0.0018 

0.9  X  lO* 

36 

Peanuts 

0.5  for  pea- 
nut oil 

0.0045 

2.3  X  10* 

90 

Plums 

0.33  for 
dried 
prunes 

0.0005 

0.3  X  lO* 

10 

Potatoes 

None 

0.0030 

1.5x10* 

30 

Poultry  fat 

None 

0 

2.2x10* 

None 

Pumpkins 

0.002  for 
raw  pump- 
kin 

0.0065 

3.3  x  10*  1                                                                30 

Soybeans 

0.5  for  soy- 
bean oil 

0.00005 

2.5  X  10« 

1 

Squash 

None  for 
summer 
squash; 
0.002  for 
raw  winter 
squash; 
0.001  for 
cooked 
winter 
squash 

0.0058 

2.9  X  10* 

15 

Tomatoes 

0.25  for 
June;  0.02 
for  paste, 
puree  and 
catsup 

0.0716 

35.8x10* 

70 

Watemielons 

None 

0.0228 

11.4  X  10* 

55 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCX 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposiu«  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
imderestimate  exposure  to  an  individual 


because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  Estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  ludikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 


underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  ef 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposiue  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
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estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
chlorothalonil  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water — i.  Ground  water  exposure  - 
chlorothalonil  and  SDS-3701.  Exposure 
to  chlorothalonil  in  drinking  water  is 
derived  from  the  monitoring  data.  The 
metabolites  (SDS-46851,  SDS-47525. 
SDS-3701,  and  SDS-19221)  were 
measured  at  a  combined  concentration 
of  approximately  16  parts  per  billion 
(ppb)  in  Suffolk  County,  Long  Island  in 
1981.  Chlorothalonil  itself  has  been 
detected  in  the  Sates  of  California, 
Florida,  Massachusetts,  and  Maine  at 
levels  typically  below  1  ppb.  These 
observations  are  predictable  based  on 
laboratory  mobility  studies  and 
evidence  of  metabolite  persistence.  It  is 
expected  that  the  levels  of 
chlorothalonil  metabolites  detected  in 
the  ground  water  in  New  York  are 
relatively  high  compared  to  the  country 
as  a  whole,  because  (a)  they  were  the 
highest  values  reported  in  the  data  base, 
(b)  potatoes  are  a  major  crop  on  Long 
Island,  and  (c)  Long  Island  ground  water 
is  generally  shallow  and  vulnerable.  The 
Long  Island  values  were  used  to 
represent  a  high-end  potential  exposure. 
In  the  absence  of  data  demonstrating 
otherwise,  this  assessment  is  based  on 
the  conservative  assumption  that  the 
detected  metabolites  of  chlorothalonil 
have  the  same  toxicity  as  the  parent.  As 
indicated  above,  this  assessment  relies 
on  other  conservative  factors, 
ii.  Surface  water  exposure 
chlorothalonil  and  SDS-3701. 
Chlorothalonil  can  contaminate  surface 
water  at  application  via  spray  drift  or 
after  application  through  runoff  and 
erosion.  The  intermediate  soil/water 
partitioning  of  chlorothalonil  indicates 
that  its  concentration  is  suspended  and 
bottom  sediment  will  be  substantially 
greater  than  its  concentration  in  water. 
The  major  degradate  of  chlorothalonil  in 
the  soil  under  aerobic  conditions  is 
SDS-3701.  SDS-3701  appears  to  be  more 
persistent  and  mobile  than 
chlorothalonil.  based  on  ground  water 
detections.  Substantial  amounts  of  SDS- 
3701  could  be  available  for  runoff  for 
longer  periods  than  chlorothalonil,  and 
SDS-3701  may  be  more  persistent  in 
water/sediment  systems  than 
"chlorothalonil.  The  apparent  greater 
mobility  of  SDS-3701  suggests  that  it 
exhibits  lower  soil/water  partitioning 
than  chlorothalonil.  Therefore,  the  ratio 
of  SDS-3701  runoff  loss  via  dissolution 
in  runoff  to  runoff  loss  via  adsorption  to 
eroding  soil  for  SDS-3701  may  be 


greater  than  for  chlorothalonil.  In 
addition,  the  ratios  of  concentrations 
dissolved  in  the  water  column  to 
concentrations  adsorbed  to  suspended 
and  bottom  sediment  may  be  higher  for 
SDS-3701  than  for  chlorothalonil.  The 
Agency  has  be  unable  to  calculate 
drinking  water  risk  for  SDS-3701  in 
surface  water  because  no  monitoring 
data  were  available. 

The  South  Florida  Water  Management 
District  (SFWMD)  summarized 
chlorothalonil  detections  in  samples 
collected  every  2  to  3  months  from 
surface  water  sites  within  the  SFWMD 
from  November  1988  through  November 
1993.  Approximately  810  samples  (30 
sampling  intervals  x  27  sites  sampled/ 
interval)  were  collected  during  that 
time.  Chlorothalonil  was  detected  in  25 
samples  at  concentrations  ranging  from 
0.003  ppb  to  0.35  ppb.  Six  of  the 
samples  had  concentrations  greater  than 
0.01  ppb. 

iii.  Ground  and  surface  water 
exposure  HCB  and  PCB.  HCB  and 
pentachlorobenzene  are  present  in 
ground  water  and  surface  watejr  from 
sources  other  than  current  usage  of 
contaminated  pesticides,  including 
manufacturer  of  solvents  and  tires, 
incineration  of  wastes,  and  coal 
combustion.  HCB  and  PCB  are 
persistent  and  relatively  immobile  in 
the  environment;  the  major  route  of 
dissipation  is  through  sorption  to  soil, 
sediment,  and  suspended  particulates  in 
water.  HCB  and  PCB  contamination  of 
ground  water  sources  is  relatively 
unlikely  due  to  the  high  binding 
potential  of  both  compounds.  Detections 
of  HCB  in  groimd  water  generally  have 
ranged  between  0.0002  to  0.100  ppb. 
Based  on  monitoring  data  and  fate 
properties,  it  seems  unlikely  that  long- 
term  HBC  and  PCB  concentration  in 
surface  water  would  exceed  10  parts  per 
trillion  (ppt)  (0.01  ppb). 

Surface  water  detection  shows  much 
more  variability  than  concentrations  in 
ground  water  and  have  been  measured 
at  up  to  750  ppb.  These  values  appear 
to  include  sorbed  HCB.  The  HCB 
concentration  which  actually  appear  to 
be  dissolved  in  the  water  are  generally 
less  than  0.001  ppb.  Great  Lakes  region 
concentrations  generally  ranged  from 
0.00002  to  0.0001  ppb.  When 
concentrations  exceeded  this  range,  they 
appeared  to  be  related  to  industrial 
areas  or  areas  of  historic  contamination 
(more  than  20  years  ago). 
Concentrations  of  PCB  in  surface  water 
have  ranged  between  0.00002  and 
0.0001  ppb.  Concentrations  of  HCB  and 
PCB  in  drinking  water  can  be  greatly 
reduced  through  treatment  with 
activated  granular  charcoal. 


Higher  concentrations  of  HCB  and 
PCB  have  been  reported  in  surface  and 
ground  water,  but  tend  to  be  related  to 
hazardous  waste,  landfill  sites,  and 
suspended  sediment.  The  U.S. 
Department  of  Health  and  Human 
Services  in  1996  estimated  that  the 
average  exposure  in  the  United  States 
from  drinking  HCB  contaminated  water 
is  0.00085  ^g/kg/year  (-0.000082  ppb). 
Since  potential  exposiu^s  are  generally 
so  low,  and  because  pesticides  are  just 
one  source  of  HCB  and  PCB  in  drinking 
water,  the  Agency  concluded  that  there 
are  insufficient  data  to  quantify  risk  and 
that  drinking  water  risk  estimates  from 
HCB  in  pesticides  do  not  exceed  the 
Agency's  level  of  concern. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Chlorothalonil  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  Home  vegetable  gardens, 
ornamentals,  paint,  stain,  and  wood 
preservatives.  The  risk  assessment  was 
conducted  using  the  following  exposure 
assumptions:  The  Agency  completed  an 
exposure  assessment  for  uses  of 
chlorothalonil  as  an  additive  contained 
40.4%  active  ingredient  for  use  in 
caulks,  sealants,  polymer  lattices, 
grouts,  joint  compounds,  and  paper 
coatings.  All  relevant  occupational  and 
residential  exposures  were  considered. 
Data  were  not  available  to  estimate 
application  and  post  application 
exposure  and  risk  for  primary  and 
secondary  homeowner  exposure\ 
Primary  homeowner  exposure  occiu^  in 
individuals  who  use  or  install 
chlorothalonil-containing  material; 
secondary  residential  exposure  occurs 
when  other  individuals  live  and  work  in 
places  where  chlorothalonil-containing 
materials  have  been  used.  For  these 
exposures,  no  risk  assessment  could  be 
conducted,  but  the  Agency  believes  that 
secondary  and  homeowner  exposures  to 
these  products  by  themselves  are 
generally  lower  than  primary 
occupational  application  exposures. 

Since  other  residential  risks  could  not 
be  quantified,  risk  concerns  and 
uncertainties  about  exposure  resulted  in 
the  following  agreements  with  the 
registrants.  To  mitigate  potential 
residential  exposure  concerns  and 
uncertainties  about  the  packaging  and 
concentration  of  chlorothalonil 
additives  for  paint,  the  registrants  have 
agreed  that  chlorothalonil  mildewicidal 
additives  must  be  labeled  to  prohibit 
sale  over-the-counter  in  retail  outlets. 
The  registrants  have  committed  to 
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working  with  the  Agency  to  develop 
measures  for  the  protection  of 
employees  of  paint  sales  outlets  who 
mix  mildewicidal  additives  into  paint 
for  sale.  To  mitigate  potential  residential 
exposure  concerns  and  imcertainties 
about  the  in-container  preservative  use 
of  chlorothalonil,  particularly  because 
the  chlorothalonil  content  of  products 
in  which  the  preservative  is  used  may 
not  be  known  to  the  purchaser,  and 
because  such  preservatives  may  be  used 
in  paints  intended  for  use  by  children, 
the  registrants  have  agreed  that  the  in- 
container  preservative  use  of 
chlorothalonil  is  prohibited. 

The  contact  rate  for  activities  with 
ornamentals  (5,800  cm^/hr)  is  based  on 
a  study  by  Brouwer  et  al.,  in  which 
chlorothalonil  was  applied  to  carnation 
sprays  and  carnations  grown  for  cut 
flowers.  Rates  for  dermal  contact  with 


treated  turf  by  adults  (1,000  cmVhr)and 
toddlers  (8,700  cm^/hr)  are  based  on 
EPA  estimates  for  low  exposure 
activities.  Contact  rates  for  hand-to- 
mouth  transfer  by  toddlers  (1.56  events/ 
hour),  inge|tion  of  treated  grass  by 
toddlers  (25  cm^/day,  and  ingestion  of 
soil  from  treated  areas  by  children  (100 
mg/day)  are  default  values  which 
originate  with  high-end  exposure 
scenarios.  For  the  cancer  risk  estimates, 
the  Agency  assumed  that  activities  with 
ornamentals  occur  4  days  per  year  for  50 
years,  and  that  an  application  is  made 
once  a  year,  ior  adults  in  dermal  contact 
with  treated  turf,  that  contact  occurred 
40  days  per  year  for  50  years,  and  that 
three  applications  were  made  each  year. 
The  Agency  also  assumed  that  reentry 
occurred  on  the  day  of  treatment. 
For  residential  post-applicatioB 
exposures  related  to  the  use  of 


chlorothalonil  on  turf  and  ornamentals, 
short-  and  intermediate-term  MOEs 
ranged  from  14  to  26,000.  Only  the 
MOEs  for  toddlers  exposed  to  treated 
turf  were  at  a  risk  level  of  concern  at 
which  the  EPA  typically  takes 
regulatory  action.  To  address  this  risk, 
the  registrants  have  agreed  to  delete  the 
home  lawn  use  from  their 
manufacturing-use  and  end-use 
products  registered  solely  for  this  use. 
When  considering  the  elimination  of  the 
home  lawn  use  of  chlorothalonil,  EPA 
had  determined  that  residential  post- 
application^exposures  to  toddlers 
exposed  to  treated  turf  do  not  exceed 
EPA's  level  of  concern. 

A  summary  of  the  residential  post- 
application  scenarios  and  cancer  risks 
from  chlorothalonil  is  shown  in  the 
following  table  4. 


Table  4.— Surrogate  Residential  Post-application  Scenarios  and  Cancer  Risks  from  Chlorothalonil 


Exposure  Activity/Crop  or  Target 

Application  Rate 
(lb  ai/acre) 

DFR 
(iig/cm^) 

ladd* 

(mg/kg/day) 

Cancer  Risk 
(Based  on  Q') 

Ornamentals  (Transplantirig/Pruning/Bundling  Flowers) 

0.183 

0.41 

2.5E-6 

2.0E-9 

8.7 

20 

1.3E-5 

9.6E-8 

15.7 

35 

2.3E-5 

1.8E-7 

Vegetables  (Harvesting) 

0.183 

0.41 

4.6e-7 

3.5E-9 

0.74 

1.7 

1.9E-6 

1.4E-8 

8.7 

20 

2.2E-5 

1.7E-7 

Adult  Dermal  Contact  with  Turf 

8.7 

20 

3.3E-5 

2.5E-7 

11.8 

26 

4.4E-S 

3.4E-7 

15.7 

35 

t          5.5E-5 

4.2E-7 

Lifetime  average  daily  dose. 


4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
chlorothalonil  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  chlorothalonil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 


tolerance  action,  therefore,  EPA  has  not 
assumed  that  chlorothalonil  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 


children  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  fx)stnatal  sensitivity. 
The  developmental  and  reproductive 
data  for  chlorothalonil  indicate  that 
there  is  no  evidence  of  increased 
sensitivity  to  chlorothalonil  from 
prenatal  and  postnatal  exposures.  In  the 
rat  developmental  toxicity  study,  the 
developmental  NOAEL  and  LOAEL 
were  based  on  an  increase  in  total 
resoprtions  per  dam  with  a  related 
increase  in  post-implantation  loss. 
These  observations  occurred  at  a  dose 
(400  mg/kg/day)  which  produced 
increased  mortality  and  reduced  body 
weight  gain  in  maternal  animals.  No 
developmental  toxicity  wai  observed  in 
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the  rabbit  developmental  toxicity  study, 
and  no  maternal  toxicity  was  observed 
at  the  highest  dose  tested  (20  mg/kg/ 
day). 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  chlorothalonil  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
removed.  The  FQPA  factor  is  removed 
because  no  reproductive  effects  were 


observed  in  any  study  and 
developmental  effects  occurred  only  in 
the  presence  of  significant  maternal 
toxicity.  HCB  was  not  considered  in  th;  s 
evaluation  of  the  special  sensitivity  of 
infants  and  children.  HCB  will  be 
considered  at  a  future  date  when  the 
Agency  is  better  equipped  to  understand 
the  implications  of  FQPA  for  HCB, 
which  is  a  common  contaminant  of  at 
lest  nine  other  pesticides  and  which 
also  enters  the  environment  from  non- 
pesticidal  sources. 


D.  Aggregate  Risks  and  Determination  of 
Safety 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  estimated  MOEs 
from  exposure  to  chlorothalonil  and 
SDS-3701  residues  from  food  and  water 
do  not  exceed  the  Agency's  LOC.  A 
summary  of  the  aggregate  risk 
assessment  for  acute  exposure  to 
chlorothalonil  is  shown  in  the  following 
Table  5. 


Table  5.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Chlorothalonil  and  SDS-3701 


Population  Subgroup 

LOC  for  MOE 

MOE 

Food  -  U.S.  Population 

300 

1,166 

Food  -  Infants  <1  year  oW 

300 

875 

Food  -  Children  (1-6  years) 

300 

875 

Food  -  Females  (13+  years) 

300 

1,750 

Food  -  Males  (13+  years) 

300 

1,750 

Drinking  water  (ground  water)  -  Children 

300 

110,000 

Drinking  water  (ground  water)  -  Adults 
Drinking  water  (surface  water)  -  ChikJren 

300 

300 

380.000 
50.000,000 

Drinking  water  (surface  water)  -  Adults 

300 

175,000.000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  chlorothalonil  and 
SDS-3701  from  food  will  utilize  34%  of 
the  cPAD  for  the  U.S.  population  and 
68%  of  the  cPAD  for  children.  Based  on 
the  use  pattern,  chronic  residential 
exposuire  to  residues  of  chlorothalonil  is 
not  expected.  EPA  does  not  have 
chronic  non-cancer  concerns  for  HCB  in 
chlorothalonil.  EPA  does  not  expect  the 

"*  aggregate  exposure  to  exceed  100%  of 
the  cPAD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposiue  takes  into  account  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level).  The 

'  estimated  MOEs  from  residential  uses 
ranged  from  310  for  adults 
transplanting,  pruning  or  bundling 
flowers  to  110,000  for  infants  ingesting 
paint  chips.  Though  residential 
exposure  could  occur  with  the  use  of 
chlorothalonil,  the  potential  short-  and 
intermediate-term  exposure  were  not 
aggregated  with  chronic  food  and  water 
exposures  because  the  toxic  effects  are 
different.  Therefore,  based  on  the  best 
available  data  and  current  policies. 


potential  risks  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  HCB  and 
pentachlorob^nzene  are  present  in 
groiuid  water  and  surface  water  from 
sources  other  than  current  usage  of 
contaminated  pesticides,  including 
manufacturing  of  solvents  and  tires, 
incineration  of  wastes,  and  coal 
combustion.  Both  are  persistent  and 
relatively  immobile  in  the  enviroimient; 
the  major  route  of  dissipation  is  through 
sorption  to  soil,  sediment,  and 
suspended  particulates  in  water. 

HCB  and  PCB  contamination  of 
groimd  water  sources  is  relatively 
unlikely  due  to  the  high  binding 
potential  of  both  compounds.  Detections 
of  HCB  in  ground  water  generally  have 
ranged  between  0.0002  to  0.100  ^g/L. 
PCB  levels  in  ground  water  at  a 
hazardous  waste  site  ranged  from  0.001 
to  62  ng/L.  ♦ 

Based  on  monitoring  data  and  fate 
properties,  it  seems  unlikely  that  long- 
term  HCB  and  PCB  concentrations  in 
surface  water  would  exceed  10  ppt  (0.01 
^g/L).  As  discussed  previously,  surface 
water  detections  show  much  more 
variability  than  concentrations  in 
groimd  water  but  concentrations  which 
actually  appear  to  be  dissolved  in  the 


water  are  generally  less  than  0.001  ^g/ 
L. 

The  upper  bound  carcinogenic  risk 
from  food  uses  of  HCB  for  the  general 
U.S.  population  was  calculated  using 
the  following  equation:  HCB  Upper 
Bound  Cancer  Risk  =  Dietary  Exposure 
(ARC)  X  Q*.  where  the  Q*  of  1.02  mg/ 
kg/day )-i,  the  upper  boimd  cancer  risk 
was  calculated  to  be  2.4  x  10-^, 
contributed  through  all  the  published, 
pending  and  new  uses  for 
chlorothalonil. 

The  upper  boimd  risk  for  HCB  in 
chlorothalonil  is  in  the  range  the  "» 

Agency  generally  considers  negligible 
for  excess  lifetime  cancer  risk.  The 
exposure  assessment  for  carcinogenic 
risk  from  HCB  in  chlorothalonil 
includes  many  a  assumptions  and 
uncertainties  which  impact  the 
Agency's  confidence  in  the  calculated 
risk. 

HCB  is  also  a  contaminant  in  several 
other  pesticides,  and  an  aggregate  risk 
assessment  for  HCB  from  chlorothalonil 
and  these  other  soiuces  has  been 
conducted.  The  exposure  assessment  for 
aggregate  risk  is  subject  to  the  same 
kinds  of  uncertainties  and  assumptions 
as  the  risk  assessment  for  HCB  in 
chlorothalonil.  For  some  of  the 
individual  pesticide  contributors,  these 
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limitations  impact  the  assessment  to  an 
even  greater  extent. 

Four  pesticides  that  are  used  on  food/ 
feed  crops  have  been  assessed  for  cancer 
risk  due  to  contamination  with  HCB  ~ 
chlorothalonil,  dacthal,  picloram,  and 
pentachlomitrobenzene  (PCNB). 
Pentachlorobenzene  (PCB)  is  also 
present  in  PCNB,  and  the  Agency  has 
concluded  that  the  carcinogenic 
potential  of  PCB  is  comparable  to  HCB, 
based  on  the  similarities  of  the  chemical 


structures  and  toxicities  of  HCB  and 
PCB.  In  estimated  dietary  risk  frtjm  HCB 
in  these  four  pesticides,  the  Q*  for  PCB 
is  assumed  to  be  equal  to  that  for  HCB. 

HCB  is  also  present  in 
pentachlorophenol,  but 
pentachlorophenol  is  not  a  food  use 
pesticide  and  so  that  contaminant  in 
pentachlorophenol  does  not  contribute 
to  aggregate  dietary  risk  (the 
contribution  to  drinking  water  risk  is 
discussed  below).  HCB  and/or  PCB  is 


present  in  five  other  food-use  pesticides, 
but  at  low  levels  which  do  not 
significantly  add  to  the  aggregate  dietary 
exposure. 

The  estimated  aggregate  dietary 
cancer  risk  from  HCB  from  all  known 
pesticide  sources  is  1.34  x  10-**.  An 
additional  0.46  x  10-^  may  be  attributed 
to  PCB  for  a  total  of  1 .8  x  10-*^. 

A  summary  of  the  canc^  risks  for 
chlorothalonil.  HCB.  and  PCB  are 
shown  in  the  following  Table  6. 


Chemical 

Q* 

Uppertxwnd  Cancer 

Risk 

(Food) 

Cancer  MOE 
for  food 

Upper  Bound 

Cancer  Risk 

(Water) 

Cancer  MOE  for 
Water 

Chlorothalonil 

0.00766 

1.2x10-6 

9.500 

8x  10-» 

<1.5millk)n 

HCB  from  Chlorothalonil 

2.4x10-^ 

Not  applk^able 

5x10-9 

Not  applicable 

HCB  and  PCB  -  all  pesticide  sources 

1.8x10-6 

Not  applicable 

... 

Does  not  exceed 
Agency's  level 
of  cortcem 

Not  applicable 

EPA  has  estimated  cancer  risk  using 
both  the  Q*  and  MOE  approaches. 
Under  the  MOE  approach,  cancer  risk  is 
estimated  at  MOE  =  9,500.  At  this  time, 
EPA  is  not  able  to  conclusively 
determine  that  chlorothalonil  is  a  non- 
linear carcinogen  nor  to  apply  approved 
policy  determinations  on  non-linear 
carcinogens  to  chlorothalonil,  and  so 
cannot  determine  whether  the  MOE  of 
9,500  represents  an  excess  lifetime  risk. 
Under  the  Q*  approach,  cancer  risk  is 
estimated  at  1.2  x  10-^.  This  figure  is  at 
a  level  which  the  EPA  considers 
negligible  for  excess  lifetime  cancer  risk 
estimates. 

Cancer  risk  for  HCB  is  estimated  at  2.4 
X  10-',  and  EPA  does  not  have  cancer 
risk  concerns  for  chlorothalonil  alone. 
Although  subject  to  considerable 
uncertainty,  cancer  risk  from  HCB  from 
chlorothalonil  and  other  pesticides, 
combined  with  cancer  risk  from  the 
related  contaminate  PCB  present  in 
other  pesticides,  is  estimated  at  1.8  x  10- 
6.  a  level  at  which  the  EPA  typically 
takes  regulatory  action.  To  address  this 
risk,  the  registrants  of  chlorothalonil 
have  agreed  that  the  level  of  HCB  in  all 
chlorothalonil  products  must  be 
reduced  to  no  greater  than  0.004%  (40 
ppm).  This  is  the  lowest  level  that  has 
been  shown  to  be  technologically 
feasible  for  chlorothalonil.  All 
registrations  are  conditional  on 
achieving  this  level,  and  failure  to 
achieve  this  level  will  result  in  a 
suspension  of  manufacture  or  import  of 
the  subject  products.  In  addition, 
registrants  of  chlorothalonil  products 
will  maintain  approximately  historic 
levels  of  production  and  import  of 
chlorothalonil  manufacturing  use 


product  to  assure  that  chlorothalonil 
with  higher  levels  of  HCB  will  not  be 
stockpiled  and  formulated.  When  this 
decrease  in  the  amount  of  HCB  is 
considered,  EPA  has  determined  that 
the  cancer  risk  estimates  do  not  exceed 
the  level  for  regulatory  action. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  combined 
residues  of  chlorothalonil  and  SDS-3701 
or  from  residues  of  the  contaminant 
HCB. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
using  gas  chromotography  is  available  to 
enforce  the  established  tolerance 
expressions.  The  Pesticide  Analytical 
Manual  (PAM)  vol.  n  lists  Method  I,  a 
gas  chromatography  method  with 
electron  capture  detection  (ECD),  for 
enforcement  of  tolerances  for  plant 
conunodities.  An  acceptable 
enforcement  method  for  residues  of 
SDS-3701.  a  modification  of  the  method 
for  chlorothalonil,  is  also  available. 

B.  International  Residue  Limits 

There  are  no  Canadian,  Mexican,  or 
Codex  tolerances  for  chlorothalonil  on 
ginseng. 

VI.  Conclusion 

Therefore,  the  tolerance  is  re- 
established for  combined  residues  of 
chlorothalonil  and  its  metabolite,  4- 
hydroxy-2,5,6- 


trichloroisophthalonitrile,  in  or  on 
ginseng  at  0.10  ppm. 

Vn.  Objectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  &t)m  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  pari 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301188  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  vmting,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  January  7,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
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the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  {40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
fc       40  CFR  part  2.  A  copy  of  the 

information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460.  You 
may  also  deliver  yoiu  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Urut  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-301188,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encrj^tion. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  fi'om  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMp  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 


U.S.C.  3501ef  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actionsio 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  luider  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handler^ and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preciftption 
provisions  of  FFDCA  section  408(n){4). 
For  these  same  reasons,  the  Agegicy  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 


/ 
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Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  po>yer  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

K.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  w^l  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 


Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  20.  2001. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.275  is  amended  by 
revising  the  entry  for  the  commodity  in 
the  table  in  paragraph  (b)  to  read  as 
follows: 

f  180^5    Chlorottialonil;  tolerances  for 
residues. 


(b)* 


Commodity 

Parts  per  million 

Expiration/Revocation 
Date 

Ginseng 

0.10 

12/31/03 

[FR  Doc.  01-27602  Filed  11-6-01;  8>*5  am] 
aniiNGCooc  eseo-so-s 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1201 
[STB  Ex  Parte  No.  634] 

Consolidated  Reporting  By  Commonly 
Controlled  Railroads 

AGENCY:  Surface  Transportation  Board. 
DOT. 

action:  Final  rule. 

SUMMARY:  The  Board  has  concluded  that 
consolidated  financial  reports  should  be 
filed  for  each  group  of  railroads  or 
railroad-related  affiliates  that  operate  as 
a  single,  integrated  United  States  rail 
system  whose  cumulative  annual 
operating  revenues  meet  the  Class  I 
threshold  of  $250  million  (in  1991 
dollars). 

EFFECTIVE  DATE:  January  1,  2002. 
FOR  FURTHER  MPORMATKM  CONTACT:  Paul 
A.  Aguiar,  (202)  565-1527.  [Assistance 
for  the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  1-800-877-8339.] 


SUPPLEMENTARY  INFORMATION:  On 

September  25.  2000.  the  Board  proposed 
that  commonly  controlled  railroads  (and 
their  railroad-related  affiliates)  whose 
combined  annual  operating  revenues 
meet  the  $250  million  threshold  be 
required  to  file  consolidated  financial 
reports.  See  65  FR  57650  (2000).  The 
Board's  objective  was  to  gather  more 
meaningful  and  accurate  information  on 
the  large  rail  systems  operating  in  the 
United  States  by  conforming  its 
regulatory  reporting  requirements  as 
closely  as  practical  to  Financial 
Accounting  Standards  Board  Statement 
No.  94,  Consolidation  of  All  Majority- 
Owned  Subsidiaries.  After  evaluating 
the  comments  filed  by  interested 
parties,  the  Board  has  concluded  that 
consolidated  reports  should  be  required 
for  commonly  controlled  railroads  that 
operate  as  a  single,  integrated  United 
States  rail  system  and  whose  cumulative 
operating  revenues  meet  the  Class  I 
threshold.  Accordingly,  the  Board  will 
amend  its  regulations  at  49  CFR  part 
1201  to  reflect  this  change.  A  printed       * 
copy  of  the  full  Board  decision  served 
November  7,  2001  in  this  proceeding  is 
available  for  a  fee  by  contacting  Da  2  Da 
Legal,  Room  405, 1925  K  Street,  NW., 
Washington,  DC  20006,  telephone  (202) 
293-7776.  The  decision  also  is  available 
for  viewing  and  downloading  via  the 
Board's  website  at  www.stb.dot.gov. 


List  of  Subjects  in  49  CFR  Part  1201 

Freight,  Railroads,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Tide  49,  part  1201  of  the 
Code  of  Federal  Regulations  will  be 
amended  as  follows: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  Title  49, 
Part  1201  continues  to  read  as  follows: 

Authority:  S  U.S.C.  553  and  49  U.S.C. 
11142  and  11164. 

2.  Section  1-1  is  amended  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

1-1  Classification  of  Carriers.  *   *   * 

(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues  after  the 
railroad  revenue  deflator  adjustment. 
Families  of  railroads  operating  within 
the  United  States  as  a  single,  integrated 
rail  system  will  be  treated  as  a  single 
carrier  for  classification  purposes. 
Upward  and  downward  reclassification 
will  be  effected  as  of  January  1  in  the 
year  immediately  following  the  third 
consecutive  year  of  revenue 
qualification. 


Decided:  October  31.  2001. 
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By  the  Board,  Chairman  Morgan.  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  01-27950  Filed  11-6-01;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
Issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  tfie 
rule  making  prior  to  the  adoption  of  the  final 
mles. 
*  — 

DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  3 

Debt  Collection 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  gives  notice 
that  the  Department  of  Agricultiue 
(USDA)  plans  to  amend  and  make 
changes  to  its  existing  debt  collection 
procedures  at  7  CFR  part  3  to  reflect 
changes  made  by  the  revised  Federal 
Claims  Collection  Standards  (FCCS) 
published  by  the  Department  of 
Treasury  (Treasury)  and  the  £>epartment 
of  Justice  (DOJ)  on  November  22,  2000, 
in  the  Federal  Register.  The  Treasiuy 
and  EKDJ  revised  the  FCCS  to  make  clear 
and  reduce  in  scope  Federal  debt 
collection  standards  and  incorporate 
changes  mandated  by  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA)  and  the  General  Accounting 
Office  Act  of  1996  (GAOA). 
DATES:  Submit  comments  on  or  before 
December  7,  2001. 

ADDRESSES:  Comments  should  be  sent  to 
Dale  Theurer,  Credit,  Travel  and 
Accounting  Policy  Division,  Office  of 
the  Chief  Financial  Officer,  Department 
of  Agriculture,  Room  4628  South,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Baumgartner  on  202-720-4958, 
FAX  202-690-1529,  email  to 
jba  umgartner@cfo.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (DCA),  Pub.  L. 
No.  97-365,  was  implemented  on  a 
government-wide  basis  by  the  Federal 
Claims  Collection  Standards  (FCCS),  set 
forth  at  4  CFR  part  101  et  seq  issued  by 
DOJ  and  the  General  Accounting  Office 
on  March  9, 1984.  See  49  FR  8889 
(1984).  USDA  implemented  the  FCCS  in 
7  CFR  part  3.  As  mandated  by  the  DCIA, 
Pub.  L.  No.  104-134.  on  November  22, 


2000,  the  Treasury  and  DOJ  jointly 
promulgated  the  revised  FCCS  which 
appears  in  the  Code  of  Federal 
Emulations  at  31  CFR  parts  901-904  to 
reflect  the  legislative  changes  to  Federal 
debt  collection  procedures  enacted 
under  the  DCIA.  See  65  FR  70390 
(2000).  The  revised  FCCS  supersedes 
the  aurent  FCCS  codffied  at  4  CFR  parts 
101-105,  and  removes  the  Comptroller 
General  as  a  promulgator  of  the  FCCS  in 
accordance  with  the  GAOA,  Pub.  L.  No. 
104-316.  USDA  has  reviewed  the 
administrative  offset  provisions  of  the 
revised  FCCS  and  finds  the  protections 
and  procedures  provided  to  debtors  by 
the  current  USDA  debt  collection 
procedures  for  administrative  offset  at  7 
CFR  part  3,  subpart  B  consistent  with 
those  provided  by  the  newly  revised 
FCCS. 

At  a  later  date,  USDA  will  move  to 
amend  7  CFR  part  3  to  reflect  the 
promulgation  of  the  revised  FCCS  and 
to  incorporate  other  changes  that  are 
USDA  specific  on  collecting  debt  by 
administrative  offset.  USDA  requests 
comments  from'the  public  regarding 
what  changes  to  7  CFR  part  3  should  be 
included  as  part  of  any  future  notice  of 
proposed  rules. 

Done  at  Washington,  DC,  this  29th  day  of 
October  2001. 

Ann  M.  Veneman, 

Secretary. 

[FR  Doc.  01-27887  Filed  11-6-01;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  106 

[NOTICE  2001-15] 

Requeet  for  Commerrt  on  Draft 
Statement  of  Policy  Regarding  Party 
Committee  Transfer*  of  Nonfederal 
Funds  for  Payment  of  Allocable 
Expenses 

AGENCY:  Federal  Election  Commission. 
ACTION:  Draft  statement  of  policy  with 
request  for  comments. 

SUMMARY:  In  light  of  the  suspension  of 
fundraising  activities  by  some  party 
committees  after  the  terrorist  attacks  of 
September  11,  2001,  the  Commission  is 
considering  exercising  its  discretion  by 
not  pursuing  prima  facie  violations  of 
the  60  day  time  limit  for  party 
committee  transfers  of  nonfederal  funds 


to  pay  for  the  nonfederal  share  of 
allocable  expenses.  The  limitations  on 
the  scope  and  duration  of  the  policy 
under  consideration  will  be  discussed 
in  detail  below.  The  Commission  seeks 
comments  on  the  policy  under 
consideration,  and  on  any  other 
circumstances  arising  out  of  the  events 
of  September  1 1  that  need  to  be 
addressed. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14,  2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Rosemary  C.  Smith, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  NW,  Washington,  DC  20463. 
Faxed  comments  should  be  sent  to  (202) 
219-3923,  with  printed  copy  follow-up 
to  insiue  legibility.  Electronic  mail 
comments  should  be  sent  to 
transfers@fec.gov.  Commenters  sending 
comments  by  electronic  mail  must 
include  their  full  name,  electronic  mail 
address  and  postal  service  address 
within  the  text  of  their  comments. 
Comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered.  The  Commission 
will  make  every  effort  to  have  public 
comments  posted  on  its  web  site  within 
ten  business  days  of  the  close  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosemary  C.  Smith,  Assistant  General 
Counsel,  or  Richard  Ewell,  Staff 
Attorney,  999  E  Street,  NW. 
Washington,  D.C.  20463,  (202)  694-1650 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  Sections 
106.1  and  106.5  of  the  Commission's 
regulations  (11  CFR  106.1  and  106.5) 
allow  party  committees  to  defray  the 
costs  of  activities  that  relate  to  both 
federal  and  nonfederal  elections  bjf 
allocating  the  costs  between  their 
federal  and  nonfederal  accoimts,  so  long 
as  they  pay  an  amount  equal  to  or 
greater  Uian  the  federal  portion  of  these 
expenses  with  funds  that  are 
permissible  under  the  Federal  Election 
Campaign  Act,  2  U.S.C.  §  431  ef  seq. 
("FECA"  or  "the  Act"). 

Party  committees  allocate  these 
expenses  by  paying  the  entire  amount  of 
the  expense  from  a  federal  account  or 
allocation  account,  and  transferring 
funds  from  a  nonfederal  account  to 
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cover  the  nonfederal  portion  of  the 
allocable  expense.  11  CFR  106.5(g)(l)(i) 
and  (ii).  The  regulations  establish  a  time 
period,  or  "window,"  during  which 
these  nonfederal  transfers  may  be  made. 
"(Sjuch  funds  may  not  be  transferred 
more  than  10  days  before  or  more  than 
60  days  after  the  payments  for  which 
they  are  designated  are  made."  11  CFR 
106.5(g)(2)(ii)(B).  Any  transfer  made 
more  than  60  days  after  payment  of  the 
related  allocable  expense  "shall  be 
presumed  to  be  a  loan  or  contribution 
from  the  non-federal  account  to  a 
federal  account,  in  violation  of  the  Act." 
11  CFR  106.5(g)(2)(iii). 

In  many  instances,  party  committees 
plan  and  execute  allocable  activities 
based,  in  part,  on  the  expectation  that 
they  will  subsequently  receive 
nonfederal  funds  that  can  be  transferred 
to  their  federal  or  allocation  accounts 
before  the  expiration  of  the  60  day  time 
limit  in  section  106.5(g)(2)(ii)(B).  In 
most  instances,  committees' 
expectations  are  realized. 

However,  some  party  committees 
voluntarily  suspended  their  fundraising 
activiFies  in  the  immediate  aftermath  of 
the  September  11,  2001  terrorist  attacks. 
See  e.g.,  FEC  Advisory  Opinion  Request 
2001-16;  Rachel  Van  Dongen.  Shoptalk, 
Roll  Call,  October  11.  2001  http:// 
-  www.rollcall.com/pages/politics/ 
shoptalk/.  As  a  result,  some  party 
committees  may  not  have  sufficient 
funds  in  their  nonfederal  accounts  to 
make  transfers  to  their  federal  accounts 
or  allocation  accounts  in  a  timely 
manner,  i.e..  within  60  days  of  when  the 
committee  pays  the  allocable  expense 
for  which  those  funds  would  be 
transferred.'  |  ^^ 

The  Commission  recognSzes  that  this 
situation  is  the  result  of  the 
unprecedented  events  of  September  11, 
2001.  which  have  had  a  significant 
impact  on  many  aspects  of  American 
life,  and  could  not  have  been 
anticipated. 

In  light  of  these  circumstances,  the 
Commission  is  considering  exercising 
its  discretion  by  not  pursuing  prima 
facie  violations  of  the  60  day  time  limit 
in  certain  limited  situations.  Under  the 
policy  being  considered,  the 
Commission  would  not  pursue  an 


'  Thr  Commission  notes  that  the  rules  permit  but 
do  not  require  party  committees  U>  transfer 
nonfederal  funds  to  cover  the  noafederal  portion  of 
an  allocable  expense,  since  the  effect  of  not  making 
such  a  transfer  would  be  that  federal  funds  are  used 
to  defr*v  the  full  amount  of  the  allocable  expense, 
a  result  that  is  permissible  under  the  Act  and 
regulations.  St^  Mplhods  of  Allocation  Between 
Federal  and  Son-Federal  Accounts:  Payments: 
Reporting.  55  FR  26058.  26063  dune  26.  1990) 
(explaining  that  "all(K:ating  a  portion  of  certain 
costs  to  a  committee's  non-federal  account  is  a 
permissive  rather  than  a  mandated  procedure"). 


untimely  party  committee  transfer  made 
to  cover  the  nonfederal  share  of  an 
allocable  expense  paid  between  August 
27,  2001  and  November  1,  2001,  if  the 
transfer  is  made  no  later  than  December 
31,  2001,  and  is  fully  disclosed  on  the 
party  committee's  year  end  report. 
Alternatively,  the  Commission  would 
not  pursue  an  untimely  party  conunittee 
transfer  made  to  cover  the  nonfederal 
share  of  an  allocable  expense  paid 
between  August  27,  2001  and  December 
31,  2001,  if  the  transfer  is  made  no  later 
than  March  1,  2002,  and  is  fully 
disclosed  on  the  party  committee's 
applicable  report. 

"The  Commission  invites  comments  on 
the  policy  that  is  under  consideration. 
Comments  may  be  submitted  on  any 
aspect  of  the  policy  being  considered, 
including  its  scope  and  duration,  or  on 
any  other  circumstance  arising  out  of 
the  attacks  of  September  11  that  should 
be  addressed.  After  reviewing  the 
comments  received,  the  Commission 
will  issue  a  final  Statement  of  Policy. 

The  Conunission  is  taking  this  action 
in  response  to  the  unique  circumstances 
described  above.  Consequently,  this 
action  should  not  be  viewed  as  a 
precedent  for  any  similar  action  in  the 
future. 

Dated:  November  2,  2001. 
Danny  L.  McDonald, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  01-27944  Filed  11-6-01;  8:45  am) 

BILUNG  CODE  671S-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-47-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Pilatus 
Britten-Norman  Ltd.  BN-2,  BN-2A,  BN- 
2B,  BN-2T.  BN-2T-4,  and  BN2A  MK.  Ill 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Britten-Norman  Ltd.  (Pilatus  Britten- 
Norman)  BN-2.  BN-2A,  BN-2B,  BN-2T, 
BN-2T-4.  and  BN2A  MK.  Ill  series 
airplanes.  This  proposed  AD  would 
require  you  to  repetitively  inspect  the 
throttle  friction-shaft;  and  replace  the 
shaft  if  damaged.  This  proposed  AD  is 


the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  and  correct  loosening 
of  the  throttle  friction  adjustment 
beyond  its  normal  limits.  Such  a 
condition  could  lead  to  damage  to  the 
throttle  friction-adjuster  or  the  retaining 
washer  and  split  pin.  This  could  allow 
the  throttle  quadrant  shaft  to  laterally 
shift  and  impede  the  operation  of  the 
engine  controls. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  December  10,  2001. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2000-CE-47-AD.  901  Locust,  Room 
506,  Kansas  City.  Missoiu'i  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Britten-Norman  Limited. 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  -k44  (0) 
1983  872511;  facsimile:  -h44  (0)  1983 
873246.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
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aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  200O-CE-47- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Airworthiness  Authority 
(CAA).  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  Pilatus 
Britten-Norman  BN-2,  BN-2A,  BN-2B. 
BN-2T,  BN-2T-4,  and  BN2A  MK.  ffl 
series  airplanes.  The  CAA  reports  an 
incident  where  the  throttle  friction 
adjuster  loosened  too  far.  causing  the 
split  pin  and  the  washer  on  the  shaft  to 
break. 

What  Are  the  Consequences  if  the 
Condition  is  Not  Corrected? 

The  loosening  of  the  throttle  friction 
adjustment  beyond  its  normal  limits 
could  lead  to  damage  to  the  throttle 
friction-adjuster  or  the  retaining  washer 
and  split  pin.  This  could  allow  the 
throttie  quadrant  shaft  to  laterally  shift 
and  impede  the  operation  of  the  engine 
controls. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Pilatus  Britten-Norman  has  issued 
Service  Bulletin  No.  BN2/SB.272.  Issue 
1.  dated  July  1.2000. 

What  Are  the  Provisions  of  This  Service 
Bulletin? 

The  service  bulletin  includes 
procedures  for: 
— repetitively  inspecting  the  throttie 

friction-shaft;  and 
— replacing  the  shaft  if  damaged. 

What  Action  Did  the  CAA  Take? 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  Number  003-07-2000.  dated  August 
22,  2000.  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 


Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement?^ 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— the  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Britten-Norman  BN- 
2,  BN-2A.  BN-2B.  BN-2T.  BN-2T-4. 
and  BN2A  MK.  Ill  series  airplanes  of 
the  same  tjrpe  design; 
— ^the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  oe  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously  referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  118  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


have  no  way  of  determining  the  number 
of  airplanes  that  may  need  such 
replacement: 


Labor 
cost 

Parts  cost 

Total  cost 
per  air- 
plane 

Total 
cost  on 
U.S.  op- 
erators 

1  work 
hour  X 
$60  per 
hour* 

$1 

$61 

$61  X 
118  = 
$7,198. 

Labor  cost 

Parts  cost 

Total  cost 
per  air- 
plane 

16  work  hour  x  $60 
per  hour  =  $960  .... 

$230 

$1,190 

We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 
results  of  the  proposed  inspection.  We 


Is  There  a  Modification  I  Can  • 

Incorporate  Instead  of  Repetitively 
Inspecting  the  Throttle  Friction-Shaft? 

The  FAA  has  determined  that  long- 
term  continued  operational  safety 
would  be  better  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  we  will  continue  to 
work  with  Pilatus  Britten-Norman  in 
collecting  information  and  in 
performing  fatigue  analysis  to  determine 
whether  a  future  design  change  may  be 
necessary. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
iunder  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
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the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  , 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701 


§39.13    [AmeiMtod] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

PILATUS  BRITTEN-NORMAN  LTD.:  Docket 

No.  2000-CE-47-AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Ihe  following  Model  BN-2, 
BN-2A,  BN-2A-2.  BN-2A-3.  BN-2A-6,  BN- 
2A-8,  BN-2A-9.  BN-2A-20.  BN-2A-21, 
BN-2A-26.  BN-2A-27,  BN-2B-20.  BN-2B- 
21.  BN-2B-26.  BN-2B-27,  BN-2T,  BN-2T- 
4R,  BN2A  MK.  Ill,  BN2A  MK.  III-2.  and 
BN2A  MK.  III-3  airplanes,  all  serial  numbers, 
that  are  certificated  in  any  category. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  loosening  of  the  throttle 
friction  adjustment  beyond  its  normal  limits. 
Such  a  condition  could  lead  to  damage  to  the 
throttle  friction-adjuster  or  the  retaining 
washer  and  split  pin.  This  could  allow  the 
throttle  quadrant  shaft  to  laterally  shift  and 
impede  the  operation  of  the  engine  controls. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect  the  throttle  friction-shaft  for  damage. 
Replace  the  split  pin  and  washer. 


(2)  If  damage  Is  found  on  the  throttle  friction- 
shaft,  replace  the  shaft. 


ComplJance 


Inspect  within  100  hours  time-in-service  (TIS) 
after  the  effective  dale  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  100 
hours  TIS.  Accomplish  the  replacements 
prior  to  further  flight  after  each  inspection. 

Before  further  flight  after  each  inspection 
where  damage  Is  found. 


Procedures 


In  accordance  with  the  PROCEDURES  sec- 
tion of  BN  Sen/Ice  Bulletin  BN2/SB.272, 
dated  July  2000. 

In  accordance  with  the  PROCEDURES  sec- 
tion of  BN  Service  Bulletin  BN2/SB.272. 
dated  July  2000. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contacl  Doug  Rudolph, 
Aerospace  Engineer.  FAA,  Small  Airplane 
Directorate.  901  Locust,  Room  301.  Kansas 
Citv.  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
Pilatus  Britten-Norman  Limited,  Bembridge, 


Isle  of  Wight,  United  Kingdom  P035  5PR. 
You  may  examine  these  documents  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-07-2000.  dated  August  22, 
2000. 

Issued  in  Kansas  City,  Missouri,  on 
October  26.  2001. 
lames  E.  Jackson, 

Acting  Manager.  Small  Airplanp  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  01-27653  Filed  11-6-01;  8:45  am] 

BKiJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Dockat  No.  FAA  2001-10666;  Airspace 
Docket  No.  ASD  01-ASW-12] 

Proposed  Revision  of  Jet  Route 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
that  segment  of  Jet  Route  180  (J-180) 
between  the  Daisetta.  TX,  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
the  Little  Rock.  AR.  VORTAC  by  moving 
the  route  to  the  east  over  the  new 
Sawmill,  LA.  VORTAC.  The  FAA  is 
proposing  this  action  to  enhance 
aviation  safety  and  the  management  of 
the  aircraft  operations  in  the  Texas  area. 


DATES:  Comments  must  be  received  on 
or  before  December  24.  2001. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  numbers  FAA-2001-10666/ 
Airspace  Docket  No.  ASD  Ol-ASW-12 
at  the  beginning  of  your  comments. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  2601  Meacham  Blvd. 
Fort  Worth.  TX  76193-0500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rohring.  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

hiterested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  shoiUd  identify  both 
docket  nimibers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self -addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nos.  FAA  2001-10666/ Airspace 
Docket  No.  ASD  Ol-ASW-12."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  nde.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking.  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  1 1-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

The  FAA  is  redesigning  the  nation's 
airspace  to  reduce  the  volume  of  air 
traffic  operations  in  certain  congested 
areas  commonly  referred  to  as  "choke- 


points."  As  part  of  this  effort,  the  FAA 
believes  that  revising  the  affected 
segment  of  J-180  to  reroute  it  over  the 
new  Sawmill,  LA,  VORTAC  will 
alleviate  air  traffic  congestion  in  specific 
"choke-point"  areas.  The  FAA  is 
therefore  proposing  this  action  to 
enhance  air  safety  and  the  expeditious 
movement  of  aircraft  through  the  area. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  to  revise  a  segment 
of  J-180  between  the  Daisetta,  TX, 
VORTAC  and  the  Little  Rock.  AR. 
VORTAC  by  moving  the  route  eastward 
over  the  new  Sawmill,  LA,  VORTAC. 
This  action  is  necessary  to  support  the 
national  airspace  redesign  project  to 
reduce  air  traffic  congestion  in 
identified  choke-point"  areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regidatory  Flexibilify  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E,  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES:  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amsndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 

•        •        •        •        • 

J-180    [Revised] 

From  Humble,  TX;  Daisetta,  TX; 
Sawmill.  LA;  Little  Rock,  AR. 


Issued  in  Washington,  DC.  on  November  1. 
2001. 

Reginald  C.  Mattheura,  ° 
Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  01-28001  Filed  11-6-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

(Docket  No.  FAA-2001-9813;  Airspace 
Dodwt  No.  OO-AWA-7] 

RIN2120-AA66 

Proposad  Modification  of  the  Memphis 
Class  B  Airspace  Area;  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
modify  the  Memphis,  TN,  Class  B 
airspace  area.  Specifically,  this  action 
proposes  to  reconfigiu-e  the  sub-area 
boundaries,  add  one  new  sub-area,  and 
lower  the  altitude  floor  in  certain 
segments  of  the  Memphis  Class  B 
airspace  area.  In  addition,  the  FAA  is 
proposing  to  describe  the  boundaries  of 
the  Memphis  Class  B  airspace  area  using 
the  Memphis  Very  High  Frequency 
Omnidirectional  Range  Tactical  Air 
Navigation  (VORTAC)  facility  as  the 
reference  point.  The  FAA  is  proposing 
this  action  to  more  efficiently  align  the 
Memphis  Class  B  airspace  area  to  better 
accommodate  simultaneous  parallel 
instrument  landing  system  (ILS) 
approach  procedures  and  simultaneous 
intersecting  runway  operations.  This 
change  would  improve  the  management 
of  air  traffic  operations  and  enhance 
safefy  in  the  Memphis  Class  B  airspace 
area  while  accommodating  the  concerns 
of  airspace  users. 
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DATES:  Comments  must  be  received  on 
or  before  January  7,  2002. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identify  both 
docket  numbers.  FAA-2001-9813/ 
Airspace  Docket  No.  OO-AWA-7.  at  the 
beginning  of  your  comments. 

You  may  also  submit  comments 
through  the  Internet  to  bttp:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division;  ASO-500.  Federal  Aviation 
Administration.  1701  Columbia  Avenue, 
College  Park.  GA  30337. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited  | 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conmienters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Nos.  FAA-2001- 
9813/ Airspace  Docket  No.  OO-AWA-7." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 


will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  docimient 
may  be  downloaded  through  the 
internet  at  http://dms.dot.gov. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  also  obtain  a  copy  of 
this  NPRM  by  submitting  a  request  to 
the  FAA,  Office  of  Air  Traffic  Airspace 
Management,  ATA-400.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA.  Office  of 
Rulemaking.  (202)  267-9677.  to  request 
a  copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Related  Rulemaking  Actions 

On  May  21.  1970,  the  FAA  puWished 
the  Designation  of  Federal  Airways. 
Controlled  Airspace,  and  Reporting 
Points  Final  Rule  (35  FR  7782).  This 
rule  provided  for  the  establishment  of 
Terminal  Control  Airspace  (TCA)  areas 
(now  known  as  Class  B  airspace  areas). 

On  June  21. 1988,  the  FAA  published 
the  Transponder  With  Automatic 
Altitude  Reporting  Capability 
Requirement  Final  Rule  (53  FR  23356). 
This  rule  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  NM  of  any 
designated  TCA  (now  known  as  Class  B 
airspace  areas)  primary  airport  from  the 
surface  up  to  10,000  feet  MSL.  This  rule 
excluded  those  aircraft  that  were  not 
originally  certificated  with  an  engine- 
driven  electrical  system  (or  those  that 
have  not  subsequently  been  certified 
with  such  a  system),  balloons,  or 
gliders. 

On  October  14. 1988.  the  FAA 
published  the  Terminal  Control  Area 
Classification  and  Terminal  Control 
Area  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  (53  FR  40318). 
This  rule,  in  part,  requires  the  pilot-in- 


command  of  a  civil  aircraft  operating 
within  a  Class  B  airspace  area  to  hold 
at  least  a  private  pilot  certificate,  except 
for  a  student  pilot  who  has  received 
certain  dociimented  training. 

On  December  17, 1991,  the  FAA 
published  the  Airspace  Reclassification 
Final  Rule  (56  FR  65638).  This  rule 
discontinued  the  use  of  the  term 
"Terminal  Control  Area"  and  replaced  it 
with  the  designation  "Class  B  airspace 
area."  This  change  in  terminology  is 
reflected  in  the  remainder  of  this  NPRM. 

Background 

The  TCA  (now  Class  B  airspace) 
program  was  developed  to  reduce  the 
potential  for  midair  collision  in  the 
congested  airspace  surrounding  airports 
with  high  density  air  traffic  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  Conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  military  aircraft,  or  another  GA 
aircraft.  'The  basic  causal  factor  common 
to  these  conflicts  as  the  mix  of  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFR).  Class  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  these  airspace  areas  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  giving  air  traffic 
control  increased  capability  to  provide 
aircraft  separation  service,  thereby 
minimizing  the  mix  of  controlled  and 
imcontrolled  aircraft. 

The  standard  configuration  of  these 
airspace  areas  contains  three  concentric 
circles  centered  on  the  primary  airport 
extending  to  10,  20,  and  30  nautical 
miles  (NM),  respectively.  The  standard 
vertical  limit  of  these  airspace  areas 
normally  should  not  exceed  10,000  feet 
mean  sea  level  (MSL),  with  the  floor 
established  at  the  surface  in  the  inner 
area  and  at  levels  appropriate  to  the 
containment  of  operations  in  the  outer 
areas.  Variations  of  these  criteria  may  be 
utilized  contingent  on  the  terrain, 
adjacent  regulatory  airspace,  and  factors 
unique  to  the  terminal  area. 

On  August  19,  1998,  the  FAA 
published  the  revision  of  the  legal 
description  of  the  Memphis  Class  B 
airspace  area,  TN,  Final  Rule  (63  FR 
44374).  The  FAA  took  this  action  due  to 
the  relocation  of  the  Memphis  VORTAC 
to  a  new  position  2.85  NM  south  of  the 
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site  it  had  occupied.  The  Memphis 
VORTAC  was  relocated  to  accommodate 
airport  expansion.  This  rule  revised  the 
Memphis  Class  B  airspace  area  by 
changing  the  reference  point  for  the 
description  of  the  areas  from  the 
Memphis  VORTAC  to  a  point-in-space 
established  at  the  Memphis  VORTAC's 
former  geographical  coordinates.  The 
intent  of  that  action  was  to  facilitate  the 
relocation  of  the  Memphis  VORTAC 
without  changing  the  actual 
dimensions,  configuration,  operating 
requirements,  or  charted  depiction  of 
the  Memphis  Class  B  airspace  area. 

Memphis  International  Airport  has 
recorded  a  continuing  increase  in  daily 
scheduled  air  carrier  and  air  taxi 
operations.  Between  January  1998  and 
December  1999,  Memphis  has 
experienced  a  7.81%  growth  in 
scheduled  flights  with  an  expected 
increase  of  2.5%  annually.  Satellite 
airport  operations  traffic  count  is  up 
57%  since  1997.  The  GA  traffic  count  is 
up  5%  since  1996. 

User  feedback  and  operational 
experience,  since  the  August  19, 1998, 
revision  of  the  Memphis  Class  B 
airspace  area,  has  revealed  that  the  use 
of  a  point-in-space  reference,  for 
describing  the  area,  places  pilots 
without  global  positioning  system  (GPS) 
navigation  equipment  in  a  difficult 
situation  requiring  them  to  remain  clear 
of  an  area  they  could  not  readily 
identify.  Additionally,  the  current 
airspace  configuration  has  proven  to  be 
inefficient  when  conducting 
simultaneous  ILS  approaches  dyie  to  the 
incompatibility  with  the  instroment 
approach  procedures.  The  current  Class 
B  configuration  does  not  allow  for  the 
most  efficient  use  of  simultaneous 
parallel  instrument  approaches  and 
simultaneous  intersecting  runway 
operations  at  Memphis  International 
Airport. 

Pre-NPRM  Public  Input 

As  aimounced  in  the  Federal  Register 
on  March  14.  2000  (65  FR  13818),  two 
pre-NPRM  informal  airspace  meetings 
were  held  on  April  27  and  May  4,  2000, 
in  Collierville  and  Memphis,  TN,  to 
allow  local  interested  airspace  users  an 
opportunity  to  present  input  on  the 
design  of  the  planned  alteration  of  the 
Memphis  Class  B  airspace  area.  The 
response  to  the  plaimed  Class  B  airspace 
area  modification  from  all  participants 
was  favorable.  No  written  adverse 
comments  were  received  during  the  60- 
day  comment  period. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  modifying  the  Memphis,  TN, 
Class  B  airspace  area.  Specifically,  this 


action  (depicted  on  the  attached  chart) 
proposes  to  expand  the  lateral  limits  of 
Areas  A,  B,  and  C.  and  establish  a  new 
Area  E  in  order  to  improve  the 
containment  of  tiu-bo-jet  aircraft  within 
Class  B  airspace.  In  addition,  the  FAA 
proposes  to  redescribe  the  Memphis 
Class  B  airspace  area  using  radials  and 
mileages  from  the  Memphis  VORTAC 
instead  of  the  current  point-in-space 
latitude/longitude  position.  This  change 
would  simplify  navigation  in  the 
Memphis  terminal  are^  for  aircraft  that 
are  not  GPS  equipped. 

Area  A.  The  FAA  proposes  to 
reconfigiu^  Area  A  (that  area  beginning 
at  the  surface  up  to  10.000  feet  MSL).  by 
slightly  expanding  the  lateral 
dimensions  of  the  surface  area  to 
provide  the  additional  Class  B  airspace 
needed  for  simultaneous  parallel  ILS 
approach  procediu^s  and  to 
accommodate  secondary  airport 
operations.  With  the  exception  of  Bob 
White  and  Freeman  Farm  Airports,  all 
secondary'  airports  have  been  excluded 
from  this  surface  area.  Bob  White 
Airport  is  a  privately  owned,  uncharted 
airport  located  approximately  7  miles 
south  southeast  of  Memphis  and  2  miles 
east  of  Runway  36R  final  approach 
course.  Freeman  Farm  is  a  privately 
owned,  uncharted  airport  located 
approximately  7  miles  southeast  of 
Memphis  and  5  miles  east  of  Runway 
36R  final  approach  course.  The  FAA  has 
concluded  Letters  of  Agreement  with 
the  operators  of  these  private  airports  to 
accommodate  users  and  ensure  the 
integrity  of  Class  B  airspace  operations. 

Area  B.  The  FAA  proposes  to  expand 
the  lateral  dimensions  of  Area  B  (that 
area  beginning  at  1 ,800  feet  MSL  up  to 
10.000  feet  MSL).  This  change  would 
ensure  the  containment  of  instrument 
procedures  using  a  300-foot-per-mile 
gradient  and  provide  the  additional 
airspace  necessary  to  maximize  the  use 
of  simultaneous  parallel  ILS 
approaches,  as  well  as  simultaneous 
.intersecting  runway  operations  using 
Runway  27.  On  the  east  side,  the 
proposed  expanded  boundary  of  Area  B 
(between  the  MEM  090°  and  111" 
radials)  has  been  adjusted  to  exclude  the 
Olive  Branch  Airport  (OLV)  bom  Area 
B. 

Area  C.  The  FAA  proposes  to  extend 
the  boundaries  of  Area  C  (that  area 
begiiming  at  3,000  feet  MSL  up  to 
10,000  feet  MSL),  outward  to  the  MEM 
30-mile  arc  in  the  segments  to  the  north 
and  south  of  the  Memphis  International 
Airport.  This  change  would  lower  the 
floor  of  Class  B  airspace  to  3,000  feet 
MSL  in  the  Area  C  extensions  to  ensure 
the  efficient  use  of  simultaneous 
parallel  approach  procedures. 


Area  D.  The  FAA  proposes  to 
reconfigure  Area  D  (that  area  beginning 
at  5.000  feet  MSL  up  to  10,000  feet 
MSL)  by  reducing  the  size  of  the  area. 
The  revised  Area  D  would  consist  of 
that  airspace  generally  between  the  20- 
and  30-mile  arcs  of  the  Memphis 
VORTAC,  and  bounded  by  the  199° 
radial  clockwise  to  the  332"  radial.  The 
remaining  portion  of  the  current  Area  D 
airspace  would  be  incorporated  into  the 
amended  Area  C.  and  the  proposed  new 
Area  E. 

Area  E.  The  FAA  proposes  to 
establish  a  new  Area  E  (that  area 
beginning  at  4,000  feet  MSL  up  to 
10.000  feet  MSL)  on,the  east  side  of  the 
airport  in  airspace  that  is  currently  part 
of  Area  D.  Area  E  would  consist  of  that    r 
airspace  generally  between  the  20-mile 
and  30-mile  arcs  of  the  MEM  VORTAC 
and  bounded  by  the  MEM  019*^  radial, 
clockwise  to  the  151°  radial.  This 
change  would  lower  the  floor  of  Class  B 
airspace  from  the  current  5,000  feet 
MSL  to  4,000  feet  MSL.  The  lower  floor 
of  Class  B  airspace  is  required  to  contain 
Runway  27  approach  procedures. 

The  coordinates  for  this  aifspace 
docket  are  based  on  North  American 
Datum  83.  Class  B  airspace  areas  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9J,  dated  August  31.  2001. 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
section  71.1.  The  Class  B  airspace  area  - 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justif>'  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  businesses  and  other  small 
entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  thi%e  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  Would  generate  benefits  that 
justify  its  minimal  costs  and  is  not  a 
"significant  regulatory  action"  as 
defined  in  the  Executive  Order;  (2)  is 
not  significant  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
(4)  would  not  constitute  a  barrier  to 
international  trade;  and  (5)  would  not 
contain  any  Federal  intergovernmental 
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or  private  sector  mandate.  These 
analyses  are  summarized  here  in  the 
preamble,  and  the  full  Regulatory 
Evaluation  is  in  the  docket 

This  NPRM  would  modify  the 
Memphis,  TN,  Class  B  airspace  area. 
The  proposed  rule  would  reconfigure 
the  sub-area  boimdaries,  add  one  new 
sub-area  and  lower  the  altitude  floor  in 
certain  segments  of  that  airspace.  In 
addition,  the  FAA  is  proposing  to 
describe  the  boundaries  of  the  Memphis 
Class  B  airspace  area  using  the  Memphis 
VORTAC  facility  as  the  reference  point. 

The  NPRM  would  generate  benefits 
for  system  users  and  the  FAA  in  the 
form  of  enhanced  operational  efficiency 
and  simplified  navigation  in  the 
Memphis  terminal  area  for  aircraft  that 
are  not  GPS  equipped.  Since  Class  B 
airspace  is  already  in  place  at  Memphis, 
and  the  modifications  proposed  are  not 
a  major  expansion  of  Class  B  airspace, 
minimal  costs  would  result.  Thus,  the 
FAA  has  determined  that  this  proposed 
rule  would  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
would,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

This  proposed  rule  may  impose  some 
minimal  circumnavigation  costs  on 
some  individuals  operating  in  the 
Memphis  area;  but  the  proposed  rule 


would  not  impose  any  costs  on  small 
business  entities.  Accordingly,  pursuant 
to  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  the'Federal  Aviation 
Administration  certifies  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FAA  solicits  comments  from 
afiected  entities  with  respect  to  this 
finding  and  determination. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  imnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

The  proposed  rule  is  not  expected  to 
affect  trade  opportimities  for  U.S.  firms 
doing  business  overseas  or  for  foreign 
firms  doing  business  in  the  United 
States. 

Unfunded  Mctndates  Assessment 

Title  n  of  the  Unfunded  Mandates      ^ 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  annually  for  inflation) 
in  any  one  year  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
ele(:ted  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  imder  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 


million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act, 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulatory 
proposals. 

Inis  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandates.  Therefore,  the 
requirements  of  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  coUection  associated  with 
this  proposed  rule. 

Conclusion 

In  view  of  the  minimal  or  zero  cost  of 
compliance  of  the  proposed  rule  and  the  ' 
enhancements  to  operational  efficiency 
that  do  not  reduce  aviation  safety,  the 
FAA  has  determined  that  the  proposed 
rule  would  be  cost-beneficial. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854.  24  PR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows:  ■ 

Paragraph  3000— Subpart  B-Class  B 
Ainpace 
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ASO  TN  B  Memphis,  TN  (Revised] 

Memphis  International  Airport  (Primary 
Airport) 

(lat.  35°02'33'N.,  long.  89°58'36'  W.) 
Memphis  VORTAC  (MEM) 

(lat.  35°00'54'  N.,  long.  89°59'00'^.) 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000  feet 
MSL  within  the  area  boimded  by  a  line 
beginning  at  the  intersection  of  the  MEM 
090°  radial  and  the  MEM  5-mile  arc;  thence 
clockwise  along  the  5-mile  arc  to  the  MEM 
270°  radial;  thence  west  along  the  270°  radial 
to  the  8-mile  arc;  thence  clockwise  along  the 
8-mile  arc  to  the  MEM  090°  radial;  thence 
west  along  the  090°  radial  to  the  point  of 
begiiming. 

Area  B.  That  airspace  extending  upward 
from  1.800  feet  MSL  to  and  including  10,000 
feet  MSL  within  the  area  bounded  by  a  line 
begiiming  at  the  intersection  of  the  MEM 
090°  radial  and  the  MEM  12-mile  arc;  thence 
west  along  the  090°  radial  to  the  MEM  9-mile 
arc;  thence  clockwise  along  the  9-mile  arc  to 
the  MEM  111°  radial;  thence  southeast  along 
the  111°  radial  to  the  MEM  12-mile  arc; 
thence  clockwise  along  the  12-mile  arc  to  the 
MEM  134°  radial;  thence  southeast  along  the 
134°  radial  to  the  MEM  16-mile  arc;  thence 
clockwise  along  the  16rmile  arc  to  the  MEM 
217°  radial;  thence  northeast  along  the  217° 


radial  to  the  MEM  12-mile  arc  thence 
clockwise  along  the  12-mile  arc  to  the  MEM 
313°  radial;  thence  northwest  along  the  313° 
radial  to  the  MEM  16-mile  arc;  thence 
clockwise  along  the  16-mile  arc  to  the  MEM 
038°  radial;  thence  southwest  along  the 
038§  radial  to  the  MEM  12-mile  arc;  thence 
clockwise  along  the  12-mile  arc  to  the  point 
of  beginning. 

Area  C.  That  airspace  extending  upward 
bom  3.000  feet  MSL  to  and  including  10.000 
feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  intersection  of  the  MEM 
019°  radial  and  the  MEM  30-mile  arc;  thence 
southwest  along  the  019°  radial  to  the  MEM 
20-mile  arc;  thence  clockwise  along  the  20- 
mile  arc  to  the  MEM  151°  radial;  thence 
southeast  along  the  151°  radial  to  the  151° 
radial  at  27-miles;  thence  via  a  line  drawn 
southwestward  to  the  intersection  of  the 
MEM  163°  radial  and  the  MEM  30-mile  arc; 
thence  clockwise  along  the  30-mile  arc  to  the 
MEM  199°  radial;  thence  northeast  along  the 
199°  radial  to  the  MEM  20-mile  arc;  thence 
clockwise  along  the  20-mile  arc  to  the  MEM 
332°  radial;  thence  northwest  along  the  332° 
radial  to  the  332°  radial  at  29-miles;  thence 
via  a  line  drawn  northeastward  to  the 
intersection  of  the  MEM  338°  radial  and  the 
MEM  30-mile  arc;  thence  clockwise  along  the 
30-mile  arc  to  the  point  of  beginning. 

Area  D.  That  airspace  extending  upward 
frt>m  5,000  feet  MSL  to  and  including  10,000 


feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  the  intersection  of  the  MEM 
199°  radial  and  the  MEM  20-mile  arc;  thence 
southwest  along  the  199°  radial  to  the  MEM 
30-mile  arc;  thence  clockwise  along  the  30- 
mile  arc  to  the  MEM  302°  radial:  thence  via 
a  line  drawn  northeastward  to  the  MEM  332° 
radial  at  29-miles;  thence  southeast  along  the 
MEM  332°  radial  to  the  MEM  20-mile  arc; 
thenfce  counterclockwise  along  the  20-mile 
arc  to  the  point  of  beginning. 

Area  E.  That  airspace  extending  upward 
from  4.000  feet  MSL  to  and  including  10.000 
feet  MSL  within  the  area  bounded  by  a  hne 
beginning  at  the  intersection  of  the  MEM 
019°  radial  and  the  MEM  30-mile  arc;  thence 
clockwise  along  the  30-mile  arc  to  the  MEM 
103°  radial;  thence  via  a  line  drawn 
southwestward  to  the  MEM  151°  radial  at  27- 
miies;  thence  northwest  along  the  151°  radial 
to  the  MEM  20-mile  arc;  thence 
counterclockwise  along  the  20-mile  arc  to  the 
MEM  019°  radial;  thence  northeast  along  the 
019°  radial  to  the  point  of  beginning. 

Issued  in  Washington.  [XZ,  on  October  29, 
2001. 
Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

BHJJNC  Ceoe  4»10-13-# 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

.14  CFR  Part  71 

[Airspace  Docket  No.  01  -AAL-1  ] 

Proposed  Revocation  of  Class  E 
Airspace;  Umiat,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposed  to 
revoke  Class  E  airspace  at  Umiat,  AK. 
The  Umiat  airport  no  longer  meets  the 
requirements  for  Class  E  airspace  to 
protect  Instrument  Flight  Rules  (IFR) 
op^^tions  at  Umiat,  AK.  Adoption  of 
this  proposal  would  result  in  the 
removal  of  controlled  airspace  at  Umiat, 
AK. 

DATES:  Comments  must  be  received  on 
or  before  December  24,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Manager,  Operations  Branch,  AAL- 
530,  Docket  No.  01-AAL-l,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  AAL-535,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587;  telephone  number  (907)  271- 
5863;  fax:  (907)  271-2850;  email: 
Robert.van-Haastert@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://l62.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  datar  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspade  Docket  No.  01- 
AAL-l."  The  postcard  will  be  date/time 
stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

t 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  conununications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaiung 
documents  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  niunber  of  this  NPRM.' 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revoking  Class  E  airspace  at 
Umiat,  AK.  The  intended  effect  of  this 
proposal  is  the  removal  of  the  Class  E 
controlled  airspace  for  IFR  operations  at 
Umiat,  AK. 

The  Umiat  airport  does  not  have  a 
standard  instrument  approach 


procedure,  it  is  unattended,  and  does 
not  meet  the  requirements  to  be  used  as 
an  IFR  alternate.  The  Colored  Federal 
Airway  Amber  4  (A-4)  was  realigned 
and  Colored  Federal  Airway  Amber  6 
(A-6)  was  revoked  on  December  3.  1998 
[63  FR  53279  5  Oct  1998  Airspace 
Docket  98-AAL-61  in  conjunction  with 
the  removal  of  the  Umiat  Nondirectional 
Radio  Beacon  (NDB).  The  Umiat  NDB 
was  decommissioned  in  October  1999 
resulting  in  the  loss  of  the  instrument 
approach  procedure.  With  the 
subsequent  cancellation  of  the  A-Paid 
weather  observer  contract,  there  are  now 
no  aviation  weather  sources  at  Umiat, 
AK.  Thus,  the  Umiat  airport  does  not 
qualify  for  Class  E  airspace. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9J.  Airspace  Designations 
and  Reporting  Points,  dated  September 
1.  2001.  and  effective  September  16. 
2001,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regulatory  action"  under  Executive    . 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  IX)T  Regulatory  Policies 
and  Procediu«s  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71—  DESIGNATION  OF  CLASS 
A,  CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended]  I 

.2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  740b.9j,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2001,  and  effective 
September  16,  2001,  is  to  be  amended 
as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  at)ove  the 
surface  of  the  earth. 


AAL  AK  E5    Umiat.  AK  (Revoked] 

***** 

Issued  in  Anchorage,  AK,  on  October  30, 
2001. 
Stephen  P.  Creamer, 

Assistant  Manager.  Air  Traffic  Division. 

Alaskan  Region. 

IFR  Doc.  01-27990  Filed  11-6-01:  8:45  ami 

BHJJNG  CODE  4910-13-P 

i 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  71 

[Airspace  Docket  fto.  01-AWP-26] 

Proposed  Establishment  of  Class  E 
Airspace;  Kayenta,  AZ       j 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Kayenta.  AZ.  The  establishment  of  a 
Special  Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
RNAV  (GPS)  Runway  (RWY)  02,  RNAV 
(GPS)  RWY  20  SIAP,  and  Non- 
Directional  Radio  Beacon  (NDB)  SIAP  to 
Bedard  Field.  Kayenta.  AZhas  made  - 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  the  RNAV  (GPS)  RWY  02. 
RNAV  (GPS)  RWY  20,  and  NDB  SIAP  to 
Bedard  Field.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 


controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Bedard  Field, 
Kayenta.  AZ. 

DATES:  Comments  must  be  received  on 
or  before  December  15.  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  Ol-AWP-26.  Air  Traffic 
Division,  15000  Aviation  Boulevard. 
Lawndale,  California  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal. 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson.  Air  Traffic  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  725- 
6611. 
SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conmients  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AWP-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 


Ttaffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  Califomia'90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Kayenta,  AZ.  The  establishment  of  a 
Special  RNAV  (GPS)  RWY  02  SL\P, 
RNAV  (GPS)  RWY  20  SL\P,  and  a  NBD 
SLAP  at  Bedard  Field  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
firom  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
Special  RNAV  (GPS)  RWY  02  SIAP, 
RNAV  (GPS)  RWY  20  SL\P,  and  NBD 
SLAP  to  Bedard  Field.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  Special  RNAV  (GPS)  RWY 
02  SL\P,  RNAV  (GPS)  20  SL\P,  and 
NDB  SLAP  to  Bedard  Field,  Kayenta, 
AZ.  Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  September  1,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and- 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  t3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14.  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Cdmp..  p.  389. 

i71.1    [AmefKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPAZE5    Kayenta.  AZ  [NEW] 

Bedard  Field 

(Ut  36°28'18'N,  long.  110''25'05'W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6  mile 
radius  of  Bedard  Field,  and  that  airspace 
within  2.0  miles  each  side  of  the  219°  bearing 
from  the  airport  extending  fixim  the  6.6  mile 
radius  to  10  miles  southwest  of  Bedard  Field, 
and  that  airspace  with  1.0  mile  each  side  of 
the  034°  bearing  from  the  airport  extending 
from  th^  6.6  mile  radius  to  11  miles  northeast 
of  Bedard  Field. 
*         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
October  23.  2001. 
Stephen  J.  Loyd, 

Acting  Assistant  Manager.  Air  Traffic  Division 
Western-Pacific  Region. 
[FR  Doc.  01-27991  Filed  11-6-01;  8:45  am] 
BtUMQ  CODE  4010-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

14CFRPart71 

Proposed  Revisions  of  ttts  Air  Traffic 
Control  (ATC)  Alrspacs  and 
Procsdurss,  Anchorags  Tsrminal  Ares, 
Anchorags,  Alaska;  Public  Mssting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  FAA  will  hold  a  public 
meeting  on  ATC  airspace  and 
procedures  affecting  the  Anchorage 
Terminal  Area,  Anchorage,  AK.  llie 
objective  of  this  meeting  is  to  provide 
interested  persons  a  final  opportunity  to 
review  specific  proposed  procedures 
formulated  in  the  Anchorage  Terminal 
Area  Airspace  and  Procedures  Revision 
Project  prior  to  their  implementation. 
The  goal  of  this  project  is  to  maximize 
efficiency  and  improve  safety  for  aircraft 
routes  and  ATC  procedures  used  in  the 
airspace  surroimding  Anchorage, 
Alaska.  The  project  relates  to  operations 
by  aircraft  operating  under  Instrument 
Flight  Rules  (IFR)  and  Visual  Flight 
Rules  (VFR).  This  meeting  will  ouUine 
proposals  affecting  VFR  operations 
within  the  Anchorage  Terminal  Area. 
Alternatives  developed  as  a  result  of 
this  and  other  meetings  may  involve 
changes  to  existing  regulatory  airspace. 
DATES:  The  meeting  will  be  on  Friday, 
December  7,  2001,  from  6:00  PM  to  9:00 
PM. 

ADDRESSES:  Multi-Purpose  Room  at  the 
Spenard  Community  Recreation  Center, 
2020  West  48th  Avenue,  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Craft,  Anchorage  Airport  Traffic  Control 
Tower  (ATCT),  5200  West  IntemaUonal 
Airport  Road,  Anchorage,  AK  99502; 
telephone:  (907)  271-2702;  fax:  (907) 
271-2960;  email:  john.craft@faa.gov. 
The  Spenard  Community  Recreation 
Center  telephone  number  is  (907)  343- 
4160. 
SUPPLEMENTARY  INFORMATION: 

History  and  Background 

Historical  increases  and  projections 
for  air  traffic  activity  in  the  Anchorage 
Terminal  Area  indicate  that  revision  to 
air  traffic  routes  and  air  traffic  control 
procedures  used  in  the  Anchorage  area 
are  necessary  in  order  to  continue  to 
provide  safe  and  efficient  air  traffic 
control  service  to  airspace  users. 
Aircraft  operations  in  the  Anchorage 
area  have  increased  21%  for  the  period 
from  January  1, 1996,  to  December  31, 
2000,  and  are  projected  to  increase  at  an 


approximate  rate  of  5%  annually 
through  the  year  2020. 

An  initial  public  workshop  for  this 
project  was  held  on  April  17,  2001,  at 
the  Spenard  Community  Recreation 
Center.  Proposed  new  procedures  were 
displayed  and  comments  on  the 
proposals  were  solicited  from  the 
pubUc.  Changes  based  on  public 
comments  and  suggestions  have  been 
made  and  these  changes  will  be 
presented  at  this  meeting.  Electronic 
copies  of  the  original  proposals  as  well 
as  the  latest  changes  are  available  at  the 
project  web  site,  http:// 
www.alaska.faa.gov/ame  under  the 
"Route  Graphics"  menu  item.  Paper 
copies  may  be  obtained  by  contacting 
Curt  Faulk  at  the  Anchorage  ATCT. 
telephone:  271-2701. 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by 
representatives  of  the  FAA  Alaskan 
Region  Terminal  Focus  Leadership 
Team  (FLT). 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
Every  effort  was  made  to  provide  a 
meeting  site  with  sufficient  capacity  for 
expected  participation.  There  will  be  no 
admission  fee  nor  other  charge  to  attend 
and  participate. 

(c)  Representatives  of  Anchorage 
ATCT,  Merrill  Field  ATCT,  and 
Anchorage  Terminal  Radar  Approach 
Control  will  be  presenting  specific 
procedural  changes  concerning  VFR 
operations  in  the  Anchorage  area.  A 
FAA  Air  Traffic  Division  representative 
will  be  present  to  discuss  environmental 
concerns. 

(d)  Any  person  who  wishes  to  present 
a  position  paper  to  FAA  representatives 
pertinent  to  the  revision  of  ATC 
airspace  or  procedures  may  do  so.  In 
order  to  be  included  in  the 
administrative  record  for  the  project,  all 
submissions  must  contain  the  name  and 
address  of  the  author. 

(e)  Persons  wishing  to  hand  out 
pertinent  position  papers  to  attendees 
should  present  two  copies  to  the 
presiding  officer  and  have  sufficient 
additional  copies  available  for  all 
attendees. 

(f)  The  meeting  will  not  be  formally 
recorded.  However,  informal  tape 
recordings  may  be  made  of 
presentations  to  ensure  that  each 
respondent's  conunents  are  noted 
accurately. 

(g)  An  official  verbatim  transcript  or 
minutes  of  the  informal  airspace 
meeting  will  not  be  made.  However,  a 
list  of  the  attendees,  written  statements 
received  from  attendees  during  and  after 
the  meeting  and  a  digest  of  discussions 


56260  Federal  Register / Vol.  66.  No.  216 /Wednesday,  November  7,  2001  / Proposed  Rules 


during  the  meeting  will  be  included  in 
the  administrative  record  for  the  project. 

(h)  Every  reasonable  effort  will  oe 
made  to  hear  all  concerns  of  interested 
persons  consistent  with  a  reasonable 
closing  time  for  the  meeting.  Written 
materials  may  also  be  submitted  to  the 
team  for  up  to  thirty  (30)  days  after  the 
close  of  the  meeting. 

Agenda 

(a)  Opening  remarks  and  discussion  of 
meeting  procedures 

(b)  Presentation  of  changes  to  proposed 
procedures  by  ATC  facility  representatives 

(c)  Question  and  answer  period 

(d)  Closing  comments. 


r\ 


Issued  in  Anchorage,  AK,  on  October  30, 
2001. 

Stephen  P.  Creamer, 
Assistant  Manager,  Air  TrafficDivision, 
Alaskan  Region. 
[FR  Doc.  01-27988  Filed  11-6-01;  8:45  am] 
BILLING  CODE  4910-1»-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 


15  CFR  Chapter  Vli 

[Docket  No.  01102425»-125S-bl] 

Effects  of  Foreign  Policy-Based  Export 
Controls 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACnON:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
the  Export  Administration  Regulations 
to  determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  make  these  determinations,  BXA  is 
seeking  comments  on  how  existing 
foreign  policy-based  export  controls 
have  affected  exporters  and  the  general 
public. 

DATES:  Comments  must  be  received  by 
November  30,  2001. 
ADDRESSES:  Written  comments  (three 
copies)  should  be  sent  to  Sheila 
Quarterman,  Regulatory  Policy  Division, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273. 
Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Roberts,  Director,  Foreign  Policy 
Controls  Division,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
5400.  Copies  of  the  current  Annual 
Foreign  Policy  Report  to  the  Congress 
are  available  at  www.bxa.doc.gov/press/ 


2001/ForeignPolicyReport/Default.htin 
and  copies  may  also  be  requested  by 
calling  the  Office  of  Strategic  Trade  and 
Foreign  Policy  Controls. 
SUPPI.EMENTARY  INFORMATION:  The 
ctirrent  foreign  policy  control^ 
maintained  by  Uie  Bureau  of  Export 
Administration  (BXA)  are  set  forth  in 
the  Export  Administration  Regulations 
(EAR),  parts  742  (CCL  Based  Controls), 
744  (End-User  and  End-Use  Based 
Controls)  and  746  (Embargoes  and 
Special  Country  Controls).  These 
controls  apply  to:  high  performance 
computers  (§  742.12);  significant  items 
(SI):  hot  section  technology  for  the 
development,  production,  or  overhaul  of 
commercial  aircraft  engines, 
components,  and  systems  (§  742.14); 
encryption  items  (§  742.15  and  §  744.9); 
crime  control  and  detection 
commodities  (§  742.7);  specially 
designed  implements  of  torture 
(§  742.11);  regional  stability 
conunodities  and  equipment  (§  742.6); 
equipment  and  related  technical  data 
used  in  the  design,  development, 
production,  or  use  of  missiles  (§  742.5 
and  §  744.3);  chemical  precursoirs  and 
biological  agents,  associated  equipment, 
technical  data,  and  software  related  to 
the  production  of  chemical  and 
biological  agents  (§  742.2  and  §  744.4); 
activities  of  U.S.  persons  in  transactions 
related  to  missile  technology  or 
chemical  or  biological  weapons 
proliferation  in  named  countries 
(§  744.6);  nuclear  propulsion  (§  744.5); 
aircraft  and  vessels  (§  744.7);  embargoed 
countries  (part  746);  countries 
designated  as  supporters  of  acts  of 
international  terrorism  (§§  742.8,  742.9, 
742.10,  742.19,  746.2,  746.3,  and  746.7); 
and,  Ubya  (§§  744.8  and  746.4). 
Attention  is  also  given  in  this  context  to 
the  controls  on  nuclear-related 
commodities  and  technology  (§§  742.3 
and  744.2),  which  are,  in  part, 
implemented  under  section  309(c)  of  the 
Nuclear  Non  Proliferation  Act. 

Under  the  provisions  of  section  6  of 
the  Export  Administration  Act  of  1979, 
as  amended  (EAA),  export  controls 
maintained  for  foreign  policy  purposes 
require  annual  extension.  Section  6  of 
the  EAA  requires  a  report  to  Congress 
when  foreign  policy-based  export 
controls  are  extended.  Although  the 
Export  Administration  Act  (EAA) 
expired  on  August  20,  2001 ,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR,  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA,  in  Executive  Order  of 
August  17,  2001  (66  FR  44025.  August 
22,  2001).  The  Department  of 
Commerce,  insofar  as  appropriate,  is 


foUovdng  the  provisions  of  section  6  in 
reviewing  foreign  policy-based  export 
controls,  requesting  public  comments 
on  such  controls,  and  submitting  a 
report  to  Congress. 

In  January  2001,  the  Secretary  of 
Commerce,  on  the  recommendation  of 
the  Secretary  of  State,  extended  for  one 
year  all  foreign  policy  controls  then  in    ' 
effect. 

To  assure  maximum  public 
participation  in  the  review  process, 
Comments  are  solicited  on  the  extension 
or  revision  of  the  existing  foreign  policy 
controls  for  another  year.  Among  the 
criteria  considered  in  determining 
whether  to  continue  or  revise  U.S. 
foreign  policy  controls  are  the 
following: 

1.  The  likelihood  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other'^"  ^ 
countries  of  the  goods  or  technology 
proposed  for  such  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 
through  negotiations  or  other  alternative 
means; 

3.  Tbe  compatibility  of  the  controls 
with  the  foreign  policy  objectives  of  the 
United  States  and  with  overall  United 
States  policy  toward  the  country  subject 
to  the  controls; 

4.  Whether  reaction  of  other  countries 
to  the  extension  of  such  controls  by  the 
United  States  is  not  likely  to  render  the 
controls  ineffective  in  achieving  the 
intended  foreign  policy  purpose  or  be 
counterproductive  to  United  States 
foreign  policy  interests; 

5.  The  comparative  benefits  to  U.S. 
foreign  policy  objectives  versus  the 
effect  of  the  controls  on  the  export 
performance  of  the  United  States,  the 
competitive  position  of  the  United 
States  in  the  international  economy,  the 
international  reputation  of  the  United  ■ 
States  as  a  supplier  of  goods  and 
technology;  and 

6.  The  ability  of  the  United  States  to 
enforce  the  controls  effectively. 

BXA  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
complying  with  the  proliferation 
controls,  with  emphasis  on  economic 
impact  and  specific  instances  of 
business  lost  to  foreign  competitors. 
BXA  is  also  interested  in  industry 
information  relating  to  the  following: 

1.  Information  on  the  effect  of  foreign 
policy  controls  on  sales  of  U.S.  products 
to  third  countries  (i.e.,  those  countries 
not  targeted  by  sanctions),  including  the 
views  of  foreign  purchasers  or 
prospective  customers  regarding  U.S. 
foreign  policy  controls. 

2.  mformation  on  controls  maintained 
by  U.S.  trade  partners  (i.e.,  to  what 
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extent  do  they  have  similar  controls  on 
goods  and  technology  on  a  worldwide 
basis  or  to  specific  destinations)? 

3.  Information  on  licensing  policies  or 
practices  by  our  foreign  trade  partners 
which  are  similar  to  U.S.  foreign  policy 
controls,  including  license  review 
criteria,  use  of  conditions,  requirements 
for  pre  and  post  shipment  verifications 
(preferably  supported  by  examples  of 
approvals,  denials  and  foreign 
regulations). 

4.  Suggestions  for  revisions  to  foreign 
policy  controls  that  would  (if  there  are 
any  differences)  bring  them  more  into 
line  with  multilateral  practice. 

5.  Comments  or  suggestions  as  to 
actions  that  would  make  multilateral 
controls  more  effective. 

6.  Information  that  illustrates  the 
effect  of  foreign  policy  controls  on  the 
trade  or  acquisitions  by  intended  targets 
of  the  controls. 

7.  Data  or  other  information  as  to  the 
effect  of  foreign  policy  controls  on 
overall  trade,  either  for  individual  firms 
or  for  individual  industrial  sectors. 

8.  Suggestions  as  to  how  to  measure 
the  effect  of  foreign  policy  controls  on 
trade. 

9.  Information  on  the  use  of  foreign 
policy  controls  on  targeted  countries, 
entities,  or  individuals. 

BXA  is  also  interested  in  comments 
relating  generally  to  the  extension  or 
revision  of  existing  foreign  policy 
controls. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  BXA  in  reviewing  the  controls  and 
developing  the  report  to  Congress. 

All  information  relating  to  the  notice 
Mrill  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness.  BXA  requires  written 
comments.  Oral  comments  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying. 

Copies  of  the  public  record 
concerning  these  regulations  may  be 
requested  firom:  Bureau  of  Export 
Administration.  Office  of 
Administration,  U.S.  Department  of 
Commerce.  Room  6883, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  (202)  482-0637.  This 
component  does  not  maintain  a  separate 
public  inspection  facility.  Requesters 
should  first  view  BXA's  website  (which 
can  be  reached  through  http:// 
www.bxa.doc.gov].  U  requesters  cannot 


access  BXA's  website,  please  call  the 
number  above  for  assistance. 

James  J.  Jochum. 

Assistant  Secretary  for  Export  ' 
Administration. 

(FR  Doc.  01-27878  Filed  11-6-01;  8:45  am) 

BILLJNG  CODE  3S10-33-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1331 

[Docket  No.  NHTSA-2001-10917] 

RIN  2127-AG-91 

wntKlrawai  of  Proposed  Rule  on  Stata- 
Issuad  Driver's  Licenses  and 
Comparable  Identification  Documents 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Withdrawal  of  proposed  nde. 

SUMMARY:  This  dociunent  withdraws  a 
proposed  rule  that  was  intended  to 
implement  the  requirements  contained 
in  section  656(b)  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996.  Section 
656(b)  of  the  Act.  entitled  State-Issued 
Driver's  Licenses  and  Comparable 
Identification  Documents,  provided  that 
a  Federal  agency  could  only  accept  as 
proof  of  identity  a  driver's  license  or 
identification  document  that  conformed 
to  specific  requirements,  in  accordance 
with  regulations  issued  by  the  Secretary 
of  Transportation.  Congress 
subsequently  ^pealed  section  656(b)  of 
the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
DATES:  The  proposed  rule  is  withdrawn 
as  of  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Christine  Holdsworth.  Acting  Chief,' 
Driver  Register  and  Traffic  Records 
Division.  NTS-32,  NHTSA.  400  Seventh 
Street,  S.W.,  Washington.  D.C.  20590; 
telephone  (202)  366-4800.  or  Ms.  Heidi 
L.  Coleman.  Assistant  Chief  Counsel  for 
General  Law,  NCC-30.  NHTSA.  400 
Seventh  Street.  SW..  Washington,  DC 
20590;  telephone  (202)  366-1834. 
SUPPLEMENTARY  INFORMATION:  The 
Omnibus  Consolidated  Appropriations 
Act  for  Fiscal  Year  1997.  Pub.  L.  104- 
208,  was  signed  into  law  on  September 
30, 1996.  The  Onmibus  Act  included,  as 
Title  VI  of  Division  C.  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (hereinafter, 
the  "Immigration  Reform  Act").  The 
purpose  of  the  Immigration  Reform  Act 


was  to  improve  deterrence  of  illegal 
immigration  into  the  United  States. 
Section  656(b)  of  the  Act,  entitled 
State-Issued  Driver's  Licenses  and 
Comparable  Identification  Documents, 
provided  that,  after  October  1 .  2000. 
Federal  agencies  could  not  accept 
driver's  licenses,  or  other  comparable 
identification  documents  issued  by  a 
State,  as  proof  of  identity  unless  the 
driver's  license  or  identification 
document  conformed  to  certain 
requirements. 

A.  Statutory  Requirements 

Section  656(b)  established  three 
requirements  that  State-issued  driver's 
licenses  or  other  comparable 
identification  documents  had  to  meet,  to 
be  acceptable  as  proof  of  identity: 

1 .  Application  Process — The 
application  process  for  the  driver's 
license  or  identification  document  was 
to  include  the  presentation  of  such 
evidence  of  identity  as  required  by 
regulations  promulgated  by  the 
Secretary  of  Transportation,  after 
consultation  with  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA). 

2.  Form — The  driver's  license  or 
identification  document  was  to  be  in  a 
form  consistent  with  requirements  set 
forth  in  regulations  promulgated  by  the 
Secretary  of  Transportation,  after 
consultation  with  AAMVA.  The  form 
was  to  contain  security  features 
designed  to  limit  tampering, 
counterfeiting,  photocopying,  or 
otherwise  duplicating,  ihe  driver's 
license  or  identification  document  for 
fraudulent  purposes  and  to  limit  the  use 
of  the  driver's  license  or  identification 
document  by  imposters. 

3.  Social  Security  Number — The 
driver's  license  or  identification 
dopument  was  required  to  contain  a 
social  security  number  that  could  be 
read  visually  or  by  electronic  means, 
unless  the  State  issuing  such  driver's 
license  or  identification  document  met 
certain  conditions. 

To  meet  the  conditions,  the  State  that 
did  not  require  the  driver's  license  or 
identification  document  to  contain  a 
social  security  number  would  have  had 
to  require  every  applicant  for  a  driver's 
license  or  identification  documents  to 
submit  his  or  her  social  security 
number.  The  State  would  also  have  had 
to  verify  the  validity  of  the  social 
security  number  with  the  Social 
Security  Admi^^istration  (SSA). 

B.  Propoeed  Regulations 

The  Immigration  Reform  Act  required 
that  the  Secretary  of  Transportation 
issue  regulations  governing  State-issued 
driver's  licenses  and  comparable 
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identification  documents  after 
consulting  with  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA). 

NHTSA  consulted  with  AAMVA,  and 
with  interested  Federal  agencies  before 
issuing  a  notice  of  proposed  rulemaking 
(NPRM)  on  June  17. 1998,  63  FR33220, 
to  implement  Section  656(b).  The 
proposed  requirements  related  to  such 
matters  as  evidence  of  identity,  form 
and  security  features,  use  of  the  social 
security  number,  certification  of 
compliance,  and  the  availability  of 
grants  to  assist  States  in  meeting  these 
requirements. 

The  agency  received  a  total  of  2,591 
comments,  the  vast  majority  of  which 
strongly  opposed  the  agency's  proposal. 
The  most  frequent  objections  were 
based  on  privacy  and  civil  liberty 
concerns. 

Congress  also  received  an 
overwhelming  number  of  negative 
comments  regarding  section  656(b)  and 
the  agency's  proposal  to  implement  that 
section.  On  (Dctober  9, 1999,  Congress 
repealed  section  656(b)  Pub.  L.  106-69, 
113  Stat.  1027.  Accordingly,  the 
proposed  rule  to  implement  the 
requirements  contained  in  section 
656(b),  published  on  June  17, 1998,  at 
63  FR  33220,  entiUed  State-Issued 
Driver's  Licenses  and  Comparable 
Identification  Doctiments,  is  hereby 
withdrawn. 

Issued  on:  November  1,  2001. 
|eft«y  W.  Ruoge, 
Administrator. 
[FR  Doc.  01-28007  Filed  11-6-01;  8:45  am] 

■LUNG  CODE  «»10-a*-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 
[REG-12S161-01] 
RIN  1545-BA05 


Conforming  Amerxfcnente  to  Section 
446 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  July  18,  1995,  the 
Treasury  and  the  IRS  published  final 
regulations  governing  the  intercompany 
transaction  system  of  the  consolidated 
retxim  regulations.  Those  regulations 
state  that  the  timing  rules  of  the 
intercompany  transaction  system  are  a 
method  of  accoimting.  At  the  time  of  the 
publication  of  those  regulations,  no 


amendment  was  made  to  the  regulations 
promulgated  under  section  446  to 
coordinate  with  that  statement.  This 
dociunent  contains  proposed 
regulations  confirming  that  the  timing 
rules  of  the  intercompany  transaction 
regulations  are  a  method  of  accounting. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  January  7,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU,  room  5226  (REG-125161- 
01),  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  also  be 
hand  delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU,  room  5226  (REG- 
125161-01),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  ^fW,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
directiy  to  the  IRS  Internet  site  at  http:/ 

/www.irs.gov/tax regs/regslist.html. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Concerning  the  regulation,  Marie  C. 
Milnes-Vasquez  or  Frances  Kelly,  (202) 
622-7770,  or  Jeffery  G.  Mitchell  (202) 
622-4930;  concerning  submissions  and/ 
or  requests  for  a  public  hearing,  Guy 
Traynor,  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Background  and  Explanation 

On  July  18, 1995,  the  Treasury  and 
the  IRS  published  in  the  Federal 
Register  (60  FR  36671  [1995-2  C.B. 
147])  final  regulations  under  §  1.1502- 
13  governing  the  intercompany 
transaction  system  of  the  consolidated 
return  regulations.  Included  in  such 
regulations  was  an  express  statement 
that  "(tlhe  timing  rules  of  [the 
intercompany  transaction  regulations] 
are  a  method  of  accounting  for 
intercompany  transactions,  to  be 
applied  by  each  member  in  addition  to 
the  member's  other  methods  of 
accounting."  §  1.1502-13(a)(3)(i).  At  the 
time  of  the  publication  of  those  final 
regulations,  no  amendment  was  made  to 
the  regulations  promulgated  under 
section  446  to  coordinate  with  the 
statement  in  §  1.1 502-1 3(a)(3)(i)  that  the 
timing  rules  of  §  1.1502-13  are  a  method 
of  accounting. 

In  Genera/ Motors  v.  Commissioner, 
112  T.C.  270  (1999),  the  Tax  Court 
determined  that  the  timing  rule  of 
former  §  1.1502-13(b)(2)  was  not  a 
method  of  accounting  for  purposes  of 
section  446(e).  The  proposed  regulations 
included  in  this  docimient  amend 
§  1.446-1  to  confirm  theJRS's  position 
that  the  timing  rules  of  current 
§  1.1502-13  are  a  method  of  accoimting. 


Proposed  Effective  Date 

The  regulations  in  this  section  are 
proposed  to  apply  to  consolidated 
return  years  beginning  on  or  after 
November  7.  2001. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rule  making  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regiilatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  because  the  proposed' 
rule  does  not  impose  a  collection  of 
information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regiilations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

CommeiitB  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  timely  submitted  to  the  IRS.  All 
comments  will  be  made  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be    ■/ 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Marie  C.  Milnes- 
Vasquez,  Office  of  the  Associate  Chief 
Counsel  (Corporate).  However,  other 
personnel  bom  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 
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Par.  2.  Section  1.446-1  is  amended  by 
adding  paragraph  (c)(2)(iii)  to  read  as 
follows: 

}1.446-1    Qenaral  rule  for  mamods  of 
accounting. 

***** 

(c)*  *  * 

(2)'   *   * 

(iii)  The  timing  rules  of  §  1.1502-13 
are  a  method  of  accounting  for 
intercompany  transactions  (as  defined 
in  §  1.1502-13(b)(l)(i)),  to  be  applied  by 
each  member  of  a  consolidated  group  in 
addition  to  the  member's  other  methods 
of  accounting.  See  §  1. 1502-1 3(a)(3)(i). 
This  paragraph  is  applicable  to 
consolidated  return  years  beginning  on 
or  after  November  7,  2001. 
***** 

Par.  3.  hi  §  1.1502-13,  the  second 
sentence  of  paragraph  (a)(3)(i)  is  revised 
to  read  as  follows: 

11.1502-13    Intercompony  transactions. 

(a)*  *  * 

(3)*  *  ' 

(i)*  *  *  See  §1.1502-17  and,  with 
regard  to  consolidated  return  years 
beginning  on  or  after  November  7,  2001, 
§  1. 446-1  (c)(2)(iii).*  •  * 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-27970  Filed  11-6-01;  8:45  am] 
BaUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Suffaoe  Mining  Reclamation 
end  Enforcement 

30CFRPact935 
[OH-247-FOR] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amenthnent. 

SUMMARY:  The  Office  of  Surfoce  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (hereinafter,  the  "Ohio 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Ohio  proposes 
revisions  to  its  rule  defining  "inactive 
coal  mining  and  reclamation  operation" 
to  include  permits  containing  restored 
prime  farmland  when  certain 
requirements  have  been  met.  Ohio 
intends  to  revise  its  program  to  improve 
operational  efficiency. 


DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,  e.s.t.  on  December  7.  2001.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  December  3, 
2001.  We  will  accept  requests  to  speak 
until  4:00  p.m.,  e.s.t.  on  November  23, 
2001. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  bearing  to  Mr.  George 
Rieger  at  the  address  listed  below. 

You  may  review  copies  of  the  Ohio 
program,  this  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docimient  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  the 
Appalachian  Regional  Coordinating 
Center. 

Mr.  George  Rieger,  Field  Office  Director, 
Office  of  Surfoce  Mining  Reclamation 
and  Enforcement,  3  Parkway  Center, 
Pittsburgh,  PA  15220,  (412)  937-2153. 
Mr.  Michael  Sponsler,  Chief,  Ohio 
Department  of  Natural  Resources, 
Division  of  Mineral  Resources 
Management,  1855  Fountain  Square 
Court,  Columbus,  OH  43224,  (614) 
265-6893. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Telephone:  (412)  937- 
2153.  Internet:  griegeidosmre.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Backgroimd  on  the  Ohio  Program 
n.  £)escription  of  the  Proposed 

Amendment 
m.  Public  Comment  Procedures 
IV.  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coial  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
opoations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Ohio 
program  on  August  16, 1982.  You  can 
find  background  information  on  the 
Ohio  program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the  Ohio 
program  in  the  August  10, 1982,  Federal 
Ref^ster  (47  FR  34717).  You  can  also 


find  later  actions  concerning  Ohio's 
program  and  program  amendments  at  30 
CFR  935.15  and  935.25. 

n.  Description  of  the  Proposed 
Amendmoit 

By  letter  dated  September  13,  2001, 
Ohio  sent  us  a  proposed  amendment  to 
its  program  (Administrative  Record  No. 
OH-2181-00)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  Ohio  sent  the  amendment 
to  include  the  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

The  provision  of  the  Ohio 
Administrative  Code  (O.A.C.)  that  Ohio 
proposes  to  revise  is:  O.A.C  1501:13- 
14-01,  Inspections. 

Specifically,  Ohio  proposes  to  revise 
the  definition  of  "inactive  coal  mining 
and  reclamation  operation"  with  respect 
to  prime  farmland.  Under  the  current 
rule,  "inactive  coal  mining  and 
reclamation  operation"  means  an 
operation: 

(a)  For  which  the  chief  has  secured  from 
the  permittee  the  written  notice  required 
under  paragraph  (A)  of  rule  1501:13-9-16  of 
the  Administrative  Code; 

(b)  Conducted  under  a  D-permit,  for  which 
reclamation  phase  II  as  deHned  in  {B)(lKb)(I. 
n.  AND  IV)  of  rule  1501:13-7-05  of  the 
Administrative  Code  has  been  completed. 

The  proposed  amendment  would  add 
the  following  language  to  the  end  of  part 
(b)  of  the  ctirrent  rule: 

With  respect  to  prime  fermland.  soil 
replacement  has  been  carried  out  in 
accordance  with  the  requirements  of  Rule 
1501:13-13-03  of  the  Administrative  Code 
and  Division  (A)(7)  of  Section  1513.16  of  the 
Revised  Code  and  sufficient  Ground  Cover 
has  been  established  to  prevent  erosion  or, 
where  row  crops  are  the  approved  reference 
crop,  the  initial  planting  has  occurred. 

Because  the  required  frequency  of 
inspections  is  lower  for  inactive  mine 
sites  than  active  mine  sites,  Ohio 
asserted  in  its  September  13,  2001  letter 
that  this  proposed  rule  revision  would 
help  it  to  effectively  and  efficientiy 
manage  its  inspection  resources  in  the 
foture. 

m.  Public  Commeirt  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  program. 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
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only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  We 
will  not  consider  or  respond  to  your 
comments  when  developing  the  final 
rule  if  they  are  received  after  the  close 
of  the  comment  period  {see  DATES).  We 
will  make  every  attempt  to  log  all 
comments  into  the  administrative 
record,  but  comments  delivered  to  an 
address  other  than  the  Appalachian 
Regional  Coordinating  Center  may  not 
be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encrvption.  Please  also  include  "Attn: 
SPATS  No.  OH-247-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Appalachian  Regional  Coordinating 
Center  at  (412)  937-2153. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  e.s.t.  on  November  23.  2001. 
If  you  are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 


has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard.  If  you  are 
disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17{h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of  ' 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with"  ^ 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A(2)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
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which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individueil  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

o 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subfects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  19,  2001. 
Roger  Calhoun, 

Acting  Regional  Director.  Appalachian 

Regional  Coordinating  Center. 

[PR  Doc.  01-27982  Filed  11-6-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Re-opening  of  Comment 
Period  for  the  Proposal  to  List  Hackelia 
vwiusta  (Showy  Stickseed) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  re-opening  of 

comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
re-opening  of  the  comment  period  for 
the  proposed  listing  as  endangered  for 
Hackelia  venusta  (showy  stickseed) 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  We  are  re- 
opening the  comment  period  to 
accommodate  the  public  notice 
requirement  of  the  Act.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  will  be  incorporated 
into  the  public  record  as  part  of  this 
extended  comment  period  and  will  be 
fully  considered  in  the  final  rule. 
DATES:  We  will  accept  public  comments 
until  December  7,  2001. 
ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Field  Supervisor,  Western  Washington 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  510  Desmond  Drive 
SE.,  Suite  102.  Lacey,  Washington 
98503-1263.  For  the  electronic  mail 
address,  and  further  instructions  on 
commenting,  refer  to  Public  Comments 
Solicited  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Ted 
Thomas  or  James  Michaels,  at  the  above 
address  (telephone  360/753-9440; 
facsimile  360/753-9518). 
SUPPI^MENTARY  INFORMATION: 

Background 

Hackelia  venusta  (showy  stickseed)  is 
a  showy  perennial  herb  of  the  Borage 
family  (Boraginaceae).  It  is  a  short, 
moderately  stout  species,  20  to  40 
centimeters  (cm)  (8  to  16  inches  (in.)) 
tall,  often  with  numerous,  erect  to 
ascending  stems  frnm  a  slender  taproot, 
and  has  large,  white,  five-lobed  flowers 
(Barrett  et  al.  1985).  Hackelia  venusta 
grows  in  openings  within  the  ponderosa 
pine  [Pinus  ponderosa)  and  Douglas-fir 
[Pseudotsuga  menziesii)  forest  types  in 
one  location  in  Tumwater  Canyon,^ 
Chelan  County,  Washington.  This 
population  contains  approximately  140 
plants.  Threats  to  this  species  include 


competition  and  shading  from  native 
trees  and  shrubs,  encroachment  by 
nonnative  plant  species,  wildfire  and 
fire  suppression,  and  low  seedling 
establishment.  Reproductive  vigor  may 
be  depressed  because  of  the  plant's 
small  population  size  and  limited  gene 
pool. 

Pursuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  (16 
U.S.C.  1531  et  seq.).  Hackelia  venusta 
was  proposed  for  listing  as  an 
endangered  species  on  February  14, 
2000  (65  FR  7339).  The  original' 
comment  period  closed  on  April  14, 
2000.  We  intend  to  re-open  the 
conunent  period  for  an  additional  30 
days  to  allow  all  interested  parties  to 
conunent  on  the  proposed  rule. 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  re-opened 
comment  period.  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Western  Washington  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service, 
510  Desmond  Drive  SE..  Suite  102, 
Lacey,  Washington  98503-1263. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 

fwl  w\%'o_showrystickseed@rl  fws.gov.  If 
you  submit  comments  by  e-mail,  please 
submit  them  as  an  ASCII  file  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Please  also  include 
"Attn:  RIN  1018-AF75"  and  your  name 
and  return  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Western  Washington  Fish  and  Wildlife 
Office  at  telephone  number  360/753- 
9440. 

(3)  You  may  hand-deliver  comments 
to  our  Western  Washington  Fish  and 
Wildlife  Office  at  the  address  given 
above. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  under  (1)  above. 
Copies  of  the  proposed  rule  is  available 
on  the  Internet  »»  our  website 
"www.fws.gov"  or  by  writing  to  the 
Field  Supervisor  at  the  address  under 
(1) above. 

Authors 

The  primary  authors  of  this  notice  is 
Barb  Behan,  U.S.  Fish  and  Wildlife 
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Service,  Regional  Office,  911  NE.  11th 
Avenue.  Portland,  Oregon  97232-4181. 
and  Ted  Thomas  (see  ADDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.]. 

Dated:  September  28.  2001. 
Donald  V.  Friberg. 
Acting  Regional  Director,  Region  J.  Fish  and 
Wildlife  Sen  ice. 

[FR  Doc.  01-27892  Filed  11-6-01;  8:45  ami 
BHXMG  CODE  4310-55-P 

DEPARTMErfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Parts  20  and  21 
RIN  1018-A107 


Migratory  Bird  Hunting  and  Permits; 
Regulations  for  Managing  Harvest  of 
Light  Goose  Populations;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 

Interior.  , 

ACTION:  Proposed  rule;  correction. 

summary:  On  October  12,  2001  the  U.S. 
Fish  and  Wildlife  Service  pubhshed  a 
proposal  to  authorize  new  regulations  to 
increase  harvest  of  overabundant  light 
goose  populations  (greater  and  lesser 
snow  geese  and  Ross'  geese).  Such 
regulations  are  proposed  for  States  in 
the  Atlantic,  Mississippi,  and  Central 
Flyways.  This  correction  adds  New 
Jersey  to  the  list  of  Atlantic  Flyway 
States  being  proposed  for  eligibility  for 
such  regulations. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  December  14,  2001. 
ADDRESSES:  1.  Comments  should  be 
mailed  to  Chief,  Division  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
NW,  Washington,  DC  20240. 
Alternatively,  comments  may  be 
submitted  electronically  to  the 
following  address: 
white_goose_eis@fws.gov. 

2,  The  public  may  inspect  comments 
during  normal  business  hours  in  Room 
634 — Arlington  Square  Building,  4401 
N.  Fairfax  Drive,  Arlington,  Virginia. 

3.  You  may  obtain  copies  of  the  draft 
enviroiunental  impact  statement  from 
the  above  address,  or  by  downloading  it 
from  our  web  site  at  http:// 


migratorybirds.fws.gov/issues/snowgse/ 
tblcont.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Chief,  Division  of  Migratory 
Bird  Management.  (703)  358-1714;  or 
James  Kelley  (612)  713-5409. 
SUPPLEMENTARY  INFORMATION:  On 
October  5,  2001  (66  FR  51274)  we 
notified  the  public  of  the  availability  of 
a  Draft  Environmental  Impact  Statement 
(DEIS)  on  light  goose  management.  The 
DEIS  analyzes  several  alternatives  for 
addressing  habitat  degradation 
associated  with  overabundant  light 
goose  populations.  On  October  12,  2001 
(66  FR  52077)  we  pubhshed  a  proposed 
rule  to  authorize  new  regulations  that 
would  increase  harvest  of  certain  light 
goose  populations  in  the  Atlantic. 
Mississippi,  and  Central  Flyways.  The 
proposal  corresponds  to  our  preferred 
alternative  identified  in  the  DEIS.  We 
inadvertently  omitted  New  Jersey  from 
the  list  of  States  that  are  proposed  as 
being  eligible  to  implement  special  light 
goose  regulations.  This  correction  adds 
New  Jersey  to  the  list  of  eligible  States. 

Correction 

Accordingly,  making  the  following 
corrections  to  FR  Doc.  01-25612 
published  at  66  FR  52077  on  October 
12, 2001: 

1.  On  page  52088  in  columns  two  and 
three,  correct  paragraphs  §  20.21  (b)  and 
(g)  to  read  as  follows: 

§  20.21    What  hunting  methods  are  illegal? 

***** 

Cb)  With  a  shotgun  of  any  description 
capable  of  holding  more  than  three 
shells,  unless  it  is  plugged  with  a  one- 
piece  filler,  incapable  of  removal 
without  disassembling  the  gim.  so  its 
total  capacity  does  not  exceed  three 
shells.  This  restriction  does  not  apply 
during  a  light-goose-only  season  (greater 
and  lesser  snow  geese  and  Ross'  geese) 
when  all  other  waterfowl  and  crane 
hunting  seasons,  excluding  falconry,  are 
closed  while  hunting  light  geese  in 
Atlantic.  Central,  and  Mississippi 
Flyway  portions  of  Alabama.  Arkansas. 
Colorado,  Connecticut,  Delaware, 
Florida.  Georgia.  Illinois,  Indiana,  Iowa. 
Kansas,  Kentucky.  Louisiana,  Maine. 
Mar>'land,  Massachusetts.  Michigan. 
Minnesota,  Mississippi.  Missouri. 
Montana,  Nebraska,  New  Hampshire, 
New  Jersey,  New  Mexico.  New  York. 
North  Carolina.  North  Dakota.  Ohio. 
Oklahoma.  Pennsylvania.  Rhode  Island, 
South  Carolina,  South  Dakota, 


Tennessee,  Texas.  Vermont.  Virginia. 
West  Virginia.  Wisconsin,  and 
Wyoming. 

***** 

(g)  By  the  use  or  aid  of  recorded  or 
electrically  amplified  bird  calls  or 
sounds,  or  recorded  or  electrically 
amplified  imitations  of  bird  calls  or 
sounds.  This  restriction  does  not  apply 
during  a  light-goose-only  season  (greater 
and  lesser  snow  geese  and  Ross'  geese] 
when  all  other  waterfowl  and  crane 
hunting  seasons,  excluding  falcoruy,  are 
closed  while  hunting  light  geese  in 
Atlantic.  Central,  and  Mississippi 
Flyway  portions  of  Alabama.  Arkansas, 
Colorado.  Connecticut.  Delaware, 
Florida,  Georgia.  Illinois.  Indiana,  Iowa, 
Kansas.  Kentucky,  Louisiana.  Maine, 
Maryland.  Massachusetts,  Michigan. 
Minnesota,  Mississippi,  Missouri, 
Montana,  Nebraska.  New  Hampshire, 
New  Jersey,  New  Mexico,  New  York. 
North  Carolina.  North  Dakota.  Ohio. 
Oklahoma.  Pennsylvania.  Rhode  Island. 
South  Carolina.  South  Dakota. 
Tennessee.  Texas.  Vermont.  Virginia. 
West  Virginia,  Wisconsin,  and 
Wyoming. 
*        •        *        •        • 

2.  On  page  52089  in  column  one, 
correct  paragraph  §  21.60(c)(1)  to  read  as 
follows: 

§  21 .60    Conservation  order  for  light  geese. 

***** 

(c)*  *  * 

(1)  The  following  States,  or  portions 
of  States,  that  are  contained  within  the 
boundaries  of  the  Atlantic.  Mississippi, 
and  Central  Flyways:  Alabama, 
Arkansas,  Colorado.  Connecticut. 
Delaware.  Florida.  Georgia.  Illinois. 
Indiana.  Iowa.  Kansas.  Kentucky. 
Louisiana.  Maine.  Maryland. 
Massachusetts,  Michigan,  Minnesota. 
Mississippi.  Missouri,  Montana, 
Nebraska,  New  Hampshire,  New  Jersey. 
New  Mexico.  New  York.  North  Carolina. 
North  Dakota.  Ohio,  Oklahoma, 
Pennsylvania,  Rhode  Island,  South 
Carolina.  South  Dakota,  Tennessee. 
Texas.  Vermont.  Virginia.  West  Virginia. 
Wisconsin,  and  Wyoming. 


Dated:  October  31.  2001. 
Joseph  E.  Doddridge, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  01-27940  Filed  11-6-01;  8:45  am) 
BILUNG  CODE  4310-S5-M 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docltat  No.  01-076-1] 

Notice  of  Request  for  Reinstatement  of 
an  Information  Collection 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACnON:  Reinstatement  of  approval  of  an 

information  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  a  reinstatement  of  an 
information  collection  in  support  of  the 
Foreign  Animal  Disease  Surveillance 
Program. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked  by  January  7.  2002. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-076-1. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  Suite  3C03.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-076-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington.  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 


available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/md/ 
webrepor.btml. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  the  Foreign 
Animal  Disease  Surveillance  Program, 
contact  Dr.  Aida  Boghossian,  Senior 
Staff  Veterinarian.  Emergency  Programs. 
VS.  APHIS.  4700  River  Road  Unit  41. 
Riverdale.  MD  20737;  (301)  734-8073. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Mrs.  Celeste  Sickles.  APHIS' 
Information  Collection  Coordinator,  at 
(301) 734-7477. 

SUPPLEMENTARY  INFORMATKW: 

Title:  Foreign  Animal  Disease/ 
Emerging  Disease  Investigation  (FAD/ 
EDI)  Database. 

OMB  Number:  05 79-0071 . 

Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
responsible  for  administering 
regulations  intended  to  prevent  foreign 
diseases  of  livestock  or  poultry  from 
being  introduced  into  the  United  States, 
for  conducting  a  surveillance  program 
for  the  early  detection  of  such  foreign 
animal  diseases,  and  for  eradicating 
such  foreign  animal  diseases  if  they  are 
detected. 

Through  our  Foreign  Animal  Disease 
Surveillance  Program,  the  Emergency 
Programs  division  of  Veterinary 
Services.  APHIS,  compiles  essential 
epidemiological  and  diagnostic  data  that 
are  used  to  define  foreign  animal 
diseases  and  their  risk  factors.  When  a 
potential  foreign  animal  disease 
incident  is  reported,  APHIS  dispatches 
a  foreign  animal  disease  veterinary 
diagnostician  to  the  site  to  conduct  an 
investigation. 

The  diagnostician  obtains  vital 
epidemiologic  data  by  conducting  field 
investigations,  including  sample 
collection,  and  by  interviewing  the 
owner  or  manager  of  the  premises  being 
investigated.  • 

These  important  data  include  such 
items  as  the  number  of  sick  or  dead 
animals  on  the  premises,  the  results  of 
necropsy  examinations,  vaccination 
information  on  the  animals  in  the  flock 
or  herd,  the  level  of  biosecurity 
practices  at  the  site,  whether  any 
animals  were  recently  moved  out  of  the 
herd  or  flock,  whether  any  new  animals 
were  recently  introduced  into  the  herd 


or  flock,  and  detailed  geographic  data 
concerning  premises  location. 

The  diagnostician  records  this 
information  on  VS  Form  12-27. 
Information  from  this  form  is  then 
entered  into  our  Foreign  Animal 
Disease/Emerging  Disease  Investigation 
database. 

VS  Form  12-27  is  used  for  both  task 
force  emergency  disease  investigations 
and  all  suspect  foreign  animal  disease 
investigations.  After  laboratory 
conftrmation  of  a  specific  foreign  animal 
disease,  the  information  collected  on  the 
form  ensures  prompt  attention  and 
followup  by  a  disease  eradication 
specialist.  **' 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  this  information 
collective  activity  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response. 

Respondents:  Owners  and  operators 
of  livestock  and  poultn'  producing 
operations.  State  personnel  who  assist 
with  information  collection. 

Estimated  number  of  respondents: 
535. 

Estimated  number  of  responses  per 
respondent:  2. 

Estimated  annual  number  of 
responses:  1,070. 

Estimated  total  annual  burden  on 
respondents:  1.070  hours.  (Due  to 
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averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC,  this  1st  day  of 
November  2001. 
W.  Ron  DeHaven. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  01-27934  Filed  11-6-01:  8:45  am) 

BILLING  CODE  3410-M-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-087-1]  | 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
swine  health  protection  program. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked  by  January  7,  2002. 
ADDRESSES:  Please  send  foiu  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-087-1, 
Regulatorv  Analysis  and  Development. 
PPD,  APHIS.  Suite  3C03,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-087-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1 141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming.  j 

APHIS  documents  publi^ed  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 


www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  swine  health 
protection  program,  contact  Dr.  Arnold 
Taft,  Senior  Staff  Veterinarian,  National 
Animal  Health  Programs  Staff,  VS. 
APHIS,  4700  River  Road  Unit  43, 
Riverdale  MD  20737,  (301)  734-7708. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Mrs.  Celeste  Sickles  .APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION:  Title: 
Swine  Health  Protection. 

OMB  Number:  0579-0065. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculture  is 
responsible  for  preventing  the  spread  of 
contagious,  infectious,  or  communicable 
diseases  of  livestock  or  poultry  from  one 
State  to  another  and  for  eradicating  such 
diseases  from  the  United  States  when 
feasible. 

The  Swine  Health  Protection  Act 
prohibits  the  feeding  of  garbage  to  swine 
unless  the  garbage  has  been  treated  to 
kill  disease  organisms.  Untreated 
garbage  is  one  of  the  primary  media 
through  which  numerous  infectious  and 
communicable  diseases  are  transmitted 
to  swine.  Therefore,  APHIS'  regulations 
promulgated  under  the  Swine  Health 
Protection  Act,  which  are  located  at  9 
CFR  part  166,  require  that  before 
garbage  may  be  fed  to  swine,  it  must  be 
treated  at  a  facility  holding  a  valid 
permit  to  treat  the  garbage  and  must  be 
treated  according  to  the  regulations. 

APHIS  requires  certain  information  in 
order  to  license  (issue  a  permit  to)  a 
facility  to  operate  and  in  order  to 
monitor  the  facility  for  compliance  with 
the  regulations.  This  information  is 
collected  from  applications  for  a  license 
to  operate  a  garbage  treatment  focility, 
records  of  the  destination  and  date  of 
removal  of  all  food  waste  or  garbage 
from  the  treatment  facility,  and  food 
waste  reports.  With  this  information,  we 
are  able  to  carefully  monitor  garbage 
treatment  facilities  to  ensure  that  they 
are  meeting  our  requirements.  The 
information  provided  by  these 
information  collection  activities  is 
critical  in  preventing  the  interstate 
spread  of  various  swine  diseases  and, 
therefore,  plays  a  vital  role  in  our  swine 
health  protection  program. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  these 
information  collection  activities. 


The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  these 
information  collection  activities.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performemce  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.6790697  hour  per  response. 

Respondents:  Owners/operators 
(licensees)  of  garbage  treatment  facilities 
and  State  animal  health  authorities. 

Estimated  annual  number  of 
respondents:  383. 

Estimated  annual  number  of 
responses  per  respondent:  ^.245. 

Estimated  annual  number  of 
responses:  860. 

Estimated  total  armual  burden  on 
respondents:  584  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  IX),  this  1st  day  of 
November  2001. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  01-27935  Filed  11-6-01;  8:45  am] 

BILLING  CODE  3410-34-4) 


Federal  Register / Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Notices 


56269 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  and  Farm  Service 

Agency,  USDA. 

ACTION:  Proposed  collection:  comments 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service  (RHS),  the  Rural  Business- 
Cooperative  Service  (RBS),  Rural 
Utilities  Service  (RUS),  and  the  Farm 
Service  Agency's  (FSA)  intention  to 
request  an  extension  for  a  cvurently 
approved  information  collection  in 
support  of  compliance  with  Civil  Rights 
laws. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  7,  2002  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:    o 
Jacqueline  Micheli.  Equal  Opportunity 
Specialist,  Rural  Development,  U.S. 
Department  of  Agriculture,  STOP  0703. 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0703, 
Telephone  (202)  692-0099  (voice)  or 
692-0305  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1901-E,  Civil  Rights 
Compliance  Requirements. 

OMB  Number:  0575-0018. 

Expiration  Date:  February  28,  2002. 

Type  of  Request:  Extension  of  an 
information  collection. 

Abstract  The  information  collection 
under  OMB  Number  0575-0018  ehables 
the  RHS,  RBS,  RUS,  and  FSA  to 
effectively  monitor  a  recipient's 
compliance  with  the  civil  rights  lai 
and  to  determine  whether  or  not  service 
and  benefits  are  being  provided  to 
beneficiaries  on  an  equal  opportunity 

nAsis 

The  RBS,  RHS.  RUS,  and  FSA. 
formerly  the  Fanners  Home 
Administration,  are  required  to  provide 
Federal  financial  assistance  through  its 
farmer,  housing,  and  community  and 
business  programs  on  an  equal 
opportunity  basis.  The  laws 
implemented  in  7  CFR  part  1901, 
subpart  E  ("1901-E"),  require  the 
recipients  of  RBS,  RHS,  RUS,  and  FSA's 


Federal  financial  assistance  to  collect 
various  types  of  information,  including 
information  on  participants  in  certaiti  of 
these  agencies'  programs,  by  race,  color, 
and  national  origin.  While  these 
agencies  realize  that  the  provisions  of 
1901-E  are  outdated  as  the  result  of 
statutory  amendment  and  other 
processes  of  law,  the  information 
needed  to  be  collected  under  this 
implementing  regulation  is  not  affected 
by  the  obsolete  nature  of  the  regulation. 
The  RBS,  RHS,  RUS,  and  FSA  use  the 
information  to  monitor  a  recipient's 
compliance  with  the  civil  rights  laws, 
and  to  determine  whether  or  not  service 
and  benefits  are  being  provided  to 
beneficiaries  on  an  equal  opportunity 
basis.  The  agencies  are  in  the  process  of 
revising  1901-E,  and  expect  to  publish 
for  comment  a  Federal  Register 
document  proposing  these  revisions  in 
2002.  The  following  laws  are 
implemented  in  7  CFR  1901-E: 

a.  Title  VI  of  the  Civil  Rights  Act  of 
1964  ("Title  VI").  The  implementing 
regulations  for  this  Act  issued  by  the 
Department  of  Justice  and  the 
Department  of  Agriculture  requires 
recipients  of  RBS',  RHS'  RUS'  and 
FSA's  program  assistance  to  collect 
information  on  the  race/national  origin 
of  the  beneficiaries  of  their  specific 
programs.  This  information  is  used  by 
the  RBS,  RHS,  RUS.  and  FSA  for 
compliance  review  and  monitoring 
purposes  for  Title  VI. 

b.  Title  VIII  of  the  Civil  Rights  Act  of 
1968  (as  amended)  ("Title  VIII).  Section 
808a  of  Title  VIII  (42  U.S.C.  3608a 
(1988)),  in  pertinent  part,  requires  the 
Secretary'  of  Agriculture  to  collect  racial 
and  ethnic  data  on  beneficiaries  and 
recipients  of  USDA  housing  programs. 
Furthermore.  tRfeaimplementing 
regulations  issued  by  the  Department  of 
Housing  and  Urban  Development 
("HUD")  and  adopted  by  the  RBS,  RHS. 
RUS,  and  FSA,  requires  recipients  and 
other  participants  in  RHS's  housing 
programs  affirmatively  to  further  fair 
housing  by  providing  housing  and  the 
opportunity  to  acquire  housing  in  a  non- 
discriminatory fashion.  One  way  to 
demonstrate  compliance  with  Title  VIII 
is  to  prepare  affirmative  fair  housing 
marketing  plans,  and  to  collect  and 
maintain  data  to  reflect  compliance  with 
the  requirements  of  that  plan. 
Furthermore,  under  the  Memorandum 
of  Understanding  between  HUD  and 
USDA,  many  complaints  of  fair  housing 
violation  by  USDA  recipients  will  be 
processed  by  HUD.  The  collection  and 
maintenance  of  these  data  will  assist  in 
this  enforcement  effort. 

c.  Executive  Order  1 1246.  The 
implementing  regulations  issued  by  the 
Department  of  Labor  (DOL)  and  adopted 


by  the  RBS,  RHS,  RUS,  and  FSA,  require 
recipients  of  Federally  assisted 
construction  contracts  of  $10,000  or 
more  to  maintain  goals  for  hiring 
minorities  and  females,  and  to  submit 
employment  utilization  reports  to  the 
DOL's  Office  of  Federal  Contract 
Compliance  Programs. 

The  information  collected  and 
maintained  by  the  recipients  of  certain 
programs  from  RBS,  RHS,  RUS,  and 
FSA  is  used  internally  by  these  agencies 
for  monitoring  compliance  with  the 
civil  rights  laws  and  regulations.  This 
information  is  made  available  to  USDA 
officials,  officials  of  other  Federal 
agencies,  and  to  Congress  for  reporting 
purposes.  Without  the  required 
information,  RBS,  RHS.  RUS,  FSA  and 
its  recipients  will  lack  the  necessary 
documentation  to  demonstrate  that  their 
programs  are  being  administered  in  a 
nondiscriminatory  manner  and  in  full 
compliance  with  the  civil  rights  laws.  In 
addition,  the  RBS.  RHS,  RUS,  and  FSA, 
and  their  recipients  would  be 
vuhierable  in  lawsuits  alleging 
discrimination  in  the  affected  programs 
of  these  agencies  and  would  be  without 
appropriate  data  and  documentation  to 
defend  themselves  by  demonstrating 
that  services  and  benefits  are  being 
provided  to  beneficiaries  on  an  equal 
opportunity  basis. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  5.57 
hours  per  response. 

Respondents:  Recipients  of  RBS.  RHS. 
RUS.  and  FSA's  Federal  financial 
assistance,  loan,  and  loan  guarantee 
programs. 

Estimated  Number  of  Respondents: 
19,565. 

Estimated  Number  of  Responses  per 
Respondent:  4.50. 

Estimated  Number  of  Responses: 
88.165. 

Estimated  Total  Annual  Burden  on 
Respondents:  491 ,517. 

Copies  of  this  information  collection 
can  be  obtained  from  Richard  Gartman. 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  at  (202)  692-0038. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  Rural 
Development,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  Agencies' 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 


56270 


Fedn-al  Register/ Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Notices 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Richard 
Gartman,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Rural  Development,  Ag  Box 
0742,  Washington,  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  10,  2001.    1 
Michael  E.  Nenida,  I 

Acting  Deputy  Under  Secretary,  Rural 
Development. 

Dated:  September  21.  2001. 
).B.  Penn, 

Under  Secretary,  Farm  and  Foreign 
Agricultural  Senrices. 
(FR  Doc.  01-27877  Filed  11-7-01;  8:45  am) 

BILLING  COM  341»-XT-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

StoMyou  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  November  26,  2001,  in 
Yreka,  California.  The  purpose  of  the 
meeting  is  organizational  and  will  serve 
as  an  orientation  to  RAC  committee 
members  regarding  the  Secure  Rural 
School  and  Community  Self- 
Determination  Act  of  2000. 
DATES:  The  meeting  will  be  held 
November  26.  2001  from  1  p.m.  to  8 
p.m.  -^    I 

ADDRESSES:  The  meeting  will  be  held  at 
the  Miners  Iim  and  Convention  Center, 
122  E.  Miner  Street,  Yreka,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Go  wan.  Meeting  Coordinator, 
USDA,  Klamath  National  Forest,  1312 
Fairlane  Road,  Yreka,  California,  96097, 
(530)  841-4485;  EMAIL 
agowan@fs.fed.  us. 

SUPPlfMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Federal 
Advisory  Committee  Act  (FACA) 
overview;  (2)  Roles  and  Responsibilities 
for  Advisory  Committees;  (3)  Rules  and 
Operational  Guides  and  Bylaws;  (4) 
.Project  Process;  (5)  Election  of  RAC 


Chairperson;  (6)  Public  Commedt.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  October  30,  2001. 
Ray  Haupt, 

Acting  Deputy  Forest  Supervisor. 

(FR  Doc.  01-27891  Filed  11-6-01;  8:45  am] 

BNJJNG  CODE  3410-11-41 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Souttiwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Wednesday,  November  14, 
2001,  at  the  Gifford  Pinchot  National 
Forest  Headquarters,  located  at  10600 
NE  51st  Circle,  Vancouver,  Washington. 
The  meeting  will  begin  at  10  a.m.  and 
continue  until  4  p.m.  The  purpose  of  the 
meeting  is  to:  (1)  Discuss  the  future  of 
Mount  St.  Helens  National  Volcanic 
Monument,  (2)  Discuss  means  of 
communicating  with  diverse  audiences, 
and  (3)  Provides  for  a  Public  Open 
Forum.  All  Southwest  Washington 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  The  "open  forum"  provides 
opportunity  for  the  public  to  bring 
issues,  concerns,  and  discussion  topics 
to  the  Advisory  Committee.  The  "open 
forum"  is  scheduled  as  part  of  agenda 
item  (3)  for  this  meeting.  Interested 
speakers  will  need  to  register  prior  to 
the  open  forum  period.  The  committee 
welcomes  the  public's  written 
comments  on  committee  business  at^y 
time.  ^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Linda  Turner,  Public  A^irs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE.  51st 
Circle,  Vancouver,  WA  98682. 

Qairc  LaVendel, 

Forest  Supervisor. 

(FR  Doc.  01-27904  Filed  11-6-01;  8:45  am] 

aiLLMG  CODE  341»-11-M 


DEPARTMENT  OF  BROADCASTING 
BOARD  OF  GOVERNORS 

Sunshine  Act  IMeeting 

DATE  AND  TIME:  November  1 3 ,  2001 ; 
11:00  a.m.-5:00pjm. 
PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  SW,  Washington, 
D.C.  20237. 

The  members  of  the  Broadcasting 
Board  of  Governors  (BBG)  will  meet  in 
closed  session  to  review  and  discuss  a 
number  of  issues  relating  to  U.S. 
Government-funded  non-military 
international  broadcasting.  They  will 
address  internal  procedural,  budgetary, 
and  personnel  issues,  as  well  as 
sensitive  foreign  policy  issues  relating 
to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy     . 
under  the  appropriate  executive  brder  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)). 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  November  5,  2001. 
Carol  Booker, 
Legal  Counsel. 
[FR  Doc.  01-28083  Filed  11-5-01;  2:26  ^m] 

MLLMQ  CODE  MM-OI-M 


>pm 


DEPARTMENT  OF  COMMERCE 

Membership  of  tlie  Departmental 
Performance  Review  Board 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  of  membership  of 
Departmental  Performance  Review 
Board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4313(c)(4),  Department  of  Commerce 
(DOC)  announces  the  appointment  of 
persons  to  serve  as  members  of  the 
Departmental  Performance  Review 
Board  (DPRB).  The  DPRB  is  responsible 
for  reviewing  performance  appraisals 
and  ratings  of  Senior  Executive  Service 
(SES)  members  and  serves  as  the  higher 
level  review  for  executives  who  report 
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to  an  appointing  authority.  Such 
reviews  are  conducted  only  at  the 
executive's  request.  The  appointment  of 
these  members  to  the  DPRB  will  be  for 
periods  of  24  months. 
EFFECTIVE  DATE:  The  effective  date  of 
service  appointees  to  the  Departmental 
Performance  Review  Board  is  upon 
publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Jorgenson,  Director,  Office  of  Executive 
Resoiurces,  Office  of  Hiunan  Resources 
Management,  14th  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
(202)  482-4233. 

SUPPlfMENTARY  INFORMATION:  The 
names,  position  titles,  and  type  of 
appointment  of  the  members  of  the 
DPRB  are  set  forth  below  by 
organization: 

2001-2003  DPRB  MEMBERSHIP 

Organization/Member/Type  of 
Appointment 

Office  of  the  Secretary 

Nuala  O'Connor.  Deputy  Director,  Office 
of  Policy  and  Strategic  Plaiming 

Tracy  B.  McIGbbon.  Director,  Executive 
Secretariat 

Office  of  the  Assistant  Secretary  for 
Administration 

Barbara  A.  Retzlaff,  Director,  Office  of 
Budget 

General  Counsel 

Barbara  S.  Fredericks,  Assistant  General 

Counsel  for  Administration 
Margaret  A.  Wilson,  Deputy  General 

Coimsel 

Economics  and  Statistica 
Administration 

James  L.  Price,  Deputy  Under  Secretary 

for  Economic  AfEairs 
James  K.  White,  Associate  Under 

Secretary  for  Management 
William  G.  Barron  Jr..  Deputy  Director. 

Bureau  of  the  Ceusus 
Marvin  D.  Raines.  Associate  Director  for 

Field  Operations.  Bureau  of  the 

Census 
J.  Steven  Landefeld,  Director,  Bureau  of 

Economic  Analysis 

National  Telecommunications  and 
Information  Administration 

Bemadette  McGuire-Rivera,  Associate 
Administrator  for 

Telecommunications  and  Information 
Applications 

International  Trade  Administration 

Jonathan  C.  Menes,  Director,  Office  of 
Trade  and  Economic  Analysis,  Trade 
Development 

Susan  H.  Kuhbach.  Senior  Director, 
Import  Administration 


Stephen  P.  Jacobs,  Deputy  Assistant 
Secretary  for  Agreements  Compliance, 
Market  Access  and  Compliance 

Linda  Moye-Cheatham,  Chief  Financial 
Officer  and  Director  of  Administration 

Nealton  J.  Bumham,  Deputy  Assistant 
Secretary  for  Export  Promotion 
Services 

Economic  Development  Administration 

David  M.  Bearden,  Deputy  Assistant 
Secretary 

National  Oceanic  and  Atmospheric 
Administration 

Rear  Admiral  Evelyn  J.  Fields,  Director, 
Office  of  Marine  and  Aviation 
Operations;  Director,  NOAA 
Conunissioned  Corps 

John  E.  Jones  Jr..  Deputy  Assistant 
Administrator  for  Weather  Services. 
National  Weather  Service 

Stewart  S.  Remer.  Deputy  Chief 
Administrative  Officer,  Office  of 
Finance  and  Administration 

Mary  M.  Glackin,  Deputy  Assistant 
Administrator,  National 
Environmental  Satellite.  Data  and 
Information  Service 

Jamison  S.  Hawkins,  E)eputy  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management 

Bureau  of  Export  Administration 

Eileen  M.  Albanese.  Director.  Office  of 

Exporter  Services 
Steven  Goldman.  Director,  Office  of 

Chemical  and  Biological  Controls  and 

Treaty  Compliance 
Dexter  M.  Price.  Director,  Office  of 

Antiboycott  Compliance 

Dated:  October  31,  2001. 
Joan  lorgenaoD, 

Executive  Secretary,  Departmental 

Performance  Review  Board. 

[FR  [)oc.  01-27885  Filed  11-6-01;  8:45  am) 

MLLMO  CODE  3S10-BS-M 

DEPARTMerTr  OF  COMMERCE 

Office  of  ttie  Secretary 

Performance  Review  Board; 
Membership 

The  following  individuals  are  eligible 
.  to  serve  on  the  Performance  Review 
Board  in  accordance  with  the  Senior 
Executive  Service  Performance 
Appraisal  System  of  the  Office  of  the 
Seoetary. 
Kathleen  J.  Taylor 
Travis  G.  Thomas 
John  J.  Phelan.  Ill 
Linda  Moye-Cheatham 
Michael  E.  Meece 
Thomas  N.  Pyke,  Jr. 
James  L.  Taylor 


Miriam  Cohen 

Joan  Joi^nson, 

Executive  Secretary,  Office  of  the  Secretary. 

Performance  Review  Board. 

(FR  Doc.  01-27886  Filed  11-6-01;  8:45  am) 

BILLINO  COOC  3S1»-«»-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Doclwt  43-2001] 

Foreign-Trade  Zone  146 — Lawrence 
County,  IL;  Application  for  Sutizone 
Expansion-Subzone  146  A,  North 
American  Ugfiting,  Inc.,  Facilities, 
Flora  and  Salem,  Illinois  (Automotive 
Lighting  Products) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (tlVe 
Board)  by  the  Bi-State  Authority, 
grantee  of  FTZ  146,  requesting  authority 
on  behalf  of  North  American  Lighting, 
Inc.  (NAL),  operator  of  FTZ  146A,  at  the 
NAL  automotive  lighting  products 
manufocturing  facilities  in  Flora  and 
Salem,  Illinois,  to  expand  FTZ  Subzone 
146A  to  include  a  new  site  in  Paris, 
Illinois,  and  requesting  authority  to 
expand  the  scope  of  FTZ  authority  to 
include  new  manufecturing  capacity 
imder  FTZ  procedures.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
October  31,  2001.  * 

Subzone  146A  was  approved  by  the 
Board  in  1988  with  authority  granted  for 
the  manufacture  of  automotive  lighting 
components  and  other  related  auto  parts 
at  NAL's  manufacturing  facilities 
(355,000  sq.fl./14  acres)  in  Flora,  Illinois 
[Site  1)  (Board  Order  371,  53  FR  5436, 
2-24-88).  The  subzone  was 
subsequently  reorganized  and  expanded 
to  include  NAL's  second  manufoctiu'ing 
facility  (380,000  sq  ft./22  acres)  in  the 
Salem  Industrial  Park,  Salem,  Illinois 
[Site  2)  (Board  Order  718,  60  FR  2375, 
1-9-95).  In  January  2001.  the  Board 
approved  an  expansion  of  the  scope  of 
FTZ  manufactiiring  authority  up  to  56 
million  units  annually,  with  a 
concurrent  expansion  of  the  boundaries 
of  Subzone  146A  (Board  Order  1 142,  66 
FR  8195.  1-30-01). 

The  applicant  is  now  requesting 
authority  to  expand  the  subzone  to 
include  a  new  site,  currently  under 
construction,  located  at  2277  South 
Main  in  Paris  (Edgar  County),  Illinois. 
Proposed  Site  3  would  include  a  41 -acre 
parcel  within  the  Paris  Industrial  Park 
containing  a  179.000  square  foot 
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automotive  lighting  product 
manufacturing  facility  (250  employees). 
Under  the  current  expansion  plan,  the 
NAL  facilities'  production  capacity  will 
be  almost  doubled  (to  100  million  units 
per  year)  with  the  addition  of  up  to  1.2 
million  square  feet  of  production  area 
within  proposed  Site  3.  Activity  at  the 
new  facility  would  be  similar  to  existing 
production  at  the  Salem  and  Flora  sites, 
involving  design,  injection  molding, 
plating  and  assembly  of  motor  vehicle 
headlamps,  rear  combination  lamps, 
high  mount  stop  lamps,  turn  signals, 
dome  and  tnmk  lamps,  fog  lamps,  side 
marker  and  license  plate  lamps  using 
domestic  and  foreign-origin 
components.  Foreign-sourced 
components  and  materials  (about  19 
percent  of  total  purchases)  include  (with 
scope  increase):  various  polymers  and 
resins  in  primary  form  (HTSUS  Ch.  39), 
articles  of  rubber  and  plastic,  parts  of 
lighting  equipment,  wiring  harnesses, 
bulbs,  gaskets/seals,  fasteners,  optical 
elements  of  glass,  certain  electrical 
apparatus  (including  motors,  switches), 
springs,  articles  of  copper,  printed 
circuits,  lamps  and  lenses,  optical  fiber 
and  cable/bundles  (duty  rates:  bee 
-12.5%,  l.le/kg+2.9%). 

FTZ  procedures  exempt  NAL  from 
Customs  duty  payments  on  the  foreign 
components  used  in  export  production 
(16%  of  shipments).  On  its  domestic 
sales  (including  NAFTA  markets),  the 
company  is  able  to  choose  the  duty  rates 
that  apply  to  finished  automotive 
lighting  equipment  and  parts  (duty  free, 
2.5%)  for  the  foreign  components 
possessing  higher  duty  rates.  The  auto 
duty  rate  (2.5%)  applies  if  the  finished 
lighting  products  are  shipped  via  zone- 
to-zone  transfer  to  U.S.  motor  vehicle 
assembly  plants  with  subzone  status. 
The  request  indicates  that  the  savings 
from  FTZ  procedures  will  continue  to 
help  improve  the  facilities'  international 
competitiveness. 

In  accordance  with  the  Board's 
regidations.  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  frt)m  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099  14th  Street,  NW.,  Washington.  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 


4100W.  1401  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  7,  2002.  Rebuttal  comments  in 
response  to  material  submitted  diuing 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
January  22,  2002). 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center,  Suite  2440,  55  West 
Monroe  Street,  Chicago,  IL  60603. 

Dated:  October  31.  2001. 
Dennis  Puccinelli, 
Executive  Secretary. 

|FR  Doc.  01-27978  Filed  11-6-01;  8:45  am) 
BILLING  CODE  3S10-OS-4> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  44-2001] 

Foreign-Trade  Zone  49 — Newaric/ 
Elizabetti,  NJ,  Application  for  Subzone, 
Movado  Group,  inc.,  (Watcites;  Certain 
Consumer  Goods),  Moonacltie,  NJ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  New 
York  and  New  Jersey,  grantee  of  FTZ  49, 
requesting  special-purpose  subzone 
status  for  the  watch  and  consimier 
goods  warehousing/distribution/repair 
facility  of  the  Movado  Group,  Inc., 
(Movado),  in  Moonachie,  New  Jersey. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  October  31,2001. 

The  Movado  Group,  Inc.  (100,000  sq. 
ft.  on  4.5  acres)  is  located  at  105  State 
Street  in  Moonachie,  New  Jersey.  The 
facilities  (285  employees)  are  used 
primarily  for  storage,  inspection,  repair, 
packaging  and  distribution  of 
wristwatches  and  clocks  and  watch 
parts.  The  company  also  distributes  a 
variety  of  other  consumer  goods, 
including  the  following:  writing 
instruments,  simglasses,  steel  and  silver 
gifting  items,  silverware,  jewelry, 
glassware,  apparel  and  clothing 
accessories,  tableware  and  other 
household  articles,  shaving  preparations 
and  other  toiletries,  and  perfumes  and 
toilet  waters.  Almost  all  of  the  products 
are  sourced  from  abroad  and  some  5 
percent  are  currently  exported. 

Zone  procedures  would  exempt 
Movado  bova  Customs  duty  payments 


on  foreign  products  that  are  reexported. 
On  domestic  sales,  the  company  would 
be  able  to  defer  payments  imtil 
merchandise  is  shipped  from  the 
facility.  The  application  indicates  that 
the  savings  from  zone  procedures  will 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.,  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
January  7,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
January  22,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
One  Gateway  Center,  9th  Floor,  Newark, 
NJ 07102. 

Dated:  October  31,  2001. 
Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  01-27979  Filed  11-6-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-423-«08] 

Stainless  Steel  Plate  In  Coils  From 
Belgium:  Rnal  Results  of  Antidumping 
Duty  Administrative  Review 
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summary:  On  February  26.  2001.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
affirmative  results  of  the  antidumping 
duty  administrative  review  on  stainless 
steel  plate  in  coils  (SSPC)  from  Belgium 
(66  FR  11559)  [Preliminary  Results).  The 
review  covers  exports  of  this 
merchandise  to  the  United  States  for  the 
period  November  4, 1998  through  April 
30,  2000,  by  ALZ,  N.V.  (ALZ),  a 
manufacturer  and  exporter  of  subject 
merchandise. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations.  The 
final  dumping  margin  for  the  reviewed 
firm  is  listed  below  in  the  section 
entitled  "Final  Results  of  Review." 
EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATKM  CONTACT:  Elfi 
Bliun  or  Abdelali  Elouaradia,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230  at 
(202) 482-0197  or  (202) 482-1374, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
r^ulations  codified  at  19  CFR  Part  351 
(2000). 

Baclcground 

In  its  Preliminary  Results,  the 
Department  assigned  to  ALZ,  as  adverse 
facts  available  (AFA),  the  highest 
calculated  rat6  bom  the  petition,  16 
percent,  given  that  the  company 
withdrew  from  the  review  and 
requested  that  its  questionnaire 
responses  be  removed  bova  the  record. 
The  Department  also  invited  parties  to 
submit  additional  information  if  they 
considered  such  information  more 
appropriate  or  relevant  for  use  as  AFA. 
On  February  23,  2001,  Allegheny 
Ludium,  AK  Steel  Corporation,  J&L 
Specialty  Steel  Inc.,  North  American 
Stainless,  Butler-Armco  Independent 
Union,  Zanesville  Armco  Independent 
Union,  and  the  United  Steelworkers  of 
America,  AFL-CIO/CIX:  (petitioners) 
submitted  comments  proposing  that  the 
Department  calculate  ALZ's  dumping 
margin  using,  as  AFA,  ALZ's  public 
summary  of  its  proprietary 
questionnaire  responses.  On  March  5, 


2001,  ALZ  submitted  a  response  to 
petitioners'  proposed  margin 
calculations.  On  March  28,  2001. 
petitioners  filed  their  case  briefs.  On 
April  2,  2001,  ALZ  filed  a  rebuttal  brief. 
The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Reviews 

The  product  covered  by  this  order  is 
certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in   . 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  these  orders 
are  the  following:  (1)  Plate  not  in  coils, 
(2)  plate  that  is  not  aimealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  flat  bars.  In  addition,  certain 
cold-rolled  stainless  steel  plate  in  coils 
is  also  excluded  from  the  scope  of  these 
orders.  The  excluded  cold-rolled 
stainless  steel  plate  in  coils  is  defined  as 
that  merchandise  which  meets  the 
physical  characteristics  described  above 
that  has  undergone  a  cold-reduction 
process  that  reduced  the  thickness  of 
the  steel  by  25  percent  or  more,  and  has 
been  annealed  and  pickled  after  this 
cold  reduction  process. 

The  merchandise  subject  to  these 
orders  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.06,  7219.12.00.21, 
7219.12.00.26,  7219.12.00.51. 
7219.12.00.56,  7219.12.00.66, 
7219.12.00.71,  7219.12.00.81, 
7219.31.00.10,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10. 
7220.20.10.15,  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05. 
7220.20.60.10,  7220.20.60.15. 
7220.20.60.60,  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  the  orders  is  dispositive. 


Period  of  Review 

This  is  the  first  administrative  review. 
The  period  of  review  (POR)  is  November 
4, 1998  through  April  30,  2000. 

Facts  Available 

Consistent  with  our  Preliminary 
Results,  we  have  applied  AFA  with 
respect  to  ALZ  for  purposes  of  the  final 
results  of  this  review.  For  a  detailed 
discussion  of  our  application,  selection, 
and  corroboration  of  facts  available,  see 
Preliminary  Results,  66  FR  at  11561. 
However,  since  the  Preliminary  Results, 
we  have  re-examined  the  information  on 
•  which  the  preliminary  margin, 
calculated  on  the  basis  of  the  price-to- 
constructed  value  (CV)  comparison,  was 
based.  We  found  that  the  CV  has 
increased  in  the  POR.  To  the  extent  that 
POR  information  was  reasonably 
available  to  us,  we  recalculated  this 
margin.  Specifically,  we  recalculated 
the  factory  overhead,  selling  and  general 
expenses  and  profit  ratios,  using  ALZ's 
1998, 1999  and  2000  publicly-available 
financial  statements.  We  applied  the 
weighted-average  of  these  ratios  to  the 
original  base  cost  to  get  the  total  CV. 
Finally,  we  compared  the  CV  to  the  net 
U.S.  price  in  the  original  petition,  which 
resulted  in  a  margin  of  24.43  percent. 
See  Memorandum  to  Barbara  E.  Tillman 
through  Sally  Gannon  from  Abdelali 
Elouaradia:  Total  Adverse  Facts 
Available  Calculation  Memorandum, 
October  24,  2001  [Calculation 
Memorandum). 

Corroboration 

For  the  Preliminary  Results,  in 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  export 
price  and  normal  value  calculations  on 
which  the  margins  in  the  petition  were 
based.  As  stated  above,  we  have 
recalculated  the  margin  using 
information  from  ALZ's  most  recent 
financial  statements.  See  Calculation 
Memorandum.  Because  this  is  ALZ's 
own  information  bom  its  audited 
financial  statements,  which  are  publicly 
available,  it  needs  no  further 
corroboration.  Accordingly,  we  find  the 
margin  used  in  these  final  results  to  be 
corroborated  to  the  extent  practicable. 
See  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  76,  84  (January  4. 1999). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandum)  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
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AD/CVD  Enforcement  Group  m,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  October 
24,  2001,  which  is  hereby  adopted  by 
this  notice. 

A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandimi  which  is  on  file  in  the 
Central  Records  Unit,  located  in  room 
B-099  of  the  main  Department  of 
Commerce  Building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandimi  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Final  Results  of  Review      | 

As  a  result  of  our  review  covering  the 
period  of  November  4, 1998  through 
April  30,  2000.  we  determine  that  the 
dumping  margin  for  ALZ,  based  on  total 
AFA,  is  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

ALZ,  N.V 

24.43 

Liquidation 

The  Department  shall  determine,  and 
U.S.  Customs  Service  (Customs)  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  These  final  results 
of  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review.  For  ALZ.  we  based  the 
assessment  rate  on  the  facts  available 
margin  percentage.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  ALZ's  entries 
under  the  relevant  order  during  the 
FOR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  SSPC  from  Belgium  entered,  or 
withdrawn  from  warehouse,  for 
constmiption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 


published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  fiirm  covered  in 
this  review,  a  prior  review,  or  the  . 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  9.86 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation  (see 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  Belgium,  64  FR 
15476  (March  31. 1999)).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  or 
coimtervailing  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failiire  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presimiption 
that  reimbursement  of  antidumping  or 
countervailing  duties  occiured  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ( APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  October  24.  2001. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Issues 

Selection  of  the  Appropriate  Adverse  Facts 
Available  Margin. 

[FR  Doc.  01-27976  Filed  11-6-01;  8:45  am) 
nUJNO  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-489-807] 

Certain  Steal  Concrete  Reinforcing 
Bara  From  Turkey;  Final  Reaulta  of 
Antidumping  Duty  Adminiatrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  May  4,  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  certain  steel  concrete  reinforcing  bars 
from  Turkey  (66  FR  22525).  This  review 
covers  four  manufactvuers/exporters  of 
the  subject  merchandise  to  the  United 
States.  The  period  of  review  is  April  1, ' 
1999,  through  March  31,  2000. 
Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0656  or  (202)  482- 
3874,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2000). 

Background 

This  review  covers  four 
manufacturers/exporters  (i.e.,  Colakoglu 
Metalurji  A.S.  (Colakoglu),  Diler  Demir 
Celik  Endustrisi  ve  Ticaret  A.S.,  Yazdci 
Demir  Celik  Sanayi  ve  Ticaret  A.S..  and 
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Diler  Dis  Ticaret  A.S.  (collectively 
"Diler"),  Ekinciler  Holding  A.S.  and 
Ekinciler  Demir  Celik  A.S.  (collectively 
"Ekinciler"),  and  ICDAS  Celik  Enerji 
Tersane  ve  Ulasim  Sanayi,  A.S. 
(ICDAS)). 

On  May  4,  2001.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  certain  steel  concrete  reinforcing  bars 
(rebar)  from  Turkey.  See  Certain  Steel 
Concrete  Reinforcing  Bars  from  Turkey; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  66  FR 
22525  (May  4,  2001)  [Preliminary 
Results]. 

We  invited  parties  to  comment  on  our 
preliminary  results  of  review.  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
all  stock  deformed  steel  concrete 
reinforcing  bars  sold  in  straight  lengths 
and  coils.  This  includes  all  hot-rolled 
deformed  rebar  rolled  from  billet  steel, 
rail  steel,  axle  steel,  or  low-alloy  steel. 
It  excludes  (i)  plain  roimd  rebar,  (ii) 
rebar  that  a  processor  has  further 
worked  or  fabricated,  and  (iii)  all  coated 
rebar.  Deformed  rebar  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  numbers  7213.10.000  and 
7214.20.000.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  April 
1.  1999,  through  March  31.  2000. 

Cost  of  Production 

As  discussed  in  the  Preliminary 
Results,  we  conducted  an  investigation 
to  determine  whether  the  respondents 
participating  in  the  review  made  home 
market  sales  of  the  foreign  like  product 
during  the  POR  at  prices  below  their 
costs  of  production  (COPs)  within  the 
meaning  of  section  773(b)(1)  of  the  Act. 
We  calculated  the  COP  for  these  final 
results  following  the  same  methodology 
as  in  the  Preliminary  Results,  except  as 
discussed  in  the  accompanying  "Issues 
and  Decision  Memorandum"  (Decision 
Memo)  from  Richard  W.  Moreland, 
Deputy  Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration,  dated  October  31,  2001. 

As  noted  above,  we  determined  that 
the  Turkish  economy  experienced 
significant  inflation  during  the  POR. 


Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  on  our 
comparison  of  costs  and  prices,  we 
requested  that  each  respondent  submit 
the  product-specific  cost  of 
manufacturing  (COM)  incurred  during 
each  month  of  the  reporting  period.  We 
calculated  a  period-average  COM  for 
each  product  after  indexing  the  reported 
monthly  costs  during  the  reporting 
period  to  an  equivalent  currency  level 
using  the  Turkish  Wholesale  Price  Index 
from  the  International  Financial 
Statistics  published  by  the  International 
Monetary  Fund.  We  then  restated  the 
period-average  COMs  in  the  currency 
values  of  each  respective  month. 

We  compared  the  weighted-average 
COP  figiues  to  home  market  prices  of 
the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  On 
a  product-specific  basis,  we  compared 
the  COP  to  home  market  prices,  less  any 
applicable  movement  charges  and 
selling  expenses. 

We  foimd  20  percent  or  more  of  each 
respondent's  sales  of  a  given  product 
during  the  reporting  period  were  at 
prices  less  than  the  weighted-average 
COP  for  this  period.  Thus,  we 
determined  that  these  below  cost  sales 
were  made  in  "substantial  quantities" 
within  an  extended  period  of  time  and, 
for  Colakoglu  only,  at  prices  which  did 
not  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade.  See  sections 
773(b)(2)(B),  (C).  and  (D)  of  the  Act. 
Regarding  Diler,  Ekinciler.  and  ICDAS, 
as  discussed  in  the  preliminary  results, 
we  granted  these  respondents  six-month 
limited  reporting  periods,  and  we 
advised  them  that  if  they  elected  to  limit 
their  reporting  of  home  market  data  to 
a  six-month  period,  in  the  sales-below- 
cost  investigation  they  would  forgo  the 
application  of  the  "recovery  of  cost"  test 
pursuant  to  section  773(bi(2)(D)  of  the 
Act.  Diler,  Ekinciler,  and  ICDAS  agreed 
to  accept  this  limitation.  Consequently, 
without  the  application  of  the  "recovery 
of  cost"  test,  we  determined  that  such 
sales  were  not  made  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act. 

Therefore,  for  purposes  of  these  final 
results,  we  disregarded  the  below-cost 
sales  for  all  respondents  and  used  the 
remaining  sales  as  the  basis  for 
determining  normal  value,  pursuant  to 
section  773(b)(1)  of  the  Act.  While  we 
disregarded  some  below-cost  sales, 
sufficient  sales  remained  that  passed  the 
cost  test  in  the  current  review. 


Therefore,  it  was  unnecessary  to 
calculate  constructed  value  in  this  case. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  administrative  review  are 
addressed  in  the  Decision  Memo,  which 
is  hereby  adopted  by  this  notice.  A  list 
of  the  issues  which  parties  have  raised 
and  to  which  we  have  responded,  all  of 
which  are  in  the  Decision  Memo,  is 
attached  to  this  notice' as  an  Appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099,  of  the  main  Department 
building. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  These 
changes  are  discussed  in  the  relevant 
sections  of  the  Decision  Memo. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentages 
exist  for  the  period  April  1 ,  1999, 
through  March  31,  2000: 


Manufacturer/expofler 

Percent 
margin 

Colakoalu  Metalurii  A  S   

951 

Ekinciler      HoWing      ASTEkindler 

Demir  Celik  AS 

683 

Diler    Demir    Celik    ErKlustrisi    ve 

Ticaret  A.S./Ya2ici   Demir  Celik 

Saruiyi  ve  Tk^ret  A  S./Diler  Dis 

Ticaret  AS 

000 

ICDAS   Celik   Eneqi   Tersane  ve 

Ulasim  Sanayi  A.S 

000 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Pursuant  to  19  CFR  351.212(b)(1).  for 
Diler.  we  have  calculated  importer- 
specific  assessment  rates  based  on  the 
t&tio  of  the  total  amount  of  antidumping 
duties  calculated  for  the  examined  sales 
to  the  total  entered  value  of  those  sales. 
Regarding  Colakoglu,  Ekinciler.  and 
ICDAS.  for  assessment  purposes,  we  do 
not  have  the  information  to  calculate 
entered  value  because  these  companies 
are  not  the  importers  of  record  for  the 
subject  merchandise.  Accordingly,  we 
have  calculated  importer-specific  duty 
assessment  rates  for  the  merchandise  in 
question  by  aggregating  the  dumping 
margins  calculated  for  all  U.S.  sales  to 
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each  importer  and  dividing  this  amount 
by  the  total  quantity  of  those  sales.  The 
assessment  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  Pursuant  to  19  CFR  351.106(c)(2), 
we  will  instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  any  entries  for  which  the 
assessment  rate  is  de  minimis  {i.e.,  less 
than  0.50  percent). 


Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  rebar  from  Turkey  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  indicated  above;  2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  3) 
if  the  exporter  is  not  a  ffrm  covered  in 
this  review,  or  the  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
-recent  period  for  the  manufacturer  of 
the  merchandise;  and  4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  16.06 
percent,  the  all  others  Tate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 


We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  October  31.  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix. — Issues  in  Decision  Memo 
Comments 

1.  Use  of  Facts  Available. 

2.  Exchange  Rates  used  for  Currency 
Conversions. 

3.  Cost  Recovery  Test. 

4.  Home  Market  Sales  Priced  in  U.S. 
Dollars. 

5.  Kur  Farki  Adjustment. 

6.  Colakoglu's  Home  Market  Credit 
Expenses. 

7.  Colakoglu's  Home  Market  Indirect 
Selling  Expenses. 

8.  Different  Costs  for  the  Same  Products 
Produced  by  Colakogiu. 

9.  Unreported  Costs  for  Colakogiu. 

10.  Colakoglu's  Production  Quantities. 

11.  Colakoglu's  Depreciation  Expenses. 

12.  Colakoglu's  G&A  Expenses. 

13.  Colakoglu's  Financing  Expenses. 

14.  Costs  for  Different  Grades  of  Rebar 
Produced  by  Diler. 

15.  Unreported  Material  Costs  for  Diler. 

16.  Diler's  Depreciation  Expenses. 

17.  Diler's  G&A  Expenses. 

18.  Diler's  Financing  Expenses. 

19.  Selling  Expenses  for  Constructed 
Export  Price. 

20.  Ekinciler's  Home  Market  Freight 
Expenses. 

21.  Ekinciler's  U.S.  Freight  Expenses. 

22.  Ekinciler's  Home  Market  Credit 
Expenses. 

23.  Ekinciler's  Scrap  Costs. 

.  24.  Ekinciler's  Depreciation  Expenses. 

25.  Ekinciler's  G&A  Expenses. 

26.  Use  of  Consolidated  Financing 
Expenses  for  Ekinciler. 

27.  Calculation  of  Ekinciler's  Financing 
Expenses. 

28.  New  Factual  Information. 

29.  ICDAS's  Scrap  and  Labor  Costs. 

30.  ICDAS's  Secondary  Materials. 

31.  ICDAS's  Packing  Costs. 

32.  Treatment  of  ICDAS's  Foreign 
Exchange  Gains  and  Losses  and  Interest. 
IFR  Doc.  01-27975  Filed  11-6-01;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-535-001] 

Cotton  Shop  Towels  From  Pakistan: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  Import  Administratipn, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension  of  time  limit 
of  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  the 
countervailing  duty  order  on  cotton 
shop  towels  from  Pakistan.  This  review 
covers  the  period  January  1,  2000,  to 
December  31,2000. 
EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Geoffrev  Craig,  AD/ 
CVD  Enforcement,  Office  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3338  or 
(202)  482-4161,  respectively. 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930  (the  Act),  as  amended,  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  245-day  time 
limit  for  the  preliminary  determination 
to  a  maximum  of  365  days  and  for  the 
final  determination  to  extend  the  120- 
day  time  limit  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  April  30,  2001,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
countervailing  duty  on  cotton  shop 
towels  from  Pakistan,  covering  the 
period  January  1,  2000  through 
December  31,  2000.  See  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Review,  66  FR  21310  (April  30,  2001). 
The  preliminary  results  are  currently 
due  no  later  than  December  3,  2001. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  of  245  days.  Therefore,  the 
Department  is  extending  the  245-day 
time  limit  for  completion  of  the 
preliminary  results  until  no  later  than 
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March  31,  2002.  See  Decision 
Memorandum  from  Melissa  G.  Skinner, 
Office  Director  for  AD/CVD  Office  VI,  to 
Bernard  T.  Carreau,  Deputy  Assistant 
Secretary,  dated  concurrently  with  this 
notice,  which  is  on  public  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce.  We 
intend  to  issue  the  final  results  no  later 
than  120  days  after  the  publication  of 
the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675(a)(3)(A)). 

Dated:  October  31,  2001. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  01-27977  Filed  11-6-01;  8:45  am] 
BILUNG  CODE  351»-DS-P   ■ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-507-501] 

Certain  in-Shell  PIstacfilos  From  Iran: 
Notice  of  InKiation  of  New  Shipper 
Countervailing  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
'  ("the  Department")  has  received  a 
request  for  a  new  snipper  review  of  the 
countervailing  duty  order  on  certain  in- 
shell  (i.e.,  raw)  pistachios  from  Iran.  In 
accordance  with  our  regulations,  we  are 
initiating  this  new  shipper  review. 
EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Greynolds  or  Darla  Brown  at  (202) 
482-2786;  AD/CVD  Enforcement,  Office 


VI,  Group  II,  Import  Administration, 
International  Trade  Administration,  US 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  othervdse  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  a 
request  from  Tehran  Negah  Nima 
Trading  Company,  Inc.  ("Nima")  to 
conduct  a  new  shipper  review  of  the 
countervailing  duty  order  on  certain  in- 
shell  pistachios,  issued  March  11, 1986 
(51  FR  8344).  This  request  was  made 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  19  CFR  351.214(b). 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b),  in  its 
request  of  September  18,  2001,  Nima 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
("POI")  and  that  it  is  not  now  and  never 
has  been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Nima  submitted  documentation 
establishing  the  date  on  which  its 
merchandise  was  first  entered  for 
consumption  in  the  United  States,  the 
volume  of  that  first  shipment  and  the 


Countervailing  duty  processing 


date  of  its  first  sale  to  an\inaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(d)  of  the  Department's 
regulations,  we  are  initiating  a  new 
shipper  review  of  the  countervailing 
duty  order  on  certain  in-shell  pistachios 
from  Iran.  In  accordance  with  19  CFR 
351.214(h)(i),  we  intend  to  issue  the 
preliminary  results  of  this  review  not 
later  than  180  days  from  the  date  of 
publication  of  this  notice.  The 
Department's  regulations  state,  in  19 
CFR  351.214(g)(2).  that  the  period  of 
review  for  a  CVD  new  shipper  review 
will  be  the  same  period  as  that  specified 
in  19  CFR  351.213(e)(2).  which  states 
that  the  Department  normally  will  cover 
entries  of  subject  merchandise  during 
the  most  recently  completed  calendar 
year.  However,  the  Department  noted  in 
the  Preamble  to  its  Final  Regulations 
that  the  regulations  continue  to 
"provide  the  Department  with  sufficient 
flexibility  to  resolve  any  problems  that 
may  arise  by  modifying  the  standard 
review  period."  Antidumping  Duties: 
Countervailing  Duties;  Final  Rule,  62  FR 
27320  (May  19.  1997).  The  Department's 
regulations  permit  a  party  to  file  a 
request  for  a  new  shipper  review  during 
the  6  month  period  preceding  the 
aimiversary  month  and  the  6  month 
period  preceding  the  semiannual  '■ 

aimiversary  month.  If  a  calendar  year 
standard  is  utilized,  as  noted  in  the 
Departments  regulations,  entries  may 
enter  during  the  current  year,  and  be 
lost  irom  the  Department's  analysis  as  a 
result.  Because  the  Department  believes 
that  such  a  situation  would  arise  in  this 
instance,  the  POR  will  begin  with  the 
last  fiscal  quarter  oNhe  year  2000  and 
end  with  the  third  fiscal  quarter  of  2001 . 

Period  to  be  reviewed 


Iran:  Certain  In-shell  Pistachios,  C-507-501  :Tehran  Negah  Nima  Trading  Company 


10/01/00-09/30/01 


Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  company  listed  above,  until  the 
completion  of  the  review. 

Interested  parties  may  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305. 

This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  (19  U.S.C. 
1675(a))  and  19  CFR  351.214. 


Dated:  October  31.  2001. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Admirtfstration.  Group  II. 
(FR  Doc.  01-27974  Filed  11-6-01;  8:45  am] 
BtLLMC  COOC  3S10-O8-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  Coastal  Zone  '     ^ 
Management  Programs  and  National 
Estuarine  Researcti  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 
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summary:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Mississippi 
Coastal  Management  Program,  and  the 
Ashepoo-Combahee-Edisto  (ACE)  Basin 
National  Estuarine  Research  Reserve, 
South  Carolina. 

The  Coastal  Zone  Management 
Program  evaluation  wiU  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended  and  regulations  at  15  CFR 
part  923,  subpart  L.  The  National 
Estuarine  Research  Reserve  evaluation 
will  be  conducted  pursuant  to  sections 
312  and  315  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended  and  regulations  at  15  CFR  part 
921,  subpart  E  and  part  923,  subpart  L. 

The  CzMA  requires  continuing 
review  of  the  performance  of  states  with 
respect  to  coastal  program  and  research 
reserve  program  implementation. 
Evaluation  of  Coastal  Zone  Management 
Programs  and  National  Estuarine 
Research  Reserves  requires  findings 
concerning  the  extent  to  which  a  state 
has  met  the  national  objectives,  adhered 
to  its  Coastal  Management  Program 
document  or  Reserve  final  management 
plan  approved  by  the  Secretary  of 
Commerce,  and  adhered  to  the  terms  of 
financial  assistance  awards  funded 
under  the  CZMA. 

The  evaluations  will  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  state,  and  local  agencies  and 
members  of  the  public.  Public  meetings 
Mdll  be  held  as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  the  public  meetings  during  the  site 
visits. 

The  Mississippi  Coastal  Management 
Program  evaluation  site  visit  wUl  be 
held  January  7-11,  2002.  One  public 
meeting  will  be  held  during  the  week. 
The  public  meeting  will  be  on  Tuesday, 
January  8,  2002,  at  5:30  p.m.,  in  the 
Bolton  State  Office  Building,  1141 
Bayview  Avenue,  Biloxi,  Mississippi. 

The  Ashepoo-Combahee-Edisto  (ACE) 
Basin  National.  Estuarine  Research 
Reserve  site  visit  will  be  from  January 
14-18,  2002.  One  public  meeting  will  be 
held  diuing  the  week.  The  public 
meeting  will  be  held  on  Wednesday, 
January  16,  2002,  at  7:00  p.m.,  at  the 
Edisto  Beach  State  Park  Office,  Edisto, 
South  Carolina.  This  ACE  Basin  Reserve 
site  visit  replaces  a  site  visit  originally 
schedided  for  December  10-14,  2001. 
Likewise,  the  public  meeting  scheduled 
above  replaces  a  public  meeting 
originally  set  for  Wednesday,  December 
12,  2001.  Notice  of  the  earlier  site  visit 


and  public  meeting  was  published  in 
the  Federal  Register,  September  20, 
2001  (see  66  FR  48425). 

Copies  of  states'  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  states,  are  available  upon 
request  from  OCRM.  Written  comments 
bom  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  imtil  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Douglas  Brown,  Acting  Deputy 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1305  East-West  Highway,  10th  floor. 
Silver  Spring,  Maryland  20910.  When 
the  evaluations  are  completed,  OCRM 
will  place  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
the  Final  Evaluation  Findings. 

FOR  FURTHER  INFORMATHW  CONTACT: 

Douglas  Brown,  Acting  Deputy  Director, 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS/NOAA.  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-3155,  Extension  215. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  October  31,  2001. 

lamison  S.  Hawkins, 

Deputy  Assistance  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

IFR  Doc.  01-27880  Filed  11-6-01;  8:45  am) 

BNJJNG  COOC  3510-0»-H 


DEPARTMENT  OF  COMMERCE 

NatkNial  Oceanic  and  Atmoapharlc 
Adminlatration 

National  Saa  Grant  Raviaw  Panel 

agency:  Notice  correction. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  published 
a  notice  in  the  Federal  Register  on 
Friday,  October  12,  2001,  aimoimcing  a 
public  meeting  scheduled  for  Thursday, 
November  8,  2001  from  8:30  a.m.-5:40 
p.m.  and  Friday,  November  9,  2001  from 
8:30  a.m.-12:30  p.m.  The  meetings  are 
to  be  held  at  the  National  Oceanic  and 
Atmospheric  Administration,  Silver 
Spring.  Metro  Center  m,  1315  East- West 
Ptighway,  Room  4527,  Silver  Spring. 
Maryland  20910. 

FOR  FURTHER  MFORMATNM  CONTACT:  Dr. 
Ronald  C.  Baird.  Director.  National  Sea 
Ckant  College  Program.  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Room  11716.  Silver  Spring. 
Maryland  20910.  (301)  713-2448. 


SUPPLEMENTARY  INFORMATION: 
Correction 

In  the  Federal  Register  issue  of 
October  12.  2001.  66  FR  52113,  on  page 
52114,  in  the  first  column,  insert  the 
following  information  in  parentheses 
immediately  following.  "The  agenda  for 
the  meeting  is  as  follows": 

The  Sea  Grant  Review  Panel  may.  at 
its  discretion,  move  the  Thursday. 
November  8  session  in  its  entirety  from 
8:30  a.m.-5:40  p.m.  to  12  noon-10  p.m. 
The  order  of  events  will  remain  the 
same.  The  Sea  Grant  Review  Panel  wiU 
reconvene  on  Friday,  November  9,  2001 
at  8:30  a.m.  and  adjourn  at  12:30  p.m. 
according  to  the  previously  Federal 
Register  listing. 

Louisa  Kocli, 

Deputy  Assistant  Administrator,  Office  of 
Oceanic  and  Atmospheric  Fesearch. 
[FR  Doc.  01-27879  Filed  11-6-01;  8:45  am) 
BNJJNG  CODE  aSIO-WMi 


COMMISSION  ON  THE  HJTURE  OF 
THE  UNITED  STATES  AEROSPACE 
INDUSTRY 

Public  Mealing 

agency:  Commission  on  the  Future  of 
the  United  States  Aerospace  Industry. 
ACTION:  Notice. 

SUMMARY:  The  piupose  of  the  meeting  is 
to  hear  testimony  from  the 
Congressional  sponsors  of  the 
Commission  and  Administration  and 
Federal  Agency  officials  regarding  their 
priorities  for  the  Commission  and  views 
on  the  future  of  aerospace.  The 
Commissioners  will  then  deliberate 
based  on  the  testimony  and  extensive 
information  previously  received  from 
the  public  and  indust^.  They  will 
decide  on  the  scope  and  priorities  of  the 
Commission's  year-long  effort  and 
identify  initial  studies,  products  and 
contents. 

Section  1092  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-398) 
established  the  Commission  on  the 
Future  of  the  United  States  Aerospace 
Industry  to  study  the  issues  associated 
with  the  future  of  the  United  States 
national  seoirity;  and  assess  the  future 
importance  of  the  domestic  aerospace 
industry  for  the  economic  and  national 
security  of  the  United  States.  The 
Commission  is  governed  by  the 
provisions  of  the  Federal  Advispry 
Committee  Act.  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  Appendix  2),  which 
sets  forth  standards  for  the  formation  of 
advisory  committees  and  implementing 
regulations  (41  CFR  subpart  101-6.10). 
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All  interested  parties  are  welcome  to 
submit  written  comments  at  any  time. 
TIME  AND  DATE:  Tuesday,  November  27, 
2001;  8:30  a.m.  to  5:30  p.m. 
ADDRESS:  Department  of  Commerce 
Auditorium,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Waters,  1235  Jefferson  Davis 
Highway.  Suite  940;  Arlington.  Virginia 
22202;  phone  703-602-1515;  e-mail 
watersc®osd.pentagon.mil. 

Dated:  November  1,  2001. 
Charles  H.  Huettner, 

Executive  Director,  Commission  on  the  Future 
of  the  United  States  Aerospace  Industry. 
[FR  Doc.  01-27955  Filed  11-6-01;  8:45  am) 
BKJJNOCOOe 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Af^uatmant  of  Import  UmHa  for  Cartaki 
Cotton  and  Man  Made  Ffcar  TaxtHa 
Products  Producad  or  Manufactured  In 
ma  minppinaB 

November  2,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiual 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Categories  647/ 
648  is  being  increased  for  special  shift 
from  Categories  347/348.  reiducing  the 
limit  for  Categories  347/348  to  accoimt 
for  the  special  shift  being  applied  to 
Categories  647/648. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  69742,  pubUshed  on 
November  20,  2000. 

D.  Michael  Hutchimon, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  2,  2001. 

Commissioner  of  Customs, 
Department  of  the  Tteasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-^nade  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufoctured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2001  and  extends  through  December  31, 
2001. 

Effective  on  November  7,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Gothing: 


Category 

Adjusted  twelve-monlh 

ymit' 

Levels  in  Group  1 

347/348 

647/848 

3,248,538  dozen. 
1,943,329  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,2000. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaidng  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  *he 
Implementation  of  Textile  Ai^eements. 
(FR  Doc.  01-27961  Filed  11-06-01;  8:45  am] 
BHJJNQCOOC  asio-on-s 


COMMITTEE  FOR  THE 
IMPLEMENTATK)N  OF  TEXTILE 
AGREEMENTS 

Ad|uatmant  of  Import  Umlta  for  Certain 
Cotton,  Wool,  Man-Made  Flbar,  Stilt 
Bland  and  OltMr  Vagatal>la  Fiber 
Taxtllaa  and  TaxtHa  Producta 
Producad  or  Manufactured  hi  Thailand 

November  2,  2001. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  MFORMATKM: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift,  carryover,  carryforward, 
and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schwlule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  66728,  published  on 
November  7,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Novembei  2,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  <o  you  on  October  27,  2000.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  potton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2001  and  extends 
through  December  31,  2001. 

Effective  on  November  7,  2001,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Group  I 
301-0* 


Adjusted  twelveHnonth 
limit  1 


1,355,111  kilograms 
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Category 


363 

369-D3 
369-S* 
619 


620 


Group  II 

237.  331-348,  350- 
352,  359-H5, 
359pt.6,  431,433- 
438,  440,  442- 
448,  459pt.^631, 
633-652.  65&-H8, 
659pt.9,  831,833- 
838,  840-858  and 
859pt.  ^0 

Subtevels  in  Group  II 

338/339 

340 

341/641  

342/642 

345 

347/348/847 

351/651  

434 

435 

442 

638/639 

647/648 


Adjusted  twelve-month 
limit' 


27,551,417  numbers. 
317,578  kilograms. 
386,572  kilograms. 
9,470,653  square  me- 
ters. 
9,705,508  square  me- 


384,230,736  square 
meters  equivalent. 


2,786.011  dozen. 
378,107  dozen. 
925,279  dozen. 
805,538  dozen. 
407,239  dozen. 
1,125.443  dozen. 
326,568  dozen. 
13.049  dozen. 
62.684  dozen. 
24,028  dozen. 
2.558,950  dozen. 
1,598,203  dozen. 


'TTie  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,2000. 


2  Category    301-O:    only    HTS    numbers 

5205.21.0020,    5205.21.0090,  5205.22.0020, 

5205.23.0020.  5205.23.0090. 

5205.24.0090.  5205.26.0020. 

5205.27.0020.  5205.27.0090. 

5205.28.0090.  5205.41.0020. 

5205.42.0020.  5205.42.0090. 

5205.43.0090.  5205.44.0020. 

5205.46.0020.  5205.46.0090. 
5205.47.0090.     5205.48.0020 


5205.22.0090 
5205.24.0020. 
5205.26.0090. 
5205.28.0020. 
5205.41.0090. 
5205.43.0020. 
5205.44.0090. 
5205.47.0020. 
and  5205.48.0090 
3  Category    369-D: 


only     HTS 


6302.91.0005 


numtiers 
and 


369-S:     only     HTS     number 


6302.60.0010, 
6302.91.0045. 

■•Category 
6307.10.2005. 

5  Category  359-H:  only  HTS  numbers 
6505.90.1540  and  6505.90.2060. 

6  Category  359pt.:  all  HTS  numbers  except 
6505.90.1540,  6505.20.2060  (Category  359- 
H);  and  6406.99.1550. 

^  Category  459pt.:  all  HTS  numbers  except 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

8  Category  659-H:  only  HTS  numbers 
6502.00.9530,  6504.00.9015.  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

^  Category  659pt.:  all  HTS  numbers  except 
6502.00.9030,  6504.00.9015.  6504.00.9060. 
6505.90.5090.  6505.90.6090.  6505.90.7090. 
6505.90.8090  (Category  659-H); 

6406.99.1510  and  6406.99.1540. 

10  Category  859pt.:  only  HTS  numbers 
6115.19.8040.  6117.10.6020.  6212.10.5030. 
6212.10.9040,  6212.20.0030,  6212.30.0030. 
6212.90.0090,  6214.10.2000  and 

6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
O.  Michael  Hutchinson. 


Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-27962  Filed  11-6-01;  8:45  am) 
BHJJNG  CODE  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 
Office  of  th«  Secretary 

[Transmittal  No.  02-09] 

36(bX1)  Arms  Sales  Notification 

agency:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  21, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-09  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  November  1,  2001.  ~« 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILIJNG  COW  5001 -OS-P 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  00  20301-2800 


26  OCT  2001 
In  reply  refer  to: 
14)1/012096 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Spealcer: 

Pursuant  to  tlie  reporting  requirements  of  Section  36(b)(1)  of  tlie  Arms  Export 
Control  Act,  we  are  forwarding  lierewith  Transmittal  No.  02-09  and  under  separate 
cover  the  classified  oCEs^  certificate  thereto.  This  Transmittal  cfmcems  the  Department 
of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the  Republic  of 
Korea  for  defense  articles  and  services  estimated  to  cost  $115  million.  Soon  after  this 
letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the  unclassified 
porti<m  ot  this  Transmittal. 

Reporting  of  OfEset  Agreements  hi  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  ofEset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  tlie  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
hi  accordance  with  section  12(c)  of  the  Export  Admmistration  Act  of  1979  (50  U.S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  are  described  in  the 
enclosed  confidoitial  attachment 

Sincerely, 


Attachment 
As  stated 

Separate  Cover: 
Offset  certificate 


TOMER  WALTERS,  JR. 

UEUIENANT  GENERAL.  USAF 

DIRECTOR 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Rehitions 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Omimittee  on  Appropriations 
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Transmittal  No.  02-09 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Anns  Export  Control  Act 


(i)      Prospective  Purchaser:  Republic  of  Korea 


(li) 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other  r 


$  90  million 
$  25  million 
$  lis  million 


TOTAL 

Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  Forty-five  AGM-84-H  Standoff  Land  Attack 
Missiles-Expanded  Response  (SLAM-ER)  missile  systems,  one  ATM-84-H 
Exercise  Missile,  training  missiles,  containers,  support  equipment,  spares  and 
repair  parts,  missile  support  and  test  equipment,  provisioning,  program 
management,  publications  and  technical  documentation,  personnel  training  and 
training  equipment,  U.S.  Government  and  contractor  technical  and  logistics 
personnel  services,  and  other  related  elements  of  program  support 

Military  Department:  Navy(AIU) 

Prior  Related  Cases,  if  anv:  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress:  26  OCT  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .TUSTinCATION 

Republic  of  Korea  -  Standoff  Land  Attack  Missile-Expanded  Response  Missile  Systems 

The  Republic  of  Korea  Government  (ROKG)  has  requested  a  possible  sale  of  45  AGM-84-H 
Standoff  Land  Attack  Missiles-Expanded  Response  (SLAM-ER)  missile  systems,  one  ATM- 
84-H  Exercise  Missile,  training  missiles,  containers,  support  equipment,  spares  and  repair 
parts,  missile  support  and  test  equipment,  provisioning,  program  management,  publications 
and  technical  documentation,  personnel  training  and  training  equipment,  U.S.  Government 
and  contractor  technical  and  logistics  personnel  services,  and  other  related  elements  of 
program  support  The  estimate  cost  is  $115  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  Northeast  Asia. 

The  Republic  of  Korea  Air  Force  intends  to  use  the  SLAM-ER  missiles  on  the  F-15K  aircraft 
The  Korean  Armed  Forces  have  significant  previous  and  current  experience  with  modem 
weapon  systems  and  will  have  no  difHculty  absorbing  these  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  the  Boeing  Company  of  St  Louis,  Missouri.  One  or  more 
proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

No  U.S.  Government  or  contractor  representatives  are  required  to  be  stationed  for  any  length 
of  time  in-country.  However,  Contractor  Engineering  Technical  Services  (CETS)  will  be 
required  on  an  interim  basis  for  installation. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


'^T 
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Transmittal  No.  02-09 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 

(vi)    Sensitivity  of  Technology: 

1.  The  Standoff  Land  Attack  Missile  -  Expanded  Response  (SLAM-ER)  is  yn 
evolutionary  upgrade  to  the  combat-proven  SLAM,  is  a  day/night,  adverse  vireather,  over-the- 
horizon,  precision  strike  missile.  SLAM-ER  provides  an  effective,  long  range,  precision  strike 
(^tion  for  both  pre-planned  and  Target  of  Opportunity  attack  missions  against  land  and  ship 
targets.  Most  significant  among  these  enhancements  are:  a  highly  accurate.  Globe 
Positioning  System-aided  guidance  system;  improved  missile  aerodynamic  perfomumce 
characteristics  that  allow  both  greater  range  and  more  effective  terminal  attack  profiles;  a 
redesigned  ordnance  section  for  increased  penetrating  power  and  lethality;  and  a  more  user- 
friendly  for  Man-in-the-Loop  control  and  mission  planning.  SLAM-ER  will  be  the  first 
weapon  to  feature  Automatic  Target  Acquisition,  a  revolutionary  technological  breakthrough 
which  will  automate  and  improve  target  acquisition  in  cluttered  scenes,  and  overcome  most 
countermeasures  and  environmentally  degraded  conditions.  SLAM-ER  is  a  foUow-on  to  the 
SLAM  missile  that  is  no  k>nger  m  production.  It  is  a  variant  of  the  HARPOON  missile  that 
utilizes  the  Maverick  Imaging  Infrared  (IIR)  seeker,  GPS  for  improved  navigation,  planar 
wings,  and  a  new  warhead.  The  system  uses  the  AWW-13  daU  Ihik  system  to  support  maii  in 
the  loop  operation.  SLAM-ER  is  effective  against  a  wide  range  of  land-based  targets  and  has 
a  secondary  role  of  anti-ship.  These  missiles  are  classified  as  Confidential.  The  support  items 
are  classified  unclassified. 

2.  K  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Korea  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  bemg  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  VS.  foreign  policy  and  national  security  objectives 
outlined  ui  the  Policy  Justificatkm. 


■LUNG  CODE  S001-09-C 

[FR  Doc.  01-27942  Filed  11-6-01;  8:45  am) 

■LUNOCOOC  SOOI-OC-M 

DEPARTMENT  OF  DEFENSE 

OfflM  Of  the  Sacmtary 
[XnMwmittal  No.  02-11] 

36(bX1)  Arms  Sates  Notification 

agency:  Defense  Seoirity  Cooperation 
Agency,  Department  of  Defense. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  21,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  02-11  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  November  1,  2001. 

L.  M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

mXMG  CODE  9001-(W-P 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHmOTON,  DC  20301-2800 


24  0CT2M1 
In  rqily  refer  to: 
I-01/012097 


The  HoMraMe  J.  Dennis  Hastert 
speaker  <^  the  House  et 
R«yft3catatives 
WashiiigtomD.C.  2«515-iStl 

Dear  Mr.  Spedcor: 

Pursaaat  to  the  r^KMrtiiig  reqwireaents  of  SectiM  3^X1)  ofthe  Arms  Export 
Control  Act,  we  are  ftrwardi^  hcrewitli  Transmittal  No.  02-11,  concerning  the 
Department  of  the  Army's  propMcd  Letters)  of  Offer  and  Acceptance  (LOA)  ta  the 
Taipei  Econonnc  and  Cultural  RepresenUtive  Office  in  the  United  Stotes  for  defense 
articles  and  services  estimated  to  cost  $51  million.  Soon  after  this  letter  is  deHrered  to 
your  ofBce,  we  plan  to  notify  the  news  media. 

Sincerely, 


TOME  H.  WALIEBS,  JR. 

UEUIENANT  GENERAL,  USAF 

DDtECrCHt 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Conunittee  on  Armed  Services 
Soiate  Committee  on  Armed  Services 
House  Committee  on  Appn^niations 
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Transmittal  No.  02-11 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 


(U)        Total  Estimated  Value: 

Major  Defense  Equipment*  $40  million 

Other  $11  million 

TOTAL  $51  million      - 

(iii)        Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  Forty  JAVELIN  anti-tank  missile  systems 
(consisting  of  40  JAVELIN  command  launch  units,  360  JAVELIN  missile 
rounds,  and  four  lot  acceptance  missiles),  simulators,  support  equipment,  spare 
and  repair  parts,  publications  and  technical  data,  personnel  training  and 
equipment,  U.S.  Government  and  contractor  engineerii^  and  logistics  personnel 
services,  a  Quality  Assurance  Team,  and  other  related  elements  oi  logistics 
support. 

(iv)        MiBtarv  Department;  Army(YWG) 

(v)        Prior  Related  Cases,  if  anv;  n<me 

(vi)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)        Scnsitivitv  of  Technologv  Contained  in  the  Defense  Article  or  Defwise  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(viii)        Date  Report  Delivered  to  Congress;  26  OCT  2001 


*  as  defined  hi  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .lUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  JAVELIN  Anti- 
tank Missile  Svstems 

The  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  of  40  JAVELIN  anti-tank  missile  systems  (consisting  of  40  JAVELIN  command 
launch  units,  360  JAVELIN  missile  rounds,  and  four  lot  acceptance  missiles),  simulators, 
support  equipment,  spare  and  repair  parts,  publications  and  technical  data,  personnel 
training  and  equipment,  U.S.  Government  and  contractor  engineering  and  logistics  personnel 
services,  a  Quality  Assurance  Team,  and  other  related  elements  of  logistics  support  The 
estimated  cost  is  $51  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  proposed  sale  of  these  JAVELIN  anti-tank  missile  systems  will  enhance  the  recipient's 
medium  anti-tank  capability  for  the  infantry,  scouts,  and  combat  engineers.  This  system  will 
provide  the  recipient  a  strong  anti-landing  capability  and  will  increase  interoperability  with 
U.S.  forces.  The  recipient  will  have  no  difficulty  absorbing  these  systems  into  its  armed 
forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  JAVELIN  Jomt  Venture  (Raytheon  and  Lockheed  Martin)  of 
Orlando,  Florida.  There  are  no  offset  agreements  proposed  in  connection  with  this  potential 
sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  two  U.S.  Government  and 
one  contractor  representatives  to  the  recipient  for  one  week  to  assist  in  the  delivery  and 
deployment  of  tiie  missiles. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


f 
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Transmittal  No.  02-11 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technology: 

1.  The  JAVELIN  anti-tank  missile  system  provides  a  man-portable,  medium  anti-tank 
capability  to  infantry,  scouts,  and  combat  engineers.  JAVELIN  is  comprised  of  two  migor 
tactical  components;  a  reusable  Command  Launch  Unit  (CLU)  and  a  missile  sealed  in  a 
disposable  launch  tube  assembly.  The  CLU  incorporates  an  integrated  day/night  sight  and 
provides  target  engagement  capability  in  adverse  weather  and  countermeasure  environments. 
The  CLU  may  also  be  used  in  the  stand-alone  mode  for  battlefield  surveillance  and  target 
detection.  JAVELIN 's  key  technical  feature  is  the  use  of  fire-and-forget  technology  wUch 
allows  the  gunner  to  fire  and  immediately  take  cover.  Additional  special  features  are  the  top 
attack  and/or  direct  Are  modes  (for  targets  under  cover),  integrated  day/night  sight,  advanced 
tandem  warhead,  imaging  infrared  seeker,  target  lock-on  before  launch,  and  soft  launch  from 
enclosures  or  covered  fighting  positions.  Reverse  engineering  of  the  software  would  require  a 
substantial  effort  The  JAVELIN  weapon  system  is  Unclassified.  Specific  data  related  to 
operation,  performance,  and  system  vulnerabilities  are  classified  up  to  the  Secret  level. 

I 

2.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  technology  being  released  as  the  U.S.  Government  This  sale 
is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives  outlined 
in  the  policy  justification  portion  of  the  notification.  Further,  the  sale  strengdiens  collective 
security  and  contributes  to  the  standardization  and  interoperability  in  the  case  of  coalition 
warfare.  The  benefits  to  be  derived  from  the  sale  outweigh  the  potential  damage  that  could 
result  if  the  sensitive  technology  were  revealed  to  unauthorized  persons. 


BILUNG  COO€  SOOI-Oe-C 

|FR  Doc.  01-27943  Filed  11^6-01:  8:45  am] 

BHJJNG  CODE  5001-08-M  | 

I  

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  ttie  Advisory  Par>et  To 
Assess  the  Capabilities  for  Domestic 
Response  to  Terrorist  Attaclts 
Invoh^ing  Weapons  of  Mass 
Destruction 

action:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attaclu  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act. 

DATES:  November  12  &  13,  2001. 


ADDRESSES:  RAND,  1200  South  Hayes 
Street,  Arlington,  VA  22202-5050. 
Proposed  Schedule  and  Agenda: 
Panel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attaclis 
Involving  Weapons  of  Mass  Destruction 
will  meet  from  12  p.m.  until  5  p.m.  on 
November  12,  2001  and  from  8:30  a.m. 
until  3  p.m.  on  November  13,  2001. 
Time  will  be  allocated  for  public 
comments  by  individuals  or 
organizations. 

FOR  FURTHER  INFORMATION:  RAND 
provides  information  about  this  Panel 
on  its  web  site  at  http://www.rand.org/ 
organization/ nsrd/terrpanel;  it  can  also 
be  reached  at  (703)  413-1100  extension 
5282.  Public  comment  presentations 
will  be  limited  to  two  minutes  each  and 
must  be  provided  in  writing  prior  to  the 
meeting.  Mail  written  presentations  and 
requests  to  register  to  attend  the  open 
public  session  to:  Priscilla  Schlegel, 
RAND,  1200  South  Hayes  Street, 
Arlington.  VA  22202-5050.  Public 


seating  for  this  meeting  is  limited,  and 
is  available  on  a  first-come,  first-served 
basis. 

Dated:  October  31,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  01-27883  Filed  11-6-01;  8:45  ami 
BILUNG  CODE  S001-0«-M 


DEPARTMENT  OF  DEFENSE 
Office  of  tt>e  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  will  meet  in  closed  session  on 
November  27,  2001,  at  SAIC,  Inc.,  4001 
N.  Fairfax  Drive,  Arlington,  VA.  The 
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Task  Force  will  assess  the  possibility  of 
controlling  the  risk  and  consequences  of 
a  chemical  warfare  (CW)  attack  to 
acceptable  national  security  levels 
within  the  next  five  years. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology,  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will  assess 
current  national  security  and  military 
objectives  with  respect  to  CW  attacks; 
CW  threats  that  significantly  challenge 
these  objectives  today  and  in  the  futiire; 
the  basis  elements  (RJBcD,  materiel, 
acquisition,  personnel,  training, 
leadership)  required  to  control  risk  and 
consequences  to  acceptable  levels, 
including  counter-proliferation; 
intelligence,  warning,  disruption; 
tactical  detection  and  protection  (active 
and  passive);  consequence  management; 
attribution  and  deterrence;  and  policy. 
The  Task  Force  will  also  assess  the 
testing  and  evaluation  necessary  to 
demonstrate  and  maintain  the  required 
capability  and  any  significant 
impediments  to  accomplishing  this  goal. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n),  it  has  been  determined  that  this 
Defense  Science  Board  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  November  1,  2001. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  01-27882  Filed  11-6-01;  8:45  am) 

BILUNG  CODE  5001-<«-«i 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy 
Sciences  Advisory  Commlttoe  Renewal 

Pursuant  to  section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  Public  Law  92-463,  and  section 
102-3.65,  Title  41  Code  of  Federal 
Regulations,  and  following  consultation 
vfitii  the  Committee  Management 
Secretariat,  General  Services 
Administration  (OS A),  notice  is  hereby 
given  that  the  Fusion  Energy  Sciences 
Advisory  Committee  has  been  renewed 
for  a  two-year  period  beginning 
November  2001.  The  Committee  will 
provide  advice  to  the  E)epartment  on 
long-range  plans,  priorities,  and 
strategies  for  demonstrating  the 
scientific  and  technological  feasibility  of 
fusion  energy. 


The  renewal  of  the  Fusion  Energy 
Sciences  Advisory  Committee  has  been 
determined  to  be  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
FACA,  the  GSA  regulation  on  Federal 
Advisory  Conunittee  Management,  and 
other  directives  and  instructions  issued 
in  implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Ms.  Rachel  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  D.C.  on  November  1, 
2001. 

James  N.  Solit, 

Advisory  Committee,  Management  Officer. 
[FR  Doc.  01-27968  Filed  11-6-01;  8:45  am] 
BHJJNG  CODE  e48l>-01-r 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Femald 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Femald.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Satvutlay,  December  1,  2001  8:00 
a.m.-12:15  p.m. 

ADDRESSES:  Public  Environmental 
Information  Center.  10995  Hamilton- 
Cleves  Highway,  Harrison,  OH. 
FOR  FURTHER  INFORMATION  CONTACT. 
Doug  Samo,  Phoenix  Environmental, 
6186  Old  Franconia  Road,  Alexandria, 
VA  22310,  at  (703)  971-0030  or  (513) 
648-6478,  or  e-mail: 
djsamo@theperspectivesgroup.com. 

SUPPt^MENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  envirormiental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 
8:00  a.m. — Continental  Breakfast8:30 
a.m.— Call  to  Order8:30-8:45  a.m.— 
Introduction  of  New  Members8:45- 
9:00  a.m. — Chair's  Remarks  and  Ex 
Officio  Announcements  9:00-10:00 
a.m. — Current  Remediation  Issues, 
Efficiency  Effortsl0:00-10:15  a.m.— 
Breakl0:15-ll:00  a.m.— Tour  of 
Public  Environmental  Information 


Center,  Q  and  Asl  1:00-1 2:00  noon — 
Review  Plan  for  Public  Records 
Feasibility  Studies  12:00-12:15 
p.m. — Public  Commentsl2:15  p.m. — 
Adjoiim 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC,  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays.  Minuter  will 
also  be  available  by  writing  to  the 
FemaldCitizens'  Advisory  Board,  % 
Phoenix  Environmental  Corporation. 
MS-76.  Post  Office  Box  538704, 
Qncinnati,  OH  43253-8704.  or  by 
calling  the  Advisory  Board  at  (513)  648- 
6478. 

Issued  at  Washington.  DC  on  November  2. 
2001. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  01-27969  Filed  11-6-01;  8:45  ami 

MLUNO  cooe  Mao-01-r 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

agency:  U.  S.  Department  of  Energy 
action:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 
EFFECTIVE  DATE:  These  appointments  are 
effective  as  of  September  30,  2001. 

Acharya,  Sarbeswar  NMN 
Allison,  leffrey  M 


56290 


Federal  Register / Vol.  66,  No.  216 /Wednesday,  November  7,  2Q01/ Notices 


Federal  Register /Vol.  06,  No.  216  /  Wednesday,  November  7,  2001 /Notices 


56291 


Anderson.  Charles  E 

Anderson,  fames  L 
.    Anderson.  Margot  H 

Aoki,  Steven 

Arkin,  Richard  W 

Armstrong.  M  Brent 

Arthur  III.  William  John 

Ascanio.  Xavier 

Baca.  Frank  A 

Baca.  Mark  C 

Bailey  IR.  Lawrence  O 

Bajura,  Rita  A 

Baker.  Kenneth  E 

Ballard.  William  W 

Barker  JR.  William  L 

Barrett.  Lake  H 

Bauer.  Carl  O 

Bauer.  Linda  K 

Beckett.  Thomas  H 

Beecy.  David  ] 

Bergholz  JR.  Warren  E 

Bernard.  Peter  A 

Berube.  Raymond  P 

Bielan.  Douglas  J 

Bilson.  Helen  E 

Black.  Richard  L 

Black.  Steven  K 

Blackwood.  Edward  B 

Bladow.  Joel  K 

Boardman.  Karen  L 

Borchardt.  Charles  A 

Borgstrom.  Carol  M 

Borgstrom.  Howard  G 

Bornhoft  |R.  Budd  B 

Boston.  Harry  L 
^owman.  Gerald  C 

Boyd.  Gerald  G 

Braden  JR.  Robert  C 

Bradley  JR,  Theron  M 

Bradley.  Samuel  M 

Brechbill.  Susan  R 

Brewer.  Robert  H 

Breznay.  George  B 

Brice,  James  F 

Brocoum,  Stephan  J 

Brodman.  John  R 

Bronstein,  Eli  B 

Brown  III.  Robert  J 

Brown.  Frederick  R 

Brumley.  William  J 

Bubar.  Patrice  M 

Burns.  Allen  L 

Burrows.  Charles  W 

Butler.  Jerome  M 

Campbell.  Elizabeth  E 

Campbell.  James  Thomas 

Carabetta,  Ralph  A 

Caravelli.  John  M 

Cardinali,  Henry  A 

Carlson.  John  T 

Carlson.  Kathleen  Ann 

Gary.  Steven  V 

Cavanagh.  James  J 

Chacey.  Kenneth  A 

Chaney,  Kimberly  A  Hayes 

Christensen.  William  J 

Christopher.  Robert  K 

Chun. Sun  W 

Clark.  John  R 
-Clausen.  Max  Jon 

Coburn.  Leonard  L 

Combs.  Marshall  O 

Cook.  Beverly  Ann 

Cook.  John  S 

Corey.  Ray  J 

Costlow.  Brian  D 


Cowan.  Gwendolyn  S 
Craig  JR.  Jack  R 
Crandall.  David  H 
Crawford,  David  W 
Cross.  Claudia  A 
Crowe,  Richard  C 
Cumesty,  Edward  G 
Cureton,  Linda  Y 
Curtis,  James  H 
Cygelman.  Andre  I 
D'agostino.  Thomas 
Dalton,  Henry  F 
Darugh.  David  G 
Davies.  Nelia  A 
Davis.  James  T 
De  Lorenzo.  Ralph  H 
Decker.  James  F 
Dedik.  Patricia 
Degrasse  Jr,  Robert  W 
Dehmer,  Patricia  M 
Dehoratiis  Jr,  Guido 
Deihl,  Michael  A 
Delwiche,  Gregory  K 
Dempsey,  Robert  D 
Dennison.  William  f 
Der.  Victor  K 
Desmond  Jr,  William  J 
Dever,  Gertrude  L 
DiHglio.  Carmen  NMN 
Dirks.  Timothy  M 
Dixon.  Robert  K 
Doherty.  Donald  P 
Domagala,  Martini 
Dooley  III,  George  J 
Durnan.  Denis  D 
Dyer,  J  Russell 
gberwein,  Catherine  D 
Edmondson,  John  J 
Edwards,  Christina  J 
Egger,  Mary  H 
El  wood,  Jerry  W 
Erickson,  Leif 
Erickson.  Ralph  E 
Esvelt,  Terence  G 
Faulkner,  Douglas  L 
Fiore,  James  J 
Fitzgerald,  Cheryl  P 
Folker,  Robert  D 
Fowler,  Jennifer  Johnson 
Franklin.  Charles  Anson 
Frazier.  Marvin  E 
Frei.  Mark  W 
Fryberger,  Teresa 
Furiga,  Richard  D 
Fygi,  Eric  J 
Gale,  Barry  G 
Garcia,  Marvin  L 
Garland,  Robert  W 
Garson.  Henry  K 
Gebus.  George  R 
GeidI,  John  C 
Gibson  Jr,  William  C 
Gilbertson,  Mark  A 
Ginsberg,  Mark  B 
Glass.  Richard  E 
Glenn.  Daniel  E 
Glotfelty.  James  W 
Golan.  Paul  M^ 
Goldenberg,  Neal  NMN 
Goldenberg,  Ralph  D 
Goldsmith.  Robert  NMN 
Gollomp,  Lawrence  A 
Goodrum.  William  S 
Gottlieb,  Paul  A 
Greenwood.  Johnnie  D 
Gross.  Thomas  J 


Guidice.  Carl  W 
Gunn  Jr,  Marvin  E 
Gurule,  David  A 
Haberman,  Norton  NMN 
Hacskaylo,  Michael  S 
Haftier,  Steven  C 
Hamer  Jr,  David  L 
Hansen,  Charles  A 
Hardin,  Michael  G 
Hardwick  Jr,  Raymond  J 
Hartman.  James  K 
Harvey,  John  R 
Haspel,  Abraham  E 
Hawkins,  Francis  C 
Headley,  Larry  C 
Heenan,  Thomas  F 
Henderson,  Lynwood  H 
Hensley  Jr,  Willie  F 
Hickok,  Steven  G 
Hirahara.  James  S 
Hoffman,  Allan  R 
Holland.  Michael  D 
Hollowell,  Betty  L  N 
Hooper,  Michael  K 
Hopf,  Richard  H 
Horton,  Donald  G 
Huizenga,  David  G 
Hunemuller,  Maureen  A 
Hutzler,  Mary  Jean 
Izell.  Kathv  D 
Jaffe.  Harold 
Jenkins,  Robert  G 
Johnson.  Frederick  M 
Johnson,  Milton  D 
Johnson.  Owen  B 
Johnson.  Robert  Shane 
Johnson,  Sandra  L 
Johnston,  Marc 
Jones.  C  Rick 
Jones.  Marcus  E 
Joseph,  Antionette  Grayso 
Juarez,  Liova  D 
Juckett,  Donald  A 
Judge,  Geoffrey  J 
Kane,  Michael  C 
Kelliher,  Joseph  T 
Kennedy,  John  P 
Kight,  Gene  H 
Kilgore,  Webster  C 
Kilpatrick.  Michael  A 
Kirkman,  Larry  D 
Kirk.  Robert  S 
Klein,  Keith  A 
Klein,  Susan  Elaine 
Knipp,  Robert  M 
Knollmeyer,  Peter  M 
Knutson,  Karen  Y 
Konopnicki,  Thad  T 
Kovar,  Dennis  G 
Kripowicz,  Robert  S 
Kruger,  Paul  W 
Kuckuck.  Robert  W 
Landers,  James  C 
Lane,  Anthony  R 
Lange,  Rpbert  G 
Lawrence,  Andrew  C 
Lee,  Steven  NMN 
Lehman,  Daniel  R 
Levin  Jr,  William  B 
Lewis  Jr,  William  A 
Lewis,  Roger  A 
Lien,  Stephen  CT 
Lightner,  Ralph  G 
Longsworth,  Paul  M 
Lopatto.  Jeanne  T 
Lowe.  Owen  W 


Lundquist,  Andrew  D 
Lyle,  Jerry  L 
Maguire,  Joseph  J 
Magwood  IV,  William  D 
Mahaley,  Joseph  S 
Maher.  Mark  W 
Male,  Barbara  D 
Malosh,  George  J 
Mangeno,  James  J 
Mann,  Thomas  O 
Marcus,  Gail  H 
Marianelli,  Robert  S 
Markel  Jr.  Kenneth  E 
Marks  Jr,  David  L 
Marlay,  Robert  C 
Marmolejos,  Poll  A 
Masterson,  Mary  A 
Mazurowski,  Barbara  A 
McBroom,  John  M 
McCloud,  Floyd  R 
McCracken,  Stephen  H 
McCutcheon  II,  John  H 
McKee,  Barbara  N 
McMonigle,  Joseph  P 
McRae,  James  Bennett 
McSlarrow,  Kyle  E 
Meeks,  Timothy  J 
Mellington,  Suzanne  P 
Michelsen,  Stephen  J 
Miller,  Clarence  L 
Miller,  Deborah  C 
Millhone,  John  P 
Millman,  William  S 
Milner,  Ronald  A 
Miotia,  Dennis  M 
Monette,  Deborah  D 
Monhart,  Jane  L 
Moorer,  Richard  F 
Morgan,  Jean  M 
Morris,  Marcia  L 
Morrow,  Margaret  K 
Mosquera,  James  P 
Moumighan,  Stephen  D 
Murphie,  William  E 
Murphy,  Alice  Q 
Muxphy,  Robert  E 
Nealy,  Carson  L 
Neilsen,  Finn  K 
Nelson,  Rodney  R 
Nichols,  Clayton  R 
Nolan,  Elizabeth  A 
Norman,  Paul  E 
Nulton,  John  D 
O'Brien,  Betsy  K 
O'Fallon.  John  R 
Olinger,  Shirley  J 
Oliver,  Lawrence  R 
Oliver,  Stephen  R 
Oosterman,  Carl  H 
Ott,  Merrie  Christine 
Owendoff,  James  M 
Owen,  Michael  W 
Owens,  Karen  A 
Parks  Jr,  William  P 
Patrinos,  Aristides  A 
Pearson,  Orin  F 
Pease,  Harrison  G 
Penry,  Judith  M 
Perin,  Stephen  G 
Pettengill,  Harry  J 
Piper  II,  Lloyd  L 
Podonsky,  Glenn  S 
Poe,  Robert  W 
Powers,  James  G 
Powers,  Kenneth  W 
Price  Jr.  Robert  S 


Provencher,  Richard  B 
Prudom,  Gerald  H 
Przybyiek,  Charles  S 
t'umphrey,  David  L 
Rabben,  Robert  G 
Rapuano,  Kenneth  P 
Reed,  Craig  R 
Rhoderick,  Jay  E 
Roberts.  Michael  NMN 
Robison,  Sally  A 
Rodeheaver,  Thomas  N 
Rodekohr,  Mark  E 
Rodgers,  Stephen  J- 
Rollow,  Thomas  A 
Rooney,  John  M 
Rosen,  Simon  Peter 
Rosselli,  Robert  M 
Rudins,  George  NMN 
Rudy,  Gregory  P 
Rudzinski,  Suzanne  M 
Ryder,  Thomas  S 
Salmon,  Jeffrey  T 
Salm,  Philip  E 
Sato,  Walter  N 
Scalingi,  Paula  L 
Schepens,  Roy  J 
Schmitt,  Eugene  C 
Schmitt,  William  A 
Schnapp,  Robert  M 
Schoenbauer,  Martin  J 
Schwier,  Jean  F 
Scott,  Randal  S 
Sellers,  Elizabeth  D 
Shearer,  Elizabeth  L 
Sherman,  Helen  O    . 
Siebert  Jr,  Arlie  B 
Silbergleid,  Steven  A 
Singer,  Marvin  I 
Siskin,  Edward  J 
Sitzer.  Scott  B 
Skubel,  Stephen  C 
Smith,  Alan  C 
Smith,  Alexandra  B 
Smith,  Barry  Alan 
Smith,  Stephen  M 
Sohinki,  Stephen  M 
Solicb,  Donald  J 
SUdler,  Silas  D 
Staffin,  Robin  NMN 
Stallman,  Robert  M 
Stark,  Richard  M 
Stewart  Jr,  Jake  W 
Stewart  Jr,  Frank  M 
Stone,  Barbara  R 
Strakey  Jr,  Joseph  P 
Strauss,  Neal  J 
Sullivan,  John  R 
Sweeney  11,  James  R 
Swift.  Justin  R 
Swink,  Denise  F 
Sye,  Linda  G 
Sylvester,  William  G 
Taboas,  Anibal  L 
Tavares,  Antonio  F 
Taylor,  William ) 
Tedrow,  Richard  T 
Thomas,  Iran  L 
Todd.  John  C 
Torkos,  Thomas  M 
Trautman,  Stephen  ] 
Triay.  Ines  R 
Tryon,  Arthur  E 
Tseng,  John  C 
Tun,  James  A 
Turner,  James  M 
Underwood,  William  R 


Vagts,  Kenneth  A 
Valdez,  William  J 
Van  Fleet,  James  L 
Vanzandt,  Vickie  A 
Wagner.  M  Patrice 
Wahlquist,  Earl  J 
Waisley,  Sandra  L 
Waldron,  Robert  E 
Walsh,  Robert  J 
Wamick,  Walter  L 
Wegner,  Gerald  C 
Weis,  Michael  J 
Whatley,  Michael  D 
Whitaker  Jr,  Mark  B 
White,  James  K 
Whiteman,  Albert  E 
Wieker,  Thomas  L 
Wilcher,  Larry  D 
Wilken.  Daniel  H 
J^illiams,  Alice  C 
Williams,  Mark  H 
Willingham  Jr,  Frank  M 
Willis,  John  W 
Wilmot,  Edwin  L 
Worthington,  Patricia  R 
Wright,  Stephen  J 
Wu,  Jeremy  S 
Wunderiich,  Robert  C 
Yuan-Soo  Hoo.  Camilie  C 
Zamorski,  Michael  J 
Ziesing,  Rolf  F 

Issued  in  Washington,  DC,  November  1. 
2001. 
Christina  J.  Edwards, 

Principal  Deputy  Director.  Office  of 

Management,  Budget  and  Evaluation. 

[FR  Doc.  01-27966  Filed  11-6-01:  8:45  am) 

MLUNO  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  U.  S.  Department  of  Energy. 

ACTION:  Designation  of  Performance 
Review  Board  Chair. 

SUMMARY:  This  notice  designates  the 
Performance  Review  Board  Chair  for  the 
Department  of  Energy. 

EFFECTIVE  DATE:  The  appointment  is 
effective  as  of  September  30.  2001. 

Performance  Review  Board  Chair 

David  L.  Hamer,  Department  of  Energy 

Issued  in  Washington.  DC  November  1. 
2001. 
Christina  J.  Edwards, 

Principal  Deputy  Director,  Office  of 

\4anagement.  Budget  and  Evaluation. 

(FR  Doc.  01-27967  Filed  11-6-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Energy  Infomurtion  Administration 

Agency  Information  Collection 
Activities:  Sutxnission  for 
OMBRevlew;  Comment  Request 

agency:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Submission  for  OM6  Review; 
Comment  Request. 

SUMMARY:  The  EIA  has  submitted  the 
energy  information  collections  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (ONfB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 

DATES:  Conunents  must  be  filed  on  or 
before  December  7,  2001.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  that  period,  you  should  contact 
the  OMB  Desk  Officer  for  DOE  listed 
below  as  soon  as  possible. 
AOOflESSES:  Send  comments  to  the  OMB 
Desk  Officer  for  DOE.  Office  of 
Information  and  Regulatory  Affoirs, 
Office  of  Management  and  Budget,  726 
Jackson  Place  N.W.,  Washington,  D.C. 
20503.  The  OMB  DOE  Desk  Officer  may 
be  telephoned  at  (202)  395-3087.  (A 
copy  of  your  comments  should  sdso  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFOmiATK)N  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland, 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building.  U.S.  Department  of 
Energy.  Washington,  D.C.  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712.  FAX  at 
(202)  287-1705.  or  e-mail  at 
Grace.Sutherland@eia.doe.gov. 

SUPPt.EMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title:  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable):  (4)  the  type  of  request  (i.e, 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e..  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents:  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e..  the 


estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Form  RW-859,  "Nuclear  Fuel  Data 
Form". 

2.  Office  of  Civilian  Radioactive 
Waste. 

3.  OMB  Number  1901-0287. 

4.  Three-year  extension. 

5.  Mandatory. 

6.  Form  RW-859  collects  data  to  be 
used  by  the  Office  of  Civilian 
Radioactive  Waste  to  define,  develop, 
and  operate  its  storage  that  requires 
information  on  spent  nuclear  fuel 
inventories,  generation  rates,  and 
storage  capacities.  Respondents  are  all 
owners  of  nuclear  power  plants  and 
owners  of  spent  nuclear  fuel. 

7.  Business  or  other  for-profit. 

8. 1,237  per  year  (over  4  years)  (  52 
respondents  x  2.44  responses  per  year  x 
39  hours  per  response). 

Statutok-y  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-131(44  U.S.C.  3501  et  seq). 

Issued  in  Washington,  D.C.  October  30, 
2001. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

(FR  Doc.  01-27965  Filed  11-6-01;  8:45  am) 

MLUNG  CODE  •450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  CP01-442-^)00] 

Black  Martin  Pipeline  Co.,  MCMC  Black 
Martin  Offshore  Co.  and  WBI  Offshore 
Pipeline,  inc.;  Notice  of  Application 

November  1.  2001. 

Take  notice  that  on  September  17, 
2001,  Black  Marlin  Pipeline  Company 
(Black  Marlin),  MCNIC  Black  Marlin 
Offshore  Company  (MCNIC),  and  WBI 
Offshore  Pipeline,  Inc.  (WBI) 
(Applicants)  filed  an  application 
pursuant  to  sections  7(b)  and  (c)  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  and 
for  authorization  to  abandon  and 
transfer  ownership  in  ofkhore  natiiral 
gas  pipeline  facilities  referred  to  as  the 
Black  Marlin  pipeline  system,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conmiission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 


www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Applicants  state  that  the  Black  Marlin 
pipeline  system  is  a  certificated  natural 
gas  pipeline  that  is  owned  in  undivided 
interests  by  Black  Marlin,  MCNIC,  and 
WBI.  Applicants  further  state  that 
Williams  Field  Service  Group  recently 
purchased  100  percent  of  the  capital 
stock  of  Black  Marlin,  MCNIC,  and  WBI. 
Applicants  indicate  that  they  are 
requesting  the  authorizations  in  order  to 
merge  the  entire  ownership  and 
certificate  authority  for  the  Black  Marlin 
pipeline  system  into  a  single  corporate 
entity,  which  will  be  Black  Marlin. 
Applicants  state  that  the  requested 
authorization  will  have  no  affect  on  the 
rates,  services,  or  operation  of  the  Black 
Marlin  pipeline  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  23,  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rides.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
website  under  "e-Filing"  link.  Copies  of 
the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room  of  the  Commission's  offices. 

David  P.  Boergers, 

Secretory. 

(FR  Doc.  01-27893  Filed  11-6-01;  8:45  am] 

MJJNO  CODE  srir-oi-r 
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DEPAftTMENT  OF  ENERGY 


[Deetat  No.  CFt2-14-4ND 


CorperaHon;  Nalioe  of  AppHcaHon 

November  1,2001. 

Take  notice  that  cm  October  25,  2001, 
Columbia  Gas  Transmissicn  Corporation 
(Columbia).  1700  MacCoride  Avenue. 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP02-14-000 
pursuant  to  sectioti  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  pennissioB  and 
approval  to  abandon  by  sale  to  Somerset 
Gas  TruismissioB  C(»q>any,  L.L.C. 
(Somerset)  natural  gas  focilities  located 
in  Indiana  and  Clewfield  Counties, 
Pennsylvania,  and  the  swvice  provided 
throu^  such  facilities.  In  addition, 
Columbia  requests  that  the  Cosamissicm 
find  the  abandoned  facilities  to  be 
gathering  and  therefore  exnnpt  from  the 
CcHnmission's  jurisdiction,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Colimibia  states  that  as  a  residt  of 
Order  Nos.  436  and  636,  it  has 
experienced  a  shift  from  primarily  a 
merchant  function  to  that  of  transporter. 
As  a  result,  Columbia  states  that  it  is 
taking  steps  to  redefine  its  pipeline 
system.  Columbia  further  states  that  the 
facilities  to  be  sold  to  Somerset  are  not 
an  integral  part  of  its  transmission 
system  and  that  the  long-term  needs  of 
its  customers  are  best  served  through  a 
divestiture  of  the  non-core  facilities. 

Columbia  states  that  on  June  10,  2001, 
Colimibia  and  Somerset  signed  a  letter 
of  intent  and  acceptance  of  proposal  to 
purchase.  Coliunbia  further  states  that 
such  letter  provides  for,  i.  e.,  the  sale  of 
two  systems  to  Somerset;  the  Cookport 
system  which  consists  of  6.44  miles  of 
4-,  6-,  and  8-nch  pipelines  with  a  MAOP 
and  a  MOP  of  720  psig  and  the  Cookpc»t 
compressor  station  which  consists  of  1- 
360  hp  compressor  unit  and  2-540  hp 
compressor  imits  and  appurtenances, 
and  the  Harmony  system  which  consists 
of  3.76  miles  of  6-inch  pipeline  with  a 
MAOP  and  MOP  of  720  psig.  It  is  stated 
that  the  price  of  the  facilities  to  be  sold 
to  Somerset  is  $825,630. 

Columbia  states  that  it  does  not 
propose  the  abandtmment  of  service  to 
customers  other  than  those  currenUy 
served  directly  from  the  fecilities.  Abo, 
Columbia  states  that  Somerset  has 


agreed  to  assimie  Columbia's  service 
obligations  to  those  customers. 
Columbia  further  states  that  although 
the  Commission  requires  pipeline 
companies  to  make  a  tariff  filing, 
pursuant  to  NGA  section  4,  within  30 
days  prior  to  the  effective  date  of  the 
transfer  of  gathering  facilities  to  anothw 
party,  Coliunbia  requests  waivra  of  this 
reqiiirement  Instead,  in  the  interest  of 
efficiency  and  expediency,  Columbia 
requests  that  the  Commission  accept  the 
infwmation  provided  within  the 
applicaticHi  and  in  Exhibit  Z-2  (List  of 
Contracts  to  be  Terminated)  as  its  notice 
to  twminate  service  pursuant  to  secti(» 
4  of  the  NGA. 

Any  questions  regarding  the 
^>plication  should  be  directed  to 
Fredric  J.  George,  S^or  Attorney, 
ColumUa  Gas  Transmission 
Corporation,  P.O.  Box  127,  Charlestcm, 
Vest  Virginia  22030-0146  at  (304)  357- 
2359. 

Thwe  are  two  ways  to  become 
involved  in  the  CcHnmission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  23,  2001, 
file  with  the  Federal  Enorgy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the  . 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  direcUy  involved  in 
the  protest.  However,  the  non-party 
commenters  will  not  receive  copies  of 


all  documents  filed  by  other  parties  o^ 
issued  by  the  Commission  (except  for 
the  mailing  of  environmental 
documents  issued  by  the  Commission) 
and  will  not  have  the  righLto  seek  court 
review  of  the  Commission'  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-FiUng"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Comanssion  v^U  issue  another  notice 
describing  that  process.  At  the  end  of 
the  CoBunission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  c^^cate  will  be  issued. 

David  P.  Baeifen, 

Secretary. 

[FR  Doc.  01-27894  Filed  11-6-01;  8:45  amj 

■LUNG  COBE  fn7-01-# 


DEPARTMENT  OF  ENEIKaY 

Federal  Energy  Regulatory 
Commission 

[Dodwl  No.  EC02-11-eO^ 

Orion  Power  Holdings,  Inc.,  Astoria 
Generating  Company,  L.P.,  Cart  Street 
Generating  Station,  LP.,  Erie 
Boulevard  Itydropower,  LP.,  Orlen 
Power  MMWest,  LP.,  Twelvepole 
Creek,  LLC,  Uberly  Electric  Power, 
LLC,  Reliant  Reeources,  Inc.,  and 
nsNant  Energy  Power  Generation 
Merger  Sub,  Inc.;  Orion  Power 
Holdings,  kic.,  et  al;Tiotice  of  FWng 

October  30,  2001. 

Take  notice  that  on  October  22,  2001. 
Orion  Power  Holdings,  Inc.  (Orion 
Power  Holdings),  Astoria  Generating 
Company,  L.P.  (Astoria),  Carr  Street 
Generating  Station.  LP.  (Carr  Street). 
Erie  Boulevard  Hydropower,  L.P.  (Erie 
Boulevard),  Orion  Power  MidWest,  L.P. 
(Orion  Power  MidWest),  Twelvepole 
Creek,  LLC  (Twelvepole  Creek).  Liberty 
Electric  Power,  LLC  (Liberty  Electric). 
Reliant  Resources,  Inc.  (Reliant 
Resources),  and  Reliant  Energy  Power    , 
Generation  Merger  Sub,  Inc.  (Merger 
Sub)  (collectively.  Applicants)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  the  disposition  of  the  jurisdictional 
facilities  of  Astoria,  Carr  Street,  Erie 
Boulevard,  Orion  Power  MidWest, 
Twelvepole  Creek,  and  Liberty  Electric, 
subsidiaries  of  Orion  Power  Holdings, 
that  will  ocoir  as  a  result  of  the  merger 
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of  Merger  Sub.  a  wholly-owned 
subsidiary  of  Reliant  Resources,  into 
Orioti  Power  Holdings  (the  Transaction). 
After  the  Transaction,  each  share  of 
stock  in  the  Merger  Sub  will  convert 
into  stock  of  Orion  Power  Holdings,  and 
each  share  of  Orion  Power  Holdings' 
current  outstanding  common  stock  will 
be  converted  into  the  right  to  receive 
cash.  Orion  Power  Holdings  will  be  the 
surviving  entity,  and  will  become  a 
wholly-owned  subsidiary  of  Reliant  . 
Resources.  Thus,  the  Transaction  will 
result  in  Reliant  Resources'  indirect 
acquisition  of  Orion  Powor  Holdings,  its 
subsidiaries,  and  its  subsidiaries' 
jurisdictional  facilities. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  December 
21,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-FUing"  link. 

David  P.  Boetfen, 

Secretary. 

(FR  Doc.  01-27896  Filed  11-d-Ol;  8:45  am] 

BUMQ  COM  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-1 0-000] 

Reliant  Energy  Aurora,  LP,  Reliant 
Energy  Coolwater,  LLC,  Reliant  Energy 
Desert  Basin,  LLC,  Reliant  Energy 
EINvood,  LLC,  Reliant  Energy 
Etlwanda,  LLC,  Reliant  Energy  Indian 
River,  LLC,  Reliant  Energy  Mandalay, 
LLC,  Reliant  Energy  Maiyland 
Holdings,  LLC,  Reliant  Energy  Mid- 
Atlantic  Power  Holdings,  LLC,  Reliant 
Energy  New  Jersey  Holdings,  LLC, 
Reliant  Energy  Ormond  Beach,  LLC, 
Reliant  Energy  Osceola,  LLC,  Reliant 
Energy  Services,  Inc.,  Reliant  Energy 
Shelby  County,  LP,  El  Dorado  Energy, 
LLC,  Reliant  Energy  Aurora,  LP.,  et  al.; 
Notice  of  FMng 

October  30,  2001. 

Take  notice  that  on  October  22,  2001, 
Reliant  Energy  Aurora,  LP,  Reliant 
Energy  Coolwater,  LLC,  Reliant  Energy 
Desert  Basin,  LLC,  Reliant  Energy 
EUwood,  LLC,  Reliant  Energy  Etiwanda, 
LLC,  Reliant  Energy  Indian  River,  LLC, 
Reliant  Energy  Mandalay,  LLC,  Reliant 
Energy  Maryland  Holdings,  LLC,  Reliant 
Energy  Mid-Atlantic  Power  Holdings, 
LLC,  Reliant  Energy  New  Jersey 
Holdings,  LLC,  Reliant  Energy  Ormond 
Beach,  LLC,  Reliant  Energy  Osceola, 
LLC,  Reliant  Energy  Services,  Inc., 
Reliant  Energy  Shelby  County  and  El 
Dorado  Energy,  LLC  (collectively,  the 
Applicants),  submitted  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act,  seeking  authorization  for  a 
proposed  corporate  reorganization  that 
would  result  in  the  transfer  of  indirect 
control  of  Applicants  and  their 
jurisdictional  facilities. 

The  Applicants  state  that,  as  a  result 
of  a  proposed  corporate  restructuring  of 
certain  of  Applicants'  parent  companies, 
there  will  be  a  transfer  of  indirect 
control  of  Applicants'  jurisdictional 
fecilities.  The  Applicants  further  state 
that  the  proposed  transaction  will  have 
no  effect  on  competition,  rates  or 
regulation  and  is  in  the  public  interest. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
12,  2001.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-27895  Filed  11-6-01;  8:45  am) 

HLLMG  CODE  «n7-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiNnlssion 

[Doctot  No.  ER01-833-000,  et  •/.] 

Pacific  Gas  and  Electric  Company,  et 
aL;  Electric  Rate  and  Corporals 
Regulation  FHings 

November  1,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Coinpany 

[Docket  No.  EROl-833-000] 

Take  notice  that  on  October  29,  2001, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Further  Request  for 
Deferral  of  Consideration  of  the 
imexecuted  Wholesale  Distribution 
Tariff  fWDT)  Service  Agreement  and 
Interconnection  Agreement  between 
Pacific  Gas  and  Electric  Company  and 
Modesto  Irrigation  District  (MID)  filed 
in  FERC  Docket  No.  EROl-833-000  on 
December  29,  2000.  PG&E  and  Modesto 
are  finalizing  the  WDT  Service 
Agreement  and  a  letter  agreement  for 
review  and  signature,  and  PG&E 
therefore  is  notifying  the  Commission 
that  executed  agreements  will  not  be 
filed  by  October  29,  2001,  the  requested 
deferral  date.  PG&E  requests  that  the 
Commission  defer  consideration  of  the 
proceedings  filed  in  EROl-833-000  to 
November  30,  2001,  31  days  beyond  the 
last  request  for  Deferral  in  order  that  the 
parties  may  finalize  and  execute  the 
Agreements. 

Copies  of  this  filing  have  been  served 
upon  MID,  the  California  Independent 
System  Operator  Corporation,  and  the 
California  Public  Utilities  Commission. 
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Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cinergy  Services,  Inc.;  The 
Cincinnati  Gas  &  Electric  Company;  PSI 
Energy,  Inc.;  and  Cinergy  Power 
Investments,  Inc. 

[Docket  No.  ER02-1 77-000] 

Take  notice  that  on  October  29,  2001, 
Cinergy  Services,  Inc.,  The  Cincinnati 
Gas  &  Electric  Company,  PSI  Energy, 
Inc.  and  Cinergy  Power  Investments, 
Inc.,  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Application  For 
Various  Approvals  Under  Section  205  of 
the  FPA.  Copies  of  this  filing  have  been 
served  on  the  Public  Utilities 
Commission  of  Ohio,  the  Kentucky 
Public  Service  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  ER02-1 78-000] 

Take  notice  that  on  October  29,  2001, 
The  Cincinnati  Gas  &  Electric  Company 
(CG&E)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation, 
pursuant  to  18  CFR  35.15  (2001),  in 
order  to  reflect  the  termination  of  the 
Electric  Service  Agreement,  dated 
October  3. 1991,  between  CG&E  and  The 
Union  Light,  Heat  and^ower  Company 
(ULH&P).  filed  under  the  CG&E  FPC 
Electric  Tariff,  Rate  WS-P.  Copies  of 
this  filing  have  been  served  on  the  only 
affected  purchaser,  ULH&P. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Cincinnati  Gas  &  Electric 
Company 

[Docket  No.  ER02-1 79-000] 

Take  notice  that  on  October  29,  2001, 
The  Cincinnati  Gas  &  Electric  Company 
(CG&E)  tendered  for  filing  with  the 
Federal  Energy  Regiilatory  Commission 
(Commission)  a  Power  Sedes  Agreement 
between  CG&E  and  The  Union  Light, 
Heat  and  Power  Company  (ULH&P). 
Copies  of  this  filing  have  been  served  on 
ULH&P. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Soudiwest  Power  Pool,  Inc. 

[Docket  No.  ER02-1 80-000) 

Take  notice  that  on  October  29,  2001, 
Southwest  Power  Pool.  Inc.  (SPP) 
submitted  for  filing  with  the  Federal 


Energy  Regulatory  Commission 
(Commission)  two  executed  service 
agreements  for  Firm  Point-to-Point 
Transmission  Service  with  Sempra 
Energy  Trading  Corporation  and  with 
Tex-La  Electric  Cooj>erative 
(collectively.  Transmission  Customers). 
SPP  requests  an  effective  date  of  January 
1,  2002  for  these  service  agreements. 

Copies  of  this  filing  have  been  served 
on  the  Transmission  Customers. 

Comment  date:  November  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Avista  Corporation 

[Docket  No.  ER02-182-0001 

Take  notice  that  Avista  Corporation, 
on  October  29,  2001,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  35.12  of  the  Commissions,  18 
CFR  part  35.12,  an  executed  Mutual 
Netting  Agreement  with  IDACORP 
Energy  L.  P.  effective  10/01/2001  under 
Rate  Schedule  FERC  No.  289. 

Notice  of  the  filing  has  been  served  to 
the  IDACORP  Energy  L.P.  ia  Boise, 
Idaho  and  their  credit  manager. 

Comment  date:  November  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  New  England  Power  Pool 

[Docket  No.  ER02-1 83-000] 

Take  notice  that  on  October  29,  2001, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  submitted  the 
Eightieth  Agreement  Amending  New 
Ei^and  Power  Pool  Agreement 
(Eightieth  Agreement),  which  proposes 
changes  to  the  Restated  NEPOOL 
Agreement  and  the  New  England  Power 
Pool  Billing  Policy  in  connection  with 
a  generation  information  system 
certificate  and  database  system  to  be 
implemented  for  the  NEPOOL  Control 
Area. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER02-184-0001. 

Take  notice  that  Delmarva  Power  & 
Light  Company,  on  October  29.  2001. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  First  Revised  Rate 
Schedule  FERC  No.  99  (Revised  Rate 
Schedule)  between  Delmarva  and  the 
City  of  Seaford,  Delaware.  Delmarva 


requests  that  the  Commission  waive  its 
notice  of  filing  requirements  to  allow 
the  Revised  Rate  Schedule  to  become 
effective  retroactively  as  of  January  1, 
2000  because  the  revisions  provide  for 
a  reduction  in  rates. 

Copies  of  the  filing  were  served  upon 
the  City  of  Seaford,  Delaware  and  the 
Delaware  Public  Service  Commission. 

Comment  date:  November  19,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

[Docket  No.  ER02-1 85-000] 

Take  notice  that  on  October  29,  2001. 
the  New  England  Power  Fool  (NEPOOL) 
Participants  Commitiee  submitted  a 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
requesting  the  approval  of  proposed 
changes  to  section  5.3.2(d)  of  Market 
Rule  &  Procedure  5  that  amend  the 
formula  used  to  calculate  whether  a 
Generator  is  operating  at  its  Desired 
Dispatch  Point. 

"The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 

Comment  date:  November  19,  2001.  in 
accordance'with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Xcel  Energy  Services  Inc. 

(Docket  No.  ER02-1 86-000] 

Take  notice  that  on  October  29.  2001, 
Xcel  Energy  Services  Inc.  (XES),  on 
behalf  of  Southwestern  Public  Service 
(SPS),  submitted  for  fiJing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Interconnection 
Agreement  between  SPS  and  Sunflower 
Electric  Power  Corporation. 

SPS  requests  that  the  Commission 
accept  the  agreement  effective  October 
1 ,  2001 ,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Progress  Energy  on  Behalf  of 
Florida  Power  Corporation 

[Docket  No.  ER02-1 87-000] 

Take  notice  that  on  0btober  29.  2001, 
Florida  Power  Corporation  (FPC)  filed 
an  Amendment  to  the  Service 
Agreement  with  The  City  of  Homestfead    ; 
under  FPC's  Cost-Based  Rates  Tariff 
(CR-1).  FERC  Electric  Tariff  No.  9.  A 
copy  of  this  filing  was  served  upon  the 
Florida  Public  Service  Commission  and 
the  North  Carolina  Utilities 
Commission. 
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FPC  is  requesting  an  effective  date  of 
October  2.  2001  for  this  Amendment. 

Comment  date:  November  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Geysers  Power  Company,  LLC 

[Docket  No.  ER02-188-0001 

Take  notice  that  on  October  30,  2001. 
Geysers  Power  Company,  LLC,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  information  package  in  compliance 
with  Schedule  F  of  each  of  the  Must- 
Run  Service  Agreements,  dated  June  1, 
1999,  with  the  California  Independent 
System  Operator  Corporation,  for 
Geysers  Main  and  Geysers  Units  1 3  and 
16. 

Comment  date:  November  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.    | 

13.  Fresno  Cogeneration  Partners,  L.P. 

IDocitet  No.  ER02-189-O00I 

Take  notice  that  on  October  30,  2001, 
Fresno  Cogeneration  Partners,  L.P. 
(Applicant),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  under  its  market-based 
rate  tariff  a  long-term  service  agreement 
with  the  California  Department  of  Water 
Resources.  | 

Comment  date:  November  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Transmission  Company 
LLC  I 

IDocket  No.  ER02-19O-0OO1    ' 

Take  notice  that  on  October  30,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  unexecuted  Network 
Operating  Agreement  and  an 
unexecuted  Revised  Network 
Integration  Service  Agreement  for 
Dciir^'Iand  Power  Cooperative.  ATCLLC 
requests  an  effective  date  of  October  1 , 
2001. 

Comment  date:  November  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southwest  Power  PooL  Inc. 

IDocket  No.  ER02-191-000| 

Take  nqjice  that  on  October  30.  2001. 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  one  executed 
service  agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Reliant 
Energy  Services,  Inc.,  and  four  executed 
service  agreements  for  Firm  Point-to- 
Point  Transmission  Service  with 
Tenaska  Power  Services  Company 
(collectively.  Transmission  Customers). 


SPP  requests  an  effective  date  of 
October  1 ,  2001  for  these  service 
agreements. 

Copies  of  these  filings  were  served  on 
the  Transmission  Customers. 

Comment  date:  November  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  Iowa  Windpower  LLC 

IDocket  No.  ER02-ig2-000] 

Take  notice  that  on  October  30,  2001, 
Northern  Iowa  Windpower  LLC 
(Northern  Iowa),  1001  McKinney,  Suite 
1740  Houston,  Texas  77002,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the  Top  of 
Iowa  Wind  Project  Renewable  Energy 
Power  Purchase  Agreement  by  and 
between  Northern  Iowa  and  Wisconsin 
Power'and  Light  Company  (Wisconsin 
P&L),  as  assignee,  dated  as  of  February 
23,  2001,  as  amended  by  the  First 
Amendment  to  the  Top  of  Iowa  Wind 
Project  Renewable  Energy  Power 
Purchase  Agreement,  dated  as  of  July 

17,  2001  (PPA).  The  filing  is  made 
pursuant  to  Northern  Iowa's  authority  to 
sell  power  at  market-based  rates  under 
its  Market-Based  Rate  Tariff,  Rate 
Schedule  No.  1,  Original  Volume  No.  1, 
approved  by  the  Conmiission  on  May  3, 
2001  in  Docket  No.  EROl-1570-000. 

Comment  date:  November  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Maine  Power  Company 

IDocket  No.  ER02-1 93-000) 

Take  notice  that  on  October  26,  2001, 
Central  Maine  Power  Company  (CMP) 
filed  tariff  sheets  for  its  open  access 
transmission  tariff  revised  to  comply 
with  the  order  of  the  Federal  Energy 
Regulatory  Commission,  issued  on 
September  26,  2001,  in  Docket  No. 
ECOl-97-000. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  York  Independent  System 
Operator,  Inc. 

IDocket  No.  ER02-194-0001 

Take  notice  that  on  October  26,  2001, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted 
proposed  tariff  amendments  to 
implement  Interregional  Transmission 
Pilot  Program  for  generation  redispatch 
in  emergency  conditions  between  the 
NYISO  and  the  PJM  Interconnection, 
L.L.C.. 

Comment  date:  November  16,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER02-195-0001 

Take  notice  that  on  October  29,  2001, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Conunission), 
revisions  to  its  Market  Administration 
and  Control  Area  Services  Tariff 
(Services  Tariff)  to  revise  the  tariffs 
definition  of  "Load  Shedding." 

The  NYISO  has  requested  an  effective 
date  of  December  28,  2001  for  the  filing. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  Open  Access  Transmission 
Tariff  and  Services  Tariff. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Ameren  Services  Company 

IDocket  No.  ER02-1 96-000] 

Take  notice  that  on  October  30,  2001, 
Ameren  Services  Company  (Ameren 
Services),  as  agent  for  Central  Illinois 
Public  Service  Company  (d/b/a 
AmerenCIPS)  and  Union  Electric 
Company  (d/b/a  AmerenUE),  submitted 
an  on  an  unexecuted  basis  an  amended 
service  agreement  for  Network 
Integrated  Transmission  Service  and  an 
amended  Network  Operating  with  the 
Illinois  Municipal  Energy  Agency 
(IMEA),  the  transmission  customer 
under  the  amended  agreements. 

Ameren  Services  requests  an  effective 
date  of  October  1 ,  2001  for  these 
amended  agreements.  Ameren  Services 
is  filing  these  agreements  on  an 
unexecuted  basis  because  it  and  IMEA 
have  not  yet  executed  the  agreements, 
but  seek  to  allow  the  service  to 
conunence  on  a  timely  basis  as  set  forth 
in  the  agreements. 

Copies  of  this  filing  were  served  upon 
IMEA  and  the  Illinois  Commerce 
Commission. 

Comment  date:  November  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Tampa  Electric  Company 

[Docket  Nos.  EROl-1895-003  and  EROl- 
2485-002] 

Take  notice  that  on  October  29,  2001, 
Tampa  Electric  Company  (Tampa 
Electric)  amended  its  September  27, 
2001  compliance  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  these  dockets  by 
submitting  Original  Sheet  Nos.  6  and  7 
for  inclusion  in  Tampa  Electric's  Rate 
Schedule  FERC  No.  79.  Tampa  Electric 
states  that  the  sheets  contain  a  list  of  the 
existing  Tampa  Electric  interchange  rate 
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schedules  formerljrsupplemented  by 
the  Addendum  Concerning  Sulfur 
Dioxide  Emissions  Allowances  that  now 
comprises  the  independent  Rate 
Schedule  FERC  No.  79. 

A  copy  of  the  compliance  filing  has 
been  served  on  each  person  designated 
on  the  official  service  lists  in  these 
dockets,  each  party  to  an  affected 
interchange  contract,  and  the  Florida 
Public  Service  Commission. 

Comment  date:  November  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E,  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-27946  Filed  11-6-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory   ' 
Commisalon 

[Proiact  No.  3494-058  Pennsylvania] 

Allegheny  No.  6  Hydro  Partners;  Notice 
of  Availability  of  Draft  Environmental 
Asseaament  and  Soliciting  Commenta, 
Proteata,  and  Motfona  to  intervene 

November  1,  2001. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 


regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  an  application  to 
install  12-inch-high  flashboards  at  the 
Allegheny  Lock  and  Dam  No.  6 
Hydroelectric  Project  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA).  The  hydroelectric  project  is 
located  at  a  U.S.  Army  Corps  of 
Engineers  dam  (Lock  and  Dam  No.  6)  on 
the  Allegheny  River,  near  the  town  of 
Ford  City,  in  Armstrong  County, 
Peimsylvania.  No  other  federal  or  tribal 
lands  are  occupied  by  the  hydroelectric 
project. 

The  Commission  has  begim  a 
proceeding  to  determine  if  reserved 
authority  in  article  17  of  the  license 
should  be  used  to  require  1  "^-inch-high 
flashboards  at  Lock  and  Dam  No.  6. 
Flashboards  can  be  used  to  increase 
water  levels  in  Pool  No.  6  to  more 
closely  resemble  pre-hydroelectric 
conditions.  The  proceeding  is  in 
response  to  concerns  raised  by  the 
Pennsylvania  Fish  and  Boat 
Conunission  and  private  citizens  about 
the  impacts  of  project-induced  lower 
water  levels  on  recreational  boating  in 
Pool  No.  6.  The  DEA  contains 
Commission  staffs  preliminary  analysis 
of  the  potential  environmental  impacts 
of  installing  12-inch-high  flashboards 
and  concludes  that  flashboards  should 
not  be  installed  at  Lock  and  Dam  No.  6 
because  of  adverse  impacts  to  wetlands. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  (P-3494)  and  follow 
the  instructions  (call  202-208-2222  for 
assistance). 

Any  comments,  protests,  and  motions 
to  intervene  should  be  filed  within  60 
days  froin  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  P-3494-058  to 
all  comments,  protests,  and  motions  to 
intervene. 

Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

The  Commission's  rules  of  practice 
and  procedure  require  all  intervenors 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 


may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Individuals  desiring  to  be  included  on 
the  Commission's  mailing  list  should  ^o 
indicate  by  writing  to  the  Secretary  of 
the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
rules  of  practice  and  procedure,  18  CFR 
385.210,  385.211,  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  th«  specified 
comment  date  for  the  particular 
application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  'COMMENTS," 
"PROTEST, "  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  licensee's  representatives. 
For  further  information  contact  the 
licensee's  representative:  Robert  Hanna. 
Sithe  Energies,  Inc.,  1400  Fourth 
Avenue,  Ford  City,  PA  16226  at  (724) 
763-2026  or  the  Commission's  contact 
person:  Steve  Hocking  at  (202)  219- 
2656. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  01-27897  Filed  11-6-01;  §.45  am] 

MLUNG  COOC  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP^^OSOSA;  FRL-680&-2] 

Peaticide  Product;  Registration 
Approval 

agency:  Environmental  Protection 
Agency  EPA. 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  an  application  to 
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register  the  pesticide  product  Bedoukian 
Z-11-Hexadecenyl  Acetate  Technical 
Pheromone  containing  an  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Bryceland,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  703-305- 
6928;  and  e-mail  address 
bryceland.andrew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  GeneraJ  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of 
Potentially 
Affected  En- 
tities 

Industry 

111 
112 
311 
32532 

Crop  pro- 
duction 

Animal  pro- 
duction 

Food  manu- 
facturing 

Pesticide 
manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System  NAICS 
codes  have  been  provided  to  assist  you 
and  others  in  determining  whether  or 
not  this  action  might  apply  to  certain 
entities.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  a  fact  sheet  which  provides 
more  detail  on  this  registration,  go  to  the 
Home  Page  for  the  Office  of  Pesticide 
Programs  at  http://www.epa.gov/ 
pesticides/,  and  select  "fact  sheet." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30503A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
conmient  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  PIRIB,  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  703-305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  also  available  for  public 
inspection.  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
Information  Office  A-101, 1200 
Pennsylvania  Ave.,  NW.,  Washington, 
IX;  20460.  The  request  should  identify 
the  product  name  and  registration 
number  and  specify  the  data  or 
information  desired. 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Technical  Information  Service 
NTIS,  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

n.  Did  EPA  Approve  the  Application? 

The  Agency  approved  the  application 
after  considering  all  required  data  on 
risks  associated  with  the  proposed  use 


of  Z-11-hexadecenyl  acetate,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  Z-11- 
hexadecenyl  acetate  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

m.  Approved  Application 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  December  13,  2000 
(65  FR  77874)  (FRL-6749-2),  which 
announced  that  Bedoukian  Research, 
Inc.,  21  Finance  Drive,  Danbury,  CT 
06810-4192,  had  submitted  an 
application  to  register  the  pesticide 
product,  Bedoukian  Z-11-Hexadecenyl 
Acetate  Technical  Pheromone,  a 
lepidopteran  pheromone  fungicide, 
containing  the  active  ingredient  Z-11- 
hexadecenyl  acetate.  This  product  was 
not  previously  registered. 

The  application  (EPA  Registration 
Number  52991-15)  was  approved  on 
August  31,  2001,  for  use  in  the 
incorporation  into  end-use  products 
intended  for  agricultural  application. 
This  product  is  n6t  for  direct  treatment 
of  pests. 

List  ofSubiects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  October  24.  2001. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-27596  Filed  11-6-01;  8:45  am) 

BILLING  COOC  6580-40-3 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-917A;  FRL-6808-5] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Estabiish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 
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DATES:  Comments,  identified  by  docket 
control  nimiber  PF-917A,  must  be 
received  on  or  before  December  7,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically^or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-917A  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-6100;  e-mail  address: 
miller.joanne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  polen- 
tialty  affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  fypes  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  tiiis 


document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
91 7A.  The  official  record  consists  of  the 
docimients  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  '  treated  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  nlay  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-917A  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  E)C  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 


to:  "opp-docket@epa.gov."  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  Allcomments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-917A.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  npt  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  As  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 
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n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Enviroimiental  protection. 
Agricultural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  27,  2001. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  simimary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Aventis  CropScience 

PP  OF  6080 

EPA  published  an  initial  filing  of  the 
pesticide  petition  (PP  OF  6080)  in  the 
Federal  Register  of  February  17.  2000 
(65  FR  8143)  (FRL-6490-2).  This  notice 
announces  the  filing  of  the  revised 
pesticide  petition  proposing  the 
establishment  of  regulations  for  residues 
of  deltamethrin,  a  pesticide  chemical,  in 
or  on  various  food  commodities.  The 
revised  petition  is  for  changes  made  for 
the  proposed  tolerances  for 
deltamethrin  in/on  almond  hull,  three 
crop  subgroups  and  rapeseed  and  to 
include  the  proposed  import  tolerances 
for  two  tropical  fruits  as  petitioned 
through  the  Minor  Crop  Pest 
Management  program  (IR-4). 

EPA  has  received  a  pesticide  petition 
(PP  OF  6080)  from  Aventis  CropScience, 
P.O.  Box  12014,  2  T.W.  Alexander 


Drive.  Research  Triangle  Park,  N.C. 
27709  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA.  21  U.S.C.  346a(d). 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
deltamethrin  in  or  on  the  raw 
agricultural  commodities  bulb 
vegetables,  cucurbit  vegetables,  fruiting 
vegetables,  head  and  brassica  vegetables 
and  mustard  greens,  leafy  vegetables, 
root  vegetables  (except  sugarbeet), 
tuberous  and  conn  vegetables, 
carambola  and  litchi  fruits  (import 
only),  pome  fruits,  stone  fruits,  tree 
nuts,  ruminant  and  poultry 
commodities,  milk,  milkfat.  eggs,  canola 
and  rapeseed.  field  com.  sorghum, 
soybeans,  sunflowers  and  wheat  grain 
and  grain  dust  (post  harvest).  Based  on 
the  fact  that  tralomethrin.  another 
s)mthetic  pjrrethroid  insecticide,  is 
rapidly  metabolized  in  plants  and 
animals  to  deltamethrin,  and  the 
toxicological  profile  of  the  two 
compounds  is  similar,  it  is  appropriate 
to  consider  a  combined  exposure 
assessment  for  tralomethrin  and 
deltamethrin.  The  proposed  tolerances 
range  from  0.02  to  7.0  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Deltamethrin 
metabolism  studies  in  tomatoes,  com. 
apples,  and  cotton  demonstrate  the 
same  metabolic  pathway.  Furthermore, 
plant  metabolism  studies  have  been 
conducted  following  application  of 
tralomethrin  in  cotton,  com,  cabbage, 
and  tomatoes.  These  studies  have 
demonstrated  that  the  metabolism  of 
tralomethrin  involves  debromination  to 
deltamethrin  and  its  isomers.  Thus,  a 
similar  metabolic  pathway  has  been 
shown  to  occur  in  a  variety  of  crops 
following  either  direct  application  of 
deltamethrin  (cotton,  com,  apples,  and 
tomatoes)  or  in-plant  formation  of 
deltamethrin  via  debromination  of 
applied  tralomethrin  (tomatoes,  cotton, 
com,  and  cabbage).  As  a  result  of  this 
substantial  information  base,  it  is 
concluded  that  the  residues  of 
toxicological  concern  in/on  growing 
crops  following  application  of 
tralomethrin  or  deltamethrin  are 
tralomethrin,  cis-deltamethrin,  and  its 
isomers,  trans-deltamethhn  and  alpha- 
/?-deltamethrin. 


2.  Analytical  method.  Analytical 
methods  for  determining  residues  of 
tralomethrin  and  deltamethrin  in 
various  commodities  for  which 
registrations  have  been  approved,  or  are 
being  sought,  have  been  submitted  to 
the  Agency.  These  methods,  are  based 
on  gas  chromatography  (GLC)  equipped 
with  an  electron  capture  detector  (ECD) 
and  a  DB-1  (or  equivalent)  capillary 
cohmui,  and  are  used  for  the 
determination  of  tralomethrin,  cis- 
deltamethrin,  tixins-deltamethrin,  and 
alpha-A-deltamethrin  in  various  raw 
agricultural,  animal-derived,  and 
processed  commodities.  These  methods 
were  independently  validated  and  are 
appropriate  for  the  determination  of 
residues  of  tralomethrin  and 
deltamethrin  in  various  food  and  feed 
commodities  after  application  of  these 
ingredients  to  target  growing  crops,  and 
after  use  in  food/feed  handling 
establishments. 

3.  Magnitude  of  residues.  Residues  of 
tralomethrin,  deltamethrin,  and  its 
metabolites  are  not  expected  to  exceed 
the  established  and/ or  proposed 
tolerance  levels  as  a  result  of  the  use  of 
these  active  ingredients  on  target  crops, 
or  at  target  sites. 

B.  Toxicological  Profile 

1;  Acute  toxicity.  The  acute  oral  LD50 
values  of  deltamethrin  in  the  rat  were 
66.7  miUigrams/kilogram  (mg/kg)  for 
males  and  86  mg/kg  for  females,  and  for 
tralomethrin  99  mg/kg  for  males  and 
157  mg/kg  for  females  when 
administered  in  sesame  oil.  The  oral 
ID50  for  deltamethrin  when 
administered  in  aqueous  methyl 
cellulose  was  greater  than  5,000  mg/kg 
for  both  sexes.  The  dermal  LD50  in 
rabbits  was  greater  than  2,000  mg/kg  for 
both  materials.  Inhalation  4-hour  LC50 
values  in  the  rat  were  2.2  mg/L  for 
deltamethrin  and  greater  than  0.286  mg/ 
L  for  tralomethrin. 

2.  Genotoxicity.  No  indication  of 
genotoxicity  was  noted  in  a  battery  of  in 
vivo  and  in  vitro  studies  conducted  with 
either  deltamethrin  or  tralomethrin. 

3.  Reproductive  and  developmental 
toxicity — i.  Deltamethrin.  A  rat 
development  toxicity  study  conducted 
with  deltamethrin  indicated  a  maternal 
no  observed  adverse  effect  level 
(NOAEL)  of  3.3  mg/kg/day  based  on 
clinical  observations,  decreased  weight 
gain  and  mortality.  The  developmental 
NOAEL  was  11  mg/kg/day  highest  dose 
tested  (HDT).  In  a  rabbit  development 
toxicity  study  with  deltamethrin,  the 
maternal  NOAEL  was  considered  to  be 
10  mg/kg/day  based  on  decreased 
defecation  at  25  and  100  mg/kg/day,  and 
mortality  at  100  mg/kg/day.  The 
developmental  NOAEL  was  considered 
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to  be  25  mg/kg/day  based  on  retarded 
ossification  of  the  public  and  tail  bones 
at  100  mg/kg  (HDT). 

A  3-generation  rat  reproduction  study 
and  a  more  recent,  2-generation  rat 
reproduction  study  with  deltamethrin 
indicated  the  NOAEL  for  both  parents 
and  offspritig  was  80  ppm  (4-12  mg/kg/ 
day  for  adults  and  18—44  mg/kg/day  for 
offspring)  based  on  clinical  signs  of 
toxicity,  reduced  weight  gain  and 
mortality  at  320  ppm  (HDT). 

ii.  Tralomethrin.  In  a  rat 
developmental  toxicity  study  with 
tralomethrin,  the  NOAEL  for  maternal 
and  developmental  toxicity  was  judged 
to  be  greater  than  or  equal  to  18  mg/kg/ 
day  (HDT). 

No  evidence  of  developmental 
toxicity  was  observed  in  either  of  two 
rabbit  developmental  toxicity  studies 
conducted  with  tralomethrin.  In  one 
study,  the  maternal  NOAEL  was  12.5 
mg/kg/day  based  on  mortality,  while  the 
developmental  NOAEL  was  judged  to  be 
greater  than  or  equal  to  25  mg/kg/day 
(HDT).  In  the  second  study,  tihe 
matemal  NOAEL  was  8  mg/kg/day 
based  on  body  weight  effects  while  the 
developmental  NOAEL  was  32  mg/kg/ 
day  (HDT). 

In  a  2-generation  reproduction  study 
with  tralomethrin  in  rats,  the  parental 
NOAEL  was  0.75  mg/kg/day  based  on 
body  weight  deficits  while  the  NOAEL 
for  offspring  was  3.0  mg/kg/day,  also 
based  on  body  weight  deficits. 

4.  Subchronic  toxicity — i. 
Deltamethrin.  A  90-day  rat  oral  toxicity 
study  was  conducted  with  deltamethrin 
which  was  administered  by  gavage.  The 
NOAEL  was  judged  to  be  1.0  mg/kg/day 
based  on  reduced  body  weight  gain  and 
slight  hypersensitivity.  In  more  recent 
90-day  rat  dietary  study  with 
deltamethrin,  the  NOAEL  was  judged  to 
be  300  ppm  (23.9  mg/kg/day  for  males, 
30.5  mg/kg/day  for  females)  based  on 
uncoordinated  movement,  unsteady 
gait,  tremors,  increased  sensitivity  to 
sound,  shakes  and  spasmodic 
convulsions.  The  difference  in  the 
NOAELs  between  the  two  studies  is 
attributed  to  the  different  routes  of 
exposure  (gavage  in  oil  vs.  administered 
in  diet). 

A  12-week  study  was  conducted  with 
deltamethrin  in  mice.  The  NOAEL  was 
300  ppm  (61.5  mg/kg/day  in  males  and 
77.0  mg/kg/day  in  females)  based  on 
chronic  contractions,  convulsions,  poor 
condition,  decreased  .weight  gain  and 
mortality. 

Two  13-week  dog  studies  were 
conducted  with  deltamethrin.  In  the 
first  study,  beagle  dogs  were 
administered  deltamethrin  by  capsule 
using  PEG  200  as  a  vehicle.  The  NOAEL 
for  this  study  was  1  mg/kg/day  based  on 


tremors,  unsteadiness,  jerking 
movements,  salivation,  vomiting,  liquid 
feces  and/or  dilation  of  the  pupils.  In 
the  second  study,  deltamethrin  was 
administered  by  capsule  without  a 
vehicle  to  beagle  dogs.  The  NOAEL  for 
this  study  was  10  mg/kg/day  based  on 
unsteady  gait,  tremors,  head  shaking, 
vomiting  and  salivation.  The  difference 
in  toxicity  between  the  two  studies  is 
attributed  to  the  enhanced  absorption 
resulting  from  the  use  of  PEG  200  as  a 
vehicle  in  the  first  study. 

A  21-day  dermal  toxicity  study  was 
conducted  with  deltamethrin  in  rats. 
The  NOAEL  for  systemic  toxicity  was 
determined  to  be  1 ,000  mg/kg/dav. 

In  a  subchronic  inhalation  study,  rats 
were  exposed  to  aerosolized 
deltamethrin  for  6  hours  per  day,  5  days 
per  week,  for  a  total  of  14  days  over  3 
weeks.  Based  on  slightly  decreased  body 
weights  and  neurological  effects  at 
higher  dose  levels,  it  was  concluded 
that  3  g/L  was  the  no  observable  effect 
concentration  for  systemic  effects  in  this 
study. 

ii.  Tralomethrin.  Tralomethrin  was 
administered  by  gavage  in  com  oil  to 
rats  for  13  weeks.  Based  on  mortality, 
decreased  activity  and  motor  control, 
soft  stools,  labored  breathing  and 
significantly  lower  absolute  and  relative 
mean  liver  weights,  the  NOAEL  was 
considered  to  be  1  mg/kg/day. 

Tralomethrin  was  administered  by 
capsule  to  beagle  dogs  for  13  weeks.  The 
NOAEL  for  this  study  was  1.0  mg/kg/ 
day  based  on  refusal  of  milk 
supplement,  tremors,  exaggerated 
patellar  response,  unsteadiness  and 
uncoordinated  movement. 

A  21-day  dermal  toxicity  study  was 
conducted  with  tralomethrin  on  rats.  No 
systemic  effects  were  observed; 
therefore,  the  systemic  NOAEL  for  this 
study  was  1,000  mg/kg/day. 

5.  Chronic  toxicity — i.  Deltamethrin. 
Deltamethrin  was  administered  in  the 
diet  to  beagle  dogs  for  2  years.  No 
treatment-related  effects  were  observed 
and  the  NOAEL  was  judged  to  be  40 
ppm  (1.1  mg/kg/day).  In  a  more  recent 
study,  deltamethrin  was  administered 
by  capsule  (without  a  vehicle)  to  beagle 
dogs  for  1-year.  The  NOAEL  in  this 
study  was  considered  to  be  1  mg/kg/day 
based  on  clinical  signs,  decreased  food 
consimiption  and  changes  in  several 
hematology  and  blood  chemistry* 
parameters. 

Two  rat  chronic  toxicity/oncogenicity 
studies  were  conducted  with 
deltamethrin.  In  the  first  study,  the  test 
substance  was  administered  via  the  diet 
to  rats  for  2  years.  The  NOAEL  for  this 
study  was  20  ppm  (1  mg/kg/day)  based 
on  slightly  decreased  weight  gain.  In  a 
more  recent  study,  deltamethrin  was 


administered  to  rats  in  the  diet  for  2 
years.  The  NOAEL  for  this  study  was 
considered  to  be  25  ppm  (1.1  and  1.5 
mg/kg/day  for  males  and  females, 
respectively)  based  on  neurological 
signs,  weight  gain  effects  and  increased 
incidence  and  severity  of  eosinophilic 
hepatocytes  and/or  ballon  cells.  No 
evidence  of  carcinogenicity  was  noted 
in  either  study. 

Two  mouse  oncogenicity  studies  were 
conducted  with  deltamethrin.  In  the 
first  study,  deltamethrin  was 
administered  in  the  diet  for  2  years.  No 
adverse  effects  were  observed  and  the 
NOAEL  was  judged  to  be  100  ppm  (12 
and  15  mg/kg/day,  respectively,  for 
males  and  females).  In  a  more  recent 
study,  deltamethrin  was  administered  in 
the  diet  to  mice  for  97  weeks.  The 
NOAEL  was  considered  to  be  1,000  ppm 
(15.7  and  19.6  mg/kg/day]  based  on  a 
higher  incidence  of  poor  physical 
condition  and  a  slight  transient  weight 
reduction.  There  was  no  evidence  oSm 
oncogenicity  in  either  study. 

ii.  Tralomethrin.  Tralomethrin  was 
administered  to  beagle  dogs  by  capsule 
for  1-year  at  initial  dosages  of  0,  0.75, 
3.0  and  10.0  mg/kg/day.  Due  to 
trembling,  ataxia,  prostration  and 
convulsions,  the  high  dosage  was 
lowered  to  8  mg/kg/day  at  study  week 
4  and  lowered  again  to  6  mg/kg/day  on 
study  week  14.  On  the  fourteenth  week 
of  study,  the  0.75  mg/kg/day  dosage  was 
raised  to  1.0  mg/kg/day.  Based  on  body 
weight  changes,  convulsions,  tremors, 
ataxia  and  salivation,  the  NOAEL  for 
this  study  was  considered  to  be  1  mg/ 
kg/day. 

Tralomethrin  was  administered  by 
gavage  to  rats  for  24  months.  The 
NOAEL  for  this  study  was  0.75  mg/kg/ 
day  based  on  salivation,  uncoordinated 
movement,  inability  to  support  weight 
on  limbs  and  decreased  body  weight 
parameters.  No  evidence  of 
carcinogenicity  was  observed. 

A  2-year  mouse  oncogenicity  study 
was  conducted  with  tralomethrin 
administered  by  gavage.  The  NOAEL 
was  judged  to  be  0.75  mg/kg/day  based 
on  higher  incidences  of  dermatitis  and 
mortality,  salivation,  uncoordinated 
involuntary  movements  and 
aggressiveness.  No  evidence  of 
oncogenicity  was  observed. 

6.  Animal  metabolism — i. 
Deltamethrin.  The  absorption  of 
deltamethrin  appears  to  be  highly 
dependent  upon  the  route  and  vehicle 
of  administration.  Once  absorbed, 
deltamethrin  is  rapidly  and  extensively 
metabolized  and  excreted,  primarily 
within  the  first  48  hours. 

ii.  Tralomethrin.  Tralomethrin  is 
rapidly  metabolized  to  deltamethrin 
after  debromination.  The  metabolic 
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pattern  of  the  in  vivo  debrominated 
tralomethrin  is  exactly  the  same  as  that 
of  the  metabolic  pattern  of  deltamethrin. 

7.  Endocrine  disruption.  No  special 
studies  have  been  conducted  to 
investigate  the  potential  of  deltamethrin 
or  tralomethrin  to  induce  estrogenic  or 
other  endocrine  effects.  However,  the 
standard  battery  of  required  toxicity 
studies  has  been  completed.  These 
studies  include  an  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  oi^ans 
following  repeated  or  long-term 
exposure.  These  studies  are  generally 
considered  to  be  sufficient  to  detect  any 
endocrine  effects,  yet  no  such  effects 
were  detected.  Thus,  the  potential  for 
deltamethrin  or  tralomethrin  to  produce 
any  significant  endocrine  effects  is 
considered  to  be  minimal. 

8.  Neurotoxicity.  Acute  delayed 
neurotoxicity  studies  in  hens  were 
conducted  for  both  deltamethrin  and 
tralomethrin.  In  both  cases,  the  study 
results  were  negative  indicating  that 
neither  material  causes  delayed 
neurotoxicity. 

In  an  acute  neurotoxicity  study  with 
deltamethrin  in  rats,  mortality  and 
numerous  clinical  signs  of  ne\irotoxicity 
(including  altered  gait,  salivation, 
tremors,  convulsions,  writhing,  and 
reduced  grip  strength)  were  noted  after 
a  single  oral  administration  of  a  dose  of 
50  mg/kg.  In  addition,  potential  effects 
(limited  to  a  single  male  and  female) 
were  observed  at  a  dose  level  of  15  mg/ 
kg.  Therefore,  the  NOAEL  for  this  study 
was  5  mg/kg. 

In  a  siibchronic  neurotoxicity  study 
with  deltamethrin  in  rats,  mortality, 
decreased  weight  gain  and  numerous 
clinical  signs  of  neurotoxicity 
(including  writhing,  hind  limb  splay, 
convulsions,  lurching,  and  reduced  grip 
strength)  were  noted  after  daily  dietary 
administration  for  13  consecutive  weeks 
at  800  ppm.  The  NOAEL  for  systemic 
toxicity  and  neurotoxicity  in  this  study 
was  found  to  be  200  ppm  (14  and  16 
mg/kg/day  for  males  and  females, 
respectively). 

C.  Aggregate  Exposure 

Based  on  the  fact  that  tralomethrin  is 
rapidly  metabolized  in  plants  and 
animals  to  deltamethrin,  and  the 
toxicological  profile  of  the  two 
compounds  is  similar,  it  is  appropriate 
to  consider  combined  exposure 
assessments  for  tralomethrin  and 
deltamethrin.  Deltamethrin  and 
tralomethrin  are  broad  spectrum 
insecticides  used  to  control  pests  of 
crops,  ornamental  plants  and  turf,  and 
domestic  indoor  and  outdoor  (including 
dog  collars  and  direct  application  to 


livestock),  commercial,  and  industrial 
food  use  areas.  Thus,  aggregate  non- 
occupational exposure  could  include 
exposives  resulting  fit}m  non-food  uses 
in  addition  to  consumption  of  potential 
residues  in  food  and  water.  Exposure 
via  drinking  water  is  expected  to  be 
negligible  since  deltamethrin  binds 
tightly  to  soil  and  rapidly  degrades  in 
water. 

1.  Dietary  exposure — i.  Food.  Food 
tolerances  have  been  established  for 
residues  of  tralomethrin  and/or 
deltamethrin  and  its  metabolites  in  or 
on  a  variety  of  raw  agricultural 
commodities.  These  tolerances,  in   . 
support  of  registrations,  currently  exist 
for  residues  of  tralomethrin  on  broccoli, 
cottonseed,  head  lettuce,  leaf  lettuce, 
soybeans,  sunflower  seed,  and 
cottonseed  oil.  Also,  tolerances  in 
support  of  registrations  currently  exist 
for  deltamettein  on  cottonseed  and 
c(^onseed  oil.  Additionally,  tolerances 
have  been  established  for  tralomethrin 
to  support  its  use  in  food/feed  handling 
establishments,  and  for  deltamethrin  on 
tomatoes  and  concentrated  tomato 
products  to  support  the  importation  of 
tomato  conunodities  treated  with 
deltamethrin.  Fiulher,  a  food/feed 
handling  establishment  tolerance  has 
recently  been  established  for 
deltamethrin.  Additional  tolerances  are 
being  proposed  for  deltamethrin  in  the 
subject  pesticide  tolerance  petition. 
Potential  acute  exposures  from  these 
relevant  food  commodities  were 
estimated  using  a  Tier  3  acute  dietary 
risk  assessment  (Monte  Carlo  Analysis) 
following  EPA  guidance.  Potential 
chronic  exposures  from  food 
commodities  under  the  established  food 
and  feed  additive  tolerances  for 
deltamethrin  and  tralomethrin,  plus  the 
tolerances  for  deltamethrin  associated 
with  use  in  food/feed  handling  areas, 
and  the  tolerances  proposed  in  this 
petition  for  deltamethrin,  were 
estimated  using  NOVlGEN's  DEEM 
(Dietary  Exposure  Evaluation  Model). 
This  chronic  risk  assessment  was 
conducted  using  anticipated  residues 
based  on  field  trial  or  monitoring  data, 
percent  crop  treated,  and  percent  food 
handling  establishments  treated. 

ii.  Drinking  water  USEPA's  Standard 
Operating  Procedure  (SOP)  for  Drinking 
Water  Exposure  and  Risk  Assessments 
was  used  to  perform  the  drinking  water 
analysis  for  deltamethrin.  The  SOP 
compares  a  calculated  drinking  water 
level  of  comparison  (DWLOC)  value  to 
the  drinking  water  estimated 
concentration  (DWEC)  value.  The  DWEC 
value  results  from  either  the  monitoring 
data  residues  and  modeled  water 
residues.  If  the  DWLOC  value  exceeds 
the  DWEC  value  then  there  is  reasonable 


certainty  that  no  harm  will  result  from 
aggregate  exposure. 

The  calculated  drinking  water  levels 
of  comparison  (DWLOC)  for  short-term 
exposure  for  all  adults,  children  1-6  and 
infants  were  estimated  to  be  1,784  parts 
per  billion  (ppb),  926  ppb  and  555  ppb, 
respectively.  All  of  these  DWLOC  values 
exceed  the  short-term  modeled 
deltamethrin  water  residue  of  0.063 
ppb.  The  calculated  DWLOC  for  chronic 
exposure  for  all  adults,  children  1-6  and 
infants  were  estimated  to  be  355  ppb, 
185  ppb  and  112  ppb,  respectively.  All 
of  these  DWLOC  values  exceed  the 
chronic  modeled  deltamethrin  water 
residue  of  0.004  ppb.  Therefore,  there  is 
reasonable  certainty  that  no  harm  will 
result  from  water  exposure  to 
deltamethrin  residues. 

2.  Non-dietary  exposure.  As  noted 
above,  deltamethrin  and  tralomethrin 
are  broad  spectnmi  insecticides 
registered  for  use  on  a  variety  of  food 
and  feed  commodities.  Additionally, 
registrations  are  held  for  non- 
agricultiiral  applications  including  turf 
and  lawn  care  treatments,  broadcast 
carpet  treatments  (professional  use  *^' 
only),  indoor  fogger,  spot,  crack  and 
crevice  treatments,  dog  collars,  insect 
baits,  lawn  and  garden  sprays  and 
indoor  and  outdoor  residential, 
industrial  and  institutional  sites 
including  those  for  food/feed  handling 
establishments. 

To  evaluate  non-dietary  exposure,  the 
"flea  infestation  control"  scenario  was 
chosen  to  represent  a  plausible  but 
worst  case  non-dietary  (indoor  and 
outdoor)  non-occupational  exposure. 
This  scenario  provides  a  situation  where 
deltamethrin  and/or  tralomethrin  are 
commonly  used  and  can  be  used 
concurrently  for  a  multitude  of  uses, 
e.g.,  spot  and/or  broadcast  treatment  of 
infested  indoor  surfaces  Such  as  carpets 
and  rugs,  treatment  of  pets  and 
treatment  of  the  lawn.  This  hypothetical 
situation  provides  a  very  conservative, 
upper  bound  estimate  of  potential  non- 
dietary  exposures.  Consequently,  if 
health  risks  are  acceptable  under  these 
conditions,  the  potential  risks 
associated  with  other  more  likely 
scenarios  would  also  be  acceptable. 

Because  tralomethrin  is  rapidly 
metabolized  to  deltamethrin,  and  the 
toxicology  profiles  of  deltamethrin  and 
tralomethrin  are  virtually  identical,  an 
aggregate  (non-dietary  +  chronic  dietary) 
exposure/risk  assessment  was 
conducted  for  the  combination  of  both 
active  ingredients.  The  total  exposure  to 
both  materials  was  expressed  as 
"deltamethrin  equivalents"  and  this  was 
compared  to  the  toxicology  endpoints 
identified  for  deltamethrin. 
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D.  Cumulative  Effects 

When  considering  a  tolerance,  the 
Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Aventis  CropScience  believes  that 
"available  information"  in  this  context 
includes  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
imderstanding  conunon  mechanisms  of 
toxicity  and  conducting  cimiulative  risk 
assessments. 

Further,  Aventis  does  not  have,  at  this 
time,  available  data  to  determine 
whether  tralomethrin  and  deltamethrin 
have  a  common  mechanism  of  toxicity 
with  other  substances.  For  the  purposes 
of  this  tolerance  action,  therefore,  no 
assiunption  has  been  made  that 
tralomethrin  and  deltamethrin  have  a 
common  mechanism  of  toxicity  with 
other  substances. 

E.  Safety  Detennination 

1.  U.S.  population.  The  toxicity  and 
residue  data  base  for  deltamethrin  and 
tralomethrin  is  considered  to  be  valid, 
reliable  and  essentially  complete 
according  to  existing  regulatory 
requirements.  No  evidence  of 
oncogenicity  has  been  observed  for 
either  compound.  In  accordance  with 
EPA's  "Toxicology  Endpoint  Selection 
Process"  Guidance  Document  for  acute 
exposures,  the  toxicology  endpoint  frt)m 
the  deltamethrin  rat  acute  neurotoxicity 
study,  5.0  mg/kg/day,  was  used.  For 
chronic  exposures  to  deltamethrin  and 
tralomethrin,  the  Reference  Dose  (RfD) 
of  0.01  mg/kg  body  weight/day 
established  for  deltamethrin  based  on 
the  NOAEL  from  the  2-year  rat  feeding 
study  and  a  100-fold  safety  factor  to 
account  for  interspecies  extrapolation 
and  intraspecies  variation  was  used. 

For  the  overall  U.S.  population,  acute 
dietary  exposure  at  the  99.9th  percentile 
results  in  utilization  of  5.3%  of  the 
acute  RfD  that  is  equivalent  to  a  Margin 
of  Exposure  (MOE)  of  1,901.  For  the 
overall  U.S.  population,  chronic  dietary 
e}q)osure  results  in  a  utilization  of  1.0% 
of  the  RfD.  Using  an  upper  bound 
estimate  of  potential  non-dietary 
exposures  for  a  worst  case  scenario  (flea 
treatment)  results  in  a  MOE  of  at  least 
59,229  for  adults.  Utilizing  the  scenario 
of  chronic  dietary  exposure  plus  an 
upper  bound  estimate  of  potential  non- 
dietary  exposiire  from  a  worst  case 
scenario  (flea  treatment),  it  is  shown 
that  for  aggregate  exposure  to 


deltamethrin  and  tralomethrin  there  is 
an  MOE  of  15,559  for  adults.  For  acute 
and  short-term  exposures  there  is 
generally  no  concern  for  MOEs  greater 
than  100.  For  chronic  exposure,  there  is 
generally  no  concern  for  exposure  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

In  conclusion,  there  is  reasonable 
certainty  that  no  harm  will  result  to  the 
U.S.  population,  in  general,  from  dietary 
or  aggregate  exposure  to  deltamethrin 
and/or  tralomethrin. 

2.  Infants  and  children.  Data  from 
developmental  toxicity  studies  in  rats 
and  rabbits,  and  multi-generation 
reproduction  studies  in  rats,  are 
generally  used  to  assess  the  potential  for 
increased  sensitivity  of  infants  and 
children.  The  developmental  Joxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  reproductive  and 
other  effects  on  adults  and  offspring 
from  prenatal  and  postnatal  exposure  to 
the  pesticide.  None  of  these  studies 
conducted  with  deltamethrin  or 
tralomethrin  indicated  developmental 
or  reproductive  effects  as  a  result  of 
exposure  to  these  materials. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infrmts  and  children  in  the  case  of 
threshold  effiacts  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  relative  to 
prenatal  and  postnatal  effects  in 
children  is  complete.  Although  no 
indication  of  increased  susceptibility  to 
younger  animals  was  noted  in  any  of  the 
above  studies,  or  in  the  majority  of 
studies  with  other  pyrethroids,  several 
publications  have  reported  that 
deltamethrin  is  more  toxic  to  neonate 
and  weanling  animals  than  to  adults. 
However,  a  joint  industry  group  was 
unable  to  reproduce  these  findings. 
Furthermore,  the  RfD  (0.01  mg/kg/day) 
that  has  been  established  for 
deltamethrin  is  already  more  than 
1,000-fbld  lower  than  the  lowest 
NOAEL  frt>m  the  developmental  and 
reproduction  studies.  Therefore,  the  RfD 
of  0.01  mg/kg/day  is  appropriate  for 
assessing  chronic  aggregate  risk  to 
infants  and  children  and  an  additional 
uncertainty  factor  is  not  warranted. 


Also,  the  NOAEL  of  5.0  mg/kg/day  from 
the  rat  acute  neurotoxicity  study  is 
appropriate  to  use  in  acute  dietary, 
short-term  non-dietary,  and  aggregate 
exposure  assessments. 

For  the  population  subgroup 
described  as  infants,  less  than  1  year 
old,  the  acute  dietary  exposure  at  the 
99.9th  percentile  utilizes  7.2%  of  the 
acute  RfD  that  is  equivalent  to  a  MOE 
of  1,382.  For  the  population  subgroup 
described  as  children  1-6  years  old,  the 
acute  dietary  exposure  at  the  99.9th 
percentile  utilizes  6.7%  of  the  acute  RfD 
that  is  equivalent  to  a  MOE  of  1,504.  For 
infants  less  than  1  year  old,  chronic 
dietary  exposure  results  in  a  utilization 
of  0.9%  of  the  RfD,  and  for  children  1- 
6  years  old  2.3%  of  the  RfD  is  utilized. 
Using  an  upper  bound  estimate  of 
potential  non-dietary  exposiu^s  for  a 
worst  case  scenario  (flea  treatment) 
results  in  an  MOE  of  at  least  15,015  for 
infants  less  than  1  year  old,  and  an  MOE 
of  at  least  15,974  for  children  1-6  years 
old.  Utilizing  the  scenario  of  chronic 
dietary  exposure  plus  an  upper  bound 
estimate  of  potential  non-dietary 
exposure  from  a  worst  case  scenario 
(flea  treatment)  it  is  shown  that  for 
aggregate  exposure  to  deltamethrin  and 
tralomethrin,  there  is  an  MOE  of  at  least 
4,900  for  in^ts  less  than  1  year  old, 
and  an  MOE  of  4,250  for  children  1-6 
years  old.  For  acute  and  short-term 
exposures  there  is  generally  no  concern 
for  MOEs  greater  than  100.  For  chronic 
exposure,  there  is  generally  no  concern 
for  exposure  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposiue  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

In  summary,  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  either  deltamethrin  or 
tralomethrin. 

F.  International  Tolerances 

Deltamethrin  is  a  broad  spectrum 
insecticide  used  throughout  the  world 
to  control  pests  of  livestock,  crops, 
ornamentals  plants  and  turf,  and 
household,  commercial,  and  industrial 
food  use  areas.  A  reevaluation  of  the 
maximum  residue  limits  (MRLs)  was 
conducted  in  1994,  in  accordance  with 
the  EC  Directive  (91/414/EEC) 
Registration  Requirements  for  Plant 
Protection  Products.  A  comparison  of 
the  proposed/current  CODEX  MRLs  and 
proposed/established  tolerances  for 
deltamethrin  is  presented  below: 
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Commodity 

Proposed  Tolerance 
(USEPA)  (PPM) 

Proposed/Current  MRL  (CODEX) 
(PPM) 

AlmuKJ  huHs 

1.2 

- 

Apples,  wet  pomace 

1.2 

- 

Artichokes 

0.5 

0.05 

Brassica,  head  and  stem  crop  subgroup  5A,  excluding  cabbage 

0.50 

0.2  (brassica  vegetables) 

But)  vegetables 

1.5 

0.1  (bulb  vegetables,  except  fennd, 

bull^ 

Cabbage  (w/wrapper  leaves) 

1.5 

- 

Cabbage  (w/o  wrapper  leaves) 

0.15 

0.2  (brassica  vegetables) 

Caramboia  (star  fruit) 

0.2 

- 

Com,  field  grain 

0.06 

1.0  (cereal  grains) 

Com,  forage  (field) 

0.7 

- 

Com,  fodder/stover  (field) 

7.0 

0.5  (straw  and  fodder,  cereal  grains) 

Cmii,  refined  oil 

0.6 

- 

Com,  floor 

0.18 

- 

Com,  meal 

0.12 

- 

Com,  mited  byproducts 

0.18 

.    - 

Cucurtxt  vegetables 

0.06 

0.2 

Eggs 

0.02 

- 

Fnjiting  vegetables 

0.25 

0.2 

Leafy  vegetables 

4.5 

0.5 

Lichifnjit 

0.2 

- 

Milk,  fat  (reflecting  0.02  ppm  in  whole  milk) 

0.1 

0.02  (milks):  and  0.03  cattle  milk 

Mustard  greens 

4.5 

0.2  (brassKa  vegetables) 

Pome  fruit 

0.2 

0.1 

Poultry,  fat 

0.05 

0.5  (chkdcen  fat) 

Poultry,  mbyp 

0.02 

- 

Poultry,  meat 

0.02 

0.01  (poultry  meat);  and  0.03 
(chicken  muscle) 

Prunes 

2.4 

- 

Rapeseed  (induding  canota  and  crambe) 

0.12 

0.1  (oilseed) 

Root  vegetable,  except  sugartwet  (subgroup  IB):  roots 

0.15 

0.01  (root  and  tuber  vegetables) 

Ruminant  fat 

0.04 

0.5 

Ruminant  mbyp 

0.02 

0.05  (edible  offal,  mammalian) 

Ruminant  meat 

0.02 

0.5 

Sorghum,  forage 

0.5 

- 

Sorghum,  fodder/stover 

2.0 

0.5  (straw  and  fodder,  cereal  grains) 

Sorghum,  grain 

0.5 

1.0  (cereal  grains) 
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Commodity 

Proposed  Tolerance 
(USEPA)  (PPM) 

Proposed/Current  MRL  (CODEX) 
(PPM) 

Soybeans 

0.05 

0.5  (legume  animal  feeds,  dry 
weight) 

Stone  fnjit 

0.6 

0.05 

Sunftower  seeds 

0.05 

0.1  (oilseed) 

Tops 

4.0 

- 

Tree  nuts 

• 

0.1 

- 

Tuberous  and  comi  vegetables  subgroup  1C,  excluding  artichokes 

0.04 

0.01  (root  and  tuber  vegetables) 

Wheat  gluten  (post  han«st) 

1.4 

- 

Wheat,  grain  (post  harvest) 

2.0 

1.0 

Wheat,  grain  dust  (post  harvest) 

2.7 

- 

(FR  Doc.  01-27598  Filed  11-06-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTK>N 
AGENCY 

[PF-1050;  FRL-6807-0] 

Notice  Of  niing  a  Pesticide  Petition  to 
EatalHIsli  a  Tolerance  fora  Certain 
Pesticide  Ctiemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  annoiinces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  niunber  PF-IOSO,  must  be 
received  on  or  before  December  7,  2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1050  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Treva  C.  Alston,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6373;  e-mail  address: 
alston.treva9epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Inibnnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiu«r  or  pesticide  manufactiirer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tiatty  affected  enti- 
ties 

Industry 

111 
112 
311 

3253? 

Crop  productkxi 
Animal  production 
Food  manufac- 
turing 
Pestkade  manufac- 
turir>g 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Dixniment  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
WMrw.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1050.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  Information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  doctmients  that  are  referenced  in 
those  docimients.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
ui  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1050  in  the  subject 
line  on  the  first  page  of  your  response. 
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1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Envirormiental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.         I 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 

'   Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1050.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agriculttiral  commodities.  Feed 
additives.  Food  additives.  Pesticides  - 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  27,  2001. 
Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  simunary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 


Huntsman  Corporation 

1E6350 

EPA  has  received  a  pesticide  petition 
(1E6350)  from  Huntsman  Corporation, 
3040  Post  Oak  Blvd.,  Houston.  TX 
77056  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA.  21  U.S.C.  346a(d). 
to  amend  the  tolerance  exemption  listed 
under  40  CFR  180.  1.001  (c)  for  1.2- 
ethanediamine.  polymer  with  methyl 
oxirane  and  oxirane  to  include  a 
number  average  molecular  weight  of 
J.  100.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

Analytical  method.  Himtsman  is 
petitioning  that  1.2-ethanediamine. 
polymer  with  methyl  oxirane  and 
oxirane  be  exempt  from  the  requirement 
of  a  tolerance  based  upon  the  definition 
of  a  low  risk  polymer  under  40  CFR 
723.250(e).  Therefore,  an  analytical 
method  to  determine  residues  of  1 ,2- 
ethanediamine.  polymer  with  methyl 
oxirane  and  oxirane  in  raw  agricultural 
conunodities  (RACs)  is  not  required. 

B.  Toxicological  Profile 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers."  the  Agency  has  established 
a  set  of  criteria  which  identifies 
categories  of  polymers  that  present  low 
risk.  These  criteria,  described  in  40  CFR 
723.250(e),  identify  polymers  that  are 
typically  not  readily  absorbed,  and  are 
relatively  unreactive  and  stable 
compounds  in  comparison  to  other 
chemical  substances.  These  properties 
generally  limit  a  polymer's  ability  to 
cause  adverse  effects.  In  addition,  these 
criteria  exclude  polymers  about  which 
little  is  known.  The  Agency  believes 
that  polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  conforms  to 
the  definition  of  a  polymer  given  in  40 
CFR  723.250(b)  and  meets  the  following 
criteria  that  are  used  to  identify  low  risk 
polymers. 

1. 1,2-Ethanediainine,  polymer  with 
methyl  oxirane  and  oxirane  is  not  a 
cationic  polyiner,  nor  is  it  capable  of 
becoming  a  cationic  polymer  in  the 
natural  aquatic  environment. 

2. 1,2-Ethanediamine,  poljrmer  with 
methyl  oxirane  and  oxirane  contains  as 
an  integral  part  of  its  composition,  the 
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atomic  elements  carbon,  hydrogen, 
nitrogen,  and  oxygen. 

3.  1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  does  not 
contain  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
element  other  than  those  listed  in  40 
CFR  723.250(d)(2)(iii). 

4.  1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  is  not 
designed,  nor  is  it  reasonably 
anticipated  to  substantially  degrade, 
decompose,  or  depolymerize. 

5.  1.2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  is 
manufactured  using  monomers  and/or 
reactants  that  are  already  included  on 
the  TSCA  Chemical  Substance 
Inventory  or  covered  under  an 
applicable  TSCA  section  5  exemption. 

6.  1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  is  not  a 
water  absorbing  polymer  with  a  number 
average  molecular  weight  greater  than  or 
equal  to  10,000  daltons. 

7.  The  number  average  molecular 
weight  of  1,2-ethanediamine.  polymer 
with  methyl  oxirane  and  oxirane  is 
1.100.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1 ,000  generally  are  not 
absorbed  through  the  gastrointestinal 
(GI)  tract.  Chemicals  not  absorbed 
through  the  skin  or  GI  tract  are  generally 
incapable  of  eliciting  a  toxic  response. 

8.  1,2-Ethanediamine,  polymer  with 
methyl  oxirane  and  oxirane  contains 
less  than  10%  oligomeric  material 
below  molecular  weight  500  and  less 
than  25%  oligomeric  material  less  than 
molecular  weight  1 ,000. 

9.  1,2-Ethanediamine.  polymer  with 
methyl  oxirane  and  oxirane  doe^  not 
contain  reactive  functional  groups. 

Endocrine  disruption.  There  is  no 
evidence  that  1 .2-ethanediamine. 
polymer  with  methyl  oxirane  and 
oxirane  is  an  endocrine  disrupter,  where 
as  substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  the  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  are  generally  incapable 
of  eliciting  a  toxic  response. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  1,2- 
Ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  is  not  absorbed 
through  the  intact  GI  tract  and  is 
considered  to  be  incapable  of  eliciting  a 
toxic  response. 

X  ii.  Drinking  water.  Based  upon  the 
aqueous  insolubility  of  1,2- 


ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane,  there  is  no  reason 
to  expect  human  exposure  to  residues  in 
drinking  water. 

2.  Non-dietary  exposure.  Although 
there  may  be  exposures  to  1,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  through  dietary  and 
or  non-occupational  sources,  the 
chemical  characteristics  of  this 
compound  are  such  that  there  is 
reasonable  certainty  of  no  harm  from 
aggregate  exposure. 

D.  Cumulative  Effects 

There  is  not  a  reasonable  expectation 
of  any  increased  risk  due  to  ciunulative 
expsoures  to  1 ,2-ethanediamine, 
polymer  with  methyl  oxirane  and 
oxirane.  since  polymers  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  skin,  and 
substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  the  intact  GI  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

E.  Safety  Determination 

1.  L^.S.  population.  1,2- 
Ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  causes  no  safety 
concerns  because  it  conforms  to  the 
definition  of  a  low  risk  polymer  given 

in  40  CFR  723.250(b)  and,  as  such,  is      . 
considered  to  be  incapable  of  eliciting  a 
toxic  response. 

2.  Infants  and  children.  1,2- 
Ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane  causes  no 
additional  concern  to  infants  and 
children  because  it  conforms  to  the 
definition  of  a  low  risk  polymer  given 
in  40  CFR  723.250(b)  and.  as  such,  in 
considered  to  be  incapable  of  eliciting  a 
toxic  response. 

F.  International  Tolerances 

Huntsman  is  not  aware  of  any  coimtry 
requiring  a  tolerance  for  1 ,2- 
ethanediamine,  polymer  with  methyl 
oxirane  and  oxirane,  nor  have  there 
been  any  codex  maximum  residue  levels 
established  for  any  food  crops  at  this 
time. 

|FR  Doc.  01-27599  Filed  11-06-01:  8:45  am] 
BKUNQCOOC  6a«0-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7099-8] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement:  Former 
Oilier  Battery  Site 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concemii^g  the  Former  Diller  Battery 
site  in  Des  Moines,  Iowa  with  the 
following  settling  parties:  City  of  Des 
Moines,  Iowa.  Union  Pacific  Railroad 
Company.  Polk  County.  Iowa,  Richard 
A.  Bartolomei  and  Dennis  L.  Eppard. 
The  settlement  requires  the  settling 
parties  to  pay  $75,000  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  parties  pursuant  to  section 
107(a)  of  CERCLA.  42  U.S.C.  9607(a). 
For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Des  Moines  North  Side 
Public  Library,  3516  5th  Avenue,  Des 
Moines,  Iowa  50313,  and  at  the  U.S. 
Environmental  Protection  Agency, 
Region  7,  Regional  Records  Centefr-Q&i — 
North  5th  Street,  Kansas  City.  Kansas 
66101. 

DATES:  Comments  must  be  submitted  on 
or  before  December  7,  2001. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  proposed  settlement 
may  be  obtained  from  Mike  Gieryic, 
Office  of  Regional  Counsel,  901  North 
5th  Street,  Kansas  City.  Kansas  66101. 
(913)  551-7822.  Comments  should 
reference  the  Former  Diller  Batter)'  site. 
Des  Moines.  Iowa,  and  should  be 
addressed  to  Kathy  Robinson,  Regional 
Hearing  Clerk,  901  North  5th  Street, 
Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Gieryic,  Office  of  Regional 
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Counsel.  901  North  5th  Street.  Kansas 
City.  Kansas  66101,  (913)  551-7822. 

Dated:  October  18,  2001. 
lames  B.  Gulliford, 
Regional  Administrator.  Region  VII. 
(FR  Doc.  01-27948  Filed  11-6-01:  8:45  am) 
BILUNG  CODE  SSaO-SO-^ 

ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[FRL-709^7]  ' 

Proposed  Past  Cost  Administrative 
Settlement  Under  Section  122(hX1)  of 
the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act;  In  the  Matter  of  Westmoor  Drive 
Site,  Kokonw,  IN  , 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment.  , 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i).  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Westmoor  Drive  site  in 
Kokomo.  Indiana.  The  settlement 
requires  Helen  Schifferi  ("Settling 
Party")  to  pay  $2,000.00  to  the 
Hazardous  Substance  Superfund,  which 
represents  the  amoimt  of  U.S.  EPA's 
documented  past  costs  Settling  Party  is 
able  to  pay. 

Under  the  terms  of  the  settlement, 
Settling  Party  agrees  to  pay  the 
settlement  amount.  In  exchange  for 
Settling  Party's  payment,  the  United 
States  covenants  not  to  sue  or  take 
administrative  action  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a),  relating  to  the  Site.  In  addition, 
Ms.  Schifferli  is  entitled  to  protection 
from  contribution  actions  or  claims  as 
provided  by  sections  113(f)(2)  and 
122(h)(4)  of  CERCLA,  42  U.S.C.  9613 
(f)(2)  and  9622(h)(4),  for  all  response 
costs  inciured  and  to  be  incxirred  by  any 
person  at  the  Site. 

For  thirty  (30)  days  after  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 


inspection  at  EPA's  Region  5  Office  at 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  and  at  the  Kokomo 
Howard  County  Public  Library  in 
Kokomo,  Indiana. 

DATES:  Comments  must  be  submitted  on 
or  before  December  7,  2001. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  EPA's 
Record  Center,  7th  floor,  77  W.  Jackson 
Blvd.,  Chicago,  Illinois  60604.  A  copy  of 
the  proposed  settlement  may  be 
obtained  from  Tcunara  Camovsky, 
Assistant  Regional  Counsel,  U.S.  EPA, 
Mail  Code  C-14J,  77  W.  Jackson  Blvd., 
Chicago.  Illinois,  60604,  telephone  (312) 
886-2250.  Comments  should  reference 
the  Westmoor  Drive  Site,  Kokomo, 
Indiana,  and  EPA  Docket  No.  V-W-01- 
C-664,  and  should  be  addressed  to 
Tamara  Camovsky,  Assistant  Regional 
Counsel.  U.S.  EPA,  Mail  Code  C-14J,  77 
W.  Jackson  Blvd..  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Camovsky,  Assistant  Regional 
Counsel,  U.S.  EPA,  Mail  Code  C-14J,  77 
W.  Jackson  Blvd.,  Chicago,  Illinois 
60604,  telephone  (312)  886-2250. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C. 
9601,  ef.  seq. 

Dated:  October  15,  2001. 
William  E.  Muno, 

Director.  Superfund  Division.  Region  5. 
|FR  Doc.  01-27949  Filed  11-6-01;  8:45  am) 

BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7099-9] 

Notice  of  Proposed  Agreement  for 
Recovery  of  Past  Response  Costs 
Pursuant  to  Section  122(h)  of  ttie 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  Meramec  Drum  Site, 
Arnold,  Missouri,  Docket  No.  CERCLA 
07-2001-0084 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Agreement 
for  Recovery  of  Past  Response  Costs, 
Meramec  Drum  Site,  Arnold,  Missouri. 

SUMMARY:  Notice  is  hereby  given  of  a 
proposed  agreement  for  recovery  of  past 
response  costs  concerning  the  Meramec 
Drum  Site,  Arnold,  Missouri,  with  the 
following  parties:  Menmiec  Marine 
Shipyard,  Inc.,  Thomas  E.  Dlubac  and 
Edward  Theodore  Dlubac  (Settling 
Parties).  This  proposed  settlement  was 


signed  by  the  United  States 
Environmental  Protection  Agency  (EPA) 
on  October  17,  2001. 

DATES:  EPA  will  receive  written 
comments  relating  to  the  proposed 
agreement  for  recovery  of  past  response 
costs  by  December  7,  2001. 

ADDRESSES:  Comments  should  be 
addressed  to  Cheryle  Micinski, 
Associate  Regional  Counsel,  United 
States  Environmental  Protection 
Agency,  Region  VII,  901  N.  5th  Street, 
Kansas  City,  Kansas  66101  and  shoiUd 
refer  to  the  Meramec  Drum  Site 
Proposed  Agreement  for  Recovery  of 
Past  Response  Costs,  Docket  No. 
CERCLA-07-2001-0084. 

The  proposed  settlement  may  be 
examined  or  obtained  in  person  or  by 
mail  from  Kathy  Robinson,  Regional 
Hearing  Clerk,  at  the  office  of  the  United 
States  Environmental  Protection 
Agency,  Region  VII,  901  N.  5th  Street, 
Kansas  City,  KS  66101,  (913)  551-7567. 

SUPPLEMENTARY  INFORMATION:  This 
Proposed  Agreement  concerns  the 
Meramec  Drum  Site,  located  in  Arnold, 
Missouri,  and  is  made  and  entered  into 
by  EPA  and  the  Meramec  Marine 
Shipyard,  Inc.,  Thomas  E.  Dlubac,  and 
Edward  Theodore  Dlubac  (Settling 
Parties). 

In  response  to  the  release  of 
hazardous  substances  at  or  from  the 
Site,  EPA  ujidertook  response  actions  at 
the  Site  pursuant  to  section  104  of 
CERCLA,  42  U.S.C.  9604.  In  addition, 
EPA  provided  oversite  of  response 
actions  undertaken  by  the  Settling 
Parties.  In  performing  this  response 
action,  EPA  incurred  response  costs  at 
or  in  connection  with  the  Site. 

Pursuant  to  section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a),  the  Settling  Parties 
are  responsible  parties  and  are  jointly 
and  severally  liable  for  response  costs 
incurred  at  or  in  connection  with  the 
Site.  The  Regional  Administrator  EPA, 
Region  VII,  or  his  designee,  has 
determined  that  the  total  past  and 
'  projected  response  costs  of  the  United 
Stated  at  or  in  connection  with  the  Site 
will  not  exceed  $500,000,  excluding 
interest. 

This  Agreement  requires  the  Settling 
Parties  to  pay  to  the  EPA  Hazardous 
Substance  Superfimd  the  principal  sum 
of  $50,812  in  reimbursement  of  Past 
Response  Costs,  plus  an  additional  sum 
for  interest  and  will  resolve  the  Settling 
Parties'  alleged  civil  liability  for  these 
costs.  The  proposed  Agreement  also 
includes  a  covenant  not  to  sue  the 
Settling  Parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a). 
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Dated:  October  23,  2001. 
James  B.  Gulliford, 
Regional  Administrator.  Region  VII. 
[FR  Doc.  01-27947  Filed  11-6-01;  8:45  am] 
BIUJNG  COOE  6660-SO-P 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Issuance  of  Statement  of  Federal 
Financial  Accounting  Standards 
(SFFAS)  No.  22 

ACTION:  Notice  of  Issuance  of  Statement 
of  Federal  Financial  Accounting 
Standards  (SFFAS)  No.  22. 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended,  and  the  FASAB  RulSs 
Of  Procedure,  as  amended  in  October, 
1999,  notice  is  hereby  given  that  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  has  issued  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS)  No.  22,  Change  in  Certain 
Requirements  for  Reconciling 
Obligations  and  Net  Cost  of  Operations 
Amendments  to  SFFAS  No.  7, 
Accounting  for  Revenue  and  Other  • 
Financing  Soiux:es. 

The  Board  approved  the  Statement  in 
July  ^001.  and  submitted  it  to  FASAB 
principals  for  a  90-day  review.  The 
review  period  closed  on  October  22, 
2001. 

SFFAS  No.  22  Paragraph  80,  SFFAS  7, 
requires,  among  other  things,  increases 
and  decreases  in  receivables  from  the 
public  related  to  exchange  revenue  to  be 
reported  as  nonbudgetary  resources.  The 
Board  is  deleting,  by  means  of  this 
amendment,  the  sentence  in  paragraph 
80  that  requires  such  reporting,  and 
making  other  conformity  changes.  The 
effect  of  this  change  is  that  the  location 
of  this  reconciling  item  in  the  statement 
of  financing  is  no  longer  specified  by 
the  standard. 

The  standards  prescribed  in  SFFAS 
No.  22  are  effective  for  periods 
beginning  after  September  30,  2000. 
Hard  copies  of  the  statement  will  be 
mailed  to  the  FASAB  mailing  list.  It  is 
also  available  on  the  FASAB  web  site  at 
www.financenet.gov/fasab.htm  or  by 
calling  202-512-7350. 

FOR  FURTHER  INFORMATKNI,  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G.  St..  NW..  Mail  Stop  6K17V, 
Washington,  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 


Dated:  October  30,  2001. 
Wendy  M.  Comes, 

Executive  Director. 

[FR  Doc.  01-27884  Filed  11-6-01;  8:45  am] 

BIUJNG  COOE  1610-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
a^«ement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
subpiit-eomments  on  an  agreement  to 
-^the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register,.^ 

Agreement  No.:  10714-034. 

Title:  Trans-Atlantic  American  Flag 
Liner  Operators.  \ 

Parties:  A.P.  Moller-Maersk  Sealand, 
American  President  Lines,  Ltd., 
American  Roll-On,  Roll-Off  Carrier, 
LLC,  Farrell  Lines  Incorporated,  Lykes 
Lines  Limited.  LLC,  P&O  Nedlloyd 
Limited. 

Synopsis:  The  proposed  agreement 
modification  adds  Alaska  to  the 
geographic  scope  and  limits  space 
chartering  among  the  parties  to  ad  hoc, 
sporadic,  or  emergency  situations. 

Agreement  No. :  01 1 375-058. 

Title:  Trans-Atlantic  Conference 
Agreement. 

Parties:  Atlantic  Container  Line,  A.P. 
Moller-Maersk  Sealand,  Hapag- Lloyd 
Container  Line  GmbH.  Mediterranean 
Shipping  Company  S.A.,  Nippon  Yusen 
Kaisha,  Orient  Overseas  Container  Line 
Limited,  P&O  Nedlloyd  Limited. 

Synopsis:  The  proposed  amendment 
would  authorize  the  parties  to 
temporarily  withdraw  up  to  two  vessels 
per  week  in  the  trade  between  the 
United  States  and  Europe  from  late 
December  2001  to  late  January  or  early 
Febmary  2002  and  to  redeploy  such 
withdrawn  vessels  around  the  first  week 
of  March  2002. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  November  2.  2001. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  01-27956  Filed  11-6-01;  8:45  am) 

BKIJNG  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicant 


Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  th6 
Federal  Maritime  Commission  too 
application  for  licenses  as  Non-Vessel     c 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  9pp.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicant  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission,  Washington,  DC  205 73^ 

Non- Vessel  Operating  Common  • 
Carrier  Ocean  Transportation 
Intermediary  Applicant:  A.S.L. 
Shipping  Lines  Inc.  dba  American 
Shipping  Line.  2  East  Vallev  Blvd.. 
Suite  200  B.  Alhambra.  CA  91801: 
Officer:  Michael  Duong,  President 
(Qualifying  Individual). 

Dated:  November  2.  2001. 
Bryant  L.  VanBrakle, 
Secretary. 

|FR  Doc.  01-27957  Filed  11-6-01;  8:45  ami 
BHIMC  COOE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  k  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
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includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  3, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street.  N.E.,  Atlanta. 
Georgia  30309-4470: 

1 .  Riverside  Central  Florida  Banking 
Company,  Winter  Park,  Flonda;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Riverside  Bank  of  Central 
Florida.  Winter  Park,  Florida  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2,  2001. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  01-27973  Filed  11-6-01;  8:45  am) 
BHJJNG  CODE  6210-01-$ 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1115]  i 

Federal  Reserve  Bank  Services 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


ACTKW:  Notice. 


summary:  The  Board  has  approved  the 
fee  schedules  for  Federal  Reserve  priced 
services  and  electronic  connections  and 
a  private-sector  adjustment  factor 
(PSAF)  for  2002  of  $150.1  million. 
These  actions  were  taken  in  accordance 
with  the  requirements  of  the  Monetary 
Control  Act  of  1980,  which  requires 
that,  over  the  long  run,  fees  for  Federal 
Reserve  priced  services  be  established 
on  the  basis  of  all  direct  and  indirect 
costs,  including  the  PSAF. 
DATES:  The  new  fee  schedules  become 
effective  January  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  fee  schedules: 
Cynthia  Yablon.  Financial  Services 
Analyst,  Wholesale  Payments,  (202/ 
452-2046);  Joseph  Baressi,  Financial 
Services  Analyst,  ACH  Payments.  (202/ 
452-3959);  Gina  Sellitto.  Senior 
Financial  Services  Analyst.  Funds 
Transfer,  Book-Entry  Securities, 
Noncash  Collection  Services,  (202/728- 
5848);  Marybeth  Butkus,  Senior 
Financial  Services  Analyst.  Special 
Cash  Services,  (202/452-3917);  or  Wes 
Horn,  Information  Technology  Project 
Leader  (electronic  connections),  (202/ 
452-2756).  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
questions  regarding  the  PSAF:  Brenda 
Richards.  Senior  Financial  Analyst. 
(202/452-2753)  or  Gregory  Evans. 
Manager,  Financial  Accounting.  (202/ 
452-3945),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  please  contact  202/ 
263-4869.  Copies  of  the  2002  fee 


schedules  for  the  check  service  are 
available  from  the  Board,  the  Reserve 
Banks,  or  the  Federal  Reserve  Banks' 
financial  services  web  site  at 
www.frbservices.  org. 

SUPPLEMENTARY  INFORMATION: 

I.  Priced  Services 

A.  Discussion — Over  the  period  1991 
through  2000.  the  Reserve  Banks 
recovered  100.8  percent  of  their  total 
costs  for  providing  priced  services, 
including  imputed  expenses,  special 
project  costs  budgeted  for  recovery,  and 
targeted  after-tax  profits  or  return  on 
equity  (ROE).' 

Table  1  summarizes  the  actual, 
estimated,  and  budgeted  cost  and 
revenue  performance  and  cost  recovery 
rates  for  priced  services  for  2000.  2001 , 
and  2002  respectively.  For  2001.  the 
cost  recovery  rate  is  currently  estimated 
to  be  94.0  percent  and  for  2002.  the  cost 
recovery  rate  is  targeted  to  be  96.2 
percent.  The  aggregate  cost  recovery 
rates  are  heavily  influenced  by  the 
performance  of  the  check  service,  which 
accounts  for  approximately  83  percent 
of  the  total  cost  of  priced  services.  The 
electronic  services  (FedACH.  Fedwire 
funds  transfer  and  net  settlement,  and 
Fedwire  book-entry  securities  transfer) 
account  for  approximately  1 7  percent  of 
costs,  while  the  noncash  collection  and 
special  cash  services  represent  a  de 
minimis  percentage. 


Table  1.— Pro  Forma  Cost  and  Revenue  Performance  ^ 

[In  millions  of  dollars] 


Year 

Revenue 
1" 

Total  expense 
2c.f 

Net  income 
ROE 

[1-2] 

3 

Target  ROE 
4" 

Recovery  rate 

after  target 

ROE 

(1/(2+4)] 

5 

2000  

9228 
951.6 
955.9 

818.2 
902.6 
900.9 

104.6 
48.9 

55.1 

98.4 

109.3 

92.5 

100.7% 

2001  (Estimate) 

94.0% 

2002  (Budget)«  

96.2% 

*  Calculations  on  this  table  £ind  sut>sequent  pro  forma  cost  and  revenue  tat)les  may  be  affected  t>y  rounding. 

"Includes  net  income  on  clearing  balances  (NICE) 

<^  Ttie  calculation  of  total  expense  on  this  and  subsequent  pro  forma  cost  and  revenue  tables  includes  operating  expenses  and  imputed  costs 
plus  special  project  costs  recovered  dunng  the  year  Imputed  costs  include  interest  on  det)t,  taxes,  FDIC  insurance,  ooanj  of  Governors  priced 
sen/ices  expenses,  and  tt>e  cost  of  float.  Credits  for  prepaid  pension  costs  under  FAS  87  are  also  included.  In  2001,  tt»e  cfieck  service  estimates 
ttiat  it  will  incur  $13  1  million  in  special  project  costs  related  to  ttie  ongoing  ctieck  modernization  initiative.  In  2002,  the  cfieck  service  projects  that 
it  will  incur  $1 1  4  million  in  special  project  costs  related  to  ctieck  modemization. 

•■Targeted  ROE  is  ttie  pre-tax  ROE  included  in  the  PSAF,  adjusted  for  taxes.  Ttie  taxes  are  included  in  column  2. 


■  Tties«  inipi(Ied-ee$ts.  such  as  taxes  that  would 
have  beepxpud  and  therSturn  on  capital  that  would 
have  b^en  provided  had  the  slices  been  furnished 
by  a  private  business  finn.  are  referred  to  as  the 
PSAF.  The  PSAF  is  based  on  consolidated  financial 
data  for  the  nation's  fifty  largq^bank  and  financial 
holding  companies  for  each  of  the  last  five  years. 


The  targeted  ROE  is  the  budgeted  profit  that  the 
Federal  Reserve  would  have  earned  had  it  been  a 
private  business  firm.  The  ten-year  recovery  rate  is 
lused  upon  the  pro  forma  income  statement  for 
Federal  Reserve  priced  services  published  in  the 
Board's  Aimual  Report.  Beginning  in  2000,  the 
PSAF  included  additional  financing  costs 


associated  with  pension  assets  attributable  to  priced 
services.  This  ten-year  cost  recovery  amount  has 
been  retroactively  computed  as  if  these  costs  were 
not  historically  included  in  the  PSAF  calculations. 
If  such  costs  were  included  in  the  calculations,  the 
ten-year  recovery  rate  would  have  been  9fl.S 
percent. 
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'Cfianges  in  ttie  PSAF  and  NICB  mettiodology  for  2002  reduce  botti  revenue  and  expenses.  As  a  result,  2002-  budgeted  revenue  is  reduced 
by  a  loss  on  NICB  of  $18.1  million  as  compared  to  an  NICB  related  revenue  increase  of  $20.5  million  included  in  ttie  2001  estimate.  Total  ek- 
penses  include  PSAF  of  $150.1  million  in  ttie  2002  budget  as  compared  witti  $206  9  million  in  ttie  2001  estimate. 

f  Corporate  overtiead  costs  are  allocated  to  Reserve  Bank  activities  on  a  dollar-ratio  basis  (based  on  their  proportion  of  total  Reserve  Bank 
costs).  Because  corporate  overhead  costs  are  not  closely  related.to  any  particular  priced  service,  the  priced-services  portion  of  these  costs  is  as- 
signed among  the  individual  services  to  facilitate  the  funding  of  significant  multiyear  strategic  investments  that  would  othemvise  result  in  short- 
term  price  fluctuations,  subject  to  established  minimum  and  maximum  amounts  In  2000,  the  assignment  of  corporate  overhead  costs  to  indi- 
vidual priced  sen/k:es  supported  the  Resent  Banks'  strategk:  check  modemization  project.  In  2001  and  2002  the  corporate  overhead  allocation 
among  priced  sen/ices  is  on  a  dollar-ratio  basis.  Table  la  t>elow  stiows  the  assignment  of  corporate  overtiead  costs  for  the  years  2000-2002 

TABLE  1  A.— CORPORATE  OVERHEAD  ALLOCATIONS  TO  PRICED  SERVICES  ' 

[In  millions  of  dollars] 


Year 


Check 


ACH 


Funds 
transfer 


Book-entry 


Noncash 
collection 


Special 
cash 


Total 


2000  Actual  

2001  (Estimate) 

2002  (Budget)  .. 


36.0 
43.4 
44.6 


8.0 
3.4 
4.0 


4.3 
2.7 
3.3 


1.1 
1.1 
1.2 


0.1 
0.1 

0.1 


0.1 
0.1 
0.1 


Table  2  presents  an  overview  of  the  budgeted  2001,  estimated  2001,  and  projected  2002  cost  recovery  performance 
by  category  of  priced  service. 

Table  2.— Priced  Services  Cost  Recovery 

[In  percent] 


Priced  sendee 

2001  Budget 

2001  Estimate 

2002  Budget 

All  servk:es 

981 
97.6 
101.3 
101.2 
95.6 
102.5 
100.5 

94.0* 
93.3 

100.3 
96.3 
87.1 

106.7 

104.4 

962 

Check 

954 

ACH  

101  0 

Funds  transfer 

100  8 

Book-entry 

100  2 

Noncash  collection 

926 

Special  cash  

1038 

1.  2001  Estimated  Performance — In 
2001,  the  Reserve  Banks  estimate  that 
they  will  recover  94.0  percent  of  the 
costs  of  providing  priced  services, 
including  imputed  expenses,  check 
modemization  special  project  costs,  and 
targeted  ROE.  compared  with  a  targeted 
recovery  rate  of  98.1  percent.^  Through 
August  2001,  the  Reserve  Banks 
recovered  95.6  percent  of  total  priced 
services  expenses,  including  imputed 
expenses,  check  modemization  special 
project  costs,  and  targeted  ROE. 
Although  the  estimated  2001  recovery 
rate  is  below  100  percent,  the  Reserve 
Banks  estimate  that  they  will  fully 
recover  actual  and  imputed  expenses 
qnd  earn  net  income  of  $48.9  million, 
$60.4  million  less  than  the  targeted  ROE 
of  $109.3  million.  The  2001  shortfall 
from  the  2001  budget  target  is  largely 
driven  by  three  factors:. 

•  Lower-than-expected  performance 
in  the  check  service  is  due  to  both  lower 
revenue  and  higher  expenses  than 
budgeted.  Check  service  revenues  will 
be  $9.8  million  lower  than  budgeted  due 
to  lower  volimie  growth  than  budgeted, 
customers  shifting  to  the  use  of  lower- 
priced  products,  and  implementation 


delays  of  two  quality  improvement 
products.  Local  check  costs  will  be 
$10.5  million  more  than  budgeted  and 
national  support  costs  allocated  to 
check  (excluding  check  modemization 
costs)  will  be  $6.9  million  more^than 
budgeted;  these  increased  expenses  will 
be  partly  offset  by  lower-than-budgeted 
check  modemization  costs  of  $6.0 
million.  3  The  Reserve  Banks  also 
incurred  imbudgeted  expenses 
associated  with  the  September  1 1 
terrorist  attacks;  these  totaled 
approximately  $19  million  and  are 
primarily  float  costs  resulting  from  a 
p>olicy  decision  to  grant  funds 
availability  according  to  published 
schedules  despite  the  delays  in 
presenting  checks  due  to  the  shutdown 
of  air  traffic.  Other  costs  associated  with 
the  September  1 1  event  included 
expenses  related  to  arrangements  for 
groimd  transportation  and  overtime  and 
related  expenses.^ 


2  Includes  float  costs,  but  excludes  higher  net 
income  on  clearing  balances,  associated  with  the 
•vents  of  September  11. 


'  Check  modemization  is  a  multi-year  initiative  to 
standardize  the  processing  of  checks  at  all  Reserve 
Banks,  adopt  a  common  platform  for  processing  and 
researching  check-adjustment  cases,  create  a 
national  system  for  archiving  and  retrieving  check 
images,  and  deliver  check  services  to  depository 
institutions  using  web  technology. 

*  Expenses  associated  with  September  1 1  may  l>e 
offset  by  increased  NICB  resulting  from  large  excess 
clearing  balances  held  during  the  September  11 — 
21  period. 


•  The  2001  estimated  net  income  on 
clearing  balances  (NICB),  an  imputed 
income,  is  significantly  lower  than  the 
budgeted  amount.^  For  the  year,  it  was 
originally  projected  to  be  $40.7  million, 
but  the  estimate  has  been  revised 
downward  to  $20.5  million.  The  decline 
is  the  result  of  a  larger  difference 
between  the  rate  at  which  earnings 
credits  are  paid  to  depository 
institutions  and  the  imputed  earnings 
rate  on  clearing  balances  in  2001  than 
budgeted. 

•  The  2001  estimated  pension  credit, 
an  offset  to  expenses,  is  lower  than 
budgeted.  It  was  budgeted  at  $117.1 
million,  but  the  estimate  is  $101.0 
million.  The  decrease  in  the  estimate  is 
generally  due  to  lower-than-anticipated 
return  on  pension  plan  assets  in  2000. 

2.  2002  Projected  Performance — For 
2002,  the  Reserve  Banks  project  that 
they  will  recover  96.2  percent  of  total 
priced  services'  expense,  including 
imputed  expenses  and  targeted  ROE. 
The  2002  fees  for  priced  services  are 
projected  to  result  in  a  net  income  of 
$55.1  million,  compared  with  a  targeted 
ROE  of  $92.5  million.  Factors  affecting 


'  NICB  consists  of  imputed  net  income  on 
clearing  l>alances,  assuming  investment  of  clearing 
balances  in  three-month  Treasury  bills,  minus  the 
cost  of  earnings  credits  granted  to  clearing  balance 
holders  at  the  federal  funds  rate. 
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2002  cost  recovery  include  the 
following: 

•  Net  costs  of  $86.0  million 
associated  with  the  check    | 
modernization  project. 

•  Methodology  changes  reduce 
imputed  income  in  NICB  and  reduce 
imputed  expenses  in  PSAF." 

•  In  the  2002  budget,  the  pension 
credit  is  about  $22  millicHi  lower  than 
in  2001  primarily  due  to  the  full 
amortization  in  2001  of  the  initial 
pension  asset  as  required  by  generally 
accepted  accounting  principles.  The 
amortization  of  the  initial  pension  asset 
contributed  $15  million  a  year  to  the 
pension  credit  from  1987  through  2001. 

The  primvy  risks  to  the  2002 
pro)ecti4xi  are  the  check  volume  and 
revenue  growth  projections,  the 
potential  for  cost  overruns  or  delays  in 
the  check  raodemizaticMi  (Ht^ects,  and 
potential  further  reductions  to  NICB  and 
priced  pension  credits.^  Additional 
risks  include  possible  volume  declines 
in  the  ACH  and  Fedwire  funds  transfn' 
services  due  to  increased  competition.* 


"The  methodology  for  computing  PSAF  was 
modified  in  October  2001  to  include  the  following 
changes  beginning  with  the  2002  calculation: 
clearing  balances  were  made  availaMe  to  finance 
long-term  priced-service  assets:  equity  was  imputed 
to  meet  the  FDIC  definition  of  a  well-capitalized 
institution:  target  return  on  equity  was  determined 
using  the  results  of  three  economic  models:  and  the 
peer  group  of  the  fifty  largest  bank  and  financial 
holding  companies  was  selected  based  on  total 
deposits,  rather  than  assets. 

'  If  forward-prtxessed  volume  were  unchanged 
from  the  2001  level,  revenue  would  decline  S9.9 
million  from  the  budgeted  level:  if  forward- 
processed  volume  declined  one  percent  below  the 
2001  level,  revenue  would  decline  SlS.S  million. 
Similarly,  payor  bank  service  revenues  would 
decline  by  $1.7  million  and  S2.6  million, 
respectively.  If  returned  check  volume  were 
unchanged  from  the  2001  level,  revenue  would 
decline  S0.8  million  frtim  the  budgeted  level:  if 
return  volume  were  one  percent  below  the  2001 
level,  revenue  would  decline  $2.2  million.  Savings 
in  operational  costs  and  variable  PSAF  would 
partially  offset  such  revenue  losses. 

■In  July  2001.  ptirsuant  to  previously  negotiated 
agreements,  the  Reserve  Banks  and  private-sector 
operators  (PSOs)  implemented  new  deposit 
deadlines  for  ACH  transactions  that  they  exchange 
with  each  other.  On  October  1 ,  the  Reserve  Banks 
and  the  PSOs  implemented  a  new  fee  structure  for 
these  interoperator  transactions.  The  new  deposit 
deadlines  and  interoperator  fee  structure  were 
intended  to  enhance  competition  in  the  provision 
of  ACH  services,  which  is  likely  to  result  in  volume 
shifts  from  the  Reserve  Banks  to  other  ACH 
operators  in  20O2.  Staff  believes  that  the  Reserve 
Banks'  ability  to  successfully  recover  their  ACH 
costs  in  2002  as  a  result  of  such  volume  shifts  may 
be  challenging:  however,  the  Reserve  Banks  believe 
that  they  will  be  able  to  recover  costs  over  the  long 
run.  The  competitor  to  the  Fedwire  funds  transfer 
service.  Clearing  House  Interbank  Payments  System 
(CHIPS),  implemented  an  intraday  finality 
mechanism  for  its  service  in  January  2001.  While 
there  has  been  little  movement  of  funds  transfer 
volume  from  Fedwire  to  CHIPS  to  date,  we 
understand  that  some  high-volume  funds  transfer 
customers  have  decided  to  begin  shifting 
substantial  funds  transfer  volume  to  CHIPS. 


Although  the  check  service  will  hot 
achieve  full  cost  recovery  in  2001  or 
2002,  the  Reserve  Banks  believe  that 
they  will  achieve  full  cost  recovery  of 
the  check  service  over  the  long  run  by 
aggressively  managing  local  and 
national  costs,  taking  advantage  of 
efficiencies  gained  from  check 
modernization,  and  increasing  value- 
added  product  revenue. 

3.  2002  Pricing— The  following 
summarizes  the  Reserve  Banks'  chmges 
in  fee  structures  and  levels  for  priced 
services: 

Check 

•  Fees  for  all  check  products  are 
increasing  3.7  percent  compared  with 
current  prices  or  4.0  percent  compared 
with  January  2001  fees.  Per-item  and 
cash-letter  fees  for  forward-collection 
check  products  are  also  increasing  at 
this  rate. 

•  Overall  prices  for  electronic 
products  overall  are  increasing  faster 
than  prices  for  paper  check  processing 
because  margins  for  electnmic  products 
are  currently  low»  than  for  paper  check 
products.  The  increases  reflect  a  Reserve 
Bank  strategy  to  price  these  products  to 
more  fully  reflect  their  value  to 
customers.  Transaction  fees  for  payor 
bank  services,  which  include  electronic 
check  products,  will  increase  4.5 
percent  relative  to  both  current  prices 
and  January  2001  fees. 

•  Aggregate  check  service  fee 
increases  in  2002  are  expected  to  cost 
depository  institution  customers 
approximately  $30  million,  assuming  no 
changes  to  current  customer  processing 
choices. 

•  Since  1996,  the  price  index  for 
check  has  increased  more  than  35 
percent. 

FedACH 

•  The  Reserve  Banks  will  retain 
cinrent  prices  for  customers  of  the 
FedACH  service.^  The  Reserve  Banks 
anticipate  a  reduction  in  fees  mid-year 
2002  as  a  part  of  the  overall  strategy  to 
meet  competitive  challenges. 


Fedwire  funds  transfer  volume  is  expected  to 
decline  as  customers  that  are  also  CHIPS 
participants  move  volume  from  Fedwire  to  CHIPS. 
"The  Reserve  Banks  modified  their  fee  structure 
for  transactions  exchanged  with  PSOs  October  1. 
2001 .  Under  the  new  fee  structure,  the  Reserve 
Banks  and  PSOs  will  charge  each  other  fees  for 
interoperator  transactions.  Other  price  changes 
effective  October  1  were  a  S0.0005  decrease  in  the 
per  item  origination  fee  for  items  deposited  in  large 
files:  a  $0.0020  decrease  in  the  per  item  receipt  fee 
for  all  items:  a  single,  standard  input  file  processing 
fee  of  S5.00  which  represents  a  decrease  of  $1.75 
for  large-volume  files  and  an  increase  of  $3.25  for 
small-volume  files:  and  a  new  $20.00  per  month  fee 
for  FedACH  settlement. 


•  Since  1996,  the  price  index  for  the 
ACH  service  has  decreased  almost  55  - 
percent. 

Fedwin  Faads  Traasfer  aad  Net 
Settlement 

•  The  Reserve  Bsmks  will  institute  fee 
reductions  to  funds  transfer  customers 
in  all  tiers:  tier  1 — ^two  cent  decrease  to 
$0.31  (6.1  percent  decrease);  tier  2 — two 
cent  decrease  to  $0.22  (8.3  percent 
decrease);  and  tier  3 — one-cent  decrease 
to  $0.15  (6.3  percent  decrease).^" 

•  Fimds  transfer  fee  decreases  in  2002 
are  expected  to  save  depository 
institutic^  customers  approximately  $3 
million. 

•  A  realignment  of  net  settlement 
service  prices  is  planned  to  more 
accurately  reflect  costs.  The  Reserve 
Banks  will  institute  the  following: 
decrease  the  settlement  entry  fee  15.8 
percent  to  $0.80;  increase  the  settlement 
file  fee  16.7  percent  to  $14.00;  increase 
the  off-line  settlement  statement  sul^ect 
to  surcharge  66.7  percent  to  $25; 
eliminate  the  fee  for  telephone 
notification;  and  decrease  the  daily 
settlement  fee  for  large-dollar  Fedwire- 
based  settlement  arrangements  42.9 
percent  to  $100,  the  same  as  the  fee  for 
small-dollar  Fedwire-based  settlement 
arrangements. 

•  Tne  price  index  for  Fedwire  funds 
transfers  and  net  settlement  has 
declined  almost  55  percent  since  1996. 

Fedwire  Beak-Eatry  Securities 

•  The  Reserve  Banks  will  lower  the 
following  fees  as  a  result  of  projected 
increases  in  volimies  due  to  the  addition 
of  Ginnie  Mae  securities:  decrease  the 
on-line  origination  and  receipt  fees  by 
$0.04  to  $0.66  (5.7  percent  decrease) 
and  decrease  the  monthly  accoimt 
maintenance  fee  per  issue  per  accoimt 
by  $0.04  to  $0.41  (8.9  percent  decrease). 

•  Inthesecondhalf  of  2002,  the 
Reserve  Banks  plan  to  introduce  a  fee 
for  a  new  feature  of  the  service — 
automated  claims  adjustments  related  to 
failed  securities  transactions,  interim 
accoimting  for  seciuities  with  an  accrual 
date  different  from  the  record  date,  and 
repurchase  agreement  tracking.  The 
Reserve  Banks  will  introduce  a  fee  for 
the  new  product  and  will  determine  this 
fee  once  volume  projections  can  be 
confirmed  by  actual  experience. 
Initially,  the  Reserve  Banks  plan  to 
establish  a  uniform  fee  for  all  claims 
adjustments. 

•  Book-entry  fee  decreases  in  2002 
are  expected  to  save  depository 
institution  customers  approximately 
$1.4  million. 


'°The  Reserve  Banks  reduced  the  per  transfer  fee 
for  tier  3  customers  by  one-cent  to  $0.16  on  August 
1,  2001. 
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•  Including  the  fee  change  for  2002, 
the  price  index  for  the  book-entry 
securities  service  has  declined  about  30 
percent  since  1996.  ' 

4.  2002  Price  Index— In  their  2002  fee 
schediUes,  the  Reserve  Banks  include 
changes  that  continue  to  provide  an 
economic  incentive  for  depository 
institution  customers  to  make  greater 
use  of  electronic  payment  services.  The 
price  index  for  electronic  payment 


services  (ACH,  funds  transfer  and  net 
settlement,  book-entry  securities,  and 
electronic  check)  and  electronic 
connections  is  projected  to  decline 
approximately  5  percent  in  2002.**  In 
contrast,  the  index  for  paper-based 
payment  services  (check,  special  cash, 
and  noncash  collection)  is  expected  to 
increase  almost  5  percent  in  2002.  The 
overall  2002  price  index  for  all  Federal 
Reserve  priced  services  is  projected  to 


increase  slightly  over  2  percent.  Since 
1996,  the  overall  price  index  has 
increased  approximately  3.5  percent.*^ 
Figure  1  compares  the  Federal  Reserve's 
price  index  for  priced  services  with  the 
gross  domestic  product  price  deflator, 
which  shows  that  Federal  Reserve 
priced  services  have  historically 
increased  more  slowly  than  the  deflator. 


nCUREl 
FEDERAL  RESERVE  PAYMENT  SERVICES  PRICE  INDEX 

Chained  Fisher  Ideal  Index  Compared  With  GDP  Price  Deflator 
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B.  Checlc— Table  3  shows  the  actual  2000,  estimated  2001,  and  projected  2002  cost  recovery  performance  for  the 
check  service. 

Table  3.— Check  Pro  Forma  Cost  AND  Revenue  Performance 

[In  millions  of  dollars] 


Year 

t 

rroVOno© 

1 

Total  expense 
2 

Net  income 
(ROE)  (1-2) 

3 

Target  ROE 

4 

Recovery  rate 

after  target 
ROE  (1/(2-^4)] 

5 

2000  

763.3 

680.1 

83.2 

80.8 

100.3% 

"The  decline  in  the  price  index  for  electronic 
payment  services  since  1996  has  reflected,  in  large 
part,  the  ability  of  the  Reserve  Banks  to  capitalize 
on  the  operational  efficiencies  and  scale  economies 
inherent  in  providing  payment  services  through 
centralized  electronic  payment  processing 
applications. 

"  These  estimates  are  based  on  a  chained  Fisher 
ideal  price  index.  This  index  provides  customers 


with  a  representation  of  the  total  price  or  cost  of 
Reserve  Bank  services,  offering  a  more  complete 
picture  than  is  possible  solely  from  comparing 
changes  in  individual  service  fees  over  time.  This 
index  is  not  adjusted  for  quality  changes  in  Federal 
Reserve  priced  services.  Data  elements  used  in 
calculating  the  index  include  explicit  fee  revenue 
bom  priced  services  products  and  services  and 
electronic  connections  to  the  Reserve  Banks  and 
volumes  associated  with  those  products  and 


services.  The  price  index  is  calculated  using  the 
actual,  estimated,  or  projected  full-year  revenues 
and  volumes.  For  2002,  the  year-over- year 
percentage  change  in  the  index  results  from  a 
comparison  of  the  2002  projections  to  the  2001 
estimates  for  priced  services  revenues  and  volumes 
The  changes  in  the  price  index  since  1996  are 
calculated  with  1996-2000  actual.  2001  estimated, 
and  2002  projected  revenues  and  volumes. 
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Table  3.— Check  Pro  Forma  Cost  and  Revenue  Performance— Continued 

[In  millions  of  doHars] 


Year 

Revenue 

1 

Total  expense 
2 

Net  income 
(ROE)  [1-2] 

3 

Target  ROE 
4 

Recovery  rate 

after  target 

ROE  [1/(2+4)1 

5 

2001  (Estimate) 

788.9 
788.9 
807.0 

755.4 
737.0 
772.1 

33.5 
51.9 
34.9 

90.3 
90.3 
73.7 

93.3% 

2001  (Adiusted  Estimate)*            

95.4% 

2002  (Budget)  j 

95.4% 

•  Includes  float  costs,  but  excludes  higher  NICB,  associated  with  the  events  of  September  1 1 . 


$36.4  million  shortfall,  relative  to  the 
budget,  in  after-tax  net  income.  The 
Reserve  Banks  expect  to  recover  all 
direct  and  indirect  costs  of  providing 
check  services  and  part  of  the  targeted 
return  on  equity.  The  lower-than- 
budgeted  recovery  rate  is  explained  by 
several  factors.  First,  service  revenue 
and  NICE  are  estimated  to  be  lower  than 
budgeted.  The  service  revenue  shortfall 
results  from  delayed  implementation  of 
explicit  quality-related  fees  for  return 
items,  lower-than-expected  volume  in 
forward-collection  and  electronic  check 
products,  and  customers'  use  of  lower- 
priced  products.  Second,  costs  are 
estimated  to  be  higher  than  budgeted 
because  of  lower  pension  credits, 
somewhat  offset  by  lower-than-budgeted 
check  modernization  costs.  Third,  cost 
recovery  will  be  lower  than  budgeted 
because  of  expenses  associated  with  the 
September  11  terrorist  attacks.  These 
expenses  are  primarily  float  costs 
resulting  from  a  policy  decision  to  grant 
funds  availability  according  to 
published  schedules  despite  the  delays 
in  presenting  checks  to  paying  banks 
due  to  the  shutdown  of  air  traffic.  Other 
costs  included  supplemental  ground 
transportation  and  overtime.^* 

The  voliune  of  checks  handled  by  the 
Reserve  Banks  appears  to  be  stabilizing. 
The  voliune  received  from  the  larger 


1. 2000  Performance — The  check 
service  recovered  100.3  percent  of  total 
costs  in  2000,  including  imputed 
expenses  and  targeted  ROE,  exceeding 
the  targeted  recovery  rate  of  98.7 
percent.  The  volxune  of  checks  collected 
decreased  0.5  percent  from  1999  levels, 
partly  because  of  price  increases  on  the 
lowest-priced  products  and  stabilization 
of  market  volumes  as  banks  that  had 
merged  in  previous  years  completed 
back  office  operational  consolidation 
and  participated  in  more  direct  clearing 
relationships.  Revenue  grew  from  1999 
levels  because  of  price  increases  and 
increases  in  forward-processed  and 
payor  bank  service  volumes,  but 
revenue  did  not  meet  the  budgeted 
amount.  Despite  lower-than-expected 
revenues,  full  cost  recovery  was 
achieved  through  an  even  greater  level 
of  cost  savings,  which  were  primarily 
the  result  of  local  cost  reductions  and 
postponed  check  modernization  project 
costs. 

2.  2001  Performance— Through 
August  2001,  the  check  service  has 
recovered  94.9  percent  of  total  costs, 
including  imputed  expenses  and 
targeted  ROE."  The  Reserve  Banks 
estimate  that  the  check  service  will 
recover  93.3  percent  of  its  costs  for  the 
full  year  compared  with  the  budgeted 
2001  recovery  rate  of  97.6  percent,  a 


banks  has  decreased  as  these  banks 
expand  clearinghouse  use  and  as 
merged  banks  have  consolidated  back 
office  operations.  Previous  years' 
temporary  volume  increases  following 
bank  mergers,  which  shifted  work  to 
Reserve  Banks  while  check-processing 
operations  were  streamlined,  are  now 
less  of  a  factor  because  of  fewer  bank 
mergers.  These  voliune  declines  have 
been  offset  by  product  improvements, 
which  have  continued  to  attract 
increased  forward-collection  volume. 

Forward-collection  check  product 
volume  through  August  2001  grew  0.7 
percent  (including  a  1.6  percent 
increase  in  processed  volume  and  a  9.5 
percent  decline  in  fine-sort  volume), 
following  the  0.5  percent  decline  in 
2000.  For  the  full-year  2001,  the  Reserve 
Banks  estimate  that  forward-processed 
volume  will  grow  2.2  percent,  which  is 
below  the  budgeted  4.0  percent  growth 
rate.  Because  the  full-year  growth  rate 
exceeds  the  growth  to  date,  the  estimate 
may  be  optimistic.  Return-item  volume 
has  been  higher  than  anticipated  and  is 
expected  to  remain  so  for  the  rest  of  the 
year.  Table  4  summarizes  the  year-to- 
date  and  full-year  estimated  growth 
rates  for  paper  check  products. 


Table  4.—  Paper  Check  Product  Volume  Growth  Rates 

[percent] 


Budgeted  2001 

Growth  through 

Estimated  2001 

growth 

August  2001 

growth 

3.7 

0.7 

1.6 

4.0 

1.6 

2.2 

0.6 

-9.5 

-5.5 

-6.0 

1.6 

0.9 

Total  forward-collection  . 
Forward-processed 
Fine-sort' 

Returns  


X 


'These  rates  exclude  electronic  fine-son  volume  Electronic  fine-sort  is  a  service  offered  by  one  Reserve  Bank  that  allows  depository  institu- 
tions to  excfiange  fine-sort  information  electronically  among  themselves  with  paper  checks  to  follow.  Includir)g  the  electronic  fine-sort  product, 
fine-sort  volume  growth  was  budgeted  to  increase  0.5  percent  in  2001  and  is  now  estimated  to  decrease  5.0  percent. 


"Total  costs  include  check  standardization 
special  protect  costs  of  SI  3.1  million.  None  of  these 
costs  are  deferred. 

>*  Normally  the  Reserve  Banks  recover  the  cost  of 
float,  including  float  generated  when  airports  close 


due  to  inclement  weather,  through  product  fees  or 
by  adjusting  when  they  grant  credit  for  deposits  to 
reflect  their  experience  collecting  funds  from 
paying  banks.  The  expenses  associated  with 
September  1 1  may  be  offset  by  increased  NICB 
resulting  from  large  excess  clearing  balances  held 


during  the  September  1 1-21  period.  The  expenses 
and  imputed  NICS  associated  with  the  September 
11  attack,  however,  will  not  be  taken  into 
consideration  in  setting  prices  for  2002  or  future 
years. 
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Continuing  a  trend  over  the  last  few 
years,  demand  for  electronic  check 
products  has  steadily  increased.  Reserve 
Banks  provide  payor  banks  with 
electronic  check  data  or  images  for 


about  37  percent  of  the  checks  they 
collect.  Year-to-date  2001  demand  for 
image  products  has  grown  19.6  percent 
to  approximately  948  million  check 
images,  which  represents  a  penetration 


rate  of  6.2  percent  of  all  checks 
collected  by  the  Reserve  Banks.  Growth 
and  penetration  rates  for  electronic 
check  products  are  sumiharized  in  table 
5. 


Table  5.— Electronic  Check  Product  Penetration  and  Growth  Rates 


Penetration  rate 
through  August 
2001 
(percent  of 
checks  col- 
lected)' 


Volume  arowth 

through  August 

2001 

(percent) 


Estimated 

growth  2001 

(percent) 


Electronic  check  presentment 

Truncatk)n 

Non-truncatk)n  

Electronic  check  informatkxi .. 

Images  


22.4 

5.6 

16.8 

7.1 

6.2 


7.3 

1.S 

9.4 

-6.9 

19.6 


6.2 

1.4 

7.9 

-8.4 

19.8 


'These  percentages  exclude  eiectronk:  fine-sort  volumes  from  the  number  of  checks  collected. 


3.  2002  Pricing— For  the  coming  year, 
the  Reserve  Banks  will  continue  to  focus 
on  the  check  modernization  initiatives 
to  standardize  check  processing  across 
all  Reserve  Bank  offices.  ^^  The  Reserve 
Banks  will  incur  significant  transition 
costs  associated  with  these  initiatives 
over  the  next  several  years.  These 
initiatives  are  expected  to  reduce  costs 
and  improve  service  over  the  long  term. 

In  2002,  fees  for  all  check  products 
are  increasing  4.0  percent  on  a  volume- 
weighted  basis  compared  with  fees 


introduced  in  January  2001  and  3.7 
percent  compared  with  current  fees.'^ 
Per-item  and  cash-letter  fees  for 
forward-collection  check  products  are 
also  increasing  at  this  rate.  The  average 
volume-weighted  fees  for  payor  bank 
services  will  increase  4.5  percent 
compared  with  both  January  2001  and 
ciurent  fees.  The  Reserve  Banks  will 
increase  fees  for  electronic  check 
information  products  at  a  faster  rate 
than  for  electronic  check  presentment 
products  (ECP),  thereby  encouraging 

TABLE  6.— 2002  Price  Changes 

>  [In  percent] 


depository  institutions  to  increase  their 
use  of  ECP  products.  Overall  prices  for 
electronic  check  products  are  increasing 
faster  than  prices  for  paper  check 
processing  because  margins  for 
electronic  products  are  currently  lower 
than  for  paper  check  products,  and  the 
prices  of  electronic  products  do  not  yet 
reflect  their  full  value  to  payor  banks. 
Table  6  summarizes  the  Reserve  Banks' 
2002  price  changes. 


Products 


2002  vs.  Janu- 
ary 2001  fees 


2002  vs.  cur- 
rent fees 


Total  check  servne 

Forward-collectkxi  

Forward-processed 

Returns  

Payor  bank  servk»s , 

Eiectronk:  check  presentment 

Electronic  cfieck  information  

Image  servKes  

Table  7  summarizes  ranges  of  key  check  fees  for  2001  and  2002. 

TABLE  7.— Selected  Check  Fees 


4.0 
4.1 
3.9 
3.9 
4.5 
4.5 
8.9 
3.0 


3.7 
3.7 
3.5 
3.9 
4.5 
4.5 
8.9 
-3.0 


i — 

4 

2001  Current  prk»  ranges 

2002  price  ranges 

-r— 

Items: 

Forward-processed 

City 

RCPC 

(per  item) 
$0,001  to  0.079 

(per  item) 
$0,001  to  0.079 

SO  003  to  0  200      

$0,003  to  0.300 

Forward  fine-soit 

City 

RCPC                         

$0,003  to  0.021  L,? 

$0,003  to  0.021 

$0,003  to  0.036 .:. 

$0,004  to  0.036 

Qualified  returned  checks 

"Check  modernization  is  a  multi-year  initiative 
to  standardize  the  processing  and  researching 
check-adjustment  cases,  create  a  national  system  for 
archiving  and  retrieving  check  images,  and  deliver 
check  services  to  depository  institutions  using  web 
technology.  Check  modernization  should  improve 
the  operational  efficiency  and  cost-effectiveness  of 


the  Reserve  Banks'  check  services  over  the  long  run. 
It  will  also  improve  the  consistency,  quality,  and 
uniformity  of  the  check  services  that  Reserve  Banks 
deliver  to  their  customers  and  allow  new  services 
to  be  developed  and  deployed  more  quickly. 

■■This  discussion  evaluates  volume-weighted 
change*  in  the  direct  fees  for  check  products.  The 


price  index,  discussed  in  the  cover  memorandum, 
evaluates  the  average  change  in  costs  that  would  be 
incurred  by  a  customer  purchasing  an  average 
market  basket  of  Federal  Reserve  check  products, 
taking  into  account  explicit  fees  and  product 
substitution. 
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Table  7.— Selected  Check  Fees— Continued 


2001  Current  price  ranges 


2002  price  ranges 


City  

RCPC  

Raw  returned  checks 

City 

RCPC  i 

Cash  letters: 

Forward-processed* J 

Forward  fine-sort  

Returned  checks:  raw/qualified 
Payor  bank  services: » 

MICR  information  

Electronk:  presentntent  

Truncation  <. 

Image  capture  

Image  delivery 

Image  archive  

Image  retrieval  .... 


$0.08  to  0.85 
$0.10  to  1.15 


$1.05  to  5.00 

$1.05  to  5.00 

(per  cash  letter) 

$2.00  to  32.00 

$3.00  to  14.00 

$2.00  to  14.00 

(Fixed)    (per  item) 

$0.0020-0.0070 

$0.0005-0.0100 

$0.0020-0.0180 

$0.0020-0.02 

Varies"    $0,001-0.008  

N/A    $0,001-0.01  

N/A    $0.3-5 


$2-15 
$1-11 
$2-7 
$2-15 


$0.08  to  0.85 
$0.10  to  1.15 

$1.05  to  5.00 
$1.05  to  5.00 

(per  cash  letter) 
$2^5  to  36.00 
$3^  to  14.00 
$2.00  to  14.50 

(Fixed)    (per  item) 
$2-15    $0.0030-0.0110 
$1-12    $0.0005-0.0100 
$2-7    $0.0040-0.0180 
$2-15    $0,002-0.02 
Varies »    $0,002-0.008 
N/A    $0,001-0.01 
N/A    $0.3-5 


Note:  Bold  indicates  cfiange  from  2001  prices. 

•  Cash  letter  fees  for  fonward-processed  items  transported  on  Check  Relay  for  2001  and  2002  include  a  fifty-cent  surcharge  due  to  higher  fuel 
costs. 
"  Fixed  fee  varies  by  media  type.  . 


4.  2002  Projected  Cost  Recovery^Foi 
2002,  the  Reserve  Banks  project  that  the 
check  service  will  recover  95.4  percent 
of  total  costs,  including  imputed 
expenses,  costs  associated  with  the 
check  modernization  project,  and 
targeted  ROE.  In  total,  the  Reserve 
Banks  expect  to  recover  all  direct  and 
indirect  costs  of  providing  check 
services,  but  only  a  portion  of  targeted 
ret\im  on  equity;  thus  net  income  is 
expected  to  fall  short  of  the  targeted 
ROE. 

Total  expenses  are  projected  to 
increase  approximately  $17.0  million,  or 
2.3  percent,  from  estimated  2001 
expenses.  Total  expenses  for  2002 
include  approximately  $86  million  in 
costs  for  the  four  check  modernization 
projects  (including  special  project 
costs),  representing  an  increase  of  $17.6 
million  over  the  2001  estimate. 

Check  service  revenue  is  projected  to 
increase  $50.2  million,  or  6.5  percent, 
from  the  2001  estimate,  as  a  result  of  fee 
and  volume  increases,  including  a 
budgeted  1.5  percent  increase  in 
forward-collection  volume  from  the 
estimated  2(M)1  level,  hi  2002.  revenues 
from  forward-collection  and  return-item 
processing,  payor  bank  services  and 
other  operating  and  imputed  revenues 
are  expected  to  represent  87.6  percent, 


11.6  percent,  and  0.8  percent, 
respectively,  of  the  check  services' 
budgeted  $821.7  million  in  product 
related  service  revenue.  Total  revenue 
also  reflects  the  decline  in  NICB, 
discussed  previously. 

In  2002,  forward-processed  voluime  is 
projected  to  be  15.6  billion,  an  increase 
of  1.8  percent  compared  with  the  2001 
estimate,  with  the  growth  coming  from 
additional  weekend  and  off-peak  Other 
Fed  volume.  Fine-sort  volumes  are 
expected  to  continue  to  decline  16 
million,  or  1.3  percent,  from  the  2001 
estimate.  Total  returns  are  projected  to 
be  179.8  million,  an  increase  of  0.6 
percent  compared  with  the  2001 
estimate. 

The  Reserve  Banks  anticipate  further 
growth  in  payor  bank  services.  The 
Reserve  Banks  project  electronic 
presentment  voliune  to  be  3.2  billion, 
reflecting  growth  of  16.7  percent  in 
2002,  and  truncation  voliune  to  be  978 
million,  an  increase  of  6.8  percent — 
significant  increases  in  growth  targets 
compared  with  2001  growth.  The 
Reserve  Banks  expect  to  meet  these 
targets  as  a  result  of  price  changes  that 
will  raise  electronic  information  fees 
compared  with  electronic  presentment 
fees  and  through  the  laiuching  of  a 
national  image  service,  which  will 


provide  additional  tools  for  banks 
accepting  electronic  check 
presentments.  Image  services  volume  is 
projected  to  be  1.8  billion,  a  projected 
growth  of  19.7  percent  in  2002,  which 
is  in  line  with  2001  growth  and  which 
may  be  driven  by  the  increased 
functionality  of  the  Image  Services 
System  (for  example,  electronic  access 
to  archived  check  images  using  web 
technology).  MICR  information  is 
projected  to  decrease  by  0.3  billion 
items  or  about  25  percent  in  2002, 
which  is  in  line  with  the  2001  decline. 

The  Board  believes  that  the  greatest 
risks  to  achieving  the  projected  cost 
recovery  rate  for  the  check  service  of 
95.4  percent  are  (1)  challenges  in 
meeting  Systemwide  volume  projections 
and  related  revenue  projections,  (2) 
potential  changes  in  NICB  and  priced 
pension  credits,  and  (3)  potential  check 
modernization  cost  overruns.  The 
results  of  changes  to  elements  of  NICB 
and  delays  in  the  timing  of  the  check 
modernization  project  could  also 
improve  the  2002  cost  recovery. 

C.  Automated  Clearinghouse  (ACH) — 
Table  8  presents  the  actual  2000, 
estimated  2001,  and  projected  2002  cost 
recovery  performance  for  the 
commercial  ACH  service. 


Table  8.— ACH  Pro  Forma  Cost  and  Revenue  Performance 

(In  millkxis  of  dollars] 


Year 


2000 


Revenue 


71.7 


Total  expense 


61.6 


Net  irKome 
(ROE) 
(1-2] 


10.1 


Target  ROE 


8.0 


Recovery  rate 

after  tairget 

ROE 

[1/(2+4)1 


103.1% 
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Table  8.— ACH  Pro  Forma  Cost  and  Revenue  Performance— Continued 

[In  millions  of  dollars] 


Year 


Revenue 


Total  expense 


Net  iTKXHne 
(ROE) 
(1-2] 


Target  ROE 


Recovery  rale 

after  target 

ROE 

(1/(2+4)1 


2001  (Estimate) 

2002  (Budget)  .. 


76.4 
66.4 


67.3 
59.3 


9.1 

7.1 


8.9 

6.5 


100.3% 
1010% 


1.  2000  Performance—la  2000,  the 
ACH  service  recovered  103.1  percent  of 
total  expenses,  including  imputed  costs 
and  targeted  ROE,  versus  a  targeted 
recovery  rate  of  100.0  percent. 
Commercial  ACH  voliune  was  13.6 
percent  higher  than  1999  volume, 
compared  with  the  11.6  percent  increase 
originally  projected  for  2000.  The 
Reserve  Banks'  prices  did  not  change 
over  the  course  of  the  year. 

2.  2001  Performance — Through 
August  2001,  the  ACH  service  recovered 
101.6  percent  of  total  expenses.  The 
Reserve  Banks  estimate  that  the  AC^H 
service  will  recover  1(X).3  percent  of 
total  expenses  in  2001,  compared  with 
the  targeted  recovery  rate  of  101.3 
percent.  The  variance  from  targeted 
recovery  is  partially  due  to  lower-than- 
expected  NICB  and  pension  credits.  The 
year-over-year  increase  in  expense  from 
$61.6  million  in  2000  to  $67.3  million 
in  2001  is  attributable  to  higher  national 
support  costs,  and  to  transition  costs 
associated  with  consolidating  the  twelve 
Districts'  AC^  operations  into  two 
o£Bces,  Minneapolis  and  Atlanta. 

The  Reserve  Banks  estimate  that  their 
2001  commercial  ACH  volume  will  be 

11.1  percent  higher  than  in  2000, 
compared  with  the  budgeted  10.0 
percent  increase.  Through  August  2001, 
by  contrast,  the  Reserve  Banks' 
commercial  ACH  volume  had  increased 

17.2  percent  bom  the  same  period  in 
2000.  The  difference  between  the 
volume  growth  through  August  and  the 
volume  growth  for  all  o£  2001  is  due  to 
the  Reserve  Banka'  expectation  that 
some  large-volume  customers  will  begin 
to  originate  their  ACH  transactions 


through  a  private-sector  ACH  operator. 
The  Reserve  Banks  also  expect  that 
other  large-volume  customers  may  split 
their  transactions  between  the  Federal 
Reserve  and  other  ACH  operators. 

On  October  1,  2001,  the  Reserve 
Banks  implemented  a  modified  ACH  fee 
structure  with  decreased  per-item  fees 
for  large-volume  files  and  increased 
monthly  fixed  fees  that  will  likely  result 
in  lower  overall  fees  to  large  and 
medium-sized  customers.  These  fee- 
structure  modifications  are  the  first 
phase  of  an  overall  strategy  to  meet 
competitive  challenges  facing  the 
Reserve  Banks'  ACH  service.  The 
modified  fee  structure  is  designed  to 
better  reflect  the  ACH  service's  cost 
structure,  which  is  characterized  by 
high  fixed  and  low  variable  costs. 

Also  on  October  1 ,  the  Reserve  Banks 
implemented  pricing  agreements  with 
other  operators  for  interoperator  ACH. 
transactions.  Under  the  new 
interoperator  agreements,  the  Reserve 
Banks  will  no  longer  charge  per-item 
fees  to  depository  institutions  for  ACH 
transactions  that  the  depository 
institutions  originate  or  receive  through 
another  operator.  Instead,  the  Reserve 
Banks  and  the  other  operators  will 
charge  each  other  fees  for  the 
interoperator  transactions.  Thus,  for 
ACH  items  originated  by  a  Reserve  Bank 
customer  and  destined  for  the  customer 
of  a  private-sector  operator,  the  Reserve 
Banks  will  pay  a  fee  to  the  private-sector 
operator  and  will  no  longer  receive  fees 
from  the  receiving  depository 
institution. 

3.  2002  Pricing— The  Reserve  Banks 
project  that  the  ACH  service  will 


recover  101.0  percent  of  its  costs  in 
2002,  including  imputed  expenses  and 
targeted  ROE.  Expenses  are  projected  to 
decrease  $8.0  million,  or  11.9  percent, 
from  the  2001  estimate.  The  decrease  in 
expense  results  primarily  from 
consolidating  ACH  operations,  which 
should  be  completed  in  February  2002, 
and  from  the  Reserve  Banks'  reduction 
of  ACH  business  development  costs. 

The  Reserve  Banks  project  that  2002 
ACH  revenue  will  decrease  $10.0 
million,  or  13.1  percent,  from  the  2001 
estimate  due  to  decreases  in  fees  and 
expected  transaction  volume.  In 
addition  to  the  October  1 .  2001  pricing 
structure  changes,  the  Reserve  Banks 
expect  to  further  reduce  fees  in  mid-year 
2002.  Although  the  Reserve  Banks  have 
not  finalized  the  details  of  the  mid-year 
2002  fee  changes,  the  Reserve  Banks 
expect  to  offer  volume-based  discounts 
to  their  ACH  transaction  fees. 

The  Reserve  Banks  project  that  ACH 
volume  will  be  5.1  percent  lower  in 
2002  than  in  2001 .  While  the  Reserve 
Banks  expect  total  ACH  volume  to  grow 
substantially,  the  projected  5.1  percent 
decline  in  Federal  Reserve  ACH  volimie 
assumes  many  of  the  Reserve  Banks' 
largest  customers'  shifting  at  least  a 
portion  of  their  volume  to  another 
operator.  The  Board  believes  there  is 
some  risk  that  transaction  volume  will 
decline  more  than  projected. 

D.  Funds  Transfer  and  Net 
Settlement — Table  9  presents  the  actual 
2000,  estimated  2001,  and  projected 
2002  cost  recovery  performance  for  the 
funds  transfer  and  net  settlement 
services. 


Table  9.— Funds  Transfer  and  Net  Settlement  Pro  Forma  Cost  and  Revenue  Performance 

[In  millk>ns  of  doHars] 


Year 

Revenue 
1 

Total  expense 
2 

Net  income 
(ROE) 
11-2] 

3 

Targe  ROE 

4 

Recovery  rate 

after  target 

ROE 

(1/(2+4)1 

5 

2000  

2001  (Estimate) 

64.6 
63.0 
56.1 

56.4 
56.7 
50.2 

8.2 
6.3 
5.9 

7.5 
7.5 
5.5 

101  1% 
983% 

2002  (Budget) 

100  8% 

56318 
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1.  2000  Performance— The  funds 
transfer  and  net  settlement  service 
recovered  101.1  percent  of  total  costs  in 
2000,  including  imputed  expenses  and 
targeted  ROE,  and  exceeding  the 
targeted  recovery  rate  of  100.4  percent. 
Although  expenses  for  2000  were  $1.7 
million  (2.5  percent]  less-than-original 
budget  projections,  service  revenue  was 
$1.4  million  (2.2  percent)  less-than- 
original  budget  projections.  The 
short&ll  in  service  revenue  was 
attributed  to  $0.8  million  (8.7  percent) 
less-than-expected  electronic 
connection  revenue  and  1.2  percent 
lower-than-expected  funds  transfer 

'Voliune. 

2.  2001  Performance— Through 
August  2001,  the  funds  transfer  and  net 
settlement  services  recovered  99.5 
percent  of  total  costs,  including  imputed 
expenses  and  targeted  ROE.  For  full- 
year  2001,  the  Reserve  Banks  estimate 
that  the  funds  transfer  and  net 
settlement  services  will  recover  98.3 
percent  of  total  expenses,  compared 
with  a  targeted  recovery  rate  of  101.2 
percent.  The  underrecovery  is  attributed 
to  several  factors,  including  lower-than- 
expected  NICB  and  pension  credit,  and 
higher-than-budgeted  operating  costs, 
which  were  primarily  due  to  higher- 
than-anticipated  automation  costs. 

Funds  transfer  voliune  through 
August  2001  has  increased  4.5  percent 
relative  to  the  same  period  in  2000.  For 
the  full-year,  the  Reserve  Banks  estimate 
a  3.0  percent  voliune  increase  over  2000 
compared  to  a  budgeted  decline  of  1.2 
percent.  The  Reserve  Banks  anticipated 
a  decline  in  funds  volume  in  2001 
because  of  potentittt  shifts  in  volume 
from  Fedwire  to  CHIPS. i^  These  shifts, 
however,  have  not  been  realized  fully  to 
date,  but  the  Reserve  Banks  expect  some 
shifts  in  volume  to  CHIPS  during  the 
remaining  months  of  the  year. 

3.  2002  Fedwire  Funds  Transfer 
Pricing — The  Reserve  Banks  will 
maintain  the  thresholds  for  volume- 
based  discounts  but  reducing  the  per- 
transfer  fees  for  each  threshold. 
Specifically,  the  Reserve  Bank^will 
lower  the  transfer  fee  for  the  first 
volume  tier  (<2,500  transfers  per  month) 
by  two  cents  from  $0.33  to  $0.31  (6.1 
percent),  lower  the  transfer  fee  for  the 
second  volume  tier  (2,501-80,000 


"The  New  York  Clearing  House  implemented  an 
intraday  finality  mechanism  for  its  CHIPS  service 
in  January  2001.  While  there  has  been  little 
movement  of  funds  transfer  volume  from  Fedwire 
to  CHIPS  to  date,  the  New  York  Clearing  House  has 
increased  its  marketing  efforts  and  we  understand 
that  some  high-volume  funds  transfer  customers 
have  decided  to  begin  shifting  substantial  funds 
transfer  volume  to  CHIPS.  Fedwire  funds  transfer 
volume  is  expected  to  decline  as  customers  that  are 
also  CHIPS  participants  move  volume  from  Fedwire 
to  CHIPS. 


transfers  per  month)  by  two  cents  from 
$0.24  to  $0.22  (8.3  percent),  and  lower 
the  transfer  fee  for  the  third  volume  tier 
(>  80,000  transfers  per  month)  by  one 
cent  from  $0.16  to  $0.15  (6.3  percent).'* 
The  average  (volume-weighted)  per- 
transfer  price  would  decline  from  its 
current  level  of  $0,216  to  $0,201  (6.8 
percent).  In  addition,  the  Reserve  Banks 
will  retain  the  off-line  surcharge  at  its 
current  level. 

Reserve  Banks  project  that  the 
Fedwire  funds  transfer  service  will 
recover  100.8  percent  of  total  costs  in 
2002,  including  imputed  expenses  and 
targeted  ROE.  Total  costs  are  expected 
to  decline  $8.5  million  (13.2  percent) 
from  the  2001  estimate,  primarily  due  to 
operating  cost  reductions  of  $4.9  million 
(8.5  percent).  The  reduction  in  operating 
costs  is  due  to  cost  savings  associated 
with  the  consolidation  of  the  majority  of 
funds  transfer  activities  to  the  Federal 
Reserve  Banks  of  Boston,  New  York, 
Richmond,  and  Kansas  City.'^ 

Funds  transfer  volume  is  expected  to 
decline  1.1  percent  from  the  2001 
estimate  as  customers  that  are  also 
CHIPS  participants  move  volume  from 
Fedwire  to  CHIPS.  Since  the 
implementation  of  volume-based 
pricing,  volume  growth  in  the  high- 
volume  pricing  tier  (tier  3)  has  outpaced 
growth  in  the  other  two  tiers.  In  2002, 
however,  the  Reserve  Banks  project  that 
any  trend  growth  in  tier  3  volume  will 
be  offset  by  the  migration  of  transfers  to 
CHIPS.  The  Reserve  Banks  also  expect 
that  the  loss  of  volume  in  tier  3  will  be 
somewhat  offset  by  movement  of 
volume  from  the  mid-volume  pricing 
tier  (tier  2)  to  tier  3  due  to  merger 
activity  and  the  consolidation  of  master/ 
sub-account  relationships.  Therefore, 
the  Reserve  Banks  project  that  in  2002 
tier  3  volume  will  remain  relatively 
stable  at  48.8  percent  of  total  volume 
and  tier  2  volume  will  decline  by  0.7 
percent  to  33.9  percent'of  total  volume. 
The  Reserve  Banks  also  project  that 
volume  in  the  low-volume  pricing  tier 
(tier  1)  will  increase  0.5  percent  to  17.3 
percent  of  total  volume. 

The  Reserve  Banks  project  total  funds 
transfer  revenue  to  decline  by  $6.9 
million  (11.0  percent)  in  2002  from  the 
2001  estimate  primarily  because  of  the 
full-year  effect  of  the  August  2001  and 
proposed  2002  price  reductions. 


'"The  Reserve  Banks  reduced  the  per  transfer  fee 
for  the  highest-volume  tier  (tier  3)  from  S0.17  to 
SO.  16  on  August  1.2001. 

■^SpeciGcally.  the  Reserve  Banks  will 
consolidate  on-line  funds  operations  to  the  Federal 
Reserve  Banks  of  Boston  and  Kansas  City,  and  fund 
computer  interface  testing  to  the  Central  Business 
Administration  Function  at  the  Federal  Reserve 
Banks  of  New  York  and  Richmond.  The 
consolidation  began  in  September  2001  and  will  be 
completed  in  August  2002. 


4.  2002  Net  Settlement  Pricing—By 
year-end  2001,  all  local  net  settlement 
arrangements  will  have  been  converted 
to  the  enhanced  net  settlement  service. 
The  Reserve  Banks  will  increase  the  per 
settlement  file  fee  by  $2.00  from  $12.00 
to  $14.00  (16.7  percent)  and  reduce  the 
per-settlement  entry  fee  by  $0.15  from 
$0.95  to  $0.80  (15.8  percent);  these 
changes  will  lower  the  costs  for  the 
larger  arrangements  while  only 
marginally  increasing  the  costs  for  a  few 
of  the  smaller  arrangements.  The 
revenue  loss  is  minimal — a  net  of 
$10,000  or  1.4  percent  of  the  previous 
fee  level.  The  Reserve  Banks  will 
eliminate  the  off-line  notification 
service  and  associated  surcharge  in 
2002.  In  addition,  the  Reserve  Banks 
will  raise  the  off-line  origination 
surcharge  by  $10.00  frx>m  $15.00  to 
$25.00  (66.7  percent)  to  better  reflect  the 
work  involved  in  providing  this  service; 
budgeted Tevenue,  however,  will  not  be 
affected  because  this  service  is  only 
offered  as  a  contingency  to  the 
arrangements. 20  Further,  the  Reserve 
Banks  will  standardize  the  fee  for  all 
Fedwire-based  settlements  at  $100. 
Previously,  small  arrangements  were 
charged  $100  and  large  arrangements 
were  charged  $175.  There  will  be  no 
effect  on  revenue  because  the  only 
arrangement  that  was  being  charged  , 
$175  made  changes  early  in  2001  to  its 
file  structure  to  fit  the  criteria  for  the 
$100  fee.  Finally,  the  Reserve  Banks  will 
retain  the  $60  minimum  acco'int 
maintenance  fee  per  arrangement.  2'  The 
Reserve  Banks  expect  settlement  entry 
and  file  volumes  to  remain  stable  in 
2002  compared  with  the  2001  estimate. 

E.  Book-Entry  Securities — Book-entry 
securities  includes  purchase  and  sale 
activity.  Table  10  presents  the  actual 
2000,  estimated  2001,  and  projected 
2002  cost  recovery  performance  for  the 
book-entry  securities  service.22 


^°  while  the  Reserve  Banks  encourage  net 
settlement  arrangements  to  maintain  their  own 
contingency  procedures,  they  will  provide  off-line 
contingency  services  in  the  eveiit  of  the  failure  of 
an  arrangement's  primary  contingency  backup 
arrangement. 

"  The  monthly  account  maintenance  fee  will 
only  be  assessed  if  total  settlement  charges  during 
a  calendar  month  are  less  than  S60.00.  In  addition, 
the  fee  will  be  reduced  by  the  total  amount  of  any 
p^r  entry  and  per  settlement  changes  incurred 
during  the  month. 

"  The  Reserve  Banks  provide  securities  transfer 
services  for  securities  issued  by  the  U.S.  Treasury 
Department,  federal  government  agencies, 
govenunent-sponsored  enterprises,  and  certain 
international  institutions.  The  priced  component  of 
this  service,  reflected  in  this  memorandum,  consists 
of  revenues,  expenses,  and  volumes  associated  with 
the  transfer  of  all  non-Treasury  securities.  For 
Treasury  securities,  the  Treasury  Department 
assesses  fees  for  the  securities  transfer  component 
of  the  service.  The  Reserve  Banks  assess  a  fee  for 
the  money  settlement  component  of  a  Treasury 
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Table  10.— Book-Entry  Securities  TRAr^sFER  Pro  Forma  Cost  and  Revenue  Performance 

In  millions  of  dollars 


Year 

Revenue 
1 

Total  expense 
2 

He\  income 
(ROE) 
11-2] 

3 

Target  ROE 

4 

Recovery  rate 

after  target 

ROE 

I1/(2+4)] 

5 

2000              

18.5 
19.0 
22.6 

16.0 
19.5 
20.3 

2.6 
-0.5 
2.3 

1.9 
2.3 
2.2 

103.9% 

2001  (Estimate) 

871% 

2002  (Budoet)  

100.2% 

1.  2000  Performance— The  book-entry 
securities  service  recovered  103.9 
percent  of  total  costs  in  2000,  including 
imputed  expenses  and  targeted  ROE, 
exceeding  the  target  recovery  rate  of 
101.3  percent.  Total  costs  for  2000  were 
$1.1  million  (6.6  percent)  higher  than 
budgeted,  and  service  revenue  was 
approximately  $1.5  million  (9.0  percent) 
more  than  budgeted.  The  additional 
revenue  was  due  to  higher-than- 
expected  on-line  volume  and  account 
and  issue  maintenance  volume.  Total 
book-entry  transfer  voliune  increased 
15.2  percent  bom.  the  1999  level. 

2.  2001  Perfonnance— Through 
August  2001,  the  book-entry  securities 
service  recovered  90.0  percent  of  total 
costs,  including  imputed  expenses  and 
targeted  ROE.  For  full-year  2001,  the 
Reserve  Banks  estimate  that  the  book- 
entry  securities  service  will  recover  87.1 
percent  of  total  costs,  compared  with  a 
targeted  recovery  rate  of  95.6  percent. 
The  underrecovery  is  attributed  to 
several  fectors,  including  higher-than- 
budgeted  operating  costs,  mostly  due  to 
higher-than-anticipated  automation 
costs  and  higher-than-anticipated 
volume,  and  a  less-than-expected 
pension  credit.  In  addition,  NICB  is 
lower  than  budgeted  and  the  book-entry 
service  is  projected  to  take  in  less 
revenue  due  to  the  delay  of  the 
conversion  of  Government  National 
Mortgage  Association  (Ginnie  Mae) 
seciuities  to  the  National  Book-Entry 
System  (NBES),  which  was  plaimed  for 
the  fourth  quarter  2001,  but,  because  of 
the  events  of  September  11,  wiU  be 
delayed  until  the  first  quarter  2002. 

Through  August  2001,  total  book- 
entry  seciuities  transfer  volume  has 
increased  19.6  percent  compared  with 
the  same  period  in  2000.  For  the  full 
year,  the  Reserve  Banks  estimate  that 
total  book-entry  volume  will  increase 
15.4  percent  from  the  2000  level, 


compared  with  a  budgeted  8.7  percent 
increase.  The  increased  volume  is 
primarily  due  to  higher-than-anticipated 
mortgage  refinancing  activity,  but  the 
Reserve  Banks  expect  this  activity  to 
slow  down  in  the  remaining  months  of 
the  year. 

3.  2002  Pricing— The  Reserve  Banks 
will  reduce  the  on-line  transfer 
origination  and  receipt  fee.by  four  cents 
from  $0.70  to  $0.66  (5.7  percent),  and 
lower  the  per-issue  per-account 
maintenance  fee  by  four  cents  frt>m 
$0.45  to  $0.41  (8.9  percent).  The  Reserve 
Banks  will  retain  the  off-line  surcharge 
and  account  maintenance  fee  at  their 
current  levels.  The  Reserve  Banks  will 
implement  new  fimctionality  to  support 
automated  claim  adjustments  related  to 
failed  securities  transactions,  interim 
accounting  for  securities  with  an  accrual 
date  different  than  the  record  date,  and 
repurchase  agreement  tracking.^^  The 
Reserve  Banks  will  implement  fail 
tracking  in  December  2001,  but  have  not 
yet  announced  the  implementation 
dates  for  interim-accounting  adjustment 
processing  and  repurchase  agreement 
tracking.  The  Reserve  Banks  will 
determine  a  fee  for  the  new 
fimctionality  once  volume  projections 
can  be  confirmed  by  actual  experience, 
and  plan  to  implement  this  fee  in  the 
second  half  of  2002.  Initially,  the 
Reserve  Banks  plan  to  establish  a 
uniform  fee  for  all  claims  adjustments. 

The  purchase  and  sale  activity 
represents  less  than  0.5  percent  of  the 
costs  and  revenues  of  the  book-entry 
securities  service  line.  Provision  of  this 
activity,  which  facilitates  the  purchase 
and  sale  of  Treasury  and  government 
agency  securities  by  depository 
institutions  on  the  secondary  market,  is 
consolidated  at  the  Federal  Reserve 
Bank  of  Chicago.  Steadily  declining 
volume  over  the  past  six  years  strongly 
suggests  there  is  no  longer  a  need  for  the 


Federal  Reserve  Banks  to  provide  this 
activity  and  private-sector  alternatives 
exist.  The  Reserve  Banks'  Wholesale 
Payments  Product  Office  (WPPO)  will 
develop  an  exit  strategy  for  the  product 
by  year-end  2001.  In  the  interim,  the 
Reserve  Banks  will  maintain  the  $40 
transaction  fee  for  securities  purchases 
and  sales. 

The  Reserve  Banks  project  that  the 
book-entry  securities  service  will 
recover  100.2  percent  of  costs  in  2002, 
including  imputed  expenses  and 
targeted  ROE.  The  Reserve  Banks  project 
that  total  costs  for  the  service  will 
increase  3.1  percent — a  $0.4  million 
decrease  in  the  pension  credit  combined 
with  a  $0.9  million  increase  in  costs 
associated  with  the  agency  portion  of 
the  service  will  be  partially  offset  by 
$0.9  million  costs  savings  associated 
with  the  consolidation  of  the  majority  of 
securities  activities  to  the  Federal 
Reserve  Banks  of  Boston,  New  York,  and 
Kansas  City.^* 

The  Reserve  Banks  project  the  volume 
of  agency  securities  transfers  in  2002 
will  increase  19.8  percent  from  the  2001 
estimate  and  total  revenue  will  increase 
18.7  percent  from  the  2001  estimate. 
The  volume  increase  is  due  to  the 
scheduled  move  of  Ginnie  Mae 
sprnntifts  to  NBES  by  March  2002.  The 
influx  of  more  than  325,000  Ginnie  Mae 
securities  also  will  dramatically 
increase  the  number  of  securities  issues 
held  in  customers'  securities  accounts; 
the  number  of  issues  maintained  is 
projected  to  nearly  double.  Additional 
securities  issues  from  the  Federal 
National  Mortgage  Association  (Fannie 
Mae),  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac),  and  the 
Veterans  Administration  will  also  move 
to  the  service  in  2002,  albeit  in  much 
smaller  numbers,  as  the  securities 
processing  system  of  the  former 
Participants  Trust  Company  is  retired. 


securities  transfer:  this  component  is  not  treated  as 
a  priced  service. 

"  23  Initially,  the  new  functionality  will  l>e 
available  only  for  mortgage-backed  securities,  while 
functionality  for  Treasury  securities  and  other 
agency  debt  may  be  incorporated  later. 


'*SpeciRcally,  the  Reserve  Banks  will 
consolidate  on-line  securities  operations  at  the 
Federal  Reserve  Banks  of  Boston  and  Kansas  City, 
joint  custody  collateral  processing  at  the  Federal 
Reserve  Bank  of  Boston,  and  securities  computer 
interface  testing^at  the  Central  Business 


Administration  Function  at  the  Federal  Reserve 
Bank  of  New  York.  Theconsolidation  began  in 
September  2001  and  will  be  completed  in  August 
2002.  • 
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F.  Noncash  Collection — Table  11  lists 
the  actual  2000,  estimated  2001,  and 
projected  2002  cost  recovery 


performance  for  the  noncash  collection 
service. 


Table  11.— Noncash  Collection  Pro  Forma  Cost  and  Revenue  Performance 

[In  millions  of  dollars] 


Year 


Revenue 


Total  expense 


Net  jfxxxne 
(ROE) 
[1-2J 


Target  ROE 


Recovery  rate 

after  target 

ROE 

[1/(2+4)1 


2000  

2001  (Estimate) 

2002  (Budget)  .. 


2.4 
2.0 
1.5 


2.1 
1.7 
1.4 


0.4 
0.3 
0.0 


0.2 
0.2 
0.1 


108.6% 

106.7% 

92.6% 


1.  2000  Performance — ^The  noncash 
collection  service  recovered  108.6 
percent  of  total  expenses  in  2000, 
including  imputed  expenses  and 
targeted  ROE,  slightly  exceeding  the 
targeted  recovery  rate  of  108.1  percent. 
Volume  for  2000  declined  15.3  percent 
from  1999  levels,  compared  with  a 
budgeted  decline  of  29.3  percent,  and 
revenue  declined  20.1  percent  from 

1999  levels,  compared  with  a  budgeted 
decline  of  31.6  percent.  Total  costs  for 

2000  increased  3.6  percent  over  1999 
levels,  compared  with  an  11.3  percent 
budgeted  decline.  The  increase  was 
primarily  due  to  additional  costs 
associated  with  the  purchase  of 
computer  equipment. 

2.  2001  Performtmce— Through 
August  2001,  the  noncash  collection 
service  recovered  118.1  percent  of  its 
costs.  For  full-year  2001,  the  Reserve 
Banks  estimate  that  the  noncash 
collection  service  will  recover  106.7 
percent  of  costs,  including  imputed 
expenses  and  targeted  ROE,  compared 
with  the  targeted  recovery  rate  of  102.5 


percent.  Through  August,  volume 
declined  20.2  percent  compared  with 
the  same  period  in  2000.  The  Reserve 
Banks  estimate  that  full-year  2001 
volimie  and  revenue  will  decrease  20.8 
percent  and  18.6  percent,  respectively, 
from  the  2000  levels;  these  estimates  are 
consistent  with  the  budgeted  decline.  In 
addition,  the  Reserve  Banks  anticipate 
that  full-year  total  costs  will  decrease 
17.3  percent  frt)m  2000  levels,  compared 
with  a  12.4  percent  budgeted  decline. 
3.  2002  Pricing— The  Reserve  Banks 
will  retain  all  fees  in  2002  at  their 
cxirrent  levels.  The  Reserve  Banks 
project  that  the  noncash  collection 
service  will  recover  92.6  percent  of  total 
costs,  including  imputed  expenses  and 
targeted  ROE,  in  2002.  The 
imderrecovery  is  the  result  of 
continuing  volimie  decline  within  the 
service.  The  Reserve  Banks  project  a 
volume  decline  of  22.8  percent  in  2002, 
from  the  2001  estimate,  resulting  in  a 
revenue  decline  of  $0.5  million  (25.6 
percent).  The  Reserve  Banks  project  that 
total  costs  will  decline  $0.3  million 


(14.3  percent)  in  2002  compared  with 
the  2001  estimate. 

New  issues  of  bearer  municipal 
securities  effectively  ceased  in  1983 
when  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  removed  the 
tax  advantage  for  investors.  Volume 
decline  will  continue  as  the  number  of 
outstanding  physical  securities 
diminishes  and  other  service  providers 
compete  for  the  remaining  coupon 
redemption  and  bond-collection 
activity. 

G.  Special  Cash — Priced  special  cash 
services  represent  a  very  small  portion 
(less  than  one  percent)  of  overall  cash 
services  provided  by  the  Reserve  Banks 
to  depository  institutions.  Special  cash 
services  include  providing  wrapped 
coin,  packaging  nonstandard  currency 
orders  and  deposits,  and  making 
registered  mail  shipments  of  currency 
and  coin.  Table  12  presents  the  actud 
2000,  estimated  2001,  and  projected 
2002  cost  recovery  performance  for 
special  cash  services. 


Table  12.— Special  Cash  Pro  Forma  Cost  and  Revenue  Performance 

[In  miUions  of  doHars] 


Year 

Revenue 

1 

Total  expense 
2 

Net  income 
(ROE) 
(1-2) 

3 

Target  ROE 

4 

Recovery  rate 

after  target 

ROE 

[1/(2+4)1 

5 

2000  

2.2 
2.2 
2.3 

2.2 
2.1 
2.2 

0.1 
0.2 
0.2 

0.1 
0.1 
0.1 

968 

2001  (Estimate) 

1044 

2002  (Budget)  i, 

103.8 

1.  2000  Performance — In  2000,  special 
cash  services  recovered  98.8  percent  of 
total  expenses,  including  imputed 
expenses  and  targeted  ROE,  compared 
Mrith  a  targeted  recovery  rate  of  101.7 
percent.  This  underrecovery  was  due 
primarily  to  the  increase  in  the  costs 
associated  with  the  registered  mail 
service  in  Kansas  City. 


2.  2001  Performance—Through 
August  2001 ,  special  cash  services 
recovered  103.7  percent  of  total 
expenses,  including  imputed  expenses 
and  targeted  ROE.  For  full-year  2001, 
the  Reserve  Banks  estimate  that  special 
cash  services  will  recover  104.4  percent 
of  total  expenses  compared  with  a 
targeted  recovery  rate  of  100.5  percent. 


The  overrecovery  is  primarily  due  to 
higher-than-anticipated  volumes  of 
nonstandard  packages  in  Chicago  along 
with  mid-year  price  increases  for  coin 
wrapping  and  registered-mail  services 
in  Helena.  The  additional  revenue  is 
offset  slightly  by  the  discontinuation  of 
nonstandard  packaging  in  El  Paso  and 
registered  mail  services  in  Boston. 
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3.  2002  Pricing— Tor  2002,  the 
Reserve  Banks  project  that  special  cash 
services  will  recover  103.8  percent  of 
costs,  including  imputed  expenses  and 
targeted  ROE.  Total  costs  are  projected 
to  increase  $0.1  million  or  6.2  percent 
from  the  2001  level,  and  revenue  is 
expected  to  increase  $0.1  million  or  5.5 
percent  from  the  2001  level.  The 
anticipated  cost  increase  is  due  to  an 
increase  in  direct  and  support  costs 
associated  with  the  Kansas  Qty 
registered  mail  service;  the  anticipated 
revenue  increase  is  due  to  the  full-year 
effiect  of  the  mid-year  repricing  for  coin 
wrapping  and  registered  mail  in  Helena 
and  the  increase  in  the  registered  mail 
surcharge  in  the  Tenth  District. 

Beginning  in  January  2002,  the  Tenth 
District  will  increase  the  insurance  fee 
from  $0.32  to  $0.45  and  increase  the 
surcharge  for  registered  mail  from  $16  to 
$24.  The  increase  in  the  insurance  fees 
will  offset  an  increase  in  registered  mail 
insurance  costs,  and  the  increase  in  the 
registered  mail  siircharge  reflects  higher 
projected  costs  to  manage  insurance 
issues  for  this  service.  The  Tenth 
District  expects  registered  mail  volume 
to  decrease  approximately  12  percent 
because  of  an  active  campaign  to 
encourage  the  use  of  armored-carrier 
service. 

n.  Private-Sector  Adfostment  Factor 

A.  Background— ^ch.  year,  as 
required  by  the  Monetary  Control  Act  of 
1980,  the  Reserve  Banks  set  fees  for 
priced  services  provided  to  depository 
institutions.  These  fees  are  set  to  recover 
all  direct  and  indirect  costs  and 
imputed  costs,  including  financing 
costs,  return  on  equity  (profit),  taxes, 
and  certain  other  expenses  that  would 
have  been  incurred  if  a  private  business 
firm  provided  the  services.  These 
imputed  costs  are  based  on  data 
developed  in  part  from  a  model 
comprising  consolidated  financial  data 
for  the  nation's  fifty  largest  bank 
holding  companies  (BHCs).  The 
imputed  costs  and  imputed  profit  are 
collectively  refmed  to  as  the  PSAF.  In 
a  comparable  £ashion,  investment 
income  is  imputed  and  netted  with 
related  direct  costs  associated  with 
clearing  balances  to  estimate  net  income 
on  clearing  balances  (NICB). 

The  Board  ap[m}ved  the  following 
method  changes,  which  are 
incorporated  in  the  2002  PSAF  and 
NICB  calculations: 

•  A  porticm  of  clearing  balances  is 
used  as  a  funding  source  for  priced 
services  assets.  Long-term  assets  are 
partially  funded  from  an  initial  core 
amoiint  of  $4  billion  clearing 


balances.25  The  new  method  requires  an 
analysis  of  interest  rate  risk  sensitivity, 
which  compares  rate-sensitive  assets 
with  rate-sensitive  liabilities  and 
measures  the  effect  on  cost  recovery  of 
a  change  in  interest  rates  of  up  to  200 
basis  points. 

•  Equity  is  imputed  at  5  percent  of 
total  assets  in  order  to  meet  the  FDIC 
definition  of  a  well-capitalized 
institution  in  its  classification  for 
assessing  insurance  premiums. 

•  The  pre-tax  retiun  on  equity  (ROE) 
is  determined  using  the  results  of  the 
comparable  accoimting  earnings  model 
(CAE),  the  discounted  cash-flow  model 
(DCF),  and  the  capital  asset  pricing 
model  (CAPM).  Within  the  CAPM  and 
DCF  models,  the  ROE  is  weighted  based 
on  market  capitalization,  and  within  the 
CAE  model,  Uie  ROE  calciilation  is 
equally  weighted.  The  results  of  the 
three  models  are  averaged  to  impute  the 
PSAF  pre-tax  ROE. 

•  The  peer  group  of  the  fifty  largest 
bank  holding  companies  is  selected 
based  on  total  deposits. 

The  new  method  reduces  both  the 
amoxmt  of  imputed  debt  and  its 
associated  costs  included  in  the  PSAF 
and  the  imputed  investments  and 
related  income  included  in  the  NICB. 
Following  is  a  description  of  the  PSAF 
and  NICB  calculations: 

1.  Private  Sector  Adjustment  Factor— 
The  method  for  calculating  the 
financing  and  equity  costs  in  the  PSAF 
requires  determining  the  appropriate 
levels  of  debt  and  equity  to  impute  and 
applying  the  applicable  financing  rates. 
This  requires  developing  a  pro  forma 
priced  sOTvices  balance  sheet  using 
actual  Reserve  Bank  assets  and 
liabilities  associated  with  priced 
services  and  imputing  the  remaining 
elements  that  would  exist  if  the  Reserve 
Banks'  priced  services  were  provided  by 
a  private  sector  business  firm. 

The  amoimt  of  the  Reserve  Banks' 
assets  that  will  be  used  to  provide 
priced  services  during  the  coming  year 
is.  determined  using  Reserve  Bank 
information  on  actual  assets  and 
projected  disposals  and  acquisitions. 
The  priced  portion  of  mixed-use  assets 
is  determined  based  on  the  allocation  of 
the  related  depreciation  expense.  The 
priced  portion  of  actual  Reserve  Bank 
Utilities  consists  of  balances  held  by 
Reserve  Banks  for  clearing  priced 
sewices  transactions  (clearing  balances), 
estimated  based  on  historical  data,  and 


**Cara  clMfing  baltnct  an  considarad  the 
portion  of  tha  balancaa  that  have  ramainad  ttabla 
ov«r  tima  without  ra^ard  to  tha  magnitude  of  actual 
daaring  halancaa.  The  remainder  <rfthe  balanciw  i« 
considarad  non-core  daar^ig  balancaa  and  ■bora 
term  in  duration. 


other  liabilities  such  as  accounts 
payable  and  accrued  expenses. 

Short-tenn  debt  is  imputed  only  when 
non-core  clearing  balances  and  short- 
term  liabilities  are  not  sufficient  to  fund 
short-term  assets.  Long-term  debt  is 
imputed  only  when  core  clearing 
balances  and  long-term  liabilities  are 
not  sufficient  to  fund  long-term  assets  or 
if  the  interest  rate  risk  sensitivity 
analysis  indicates  that  estimated  risk 
will  exceed  a  change  in  cost  recovery  of 
more  than  two  percentage  points.  Equity 
is  imputed  to  meet  regulatory 
requirements  for  a  well-capitalized 
institution,  which  is  currently  5  percent 
of  total  assets  and  10  percent  of  risk- 
weighted  assets. 

a.  Financing  rates — When  needed  to 
impute  short-  and  long-term  debt,  the 
debt  rates  are  derived  based  on  these 
elements  in  the  BHC  model.  Equity 
financing  rates  are  based  on  the  average 
of  the  return  on  equity  (ROE)  results  of 
three  economic  models  using  data  from 
the  BHC  model. 

For  simplicity,  given  that  federal 
corporate  tax  rates  are  graduated,  state 
tax  rates  vary,  and  various  credits  and 
deductions  can  apply,  a  specific  tax  rate 
is  not  calculated  for  Reserve  Bank 
priced  services.  Instead,  the  use  of  a  pre- 
tax ROE  captures  imputed  taxes.  The 
resulting  ROE  influences  the  dollar  level 
of  the  PSAF  and  Federal  Reserve  price 
levels  because  this  is  the  return  a 
shareholder  would  expect  in  order  to 
invest  in  a  private  business  firm.  The 
use  of  the  pre-tax  return  on  equity 
assumes  100  percent  recovery  of 
expenses,  including  the  targeted  return 
on  equity.  The  recommended  PSAF  is, 
therefore,  based  on  a  precise  matching 
of  revenues  and  actual  and  imputed 
costs.  Shotild  the  pre-tax  earnings  be 
greater  or  less  than  the  targeted  ROE,  the 
PSAF  is  adjusted  for  the  tax  expense  or 
savings  associated  with  the  adjusted 
recovery.  The  imputed  tax  rate  is  the 
median  of  the  rates  paid  by  the  BHCs 
over  the  past  five  years  adjusted  to  the 
extent  that  BHCs  are  invested  in 
mimicipal  bonds. 

b.  Other  Costs— The  PSAF  also 
includes  the  estimated  priced  services 
expenses  of  the  Board  of  Governors  and 
imputed  sales  taxes  based  on  Reserve 
Bank  expenses.  An  assessment  for  FDIC 
instirance,  when  required,  is  imputed 
based  on  current  FDIC  rates  and 
projected  clearing  balances  held  with 
the  Federal  Resove. 

2.  Net  Income  on  Clearing  Balances — 
The  NICB  calculation  is  made  each  year 
along  with  the  PSAF  calculation  and  is 
based  on  the  assmnption  that  Reserve 
Banks  invest  clearing  balances  net  of 
balances  used  to  finance  priced-services 
assets  and  imputed  reserves.  Based  on 
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these  net  clearing  balance  levels, 
Reserve  Banks  impute  an  equal 
investment  in  tliree-month  Treasiiry 
bills.  The  calculation  also  involves 
detennining  the  actual  priced  services 
cost  of  earnings  credits  (amoimts 
available  to  offset  future  service  fees)  on 
contracted  clearing  balances  held,  net  of 
expired  earnings  credits,  based  on  the 
federal  funds  rate.  The  rates  and 
clearing  balance  levels  used  in  the  NICB 
estimate  are  based  on  the  actual  rates 
and  balances  &om  the  six  months  before 
the  calculation  date.  Because  clearing 
balances  are  held  for  clearing  priced 
services  transactions,  they  are  directly 
related  to  priced  services.  Therefore,  the 
net  earnings  or  expense  attributed  to  the 
imputed  Treasury-bill  investments  and 
the  cost  associated  with  holding 
clearing  balances  are  considered  income 
for  priced  services  activities. 

B.  Discussion — The  decrease  in  the 
2002  PSAF  is  primarily  due  to  the 
recent  method  changes.  Because  core 
clearing  balances,  rather  than  imputed 
debt,  are  funding  long-term  priced 
services  assets,  there  is  a  decline  in 
PSAF  expenses  associated  with  debt 
financing.  In  addition,  a  reduction  in 
required  imputed  equity  results  in  a 
reduction  of  equity  costs.  The  decline  in 
debt  financing  expenses  and  equity 
costs  in  the  PSAF  is  offset  by  a 
reduction  in  imputed  Treasury-bill 
investment  earnings  in  the  NICB. 

1.  Asset  Base — The  total  estimated 
cost  of  Federal  Reserve  assets  to  be  used 
in  providing  priced  services  is  reflected 
in  table  13.  While  total  priced  services 
assets  have  decreased,  the  pension  asset 
and  other  assets  financed  through  the 
PSAF  including  premises,  receivables, 
and  prepaid  expenses  have  increased. 
Table  14  shows  that  the  short-term 
assets  funded  with  short-term  payables 
and  non-core  clearing  balances  total 
$113.3  million.  This  amount  represents 
an  increase  of  $9  million,  or  8.6  percent, 
from  the  short-term  assets  funded  in 
2001.  Long-term  assets  funded  with 
long-term  liabilities,  core  clearing 
balances,  and  equity  are  projected  to 
total  $1,479.3  million.  This  amount 
represents  an  increase  of  $83.9  million, 
or  6  percent,  from  the  long-term  assets 
funded  in  2001.  Growth  of  $81.6  million 


in  the  pension  asset  explains  the 
majority  of  the  increase,  while  increases 
in  Board  and  Reserve  Bank  building 
assets  explain  an  additional  $13.6 
million.  These  increases  are  offset  by  a 
decrease  of  $11.3  million  in  other 
Reserve  Bank  fixed  assets. 

2.  Debt  and  Equity  Costs  and  Taxes — 
As  previously  mentioned,  core  clearing 
balances  from  the  NICB  calculation  are 
available  as  a  funding  source  for  priced 
services  assets.  Table  14  shows  that 
$633.0  million  in  clearing  balances  are 
used  to  fund  priced  services  assets  in 
2002.  The  interest  rate  sensitivity 
analysis  in  table  15  indicates  that 
potential  T-bill  and  federal  funds  rate 
decreases  of  200  basis  points  produce  a 
decrease  in  cost  recovery  of  0.2 
percentage  points.  The  established 
threshold  for  change  to  cost  recovery  is 
two  percentage  points;  therefore, 
interest  rate  risk  associated  with  using 
these  balances  is  within  acceptable 
levels  and  no  long-term  debt  is  imputed. 

Table  16  shows  the  imputed  PSAF 
elements,  the  pre-tax  retvun  on  equity, 
and  other  required  PSAF  recoveries 
proposed  for  2002  along  with  the 
financing  and  tax  rates  used  for 
developing  the  2002  PSAF.  The 
elimination  of  imputed  short-  and  long- 
term  debt  results  in  a  decline  in 
expenses  associated  with  debt  financing 
of  $32.0  million.  The  pre-tax  return  on 
equity  rate  decreased  from  24.0  percent 
for  2001  to  22.1  percent  for  ^002.  As  a 
result  of  this  rate  decrease  and  reduced 
imputed  equity,  the  pre-tax  return  on 
equity  declined  $28.6  million.  As 
indicated  previously,  the  2002  pre-tax 
return  on  equity  was  calculated  using 
the  combined  results  of  three  models, 
while  2001  PSAF  pre-tax  return  on 
equity  was  calculated  using  the  single 
CAE  method.  The  effective  tax  rate  used 
in  2002  also  decreased  to  29.3  percent 
from  31.5  percent  in  2001. 

3.  Capital  Adequacy^nd  FDIC 
Assessment — As  shown  in  table  17,  the 
amount  of  equity  imputed  for  the 
proposed  2002  PSAF  is  $592.3  million, 
a  decrease  of  $72.1  million  from 
imputed  equity  of  $664.4  in  2001.  As 
noted  above,  the  2002  equity  is  based  on 
5  percent  of  total  assets,  as  required  by 
the  FDIC  for  a  well-capitalized 


institution  in  its  definition  for  purposes 
of  assessing  insurance  premivmis.  In. 
both  2002  and  2001,  the  capital  to  risk- 
weighted  asset  ratio  and  the  capital  to 
total  assets  ratio  both  exceed  regulatory 
guidelines.  As  a  result,  no  FDIC 
assessment  is  imputed  for  either  year. 
4.  Peer  Group — Using  total  deposits 
instead  of  total  assets  as  the  basis  of 
selection  of  the  peer  group  marginally 
changed  the  peer  group  composition. 
Three  new  holding  companies  are 
represented  for  2000  data,  the  last  year 
for  which  audited  data  are  available. 

m.  Analysis  of  Competitive  Effect 

All  operational  and  legal  changes 
considered  by  the  Board  that  have  a 
substantial  effect  on  payments  system 
participants  are  subject  to  the 
competitive  impact  analysis  described 
in  the  March  1990  policy  statement 
"The  Federal  Reserve  in  the  Payments 
System."  ^e  Under  this  policy,  Uie  Board 
assesses  whether  the  change  would  have 
a  direct  and  material  adverse  effect  on 
the  ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
because  of  differing  legal  powers'  or 
constraints  or  because  of  a  dominant 
market  position  of  the  Federal  Reserve 
deriving  from  such  legal  differences.  If 
the  fees  or  fee  structures  create  such  an 
effect,  staff  must  further  evaluate  the 
changes  to  assess  whether  their 
benefits — such  as  contributions  to 
payment  system  efficiency,  payment 
system  integrity,  or  other  Board 
objectives — can  be  retained  while 
reducing  the  hindrances  to  competition. 

The  Board  does  not  believe  that  these 
fees  or  fee  structures  will  have  a  direct 
and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services." 
Assuming  the  Reserve  Banks'  volume 
and  cost  projections  are  accurate,  these 
fees  are  set  to  provide  the  Federal 
Reserve  a  return  on  equity  similar  to 
that  earned  by  the  large  BHCs  and 
provide  for  full  cost  recovery  over  the 
long  run. 


Table  13.— Comparison  of  Pro  Forma  Balance  Sheets  for  Federal  Reserve  Priced  Services 

[Millions  oi  dollars — average  for  year] 


o 


Short-term  assets: 

Imputed  reserve  requirement  on  clearing  balances^^ 

Investment  in  marketat>le  securities^' 

Receivat)les  

Materials  and  supplies 

Prepaid  expenses 

Items  in  process  of  collection^* 

Total  short-temi  assets  

Lor)g-term  assets: 

Premises2« 

Furniture  and  equipment  

Leasehold  improvements  and  long-term  prepayments 

Prepaid  pension  costs 

Total  long-term  assets 

Total  assets 

Short-term  liabilities: 

Clearing  balances  and  balances  arising  from  early  credit  of  uncollected  Hems 

Defen-ed  credit  items^s 

Short-tenn  debt»  

Short-term  payables  , 

Total  short-term  liabilities  

Long-term  liabilities: 

Postemployment/retirement  befwfits 

Long-term  debt*"  , 

Total  long-term  liabilities 

Total  liabilities 

Equity : 

Total  liabilities  and  equity , 


2002 


$  678.5 
5,473.0 

81.7 
3.8 

27.8 
4,102.8 


10,367.6 

431.1 

177.7 

70.4 

8Gb.  1 


1.479.3 


$11,846.9 


$  7,377.5 

3,509.8 

0.0 

103.9 


_10.991.2 

263.4 
0.0 


263.4 


11,254.6 
592.3 


$11,846.9 


2001 


$742  4 
6,681  9 

77.3 
3.6 

234 
3,6067 


11.135.3 

417.5 

185.5 

73.9 

718.5 


1.395.4 


$12.5307 


$  7,424  3 

3,6067 

16.9 

864 


11,135.3 

251  9 

479  1 


731.0 


11,866  3 
664.4 


$12.5307 


2'Funded  with  clearing  balances. 

^BRepresents  float  costs  that  are  directly  estimated  at  ttie  sennce  level. 

^Includes  allocations  of  Board  of  Governors'  assets  to  priced  services  of  $1 .1  million  for  2002  and  S0.7  million  for  2001. 

30No  debt  is  imputed  in  2002  because  clearing  balances  are  used  as  an  available  funding  source. 


"FRRS7-X45.2. 
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Table  14.— Portion  of  clearing  balances  used  to  fund  priced  services  assets  in  2002 


[DoUar  amounts  In  miUions] 


A.  Short-tenn  asset  funding: 

Short-term  assets  to  be  funded: 

Receivables  

Materials  and  supplies 

Prepaid  expenses 


$81.7 

3.8 

27.8 


Total  short-term  assets  to  be  funded  

Short-term  funding  sources:  Short-term  payables 


113.3 
103.9 


Portion  of  short-term  assets  funded  with  imputed  short-term  debt  or  non-core  clearing  balances  3> 

B.  Long-term  asset  funding:      | 
Long-term  assets  to  be  funded: 

Premises  

Furniture  and  equipment  

Leasehold  improvements  and  long-term  prepayments 

Prepaid  pension  cost 


9.4 


$431.1 

177.7 

70.4 

800.1 


Total  long-term  assets  to  be  funded. 
Long-term  funding  sources: 

Postemployment/retirement  beneflts  liability 
Imputed  equity  '* 4 


263.4 
592.3 


855.7 


Portion  of  long-term  assets  funded  with  imputed  long-term  debt  or  core  clearing  balances  ^^ 


623.6 


C.  Total  clearing  balances  used  for  funding  priced-services  assets.  '--^ 

3>  Clearing  balances  shown  on  table  13  are  available  for  funding  priced-services  assets.  Using  these  balances  redlices  the  amount  available 
for  investment  in  Treasury  bills  for  the  net  income  on  clearing  balances  calculation.  Short-term  assets  are  funded  with  non-core  clearing 
balances.  Long-term  assets  are  funded  with  core  clearing  balances;  a  total  of  $4  billion  in  balances  is  available  for  this  purpose.  No  short-or 
long-term  debt  is  imputed. 

32  See  table  16  for  calculation  of  required  imputed  equity  amount. 
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Table  15.— 2002  Interest  Rate  Sensitivity  Analysis 

[Dollar  amounts  In  millions] 


Rate  sensitive 


Rate  insensitive 


Total 


Assets: 

Imputed  reserve  requirement  on  clearing  t>alances 

Investment  in  marketable  securities 

Receivables  

Materials  and  supplies 

Prepaid  expenses 

Items  in  process  of  collection  33 

Long-term  assets 


$678.5 


$5,473.0 


593.0 


81.7 
3.8 

27.8 
3.509.8 
1.479.3 


$78.5 

5.4730 

81  7 

3.8 

27.8 

4.1028 

1,479.3 


Total  assets 


Liabilities: 

Clearing  balances  and  balances  arising  from  early  credit  of  uncollected 
items  *• 

Deferred  credit  items 

'     Short-term  payables  

Long-term  liat>ilitles 

Total  liabilities 


$6,066.0 


$5,780.9 


$11,846.9 


$5,892.2 


$1,485.3 

3,509.8 

103.9 

263.4 


$7,3775 

3,5098 

1039 

263.4 


$5,892.2 


$5,362.4 


$11,254.6 


Rate  change  results: 


Asset  yield  ($6.066.0x  -  .02)  

UabJIity  cost  ($5,892.2x  -  .02)  

Effect  of  200  basis  point  decrease 

2002  budgeted  revenue  

Effect  of  decrease 


$955.9 
(3.5) 


200  basis  point 

decrease  in  t>oth 

rates 

$(121.3) 

(117.8) 

$(3.5) 


-Revenue  adjusted  for  effect  of  interest  rate  decrease 


$952.4 


2002  budgeted  total  expenses 

2002  budgeted  target  ROE  

Tax  effect  of  interest  rate  decrease  ($-3.5  x  29.3%) 

Total  recovery  anrKXjnts 


$900.9 
92.5 
(1.0) 


$992.4 


Recovery  rate  tiefore  interest  rate  decrease 
Recovery  rate  after  interest  rate  decrease  .. 


96.2% 
96.0% 


Effect  of  interest  rate  decrease  on  cost  recovery  ^^ 


.2% 


33  The  amount  designated  rate  sensitive  represents  the  amount  of  cash  Items  in  process  of  collection  that  are  Invested  in  three-month  Treasury 
bills. 

34Tfie  amount  designated  rate  Insensitive  represents  clearing  t>atances  on  which  earnings  credits  are  not  paid. 

3s  Effect  of  a  potential  change  in  rates  is  less  tfian  a  2  percentage  point  change  in  cost  recovery,  tfierefore,  no  long-term  debt  is  imputed  for 
2002. 

Table  16.— Derivation  of  the  2002  and  2001  PSAF  [Dollar  amounts  in  millions] 


2002 


2001 


a.  Imputed  elements: 

Sfiort-lerm  debfso 

Long-temi  debt37  

Equity: 

Total  assets  from  table  13 

Required  capital  ratio  3b  .... 


Total  equity 


B.  Cost  of  Capital: 

1.  Financing  rates/costs: 

Short-temi  debt  

Long-term  detjt 

Pre-tax  retum  on  equity  39 

2.  Elements  of  capital  costs:  *° 

Short-term  det>t  

Long-term  debt 

Equity 


$0.0 
$0.0 

$11,846.9 
5% 


$189 
$479.1 


$592.3 


$6644 


N/A 

N/A 

22.1% 

$0.0 

0.0 

$592.3x22.1%  =  130.9 


4.7% 

6.5% 

24  0% 

$18.9x4  7%  =  $  9 

479.1x6.5%  =  31  1 

664.4x24.0%  =  159  5 
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Table  16.— Derivation  of  the  2002  and  2001  PSAF  [Dollar  amounts  in  millions]— Ck)ntinued 

2002 

2001 

Total  eauitv i 

$130.9 

$191.5 

C.  Other  required  PSAF  recoveries: 

Sales  taxes    , 

$14.1 
0.0 
5.1 

$10.5 

.  Federal  deposit  insurance  i 
Board  of  Governors  experts 

issessment 

0.0 

(es  

4.9 

19.2 

15.4 

D.  Total  PSAF  recoveries 

$150.1 

$206.9 

As  a  percent  of  assets  

1.3% 
19.0% 
29.3% 

1.7% 

As  a  percent  of  expenses** 

E  Tax  rates                             

28.5% 
31.5% 

3"  No  short-temi  debt  Is  Imputed  In  2002  because  clearing  balances  are  used  as  a  funding  source.  For  2001 ,  short-term  debt  is  imputed  to  fi- 
nance only  those  assets  that  are  not  funded  with  short-term  payables. 

3^  No  long-term  debt  Is  imputed  In  2002  because  clearing  balances  are  used  as  a  funding  source.  For  2001 ,  long-tenn  debt  consists  of  total 
priced  long-term  assets  less  postretirement/postemployment  benefit  liabilities. 

38  Based  on  the  Federal  Deposit  Insurance  Corporation's  definition  of  a  well-capitalized  institution  for  purposes  of  assessing  insurance  pre- 
miums. 

^  For  2001 ,  the  pre-tax  rate  of  retum  on  equity  Is  t>ased  on  the  average  after-tax  rate  of  return  on  equity,  adjusted  by  ttie  effective  tax  rate  to 
yield  the  pre-tax  rate  of  retum  on  equity  for  each  bank  holding  company  for  each  year.  These  data  are  then  averaged  over  five  years  to  yield  the 
pre-tax  retum  on  equity  for  use  In  the  PSAF.  For  2002,  the  pre-tax  rate  of  retum  on  equity  Is  determined  averaging  the  result  from  the  method 
used  for  2001  (23.5%),  along  with  results  from  a  capital  asset  pricing  model  (21.4%),  and  a  discounted  cash  flow  model  (21.4%). 

*<>The  division  of  financing  between  debt  and  equity  for  2001  was  detennined  using  the  debt-to-equity  ratio  from  the  bank  hokling  company 
model. 

*^  System  2002  budgeted  priced  sen/lces  expenses  less  shipping  are  $791 .9  million. 


Table  17.— Computation  of  2002  Proposed  Capital  Adequacy  for  Federal  Reserve  Priced  Services 

[Millions  of  dollars] 


Risk 
weight 


Weighted 
assets 


Imputed  reserve  requirement  on  clearing  t>alances 

Investment  in  marketable  securities  

Receivables  

Materials  and  supplies 

PrepakJ  expenses  

Items  In  process  of  collection 

Premises  

Fumiture  and  equipment  

Leases,  leasehold  Improvements  &  long-term  prepayments 
Prepakl  pension  costs  


Total 


Imputed  equity  for  2002:        $592.3 
Capital  to  risk-weighted  assets:       25.2% 
Capital  to  total  assets:        5.0% 


$678.5 

5,473.0 

81.7 

3.8 

27.8 

4,102.8 

431.1 

177.7 

70.4 

800.1 


$11,846.9 


0.0 
0.0 

.2 
1.0 
1.0 

.2 
1.D 
1.0 
1.0 
1.0 


0.0 

0.0 

16.3 

3.8 

27.8 

820.6 

431.1 

177.7 

70.4 

800.1 


$2,347.8 


Automated  Clearing  House  Fee  Schedule  *2 


Pees 


Origination  (per  item  or  record):  *3 
"       Items  in  small  tiles 

Items  In  large  files  

Addenda  record  

Receipt  (per  item  or  record): 

Item 

Addenda  record 

Input  file-processing  fees  (per  file) 
Monthly  fees  (per  routing  number): 

Account  servicing  fee**  ..j 

FedACH  settlement**  I 

Information  extract  file  

Voice  response  retum  Item/notifKatkxi  of  change  (NOC)  fees** 
NonelectronK;  input/output  fees:  *^ 

Tape  Input/output 

Paper  output 


Diskette  output 


$0.0055 
0.0040 
0.0020 

0.005 

0.002 

5.00 

25.00 

20.00 

10.00 

2.00 

25.00 
15.00 
15.00 
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Automated  Clearing  House  Fee  Schedule  *2— continued 


Fees 


Facsimile  retum/f>KX)*«  

Cross-border  fees: 

Cross-border  item  surcharge*" 

Same-day  recall  of  item  at  receivirtg  gateway  operator  

Same-day  recaH  of  item  not  at  receiving  gateway  operator 

Hern  trace 

Mk:rofk:he  

Delivery  by  courier 


15.00 

0.039 
3.50 
5.00 
5.00 
3.00 

10.00 


*^This  fee  schedule  does  not  include  the  Reserve  Banks'  charges  to  prfvate-sedor  operators  for  interoperator  transactnns. 

*3  Small  files  contain  fewer  than  2,500  itents  artd  large  files  contain  2,500  or  more  items. 

**  The  account  servicing  fee  appTies  only  to  routing  numbers  that  have  received  or  oriqinated  transactkxis  tt»t  are  processed  by  ttte  Federal 
Reserve.  Institutkxts  that  have  a  "government  only"  receiver  status  or  that  elect  to  use  a  PSO  exdusivety  are  not  assessed  the  account  servicing 
fee. 

*sThe  fee  for  FedACH  settlement  is  applied  to  any  routirra  nurnber  with  activity  during  a  month.  This  fee  does  not  apply  to  routing  numtwrs 
ttiat  use  the  Federal  Reserve  for  government  transactxxis  only. 

**The  fee  includes  the  transaction  fee  in  addition  to  ttte  voice-response  fee.  The  Reserve  Banks  a*lso  assess  a  $15  fee  for  every  government 
paper  retunVNOC  they  process.  This  service  is  not  consklered  a  pticed  servkx.  The  fee  includes  ttte  transactkxi  fee  in  additkxi  to  the  conversk)n 
fee. 

*^  These  servtees  are  offered  in  contingetKy  situations  only. 

*8The  fee  includes  the  transaction  fee  in  additkxi  to  tfie  converskxi  fee. 

*"The  cross-border  item  surcharge  is  a  per-item  surcharge  in  addition  to  the  standard  item,  addenda,  and  input  processing  fees. 

Funds  Transfer  and  Net  Settlement  Fee  Schedule 


Fees 


Funds  transfer 

Volume-based  prfeing  fees  (originattons  and  receipts): 

Per  transfer  for  the  first  2,500  transfers  per  month 

Per  transfer  for  additk>nal  transfers  up  to  80,000  per  month  

Per  transfer  for  every  transfer  over  80,000  per  month 

Surcharge: 

Off-line  trar>sfer  originated 

Telephone  notifKatkm  : -v. 

I^t  settlement: 
Bask:  fee: 

Settlement  charge  per  entry 

Settlement  file  charge  

Surcharge:  Off-line  originatkm  per  file  

Monthly  account  maintenance  so 

Fedwire-based  net  settlen>ent:  s'  Settlement  charge  per  day  


$0.31 
0.22 
0.15 

15.00 
15.00 


080 

14.00 

25.00 

60.00 

100  00 


^The  monttiiy  account  maintenance  fee  will  only  be  assessed  if  total  settlement  charges  during  a  caler>dar  month  are  less  than  $60  The  fee 
will  be  reduced  by  ttie  total  annount  of  any  per  entry  and  per  settlement  charges  incuned  during  tt>e  month. 

s^  Participants  in  arrangements  and  settlement  agents  are  also  charged  the  applKat>le  Fedwire  funds  transfer  fee  for  each  transfer  into  and  out 
of  the  settlement  account. 


Book-Entry  Securities  Fee  Schedule 

[Agency  Securities] 


Fees 


Book-entry  securities  transfer 

BasK  transfer  fee:  Transfer  or  reversal  originated  or  received 
Surcfiarge:  Off-line  transfer  or  reversal  originated  or  received 
Monthly  maintenance  fees: 

Account  nrtaintenance  (per  account)  

Issues  maintair>ed  (per  Issue/per  account) 

Purchase  &  sale:  Transactkxi  fee  „ 


$0.66 
25.00 

15  00 

0.41 

40.00 


Noncash  Collection  Fee  Schedule 


Fees 


Coupon  collectkxi: 

Cash  letters: 

With  five  or  fewer  coupon  envetopes 
With  six  to  fifty  coupon  envelopes  .... 

Coupon  envekjpes: 

With  five  or  fewer  coupon  envekipes 
With  six  to  fifty  coupon  envetopes  .... 

Retum  items  


$7.50 
1500 

4.75 

250 

20.00 
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.  NONCASH  Collection  Fee  Schedule— Continued 

Fees 

Bond  collection  <Der  bond)                i 

"40.00 

52  Plus  actual  shipping  costs. 

~^                                        Special  Cash  Services  Fee  Schedule 

' 

Fees 

Wrapped  coin  (per  box") 
Helena  

Nonstandard  packaging 

Seventh  District  offices  (per  cun'ency  order  or  deposit) 
Helena  (per  coin  bag  deposited) 


El  Paso  (Express  Cash  orders) 


$3.25 

$12,005* 

Will  be  discontinued  De- 
cember 2001 
Discontinued  October  2001 


53  There  are  50  rolls  of  coin  in  each  box. 

5*  This  service  only  applies  to  the  $1  through  $20  denominations. 


Surcharge 


Insurance 
Fee  56 


Registered  Mail  Fees  55 

First  District 

Helena57 

Tenth  Disthct  Offices 


Discontinued  April  2001 
$30.00 
$24.00  $0.45 


55  Depository  institutions  also  pay  any  postage  fees  incurred  for  registered  mail.  Postage  fees  are  billed  separately  from  Federal  Reserve  Bank 
surcharges  and  insurance  fees. 

56  Insurance  fees  are  based  on  every  $1 ,000  shipped  via  the  registered  mail  service  in  excess  of  the  first  $25,000,  which  is  covered  by  the 
U.S.  Postal  Service. 

57  The  Helena  Office  only  ships  registered  mail  packages  valued  up  to  $25,000,  so  no  additional  insurance  is  needed  in  excess  of  the  $25,000 
covered  by  the  U.S.  Postal  Service. 

I  Electronic  Connection  Fee  Schedule  58 

[The  Reserve  Banks  charge  fees  for  the  electronic  connections  that  depository  institutions  use  to  access  priced  servnes;  Banks  alkx:ate  cost  and 

revenue  associated  with  electronic  access  to  the  various  priced  services.] 


Current  Fednet  network: 

Dial — receive  and  send  (FedLine*)  

Link  encrypted  dial  

High-speed  dial  9  56  kbps 

Multi-drop  leased  line  

Dedk:ated  leased  line  (to  9.6  kbps)  

High-speed  leased  line  9  19.2  kbps 

High-speed  leased  line  9  56  kbps 

Higfvspeed  leased  line  Q  128  kbps 

"     High-speed  leased  line  9  256  kbps 

Premium  dedicated  dial  test  connection  

Bask:  dedrcated  dial  test  cormectnn 

Shared  dial  test  connectkxi 

Third  party  contingency  site  dial  test  connection 

Additkxial  backup  modem/DSU  

Additk>nal  backup  link  encryptor 

Cross-district 
Frame  relay  network: 

Frame  Relay-FedLine  ©  up  to  19  2  ktjps*' 

Frame  Relay-Computer  Interface  (CI)  @  56  kbps 

Frame  Relay-CI  O  256  kbps 

Frame  Relay-CI  T1 


$75.00  per  nfuxith 
$200.00  per  month 
$350.00  per  nrwnth 
$500.00  per  month 
$750.00  per  month 
$850.00  per  month 
$1 ,000.00  per  month 
$1,800.00  per  month 
$2,000.00  per  month 
$500.00  per  month 
$250.00  per  month 
$150.00  per  month 
$45.00  per  rTK>nth 
$25.00  per  month 
$20.00  per  month 
Actual  cost  5" 

$500.00  per  nwnth 
$1,000.00  per  month 
$2,000.00  per  month 
$2,500.00  per  month 


56  Installatkx),  training,  contingency  hardware,  and  software  certifKation  are  not  consklered  priced  servk»s,  and  the  fees  for  these  servk»s  are 
not  listed  here.  For  a  copy  of  ttie  full  electronic  access  fee  schedule,  contact  ttie  tocal  Federal  Reserve  Bank. 

50  The  customer  will  pay  ttie  actual  costs  of  the  circuit  and  a  monthly  surcharge  to  cover  an  equitable  share  of  expenses  associated  with  cus- 
tomer support,  depreciatkjn  of  hardware  (that  is,  link  encryptk>n  units),  and  other  overhead  expenses.  This  fee  must  be,  at  a  minimum,  equivalent 
to  ttie  standard  fee  for  the  particular  type  of  leased  line  connectk>n. 

60  The  frame  relay  FedLine  19.2  kbps  connection  is  klentKal  to  the  frame  relay  56  kbps  connectkm  except  for  the  foitowing:  (a)  Redundant 
equipment  is  not  included  with  ttie  19.2  kbps  optKKi;  and  (b)  the  speed  limitatkyi  of  19.2  kbps  is  imposed  by  FedLine.  This  connectksn  is  other- 
wise capable  of  operating  at  56  kbps.  ' 
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Test  adn  Contingency  C)ption863 


Connectk>n  type 


Logical  split 


Full  circuit 
backup 


Frame 

connection 

only 


Redundant 
component  set 


FedLine  9  up  to  19.2  kbps 

CI  9  56  kbps 

CI  9  256  kbps 

CIT1  


No  charge 
No  charge 
No  charge 
No  charge 


$500 

845 
1,750 
2,230 


$420 

765 

1,585 

2,010 


$155 

N/A 


61  Test  and  contingency  optkxis,  including  redundant  parts,  are  onty  availat)ie  to  customers  with  a  primary  connectkxi.  The  exceptkxi  is  a  third 
party  vendor. 

Logical  split:  Applies  to  production  and  test  systems  that  are  located  together  at  the  same  facility.  The  institution 
could  use  the  production  equipment  with  a  logicsd  split  (different  port)  in  its  router  as  a  test  or  contingency  facility. 
There  is  no  additional  cost  for  this  option. 

Full-circuit  backup:  Applies  to  production  and  test  systems,  or  production  and  contingency  systems,  that  are  located 
at  separate  facilities,  including  another  bank  office  or  a  third-party  contingency  site.62  This  option  replicates  full  production 
technology  and  costs:  only  one  set  of  equipment  components  is  provided. 

Frame  connection  only:  Applies  to  production  and  test  systems,  or  production  and  contingency  systems,  that  are 
located  at  separate  facilities.  The  institution  uses  a  frame  relay  link  connection  witii  no  ISDN  dial-up  backup.  Only 
one  set  of  equipment  components  is  provided."^ 

Redimdant  components:  Includes  a  Cisco  router,  a  DSU  and  a  link  encryptor. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  31,  2001. 
Jennifer  J.  Johnaon, 
Secretary  ojthe  Board. 
IFR  Doc.  01-27779  Filed  11-6-01;  8:45  am) 

BILUNO  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

[FH«  No.  001  0040] 

AlrgM,  Inc.;  Analysis  To  AM  Public 
CoiiNiMnt 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  setties  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  accompanies  the  consent 
agreement  and  the  terms  of  the  consent 
order — embodied  in  the  consent 
agreement — that  woiild  setUe  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  bef(»e  November  26,  2001. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159. 600  Pennsylvania  Ave.,  NW., 
Washington,  DC  20580. 
FOR  RIRTMER  MP0RMAT10N  CONTACT: 
Christina  Pwez.  FTC/S-2308,  600 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  (202)  326-2682. 
SUPPLEMENTARY  INFORMATXM:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  26,  2001).  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/2001/ 
10/mdex.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  600  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary,  Room  159,  600  Pennsylvania. 
Ave..  NW..  Washington.  DC  20580.  Two 
paper  copies  of  eac£  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3V2  inch  diskette 
containing  an  electronic  copy  of  the 
comment  Such  conmients  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  fcv  inspection  and 


copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order  ("Consent 
Agreement")  from  Airgas,  Inc. 
("Aii]gas"),  which  is  designed  to  remedy 
the  auticompetitive  effects  resulting 
frt>m  an  acquisition  by  certain  wholly- 
owned  subsidiaries  of  Airgas  of  the 
Puritan  Bennett  Medical  Gas  Business 
("Puritan  Bennett").  Under  the  terms  of 
the  Consent  Agreement,  Airgas  will  be 
required  to  divest  a  nitrous  oxide 
business  to  Air  Liquide  America 
Corporation  ("Air  Liquide")  within  ten 
days  of  the  date  the  Commission  issues 
the  Decision  and  Order  in  this  matter. 

The  Consent  Agreement  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  Mrill  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  mview  the 
Consent  Agreement  and  the  comments 
received,  and  will  decide  whether  it 
should  withdraw  from  the  Consent 
Agreement  or  make  final  the  Decision 
and  Order. 

On  January  21,  2000,  Airgas  acquired 
Puritan  Bennett  from  Mallinckrodt,  Inc., 
for  approximately  $90  million.  The 


"  Price*  slxnvn  an  far  foil-circuit  backup  only 
locatad  at  tha  cuatomar  site.  Multiple  cuatoman 
«hMing  a  tingla  diaaatar-facovaiy  coonactioa  at  a 
third-party  provider  will  raault  is  cuatom 
ifflplamantationa.  Diatricta  will  bill  the  vendor's 
bank  far  tha  oontingancy  circuit 


•*  Prices  sbown  are  for  frame  coonection  only 
located  at  the  customer  site.  Multiple  customers 
sharing  a  single  disaster  recovery  connection  at  a 
third-party  provider  will  result  in  custom 
implementations.  Districts  will  bill  the  vendor's 
bank  for  the  contingency  circuit. 
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Commission's  Complaint  alleges  that 
the  acquisition  violated  section  7  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18, 
and  section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45,  in  the  market  for  the  production  and 
sale  of  nitrous  oxide  in  the  United 
States  and  Canada  ("North  America"). 

Nitrous  oxide  is  a  clear,  odorless  gas 
that  is  mainly  used  in  dental  and 
surgical  procedures  as  an  analgesic  or  a 
v/eak  anesthetic.  Because  nitrous  oxide 
elevates  the  patient's  pain  threshold  and 
relieves  patient  anxiety,  it  is 
predominantly  used  by  dentists  when  a 
patient  is  undergoing  extensive  dental 
work  or  by  anesthesiologists  during 
many  surgical  procedures  as  a 
supplement  to  other  anesthetics. 
According  to  customers  of  nitrous 
oxide,  other  anesthetics  and  analgesics 
are  fai  more  expensive  or.  have  otber 
detriments  when  compared  to  nitrous 
oxide,  and  thus  are  not  viable 
substitutes  for  nitrous  oxide. 

Currently,  Airgas  is  the  only  producer 
of  nitrous  oxide  in  North  America. 
However,  prior  to  its  purchase  by 
Airgas,  Puritan  Bennett  was  also  a 
producer  and  seller  of  nitrous  oxide  in 
North  America.  As  a  result,  before  the 
acquisition,  Puritan  Bennett  and  Airgas 
competed  against  each  other  for  a  wide 
variety  of  nitrous  oxide  customers 
across  the  coimtry.  Therefore,  Airgas's 
acquisition  of  Puritan  Bennett 
effectively  elimated  any  competition  in 
the  North  American  market  for  the 
production  and  sale  of  nitrous  oxide. 

There  are  substantial  barriers  to  new 
entry  into  the  nitrous  oxide  market. 
Effective  new  entry  would  require  a 
company  to  build  multiple  production 
facilities,  which  would  take  well  in 
excess  of  two  years.  In  addition,  a  new 
entrant  would  have  to  inciir  substantial 
investments,  including  the  acquisition 
of  a  source  of  red  material  and  the 
development  of  an  appropriate 
infrastructure  to  deliver  bulk  nitrous 
oxide  to  end-users  and  to  distributors 
for  resale.  In  light  of  the  fact  that  the 
nitrous  oxide  market  is  relatively  small 
compared  to  the  costs  that  a  new  entrant 
would  have  to  incur,  new  entry  is  not 
likely  to  occur.  Because  of  the  cost  and 
difficulty  of  accomplishing  these  tasks, 
no  new  entry  into  the  nitrous  oxide 
market  is  likely  to  occur  within  the  next 
two  years  to  deter  or  coimteract  the 
anticompetive  effects  resulting  from  the 
transaction. 

The  proposed  order  effectively 
remedies  the  acquisition's 
anticompetitive  effects  in  the  North 
American  nitrous  oxide  market  by 
requiring  Airgas  to  divest  a  nitrous 
oxide  business,  which  consists  of  two 
nitrous  oxide  production  plants, 


customers  contracts,  and  all  related 
assets  necessary  for  distribution  and 
storage  to  Air  Liquide.  The  order  also 
requires  Airgas  to  supply  Air  Liquide 
with  a  specified  amount  of  bulk  liquid 
nitrous  oxide  from  its  Florida  nitrous 
oxide  production  plant  in  order  to 
ensure  that  Air  Liquide  has  the  same 
volume  of  nitrous  oxide  as  Airgas  did 
before  its  acquisition  of  Piuitan  Bennett. 

Air  Liquide  has  all  of  the  necessary 
attributes  to  restore  competition  to  the 
relevant  market.  Not  only  does  it 
produce  other  medical  gases,  such  as 
medical  grade  oxygen  and  nitrogen,  but 
it  also  already  has  extensive  contracts 
with  gas  distributors,  which  are  the 
major  customers  of  nitrous  oxide. 
'  Indeed,  many  distributors  already  buy  a 
wide  variety  of  other  gases  from  Air 
Liquide.  Furthermore,  Air  Liquide  has 
the  financial  resources  to  pijat:hase  the 
assets  and  operate  the  business  in  a 
competitive  manner. 

Pursuant  to  the  proposed  order, 
Airgas  is  required  to  divest  these  assets 
to  Air  Liquide  within  ten  days  of  the 
date  the  Commission  issues  the 
Decision  and  Order  in  this  matter,  ff  the 
divestiture  to  Air  Liquide  is  not 
accomplished  by  then,  Airgas  must 
divest  these  nitrous  oxide  assets  to  a 
Commission-approved  acquirer  within 
six  months.  Should  Airgas  fail  to  do  so, 
the  Commission  may  appoint  a  trustee 
to  divest  the  business. 

In  order  to  ensure  that  the 
Commission  remains  informed  about 
the  status  of  the  Airgas  nitrous  oxide 
business  pending  divestiture,  and  about 
efforts  being  made  to  accomplish  the 
divestiture,  the  Consent  Agreement 
requires  Airgas  to  report  to  the 
Commission  within  30  days,  and  every 
60  days  thereafter  imtil  the  divestiture 
is  accomplished.  In  addition,  Airgas  is 
required  to  report  to  the  Commission 
every  60  days  regarding  its  obligations 
to  provide  transitional  services  and 
facilities  management. 

The  purpose  of  this  analysis  is  to   ' 
facilitate  public  comment  on  the 
Consent  Agreement,  and  it  is  not 
intended  to  constitute  on  official 
interpretation  of  the  Consent  Agreement 
or  to  modify  in  any  way  its  terms. 

By  direction  of  the  Commission. 

Donald  S.  dark. 

Secretary. 

(FR  Doc.  01-27960  Filed  11-6-01;  8:45  am] 

BHJJNC  CODE  67S0-1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Agency 
Information  Collection  Activities 
Proposed  Collections;  Comment 
Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  siimmaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  virith  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instnmients,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geerie.fones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
•of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposeid  Project  1 .  Survey  of 
Research  Integrity  Measures  Utilized  in 
Biomedical  Research  Laboratories — 
NEW— The  Office  of  Research  Integrity 
(ORI)  in  performing  its  responsibilities, 
expanded  its  education  program  to 
promote  research  integrity  and 
discourage  research  misconduct.  As  part 
of  this  education  program  the  proposed 
survey  will  identify  the  measures  that 
are  being  utilized  by  the  institutions  to 
prevent  misconduct  and  promote 
research  integrity  in  biomedical 
research  laboratories,  and  establish  a 
database  on  biomedical  research 
laboratories  that  may  be  used  for 
secondary  analysis  by  other  researchers 
interested  in  research  integrity. 
Respondents:  Business  or  other  for- 
profit.  Non-profit  institutions;  Burden 
Information — Number  of  Respondents: 
5000;  Frequency  of  Response:  one  time; 
Average  Burden  per  Response:  15 
minutes;  Burden:  1,250  hours. 

Send  comments  via  e-mail  to    - 
Geerie.Jones@HHS.gov,  or  mail  to  OS 
Reports  Clearance  Office,  Room  503H, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 
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Dated:  October  30,  2001. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc:  01-27981  Filed  11-6-01;  8:45  am) 

BILUNG  CODE  41S0-31-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  Board 
of  Scientific  Counselors,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Department  of  Health  and 
Human  Services,  has  been  renewed  for 
a  2-year  period,  extending  through 
October  31,  2003. 

For  further  information,  contact  Julie 
Gerberding,  M.D.,  Acting  Executive 
Secretary,  Board  of  Scientific 
Counselors,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention,  of  the 
Department  of  Health  and  Human 
Services,  1600  Clifton  Road,  NE,  M/S  C- 
12,  Atlanta,  Georgia  30333,  telephone 
404-639-3967  or  fax  404-639-3039. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
ATSDR. 

John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  01-27906  Filed  11-6-01;  8:45  am] 

BNJJNG  CODE  4163-10-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

HealttKare  Infection  Control  Practices 
Advisory  Committee  (HICPAC): 
Location  Change 

ACnON:  Notice. 

CDC  announces  the  following  change 
to  the  notice  of  meeting  published 
October  2,  2001,  66  FR  50201. 

Name:  Healthcare  Infection  (Control 
Practices  Advisory  Conunittee. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
November  13,  2001.  8:30  a.m.-4  p.m., 
November  14,  2001. 

Old  Place:  CDC,  Auditorium  A,  1600 
Clifton  Road,  NE..  Atlanta,  Georgia  30333. 

NEW  PLACE:  Atlanta  Marriott  Century 
Center,  2000  Century  Boulevard,  NE., 
Atlanta,  Georgia  30345.  Telephone:  404-325- 
0000. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Summary:  Notice  is  given  that  meeting 
place  for  Healthcare  Infection  Control 
Practices  Advisory.  Committee  has  changed. 
The  meeting  status,  and  purpose,  announced 
in  the  original  notice  remain  the  unchanged. 

Contact  Person  for  More  Information: 
Michele  L.  Pearson,  M.D.,  Executive 
Secretary,  HICPAC,  Division  of  Healthcare 
Quality  Promotion,  NCID,  CDC,  1600  Clifton 
Road.  NE.,  M/S  A-07,  Atlanta,  Georgia 
30333,  telephone  404/498-1182. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
lx>th  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for 
ToxicSubstances  and  Disease  Registry. 

Dated:  November  1. 2001. 
John  Biuckhardt, 

Acting  Director,  Management  Analysis  and    . 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-27905  Filed  11-6-01;  8:45  am] 
BHJJNQ  CODE  <ll«3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Sutxnission  for  0MB  Review; 
Comment  Request 

Title:  TANF  Time  Limits 
Questionnaire. 

OMB  No.:  New  Collection. 

Description:  The  imposition  of 
federally  imposed  time  limits  on  the 
receipt  of  cash  assistance  under  the 
Temporary  Assistance  to  Needy 
Families  (TANF)  program  was  a  central 
and  major  part  of  welfare  reform.  The 
earliest  that  TANF  recipients  could  be 
affected  by  the  60-month  Federal  limit 
will  be  in  the  last  quarter  of  2001.  The 
purpose  of  the  TANF  Time  Limits 
project  is  to  docimient  what  is  known 
about  this  important  element  of  welfare 
reform  as  the  period  for  TANF  re- 
authorization approaches.  The  proposed 
survey  instrument  is  intended  to  obtain 
"  real-time"  information  from  those 
States  in  which  TANF  recipients  could 
have  reached  the  60  month  limit  on 
receipt  of  federally  funded  assistance  in 
the  last  quarter  of  calendar  year  2001  or 
terminated  earlier  under  a  State  specific 
time  limit.  The  instrument  is  designed 
to  gather  preliminary  information  about 
the  number  of  families  accumulating  60 
months  of  benefits,  the  outcomes  for 
such  families  [e.g.,  cases  closed,  benefits 
extended  with  Federal  funds,  benefits 
extended  with  State  funds),  and  the 
policies  and  practices  of  stat^  to  work 
with  families  approaching  or  reaching 
the  Federal  and  State  time  limit. 

Respondents:  The  primary 
respondents  for  the  questionnaire  are 
those  States  that  implemented  TANF 
before  February  1997.  States  that 
implemented  TANF  later  might  also  be 
surveyed. 

Annual  Burden  Estimates 


Instrument 

Number  o(  re- 
spondents 

Numf)er  of  re- 
sponses per 
re.sporKtent 

Average  bur- 
den hours  per 
response 

Total  txifden 
hours 

TANF  Time  Limits  Questionnaire.  State  where: 

No  one  could  have  reached  a  time  limit 

First  call 

18 
18 
18 

1 

1 
1 

.    .25 
10 
.5 

4.5 

Written  survey 

Second  call  : 

180 
9 

Only  state  time  limit  is  binding 

First  call    

16 
16 
16 

1 
1 
1 

.25 
14 

1 

1 

4 

Written  survey 

Second  call  

224 

16 
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Instrument 


Numt)er  of  re- 
spondents 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  burden 
houfs 


Only  federal  time  limit  is  binding 


First  call  „... 

Written  survey , 

Second  call  

Federal  and  state  time  limits  are  binding. 

First  call  , .»....„ 

Written  survey \. 

Second  call 

Estimated  Total  Annual  Hours: 


13 
13 
13 

4 
4 
4 


.25 

21 

1 

.25 
23 
1.5 


3.25 

273 

13 

1 
92 

6 
825.75 


_  Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

.    OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
doc\mient  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  November  1,  2001. 
BobSargis, 

Reports  Clearance  Officer. 
[FR  Doc.  01-27980  Filed  11-6-01;  8:45  am] 
BUJNG  CODE  41M-ai-M 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 
[Doctat  No.  930-01 39] 


kilaniational  Confafanca  on 
Harmoniaation;  QuManea  en  01 A 
SlabHIly  TaaHng  of  Naw  Drug 
Subatancaa  and  Producla;  AvaHabiUty 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  revised  guidance 
entitled  "QlA(R)  Stability  Tasting  of 
New  Drug  Substances  and  Products." 
The  revised  guidance  was  prepared 
under  the  auspices  of  the  International 
Conference  on  Haimonisation  of 
Technical  Requirements  for  Registration 


of  Pharmaceuticals  for  Human  Use 
(ICH).  The  guidance  sets  forth 
reconunendations  on  the  information  to 
be  submitted  in  the  stability  data 
package  for  a  new  drug  substance  or 
drug  product  for  a  registration 
application  within  the  three  regions  of 
the  Eiiropean  Union  (EU),  Japan,  and 
the  United  States.  The  purpose  of  the 
revision  is  to  add  information  to  certain 
sections  and  to  provide  clarification  to 
other  sections  of  the  guidance. 
DATES:  This  guidance  is  effective 
November  7,  2001.  Submit  written  or 
electronic  comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  gmdance  to  the 
Division  of  Drug  Information  (HFD- 
240],  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857;  or  the  Office  of 
Communication,  Training  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301-827- 
3844,  FAX  888-CBERFAX.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
Requests  and  comments  shoidd  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
Mrww.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  mFORMAIKMI  section 
for  electronic  access  to  the  guidance 
docimient. 

FOR  RIRTHER  MF0RMAT10N  CONTACT: 
Regarding  the  guidance:  Chi-wan 
Chen,  Center  for  Drug  Evaluation 
and  Research  (HFD-830),  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-2001.  or  Andrew  Shrake. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-345),  Food  and 


Drug  Administration,  1401 
Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448,  301- 
402-4635. 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishes  Lane,  Rockville,  MD 
20857, 301-827-0864. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  international 
harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
firom  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  EU,  Japan,  and  the  United 
States.  The  six  ICH  sponsors  are  the 
European  Commission,  the  European 
Federation  of  Pharmaceutical  Industries 
Associations,  the  Japanese  Ministry  of 
Health.  Labor  and  Welfeie.  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centos  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research,  FDA.  and  the 
Pharmaceutical  Research  and 
Manulacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufactiirers  Associations  (IFPMA). 
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The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Fre6  Trade  Area. 

In  accordance  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  lO.r^S),  this  document  is  being 
called  a  guM^ce,  rather  than  a 
guideline. 

To  facilitate  tlibkprocess  of  making 
ICH  guidances  available  to  the  public, 
the  agency  has  changedsjs  procedures 
for  publishing  ICH  guidancfes^As  of 
April  2000,  FDA  no  longer  incltlde  the 
text  of  ICH  guidances  in  the  Federal 
Register.  Instead,  we  publish  a  notice  in 
the  Federal  Register  announcing  the 
availability  of  an  ICH  guidance.  The  ICH 
guidance  is  placed  in  the  docket  and 
can  be  obtained  through  regular  agency 
sources  (see  the  ADDRESSES  section). 
Draft  ICH  guidances  are  left  in  the 
original  ICH  format.  Final  guidances  are 
reformatted  to  conform  to  the  OOP  style 
before  publication. 

In  the  Federal  Register  of  April  21, 
2000  (65  FR  21446),  FDA  published  a 
draft  revised  tripartite  guidance  entitled 
"QlA(R)  Stability  Testing  of  New  Drug 
Substances  and  Products."  The  notice 
gave  interested  persons  an  opportunity 
to  submit  comments  by  June  5,  2000. 
The  draft  revised  guidance  was  a 
revision  of  an  ICH  guidance  on  the  same 
topic  published  in  the  Federal  Register 
of  September  22, 1994  (59  FR  48754). 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three* 
participating  regulatory  agencies  on 
November  9,  2000. 

ICH  QlA  provides  guidance  on  the 
information  to  be  submitted  in  the 
stability  data  package  for  a  new  drug 
substance  or  drug  product  for  a 
registration  application  within  the  three 
regions:  The  EU,  Japan,  and  the  United 
States.  The  purpose  of  the  ICH  QlA 
revision  is  to  add  information  to  certain 
sections  and  to  provide  clarification  to 
other  sections  of  the  guidance.  The 
following  sections  are  the  most 
important  sections  that  have  been 
revised: 

•  The  section  on  stress  testing  of  the 
active  substance  has  been  moved  fit)m 
the  glossary  to  the  main  text. 

•  The  text  on  test  procedures  has 
been  brought  in  line  with  the  ICH  Q6A 
guidance.  Relevant  cross-references  to 
other  ICH  guidances  have  been 
introduced. 


•  The  text  on  testing  frequency  has 
been  amended  for  accelerated  testing 
conditions. 

•  Storage  conditions  have  been 
described  in  more  detail.  Testing  at  low 
temperatiire  and  testing  of  aqueous 
liquids  in  semipermeable  containers 
have  been  specifically  addressed. 

•  The  postapproval  commitment  is 
now  clearly  described. 

The  guidance  has  also  been  revised  to 
remove  several  editorial  inconsistencies, 
including  some  revision  of  the  glossary. 

This  guidance  represents  the  agency's 
current  thinking  on  stability  testing  of 
new  drug  substances  and  products.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  guidance  at  any  time.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  can  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docxmient.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  throiigh  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  dociunent  at  eitherhttp:/ 
/www.fda.gov/ohrms/dockets/ 
default.htm,  http://www.fda.gov/cder/ 
guidance/index.htm,  or  http:// 
www.fda.gov/cber/publications.htm. 

Dated:  October  30.  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-27958  Filed  11-6-01;  8:45  am] 
BiLUNO  COM  4iao-(n-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Raaourcaa  and  Sarvlcaa 
Adminiatration 

Statamant  of  Organization,  Functiona 
and  Dalagationa  of  Auttwrtty 

This  notice  amends  Part  R  of  the 
Statement  of  Organization  Fimctions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (HRSA)  (60  FR 


56605,  as  amended  November  6, 1995  as 
last  amended  at  66  FR  52421-29.  dated 
October  15,  2001). 

This  notice  announces  the  title 
change  only  for  the  Division  of  Health 
Careers  Development  (RPD)  in  the 
Bureau  of  Health  Professions  (BHPj)-,  the 
functions  remain  the  same.  Make  the 
following  change  in  the  title: 

* 

Division  of  Health  Careers  Divereity 
and  Development  (RPD) 

Serves  as  the  focal  point  for  the 
Health  Professions  and  Nursing  Student 
Loan  and  Scholarship  Programs,  the 
Exceptional  Financial  Need  Scholarship 
Program,  the  Federal  Assistance  to 
Disadvantaged  Health  Professions 
Scholarship  Program,  the  Health 
Educational  Assistance  Loan  Program, 
the  Health  Professions  and  Nursing 
Educational  Loan  Repayment  and  Loan 
Cancellation  Programs  by  providing 
leadership  to  assure  equity  in  access  to 
health  resources  and  health  careers  for 
diverse  and  disadvantaged  populations. 
Specifically:  (1)  Provides  technical 
assistance  to  groups  that  represent  and 
seek  to  improve  the  health  status  of 
diverse  and  disadvantaged  populations, 
and  facilitates  the  access  of  such  groups 
to  Bureau  and  other  Federal  programs 
and  resources;  (2)  provides  leadership 
and  direction  for  the  development  and 
implementation  of  Bureau  objectives  as 
they  relate  to  diverse  and  disadvantaged 
populations;  (3)  develops  and 
recommends  health  resources  and 
health  career  opportimities  for  diverse 
and  disadvantaged  populations;  (4) 
initiates,  stimulates,  supports, 
coordinates,  and  evaluates  Bureau 
programs  for  imprpving  the  availability 
and  accessibility  of  health  careers  for 
diverse  and  disadvantaged  populations; 
(5)  initiates,  stimulates,  supports, 
coordinates,  and  evaluates  in 
conjunction  with  other  Bureau  imits,    * 
comprehensive  data  systems  and 
analyses  on  requirements,  resources, 
accessibility,  and  accountabilitv  of  the 
health  delivery  system  for  diverse  and 
disadvantaged  populations;  (6)  conducts 
special  studies  and  collects  baseline 
data  to  identify  specific  factors 
contributing  to  the  health  and  heidth- 
related  problems  of  diverse  and    ^■ 
disadvantaged  populations,  and  to 
develop  strategies  for  improving  health 
services  and  career  opportiuyties  for  ' 
diverse  and  disadvantaged  populations: 
(7)  conducts  extramural  programs, 
including  the  use  of  grants  and 
contracts,  specifically  designed  to 
promote  equity  in  access  to  health 
careers;  (8)  assures  contract  compliance 
and  implementation  of  the  Policy 
Statement  on  Civil  Rights  in  the  Bureau; 
(9)  in  coordination  with  the  Bureau's 
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divisions  and  in  collaboration  with 
otfaH  HRSA  entities,  provides 
leadership  for  and  assures 
implementation  of  Presidential, 
Departmental,  and  other  special 
initiatives  addressing  the  needs  of 
diverse  and  disadvantaged  populations; 

(10)  conducts  and  coordinates  Bureau 
programs  in  health  careers  for  women; 

(11)  provides  leadership  to  develop  and 
coordinate  Bureau  program  support  to 
student  health  organizations;  (12) 
provides  advice  and  consultation  on 
policy  and  other  matters  related  to 
assuring  equity  in  access  to  health 
resources  and  health  careers  for  diverse 
and  disadvantaged  populations;  (13) 
plans,  develops,  implements  and 
promotes  special  initiatives  and 
projects;  (14)  coordinates  all  necessary 
Federal,  state  and/or  private  sector 
involvement  to  insure  the  success  of  the 
initiative;  (15)  takes  appropriate  steps  to 
institutionalize  initiatives  lA^ch 
successfully  promote  the  mission  of  the 
Bureau;  (16)  directs  and  administers  the 
Health  Professions  and  Nursing  Student 
Loan  and  Scholarship  Programs,  the 
Exceptional  Financial  Need  Scholarship 
Program,  the  Federal  Assistance  to 
Disadvantaged  Health  Professions 
Scholarship  Program,  the  Health 
Educational  Assistance  Loan  Program, 
the  Health  Professions  and  Nursing 
Educational  Loan  Repayment  and  Loan 
Cancellation  Programs  including  the 
awarding  of  loan  and  scholarship  funds; 
(17)  develops  and  implements  program 
plans  and  policies  and  operating  and 
evaluation  plans  and  procedures  in 
coordination  with  the  Office  of  Policy 
and  Planning;  (18)  monitors  and 
assesses  educational  and  financial 
institutions  with  respect  to  capabilities 
and  management  of  Federal  support  for 
students;  (19)  develops  and  conducts 
training  activities  for  staff  of  educational 
and  financial  institutions;  (20) 
maintains  liaison  with  and  provides 
assistance  to  program-related  public  and 
private  professional  organizations  and 
institutions;  (21)  maintains  liaison  with 
the  Office  of  the  General  Counsel,  and 
the  Office  of  the  Inspector  General, 
DHHS,  components  of  the  Department 
of  Education  and  the  Department  of 
Defense,  and  State  agencies  concerning 
student  assistance;  (22)  coordinates 
financial  aspects  of  programs  with 
educational  institutions:  and  (23) 
develops  program  data  needs,  formats, 
and  reporting  requirements,  including 
collection,  collation,  analysis  and 
dissemination  of  data. 

Section  RA-30  Delegation  of  Authority 

All  delegations  of  authority  which 
were  in  effect  immediately  prior  to  the 
effective  date  hereof  have  been 


continued  in  effect  in  them  or  their 
successors  pending  further  redelegation. 
I  hereby  ratify  and  affirm  all  actions 
taken  by  any  DHHS  official  which 
involved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

This  reorganization  is  effective  upon 
the  date  of  signature. 

Dated:  October  30.  2001. 
Elizabeth  M.  Duke, 

Acting  Administrator. 

[PR  Doc.  01-27899  Filed  ll-«-01: 8:45  am] 

MJJNQ  COOe  41t»-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docfcat  No.  FR-4407-M-02] 

The  Perfonnanc*  Revtow  Board 

AGEMCY:  Office  of  the  Deputy  Secretary, 

HUD. 

ACTION:  Notice  of  Appointments. 

summary:  The  Department  of  Housing 
and  Urban  Development  announces  the 
appointments  of  Alphonso  Jackson, 
Frank  L.  Davis,  Marcella  E.  Belt,  Paula 
O.  Blunt,  Nelson  R.  Bregon,  Kathleen  D. 
Koch,  Floyd  O.  May,  Michael  J.  Najjum 
Jr.,  Lawrence  L.  Thompson,  Margaret  E. 
White,  and  Margaret  Young  as  members; 
and  Sam  E.  Hutchinson  and  Pamela  H. 
Patenaude  as  alternate  members  to  the 
Departmental  Performance  Review 
Board.  The  address  is:  Department  of 
Housing  and  Urban  Development, 
Washington.  DC  20410. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  any  further  information 
about  the  Performance  Review  Board 
and  its  members  may  contact  Eamestine 
Pruitt,  Director,  Executive  Personnel 
Management  Division,  Department  of 
Housing  and  Urban  Development, 
Washington,  DC  20410,  telephone  (202) 
708-1381.  (This  is  not  a  toll-free 
number.) 

Dated:  October  25,  2001. 
Alphonso  Jackson, 

Deputy  Secretary,  Department  of  Housing  and 
Uihan  Development. 
[FR  Doc.  01-27902  Filed  11-6-01;  8:45  am] 

BIUJNG  COOE  4201-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Meeting  of  the  Exxon  Valdez  Oil  Spill 
Public  Advlaory  Group 

agency:  Department  of  the  Interior, 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 

DATES:  December  10,  2001,  at  9:00  a.m. 
ADDRESSES:  Fifth  floor  conference  roo^, 
441  West  5th  Avenue,  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior.  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPtEMENTARY  INFORMATION:  The 
Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska.  Civil  Action 
No.  A91-081  CV.  The  meeting  agenda 
will  feature  discussions  about  the.  fiscal 
year  2002  restoration  work  plan,  the 
habitat  program,  the  2002  aimual 
woricshop,  and  the  proposed  Gulf  of 
Alaska  Ecosystem  Monitoring  and 
Research  program. 

WUlie  R.  Taylor. 

Director,  Office  of  Environmental  Policy  and 

Compliance. 

(FR  Doc.  01-27937  Filed  11-6-01;  8:45  am) 

aaiJNG  COOE  431  o-no-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  issuance  of  Permit  for  Marine 
Mammals 

On  April  18,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  19979),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  National  Biological  Services,  Alaska 
Biological  Science  Center,  Anchorage. 
Alaska,  for  renewal  of  a  permit  (PRT- 
801652).  The  applicant  requested 
renewal  of  their  permit  to  capture, 
immobilize,  tag,  implant  transmitters, 
collect  blood,  tissue  and  whisker 
samples,  biopsy,  and  release  walrus 
from  the  wild  to  continue  scientific 
research  to  develop  reliable  methods  for 
anesthetizing  and  holding  walrus, 
develop  methods  for  attaching 
transmitters  and  testing  these  devises  in 
determining  walrus  movements,  diving 
and  haulout  patterns,  and  collect  data 
on  physiological  status  and  life  history 
parameters  of  walrus.  The  applicant  also 
intends  to  import  biological  samples 
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collected  frtim  walrus  outside  of  the 
United  States. 

Notice  is  hereby  given  that  on  October 
10,  2001,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  June  15,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  32636),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  California  Department  of  Fish  and 
Game,  Santa  Cruz,  California,  for  a 
permit  (PRT-039953)  to  take  and  hold 
Southern  sea  otters  (Enhydra  lutris 
nereis)  for  rehabilitation  purposes. 

Notice  is  hereby  given  that  on  October 
10,  2001,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  activities  imder  a  Letter  of 
Authorization  subject  to  certain 
conditions  set  forth  therein. 

On  August  29,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  45689),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Thomas  Edward  Ferry  for  a  permit 
(PRT-043735)  to  import  one  polar  bear 
[Ursus  maritimus),  taken  firom  the 
Viscount  Melville  population,  Canada 
for  personal  use. 

Notice  is  hereby  given  that  on  October 
9,  2001,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  June  15,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  32636),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Bruce  DeShano  for  a  permit  (PRT- 
043824)  to  import  one  polar  bear  [Ursus 
maritimus),  taiken  fitjm  the  Northern 
Beaufort  Sea  population,  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on  October 
4,  2001,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 


Dated:  October  19,  2001. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  01-27941  Filed  11-6-01;  8:45  am] 

BHJJNO  COOE  4310-6»-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  Mr.  Stuart  E.  Rossell  of 
Toms  River,  New  Jersey.  The  applicant 
wishes  to  establish  a  cooperative 
breeding  program  for  black 
sparrowhawk  [Accipiter  melanoleucus), 
European  sparrowhawk  [Accipiter 
nisus),  African  hawk-eagle  {Heiraaetus 
spilogaster),  lanner  falcon  (Falco 
biarmicus),  saker  falcon  (Falco  chemig), 
and  red  headed  falcon  (Falco 
chicquera).  The  applicant  wishes  to  be 
an  active  participant  in  this  program 
along  with  three  other  individuals.  The 
California  Hawking  Club,  Inc.  has 
assumed  the  responsibility  of  oversight 
of  this  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  October  26,  2001. 
Andrea  Gaski, 

Chief  Branch  of  CITES  Operations,  Division 
of  Management  Authority. 
IFR  Doc.  01-27936  Filed  11-6-01;  8:45  am] 
BUMQ  COOC  4*10-6»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 
PD090-01-2822-JL-F199] 

Emergency  Closure 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Emergency  Closure. 


SUMMARY:  This  notice  closes  roads. 
trails,  and  all  cross  country  travel  to 
mechanized  vehicles  (motorized 
vehicles  and  mountain  bikes)  on  BLM 
administered  lands  within  the  perimeter 
of  the  Frozen  Dog  Fire  in  Gem  County. 
Idaho. 

EFFECTIVE  DATE:  This  Emergency  Closure 
Order  is  efi^ective  immediately  through 
September  30,  2003. 
ADDRESSES:  Bureau  of  Land 
Management,  Four  Rivers  Field  Office, 
3948  Development  Ave.,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Albiston,  Four  Rivers  Field 
Manager,  (208)  384-3300. 
SUPPtfMENTARY  INFORMATION:  The 
Frozen  Dog  fire  burned  portions  of 
public  lands  in  sections  2,  3, 10  and  11 
of  Township  6  North,  Range  1  West, 
Boise  Meridian,  Idaho.  The  emergency 
closure  is  intended  to  protect  soil  and 
watershed  values.  The  closure  will  be  in 
effect  immediately  and  will  expire 
September  30,  2003.  Exceptions  to  this 
closure  include  vehicle  use  for 
administrative  and  emergency  purposes. 
Under  special  circumstances,  the 
authorized  officer  may  issue  a  permit 
allowing  vehicle  access  into  the  area  for 
specific  purposes.  Definitions:  (a) 
"Public  lands"  means  any  lands  or 
interests  in  lands  owned  by  the  United 
States  and  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management;  (b) 
"Authorized  Officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perform  the  duties 
described  in  this  order;  (c)  "Emergency 
vehicles"  means  any  fire,  law 
enforcement  or  military  vehicles  used 
for  emergency  purposes;  (d) 
"Administrative  vehicles"  refers  to  any 
vehicles  used  by  an  employee,  agent  or 
designated  representative  of  the  federal 
government,  or  one  of  it's  contractors,  in 
the  course  of  their  employment,  agency 
or  representation.  This  closure  is  being 
established  and  administered  by  the 
Bureau  of  Land  Management  Authority 
for  this  action  is  found  in  CFR  Title  43. 
subpart  8360.0-3  and  complies  with 
CFR  Titie  43,  subpart  8364.1  Closure 
and  Restriction  Orders.  Violation  of  this 
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closure  order  is  in  accordance  with  CFR 
Title  43,  subpart  8360.Q-7. 

Dated:  October  1.2001. 
Daryi  Albiston, 
Four  Rivers  Field  Manager. 
(FR  Doc.  01-27918  Filed  11-^-01;  8:45  am] 
BILLING  CODE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTU-78562]  i 

Notice  of  Coal  Leaae  Offering  by 
Sealed  Bid  Whitmore  Canyon  Tract 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  Utah  State 
Office.  P.O.  Box  45155,  Salt  Lake  City, 
Utah  84145-0155.  Notice  is  hereby 
given  that  at  1:00  p.m.,  December  12, 
2001,  certain  coal  resources  in  lands 
hereinafter  described  in  Carbon  County, 
Utah  will  be  offered  for  competitive 
lease  by  sealed  bid  of  $100.00  per  acre 
or  more  to  the  qualified  bidder 
submitting  the  highest  bonus  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (41  Stat  437).  However,  no  bid 
will  be  accepted  for  less  than  fair 
market  value  as  determined  by  the 
authorized  officer.  A  company  or 
individual  is  limited  to  one  sealed  bid. 
If  a  company  or  individual  submits  two 
or  more  sealed  bids  for  this  tract,  all  of 
the  company's  or  individual's  bids  will 
be  rejected. 

This  lease  is  being  offered  for  sale 
under  the  provisions  set  forth  in  the 
regulations  for  Leasing  on  Application 
at  43  CFR  3425. 

The  lease  sale  will  be  held  in  the 
Bureau  of  Land  Management  Conference 
Room,  Utah  State  Office,  324  South 
State  Street,  Suite  302,  Salt  Lake  City, 
Utah  at  1  p.m.  on  December  12,  2001. 
At  that  time,  the  sealed  bids  will  be 
opened  and  read.  No  bids  received  after 
10  a.m.,  December  12,  2001,  will  be 
considered. 

Coal  Offered:  The  coal  resources  to  be 
offered  consist  of  all  recoverable 
reserves  available  in  the  following 
described  lands  located  in  Carbon 
County,  Utah,  approximately  4  miles 
north  of  East  Carbon  City,  Utah: 

T.  13S..  R.  13E..SLM.Utah 

Sec.  35,  S2SW.  SE. 
T.  14  S..  R.  13  E..  SLM.  Utah 

Sec.  1.  lots  2-7.  SWNE,S2NW.SW,W2SE: 

Sec.  12.  lots  1-4.  S2N2.NESW.SE; 

Sec.l3,  NENE. 
T.  14  S.,  R.  14  E..  SLM.  Utah 

Sec.  6.  lot  6: 

Sec.  7.  lots  3  and  4; 

Sec.  18.  lotl.E2NW. 

Containing  1.646.34  acres 


The  tract  has  one  potentially  minable 
coal  seam,  the  Upper  Sunnyside.  The 
minable  portions  of  the  seam  in  this 
area  are  from  6  to  9  feet  in  thickness  and 
average  8  feet.  This  tract  contains  an 
estimated  14.8  million  tons  of 
recoverable  coal. 

The  estimated  coal  quality  using 
weighted  averages  of  samples  on  an  as- 
received  basis  is: 
13,256     BTU/lb.; 
4.70    Percent  moisture; 
1 .26    Percent  sulphur; 
5.60    Percent  ash; 
45.98    Percent  fixed  carbon; 
36.87     Percent  volatile  matter 
(Totals  do  not  equal  100%  due  to 

rounding) 

Rental  and  Royalty:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3  per 
acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  coal  mined  by 
surface  methods,  and  8  percent  of  the 
value  of  coal  mined  by  undergroimd 
methods.  The  value  of  coal  shall  be 
determined  in  accordance  with  BLM 
Manual  3070. 

Notice  of  Availability:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  Lease  Sale.  A  copy  of  the 
detailed  statement  and  the  proposed 
coal  lease  are  available  by  mail  at  the 
Bureau  of  Land  Management,  Utah  State 
Office,  P.O.  Box  45155,  Salt  Lake  City, 
Utah  84145-0155  or  in  the  Public  Room 
(Room  400),  324  South  State  Street,  Salt 
Lake  City,  Utah  84111.  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates  except  those 
portions  identified  as  proprietary  by  the 
commentator  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  are  available  for  public  inspection 
in  the  Public  Room  (Room  400)  of  the 
Bureau  of  Land  Management. 

Dated:  October  24,  2001. 
Joseph  |.  Incardine, 

Acting  Deputy  State  Director,  Lands  and 
Minerals. 
IFR  Doc.  01-27927  Filed  11-6-01;  8:45  am) 

BILLING  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-09-1 320-01 ,  WYW1 54839] 

Coal  Leaee  Exploration  LIcenee,  WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Invitation  for  Coal 
Exploration  License. 


summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.C.  201(b),  and  to 
the  regulations  adopted  as  43  CFR  3410, 
all  interested  parties  are  hereby  invited 
to  participate  with  Jacobs  Ranch  Coal 
Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  CampbellCounty, 

WY: 

r 

T.  41  N..  R.  71  W.,  6th  P.M.,  Wyoming,  Set. 
26:  Lots  3-6  and  11-14.  Containing  323.69 
acres,  more  or  less. 

All  of  the  coal  in  the  above-described  land 
consists  of  unleased  Federal  coal  within  the 
Powder  River  Basin  Known  Coal  Leasing 
Area.  The  purpose  of  the  exploration 
program  is  to  obtain  coal  quality  data. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  ao^ploration 
plan  to  be  approved  by  the  BLM.  Copies 
of  the  exploration  plan  are  available  for 
review  during  normal  business  hours  in 
the  following  offices  (serialized  under 
number  WYW154839):  BLM,  Wyoming 
State  Office  (WSO),  5353  Yellowstone 
Road,  P.O.  Box  1828,  Cheyenne,  WY 
82003;  and,  BLM,  Casper  Field  Office, 
2987  Prospector  Drive,  Casper,  WY 
82604. 

SUPPL£MENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
"The  News-Record"  of  Gillette,  WY. 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  November 
5,  2001,  and  in  the  Federal  Register. 
Any  party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  BLM  and  Jacobs 
Ranch  Coal  Company  no  later  than  30 
days  after  publication  of  this  invitation 
in  the  Federal  Register.  The  written 
notice  should  be  sent  to  the  following 
addresses:  Jacobs  Ranch  Coal  Company, 
Attn:  Darryl  Maunder,  Caller  Box  3013. 
Gillette,  WY  82717-3013,  and  the  BLM, 
WSO,  Branch  of  Solid  Minerals,  Attn: 
Julie  Weaver,  P.O.  Box  1828,  Cheyenne. 
WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  October  17,  2001. 
Phillip  C.  Perlewitz, 

Chief.  Branch  of  Solid  Minerals. 

(FR  Doc.  01-27914  Filed  11-6-01;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-830-1430-ER] 

Notice  of  Intent;  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amended  notice  of  intent  to 
prepare  an  environmental  impact 
statement  (EIS)  to  consider  the  Toquop 
Energy  Project/Lincoln  County  well 
field,  water  pipeline,  power  plant  site, 
and  access  road  rights-oi-way  in 
southeastern  Lincoln  County,  Nevada 
and  related  exchange  of  public  land  in 
Lincoln  County,  Nevada  for  private  land 
in  Washoe  County,  Nevada  and  to 
amend  the  Caliente  Management 
Framework  Plan  to  address  the 
proposed  exchange  of  public  land  in 
Lincoln  County,  Nevada  (to  be  used  in 
part  as  the  site  of  the  Toquop  Energy 
Project)  for  private  land  in  Washoe 
County,  Nevada. 

SUMMARY:  On  July  27.  2001,  notice  was 
published  in  the  Federal  Register 
(Volume  66,  Number  145,  Page  39193) 
announcing  the  intent  of  the  Bureau  of 
Land  Management  to  prepare  an  EIS  to 
consider  the  Toquop  Energy  Project/ 
Lincoln  County  weU  field,  water 
pipeline,  and  access  road  rights-of-way 
in  southeastern  Lincoln  County, 
Nevada.  The  public  comment  period  on 
the  scope  of  the  EIS  closed  on 
September  10,  2001.  As  a  result  of 
public  comments  received  during  the 
scoping  period,  the  Bureau  of  Land 
Management  intends  to  incorporate  a 
proposed  exchange  of  public  land  in 
Lincoln  County,  Nevada  (to  be  used  in 
part  as  the  site  of  the  Toquop  Energy 
Project)  for  private  land  in  Washoe 
County,  Nevada  within  the  scope  of  the 
EIS.  Previously,  the  land  exchange  was 
being  considered  in  a  separate 
environmental  assessment.  In  addition, 
the  Bureau  of  Land  Management  will 
prepare  an  amendment  to  the  Caliente 
Management  Framework  to  address  the 
proposed  land  exchange. 
ADDRESSES:  Written  comments  shoiUd 
be  addressed  to  Bureau  of  Land 
Management,  Gene  A.  Kolkman,  Ely 
Field  Manager,  HC  33,  Box  33500,  Ely, 
Nevada  89301-9408. 
FOR  FURTHER  INFORMATION:  Daniel  R. 
Netcher,  Team  Leader  for  Lands  and 
Minerals,  at  the  above  address  or 
telephone  (775)  289-1872. 
SUPPLEMENTARY  INFORMATION:  Toquop 
Energy  has  proposed  an  1100  megawatt 
electrical  generation  facility  fueled  by 
natural  gas  firom  the  Kern  River  gas 
pipeline.  The  facility  is  proposed  to  be 


located  at  T.  11  S.,  R.  69  E.,  Section  36, 
Mount  Diablo  Meridian.  The  facility 
would  be  located  on  lands  which  are 
currently  public  lands  and  would  be  the 
subject  of  a  land  exchange.  Nevada  Land 
and  Resource  Company  has  proposed  to 
exchange  private  land  in  Washoe 
Coimty,  Nevada  for  public  land  in 
Lincoln  County,  Nevada,  a  portion  of 
which  will  be  used  as  the  site  for  the 
power  plant.  Toquop  Energy  has 
submitted  an  application  for  a  Federal 
Land  Policy  and  Management  Act  right- 
of-way  for  the  power  plant  site,  road 
access,  well  field,  and  water  pipeline 
access  to  the  facility.  The  Bureau  of 
Land  Management  will  prepare  a 
proposed  amendment  \o  the  Caliente 
Management  Framework  Plan  to  address 
the  land  exchange.  This  EIS  will 
evaluate  the  proposed  Management 
Framework  Plan  amendment,  the 
proposed  land  exchange  and  the 
proposed  right-of-way  action.  The  EIS 
will  consider  a  No  Action  alternative 
and  other  alternatives  including 
alternate  locations  and  alignment  of  the 
well  field,  water  pipelines,  power  plant 
site,  and  access  road. 

Public  Involvement:  Public 
informational  meetings  for  the  Toquop 
Energy  Project  EIS  Were  held  July  11, 
2001,  in  Caliente,  Nevada  and  July  12, 
2001,  in  Mesquite,  Nevada.  A  scoping 
meeting  for  the  Toquop  Energy  Project 
EIS  was  held  August  15,  2001,  in  Las 
Vegas,  Nevada.  Public  scoping  meetings 
for  the  Pah  Rah/Toquop  Land  Exchange 
were  held  July  11,  2001,  in  Mesquite, 
Nevada  and  July  12,  2001,  in  Reno, 
Nevada.  The  public  is  encouraged  to 
provide  additional  written  comments  on 
the  Bureau  of  Land  Management's  intent 
to  prepare  a  proposed  amendment  to  the 
Caliente  Management  Framework  plan 
and  to  address  the  proposed  amendment 
and  related  land  exchange  in  the  EIS  for 
the  Toquop  Energy  Project.  The 
comment  period  for  the  scoping  of  the 
EIS  will  commence  with  the  publication 
of  the  Nijtice.  Those  who  have 
comments  on  the  EIS  should  respond  in 
writing  within  30  days  from  the  date  of 
publication  of  the  Notice.  The  Notice 
will  be  distributed  by  mail  on  or  about 
the  date  of  publication  of  the  Notice  in 
the  Notice  publication.  Release  of  the 
draft  amendment  to  the  Caliente 
Management  Framework  Plan  and  the 
draft  EIS  regarding  the  amendment,  the 
related  land  exchange  and  the  Toquop 
Energy  Project  will  be  announced  in  the 
local  news  media,  as  these  dates  are 
established. 


Dated:  October  4.  2001. 
Eric  K.  Luse, 
Associate  Field  Manager. 
|FR  Doc.  01-27926  Filed  11-6-01;  8:45  am) 
BHJJNO  COW  431»-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-600-00-1 040-PG-241  A] 

Southweet  Colorado  and  Norttiweet 
Colorado  Reeource  Advisory  Council 
Meetings 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  next  meeting  of  the  Southwest 
Colorado  Resource  Advisory  Council 
(RAC)  will  be  held  December  6,  2001,  at 
the  Bureau  of  Land  Management  (ELIIM) 
Office  located  at  2465  South  Towniesd-x 
in  Montrose,  Colorado.  Notice  is  also        \^ 
given  that  the  next  meeting  of  the 
Northwest  Colorado  RAC  will  be  held 
on  December  13,  2001,  at  the  Bureau  of 
Land  Management  (BLM)  Office  located 
at  2815  H  Road  in  Grand  Junction, 
Colorado. 

DATES:  Southwest  RAC  meeting; 
December  6.  2001;  Northwest  RAC 
meeting:  December  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  J.  Porter,  Bureau  of 
LandManagement,  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970)244-3012. 

SUPPLEMENTARY  MFORMATION:  The 
Southwest  Colorado  RAC  will  meet  on 
Thursday,  December  6,  2001,  in  the 
main  conference  room  of  the  Montrose 
BLM  Office  located  at  2465  South 
Townsend  in  Montrose,  Colorado.  The 
meeting  will  begin  at  9  a.m.,  and  will 
adjourn  upon  completion  of  the  agenda, 
approximately  4  p.m.  The  purpose  of 
the  meeting  is  to  provide  orientation  to 
newly-appointed  council  members  and 
to  consider  several  resource 
management  topics  including  travel 
management,  oil  and  gas  program,  weed 
management ,  and  coordination  with 
other  advisory  councils. 

The  Northwest  Colorado  RAC  will 
meet  on  Thursday,  December  13,  2001, 
in  the  main  conference  room  of  the 
Grand  Junction  BLM  Office  located  at 
2815  H  Road  in  Grand  Junction, 
Colorado.  The  meeting  will  begin  at  9 
a.m.,  and  will  adjourn  upon  completion 
of  the  agenda,  approximately  4  p.m.. 
The  purpose  of  the  meeting  is  to  provide 
orientation  to  newly-appointed  council 
members,  to  receive  updates  on  recent 


56338 


Federal  Register /Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Notices 


land  use  plaiming  activities,  and  to 
receive  RAC  subcommittee  updates. 

These  meetings  are  open  to  the 
public.  Interested  members  of  the  public 
may  present  written  or  oral  comments  to 
either  of  the  RACs  at  9:30  a.m,  on  their 
respective  meeting  dates.  Per-person 
time  limits  for  oral  statements  may  be 
set  to  allow  all  interested  individuals  an 
opportunity  to  speak.  Subject  to  the 
time  available,  individuals  may  also  be 
allowed  to  provide  input  to  the  councils 
during  the  discussion  of  specific  agenda 
topics. 

Simmiary  minutes  of  RAC  meetings 
are  maintained  in  the  BLM  Western 
Slope  Center  Office  located  at  2815  H 
Road,  Grand  Junction,  CO  81506,  phone 
(970)  244-3000.  Minutes  are  available 
for  public  inspection  and  reproduction 
during  regular  business  hours  within 
thirty  (30)  days  following  the  meeting. 

Dated:  October  17.  2001. 
Mark  W.  Stiles. 
Western  Slope  Center  Manager. 
IFR  Doc.  01-27910  Filed  11-6-01;  8:45  am) 

MUMG  CODE  4310-J8-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-070-1020-PG] 

Upper  Snake  River  District  Resource 
Advisory  Council;  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Upper  Snake  River  District 

Resource  Advisory  Council  Meeting: 

Locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C.  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
meeting  of  the  Upper  Snake  River 
District  Resource  Advisory  Council 
(RAC)  will  be  held  as  indicated  below. 
The  agenda  for  this  two-day  meeting 
will  largely  cover  planning  issues  in  the 
Upper  Snake  River  District,  principally 
the  Pocatello  Resource  Management 
Plan  and  the  Craters  of  the  Moon 
National  Monument  Plan.  The  agenda 
may  change  as  issues  warrant  between 
publication  of  this  notice  and  the 
meeting. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written  or  oral 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 


meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations 
should  contact  David  Howell  at  the 
Upper  Snake  River  District  Office,  1405 
Hollipark  Dr.,  Idaho  Falls.  ID  83401,  or 
telephone  (208)  524-7559. 

DATES  AND  TIMES:  The  meeting  will  be 
held  November  28-29.  2001  at  the  BLM 
office,  1405  Hollipark  Drive,  in  Idaho 
Falls.  An  executive  session  of  the  RAC 
will  begin  at  1  p.m.,  and  the  full  RAC 
meeting  will  begin  at  2  p.m.  The 
meeting  will  conclude  no  later  than  3 
p.m.  the  following  day.  Public 
comments,  if  any,  will  be  scheduled 
from  8:30  a.m.  to  9  a.m.  on  November 
29. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of  the 
of  the  public  lands. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Howell,  Upper  Snake  River 
District,  1405  Hollipark  Dr.,  Idaho  Falls, 
ID  83401,  (208)  524-7559. 

Dated:  October  4,  2001. 
Joe  Kraayenbrink, 
Idaho  Falls  Field  Manager. 
IFR  Doc.  01-27912  Filed  11-6-01;  8:45  am] 

BHXMO  CODE  431 0-6ft-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Lower  Snalce  River  District  Resource 
Advisory  Council;  Meeting 

AGENCY:  Lower  Snake  River  District, 
Bureau  of  Land  Management,  Interior. 

ACTKM:  Notice  of  public  meeting. 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise.  Agenda  topics  include 
subgroup  reports  on  the  OHV  initiative, 
sage  grouse  and  river  recreation,  as  well 
as  an  update  on  the  two  new  Resource 
Management  Plans  and  other  land 
management  issues. 

DATES:  December  6.  2001.  The  meeting 
will  begin  at  11:30  a.m.  Public  comment 
periods  will  be  held  after  each  topic. 
The  meeting  is  expected  to  adjourn  at 
4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lower  Snake  River  District  Office, 
located  at  3948  Development  Avenue, 
Boise,  Idaho.  ___^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jones,  Lower  Snake  River  District 
Office  (208-384-3305). 


Dated:  September  21.  2001. 
Katherine  Kitchell, 
District  Manager. 

[FR  Doc.  01-27913  Filed  11-6-01;  8:45  am] 
BIUJNGC006  1020-<SG-^ 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-500-1310-PB-2S2Z] 

Front  Range  Resource  Advisory 
Council  (Colorado);  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C.  Appendix,  notice 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on 
January  10,  2002  in  Canon  City, 
Colorado. 

The  meeting  is  scheduled  to  begin  at 
9:15  a.m.  at  the  Holy  Cross  Abbey 
Community  Center,  2951  E.  Highway 
50,  Canon  City,  Colorado.  Topics  will 
include  an  update  on  current  public 
land  issues  and  an  update  on  the  Bureau 
of  Land  Management  minerals  program. 

All  Resource  Advisory  Coimcil 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Coimcil  at  9:30  a.m.  or 
written  statements  may  be  submitted  for 
the  Council's  consideration.  The  Center 
Manager  may  limit  the  length  of  oral 
presentations  depending  on  the  niunber 
of  people  wishing  to  speak. 

DAkS:  The  meeting  is  scheduled  for 
Thursday,  January  10,  2002  from  9:15 
a.m.  to  4  p.m. 

ADDRESSES:  Bureau  of  Land 
Management  (BLM),  Front  Range  Center 
Office,  31 70  East  Main  Street,  Canon 
City,  Colorado  81212. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  Ken  Smith 
at  (719)269-8500. 

SUPPLEMENTARY  INFORMATION:  Stunmary 
minutes  for  the  Council  meeting  will  be 
maintained  in  the  Front  Range  Center 
Office  and  will  be  available  for  public 
inspection  and  reproduction  during 
regular  busines^ours  within  thirty  (30) 
days  following  iiro  meeting. 

Dated:  October  4,  2001. 
Roy  L.  Masinton, 
Royal  Gorge  Field  Manager. 
[FR  Doc.  01-27925  Filed  11-6-01;  8:45  am] 
BNJJNQ  CODE  4310^IS-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-120-9260PD-241A;  01-0344] 

Interft  To  Conduct  Restoration 
Planning:  M/V  New  Carltsa  Natural 
Resource  Damage  Assessment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Natural  Resource 
Trustees  for  the  M/V  New  Carissa  oil 
spill  have  chosen  to  enter  into  the 
restoration  planning  phase  of  a  Natural 
Resource  Damage  Assessment.  The 
purpose  of  this  phase  is  to  prepare  a 
plan  for  the  restoration,  rehabilitation, 
replacement  or  the  acquisition  of  the 
natural  resources  injured,  destroyed  or 
lost,  or  the  uses  of  which  were  lost,  as 
a  residt  of  this  spill. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mangan,  Bureau  of  Land 
Management,  Coos  Bay  District,  1300 
Airport  Lane,  North  Bend,  OR  97459.  He 
may  be  reached  by  telephone  at  541- 
751-4231. 
SUPPLEMENTARY  INFORMATION: 

Public  Notice 

U.S.  Department  of  Interior;  U.S. 
Department  of  Agriculture;  State  of 
Oregon,  Departments  of  Environmental 
Quality  and  Fish  and  Wildlife; 
Confederated  Tribes  of  the  Coos,  Lower 
Umpqua,  and  Siuslaw  Indians:  and  the 
Confederated  Tribes  of  the  Siletz, 
Oregon. 

Notice  of  Intent  To  Conduct  Restoration 
Planning 

M/V  New  Carissa  Oil  Spill 

On  February  4, 1999,  the  M/V  New 
Carissa,  a  194-meter  bulk  cargo  ship  in 
ballast,  went  aground  approximately  5 
kilometers  nordi  of  the  north  jetty  of  the 
entrance  to  Coos  Bay,  Oregon.  On  or 
about  February  8, 1999,  the  stranded 
vessel  began  leaking  oil,  an  in  situ  bum 
was  conducted,  the  vessel  split  in  two, 
and  additional  oil  was  released.  The 
bow  section  was  refloated  and  towed 
offshore,  only  to  break  its  tow,  release 
some  oil  and  re-ground  approximately 
110  km  to  the  north  at  Waldport, 
Oregon,  where  additional  oil  was 
released.  The  bow  section  was  again 
refloated,  towed  to  sea,  and  sunk.  The 
stem  section  remains  stranded  near  the 
entrance  to  Coos  Bay.  In  all,  an 
estimated  25,000  to  70,000  gallons  or 
more  of  oil  were  released  into  the  waters 
off  the  coast  of  Oregon.  The  oil  spill  is 
referred  to  in  this  Notice  of  Intent  to 
Conduct  Restoration  Planning 


("Notice"),  issued  pursuant  to  15  CFR 
990.44,  as  the  "Incident." 

Pursuant  to  section  1006(b)  of  the  Oil 
Pollution  Act  of  1990  ("OPA"),  33 
U.S.C.  2706(b),  the  following  officials 
have  been  designated  trustees  of  natural 
resources  for  this  Incident  (Tmstees): 
the  Secretary  of  the  U.S.  Department  of 
the  Interior,  represented  by  the  State 
Director  for  Oregon/Washington  of  the 
Bureau  of  Land  Management,  and  the 
Secretary  of  the  U.S.  Department  of 
Agriculture,  represented  by  the  Regional 
Director  of  Recreation,  Lands  and 
Minerals,  Forest  Service  Region  6;  the 
Directors  of  the  State  of  Oregon 
Departments  of  Environmental  Quality 
and  Fish  and  Wildlife;  and  the  Tribal 
Chairmen  of  the  Confederated  Tribes  of 
the  Coos,  Lower  Umpqua,  and  Siuslaw 
Indians  and  of  the  Confederated  Tribes 
of  the  Siletz,  Oregon.  The  Trustees  are 
responsible  for  assessing  the  damages  to 
natural  resources  under  their 
trusteeship  that  have  resulted  from  the 
Incident,  developing  a  plan  for  the 
restoration  of  these  resources,  and 
pursuing  funding  from  responsible 
parties  for  implementation  of  this  plan 
or  implementation  of  the  plan  by  the 
responsible  parties  themselves.  The 
Trustees  are  proceeding  in  accordance 
with  the  regulations  for  natural 
Resource  Damage  Assessments  at  15 
CFR  part  990. 

One  of  the  goals  of  OPA  is  to  make  the 
environment  and  the  public  whole  for 
injuries  to  natural  resources  and 
services  resulting  from  an  incident 
involving  a  discharge  or  substantial 
threat  of  a  discharge  of  oil  from  a  vessel 
into  or  upon  the  navigable  waters  or 
adjoining  shorelines.  This  goal  is 
achieved  through  the  return  of  the 
injured  natural  resources  and  services  to 

.  baseline  and  the  provision  of 
compensation  for  interim  losses  of  such 
natural  resources  and  the  services  they 
provide,  to  other  natural  resources  and/ 
or  the  public,  bom  the  date  of  the 
incident  until  recovery. 

Among  the  parties  responsible  for  the 
Incident  ("Responsible  Parties"  or 
"RPs")  are  Green  Adas  Shipping,  S.A., 
the  owner  of  the  M/V  New  CarissQ; 
TMM  Co.,  Ltd.,  its  operator;  and 

■  Benjamin  Morgado,  the  master  of  the  M/ 
V  New  Carissa  at  the  time  of  the 
Incident.  Green  Adas  Shipping,  S.A., 
and  TMM  Co.,  Ltd.,  through  their  agent, 
Polaris  Applied  Sciences,  have 
participated  with  the  Trustees  in  the 
performance  and/or  partial  funding  of 
the  following  emergency  restoration  and 
preassessment  data  collection  activities: 
emergency  restoration  measures  for  the 
western  snowy  plover,  a  study  by  a 
mutually  approved  contractor  (Tlie 
Nature  Conservancy)  to  ascertain 


injuries  to  the  western  snowy  plover;  an 
analysis  by  a  mutually  approved 
contractor  (R.  G.  Ford  Consulting 
Company)  to  determine  injuries  to 
seabirds  and  shorebirds;  a  study  to 
determine  lost  recreational  use;  and 
collection  of  a  variety  of  natural 
resource  data  relevant  to  the  Incident. 
These  RPs,  through  their  agent,  Polaris 
Applied  Sciences,  also  have  provided 
comments  to  the  Trustees  on  the 
conduct  of  and  the  reports  resulting 
from  these  activities.  The  Trustees  have 
invited  the  Responsible  Parties,  Green 
Adas  Shipping,  S. A.,  and  TMM  Col,    ■ 
Ltd.,  to  participate  in  the  restoration 
planning  phase  of  the  Natural  Resource 
Damage  Assessment. 

Trustees'  Determinations 

1.  Determination  of  Jurisdiction 

The  Trustees  have  made  the  following 
findings  pursuant  to  15  CFR  990.41: 

(a)  The  Tmstees  have  jurisdiction  to 
pursue  restoration  piusuant  to  the  Oil 
Pollution  Act,  33  U.S.C.  2702  and 
2706(c).  The  spill  of  25,000  to  70,000  or 
more  gallons  of  oil  from  the  M/V  New 
Carissa  begiiming  on  or  about  February 
8, 1999,  into  the  waters  of  the  Pacific 
Ocean,  off  the  Oregon  Coast, 
approximately  5  kilometers  north  of  the 
entrance  to  Coos  Bay,  was  an  "incident" 
as  defined  at  15  CFR  990.30. 

(1)  The  M/V  New  Carissa,  a  "vessel" 
as  defined  at  33  U.S.C.  2701(37),  spilled 
the  entire  quantity  of  oil  involved  in 
this  Incident. 

(2)  The  M/V  New  Carissa  discharged 
oil  into  or  upon  the  navigable  waters 
and  the  adjoining  shorelines,  including 
the  waters  of  the  United  States  adjacent 
to  the  Oregon  coast  and  within  several 
Oregon  estuaries,  including  Coos  Bay. 

(b)  The  Trustees  have  determined 
that: 

(1)  This  Incident  was  not  permitted 
under  federal,  state  or  local  law; 

(2)  The  M/V  New  Carissa  is  not  a 
public  vessel,  as  defined  at  15  CFR 
990.30;  and 

(3)  The  discharge  of  oil  did  not  occur 
from  an  onshore  facility  subject  to  the 
Trans-Alaska  Pipeline  Authority. 

(c)  Based  upon  information  gathered 
during  the  removal  phase  of  the 
Incident  and  the  preassessment  phase  of 
their  Natural  Resource  Damage 
Assessment,  the  Tmstees  have 
determined  that,  due  to  the  amount  and 
type  of  oil  spilled,  the  location  of  the 
spill,  and  the  living  and  non-living 
natiual  resources,  and  uses  in  the  area 
at  the  time  of  the  spill  (including  but 
not  limited  to  birds,  fish,  marine  biota, 
sand  sediments,  water,  and  public  use 
of  those  resources),  natural  resources 
under  their  trusteeship  have  been 


56340 


Federal  Register /Vol.  66,  No.  216 /Wednesday,  November  7.  2001 /Notices 


injured,  destroyed  or  lost  and  use  of 
those  natiiral  resources  has  been  lost  as 
a  residt  of  the  Incident. 

2.  Determination  To  Conduct 
Restoration  Planning 

The  Trustees  have  determined, 
pursuant  to  15  CFR  990.42  (a),  that: 

(a)  Data  collected  and  analyzed 
pursuant  to  15  CFR  990.43  demonstrate 
that  injuries  to  natural  resources  have 
resulted  from  the  Incident,  including 
but  not  limited  to  the  following: 

(1)  Injiuy  to  a  wide  variety  and 
number  of  seabirds  and  shorebirds, 
among  them  marbled  murrelets  and 
western  snowy  plovers  (species  listed  as 
threatened  under  the  Endangered 
Species  Act.  16  U.S.C.  1531-1544),  and 
loss  or  impairment  of  reproduction 
potential  for  these  species.  The  report 
entitled  "Seabird  Mortality  Resulting 
from  the  Af/V  New  Carissa  Oil  Spill 
Incident  February  and  March  1999," 
included  in  the  preassessment  data 
report  and  jointly  funded  by  the 
Trustees  and  Green  Atlas  Shipping, 
S.A.,  and  TMM  Co.,  Ltd.,  estimates  that 
more  than  2,300  seabirds  and  gulls  were 
killed  by  the  Incident,  among  them  262 
marbled  murrelets.  In  addition,  that 
same  report  estimated  that  460  to  809 
shorebirds  were  oiled  as  a  result  of  the 
Incident. 

(2)  Lost  public  recreation  use, 
including  lost  or  diminished 
opportunities  for  public  camping, 
wildlife  viewing,  shellfish  harvesting, 
fishing,  off-highway  vehicle  use,  and 
hiking.  The  Trustees  estimate  that 
between  27,974  and  29,204  public  trips 
were  affected  by  the  Incident        \ 

(b)  Response  actions  during  cle^up 
and  emergency  restoration  measured 
implemented  diuing  early  stages  of  the 
Incident  have  not  adequately  addressed 
the  injuries  resulting  from  the  Incident. 
Response  efforts  included  burning  a 
significant  portion  of  the  oil  on  board 
the  ship  and  cleaning  up  oil  stranded 
along  the  beaches.  Nevertheless,  a 
substantial  amoimt  of  oil  was  released 
onto  the  beaches  and  into  the  open 
ocean,  resulting  in  injury  to  natural 
resources.  Although  response  measures 
included  collecting  and  cleaning  oiled 
birds,  only  a  small  percentage  of  the 
birds  affected  by  the  oil  were  treated: 
and  many  birds  perished  as  a  result  of 
the  Incident  Emergency  restoration 
measures  were  designed  and 
implemented  for  the  western  snowy 
plover,  a  threatened  species,  but  such 
emergency  measures  for  other  injured 
shor^irds  and  seabirds  were  not 
fisasible  at  the  time. 

(c)  Potential  assessment  procedures  to 
be  used  to  evaluate  injuries  and  to 
design  and  implem«it  the  appropriate 


type  and  scale  of  restoration  for  the^e 
injured  natinal  resources  and  services 
consist  of,  but  are  not  limited  to: 

(1)  Field  studies  to  ascertain 
restoration  suitability  of  various  tracts  of 
land; 

(2)  Compiling  of  demographic  data  for 
key  species; 

(3)  Computer  modeling  of  population 
and  mortality  data; 

(4)  Analysis  of  habitat  information  to 
properly  scale  restoration  needs. 

(a)  Feasible  primary  and 
compensatory  restoration  actions  exist 
to  address  injuries  from  the  Incident. 
Restoration  activities  are  expected  to 
focus  on  seabirds,  shorebirds,  and  lost 
recreation  uses.  Restoration  could 
include  actions  to  protect  and  enhance 
habitat  for  seabirds  and  shorebirds. 
Specific  efforts  for  wildlife  coxild 
include  acquisition  and  protection  of 
shorebirds  and  seabird  habitats.  To 
address  lost  public  recreation  use, 
restoration  could  include  development 
of  projects  to  enhance  public  access  and 
use  of  resoinces  not  accessible  during 
the  Incident.  Feasible  restoration  actions 
relevant  to  the  injuries  may  include,  but 
are  not  necessarily  limited  to: 

(1)  Acquisition  of  seabird  and 
shorebird  habitat  from  willing 
landcHvners; 

(2)  Enhancement/protection  of  nesting 
locations  of  seabirds  along  the  Oregon 
Coast: 

(3)  Recreation  projects  on  the  North 
Spit  of  Coos  Bay,  in  the  Dunes  National 
Recreation  Area  and  in  the  Waldport 
area,  to  facilitate  visitor  use. 

Data  supporting  these  determinations 
are  contained  in  the  Record  including 
the  Preassessment  Report. 

Based  upon  the  foregoing 
determinations,  the  Trustees  have 
chosen  to  proceed  with  restoration 
planning  for  this  Incident. 

Opportunity  to  Comment 

Pursuant  to  15  CFR  990.14(d).  the 
Trustees  will  seek  public  involvement 
in  restoration  planning  for  this  spill 
through  public  review  of.  and  comment 
on,  the  I^aft  Restoration  Plan.  When  the 
Draft  Restoration  Plan  is  prepared,  the 
public  will  be  notified  of  the 
opportunity  to  comment.  Questions 
regarding  this  Notice  may  be  directed  to 
Larry  Mangan,  Case  Manager,  M/VNew 
Carissa  Natural  Resource  Damage 
Assessment,  Bureau  of  Land 
Management  at  1300  Airpdrt  Lane, 
North  Bend,  OR  97459,  or  by  telephone 
at  541-751-4231  or  by  telefax 
transmission  at  541-751-4303. 

Administrative  Record 

The  Trustees  have  opened  an 
Administrative  Record  ("Record")  in 


compliance  with  15  CFR  990.45.  The 
Record  will  include  documents  relied 
upon  by  the  Trustees  during  the 
assessment  of  natural  resource  damages 
being  performed  in  connection  with  the 
Incident  The  Record  is  on  file  at  the 
Coos  Bay  District  Office  of  the  Bureau 
of  Land  Management,  1300  Airport 
Lane,  North  Bend,  Oregon. 
Arrangements  can  be  made  to  review 
the  Record  by  contacting  Larry  Mangan 
at  this  address  or  by  calling  him  at  541- 
751-4231. 

Dated:  October  12,  2001. 
Elaine  Y.  Zielinski. 

State  Director,  Oregon/Washington,  United 
States  Department  of  the  Interior,  Bureau  of 
Land  Management,  Lead  Administrative 
Trustee,  M/V  New  Carissa,  Natural  Resource 
Damage  Assessment. 

[FRDoc.  01-27911  Filed  11-6-01;  8:45  am] 

BNJJNQ  COM  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  Of  Land  ManagenMnt 
[IIT-924-1430-EU;  MTM  87193] 

Order  Providing  for  Opening  of  Public 
Land;  Montana 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  order. 

summary:  This  notice  terminates  the 
temporary  segregative  effect  as  to  320 
acres  of  public  land  originally  included 
as  part  of  the  proposed  Two  Crow 
Exchange. 

EFFECTIVE  DATE:  November  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  MontanaState 
Office.  P.  O.  Box  36800,  Billings. 
Montana  59101. 406-896-5052. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2201.1-2(c)(2),  the  segregation  imposed 
by  notation  to  the  records  of  the  lands 
described  below  is  hereby  terminated 
and  the  land  is  made  available,  subject 
to  other  withdrawals  and  segregations  of 
record,  under  the  public  land  and 
mineral  laws  of  the  United  States: 

Principal  Meridian,  Montana 

T.  22  N.,  R.  21  E.. 

Sac.  4,  NEV4SWV4  and  SViSWV«; 

Sec.  5,  S'/^SEVi; 

Sec.  9,  NMtNWVt  and  SEV«SEVi. 

The  areas  described  aggregate  320  acres  in 
Fergus  County. 

2.  At  9  a.m.  on  November  7.  2001,  the 
lands  shall  be  opened  to  the  operation 
of  the  public  land  laws  generdly, 
subject  to  valid  existing  rights,  tiie 
provisions  of  existing  withdrawals. 
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other  segregations  of  record,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.  on  November  7,  2001,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

3.  At  9  a.m.  on  November  7,  2001,  the 
lands  will  be  opened  to  location  and 
entry  imder  the  United  States  mining 
laws  and  to  the  operation  of  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  state  law  where  not  in 
conflict  with  Federal  law.  The  Bvireau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  coiuts. 

Dated:  October  2,  2001. 
Thomas  P.  Lonnie. 

Deputy  State  Director,  Division  of  Resources. 
[PR  Doc.  01-27919  Filed  11-6-01;  8:45  am] 

8ILUNG  CODE  4310-t$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-926-02-1420-BJ] 

Montana:  Rling  of  Amended 
Protraction  Diagram  Plate 

AGENCY:  Btueau  of  Land  Management. 
Montana  State  Office.  Interior. 
ACTION:  Notice. 

SUMMARY:  The  plats  of  the  amended 
protraction  diagram  acceptedSeptember 
27.  2001.  of  the  following  described 
lands  are  scheduled  to  be  officially  filed 
in  the  Montana  State  Office.  Billings 
Montana,  thirty  (30)  days  frt>m  the  date 
of  this  publication. 

Tps.  6,  7.  8,  and  9  S.,  Rs.  28,  29,  30,  31,  and 

32  E. 

The  plat,  representing  the  Amended 
Protraction  Diagram  10  Index  of  unsurveyed 
Townships  6,  7, 8,  and  9  South,  Ranges  28, 
29,  30,  31,  and  32  East,  Principal  Meridian, 
Montana,  was  accepted  September  27,  2001. 
T.  6  S..  R.  30  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 


unsurveyedTownship  6  South,  Range  30 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  7  S..  R.  29  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  7  South,  Range  29 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  7  S.,  R.  30  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  7  South,  Range  30 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  7  S..  R.  31  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  7  South,  Range  31 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  8  S..  R.  29  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  8  South,  Range  29 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  8  S.,  R.  30  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  8  South,  Range  30 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  8  S.,  R.  31  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  8  South,  Range  31 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  8  S..  R.  32  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  8  South,  Range  32 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 

T.  9  S.,  R.  28  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  9  South,  Range  28 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 

T.  9  S.,  R.  29  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  9  South,  Range  29 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 

T.  9  S..  R.  30  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  9  South,  Range  30 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  9  S.,  R.  31  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 
unsurveyedTownship  9  South,  Range  31 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 
T.  9  S.,  R.  32  E. 

The  plat,  representing  Amended 
Protraction  Diagram  10  of 


unsurveyedTownship  9  South,  Range  32 
East,  Principal  Meridian,  Montana,  was 
acceptedSeptember  27,  2001. 

A  copy  of  the  preceding  described 
plats  of  the  amended  protraction 
diagram  accepted  September  27,  2001. 
will  be  immediately  placed  in  the  open 
files  and  will  be  available  to  the  public 
as  a  matter  of  information. 

If  a  protest  against  this  amended 
protraction  diagram,  accepted 
September  27,  2001.  as  shown  on  these 
plats,  is  received  prior  to  the  date  of  the 
official  filings,  the  filings  will  be  stayed 
pending  consideration  of  the  protests. 

These  partiadar  plats  of  the  amended 
protraction  diagram  will  not  be 
officially  filed  until  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  5001 
Southgate  Drive,  P.O.  Box  36800. 
Billings,  Montana  59107-6800. 

Dated:  October  5.  2001. 
Steven  G.  Schey. 

Chief  Cadastral  Surveyor,  Division  of 

Resources. 

(PR  Doc.  01-27920  Filed  11-&-01:  8:45  am) 

BajJNG  COOe  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 


1     [MT-92fr- 


I  Of  Land  Management 
[MT-e26-02-1 420-BJ] 


Montana:  Rling  of  Amended 
Protraction  Diagram  Plats 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
action:  Notice. 

SUMMARY:  The  plats  of  the  amended 
protraction  diagrams 
acceptedSeptember  14  and  17,  2001,  of 
the  following  described  lands  are 
scheduled  to  be  officially  filed  in  the 
Montana  State  Office,  Billings  Montana, 
thirty  (30)  days  from  the  date  of  thi^"     ' 
publication. 

Tps.  21,  22,  23.  and  24  N..  Rs.  18  and  29  W 

The  plat,  representing  the  Amended 
Protraction  Diagram  33  Index  of  unsurveyed 
Townships  21,  22,  23,  and  24  North,  Ranges 
18  and  19  West.  Principal  Meridian, 
Montana,  was  September  14,  2001. 
T.  21  N.,  R.  18  W. 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  21  North,  Range  18  West. 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001. 
T.  22  N..  R.  18  W. 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
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Township  22  North,  Range  18  West, 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001. 
T.  23  N.,  R.  18  W. 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  23  North,  Range  18  West, 
EMncipal  Meridian,  Montana,  was  accepted 
September  14.  2001. 
T.  24  N..  R.  18  W.  i 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  24  North,  Range  18  West, 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001.  I 

T.  21N.,R.  19W.  ' 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  21  North,  Range  19  West, 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001. 

T.  22  N.,  R.  19  W. 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  22  North,  Range  19  West, 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001. 
T.  23N.,R.  19W. 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  23  North.  Range  19  West. 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001. 
T.  24  N.,  R.  19  W. 

The  plat,  representing  Amended 
Protraction  Diagram  33  of  unsurveyed 
Township  24  North,  Range  19  West, 
Principal  Meridian,  Montana,  was  accepted 
September  14,  2001. 
Tps.  3  S.,  Rs.  3.  4,  and  5  W.        | 

The  plat,  representing  the  Amended 
Protraction  Diagram  50  Index  of  unsurveyed 
Townships  3  South,  Ranges  3,  4,  and  5  West, 
Principal  Meridian,  Montana,  was  September 
17.  2001. 
T.  3  S.,  R.  3  W. 

The  plat,  representing  Amended 
Protraction  Diagram  50  of  unsurveyed 
Township  3  South,  Range  3  West,  Principal 
Meridian,  Montana,  was  accepted  September 
17,  2001. 


T.  3  S.,  R.  4  W. 

The  plat,  representing  Amended 
Protraction  Diagram  50  of  unsurveyed 
Township  3  South,  Range  4  West,  Principal 
Meridian,  Montana,  was  accepted  September 
17,2001. 
T.  3  S.,  R.  5  W. 

The  plat,  representing  Amended 
Protraction  Diagram  50  of  unsurveyed 
Township  3  South,  Range  5  West,  Principal 
Meridian,  Montana,  was  accepted  September 
17,2001. 
Tps.  1,  2,  3.  4.  and  5  S.,  Rs.  10, 11, 12. 13, 

and  14  W. 

The  plat,  representing  the  Amended 
Protraction  Diagram  51  Index  of  unsurveyed 
Townships  1.  2.  3,  4,  and  5  North.  Ranges  10, 
11, 12. 13,  and  14  West.  Principal  Meridian, 
Montana,  was  September  14,  2001. 
T.  1  S.,  R.  10  W. 


The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  1  South,  Range  11  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  1  S.,  R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  1  South,  Range  12  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  1  S..  R.  13  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  1  South,  Range  13  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  1  S..  R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  1  South,  Range  14  West,  IMncipal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  2  S.,  R.  11  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  2  South,  Range  11  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14.  2001. 
T.  2  S..  R.  13  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  2  South,  Range  13  West.  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  3S.,R.  11  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  3  South,  Range  11  West,  Principal 
.Meridian,  Montana,  was  accepted  September 
14,2001. 
T.  3  S..  R.  12  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  3  South,  Range  12  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,2001.  " 

T.  3  S.,  R.  13  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  3  South,  Range  13  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  4  S.,  R.  11  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  4  South,  Range  11  West,  Principal 
Meridian.  Montana,  was  accepted  September 
14,2001. 
T.  4  S.,  R.  13  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  4  South.  Range  13  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  4  S..  R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  4  South,  Range  14  West,  Principal 
Meridian,  Montana,  w^s  accepted  September 
14,2001. 


T.  5  S.,  R.  11  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  5  South,  Range  1 1  West,  Principal 
Meridian,  Montana,  was  accepted  September 
14,  2001. 
T.  5  S..  R.  14  W. 

The  plat,  representing  Amended 
Protraction  Diagram  51  of  unsurveyed 
Township  5  South,  Range  14  West,  Principal 
Meridian,  Montana,  was  accepted  Septembw 
14,  2001. 

A  copy  of  the  preceding  described 
plats  of  the  amended  protraction 
diagrams  accepted  September  14  and 
17,  2001,  will  be  immediately  placed  in 
the  open  files  and  will  be  available  to 
the  public  as  a  matter  of  information. 

If  a  protest  against  these  amended 
protraction  diagrams,  accepted 
September  14  and  17,  2001,  as  shown 
on  these  plats,  is  received  prior  to  the 
date  of  the  official  filings,  the  filings 
will  be  stayed  pending  consideration  of 
theprotests. 

Tnese  particular  plats  of  the  amended 
protraction  diagrams  will  not  be 
officially  filed  imtil  the  day  after  all 
protests  have  been  accepted  or 
dismissed  and  become  final  or  appeals 
from  the  dismissal  affirmed. 
FOR  FURTHER  MFORMATION  CONTACT: 
Bureau  of  Land  Management,  5001 
Southgate  Drive.  P.O.  Box  36800, 
Billings,  Montana  59107-6800. 

Dated:  October  5.  2001. 
St0T8ii  G.  Schsy, 

Chief  Cadastral  Surveyor,  Division  of 
Resources. 

IFR  Doc.  01-27921  Filed  11-6-01;  8:45  am) 
■LUNG  COCK  431(MM-f 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  ItanagMiMiit 
[NV-61880] 

NoUca  of  Realty  Action:  Racraatlon 
and  Public  Purpoaaa  (R&PP)  Act 
Classification;  Nevada 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice. 

summary:  The  following  described 
public  lands  in  Esmeralda  County, 
Nevada  have  been  examined  and  found 
suitable  for  classification  for  lease  or 
conveyance  to  Esmeralda  County  under 
the  provision  of  the  Recreation  and 
Public  Purposes  Act  of  June  14, 1926,  as 
amended  (43U.S.C.  869  et  seq.). 

Mount  Diablo  Meridian 

T.  2  S.,  R.  39  E., 

Sec.  22,  SWV4SWV4SWV4; 
Sec.  27,  NWV4NWV«NWV«: 

Containing  20  acres  more  or  less. 
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This  action  will  make  lands  which  are 
not  needed  for  Federal  purposes  and  are 
identified  for  disposal  in  the  Tonopah 
Resource  Management  Plan,  available  to 
support  community  expansion.  Lease  or 
conveyance  of  the  lands  for  recreational 
or  public  purpose  use  would  be  in  the 
public  interest.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Tonopah  Field 
Station,  1553  South  Main  Street, 
Tonopah,  Nevada.  Lease  or  conveyance 
of  the  lands  will  be  subject  to  the 
following  terms  and  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights  dociunents 
on  the  official  public  land  records  at 
time  of  lease/patent  issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  forms 
of  appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Ptirposes  Act 
and  leasing  imder  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  lands  to  the  Acting 
Assistant  Field  StationManager, 
Tonopah  Field  Station.  P.O.  Box  911, 
Tonopah,  NW  89049. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  ballfield 
and  related  facilities.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  is  consistent 
with  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  ballfield  and  related  facilities. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 


absence  of  any  adverse  comments,  the 
classification  of  the  land  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  conveyed  until  after 
the  classification  becomes  effective. 

Dated:  October  1,2001. 
WiUiam  S.  Fisher, 

Acting  Assistant  Field  Manager,  Tonopah. 
[PR  Doc.  01-27924  Filed  11-6-01;  8:45  am] 
BKUNQ  COOC  4320-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l.and  Management 

[UT-070-1610-DO] 

Notlca  of  Intent  to  Prapare  a  Resource 
Management  Plan  (RMP)  and 
Environmentai  Impact  Statement  (EIS) 
for  ttte  Price  Field  Offlca 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM), 
Price  Field  Office,  Utah,  is  initiating  a 
planning  effort  to  prepare  the  Price 
Field  Office  Resource  Management  Plan 
(RMP).  This  planning  effort  involves 
preparation  of  an  Environmental  Impact 
Statement  (EIS).  Upon  completion,  the 
Price  Field  Office  RMP  will  replace  the 
existing  Price  River  Management 
Framework  Plan  (MFP)  and  Saisl(afael 
RMP.  The  Price  Field  Office  RMP  will 
establish  land  use  management  policy 
for  multiple  resotirce  uses  on 
approximately  2.5  million  acres  of 
public  land  and  2.8  million  acres  of 
federal  mineral  resources  in  the 
planning  area.  Sections  201  and  202  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA,  43 
U.S.C.  1711),  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  regulations  in  43  CFR  1600  direct 
this  planning  effort.  The  new  RMP  is 
being  prepared  through  coordination 
with  other  federal,  state,  and  local 
agencies,  and  affected  public  land  users. 
DATES:  The  BLM  can  best  utilize  public 
input  if  comments  are  submitted 
pertaining  to  land  use  issues  and  values 
within  30  days  of  this  notice.  Public 
meetings  are  tentatively  scheduled  for 
late  2001  or  early  2002  in  Price,  Castle 
Dale,  and  Green  River,  Utah.  Specific 
dates  and  locations  of  all  scoping 
meetings  will  be  published  in  the  local 
newspapers  at  least  15  days  before  the 
meetings. 

A0DI4ESSES:  U  you  wish  to  comment  on 
potential  issues  or  planning  criteria, 
need  additional  information,  or  request 
to  be  put  on  our  mailing  list,  you  may 
do  so  by  notifying  the  Price  Field  Office, 


Bureau  of  Land  Management,  Attn: 
Richard  Manus,  125  South,  600  West, 
Price,  Utah  84501. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
office  listed  above  during  regular 
business  hours.  U  you  wish  to  withhold 
your  name  and/or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  We  will  not,  however, 
consider  anonymous  comments.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Richard  Manus,  Field  Office  Manager  or 
Floyd  Johnson,  Supervisory  Planning 
Coordinator,  Mce  Field  Office,  Price 
Utah,  (435)  636-3600. 
SUPPLEMENTARY  INFORMATION:  The 
planning  area  will  include  all  of  the 
public  land  and  federal  mineral 
ownership  managed  by  the  Price  Field 
Office  in  Carbon  and  Emery  Counties  in 
eastern  Utah.  The  planning  area  will 
encompass  the  public  lands  cturently 
managed  under  the  Price  River  MFP  and 
the  San  Ratael  RMP.  This  area  includes 
approximately  2.5  million  acres  of  BLM  ' 
administered  surface  and  2.8  million 
acres  of  federal  minerals  under  federal, 
state,  and  private  surface  in  the  two 
coimty  area.  The  BLM  will  also  include 
the  recently  acquired  lands  west  of  the 
Green  River  that  were  previously  part  of 
the  Naval  Oil  Shale  Reserve  #2  (N0SR2] 
including  a  1/4  mile  scenic  easement  on 
the  east  side  of  the  Green  River 
(approximately  6,500  acres.) 

Preliminary  issues  that  could  be 
addressed  during  development  of  the 
Price  Field  Office  RMP  include,  but  are 
not  limited  to,  the  following:  (1) 
Identification  and  management  of 
summer  and  winter  ranges  for  mule  deer 
and  elk;  (2)  forage  competition  between 
wildlife,  wild  horses  and  burros,  and 
livestock:  (3)  the  cumulative  effect  of 
land  uses  and  human  activities  on 
threatened,  endangered  or  sensitive 
species  and  their  habitats;  (4) 
management  of  Off  Highway  Vehicles 
(OHVs);  (5)  revision  of  Reasonable 
Foreseeable  Development  (RFD) 
scenarios  for  oil  and  gas  development; 

(6)  concerns  about  water  and  air  quality; 

(7)  management  of  cultural  and  pale 
ontological  resources  including  the 
Cleveland-Lloyd  Dinosaur  Quarry;  (8) 


56344 


Federal  Register /Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Notices 


fire  management  opportunities  and 
potential  effects  on  vegetative 
communities;  (9)  potential 
establishment  of  new  Areas  of  Critical 
Environmental  Concern  (ACECs);  (10) 
determinations  of  wild  and  scenic  river 
eligibility,  suitability,  and  tentative 
classifications  (wild,  scenic,  or 
recreational);  and  (11)  potential 
establishment  of  Wilderness  Study 
Areas  (WSAs).  These  preliminary  issues 
are  not  final  and  may  be  added  to  and 
refined  through  the  pubhc  participation 
process.  As  part  of  the  land  use 
planning  process,  the  FLPMA  mandates 
that  BLM  give  priority  to  the  * 
designation  and  protection  of  ACECs 
when  developing  and  revising  land  use 
plans.  As  part  of  the  Price  Field  Office 
RMP  planning  effort,  BLM  will 
determine  what  areas,  if  any,  should  be 
designated  as  ACECs.  As  a  result  of  a 
previous  planning  effort  for  the  San 
Rafael  RMP,  13  nominations  have 
already  been  recorded,  evaluated,  and 
designated  as  ACECs.  It  is  proposed  that 
these  areas  be  brought  forward  into  the 
Price  Field  Office  RMP.  hi  addition, 
BLM  is  requesting  additional 
nominations  for  areas  that  the  public 
may  see  as  being  appropriately  managed 
as  ACECs. 

Public  nominations  are  also  being 
sought  for  those  rivers  which  may  be 
eligible  for  inclusion  into  the  National 
Wild  and  Scenic  River  System.  In  order 
to  be  considered,  the  body  of  water  must 
be  free  flowing  and  contain  at  least  one 
outstandingly  remarkable  value.  The 
river  can  be  any  size  and  must  be 
existing  or  flowing  in  a  natural 
condition  without  major  modification. 
All  nominations  should  be  accompanied 
by  detailed  maps,  descriptions  of  the 
river  segment,  and  rivers  related  values. 
Rivers  will  also  be  tentatively  classified 
as  wild,  scenic,  or  recreational.  An 
interdisciplinary  team  in  coordination 
with  planning  partners  will  make 
preliminary  determinations  as  to 
eligibility  and  classification  of  river 
segments.  These  preliminary 
determinations  will  be  made  available 
for  public  review  prior  to  issuance  of 
the  Draft  RMP/Draft  EIS. 

Preliminary  Planning  Criteria  that 
have  been  identified  to  guide  resolution 
of  the  issues  that  will  be  considered  in 
the  RMP  are  as  follows:  (1)  The  plan 
will  recognize  the  existence  of  valid 
existing  rights,  (2)  Lands  covered  in  the 
RMP  will  be  public  lands,  which 
include  split  estate  lands,  managed  by 
BLM.  Decisions  in  the  RMP  will  be 
made  only  oD-lands  managed  by  BLM, 
(3)  The  BLM  will  use  a  collaborative 
and  multi-jurisdictioaal  approach, 
where  possible,  to  jointly  determine  the 
desired  future  condition  of  public  lands. 


(4)  The  BLM  will  make  all  possible 
attempts  to  ensure  that  its  management 
prescriptions  and  planning  actions  are 
as  complimentary  as  possible  to  other 
planning  jurisdictions,  within  the 
boundaries  described  bylaw  and  policy, 

(5)  The  BLM  will  consider  the 
management  prescriptions  on  adjoining 
lands  to  minimize  inconsistent 
management.  To  the  extent  possible, 
BLM  will  coordinate  inventories, 
planning,  and  management  programs 
with  other  federal,  state,  tribal,  and  local 
governments  and  agencies,  (6) 
Management  prescriptions  will  focus  on 
the  relative  values  of  resources  and  not 
necessarily  the  combination  of  uses  that 
will  give  the  greatest  economic  return  or 
economic  output,  and  (7)  To  the  extent 
possible,  the  BLM  will  use  current 
scientific  information,  research,  new 
technologies  and  the  results  of  resource 
assessments,  monitoring  and 
coordination  to  determine  appropriate 
local,  and  regional  management 
strategies  that  will  enhance  or  restore 
impaired  ecosystems. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Price  Field  Office 
throughout  this  planning  effort. 

This  notice  annoimces  the  beginning 
of  scoping.  The  Price  Field  Office  is 
seeking  public  involvement  in  the 
earliest  possible  stages  of  this  planning 
endeavor  to  enhance  collaboration.  If 
you  have  information  or  concerns  you 
would  like  to  share,  including  ideas  or 
opportunities  that  coiUd  enhance  data 
collection,  inventories,  or  formulation  of 
issues  that  could  be  addressed  in  the 
plan,  please  submit  them  to  the  above 
address. 

Alternatives  will  be  developed  and 
analyzed  to  resolve  the  issues  that  are 
identified  during  the  scoping  process.  A 
Draft  RMP/Draft  EIS  will  be  published 
and  made  available  for  public  review. 

Dated:  September  6,  2001. 
Robert  A.  Bennett, 

Acting  State  Director. 

[FR  Doc.  01-27922  Filed*!  1-6-01 :  8:45  ami 

BNJJNO  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-1420-8J;  ES-51229,  Group  164, 
Wisconsin] 

Notice  Of  Rling  of  Plat  of  Survwy; 
Wlaconsin 

The  plat  of  the  dependent  resurvey  of 
the  Eagle  Bluff  Light  Station  in  the 
fractional  NE  >/•  of  section  17,  Township 
31  North,  Range  27  East.  4th  Principal 


Meridian,  Wisconsin,  will  be  officially 
filed  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m.,  on  December  17, 
2001. 

The  survey  was  requested  by  the 
Bureau  of  Land  Management, 
Milwaukee  Field  Office. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  December  17,  2001. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  October  19,  2001. 
Stephen  D.  Douglas, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  01-27915  Filed  11-6-01;  8:45  ami 

BIUING  CODE  431 0-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-1910-BJ-^77;  ES-51228,  Group 
156,  Wisconsin] 

Notice  Of  Filing  Of  Plat  Of  Survey; 
Wlaconsin 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  south  and  east 
boundaries,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  24,  25,  and  36,  Township  39 
North,  Range  9  West,  4th  Principal 
Meridian,  Wisconsin,  will  be  officially 
filed  in  Eastern  States,  Springfield, 
Virginia  at  7:30  a.m.,  on  November  28, 
2001. 

The  survey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  November  28,  2001. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepajonent 
of  the  appropriate  fee. 

Dated:  September  27,  2001. 
Stephen  D.  Douglas, 
Chief  Cadastral  Surveyor. 
[FR  Doc.  01-27916  Filed  11-6-01;  8:45  am] 
BHJUNG  CODE  4310-GJ-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-957-1 420-BJ-P] 

Rling  of  Plats  of  Suivey;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

The  plats  of  the  following  described 
lands  were  officially  filed  in  the 
Wyoming  State  Office,  Bureau  of  Land 
Management,  Cheyenne,  Wyoming, 
effective  10:00  a.m.,  October  1,  2001. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boundary  and  the 
subdivisional  lines,  T.  52  N.,  R.  74  W., 
Sixth  Principal  Meridian,  Wyoming, 
Group  No.  653,  was  accepted  August  20, 
2001. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boimdary  and  subdivisional  lines,  and 
the  subdivision  of  sections  28  ^d  33,  T. 
55  N..  R.  91  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  654, 
was  accepted  September  28,  2001. 

The  plat  representing  the  dependent 
resurvey  of  the  west  boundary  and 
portions  of  the  south  and  north 
boundaries  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections,  T.  54 
N.,  R.  91  W.,  Sixth  Principal  Meridian, 
Wyoming,  Group  No.  654,  was  accepted 
September  28,  2001. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries  and  the  subdivisional 
lines,  T.  52  N.,  R.  75  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  671, 
was  accepted  September  28,  2001. 

The  plat  representing  the  dependent 
resiuvey  of  portions  of  the  west 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  19  and  20,  T. 
52  N.,  R.  91  W.,  Sixth  Principal 
Meridian,  Wyoming,  Group  No.  672, 
was  accepted  September  28,  2001. 

Dated:  October  1,  2001. 
John  P.  Lee, 

Chief  Cadastral  Survey  Group. 
[FR  Doc.  01-27909  Filed  11-6-01;  8:45  am] 

BHUNQ  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[UTU  79422] 

Notice  of  Proposed  WIttKlrawal;  Utah 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  U.S.  Department  of 
Energy  has  filed  an  application  to 
withdraw  approximately  20,808  acres  of 
public  land  for  a  period  of  20  years,  for 
a  disposal  cell  for  uranium  mill  tailings 
in  Grand  County,  Utah.  This  notice 
segregates  the  lands  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws  subject  to 
valid  existing  rights. 
DATES:  Comments  must  be  received  on 
or  before  February  5,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  Moab  Field  Office  Manager,  82  East 
Dogwood  Avenue,  Moab,  Utah,  84532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  von  Koch,  Realty  Specialist,  Moab 
Field  Office,  82  East  Dogwood  Avenue, 
Moab,  Utah  84532,  (435)  259-2128. 
SUPPt^MENTARY  INFORMATION:  On  August 
30,  2001,  an  application  was  received 
from  the  Department  of  Energy  to 
withdraw  the  folFowing  described 
public  lands  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Salt  Lake  Meridian 

Crescent  Area:  , 

T.  21  S.,  R.  19  E., 

Sees.  20  and  21; 

Sec.  22,  those  lands  south  of  the  Bookcliffs; 

Sec.  23,  those  lands  south  of  the  Bookcliffs; 
.  Sec.  24,  lots  1  to  4,  inclusive,  WV2EV2, 
those  lands  in  the  NWV4  south  of  the 
Bookcliffs,  and  SWV*; 

Sees.  25  to  29,  inclusive. 

The  area  described  contains  approximately 
5,934  acres  in  Grand  Ck>unty. 

Klondike  Area: 

T.  23S.,  R.  19  E.. 
Sec.  13,  those  lands  in  the  NWV4  and  S>/i2 

lying  west  of  US  Highway  191; 
Sec.  14,  NEV4,  NV2NWV4,  and  S»/j; 
Sees.  20  to  23,  inclusive; 
Sec.  24,  those  lands  in  the  NEV4  lying  west 

of  US  Highwdy  191,  WV2,  and  SEV4; 
Sees.  25  to  29,  inclusive; 
Sees.  33,  34,  and  35. 
T.  24  S.,  R.  19  E., 
See.  1,  lots  1  to  4,  inclusive,  S>/iNV2, 

SWV4,  NWV4SEV4,  and  SV2SV2SEV4SEV4; 
Sec.  3,  lots  1  to  4,  inclusive,  SV2NV2,  and 

SV2; 
Sec.  4,  lots  1  to  4,  inclusive,  SV2N>/2,  and 

SV2; 
Sec.  10,  NV2; 
Sec.  ll.N'/z; 
Sec.  12. 
T.  23  S..  R.  20  E.. 
See.  30,  lots  2,  3,  and  4,  and  those  lands 

in  lots  7,  8,  and  15  lying  west  of  US 

Highway  191; 
Sec.  31,  lots  1  to  4,  incli^ive. 
T.  24  S.,  R.  20  E.,  ■' 

Sec.  6,  lots  3  and  6,  WV2SEV4,  and 

SEV4SEV4; 
Sec.  7,  lots  1  to  4,  inclusive,  and  EV2: 
See.  8,  those  lands  in  the  NEV4NWV4  and 

the  SEV4  lying  west  of  US  Highway  191, 

NWV4NWV4,  SV2NWV4,  and  SWV4. 


The  area  described  contains  approximately 
14,874  acres  in  Grand  County. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  Moab  Field  Office  Manager. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  {leriod  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Public  meetings  will  be  held  in 
connection  with  the  proposed 
withdrawal  during  the  preparation  of 
the  environmental  impact  statement  that 
will  analyze  options  for  disposal  of  the 
uranium  tailings.  A  notice  of  the  time 
and  place  will  be  published  by  the  U.S. 
Department  of  Energy  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meetings. 

Dated:  October  10,  2001. 
Margaret  Wyatt, 
Moab  Field  Office  Manager. 
(FR  Doc.  01-27923  Filed  11-6-01;  8:45  am] 
BIUJNO  CODE  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[Arizona,  INT-DES  01-38] 

Reach  11  Recreation  Master  Plan, 
Central  Arizona  Project,  Arizona 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  and 

public  hearing  for  a  draft  environmental 

impact  statement  (EIS). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  and  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA,  the  Bureau  of  Reclamation 
(Reclamation),  in  conjunction  with  the 
City  of  Phoenix  (City),  has  prepared  a 
drah  EIS  for  a  Recreation  Master  Plan 
for  the  Reach  11  Recreation  Area  (Reach 
11),  located  in  the  northeast  portion  of 
the  City,  Maricopa  County,  Arizona.  The 
draft  EIS  describes  the  anticipated 
environmental  effects  associated  with 
the  proposed  approval  and 
implementation  of  a  recreation  master 
plan  for  a  1 ,500-acre  area  adjacent  to  the 
Central  Arizona  Project  (CAP)  canal, 
between  Cave  Creek  and  Scottsdale 
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roads.  The  land  is  owned  by 
Reclamation  and  is  managed  for 
recreational  purposes  by  the  Qty's 
Recreation  and  Library  Department 
(PRLD)  vmder  a  1986  land  use 
agreement.  The  draft  EIS  de^ribes  in 
detail  a  proposed  recreation  master  plan 
and  two  action  alternative  master  plans 
that  could  be  approved  and 
implemented.  A  No  Action  Alternative 
is  also  described,  which  provides  a 
baseline  for  comparing  the  impacts  of 
the  three  action  alternatives.  A  public 
hearing  will  be  held  to  receive 
comments  bom.  interested  individuals 
and  organizations  regarding  the 
adequacy  of  the  draft  EIS  in  describing 
the  anticipated  environmental  impacts 
from  the  proposed  project. 
DATES:  A  public  bearing  is  scheduled  for 
December  11,  2001,  from  6:30  to  9:30 
p.m.  A  60-day  public  review  and 
comment  period  begins  with  the  filing 
of  the  draft  EIS  with  the  Environmental 
Protection  Agency.  Written  comments 
must  be  received  no  later  than  January 
18,  2002. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Paradise  Valley  Community 
Center,  17402  North  40th  Street, 
Phoenix,  Arizona. 

Send  written  comments  to  Mr.  Bruce 
Ellis.  Chief.  Environmental  Resource 
Management  Division,  Bureau  of 
Reclamation,  Phoenix  Area  Office 
(PXAO-1500),  PQ  Box  81169j'hoenix, 
AZ  85069-1169;  fax  number  (602)  216- 
4006. 

The  draft  EIS  docimient  is  available 
on  the  Internet  at  http:// 
www.apo.Ic.usbr.gov.  A  copy  of  the  draft 
EIS  is  also  available  upon  request  from 
Ms.  Janice  Kjesbo,  Bureau  of 
Reclamation,  Phoenix  Area  Office 
(PXAO-1500),  PO  Box  81169,  Phoenix, 
AZ  85069-1169,  telephone  (602)  216- 
3864,  faxogram  (602)  216-4006.  A  copy 
of  the  draft  EIS  is  also  available  for 
public  inspection  and  review  at  the 
libraries  listed  under  Supplementary 
Information  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Questions  regarding  the  draft  EIS  should 
be  directed  to  Ms.  Sandra  Eto,  Bureau  of 
Reclamation,  Phoenix  Area  Office 
(PXAO-1500),  PO  Box  81169,  Phoenix, 
AZ  85069-1169,  telephone  (602)  216- 
3857.  ' 

SUPPLEMENTARY  MFORMATION: 

Reclamation  is  proposing  to  approve  a 
new  Recreation  Master  Plan  for  Reach 
11,  managed  for  recreational  purposes 
by  the  PRLD.  The  current  master  plan 
was  approved  in  1987.  The  City  and 
Reclamation  determined  a 
comprehensive  planning  effort  for  a  new 
master  plan  should  be  carried  out,  due 
to  the  major  population  growth  that  has 


occurred  and  futujre  growth  anticipated 
for  the  area.  This  effort  included 
conducting  a  recreation  needs 
assessment  to  inventory  existing 
facilities  in  the  vicinity  of  Reach  11,  and 
evaluating  needs  based  upon 
established  park  standards,  existing 
capacity,  and  public  interest  in  or 
opposition  to  various  recreation  uses. 
The  purpose  and  need  for  a  new 
Recreation  Master  Plan  is  to  optimize 
recreational  use  of  Reach  1 1  based  upon 
the  needs  of  the  City  and  community, 
while  ensuring  compatibility  with  the 
primary  flood  control  function  of  Reach 
11.  A  master  plan  woidd  acconmiodate 
and  respect  the  full  range  of  current  and 
future  recreation  demands  of  this 
growing  area  of  Phoenix,  Arizona.  The 
draft  EIS  considers  three  alternative 
master  plan  scenarios.  All  three  provide 
a  level  of  development  established  for  a 
City  district  park.  Under  the  Proposed 
Action,  high-demand  recreation  needs 
would  be  balanced  with  passive 
recreation  uses  and  maintenance  of 
quality  habitat  areas.  Two  other 
alternative  action  alternatives  are 
considered:  one  that  would  provide  less 
active  recreation-oriented  development, 
and  that  emphasizes  passive  recreation- 
oriented  activities  (Alternative  1),  and 
one  that  would  maximize  development 
of  active-recreation  oriented  recreation 
facilities  (Alternative  2).  The  No  Action 
Alternative  assumes  the  existing  1987 
master  plan,  (which  does  not  meet 
ciurent  PRLD  district  park  standards), 
would  continue  to  be  implemented.  The 
alternative  ultimately  selected  and 
implemented  is  expected  to  be 
developed  in  phases  by  PRLD,  as 
funding  becomes  available. 

Copies  of  the  draft  EIS  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Department  of  the  Interior,  Natural 
Resources  Library,  1849  C  Street, 
NW.,  Washington.  DC  20240 

•  Bureau  of  Reclamation,  Denver  Office 
Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and 
Kipling,  Denver,  CO  80225 

•  Arizona  Department  of  Library 
Archives  and  Public  Records,  1700  W. 
Washington  St.,  Phoenix,  AZ  85007 

•  North  Central  Regional  Coimty 
Library,  17811  N.  32nd  St..  Phoenix, 
AZ  85032 

•  Phoenix  Public  Library  (Burton  Barr 
Central).  1221  N.  Central  Ave., 
Phoenix,  AZ  85004 

•  Government  Document  Service, 
Arizona  State  University,  Tempe,  AZ 
85287 

•  Arizona  State  University — West 
Library,  4701  W.  Thunderbird  Rd., 
Glendale.  AZ  85306 


Written  comments  received  by 
Reclamation  become  part  of  the  public 
record  associated  with  this  action. 
Accordingly,  Reclamation  makes  these 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
bom  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  October  24.  2001. 
V.  LeGrand  Neilsen. 

Depu  ty  Regional  Director. 

[FR  Doc.  01-27881  Filed  11-^-01;  8:45  am] 

nUJNG  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Policing 
Servlc«s;  Agency  Infonnatlon 
Collection  ActMtiee:  Propoeed 
Collection;  Commente  Requeeted 

ACTKM:  30-Day  Notice  of  Information 
Collection  Under  Review:  New 
Collection,  Tribal  Resource  Grant 
Program  Application. 

The  Department  of  Justice  (DO J), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  tbegfstBT 
Volume  66,  Number  147,  pages  39537 
on  July  31,  2001.  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
conmient  until  December  7.  2001.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
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Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
&t>m  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Orerview  of  This  Information 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Tribal  Resources  Grant  Program 
Application. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  None.  Office  of  Community 
Oriented  Policing  Services,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  Governments. 

Other:  None.  The  information 
collected  will  be  used  by  the  COPS 
Office  to  determine  whether  Federally 
recognized  Tribal  Governments  are 
eligible  for  three  year  grants  specifically 
targeted  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
commimities.  The  grants  are  meant  to 
enhance  law  enforcement 
infrBstructiues  and  community  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  200  respondents  at  9 
hours  per  response.  The  information 


will  be  collected  annually  from  each 
respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  vrith  the  ' 
collection:  There  are  1,800  annual 
burden  hours  associated  with  this 
information  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
PatridL  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  November  1,  2001. 
Brenda  E.  Dyer, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  01-27964  Filed  11-6-01;  8:45  am] 
BHJJNQ  CODE  4410-AT-M 


DEPARTMENT  OF  LABOR 

Employment  end  Training 
Administration 

Dissbillty  Employment  Grant  Program 
Funded  Under  ttie  Workforce 
Investment  Act  Title  I 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA). 

This  Notice  Contains  All  of  the 
Necessary  Information  and  Forms 
Needed  to  Apply  for  Grant  Funding. 
SUMMARY:  The  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration  (DOL/ETA),  announces 
the  availability  of  approximately  $6 
million  in  competitive  grant  funds  for 
multi-state  emplo)mient  and  training 
projects  serving  people  with  disabilities. 
This  skill  training  grant  program  is 
funded  using  Workforce  Investment  Act 
Tide  I,  section  171  funds  and  targets 
projects  providing  multi-site  training 
and  othef  i^mployment  services  to 
individuab  with  disabilities  that  result 
in  long-term,  imsubsidized 
employment. 

DATES:  The  closing  date  for  receipt  of 
applications  under  this  annoimcement 
is  December  21,  2001  at  4  p.m.  Eastern 
Standard  Time  (EST)  at  the  address 
below: 

ADDRESSES:  Applications  must  be 
mailed  to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Jacquelyn  Carter, 
SGA/DFA  02-100.  200  Constitiition 


Avenue,  NW,  Room  S-4203, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Jacquelyn 
Carter  at  202-693-2879  (this  is  not  a 
toll-free  number).  All  inquiries  should 
include  the  SGA  number  DFA-02-100, 
and  a  contact  name,  fax,  and  telephone 
numbers.  This  solicitation  is  also  being 
published  on  the  Internet  at  ETA's  home 
page  at  http://www.doleta.gov  and  at 
ETA's  disAbility  Online  website  at 
http://wdsc.doleta.gov/disability/iclick 
on  "Grantee  Communication"  to  access 
these  forms).  Award  notifications  will 
also  be  published  on  both  the  ETA 
home  page  and  the  disAbility  Online 
website. 

SUPPLEMENTARY  INFORMATION: 

A.  Authority 

Funds  made  available  for  this 
Solicitation  for  Grant  Applications  are 
authorized  under  the  Workforce 
Investment  Act  of  1998,  section  171  (b), 
(c)  and  (d).  Approximately  $6  million  of 
the  total  funds  available  for  this  grant 
award  are  dislocated  worker 
demonstration  and  pilot  project  funds. 

This  announcement  consists  of  five 
parts: 

Fart  I — Application  Process 

Part  II — Background  and  Purpose 

Part  ni — Review  Process,  Evaluation  Criteria 

and  Statement  of  Work 
Part  IV — Government  Requirements,  and 
Part  V — Definitions 

Part  I — Application  Process 

A.  Eligible  Applicants 

Private  non-profit  entities,  including 
faith-based  organizations,  are  eligible  to 
receive  grant  fimds  under  this  award. 
Non-profit  disability  organizations  with 
national  scope  and  the  capacity  to 
administer  multi-state  training  and 
emplojrment  programs  are  encouraged 
to  apply.  Entities  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
that  engage  in  lobbying  activities  are  not 
eligible  to  receive  fimds  under  this  SGA. 
The  Lobbying  Disclosure  Act  of  1995  as 
amended,  2  U.S.C.  1611  prohibits  the 
award  of  federal  funds  to  501(c)(4) 
entities  engaged  in  lobbying  activities. 
Applicants  are  encouraged  to  include 
partnerships  with  community-based  and 
faith-based  organizations  at  the  local 
level.  Such  partnerships  shoidd  be 
clearly  identified  in  the  application. 

Applicants  must  operate  or  propose  to 
operate  in  two  or  more  states. 
Applicants  should  provide 
docimientation  of  knowledge  and/or 
experience  in  the  following  areas: 

— Overcoming  barriers  to  employment 
experienced  by  individuals  with 
disabilities; 
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— ability  to  conduct  training, 
placement,  and  follow-up  services:  and 

— management  and  accountability 
structure  necessary  to  ensure  the 
integrity  of  the  funds  requested  (by 
meeting  the  standards  for  financiaJ 
management  and  participant  data 
systems  as  specified  in  29  CFR  part  95). 
Only  one  proposal  per  applicant/ 
organization(s)  is  permitted.  If  an 
applicant/organization  submits  two 
separate  proposals,  both  proposals  will 
be  rejected.  | 

B.  Submission  of  Proposals 

Applicants  must  submit  three  (3) 
copies  with  original  signatiu^s.  A 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  sections:  Section 
I — Financial  Proposal  and  Budget 
Information  Form;  and  Section  II — 
Technical  Proposal. 

Section  I,  the  Financial  Proposal  shall 
contain  the  SF-424,  "Application  for 
Federal  Assistance,  "(Appendix  A),  and 
Budget  Information  Form  (Appendix  B). 
In  addition,  the  budget  shall  include  on 
a  separate  page  a  detailed  cost  analysis 
of  each  line  item.  Administrative  costs 
cannot  exceed  15  percent  of  total 
proposed  costs.  Administrative  costs  are 
those  identified  in  20  CFR  667.220. 
Approval  of  a  budget  by  E)OL  is  not  the 
same  as  approval  of  actual  costs.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  17.261.  Applicants  shall 
indicate  on  the  SF-424  the 
organization's  IRS  status,  if  applicable. 
According  to  the  Lobbying  Disclosure 
Act  of  1995  as  amended,  2  U.S.C.  1611, 
an  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant  or  loan.  The  individual 
signing  the  SF-424  on  behalf  of  the 
applicant  must  represent  the 
responsible  financial  and  administrative 
entity  for  a  grant  should  that  application 
result  in  an  award.  The  budget  must 
include,  on  a  separate  page,  a  detailed 
breakout  of  each  line  item. 

Section  n,  the  Technical  Proposal, 
will  demonstrate  the  applicant's 
capabilities  in  accordance  with  the 
Statement  of  Work  in  Part  III  of  this 
solicitation.  This  must  be  organized  to 
follow  the  evaluation  criteria.  No  cost 
data  or  reference  to  costs  shall  be 
included  in  the  Technical  Proposal. 

In  addition,  the  Technical  Proposal 
shall  be  limited  to  20  doubled-spaced, 
single-side,  8.5  inch  x  11  inch  pages 
with  1  inch  margins.  Appendices  shall 
not  exceed  20  pages,  and  may  include 
charts,  graphs,  staff  resumes, 
composition  of  advisory  boards,  and 
other  supporting  documents.  Text  type 


shall  be  12  point  or  larger.  Applications 
not  meeting  these  requirements  will  not 
be  considered.  The  Technical  Proposal 
must  also  contain  participant,  activity 
and  outcome  information,  and  must 
include  the  process  the  applicant  will 
use  for  implementing  the  project  and  a 
timeline  outlining  the  project  activities. 

C.  Hand  Delivered  Proposals 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  before  the 
closing  date  (see  "Late  Proposals" 
section  below).  To  be  considered  for 
funding,  hand  delivered  proposals  must 
be  received  at  the  address  identified 
above  by  4  p.m.  (Eastern  Standard  Time) 
December  21,  2001.  All  overnight 
express  mail  will  be  considered  to  be 
hand  delivered  and  must  be  received  at 
the  designated  place  by  the  specified 
time  on  the  closing  date.  Grant 
applications  transmitted  by  electronic 
mail,  telegraph  or  facsimile  will  not  be 
considered.  Failure  to  adhere  to  the 
above  instructions  will  be  a  basis  for  a 
determination  of  non  responsiveness. 

D.  Late  Proposals 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  mpde  and  it 
was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  applications 
(e.g.,  an  application  submitted  in 
response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  have  been  mailed/post 
marked  by  the  15th  of  that  month);  or 
was  sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  deadline  date  specified 
for  receipt  of  applications  in  this  SGA. 
The  term  "working  days"  excludes 
weekends  and  Federal  holidays. 

The  "post  mark"  only  acceptable 
evidence  to  establish  the  date  of  mailing 
of  an  application  received  after  the 
deadline  date  for  the  receipt  of 
proposals  sent  by  the  U.S.  Postal  Service 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  The  term  "post  marked" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (exclusive  of  a 
postage  meter  machine  impression)  that 
is  readily  identifiable,  without  further 
action,  as  having  been  supplied  or 
affixed  on  the  date  of  mailing  by  an 
employee  of  the  U.S.  Postal  Service. 

E.  Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 


mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 

F.  Scope  of  Award 

EXDL/ETA  anticipates  making  awards 
that  range  from  $300,000  to  $500,000. 
Proposals  with  costs  exceeding 
$500,000  will  not  be  considered.  WIA 
Title  I  Dislocated  Worker  funds  are 
included  in  the  total  funds  available. 
Therefore,  some  awards  will  be  funded 
in  whole,  or  in  part,  with  WIA  Title  I 
Dislocated  Worker  funds  based  on  the 
extent  to  which  the  proposal  is  targeted 
to  disabled  individuals  who  also  qualify 
as  a  dislocated  worker  under  Title  I  (see 
Definitions).  Awards  will  be  made  on  a 
competitive  basis. 

G.  Period  of  Performance 

The  initial  period  of  performance  will 
be  twelve  (12)  months  from  the  date  of 
execution  by  the  Government.  The 
Department  may  elect  to  exercise  its 
option  to  extend  these  grants  for  up  to 
two  additional  option  years  for  a  total 
not  to  exceed  36  months  based  on  (1) 
the  availability  of  funds,  (2)  grantee 
performance  including  achieving  a  50% 
placement  rate  diuing  the  grant  period, 
and  (3)  project  needs.  The  Department 
reserves  the  right  to  impose  additional 
requirements  or  refinements  in  program 
design  if  the  project  is  extended  for  a 
second  and/or  third  year  grant  period. 

Part  n.  Background  and  Purpose 

A.  Background 

DOL/ETA  has  provided  grant  awards 
to  non-profit  organizations  that  provide 
employment  and  training  services  to 
persons  with  disabilities  for  the  past 
twenty-five  years.  Disability 
Employment  Grants  totaling  $6.8 
million  were  awarded  in  1998  to  fifteen 
organizations  for  a  three  year  grant 
period  using  Job  Training  Partnership 
Act  (JTPA)  Title  III  and  IV  funds.  During 
the  FY  1999  grant  period,  Disability 
Emplojrment  Grants  served  more  than 
3,500  individuals  with  disabilities  and 
placed  1,500  in  unsubsidized, 
competitive  employment.  The  Disability 
Employment  Grant  program  is  now 
authorized  imder  WIA  at  section  171 
(b),  (c)  and  (d),  29  USC  2801(31). 

This  initiative  builds  upon  other  ETA 
initiatives,  including  the  Work  Incentive 
Grants,  which  are  designed  to  enhance 
service  delivery  throughout  the  National 
One-Stop  delivery  system  for  people 
with  disabilities,  and  the  Disability 
Information  Technology  (IT)  Initiative, 
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which  focuses  on  expanding 
opportunities  for  information 
technology  training  and  improving 
access  to  employment  in  the 
information  technology  industry  for 
people  with  disabilities.  It  is  also 
supportive  of  President  Bush's  New 
Freedom  Initiative  by  increasing 
workforce,  employment,  and 
educational  opporttmities  for  people 
with  disabilities,  as  well  as  increasing 
access  to  assistive  and  universally 
designed  technologies.  This  includes 
support  of  Executive  Order  13217: 
Commimity-Based  Alternatives  for 
Individuals  with  Disabilities. 

For  more  information  on  ETA  funded 
grants  and  other  ETA  initiatives 
addressing  the  employment  of  people 
with  disabilities,  visit  ETA's  disAbility 
OnlLae  web  site  at:  http:// 
wdsc.doleta.gov/disability/. 

Several  other  grant  initiatives  totaling 
$10.3  million  have  been  awarded  from 
the  Department  of  Labor's  Office  of 
Disability  Employment  Policy  (ODEP). 
These  include  Customized  Emplo)rment 
Grants,  Innovative  Demonstration 
Programs  for  WIA-assisted  Youth,  High- 
School/High  Tech  Start-up  and 
Realignment  Grants,  a  WIA  Disability 
Technical  Assistance  Consortia  Grant 
and  Disability  Youth  Consortia  Grant. 
The  Customized  Employment  Grants  are 
distinct  from  ETA's  Disability 
Employment  Grants  in  that  their  focus 
centers  on  getting  local  Workforce 
Inv^tment  Boards  to  develop 
comprehensive,  strategic,  and  cutting- 
edge  models  of  service  delivery  for 
individuals  with  disabilities  who  have 
never  been  employed,  whose  experience 
is  limited  to  subsidized  employment,  or 
who  have  traditionally  been  considered 
imemployable.  Please  go  to:  http:// 
www.dol.gov/dol/odep/  for  more 
information  on  the  ODEP  grants  and 
other  programs  administered  by  ODEP. 

While  the  imemployment  rate 
remains  at  less  than  5  percent,  the 
imemployment  rate  for  working-age 
adults  with  disabilities  has  remained  at 
approximately  70  percent  for  at  least  the 
past  12  years.  Only  26  percent  of 
working  age  adults  with  significant 
disabilities  have  a  job  or  a  business 
compared  to  82  percent  of  those  without 
disabilities  (U.S.  Biueau  of  the  Census, 
Survey  of  Income  and  Program 
Participation,  1997),  and  among  workers 
with  college  degrees  only  52  percent  of 
those  with  severe  disabilities  reported 
labor  market  activity  compared  to  90 
percent  of  those  with  no  disability — a 
gap  of  38  percentage  points. 

Title  rV  of  the  Workforce  Investment 
Act,  which  amends  the  Rehabilitation 
Act,  included  several  findings  relating 
to  ethnic  and  racial  minorities  as 


traditionally  imder-served  populations 
in  the  vocational  rehabilitation  system 
(29  U.S.C.  718).  Ethnic  and  racial 
minorities  tend  to  have  disabling 
conditions  at  a  disproportionately  high 
rate.  The  rate  of  work-related  disability 
for  Native  Americans  is  about  one  and 
one-half  times  that  of  the  general 
population.  African-Americans  are  also 
one  and  one-half  times  more  likely  to  be 
disabled  than  whites  and  twice  as  likely 
to  be  significantly  disabled.  According 
to  the  U.S.  Census  Bureau's  1994-1995 
data,  approximately  85.5  percent  of 
African-Americans  with  severe 
disabilities  and  75.4  percent  of 
Hispanics  with  severe  disabilities  are 
not  working.  Among  the  reasons  for  the 
disproportionately  high  rate  of 
imemployment  are  disparities  in  the 
services  provided  to  minorities  with 
disabilities,  fewer  educational 
opportunities,  poor  outreach  to  minority 
communities,  and  inadequate 
transportation  and  housing. 

B.  Purpose 

The  primary  purpose  of  this  multi- 
state  Disability  Employment  Grant 
award  is  to  implement  strategies  to 
improve  long  term  quality  employment 
outcomes,  and  skills  attainment  that 
address  the  needs  of  people  with 
disabilities,  particularly  those  with 
severe  disabilities.  In  this  program,  the 
quality  of  employment  outcomes  is 
more  important  than  the  number  of 
placements.  At  the  same  time,  grant 
entities  will  be  held  accountable  for 
achieving  minimum  placement  goals 
identified  in  this  SGA. 

Of  particular  importance  are  skills 
and  employment  training  that  enable 
individuals  to  move  to  unsubsidized 
emplojrment.  Innovation,  coordination, 
and  parmerships,  non-duplication  of 
existing  services,  and  leveraging  of 
scarce  resources  are  also  important 
factors.  In  addition,  DOL  is  interested  in 
identifying  successful  project  designs 
that  can  be  shared  and  replicated  as 
state  workforce  system  changes  proceed. 
Therefore,  applications  should  represent 
strong  linkages  with  adult,  dislocated 
worker  and  youth  programs  operating 
under  the  VVTLA  such  as  Job  Corps,  Youth 
Opportimity  Grants,  Migrant  and 
Seasonal  Farm  Worker  programs  and 
Indian  and  Native  American  programs. 

DOL  has  identified  the  following 
priorities  for  the  purposes  of  this  SGA: 

•  Strategies  for  high  quality,  long 
term  employment  of  racial  and  ethnic 
minorities  with  significant  disabilities; 

•  Strategies  for  employment  of  SSI 
and  SSDI  beneficiaries; 

•  Strategies  for  community-based 
alternatives  for  individuals  with 


disabilities  that  support  Executive  Order 
13217: 

•  Innovative  approaches  utilizing 
technology,  including  assistive 
technology,  innovative  training  and 
workplace  strategies  or  other 
approaches  (e.g..  distance  learning, 
telecommuting,  and  self  employment 
and  small  business  ownership)  which 
result  in  significant  employment 
outcomes: 

•  Program  designs  which  incorporate 
integrated  service  delivery  for  people 
with  disabilities  in  One-Stop  Center 
WIA  Title  I  programs; 

•  Strategies  involving  strong  ties  to, 
and  commitment  from,  corporate  and 
business  entities;  and  j, 

•  Service  deliver^'  wmch  emphasizes 
on-the-job  training  and  internship 
approaches  in  corporate  and  business 
environments. 

Other  areas  that  may  be  addressed  in 
the  application  include:  linkages  with 
other  public  (national,  state  and  local) 
and/or  private  delivery  systems; 
linkages  with  disability  consumer 
organizations  (e.g.,  independent  living 
centers),  and  with  other  entities  that 
address  significant  employment 
barriers,  and  linkages  with  existing 
service  strategies  that  build  on  and 
facilitate  other  systemic  changes 
impacting  individuals  with  disabilities 
(e.g.,  DOL  Work  Incentive  Grant 
programs,  Welfare-to-Work 
implementation,  Medicaid 
Infrastructure  Grants). 

Part  m.  Review  Process,  Evaluation 
Criteria  and  Statement  of  Work 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  established 
criteria  listed  in  this  SGA.  The  panel 
results  are  advisory  in  nature  and  are 
not  binding  on  the  Grant  Officer.  The 
Grant  Officer  may  consider  any 
information  that  comes  to  his  or  her 
attention,  and  will  make  final  award 
decisions  based  upon  what  is  most 
advantageous  to  the  Federal 
Government  in  terms  of  geographic  mix, 
technical  quality,  justification  and 
evidence  of  the  ability  to  perform 
activities  included  in  the  management 
and  design  of  the  projects,  and  the 
applicant's  past  performance.  The 
Gktvemment  may  elect  to  award  the 
grant  with  or  without  discussions  with 
the  offeror.  In  situations  without 
discussions,  an  award  will  be  based  on 
the  applicant's  signature  on  the  SF-424, 
which  constitutes  a  binding  offer. 

Proposals  will  be  evaluated  against 
the  following  criteria: 

A.  Project  Design — Activities  and  Outcomes 
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(40  points) 

B.  Coordination  and  Linkages  (20  points) 

C.  Disability  Employment  Grant  Participants 

(20  points] 

D.  Management  and  Administration  (20 

points) 


A.  Project  Design — Activities  and 
Outcomes  (40  points) 

1.  Purpose  and  Scope  of  the  Project 

Describe  the  specific  purpose  or 
purposes  of  the  proposed  project. 
Explain  how  the  proposed  project  will 
be  applicable  to  disability  issues  of 
national  scope.  Describe  the  potential 
for  replication  in  adult,  dislocated 
worker,  and  WIA  national  programs 
under  the  WIA  Title  I.  Explain  the 
impact  of  the  project  on  the  One-Stop 
Center  system. 

Describe  how  faith-based 
organizations  will  be  included  as 
partners  in  outreach  and  service 
delivery  or  whether  there  will  be  sub- 
grants  or  fbntracts  with  local  faith-based 
entities. 

Project  designs  should  include  local 
commimity  demonstration  sites  in  two 
or  more  states  and  identification  of 
successful  employment  and  career 
strategies  for  specific  or  multiple  types 
of  disabling  conditions.  Projects  should 
be  designed  to:  test  the  effectiveness  of 
project  strategy  in  diverse  state  systems 
and  potential  for  replication;  build  on  a 
variety  of  National  efforts  involving 
individual  state  workforce  development 
systems;  and  allow  for  analysis  of 
different  state/local  service  structures. 
Minimum  cost  per  site  shall  be  $75,000. 

2.  Training  and  Supportive  Services 

The  program  design  should  describe 
core,  intensive  and  training  services  to 
be  provided  from  the  time  of  participant 
selection  through  placement  in 
unsubsidized  employment  and  follow- 
up.  The  design  shoiild  describe  in  detail 
the  kinds  of  training  that  will  be  offered, 
the  method  by  whicb  the  training  will 
be  provided,  and  whether  training  will 
culminate  in  certification. 

Design  description  should  include  a 
rationale  for  additional  activities  and 
services  in  terms  of  overall  project 
design,  overcoming  employment 
barriers  of  planned  participants,  and 
achieving  quality  employment 
outcomes!"  Narratives  should  provide  a 
clear  tmderstanding  of  services  and 
supports  needed  for  successful 
placement  and  job  retention. 

The  program  design  must  provide 
information  on  planned  activities, 
placement,  and  services  to  participants, 
including  the  number  of  planned 
participants  to  be  served.  Identify  what 
types  of  core,  intensive  and  training 


services  will  be  provided  to 
participants.  Identify  what  other  sources 
of  funds  will  be  leveraged  for  ti^ining  or 
supportive  services  to  participants  as 
part  of  the  overall  project  design  but 
will  not  be  funded  by  the  ETA  Disability 
Employment  Grant  (e.g.  Individual 
Training  Accounts,  Youth  Opportunity, 
Vocational  Rehabilitation,  or  Adult 
Literacy  funds)  must  also  be  identified. 

Project  designs  must  include  on-the- 
job  training  and  internship  or  self- 
employment  strategies.  Project  design 
must  describe  why  these  are  effective 
strategies  for  the  client  group  being 
served  and  how  many  participants  are 
expected  to  receive  specific  services 
(e.g.,  how  many  will  be  in  on-the-job 
training).  Private  sector  employer 
commitment  to  on-the-job  positions 
should  be  identified. 

The  design  description  must  also 
include  strategies  related  to  training  in 
the  information  technology  skills  sector, 
such  as  software  design,  network 
applications,  and  service  repair 
tec^micians.  The  description  provided 
should  be  clear  on  the  complexity  of  the 
training  and  expectations  for  higher 
salaried  employment  outcomes  with 
longer  range  career  potential.  Please 
note,  training  on  Microsoft  WORD, 
Word  Perfect,  Lotus  or  other  basic 
computer  familiarity  training  is  not 
sufficient  to  meet  this  criterion. 

3.  Employment  Outcomes 

Available  fobs.  Based  on  labor  market 
information,  project  design  should 
describe  the  types  of  jobs  that  are 
expected  to  be  available  to  participants 
upon  completion  of  training  and 
placement  services,  including  prevailing 
wage  levels,  career  potential,  and 
opportunities  for  advancement. 
Information  on  the  number  and  type  of 
jobs  and  the  availability  of  qualified 
workers  must  also  be  included.  The 
project  design  should  also  identify  how 
and  why  job  placement  and  retention 
for  participant  group  will  more  likely 
occur  as  a  result  of  the  proposed  project. 
Soiuces  of  labor  market  information 
should  be  identified,  and  may  include 
the  Bureau  of  Labor  Statistics,  0*NET, 
America's  Career  Kit,  State 
Occupational  Information  Coordinating 
Committees.  Other  sources  of 
information  may  include  business  and 
trade  associations,  employers,  and  other 
representatives  of  the  local  business 
community. 

Planned  Placements.  The  project 
design  must  indicate  how  many 
placements  in  unsubsidized. 
competitive  employment  are  expected 
to  result  from  activities  at  each  site.  The 
quality  of  job  placements  in  terms  of 
entry  wage  or  salary  levels,  long-term 


career  potential,  and  the  long-term 
growth  of  the  occupations  imder 
consideration  in  the  local  area,  must 
also  be  described.  Information  on 
participant  flow  from  intake  to 
assessment,  to  placement  should  be 
provided  indicating  clearly  when 
placement  will  occur.  Program  design 
should  also  include  a  plan  for  post- 
placement  follow-up  at  90  days,  180 
days,  and  12  months. 

Planned  outcome  information  should 
be  provided,  including  site  specific 
information  on:  (1)  Number  of  terminees 
completing  program;  (2)  number  of 
placements  in  unsubsidized 
employment;  (3)  number  of  placements 
in  full  time  employment  (35  hours  per 
week  or  more);  and  (4)  the  average 
hourly  wage,  and  placements  with 
durations  of  180  days  or  more.  This 
information  should  include  planned 
employment  outcomes  for  SSI/SSDI 
beneficiaries  and  the  impact  of  the 
emplojonent  on  their  ability  to  leave 
SSI/SSDI  benefit  rolls. 

Applicants  are  requested  to  describe 
methods  of  ongoing  assessment  of 
"customer  satisfaction"  and  how  results 
will  be  used  in  project  operation.  The 
Department  of  Labor  expects  that 
applicants  will  achieve  an  entered 
emplo)rment  rate  of  50  percent. 
Continued  project  funding  will  take 
achievement  of  this  goal  into  account 
Ckantees  will  be  required  to  submit 
quarterly  Activity  and  Placement 
Reports  (APR)  on  the  number  of      ^ 
participants  being  served,  activities  and 
services  provided,  and  placement 
outcomes  (see  Part  W.  Govenunent 
Requirements).  Disability  Employment 
Grant  reporting  requirements  are 
provided  under  the  "Grantee 
Communications"  section  of  the 
disAbility  Online  web  site  at:  http:// 
wdsc.doleta.gov/disability/ 

Special  Wage  Waivers  Under  Fair 
Labor  Standards  Act.  Employment  in 
jobs,  and/or  related  training,  approved 
for  Special  Minimum  Wage  Certificates 
under  section  14(c)  of  the  Fair  Labor 
Standards  Act  (FLSA),  as  amended  (29 
U.S.C.  214)  and  its  implementing 
regulations  at  29  CFR  part  525  will  not 
be  considered  as  an  allowable  activity  or 
outcome.  Organizations  receiving  FLSA 
special  wage  certifications  must  provide 
assurances  and  verification  that  FLSA 
special  wage  training  and  placement  are 
not  incorporated  within  proposed 
project  design.  Employment  outcomes 
should  be  at  the  prevailing  wage  and 
under  no  circumstances,  below  the 
applicable  Federal  or  State  minimum 
wage,  whichever  is  higher. 

Because  the  information  technology 
industry  currently  represents  close  to  50 
percent  of  the  nation's  economic 


growth,  applicants  should  consider  how 
tiiey  might  initiate  the  development  of 
new  collaborative  processes  at  the 
regional  and  local  levels,  thereby 
leveraging  private  sector,  school,  and 
local  government  resources  in  order  to 
expand  workplace  opportunities  for 
individuals  writh  disabilities. 

B.  Coordination  and  Unkages  (20 
points) 

Descriptions  must  detail  any  linkages 
with  State  and  Local  Workforce 
Investment  Boards,  State/local  One-Stop 
Career  Center  systems,  Adult, 
Dislocated  Worker  and  Youth  programs 
authorized  under  the  Workforce 
Investment  Act.  Job  Corps  Canters, 
WeUare-to-Work  programs,  Department 
of  Education  programs  such  as 
Vocational  Rehabilitation,  and  training 
programs  authorized  \mder  the  U.S. 
Department  of  Housing  and  Urban 
Development  and  imder  the  Department 
of  Agriculture.  Proposals  must 
demonstrate  a  significant  integration  of 
services  to  people  with  disabinties  in 
the  One-Stop  system,  such  as  using 
Individual  Training  Accounts  to  support 
training  objectives,  joint  funding  of  on- 
the-job  training  by  One-Stop  partnw 
programs,  including  Vocational 
Rehabilitation,  or  other  significant 
collaborative  activities  wbdch  leads  to 
int^rated  services  for  people  with 
disabilities  in  One-Stop  Centers. 

Applicants  should  indicate  the  impact 
of  the  proposed  project  on  system 
changes  underway  and  how  non-grant 
funds  are  being  leveraged.  Funds  or 
resources  to  be  contributed  to  the 
project  by  the  applicant  and/or 
partnership  entities  should  also  be 
identified.  Applications  should  provide 
information  on  how  the  project  adds 
value  to  the  workforce  system  from  a 
national  perspective  (e.g.,  fills  a  gap  in 
policy  or  service  delivery  approach), 
and  the  potential  for  replication  and 
dissemination  to  the  workforce  system 
at  large. 

The  design  description  should 
address  the  role  of  apprenticeship 
programs  under  the  U.S.  Department  of 
Labor's  Apprenticeship  TraLung. 
Employment  and  Labor  Services 
(ATELS),  if  applicable.  It  should  also 
describe  the  role  of  the  business 
community,  including  business 
advisory  councils,  State  or  Local 
Business  Leadership  Networks  (BLNs) 
and  labor  organizations  to  the  project  if 
applicable,  the  extent  to  which  they 
may  provide  internships  or  possible 
employment  for  successful  participants, 
the  extent  to  which  they  may  serve  as 
mentors,  and  their  input  into  decisions 
on  training  and  identification  of  trends 
and  skill  shortages.  Applications 


demonstrate  a  strong  commitment  by 
the  corporate  and  business  sector  to 
provide  on-the-job  training,  internships, 
mentoring  or  other  substantive 
contributions  to  the  grant  project 

Other  coordination  efforts  should 
address  m^or  employment  obstacles 
such  as  insufficient  medical  coverage 
and/or  other  barriers  to  employment 
(e.g..  transportation,  personal  assistance 
needs,  and  housing).  Evidence  should 
be  presented  demonstrating  the 
cooperation  of  coordinating  entities  and 
the  program  design  should  include  a 
reasonable  method  of  assessing  and 
reporting  on  the  impact  of  that 
coordination.  Consultation  with  and/or 
review  by  appropriate  labor 
organizations  is  encouraged  and  should 
be  documented. 

Applicants  should  describe  linkages 
to  DOL's  Work  Incentive  Grant 
programs,  new  programs  available 
through  DOL's  Office  on  Disability 
Employment  Policy  if  applicable,  and 
other  work  incentive  pn^rams  (e.g., 
programs  under  Soci^  Sacurify's  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act.  and  Medicaid 
Infrastructure  (kants). 

C.  Disability  Employment  Program 
Participants  (20  points) 

1.  Target  Population 

Participants  for  the  proposed  project 
must  be  individuals  with  disabilities 
(i.e.,  physical,  sensory,  emotional,  or 
mental  fimctional  impairments)  as 
defined  in  section  3  of  the  Americans 
with  Disabilities  Act  at  42  U.S.C.  12102.  - 
The  characteristics  of  the  client 
popiQation  to  which  the  proposal  is 
targeted  should  be  described  as 
applicable  in  terms  of:  (1)  Specific 
type(s)  of  disability,  (e.g.,  psychiatric 
disorders,  neurologic  disorders);  (2) 
specific  subgroup  of  disabled 
population,  (e.g.,  minority,  youth,  older 
workers);  (3)  why  the  project  design  will 
result  in  quality  career  and/or 
employment  outcomes;  and  (4)  what 
iimovative  and  coordinated  approaches 
will  be  used  to  serve  the  target 
population.  It  is  anticipated  that  a 
si^iificant  percentage  of  the  population 
will  require  the  use  of  assistive 
technology  in  both  training  and  in  the 
workplace. 

National  attention  has  been  made  in 
recent  years  to  the  lack  of  services 
available  to  ethnic  and  racial  minorities 
and  the  feet  they  experience  disability 
in  disproportionately  greater  numbers. 
Therefore,  applicants  are  encouraged  to 
design  proposals  to  provide  50  percent 
or  more  of  grant  services  to  this  group 
of  people.  Likewise,  it  is  also  known 
that  less  than  1  percent  of  SSI  and  SSDI 


beneficiaries  are  able  to  get  off  benefits 
and  achieve  self-sustaining  employment 
in  the  workplace.  Reliance  on  public 
supports  is  devastating  personally  to 
those  limited  to  public  resources  for 
their  livelihood  and  is  also  detrimental 
from  a  public  fiscal  policy  perspective. 
Applicants  are  encouraged  to  include 
strategies  that  direct  grant  resources  to 
training  and  employment  services  for 
SSI  and/or  SSDI  participants. 

Proposals  must  also  provide  the 
following  planning  information  on  the 
participants  to  be  served  in  project 
design,  in  total  and  by  project  site: 

•  The  niunber  of  participants, 

•  The  age  range  of  participants  (e.g., 
under  22,  23-50,  51-eS). 

•  The  niunber  of  participants  who 
receive  Supplemental  Security  Income 
and/or  Social  Security  Disabilify  Income 
(SSI/SSDI). 

•  The  number  and  percent  of 
participants  that  will  be  qualified  as 
dislocated  workers. 

Describe  any  innovations  in  the 
proposed  project,  including  (but  not 
limited  to)  iimovations  relating  to  the 
target  population,  delivery  of  services, 
training  methods,  job  development,  or 
job  retention  strategies.  Describe  new 
directions  or  approaches  to  address 
significant  unemployment  levels  of 
people  with  disabilities.  Explain  how 
the  proposed  project: 

(1)  Will  be  applicable  to  disability 
issues  of  national  scope; 

(2)  Is  similar  to  or  differs  from  the 
applicant's  prior  and  current  activities: 

— «ttd^ 

(3)  Does  not  duplicate  existing 
employment  and  training  programs. 

Applicants  may  also  provide  other 
information  about  participants 
considered  important  such  as 
educational  level,  and  number  of  people 
of  minority  or  ethnic  diversity. 

2.  Outreach  and  Recruitment 

Describe  how  outreach  and 
recruitment  addresses  the  overall  design 
of  the  project.  Outreach  and  recruitment 
may  address  public  service 
announcements,  use  of  media,  use  of 
community-based  organizations,  and 
other  service  groups.  Identify  how 
workforce  development  systems, 
disability  consumer  organizations,  and 
the  business  community  will  be  used  in 
the  recruitment  process.  Describe  how 
the  target  population  will  be  recruited 
for  participation  at  each  site. 

3.  Eligibility 

Describe  the  eligibility  process  for 
project  participants,  including  the 
process  for  determining  whether  a 
participant  is  an  individual  with  a    . 
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disability  and  those  with  a  significant 
disability  (see  Definitions). 

4.  Assessment 

Describe  the  process  for  evaluating 
•  participants'  skills  and  education  levels, 
career  interests,  accommodation 
requirements,  training  and  services,  and 
other  barriers  and  needs.  Narrative 
should  identify  whether  assessment  will 
be  conducted  by  the  awardee  or  another 
service  provider.  (Applicants  should 
indicate  whether  and  how  the  Test  of 
Adult  Basic  Education  (TABE)  or  an 
alternative  assessment  tool  will  be  used 
to  assess  reading,  mathematical  skills, 
and  other  employment  readiness  skills 
to  participate  in  this  project,  as 
applicable.  Applicants  should  include 
how  the  project  will  address  the 
remedial  or  preparatory  training  needs 
of  the  participants  and  how  the  project 
will  address  possible  learning 
disabilities.  Please  note,  the 
implementation  of  these  assessments 
may  require  reasonable  accommodation 
and  use  of  Assistive  Technology). 

D.  Management  and  Administration  (20 
points)  1 

1.  Management  Structiire 

Describe  the  management  structure 
for  the  proposed  project.  Applicants 
must  provide  a  staffing  plan  showing 
each  position  and  the  percentage  of  time 
assigned  to  the  project.  Provide  an 
organizational  chart  showing  the 
relationship  between  the  management 
and  operational  components  of  the 
project  and  the  overall  organization. 
Include  staff  and  operations  projected 
for  the  project.  Include  resumes  of 
current  key  staff.  For  each  of  the  key 
staff  not  identified  at  the  time  of 
application,  provide  a  job  description  or 
the  qualifications  sought  for  the 
position.  Specific  information  on  staff 
and  organizational  structure  may  be 
provided  in  the  Appendix. 

2.  Program  Integrity  and  Public 
Accoimtability 

Describe  the  mechanisms  to  be  used 
to  ensiire  financial  and  program 
accountability  in  record  keeping  and 
*   reporting.  The  design  must  demonstrate 
oversight  of  project  implementation  and 
progress  benchmarks.  Describe  how  the 
project  will  keep  records  of  activities 
and  satisfy  the  administrative 
requirements  set  out  under  29  CFR  parts 
95 — 99,  as  applicable. 

The  design  must  include  a 
comprehensive  discussion  describing  in 
detail  the  types  of  information  to  be 
collected,  methods  and  frequency  of 
collections,  and  ways  information  will 
be  used  to  implement  and  manage  the 


program.  The  following  must  be 
covered: 

(1)  Program  data  collection  and 
reporting  systems  to  determine  the 
achievement  of  project  outcomes; 

(2)  Financial  management  systems  to 
ensure  fiscal  accountability  in 
accordance  with  statutory,  regulatory, 
and  contractual  requirements; 

(3)  Communication  processes  and 
technology  that  will  be  utilized;  and 

(4)  Administrative  process  for  each 
project  site. 

3.  Project  Management 

Awardee  will  be  responsible  for 
management  and  oversight  of  all 
activities  under  the  grant.  Identify  the 
information  on  project  performance  and 
financial  management  to  be  collected  on 
a  short-term  basis  by  project  staff. 
Describe  the  process  of  on-site 
monitoring  of  each  project  site, 
including  employer  site  visits,  if 
applicable.  Describe  the  processes  and 
procedures  to  be  used  to  obtain 
feedback  from  participants,  employers, 
and  any  other  appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided. 

4.  Grievance  Procedures 

Describe  the  procedure  to  be  used  for 
grievances  and  complaints  from 
participants,  contractors,  and  other 
interested  parties,  consistent  with 
requirements  at  20  CFR  part  667, 
subpart  F. 

5.  Previous  Project  Management 
Experience 

Provide  objective  evidence  of  the 
grant  applicant's  ability  to  manage  this 
project,  ensure  the  integrity  of  the  grant 
funds,  and  deliver  the  proposed 
performance.  Indicate  the  grant 
applicant's  past  management 
experience,  particularly  regarding 
oversight  and  operating  functions 
including  financial  management  and 
relevant  audit  or  grant  reviews  of  the 
organization.  Provide  references  and/or 
contact  persons  of  former  or  current 
funding  organizations. 

If  applicant  was  a  grantee  of  the  U.S. 
Department  of  Labor's  Disability 
Employment  Grant  program  in  prior 
years,  then  the  applicant  must  include 
its  participant  outcomes  and  program 
performance  &t>m  the  previous 
period(s). 

Part  IV.  Government  Requirements 

A.  Reporting  Requirements 

Applicants  receiving  awards  under 
this  solicitation  will  be  required  to 
submit  financial,  program,  and 
participant  reports  on  a  quarterly  and 
annual  basis.  Grantees  will  be  required 


to  submit:  (1)  Activity  and  Placement 
Report  (APR)  on  the  nimiber  of 
participants  being  served,  activities  and 
services  provided,  and  placement 
outcomes;  and  (2)  Participant 
Characteristics  Report  (PCR)  on  age, 
race,  type  of  disability,  etc.,  of 
participants  enrolled  in  the  grantee's 
program.  Narrative  information  on  the 
grant  program  should  be  submitted 
quarterly  with  the  APR.  The  narrative 
may  include  information  on  the  status 
of  project  implementation,  participant 
success  stories  during  the  reporting 
period,  conferences  or  job  feirs  planned 
or  held,  meetings  with  employers 
related  to  placements,  or  other 
information  of  interest  about  the  grant 
project.  In  addition  to  the  APR  and  PCR, 
grantees  are  required  to  submit  a 
Financial  Status  Report  (FSR),  SF  269. 
Report  submissions  to  the  ETA  are 
quarterly  for  the  APR  and  FSR,  and 
annually  for  the  PCR  following  the  end 
of  the  Fiscal  Year.  The  APR,  PCR  and 
FSR  forms  and  related  instructions  can 
be  downloaded  bom  ETA's  disAbility 
Online  website  at:  http:// 
wdsc.doleta.gov/disability  (click  on 
"Grantee  Communication"  to  access 
these  forms).  Reports  are  due  to  ETA  no 
later  than  30  days  after  the  last  day  of 
the  report  period. 

B.  Use  of  Federal  Funds 

Federal  funds  cannot  be  used  to 
support  activities  that  would  be 
provided  in  the  absence  of  these  funds. 
Grant  funds  may  cover  only  those  costs 
that  are  appropriate  and  reasonable. 
Federal  grant  funds  may  only  be  used  to 
acquire  equipment  that  is  necessary  for 
the  operation  of  the  grant.  Except  as 
specifically  provided,  DOIVETA 
acceptance  of  a  proposal  and  an  award 
of  Federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of 
any  grant  requirements  and/ or 
procedures.  For  example,  the  OMB 
circulars  require,  and  an  entity's 
procurement  procedures  must  require 
that  all  procurement  transactions  shall 
be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOIVETA's  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  avoid 
competition. 

Grantees  must  comply  with  all 
applicable  Federal  statutes,  regulations, 
administrative  requirements  and  OMB 
Circulars.  For  example,  OMB  Circular 
A-122,  which  applies  to  nonprofit 
organizations,  requires  prior  approval 
for  certain  capital  expenditmes  to  be 
allowable  as  direct  costs. 
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PartV.  DefinitiGiis 

For  the  purpose  of  this  demonstration 
project,  WIA  Title  I  definitions  apply. 
The  following  definitions  are  provided 
for  information  or  clarification  of 
specified  terms  used  in  this  SGA: 

Assistive  Technology — ^The  term 
"assistive  technology"  means 
technology  designed  to  be  utilized  in  an 
assistive  technology  device  or  assistive 
technology  service.  (29  USCA 
3002(a)(2),  the  Assistive  Technology  Act 
of  1998). 

Assistive  Technology  Device — ^The 
term  "assistive  technology  device" 
means  any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially,  modified,  or  customized, 
that  is  used  to  increase,  maintain,  or 
improve  functional  capabilities  of 
individuals  with  disabilities. 

Assistive  Technology  Service — ^The 
term  "assistive  technology  service" 
means  any  service  that  directly  assists 
an  individiial  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  teclmology  device.  Such  term 
includes — 

(A)  The  evaluation  of  the  assistive 
technology  needs  of  an  individual  with 
a  disability,  including  a  functional 
evaluation  of  the  impact  of  the 
provision  of  appropriate  assistive 
technology  and  appropriate  services  to 
the  individual  in  the  customary 
environment  of  the  individual; 

(B)  Services  consisting  of  purchasing, 
leasing,  or  otherwise  providing  for  the 
acquisition  of  assistive  technology 
devices  by  individuals  with  disabilities; 

(C)  Services  consisting  of  selecting, 
designing,  fitting,  ciistomizing, 
adapting,  applying,  maintaining, 
repairing,  or  replacing  assistive 
technology  devices; 

(D)  Coordination  and  use  of  necessary 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  therapies,  interventions,  or  services 
associated  with  education  and 
rehabilitation  plans  and  programs; 

(E)  Training  or  technical  assistance  for 
an  individual  with  disabilities,  or, 
where  appropriate,  the  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  such  an  individual; 
and 

(F)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to, 
employ,  or  are  otherwise  substantially 
involved  in  the  major  life  functions  of 
individuals  with  disabilities. 

Disability — See  definition  in  section  3 
of  the  Americans  with  Disabilities  Act, 
(42  U.S.C.  12102(2}),  and  the 
requirements  at  28  CFR  35.104. 


Dislocated  Worker— See  definition  in 
the  Workforce  Investment  Act  of  1998 
section  101(9)  which  states  that  the  term 
"dislocated  worker"  means  any 
individual  who — 

(A)(i)  Has  been  terminated  or  laid  off, 
or  who  has  received  a  notice  of 
termination  or  layoff,  frt>m  an 
employment; 

(ii)(lj  Is  eligible  for  or  has  exhausted 
entiUement  to  unemployment 
compensation;  or 

(II)  Has  been  employed  for  a  duration 
sufficient  to  demonstrate,  to  the 
appropriate  entity  at  a  one-stop  center 
referred  to  in  section  134(c),  attachment 
to  the  workforce,  but  is  not  eligible  for 
unemployment  compensation  due  to 
insufficient  earnings  or  having         • 
performed  services  for  an  employer  that 
were  not  covered  imder  a  State 
unemployment  compensation  law;  and 

(iii)  Is  unlikely  to  retiim  to  a  previous 
industry  or  occupation; 

(B)(i)  Has  been  terminated  or  laid  off, 
or  has  received  a  notice  of  termination 
or  layoff,  from  employment  as  a  result 
of  any  permanent  closure  of,  or  any 
substantial  layoff  of,  a  plan,  facility,  or 
enterprise; 

(ii)  Is  employed  at  a  facility  at  which 
the  employer  has  made  a  general 
announcement  that  such  a  facility  will 
close  within  180  days;  or 

(iii)  For  purposes  of  eligibility  to 
receive  services  other  than  training 
services  described  in  section  134(d)(4), 
intensive  services  described  in  section 
134(d)(3),  or  supportive  services,  is 
employed  at  a  facility  at  which  the 
employer  has  made  a  general 
aimoimcement  that  such  a  facility  will 
close; 

(C)  Was  self-employed  (including 
employment  as  a  farmer,  a  rancher,  or 
a  fisherman)  but  is  unemployed  as  a 
result  of  general  economic  conditions  in 
the  community  in  which  the  individual 
resides  or  because  of  natiiral  disaster;  or 

(D)  Is  a  displaced  homemaker. 
Displaced  homemaker — The  term 

"displaced  homemaker"  means  an 
individual  who  has  been  providing 
unpaid  services  to  family  member  in  the 
home  and  who  (A)  has  been  dependent 
on  the  income  of  a  family  member  but 
is  no  longer  supported  by  that  income; 
(B)  is  unemployed  or  underemployed 
and  is  experiencing  difficulty  in 
obtaining  or  upgrading  employment. 

Individual  with  a  DisabiJity--See 
definition  in  the  Workforce  Iiivestment 
Act  section  101(17)  (29  U.S.C.  2801(17)) 
which  states:  (A)  In  general. — The  term 
"individual  with  a  disability"  means  an 
individual  with  any  disability  as 
defined  in  section  3  of  the  Americans 
with  Disabilities  Act  of  1990  (42  U.S.C. 
12102)).  (B)  Individuals  with 


disabilities. — ^The  term  "individuals 
with  disabilities"  means  more  than  one 
individual  with  a  disability. 

Individual  with  a  Significant 
Disability — See  definition  pursuant  to 
WIA  Title  IV,  section  403,  which 
amends  section  6(21)  of  the 
Rehabilitation  Act,  29  U.S.C.  705(21). 

On-the-job  Training  (OfT) — Training 
provided  by  an  employer  that  is 
provided  to  a  paid  participant  while 
engaged  in  productive  work  in  a  job 
that— 

(A)  Provides  knowledge  or  skills 
essential  to  the  full  and  adequate 
performance  of  the  job; 

(B)  Provides  reimbursement  to  the 
employer  of  up  to  50  percent  of  the 
wage  rate  of  the  participant,  for  the 
extraordinary  costs  of  providing  the 
training  and  additional  supervision 
related  to  the  training;  and 

(C)  Is  limited  in  duration  as 
appropriate  to  the  occupation  for  which 
the  participant  is  being  trained,  taking 
into  account  the  content  of  the  training, 
the  prior  work  experience  of  the 
participant,  and  the  service  strategy  of 
the  participant,  as  appropriate  (WIA 
section  101(31),  29  U.S.C.  2801(31)). 

Unsubsidized/Competitive 
Employment — Non-grant  or 
unsupported  employment  that  includes, 
entry  into  the  Armed  Forces  (including 
entry  onto  active  duty  frtjm  Reserve  and 
National  Guard  units),  entry  into 
employment  in  a  registered 
apprenticeship  program,  self- 
employment,  etc.  Employment 
periPormed  on  a  full-time  or  part 
basis  in  an  integrated  setting  in 
wages/salaries  are  at  or  above  th^ 
minimiiTn  wage.  Employment  with 
special  wage  provisions  authorized 
under  section  14(c)  of  the  Fair  Labor 
Standards  Act  (29  U.S.C.  214  and  its 
implementing  regulations  at  29  CFR  part 
525)  are  not  considered  unsubsidized 
nor  competitive  for  the  purpose  of  this 
grant. 

Work  Experience  (WE}— A  planned, 
structured  learning  experience  that 
takes  place  in  a  workplace  for  a  limited 
period  of  time.  Work  experience  may  be 
paid  or  unpaid,  as  appropriate.  A  work 
experience  workplace  may  be  in  the 
private  for-profit  sector,  the  non-profit 
sector,  or  the  public  sector.  Labor 
standards  apply  in  any  work  experience 
where  an  employee/employer 
relationship  as  defined  by  the  Fair  Labor 
Standards  Act,  exists  (See  20  CFR 
663.200(b)). 
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Signed  at  Washington,  DC,  this  2nd  day  of 
November  2001. 
Lorraine  H.  Saunders, 
Grant  Officer,  Office  of  Grants  and  Contract 
Management,  Division  of  Federal  Assistance. 

Attachments 

1.  Appendix  A — "Application  for  Federal 
Assistance"  (Standard  Form  424) 


2.  Appendix  B — Budget  Information  Form 

MLUNG  CODE  4S10-30-P 


Federal  Register /Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Notices 


56355 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348^)043 


1 .  TYPE  Of  SUBMISSION: 
Application 
D  Conslruclion 

D  Non-Consltuction 


wtm 


D  Construction 
D  Nan-Construction 


2.  DATESUewnTEO 


3.  DATE  RECEIVED  BY  STATE 


4    DATE  RECEIVED  BY  FEDERAL  AGENCY 


AppMcsnl  Idonlififlr 


Slate  Appkcstion  wenlifier 


f  m  J  ■rial   Iriaii  *  - 

rBO&Tm  KMnunOT 


S.  APPLICANT  MFORMATION 


Legal  Name: 


Address  (give  dly.  county.  Stale  and  zip  code): 


6   EMPLOYER  DENTIFICATION  NUMBER  (EM): 


DD-nnnnnnn 


8.  TYPE  OF  APPLICATION: 

D  New  a  Continuation  D  Revision 


If  Revision,  enter  appropriate  leMer(s)  in  box(es): 


DD 


A.  Increase  Award  B.  Decrease  Award  C.  Increase  Duratian 

D.  Decrease  Duration       Other  (spadfy): 


10   CATALOG  OF  FEDERAL  OOMESTK  ASSISTANCE  NUMBER: 

DD-nnn 


TTTLE: 


12  AREAS  AFFECTED  BY  PROJECT  (cities,  counties.  States,  etc): 


13   PROPOSED  PROJECT: 


Start  Dale 


Ending  Dale 


umt: 


Name  and  telephone  number  of  the  person  to  be  oontacied  on  manerx  mvolving 
this  appkcstion  (give  araa  coda): 


7.  TYPE  OF  APPLICANT:  (a 

A.  Slale 
B  County 
C.  Muniapal 
0.  Township 

E.  Interstate 

F.  Mermumoipal 

G.  Special  Dstrid 


r  In  boa) 


D 


H.  Independent  School  Dsl 
I.   State  Contreted  Institution  or  Hi<^ 
J.  Pnvale  Untversity 
K.  kidianTnbe 
L.  mdnidual 
M.  Prom  Organizalion 
N.  Other  (Spedry): 


9  NAME  OF  FEDERAL  AGENCY 


11.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT 


U   CONGRESSIONAL  DISTRICTS  OF: 


a.  Applicant 


b   Protect 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e  Other 


(.  Program  Income 


a  TOTAL 


.00 


00 


00 


00 


.00 


.00 


.00 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  12372  PROCESS? 

a   YES    THIS  PREAPPLICATIOr*APPLICATION  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


DATE 


b   NO    3  PROGRAM  IS  NOT  COVERED  BY  EO  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  Sa^CTED  BY  STATE  FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
O  Yes        If  'Yes.*  attach  an  explanalion 


□  No 


18   TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELCF,  ALL  DATA  IN  THIS  APPLICATIONff>REAPPLICATION  ARE  TRUE  AND  CORRECT    THE  DOCUMENT  HAS  BEEN  DULY 
AUTHORIZED  BY  THE  GOVERNWG  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WIU  COMPLY  WITH  THE  ATTACHED  ASSURANCES  f  THE  ASSISTANCE  IS  AWARDED 


a.  Typed  Name  of  Authonzad  Representative 


b   Tttle 


d.  Signature  of  Authonzed  Representative 


c   Telephorw  nurr<ier 


e   Dele  Signed 


Previous  EdHnns  Not  Usable 


Standard  Form  424  (REV  448) 
Prescnbad  by  OMB  Orojlar  A-102 


Authorized  for  Local  Reproduction 
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I       ,  PAMT  II  -  MtJDGET  INFOMMATION 

SECTION  A  -  Budget  Summary  by  Categories 

(A)  (B) 


(C) 


1 .     Fersonael 

2,     Friage  Beaefits  (Bate       %) 

3.     Travel 

4.     Equipmeat 

5.     Supplies 

6.     Coatractaal 

7.     Other 

Y.  Total,  Birect  Cost 
(liaes   1  through  7) 

9.     Indirect  Cost  (Bate        %) 

10.   Traiaiag  Cost/Stipemds 

11.   TOTAL  Fumds  Bequested 
(Limes  8  through  10) 

SECTION  B   -  Cost  Shariag/  Match  Summary  (if  appropriate) 

(A)  (B) 


(C) 


1.   Cash  Comtributiou 

2.   Im-Kimd  Comtributiou 

3.   TOTAL  Cost  Shariag  /  Match 
(Bate        %) 

NOTE:  Use  Columa  A  to  record  funds  requested  for  the  iuitial  period  of 

performamce  (i.e.   12  momths,   18  momths,   etc.);  Coioaa  B  to  record 
cha^;es  to  Coltimm  A  (i.e.  reqmests  for  additiomal  fumds  or  lime 
item  chaises;  amd  Columm  C  to  record  the  totals  (A  plus  B).     . 
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asnucnoKS  fom  pawt  ii  -  Mtmar  nammiATimt 


SECTION  A 

J 
1. 

2. 
3. 


5. 


6. 


8. 
9. 

10. 
11. 


by  Categories 

Show  salaries  to  be  paid  for  project  personnel. 
fits:     Indicate  the  rate  and  amount  of  fringe  benefits. 


Travel :     Indicate  the  amount  requested  for  staff  travel.     Include 
funds  to  cover  at  least  one  trip  to  Washington.   DC  for  project 
director  or  designee. 


Indicate  the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  witJi  a  per  unit  cost  of 
$5,000  or  more. 


Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

Comtractmal :     Show  the  amount  to  be  used  for  (I)  procurement  contracts 
(except   t/iose  which  belong  on  other  lines  such  as  supplies  and 
equipment);  and  (2)  sub- contracts/grants. 


Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
throu^  6  above,    including  consultants. 

Total.  Birect  Costa:     Add  lines'  1  through  7. 

Wmditt^t  Coats:     Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

Trmimimg  /Stip^md  Cnrnt'      (If  allowable) 

Total  Fedmrml  fmmda  tmqmmat^:     Show  total  of  lines  8  through  10. 


SECTION  B  -  Cost  Sbari^'/Matcbimg  Summary 

Imdicate  the  actual  rate  amd  amouat  of  cost  sbariag/matcbiag 
there  is  a   cost  sbariag/mat€Aimg  re^irememt.     Also  iacjfmde  percentage 
of  total  project  cost  ami  imdicate  source  of  cost  sbariag/matcklt^ 
fmmda,   i.e.  other  Federal  source  or  other  Nom-Federal  source. 


NOTE: 


PLEASE  INCUmE  A  BETAILEO  COST  ANALYSIS  OF  FACE  LINE  ITEM. 
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(FR  Doc.  01-27963  Filed  11-6-01;  8:45  am) 

MLUNG  CODE  4S10-aO-C 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notica  (01-139)] 


NASA  Advisory  Council,  Biological 
and  Pttysicai  Research  Advisory 
Committee  Audio  Teleconference 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Biological  and 
Physical  Research  Adviscay  Committee. 
DATES:  Thursday,  November  29,  2001. 
from  11  am  imtil  2  pm. 
ADDRESSES:  This  meeting  will  be 
conducted  via  teleconference;  hence 
participation  will  require  contacting  Dr. 
Bradley  Carpenter  (202/358-0826) 
before  4:30  pm  Eastern,  November  28, 
2001,  and  leaving  your  name,  affiliation, 
and  phone  nimiber. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-0826. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capability  of  the  teleconferencing 
system.  The  agenda  for  the  meeting  is  as 
follows: 

— International  Space  Station  Status. 
— GPRA  Performance  Review. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants^  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Beth  M.  McCormick,  I 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  01-27908  Filed  11-6-01;  8:45  am] 

BNJJNG  COM  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 


Advlsoiy  Committee  on  Presidential 
Libraries  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 


Libraries  will  meet  on  November  28, 
2001 ,  in  the  afternoon  at  the  Houston  I 
meeting  room  on  the  second  floor  of  the 
Double  Tree  Guest  Suites,  303  W.  15th 
Street  in  Austin,  Texas. 

The  agenda  for  the  meeting  will  be  the 
Presidential  library  programs  and  a 
discussion  of  several  critical  issues 
including  dialogue  concerning  the 
symposium  on  the  "Future  of 
Presidential  Libraries"  and  a  report  by 
the  Archivist  on  recent  developments  at 
NARA. 

The  meeting  will  be  open  to  the 
public.  For  further  information,  contact 
Richard  L.  Claypoole  at  301-713-6050. 

Dated :  November  1 ,  2001 . 
Mary  Ann  Hadylca, 

Committee  Management  Officer. 

[FR  Doc.  01-27928  Filed  11-6-01;  8:45  am] 

BMJJNG  CODE  7S1S-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

DATE  AND  TIME:  November  14,  2001: 

12:00  Noon.-12:30  p.m.— Closed 

Session;  November  15,  2001: 12:30 

p.m.-l:00  p.m. — Closed  Session; 

November  15,  2001:  1:00  p.m.-3:30 

p.m. — Closed  Session. 

PLACE:  The  Nationa|£cience 

Foundation,  Room  1235,  4201  Wilson 

Boulevard,  Arlington,  VA  22230, 

www.nsf.gov/nsb. 

STATUS:  Part  of  this  meeting  will  be 

closed  to  the  public.  Part  of  this  meeting 

will  be  open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  November  14, 2001 

Closed  Session  (12:00  Noon-12:30  p.m.) 

— Closed  Session  Minutes,  October, 

2001 
— NSB  Public  Service  Award 

Thursday,  November  15,  2001 

Closed  Session  (12:30  p.m.-l:00  p.m.) 

— Awards  and  Agreements 
— NSF  Budget,  FY  2002,  2003 

Open  Session  (1:00  p.m.-3:30  p.m.) 

— Open  Session  Minutes,  October,  2001 

— Closed  Session  Items  for  March,  2001 

— Chairman's  Report 

— Director's  Report 

— NSB  Guidelines  on  MRE  Priorities 


— International  Report — ^Approval 
— Committee  Reports 
— Other  Business 

Marta  Cehelsky, 

Executive  Officer. 

[FR  Doc.  01-28077  Filed  11-5-01;  11:54  am) 

BILLING  CODE  755S-01-4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Ooclwt  70-7005] 

Waste  Control  Specialists,  LLC; 
issuance  of  Environmental 
Asaassment  and  Rnding  of  No 
Significant  impact  for  Exemption  From 
Certain  NRC  Licensing  Requirements 
for  Special  Nuclear  Material  for  Waste 
Control  Spaciallsta,  LLC 

The  U.S.  Nuclear  Regtdatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  Order 
pursuant  to  section  274f  of  the  Atomic 
Energy  Act  that  would  exempt  Waste 
Control  Specialists  LLC  CWCS)  from 
certain  NRC  regulations.  The  exemption 
would  allow  WCS,  imder  specified 
conditions,  to  possess  waste  containing 
special  nuclear  material  (SNM),  in 
greater  quantities  than  specified  in  10 
CFR  part  150,  at  WCS's  facility  located 
in  Andrews  County,  Texas,  without 
obtaining  an  NRC  license  pursuant  to  10 
CFR  part  70.  A  description  of  the 
operations  at  the  facility  and  staff's 
safety  analysis  for  the  exemption  are 
discussed  in  the  companion  Safety 
Evaluation  Report  (SER). 

EnTironmental  Assessment  (EA) 

Identification  of  Proposed  Action: 
Staff  proposes  to  exempt  WCS  hum  the 
licensing  requirements  in  10  CFR  part 
70.  The  exemption  would  permit  WCS 
to  possess  SNM  without  regard  for  mass. 
Rather  than  reljing  on  mass  to  ensure 
criticality  safety,  concentration-based 
limits  are  being  applied,  such  that 
accumulations  of  SNM  at  or  below  these 
concentration  limits  would  not  pose  a 
criticality  safety  concern.  The 
methodology  used  to  establish  these  • 
limits  is  discussed  in  the  SER.  The 
exemption  is  contingent  on  WCS 
complying  with  specific  conditions  in 
the  exemption.  These  conditions  are  as 
follows: 

1.  Concentrations  of  SNM  in 
individual  waste  containers  and/or 
diiring  processing  must  not  exceed  the 
following  values: 


Federal  Register /Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Notices 


56359 


SNM  isotope 


Operational  limit  (gram 

SNM/ 

Measurement  uncertainty 

gram  waste) 

(gram  SNM/gram  waste) 

4.7E-04 

7.1E-05 

9.9E-04 

1.5E-04 

6.2E-04 

93E-05 

2.8E-04 

4.2E-05 

22E-04 

3.2E-05 

U-233 

L»-235  (10  percent  enriched) ., 
U-235  (100  percent  enriched) 

Pu-239  

Pu-241   


The  measurement  uncertainty  values 
in  column  3  above  represent  the 
maximum  one-sigma  uncertainty 


associated  with  the  measurement  of  the 
concentration  of  the  particular 
radionuclide.  When  mixtures  of  these 


SNM  isotopes  are  present  in  the  waste, 
the  sum-of-the-fractions  rule,  as 
illustrated  below,  should  be  used. 


U-233  cone     100wt%U-235  cone     10wt%U-235  cone     Pu-239  cone     Pu-241  cone  ^ 
U-233  Umit     100wt%U-235  Umit     10wt%U-235  Umit     Pu-239  Umit     Pu-241  limit  " 


The  SNM  must  be  homogeneously 
distributed  throughout  the  waste.  If  the 
SNM  is  not  homogeneously  distributed, 
then  the  limiting  concentrations  must 
not  be  exceeded  on  average  in  any 
contiguous  mass  of  600  kilograms. 

2.  Waste  must  not  contain  "piue 
forms"  of  chemicals  containing  carbon, 
fluorine,  magnesium,  or  bismuth  in  bulk 
quantities  (e.g.,  a  pallet  of  drums,  a  B- 
25  box).  By  "pure  forms,"  it  is  meant 
that  mixtures  of  the  above  elements 
such  as  magnesium  oxide,  magnesium 
carbonate,  magnesium  fluoride,  bismuth 
oxide,  etc.  do  not  contain  other 
elements.  The  presence  of  the  above 
materials  will  be  determined  and 
docimiented  by  the  generator,  based  on 
process  knowledge  or  testing. 

3.  Waste  accepted  must  not  contain 
total  quantities  of  berylliiun, 
hydrogenous  material  enriched  in 
deuterium,  or  graphite  above  one  tenth 
of  one  percent  of  the  total  weight  of  the 
waste.  The  presence  of  the  above 
materials  will  be  determined  and 
dociunented  by  the  generator,  based  on 
process  knowledge,  or  testing. 

4.  Waste  packages  must  not  contain 
highly  water  soluble  forms  of  SNM 
greater  than  350  grams  of  U-235  or  200 
grams  of  U-233  or  200  grams  of  Pu.  The 
siun  of  the  fractions  rule  will  apply  for 
mixtures  of  U-233,  U-235,  and  Pu. 
When  multiple  containers  are  processed 
in  a  larger  container,  the  total  quantity 
of  soluble  SNM  shall  not  exceed  these 
mass  limits.  Highly  soluble  forms  of 
SNM  include,  but  are  not  limited  to: 
uraniiun  sulfate,  uranyl  acetate,  uranyl 
chloride,  uranyl  formate,  uranyl 
fluoride,  uranyl  nitrate,  uranyl 
potassium  carbonate,  uranyl  sulfate, 
plutonium  chloride,  plutonium  fluoride, 
and  plutonium  nitrate.  The  presence  of 
the  above  materials  will  be  determined 
and  documented  by  the  generator,  based 
on  process  knowledge  or  testing. 


5.  Processing  of  mixed  waste 
containing  SNM  will  be  limited  to 
chemical  stabilization  using  the 
following  chemicals:  Ferrous  sulfate, 
ferrous  sulfide,  porUand  cement, 
sodium  hypochlorite,  sodiimi  tripoly- 
phosphate,  Metaplex  n  (attapulgite-type 
clay),  hexaderyl  mescaptan,  lime, 
sodium  hydroxide,  Metaplex  m, 
hydrogen  peroxide,  sodium 
metabisulfate,  sodium  sulfide,  and 
sodiimi  hydrosulfide. 

6.  Prior  to  shipment  of  waste,  WCS 
shall  require  generators  to  provide  a 
written  certification  containing  the 
following  information  for  each  waste 
stream: 

a.  Waste  Description.  The  description 
must  detail  how  the  waste  was 
generated,  list  the  physical  forms  in  the 
waste,  and  identify  uraniiun  chemical 
composition. 

b.  Waste  Characterization  Summary. 
The  data  must  include  a  general 
description  of  how  the  waste  was 
characterized  (including  the  volumetric 
extent  of  the  waste,  and  the  number, 
location,  type,  and  results  of  any 
analytical  testing),  the  range  of  SNM 
concentrations,  and  the  analytical 
results  with  error  values  used  to 
develop  the  concentration  ranges. 

c.  Uniformity  Description.  A 
description  of  the  process  by  which  the 
waste  was  generated  showing  that  the 
spatial  distribution  of  SNM  must  be 
uniform,  or  other  information 
supporting  spatial  distribution. 

d.  Manifest  Concentration.  The 
generator  must  describe  the  methods  to 
be  used  to  determine  the  concentrations 
on  the  manifests.  These  methods  could 
include  direct  measurement  and  the  use 
of  scaling  factors.  The  generator  must 
describe  the  uncertainty  associated  with 
sampling  and  testing  used  to  obtain  the 
manifest  concentrations. 


WCS  shall  review  the  above 
information  and,  if  adequate,  approve  in 
writing  this  pre-shipment  waste 
characterization  and  assurance  plan 
before  permitting  the  shipment  of  a 
waste  stream.  This  will  include     ■ 
statements  that  WCS  has  a  written  copy 
of  all  the  information  required  above, 
that  the  characterization  information  is 
adequate  and  consistent  with  the  waste 
description,  and  that  the  information  is 
sufficient  to  demonstrate  compliance 
with  Conditions  1  through  4.  Where 
generator  process  knowledge  is  used  to 
demonstrate  compliance  with 
Conditions  1,  2,  3,  or  4,  WCS  shall 
review  this  information  and  determine' 
when  testing  is  required  to  provide 
additional  information  in  assuring 
compliance  with  the  Conditions.  WCS 
shall  retain  this  information  as  required 
by  the  State  of  Texas  to  permit 
independent  review. 

At  the  time  waste  is  received,  WCS 
shall  require  generators  of  SNM  waste  to 
provide  a  written  certification  with  each 
waste  manifest  that  states  that  the  SNM 
concentrations  reported  on  the  manifest 
do  not  exceed  the  limits  in  Condition  1, 
that  the  measurement  uncertainty  does 
not  exceed  the  uncertainty  value  in 
Condition  1 ,  and  that  the  waste  meets 
Conditions  2  through  4. 

WCS  shall  require  generators  to 
sample  and  determine  the  SNM 
concentration  for  each  waste  stream  at 
the  following  frequency:  (a)  If  the 
concentrations  are  above  one  tenth  the 
SNM  limits  (Condition  1),  once  per  600 
kg,  (b)  if  the  concentrations  are  below 
one  tenth  and  greater  than  one 
hundredth  of  the  SNM  limits,  once  per 
6,000  kg,  and  (c)  if  the  concentrations 
are  below  one  hundredth  of  the  SNM 
limits,  once  per  60,000  kg. 

If  the  waste  is  determined  to  be  not 
homogeneous  (i.e.,  maximum,  which 
cannot  exceed  the  limits  in  Condition  1 , 
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and  minimum  testing  values  performed 
by  the  generator  are  greater  than  five 
times  the  average  value),  the  generator 
shall  sample  and  determine  the  SNM 
concentration  once  per  600  kg 
thereafter,  regardless  of  SNM 
concentration.  In  this  case,  samples 
shall  be  a  composite  consisting  of  four 
uniformly  sampled  aliquots. 

The  certification  required  under  these 
conditions  shall  be  made  in  writing  and 
include  the  statement  that  the  signer  of 
the  certification  imderstands  that  this 
information  is  required  to  meet  the 
requirements  of  the  U.S.  Nuclear 
Regulatory  Commission  and  must  be 
complete  and  accurate  in  all  material 
respects. 

7.  WCS  shall  sample  and  determine 
the  SNM  concentration  for  each  waste 
stream  at  the  following  frequency:  (a)  If 
the  concentrations  are  above  one  tenth 
the  SNM  limits  (Condition  1).  once  per 
1,500  kg  for  the  first  shipment  and  every 
6,000  kg  thereafter,  (b)  if  the 
concentrations  are  below  one  tenth  and 
greater  than  one  himdredth  of  the  SNM 
limits,  once  per  20,000  kg  for  the  first 
shipment  and  every  60,000  kg 
thereafter,  and  (c)  if  the  concentrations 
are  below  one  hundredth  of  the  SNM 
limits,  once  per  600,000  kg.  This 
confirmatory  testing  is  not  required  for 
waste  to  be  disposed  of  at  DOE's  WIPP 
facility. 

If  the  waste  is  determined  to  be  not 
homogeneous  (i.e.,  maximum  and 
minimum  testing  values  performed  by 
the  generator  are  greater  than  five  times 
the  average  value),  WCS  shall  sample 
and  determine  the  SNM  concentration 
once  per  1,500  kg  for  the  first  shipment 
and  every  6,000  kg  thereafter,  regardless 
of  SNM  concentration.  In  this  case, 
samples  shall  be  a  composite  consisting 
of  four  uniformly  sampled  aliquots. 

8.  WCS  shall  notify  the  NRC,  Region 
IV  office  within  24  hours  if  any  of  the 
above  Conditions  are  violated.  A  written 
notification  of  the  event  must  be 
provided  within  7  days.         i 

9.  WCS  shall  obtain  NRC  approval 
prior  to  changing  any  activities 
associated  with  the  above  Conditions. 

Need  for  the  Proposed  Action:  WCS 
requested  an  exemption  in  a  letter  dated 
February  22,  2000.  WCS  noted  that 
Envirocare  of  Utah,  Inc.  was  granted  a 
similar  exemption.  As  a  basis  for  the 
request,  WCS  noted  that  it  was  receiving 
higher  quantities  of  waste  containing 
SNM  for  treatment.  They  further  note 
that  they  have  not  exceeded  the  current 
SNM  mass  limits  in  its  State  of  Texas 
license,  but  expected  that  the  current 
SNM  mass  limits  could  severely  impact 
their  ability  to  compete  in  future  mixed 
waste  treatment  markets. 


Environmental  Impacts  of  the 
Proposed  Action:  WCS  is  licensed  by 
the  State  of  Texas,  an  NRC  Agreement 
State,  under  a  10  CFR  part  30  equivalent 
license  for  the  treatment  and  storage  of 
mixed  waste  and  low  level  radioactive 
waste.  WCS  is  also  licensed  by  Texas  to 
dispose  of  hazardous  wastes.  The  State 
of  Texas,  in  support  of  its  licensing 
activities,  has  conducted  safety  reviews 
of  radiological  activities  at  the  site.  The 
proposed  actions  now  under 
consideration  would  allow  for  more 
SNM  to  be  stored  on  site,  but  should  not 
substantially  change  environmental 
impacts  from  current  operations. 
EfQuent  releases  and  potential  doses  to 
the  public  are  regulated  by  the  State  of 
Texas  and  are  not  anticipated  to  change 
as  a  result  of  the  increased  storage  of 
SNM  on  site.  It  is  anticipated  that  the 
exemption  will  result  in  an  increase  (up 
to  20  percent)  in  truck  shipments  to  the 
WCS  facility.  However,  in  the  absence 
of  the  exemption,  these  shipments 
would  likely  go  to  other  facilities.  In 
addition,  the  increased  traffic  in  the  area 
surrounding  WCS  will  not  appreciably 
change  the  overall  traffic  in  the  area. 
Therefore,  the  net  transportation  impact 
will  not  be  significant. 

The  regulations  regarding  SNM 
possession  in  10  CFR  part  150  set  mass 
limits  whereby  a  licensee  is  exempted 
bom  the  licensing  requirements  of  10 
CFR  part  70  and  can  be  regulated  by  an 
Agreement  State.  The  licensing 
requirements  in  10  CFR  part  70  apply  to 
persons  possessing  greater  than  critical 
mass  quantities  (as  defined  in  10  CFR 
150.11).  The  principal  emphasis  of  10 
CFR  part  70  is  criticality  safety  and 
safeguarding  SNM  against  diversion  or 
sabotage.  The  NRC  staff  considers  that 
criticality  safety  can  be  maintained  by 
relying  on  concentration  limits,  under 
the  specified  conditions.  These 
concentration  limits  are  considered  an 
alternative  definition  of  quantities  not 
sufficient  to  form  a  critical  mass  to  the 
weight  limits  in  10  CFR  150.11,  thereby 
assuring  the  same  level  of  protection. 
While  there  could  be  impacts  if  the 
exemption  conditions  are  not  met,  such 
potential  impacts  are  no  different  than 
if  current  requirements  are  not  met. 
Safeguarding  of  SNM  in  waste  is  not 
considered  a  significant  issue  because  of 
the  diffuse  form  of  the  SNM  in  the 
waste. 

A  condition  of  the  proposed  action 
(condition  7)  would  require  WCS  to 
conduct  periodic  confirmatory 
concentration  verification  on  waste 
containing  SNM.  WCS  currently 
conducts  activities  where  waste  is 
handled,  but  the  additional  sampling 
and  testing  would  be  in  addition  to 
current  site  activities  already  conducted 


under  WCS's  radiation  protection 
program.  The  additional  sampling  and 
testing  would  also  be  conducted  under 
this  radiation  protection  program  with 
an  emphasis  on  maintaining  doses  as 
low  as  reasonably  achievable.  The 
sampling  and  testing  required  will 
result  in  an  increase  in  dose  to  workers. 
However,  the  increase  in  occupational 
exposure  will  be  within  regulatory 
limits  and  is  considered  justified  in 
order  to  provide  additional  assurance 
that  the  SNM  concentrations  in  waste 
do  not  exceed  the  specified  limits. 

Based  on  the  above,  the  NRC 
concludes  that  this  proposed  exemption 
will  have  no  significant  radiologic^  or 
nonradiological  environmental  impacts. 

Alternatives  to  the  Proposed  Action: 
The  NRC  staff  considered  two 
alternatives  to  the  proposed  action.  One 
alternative  to  the  proposed  action  would 
be  to  not  grant  the  exemption  (no-action 
alternative).  Under  this  alternative,  WCS 
would  continue  to  be  restricted  to 
possess  limited  quantities  of  SNM.  As 
discussed  above,  the  environmental 
impacts  from  allowing  a  greater  quantity 
of  SNM,  subject  to  concentration  and 
other  conditions,  are  essentially 
equivalent  to  the  no-action  alternative. 
As  discussed  above,  an  increase  in 
occupational  exposure  would  result 
from  the  sampling  and  testing  of  SNM 
waste. 

Another  alternative  would  be  to  grant 
the  exemption  without  conditions.  This 
option  would  not  provide  the  same  level 
of  protection  against  an  inadvertent 
criticality  as  the  ciirrent  mass  limits  in 
10  CFR  part  150  and  would  not  provide 
sufficient  protection  of  health,  safety, 
and  the  environment.  A  third  alternative 
would  be  to  grant  the  exemption 
without  imposing  the  condition  in  the 
Order  to  perform  confirmatory  testing. 
This  option  would  not  increase  the 
occupational  dose;  however,  as 
discussed  above  and  in  the  SER,  this 
confirmatory  testing  is  considered 
necessary  to  provide  additional 
assurance  that  the  SNM  concentrations 
reported  on  the  manifest  are  accurate. 
Grossly  exceeding  the  SNM 
concentration  limits  could  result  in  an 
inadvertent  criticality.  In  this  event,  it  is 
likely  that  nearby  workers  would 
receive  doses  in  excess  of  the  annual 
occupational  limits.  The  limits  defined 
wader  the  preferred  alternative  would 
insiire  that  this  event  would  not  occur 
or  would  be  remote. 

Agencies  and  Persons  Consulted: 
Officials  from  the  State  of  Texas, 
Department  of  Health  were  contacted 
about  this  EA  for  the  proposed  action 
and  had  no  comments. 
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Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
-  forth  in  10  CFR  part  51 .  Based  upon  the 
foregoing  EA,  the  NRC  finds  that  the 
proposed  action  of  granting  an 
exemption  from  NRC  licensing 
requirements  in  10  CFR  Part  70  under 
the  conditions  specified  will  not 
significantly  impact  the  quality  of  the 
human  environment.  The  staff  further 
finds  that  none  of  the  criteria  contained 
in  10  CFR  51.20  which  would  require 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  has  been  met. 

Accordingly,  the  NRC  is  not  required 
to  prepare  an  EIS  for  the  proposed 
exemption. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  October  2001. 

For  The  Nuclear  Regulatory  Ck>nunis8ioD. 
Thomas  H.  Easig, 

Chief,  Environmental  6"  Peifonnance 
Assessment  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  01-27953  Filed  11-6-01;  8:45  am) 

■auNQ  cooe  Tsw-oi-r 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Reaclaaiona  and 


September  1,  2001. 

Section  1014(e)  of  the  Congressional 
Budget  and  Impoundment  Control  Act 
of  1974  (Public  Law  93-344)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  cvurent  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress. 

This  report  gives  the  status,  as  of 
September  1,  2001,  of  two  deferrals 
contained  in  one  special  message  for  FY 
2001.  The  message  was  transmitted  to 
Congress  on  January  18,  2001. 

Deferrals  (AttachmentB  A  and  B) 

As  of  September  1,  2001,  $872  million 
in  budget  authority  was  being  deferred 
bom  obligation.  Attachment  B  shows 
the  status  of  each  deferral  reported 
during  FY  2001. 


Information  from  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  ciunulative  report  is 
printed  in  the  edition  of  the  Federal 
Register  cited  below:66  FR  6985. 
Monday.  February  5,  2001 

Mitchell  E.  Daniels,  (r., 
Director. 

Attachment  A.— Status  of  FY  2001 
Deferrals 

(In  millions  of  dollars] 


Budgetary 
resources 

DefenBis  proposed  by  ttie 
President 

Routine  Executive  releases 
ttirough  Septernber  1.  2001  .. 

Overturned  by  the  Congress. 

1,946.7 
-1.075.1 

Currently  before  the  Congress 

871.6 
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[FR  Doc.  01-27898  Filed  11-6-01;  8:45  am) 
BIUJNQ  COW  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  IA-1903:  RIe  No.  803-160] 

Sterling  Johnston  Capital 
Management,  LP.;  et  al.;  Notice  of 
Application 

November  1,2001. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

Applicants:  Sterling  Johnston  Capital 
Management,  L.P.  "SJCM"  and  Hirtle 
Callaghan  Trust  ("Trust"). 

Relevant  Advisers  Act  Sections: 
Exemption  requested  under  section 
206A  of  the  Advisers  Act  from  section 
205  of  the  Advisers  Act  and  Advisers 
Act  rule  205-1. 

Summary  of  Application:  Applicants 
request  an  order  permitting  SJC^  and 
its  affiliates  to  charge  a  performance  fee 
based  on  the  performance  of  that 
portion  of  a  Trust  portfolio  managed  by 
SJCM  ("SJCM  Account").  Applicants 
further  request  that  the  order  permit 
them  to  compute  the  performance- 
related  portion  of  the  fee  using  changes 
in  the  SJCM  Account's  gross  asset  value 
rather  than  net  asset  value. 

Filing  Dates:  The  application  was 
filed  on  June  4,  2001 ,  and  amended  on     ' 
October  31,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with 
copies  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  26,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  Sterling  Johnston 
Capital  Management,  L.P.,  One  Sansome 
Street,  Suite  1800,  San  Francisco,  CA 
94104;  Hirtle  Callaghan  Trust,  575 
Swedesford  Road,  Wayne,  Pennsylvania 
19087. 


FOR  FURTHER  MFORMATKW  CONTACT: 

Sarah  B.  Ackerson,  Senior  Special 
Coimsel  at  (202)  942-4780  or  Jeimifer  L. 
Sawin,  Assistant  Director,  at  (202)  942- 
0719  (Division  of  Investment 
Management,  Office  of  Investment 
Adviser  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  SJCM  is  an  investment  adviser 
registered  imder  the  Advisers  Act.  The 
Trust  is  an  open-end  management 
investment  company  registered  imder 
the  Investment  Company  Act  of  1940. 
The  Trust  was  organized  by  Hirtle, 
Callaghan  &  Co.  ("Hirtle  Callaghan"),  an 
investment  adviser  registered  under  the 
Advisers  Act.  The  Trust  is  a  series 
company  that  currently  consists  of 
several  separate  investment  portfolios. 
Shares  of  the  Trust  are  available  only  to 
clients  of  Hirtle  Callaghan  or  clients  of 
financial  intermediaries,  such  as 
investment  advisers,  that  are  acting  in  a 
fiduciary  capacity  with  investment 
discretion  and  that  have  established 
relationships  with  Hirtle  Callaghan. 

2.  Hirtle  Callaghan  serves  as  a 
"manager  of  managers"  for  the  Trust. 
Pursuant  to  its  agreement  with  the 
Trust,  Hirtle  Callaghan  is  not  authorized 
to  exercise  investment  discretion  with 
respect  to  the  Trust's  assets.  Hirtle 
Callaghan  is  responsible  for  monitoring 
the  overall  investment  performance  of 
the  Trust's  portfolios  and  the 
performance  of  the  portfoUo  managers 
that  manage  the  Trust's  portfolios.  Hirtle 
Callaghan  may  also  from  time  to  time 
recommend  that  the  Trust's  Board  of 
Trustees  (the  "Board")  retain  additional 
portfolio  managers  or  terminate  existing 
portfolio  managers.  Authority  to  select 
new  portfolio  managers  and  reallocate 
assets  among  the  portfolio  managers, 
however,  resides  with  the  Trust's  Board. 

3.  SJCM,  Frontier  Capital  Management 
("Frontier"),  and  Geewax,  Terker  &  Co. 
("Geewax")  provide  portfolio 
management  services  to  the  Small 
Capitalization  Equity  Portfolio 
("Portfolio"),  one  of  several  separate 
investment  portfolios  that  comprise  the 
Trust.  Pursuant  to  a  portfolio 
management  agreement,  SJCM  provides 
portfolio  management  services  for  a 
portion  of  the  Portfolio's  assets  that  the 
Trust's  Board  allocates  to  SJCM  ("SJCM 
Account").  SJCM,  Frontier,  and  Geewax 
are  assigned  responsibility  to  manage  a 
separate  portion  of  the  Portfolio  and 
each  acts  as  though  it  were  advising  a 
separate  investment  company. 
Percentage  limitations  on  investments 


are  applied  to  each  portion  of  the 
Portfolio  without  regard  to  the 
investments  in  the  other  advisers' 
portions  of  the  Portfolio.  When  each 
adviser  receives  information  about 
portfolio  positions  from  the  Trust  or  its 
custodian,  the  adviser  generally  receives 
only  information  about  the  portion  of 
the  Portfolio  assigned  to  it,  and  not 
information  about  the  positions  held  by 
the  Portfolio  as  a  whole.  Each  adviser 
generally  is  responsible  for  preparing 
reports  to  the  Trust  and  the  Board  only 
with  respect  to  its  discrete  portion  of  the 
Portfolio. 

4.  SJCM  is  not  affiliated  with  Hirtle 
Callaghan,  the  Trust  or  any  other 
investment  advisory  organization  that 
provides  portfolio  management  and 
services  to  the  Trust.'  Services  provided 
to  the  Trust  by  SJCM  are  limited  to 
investment  selection  for  the  SJCM 
Accoimt,  placement  of  transactions  for 
execution  and  certain  compliance 
functions  directly  related  to  such 
services.  SJCM  and  its  affiliates  do  not 
act  as  a  distributor  or  sponsor  for  the 
Trust  or  Portfolio.  No  member  of  the 
Trust's  Board  is  affiliated  with  SJCM. 

5.  SJCM  currently  receives  a  fee  at  the 
annual  rate  of  0.40  percent  of  the 
average  daily  net  assets  of  the  SJCM 
Account,  payable  monthly.  On  October 
18,  2000  the  Trust's  Board  and  the 
Trust's  disinterested  trustees  approved 
an  amendment  to  the  portfolio 
management  agreement  between  SJCM 
and  the  Trust  under  which  the  existing 
fee  structiue  would  b^  replaced  with  a 
fee  structure  that  includes  a 
performance  component.  On  December 
1,  2000  the  shareholders  of  the  Portfolio 
approved  the  amendment  to  the 
agreement. 2  The  proposed  amendment 
would  become  effective  on  the  first  day 
of  the  month  following  receipt  of  an 
order  frt>m  the  SEC  approving  the 
proposed  fee  schedule.  SJCM's  fee 
would  be  adjusted  to  reflect  the 
performance  of  the  SJCM  Accoimt  only 
after  the  proposed  amendment  has  been 
in  effect  for  12  months  (the  "Initial 
Period"). 

6.  Under  the  proposed  fee 
arrangement,  at  the  end  of  each  of  the 
first  three  quarters  of  the  Initial  Period, 
SJCM  would  receive  a  base  fee  of  0.10 


'  S|CM  does  not  have  any  affiliates  at  this  time. 
Future  affiliates,  if  any.  will  comply  with  the  terms 
of  any  order  issued  by  the  Commission  in 
connection  with  this  application. 

'  The  proxy  statement  associated  with  this 
shareholder  meeting  specifically  informed 
shareholders  that,  if  approved  by  the  shareholders, 
the  proposed  fee  would  not  become  effective  until 
receipt  of  assurances  from  the  SEC  that  calculating 
the  fee  as  proposed  would  not  be  viewed  as 
inconsistent  with  the  Advisers  Act,  and  that  there 
could  be  no  guarantee  that  the  SEC  would  give  such 
assurances. 
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percent  of  the  average  daily  net  assets  of 
the  SJCM  Account  during  the  quarter 
("Base  Fee").3  At  the  end  of  the  fourth 
quarter  of  the  Initial  Period,  SJCM 
would  receive  the  Base  Fee,  plus  or 
minus  a  performance  component 
multiplied  by  the  average  net  assets  of 
the  SJCM  Account  diuing  the  Initial 
Period.  The  performance  component 
("Performance  Component")  would  be 
equal  to  25  percent  of  the  difference 
between  (i)  the  total  return  of  the  SJCM 
Account  calculated  without  regard  to 
expenses  incurred  in  the  operation  of 
the  SJCM  Account  ("Gross  Total 
Return")  and  (ii)  the  sum  of  the  total 
return  of  the  Russell  2000  Growth  Index 
("Index  Return")  plus  a  performance 
hurdle  of  40  basis  points. 

7.  None  of  the  expenses  of  the 
Portfolio,  including  SJCM's  advisory  fee, 
would  be  deducted  from  the 
performance  of  the  SJCM  Accdimt  for 
purposes  of  calculating  Gross  Total 
Return.  However,  Gross  Total  Retiun 
would  reflect  the  effect  (j.e.,  reducing 
performance)  of  all  applicable  brokerage 
and  transaction  costs. 

8.  For  each  quarter  following  the 
fourth  quarter  of  the  Initial  Period, 
SJCM  would  receive  the  Base  Fee,  plus 
or  minus  25%  of  the  Performance 
Component  multiplied  by  the  average 
net  assets  of  the  SJCM  Account  for  tibe 
immediately  proceeding  12-month 
period,  on  a  "rolling  basis."  The 
maximum  annual  fee  payable  for  any 
12-month  period  would  not  exceed  80 
basis  points,  or  20  basis  points  with 
respect  to  any  quarter  (except  the  fourth 
quarter  of  the  Initial  Period).  The 
minimum  fee  payable  would  be  zero 
with  respect  to  any  12-month  period  or 
quarter.  The  maximum  and  minimum 
fees  were  set  by  the  portfolio 
management  agreement  between  the 
Trust  and  SJCM  and  are  not  necessary 
mathematical  outcomes  of  the  fee 
formula.*  . 


'  Applicants  may  seek  in  the  future  to  amend  the 
tenns  of  the  proposed  fee  arrangement  to  provide 
for  a  base  fee  that  is  calculated  at  the  annual  rate 
of  0.40%  of  the  SICM  Account's  average  daily  net 
assets.  Calculating  the  base  fee  at  an  annual  rate 
would  result  in  the  payment  to  S|CM  of  a  base  fee 
(before  any  performance  adjustment)  that  is 
approximately  the  same  as  the  quarterly  base  fee 
payable  under  the  proposed  fee  arrangement.  It  is 
Applicant's  position  that  any  such  amendment  to 
the  proposed  fee  arrangement  would  not  constitute 
a  material  change  in  the  nature  of  the  proposed  fee 
arrangement,  or  a  change  in  any  material  fact  set 
forth  in  this  Application  and  upon  which 
Applicants  rely  in  their  analysis  of  those  provisions 
of  the  Advisers  Act  bom  which  relief  is  hereby 
requested.  Accordingly,  it  is  Applicant's  position 
that  any  such  amendment  would  not  alter 
Applicant's  ability  to  rely  upon  any  order  issued  by 
the 'Commission  pursuant  to  this  Application. 

*  If  the  aggregate  payments  made  to  SJCM  with 
respect  to  the  first  12  month  period  exceed  the 
perifonnance-adjusted  fee  to  which  SJCM  would  be 


Applicants'  Legal  Analjrsis 

1.  Section  205(a)(1)  of  the  Advisers 
Act  generally  prohibits  an  investment 
adviser  from  entering  into  any 
investment  advisory  agreement  that 
provides  for  compensation  to  the 
adviser  on  the  basis  of  a  share  of  capital 
gains  or  capital  appreciation  of  a  client's 
account. 

2.  Section  205(b)  of  the  Advisers  Act 
provides  a  limited  exception  to  this 
prohibition,  permitting  an  adviser  to 
charge  a  registered  investment  company 
and  certain  other  entities  a  fee  that 
increases  and  decreases 
"proportionately  with  the  investment 
performance  of  the  investment  company 
or  fund  over  a  specified  period  in 
relation  to  the  investment  record  of  an 
appropriate  index  of  securities  prices  or 
such  other  measure  of  investment 
performance  as  the  [SEC]  by  rule, 
regulation  or  order  may  specify." 

3.  Rule  205-1  imder  the  Advisers  Act 
requires  that  the  investment 
performance  of  an  investment  company 
be  computed  based  on  the  change  in  the 
net  (of  all  expenses  and  fees)  asset  value 
per  share  of  the  investment  company. 

4.  Applicants  request  exemptive  relief 
from  section  205  and  rule  205-1  of  the 
Advisers  Act  to  permit  them  to  charge 
the  proposed  fee  (i)  applying  the 
proposed  fe^  only  to  the  SJCM  Account 
and  not  to  the  Portfolio  as  a  whole,  and 
(ii)  computing  the  Performance 
Component  measured  by  the  change  in 
the  SJCM  Account's  gross  asset  value, 
rather  than  the  change  in  the  net  asset 
value  of  the  SJCM  Accoimt. 

5.  Applicants  state  that  Congress,  in 
adopting  and  amending  section  205  of 
the  Advisers  Act,  and  the  SEC,  in 
adopting  rule  205-1 ,  put  into  place 
safeguards  designed  to  ensure  that 
investment  advisers  would  not  take 
advantage  of  advisory  clients. 

6.  Applicants  assert  that  the  SEC 
required  that  performance  fees  be 
calculated  based  on  the  net  asset  value 
of  the  investment  company's  shares  to 
prevent  a  situation  where  an  adviser 
could  earn  a  performance  fee  even 
though  investment  company 
shareholders  did  not  derive  any  benefit 
from  the  adviser's  performance  after  the 
deduction  of  fees  and  expenses. 

7.  Applicants  state  that,  unlike 
traditional  performance  fee 
arrangements,  SJCM  would  not  receive 
the  Performance  Component  of  its  fee 
unless  its  management  of  the  SJCM 


entitled,  the  amount  of  any  excess  fee  would  be 
credited  to  the  Portfolio  in  subsequent  quarters 
before  additional  fee  amounts  would  be  payable  to 
SJCM.  If  the  portfolio  management  agreement 
between  the  Trust  and  SJCM  is  terminated,  the 
Trust  would  not  recoup  any  outstanding  excess  fees 
that  had  been  paid  in  previous  quartets. 


Account  has  resulted  in  performance  in 
excess  of  the  Index  Return  plus  a 
"performance  hurdle"  equal  to  40  basis 
points.  Applicants  assert  that  increasing 
the  performance  of  the  Index  Return  by 
the  40  basis  point  hurdle  would  have  an 
effect  similar  to  deducting  SJCM's  fees. 
In  the  event  the  Base  Fee  changes,  the 
performance  hurdle  also  would  be 
changed  to  match  the  Base  Fee. 
Applicants  state  that  because  the  fee 
structure  contains  a  performance 
hurdle,  the  Portfolio's  shareholders  will 
have  protections  similar  to  those 
contemplated  by  the  net  asset  value 
requirement  of  rule  205-1. 

8.  Applicants  state  that  Congress' 
concern,  in  enacting  the  safeguards  of 
section  205,  came  about  because  the 
vast  majority  of  investment  advisers 
exercised  a  high  level  of  control  over  the 
structuring  of  the  advisory  relationship. 
Applicants  state  that  the  proposed  fee, 
however,  was  negotiated  actively  at 
arm's  length  between  the  parties. 
Applicants  state  that  SJCM  has  little,  if 
any,  influence  over  the  overall 
management  of  the  Trust  or  the  Portfolio 
beyond  stock  selection.  Management 
functions  of  the  Trust  and  the  Portfolio 
reside  in  the  Trust's  Board.  The  Trust  is 
directly  and  fully  responsible  for 
supervising  the  "Trust's  service  providers 
and  monitoring  expenses  of  each  of  the 
Trust's  portfolios.  The  Trust's  Board  is 
responsible  for  allocating  the  assets  of 
the  several  portfolios  among  the 
portfolio  managers.  SJCM  did  not 
sponsor  or  organize  the  Trust,  or  serve 
as  a  distributor  or  principal  underwriter 
of  the  Trust.  SJCM  does  not  own  any 
shares  issued  by  the  Trust.  No  officer, 
director  or  employee  of  SJCM  serves  as 
an  executive  officer  or  director  of  the 
Trust.  SJCM  is  not  an  affiliated  person 
of  Hirtle  Callaghan  or  any  other  person 
who  provides  investment  advice  with 
respect  to  the  Trust's  advisory 
relationships  (except  to  the  extent  that 
such  affiliation  may  exist  by  reason  of 
SJCM  serving  as  investment  adviser  to 
the  Trust). 

9.  Applicants  argue  that  the  proposed 
fee  arrangement  satisfies  the  purpose  of 
rule  205-1  because  it  was  negotiated  at 
arms-length  and  the  Trust  does  not  need 
the  protections  afforded  by  calculating  a 
performance  fee  based  on  net  assets. 
Applicants  argue  that  the  proposed  fee 
arrangement  therefore  is  consistent  with 
the  underlying  policies  of  section  205 
and  rule  205-1  and  that  the  exemption 
would  be  consistent  with  the  protection 
of  investors. 

Applicants'  Conditions 

1.  ff  the  base  fee  changes,  the 
performance  hurdle  will  be  changed  to 
match  the  base  fee. 
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2.  To  the  extent  SJCM  relies  on  the 
requested  order  with  respect  to  advisory 
arrangements  with'other  investment 
companies  that  it  advises,  these 
arrangements  wiU  meet  the  following 
requirements:  (i)  The  investment 
advisory  fee  will  be  negotiated  between 
SJCM,  or  the  applicable  affiliate  of 
SJCM,  and  the  investment  company  or 
its  primary  investment  adviser;  (ii)  the 
fee  structure  will  contain  a  performance 
hvudle  that  is,  at  all  times,  no  lower 
than  the  base  fee;  (iii)  neither  SJCM  nor 
any  of  its  affiliates  will  serve  as 
distributor  or  sponsor  of  the  investment 
company;  (iv)  no  member  of  the  board 
of  the  investment  company  will  be 
affiliated  with  SJCM  or  SJCM's  affiliates; 
(v)  neither  SJCM  nor  any  of  its  affiliates 
will  organize  the  investment  company; 
and  (vi)  neither  SJCM  nor  any  of  its 
affiliates  will  be  an  affiliated  person  or 
any  primary  adviser  to  the  investment 
company  or  of  any  other  person  who 
consults  or  provides  advice  with  respect 
to  the  investment  company's  advisory 
relationships  (except  to  the  extent  that 
SJCM  or  its  affiliates  may  be  affiliated 
with  another  portfolio  manager  by 
virtue  of  the  fact  that  SJCM  or  the 
affiliate  serves  as  a  portfolio  manager  to 
the  investment  company  or  to  another 
investment  company). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  01-27945  Filed  11-6-01;  8:45  am] 
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COMMISSION 
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2001-55] 

S«lf>ReguMory  Organizations;  Notice 
of  Rling  and  Immediata  Effectivanass 
of  Proposad  Rule  Change  t>y  thm 
Chicago  Board  Options  Exchange, 
Incorporatad  To  Establish  ConnacUvlty 
Faas  for  Use  of  Its  New  Scraen-Baaad 
Trading  System 

October  31,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  hereby  is  given  that  on  October 
12,  2001,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 


m  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  October 
29,  2001,  CBOE  submitted  Amendment 
No.  1  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  establish 
connectivity  fees  in  connection  with  the 
establishment  of  the  Exchange's  screen- 
based  trading  system,  known  as 
CBOEdirect.  The  text  of  the  proposed^ 
rule  change  is  available  at  the  principal 
office  of  the  Exchange  and  at  the 
Commission's  Public  Reference  Room. 

n.  Self*Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

In  its  filing  with  Commission,  CBOE 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  CBOE 
has  prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

1.  Purpose 

CBOE  is  proposing  to  establish 
connectivity  fees  applicable  to  the 
Exchange's  new  screen-based  trading 
system,  CBOEdirect.^  These  charges 
relate  to  the  hardware,  software,  and 
network  costs  associated  with 
connecting  to  the  new  screen-based 
trading  platform  and  would  be 
applicable  only  to  members  desiring 
certain  types  of  connectivity  to 
CBOEdirect.  Order-sending  firms  would 
be  able  to  route  orders  to  CBOEdirect 
via  the  new  connectivity  or  via  existing 
connections  to  CBOE's  Order  Routing 


'  15  U.S.C  788(bMl). 
»17aTl240.19b-«. 


'  See  Letter  from  Angelo  Evangelou,  CBOE,  to 
Michael  Gaw,  Division  of  Market  Regulation, 
Commission,  dated  October  2S,  2001  ("Amendment 
No.  1").  The  original  filing  set  forth  proposed  fees 
for  connectivity  charges  and  excessive  requests  for 
quote  ("RFQs  ").  In  Amendment  No.  1.  CBOE 
withdrew  the  portion  of  the  filing  relating  to  RFQ 
fees  and  stated  its  intention  to  resubmit  this  portion 
in  a  separate  filing. 

*  The  Exchange  anticipates  that,  initially,  trading 
on  CBOEdirecf  will  occur  only  during  extended 
trading  hours  for  a  limited  range  of  products. 
Separately,  CBOE  has  filed  a  proposed  rule  change 
to  adopt  certain  rules  governing  trading  on 
CBOEduect.  See  File  No.  SR-CBOE-OO-55. 


System  (which  serves  orders  routed  to 
the  floor  of  the  Exchange).  Members, 
such  as  liquidity  providers,  desiring  to 
connect  to  CBOEdj'rect  via  the  new 
connectivity  would  inciu  set-up  charges 
based  on  the  nature  of  the  connection 
and  the  hardware  selected.  Such 
members  would  first  choose  from  two 
available  Application  Programming 
Interfaces  ("APIs"):  (1)  A  "CM!'  API,  or 
(2)  a  "FK"  API.  For  members  that 
desire  a  CMI  API,  additional  hardware 
would  be  required.  There  would  be 
three  different  hardware  options 
available  to  these  users  involving 
different  CBOE  software  and  server 
combinations.  Prices  for  each  type  are 
detailed  in  CBOE's  fee  schedule.  A  FIX 
API  connection  would  involve  a  $500 
charge  if  the  user  does  not  already  have 
appropriate  FIX  connectivity.  All  of 
these  set-up  charges  would  be  one-time 
charges. 

Connectivity  charges  also  would 
involve  a  monthly  circuit  charge.  For 
members  using  a  CBOE  managed 
network,  charges  would  be  based  on  the 
bandwidth  selected  by  the  user  as  well 
as  the  user's  distance  from  a  network 
POP  server.  For  a  member  using  its  own 
network,  a  lesser  monthly  charge  would 
be  applicable  based  on  API/hardware 
configuration. 

2.  Statutory  Basis 

CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act  ^  in  general  and  section  6(b)(4)  ^ 
in  particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
nde  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

CBOE  represents  that  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by  the 
Exchange  and,  therefore,  has  become 


» 15  U.S.C.  78f(b). 
•15  U.S.C.  78f(b)(4). 
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effective  pursuant  to  section 
19(B)(3}(A)(ii)  of  the  Act'  and 
subparagraph  (f)(2)  of  Rule  19b~4" 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
Kutherance  of  the  purposes  of  the  Act. 

IV.  Solicitatioii  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  vath  ihe  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NE., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submission  should  refer  to  File  No.  SR- 
CBOE-2001-55  and  should  be 
submitted  by  November  28,  2001. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  01-27888  Filed  11-6-01;  8:45  am] 
■UJNG  cooe  wio-ai-«i 


U.S.  SMALL  BUSINESS 
ADMINISTRATION 

[Declaration  of  DisasiM- «3371] 
StataofOMahoma 


As  a  result  of  the  President's  major 
disaster  declaration  on  October  25, , 
2001,  and  a  notice  received  from  the 
Federal  Emergency  Management  Agency 
on  October  31,  2001, 1  find  that  Washita 
County  in  the  State  of  Oklahoma 
constitutes  a  disaster  area  due  to 


damages  caused  by  severe  storms, 
flooding  and  tornadoes  occurring  on 
October  9  and  10,  2001.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  imtil  the  close 
of  business  on  December  30,  2001  and 
for  economic  injury  until  the  close  of 
business  on  July  31,  2002  at  the  address 
listed  below  or  other  locaUy  annoimced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Fort 
Worth.  TX  76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  Oklahoma  may  be  filed  until 
the  specified  date  at  the  above  location: 
Beckham,  Caddo,  Custer,  Greer  and 
Kiowa. 

The  interest  rates  are: 


'  15  U.S.C  78»{b)(3MA)(u). 
•17CFR240.19b-4(f)(2). 
•  17  CFR  20O.3O-3(aKl2). 


r0fC8nT 

For  Ptiysical  Damage: 

Homeowners  with   credit  avail- 

at)te  elsewhere  

6.500 

Homeowners  wittiout  credit  avail- 

able elsewhere  

3.250 

Businesses  with  credtt  available 

elsewtwre  

8.000 

Businesses  and  non-profit  oiga- 

nizations  without  credtt  aval- 

able  elsewhere  

4.000 

Olttere  (including  non-profit. orga- 

nizations) with  credit  available 

olSOwTiOio   ...•..•..•■■<.■■■.•■•■•■•> 

6.375 

For  Economic  Injury: 

Businesses   and   smaH   agricul- 

tural     cooperatives      without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  337111.  For 
economic  injury  the  number  is  9M9700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  November  1,  2001. 
Heitert  L.  MitebeU, 
Associate  Administrator,  For  Disaster 
Assistance. 

(FR  Doc.  01-27907  Filed  11-6-01;  8:45  am] 
aajjNQ  cooe  HB9-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Draft  Environmental  Ravlaw  of  tha 
Propoaad  U.S.-Chila  Fraa  Trada 
AQraanMnt 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  Comment  on  the 

Draft  Environmental  Review  of  the 

proposed  U.S.-Chile  Free  Trade 

Agreement. 

SUMMARY:  The  Office  of  the  U.S.  Trade 
Representative,  through  the  Trade 


Policy  Staff  Committee,  seeks  comment 
on  the  draft  environmental  review  of  the 
proposed  U.S.-Chile  Free  Trade 
Agreement.  The  draft  environmental 
review  is  available  at  bttp:// 
www.  ustr.gov/environment/ 
environmental. shtml. 

DATES:  Comments  related  to  the  draft 
environmental -review  are  requested  by 
Tuesday,  November  20,  2001.  Receipt  of 
comments  by  such  date  will  ensure 
timely  input  into  the  negotiations, 
which  are  scheduled  to  conclude  in  the 
month  of  December  2001.  Please  note 
ftiiat  comments  at  the  present  time  may 
\only  be  sent  by  fax  to  (202)  395-5141  or 
by  e-mail  to  FR0029ustr.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dard  Vetter,  Office  of  the  U.S.  Trade 
Representative.  Environment  and 
Natiiral  Resources  Section,  telephone 
202-395-7320. 

SUPPLEMENTARY  INFORMATION:  The  draft 
environmental  review  for  the  U.S.-Chile 
Free  Trade  Agreemrait  was  conducted 
pursuant  to  &cecutive  Order  13141  on 
Environmental  Review  of  Trade 
Agreements  (64  FR  63169,  Nov.  18. 
1999)  and  its  accompanying  guidelines 
(65  FR  79442,  Dec.  19,  2000).  both  of 
which  are  available  at  http:// 
www.  ustr.gov/environment/ 
environmental.shtml.  On  December  14 
of  2000,  the  Office  of  the  U.S.  Trade 
Representative  requested  public 
comments  regarding  the  scope  of  the 
environmental  review,  includiog  the 
potential  environmental  effects  that 
might  flow  &t>m  the  free  trade 
agreement  and  the  potential 
implications  for  environmental  laws 
and  regulations  (65  FR  78077,  Dec.  14. 
2000).  A  final  environmental  review 
will  be  made  publicly  available 
following  the  conclusion  of  the  U.S.- 
Chile Free  Trade  Agreement 
negotiations. 

Carmen  Suro-Bredie. 

Chair,  Trade  Policy  Staff  Committee. 

(FR  Doc.  01-28098  Filed  11-5-01;  2:51  pm) 

■UJNQ  COOK  31M-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

Aviation  Rulamaldng  Adviaory 
Comniltlaa;  Tranaport  Airplana  and 
Engina  laauaa    Naw  Taalc 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 
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summary:  The  FAA  assigned  die 
Aviation  Rulemaking  Advisory 
Committee  a  new  task  to  review  and 
evaluate  the  current  standards  for 
§  33.14  and  corresponding  JAR-E  515  as 
they  pertain  to  the  current  "safe  life" 
process.  This  notice  is  to  inform  the 
public  of  this  ARAC  activity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timoleon  Mouzakis,  Federal  Aviation 
Administration,  New  England  Region 
Headquarters,  Engine  and  Propeller 
Standards  Staff.  12  New  England 
Executive  Park,  Burlington,  MA  01803, 
phone  (781)  238-7114,  facsimile:  (781) 
238-7199.  timoleon.mou2akis%faa.gov. 
SUPPl£MENTARY  INFORMATION: 

Background 

The  FAA  established  the  Aviation 
Ridemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues.  This  includes 
obtaining  advice  and  recommendations 
on  the  FAA's  commitments  to 
harmonize  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

1.  Review  and  evaluate  the  current 
standards  for  §  33.14  and  corresponding 
JAR-E-515  as  they  pertain  to  the 
current  "safe  life"  process.  As  the 
existing  standards  do  not  explicitly 
account  for  the  potential  degrading 
effects  of  anomalous  materials  and 
manufecturing  or  usage  induced 
anomalies,  determine  if  the  FAA  can 
expand  the  current  requirement  to 
include  damage  tolerance  philosophies. 
Also,  establish  the  process  to  achieve  a 
closed  loop  system  which  links  the 
assumptions  made  in  design  (by 
engineering)  to  how  the  part  is 
manufactured  and  maintained  in 
service. 

2.  E)evelop  a  report  based  on  the 
review,  which  may  include  revisions  to 
the  rules.  If  revisions  to  the  rules  are 
recommended,  the  report  should 
include  recommended  regulatory 
langitage  to  the  appropriate  FAR 
section,  the  corresponding  JAR 
paragraphs,  any  related  advisory 
material,  and  ARAC's  response  to  the 
economic  questions  attacmed  to  this 
tasking  record. 

3.  If,  as  a  result  of  the 
recommendations,  the  FAA  publishes 
an  NPRM  and/or  notice  of  proposed 
availability  of  draft  advisory  circular  for 
public  comment,  the  FAA  may  ask 
ARAC  to  review  all  comments  and 
provide  the  agency  a  recommendation 
for  the  disposition  of  those  comments. 


Schedule:  Required  completion  is  no 
later  than  September  2003. 

ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  Engine  Harmonization 
Working  Group,  Transport  Airplane  and 
Engine  Issues.  The  working  group  serves 
as  staff  to  ARAC  and  assists  in  the 
analysis  of  assigned  tasks.  ARAC  must 
review  and  approve  the  working  group's 
recommendations.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  diem  to  the  FAA. 

Working  Group  Activity 

The  Engine  Harmonization  Working 
(koup  is  expected  to  comply  with  the 
procedures  adopted  by  ARAC.  As  part 
of  the  procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  dociunents. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Engine  Harmonization  Working 
Group  is  composed  of  technical  experts 
having  an  interest  in  the  assigned  task. 
A  working  group  member  need  not  be 
a  representative  or  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  tlFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  December  7,  2001.  The 
requests  will  be  reviewed  by  the 
assistant  chair,  the  assistant  executive 
director,  and  the  working  group  co- 
chairs.  Individuals  will  be  advised 
whether  or  not  their  request  can  be 
accommodated. 

Individuals  chosen  for  membership 
on  the  woridng  group  must  represent 
their  aviation  community  segment  and 
actively  participate  in  the  working 
group  (e.g.,  attend  all  meetings,  provide 
written  comments  when  requested  to  do 


so,  etc.).  They  must  devote  the  resources 
necessary  to  support  the  working  group 
in  meeting  any  assigned  deadlines. 
Members  must  keep  their  management 
chain  and  those  they  may  represent 
advised  of  working  group  activities  and 
decisions  to  ensure  that  the  proposed 
technical  solutions  do  not  conflict  with 
their  sponsoring  organization's  position 
when  the  subject  being  negotiated  is 
presented  to  ARAC  for  approval. 

Once  the  working  group  has  begim 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  co-chairs. 

The  Secretary  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Engine 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
The  FAA  will  make  no  public 
announcement  of  working  group 
meetings. 

Issued  in  Washington,  DC,  on  October  30, 
2001. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  01-27998  Filed  11-6-01;  8:45  am) 
muMta  cooe  4ti»-i>-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviatton  Adminiatration 

Aviation  RuiemaldnQ  Adviaory 
CuiiMiilllaa;  Tranaport  Airplana  and 
Engina  laauaa    New  Taate 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisory 
Committee  a  new  task  to  review  the 
adequacy  of  the  standards  and  advisory 
materials  regarding  bird^ngestion 
requirements  and  determine  whether 
they  establish  a  minimum  standard  of 
safety.  This  notice  is  to  inform  the 
public  of  this  ARAC  activity. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marc  Bouthillier,  Federal  Aviation 
Administration,  New  England  Region 
Headquarters,  Engine  and  Propeller 
Standards  Staff,  ANE-110, 12  New 
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England  Executive  Park,  Burlington,  MA 
01803,  (781)  238-7120,  facsimile:  (781) 
238-7199,  marc.bouthillier@faa.gov. 
SUPPLEMENTARY  INFOmiATION: 

Background 

The  FAA  established  the  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues.  This  includes 
obtaining  advice  and  recommendations 
on  the  FAA's  commitments  to 
harmonize  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

•  Review^and  assess  the  adequacy  of 
the  standards  and  advisory  material  for 
§*33.76  bird  ingestion  requirements  to 
determine  whether  they  establish  an 
appropriate  minimiun  standard  of  safety 
as  required  by  the  Federal  Aviation  Act. 
The  assessment  should  define  the 
current  bird  threat,  include  an 
evaluation  of  trends,  and  consider  any 
reasonable  predictable  changes  to  the 
current  threat.  ARAC  should  take  into 
accoimt  any  changes  in  the  threat 
resulting  from  increased  population  of  a 
particular  bird  species,  actions  intended 
to  control  populations  around  airports, 
and  flight-crew  training  for  flocking-bird 
reco^ition  and  avoidance. 

•  Develop  a  report  on  the  review  and, 
depending  upon  the  results  of  the 
review,  recommend  regulatory  language 
to  §  33.76,  corresponding  JAR-E540/ 
800,  and  related  advisory  material  to 
address  any  inadequacies  identified  in 
the  rule  or  related  advisory  material. 
Reconsider  whether  the  basic  design  of 
the  recent  rule  is  adequate  relative  to  its 
stated  safety  objective,  reconsider 
flocking  birds  greater  than  2.5  pounds, 
and  reconsider  high-speed  aircraft 
operations  at  low  altitudes  relative  to 
the  identified  bird  ingestion  threats. 

•  If  appropriate,  recommend  changes 
to  the  recent  rules  and  related  advisory 
material.  The  recommendation  should 
include  ARAC's  response  to  the 
economic  questions  attached  to  this 
tasking  record. 

•  Iclentify  and  provide 
recommendations  to  the  FAA  and  JAA 
for  areas  of  study,  other  than  engine 
certification  requirements,  where 
potential  exists  to  significantly  mitigate 
risks  associated  with  engine  bird 
ingestion.  i 

•  If  as  a  result  of  the  ' 
recommendations,  the  FAA  publishes 
an  NPRM  and/or  notice  of  availability  of 
draft  advisory  circular  for  public 
comment,  the  FAA  may  ask  ARAC  to 
review  selected  comments  or  all 


comments,  as  specified  at  that  time  by 
the  FAA,  and  provide  the  eigency  with 
a  recommendation  for  the  (lis]()Mition  of 
those  comments. 

•  Consider  defining  an  industry-level 
management  plan  for  periodic  update 
and  review  of  the  bird  ingestion 
database  so  as  to  maintain  an  awareness 
of  the  bird  threat  in  service. 

Schedule:  Required  completion  date 
is  August  2002. 

ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  Engine  Harmonization 
Working  Group,  Transport  Airplane  and 
Engine  Issues.  The  working  group  serves 
as  staff  to  ARAC  and  assists  in  the 
analysis  of  assigned  tasks.  ARAC  must 
review  and  approve  the  working  group's 
recommendations.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  them  to  the  FAA. 

Working  Group  Activity 

The  Engine  Harmonization  Working 
Group  must  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  must: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  DrafTrtie-appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Engine  Harmonization  Working 
Group  will  be  composed  of  technical 
experts  having  an  interest  in  the 
assigned  task.  A  working  group  member 
need  not  be  a  representative  or  a 
member  of  the  full  committee. 

Any  individual  who  has  expertise  in 
the  subject  area  and  wants  to  become  a 
member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  We 
must  receive  all  requests  by  December  7, 
2001.  The  requests  will  be  reviewed  by 
the  assistant  chair,  the  assistant 
executive  director,  and  the  working 
group  co-chairs.  Individuals  wiU  be 


advised  whether  or  not  their  request  can 
be  accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  actively  participate  on  the 
working  group  (e.g.,  attend  edl  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  working  group 
in  meeting  any  assigned  deadlines. 
Members  must  keep  their  management 
chain  and  those  they  may  represent 
advised  of  working  group  activities  and 
decisions  to  ensure  that  the  proposed 
technical  solutions  do  not  conflict  with 
their  sponsoring  organization's  position 
when  the  subject  being  negotiated  is 
presented  to  ARAC  for  approval. 

Once  the  working  group  has  begun 
deliberations,  inembers  will  not  be 
added  or  subistituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  co-chairs.  The  Secretary 
of  Transportation  determined  that  the 
formation  and  use  of  the  ARAC  is 
necessary  and  in  the  public  interest  in 
coimection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 

Meetings  of  the  ARAC  are  open  to  the 
public.  Meetings  of  the  Engine 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  those  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
The  FAA  will  make  no  public 
announcement  of  working  group 
meetings. 

Issued  in  Washington,  DC,  on  October  30, 
2001. 

Anthony  F.  Faado, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 
|FR  Doc.  01-27997  Filed  11-6-01:  8:45  am) 

BIUJNQ  COOe  4A10-13-H 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

intent  To  Prepare  a  Supplemental  Draft 
Environmental  Impect  Statement;  Ft 
Ijiuderdale-Hollywood  intemationai 
Airport;  Ft  Lauderdale,  FL 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advertise  to  the  public  that  a 
Supplemental  Draft  Environmental 
Impact  Statement  (Supplemental  DEIS) 
will  be  prepared  and  considered  for  the 
proposed  extension  of  Rimway  9R-27L 
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to  9,000  feet  and  widening  to  150  feet 
at  Ft.  Lauderdale-Hollywood 
Intemationai  Airport. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  Lane,  Federal  Aviation 
Administration  (FAA),  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Drive,  Suite  400,  Orlando.  FL  32822- 
5024,  407/812-6331,  extension  29. 
SUPPLEMENTARY  INFORMATION:  The  FAA, 
in  cooperation  with  Broward  Coimty, 
Florida,  prepared  and  issued  in 
February  2001,  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  a  proposed 
project  to  lengthen  and  widen  Rimway 
9R-27L  at  the  Ft.  Lauderdale- 
Hollywood  Intemationai  Airport  (FLL) 
to  9,000  feet  x  150  feet  for  air  carrier 
aircraft  use.  The  existing  runway  (5,276 
feet  X  100  feet)  accommodates  general 
aviation  and  commuter  aircraft,  but  the 
Airport  Master  Plan  (AMP),  accepted  on 
April  19, 1995,  indicated  that  significant 
future  airfield  congestion  and  aircraft 
delay  coidd  be  anticipated  without 
some  modification  to  the  existing 
airfield  facilities.  The  extension  of  the 
existing  nmway  is  planned  as  a 
precision  instrument  runway  (PIR)  with 
a  CAT  I  approach  to  both  Runway  27L 
and  Runway  9R.  The  runway  will  have 
approach  slopes  of  50:1  to  runway  27L 
and  50:1  to  Runway  9R  with  a  primary 
surface  width  of  1,000  feet. 

A  public  hearing  on  the  DEIS  was 
held  on  March  21,  2001. 

The  FAA's  decision  to  prepare  a 
Supplemental  DEIS  is  based  on  recent 
increases  in  airport  operations  and 
updated  FAA  forecasts  for  FLL.  Revised 
forecasts  used  for  the  Supplemental 
DEIS  will  be  FAA's  2001  Terminal  Area 
Forecast  for  FLL.  The  revised  forecasts 
are  higher  than  the  DEIS  forecasts,  and 
consequently  the  analy.>is  in  some  of  the 
environmental  impact  categories  will 
change,  specifically  noise, 
environments  justice,  and  air  quaUty. 
Revised  analysis  in  the  Supplemental 
DEIS  will  be  based  on  a  baseline  year  of 
2000,  the  first  year  of  operations  with 
the  proposed  project  of  2008,  and  an  out 
year  of  2015. 

Because  of  the  anticipated  changes  in 
the  DEIS  analysis,  the  FAA  plans  to 
circulate  the  Supplemental  DEIS  for 
review  and  comment  by  the  various 
governmental  agencies  and  public,  and 
hold  a  second  public  hearing  to  disclose 
the  changes.  The  FAA  anticipates 
preparing  and  distributing  the 
Supplemental  DEIS  and  holding  a 
second  public  hearing  in  early  2002. 

The  Supplemental  DEIS  will  be  a 
stand-alone  dociunent  that  will  not 
require  the  use  of  the  DEIS  for 
interpretation  or  reference.  The 
Supplemental  DEIS  will  be  prefaced 


with  a  summary  section  discussing 
principal  changes  bom  the  DEIS.  Public 
and  agency  comments  on  the  DEIS  will 
be  addressed  through  changes  in  the 
Supplemental  DEIS  and  there  will  not 
be  any  formal  FAA  responses  to 
individual  or  grouped  comments  in  the 
Supplemental  DEIS.  The  Final  EIS. 
however,  will  include  comments  and 
FAA  responses  tolrath  the  DEIS  and 
Supplemental  DEIS. 

'Tbe  DEIS  included  detailed 
evaluation  of  the  No  Action  Alternative, 
Alternative  A — Build  New  North 
Runways  Elevated,  Alternative  B — Build 
New  North  Runways  At-Grade,  and  the 
Proposed  Project — ^Extension  of  Runway 
9R-27L.  The  alternatives  selected  for 
detailed  evaluation  in  the  DEIS  will  not 
change  in  the  Supplemental  DEIS. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  October  29, 
2001. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  Districts  Office. 
[FR  I}oc.  01-27994  Filed  11-6-01;  8:45  am] 
BUMQ  COM  4«10-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  and 
To  Conduct  Environmental  Scoping  for 
improvements  to  the  Gary/Ctilcago 
Airport  in  Gary,  IN 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  to  prepare  an 
Environmental  Impact  Statement  and  to 
hold  a  public  scoping  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  or 
other  appropriate  environmental 
documentation  will  be  prepared  to 
assess  certain  improvements  to  the 
Gary/Chicago  Airport.  The 
enviroiunental  review  will  assess 
improvements  associated  with  the 
existing  air  carrier  Runway  12-30, 
including  railroad  relocation  and 
improved  nmway  safety  areas;  an 
extension  of  the  existing  air  carrier 
Rimway  12-30;  expansion  of  the 
existing  terminal  site;  and  analysis  of 
sites  for  new  passenger  terminal  and  air 
cargo  areas.  A  public  scoping  process 
will  be  held  in  order  that  all  significant 
issues  related  to  the  proposed  actions 
are  identified. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  MacMullen,  Airports 
Environmental  Program  Manager, 
Federal  Aviation  Administration, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  Mr.  MacMullen  can  be  contacted 
at  (847)  294-7522  (voice),  (847)  294- 
7046  (facsimile). 

SUPPI.EMENTARY  INFORMATION:  At  the 
request  of  the  Gary/Chicago  Airport 
Authority,  the  FAA  is  preparing  an 
Environmental  Impact  Statement  or 
other  appropriate  environmental 
documentation.  The  review  will  address 
specific  improvements  of  Gary /Chicago 
Airport  as  identified  during  the  2001 
Airport  Master  Plan  process  and  shown 
on  the  2001  Airport  Layout  Plan.  The 
following  improvements  have  been 
grouped  in  four  categories  and  are 
identified  as  ripe  for  review  and 
decision:  Improvements  associated  with 
Existing  Runway  12-30,  the  primary  air 
carrier  runway  at  the  airport,  relocate 
E.J.  &  E  Railroad,  acquire  land  northwest 
of  airport  to  allow  for  modifications  to 
runway  safety  area,  relocate  airside 
perimeter  roadway,  relocate  Runway 
12-30  navaids,  improve  Runway  Safety 
Area  for  Runway  12,  relocate  Runway 
12  threshold  to  remove  prior 
displacement,  and  acquire  land 
southeast  of  airport,  located  within  or 
immediately  adjacent  to  runway 
protection  zone;  Extension  of  Runway 
12-30,  including  acquire  land  or  rights 
northwest  of  existing  runway,  relocate/ 
bury  power  lines,  relocate  airside 
perimeter  roadway,  extend  Rimway  12- 
30  (1,900  feet  by  150  feet),  relocate 
Runway  12-30  navaids,  displace 
Runway  30  threshold  using  declared 
distance  standards,  extend  parallel 
taxi  way  A  to  new  end  of  Runway  12, 
constmct  deicing  hold  pads  on  Taxiway 
A  at  Runway  12  and  Runway  30.  and 
develop  two  high-speed  exit  taxi  ways: 
Expansion  of  existing  passenger 
terminal  to  accommodate  projected 
demands;  taxiways;  Expansion  of 
existing  passenger  terminal  to 
accommodate  projected  demands;  and 
analysis  of  sites  adjacent  to  extended 
nmway  for  aviation  related 
development,  including  new  passenger 
terminal  and  air  cargo  areas. 

The  purpose  and  need  for  these 
improvements  will  be  reviewed  in  the 
environmental  documentation.  All 
reasonable  alternatives  will  be 
considered  including  the  no-action 
alternative. 

Copies  of  a  scoping  document  with 
additional  detail  can  be  obtained  by 
contacting  the  FAA  informational 
contact  person  identified  above. 
Federal,  State,  and  local  agencies  and 
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other  interested  parties  are  invited  to 
make  comments  and  suggestions  to 
ensure  that  the  full  range  of  issues 
related  to  these  proposed  actions  are 
addressed  and  all  significant  issues 
identified.  The  FAA  informational 
contact  person  identified  above  should 
receive  these  comments  and  suggestions 
by  December  19,  2001. 

Public  Scoping  Meeting:  To  facilitate 
receipt  of  comments,  two  public  scoping 
meetings  will  be  held  on  December  5, 
2001  at  the  Gary/Chicago  Airport,  6001 
Industrial  Highway,  Gary,  Indiana.  The 
first  meeting  will  be  held  between  10 
a.m.  and  2  p.m.  for  Federal,  State,  and 
local  agencies  in  the  administrative 
offices.  The  second  meeting  will  be  held 
from  3  p.m.  to  7  p.m.  for  other 
interested  parties  in  the  passenger 
terminal  facility. 

Issued  in  Des  Plaines,  Illinois  on  October 
30,  2001. 

Philip  M.  Smithmeyer, 
Manager,  Chicago  Airports  District  Office, 
Great  Lakes  Region. 
[PR  Doc.  01-28003  Filed  11-&-01;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  Draft 
Environmental  Assessment  and  Notice 
of  a  Pubttc  Hearing  for  the  City  of 
Ctiicago's  Proposed  World  Gateway 
Program  and  Ottier  Capital 
Improvement  Projects  at  CIticago 
O'Hare  Intemationai  Airport 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  a  Draft 
Environmental  Assessment  (EA)  has 
been  prepared  by  the  City  of  Chicago 
Department  of  Aviation  for  the  proposed 
World  Gateway  Program  at  Chicago 
O'Hare  Intemationai  Airport,  and  that 
copies  of  the  Draft  EA  are  available  for 
public  review  and  comment.  This 
Notice  has  been  issued  to  provide  for 
wide  distribution  of  this  information  to 
the  public,  and  to  local,  state,  and 
federal  agencies.  Comments  are  being 
solicited  by  the  City  of  Chicago  on  the 
environmental  consequences  of  the 
proposed  actions.  In  addition,  FAA  is 
advising  that  the  City  of  Chicago  will 
hold  a  public  hearing  on  December  13, 
2001 ,  regarding  the  EA  for  the  purpose 
of  considering  the  economic,  social,  and 
environmental  effects  of  the 
development  and  its  consistency  with 
applicable  plans. 


SUMMARY:  The  World  Gateway  Program 
would  include  terminal  development 
and  improvements,  taxiway 
development,  terminal  access  road 
improvements,  utility  system 
modification,  cargo  facility  relocation, 
and  other  capital  improvement  projects. 
An  environmental  assessment  has  been 
prepared  by  the  City  of  Chicago 
Department  of  Aviation  to  evduate  the 
proposed  projects.  The  EA  also 
evaluates  other  independent  airport 
development  projects  that  would  occur 
in  the  same  time  fitune  as  the  World 
Gateway  Progreun.  The  subsequent 
environment  documentation  mil  be 
used  by  the  FAA  to  determine  the 
appropriate  level  of  environmental 
review  necessary  pursuant  to  the 
National  Environmental  Policy  Act. 

Public  Hearing:  A  public  hearing  and 
informational  workshop  will  be  held  on 
Thursday,  December  13,  2001  from  4 
p.m.-8  p.m.  at  the  Foundation  Blue 
Banquets,  2300  S.  Mannheim  Road,  Des 
Plaines,  Illinois  60018.  The  purpose  of 
this  hearing  is  to  consider  the 
environmental  effects  of  the  proposed 
World  Gateway  Program  and  afford  the 
public  the  opportunity  to  present  osal 
and/or  written  comments.  A  transcript 
of  the  hearing  will  be  made.  Written 
comments  will  be  accepted  through  the 
close  of  business  on  Tuesday,  January 
15,  2002.  The  first  half-hour  of  each 
hour  of  the  public  hearing  will  be 
allocated  to  pre-reserved  testimony.  The 
second  half  of  each  hour  will  be 
allocated  to  walk-in  testimony.  All 
individuals  will  have  five  minutes  to 
testify.  Individuals  may  call  Ms.  Carol 
Wilinski  at  773-894-6900  to  reserve  a 
time  slot  to  testify  at  the  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  Wilinski,  Chicago  O'Hare 
Intemationai  Airport,  P.O.  Box  66412, 
Chicago,  IL  60666;  773-686-3541 
(voice):  773-894-6900  (facsimile);  or  by 

email:  wgp environment@ohare.com. 

Please  submit  comments  prior  to  close 
of  business  Tuesday,  January  15,  2002. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  World  Gateway  Program 
includes  the  development  of  two  new 
passenger  terminals.  Terminals  4  and  6, 
the  redevelopment  of  Terminal  2,  and 
Terminal  3  Concourse  K  extension.  As 
a  result  of  these  projects,  several 
facilities  must  be  relocated.  These 
relocations  are  referred  to  as  Enabling 
Projects.  The  EA  also  evaluates  other 
projects  unrelated  to  the  World  Gateway 
Program  but  which  are  proposed  for 
development  during  the  same  period  of 
time  and  are  referred  to  as  Independent 
Utility  Projects.  Together,  the  World 
Gateway  I^ogram,  Uie  Enabling  Projects, 
and  the  Independent  Utility  Projects  are 


referred  to  as  the  Proposed  Projects  in 
the  EA.  The  Proposed  Projects  include 
the  following: 

The  World  Gateway  Program 

Terminal  2  Redevelopment 

Reconfiguration  of  terminal  interior: 
Widening  passenger  corridor  linking 
Terminals  1  and  2;  Demolition  and 
reconstruction  of  Concourses  E  and  F; 
Installation  of  Federal  Inspection 
Service  (FIS)  facilities;  and 
Reconfiguration  of  aircraft  parking 
apron. 

Terminal  3,  Concourse  K  Extension 

Extensions  of  Concourse  K  and 
Relocation  of  Taxiway  A/B; 
Construction  of  new  apron. 

Terminal  4  Development 

Construction  of  Terminal  4; 
Installation  of  FIS  facilities; 
Enlargement  and  reconfigiiration  of 
apron. 

Terminal  5  Reconfiguration 

Modified  to  integrate  with  the 
proposed  Terminal  6. 

Terminal  6  Development 

Construction  of  TenninalSir 
Reconfiguration  of  apron;  Extension  of 
taxiway;  Development  of  access  road  for 
Terminals  5  and  6;  Construction  of 
Terminal  6  parking  garage;  Realignment 
of  Airport  Transit  System  (ATS)  line 
and  construction  of  ATS  station  in 
Terminal  6. 

Enabling  Projects 

•  Delta  Cargo  Facility  Relocation      ^ 

•  Lynxs  Cargo  Facilify  Relocation 

•  Sky  Chefs  Flight  Kitchen  Relocation 

•  Heating  and  Refiigeration  (H&R) 
Plant  Support  Facilify  Relocations 

•  Commonwealth  Edison  Switchyard 
Dl  79  Relocation 

Independent  Utility  Projects 

•  Public  Parking  Improvements 

•  Development  of  Consolidated 
Rental  Car  Facility/ ATS  Station 

•  Development  of  Rental  Car  Storage 
and  Maintenance  Lot 

•  ATS  Storage  and  Maintenance 
Facilify  Relocation/Track  Extension 

•  Development  of  Long-Term  Parking 
ATS  Station  and  Intermodal  Connection 

•  Additional  Fuel  Tank  Farm 
Development  in  Northwest  Airfield 

•  Development  of  Cify  Warehouse 
and  Trades  Building 

•  Eastside  Collateral  Development 

•  O'Hare  Roadway  Improvements 
Copies  of  the  World  Gateway  Program 

Draft  EA  are  available  at  the  following 
locations: 
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Arlington  Heights  Memorial  Library, 

500  N.  Dunton  Ave.,  Arlington 

Heights,  IL  60004 
Bensenville  Public  Library,  200  S. 

Church  Rd.,  Bensenville,  IL  60106 
College  of  DuPage  Library,  425  Fawell, 

Glen  Ellyn,  IL  60137 
Des  Plaines  Public  Library,  1501 

Ellinwood  St.,  Des  Plaines,  IL  60016 
Eisenhower  Public  Library,  4652  N. 

Olcott  Ave.,  Harwood  Heights,  IL 

60706 
Elk  Grove  Village  Public  Library,  1001 

Wellington  Ave.,  Elk  Grove  Village,  IL 

60007 
Elmhurst  Public  Library,  211  Prospect 

Ave.,  Elmhurst,  IL  60126 
FrankKn  Park  Public  Library,  10311 

Grand  Ave.,  Franklin  Park,  IL  60131 
Harold  Washington  Library,  400  South 

State  St.,  5th  Floor,  Chicago,  IL  60605 
Itasca  Communify  Library,  500  W. 

Irving  Park  Rd.,  Itasca,  IL  60143 
Melrose  Park  Public  Library,  801 

Broadway  St.,  Melrose  Park,  IL  60160 
Mount  Prospect  Public  Library,  10  S. 

Emerson  St.,  Mount  Prospect,  IL 

60056 
Northlake  Public  Library,  231  N.  Wolf 

Rd.,  Northlake,  IL  60164 
Oakton  Communify  College  Library,  Des 

Plaines,  IL  60016 
Park  Ridge  Public  Library,  20  S. 

Prospect  Ave.,  Park  Ridge,  IL  60068 
River  Grove  Public  Library,  8638  Grand 

Ave.,  River  Grove,  IL  60171 
Roselle  Public  Library,  40  S.  Park  St., 

Roselle.IL  60172 
Schiller  Park  Public  Library,  4200  Old 

River  Rd.,  Schiller  Park,  IL  60176 
Wood  Dale  Public  Library,  520  N.  Wood 

Dale  Rd.,  Wood  Dale,  IL  60191 

Issued  in  Des  Plaines,  Illinois  on  October 
31,  2001. 

Philip  M.  Smithmeyer, 
Manager,  Chicago  Airports  District  Office, 
Great  Lakes  Region. 

{PR  Doc.  01-28004  Filed  11-6-01;  8:45  am] 
BUJNQ  COM  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  Aviation  Administration 

Intent  To  Prspars  an  Environmental 
Aaasaamsnt;  Panama  City-Bay  County 
imsmatlonal  Abport;  Panama  CKy,  FL 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advertise  to  the  public  that  an 
Enviroiunental  Assessment  (EA)  will  be 
prepared  to  consider  alternatives  to 
meet  forecast  growth  in  aviation 


demand  in  the  Panama  Qfy-Bay  Counfy 
region. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  Lane,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Drive,  Suite  400,  Orlando,  FL  32822- 
5024,  407/812-6331,  Extension  29. 

SUPPt^MENTARY  INFORMATION:  The  FAA 
intends  to  prepare  an  Environmental 
Assessment  (EA)  to  addres^^ 
environmental  and  related  impacts 
expected  to  be  associated  with  meeting 
forecast  growth  in  aviation  demand  in 
the  Panama  Cify-Bay  Counfy  region. 

The  EA  will  be  developed,  prepared, 
and  processed  such  that  it  can  be 
converted  to  an  Environmental  Impact 
Statement  (EIS)  in  a  timely  foshion, 
should  the  EA  indicate  that  the  project 
will  likely  result  in  significant 
environmental  impacts  and  that  a 
Finding  of  No  Significant  Impact 
(FONSI)  is  not  appropriate. 

The  Panama  Qfy-Bay  Counfy 
Intemationai  Airport  (PFN),  owned  and 
operated  by  the  Panama  Cify-Bay 
Coiinty  Airport  and  Industrial  District, 
is  located  approximately  five  miles 
northwest  of  he  central  business  district 
of  Panama  Cify,  Florida.  PFN  has  two 
150-foot  wide  runways.  Runway  5-23 
and  Runway  14-32.  Rimway  5-23 
measures  4,888  feet  in  lengdi  and  is 
primarily  used  by  general  aviation 
aircraft.  Runway  14-32,  with  a  length  of 
6,304  feet,  serves  as  the  primary  runway 
for  commercial  airline  service  at  PFN. 

During  the  1990's,  an  Environmental 
Assessment  was  initiated  to  consider 
alternatives  to  provide  an  8,000-foot 
runway  at  PFN.  This  study 
recommended  an  extension  of  Runway 
14-32  to  the  northwest  into  Goose 
Bayou  to  provide  additional  runway 
length.  However,  the  proposed  runway 
extension  would  have  environmental 
impacts  to  Class  11  waters  that  are 
protected  under  state  law.  Due  to 
opposition  to  the  runway  extension,  the 
Environmental  Assessment  was  deferred 
in  1998. 

With  support  from  the  Federal 
Aviation  Administration  (FAA)  and  the 
Florida  Department  of  Transportation 
(FDOT)),  the  Panama  Cify-Bay  Counfy 
Intemationai  Airport  Authorify  initiated 
an  effort  to  study  the  feasibility  of 
relocating  or  expanding  the  airport 
facilities  in  1999.  The  Airport 
Feasibilify  Study  resulted  in  a 
determination  that  relocation  of  the 
airport  was  technically  fieasible. 

This  Environmental  Assessment  (EA) 
will  include  evaluation  of  a  no  action 
altemative  and  other  reasonable 
alternatives  that  may  be  identified 


during  the  agency  and  public  scoping 
meetings. 

Public  Scoping:  Although  formal 
scoping  is  not  required  for  an  EA,  public 
and  agency  scoping  sessions  will  be 
conducted  at  the  initiation  of  the  EA. 
This  action  is  being  conducted  to  help 
to  identify  the  sco]}e  of  issues  to  be 
addressed,  assist  in  the  identification  of 
alternatives,  and  aid  in  the 
identification  of  any  potentially 
significant  issues  related  to  the 
proposed  action. 

,  Tlie  FAA  will  hold  a  scoping  meeting 
to  solicit  input  from  Federal,  State,  and 
local  agencies  which  have  jurisdiction 
by  law  or  have  a  specific  expertise  with 
respect  to  any  environmental  impacts 
associated  with  the  project.  In  addition, 
a  public  scoping  meeting  will  be  held 
and  the  public  may  submit  written 
comments  on  the  scope  of  the 
environmental  study  to  the  address 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  paragraph.  A 
separate  Public  Notice  will  be  issued  to 
provide  the  date,  time  and  place  of  the 
scoping  meetings  and  the  period  for 
written  comments. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading  ^OR  FURTHER  MFORMATKM 
CONTACT. 

Issued  in  Orlando,  Florida,  October  30. 
2001. 

John  W.  Reynolds, 

Acting  Manager,  Orlando  Airports  Districts 
Office. 

[PR  Doc.  01-27992  Filed  11-&-01:  B:4S  am] 
MLUNQ  COOK  4t10-n-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Administration 

Nottoa  of  Intent  To  Ruls  on  Application 
(01-03-C-OO-LYH)  To  Impose  and  Uaa 
the  Rsvsnua  From  a  Paessngsr  Facility 
Chargs  (PFC)  at  Lynchburg  Regional 
Airport,  Lynchburg,  Virginia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  &t)m  a  PFC  at  Lynchburg 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safefy  and  Capacify 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508}  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 
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CMTES:  Comments  must  be  received  on 
or  before  December  7,  2001. 
AOOftESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Arthur  Winder,  Project 
Manager,  WASHINGTON  AIRPORTS 
DISTRICT  OFFICE,  93723  Air  Freight 
Lane.  Suite  210,  Dulles.  Va.  22016. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mark  F. 
Courtney,  Airport  Manager,  of 
Lynchburg  Regional  Airport  at  the 
following  address:  Lynchburg  Regional 
Airport.  4308  Wards  Road,  Suite  100, 
Lynchburg.  Virginia  24502-3532. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Lynchburg  under  §  158.23  of  part  158. 
FOR  FUfrmER  mformahon  coffTAcr: 
Arthur  Winder,  Project  Manager. 
Washington  Airports  District  Office, 
23723  Air  Freight  Lane.  Suite  210, 
Dulles,  Va.  22016,  (703)  661-1363.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPt.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
L)nachburg  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
K  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  October  12,  2001.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Lynchburg  Regional 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  10,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-03-C-OO- 
LYH. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  March 
1,2002. 

Proposed  charge  expiration  date: 
March  1,  2006. 

Total  estimated  PFC  revenue: 
$1,235,568. 

Brief  description  of  proposed  project(s): 

— Develop  PFC  Program/ Application 
— Construct  Snow  Equipment/ 

Maintenance  Building 
— Acquire  Passenger  Lift  Service 
— Acquire  Friction  Measuring 

Equipment 
— Acquire  Airport  Security  Equipment 


— Update  Airport  Layout  Plan 

— Acquire  Snow  Removal  Equipment 

— Design  Obstruction  Removal  Runway 

3/21 
— Design  Rehabilitate  Runway  3/21 
— Acquire  Land  Runway  21  RPZ 
— ^Acquire  Land  for  Airport 

Development 
— Acquire  Land  for  Obstruction 

Removal  Runway  3/21 
— Design  Rehabilitate  Runway  17/35 
— Remove  Obstructions  Runway  17/35 
—Rehabilitate  HIRL's  Runway  3-21 
—Rehabilitate  MITL's  Taxiway  B 
— Install  Airfield  Security  Access 

Control  System 
— Rehabilitate  General  Aviation  Apron 
— Construct  Expansion  of  General 

Aviation  Apron 
— Rehabilitate  and  Light  Access 

Roadway 
— Install  Airfield  Guidance  Signs 
— Acquire  Land  for  Obstruction 

Removal  Runway  1 7/35 
—Install  PAPI  Runway  3 
— Acquire  ARFF  Vehicle 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  taxi/ Air  Carrier 
operators  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  AEA-610,  1  Aviation 
Plaza.  Jamaica.  NY  11434-4809. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lynchburg 
Regional  Airport. 

Issued  in  Dulles.  VA  22016.  October  18. 
2001. 

Teny  |.  Page, 

hfanager.  Washington  Airports  District  Office. 
(FR  Doc.  01-27993  Filed  11-6-01;  8:45  am] 

BHJJN6  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Mobile  Regional  Airport,  Mobile,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 


revenue  fi'om  a  PFC  at  Mobile  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFRl 
part  158).  ; 

DATES:  Comments  must  be  received  oh 
or  before  December  7,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Jackson  Airports  District  Office, 
Jackson  International  Airport,  100  West 
Cross  Street,  suite  B,  Jackson,  MS 
39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas  G. 
Hughes,  Acting  Airport  Manager  of  the 
Mobile  Airport  Authority  at  the 
following  address:  Mr.  Thomas  G. 
Hughes,  Acting  Airport  Manager, 
Mobile  Airport  Authority,  P.O.  Box 
88004,  Mobile,  AL  36608-0004. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Mobile 
Airport  Audiority  imder  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schuller,  Program  Manager, 
Jackson  Airports  District  Office,  Jackson 
International  Airport,  100  West  Cross 
Street,  Suite  B,  Jackson,  MS  39208- 
2307.  (601)  664-9883.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fi-om  a  PFC  at 
Mobile  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  die  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  October  22,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Mobile  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  10,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-04-C-OQ- 
MOB. 

Leve7  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1,2002. 

Proposed  charge  expiration  date:  July 
31,  2005. 
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Total  estimated  net  PFC  revenue: 
$3,998,879. 

Brief  description  of  proposed 
project(s):  Flight  Information  Display 
System;  two  Jet  Bridges;  Escalator; 
Public  Address  System;  Bag  Belt 
System;  Terminal  Roof  Replacement; 
Terminal  Cooling  System  Replacement; 
Land  Acquisition;  Security  Fence; 
Airfield  Signage;  Airfield  Marking; 
Airfield  Generator;  Terminal  Signs; 
ARFF  Vehicle;  part  150  Noise  Study 
Update. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  (ATCO)  that  file 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  application,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the  Mobile 
Regional  Airport. 

Issued  in  Jackson,  MS  on  October  24,  2001. 
David  Shumate, 

Acting  Manager.  Jackson  Airports  District 
Office,  Southern  Region. 
(FR  Doc.  01-27995  Filed  11-6-01;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  af>d  Disapprovals    ' 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
September  2001 ,  there  were  four 
applications  approved.  Additionally,  19 
approved  amendments  to  previously 
approved  applications  are  listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  County  of  Sheridan, 
Wyoming. 

Application  Number:  01-02-C-OO- 
SHR. 

Application  Type:  Impose  and  use  a 
PFC. 


PFC  Leve7;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $186,427. 

Earliest  Charge  Effective  Date: 
December  1,  2001. 

Estimated  Charge  Expiration  Date: 
March  1,  2005. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  tione. 

Brief  Description  of  Projects  Approved 
for  Collecti/afrand  Use 

Installation  of  edge  drains  for  runway 
14/32  and  taxiway  B. 

Terminal  building.American8  with 
Disabilities  Act  improvements. 

Design  of  runway  rehabilitation  and 
deicing  containment  facility. 

Construction  of  deicing  containment 
facility. 

Rimway  5/23  rehabilitation. 

Decision  Date:  September  5,  2001. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Chris  Schaffer,  Denver  Airports  District 
Office,  (303)  342-1258. 

Public  Agency:  Municipal  Airport 
Authority,  Fargo,  North  Dakota. 

Application  Number:  01-05-C-OO- 
FAR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision :  $1 ,942 ,080. 

Earliest  Charge  Effective  Date: 
September  1,  2002. 

Estimated  Charge  Expiration  Date: 
January  1,  2004. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Hector 
Intwnational  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use 

Emergency  electrical  generator  for  the 
passenger  terminal. 

Purchase  and  install  jet  bridge 
conversion  equipment. 

Piirchase  and  install  ultra  high 
frequency  radio  system. 

FWchase  and  install  seciirity 
announcement  system. 

Purchase  and  install  passenger 
boarding  bridge  and  rehabilitate 
boarding  area. 

Rehabilitate  passenger  terminal 
exterior  and  upgrade  heating, 
ventilation,  and  air  conditioning. 

Electrical  generator  for  snow  removal 
equipment  facility. 

Install  signage  around  perimeter  of 
airport. 


PFC  development  costs. 

Truck  mounted  snow  plow.     ^ 

Security  system  modification. 

Purchase  passenger  lift  and  stairs. 

Truck  mounted  runwa^  sandflig  unit. 

Reimbursement  for  PP&au(jit  and 
administrative  fees.  ^^ 

Purchase  and  install  automated  p  •  • 

passenger  boarding  bridge. 

Purchase  and  install  a  flight  ^  4 

information  and  display  system. 

Purchase  forward  looking  infrared 
system. 

Rehabilitate  existing  runway  17 
threshold  lights. 

Acquire  ^ction  measuring  device. 

Terminal  apron  rehabilitation. 

Taxiway  B3  reconstruction. 

Eastside  general  aviation  apron 
improvements  (phase  I). 

Eastside  general  aviation  storm  sewer 
rehabilitation  (phase  I) 

Eastside  commercial  apron 
improvements  (phase  I). 

Year  2000  upgrade  of  security  access' 
control  system. 

Upgrade  runway  surface  sensor 
system  for  Year  2000. 

Eastside  general  aviation  apron 
improvements  (phase  II). 

Eastside  commercial  apron 
improvements  (phase  II). 

Eastside  general  aviation  storm  sewer 
rehabilitation  (phase  II). 

Rehabilitate  runway.13/31. 

Improve  surface  drainage  along 
taxiway  A. 

Install  runway  threshold  lights  on 
runway  8/26. 

Construct  coimty  drain  10. 

Construct  airport  perimeter  road. 

Plans  and  specifications  for  runway  8/ 
26  extension  and  perimeter  roads. 

Conduct  airport  master  plan  update. 

Decision  Date:  September  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Schauer,  Bismarck  Airports  District 
Office,  (701)  323-7380. 

Public  Agency:  County  of  Clinton, 
Plattsburgh,  New  York. 

Application  Number:  01-05-C-OO- 
PLB.  ' 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decisjon;  $56,500. 

Earliest  Charge  Effective  Date: 
December  1,  2002. 

Estimated  Charge  Expiration  Date: 
April  1,  2005. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFCs:  Non-scheduled/on 
demand  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 


56374 


Federal  Register /Vol.  66,  No.  216  /  Wednesday,  November  7,  2001 /Notices 


determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Clinton 
County  Airport.  i 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use 

Purchase  ninway  sweeper. 
Runways  1/19  and  14/32  crack  repair. 

Brief  Description  of  Projects  Approved 
for  Use  j 

On-airport  obstruction  removal. 
Transient  apron  rehabilitation. 
Decision  Date:  September  26,  2001. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Robert  Levine,  New  York  Air[>orts 
District  Office,  (516)  227-3807. 


Public  Agency:  Gillette-Campbell 
Coimty  Airport  Board,  Gillette, 
Wyoming. 

Application  Number:  01-03-C-OO- 
GCC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve7.$4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $163,944. 

Earliest  Charge  Effective  Date: 
December  1,  2001. 

Estimated  Charge  Expiration  Date: 
June  1,2004. 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use 

Design  project  (rehabilitate  runway 
16/34  shoulders,  groove  runway  3/21, 


relocate  taxiway  C,  and  extend  taxiway 
C). 

Rehabilitate  runway  16/34  shoulders 
and  construct  blast  pads. 

Groove  nmway  3/21. 

Relocate  taxiway  C. 

Extended  taxiway  C  to  the  runway  21 
threshold. 

Brief  Description  of  Projects  Approved 
for  Collection: 

Construct  new  electrical  vault. 

Construct  combined  aircraft  rescue 
and  firefighting/snow  removal 
equipment  building. 

Decision  Date:  September  28,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Scha£fier,  Denver  Airports  District 
Office,  (303)  342-1258. 

Amendments  to  PFC  Approvab 


Amendment  No.  city,  state 


Amendment  ap- 
proved date 


Original  ap- 
proved net  PFC 
revenue 


Amerxled  ap- 
proved net  PpC 
revenue 


OrigiruU  esti- 
mated ctiarge 
exp.  dale 


AmerKled  esti- 
mated charge 
exp.  date 


96-O3-C-0I3-GPT  Gutfport,  MS 

98-02-e-01-CRP  Corpus  Christi,  TX 

99-06-C-01-CLE  Clevetend,  OH 

01-12-C-02-ORD  Chicago.  IL 

98-^)4-C-02-CRW  Charleston.  WV  

93-^1-^>-03-MSN  Madison,  Wl  

96-62-C-01-MSN  Madison,  Wl  

99-04-C-01-MSN  Madison,  Wl  

•95-01 -C-01-EAU  Eau  Claire,  Wl 

96-^)e-C-01-RDM  Redmond.  OR 

96-01-C-^1-ROA  Roanoke,  VA  

•98-01 -C-02-ROA  Roanoke.  VA 

00-10-C-01-eOL  Windsor  Locks.  CT 

•98-04-H33-STL  St.  Lxwis,  MO 

99-0S-U-02-STL  St.  Louis,  MO 

•93-01-C-02-CAE  Columbia,  SC  

•92-01-C-04-HPN  White  Plains,  NY 

•96-05-C-01-MEI  Meridian,  MS  

•99-06-C-01-MEI  Meridian,  MS  

Hole:  Ttte  amendments  denoted  by  an  asterisk  (*; 

K enplaned  passenger.  For  Meridian,  MS,  St.  Louis, 
ve  on  December  1 ,  2001 . 


05A)7A)1 
06/25/01 
06/31/01 
09/05/01 
06/31/01 
09/13/01 
09/13/01 
09/13/01 
09/14A)1 
09/1 7A)1 
09/18/01 
09/20/01 
09/21/01 
09/21/01 
09/21/01 
09/25A)1 
09/27/01 
09/28/01 
09/28/01 


$4,606,400 

32,863.948 

182.207.915 

1,594.827,790 

1.253.835 

9.560.000 

NA 

9.716.667 

755.028 

571,248 

7.237.454 

6,548,454 

4,358.000 

178,756,391 

NA 

32,892.904 

19,383.000 

121.650 

148.000 


$4,763,478 

41.083.878 

100.101.915 

1.315.327,790 

700,795 

4,736,271 

NA 

5,396,747 

757.028 

726.735 

6.548.454 

6,463,183 

1.869,103 

200,257,958 

NA 

70.528,884 

17.932,607 

121.650 

148,000 


02/01/02 
12/01/17 
03/01/08 
10/01/18 
02/01/01 
05/01/00 
05/01/00 
12/01/06 
09/01/05 
02/01/03 
03/01/06 
06/01/05 
01/01/01 
09/01/01 
09/01/01 
09/01/01 
10/01/13 
09/01/02 
05/01/04 


06/01/01 
04/01/23 
10/01/04 
10/01/16 
05/01/00 
05/01/96 
05/01/98 
11/01/01 
01/01/06 
02/01/03 
06/01/05 
05/01/04 
01/01/01 
05/01/02 
05/01/02 
12/01/10 
05/01/04 
09/01/02 
05/01/04 


include  a  change  to  the  PFS  level  charged  from  $3.00  per  enplaned 
MO,  White  Plains,  NY,  Columbia,  SC,  Roanoke,  VA,  and  Eau  Claire,  ' 


to  $4.50 
isef- 


Issued  in  Washington.  DC.  on  October  31. 
2001. 

Eric  Gabler,  i 

Manager,  passenger  Facility  Charge  Branch . 
(FR  Doc.  01-27996  Filed  11-6-01;  8:45  am] 
I  COOC  4t10-1>-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Policy  Statement  Number  ACE-01- 
23.1093(b)] 


issuance  of  roncy  snnsnieni. 
Compliance  witti  Induction  System 
Icing  Protection  for  Part  23  Airplanss 

AGENCY:  Federal  Aviation 
Administration,  DOT.  V 

ACTION:  Notice  of  policy  statement. 


SUMMARY:  This  dociunent  aimoimces  an 
FAA  general  statement  of  policy 
applicable  to  turbine  powered,  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  This  document 
advises  the  public,  in  particular  small 
airplane  owners  and  modifiers,  of 
information  related  to  compliance  with 
the  engine  induction  system  icing 
protection  requirements  applicable  to 
turbine  powered,  part  23,  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  This  notice  is 
necessary  to  tell  the  public  of  FAA 
policy. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Pellicano,  Federal  Aviation 
Administration,  Small  Airplane 
Directorate,  Regiilations  and  Policy 
Branch,  ACE-111,  901  Locust,  Room 
301.  Kansas  City,  Missouri  64106; 


telephone  (770)  703-6064;  fe«  (770) 
703-6097. 

SUPPLEMENTARY  MFORMATKM: 

Background 

This  notice  announces  the  following 
policy  statement,  ACE-01-23. 1093(b). 
The  purpose  of  this  statement  is  to 
address  compliance  with  the  engine 
induction  system  icing  protection 
requirements  applicable  to  turbine 
powered,  part  23.  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes. 

What  is  the  general  effect  of  this  policy? 

The  FAA  is  presenting  this 
information  as  a  set  of  guidelines 
suitable  for  use.  However,  we  do  not 
intend  that  this  policy  set  up  a  binding 
norm;  it  does  not  form  a  new  regulation. 
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and  the  FAA  would  not  apply  or  rely  on 
it  as  a  regulation. 

The  FAA  Aircraft  Certification  Offices 
(ACO's)  and  Flight  Standards  District 
Offices  (FSDO's)  that  certify  changes  in 
type  design  and  approve  alterations  in 
normal,  utility,  acrobatic,  and  commuter 
category  airplanes  should  try  to  follow 
this  poUcy-when  appropriate. 
Applicants  should  expect  the 
certificating  officials  would  consider 
this  information  when  making  findings 
of  compliance  relevant  to  compliance 
with  the  engine  induction  system  icing 
protection  requirements  applicable  to 
turbine  powered,  part  23,  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes. 

As  with  all  advisory  material,  this 
statement  of  policy  identifies  one  way, 
but  not  the  only  way,  of  compliance. 

General  Discuasion  of  Comments 

Has  FAA  taken  any  action  to  this 
point? 

We  issued  a  notice  of  policy 
statement,  request  for  comments.  This 
proposed  policy  appeared  in  the 
Fe«feral  Register  on  August  1,  2001  (66 
FR  39815)  and  the  public  comment 
period  closed  August  31,  2001. 

Was  the  public  invited  to  comment? 

The  FAA  encouraged  interested 
people  to  join  in  making  this  proposed 
policy.  We  received  comments  from  two 
airplane  manu&ctiirers. 

The  comments  were  related  to 
similarity  of  part  25  guidance,  the 
severity  and  subjectivity  of  the  falling 
and  blowing  snow  criteria,  applicability 
of  auxiliary  power  imits  (APU),  policy 
differences  between  inlet  styles,  an  ice 
shedding  example  in  the  policy  which 
contradicts  operational  r^^ations,  and 
making  the  policy  into  an  Advisory 
Circular.  The  comments  on  the 
subjectivity  of  the  falling  and  blowing 
snow  criteria  and  the  ice  shedding 
example  resulted  in  revisions  to  the 
policy. 

The  proposed  policy  was  coordinated 
with  the  appropriate  technical 
specialists  at  the  Transport  Airplane 
Directorate  and  the  Engine  and 
Propeller  Directorate  and  it  does  not 
contradict  any  part  25  policy. 

The  V4  mile  visibility  criteria  for 
felling  and  blowing  snow  comes  from 
the  definition  of  heavy  snow  in  the  FAA 
Aeronautical  Information  Manual  (AIM) 
and  agrees  with  transport  and  rotorcraft 
directorate  policy.  The  policy  states  that 
other  criteria  may  be  applicable,  such  as 
that  provided  in  Advisory  Circular  29- 
2C.  Another  resource  is  FAA  Report 
DOT/FAA/AR-97/66.  "Snow  and  Ice 
Particle  Sizes  and  Mass  Concentrations 


at  Altitudes  Up  to  9  km  (30,000  ft.)"  and 
this  is  added  to  the  policy. 

The  proposed  policy  states  that  all 
turbine  installations,  regardless  of  inlet 
type,  should  have  a  design  analysis 
poformed  and  if  no  accimiulation  sites 
of  concern  exist,  then  the  analysis  may 
be  sufficient.  A  typical  part  23 
turbopropeller  instaUation  has 
accumulation  sites  of  concern  that  may 
not  exist  for  a  typical  turbojet  or 
turbofan  installation  with  a  pitot  style 
inlet.  Also,  the  policy  does  not  » 

distinguish  between  ialei  styles  in  the 
applicability  of  service  history. 

The  policy  will  be  incorporated  into 
the  n«ct  revision  to  Advisory  Circular 
23-16  and  in  the  int«im  will  be  posted 
on  the  Internet  to  provide  a  wide 
circulation. 

The  Policy 

The  purpose  of  this  poUcy  statement 
is  to  provide  compliance  guidance  for 
the  engine  induction  system  ice 
protection  requirements  contained  in  14 
CFR,  part  23,  §  23.1093(b),  which  is 
applicable  to  part  23  turbine  powered 
airplanes.  Except  for  the  information 
contained  in  Advisory  Circulars  (AC's) 
20-73  and  23.1419-2A,  this  guidance 
cancels  and  supersedes  previous 
guidance  on  §  23.1093(b)  compliance  for 
part  23  normal,  utility,  acrobatic,  and 
commuter  category  airplanes. 

The  guidance  contained  in  AC  20-73 
and  AC  23.1419-2A,  relevant  to 
§  23.1093(b)  compliance,  is  stiU 
applicable. 

Applicants  and  FAA  Aircraft 
Cer^cation  Offices  (ACO's)  involved 
with  certification  of  small  airplanes 
should  generally  follow  this  policy. 
Applicants  should  expect  that  the  ACO 
would  consider  this  information  when 
making  findings  of  compliance. 
However,  in  detOTmining  compliance 
with  certification  standards,  each  ACO 
has  the  discretion  to  deviate  from  these 
guidelines  when  the  applicant 
demonstrates  a  suitable  need.  To  ensure 
standardization,  the  ACO  should 
coordinate  deviation  from  this  policy 
with  the  Small  Airplane  Directorate. 

Refinences 

FAA  Aeronautical  Information  Manual 
(AIM). 

FAA  Report  DOT/FAA/AR-97/66.  Snow 
and  Ice  Particle  Sizes  and  Mass 
Concentrations  at  Altitudes  Up  to  9  km 
(30.000  ft.). 

AC  23.1419-2A,  Certification  of  Fart  23 
Airplanes  for  Flight  in  Icing  Conditions. 

AC  20-73,  Aircraft  Ice  Protection. 

AC  2»-2C,  Certification  of  Transport 
Cat^ory  Rotorcraft. 


Considerations  Regarding  Approval  far 
Flight  in  Known  Icing 

It  is  important  to  know  that 
compliance  with  §  23.1093(b)  for 
induction  system  icing  protection,  the 
initial  requirement  being  incorporated 
by  Amendment  2 3-7, 4s  independent  of 
approval  for  flight  into  icing  conditions 
(§23.1419  compliance).  Propulsion 
system  items  that  were  intended  to  be 
certificated  for  approval  for  flight  into 
icing  conditions  are  addressed  under 
§  23.929,  initially  adopted  by 
Amendment  23-14.  Service  experience 
has  shown  that  airplanes  encounter 
icing  conditions  even  if  the  airplane  is 
not  approved  for  flight  into  icing 
conditions.  This  is  particularly  true 
with  turbine  powered  airplanes,  which 
typically  have  an  expanded  operating 
flight  envelope  as  compared  to 
reciprocating  engine  powered  airplanes. 
To  provide  a  minimum  level  of  ice 
protection  for  all  for  part  23  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes,  compliance  with  all 
the  requirements  contained  in  §  23.1093 
must  be  demonstrated  even  if  the  c- 

aircrafl  is  not  approved  for  flight  into 
icing  conditions.  Therefore,  for  turbine 
powered  airplanes,  compliance  with 
§  23.1093(b)  is  required  even  if  approval 
for  flight  into  icing  conditions  is  not 
sought. 

Use  of  Similarity  and  Service 
Experience 

The  use  of  similarity  and  service 
experience  is  appropriate  to  lessen  the 
design  risk  associated  with  an 
installation.  Once  an  applicant  has 
developed  data  on  an  installation,  then 
the  applicant  may  use  this  data,  when 
suitable,  for  substantiation  on  later 
projects  with  similar  installations.  It  is 
common  dnd  proper  for  an  applicant  to 
base  analytical  methods  and  test  point 
definitions  on  experience  and  testing  of 
previous,  similar  certification  programs 
performed  by  the  applicant.  However, 
since  certification  data  helps  define  the 
type  design  of  an  airplane,  for  one 
applicant  to  use  data  frt>m  another 
applicant's  certification  program  as 
substantiation,  access  to  the  specific 
design  and  test  considerations  used  by 
the  second  applicant  would  be  required. 
Therefore,  the  proper  use  of  similarity 
data  by  an  applicant  to  support 
analytical  methods  and  testing 
requirements  would  be  difficult  if  the 
data  was  not  based  on  the  applicant's 
past  projects  or  if  the  project  is  not 
being  performed  in  cooperation  with 
another  applicant. 

Even  if  previous  experience  and  data 
are  used,  each  inlet/engine  installation 
and  the  associated  operating 
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characteristics  can  be  different  and 
should  be  considered  individually. 
Therefore,  it  is  not  appropriate  to  use 
similarity  or  service  experience  by  itself 
for  the  purpose  of  demonstrating 
compliance  to  the  §  23.1093(b) 
requirement.  Rather,  such  means  as 
similarity  or  service  experience  should 
be  supplemented  with  either  analysis, 
even  if  only  basic  design  analysis  to 
substantiate  similarity,  or  testing,  or  a 
combination  of  both. 

Uk  of  Tunnel  Test  Data 

An  area  where  there  has  been  much 
discussion  has  been  the  use  of  t\mnel 
test  data  instead  of  full-scale,  airplane 
flight  test  data  for  showing  compliance 
with  §  23.1093(b).  The  use  of  tunnel  test 
data  is  a  common,  appropriate,  and 
often  efticient  means  to  reduce  the 
amount  of  testing  required  by  the 
applicant  for  showing  compliance. 
However,  the  extent  that  this  data  can 
be  used  for  compliance  is  dependent 
upon  how  representative  the  test  article 
and  test  conditions  are  to  the 
installation  and  airplane  operating 
conditions. 

It  is  not  uncommon  for  timnel  testing 
to  be  performed  on  a  prototype  or  test 
inlet  Uiat  often  has  design  differences 
from  the  production  inlet  used  by  an 
installer.  When  using  tunnel  test  data, 
or  any  test  data  for  that  matter,  as  a  basis 
for  testing  or  certification,  the  applicant 
must  address  the  differences  and  the 
impact  of  the  differences.  Three  areas  of 
difference  usually  addressed  are: 

(1)  Heated  versus  non-heated  inlets; 

(2)  inlets  with  movable  or  variable 
internal  devices  (for  example,  movable 
vanes  used  to  select  bypass  modes  on  a 
niunber  of  tiubopropeiler  inlets)  versus 
fixed  inlets;  and 

(3)  differences  in  geometry  even  if  the 
inlet  type  (fixed  versus  variable)  is  the 
same. 

As  an  example,  if  ^nmel  testing  is 
performed  with  a  heated  inlet  and  an 
applicant  incorporates  a  non-heated 
inlet,  ice  runback/refreeze  may  be 
reduced,  but  items  such  as  ice  accretion 
characteristics  will  be  different. 

Also,  it  must  be  ensured  that  the 
timnel  tests  were  performed  at  the 
critical  points.  Advisory  Circular  20-73, 
Aircraft  Ice  Protection,  provides 
guidance  on  critical  points 
determination. 

14  CFR  Part  33  Engine  Certification 

An  applicant  seeking  airplane 
certification  should  coordinate  the 
installation  of  an  engine  with  the  engine 
manufactiuer.  The  engine  manufacturer 
should  be  able  to  identify  critical  points, 
conditions,  and  operational 
requirements  that  may  need  to  be 


addressed  when  showing  compliance 
with  the  installation  requirements. 
However,  it  is  inappropriate  to  assume 
that  any  part  33  engine  certification 
program  would  fully  address  all  the  part 
23  engine  installation  requirements. 

It  should  be  emphasized  that  it  is  the 
responsibility  of  the  airplane  applicant 
and  not  the  engine  manufacturer  to 
show  compliance  with  the  part  23 
induction  system  ice  protection 
requirements.  Items  such  as  use  of  an 
inlet  system  recommended  by  the 
engine  manufacturer  would  still  require 
installation  substantiation  to  show 
compliance  with  part  23  requirements. 

It  is  appropriate  to  use  engine  type 
certification  data  as  the  basis  for 
reducing  design  risk,  analysis,  testing, 
and  so  forth;  however,  when  showing 
compliance  with  §  23.1093(b)  it  is  still 
the  responsibility  of  the  installer  to 
evaluate  this  data  and  demonstrate  how 
the  data  is  applicable  to  the  particular 
application.  Therefore,  close 
coordination  of  the  engine  and  airplane 
applicant  can  ease  certification  biirdens 
and  enhance  the  safety  of  a  particular 
engine  installation. 

Falling  and  Blowing  Snow  Requirement 

The  requirement  contained  in 
§23.1093(b)(l)(ii),  incorporated  initially 
by  Amendment  23-15,  is  to  evaluate  the 
installed  powerplant  system  to  ensure 
no  hazardous  effects  are  encoimtered 
when  operating  in  falling  and  blowing 
snow.  A  hazardous  effect  could  be  in 
the  form  of  imacceptable  engine 
operating  characteristics  (for  example, 
adverse  power  loss,  surges,  and  so  forth) 
due  to  inlet  blockage  or  engine  damage 
resulting  fi-om  conditions  such  as  snow, 
which  may  accumulate,  melt,  refreeze, 
shed,  and^en  be  ingested  by  the 
engine.  The  requirement  was 
incorporated  separately  bom  icing  and 
water  ingestion  requirements  due  to  the 
unique  characteristics  of  snow. 
Therefore,  it  is  inappropriate  to  assiune 
that  compliance  widi  engine  induction 
system  icing  requirements  means  that 
compliance  Mrith  snow  requirements 
have  been  met. 

Service  experience  has  demonstrated 
that  engine  damage  can  occur  as  a  result 
of  prolonged  ground  operations  in 
falling  and  blowing  snow.  Also,  in-flight 
service  experience  has  shown  that 
snow,  which  has  melted  and  refrozen, 
can  shed  from  engine,  inlet,  or  airplane 
accumulation  sites,  resulting  in  adverse 
engine  operability  or  engine  damage. 
Therefore,  the  effect  of  ingesting  snow 
during  ground  operations  and  critical 
in-flight  operations  shoidd  be  evaluated. 
The  snow  environment  that  has  been 
seen  to  be  critical  is  a  "wet,  sticky 
snow,"  which  accumidates  on  unheated 


exterior  and  interior  surfaces  subject  to 
impingement. 

When  showing  compliance  with 
§23.1093(b)(l){ii),  review  of  the 
installation  should  be  performed  to 
identify  potential  inlet,  engine,  and 
airframe  sites  where  snow  accumulation 
and  shedding  is  possible.  Also,  review 
of  the  airplane  operation  should  be 
performed  to  determine  critical 
conditions  that  should  be  adcbessed. 

Although  all  turbine  engine 
installations  should  be  evaluated, 
txubopropeller  installations  generally 
have  different  areas  of  concern  than 
turbofan/)et  installations.  Typical 
tiirbopropeller  installations  have  inlets 
that  incorporate  complex  geometry  with 
features  such  as  particle  separators, 
pleniun  chambers,  screens,  oil  coolers, 
and  so  forth,  where  hazardous  snow 
accumulations  may  occur.  Typical 
turbofan/jet  installations,  using  simple 
pitot  (straight  duct)  inlets,  have 
minimal,  if  any,  areas  for  snow 
acciunulation.  For  these  inlets,  in-flight 
icing  tests  have  been  generally  been 
found  to  be  more  critical  than  snow 
tests.  Therefore,  a  turbofan/jet 
installation  may  be  foimd  acceptable  by 
inlet  design  and  airplane  operation 
analysis,  while  turbopropeller 
instaUations  will  normally  require 
testing  in  operationally  representative 
conditions. 

However,  it  needs  to  be  reemphasized 
that  the  installation  should  be  evaluated 
to  decide  on  the  required  level  of 
substantiation.  For  example,  aft 
moimted  turbofan/jet  installations  may 
have  concerns  with  accumulation  and 
in-flight  snow  shed  from  wing  surfaces 
after  take-off.  Also,  there  are  turbo^ 
installations  with  S-type  inlet  ducts  that 
would  have  many  of  the  same  concerns 
as  turbopropeller  installations.. 
Additionally,  part  33  engine 
certification  does  not  address  snow 
ingestion  and  some  turbofan/jet  engines, 
in  addition  to  tinbopropeller  engines, 
may  have  internal  accumulation  sites 
that  may  allow  snow  to  melt,  refreeze, 
and  shed  causing  internal  engine 
damage.  Therefore,  all  turbine  engines 
should  be  evaluated  with  close 
coordination  with  the  engine 
manufacturers. 

When  evaluating  the  conditions  for 
showing  compliance,  the  following 
airplane  operations  should  be 
considered: 

1.  Static  operation  with  the  engine  at 
idle  for  30  minutes,  with  the  ability  to 
attain  take-off  power.  This  condition  is 
considered  critical  due  to  the 
operational  consideration  of  idling  an 
engine  on  the  ground  with  minimal 
ability  for  de-ice/anti-ice.  The  primary 
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concern  is  the  loss  of  power  at  take-off 
roll. 

If  found  acceptable,  the  engine  may  be 
able  to  be  run  up  at  higher  power 
settings  diuing  the  30  minute  period  for 
the  pinposes  of  ice/snow  shed.  If  run- 
ups are  performed  diuing  compliance 
demonstration,  these  procedures  shoidd 
be  incorporated  as  limitations  in  the 
Flight  Manual. 

Before  run-ups  are  accepted,  the 
practicality  of  the  procedures  should  be 
evaluated.  For  example,  if  an  engine 
must  be  run  at  a  high  power  setting  that 
may  allow  the  airplane  to  slide  or  create 
hazards  to  other  airplanes,  then  the 
procedures  may  not  be  acceptable. 

2.  Higher  power  settings,  which  could 
result  in  increased  snow  ingestion, 
associated  with  taxi/hold  ground 
operations. 

3.  For  airplanes  with  identified  sites 
of  possibl^azardous  snow 
accumulati^  and  all  inlets  with  bypass 
ducts  (for  example,  typical 
turbopropeller  inlets),  a  take-off  run  to 
take-off  speed.  This  condition  is 
considered  critical  since 

(a)  accumulated  snow  may  liberate  at 
this  dynamic  condition;  and 

(b)  the  static,  idle  point  will  not 
provide  the  ram  efiiects  that  create 
bypass  flow  for  bypass  ducts. 

4.  For  airplanes  with  identified  sites 
of  possible  hazardous  snow 
accumulation,  take-off  climb.  This 
condition  is  considered  critical  since 
accumulated  snow  may  liberate  at  this 
dynamic  condition. 

5.  Extended  in-flight  operations  such 
as  hold  patterns. 

6.  Operation  when  engine  rotor 
speeds  are  low,  such  as  during  descent 
from  high  altitudes.  An  engine  is  highly 
susceptible  to  snow/ice  accretion  during 
this  condition. 

It  should  be  noted  that  the  preceding 
conditions  are  operational 
considerations  and  not  meant  to  require 
flight  test  at  all  the  conditions.  As 
mentioned  earlier,  each  installation  may 
have  different  critical  operational 
considerations  and  only  the  critical 
conditions  may  need  further 
substantiation  than  just  analysis. 

Also,  when  appropriately 
substantiated  by  the  applicant,  some  of 
the  conditions  can  be,  and  have  been, 
simulated  and  accepted  by  the  FAA.  For 
example,  for  a  turbopropeller  engine 
that  incorporates  an  inlet  screen  that 
precludes  the  ingestion  of  hazardous 
quantities  of  materials,  the  critical 
concern  to  be  addressed  may  only  be  the 
effect  of  snow  acciunulation  and  release 
from  the  inlet  and  screen.  In  this  case, 
the  inlet,  bypass  duct,  inlet  screen,  and 
so  forth,  coiUd  be  blocked  to  simulate 
snow  accumulation  on  an  identified 


area  of  concern.  Since  acciunulation 
during  dynamic  operation  would  be 
simulated,  the  effects  of  snow  ingestion 
could  be  determined  through  ground 
tests  (for  example,  effects  of  operability 
on  items  such  as  reverse  flow).  Such 
methodologies  need  to  be  substantiated 
by  means  such  as  design  analysis, 
operational  review,  tunnel  tests,  icing 
tests,  and  so  forth,  and  coordinated 
early  with  the  FAA. 

When  testing  in  "falling  and  blowing 
snow"  the  actual  snow  amount  is  often 
difficult  to  quantify.  The  FAA 
Aeronautical  Information  Manual 
(AIM),  an  official  FAA  guide  to  basic 
flight  information  and  air  traffic  control 
procedures,  may  be  used  as  guidance  for 
what  constitutes  falling  and  blowing 
snow.  Per  the  AIM,  paragraph  7-1-18, 
heavy  snow,  which  is  representative  of 
what  may  be  expected  in  operation,  is 
defined  as  visibility  of  */•  mile  or  less  as 
limited  by  snow  (not  snow  and  fog). 
These  conditions  are  usually  indicative 
of  the  wet  snow  environment  desired  for 
test.  When  using  the  V*  mile  or  less 
visibility  for  test,  including  flight  tests, 
this  value  can  be  determined  using 
ground  conditions.  Useful  information 
on  snow  characterization  can  also  be 
found  in  FAA  Report  DOT/FAA/AR-97/ 
66,  Snow  and  Ice  Particle  Sizes  and 
Mass  Concentrations  at  Altitudes  Up  to 
9  km  (30,000  ft.).  Advisory  Circular  29- 
2C  (Certification  of  Transport  Category 
Rotorcraft),  section  AC  29-1093, 
paragraph  c(4)(iv)  also  provides 
information  on  snow  quantification 
including  desired  snow  concentration, 
which  is  acceptable  for  use  on  part  23 
airplanes.  However,  whatever  method  is 
used  to  characterize  the  snow,  as 
mentioned  earlier,  the  design 
consideration  that  has  been  found  to  be 
critical  is  snow  that  accumulates  on 
surfaces  subject  impingement. 
Therefore,  the  applicant  should  address 
this  consideration  when  choosing  the 
appropriate  snow  environment. 

The  primary  consideration  is  to 
demonstrate  operability  in  a  snow 
environment  that  is  critical  as  for  as 
snow  accumulation  on  exterior  and 
interior  areas  of  impingement  (for 
example,  wet,  sticky  snow).  However, 
for  a  snow  environment  indicative  of  a 
representative  concentration  expected 
for  the  airplane,  temperature  is  also  an 
important  consideration.  The  applicant 
is  responsible  for  defining  the  critical 
ambient  temperatures  for  snow  tests. 

Typically,  in  natural  conditions,  a 
temperature  range  between  25  and  34 
degrees  Fahrenheit  has  been  found 
conducive  to  the  heavy  snow 
environment.  However,  colder 
temperatures  may  be  critical  to  some 
configurations.  For  example,  in  some 


installations,  colder  exterior  surfaces 
may  be  bypassed,  with  snow  crystals 
sticking  to  partially  heated  interior  inlet 
surfaces,  leading  to  melting  and 
refr«eze.  In  all  cases,  the  applicant  Qiust 
identify  and  evaluate  the  critical 
temperature  for  the  configuration 
proposed.  Company  developmental  tests 
or  experience  with  similar  induction 
systems  may  be  used  to  determine 
critical  conditions. 

It  should  be  emphasized  that  the 
purpose  of  the  requirement  is  to 
evaluate  the  engine's  induction  system 
ice  protection  capability  in  snow 
environments  that  can  be  expected 
during  the  operational  life  of  the 
airplane.  Addressing  the  snow 
environment,  detailed  in  resource 
materials  such  as  the  AIM,  at  critical 
operational  conditions  for  a  particular 
airplane,  provides  a  good  gauge  to 
evaluate  the  system's  capability.  Most 
configurations  will  not  require  flight  test 
in  all  operational  conditions. 

Snow  concentration  corresponding  to 
the  visibility  prescribed  is  often 
extremely  difficult  to  locate  naturally. 
Furthermore,  it  is  often  difficult  to 
maintain  the  desired  concentrations  for 
the  duration  of  testing.  Because  of  these 
testing  realities,  it  is  very  likely  that 
.exact  target  test  conditions  will  not  be 
achieved  for  all  possible  test  conditions. 
Therefore,  those  involved  in 
certification  must  exercise  reasonable 
engineering  judgement  in  accenting 
critical  test  conditions  and  alternate 
approaches,  with  early  coordination 
between  the  applicant  and  the  FAA 
addressing  these  realities. 

Artificially  produced  snow  is  an 
excellent  developmental  tool  and  has 
been  used  successfully  to  show 
potential  problem  areas  and  critical  test 
points.  When  the  desired  natural  snow 
concentration  is  not  found,  artificial 
means  may  be  used  to  supplement  the 
snow  amount.  However,  when  snow 
testing  is  required,  the  use  of  simulated 
snow  is  normally  not  used  as  the  sole 
means  of  compliance.  The  desired 
heavy  snow  environment  produces 
"wet,  sticky  snow,"  which  accumulates 
on  unheated  extiarior  and  intoior 
surfaces  subject  to  impingement.  Most 
artificial  means  (for  example  snow 
blowers)  produce  snow  pellets  that  are 
dissimilar  to  the  snov^rflakes  associated 
with  "wet,  sticky  snow."  Also, 
simulated  snow  produced  indoors  does 
not  accumulate  moisture  from  snow  fall 
as  seen  in  naturally  created  snow,  with 
critical  temperatures  for  simulated  snow 
varjring  significantiy  from  natural  snow. 
Therefore,  quantification  of  artificially 
produced  snow  for  critical  conditions 
can  be  very  difficult  and  subjective.  If 
artificial  means  is  proposed  as  a  means 
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of  compliance,  the  applicant  should 
provide  data  and  substantiation  on  how 
the  artificial  means  will  effectively 
simulate  the  critical,  desired  operational 
consideration. 

The  concentration  of  snow  entering 
the  inlet  in  blowing  snow  will  normally 
exceed  the  amount  in  falling  snow; 
hence,  the  need  to  address  "blowing 
snow."  Therefore,  the  location  of  the 
inlets  should  be  considered  to 
determine  critical  directions  of  blowing 
snow  in  relation  to  snow  accumulation 
on  impingement  surfaces.  Snow 
blowing  in  excess  of  1 5  knots  is  the 
desired  compliance  condition.  Means 
such  as  use  of  another  airplane's 
propeller,  taxiing  the  airplane  in  excess 
of  15  knots,  and  so  forth,  may  be  used 
to  simulate  blowing. 

An  additional  area  of  emphasis  for 
§23.1093(b){l)(ii)  compliance  is  the 
words  in  the  regulation  ".  .  .within  the 
Umitations  established  for  the  airplane 
for  such  operation."  As  with  all 
environmental  considerations,  such  as 
rain,  ice,  hail,  lightning,  and  so  forth, 
operation  in  snow  is  considered  an 
unavoidable,  meteorological  hazard  that 
must  be  addressed.  The  only  plausible 
Flight  Manual  limitation  that  may  be 
acceptable  would  be  prohibitions  for 
ground  operations  such  as  taxi,  take-off, 
engine  runs,  and  so  forth.  However,  the 
case  of  flying  into  snow  after 
deployment  must  be  considered. 

Ice  Fog  I 

The  basic  requirement  contained  in 
§  23.1093(b)(2),  also  incorporated  by 
Amendment  23-15,  addresses  the 
condition  of  idling  the  engine  on  the 
groimd  to  ensure  no  adverse  ice  build- 
up (for  example,  no  surges,  adverse 
power  loss,  and  so  forth),  commonly 
referred  to  as  "ice  fog."  A  way  to  view 
the  §  23.1093(b)(2)  requirement  is  as  an 
extension  upon  the  14  CFR  part  25, 
Appendix  C  icing  envelope  addressed  in 
§§23.1093(b)(l)(i)  and  23.1419. 
Therefore,  the  methodologies  and 
analysis  used  for  compliance  with 
§  23.1093(b)(l)(i)  can  be  extended  for 
§  23.1093(b)(2)  compliance. 

It  is  often  difficult  to  encounter  all  the 
ambient  conditions  required  by 
§  23.1093(b)(2);  therefore,  when  testing, 
one  or  more  of  the  conditions  is 
typically  simulated.  For  example,  a 
common  and  acceptable  method  of 
compliance  is  using  water  spray  devices 
to  simulate  the  water  conditions 
required,  while  testing  at  the  required 
ambient  temperature  conditions.  Other 
manufacturers  have  used  thermal 
analysis  combined  with  dry  air  tests 
using  ice  shapes/simulated  blockage  to 
demonstrate  compliance,  which  is  also 
acceptable  if  properly  substantiated. 


The  rule  allows  an  engine  run-up 
periodically  to  higher  power  settings  to 
shed  ice.  As  with  snow  testing,  if  run- 
ups are  performed  during  compliance 
demonstration,  then  these  procedures 
should  be  incorporated  as  limitations  in 
the  Flight  Manual.  Also,  before  run-ups 
are  accepted,  the  practicality  of  the 
procedures  should  be  evaluated. 

Issued  in  Kansas  City,  Missouri,  on 
October  23,  2001. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  01-28000  Filed  11-6-01;  8:45  am) 
B«JJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Rnance  Oockat  No.  34116] 

Union  Pacific  Railroad  Conipany— 
Trackage  Rights  Exemption— Chicago, 
Central  &  Pacific  Railroad  Company 

Union  Pacific  Railroad  Company  (UP) 
and  Chicago,  Central  &  Pacific  Railroad 
Company  (CCP)  have  agreed  to  modify 
the  compensation  terms  of  an  existing 
trackage  rights  agreement,  dated  July  6, 
1887,  as  supplemented  and  amended, 
covering  trackage  rights  CCP  previously 
granted  to  UP  over  its  rail  line  between 
CCP  milepost  484.9  near  LeMars,  LA, 
and  CCP  milepost  509.0  near  Sioux  City, 
lA. 

The  transaction  was  scheduled  to 
become  effective  on  October  30,  2001. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  transaction 
will  be  protected  by  the  conditions 
imposed  in  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34116,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  General  Commerce  Counsel,  1416 
Dodge  Street,  Room  830,  Omaha,  N£ 
68179. 


Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV. " 

Decided:  October  31,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  01-27824  Filed  11-6-01;  8:45  am] 
BILUNG  CODE  481S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[Finance  Doclwt  No.  27590  (Sub-No.  2)] 

TTX  Company,  et  a/.— Application  for 
Approval  of  ttte  Pooling  of  Car  Service 
With  Respect  to  Flat  Cars 

AGENCY:  Surface  Transportation  Board. 
ACTION:  E)ecision. 

SUMMARY:  In  1994,  the  Interstate 
Commerce  Commission  (ICC),  the 
predecessor  to  the  Surface 
Transportation  Board  (Board),  granted 
TTX  Company  (TTX)  a  10-year 
extension  of  its  authority  to  pool  rail 
cars,  subject  to  the  ICC's  continuing 
monitoring  during  the  term  of  TTX's 
extension.  In  July  2001 ,  the  Board 
invited  comments  ft-om  interested 
parties  on  whether  any  of  TTX's 
activities  require  oversight  action  by  the 
Board.  Because  no  comments  were  filed, 
the  Board  is  taking  no  further  action  and 
is  discontinuing  its  monitoring  during 
the  remainder  of  TTX's  10-year  term. 
EFFECTIVE  DATE:  This  decision  will  be 
effective  on  its  date  of  service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  F.  Clemens.  Jr.,  (202)  565-1573. 
(TDD  for  the  hearing  impaired:  1-800- 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  In  1989. 
after  reviewing  anticompetitive 
concerns  by  the  United  States 
Department  of  Justice  and  other  parties, 
the  ICC  granted  the  request  by  YVX  for 
an  extension  of  its  pooling  authority, 
but  for  only  a  5-year  term.'  In  its 
decision,  the  ICC  also  subjected  TTX  to 
a  number  of  new  operating  restrictions 
and  imposed  a  monitoring  and  annual 
reporting  requirement  on  the  pool.  In 
1994,  prior  to  the  expiration  of  the  5- 
year  term,  the  ICC  granted  TTX  a  10- 
year  extension  of  its  pooling  authority. 
approved  TTX's  request  for  limited 
authority  to  assign  rail  cars,  and 
continued  monitoring  by  requiring  the 
ICC's  Office  of  Compliance  and 


'  This  extension  of  pooling  authority  was 
approved  in  Trailer  Train  Co.,  Et  Al.^'ooling — Car 
Senrice.  5  I.C.C.2d  552  (1989). 
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Enforcement  (OCE)  to  report  on  any 
operational  concerns  at  the  end  of  the 
third  and  seventh  years  of  the  10-year 
tenn.2 

Pursuant  to  the  ICC  Termination  Act 
of  1995,  Pub.  L.  No.  104-88. 109  Stat. 
803  (1995)  (ICCTA),  effective  January  1, 
1996,  the  ICC  was  abolished;  a  number 
of  its  functions  were  eliminated;  and  its 
remaining  rail  and  certain  non-rail 
functions  were  transferred  to  the  Board, 
newly  established  under  the  ICCTA. 
Because  authority  over  TTX's  pooling 
arrangement  has  been  transferred  to  die 
Board,  it  is  responsible  for  monitoring 
TTX's  activities.  To  carry  out  that 
responsibility,  during  the  third  year  of 
TTX's  10-year  extension  of  pooling 
authority,  in  March  1997.  the  Board 
requested  comments  on  whether  any  of 
TnC's  activities  required  action  or 
particular  oversight  by  the  Board. 
Because  no  party  filed  comments 
expressing  concerns  about  TTX's 
activities,  the  Board  took  no  action  at 
that  time.  3  During  the  seventh  year  of 
the  extension,  on  July  31,  2001,  the 
Board  again  requested  comments  on 
whether  any  action  by  the  Board  was 
necessary.  Because  again  no  comments 
were  filed  expressing  any  concerns 
about  TTX's  activities,  the  Board  is 
taking  no  further  action  and  is 
discontinuing  further  monitoring  during 
the  remainder  of  the  10-year  extension 
of  TTX's  pooling  authority. 

Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
ener^  resources. 

It  is  ordered: 

1.  Fiuther  action  by  the  Board  to 
monitor  TTX's  activities  is  not  required. 
Monitoring  during  the  remainder  of  the 
10-year  term  of  the  pooling  authority  is 
discontinued. 

2.  This  decision  is  being  served  on  all 
parties  appearing  on  the  service  list  in 
Finance  Docket  No.  27590  (Sub-No.  2). 

3.  This  decision  is  effective  on  the 
service  date. 

Decided:  October  31,  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum.  and  Commissioner 
Burkes. 

Vernon  A.  Willianu,  . 
Secretary. 

[PR  Doc.  01-27825  Filed  11-6-01;  8:45  am] 
MLUNQ  COOC  4»1S-00-r 


*  See  TTX  Company,  Et  AJ. —Application  For 
Approva]  of  the  Pooling  of  Car  Service  With  Respect 
to  Flat  Can,  Finance  Docket  No.  27590  (Sub-No.  2) 
(IOC  served  Aug.  31, 1994). 

'  See  TTX  Company.  Et  Al.— Application  For 
Approval  of  the  Pooling  of  Car  Service  With  Respect 
to  Flat  Cars,  Finance  Docket  No.  27590  (Sub-No.  2} 
(STB  served  Aug.  7, 1997). 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Sarvloe 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination— Acuity,  A 
Mutual  Insurance  Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 

action:  Notice. 

SUMMARY:  This  is  Supplement  No.  8  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2,  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6915. 

SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR  35025.  July  2.  2001. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  the  above  listed  Company,  bond- 
approving  officers  should  seciue  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amoimt  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/index. 
html.  A  hard  copy  may  be  purchased 
from  the  Government  Printing  Office 
(GPO),  Subscription  Service. 
Washington,  DC.  telephone  (202)  512- 
1800.  When  ordering  the  Circular  from 
GPO.  use  the  following  stock  niunber: 
769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04. 
Hyattsville.  MD  20782. 

Dated:  October  26.  2001. 
Judith  R.  TiUman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Sennce. 
[FR  Doc.  01-27985  Filed  11-6-01;  8:45  am) 
■UMQ  COOK  4S10-4S-H 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination 
Indemnity  Insurance  Company  of 
North  America 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasiuy. 

ACnON:  Notice. 

SUMMARY:  This  is  Supplement  No.  7  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2,  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6507. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  tmder  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  September  30,  2001. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  66 
FR  35043,  July  2,  2001. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amoimt  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.frns.treas.gov/c570/ 
index.html.  A  hard  copy  may  be    - 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  October  26.  2001.  ' 

Judidi  R.  Tillman. 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
(FRDoc.  01-27984  Filed  11-6-01:  8:45  am] 

MLUNQ  coot  4«10-3S-M 
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DEPARTME^f^  OF  THE  TREASURY 
Fiscal  Servic* 


Suraty  Companies  Acceptable  on 
Fadarai  Bonds:  Termination— Pacific 
Employers  Insurance  Company 

AGENCY:  Financial  Managment  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  6  to 
the  Treasury  Department  Circular  570; 
2001  Revision,  published  July  2,  2001  at 
66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  9202)  874-6507. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  September  30,  2001. 

The  Company  was  last  listed  as  an 
acceptable  siirety  on  Federal  bonds  at  66 
FR  35050,  July  2,  2001. 

With  respect  to  any  bonds,  including 
continuous  bonds,  ciirrently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amoimt  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  natiire  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circiilar  from  GPO,  use  the  following 
stock  niunber:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 


3700  East- West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  October  26.  2001. 

Judith  R.  TiUman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 

(FR  Doc.  01-27983  Filed  11-6-01;  8:45  am) 

MLUNG  CODE  4aiO-»-M 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Fee  Schedule  for  ttw  Transfer  of  U.S. 
Treasury  Book-Entry  Securities  Held 
on  ttw  National  Book-Entry  System 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasury. 
ACnON:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  is  announcing  a  new  fee 
schedule  for  the  transfer  of  book-entry 
securities  maintained  on  the  National 
Book-Entry  System  (NBES).  This  fee 
schedule  will  take  effect  on  January  2, 
2002.  The  basic  fee  for  the  transfer  of  a 
Treasury  book-entry  security  will  be 
$.49,  a  22  percent  fee  reduction  from  CY 
2001.  Conciurent  with  Treasury's  fee 
reduction,  the  Federal  Reserve  will  be 
decreasing  the  fee  for  the  movement  of 
funds  by  $.01.  These  changes  will  result 
in  a  combined  fee  of  $.55  for  a  Treasury 
security  transfer.  This  represents  a  $.15 
fee  reduction  frt>m  CY  2001. 

In  addition  to  the  basic  fee,  off-line 
transfers  have  a  surcharge.  The 
surcharge  for  an  off-line  Treasury  book- 
entry  transfer  in  CY  2002  will  continue 
to  be  $25.00,  unchanged  from  CY  2001. 
EFFECTIVE  DATE:  January  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  C.  Leithead,  Director,  Primary  & 
Secondary  Market  Fixed  Income 
Securities  (Financing),  Biueau  of  the 
Public  Debt,  Suite  3014,  26  Federal 
Plaza,  New  York,  NY  10278, 
telephone  (212)  264-6358. 
Diane  M.  Polowczuk,  Associate  Director 
(Financing),  Bureau  of  the  Public 

Treasury-NBES  Fee  Schedule^ 

[Elective  January  2,  2002  (In  Dollars)] 


Debt,  Room  510,  999  E  Street  NW., 
Washington,  DC  20239-4)001, 
telephone  (202)  691-3550. 

SUPPLEMENTARY  INFORMATION.  On 
October  1, 1985,  the  Department  of  the 
Treasury  established  a  fee  structure  for 
the  transfer  of  Tretisury  book-entry 
securities  maintained  on  NBES. 

Based  on  the  latest  review  of  book- 
entry  costs  and  volumes.  Treasury  will 
decrease  its  basic  fee  from  the  levels 
currently  in  efiisct.  Effective  January  2, 
2002,  the  basic  fee  will  be  $.49  for  each 
Treasiiry  securities  transfer  and  reversal 
sent  and  received,  a  22  percent  fee 
reduction  fitim  CY  2001.  The  current 
off-line  surcharge  will  remain  $25.00, 
unchanged  from  CY  2001. 

The  basic  transfer  fee  assessed  to  both 
sends  and  receives  is  reflective  of  costs 
associated  with  the  processing  of  a 
security  transfer.  The  off-line  surcharge 
reflects  the  additional  processing  costs 
associated  with  off-line  seciuities 
transfers. 

The  Treasiiry  does  not  charge  a  fee  for 
account  maintenance,  the  stripping  and 
reconstituting  of  Treasmy  securities,  or 
for  wires  associated  with  original  issues, 
or  interest  and  redemption  pajrments. 
The  Treasury  cxurently  absorbs  these 
costs  and  will  continue  to  do  so. 

The  fees  described  in  this  notice 
apply  only  to  the  transfer  of  Treasury 
book-entry  securities  held  on  NBES.  The 
Federal  Reserve  System  assesses  a  fee  to 
recover  the  costs  associated  with  the 
processing  of  the  funds  component  of 
Treasury  book-entry  transfer  messages, 
as  well  as  the  costs  of  providing  book- 
entry  services  for  government  agencies 
on  NBES.  Information  concerning  book- 
entry  transfers  of  government  Agency 
securities,  which  are  priced  by  die 
Federal  Reserve  System,  is  set  out  in  a 
separate  Federal  Register  notice 
published  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  on 
November  7,  2001  (Docket  No.  R-1115). 

The  following  is  the  Treasury  fee 
schedule  that  will  take  effect  on  January 
2,  2002,  for  the  book-entry  transfers  on 
NBES: 


Transfer  type 


Basic  fee 

Off-line 
surcfiarge 

Funds2 

movement 

fee 

Total  fee 

.49 

.M 

.06 

.55 

.49 

.00 

.06 

.55 

.49 

.00 

.06 

.55 

.49 

.00 

.06 

.55 

.49 

25.00 

.06 

25.55 

.49 

25.00 

.06 

25.55 

.49 

.00 

'  .06 

.55 

.-49 

25.00 

.06 

25.55 

On-line  transfer  originated  

On-line  transfer  received  

On-line  reversal  transfer  originated 
On-lirw  reversal  transfer  received  . 

Otf-^ne  transfer  originated 

Off-Hne  transfer  received  

Off-line  account  switch  received  .... 
Off-line  reversal  transfer  originated 
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Treasury-NBES  Fee  Schedule^— Continued 

[Effective  January  2,  2002  (In  Dollars)] 

Transfer  type 

Basic  fee 

Off-line 
surctiarge 

Funds2 

movement 

fee 

Total  fee 

Off-line  reversal  transfer  received  

.49 

25.00 

.06 

25  55 

^  Ttte  Treasury  does  not  charge  a  fee  for  account  maintenance,  ttte  stripping  arKl  reconstituting  of  Treasury  securities,  or  tfie  wires  associated 
witti  original  issues,  or  interest  and  redemption  payn>ents.  The  Treasury  currenliy  abso(t)s  lt)ese  costs  and  will  continue  to  do  so. 

2  The  funds  movement  fee  is  not  a  Treasury  fee,  t)ut  is  cfiarged  by  the  Federal  Reserve  for  ttw  cost  of  moving  funds  associated  with  tt>e  trans- 
fer of  a  Treasury  txxsk-entry  security. 


Audiority:  31  CFR  357.45 

Dated:  October  30,  2001. 
Donald  V.  Hammond, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  01-27780  Filed  11-6-01;  8:45  am) 
BHJJNO  CODE  4S10-aB-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servica 
[INTL-9-85] 

Proposed  CoHactlon;  ConiiiMnt 
Racjuast  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
btirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportvmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  an 
existing  final  regiUation,  INTL-9-95  (TD 
8702),  Certain  Transfers  of  Domestic 
Stock  or  Securities  by  U.S.  Persons  to 
Foreign  Corporations  (§  1.367(a)-3). 
DATES:  Written  comments  shoiUd  be 
received  on  or  before  January  7,  2002  to 
be  asstired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
shotdd  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  MFORMATION: 

Title:  Certain  Transfiers  of  Domestic 
Stock  or  Securities  by  U.S.  Persons  to 
Foreign  Corporations. 


OMB  Number:  1545-1478. 

Regulation  Project  Number:  INTL-9- 
95. 

Abstract:  This  regulation  relates  to 
certain  transfers  of  stock  or  sec\irities  of 
domestic  corporations  pursuant  to  the 
corporate  organization,  reorganization, 
or  liquidation  provisions  of  the  Internal 
Revenue  Code.  Transfers  of  stock  or 
securities  by  U.S.  persons  in  tax-free 
transactions  are  treated  as  taxable 
transactions  when  the  acquirer  is  a 
foreign  corporation,  unless  an  exception 
applies  under  Code  section  367(a).  This 
regulation  provides  that  no  U.S.  person 
will  qualify  for  an  exception  unless  the 
U.S.  target  company  complies  with 
certain  reporting  requirements. 

Current  Actions;  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  oiganizations. 

Estimated  Number  of  Responses:  100. 

Estimated  Time  Per  Resfmnse:  10 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  stimmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  1,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  01-27971  Filed  11-6-01:  8:45  ami 
■ajjNQ  COOK  4ao-oi-p 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Servica 

[REG-118662-ae] 

Propoeed  CoHaction:  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwori^  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CunenUy,  die  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  REG-1 18662- 
98  (TD  8873),  New  Technologies  in 
Retirement  Plans  (§§  1.402(f)-l  and 
1.411(a)-ll). 

DATES:  Written  comments  should  be 
received  on  or  before  January  7,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack,  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Titie:  New  Technologies  in 
Retirement  Plans. 

OMB  Number:  1545-1632. 

Regulation  Project  Number:  REG- 
118662-98. 

Abstract:  These  regulations  provide 
that  certain  notices  and  consents 
required  in  connection  with 
distributions  from  retirement  plans  may 
be  transmitted  through  electronic 
media.  The  regulations  also  modify  the 
timing  requirements  for  provision  of 
certain  distribution-related  notices. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 


profit  organizations,  not-for-profit 
institutions,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
375,000. 

Estimated  Time  Per  Respondent:  1  hr., 
16  min. 

Estimated  Total  Annual  Hours: 
477,563. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 


request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  31,  2001. 
George  Fieeland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  01-27972  Filed  11-6-01;  8:45  am) 

■HJJNQ  CODE  4630-01-P 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  edHorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agerwy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtwre  in  the  Issue. 


DEPARTMENT  OF  DEFENSE 
DefMrtment  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptione  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 


Correction 

In  rule  dociunent  01-26642  beginning 
on  page  53528  in  the  issue  of  Tuesday, 
October  23,  2001,  make  the  following 
corrections: 

(l)On  page  53528  in  the  second 
colunm  the  EFFECTIVE  DATE:  is 
corrected  to  read  November  28,  2000. 

(2)On  page  53529,  the  date  of  the 
signature  is  corrected  to  read; 

Dated:  November  28,  2001. 

[FR  Doc.  Cl-26642  Filed  11-6-01;  8:45  am] 
BIUJNGCOOE  1S06-01-O 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

45  CFR  CH.  V 

Commission's  Structures,  Functions, 
Rules  of  Procedure,  and 
Responsibilities 

Correction 

In  the  issue  of  Thursday,  October  25, 
2001 ,  on  page  54061 ,  in  the  first 
column,  in  die  correction  of  rule 
document  Cl-24399.  make  the  following 
corrections: 


1.  In  the  last  line  of  the  second 
paragraph,  "appeard"  should  read, 
"appeared". 

2.  The  section  heading, 

1506:18  Entltlwiieni  of  survlvora  to  mnird  in 
GSM  of  oMfth  of  pnioiMf  of  war. 
[Corrtctod] 

should  read, 

§606.18  EfitMonMnt  of  sunHvors  to  ■word  in 
I  of  dootti  of  prtsonor  of  war. 


[FR  Doc.  Cl-24399  Filed  11-6-01;  8:45  am] 
■LUNQ  coot  1S06-«1-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[HaliMa  No.  34-44960;  HI*  No.  SfMISCC- 
2001-14] 

Self-Regulatory  Organiiations; 
National  Securities  Clearing 
Corporation;  lilotice  of  Rling  and 
immediate  Effectiveness  of  Proposed 
Rule  Ctiange  Relating  to  Data  Servlcee 
Only  Members 

Correction 

In  notice  document  01-26896 
beginning  on  page  54045  in  the  issue  of 
Thursday,  October  25,  2001  make  the 
following  correction: 

On  page  54045,  in  the  first  column, 
the  docket  line  is  corrected  to  read  as  set 
forth  above. 

[FR  Doc.  Cl-26896  Filed  11-6-01;  8:45  am] 
■LUNQ  COOC  1506-01-0 


SECURIIES  AND  EXCHANGE 
COMMISSION 

[Roioaoo  No.  34-44962;  File  No.  SfMfYSE- 
2001-42] 

Sett>Reguialory  Organizations;  Notice 
of  Rling  of  l*ropoeed  Rule  Cttange  by 
the  New  Yorli  Slock  ExcfMmge,  Inc., 
Establishing  the  Fees  for  NYSE 
OpenBook'"'* 

October  19,  2001. 

Correction 

In  notice  document  01-27131 
beginning  on  page  54562  in  the  issue  of 
Monday,  October  29,  2001,  make  the 
following  correction: 

On  page  54562,  the  heading  is 
corrected  to  include  the  date  as  set  forth 
above. 

[FR  Doc.  Cl-27131  Filed  11-6-01;  8:45  am] 
MLUNGCOOE  1506-01-0 


SECURITIES  AND  EXCHANGE 
17  CFR  Part  204 

RIN  3235-A134 

Debt  Collection  Amendments  to 
Collectton  fhilee  and  AdoptkNi  of 
Wage  Garnishment  Rules 

Correction 

In  rule  dociunent  01-26960  beginning 
on  page  54125  in  the  issue  of  Friday, 
October  26,  2001,  make  the  following 
corrections: 

1204.52  [Corractod] 

1.  On  page  54132,  in  the  second 
column,  in  §204. 52(c)  in  the  first  line, 
paragraph  "(C)"  should  read  "(c)". 

1204.53  [Corractod] 

2.  On  the  same  page,  in  the  same 
column,  in  §204.53,  in  amendatory 
instruction  27  "Section  24.53"  should 
read  "Section  204.53". 

(FR  Doc.  Cl-26960  Filed  11-6-01;  8:45  am] 
■UMQ  COM  1506-01-O 
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Part  n 

Department  of 
Agriculture 

Agricultural  Mariietiiig  Services 

7  CFR  Part  1210 

Watermelon  Research  and  Promotion 
Plan;  Referendum  Procedures;  Final  Rule 
and  Proposed  Rule 


>' 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martteting  Service 

7  CFR  Part  1210 
[FV-01-701  PR] 

Watermelon  Research  and  Promotion 
Plan;  Sutipart  D — Referendum 
Procedures  i 

AGENCY:  Agricultural  Marketing  Service, 

Agriculture. 

action:  Final  rule. 

SUMMARY:  This  rule  establishes 
procedures  which  the  U.S.  Apartment 
of  Agriculture  {USDA  or  the 
Department)  will  use  in  conducting  a 
referendum  to  determine  whether  the 
Watermelon  Research  and  Promotion 
Plan  (Plan)  and  the  regulations  issued 
under  the  Plan  should  be  amended  to 
cover  all  handlers.  The  Plan  will  be 
amended  if  the  amendments  are 
approved  by  a  simple  majority  of  the 
eligible  watermelon  producers, 
handlers,  and  importers  voting  in  the 
referendum.  These  procedures  will  also 
be  used  for  any  subsequent  referenda 
under  the  Plan. 

EFFECTIVE  DATE:  December  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Manzoni,  Research  and 
Promotion  Branch,  FV,  AMS,  USDA. 
Stop  0244, 1400  Independence  Avenue, 
SW..  Room  2535  SouUi  Building. 
Wa^ington.  DC  20250-0244;  telephone 
(202)  720-9915;  facsimile  (202)  205- 
2800:  or  daniel.manzoni@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents.  USDA  published  proposed 
referendum  procedures  in  the  Federal 
Register  on  April  30.  2001  (66  FR 
21596]  with  a  60-day  comment  period. 
On  the  same  date.  USDA  published  a 
proposed  rule  on  amending  the  Plan  in 
the  Federal  Register  on  April  30,  2001 
(66  FR  21602]  with  a  60-day  comment 
period. 

A  referendum  will  be  conducted 
among  eligible  watermelons  producers, 
handlers,  and  importers  to  determine 
whether  to  the  Plan  and  the  regulations 
issued  under  the  Plan  should  be 
amended  to  cover  all  handlers  of 
watermelons.  The  amendments  to  the 
Plan  will  be  implemented  if  they  are 
approved  by  a  simple  majority  of  the 
eligible  watermelon  producers, 
handlers,  and  importers  voting  in  the 
referendum. 

The  National  Watermelon  Promotion 
Board  (Board)  administers  the  Plan 
under  the  supervision  of  the  USDA.  The 
Plan  was  issued  under  the  Watermelon 
Research  and  Promotion  Act  (Act)  in 
1989. 


The  Board  conducts  promotion, 
consumer  information,  industry 
information,  and  research  programs.  To 
fund  these  activities,  producers  and  first 
handlers  pay  2  cents  per  himdredweight 
(cwt.)  on  the  watermelons  that  they 
produce  or  hamdle,  respectively,  and 
importers  pay  4  cents  per  cwt.  on  the 
foreign  watermelons  they  import  into 
the  United  States.  First  handlers  collect 
the  assessments  from  producers  of  10  or 
more  acres  of  watermelons  and  send  the 
producer  assessment  to  the  Board  along 
with  their  handler  assessments.  The 
assessments  on  imported  watermelons 
are  collected  by  the  U.S.  Customs 
Service  (Customs)  at  the  time  the 
watermelons  enter  the  United  States. 
Customs  remits  the  assessments  to  the 
Board.  Importer^  of  less  than  150,000 
pounds  of  watermelons  annually  may 
request  reimbursement  of  their 
assessments. 

The  Board  has  recommended 
amending  the  Plan  to  cover  all  handlers 
of  domestic  watermelons-not  just  first 
handlers-  and  that  these  handlers  pay 
assessments  on  all  watermelons  they 
handle,  including  any  watermelons 
handled  after  their  importation  into  the 
United  States.  The  additional  handlers 
would  be  wholesalers,  persons  who 
arrange  the  sale  or  transfer  of 
watermelons  (such  as  brokers),  and 
fresh-cut  processors.  Watermelon 
producers,  handlers,  and  importers  will 
vote  in  a  referendum  on  whether  the 
amendment  will  be  adopted. 

Question  and  Answer  Overview 

Why  Are  These  Referendum  Procedures 
Being  Published? 

USDA  will  conduct  a  national 
referendum  on  amending  the  Plan  in  the 
near  future.  In  order  to  conduct  the 
referendum,  procedures  need  to  be 
established.  The  proposed  amendments 
would  require  all  handlers  (not  just  first 
handlers)  to  pay  assessments  to  the 
Board  for  the  first  time.  These 
procedures  are  being  made  final  in 
advance  of  the  referendum  and  will 
help  ensure  that  members  of  the 
watermelon  industry  know  the 
eligibility  criteria  for  voting  and  other 
pertinent  information. 

When  Is  the  Referendum? 

The  voting  period  for  the  referendum 
will  be  from  December  3.' 2001  through 
January  11,  2002.  The  Agricultural 
Marketing  Service  (AMS)  will  mail  all 
known  eligible  voters  a  ballot,  details  on 
the  proposed  amendments,  and  voting 
instructions  on  or  about  November  19, 
2001. 


Who  Is  Eligible  to  Vote  in  the 
Referendum? 

If  the  following  persons  produced, 
handled,  or  imported  watermelons  in 
calendar  year  2000.  they  may  vote  in  the 
referendum:  Current  producers  of  10  or 
more  acres  of  watermelons;  watermelon 
handlers  (including  first  handlers, 
wholesalers,  fresh-cut  processors,  and 
anyone  who  arranges  the  sale  or  transfer 
of  watermelons);  watermelon  importers 
of  150.000  or  mdre  potinds  of 
watermelons  annually:  and  importers 
who  import  less  than  150.000  pounds  of 
watermelons  annually  and  did  not 
apply  for  and  receive  reimbursement  of 
assessments. 

How  Can  I  Vote  in  the  Referendum? 

Voting  will  take  place  by  mail.  All 
known  eligible  watermelon  producers, 
handlers,  and  importers  will  receive  a 
ballot  and  voting  instructions  in  the 
mail  from  USDA.  Producers,  handlers, 
and  importers  who  believe  they  are 
eligible  to  vote  and  who  do  not  receive 
a  ballot  in  the  mail  may  request  a  ballot 
by  calling  a  toll-fr«e  telephone  number. 
The  ballot  must  be  received  by  USDA  by 
close  of  business  on  January  11.  2002. 

How  Will  USDA  Make  Certain  That 
Only  Eligible  Persons  Vote  in  the 
Referendum? 

USDA  will  use  Board  records  to  verify 
voter  eligibility  and  may  request 
evidence  of  eligibility  from  persons 
unknown  to  the  Board. 

How  WiU  USDA  Make  Certain  That 
Every  Eligible  Person  Has  The 
Opportunity  to  Vote? 

Persons  may  call  1-888-729-9917 
(toll-free)  to  request  a  ballot  if  they  do 
not  receive  a  ballot  and  they  believe 
they  are  eligible  to  vote.  These  persons 
will  be  required  to  provide 
docimientation  of  their  eligibility  to 
vote. 

How  Will  the  Vote  in  the  Referendum  Be 
Tabulated? 

Each  eligible  producer,  handler,  and 
importer  will  be  allowed  one  vote  in  the 
referendum.  In  order  to  be 
implemented,  the  amendment  must  be 
approved  by  a  simple  majority  of  the 
eligible  watermelon  producers, 
handlers,  and  importers  voting  in  the 
referendum. 

Executive  Orders  12866  and  12988 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  (E.O.)  12866  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB). 
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This  rule  has  been  reviewed  under 
E.O.  12988,  Civil  Justice  Reform.  It  is 
not  intended  to  have  retroactive  effect. 
This  nile  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

Under  Section  1650  of  the  Act,  non- 
exempt  producers,  handlers,  and 
importers  of  watermelons  may  file  a 
written  petition  with  the  Secretary  of 
Agriculture  (Secretary)  if  they  believe 
that  the  Plan,  any  provision  of  the  Plan, 
or  any  obligation  imposed  in  connection 
with  the  Plan,  is  not  in  accordance  with 
law.  In  the  petition,  the  person  may 
request  a  modification  of  the  Plan  or  an 
exemption  from  the  Plan.  The  petitioner 
will  have  the  opportiinity  for  a  hearing 
on  the  petition.  Afterwards,  an 
Administrative  Law  Judge  (ALJ)  will 
issue  a  decision.  If  the  petitioner 
disagrees  withlhe  ALJ's  decision,  the 
petitioner  has  30  days  to  appeal  to  the 
Judicial  Officer,  who  will  issue  a  ruling 
on  behalf  of  the  Secretary.  If  the 
petitioner  disagrees  with  the  Secretary's 
ruling,  the  petitioner  may  file,  within  20 
days,  an  appeal  in  the  U.S.  District 
Coiut  for  the  district  where  the 
petitioner  resides  or  conducts  business. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

Final  Regulatory  Flexibility  Analysis. 
In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.],  the  AgriciUtiual  Marketing  Service 
(AMS)  is  required  to  examine  the 
impact  of  this  rule  on  small  entities.  The 
piirpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  businesses  subject 
to  such  actions  so  that  small  businesses 
will  not  be  disproportionately 
burdened. 

In  13  CFR  121.201,  the  Small 
Business  Administration  defines  small 
agricultural  service  firms  (handlers  and 
importers)  as  those  having  annual 
receipts  of  less  than  $5  million  and 
small  agricultiu^  producers  as  those 
having  annual  receipts  of  not  more  than 
$750,000. 

Approximately  2,220  domestic 
watermelon  producers,  1,170  domestic 
watermelon  handlers,  and  280  importers 
■  of  foreign  watermelons  will  be  eligible 
to  vote  under  these  referendum 
procedures.  Currently,  there  are 
approximately  620  first  handlers  who 
are  subject  to  the  provisions  of  the  Plan. 
An  additional  estimated  480 
wholesalers  and  persons  who  arrange 
the  sale  or  transfer  of  watermelons  (such 
as  brokers)  and  70  fresh-Cut  processors 
will  also  be  subject  to  the  Plan  if  the 
amendment  is  approved  in  the 
referendum.  A  majority  of  these 


producers,  handlers,  and  importers  may 
be  classified  as  small  entities. 

This  final  rule  creates  a  new  Subpart 
D-Referendum  Procedures  (7  CFR 
1210.600-1210.607]  under  the  Plan.  The 
procedures  will  be  used  in  conducting 
referenda  under  the  Act  and  the  Plan. 
Initially,  the  procedures  will  be  used  for 
a  referendum  during  which  eligible 
watermelon  producers,  handlers,  and 
importers  will  vote  on  proposed 
amendments  to  the  Plan.  The 
amendments  would  revise  the  Plan  and 
the  regulations  under  the  Plan  to 
include  all  handlers.  A  proposed  rule  on 
the  amendments  is  published  separately 
in  this  issue  of  the  Federal  Register. 

USDA  will  keep  the  watermelon 
industry  informed  throughout  the 
referendum  process  to  ensure  that  they 
are  aware  of  and  are  able  to  participate 
in  the  referendiun.  USDA  will  also 
publicize  information  regarding  the 
referendum  process,  so  that  trade 
associations  and  related  industry  media 
can  be  kept  informed. 

Voting  m  the  referendum  is  optional. 
However,  if  producers,  handlers,  and 
importers  choose  to  vote,  the  burden  of 
casting  a  ballot  will  be  offset  by  the 
benefits  of  having  the  opportimity  to 
vote  on  whether  the  Plan  should  be 
'amended. 

The  information  collection 
requirements  contained  in  this  rule  are 
designed  to  minimize  the  burden  on 
producers,  handlers,  and  importers 
voting  in  referenda.  The  estimated 
additional  annual  cost  of  providing  the 
information  by  the  estimated  3.670 
persons  eligible  to  vote  in  referenda  is 
$2,290  or  $0.62  per  voter. 

USDA  considered  requiring  eligible 
voters  to  vote  in  person  at  various 
USDA  offices  across  the  country.  USDA 
also  considered  electronic  voting  but 
noted  the  use  of  computers  is  not 
universal.  USDA  will  continue  to 
monitor  the  technology,  reliability,  and 
seciuity  in  this  area,  and,  if  it  becomes 
feasible  to  use  electronic  voting  in  the 
future.  USDA  will  advise  the  industry  at 
that  time.  However,  conducting  the 
referendum  from  one  central  location 
will  be  more  cost-effective  and  reliable. 
The  Department  will  provide  easy 
access  to  information  for  potential 
voters  through  a  toll-free  telephone  line. 

There  are  no  federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

AMS  has  performed  this  final 
Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  rule  on 
small  entities. 

Paperwork  Reduction  Act.  In 
accordance  with  OMB  regulation  (5  CFR 
1320]  which  implements  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


Chapter  35],  the  referendum  ballot 
represents  the  information  collection 
imposed  by  this  rule. 

Approximately  2.220  watermelon 
producers,  1,170  domestic  watermelon 
handlers,  and  280  importers  of  foreign 
watermelons  will  be  eligible  to  vote  in 
the  referendum. 

The  ballot  was  previously  .approved 
for  use  under  OMB  Number  0581-0093. 
However,  the  number  of  producers, 
handlers,  and  importers  eligible  to  vote 
in  referenda  has  changed.  The  new 
burden  was  submitted  to  OMB  and  has 
been  approved  by  OMB. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-0093. 

Expiration  Date  of  Approval:  July  31, 
2004. 

Type  of  Request:  Revision  of  a 
currentiy  approved  information 
collection  for  advisory  committees  and 
boards  and  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  rule  are  essential  to 
carry  out  the  intent  of  the  Act.  The  new 
burden  associated  with  the  ballot  is  as 
follows: 

Estimate  of  Burden".  Public  reporting 
biuden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response. 

Respondents:  Eligible  producers, 
handlers,  and  importers. 

Estimated  Number  of  Respondents: 
3,670. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  8  years  (0.125). 

Estimated  Total  Annual  Burden  on 
Responderits:  229  hours. 

The  estimated  additional  aimual  cost 
of  providing  the  information  by  the 
estimated  3,670  persons  eligible  to  vote 
in  referenda  is  $2,290  or  $0.62  per  voter. 
The  currently  approved  burden  for  the 
ballot  is  183.5.  Therefore,  the  new 
biuden  estimate  represents  an  increase 
of  46  hours  which  has  been  added 
under  OMB  No.  0581-0093. 

In  the  proposed  rule  published  on 
April  30.  2001,  comments  were  invited 
on:(a)  Whether  the  proposed  additional 
collection  of  information  is  necessary 
and  whether  it  will  have  practical 
utility;  (b)  the  accuracy  of  USDA"s 
estimate  of  the  burden  of  the  proposed 
increase  in  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumption  used: 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology. 

One  comment  was  received  by  the 
June  29,  2001,  deadline.  The  conunenter 
stated  that  the  estimate  of  the  burden 
associated  with  the  ballot  is  accurate, 
but  the  burden  could  be  reduced  if 
USDA  allowed  electronic  voting  in 
addition  to  the  mail  ballot.  USDA  is 
exploring  the  feasibility  of  electronic 
voting  and  will  notify  voters  if  this 
option  is  implemented  in  the  futiire. 
USDA  will  continue  to  monitor  the 
technology,  reliability,  and  seciuity  in 
this  area,  and,  if  it  becomes  feasible  to 
use  electronic  voting  in  the  future, 
USDA  will  advise  the  industry  at  that 
time. 

Background 

The  Board  conducts  promotional, 
consumer  information,  industry 
information,  and  research  programs.  To 
fund  these  activities,  producers  and 
handlers  pay  2  cents  per  hundredweight 
(cwt.)  on-the  watermelon  that  they 
produce  or  handle,  respectively,  and 
importers  pay  4  cents  per  cwt.  on  the 
foreign  watermelpns  they  import  into 
the  United  States.  Handlers  collect  the 
assessments  from  producers  of  10  acres 
Oj^more  of  watermelons  and  send  the 
producer  assessment  to  the  Board  along 
with  their  handler  assessments.  The 
assessments  on  imported  watermelons 
are  collected  by  the  U.S.  Customs 
Service  (Customs)  at  the  time  the 
watermelons  enter  the  United  States. 
Customs  remits  the  assessments  to  the 
Board.  Importers  of  less  than  150,000 
pounds  of  watermelons  annually  may 
request  reimbursement  of  their 
assessments. 

The  Board  has  reconunended  that  the 
Plan  and  its  rules  and  regulations  be 
amended  to  cover  all  handlers  of 
watermelons.  A  proposed  rule  on  the 
amendment  is  published  separately  in 
this  issue  of  the  Federal  Register. 

Section  1655(a)  of  the  Act  requires 
that  amendments  to  the  Plan  must  be 
approved  by  the  industry  in  a 
referendiim.  Section  1653(b)  provides 
that  amendments  will  not  take  effect 
unless  they  are  approved  by  a  majority 
1  of  eligible  voters  who  vote.  Therefore,  a 
referendum  is  required  for  the  proposed 
amendment. 

The  referendiun  procedxires  provide 
that  the  following  persons  are  eUgible  to 
vote  in  referenda:  Producers  of  10  or 
more  acres  of  watermelons;  all  handlers; 
importers  of  150,000  pounds  or  more 
annually;  and^^porters  who  imported 
less  than  150,000  poimds  of 
watermelons  annually  and  did  not 
apply  for  and  receive  reimbursement  of 
assessments.  In  the  referendum  to 
determine  whether  the  industry  favors 


expanding  coverage  of  the  Plan  to  all 
handlers  (not  just  first  handlers),  the 
additional  handlers  will  be  allowed  to 
vote  as  if  this  amendment  were  in  place 
during  the  representative  period  and  at 
the  time  of  the  referendum.  The 
additional  handlers  include 
wholesalers,  anyone  who  arranges  the 
sale  ortransfer  of  watermelons  (such  as 
brokers),  and  fresh-cut  processors.  If  the 
proposed  amendment  is  approved  in  the 
referendum,  the  additional  handlers 
would  vote  in  subsequent  referenda.  If 
the  proposed  amendment  is  not 
approved  in  the  referendum,  the 
additional  handlers  would  not  vote  in 
future  referenda. 

This  rule  adds  a  new  Subpart  D — 
Referendum  Procedures  (7  CFR 
1210.600-1210.607]  to  7  CFR  part  1210. 
The  procediues  cover  definitions, 
voting,  instructions,  subagents,  ballots, 
referendum  report,  and  confidential 
information. 

In  addition,  this  rule:  (1)  Redesignates 
Subpart — Watermelon  Research  and 
Promotion  Plan  [7  CFR  1210.301- 
1210.367]  as  Subpart  A;  (2)  redesignates 
and  renames  Subpart — Procedures  for 
Nominating  Members  to  the  National 
Watermelon  Promotion  Board  [7  CFR 
1210.400-1210.405]  as  Subpart  B— 
Nomination  Procedures;  and 
redesignates  Subpart — Rules  and 
Regulations  (7  CFR  1210.500-1210.540] 
as  Subpart  C. 

A  proposed  rule  on  these  actions  was 
published  on  April  30,  2001,  in  the 
Federal  Register  [66  FR  21596].  By  the 
June  29,  2001,  deadline  for  comments, 
we  received  two  comments.  One 
commenter  suggested  conducting  the 
referendum  by  mail  and  electronic 
voting.  USDA  is  exploring  the 
possibility  of  providing  watermelon 
producers,  handlers,  and  importers  the 
opportunity  to  vote  electronically  in 
future  referenda.  USDA  will  continue  to 
monitor  the  technology,  reliability,  and 
security  in  this  area,  and,  if  it  becomes 
feasible  to  use  electronic  voting  in  the 
futiue,  USDA  will  advise  the  industry  at 
that  time.  Another  comment  was 
received.  However,  this  commenter 
essentially  asserted  that  the  program  is 
a  large  biuden  and  expense  for  his 
company  and  that  he  is  opposed  to  the 
Plan.  The  comment  did  not  specifically 
address  the  proposed  referendum  rules. 
Accordingly,  the  proposed  rule  is  made 
final  without  change. 

List  of  Subiects  in  7  CFR  Fart  1210 

Administrative  practice  and 
procedure.  Advertising,  Consumer 
information.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements.  Watermelon  promotion. 


For  the  reasons  set  forth  in  the 
preamble.  Tide  7,  chapter  XI  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION 

1.  The  authority  citation  for  7  CFR 
part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4901-4912. 

2.  Revise  the  subpart  heading  for 
"Subpart — Watermelon  Research  and 
Promotion  Plan"  to  read  as  follows: 

Subpart  A — Watermelon  Research  and 
Promotion  Plan 

3.  Revise  the  subpart  heading  for 
"Subpart — Procedures  for  Nominating 
Members  to  the  National  Watermelon 
Promotion  Board"  to  read  as  follows: 

Subpart  B — Nominating  Procedures 

4.  Revise  the  subpart  heading  for 
"Subpart — Rules  and  Regulations"  to 
read  as  follows: 

Subpart  C— Rules  and  Regulations 

5.  Add  a  new  Subpart  D-Referendiun 
Procediues  to  read  as  follows: 

Sulipart  D— ftotarendum  Procedures 

Car. 

1210.600  General. 

1240.601  Definitions. 

1240.602  Voting. 

1240.603  Instructions. 

1240.604  Subagents. 

1240.605  Ballots. 

1240.606  Referendum  report. 

1240.607  Confidential  information. 

Subpart  D— Referendum  Procedures 

§1240.600    Gwwral. 

Referenda  to  determine  whether 
eligible  producers,  handlers,  and 
importers  favor  the  continuation, 
suspension,  termination,  or  amendment 
of  the  Watermelon  Research  and 
Promotion  Plan  shall  be  conducted  in 
accordance  with  this  subpart. 

11240.601    Definitions. 

Unless  otherwise  defined  in  this 
section,  the  definition  of  terms  used  in 
these  procediues  shall  have  the  same 
meaning  as  the  definitions  in  the  Plan. 

(a)  Administrator  means  the 
Administrator  of  the  Agricxiltural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 

(b)  Department  means  the  United 
States  Department  of  Agricxdture. 
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(c)  Eligible  hond/er  means  any  person 
(except  a  common  contract  carrier  of 
watermelons  owned  by  another  person) 
who  handles  watermelons,  including  a 
producer  who  handles  watermelons  of 
the  producer's  own  production,  subject 
to  the  provisions  of  §  1210.602(a)  of  this 
chapter,  who  handles  watermelons  as  a 
person  performing  a  handling  function 
and  either: 

(1)  Takes  tide  or  possession  of 
watermelons  from  a  producer  and 
directs  the  grading,  packing, 
transporting,  and  selling  of  the 
watermekms  in  the  ciurent  of 
commerce; 

(2)  Purchases  watermelons  from 
producers; 

(3)  Piuchases  watermelons  &t>ra 
handlers; 

(4)  Piuchases  watermelons  bom 
importers;  or 

(5)  Arranges  the  sale  or  transfier  of 
watermelons  ftom  one  party  to  another 
and  takes  title  or  possesssion  of  the 
watermelons:  Provided,  That  harvest 
crews  and  common  carriers  who  collect 
and  transport  watermelons  from  the 
field  to  a  handler  are  not  handlers  and 
that  retailers,  wholesale  retailers, 
foodservice  distributors,  and 
foodservice  operators  are  not  handlers. 

(d)  Eligible  importer  means  any 
person  who  imports  150,000  pounds  or 
more  watermelons  annually  into  the 
United  States  as  principal  or  as  an 
agent,  broker,  or  consignee  for  any 
person  who  produces  watermelons 
outside  the  United  States  for  sale  in  the 
United  States.  An  importer  who  imports 
less  than  150,000  poimds  of 
watermelons  annually  and  did  not 
apply  for  and  receive  reimbursement  of 
assessments  is  also  an  eligible  importer. 

(e)  Eligible  producer  means  any 
person  who  is  eng^iged  in  the  growing 
of  10  or  more  acres  (^watermelons, 
including  any  person  who  owns  or 
shares  the  ownership  and  risk  of  loss  of 
such  watermelon  crop.  A  person  who 
shares  the  ownership  and  risk  of  loss 
includes  a  person  who: 

(1)  Owns  and  forms  land,  resulting  in 
ownership,  by  said  producer,  of  the 
watermelons  produced  thereon; 

(2)  Rents  and  farms  land,  resulting  in 
ownership,  by  said  producer,  of  all  or  a 
portion  of  the  watermelons  produced 
thereon;  or 

(3)  Owns  land  which  said  producer 
does  not  farm  and,  as  rental  for  such 
land,  obtains  the  ownership  of  a  portion 
of  the  watermelons  produced  thereon. 
Ownership  of.  or  leasehold  interest  in 
land,  and  the  acquisition,  in  any  manner 
other  than  set  forth  in  this  subpart,  of 
legal  tide  to  the  watermelons  grown  on 
said  land,  shall  not  be  deemed  to  resiUt 
in  such  owners  or  lessees  becoming 


producers.  Persons  who  produce 
watermelons  for  non-food  uses  are  not 
producers  for  the  purposes  of  this 
subpart. 

(f)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  entity.  For  the  purpose  of  this 
definition,  the  term  partnership 
includes,  but  is  not  limited  to: 

(1)  A  husband  and  wife  who  have  tide 
to,  or  leasehold  interest  in,  land  as 
tenants  in  common,  joint  tenants, 
tenants  by  the  entirety,  or,  imder 
community  property  laws,  as 
community  property,  and 

(2)  So-called  joint  ventures  wherein 
one  or  more  parties  to  the  agreement, 
informal  or  otherwise,  contributed  land 
and  others  contributed  capital,  labor, 
management,  equipment,  or  other 
services,  or  any  variation  of  such 
contributions  by  two  m^  more  parties,  so 
that  it  results  in  the  production, 
handling,  or  importation  of  watermelons 
for  market  and  the  authority  to  transfer 
title  to  the  watermelons  so  produced, 
handled,  or  imported. 

(g)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Secretary  to  conduct  the 
referendum. 

(h)  Representative  period  means  the 
period  designated  by  the  Secretary 
piirsuant  to  the  Act. 

11240.602    Voting. 

(a)  Each  person  who  is  an  eligible 
producer,  handler,  or  importer  as 
defined  in  this  subpart,  at  the  time  of 
the  referendum  and  who  also  was  a 
producer,  handler,  or  importer  during 
the  representative  period,  shall  be 
entided  to  one  vote  in  the  referendum: 
Pmvided.  That  each  producer  in  a 
landlord-tenant  relationship  or  a 
divided  ownership  arrangement 
involving  totally  independent  entities 
cooperating  only  to  produce 
watermelons  in  which  more  than  one  of 
the  parties  is  a  producer,  shall  be 
entided  to  one  vote  in  the  referendum 
covering  only  that  producer's  share  of 
the  ownership:  Pmvided  further.  That 
the  vote  of  a  person  who  both  produces 
and  handles  watermelons  will  be 
coimted  as  a  handler  vote  if  the 
producer  purchased  watermelons  from 
other  producers,  in  a  combined  total 
voltune  that  is  equal  to  25  percent  or 
more  of  the  producer's  own  production; 
or  the  combined  total  volume  of 
watermelon  handled  by  the  producer 
ftoia  the  producer's  own  production 
and  purchased  from  other  producer's 
production  is  more  than  50  percent  of 
the  producer's  own  production: 
Provided  further.  That  the  vote  of  a 
person  who  both  imports  and  handles 


watermelons  will  be  counted  as  an 
importer  vote  if  that  person  imports  50 
percent  or  more  of  the  combined  total 
volume  of  watermelons  handled  and 
imported  by  that  person. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  a  corporate 
producer,  handler,  or  importer,  or  an 
administrator,  executor,  or  trustee  of  a 
producing,  handling,  or  importing  entity 
may  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  so  voting  in  a 
referendiun  shall  certify  diat  the 
individual  is  an  officer,  employee  of  the 
producer,  handler,  or  importer,  or  an 
administrate,  executor,  or  trustee  of  a 
producing,  handling,  or  importing  entity 
and  that  the  individual  has  the  authority 
to  take  such  action.  Upon  request  of  the 
referendum  agent,  the  individual  shall 
submit  adequate  evidence  of  such 
authority. 

(c)  Casting  of  ballots.  All  ballots  are 
to  be  cast  as  instructed  by  the  Secretary. 

11240.603    Instructions. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  provided 
in  this  section,  under  the  supervision  of 
the  Administrator.  The  Administrator 
may  prescribe  additional  instructions, 
not  inconsistent  with  the  provisions  in 
this  section,  to  govern  the  procedure  to 
be  followed  by  the  referendum  agent. 
Such  agent  shall: 

(a)  Determine  the  period  during 
which  ballots  may  be  cast. 

(b)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
The  ballot  shall  provide  for  recording 
essential  information,  including  that 
needed  for  ascertaining  whether  the 
person  voting,  or  on  whose  behalf  the 
vote  is  cast,  is  an  eligible  voter. 

(c)  Give  reasonable  public  notice  of 
the  referendum: 

(1)  By  utilizing  available  media  or 
public  information  sources,  without 
incurring  advertising  expense,  to 
publicize  the  voting  period,  method  of 
voting,  eligibility  requirements,  and 
other  pertinent  information.  Such 
sources  of  publicity  may  include,  but 
are  not  limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  said  agent 
may  deem  advisable. 

(d)  Mail  to  eligible  producers; 
importers;  and  in  the  case  of  an  order 
assessing  handlers,  handlers  whose 
names  and  addresses  are  known  to  the 
referendum  agent;  the  instructions  on 
voting;  a  ballot:  and  a  summary  of  the 
terms  and  conditions  to  be  voted  upon. 
No  person  who  claims  to  be  eligible  to 
vote  shall  be  refused  a  ballot.  However, 
such  persons  may  be  required  to  submit 
evidence  of  their  eligibility. 

(e)  At  the  end  of  the  voting  period, 
collect,  open,  number,  and  review  the 
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ballots  and  tabulate  the  results  in  the 
presence  of  an  agent  of  a  third  party 
authorized  to  monitor  the  referendujn 
process. 

(f)  Prepare  a  report  on  the  referendum. 

(g)  Announce  tne  results  to  the  public. 

S  1240.604    Subagents. 

The  referendum  agent  may  appoint 
any  individual  or  individuals  necessary 
to  assist  the  agent  in  performing  such 
agent's  functions  hereimder.  Each 
individual  so  appointed  may  be 
authorized  by  the  agent  to  perform  any 
or  all  of  the  functions  which,  in  the 
absence  of  such  appointment,  shall  be 
performed  by  the  agent. 

11240.605    Ballots. 

The  referendum  agent  and  subagents 
shall  accept  all  ballots  cast.  However,  if 


an  agent  or  subagent  deems  that  a  ballot 
should  be  questioned  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot,  a 
statement  to  the  effect  that  such  ballot 
was  questioned,  by  whom  questioned, 
why  the  ballot  was  questioned,  the 
results  of  any  investigation  made  with 
respect  to  the  questionable  ballot,  and 
the  disposition  of  the  questionable 
ballot.  Ballots  invalid  imder  this  subpart 
shall  not  be  counted. 

§  1 240.606    Referendum  report 

Except  as  otherwise  directed,  the 
referendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
the  results  of  the  referendmn,  the 
manner  in  which  it  was  conducted,  the 
extent  and  kind  of  public  notice  given, 


and  other  information  pertinent  to 
analysis  of  the  referendum  and  its 
results. 

§1240.607    Confidential  information. 

All  ballots  cast  and  their  contents  and 
all  other  information  or  reports 
furnished  to,  compiled  by,  or  in 
possession  of,  the  referendum  agent  or 
subagents  that  reveal,  or  tend  to  reveal, 
the  identity  or  vote  of  any  producer, 
handler,  or  importer  of  watermelons 
shall  be  held  strictly  confidential  and 
shall  not  be  disclosed. 

Dated:  October  30,  2001. 
Kenneth  C.  Clayton, 

Associate  Administrator,  Agricultural 

Marketing  Service. 

(FR  Doc.  01-27814  Filed  11-6-01;  8:45  am) 

BiLUNG  CODE  3410-02-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Pan  1210 

[FV-01-702  PR21 

Watarmaion  Raaaarch  and  Promotion 
Plan;  Amendment  To  Cover  all 
Handlera  and  Referendum  Order 

AGENCY:  Agricultural  Marketing  Se 

Agriculture. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Watermelon  Research  and 
Promotion  Plan  (Plan)  and  the 
regidations  issued  under  the  Plan  to 
cover  all  handlers  of  watermelons — 
including  wholesalers,  persons  who 
arrange  the  sale  or  transfier  of 
watermelons,  and  fresh-cut  processors 
in  addition  to  the  first  handlers  who  are 
currently  covered.  Under  this  rule,  all 
handlers  would  pay  assessments  and 
file  reports  on  all  watermelons  they 
handle,  including  any  watermelons 
handled  domestically  after  their 
importation.  All  handlers  would  also  be 
eligible  to  seek  nomination  to  the 
National  Watermelon  Promotion  Board 
and  vote  in  referenda.  The  amendment 
would  increase  assessment  income 
under  the  watermelon  program.  In  order 
to  become  effiective,  the  amendment 
must  be  approved  by  a  majority  of  the 
eligible  watermelon  producers, 
handlers,  and  importers  voting  in  a 
referendum. 

DATES:  The  voting  period  for  the 
referendimi  will  be  from  December  3, 
2001  through  January  11,  2002.  If  the 
following  persons  produced,  handled, 
or  imported  watermelons  in  calendar 
year  2000,  they  may  vote  in  the 
referendum:  Current  producers  of  10  or 
more  acres  of  watermelons;  watermelon 
handlers  (including  first  handlers, 
wholesalers,  fresh-cut  processors,  and 
anyone  who  arranges  the  sale  or  transfer 
of  watermelons);  watermelon  importers 
of  150,000  or  more  poimds  of 
watermelons  annually;  and  watermelon 
importers  who  import  less  than  150,000 
pounds  of  watermelons  annually  and 
did  not  apply  for  and  receive 
reimbursement  of  assessments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Manzoni,  Research  and 
Promotion  Branch,  FV,  AMS,  USDA, 
Stop  0244. 1400  Independence  Avenue, 
SW.,  Room  2535  South  Building, 
Washington,  DC  20250-0244;  telephone 
(202)  720-9915;  focsimile  (202)  205- 
2800;  or  e-mail 
daniel.manzom®usda.gov. 


SUPPLEMENTARY  INFORMATION:  Prior 
documents.  USDA  published  a 
proposed  rule  on  amending  the  Plan  in 
the  Federal  Register  on  April  30,  2001 
(66  FR  21602)  with  a  60-day  comment 
period.  On  the  same  date,  USDA 
published  proposed  referendum 
procedures  in  the  Federal  Register  [66 
FR  21596]  with  a  60-day  comment 
period. 

The  National  Watermelon  Promotion 
Board  (Board)  administers  the 
Watermelon  Research  and  Promotion 
Plan  [7  CFR  part  1210]  under  the 
supervision  of  the  U.S.  Department  of 
A^culture  (USDA  or  the  Department). 
The  Plan  was  implemented  in  June  1989 
under  the  Watermelon  Research  and 
Promotion  Act  (Act),  as  amended  [Pub. 
L.  99-198;  enacted  January  1, 1986;  7 
U.S.C.  4901-4916]. 

Under  the  Plan,  the  National 
Watermelon  Promotion  Board  (Board) 
conducts  promotion,  consumer 
information,  industry  information,  and 
research  programs.  To  fund  these 
activities,  producers  and  handlers  pay  2 
cents  per  himdredweight  (cwt.)  on  the 
domestic  watermelons  that  they 
produce  or  handle,  respectively,  and 
importers  pay  4  cents  per  cwt.  on  the 
foreign  watermelons  they  import  into 
the  United  States.  Handlers  collect  the 
assessments  from  producers  of  10  or 
more  acres  of  watermelons  and  send  the 
producer  assessment  to  the  Board  along 
with  their  handler  assessments.  The 
assessments  on  imported  watermelons 
are  collected  by  the  U.S.  Ciistoms 
Service  (Customs)  at  the  time  the 
watermelons  enter  the  United  States. 
Customs  remits  the  assessments  to  the 
Board.  Importers  of  less  than  150,000 
pounds  of  watermelons  annually  may 
request  the  Board  to  reimburse  them  for 
the  assessments  collected  by  Customs 
and  remitted  to  the  Board. 

Question  and  Anstrar  Overview 

Why  Should  all  Handlers  of 
Watermelons  pay  Assessments  Under 
the  Plan? 

Between  the  form  and  retail  markets, 
watermelons  are  handled  several  times. 
The  Plan  currently  only  covers  first 
handlers  of  watermelons — those  who 
first  put  watermelons  into  the  marketing 
chain.  However,  wholesalers,  fresh-cut 
processors,  and  other  persons  who 
arrange  the  sale  or  transfer  of 
watermelons  perform  similar  functions 
and  benefit  frt>m  the  Board's  promotion 
of  watermelons.  Therefore,  the  Board 
recommended  that  these  additional 
handlers  also  be  covered  by  the  Plan. 
Including  all  handlers  would  simplify 
the  assessment  process  because  all — not 


just  some — handlers  would  be  required 
to  pay  assessments. 

What  Would  Be  the  Overall  Impact  of 
This  Rule? 

Currently,  there  are  approximately 
619  first  handlers  required  to  pay 
assessments  to  the  Board  on  the 
domestic  watermelons  they  handle.  If 
this  amendment  is  approved,  first 
handlers  would  be  required  by  pay 
assessments  on  all  watermelons  they 
handle,  including  any  watermelons 
handled  domestically  after  their 
importation. 

Also,  an  additional  estimated  550 
handlers — wholesalers,  fresh-cut 
processors,  and  persons  who  arrange  the 
sale  or  transfer  of  watermelons  (such  as 
brokers) — would  be  required  to  pay 
assessments  for  the  first  time.  The 
additional  handlers  would  not  include 
retailers,  wholesale  retailers, 
foodservice  distributors,  or  foodservice 
operators.  The  additional  estimated  550 
handlers  would  be  expected  to  pay  an 
assessment  to  the  Board  of  2  cents  per 
cwt.  on  the  watermelons  they  handle, 
including  any  watermelons  handled 
domestically  after  their  importation  into 
the  United  States.  The  assessment 
would  be  due  not  later  than  30  days 
after  the  end  of  the  month  in  which  the 
watermelons  were  handled.  These 
handlers  would  also  be  required  to 
submit  to  the  Board  with  their 
assessments  a  report  containing  their  ^ 
name,  address,  and  telephone  number, 
the  period  covered  by  the  report,  and 
the  total  quantity  of  watermelons 
handled  during  the  reporting  period.  If 
assessments  are  not  paid  on  time,  late 
payment  charges  and  interest  would  be 
applied  to  the  amoimt  due,  and  they 
might  be  subject  to  civil  penalties. 

i^ese  handlers  would  be  eligible  to 
be  nominated  and  to  $erve  as  a  handler 
member  of  the  Board  for  the  district  in 
which  they  reside.  This  provides  the 
opportunity  to  participate  in  the 
development  and  implementation  of 
marketing  and  research  projects  which 
can  impact  all  aspects  of  the  industry, 
from  field  to  store.  These  handlers 
woiild  also  be  eligible  to  vote  in 
referenda  relating  to  the  Plan — 
including  the  referendum  on  this 
amendment. 

How  Will  This  Change  Affect  Board 
Operations? 

The  main  impact  on  the  Board  would 
be  the  availability  of  an  additional 
estimated  $900,000  in  assessment 
income  which  would  be  used  to  benefit 
the  watermelon  industry  as  a  whole 
through  more  marketing,  public 
relations,  education,  and  research 
activities,  with  specific  emphasis  on 
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post  harvest  research  and  category 
management.  This  has  the  potential  to 
increase  demand  for  watermelons. 

Why  Is  There  Going  to  Be  a  National 
Referendum  on  the  Amendment? 

The  Act  requires  USDA  to  conduct  a 
referendum  on  amendments  to  the  Plan. 
Conducting  a  referendiun  allows  the 
persons  affected  or  potentially  affected 
by  the  amendments  the  opportimity  to 
vote  on  whether  it  should  be  adopted. 

When  Will  the  Vote  Be  Taken? 

The  voting  period  will  be  from 
December  3,  2001  through  January  11. 
2002. 

How  Can  I  Vote  in  the  Referendum? 

Voting  will  take  place  by  mail.  All 
known  eligible  producers,  handlers,  and 
importers  will  receive  a  ballot  and 
voting  instructions  in  the  mail  from 
USDA.  Producers,  handlers,  and 
importers  who  believe  they  are  eligible 
to  vote  and  who  do  not  receive  a  ballot 
in  the  mail  may  request  a  ballot  by 
calling  a  toll-free  telephone  niunber. 
The  ballot  must  be  received  by  USDA  by 
close  of  business  on  January  11.  2002. 

What  Criteria  Will  USDA  Use  To  Decide 
Whether  the  Industry  Wants  the 
Amendment  or  not? 

The  amendment  must  be  approved  by 
a  simple  majority  of  the  voters  in  the 
referendimi. 


If  the  Watermelon  Industry  Approves 
This  Amendment,  When  Will  it  Become 
Effective? 

The  amendment  would  likely  become 
effective  for  the  2002  marketing  year 
which  begins  on  April  1,  2002. 

Executive  Orders  12866  and  12988 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  (E.O.) 
12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
under  E.O.  12988.  Civil  Justice  Reform. 
It  is  not  intended  to  have  retroactive 
effect.  This  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
glides,  xmless  they  present  an 
poncilable  conflict  with  this  rule. 
ion  1645  of  the  Act  allows 
producers,  handlers,  and  importers  of 
watermelons  who  are  subject  to  the  Plan 
to  file  a  written  petition  with  the 
Secretary  of  Agriculture  (Secretary)  if 
they  believe  that  the  Plan,  any  provision 
of  the  Plan,  or  any  obligation  imposed 
in  connection  with  the  Plan,  is  not  in 
accordance  with  Idw.  In  the  petition,  the 
person  may  request  a  modification  of 


the  Plan  or  an  exemption  from  the  Plan. 
The  petitioner  will  have  the  opportunity 
for  a  hearing  on  the  petition. 
Afterwards,  an  Administrative  Law 
Judge  (ALJ)  will  issue  a  decision.  If  the 
petitioner  disagrees  with  the  ALJ's 
decision,  the  petitioner  has  30  days  to 
appeal  to  the  Judicial  Officer,  who  will 
issue  a  ruling  on  behalf  of  the  Secretary. 
I£ih«  petitioner  disagrees  with  the 
Secretary's  ruling,  the  petitioner  may 
file,  within  20  days,  an  appeal  in  the 
U.S.  District  Court  for  the  district  where 
the  petitioner  resides  or  conducts 
business. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

Initial  Regulatory  Flexibility  Analysis. 
In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  [5  U.S.C.  601  et 
seq.],  the  Agricultural  Marketing  Service 
(AMS)  is  required  to  examine  the 
impact  of  this  proposed  rule  on  small 
entities.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened. 

In  13  CFR  121.201,  the  Small 
Business  Administration  defines  small 
agricultural  service  firms  (handlers  and 
importers]  as  those  having  annual 
receipts  of  less  than  $5  million  and 
small  agricultural  producers  as  those 
having  annual  receipts  of  not  more  than 
$750,000. 

Currently,  there  are  approximately 
2,220  producers  of  10  or  more  acres  of 
watermelons,  620  handlers,  and  280 
importers  of  more  than  150,000  pounds 
of  watermelons  annually.  If  this  rule  is 
implemented,  there  would  be  an 
additional  550  handlers  subject  to  the 
Plan:  480  wholesalers  and  persons  who 
arrange  the  sale  or  transfer  of 
watermelons  and  70  &«sh-cut 
processors.  A  majority  of  the  producers, 
handlers,  and  importers  may  be 
classified  as  small  entities. 

This  proposed  rule  would  amend  the 
Plan  to  cover  all  handlers  of 
watermelons.  If  it  is  adopted, 
wholesalers,  persons  who  arrange  the 
sale  or  transfer  of  watermelons,  and 
fi«sh-cut  processors  of  watermelons — in 
addition  to  first  handlers — would  pay 
an  assessment  of  2  cents  per  cwt.  on  all 
watermelons  they  handle  (including  any 
watermelons  handled  domestically  after 
their  importation),  file  reports  with  the 
Board,  keep  records  on  their  handling 
transactions,  and  be  subject  to  penalties 
for  noncompliance  with  the  Plan.  These 
additional  handlers  will  also  be  eligible 
to  be  nominated  to  serve  as  handler 
members  on  the  Board  and  to  vote  in 
referenda. 


The  watermelon  industry  as  a  whole 
could  benefit  from  this  rule.  Covering 
all  handlers  under  the  Plan  would 
simplify  the  assessment  process  and 
provide  more  income  to  the  Board.  The 
assessment  process  would  be  simplified 
because  all  handlers  would  be  treated 
equally.  No  longer  would  the  first 
handler  be  the  only  person  paying  the 
handler  assessment.  Covering  all 
handlers  is  more  workable  in  an  actual 
business  setting.  Also,  an  additional 
estimated  550  handlers  paying 
assessments  is  likely  to  increase  the 
income  of  the  Board  from  $1.3  million 
to  $2.2  million  annually.  As  a  result, 
there  would  be  more  funds  available  to 
the  Board  to  increase  the  demand  for 
watermelons,  which  would  benefit 
producers,  handlers,  and  importers 
alike,  without  increasing  the  rate  of 
assessment. 

The  Board  would  use  the  estimated 
$900,000  in  assessment  income  to 
benefit  the  watermelon  industry  as  a 
whole  through  more  marketing,  public 
relations,  education,  and  research 
activities,  with  specific  emphasis  on 
post  harvest  research  and  category 
management. 

Category  management  is  a  new  system 
used  by  major  supermarket  chains  to 
manage  supplies  of  the  various  products 
they  sell.  Each  section  of  a  supermarket 
is  considered  a  category,  and  some 
sections — such  as  the  produce  section — 
contain  several  categories.  With 
category  management,  the  supermarket 
chains  are  less  flexible  in  how  much  of 
a  given  product  they  want  within  a 
given  time  frame.  In  order  to  maintain 
or  increase  market  share,  the  suppliers 
to  the  retail  chains  need  to  develop  their 
own  category  management  plans.  It  is 
much  more  difficult  for  producers  and 
suppliers  of  perishable  items  to  fit  into 
this  system  than  producers  and 
suppliers  of  non-perishable  goods.  This 
means  that  an  effective  category 
management  program  may  be  essential 
for  a  perishable  agricultural  commodity 
group.  However,  developing  an  effective 
category  management  program  is 
expensive.  The  Board  began  developing 
its  category  management  program  in 
2000.  "Hie  Board's  goal  is  to  position 
watermelons  as  the  leader  in  the  melon 
category  of  the  produce  section.  In  order 
to  maintain  its  category  management 
program,  the  Board  needs  to  purchase 
additional  sales  data  and  conduct 
additional  consumer  research.  An 
effective  category  management  plan  has 
the  potential  to  increase  demand  for 
watermelons.  This  would  benefit 
producers,  handlers,  and  importers. 

The  Board  considered  raising  the 
assessment  rate  for  producers,  handlers,, 
and  importers  by  50  percent  in  order  to 
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generate  additional  funds  to  grow 
demand  for  watermelons.  However, 
watermelon  producers  are  not  in  the 
position  to  increase  their  burden  imder 
the  program,  given  the  state  of  the 
industry.  Therefore,  this  alternative  was 
not  considered  viable.  In  the 
watermelon  industry,  just  as  in  other 
fruit  and  vegetable  industries,  there  are 
handlers  that  cover  the  assessment  cost 
as  a  business  expense,  handlers  that 
pass  the  cost  back  to  producers,  and 
handlers  that  pass  the  cost  along  to 
retailers  and,  hence,  consumers. 
Therefore,  it  is  likely  that  some  of  the 
additional  assessments  collected  froia 
the  newly  covered  handlers  woidd  be 
passed  back  to  first  handlers,  who  may 
pass  it  back  to  producers.  However,  it  is 
not  anticipated  that  this  will  represent 
a  majority  of  the  additional  assessments 
that  would  be  collected.  Any  increased 
cost  for  producers  is  expected  to  be  less 
than  an  overall  increase  in  the  producer 
assessment.  In  addition,  any  increased 
cost  for  producers  or  handlers  is  likely 
to  be  of^et  by  the  benefit  of  increased 
demand  for  watermelons. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  are  designed  to  minimize  the 
burden  on  handlers  covered  by  the 
watermelon  research  and  promotion 
program.  The  estimated  additional 
aimual  cost  of  providing  the  information 
by  an  estimated  550  new  handlers 
would  be  $2,750  or  $5  per  new  handler 
as  discussed  below. 

There  are  no  federal  rules  that 
duplicate,  overlap,  or  conflict  vtrith  this 
rule. 

AMS  has  performed  this  initial 
Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  proposed 
rule  on  small  entities.  In  order  to  have 
additional  data  that  may  be  helpful  in 
evaluating  the  effects  of  this  rule  on 
small  entities,  we  invited  comments 
concerning  its  potential  effects. 
However,  no  comments  were  received 
on  this  aspect  of  the  April  30,  2001, 
proposed  rule. 

Paperwork  Reduction  Act.  In 
accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulation  [5  CFR  part  1320]  which 
implements  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  Chapter  35],  the 
information  collection  and 
recordkeeping  requirements  that  would 
be  imposed  by  this  rule  were  submitted 
to  OMB  and  approved  by  OMB  under 
OMB  Number  0581-0093. 

This  proposed  rule  would  add  an 
information  collection  burden  on  the 
additional  550  handlers  who  would  be 
subject  to  the  Plan.  The  information 
collection  burden  includes  filing  reports 
and  maintaining  books  and  records 


under  the  Plan.  Handlers  are  required  to 
maintain  such  records  for  two  fiscal 
years  beyond  the  fiscal  period  of  their 
applicability.  The  additional  handlers 
would  also  be  eligible  to  vote  in 
referenda  imder  the  Plan,  but  the  voting 
burden  is  associated  with  the  ballot 
which  is  included  in  the  final 
referendum  procedures  which  are  being 
published  separately  in  this  issue  of  the 
Federal  Register. 

Title:  National  Research.  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-0093. 

Expiration  Date  of  Approval:  July  31, 
2004. 

Type  of  Request:  Revision  of  a 
currentiy  approved  information 
collection  for  research  and  promotion 
programs. 

Abstract:  The  information  collection 
requirements  in  this  rule  are  essential  to 
carry  out  the  intent  of  the  Act. 

The  increase  in  burden  associated 
with  this  rule  is  as  follows: 

1.  Handler's  Report. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .75  hours  per 
response. 

New  Respondents:  Handlers. 

Estimated  Number  of  New 
Respondents:  550. 

Estimated  Number  of  Responses  per 
New  Respondent:  4  times  a  year. 

Estimated  Total  Aimual  Burden  on 
New  Respondents:  1,650  hoius. 

2.  A  Requirement  To  Maintain  Records 
Sufficient  To  Verify  Reports  Submitted 
Under  the  Plan. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  cc^^ection  of  information 
is  estimated  to  avOTage  .50  hours  per 
response. 

Neiv  Respondents:  Handlers. 

Estimated  Number  of  New 
Respondents:  550. 

Estimated  Total  Armual  Burden  on 
New  Respondents:  275  hours. 

The  estimated  additional  annual  cost 
of  providing  the  information  by  an 
estimated  550  new  handlers  would  be 
$2,750  or  $5  per  new  handler.  The 
increase  of  275  total  burden  hours  has 
been  added  to  the  previous  burden  total 
of  314.5  hours  under  OMB  No.  0581- 
0093. 

In  the  proposed  rule  published  on 
April  30,  2001,  comments  were  invited 
on: 

(a)  Whether  the  proposed  additional 
collection  of  information  is  necessary 
and  whether  it  will  have  practical 
utility;  (b)  the  accuracy  of  USDA's 
estimate  of  the  burden  of  the  proposed 
increase  in  the  collection  of 
information,  including  the  validity  of 


the  methodology  and  assumption  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

One  comment  was  received  by  the 
June  29,  2001,  deadline.  The  commenter 
asserted  that  the  estimate  of  the  burden 
associated  with  the  handler's  report 
(0.75  hours)  and  recordkeeping  (0.5 
hours)  was  overstated.  AMS  believes 
that  the  burden  estimate  is  accurate, 
and,  therefore,  no  changes  are  made  in 
response  to  this  comment. 

Background 

The  National  Watermelon  Promotion 
Board  (Board)  has  recommended  that 
the  Watermelon  Research  and 
Promotion  Plan  (Plan)  be  amended  to 
include  all  handlers  of  domestic 
watermelons  due  to  an  increased  need 
to  promote  watermelons.  In  1999, 
domestic  production  of  watermelons 
totaled  4.1  billion  pounds.  This  was  a 
12-percent  increase  over  1998.  At  the 
same  time,  the  season  average  price  of 
watermelons  fell  bom  $7.71  per 
hundredweight  (cwt.)  in  1998  to  $6.49 
per  cwt.  in  1999.  This  indicates  that 
additional  promotion  of  watermelons  is 
needed. 

The  proposed  amendment  would 
increase  the  Board's  assessment  income 
by  approximately  $900,000  to 
approximately  $2.2  million  annually.  It 
would  also  streamline  the  assessment 
payment  and  collection  processes 
because  all  handlers  would  be 
covered — not  just  the  first  handler — 
because  they  perform  similar  functions 
in  the  marketing  chain. 

Section  1210.305  of  the  Plan  currentiy 
defines  a  handler  as  any  person  (except 
a  common  or  contract  carrier  of 
watermelons  owned  by  another  person) 
who  handles  watermelons,  including  a 
producer  who  handles  watermelons  of 
the  producer's  own  production.  This 
means  the  first  person  who  performs  the 
handling  function.  Under  §  1210.307  of 
the  Plan,  to  handle  means  to  grade, 
pack,  process,  sell,  transport,  purchase, 
or  in  any  other  way  to  place  or  cause 
watermelons  to  which  one  has  titie  or 
possession  to  be  placed  in  the  current  of 
commerce.  The  handling  function  does 
not  include  the  transportation  or 
delivery  of  field  run  watermelons  by  a 
producer  to  a  handler  for  grading, 
sizing,  or  processing. 

Currently,  691  first  handlers  pay  an 
assessment  of  4  cents  per  cwt.  on  the 
watermelons  that  they  handle,  file 
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reports  with  the  Board  for  the  months  in 
which  they  handle  watermelons,  and 
maintain  records  of  their  handling 
transactions  for  a  period  of  two  years 
after  the  year  in  which  they  occurred.  In 
1999,  the  average  handler  assessment 
was  $1 ,640. 

Assessment  payments  and  a  report 
must  be  postmarked  not  later  than  30 
days  after  the  end  of  the  month  in 
which  the  watermelons  are  handled.  If 
a  handler  does  not  remit  the 
assessments  to  the  Board  on  time,  the 
Board  imposes  a  one-time  late  payment 
charge  of  10  percent.  In  addition, 
handlers  are  charged  1.5  percent  per 
month  interest  on  the  outstanding 
balance.  The  failure  to  pay  assessments 
is  considered  a  violation  of  the  Act  and 
the  Plan.  If  a  handler  does  not  pay  the 
assessments  which  are  due,  the  Board 
may  audit  the  handler's  records  and 
request  USDA  to  take  legal  action 
against  the  handler.  If  USDA  takes  legal 
action,  the  handler  may  be  subject  to 
civil  penalties  from  $550  to  $5,500  per 
violation. 

The  Board  has  identified  additional 
estimated  550  handlers  who  would  be 
required  to  pay  the  same  assessment, 
file  the  same  reports,  and  maintain  the 
same  records  as  first  handlers  on  all 
they  handle,  including  any  watermelons 
handled  domestically  after  their 
importation,  if  this  amendment  is 
adopted.  The  additional  handlers  are 
wholesalers,  fresh-cut  processors,  and 
other  persons  who  arrange  the  sale  or 
transfer  of  watermelons.  These  handlers 
would  also  be  subject  to  the  same 
penalties  for  non-payment  of 
assessments. 

The  additional  handlers  would  also 
be  eligible  to  serve  as  handler  members 
on  the  Board  and  vote  in  referenda. 
Serving  on  the  Board  provides  the 
opportimity  to  participate  in  the 
development  and  implementation  of 
marketing  and  research  projects  which 
can  impact  all  aspects  of  the  industry, 
from  the  field  to  the  consumer's  table. 
Voting  in  referenda  provides  the  right  to 
vote  on  changes  in  the  program — 
including  the  current  proposed 
amendment — and  on  whether  the 
program  should  continue  or  be 
terminated. 

To  include  all  handlers  imder  the 
Plan,  this  proposed  rule  would  revise 
§  1210.305  by  eliminating  the  reference 
to  the  first  person  who  performs  the 
handling  function  and  by  adding  a 
statement  that  handler  does  not  mean  a 
retailer,  wholesale  retailer,  fbodservice 
distributor,  or  foodservice  operator. 

In  addition,  this  rule  would  amend 
§§  1210.308  and  1210.341(a)  of  the  Plan, 
§§  1210.402(b)  and  1210.404(d)  of  the 
nominating  procedures  issued  under  the 


Plan,  and  §§  1210.515(a)  and 
1210.518(a)  and  (b)  of  the  rules  and 
regulations  issued  under  the  Plan  in 
order  to  remove  references  to  first 
handlers.  It  is  also  necessary  to  amend 
§§  1210.341(c)  and  1210.350(a)  of  the 
plan  to  clarify  the  assessment  and 
reporting  requirements  for  all  handlers. 
Since  §  1210.517  (which  concerns 
determining  first  handlers)  would  no 
longer  be  necessary  if  all  handlers  are 
covered  by  the  Plan,  that  section  would 
be  removed  and  reserved.  In  addition, 
this  rule  would  add  a  new 
§  1210.518(b)(3)  to  state  that  the 
handling  party  is  responsible  for  the 
payment  of  assessments  on  any 
handling  of  watermelons. 

This  rule  would  also  redesignate 
§§1210.301  through  1210.314  of  the 
plan  as  necessary  to  arrange  the 
definitions  in  alphabetical  order. 

A  final  rule  establishing  procedures 
for  the  referendum  on  these 
amendments  to  the  Plan  and  for  future 
referenda  is  published  separately  in  this 
issue  of  the  Federal  Register. 

The  final  rule  on  referendum 
procedures  also  adds  letter  designations 
to  the  various  subparts  of  the 
watermelon  research  and  promotion 
irogram  as  follows:  the  Plan 
§§  1210.301  through  1210.367]  will 
>ecome  Subpart  A;  the  Procedures  for 
Nominating  MembeK  to  the  Naitional 
Watermelon  Promotion  Board 
[§§  1210.400  through  1210.405]  will 
become  Subpart  B;  the  Rules  and 
Regulations  [§§  1210.500  through 
1210.540]  will  become  Subpart  C;  and 
the  Referendum  Procediues 
(§§  1210.600  through  1210.607]  will 
become  Subpart  D. 

The  Act  requires  a  referendum  for  all 
amendments  to  the  Plan  (Subpart  A) 
except  a  change  in  the  rate  of 
assessment,  which  may  be  made  after 
notice-and-comment  rulemaking.  The 
Act  does  not  require  a  referendum  for 
changes  to  Subparts  B,  C,  and  D. 
Therefore,  the  proposed  amendments  to 
the  Plan  which  are  contained  in  this 
rule  would  be  the  subject  of  the 
upcoming  referendum.  The  proposed 
amendments  to  Subpart  B  (nominating 
procedures)  and  Subpart  C  (rules  and 
regulations)  which  are  contained  in  this 
rule  can  be  made  without  a  referendum. 
However,  since  they  are  needed  only  if 
the  amendments  to  the  Plan  are 
approved  in  the  referendum,  they  will 
be  adopted  only  if  the  amendments  to 
the  Plan  are  approved  in  the 
referendum. 

USDA  published  a  proposed  rule  on 
amending  the  Plan  in  the  Federal 
Register  on  April  30,  2001  [66  PR 
21602].  Comments  on  the  proposed  nUe 
were  due  on  June  29,  2001. 


AMS  received  23  comments  regarding 
the  proposed  amendments  to  the  Plan. 
Of  the  23  comments,  15  supported  the 
proposed  amendments,  and  eight 
comments  did  not  support  the  proposed 
amendments. 

In  sximmary,  the  14  comments 
supporting  the  amendments  cited  what 
they  believed  were  the  benefits  of  the 
current  program  and  how  the  revenue 
from  the  proposed  amendments  would 
improve  it  by  enhancing  the  industry's 
ability  to  compete  in  a  very  competitive 
global  marketplace. 

The  fifteenm  comment  that  supported 
the  proposed  amendments  expressed 
concern  regarding  Board  representation 
of  the  additional  handlers  who  would 
be  covered  by  the  program  if  the 
amendments  are  adopted.  The 
commenter  is  opposed  to  increasing  the 
size  of  the  Board.  As  explained  in  the 
April  30,  2001,  proposed  rule,  the 
additional  handlers  would  be  eligible  to 
serve  in  the  existing  handler  positions 
on  the  Board.  There  are  two  handlers  for 
each  of  seven  districts  established  under 
the  Plan,  and  this  would  not  change. 
Therefore,  there  would  be  no  increase  in 
the  size  of  the  Board. 

One  commenter  opposed  the 
proposed  amendments  because  he 
believed  that  he  would  have  to  pay  an 
additional  2  cents  per  cwt.  However,  the 
commenter  may  have  misimderstood 
the  proposal.  Any  current  producer- 
handler  would  not  be  considered  an 
additional  handler  required  to  pay  an 
additional  2  cents  per  cwt.  if  the 
amendments  are  adopted.  A  producer- 
handler's  assessment  obligation  would 
remain  the  same,  i.e.,  to  pay  the  2  cents 
per  cwt.  as  a  producer  and  the  2  cents 
per  cwt.  as  a  handler. 

Three  commeqters  asserted  that  the 
current  program  is  unworkable  and  does 
not  benefit  the  watermelon  industry. 
They  want  the  Department  to  conduct  a 
referendimi  on  whether  the  current 
watermelon  program  should  be 
terminated.  The  Department  would 
conduct  a  referendum  on  the  entire 
program  if  requested  by  the  Board  or  by 
10  percent  of  the  industry. 

Two  commenters  stated  that  the 
watermelon  program  is  working  well 
and  does  not  need  to  be  amended.  The 
Department  is  conducting  public 
rulemaking  and  a  national  referendum 
to  determine  the  level  of  industry 
support  for  the  amendments.  Therefore, 
these  comments  are  denied. 

One  commenter  expressed  the 
opinion  that  the  proposed  amendments 
would  not  treat  wholesalers  fairly. 
However,  the  purpose  of  the 
amendments  is  to  treat  all  watermelon 
handlers  in  the  same  manner.  Currently, 
only  first  handlers  are  assessed  under 
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the  program.  The  proposed  amendments 
would  also  assess  other  handlers,  such 
as  wholesalers,  in  the  watermelon 
marketing  chain.  Therefore,  this 
comment  is  denied. 

The  last  comment  opposed  to  the 
amendments  stated  that  the  proposed 
amendments  are  unfair  because  a 
majority  of  the  people  who  would  be 
afi^ected  by  the  proposed  amendments 
will  not  have  a  chance  to  vote  on  them 
and  national  supermarkets  would  be 
exempt.  The  Department  and  the  Board 
are  compiling  a  list  of  the  additional 
handlers  who  would  be  covered  by  the 
amendments  so  that  they  will  have  the 
opportimity  to  vote  on  whether  the 
amendments  become  effective.  In 
addition,  USDA  will  have  a  toll-fi«e 
telephone  number  for  these  handlers  to 
call  if  they  do  not  receive  a  ballot  so  that 
USDA  can  provide  them  with  a  ballot. 
Also,  national  supermarkets  would  not 
be  covered  by  the  amendment  because 
they  are  in  the  retail  segment  of  the 
marketing  chain.  The  piu-pose  of  the 
proposed  amendments  is  to  cover  all 
handlers  between  the  grower  and  the 
retail  segment.  Therefore,  this  comment 
is  denied. 

Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  eligible 
watermelon  producers,  handlers,  and 
importers  to  determine  whether  the  Plan 
and  the  regulations  issued  under  the 
Plan  should  be  amended  to  cover  all 
handlers  of  watermelons.  The 
amendments  to  the  Plan  will  be 
implemented  if  they  are  approved  by  a 
simple  majority  of  the  eligible 
watermelon  producers,  handlers,  and 
importers  voting  in  the  referendum. 

The  referendum  shall  be  conducted 
from  December  3,  2001  through  January 
11,  2002.  Ballots  will  be  mailed  to  all 
known  watermelon  producers,  handlers 
and  importers  on  or  before  November 
19,  2001.  Eligible  voters  who  do  not 
receive  a  ballot  may  call  1-888-720- 
9917  to  request  a  ballot.  All  ballots  will 
be  subject  to  verification.  Ballots  must 
be  received  by  the  referendum  agents  no 
later  than  4:30  p.m.  Eastern  Standard 
Time  on  January  11,  2002  to  be  counted. 

Daniel  R.  Manzoni.  Margaret  B.  Irby, 
and  Martha  B.  Ransom,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Programs,  Agricultiiral  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Room  2535-S,  Stop  0244,  Washington, 
DC  20250-0244,  are  designated  as  the 
referendum  agents  of  the  Secretary  of 
Agriculture  to  conduct  the  referendum. 
Subpart  D — Referendum  Procedures  (7 
CFR  1210.600-1210.607],  which  is 
being  published  separately  in  this  issue 


of  the  Federal  Register,  shall  be  used  to 
conduct  the  referendum. 

List  of  Subiects  in  7  CFR  Part  1210 

Administrative  practice  and 
procedure.  Advertising,  Consumer 
information,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements.  Watermelon  promotion. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Part  1210 
of  Title  7.  Chapter  XI  of  the  Code  of 
Federal  Regulations,  be  amended  as 
follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION 

1.  The  authority  citation  for  7  CFR 
Part  1210  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4901-4916. 

2.  Redesignate  §§  1210.301  through 
1210.314  as  follows: 


Old  section 

New 
section 

1210.301  

1210.313 

1201 .302 

1210.301 

1210.303 

1210.308 

1210.304 

1210.302 

1210.305 

1210.314 

1210  306 

1210309 

1210.307 

1210304 

1210.308 

1210.305 

1210  309 

1210.307 

1210.310 

1210.303 

1210.31 1  

1210.310 

1210.312 

1210.311 

1210.313 

1210312 

1210  314   

1210.306 

3.  Revise  newly  designated  §  1210.305 
to  read  as  follows: 

S 121 0.305    Handlw. 

Handler  means  any  person  (except  a 
common  or  contract  carrier  of 
watermelons  owned  by  another  person) 
who  handles  watermelons,  including  a 
producer  who  handles  watermelons  of 
the  producer's  own  production.  Handler 
shall  not  mean  a  retailer,  wholesale 
retailer,  foodservice  distributor,  or 
foodservice  operator. 

4.  Amend  §  1210.341  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  1 21 0.341    AsaaMiiwnts. 

(a)  Assessments  shall  be  levied  on  all 
watermelons  produced  and  handled  in 
and  imported  into  the  United  States  for 
consimiption  as  human  food.  Producers 
shall  be  assessed  2  cents  per 
hundredweight  on  the  watermelons  that 
they  produce.  Handlers  shall  be 
assessed  2  cents  per  hundredweight  on 
all  watermelons  that  they  handle, 
including  any  watermelons  handled 
after  their  importation  into  the  United 
States.  If  a  person  performs  both  a 


producing  and  a  handling  function  on 
any  lot  of  domestic  watermelons,  the 
person  shall  pay  both  the  producer 
assessment  and  the  handler  assessment 
on  those  watermelons.  Importers  shall 
be  assessed  4  cents  per  hundredweight 
on  the  watermelons  they  import  at  the 
time  of  entry  of  the  watermelons  into 
the  United  States, 
•        •        *        •        * 

(c)  Each  Randier  is  responsible  for 
payment  of  the  handler  assessment  to 
the  Board,  and  each  handler  who 
purchases  watermelons  from  a  producer 
is  responsible  for  the  collection  and 
payment  to  the  Board  of  both  the 
producer  assessment  and  the  handler's 
own  assessment.  A  handler  who 
piuchases  watermelons  from  a  producer 
may  collect  the  producer  assessment 
frtim  the  producer  or  deduct  the 
assessment  from  the  proceeds  paid  to 
the  producer  on  whose  watermelons  the 
assessments  are  made.  A  handler  who 
purchases  from  a  producer  shall 
maintain  separate  records  for  each 
producer's  watermelons  handled, 
including  watermelons  produced  by  the 
handler.  In  addition,  all  handlers  shall 
maintain  records  that  indicate  the  total 
quantity  of  watermelons  handled  by  the 
handler,  including  those  that  are  exempt 
under  this  Plan,  and  such  other 
information  as  may  be  prescribed  by  the 
Board. 
***** 

5.  Amend  §  1210.350  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 

§1210.350    Report*. 

(a)  Handlers  shall  report  to  the  Board 
at  such  times  and  in  such  maimer  as  the 
Board  may  prescribe  by  regulations 
whatever  information  may  be  necessary 
in  order  for  the  Board  to  perform  its 
duties.  In  addition,  each  handler  who 
purchases  watermelons  from  a  producer 
shall  maintain  a  record  with  respect  to 
each  producer  for  whom  watermelons 
were  handled  and  for  watermelons 
produced  and  handled  by  the  handler. 
Such  reports  may  include,  but  shall  not 
be  limited  to,  the  following  information: 
***** 

6.  Amend  §  1210.402  by  revising 
paragraph  (b)  to  read  as  follows: 

{1210.402    Votar  and  board  memter 
nomlnaa  eligibility. 

*****  <^ 

(b)  Any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
entity  which  is  engaged  in  the 
production  or  handling  of  watermelons 
is  considered  a  person  and  as  such  is 
entitled  to  only  one  vote,  except  that 
such  person  may  cast  proxy  votes  as 
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provides  in  §  1210.403  and  §  1210.404 
of  this  subpart. 


7.  Amend  §  1210.404  by  revising 
paragraph  (d)  to  read  as  follows: 

§1210.404    Importer  ineinber,noinination 
and  selection.  j 

(d)  Any  individual,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
entity  which  is  engaged  in  the  importing 
of  watermelons  is  considered  a  person 
and  as  such  is  entitled  to  only  one  vote, 
except  that  such  person  may  cast  proxy 
votes  as  provided  in  paragraph  (e)(1)  of 
this  section. 
•        •        •        *        •        I 

8.  Amend  §  1210.515  by  revising 
paragraph  (a)  to  read  as  follows: 

f  1210.515    Levy  of  assessments. 

(a)  An  assessment  of  2  cents  per 
hundredweight  shall  be  levied  on  all 
watermelons  produced  in  the  United 
States  for  ultimate  consumption  as 


human  food.  An  assessment  of  2  cents 
per  hundredweight  shall  be  levied  on  all 
watermelons  handled  for  ultimate 
consumption  as  human  food.  An 
assessment  of  4  cents  per 
himdredweight  shall  be  levied  on  all 
watermelons  imported  into  thcUnited 
States  for  ultimate  consumption  as 
human  food  at  the  time  of  entry  into  the 
United  States. 
•        *        *        •        * 

9.  Remove  and  reserve  §  12l6'517. 

10.  Amend  §  1210.518  by  revising 
paragraphs  (a)  and  (b)(1)  and  by  adding 
a  new  paragraph  (b)(3)  to  read  as 
follows: 

S 1 21 0.51 8    Payment  of  assessments. 

(a)  Time  of  payment.  The  assessment 
of  domestically  produced  watermelons 
shall  become  due  at  the  time  of  each 
handling  of  the  watermelons  for  non- 
exempt  piirposes.  The  assessment  on 
imported  watermelons  shall  become  due 
at  the  time  of  entry,  or  withdrawal,  into 
the  United  States  and  at  the  time  of  each 
subsequent  handling. 


(b)  Responsibility  of  payment.  (1)  A 
handler  who  purchases  watermelons 
from  a  producer  is  responsible  for  "^^ 
collection  and  payment  of  both  the 
producer's  and  the  handler's 
assessment.  A  handler  may  collect  the 
producer's  assessment  from  the 
producer  or  deduct  the  producer's 
assessment  from  the  proceeds  paid  to 
the  producer  on  whose  watermelons  the 
producer  assessment  is  made.  Any  such 
collection  or  deduction  of  producer 
assessment  shall  be  made  not  later  than 
the  time  when  the  handler  handles  the 
watermelons. 
***** 

(3)  The  payment  of  assessments  on 
any  handling  of  watermelons  is  the 
responsibility  of  the  handling  party. 

***** 

Dated:  October  30,  2001. 

Kenneth  C.  Clayton, 

Associate  Administrator,  Agricultural 
Marketing  Service. 

[FR  Doc.  01-27815  Filed  11-6-01;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docfct  Wo.  FH  4682  N  02] 

Notice  Of  Regulatory  Waiver  Requeeta 
Granted  for  ttte  Second  Quarter  of 
Calendar  Year  2001 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  the  granting  of 
regulatory  waivers  from  April  1,  2001, 
through  June  30,  2001. 

SUHMARY:  Section  106  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  requires  HUD  to  publish 
quarterly  Federal  Register  notices  of  all 
regulatory  waivers  that  HUD  has 
approved.  Each  notice  must  cover  the 
quarterly  period  since  the  most  recent 
Federal  Register  notice.  The  purpose  of 
this  notice  is  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act.  This  notice  contains  a  list 
of  regulatory  waivers  granted  by  HUD 
during  the  quarter  be^nning  on  April  1 , 
2001  and  ending  on  June  30,  2001. 
FOn  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice, 
contact  Aaron  Santa  Anna,  Assistant 
General  Counsel  for  Regulations,  Room 
10282,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Washington,  DC  20410;  telephone 
(202)  708-3055  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8391. 

For  information  concerning  a 
particiilar  waiver  action  for  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  follow  the 
description  of  the  waiver  granted  in  the 
accompanying  list  of  waiver<-grant 
actions. 

SUPPLEMENTARY  INFORMA-nON:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989  (the  "HUD  Reform 
Act"),  the  Congress  adopted,  at  HUD's 
request,  legislation  to  limit  and  control 
the  granting  of  regulatory  waivers  by 
HUD.  Section  106  of  the  HUD  Reform 
Act  added  a  new  section  7(q)  to  the 
Department  of  Housing  and  Urban 
Development  Act  (2  U.S.C.  3535(q)), 
which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
reg\ilation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 


to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  HUD  has 
approved,  by  publishing  a  notice  in  the 
Federal  Rej^er.  These  notices  (each 
covering  the  period  since  the  most 
recent  previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  ror 
approval  of  the  request; 

e.  State  how  addutional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  of  the  HUD  Reform  Act 
also  contains  requirements  applicable  to 
waivers  of  HUD  handbook  provisions 
that  are  not  relevant  to  the  purpose  of 
this  notice. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  on  April  22, 
1991  (56  FR  16337).  This  notice  covers 
HUD's  waiver-grant  activity  from  April 
1,  2001  through  June  30,  2001.  For  ease 
of  reference,  the  waivers  granted  by 
HUD  are  listed  by  HUD  program  office 
(for  example,  the  Office  of  Community 
Planning  and  Development,  the  Office 
of  Housing,  the  Office  of  Public  and 
Indian  Housing,  etc.).  Within  each 
program  office  grouping,  the  waivers  are 
listed  sequentially  by  the  section  of  title 
24  being  waived.  For  example,  a  waiver 
grant  action  involviiig  the  waiver  of  a 
provision  in  24  CFR  part  58  would  come 
before  a  waiver  of  a  provision  in  24  CFR 
part  570. 

Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  For  example,  a 
waiver  of  both  58.73  and  58.74  would 
appear  sequentially  in  the  listing  imder 
58.73. 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
earliest-dated  waiver  grant  action. 

Should  HUD  receive  additional 
reports  of  waiver  actions  taken  during 
the  period  covered  by  this  report  before 
the  next  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  ocoirred 
between  July  1,  2001  through  September 
30,  2001. 


Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
HUD  regulations  is  brovided  in  the 
Appendix  that  follows  this  notice. 

Dated:  C)ct^bOT29,  2001. 
Aiphonso  Jacluon, 

Deputy  Secntary. 

Appendix — Listing  of  Waivers  of 
Regulatory  Requirements  Granted  by 
Offices  of  the  Department  of  Housing 
and  Urban  Development  April  1, 2001 
Through  June  30.  2001 

Note  to  Reader  More  information  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
after  each  set  of  waivers  granted. 

The  regulatory  waivers  granted  appear  in 
the  following  order: 

I.  Regulatory  waivers  granted  by  the  Office  of 
Community  Planning  and  Development. 

II.  Regulatory  waivers  granted  by  the  Office 
of  Fair  Housing  and  Equal  Opportunity. 

m.  Regulatory  waivers  granted  by  the  Office 
of  Housing. 

IV.  Regulatory  waivers  granted  by  the  Office 
of  Multifamily  Housing  Assistance 
Restructuring. 

V.  Regulatory  waivers  granted  by  the  Office 
^    of  Public  and  Indian  Housing. 

I.  Regulatory  Waivers  Granted  by  the  Office 
of  Community  Planniiig  and  Development 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  91.520(a). 
Project/Activity:  The  City  of  Moline, 

Illinois,  requested  a  waiver  of  the  submission 
deadline  for  the  City's  2000  program  year 
CAPER 

Nature  of  Requirement:  24  CFR  91.520(a) 
requires  each  grantee  to  submit  a 
performance  report  to  HUD  within  90  days 
after  the  close  of  the  grantee's  program  year. 

Granted  By:  Donna  M.  Abbenante,  Acting 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Date  Granted:  June  22,  2001. 

Reasons  Waived:  The  extension  was 
needed  because  the  key  person  responsible 
for  the  report  was  replaced.  The  new  staff 
person  is  unfamiliar  with  the  CAPER 
requirements  and  needs  additional  time  to 
complete  the  report.  The  Department 
determined  that  there  was  good  cause  to 
grant  the  waiver.  While  submission  of  a 
timely  report  is  important,  it  is  also 
important  to  ensure  that  the  report  submitted 
is  accurate.  The  City  received  an  extension  to 
August  31.  2001  to  submit  its  CAPER. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Commimity  Plaiming  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington,  DC  20410;  Room  7152  (202) 
70S-2565.  ext.4556. 

•  Aegu7ation;  24  CFR  92.212(b). 
Project/Activity:  Wharton  County,  Texas 

requested  a  waiver  of  the  HOME  pre-award 
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costs  requirements.  The  Coimty  must  prepare 
a  Consolidated  Plan  and  does  not  have  funds 
to  pay  the  administrative  costs  associated 
with  the  development  of  a  Consolidated  Plan. 

Nature  of  Requirement:  24  CFR  92.12(b) 
limits  pre-award  costs  for  administrative  and 
planning  expenses  to  costs  incurred  after  the 
beginning  of  a  participating  jurisdiction's  (PJ) 
consolidated  program  year. 

Granted  By:  Donna  M.  Abbenante,  Acting 
General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

Date  Granted:  June  15,  2001. 

Reasons  Waived:  HUD  determined  that 
there  was  good  cause  for  the  waiver  and 
failure  to  grant  the  waiver  would  create  a 
significant  hardship  for  the  County.  The  PJ  is 
not  a  CDBG  entitlement  community  and  does 
not  receive  any  CDBG  funds.  The  preparation 
of  a  Consolidated  Plan  is  a  new  undertaking. 

Contact:  Cornelia  Robertson-Terry,  Office 
of  Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
20410,  Room  7152,  telephone:  (202)  708- 
2565,  ext.4556. 

n.  Regulatory  Waivers  Granted  by  the  Office 
of  Fair  Housing  and  Equal  Oi^Mrtunity 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation:  24  CFR  115.207(d)(1). 
Project/Activity:  Rockland  Coimty 

Commission  on  Human  Rights,  Roddand 
County,  New  York  "  Certification  of 
Substantially  Equivalent  Agencies  and  the 
Fair  Housing  Assistance  Program. 

Nature  of  Requirement:  The  regulation  at 
§  115.207(d)(1).  restricts  the  term  of  the 
Agreement  for  the  Interim  Referral  of 
Complaints  and  Other  Utilization  of  Services 
(interim  agreement)  to  no  more  than  three 
years. 

Granted  By:  Floyd  O.  May.  Deputy 
Assistant  Secretary  for  Operations  and 
Management. 

Date  Granted:  March  1.  2001. 

Reason  Waived:  During  the  second  year  of 
the  interim  agreement,  Rockland  County 
Commission  on  Human  Rights  (RCCHR) 
developed  unexpected  problems.  During  the 
third  year,  the  Department  provided  RCCHR 
with  a  Performance  Improvement  Plan. 
RCCHR  is  now  performing  in  a  satisfectory 
manner  and  has  the  ability  to  fulfill  its 
programmatic  obligations.  This  waiver 
extended  the  interim  agreement  of  RCCHR 
and  authorized  RCCHR  to  continue  receiving 
capacity  building  funds  for  a  fourth  year. 

Contact:  Kenneth  J.  Carroll,  Office  of  Fair 
Housing  and  Equal  Opportunity,  Office  of 
Programs,  FHIP/FHAP  Support  Division. 
Department  of  Housing  and  Urban 
Development,  Room  5222, 451  Seventh 
Street.  SW.  Washington.  DC  20410; 
telephone:  (202)  708-0883.  extension  7407. 

m.  Regulatory  Waivers  Granted  by  the 
Office  of  Housing 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  peraon  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Aeration:  24  CFR  200.85(b). 


Project/Activity:  Lambert  House  North, 
South  and  East  Project  Numbers  012-55125, 
012-55240.  012-55250.  New  York.  New 
York. 

Nature  of  Requirement:  Section  200.85(b) 
prohibits  an  inferior  lien  from  being  placed 
on  a  property  with  a  HUD-insured  mortgage, 
which  will  be  repaid  from  mortgage  proceeds 
other  than  surplus  cash  or  residual  receipts, 
except  in  the  case  of  the  inferior  lien  created 
by  an  operating  loss  insured  pursuant  to 
section  223(d)  of  the  National  Housing  Act 
(12  U.S.C.  1701  et  seq.),  or  a  supplemental 
loan  insured  pursuant  to  section  241  of  the 
National  Housing  Act. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

Date  Granted:  April  9,  2001. 

Reason  Waived:  This  waiver  was  granted 
after  the  New  York  Multifamily  Hub's  review 
of  the  owner's  budget  submission  and 
determination  that  the  projects  are  generating 
sufficient  funds  to  support  the  pay  back  of 
the  new  uninsured  loans.  Allowing  this  loan 
to  be  serviced  from  operating  cash  will 
enable  these  projects  to  be  repaired  and 
continue  to  serve  as  an  affordable  housing 
resource  for  the  public. 

Contact:  Ronald  W.  Wallace,  Field  Asset 
Management  Division.  Office  of  Asset 
Management,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Room  6176,  Washington,  DC  20410; 
telephone:  (202)  708-0614,  extension  2590. 

•  Regulation:  24  CFR  202.3(c)(2)(iii). 
Project/ Activity:  Credit  Watch/Termination 

Threshold.  Washington,  D.C. 

Nature  of  Requirement:  To  raise  the 
threshold  for  placing  a  HUD/FHA  approved 
lender  on  Credit  Watch  status  when  its 
default  and  claim  rate  exceeds  the  field  office 
de&ult  and  claim  rate. 

Granted  By:  John  C  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  27.  2001. 

Reason  Waived:  Waiving  the  regulation 
permits  HUD/FHA  to  initially  focus  on  those 
lenders  originating  the  worst  performing 
loans.  The  waiver  will  adjust  the  Credit 
Watch  threshold  from  being  between  150% 
and  200.9%  of  the  HUD  field  office  default 
and  claim  rate  to  bMns  between  200%  and 
300.9%  of  that  rat^rTli«.K»fver  is  limited  to 
Credit  Watch  reviews  conducted  in  the 
second  quarter  of /FY  2001. 

Contact:  Joy  L.  Hadley.  Director,  Quality 
Assurance  Division.  IDepartment  of  Housing 
and  Urban  Development,  451  Seventh  Street 
SW,  Room  B133-P3214.  Washington.  DC 
20410;  telephone:  (202)  708-2830. 

•  Regulation:  24  CFR  203.357(c). 
203.370(c)(1)  &  (4),  203.673(c).  203.674(b)(1)- 
(4),  203.675.  203.676,  203.677,  203.678. 

Project/Activity:  United  Pathways 
Foundation,  Pembroke  Pines,  Florida. 

Nature  of  Requirement:  Section  203.673(c) 
precludes  reimbursement  for  relocation 
expenses  during  repaire;  24  CFR 
203.674(b)(1),  (2).  (3)  and  (4)  states  some  of 
the  required  conditions  for  continued 
occupancy  for  an  occupant  who  does  not 
meet  the  illness  or  injury  criteria:  24  CFR 
203.675  sets  out  the  requirements  for 
adequate  notice  to  occupants  of  pending 


acquisition;  24  CFR  203.676  states  that  an 
occupant  must  request  continued  occupancy 
within  20  days  after  notice  of  pending 
acquisition;  24  CFR  203.677  deUils  the 
Department's  procedures  in  its  decision  to 
approve  or  deny  a  request  for  occupied 
conveyance;  24  CFR  203.678  requires  that  a 
property  be  conveyed  to  HUD  vacant:  24  CFR 
203.370(c)(1)  and  (4)  requires  that  in  order  to 
be  considered  for  the  pre-foreclosure  sale 
procedure,  one  must  be  an  owner-occupant 
in  a  single  family  residence  that  is  security 
for  an  FHA-insured  mortgage,  and  one  must 
have  received  homeownership  counseling;  24 
CFR  203.357(c)  requires  a  mortgagee  to 
obtain  prior  written  consent  from  the 
Commissioner  in  order  to  accept  a  deed  in 
lieu  of  foreclosure  from  an  individual  who 
owns  more  than  one  FHA-insured  property. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing- 
Deputy  Federal  Housing  Commissioner. 
Date  Granted:  April  25.  2001. 
Reason  Waived:  Regulations  were  waived 
in  order  to  allow  the  Department  to  use  loss 
mitigation  approaches  to  dispose  of  111 
properties  securing  FHA-insured  mortgages 
in  various  states  of  default  and  foreclosure, 
while  protecting  the  tenants.  The  properties' 
owner.  United  Pathways  Foundation,  had 
filed  for  Chapter  11  bankruptcy. 

Contact:  Joe  McCloskey.  Director.  Office  of 
Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  SW,  Washington, 
DC  20410;  telephone:  (202)  708-1672. 
•  Regu/ation.  24  CFR  203.370(c)(1)  ft  (4). 
Project/Activity:  Non-profit  mortgagore  in 
New  York  City  area. 

Nature  of  Requirement:  Sections 
203.370(c)(1)  and  (4)  require  that,  in  order  to 
be  considered  for  the  pre-foreclosure  sales 
procedure,  one  must  be  an  owner-occupant 
in  a  one-to-four  bmily  dwelling  that  is 
security  for  an  FHA-insured  mortgage,  and 
one  must  have  received  homeowmerehip 
counseling. 

Granted  By:  Sean  G.  Cassidy,  Deputy 
Assistant  Secretary  for  Housing — Deputy 
Federal  Housing  Commissioner. 
Date  Granted:  May  8,  2001. 
Reason  Waived:  In  aggregate,  these  non- 
profit mortgagore  own  approximately  719 
properties  located  in  and  around  New  York 
City.  Fraudulent  activities  of  some  sellere. 
originating  mortgagees,  appreisera,  title 
companies,  and  others,  resulted  in  under- 
funding  the  rehabilitation,  incomplete 
rehabilitation,  insufficient  rental  income  to 
service  the  debt,  and  mortgage  default.  Many 
of  the  non-profit  mortgagors  were  misled  by 
assurances  that  consultants  would  oversee 
the  rehabilitation  of  the  properties  and  that 
the  rehabilitated  properties  would  generate 
sufficient  cash  flow.  Many  of  the  non-profit 
mortgagore  lacked  the  financial  capacity  and 
experience  to  rehabilitate  the  properties. 

Regulations  were  waived  in  order  to  allow 
the  Department  to  consider  pre-foreclosure 
purchase  offers  for  less  than  the  full 
indebtedness  on  these  properties.  The 
regulation  provides  that  the  mortgagor  must 
be  an  owner-occupant  in  order  to  be  eligible 
for  the  pre-foreclosure  sale  program.  Non- 
profit mortgagors  are  not  owner-occupant 
mortgagore.  The  regulation  also  provides  that 
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the  owner  must  receive  housing  counseling 
about  loss  mitigation  alternatives  before  a 
pre-foreclosure  sale  would  be  considered. 
Housing  counseling  is  geared  towards  owner- 
occupant  mortgagors.  The  non-profit 
mortgagors  receive(d)  similar  information 
through  means  other  than  counseling.  Pre- 
foreclosure  sales  reduce  the  losses  incurred 
by  the  insurance  funds  because  HUD  does 
not  have  to  include  the  expense  of 
foreclosure  proceedings  in  the  payments  for 
insurance  claims. 

Contact:  Joe  McCloskey,  Director,  Office  of 
Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone:  (202)  708- 
1672. 

•  Regulation:  24  CFR  203.670(b), 
203.673(b),  203.674(a)(1),  and  203.675(b). 

Project/Activity:  St.  Ambrose  Housing  Aid 
Center,  Baltimore,  Maryland. 

Nature  of  Requirement:  These  regulations 
prohibit  the  Secretary  from  accepting 
properties  which  are  conveyed  occupied. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  May  17,  2001. 

Reason  Waived:  These  waivers  are 
appropriate  because  the  occupant  is  a  victim 
of  predatory  lending  activities  in  the 
Baltimore  pilot  project.  The  occupant  was 
also  the  subject  of  a  "Fleecing  of  America" 
segment  on  NBC  News.  The  occupant's 
mortgage  was  determined  to  be  based  on  a 
grossly  inflated  property  value. 
Unfortunately,  the  originating  lender, 
American  Skycorp,  Inc.,  is  no  longer  in 
business.  Therefore,  no  restitution  can  be 
obtained  from  her  former  lender.  Her 
.mortgage  is  currently  in  foreclosure  and  her 
jcredit  history  is  such  that  the  occupant 
'jcannot  qualify  for  another  loan. 
)    St.  Ambrose  Housing  Aid  Center,  a  HUD 
approved  housing  counseling  agency  and 
housing  provider,  has  agreed  to  purchase  the 
property  following  acquisition  by  the 
Department  through  a  deed  in  lieu  of 
foreclosure.  The  occupant  will  remain  in  the 
property  and  become  a  tenant  of  St.  Ambrose 
Housing  Aid  Center.  After  the  property  is 
conveyed  to  HUD,  the  M&M  contractor  will 
make  certain  repairs  to  the  property  as  well 
as  replace  the  furnace  and  water  heater. 
Unless  the  actions  are  taken,  the  property 
may  fail  to  meet  HUD's  Habitability 
Standards.  During  the  time  the  occupant  is  a 
tenant,  she  will  receive  counseling  and  help 
to  repair  her  credit  status.  When  the 
occupant  is  eligible  for  a  mortgage  loan,  St. 
Ambrose  ^ill  sell  the  property  to  the 
occupant. 

Contact:  Trudy  Dotson,  Asset  and  Property 
Disposition  Division,  Office  of  Single  Family 
Asset  Management.  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street 
SW.  Washington.  DC  20410;  telephone:  (202) 
708-1672. 

•  Regulation:  24  CFR  219.220(b). 
Project /Activity:  Bethel  Church  Homes  1 

and  n,  FHA  Project  Numbers,  061-35006  and 
061-55035,  Athens.  Georgia. 

Nature  of  Requirement:  Section  219.220(b) 
governs  the  repayment  of  assistance  provided 
under  the  Flexible  Subsidy  Program  for 


Troubled  Projects  prior  to  May  1, 1996.  This 
provision  requires  repayment  of  the  flexible 
subsidy  loan  at  time  of  prepayment. 

Granted  By:  Sean  G.  Cassidy,  General 
Assistant  Secretary  for  Housing — Deputy 
Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001. 

Reason  Waived:  This  waiver  was  granted 
in  order  to  allow  the  owner  of  Bethel  Church 
Homes  I  and  n  to  repay  the  existing 
mortgage,  obtain  one  new  FHA-insured 
mortgage  and  perform  substantial 
rehabilitation  of  the  properties.  This  will 
allow  the  flexible  subsidy  loans  to  remain  as 
soft  second  and  third  mortgages.  If  the  waiver 
had  not  been  granted,  the  owner  would  not 
have  had  the  available  funds  to  repay  the 
flexible  subsidy  loans  and  he  would  not  be 
able  to  obtain  the  FHA-insured  financing  of 
the  new  mortgage,  thereby  losing  the 
opportunity  to  improve  this  much  needed 
housing  for  low-income  citizens  of  Athens, 
Georgia. 

Contact:  Cindy  W.  Bridges,  Field  Asset 
Management  Division,  Office  of  Asset 
Management,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Room  6160,  Washington,  DC  20410; 
telephone:  (202)  708-0614,  extension  2603. 

•  Regulation:  24  CFR  234.26fb). 
Project/Activity:  Temporary  establishment 

of  approval  process  for  condominium 
projects  and  FHA  mortgage  insurance  on 
condominium  units  located  in  the 
Commonwealth  of  Puerto  Rico. 

Nature  of  Requirement:  Section  234.26(b) 
requires  that  a  condominium  project  be 
committed  to  a  plan  of  condominium 
ownership  by  a  deed,  or  other  recorded 
instrument  that  is  acceptable  to  the 
Department. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  June  11,  2001. 

Reason  Waived:  The  regulation  was  waived 
to  permit  the  approval  of  condominium 
projects  and  insurance  of  individual  units  in 
condominiums  whose  plans  for  ownership 
have  been  presented  to  the  Commonwealth  of 
Puerto  Rico  Registry  for  recordation  but  not 
yet  recorded,  provided  that  title  insurance  is 
obtained  on  each  unit  insured.  Under  Puerto 
Rico's  inscription  process,  legal  documents 
creating  a  condominium  regimCPare  first 
"presented"  to  the  Commonwealth  of  Puerto 
Rico  Registry  for  review.  Acceptable 
documents  are  then  recorded.  Due  to  current 
backlog,  this  process  can  take  several  years. 
At  presentment  a  condominium  is 
established  and  during  the  review  process  a 
purchaser  acquires  a  fee  interest  in  the  unit 
together  with  a  common,  undivided  interest 
in  the  common  areas.  This  waiver  is  effective 
for  one  year  from  the  date  it  was  granted  and 
shall  not  involve  more  than  3,064  dwelling 
units. 

Contact:  Vance  T.  Morris,  Director  Office  of 
Single  Family  Production,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW,  Washington.  DC  20410; 
telephone:  (202)  708-2121  extension  2204. 

•  RegulaUon:  24  CFR  234.26(e)(3). 
Project/ Activity:  Insurance  for  a  mortgage 

on  an  individual  unit  in  Mt.  Vernon  Lake 
Condominium,  Alexandria,  Virginia. 


Nature  of  Requirement:  Section 
234.26(e)(3)  requires  that  at  least  51%  of  all 
femily  units  in  a  condominium  project  be 
occupied  by  the  owners  as  a  principal  or 
secondary  residence,  or  have  been  sold  to 
owners  who  intend  to  meet  this  occupancy 
requirement. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  27,  2001. 

Reason  Waived:The  regulation  was  waived 
to  insure  a  HUD-owned  condominium  in  a 
condominium  project  that  had  an  owner- 
occupancy  rate  of  43%.  The  Department  has 
an  interest  in  the  continued  viability  of  the 
condominium  project  because  there  are  other 
HUD-insured  properties  in  the  project.  The 
individual  unit  benefited  by  this  waiver  was 
in  good  condition  and  being  sold  at  105%  of 
the  list  price  to  an  owner-occupant.  Sale  of 
the  unit  would  eliminate  further  marketing 
costs  to  the  Department. 

Contact:  Vance  T.  Morris,  Director,  Office 
of  Single  Family  Production,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.  Washington,  EX:  20410; 
telephone:  (202)  708-2121  extension  2204. 

•  Regulation:  24  CFR  291.100(a)(2). 
Project/Activity:  Granting  a  former 

mortgagor  a  right  of  first  refusal  on  a  property 
in  Lake  Worth,  Florida. 

Nature  of  Requirement:  Section 
291.100(a)(2)  prohibits  HUD  from  allowing  a 
former  mortgagor  in  occupancy,  who  has 
defaulted  on  the  mortgage,  the  right  of  first 
refusal  to  repurchase  the  same  property. 

Granted  By:  Sean  Cassidy,  General  Deputy 
Assistant  Secretary  for  Housing — Deputy 
Federal  Housing  Commissioner. 

Date  Granted:  May  31,  2001. 

Reason  Waived:  The  waiver  is  appropriate 
since  the  occupant  is  100%  disabled  as  a 
result  of  an  accident.  At  the  present  time  she 
has  received  a  monetary  settlement,  which 
includes  a  monthly  allocation  for  life.  The 
occupant  has  spent  approximately  $40,000  of 
her  money  modifying  the  residence  to 
handicapped  accessible  standards.  An         '* 
interior  and  exterior  inspection  of  the 
property  revealed  that  the  occupant  has 
maintained  it  in  a  highly  satisfactory  manner. 
The  property  has  been  appraised  at  $100,000 
and  the  occupant  has  obtained  her  own 
financing.  In  light  of  the  occupant's  medical 
conditidfa,  financial  capacity  and  ability  to 
maintain  the  property  this  waiver  was 
granted. 

Contact:  Trudy  Dotson,  Asset  Management 
and  Disposition  Division,  Office  of  Single 
Family  Asset  Management,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.  Washington,  DC  20410; 
telephone:  (202)  708-1672. 

•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Charles  O.  Miles  Manor, 

Ecorse,  Michigan,  Project  Number:  044- 
EE064/MI2&-S991-005. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibiu  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Conunissioner. 

Date  Granted:  April  2.  2001. 
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Reason  Waived:  The  State  of  Michigan  had 
experienced  a  large  increase  in  the  cost  of 
developing  new  projects  and  many 
contractors  used  a  "take  it  or  leave  it"  pricing 
approach,  and  the  Sponsor  had  secured 
funds  from  Wayne  County's  City  Home  funds 
and  the  Weinberg  Foundation. 

Contact:  Faye  Norman,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  2482. 

•  flegu/otjon.  24  CFR  891.100(d). 
Project/Activity:  Liberty  Apartments, 

Fulton,  Missouri,  Project  Number:  085- 
HD028/MO36-Q991-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001. 

Reason  Waived:  The  shape  and  topography 
of  the  site  required  additional  grading  and 
construction  of  a  retaining  wall  to  achieve 
proper  drainage  away  bom  the  building,  bids 
for  the  electrical  and  plumbing  contracts 
came  in  at  a  much  higher  rate  than 
anticipated,  the  high  cost  factor  of  156 
percent  was  not  sufficient  for  the  Fulton  area, 
the  project  was  economically  designed  and 
was  comparable  to  other  similar  projects 
developed  in  the  area. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  2696. 

•  i?egu7ation.- 24  CFR  891.100(d). 
Project/Activity:  Jordan  Bay  Place, 

Raymond,  Maine,  Project  Number:  024- 
EE050/ME26-S991-001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to 
similar  projects  in  the  area,  and  the  Sponsor/ 
Owner  had  exhausted  all  efforts  to  obtain 
additional  funds  from  outside  sources. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension  3821. 

•  Regu/ation;  24  CFR  891.100(d). 
Project/Activity:  Mt.  Olive  Elderly  Coop, 

Randallstown.  Maryland,  Project  Number: 
052-EE032/MD06-S991-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 


Date  Granted:  April  2,  2001. 

Reason  Waived:  Material  costs  had  risen, 
there  was  a  shortage  of  skilled  laborers, 
which  has  caused  the  overall  cost  of 
construction  to  rise,  and  the  project  was 
economically  designed  and  comparable  to 
other  similar  projects  constructed  in  the  area. 

Contact:  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension  2696. 

•  Aeguiatio/i:  24  CFR  891.100(d). 
Project/Activity:  Roxbury  Senior  Housing, 

Roxbury,  Connecticut,  Project  Number  017- 
EE039. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  in  cost  to 
similar  projects,  and  the  Sponsor  could  not 
contribute  any  additional  funds. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  Grant  Administration,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.  Washington,  DC  20410; 
telephone:  (202)  708-0614  extension  2475. 

•  Aegu/ation.  24  CFR  891.100(d). 
Project/Activity:  Kirkland  Union  Plaza, 

Vancouver,  Washington,  Project  Number: 
126-EE028/OR16-S981-003. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to 
similar  projects  in  the  area  and  the  Owner 
had  secured  funds  from  the  City  of 
Vancouver  and  the  Vancouver  Housing 
Authority. 

Contact:  Faye  Norman,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  2482. 

•  Regu/atjon:  24  CFR  891.100(d). 
Project/Activity:  Diamond  Springs  Phase  11, 

Diamond  Springs,  California,  Project 
Number:  136-EE053/CA30-S991-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  project  was 
etonomically  designed,  comparable  to 
similar  projects  in  the  area,  and  the  Sponsor/ 
Owner  had  exhausted  all  efforts  to  obtain 
additional  funds  from  outside  sources. 


Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  3821. 

•  Aegu/ation.' 24  CFR  891.100(d). 
Project/ Activity:  West  Hamlin  Unity 

Apartments,  West  Hamlin,  West  Virginia, 
Project  Number:  045-HD026/WV1 5^2971- 
002. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  6,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to 
similar  project  in  the  area,  and  the  Sponsor/ 
Ov«rner  had  exhausted  all  efforts  to  obtain 
additional  funds  from  outside  sources. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410:  telephone:  (202)  708- 
0614  extension  3821. 

•  Aegu/otjon:  24  CFR  891.100(d). 
Project/Activity:  Immacolata  Manor 

Homes,  Liberty,  Missouri,  Project  Number: 
084-HD03 1 /MOl  6-Q991 -004 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  6.  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to 
similar  projects  in  the  area,  and  the  Spionsor/ 
Owner  had  exhausted  all  efforts  to  obtain 
additional  funds  from  outside  sources. 

Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washitigton.  DC  20410;  telephone:  (202)  708- 
0614  extension  3821. 

•  Aegu/ation.  24  CFR  891.100(d). 
Project/Activity:  Woodbury  Senior 

Housing,  Woodbury,  Connecticut,  Project 
Number:  017-EE044/CT26-S981-O02. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Dote  Granted:  April  10,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to  other 
similar  projects  in  the  jurisdiction,  and  all 
efforts  to  lower  the  cost  of  the  project  had 
been  exhausted. 

Contact:  Dianna  Plaugher.  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension  6791. 
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•  Regulation:  24  CFR  891.100(d). 
Project/Activity:  Mill  Pond  Village, 

Montrose,  Virginia,  Project  Number:  051- 
EE072A('A3&-S991-003. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d}  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  16,  2001. 

Reason  Waived:  The  project  was  modest  in 
design  and  the  development  team  had  taken 
all  reasonable  steps  to  assure  a  cost  effective 
project. 

Contact:  Dianna  Plaugher,  OfSce  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  6791. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/ Activity:  Twin  Elm  Project,  Nassau 
County.  New  York,  Project  Number.  012- 
HD080/NY36-Q981-001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Dafe  Granted:  April  6,  2001. 

Reason  Waived:  The  Owner  had  exhausted 
all  efforts  to  find  additional  funds  from  other 
sources.  Also,  a  delay  of  over  one  year  was 
encountered  due  to  issues  associated  with 
incorporation. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephcme:  (202)  708- 
0614  extension  2475. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Washington  Court,  Red 
Bluff,  California,  Project  Number:  136- 
EE046/C:A30-S981-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  6,  2001. 

Reason  Waived:  There  were  2530  flags 
placed  on  both  the  Owner  and  management 
agent,  and  the  project  was  economically 
designed  and  comparable  to  other  similar 
projects  developed  in  the  area.  Also,  the 


project  experienced  delays  while  the  2530 
process  was  being  resolved. 

Contact:  Dianna  Plaugher,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  6791. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/ Activity:  St.  Peter's  Place  II  Elderly 
Housing,  Borough  of  Phoenixville,  Chester 
County,  Pennsylvania,  Project  Number:  034- 
EE070/PA26-S971-002. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amoimt  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  9,  2001. 

Reason  Waived:  Delays  were  caused  due  to 
problems  the  Owner  had  in  identifying  a 
qualified  general  contractor.  Also,  the  project 
was  economically  designed,  comparable  to 
other  similar  projects  developed  in  the 
jurisdiction,  and  the  Sponsor  had  exhausted 
all  efforts  to  obtain  additional  funding  from 
other  sources. 

Contact:  Brenda  Butler,  Offlce  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  6788. 

•  flegu/ofjon.  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Gibbstown  VOA  Elderly 
Housing,  Township  of  Greenwich,  Gloucester 
County,  New  Jersey,  Project  Number:  035- 
EE030/NI39-S971-007. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  10,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to 
similar  projects  in  the  area  and  the  Sponsor/ 
Owner  had  exhausted  all  efforts  to  obtain 
additional  funds  fixtm  outside  sources.  Also, 
the  project  had  been  delayed  due  to 
unanticipated  changes  in  fees  charged  by  the 
Town  of  Greenwich,  increased  contractor 
fees,  easement  negotiations,  and  title  policy 
changes. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 


Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  3821. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Accessible  Space,  Inc., 
Universal  City,  Texas,  Project  Ntmnber:  115- 
HD025/TX59-Q971-003. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  16,  2001. 

Reason  Waived:  Additional  funds  were 
needed  to  make  the  facility  100  percent 
accessible  to  persons  with  severe  mobility 
impairments.  Also,  delays  occurred  while  the 
Sponsor/Owner  sought  funds  to  make  the 
project  fully  accessible  and  while  their 
project  was  being  redesigned  to  meet  new 
City  requirements. 

Contact:  Dianna  Plaugher,  Office  of 
Housing  Assistance  and  Grant 
Administration,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street 
SW,  Washington,  DC  20410;  telephone:  (202) 
708-0614,  extension  6791. 

•  Aegu/ation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Mountain  View  Housing, 
Westfield,  Massachusetts,  Project  Number: 
023-EE101/MA06-S981-006. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the  amount  of  approved  capital  advance 
funds  prior  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  16,  2001. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  to  other 
projects  developed  in  the  area,  and  the 
Sponsor/Owner  had  exhausted  all  efforts  to 
obtain  additional  funds  frtim  outside  sources. 
Also,  additional  time  was  needed  to  resolve 
a  leasehold  issue  with  the  Commonwealth  of 
Massachusetts  in  order  to  sell  State-owned 
property  designated  for  the  project,  resolve 
the  issue  involving  the  boiler  and  heating 
plant,  and  secure  a  waiver  of  the  prohibition 
against  leasehold  payment  capitalization. 

Contact:  Frank  "Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 

•  flegu/ation;  24  CFR  891.100(d)  and  24 
CFR  891.165. 
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Project/Activity:  Reno  Supportive  Housing 
Development,  Reno,  Nevada,  Project  Number: 
1 25-HD066/NV39-Q981-001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.100(d)  prohibits  amendment  of 
the'amount  of  approved  capital  advance 
funds  pridr  to  initial  closing.  HUD's 
regulation  at  24  CFR  891.165  provides  that 
the  duration  of  the  fund  reservations  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 
Date  Granted:  April  18,  2001. 
Reason  Waived:  The  project  was  delayed 
due  to  the  switching  of  architectural  firms 
and  the  resolution  of  a  dispute  with  the  State 
of  Nevada  Architectural  Board.  Also,  the 
project  was  economically  designed, 
comparable  to  other  similar  projects 
developed  in  the  jurisdiction,  and  the 
Sponsor  had  exhausted  all  efforts  to  obtain 
additional  funding  from  other  sources. 

Contact:  Brenda  Butler.  Office  of  Housing 
Assistance  and  Grant  Administration,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  6788. 
•  flegu7o«on.  24  CFR  891.130(a). 
Project/Activity:  Christopher  Housing, 
Scattered  Sites,  Washington,  Project  Number: 
'  127-HD018/WA19-<i961-O01. 

Nature  of  Requirement:  Prohibited 
Relationships. 

Granted  By:  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 
Date  Granted:  April  2.  2001. 
Reason  Waived:  The  waiver  was  to  permit 
Mr.  Stephen  Norman,  who  serves  as  a 
member  of  the  board  of  Aids  Housing  of 
Washington,  one  of  the  co-Sponsors  of  the 
project,  to  also  serve  as  the  Executive 
Director  for  the  Housing  Authority  of  King 
County,  which  was  the  Management  Agent 
for  the  project.  Since  Mr.  Norman  was  the 
Executive  Director  of  the  Housing  Authority 
of  King  County  before  he  became  a  board 
member  of  Aids  Housing  of  Washington,  that 
he  received  no  compensation  for  the  latter 
position,  and  it  was  difficult  to  obtain  a 
Management  Agent  that  would  accept  a  small 
number  of  units  over  such  a  widespread  area, 
the  waiver  was  granted. 

Contact:  Gail  Williamson,  Office  of 
Housing  Assistance  and  Grant 
Administration,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-O614,  extension  2473. 
•  flegu/a/ion  24  CFR  891.165. 
Project/Activity:  Howard  Street  Senior 
Apartments,  San  Francisco,  California, 
Project  Number:  121-EE121/CA39-S981- 
014. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  diuation 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 


Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  project  had  to  be 
conveyed  fit>m  the  San  Francisco  Housing 
Authority  and  required  approval  from  several 
levels  of  State  and  local  government. 

Contact:  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 

•  flegu/ation.  24  CFR  891.165. 
Project/Activity:  Steamboat  Trails.  New 

Richmond,  Ohio,  Project  Number:  04fr- 
EE045/OH10-S981-001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  original  site  was 
withdrawn  by  the  seller  and  the  development 
team  had  to  locate  a  new  site  which  would 
allow  them  to  utilize  the  original  building 
design  and  site  plan. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  Hegu/orjon.  24  CFR  891.165. 
Project/Activity:  Old  Oak  Arch,  Virginia 

Beach,  Virginia,  Project  Number:  051- 
HD079A'A36-Q991-002. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001. 

Reason  Waived:  Delays  were  caused  by  the 
Sponsor  trying  to  resolve  cost  problems  in 
order  to  keep  project  development  costs 
within  the  fund  reservation  amount. 

Contact:  Brenda  Butler,  Office  of 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  6788. 

•  flegu/afjon.  24  CFR  891.165. 
Project/Activity:  Vermont  Seniors,  Los 

Angeles,  California,  Project  Number:  122- 
EE148/CA16-S981-007. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 


Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001. 

Reason  Waived:  The  project  had  been 
delayed  due  to  demolition  of  commercial  and 
residential  structures,  additional  funding  for 
land  acquisition  and  predevelopment  costs 
and  the  resolution  of  a  legal  dispute 
involving  the  site. 

Contact:  Eloise  May,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410:  telephone:  (202)  708- 
0614  extension,  2651. 

•  Regulation:  24  CFR  891.165. 
Project/ Activity:  Three  Bridges.  Newark, 

New  lersey.  Project  Number:  031-EE042/ 
Nj3»-S961-008. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001 . 

Reason  Waived:  The  Owner  was  obtaining 
bids  from  various  contractors  and  would  be 
submitting  a  revised  application  for  Firm 
Commitment. 

Contact:  Monique  Love.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension.  2475. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Holy  Rosar>'  Senior 

Housing,  Union  City,  New  Jersey,  Project 
Number:  031^E049/NI39-S98i-006. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
E>eputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001. 

Reason  Waived:  The  project  experienced 
delays  while  the  Sponsors  sought  secondary 
financing  from  other  sources  for  demolition 
and  remediation  of  the  site  in  addition  to 
development  expenses. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration.  451 
Seventh  Street  SW.,  Washington,  DC  20410; 
telephone:  (202)  708-0614,  extension  2475. 

•  flegu/ation.  24  CFR  891.165. 
Project/Activity:  Oscar  House,  Northridge, 

California,  Project  Number:  122-HD112/ 
CA36-Q981-012. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 
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Granted  By:  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  delay  in  beginning 
construction  was  due  primarily  to  efforts  to 
bring  the  project  in  at  a  reasonable  cost. 

Contact:  Carissa  Janis,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  2487. 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Cedetr  Street  Senior 

Apartments.  Garberville,  California.  Project 
Number:  121-EE118/CA39-S981-011. 

Nature  Requirement:  HUD's  regulation  at 
24  CFR  891.165  provides  that  the  duration  of 
the  fund  reservations  for  the  capital  advance 
is  18  months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  project  had  been 
delayed  due  to  complications  with  site 
formation,  adverse  market  conditions  for 
obtaining  suitable  comparables  and 
resolution  of  title  issues  involving  the  legal 
formation  of  the  site. 

Contact:  Eloise  May.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410:  telephone:  (202)  708- 
0614  extension,  2651. 

•  flegu/ofion:  24  CFR  891.165. 
Project/Activity:  Ryder  Assisted  Care  II, 

Humacao.  Puerto  Rico,  Project  Number:  056- 
HD014/RQ46-Q971-001 . 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  geo-technical 
engineer,  architect  and  contractor  were  very 
active  trying  to  find  a  cure  to  the  site 
subsurface  contingency. 

Contact:  Monique  Love,  Office  of  Housing 
and  Assistance  and  Grant  Administration, 
Department  of  Housing  ana  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2475. 

•  fleguyotj'on:  24  CFR  891.165. 
Project/Activity:  Ryder  Village  II, 

Humacao,  Puerto  Rico.  Project  Number:  056- 
EE031/RQ46-S971-001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 


Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  geo-technical 
engineer,  architect  and  contractor  were  very 
active  trying  to  find  a  cure  to  the  site 
subsurface  contingency. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone:  (202)708- 
0614,  extension  2475. 

•  flegu/afion.  24  CFR  891.165. 

Project/ Activity:  Friendship  Plaza,  Lincoln 
Heights,  Ohio,  Project  Number:  046-EE047/ 
OH10-S981-003. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  The  original  contractor's 
construction  costs  were  significantly  higher 
than  the  Capital  Advance  fund  reservation 
and  the  co-Sponsors  had  to  solicit  bids  from 
other  contractors.  , 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614,  extension  3821. 

•  flegu/a/jon.  24  CFR  891.165. 
Project/Activity:  Access  House  I, 

Parsippany-Troy  Hills,  New  Jersey,  Project 
Number:  031-HD078/NJ39-Q971-001. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  frxjm  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  C.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2.  2001. 

Reason  Waived:'\'he  Building  Department 
for  the  Township  of  Parsippany-Troy  Hills 
could  not  issue  building  permits  for  the 
project  because  they  were  waiting  for  a  Letter 
of  Interpretation  from  the  New  Jersey 
Department  of  Environmental  Protection. 

Contact:  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone:  (202)708- 
0614,  extension  2475. 

•  Regii/afion.  24  CFR  891.165. 
Project/Activity:  Ridgeview  Terrace  I, 

Ashtabula.  Ohio,  Project  Number:  042- 
EE 1 06/OH 1 2-S98 1  -009. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  frt)m  the  date  of 
issuance  with  limited  exceptions  up  to  24 


months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  Obstacles  concerning  road 
access  had  to  be  addressed  prior  to  receiving 
building  permits  and  the  Department  of 
Highways  requested  that  storm  water  run-off 
be  redirected  which  necessitated 
reengineering  of  the  site  plan. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street, 
Washington,  DC  20410;  telephone:  (202)708- 
0614,  extension  3821. 

•  flegu/af/on:  24  CFR  891.165. 
Project/Activity:  Ziegler  Homes,  Toledo, 

Ohio,  Project  Number:  042-HD058/OH12- 
Q961-005. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  2,  2001. 

Reason  Waived:  Bids  had  to  be  solicited 
from  other  contractors  to  address  budget 
ovemms  and  additional  funds  frt)m  outside 
sources  would  not  be  available  until  March 
2001  to  cover  the  cost  of  development  in 
excess  of  the  Capital  Advance. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension,  3821. 

•  flegu/afjon.  24  CFR  891.165. 
Project/Activity:  Cold  Spring  House, 

Forestburgh,  New  York,  Project  Number: 
012-HD075/NY36-Q971-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  5,  2001. 

Reason  Waived:  The  project  had  been 
delayed  due  to  unresolved  legal  issues  for 
initial  closing. 

Contact:  Eloise  May,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension,  2651. 

•  flegu/ofion:  24  CFR  891.165. 
Project/Activity:  Orange  Senior  Housing, 

Orange  Essex  County,  New  Jersey,  Project 
Number:  031-EE048/NJ39-S981-005. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
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advance  is  18  months  bom  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  9,  2001. 

Reason  Waived:  There  was  a  delay  due  to 
the  change  in  architect  and  revisions  that 
needed  to  be  made  in  the  project  designs  and 
plans. 

Contact:  Eloise  May,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Developmrat,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  2651. 

•  i?eguyatJon.  24  CFR  891.165. 
Project/ Activity:  Cottonwood  Manor  V, 

Cottonwood,  Arizona,  Project  Number:  123- 
EE066/AZ20-S981-O03. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  frtim  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Conmiissioner. 

Date  Granted:  April  9.  2001. 

Reason  Waived:  Delays  were  caused  by  the 
excessive  amount  of  time  taken  to  design  the 
project  and  to  locate  a  qualified  general 
contractor  to  build  the  project  within  the 
budget. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension,  6788. 

•  fleguiafjon.  24  CFR  891.165. 
Project/Activity.  La  Playa  Apartments.  San 

Francisco,  California.  Project  Number:  121- 
HD065/CA39-Q981-002 . 

Nature  Requirement:  HUD's  regulation  at 
24  CFR  891.165  provides  that  the  duration  of 
the  fund  reservations  for  the  capital  advance 
is  18  months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By.  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  9,  2001. 

Reason  Waived:  The  site,  which  was  one 
block  from  the  Pacific  Ocean  and  subject  to 
California  coastal  controls,  had  to  undergo 
time  consuming  investigations  and 
certifications  by  the  City  of  San  Francisco. 

Contact:  Frank  Tolliver,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension,  3821. 

•  fleguiation:  24  CFR  891.165. 
Project/Activity.  Ottawa  River  Estates, 

Toledo.  Ohio,  Project  Number:  042-HD072/ 
OH12-Q971-004. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 


advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  10.  2001. 

Reason  Waived:  The  Sponsor  was  tied  up 
in  litigation  concerning  the  sale  of  the  land 
designated  for  the  project. 

Contact  Frank  Tolliver.  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614.  extension  3821. 

•  i?eguyotion.  24  CFR  891.165. 
Project/Activity  North  Pine  Street  Senior 

Housing.  Ukiah,  Mendocino  County, 
California,  Project  Number:  121^Ell9/ 
CA39-S981-012. 

Nature  of  Requirement:  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  10,  2001. 

Reason  Waived:  The  project  experienced 
significant  delays  while  the  Department 
reviewed  and  approved  the  partial  release  of 
a  portion  of  an  existing  Section  202  project 
upon  which  the  project  was  to  be  located. 

Contact:  Brenda  Butler,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  6788. 

•  Heguyotio/i.  24  CFR  891.165. 
Project/Activity  Abraham  Lincoln  Center. 

Chicago,  Illinois,  Project  Number:  071- 
HD095/IL06-Q961-010. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  12,  2001. 

Reason  Waived:  The  field  office  was 
awaiting  a  revised  Firm  Commitment 
application. 

Contact:  Alicia  Anderson,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614,  extension  5787. 

•  Aeguyation.  24  CFR  891.165. 
Project/ Activity.  Project  Live  vm.  Glen 

Ridge,  New  Jersey,  Project  Number:  031- 
HD092/NJ39-Q981-007. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  thai  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 


issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  12.  2001. 

Reason  Waived:  The  field  office  was 
processing  the  Firm  Commitment. 

Contact:  Alicia  Anderson,  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone:  (202)  708- 
0614,  extension  5787. 

•  flegu/ofion.  24  CFR  891.165. 
Project/Activity  West  Street  Commons. 

Wilmington,  Delaware.  Project  Number:  032- 
HDO 1 8/DE26-Q961 -004. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  frtim  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  12.  2001. 

Reason  Waived:  Major  revisions/design 
changes  were  made  to  the  project,  the  site 
changed  three  times,  new  core  development 
team  members  were  hired,  and  it  was 
required  that  the  new  development  team 
members  entirely  redo  the  application 
exhibits. 

Contact:  Rita  Ross.  Office  of  Housing 
Assistance  and  Grant  Administration. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC.  20410,  telephone:  (202) 
708-0614  extension  2696. 

•  Regulation:  24  CFR  891.165. 
Project/Activity  Rudolph  Mercy  Douglass 

Home  for  the  Blind,  Philadelphia, 
Pennsylvania.  Project  Number:  034-HD052/ 
PA26-Q971-004. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  16.  2001. 

Reason  Waived:  The  Sponsor  had  a 
commitment  toward  secondary  funding  from 
the  Philadelphia  Redevelopment  Authority 
and  the  documents  for  the  transaction  were 
being  finalized. 

Contact:  RiU  Ross.  Office  of  Housingv- 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  2696. 

•  fleguiofjon.  24  CFR  891.165. 
Project/Activity.  Volunteers  of  America, 

Thomaston.  Maine.  Project  Number:  024- 
EE038/ME36-S971-003. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
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of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

.    Granted  By.  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  IVo/ved:  April  18,  2001. 

Reason  Waived:  The  Owner  incurred 
significant  delays  due  to  a  need  to  change 
sites. 

Contact:  Alicia  Anderson,  Office  of 
Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Washington.  DC  20410:  telephone:  (202)  708- 
0614  extension  5787.  i 

•  flegu/af/o/j;  24  CFR  891.165. 
Project/ Activity.  Northwest  Behavioral 

Health  Services,  Inc..  lacksonville.  Chival 
County.  Florida.  Project  Number:  063- 
HDOl  3/FL29-Q981-010. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fund  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  18,  2001. 

Reason  Waived:  The  project  experienced 
delays  due  to  outstanding  design  issues 
related  to  Fair  Housing  requirements  and 
comments  were  pending  from  a  geo-technical 
engineer. 

Contact  Monique  Love,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410;  telephone:  (202)  708- 
0614  extension  2475. 

•  flegu/ofion:  24  CFR  891.165. 
Project/Activity.  Pine  Street  Inn, 

Dorchester,  Massachusetts,  Project  Number: 
023-EE098/MA06-S981-003. 

Nature  of  Requirement  HUD's  regulation 
at  24  CFR  891.165  provides  that  the  duration 
of  the  fiind  reservations  for  the  capital 
advance  is  18  months  from  the  date  of 
issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By.  Sean  G.  Cassidy.  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  18,  2001 . 

Reason  Waived:  The  Sponsor  had  to  locate 
an  alternate  site. 

Contact  Rita  Ross,  Office  of  Housing 
Assistance  and  Grant  Administration, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone:  (202)  708- 
0614  extension  2696. 

•  flegu/ofion.  24  CFR  891.410. 
Project/Activity.  Joseph  J.  Vinopal  Villa, 

FHA  Project  Number  075-EE041-NP/WAH/ 
L8,  Almena.  Wisconsin. 

Nature  of  Requirement.  HUD  regulations  at 
24  CFR  891  limit  occupancy  to  Very  Low 
Income  elderly  persons,  i.e.,  households  of 
one  or  more  persons  at  least  one  of  whom  is 


62  years  of  age  at  the  time  of  initial 
occupancy. 

Granted  By.  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Granted:  April  12,  2001. 

Reason  Waived:  This  waiver  has  been 
approved  due  to  the  project's  severe 
problems  in  maintaining  project  occupancy. 
The  owner  has  been  actively  marketing  the 
project  :^hQwever,  the  demand  for  its  units  is 
not  as  Strong  as  anticipated;  therefore,  the  age 
and  income  requirements  are  waived  in  order 
to  allow  management  to  rent  to  persons 
between  the  ages  of  55  and  62  and  also 
persons  above  the  very  low  income  limit  but 
at  or  below  the  low  income  limit.  The 
granting  of  this  waiver  will  provide 
additional  flexibility  for  short-term  marketing 
and  attempt  to  rent  up  vacant  units. 

Contact:  Gloria  Burton,  Field  Asset 
Management  Division.  Office  of  Asset 
Management,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Room  6176,  Washington.  DC  20410; 
telephone:  (202)  708-0614,  extension  2611. 

•  Regulation:  24  CFR  891.575  and 
891.610(c). 

Project/Activity  Parker  Heights 
Apartments,  FHA  Project  Number  033- 
EE019,  Parker,  Pennsylvania.  The 
Philadelphia  Multifamily  Hub  has  requested 
waiver  of  this  regulation  due  to  chronic 
vacancy  problems. 

Nature  of  Requirement  HUD  regulations  at 
24  CFR  Part  891  limit  occupancy  to  Very  Low 
Income  elderly  persons,  i.e.,  households  of 
one  or  more  persons  at  least  one  of  whom  is 
62  years  of  age  at  the  time  of  initial 
occupancy. 

Granted  By.  Sean  G.  Cassidy,  General 
Deputy  Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner. 

Date  Waived:  April  2,  2001. 

Reason  Waived:  The  General  Deputy 
Assistant  Secretary  has  approved  this  waiver 
because  the  subject  project  has  been  unable 
to  maintain  full  occupancy  when  turnover 
occurred  due  to  its  location  in  an 
impoverished  area.  A  waiver  of  the  income 
requirements  was  requested  to  alleviate  the 
problem.  A  waiver  was  granted  in  the  past  to 
permit  low  income  elderly  applicants  which 
enabled  the  property  to  rent  up.  This 
outreach  effort  would  allow  management  to 
extend  occupancy  to  those  of  low  income; 
thereby  providing  additional  flexibility  in 
attempting  to  rent  up  vacant  units. 

Contact:  Qndy  W.  Bridges,  Field  Asset 
Management  Division,  Of^ce  of  Asset 
Management,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Room  6160,  Washington,  DC  20410; 
telephone:  (202)  708-0614,  extension  2603. 

•  RegulaUon:  24  CFR  891.575  and 
891.610(c). 

Project/Activity:  Pioneer  Place,  IV,  Project 
No.  075-EE021/NO/WAH,  Poynette. 
Wisconsin. 

Nature  of  Requirement  HUD  regulations  at 
24  CFT?  891  limit  occupancy  to  Very  Low 
Income  (VLI)  elderly  persons,  i.e., 
households  of  one  or  more  persons  at  least 
one  of  whom  is  62  years  of  age  at  the  time 
of  initial  occupancy. 


Granted  By.  John  C.  Weicher,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  June  27,  2001. 

Reason  Waived:  This  waiver  was  granted  to 
allow  the  project  to  market  vacant  units  to 
low  income  persons  between  51-80  percent 
of  median  income  and  ages  62  and  older. 
This  waiver  is  an  attempt  to  allow 
management  to  market  vacant  units  to  this 
group;  and  thereby  maintain  the  viability  of 
this  project. 

Contact:  Gloria  Burton,  Field  Asset 
Management  Division,  Office  of  Asset 
Management.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW, 
Room  6176,  Washington,  DC  20410; 
telephone:  (202)  70&-0614,  extension  2611. 

IV.  Regulatory  Waivers  Granted  by  the 
Office  of  Multifamily  Housing  Assistance 
Restructuring  (OMHAR) 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Aeguiations:  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No. 

Project  name 

State 

01235280 

1041  Bushwick  Avenue 
Apts. 

NY 

06444114 

Avon  Apartments  

MO 

06444114 

Avon  Apartments  

MO 

06444114 

Avon  Apartments  

MO 

01257058 

Ftopseveit  Gardens 

NY 

01257100 

Sebco  VI  

NY 

03435081 

Whitehall  Acres  Apart- 
ments. 

PA 

Nature  of  Requirement:  24  CFR  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  1/1/98.  The  intent  of 
this  provision  is  to  ensure  timely  processing 
of  requests  for  restructuring,  and  that  the 
properties  will  not  default  on  their  i^HA 
insured  mortgages  during  the  restructuring 
process. 

Granted  By:  Ira  Peppercorn,  Director  of 
OMHAR. 

Date  Granted:  April  12,  2001. 

Reasons  Waived:  The  attached  list  of 
projects  were  not  assigned  to  the  PAEs  in  a 
timely  manner  or  for  which  the  restructuring 
analysis  was  imavoidably  delayed  due  to  no 
fault  of  the  owner. 

Contact:  Alberta  Zinno,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development,  Portals  Building,  Suite 
400, 1280  Maryland  Avenue,  Washington,  DC 
20410;  telephone  (202)  708-0001. 

•  /?egu7ations:  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No. 

Project  name 

State 

06444156 
06444156 
03535063 

Bainbridge  Apts  

Bainbridge  Apts  

BafdayAnns  

MO 
MC 
NJ 
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FHA  No. 

Project  name 

State 

01257049 

Eastern  Parlnvay 

NY 

09335071 

Fraser  Tower  

MT 

08335268 

Golden  Han/est  VHtage 

KY 

08735012 

GreeneviHe  Manor 
Apartments. 

TN     • 

08135087 

Gunn  Garden  Apart- 
ments. 

TN 

09135060 

Lakeview  Terrace 
Apartments. 

SD 

04535087 

Lewis  Terrace/Tabor 
Tower. 

WV 

01257107 

MBD  1 

NY 

01257054 

President  Arms  

NY 

12735296 

South  Bayview  Apart- 
ments. 

WA 

12135634 

Sunnyside  Glen  Apart- 
ments. 

CA 

01635054 

The  Cokxiy  

Rl 

01410009 

Towne  Gardens  Hous- 
ing Dev. 

NY 

08435142 

Victoria  Arms  Apart- 
ments. 

MO 

Nature  of  Requirement:  24  CFR  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  1/1/98.  The  intent  of 
this  provision  is  to  ensure  timely  processing 
of  requests  for  restructuring,  and  that  the 
properties  will  not  default  on  their  FHA 
insured  mortgages  during  the  restructuring 
process. 

Granted  By:  Ira  Peppercorn,  Director  of 
OMHAR. 

Date  Granted:  May  1,  2001. 

Reasons  Waived:  The  attached  list  of 
projects  were  not  assigned  to  the  PAEs  in  a 
timely  manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner.  , 

Contact:  Alberta  Zinno,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development,  Portals  Building,  Suite 
400, 1280  Maryland  Avenue.  Washington,  DC 
20410;  telephone  (202)  708-0001. 

•  flegu/atjons:  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-montb  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No. 

Project  name 

State 

01257138 
083a')257 
04235068 
10235148 

0464406R 
01235277 
06335232 

Academy  Gardens 

Carter  Court 

Delaware  Acres  

Newlon  Plara  Apart- 
ments. 

SEM  VHIa  1  

Seward  Manor  

The  Bedford  House  

NY 
KY 
OH 
KS 

OH 
NY 
KY 

Nature  of  Requirement:  24  CFR  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  1/1/98.  The  intent  of 
this  provision  is  to  ensure  timely  processing 
of  requests  for  restructuring,  and  that  the 
properties  will  not  default  on  their  FHA 
insured  mortgages  during  the  restructuring 
process. 

Granted  By:  Ira  Peppercorn,  Director  of 
OMHAR. 

Date  Granted:  June  11,  2001. 


Reasons  Waived:  The  attached  list  of 
projects  were  not  assigned  to  the  PAEs  in  a 
timely  manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 

Contact:  Alberta  Ziimo,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development,  Portals  Building,  Suite 
4(X),  1280  Maryland  Avenue,  Washington,  DC 
20410;  telephone  (202)  708-0001. 

V.  Regulatory  Waivers  Granted  by  the  Office 
of  Public  and  Indian  Housing 

For  further  information  about  the  following 
waiver  actions,  please  see  the  name  of  the 
contact  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  RegulaUon:  24  CFR  982.51  (a)  and  (b). 

Project/ Activity:  New  Hampshire  Housing 
Finance  Authority  (NHHFA),  New 
Hampshire;  project-based  assistance.  NHHFA 
requested  a  waiver  to  permit  it  to  select 
owner  proposals  for  project-based  assistance 
(PBA)  as  part  of  its  recent  advertisement  for 
proposals  for  new  development  of  affordable 
housing  under  its  multifamily  housing 
production  initiative  rather  than  separately 
seeking  owner  proposals  for  project-based 
assistance.  NHHFA  would  provide  project- 
based  assistance  for  up  to  300  units  to  the 
highest-ranking  proposals  selected  under  its 
multifamily  housing  production  initiative. 

Nature  of  Requirement:  The  regulation 
requires  HUD  review  and  approval  of  a 
written  selection  policy  and  advertisement 
for  the  competitive  selection  of  units  to 
receive  project-based  assistance. 

Granted  By:  Gloria  J.,  Cousar,  Acting 
General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  20,  2001. 

Reason  Waived:  Approval  of  the  waivers 
will  provide  for  new  development  of 
affordable  rental  housing  units  for  very  low 
and  extremely  low-income  families.  Fewer 
than  15  percent  of  New  Hampshire  rental 
units  are  affordable  to  very  low-income 
renters.  The  approval  also  supports  the 
NHHFA's  multifamily  housing  production 
initiative.  The  NHHFA  program  requires  that 
50  percent  of  the  units  in  a  development  be 
rented  to  very  low-income  families  or  at  rents 
affordable  for  very  low-income  families. 

Contact:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  EHvision, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington.  DC  20410;  Room  4210. 
telephone:  (202)  708-0970. 

•  Regulation:  24  CFR  982.352(c)(6)  and  (8). 

Project/Activity:  Santa  Barbara  Housing 
Authority  (SBHA),  Santa  Barbara,  CA. 
housing  choice  voucher  program.  SBHA 
requested  a  waiver  to  permit  it  to  combine 
other  housing  subsidies  including  HOME 
subsidies,  with  voucher  assistance.  Several 
non-profit  organizations  that  serve  the 
disabled  community  wanted  to  provide 
additional  subsidies  for  voucher  participants 
to  enable  them  to  rent  units  above  the 
payment  standard.  The  non-profit 
community  organizations  and  SBHA  were 
concerned  that  the  voucher  subsidy  alone  is 


inadequate  for  many  vouchers  holders  to 
secure  housing  because  the  Santa  Barbara 
County  rental  market  is  extremely  tight,  gross 
rents  typically  exceied  payment  standards. 

Nature  of  Requirement:  The  regulation 
prohibits  a  femily  from  receiving  tenant- 
based  assistance  while  receiving  tenant-based 
assistance  under  the  HOME  program,  any 
local  or  State  rent  subsidy,  or  any  other 
duplicative  Federal.  State  or  local  housing 
subsidy  as  determined  by  HUD. 

Granted  By:  Gloria  J.,  Cousar,  Acting 
General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  18.  2001. 

Reason  Waived:  Approval  of  the  waivers 
will  increase  the  probability  that  voucher 
holders  in  the  SBHA  voucher  program  can 
secure  housing  in  Santa  Barl>ara  County,  and 
permit  voucher  holders  who  require  housing 
in  Santa  Barbara  County  to  avoid  undue 
hardship. 

Contact;  Gerald  Benoit.  Dird6tor.  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Deli|ery,  Office  of  Public  and  Indian 
Hou  jibg.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410;  Room  4210. 
telephone:  (202)  70ft-0970. 

•  Regulation:  24  CFR  982.503(c)(2)(ii) 
Project/Activity:  Arlington  Housing 

Authority,  Massachusetts,  Housing  Choice 
Voucher  Program. 

Nature  of  Requirement:  The  regulation 
provides  that  the  HUD  field  office  may 
approve  an  exception  payment  standard 
between  110  and  120  percent  of  the 
published  Fair  Market  Rent  if  required  as  a 
reasonable  accommodation  for  a  family  that 
includes  a  person  with  disabilities. 

Granted  By:  Paula  O.  Blunt.  Acting  General 
Deputy  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  June  27,  2001 . 

Reason  Waived:  Approval  of  the  waiver  to 
allow  the  field  office  to  approve  an  exception 
payment  in  excess  of  120  percent  made  it 
possible  for  a  family  that  includes  a  person 
with  disabilities  to  remain  in  their  current 
unit  for  one  year  until  the  family  is  able  to 
obtain  assistance  to  search  for  suitable 
alternative  housing. 

Contact;  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urtian 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410;  Room  4210. 
telephone:  (202)  708-0477. 

•  Aegu/atJon;  24  CFR  990.107(f)  and 
990.109. 

Project/Activity:  Duluth  Housing 
Authority,  MN. 

A  request  was  made  to  permit  the 
Authority  to  benefit  from  energy  performance 
contracting  for  developments  that  have 
tenant-paid  utilities.  The  PHA  estimates  that 
it  could  increase  savings  substantially  if  it 
were  able  to  undertake  energy  performance 
contracting  for  both  PHA-paid  and  tenant- 
paid  utilities. 

Nature  of  Requirement:  Under  24  CFR  part 
990,  Performance  Funding  System  (PFS) 
energy  conservation  incentive  that  relates  to 
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energy  performance  contracting  currently 
applies  to  only  PHA-paid  utilities.  The 
CKiluth  Housing  Authority  has  both  PHA- 
paid  and  tenant-paid  utilities. 

Granted  By:  Gloria  J.  Cousar,  Acting 
General  Deputy  Assistant  Secretary. 

Date  Granted:  April  24.  2001. 

Beason  Waived:  In  September  1996,  the 
Oakland  Housing  Authority  was  granted  a 
waiver  to  permit  the  Authority  to  benefit 
from  energy  performance  contracting  for 
developments  with  tenant-paid  utilities.  The 
waiver  was  granted  on  the  basis  that  the  ' 
Authority  presented  a  sound  and  reasonable 
methodology  for  doing  so.  The  Duluth 
Housing  Authority  requested  a  waiver  based 
on  the  same  approved  methodology.  The 
waiver  permits  the  HA  to  exclude  from  its 
PFS  calculation  of  rental  income,  increased 
rental  income  due  to  the  difference  between 
updated  baseline  utility  (before 
implementation  of  the  energy  conservation 
measures)  and  revised  allowances  (after 
implementation  of  the  measures)  for  the 
project(s)  involved  for  the  duration  of  the 
contract  period,  which  cannot  exceed  12 
years. 

Contact:  Regina  McGill,  Director,  Funding 
and  Financial  Management  Division,  Office 
of  Public  and  Assisted  Housing  Delivery, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410:  Room 
4216;  telephone:  (202)  708-1872. 

•  flegu/afion;  24  CFR  990.107(f)  and 
990.109. 

Project/Activity:  Flint  Area  Consolidated 
Housing  Authority,  GA. 

A  request  was  made  to  permit  the 
Authority  to  benefit  from  energy  performance 
contracting  for  developments,  which  have 
tenant-paid  utilities.  The  PHA  estimates  that 
it  could  increase  savings  substantially  if  it 
were  able  to  undertake  energy  performance 
contracting  for  both  PHA-paid  and  tenant- 
piaid  utilities. 

Nature  ofBequirement:  Under  24  CFR  part 
990,  Performance  Funding  System  (PFS) 
energy  conservation  incentive  that  relates  to 
energy  performance  contracting  currently 
applies  to  only  PHA-paid  utilities.  The  Flint 
Area  Consolidated  Housing  Authority  has 
both  PHA-paid  and  tenant-paid  utilitits. 

Granted  By:  Gloria  (.  Cousar,  Acting 
General  Deputy  Assistant  Secretary. 

Date  Granted:  April  24,  2001. 

Beason  Waived:  In  September  1996.  the 
Oakland  Housing  Authority  was  granted  a 
waiver  to  permit  the  Authority  to  benefit 
from  energy  performance  contracting  for 
developments  with  tenant-paid  utilities.  The 
waiver  was  granted  on  the  basis  that  the 


Authority  presented  a  sound  and  reasonable 
methodology  or  doing  so.  The  Flint  Area 
Consolidated  Housing  Authority  requested  a 
waiver  based  on  the  same  approved 
methodology.  The  waiver  permits  the  HA  to 
exclude  from  its  PFS  calculation  of  rental 
income,  increased  rental  income  due  to  the 
difference  between  updated  baseline  utility 
(before  implementation  of  the  energy 
conservation  measures)  and  revised 
allowances  (after  implementation  of  the 
measures)  for  the  project(s)  involved  for  the 
duration  of  the  contract  period,  which  cannot 
exceed  12  years. 

Contact:  Regina  McGill,  Director,  Funding 
and  Financial  Management  Division,  Office 
of  Public  and  Assisted  Housing  Delivery, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410;  Room 
4216;  telephone:  (202)  708-1872. 

•  flegu/otjon;  24  CFR  990.107(f)  and   , 
990.109. 

Project/Activity:  Dublin  Housing 
Authority,  GA. 

A  request  was  made  to  permit  the 
Authority  to  benefit  from  energy  performance 
contracting  for  developments,  which  have 
tenant-paid  utilities.  The  PHA  estimates  that 
it  could  increase  savings  substantially  if  it 
were  able  to  undertake  energy  performance 
contracting  for  both  PHA-paid  and  tenant- 
paid  utilities. 

Nature  of  Bequirement:  Under  24  CFR  Part 
990,  Performance  Funding  System  (PFS) 
energy  conservation  incentive  that  relates  to 
energy  performance  contracting  currently 
applies  to  only  PHA-paid  utilities.  The 
Dublin  Housing  Authority  has  both  PHA- 
paid  and  tenant-paid  utilities. 

Granted  By:  Gloria  ).  Cousar,  Acting 
General  Deputy  Assistant  Secretary. 

Date  Granted:  May  16,  2001. 

Beason  Waived:  In  September  1996,  the 
Oakland  Housing  Authority  was  granted  a 
waiver  to  permit  the  Authority  to  benefit 
from  energy  performance  contracting  for 
developments  with  tenant-paid  utilities.  The 
waiver  was  granted  on  the  basis  that  the 
Authority  presented  a  sound  and  reasonable 
methodology  for  doing  so.  The  Dublin 
Housing  Authority  requested  a  waiver  based 
on  the  same  approved  methodology.  The 
waiver  permits  the  HA  to  exclude  from  its 
PFS  calculation  of  rental  income,  increased 
rental  income  due  to  the  difference  between 
updated  baseline  utility  (before 
implementation  of  the  energy  conservation 
measures)  and  revised  allowances  (after 
implementation  of  the  measures)  for  the 
project(s)  involved  for  the  duration  of  the 


contract  period,  which  cannot  exceed  12 
years. 

Contact:  Regina  McGill,  Director,  Funding 
and  Financial  Management  Division,  Office 
of  Public  and  Assisted  Housing  Delivery, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410;  Room 
4216;  telephone:  (202)  708-1872. 

•  Begulation:  24  CFR  990.107(f)  and 
990.109. 

Project/Activity:  Rock  Island  Housing 
Authority,  IL. 

A  request  was  made  to  permit  the 
Authority  to  benefit  from  energy  performance 
contracting  for  developments,  which  have 
tenant-paid  utilities.  The  PHA  estimates  that 
it  could  increase  savings  substantially  if  it 
were  able  to  undertake  energy  performance 
contracting  for  both  PHA-paid  and  tenant- 
paid  utilities. 

Nature  of  Bequirement:  Under  24  CFR  part 
990,  Performance  Funding  System  (PFS) 
energy  conservation  incentive  that  relates  to 
energy  performance  contracting  currently 
applies  to  only  PHA-paid  utilities.  The 
Dublin  Housing  Authority  has  both  PHA- 
paid  and  tenant-paid  utilities. 

Granted  By:  Gloria  J.  Cousar,  Acting 
General  Deputy  Assistant  Secretary. 

Date  Granted:  May  14,  2001. 

Beason  Waived:  In  September  1996,  the 
Oakland  Housing  Authority  was  granted  a 
waiver  to  permit  the  Authority  to  benefit 
from  energy  performance  contracting  for 
developments  with  tenant-paid  utilities.  The 
waiver  was  granted  on  the  basis  that  the 
Authority  presented  a  sound  and  reasonable 
methodology  for  doing  so.  The  Rock  Island 
Housing  Authority  requested  a  waiver  based 
on  the  same  approved  methodology.  The 
waiver  permits  the  HA  to  exclude  from  its 
PFS  calculation  of  rental  income,  increased 
rental  income  due  to  the  difference  between 
updated  baseline  utility  (before 
implementation  of  the  energy  conservation 
measures)  and  revised  allowances  (after 
implementation  of  the  measures)  for  the 
project(s)  involved  for  the  duration  of  the 
contract  period,  which  cannot  exceed  12 
years. 

Contact:  Regina  McGill,  Director,  Funding 
and  Financial  Management  Division,  Office 
of  Public  and  Assisted  Housing  Delivery, 
Office  of  Public  and  IlMian  Housing, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410;  Room 
4216.  telephone:  (202)  708-1872. 

|FR  Doc.  01-27901  Filed  11-6-01;  8:45  am] 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  201  and  202 
Strengthening  the  Title  I  Property 
Improvement  and  Manufactured  Home 
Loan  Insurance  Programs  and  Title  I 
Lender/Title  n  Mortgagee  Approval 
Requirements;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  201  and  202 

[Docket  No.  FR-4246-F-02]   , 
RIN  2502-AG95  | 

Strengthening  ttie  TKIe  I  Property 
Improvement  and  Manufactured  Home 
Loan  Insurance  Programs  and  Title  I 
Lender/Title  il  Mortgagee  Approval 
Requirements 


i^a 


AGErMDY:  Office  of  the  Assi^ant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule.  i 

summary:  This  final  rule  amends  HUD's 
regulations  for  the  Title  I  Property 
Improvement  and  Manufactiu"ed 
Housing  Loan  Insureuice  programs.  The 
final  rule  also  increases  the  net  worth 
requirements  applicable  to  both  the 
Title  I  and  Title  II  Single  Family 
Mortgage  Insurance  programs.  The 
changes  are  designed  to  enhance 
program  controls  and  strengthen  the 
financial  viability  of  the  programs.  This 
final  rule  follows  publication  of  a  March 
30.  2000  proposed  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule. 
DATES:  Effective  Date:  The  amendments 
to  §§  201.27  and  202.8  are  effective  on 
May  7,  2002.  All  other  provisions  of  this 
final  rule  are  effective  on  December  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Office  of  Insured  Single  Family 
Housing,  Room  9266,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410-8000:  telephone  (202)  708- 
2121  (this  is  not  a  toll-free  number). 
Hearing-  or  speech-impaired  individuals 
may  access  t^is  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background— HUD's  March  30,  2000 
Proposed  Rule 

On  March  30.  2000  (65  FR  17120), 
HUD  published  for  public  comment  a 
proposed  rule  to  amend  HUD's 
regulations  for  the  Title  I  Property 
Improvement  and  Manufactiu^d 
Housing  Loan  Insurance  program.  While 
HUD  believes  that  Title  I  property 
improvement  and  manufactured  home 
loans  fill  an  important  role  otherwise 
unserved  by  either  public  or  private 
lending  products.  HUD  has  determined 
that  the  program  can  be  strengthened  by 
in.plementing  new  financial  and 


program  controls.  Accordingly,  HUD 
issued  the  March  30,  2000  proposed 
rule,  which  proposed  to  make  several 
changes  to  the  Title  I  and  lender 
approval  program  regulations  at  24  CFR 
parts  201  and  202,  respectively.  The 
proposed  amendments  were  designed  to 
protect  the  financial  interests  of  the 
Federal  Housing  Administration  (FHA), 
taxpayers,  and  the  vast  majority  of 
borrowers  and  lenders  who  comply 
fully  with  the  requirements  of  the  Title 
I  program. 

Among  other  proposed  amendments, 
the  March  30,  2000  proposed  rule 
would: 

1 .  Require  that  a  lender  disborse  Title 
I  dealA  property  improvement  loan 
proceeds  either  solely  to  the  borrower, 
or  jointly  to  the  borrower  and  dealer  or 
other  parties  to  the  transaction; 

2.  Require  that  a  lien  securing  a 
property  improvement  loan  in  excess  of 
$7,500  must  occupy  no  less  than  a 
second  lien  position; 

3.  Require  that  lenders  disburse  the 
proceeds  of  a  direct  property 
improvement  loan  in  excess  of  $7,500 
using  a  draw  system  similar  to  that  used 
in  construction  lending; 

4.  Require  that  the  lender  conduct  a 
telephone  interview  with  the  borrower 
before  the  disbursement  of  dealer 
property  improvement  loan  proceeds; 

5.  Conform  the  liquidity  requirements 
applicable  to  the  Title  I  program  to 
those  currently  applicable  to  the  Title  II 
Single  Family  Mortgage  Insurance 
program; 

6.  Clarify  that  required  loan  reports 
must  be  submitted  on  the  form 
prescribed  by  the  Secretary,  and  must 
contain  the  data  prescribed  by  HUD; 

7.  Increase  the  insurance  charge  for 
Title  I  property  improvement  and 
manufactured  housing  loan  insurance; 
and 

8.  Expand  and  strengthen  the  on-site 
inspection  requirements  applicable  to 
dealer  and  direct  property  improvement 
loans. 

HUD  also  proposed  to  increase  the  net 
worth  requirements  for  both  Title  I  and 
Title  II  loan  correspondents. 
Specifically,  the  March  30,  2000 
proposed  rule  would  raise  the  minimum 
net  worth  requirement  for  Title  II  loan 
correspondent  mortgagees  and  Title  I 
loan  correspondent  lenders  from 
$50,000  to  $75,000.  The  proposed  rule 
would  also  raise  the  current  minimum 
net  worth  requirements  for  Title  I 
property  improvement  loan  and 
manufactured  home  dealers  from 
$25,000  and  $50,000,  respectively,  to 
$75,000. 

The  preamble  to  the  March  30.  2000 
proposed  rule  provides  additional 
details  regarding  the  proposed 


amendments  to  24  CFR  parts  201  and 
202. 

II.  Significant  Differences  Between  the 
March  30,  2000  Proposed  Rule  and  This 
Final  Rule 

This  rule  follows  publication  of  the 
March  30,  2000  proposed  rule,  and  takes 
into  consideration  the  public  comments 
received  on  the  proposed  rule.  The  most 
significant  differences  between  this  final 
rule  and  the  March  30,  2000  proposed 
rule  are  as  follows.  These  changes  are 
discussed  in  greater  detail  in  Section  III 
of  this  preamble,  which  presents  a 
summary  of  the  significant  issues  raised 
by  the  public  commenters  and  HUD's 
responses  to  these  issues. 

1 .  Exemptions  to  Lien  Position 
Requirements.  This  final  rule  provides 
that  the  lien  position  requirements  do 
not  apply  where:  (1)  the  first  and  second 
mortgage  were  made  at  the  same  time 
(as  usually  occurs  to  accommodate  a  20 
percent  downpayment  on  a 
conventional  purchase  mortgage);  or  (2) 
the  second  mortgage  was  provided  by  a 
state  or  local  government  agency  in 
conjunction  with  a  downpayment 
assistance  program. 

2.  Use  Of  "draw"  system  not  required. 
The  final  rule  no  longer  provides  for  the 
use  of  a  draw  system  in  the 
disbursement  of  direct  property 
improvement  loan  proceeds  in  excess  of 
$7,500. 

3.  Effective  date  for  two-party 
disbursement  requirements.  This  final 
rule  clarifies  that  the  two-party  '- 
disbursement  requirements  are 
applicable  only  to  dealer  loans  made  on 
or  after  the  effective  date  of  this  final 
rule. 

4.  Title  I  Program  liquidity 
requirements  not  revised.  This  final  rule 
does  not  adopt  the  proposed  changes  to 
the  liquidity  requirements  for  the  Title 

I  program. 

5.  No  new  inspection  requirements. 
The  final  rule  does  not  adopt  the 
proposed  revisions  to  the  inspection 
requirements  for  dealer  and  direct 
property  improvement  loans. 

6.  Revised  Net  Worth  Requirements. 
HUD  has  revised  the  proposed  rule  to 
more  closely  link  the  net  worth 
adjustments  to  increases  in  inflation. 
Specifically,  this  final  rule  establishes 
an  increased  net  worth  requirement 
computed  by  adjusting  the  current 
requirements  for  inflation  since  1991 
using  the  Consumer  Price  Index 
published  by  the  U.S.  Bureau  of  Labor 
Statistics.  The  increased  net  worth 
requirements  are  based  on  Consumer 
Price  Index  adjustments  commencing  in 
1991,  since  the  Title  1  net  worth 
requirements  were  last  increased  by 
HUD  in  that  year. 


7.  Exemption  of  dealers  firom  branch 
office  requirements.  The  final  rule  no 
longer  requires  Title  I  dealers  to 
maintain  additional  net  worth  for  each 
branch  office. 

m.  Discussion  of  the  Public  Conunents 
Received  on  the  March  30, 2000 
Proposed  Rule 

The  public  comment  period  for  the 
proposed  rule  closed  on  May  30,  2000.  . 
HUD  received  502  public  comments  on 
the  March  30,  2000  proposed  rule. 
Several  of  the  commenters  submitted 
multiple  comments.  Numerous 
conunenters  submitted  "form  letters," 
identical  in  substance  to  one  another. 
The  majority  of  comments  were 
submitted  by  lenders  participating  in 
the  Title  I  and  II  programs.  Conunents 
were  also  submitted  by  national  and 
state  organizations  representing 
mortgage  brokers,  home  improvement 
lenders,  and  mortgage  bankers;  state  and 
local  housing  agencies;  a  state 
employees  credit  union;  a  state 
manufectured  housing  association; 
private  individuals:  and  other 
commenters. 

This  section  of  the  preamble  presents 
a  summary  of  the  significant  issues 
raised  by  the  public  conunenters  and 
HUD's  responses  to  these  comments. 

A.  Comments  Regarding  Two-Party 
Disbursements  of  Dealer  Property 
Improvement  Loan  Proceeds 

The  March  30,  2000  rule  proposed  to 
amend  the  definition  of  "dealer  loan"  in 
§  201.2  to  prohibit  lenders  from 
disbursing  property  improvement  loan 
proceeds  solely  to  a  dealer.  HUD 
proposed  to  require  that  a  lender 
disburse  the  proceeds  either  solely  to 
the  borrower  or  jointly  to  the  borrower 
and  dealer  or  other  parties  to  the 
transaction.  The  March  30,  2000  rule 
also  proposed  to  make  a  conforming 
change  to  §  201.26,  which  describes  the 
conditions  for  disbursement  of  property 
improvement  loan  proceeds. 

Comment:  Two-party  disbursements 
will  leave  dealers  vulnerable  to 
unscrupulous  borrowers.  Several 
commenters  were  concerned  that  the 
proposed  two-party  disbursement 
requirement  would  leave  contractors 
without  guarantee  of  payment  upon 
completion  of  their  work.  The 
commenters  wrote  that  lenders  would 
have  no  way  to  prevent  an 
imscrupulous  borrower  from  cashing 
the  check  and  retaining  the  funds. 

HUD  Response.  The  proposed  dual 
disbursement  requirements  wall  not 
deprive  contractors  of  their  right  to 
payment.  Contractors  have  various 
options  to  secure  payment  upon 
completion  of  their  work.  For  example, 


the  contractor  might  request  a  three- 
party  closing  or  escrow  whereby  the 
contractor  would  assign  the  contract  to 
the  lender  only  upon  the  borrower's 
simultaneous  endorsement  of  the 
lender's  check  to  the  contractor. 
Accordingly,  HUD  does  not  believe  that 
a  change  to  the  proposed  rule  is 
necessary. 

Comment:  Rather  than  two-party 
disbursements,  the  final  rule  should 
require  pre-disbursement  inspections  for 
d&aler  loans.  One  commenter  suggested 
sth^t,  as  an  alternative  to  dual 
disbursements,  HUD  should  require  pre- 
disbursement  inspections  for  dealer 
loans.  According  to  the  conunenter, 
such  inspections  would  assure  that  all 
work  has  been  properly  performed 
before  payment  of  the  dealer,  while 
protecting  the  dealer  against 
unscrupulous  borrowers.  The 
commenter  suggested  that  the  pre- 
disbursement  ins[>ection  should  include 
photographs.  The  commenter  also 
recommended  that,  following  the 
inspection,  the  homeowner  should  sign 
a  completion  certificate  and  release 
form  authorizing  payment  of  the 
dealer.s 

HUD  Response.  HUD  has  not  adopted 
the  change  suggested  by  the  commenter. 
HUD  agrees  that  inspections  play  an 
important  role  in  ensuring  the 
satisfactory  completion  of  the  property 
improvement  work.  However,  HUD  also 
believes  that  two-party  disbursements 
are  required  to  protect  the  financial 
integrity  of  the  Title  I  program.  The  dual 
disbursement  requirement  will  provide 
additional  protections  not  afforded  by 
inspections.  The  two-party 
disbursement  requirement  will  ensure 
that  loan  proceeds  are  not  released 
against  the  wishes  of  the  borrower. 
Further,  two-party  disbursements  will 
help  to  alert  the  lender  to  disputes 
between  the  borrower  and  the  dealer. 

The  commenter  emphasizes  the  role 
of  the  completion  certificate  signed  by 
the  homeowner  upon  the  completion  of 
the  property  improvement  work.  HUD 
agrees  that  such  certificates  are  useful  in 
preventing  the  misuse  of  loan  funds. 
However,  HUD  has  occasionally 
experienced  problems  regarding  the 
improper  signing  of  completion 
certificates  prior  to  completion  of  the 
work.  Accordingly,  HUD  does  not 
believe  that  reliance  on  a  completion 
certificate  is  a  viable  alternative  to  the 
lyo-part  disbiusement  procedines 
established  by  this  final  rule. 

Comment:  Two-party  disbursements 
may  conflict  with  state  law.  Several 
conunenters  wrote  that  Titie  I  dealer 
loans  are  retail  sales  installment 
transactions  governed  by  state  law.  The 
commenters  %vrote  that,  under  a  retail 


sales  installment  contract,  the  dealer 
assigns  all  of  its  right,  titie  and  interest 
in  the  contract  to  the  lender,  and  the 
lender  pays  the  dealer  for  the 
assignment  when  the  conditions  of  the 
contract  have  been  satisfied.  The 
commenters  questioned  HUD's  legal 
authority  to  require  that  the  seller  of  the 
retail  installment  contract  (the  dealer) 
be  bypassed  and  the  money  be  handed 
over  to  the  borrower  (who  is  not  a  party 
to  the  retail  installment  transaction). 

HUD  Response.  HUD  is  not  aware  of 
any  specific  conflict  between  the 
proposed  rule  and  any  state  or  local  law. 
However,  HUD  is  cognizant  that  such 
conflicts  may  potentially  arise  in  the 
future.  Sboiild  such  an  issue  arise,  HUD 
will  determine  how  best  to  resolve  the 
conflict. 

Comment:  Two-party  disbursements 
are  unnecessary.  Several  commenters 
wrote  that  two-party  disbursements  are 
unnecessary.  According  to  the 
commenters,  other  regulatory 
requirements  ensure  that  all  required 
work  has  been  performed  properly 
before  payment  of  the  dealer — such  as 
the  requirement  that  lenders  not  release 
funds  to  pay  the  dealer  until  the 
homeowner  signs  a  completion 
certificate,  the  post-completion 
inspection  requirement,  and  the 
proposed  requirement  for  a  telephone 
conversation  with  the  borrower  before 
the  release  of  funds. 

HUD  Response.  HUD  does  not  agree 
that  other  regulatory  requirements  make 
the  two-party  disbursement  procedures 
unnecessary.  HUD  believes  that  the  two- 
party  disbursement  procedures  will 
provide  additional  protections  not 
afforded  by  these  other  requirements. 
For  example,  two-party  disbursements 
will  ensure  that  loan  proceeds  are  not 
released  against  the  borrower's  wishes, 
and  will  help  to  prompUy  alert  the 
lender  to  disagreements  between  the 
borrower  and  the  dealer.  Accordingly, 
HUD  has  decided  to  adopt  the  proposed 
dual  disbiu^ement  requirements 
without  change. 

Comment:  Support  for  two-party 
disbursements.  Two  commenters 
supported  the  proposed  dual 
disbursement  requirements.  The 
commenters  wrote  that  the  proposal  was 
reasonable  and  should  prevent  the 
disbursal  of  loan  proceeds  against  the 
borrower's  wishes.  The  conunenters  also 
wrote  that  two-party  disbursements 
would  help  to  ensure  that  property 
improvement  work  is  completed 
satisbctorily,  and  that  disagreements 
between  the  borrower  and  the  dealer  are 
brought  to  the  lender's  attention. 

HUD  Response.  HUD  agrees  with  the 
commenters.  As  noted,  this  rule  makes 


JS 
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final  the  proposed  dual  disbursement 
requirements  without  change. 

B.  Comments  Regarding  Lien  Position 
for  Property  Improvement  Loans  in 
Excess  of  $7,500 

The  March  30,  2000  rule  proposed  to 
amend  §  201.24  (which  describes 
security  requirements)  to  require  that  a 
lien  sectiring  a  property  improvement 
^loan  in  excess  of  $7,500  must  occupy  no 
less  than  a  second  lien  position.  The 
current  regulation  does  not  specify  the 
position  that  such  a  lien  must  occupy, 
other  than  to  state  that  the  Title  I 
property  improvement  loan  must  have 
priority  over  any  lien  securing  an 
uninsured  loan  made  at  the  same  time. 

Comment:  Proposed  lien  position 
requirement  will  prevent  many 
homeowners  from  participating  in  the 
Titie  I  program.  Several  commenters 
wrote  that  the  proposed  lien  position 
requirement  would  prevent 
homeowners  who  already  have  home 
equity  loans,  lines  of  credit,  or  received 
downpayment  assistance,  from 
participating  in  the  Title  I  program.  The 
commenters  wrote  that  many  home 
loans  originated  today  are  made  in  the 
form  of  a  first  and  second  lien 
transaction,  in  order  to  secure  lower 
private  mortgage  insurance  costs.  Also, 
many  state  and  local  government 
agencies  use  second  mortgages  ("soft 
seconds")  to  secure  loans  tmder  their 
downpayment  assistance  programs. 
According  to  one  of  the  commenters,  the 
lien  requirements  would  also  be 
tmworkable  when  borrowers  use  city, 
county,  or  state  bond  loan  programs, 
which  often  prevent  the  consolidation 
ofadditional  borrowing  with  the  initial 
loan  received  under  the  bond  program. 

HUD  Response.  HUD  agrees  that  the 
proposed  lien  position  requirements 
may  interfere  with  the  ability  of  certain 
homeowners  to  obtain  Title  I  financing. 
Accordingly,  HUD  has  revised  the 
proposed  rule  to  accommodate  the 
concerns  raised  by  the  commenters. 
This  final  rule  provides  that  the  lien 
position  requirements  do  not  apply 
where:  (1)  The  first  and  second 
mortgage  were  made  at  the  same  time 
(as  usually  occurs  to  accommodate  a  20 
percent  doMmpayment  on  a 
conventional  purchase  mortgage);  or  (2) 
the  second  mortgage  was  provided  by  a 
state  or  local  government  agency  in 
conjimction  with  a  downpayment 
assistance  program. 

Comment:  Rather  than  prohibiting 
Title  I  loans  from  holding  a  third  lien 
position,  the  final  rule  should  require 
that  a  Title  I  loan  take  precedence  over 
other  liens  issued  at  the  same  time. 
Several  of  the  commenters 
recommended  an  alternative  to  the 


prcy^ed  lien  position  requirements. 
SpMKcally,  these  commenters 
recommended  that  rather  than 
prohibiting  Title  I  loans  from  holding  a 
third  lien  position,  HUD  should  require 
that  a  Title  I  loan  take  precedence  over 
other  liens  issued  at  the  same  time.  The 
commenters  wrote  that  the  final  rule 
should  prohibit  a  lender  bom 
processing  a  Title  I  application  on  a 
property  for  which  the  same  lender  has 
made  a  conventional  subordinate-lien 
loan  within  the  last  60  days.  One  of  the 
commenters  suggested  a  90-day  period, 
rather  than  the  60-days  recommended 
by  the  other  commenters.  Another 
commenter  suggested  that  the 
prohibition  should  apply  whether  the 
uninsured  loan  was  made  by  the  same 
lender  or  a  different  lender. 

HUD  Response.  HUD  agrees  that  the 
flexibility  requested  by  the  commenters 
is  necessary  to  accommodate  certain 
types  of  frequently  used  real  estate 
financing.  As  noted  above,  HUD  has 
revised  the  proposed  rule  to  provide 
that  the  lien  position  requirement  does 
not  apply  where  the  first  and  second 
mortgage  were  made  at  the  same  time. 

Comment:  Proposed  lien  position 
requirement  will  force  many  Title  I 
lenders  out  of  business.  Two 
commenters  wrote  that  many  Title  I 
loans  occupy  a  third  lien  position. 
Therefore,  the  proposed  requirements 
would  prevent  lenders  from  offering 
Title  I  loans,  and  drive  the  lenders  out 
of  business. 

HUD  Response.  The  requirement  is 
necessary  to  assure  the  financial 
integrity  and  continuing  viability  of  the 
program.  As  discussed  above,  HUD  has 
revised  the  lien  position  requirements  to 
accommodate  certain  types  of  real  estate 
financing.  HUD  believes  that  the  revised 
requirements  strike  the  appropriate 
balance  between  the  need  for  flexibility, 
and  ensuring  that  the  program  operates 
in  a  sound  fiscal  manner. 

C.  Comments  Regarding  Disbursement 
of  Direct  Property  Improvement  Loan 
Proceeds  in  Excess  of  $7,500 

The  March  30,  2000  rule  proposed  to 
amend  §  201.26  (which  describes  the 
conditions  for  loan  disbursement)  to 
modify  the  disbursement  procedures  for 
direct  property  improvement  loans  in 
excess  of  $7,500.  HUD  proposed  to 
require  that  such  disbursements  be 
made  using  a  "draw"  system,  similar  to 
that  used  in  construction  lending. 
Lenders  would  have  been  required  to 
deposit  all  of  the  loan  proceeds  in  an 
interest  bearing  escrow  account  until 
they  are  disbursed.  The  draws  would 
have  been  made  in  accordance  with 
criteria  established  by  the  Secretary. 
The  loan  proceeds  would  have  been 


disbursed  in  three  draws — an  initial 
disbursement  of  40  percent  of  the  loan 
proceeds,  a  subsequent  40  percent 
disbursement,  and  a  final  20  percent 
disbursement.  ^ 

Comment:  Objections  to  proposed 
draw  system.  Several  commenters  wrote 
in  opposition  to  the  proposed  draw 
system.  The  objections  raised  by  the 
commenters  varied,  but  all  agreed  that 
the  final  rule  should  not  require  the  use 
of  draw  disbursement  procedures.  For 
example,  several  commenters  wrote  that 
the  proposed  draw  system  would  be 
costly  and  difficult  to  administer  for 
those  Title  I  loans  used  to  conduct 
simple  home  improvements  that  are 
completed  in  a  few  days  or  weeks  (such 
as  the  replacement  of  siding  or  roofing, 
the  installation  of  new  windows,  or  the 
insulation  of  the  home).  Other 
commenter^  wrote  that  the  maximimi 
$25,000  Title  I  loan  is  a  relatively  small 
loan  by  banking  industry  standards. 
These  commenters  were  concerned  that 
the  imposition  of  the  additional  draw 
requirements  would  make  these  small 
loans  even  less  attractive  to  lenders. 
One  commenter  wrote  that  the  proposed 
draw  system  would  create  a  si^iificant 
risk  of  litigation  for  lenders  and/or 
housing  authorities  acting  as  the 
lender's  rehabilitation  agent.  Several 
commenters  wrote  that  the  use  of  draws 
is  unnecessary  because  required 
inspections  will  suffice  to  address 
Hub's  stated  goal  of  preventing 
opportunities  for  the  misuse  of  funds. 
One  commenter  questioned  whether  the 
proposed  draws  system  might  conflict 
with  State  requirements  governing  the 
use  of  draw  disbursements  in  the 
construction  industry. 

HUD  Response.  Upon 
reconsideration,  HUD  has  decided  not 
to  require  the  use  of  a  draw 
disbursement  system  for  direct  property 
improvement  loans  in  excess  of  $7,500. 
HUD  agrees  with  the  commenters  tliat 
the  use  of  such  a  system  might  present 

strative  difficulties  for  lenders 
and  may  hinder  participation  in  the 
Title  I  Program.  HUD  has  concluded 
that  the  implementation  of  a  draw 
system  requires  further  review, 
including  whether  less  burdensome 
alternatives  exist  to  protect  against  the 
misuse  of  funds.  Should  HUD  decide  at 
a  later  date  to  implement  a  draw 
disbursement  system,  it  will  do  so 
through  a  proposed  rule  and  provide  the 
public  with  an  additional  opportunity  to 
comment. 

Comment:  Suggested  revisions  or 
alternatives  to  proposed  draw  system. 
To  address  some  of  the  concerns 
simunarized  above,  several  commenters 
suggested  modifications  or  alternatives 
to  the  proposed  draw  system.  For 
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example,  some  commentOTS  wrote  that 
draws  should  only  apply  to  "larger 
projects"  involving  direct  loans  in 
excess  of  $15,000  (cw  some  other 
specified  amount).  Other  commenters 
advocated  that  HUD  revise  the  proposed 
rule  to  provide  lend««  and  bmrowers 
with  greater  flexibility  in  determining 
the  appropriateness  of  iising  a  draw 
system,  and  in  establishing  the  number 
of  required  draws.  Two  commentms 
%vrote  diat.  instead  of  multiple  draws, 
die  final  rule  should  require  an  initial 
"holdback"  of  10  percent  of  the  loan 
amount.  One  commenter  wrote  that  the 
issuance  of  three  joint  checks  would 
achieve  the  same  results  as  the  proposed 
draw  system,  with  far  less  costs  to  the 
homeowner. 

HUD  Response.  As  noted  above.  HUD 
has  decided  not  to  adopt  the  proposed 
draw  system  requirements  at  this  final 
rule  stage.  HUD  wiU  considw  the 
suggestions  made  by  the  commmtws 
should  it  decide  to  implement  a  draw 
system  for  Tide  I  loans  at  a  future  date. 

Comment:  Concerns  about  escrow 
account  requirements.  Several 
commenters  exjHessed  concerns  about 
the  escrow  account  requirements;of  the 
proposed  draw  system.  For  example, 
some  commenters  wrote  that  lenders 
would  most  likely  pass  the  costs  of 
establishing  the  interest-bearing  escrow 
account  to  borrowers. 

One  commenter  siiggested  that,  rather 
than  requiring  the  establishment  of  an 
escrow  account,  the  final  rule  should 
permit  the  lender  to  charge  interest  at 
the  note  rate  on  any  fees  included  in  the 
loan  amount  and  on  those  loan  proceeds 
actually  disbursed  to  the  borrower, 
beginning  with  the  initial  draw. 

HUD  Response.  As  disoissed  above, 
this  final  nile  does  not  adopt  the  draw 
disbursement  requirements  of  the  March 
30.  2000  proposed  rule.  HUD  will  take 
the  concerns  expressed  by  the 
commenters  into  considwation  should  it 
decide,  at  a  later  time,  to  implement  a 
draw  system  for  the  Titie  I  Program. 

D.  Comments  Regarding  Telephone 
Interviews  for  Dealer  Property 
Improvement  Loan  Disbursements 

The  March  30.  2000  rule  proposed  to 
amend  §  201.26  to  require  that  the 
lender  must  conduct  a  telephone 
interview  with  the  borrower  before  the 
disbursement  of  dealer  property 
improvement  loan  proceeds.  The  lender, 
at  a  minimiim,  would  be  required  to 
obtain  an  oral  affirmation  from  the 
borrower  to  release  funds  to  the  dealer. 

Comment:  Support  for  telephone 
interview  requirement.  Several  public 
commenters  wrote  in  support  of  the 
proposed  telephone  interview 
tequiiement.  Many  of  these  commenters 


noted  that  this  practice  is  already 
followed  by  most  reputable  lenders  in 
the  Titie  I  dealer  loan  program. 

HUD  Response.  HUD  agrees  that  the 
telephone  interview  requirements  will 
help  to  ensure  the  continued 
effectiveness  of  tiie  Titie  I  program.  This 
final  rule  adopts  die  proposed 
requirement  without  change. 

Comment:  Telephone  interview 
requirement  is  duplicative  and  will  slow 
down  the  dealer  loan  process.  Two 
commoiters  opposed  the  proposed 
telephone  interview  requirement  as 
uimecessary.  Acccxding  to  the 
commenters,  the  proposed  dual 
disbursement  requirement,  and  the 
current  certificate  of  completicm 
requirement,  will  ensure  that  all  wori^  is 
properly  performed  before  the 
disbursemmt  of  the  dealer  loan 
proceeds.  The  commenters  also  wrote 
that,  in  today's  increasingly  automated 
lending  environment,  the  proposed 
requirement  would  be  costiy  to 
administw  and  unnecessarily  delay 
dealer  loan  transactions. 

HUD  Response.  Telephone  interviews 
are  a  well  established  industry 
procedure  already  practiced  by  the 
majority  of  Titie  I  lenders.  Further,  the 
majority  of  commentws  submitting 
comments  on  this  proposal  recognized 
the  effectiveness  of  telephone 
interviews  and  supported  the 
requirement.  Accordingly,  requiring  the 
use  of  telephone  intoviews  will  not 
pose  an  unfamiliar  cv  unduly 
burdensome  administrative 
requirement. 

E.  Comments  Regarding  Liquidity 
Requirements 

The  March  30,  2000  rule  proposed  to 
amend  the  regulations  at  24  (Jhk  parts 
201  and  202  to  make  the  liquidity 
requirements  applicable  to  the  Titie  I 
and  Titie  n  programs  consistent  with 
one  another.  The  proposed  liquidity 
requirement  wo\ild  have  applied  to  Titie 
I  supervised  lenders  (§  202.6),  Titie  I 
unsupervised  lenders  (§  202.7),  Titie  I 
loan  correspondent  lenders  (§  202.8), 
ai^  Titie  I  dealers  ($  201.27).  Under  tiie 
proposed  rule,  these  Titie  I  participants 
would  have  been  required  to  have  liquid 
assets  consisting  of  cash  (or  its 
equivalent  acceptable  to  the  Secretary) 
in  the  amount  of  20  percent  of  their  net 
worth,  up  to  a  maximum  liquidity 
requirement  of  $100,000.  For  purposes 
of  the  proposed  rule.  HUD  would  not 
have  considered  lines  of  credit  to  be 
liquid  assets,  nor  loans  or  mortgages 
held  for  resale  by  the  mortgagee. 

Comment:  Concerns  regarding  the 
proposed  liquidity  requirements.  Two 
commenters  supported  the  proposed 
liquidity  requirements,  writing  that 


many  Titie  I  lenders  and  loan 
correspondents  are  also  approved  as 
Titie  n  mortgagees  and  therefore  already 
satisfy  the  proposed  liquidity  increases. 
However,  other  commenters  wrote  that 
the  proposed  liquidity  requirements 
would  impose  an  economic  hardship  on 
Titie  I  participants.  For  example,  several 
commenters  wrote  that  most  TiUe  I 
dealers  are  two  or  three  person 
operations  whose  business  assets  are, 
limited  and,  therefore,  would  find  it 
very  difficidt  to  meet  the  proposed 
liquidity  requirements. 

Several  commenters  wrote  that  HUD, 
by  proposing  to  conform  the  Titie  and 
Titie  n  liquidity  requirements,  but 
disregarding  other  program  differences, 
would  place  Titie  I  lenders  at  a 
marketplace  disadvantage.  The 
commenters  wrote  that  Title  II 
mortgagees  are  not  subject  to  the  Titie 
I  "Inicks  and  mortar"  and  minimum 
staffing  requirements  for  HUD  branch 
office  approval.  The  commenters 
recommended  that,  should  HUD  decide 
to  finalize  the  proposed  liquidity 
requirements,  it  should  also  conform 
these  other  Titie  I  and  Titie  11  program 
requirements. 

One  commenter  wrote  that  the 
liquidity  requirements  would  not 
necessarily  assure  dealer  integrity  or 
reliability.  Some  commenters  noted  that 
the  misuse  of  restricted  funds  is  not  a 
significant  concern  for  TiUe  I  loan 
correspondents,  since  they  do  not 
service  HUD  loans  and  never  hold 
insurance  or  escrow  monies.  These 
commenters  suggested  that  the  required 
liquidity  for  loan  correspondents  be 
capped  at  20  percent  of  the  minimum 
net  worth. 

HUD  Response.  Upon 
reconsideration,  HUD  has  decided  not 
to  proceed  with  the  proposed  changes  to 
the  Titie  I  liquidity  requirements.  HUD 
agrees  with  the  commenters  that  the 
proposed  liquidity  increases  might  pose 
<«n  economic  hardship  for  some  Titie  I 
lenders,  correspondents  and  dealers. 
Accordingly,  HUD  has  decided  to  defer 
any  changes  to  the  Titie  I  liquidity 
requirements  in  order  to  further 
consider  the  impacts  of  such  increases. 
Should  HUD  decide  to  increase  the 
liquidity  requirements  at  a  future  date, 
it  will  implement  these  changes  through 
proposed  rulemaking  and  provide  the 
public  with  an  additional  opportunity  to 
comment. 

F.  Comments  Regarding  the  Reporting  of 
Loans  for  Insurance 

The  March  30,  2000  rule  proposed  to 
amend  §  201.30  to  clarify  that  required 
loan  reports  must  be  submitted  on  the 
form  prescribed  by  the  Secretary,  and 
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must  contain  the  data  prescribed  by 
HUD. 

Comment:  Support  for  proposed 
reporting  requirements.  Several 
commenters  supported  this  proposed 
requirement.  The  commenters  wrote 
that  the  proposal  would  allow  HUD  to 
better  monitor  and  track  participant 
performance. 

HUD  Response.  HUD  agrees  that  the 
reporting  requirements  will  facilitate  its 
review  of  Title  I  participant 
performance. 

Comment:  The  reporting  requirements 
should  be  "phased-in  ".  One  commenter, 
while  supporting  the  proposed  reporting 
requirements,  noted  that  "requirements 
of  this  sort  often  involve  the 
modification  of  automated  systems, 
which  are  sometimes  maintained  by 
others."  The  commenter  suggested  that 
the  new  reporting  requirements  be 
"phased-in,"  in  order  to  provide 
participants  adequate  time  to  make 
needed  adjustments. 

HUD  Response.  HUD  agrees  that 
lender^]}9|t>require  time  to  modify 
^)(Mttng  procedures  in  order  to  comply 
with  any  new  HUD  reporting 
requirements.  HUD  notes  that  the  final 
rule  does  not  establish  new  or  revised 
reporting  requirements  at  this  time. 
'  Rather,  the  language  of  the  proposed 
and  final  rules  clarifies  that  the  required 
reports  must  be  submitted  in  the  format, 
and  contain  the  data,  prescribed  by 
HUD.  In  evaluating  lender  compliance 
with  any  new  reporting  requirements, 
HUD  will  take  into  consideration  the 
need  of  lenders  to  update  their  current 
systems  and  procedures. 

G.  Comments  Regarding  Increased 
Insurance  Charge  for  Property 
Improvement  and  Manufactured  Home 
Loans  F 

The  March  30,  2000  rule  proposed  to 
revise  §  201.31(a)  to  increase  the 
insurance  charge  for  Title  I  property 
improvement  and  manufactured  home 
loan  insTirance.  Currently,  Title  I 
property  improvement  lenders  are 
required  to  pay  an  insurance  charge  of 
0.50  percent  of  the  loan  amount, 
multiplied  by  the  number  of  years  of  the 
loan  term.  HUD  proposed  to  increase 
the  applicable  percentage  to  1.00 
percent  of  the  loan  amoimt.  HUD  also 
proposed  to  amend  §  201.31(b)  to 
conform  the  procedures  governing  the 
payment  of  the  insurance  charge  for 
manu&ctured  home  loans  with  the 
insurance  charge  payment  procedures 
for  property  improvement  loans.  The 
current  regidations  establish  an 
accelerated  payment  schedule  for 
manufactured  home  loans  with  a 
matiuity  in  excess  of  25  months.  Under 
the  proposed  rule,  the  payment 


schedule  for  manufactured  homes  loans 
with  a  maturity  in  excess  of  25  months 
would  be  identical  to  that  applicable  to 
comparable  property  improvement 
loans. 

1.  General  Comments  Regarding  the 
Increased  Insurance  Charge 

Comment:  Support  for  increased 
insurance  charge.  Several  commenters 
supported  the  proposed  increase.  The 
commenters  wrote  that  the  proposal  was 
necessary  for  the  Title  I  program  to  be 
self-supporting. 

HUD  Response.  HUD  agrees  with 
these  commenters.  The  final  rule  adopts 
the  proposed  revisions  without  change. 

Comment:  Cost  of  increased  insurance 
charge  will  be  passed  on  to  the 
borrower.  Several  commenters  wrote 
that  the  costs  of  the  increased  insurance 
charge  would  be  passed  on  to  the 
borrower.  Some  of  the  commenters 
wrote  that  lenders  sometimes  absorb  the 
cost  of  the  insurance  premium  as  a 
"goodwill"  gesture.  However,  the 
commenters  wrote  that  if  HUD  proceeds 
with  the  proposed  increase,  lenders  may 
be  forced  to  pass  the  cost  to  the 
borrower.  According  to  the  commenters, 
this  will  mean  charging  substantial  up- 
front fees  that  most  borrowers  cannot 
afford. 

HUD  Response.  HUD  does  not  agree 
with  these  commenters.  Market  costs 
will  determine  whether  the  increased 
insurance  charge  will  be  passed  on  to 
borrowers,  or  absorbed  by  lenders  as  a 
necessary  expense  of  maintaining  their 
competitiveness  in  the  market. 

Comment:  The  proposed  increase  is 
excessive.  Two  commenters,  although 
supporting  an  increase  to  the  insurance 
charge,  wrote  that  the  proposed  increase 
was  excessive.  One  of  the  commenters 
suggested  that  HUD  should  reduce  the 
proposed  increase  to  0.75  percent  of  the 
locm  amoimt.  The  second  commenter 
wrote  that  an  0.88  percent  insurance 
charge  would  be  siifficient. 

HUD  Response.  HUD  has  not  adopted 
the  changes  requested  by  these 
conmienters.  The  increase  to  the 
insurance  charge  is  based  upon  the 
conclusions  reached  by  a 
comprehensive  HUD  analysis  of  the 
Title  I  program.  This  analysis  evaluated 
various  premium  models,  and 
concluded  that  the  increase  is  necessary 
to  cover  the  costs  of  insurance  claims 
paid  by  HUD  under  the  program.  In 
addition,  to  simplify  the  product  for  the 
industry,  both  the  Title  I  property 
improvement  and  manufactmed  home 
programs  will  use  the  same  method  of 
premium  collection. 

Comment:  There  is  no  basis  for 
modifying  the  front-loaded  collection 
system  for  manufactured  home  loans. 


One  commenter  wrote  that  "[i]n  spite  of 
a  declining  loan  volume  beginning  in 
the  early  1990's,  the  manufactiued 
home  loan  program  has  shown  positive 
cash  flow  in  each  year  since  1989,  and 
^has  generated  a  surplus  of  $120  million 
over  this  eleven  year  period"  (emphasis 
in  original).  Therefore,  according  to  the 
commenter,  there  is  no  basis  for 
changing  the  total  loan  insurance  charge 
or  the  "front-loaded"  collection  system 
for  manufactured  home  loans. 

HUD  Response.  HUD  has  not  revised 
the  proposed  rule  in  response  to  this 
comment.  The  Title  I  Manufactured 
Home  Program  has  not  generated  a 
positive  cash  flow  in  recent  years. 

2.  Suggested  Revisions  to  Increased 
Insurance  Charge 

Comment:  Insurance  charge  should  be 
based  upon  a  performance  based 
standard.  Several  conunenters  suggested 
that  HUD  develop  performance 
standards  for  use  in  establishing  the 
insurance  charge  for  each  lender.  The 
commenters  wrote  that  participating 
financial  institutions  should  not  be 
forced  to  bear  the  costs  of  program 
losses  attributable  to  a  minority  of  poor- 
performing  lenders.  According  to  the 
commenters,  the  use  of  a  performance- 
based  insurance  charge  would  reward 
lenders  with  strong  imderwriting 
standards,  while  maintaining  the 
financial  stability  of  the  program. 

HUD  Response.  HUD  has  not  adopted 
the  suggestions  made  by  these 
commenters.  Title  I  property 
improvement  loans  fill  an  important 
role  otherwise  unserved  by  either  public 
or  private  lending  products. 
Accordingly,  HUD  believes  it  is 
appropriate  to  use  a  single  premium  rate 
applicable  to  all  lenders.  A 
performance-based  premium  standard 
might  make  Title  I  loans  unaffordable  in 
certain  communities. 

Comment:  Title  I  loans  that  are 
financed  by  municipal  housing  bonds 
should  be  exempt  from  the  proposed 
insurance  charge  increase.  Two 
commenters  were  concerned  that  the 
proposed  increase  to  the  insurance 
charge  might  jeopardize  the  ability  of 
state  and  local  housing  agencies  to 
provide  low-interest  Tide  I  loans  to  low- 
income  households.  The  commenters 
wrote  thatbond-ilnanced  Title  I  loans 
have  a  lower  rate  of  default  than  other 
Title  I  loans  and  provide  lower  interest 
rates  on  home  improvement  loans  for 
low-income  households.  Accordingly, 
the  commenters  recommended  that 
HUD  exempt  bond-financed  Title  I  loans 
frt)m  any  increases  to  the  insurance 
charae. 

HUD  Response.  HUD  has  not  adopted 
the  change  suggested  by  the 
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commenters.  As  noted,  the  premium 
increase  is  based  on  recent  credit 
subsidy  estimates  used  for  budget 
purposes.  HUD's  credit  subsidy  analysis 
evaluated  the  performance  of  the  entire 
Tide  I  portfolio,  and  did  not  exclude 
Titie  I  loans  financed  by  mimicipal 
housing  bonds.  Accordingly,  the 
conclusions  reached  by  HUD  regarding 
the  need  for  an  increased  insurance 
charge  are  equally  applicable  to  these 
types  of  Tide  I  loans. 

Comment:  Increased  insurance  charge 
should  only  apply  to  loans  made  after 
the  effective  date  of  the  final  rule.  One 
commenter,  while  supporting  an 
increase  to  the  insiutmce  charge,  wrote 
that  the  increase  should  only  apply  to 
loans  made  after  the  effective  date  of  the 
final  rule. 

HUD  Response.  The  increased 
insurance  charge  applies  only  to  Titie  I 
loans  made  on  or  after  the  effective  date 
of  this  final  rule. 

Comment:  HUD  should  consider 
"sunsetting"  the  increased  insurance 
charge.  One  commenter  wrote  that,  if 
the  increased  insurance  charge  is 
necessary  to  cover  past  program  losses, 
HUD  should  provide  a  "sunset 
provision"  for  the  premium  increase. 
Once  the  past  losses  have  been 
recovered  in  a  few  years,  the  insurance 
charge  would  be  reduced  to  its  current 
level. 

HUD  Response.  HUD  has  not  adopted 
the  change  suggested  by  the  commenter. 
The  increase  to  the  insurance  charge  is 
necessary  not  only  to  recoup  past  losses 
in  the  Titie  I  program,  but  also  to  cover 
the  projected  costs  of  future  insurance 
claims  paid  by  HUD  imder  the  program. 

Comment:  Final  rule  should  establish 
"front  loaded"  collection  system  for 
property  improvement  loans.  One 
commenter  wrote  that  a  level  annual 
premiimi  penalizes  those  lenders  who 
make  good  Titie  I  loans  and  hold  them 
in  their  portfolio  for  servicing. 
According  to  the  commenter,  many  of 
these  lenders  do  not  pass  the  premium 
cost  to  borrowers,  and  must,  therefore, 
pay  the  aimual  premium  from  the  ever- 
declining  interest  payments  they 
receive.  "Increasing  the  annual 
premium  from  0.50  percent  to  1.00 
percent  will  exacerbate  this 
problem*  *  *"  The  commenter 
suggested  that  HUD  adopt  a  "front- 
loaded  collection  system  similar  to  the 
one  that  has  beei\  successful  for  the 
manufoctiued  home  loan  program." 
According  to  the  commenter,  such  a 
system  woiUd  conform  to  the 
recommendations  made  by  HUD  staff  in 
1995,  and  subsequentiy  "confirmed  by 
Price  Waterhouse  in  its  1997  study  of 
the  program,  and  reaffirmed  by  KPMG 


Peat  Marwick  in  its  1998  front-end  risk 
assessment  on  the  pro^sm." 

HUD  Response.  HUD  has  not  adopted 
the  suggestion  made  by  the  commenter. 
The  current  premium  structure  was 
developed  by  HUD  based  on  data 
provided  from  several  sources, 
including  various  financial  contractors. 
Based  on  this  information,  HUD  has 
determined  that  the  current  structure 
meets  the  financial  needs  of  FHA  and 
participants  in  the  Titie  I  program. 
Moreover,  the  regulatory  change 
suggested  by  the  commenter  could  not 
appropriately  be  implemented  at  the 
final  rule  stage,  but  would  require 
additional  notice  and  opportxinity  for 
public  comment. 

H.  Comments  Regarding  Inspection 
Requirements  fpr  Dealer  and  Direct 
Property  Impivvement  Loans 

The  March  30,  2000  rule  proposed  to 
expand  the  current  on-site  inspection 
requii-ements  for  dealer  and  direct 
property  improvement  loans  at  §  201.40. 
Specifically,  HUD  proposed  to  require 
that  on-site  inspections  be  conducted 
for  all  dealer  and  direct  property 
improvement  loans  (not  jiist  for  loans 
where  the  principal  obligation  is  $7,500 
or  more,  or  where  the  borrower  fails  to 
submit  a  completion  certificate).  In  the 
case  of  dealer  and  direct  property 
improvement  loans  of  $7,500  or  less,  the 
lender  woidd  have  been  required  to 
conduct  two  inspections — a  pre- 
construction  inspection  and  a  post- 
construction  inspection.  For  dealer  and 
direct  loans  in  excess  of  $7,500  the 
lender  would  also  have  been  required  to 
conduct  a  third  inspection. 
Additionally,  HUD  proposed  to  reqiiire 
that  photographs  of  the  site  t>e  taken  as 
part  of  all  required  inspections. 

Comment:  Concerns  regarding 
proposed  inspections.  Several 
commenters  expressed  concern  about 
the  proposed  inspection  requirements. 
For  example,  various  commenters  wrote 
that  the  proposed  increase  in  the 
number  of  required  inspections  would 
be  administratively  burdensome,  costiy 
and  impracticable.  The  commenters 
wrote  that  it  would  serve  no  worthwhile 
purpose  to  require  multiple  inspections 
within  the  few  days  it  takes  to  complete 
most  Titie  I  projects.  Several 
commenters  requested  that  HUD  raise 
the  current  inspection  fees,  or  otherwise 
provide  additional  funding  to  cover  the 
costs  of  conducting  the  additional 
inspection.  Other  commenters  objected 
to  tiie  time  periods  for  conducting  the 
proposed  inspections.  One  of  these 
commenters  suggested  extending  the  60- 
day  deadline  for  completing  the 
required  inspections  to  90-days.  Two 
commenters  recommended  shortening 


the  existing  period  for  completion  of 
direct  loan  improvements  from  six 
months  to  90  days  (with  a  one-time  90- 
day  extension). 

HUD  Response.  This  final  rule  does 
not  adopt  the  proposed  changes  to  the 
Titie  I  inspection  requirements.  HUD 
has  decided  to  defer  any  changes  to  the 
inspection  procedures  to  allow  for 
further  review  of  the  potential  impacts 
of  such  revisions.  Should  HUD  decide 
to  revise  the  Title  I  inspection 
requirements  at  a  future  date,  it  will 
implement  these  changes  through 
proposed  rulemaking  and  provide  the 
public  with  an  additional  opportimity  to 
comment. 

/.  Comments  Regarding  Net  Worth 
Requirements  for  Title  1  and  Title  II 
Programs 

The  March  30,  2000  rule  proposed  to 
increase  the  net  worth  requirements  for 
both  Titie  I  and  Titie  11  loan 
correspondents.  Specifically,  HUD 
proposed  to  amend  §  202.8  to  raise  the 
minimum  net  worth  requirement  for 
Titie  n  loan  correspondent  mortgagees 
and  Titie  I  loan  correspondent  lenders 
bom  $50,000  to  $75,000.  HUD  also 
proposed  to  amend  §  201.27  to  raise  the 
current  minimum  net  worth 
requirements  for  Titie  I  property 
improvement  loan  dealers  and 
manufactured  home  dealers  from 
$25,000  and  $50,000.  respectively,  to 
$75,000. 

1.  Support  for  Proposed  Net  Worth 
Requirements 

Comment:  Support  for  increased  net 
worth  requirements. 

A  minority  of  commenters  supported 
the  proposed  net  worth  requirements. 
The  commenters  wrote  that  fraudulently 
originated  loans  and  loans  to 
unqualified  borrowers  are  more  likely  to 
occur  if  the  lender  is  thinly  capitalized 
and  desperate  to  close  and  sell  more 
loans  to  stay  solvent.  Accordingly,  the 
higher  worth  requirements  should 
ensure  greater  integrity  and 
accountability. 

Response.  HUD  agrees  that  increased 
net  worth  requirements  are  necessary  to 
help  ensure  greater  accountability  in  the 
Titie  I  and  Title  11  programs. 

Comment:  Net  worth  requirements 
should  be  increased  further  Three 
commenters  wrote  that  the  proposed  net 
worth  increases  are  not  sufficient.  The 
commenters  suggested  that  the  net 
worth  requirements  should  be  increased 
even  further — to  $100,000  or  some  other 
amount. 

HUD  Response.  As  discussed  in 
greater  detail  below.  HUD  has  revised 
tiie  proposed  rule  to  more  closely  link 
the  net  worth  adjustments  to  increases 
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in  inflation.  HUD  believes  that 
increasing  the  net  worth  requirements  to 
reflect  inflationary  pressures  is 
equitable  and  will  not  pose  an  undue 
financial  burden  on  program 
participants. 

2.  Objections  to  Proposed  Net  Worth 
Requirements  j 

Comment:  Increased  net  worth 
requirements  will  eliminate  competition 
and  make  bormwers  vulnerable  to 
abusive  lending  practices.  Many 
commenters  wrote  that  lenders  would 
find  it  extremely  costly  to  maintain  the 
required  cash  reserves.  The  commenters 
wrote  that  the  proposed  net  worth 
requirements  would  drive  many  of  these 
lenders  out  of  business,  or  force  them  to 
cease  offering  Title  I  loans.  Accordingly, 
the  proposed  net  worth  requirements 
would  decrease  competition  and  allow 
mortgage  lenders  to  charge  higher  fees 
and  ofi^  services  that  are  inferior  and 
more  profitable.  The  conunenters  wrote 
that  the  increased  net  worth 
requirements  would  ultimately  result  in 
borrowers  either  being  directed  to  sub- 
prime  products  at  much  higher  interest 
rates  or  being  required  to  pay  the  higher 
bank  prices. 

.  Many  of  these  commenters  questioned 
why  HUD  would  propose  to  increase  the 
net  worth  requirements  at  a  time  when 
it  has  specifically  requested  the 
National  Association  of  Mortgage 
Brokers  (NAMB)  to  assist  in  expanding 
the  use  of  FHA  programs  by  mortgage 
brokers.  According  to  the  commenters, 
the  increased  net  worth  requirements 
would  have  the  opposite  effect  by 
preventing  many  lenders  from 
participating  in  the  Title  I  firograms. 

HUD  Response.  HUD  does  not  agree 
that  the  increased  net  worth 
requirements  will  decrease  market 
competition  and  hurt  consumers.  HUD 
last  increased  the  Title  I  net  worth 
requirements  in  1991.  Fiscal  Year  1999 
set  an  all  time  high  for  new  approved 
lenders  with  Fiscal  Year  2000  being  the 
second  highest.  The  rate  of  new  lender 
approvals  has  continued  at  these 
historic  high  levels  through  the  first  half 
of  Fiscal  Year  2001.  Moreover.  82 
percent  of  new  lenders  approved  thus 
far  in  Fiscal  Year  2001  have  been  loan 
correspondents.  If  anything,  market 
competition  in  the  Title  I  program  is 
•  increasing  and  not  decreasing. 

Comment:  Increased  net  worth 
requirements  will  limit  availability  of 
Title  I  loans  to  underserved 
communities.  Many  commenters  wrote 
that  small  lenders  are  often  more  willing 
to  provide  necessary  services  to 
minority  and  rural  communities. 
According  to  these  commenters.  these 
lenders  will  often  provide  educational 


seminars  in  English,  Spanish,  and  a 
variety  of  other  languages,  or  visit 
families  to  explain  home  loan  financing 
and  take  a  loan  application.  The 
increased  net  worth  requirements  would 
prevent  these  lenders  from  participating 
in  the  Title  I  programs,  and,  therefore, 
limit  the  availability  of  Tide  I  loans  to 
underserved  minority  and  rural 
communities. 

HUD  Response.  As  discussed  above, 
HUD  does  not  agree  that  the  new  net 
worth  requirements  will  decrease  the 
number  of  participating  lenders.  Rather, 
HUD  believes  that  the  financial  reforms 
implemented  by  this  final  rule  will 
make  participation  in  the  Title  I 
program  an  even  more  attractive  option 
for  lenders.  Moreover,  the  final  rule  will 
strengthen  the  financial  soundness  of 
participating  lenders.  Accordingly, 
rather  than  restrict  the  availability  of 
Title  I  loans,  the  final  rule  will  make  the 
program  available  to  many  new 
borrowers — including  those  located  in 
traditionally  underserved  rural  and 
minority  communities. 

Comment:  Increased  net  worth 
requirements  unfairly  penalize  loan 
correspondents,  who  are  not  responsible 
for  servicing  Title  I  loans.  Many 
commenters  wrote  that  the  majority  of 
loan  correspondents  are  small 
businesses,  who  immediately  deliver 
FHA  loan  packages  to  a  lender 
(sponsor).  The  servicing  lenders  are  the 
entities  in  complete  control  of  the 
restricted  funds  for  all  customer 
insurance  premiums  and  escrows.  The 
commenters  objected  to  th6 
establishment  of  increased  net  worth 
requirements  for  loan  correspondents, 
since  the  correspondents  do  not 
underwrite,  approve,  fund  and/or 
service  FHA  loans.  The  commenters 
wrote  that  the  increased  net  worth 
requirements  would  force  loan 
correspondents  to  tie  up  excessive 
business  capital  in  cash  reserves,  that 
might  be  more  productively  used  to  run 
the  company's  operations.  Several  of  the 
commenters  suggested  that  HUD  make 
the  sponsoring  lender  accountable  for 
the  actions  of  the  correspondent.  The 
commenters  wrote  that  such  a  practice 
would  conform  to  the  existing 
procedures  used  by  Fannie  Mae, 
Freddie  Mac,  and  the  Department  of 
Veterans  Affairs. 

HUD  Response.  HUD  has  not  revised 
the  proposed  rule  in  response  to  these 
public  comments.  While  loan 
correspondents  are  not  authorized  to 
service  FHA  insured  loans,  they  do 
collect  some  i^-front  fees  and/or 
premiiuns  from  borrowers  as  part  of  the 
origination  process.  Loan 
correspondents  are  also  required  to  fund 
the  Title  I  loans  they  originate.  With 


respect  to  the  commenters  suggesting 
that  HUD  make  sponsors  responsible  for 
the  actions  of  loan  correspondents  in 
lieu  of  increasing  the  net  worth 
requirement,  HUD  notes  that  the  FHA 
lender  approval  regulations  already 
provide  for  such  accountability  (see  24 
CFR  202.8(b)(7)). 

Comment:  There  is  no  correlation 
between  net  worth  and  default  ratios. 
Many  commenters  wrote  that  the  net 
worth  of  lenders  has  no  bearing  on 
default  ratios.  The  commenters  wrote 
that  some  of  the  most  well-capitalized 
lenders  have  been  suspended  from  FHA 
participation  due  to  high  default  rates 
and  frtiud. 

HUD  Response.  HUD  has  not  revised 
the  proposed  rule  in  response  to  these 
comments.  While  it  is  true  that  some 
well-capitalized  lenders  have  been 
suspended  from  FHA  participation 
because  of  high  claim  rates  or  fi^ud,  it 
is  also  true  that  some  under-capitalized 
lenders  have  also  been  subjected  to 
similar  sanctions.  In  HUD's  experience, 
there  is  less  stress  on  well  capitalized 
lenders  to  misuse  restricted  funds  such 
as  insiu^nce  premiums  or  escrows  for 
operating  expenses.  The  net  worth 
increases  will  help  to  ensure  that  only 
well-capitalized  and  financially  strong 
lenders  are  eligible  to  participate  in  the 
Tide  I  and  Title  n  programs. 

Comment:  Increased  net  worth    ' 
requirements  are  unnecessary;  existing 
requirements  are  sufficient  to  protect 
against  misuse  of  FHA  funds.  Several 
commenters  wrote  that  existing  HUD 
regulations  adequately  protect  the 
public  and  FHA  against  ft^ud  and  the 
misuse  of  funds.  The  commenters 
recommended  that  HUD  should  educate 
lenders  on  existing  program  procedures 
and  enforce  compliance  with  these 
requirements,  rather  than  increasing  the 
net  worth  requirements.  One  of  the 
commenters  wrote  that  "HUD  now  has 
the  tools,  like  the  Credit  Watch  program, 
to  accm^tely  assess  the  performance  of 
any  lender."  The  conmienter  questioned 
the  need  to  raise  the  net  worth  levels, 
given  that  objective  measures  of  real 
performance  are  now  in  place. 

HUD  Response.  HUD  agrees  that 
lender  education  and  compliance 
enforcement  are  important  tools  in 
protecting  against  the  misuse  of  FHA 
loan  funds.  However,  enforcement 
actions  occur  only  after  the  violation  of 
FHA  requirements.  Further,  the 
performance  measures  mentioned  by  the 
commenters  (such  as  the  Credit  Watch 
Program)  come  into  play  after  HUD  has 
assumed  the  risk  of  insuring  the  loans 
originated  by  participating  lenders. 
Therefore,  HUD  believes  that 
preventative  risk  management  measures 
are  necessary  to  help  reduce  the  risk  to 
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FHA  insurance  funds.  HUD's  goal  in 
issuing  this  final  rule  is  to  help  to 
reduce  the  number  of  necessary  FHA 
enforcement  actions,  as  well  as  the 
incidence  of  poor  performance  ratings 
imder  Credit  Watch  and  other  similar 
measurement  systems. 

3.  Comments  Regarding  HUD's 
Justification  for  Proposed  Net  Worth 
Increases 

Comment:  Loss  rates  do  not  justify 
proposed  net  worth  requirements. 
Several  commenters  questioned  HUD's 
explanation  that  the  proposed  net  worth 
increase  is  necessary  due  to  increases  in 
the  loss  rates  for  the  Title  1  and  Title  II 
programs  (see  65  FR  17122,  middle 
coliunn).  The  commenters  noted  that, 
based  on  the  figines  provided  in  the 
preamble,  the  average  loss  has  more 
than  doubled  for  the  Tide  I  program 
($13,783  to  date  versus  $6,318  in  FY 
1991),  while  the  increase  for  the  Tide  II 
program  has  been  just  under  one-thfrd 
($31,800  today  versus  $24,140  for  FY 
1991).  According  to  the  commenters,  the 
proposed  net  worth  increase  would  be 
greater  than  the  increase  in  losses  for 
the  Tide  II  program,  but  insufficient  to 
cover  Tide  I  program  losses. 

As  one  of  ue  commenters  wrote: 

[Biased  on  the  proposed  increase,  a  Title  I 
correspondent  would  go  from  being  able  to 
indemnify  7.9  average  losses  in  1991  to  being 
able  to  indemnify  5.4  average  losses  today.  At 
the  same  time,  a  Title  II  correspondent  would 
go  from  a  capability  of  indemnifying  2.1 
average  losses  in  1991  to  2.4  today.  Thus, 
while  the  ability  to  indemnify  would 
increase  slightly  for  Title  II  correspondents 
under  the  Proposal  (12%).  the  ability  to 
indemnify  for  Title  1  correspondents  would 
decrease  substantially  (46%).  The  Proposal 
would  increase  net  worth  requirements  to 
much  for  Title  II  and  too  little  for  Title  I. 
based  on  the  trends  in  average  losses  for  the 
two  programs.  •   *  •  We  see  no  reason  why 
Title  II  participants  should  cross-subsidize 
the  Title  I  program. 

HUD  Response.  HUD  does  not  agree 
with  the  commenter.  HUD's  goal  in 
establishing  minimum  net  worth 
requirements  is  not  to  ensure  that 
lenders  will  have  the  capability  to 
indemnify  HUD  against  losses  resulting 
bom  improper  or  fi^udulent  loans. 
Rather,  die  objective  is  to  ensure  that 
lenders  have  the  financial  capacity  to 
operate  their  companies  in  a  sound  and 
professional  maimer,  thereby  reducing 
the  risk  to  FHA  insurance  funds.  The 
data  provided  in-^e  proposed  rule  was 
designed  to  highlight  the  fact  that 
HUD's  losses  per  claim  have  increased 
significanUy.  while  the  net  worth 
requirement  has  remained  the  same. 
Further,  there  can  be  no  cross- 
subsidization  of  the  two  programs  since 
^  FHA  insurance  under  the  Tide  I  and 


Tide  II  programs  is  provided  through 
separate  appropriations. 

Comment:  Inflation  does  not  justify 
proposed  net  worth  increases.  Several 
commenters  disagreed  with  HUD's 
explanation  that  the  net  worth 
requirements  need  adjustment  due  to 
inflation  (see  65  FR  17123,  middle 
column).  The  commenters  wrote  that 
the  past  seven  years  have  seen 
uncommonly  low  levels  of  inflation. 
According  to  the  commenters,  inflation 
has  not  approached  the  level  of  50% 
over  the  past  seven  years  since  the  last 
increase  in  net  worth  requirements. 
Accordingly,  the  commenters  believe 
that  the  proposed  increase  "vastly 
overreaches  the  degree  of  increase  in  net 
worth  that  inflation  alone  can  justify." 

HUD  Response.  HUD  agrees  that  me 
increases  to  the  net  worth  requirements 
should  be  more  closely  linked  to  actual 
increases  in  inflation.  Accordingly,  this 
final  rule  establishes  an  increased  net 
worth  requirement  computed  by 
adjusting  the  current  requirements  for 
inflation  from  1991  to  2000  using  the 
Consumer  Price  Index  published  by  the 
U.S.  Bureau  of  Labor  Statistics.  The 
increased  net  worth  requirements  are 
based  on  Consunfer  Price  Index 
adjustments  commencing  in  1991,  since 
the  Title  I  net  worth  requirements  were 
last  increased  by  HUD  in  that  year.  The 
numbers  are  rounded  to  the  nearest 
$1,000.  Specifically,  the  final  rule  raises 
the  net  worth  requirements  for  Tide  11 
loan  correspondent  mortgagees  and 
Tide  I  loan  correspondent  lenders  from 
$50,000  to  $63,000.  The  final  rule  also 
amends  §  201.27  to  raise  the  current 
minimum  net  worth  requirements  for 
Tide  I  property  improvement  loan 
dealers  and  manufactured  home  dealers 
from  $25,000  and  $50,000  to  $32,000 
and  $63,000,  respectively. 

4.  Suggested  Revisions  to  Proposed  Net 
Worth  Requirements 

Comment:  The  final  rule  should 
provide  lenders  with  additional  time  to 
meet  the  net  worth  requirements. 
Several  commenters  wrote  that  six 
months  would  not  be  sufficient  time  for 
lenders  to  meet  the  new  net  worth 
requirements.  Two  of  the  commenters 
suggested  that  one  year  would  be  a  more 
equitable  time  period. 

HUD  Response.  HUD  has  not  adopted 
the  suggestion  made  by  the  commenter. 
This  rule  continues  to  grant  lenders  six 
months  bom  the  effective  date  of  the 
final  rule  (seven  months  following  the 
date  of  publication)  to  comply  with  the 
new  requirements.  HUD  believes  the 
final  rule  provides  sufficient  time  for 
lenders  to  take  any  actions  necessary  to 
comply  with  the  increased  net  worth 
requirements. 


Comment:  Bonding  requirement  is  a 
more  appropriate  alternative  to 
increasing  the  net  worth  requirements. 
Several  commenters  suggested  that,  in 
lieu  of  increasing  the  net  worth.  HUD 
should  impose  a  siu^ty  bond 
requirement.  This  mi^t  involve  the 
bonding  of  the  loan  broker/ 
correspondent,  as  well  as  the  individual 
bonding  of  originators  employed  by  the 
corres|}ondent.  According  to  the 
commenters,  a  surety  bond  requirement 
would  be  less  costly  for  lenders  to  meet, 
while  securing  financial  responsibility 
and  providing  a  recourse  for  all  parties 
involved.  The  commenters  wrote  thai  a 
surety  bond  requirement  would  also 
benefit  HUD  by  affording  relief  from  the 
burden  of  reviewing  annual  audited 
financial  statements. 

HUD  Response.  HUD  has  not  adopted 
the  recommendations  made  by  the 
commenter.  In  1999,  HUD  conducted 
extensive  research  into  the  possibility  of 
accepting  surety  bonds  and  concluded 
that  it  would  increase  the  risk  to  HUD 
and  impair  its  ability  to  monitor  and 
sanction  Tide  I  lenders.  Although 
underwriting  standards  may  vary  among 
bonding  companies,  most  financial 
guaranty  bonds  provide  for  full  recourse 
to  the  principals  of  a  company  in  the 
form  of  a  personal  guarantee.  Most  small 
Title  I  lenders  would  not  be  able  (or 
willing]  to  provide  such  a  guarantee  in 
order  to  obtain  a  surety  bond. 

Comxnenf;  Increased  net  worth 
requirements  should  not  apply  to 
currently  approved  loan 
correspondents.  Two  commenters 
suggested  that  HUD  exempt  currently 
approved  loan  correspondents  from  the 
increased  net  worth  requirements. 

HUD  Response.  HUD  has  not  revised 
the  proposed  nde  in  response  to  these 
comments.  In  the  interests  of  fairness, 
the  final  rule  establishes  a  uniform  net 
worth  requirement  applicable  to  all  loan 
correspondents,  regardless  of  when  they 
were  approved  by  FHA.  The 
commenter's  suggestion  would  put 
newly  approved  Title  I  correspondents 
at  a  distinct  market  disadvantage. 
Comment:  Increased  net  worth 
requirements  should  apply  to  loan 
correspondents,  but  not  to  Title  I 
dealers.  Several  commenters  supported 
increased  net  worth  requirements  for 
loan  correspondents.  According  to  the 
commenters.  correspondents  should  be 
required  to  have  sufficient  net  worth  to 
indemnify  HUD  for  more  than  a  few 
loans.  The  commenters.  however, 
unanimously  advocated  that  loan 
dealers  be  exempted  from  the  net  worth 
increases.  The  commenters  wrote  that 
most  Tide  I  loan  dealers  are  small 
businesses  who  would  be  unable  to 
meet  the  proposed  increases.  Further. 
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the  conunenters  wrote  that  loan  dealers 
do  not  underwrite  Title  I  loans,  but 
merely  originate  the  loans. 

HUD  Response.  As  noted.  HUD  has 
revised  the  proposed  rule  to  more 
closely  link  the  net  worth  adjustments 
to  increases  in  inflation.  HUD  believes 
that  increasing  the  net  worth 
requirements  to  reflect  inflationary 
pressures  is  equitable  and  will  not  pose 
an  undue  financial  burden  on  program 
participants.  In  addition,  as  stated 
elsewhere  in  this  preamble.  HUD  has 
exempted  Title  I  dealers  from  the  new 
branch  office  requirements. 

/.  Comments  Regarding  Performance 
Based  Standards 

The  preamble  to  the  March  30.  2000 
proposed  rule  explained  that  HUD  is 
planning  to  develop  performance-based 
standards  for  determining  the  continued 
eligibility  of  lenders,  correspondents 
and  dealers  in  the  Title  I  program.  These 
would  identify  objective  criteria  for  loan 
performance  and  would  ensure 
management  quality.  The  preamble 
advised  that  while  HUD  was  still 
developing  data  collection  and 
measurement  systems  for  this  purpose 
and  was  not  proposing  any 
requirements  in  this  area  under  this 
proposed  rule,  it  was  interested  in  the 
public's  views  on  using  this  tool.  (See 
65  FR  17122.  middle  and  third 
colunms.) 

Comment:  Support  for  performance 
based  standards.  Several  commenters 
supported  the  development  of 
performance  based  standards  for  the 
Title  I  program.  The  commenters  wrote 
that  such  standards  have  been  used 
effectively  in  a  number  of  mortgage 
purchase  and  participation  programs, 
and  can  be  used  effectively  to  assure 
loan  quality  and  compliance  with  Title 
I  program  requirements.  The 
commenters  also  urged  that  any  such 
standards  be  objective  and  equitable. 
The  commenters  offered  to  work  with 
HUD  in  the  development  of  the 
performance  based  standards. 

HUD  Response.  At  this  time,  HUD  has 
decided  not  to  implement  pierformance 
based  standards  for  the  Title  1  program. 
HUD  continues  to  believe  that  such 
standards  can  be  an  effective  risk 
management  tool,  and  may  develop 
performance  standards  in  the  future. 
HUD  thanks  the  commenters  for  their 
suggestions,  and  appreciates  their  offer 
to  work  with  HUD  on  the  development 
of  such  standards.  HUD  will  take  the 
comments  under  consideration  should  it 
determine  to  develop  performance 
based  standards  for  use  in  the  Title  I 
program. 


K.  Comments  Regarding  Small  Business 
Impacts 

Two  commenters  questioned  HUD's 
preamble  certification  that  the  proposed 
rule  would  not  have  a  signiffcant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  65  FR 
17123,  first  column). 

Comment:  The  proposed  rule 
inadequately  addressed  smpll  business 
concerns.  Two  commenters  disagreed 
with  the  preamble  statement  indicating 
that  "[t]he  majority  of  flnancial 
institutions  participating  in  the  Tide  I 
program  are  large  depository 
institutions."  One  of  the  commenters 
wrote  that  its  "experience  is  quite  the 
opposite."  The  second  commenter  noted 
that  the  regulations  defining  what 
constitutes  a  small  business  are  issued 
by  the  Small  Business  Administration 
(SBA).  According  to  the  commenter, 
under  the  SBA  regulations  at  13  CFR 
121.201,  many  of  the  lending 
institutions  and  loan  dealers 
participating  in  the  Title  I  program  are 
small  business  entities. 

Two  commenters  wrote  that  the 
proposed  rule  inadequately  addressed 
the  adverse  economic  impacts  of  the 
proposed  rule  on  small  entities. 
According  to  the  commenters,  if  the 
proposed  net  worth  and  liquidity 
requirements  were  to  be  implemented, 
many  property  improvement  and 
manufactured  home  dealers  could  not 
afford  to  participate  in  the  Title  I 
program.  The  commenters  reminded 
HUD  of  its  obligation,  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  to  consider  alternatives  that 
would  accomplish  HUD's  goals  without 
severe  economic  losses  to  small 
businesses. 

HUD  Response.  HUD  does  not  agree 
with  these  conunenters.  Small  business 
concerns  were  carefully  considered  by 
HUD  in  the  development  of  the 
proposed  and  final  rules.  Where  this 
final  rule  imposes  an  economic  burden, 
HUD  has  attempted  to  minimize  the 
costs  to  small  lenders  and  other  small 
entities  participating  in  the  Title  I  and 
Title  II  programs.  The  commenters  are 
also  incorrect  in  writing  that  HUD  has 
not  considered  less  costly  alternatives  to 
the  regulatory  changes.  The  preamble  to 
the  proposed  rule  specifically  invited 
comments  from  the  public  (including 
small  businesses)  on  possible  less 
burdensome  alternatives  to  the 
proposed  regulatory  amendments  (see 
65  FR  17123,  third  column).  HUD 
received  over  500  public  comments  on 
the  March  30,  2000  proposed  rule,  many 
of  them  suggesting  changes  to  the 
proposed  regulatory  language.  HUD 
carefully  reviewed  each  of  these 


comments  and,  where  it  determined 
appropriate,  revised  the  proposed  rule 
to  adopt  the  recommended  changes. 

In  response  to  public  comment,  HUD 
has  decided  not  to  adopt  several 
provisions  of  the  proposed  rule  that  had 
the  potential  to  impose  economic 
hardship  on  small  participants  in  the 
Title  I  Program.  As  discussed  above  in 
this  preamble,  the  final  rule  no  longer 
increases  the  liquidity  requirements, 
requires  the  use  of  a  draw  system  for 
disbursement  of  direct  loans  in  excess  of 
$7,500,  or  establishes  new  inspection 
requirements.  In  addition,  Title  I  dealers 
will  not  be  required  to  maintain 
additional  net  worth  for  each  branch 
office.  The  final  rule  also  "phases-in" 
the  increases  to  the  net  worth 
requirements.  Also  in  response  to  public 
comment,  HUD  has  revised  the 
proposed  rule  to  more  closely  link  the 
net  worth  adjustments  to  increases  in 
inflation. 

As  noted  elsewhere  in  this  preamble, 
HUD  also  disagrees  with  the 
conmienters  that  the  net  worth  increases 
will  decrease  the  nimiber  of 
participating  lenders.  HUD  last 
increased  the  net  worth  requirements 
for  the  Tide  I  program  in  1991.  Lender 
participation  in  the  Title  I  program  has 
significantiy  increased  each  year  since 
1991.  In  Fiscal  Years  1999  and  2000, 
FHA  approved  a  record  number  of  new 
lenders  for  participation  in  the  program. 
In  addition,  an  analysis  of  a  sampling  of 
four  years  worth  of  the  annual 
recertification  audits  submitted  by  loan 
correspondents  in  the  Title  I  program 
indicates  that  the  impact  of  the  increase 
of  the  net  worth  is  minimal  as  74%  of 
the  lenders  already  meet  the  new 
standard. 

For  the  above  reasons,  HUD  has 
determined  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act. 

IV.  Findings  and  Certifications 

Public  Reporting  Burden 

The  information  collection 
requirements  contained  in  §  201.26(a)(7) 
(the  new  telephone  interview 
requirement  for  dealer  property  loan 
disbursements)  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  and 
assigned  OMB  Control  Number  2502- 
0328.  In  accordance  with  the  Paperwork 
Reduction  Act,  HUD  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a 
currentiy  valid  OMB  control  number. 
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Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  imder  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276.  451  Sevendi  Street,  SW.. 
Washington.  DC  20410-0500. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4223). 
That  Finding  remains  applicable  to  this 
final  rule,  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  die  Rules  Docket  Clerk,  Office 
of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC. 

Regulatory  Flexibility  Act 

The  Secretary  has  reviewed  this  final 
rule  before  publication,  and  by 
approving  it  certifies,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  diat  this  final  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  reasons  for  HUD's 
determination  are  as  follows. 

The  final  rule  makes  several 
amendments  to  HUD's  Tide  I  program 
regulations.  The  final  rule  also  increases 
the  net  worth  requirements  applicable 
to  both  die  Tide  I  and  Tide  II  Single 
Family  Mortgage  Insurance  programs. 
The  changes  are  designed  to  enhance 
program  controls  and  strengthen  the 
financial  viability  of  the  programs.  This 
final  rule  follows  publication  of  a  March 
30,  2000  proposed  rule,  and  takes  into 
consideration  the  public  comments 
received  on  the  proposed  rule.  The 
preamble  to  the  March  30.  2000 
proposed  rule  specifically  solicited 
comment  from  the  public  (including 
small  businesses)  on  possible  less 
burdensome  alternatives  to  the 
proposed  regulatory  amendments  (see 
65  FR  17123,  third  column). 

Many  of  the  new  requirements  (such 
as  two-party  disbursements  for  dealer 
loan  proceeds,  and  ensuring  at  least  a 


second  lien  position  for  certain  loans) 
will  pose  minimal,  or  no,  economic 
costs.  Where  the  final  rule  imposes  an 
economic  burden  (such  as  the  increased 
net  worth),  HUD  has  attempted  to 
minimize  the  costs  to  small  lenders  and 
other  small  entities  participating  in  the 
Title  I  and  Title  II  programs.  In  addition, 
HUD  has  adopted  several  changes 
suggested  by  the  commenters  to 
alleviate  economic  burden  on  small 
entities. 

Among  other  provisions  designed  to 
address  small  business  concerns,  the 
final  rule  no  longer  increases  the 
liquidity  requirements  for  participation 
in  the  Title  I  Program.  In  addition,  Title 
I  dealers  will  not  be  required  to 
maintain  additional  net  worth  for  each 
branch  office.  The  final  rule  also 
"phases-in"  the  increases  to  the  net 
worth.  HUD  has  also  revised  the 
proposed  rule  to  more  closely  link  the 
net  worth  adjustments  to  increases  in 
inflation.  HUD  has  revised  the  proposed 
lien  position  requirements  to 
accommodate  certain  types  of  frequently 
used  real  estate  financing.  In  addition, 
the  final  rule  no  longer  requires  the  use 
of  a  draw  system  for  disbursement  of 
direct  loan  proceeds  in  excess  of  $7,500, 
nor  mandates  new  inspection 
procedures  for  Title  I  loans. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  nde  would  not  have  federalism 
implications  and  would  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments,  and  on  the 
private  sector.  This  final  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 


Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  applicable 
to  the  24  CFR  parts  201  and  202  are: 

14.110    Manufactured  Home  Loan 
Insurance — Financing  Purchase  of   ' 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142    Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 

14.162    Mortgage  Insurance — 
Combination  and  Manufactured  Home 
Lot  Loans. 

List  of  Subiects 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation,  Home  improvement.  Loan 
programs — housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement. 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
parts  201  and  201  to  read  as  follows: 

PART  201— TTTLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1.  The  authority  citation  for  24  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  L'.S.C.  1703  and  3535(d). 

2.  In  §  201.2.  revise  the  definition  of 
"Dealer  loan"  to  read  as  follows: 

§201.2    O*flnitlons. 

*         *         *         *         * 

Dealer  loan  means  a  loan  where  a 
dealer,  having  a  direct  or  indirect 
financial  interest  in  the  transaction 
between  the  borrower  and  the  lender, 
assists  the  borrower  in  preparing  the 
credit  application  or  otherwise  assists 
the  borrower  in  obtaining  the  loan  from 
the  lender.  In  the  case  of  a  prc^erty 
improvement  loan,  the  lender  may 
disburse  the  loan  proceeds  solely  to  the 
borrower,  or  jointly  to  the  borrower  and 
the  dealer  or  other  parties  to  the 
transaction.  In  the  case  of  a 
manufactured  home  loan,  the  lender 
may  disburse  the  loan  proceeds  solely  to 
the  dealer  or  the  borrower,  or  jointly  to 
the  borrower  and  the  dealer  or  other 
parties  to  the  transaction. 
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3.  Revise  §  201.24(a)  to  read  as 
.  follows: 

§  201 .24    Security  requirement*. 

(a)  Property  improvement  loans — (1) 
Property  improvement  loans  in  excess  of 
$7,500.  (i)  Any  property  improvement 
loan  in  excess  of  $7,500  shall  be  secured 
by  a  recorded  lien  on  the  improved 
property.  The  lien  shall  be  evidenced  by 
a  mortgage  or  deed  of  trust,  executed  by 
tfie  borrower  and  all  other  owners  in  fee 
simple. 

(ii)  If  the  borrower  is  a  lessee,  the 
borrower  and  all  owners  in  fee  simple 
must  execute  the  mortgage  or  deed  of 
trust.  If  the  borrower  is  purchasing  the 
property  under  a  land  installment 
contract,  the  borrower,  all  owners  in  fee 
simple,  and  all  intervening  contract 
sellers  must  execute  the  mortgage  or 
deed  of  trust. 

(iii)  The  lien  need  not  be  a  first  lien 
on  the  property;  however,  the  lien 
securing  the  Title  I  loan  must  hold  no 
less  than  the  second  lien  position.  This 
requirement  shall  not  apply  where  the 
first  and  second  mortgages  were  made  at 
the  same  time  or  the  second  mortgage 
was  provided  by  a  state  or  local 
government  agency  in  conjunction  with 
^a  downpayment  assistance  program. 

(2)  Property  improvement  loans  of 
$7,500  or  less.  Any  property 
improvement  loan  for  $7,500  or  less 
(other  than  a  manufactured  home 
iyiprovement  loan)  shall  be  similarly 
secured  if,  including  any  sucb 
additional  loans,  the  total  amount  of  all 
Title  I  loans  on  the  improved  property 
is  more  than  $7,500. 

(3)  Manufactured  home  improvement 
loans.  Manufactured  home 
improvement  loans  need  not  be  secured. 
*****         I 

4.  Amend  §  201.26  as  follows: 

a.  Redesignate  paragraphs  (a)(6)  and 
(a)(7)  as  paragraphs  (a)(8)  and  (a)(9), 
respectively;  and 

b.  Add  new  paragraphs  (a)(6)  and 
(a)(7). 

§201.26    Conditions  for  ioart 
disbursement 

(a)*  *  * 

(6)  In  the  case  of  a  dealer  loan  made 
on  or  after  December  7,  2001,  the  lender 
may  disburse  the  loan  proceeds  solely  to 
the  borrower,  or  jointly  to  the  borrower 
and  the  dealer  or  other  parties  to  the 
transaction. 

(7)  In  the  case  of  a  dealer  loan,  the 
lender  must  conduct  a  telephone 
interview  with  the  borrower  before  the 
disbursement  of  the  loan  proceeds.  The 
lender,  at  minimum,  must  obtain  an  oral 


affirmation  from  the  borrower  to  release 
funds  to  the  deeiler.  The  lender  shall 
document  the  borrower's  oral  ^|p 

affirmation. 

***** 

5.  Revise  §  201.27(a)(1)  to  read  as 
follows: 

§  201 .27    Requirements  for  dealer  loans. 

(a)  Dealer  approval  and  supervision. 
(1)  The  lender  shall  approve  only  those 
dealers  which,  on  the  basis  of 
experience  and  information,  the  lender 
considers  to  be  reliable,  financially 
responsible,  and  qualified  to 
satisfactorily  perform  their  contractual 
obligations  to  borrowers  and  to  comply 
with  the  requirements  of  this  part. 
However,  in  no  case  shall  the  lender 
approve  a  dealer  that  is  unable  to  meet 
the  following  minimum  qualifications: 

(i)  Net  virorth.  All  property 
improvement  and  manufactiued  home 
dealers  shall  have  and  maintain  a  net 
worth  of  not  less  than  $32,000  and 
$63,000,  respectively.  The  required  net 
worth  must  be  maintained  in  assets 
acceptable  to  the  Secretary. 

(ii)  Business  experience.  All  property 
improvement  loan  and  manufactiired 
home  dealers  must  have  demonstrated 
business  experience  as  a  property 
improvement  contractor  or  supplier,  or 
in  manufactured  home  retail  sales,  as 
applicable. 
***** 

6.  Revise  §  201.30(a)  to  read  as 
follows: 

§  201 .30    Reporting  of  loans  for  insurance. 

(a)  Date  of  reports.  The  lender  shall 
transmit  a  loan  report  on  each  loan 
reported  for  insurance  within  31  days 
from  the  date  of  the  loan's  origination  or 
purchase  from  a  dealer  or  another 
lender.  The  loan  report  must  be 
submitted  on  the  form  prescribed  by  the 
Secretary,  and  must  contain  the  data 
prescribed  by  HUD.  Any  loan 
refinanced  under  this  part  shall 
similarly  be  reported  on  the  prescribed 
form  within  31  days  from  the  date  of 
refinancing.  When  a  loan  insured  under 
this  part  is  transferred  to  another  lender 
without  recourse,  guaranty,  guarantee, 
or  repurchase  agreement,  a  report  on  the 
prescribed  form  shall  be  transmitted  to 
the  Secretary  within  31  days  from  the 
date  of  the  transfer.  No  transfer  of  loan 
report  is  requfred  when  a  loan  insiued 
under  this  part  is  transferred  with 
recourse  or  under  a  guaranty,  guarantee, 
or  repurchase  agreement. 
***** 

7.  Amend  §201.31  as  follows: 


a.  Reviss  the  first  sentence  of 
paragraph  (a);  and 

b.  Revise  paragraph  (b)(2). 

§  201 .31    Insurance  charge. 

(a)  Insurance  charge.  For  each  eligible 
property  improvement  loan  and 
manufactured  home  loan  reported  and 
acknowledged  for  insurance,  the  lender 
shall  pay  to  the  Secretary  an  insurance 
charge  equal  to  1.00  percent  of  the  loan 
amoimt,  multiplied  by  the  number  of 
years  of  the  loan  term.  *  *  * 
***** 

(b)*  *  * 

(2)(i)  For  any  loan  having  a  maturity 
in  excess  of  25  months,  payment  of  the 
insurance  charge  shall  be  made  in 
annual  installments,  with  the  first 
installment  due  on  the  25th  calendar 
day  after  the  date  the  Secretary 
acknowledges  the  loan  report,  and  the 
second  and  successive  installments  due 
on  the  25th  calendar  day  after  the  date 
of  billing  by  the  Secretary. 

(ii)  For  any  loan  having  a  maturity  in 
excess  of  25  months,  payment  shall  be 
made  in  aimual  installments  of  1.00 
percent  of  the  loan  amount  until  the 
insurance  charge  is  paid. 


PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

8.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703, 1709  and  1715b; 
42  U.S.C.  3535(d). 

9.  Revise  §  202.8(b)(1)  to  read  as 
follows: 

§  202.8    Loan  correspondent  lendere  and 
mortgagees. 

**•'*• 

(b)*  *  * 

(1)  Net  worth.  A  loan  correspondent 
lender  or  mortgagee  shall  have  a  net 
worth  of  not  less  than  $63,000  in  assets 
acceptable  to  the  Secretary,  plus  an 
additional  $25,000  for  each  branch 
office  authorized  by  the  Secretary,  up  to 
a  maximum  requirement  of  $250,000, 
except  that  a  multifamily  mortgagee 
shall  have  a  net  worth  of  not  less  than 
$250,000  in  assets  acceptable  to  the 
Secretary. 
***** 

Dated:  August  27,  2001. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  01-27900  Filed  11-6-01;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RehabilitatkNi  Short-Tenn  Training 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

action:  Notice  of  final  priority. 


SUMMARY:  The  Assistant  Secretary  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services  annoimces  a 
priority  under  the  Rehabilitation  Short- 
Term  Training  program.  The  Assistant 
Secretary  may  use  this  priority  for 
competitions  in  fiscal  year  (FY)  2002 
and  in  later  years.  We  take  this  action 
to  focus  on  training  in  areas  of  national 
need.  We  intend  the  priority  to  improve 
the  leadership  among  top-level 
managers  and  administrators  of  the 
State  Vocational  Rehabilitation  Services 
Program. 

EFFECTIVE  DATE:  This  priority  is  effective 
December  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Marschall,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3325,  Switzer  Building, 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-2779  or  via 
Internet:  Christine.Marschali@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-«133. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  The  State 
Vocational  Rehabilitation  Services 
Program  continues  to  undergo 
significant  change.  Vocational 
rehabilitation  (VR)  programs  are  serving 
increased  numbers  of  individuals  with 
significant  disabilities,  are  seeking  to 
reach  imserved  and  underserved 
populations,  and  increasingly  are 
recognizing  that  their  success  in 
promoting  the  employment  of  their 
consumers  depends  in  part  on  the 
strength  of  their  linkages  with 
employers  and  with  generic 
employment  and  training  programs.  In 
their  efforts  to  improve  the  employment 
outcomes  of  the  individuals  they  serve. 
State  VR  agencies  must  remain  alert  to 
this  ever-changing  environment. 

The  changed  environment  of  State  VR 
agencies  demands  a  different  set  of 
skills  from  leaders  and  managers  than 
has  traditionally  been  required. 
Managers  and  leaders  in  the  VR  system 
need  to  develop  new  skills  to  respond 
effectively  to  the  changing  demands.  We 


have  determined  that  it  is  in  the  best 
interest  of  the  State  VR  Services 
Program  to  develop  a  leadership 
training  program  that  focuses  on 
leadership  skills  as  applied  to  the 
unique  issues  facing  the  VR  agencies  in 
a  peer  setting.  Progressive  levels  of 
training  are  needed  to  meet  the  varying 
needs  of  administrators  and  directors. 
One  institute  would  ensure  consistency 
in  training  and  provide  for  better  quality 
control.  State  agencies  would  be 
required  to  provide  some  degree  of 
support  to  the  program. 

We  published  a  notice  of  proposed 
priority  for  this  program  in  the  Federal 
Register  on  August  6,  2001  (66  FR 
41126).  The  notice  of  proposed  priority 
included  a  discussion  of  the  significant 
issues  and  analysis  used  in  the 
determination  of  this  priority. 

There  are  no  differences  between  the 
notice  of  proposed  priority  and  this 
notice  of  final  priority. 

Analysis  Of  Conunents  and  C3ianges 

In  response  to  our  invitation  in  the 
notice  of  proposed  priority,  three  parties 
submitted  comments  on  the  proposed 
priority.  An  analysis  of  the  comments 
and  of  any  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows. 

Generally,  we  do  not  address 
technical  and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Conunents:  One  commenter 
recommended  that  we  require  the 
project  to  be  based  on  academic  credit 
and  lead  to  a  formal  certificate  or 
degree. 

Discussion:  While  in  Rehabilitation 
Long-Term  Training  grants  there  is  a 
statutory  requirement  that  training  be 
based  on  academic  credit  and  lead  to  a 
formal  certificate  or  degree,  there  is  no 
authority  to  include  this  requirement  in 
the  Rehabilitation  Short-Term  Training 
*  priority.  However,  programs  that 
provide  academic  credit  and  lead  to  a 
formal  certificate  or  degree  are  not 
prohibited  imder  the  priority. 

Changes:  None. 

Comments:  One  commenter 
recommended  a  requirement  that  the 
training  be  linked  directly  to  the 
Comprehensive  System  of  Personnel 
Development  requirements. 

Discussion:  We  agree  that  there  is  a 
logical  link  between  the  proposed 
priority  and  the  requirements  of  the 
Comprehensive  System  of  Personnel 
Development.  However,  we  do  not  agree 
that  addressing  such  a  link  should  be  a 
requirement  that  an  applicant  must 
address. 

Changes:  None. 


Comments:  One  commenter 
recommended  that  State  agencies 
sending  participants  to  the  leadership 
program  not  be  required  to  contribute  to 
the  cost  of  the  program. 

Discussion:  The  notice  of  proposed 
priority  indicated  the  benefits 
associated  with  requiring  financial 
support  to  be  provided  by  the  State 
agency  of  participants.  We  do  not  agree 
that  elimination  of  the  financial 
contributions  of  State  agencies  would 
contribute  to  the  overall  goals  of  the 
program. 

Changes:  None. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference, 
or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  oiUy  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority  we  are  particiJarly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priority 

National  Rehabilitation  Leadership 
Institute 

We  will  fund  one  project  to  establish 
a  National  Rehabilitation  Leadership 
Institute  that  will  focus  on  developing 
the  leadership  skills  of  top-level 
managers  and  administrators  in  State 
VR  agencies.  The  project  must  have 
plans  for  addressing  the  leadership 
needs  in  all  VR  agencies  funded  under 
the  Act  and  programs  funded  under 
section  121  of  the  Act. 

The  project  must  employ  a 
curriculum  that  focuses  on  the 
development  of  leadership  skills  and  on 
the  application  of  those  skills  to  current 
challenges  and  issues  in  the  VR 
program.  The  project  must  be  capable  of 
structuring  leadership  curricula  aroimd 
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current  VR  issues  of  national 
significance,  such  as  using  VR 
evaluation  standards  and  performance 
indicators  to  assess  and  improve  agency 
performance,  coordinating  effectively 
with  generic  employment  and  training 
programs,  and  increasing  client  choice. 
The  advisory  committee  (described  later 
in  this  notice)  and  the  Assistant 
Secretary  will  determine  actual  issues. 

The  project  must  employ  a 
curriculum  that  includes  several  levels 
of  training  to  meet  the  needs  of 
audiences  ranging  from  new  State 
administrators  and  directors  to  seasoned 
administrators  and  directors.  The 
project's  curriculum  must  include 
sequential  courses  that  allow  for 
repeated  practice  of  newly  learned  skills 
over  time,  with  performance  feedback. 
The  project  must  provide  training  in  a 
peer  setting. 

The  project  must  coordinate  its 
training  activities  urith  activities 
conducted  under  the  State  Vocational 
Rehabilitation  Unit  In-Service  Training 
program,  the  Rehabilitation  Continuing 
Education  Program,  and  the  National 
Technical  Assistance  Centers  funded  by 
the  Rehabilitation  Services 
Administration  (RSA),  These  programs 
are  also  charged  with  improving  the 
leadership  skills  of  State  agency 
personnel.  Therefore,  collaboration  and 
coordination  are  necessary. 

The  project  must  establish  an 
advisory  committee  that  includes  RSA 
central  and  regional  office 
representatives,  representatives  of  State 
VR  agency  administrators  and  trainers, 
rehabilitation  coimselors,  VR  clients. 
Regional  Continuing  Education  Centers, 
other  educators  and  trainers  of  VR 
persoimel,  tribes  and  tribal  agencies, 
and  others  as  determined  to  be 
appropriate  by  the  grantee  and  RSA. 
This  committee  must  provide 
substantial  input  on  and  direction  to  the 
training  curriculuim,  including  the 
specific  VR  issues  to  be  incorporated. 

The  project  must  include  an 
evaluation  component  based  upon  clear, 
specific  performance  and  outcome 
measures.  The  results  must  be  reported 
in  its  annual  progress  report. 

The  project  must  be  designed  to 
ensure  that  State  agencies  will 
contribute  to  the  costs  of  the 
participant's  training. 

National  Education  Goals 

The  eight  National  Education  Goals 
focus  the  Nation's  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning.  . 

This  pnority  is  intended  to  address 
the  National  Education  Goal  that  every 
adult  American  will  be  literate  and  wUl 
possess  the  knowledge  and  skills 


necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  docimient  provides  early 
notification  of  our  s{}ecific  plans  and 
actions  for  this  program. 

Applicable  Pro-am  Regulations:  34 
CFR  parts  385  and  390. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docxunents  pubUshed  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Doamient  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
leaslation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498:  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.246D  RehabiliUtion  Short-Term 
Training). 

Progmm  Authority:  29  U.S.C.  772. 

Dated:  November  2,  2001. 
Robert  H.  Pastenuck. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senrices. 
[FR  Doc.  01-27938  Filed  10-6-01;  8:45  am] 
MLUNQCOOC  400e-«1-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  S4.246D] 

RahabUnation  Short-Tarm  Tralnlf>g— 
National  RahabHttaUon  Laadarahip 
Inatltuta;  Notioa  InvWng  AppllcaMona 
torNaw  Awarda  for  Flacal  Year  (FY) 
2002 

Purpose  of  Program:  The  Short-Term 
Training  program  supports  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  the  vocational, 


medical,  social,  and  psychological 
rehabilitation  programs,  independent 
living  services  programs,  and  client 
assistance  programs.  This  competition 
provides  for  the  development  of  a 
leadership  training  program  that  focuses 
on  leadership  skills  as  applied  to  the 
unique  issues  facing  the  vocational 
rehabilitation  agencies  in  a  peer  setting. 

For  FY  2002  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  reference  in  the 
PRIORITY  section  of  this  application 
notice. 

Eligible  Applicants:  Public  or 
nonprofit  private  agencies,  institutions, 
and  organizations,  including  Indian 
tribes  and  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Short-Term 
Training  program. 

Applications  Available:  November  8. 
2001. 

Deadline  for  Tansmittal  of 
Applications:  January  9,  2002. 

Deadline  for  Intergovernmental 
Review:  March  10,  2002. 

Estimated  Available  Funds:  $250,000. 

The  Administration  has  requested 
$250,000  for  this  program  for  FY  2002. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Award:  $225,000 
to  $250,000. 

Estimated  Average  Size  of  Award: 
$250,000. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $250,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
Secretary  for  the  Office  of  Special 
Education  and  Rehabilitative  Services 
may  change  the  maximum  amoimt 
through  a  notice  published  in  the 
Fecteral  Register. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  Part  Ul  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1'  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  tides, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
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text  in  charts,  tables,  figiires,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
Iwger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  n,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  applicati(Hi  narrative 
in  Part  m. 

We  will  reject  your  application  if— 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  Tlie 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79,  80,  81.  82, 
85,  and  86;  and  (b)  The  regiilations  for 
this  program  in  34  CFR  parts  385  and 
390. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  This  competition  focuses  on 
projects  designed  to  meet  the  priority  in 
the  notice  of  final  priority  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

For  FY  2002  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  the  priority. 


For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.246D. 

FOn  FURTHER  MFORMATION  CONTACT: 
Christine  Marschall,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3325,  Switzer  Bmlding. 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-2779  or  via 
Internet:  ChristineMarschall@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 


Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  ablei  to  reproduce 
in  an  alt«iiative  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Dociuaeiit 

You  may  view  this  document,  as  well 
as  all  other  Departmrat  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
-aV^^js.fite.  If  you  have  questions  about 
us^^DrVrall  the  U.S.  Government 
Printing  Offi»  (GPO),  toll  fr«e,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html.  •  .^ 

Proffram  Authority:  29  U.S.C.  772. 

Dated:  November  2,  2001. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  01-27939  Filed  11-6-01;  8:45  am]/- 
BNJJNG  COOE  4000-01-P  "^ 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 
aids 

Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  Ststss  Government  Maniisi   '  523-5227 

Ottier  Services 

Electronic  and  on-line  services  (voice)  ^  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

World  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://www.acces8.gpo.govAiara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http:/Awww.nara.gov^fe<ireg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  mil  text  of  each  document. 

To  join  or  leave,  go  to  Iittp://list8erv .access.gM.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  setting);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  for  notification  of  recently  enacted  Public  Laws.  To 
subscribe,  send  e-mail  to  listservQlistserv.gsa.gov 

with  the  text  message: 

•   subscribe  PUBLAWS-L  your  name 

Use  listserv@www.gsa.gov  only  to  subscribe  or  unsubscribe. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  infb@fiedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE.  NOVEMBER 

55067-55554 1 

55555-55870 2 

55871-56030 5 

56031-56194 6 

56195-56424 7 


Federal  Register 

Vol.  66.  No.  216 

Wednesday,  November  7.  2001 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  ^ince 
the  revision  date  of  each  title. 


3CFR 


55555 
560^1 


.56025 


7491 

7492 

ExacuUve  Ordars: 
12667  (Revoked  t>y 

13233) 

13067  (see  Notice  of 

October  31.  2001) 55869 

13233 56025 

AdnnMstralive  Ofdsfs: 

Notices: 

Notice  o(  October  31, 

2001 


.55869 


5  CFR 

630 55557,  56033 

2634 55871 


7  CFR 

301 

319 

1210.... 


3 

1210. 
1717. 


.55067 
.55530 
.56386 

.56247 
.56391 
.55130 


9CFR 

93 ...55068.  56033 

94 55872 


.55601 


319. 


10  CFR 


2.. 
19 
20 
21 
30 
40 
51 
60 
61 
63 
70 


55732 

55732 

55732 

55732 

55732 

55732 

55732 

55732 

55732 

55732 

55732 

72 55559.  55732 

73 55732 

75 56732 


.55603 
.55604 


73... 
170. 


11  CFR  Proposed  Rules: 

106 5fe247 

o 

12CfH         •• 

32 ..55071 


559 .55131 

560 55131 


14  CFR       ' 

25 56195.  56197 

39 55072,  55075,  55559, 

56199.  56202 

95 56204 

97 55563.  55564 

330 55554 

39 55138,  55894,  55896 

55898,  56248 

121 55506 

125 55506 

1"29 55506 

71 56250.  56251,  56257, 

56258.  56259 

15  CFR 

Propoead  Riitas: 
Cti.  VII 


.56260 


17  CFR 

41 55078 

204 56383 

240 55818 

242 55818 


.55606 

.55606 
.55606 
.55608 
.55606 


1 

"^41.. 
190. 
240.. 
242.. 


18  CFR 

PrapoMd  RuIm: 

37 

161 

250 

284 

358 


.555^ 
.55559 
.55559 
.55559 
.55559 


21  CFR 

a>.  I 

510 

522 


.56034 
.56035 
.56035 


23  CFR 

PropoMd  ftulMi 
1331 .1. 


.56261 


24  CFR 

201 56410 

202 56410 


26  CFR 
PropottMl  Rutos: 


.56262 


28  CFR 


104. 


.55901 


u 


Federal  Register /Vol.  66,  No.  216  /  Wednesday,  November  7,  2001 /Reader  Aids 


29CFR 


1953 

30CFR 


.56043 


918 55609 

924 55611 

935 56263 


32CFR 

505 

706 


.55876 
.56383 


33CFR 

84 

100 

117 

151 

155 

157 

158 


.55086 
.56035 
.56207 
.55566 
.55566 
.55566 
.55566 


165 55575,  56035,  56208, 

56210.  56212.  56214.  56216 
183 55086 


36CFR 

242 

38CFR 

PropoMd  Rulas: 

4 


.55092 


.55614 


102-84 55593 


.55096 
.55577 

40CFR 

52 ./^5097,  55099.  55102, 

55100,  55880,  56218,  56220. 
56222,56223 

63 X,. 55577,  55844 

70 .>. 55112,  55883 

71 55883 

80  55885 

180  ..........55585.  56225.  56233 

271 551 15 

300 55890 

Proposed  Rules: 

52 55143,55144 

70 55144 

80 55905 

82 55145 

89 55617 

90 55617 

91 55617 

94 55617 

300 55907 

1048 55617 

1051 55617 

1065 55617 

1068 55617 


42CFR 

405 

410 

411 

414 

415 


55246 

55246 

55246 

55246 

55246 

419 55850,  55857 

PfopoMd  Rutosi 

100 ^^...55908 


212 55121 

213 55123 

252 55121 

253 55121 

Proposed  Rules: 

203 55157 


45CFR 

Ch.  V 


.56383 


49CFR 

1 

1201 

Proposed  Rules; 

571 

575 


.55598 
.56245 

.55623 
.56048 


46CFR 

25 

172 

221 


.55086 
.55566 
.55595 


47CFR 

73 55596.  55597,  55598. 

55892,  55893,  56038 
riupoesd  Rules: 


2... 
20. 


.56048 
.55618 


41  CFR 

101-3... 


.55593 


48  CFR 

Chapter  2 .*. 55121 

204 55121 

207 55121 


50  CFR 

100. 55092 

300 56038 

600 55599 

648 55599.  56039.  56040. 

56041 

660 55599 

679 55123,55128 

Proposed  Rules: 

17 56265 

20 56266 

21 56266 

216 55909 

622 55910 

648 56052 


Federal  Register / Vol.  66,  No.  216 /Wednesday,  November  7,  2001 /Reader  Aids 


111 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  7, 
2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid;  published  11-7- 
01 

Pesticides;  tolerances  in 
foods,  animal  feeds,  and 
raw  agricultural 
commodities: 

Chlorothalonil;  published  11- 
7-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Agusta  S.p.A.;  published  10- 

3-01 
Bell;  published  10-3-01 
Eurocopter  France; 

published  10-3-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketirtg 
Service 

Dates  (domestic)  produced  or 

packed  in — 

Califomia;  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25782] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
Livestock  and  poultry  disease 

control: 

•• 

Brucellosis  in  sheep,  goats, 
and  horses;  indemnity        > 
payments;  comments  due 
by  11-13-01;  published  9- 
13-01  [FR  01-22981] 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Retained  water  in  raw  meat 
and  poultry  products; 
poultry  chilling 
requirenrants;  comments 


X^ 


due  by  11-16-01; 

published  10-17-01  (FR 

01-26168] 
Meat,  poultry,  and  egg 
products  inspection  services: 
fee  increases;  comments 
due  by  11-15-01;  published 
10-16-01  [FR  01-25923] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation 
9      requirements;  comments 
due  by  11-16-01; 
published  10-2-01  [FR  01- 
24521] 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  11- 
15-01;  published  10-1- 
01  [FR  01-24518] 
King  and  Tanner  crab 
fisheries;  comments  due 
by  11-16-01;  published 
9-20-01  [FR  01-23470] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  11- 
14-01;  published  10-30- 
01  [FR  01-27274] 

Marine  mammals: 
Incidental  taking — 
Washington  Fish  and 
Wildlife  Department; 
upper  Columbia  River 
and  tributaries; 
salmonids;  comments 
due  by  11-15-01; 
published  10-16-01  [FR 
01-25980] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Balance  of  Payments 
Program;  comments  due 
^        by  11-13-01;  published  9- 
11-01  [FR  01-22429) 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Carit>bean  Basin  country 

end  products;  comments 

due  by  11-13-01; 

published  9-11-01  [FR  01- 

22425] 

Correctk}n;  comments  due 
by  11-13-01;  published 
10-3-01  [FR  CI -22425] 
Irfdian  organizations  and 

Indian-owned  economic 

enterprises;  utilization; 

comments  due  by  11-13- 

01;  published  9-11-01  [FR 

01-22424] 


Correction;  comments  due 
by  11-13-01:  published 
10-3-01  [FR  01-22424] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Local  8(a)  contractors 

preference:  base  closure 

or  realignment;  comments 

due  by  11-13-01; 

published  9-11-01  [FR  01- 

22426] 
Ocean  transportation  by 

US-flag  vessels; 

comments  due  by  11-13- 

01;  published  9-11-01  [FR 

01-22427] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
.  Pilot  Mentor-Protege 

Program;  comments  due 
by  11-13-01;  published  9- 
11-01  [FR  01-22423] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Subcontract  commerciallty 
detemiinations;  comnrwnts 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22428] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operatir>g  permits 
programs — 
District  of  Columbia: 
comments  due  by  11- 
15-01;  published  10-16- 
01  [FR  01-26096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 
District  of  Columbia; 
'  comments  due  by  11- 
15-01;  published  10-16- 
01  [FR  01-26097] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Hawaii;  comments  due  by 
11-14-01;  published  10- 
15-01  [FR  01-25897J 
Texas;  comments  due  by 
11-13-01;  published  10- 
11-01  [FR  01-25592] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Missouri;  comnrtents  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25583] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 
pollutants: 

Missouri:  comments  due  by 
11-13-01.  published  10- 
12-01  [FR  01-25584] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25963] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs:  approval  and 
<    promulgation:  State  plans 
for  designated  facilities  and 
pollutants; 

VeriTTont:  comments  due  by 
11-15-01;  published  10- 
16-01  [FR  01-25964] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  vanous 
States: 
Missouri;  comments  due  by 

11-14-01:  published  10- 
fc   15-01  [FR  01-25726] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  arKi 

promulgation;  vanous 

States: 

Missouri;  comments  due  by 
11-14-01:  published  10- 
15-01  [FR  01-25727] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impleFhentation 

plans:  approval  and 

promulgation   various 

States: 

New  York;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25960) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States: 

New  York  ar>d  New  Jersey: 
comnfients  due  by  11-15- 
01;  published  10-16-01 
[PR  01-^5961] 
Clean  Air  Act: 
State  operating  permits 
programs- 
Oklahoma,  comments  due 
by  11-15-01:  published 
10-16-01  [FR  01-25740] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfur>d  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 


IV 
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National  prionties  list 
update:  comments  due 
by  11-13-01;  published 
9-13-01  [FR  01-22742] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Texas;  comments  due  tiy 

11-13-01:  published  9-24- 

01  [FR  01-23710] 
Radio  stations;  table  of 
assignments: 
Caiifoniia;  comments  due  by 

11-13-01;  published  10-9- 

01  [FR  01-25114] 
Colorado  and  Missouri; 

comments  due  by  11-13- 

01;  published  10-4-01  [FR 

01-24863] 
Texas;  comments  due  by 

11-13-01;  published  10-9- 

01  [FR  01-25115] 

FEDERAL  ELECTION 
COMMISSION 

Allocations  of  candidate  and 

committee  activities: 

Party  committee  transfers  of 
nonfederal  funds  for 
allocat)le  expenses 
payment;  policy  statement; 
comments  due  by  11-14- 
01;  published  11-7-01  [FR 
01-27944] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration  * 

Medical  devices: 
Ear.  nose,  and  throat 
devices— 

Endolymphatic  shunt  tube 
with  valve: 
reclassification  from 
class  III  to  class  II; 
comments  due  by  11- 
13-01;  published  8-15- 
01  [FR  01-20571] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FHA  programs;  introduction: 
Non-profit  organization 
participation  in  certain 
FHA  single  family 
activities;  placement  and 
removal  procedures; 
comments  due  by  11-16- 
01;  published  9-17-01  [FR 
01-23049] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Practice  and  procedure: 
Federal  National  Mortgage 
Association  and  Federal 
Home  Loan  Mortgage 
Corporation — 


Corporate  governance; 
comments  due  by  11- 
13-01;  published  9-12- 
01  [FR  01-22925] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  birds;  revised  list; 

comments  due  by  11-13-01; 

published  10-12-01  [FR  01- 

25525] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arid 

abandoned  mine  land 

reclamation  plan 

submissions: 

Wyoming;  comments  due  by 
11-13-01;  published  10- 
11-01  [FR  01-25542] 

JUSTICE  DEPARTMENT 

Drug  Enforcement  • 

Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Red  phosphorous,  white 
phosphorus,  and 
hypophosphorous  acid 
and  its  salts;  comments 
due  by  11-16-01; 
published  10-17-01  [FR 
01-26013] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Micrographic  records 
management;  comments 
due  by  11-13-01; 
published  9-11-01  [FR  01- 
22669] 

NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  power  plants;  early 

site  permits,  standard 

design  certifications,  and 

combined  licenses: 

Draft  rule  wording; 
conifnents  due  by  11-13- 
OirpuWished  9-27-01  [FR 
01-24177] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
indeperKJent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casl(s;  list;  comments  due 
by  11-15-01;  published 
'      10-16-01  [FR  01-25890] 

NUCLEAR  REGULATORY 
COMMISSION  ' 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
indeperyjent  storage; 
licensing  requirements: 

Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  11-15-01;  published 
10-16-01  [FR  01-25891] 


POSTAL  SERVICE 

International  Mail  Manual: 
Postal  rates;  changes; 
comments  due  by  11-15- 
01;  published  10-16-01 
[FR  01-25987] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt>ridge  operations: 
Maine;  comments  due  by 

11-13-01;  published  9-11- 

01  [FR  01-22777] 
New  York;  comments  due 

by  11-13-01;  published  9- 

13-01  [FR  01-22988] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulatk>ns: 
Air  Transportatk>n  Safety 

and  System  Stabilization 

Act;  air  carriers 

compensatk>n  procedures: 

comments  due  by  11-13- 

01;  published  10-29-01 

[FR  01-27177] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certifKation  and 

operatkxis: 

Fracttonal  aircraft  ownership 
programs  and  on-demand 
operations;  comments  due 
by  11-16-01;  published 
10-18-01  [FR  01-26226] 
Airworthiness  directives: 

Airtxjs;  comments  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25619] 

BAE  Systems  (Operatkms) 
Ltd.;  comments  due  by 
11-13-01;  published  10- 
12-01  [FR  01-25620] 

Bell;  comments  due  by  11- 
13-01;  published  9-13-01 
[FR  01-22947] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

11-13-01;  published  9-13- 

01  [FR  01-22671] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Empresa  Brasileira  de 

Aeronautk:a  S.A. 

(EMBRAER);  comments 

due  by  11-13-01; 

published  10-12-01  [FR 

01-25395] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 


Eurocopter  Deutschland 
GmbH;  comments  due  by 
11-13-01;  published  9-14- 
01  [FR  01-22946] 

McDonnell  Douglas; 
comments  due  by  11-13- 
01;  published  9-14-01  [FR 
01-22996] 

TRANSPORTATION     . 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Univair  Aircraft  Corp.;     y*^ 
comments  due  by  1  yfe-  ^ 
01;  published  10-4-01  [FR 
01-24782] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  condittons — 
Boeing  Model  777  series 
airplanes;  comments 
due  by  11-13-01; 
published  10-12-01  [FR 
01-25753] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  11-13-01;  published 
10-12-01  [FR  01-25755] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportatkxi — 

Shipping  papers; 
retention;  comments 
due  by  11-13-01; 
published  9-12-01  [FR 
01-22851] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
sessk>n  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkin 
with  "PLUS"  (PuWk;  Laws 
Update  Servne)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/1edreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  t>ut  may  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
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text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.J.  Res.  7(VP.L.  107-58 

Making  further  continuing 
appropriations  for  the  fiscal ' 
year  2002,  and  for  other 


purposes.  (Oct.  31,  2001;  115 

Stat.  406) 

Last  List  October  31,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  publk;  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
pubfMs-l.html  or  "send  E-mail 
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with  ttie  following  text 
message: 
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